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Agricuttural  Marketing  Service 

RULES  * 

Potatoes  (Irish)  grown  in — 

Colorado,  53281-53283 
PROPOSED  RULfeS 
Pears  (Bartlett)  grown  in — 

Oregon  arid  Washington,  53306-53309 

Agriculture  Department 

See  Agricultural  Mafketing  Service 

See  Forest  Service 

See  Natural  Resoiirces  Conservation  Service 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Equal  Employment  Opportunity  Office,  Office  of  Director, 

53378 
Financial  Management  Office,  53378-53381 
Procurement  and  Grants  Office,  53381-53383 

Chemical  Safety  and  Hazard  Investigation  Board 

NOTICES 

Meetings;  Sunshine  Act,  53344 

Commerce  Department  < 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements. 

NOTICES 

Cotton,  wool,  and  man-made  textiles:       -  -        . 

•   Korea,  53352  ' 

Commodity  Futures  Trading  Commission 

RULES  ■      . 

Commodity  pool  operators  and  commodity  trading 

advisors: 
Registration  exemption  and  other  regulatory  relief 

Correction,  53430 

Defense  Department 

See  Navy  Department  •  - 

PROPOSED  RULES 

Civil  defense: 
Munitions  Response  Site  Prioritization  Protocol 
Correction,  53430 
NOTICES 

Meetings: 

Air  Force  Academy  Sexual  Misconduct  Allegations  . 
Review  Panel,  53352-53353 

Science  Board,  53353 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  53353 


Drug  Enforcement  Administration 

RULES 

Records,  reports,  and  exports  of  listed  chemicals: 
Gamma-butyrolactone;  threshold  establishment,  53290- 
53292 
Schedules  of  controlled  substances:  . 

N-benzylpiperazine  (BZP),  l-(3-trif]uoromethylphenyl) 
piperazine  (TFMPP),  etc.;  temporary  placement  into 
Schedule  I.  53289  . 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  53359 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Agilent  Technologies,  Inc.,  53394 

Cannondale  Corp.,  53394-53395 

Dorr-Oliver  Eimco  USA,  Inc.,  53395 

Halliburton  Formation  Evaluation  Machine  Shop,  53395 

Murray  Engineering,  Inc.,  53395-53397 

Robert  Bosch  Tool  Corp.,  53398 

Tillotson  Healthcare  Corp.,  53398-53399 

Tingley  Rubber  Corp.,  53399 
NAFTA  transitional  adjustment  assistance: 

Ameriphone,  Inc.,  53399 

Quality  Fabricating,  Inc.,  53397-53398 

Eilergy  Department 

See  Federal  Energy  Regulator}'  Commission 

Environmental  Protection  Agency 

RULES  -  • 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities:  ^ 

Trifloxystrobin,  53297-53304  •'  . 
PROPOSED  RULES  V 

Water  pollution;  effluent  guidelines  for  point  source 
categories: 
Centralized  waste  treatment  industrv,  53431-53445 
NOTICES 
Agency  information  collection  activities:  proposals, 

submissions,  and  approvals,  53367-53369 
Committees;  establishment,  renewal,  termination,  etc.: 
Children's  Health  Protection  Advisory-  Committee,  53369 
Good  Neighbor  Environmental  Board,  53369-53370 
Meetings: 
Environmental  Policj'  cuid  Technology  National  Advisory 

Council,  53370 
EPA-iJSD  Committee  to  Advise  on  Reassessment  and 
Transition.  53370-53371 
Pesticide  Registration,  cancellation,- etc.: 

Dimethoate,  53371-53374 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Storm  water  discharges  from  construction  activities 
associated  with  industrial  activity:  general  permit, 
53374-53376 

Executive  Office  of  the  President  '^  . 

See  Management  and  Budget  Office 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospatiale,  53284-53287 
Standard  instrument  approach  procedures,  53287-532^9 

PROPOSED  RULES 

Airworthiness  directives: 

Boeing,  53309-53311 
NOTICES  '  '  , 

Meetings: 

Aviation  Rulemaking  Advisory  Committee.  53^424-5 


Federai  Communications  Commission  ■ 

RULES 

Digital  television  stations;  table  of  assignments: 

Michigan,  53304-53305 
PROPOSED  RULES 
Common  carrier  services: 
Interconnection — 
Incumbent  local  exchange  carriers;  unbundling 
obligations;  correction,  53311-53312 
NOTICES 
Meetings: 
Diversity  for  Communications  tn'Digital  Age  Advisory 
Committee,  53376-53377 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
.     etc.,  53377 

Federal  Energy  Regulatory  Commission 
''notices 

Agency  information  collection  activities;  proposals^^ 
submissions,  and  approvals,  53359-53362 

Hydroelectric  applications,  53366-53367 

Reports  arid  guidance  documents;  availability,  etc.: 
Electric  Quarterly  Reports;  public  utility  filing 
requirements  and  software  demonstrations 
Workshop,  53367 

Applications,  hearings,  determinations,  etc.: 
CenterPoint  Energy  Gas  Transmission  Co.,  53362 
Colorado  Interstate  Gas  Co.,  53362 
Destin  Pipeline  Co.,  L.L.C.,  53363 
Florida  Gas  Transmission  Co.,  53363 
Great  Lakes  Gas  Transmission  LP,  53363-53364 
Iroquois  Gas  Transmission  System,  L.P.,  53364 
Petal  Gas  Storage,  L.L.C.^  53364 
Texas  Gas  Transmission,  LLC,  53364-53365 
Williston  Basin  Interstate  Pipeline  Co.,  53365 
Wyoming  Interstate  Co.,  Ltd.,  53365-53366 

Federal  Highway  Administration 
notices 

Environmental  statements;  availability,  etc.: 
Warren  County,  KY,  53426-53427  " 

Federal  Mine  Safety  and^ealth  Review  Commission 
notices 

Meetings;  Sunshine  Act,  53400 

Federal  Reserve  System        '' 

RULES 

Interbank  liabilities  (Regulatioh  F):    . 

Technical  amendments,  53283-53284 
NOTICES 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  53377 

Formations,  acquisitions,  emd  mergers,  53377 
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Fish  and  Wildlife  Service .      '         .       . 

PROPOSED  RULES  L 

Endangered  and  threatened  species: 
Enhancement  survival  permits;  application  requirements 

and  issuance  criteria,  53327-53334 
Safe  harbor  agreements  and  candidate  conservation 
agreements  with  assurances;  survival  permits 
enhancei^ent,  53320-53327 
NOTICES  i  '. 

Endangered  and  threatened  species: 
426  Recovery  plans — 

Gila  trout,  53386-53387 


Food  and  Drug  Administration    > 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  53383-53384 
Correction,  53384  "    ■  •  . 

Human  drugs:  .  ' 

New  drug  applications —  .  -, 

Hoffmann-La  Roche,  Inc.  apptoval  withdrawn,  53384- 
53385        '    ■ 
Meetings:  " 

Technical  Electronic  Product  Radiation  Safety  Standards 
Committee,  53385 

Foreign-Trade  Zones  Board 

NOtlCES  ,  '  - 

Applications,  hearings,  determinations,  etc.: 
Florida 
Cardinal  Health  409,  Inc.;  gelatin  capsules/ 

pharmaceutical  products  manufacturing  facilities, 
5«344-53345  . 

Indiana 
,  Decatur  Mold  Tool  &  Engineering,  Inc.;  plastic  injection 
(  molds  manufacturing  and  warehousing  facilities, 

53345  •  .... 

Jjouisiana  .   • 

Ergon  St.  James,  Inc.;  oil  terminal,  53345 
Mississippi 

Ergon  Refining.  Mc;  oil  refinery  complex,  53345-53346 
Puerto  Rico 

Bax  ar  Healthcare  Corp.;  pharmaceutical  manufacturing 

•     plant,  53346-53347 
iPR  Pharmaceuticals,  Inc.;  ph^maceuticals' 

manufacturing  facility,  53346  . 

Forest  Service  .     •  ' 

RULES 

National  Forest  System  land  and  resource.management 
planning,  53294-53297  ' 

General  Accounting  Office 

NOTICES 

Reports  and  guidance  documents;  availability^  etc.: 
Joint  Financial  Management  Improvement  Program; 

Federal  Financial  Management  System  Requirements, 
53377-53378 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 

NOTICES 

Ag'ehcy  information  collection  activities;  proposals, 
submissions,  and  approvals,  53386 
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Interior  Department 

See  Fish  and  Wildlife  Service  .   . 

See  Land  Manag6nient  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue 'Service 

PROPOSED  RULES 

Income  taxes,  etc.:  '' 

Section  482;  treatment  of  services  and  allocation  of 
income  and  deductions  from  intangibles,  53447- 
53482    .    . 
NOTICES  '" 

Meetings: 
Art  Advisory  Panel,  53428 

International  Trade  Administration 

NOTICES*      *      . 

Antidumping: 

Heavy  forged  hand  tools,  finished  or  unfinished,  with  or 
without  handles,  from — 
China,  53347-53349 
Export  trade  certificates  of  review,  53349-53351 

Judicial  Conference  of  the  United  States  ^ 

NOTICES 

Meetings: 
Judicial  Conference  Advisor;^  Committee  on — 
Appellate,  Bankruptcv,  Civil,  and  Criminal  Pcocedure 

Rules,'^53392 
Appellate  Procedure  Rules,  53392 

Justice  Department 

See  Drug  Enforcement  Administration 

NOTICES  "  •  ^  .  '  . 

Pollution  control;  consent  judgments: 

Charles  Vogel  Enterprises,  Inc.,  53392-53393 

IMC  Phosphates  Co.,  53393  •     ..         . 

Nassau  Metals  Corp.,  53393" 
Superfund  program:  .•* 

Bankruptcy  settlement  agreements^ —  - 

Stoody  Co.,  53393-53394  ' 

Labor  Department  ,    ', 

See  Employment  and  Training  Administration      ^        .     •  • 
See  Occupational  Safety  and-Health  Administration  ,     '    _\ 

Land  Management  Bureau  -  ,  •    ', 

NOTICES  , 

Minerals  management:  , 

Los  Angeles  County,  CA;  mineral  interests  conveyance,     . 
53387  •  .-      _         ^-  .    •    •         •     ■ 

Management  and  Budget  Office  '  *  - 

PROPOSED  RULES 

Cost  accounting  standards;  post-retirement  benefit  plans - 
sponsored  by  Government  contractors:  discontinuance. 
53312-53314  • 

Minerals  Management  Service  * 

NOTICES  '   ■        .     ., 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  53387-53392 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings;  Sunshine  Act,  53400-53401 


National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Intportation  eligibility;  determinations.  53427 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish;  Groundfish  Observer  Program, 
53334-53342 
NOTICES  ^  . 

Endangered  and  threatened  specips: 
Anadromous  fish  take — 
Federal  Energ}'  Regulatory  Commission;  Pacific  salmon 
and  steelhead,  5335r 
Meetings: 
■Inter- American  Tropical  Tuna  Convention- General 
Advisory  Committee.  53351-53352 

Natural  Resources  Conservation  Service 

NOTICES 

Reports  and  guidance  documents;  availabilitv,  etc.: 

National  Animal  Agriculture  Conservation  Framework," 
53343-53344 

Navy  Department 

-NOTICES 

Environmental  statements:  availability,  etc.: 

F/A-18  E/F  Super  Hornet  aircraft  introduction  to  U.S. 
East  Coast,  533^3-53359 

Nuclear  Regulatory  Commission 

'  NOTICES  ' 

Meetings:  '  '  *• 

Source  Term  Modeling  Peer  Review  Committee.  53404 
.  Applications,  hearings,  determinations,  etc.: 
Exelon  Generation  Co.,  LLG,'53401-53402 
Indiana  Michigan  PoCyer  Qo.,  S3402-53404 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES  '        - 

.  Safety  and  health  standards,  etc!:    ^' 

Respiraton,'  protection-^  ,  • 

Assigned  protection  factors,  53311 
NOTICES  '.      .    . 

Meetings: 

Ergonomics  National  Advisory  Committee.  53399-53400 

•  ■  '  .  ■  '  ' 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials:. 
Aluminum  cylinders  manufactured  of  SSSl-Te  aluminum 
alloy  used  in  SCUBA.  vSCBA.  and  oxygen  ser\'ices; 
■    requalification  and  use  criteria,  "53314-53320 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gathering.  Analysis,  and  Retrieval  Svstem 
(EDGAR): 
Filer  Manual;  update  adoption  and  incorporation  by 
reference 
Correction,  53289 
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NOTICES 

Investment  Company  Act  of  1940v 

Exemption  applications — 
ISI  Strategy  Fund,  Inc.,  et  al.,  53407-53409 
Self-regulatory  organizations;  proposed  rule  thanges: 

National  Association  of  Securities  Dealers,  Inc.,  5340  )- 
53411 

New  York  Stock  Exchange,  Inc.,  53411-53415 

Philadelphia  Stock  Exchange,  Inc.,  53415-53417 
Applications,  hearings,  determinations,  etc.: 

Matrix  Capital  Group,  Inc.,  et  al.,  53405-53407 

Small  Business  Administration  ' 

NOTICES 

Disaster  and  emergency  areas:  ' 

New  York,  53417-53418 
Ohio,  53418 
Meetings: 
Regulatory  Fairness  Boards — 
-    Region  I;  Pubhc  Roundtable,  53418 

Region  II;  Public  Roundtable,  53418-53419 
Region  III;  hearing,  53418 

State  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  53419 
Clean  Diamond  Trade  Act;  participating  countries  eligi  ile 

for  trade  in  rough  diamonds;  list,  53419-53420 
Foreign  terrorists  and  terrorist  organizations;  designatio  a: 

United  Self-Defense  Forces  of  Colombia,  53420 

Grants  and  cooperative  agreement  awards: 

Eastern. Europe  and  Independent  States  of  Former  Soviet 

Union  Research  and  Training  Program,  53420-53  421 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclama^on 
plan  submissions: 
Virginia,  53292-53294 

Surface  Transportation  Board 

NOTICES 
"Railroad  services  abandonment: 

Norfolk  Southern  Railway  Co.,  53427-53428 

Tennessee  Valley  Autfiority 

NOTICES 

Environmental  statements;  availability,  etc.: 
Loudon  and  Monroe  Counties,  TN;  Tellico  Reservoir; 
Rarity  Pointe  commercial  recreation  and  resident  al 
development,  53421-53424 


Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board       \ 
,  NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Primaris  Airlines,  Inc.,  53424 

Treasury  Department 

See  Internal  Revenue  Service  - 

NOTICES  » 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  53428 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Former  Prisoners  of  War  Advisory  Committee,  53428- 
53429 
Real  property;  enhanced-use  leases: 
Charleston,  SC;  Veterans  Affairs  Department  Medical 
Center,  53429 


Separate  Parts  in  Tills  Issue 

•    ^ 

Part  11 

Environmental  Protection  Agency,  53431-53445 

Part  ill 

Treasury  Department,  Internal  Revenue  Service,  53447- 
53482 
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Federal  Register 

Vol.  68,  No.  175 

Wednesday,  September  10,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of- Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agriculture  Marlieting  Service 

7CFRPart948 

[Docket  No.  FVOa-948-3  FR] 

Irish  Potatoes  Grown  in  Colorado; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule.    . 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the  Area 
No.  2  Colorado  Potato  Administrative 
Committee  (Committee)  for  the  2003-  - 
2004  and  subsequent  fiscal  periods  from 
$0.0035  to  $0.0051  per  hundredweight  .' 
of  potatoes  handled.  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  potatoes 
grown  in  Colorado.  Authorization  to 
assess  potato  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  began 
September  1  and  ends  August  31.  The 
assessment  rate  will  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  September  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1220  SW  Third  Avenue, 
suite  385,  Portland,  Oregon  97204; 
telephone:  (503)  326-2724,  Fax:  (503) 
326-7440;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 


Marketing  Order  Administration    v 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence    . 
Avenue  SW..  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Order  No.  948,  both  as 
amended  (7  CFR  part  948),  regulating 
the  handling  of  potatoes  grown  in 
Colorado,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture    - 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  .been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Colorado  potato  handlers  are 
subject  to  assessments.  Ftinds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  established  herein 
would  be  applicable  to  all  assessable 
potatoes  begiiming  on  September  1 ,  , 
2003,  and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  .unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

-  The  \ct  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule.incfeases  the  assessment 
rate  established  for  the  Committee  for 


■  the  2003-2004  and  subsequent  fiscal 
^  periods  from  $0.0035  to  $0.0051  per 
hundredweight  of  potatoes. 

The  Colorado  potato  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
handlers  of  Colorado  prjtatoes.  Thev  arc 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  forinulate  an  appropriate 
budget  and  assessment  rale.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
.input. 

For  the  2001-2002  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an- 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by,  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  May  15,  2003, 
and  recommended  2003-2004 
expenditures  of  $85,695  and  an  -  v*. 
assessment  rate  of  $0.0051  per 
hundredweight  of  potatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $7*,643.  The 
assessment  rate  of  $0.0051  is  $0.,00ie 
higher  than  the  rate  currently  in  effect. 
The  higher  assessment  rate  is  necessary 
to  offset  an  increase  in  salaries  and 
operation  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  fiscal  period  include  $54,520 
for  salaries,  $9,925  for  office  expenses, 
and  $7,300  for  building  maintenance.  . 
Budgeted  expenses  for  these  items  in 
2002-2003  were  $41,703.  $9,700.  and 
$7,650.  respectively. 

The  assessment  rate  recommended  by 
the  Comm  ttee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Colorado  potatoes. 
Colorado  po:  ato  shipments  for  the  year 
are  estimated  at  17,000,000 
hundredweight  which  should  provide 
$86,700  in  assessment  income.  l£come 
derived  ftt)m  handler  assessments 
should  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve 


/ 


(estimated  at  $14,025  as  of  August  31, 
2003)  will  be  Kept  within  the  maximum 
permitted  by  the  order  (approximately 
two  fiscal  periods'  expenses;  §948.78). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indofinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Conmiittee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2003-2004  budget  and 
those  for  subsequent  fiscal  periods  will 
be  reviewed  and,  as  appropriate, 
approved  by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricidtural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit     . 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  In  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  90  hanalers 
of  Colorado  Area  No.  2  potatoes  subject 
to  regulation  under  the  order^and 
approximately  230  producers  of 
potatoes  in  the  regulated  production 
area.  Small  agriciiltural  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  leaving  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $750,000. 
During  the  2001-2002  fiscal  period, 
14.805,719  himdredweight  of  Colorado 
Area  No.  2  potatoes  were  inspected 
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under  the  order  and  sold  into  the  fresh 
market.  Base  1  on  an  estimated  average 
f.o.b.  price  o!  $11.75  per 
hundredweij  ht,  the  Committee 
estimates  tha  [  79,  or  about  88  percent  of 
the  Area  No.  2  handlers,  had  annual 
receipts  of  le  is  than  $5,000,000. 

In  addition ,  based  on  information 
provided  by  he  National  Agricultural 
Statistics  Ser  /ice,  the  average  producer 
price  for  Coh  rado  fall  potatoes  for  the 
2001-2002  fi  !cal  period  was  $9.65  per 
hundredweiait.  The  average  annual 
producer  rev  snue  for  the  230  Colorado 
Area  No.  2  p«  itato  producers  is  therefore 
calculated  to  be  approximately 
$621,196.  In  aew  of  the  foregoing,  the 
majority  of  tl:  e  Colorado  Area  No.  2 
potato  produ  :ers  and  handlers  may  be 
classified  as  <  mall  entities. 

This  rule  ii  icreases  the  assessment 
rate  establish  id  for  the  Committee  and 
collected  froi  i  handlers  for  the  2003- 
2004  and  suh  sequent  fiscal  periods  from 
$0.0035  to  $C  0051  per  hundredweight 
of  potatoes.  1  he  Committee 
recommendei  1  2003-2004  expenditures 
of  $85,695  an  d  an  assessment  rate  of 
$0.0051  per  b  undredweight.  The 
assessment  n  te  is  $0.0016  higher  than 
the  current  ra  te.  The  quantity  of 
assessable  Ai^a  No.  2  Colorado  potatoes 
for  the  2003-fe004  fiscal  period  is 
estimated  at :  7,000,000  hundredweight. 
Thus,  the  $0.i  )051  rate  should  provide 
$86,700  in  as  ;essment  income  and  be 
adequate  to  n  eet  this  fiscal  period's 
expenses. 

The  major  ( xpenditures 
recommendei  by  the  Committee  for  the 
2003-2004  fiical  period  include  $54,520 
for  salaries,  $0,925  for  office  expenses, 
and  $7,300  for  building  maintenance. 
Budgeted  expenses  for  these  items  in 
2002-2003  wfere  $41,703,  $9,700,  and 
$7,650,  respectively. 

The  higher  (assessment  rate  is 
necessary  to  offset  an  increase  in 
salaries  and  dperation  expenses. 

The  Comm  ttee  discussed  alternatives 
to  this  rule,  ii  icluding  alternative 
expenditure  1  jvels.  Lower  assessment 
rates  were  coi  tsidered,  but  not 
recommendec  because  they  would  not 
generate  the  i  icome  necessary  to 
administer  th }  program  with  adequate 
reserves. 

The  assessi  lent  rate  of  $0.0051  per 
hundredweig  it  of  assessable  potatoes 
was  determin  jd  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  potatoes,  estimated  at 
17,000,000  hjindredweight  for  the  2003- 
2004  fiscal  p*iod.  This  is 
approximately  $1,005  above  the  ' 
anticipated  ej^penses,  which  the 
Conmiittee  d«  termined  to  be  acceptable. 

A  review  o  historical  information  and 
preliminary  ii  iformatioa  pertaining  to 


the  upcoming  fiscal  period  indicates 
that  the  producer  price  for  the  2003- 
2004  fiscal  period  could  range  between 
$2.95  and  $9.65  per  hundredweight  of 
Colorado  fall  potatoes.  Therefore,  the 
estimated  assessment  revenue  for  the 
2003-2004  fiscal  period  as  a  percentage 
of  total  producer  revenue  could  range 
between  0.05  and  0.17  percent. 

This  action  increases  the  assessment 
obligation  imposed  onjhandlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  imiform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the  Area 
No.  2  Colorado  potato  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  May 
15,  2003,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Colorado  Area 
No.  2  potato  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
.Register  on  July  21,  2003  (68  FR  43031). 
Copies  of  the  proposed  rule  were  also 
mailed  or  sent  via  facsimile  to  all 
Committee  members.  Finally,  the 
proposal  was  made  available  through 
the  Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  A  30-day  comment 
period  ending  August  20,  2003,  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.cuns.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FUimiER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
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will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because  the  2003-2004  fiscal  period 
begins  on  September  1,  2003,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  appily^ 
to  all  assessable  potatoes  haiidled 
during  such  fiscal  period.  Further, 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committee  at 
a  public  meeting.  Also,  a  30-day 
comment  period  was  provided  for  in  the 
proposed  rule,  and  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  £uid  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  amended  as 
follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

■  1.  The  authority  citation  for  7  CFR  part 
948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  Section  948.216  is  revised  to  read  as 
follows: 

§  948.21 6    Assessment  rate. 

On  and  after  September  1,  2003,  an 
assessment  rate  of  $0.0051  per 
hundredweight  is  established  for 
Colorado  Area  No.  2  potatoes. 

Dated:  September  4,  2003 
A.I.Yates    • 

Administrator,  Agricultural  Marketing 
Service 

[FR  Doc.  03-22951  Filed  9-9-03;  8:45  am) 
.BILUNG  CODE  3410-02-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  206 

[Regulation  F;  Docket  No.  R-1161] 

Interbank  Liabilities 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  technical 
amendments. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  has 
adopted  final,  technical  eunendments  to 
its  Regulation  F  that  remove  an  obsolete 
section  of  the  rule  and  correct  several 
typographical  errors. 


DATES:  The  amendments  are  effective 

September  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adrianne  G.  Threatt,  Counsel  (202/452- 
3554),  Legal  Division,  or  John  Connolly. 
Supervisory  Financial  Analyst  (202/ 
452-3621 ).  Division  of  Banking 
Supervision  and  Regulation;  for  users  of 
Telecommunication  Devices  for  the  Deaf 
(TDD)  only,  contact  202/263-4869. 
SUPPLEMENTARY  INFORMATION:  As       . 
required  by  the  Regulatory  Flexibility 
Act,  the  Board  periodically  reviews  each 
of  its  regulations  that  has  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  to  determine 
whether  the  regulation  should  continue 
without  change  or  be  amended  or 
rescinded  to  minimize  the  economic 
impact  on  small  entities  (see  5  V  S.C. 
610).  In  addition,  it  is  the  Board  s  policy 
to"  review  each  of  its  regulations  at  least 
once  every  five  years  (see  the  Board 
Policy  Statements  on  the  Board's  Rules 
of  Procedure,  Federal  Reserve 
Regulatory  Service  ^  8-040). 

The  Board  has  completed  its  review  of 
Regulation  F  and  determined  that  the 
substantive  requirements  of  that  rule 
should  continue  unchanged.  However, 
the  Board  has  adopted  several  technical 
amendments  designed  to  update  the 
regulation.  Most  notably,  the  Board  has 
removed  §  206.7,  which  contained 
transition  provisions  that  have  not 
applied  since  June  1995. 

The  final  rule  also  corrects  several 
typographical  errors  in  the  text  of  rule. 
The  term  "Basle  Capital  Accord"  has 
been  changed  to  "Basel  Capital  Accord" 
to  be  consistent  with  international 
practice.  In  several  cases,  the  word  "of 
has  been  changed  to  the  word  "or."  The 
Board  also  has  revised  several 
references  to  federal  statutes  and 
redesignated  three  paragraphs  of 
Regulation  F  so  that  citations  and 
paragraph  designations  within  the 
regulation  will  be  internally  consistent. 

Administrative  Procedure  Act 

The  Board  did  not  follow  the 
provisions  of  5  U.S.C.  553(b)  relating  to 
notice  and  public  participation  in 
connection  with  the  adoption  of  these 
amendments.  The  Board  for  good  cause 
determined  that  public  participation  is 
unnecessary  because  there  is  no 
substantive  change  on  which  the  public 
could  provide  meaningful  comment.  For 
that  same  reason,  the  Board  also  has  not 
provided  30  days  prior  notice  of  the 
effective  date  of  the  rule  imder  section 
553(d). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 


5  CFR  1320  Appendix  A.l).  the  Board 
has  reviewed  the  final  rule  under  thi- 
authority  delegated  .to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
final  rule  contains  no  new  collections  of 
information  and  proposes  no 
substantive  changes  to  existing 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  12  CFR  Part  2U6 

Banks.  Banking.  Interbank  liability. 
Lending  limits.  Savings  associations. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  revising  12  CFR 
part  206  to  read  as  follows: 

PART  206— INTERBANK  LIABILITIES 
(REGULATION  F) 

■  1.  The  authority  citation  for  part  206  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  371  b-2. 
§206.1    [Amended] 

■  2.  In  §  206.1(a).  remove  the  phrase  "to 
implement  section  308  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (Act),  12 
U.S.C.  37lb-2"  in  the  first  sentence  and 
add  the  phr^e  "under  authority  of 
section  23  of  the  FederalReserve  Act  (12 
U.S.C.  371b-2)  •  in  its  place. 

§206.2    [Amended] 

■  3.  In  §  206.2(fj.  remove  "(q)  '  each 
place  it  appears. 

■  4.  In  §  206.2(g).  remove  the  word 
"Basle"  wherever  it  appears  and  add  the 
word  "Basel"  in  its  place. 

§206.3    [Amended] 

■  5.  In  §  206.3(c)(l ).  remove  the  word 
"of  between  the  words  "form"  and 
"maturity"  in  the  first  sentence  and  add 
the  word  "or"  in  its  place,  and  remove 
the  word  "of  between  the  words 
"amount"  and  "flexible"  in  the  third 
sentence  and  add  the  word  "orV  in  its 
place. 

§206.4    [Amended] 

■  6.  In  §  206.4(b).  remove  the  word  "of 
between  the  words  "principal"  and 
"other"  in  the  last  sentence  and^add  the 
word  "or"  in  its  place. 

§206.5    [Amended] 

■  7.  In  §  206.5(a).  footnote  1 ,  remove  the 
phrase  "subpart  B"  and  add  the  phrase 
"subpart  D"  in  its  place. 

■  8.  In  §  206.5(f).  redesignate  paragraphs 
(ij.  (ii),  and  (iii)  as  paragraphs  (1).  (2). 
and  (3),  respectively,  and  remove  the 
word  "Basle"  wherever  it  appears  and 
add  the  word  "Basel"  in  its  place. 
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§206.7    [Removed] 

■  9.  Remove  §206.7. 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  September 
3.  2003. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  03-22862  Filed  9-9-03;  8:45  am] 

BILLING  COO£  6210-01-S 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-306-AD;  Amendment 
39-13298;  AD  2003-18-07] 

J     RIN2120-AA64  , 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-200,  -300,  -320,  and 
-500  Series  Airplanes;  and  Model 
ATR72  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
ATR42-200.  -300,  -320,  and  -500  series 
airplanes;  and  all  Model  ATR72  series 
airplanes;  that  currently  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  modif>'  procedures  for 
calculating  takeoff  performance  yvhen 
Type  n  or  IV  de-icing  or  anti-icing  fluids 
have  beien  used.  This  amendment 
requires  revising  the  existing  AFM 
revision  to  correct  the  performance 
values  for  Model  ATR-72  series 
airplanes  and  to  provide  an  additional 
method  of  compliance  for  all  airplanes. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  civil 
aviation  authority.  The  actions  specified 
by  this  AD  are  intended  to  ensiu-e  that 
the  flightcrewis  advised  of  the  potential 
effects  of  Type  II  or  IV  de-icing  or  anti- 
icing  fluids  on  the  airplane's 
performance  during  takeoff,  and  to 
ensure  that  the  flightcrew  is  advised  of 
the  revised  performance  calculations  for 
takeoff  to  address  these  effects. 
DATES:  Effective  October  15.  2003. 
ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  examined  at  the 
Federal -Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer,  International 
Branch.  ANM-116,  Transport  Airplane 


Directorate 
Renton,  Wa^ingti 
telephone 
227-1149. 


601  Lind  Avenue.  SW., 
on  98055-4056; 
227-1112;  fax  (425) 
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INFORMATION:  A 
i  mend  part  39  of  the  Federal 
Regulations  (14  CFR  part  39) 
AD  2001-16-10, 
59-12379 (66  FR  44032, 

),  which  is  applicable  to 
lie  Model  ATR42-200, 
i  nd  -500  series  airplanes; 
ATR72  series  airplanes; 
in  the  Federal  Register 
24.  2003  (68  FR  8555).  The 
propo  5ed  to  require  revising  the 
|ht  Manual  (A^M)  to 
"ures  for  calci/lating 
performance  when  Type  U  or  IV 
icing  fluids  have  been 


persons  have  been  afforded 

to  participate  in  the 
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ed  from  a  single 


Request  To  (  hange  Paragraph  (b) 

The  commenter  does  not  agree  that 
the  follow-oi  procedures  for  Type  II  or 
Type  IV  de-ii  :ing  fluid  use,  as  specified 
in  paragraph  (b)  of  the  proposed  rule, 
are  adequate  The  commenter  states  that 
using  these  t  pes  of  fluid  on  the  subject 
airplanes  cai  cause  higher-than-normal 
stick  forces  i  uring  rotation.  The 
commenter  e  otes  that  a  lightly  loaded 
ATR  airplan«  typically  has  a  rotation 
speed  of  und  3r  100  knots,  and  due  to 
the  shearing  dynamics  of  the  de-icing 
fluid,  there  n  lay  be  fluid  on  the  tail 
during  rotatii  )n.  The  commepter  adds 
that  it  objecti  to  the  solutions  for  these 
problems,  as  specified  in  the  proposed 
rule  and  recc  mmended  by  the  airplane 
manufacture  and  the  Direction 
Generale  de  'Aviation  Civile  (which  is 
the  airworthi  ness  authority  for  France). 
The  commen  ter  states  that  Compliance 
Method  Nun  ber  1  would  result  in  a 
flightcrew  ah  arting  tlife  takeoff  after  Vi 
(takeoff  decis  ion  speed),  which  negates 
the  procedur  !s  the  flightcrews  have 
been  trained  o  use  and  would  seriously 
jeopardize  sa  ety  of  flight.  The 
commenter  a  Ids  that  Compliance 
Method  Num  aer  2  should  be  used  only 
in  a  dire  eme  -gency,  because  both  crew 
members  sho  aid  not  be  manipulating 
the  controls  «  uring  a  critical  phase  of 
flight,  such  a  i  takeoff. 

The  FAA  c  oes  not  agree  that  a 
potential  uns  jfe  condition  could  occur  • 
should  an  opsrator  choose  to  use 
Compliance  Method  Number  1.  This 
compliance  r  lethod  necessitates  "an 


increase  in  required  runway  length  in 
order  to  provide  the  necessary  margin!; 
in  a  case  of  late  rotation  or  an  aborted 
takeoff  after  Vi.  This  should  not  be 
interpreted  as  a  reconsideration  qf  the 
concept  of  V]  as  a  decision  speed," or  as 
an  incentive  to  abort  takeoff  after  Vi . 
Flightcrews  should  be  trained  to 
continue  the  takeoff  after  Vi ,  even  in  the 
case  ofancreased  pitch  control  forces. 
However,  despite  published  procedures 
and  training,  the  possibility  that  a 
flightcrew  would  consider  the  pitch 
control  forces  so  high  that  takeoff  is 
impossible,  and  decide  to  abort  the 
takeoff  after  Vi,  cannot  be  excluded.  In 
such  a  case,  the  AFM  procedures 
specified  in  this  final  rule  would 
provide  an  additional  margin  for 
accelerate-stop  distance. 

In  addition,  we  do  not  agree  that 
implementation  of  Compliance  Method 
Number  2  would  cause  an  unsafe 
condition.  The  use  of  this  procediue 
would  include  a  mandatory  pre-takeoff 
briefing  between  the  flightcrew 
members  regarding  the  need  for 
assistance  in  rotating  the  airplane  if 
necessary.  Thus,  the  co-pilot  would  be 
prepared  for  such  a  request  should  the 
pilot  decide  to  ask  for  assistaifice.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

The  commenter  previously  requested 
an  alternative  method  of  compliance 
(AMOC)  for  AD  2001-16-10, 
amendment  39-12379.  (The 
requirements  of  that  AD  are  restated  in 
paragraph  (a)  of  the  proposed  rule.) 
After  receiving  the  AMOC,  the 

^  Commenter  implemented  new  training 
procedures  for  its  flightcrews  to  teach 
them  to  anticipate  the  additional  stick 
forces  that  may  be  required  when  using 
Type  II  or  Type  FV  de-icing  fluid.  The 
training  procedures  have  been  added  to 
the  training  manuals  and  training 
curriculum,  and  the  commenter  notes 
that  following  those  procedures  is  safer 
than  following  those  specified  in  the 
proposed  rule.  The  commenter  does  not 
make  a  specific  request;  however,  we 
infer  that  the  commenter  wants  its 
procedures  to  be  used  by  all  operators. 

Although  the  commenter  has  an  FAA- 
laproved  AMOC  allowing  the  use  of 
other  training  procedures,  we  do  not      \ 
agree  that  those  training  procedures  can 
be  used  by  all  operators.  Since  1991, 
there  have  been  five  incidents  of  aborted 
takeoff  after  Vi  following  the  lise  of 
Type  II  or  Type  IV  de-icing  fluid. 
Analysis  of  in-service  experience  has 
shown  that  following  inadequate 
procedures  for  the  itse  and  application 

.of  Type  II  and  Type  IV  de-icing  fluids 
could  lead' to  high  control  forces  during 
rotation.  If  combined  with  the  lack  of 
flightcrew  awareness  gr  insufficient 


Federal  Register / Vol.  68.  No.  175 /Wednesday,  September  10,  2003 /Rules  and)  Regulations 

Wof 


53285 


training,  high  control  forces  could  result 
in  delayed  rotation  and  significantly 
lower  rotation  rates,  and  in  soijje  cases, 
the  decision  of  the  flightcrew  to  abort 
the  takeoff  after  V| .  We  evaluate 
flightcrew  training  on  a  case-by-case 
basis,  therefore,  we  cannot  allow  all 
operators  to  use  the  suggested  training 
procedures,  as  these  AMOCs  are  issued 
after  validation  of  supporting  technical 
data  submitted  by  the  operator. 
However,  we  have  added  a  new 
paragraph  {d){2)  to  this  final  rule  to 
specify  that  AMOCs  approved  for  AD 
2001-16-10  are  approved  for 
compliance  with  the  requirements  of 
this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCsJ.  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculatejVD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  >\'ork  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  159 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  AFM  revision  currently  required 
by  AD  2001-16-10  takes  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $65  per  work 


hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required 
revision  of  the  AFM  on  U.S.  operators 
is  estimated  to  be  $10,335,  or  $65  per 
airplane. 

The  new  AFM  revision  that  is 
required  in  this  AD  action  take$ 
approximately  1  work  hour  per  airplane 
to  acconrplish,  at  an  average  labor  rate 
of  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $10,335,  or 
$65  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify'  that  this  action  (1)  is  not  a 
"significant  regulator\'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\' 
Flexibility  Act.  A  final  evaluationhas 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.        ^ 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  -9^  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS       « 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-12379  (66  FR 
44032,  August  22.  2001),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13298,  to  read  as 
follows: 

2003-18-07     Aerospatiale:  Amendment  39- 
13298.  Docket  2001-NM-306-AD. 
Supersedes  AD  2001-16-10.     ' 
Amendment  39-12379. 

Applicability:  All  Model  ATR42-200, 
-300.  -320.  and  -500  series  aiqjlanes;  and  all 
Model  ATR72  series  airplanes;  certificated  in 
any  categon . 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flightcrew  is  advised  of 
the  potential  effects  of  Type  11  or  IV  de-icing 
or  anti-icing  fluids  on  the  airplane's 
performance  during  takeoff,  and  to  ensure 
that  the  flightcrew  is  advised  of  the  revised 
performance  calculations  fer  takeoff  to 
address  these  effects,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  2001- 
16-10 

Revision  of  the  Airplane  Flight  Manual 
(AFM) 

(a)  Within  15  days  after  September  26. 
2001  (the  effective  date  of  AD  2001-16-10. 
amendment  39-12379).  revise  the 
Appendices  and  Supplements  chapter  of  the 
.^FM  by  including  either  the  following 
manufacturer's  Appendix  "Takeoff  after  use 
of  Fluid  Type  II  or  IV"  or  a  copy  of  this  AD 
in  the  AFM. 

'  ■  Takeoff  after  use  of  fluid  Type  IIorI\' 

This  appendix  applies  only  to  aircraft  de- 
iced  or  anti-iced  before  takeoff,  using  fluid 
Type  II  or  I\'. 

These  types  of  fluid  may  lead  to  an 
increase  in  control  forces  necessary  to  rotate, 
and  then  to  a  modification  of  takeoff 
performance. 

Therefore,  this  flight  manual  must  be 
modified  as  follows: 

1.  General  .    . 

The  general  information  in  section  1  is 
applicable. 

2.  Limitations 

The  limitations  in  section  2  are  applicable. 

3.  Normal  Procedures 

The  normal  procedures  in  section  3  are 
applicable. 

4.  Emergency  Procedures 

The  emergency  procedures  in  section  4  are 
applicable. 


<! 
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5.  Procedures  Following  Failures 

The  procedures  following  failures  in 
section  5  are  applicable. 

6.  Performances 

The  performances  in  section  6  for  dry 
runways  and  in  section  7.03  for  non-dry 
runways  (advisory  materials)  are  applicable 
with  the  addition  of  the  following  for  takeoff 
computations: 

—Determine  VR  for  the  lowest  available  Vj, 

— Assume  Vi=VR, 

—Increase  TOR,  TOD.  ASD  by  20%. 

7.  Appendices  and  Supplements 

Data  of  Section  7  are  applicable  by  adding 
what  follows: 
For  the  dispatch  cases: 

-r- Apply  takeoff  penalties  due  to  the  system 

failure, 
— ^Then  apply  takeoff  pensdties  due  to  the  use 

of  fluids  Type  IT  or  rv. 

Dispatch  is  not  authorized  in  the  following 
cases: 
— ^Takeoff  with  flaps  retracted."  ' 

New  Requirements  of  This  AD 

AFM  Revision :  Model  A  TR  42-200,  -300, 
-320,  and  -506  Series  Airplanes 

(b)  For  Model  ATR  42-200,  -300,  ^320, 
and  -500  series  airplanes:  Within  15  days 
after  the  effective  date  of  this  AD,  revise  the 
Appendices  and  Supplements  chapter  of  the 
AFM  by  removing  the  AFM  revision  required 
by  paragraph  (a)  of  this  AD  and  inserting  the 
following  procedures  in  the  AFM  (this  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  into  the  AFM): 

"Takeoff  after  use  of  fluid  Type  II  or  IV 

This  appendix  applies  only  to  aircraft  de- 
iced  or  anti-iced  before  takeoff,  using  fluid 
Type  n  or  rv. 

These  types  of  fluid  may  lead  to  an 
increase  in  control  forces  necessary  to  rotate, 
and  then  to  a  modification  of  takeoff 
performance. 

Therefore,  this  flight  manual  must  be 
modified  as  follows: 

Compliance  Method  Number  1 

1.  General 

The  general  information  in  Section  1  is 
applicable. 

2.  Limitations 

The  limitations^n  Section  2  are  applicable. 

3.  Normal  Procedures 

The  normal  procedures  in  Section  3  are     ' 
applicable. 

4.  Emergency  Procedures 

The  emergency  procedures  in  Section  4  are 
applicable. 

5.  Procedures  Following  Failures 

The  procedures  following  failures  in 
Section  5  are  applicable. 

6.  Performances 

The  performances  in  Section  6  for  dry 
runways  and  in  Section  7.03  for  non-dry 
runways  (advisory  materials)  are  applicable 
with  the  addition  of  the  following  for  takeoff 
computations: 
•  Determine  VR  for  the  lowest  available  V2, 
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Increase 
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Compliance  M  ethod  Number  2 

Crew  Training  Required 
1.  General 


limitatic  ns  in  Section  2  are  applicable.' 

Proc  edures 

irocedures  in  Section  3  are 
the  addition  of  the  following: 
Jmust  be  the  pilot  flying  and 
i-takeoff  briefing  must  include  the 

procedure  (refer  to  point  5). 

I  Tbcedures 
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Model  ATR  72  Series 


ATR  72  series  airplanes: 
after  the  effective  date  of  this 


AD,  revise  the  Appendices  and  Supplements 
chapter  of  the  AFM  by  removing  the  AFM 
revision  required  by  paragraph  (a)  of  this  AD 
and  inserting  the  following  procedures  in  the 
AFM  (this  may  be  accomplished  by  inserting 
a  copy  of  this  AD  info  the  AFM): 

"Takeoff  after  use  of  fluid  Type  II  or  I\^ 

This  appendix  applies  only  to  aircraft  de- 
iced  or  anti-iced  before  takeoff,  using  fluid 
Type  II  or  IV. 

These  types  of  fluid  may  lead  to  an 
increase  in  control  forces  necessary  to  rotate, 
and  then  to  a  modification  of  takeoff 
performance. 

Therefore,  this  flight  manual  must  be 
modified  as  follows: 

Compliance  Method  Number  1  - 

Crew  Training  Required 

1.  General 

The  general  informatioA  in  Section  1  is 
applicable.  •  . 

2.  Limitations 

The  limitations  in  Section  2  arejapplicable. 

3.  Normal  Procedures 

The  nprmal  procedures  in  Section  3  are 
applicable. 

4.  Emergency  Procedures 

J"he  emergencyprocedures  in  Section  4  are 
applicable. 

5.  Procedures  Following  Failures 

The  procedures  following  failures  in 
Section  5  are  applicable. 

6.  Performances 

The  performances  in  Section  6  for  dry 
runways  and  in  Section  7.03  for  non-diy 
runways  (advisory  materials)  are  applicable 
with  the  addition  of  the  following  for  takeoff 
computations:  i^ 

•  Determine  VR  for  the  lowest  available  V2, 

•  Assume  Vi=VR, 

•  Increase  TOR,  TOD,  ASD  by  25%. 

7.  Appendices  and  Supplements 

Data  of  Section  7  are  applicable  by  adding 
what  follows: 
For  the  dispatch  cases: 

•  Apply  takeoff  penalties  due  to  the  system 
failiu-e, 

•  Then  apply  takeoff  penalties  due  to  the  use 
of  fluid  Type  n  or  IV. 

Dispatch  is  not  authorized  in  the  following 
cases: 

•  Ferry  flight  with  pitch  elevators  ■• 
disconnected, 

•  Take-off  writh  flaps  retracted. 

Compliance  Method  Number  2 

Crew  Training  Required 

1.  General 

The  general  information  in  Section  1  is 
applicable. 

2.  Limitations 

The  limitations  in  Section  2  are  applicable. 

3.  Normal  Procedures 

The  normal  procedures  in  Section  3  are 
applicable  with  the  addition  of  the  following: 


^ 
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The  Captain  must  be  the  pilot  flying  and 
the  pre-takeoff  briefing  must  include  the 
following  takeoff  procedure  (refer  to  point  5). 

4.  Emergency  Procedures 

The  emergency  procedures  in  Section  4  are 
applicabje. 

5.  Procedures  Following  Failures 

The  procedures  following  failures  in 
Section  5  are  applicable  with  the  addition  of 
the  following: 

Takeoff  Sequence 

In  case  of  difficulties  to  rotate,  the  Captain 
(CPT)  should  request  the  non-flying  pilot's 
(NFP's)  assistance.  In  that  case,  on  CPT  order, 
NFP  pulls  the  control  column  until  5°  pitch 
attitude  is  reached,  then  NFP  releases  the 
controls. 

Performances 

The  performances  in  Section  6  for  dry 
runways  and  in  Section  7.03  for  non-dry 
runways  (advisory  materials)  are  applicable 
with  the  addition  of  the  following  for  takeoff 
computations: 

Increase  TOD  by  70  m. 

6.  Appendices  and  Supplements 

Data  of  Section  7  are- applicable  witli  the 
addition  of  the  following: 
For  the  dispatch  cases: 

•  Apply  takeoff  penalties  due  to  the  system 
failure, 

•  Then  apply  takeoff  penalties  due  to  the  use 
of  fluid  Type  11  or  IV. 

Dispatch  is  not  authorized  in  the  following 
cases: 

•  Ferry  flight  with  pitch  elevators  ' 
disconnected,    * 

•  Take-off  with  flaps  retracted. 

Alternative  Methods  of  Compliance 

(d)[l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch.  ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  2001-16—10, 
amendment  39-12379,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-H6. 

Special  flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  wtlh  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  ZXrhe  subject  of  this  AD  is  addressed 
In  French  airworthiness  directives  2000- 
448-053(B)  K2  and  2000-449-082(8)  R2, 
both  dated  ^ptember  19,  2001. 


ECTective  Date 

(f)  This  amendment  becomes  effective  on 
October  15,  2003. 

Issued  in  Renton,  WaAington,  on  August 
29,  2003. 
Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  03-22703  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14^CFRPart97  . 

[Docket  No.  30386;  Atndt.  No.  3074] 

Standard  instrument  Approach 
Procedures;  Misceiianeous 
Amendments  ~   ' 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

* : '. 

SUMMARY:  This-amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspaqe  System,  such  as 
the  commissioning  of  new  navigationcil 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  undpr  instrument  flight  rules 
at  the  affected  airports. 

DATES:  This  rule  is  effective  September 
10,  2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
10,  2003. 

ADDRESSES:  Av  .ilability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

i.  FAA  RulLs  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspe.ction  Area  Office 
which  originated  the  SIAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 


For  Purchase^  _ 

Individual  SIAP  copies  may  be 
obtained  from: 

V  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building;  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  die  affected  airport  is 
located. 

By  Subscription- 
Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS^20). 
Flight  Technologies  and  Programs 
•  Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125}' 
telephone:  (405)  954^164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in-the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thtis.  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 
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The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for.  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  Iffected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to^ Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
Ihem  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 


close  and  im  nediate  relationship 
between  thes  3  SIAPs  and  safety  in  air 
commerce,  I  ind  that  notice  and  public 
procedure  bafore  adopting  these  SIAPs 
are  impractic  able  and  contrary  to  the 
public  intere  it  and,  where  applicable, 
that  good  cau  se  exists  for  making  these 
SIAPs  effecti  ^e  in  less  than  30  days. 

Conclusion 


The  FAA 
regulation 
body  of 
frequent  and 
necessary  to 
current.  It, 
"significant 
Executive 
"significant 
Regulatory 
FR  11034;  Fe 
does  not 
regulatory 
impact  is  so 
reason,  the 
amendment 


r  jle' 
Pdl 


4as  determined  that  this 
y  involves  an  established 
techi  ical  regulations  for  which 
routine  amendments  are 
:eep  them  operationally 
therefore — (1)  is  not  a 

regulatory  action"  under 
Ortler  12866:  (2)isnota 
under  DOT 
icies  and  Procedures  (44 
jruary  26,  1979);  and  (3) 
warn  ant  preparation  of  a 
ev  iluation  as  the  anticipated 
ipinimal.  For  the  same 
certifies  that  this 
ill  not  have  a  significant 
economic  imtact  on  a  substantial 
number  of  sn  all  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjec  ts  in  14  CFR  Part  97 


Fj^i 


\,'il 


Air  Traffic 
Incorporation 
Navigation  (/ 


[Control,  Airports, 
bv  reference,  and 
irj. 


FDC  date 


08/15/03 
08/15/03 
08/15/03 
08/15/03 
08/15/03 
08/15/03 
08/15/03 
08/15/03 
08/18/03 
08/18/03 
08/19/03 
08/19/03 
Oa/19/03 
08/19/03 
08/20/03 
08/20/03 
08/20/03 
08/21/03 
08/21/03 
08/26/03 
08/25/03 
08/26/03 
08/26/03 
08/26/03 
08/26/03 
08/27/03 


State 


City 


NM  I  Taos  

NM  Hobbs  

NM  Hobbs  

NM  !  Hobbs  

NM  I  Hobbs  

NM  Hobbs  

NM  Hobbs  

NM  ;  Hobbs 

TX  j  Lubbock  

TX  I  Plainview  

NY  [  Albany  

TN  I  Smyma  

CA  Chico  

AK  Ambler 

TX  Dallas-Fort  Worth 

TX  ]  San  Angelo 

TX  Lubbock  

LA|  I  Slldell 

LAA  :  Slide!! 

VT  ,  Rutland  .-. 

TX  ;  Midland  .'. 

SD  Sioux  Falls 

SD    -      Sioux  Falls 

SD  I  Sioux  Falls 

SD  Sioux  Falls 

OH  '  Athens  (Albany)  ... 


Taos  Regional 
Lea  County  Regioha! 
Lea  County  Regio  lal 
Lea  County  Regio  lal 
Lea  County  Regio  ia! 
Lea  County  Regio  ial 
Lea  County  Regio  ial 
Lea  County  Regiof  al 

Lubbock  IntI 

Hale  County  

Albany  IntI  

Smyma  Intl 

Chico  Muni 

Ambler 

Dallas-Fort  Worth 
San  Angelo  Regi< 

Lubbock  IntI 

Slidell 

Slideil 

Rutland  State  ... 

Midland  Int! 

Joe  Foss  Field  . 
Joe  Foss  Field  . 
Joe  Foss  Field  . 
Joe  Foss  Field  . 
Ohio  University  Sri^der  Field 


S 


Issued  in  Washington,  DC  on  August  29, 
2003. 

James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1 .  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40i06, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719,44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SL\Ps;  §  97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

*   *   *  Effective  Upon  Publication 


/irport 


ntl 

ohal/Mathis  Field 


FDC 
number 


3/7388 
3/7444 
3/7445 
3/7446 
3/7447 
3/7448 
3/7449 
3/7450 
3/7616 
3/7631 
3/7320 
3/7503 
3/7641 
3/7644 
3/7671 
3/7690 
3/7691 
3/7731 
3/7735 
3/7869 
3/7868 
3/7879 
3/7877 
3/7876 
3/7874 
3/7924 


Subject 


NDB  Rwy  4,  Amdt  1 

LOC/DME  BC  Rwy  21 ,  Amdt  58 

ILS  Rwy  3,  Amdt  5A 

VOR/DME  or  TACAN  Rwy  21,  Amdt  8A 

GPS  Rwy  3,  Orig-A 

GPS  Rwy  21.0rig-A 

GPS  Rwy  30,  Orig-A 

VOR  or  TACAN  Rwy  3,  Amdt  20A 

ILS  Rwy  26,  Amdt  2 

VOR  Rwy  4,  Amdt  9A 

Copter  ILS  Rwy  1,  Orig-B 

ILS  Rwy  32,  Amdt  5A 

GPS  Rwy  13L,  Orig 

NDB  Rwy  36,  Amdt  2 

NDB  Rwy  35C,  Amdt  10A 

RNAV  (GPS)  Rwy  3,  Orig 

NDB  Rwy  26,  Amdt  2A 

NDB  Rwy  36,  Orig-B 

NDB  Rwy  18,  Amdt  IB 

VOR/DME  Rwy  19,  Orig 

RNAV  (GPS)  Rwy  10,  Orig 

Radar  Minimums,  Amdt  10 

VOR/DME  or  TACAN  Rwy  33,  Amdt  12 

ILS  Rwy  21,  Amdt  9A 

ILS  Rwy  3,  Amdt  27A 

NDB  Rwy  25,  Amdt  8A 
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BILUNG  CODE  4910-13-P 


ACTION:  Final  rule. 


SECuRrriES  and  exchange 

COMMISSION  .     N 

17  CFR  Part  232 

[Release  Nos.  33-8255A;  34-48204A;  35- 
27700A;  39-2409A;  IC-26103A] 

RIN323&-AG96 

Adoption  Of  Updated  EDGAR  Filer 
Manual 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  the  IC 
Release  number  to  a  final  rule  published 
in  the  Federal  Register  of  July  31,  2003, 
regarding  the  Adoption  of  Updated 
EDGAR  Filer  Manual. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Office  of  Information  Technology, 
Rick  Heroux  at  (202)  942-8800;  for 
questions  concerning  Investment 
Management  company  filings.  Ruth 
Armfield  Sanders.  Senior  Special 
Counsel,  or  Shaswat  K.  Das,  Senior 
Counsel,  Division  of  Investment 
Management,  at  (202)  942-0978;  and  for 
questions  concerning  Corporation 
Finance  company  filings.  Herbert 
Scholl,  Office  Chief.  EDGAR  and 
Information  Analysis,  Division  of 
Corporation  Finance,  at  (202)  942-2940. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Document  No.  03-19087  beginning  on 
page  44876  for  Thursday,  July  31.  2003, 
the  IC  Release  number  was  incorrectly 
stated.  The  correct  number  is  IC-26l63. 

Dated:  September  4,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-22980  Filed  9-9-03;  8:45  am] 

BILLING  CODE  8010-01-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 
[Docket  No.  DEA-246F] 

Schedules  of  Controlled  Substances: 
Extension  of  Temporary  Placement  of 
N-Benzylpiperazine  (BZP),  1-<3- 
Trifluoromethylphenyl)piperazine 
(TFMPP)  and  2,5-Dimethoxy-4-(n)- 
propylthiophenethylamine  (2C-T-7)  in 
Schedule  I  of  the  Controlled 
Substances  Act 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 


SUMMARY:  This  final  rule  is  issued  by  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  to  extend  the 
temporarj'  scheduling  of  N- 
benzylpiperazine  (BZP),  l-(3- 
trifluoromethylphenyl)  piperazine 
(TFMPP)  and  2,5-dimethoxy-4-(n)- 
propylthiophenethylamine  (2C-T-7)  in 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA).  The  temporary  scheduling  of 
BZP,  TFMPP  and  2C-T-7  is  due  to 
expire  on  September  19.  2003.  This' 
document  will  extend  the  temporary 
scheduling  of  BZP.  TFMPP  and  2C-T-7 
to  March  19.  2004  or  until  rulemaking 
proceedings  are  completed,  whichever 
occurs  first. 

EFFECTIVE  DATES:  September  10,  2003. 
FOR  FURT>1ER  INFORMATION  CONTACT: 

Frank  Sapienza,  Drug  and  Chemical 
Evaluation  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  Washington,  DC  20537. 
Telephone:  (202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  On 

September  20,  2002,  the  Deputy 
Administrator  of  the  DEA  published  two 
separate  final  rules  in  the  Federal 
Register  (67  FR  59161  and  67  FR  59163) 
amending  §1308.11(g)  of  title  21  of  the 
Code  of  Federal  Regulations  to 
temporarily  place  BZP,  TFMPP  and  2C- 
T-7  into  Schedule  I  of  the  CSA  pursuant 
to  the  temporary  scheduling  provisions 
of  21  U.S.C.  811(h).  These  final  rules, 
which  became  effective  on  the  date  of 
publication,  were  based  on  findings  by 
the  Deputy  Administrator  that  the 
temporary  scheduling  of  BZP,  TFMPP 
and  2C-T-7  was  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety. 
Section  201(h)(2)  of  the  CSA  (21  U.S.C. 
811(h)(2))  requires  that  the  temporary' 
scheduling  of  a  substance  expire  at  the 
end  of  one  year  from  the  date  of 
issuance  of  the  order.  However,  during 
the  pendency  of  proceedings  under  21 
U.S.C.  811(a)(1)  with  respect  to  the 
substance,  temporary  scheduling  of  that 
substance  may  be  extended  for  up  to  six 
months.  Proceedings  for  the  scheduling 
of  a  substance  under  21  U.S.C.  "81 1(a) 
may  be  initiated  by  the  Attorney 
General  (delegated  to  the  Administrator 
of  the  DEA  pursuant  to  28  CFR  0.100) 
on  his  own  motion,  at  the  request  of  the 
Secretary  of  Health  and  Human 
Services,  or  on  the  petition  of  any 
interested  party.  Such  proceedings 
regarding  BZP.  TFMPP  and  2C-T-7  have 
been  initiated  by  the  Administrator  of 
the  DEA. 

The  DEA  has  gathered  and  reviewed 
the  available  information  regarding  the 
pharmacology,  chemistry,  trafficking, 
actual  abuse,  pattern  of  abuse  and  the 


relative  potential  for  abuse  for  BZP." 
TFMPP  and  2C-T-7.  The  Administrator 
has  submitted  these  data  to  the 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services.  In  accordance  with  21  U.S.C. 
811(b).  the  Administrator  has  also 
requested  a  scientific  and  medical 
evaluation  and  a  scheduling 
recommendation  for  BZP,  TFMPP  and 
2C-T-7  from  the  Assistant  Secretary  for 
Health.  Therefore,  the  temporary 
scheduling  of  BZP.  TFMPP  and  2C-T-7 
which  is  due  to  expire  on  September  19. 

2003.  may  be  extended  until  March  19. 

2004,  or  until  proceedings-initiated  in 
accordance  with  21  U.S.C.  811(a)  are 
completed,  whichever  occurs  first. 

Pursuant  to  U.S.C.  81 1(h)(2)" the 
Administrator  hereby  orders  Aat  the 
temporary  scheduling  of  BZP.  TFMPP 
and  2C-T-7  be  extended  until  March  19. 
2004.  or  until  the  proceedings  initiated 
in  accordance  with  21  U.S.C.  811(a)  are 
completed,  whichever  occurs  first. 

The  Administrator  of  the  DEA  hereby 
certifies  that  extension  of  the  temporaiy 
placement  of  BZP.  TFMPP  and'2C-T-7 
in  Schedule  I  of  the  CSA  will  have  no 
significant  impact  upon  entities  whose  , 
interests  must  be  considered  under  .the 
Regulatory-  Flexibility  Act,  5  U.S.C.  601 
et  seq.  This  action  involves  the 
extension  of  temporary  control  of 
substances  with  no  currently  accepted " 
"medical  use  in  the  United  States. 

The  six-month  extension  of  BZP. 
TFMPP.  and  2C-T-7  in  Schedule'l  of  the 
CSA  is  not  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  (E.O.)  12866  of  September  30, 
1993.  Drug  scheduling  matters  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  provisions  of  E.O. 
12866.  section  3(d)(1).  This  acUon 
responds  to  an  emergency  situation 
posing  an  imminent  hazard  to  the 
public  safety  and  is'essential  to  the 
criminal  law  enforcement  function  of 
the  United  States. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and   ■ 
criteria  in  Executive  Order  13132.  and  it 
has  been  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Dated:  September  2.  2003. 
Karen  P.  Tandy, 
Administrator. 

(FRDoc.  03-22964  Filed  9-9-03;  8:45  am] 
BILLING  CODE  4410-09-P 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  PART  1310 
[Docicet  No.  DEA-203F1 
RIN1117-AAS2 

Establishment  of  a  Threshold  for 
Gamma-Butyrolactone 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 

ACTION:  Final  rule. 

summary:  Qn  October  24,  2001,  DEA 
published  a  Notice  of  Proposed 
Rulemaking  titled  "Establishment  of  a 
Threshold  for  Gamma-But>Tolactone" 
(66  FR  53746)  that  proposed  a  zero 
kilogram  threshold  and  the  exemption 
of  transactions  of  16,000  kilograms  (net 
weight)  or  more  in  a  single  container. 
This  final  rule  establishes  a  zero 
kilogram  threshold  for  domesfc,  export, 
and  import  transactions  of  gamma- 
butyrolactone  (GBL)  and  excludes  from 
the  definition  of  a  "regulated 
transaction"  all  transactions  of  4,000 
kilograms  (net  weight)  or  more  in  a 
single  container.  The  DEA  is  reducing 
the  weight  required  for  exclusion  from 
what  was  proposed  in  response  to  a 
comment  that  showed  that  transactions 
of  4,000  kilograms  or  more  in  a  single 
container  are  not  likely  to  be  diverted. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  October  10,  2003> 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Action  Being  Taken  in  This  Rulemaking 

This  rulemaking  amends  Title  21  of 
the  Code  of  Federal  Regulations  (CFR) 
1310.04(g)(1)  by  adding  a  new 
paragraph  to  establish  that  GBL  is  not 
assigned  a  threshold.  In  addition,  21 
CFR  1310.08  is  being  amended  by 
adding  a  new  paragraph  to  identify  as 
an  "excluded  transaction,"  transactions 
in  GBL  of  4,000  kilograms  (net  weight) 
or  more  in  a  single  container.  This 
rulemaking  applies  to  import,  export, 
and  domestic  (including  retail) 
transactions.  All  transactions  in  GBL, 
unless  defined  in  21  CFR  1310.08,  are 
regulated  transactions.  Persbns  who 
handle  GBL  must  be  registered  with 
DEA,  even  if  their  distributions  are 
excluded  from  the  definition  of  a 
"regulated  transaction."  Regulated 
persons  include  manufacturers  who 


distribute,  disti  ibutors,  importers,  and 
exporters  of  GI  L. 

Illicit  Use  of  G.iL 

•  Law  enforce!  nent  authorities  have 
identified  GBL  in  gamma- 
hydroxybutyri( :  acid  (GHB)  clandestine 
laboratories  an  1  documented  its  use  as 
a  GHB  precursi  )r.  GBL  is  a  necessary 
chemical  preci  rsor  in  the  clandestine, 
synthesis  of  GI  B  because,  to  date,  no 
other  chemical  has  been  substituted  for 
GBL  in  this  pr(  cess.  Congress 
recognized  thii  and  controlled  GBL  as  a 
List  I  chemical  upon  enactment  of  Pub. 
L.  106-172  on  ='ebruary  18,  2000. 

GBL  is  a  uni  \ue  chemical  precursor. 
It  can  be  convc  rted  to  GHB  by  a  simple 
chemical  react  on  or  it  can  be  ingested 
directly,  witha  ut  running  a  chemical 
reaction.  That  s,  the  body  efficiently 
converts  GBL  1 3  GHB  when  ingested. 
Because  GBL  i ;  converted  to  GHB  by  the 
body's  own  ad  ion,  GBL  is  routinely 
substituted  for  GHB  to  obtain  the  same 
ty]  3  of  intoxic  ition.  Congrsss 
recognized  thii  i  and  adopted  in  Pub.  L. 
106-172  a  new  subparagraph  to  21 
U.S.C.  802(32)  the  section  of  the 
Controlled  Sulstances  Act  (CSA)  that 
defines  a  "con  rolled  substance 
analogue."  Th  s  subparagrapli  maintains 
that  the  placei  lent  of  GBL,  or  any  other 
listed  chemical  does  not 
ing  that  the  chemical  is 


chemical,  as  a 
preclude  a  fin 
a  controlled  si  bstance  analogue.  DEA 


recognizes  thii 


GBL  is  being  u  sed  as  a  direct  substitute 


for  a  Schedule 
Although  GBL 
when  used  bv 


I  controlled  substance, 
is  a  chemical  commodity 
legitimate  industrv. 


diversion  of  G  3L  can  be  tantamount  to 
diversion  of  a  Schedule  I  controlled 
substance  wh<  n  it  is  intended  for 
human  consul  iption. 


Steps  Leading 

GBL  was  pi 
I  chemical  e 
bv  enactment 
"Hillory  J. 
Date-Rape 
1999" (65  FR 
That  law,  h 
threshold.  Co: 
transactions  i 
transactions 
1300.02(b)(28 
final  rule. 

The  final 
Gamma 
Controlled 
802(34))"  wa^ 
Register  on 
21645).  It 
(List  I  chem 
GBL  as  a  List 
purposes 
taking  this  ac 


DEA 


concern  of  Congress  that 


to  This  Rulemaking     ■ 

ced  in  the  CSA  as  a  List 
ffictive  February  18,  2000, 
3fPub.  L.  106^172,  the 
Fai  ias  and  Samantha  Reid 
Dn  g  Prohibition  Act  of 

51645,  April' 24,  2000). 
o\4ever,  did  not  establish  a 
sequently,  all 
GBL  are  regulated 
a^  described  in  21  CFR 
until  publication  of  this 


riile  titled,  "Placement  of 
Butyr  ilactone  in  List  I  of  the 
5  Act  (21  U.S.C. 
published  in  the  Federal 
24, 2000  (65  FR 
amended  21  CFR  1310.02(a) 
s)  to  reflect  the  status  of 
chemical.  For  regulatory 
had  no  discretion  in 
ion.  Therefore,  21  CFR 


A  Dril 


ici 


1310.02(a)  was  amended  as  a  final  rule. 
Since  it  was  published  as  a  final  rule, 
a  threshold  was  not  established  because 
the  process  of  notice  and  comment 
would  have  been  circumvented. 

A  Notice  of  Request  for  Information 
was  published  in  the  Federal  Register 
on  October  23, 1998,  at  63  FR  56941. 
The  Notice  was  published  in 
anticipation  of  GBL  becoming  a  listed 
chemical.  In  response  to  that  Notice, 
DEA  received  information  on  how  GBL 
is  distributed.  In  a  Notice  of  Proposed 
Rulemaking,  published  in  the  Federal 
Register  on  October  24,  2001  (66  FR 
53746),  a  zero  tlireshold  was  proposed 
along  with  a  means  to  exclude  large 
scale  industrial-type  transactions  from 
the  definition  of  a  "regulated 
transaction."  DEA  learned  of  these 
large-scale  transactions  by  comment  in 
response  to  the  Notice  of  Request  for 
Information. 

*  Thresholds  and  How  They  Arc  Used 

Transactions  involving  listed 
chemicals  that  are  not  exempt  by  statute' 
may  be  removed  from  the  definition  of 
"regulated  transaction"  (21  U.S.C. 
802(39))  if  regulation  of  such 
transactions  is  determined  to  be 
unnecessary  for  purposes  of  law  - 
enforcement.  One  option  for  doing  so 
includes  the  establishment  of  a  quantity 
threshold  under  21  U.S.C.  802(39)(A). 

DEA  determined  that  it  is  necessary 
for  purposes  of  law  enforcement  that  no 
threshold  be  established  for  GBL.  In  the 
■Notice  of  Proposed  Rulemaking  (NPRM) 
published  at  66  FR  53746,  DEA  gave 
reasons  why  no  threshold  should  be 
established.  These  included  the  small 
weights  of  GBL  diverted  for  production 
of  GHB  and  the  fact  that  GBL  is 
substituted  directly,  without  chemical 
conversion,  for  GHB.  No  comments 
were  received  objecting  to  a  zero 
threshold.  Therefore,  21  CFR 
1310.04(g)(1)  is  being  modified  to  add  a 
new  paragraph  to  include  GBL,  thus 
finalizing  that  no  threshold  is 
established.  This  means  that  all 
transactions  in  GBL,  except  those 
defined  at  21  CFR  1310.08(k),  are 
regulated  transactions.  If  the  transaction 
is  considered  a  regulated  transaction, 
recordkeeping  and  reporting 
requirements  as  specified  in  21  CFR  Part 
1310  apply. 

Exclusions  and  How  They  Are  Used 

DEA  is  authorized  to  remove  certain 
categories  of  transactions  from  the 
definition  of  a  "regulated  transaction." 
Under  21  U.S.C.  802(39)(A)(iii)  the 
agency  may,  by  regulation,  exempt  "any 
category  of  transaction  or  any  category 
of  transaction  for  a  specific  listed 
chemical  or  chemicals  specified  by 
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regulation  of  the  Attorney  General  as 
excluded  from  this  definition  as 
unnecessary  for  enforcement  of  this 
subchapter  or  subchapter  II  of  this 
chapter."  DEA  is  amending  21  CFR' 
1310.08  to  exclude  from  the  definition 
of  a  "regulated  transaction," 
transactions  involving  4,000  kilograms 
(net  M^eight)  or  more  in  a  single 
container.  This  amendment  is  in     " 
response  to  a  comment  to  the  NPRM 
and  is  different  than  wrhat  the  DEA 
originally  proposed.  Adopting  the 
suggestion  in  the  conunent  is  expected 
to  give  more  comprehensive  regulatory 
relief  to  industry  without  significemtly 
increasing  the  risk  of  diversion. 

DEA  would  like  to  emphasize  that  the 
exclusion  applies  only  to  transactions  of 
one  or  more  single  containers  holding 
4,000  kilograms  (net  weight)  or  more  of 
GBL.  That  is,  in  multi-container 
shipments,  it  is  a  regulated  transaction 
if  any  container  has  less  than  4,000 
kilograms  or  if  the  4,000  kilograms  is 
reached  only  by  combining  the  weight 
of  GBL  in  each  container. 

II.  Comments 

DEA  received  one  comment  in 
response  to  the  Notice  of  Proposed 
Rulemaking  "Establishment  of  a 
Threshold  for  Gamma-Butyrolactone" 
published  at  66  FR  53746.  The  comment 
generally  supported  the  proposal  and 
offered  comments  on  specific  issues. 

The  comment  informed  DEA  that 
some  tank  truck  shipments  of  bulk 
chemicals  are  made  by  single  segmented 
compartments.  The  minimum  weight  of 
GBL  distributed  by  these  bulk 
shipments  is  9,000  pounds  or  4,086 
kilograms.  Therefore,  under  the 
proposed  exclusion  of  bulk  distributions 
of  16,000  kilograms  (net  weight),  these 
4,086  kilogram  shipments  would  be 
regulated.  DEA  was  not  aware  of  the 
lower  minimum  bulk  shipment  at  the 
time  the  exclusion  was  proposed.  DEA 
determined  that  this  lower  net  weight 
for  bulk  shipments  would  not  pose  a 
greater  risk  of  diversion  and,  therefore, 
based  on  the  comment  received,  is 
providing  an  exclusion  for  domestic, 
import,  and  ^xport  distributions  of 
gamma-butyrolactone  Weighing  4,000 
kilograms  (net  weight)  or  more  in  a 
single  container.  This  action  will 
eliminate  all  industrial  distributions 
identified  by  DEA  that  are  not  at 
significant  risk  of  diversion. 

The  commenter  requested 
clarification  as  to  whether  a  DEA  Form 
486  will  continue  to  be  required  for  bulk 
export  shipments.  A  DEA  Form  486  is 
necessary  only  for  exports  involving 
regulated  transactions.  If  the  transaction 
is  excluded  from  the  definition  of  a 
"regulated  transaction"  pursuant  to  21 


CFR  1310.08,  a  DEA  Form  486  is  not 
necessary.  If  the  export  does  not  meet 
the  conditions  in  21  CFR  1310.08,  a 
DEA  Form  486  is  necessar>'. 

The  commented  requested 
clarification  of  the  definition  of  "non- 
regulated  transaction."  A  non-regulated 
transaction  is  specified  in  21  CFR 
1310.08  as  an  "excluded  transaction" 
pursuant  to  21  U.S.C.  802(39)(A)(iii).  An 
excluded  transaction  is  not  subject  to 
the  recordkeeping  or  reporting 
requirements  of  21  U.S.C.  830(a)  and  (b) 
except  that  21  U.S.C.  830(b)(1)(C) 
applies  to  all  regulated  persons.  That  is, 
all  regulated  persons  are  required  to 
report  any  unusual  or  excessive  loss  or 
disappearance  of  a  listed  chemical. 

The  definition  of  a  "regulated  person" 
is  given  at  21  U.S.C.  802(38)  to  include 
anyone  who  manufactines,  distributes, 
imports,  or  exports  a  listed  chemical,  or 
acts  as  a  broker  or  trader  for  an 
international  transaction  involving  a 
listed  chemical.  Except  for  persons 
acting  as  brokers  or  traders  for  an 
international  transaction,  regulated 
persons  handling  any  List  1  chemical  are 
required  to  register  pursuant  to  21 
U.S.C.  822.  This  registration 
requirement  also  applies  to  those 
regulated  persons  who  are  involved  in 
only^ "excluded  transactions."  In  the 
case  of  this  final  rule,  persons  who  only 
distribute  4,000  kilograms  (net  weight) 
or  more  of  GBL  in  a  single  container  are 
not  subject  to  recordkeeping  and 
reporting  requirements  but  are  required 
to  register.  A  regulated  person  does  not 
include  someone  who  receives  a  listed 
chemical  and  consiunes  it  by  making  a 
chemical  mixture,  as  defined  at  21 
U.S.C.  802(40),  or  changes  the  listed 
chemical  into  a  non-listed  chemical  by 
means  of  a  chemical  reaction. 

Regulatory  Flexibility  and  Small 
Business  Concerns 

This  final  rule  will  not  have  a 
significant  economic  impact  on  small 
business.  Pub.  L.  106-172  amended  the 
CSA  to  make  GBL  a  List  I  chemical 
effective  Feb'niary  18,  2000.  Regulatory 
impact  due  to  registration  requirements 
,  was  addressed  in  the  final  rule 
'^Placement  of  gamma-butyrolactone  in 
List  I  of  the  Controlled  Substances  Act 
(21  U.S.C.  802(34))"  (65  FR  21645).  In     ' 
that  final  rule,  DEA  concluded  that 
making  GBL  a  List  I  chemical  would  not 
have  a  significant  ecenomic^pact. 
That  conclusion  was  base3on  an 
estimated  number  ef  new  registrants 
and  that  all  distributions  in  GBL  are 
regulated.  This  final  rule  does  not  add 
new  regulatory  controls.  In  fact,  it 
eliminates  some  large-scale  industrial 
transactions  from  the  definition  of 
"regulated  transaction,"  thus,  granting 


additional  relief  to  industry.  DEA 
identified  4.000  kilograms  as  the 
minimum  amount  available  by  tank- 
truck.  DEA  determined  that  clandestine 
operations  will  have  difficulty  handling 
tank-truck  shipments  but  will  be  able  to 
divert  self-contained  shipments  of  GBL 
i.e.,  containers  of  55-gallons  or  less.        / 
Therefore,  DEA  is  exempting  tank-truck 
sized  shipments  (4.000  kilograms  or 
more,  net  weight)  from  the  requirements 
of  this  regulation. 

New  21  CFR  1310.04(g)(l)(v)  and 
1310.08(k)  are  being  added  in  this  final    . 
rule.  The  designations  of  these  new 
paragraphs  are  different  than  what  was 
originally  proposed  because  the  CFR  has 
been  modified  since  the  proposal  was  . 
published. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Administrator  has  reviewed  this       '     " 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordancfe  with  Executive 
Order  12866,  Section  1(b),  Principles  of 
Regulation.  DEA  has  determined  that 
this  rule  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866, 
Section  3(f).  Regulatory  Planning  and 
Review,  and  accordingly  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
■  modify  any  provision  of  state  lavv;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small    * 
Business  Regulator)'  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  cost  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  List  U 
chemicals.  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  out  above.  21  CFR 
part  1310  is  amended  to  read  as  follows: 

PART  1310— RECORDS  AND 
REPORTS  OF  LISTED  CHEMICALS 
AND  CERTAIN  MACHINES 

■  1 .  The  authority  citation  for  part  1 3 1 0 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  830,  871(b). 

■  2.  Section  1310.04  is  amended  by 
adding  a  new  paragraph  (g)(l)(v),  to  read 
as  follows: 

§  1 31 0.04    Maintenance  of  records. 


(g)*   *   * 
(D*  *  * 

(v)  gamma-Butyrolactone  (Other 
names  include:  GEL;  Dihydro-2(3H)- 
furanone;  1,2-Butanolide;  1.4- 
Butanolide;  4-Hydroxybutanoic  acid 
lactone;  gamma-hydroxybutyric  acid 
lactone) 


■  3.  Section  1310.08  is  amended  by 
adding  a  new  paragraph  (k)  to  read  as 
follows: 

§  1 31 0.08    Excluded  transactions. 


(k)  Domestic,  import,  and.export 
distributions  of  gamma-butyrolactone 
weighing  4.000  kilograms  (net  weight) 
or  more  in  a  single  container. 

Dated:  September  2,  2003. 
Karen  P.  Tandy, 

Administrator. 

tFR  Doc.  03-22963  Filed  9-9-03;  8:45  am] 
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30  CFR  Part  946 
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amendment 
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of  Surface  Mining 

d  Enforcement  (OSM), 


ire  approving  a  proposed 
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Control  and  R<  clamation  Act  of  1977 
(SMCRA  or  thi  i  Act).  The  program 
amendment  in  ureases  the  permit  and 
anniversary  fei  !S  for  Coal  Surface  Mining 
and  Reclamati  m  permits  issued  by  the 
Virginia  Depai  tment  of  Mines.  Minerals 
and  Energy  (D  *4ME). 
EFFECTIVE  DAT^:  September  10,  20Q3. 
FOR  FURTHER  ll*F0RIWAT10N  CONTACT:  Mr. 
Robert  A.  Peni  i.  Director,  Big  Stone  Gap 
Field  Office:  1  Dlephone:  (540)  523- 
4303.  Internet  rpenn@osmre.gov. 
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II.  Submission  of  the  Amendment 

By  letter  dated  May  16.  2003 
(Administrative  Record  Number  VA- 
1029),  the  DMME  submitted  an 
amendment  to  the  Virginia  program.  In 
its  letter,  the  DMME  stated  that  the  2003 
Virginia  Geneiral  Assembly  enacted 
legislation  (House  Bill  2465/  Senate  Bill 
1173  approved  March  18,  2003)  to 
increase  the  permit  and  anniversary  fees 
for  Coal  Surface  Mining  and 
Reclamation  p^mits  issued  by  DMME. 

The  proposed  amendment  revises  the 
Code  of  Virginia  at  section  45. 1-235. E 
and  the  Virginia  Coal  Surface  Mining 
and  Reclamation  Regulations  at 
4VAC25-130-777.17  concerning  permit 
fees.  Specifically,  Virginia  is  increasing 
the  permit  application  fee  for  a  surface 
coal  mining  and  reclamation  permit 
from  $12.00  to  $26.00  per  acre  or  any 
fraction  thereof  for  the  total  acreage 
permitted.  In  addition,  the  anniversary 
fee  is  being  increased  from  $6.00  to 
S13.00  per  acre  or  any  fraction  thereof 
for  areas  disturbed  under  the  permit. 
This  foe  is  paid  each  year  on  the 
anniversary  of  the  permits  issuance, 
and  represents  an  ongoing  permitting 
cost. 

We  announced  receipt  of  the 
proposed  amendment  in  the  July  7. 
2003.  Federal  Register  (68  FR  40227).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment  (Administrative  Record 
Number  VA-1031).  We  did  not  hold  a 
public  hearing  or  meeting  because  no 
one  requested  one.  The  public  comment 
period  ended  on  August  6.  2003.  We 
received  comments  from  four  Federal 
agencies. 

UI.  OSMs  Findings 

We  are  approving  the  amendment. 
Our  findings  concerning  the  amendment 
under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.15  and  732.17 
are  presented  below. 

The  Federal  regulations  at  30  CFR 
777.17,  concerning  permit  fees,  provide 
that  an  application  for  a  surface  coal 
mining  and  reclamation  permit  shall  be 
accompanied  by  a  fee  determined  by  the 
regulatory  authority.  The  Federal 
regulations  also  provide  that  the  fee  may 
be  less  than,  but  shall  not  exceed,  the 
actual  or  anticipated  cost  of  reviewing, 
administering,  and  enforcing  the  permit. 
The  fee  increases  proposed  by  Virginia 
are  the  first  such  increases  since  the 
State  received  permanent  program 
approval  in  1981.  We  find  that  the 
permit  fees  proposed  by  Virginia  are 
reasonable  and  consistent  with  the 
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discretionary  authority  provided  by  the 
Federal  regulations  at  30  CFR  777. \7. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

NIo"public  comments  were  received  in 
response  to  our  requests  for  comments 
from  the  public  on  the  proposed 
amendments. 

_Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  on  May,  29, 
2003.  we  requested  comments  on  the 
amendments  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Virginia  program 
(Administrati  e  Record  Number  VA- 
1030).  On  June  4,  2003,  the  U.S. 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service  (NRCS) 
responded  (Administrative  Record 
Number  VA-1032)  and  stated  that  it 
concurs  with  the  changes  concerning 
permit  and  fee  rates.  These  changes, 
NRCS  stated,  will  better  reflect  actual 
AML  costs  and  changes  passed  by  the 
2003  Virginia  General  Assembly.  NRCS 
stated  that  the  amendment  proposed  by 
Virginia  should  conform  to  presently 
practiced  regulations  and  costs  to  better 
suit  their  intended  use.  NRCS 
recommended  that  the  amendment  be 
accepted  by  OSM.  As  noted  in  oiu 
findings  above,  we  are  approving  the 
amendment. 

On  June  6.  2003,  the  U.S.  Department 
of  Labor,  Mine  Safety  and  Health 
Administration  (MSHA)  responded  and 
stated  that  the  amendment  appears 
adequate  to  serve  the  intended  purpose 
and  does  not  conflict  with  MSHA 
regulation  or  policy  (Administrative 
Record  Number  VA-1033). 

On  July  21,  2003,  the  U.S.  Department 
of  the  Interior,  Bureau  of  Land 
Management.  Solid  Minerals  Group 
responded  and  stated  that  it  had  no 
comments  regarding  the  revision 
(Administrative  Record  Number  VA- 
1035). 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h){ll)(ii),  we 
are  required  to  get  a  written  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  None  of  the 
revisions  that  Virginia  proposed  to  make 
in  this  amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  we 
did  not  ask  EPA  to  concur  on  the 
amendment.  Under  30  CFR 


732.17{h)(ll)(i).  we  requested 
comments  on  the  amendment  from  EPA 
(Administrative  Record  Number  WV- 
1030). 

The  EPA  responded  by  letter  dated 
July  17,  2003  (Administrative  Record 
Number  VA-1034),  and  stated  that  there 
are  no  apparent  inconsistencies  with  the 
Clean  Water  Act  or  other  statutes  or 
regulations  under  EPA's  jurisdiction. 
EPA  offered  no  further  comments. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  eunendment  sent  to  us  by 
Virginia  on  May  16,  2003. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  946,  which  codify  decisions 
concerning  the  Virginia  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's" 
program  demonstrate  that  the  State  has 
the  capability  of  carr>'ing  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  upon  the  analysis  performed 
under  various  laws  and  executive  orders 
for  the  counterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  reView  by 
the  Office  of  Management  and.  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has  * 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the  j 
actual  language  of  State  regulatory- 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory, 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 


and  whether  the  other  requirempnts'  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have. Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adv^-se 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and     • 
regulations  "consistent  with" 
regulations  issued  bv  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  131 75— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
'13175.  we  have  evaluated  the  potential 
effects  of  this  rul^on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  jelationship 
between  the  Federal  Government  and    . 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
This  final  rule  applies  only  to  the 
Virginia  program  and  therefore  does  not 
affect  tribal  programs. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)'H'kely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not* 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory- 
program  provisions  do  not  constitute 
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major  Federal  actions  within  the 
meaning  of  section  102(2){C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  ' 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

-The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
•substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 


upon  the  dataland  assumptions  for  the 
counterpart  Fideral  regulations. 

Small  Businei  s  Regulatory  Enforcement 
Fairness  Act 


caase ; 


lot  a  major  rule  under  5 
the  Small  Business 
orcement  Fairness  Act. 
oes  not  have  an  annual 
economy  of  $100  million; 
a  major  increase  in 
for  consumers, 
industries.  Federal,  State,  or 
government  agencies,  or 

ions;  and  (c)  does  not 
adverse  effects  on 
ployment,  investment, 
nnovation,  or  the  ability 
mterprises  to  compete 
leased  enterprises.  This 
is  based  upon  the 
perfc  rmed  under  various  laws 
orders  for  the  counterpart 


(1 
ifica  it 


<mr 


This  rule  is 
U.S.C.  804(2), 
Regulatory 
This  rule:  (a) 
effect  on  the 
(b)  will  not 
costs  or  prices 
individual 
local 

geographic  rej 
have  signi 
competition, 
productivity, 
ofU.S.-based 
with  foreign- 
determinatior 
analysis 
and  executive 
Federal  reguh  tions. 

Unfunded  Ma  ndates 

This  rule 
unfunded  ma^idate 
tribal 
of  $100  mill 


not  impose  ah 

on  State,  local,  or 
govemiAents  or  the  private  sector 
or  more  in  any  given 


hen 


Original  amendment  submission  c  ate 


May  16,  2003 


[PR  Doc.  03-23077  Filed  9-9-03;  6:45  am] 

BILUNG  COOE  4310-05-f> 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  219 
RIN  0596-AC02 

National  Forest  System  Land  and 
Resource  Management  Planning; 
Extension  of  Compliance  Deadline  for 
Site-Specific  Projects 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Interim  final  rule;  request  for 
pomment. 

SUMMARY:  The  Department  is  issuing  an 
interim  final  rule  to  extend  the 
transition  period  for  site-specific  project 
decisions  in  the  Forest  Service  land  and 
resource  management  planning 
regulations  adopted  November  9,  2000. 
Early  in  2001,  the  Department 
determined  that  the  November  2000 
plaiming  regulations  needed  to  be 


revised,  and 
was  publishei  1 
FR  72770) 
CFR  219.35(b 
(67  FR  35431 
transition  pei^ 
management 
revisions 
new  plannin 
final  rule  at 
the  same 
period  for  siti ; 
Comments  ar  ? 
DATES:  Effect  ve 
rule  is  effectiv 

Comment 
received  in 
2003. 


year.  This  determination  is  based  upon 
the  analysis  performed  imder  various 
laws  and  executive  orders  for  the 
counterpart  Federal  regulations. 

List  of  Sttblects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  11,  2003. 
Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

m  For  the  reasons  set  out  in  the  preamble, 
30  CFR  Part  946  is  amended  as  set  forth 
below: 

PART94&-VIRGINIA 

■  1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  946.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  946.1 5    Approval  of  Virginia  regulatory 
program  amendments. 


Date  of  final 
publication 


Citation/description 


Septemtjer 
.    10,2003. 


VA  Code  §45.1-235.E. 


4  VAC  25-130-777.17. 


proposed  planning  rule 
on  December  6,  2002,  (67 
interim  final  rule  at  36 
published  May  20.  2002, 

,  already  has  extended  the 

od  for  land  and  resource 

jlan  amendments  and 
the  date  of  adoption  of 

regulations.  This  interim 
CFR  219.35(d)  provides 
of  the  transition 

-specific  projects, 
requested. 
Date:  This  interim  final 

e  September  10,  2003. 

)ate:  Comments  must  be 
M  riting  by  November  10, 


unt  1 


3S 


extc  nsion 


ADDRESSES:  J  end  written  comments  to: 
USDA  FS  Co  itent  Analysis  Team,  Attn: 
USDA  FS  Co  npliance  Deadline,  P.O. 
Box  7669,  M:  ssoula,  MT  59807;  by 
electronic  m;  il  to 

compliancec  3adline@fs.fed. us;  or  by 
facsimile  to  I  ixtension  of  Compliance 
Deadline  at  ( 106)  329-3021.  The  agency 
cannot  confii  m  receipt  of  comments.  If 
you  intend  tq  submit  comments  in 


batched  e-mails  from  the  same  server, 
please  be  aware  that  electronic  security 
safeguards  on  Forest  Service  and  the 
Department  of  Agricultiu-e  computer 
systems  intended  to  prevent  commercial 
spamming  may  limit  batched  e-mail 
access.  The  Forest  Service  is  interested 
in  receiving  all  comments  on  this 
interim  final  rule,  however,  so  please 
call  (801)  517-1020  to  facilitate  transfer 
of  comments  in  batched  e-mail 
messages.  Please  note  that  all 
comments,  including  names  and 
addresses  when  provided,  will  be 
placed  in  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  office  of  the  Content 
Analysis  Team,  200  East  Broadway, 
Room  301,  Missoula,  MT.  Individuals 
wishing  to  inspect  the  comments  should 
call  Shari  Kappel  at  (406)  329-3022  to 
facilitate  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Barone,  Planning  Specialist, 
Ecosystem  Management  Coordination 
Staff,  Forest  Service  at  (202)  205-1019. 

SUPPLEMENTARY  INFORMATION: 
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Background 

On  November  9,  2000,  the  Secretary 
of  Agriculture  adopted  a  final  rule 
substantially  revising  the  National 
Forest  System  land  and  resource 
management  planning  regulations  at  36 
CFR  part  219  (65  FR  67514),  which  had 
beerf  previously  adopted  in  1982  (47  FR 
43026.  September  30,  1982).  These 
regulations,  which  implement  the 
National  Forest  Management  Act,  apply 
to  the  development,  revision,  and 
amendment  of  land  and  resource 
management  plans.  The  November  2000 
planning  rule  also  applies  to  site- 
specific  project  decisions.  Section 
219.35(d)  of  the  2000  planning  rule 
requires  all  site-specific  project 
decisions  made  by  the  responsible 
official  as  of  November  9,  2003,  to 
conform  with  the  provisions  of  the  2000 
planning  rule  at  36  CFR  part  219. 

Section  219.35  of  the  2000  planning 
rule  also  provided  for  a  transition  from 
the  1982  planning  rule  to  the  2000 
planning  rule. 

.    Subsequent  to  the  adoption  of  the 
2000  planning  rule,  the  Department 
determined  in  early  2001  that  there 
were  serious  concerns  regarding  the 
agency's  ability  to  implement  the  2000 
planning  rule,  such  as  the  number  of 
very  detailed  analj^ical  requirements; 
the  lack  of  clarity  regarding  many  of  the 
requirements;  the  lack  of  flexibility;  and 
the  lack  of  recognition  of  the  limits  of 
agency  budgets  and  personnel. 
Therefore,  on  May  20,  2002,  the 
Department  issued  an  interim  final  rule 
at  §  219.35(b)  to  delay  mandatory 
compliance  with  the  2000  planning  rule 
for  land  and  resource  management  plan 
amendments  and  revisions  until  a  new 
final  planning  rule  is  adopted  (67  FR 
35431);  this  delay  would  allow  the 
agency  time  to  propose  and  adopt 
revisions  to  the  2000  planning  rule. 

In  the  May  20,  2002,  Federal  Register 
notice,  the  Department  also  noted  that 
concerns  had  been  raised  by  field 
personnel  that  the  reasons  necessitating 
an  extended  transition  to  the  November 
2000  rule  for  forest  plan  amendments 
and  revisions  may  apply  equally,  if  not 
more,  to  the  November  9,  2003,  deadline 
for  site-specific  decisions  to  conform 
with  part  219.  At  that  time,  the 
Department  identified  that  it  expected 
to  address  these  concerns  by  removing 
the  requirement  or  extending  the 
original  transition  date  for  site-specific 
projects. 

A  proposed  revision  of  the  2000 
planning  rule  was  published  on 
December  6,  2002,  (67  FR  72770).  One 
change  is  that  this  rule,  unlike  the  2000 
rule,  would  not  apply  to  site-specific 
project  decisions. 


This  interim  final  rule  at  §  219.35(d) 
provides  the  same  extension  of 
compliance  deadline  for  site-specific 
projects  as  did  the  2002  interim  final 
rule  at  §  219.35(b)  for  plan  amendments 
and  revisions;  until  the  Department 
promulgates  the  final  planning 
regulations. 

Need  for  Immediate  Action 

The  provisions  of  the  2000  planning 
rule  are  unclear  regarding  the 
relationship  of  site-specific  project 
decisions  to  the  development  of 
landscape  goals  and  information    ' 
development  requirements  for 
addressing  ecological,  social,  and 
ecomonic  sustainability.  Reyiews  of  the 
2000  planning  rule  have  pointed  out  the 
issues  and  problems  related  to  mixing 
programmatic  and  project-level 
planning  direction.  There  is  a  lack  of 
clarity  about  how  projects  are  to  be 
compliant  with  the  rule.  This 
uncexfainty  and  lack  of  clarity  may  pose 
an  unreasonable  analysis  burden  on 
field  imits  when  planning  for  site- 
specific  project  decisions. 

The  Department  has  proposed 
improvements  and  revisions  to  the  2000 
planning  rule  that  would  remove  the 
applicability  of  part  219  to  site-specific 
project  level  decisions  (67  FR  72770, 
December  6.  2002).  Instead,  the 
requirements  of  the  2002  proposed 
planning  rule  would  apply  at  the 
programmatic  level  o^ly  to  the 
development,  amendment,  and  revision  . 
of  land  and  resource  management  plans 
and  (unlike  the  requirements  of  the 
2000  planning  rule)  would  not  apply  to 
site-specific  projects.  Under  the  2002 
proposed  rule,  a  plan  would  guide  site- 
specific  project  implementation  and 
project  decisions  would  be  required  to 
be  consistent  with  the  plan,  but  a  plan 
would  not  determine  the  selection  or 
implementation  of  site-specific  actions. 

Therefore,  the  Department  has 
determined  that  it  is  necessary  to  extend 
the  transition  period  at  36  CFR 
219.35(d)  by  which  the  2000  planning 
rule  requires  compliance  for  site- 
specific  project  decisions,  currently  set 
at  November  9,  2003,  until  the 
promidgation  of  a  final  planning  rule. 
While  it  has  been  anticipated  that  a  final 
revised  planning  rule  would  be 
promulgated  by  the  end  of  2003,  such  a» 
final  rule  may  not  be  adopted  by 
November  9,  2003. 

Accordingly,  extension  of  the 
transition  period  at  36  CFR  219.35(d) 
until  a  final  planning  rule  is  adopted  is 
nedessary  for  the  following  reasons:  (1) 
To  clarify  planning  requirements  for 
site-specific  project  decisions;  (2)  to 
grant  relief  to  the  units  of  the  National 
Forest  System  from  a  regulatory 


provision  of  the  2000  planning  rule 
soon  to  be  made  obsolete;  and  (3)  in 
case  the  2002  proposed  planning  rule  is 
not  finalized  by  November  9,  2003. 

Exemption  From  Advance  Notice  and 
Comment 

The  Administrative  Procedure  Act 
(APA)  generally  requires  agencies  to 
provide  advance  notice  and  an 
opportunity  to  comment  on  agency 
rulemakings.  However,  the  APA  also 
allows  agencies  to  promulgate  rules 
without  notice  and  comment  when  an 
agency,  for  good  cause,  finds  that  notice 
and  public  comment  are  "impracticable, 
unnecessarv,  or  contrary  to  the  public 
interest"  (5  U.S.C.  553(b)(3)(B)). 
Fmthermore,  the  APA  exempts  certain 
rulemakings  from  its  notice  and 
comment  requirements,  including 
rulemakings  involving  "public  . 
property"  and  "rules  of  agency 
organization,  procedure,  or  practice"  (5 
U.S.C.  553  (a)(2)  and  (b)(3)(A)). 

In.  1971,  Secretary  of  Agriculture 
Hardin  announced  a  voluntary  partial 
waiver  from  the  APA  notice  and 
comment  rulemaking  exemptions  (July 
24,  1971;  36  FR  13804).  Thus,  USDA 
agencies  proposing  rules  generally 
provide  notice  and  an  opportunity  to 
comment  on  proposed  rules.  However, 
the  Hardin  policy  permits  agencies  to 
publish  finjil  rules  without  prior  notice 
and  comment  when  an  agency  finds  for 
good  cause  that  notice  and  comment 
procedures  would  be  impracticable, 
unnecessary,  or  contrary  to  the  pubfic 
interest.  The  courts  have  recognized  this 
good  cause  exemption  of  the  Hardin 
policy  and  have  indicated  that,  since  the 
publication  requirement  was  adopted 
volimtarily,  the  Secretary  should  be 
afforded  "more  latitude"  in  making  a 
good  cause  determination  (see  AJcamz 
V.  Block,  746  F.2d  593,  612  (9th  Cir. 
1984)). 

-  To  the  extent  that  5  U.S.C.  section  553 
applies  to  this  interim  final  rule,  good 
cause  exists  to  exempt  this  rulemaking 
from  advance  notice  and  comment  (5 
U.S.C.  553  (b){B)  and  553  (d)(3)).  The 
Department  has  determined  that 
delaying  an  extension  of  the  compliance 
date  in  §  219.35(d)  to  obtain  public 
comment  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest. 
Earlier  in  this  preamble,  the  Department 
has  made  clear  that  an  extension  of  (he 
compliance  date  is  necessary.  Given  the 
length  of  time  (usually  up  to  6  months) 
it  takes  field  units  to  plan  for  site- 
specific  project  decisions,  it  is 
impracticable  to  provide  for  prior  public 
comment  on  this  extension.  The 
agency's  publication  of  a  proposed  rule 
in  2002  to  revise  the  November  2000 
planning  rule,  and  the  fact  thatthis 
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proposed  rule  would  not  apply  to  site- 
specific  project  decisions,  is  an 
important  consideration  in  adopting  this 
interim  final  rule.  The  prior 
identification  of  this  subject  in  the  May 
2002  Federal  Register  notice,  and  the 
Department's  expressed  intent  to 
address  it,  is  also  an  imf)ortant  factor. 
The  public  interest  is  best  served  by 
extending  the  compliance  date  and 
avoiding  the  unnecessary  expenditure  of 
agency  time  and  effort  to  comply  with 
a  regulatory  provision  soon  to  be  made 
obsolete.  The  interim  final  rule  is 
effective  immediately  upon  publication, 
although  the  Department  will  accept 
comment  on  the  modification  of 
§  219.35(d).  , 

Conclusion 

For  the  reasons  identified  in  this 
preamble,  the  Department  finds  good 
cause  to  adopt,  without  prior  notice  and 
comment,  this  interim  final  rule  that 
amends  §  219.35(d)  to  extend  the 
transition  date  by  which  site-specific 
project  decisions  must  comply  with  the 
November  2000  Forest  Service  land  and 
resource  management  planning 
regulations,  from  the  current  deadline  of 
November  9,  2003.  lintil  the  Department 
promulgates  a  revised  final  planning 
rule.  This  interim  final  rule  does  not 
change  any  other  provisions  of  the  2000 
planning  rule. 

Regulatory  Certifications 

Regujatory  Impact 

This  interim  final  rule  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12866  on  regulatory 
planning  and  review.  It  has  been 
determined  that  this  is  not  a  significant 
i^e.  This  interim  final  rule  will  not 
have  an  annual  effect  of  $100  million  or 
more  on  the  economy,  nor  will  it 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State  or  local 
governments.  This  interim  final  rule 
will  not  interfere  with  an  action  taken 
or  plcumed  by  another  agency,  nor  will 
it  raise  new  legal  or  policy  issues. 
Finally,  this  action  will  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of 
beneficiaries  of  such  programs. 
Accordingly,  this  interim  final  rule  is 
not  subject  to  Office  of  Management  and 
Budget  review  imder  Executive  Order 
128^ 

Moreover,  this  interim  final  rule  has 
been  considered  in  light  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  It  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 


large  entities; 


number  of  sm  ill  entities  as  defined  by 
the  act  becaus  e  the  interim  final  rule 
will  not  impo  ie  record-keeping 
requirements  an  them;  it  will  not  affect 
their  competi  ive  position  in  relation  to 


and  it  will  not  affect  their 


cash  flow,  liqi  lidity,  or  ability  to  remain 
in  the  market,  Therefore,  a  regulatory 
flexibility  ana  lysis  is  not  required  for 
this  interim  fi  nal  rule. 

EnvironmenU  1  Impact 


5ion  5 


ile, 
hi  ve : 
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procedural 
the  Departme  nt 
interim  final 
category  of 
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final  rule  at  §  219.35(d) 
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site-specific  project 
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Service  Handbook 
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n  in  an  environmental 
environmental  impact 
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Energy  Effea  s 

This  interi  n  final  rule  has  been 
reviewed  unier  Executive  Order  13211, 
Actions  Con(  eming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  It  has  been 
determined  t  lat  this  interim  final  rule 
does  not  con  Jtitute  a  significant  energy 
action  as  def  ned  in  the  Executive  order. 
Procedural  ii  i  nature,  this  interim  final 
rule  merely  <  xtends  a  compliance  date. 

Controlling  I  aperwork  Burdens  on  the 
Public 


This  interim 
contain  any 
requirement] 
collection  r« 
CFR  part  13 
provisions  o 
Act  of  1995 


final  rule  does  not 

ecordkeeping  or  reporting 

or  other  information 

e  juirements  as  defined  in  5 

0.  Accordingly,  the  review 

the  Paperwork  Reduction 

44  U.S.C.  3501  et  seq.)  and 


implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

Federalism  and  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

The  Department  has  considered  this 
interim  final  rule  under  the 
requirenients  of  Executive  Order  13132 
on  federalism,  and  has  made  an 
assessment  that  the  rule  conforms  with 
the  federalism  principles  set  out  in  this 
Executive  order;  will  not  impose  any 
compliance  costs  on  the  States;  and  will 
not  have  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
Department  has  determined  that  no 
further  assessment  of  federalism 
implications  is  necessary  at  this  time. 

Moreover,  this  interim  final  rule  does 
not  have  tribal  implications  as  defined 
by  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments,  and  therefore  advance 
consultation  with  tribes  was  not 
required. 

No  Takings  Implications 

This  interim  final  rule  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12630,  and  it  has  been 
determined  that  the  rule  will  not  pose 
the  risk  of  a  taking  of  private  property. 

Ci vi7  Justice  Reform 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988 
on  civil  justice  reform.  This  interim 
final  rule  (1)  does  not  preempt  State  and 
local  laws  and  regulations  that  conflict 
with  or  impede  its  full  implementation; 
(2)  has  no  retroactive  effect;  and  (3)  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

Unfunded  Mandates 

Pinsuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the 
Department  has  assessed  the  effects  of 
this  interim  final  rule  on  State,  local  and 
tribal  governments  and  the  private 
sector.  This  interim  final  rule  will  not 
compel  the  expenditure  of  $100  million 
or  more  by  any  State,  local,  or  tribal 
government  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  act  is  not  required. 

List  of  Subjects  in  36  CFR  Part  219 

Administrative  practice  and 
procedure.  Environmental  impact 
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statements,  Indians,  Intergovernmental 
relations.  Forest  and  forest  products. 
National  forests.  Natural  resources. 
Reporting  and  recordkeeping 
requirements,  Science  and  technology. 

■  Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Part  219  of  Title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART219-PLANNING 

Subpart  A— National  Forest  System 
Land  and  Resource  Management 
Planning 

■  1.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  and  Sees.  6  and 
15.  90  Stat.  2949,  2952.  2958  (16  U.S.C.  1604. 
1613). 

■  2.  Revise  paragraph  (d)  of  §  219.35  to 
read  as  follows: 

§219.35    Transition. 

***** 

(d)  The  date  by  which  site-specific 
decisions  made  by  the  responsible 
official  must  be  in  conformance  with  the 
provisions  of  this  subpart  is  extended 
from  November  9,  2003,  until  the 
Department  promulgates  the  final 
planning  regulations  published  as     ' 
proposed  on  December  6,  2002  (67  FR 
72770). 


Dated:  September  3,  2003. 
David  P.  Tenny, 

Deputy  Under  Secretary.  Natural  Resources 
and  Environment. 

[FR  Doc.  03-22977  Filed  9-9-03:  8:45  am] 
BILLING  CODE  3410-11-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0244;  FRL-7322-7] 

Trifloxystrobin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
trifloxystrobin  in  or  on  leaf  petioles 
subgroup  4B;  and  vegetable,  root,  except 
sugar  beet,  subgroup  IB,  except  radish. 
Interregional  Research  Project  Number  4 
{IR-4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  bv  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  10,  2003.  Objections  and 


requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0244.   , 
must  be  received  on  or  before  Noverriber 
10,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  subm'itted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs,' 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaia@epa.gov.  ' 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  are  agricultural 
producer,  food  manufacturer,  and 
pesticide  manufacturer  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0244.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 


Integrity  Branch  (PIRIB),  Rm.  1 19. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.jn.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.. Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Intternet 
under  the  "Federal  Register"  listings  at 
http://w\\'w.epa.gov/fedrgstr/ .  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80  00. html,  a 
beta  site  currenUv  under  development. 
To  access  the  OP'PTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
wwvt,:epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket, 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  5, 
2003  (68  FR  10469^  (FRL-7294-5),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Uw  104-170). 
announcing  the  fifing  of  a  pesticide 
petition  (PP  3E6522)  by  lR-4.  681  U.S. 
Highway  #1  South,  New  Brunswick.  NJ 
08902-3390.  That  notice  included  a 
summary  of  the  petition  prepared  by 
Bayer  CropScience.  the  registrant.  There 
were  no  comments  received  on  this 
petition. 

The  petition  requested  that  40  CFR 
180.555  be  amended  by  establishing  , 
tolerances  for  combined  residues  of  the 
fungicide,  trifloxystrobin, 
(benzeneacetic  acid.  [E,E)-a- 
(methoxyimino)-2-[([[l-(3- 
(trifluoromethyl) 

phenyl]ethylidenelamino]oxyImethylI-, 
methyl  ester)  and  the  free  form  of  its 
acid  metabolite  CGA-321 11 3((£,£)- 
metlioxyimino-[2-(l-(3- 
trifluoromethylphenyl) 
ethylideneaminooxymethyl] 
phenyljacetic  acid),  in  or  on  the 
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following  commodities:  Leaf  petioles 
subgroup  4B  at  2.0  parts  per  million 
(ppm],  and  vegetable,  root,  except  sugar 
beet,  subgroup  IB.  except  radish  at  0.10 
ppm.  The  petition  was  subsequently 
amended  to  propose  the  tolerance  for 
the  leaf  petioles  subgroup  4B  at  3.5 
ppm. 

Section  408{b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  die  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information  "  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  tp  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5754-7). 

rn.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 


determinatioi  i  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tdlerances  for  combined 
residues  of  tr  floxystrobin  and  the  free 
form  of  its  ac  d  metabolite  CGA-321113 
on  leaf  petiol  3s  subgroup  4B  at  3.5  ppm. 
and  vegetable ,  root,  except  sugar  beet, 
subgroup  IB,  except  radish  at  0.10  ppm. 
EPA's  assessi  lent  of  exposures  and  risks 
associated  wi  th  establishing  the 
tolerances  fol  lows.  , 

A.  Toxicolog,  cal  Profile 


EPA  has  e^^luated 
toxicity  data 
completeness 
the  relations 
studies  to  hu  nan 
considered  afai 


til 


the  available 
md  considered  its  validity, 
,  and  reliability  as  well  as 
ip  of  the  results  of  the 
risk.  EPA  has  also 
ilable  information 
e  variability  of  the 
f  major  identifiable 
consumers,  including 

Idren.  The  nature  of  the 
I  aused  by  trifloxystrobin 
in  Unit  III.  A.  of  the  final 
:  cystrobin,  which  was 
the  Federal  Register  of 
(67  FR  35915)  (FRL-7178- 


cii 


concerning 
sensitivities 
subgroups  of 
infants  and 
toxic  effects 
are  discussec 
rule  on  triflo: 
published  in 
May  22,  200 
6). 

B.  Toxicolog.  cal  End  points 

The  dose  a  i  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  st  idy  identified  as 
appropriate  fcr  use  in  risk  assessment  is 
used  to  estin  ate  the  toxicological  level 
of  concern  (IOC).  However,  the  lowest 
dose  at  whic  i  adverse  effects  of  concern 
are  identifiec  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achievet  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  re  lect  uncertainties  inherent 
in  the  extrap  alation  from  laboratory 
animal  data  o  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  humai  i  population  as  well  as 
other  unkno'  vns.  An  UF  of  100  is 
routinely  usdd,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietar' '  risk  assessment  (other 


than  cancer) 


the  Agency  uses  the  UF  to 


calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (ipargin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e-g.,  tisk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summciry  of  ihe  toxicological  endpoints 
for  trifloxystrobin  used  for  human  risk 
assessment  is  shown  in  Table  1  of  this 
unit: 


\ 
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Table  1.— Summary  of  Toxicx)logical  Dose  and  Endpoints  for  Trifloxystrobin  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 


Acute  dietary  fe- 
males 13-49  only. 


Acute  dietary  gen- 
eral population  in- 
cluding infants 
and  children. 


Chronic  dietary  all 
populations. 


Short-Term  Oral  (1- 

30  days). 
Intenmediate-Term 

Oral  (1-6  months) 


Short-Tenm  Dermal 
(1-30  days). 

Intermediate-term 
dermal  (1-6 
months) 


Dose  Used  In  Risk 
Assessment,  UF 


NOAEL  =  250  mg/ 
kg/day  UF  =  100 

Acute  RfD  =  2.5 
mg/kg/day 


•Special  FQPA  SF  and  LOG 
for  Risk  Assessment 


Study  and  Toxicologlcal  Effects 


FQPASF  =  1X 
aPAD  =  aRfD  -  FQPA  SF 
=  2.5  mg/kg/day 


Developmental  toxicity-Rat 
LOAEL  =  500  mg/kg/day,  based  upon  increased 
fetal  skeletal  anomalies 


^^®?«^^ilf  "0  appropriate  toxicologic^!  effects  attributable  to  a  single  exposure  (dose)  observed  in  oral 
toxicity  studies  including  maternal  effects  in  developmental  studies  irVrats  arid  ralibits  There  ore  a 
dose  and  endpoint  were  not  identified  for  this  risk  assessment 


Parental  NOAEL  = 
3.8  mg/kg/day 
UF  =  100 

Chronic  RfD  = 
0.038  mg/kg/day 


Offspring  NOAEL  = 
3.8  mg/kg/day 


Long-term  dermal 
(>6  months). 


Short-term  inhala- 
tion (1-30  days). 

Intermediate-Term 
Inhalation  (1-6 
months) 

Long-Term  Inhala- 
tion (>  6  months) 


Cancer  (oral,  der- 
mal, inhalation). 


Dermal  study 
NOAEL  =  100 
mg/kg/day 


FQPASF  =  IX 
cPAD  =  cRfD  +  FQPA  SF 
=  0.038  mg/kg/day 


LOCforMOE  =  100  (Res- 
idential, includes  the 
FQPA  SF) 


2-generation  reproduction  study-Rat 

LOAEL  =  55.3  mg/kg/day,  based  upon  decreases  in 
body  weight,  body  weight  gains,  reduced  food 
consumption  and  histopathological  lesions  in  the 
liver,  kidneys  and  spleen 


LOCforMOE  =  100  (Res- 
idential, includes  the 
FQPA  SF) 


Oral  study  NOAEL 
=  3.8  mg/kg/day 
(dermal  absorp- 
tion rate  =  33%) 


Oral  study  NOAEL 
=  3.8  mg/kg/day 
(inhalation  ab- 
sorption rate  = 
100%) 


LOC  for  MOE  =  100  (Res- 
idential, includes  the 
FQPA  SF) 


LOC  for  MOE  =  100  (Res- 
idential, includes  the 
FQPA  SF) 


2-Generation  reproduction  study-Rat 
LOAEL  =  55.3  mg/kg/day,  based  upon  reduced  pup 
body  weights  during  lactation 


28-Day  dennal  toxicity  study-Rat 

LOAEL  =  1 ,000  mg/kg/day,  based  upon  increases  in 

mean    absolute    and    relative    liver   and    kidney 

weights 


2-Generation  reproduction  study-Rat 
LOAEL  =  55.3  mg/kg/day,  based  upon  reduced  pup 
body  weights  during  lactation 


2-Generation  reproduction  study-Rat 
LOAEL  =  55.3  mg/kg/day,  based  upon  reduced  pup 
body  weights  during  lactation 


Trifloxystrobin  is  classified  as  "Not  Ukely  Human  Carcinogen"  based  on  the  lack  of  evidence  of  car- 
cinogenicity  in  mouse  and  rat  cancer  studies 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.555)  for  the 
residues  of  trifloxystrobin,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
trifloxystrobin  in  food  as  follows: 

i.  Aciite  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicologlcal  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  In  conducting  this 
acute  dietary  risk  assessment  EPA  used 
the  Dietary  Exposiu-e  Evaluation  Model 
software  with  the  Food  Commodity 
Intake  Data  base  (DEEM-FCID®)  which 
incorporates  food  consumption  data  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 


Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
,  exposvue  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  acute  exposure 
assessment:  The  acute  dietary  exposure 
analysis  for  trifloxystrobin  is  a  Tier  I 
assessment  because  no  additional  data 
were  used  to  refine  the  analysis.  One 
hundred  percent  of  proposed  and 
registered  crops  are  assimied  treated 
with  trifloxystrobin  ("10p%  CT"),  and 
tolerance-level  residues  were  used  in 
the  analysis. 

ii.  Chronic  exposure.  In  conducting 
this  acute  dietary  risk  assessment  EPA 
used  the  DEEM®  software  with  the 
DEEM-FCID®  which  incorporates  food 
consumption  data  as  reported  by 
respondents  in  the  USDA  1994-1996 
and  1998  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 


for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposiue  assessment:  The  chronic 
dietary  exposure  analysis  for 
tiifloxystrobin  is  a  Tier  I  assessment 
because  no  additional  data  were  used  to 
refine  the  analysis.  One  hundred 
percent  of  proposed  and  registered 
crops  are  assumed  treated  writh 
trifloxystrobin,  and  tolerance-level 
residues  were  used  in  the  analysis. 

iii.  Cancer.  The  Agency  determined 
that  trifloxystrobin  should  be  classified 
as  a  "Not  Likely  Human  Carcinogen." 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposiu-e  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
trifloxystrobin  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
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are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
trifloxystrobin. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  screening  concentration 
in  ground  wrater  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  Tier  I 
model)  before  using  PRZM/EXAMS  (a 
Tier  U  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  FIRST  and  PRZM/ 
EXAMS  incorporate  an  index  reservoir 
environment,  and  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  unlikely  that  drinking  water 
concentrations  would  exceed  human 
health  LOG. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
trifloxystrobin  they  are  further 
discussed  in  the  aggregate  risk  sections 
in  Unit  IlI.E. 

Trifloxystrobin  is  immobile,  and 
degrades  rapidly  in  soil  and  aquatic 
environments  to  the  primary  isomer, 
CGA-321113.  EECs  were  calculated  for 
total  trifloxystrobin  residues  (parent 
trifloxystrobin  plus  metabolites)  using 
the  FIRST  model  for  surface  water  and 
the  SCI-GROW  model  for  ground  water. 
EPA's  interim  method  for  drinking 
water  estimates  for  pesticides  used  in 
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The  MOE  for  adult  dermal  risk  from 
postapplication  exposure  is  1,300  and 
800  for  children;  Children's  risk  from 
oral  exposiu-es  range  from  1 ,600  to 
220.000.  When  incidental  oral  exposure 
from  all  possible  residential  sources  are 
combined  (ingestion  of  residues  on 
turfgrass  from  hand-to-mouth  activities, 
-mouthing  turfgrass  and  eating  soil),  the 
result  is  an  MOE  of  1,100.  Therefore, 
postapplication  exposure  and  risk 
estimates  for  adults  and  children  are 
considered  to  be  below  EPA's  LOG. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substcuices  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
trifloxystrobin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Uiilike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  EPA  has  not 
made  a  common  mechanism  of  toxicity 
finding  as  to  trifloxystrobin  and  any 
other  substances  and  trifloxystrobin 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  trifloxystrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common    , 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  ciunulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.  epa  .gov/pesticides/cum  ulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 


Federal  Register /Vol.  68,  No.  175 /Wednesday,  September  10,  2003/Rules  and  Regulations-   53301 


either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  indication  of  increased 
susceptibility  of  rat  or  rabbits  to 
trifloxystrobin. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  trifloxystrobin  and 
exposure  data  are  complete  or  are 
estimate'B  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  reduced 
to  IX  because: 

i.  There  is  no  indication  of  increased 
susceptibility  of  rat  or  rabbits  to 
trifloxystrobin.  In  the  developmental 
and  reproduction  toxicity  studies, 
effects  in  the  fetuses/offspring  were 
observed  only  at  or  above  treatment 
levels  which  resulted  in  evidence  of 
parental  toxicity. 

ii.  The  Agency  determined  that  a 
developmental  neurotoxicity  study  in 
rats  is  not  required. 

iii.  Although  an  acute  neurotoxicity 
study  is  required  (the  submitted  study 
was  unacceptable),  the  lack  of  an  acute 
neurotoxicity  study  does  not  impact 
EPA's  ability  to  make  an  FQPA  SF 
decision. 

iv.  The  acute  and  chronic  dietary  food 
exposure  assessments  utilize  existing 
and  proposed  tolerance  level  residues 
and  100%  crop  treated  information  for 
all  commodities.  By  using  these 
screening-level  assessments,  actual 
exposures/risks  will  not  be 
underestimated, 

V.  The  exposure  assessments  will  not 
underestimate  the  potential  dietarj' 
(food  and  drinking  water)  or  non-dietary 
exposures  for  infants  and  children  from 
the  use  of  trifloxystrobin. 


vi.  The  dietary  drinking  water 
assessment  utilizes  water  concentration 
values  generated  by  model  and 
associated  modeling  parameters  which 
are  designed  to  provide  conservative, 
health  protective,  high-end  estimates  of 
water  concentrations  which  are  not 
likely  to  be  exceeded. 

vii.  The  residential  postapplication 
assessment  is  based  upon  the  residential 
Standard  Operating  Procedures  (SOPs). 
The  assessment  is  based  upon  surrogate 
study  data.  These  data  are  reliable  and 
are  not  expected  to  underestimate  risk 
to  adults  or  children.  The  residential 
SOPs  are  based  upon  reasonable  "worst- 
case"  assumptions  and  are  not  epcpected 
to  imderestimate  risk. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 


female),  and  IL/ 10  kg  (child).  Defarfft 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer.. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes ' 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  muUiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in ' 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary' 
exposure  from  food  to  trifloxystrobin 
will  occupy  <1%  cf  the  aPAD  for 
females  13^9  years  old.  An  acute 
dietary'  endpoint  for  the  general 
population  including  infants  and 
children  was  not  identified.  In  addition, 
there  is  potential  for  acute  dietary 
exposure  to  trifloxystrobin  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  aPAD  for  females  13-49  years  old, 
as  shown  in  Table  2  of  this  unit: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Trifloxystrobin 


Population  Subgroup 


aPAD  (mg/ 
kg) 


%  aPAD 
(Food) 


Surface 

Water  EEC 

(PPb) 


Ground 
Water  EEC 
•  (ppb) 


Acute 

DWLOC 

(ppb) 


Females  (13-49  years  olcj) 


2.5 


<1 


92  turf 
48  rice 


3.4 


75,000 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  trifloxystrobin  from 
food  will  utilize  14%  of  the  cPAD  for 
the  U.S.  population,  54%  of  the  cPAD 
for  children  1-2  years  old,  10%  of  the 


cPAD  for  females  13-49  years  old,  «md 
10%  of  the  cPAD  for  adults  50+  years 
old.  Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
trifloxystrobin  is  not  expected.  In 
addition^  there  is  potential  for  chronic 
dietary  exposure  to  trifloxystrobin  in 


drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD.  as  shown 
in  Table  3  of  this  unit: 
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Table  3.— Aggregate  Risk  Assessment  fc  r  Chronic  (Non-Cancer)  Exposure  to  Trifloxystrobin 


Population  Subgroup 


cPAD  mg/ 
kgAday 


%cPAD 
(Food) 


Surface 

WaterEEC 

(Ppb) 


Ground 

Water  EEC 

(ppb) 


Chronic 

DWLOC 

(ppb) 


U.S.  Population 


0.038 


14 


140  rice 
50  turf 


3.4 


1,100 


Children  (1-2  years  old) 


0.038 


54 


140  rice 
50  turf 


3.4 


170 


Females  (13-49  years  old) 


0.038 


Adults  (SO-f  years  old) 


0.038 


10 


140  rice 
50  turf 


3.4 


1,000 


10 


140  rice 
50  turf 


3.4 


1,200 


3.  Short-term  risk.  Short-tenn 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Trifloxystrobin  is  currently  registered 
for  use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  trifloxystrobin. 


Using  the  fexposiu"e  assumptions 
described  in  this  unit  for  short-term 
exposures,  E  'A  has  concluded  that  food 
and  resident  al  exposures  aggregated 
result  in  agg]  egate  MOEs  of  690  for  the 
U.S.  Population;  154  for  children  1-2 
years  old;  970  for  females  13—49  years 
old;  and  950  for  adults  50+  years  old. 
These  aggref  ate  MOEs  do  not  exceed  the 
Agency's  LC  C  for  aggregate  exposure  to 
food  and  residential  uses.  In  addition. 


TABLE  4.— Aggregate  Risk  Assessme  nt  for  Short-Term  Exposure  to  Trifloxystrobin 


Population  Subgroup 


U.S.  Population 


Children  1-2  years  old 


Females  1 3-50  years  old 


Adults  50-t-  years  old 


4.  Intermediate-term  risk.  The 
intermediate-term  aggregate  risk 
assessment  estimates  risks  likely  to 
result  from  1  to  6  months  of  exposure 
(30  to  180  days)  to  trifloxystrobin 
residues  from  food,  drinking  water,  and 
residential  pesticide  uses.  Intermediate- 
term  exposure  to  trifloxystrobin  is  not 
expected  to  occur  based  on  the 
chemical's  short  soil  half-life  (about  2 
days).  Therefore,  no  intermediate-term 
aggregate  risk  i.s  expected. 

5.  Aggregate  cancer  risk  for  U.S. 
popuVafj'on.  Trifloxystrobin  is  not 
expected  to  pose  a  cancer  risk  to 
humans. 

6.  Determinatinn  of  safety.  Based  on 
'  these  risk  assessments,  EPA  concludes 

that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 


short-term  DWLOCs  were  calculated 
and  compared  to  the  EECs  for  chronic 
exposure  of  trifloxystrobin  in  ground 
water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  LOG,  as  shown  in  Table  4 
of  this  unit: 


Aggregate 
MOE  (Food 
+  Residen- 
tial) 


690 


154 


970 


950 


Aggregate 

Level  of 

Goncem 

(LOC) 


100 


100 


100 


100 


Surface 

Water  EEC 

(ppb) 


140  rice 
50  turf 


140  rice 
50  turf 


140  rice 
50  turf 


140  rice 
50  turf 


Ground 

Water  EEC 

(ppb) 


3.4 


3.4 


3.4 


3.4 


Short-Temn 

DWLOC 

(ppb) 


1,100 


130 


1,000 


1,200 


from  aggregi  te  exposure  to 
trifloxystrob  in  residues.  ^^ 

rV.  Other  C<  insiderations 

A.  Analytici  1  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromajography  method  using        , 
nitrogen/phosphorus  detector)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  fr  am:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD [20755-5350;  telephone 
number:  (4 lb)  305-2905;  e-mail  address: 
residuemetl  <ods@epa.gov. 

B.  Internathmal  Residue  Limits 


There  are 
Mexican  m<  ximum 


no  Codex,  Canadian,  or 
residue  limits 


established  for  trifloxystrobin. 
Harmonization  is  thus  not  an  issue  at 
this  time. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
trifloxystrobin,  (benzeneacetic  acid, 
(£,£)-a-(methoxyimino)-2-[[t[l-l3- 
(trifluoromethyl) 

phenyl]ethylidene]amino]oxy]methyl]-, 
methyl  ester)  and  the  free  form  of  its 
acid  metabolite  CGA-321113((E.E)- 
methoxyimino-[2-[l-(3-trifluoromethyl 
phenyl)  ethylideneaminooxymethyl] 
phenyllacetic  acid)  in  or  on  leaf  petioles 
subgroup  4B  at  3.5  ppm,  and  vegetable, 
root,  except  sugar  beet,  subgroup  IB, 
except  radish  at  0.10  ppm. 
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VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedvues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0244  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  10,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  object^  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  You  may  also  deliver 


yjmr  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
*  CFR  180.33{i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  ntunber 
OPP-2003-0244,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.l.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gqv.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 


ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your  • 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  res^ve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify  ' 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  tp  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not- 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards^iusuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advanpement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
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tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition     • 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
Addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism^  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  cuid  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
'substantial  direct  effef      on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensiure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have-substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Goverimient  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 


Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Execui  ive  Order  13175  does  not 
apply  to  this  rule. 

Vin.  Congret  sional  Review  Act 


The  Congr  i 
U.S.C.  801  ei 
Business 
Fairness  Act 
that  before  a 


Rej  ul 


riile. 


atory  Enforcement 
of  1996,  generally  provides 
rule  may  take  effect,  the 
prom  ulgating  the  rule  must 

report,  which  includes  a 
to  each  House  of  the 
to  the  Comptroller  General 
States.  EPA  vvill  submit  a 
this  rule  and  other 
information  to  the  U.S.  Senate, 
Hoqse  of  Representatives,  and 
ler  General  of  the  United 
o  publication  of  this  final 
F  >deral  Register.  This  final 
major  nile"  as  defined  by 

l2). 


agency 
submit  a  ruh 
copy  of  the 
Congress  an( 
of  the  Unite( 
report  conta  ning 
required 
the  U.S. 
the  Comptro 
States  prior 
rule  in  the 
rule  is  not  a 
5  U.S.C.  804 


List  of  Subje  cts  in  40  CFR  Part  180 


Environmental  protection, 

ve  practice  and  procedure, 
commodities,  Pesticides 
porting  and  recordkeeping 


Administrat 
Agricultural 
and  pests,  R 
requirement  > 


Dated:  Augtst 
Debra  Edwaris 


Director, 
Pesticide 


29.  2003. 

Regiktration  Division,  Office  of 
Pro^  rams. 


m  Therefore 
amended  as 


Authority: 

371. 


§180.555 
residues. 

(a)     * 


Comn  odity 


Leaf  petioles|5ubgroup 
4B 


Vegetat>le, 
sugar  beet 
1 B,  except  radish 


ssional  Review  Act,  5 
seq.,  a^  added  by  the  Small 


40  CFR  chapter  I  is 
follows: 


PART  180-|[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  *c  read  as  follows: 

21  U.S.C.  321(q),  346(a)  and 


2.  Section|180.555  is  amended  by 
adding  com  nodities  to  the  table  in 
paragraph  (f )  to  read  as  follows: 


Ti  ifloxystrobin;  toleran'«s  for 


re  ot, 


,  except 

subgroup 


Parts  per  million 


3.5 


0.10 


(FR  Doc.  03-123054  Filed  9-9-03;  8:45  am] 
BtLUNG  CODE  M60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2762,  MB  Docket  No.  02-83,  RM- 
10404] 

Digital  Television  Broadcast  Service; 
Sault  Saint  Marie,  Ml 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Scanlan  Television,  Inc., 
substitutes  DTV  channel  9c  for  DTV 
charmel  56  at  Sault  Saint  Marie, 
Michigan.  See  67  FR  20941,  April  29, 
2002.  DTV  channel  9c  can  be  allotted  to 
Sault  Saint  Marie  in  compliaifce  with 
the  principle  community  coverage 
requirements  of  §  73.625(a)  at  reference 
coordinates  46-03-08  N.  and  84-06-38 
W.  with  a  power  of  24,  HAAT  of  291 
meters  and  with  a  DTV  service 
population  of  84  thousand.  Since  the 
community  of  Sault  Saint  Marie  is 
located  within  400  kilometers  of  the 
U.S. -Canadian  border,  concurrence  from 
the  Canadian  government  has  befen 
obtained  for  this  allotment.  With  this 
'  action,  this  proceeding  is  terminated. 
dates:  Effective  October  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-83, 
adopted  August  28,  2003,  and  released 
September  4,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Comjnaission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qurlexint@aoI.coni. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

■  1.  The  authority  citation  'or  Part  73 
continues  to  read  as  follovis: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 


Federal  Register / Vol.  68,  No.  175 /Wednesday,  September  10,  2003 /Rules  and  Regulations     53305 


§73.622    [Amended] 

■  2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 


Michigan,  is  amended  by  removing  DTV     Federal  Communications  Commission. 

channel  56  and  adding  DTV  channel  9c     -Barbara  A.  Kreisman, 

at  Sault  Saint  Marie.  Chief,  Video  Division.  M^dia  Bureau. 

[FR  Doc.  03-22966  Filed  9-9-0.3;  8:45  am) 

BILtING  CODE  6712-01-P 


53306 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  931 

[Docket  No.  FV(»-931-1  PR] 

Fresh  Bartlett  Pears  Grown  In  Oregon 
and  Washington;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  Thisrule  would  increase  the 
assessment  rate  established  for  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee  (Committee)  for  the  2003- 
2004  and  subsequent  fiscal  periods  from 
$0,025  to  $0,335  per  44-pound  standard 
box  or  container  equivalent  of  fresh 
Bartlett  pears  handled.  The  Committee 
locally  administers  the  marketing  order, 
which  regulates  the  handling  of  fresh 
Bartlett  pears  grown  in  the  States  of 
Oregon  and  Washington.  Authorization 
to  assess  fresh  Bartlett  pear  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  begins  July  1  and  ends 
June  30.  The  assessment  rate  would 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
September  25,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  nale.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue.  SW.,  STOP 
0237,  Washington,  DC  20250-0237;  Fax: 
(202)  720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  diuing  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.html. 
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FOR  FURTHI  R  INFORMATION  CONTACT: 

Susan  M.  I  iller.  Northwest  Marketing 
Field  Offic ;,  Fruit  and  Vegetable 
Programs,  ,yvlS,  USDA,  1220  SW.  Third 
Avenue,  Si  ite  385;  telephone:  (50a) 
326-2724,  ^ax:  (503) 326-7440:  or 
George  Kel  lart,  Technical  Advisor, 
Marketing  Drder  Administration 
Branch,  Fmit  and  Vegetable  Programs, 
AMS,  USD\,  1400  Independence 
Avenue,  S'  V.,  STOP  0237,  Washington, 
DC  20250-  )237;  telephone:  (202)  720- 
2491,  Fax:   202)720-8938. 

Small  bu  sinesses  may  request 
informatioi  i  on  complying  with  this 
regulation  )y  contacting  Jay  Guerber, 
Marketing  Drder  Administrition 
Branch,  Fn  lit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW..  STOP  0237.  Washington, 
DC  20250-  )237;  telephone:  (202)  720- 
2491,  Fax:   202)  720-8938,  or  E-mail: 
]ay.Guerbe'@usda.gov. 

SUPPLEMEN  TARY  INFORMATION:  This  rule 
is  issued  ui  ider  Marketing  Agreement 
No.  147  anil  Order  No.  931,  both  as 
amended  (;  CFR  part  931),  regulating 
the  handlii  g  of  fresh  Bartlett  pears 
grown  in  tl  e  States  of  Oregon  and 
Washingtoi  i,  hereinafter  referred  to  as 
the  "order.  '  The  order  is  effective  under 
the  Agricu!  tural  Marketing  Agreement 
Act  of  193; ,  as  amended  (7  U.S.G.  601- 
674),  hereii  lafter  referred  to  as  the 
-Act." 

The  Depi  rtment  of  Agriculture 
(USDA)  is  i  ssuing  this  rule  ih 
conforman  :e  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Ur  der  the  marketing  order  now 
in  effect,  O  egon  and  Washington 
handlers  ai  ?  subject  to  assessments. 
Funds  to  a<  minister  the  order  are 
derived  fro  n  such  assessments.  It  is 
intended  tl  at  the  assessment  rate  as 
proposed  h  srein  would  be  applicable  to 
all  assessat  le  fresh  Bartlett  pears 
beginning  (in  July  1,  2003,  and  continue 
until  amen  led,  suspended,  or 
terminated  This  rule  will  not  preempt 
any  State  o'  local  laws,  regulations,  or 
policies,  ui  less  they  present  an 
irreconcila  )le  conflict  with  this  rule. 

The  Act  )rovides  that  administrative 
proceeding  >  must  be  exhausted  before 
parties  ma]  file  suit  in  court.  Under 
section  60f  c(15)(A)  of  the  Act.  any 
handler  sul  iject  to  an  order  may  file 
with  USD>\  a  petition  stating  that  the 
order,  any  )rovision  of  the  order,  or  any 


obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2003-2004  and 
subsequent  fiscal  periods,  from  $0,025 
to  $0,335  per  44-pound  standard  box  or 
container  equivalent  of  fresh  Bartlett 
pears  grown  in  the  States  of  Oregon  emd 
Washington. 

The  Oregon  and  Washington  fresh 
Bartlett  pear  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  USDA,  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  growers  and  handlers  of 
Oregon  or  Washington  fresh  Bartlett 
pears.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2001-2002  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  May  29,  2003, 
and  unanimously  recommended  2003- 
2004  expenditiu'es  of  $1,122,250  and  an 
assessment  rate  of  $0,335  per  44-pound 
standard  box  or  container  equivalent  of 
fresh  Bartlett  pears.  In  comparison,  last 
year's  budgeted  expenditures  were 
$77,612.  The  assessment  rate  of  $0,335 
is  $0.31  higher  than  the  rate  currently  in 
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effect.  The  Committee  recommended  an 
increased  assessment  rate  to  establish 
market  research  and  development 
projects  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
consumption  of  pears.  These  projects 
will  be  executed  through  an  agreement 
with  Pear  Biu^au  Northwest,  which  also 
oversees  market  development  and 
promotion,  including  paid  advertising, 
projects  for  the  Winter  Pear  Control 
Committee,  under  Maiieeting  Order  No. 
927  regulating  the  handling  of  wiijiter 
pears  grown  in  Oregon  and  Washington. 
The  Bartlett  pear  projects  for  2003-2004 
include  activities  to  enhance  the 


consumption  of  pears  in  Latin  America 
and  South  America,  trade  and  consumer 
communications  though  website  and 
newsletter  releases,  a  domestic  field 
staff  program  to  distribute  point  of  sale 
materials  and  conduct  consumer 
samplings,  and  participation  in  food 
service  and  consiuner  shows  to  advance 
Bartletts  as  the  first  available  USA  pear 
variety.  No  paid  advertising  activities 
would  be  conducted. 

These  market  development  projects 
were  previously  administered  by  the 
Oregon  Bartlett  Pear  Commission  and 
the  Washington  State  Fruit  Commission, 
tfcwever,  following  an  eight-month 


series  of  industry  meetings,  both  state 
commissions  recommended  that  the 
federal  Committee  administer  future 
Bartlett  pear  market  development 
projects.  Thus,  with  industry  consensus 
in  support  of  the  action,  the  Committee, 
on  May  29,  2003,  unanimously 
recommended  that  it  establish  and 
administer  futiu^  market  development 
projects  for  the  Bartlett  pear  industry. 

The  net  effect  to  the  Northwest 
Bartlett  pear  industry  in  transferring  the 
market  development  projects  from  the 
State  commissions  to  the  Committee  is 
negligible  as  indicated  in  the  table 
below.  ' 


2002-2003 


2003-2004 


Net  change 


Oregon  Bartlett  Pear  Commission 

Washington  State  Fruit  Commission  

Northwest  Fresh  Bartlett  Pear'Marlceting  Committee 

'    Oregon  Total 

Washington  Total 


$0.34 
0.332 
0.025 


$.0275 
0.022 
0.335 


0.365 
0.357 


0.3625 
0.357 


$0.3125 

-0.31 

0.31 


-0.025 
0.0 


The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  year  include  $78,934  for 
expenses  shared  with  Pear  Bureau 
Northwest  and  the  Winter  Pear 
Committee  (salaries,  employee  benefits, 
office  rent,  and  similar  administration 
expenses),  $38,316  for  unshared 
committee  expenses  (meetings, 
assessment  collection  fees  paid  to  the 
Washington  State  Fruit  Commission, 
fees  paid  to  foiu  grower/shipper 
organizations  for  collating  information 
used  in  generating  crop  and  quality 
reports,  and  contingency  reserves),  and 
$1,005,000  for  marketjesearch  and 
development  expenses.  Budgeted 
expenses  for  these  items  in  2002-2003 
were  $63,712,  $13,900,  ^d  $0, 
respectively.  • 

The  assessment  rate  recommended  by 
the  Committee  was  deteriryned  by 
reviewing  the  historical  market 
development  expenses  of  other 
organizations  and  past  expenses  for  the 
Committee.  Commodity  shipments  for 
the  2003-2004  season  are  estimated  at 
3,350,000  standard  boxes,  which  should 
provide  $1,122,250  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  miscellaneous 
income  and  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses.  Funds  in 
the  reserve  (currently  $16,997.14)  would 
be  kept  within  the  maximum  permitted 
by  the  order  of  approximately  one  fiscal 
year's  operational  expenses  (§931.42). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 


information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemeiking  would  be 
undertaken  as  necessary.  The 
Committee's  2003-2004  budget  and 
those  for  subsequent  fiscal  periods 
would  be  reviewed  and,  as  appropriate, 
approved  by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu-al  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


through  group  action  of  essentially 
small  entities  acting  on  their  o^n 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approxinJately  1,500 
growers  of  fresh  Bartlett  pears  in  the 
production  area  and  approximately  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
growers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  aimual  receipts 
of  less  than  $750,000,  and  smkll 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

According  to  the  Noncitrus  Fruits  and 
Nuts,  2002  Preliminary  Summary  issued 
in  January  2003  by  the  National 
Agricultural  Statistics  Service,  the  total 
farm  gate  value  of  fresh  Bartlett  pears  in 
the  regulated  production  area  for  2002 
was  $34,782,000.  Therefore,  the  2002 
average  gross  revenue  for  a  fresh  Bartlett 
pear  grower  in  the  regulated  production 
area  was  $23,188.  Further,  based  on 
Committee  records  and  recent  f.o.b. 
prices  for  ft^sh  Bartlett  pears,  over  98 
percent  of  the  regulated  handlers  ship 
less  than  $5,000,000  worth  of  fresh 
Bartlett  pears  on  an  annual  basis.  Based 
on  this  information,  it  can  be  concluded 
that  the  majority  of  growers  and 
handlers  of  fresh  Bartlett  pears  in  the 
States  of  Oregon  and  Washington  may 
be  classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rate  established  forthe 
Committee  and  collected  from  handlers 
for  the  2003-2004  and  subsequent  fiscal 
periods  from  $0,025  to  $0,335  per  44- 
pound  standard  box  or  container 
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equivalent  of  firesh  Bartlett  pears.  The 
Committee  Unanimously  recommended 
2003-2004  expenditures  of  $1,122,250 
and  an  assessment  rate  of  $0,335  per  44- 
pound  standard  box  or  container 
equivalent.  The  proposed  assessment 
rate  is  $0.31  higher  than  the  current 
rate.  The  quantity  of  assessable  fresh 
Bartlett  pears  for  the  2003-2004  season 
is  estimated  at  3,350,000  standard 
boxes.  Thus,  the  $0,335  rate  should 
provide  $1,122,250  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  miscellaneous 
income  and  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses  (§  931.42). 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  year  include  $78,934  for 
expenses  shared  with  Pear  Bureau 
Northwest  and  the  Winter  Pear 
Committee  (salaries,  employee  benefits, 
office  rent,  and  similar  administration 
expenses),  $38,316  for  unshared 
conunittee  expenses  (meetings, 
assessment  collection  fees  paid  to  the 
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Washingto  i  State  Fruit  Commission, 
fees  paid  t<  i  four  grower  handler 
organizations  for  collating  information 
used  in  generating  crop  and  quality 
reports,  and  contingency  reserves),  and 
$1,005,0001  for  market  research  and 
development  expenses.  Budgeted 
expenses  fir  these  items  in  2002-2003 
were  $63,/Tl2,  $13,900,  and  $0, 
respectively. 

The  proposed  increase  in  the 
assessment;  rate  is  necessary  for  the 
Committee  to  establish  market  research 
and  development  projects.  These  market 
development  projects  will  be  executed 
through  an!  agreement  with  Pear  Bureau 
Notrth west,!  which  also  oversees  the 
market  development  projects  for  the 
Winter  Pear  Control  Committee, 
administering  Marketing  Order  No.  927. 
The  Bartlett  pear  projects  for  2003-2004 
include  activities  to  enhance  the 
consumption  of  pears  in  Latin  America 


and  South 


\merica,  trade  and  consumer 


communici  itions  though  website  and 


newsletter 


releases,  a  domestic  field 


staff  progra  m  to  distribute  point  of  sale 


Oregon  Bartlett  Pear  Commission 

Washington  State  Fruit  Commission  

Northwest  Fresh  Barttett  Pear  Marketing  Committee 


Oregon  Total 

Washington  TotaJ 


A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  season  indicates  that  the 
grower  price  for  the  2003-2004  season 
could  range  between  $9.20  and  $11.00 
per  standard  box  of  fresh  Bartlett  pears. 
Tiierefore,  the  estimated  assessment 
revenue  for  the  2003-2004  season  as  a 
percentage  of  total  grower  revenue 
could  range  between  3.6  and  3  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional x;osts  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  growers.  However, 
these  costs  would  be  offset  by  the 
benefits  derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Oregon  and 
Washington  fresh  Bartlett  pear  industry 
and  all  interested  persons  were  invited 
to  attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  May 
29,  2003,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 


materials  and  conduct  consumer 
samplings,  and  participation  in  food 
service  and  consimier  shows  to  advance 
Bartletts  as  the  first  available  USA  pear 
variety.  No  paid  advertising  activities 
would  be  implemented. 

These  market  development  projects 
were  previously  administered  by  the 
Oregon  Bartlett  Pear  Commission  and 
the  Washington  State  Fruit  Commission. 
However,  following  an  eight-month 
series  of  industry  meetings,  both  state 
commissions  recommended  that  the 
federal  Committee  administer  futiu« 
Bartlett  pear  market  development 
projects.  Thus,  with  industry  consensus 
in  support  of  the  action,  the  Committee, 
on  May  29,  2003,  unanimously 
reconunended  that  it  establish  and 
administer  future  market  development 
projects  for  the  Bartlett  pear  industry. 

The  net  effect  to  the  Northwest 
Bartlett  pear  industry  in  transferring  the 
market  development  projects  from  the 
State  commissions  to  the  Committee  is 
negligible  as  indicated  in  the  table 
below. 


2002-2003 


$0.34 
0.332 
0.025 


0.365 
0.357 


2003-2004 


$.0275 
0.022 
0.335 


0.3625 
0.357 


Net  change 


-$.03125 
-0.31 


-0.025 
0.0 


submit  inf(  rmation  on  the  regulatory 
and  inform  itional  impacts  of  this  action 
on  small  bi  sinesses. 

This  pro]  »osed  rule  would  impose  no 
additional  eporting  or  recordkeeping 
requiremer  ts  on  eijher  small  or  large 
Oregon  or  \  Washington  fresh  Bartlett 
pear  handlers.  As  with  all  Federal 
marketing  <irder  programs,  reports  and 
forms  are  p  sriodically  reviewed  to 
reduce  infa  rmation  requirements  and 
duplicatioii  by  industry  and  public 
sector  agen  :ies. 

USDA  ha  s  not  identified  any  relevant 
Federal  rults  that  duplicate,  overlap,  or 
conflict  wil  h  this  rule. 

A  small  1  usiness  guide  on  complying 
with  fruit,  i  egetable,  and  specialty  crop 
marketing  s  greements  and  orders  may 
be  viewed  <t:  http://www.ams.usda.gov/ 
fv/moab.ht  nl.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  he  previously  mentioned 
address  in  Ihe  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  prop  osed  rule.  Fifteen  days  is 
deemed  ap  )ropriate  because:  (1)  The 
2003-2004  fiscal  period  began  on  July  1, 
2003,  and  t  le  mcirketing  order  requires 


that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
fresh  Bartlett  pears  handled  during  such 
fiscal  period;  (2)  the  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  luianimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subjects  in  7  CFR  Part  931 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  931  is  proposed  to 
be  amended  as  follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  931  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  931.231  is  revised  to  read 
as  follows: 
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§931.231    Assessment  rate. 

On  and  after  July  1,  2003,  an 
asses.sment  rate  of  $0,335  per  44-pound 
standard  box  or  container  equivalent  is 
established  for  fresh  Bartlett  pears 
grown  in  Oregon  and  Washington. 

Dated:  September  5,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-23048  Filed  9-9-03;  8:45  am] 

BILLING  CODE  341(>-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-213-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
■Model  747SP,  747SR,  747-100,  -1G0B, 
-1008  SUD,  -200B,  -200C,  -200F,  and 
-300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  747SP,  747SR,  747-100, 
-lOOB,  -lOOB  SUD,  -200B,  -200C, 
-200F,  and  -300  series  airplanes.  This 
proposal  would  require  modification  of 
the  escape  slide/raft  pack  assembly  and 
cable  release  sliders.  This  action  is 
necessary  to  prevent  improper 
deployment  of  the  escape  slide/raft  or 
blockage  of  the  passenger/crew  doors  in 
the  event  of  an  emergency  evacuation, 
which  could  result  in  injury  to 
passengers  or  crewmembers.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
October  27,  2008. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
213-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conmients  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 


"Docket  No.  2001-NM-213-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6435;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  2001-NM-213-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-213-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
improper  escape  slide/raft  deplojrment 
and  passenger/crew  door  blockage 
during  slide  deployment  tests  on  certain 
Boeing  Model  747  series  airplanes. 
Subsequent  investigation  revealed  that 
the  cause  of  this  improper  deployment 
or  door  blockage  was  damaged  pins  of 
the  slide  pack  cover,  which  could  not  be 
extracted.  If  the  pins  are  not  extracted, 
either  the  door  will  not  fully  open  or  the 
slide  will  not  deploy. 

We  also  received  one  report  of  high- 
deployment  and  non-deployment  forces 
of  the  floor  mounted  escape  slide  of  the 
upper  deck  during  maintenance. 
Investigation  revealed  that  the  cable 
Release  slider  did  not  travel  enough  to 
allow  for  easy  extraction  of  the 
deployment  cables,  which  can  result  in 
high-deployment  forces.  Further 
investigation  revealed  that  the  release 
pins  can  become  snagged  in  the  access 
hole  of  the  outboard  cover  panel  cone, 
preventing  escape  slide  deployment. 

Improper  deployment  of  the  escape 
slide/raft  or  blockage  of  the  passenger/ 
crew  doors  in  the  event  of  an  emergency ' 
evacuation  coidd  result  in  injury  to 
passengers  or  crewmembers. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Special  Attention  Service 
Bulletin  747-25-3274,  Revision  1.  dated 
January  9,  2003,  which  describes 
procedures  for  modification,  of  the 
escape  slide/raft  pack  assembly.  For 
Croup  1  and  2  airpt^es,  the 
modification  includes  removing  the 
slide  packs  and  replacing  the  cover 
release  pin  cable  assemblies  with  new 
assemblies  containing  high-strength 
pins,  and  removing  the  pulley  guard 
bracket  to  prevent  new  pins  from 
hanging  on  the  pulley  guard  dming 
slide  pack  release.  For  Group  3  through 
15  airplanes,  the  modification  includes 
removing  the  slide  packs  and  replacing 
the  cover  release  pin  cable  assemblies 
with  new  assemblies  containing  high- 
strength  pins.  For  Groups  4,  6,  8,  and  10 
airplanes,  the  modification  includes 
removing  the  cable  guard  brackets  from 
the  door  3  ramp  packs. 
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We  also  have  reviewed  and  approved 
Boeing  Special  Attention  Service 
Bulletin  747-25-3307.  dated  November 
21,  2002,  which  describes  procedures 
for  modification  of  the  cable  release 
sliders  of  the  escape  slide/raft  pack 
assembly.  The  modification  includes 
overhaul  or  replacement  of  the  cable 
release  sliders  with  new  sliders  and 
installation  of  washers  on  the  outboard 
pack  cover.  This  service  bulletin  is  to  be 
done  prior  to  or  concurrent  with  Service 
Bulletin  747-25-3274. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Difference  Between  Service  Information 
and  Tliis  Proposed  AD 

Although  the  service  bulletins 
recommend  accomplishment  of  the 
modifications  at  the  earliest  time  when 
manpower  and  parts  are  available,  or  at 
the  next  scheduled  slide  overhaul/ 
maintenance,  respectively,  we  have 
determined  that  a  specific  compliance 
time  is  needed  to  ensure  that  the 
identified  unsafe  condition  is  addressed 
in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  AD,  we  considered  not  only 
the  manufacturer's  recommendation, 
but  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition,  and  the  average  utilization  of 
the  affected  fleet.  Considering  these 
factors,  we  find  that  a  36-month 
compliance  time  for  completing  the 
proposed  actions  is  warranted,  in  that 
this  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  592 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  187 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  escape  slide  to  accomplish  the 
proposed  modification  of  the  escape 
slide/ raft  pack  assembly,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost  between 
$13,980  and  $48,940  per  slide.  Based  on 
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regulator^'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-213-AD. 

Applicability:  All  Model  747SP,  747SR, 
747-100,  -lOOB,  -lOOBSUD,  -200B,  -200C, 
-200F,  and  -300  series  airplanes,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval. for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  deployment  of  the 
escape  slide/raft  or  blockage  of  the 
passenger/crew  doors  in  the  event  of  an 
emergency  evacuation,  which  could  result  in 
injury  to  passengers  or  crewmembers, 
accomplish  the  following: 

Modification 

(a)  Within  36  months  after  the  effective 
date  of  this  AD:  Modify  the  escape  slide/raft 
pack  assembly  (includes  removing  the  slide 
packs,  replacing  the  cover  release  pin  cable 
assemblies  with  new  assemblies,  and 
removing  the  pulley  guard  bracket,  as 
applicable),  per  Boeing  Special  Attention 
Service  Bulletin  747-25-3274,  Revision  1, 
dated  January  9,  2003. 

(b)  Prior  to  or  concurrent  with 
accomplishment  of  paragraph  (a)  of  this  AD: 


Federal  Register / Vol.'^S,  No.  175 /Wednesday,  September  10,  2003 / Proposed  RxJes  53311 


^ 


Modify  the  cable  release  sliders  of  the  escape 
slide/raft  pack  assembly  (includes 
overhauling  or  replacing  the  cable  release 
sliders  and  installing  washers  on  the 
outboard  pack  cover,  as  applicable),  per 
Boeing  Special  Attention  Service  Bulletin 
747-25-3307,  dated  November  21,  2002. 

Part  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
one  may  install,  on  any  airplane,  a  pin  cable 
assembly  with  a  part  number  listed  in  the 
"Existing  Part  Number"  column  of  the  table 
in  Appendix  A  of  Boeing  Special  Attention 
Service  Bulletin  747-25-3274,  Revision  1, 
dated  January  9,  2003. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  OfBce  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ren  ton,  Washington,  on 
September  4,  2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  03-22992  Filed  9-9-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1926 
[Docket  No.  H049C] 
RIN  1218-AA05 

Assigned  Protection  Factors 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  OSHA  is  extending  the 
deadline  for  receipt  of  public  comments 
on  its  proposed  rule  "Assigned 
Protection  Factors"  to  October  2,  2003. 
This  action  is  in  response  to  interested 
parties  who  have  requested  the 
additional  time. 


DATES:  Comments  and  data  must  be 
submitted  by  October  2,  2003. 
Comments  submitted  by  mail  must  be 
postmarked  no  later  than  October  2, 
2003. 

ADDRESSES:  Written  comments.  You  may 
submit  three  copies  of  written 
comments  to  the  Docket  Office,  Docket 
No.  H-049C.  Technical  Data  Center. 
Room  N-2625,  OSHA,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  If  your  WTitten  comments  are 
10  pages  or  fewer,  you  may  fax  them  to 
the  OSHA  Docket  Office,  telephone 
number  (202)  693-1648.  You  do  not 
have  to  send  OSHA  a  hard  copy  of  your 
faxed  comments.  You  may  submit 
comments  electronically  through 
OSHA's  Homepage  at  http:// 
ecomments.osha.gov/.  You  may  not 
attach  materials  such  as  studies  or    . 
joiunal  articles  to  your  electronic 
comments.  If  you  wish  to  include  such 
materials,  you  must  submit  three  copies 
of  them  to  the  OSHA  Docket  Office  at 
the  address  above.  These  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject,  and 
docket  number  so  we  can  attach  them  to 
your  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Mr.  John  E. 
Steelnack,  Directorate  of  Standards  and 
Guidance.  Room  N-3718,  OSHA,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210; 
telephone  (202)  693-2289  or  fax  (202) 
693-1678.  For  additional  copies  of  this 
Federal  Register  notice,  contact  the 
Office  of  Publications,  Room  N-3103, 
OSHA,  U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210  (telephone  (202)  693-1888). 
Electronic  copies  of  this  Federal 
Register  notice,  as  well  as  news  releases 
and  other  relevant  documents,  are 
available  at  OSHA's  website  on  the 
Internet  at  http://www.osha.gov/. 
SUPPLEMENTARY  INFORMATION:  OSHA 
published  the  final,  revised  Respiratory 
Protection  Standard,  29  CFR  1910.134, 
on  January  8,  1998  (63  FR  1152).  The 
standard  contains  worksite-specific 
requirements  for  program 
administration,  procedures  for 
respirator  selection,  employee  training, 
fit  testing,  medical  evaluation,  respirator 
use,  and  other  provisions.  However, 
OSHA  reserved  the  sections  of  the  final 
standard  related  to  assigned  protection 
factors  (APFs)  and  maximum  use 
concentration  (MUC)  pending  further 
rulemaking  [see  63  FR  1182  and  1203). 
On  June  6,  2003,  (68  FR  34036),  OSHA 
published  a  proposal  to  revise  its 
existing  Respiratory  Protection  Standard 
to  add  definitions  and  specific 


requirements  for  APFs  and  MUCs.  The 
proposed  revisions  also  would 
supersede  the  respirator  selection 
provisions  of  existing  substance-specific 
standards  with  these  new  APFs  (except 
the  APFs  for  the  1,3-Butadiene 
Standard)!  The  period  for  filing  public 
comment  on  the  proposal  was  to  end  on 
September  4,  2003.  Several  interested 
parties,  including  the  Building  and 
Construction  Trades  Department  of  the 
AFL-CIO,  have  requested  an  extension 
of  the  deadline  for  submitting  comments 
based  on  the  need  for  additional  time  to 
address  assigned  protection  fectors,  as 
well  as  the  changes  to  several  substance- 
specific  standards,  proposed  for  revision 
in  the  notice.  OSHA  is  granting  the 
request  and  extending  the  deadline  for 
submitting  comments  to  October  2, 
2003. 

Authority 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210,  directed  the  preparation  of 
this  notice.  It  is  issued  under  Sections 
4,  6(b),  8(c),  and  8(g)  of  the       • 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653,  655,  657);  section 
107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (the  Construction 
Safety  Act)  (40  U.S.C.  333);  section  41, 
the  Longshore  and  Harbor  Worker's 
Compensation  Act  (33  U.S.C.  941); 
Secretary  of  Labor's  Order  No.  5-2002 
(67  FR  65008);  and  29  CFR  part  1911. 

Signed  at  Washington,  DC,  on  September  4, 
2003. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  03-23078  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  4510-26-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Dodnt  No.  (f)-338;  CC  Dockat  No.  96- 
98;  CC  Docket  No.  9&-147;  FCC  (»-36] 

Review  of  the  Section  251  Unbundling 
Obligations  of  Incumbent  Local 
Exchange  Carriers 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  an 
error  in  the  DATES  section  of  a  Federal 
Rjegister  document  regarding  the 
Commission's  inquiry  regarding 
proposed  modifications  to  the 
Commission's  existing  rules 
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implementing  section  252(i)  which 
requires  local  exchange  carriers  (LECs) 
to  make  available  to  other 
telecommunications  carriers 
interconnection  agreements  approved 
under  section  252. 

DATES:  Comments  are  due  on  October  2, 
2003  and  Reply  Comments  are  due  on 
November  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Miller,  Attorney-Advisor, 
Competition  Policy  Division,  Wireline 
Competition  Bureau.  (202)  418-1580. 

In  rule  FR  Doc.  03-22194  published 
September  2,  2003  (68  FR  52307)  make 
the  following  correction. 

1.  On  page  52307,  in  the  first  coliunn, 
in  the  dates  section  remove  "Reply 
Comments  are  due  October  23,  2003" 
and  add  "Reply  Comments  are  due 
November  3,  2003"  in  its  place. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

IFR  Doc.  03-22970  Filed  9-9-03;  8:45  am] 

aUJNG  CODE  6712-4)1-P 


OFnCE  OF  MANAGEMENT  AND 
BUDGET 

48  CFR  Part  9904 

Cost  Accounting  Standards  Board; 
Accounting  for  the  Costs  of  Post- 
Retirement  Benefit  Plans  Sponsored 
by  Government  Contractors 

AGENCY:  Cost  Accounting  Standards 

Board,  Office  of  Federal  Procurement 

Policy,  0MB. 

ACTION:  Notice  of  withdrawal  of 

Advance  Notice  of  Proposed 

Rulemaking. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy  (OFPP),  Cost 
Accounting  Standards  (CAS)  Board,  is 
providing  public  notification  of  the 
decision  to  discontinue  the 
development  of  a  Cost  Accounting 
Standard  (CAS)  addressing  the 
recognition  of  costs  of  pcftt-retirement 
benefit  plans  under  government  cost- 
based  contracts  and  subcontracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Burton,  Office  of  Federal 
Procurement  Policy  (telephone:  202- 
395-3302). 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Process 

The  Cost  Accounting  Standards 
Board's  rules,  regulations  and  Standards 
are  codified  at  48  CFR  Chapter  99.  The 
Office  of  Federal  Procurement  Policy 
Act,  41  U.S.C.  422(g)(1),  requires  the 
Board,  prior  to  the  establishment  of  any 


new  or  revi  ied  Cost  Accounting 
Standard,  t(  i  complete  a  prescribed 
rulemaking  process.  The  process 
generally  c<  nsists  of  the  following  four 
steps: 

1.  Consuh 


vith  interested  persons 
e  advantages,  disadvantages, 
improvelnents  anticipated  in  the  pricing 
si  Fation  of  government  contracts 
Lhe  adoption  of  a  proposed 


tof 


concerning 
and  improv 
and  admini 
as  a  result 
Standard 

2.  Promulg  iti 
Proposed  Ru  emaking 

3.  Promulg  It 
Rulemaking   (>" 

4.  Promulg  i 


e  an  Advance  Notice  of 
(ANPRM). 

e  a  Notice  of  Proposed 
NPRM). 
te  a  Final  Rule. 


This  notite 
discontinua  t 
completing 
four-step 
requiremen 
and  (C). 


announces  the 
ion  of  a  case  after 
steps  one  and  two  of  the 
pi  acess  in  accordance  with  the 
sof41  U.S.C.  422(g)(1)(B) 


B.  Backgroi  nd  and  Summary 

Prior  Promi  Igations 


Post-retiriment 
existed  for 
little  attentibn 
Accounting 
examined  tl  i 
costs  of  the!  e 
Statement  No 
Accounting 
Other  Than  {Pensions 
December 


o 


numerous  p  ubl 
recommend  ng 
establish  a 


ai 


measureme 
allocation  o 
benefit  planb 
meeting,  the 
staff  to  begi 
Paper  (SDP 

On  September 
published 
Benefit 
Sponsored 
(61  FR4953^) 
accounting 
retirement 
1999,  the  Bdard 
respondents 
also  made 


Plans 

1  y ' 


V  1 


comment  oi 
8141). 

The  Boar< 
FR  59503) 
Post-Retirei^ent 
Sponsored 
on  October 


Public  Comi  nents 

The  Boarc 
sets  of  publi 
the  ANPRM 
that  accrual 


benefit  plans  have 
i[iany  years,  but  received 
until  the  Financial 
Standards  Board  (FASB) 
e  potential  liabilities  and 
plans  and  issued 
106.  "Employers' 
for  Post-Retirement  Benefits 

(SFAS  106),  in 
1990.  In  response  to 
ic  comments 
that  the  CAS  Board 
(jase  concerning  the 
t,  assignment,  and 
the  costs  of  post-retirement 
,  at  a  February  24,  1995 
CAS  Board  directed  the 
work  on  a  Staff  Discussion 


20,  1996,  the  Board 
SDP,  "Post-Retirement 
Other  Than  Pension  Plans 
Government  Contractors* 
I,  identifying  the  cost 
ssues  related  to  post- 
t  enefit  plans.  On  January  12, 
'  sent  a  letter  to  all  the 
to  the  SDP.  This  letter  was 
idely  available  for  public 
February  18,  1999  (64  FR 


published  an  ANPRM  (65 
Accounting  for  the  Costs  of 
Benefit  Plans 

Government  Contractors," 

2000. 


ly 


received  twenty-three  (23) 
:  comments  in  response  to 
Most  respondents  believed 
accounting  following  the 
provisions  c  f  SFAS  106  was  the  most 
appropriate  jasis  for  measuring  and 


assigning  the  costs  of  a  post-retirement 
benefit  plan  that  created  a  firm  liability. 
However,  many  respondents  believed 
that  the  imposition  of  any 
nonforfeitability  criteria,  as  proposed, 
could  lock  a  contractor  into  providing 
explicit  benefits  with  no  ability  to 
control  the  employer-paid  portion  of  the 
cost  or  to  switch  to  alternative  benefit 
delivery  arrangements.  Moreover,  the 
continuing  high  level  of  medical 
inflation  coupled  with  various 
economic  factors,  and  global 
competition,  raises  the  question 
whether  any  contractor  could  risk  the 
adverse  effects  of  providing  any  level  of 
nonforfeitable  benefits.  The  argument 
has  been  made  that  the  only  prudent 
way  of  providing  some  assurance  that 
some  level  of  benefit  will  be  available  in 
the  future,  is  for  a  contractor  to 
currently  fund  the  accrued  cost  as 
permitted  by  existing  procurement 
regulations.  Many  commenters  did  not 
believe  the  Board  should  proceed  with 
this  project. 

Continuing  Research 

Subsequent  to  the  publication  of  the 
ANPRM,  the  General  Accounting  Office 
(GAO)  issued  a  report  to  the  Chairman, 
Committee  on  Health,  Education,  Labor, 
arid  Pensions,  U.S.  Senate,  entitled 
"RETIREE  HEALTH  BENEFITS— 
Employer-Sponsored  Benefits  May  Be 
Vulnerable  to  Further  Erosion"  (GAO- 
01-374)  in  May  2001.  The  GAO 
summarized  its  findings  as  follows: 

Despite  a  sustained  strong  economy  and 
several  years  of  relatively  low  rates  of 
increase  in  health  insurance  premiums,  the 
decline  in  the  availability  of  employer- 
sponsored  retiree  health  benefits  has  not 
reversed  since  1997 — the  last  year  for  which 
we  had  reported  previously — and  several 
indicators  suggest  that  there  may  be  further 
erosion  in  these  benefits.  Employer  benefit 
consultemts  we  contacted  generally  indicated 
that  retiree  health  benefits  were  continuing  to 
decline.  Two  widely  cited  employer  benefit 
surveys,  however,  provide  conflicting  data  as 
to  whether  the  proportion  of  employers 
sponsoring  retiree  health  insurance  remained 
stable  or  declined  slightly  fi-om  1997  through 
2000.  In  some  cases,  employers  provide 
retiree  health  benefits  to  current  retirees  or 
long-term  employees,  but  newly  hired 
employees  are  not  eligible.  To  date,  however, 
the  percentage  of  retirees  with  employer- 
sponsored  coverage  has  remained  relatively 
stable  over  the  past  several  years,  with  about 
37  percent  of  early  retirees  and  26  percent  of 
Medicare-eligible  retirees  receiving  retiree 
health  coverage  from  a  former  employer.  This 
stability  may  also  be  linked  to  employers' 
tendency  to  reduce  coverage  for  future  rather 
than  current  retirees.  In  some  cases, 
employers  that  continue  to  offer  retiree 
health  benefits  have  reduced  the  terms  of 
these  benefits  by  increasing  the  share  of 
premiums  that  retirees  pay  for  health 
benefits,  increasing  co-payments  and 
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deductibles,  or  capping  the  employers' 
expenditures  for  coverage. 

Several  current  and  developing 
market,  legal,  and  demographic  factors 
may  contribute  to  a  further  decline  in 
employer-sponsored  retiree  health 
benefits.  These  factors  include — 

•  A  resumption  of  health  insurance 
premiimis  rising  at  a  rate  faster  than 
general  inflation; 

•  Proposed  changes  in  Medicare 
coverage,  such  as  adding  a  new 
prescription  drug  benefit,  that  could 
affect  the  costs  and  design  of  employers 
supplemental  health  benefits  for 
Medicare-eligible  retirees; 

•  A  recent  circuit  court  ruling 
allowing  claims  of  violations  of  federal 
age  discrimination  law  when  employers 
make  distinctions  in  health  benefits 
they  offer  retirees  on  the  basis  of 
Medicare  eligibility;  and 

•  The  movement  of  the  baby  boom 
generation  into  retirement  age,  leading 
some  employers  to  have  a  growing 
number  of  retirees  relative  to  active 
workers. 

Retirees  whose  former  employers 
reduce  or  eliminate  health  benefits  often 
face  limited  or  unaffordable  alternatives 
to  obtaining  coverage.  Retirees  may 
purchase  coverage  on  their  own — either 
individual  insurance  policies  for  these 
under  age  65  or  Medicare  supplemental 
plans  for  those  age  65  or  older. 
However,  despite  federal  laws  that 
guarantee  access  to  some  individual 
insurance  policies  to  certain  individuals 
who  lose  group  coverage,  retirees'  ages 
and  often  poorer  health  status  combine 
to  make  individually  purchased  health 
insurance  expensive.  For  example,  the 
majority  of  states  do  not  restrict  the 
price  of  premiums  that  carriers  may 
charge  individuals  who  purchase 
individual  insiuance  policies.  Thus, 
carriers  in  tliese  states  may  charge  60- 
year-old  males  a  monthly  premiimi 
close  to  4  times  higher  than  what  they 
charge  30-year-old  males,  and  there  may 
be  an  even  bigger  difference  if  the  older 
individual  is  not  healthy.  Similarly,  the 
number  of  Medicare  supplemental  plans 
that  federal  law  guarantees  to  retirees 
over  65  whose  employers  eliminate 
coverage  is  limited,  and  they  do  not 
include  coverage  for  benefits  such  as 
prescription  drugs.  Thus,  retirees 
seeking  alternative  coverage  could 
receive  less  comprehensive  coverage 
and  pay  more  for  it  than  they  had 
previously. 

The  findings  of  the  GAO  report  were 
supported  and  expanded  upon  by  the 
Employee  Benefit  Research  Institute 
(EBRI)  Issue  Brief  Number  236,  "Retiree 
Health  Benefits:  Trends  and  Outlook." 
authored  by  Paul  Fronstin  in  August 


2001.  The  Issue  Brief  reported  that 
employers  had  taken  various  actions  in 
response  to  SFAS  106,  including 
placing  caps  on  the  employers' 
expenditures,  changing  age  and  service 
requirements,  and  moving  to  "defined 
contribution"  health  benefits.  Some 
employers  dropped  all  retiree  health 
benefits  for  future  retirees  and  other 
employers  dropped  benefits  for  ciurent 
retirees'  coverage,  though  this  action 
occurred  less  often  than  did  other 
changes.  Regarding  future  trends,  EBRI 
found  the  following: 

While  the  changes  employers  have  made  to 
retiree  health  benefits  do  not  appear  to  be 
having  much  impact  on  current  retirees,  they 
are  likely  to  be  felt  most  by  futiire  retirees 
who  have  not  yet  or  may  never  become 
eligible  for  retiree  health  benefits  because  the 
courts  have  ruled  that  an  employer  has  a 
righj  to  terminate  or  amend  retiree  health 
benefits  only  if  it  has  proved  that  such  a  right 
has  been  reserved  or  stated  in  specific 
language  and  on  a  widely  known  basis. 

The  EBRI  Issue  Brief  also  remarked 
that  many  early  retirees,  ages  55-64, 
who  were  not  covered  by  employment- 
based  retiree  health  insurance,  had 
difficulty  finding  affordable  insurance. 
This  observation  helped  to  explain  the 
report's  finding  that — 

By  law,  employers  are  under  no  obligation 
to  provide  retiree  health  benefits,  except  to 
current  retirees  who  can  prove  that  they  were 
previously  promised  a  specific  benefit. 
Between  1994  and  1999,  retirees  ages  55-64 
experienced  an  increase  in  the  likelihood  of 
being  uninsured,  but,  as  mentioned  above, 
the  percentage  of  retirees  covered  by  health 
benefits  through  a  former  employer  or  union 
was  unchanged  (although  as  is  shown  below, 
current  retirees  have  seen  increases  in  their 
share  of  health  insurance  premiums).  In 
addition,  the  likelihood  of  an  early  retiree 
having  health  insurance  through  his  or  her 
own  spouse  increased.  An  erosion  of  public 
health  insurance  and  health  insurance 
purchased  directly  from  an  insure'  accounts 
for  the  increase  in  the  uninsured. 

The  courts  continue  to  find  that  an 
employer  has  a  right  to  terminate  or 
amend  retiree  health  benefits  if  such  a 
right  has  been  reserved  or  stated  in 
specific  language  and  on  a  widely 
known  basis.  In  Hughes  v.  3M  Retiree 
Medical'PIan  (2002  CAS),  2002  WL 
276767,  the  Eighth  Circuit  held  that  an 
employee  booklet  describing  a  retiree 
health  plan  did  not  create  a  "lifetime" 
benefit  because  the  summary  plan 
description  was  silent  as  to  vesting.  The 
Court  also  noted  that  the  benefit  booklet 
contained  the  statement  that  "itjhe 
company  bopes  and  expects  to  continue 
these  plans  indefinitely,  but  reserves  the 
right  to  amend  or  discontinue  them, 
subject  to  collective  bargaining  as 
required." 


A  recent  study  by  a  joint  project  of  the 
Kaiser  Family  Foundation,  the 
CommonweEdth  Fund,  and  the  Health 
Research  &  Education  Trust  found  nut 
only  that  the  number  of  employel^  '.vho 
sponsor  retiree  health  plans  i.s 
continuing  to  decline,  but  that  those 
plan  sponsors  who  are  (.ontinuim;  their 
retiree  health  plans  arn  considoring 
shifting  more  of  the  cn«i  tn  the  retinues. 
Mark  A.  Hofftnann,  writing  for 
"Business  Insurance"  un  April  17,  2002; 
reported  the  following: 

.  The  percentage  of  employers  offering 
retiree  health  care  coverage  is  cuntinuing  to 
drop,  according  to  a  survey  released  earlier 
this  week. 

Only  34%  of  U.S.  companies  with  200  or 
more  employees  offered  he  alth  t:are  (.:6\  erage 
to  Medicare-eligible  retirees  in  2001.  down 
from  37%  in  2000  and  41%  in  1999, 
according  to  the  study,  titled  "Erosion  of 
Private  Health  Care  Insurance  Coverage  for 
■Retirees!" 

The  study. . .  also  found  that  Medicare-age 
retirees,  on  average,  pay  26%  of  the  total  cost 
of  their  health  care  premiums,  compared 
with  13%  paid  by  actire  workers  in  the  same 
firms. 

"By  2001,  numerous  warning  signs 
indiC:ate  that,  although  few  employers  are 
dropping  coverage  altogether,  many  sav  they 
plan  to  make  changes  that  shift  a  greater 
share  of  costs  to  retirees,  by  raising  premium 
contributions  and  imposing  greater  cosl- 
sharing  requirements  for  bt^nefits  sue  b  as 
prescription  drugs,"  the  report  states. 

As  did  the  EBRI  Issue  Brief,  the  study 
found  that  while  retiree  hfalth  coverage  will 
probably  continue  to  be  provided  for  current 
retirees,  the  prospect  of  retiree  health 
coverage  for  future  retirees  is  less  cerlain. 
The  survey  made  the  following  observation: 

Yet,  jusi  4%  of  companies  offering  retiree 
coverage  say  they  are  likely  to  eliminate  that 
coverage  entirely  in  the  next  two  years. 
Seven  percent  of  firms  say  it's  likely  thfiv 
will  eliminate  retiree  benefits  for  new 
employees  or  for  existing  workers  who  have 
not  yet  retired. 

However,  while  no  jumbo  firms  indicate 
they  would  eliminate  retiree  health  coverage 
entirely,  11%  say  they  are  likely  to  eliminate 
them  for  new  employees  or  existing  workere 
who  have-not  yet  retired. 

The  staff  reviewed  copies  of  post- 
retirement  benefit  documents  and  plan 
descriptions  of  several  defense 
contractors.  At  the  request  of  the  CAS 
Board  staff,  the  Defense  Contract  Audit 
Agency  (DCAA)  provided  these  copies 
fi-om  their  contract  files  after  obtaining 
permission  from  the  contractors  to 
release  these  proprietary'  materials  for 
review  by  the  Board  and  its  staff  in  their 
deliberation  on  this  case.  While  the 
details  and  the  benefits  provided  by 
these  plans  were  quite  varied  among  the 
plan  documents,  the  provisions  of  these 
plans  were  consistent  with  the  general 
description  of  post-retirement  benefit 
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plans  found  in  most  articles  and 
literature  on  the  subject.  In  particular, 
attainment  of  an  age  close  to  retirement 
and  significant  service — e.g.,  age  50  and 
•20  years  of  service — were  usually 
required  for  eligibility.  All  the  plans 
contained  reference  to  the  contractor's 
unrestricted  right  to  amend  or  terminate 
the  plan. 

There  have  also  been  a  number  of 
news  stories  in  the  print  and  broadcast 
media  concerning  retirees  from  large 
private  companies  who  have  lost  their 
employer-based  retiree  health  insurance 
and  have  been  unable  to  purchase 
health  insurance  coverage  on  their  own 
due  to  pre-existing  conditions  or  cost. 
As  the  general  public  has  become 
increasing  aware  of  this  issue,  some 
members  of  Congress  have  begun 
considering  how  the  protections  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  or  other  statutes 
might  be  extended  to  protect  these 
retirees. 

In  response  to  a  request  from 
Representative  Ccirolyn  McCarthy,  the 
GAO  did  a  survey  of  three  major  defense 
contractors.  In  a  letter  to  the 
Congresswoman  dated  February  27. 
2003,  which  reported  on  "Retiree  Health 
Benefits  at  Selected  Government 
Contractors,"  the  GAO  wrote: 

DCMA  and  DCAA  closely  monitored 
postretirement  health  benefits  to  ensure 
charges  to  the  government  were  made  in 
compliance  with  federal  regulations.  As 
part  of  their  oversight  efforts,  the  two 
agencies  performed  risk  assessments 
and  conducted  regular  reviews  of  the 
contractors'  actual  and  projected 
postretirement  health  benefits  costs  and 
the  assumptions  underlying  future 
projections.  For  the  2  years  covered  in 
our  review,  neither  DCAA  nor  DCMA 
found  any  significant  problems  with  the 
contractors'  actual  or  projected 
postretirement  health  benefit  costs.  For 
example,  DCAA  took  no  exceptions  to 
the  projected  costs  reflected  in  the 
contractors-'  pricing  proposals  and  took 
exception  to  less  than  1  percent  of  the 
$756  million  in  postretirement  health 
benefits  costs  incurred  by  the 
contractors  over  the  2-year  period. 

Conclusions  - 

Because  contractors  need  the 
flexibility  to  modify,  reduce,  or  even 
eliminate  post-retirement  benefits  in  the 
future  in  response  to  the  pressures  of 
medical  inflation,  an  aging  population, 
and  global  competition,  the  Board  finds 
that  the  liability  for  post-retirement 
benefits  cannot  be  made  sufficiently 
firm  to  be  recognized  for  government 
cost  accounting  purposes  without 
undue  financial  risk  to  both  the 
contractor  and  the  government. 


Therefore,  tke  Board  has  decided  to 
discontinue  further  development  of  the 
rule  propos«  d  in  the  ANPRM  and  the 
project  (CAi  B  Docket  No.  96-02A)  to 
develop  a  se  parate  Cost  Accounting 
Standard  (C  VS)  that  addresses  the 
recognition  )f  costs  of  post-retirement 
benefit  plan  ;  under  government  cost- 
based  contK  cts  and  subcontracts. 


Angela  B.  Sty 

Chair,  Cost  A 
[FR  Doc.  03-; 

BILUNG  CODE 


3 


as. 


counting  Standards  Board. 
43053  Filed  9-9-03;  8:45  am) 

10-01-P 


DEPARTME  ^T  OF  TRANSPORTATION 

Research  ai  id  Special  Programs 
Administration 

49  CFR  Par*  171, 173  and  180 
[Docket  No.  RSPA-03-14405  (HM-220F)] 
RIN2137-ADr8 

Hazardous  Materials  Regulations: 
Aluminum  Qylinders  Manufactured  of 
Aluminum  Alloy  6351 -T6  Used  in 
SCUBA,  SC^A,  and  Oxygen  Service— 
Revis^  Re<  ualification  and  Use 
Criteria 


AGENCY: 

Administration 
ACTION:  Noti 
(NPRM). 


Research  and  Special  Programs 
(RSPA),  DOT. 
:e  of  proposed  rulemaking 


SUMMARY:  R!  PA 


requirement ; 
Materials 
Parts  171- 
cylinders 
aluminum  a 
of  this  ru 
enhance 
for  personal 
during  the 
adopt  a 
sustained  loi 
the  risk  of  a 


DATES: 

November  1 


proposes  to  amend 
in  the  Hazardous 
R^ulations  (HMR;  49  CFR 
pertaining  to  aluminum 
factured  using 
loy  6351-T6.  The  purpose 
len  aking  initiative  is  to 

,  minimize  the  potential 
injury  and  property  damage 
Under  filling  process,  and 
standard  for  early  detection  of 
i  id  cracking  (SLC)  to  reduce 
;ylinder  ruptiure. 

Com^ients  must  be  received  bv 
2003. 


110) 
mi  nut 


saf(  tv 


C" 


I, 


ADDRESSES 

by  any  of  th( 
•  Web  Sit! 
Follow  the 


oil 


comments 
site. 

•  Fax:  1-: 

•  Mail:  Ddcket 
U.S.  DepartE  lent 
Seventh  Stre  et 
Room  PL-4CI1 
001. 

•  Hand  Delivery 
Managemeni 
the  plaza  levpl 
400  Seventh 


fou  may  submit  comments 
following  methods: 
:  http://dms.dot.gov. 
instructions  for  submitting 
the  DOT  electronic  docket 


302-493-2251. 

Management  System; 
of  Transportation,  400 
SW.,  Nassif  Building, 
Washington,  DC  20590- 


To  the  Docket 
System;  Room  PL-401  on 

of  the  Nassif  Building. 
Street,  SW.,  Washington, 


DC  between  9:00  am  and  5:00  pm, 
Monday  through  Friday,  except  Federal 
Holidays.  y\, 

Instructions:  You  must  include  the 
agency  njibie  and  docket  number  RSPA 
-03-14465  (HM-220F)  or  the  Regulatory 
IdentifioMion  Number  (RIN)  for  this 
notice  at  me  beginning  of  your 
comment.  For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  the  Public  Participation  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  section  of  this 
document. 

Docket:  You  may  view  the  public 
docket  through  the  Internet  at  http:// 
dms.dot.gov  or  in  person  at  the  Docket 
Management  System  office  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Toughiry,  Office  of  Hazardous 
Materials  Technology,  (202)  366-4545, 
or  Charles  E.  Betts,  Office  of  Hazardous 
Materials  Standards,  (202)  366-8553; 
RSPA,  U.S.  Departn^ent  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 
Contents 

I.  Background 
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Regulatory  Polices  and  Procedures 
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Policies 

E.  Paperwork  Reduction  Act 
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H.  Environmental  Assessment 

I.  Privacy  Act 

I.  Background 

Cylinders  made  of  aluminum  alloy 
6351-T6  are  knowm  to  be  susceptible  to 
sustained  load  cracking  (SLC)  in  the 
neck  and  shoulder  area  of  the  cylinder. 
The  majority  of  the  SLC-related  ruptures 
have  occurred  in  self-contained 
underwater  breathing  apparatus 
(SCUBA),  self-contained  breathing 
apparatus  (SCBA),  and  oxygen  services. 
Since  1994,  the  Research  and  Special 
Programs  Administration  (RSPA,  we) 
has  been  notified  of  twelve  suspected 
SLC  ruptures  of  cylinders  manufactured 
of  aluminum  alloy  6351-T6.  Five  of  the 
twelve  ruptiires  resulted  in  serious 
injuries.  RSPA's  review  of 
manufacturers'  data  revealed  that  there 
have  been  several  thousand  cylinders 
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that  leaked,  and  many  additional 
cylinders  have  been  found  with  cracks 
in  the  cylinder's  neck  during  the  normal 
requalification  process.  Manufacturers 
of  cylinders  made  from  the  6351-T6 
alloy  have  performed  research,  testing 
and  analysis  to  determine  whether  there 
is  any  correlation  between  SLC  and  the 
probability  of  a  cylinder  ruptxne.  The 
data  indicated  that  the  cylinders  would 
leak  but  not  rupture  when  operated  at 
marked  service  pressure.  It  was  also 
found  that  the  probability  of  cracking 
increases  with  an  increase  in  stress 
levels.  We  performed  additional 
metallurgical  analysis  on  several 
ruptured  cylinders  to  verify  the  cause  of 
failure  and  failiu-e  mode.  [See  the 
metallurgical  analysis  reports  at  http:// 
hazmat.dot.gov/3aI_cyls_info.htm.) 
Those  metallurgical  analyses  revealed 
that  SLC  caused  the  cylinder  ruptures, 
but  the  results  were  inconclusive  as  to 
why  the  cylinders  abruptly  ruptured 
instead  of  leaked.  United  States 
manufacturers  discontinued  using 
aliuninum  alloy  6351-T6  in  mid-1990, 
replacing  it  with  aluminum  alloy  6061- 
T6,  which  is  not  susceptible  to  SLC.  We 
estimate  that  approximately  four  million 
U.S.  cylinders  manufactured  from 
aluminum  alloy  6351-T6  are  in  use  in 
SCUBA,  SCBA,  and  oxygen  services. 

The  primary  domestic  manufacturers 
of  DOT  SAL  cylinders  currently  in 
service  are  Luxfer  USA;  Walter  Kidde 
Co.;  Cliff  Impact  Division  of  Parker 
Hannifin  Corporation;  and  Catalina 
Cylinders.  The  majority  of  the  cylinders 
are  being  used  in  six  major  services:  (1) 
SCUBA,  (2)  SCBA,  (3)  carbon  dioxide, 
(4)  oxygen,  (5)  industrial  gases,  and  (6) 
fire  extinguishers. 

Cylinders  manufactured  of  aluminum 
alloy  6351-T6  prior  to  July  1990  include 
seamless  aluminum  cylinders  marked 
"DOT  3AL",  including  those  marked 
with  "DOT  3AL"  above  or  near  one  of 
the  following  exemption  or  special 
permit  numbers:  6498,  7042,  8107, 
8364,  and  8422.  In  addition,  unles.s 
determined  otherwise,  affected 
individuals  should  assume  that  a  DOT 
3AL  or  DOT-E  7235  cylinder 
manufactured  outside  the  United  States 
is  constructed  of  aluminum  alloy  6351- 
T6. 

On  August  8,  2002.  we  published  a 
final  rule  (Docket  HM-220D,  67  FR 
51626)  that  amended  the  requirements 
of  the  HMR  applicable  to  the 
maintenance,  requalification,  repair, 
and  use  of  DOT  specification  cylinders. 
In  that  final  rule,  we  added  the 
following  amendments  pertaining  to 
DOT  specification  cylinders  made  with 
aluminum  alloy  6351-T6: 

•  We  removed  the  authorization  for 
the  manufacture  of  DOT  specification 


cylinders  from  aluminum  alloy  6351-T6 
because  cylinders  manufactured  with 
this  aluminum  alloy  have  a  greater  risk 
of  failvire  than  other  aluminiun 
cylinders. 

•  We  prohibited  these  cylinders  for 
Hazard  Zone  A  materials  effective  on 
October  1 ,  2002.  After  that  date, 
cylinders  made  of  aluminum  alloy 
6351-T6  may  not  be  filled  and  offered 
for  transportation  in  toxic  inhalation 
hazard  service. 

•  We  prohibited  the  use  of  cylinders 
manufactiu^d  of  aluminum  alloy  6351- 
T6  for  pases  having  pyrophoric 
properties. 

•  We  required  a  DOT  specification  or 
exemption  cylinder  made  of  alimiinum 
allow  6351-T6  to  be  inspected  for 
evidence  of  sustained  load  cracking  in 
the  neck  and  shoulder  area. 

As  stated  earlier,  the  majority  of  the 
SLC-related  ruptures  occurred  in 
SCUBA,  SCBA  and  oxygen  services. 
Additionally,  for  these  services,  the 
probability  of  cracking  increases  due  to 
the  increased  frequency  with  which 
cylinders  in  these  services  are  filled.  We 
recognize  that  cylinders  used  in 
beverage  service  are  also  filled  on  a 
frequent  basis.  However,  beverage 
service  cylinders  typically  are  filled  to 
lower  pressures  than  cylinders  used  in 
SCUBA,  SCBA,  and  oxygen  services, 
thereby  reducing  the  stress  levels  to 
which  beverage  service  cylinders  are 
subjected.  Moreover,  in  SCUBA  and 
SCBA  services,  the  cylinder  is  attached 
to  the  back  of  a  diver  or  firefighter, 
which  substantially  increases  the  risk  of 
injury  or  fatality  in  the  event  of  a 
rupture.  Similarly,  an  oxygen  cylinder 
may  be  placed  close  to  a  patient  in  the 
hospital  or  home.  SLC  could  also  result 
in  an  oxygen  leak  that  may  cause  an 
explosion.  Therefore,  because  of  the 
higher  risk  in  SCUBA,  SCBA  and 
oxygen  services,  this  rulemaking  (HM- 
220F)  proposes  to  adopt  a  standard  for 
early  detection  of  SLC  to  reduce  the  risk 
of  a  cylinder  rupture. 

We  performed  an  analysis  of  costs 
associated  with  operating  cylinders 
manufactured  of  aluminum  alloy  6351- 
T6.  The  economic  evaluation 
considered  and  compared  the  costs  of 
three  possible  alternatives:  (1)  Leaving 
the  cylinder  in  service  without  taking 
any  additional  measures  to  reduce  the 
risk,  (2)  removing  all  cylinders  made  of 
aluminum  alloy  6351-T6  from  service, 
or  (3)  performing  a  non-destructive 
examination  (NDE)  at  the  time  of  the 
cylinder's  periodic  requalification  and 
requiring  additional  operational 
controls  (OC)  during  the  cylinder  filling 
process.  Estimating  the  societal  cost  of 
injuries  or  fatalities  that  would 
otherwise  be  avoided  if  SLC  were 


eliminated  is  complicated.  The 
uncertainties  due  to  the  unpredictabilit>' 
at  which  ruptures  occm-  and  the 
likelihood  that  aging  cylinders  may  be 
progressively  more  prone  to  SLC  makes 
option  three  to  most  prudent  of  the 
three  options.  It  also  addresses  a  known 
safety  problem  without  imposing 
excessive  costs. 

DOT  SAL  cylinders  must  be 
requalified  every  five  years  (twelve 
years  for  fire  extinguishers)  in 
accordance  with  §  180.205  of  the  HMR. 
The  requalification  performed  under 
§  180.205  includes  a  visual  inspection 
(internal  and  external)  and  a  volumefric 
expansion  test.  The  requalification  does 
not  include  a  specific  NDE  of  the 
cylinder  neck  or  crown  areas  for 
detection  of  SLC.  However,  we 
luderstand  that  in  addition  to  the  visual 
inspection  and  volumetric  expansion 
test,  many  users  and  requalifiers  are 
cvurently  performing  an  eddy  current 
examination.  Approximately  2,000  eddy 
current  devices  have  been  purchased  by 
A^arious  cylinder  requalifiers  to  examine 
aluminum  cylinders  for  SLC.  Cylinder 
manufacturers  report  that  a  large 
niunber  of  effected  cylinders  have  been 
removed  from  service  because  of  flaws 
discovered  during  eddy  current 
examination.^ . 

We  evaluated  three  NDE  methods — 
visual  examination  (VT),  eddy  current 
examination  (ET),  and  ultrasonic 
examination  (UT) — to  detect  a  critical- 
size  crack.  A  cylinder  with  a  critical- 
size  crack  must  be  removed  from  service 
upon  detection  of  the  crack.  Under  the 
direction  of  RSPA,  Texas  Research - 
Institute  (TRI)  evaluated  these  three 
NDE  (VT,  ET.  UT)  methods  by 
performing  blind  examinations  that 
were  applied  by  individuals  of  varying 
skill  levels  (See  the  Nondestructive 
Inspection  of  High  Pressure  Aluminum 
Gas  Cylinder,  Final  Report,  dated 
September  2000,  at  http:// 
hazmat.dot.gov/ohmforms.htm^nther). 
TRI  determined  that  eaqji  NDE  method 
v.'as  capable  of  detecting  SLC.  but  the 
detectability  using  VT  was  limited  by 
external  factors,  such  as  the  inspector's 
eye  sight,  lighting,  position  of  the  i.rack. 
and  alertness  of  the  examiner.  TK\  also 
determined  that  UT  must  be  applied  by 
A  certified  technician  to  produce 
accurate  results  in  detecting  SLC.  TRI 
concluded  that  ET  combined  with  a 
visual  inspection  (VT)  provides  the 
most  accurate  and  practical  examination 
for  detecting  SLC.  Both  ET  and  VT  caji 
be  conducted  by  a  requalifier  with 
minimal  training. 

In  this  NPRM,  we  propose  to  require 
cylinders  manufactured  of  aluminum 
alloy  6351-T6  used  in  SCUBA  (diving). 
SCBA  (firefighting),  and  oxygen  senire 
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to  undergo  a  combined  visual  and  eddy 
current  examination  (referred  to  as  "VE" 
in  this  rulemaking)  in  order  to  requalify 
the  cylinders  in  accordance  with 
§  180.205.  We  propose  to  add  a  new 
Appendix  C  to  part  180,  to  specify  the 
procedure  to  be  used  to  conduct  the  ET 
examination.  No  person  may  requalify  a 
DOT  specification  or  exemption 
-cylinder  in  accordance  with  §  180.209  of 
this  chapter  unless  that  person  has  been 
issued  a  requalifier  identification 
niunber  (RIN)  as  provided  in 
§  107.805(d).  Each  person  who  holds  a 
valid  RIN  and  performs  an  ET  in 
accordance  with  §  180.205  must  notify 
RSPA  in  writing  in  accordance  with  the 
procedural  requirements  in  §  107.805. 
We  are  also  proposing  that  suitable 
safeguards  be  provided  to  protect 
personnel  and  facilities  should  failiu-e 
occur  during  the  filling  of  cylinders 
manufactured  of  aluminum  alloy  6351- 
T6  used  in  SCUBA,  SCBA,  and  oxygen 
services.  Additionally,  we  are 
recommending  that  only  individuals 
essential  to  the  filling  process  be 
allowed  in  the  vicinity  of  the  cylinder 
during  the  filling  process. 

Although  we  believe  that  the  twelve 
reported  SLC  suspected  ruptures  under- 
represent  the  extent  of  the  SLC  issue,  we 
do  not  have  sufficient  data  to  determine 
whether  the  SLC  related  ruptures  extend 
beyond  those  services  discussed  above. 
Therefore,  we  are  requesting  additional 
information  from  manufactures  and 
users  who  are  aware  of  the  rupture  of 
any  DOT  3AL  cylinder  or  any  other 
cylinder  manufactured  from  aluminum 
alloy  6351-T6,  whether  the  incident 
was  domestic  or  foreign,  to  submit  the 
information  in  their  comments  to  this 
rulemaking.  More  broadly,  we  invite 
conmienters  to  address  the  issue  of 
whether  the  new  inspection 
requirements  proposed  in  this  NPRM 
should  apply  to  cylinders  manufactured 
of  aluminum  alloy  6351-T6  and  used  in 
services  other  than  SCUBA,  SCBA,  or 
oxygen. 

n.  Public  Participation 

You  should  identify  the  docket 
number  RSPA-03-14405  (HM-220F)  at 
the  beginning  of  your  comments.  You 
should  submit  two  copies  of  your 
comments,  if  you  submit  them  by  mail. 
If  you  wish  to  receive  confirmation  that 
RSPA  received  your  comments,  you 
should  include  a  self-addressed 
stamped  postcard.  Internet  users  may 
access  all  comments  received  by  DOT  at 
http://dms.dot.gov. 
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We  are  pibposing  to  revise  paragraph 
(d)  and  to  ai  id  a  new  paragraph  (f)(8)  to 
specify  the  equalification  marking 
requiremen  s  for  those  aluminum 
cylinders  th  at  successfully  pass  the 
combined  e  Idy  current  examination 
and  visual  ipspection. 


IV.  Regulatory  Anal3rses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
proposed  rule  is  not  considered  a 
significant  rule  imder  the  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation  [44  PR 
11034].  A  regulatory  analysis  is 
available  for  review  in  the  docket. 

The  compliance  costs  associated  with 
this  rule  are  minimal.  The  regulatory 
anedysis  revealed  the  increased  cost  for 
performing  an  NDE  and  OC  to  be  small 
compared  to  the  cost  and  safety  risks  of 
"doing  nothing,"  and  it  is  significantly 
less  than  the  cost  of  "removing  all 
cylinders  from  service."  The  economic 
evaluation  data  were  based  on 
information  obtained  from  cylinder 
manufacturers,  industrial  gas 
companies,  cylinder  inspectors,  and  on 
metallurgical  evaluation  of  the  ruptured 
cylinders.  We  determined  that  the 
removal  of  cylinders  manufactured  of 
aluminum  alloy  6351-T6  will  result  in 
a  significant  economic  impact  to 
cylinder  owners  and  may  cause  a 
serious  shortage  of  breathing  air 
cylinders  used  in  fire  fighting  and 
medical  applications.  Therefore,  based 
on  the  risk  assessment  and  regulatory 
analysis,  we  conclude  that  a 
requirement  to  perform  an  eddy  current 
examination  combined  with  a  visual 
inspection  at  the  required  five-year 
requalification  period  is  the  best 
alternative.  Since  the  NDE  would  take 
place  at  the  time  of  the  currently 
required  five-year  requalification 
period,  the  cost  would  be  reduced 
substantially.  We  estimate  the  cost  of 
volumetric  expansion  test  and  internal 
visual  inspection  that  is  required  under 
the  current  regulation  to  be  $5.00  per 
cylinder  every  five  years.  We  estimate 
that  the  eddy  current  examination 
combined  with  the  current  volumetric 
expansion  test  and  visual  inspection  to 
be  $7.25  per  cylinder  every  five  years. 
The  estimated  $7.25  per  cylinder 
includes  the  initial  start-up  cost  (e.g., 
training  and  cost  of  purchasing  eddy 
current  equipment).  Therefore,  we 
estimate  the  additional  annual  cost  of 
the  eddy  ciurent  examination  combined 
with  the  visual  inspection  to  be  $0.45 
per  cylinder.  The  average  annual  cost  of 
this  examination  is  the  annual  cost  per 
cylinder  multiplied  by  the  number  of 
cylinders,  or  $1,800,000.  The  cost  of 
additional  operational  controls  is 
nominal. 
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While  researching  a  viable  NDE 
method  that  could  accurately  detect 
SLC.  we  made  a  significan'.  effort  to 
reduce  the  risk  of  injury  by  educating 
cylinder  users  regarding  the  risk  of 
using  cylinders  manufactured  of 

Sluminum  alloy  6351-T6.  As  a  result  of 
!iis  effort,  we  published  the  following 
safety  advisory  notices  in  the  Federal 
Register  between  1983  and  1999, 
concerning  SLC  in  cylinders 
manufactured  of  ahiminiun  alloy  63 SI- 
TS: 
Aug.  11,  1983;  Vol.  48,  No.  156;  pg. 

36559 
Feb.  27,  1984;  Vol.  49,  No.  39;  pg.  7182 
Nov.  01,  1984;  Vol.  49,  No.  213;  pg. 

44047 
Jul.  17,  1985;  Vol.  50.  No.  137;  pg.  29037 
Aug.  15, 1985;  Vol.  50,  No.  158;  pg. 

32944 
Jul.  10,  1987;  Vol.  52,  No.  132;  pg.  26027 
Mar.  24.  1993;  Vol.  58,  No.  55;  pg.  15895 
Aug.  10,  1993;  Vol.  58,  No.  152;  pg. 

42620 
Jul.  26, 1994;  Vol.  59,  No.  142;  pg.  38028 
Dec.  14, 1998;  Vol.  63,  No.  239;  pg. 

68819 
Oct.  18,  1999;  Vol.  64,  No.  2001;  pg. 

56243 

B.  Executive  Order  13132 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  proposed 
rule  would  preempt  State,  local  and 
Indian  tribe  requirements,  but  does  not 
propose  any  regulation  that  has  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  material; 

(2)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(3)  the  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  the  written  notification,  recording, 
and  reporting  of  the  unintentional 
release  in  transportation  of  hazardous 
material;  or 

(5)  the  design,  manufactiu-ing, 
fabricating,  marking,  maintenance. 


reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule  covers  items  2  and 
5  and  would  preempt  any  State,  local, 
or  Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 

Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that,  if  the  Secretary  of 
Transportation  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
the  Secretary  must  determine  and 
publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
We  propose  that  the  effective  date  of 
Federal  preemption  will  be  90  days 
from  publication  of  a  final  rule  in  the 
Federal  Register. 

C.  Executive  Order  131 75 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
have  tribal  implications,  does  not 
impose  substantial  direct  compliance 
costs,  and  is  not  required  by  statute,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act,  Executive 
Order  13272,  and  DOT  Procedures  and 
Policies 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  a  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  imposes  only  minimal  new 
costs  of  compliance  on  the  regulated 
industry.  Based  on  the  assessment  in  the 
regulatory  evaluation.  I  hereby  certify 
that  while  this  rule  applies  to  a 
substantial  number  of  small  entities, 
there  will  not  be  a  significant  economic 
impact  on  those  small  entities.  A 
detailed  Regulatory  Flexibility  analysis 
is  available  for  review  in  the  docket. 

This  proposed  rule  has  been 
developed  in  accordance  with  Executive 
Order  13272  ("Proper  Consideration  of 
Small  Entities  in  Agency  Rulemaking") 
and  DOT'S  procedures  and  policies  to 
promote  compliance  with  the 
Regulatory  Flexibility  Act  to  ensure  that 
potential  impacts  of  draft  rules  on  small 
entities  are  properly  considered. 


E.  Paperwork  Reduction  Act 

This  proposed  rule  may  result  in  a 
modest  increase  in  aimual  burden  and 
costs  based  on  a  new  information 
collection  requirement.  These  proposals 
regarding  the  shipment  of  aluminum 
cylinders  which  result  in  a  new 
information  collection  requirement  will 
be  submitted  to  0MB  for  review  and 
approval.  RSPA  currently  has  an 
approved  information  collection  under 
0MB  Control  No.  2137-0022.  "Testing. 
Inspection,  and  Marking  Requirements 
for  Cylinders." 

Section  1320.8(d),  Title  5.  Code  of     , 
Federal  Regulations  requires  that  RSPA 
provide  interested  members  of  the 
public  and  affected  agencies  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  requests. 
This  notice  identifies  a  new  information 
collection  request  that  RSPA  will 
submit  to  OMB  for  approval  based  on 
the  requirements  in  this  proposed  nde. 
RSPA  has  developed  burden  estimates 
to  reflect  changes  in  this  proposed  rule. 
RSPA  estimates  that  the  total 
information  collection  and 
recordkeeping  burden  as  proposed  in 
this  rule  would  be  as  follows: 

OMB  No.  2137-O022: 

Total  Annual  Number  of 
Respondents:  139.352. 

Total  Annual  Responses:  153.287. 

Total  Annual  Burden  Hours:  271,461. 

Total  Annual  Butden  Cost: 
$2,615,515. 

Total  One-Time  Start-Up  Cost: 
$964,000. 

RSPA  specifically  requests  comments 
on  the  information  collection  and 
recordkeeping  burdens  associated  with 
developing,  implementing,  and 
maintaining  these  requirements  for 
approval  under  this  proposed  rule. 

Direct  your  requests  for  a  copy  of  the 
information  collection  to  Deborah 
Boothe  or  T.  Glenn  Foster,  Office  of 
Hazardous  Materials  Standards  (DHM- 
10),  Research  and  Special  Programs 
Administration,  Room  8102, 400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001 .  Telephone  (202)  366-8553. 

Address  written  comments  to  the 
Dockets  Unit  as  identified  in  the 
ADDRESSES  section  of , this  ndemaking. 
We  must  receive  your  comments  prior 
to  the  close  of  comment  period 
identified  in  the  DATES  section  of  this 
rulemaking.  Under  the  Paperwork 
Reduction  Act  of  1995.  no  person  is 
required  to  respond  to  an  information . 
collection  unless  it  displays  a  valid 
OMB  control  number.  If  these  proposed 
requirements  are  adopted  in  a  final  rule, 
RSPA  will  submit  the  revised 
information  collection  and 
recordkeeping  requirements  to  the 
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Office  of  Management  and  Budget  for 
approval. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be,  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

G.  Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100    ' 
million  or  more  to  either  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

H.  Environmental  Assessment 

The  National  Environmental  Policv 
Act  of  1969  (NEPA),  as  amended  [42" 
U.S.C.  4321-4347),  requires  Federal 
agencies  to  consider  the  consequences 
of.major  federal  actions  and  prepare  a 
detailed  statement  on  actions 
significantly  affecting  the  quality  of  the 
human  environment.  There  are  no 
significant  environmental  impacts 
associated  with  this  proposed  rule. 
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Exports,  Hbzardous  materials 
transportation,  Hazardous  waste. 
Imports.  Incorporation  by  reference, 
Reporting  an  d  recordkeeping 
requirement! ;. 


Source  and  name  of  material 


Compressed  Gas  Association,  Inc. 


CGA  Pamphlet  C-6.1,  Standards  for  Visual  Inspection  of  Higt 
Gas  Cylinders,  2002. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENT  AND 
PACKAGES 

3.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.45. 1.53 

4.  In  §  173.302,  paragraph  (e)  is  added 
to  read  as  follows: 

§173.302    Filling  of  cylinders  with 
nonliquefied  (permanent)  compressed 
gases. 


(e)  Aluminum  cylinders 
manufactured  of  6351-T6  aluminum 
alloy.  Suitable  safeguards  must  be 


49  CFR  Part  173 

Hazardous  materials  transportation, 
Incorporation  by  reference.  Packaging 
and  containers.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Incorporation  by  reference.  Motor 
vehicle  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  we 
propose  to  amend  49  CFR  Chapter  I, 
Subchapter  C,  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  In  §  171.7,  in  the  table  in  paragraph 
(a)(3),  the  entry  for  pamphlet  C-6.1 
under  the  Compressed  Gas  Association, 
Inc.,  is  revised  to  read  as  follows: 

§171.7    Reference  material. 

(a)  *   *  * 


(3)  Table  of  material  incorporated  by 
reference. 


49  CFR  reference 


Pressure  Aluminum  Compressed     180.205;  180.209;  Appendix  C  to  part  180. 


provided  to  irotect  personnel  and 
facilities  sho  jld  failure  occur  while 
filling  cylinc  ers  manufactured  of 
aluminum  alloy  6351-T6  used  in  self- 
contaiiied  ur  derwater  breathing 
apparatus  (Si^UBA),  self-contained 
breathing  ap  jaratus  (SCBA),  and  oxygen 
services.  Th(  cylinder  filler  should 
allow  only  tl  ose  individuals  essential  to 
the  filling  pr  jcess  to  be  in  the  vicinity 
of  the  cylind  3r  during  the  filling 
process. 


PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

5.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S'.C.  5101-5127;  49  CFR 
1.53. 

6.  In  §  180.209  in  paragraph  (a),  in  the 
"Requalification  of  Cylinders  table"  the 
entry  "DOT  3AL"  is  revised,  and  a  new 
paragraph  (m)  is  added,  to  read  as 
follows: 

§  1 80.209    Requirements  for  requalification 
of  specification  cylinders. 


(a) 
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Table  1 .— RequalificaIion  of  Cylinders  ^ 


Specification  under  which  cylinder  was  made 


Minimum  test  pressure  (psig.) ' 


Requalification  period  (years) 


DOT  3AL  5/3  times  service  pressure 


5  or  12  (see  §  180.209(j)  and  §  180.209(m)  3). 


1  Any  cylinder  not  exceeding  2  inches  outside  dianrieter  and  less  than  2  feet  in  length  is  excepted  from  volumetric  expansion  test. 

2  For  cylinders  not  marked  with  a  service  pressure,  see  §  173.301(e)(1)  of  this  subchapter. 
^This  provision  does  not  apply  to  aluminum  cylinders  used  in  fire  extinguisher  service. 


(m)  Aluminum  cylinders 
manufactured  of  6351-T6  aluminum 
alloy.  In  addition  to  the  periodic 
requalification  and  marking  described 
in  §  180.205,  cylinders  manufactured  of 
alimiinum  alloy  6351-T6  used  in  self- 
contained  underwater  breathing 
apparatus  (SCUBA),  self-contained 


breathing  appeiratustSCBA),  and  oxygen 
service  must  be  requalified  and 
inspected  for  sustained  load  cracking  in 
accordance  with  the  non-destructive 
examination  method  described  in  the 
following  table.  Cylinders  with 
sustained  load  cracking  that  has 
expanded  into  the  neck  threads  must  be 
condemned  in  accordance  with 


§  180.205(1).  This  provision  does  not 
apply  to  aluminum  cylinders  used  in 
fire  extinguisher  service  and  to 
cylinders  used  to  transport  carbon 
dioxide  or  industrial  gases. 
Requalification  and  inspection  of  the 
aluminum  cylinders  must  conform  to 
the  following  table. 


Requalification  and  Inspection  of  Aluminum  Cylinders  Made  of  Aluminum  Alloy  6351 -T6  Manufactured 

Priorto  July  1990 


Requalification  requirement 

Examination  procedure  ^ 

Sustained  load  cracking  rejection 
criteria  2 

Requalification  pe- 
riod (years) 

Eddy  current  examination  com- 
bined with  visual  Inspection. 

In  accordance  with  Appendix  C  of  this  part.  Vis- 
ual inspection— In  accordance  with  CGA  Pam- 
phlet C-6.1    (IBR;   see  §171.1    of  this  sub- 
chapter). 

2  threads  tong 

5 

^  The  requallfier  perfomiing  eddy  current  must  be  familiar  with  the  eddy  current  equipment  and  standardize  (calibrate)  the  system  in  accord- 
ance with  the  requirements  provided  in  Appendix  C  to  this  part.  The  requalifier  must  perform  the  visual  lnspectk>n  of  the  cylinder  neck  and  shoul- 
der In  accordance  with  CGA  Pamphlet  C-6.1  (IBR;  see  §  171.7  of  this  subchapter). 

2  The  eddy  current  must  be  applied  from  the  Inside  of  the  cylinder's  neck  to  detect  any  sustained  load  crackino  that  has  expanded  into  the 
neck  threads. 


7.  In  §  180.213,  paragraph  (d)  is 
revised  and  a  new  paragraph  (f)(8)  is 
added  to  read  as  follows: 

§  1 80.21 3    Requalification  markings. 


(d)  Requalification  markings.  Each 
cylinder  that  has  successfully  passed 
requalification  must  be  marked  with  the 
RIN  set  in  a  square  pattern,  between  the 
month  and  year  of  the  requalification 
date.  The  first  character  of  the  RIN  must 
appear  in  the  upper  left  comer  of  the 
square  pattern;  the  second  in  the  upper 
right;  the  third  in  the  lower  right;  and 
the  fourth  in  the  lower  left.  Example:  A 
cylinder  requalified  in  September  1998, 
and  approved  by  a  person  who  has  been 
issued  RIN  "A123",  would  be  marked 
plainly  and  permanently  into  the  metal 
of  the  cylinder  in  accordance  with 
location  requirements  of  the  cylinder 
specification  or  on  a  metal  plate 
permanently  secured  to  the  cylinder  in 
accordance  with  paragraph  (b)  of  this 
section.  An  example  of  the  markings 
prescribed  in  this  paragraph  (d)  is  a 
follows: 


Al 


98 


32 


Where: 

"9"  is  the  month  of  requalification 

"A123"  is  the  RIN 

"98"  is  the  year  of  requalification,  and 

"X"  represents  the  symbols  described  in 
paragraphs  (f)(2)  through  (f)(8)  of 
tliis  section. 

***** 

(f)*  *  * 

*****  ,  *'  .• 

(8)  For  designation  of  the  eddy 
current  examination  combined  with  a 
visual  inspection,  the  marking  is  as 
illustrated  in  paragraph  (d)  of  this 
section,  except  that  the  "X"  is  replaced 
with  the  letters  "VE". 

8.  In  Part  180,  Appendix  C  is  added 
to  read  as  follows: 


Appendix  C  to  Part  180 — Acceptable 
Eddy  Current  Examination  for 
Cylinders  Manufactured  of  Aluminum 
Alloy  6351-T6  ^ 

1.  This  examination  procedure  is  designed 
to  detect  critical  size  cracks  in  cylinders 
made  of  aluminum  alloy  6351-T6. 

2.  Eddy  Current  Equipment — Equipment, 
such  as  Visual  Plus,  Visual  Eddy,  or 
equivalent  non-destructive  testing  equipment 
must  be  capable  of  detecting  the  notches  on 
the  standard  reference  ring. 

3.  Eddy  Current  Reference  Ring — ^The 
reference  ring  must  be  produced  to  represent 
the  outer  diameter  (O.D.)  of  each  cylinder  to 
be  tested.  The  reference  ring  must  include 
artificial  notches  that  will  simulate  a  neck 
crack.  The  size  of  the  artificial  notch  (depth 
and  length)  must  be  obtained  from  the  eddy 
current  equipment  manufacturer.  The 
standard  reference  must  have  a  drawing  that 
includes  the  depth  of  each  notch,  diameter 
and  alloy. 

4.  Eddy  Current  Equipment 
Standardization — Each  day  prior  to  testing, 
the  eddy  current  equipment  must  be 
standardized  for  each  size  (O.D.)  of 
aluminum  cylinder,  nsing  the  reference  ring 
described  in  item  number  3  above.  The 
minimum  standardization  requirements  of 
the  eddy  current  equipment  are  as  follows: 
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(0  Screw  reference  ring  onto  the  probe 
until  the  base  of  the  reference  ring  is  flush 
with  the  probe  bottom,  then  back  off  two 
turns. 

(ii)  Warm  the  equipment  for  at  least  20 
minutes. 

(iii)  Set  up  the  system  between  150-215 
kHz. 

(iv)  Locate  the  line  'A  from  the  screen 
bottom. 

(v)  Rotate  the  reference  ring    • 
counterclockwise  agd  observe  the  spike 
signal  on  the  screen.  Adjust  the  gain  (using 
gain  control)  until  the  spike  peaks  to  %  of 
the  screen  height  (from  home  position  to  Va 
of  screen  from  the  top). 

(vi)  When  spike  signals  break  the 
centerline  the  threshold  light  must  come  on. 

5.  Eddy  Current  Examination  and  Visual 
Inspection — A  written  examination 
procedure  for  performing  the  eddy  current 
examination  and  visual  inspection  musbbe 
kept  at  each  facility  that  performs 
examinations  under  this  procedure.  The 
visual  inspection  procedure  must  be  in 
accordance  with  CGA  pamphlet  C-6.1  (IBR; 
see  §  171.1  of  this  subchapter). 

At  a  minimum,  the  written  examination 
procedure  for  performing  the  eddy  current 
must  include  the  following  instructions: 

(i)  Remove  the  probe  from  the  reference 
^ing  and  screw  probe  clockwise  half-way  into 
cylinder's  neck  and  press  the  sweep  (e.g. 
NULL)  button. 

(ii)  Continue  rotating  the  probe  clockwise 
until  the  threshold  line  moves  off  top  of  the 
screen,  indicating  probe  is  inside  shoulder 
juea  (probe  is  in  air). 

(iii)  Rotate  probe  counterclockwise  towards 
the  outlet  of  the  cylinder  until  the  threshold 
line  appears  on  the  screen  indicating  the 
probe  is  in  the  cylinder's  neck. 

(iv)  Press  the  sweep  (e.g.  NULL)  button  to 
ensure  that  the  line  is  positioned  on  screen, 
preferably  at  home  position. 

(v)  Watch  for'^pike  signals  indicating 
cracks.  Mark  positions  with  a  grease  pencil. 
When  the  spike  occius  rotate  the  probe  360 
degrees. 

(vi)  Check  for°successive  indications  at 
same  angle  indicating  multiple  cracks.  Two 
successive  spikes  that  break  the  threshold  at 
the  same  angle  indicate  a  two  thread  crack. 
A  two  thread  crack  is  the  rejection  criteria. 

(vii)  Perform  the  visual  inspection  for 
conHrmation. 

6.  Examination  equipment  records. 
Records  of  eddy  current  inspection  shall 

contain  the  following  information: 
(i)  Equipment  manufacturer,  model 

number  and  serial  number, 
(ii)  Probe  description  and  unique 

identification  (e.g.,  serial  number,  part 

number,  etc.). 

7.  Eddy  current  examination  reporting  and 
record  retention  requirements. 

Daily  records  of  eddy  current  examinations 
must  be  maintained  by  the  person  who 
performs  the  requalification  until  either  the 
expiration  of  the  requalification  period  or 
until  the  cylinder  is  again  requalified, 
whichever  occurs  first.  These  records  must 
be  made  available  for  inspection  by  a 
representative  of  the  Department  on  request. 
Eddy  current  examination  records  shall 
contain  the  following  information: 
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(j)  Specificijtion 
ring  used  to 
examination. 

(ii)  DOT  spicificat 
number,  mam  i 
owner's  name 
manufacture. 

(iii)  Name 
eddy  current 

(iv)  Date  offeddy 

(v)  Locatior 
cylinder  crow  n 
threads) 

(vi)  Accept^ce/rejection  results  (e.g.  pass 
or  fail). 

(vii)  Legible 

Issued  in 
2003,  under 
part  106 

Frits  Wybengi 

Deputy  Assockite  Administrator  for 
Hazardous  M(  terials 
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vv^ill  be  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Nolin,  Chief,  Division  of 
Conservation  and  Classification,  Fish 
and  Wildnfe  Service  (Telephone  703/ 
358-2171,  Facsimile  703/358-1735). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  (Act)  (16 
U.S.C.  1531  et  seq.)  was  established  to 
provide  a  means  to  conserve  the 
ecosystems  upon  which  endangered  and 
threatened  species  depend,  to  provide  a 
program  for  the  conservation  of  these 
endangered  and  threatened  species,  and 
to  take  the  appropriate  steps  that  are 
necessary  to  bring  any  endangered  or 
threatened  species  to  the  point  where 
measures  provided  for  under  the  Act  are 
no  longer  necessary.  Section  10(a)(1)(A) 
of  the  Act  authorizes  us  to  issue  permits 
for  otherwise  prohibited  activities  in 
order  to  enhance  the  propagation  or 
survival  of  the  affected  species.  Section 
10(d)  requires  that  such  permits  be 
applied  for  in  good  faith,  and  if  granted, 
^yill  not  operate  to  the  disadvantage  of 
endangered  species,  and  will  be 
consistent  with  the  purposes  of  the  Act. 

In  June  of  1999,  we  issued  two 
policies  and  revised  our  regulations  to 
add  two  categories  of  permits  to 
enhance  the  propagation  or  survival  of 
listed,  proposed,  candidate,  and  other 
at-risk  species.  One  category,  called 
"permits  for  the  enhancement  of 
survival  through  Safe  Harbor 
Agreements,"  is  detailed  at  §§  17.22(c) 
and  17.32(c),  and  in  the  Safe  Harbor 
Policy  (64  FR  32717).  The  other 
category,  called  "permits  for  the 
enhancement  of  survival  through 
Candidate  Conservation  Agreements 
with  Assurances,"  is  detailed  at 
§§  17.22(d)  and  17.32(d),  and  in  the 
Candidate  Conservation  Agreements 
with  Assurances  Policy  (64  FR  32726). 

The  purpose  of  the  Safe  Harbor 
Program  is  to  promote  voluntary 
management  for  listed  species  on  non- 
Federal  property  while  giving 
assurances  to  participating  landowners 
that  no  additional  future  regulatory 
restrictions  will  be  imposed.  In  return 
for  the  participant's  efforts,  the  Service 
will  authorize  incidental  take  through 
an  associated  enhancement  of  survival 
permit  issued  under  section 
(10)(a)(l)(A)  of  the  Act.  In  issuing  such 
a  permit,  we  expect  a  net  conservation 
benefit  will  be  accrued  for  the  covered 
species  through  implementation  of  the 
Safe  Harbor  Agreement.  The  permit 
would  allow  participants  to  take 
individual  listed  animals  to  return 
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population  levels  and  habitat  conditions 
to  those  agreed  upon  as  baseline. 

Candidate  Conservation  Agreements 
with  Assurances  are  voluntary 
agreements  between  us  and  non-Federal 
landowners  to  benefit  proposed  species, 
candidate  species,  and  species  likely  to 
become  candidates  in  the  near  future. 
Candidate  Conservation  Agreements 
with  Assurances  provide  cooperators, 
who  agree  to  manage  their  lands  or 
waters  in  a  manner  that  removes  threats 
to  at-risk  species,  with  assurances  that 
their  conservation  efforts  will  not  result 
in  future  regulatory  obligations  beyond 
those  they  agreed  to  at  the  time  they 
entered  into  the  Agreement.  In  return 
for  the  participant's  proactive 
management,  we  provide  an 
enhancement  of  survival  permit  under 
section  10(a)(1)(A)  of  the  Act.  which,  if 
the  species  were  to  become  listed, 
would  authorize  take  of  individuals  or 
the  modification  of  habitat  conditions  to 
the  levels  specified  in  the  Agreement. 
Our  goal  is  that  the  benefits  of  the 
management  activities  included  in  the 
Candidate  Conservation  Agreement  with 
Assurances,  when  combined  with  those 
benefits  that  would  be  achieved  if  the 
activities  were  also  implemented  on 
other  necessary  properties,  would 
preclude  or  remove  the  need  to  list  the 
covered  species. 

The  objective  of  the  proposed 
revisions  to  the  Safe  Harbor  Agreement 
and  Candidate  Conservation 
Agreements  with  Assurances 
regulations  is  to  rectify  inconsistencies 
between  the  policies  and  their 
respective  implementing  regulations.  In 
addition,  these  revisions  will  correct 
drafting  errors  in  the  regulations 
overlooked  when  the  Safe  Harbor  and 
Candidate  Conservation  Agreements 
with  Assurances  regulations  were 
published  in  1999.  Lastly,  experience 
gained  since  1999,  when  the  policies 
and  regulations  were  finalized,  has 
shown  the  need  to  clarify  ambiguities  in 
the  regulations  to  eliminate  confusion. 

Revisions  to  the  Regulations 

The  implementing  regulations  at 
§  13.25(b),  which  pertain  to  the  transfer 
of  permits  to  successors  in  interest,  are 
inconsistent  with  the  terms  of  the  Safe 
Harbor  and  Candidate  Conservation 
Agreements  with  Assurances  policies. 
Part  1 1  of  the  Safe  Harbor  Policy  and 
Part  10  of  the  Candidate  Conservation 
Agreements  with  Assurances  Policy 
require  the  original  landowner  only  to 
notify  the  Service  of  his  or  her  intent  to 
transfer  the  property.  That  notification 
allows  the  Service  to  contact  the  new 
owner,  who  may,  under  the  policies, 
either  "agree  to  continue  the  original 
Agreement,  or  *   *   *  enter  into  a  new 


Agreement."  The  current  regulations, 
however,  create  uncertainty  as  to  the 
ability  of  successors  in  interest  to 
assume  the  rights  and  responsibilities  of 
the  original  Agreement.  The  regidations 
require  the  original  landowner  and  the 
proposed  transferee  to  make  a  "joint 
submission"  prior  to  the  transfer.  This 
joint  submission  must  convince  us  that 
the  proposed  transferee  meets  a  number 
of  requirements  that  the  original  permit 
holder  did  not  have  to  meet  to  get  the 
original  permit.  Specifically,  the 
regulations  require  that  the  proposed 
transferee  provide  "adequate  written 
assurances"  that  it  will  "provide 
sufficient  funding  for  the  conservation 
plan"  and  implement  any  "outstanding 
minimization  and  mitigation 
requirements."  These  requirements 
apply  to  and  are  appropriate  for  section 
10(a)(1)(B)  inc.dental  take  permits,  but 
are  not  requirements  for  section 
10(a)(1)(A)  enhancement  of  survival 
permits.  Accordingly,  we  propose  to 
revise  the  regulations  to  make  the 
permit  transfer  provisions  consistent 
with  the  Safe  Harbor  and  Candidate 
Conservation  Agreements  with 
Assurances  policies  by  allowing  a 
permit  to  be  transferred  as  long  as  the 
new  owner  agrees  to  become  a  party  to 
the  original  agreement  and  permit. 
The  Safe  Harbor  and  Candidate 
Conservation  Agreements  with 
Assurances  policies  and  implementing 
regulations  at  §§  17.22(c)(1)  and 
17.32(c)(1),  and  §§  17.22(d)(1)  and 
17.32(d)(1)  indicate  that  Safe  Harbor 
and  Candidate  Conservation 
Agreements  with  Assurances  applicants 
should  be  property  owners.  But  they 
refer  to  property  owners  in  several 
different  ways  [e.g.,  "private  property 
owners,"  "non-Federal  property 
owners,"  "landowners,"  and 
"participating  landowners")  without 
clarify'ing  the  nature  of  property 
ownership  that  will  qualify  a  person  or 
entity  to  enter  into  a  Safe  Harbor 
Agreement  or  Candidate  Conservation 
Agreement  with  Assurances.  Property 
ownership  can  take  many  different 
forms.  These  forms  range  from  fee 
simple  ownership  (i.e.,  complete  and 
permanent  ownership  of  the  property), 
to  temporary  property  interests,  such  as 
leases  and  life  estates,  or  partial 
interests  in  property,  such  as  right-of- 
way  easements  and  rights  to  harvest 
timber  or  develop  property.  Depending 
on  the  nature  of  the  Safe  Harbor 
Agreement  or  Candidate  Conservation 
Agreement  with  Assurances,  and  subject 
to  applicable  State  law,  we  believe  that 
any  holder  of  a  property  interest  should 
be  eligible  to  meet  the  requirement  in 
the  policies  and  implementing 


regulations  that  the  applicant  must  have 
"shown  capability  for  and  commitment 
to  implementing  all  of  the  terms"  of  the 
Safe  Harbor  Agreement  or  Candidate 
Conservation  Agreement  with 
Assurances  at  §§  17.22(c)(2)(vi)  and 
(d)(2)(vi)  and  17.32(c)(2)(vi)and 
(d)(2)(vi).  For  instance,  the  owner  of  a 
right-of-way  easement  may  be  able  to 
maintain  a  right-of-way  as  habitat  for 
listed  species.  The  holder  of  a  lease  may 
be  able  to  ensiu-e  that  during  the  period 
of  the  lease  a  property  is  managed  to 
benefit  listed  species.  The  important 
consideration  is  not  the  type  of  non- 
Federal  property  ownership,  but 
whether  it  gives  the  owner  the  power 
and  the  authority  to  cany  out  the         -  " 
management  activities  and  other 
provisions  of  the  Safe  Harbor  Agreement 
or  Candidate.Conservation  Agreement 
with  Assurances.  Therefore,  we  will 
consider  any  person  or  organization  to  ' 
be  a  potentially  eligible  applicant  and 
permittee  if  their  ownership  interest 
gives  them  the  authority  to  enter  into 
and  implement  the  Safe  Harbor 
Agreement  or  Candidate  Conservation 
Agreement  with  Assurances  on  the 
covered  property,  as  long  as  the  nature 
of  that  ownership  is  clearly  documented 
in  permit  application  materials  and/or 
administrative  record  materials. 
Accordingly,  we  propose  to  clarify  that 
"property  owners"  includes  anyone 
with  a  fee-simple,  leasehold,  or  other 
property  interest  sufficient  to  carry  out 
the  proposed  management  activities, 
and  that  such  property  owners  may 
submit  an  application  for  an 
enhancement  of  survival  permit. 

The  following  proposed  revision 
applies  to  Safe  Harbor  Agreement 
regulations  only.  Currently,  both  the 
Safe  Harbor  Policy  and  the  Safe  Harbor 
implementing  regulations  at 
§§  17.22{c)(l)(ii)  and  17.32(c)(l)(ii) 
require  a  permit  applicant  to  include  in 
his  or  her  application  a  description  of 
the  activities  for  which  the  applicant 
requests  incidental  take  authority.  This- 
requirement  was  unclear  on  two  points. 
First,  the  regulation  did  not 
acknowledge  that  there  are  two  broad 
categories  of  incidental  take  that  may 
occur  under  a  Safe  Harbor  Agreement. 
One  category  includes  the  incidental 
take  that  results  from  implementation  of 
management  activities  on  the  covered 
property,  such  as  from  periodic 
prescribed  burning  to  sustain  high- 
quality  habitat  for  the  species.  The  other 
category  includes  incidental  take  that 
would  result  if  the  property  were 
returned  to  baseline  conditions,  such  as 
fi-om  removal  of  the  vegetation  planted 
to  enhance  or  restore  habitat.  We  are 
propositi  new  language  that  recognizes 
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both  incidental  take  associated  with 
management  activities  and  incidental 
take  associated  with  returning  the 
property  to  baseline  conditions.  The 
second  point  that  requires  clarity  is  the 
requirement  that  the  applicant  describe 
future  land  use  and  water  management 
activities  that  would  result  in  incidental 
take.  This  requirement  has  been 
mistakenly  interpreted  by  some  as  an 
intent  by  us  to  limit  future  private 
property  use.  This  is  not  the  intent  of 
the  regulations,  so  we  propose  to  revise 
this  provision  to  require  the  applicant  to 
describe  how  incidental  take  may  occur 
{i.e.,  through  management  activities 
and/or  return  to  baseline),  but  to 
eliminate  any  need  to  describe  future 
land  use  or  water  management  activities 
that  will  take  place  after  the  term  of  the 
agreement  and  permit. 

The  following  proposed  revision 
applies  to  Safe  Harbor  Agreement 
regiilations  only.  The  issuance  criteria 
in  the  reg\ilations  at  §§  17.22(c){2)Ui) 
and  17.32(c)(2)(ii)  provide  that  the 
Director  may  issue  a  permit  if  he  or  she 
finds  that  the  Agreement  "will"  provide 
a  net  conservation  benefit  to  the  covered 
species.  This  may  be  read  to  suggest  that 
the  Director  must  detertHtoe-with 
complete  certainty  that  a  net 
conservation  benefit  will  occur  before  a' 
permit  can  be  issued.  This  unrealistic 
standard  is  not  the  intent  of  either  the 
Safe  Harbor  Policy  or  the  existing  rule. 
As  indicated  in  the  backgroimd 
statement  to  the  Final  Safe  Harbor 
Policy,  the  net  conservation  benefits 
"shoiild  be  reasonably  expected  to  occur 
during  the  Agreement."  64  FR  32731 
("Revisions  to  the  Draft  Policy"). 
Although  the  Policy  states  in  Part  4  that 
the  Director  must  find  that  there  will  be 
a  net  conservation  benefit,  it  indicates 
that  this  finding  is  to  describe  the 
"expected  net  conservation  benefits." 
Similarly,  the  net  conservation  benefits 
requirements  in  Part  5(3)  of  the  Policy 
reqxiire  Safe  Harbor  Agreements  to 
identify  the  actions  to  be  "undertaken  to 
accomplish  the  expected  net 
conservation  benefits"  and  the  time 
frames  within  which  "the  anticipated 
.  net  conservation  benefits"  will  be 
achieved.  The  Policy  thus  requires  that 
the  Director  must  reasonably  expect  that 
a  Safe  Harbor  Agreement  will  meet  the 
net  conservation  benefit  standard  before 
a  permit  can  be  issued.  We  accordingly 
propose  to  clarify  the  regulations  by 
revising  the  issuance  criteria  to  state 
that  the  Director  may  issue  the  permit 
if  the  Director  finds  that  the  Safe  Harbor 
Agreement  "is  reasonably  expected  to 
provide  a  net  conservation  benefit"  to 
the  covered  species. 

The  current  Safe  Harbor  and 
Candidate  Conservation  Agreements 


with  Assiu'ani  es  regulations,  at 
§§  17.22(c)(3)|  ii)  and  17.32(c)(3)(ii)  and 
§§  17.22(d)(3)  ii)  and  17.32(d)(3)(ii) 
respectively,  i  equire  a  property  owner 
to  notify  us  at  least  30  days  in  advance, 
but  preferably  as  far  in  advance  as 
possible,  of  w  lenlie  op  she  expects  to 
incidentally  tike  any  species  covered 
under  the  pen  nit.  Notification  provides 
us  with  an  op  )ortunity  to  relocate 
affected  indiv  duals  of  the  species  if 
possible  and  i  ppropriate,  or  to 
implement  ot]  ler  conservation  options 
that  may  be  ai  ailable  to  us,  and  with  the 
consent  of  the  landowner.  The 
notification  re  quirement  is  often  a 
desirable  feati  ire  of  a  Safe  Harbor 
Agreement  or  a  Candidate  Conservation 
Agreement  w;  th  Assurances.  For 
example,  in  tl  e  Safe  Harbor  Agreement 
with  Environ]  nental  Defense,  the 
Cooperator  ag  rees  to  notify 
Environmental  Defense  and  the  Fish 
and  Wildlife  Service  local  office  not  less 
than  60  days  prior  to  any  activity  that 
will  take  the  iroperty  back  to  baseline 
conditions  to  illow  us  to  rescue  any 
black-capped  vireos  or  golden-cheeked 
warblers,  if  pt  issible  and  appropriate. 
However,  pri«  r  notice  before  engaging 
in  activities  tlat  result  in  take  is  not 
always  appro  )riate  based  on  the  biology 
of  the  species  or  the  covered  activities. 
For  example,  some  species  may  not  be 
easily  capture  d  or  may  not  be  able  to 
survive  if  trai  splanted  to  another  site, 
such  as  larval  or  eggs  of  certain  smaller 
species  of  butterfly.  Thus,  we  would  not 
be  able  to  res(  ;ue  the  individuals  prior 
to  the  authori  led  incidental  taking  and 
advanced  not  ce  of  incidental  taking  in 
order  to  rescu  e  the  butterflies  may  not 
be  appropriat  3.  Emergency  situations 
would  not  be  appropriate  for  advanced 
notification  a  j  well.  For  example,  if 
habitat  withii  i  a  Safe  Harbor  Agreement 
for  the  red-co  ckaded  woodpecker  were 
infested  by  p  ne  beetle,  the  trees  must 
be  harvested  }uickly  to  halt  the 
infestation.  Ii  this  situation,  a  60-day 
advanced  not  ice  would  be  inappropriate 
and  shortene  1  notice  may  not  be' 
sufficient  tin  s  to  properly  captiue  the' 
red-cockadec  woodpeckers .  Advanced 
notification  i   appropriate  when  such 
notification  a  lows  for  sufficient  time  to 
ameliorate  th  3  immediate  effect  of  the 
property  retu  ning  to  baseline 
conditions.  1  le  policy  states  "If 
appropriate,  incorporate  a  notification 
requirement  jo  provide  the  Services  or 
appropriate  State  agencies  with 
reasonable  opportunity  to  rescue 
individuals  of  a  covered  species  *  *  *." 
Both  the  Service  and  the  property  owiier 
will  determine  if  the  Safe  Harbor 
Agreement  w  ill  include  an  advanced 
notification  i  equirement.  Therefore, 


instead  of  requiring  notification  from 
the  permittee,  we  propose  to  revise  the 
regulations  to  state  that,  "when 
appropriate,"  notification  of  at  least  30 
days  is  to  be  given  in  advance  of  when 
the  permittee  expects  to  incidentally 
take  any  listed  species  covered  under 
the  permit. 

The  existing  Safe  Harbor  regulations 
state  that  "If  additional  conservation 
and  mitigation  measures  are  deemed 
necessary,  the  Director  may  require 
additional  measures  of  the  permittee, 
but  only  if  such  measures  are  limited  to 
modifications  within  conserved  habitat 
areas,  if  apy*  *  *"  (§§17.22(c)(5)(ii) 
and  17.32(c)(5)(ii)).  We  propose  to 
remove  the  references  to  additional 
mitigation  measures  and  to  "conserved 
habitat  areas."  Unlike  the  requirements 
for  Habitat  Conservation  Plan  permits 
issued  under  10(a)(1)(B),  there  are  no 
mitigation  requirements  in  the  Safe 
Harbor  Policy.  Therefore,  it  is  not 
necessary  or  appropriate  to  authorize 
the  imposition  of  "additional" 
mitigation  measures.  Also,  it  is 
confusing  to  reference  "conserved 
habitat  areas,"  because  there  are  no 
"conserved  habitat  areas"  as  defined  by 
oiur  regulations  (50  CFR  17.3)  in  Safe 
Harbor  Agreements.  In  addition, 
because  these  are  voluntary  agreements, 
establishing  authority  to  require  a 
landowner  to  carry  out  other  measures 
that  were  not  previously  agreed  to  by 
the  landowner  is  inappropriate. 

Similarly,  the  Candidate  Conservation 
Agreements  with  Assurances  Policy 
does  not  have  mitigation  requirements, 
and  does  not  refer  to  "conserved  habitat 
areas,"  as  defined  by  oiir  regulations  (50 
CFR  17.3).  Therefore,  we  propose  to 
delete  the  word  "mitigation"  and  the 
phrase  "conserved  habitat  areas"  from 
the  implementing  regulations  at 
§§  17.22(d)(5)(i),  (ii),  and  (iii)(B)  and 
17.32(d)(5)(i),  (ii).  and  {iii)(B). 

Existing  regulations  at  §§  17.22(c)(7) 
and  17.32(c)(7)  and  §§  17.22(d)(7)  and 
17.32(d)(7)  authorize  us  to  revqke  a 
permit  issued  in  association  with  a  Safe 
Harbor  Agreement  or  Candidate 
Conservation  Agreement  with 
Assurances  if  we  determine  that 
"continuation  of  the  permitted  activity 
would  be  inconsistent  with  the  criterion 
set  forth  in  §  17.22(c)(2)(iii)  and  the 
inconsistency  has  not  been  remedied  in 
a  timely  fashion."  Because  we  are 
.  concerned  that  this  authority  may  create 
a  disincentive  to  landowners 
considering  development  of  a  Safe 
Harbor  Agreement  or  Candidate 
Conservation  Agreement  with 
Assiu-ances,  we  propose  to  replace  this 
provision  with  a  statement  that  the 
Director  may  revoke  a  permit  if 
continuation  of  the  permitted  activity 
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would  either  appreciably  reduce  the 
likelihood  of  survival  and  recovery  in 
the  wild  of  any  listed  species  or  directly 
or  indirectly  alter  designated  critical 
habitat  such  that  it  appreciably 
diminishes  the  value  of  that  critical 
habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  In  addition, 
we  propose  to  include  a  provision  that 
commits  the  Director  to  use  all  otlier 
available  authorities  to  avoid  revoking 
the  permit  under  these  circumstances. 
We  propose  to  revise  the  existing 
revocation  criterion  by  stating  that,  with 
the  consent  of  the  permittee,  we  will 
pursue  all  feasible  and  appropriate 
options  prior  to  permit  revocation, 
including  extending  or  modifying  the 
existing  permit,  capturing  and 
relocating  the  species,  providing 
compensation  to  the  landowner  to  forgo 
the  activity,  purchasing  an  easement  or 
fee  simple  interest  in  the  property,  or 
arranging  a  third-party  acquisition  of  an 
interest  in  the  property. 

Required  Determinations 

We  have  evaluated  the  effects  of  the 
revisions  described  in  th'is  proposed 
rule.  We  have  concluded  that  the 
resulting  economic  benefits  of  the 
proposed  rule  would  accrue  to  the 
persons  who  seciu-e  agreements  with  us. 
While  the  number  of  persons  who 
pursue  agreements  may  increase  as  a 
result  of  these  proposed  chemges,  we  do 
not  anticipate  that  the  level  of 
participation  in  the  permitting  programs 
will  increase  because  the  resources 
available  to  process  permit  applications 
will  not  change  as  a  result  of  this  rule. 
Therefore,  we  conclude  that  this 
proposed  rule  will  not  result  in 
additional  effects.  Based  on  this  finding, 
we  have  made  the  following 
determinations  for  this  proposed  rule. 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
proposed  rule. 

(a)  This  proposed  rule  will  not  have 
an  aimual  economic  effect  of  $100 
million  or  more  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of 
government.  Because  most  of  the 
proposed  rule  deals  with  revisions  of 
current  regulations,  we  do  not  anticipate 
that  this  rule  will  cause  any  significant 
economic  changes,  either  positive  or 
negative.  We  have  concluded  that  this 
rule  will  have  some  beneficial  economic 
effect  because  we  gre  rectifying 
inconsistencies  and  drafting  errors, 
thereby  making  Safe  Harbor  Agreements 
and  Candidate  Conservation 
Agreements  with  Assurances  easier  to 
undertake  and  implement.  The  effect 


would  be  minimal  because  of  the  small 
number  of  permits  anticipated  to  be 
issued. 

(b)  This  proposed  rule  is  not  expected 
to  create  additional  inconsistencies  with 
other  agencies'  actions.  Although  the 
Safe  Harbor  and  Candidate  Conservation 
Agreements  with  Assurances  policies 
are  joint  policies  with  the  National 
Oceanic  and  Atmospheric 
Administration  Fisheries,  the 
implementing  regulations  subject  to  this 
proposed  rule  apply  to  the  Fish  and 
Wildlife  Service  exclusively.  NOAA 
Fisheries  has  not  adopted  similar 
regulations  to  the  Fish  and  Wildlife  - 
Service  to  provide  a  consistent  basis  for 
the  joint  policy  implementation. 

(c)  This  proposed  rule  is  not  expected 
to  significantly  affect  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 

(d)  OMB  has  determined  that  this  rule 
raises  novel  legal  or  policy  issues.  If  this 
regulation  can  help  facilitate  wider 
adoption  of  the  Safe  Harbor  and 
Candidate  Conservation  Agreements 
with  Assurances  programs,  it  could  help 
increase  private  conservation  efforts  on 
behalf  of  listed  and  unlisted  species, 
which  is  a  key  component  of  successful' 
implementation  of  the  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare, 
and  make  available  for  public  comment, 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (/.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions). 

SBREFA  amended  the  Regulator^' 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  determination. 

We  have  examined  this  proposed 
rule's  potential  effects  on  small  entities 
as  required  by  the  Regulatory  Flexibility 
Act.  The  proposed  rule  does  not 
establish  any  new  application  or 
implementation  burdens.  Submitting 
applications  for  enhancement  of 
survival  permits  under  the  Act  is 
voluntar>',  and  participation  in  activities 
that  enhance  the  survival  or  propagation 
of  species  is  also  voluntary  on  the  part 
of  the  applicant.  We  expect  that  any 
impacts  of  this  rule  would  be  beneficial 


because  they  clarify  the  regulatory 
requirements  for  obtaining  enhancement 
of  survival  permits  under  the  Act.  We, 
therefore,  do  not  expect  these  changes  to 
affect  a  substantial  number  of  small 
entities.  To  date,  we  have  issued  16  Safe 
Harbor  Agreement  permits  and  5 
CandidateClonservation  Agreement  with 
Assurances  permits.  We  expect  to  issue 
the  same  number  of  enhancement  of 
survival  permits  per  year.  That  averages 
approximately  four  Safe  Harbor 
Agreement  permits  and  one  Candidate 
Conservation  Agreement  with 
Assurances  permit  per  year.  Given  the 
low  number  of  enhancement  of  survival 
permits  expected  to  be  issued,  we 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866,  and  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.),  we  make  the  following  findings: 

(a)  This  proposed  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  We  expect 
that  this  proposed  rule  will  not  result  in 
any  significant  additional  expenditures 
by  entities  that  develop  Agreements. 

(b)  This  proposed  rule  will  not 
produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  SlOO  million  or  greater 
in  any  year:  as  a  result,  it  is  not  a 
"significant  regulator}-  action"  under 
ti^e  Unfunded  Mandates  Reform  Act. 
This  proposed  rule  imposes  no 
obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  proposed  rule  does  not  have 
significant  takings  implications.  This 
proposed  rule  has  no  provision  that 
would  take  private  property  rights. 
Participation  in  this  permitting  program 
is  strictly  voluntary. 
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Federalism 

In  accordance  with  Executive  Order 
13132.  this  proposed  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  irom  and  coordinated 
development  of  this  proposed  rule  with 
appropriate  resource  agencies 
throughout  the  United  States. 

Gvil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  this  proposed  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  The  purpose  of 
this  rule  is  to  address  inconsistencies  in 
and  clarify  the  current  regulations. 

Gov«imient-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
'  'Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  512  DM  2,  this  proposed 
rule  does  not  directly  affect  Tribal 
resources.  The  effect  of  this  proposed 
rule  on  Native  American  Tribes  woiUd 
be  determined  on  a  case-by-case  basis  - 
with  individual  evaluations  of  permit 
applications.  Under  Secretarial  Order 
3206,  we  will,  at  a  minimum,  share  with 
the  entity  that  developed  the  permit 
application  any  information  provided 
by  the  Tribes,  through  the  ptibiic 
comment  period  or  formal  submissions, 
and  advocate  the  incorporation  of 
conservation  measures  that  will  restore 
or  enhance  Tribal  trust  resoiu-ces.  After 
consultation  with  applicable  Tribes  and 
the  entity  that  developed  the  permit 
application,  and  after  careful 
consideration  of  the  Tribes'  concerns, 
we  must  clearly  state  the  rationale  for 
the  recommended  final  decision  and 
explain  how  the  decision  relates  to  our 
trust  responsibility.  Accordingly: 

(a)  We  have  not  yet  consulted  with 
affected  Tribes.  This  requirement  will 
be  addressed  during  individual 
evaluations  of  permit  applications. 

(b)  We  have  not  yet  treated  Tribes  on 
a  govemment-to-govemment  basis.  This 
requirement  will  be  addressed  during 
individual  evaluations  of  permit 
applications. 

(c)  We  will  consider  Tribal  views  in 
individual  evaluations  of  permit 
applications. 

(d)  We  have  not  yet  consulted  with 
the  appropriate  bureaus  and  offices  of 
the  Department  about  the  identified 
effects  of  this  proposed  rule  on  Tribes. 
This  requirement  will  be  addressed 


during  indivi<  ual  evaluations  of  permit 
applications. 

Paperwork  Ri  duction  Act 

This  propos  ed  rule  does  not  contain 
any  new  colle  :tions  of  information 
other  than  the  se  already  approved 
under  the  Pap  Brwork  Reduction  Act,  44 
U.S.C.  3501  e  seq.,  and  assigned  OMB 
clearance  nun  iber  1018-0094.  Tljiis  rule 
revises  curren  t  regulations  for  programs 
permitted  un(  er  50  CFR  17.22(c)  and 
(d),  and  17.32  c)  and  (d).  Our  current 
application  aj  proval  number,  1018- 
0094,  which  €  xpires  July  31,  2004, 
already  accon  modates  this  clarification 
and  the  chanj  es  proposed.  Therefore,  no 
change  in  the  japproved  application 
forms  is  needi  sd.  An  agency  may  not 
conduct  or  sp  jnsor,  and  a  person  is  not 
required  to  re  ipond  to,  a  collection  of  , 
information  u  iless  it  displays  a 
currently  vali  1  control  number. 

National  Env  ronmental  Policy  Act 

We  have  an  ilyzed  this  rule  in 
accordance  w  th  the  criteria  of  the 
National  Envi  ronmental  Policy  Act 
(NEPA)  and  t  le  Department  of  the 
Interior  Manu  al  (318  DM  2.2(g)  and 
6.3(D)).  This  ]  iroposed  rule  does  not 
constitute  a  n  ajor  Federal  action 
significantly  affecting  the  quality  of  the 
human  envirdnment.  We  have 
determined  tl  at  this  proposed  rule  is 
categorically  <  sxcluded  under  the 
Department  o  the  Interior's  NEPA 
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Public  Cumn  ents  Solicited 

We  request  public  comments  on  this 
proposed  nil !  to  revise  the  regulations 
applicable  to  enhancement  of  survival 
permits  issue  d  under  the  Act.  We  will 
consider  all  ( omments  and  any 
additional  in  brmation  received  by  the 


close  of  the  conunent  period  (listed 
above  in  DATES)  in  making  a  final 
determination  on  this  proposal. 
Comments  on  the  proposed  rule  should 
be  submitted  to  the  Division  of 
Conservation  and  Classification  (see 
ADDRESSES). 

Executive  Order  12866  requires  that 
each  agency  write  regulations  that  are 
easy  to  understand.  We  invite  your 
comments  on  how  we  might  make  this 
rule  easier  to  understand,  specifically: 
(1)  Are  the  requirements  in  the  rule 
clearly  stated?;  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?;  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?;  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §  17.22  Permits 
for  scientific  purposes,  enhancement  of 
propagation  or  survival,  or  for 
incidental  taking);  and  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of  the 
Executive  Secretariat  and  Regulatory 
Affairs,  Department  of  the  Interior. 
Room  7229, 1849  C  Street,  NW., 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov 

Our  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonjmious  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
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List  of  Subjects 

50  CFR  Part  13 

Administrative  practice  and 
procedure.  Exports,  Fish,  Imports, 
Plants,  Reporting  and  recordkeeping 
requirements,  Transportation,  Wildlife. 

50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Service  proposes  to 
amend  Title  50,  Chapter  I,  subchapter  B 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below: 

PART  13— [AMENDED] 

1.  The  authority  citation  for  part  13  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  668(a),  704,  712.  742j- 
1,  1374(g),  1382,  1538(d).  1539,  1540(f),  3374, 
4901-4916;  18  U.S.C.  42;  19  U.S.C.  1202;  31 
U.S.C.  9701. 

2.  Amend  §  13.25  by  revising 
paragraph  (b)  introductory  text, 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e),  and  adding  a 
new  paragraph  (c)  as  set  forth  below: 

§  1 3.25    Transfer  of  permits  and  scope  of 
permit  auttiorization. 

*        *        *        *         * 

(b)  Permits  issued  under  §  17.22(b)  or 
§  17.32Cb)  of  this  subchapter  B  may  be 
transferred  in  whole  or  in  part  through 
a  joint  submission  by  the  permittee  and 
the  proposed  transferee  or  in  the  case  of 
a  deceased  permittee,  the  deceased 
permittee's  legal  representative  and  the 
proposed  transferee,  provided  the 
Service  determines  that: 
***** 

(c)  In  the  case  of  the  transfer  of  lands 
subject  to  an  agreement  and  permit 
issued  under  §  17.22(c)  or  (d)  or  §  17.32 
(c)  or  (d)  of  this  subchapter  B,  the 
Service  will  transfer  the  permit  to  the 
new  owner  if  the  new  owner  agrees  in 
writing  to  become  a  party  to  the  original 
agreement  and  permit. 


PART  17— [AMENDED] 

^    3.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 


4.  Amend  §  17.3  by  revising  the 
following  definitions  to  read  as  follows: 

§17.3    Definitions. 


Changed  circumstances  means 
changes  in  circvuftstances  affecting  a 
species  or  geographic  area  covered  by  a 
conservation  plan  or  agreement  that  can 
reasonably  be  anticipated  by  plan  or 
agreement  developers  and  the  Service 
and  that  can  be  planned  for  (e.g.,  the 
listing  of  new  species,  or  a  fire  or  other 
natural  catastrophic  event  in  areas 
prone  to  such  events). 
***** 

Unforeseen  circumstances  means 
changes  in  circumstances  affecting  a 
species  or  geographic  area  covered  by  a 
conservation  plan  or  agreement  that 
could  not  reasonably  have  been 
anticipated  by  plan  or  agreement 
developers  and  the  Service  at  the  time 
of  the  conservation  plan's  or 
agreement's  negotiation  and 
development,  and  that  result  in  a 
substantial  and  adverse  change  in  the 
status  of  the  covered  species. 
***** 

5.  Amend  §  17.22  by  revising  the  first 
sentence  of  paragraph  (c)(1),  paragraphs 
(c)(l)(ii),  (c)(2)(ii),  (c)(3)(ii},  (cl(5)(ii), 
(c)(7),  the  first  sentence  of  paragraph 
(d)(1),  paragraphs  (d)(3)(ii),  (d)(5)(iHii). 
(d)(5)(iii)(B),  and  (d)(7)  to  read  as 
follows: 

§  1 7.22    Permits  for  scientific  purposes, 
enhancement  of  propagation  or  survivai,  or 
for  incidentai  talcing.  -^ 

***** 

(c)(1)  Application  requirements  for 
permits  for  the  enhancement  of  survival 
through  Safe  Harbor  Agreements.  A 
property  owner  (including  anyone  with 
a  fee  simple,  leasehold,  or  other 
property  interest  sufficient  to  carry  out 
the  proposed  management  activities, 
subject  to  applicable  State  law)  must 
submit  an  application  for  a  permit 
under  paragraph  (c)  of  this  section  to  the 
appropriate  Regional  Director,  U.S.  Fish 
and  Wildlife  Service,  for  the  Region 
where  the  applicant  resides  or  where 
the  proposed  activity  is  to  occur  (for 
appropriate  addresses,  see  50  CFR 
10.22),  if  the  applicant  wishes  to  engage 
in  any  activity  prohibited  by  §  17.21. 


(ii)  A  description  of  how  incidental 
take  of  the  listed  species  pursuant  to  the 
Safe  Harbor  Agreement  is  likely  to 
occur,  both  as  a  result  of  management 
activities  and  as  a  result  of  the  return  to 
baseline;  and 
***** 

(2)  *    *   * 

(ii)  The  implementation  of  the  terms 
of  the  Safe  Harbor  Agreement  is 
reasonably  expected  to  provide  a  net 
conservation  benefit  to  the  affected 
listed  species  by  contributing  to  the 


recovery  of  listed  species  included  in 
the  permit,  and  the  Safe  Harbor 
Agreement  otherwise  complies  with  the 
Safe  Harbor  policy  available  from  the 
Service; 
*-»*** 

(3)*    *    * 

(ii)  When  appropriate,  a  requirement 
for  the  permittee  to  give  the  Service 
reasonable  advance  notice  (generally  at 
least  30  days)  of  when  he  or  she  expects 
to  incidentally  take  any  listed  species 
covered  under  the  permit.  Such 
notification  will  provide  the  Service 
with  an  opportunity  to  relocate  affected 
individuals  of  the  species,  if  possible 
and  appropriate;  and 

*  *        *        *        * 

(5)*   *   * 

(ii)  The  Director  and  the  permittee 
may  agree  to  revise  or  modify  the 
management  measures  set  forth  in  a  Safe 
Harbor  Agreement  if  the  Director 
determines  that  such  revisions  or 
modifications  do  not  change  the 
Director's  prior  determination  that  the 
Safe  Harbor  Agreement  is  reasonably 
expected  to  provide  a  net  conservation 
benefit  to  the  listed  species.  However, 
the  Director  may  not  require  additional 
or  different  management  activities  to  be 
imdertaken  by  a  permittee  without  the 
consent  of  the  permittee. 

*  ■      •        *        *        • 

(7)  Criteria  for  revocation.  The 
Director  may  not  revoke  a  permit  issued 
under  paragraph  (c)  of  this  section 
except  as  provided  in  this  paragraph. 
The  Director  may  revoke  a  permit  for 
any  reason  set  forth  in  §  13.28(a)(1) 
through  (4)  of  this  subchapter.  The 
Director  may  revoke  a  permit  if 
continuation  of  the  permitted  activity 
would  either  appreciably  reduce  the 
likelihood  of  survival  and  recovery  in 
the  wild  of  any  listed  species  or  directly 
or  indirectly  alter  designated  critical 
habitat  such  that  it  appreciably 
diminishes  the  value  of  that  critical 
habitat  for  both  the  survival  and  ' 
recovery  of  a  listed  species.  Before 
revoking  a  permit  for  either  of  the  latter 
two  reasons,  the  Director,  with  the 
consent  of  the  permittee,  will  pursue  all 
appropriate  options  to  avoid  permit 
revocation.  These  options  may  include, 
but  are  not  limited  to:  extending  or 
modifying  the  existing  permit,  capturing 
and  relocating  the  species, 
compensating  the  landowner  to  forgo 
the  activity,  purchasing  an  easement  or 
fee  simple  interest  in  the  property,  or 
arranging  for  a  third-party  acquisition  of 
an  interest  in  the  property. 
***** 

(d)(1)  Application  requirements  for 
permits  for  the  enhancement  of  survival 
through  Candidate  Conservation 
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Agreements  with  Assurances.  A 
property  owner  (including  anyone  with 
a  fee  simple,  leasehold,  or  other 
property  interest  sufficient  to  carry  out 
the  proposed  management  activities, 
subject  to  applicable  State  law)  must 
submit  an  application  for  a  permit 
under  paragraph  (d)  of  this  section  to 
the  appropriate  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  for  the 
Region  where  the  applicant  resides  or 
where  the  proposed  activity  is  to  occur 
(for  appropriate  addresses,  see  5Q  CFR 
10.22).  *  *  * 
*        *        «        *  ^      * 

(3)  *     *     * 

(ii)  When  appropriate,  a  requirement 
for  the  permittee  to  give  the  Service 
reasonable  advance  notice  (generally  at 
least  30  days)  of  when  he  or  she  expects 
to  incidentally  take  any  listed  species 
covered  under  the  permit.  Such 
notification  will  provide  the  Service 
with  an  opportunity  to  relocate  affected 
individuals  of  the  species,  if  possible 
and  appropriate;  and 
***** 

(5)  *    *    * 

fj.)  Changed  circumstances  provided 
for  in  the  Agreement.  If  the  Director 
determines  that  additional  conservation 
measiues  are  necessary  to  respond  to 
changed  circumstances  and  these 
measures  were  set  forth  in  the 
Agreement,  the  permittee  will 
implement  the  measiires  specified  in  the 
Agreement. 

(ii)  Changed  circumstances  not 
provided  for  in  the  Agreement.  If  the      ■ 
Director  determines  that  additional        f^ 
conservation  measures  not  provided  for 
in  the  Agreement  are  necessary  to 
respond  to  changed  circumstances,  the 
Director  will  not  require  any 
conservation  measures  in  addition  to 
those  provided  for  in  the  Agreement 
without  the  consent  of  the  permittee, 
provided  the  Agreement  is  being 
properly  implemented. 

(iii)*  *  *  . 

(B)  If  the  Director  determines 
additional  conservation  measures  are 
necessary  to  respond  to  unforeseen 
circumstances,  the  Director  may  require 
additional  measures  of  the  permittee 
where  the  Agreement  is  being  properly 
implemented,  but  only  if  such  measures 
maintain  the  original  terms  of  the 
Agreement  to  the  maximum  extent 
possible.  Additional  conservation 
measures  will  not  involve  the 
commitment  of  additional  land,  water, 
or  financial  compensation  or  additional 
restrictions  on  the  use  of  land,  water,  or 
other  natural  resources"btherwise 
available  for  development  or  use  under 


the  original  tehns 
without  the  cc  nsent 


of  the  Agreement 
of  the  permittee. 


(7)  Criteria  or  revocation.  The 
Director  may  i  lot  revoke  a  permit  issued 
under  paragra  ih  (d)  of  this  section 
except  as  pro\  ided  in  this  subsection. 
The  Director  i  lay  revoke  a  permit  for 
any  reason  set  forth  in  §  13.28(a)(1) 
through  (4)  of  this  subchapter.  The 
Director  may  i  evoke  a  permit  if 
continuation  if  the  permitted  activity 
would  either  appreciably  reduce  the 
likelihood  of  survival  and  recovery  in 
the  wild  of  aiw  listed  species  or  directly 
or  indirectly  dter  designated  critical 
habitat  such  tkat  it  appreciably 
diminishes  the  value  of  that  critical 
habitat  for  bom  the  survival  and 
recovery  of  a  listed  species.  Before 
revoking  a  pel  mit  for  either  of  the  latter 
two  reasons,  t  le  Director,  with  the 
consent  of  the  permittee,  will  pursue  all 
appropriate  o]  )tions  to  avoid  permit 
revocation.  Tliese  options  may  include, 
but  are  not  lir  lited  to:  extending  or 
modifying  the  existing  permit,  capturing 
and  relocatinj  the  species, 
compensating  the  landowner  to  forgo 
the  activity,  p  urchasing  an  easement  or 
fee  simple  int  jrest  in  the  property,  or 
arranging  for  i  i  third-party  acquisition  of 
an  interest  in  ;he  property.  . 
***** 

6.  Amend  §  17.32  by  revising  the  first 
sentence  of  p.xagraph  (c)(1),  paragraphs 
(c)(l)(ii).  (c)(2|(ii).  (c)(3)(ii),  (c)(5)(ii), 
(c)(7),  the  firsj  sentence  of  paragraph 
(d)(1),  paragraphs  (d)(3)(ii),  (d)(5)(i)-(ii), 
(d)(5)(iii)(B),  |nd  (d)(7)  to  read  as 
follows: 

§17.32    Permits — general. 


th? 


own  3r 


(c)(1) 
permits  for 
through  Safe 
property 
a  fe&  simple 
property 
the 

subject  to 
submit  an  ap 
under  paragr 
appropriate 
and  Wildlife 
where  the  ap  ) 
the  proposed 
appropriate 
if  the  appl 
activity 


Appli  ::ation  requirements  for 

enhancement  of  survival 
Harbor  Agreements.  A 

(including  anyone  with 
easehold,  or  other 
intei  est  sufficient  to  carry  out 
proposed  management  activities, 
ap{  licable  State  law)  must 
lication  for  a  permit 
ph  (c)  of  this  section  to  the 
ional  Director,  U.S.  Fish 
service,  for  the  Region 
licant  resides  or  where 
activity  is  to  occur  (for 
ress  see  50  CFR  10.22), 
icaht  wishes  to  engage  in  any 
proh  Jited  by  §17.31.*  *  * 


Fiegi 


aidi 


(ii)  A  desct  iption  of  how  incidental 
take  of  the  co  /ered  species  pursuant  to 
the  Safe  Hart  or  Agreement  is  likely  to 
occur,  both  af  a  result  of  management 


activities  and  as  a  result  of  the  return  to 
baseline; 

***.** 

(2)  *   *   * 

(ii)  The  implementation  of  the  terms 
of  the  Safe  Harbor  Agreement  is 
reasonably  expected  to  provide  a  net 
conservation  benefit  to  the  affected 
listed  species  by  contributing  to  the 
recovery  of  listed  species  included  in 
the  permit,  and  the  Safe  Harbor 
Agreement  otherwise  complies  with  the 
Safe  Harbor  policy  available  ft'om  the 
Service; 
*         *         *         *        *  - 

(3)  *    *    * 

(ii)  When  appropriate,  a  requirement 
for  the  permittee  to  give  the  Service 
reasonable  advance  notice  (generally  at 
least  30  days)  of  when  he  or  she  expects 
to  incidentally  take  any  listed  species 
covered  under  the  permit.  Such 
notification  will  provide  the  Ser\'ice 
with  an  opportunity  to  relocate  affected 
individuals  of  the  species,  if  possible 
and  appropriate;  and 
***** 

(5)*    *    * 

(ii)  The  Director  and  the  permittee 
may  agree  to  revise  or  modify  the 
management  measiues  set  forth  in  a  Safe 
Harbor  Agreement  if  the  Director 
determines  that  such  revisions  or 
modifications  do  not  change  the 
Director's  prior  determination  that  the 
Safe  Harbor  Agreement  is  reasonably 
expected  to  provide  a  net  conservation 
benefit  to  the  listed  species.  However, 
the  Director  may  not  require  additional 
or  different  management  activities  to  be 
imdertaken  by  a  permittee  without  the 
consent  of  the  permittee. 
*****. 

(7)  Criteria  for  revocation.  The 
Director  may  not  revoke  a  permit  issued 
under  paragraph  (c)  of  this  section 
except  as  provided  in  this  paragraph. 
The  Director  may  revoke  a  permit  for 
any  reason  set  forth  in  §  13.28(a)(1) 
through  (4)  of  this  subchapter.  The 
Director  may  revoke  a  permit  if 
continuation  of  the  permitted  activity 
would  either  appreciably  reduce  the 
likelihood  of  survival  and  recovery  in 
the  wild  of  any  listed  species  or  directly 
or  indirectly  alter  designated  critical 
habitat  such  that  it  appreciably 
diminishes  the  value  of  that  critical 
habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Before 
revoking  a  permit  for  either  of  the  latter 
two  reasons,  the  Director,  with  the 
consent  of  the  permittee,  will  pursue  all 
appropriate  options  to  avoid  permit 
revocation.  These  options  rtiay  include, 
but  are  not  limited  to:  extending  or 
modifying  the  existing  permit,  capturing 
and  relocating  the  species. 
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compensating  the  landowner  to  forgo 
the  activity,  purchasing  an  easement  or 
fee  simple  interest  in  the  property,  or 
arranging  for  a  .third-party  acquisition  of 
an  interest  in  the  property. 
*         *         *         *         *    ■ 

(d)(1)  Application  requirements  for 
permits  for  the  enhancement  of  survivaf 
through  Candidate  Conservation 
Agreements  with  Assurances.  A 
property  owner  (including  anyone  with 
a  fee  simple,  leasehold,  or  other 
property  interest  sufficient  to  carry  out 
the  proposed  management  activities, 
subject  to  applicable  State  law)  must 
submit  an  application  for  a  permit 
under  paragraph  (d)  of  this  section  to 
the  appropriate  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  for  the 
Region  where  the  applicant  resides  jir 
where  the  proposed  activity  is  to  occur 
(for  appropriate  addresses,  see  50  CFR 
10.22).  *    *   * 
***** 

(3)*    *   * 

(ii)  When  appropriate,  a  requirement 
for  the  permittee  to  give  the  Service 
reasonable  advance  notice  (generally  at 
least  30  days)  of  when  he  or  she  expects 
to  incidentally  take  any  listed  species 
covered  under  the  permit.  Such 
notification  will  provide  the  Service 
with  an  opportunity  to  relocate  affected 
individuals  of  the  species,  if  possible 
and  appropriate;  and 
***** 

(5)*   *    * 

(i)  Changed  circumstances  provided 
for  in  the  Agreement.  If  the  Director 
determines  that  additional  conservation 
measures  are  necessary  to  respond  to 
changed  circumstances  and  these 
measures  were  set  forth  in  the 
Agreement,  the  permittee  will 
implement  the  measures  specified  in  the 
Agreement. 

(ii)  Changed  circumstances  not 
provided  for  in  the  Agreement.  If  the 
Director  determines  that  additional 
conservation  measures  not  provided  for 
in  the  Agreement  are  necessary  to 
respond  to  changed  circumstances,  the 
Director  will  not  require  any 
conservation  measures  in  addition  to 
those  provided  for  in  the  Agreement 
without  the  consent  of  the  permittee, 
provided  the  Agreement  is  being 
properly  implemented. 

(iii)  *   *   * 

(B)  If  the  Director  determines 
additional  conservation  measures  are 
necessar}'  to  respond  to  unforeseen 
circumstances,  the  Director  may  require 
additional  measures  of  the  permittee 
where  the  Agreement  is  being  properly 
implemented,  but  only  if  such  measures 
maintain  the  original  terms  of  the 
Agreement  to  the  maximum  extent 


possible.  Additional  conservation 
measures  will  not  involve  the 
commitment  of  additional  land,  water, 
or  financial  compensation  or  additional 
restrictions  on  the  use  of  land,  water,  or 
other  natural  resources  otherwise 
available  for  development  or  use  under 
the  original  terms  of  the  Agreement 
without  the  consent  of  the  permittee. 
***** 

(7)  Criteria  for  revocation.  The 
Director  may  not  revoke  a  permit  issued 
under  paragraph  Id)  of  this  section 
except  as  provided  in  this  subsection. 
The  Director  may  revoke  a  permit  for 
any  reason  set  forth  in  §  13.28(a)(1) 
through  (4)  of  this  subchapter.  The 
Director  may  revoke  a  permit  if 
continuation  of  the  permitted  activity 
would  either  appreciably  reduce  the 
likelihood  of  survival  and  recovery  in 
the  wild  of  any  listed  species  or  directly 
or  indirectly  alter  designated  critical 
habitat  such  that  it  appreciably 
diminishes  the  value  of  that  critical 
habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Before 
revoking  a  permit  for  either  of  the  latter 
two  reasons,  the  Director,  with  the 
consent  of  the  permittee,  will  pursue  all 
appropriate  options  to  avoid  permit 
revocation.  These  options  may  include, 
but  Eire  not  limited  to:  extending  or 
modifying  the  existing  permit,  capturing 
and  relocating  the  species, 
compensating  the  landowner  to  forgo 
the  activity,  purchasing  an  easement  or 
fee  simple  interest  in  the  property,  or 
arranging  for  a  third-party  acquisition  of 
an  interest  in  the  property. 
***** 

Dated:  July  21,  2003. 

PaulHoffinan, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[PR  Doc.  03-22776  Filed  9-9-03:  8:^5  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AH93 

Revisions  to  the  Regulations 
Applicable  to  Permits  Issued  Under  the 
Endangered  Species  Act 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposedjule. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  propose  to  revise  our 
regulations  pertaining  to  permits  issued 
under  the  Endangered  Species  Act.  The 


proposed  revisions  will  refine  and 
clarify  the  application  requirements  and 
issuance  criteria  for  such  permits, 
particularly  when  used  in  connection 
with  projects  to  improve  habitat  for 
listed  species.  The  revisions  will 
encourage  and  facilitate  enhancement 
initiatives  by  landowners,  natural 
resource  agencies,  and  others. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
10,  2003. 

ADDRESSES:  Comments  or  materials 
concerning  the  proposed  rule  should  be 
sent  to  Division  of  Conservation  and 
Classification.  U.S.  Fish  and.Wildlife 
Service.  Arlington  Square  Building, 
4401  North  Fairfax  Drive,  Suite  420, 
Arlington.  Virginia  22203  (Telephone 
703/358-2171.  Facsimile  703/358- 
1735).  Comments  and  materials  received 
on  the  proposed  rule  will  be  available 
for  inspection,  by  appointment,  during 
normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Nolin,  Chief,  Division  of 
Conservation  and  Classification.  Fish 
and  Wildlife  Service  (Telephone  703/ 
358-2171,  Facsimile  703/358-1735). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  (Act) 
was  established  to  provide  a  means  to 
conserve  the  ecosystems  upon  which 
endangered  and  threatened  species 
depend,  to  provide  a  program  for  the 
conservation  of  these  endangered  and 
threatened  species,  and  to  take  the 
appropriate  steps  that  are  necessary  to 
bring  any  endangered  or  threatened 
species  to  the  point  where  measures 
provided  for  under  the  Act  are  no  longer 
necessary.  Section  10(a)(1)  of  the  Act 
authorizes  the  Service  to  issue  permits 
allowing  otherwise  prohibited  activities 
for  certain  actions  that  are  consistent 
with  the  purposes  of  the  Act.  Section 
10(a)(1)(A)  authorizes  such  permits  for 
scientific  research  or  to  enhance  the. 
propagation  or  sur\'ival  of  all  listed 
species.  Generic  regulations  for  these 
permits  are  detailed  at  50  CFR  17.22(a) 
and  17.32(a).  Section  10(a)(1)(B) 
authorizes  permits  allowing  the  taking 
of  listed  species  incidental  to  otherwise 
lawful  activities  (such  as  land 
development,  timber  harvest). 
Regulations  for  these  permits  are 
detailed  at  §§  17.22(b)  and  17.32(b). 

The  Serx'ice  issues  section  10(a)(l)tA) 
permits  for  otl^erwise  prohibited 
activities  when  the  purpose  of  the 
permit  is  scientific  or  when  there  is  a 
clear  link  between  the  proposed  activity 
and  the  enhancement  of  propagation  or 
survival  of  the  affected  species. 
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Scientific  piuposes  include  activities 
such  as,  but-not  limited  to,  presence/ 
absence  surveys,  monitoring,  and  marlt/ 
recapture  studies  that  involve  Federally- 
listed  species.  Enhancement  permits  are 
issued  for  activities  that  directly  aid  in 
the  recovery  of  endangered  and 
threatened  species.  The  current 
regulations  at  50  CFR  17.22(a)  and 
17.32(a)  refer  to  some  of  the  activities 
that  can  be  permitted  under  section 
10(a)(1)(A)  of  the  Act.  The  principal 
purpose  of  this  proposed  rule  is  to  more 
explicitly  describe  and  accommodate 
the  different  types  of  enhancement 
activities  can  be  permitted  under 
section  10(a)(1)(A)  of  the  Act. 

Permits  to  erihance  the  propagation  or 
survival  of  listed  species  have  most 
commonly  been  issued  in  connection 
with  captive  breeding  efforts  and 
research  activities.  The  Service  has 
recognized,  however,  that  such  permits 
can  be  used  in  other  contexts  as  well. 
For  example,  in  1999,  the  Service 
revised  its  regulations  to  recognize  two 
special  categories  of  permits  to  enhance 
the  survival  of  listed  species.  One 
category,  called  "permits  for  the 
enhancement  of  survival  through  Safe  - 
Harbor  Agreements,"  is  detailed  at 
§§  17,22(c)  and  17.32(c).  The  other 
category,  called  "permits  for  the 
enhancement  of  survival  through 
Candidate  Conservation  Agreements 
with  Assurances,"  is  detailed  at 
§§  17.22(d)  and  17.32(d). 

Both  of  the  special  categories  of 
enhancement  of  survival  permits 
authorize  take  that  is  incidental  to 
beneficial  management  activities.  The 
Service  could  have  authorized  such  take 
under  section  10(a)(1)(B),  which 
authorizes  permits  for  take  incidental  to 
any  otherwise  lawful  activity.  However, 
we  concluded  that  it  was  more 
appropriate  to  utilize  the  authority  of 
section  10(a)(1)(A)  for  both  Safe  Harbor 
Agreements  and  Candidate 
Conservation  Agreements  with 
Assurances  because  the  purpose  of  such 
agreements  is  to  enhance  the  sxirvival  of 
listed  species.  In  addition,  some  of  the 
requirements  applicable  to  Habitat 
Conservation  Plans  and  associated 
permits  under  section  10(a)(1)(B),  such 
as  mitigation,  are  ill-suited  to  the 
context  of  activities  carried  out  for  the 
purpose  of  benefitting  listed  and 
unlisted  species. 

As  a  result  of  the  1999  revisions,  the 
regulations  now  recognize  three  types  of 
enhancement  of  survival  permits:  (1) 
The  generic  category  of  enhancement  of 
propagation  or  survival  permits 
f§§  17.22  and  17.32(a)),  and  the  specific 
categories  of  permits  connected  with  (2) 
Safe  Harbor  Agreements  (§§  17.22  and 
17.32(c))  and  (3)  Candidate 


Conservatio  i  Agreements  with 
Assurances  §§17.22  and  17.32(d)).  Ai 
discussed  a  love,  the  generic  category 
has  historic  Jly  been  used  principally  to 
authorize  ot  lerwise  prohibited  activities 
in  connectic  n  with  captive  breeding  or 
similar  actii  ities.  However,  the  Service 
recognizes  t  lat  there  are  many  other 
types  of  acti  vities  that  can  appropriately 
be  authorize  d  under  the  first  category. 

An  examj  le  of  such  activities  would 
be  habitat  n  anagement  activities  not 
associated  vrith  mitigation,  such  as 
managemec  t  of  parks,  reserves  or  other 
conservatio  i  areas  for  the  benefit  of 
listed  specii  is.  For  example,  a  state 
natural  rese  -ve  may  use  prescribed 
burning  on  i  regular  basis  to  maintain 
the  habitat  ( if  a  listed  species  such  as  the 
Karner  blue  butterfly.  Regular 
prescribed  I  urning  is  a  beneficial 
managemen  t  practice  necessary  simply 
for  the  long  term  well-being  of  this  (and 
many  other  species,  yet  burning  has  the 
potential  to  take  at  least  some 
individuals  of  the  species,  particularly 
in  the  sedei  tary  and  relatively  cryptic 
egg,  larval,  i  )r  pupal  life  stages.  The 
purpose  of  i  he  activity  is  the 
maintenanc  3  of  the  species'  required 
habitat  in  o;  der  to  enhance  the  survival 
of  the  Karn(  r  blue  butterfly.  To 
authorize  si  ich  activities  through  a 
Habitat  Con  servation  Plan  permit  under 
section  10(«  )(1)(B)  would  be 
inappropria  te  to  require  mitigation  for 
impacts  du(  i  to  habitat  management 
activities  th  at  enhance  the  propagation 
or  survival  )f  listed  species. 

It  may  ali  o  be  inappropriate  in  some 
cases  to  aut  lorize  these  activities  under 
a  Safe  Harb  )r  Agreement.  This  may  be 
particularly  true  if  the  landowner  does 
not  wish  to  return  the  habitat  to  its 
baseline  coi  idition,  which  would  mean 
that  the  req  lirement  of  the  Safe  Harbor 
policy  to  qx  antify  baseline 
responsibil  ties  would  result  in  an 
unnecessar  r  expense.  For  these  reasons, 
it  would  be  most  efficient  and 
appropriate  to  authorize  the  sinticipated 
take,  incide  ntal  or  not,  under  the 
generic  aut  lority  to  issue  permits  to 
enhance  thi ;  propagation  or  survival  of 
a  listed  spe  :ies. 

The  gene  :ic  authority  to  issue  permits 
to  enhance  the  propagation  or  survived 
of  listed  spi  icies  can  authorize  take  that 
is  intention  al  (as  is  the  case  with  respect 
to  removin  ;  animals  from  the  wild  in 
order  to  sta  rt  a  captive  breeding 
program)  ai  id  incidental  (as  in  the 
prescribed  }uming  example  above).  For 
example,  a  conservation  initiative  to 
improve  an  d  expand  habitat  for  a 
species  at  s  site  where  it  currently     - 
occurs  in  o  ily  small  numbers  in 
degraded  h  ibitat  may  unavoidably 
result  in  th  i  incidental  take  of  some 
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individuals  of  the  species.  In  addition, 
if  the  species  [e.g.,  prairie  dogs)  has  the 
potential  to  continue  to  expand  into 
areas  not  intended  for  enhancement 
under  the  conservation  initiative  and 
detrimentally  affect  crops  or  livestock, 
the  conservation  initiative  may  include 
provisions  to  relocate  or  remove 
individuals  that  disperse  firom  the 
habitat  enhanced  imder  the 
conservation  initiative  into  nearby 
agricultural  areas.  Provided  that  the 
conservation  initiative  clearly  meets  the 
requirement  that  its  overall  impact 
would  be  to  enhance  the  survival  of  the 
affected  species,  a  permit  under  Section 
10(a)(1)(A)  could  authorize  both  the 
incidental  and  intentional  take 
described  here.  These  permits  could  not 
be  used  to  authorize  past  take  even  if 
conservation  measures  could  be  used  to 
compensate  for  that  impact  to  the 
species. 

There  are  a  number  of  activities  that 
can  appropriately  be  authorized  under 
the  first  category  to  encourage  in-situ 
conservation  of  foreign-listed  species. 
An  example  would  be  the  import  of  the 
Morelet's  crocodile  (Crocodylus 
moreletii)  skins  from  ranched 
populations  in  Mexico.  As  part  of  an 
overall  conservation  program  for  this 
species,  Mexico  allows  a  regulated 
removal  of  live  specimens  from  the  w^d 
to  establish  parental  stock  for  captive- 
breeding  operations.  A  certain  portion 
of  the  young  produced  are  returned  to  . 
the  wild  and  the  remainder  are  used  to 
produce  ranched  skins  that  are  traded 
internationally.  This  is  part  of  a 
comprehensive  conservation  and 
management  program  for  Morelet's 
crocodiles,  which  includes  sustainable 
use  of  the  species  to  encourage  its 
conservation.  As  a  result  of  this 
management  program,  Mexico  has  been 
able  to  register  its  captive-breeding 
facilities  with  the  Convention  on 
International  Trade  in  Endangered 
Species  for  international  commercial 
trade.  However,  this  international  trade 
is  still  excluded  from  the  United  States 
because  of  the  species'  endangered 
status  under  the  Act.  Allowing  the 
regulated  import  of  such  skins  or 
products  could  further  encourage 
Mexico  to  enhance  its  conservation 
efforts  for  this  species  in  the  wild. 

Federal  agencies  generally  would 
continue  to  be  able  to  obtain  permits 
authorized  through  parts  17.22(a)  and 
17.32(a).  Federal  agencies  may  not 
obtain  authorization  for  intentional  take 
associated  with  a  Safe  Harbor 
Agreements  and  Candidate 
Conservation  Agreements  with 
Assurances  because  the  Safe  Harbor 
Agreements  and  Candidate 
Conservation  Agreements  with 
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Assurances  policies  expressly  prohibit 
Federal  agencies  from  obtaining 
assurances  included  with  Safe  Harbor 
Agreements  and  Candidate 
Conservation  Agreements  with 
Assurances. 

The  Service  recognizes  that  its 
existing  regulations  at  §§  17.22(a)  and 
17.32(a)  do  not  clearly  describe  the  fiiU 
range  of  activities  that  enhance  species 
survival.  Although  our  current 
regulations  authorize  the  permitting  of 
take  that  results  from  any  activity  that 
meets  the  standard  under  section 
10(a)(1)(A),  enhancement  of  propagation 
or  survival,  we  propose  to  revise 
§§  17.22(a)  and  17.32(a)  to  clarify  the 
range  of  actions  that  may  be  permitted. 
Furthermore,  we  propose  to  clarify  that 
these  permits  may  also  be  issued  in 
conjunction  with  Candidate 
Conservation  Agreements  with 
Assurances  and  Safe  Harbor  Agreements 
that  contemplate  intentional  take. 

Revisions  to  the  Regulations 

In  1999,  the  Service's  Office  of 
Management  Authority,  which  is 
responsible  for  activities  involving  non- 
native  listed  species  and  the 
international  movement  of  all  listed 
species,  became  the  Division  of 
Management  Authority.  As  such, 
§  17.8(a)(2)  needs  to  be  revised  to  reflect 
this  change. 

Regulations  at  §§  17.22(a)  (for 
endangered  species)  and  17.32(a)  (for 
threatened  species)  describe  application 
requirements  and  issuance  criteria  for 
permits  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
listed  species  (§  17.32(a)  also  covers  the 
issuance  of  permits  for  other  purposes 
that  are  allowable  for  threatened 
species).  As  currently  written,  those 
regulations  prescribe  the  same 
application  requirements  and  issuance 
criteria  for  all  such  permits,  regardless 
of  whether  the  purpose  of  the 
application  is  to  conduct  scientific 
research,  import,  export,  conduct 
interstate  commerce,  implement  captive 
breeding  efforts,  carry  out  habitat 
restoration  activities  to  enhance  the 
survival  of  species  associated  with  that 
habitat,  or  carry  out  other  activities 
designed  to  benefit  the  species'  survival 
in  the  wild.  Some  of  these  provisions, 
particularly  the  application 
requirements,  are  important  for  only 
certain  purposes,  but  not  for  all.  We 
propose  to  revise  these  application 
requirements  and  issuance  criteria  to 
indicate  clearly  which  apply  to  which  of 
the  different  purposes  for  which  permits 
are  sought.  Specific  changes  are 
described  as  follows. 

Both  §§17.22(a)(l)(i)  and 
17.32(a)(l)(i)  require  applications  to 


specify  the  number,  age,  and  sex  of 
animals  to  be  covered  by  the  permit. 
This  information  may  be  of  considerable 
importance  if  the  purpose  of  the  permit 
is  to  acquire  particular  individuals  from 
the  wild  for  captive  breeding  or 
scientific  research.  It  is  generally  not 
important,  or  determinable,  in  other 
contexts,  such  as  when  the  permit 
applicant  seeks  authority  to  take  the 
species  incidental  to  carrying  out 
habitat  improvement  activities  to 
enhance  the  survival  of  the  species,  as 
in  the  case  of  prescybed  burning  of 
Kamer  blue  butterfly  habitat. 
Accordingly,  we  propose  to  revise  this 
provision  to  require  such  information 
only  insofar  as  it  is  determinable  at  the    - 
time  of  the  permit  application. 

A  resume  of  the  applicant's  attempts 
to  obtain  specimens  of  wildlife  sought 
to  be  covered  by  the  permit  in  a  manner 
that  would  not  cause  its  death  or 
removal  is  required  by  §§  17.22(a)(l)(iii) 
,and  17.32(a)(l)(iii).  This  requirement  is 
appropriate  in  those  situations  in  which  . 
the  permit  applicant  seeks  to  collect  or 
obtain  wildlife.  In  situations  where  that 
is  not  the.case,  such  as  when  the 
applicant  must  inadvertently  take 
wildlife  as  part  of  a  program  to  enhance 
the  species  survival  through  habitat 
creation  or  improvement,  the 
requirement  is  unnecessary. 
Accordingly,  we  propose  to  clarify  this 
provision  by  adding  a  prefatory  clause 
explaining  that  it  applies  only  when  an 
applicant  seeks  to  obtain  specimens 
under  the  permit. 

The  requirements,  at  §§  17.22(a)(l)(v) 
and  17.32(a)(l)(v),  that  an  application 
must  include  a  description  of  an 
institution  or  facility  only  has  relevance 
where  the  applicant  intends  to  use, 
display,  or  maintain  the  covered 
wildlife.  In  other  situations,  such  as 
those  involving  habitat  restoration  to 
enhance  the  survival  of  a  species,  the 
applicant  will  not  use,  display,  or 
maintain  the  species.  Accordingly,  we 
propose  to  clarify  this  provision  by 
adding  a  prefatory  clause  explaining 
that  it  applies  only  when  an  applicant 
intends  to  use.  display,  or  maintain 
wildlife  covered  by  the  permit. 

Both  §§17.22(a)(l)(vi)  and 
17.32(a)(l)(vi)  require  an  applicant  to 
describe  the  facilities  where  wildlife 
covered  by  the  permit  will  be  housed  or 
cared  for.  Ttis  provision  is  relevant  if 
the  applicant  intends  to  house  or  care 
for  live  wildlife,  but  not  if  the  applicant 
intends  only  to  enhance  the  survival  of 
a  species  through  habitat  improvement. 
Accordingly,  we  propose  to  clarify  this 
provision  by  specifying  that  it  applies 
only  when  the  applicant  intends  to 
house  or  care  for  live  wildlife. 


At  present,  §§  17.22(a)(2)(i)  and 
17.32(a)(2)(i)  require  evaluation  of 
whether  the  purpose  for  which  the 
permit  is  required  is  adequate  to  justify 
removing  from  the  wild  the  wildlife 
sought  to  be  covered  under  the  permit 
or  otherwise  changing  its  status.  Yet  not 
all  scientific  research  or  enhancement  of 
propagation  or  survival  permits  will 
entail  removing  wildlife  from  the  wild. . 
or  changing  its  status.  Some 
enhancement  or  research  activities  may 
take  wildlife  by  means  of  harassment 
(such  as  handling'individuals  through 
banding,  or  disturbing  individuals 
through  habitat  restoration),  but  will  not 
remove  it  from  the  wild.  Accordingly, 
we  propose  to  revise  §§  1 7.22(a)(2)(i) 
and  17.32(a)(2)(i)  to  a  more  general 
statement  requiring  the  Director  fo 
consider  whether  the  purpose  for  which 
the  permit  is  sought  is  adequate  to 
justify  the  otherwise  prohibited  activity. 

Considering  whether  issuance  of  the 
permit  would  conflict  with  any  program 
to  enhance  the  survival  probabilities  of 
the  population  from  which  the  wildlife 
is  to  be  removed  is  required  by 
§§17.22(a)(2)(iii)  and  17.32(a)(2)(iii). 
Because  not  all  permits  issued  under 
this  authorify  entail  removing  wildlife 
from  the  wild,  we  propose  to  revise  this  . 
provision  to  state  more  generally  that 
the  Director  must  consider  whether  ~ 
issuance  of  the  permit  would  conflict 
with  any  program  to  enhance  the 
survival  probability  of  the  wildlife 
covered  by  the  permit. 

Permits  for, the  enhancement  of 
survival  through  Safe  Harbor    - 
Agreements  authorized  by  §§  17.22(c) 
and  17.32(c)  only  authorize  take  that  is 
incidental  to  some  otherwise  lawful 
activity.  In  some  limited  circumstances 
in  which  a  Safe  Harbor  Agreement 
would  enhance  the  survival  of  a  listed 
species  by  various  activities,  such  as 
those  discussed  above,  it  may  be 
appropriate  to  permit  limited 
intentional  taking  of  that  species. 
Therefore,  we  propose  a  provision 
whereby  a  permit  authorizing  such   ' 
intentional  take  associated  with  a  Safe 
Harbor  Agreement  can  be  issued  under 
§§  17.22(a)  or  17.32(a),  in  addition  to 
incidental  take  under  §§  1 7.22(c)  or 
17.32(c),  but  only  if  the  Director 
determines  that  all  requirements  of  the 
Safe  Harbor  policy  are  met,  other  than 
its  limitation  for  only  incidental  take. 
Thus,  Safe  Harbor  Agreement  permits 
issued  under  §§  17.22(a)  or  17.32(a) 
covering  intentional'take  will  be 
administered  in  accordance  with  the 
responsibilities  and  assurances  stated  in 
the  Safe  Harbor  policy.  This  means  that 
holders  of  these  permits  will  have 
assurances  that  their  conservation 
efforts  will  not  incur  future  regulatory 
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obligations  in  excess  of  those  to  which 
they  agreed.  These  assurances  cannot  be 
provided  to  Federal  agencies. 

Similarly,  permits  for  the 
enhancement  of  survival  through 
Candidate  Conservation  Agreements 
with  Assurances,  authorized  by 
§§  17.22(d)  and  17.32(d),  only  authorize 
future  take  that  is  incidental  to  some 
otherwise  lawful  activity  should  the 
species  named  on  the  permit  become 
listed  as  endangered  or  threatened. 
However,  in  some  limited 
circumstances  in  which  a  Candidate 
Conservation  Agreement  with 
Assurances  enhances  the  survival  of  an 
unlisted  species  by  creating,  restoring, 
or  improving  its  habitat,  reintroducing 
it,  or  other  similar  activities,  it  may  be 
appropriate  to  permit  limited 
intentional  taking  of  that  species  to 
reduce  damage  to  or  destruction  of 
agricultural  crops,  livestock,  domestic 
animals,  buildings  or  other 
infrastructure,  or  negative  effects  to 
human  health  or  safety.  Therefore,  we 
propose  a  provision  whereby  a  permit 
authorizing  such  intentional  take 
associated  with  a  Candidate 
Conservation  Agreement  with 
Assurances  can  be  issued  luider 
§§  17.22(a)  or  17.32(a),  in  addition  to 
incidental  take  under  §§  1 7.22(d)  or 
17.32(d),  but  only  if  the  Director 
determines  that  all  reqmrements  of  the 
Candidate  Conservation  Agreements 
with  Assurances  policy  are  met,  other 
than  its  limitation  for  only  incidental 
take.  Thus,  Candidate  Conservation 
Agreements  with  Assurances  permits 
issued  under  §§  17.22(a)  or  17.32(a) 
covering  intentional  take  will  be 
administered  in  accordance  with  the 
responsibilities  and  assurances  stated  in 
the  Candidate  Conservation  Agreements 
with  Assurances  policy.  This  means  that 
holders  of  these  permits  will  have 
*  assiirances  that  their  conservation 
efforts  will  not  incur  future  regulatory 
obligations  in  excess  of  those  to  which 
they  agreed.  As  with  Safe  Harbor 
Agreements,  these  assurances  cannot  be 
provided  to  Federal  agencies. 

A  notice  to  the  Director  in  the  event 
of  escape  of  wildlife  from  captivity  is  a 
permit  condition  required  by 
§§  17.22(a)(3)  and  17.32(a)(3).  We 
propose  to  clarify  that  such  a  condition 
is  required  only  in  permits  that 
authorize  the  keeping  of  wildlife  in 
captivity.  In  addition,  we  propose  to 
add  a  provision  under  this  paragraph 
applicable  to  permits  to  imdertake 
habitat  creation,  restoration,  or 
improvement,  reintroduction  of  a 
species,  or  similar  activities.  The 
Director  shall  condition  these  permits  as 
he  or  she  deems  appropriate  to  ensure 
that  the  net  effect  of  those  activities. 


together  witl , 
authorized  b  f 
reasonably  e  c 
the  conserva  ion 


any  taking  to  be 
the  requested  permit,  is 
pected  to  be  beneficial  to 
of  such  species. 


Required  De  erminations 

We  have  e  ^aluated  the  effects  of  the 
proposed  ref  ulation  revisions  described 
in  this  rule. '  Ve  have  concluded  that  the 
resulting  ecc  nomic  benefits  would  be 
limited  by  th  e  number  of  persons 
obtaining  pe  mits,  and  that  the  number 
of  permits  is  sued  would  be  limited  by 
oxu'  resource  i  available  to  develop  and 
process  pern  lit  applications.  This 
proposed  tu.  e  clarifies  the  regulations 
pertaining  to  scientific  purposes  or 
enhancement  of  propagation  or  survival 
permits  to  ei  courage  habitat 
enhancemen  t  activities.  Although  we 
anticipate  isi  luing  these  types  of 
permits,  we  lo  not  anticipate  that  the 
level  of  parti  :ipation  in  these  permitting 
programs  wi  1  significantly  increase  as  a 
result  of  this  rule  because  our  resources 
available  to  )rocess  permit  applications 
will  not  chai  ige  as  a  result  of  this  rule. 
Therefore,  w  e  conclude  that  this 
proposed  ru  e  will  have  little  effect. 
Based  on  thi  s  finding,  we  have  made  the 
following  de  terminations  for  this 
proposed  ru  e. 

Regulatory  fflanning  and  Review 

In  accorda  nee  with  Executive  Order 
12866,  this  (  ocument  is  a  significant 
proposed  ru  e  and  was  reviewed  by  the 
Office  of  Ma  lagement  and  Budget 
(0MB)  in  accordance  with  the  four 
criteria  disci  issed  below. 

(a)  This  pi  oposed  rule  will  not  have 
an  annual  ec  onomic  effect  of  $100 
million  or  n\  ore  or  adversely  affect  an 
economic  se  :tor,  productivity,  jobs,  the 
environmen  ,  or  other  units  of 
government,  Since  most  of  the  proposed 
rule  deals  w  ,th  clarification  of  current 
regulations,  ive  do  not  anticipate  this 
rule  will  cai  se  any  economic  changes, 
either  positi  /e  or  negative.  We  have 
concluded  t  lat  the  portion  of  the 
proposed  ru  e  that  deals  with  issuing 
permits  for  1  labitat  improvement  will 
have  a  bene  icial  economic  effect,  but 
that  the  effei  :t  would  be  small  because 
of  the  small  number  of  permits 
anticipated  lo  be  issued  and  the 
relatively  srAall  economic  benefits  that 
would  accn  e  to  permittees  who  take 
advantage  o  this  provision. 

(b)  This  p  oposed  rule  is  not  expected 
to  create  inc  ansistencies  with  other 
agencies'  ac  ions. 

(c)  This  p:  oposed  rule  is  not  expected 
to  significai  tly  affect  entitlements, 
grants,  user  ees,  loan  programs,  or  the 
rights  and  o  jligations  of  their  recipients. 

(d)  OMB  1  las  determined  that  this  rule 
may  raise  m  ivel  legal  or  policy  issues 


and,  as  a  result,  this  rule  has  undergone 
OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement . 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

SBREFA  amended  the  Regulatory 
F'lexibility  Act  to  require  Federal 
agencies  to  provide  the  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  determination. 

.We  have  examined  this  proposed 
rule's  potential  effects  on  small  entities 
as  required  by  the  Regulatory  Flexibility 
Act.  The  proposed  rule  does  not 
establish  any  new  implementation 
burdens.  Submitting  applications  for 
permits  under  the  Act  is  voluntary,  and  . 
participation  in  activities  that  enhance 
the  survival  or  propagation  of  species  is 
also  volimtary  on  the  part  of  the 
applicant.  We  expect  that  any  impacts 
of  this  rule  would  be  beneficial  by 
making  it  easier  to  understand  the 
issuance  requirements  for  permits  under 
the  Act  and  particularly  for  imdertaking 
enhancement  of  survival  or  propagation 
activities  that  would  be  beneficial  for 
habitat  restoration  and  improvements. 
While  the  Service  currently  issues  a 
large  number  of  permits  for  activities 
such  as  research  and  captive  breeding 
(currently  over  1 ,200  permits  issued , 
with  485  permits  issued  in  2001)  and 
incidental  take  (currently  over  400 
permits  issued,  with  141  of  incidental 
take  permits  issued  in  2001),  we  orily 
anticipate  issuing  a  small  number  of 
permits  that  take  advantage  of  this  new 
habitat  enhancement  provision.  We, 
therefore,  do  not  expect  these  changes  to 
affect  a  substantial  number  of  small 
entities.  We  expect  to  issue 
approximately  10  additional  of  these 
habitat  enhancement  permits  per  year 
during  the  first  several  years  of  the 
program's  operation.  Therefore,  given 
the  low  number  of  habitat  enhancement 
permits  expected  to  be  issued  and  the 
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fact  that  the  remaining  portion  of  this 
proposed  rule  only  clarifies  current 
regulation,  we  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  proposed  rule  is  a 
significant  regulatory  action  under 
Executive  Order  12866,  it  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  This  proposed  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  We  expect 
that  this  proposed  rule  will  not  result  in 
any  significant  additional  expenditures 
by  entities  that  develop  Agreements. 

(b)  This  proposed  rule  will  not 
produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  $100  million  or  greater  ■ 
in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
This  proposed  rule  imposes  no 
obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  proposed  rule  does  not  have 
significant  takings  implications.  This 
proposed  rule  has  no  provision  that 
would  take  private  property  rights. 
Participation  in  this  permitting  program 
is  strictly  voluntary. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  proposed  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from  and  coordinated 
development  of  this  proposed  rule  with 
appropriate  resource  agencies 
throughout  the  United  States. 


Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  this  proposed  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Govehiment-to-Govenunent 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29;  1994. 
"Government-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. . 
13175,  and  512  DM  2,  this  proposed 
rule  does  not  directly  affect  Tribal 
resources.  The  effect  of  this  proposed 
rule  on  Native  American  Tribes  would 
be  determined  on  a  case-by-case  basis 
with  individual  evaluations  of  permit 
applications.  Under  Secretarial  Order 
3206,  we  will,  at  a  minimum,  share  with 
the  entity  that  developed  the  permit 
application  any  information  provided 
by  the  Tribes,  through  the  public 
comment  period  or  formal  submissions, 
and  advocate  the  incorporation  of 
conservation  measures  that  will  restore 
or  enhance  Tribal  trust  resources.  After 
consultation  with  the  Tribes  and  the 
entity  that  developed  the  permit 
application  and  after  careful 
consideration  of  the  Tribe's  concerns, 
we  must  clearly  state  the  rationale  for 
the  recommended  final  decision  and 
explain  how  the  decision  relates  to  our 
trust  responsibility.  Accordingly: 

(a)  We  have  not  yet  consulted  with 
affected  Tribes.  This  requirement  will 
be  addressed  during  individual 
evaluations  of  permit  applications. 

(b)  We  have  not  yet  treated  Tribes  on 
a  govemment-to-govemment  basis,  This 
requirement  will  be  addressed  during 
individual  evaluations  of  permit 
applications. 

(c)  We  will  Consider  Tribal  views  in 
individual  evaluations  of  permit 
applications. 

(d)  We  have  not  yet  consulted  with 
the  appropriate  bureaus  and  offices  of 
the  Department  about  the  identified 
effects  of  this  proposed  rule  on  Tribes. 
This  requirement  will  be  addressed 
during  individual  evaluations  of  permit 
applications. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  under  permit 
application  forms  other  than  those 
already  approved  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et'seq., 
and  assigned  OMB  clearance  number 
1018-0094.  This  rule  clarifies  the  range 
of  activities  that  may  be  permitted 
under  50  CFR  17.22(a)  and  17.32(a).  Our 
current  application  approval  number 


1018-0094.  already  accommodates  this 
clarification  and  the  changes  proposed 
herein.  Therefore,  no  change  in  the 
approved  application  forms  is  needed. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  "This  proposed  rule  is  being 
submitted  to  OMB  for  review.' 

National  Enviromnentai  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Department  of  the 
Interior  Manual  (318  DM  2.2(g)  and 
6.3(D)).  This  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Fish  and  Wildlife 
Service  has  determined  that  this  rule  is 
categorically  excluded  under  the 
Department  of  the  Interior's  NEPA 
procedures  in  516  DM  2,  Appendix  1 
and  516  DM  6,  Appendix  1. 

Section  7  Consultation 

Though  these  revisions  to  the 
regulations  will  clarii>' the  range  of 
actions  that  may  be  permitted  under 
enhancement  of  survival  permits,  it  will 
not  change  the  issuance  standard^  for 
these  enhancement  of  survival  permits, 
or  the  manner  in  which  the  Service 
makes  its  issuance  determinations.  In 
addition,  the  Service  will  continue  to 
consult  on  the  issuance  of  each 
individual  permit.  During  consultation, 
the  potential  risks  to  listed  and 
proposed  species  and  designated  and 
proposed  critical  habitat  areas  will  be 
evaluated.  Therefore,  at  this  time  the 
Service  has  determined  that  the  present 
action  of  revising  these  regulations -for 
section  10(a)(1)(A)  permits  will  not 
affect  listed  species  or  designated 
critical  habitat. 

Public  Comments  Solicited 

We  request  public  comments  on  this 
proposed  rule  to  revise  the  regulations 
applicable  to  permits  for  scientific 
purposes  or  enhancement  of 
propagation  or  survival.  We  will  take 
into  consideration  all  comments  and 
any  additional  information  received  by 
the  close  of  comment  period  (listed 
above  in  DATES)  in  making  a  final 
determination  on  this  proposal. 
Comments  on  the  proposed  rule  and 
policy  changes  should  go  to  the  Division 
of  Conservation  and  Classification 
(listed  above  in  ADDRESSES).  Comments 
on  the  required  determinations  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  via 
facsimile  (202/395-6566),  or  e-mailed  to 
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0//M  DOCKET@oinfa.eop.gov.  and  to 
the  Fish  and  Wildlife  Information 
Collection  Officer,  Room  222, 4401  N. 
Fairfax  Drive,  Arlington,  VA  22203. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?.  <2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  aind  a  numbered 
heading;  for  example,  §  17.8  Permit 
applications  and  information  collection 
requirements.)  (5)  Is  the  description  of 
the  rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule?  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of  the 
Executive  Secretariate  and  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229, 1849  C  Street  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents;  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extenfallowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 


For  the  reasons  set  out  in  the 
preamble,  thf  Service  proposes  to 
amend  Title  liO,  Chapter  I,  subchapter  B 
of  the  Code  of  Federal  Regulations,  as 
set  forth  belo  iv: 

PART  17— {/  MENDED] 

1".  The  autl  ority 


continues  to 


citation  for  part  1 7 
read  as  follows: 


Authority: 

1531-1544; 
625,  100  Stat. 

2.  Amend 
(a)(2)  to  read 


ife  U.S.C.  1361-1407;  16  U.S.C. 

16  U.S.C.  4201^245;  Pub.  L.  99- 

;  1500;  unless  otherwise  noted. 


§17.8    Permil 
collection  requirements, 

(a)*  * 

(2)  Submit 
activities  aff(  cUng 
and  threaten  id 
movement  oi 
activities  aff(  cting 
endangered 
the  U.S.  Fish 
Division  of 
4401  N. 
Arlington 


I )  17.8  by  revising  paragraph 
as  follows: 

applications  and  information 


Fair  ax 


VA 


3.  Amend 
paragraphs  ( 
read  as  follows 


§17.22 

enhancement  jof 
for  incidental 


permit  applications  for 
native  endangered 
species  in  international 
commerce,  and  all 
nonnative 
^d  threatened  species,  to 

and  Wildlife  Service, 
Nlanagement  Authority, 
Drive,  Room  700, 
22203. 


17.22  by  revising 
)(1),  (a)(2),  and  (a)(3)  to 


Pernflts  for  scientific  purposes, 

propagation  or  survival,  or 
talcing. 


(a)(1)  App.  ication  requirements  for 
permits  for  s  :ientific  purposes  or  for  the 
enhancemen  t  of  propagation  or 
survival.  A  p  erson  wishing  to  get  a 
permit  for  ai  activity  prohibited  by 
§  17.21  subn  its  an  application  for 
activities  un  ler  this  section.  The 
Service  prov  des  Form  3-200  for  the 
application  I  o  which  all  of  the  following 
must  be  atta(  hed: 

(i)  The  cor  imon  and  scientific  names 
of  the  specie  5  to  be  covered  by  the 
permit,  as  w  ill  as  the  number,  age,  and 
sex  of  such  s  pecies,  and  the  activity  to 
be  authorize  i  (such  as  take,  export,  or 
interstate  co:  nmerce).  If  the  purpose  of 
the  permit  is  for  habitat  restoration,  in- 
situ  conservi  ition  for  foreign  listed 
species,  or  o  her  such  situations  where 
this  informa  ion  is  undeterminable,  the 
number,  age  and  sex  of  the  species  may 
not  be  requii  ed; 

(ii)  A  state  ment  as  to  whether,  at  the 
time  of  appl  cation,  the  wildlife  to  be 
covered  by  t  le  permit 

(A)  Is  still  in  the  wild, 

(B)  Has  al)  eady  been  removed  from 
the  wild, 

(C)  Was  b(  im  in  captivity,  or 

(D)  Was  aj  tificially  propagated; 
(iii)  If  the  ipplicant  seeks  to  obtain 

specimens  g  f  the  wildlife  to  be  covered 


by  the  permit,  a  resume  of  the 
applicant's  attempts  to  obtain  the 
wildlife  in  a  manner  that  would  not 
cause  the  death  or  removal  from  the 
wild  of  such  wildlife.  If  the  purpose  of 
the  permit  is  to  promote  in-situ 
conservation  of  foreign-listed  species, 
such  information  may  not  be  required; 

(iv)  If  the  wildlife  to  be  covered  by  tbe 
permit  has  already  been  removed  from 
the  wild,  the  coimtry  and  place  where 
such  removal  occurred;  if  the  ivildlife  to 
be  covered  by  the  permit  was  bom  in 
captivity  or  artificially  propagated,  the 
country  and  place  where  such  wildlife 
was  bom  or  artificially  propagated,  as 
well  as  the  name  and  address  of  the 
breeder; 

(v)  If  the  wildlife  to  be  covered  by  the 
permit  is  to  be  used  for  scientific 
purposes,  displayed  for  educational 
purposes,  or  maintained  for  any  reason 
at  an  institution  of  other  facility,  a 
complete  description  and  address  of  the 
institution  or  other  facility; 

(vi)  If  the  applicant  intends  to  house 
and/or  care  for  live  wildlife  covered  by 
the  permit,  a  complete  description, 
including  photographs  or  diagrsuns,  of 
the  facilities  to  house  the  wildlife  and 
a  resume  of  the  experience  of  those 
persons  who  will  be  caring  for  the 
wildlife; 

(vii)  A  full  statement  of  the  reasons 
why  the  applicant  is  justified  in 
obtaining  a  permit,  including  the  details 
of  the  activities  to  be  authorized  by  the 
permit;  and 

(viii)  If  the  application  is  for  the 
purpose  of  enhancement  of  propagation, 
a  statement  of 

(A)  The  applicant's  willingness  to 
participate  in  a  nationally  or 
internationally  recognized  cooperative 
breeding  program, 

(B)  A  description  of  how  participation 
in  such  a  breeding  program  will  be 
carried  out, 

(C)  The  applicant's  willingness  to 
maintain  or  contribute  data  to  a 
studbook,  and 

(D)  A  description  of  how  the 
propagation  of  the  species  will  benefit 
the  species  in  the  wild. 

(2)  Issuance  criteria. 

(i)  Upon  receiving  an  application 
completed  in  accordance  with 
paragraph  (a)(1)  of  this  section,  the 
Director  will  decide  whether  the  Service 
should  issue  a  permit,  hi  making  this 
decision,  the  Director  will  consider,  in 
addition  to  the  general  criteria  in 
§  13.21(b)  of  this  subchapter,  the 
following  factors: 

(A)  Whether  the  applicant's  intended 
purpose  for  which  the  permit  is  ' 
required  justifies  allowing  the  applicant 
to  engage  in  an  otherwise  prohibited 
activity; 
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(B)  The  probable  direct  and  indirect 
effect  that  issuing  the  permit  would 
have  on  the  wild  populations  of  the 
wildlife  to  be  covered  by  the  permit; 

(C)  Whether  the  permit,  if  issued, 
would,  in  any  way,  directly  or  indirectiy 
conflict  with  any  known  program 
intended  to  enhance  the  survival 
probabilities  of  any  popiilation  of  the 
wildlife  to  be  covered  by  the  permit; 

(D)  Whether  the  piu-pose  for  which 
the  permit  is  required  would  be  likely 
to  reduce  the  threat  of  extinction  facing 
the  species  of  wildlife  to  be  covered  by 
the  permit; 

(E)  The  opinions  or  views  of  scientists 
or  other  persons  or  organizations  having 
expertise  concerning  the  wildlife  or 
other  mattes  germane  to  the  application; 
and 

(F)  Whether  the  expertise,  facilities,  or 
other  resources  available  to  the 
applicant  appear  adequate  to 
accomplish  the  objectives  stated  in  the 
application; 

fii)  The  Director  may  issue  a  permit 
for  enhancement  of  survival  of  a  species 
that  allows  the  applicant  to  create, 
restore,  or  improve  habitat,  reintroduce 
the  species,  contribute  to  in-situ 
conservation  of  foreign-listed  species,  or 
conduct  similar  activities  if  the  Director 
finds  that  the  net  effect  of  those 
activities,  together  with  any  incidental 
or  other  taking  to  be  authorized  by  the 
permit,  will  likely  be  beneficial  to  the 
conservation  of  that  species.  In 
determining  whether  these  actions  are 
beneficial,  the  Director  will  consider 
factors  including,  but  not  limited  to: 
whether  the  action  is  expected  to 
increase  the  niunber  of  individuals  or 
amount  of  suitable  habitats,  whether  the 
potential  benefits  outweigh  say  negative 
effects  associated  with  the  action, 
whether  the  action  eliminates  or 
reduces  threats  to  the  species,  emd 
whether  the  duration  of  planned 
activities  is  sufficient  to  achieve  the 
expected  benefits.  In  the  case  of  an 
application  for  a  permit  to  allow 
intentional  take  of  any  species  in 
association  with  a  Safe  Harbor 
Agreement,  the  Director  must  find  that 
the  activity  will  be  in  accordance  with 
the  terms  of  an  associated  Safe  Harbor 
Agreement  and  will  comply  with  all 
requirements  of  the  Safe  Harbor 
Agreements  Policy,  except  for  the 
limitation  in  that  policy  to  incidental 
take.  In  the  case  of  an  application  for  a 
permit  to  allow  intentional  take  of  any 
species  not  yet  listed  at  the  time  of  the 
permit  application,  the  Director  must 
find  that  the  activity  will  be  in 
accordance  with  the  terms  of  em 
associated  Candidate  Conservation 
Agreement  with  Assurances  and  will 
comply  with  all  requirements  of  the 


Candidate  Conservation  Agreements 
with  Assurance  Policy,  except  for  the 
limitation  in  that  policy  to  incidental 
take; 

(3)  Permit  conditions,  (i)  In  addition 
to  the  general  conditions  set  forth  in 
part  13  of  this  subchapter,  every  permit 
issued  under  this  section  that  authorizes 
the  keeping  living  wildlife  in  captivity 
will  be  subject  to  the  condition  that  the 
escape  of  wildlife  covered  by  the  permit 
will  be  immediately  reported  to  the 
Service  office  designated  in  the  permit; 

(ii)  Permits  issued  imder  this  section 
for  enhancement  of  survival  to 
undertake  habitat  creation,  restoration, 
or  improvement,  or  reintrodaction  of  a 
species,  or  similar  activities  will  be 
subject  to  such  conditions  as  the 
Director  deems  appropriate  to  ensure 
that  the  net  effect  of  those  activities, 
together  with  any  incidental  or 
intentional  take  to  be  authorized  by  the 
requested  permit,  will  be  beneficial  to 
the  conservation  of  such  species.  '^ 

***** 

4.  Amend  §  17.32  by  revising 
paragraphs  (a)(l)(iHviii),  {a)(2),  and 
(a)(3)  to  read  as  follows: 

§  1 7.32    Pennlts— general. 

(a)(1)*  *   * 

(i)  The  common  and  scientific  names 
of  the  species  to  be  covered  by  the 
permit,  as  well  as  the  number,  age,  and 
sex  of  such  species,  and  the  activity  to 
be  authorized  (such  as  take,  export,  or 
interstate  commerce).  If  the  purposes  of 
the  permit  is  for  habitat  restoration,  in- 
situ  conservation  of  foreign  listed 
species,  or  other  such  situations  where 
this  information  is  undeterminable,  the 
number,  age,  and  sex  of  the  species  may 
not  be  required; 

(ii)  A  statement  as  to  whether,  at  the 
time  of  application,  the  wildlife  to  be 
covered  by  the  permit 

(A)  Is  still  in  the  wild, 

(B)  Has  already  been  removed  from 
the  wild, 

(C)  Was  bom  in  captivity,  or 

(D)  Was  artificially  propagated, , 
(iii)  If  the  applicant  seeks  to  obtain 

specimens  of  the  wildlife  to  be  covered 
by  the  permit,  a  resume  of  the 
applicant's  attempt  to  obtain  the 
wildlife  in  a  manner  that  would  not 
cause  the  death  or  removal  from  the 
wild  of  such  wildlife.  If  the  purpose  of 
the  permit  is  to  promote  in-situ 
conservation  of  foreign-listed  species 
such  information  may  not  be  required. 

(iv)  If  the  wildlife  to  be  covered  by  the 
permit  has  already  been  removed  from 
the  wild,  the  country  and  place  where 
such  removal  occurred;  if  the  wildlife  to 
be  covered  by  the  permit  was  born  in 
captivity  or  artificially  propagated,  the 
country  and  place  where  such  wildlife 


was  bom  or  artificially  propagated,  as 
well  as  the  name  and  address  of  the 
breeder; 

(v)  If  the  wildlife  to  be  covered  by  the 
permit  is  to  be  used  for  scientific 
purposes,  displayed  for  educational 
purposes,  or  maintained  for  any  reason 
at  an  institution  or  other  facility,  a 
complete  description  and  address  of  the 
institution  or  other  facility; 

(vi)  If  the  apphcant  intends  to  house 
and/or  care  for  live  wildlife  covered  by. 
the  permit,  a  complete  description, 
including  photographs  or  diagrams,  of 
the  facilities  to  house  the  wildlife  and 
a  resimie  of  the  experience  of  those 
persons  who  will  be  caring  for  the 
wildlife; 

(vii)  A  full  statement  of  the  reasons 
why  the  applicant  is  justified  in 
obtaining  a  permit,  including  the  details 
of  the  activities  to  be  authorized  by  the 
permit;  and 

(viii)  If  the  application  is  for  the 
purpose  of  enhancement  of  propagation, 
a  statement  of 

(A)  The  applicant's  willingness  to 
participate  in  a  nationally  or 
internationally  recognized  cooperative 
breeding  program, 

(B)  A  description  of  how  participation 
in  such  a  breeding  program  will  be 
carried  out, 

(C)  The  applicant's  willingness  to 
maintain  or  contribute  data  to  a 
studbook,  and 

(D)  A  description  of  how  the 
propagation  of  the  species  will  benefit 
the  species  in  the  wild. 

(2)  Issuance  criteria,  (i)  Upon 
receiving  an  application  completed  in 
accordance  with  paragraph  (a)(1)  of  this 
section,  the  Director  will  decide 
whether  the  Service  should  issue  a 
permit.  In  making  this  decision,  the 
Director  will  consider,  in  addition  to  the 
general  criteria  in  §  13.21(b)  of  this 
subchapter,  the  following  factors: 

(A)  Whether  the  applicant's  intended 
purpose  for  which  the  permit  is 
required  justifies  allowing  the  applicant 
to  engage  in  an  otherwise  prohibited 
activity; 

(B)  The  probable  direct  and  indirect 
effect  that  issuing  the  permit  would 
have  on  the  wild  populations  of  the 
wildlife  to  be  covered  by  the  permit; 

(C)  Whether  the  permit,  if  issued, 
would,  in  any  way,  directly  or  indirectly 
conflict  with  any  known  program  ' 
intended  to  enhance  the  survival 
probabilities  of  any  population  of  the 
wildlife  to  be  covered  by  the  permit; 

(D)  Whether  the  purpose  for  which 
the  permit  is  required  would  be  likely 
to  reduce  the  threat  of  extinction  facing 
the  species  of  wildlife  to  be  covered  by 
the  permit; 
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(E)  The  opinions  or  views  of  scientists 
or  other  persons  or  organizations  having 
expertise  concerning  the  wildlife  or 
other  matters  germane  to  the 
application;  and 

(F)  Whether  the  expertise,  facilities,  or 
other  resources  available  to  the 
applicant  appear  adequate  to 
accomplish  the  objectives  stated  in  the 
application. 

(ii)  The  Director  may  issue  a  permit 
for  enhancement  of  survival  of  a  species 
that  allows  the  applicant  to  create, 
restore,  or  improve  habitat,  reintroduce 
the  species,  contribute  to  in-situ 
conservation  of  foreign-listed  species,  or 
conduct  similar  activities  if  the  Director 
finds  that  the  net  effect  of  those 
activities,  together  with  any  incidental 
or  other  taking  to  be  authorized  by  the 
permit,  will  likely  be  beneficial  to  the 
conservation  of  that  species.  In 
determining  whether  these  actions  are 
beneficial,  the  Director  will  consider 
factors  including,  but  not  limited  to: 
whether  the  action  is  expected  to 
increase  the  number  of  individuals  or 
amount  of  suitable  habitats,  whether  the 
potential  benefits  outweigh  any  negative 
effects  associated  with  the  action, 
whether  the  action  eliminates  or 
reduces  threats  to  the  species,  and 
whether  the  duration  of  planned 
activities  is  sufficient  to  achieve  the 
expected  benefits.  In  the  case  of  an 
application  for  a  permit  to  allow 
intentional  take  of  any  species  in 
association  with  a  Safe  Harbor 
Agreement,  the  Director  must  find  that 
the  activity  will  be  in  accordance  with 
the  terms  of  an  associated  Safe  Harbor 
Agreement  and  will  comply  with  all 
requirements  of  the  Safe  Harbor 
Agreements  Policy,  except  for  the 
limitation  in  that  policy  to  incidental 
take.  In  the  case  of  an  application  for  a 
permit  to  allow  intentional  take  of  any 
species  not  yet  listed  at  the  time  of  the 
permit  application,  the  Director  must 
find  that  the  activity  will  be  in 
accordance  with  the  terms  of  an 
associated  Candidate  Conservation 
Agreement  with  Assurances  and  will 
comply  with  all  requirements  of  the 
Candidate  Conservation  Agreements 
with  Assurances  Policy,  except  for  the 
limitation  in  that  policy  to  incidental 
take. 

(3)  Permit  conditions,  (i)  In  addition 
to  the  general  conditions  set  forth  in 
part  13  of  this  .subchapter,  every  permit 
issued  under  this  section  that  authorizes 
the  keeping  of  living  wildlife  in 
capti\ity  will  be  subject  to  the  condition 
that  the  escape  of  wildlife  covered  by 
the  permit  will  be  immediately  reported 
to  the  Service  office  designated  in  the 
permit. 
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requirements,  a  fishery  management 
plan  (FMP)  must  adopt  a  standardized 
reporting  methodology  for  assessing  the 
amount  and  kind  of  bycatch  occurring 
in  the  fishery.  In  addition,  this  action 
will  benefit  fisheries  conservation  and 
management  by  providing  information 
needed  for  enforcing  fishery  regulations, 
maintaining  safe  and  adequate  working 
conditions  for  observers,  and 
establishing  certification  and 
performance  standards  for  observers  to 
ensure  that  quality  data  are  available  for 
managing  the  fishery. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  October  10,  2003. 
ADDRESSES:  Send  comments  to  D.  Robert 
Lohn,  Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  N.E.,  BIN 
C15700,  Bldg.  1,  Seattle,  WA  98115- 
0070,  Attn:  Becky  Renko.  Comments 
also  may  be  sent  via  facsimile  (fax)  to 
206-526-6736.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis 
(IRFA)  may  be  obtained  from  the  Pacific 
Fishery  Management  Coimcil  (Council) 
by  writing  to  the  Council  at  7700  NE 
Ambassador  Place,  Portland,  OR  97220, 
or  by  contacting  Don  Mclsaac  at  503- 
326-6352.  Copies  may  also  be  obtained 
from  William  L.  Robinson,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
N.E.,  BIN  C15700,  Bldg.  1,  Seattle,  WA 
98115-0070.  Send  comments  regarding 
the  reporting  burden  estimate  or  any 
other  aspect  of  the  collection-of- 
information  requirements  in  this 
proposed  rule  to  one  of  the  NMFS 
addresses  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
"(OMB),  Washington,  DC  00503  (Attn: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  Northwest  Region, 
NMFS,  telephone:  206-526-6140;  fax: 
206-526-6736:  and  e-mail: 
bill.robinson@noaa.gov  or  Svein 
Fougner,  Southwest  Region,  NMFS, 
telephone:  562-980-4000;  fax:  562- 
980-4047;  and  e-mail: 
svein.fougner@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  proposed  rule  is  also  accessible 
via  the  Internet  at  the  Office  of  the 
Federal  Register's  website  at  bttp:// 

www.access.gpo.gov/su docs/aces/ ' 

acesl40.html. 

The  Federal  groundfish  fishery  off  the 
Washington,  Oregon,  and  California 
(WOC)  coasts  is  managed  pursuant  to 
the  Magnuson-Stevens  Act  and  the 
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Pacific  Coast  Groundfish  FMP.  The  FMP 
was  developed  by  the  Council. 
Regulations  implementing  the  FMP 
appear  at  50  CFR  part  660  subpart  G. 

The  Magnuson-Stevens  Act  at  16 
U.S.C.  1853(a)(ll)  requires  each  FMP  to 
establish  a  stamdardized  reporting 
methodology  to  assess  the  amoimt  and 
type  of  bycatch  occurring  in  the  fishery. 
Further,  at  16  U.S.C.  1853n3)(8),  the 
Magnuson-Stevens  Act  provides  that  an 
FMP  may  require  that  one  or  more 
observers  be  carried  aboard  a  vessel  of 
the  United  States  engaged  in  fishing  for 
species  that  are  subject  to  an  FMP,  for 
the  piu'pose  of  collecting  data  necessary 
for  the  conservation  and  management  of 
the  fishery.  Placement  of  fishery 
observers  on  vessels  at  sea  is 
acknowledged  as  an  important  method 
for  collecting  fisheries  data.  Therefore, 
the  Pacific  Coast  Groundfish  FMP 
provides  that  all  catcher/processors  and 
at-sea  processing  vessels  operating  in 
the  groundfish  fishery  may  be  required 
to  accommodate  on  board  observers  for 
purposes  of  collecting  scientific  data. 
Amendment  13  to  the  FMP  also 
provides  that  vessels  may  be  required  to 
pay  for  observers.  Under  the  Magnuson- 
Stevens  Act  at  16  U.S.C.  1855(d).  the 
Secretary  of  Commerce,  acting  through 
NMFS,  has  general  responsibility  t6 
carry  out  any  fishery  management  plan 
and  may  promulgate  such  regulations  as 
may  be  necessary  to  carry  out  this 
responsibility. 

The  current  regulations  requiring 
observers  in  the  Pacific  Coast 
groundfish  fishery  (50  CFR  660.360) 
apply  to  catcher  vessels,  but  not  to 
processing  vessels.  So  far.  the  only 
processing  vessels  participating  in  the 
fishery  are  large  catcher/processors  and 
motherships  that  also  participate  in  the 
Alaskan  pollock  fisheries.  This  fishery 
is  described  in  more  detail  below. 
The  woe  at-sea  Pacific  whiting 
fishery  is  a  mid-water  trawl  fishery  that 
is  currently  composed  of  large  catcher- 
processor  and  mothership  vessels.  The 
catcher-processors  harvest  and  process 
catch  while  the  motherships  rely  on 
smaller  catcher  vessels  to  deliver 
unsorted  catch  for  processing.  These 
large  processing  vessels  primarily 
operate  in  the  Alaskan  pollock 
(Theragra  chalocogramma)  fisheries, 
but  move  south  to  the  WOC  to  fish  for 
whiting  between  pollock  seasons.  While 
they  participate  in  the  pollock  fishery, 
they  are  subject  to  50  CFR  part  679, 
which  specifies  requirements  related  to 
observer  services  for  the  North  Pacific 
(Alaskan)  Groundfish  fisheries.  The 
Alaska  observer  requirements  have 
recently  been  revised,  a  proposed  rule 
was  published  at  67  FR  58452 
(September  16,  2002)  and  a  final  rule 


was  published  at  67  FR  72595 
(December  6,  2002). 

Under  the  Alaska  observer  program 
(as  specified  in  the  final  Alaskan  rule), 
vessels  are  required  to  employ  and  pay 
for  NMFS-certified  observers  that  are 
provided  by  third-party  observer 
provider  companies  operating  under 
permits  administered  by  the  NMFS 
Alaska  Region.  The  Alaska  program 
contains  rigorous  qualification  and 
performance  standards  both  for 
observers  and  observer  provider 
companies,  and  also  contains  processes 
for  sanctioning  observer  provider 
company  permits,  as  well  as  certifying 
and  decertifying  observers. 

In  addition  to  the  large  processing 
vessels  that  also  participate  in  the 
Alaskan  fisheries,  it  is  anticipated  that 
some  smaller  vessels  may  enter  the  at- 
sea  processing  sector  of  the  Pacific 
whiting  fishery  in  the  near  future. 
Severe  constraints  for  the  non-whiting 
Pacific  Coast  groundfish  fishery  are 
expected  to  motivate  catcher  vessel 
operators  to  seek  new  opportimities.  At- 
sea  processing  of  Pacific  whiting  may 
represent  one  such  opportunity.  As 
catcher  vessels,  such  vessels  are 
currently  required  to  carry  observers 
under  the  observer  regiUations  for  the 
groimdfish  fishery  at  50  CFR  660.360. 
However,  as  processing  vessels,  they 
would  not  be  covered  by  the  WOC 
observer  requirements  unless  this 
proposed  rule  is  adopted. 

Since  1991,  the  large  at-sea  whiting 
processing  vessels  have  each  voluntarily 
carried  at  least  one  NMFS-trained 
observer  to  provide  data  for  estimating 
total  landed  catch  and  discards; 
monitoring  the  attainment  of  annual 
groundfish  allocations;  estimating  catch 
rates  of  prohibited  species;  and 
assessing  stock  conditions.  NMFS  has 
come  to  depend  on  data  from  whiting 
observers  to  provide  information  critical 
to  conservation  and  meuiagement  of  the 
marine  resources. 

In  recent  years,  obser\'er  data  has  also 
become  increasingly  important  for 
monitoring  incidental  catch  of 
overfished  species  and  Endangered 
Species  Act  (ESA)  listed  salmonids. 
Some  of  the  overfished  species  are  taken 
as  bycatch  in  the.  Pacific  whiting  fishery'. 
Pacific  whiting  itself  was  declared 
overfished  in  2002. 

For  the  most  part,  the  at-sea  whiting 
fishery  has  been  monitored  satisfactorily 
under  the  voluntary  program.  However,, 
there  is  concern  about  the  lack  of  data 
that  would  be  available  if  at-sea 
processing  vessels  no  longer  voluntarily 
cafried  observers.  With  this  in  mind,  at 
its  April  1999  meeting  the  Council 
recommended  that  NMFS  proceed  with 
a  regulatory  package  to  provide  for  a 


mandatory  observer  program  in  the  at- 
sea  processing  portion  of  the  whiting 
fishery  for  vessels  more  than  125  ft  (38.1 
m)  in  length.  The  Council's 
recommendation  would  have  covered 
all  the  processing  vessels  that  were 
participating  in  the  whiting  fishery  at 
that  time.  In  addition,  on  April  12,  2002, 
a  Federal  magistrate  concluded  in 
Pacific  Marine  Conservation  Council, 
Inc.  v.  Evans.  200  F.  Supp.2d  1194  (N.D. 
Calif.  2002),  that  the  Pacific  Coast 
Groundfish  FMP  fails  to  establish  a 
legally  adequate  bycatch  reporting 
methodology  because  it  fails  to  establish 
either  a  mandatory'  or  adequate  observer 
program.  By  establishing  mandatory 
observer  requirements  for  the'at-sea 
processing  sector  of  the  groundfish 
fishery,  this  proposed  rule  in  part 
responds  to  the  court's  ruling. 
To  assure  the  integrity  and 
availability  of  observer  data  in  the 
future,  NMFS  now  proposes  to  establish 
a  mandatory  observer  program  and 
mandatory  observer  coverage  levels  for 
all  at-sea  processing  vessels  in  the 
Pacific  Coast  groundfish  fishery.  At-sea 
processing  is  currently  confined  to  the 
Pacific  whiting  fishery.  The  proposed 
rule  requires  at-sea  processing  vessels 
greater  than  125  ft  (38.1  m)  in  length  to 
carry  two  NMFS-certified  observers 
while  participating  in  the  groundfish 
fishery.  Vessels  less  than  125  ft  (38.1  m) 
in  length  are  required  to  carry  one 
observer.  Observers  must  be  obtained, 
and  paid  for  by  the  vessels,  through 
third-party  observer  provider  companies 
operating  under  permits  issued  by  the 
NMFS  Alaska  Region.  The  proposed 
rule  also  specifies  certification  and 
decertification  requirements  for 
observers  that  will  be  administered  by 
the  Northwest  Region  of  NMFS  in 
Seattle,  Washington,  and  defines  the 
responsibilities  of  observers  and 
processing  vessels. 

Observers 

Observers  are  a  uniformly  trained 
group  of  technicians  whose  objective  is 
fisheries  data  gathering.  Observers  are 
stationed  aboard  vessels  to  gather 
independent  data  about  the  fish  that  are 
taken,  harvested,  received  or  processed 
by  the  vessel.  Standardized  sampling 
procedures,  defined  by  NMFS,  are 
intended  to  provide  statistically  reliable 
data  for  fleetwide  monitoring  of  the 
fishery.  The  primary  duties  of  an 
observer  include:  estimating  catch 
weights;  determining  catch 
composition;  collecting  length  and 
weight  measurements,  and  determining 
sex  distribution. 

To  be  an  observer,  applicants  are 
required  to  have  a  bachelor's  degree  in 
fisheries,  wildlife  biology,  or  a  related 
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field  of  biology  or  natural  resource 
management.  Observers  must  be  capable 
of  performing^trenuous  physical  labor, 
and  of  working  independently  under 
difficult  conditions  without  direct 
super\'ision.  To  date,  only  individuals 
who  have  successfully  completed  at 
least  one  cruise  as  an  observCT  in  the 
federal  groundfish  fishery  off  Alaska 
have  been  deployed  as  observers  in  the 
whiting  fishery. 

Under  the  existing  volxmtary  observer 
program,  hiring  procedures,  minimum 
qualifications,  certification 
requirements,  responsibilities,  or 
prohibited  behaviors  are  not  defined  by 
regulations.  In  addition,  there  are  no 
provisions  that  allow  NMFS  to  sanction 
individuals  who  are  found  to  have 
violated  program  requirements  or 
unsatisfactorily  performed  the  duties  of 
an  obser\'er. 

Defining  certification  requirements 
and  prohibited  behaviors  will  ensure 
that  observers  are  qualified,  and 
understand  their  responsibilities  and 
duties.  Establishing  a  suspension/ 
decertification  process  will  allow  NMFS 
to  deal  with  observer  performance  or 
behavioral  issues  while  allowing 
observers  an  opportunity  to  file  an 
administrative  appeal  prior  to  a  final 
determination. 

In  small  fleets,  such  as  the  at-sea 
catcher-processor  and  mothership 
sectors  of  the  whiting  fishery,  a  single 
observer's  data  collection  represents  a 
substantial  portion  of  the  data  available 
to  manage  the  fishery.  As  a  result,  poor 
quality  data  may  have  a  strong  influence 
on  fleetwide  estimates  of  total  catch  by 
species.  Although  poor  performance  by 
observers  has  not  been  a  significant 
problem  to  date,  it  is  important  to  have 
procedures  available  to  address 
performance  concerns  in  order  to 
maintain  data  integrity. 

Vessels 

In  recent  years,  approximately  tweh'e 
processing  vessels,  have  annually 
participated  in  the  WOC  at-sea  whiting 
fishery.  There  are  currently  no 
regulations  that  requin^  at-sea 
processors  to  "provide  safe  and  adequate 
working  conditions  for  observers. 
Operational  or  mechanical  barriers  can 
easily  prevent  an  observer  from 
sampling  according  to  the  protocols 
defined  by  NMFS.  The  observer's  ability 
to  accomplish  their  duties,  and  thereby 
maintain  data  integrity,  requires  that  the 
vessel  provide:  (1)  notification  offish 
being  brought  aboard,  (2)  access  to 
unsorted  catch,  (3)  sufficient  time  to 
collect  a  sample,  and  (4)  adequate  space 
in  which  to  collect  and  work  up 
samples.  When  there  are  no  regulatory 
requirements  defining  the  conditions 
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Observer  Cc  verage 

This  propi  )sed  rule  includes 
requirement  5  for  each  at-sea  processing 
vessel  over  :  25  feet  (38.1  m)  in  length 
to  carry  two  observers  while 
participatinj ,  in  the  fishery  and  each  at- 
sea  processi  ig  vessel  less  than  125  feet 
(38.1  m)  in  1  jngth  to  carry  one  observer 
while  partic  pating  in  the  fishery.  Since 
1991,  all  pre  cessing  vessels 
participatin; ;  in  the  at-sea  whiting 
fishery  have  voluntarily  carried  at  least 
one  observe! .  Since  mid-1997,  when  the 
Department  of  Justice  approved 
allocation  o  quota  shares  among 
members  of  the  Whiting  Conservation 
Cooperative  all  catcher-processors  have 
generally  ca  Tied  two  observers  on  a 
voluntary  bi  sis.  Having  two  observers 
allows  all  01  almost  all  hauls  to  be 
sampled.  Tl:  is  level  of  sampling  also 
provides  th«  Whiting  Conservation 
Cooperative  members  with  additional 
data  for  mai  aging  their  voluntary  quota 
program  am  ang  vessels  that  are 
members  of  the  Cooperative. 

In  contras  I,  the  mothership  sector  did 
not  begin  ca  rrying  two  observers  until 
2000.  Begin  ling  in  2000,  most 
mothershipi  in  the  sector  chose  to 
increase  the  ir  observer  coverage  to 
obtain  addil  ional  data  for  estimating 
incidental  c  itch  of  salmon  and 
overfished  s  pecies.  Since  2001  all 
mothershipi ;  have  carried  two  observers. 
The  treaty  Ii  idian  tribal  mothership, 
which  proc(  ssses  catch  taken  by  catcher 
vessels  har\  esting  the  Makah  tribal 
whiting  allc  cation,  has  typically  carried 
two  observe  rs  since  1996. 

Because  t  le  large  whiting  processing 
vessels  pro<  ess  whiting  twenty  four 
hours  per  d  ly,  seven  days  a  week,  a 
single  obsei  ver  typically  samples  less 
than  half  of  all  hauls  taken  by  an 


individual  vessel.  Requiring  two 
observers  would  increase  the  number  of 
observed  hauls  and  is  likely  to  increase 
the  proportion  of  each  individual  haul 
that  is  sampled.  The  increased  sampling, 
coverage  provided  by  two  observers  is 
necessary  to  increase  the  precision  in 
estimates  of  incidentally  caught  species. 
Having  more  precise  estimates  is 
especially  important  for  infrequently 
occurring  species  (those  that  are 
encountered  in  large  numbers  in  only  a 
few  hauls  or  occurring  in  low  numbers 
in  most  hauls)  such  as  ESA  listed 
salmon  and  overfished  groundfish 
species. 

Requiring  each  vessel  to  carry  two 
observers  deviates  from  the  Council's 
April  1999  recommendation  to  require 
one  observer  per  processing  vessel.  As 
discussed  above,  requiring  each 
processing  vessel  to  carry  two  observers 
will  provide  the  data  necessary  for 
monitoring  the  fishery.  Because  all 
processors  have  carried  two  observers 
since  2001,  this  change  from  the 
Council's  1999  recommendation  is  not 
expected  to  be  controversial  nor  to 
increase  economic  impacts  upon  the 
large  processing  vessels. 

The  proposed  rule  also  requires  at-sea 
processing  vessels  less  than  125  ft  (38.1 
m)  in  length  to  carry  one  observer, 
should  they  choose  to  enter  the 
processing  sector  of  the  fishery.  This 
would  be  a  new  regulatory  requirement 
for  small  vessels  operating  as 
processors.  Currently,  NMFS  funds  the 
observer  program  for  similar  sized 
catcher  vessels,  and  the  vessels 
themselves  are  not  required  to  pay  for 
anything  but  food  and  incidentals  for 
the  observers;  Under  this  proposed  rule 
the  small  processing  vessels  would  be 
required  to  pay  for  their  observer 
coverage. 

Biological  Impacts 

Requiring  large  processing  vessels  to 
carry  two  observers,  and  smaller  vessels 
to  carry  one  observer,  is  expected  to      ^ 
improve  the  accuracy  of  catch 
projections  and  reduce  the  likelihood  of 
overestimating  or  imderestimating  the 
harvested  amounts  of  target  and 
incidentally  caught  species.  Data 
inaccuracies  could  affect  the  long-term 
biological  stability  and  yield  of  whiting 
or  incidentally  caught  species.  The  ESA 
terms  and  conditions  for  incidental  take 
of  chinook  salmon  in  the  whiting 
fishery  are  also  more  likely  to  be  met. 

Socio-Economic  Impacts 

NMFS  believes  this  action  will  benefit 
management  of  the  Pacific  whiting 
fishery  by  providing  information  needed 
for  enforcement  of  fishery  regulations. 
Regulations  at  15  CFR  part  905  preclude 
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NMFS  from  using  information  collected 
by  voluntarily  carried  observers  for 
enforcing  regulations  under  the 
Magnuson-Stevens  Act.  Marine 
Mammal  Protection  Act,  or  ESA. 
Without  mandator^'  observer  coverage 
requirements,  NMFS  ability  to  address 
serious  violations  of  fishery  regulations 
is  hindered. 

At-sea  processing  vessels  operating  in 
the  whiting  fishery  generally  participate 
in  the  Alaska  groundfish  fisheries 
during  the  same  calendar  year,  and  are 
subject  to  Federal  observer  regulations 
at  50  CFR  679.50.  These  vessels  also 
participate  in  the  restricted  access 
fisheries  in  Alaska,  which  require 
certified  observer  sampling  stations.  In 
developing  observer  regulations  for  the 
woe  whiting  fisheries,  the  Alaskan 
observer  regulations  have  been 
duplicated  as  much  as  possible, 
recognizing  differences  in  Pacific  coast 
groundfish  fisheries,  management 
strategies  and  objectives,  and  uses  of 
observer  data.  Requirements  in  this 
proposed  rule  are  not  expected  to  create 
a  significant  burden  on  any  vessel  that 
is  in  compliance  with  the  Alaskan 
regulations. 

Because  all  large  processors  currently 
carry  two  observers  voluntarily, 
mandating  them  to  carry  two  observers 
is  not  expected  to  place  an  additional 
economic  burden  on  processing  vessels. 
The  costs  of  carrying  an  observer  during 
whiting  season  is  about  $300  per  day. 
On  average  in  2001,  each  vessel  fished 
for  31  days  (ranging  from  9-118  days). 
At  $300  per  day,  the  average  cost  to  the 
vessel  for  each  observer  was  $9,300 
(ranging  from  $3,950  -  $36,650)  during 
the  2001  whiting  season.  In  addition, 
training  and  debriefing  costs  would 
have  been  approximately  $1,230  per 
observer.  Applying  $0,035  per  pound 
(the  average  ex-vessel  value  of  whiting 
to  the  Oregon  shore-based  fishery  in 
July  in  2001)  to  the  average  round 
weight  of  whiting  processed  per  vessel 
in  2001  (7,705  mt)  the  cost  of  one 
observer  would  be  on  the  order  of  1.6 
percent  of  the  ex-vessel  value  of  the 
whiting  harvest,  and  would  be  double, 
3.1  percent  of  the  ex- vessel  value  of  the 
whiting  harvest  if  the  vessel  carried  two 
observers. 

With  respect  to  smaller  vessels  that 
might  enter  the  fishery  as  processors, 
nothing  is  known  about  the  economics 
of  their  potential  operations.  Observer 
costs  would  be  fixed,  and  would  be  the 
same  as  for  the  larger  vessels,  except 
that  smaller  vessels  would  only  be 
required  to  carry  one  observer. 

Observer  certification  requirements 
for  the  woe  whiting  fishery  have  been 
patterned  after  those  for  the  Alaskan 
groundfish  fisheries  contained  in  the 


Alaskan  proposed  rule  at  67  FR  58452 
(September  16,  2002).  Regulations 
defining  standards  of  observer  conduct, 
and  providing  for  suspension  and 
revocation  of  observer  certifications  are 
also  consistent  with  those  used  for  the 
Federal  groundfish  fishery  off  Alaska. 
Some  minor  adjustments  have  been 
made  to  adapt  the  regulations  to  the 
woe  fishery.  Also,  a  simplified  appeals 
procedure  limited  to  the  needs  of  this 
particular  observer  program  has  been 
provided.  The  Alaska  appeals  procedure 
is  an  omnibus  procedure  that 
encompasses  numerous  types  of  agency 
actions,  and  is  more  elaborate  than  is 
necessary  to  accommodate  the  needs  of 
the  woe  observer  program.  An 
expected  annual  cost  biu-den  of  $8  per 
obsen'er  is  the  cost  estimated  for  the 
time  required  for  observers  to  prepare 
appeals  of  initial  administrative 
decisions  on  certifications,  suspensions, 
or  decertifications.  This  is  expected  to 
affect,  at  a  maximum,  5  percent  of  the 
woe  observers  per  year. 

Under  this  proposed  rule,  at-sea 
processing  vessels  will  be  required  to 
obtain  their  observers  from  third-party 
observer  provider  companies  that  are 
subject  to  the  Alaskan  regulations  at  50 
CFR  part  679.50.  These  are 
comprehensive  regulations  that  provide 
for  permitting  and  permit  sanctions 
against  the  observer  provider 
companies.  These  provisions  are  not 
duplicated  in  the  WOC  regulations,  the 
observer  provider  companies  will  be 
regulated  under  the  Alaska  regulations 
by  the  NMFS  Alaska  Region.  Therefore, 
the  proposed  action  refers  to  the 
Alaskan  requirements  for  observer 
providers,  but  does  not  repeat  them  in 
the  woe  regulations. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purpose  of  Executive  Order  12866. 

NMFS  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  The  IRFA  is  available 
from  NMFS  (see  ADDRESSES).  A 
summary  of  the  IRFA  follows: 

A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  in  the 
SUMMARY  and  at  the  beginning  of  this 
section  of  this  proposed  rule.  This 
proposed  rule  does  not  duplicate, 
overlap,  or  conflict  with  other  Federal 
rules. 

Three  alternative  actions  were 
considered  and  analyzed.  The 
alternatives  included:  (1)  the  status  quo, 
(2)  one  observer,  observer  and  observer 
provider  certification/decertification 
procedures,  vessel  standards,  and 


prohibitions,  and  (3)  two  observers, 
observer  and  observer  provider 
certification/ decertification  procedures, 
vessel  standards,  and  prohibitions. 

Under  the  preferred  alternative, 
processing  vessels  would  be  required  to 
employ  and  pay  for  either  one  or  two 
(depending  on  vessel  length)  NMFS- 
certified  observers  obtained  from  a . 
third-party  NMFS-permitted  observer 
provider  company  while  participating 
in  the  Pacific  Coast  groundfish  fishery. 
The  action  also  specifies  certification 
and  decertification  requirements  for 
observers,  and  defines  the 
responsibilities  of  observers  and 
processing  vessels.  To  the  extent 
possible  the  proposed  regulations  are 
consistent  with  existing  regulations  for 
observers  in  the  Alaska  groundfish 
fisheries  which  are  found  at  50  CFR  part 
679.  This  has  been  done  to  minimize  the 
burden  on  industry  participants  and  to 
maintain  a  program  that  is  similar  to  the 
existing  voluntary  program. 

Processing  vessels  would  be  required 
to  employ  and  pay  for  either  one  or  two 
(depending  on  vessel  length)  NMFS- 
certified  observers  obtained  from  a 
third-party  NMFS-permitted  observer 
provider  company  while  participating 
in  the  Pacific  Coast  groundfish  fishen'. 

Due  to  biological  concerns,  a  no 
observer  alternative  was  not  considered. 
If  the  whiting  allocation  is  greatly 
exceeded  or  there  are  substantial 
discards  of  other  species  that  go 
unmeasured,  the  long-term  biological 
stability  and  yield  of  whiting  or 
incidentally-caught  species  may  be 
affected.  Without  accurate  and  timely 
information,  the  risk  of  error  associated 
with  fishery'  management  decisions  will 
increase. 

Under  the  status  quo  (Alternative  1), 
NMFS  would  continue  to  administer  the 
program;  vessels  would  continue  to 
voluntarily  carry  NMFS-trained 
observers;  businesses  that  are  certified 
as  observer  providers  for  the  Federal 
groundfish  fishery  off^  Alaska  would 
continue  to  pay  the  direct  costs 
associated  with  carrying  the  observers. 

The  Council's  April  1999 
recommendation  was  to  require  each 
processing  vessel  to  carry  one  observer 
(Alternative  2).  However  NMFS 
preferred  option.  Alternative  3,  would 
require  processing  vessels  equal  to  or 
greater  than  125  ft  (38.1  m)  in  length  to 
carry  two  NMFS-certified  observers 
while  participating  in  the  groundfish 
fishery  and  vessels  less  than  125  ft  (38.1 
m)  in  length  would  be  required  to  carry 
one  observer.  Having  two  observers  on 
large  processors  increases  the  number  of 
observed  hauls  and  is  likely  to  increase 
the  proportion  of  each  individual  haul 
that  is  sampled.  The  increased  sampling 
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coverage  provided  by  two  observers  is 
necessary  to  increase  the  precision  in 
estimates  of  incidentally  caught  species. 
Having  more  precise  estimates  is 
especially  important  for  infrequently 
occurring  species  (those  that  are 
encoimtered  in  large  numbers  in  only  a 
few  hauls  or  occurring  in  low  numbers 
in  most  hauls)  such  as  ESA  listed 
salmon  and  overfished  groundfish 
species.  Since  2001,  all  processors  have 
carried  two  observers  and  all  processing 
vessels  proposed  to  carry  two  observers. 
To  date,  no  at-sea  processors  under  125 
ft  (38.1  m)  or  less  have  participated  in 
the  fishery. 

This  proposed  rule  is  necessary  to 
satisfy  the  standardized  bycatch 
reporting  methodology  requirements  of 
the  1996  Sustainable  Fisheries  Act 
amendments  to  the  Magnuson-Stevens 
Act.  The  Magnuson-Stevens  Act  at  16 
U.S.C.  1853(a)(ll)  requires  each  FMP  to 
establish  a  standardized  reporting 
methodology  to  assess  the  amount  and- 
type  of  bycatch  occurring  in  the  fishery. 
Further,  at  16  U.S.C.  1853(b)(8),  the 
Magnuson-Stevens  Act  provides  that  an 
FMP  may  require  that  one  or  more 
observers  be  carried  aboard  a  vessel  of 
the  United  States  engaged  in  fishing  for 
species  that  are  subject  to  an  FMP,  for 
the  purpose  of  collecting  data  necessary 
for  the  conservation  and  management  of 
the  fishery.  The  Pacific  Coast 
Groundfish  FMP  provides  that  all 
catcher/processors  and  at-sea  processing 
vessels  operating  in  the  groimdfish 
fishery  may  be  required  to  accommodate 
on  board  observers  for  purposes  of 
collecting  scientific  data.  Amendment 
13  to  the  FMP  also  provides  that  vessels 
may  be  required  to  pay  for  observers. 
This  action  would  require  processing 
vessels  to  employ  and  pay  for  either  one 
or  two  (depending  on  vessel  length) 
NMFS-certified  observers  obtained  from 
a  third-party  NMFS-permitted  observer 
provider  company  while  participating 
in  the  Pacific  Coast  groundfish  fishery. 
The  action  also  specifies  certification 
snd  decertification  requirements  for 
observers,  and  defines  the 
responsibilities  of  observers  and 
processing  vessels.  To  the  extent 
possible,  the  proposed  regulations  are 
consistent  with  existing  regulations  for . 
observers  in  the  Alaska  groundfish 
fisheries,  which  are  foimd  at  50  CFR 
part  679.  This  has  been  done  to 
minimize  the  burden  on  industry   - 
participants  and  to  maintain  a  program 
that  is  similar  to  the  existing  voluntary 
program. 

In  April  1999,  the  Council 
recommended  moving  forward  with 
certification  and  decertification 
requirements  for  observer  providers. 
Therefore,  an  alternative  to  regulations 


that  would  lave  defined  the 
responsibil  ties  of  observer  providers 
was  includi  id  in  the  National 
Environme:  ital  Policy  Act  analysis. 
However,  s  nee  April  1999,  NMFS  has 
discussed  a  i  alternative  to  regulations 
that  would  lave  the  responsibilities  of 
contracting  companies  via  the 
Govemmen  :  contracting  process  with  a 
statement  a  '  work  or  possibly  a  contract 
at  "no-cost.  '  The  viability  of  a 
governmen  procurement  contract  needs 
further  rese  irch  to  determine  if  the 
contracting  process  would  allow  the  use 
of  such  a  m  ^chanism  for  whiting 
observers. 

Approxir  lately  seven  WOC 
groundfish  :atcher/processors  and  five 
mothership  processors  will  be  affected 
by  this  prof  osed  rulemaking.  The  Small 
Business  Ai  [ministration  guidelines  for 
fishing  firms  uses  a  $3,000,000  ^_;ross 
revenue  thr  jshold  to  separate  small 
from  large  (  perations.  In  the  application 
to  any  one  1  irm,  the  $3,000,000 
threshold  c(  insiders  income  to  all 
affiliated  o{  erations.  NMFS  records 
indicate  tha  :  the  gross  annual  revenue 
for  each  of  1  he  catcher/processor  and 
mothership  operations  operating  in  the 
WOC  exce©  Is  $3,000,000  and  are 
therefore  nc  t  considered  small 
businesses.  Dn  average  in  1998  the 
catcher/pro  :essor  and  mothership 
operations  j  ross  revenue  was  more  than 
$15.000,00( . 

Between  ifteen  and  twenty  catcher 
vessels  part  cipate  in  the  fishery 
aimually,  tt  ese  companies  are  all 
assumed  to  )e  small  businesses.  This 
rulemaking  is  expected  to  have  minimal 
impacts  on  he  business  that  catcher 
vessels  con<  uct  with  the  mothership 
processors.  \  separate  final  rule  to 
establish  an  observer  program  for 
catcher  vess  els  in  the  groundfish  fishery 
off  Washing  ton,  Oregon,  and  California 
was  publish  ed  on  April  24,  2001  (66  FR 
20609). 

Projected  reporting,  recordkeeping 
and  complii  nee  requirements  include 
the  informa  ion  for  an  appeal  to  an 
observer  de<  lertification.  This  is  a 
narrative  dc  cument  that  is  voluntarily 
submitted  b  !  observers  and  would  not 
require  spec  ial  skills  or  training.  The 
proposed  m  le  does  not  specify 
recordkeeping  requirements  for  observer 
providers;  nowever  NMFS  assumes  that 
information!  needed  for  training/briefing 
registration  J  monitoring  deployment/ 
logistics,  scheduling  debriefings,  and 
identifying  ebserver  harassment, 
observer  saf  sty  concerns,  or  observer 
performanc(  i  problems  will  continue  to 
be  voluntar^y  submitted  by  observer 
providers. 

A  catcherjprocessor  or  mothership 
125  ft  (38.1  n)  in  length  or  longer  will 


be  required  to  carry  two  NMFS-certified 
observers,  and  a  catcher-processor  or 
mothership  shorter  than  125  ft  (38.1  m) 
in  length  will  be  required  to  carry  one 
NMFS-certified  observer.  Requiring  this 
level  of  observer  coverage  creates  no 
additional  burden  to  fishery  participants 
than  is  currently  inciured  under  status 
quo,  because  vessels  currently  carry  two 
observers  on  a  voluntary  basis. 
Mandatory  coverage  provisions  are 
expected  to  benefit  the  observer 
providers  by  insuring  that  each  vessel 
will  continue  to  carry  two  observers  in     , 
the  future  as  is  currently  done. 
Similarly,  observers  are  expected  benefit 
b)  having  continued  employment 
opportunities.  Requiring  2  observers 
increases  the  number  of  hauls  sampled 
and  reduces  the  variability  in  total  catch 
estimates.  This  is  most  important  for 
estimating  total  catch  of  infrequently  or 
rare  occurring  species  which  are 
incidentally  caught  with  whiting.  If 
smaller  processing  vessels  (125  ft  or 
less;  (38.1  m)  should  enter  the  fishery  in 
the  future,  one  observer  should  be  able 
to  provide  adequate  sampling  coverage. 
.  Therefore,  the  additional  burden  of  two 
observers  was  determined  to  be 
unnecessary. 

Because  most  vessels  voluntarily 
follow  the  Alaska  observer  requirements 
under  status  quo,  maintaining  these 
provisions  while  participating  in  the 
whiting  fishery  would  not  Teate  a 
substantial  burden  on  the  individual 
processing  vessels,  providing  they  are  in 
compliance  with  the  Alaska  regulations. 
The  proposed  sample  station 
requirements  are  consistent  with  those 
required  for  the  Alaska  restricted  access 
fisheries.  In  recent  years,  all  of  the 
processing  vessels  that  participated  in 
the  whiting  fishery  have  had  certified 
observer  sample  stations  for  the 
restricted  access  fisheries  in  Alaska, 
therefore  the  WOC  requirements  are  not 
expected  to  place  an  additional  burden 
on  these  vessels. 

Requiring  observers  to  adhere  to  the 
same  standards  as  they  are  required  to 
follow  when  they  are  deployed  in 
Alaska  creates  only  a  small  burden  on 
the  observers.  The  aimual  cost  burden 
on  whiting  observers  is  ^xpected  to  be 
$240  and  are  the  costs  related  to  the 
appeals  process  for  certification, 
suspension  and  decertification,  which 
are  only  expected  to  affect  5  percent  of 
the  WOC  observers  per  year. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  These  requirements  have  been 
submitted  to  OMB  for  approval. 

Notwithstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
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penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  % 
currently  valid  OMB  Control  Number. 

The  estimated  time  for  observers  to 
obtain  college  transcripts  and  prepare  a 
disclosure  statement  regarding  criminal 
convictions  is  15  minutes  per  response. 
The  estimated  time  for  observers  to 
submit  documentary  evidence  or  to 
petition  a  rejected  certification, 
suspension  or  decertification  decision  is 
4  hours  per  response.  Although  the 
proposed  rule  does  not  contain 
requirements  specific  to  the  observer 
contracting  companies,  these  companies 
do  submit  information  to  NMFS.  The    . 
estimated  time  for  this  collection  is  as 
follows:  training/briefing  registration 
lists:  7  minutes  per  response; 
notification  of  physical  examinations:  2 
minutes  per  response;  time  required  for 
physical  exam:  2  hours;  lists  of 
projected  observer  assignments:  7 
minutes  per  response;  weekly  logistics 
reports:  7  minutes  per  response; 
debriefing  registration  materials:  7 
minutes  per  response;  and  reports  on 
observer  harassment,  safety  or 
performance  concerns:  2  hours  per 
response.  All  estimates  of  annual 
response  time  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
information. 

Public  comment  is  sought  regarding 
whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  whether  the  information 
shall  have  practical  utility;  the  accuracy 
of  the  burden  estimate;  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  on  these  or  any  other 
aspects  of  the  collection  of  information 
to  NMFS  (see  ADDRESSES)  and  to  OMB 
at  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Washington, 
DC  20503  (Attn:  NOAA  Desk  Officer). 

NMFS  issued  Biological  Opinions 
(BOs)  under  the  ESA  on  August  10, 
1990,  November  26,  1991.  August  28,      ^ 
1992,  September  27.  1993,  May  14, 
1996,  and  December  15,  1999, 
pertaining  to  the  effects  of  the 
groundfish  fishery  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
summer,  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 
River,  upper  Willamette  River, 
Sacramento  River  winter,  Central 


Valley,  California  coastal),  coho  salmon 
(Central  California  coastal,  southern 
Oregon/northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 
Canal,  Columbia  River),  sockeye  salmon 
(Snake  River,  Odette  Lake),  and 
steelhead  (upper,  middle  and  lower 
Columbia  River,  Snake  River  Basin, 
upper  Willamette  River,  central 
California  coast,  California  Central 
Valley,  south-central  California, 
northern  California,  and  southern 
California). 

This  action  implements  a  data 
collection  program  and  is  not  expected 
to  jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  or  result 
in  any  adverse  effects  on  marine 
mammals. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
hidians.  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  28,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  NMFS  proposed  to  amend  50 
CFR  part  660  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.302,  add  the  following 
definitions  "Direct  financial  interest,", 
IAD,"  and  "Observer  Program  Office," 
in  alphabetical  order  to  read  as  follows: 

§660.302     Definitions. 

***** 

Direct  financial  interest  means  any 
source  of  income  to,  or  capital 
investment  or  other  interest  held  by,  an 
individual,  partnership,  or  corporation 
or  an  individual's  spouse,  immediate 
family  member  or  parent  that  could  be 
influenced  by  performance  or  non- 
performance of  observer  duties. 
***** 

IAD  means  Initial  Agency  Decision. 

***** 

Observer  Program  Office  means  the 
Observer  Program  Office  of  the 


Northwest  Fishery  Science  Center, 
National  Mai-ine  Fisheries  Service. 
Seattle,  Washington. 

***** 

3.  In  §  660.303,  paragraph  (b)  is 
revised  as  follows: 

§660.303    Reporting  and  recordkeeping. 

***** 

(b)  Any  person  who  is  required  to  do 
so  by  the  applicable  state  law  must 
make  and/or  file,  retain,  or  make 
available  any  and  all  reports  (i.e., 
logbooks,  fish  tickets,  etc.)  of  groundfish 
harvests  and  landings  containing  all 
data,  and  in  the  exact  manner,  required 
by  the  applicable  state  law. 
***** 

4.  Section  660.360  is  amended  as 
follows: 

A.  The  text  of  paragraph  (c)(1)  is 
added;  • 

B.  The  te3?t  of  paragraph  (d)(l)(i)  is 
added; 

C.  Paragraph  (d)(3)(ii)  is  revised; 

D.  Paragraph  (d)(3)(iii)  is  added; 

E.  The  text  of  paragraphs  (d)(9)  and  (e) 
is  added; 

F.  Paragraph  (f)  is  revised; 

G.  Paragraphs  {g),(h),  and  (i)  are 
removed; 

H.  Paragraph  (j)  is  redesignated  as 
paragraph  (g);  and 

I.  Newly  redesignated  paragraphs 
(g)(l)(iii)  through  (vii)  are  revised. 

The  added  and  revised  text  reads  as 
follows: 

§660.360    Groundfish  ot>server  program. 

***** 

(c)  Observer  coverage  requirements — 
(1)  At-sea  processors.  A  catcher- 
processor  or  mothership  125  ft  (38.1  m) 
LOA  or  longer  must  carry  two  NMFS- 
certified  observers,  and  a  catcher- 
processor  or  mothership  shorter  than 
125  ft  (38.1  m)  LOA  must  carry  one 
N'MFS-certified  observer,  each  day  that 
the  vessel  is  used  to  take,  retain,  receive, 
land,  process,  or  transport  groundfish. 
*****- 

(d)  *  *  * 
(D*  *  * 

(i)  At-sea  processors.  Equivalent  to 
those  provided  for  officers,  engineers, 
foremen,  deck-bosses  or  other 
management  level  personnel  of  the 
vessel. 
*  -      *        *        *        * 

(3)  *  *  * 

(ii)  Functional  equipment.  Ensuring 
that  the  vessel's  communications 
equipment  that  is  used  by  observers  to 
enter  and  transmit  data,  is  fully 
functional  and  operational. 

(iii)  Hardware  and  software.  At-sea 
processing  vessels  must  provide 
hardware  and  software  pursuant  to 
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regulations  at  50  CFR 
679.50(f)(l)(iii)(B){l)  and  50  CFR 
679.50(f)(2),  as  follows: 

(A)  Providing  for  use  by  the  observer 
a  personal  computer  in  working 
condition  that  contains  a  full  Pentium 
120  Mhz  or  greater  capacity  processing 
chip,  at  least  32  megabytes  of  RAM,  at 
least  75  megabytes  of  free  hard  disk 
storage,  a  Windows  9x  or  NT  compatible 
operating  system,  an  operating  mouse, 
and  a  3.5-inch  (8.9  cm]  floppy  disk 
drive.  The  associated  computer  monitor 
must  have'  a  viewable  screen  size  of  at 
least  14.1  inches  (35.8  cm)  and 
minimum  display  settings  of  600  x  800 
pixels.  The  computer  equipment 
specified  in  this  paragraph  (A)  must  be 
connected  to  a  commimication  devise 
that  provides  a  modem  connection  to 
the  NMFS  host  computer  and  supports 
one  or  more  of  the  following  protocols: 
ITU  V.22,  ITU  V.22bis,  ITU  V.32,  ITU 
V.32bis,  or  ITU  V.34.  Processors  that  use 
a  modem  must  have  at  least  a  28.8kbs 
Hayes-compatible  modem.  The  above- 
specified  hardware  and  software 
requirements  do  not  apply  to  processors 
that  do  not  process  groundfish. 

(B)  NMFS-supplied  Software. 
Ensuring  that  each  at-sea  processing 
ship  that  is  required  to  have  two 
observers  aboard  obtains  the  data  entry 
software  provided  by  the  Regional 
Administrator  for  use  by  the  observer. 
***** 

(9)  At-sea  transfers  to  or  from 
processing  vessels.  Processing  vessels 
must; 

(i)  Ensure  that  transfers  of  observers  at 
sea  via  small  boat  or  raft  are  carried  out 
•during  daylight  hours,  under  safe 
conditions,  and  with  the  agreement  of 
observers  involved. 

(ii)  Notify  observers  at  least  3  hours 
before  observers  are  transferred,  such 
that  the  observers  can  collect  personal 
belongings,  equipment,  and  scientific 
samples. 

(lii)  Provide  a  safe  pilot  ladder  and 
conduct  the  transfer  to  ensure  the  safet>' 
of  observers  during  transfers. 

(iv)  Provide  an  experienced  crew 
member  to. assist  observers  in  the  small 
boat  or  raft  in  which  any  transfer  is 
made. 

[ey  Procurement  of  observer  services 
by  at-sea  processing  vessels.  Owners  of 
vessels  required  to  csirry  observers 
under  paragraphical)  of  this  section 
must  arrange  for  observer  services  from 
an  observer  provider  permitted  by  the 
North  Pacific  Groundfish  Observer 
Program  imder  50  CFR  679.50(1),  except 
that: 

(1)  Vessels  are  required  to  procure 
observer  services  directly  from  NMFS 
when  NMFS  has  determined  and  given 


that  the  vessel  must  carry 
ar  an  individual  authorized 
lieu  of  an  observer 
a  permitted  observer 


notification 
NMFS  staff 
by  NMFS  ii  1 
provided  b>  i 
provider. 

(2)  Vessels  are  required  to  procure 
observer  sei  vices  directly  from  NMFS 
and  a  permi  tted  observer  provider  when 
NMFS  has  c  etermined  and  given 
notification  that  the  vessel  must  carry 
NMFS  staff  )r  individuals  authorized  by 
NMFS,  in  a(  dition  to  an  observer 
provided  by  a  permitted  observer 
provider.     I 

(f)  Observjer  certification  and 
responsihili  ies — (1)  Observer 
Certificatioi  — (i)  Applicability. 
Observer  ce  lification  authorizes  an 
individual  1 3  fulfill  duties  as  specified 
in  writing  b  r  the  NMFS  Observer 
Program  Of  ice  while  under  the  employ 
of  a  NMFS-permitted  observer  provider 
and  according  to  certification 
endorsements  as  designated  under 
paragraph  (l)(l)(v)  of  this  section. 

(ii)  Obserter  certification  official.  The 
Regional  Ac  ministrator  (or  a  successor) 
will  designa  te  a  NMFS  observer 
certification  official  who  will  make 
decisions  fo :  the  Observer  Program 
Office  on  w  lether  to  issue  or  deny 
observer  cei  tification. 

(iii)  Certi)  cation  requirements.  NMFS 
will  certify  :  ndividuals  who: 

(A)  Are  ei  iployed  by  an  observer 
provider  coi  tipany  permitted  pursuant 
to  50  CFR  6!  '9.50  at  the  time  of  the 
issuance  of  he  certification; 

(B)  Have  j  rovided,  through  their 
observer  pre  vider,: 

(.1)  Information  identified  by  NMFS  at 
50  CFR  679.50(i)(2)  (x)(A)(I)(/ji)  and 
(iv);  and 

[2]  Inform  ation  identifi^ed  bv  NMFS  at 
50  CFR  679.50(l)(2)(i)(C)  regarding  the 
observer  cai  didate's  health  and 
physical  fitr  ess  for  the  job; 

(C)  Meet  a  11  education  and  health 
standards  as  specified  in  50  CFR 
679.50(i)(2)|i)(A)and(l)(2)(i)(C), 
respectively ;  and 

(D)  Have  <  uccessfully  completed 
NMFS-appr  )ved  training  as  prescribed 
by  the  Obse;  ver  Program. 

(1)  Succes  sful  completion  of  training 
by  an  obsen  er  applicant  consists  of 
meeting  all ;  ittendance  and  conduct 
standards  is  sued  in  writing  at  the  start 
of  training;  i  neeting  all  performance 
standards  is  med  in  writing  at  the  start 
of  training  for  assignments,  tests,  and 
other  evaluj  tion  tools;  and  completing 
all  other  tra  ning  requirements 
established  )y  the  Observer  Program. 

(2)  If  a  cai  ididate  fails  training,  he  or 
she  will  be  i  lotified  in  writing  on  or 
before  the  h  st  day  of  training.  The 
notification  will  indicate:  the  reasons 
the  Candida  e  failed  the  training; 


whether  the  candidate  can  retake  the 
training,  and  under  what  conditions,  or 
whether,  the  candidate  will  not  be 
allowed  to  retake  the  training.  If  a 
determination  is  made  that  the 
candidate  may  not  pursue  further 
training,  notification  will  be  in  the  form 
of  an  LAD  denying  certification,  as 
specified  under  paragraph  (f)(l)(iv)(A) 
of  this  section. 

(E)  Have  not  been  decertified  under 
paragraph  (f)(3)  of  this  section,  or 
pursuant  to  50  CFR  679.50. 

(iv)  Agency  determinations  on 
observer  certification — (A)  Denial  of  a 
certification.  The  NMFS  observer 
certification  official  will  issue  a  written 
IAD  denying  observer  certification  when 
tbe  observer  certification  official 
determines  that  a  candidate  has 
unresolvable  deficiencies  in  meeting  the 
requirements  for  certification  as 
specified  in  paragraph  (f)(l)(iii)  of  this 
section.  The  IAD  will  identify  the 
reasons  certification  was  denied  and 
what  requirements  were  deficient 

(B)  Appeals.  A  candidate  who 
receives  an  IAD  that  denies  his  or  her 
certification  may  appeal  pursuant  to 
paragraph  (f)(4)  of  this  section.  A 
candidate  who  appeals  the  LAD  will  not 
be  issued  an  interim  observer 
certification,  and  wiU  not  receive  a 
certification  unless  the  final  resolution 
of  that  appeal  is  in  the  candidate's  favor. 

(C)  Issuance  of  an  observer 
certification.  An  observer  certification 
will  be  issued  upon  determination  by 
the  observer  certification  official  that 
the  candidate  has  successfully  met  all 
requirements  for  certification  as 
specified  in  paragraph  (f)(l)(iii)  of  this 
section. 

(v)  Endorsements.  The  following 
endorsements  must  be  obtained,  in 
addition  to  observer  certification,  in 
order  for  an  observer  to  deploy. 

(A)  Certification  training 
endorsement.  A  certification  training 
endorsement  signifies  the  successful 
completion  of  the  training  course 
required  to  obtain  observer  certification. 
This  endorsement  expires  when  the 
observer  has  not  been  deployed  and 
performed  sampling  duties  as  required 
by  the  Observer  Program  Office  for  a 
period  of  time,  specified  by  the 
Observer  Program,  after  his  or  her  most 
recent  debriefing.  Renewal  can  be 
obtained  by  the  observer  successfully 
completing  certification  training  once 
more.  Observers  will  be  notified  of  any 
changes  to  the  endorsement  expiration 
period  prior  to  that  change  taking  place. 

(B)  Annual  general  endorsements. 
Each  observer  must  obtain  an  annual 
general  endorsement  to  their 
certification  prior  to  his  or  her  first 
deployment  within  any  calendar  year 
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subsequent  to  a  year  in  which  a 
certification  training  endorsement  is 
obtained.  To  obtain  an  annual  general 
endorsement,  an  observer  must 
successfully  complete  the  annual 
briefing,  as  specified  by  the  Observer 
Program.  All  briefing  attendance, 
perfoimance,  and  conduct  standards 
required  by  the  Observer  Program  must 
•be  met. 

(C)  Deployment  endorsements.  Each 
observer  who  has  completed  an  initial 
deployment  after  certification  or  annual 
briefing  must  receive  a  deployment 
endorsement  to  their  certification  prior 
to  any  subsequent  deployments  for  the 
remainder  of  that  year.  An  observer  may 
obtain  a  deployment  endorsement  by 
successfully  completing  all  pre-cruise 
briefing  requirements.  The  type  of 
briefing  the  observer  must  attend  and 
successfully  complete  will  be  specified 
in  writing  by  the  Observer  Program 
during  the  observer's  most  recent 
debriefing. 

(D)  Pacific  whiting  fishery 
endorsements.  A  Pacific  whiting  fishery 
endorsement  is  required  for  purposes  of 
performing  observer  duties  aboard 
vessels  that  process  groundfish  at  sea  in 
the  Pacific  whiting  fishery.  A  Pacific 
whiting  fishery  endorsement  to  an 
observer's  certification  may  be  obtained 
by  meeting  the  following  requirements: 

(2)  Be  a  prior  NMFS-certified  observer 
in  the  groundfish  fisheries  off  Alaska  or 
the  Pacific  Coast,  unless  an  individual 
with  this  qualification  i^  not  available; 

[2]  Receive  an  evaluation  by  NMFS 
for  his  or  her  most  recent  deployment  (if 
any)  that  indicated  that  the  observer's 
performance  met  Observer  Program 
expectations  for  that  deployment; 
■    [3)  Successfully  complete  a  NMFS- 
approved  observer  training  and/or 
whiting  briefing  as  prescribed  by  the 
Observer  Program;  and 

(4)  Comply  with  all  of  the  other 
requirements  of  this  section. 

(2)  Standards  of  observer  conduct — (i) 
Limitations  on  conflict  of  interest. 

(A)  Observers: 

[1)  Must  not  have  a  direct  financial 
interest,  other  than  the  provision  of 
observer  services,  in  a  North  Pacific 
fishery  managed  pursuant  to  an  FMP  for 
the  waters  off  the  coast  of  Alaska,  or  in 
a  Pacific  Coast  fishery  managed  by 
either  the  state  or  Federal  governments 
in  waters  off  Washington,  Oregon,  or 
California,  including  but  not  limited  to, 

(j)  Any  ownership,  mortgage  holder, 
or  other  secured  interest  in  a  vessel, 
shoreside  or  floating  stationary 
processor  facility  involved  in  the 
catching,  taking,  harvesting  or 
processing  of  fish, 

[ii]  Any  business  involved  with 
selling  supplies  or  services  to  any 


vessel,  shoreside  or  floating  stationary 
processing  facility;  or 

(Hi)  Any  business  involved  with 
piuchasing  raw  or  processed  products 
from  any  vessel,  shoreside  or  floating 
stationary  processing  facilities. 

(2)  Must  not  solicit  or  accept,  directly 
or  indirectly,  any  gratuity,  gift,  favor, 
entertainment,  loan,  or  anything  of 
monetary  value  from  anyone  who  either 
conducts  activities  that  are  regulated  by 
NMFS  or  has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
observers'  official  duties. 

(3)  May  not  serve  as  observers  on  any 
vessel  or  at  any  shoreside  or  floating 
stationary  processing  facility  owned  or 
operated  by  a  person  who  previously 
employed  the  observers. 

(4)  May  not  solicit  or  accept 
employment  as  a  crew  member  or  an 
employee  of  a  vessel,  shoreside 
processor,  or  stationary  floating 
processor  while  employed  by  an 
observer  provider. 

(B)  Provisions  for  renumeration  of 
observers  under  this  section  do  not, 
constitute  a  conflict  of  interest. 

(ii)  Standards  ofbeha\ior.  Observers 
must  avoid  any  behavior  that  could 
adversely  affect  the  confidence  of  the 
public  in  the  integrity  of  the  Observer 
Program  or  of  the  government,  including 
but  not  limited  to  the  following: 

(A)  Observers  must  perform  their 
assigned  duties  as  described  in  the 
Observer  Manual  or  other  written 
instructions  from  the  Observer  Program 
Office. 

(B)  Observers  must  accurately  record 
their  sampling  data,  wTite  complete 
reports,  and  report  accurately  any 
observations  of  suspected  violations  of 
regulations  relevant  to  conservation  of 
marine  resources  or  their  environment. 

(C)  Observers  must  not  disclose 
collected  data  and  observations  made  on 
board  the  vessel  or  in  the  processing 
facility  to  any  person  except  the  owner 
or  operator  of  the  observed  vessel  or 
processing  facility,  an  authorized 
officer,  or  NMFS. 

(D)  Obser\'ers  must  refrain  from 
engaging  in  any  illegal  actions  or  any 
other  activities  that  would  reflect 
negatively  on  their  image  as 
professional  scientists,  on  other 
observers,  or  on  the  Observer  Program 
as  a  whole.  This  includes,  but  is  not 
limited  to: 

(3)  Violating  the  drug  and  alcohol 
policy  established  by  and  available  from' 
the  Observer  Program; 

(2)  Engaging  in  the  use,  possession,  or 
distribution  of  illegal  drugs;  or 

[3]  Engaging  in  physical  sexual 
contact  with  personnel  of  the  vessel  or 
processing  facility  to  which  the  observer 


is  assigned,  or  with  any  vessel  or 
processing  plant  personnel  who  may  be 
substantially  affected  by  the 
performance  or  non-performance  of  the 
observer's  official  duties. 

(3)  Suspension  and  Decertification — 
(i)  Suspension  and  decertification 
review  official.  The  Regional 
Administrator  (or  a  designee)  will 
designate  an  observer  suspension  and 
decertification  review  official(s).  who 
will  have  the  authority  to  review 
observer  certifications  and  issue  initt&l 
administrative  determinations  of 
observer  certification  suspension  and/or 
decertification. 

(ii)  Cavses  for  suspension  or 
decertification.  The  suspension/ 
decertification  official  may  initiate 
suspension  or  decertification 
proceedings  against  an  observer: 

(A)  When  it  is  alleged  that  the 
observer  has  committed  any  acts  or 
omissions  of  any  of  the  following: 

[1]  Failed  to  satisfactorily  perform  the 
duties  of  observers  as  specified  in 
writing  by  the  NMFS  Observer  Program; 
or 

(2)  Failed  to  abide  by  the  standards  of 
conduct  for  observers  as  prescribed 
under  paragraph  (f)(2)  of  this  section; 

(B)  Upon  conviction  of  a  crime  or 
upon  entry  of  a  civil  judgment  for: 

(1)  Commission  of  fraud  or  other 
violation  in  connection  with  obtaining 
or  attempting  to  obtain  certification,  or 
in  performing  the  duties  as  specified  in 
writing  by  the  NMFS  Observer  Program; 

(2)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(3)  Commission  of  any  other  offense 
indicating  a  lack  of  integrity  or  honesty 
that  seriously  and  directly  affects  the 
fitness  of  observers. 

(iii)  Issuance  of  initial  administrative 
determination.  Upon  determination  that 
suspension  or  decertification  is 
warranted  under  paragraph  (f)(3){ii)  of 
this  section,  the  suspension/ 
decertification  official  will  issue  a 
written  IAD  to  the  observer  via  certified 
mail  at  the  observer's  most  ciurent 
address  provided  to  NMFS.  The  IAD 
will  identify  whether  a  certification  is 
suspended  or  revoked  and  will  identify 
the  specific  reasons  for  the  action  taken. 
If  the  IAD  issues  a  suspension  for  an 
observer  certification,  the  terms  of  the 
suspension  will  be  specified. 
Suspension  or  decertification  is 
effective  immediately  as  of  the  date  of 
'  issuance,  unless  the  suspension/ 
decertification  official  notes  a 
compelling  reason  for  maintaining 
certification  for  a  specified  period  and 
under  specified  conditions. 
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(iv)  Appeals.  A  certified  observer  who 
receives  an  IAD  that  suspends  or 
revokes  his  or  her  observer  certification 
may  appeal  pursuant  to  paragraph  {f){4) 
of  this  section. 

(4)  Appeals,  (i)  Decisions  on  appeals 
of  initial  administrative  decisions 
denying  certification  to,  or  suspending, 
or  decertifying,  an  observer,  will  be 
made  by  the  Regional  Administrator  (or 
designated  official). 

(ii)  Appeals  decisions  shall  be  in 
writing  and  shall  state  the  reasons 
therefor. 

(iii)  An  appeal  must  be  filed  with  the 
Regional  Administrator  within  30  days 
of  the  initial  administrative  decision 
denying,  suspending,  or  revoking  the 
observer's  certification. 

(iv)  The  appeal  must  be  in  writing, 
and  must  allege  facts  or  circumstances 
to  show  why  the  certification  should  be 
granted,  or  should  not  be  suspended  or 
revoked,  under  the  criteria  in  this 
section. 

(v)  Absent  good  cause  for  further 
delay,  the  Regional  Administrator  (or 
designated  official)  will  issue  a  written 
decision  on  the  appeal  within  45  days 
of  receipt  of  the  appeal.  The  Regional 
Administrator's  derision  is  the  final 
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sampling  baskets.  The  diverter  board 
must  be  located  downstream  of  the  scale 
used  to  weigh  total  catch.  At  least  1  m 
of  accessible  belt  space,  located 
downstream  of  the  scale  used  to  weight 
total  catch,  must  be  available  for  the 
observer's  use  when  sampling. 

(vi)  Other  requirement  for  at-sea 
processing  vessels.  The  sampling  station 
must  be  in  a  well-drained  area  that 
includes  floor  grating  (or  other  material 
that  prevents  slipping),  lighting 
adequate  for  day  or  night  sampling,  and 
a  hose  that  supplies  fresh  or  sea  water 
to  the  observer. 

(vii)  Observer  sampling  scale.  The 
observer  sample  station  must  include  a 
NMFS-approved  platform  scale 
(pursuant  to  requirements  at  50  CFR 
679.28(d)(5)  with  a  capacity  of  at  least 
50  kg  located  within  1  m  of  the 
observer's  sampling  table.  The  scale 
must  be  mounted  so  that  the  weighing 
surface  is  no  more  than  0.7  m  above  the 
floor. 
*        *        *        *        * 

[FR  Doc.  03-22570  Filed  9-9-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  the  Availability  of  the  Draft 
National  Animal  Agriculture 
Conservation  Frameworic  (NAACF)  for 
Public  Review  and  Comment 

agency:  Natural  Resources 
Conservation  Service  (NRCS), 
Department  of  Agriculture  (USDA). 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  NRCS  is  seeking  public 
comments  on  the  draft  National  Animal 
Agriculture  Conservation  Framework 
(NAACF).  NRCS  is  asking  for  comments 
from  individuals;  the  livestock  and 
poultry  industries;  private  consultants; 
Federal,  State,  Tribal,  and  local 
governments  or  subgroups  thereof; 
universities  and  colleges;  environmental 
groups;  conservation  organizations;  and 
other  entities.  These  comments  will 
assist  NRCS  in  the  development  of  the 
final  NAACF.  This  National  Framework 
presents  an  approach  for  assisting 
livestock  and  poultry  producers  with 
voluntary,  proactive  efforts  to  foster 
environmentally  sound  and 
economically  viable  production. 

DATES:  Comments  must  be  received  by 
October  27,  2003. 

Location  of  the  Document:  The  full 
'tejgt  of  the  NAACF  and  related 
documents  can  be  found  on  the  NRCS 
Homepage  at:  http:// 
www.nrcs.usda.gov/programs/afo,  or 
can  be  obtained  by  hard  copy  from  the 
contact  address  below. 

ADDRESSES:  Address  all  requests  and 
comments  to:  Angel  L.  Figueroa,  Natural 
Resources  Specialist,  Natural  Resources 
Conservation  Service,  5601  Sunnyside 
Avenue,  Stop  Code  5473,  Beltsville, 
Maryland  20705;  phone:  301-504-2225; 
fax:  301-504-2264.  e-mail: 
angel.figueroa@usda.gov. 


SUPPLEMENTARY  INFORMATION: 

Addressing  the  conservation  needs  of 
America's  livestock  and  poultrj' 
producers  is  a  public  policy  priority. 
The  natural  resource  conservation 
provisions  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002,  Pub.  L. 
107-1 71 ,  made  clear  that  producers    ^ 
should  receive  assistance  to  improve 
their  operations'  environmental 
performance,  address  Federal,  Tribal. 
State,  and  local  environmental 
regulatory  requirements,  and  maintain 
economically  viable  operations. 

In  January  2003,  Bruce  I.  Knight, 
Chief,  NRCS,  called  for  NRCS  State 
Conservationists  to  work  with  their 
State  Technical  Committees  to  develop 
State  Frameworks  with  the  objective  of 
meeting  the  conservation  challenges 
facing  animal  production  agriculture 
over  the  next  10  to  15  years.  These  State 
Frameworks  provided  the  foundation 
for  the  development  of  the  draft 
NAACF.  More  importantly,  this 
National  Framework  recognizes  that 
meaningful  action  will  take  place  on 
farms  and  ranches  across  the  Nation, 
and  that  programmatic  objectives  and 
concrete  goals  will  be  appropriately 
established  at  the  local  level  in  a 
manner  consistent  with  the  authorized 
and  required  purposes  and  objectives  of 
the  underlying  conser\'ation  programs. 
This  National  Framework  also  envisions 
that  these  locally  established  goals, 
consistent  with  the  underlying  national 
guidance,  will  become  NRCS  objectives 
through  established  agency  planning 
processes  that  build  State  and  national 
priorities  from  local  input. 

The  NAACF  presents  a  vision  for 
voluntary,  proactive  efforts  to  foster 
environmentally  soimd  and 
economically  viable  livestock  and 
poultry  production.  It  envisions 
collaboration  among  Federal,  Tribal, 
State,  and  local  govermnents;  producers; 
the  public;  and  the  private  sector  to 
bring  the  initiative,  resources,  and 
commitment  to  support  environmental 
stewardship  in  animal  agriculture.  Four 
objectives  guide  this  vision: 

— Helping  producers  to  meet 
environmental  regulatory 
requirements; 

— Helping  producers  reduce  the  need 
for  further  regulation  through  flexible, 
results-based  multi-media  solutions; 

— Promoting  innovation  and  market- 
based  opportunities;  and 


— Sharing  knowledge  and  increasing 

accountability. 

The  draft  NAACF  identifies  six    - 
guiding  principles  that  lay  the 
groundwork  for  approaching 
environmental  stewardship: 

•  Local  Decision-making  and 
Action — ^Defining  the  locally  important 
issues,  opportunities,  and  needs  as  the 
basis  for  developing  workable  objectives 
and  actions.  It  is  based  on  the  principle 
that  local  stakeholders  are  best  suited  to 
deal  with  local  resom-ce  challenges  and 
opportunities. 

•  Building  and  Enhancing 
Partnerships — A  broad  cross  section  of 
partners  with  interests  and  concerns 
related  to  animal  agricultiu-e,  and  new 
partners  not  traditionally  engaged  in 
agriculture  will  be  needed. 

•  Flexible  and  Practical — To  be 
workable,  approaches  must  be  practical 
and  adaptive  in  order  to  respond  to 
changes  in  animal  agriculture  and  its 
environmental,  social,  and  economic 
conditions.  Animal  production  is 
dynamic,  and  approaches  must  be 
flexible  to  respond  to  the  demands  of 
changing  conditions. 

•  Progressive  Implementation — The 
progression  toward  complete  resource 
management  systems  must  be  based  off 
the  implementation  of  individual 
decisions  over  a  reasonable  period  of 
time.  Progressive  conservation 
implementation  ensures  steady  and 
logical  advancements  in  achieving 
environmental  objectives.  Incremental 
achievement  of  environmental  benefits 
enables  livestock  and  poultry  operations 
to  remain  economically  viable  while 
progressing  toward  the  attainment  of 
environmental  objectives. 

•  Forward  Looking  and  Innovative — 
Innovative  approaches  and  technologies 
will  be  needed  to  bring  new  solutions  to 
current  resoiu-ce  concerns,  as  well  as 
providing  solutionsjor  emerging 
concerns. 

•  Science-based — Sound  science 
must  form  the  basis  for  solutions  to 
ensure  that  that  they  deliver  what  is 
expected  by  producers  and  the  public. 
Ttuough  advancements  in  science,  new 
innovations  that  are  more  effective  and 
practical  will  be  discovered,  proven, 
and  justified. 

NRCS  is  committed  to  working 
effectively  with  its  current  partners  in 
the  agricultural  and  environmental 
communities,  and  bringing  new  partners 
to  the  table,  to  develop  and  implement 


53344 


Federal  Register /Vol.  68.  No.  1 175 /Wednesday,  September  10,  2003 /Notices 


approaches  to  help  the  Nation's 
livestock  and  poultry  producers  achieve 
environmental  and  economic  objectives. 
The  NAACF  is  intended  to  be  a 
representation  of  NRCS'  commitment  to 
this  critical  conservation  opportunity. 

Signed  at  Washington,  DC,  on  August  29, 
2003. 

Bruce  I.  Knight, 

Chief,  Natural  Resources  Conservation 
Service. 

IFR  Doc.  03-22979  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  3410-16-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

In  connection  with  its  investigation 
into  a  building  fire  explosion  at  Kaltech 
Industries  Group,  Inc.,  which  injured  31 
people,  including  14  persons  who  were 
not  employed  by  Kaltech  on  April  25, 
2002,  the  United  States  Chemical  Safety 
and  Hazard  Investigation  Board 
announces  that  it  will  convene  a  Public 
Meeting  beginning  at  9:30  a.m.  local 
time  on  September  30,  at  the  Hilton 
New  York,  1335  Avenue  of  Americas, 
New  York.  New  York  10018. 

The  incident  originated  in  space 
leased  by  Kaltech  Industries  Group  Inc. 
in  a  mixed  occupancy  building  in  a 
densely  populated  area  of  the  Chelsea 
district  of  New  York  City.  Kaltech 
manufactures  architectural  quality  signs 
and  letters.  Kaltech  generates  hazardous 
waste  during  the  course  of  normal 
operations  and  is  designated  as  a  Large 
Quantity  Waste  Generator  under  the 
Environmental  Protection  Agency  (EPA) 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976.  On  the  day  of  the 
incident  Kaltech  employees  had  just 
finished  consolidating  hazardous  waste 
from  smaller  containers  into  two  large 
drums.  The  waste  was  incompatible 
with  each  o.ther  and  an  explosion 
occiured.  Key  issues  involved  in  this 
investigation  concern  hazard 
communication,  hazardous  waste 
handling  and  municipal  oversight. 

At  the  meeting  CSB  staff  will  present 
to  the  Board  the  results  of  their 
investigation  into  this  incident, 
including  an  analysis  of  the  incident 
together  with  a  discussion  of  the  key 
findings,  root  and  contributing  causes, 
and  draft  recommendations. 

Recommendations  are  issued  by  a 
vote  of  the  Board  and  address  an 
identified  salety  deficiency  uncovered 
during  the  investigation,  and  specify 
how  to  correct  the  situation.  Safety 
reconmiendations  are  the  primary  tool 
used  by  the  Board  to  motivate 
implementation  of  safety  improvements 
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resentations  are  preliminary 
tinded  solely  to  allow  the 
cc  tisider  in  a  public  forum  the 
actors  involved  in  this  case, 
iinalyses,  conclusions  or 
be  considered  final. 
Board  has  considered  the 
preseritation  and  approved  the  staff 
here  be  an  approved  final 
incident. 


th  is 


originated  in  space 
K  altech  Industries  Group  Inc. 
Dccupancy  building  in  a 

lated  area  of  the  Chelsea 
ew  York  City.  Kaltech 

architectural  quality  signs 
Kaltech  generates  hazardous 

the  course  of  normal 
ind  is  designated  as  a  Large 
V\|aste  Generator  under  the 

Protection  Agency  (EPA) 
C  jnservation  and  Recovery 
of  1976.  On  the  day  of  the 
K<  Itech  employees  had  just 
consolidating  hazardous  waste 
containers  into  two  large 
waste  was  incompatible 
cjther  and  an  explosion 
issues  involved  in  this 
concern  hazard 
ic4tion,  hazardous  waste 
municipal  oversight. 

will  be  open  to  the 
notify  CSB  if  a  tfcmslator 
r  is  needed,  at  least  5 
prior  to  the  public 
more  information,  please 
Chemical  Safety  and  Hazard 


Investigation  Board  at  (202)-261-7600, 
or  visit  our  Web  site  at:  www.csb.gov. 

Christopher  W.  Warner, 

General  Counsel. 

(FR  Doc.  03-23174  Filed  9-8-03;  12:55  pm] 

BILLING  CODE  635O-01-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1282] 

Approval  for  Expansion  of 
Manufacturing  Authority  Within 
Subzone  193A;  Cardinal  Health  409, 
Inc.,  Plant  (Pharmaceutical  Gelatin 
Capsules),  Pinellas  County,  FL 

Pursuant  to  its  authority  under  tlie  Foreign- 
Trade  Zones  Act  of  June  18. 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Pinellas  County  Board  of 
County  Commissioners,  grantee  of  FTZ 
193A,  has  requested  authority  to  expand 
the  scope  of  manufacturing  activity 
under  zone  procedures  within  Subzone 
193 A  at  the  Cardinal  Health  409,  Inc. 
(formerly  RP  Scherer  Corporation)  plant 
in  Pinellas  County,  Florida  (FTZ  Docket 
17-2003,  filed  3/27/2003); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (68  FR  18196,  April  15,  2003); 

Whereas,  pursuant  to  section 
400.32(b)(1)  of  the  FTZ  Board 
regulations  (15  CFR  400),  the  Secretary 
of  Commerce's  delegate  on  the  FTZ 
Board  has  the  authority  to  act  for  the 
Board  in  making  decisions  regarding 
manufacturing  activity  within  existing 
zones  when  the  proposed  activity  is  the 
same,  in  terms  of  products  involved,  to 
activity  recently  approved  by  the  Board 
and  similar  in  circumstances  (15  CFR 
400.32(b)(l)(i));  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  the  scope 
of  authority  under  zone  procedures 
within  Subzone  193A  on  behalf  of 
Cardinal  Health  409,  Inc.,  is  approved, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  section  400.28. 
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Signed  at  Washington,  DC,  this  25th  day  of 
August,  2003. 
Jefifrey  May, 

Acting  Assistant  Secretary  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  03-23069  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1299] 

Grant  of  Authority  for  Subzone  Status; 
Decatur  Mold  Tool  &  Engineering,  Inc. 
(Plastic  Injection  Molds),  North  Vernon, 
IN 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act,  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *  *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Indianapolis  Airport 
Authority,  grantee  of  Foreign-Trade 
Zone  72,  has  made  application  to  the 
Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  plastic 
injection  molds  manufacturing  and 
warehousing  facilities  of  Decatur  Mold 
Tool  &  Engineering,  Inc.,  located  in 
North  Vernon,  Indiana  (FTZ  Docket  62- 
2002,  filed  12/17/02); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (67  FR  79047,  12-27-02);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
plastic  injection  molds  manufacturing 
and  warehousing  facilities  of  Decatur 
Mold  Tool  &  Engineering,  Inc.,  located 
in  North  Vernon,  Indiana  (Subzone 


72R),  at  the  location  described  in  the 
application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
section  400.28. 

Signed  at  Washington,  DC,  this  25th  day  of 
August,  2003. 

Je&ey  May, 

Acting  Assistant  Secretary  of  Commerce  for 
■Import  Administration,  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 
(FR  Doc.  03-23068  Filed  9-9-03:  8:45  am] 
BILUNG  CODE  35ltM)S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1298] 

Grant  of  Authority  for  Subzone  Status; 
Ergon  St.  James,  Inc.  (Oil  Terminal),  St. 
James,  LA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18.  1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *   *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest: 

Whereas,  the  Port  of  South  Louisiana 
Commission,  grantee  of  Foreign-Trade 
Zone  124,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the  oil 
terminal  of  Ergon  St.  James,  Inc.,  located 
in  St.  James,  Louisiana  (FTZ  Docket  61- 
2002,  filed  12/17/02); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (67  FR  79047,  12/27/02);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
oil  terminal  of  Ergon  St.  James,  Inc., 
located  in  St.  James,  Louisiana  (Subzone 
124J),  at  the  location  described  in  the 


application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
section  400.28. 

Signed  at  Washington,  DC,  this  25lh  day  of 
August,  2003. 
Jefi^y  May, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration^  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

[FR  Doc.  03-23067  Filed  9-9-03;  8:45  ami 

BILUNG  C0D€  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1297] 

Grant  of  Authority  for  Subzone  Status; 
Ergon  Refining,  Inc.  (Oil  Refinery 
Complex)  Vicksburg,  MS 

Pursuant  to  its  authority  under  the  Forfeign- 
Trade  Zones  Act  of  June  18,  1934.  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*  *  *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encoiuage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Vicksburg-Jackson 
Foreign-Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  158,  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refiner}'  complex  of  Ergon 
Refining,  Inc.,  located  in  Vicksburg, 
Mississippi  (FTZ  Docket  60-2002.  filed 
12/17/02); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (67  FR  79048,  12/27/02);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  St  the 
oil  refinery  complex  of  Ergon  Refining, 
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Inc.,  located  in  Vicksburg,  Mississippi 
(Subzone  158E),  at  the  locations    - 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  146.41. 
146.42)  products  consumed  as  fuel  for 
the  petrochemical  complex  shall  be 
subject  to  the  applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.10, 
#2709.00.20.  #2710.11.25,  #2710.11.45, 
#2710.19.05,  #2710.19.10,  #2710.19.45, 
#2710.91.00,  #2710.99.05,  #2710.99.10, 
#2710.99.16,  #2710.99.21  and 
#2710.99.45  which  are  used  in  the 
production  of: 

— Petrochemical  feedstocks 
(examiners  report.  Appendix  "C"): 

— Products  for  export; 

— And,  products  eligible  for  entry 
under  HTSUS  #  9808.00.30  and  # 
9808.00.40  (U.S.  Goverrmient 
,  purchases). 

Signed  at  Washington,  DC,  this  25th  day  of 
August  2003. 

Jeffrey  May. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
FoFeign-Trade  Zones  Boarid. 
[FR  Doc.  03-23066  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1296] 

Approval  for  Expansion  of  Subzone 
61 F IPR  Pharmaceuticals,  Inc.,  Plant 
(Pharmaceuticals)  Guayama,  PR 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  1«,  1934.  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
fdllowing  Order: 

Whereas,  the  Puerto  Rico  Exports 
Development  Corporation,  grantee  of 
FTZ  61,  has  requested  authority  on 
behalf  of  IPR  Pharmaceuticals,  Inc.,  to 
expand  the  subzone  boundaries  and  to 
expand  the  scope  of  manufactiuing 
authority  under  zone  procedures  in 
terms  of  both  products  and  capacity  at 
Subzone  61F  at  the  IPR  Pharmaceutical, 
Inc.,  plant  in  Guayama,  Puerto  Rico 
(FTZ  Docket  30-2002,  filed  8/1/2002); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (67  FR  51820,  8/09/02); 


Whereas,  Ihe  Board  adopts  the 
findings  anc  recommendation  of  the 
examiner's  ipport,  and  finds  that  the 
of  the  FTZ  Act  and 
ations  are  satisfied,  and 
proposal  is  in  the  public 


requirement  > 
Board's  regul 
that  the 
interest; 

Now,  theiti 
orders:  The 
and  to  expai  d 
under  zone 
61F  on  behalf 
Inc.,  is  approved 
and  the  Boafd 
Section  400 


ffore,  the  Board  hereby 
pplication  to  add  capacity 

the  scope  of  authority 
trocedures  within  Subzone 

of  IPR  Pharmaceuticals, 
.  subject  to  the  FTZ  Act 

s  regulations,  including 
E8. 


Signed  at  Wjashington,  DC,  this  25th  day  of 
August  2003. 

Jeffrey  May, 

Acting  Assistdnt  I 

Import  Admit,  istration, 

Foreign-Tradt  i 

Dennis  Puccii  elli. 

Executive  Sec.  vtary. 

[FR  Doc.  03-2  3065  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  3  10-OS-P 


Secretary  of  Commerce  for 
,  Alternate  Chairman, 
Zones  Board. 


DEPARTME  41  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  12^2] 


Approval  foi 
Board  Ordei 


Corporation!  (Pharmaceutical 
Products),  Quayama,  PR 


Pursuant  to 
Trade  Zones 
amended  (19 
Trade  Zones 
following 


Ordj 


Extension  of  Authority  of 
875;  Baxter  Healthcare 


its  authority  under  the  Foreign- 
i'.ct  of  June  18,  1934,  as 
1  J.S.C.  81a-81u),  the  Foreign- 
I  oard  (the  Board)  adopts  the 


Whereas,  ]  loard  Order  875  (62  FR 
40521,  3/7/g  7)  approved  the  request  of 
the  Puerto  R  co  Exports  Development 
Corporation,  grantee  of  Foreign-Trade 
Zone  61,  for  pharmaceutical 
manufacturi:  ig  authority  at  the  Baxter 
Healthcare  C  orporation  (Baxter)  facility 
in  Guayama  J  Puerto  Rico  (Subzone 
61H);  1 

Whereas,  me  authority  was  approved 
at  the  outset  for  five  years,  subject  to 
extension; 

Whereas,  1  he  Puerto  Rico  Exports 
Developmen  t  Corporation,  grantee  of 
Foreign-Tra(  e  Zone  61,  has  requested 
authority,  or  behalf  of  Baxter,  to  extend 
its  manufact  aring  authority  on  a 
permanent  h  asis  (FTZ  Doc.  11-2002, 
filed  2/7/20(  2); 

Whereas,  i  lotice  inviting  public 
comment  ha  >  been  given  in  the  Federal 
Register  (67  FR  7132,  2/15/2002); 

Whereas,  jhe  Board  adopts  the 
findings  anc  recommendations  of  the 
examiner's  r  jport,  and  fipds  that  the 
requirement  i  of  the  FTZ  Act  and  the 


Board's  regulations  are  satisfied,  and 
that  approval  of  the  request  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  section  400.28. 

Signed  at  Washington,  DC,  this  25th  day  of 
August,  2003. 

Jefirey  May, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

(FR  Doc.  03-23070  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1293] 

Approval  for  Expansion  of  Facilities 
and  Manufacturing  Authority  at 
Subzone  61 H;  Baxter  Healthcare 
Corporation  Plant  (Pharmaceuticals), 
Guayama,  PR 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18,  1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Puerto  Rico  Exports 
Development  Corporation,  grantee  of 
Foreign-Trade  Zone  61,  has  requested 
authority  on  behalf  of  Baxter  Healthcare 
Corporation  (Baxter),  to  expand  the 
subzone  boundaries  and  to  expand  the 
scope  of  manufacturing  authority  in 
terms  of  products  and  capacity  under 
zone  procedures  within  Subzone  61H  at 
the  Baxter  pharmaceutical 
manufacturing  plant  in  Guayama, 
Puerto  Rico  (FTZ  Docket  35-2002,  filed 
9/10/2002); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (67  FR  58584,  9/1 7/02); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  add  capacity  and 
to  expand  the  scope  of  manufacturing 
authority  under  zone  procedures  within 
Subzone  61H  at  the  pharmaceutical 
manufacturing  plant  of  Baxter 
Healthcare  Corporation  in  Guayama, 
Puerto  Rico,  is  approved,  subject  to  the 
FTZ  Act  and  the  Board's  regulations, 
including  Section  400.28. 
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Signed  at  Washington,  DC.  this  25th  dav  ot 
August  2003. 

Jeffrey  May, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chaiimaii, 
Foreign-Trade  Zones  Board. 

IFRDoc.  03-23071  Filed  9-9-03;  8:45  am] 

8ILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-803] 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Admlnl:  ..ative  Review  of  the  Order  on 
Bars  and  Wedges 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidimiping  duty  administrative  review 
on  bars/wedges  and  revision  of  coiintry- 
wide  cash  deposit  rates. 

SUMMARY:  On  March  6,  2003,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  reviews  of 
the  antidumping  duty,^rders  on  heavy 
forged  hand  tools  (HFHTs)  from  the 
People's  Republic  of  China  (PRC).  As 
the  department  rescinded  the  reviews  of 
the  orders  on  axes/adzes,  hammers/ 
sledges,  and  picks/mattocks  on  January 
3,  2003,  imports  covered  by  these 
preliminary  results  of  review  comprise 
bars  over  18  inches  in  length,  track  tools 
and  wedges.  The  period  of  review  (FOR) 
is  February  1,  2001,  through  January  31, 
2002.  Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculation. 
Therefore,  the  fincil  results  differ  from 
the  preliminary  results.  The -final 
weighted-average  dumping  margin  for 
the  reviewed  firm  is  listed  below  in  the 
section  entiUed  Final  Results  of  Review. 
We  will  instruct  the  Bureau  of  Customs 
and  Border  Protection  (BCBP)  to  assess 
antidimiping  duties  on  all  appropriate 
entries. 

EFFECTIVE  DATE:  September  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Martin  or  Meirk  Manning,  Office 
of  AD/CVD  Enforcement,  Office  4. 
Group  II,  Import  Administration, 
international  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202J 
482-3936  and  (202)  482-5253, 
respectively. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  February  1,  2002,  the  Department 
published  a  notice  of  opportunity  to 
request  administrative  reviews  of  the 
antidumping  orders  on  HFHTs  from  the 
PRC  covering  the  period  Febhiary  1 . 
2001  through  January  31,  2002  (67  FR 
4945).  On  February  28.  2002,  Tianjin 
Machinery  Import  &  Export  Corporation 
(TMC),  Shemdong  Machinery  Import  & 
Export  Corporation  (SMC),  Liaoning 
Machinery  Import  &  Export  Corporation 
(LMC),  and  Shandong  Huarong 
Machinery  Company  (Huarong) 
requested  administrative  reviews  in  the 
above-referenced  orders.  Specifically, 
TMC  requested  reviews  of  the  hammers/ 
sledges,  bars/wedges,  picks/mattocks 
and  axes/adzes  orders,  SMC  requested 
reviews  of  the  hammers/sledges,  bars/ 
wedges,  and  picks/mattocks  orders, 
LMC  requested  a  review  of  the  bars/ 
wedges  order,  and  Huarong  requested  a 
review  of  the  bars/wedges  order.  Based 
on  these  requests,  the  Department 
initiated  administrative  reviews  of  TMC, 
SMC,  LMC,  and  Huarong  under  the 
requested  orders  on  March  20,  2002.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations  in 
Part,  67  FR  14696  (March  27,  2002). 

On  May  3,  2002,  LMC  withdrew  its 
request  for  review  of  the  bars/wedges 
order.  On  May  10,  2002,  TMC  withdrew 
its  requests  for  review  of  the  hammers/ 
sledges  and  picks/mattocks  orders.  On 
Jime  7,  2002,  SMC  withdrew  its  request 
for  review  under  the  picks/mattocks 
order.  Additionally,  on  September  26, 
2002,  TMC  withdrew  its  requests  for 
review  of  the  axes/adzes  order  and  bars/ 
wedges  order,  and  SMC  withdrew  its 
requests  for  review  of  the  bars/wedges 
and  hammers/sledges  orders.  The 
Department  rescinded  these  reviews  on 
January  3,  2003.  See  Notice  of 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Heavy  Forged 
Hand  Tools  from  the  People's  Republic 
of  China:  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  68  FR  352  (January  3,  2003). 
The  remaining  review  covers  bars/ 
wedges  sold  by  Huarong. 

On  March  B,  2003,  the  Department 
published  the  preliminary  results  of  this 
administrative  review.  See  Heavy 
Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic. of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  of  the 
Order  on  Bars  and  Wedges.  68  FR  10690 
(March  6,  2003)  (Preliminary  Results). 
We  invited  parties  to  comment  on  the 
preliminary  results.  Both  petitioner  and 


respondent  filed  case  briefs  on  April  7. 
2003,  and  rebuttal  briefs  on  April  14 
2003.  A  hearing  was  held  pursuant  to  a 
request  from  the  respondent  on  April 
30. 2003. 

Scope  of  Re\iew 

The  products  covereii  by  the  HFHT 
orders  comprise  the  following  classes  or 
idnds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  mer  1.5  kg  (3.33 
pounds)  (hammers/sledges);  [2]  bars 
over  18  inches  in  lengih,  liack  tools  ;ind 
wedges  (bars/wedges):  (3)  picks  ;ind 
mattocks  (picks/mattocks);  and  (4)  axes, 
adzes  and  similar  hewing  tools  (axes/ 
adzes). 

HFHTs  include  heads  for  drilling 
hammers,  sledges,  axes,  mauls,  picks 
and  mattocks,  which  may  or  mat  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  woodsplitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and 
size.Depending  on  the  product, 
finishing  operation.s  may  include  shot 
blasting,  grinding,  polishing  and 
painting,  cind  the  insertion  of  handles 
for  handled  products.  KF HTs  are 
currently  provided  for  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheadings:  8205.20.60,  8205.59.30. 
8201.30.00.  and  8201.40.60.  Specifically 
excluded  from  these  in\ostigations  are 
hammers  and  sledges  with  heads  1.5  kg. 
(3.33  pounds)  in  weight  and  under,  hoes 
and  rakes,  and  bars  18  inches  in  lengih 
and  under.  The  Max  Multipurpose  Tool 
is  within  the  scope  of  the  order.  (See 
Notice  of  Scope  Rulings.  58  FR  59991 . 
November  12.  1993.)  The  HTSUS 
subheadings  are  presided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
administrative  revie-vs  are  addre-^sed  -n 
the  Issues  and  Deci'si-.n  Memnrandum 
from  Holly  A  Kuga.  Acting  Deputy 
Assistant  Secretary.  Import 
Administration,  to  James  J.  fochum. 
Assistant  Secretaiy  for  Import 
Administration  (Decision 
Memorandum),  dated  concurrently  with 
this  notice,  which  is  hereby  adopted  bv 
this  notice.  A  list  of  the  issues  which 
parties  have  raised. and  to  which  wp 
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have  responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Record  Unit,  room  B-099  of 
the  main  Department  of  Commerce 
building.  In  addition,  the  Decision 
Memorandum  can  be  accessed  directly 
on  Import  Administration's  Web  site  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  the  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 


Separate  Ra^es  Determination 

As  stated 
Huarong  is 


n 


the  preliminary  results, 
€  ntitled  to  a  separate  rate. 


Changes  Sin  ce  the  Preliminary  Results 

calcula  ing  the  final  results,  the 
las  made  the  following 
the  Preliminary  Results: 
dorrected  a  typographical 
( alculation  of  the  surrogate 

"  billet; 
(^arified  that  the  Department 
lo-transaction 
for  calculating  the 
avferage  dumping  margin; 
qorrectly  re-labeled  the 
Huarong's  indirect  sales. 


In 

Department 
changes  froi^ 

1.  We  have 
error  in  the 
value  for 

2.  We  have 
used  an 
methodolog 
weighted 

3.  We  have 
CONNUMs 


ste  il 


avei age 


(if] 


thereby  allowing  the  direct  and  indirect 
sales  databases  to  be  correctly  merged; 

4.  We  have  assigned  a  separate 
observation  number  to  all  of  Huarong's 
indirect  sales  so  that  observation 
numbers  are  not  duplicated  in  the 
merged  database;  and 

5.  We  have  removed  the  deduction  for 
additional  port  charges  from  our 
calculation  of  the  net  U.S.  price. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  percentage  margin 
exists  iFor  the  period  February  1,  2001, 
through  January  31,  2002: 


Manufacturer/e;  porter 


Margin  (percent) 


Shandong  Huarong  Machinery  Company. 
Bars/Wedges  —  2/1/01-1/31/02  


30.02 


Assessment  Rates 

The  Department  will  determine,  and 
the  BCBP  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b)(1), 
we  have  calculated  importer-specific 
assessment  rates.  Where  the  importer- 
specific  assessment  rate  is  above  de 
minimis,  we  will  instruct  the  BCBP  to 
assess  antidumping  duties  on  that 
ixnportor's  entries  of  subject 
merchandise.  Since  the  entered  value  of 
the  merchandise  was  not  reported  to  us, . 
we  have  divided,  where  applicable,  the 
total  dumping  margins  (calculated  as 
the  difference  between  normal  value 
and  export  price)  for  each  importer  by 
the  total  number  of  units  sold  to  the 
importer.  We  will  direct  the  BCBP  to 
assess  the  resulting  unit  dollar  amount 
against  each  unit  of  subject  merchandise 
entered  by  the  importer  during  the  POR. 
The  Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
BCBP  within  15  days  of  publication  of 
these  amended  final  results  of  review. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  bars  and  wedges  from  the  PRC 
entered,  or  withdrawn  from  weirehouse, 
for  consumption  on  or  after  the  date  of - 
publication  of  this  notice,  as  provided 
by  section  751(a)(1)  of  the  Taiiff  Act  of 
1930,  as  amended  (the  Act):  (1)  the  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  shown 
above  except  that,  for  firms  whose 
weighted-average  margins  are  less  than 
0.5  percent,  and  therefore,  de  minimis, 
the  Department  shall  require  a  zero 


deposit  of  es  timated  antidumping 
duties;  (2)  for  previously  reviewed  or 
investigated  companies  with  a  separate 
rate  not  listei  above,  the  cash  deposit 
rates  will  co:  itinue  to  be  the  company- 
specific  ratei  published  for  the  most 
recent  perio<  ;  (3)  for  all  other  PRC 
exporters,  th  3  cash  deposit  rates  will  be 
the  PRC-wid  3  rates;  (4)  for  all  non-PRC 
exporters  of  he  subject  merchandise, 
the  cash  dep  asit  rate  will  be  the  rate 


applicable  tc 


The  curreilt 
rates  for 
have  been 
results  of  a 
eighth  admi 
proceeding, 
directly  on 
Web  site  at 
remands/0l\88 
wide  cash 
percent  for 
for 


/  ttp:, 


d(p 


Notification 

This  notio ; 
reminder  to 
responsibiliti' 
to  file  a  certi  icate 
reimbursem«  nt 
prior  to  liqui  dation 
entries  durin  g 
Failure  to  copi 
could  result 
presumption 
antidumpini 


the  PRC  exporter  that 


supplied  tha  t  exporter. 

The  PRC-Wi|le  Cash  Deposit  Rates 

PRC-wide  cash  deposit  - 
Axefe/Adzes*and  Bars/Wedges 
pursuant  to  the  final 
redetermination  for  the 
istrative  review  of  this 
vhich  can  be  accessed 
I^nport  Administration's 
//www. ia.ita.doc. gov/ 
htm.  The  current  PRC- 
osit  rates  are  55.74 
Axes/Adzes,  139.31  percent 
Bars/ Wet  ges,  27.71  percent  for 
Hammers/Sl  jdges  and  98.77  percent  for 
Picks/Mattoqks.  These  deposit 

shall  remain  in  effect  until 
the  final  results  of  the 


requirement! 

publication 

next  administrative  reviews. 


(.fl 


also  serves  as  a  final 
mporters  of  their 
underl9  CFR  351.402(f) 
regarding  the 
of  antidumping  duties 
of  the  relevant 
this  review  period, 
ply  with  this  requirement 
in  the  Secretary's 
that  reimbursement  of 
duties  occurred  and  the 


subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial  - 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  final  results  of  administrative 
review  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Act  (19  U.S.C.  1675(a)(1) 
and  19  U.S.C.  1677fi[i)(l)). 

Dated:  September  2,  2003. 
James  J.  Jochum, 

A  ssistan  t  Secretary  for  Import  • 

Administration. 

Appendix  Issues  in  Decision 
Memorandum 

Part  I-  Surrogate  Country  Issues 

Comment  1:  India  as  a  surrogate  country 
Comment  2:  Exclusion  of  Indian  import 
prices  that  may  be  subsidized 

Part  II  -  General  Surrogate  Value  Issues 

Comment  3:  The  surrogate  value 

calculation  for  steel 

Comment  4:  The  surrogate  value  for 

steel  billet 

Comment  5:  The  siurogate  brokerage 

and  handling  value 

Comment  6:  The  surrogate  value  for 

steel  scrap  sold  by  Huarong 

Comment  7:  The  surrogate  value  for 

steel  pallets 
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Part  ni-  Other  Comments 

Comment  8:  Huarong's  control  numbers 
Comment  9:  Merging  Huarong's  direct 
and  indirect  sales  into  a  single  database 
Comment  10:  Huarong's  date  of  sale 
methodology,  and  the  use  of  entry  date 
as  the  date  of  sale. 

Comment  11:  Costs  for  agency  sales  and 
net  U.S.  Price 

Comment  12:  Movement  expenses 
Comment  13:  Clerical  error  in  weight- 
averaging  of  U.S.  sales 
Comment  14:  Offset  adjustment  for 
Huarong's  steel  scrap 
Comment  15:  The  application  of  the 
Sigma  rule  to  Huarong's  inland  freight 
for  the  steel  factor 

Comment  16:  Separate  port  charges  not 
substantiated  in  the  record 
[FR  Doc.  03-23064  Filed  9-9-03:  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
Certificate. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131,  (this  is  not  a  toll  free 
number)  or  by^-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  3b2(b)(l)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6  (a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 


Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  84-1 7 A04." 

The  Association  for  Manufacturing 
Technology's  ("AMT")  original 
certificate  was  issued  on 'May  19, 1987 
(52  FR  19371,  May  22,  1987)  and  lastly 
amended  on  March  1,  2002  (67  FR 
12524  ,  March  19,  2002). 

A  sim^nary  of  the  application  for  an 
amendment  follows. 

Summary  of  the  Application 

Applicant:  The  Association  for 
Manufacturing  Technology  ("AMT"), 
7901  Weslpark  Drive,  McLean,  Virginia 
22102-4269. 

Contact:  Ronald  J.  Baumgartc  m.  Jr., 
Legal  Counsel,  Telephone:  (202)  662- 
5265. 

Application  No.:  87-1 7A04. 

Date  Deemed  Submitted:  August  26, 
2003. 

Proposed  Amendment:  AMT  seeks  to 
amend  its  Certificate  to:  (1)  Add  the 
following  companies  as  new  "Members" 
of  the  Certificate  within  the  meaning  of 
§  325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)): 

A  &  A  Manufacturing  Company,  Inc.,  New 

Berhn,  WI; 
Abbott  Workholding  Products,  Manhattan, 

KS: 
Action  SuperAbrasive  Products,  Brimfield, 

OH; 
Acu-Rite,  Jamestown;  NY; 
Adept  Technology  Inc.,  Livermore.  CA; 
Agie  Charmilles  Group,  Charlotte,  NC; 
Ahaus  Tool  and  Engineering,  Inc.,  Richmond, 

IN: 
Airflow  Systems,  Inc.,  Dallas,  TX;  • 


Airtronics  Gage  &  Machine  Co.,  Elgin,  IL; 
Allen-Brady  Co. /Rockwell  Automation, 

Milwaukee,  VVI; 
Allied  Machine  &  Engineering  Corp.,  Dover, 

OH; 
Aloris  Tool  Technology  Co.,  Inc.,  Clifton,  NJ; 
AltaMAR  Laser  and  Control,  Fridley,  MN; 
Amada  America  Inc.,  Buena  Park,  CA; 
Atlas  Technologies  Inc.,  Fenton,  MI; 
ATS  Workholding,  Inc.,  Anaheim,  CA: 
Automation  Specialties,  Inc.,  Howell,  MI; 
Automation  Tool  Company.  Cookeville,  TN; 
Baublys  Control  Laser,  Orlando,  FL: 
Beaumont  Machine,  Inc..  Milford,  OH; 
Better  Engineering,  Mfg..  Inc.,  Baltimore.  MD: 
Bock  Workholding  Inc..  Mars,  PA; 
Bosch  Rexroth-Electric  Drives  &  Cntrls.^ 

Hofhna^  Estates,  IL: 
Brinkman  International  Group,  Inc., 

Rochester,  NY; 
Buck  Forkardt  Inc.,  Portage,  MI; 
Carboloy  Inc.,  Detroit,  MI; 
Cedarberg  Industries,  Inc..  Eagan,  MN; 
Chick  Workholding  Solutions,  Inc., 

Warrendale,  PA; 
Cincinnati  Grinding  Technologies,  , 

Middletown,  OH; 
CNC  Engineering,  Inc.,  Enfield,  CT; 
Coe  Press  Equipment  Corp.,  Sterling  Heights, 

Ml; 
Columbus  McKinnon  for  the  activities  of  its 

Positech  Division.  Laurens,  lA; 
Control  Gaging,  Inc..  Ann  Arbor.  MI; 
CRi,  Centerless  Rebuilders,  Inc.,  Chesterfield 

Township,  MI; 
Curran  Manu.  Corp.  for  the  activities  of  its 

Royal  Products  Division,  Hauppauge,  NY; 
Cutting  Edge  Optronics.  Inc.,  Saint  Charles, 

MO; 
Cyril  Bath  Company,  Monroe,  NC; 
Daco  Jaw  Company,  Milwaukee,  WI; 
Daewoo  Heavy  Industries,  America  Corp., 

West  Caldwell,  NJ; 
Detroit  Edge  Tool  Company,  Detroit,  MI; 
DiManco,  Inc.: 

Dorian  Tool  Intematipnal,  East  Bernard,  TX; 
Doringer  Cold  Saws,  Inc.,  Gardena.  CA; 
DP  Technology  Corp./ESKUT,  CamariHo.  CA; 
DS  Technology  (USA)  Inc.,  Cincinnati,  OH; 
Eagle  Machine  Tools,  Inc.,  Fort  Lauderdale, 

FL: 
Eimeldingen  Corporation,  Indianapolis,  IN; 
Eitel  Presses,  Inc.,  Orwigsburg,  PA: 
EMAG  L.L.C.,  Farmington  Hills,  Ml;-- 
Enerpac,  Milwaukee,  WI: 
Engis  Corporation,  Wheeling,  IL; 
Eriez  Magnetics,  Erie,  PA; 
ExxonMobil  Lubricants  &  J'etrol  Spec  Co.. 

Fairfax.  VA; 
Fagor  Automation  Corporation.  Elk  Grove 

Village.  IL; 
FANUC  Robotics  America,  loc  Rochester 

Hills,  MI; 
Fred  V.^  Fowler  Co.,  Inc.,  Newton,  MA;    . 
GE  Fanuc  Automation  Americas,  Inc.. 

Charlottesville,  VA; 
Gibbs  &  Associates,  Moorpark,  CA; 
Giddings  &  Lewis  LLC,  Fond  Du  Lac,  WU 
Russell  T.  Gillman,  Inc. — An  SKF  Co., 

Grafton,  WI; 
Gleason  Corporation,  Rochester,  NY; 
Govro-Nelson  Company,  St.  Clair,  MI; 
Gudel  Lineartec,  Inc.,  Ann  Arbor,  MI;- 
Guhring,  Inc.,  Brookfield,  WI; 
Hangsterfer's  Laboratories,  Inc.,  Mantua,  NJ; 
Hansford  Parts  And  Products,  Macedon,  NY; 
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Heller  Machine  Tools,  Troy,  MI; 

Helmel  Engineering  Products.  Inc.,  Niagara 

Falls,  NY; 
Hines  Industries,  Inc.,  Ann  Arbor,  MI; 
Hoffmann  Filter  Corporation,  Brighton,  MI; 
Huron  Machine  Products,  Inc..  Fort 

Lauderdale,  FL; 
INA  USA.  Corp..  Fort  Mill,  SC; 
Inductoheat,  Inc.,  Madison  Heights,  MI; 
Ingersoll  Cutting  Tool  Company,  Rockford, 

IL; 
Ingersoll  Production  Systems,  Rockford,  IL; 
Innovative  Products  &  Equip.,  Inc.,  Lowell, 

MA: 
Inteiitek,  Manchester,  NH; 
Jensen  Fabricating  Engineers,  Inc.,  Berlin, 

CT; 
let  Edge,  Saint  Michael,  MN: 
Kalamazoo  Machine  Tool,  Portage,  MI: 
KAPP  Technologies,  Boulder,  CO; 
Kennametal  Inc. — ^World  Headquarters, 
.  Latrobe,  PA; 

Komet  of  America,  Inc..  Schaumburg,  IL; 
Koolant  Koolers,  Inc.,  Kalamazoo,  MI; 
KPT/Kaiser  Precision  Tooling,  Inc.,  Elk  Grove 

Village.  IL; 
Lexair/Production  Dynamics,  Lexington,  KY; 
Littell,  Addison,  IL; 
LNS  America,  Inc.,  Cincinnati,  OH; 
Logansport  Matsumoto  Co.,  Inc.,  Logansport, 

IN; 
Lovejoy  Tool  Company,  Inc.,  Springfield,  VT; 
Mahr  Federal  Inc.,  Providence,  RI; 
Maintenance  Service  Corp.,  Milwaukee,  Wl; 
Mass  Finishing,  Inc.,  Delano,  MN; 
Mastercam/CNC  Software,  Inc.,  Tolland,  CT; 
Master  Chemical  Corporation,  Perry sbtirg, 

OH; 
Master  Work-Holding,  Inc..  Morganton,  NC; 
Mate  Precision  Tooling,  Anoka,  MN; 
MDSI,  Ann  Arbor,  MI; 
Mestek  Inc.; 
Michigan  Custom  Machines,  Fannington 

HiUs,  MI; 
Micro  Centric  Corporation,  Plainview,  NY; 
MIDACO  Corp.,  Elk  Grove  Village,  IL; 
M&M  Precision  Systems  Corporation,  West 

CarroUton,  OH; 
Monsdnto  Enviro-Chem  Systems,  Inc., 

Chesterfield,  MO; 
Nook  Industries,  Inc.,  Cleveland,  OH; 
Northfield  Precision  Instrument  Corp.,  Island 

Park,  NY; 
NorthTech  Workholding,  Inc.,  Schaumburg, 

IL; 
Norwalk  Innovation,  Inc.,  Shelton,  CT; 
Novellus  Systems,  Inc.,  Chandler,  AZ; 
Novi  Precision  Products,  Inc.,  Brighton,  Ml; 
NSK  Precision  America  Inc.,  Bloomingdale, 

IL; 
Nuvonyx  Inc.,  Bridgeton,  MO; 
Penn  United  Technology,  Inc.,  Saxonburg, 

PA; 
Phillips  Corporation,  Columbia,  MD; 
PIA  Croup,  Cincinnati,  OH; 
Pines  Manufacturing,  Westlake,  OH; 
Polymer  SeaUng  Solutions  for  the  activities 

of  its  Seals  Division,  Fort  Wayne,  IN; 
Positrol,  Inc.,  Cincinnati,  OH; 
PowerHold  Incorporated,  Middlefield,  CT; 
P  R  C  Laser,  Landing,  NJ; 
Precision  Industries  Corporation,  Elkhart,  IN; 
Preco  Laser  Systems,  LLC,  Somerset,  WI; 
Premier  Tooling  Systems,  Grand  Blanc,  MI; 
Pressure  Island,  Davidson,  NC; 
PRIMA  North  America,  Inc.,  Chicopee,  MA; 


Qual:  ty  Products  &  Concepts,  Lansing, 
Visi|)n  International  Inc.,  Rochester, 


,  In : 


[Corporation,  East  Setauket,  NY; 
Cincinnati,  OH; 
Corporation,  Ann  Arbor,  MI; 

&  Tool  Corporation,  Berlin, 


Abrasives,  Inc.,  Worcester,  MA; 
Zo.  for  the  activities  of  its  Savage 

Kno.wille,  TN; 
,  Morrisville,  NC; 
T<  chnologies.  Inc.,  Fremont,  CA; 

Inc.,  Southfield,  MI; 
Ci^mpany,  Munroe  Falls,  OH; 
&  Automation,  Inc.,  Elk 
IL; 
Inc..  Santa  Fe  Springs,  CA; 
Technology  L.P.,  Schaumburg,  IL; 
Industries,  Inc.,  Rancho 
.CA; 
ControB Technology,  Inc.,  South  Bend, 


ez, 


QPAC 

MI; 
Quality 

NY; 
Quantronix 
Ranshoff, 
Raycon 
Royal  Machine 

CT: 
Saint-Gobaii  i 
W.J.  Savage 

Saws  Division 
Schunk,  Inc, 
Scientific 
Sescoi  USA 
SGS  Tool 
Siemens  Energy 

Grove  Vil!  age 
SMW  Systems 
Sortimat 
Southwesteija 

-Domingui 
SSD 

IN 
The  L.S.  Sta^ett 
The  Precise 
Tyler  Machinery 

of  its  MBE 
Stellram,  La 
S-T  Industries 
Suburban 
Suhner 
Systems  En^ 

Milwau 
T2K— Tooli 
Telesis  Tecliiologi 
The 
Thomson 

NY: 
Tri-Cam,  Inc . 
Tri-Tum 
Troyke 
TRUTECH 

MI; 
Ultra-Grip 

MI; 
Unist,  Inc., 
Vektek,  Inc 
Vermont  M^^hine 

VT; 
Vibro/Dynaii: 
VX  Corporal  ii 
O.  S.  Walkei 
Walter  Wau  Lesha 


Co.,  Athol,  MA; 
Corporation,  Racine,  WI; 

Co.,  Inc.,  for  the  activities 
Machines  Div.,  Warsaw,  IN; 
Vergne,  TN; 

Inc.,  St.  James,  MN; 
,  Inc.,  Auburn  Hills,  MI; 
Man  ifacturing  Inc.,  Rome,  GA; 
neering  Company  Inc., 
,  WI; 
2000,  Redmond,  WA; 

ies.  Inc.,  Circleville,  OH; 
Timken  Company,  Torrington.  CT; 

Inpustries,  Inc.,  Port  Washington, 


T(ol, 


iig: 


,  Rockford,  IL; 
Teihnologies,  Inc.,  Euclid,  OH; 
Man  ifacturing  Co.,  Cincinnati,  OH; 
!  lystems.  Inc.,  Mount  Clemens, 

I]  temationaU  Inc.,  Walled  Lake, 

( rrand  Rapids,  MI; 
Elwood,  KS; 

Tool  Corp.,  Springfield, 


ics  Corporation,  Broadview,  IL; 
on.  Palm  Bay,  FL; 
Company,  Worcester,  MA; 
Inc.,  Waukesha,  WI 


(2)  Deleti  s  the  following  companies  as 
"Members"  of  the  Certificate: 

Alliance  Au  omation  Systems 

ATS  CaroUn  a 

ATS  Michig  m 

ATS  Ohio 

ATS  Oregon 

ATS  Southwest 

BHS-Torin  I  ic. 

Blue  Valley  viachine  and  Manufacturing  Co. 

Bridgeport  h  lachines.  Inc. 

Cargill  Detr(  it  Corp. 

Cone-Blancl  ard  Machine  Co. 

Centro-Meta  Icut  Inc. 

Dustvent  In< . 

Dynetics  Co  poration 

Eagle  Eaton  l^eonard  Inc. 

Edgetek  Ma(  hine  Corp. 

Evana  Autoi  nation  Inc. 

E.W.  Bliss  C  impany 

Gallmeyer  a  Livingston  Company 


Goss  &  De  Leeuw  Machine  Company,  The 

Grav-I-Flo  Corp. 

Griffin  Automation 

Hansvedt  EDM  Division 

Hegenscheidt  Corporation 

Heim  Corp. 

Herman  Williams  Company,  Inc. 

Hertlein  Special  Tool  Co.,  Inc. 

Hitachi  Seiki  USA 

HR  Krueger  Machine  Tool  Inc. 

Hybco  Products,  Inc. 

Hyd-Mech  Inc. 

Komatus  Cutting  Technologies 

Manufacturing  Technology,  Inc.  (California) 

Masco  Machine,  Inc. 

Morey  Machinery  Design  &  Manufacturing 

(used  to  be  Morey  Machinery  Mfg.  Corp.) 
Motch  Corporation 
Onsnid  Machine  Corp. 
P  S  Group 

R  &  B  Machine  Tool  Co. 
Redin  Corporation 
Robert  Bosch  Corporation  for  the  activities  of 

its  Surf/Tran  Division 
South  Bend  Lathe  Corp. 
Taurus  Products,  Inc. 
TCE  Corporation 
The  National  Acme  Company 
Wesel  Manufacturing  Co. 
Wisconsin  Machine  Tool  Corp. 
Xermac,  Inc. 

(3)  Change  the  listings  of  the  existing 
members  as  follows: 

■"ABB  Flexible  Automation  Systems,  Inc."  to 
"ABB  Inc.-M^  &  Consumer  Industries 
Grp";  Advanced  Assembly  Automation, 
Inc."  to  "DT  Industries";  "The  Beckwood 
Corporation"  to  "Beckwood  Press 
Company";  "The  Bodine  Corporation"  to 
"Bodine  Assembly  and  Test  Systems"; 
"Broaching  Machine  Specialties"  to 
"Broaching  Machine  Specialties  Co."; 
"Brown  &  Sharpe  Manufacturing  Co."  to 
"Brown  &  Sharpe,  Inc.";  "Capco,  Inc."  to 
"Capco  Machinery  Systems,  Inc.";  "Chas. 
G  Allen  Co."  to  "Chas.  G  Allen  Co.,  Inc."; 
"The  Cincinnati  Gilbert  Mach.  Tool  Co. 
L.L.C."  to  "The  Cincinnati  Gilbert  Mach. 
Tool  Co.";  "Crankshaft  Machine  Group"  to 
''CMC";  "Dake"  to  "Dake— JSJ 
Corporation;"  "Denford  Machine  Tooks, 
USA,  Inc."  to  "Denford  Inc.";  "DT 
Industries,  Inc."  to  "DT  Industries"; 
"ESAB  L-TEC  Cutting  Systems"  to  "ESAB 
Cutting  Systems";  "Fayscott  Co."  to 
"Fayscott  LLC";  "The  Gem  City 
Engineering  Co."  to  "GCE  Technologies"; 
"Hess  Engineering,  Inc."  to  "Hess 
Industries,  Inc.";  "Industrial  Metal 
Products  Corp."  to  "IMPCO  Machine 
Tools";  "Kingsbury  Machine  Tool 
Corporation"  to  "Kingsbury  Corporation"; 
"Kleer-Flo  Company"  to  "KLEENTEC/ 
KLEERFLO";  "Lapmaster  International"  to 
"Lapmaster  International — US";  "Livemois 
Engineering"  to  "Outokimipu  Livemois 
Engineering  LLC";  "Milacron,  Inc."  to 
'  'Milicron,  Inc. — ^Headquarters" ; '  'Miyano 
Machinery  USA  Inc."  to  "Miyano 
Machinery  Inc.";  "Moline  Tool  Company. 
Inc."  to  "Moline  Tool";  "Murata 
Wiedemann,  Inc."  to  "Murata  Machinery 
USA,  Inc.-Machine  Tools";  "National 
Broach  &  Machine  Co."  to  "Nachi 
Machining  Technology  Company"; 
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"Newcor,  Inc."  to  "Newcor  Bay  City"; 
"New  Nine  Inc.,  d/b/a  GWI  Engineering"  to 
"GV»^  Engineering,  Inc.";  "Okuma,  Inc."  to 
"Okuma  America  Corporation  (OAC)"; 
"RMT  Technologies"  to  "RMT 
Technology";  "Seneca  Falls  Technology 
Group"  to  "Seneca  Falls  Tech  Grp- 
Machine  Blders  Division";  "SMS  Group 
Inc."  to  "Saginaw  Machine  Systems"; 
"Strippit,  Inc."  to  "Strippit/LVD"; 
"UNOVA  Inc."  to  "UNOVA  Industrial 
Automation  Systems";  Wilton  Machinery" 
to  "WMH  Tool  Group". 

Dated:  September  5,  2003. 
Jeffrey  Anspacher, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  03-23086  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  082803C] 

Endangered  and  Threatened  Species; 
Talte  of  Anadromous  Fish 

agency:  National  Meirine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  three  incidental  take 

permits. 


SUMMARY:  On  August  20,  2003,  NMFS 
Northwest  Region  issued  three 
incidental  take  permits  (1391,  1392,  and 
1393)  allowing  endangered  Pacific 
salmon  and  steelhead  to  be  taken 
incidental  to  the  operation  of  three 
hydroelectric  projects  located  on  the 
Columbia  River,  WA.  One  permit  was 
issued  to  Public  Utility  District  No.  1  of 
'  Douglas  Coimty  (Douglas  PUD)  and  two 
to  Public  Utility  District  No.  1  of  Chelan 
County  (Chelan  PUD).  The  projects  are 
each  licensed  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  and  are 
referred  to  for  licensing  purposes  as: 
Rocky  Reach  Hydroelectric  Project 
(FERC  No.  2145,  Chelan  PUD),  Rock 
Island  Hydroelectric  Project  (FERC  No. 
943.  Chelan  PUD),  and  Wells 
Hydroelectric  Project  (FERC  No.  2149, 
Douglas  PUD).  NMFS  issued  the  permits 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended.  The  actions  and  the  species 
they  affect  are  listed  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

ADDRESSES:  The  permits,  record  of 
decision  and  related  documents  are 
available  for  review  by  appointment  at 
NMFS'  Hydropower  Division,  525  NE 
Oregon  Street,  Suite  500,  Portland,  OR 
97232-2737  (phone:  503-230-5400,  fax: 
503-230-5435).  These  documents  are 


also  available  electronically  on  the' 
Internet  at  www.nwr.noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ritchie  Graves,  Portland,  OR  (phone: 
503-231-6891,  e-mail: 
ritchie.graves@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  ESA  requires  that  incidental  take 
permits  be  issued  based  on  a  finding 
that  such  actions  (1)  will  be  incidental 
to  otherwise  lawful  activity;  (2)  the 
applicant  will,  to  the  maximum  extent 
practicable  minimize  and  mitigate  the 
impacts  of  such  taking;  (3)  the  applicant 
will  ensure  that  adequate  funding  for 
the  plan  will  be  provided;  (4)  the  taking 
will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  species  in  the  wild;  and  (5)  any 
additional  meastires  that  NMFS  finds 
necessary  or  appropriate  for  the 
purposes  of  the  plan  will  be 
implemented.  Authority  to,take  listed 
species  is  subject  to  conditions  set  forth 
in  the  permits.  Permits,  modifications, 
and  amendments  are  issued  in 
accordance  with,  and  are  subject  to,  the 
ESA  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
Sections  222.301-222.307). 

This  notice  covers  the  following  ESA- 
listed  and  unlisted  species/ 
evolutionarily  significant  units  (ESUs): 


Species/Evolutionarily  Significant  Unit 

Upper  Columbia  River  (UCR)  steelhead  [Oncorhynchus  mykiss]  

UCR  spring-run  Chinook  salmon  [O.  tshawytsha]  

UCR  summer/fall-run  Chinook  salmon  [O.  tshawytsha} ^. 

Lake  Wenatchee  sockeye  salmon  (O.  nertca)  

Okanogan  River  sockeye  salmon  (O.  nerka)  

Reintroduced  non-indigenous  coho  salmon  (O.  kisutch)  T. .-. 


ESA  Listing  Status 


Endangered 
Endangered 
Not  Warranted 
Not  warranted 
Not  Warranted 
Not  Applicable 


Dated:  September  4,  2003. 
Laurie  K.  Allen, 

Acting  Office  Director,  Endangered  Species 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-23008  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090403C] 

Generai  Advisory  Committee  to  the 
U.S.  Section  to  the  Inter-American 
Tropical  Tuna  Convention  (iATTC); 
initial  Meeting  of  New  Committee 
Members 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  NMFS  announces  the  first 
meeting  of  the  General  Advisory 
Committee  to  the  U.S.  Section  to  the 
IATTC  on  September  24,  2003. 


DATES:  The  open  sessions  of  the  General 
Advisor)'  Committee  meeting  will  be 
held  on  September  24,  2003,  fi-om  9  a.m-. 
to  12  p.m.  A  closed  session  will  be  held 
September  24,  2003,  fi-om  1  p.m.  to  4 
p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
NMFS,  Southwest  Regional  Office,  501 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90803^213. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

Allison  Routt  at  (562)  980-4019. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Tuna  Conventions 
Act,  as  amended,  the  Department  of 
State  has  appointed  a  General  Advisory 
Committee  to  the  U.S.  Section  to  the 
IATTC.  The  U.S.  section  consists  of  the 
four  U.S.  Commissioners  to  the  IATTC 
and  the  representative  of  the  Deputy 
Assistant  Secretary  of  State  for  Oceans 
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and  Fisheries.  The  Advisory  Committee 
supports  the  work  of  the  U.S.  Section  in 
a  solely  advisory  capacity  with  respect 
to  U.S.  participation  in  the  work  of  the 
lATTC.  with  particular  reference  to  the 
development  of  policies  and  negotiating 
positions  pursued  at  meetings  of  the 
lATTC.  The  NMFS,  Southwest  Region, 
administers  the  Advisory  Committee  in 
cooperation  with  the  Department  of 
State. 

The  General  Advisory  Committee  to 
the  U.S.  Section  to  the  LATTC  will  meet 
to  receive  and  discuss  information  on: 
(1)  the  results  of  the  Jime  2003  Annual 
Meeting  of  the  lATTC,  (2)  the  upcoming 
extraordinary  meeting  of  the  lATTC 
scheduled  for  October  6  and  7,  2003,  (3) 
2003  lATTC  activities,  (4)  recent  and 
upcoming  meetings  of  lATTC  working 
groups,  and  (5)  Advisory  Committee 
operational  issues.  The  public  will  have 
access  to  the  open  sessions  of  the 
meeting,  but  there  will  be  no 
opportunity  for  public  comment. 

The  General  Advisory  Committee  will 
go  into  executive  session  during  the 
afternoon  of  September  24,  2003,  to 
discuss  sensitive  information  relating  to 
the  U.S.  negotiating  position  on  issues 
on  the  agenda  for  the  upcoming  LATTC 
meeting  and  working  groups  including 
conservation  and  management  measures 
for  yeliowfin  and  bigeye  tuna  for  2003, 
measures  to  be  taken  in  cases  of  non- 
compliance with  the  lATTC's 
consCTvation  and  management 
measures,  management  of  fishing 
capacity,  measures  to  address  bycatch 
and  other  issues. 

Special  Accommodations 

The  meeting  location  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Allison  Routt  at 
(562)  980-4019  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  September  4,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-23009  Filed  9-9-03;  8:45  am] 
BILLING  CODE  3510-22-S 


COMMITTEE 
IMPLEMEN1 
AGREEMEr 


FOR  THE 

mON  OF  TEXTILE 

rs 


Adjustment  bf  an  Import  Limit  for 
Certain  Woo^  Textile  Products 
Produced  oil  Manufactured  in  the 
Republic  of  korea 

September  4,  io03. 

agency:  Con  mittee  for  the 

Implementat  on  of  Textile  Agreements 

(CITA). 

ACTION:  Issui  ig  a  directive  to  the 

Commission  sr.  Bureau  of  Customs  and 

Border  Prote  :tion  adjusting  a  limit. 


EFFECTIVE  DA^E:  September  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  Intel  national  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  i  »f  Commerce.  (202)  482- 
4212.  For  in!  armation  on  the  quota 

limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
refer  to  the  Bureau  of 
Border  Protection  website 
at  http://wwv.customs.gov.  For 
information  )n  embargoes  and  quota  re- 
openings,  rel  ST  to  the  Office  of  Textiles 


927-5850,  01 
Customs  and 


and  Apparel 


website  at  http:// 


www.otexa.i  a.doc.gov. 
SUPPLEMENT/  RY  INFORMATION: 

Authority:  S  ection  204  of  the  Agricultural 
Act  of  1956,  a!  amended  (7  U.S.C.  1854); 
Executive  Ordpr  11651  of  March  3, 1972, 
amended. 

The  curret  t  limit  for  Category  443  is 
being  increai  ed  for  swing,  carryover  and 
carryforwarc , 

A  descript  on  of  the  textile  and 
apparel  catej  ories  in  terms  of  HTS 
numbers  is  a  /ailable  in  the 
CORRELATI  DN:  Textile  and  Apparel 
Categories  w  th  the  Harmonized  Tariff 
Schedule  of  he  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  63^29,  published  on  October 
15,  2002. 

James  C.  Leonkrd  III, 

Chairman,  Cat  imittee  for  the  Implementation 
of  Textile  Agre  ements. 

Committee  forfthe  Implementation  of  Textile 
Agreements 

September  4.  2003. 

Commissioner 
Bureau  of  Cu^oms 
Washingti 
Dear  Commissioner: 
amends,  but 
issued  to  you 
Chairman,  Coijimittee 
of  Textile 


concerns  i 
man-made 
vegetable  fibei 


fib(r 


d  )es  : 


and  Border  Protection, 
DC  20229. 

:  This  directive 
not  cancel,  the  directive 
n  OctoBer  8,  2002,  by  the 

for  the  Implementation 
Agreements.  That  directive 
mp(  rts  of  certain  cotton,  wool, 
silk  blend  and  other 
textiles  and  textile  products 


produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1 ,  2003  and  extends 
through  December  31,  2003. 

Effective  on  September  10,  2003,  you  are 
directed  to  increase  the  current  limit  for 
Category  443  in  Group  II  to  344,600 
numbers ' ,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing 
>.^    The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-22978  Filed  9-9-03;  8:45  a.m. 

BILLING  CODE  3S10-OR-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Panel  To  Review  Sexual 
Misconduct  Allegations  at  the  U.S.  Air 
Force  Academy 

AGENCY:  Department  of  Defense.  ; 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Panel  to  Review  Sexual 
Misconduct  Allegations  at  the  U.S.  Air 
Force  held  a  public  meeting  to  discuss 
and  deliberate  on  inforjnation  gathered 
through  fact-finding,  research  and 
investigation,  and  testimony  received 
during  the  Panel's  study.  The  panel, 
chaired  by  former  Florida 
Congresswoman  Tillie  K.  Fowler,  is 
conducting  a  study  of  the  policies, 
management  and  organizational 
practices  and  cultural  elements  of  the 
Air  Force  Academy  that  may  have  been 
conducive  to  alleged  sexual  misconduct, 
including  sexual  assaults  and  rape.  A 
report  of  findings,  conclusions  and 
recommendations  will  be  submitted  to 
the  Secretary  of  Defense  ^nd  the 
Chairmen  of  the  Senate  and  House 
Armed  Services  Committees  upon 
completion  of  the  study  on  September 
22,  2003. 

This  notice  is  being  published  after 
the  meeting  took  place  due  to 
administrative  difficulties  locating  an 
appropriate  meeting  site  and  the  short 
time  frame  Congress  allowed  for  the 
Panel  to  complete  their  review  and 
produce  a  final  report. 

DATES:  Friday,  September  5,  2003,  1-3 
p.m. 

ADDRESSES:  Crowne  Plaza  Hotel,  1489 
Jefferson  Davis  Hwy,  Arlington.  VA 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  2002. 
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22202.  The  meeting  will  be  held  in  the 
large  meeting  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sheila  Earle,  Designated  Federal 
Official,  on  703-602-1515,  ext.  110. 

Dated:  September  4,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-23007  Filed  9t9-03;  8:45  am] 

BILLING  CODE  5001 -08-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting  date  changes. 


SUMMARY:  On  Thursday,  June  19,  2003 
(68 >R  36772),  the  Department  of 
Defeiise  announced  closed  meetings  of 
the  Defense  Science  Board  Task  Force 
on  Enabling  Joint  Force  Capabilities. 
The  September  2,  2003,  meeting  has 
moved  to  September  22,  2003,  at  the 
Joint  Forces  Command;  and  the 
September  22,  2003.  meeting  has  moved 
to  September  29,  at  the  Institute  for 
Defense  Analyses.  In  addition,  the 
September  8,  2003,  meeting  has  moved 
to  September  9,  2003,  as  announced  on 
Wednesday,  July  23,  2003  (68  FR 
43498). 

September  4,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  03-23006  Filed  9-9-03:  8:45  am] 
BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Performance  Review  Board; 
Membership  of  the  Office  of  the 
Secretary  of  Defense 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Office  of  the  Secretary  of  Defense,  the 
Joint  staff,  the  U.S.  Mission  to  the  North 
Atlantic  Treaty  Organization,  the 
Defense  Advance  Research  Projects 
Agency,  the  Defense  Commissary 
Agency,  the  Defense  Security  Service, 
the  Defense  Security  Assistance  Agency, 
the  Missile  Defense  Agency,  the  Defense 
Field  Activities  and  the  U.S.  Court  of 


Appeals  of  the  Armed  Forces.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4). 

The  Performance  Review  Board  (PRB)' 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  ratings  and 
performance  awards  to  the  Secretary  of 
Defense. 

EFFKTIVE  DATE:  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Burrell,  Executive  and  Political 
Persormel  Division,  Directorate  for 
Personnel  and  Security,  Washington 
Headquarters  Services,  Office  of  the 
Secretary  of  Defense,  Department  of 
Defense,  The  Pentagon,  (703)  693-8347. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  executives  are  appointed  to 
the  office  of  the  Secretary'  of  Defense 
PRB:  specific  PRB  panel  assignments 
will  be  made  from  this  group. 
Executives  listed  will  serve  a  one-year 
renewable  term,  effective  July  1,  2003. 

OfiBce  of  the  Secretary  of  Defense 

Jeimjfer  Buck,  Chairperson 

Bruce  Bade 

Robert  Bruce        *  .y 

Jane  Burke 

Domenico  Cippichio 

Ellen  Embrey 

Keith  Englaiider 

Jeanne  Fites 

Robert  Foster 

Christopher  Gardner 

Alfred  Goldberg 

Bonnie  Hammersley 

Michael  loffredo 

James  Johnson 

Anna  Johnson-Winegar 

Jeanne  Karstens 

Paul  Koffsky 

Thomas  Kuster 

John  Landon 

Robert  Leheny 

George  Lotz 

William  Lowry 

Chuck  Magrum 

Timothy  Morgan  « 

Get  Moy 

Robert  Nemetz 

Arm  Reese 

J.Q.  Roberts 

Cheryl  Roby 

Alan  Shaffer 

Brooks  Shelton 

Scott  Simpson 

Joel  Sitrin 

Richard  Sylvester 

Alfred  Volkman 

Michael  Williams 

Dated:  September  4,  2003. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-23005  Filed  9-9-03;  8:45  am] 

BILLING  CODE  5001 -06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  Introduction  of 
F/A-18  E/F  (Super  Hornet)  Aircraft  to 
the  East  Coast  of  the  United  States 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  record  of  decision. 

SUMMARY:  The  Department  of  the  Navy 
announces  its  decision  to  homebase  8 
fleet  squadrons  (96  aircraft)  and  the 
Fleet  Replacement  Squadron  (FRS)  (24 
aircraft)  at  Naval  Air  Station  (NAS) 
Oceana,  Virginia,  and  2  fleet  squadrons 
(24  aircraft)  at  Marine  Corps  Air  Station 
(MCAS)  Cherry  Point,  North  Carolina, 
and  to  construct  an  outlying  landing 
field  (OLF)  in  Washington  County. 
North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  Pierson,  Atlantic  DivisionJ^aval 
Facilities  Engineering  Command  (Code 
BD32FP).  6506  Hampton  Blvd.,  Norfolk. 
Virginia  23508-1278,  telephone  (757) 
322^935. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  entire  Record  of  Decision  (ROD)  is 
provided  as  follows: 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmerital  Policy  Act 
(NEPA)  of  1969,  42  U.S.C.  432'l,  et  seq.; 
CounciLon  Environmental  Quality 
regulations  (40  CFR  1500-1508);  and 
Department  of  the  Navv  regulations  (32 
CFR  775),  the  Department  of  the  Navy 
armounces  its  decision  to  homebase  8 
Super  Hornet  fleet  squadrons  (96 
aircraft)  and  Uie  FRS  (24  aircraft)  at  NAS 
Oceana,  and  2  fleet  squadrons  (24 
aircraft)  at  MCAS  Cheny  Point,  and  to 
construct  an  OLF  in  Washington 
County.  This  decision  implements  one 
of  the  preferred  homebasing 
alternatives.  Alternative  (ALT)  6.  and 
the  preferred  OLF  siting  alternative,  Site 
C,  identified  in  the  Final  Environmental 
Impact  Statement  for  Introduction    > 
(FEIS)  of  F/A-18  E/F  (Super  Hornet) 
Aircraft  to  the  East  Coast  of  the  United 
States  (July  2003).  Introduction  of  the 
Super  Hornet  squadrons  in  the  Atlantic 
Fleet  area  of  responsibility  is  projected 
to  begin  in  2004  and  be  completed  by 
2010. 

The  Department  of  the  Navy's 
proposed  action  is  to  provide  facilities 
and  functions  to  support  homebasing 
and  operation  of  the  Super  Hornet 
aircraft  on  the  East  Coast  of  the  United 
States.  These  aircraft  are  planned  for 
assignment  to  the  Atlantic  Fleet  to 
replace  the  F-14  (Tomcat)  and  earlier 
model  F/A-18  (Hornet)  aircraft.  The 
Navy  evaluated  the  environmental 
consequences  associated  with  aircraft 
operations,  personnel  transition,  and 
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new  construction  or  renovation  of 
structures  for  a  reasonable  range  of 
alternatives  to  accommodate  the 
introduction  of  the  Super  Hornet  aircraft 
to  the  East  Coast. 

Alternatives  Considered:  A  screening 
process,  based  upon  criteria  set  out  in 
the  Environmental  Impact  Statement 
(EIS),  was  conducted  to  identify  a 
reasonable  range  of  alternatives  that 
would  satisfy  the  Navy's  purpose  and 
need  for  this  action.  Eight  home  basing 
alternatives  and  a  no-action  alternative 
were  analyzed  in  detail,  as  were  six 
alternative  OLF  sites. 

ALT  1  proposed  honiebasing  all  10 
fleet  squadrons  and  the  FRS  at  NAS 
Oceana.  This  alternative  included  use  of 
Naval  Auxiliary-Landing  Field  (NALF) 
Fentress  and  the  addition  of  a  new  OLF 
to  support  the  field  carrier  landing 
practice  (FCLP)  operations  of  the  Super 
Hornet  squadrons. 

ALT  2  proposed  homebasing  all  10 
fleet  squadrons  and  the  FRS  at  MCAS 
Cherry  Point.  This  alternative  included 
a  new  OLF  to  support  the  FCLP 
operations  of  the  Super  Hornet 
squadrons  because  the  projected 
number  of  FCLP  operations  of  the  10 
fleet  squadrons  and  the  FRS  could  not 
be  accommodated  at  MCAS  Cherry 
Point. 

-    ALT  3  proposed  homebasing  all  10 
fleet  squadrons  and  the  FRS  at  Marine 
Corps  Air  Station  (MCAS)  Beaufort, 
South  Carolina.  This  alternative 
included  a  new  OLF  to  support  the 
FCLP  operations  of  the  Super  Hornet 
squadrons  because  the  projected 
number  of  FCLP  operations  of  the  10 
fleet  squadrons  and  the  FRS  could  not 
be  accommodated  at  MCAS  Beaufort.  It 
also  included  the  transfer  of  existing 
Marine  Corps  aircraft  assets  at  MCAS 
Beaufort  to  MCAS  Cherry  Point  in  order 
to  accommodate  all  of  the  Super  Hornet 
squadrons  at  MCAS  Beaufort. 

ALT  4A  proposed  homebasing  six 
fleet  squadrons  and  the  FRS  at  NAS 
Oceana  and  the  remaining  four  fleet 
squadrons  at  MCAS  Cherry  Point;  This 
alternative  included  continued  use  of 
NALF  Fentress  to  support  the  FCLP 
operations  of  the  Super  Hornet 
squadrons  homebased  at  NAS  Oceana 
and  the  addition  of  a  new  OLF  to 
support  the  FCLP  operations  of  the 
Super  Hornet  squadrons  homebased  at 
both  MCAS  Cherry  Point  and  NAS 
Oceana.  An  OLF  located  between  the 
two  air  stations  could  be  used  by 
squadrons  at  both  homebases  because  of 
the  proximity  of  the  two  air  stations.  . 

ALT  4B  proposed  homebasing  six 
fleet  squadrons  and  the  FRS  at  NAS 
'Oceana  and  the  remaining  four  fleet 
squadrons  at  MCAS  Beaufort.  This 
alternative  included  continued  use  of 


NALF  Fentres  >  and  the  addition  of  a 
new  OLF  to  si  pport  the  FCLP 
operations  of  1  he  Super  Hornet 
squadrons  has  ed  at  NAS  Oceana.  It  also 
included  a  nei  v  OLF  or  parallel  runway 
to  support  the  FCLP  operations  of  the 
Super  Hornet  Squadrons  homebased  at 
.  MCAS  Beaufort  because  the  projected 
FCLP  operatic  ns  of  the  foxu:  fleet 
squadrons  coi  Id  not  be  accommodated 
on  the  existin  ;  runway  configuration  at 
MCAS  Beaufo  ± 

ALT  5A  pro  posed  homebasing  six 
fleet  squadror  s  and  the  FRS  at  MCAS 
Cherry  Point  { hd  the  remaining  iour 
fleet  squadron  s  at  NAS  Oceana.  This 
alternative  in<  luded  a  new  OLF  to 
support  the  P  ]LP  operations  of  Super 
Hornet  squadions  homebased  at  MCAS 
Cherry  Point  Because  the  projected 
number  of  FC  ..P  operations  of  the  six 
fleet  squadroi  s  and  the  FRS  could  not 
be  acconunod  ited  at  MCAS  Cherry 
Point. 

ALT  5B  pro  josed  homebasing  six 
fleet  squadror  s  and  the  FRS  at  MCAS 
Cherry  Point  i  jid  the  remaining  four 
fleet  squadroi  s  at  MCAS  Beaufort.  This 
alternative  in<  luded  a  new  OLF  to 
support  the  P  ^LP  operations  of  the 
MCAS  Cherry  Point  Super  Hornet 
squadrons  be<  ause  the  projected 
number  of  FC  ^P  operations  of  the  six 
fleet  squadroi  s  and  the  FRS  could  not 
be  acconunod  ited  there.  It  also  included 
a  new  OLF  orjparallel  runway  at  MCAS 
•Beaufort  to  su  Dport  the  FCLP  operations 
of  the  Super  I  ornet  squadrons 
homebased  at  MCAS  Beaufort  because 
the  projected  "CLP  operations  of  the 
four  fleet  squi  drons  could  not  be 
accommodate  d  on  the  existing  runway 
configuration  at  MCAS  Beaufort. 

ALT  6  prop  osed  homebasing  eight 
fleet  squadroi  is  and  the  FRS  at  NAS 
Oceana  and  tie  remaining  two  fleet 
squadrons  at  i/ICAS  Cherry  Point.  This 
alternative  in  :luded  continued  use  of 
NALF  Fentrei  s  and  the  addition  of  a 
new  OLF  to  s  ipport  the  FCLP 
operations  of  the  Super  Hornet 
squadrons  ho  nebased  at  both  NAS 
Oceana  and  N  (CAS  Cherry  Point. 

The  Navy  a  so  conducted  a  thorough 
OLF  siting  sti  dy  using  the  criteria 
described  in  i  he  EIS  to  identify  potential 
OLF  sites  to  s  apport  Super  Hornet 
homebasing.  six  OLF  site  alternatives 
were  evaluate  d  in  the  EIS.  Each  site 
consisted  of  i  pproximately  30,000  acres 
with  a  2000-a  ere  core  area  that  would 
contain  the  n  inway  and  support 
structures.  Tl  le  six  alternatives  were: 
Site  A,  in  Per  :}uimans  County,  North 
Carolina;  Site  B,  in  Bertie  County,  North 
Carolina;  Sitt  C,  in  Washington  County, 
North  Carolii  a;  Site  D,  in  Hyde  County, 
North  Carolii  a;  Site  E,  in  Craven 


County,  North  Carolina;  and  Site  F,  in 
Burke  County,  Georgia. 

The  no  action  alternative  maintained 
the  status  quo  at  air  stations  and  OLF 
sites.  No  new  or  expanded  facilities 
would  be  constructed,  and  there  would 
be  no  increase  in  functional  capacity  at 
any  homebasing  site.  While  the  no 
action  alternative  does  not  meet  the 
purpose  and  need  of  providing  adequate 
facilities  and  functions  to  support  the 
introduction  of  the  Super  Hornet 
squadrons  to  the  East  Coast,  it  served  as 
the  baseline  for  describing  and 
quantifying  the  impacts  associated  with 
the  various  siting  alternatives  analyzed 
in  the  EIS. 

ALT  6,  homebasing  eight  Super 
Hornet  squadrons  and  the  FRS  at  NAS 
Oceana  and  two  Super  Hornet 
squadrons  at  MCAS  Cherry  Point,  is  the 
environmentally  preferred  alternative. 
The  primary  environmental  impact 
associated  with  homebasing  the  Super 
Hornet  squadrons  are  impacts  common 
to  all  of  the  homebasing  alternatives:  an 
increase  in  ofi^-station  noise  exposure. 
While  emissions  decrease  under  all 
alternatives  for  NAS  Oceana,  and 
increase  at  other  receiving  bases,  ALT  6 
provides  additional  emission  reduction 
at  NAS  Oceana.  Of  the  dual-siting 
alternatives,  ALT  6  also  maximizes  the 
investment  in  existing  facilities  and 
limits  the  amoimt  of  new  construction 
and  construction-related  environmental 
impacts. 

Site  C  was  the  environmentally 
preferred  OLF  site  alternative.  The 
estimated  population  within  the  greater 
than  60  Day-night  average  sound  level 
(DNL)  noise  zone  is  lower  at  Site  C  than 
at  Sites  A,  B,  E,  and  F  and  comparable 
to  that  of  Site  D.  Construction  of  the 
OLF  at  Site  C  will  not  impact  wetlands, 
threatened  and  endangered  species,  or 
cultural  resources.  While  there  would 
be  some  impacts  to  migratory  waterfowl, 
these  impacts  are  mitigable  and  would 
be  minor.  Surrounding  land  use  is 
primarily  agricultural  and  is  considered 
compatible  with  aircraft  operations. 

Environmental  Impacts 

The  EIS  evaluated  the  potential 
environmental  consequences  for  each  of 
the  homebasing  alternatives  and  the 
OLF  sites.  Potential  significant  impacts 
that  could  result  from  ALT  6,  including 
construction  of  a  new  OLF  at  Site  C  in 
Washington  County  are  discussed 
below: 

There  may  be  significant  impacts 
related  to  noise  from  aircraft  operations. 
Noise  levels  will  increase  in  the  vicinity 
of  NAS  Oceana,  MCAS  Cherry  Point, 
and  OLF  Site  C.  Approximately  97,560 
people  will  be  within  the  greater  than 
65  DNL  noise  zone  around  the  NAS 
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Oceana/NALF  Fentress  complex 
compared  to  87,529  people  under  the 
modeled  2000  noise  zone — an  11% 
increase  over  existing  conditions.  The 
DNL  and  noise  equivalent  sound  level 
(Leq)  for  schools  within  the  greater  than 
65  DNL  noise  zone  will  increase 
between  0  and  4  decibels  (dB), 
depending  on  location,  over  existing 
conditions.  The  total  land  area  within 
the  greater  than  65  DNL  noise  zone 
around  the  NAS  Oceana/NALF  Fentress 
complex  will  increase  by  only  1%. 
While  the  total  increase  in  affected  land 
is  only  1%,  there  will  be  a  17%  increase 
in  residential  areas  within  the  greater 
than  65  DNL  noise  zone  in  the  City  of 
Virginia  Beach  and  a  40%  decrease  in 
residential  areas  within  the  greater  than 
65  DNL  noise  zone  in  the  City  of 
Chesapeake. 

Approximately  .8,915  people  will  be 
within  the  greater  than  65  DNL  noise 
zone  around  MCAS  Cherry  Point  if  the 
2  fleet  squadrons  train  at  the  new  OLF, 
compared  to  8.713  under  the  modeled 
2000  noise  zone — a  2%  increase  over 
existing  conditions.  The  DNL  and  Leq  for 
schools  within  the  greater  than  65  DNL 
noise  zone  will  increase  between  0  and 
2  dB  over  existing  conditions.  The  total 
land  area  within  the  greater  than  65 
DNL  noise  zone  around  MCAS  Cherry 
Point  will  increase  22%,  but  includes 
only  an  11%  increase  in  residential 
areas  within  the  greater  than  65  DNL 
noise  zone. 

Generally,  individuals  living  in  the 
greater  than  65  DNL  noise  zone  may  be 
annoyed  and  may  experience 
interference  with  daily  activities  such  as 
sleep,  conversation,  television  viewing, 
and  outdoor  recreation.  Homeowners 
living  in  the  greater  than  65  DNL  noise 
zones  associated  with  operations  at  NAS 
Oceana.  NALF  Fentress,  and  MCAS 
Cherry  Point  may  incur  costs  to  ensure 
that  sufficient  sound  attenuation  exists 
within  their  dwellings  to  achieve  the 
U.S.  Environmental  Protection  Agency 
(USEPA)  interior  noise  level  goal  of  45 
dB.  There  is  very  little  probability  that 
these  homeowners  will  experience  long- 
term  physical  effects,  such  as  hearing 
loss,  from  exposure  to  the  projected 
noise  levels.  Recent  studies  suggest, 
however,  that  some  individuals, 
particularly  children,  may  temporarily 
experience  stress  or  elevated  blood 
pressure  from  exposure  to  noise. 

Two  schools  near  NAS  Oceana  and 
two  schools  near  MCAS  Cherry  Point 
are  located  within  the  greater  than  75 
DNL  noise  zone.  Research  on  the 
impacts  of  aircraft  noise,  and  noise  in 
general,  on  the  cognitive  abilities  of 
school-aged  children  suggests  that 
chronic  exposure  to  noise  can  result  in 
reading  deficits,  impaired  speech 


perception,  and  difficulty  in  solving 
cognitive  problems.  Local  school 
authorities  may  incur  costs  to  ensure 
that  sufficient  sound  attenuation  exists 
within  the  schools  to  achieve  the 
USEPA-recommended  interior  noise 
level  goal  of  45  dB  and  the  American 
National  Standards  Institute,  Inc., 
design  guideline  that  background  noise 
levels  within  most  classrooms  should 
not  exceed  40  dB  for  more  than  10%  of 
the  busiest  hour. 

At  OLF  Site  C  in  Washington  County, 
an  estimated  141  persons  reside  within 
the  area  encompassed  by  the  60  DNL 
noise  zone.  Normally,  noise  zones  are 
not  depicted  below  65  DNL  because 
land  uses  are  generally  compatible  with 
aircraft  operations  below  65  DNL. 
However,  due  to  the  riiral  nature  and 
low  ambient  noise  level'of  the  OLF  site, 
the  projected  noise  exposiue  for  OLF 
sites  was  analyzed  for  the  6r  DNL  and 
greater  noise  contours.  No  schools  or 
churches  are  located  within  the  greater 
than  60  DNL  noise  zone  at  Site  C. 
Aircraft  will  reach  a  cruising  altitude  of 
15,000  to  25,000  feet  above  groimd  level 
(AGL)  at  5  to  8  miles  beyond  the  OLF". 
At  cruising  altitude,  sensitive  ecological 
resources  or  population  centers  on  the 
ground  will  not  be  affected  by  aircraft 
operations  or  noise. 

The  Navy  will  acquire  approximately 
30,000  acres  at  Site  C  in  Washington 
County  to  mitigate  noise-related  impacts 
and  promote  compatible  development 
and  land  uses  in  the  vicinity  of  the  OLF. 
Residences  within  the  greater  than  60 
DNL  noise  zone  will  be  acquired  based 
on  the  appraised  fair  market  value  of  the 
property  at  the  time  the  purchase  offer 
is  made.  While  social  and  family 
connections  to  the  land  may  be 
disrupted,  the  Navy  will  consider  means 
for  allowing  property  owners  continued 
use  of  the  land  acquired  for  the  OLF. 
where  such  use  will  not  interfere  with 
the  mission  and  the  safe  and  efficient 
operation  of  the  OLF.  New  commercial 
or  residential  development  on  lands 
owned  by  the  Navy  will  be  precluded. 

Local  and  state  jurisdictions  also  will 
be  impacted  by  the  loss  of  tax  revenue 
on  property  acquired  by  the  Navy  for 
the  OLF.  Although  lands  purchased  by 
the  Navy  will  be  removed  from  the  local 
property  tax  rolls,  agricultural  lands  that 
are  purchased  by  the  Navy  will  be  out- 
leased  where  consistent  with  the 
mission  of  the  OLF  and  continue  in 
productive  use  for  these  purposes. 
These  agricultural  leasehold  interests 
are  taxable  in  North  Carolina. 

There  may  be  significant  impacts  from 
the  loss  of  prime  farmland. 
Approximately  1,700  acres  of  the  core 
area  of  Site  C  is  mapped  as  prime 
farmland  soils.  Based  on  the  evaluation 


of  the  site  using  the  site  assessment 
criteria  from  the  U.S.  Department  of 
Agriculture,  Farmland  Consei^'ation 
Impact  Rating  Form,  removal  of  these 
soils  for  construction  of  an  OLF 
represents  a  significant  loss  of  prime 
farmland  in  Washington  County.  Where 
consistent  with  the  mission  of  the  OLF, 
the  Navy  will  out-lease  unused 
agricultural  acreage  surrounding  the 
OLF  core  area  to  continue  productive 
use  for  these  purposes. 

There  may  be  significant  impacts  on 
airspace  in  the  area  around  OLF  Site  C. 
Aircraft  operations  at  Site  C  may  affect 
commercial  and  private  users  of 
airspace  in  the  vicinity  of  the  Plymouth 
Municipal  Airport  in  Plymouth.  North 
Carolina.  Aircraft  will  not  be  able  to 
utilize  visual  flight  rules  (VFR)  when 
transiting  airspace  in  the  area  of  Site  C. 
Additionally,  the  Navy  will  purchase  a 
private  airfield  dnd  provide  relocation 
assistance  to  the  owner. 

There  may  be  disproportionately  high 
and  adverse  impacts  on  minority  and 
low-income  populations.  The  greater 
than  60  DNL  noise  zone  for  Site  C 
extends  over  two  census  tracts  that 
contain  a  higher  percentage  of  minority 
and  low-income  populations  than  the 
respective  county  of  comparison.  Based 
upon  this  census  tract  data,  the  EIS 
concluded  that  selection  of  Site  C  for  an 
OLF  could  result  in  disproportionately 
high  and  adverse  effects  on  minority 
and  low-income  populations.  Use  of 
census  tract  data  produces  a 
conservative  estimation  of  impacts 
because  it  assimies  a  uniform  dispersion 
of  the  population  throughout  any  given 
census  tract. 

Mitigation 

The  Navy  will  prepare  a  site  plan  for 
construction  of  the  runway  at  Site  C, 
with  a  designated  flight  operations  plan. 
This  will  be  submitted  to  the  Federal 
Aviation  Administration  (FAA)  for  a 
final  aeronautical  review/approval  of 
Site  C.  Deconfliction  of  military  and 
civilian  air  traffic  will  be  accomplished 
through  the  establishment  of  Class  D 
airspace  in  conjunction  with  an  air 
traffic  control  tower  at  Site  C.  Air  traffic 
flying  in  Class  D  airspace  at  altitudes  of 
2,500  feet  or  below  will  be  required  to 
cqntact  the  control  tower  in  accordance 
with  FAA  regulations.  Air  traffic  control 
personnel  at  the  tower  will  facilitate  the 
sequencing  of  ^rcraft  inbound  to  the 
OLF  and  provide  other  air  traffic  with 
advisories  regarding  OLF  operations. 

The  Navy  will  prepare/update  and 
implement  an  Air  Installations 
Compatible  Use  Zones  (AICUZ)  plan  for 
NAS  Oceana,  MCAS  Cherry  Point,  and 
OLF  Site  C.  This  will  ensure  that  the 
local  communities  understand  the . 


53356 


Federal  Register / Vol.  68,  No.  1>  5 /Wednesday,  September  10,  2003 /Notices 


Navy's  operational  mission  and  will 
assist  the  I^cal  communities  in  land  use 
planning  decisions. 

The  Navy  will  develop  and 
implement  a  Bird/ Animal  Strike  Hazard 
(BASH)  reduction  plan  for  the  OLF 
similar  to  those  that  are  effectively 
utilized  at  various  East  Coast  Navy 
installations  to  manage  the  bird-aircraft 
collision  risk.  Use  of  bird  detection 
radar  to  evaluate  bird  movements  prior 
to  scheduled  FCLP  operations  will  be 
considered.  A  BASH  reduction  plan  will 
be  prepared  in  conjunction  with  an 
Integrated  Natural  Resource 
Management  Plan  for  the  undeveloped 
portions  of  Site  C. 

The  Navy  will  work  with  Washington 
and  Beaufort  counties  to  minimize  the 
impact  of  the  potential  loss  of  property 
tax  revenue  to  the  greatest  extent 
possible.  The  Navy  will  explore 
strategies  for  contracting  with  the  local 
jurisdictions  for  the  provision  of 
necessary  services  such  as  utility 
support  and/or  maintenance.  The  Nayy 
will  also  consider  development  of 
mutually  beneficial  partnerships  with 
Washington  and  Beaufort  counties  to 
.  enhance  the  provision  of  mutually 
required  utility  services. 

Response  to  Comments  Received 
Regarding  the  Final  Environmental 
Impact  Statement 

The  Navy  received  comments  on  the 
FEIS  from  3  Federal  agencies,  2 
members  of  Congress  and  elected  state 
officials,  11  state  agencies.  6  local 
governments,  and  numerous  citizen 
groups  and  private  citizens.  Many  of 
these  comments  simply  stated  support 
for  or  opposition  to  the  preferred  home 
basing  alternatives  and  the  preferred 
OLF  site.  Others  reiterated  comments 
that  were  received  on  the  DEIS  and 
responded  to  in  the  FEIS.  Comments  of 
general  support  or  opposition  and 
comments  not  raising  jiew  substantive 
issues  are  not  addressed  in  the  ROD. 
New  issues  raised  in  comments  received 
during  the  30-day  public  review  period 
are  addressed  below. 

Several  commentators  suggested  that 
a  supplemental  EIS  was  necessary  to 
address  new  home  basing  alternatives 
and  new  sites  for  a  new  OLF,  or  to 
address  perceived  changes  in  the  scope 
of  the  proposed  action.  The  range  of 
home  basing  alternatives  and  alternative 
sites  for  a  new  OLF  that  were  analyzed 
in  the  EIS  represented  a  reasonable 
range  of  alternatives  as  required  by 
NEPA,  allowed  the  Navy  to  take  the 
requisite  hard  look  at  environmental 
impacts,  and  provided  a  logical  basis  for 
a  reasoned  decision.  The  purpose  and 
need  for  the  proposed  action  remained 
constant — provide  facilities  and 


functions  to  sopport  h^mebasing  and 
operation  of  Sliper  Hopet  aircraft 
assigned  to  th ;  Atlantic  Fleet.  Therefore, 
supplemental  analysis  is  unnecessary. 

Many  of  the  comments  received 
suggested  thai  an  OLF  at  Site  C  in 
Washington  C  Dunty  would  be  damaging 
to  the  environ  ment.  To  the  contrary. 
Federal  owne:  ship  and  management  of 
up  to  30,000  a  cres  of  land  that  is 
ciHTently  an  a  jricultural  monoculture 
will  create  sig  fiificant  opportunities  to 
enhance  the  e  ivironment  in  and  around 
Site  C.  The  FI  IS  clearly  lays  out  all 
anticipated  er  vironmental  impacts  from 
construction  <  nd  operation  of  an  OLF. 

Several  of  t  le  comments  received 
suggested  thai  the  FEIS  understated 
impacts  on  wi  Idlife  at  Site  C,  including 
impacts  on  th  ;  nearbv  Pocosin  Lakes 
National  Wild  life  Refuge  (NWR). 
Specific  conci  irns  raised  in  comments 
included  imp  icts  from  the  exclusion  of 
animals/birds  on  the  approximately 
30.000-acre  ai  ea  the  Navy  w^ould 
acquire,  impa  :ts  on  foraging  and 
roosting  wate:  fowl  from  aircraft 
overflights/nc  ise,  and  overall  impacts 
on  the  Pocosi:  i  Lakes  NWR.  While  these 
issues  were  fi  lly  addressed  in  the  FEIS, ' 
they  are  sumr  larized  here  to  help 
ensure  the  pu  ilic  has  a  better 
understandin ;  of  the  issues. 

Because  Sit  j  C  is  located  in  a  non- 
urbanized  are  i  within  the  Atlantic 
Flyway,  the  s  te  will  have  an  elevated 
BASH  risk  lei  el  during  the  fall  and 
winter  month  3.  However,  the  BASH  risk 
level  will  be  s  imilar  to  that  which  is 
currently  beii  g  effectively  managed  at 
other  East  Coi  ist  military  installations. 

Significant  concentrations  of 
migratory  wa  erfowl  occur  within  five 
miles  of  Site  I  ]  in  the  vicinity  of  the 
Pungo  Unit  o  Pocosin  Lakes  NWR.  The 
results  of  a  bi  "d  radar  survey  completed 
at  the  site  inc  icate  that  periods  of  time 
exist  during  \  rhich  a  significant  number 
of  bird  specie  5  move  through  the 
airspace  that  vill  be  used  by  aircraft 
operating  at  5  ite  C.  However,  the  overall 
ai  lount  of  tin  le  when  bird 
concentratior  s  will  cause  an  elevated 
bird/ aircraft  <  trike  risk  is  minimal  in 
comparison  t )  low-risk  periods.  In 
addition,  the  radeu-  survey  indicated  that 
daily  peaks  ii  i  bird  movements  and 
hourly  trends  in  bird  concentrations 
were  easily  d  Jtectable.  Based  on  these 
factors,  the  ui  e  of  bird  detection  radar 
at  Site  C  will  greatly  reduce  the  risk 
posed  by  hire  s. 

A  relativel;  small  portion  of  the  low- 
lev^l  flight  tr  icks  at  Site  C,  where  flight 
altitudes  will  range  from  2,000  to  2,500 
feet  AGL,  wil  be  located  above  or 
adjacent  to  si  ^nificant  snow  goose  and 
tundra  swan  oafing  and  foraging  areas 
located  outsii  ie  of  the  Pocosin  Lakes 


NWR  boundary.  Although  flight 
altitudes  along  this  portion  of  the  flight 
tracks  indicate  that  the  BASH  risk  will 
not  be  considered  severe,  overflights 
down  to  2,000  feet  AGL  may  cause  snow 
geese  to  flush  more  frequently  from 
their  loafing  and  feeding  sites.  The  Navy 
will  work  with  the  United  States  Fish 
and  Wildlife  Service  (USFWS)  and  state 
resource  agencies  to  evaluate  site- 
specific  mitigation  measures  to  reduce 
potential  impacts  to  snow  goose 
populations. 

There  is  a  misconception  that  the 
Navy  would  attempt  to  manipulate  land 
use  to  discourage  waterfowl  foraging, 
loafing,  nesting  and  roosting  within  all 
of  the  approximately  30,000-acre  area 
proposed  for  acquisition.  The  Na\^  has 
no  such  intent.  As  stated  in  the  FEIS, 
the  Navy  plans  to  out-lease  significant 
portions  of  the  land  at  Site  C  to  allow 
for  continued  agricultiiral  production. 
As  clearly  evidenced  by  such  use  at 
other  military  air  stations,  farming 
activities  are  compatible  with  aircraft 
operations.  The  FEIS  states  that 
management  activities  to  discoiu'age 
bird/animal  foraging,  loafing,  nesting 
and  roosting  would  be  implemented  in 
areas  immediately  adjacent  to  the 
airfield  and  not  on  the  entire  30,000 
acres.  It  is  anticipated  that  the  majority 
of  the  land  acquired  at  Site  C  will  be 
out-leased  and  that  there  will  be  no 
restrictions  on  the  tjrpes  of  crops  that 
can  be  grown.  There  are  215,000  acres 
of  agricultiiral  foraging  habitat 
potentially  available  to  waterfowl 
within  15  miles  of  the  Pocosin  Lakes 
NWR.  The  construction  and  operation  of 
an  OLF  at  Site  C  will  directly  impact 
less  than  5%  of  available  foraging 
habitat  within  15  miles  of  the  Pocosin 
Lakes  NWR. 

The  Navy  would  develop  an 
Integrated  Natural  Resources 
Management  Plan  (INRMP)  for  Site  C. 
Preparation  of  the  INRMP  requires 
coordination  with  the  USFWS  and  the 
North  Carolina  Wildlife  Resources 
Commission  (NCWRC).  The  INRMP  will 
outline  the  overall  natural  resource 
management  objectives  of  the  OLF  and 
ensure  that  these  objectives  are  designed 
to  protect  and  preserve  the  mission  of 
the  OLF  and  all  on-station  natiural 
resources  such  as  wetlands,  water 
quality  and  plant  and  animal  species. 
Cooperation  between  the  USFWS, 
NCWRC,  the  Navy  and  other  resoiu-ce 
agencies  will  help  to  ensure  effective 
management  .of  wildlife  and  other 
nattiral  resources  at  Site  C.  The  INRMP 
would  serve  as  a  guide  to  maximize 
natural  resources  management 
opportunities  consistent  with  the  OLF 
mission.  INRMPs  have  proven  to  be 
effective  natural  resources  management 
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tools  on  other  naval  installations  and 
military  bases  around  the  country. 

There  will  be  no  low-level  over-flight 
of  the  Pocosin  Lakes  NWR  and  noise 
levels  there  are  expected  to  be  near 
ambient  levels.  The  FEIS  and  the 
supporting  noise  study  provide  a 
comprehensive  analysis  of  noise 
impacts  from  operation  of  an  OLF  at 
Site  C  Site-specific  noise  modeling  was 
conducted  at  the  Pocosin  Lakes  NWR 
and  DNL  noise  information  was 
augmented  with  sound  exposure  level 
data  to  ensure  an  adequate  assessment 
of  noise  impacts  was  provided. 

Several  of  the  comments  received 
suggested  that  an  OLF  at  Site  C  would 
result  in  adverse  impacts  to  the  bald 
eagle  and  red  wolf,  both  federally  listed 
threatened  or  endangered  species.  The 
Navy,  with  the  assistance  of  the 
USFWS,  identified  endangered  animal 
and  plant  species  that  could  be  affected 
by  the  construction  and  operation  of  an 
OLF  at  all  proposed  OLF  locations, 
including  Site  C.  The  bald  eagle  is 
known  to  occur  in  the  general  vicinity 
of  Site  C.  Site  C  does  not  contain 
nesting,  roosting,  or  perching  habitat  for 
the  bald  eagle;  therefore,  the  presence  of 
bald  eagles  at  Site  C  will  be  limited  to 
incidental  occurrences  by  individuals 
traveling  over  the  site  during  migration 
or  those  that  travel  greater  than  average 
distances  from  nest  sites  to  forage. 
Based  on  the  absence  of  suitable 
nesting,  roosting,  or  perching  habitat, 
and  studies  suggesting  that  noise  has  a 
minimal  effect  on  bald  eagles,  the  Navy 
determined  that  an  OLF  at  Site  C  was 
not  likely  to  adversely  affect  the  bald 
eagle. 

Site  C  is  located  in  an  area  important 
to  the  growth  and  recovery  of  the  wild 
red  wolf  population.  Wild  red  wolves 
could  potentially  occur  in  Pocosin 
Lakes  NWR,  approximately  five  miles 
east  of  the  site.  Based  on  a  lack  of 
reproductive  and  shelter  habitat,  wild 
red  wolves  would  be  considered  only 
transient  at  Site  C,  if  present.  As 
previously  discussed,  no  low-level  flight 
tracks  will  be  located  above  Pocosin 
Lakes  NWR,  and  noise  levels  in  the 
refuge  will  increase  by  an  insignificant 
emiount  because  of  aircraft  operations  at 
Site  C.  Therefore,  the  Navy  determined 
that  an  OLF  at  Site  C  was  not  likely  to 
adversely  affect  red  wolves  occurring  in 
Pocosin  Lakes  NWR. 

Pursuant  to  the  requirements  of 
section  7  of  the  Endangered  Species  Act, 
the  Navy  consulted  with  the  USFWS  on 
potential  impacts  to  the  endangered 
species  present  at  Site  C.  The  USFWS 
concurred  with  the  Navy's 
determination  that  construction  and 
operations  of  an  OLF  in  Washington 


County  is  not  likely  to  adversely  impact 
endangered  species. 

One  of  the  comments  received 
criticized  the  Navy  for  failing  to 
consider  the  requirements  of  the 
Migratory  Bird  Treaty  Act  (MBTA).  As 
discussed  in  the  EIS,  construction  and 
operation  of  an  OLF  at  Site  C  will  not 
result  in  the  intentional  taking  of  any 
migratory  birds.  The  Navy  is  instituting 
a  BASH  program  in  order  to  minimize 
any  incidental  effects  from  military 
readiness  activities  on  birds  found  in 
the  vicinity  of  Site  C,  including 
migratory  birds. 

Some  of  the  comments  received 
expressed  concern  that  the  FEIS  did  not 
discuss  the  exact  number  of  buildings  at 
the  OLF  site  and  how  much  land  would 
be  fenced,  the  future  expansion 
possibilities,  and  exactly  how  the  Navy 
plans  to  manage  the  OLF  site.  Specific 
OLF  construction  plans  will  be  dictated 
by  the  unique  characteristics  of  the  site. 
Although  the  Navy  does  not  know  at 
this  time  the  exact  niunber  of  buildings 
or  structures  that  will  be  constructed  at 
the  OLF  or  the  extent  of  the  area  of  the 
OLF  that  will  be  enclosed  by  a  fence, 
the  FEIS  estimates  that  about  500  acres 
of  the  core  area  will  be  directly 
impacted  by  construction  activities.  The 
Navy  took  this  approach  in  the  FEIS  to 
allow  for  flexibility  in  the  design  and 
construction  of  the  OLF  to  ensure   ^   . 
minimization  of  the  environmental 
impacts.  The  level  of  analysis  in  the 
FEIS  is  sufficient  to  allow  the  Navy  to 
make  an  informed  decision. 
Management  of  the  OLF  site  will 
similarly  depend  on  the  characteristics 
of  the  site  chosen.  A  fence  will  enclose 
the  core  area.  There  currently  are  no 
plans  to  construct  a  fence  around  the 
entire  30,000-acre  acquisition  area. 
Future  expansion  of  the  OLF  site 
currently  is  not  contemplated.  However, 
should  the  Navy  in  the  futiu-e 
contemplate  either  expansion  of  the 
OLF  and/or  a  significant  change  in 
operations  at  the  OLF,  preparation  of 
additional  analysis  under  NEPA  would 
be  completed  prior  to  any  decision  to 
implement  such  changes. 

Many  of  the  comments  received 
suggested  that  the  Navy's  BASH 
analysis  was  incomplete  and  inaccurate. 
The  Navy  recognized  the  importance  of 
BASH  early  in  the  EIS  process  and  met 
with  FWS  and  other  interested  parties 
on  many  occasions.  The  Navy  used  the 
Bird  Avoidance  Model  (BAM)  to  assist 
in  the  screening  of  OLF  alternative  sites. 
The  Draft  and  Final  EIS  included  a 
detailed  BASH  analysis  of  all  OLF  sites 
and  recognized  that  BASH  was  a  serious 
concern  for  some  of  the  sites  under 
consideration.  Because  of  concerns 
identified  with  Site  C  during  the  EIS 


process,  the  Navy  conducted  several 
additional  site  visits  between  December 
2002  and  February  2003  and  also 
performed  a  bird  radar  survey  towards 
the  end  of  the  wintering  waterfowl 
season.  The  bird  radar  survey  at  Site  C 
was  one  data  point  relied  on  in  the 
overall  BASH  assessment  of  all  OLF 
sites  prepared  by  an  independent 
contractor  with  significant  BASH 
program  management  experience.  ' 

Additional  BASH  analysis  included  an 
evaluation  by  the  Naval  Safety  Center's 
BASH  Program  Manager  and  by 
individuals  currently  working  BASH 
issues  at  other  naval  air  facilities.  The 
Navy  determined  that  a  comprehensive 
BASH  prevention  program  can  be 
implemented  at  Site  C  and  that  the 
proposed  flight  operations  can  be 
conducted  there  in  a  safe  manner.  The 
BASH  analysis  process  is  discussed  jn 
detail  in  Section  12  of  the  FEIS. 
One  of  the  comments  received 
questioned  why  the  cost  of  a  BASH 
program  was  not  included  in  the  FEIS. 
Because  a  BASH  plan  would  be  specific 
to  a  particular  OLF  site,  the  Navy  did 
not  attempt  to  develop  cost  estimates  for 
BASH  efforts  at  each  of  the  OLF'  sites. 
A  BASH  plan  would  be  developed  as 
part  of  an  overall  INRMP  for  the  facility. 
The  Navy  recognizes  that  there  will  be 
a  cost  to  implement  an  INRMP  at  the 
OLF  site  and  that  those  costs  would 
include  a  comprehensive  BASH 
program. 

One  of  the  comments  received 
suggested  that  two  large  permanent 
conservation  easements  would  be 
impacted  by  construction  and  operation 
of  the  OLF.  The  Navy,  working  with  the 
local  Natural  Resource  Conservation 
Service  office,  identified  all  permanent 
conservation  easements  in  the  vicinity 
of  the  OLF  site.  Although  there  are 
conservation  easements  bordering  the 
noise  contours  associated  with  the  OLF, 
there  are  no  known  conser\'ation 
easements  in  the  core  area  where 
construction  would  occur. 

One  of  the  comments  received 
suggested  that  the  environmental  costs 
of  building  an  OLF  at  Site  E  (Craven 
County,  North  Carolina)  are  grossly  ' 
overstated,  the  wetlands  at  Site  E  are  of 
marginal  value,  and  that  the  presence  of 
wetlands  on  the  site  should  not  be  used 
as  an  excuse  for  eliminating  it  ftx)m 
serious  consideration.  As  outlined  in 
the  FEIS,  approximately  500  acres  of 
wetlands  would  be  filled  if  an  OLF  were 
constructed  at  Site  E.  The  Navy  concurs 
that  wetlands  at  Site  E  may  be  of 
marginal  value  and  that  wetland 
mitigation  opportunities  are  available  at 
Site  E  that  would  result  in  a  significant 
positive  gain  to  wetland  functions  and 
values.  For  those  very  reasons  Site  E 
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was  not  eliminated  from' serious 
consideration  as  an  OLF  site. 

Some  of  the  comments  received 
suggested  that  the  Navy  failed  to  meet 
its  obligations  under  Executive  Order 
12898,  Federal  Actions  to  Address 
Environmental  Justice  in  Minority  and 
Low-Income  Populations.  Executive 
Order  12898  requires  that 
disproportionately  high  and  adverse 
impacts  to  minority  and  low-income 
populations  be  clearly  identified  and 
considered  by  Federal  agencies  as  they 
propose  and  execute  actions.  The  Navy 
did  identify  and  consider  environmental 
justice  issues  as  required  by  Executive 
Order  12898.  The  Navy  used  data  from 
census  tracts  and  compared  race  and 
income  data  for  the  entire  census  tract 
against  regional  information  in  an  effort 
to  present  a  conservative  analysis  of 
impacts  to  minority  and  low-income 
populations. 

Some  of  the  comments  received 
suggested  that  the  cumulative  impacts 
analysis  in  the  EIS  is  flawed  because  the 
cimiulative  effects  section  did  not 
include  the  environmental  impacts  on 
several  bombing  ranges,  such  as  Piney 
Island,  Brant  Island  Shoal,  Dare  Coimty, 
and  Tyrell  County,  and  on  airspace 
designated  as  a  Military  Operating  Area 
(MOA).  The  FEIS  analyzed  whether  the 
basing  of  the  Super  Hornets  would 
change  the  existing  use  of  those  ranges. 
The  conclusion  reached  in  the  FEIS  was 
that  use  of  these  ranges  would  remain 
approximately  the  same  or  decrease. 
Similarly,  the  Navy  does  not  anticipate 
any  increase  in  the  use  of  the  MOAs 
because  of  Super  Hornet  home  basing  or 
a  new  OLF.  Therefore  it  was  not 
necessary  to  include  those  impacts  in. 
the  cumulative  effects  analysis. 

One  of  the  comments  received 
suggested  that  an  OLF  at  Site  C  is 
inconsistent  with  the  North  Carolina 
Coastal  Zone  Management  Plan.  The 
enforceable  policies  of  the  Washington 
County  Coastal  Area  Management  Plan 
were  analyzed  in  the  EIS.  The  Navy 
concluded  that  construction  and 
operation  of  an  OLF  at  Site  C  was 
consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  the  North  Carolina  Coastal  Zone 
Management  Plan.  The  North  Carolina 
Department  of  Environmental  and 
Natural  Resources  concurred  with  the 
Navy's  determination. 

Conclusions 

In  detennining  where  to  base  F/A- 
18E/F  Super  Hornet  aircraft  on  the  East 
Coast  in  support  of  the  Atlantic  Fleet 
and  where  to  site  an  OLF,  I  considered 
the  following:  Operational  and 
readiness  requirements;  costs  associated 
with  the  construction,  operation,  and 


maintenance  of  aircraft  and  facilities; 
manpower  requirements  and  costs;  the 
analysis  of  en  aronmental  and 
socioeconom  c  effects  contained  in  the 
EIS;  relevant  ederal  and  state  statutes 
and  regulatioi  is;  and  the  comments 
received  on  the  EIS  from  federal,  state, 
and  local  ageacies,  nongovernmental 
organizations^  and  individual  members 
of  the  public.  After  carefully  weighing 
all  of  these  fa  :tors,  I  have  determined 
that  ALT  6,  d  lal-siting  Super  Hornet 
aircraft  at  NA  3  Oceana  (eight  fleet 
■  squadrons  ana  the  FRS)  and  MCAS 
Cherry  Point  two  fleet  squadrons)  with 
a  new  OLF  si  ed  in  Washington  County 
will  best  mee  the  needs  of  the  Navy 
while  minimi  zing  the  environmental 
impacts  assoc  iated  with  basing  the 
Stiper  Hornet 

Dual-siting  the  Super  Hornet 
squadrons  between  NAS  Oceana  and 
MCAS  Cherrv  Point  effectively  uses  the 
Navy's  infras  ructure  at  NAS  Oceana, 
taking  advani  age  of  and  using  the 
capacity  crea  ed  with  the  transitioning 
of  the  Tomca'  and  older  Hornet  aircraft 
currently  stat  oned  there.  The 
geographic  pi  oximity  of  aircraft  at  NAS 
Oceana  and  MCAS  Cherry  Point  allows 
for  the  most  efficient  use  of  training 
ranges  and  OLF  capacity  by  all  the 
Super  Homeli  squadrons,  as  well  as 
other  aircraft jbased  at  both  NAS  Oceana 
and  MCAS  Cherry  Point. 

ALT  6  willimaximize  use  of  existing 
facilities  andtlimit  capital  investment 
requirements  at  both  NAS  Oceana  and 
MCAS  Cherry  Point.  Construction  at 
NAS  Oceana  vill  involve  installation  of 
a  Flight  Line  electrical  Distribution 
System  (FLE]  IS)  on  the  existing  parking 
apron,  reconi  iguration  of  Building  240, 
and  internal  i  enovations  to  3  hangars. 
Construction  at  MCAS  Cherry  Point  will 
include  insta  lation  of  a  FLEDS,  internal 
renovations  1 3  two  hangars,  and  a  new 
training  facil:  ty,  ordnance  magazine, 
and  combine  i  medical/dental  clinic. 
ALT  6  provic  es  the  lowest  one-time 
construction  costs  and  30-year  life  cycle 
costs  of  any  c  f  the  dual-siting 
alternatives  c  onsidered. 

Implemejit  ition  of  ALT  6  provides 
some  mitigat  on  of  noise  impacts  at 
NAS  Oceana  and  NALF  Fentress.  The 
net  impact  oj  aircraft  inventory 
reductions  and  dual-siting  is  a  29% 
reduction  in  he  number  of  aircraft 
stationed  at  I  IAS  Oceana  (91  fewer 
aircraft)  com  jared  to  baseline  year  2000 
conditions.  1  he  number  of  aircraft 
operations  at  NAS  Oceana  is  projected 
to  decrease  h  ^  37%,  and  the  number  of 
operations  at  Naval  Auxiliary  Landing 
Field  (NALF  Fentress  is  projected  to 
decrease  by  !  8%.  While  homebasing 
two  Super  H  )rnet  fleet  squadrons  at 
MCAS  Cherr  /  Point  will  increase  the 


number  of  aircraft  stationed  at  MCAS 
Cherry  Point  by  16%  (24  additional 
aircraft)  over  baseline  year  2000 
conditions,  the  nimiber  of  operations  is 
projected  to  increase  by  only  6%. 

A  new  OLF  in  Washington  County  is 
essential  not  only  for  support  of  the 
Super  Hornet  operations  under  ALT  6 
but  also  for  surge  conditions  and  future 
operational  needs.  As  a  result  of  Carrier 
Strike  Group  and  Expeditionary  Strike 
Group  operational  requirements 
generated  during  operations  Enduring 
Freedom  in  Afghanistan  and  Iraqi 
Freedom,  we  now  understand  the 
critical  need  for  surge  capacity  for 
training  of  multiple  carrier  ak  wings. 
The  capacity  at  NALF  Fentress  is 
insufficient  to  accommodate  FCLP 
requirements  of  more  than  one  carrier 
air  wing  and  an  FRS  simultaneously. 
The  new  OLF  will  enhance  the  fidelity 
and  quality  of  carrier  landing  training 
under  all  circumstances  and  ensure  that 
the  Navy's  Fleet  Response  Plan, 
developed  to  institutionalize  a 
continuous  surge  capability  of  up  to  six 
to  eight  carriers  in  reaction  to  world 
events,  can  be  fully  carried  out. 

The  new  OLF  will  accommodate  the 
FCLP  operations  of  the  Super  Hornet 
squadrons  homebased  at  both  NAS 
Oceana  and  MCAS  Cherry  Point.  An 
estimated  31,650  FCLP  operations  will 
be  conducted  at  the  new  OLF  annually. 
None  of  the  Super  Hornet  squadrons  or 
personnel  will  be  stationed  at  the  OLF. 
The  facility  will  be  operated  primarily 
through  contract  personnel.  Navy  will 
acquire  approximately  23,000  acres  in 
Washington  Coimty  and  7,000  acres  in 
Beaufort  County  for  construction  and 
operation  of  a  new  OLF.  An  8,000-foot 
runway  and  ancillary  facilities  will  be 
constructed  within  a  core  area.  Land 
surroxmding  the  core  area  will  be  owned 
and  controlled  by  the  Navy  and 
managed  to  promote  development  and 
land  uses  that  are  compatible  with 
airfield  operations.  Any  resident  or 
business  required  to  relocate  will 
receive  relocation  assistance  as 
provided  for  by  Federal  law  and 
regulations.  By  acquiring  the  property, 
the  Navy  will  be  able  to  ensure  that 
FCLP  training  can  take  place  in  an 
environment  free  from  limitations  due 
to  surroimding  populations,  thereby 
providing  superior  training  for  Navy 
aircrews.  This  is  in  contrast  to  the 
pressure  from  residential  encroachment 
around  NALF  Fentress  that  has  resulted 
in  deviations  from  standard  FCLP 
training.  While  FCLP  training  will 
continue  to  be  conducted  at  NALF 
Fentress,  encroachment  pressures  are 
going  to  increase,  as  evidenced  by  the 
44%  growth  in  population  within  a  5- 
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mile  radius  of  NALF  Fentress  between 
1990  and  2000. 

An  OLF  located  at  Site  C  in 
Washington  County — an  area  of  low 
population  density  with  compatible 
surrounding  land  uses,  minimal 
environmental  impacts,  and  centrally 
located  between  MCAS  Cherry  Point 
and  NAS  Oceana — will  give  the  Navy 
critical  operational  flexibility  and 
enhanced  responsiveness  to  meet 
emergent  threats  to  national  security 
and  provide  the  greatest  potential  as  a 
valuable  training  asset  for  current  and 
future  years. 

ALT  6  maximizes  the  use  of  existing 
infrastructure  at  both  NAS  Oceana  and 
MCAS  Cherry  Point,  achieves 
economies  of  scale  in  support, 
maintenance,  training,  and  personnel 
requirements,  optimizes  effective  FCLP 
training,  and  reduces  or  minimizes 
environmental  impacts  at  all  affected 
locations.  It  provides  the  best  solution 
for  the  Navy,  the  affected  communities, 
and  the  taxpayer. 

Dated:  September  3,  2003. 

Hansford  T.  Johnson, 

Assistant  Secretary  of  the  Navy  (Installations 
and  Environment). 

[FR  Doc.  03-22938  Filed  9-9-03;  8:45  am] 
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DEPARTMErfT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
conmients  on  the  proposed  information 
collection  requ  ^sts  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  10,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requfres 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Oifice  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 


proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simimary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  binden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  5,  2003. 

Angela  C.  Anington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Section  704  Aimual 
Performance  Report  (Parts  I  and  11). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  319. 
Burden  Hours;  11,165. 

Abstrart:  Section  706(d),  721(b)(3), 
and  725(c)  of  the  Rehabilitation  Act  of 
1973,  as  amended  (Act)  and 
corresponding  program  regidations  in 
34  CFR  parts  364,  365,  and  366  require 
centers  for  independent  living. 
Statewide  Independent  Living  Councils 
(SILCs)  and  Designated  State  Units 
(DSUs)  supported  under  Parts  B  and  C 
of  Chapter  1  of  Title  VII  of  the  Act  to 
submit  to  the  Secretary  of  Education 
(Secretary)  annual  performance 
information  and  identify  training  and 
technical  assistance  needs. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http:// 
wwvtr.edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2337.  When 
you  access  the  information  collection. 


click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
V7Vian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIoJiIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  03-23076  Filed  9-9-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL03-3-OdO] 

Proposed  Information  Collection  and 
Request  for  Comments 

September  5,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACnON:  Request  for  Office  of 
Management  and  Budget  Emergency 
Processing  of  proposed  information, 
collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3507(j)(l)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  and  5  CFR  1320.13  of  the 
Office  of  Management  and  Budget 
(OMB)  regulations,  the  Federal  Energy 
Regulatory  (Commission)  is  providing 
notice  of  its  request  to  OMB  for 
emergency  processing  of  a  proposed 
collection  of  information  in  connection 
with  the  "Policy  Statement  on  Natural 
Gas  and  Electric  Price  Indices"  issued  in 
Docket  No.  PLO3-3-OO0.  The 
Commission  is  soliciting  public 
comment  on  the  specific  aspects  of  the 
information  collection  described  below. 
DATES:  The  Commission  and  OMB  must 
receive  conmients  on- or  before 
September  17,  2003.  Because  the 
Commission  has  requested  OMB  to 
process  the  proposed  collection  of 
information  in  Docket  No.  PL03-3-000 
on  an  emergency  basis,  comments  on 
this  collection  of  information  should  be 
filed  with  OMB,  attention  FERC  Desk 
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Officer,  as  soon  as  possible.  The 
Commission  is  requesting  that  OMB 
make  a  determination  on  this 
information  collection  requirement  by 
September  19.  2003. 
ADDRESSES:  Comments  may  be  filed 
electronically  via  the  eFiling  link  on  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov .  Commenters  unable  to 
file  comments  electronically  must  send 
an  original  and  14  copies  of  their 
comments  to:  Federal  Energy  Regulatory 
Commission,  Office  of  the  Secretary, 
888  First  Street,  NE..  Washington.  DC 
20426.  A  copy  of  the  comments  should 
also  be  served  on  OMB:  FERC  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  10202 
NEOB,  725  17th  Street,  NW., 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gerarden,  Office  of  Market  Oversight 
and  hivestigations.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Ted.Gerarden@ferc.gov  or  (202)  502- 
6187;  Rafael  Martinez,  Office  of  Market 
Oversight  and  Investigations,  Federal 
Energy  Regulator>'  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
RafaeiMartinez@ferc.gov  or  (202)  502- 
6336. 

SUPPLEMENTARY  INFORMATION:  This 
reporting  requirement  is  intended  to 
determine  whether  the  Policy  Statement 
on  Natural  Gas  and  Electric  Indices.  104 
FERC  1161,121  (July  24,  2003).  is  having 
the  desired  effect  of  encouraging  more 
voluntary  reporting  of  energy  trade  data 
to  support  the  formation  of  accurate, 
reliable  and  transparent  prices  for 
natural  gas  and  electricity. 

Price  indices  are  widely  used  in 
bilateral  natural  gas  and  electric 
commodity  markets  to  track  spot  and 
forward  prices.  Uncertainty  over 
industry  expectations  and  government 
regulatory  guidelines,  however,  has 
inhibited  the  number  of  transactions 
volxmtarily  reported  to  index 
developers,  resulting  in  a  lack  of 
confidence  in  the  reliability  of  energy 
price  indices.  The  Commission 
determined  that  steps  were  needed  to 
strengthen  confidence  in  the  day-ahead, 
montib-ahead  and  forward  natural  gas 
markets  and  the  day-ahead  and  forward 
electricity  markets  by  encouraging 
comprehensive  reporting  of  energy 
transactions  to  price  index  developers 
and  by  encoiuaging  price  index 
developers  to  provide  useful 
information  about  liquidity  to  the 
industry. 

The  Policy  Statement  provided  the 
industry  with  the  Commission's  views 
on  desirable  characteristics  of  a  price 


index  and  th(  standards  companies 
should  use  w  len  reporting  energy 
transactions  1  o  index  developers.  In 
addition,  the  Commission  adopted  a 
"safe  harbor"  provision  for  market 
participants,  f  the  market  participants 
adopt  and  follow  the  standards  set  out 
in  the  Policy  {Statement,  the 
Commission  ivill  presume  that 
transaction  d  ita  submitted  to  index 
developers  is  accurate,  timely  and 
submitted  in  ^ood  faith,  and  the 
Commission  vill  not  penalize 
inadvertent  e  irors. 

The  Policy  Statement  is  intended  to 
increase  vok  ntary  participation  in  the 
price  formati  m  process,  with  the 
expectation  t  lat  greater  participation  in 
turn  will  giv«  all  industry  participants 
more  confide  tice  in  the  liquidity  and 
transparency  of  reported  prices. 
The  Comm  ission  will  monitor 
development »  under  the  Policy 
Statement  cU  isely  over  the  next  several 
months  and  i  ssess  the  degree  to  which 
voluntary  rejorting  increases,  as  well  as 
how  index  d(  ivelopers  and  data 
providers  im  jlement  the  Commission's 
recommendfi  i  standards.  If  voluntary 
reporting  do«  s  not  increase  to  the  point 
that  indices  i  re  sufficiently  robust  to  ' 
support  a  hei  Jthy  market,  or  if  the 
standards  re(  ommended  by  the 
Commission  herein  are  not  widely     * 
adopted,  the  Commission  will  consider 
further  actioi  i  to  ensure  accurate, 
dependable,  md  trustworthy  wholesale 
price  informi  ition. 

The  infom  ation  collection  will  help 
the  Commiss  ion  understand  whether 
the  Policy  St  itement  standards  are  being 
adopted  by  t  le  industry  and  whether 
market  parti<  ipants  are  reporting 
bilateral  enei  gy  transactions  to  any 
greater  degre  b  than  before  the  Policy 
Statement  w  is  issued.  The  information 
reported  wil  be  of  a  general  nature, 
concerning  €  ach  respondent's  practices 
with  respect  to  reporting  energy  trade 
information.  The  survey  will  not  seek 
specific  trad  s  data. 

The  inforn  lation  to  be  collected  will 
assist  the  Co  nmission  to  determine 
whether  the  i'olicy  Statement  is  having 
a  beneficial  (  ffect  and.  if  not.  what 
further  steps  the  Commission  can  take 
to  encourage  voluntary  participation  in 
price  format  on  or  to  mandate  price 
reporting.  Tiis  information  will  enable 
Commission  staff  to  carry  out  the 
mandate' of  me  Policy  Statement  to 
monitor  pride  formation  for  natural  gas 
and  electrici  ty. 

The  Comr  lission  needs  to  gauge 
reaction  to  t  le  Policy  Statement  more 
quickly  than  this  in  order' to  determine 
whether  furlper  steps  are  needed  to 
increase  the 
transparency 


accuracy,  reliability  and 
of  price  indices  before  the 


winter  heating  season.  The  industry  has 
made  it  clear  to  the  Commission  that  the 
issue  of  price  formation  is  of  critical 
importance  and  that  time  is  of  the 
essence  in  providing  administrative 
guidance  that  will  improve  the  current 
situation. 

Nature  of  Information  Collection:  The 
survey  will  be  sent  to  no  more  than  300 
market  participants.  The  participants 
selected  vvrill  include  producers, 
generators,  marketers,  industrial  iisers, 
and  commercial  customers  for  natural 
gas  and/or  electricity.  The  companies 
will  be  sellers  or  purchasers  of  large 
quantities  of  energy  likely  to  engage  in 
multiple  transactions  at  different 
locations  to  market  natural  gas  and/or 
electricity  or  to  serve  their  energy  needs. 
The  companies  will  be  ones  that  engage 
in  bilateral  arm's  length  energy  trades  in 
the  physical  (cash)  markets.  Entities  that 
trade  in  financial  instruments  only  will 
not  be  included  in  the  survey. 

The  survey  consists  of  20  questions, 
ten  concerning  current  activity  since 
issuance  of  the  Policy  Statement  and  ten 
parallel  questions  concerning  activity 
before  the  Policy  Statement.  The  survey 
seeks  information  about  whether  the 
participant  engaged  in  bilateral  energy 
trades  and,  if  so,  whether  the  participant 
trades  in  natural  gas  or  electricity  (or 
both).  The  siuvey  asks  the  participant    * 
whether  it  is  currently  reporting  trade 
data  and,  if  not,  why  not,  and  whether 
few,  some,  many,  or  all  trades  were 
reported. 

The  survey  asks  how  the  participant 
reports  trade  data  and  what  elements  of 
trade  information  are  reported.  The 
survey  asks  the  participant  if  they  have 
adopted  the  guidelines  for  trade  data 
reporters  in  the  Policy  Statement  and,  if 
so,  to  provide  information  to  the 
Commission  about  the  standards  of 
conduct  adopted.  The  survey  consists 
primarily  of  "yes/no"  questions  or 
multiple  choice  questions,  but 
respondents  may  also  provide  a 
narrative  response  to  any  question. 

The  Conmiission  proposes  to  collect 
information  from  the  surveyed  market 
participants  two  times:  em  initial 
response  due  October  1,  2003  and  a 
supplemental  response  due  March  1, 
2004.  The  supplemental  response  is  to 
determine  whether  there  have  been  any 
changes  from  the  initial  response.  This 
foUowup  is  necessary  to  determine 
whether  the  Policy  Statement  is  having 
the  desired  effect  of  encouraging  more 
voluntary  reporting  of  price  information 
to  price  index  developers. 

Background:  The  Commission's 
statutory  obligations  imder  the  Natural 
Gas  Act  (NGA),  15  U.S.C.  717,  the 
Natural  Gas  Policy  Act  (NGPA),  15 
U.S.C.  3301,  and  the  Federal  Power  Act, 
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16  U.S.C.  791,  are  to  maintain  just  and 
reasonable  rates  for  jurisdictional  sales 
of  natural  gas  and  electricity  and  for 
natiiral  gas  transportation  and  power 
transmission,  to  protect  consumers  of 
natural  gas  and  electricity  from  the 
exercise  of  monopoly  power,  and  to 
establish  a  regulatory  framework  that 
improves  the  competitive  structure  of 
the  natural  gas  and  electric  power 
industries.  The  current  regulatory  model 
is  a  hybrid  that  has  evolved  from  total 
regulatory  control  of  monopoly 
interstate  natural  gas  pipelines  and 
electric  transmission  facilities  to  a 
regulatory  environment  that  fosters 
competition. 

In  this  environment,  the  wholesale 
markets  must  be  structured  to  promote 
competition.  Robust  price  formation  is  a 
key  element  of  such  markets.  Under 
market-based  pricing,  the  Commission 
must  ensure  that  wholesale  prices  for 


natural  gas  and  electricity  are  formed  in 
a  robust  market  with  sufficient 
information  available  to  all  participants 
to  permit  them  to  judge  the  liquidity  of 
markets  and  accuracy  of  the  prices 
reported. 

To  enable  the  Commission  to  fulfdl 
this  duty,  the  NGA.  the  NGPA,  and  the 
FPA  all  authorize  the  Commission  to 
conduct  investigations  and  collect 
information.  In  this  case,  the 
information  relates  to  whether  market 
participants  are  helping  in  price 
formation.  In  other  words,  the  survey 
asks  market  participants  whether  they 
are  reporting  their  energy  trades  to  a 
developer  of  commercially  available 
price  indices  or  trading  or  having  trades 
confirmed  on  electronic  exchanges  that 
generate  indices  from  such  electronic 
trades  or  confirmations. 

Information  Collection  Statement: 
The  Paperwork  Reduction  Act  of  1995, 


44  U.S.C.  3507,  and  Office  of 
Management  and  Budget  (0MB) 
implementing  regulations  at  5  CFR 
1320.10  require  OMB  to  approve  certain 
reporting  and  recordkeeping 
requirements  (collections  of 
information)  imposed  by  a  federal 
agency.  Upon  approval  of  a  collection  of 
information,  OMB  will  assign  an  OMB 
control  number  and  an  expiration  date. 

The  proposed  information  collection 
request  will  be  done  in  a  two-stage 
survey  (OMB  Control  No.  to  be 
assigned).  The  respondents  will  include 
producers,  generators,  marketers, 
industrial  users,  and  commercial 
customers.  Responses  to  th^ information 
collection  request  will  be  voluntary'. 

Burden  Statement:  The  maximum 
public  reporting  burden  for  this 
collection  is  estimated  as: 


Information  item 


Initial  response 


Supplemental 
response 


Number  of  respondents 

Number  of  hours  per  respondent 

Total  hours  

Grand  total  hours  


300 
5 


300 
2 


1.500 


600 


2,100 


Cost  to  respondents: 


Total  hours  burden  all  respondents 


2,100 


Person  hours  per  year  ^ 


1.040 


Estimated  salary  per 
year^ 


$117,041 


Total  cost 


$236,332.79 


I  Because  this  information  collection  has  been  submitted  for  approval  under  OMB's  emergency  processing  procedures   the  Commission  will 
on^  collect  da  a  for  a  six  month  period.  As  a  result,  for  computation  of  the  wori(  hours  per  year  factor,  the  houTs  have  teen  cut  in  h^tt 
cinn^«i;?J'iI  ,t,\^K^  ?"  P*  ^.?'^"®®  ^°[  professional  and  clerical  staff  among  the  respondents  and  in  order  to  use  an  average,  the  Commis- 
^rrn  fnt  fhoSi^fonH  Kf^'l7   f '  employee  w,hm  the  energy  industry  is  comparable  to  that  of  the  Commission  staff.  This  average  takeT  into 
account  the  salanes  and  benefits  of  professional,  clerical,  and  technical  staff.  . 


The  average  cost  per  respondent  is 
$787.77. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
•  the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 


responses.  Interested  persons  may  send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  on  the 
proposed  information  collection, 
including  suggestions  for  reductions  of 
burden,  to  the  FERC  Desk  Officer.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10202  NEOB,  725  17th  Street, 
NW..  Washington,  DC  20503.  phone 
(202)  395-7318  or  by  fax  at  (202)  395- 
7285.  A  copy  of  any  comments  filed 
with  OMB  should  also  be  filed  with  the 
Commission.  Comments  may  be  filed 
electronically  via  the  eFiling  link  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov .  Commenters  unable  to 
file  comments  electronically  must  send 
an  original  and  14  copies  of  their 
comments  to:  Federal  Energy'  Regulatory 
Commission,  Office  of  the  Secretary 


888  First  Street.  NE.,  Washington,  DC 
20426. 

Document  Availability.  In  addition  to 
publishing  the  full  text  of  this  document 
in  the  Federal  Register,  the  Commission 
also  provides  interested  persons  an 
opportunity  to  inspect  or  copy  contents 
of  this  document  during  normal 
business  hours  in  the  Public  Reference 
Room  at  888  First  Street.  NE.,  Room  2A, 
Washington,  DC  20426.  Additionally, 
comments  may  be  viewed  and  printed 
remotely  via  the  Internet  through 
FERC's  home  page,  http/ /v\'ww.ferc. gov, 
and  in  FERC's  Public  Referehce  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Easterii  time)  at  888  First 
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Street,  ME.,  Room  2A,  Washington,  DC 
20426. 

Magalie  R.  Saka, 

Secretary.  ^ 

(FR  Doc.  03-23158  Filed  9-9-03;  8:45  am) 

BILUNG  C006  6717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP03-591-000] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes,  in  FERC  Gas  Tariff 

September  4,  2003.  ' 

Take  notice  that  on  August  29,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  fihng  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets  to  be  effective  on 
October  1,  2003: 

First  Revised  Sheet  No.  456. 
Original  Sheet  No.  456A. 

CEGT  states  that  the  purpose  of  this 
filing  is  to  add  a  new  type  of  discount 
provision  to  Section  12.5(a)  of  the 
General  Terms  and  Conditions  that 
CEGT  may  include  in  a  discount  rate 
agreement  without  constituting  a 
material  deviation  from  CEGT's  pro 
forma  service  agreement,  CEGT  states 
that  this  new  provision  would  provide 
for  di!«counts  to  be  based  on  published 
index  prices  for  specific  receipt  or 
delivery  points  or  other  agreed-upon 
published  pricing  reference  points. 

Any  person  desiring  to  be  neard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibraiy" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866) :  08-3676,  or  TTY,  contact 
(202)  502-86  )9.  The  Commission 
strongly  encc  urages  electronic  filings. 
See  18  CFR  3  35.2001(a)(l)(iii)  and  the 
instructions  « m  the  Commission's  Web 
site  under  thi  i  "e-Filing  link. 

Comment  bate:  September  10,  2003. 

Magalie  R.  Sal  is, 

Secretary. 

[FR  Doc.  03-2  •  041  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  67  7-01 -P 


DEPARTIMEI1T  OF  ENERGY 

Federal  Eneijgy  Regulatory 
Commissioni 


[Docicet  No.  R  >03-585-000] 


Colorado 
Notice  of 
Gas  Filing 


interstate  Gas  Company; 
Proposed  Changes  in  FERC 


September  4, 2  003. 

Take  notio  f  that  on  August  29,  2003, 
Colorado  Int«  rstate  Gas  Company  (CIG) 
tendered  for  iling  as  part  of  its  FERC 
Gas  Tariff,  Fi  rst  Revised  Volume  No.  1, 
Twenty-Nint  i  Revised  Sheet  No.  11  A, 
to  become  ef  ective  October  1,  2003. 

CIG  states  he  tariff  sheet  is  being  filed 
to  revise  the  "uel  Reimbursement 
Percentages  <  pplicable  to  Lost, 
Unaccountec  -For  and  Other  Fuel  Gas, 
Transportatii  m  Fuel  Gas,  and  Storage 
Fuel  Gas. 

Any  perso  i  desiring  to  be  heard  or  to 
protest  said  J  iling  should  file  a  motion 
to  intervene  )r  a  protest  with  the 
Federal  Ener  »y  Regulatory  Commission, 
888  First  Stn  et,  NE.,  Washington,  DC 
20426,  in  ace  ordance  with  Sections 
385.214  or  3i  i5.211  of  the  Commission's 
Rules  and  Re  gulations.  All  such  motions 
or  protests  n:  ust  be  filed  in  accordance 
with  §  154.2'  0  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Comn  issidn  in  determining  the 
appropriate  i  ction  to  be  taken,  but  will 
not  serve  to  i  nake  protestants  parties  to 
the  proceedi  igs.  Any  person  wishing  to 
become  a  pai  ty  must  file  a  motion  to 
intervene.  Tais  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Re  om  or  may  be  viewed  on 
the  Conunis!  ion's  Web  site  at  http:// 
www./erc.go  '  using  the  "eLibrary"  link. 
Enter  the  do<  :ket  number  excluding  the 
last  three  di{  its  in  the  docket  number 
field  to  accei  s  the  document.  For 
assistance,  p  ease  contact  FERC  Online 
Support  at 

FERCOnline  Support@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8(  59.  The  Commission 
strongly  eno  mrages  electronic  filings. 
See  18  CFR  ;  ;85.2001(a)(l){iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  September  10,  2003. 

Magalie  R.  Stdas, 

Secretary. 

[FR  Doc.  03-23036  Filed  9-9-03;  8:45  am] 

BILLING  CODE  6717-01-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-594-«00] 

Colorado  interstate  Gas  Company; 
Notice  of  Tariff  Filing 

September  4,  2003. 

Take  notice  that  on  August  29,  2003, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.l, 
Fourth  Revised  Sheet  No.  322.  The  sheet 
is  proposed  to  become  effective 
September  29,  2003. 

CIG  states  that  the  tendered  tariff 
sheet  clarifies  the  minimum  and 
maximum  receipt  and  delivery  pressure 
options  provided  in  the  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwiv.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 
Comment  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23044  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-592-000] 

Destin  Pipeline  Company,  L.L.C.; 
Notice  of  Tariff  Filing 

September  4,  2003. 

Take  notice  that  on  August  29,  2003, 
Destin  Pipeline  Company,  L.L.C. 
(Destin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
the  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  October  1,  2003. 

Destin  states  that  purpose  of  this 
filing  is  to  revise  and  clarify  its  ciurent 
Supply  Pool  procedures  under  Section 
2.3  of  the  General  Terms  and 
Conditions.  In  order  to  provide  shippers 
on  the  Destin  system  with  additional 
flexibility  to  aggregate  their  service 
agreements  at  a  pool  point  and  conform 
this  service  to  the  transactional 
requirements  associated  with 
transportation  currently  provided  under 
Destin's  Rate  Schedules  FT-1,  FT-2  and 
IT,  Destin  is  revising  Section  2.3  and  the 
Pool  Balancing  Agreement  to 
accommodate  this  service. 

Destin  states  that  copies  of  this  filing 
on  all  affected  shippers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Conmiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (868)  208-3676,  or  TTY,  contact 
(202)  502-^659.  The  Commission 
strongly  encomages  electronic  filings. 
See  18  CFR  385. 2001  (a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
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Comment  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-23042  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-582-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  4,  2003. 

Take  notice  that  on  August  29,  2003, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.l,  effective  October  1,  2003, 
the  following  tariff  sheets: 

Sixty-First  Revised  Sheet  No.  8A. 
Fifty-Third  Re\'ised  Sheet  No.  8A.01. 
Fifty-Third  Revised  Sheet  No.  8A.02. 
Eleventh  Revised  Sheet  No.  8A.04. 
Fifty-Sixth  Revised  Sheet  No.  8B. 
Forty-Ninth  Revised  Sheet  No.  8B.01. 
Sixth  Revised  Sheet  No.  8B.02. 

FGT  states  that  the  tariff  sheets  listed 
above  are  being  filed  pursuant  to 
Section  27  of  the  General  Terms  and 
Conditions  (GTC)  of  FGT's  Tariff  which 
provides  for  the  recovery  by  FGT  of  gas 
used  in  the  operation  of  its  system  and 
gas  lost  from  the  system  or  otherwise 
unaccounted  for.  FGT  explains  that  the 
fuel  reimbursement  charges  pursuant  to 
Section  27  consist  of  the  Fuel 
Reimbursement  Charge  Percentage 
(FRCP),  designed  to  recover  current  fuel 
usage  on  an  in-kind  basis,  and  the  Unit 
Fuel  Surcharge  (UFS),  designed  to 
recover  or  refund  previous  under  or 
overcoUections  on  a  cash  basis.  FGT 
states  that  both  the  FRCP  and  the  UFS 
are  applicable  to  Market  Area  deliveries 
and  are  effective  for  seasonal  periods, 
changing  effective  each  April  1  (for  the 
Summer  Period)  and  each  October  1  (for 
the  Winter  Period). 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  customers  served 
imder  the  rate  schedule  affected  by  this 
filing  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Pubfic 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary  " 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See~18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  imder  the  "e-FiUng"  link. 
Comment  Date:  September  10.  2003. 

Magalie  R.  Salas, 

Secretary.  ^v  ^ 

[FR  Doc.  03-23034  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-583-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4,  2003. 

Take  notice  that  on  August  29,  2003. 
Great  Lakes  Gas  Transmission  Limited 

Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective 
October  1,2003: 

Third  Revised  Sheet  No.  0.. 
Sixth  Revised  Sheet  No.  4A. 
Fourth  Revised  Sheet  No.  16A. 
Fourth  Revised  Sheet  No.  28. 
Second  Revised  Sheet  No.  SOL. 
Second  Revised  Sheet  No.  50O. 
Second  Revised  Sheet  No.  50P. 
Eighth  Revised  Sheet  No.  65. 
Fourth  Revised  Sheet  No.  88. 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  to  incorporate 
administrative  and  conforming  changes 
to  the  Great  Lakes  tariff.  Great  Lakes 
also  states  that  none  of  the  proposed 
changes  will  affect  any  of  Great  Lakes' 
currently  effective  rates  and  charges. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
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888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
docimient.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFRDoc.  03-23035  Filed  9-9-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docket  No.  RP03-589-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff  and  of  Offer  of 
Settlement 

September  4,  2003. 

Take  notice  that  on  August  29,  2003, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Twenty-Ninth  Revised 
She^t  No.  4,  proposed  to  become 
effective  October  28,  2003. 

Iroquois  states  that  the  purpose  of  its 
filing  is  to  implement  the  terms  of  a    ' 
Stipulation  and  Settlement  Agreement 
(Settlement)  filed  concurrently  with, 
and  as  a  pari  of,  the  instant  tariff  filing. 
In  accordance  with  the  Settlement,  the 
revised  tariff  sheet  establishes  four 
aimual  reductions  to  Iroquois'  rates  in 
the  years  2004,  2005,  2006,  and  2007, 
which  over  the  term  of  the  Settlement 
will  reduce  Iroquois'  transportation 
rates  by  approximately  13%  (e.g.,  the 
100%  load  fabtor  interzone  rate  will  be 


reduced  from  the  existing  level  of 
$0.4234,  to  tie  January  1,  2007  level  of 
$0.3700,  for  s  total  cumulative 
reduction  of  1 10.0534). 

Iroquois  st<  tes  that  copies  of  its  filing 
were  served  <  in  all  jurisdictional 
customers  an  d  interested  state 
regulatory  ag  mcies  and  all  parties  to  the 
proceeding. 

Any  persoi  i  desiring  to  be  heard  or  to 
protest  said  f  ling  should  file  a  motion 
to  intervene  <  ir  a  protest  with  the 
Federal  Ener;  ;y  Regulatory  Commission, 
888  First  Str«  et,  NE.,  Washington,  DC 
20426,  in  ace  ardance  with  Sections 
385.214  or  3J  5.211  of  the  Commission's 
Rules  and  Re  ^ulations.  All  such  motions 
or  protests  ra  jst  be  filed  on  or  before  the 
date  as  india  ited  below.  Protests  will  be 
considered  b  i  the  Commission  in 
determining  he  appropriate  action  to  be 
taken,  but  wi  1  not  serve  to  make 
protestants  p  irties  to  the  proceedings. 
Any  person  i  wishing  to  become  a  party 
must  file  a  m  otion  to  intervene.  This 
filing  is  avail  able  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  maj  be  viewed  on  the 
Commission' s  Web  site  at  http:// 
www.ferc.go:  ■  using  the  "eLibrary" 
(FERRIS).  En  ter  the  docket  number 
excluding  th ;  last  three  digits  in  the 
docket  numt  er  field  to  access  the 
document.  F  )r  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnline.  >upport@ferc.gov  or  toll- 
ft-ee  at  (866) :  '08-3676,  or  TTY,  contact 
(202)  502-86  59.  The  Commission 
strongly  enc(  lurages  electronic  filings. 
See  18  CFR  ■  85.2001(a)(l)(iii)  and  the 
instructions  jn  the  Commission's  Web 
site  under  th ;  "e-Filing"  link. 

Comment  Date:  September  18,  2003. 

,  Magalie  R.  Sa  as. 

Secretary. 

[FR  Doc.  03-2  J039  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  6i  17-01-P 


DEPARTIME  fT  OF  ENERGY 


i4' 


Federal  Enefgy  Regulatory 
Commissiort 

[Docket  flo.  nP03-58&-000] 

Petal  Gas  si>rage,  L.L.C.;  Notice  of 
Tariff  Filing 

September  4, 

Take  notide 
Petal  Gas  St(  »rag( 
tendered  for  filing 
Gas  Tariff,  o 
with  an  effective 
2003: 


!003. 
that  on  August  29,  2003, 
e,  L.L.C.  (Petal), 
as  part  of  its  FERC 
the  following  tariff  sheets, 
date  of  October  1 , 


Third  Revisec 
Third  Revisec 
Fourth  Revise  d 


Sheet  No.  105. 
Sheet  No.  108. 
Sheet  No.  109. 


Fifth  Revised  Sheet  No.  123. 
Fifth  Revised  Sheet  No.  1 26. 
Fifth  Revised  Sheet  No.  127. 
Second  Revised  Sheet  No.  210. 
Second  Revised  Sheet  No.  222. 

Petal  states  that  it  submits  the  instant 
filing  to  make  ministerial  cleanup 
changes  to  its  tariff,  including  updating 
the  contact,  address  and  payment 
information  and  creating  a  Title  Page. 
Petal  states  that  the  instant  filing  is 
purely  ministerial  in  nature  and  makes 
no  substantive  changes  to  the  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to  ' 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the 
"eLibrary"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-502- 
8659  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

Comment  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23037  Filed  9-9-03;  8:45  am] 

BILLING  CODE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-588-000] 

Texas  Gas  Transmission,  LLC 
(formerly)  Texas  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4,  2003. 

Take  notice  that  on  August  29,  2003, 
Texas  Gas  Transmission,  LLC  (Texas 
Gas)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
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36,  to  become  effective  November  1, 
2003. 

Texas  Gas  states  that  the  tariff  sheet 
is  being  filed  to  establish  a  revised 
Effective  Fuel  Retention  Percentage 
(EFRP)  under  the  provisions  of  Section 
16  "Fuel  Retention"  as  found  in  the 
General  Terms  and  Conditions  of  Texas 
Gas's  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  The  revised  EFRPs  are 
proposed  to  be  in  effect  for  the  annual 
period  November  1,  2003,  through 
October  31,  2004.  In  general,  the  overall 
impact  appears  to  be  predominately 
moderate  to  significant  reductions  in  the 
EFRPs  as  compared  to  the  EFRPs  filed 
on  August  30.  2002. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheet  are  being  mailed  to 
all  parties  on  Texas  Gas's  official  service 
list,  to  Texas  Gas's  jurisdictional 
customers,  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secretary. 
3       [FR  Doc.  03-23038  Filed  9-9-03;  8:45  am) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-590-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel  and  Electric 
Power  Reimbursement  Filing 

September  4,  2003. 

Take  notice  that  on  August  29,  2003. 
Williston  Basin  hiterstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  the  following 
revised  tariff  sheets  to  become  effective 
October  1,  2003. 

Revised  Volume  No.  1 . 
Third  Revised  Sheet  No.  15. 
Twenty-Ninth  Revised  Sheet  No.  15 A. 
Fifty-Third  Revised  Sheet  No.  16. 
Twenty-Ninth  Revised  Sheet  No.  16 A. 
Fifty-First  Revised  Sheet  No.  18. 
Twenty-Ninth  Revised  Sheet  No.  18A. 
Twenty-Ninth  Revised  Sheet  No.  19. 
Twenty-Ninth  Revised  Sheet  No.  20. 
Original  Volume  No.  2. 
Ninety-Seventh  Revised  Sheet  No.  IIB. 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  current  percentage 
component  of  the  Company's  total  fuel 
reimbursement  percentages  for 
gathering,  storage  and  transportation 
services,  and  to  the  electric  power 
reimbursement  current  rate  component 
of  the  Company's  total  electric  power 
reimbursement  rates  for  storage  and 
transportation  services,  pursuant  to 
Williston  Basin'sTuel  and  Electric 
Power  Reimbursement  Adjustment 
Provision  contained  in  Section  38  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N'E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  detwmining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
WHiv.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 


excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23040  Filed  9-9-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    - 
Commission 

[Docket  No.  RP03-S93-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  4.  2003. 

Take  notice  that  on  August  29,  2003, 
Wyoming  Interstate  Company,  Ltd. 
(WIC),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  2.  Eleventh  Revised  Sheet 
No.  4C,  to  become  effective  October  1. 
2003. 

WIC  states  that  the  tendered  tariff     ' 
sheet  revises  the  Columbia  Exit  Fee 
Surcharge  Credits  applicable  to  WIC's 
maximum  rate  firm  and  interruptible 
shippers'  transportation  service  on 
WIC's  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion, 
to  intervene  or  a  protesJ  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwvi'. fere. gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the ' 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
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FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3576.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FK  Doc.  03-23043  Filed*«»-9-03;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[P-620-000] 

Notice  of  Scoping  Meetings,  Site  Visit 
and  Soliciting  Scoping  Comments 

Septeinb«?4,  2003. 

a.  Type  of  Application:  Subsequent 
License,  Alternative  Licensing  Process. 

h.  Project  No.:  620. 

c.  Applicant:  NorQuest  Seafoods,  Inc. 
(NorQuest). 

d.  Name  of  Project:  Chignik 
Hydroelectric  Project. 

e.  Location:  On  Indian  Creek,  a 
tributary  of  Chignik  Bay,  in  the  Town  of 
Chignik,  Aleutian  Islands,  Alaska.  The 
project  occupies  38.89  acres  of  United 
States  lands  under  the  jurisdiction  of 
the  Bureau  of  Land  Management. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16U.S.C.  791(a}— 825(r). 

g.  Applicant  Contact:  Mr.  Ron  Soule, 
NorQuest  Seafoods,  Inc.,  5245  Shilshole 
Avenue,.  NW,  Seattle,  WA  98107^833, 
Phone:  (206)  281-7022:  Mr.  Daniel 
Hertrich,  Polarconsult  Alaska,  liic,  1503 
W  33rd  Avenue,  #310,  Anchorage,  AK 
99503,  Phone:  (907)  258-2420. 

h.  FERC  Contact:  John  M.  Mudre, 
(202)  502-8902,/o/)n.muc/re@/erc.gov. 

i.  Deadline  for  filing  scoping 
comments:  November  7,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission'.':  Rules  of  Practice 
and  Procedure  require  all  inter\'enors 
filing  documents  with  the  Commission 
to  ser\'e-a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  tbat  may  affuct  ihe  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  f-opy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronicallv  via  the  Internet  iii  lieu  of 


paper.  The  C  Dmmission  strongly 
encourages  electronic  filings.  See  18 
(a)(l)(iii)andthe 
n  the  Commission's  Web 
vw.ferc.gov)  under  the  '"e- 


CFR  385.20 
instructions 
site  [http://\ 
Filing"  link, 
j.  The  exisi 


ng  project  consists  of  a 
16.5-foot-hig|i  timber  dam  at  the  outlet 
of  Upper  Lalte  (a.k.a.  Indian  Lake), 
creating  a  res  ervoir  of  approximately  8 
acres  at  the  i  laximum  reservoir 
elevation  of  i31  feet  (local  datum),  a 
channel  spil  way,  a  7,700-foot-long,  8- 
inch-diamet«  r  wood-stave  and  steel 
pipeline,  a  6  )-kilowatt  generating  unit 
inside  the  ap  plicant's  fish  cannery,  the 
generator  lea  ds,  and  appurtenant 
facilities.  No  new  facilities  or  changes  in 
operation  ar(  proposed. 

k.  Scoping  Process:  NorQuest  is  using 
the  Federal  I  nergy  Regulatory 
Commission  s  (Commission)  alternative 
licensing  pr(  cess  (ALP).  Under  the  ALP, 
NorQuest  ha ;  prepared  a  draft 
Preliminary  3raft  Environmental 
Assessment  PDEA)  and  draft  license 
application  ;  or  the  Chignik  Project. 
These  docur  lents  were  filed  with  the 
Commission  on  August  4,  2003, 
provided  to  nterested  parties,  and 
posted  on  th  5  Chignik  Relicensing  Web 
site  on  the  h  temet  at  http:// 
www.polarci  msult.net/Chignik/ 
index.html. 

NorQuest  ;xpects  to  file  the  PDEA 
and  the  licei  se  application  for  the 
Chignik  Hyc  roelectric  Project  with  the 
Commission  by  October  6,  2003. 
Commission  staff  will  then  conduct  its 
environmen  al  review  of  the  proposed 
project  in  su  jport  of  the  Commission's 
decision  in  1  lis  proceeding,  utilizing,  in 
part,  inform!  ition  contained  in  the  - 
PDEA.  Alth(  ugh  staffs  intent  is  to 
prepare  an  E  nvironmental  Assessment, 
(EA),  there  i  i  the  possibility  that  an 
Environmen  tal  Impact  Statement  (EIS) 
will  be  requ  red.  Nevertheless,  these 
scoping  meetings  will  satisfy  the  NEPA 
scoping  req\  irements,  irrespective  cf 
whether  an  lA  or  EIS  is  issued  by  the 
Commissior . 

The  purp{  se  of  this  notice  is  to  inform 
you  of  the  9  jportunity  to  participate  in 
the  upconaii  g  scoping  meetings  and  site 
visit  identif  ed  below,  and  to  solicit 
your  scopin ;  comments. 

1.  Scoping  Meetings:  NorQuest  and  the 
Commissioi  staff  will  hold  two  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening  to  help  us  identify  the 
scope  of  issi  les  to  be  addressed  in  staffs 
EA. 

The  dayti  ne  scoping  meeting  will 
focus  on  res  aurce  agency  concerns, 
while  the  e^  ening  scoping  meeting  is 
primarily  fo  r  public  input.  All 
interested  individuals,  organizations, 
and  agencie  i  are  invited  to  attend  one 


or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  environmental 
issues  that  should  be  analyzed  in  the 
EA.  The  times  and  locations  of  these 
meetings  are  as  follows: 

Evening  Meeting 

Monday,  October  6,  2003,  7  to  9  pm,  - 
NorQuest  Seafoods  Cannery,  Chignik, 
Alaska. 

Daytime  Meeting 

Wednesday  October  8,  2003, 1  to  4 
pm,  Polarconsult  Alaska.  Inc.,  1503 
West  33rd  Avenue,  Suite  310, 
Anchorage,  Alaska.  " 

To  help  focus  discussions,  interested 
parties  should  review  the  applicant's 
draft  PDEA,  which  has  been  distributed 
to  the  parties  on  the  mailing  list.  Copies 
of  the  draft  PDEA  also  will  be  available 
at  the  scoping  meetings.  The  draft  PDEA 
is  also  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wTvw./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202) 502-8659. 

You  may  also  register  online  at 
http://www.ferc.gov/esubscribenoiv.htm 
to  be  notified  via  e-mail  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
identified  for  analysis  in  the  draft 
PDEA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in 
Commission  staffs  EA;  (4)  determine 
the  resource  issues  to  be  addressed  in 
the  EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  da^-time  meeting  will  be  recorded 
by  a  stenographer  and  will  become  part 
of  the  formal  record  of  the  Commission 
proceeding  on  the  project.  Although 
there  will  be  no  stenographer  at  the 
evening  meeting,  comments  at  that 
meeting  will  be  noted  and  incorporated 
into  the  record.  Written  comments  will 
be  accepted  at  both  meetings  and  can 
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also  be  filed  with  the  Secretary  until 
November  7,  2003  (see  "j."  above). 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  Commission 
staff  in  defining  and  clarifying  the 
issues  to  be  addressed  in  the  EA. 

m.  Site  Visit:  NorQuest  will  conduct 
a  walking  tour  of  the  project  on 
Tuesday,  October  7,  2003,  beginning  at 
9  a.m.  Participants  should  assemble  at 
that  time  at  NorQuest's  cannery  in 
Chignik.  Participants  should  prepare  for 
a  walk  of  several  miles  and  potentially 
inclement  weather.  Anyone  having 
questions  concerning  the  site  visit 
should  contact  Dan  Hertrich  at  the 
address  or  phone  listed  in  "g."  above. 

Nfagalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-23032  Filed  9-9-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

[Docket  No.  RM01-8-000  ER02-2001-000] 

Federal  Energy  Regulatory 
Commission 

September  4,  2003. 

Revised  Public  Utility  Filing 
Requirements  Electric  Quarterly 
Reports;  Notice  of  Electric  Quarterly 
Reports  Workshop 

On  April  25,  2002,  the  Commission 
issued  Order  No.  2001, ^  a  final  rule 
which  requires  public  utilities  to  file 
Electric  Quarterly  Reports.  Order  2001- 
C,  issued  December  18,  2002,  instructs 
all  public  utilities  to  file  these  reports 
using  Electric  Quarterly  Report 
Submission  Software.  This  notice 
announces  a  workshop  for  EQR  users  to 
be  held  Monday,  September  29  and 
Tuesday,  September  30,  2003,  at  FERC 
headquarters,  888  First  Street,  NW., 
Washington,  DC.  The  meeting  will  run 
from  1  p.m.  to  5  p.m.  on  Monday  and 
from  10  a.m.  to  4  p.m.  on  Tuesday. 

At  the  workshop.  Commission  staff 
and  EQR  users  will  discuss: 

•  Control  eirea  naming  conventions; 

•  Standardized  names  for  trading 
hubs  for  the  Specific  Location  fields; 

•  Product  Names  and  definitions; 

•  Day- Ahead  vs.  Real  Time  reporting; 

•  An  EQR  refiling  policy; 

•  Export  data  function  improvements; 
and 

•  Other  user  issues. 


This  is  intended  to  be  a  working 
meeting  with  considerable  discussion  of 
detailed  elements  of  the  EQR. 

All  interested  parties  are  invited  to 
attend.  Documents  to  be  discussed  at 
the  meeting  will  be  posted  on  the  EQR 
Users  Group  and  Workshops  page  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  /docs-filing/eqr/groups- 
workshops.asp.  For  those  unable  to 
attend  in  person,  limited  access  to  the 
workshop  will  be  available  by 
teleconference.  (WebEx,  used  for 
previous  meetings,  will  not  be  used.) 

Those  interested  in  participating  are 
asked  to  e-mail  eqr@ferc.gov  to  register. 
There  is  no  registration  fee.  In  addition 
to  the  Workshop  sessions  noted  above, 
there  will  be  a  working  group  session  on 
Monday,  September  29,  2003,  from  9 
a.m.  to  11:30  a.m.,  to  help  frame  some 
of  the  more  challenging  issues.  This 
session  will  not  be  available  via 
teleconference. 

Interested  parties  wishing  to  file 
comments  may  do  so  under  the  above- 
captioned  Docket  Numbers.  Those 
filings  will  be  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "eLibrary" . 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  via 
phone  at  (866)  208-3676  (toll-free).  For 
TTY,  contact  (202)  502-8659. 

For  additional  information,  please 
contact  Steven  Reich  of  FERC's  Office  of 
Market  Oversight  &  Investigations  at 
(202)  502-6446  or  by  e-mail, 
steve.reicb@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23033  Filed' 9-9-K)3;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0169.  FRL-7555-9] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
-Comment  Request;  Conflict  of  interest, 
#1,  EPA  ICR  Number  1550.05,  OMB 
Control  Numtier  2030-0023 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  a 


continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
"  a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  02/29/2004.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  10,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0169,  taEPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r-Docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center. 
Environmental  Protection  Agency.  Air 
and  Radiation  Docket.  Mail  Code: 
6102T,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460. 
FOR  FURTHER  iNFORMATKM  CONTACT:  Jill 
Robbins.  OAM,  3802R,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-1052;  fax 
number:  (202)  565-2551;  e-mail  address: 
robbins.jill@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0169,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
in  the  EPA  Docket  Center  (EPA/DC). 
EPA  West.  Room  B102.  1301 
Constitution  Ave.,  NW..  Washingtoa, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  is  (202) 
566-1742.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  publi£ 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "searcA," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  conunent 
contains  copyrighted  material,  CBI,  or 
other  information  whose  public 
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disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDCX:KET.  Although  identified  as  an 
item  in  the  official  docket,  information 
claimed  as  CBI,  or  whose  disclosure  is 
otherwise  restricted  by  statute,  is  not 
included  in  the  official  public  docket, 
and  will  not  be  available  for  public 
viewing  in  EDOCKET.  For  further 
information  about  the  electronic  docket, 
see  EPA's  Federal  Register  notice 
describing  the  electronic  docket  at  67 
FR  38102  (May  31,  2002),  or  go  to  http:/ 
/www.epa.gov/edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  awarded  contracts  supporting  the 
Superfund  program. 

Title:  Conflict  of  Interest.  Rule  #1 . 
Abstract:  Contractors  performing  at 
Superfund  sites  will  be  required  to 
disclose  business  relationships  and 
corporate  affiliations  to  determine 
whether  EPA's  interests  are  jeopardized 
by  such  relatioRships.  Because  EPA  has 
the  dual  responsibility  of  cleanup  and 
enforcement  and  because  its  contractors 
are  often  involved  in  both  activities,  it 
is  imperative  that  contractors  are  free 
from  conflicts  of  interest  so  as  not  to 
prejudice  response  and  enforcement 
actions.  Contractors  will  be  required  to 
maintain  a  database  of  business 
relationships  and  report  information  to 
EPA  on  either  an  annual  basis  or  when 
each  work  assignment  is  issued. 
Responses  to  the  collection  are  required 
prior  to  award  of  a  contract. 
Submissions  will  be  protected  from 
public  release  as  Confidential  Business 
Information  In  accordance  with  40  CFR 
2.201.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 
The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
iunctions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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the  information. 
Dated:  Sep  ember  3,  2003. 
Leigh  Pompa  ii 

Manager. 
IFR  Doc.  03- 
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Policy  and  Oversight  Service  Center. 
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(560-50-P 


ENVIRONiyENTAL  PROTECTION 
AGENCY    I 

[OAR-2003-|)170,  FRL-7556-1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  F^equest;  Invitation  for  Bids 
and  Request  for  Proposals  (IFBs  and 
RFPs)  EPA  ICR  Number  1038.10,  OMB 
Control  Nuhiber  2030-0006 

AGENCY:  En  ifironmental  Protection 

Agency. 

ACTION:  Nol  ice. 


SUMMARY:  1: 1  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq 
that  EPA  is 


this  document  announces 
planning  to  submit  a 
continuing  Information  Collection 
Request  (idl)  to  the  Office  of 


Management  and  Budget  (OMB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  February  29,  2004.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  10,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0170,  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r-Docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Mail  Code:  6102T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Robbins,  OAM,  3802R,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-1052;  fax 
number.  (202)  565-2551,  e-mail  address: 
robbins. jilMepa  .gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0170.  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
in  the  EPA  Docket  Center  (EPA/DC), 
EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
e.xcluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  is  (202) 
566-1742.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
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EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edpcket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 
companies  or  organizations,  large  and 
small  businesses,  that  want  to  provide 
the  EPA  with  supplies  or  services. 

Title:  Invitation  for  Bids  and  Request 
for  Proposals  (IFBs  and  RFPs). 

Abstract:  EPA  requires  contractors  to 
submit  information  in  order  to  be 
considered  for  the  award  of  a  contract. 
Information  requested  includes;  prices 
for  the  supplies/services  requested, 
information  on  past  performance, 
technical  and  cost  information,  and 
general  financial  and  organizational 
information.  Information  provided  by 
vendors  in  response  to  an  RFP/IFB  is 
used  to  evaluate  which  vendor  will 
provide  the  best  product  in  terms  of 
quality,  timeliness  and  price.  Response 
to  IFBs/RFPs  are  required  to  be 
considered  for  a  contract  award.  The 
legal  authority  for  this  collection  is  41 
U.S.C.  253.,  contractor  confidential 
business  information  submitted  in 
connection  with  an  IFB  or  RFP  response 
is  protected  from  public  release  in 
accordance  with  40  CFR  2.201  e^  seq. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  in  40  CFR  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the    • 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology'  and  assumptions  used; 


(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  estimate 
for  responding  to  IFBs  is  8  hours  per 
submission.  Annual  collection  by  the 
Agency  is  estimated  to  be  298  bids.  At 
an  average  cost  of  $503.5-7  for  each 
submission,  the  annual  cost  to 
respondents  is  $150,063.86.  Burden  for 
responding  to  RFPs  is  estimated  at  251 
hours  per  submission.  Annual  receipt  of 
proposals  by  the  Agency  is  expected  to 
be  1224.  At  an  average  cost  of 
$15,837.86  the  annual  cost  for  RFP 
information  collection  is  estimated  at 
$19,385,540.  The  total  respondent 
burden  for  both  IFBs  and  RFPs  is 
309,608  hours.  Total  aimual  cost  for 
IFBs  and  RFPs  is  estimated  at 
$19,535,603.  This  number  fluctuates 
year  to  year  based  on  how  many  IFBs 
and  RFPs  are  released  at  the  Agency. 
Nominal  capital  or  start  up  costs  are 
expected.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  September  3,  2003. 
Leigh  Pomponio, 

Manager,  Policy  and  Oversight  Service  Center. 
[PR  Doc.  03-23063  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7556-6] 

Notice  Of  Charter  Rertewals  of  the 
Children's  Health  Protection  Advisory 
Committee  (CHPAC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  charter  renewal. 


SUMMARY:  The  Charter  for  the 
Environmental  Protection  Agency's 
Children's  Health  Protection  Advisory 
Committee  (CHPAC);  will  be  renewed 
for  an  additional  two-year  period,  as  a 
necessary  committee  which  is  in  the 
public  interest,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  5  U.S.C.  App.2 
section  9(c).  The  purpose  of  CHPAC  is 
to  provide  advice  and  recommendations 
to  the  Administrator  of  EPA  on  issues 
associated  with  development  of 
regulations,  guidance  and  policies  to 
address  children's  health  risks. 

It  is  determined  that  CHPAC  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  may  be  directed  to  Joanne 
Rodman,  Designated  Federal  Officer, 
CHPAC,  U.S.  EPA.  OCHP  MC  1107A, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460 

Dated:  September  3.  2003. 
)oanne  Rodman, 

Acting  Director,  Office  of  Children 's  Health 
Protection. 

(FR  Doc.  03-23059  Filed  9-9-03:  8:45  am] 

BU.UNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7556-2] 

Request  for  Nominations  to  the  Good 
Neighlx>r  Environmental  Board 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  request  for 
nominations. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  invites 
nominations  of  qualified  candidates  to 
be  considered  for  appointments  to  fill 
several  vacancies  on  the  Good  Neighbor 
Environmental  Board.  For  this  round  of 
recruitment,  given  the  goal  of 
maintaining  diverse  representation 
across  sectors  and  geographic  locations, 
tribal  representatives  and 
representatives  from  academic 
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institutions  in  the  state  of  Arizona  are 
especially  encouraged  to  apply. 
Suggested  deadline  for  receiving 
nominations  is  Friday,  September  19, 
2003.  Appointments  will  be  made  by 
the  Administrator  of  the  Environmental 
Protection  Agency.  Appointments  are 
scheduled  to  be  announced  during 
October  2003. 

ADDRESSES:  Submit  nomination 
materials  to:  Elaine  Koerner,  Designated 
Federal  Officer,  Good  Neighbor 
Environmental  Board,  EPA  Region  9 
Office.  WTR-i,  75  Hawthorne  St.,  San 
Francisco,  CA  94105,  T:  415-972-3437, 
F:  415-947-3537,  e-mail 
koemer.elaine@epa.gov. 

FOR  FURTHER  INFORJMATION  CONTACT: 

Elaine  Koerner,  Designated  Federal 
Officer,  Good  Neighbor  Environmental 
Board,  EPA  Region  9  Office.  WTR-4.  75 
Hawthorne  St..  San  Francisco,  CA 
94105,  T:  415-972-34'  7,  F:  415-947- 
3537,  e-mail  koemer.elaine@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  Good 
Neighbor  Environmental  Board  meets 
three  times  each  calendar  "year  at 
different  locations  along  the  U.S.- 
Mexico border.  It  was  created  by  the 
Enterprise  for  the  Americas  Initiative 
Act  of  1992.  An  Executive  Order 
delegates  implementing  authority  to  the 
Administrator  of  EPA.  The  Board  is 
responsible  for  providing  advice  to  the 
U.S.  President  and  Congress  on 
environmental  and  infrastructure  issues 
and  needs  within  the  States  contiguous 
to  Mexico  in  order  to  improve  the 
quality  of  life  of  persons  residing  on  the 
U.S.  side  of  the  border.  The  statute  calls 
for  the  Board  to  have  representatives 
from  U.S.  Government  agencies;  the 
governments  of  the  States  of  Arizona, 
California,  New  Mexico  and  Texas;  and 
private  organizations  with  expertise  on 
environmental  and  infrastructure 
problems  along  the  southwest  border. 
Board  members  typically  contribute  10- 
15  hours  per  month  to  the  Board's  work. 
The  Board  membership  position  is 
volimtary;  travel  expenses  are  covered. 
The  following  criteri?  will  be  used  to 
evaluate  nominees: 

•  Residence  in  one  of  the  four  U.S. 
border  states. 

•  Professional  knowledge  of,  and 
experience  with,  environmental 
infrastructure  activities  and  policy  along 
the  U.S.-Mexico  border. 

•  Senior  level-experience  that  fills  a 
gap  in  Board  representation,  or  brings  a 
new  and  relevant  dimension  to  its 
deliberations. 

•  Representation  of  a  sector  or  group 
that  is  involved  in  border  region 
environmental  infrastructure. 

•  Demonstrated  ability  to  work  in  a 
consensus-building  process  with  a  wide 


range  of  representatives  from  diverse 
constituendies. 

•  Vyillintness  to  serve  a  two-year 
term  as  an  Ictively-contributing 
member,  w  th  possible  re-appointment 
to  a  second  term. 

Nominee  s'  qualifications  will  be 
assessed  ui  der  the  mandates  of  the 
Federal  Ad  /isory  Committee  Act,  which 
requires  Co  mmittees  to  maintain 
diversity  a(  ross  a  broad  range  of 
constituencies,  sectors,  and  groups. 
Nominations  for  membership  must 
include  a  n  syme  describing  the 
professions  1  and  educational 
qualificatio  ns  of  the  nominee  as  well  as 
community  -based  experience.  Contact 
details  shoi  ild  include  full  name  and 
title,  busin«  ss  mailing  address, 
telephone,  ax,  and  e-mail  address.  A 
supporting  letter  of  endorsement  is 
encouraged  but  not  required. 


Dated:  Au 
Elaine  M.  Koerner, 

Designated 

(FR  Doc.  03-fc3061 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7556-4] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 

AGENCY:  En  i^ironmental  Protection 

Agency  (EPA.). 

ACTION:  Not  ice  of  meeting. 


SUMMARY:  I  nder  the  Federal  Advisory 
Committee  i\ct.  Public  Law  92463,  EPA 
gives  notice  of  a  meeting  of  the  National 
Advisory  C  )uncil  for  Environmental 
Policy  and  '  Technology  (NACEPT). 
NACEPT  pi  ovides  advice  and 
recommenc  atjons  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmeiital  policy,  technology,  and 
managemei  t  issues. 

NACEPT  consists  of  a  representative 
cross-sectio  n  of  EPA's  partners  and 
principle  c<  mstituents  who  provide 
advice  and  recommendations  on  policy 
issues  and  !  erve  as  a  sounding  board  for 
new  strateg  es  that  the  Agency  is 
developing  The  Council  is  a  proactive, 
strategic  pa  lel  of  experts  that  identifies 
emerging  c  lallenges  facing  EPA  and 
responds  to  specific  charges  requested 
by  the  Adra  inistrator  and  the  program 
office  mana  ^ers. 

The  purp  3se  of  the  meeting  is  to 
discuss  the  NACEPT  Council  agenda  for 
FY  04  and  i  gree  on  appropriate  venues 
to  address  t  le  topics  in  a  timely  and 
efficient  m<  nner.  NACEPT  will  discuss 
a  number  oj  issues,  including 


environmental  technology,  EPA's  Report 
on  the  Environment,  and  emerging 
trends  facing  the  agency.  In  addition, 
NACEPT  will  report  on' the  work  of  its 
subcommittees. 

DATES:  NACEPT  will  hold  a  two  day 
public  meeting  on  Wednesday, 
September  24,  2003,  from  9  a.m.  to  5 
p.m.  and  Thursday,  September  25,  2003, 
from  9  a.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Omni  Shoreham  Hotel,  2500  Calvert 
Street  NW.,  Washington,  DC.  The 
meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

SUPPLEMENTARY  INFORMATION:  Requests 
to  make  oral  comments  or  provide 
written  comments  to  the  Council  should 
be  sent  to  Mark  Joyce,  Designated 
Federal  Officer  using  the  contact 
information  below.  "The  public  is 
welcome  to  attend  all  portions  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Joyce,  Designated  Federal  Officer, 
;oyce.maric@epa.gov,  202-233-0068, 
U.S.  EPA,  Office  of  Cooperative 
Environmental  Management  (1601E), 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20460. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting,  - 
including  wheelchair  access,  should 
contact  Mark  Joyce  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  August  29,  2003. 
Mark  Joyce, 

Designated  Federal  Officer.  • 

[FR  Doc.  03-23060  Filed  9-9-03;  8:45  am] 
BILUNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0313;  FRL-7326-3] 

EPA-USDA  Committee  to  Advise  on 
Reassessment  and  Transition;  Notice 
of  Public  IMeeting 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency-United  States  Department  of 
Agriculture  Committee  to  Advise  on 
Reassessment  and  Transition  (EPA- 
USDA  CARAT)  will  hold  a  public 
meeting  on  October  1-2,  2003.  An 
agenda  is  being  developed  and  will  be 
posted  by  September  22,  2003,  on  EPA's 
website.  This  meeting  will  focus  on 
recent  case  studies  for  the  following 
selected  commodities:  Almonds,  carrots, 
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cranberries,  peaches,  potatoes,  and 
walnuts.  This  first  round  of  case  studies 
was  selected  because  of  current  pest 
management  problems  either  from 
regulatory  action,  pest  resistance,  or  a 
lack  of  adequate  control  measures.  The 
CARAT  Transition  Work  Group  met  on 
July  17-18,  2003,  to  discuss  these  case 
studies  and  to  develop 
recommendations  for  presentation  to 
EPA  and  USDA  at  this  meeting. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  October  1,  2003,  from  9 
a.m.  to  5  p.m.,  and  Thursday,  October 
2yu2003,  from  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hotel  Washington,  515  Pennsylvania 
Avenue  NW.,  Washington,  DC.  The 
telephone  number  to  the  hotel  is  (202) 
638-5900.  The  Hotel  Washington  is 
approximately  2i  blocks  from  the  Metro 
Center  Station  and  about  a  15  minute 
taxi  ride  from  Ronald  Reagan 
Washington  National  Airport. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach,  Office  of  Pesticide 
Programs,  Mail  code  7501C, 
Environmental  Protection  Agency,  1 200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone 
number:  703-308-4775;  fax  number: 
703-308-4776;  e-mail  address: 
Fehrenbach  .Margie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general;  however,  persons  may  be 
interested  who  work  in  agricultural 
settings  or  persons  who  are  concerned 
about  implementation  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA);  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA);  and  the 
amendments  to  both  of  these  major 
pesticide  laws  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  tn  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Potentially  affected  entities 
may  include  but  are  not  limited  to: 
Agricultural  workers  and  farmers; 
pesticide  industry  and  trade 
associations;  environmental,  consumer 
and  farmworker  groups;  pesticide  users 
and  growers;  pest  consultants;  State, 
local  and  Tribal  governments;  academia; 
public  health  organizations:  food 
processors;  and  the  public.  If  you  have 
any  questions  regarding  the 
appligability  of  this  action  to  a 


particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0313.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  agenda  is  being  developed  and 
will  be  posted  by  September  22.  2003, 
on  EPA's  website  at  wuTv.epa.gov/ 
pesticides/carat. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background 

The  Committee  to  Advise  on 
Reassessment  and  Transition  (CARAT) 
was  established  in  accordance  with  the 
Federal  Advisor}'  Committee  Act  to 
provide  advice  and  counsel  to  the 
Administrator  of  EPA  and  the  Secretary 
of  Agriculture  regarding  strategic 
approaches  for  pest  management 
planning  and  tolerance  reassessment  for 
pesticides  as  required  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 


Through  CARAT.  EPA  and  the  USDA 
are  working  together  to  ensure  smooth 
implementation  of  FQPA  through  use  of 
sound  science,  consultation  with 
stakeholders,  increased  transparency, 
and  reasonable  transition  for 
agriculture.  CARAT  is  composed  of  a 
balanced  group  of  participants  from  the 
following  sectors:  Pesticide  user,  grower 
and  commodity  groups;  industry  and 
trade  associations;  food  processors  and 
distributors;  environmental/public 
interest  and  farmworker  groups; 
Federal,  State  and  Tribal  governments; 
public  health  organizations;  and 
academia.  The  CARAT  Work  Group  on 
Transition  was  established  to  identify 
barriers  to  the  development  and 
adoption  by  users  of  new,  safer  and 
effective  pest  management  techniques 
and  to  formulate  recommendations  for 
Federal  agency  actions  that,  in 
partnersbdp  with  the  range  of 
stakeholders,  will  reduce  or  eliminate 
these  barriers. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

This  meeting  will  be  open  to  the 
public.  Opportunity  will  be  provided  for 
questions  and  comments  by  the  public. 
Any  person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  the 
meeting.  These  statements  will  become 
part  of  the  permanent  record  and  will  be 
available  for  public  inspection  at  the 
address  listed  under  Unit  l.B.l. 

List  of  Subjects 

Envirorunental  protection, 
Agricultural  workers.  Agriculture, 
Chemicals,  Foods.  Pesticides,  Pests, 
Risk  assessment. 

Dated:  September  2,  2003. 
Jim  lones, 

Director.  Office  of  Pesticide  Programs. 
[PR  Doc.  03-22936  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0263;  FRL-7321-2] 

Dimethoate;  Receipt  of  Requests  for 
Amendment  to  Remove  Uses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  companies  that  hold  the 
pesticide  registrations  of  products 
containing  dimethoate  have  submitted 
requests  to  modify  their  technical  labels 
to  remove  uses  on  certain  crops.  These 
crops  consist  of  apples,  grapes,  cabbage, 
collards,  spinach,  head  lettuce,  broccoli 
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raab,  fennel,  tomatillo,  lespedeza,  and 
trefoil.  It  is  necessary  to  cancel  use  on 
apples,  grapes,  cabbage,  collards, 
spinach,  and  bead  lettuce  as  part  the 
process  of  revising  the  dimethoate 
human  health  risk  assessment. 
DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0263,  must  be  received  on  or  before 
October  10,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  L  of  the  SUPPIXMENTARY 
MFORMAHON. 

RNI  FURTHER  MFORMATION  CONTACT: 
Patrick  Dobak,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 
8180;  fax  number:  (703)  308-7042;  e- 
mail  address:  dobak.pat@epa.gov. 
SUPPLEMENTARY  MFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  may  be  interested  in 
dimethoate  availability  and  use  on 
apples,  grapes,  cabbage,  collards, 
spinach,  head  lettuce,  broccoli  raab, 
fennel,  tomatillo,  lespedeza,  and  trefoil, 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry,  pesticide  users,  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  (ID)  number  OPP-2003- 
0263.  The  official  public  docket  consists 
of  the  docimients  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does    ' 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 


for  public  V  ewing  at  the  Public 
Informatiodand  Records  Integrity 
Branch  (PIFuB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  YA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friflay,  excluding  legal 
holidays.  Tie  docket  telephone  number 
is  (703)  305^-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.  epa.gov/fedrgstr. 

An  electo  »nic  version  of  the  public 
docket  is  av  -lilable  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  /  ttp://www.epa.gov/edocket/ 
to  submit  oi  view  public  comments, 
access  the  ii  idex  listing  of  the  contents 
of  the  officii  il  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  ae  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  he  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  (JiBI  and  other  information 
whose  disctbsure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasil  le,  publicly  available 
docket  mate  rials  will  be  made  available 
in  EPA's  ela[;tronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  I  lockets,  the  system  will 
identify  wh(  ither  the  docimient  is 
available  foi  viewing  iri  EPA's  electronic 
public  dock  it.  Although  not  all  docket 
materials  m  ly  be  available 
electronical  y,  you  may  still  access  any 
of  the  publii  iy  available  docket 
materials  th  ough  the  docket  facility 
identified  ir  Unit  I.B.  EPA  intends  to 
work  towar(  s  providing  electronic 
access  to  all  of  the  publicly  available 
docket  mate  rials  through  EPA's 
electronic  p  iblic  docket. 

For  publi(  commenters,  it  is 
important  tc  note  that  EPA's  policy  is 
that  public  ( omments,  whether 
submitted  e  ectronically  or  in  paper, 
will  be  mad ;  available  for  public 
viewing  in  I  PA's  electronic  public 
docket  as  EI  A  receives  them  and 
without  cha  ige,  unless  the  comment 
contains  co|  yrighted  material,  CBI,  or 
other  inforn  ation  whose  disclosure  is 
restricted  b)  statute.  When  EPA 
identifies  a  i  :omment  containing 
copyrighted  material,  EPA  will  provide 


a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  pubUc  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiue  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ED  number  in  the  subject  line  on 
the  first  page  of  yom-  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoiu- 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 


Federal  Register /Vol.  68,  No.  175 /Wednesday.  September  10,  2003 /Notices 


53373 


comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0263.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ED  Number  OPP- 
2003-0263.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0263. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIE), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0263. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBl  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI     . 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 


identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  markjed  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments:    ^ 

1.  Explain  ymir  views  as  clearly  as 
possible.       ( 

2.  Describe  any  assimiptions  that  you 
used.  ^>*-._— ^ 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  response.  It  would  also  be 
helpful  if  you  provided  the  name,  date, 
and  Federal  Register  citation  related  to 
your  comments. 

II.  What  Action  is  the  Agency  Taking? 

This'  notice  announces  the  aiQended 
registration  requests  by  Cheminova, 
Inc.,  BASF,  Gowan,  Drexel,  and 
Microflo  for  the  deletion  of  certain  uses 
from  their  products  containing 
dimethoate.  The  uses  requested  for 
deletion  are:  Apples,  grapes,  cabbage, 
coUards,  spinach,  head  lettuce,  broccoli 
raab,  fennel,  tomatillo,  lespedeza,  and 
trefoil.  In  addition,  the  registrants 
waived  the  180-day  comment  period  for 
these  use  deletions. 

Dimethoate  is  a  systemic 
organophosphate  insecticide  registered 
for  use  on  a  wide  variety  of  fruit. 


vegetables,  grains,  ornamentals,  and 
forestry  uses.  The  registered  uses  on 
apples,  grapes,  cabbage,  coUards, 
spinach,  and  head  lettuce  have  been 
identified  as  significantly  contributing 
to  the  dietary  risks  associated  with 
human  consumption  of  these  crops.  The 
other  registered  uses  included  in  this 
notice,  broccoli  raab,  fennel,  tomatillo, 
lespedeza,  and  trefoil,  were  added  to  the 
requests  based  on  follow-up  to 
previously  submitted  comments  stating 
that  these  crops  would  not  be  supported 
for  reregistration.  This  notice  announces 
EPA's  receipt  of  the  use  deletion 
requests  and  a  30-day  public  comment 
period  to  provide  input  regarding  the 
requests.  The  Agency  believes  that  the 
impact  to  growers  on  deleting  broccoli 
raab,  fennel,  tomatillo,  lespedeza,  and 
trefoil  will  be  minimal.  Although  there 
is  significant  use  on  apples,  grapes, 
cabbage,  coUards,  spinach,  and  head 
lettuce,  the  technical  registrants  have 
elected  to  delete  these  uses  in  order  to 
address  dietary  risks  ft'om  dimethoate. 
The  following  table  includes  the  names 
and  registration  numbers  for  the  affected 
products: 

Manufacturing-Use  Product 
Registration  Amendment  Requests 


Company 

Reg- 
istra- 
tion 
No. 

Product 

Cheminova 

4787-7 

Chemathoate  Tech- 
nical 

BASF 

796^ 
32. 

* 

Perfekthion  Manu- 
factures' Tech- 
nical 

ISowan 

10163- 
211 

Gowan  Dimetftoate 
Technical 

Drexel 

19713- 
209 

Drexel  Dimethoate 
Technical 

Micro  Flo 

5ia36- 
279 

Dimethoate  Tech- 
nicai 

m.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a , 
request  for  cancellation  must  submit 
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such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  October  10,  2003.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product{s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due.  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  order  is  issued.  This  policy 
is  in  accordance  with  the  Agency's 
statement  of  policy  as  prescribed  in  the 
Federal  Register  of  June  26, 1991  (56  FR 
29362)  (FRL-3846-4).  Exceptions  to  this 
genesal  rule  will  be  made  if  a  product 
poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  Data 
Call-In.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  Stocks  of 
registered  pesticide  products  v/hich  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product.  Exception  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  a  Special 
Review  action,  or  where  the  Agency  has 
identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical: 

Listof  Subiects 

Enviroiunental  protection.  Pesticides 
and  pests. 


Dated:  AuAist  27,  2003. 
Betty  Shac  deford 

Acting  Directpr. 
Reregistratioi 
Programs 
IFR  Doc.  03-; 
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EPA  Region  4  is  the  permit  issuing 
authority. 

DATES:  Comments  relative  to  this  draft 
permit  are  not  required;  however,  if  you 
wish  to  submit  comments,  the 
comments  must  be  received  by 
November  10,  2003. 
ADDRESSES:  Persons  wishing  to 
comment  on  or  object  to  any  aspects  of 
this  permit  reissuance  or  wishing  to 
request  a  public  hearing,  are  invited  to 
submit  the  same  in  writing  within  sixty 
(60)  days  of  this  notice  to  the  Water 
Management  Division,  United  States 
Environmental  Protection  Agency, 
Region  4,  Atlanta  Federal  Center,  61 
Fors>'th  Street,  SW.,  Atlanta,  GA  30303- 
8960,  Attention:  Ms.  Ann  Brown. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
proposed  NPDES  general  permit,  fact 
sheet  and  other  relevant  documents  are 
on  file  and  may  be  inspected  any  time 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday  at  the  address  shown 
below.  Copies  of  the  draft  NPDES 
general  permit,  fact  sheet  or  other 
relevant  documents  may  be  obtained  by 
writing  the  United  States  Environmental 
Protection  Agency,  Region  4,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW., 
Atlanta,  GA  30303-8960,  Attention:  Ms. 
Ann  Brown,  or  calling  (404)  562-9288. 
In  addition,  copies  of  the  draft  NPDES 
general  permit,  fact  sheet  or  other 
relevant  documents  may  be  downloaded 
at  www.epa.gov/region4/water/permits/ 
stormwater.html. 

Contact  Mr.  Floyd  Wellborn, 
telephone  number  (404)  562-9296,  or 
Mr.  Michael  Mitchell,  telephone 
number  (404)  562-9303,  or  at  the 
following  address:  United  States 
Environmental  Protection  Agency, 
Region  4,  Water  Management  Division, 
NPDES  and  Biosolids  Permits  Section, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW.,  Atlanta,  GA  30303-8960. 
SUPPLEMENTARY  INFORMATION: 

I.  Procedures  for  Reaching  a  Final 
Permit  Decision 

Pursuant  to  40  CFR  124.13,  any 
person  who  believes  any  condition  of 
the  permit  is  inappropriate  must  raise 
all  reasonably  ascertainable  issues  and 
submit  all  reasonably  available 
arguments  in  full,  supporting  their 
position,  by  the  close  of  the  comment 
period.  All  comments  on  the  proposed 
NPDES  general  permit  received  within 
the  60-day  period  vvrill  be  considered  in 
the  formulation  of  final  determinations 
regarding  the  permit  reissuance. 

After  consideration  of  all  written 
comments,  the  requirements  and 
policies  in  the  Act,  and  all  appropriate 
regulations,  the  EPA  Regional 
Administrator  will  make  a 
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detennination  regarding  the  general 
permit  reissuance.  If  the  determination 
is  substantially  unchanged  from  those 
announced  by  this  notice,  the 
Administrator  will  so  notify  all  persons 
submitting  written  comments.  If  the 
determination  is  substantially  changed, 
the  Administrator  may  issue  a  public 
notice  indicating  the  revised 
detennination. 

A  formal  hearing  is  available  to 
challenge  any  NPDES  permit  issued 
according  to  the  regulations  at  40  CFR 
124.15,  except  for  a  general  permit  as 
cited  by  40  CFR  124.71.  Within  120 
days  following  notice  of  EPA's  final 
decision  for  the.general  permit  under  40 
CFR  124.15,  any  interested  person  may 
appeal  the  permit  in  the  Federal  Court 
of  Appeals  in  accordance  with  section 
509(b)(1)  of  the  CWA.  Persons  affected 
by  a  general  permit  may  not  challenge 
the  conditions  of  a  general  permit  as  a 
right  in  further  Agency  proceedings. 
They  may  instead  either  challenge  the 
general  permit  in  court,  or  apply  lor  an 
individual  permit  as  specified  at  40  CFR 
122.21,  as  authorized  at  40  CFR  122.28, 
and  then  request  a  formal  hearing  on  the 
issuance  or  denial  of  an  individual 
permit. 

n.  Background 

A.  Statutory  and  Regulatory  History 

Section  405  of  the  Water  Quality  Act 
of  1987  added  section  402(p)  to  the 
CWA,  which  directed  the  EPA  to 
develop  a  phased  approach  to  regulate 
the  storm  water  discharges  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program. 
EPA  published  a  final  regidation  on  the 
first  phase  of  this  program  on  November 
16, 1990,  establishing  permit 
application  requirements  for  "storm 
water  discharges  associated  with 
industrial  activity."  Construction 
activities  that  disturb  at  least  five  acres 
of  land  or  are  part  of  a  larger  plan  of 
development  and  have  point  source 
discharges  to  waters  of  the  U.S.,  are 
defined  in  40  CFR  122.26(b)(14){x)  as  an 
"industrial  activity."  Upon  the  advent 
of  the  Phase  II  storm  water  regulations, 
these  activities  became  referred  to  as 
large  construction  activities. 

Phase  II  of  the  storm  water  program 
was  published  in  the  Federal  Register 
on  December  8, 1999.  Phase  11  includes 
sites  distiu-bing  at  least  one  acre  of  land 
and  less  than  five  acres,  as  well  as  sites 
less  than  one  acre  of  land  area  that  are 
part  of  a  larger  common  plan  of  ^ 

development  or  sale  if  the  larger 
common  plan  will  ultimately  disturb 
equal  to  or  greater  than  one  and  less        > 
than  five  acres.  Small  construction 


activity  is  defined  at  40  CFR 
122.26(b)(15)(i). 

B.  Significant  Changes  From  the  1998 
General  Permit  and  the  Subsequent 
2000  Modification 

1.  The  organization  and  numbering  of 
the  permit  has  been  changed  from  the 
March  1998  (63  FR  15622)  permit  and 
the  April  2000  (64  FR  25122)  permit 
modification  to  mirrcM'  the  organization 
and  numbering  of  the  national  permit 
issued  by  various  other  EPA  regions  in 
the  July  2003  Federal  Register  (68  FR 
39087).  This  change  also  will  support 
the  use  of  the  NOI  form  used  to  apply 
for  coverage  luider  the  general  permit. 
The  NOI  directs  the  appUcant  to  certain 
sections  of  the  permit.  Therefore,  it  is 
imperative  that  the  permit  sections  cited 
correspond  to  the  topics  referenced  in 
the  NOI. 

2.  Coverage  for  discharges  from  small 
construction  activities  has  been  added 
to  the  eligibility  provisions. 

3.  The  eligibihty  conditions  were 
clarified  regarding  facilities  discharging 
to  water  bodies  with  Total  Maximum 
Daily  Loads  (TMDLs). 

4.  Waivers  have  been  added  for 
qualifying  discharges  from  small 
construction  activities. 

5.  The  permit  coverage  area  has  been 
changed.  Today's  proposed  reissuance 
no  longer  covers  facilities  on  non-Indian 
lands  in  the  State  of  Florida.  It  does 
continue  to  cover  facilities  on  Indian 
Coimtry  lands  within  the  States  of 
Alabama,  Florida,  Mississippi  and 
North  Carolina. 

6.  The  NOI  has  been  changed  frt)m  the 
previous  permit.  See  page  78118  of  the 
December  20,  2002,  Federal  Register  (67 
FR  78116)  for  a  detailed  discussion  on 
the  changes. 

C.  Summary  of  Terms  and  Conditions  of 
the  Proposed  General  Permit 

1.  Discharges  Covered 

Operators  of  large,  five  acres  and 
greater,  and  small,  one  acre  to  less  than 
five  acres,  construction  activities  on 
Indian  Coimtry  lands  within  the  States 
of  Alabama,  Florida,  Mississippi  and 
North  Carolina  may  be  eligible  to  obtain 
coverage  under  this  permit  for  allowable 
storm  water  and  non-storm  water 
discharges  specifically  listed  in  the 
permit. 

2.  Limitations  on  Coverage 

The  proposed  general  permit  retains 
the  eligibility  restrictions  fi^m  the 
previous  permit.  The  permit  does  not 
regulate  post-construction  discharges, 
storm  water  discharges  commingled 
with  non-storm  water  discharges,  except 
as  noted  below,. discharges  previously 


covered  by  another  NPDES,  discharges 
which  cause  or  contribute  to  a  violation 
of  a  water  quaUty  standard,  discharges 
which  adversely  affect  threatened  or 
endangered  species  or  their  critical 
habitat,  or  discharges  which  adversely 
affect  a  listed  or  proposed  to  be  listed 
historic  place  or  resoiut:e.  In  addition, 
the  permit  includes  a  new  restriction  on 
discharges  of  storm  water  to  waters  for 
which  a  TMDL  has  been  developed. 
Discharges  of  storm  water  from  large 
and  small  construction  activitiens  that  do 
not  meet  the  eligibility  requirements  of 
the  proposed  general  permit  would  be 
required  to  submit  an  individual  permit 
application. 

3.  Deadlines  and  Permit  Application 
Process 

To  obtain  discharge  authorization 
under  the  proposed  general  permit, 
dischargers  must  submit  an  NOI,  which 
requires  basic  information  about  the 
facility  owner/operator,  location  and 
discharge(s).  NOI  due  dates,  for 
construction  activities  on  Indian  lands 
in  Alabama,  Florida,  Mississippi  and 
North  Carolina,  are  as  follows: 

i.  Ongoing  construction  activities 
previously  covered  by  an  NPDES 
permit,  must  submit  an  NOI  within  60 
days  of  the  effective  date  of  this  permit. 

ii.  New  construction  activities,  after 
the  effective  date  of  this  permit,  must 
submit  an  NOI  at  least  48  hours  prior  to 
the  commencement  of  any  construction 
activity  [e.g.,  the  initial  disturbance  of 
soils  associated  with  clearing,  grading, 
excavation  activities,  or  other 
construction  activities). 

4.  Storm  Water  PoUution  Prevention 
Plans 

The  proposed  general  permit  requires 
operators  covered  by  the  permit  to 
develop  and  implement  a  SWPPP.  All 
SWPPPs  must  be  developed  in 
accordance  with  soimd  engineering 
practices  and  developed  specific  to  the 
site.  The  SWPPP  must  be  prepared  prior 
to  submission  of  the  NOI. 

m.  Executive  Order  12866 

Under  Executive  Order  12866  (58  ER 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  in  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health,  or 
safety,  or  State,  local,  or  Tribal 
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governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  0MB  has  exempted  review  of 
NPDES  general  permits  under  the  terms 
of  Executive  Order  12866. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment  rule 
making  requirements  imder  the 
Administrative  Procedures  Act  (APA)  or 
any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

Issuance  of  em  NPDES  general  permit 
is  not  subject  to  rule  making 
requirements,  including  the  requirement 
for  a  general  notice  of  proposed  rule 
making,  under  APA  section  533  or  any 
other  law,  and  is  thus  not  subject  to  the 
RFA  requirements. 

The  APA  defines  two  broad,  mutually 
exclusive  categories  of  agency  action — 
"rules"  and  "orders."  APA  section 
551(4)  defines  rule  as  "an  agency 
statement  of  general  or  particular 
applicability  and  future  effect  designed 
to  implement,  interpret  or  prescribe  law 
or  policy  or  describing  the  organization, 
procedure,  or  practice  or  requirements 
of  an  agency  ..."  APA  section  551(6) 
defines  orders  as  "a  final  disposition 
.  .  .  of  an  agency  in  a  matter  other  than 
rule  making  but  including  licensing." 
APA  section  551(8)  defines  "license"  to 
"include  ...  an  agency  permit ..." 
The  APA  thus  categorizes  a  permit  as  an 
order,  which  by  the  APA's  definition  is 
not  a  rule.  Section  553  of  the  APA 
establishes  "rule  mjiking"  requirements. 
APA  section  551(5)  defines  "rule 
making"  as  "the  agency  process  for 
formulating,  amending,  or  repealing  a 
rule."  By  its  terms^. section  553  applies 
only  to  rules  and  not  to  orders, 
exempting  by  definition  permits. 

V.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  "regulatory  actions"  to  refer  to 
regulations.  (See,  e.g.,  UMRA  section 


401,  "Each  <  gency  shall  .  .  .  assess  the 
effects  of  Fe  deral  regulatory  actions  .  .  . 
(other  than  I  o  the  extent  that  such 
regulations  ncorporate  requirements 
specifically  set  forth  in  law).")  UMRA 
section  102  defines  "regulation"  by 
reference  to  2  U.S.C.  658  which  in  turn 
defines  "reg  ilation"  and  "rule"  by 
reference  to  section  601(2)  of  the  RFA. 
That  section  of  the  RFA  defines  "rule" 
as  "any  rule  for  which  the  agency 
publishes  a  lotice  of  proposed  rule 
making  purs  uant  to  section  553(b)  of  the 
APA,  or  any  other  law." 

As  discus  led  in  the  RFA  section  of 
this  notice,  JPDES  general  permits  are 
not  "rules"  )y  definition  under  the  APA 
and  thus  no  subject  to  the  APA 
requirement  to  publish  a  notice  of 
proposed  ru  e  making.  NPDES  general 
permits  are  i  ilso  not  subject  to  such  a 
requirement  under  the  CWA.  While  EPA 
publishes  a  lotice  to  solicit  public 
comment  or  draft  general  permits,  it 
does  so  purs  uant  to  the  CWA  section 
402(a)  requiiement  to  provide  an 
opportunity  for  a  bearing.  Therefore, 
NPDES  general  permits  are  not  "rules" 
for  RFA  or  UMRA  purposes. 

VI.  Paperwc  rk  Reduction  Act 


EPAHQ-ha 
requirement  > 
facilities  res  ilting 
constructior 
Paperwork 
U.S.C.  3501 
collection 
construction 
constructior 
been  approv  3d 
Managemen 
Control  No. 
submissions 


program  un<  er 
CWA.  Infort  lation 
requirement  > 
permit  for  s 
were  submiAed 
No.  2040-031 
and  will  be 
Federal 


Carol  Kemkei 

Acting  Direck  r, 
[FR  Doc.  03-: 
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Notice  of  Pi  blic 
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6i60-50-U 


FEDERAL  CjOMMUNICATIONS 
COMMISSIC  N 


Committee  Act 
ic  IMeeting 


Communications 
of  public  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  that  the 
Advisory  Committee  on  Diversity  for 
Communications' in  the  Digital  Age  has 
been  established  and  is  holding  its  first 
meeting,  which  will  be  held  at  the 
Federal  Communications  Commission 
in  Washington,  DC. 

DATES:  September  29,  2003  at  2  p.m.  to 
4  p.m. 

ADDRESSES:  Federal  Communicatioiis 
Commission,  Commission  Meeting 
Room,  Room  TW-C305.  445  12th  St. 
SW.,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Mago,  Designated  Federal  Ofi^icer  of 
the  Committee  on  Diversity,  or  Maureen 
C.  McLaughlin,  Alternate  Designated. 
Federal  Officer  of  the  Committee  on 
Diversity,  445  12th  St.  SW., 
Washington,  DC  20554;  telephone  (202) 
418-2030^  e-mail  fane.Mago  @fcc.gov, 
Maureen.MclaughIin@fcc.gov.  Press 
Contact,  Audrey  Spivak,  Office  of  Public 
Affairs,  202-418-0512,  aspivak@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Diversity  Committee  was  established  by 
the  Federal  Communications 
Commission  to  examine  current 
opportunities  and  develop 
recommendations  for  policies  and 
practices  that  will  further  enhance  the 
ability  of  minorities  and  women  to 
participate  in  telecommunications  and 
related  industries.  The  Diversity 
Committee  will  tap  the  expertise  of 
high-level  players  in  the 
communications  sector  as  well  as  the 
financial  and  technology  communities. 
The  Diversity  Committee  will  prepare 
periodic  and  final  reports  to  aid  the  FCC 
in  its  oversight  responsibilities  and  its 
regulatory  reviews  in  this  area.  In 
conjunction  with  such  reports  and 
analyses,  the  Diversity  Committee  will 
make  recommendations  to  the  FCC 
concerning  the  need  for  any  guidelines, 
incentives,  regulations  or  other  policy 
approaches  to  promote  diversity  of 
participation  in  the  communications 
sector.  The  Diversity  Committee  will 
also  develop  a  description  of  best 
practices  within  the  communications 
sector  for  promoting  diversity  of 
participation. 

Information  concerning  the  activities 
of  the  Diversity  Committee  can  be 
reviewed  at  the  Committee's  Web  site: 
http://www.fac.gov/DiversityFAC. 
Material  relevant  to  the  September  29th 
meeting  will  be  posted  there. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  acconunodate  as  many 
people  as  possible.  However, 
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admittance  will  be  limited  to  the  seating 
available.  A  live  RealAudio  feed  will  be 
available  over  the  Internet;  information 
on  how  to  tune  in  can  be  found  at  the 
Commission's  Web  site:  www.fcc.gov. 

The  public  may  submit  written 
Vomments  to  the  Council's  designated 
Federal  Officer  before  the  meeting. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-22971  Filed  9-9-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2626] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

September  3,  2003. 

Petitions  for  Reconsideration  and 
Clarification  has  been  filed  in  the 
Commission's  Rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW!, 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  September  25,  2003.  See 
§  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  the 
Commission's  Rules-Competitive 
Bidding  Procedures  (WT  Docket  No.  97- 
82). 

Number  of  Petitions  Filed:  2. 

Subject:  In  the  Matter  of  the 
Implementation  of  sections  309(j)  and 
337  of  the  Communications  Act  of  1934 
as  Amended  (WT  Docket  No.  99-87); 
'  Promotion  of  Spectrum  Efficient 
Technologies  on  Certain  Part  90 
Frequencies. 

Number  of  Petitions  Filed:  19. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-22967  Filed  9-9-03;  8:45  am] 

BILLING  QODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)).  * 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserx'e  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  24,  2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001; 

1 .  Richard  Larry  and  Lois  Voorhees, 
Omaha,  Nebraska;  Patricia  Lee  and 
James  A.  Bohart,  Harvard,  Nebraska;  and 
Steven  Lowe  and  Deborah  L.  Voorhees, 
Harvard,  Nebraska;  to  retain  voting 
shares  of  Harvard  State  Company, 
Harvard,  Nebraska,  and  thereby 
indirectly  retain  voting  shares  of 
Harvard  State  Bank,  Harvard,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  4,  2003. 
Robert  deV.  Frierson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  03-22975  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wrriting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  thn 
nonbanking  company  complies  with  thf 
standards  in  section  4  of  the  BHC  Acl 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  'le 
conducted  throughout  the  United  States. 
Additional  information  'tn  all  bank 
holding  companies  may  be  obtained 
fi'om  the  National  Infnnnalion  Center 
website  at  www.ffiec.iin\./nic/. 

Unless  otherwise  noted,  commoati 
regarding  each  of  thcso  applications 
must  be  received  at  the  Reserve  Bunk 
indicated  or  tlie  officer  of  the  Board  of 
Governors  not  later  than  October  3. 
2003. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basiiicei.  Direcidf. 
Regional  and  Community  Bank  Grnup) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1.  Sun  West  Capital  Corporation.  Las 
Vegas,  Nevada;  to  become  a  bank 
holding  company  by" acquiring  100 
percent  of  the  voting  shares  of  Sun  West 
Bank.  Las  Vegas,  Nevada. , 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4,  2003. 

Roliert  deV.  Frierson, 

Deputy  Secretary  of  tlie  Board.      - 

[FR  Doc.  03-22976  Filed  9-9-03:  8:45  ami 

BILUNG  CODE  6210-01-S 


GENERAL  ACCOUNTING  OFRCE 
[Document  No.  JFMiP-SR-OS-02] 

Joint  Financial  Management 
Improvement  Program  (JFMIP)— 
Federal  Financial  Management  System 
Requirements  (FFMSR) 

AGENCY:  Joint  Financial  Management 
Improvement  Program  (JFMIP). 

ACTION:  Notice  of  document  finalization 
and  posting. 

summary:  The  JFMIP  is  seeking 
aiuiouncement  of  document  finalization 
and  posting  for  the  JFMIP  document 
entitled, "Inventory,  Supplies,  and 
Materials  System  Requirements"  dated 
September  2003.  The  document  is  an 
update  of  the  Federal  Financial 
Management  System  Requirements 
(FFMSR)  document  addressing  standard 
financial  requirements  for  Federal 
logistics  systems.  The  document  is 
intended  to  assist  agencies  when 
developing,  improving  or  evaluating 
inventory  held  for  sale,  operating 
materials  and  supplies,  and  stockpile 
materials  systems.  It  provides  the 
baseline  functionality  that  agency 
systems  must  have  to  support  agency 
missions  and  comply  with  laws  and 
regulations.  This  document  augments 
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the  existing  body  of  FFMSR  that  define 
financial  system  functional 
requirements  that  are  used  in  evaluating 
compliance  with  the  Federal  Financial 
Management  Improvement  Act  (FFMIA) 
of  1996. 

DATES:  For  release  as  soon  as  possible. 
ADDRESSES:  The  document  is  available 
on  the  JFMIP  Web  site:  www.jfmip.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvon  Lloyd  at  elvon.IIoyd@gsa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
FFMIA  of  1996  mandated  that  agencies 
implement  and  maintain  systems  that 
comply  substantially  writh  FFMSR, 
applicable  Federal  accounting 
standards,  and  the  U.S.  Government 
StandcU'd  General  Ledger  at  the 
transaction  level.  The  FFMIA  statute 
codified  the  JFMIP  financial  system 
requirements  documents  as  a  key 
benchmark  that  agency  systems  must 
meet  to  substantially  comply  with 
systems  requirements  provisions  under 
FFMIA.  To  support  the  provisions 
outlined  in  the  FFMIA,  the  JFMIP  is 
updating  obsolete  r^equirements 
dociunents  and  publishing  additional 
requirements  documents. 

Karen  Cleaiy  Alderman, 

Executive  Director.  Joint  Financial 
Management  Improvement  Program. 
[FR  Doc.  03-22952  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  161IMn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980.  as  amended 
most  recently  at  68  FR  37500-37502, 
dated  June  24,  2003)  is  amended  to 
reorganize  the  Office  of  Equal 
Employment  Opportunity,  Office  of.the 
Director. 

Section  C-B,  Organization  and    • 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  Equal 
Employment  Opportunity  and  insert  the 
following: 

Office  of  Equal  Employment. 
Opportunity  (CA9).  The  Office  of  Equal 
Employment  Opportunity  (OEEO)  is 
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Office  of  the  Director, 
Disease  Control  and 
CDC).  The  Director,  OEEO, 
principal  advisor  to  the 

on  all  equal  employment 
matters.  The  Office:  (1) 
recommends  for  adoption 
( lEEO  policies,  goals,  and 
carry  out  the  directives  of 

of  Personnel 
,  U.S.  Equal  Employment 
Conimission.  and 
Health  and  Human 
equal  employment 
policies  and  requirements 
dated  by  Title  VII,  Civil 
1964;  Age  Discrimination 
njent  Act  (ADEA); 

Act  of  1973;  Civil  Service 
29  CFR  1614,  Federal 
Employment  Opportunity; 
drderl  1478,  Equal 

Opportunity  in  the  Federal 
(2)  provides  leadership, 
technical  guidance  to 
managers  and  staff  for  the 
of  comprehensive  OEEO 
plans;  (3)  coordinates  and 
y  OEEO  operations  and 
affirmative  action;  (4) 
s,  programs,  and 
o  assure  the  prompt  receipt, 

and  resolution  of 
)f  alleged  discrimination  by 

,  sex.  age,  religion, 
in,  handicap,  or  by  reason 
retaliation;  (5)  coordinates 
p|nent  of  comprehensive 

is  programs  to  assure  full 
jf  the  needs  of  women, 
i  Jid  the  handicapped  in 
€  mployment;  (6)  identifies 
EO  functions  within  CDC 
the  development  of  a 

in  OEEO  for  all  CDC 
;  (7)  prepares,  or 
the  preparation  of,  reports 
designed  to  reflect  the 
oyment  of  women  and 
CDC  and  maintains  liaison 
md  other  organizations 
ith  equal  employment 
(8)  ensures  effective 
of  OEEO  activities  with 
and  training  programs, 
Centers/Institute/Offices 
planning  and  support 
the  health  professions;  (9) 
system  of  structured  reviews 
of  CDC  OEEO  activities 
operations  and 
,  including  the 
5  Major  Initiatives  Traction 
9EEO;  (10)  assists  in 
adequate  allocation  of 
OEEO  including  the 

of  guidelines  for 
lection,  and  training  of 


cur  iculum 
isory  personnel; 


^'se ; 
em  j1 
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agency  OEEO  personnel;  (11)  develops 
and  directs  research  and  evaluation 
studies  to  focus  on,  and  improve  the 
effectiveness  of,  OEEO  program 
activities;  (12)  provides  direct  support 
for  OEEO  program  activities  in  CDC. 

Dated:  July  30,  2003. 
William  Gimson, 

Ctiief  Operating  Officer,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  03-22987  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  416&-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  68  FR  47065-47076, 
dated  August  7,  2003)  is  amended  to 
reorganize  the  Financial  Management 
Office. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  functional 
statement  of  the  Financial  Management 
Office  and  insert  the  following: 

Financial  Management  Office 
(HCAJ2).  (1)  Provides  leadership  and 
coordination  in  the  development  and 
administration  of  CDC's  financial 
management  policies;  (2)  develops 
budget  submissions  for  CDC;  (3) 
collaborates  with  CDC's  Office  of 
Program  Planning  and  Evaluation  in  the 
development  and  implementation  of 
long-range  program  and  financing  plans; 
(4)  participates  in  budget  reviews  and 
hearings;  (5)  manages  CDC's  system  of 
internal  budgetary  planning  and  control 
of  funds;  (6)  develops  and  implements 
CDC-wide  budgetary,  accounting,  and 
fiscal  systems  and  procedures;  (7) 
conducts  CDC-wide  manpower 
management  (including  productivity 
measurement)  activities;  provides 
accounting  and  auditing  services;  (8) 
prepares  financial  reports;  (9)  serves  as 
the  focal  point  for  domestic  and 
international  travel  policy,  procedures 
and  interpretation;  (10)  provides 
legislation  reference  services;  (11)  plans, 
directs,  and  conducts  internal  quality 
assurance  reviews;  (12)  analyzes  data 
and  makes  recommendations  to  assure 
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effective  safeguards  are  in  place  to 
prevent  fraud,  waste  and  abuse;  (13) 
assists  in  identifyuig  or  conducting 
special  financial  management  training 
programs;  and  (14)  maintains  liaison 
with  the  Office  of  the  Secretary, 
Department  of  Health  and  Human 
Services,  and  other  Government 
organizations  on  financial  management 
matters. 

Office  of  the  Director  (HCAJ21).  (1) 
Provides  leadership  and  guidance  in  all 
areas  of  financial  management;  (2) 
serves  as  a  CDC  witness  in  budget 
hearings  before  Committees  of  Congress, 
Office  of  Management  and  Budget,  and 
Department  of  Health  and  Human 
Services;  (3)  participates  with  top 
management  in  program  planning  and 
policy  determinations,  evaluations 
conferences,  and  decisions  concerning 
financial  resources;  (4)  provides  a 
centralized  source  for  ciurent 
information  on  financial  management 
legal  and  regulatory  requirements 
governing  the  prevention  and  control  of 
diseases;  (5)  advises  the  CDC  Deputy 
Director  for  Program  Management 
concerning  reprogranuning  of  funds; 
and  (6)  provides  consultation  and 
assistance  in  financial  management  to 
State  and  local  health  departments 
when  requested  by  CDC  officials. 

Financial  Policy  and  Internal  Quality 
Assurance  Activity  (HCAf212).  (1) 
Provides  leadership,  consultation, 
guidance  and  advice  on  financial  policy 
and  internal  quality  assurance  matters 
for  CDC;  (2)  develops,  analyzes,  and 
evaluates  financial  management  polices, 
guidelines,  and  services  which  have 
CDC-wide  impact;  (3)  works  with 
personnel  from  all  disciplines  within 
CDC  to  identify  the  areas  in  which 
financial  policy  needs  to  be 
strengthened;  {4)  reviews,  assesses,  and 
recommends  financial  policy  that  is 
consistent  with  internal  controls  and  the 
hierarchy  of  Federal  and  Department  of 
Health  and  Human  Services  policies 
and  procedures;  (5)  ensures  that 
resources  are  safeguarded  against  fraud, 
waste,  and  abuse;  managed 
economically  and  efficiently;  and 
desired  results  are  achieved;  (6)  reviews 
and  independently  assesses  the 
soundness,  adequacy,  and  application  of 
budgetary  and  accounting  controls;  (7) 
reviews  the  reliability  and  integrity  of 
financial  and  budget  information  and 
the  means  used  to  identify,  measure, 
classify,  and  report  such  information; 
(8)  reviews  the  adequacy  and 
effectiveness  of  systems  and  procedures 
having  em  impact  on  expenditures  of 
funds  and  use  of  resources;  (9)  assesses 
the  reliability  and  accuracy  of 
accounting  and  budgetary  data  and 
reports  developed  within  CDC;  and  (10) 


identifies  problems  and  weaknesses  in 
internal  controls  and  provides  reliable 
information  for  management  to  base 
corrective  action. 

Accounting  Branch  (HCAJ22).  (1)  In 
conjimction  with  the  Financial  Policy 
and  hitemal  Quality  Assurance  Activity, 
develops  accoimting  and  travel  policies 
and  procedures  for  CDC;  (2)  provides 
financial  information  for  management 
purposes,  effective  control  and 
accoimtability  of  all  funds,  and  suitable 
integration  of  CDC  accounting  with  the 
accounting  operations  of  the  U.S. 
Treasury;  (3)  coordinates  activities  of 
the  Accounting  Branch  with  the  FMO 
Director,  the  FMO  Budget  Branch,  the 
FMO  Financial  Services  Branch,  the 
Financial  Policy  and  hitemal  Quality 
Assurance  Activity,  and  the  FMO 
Financial  Systems  Branch;  (4) 
coordinates  accoimting  and  travel 
policy  issues  with  the  HHS  Office  of 
Financi£tl  Policy;  (5)  reviews  and 
develops  accoimting  systems  to  comply 
with  requirements  of  HHS  and  the 
General  Accounting  Office  and 
maintains  an  integrated  system  of 
accounts  to  meet  the  budgetary  and 
accounting  requirements  of  CDC;  (6) 
reviews  and  implements  the  legal, 
accounting  and  reporting  requirements 
of  the  Chief  Financial  Officers'  Act,  the 
Federal  Managers'  Financial  hitegrity 
Act,  the  Principles  of  Appropriation 
Law  and  other  regulatory  requirements; 
(7)  compiles  all  accounting  information 
for  the  5- Year  Financial  Management 
Plan  which  provides  CDC's  financial 
management  vision  and  objectives  for 
the  ensuing  5  year  period;  (8)  develops 
strategies  for  employee  training  and 
professional  development;  and  (9) 
compiles  and  submits  the  annual 
financial  statements  required  by  the 
Chi6f  Financial  Officers'  Act. 

Debt  and  Property  Management 
Section  (HCAJ223).  (1)  Compiles  and 
submits  the  quarterly  HHS  Debt 
Management  report  which  reports  the 
status  of  all  unpaid  debts  due  to  CDC 
from  the  public;  (2)  compiles  and 
submits  the  annual  Treasury  report  of 
debts  due  to  CDC;  (3)  performs  all  debt 
collection  activities  in  accordance  with 
the  Debt  Collection  Act  of  1982  and  in 
accordance  with  requirements  provided 
by  HHS;  (4)  prepares  customer  billings; 
(5)  collects  and  records  all  amounts 
billed  to  customers;  (6)  controls  billings 
and  collections  processed  on  the  On- 
line Payment  and  Collection  System 
(OPAC/IPAG)  related  to  debt  collection: 
(7)  reconciles  accounts  receivable 
subsidiary  records  to  the  CDC  general 
ledger  receivable  accounts;  (8) 
coordinates  CDC's  debt  collection 
activities  with  FMO's  Financial  Services 
Branch  and  with  CDC  program 


administrative  offices;  (9)  coordinates 
all  debt  collection  activities  with  the 
U.S.  Justice  Department  and  with 
private  collection  agencies'  (10) 
prepares  and  controls  daily  deposits 
which  are  delivered  to  the  Federal 
Reserve  Bank;  (11)  performs  property 
accounting  activities  including 
maintenance  of  general  ledger  property 
accounts  and  reconciliation  with  the 
CDC  Personal  Property  System;  and  (12) 
maintains  fravel  advance  records  and 
reconciles  subsidiary  records  to  general 
ledger  advance  accounts. 

Cincinnati  Accounting  Section 
(HCAf222).  (1)  Maintains  a  system  of 
accounts  to  meet  the  budgetary  and 
accounting  requirements  of  the  NIOSH 
accounting  point;  (2)  provides  financial 
information  for  management  purposes, 
effective  control  and  accountability  of 
all  accounting  point  funds,  and 
integration  of  NIOSH  accounting  with 
the  account  and  reporting  operations  of 
CDC  and  the  U.S.  Treasury;  (3) 
coordinates  the  NIOSH  accounting  point 
accounts  payable  and  receivable 
activities  including  auditing  of 
vouchers;  (4)  reviews  the  NIOSH 
accounting  point  system  for  compliance 
with  CDC,  HHS  and  General  Accounting 
Office  requirements;  and  (5)  reconciles 
NIOSH  accounting  point  general  ledger 
accounts  including  cash,  property  and 
receivables. 

General  Ledger  Section  (HCAJ224].  (1) 
Compiles  and  submits  the  Report  of 

'  Budget  Execution  which  reports  the 
obligations  incurred  against  the  current 
year  appropriation;  (2)  compiles  and 

.  submits  the  monthly  Statement  of 
Transactions  report  to  the  U.S.  Treasury 
which  reports  the  CDC  cash 
disbursements  by  appropriation;  (3) 
reconciles  general  ledger  cash  accounts 
with  the  U.S.  Treasury  monthly 
disbursements  and  receipts:  (4) 
performs  daily  maintenance  on  the  *■ 
general  ledger  accounts  including  the  . 
asset,  liability,  capital  and  budgetar\- 
accounts;  (5)  makes  recommendations 
for  improvements  to  the  accounting 
system  and  monitors  internal  controls: 
(6)  analyzes  the  general  ledger  accounts, 
prepares  system-wide  reconciliations 
and  interprets  the  effect  of  transactions 
on  the  CDC's  financial  resources:  (7) 
develops  new  reports  to  support  budget 
requirements  and  to  support  the  needs 
of  CDC  management:  (8)  controls  input 
of  all  funding  transactions;  (9)  performs 
daily  maintenance  of  accounting  system 
tables;  and  (10)  controls  grant  awards 
processed  through  the  Payment 
Management  System  (PMS)  including 
submission  of  grant  obligations  to  PMS. 
recording  of  disbursements  received 
from  PMS  and  reconciliation  of  the 
general  ledger  accounts. 
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Budget  Branch  (HCAJ23).  (1)  Provides 
leadership,  consultation,  guidance,  and 
advice  on  budgetary  matters  to  CDC;  (2) 
prepares  consolidated  appropriation 
budget  estimates  including  narrative 
justifications;  (3)  conducts  studies  in 
budget  planning  to  determine  proper 
relationship  between  program  planning 
and  acquisition  of  funds;  (4)  develops 
criteria  to  be  used  in  estimating  program 
needs;  (5)  conducts  CDC-wide 
manpower  management  (including 
productivity  measurement)  activities; 
(6)  develops  expenditiu^  information 
for  preparation  of  quarterly  and  annual 
budgets;  (7)  designs  and  prepares 
reports,  tables,  and  analyses  to 
demonstrate  fiscal  requirements;  (8) 
serves  as  the  primary  CDC  focal  point 
for  planning,  organizing,  and 
administering  a  range  of  activities  for 
legislative  issues  related  to 
Congressional  appropriation  legislation 
matters;  (9)  siunmarizes  Congressioned 
and  legislative  positions  on  national 
public  health  program  issues  in  order  to 
establish  impact  on  CDC  budgetary 
requirements;  (10)  reviews  and  analyzes 
new  or  amended  appropriation 
legislation  or  report  language 
concerning  public  health  programs, 
health  related  research  activities,  and 
scientific  research  pertinent  to  CDC's 
mission  and  responsibilities  and 
prepares  related  issues  papers;  (11)  in 
coordination  with  CIOs,  develops 
appropriation  report  language  related  to 
budget  formulation  submissions;  (12) 
develops  strategy  and  background 
documentation  regarding  appropriation 
legislative  issues  and  prepares  related 
materials;  (13)  develops  appropriation 
legislative  background  materials  for 
presentation  to  HHS,  Office  of 
Management  and  Budget  (OMB)  and 
Congressional  Appropriations 
Committees;  (14)  assists  the  Director, 
FMO,  as  the  CDC  representative  at 
appropriations  hearings;  (15)  responds 
to  inquiries  regarding  appropriation 
budget-related  policy  issues;  and  (16) 
develops  training  strategies  on 
legislative  issues  for  the  professional 
development  of  staff. 

Financial  Systems  Branch  (HCAf25). 
(1)  Responsible  for  the  analysis,  design, 
programming,  implementation, 
enhancement  and  documentation  of 
automated  accounting  systems  and 
subsystems  for  FMO;  (2)  provides 
consultative  services  to  systems 
implementers  within  CDC,  the 
Department  and  other  Federal  agencies 
on  a  broad  range  of  issues  including 
policy,  data  integrity,  systems 
integration  and  interfacing  issues  as 
they  relate  to  financial  management 
systems;  (3)  provides  technical  support 


and  assistai  ce  to  various  conmiittees, 
teams  and  i;  sers  in  the  integration  with 
FMO  financ  ial  systems  and  the  access 
and  interpn  tation  of  financial  system 
data;  and  (4  responsible  for  hardware 
and  softwar  }  support  for 
microcomputers  and  local  area 
network(s)  within  FMO. 

FinanciaAServices  Branch  (HCAf26). 
(1)  In  conjunction  with  the  Financial 
Policy  and  ^temal  Quality  Assurance 
Activity,  develops  and  implements 
policies  and  procedures  for  all  accounts 
payable  and  disbursement  functions  at 
CDC;  (2)  coordinates  activities  of  the 
Financial  Services  Branch  with  the 
FMO  Director,  FMO  Accounting  Branch, 
FMO  Budg4  Branch,  FMO  Financial 
itemal  Quality  Assurance 
1  FMO  Financial  Systems 
loordinates  the  development 
cial  systems  to  automate 
f'able  and  disbursement 
d  maintains  and  serves  as 
point  on  all  existing 
layment  and  disbursement 


Policy  and 
Activity,  an^ 
Branch;  (3)  ( 
of  new  finaij 
accounts  pa] 
operations 
the  CDC  fo 
automated 

systems;  (4)beviews  obligation 
docimients  ind  "payment  requests  from 
a  variety  of  )rivate  sector  and 
government  sources  to  determine  the 
validity  and  legality  of  the  requests,  and 
provides  ele  ctronic  authorization  to  the 
Department  of  the  Treasury  to  issue 
checks  or  el  sctronic  funds  transfers  for 
valid  payme  nt  requests;  (5)  compiles 
and  submits  a  variety  of  cash 
managemen  and  travel  reports  required 
by  the  Depaj  tment  of  the  Treasiuy  and 
various  odi€  r  outside  agencies;  (6)  acts 
as  liaison  w  th  the  CIOs  and  outside 
customers  tc  provide  financial 
information,  resolve  problems  and 
provide  trail  ling  and  advise  on  payment, 
travel  and  d  sbursement  issues;  (7) 
serves  as  the  CDC  subject  matter  expert 
on  all  financ  ial  matters  dealing  with 
intemationa  travel,  assignments  and 
payments;  aj  id  (8)  analyzes  internal 
reports  to  pr  3vide  management 
information  an  topics  such  as  interest 
expenses,  w  >rkload,  and  various  other 
performance  indicators. 

Cash  Man  igement  and  Quality 
Control  Sect  on  (HCAJ262).  (1)  Overall 
responsibilil  y  for  policies,  procedures, 
internal  con  rols  and  systems  related  to 
section  payr  lent  and  disbursement 
activities;  (2  analyzes  and  reconciles 
disbursemet  ts  made  for  CDC  by  other 
Federal  actii  ities,  and  insures  that 
disbursemet  ts  are  consistent  with 
Federal  App  ropriations  Law 
requirement!,  GAO  policies,  interagency 
elimination  <  ;ntry  requirements,  and 
other  govern  ing  regulations;  (3)  overall 
responsibilil  y  for  all  financial  matters 
dealing  with  international  travel, 
assignments  and  payments;  (4)  serves  as 
the  focal  poi  it  at  GDC  for  vendor. 


employee  and  CIO  payment  and 
disbursement  questions  and  resolution 
of  pa)rment  and  disbursement  problems; 

(5)  acts  as  CDC  liaison  on  all  payment 
issues  related  to  the  implementation  of 
the  Government  Purchase  Card  Program; 

(6)  maintains  contract  advance  records 
and  coordinates  the  recording  and 
reconciling  of  subsidiary  records  to 
general  ledger  advance  accounts;  (7) 
serves  as  the  CDC  focal  point  for  cashier 
and  imprest  fund  issues;  (8)  analyzes 
year-tend  unliquidated  obligations  for 
compliance  with  Federal 
Appropriations  Laws  and  the  Economy 
Act,  and  recommends  funding  changes 
to  CIO's;  and  (9)  prepares  and  reconciles 
all  U.S.  Treasury  Department  reports 
and  transmissions  and  serves  as  the 
primary  point  of  contact  tor  all  U.S. 
Treasury  issues;  (10)  performs  ongoing 
quality  control  reviews  of  various 
payment  and  disbiu^ement  processes 
and  systems  in  the  Financial  Services 
Branch,  including  reviews  to  ensure 
compliance  with  the  Prompt  Payment 
Act  and  to  validate  the  legality, 
propriety  and  accounting  treatment  of 
travel  and  non-travel  payments  at  CDC, 
including  reviews  of  payments 
processed  by  the  Cincinnati  office;  (11) 
identifies  recurring  problems  in 
payment  processes  and  recommends 
corrective  actions  or  identifies  required 
training  to  correct  the  deficiency;  (12) 
serves  as  the  focal  point  for  all  Federal 
Income  Tax  issues  for  CDC  payments, 
reconciles  tax  withholding  general 
ledger  accounts,  and  prepares  all 
monthly,  quarterly  and  aimual  reports 
to  the  Internal  Revenue  Service;  and 
(13)  establishes  local  policy  and 
procedures  on  electronic  payments  and 
maintains  the  automated  file  containing 
vendor  pajnnent  address  and  banking 
information. 

Payment  and  Travel  Services  Section 
(HCAJ263).  (1)  Develops  and 
implements  policies  and  procedures 
related  to  payment  processes  and 
systems  and  ensures  appropriate 
internal  controls  are  in  place  and 
functioning  to  ensure  the  integrity  and 
legality  of  CDC  payments;  (2)  analyzes 
and  approves  payment  for  all 
equipment,  supplies,  travel, 
transportation  and  services  procured  by 
CDC,  and  ensures  the  vaUdity,  legality 
and  proper  accounting  treatment  of 
expenditures  processed  through  the 
Accounts  Payable  module  of  Ibe  CDC 
Financial  Management  System;  (3) 
provides  expert  level  guidance, 
oversight,  and  interpretation  of  policies, 
laws,  rules  and  regiilations  for  the  CIO's 
on  all  aspects  of  travel  procedures  and 
policies  at  CDC,  including  the  use  of  the 
automated  travel  system,  local  travel. 
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domestic  and  foreign  temporary  duty 
travel,  and  change  of  station  travel  for 
civil  service  employees,  foreign  service 
employees,  commissioned  officers,  CDC 
fellows,  etc.;  (4)  serves  as  the  Subject 
Matter  Expert  and  focal  point  for  the 
development  of  new  financial  systems 
to  automate  accounts  payable  operations 
and  serves  as  the  focal  point  for 
pajonent  systems  issues  for  CDC;  (5) 
resecirches  and  analyzes  appropriations 
law  issues  at  CDC  and  provides 
guidance  consistent  with  legal  and 
regulatory  guidelines;  (6)  compiles  and 
submits  a  variety  of  management  and 
pajanent  performance  reports  required 
by  various  outside  agencies;  (7)  analyzes 
various  internal  reports  to  provide 
management  information  on  topics  such 
as  interest  expenses,  workload,  and 
various  other  performance  indicators; 
(8)  coordinates  all  aspects  of  CDC's 
Electronic  Commerce  Program  in  the 
Financial  Services  Branch;  and  (9) 
analyzes  a  variety  of  accounting  and 
travel  system  reports  to  ens\u"e  that 
obligations  are  liquidated  in  a  timely 
manner. 

Dated:  August  28,  2003. 
William  H.  Gimson, 

Chief  Operating  Officer,  Centers  for  Disease 

Control  and  Prevention  (CDC). 

[FR  Doc.  03-22986  Filed  »-9-03;  8:45  am] 

BILUNG  CODE  4160-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization^  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  68  FR  47065-47076, 
dated  August  7,  2003)  is  amended  to 
reorganize  the  Procurement  and  Grant 
Office. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  functional 
statement  for  the  Procurement  and 
Grants  Office  and  insert  the  following: 

Procurement  and  Grants  Office 
(HCAJ7).  (1)  Advises  the  Director.  CDC, 
and  the  Director's  Staff,  and  provides 
leadership  and  direction  for  CDC 
acquisition,  assistance,  and  material 
management  activities;  (2)  plans  and 


develops  CDC- wide  policies, 
procedures,  and  practices  in  acquisition, 
assistance,  and  material  management 
areas;  (3)  obtains  research  and 
development,  services,  equipment, 
supplies,  and  construction  through 
acquisition  processes;  (4)  maintains 
functions  relating  to  personal  property, 
transportation,  and  warehousing 
operations;  (5)  awards,  administers,  and 
terminates  contracts.  piut:hase  orders, 
grants,  and  cooperative  agreements;  (6) 
maintciins  a  continuing  program  of 
reviews,  evaluations,  inquiries,  and 
oversight  activities,  of  CDC-wide 
acquisitions,  assistance,  and  material 
management  operations  to  ensiue 
adherence  to  laws,  policies,  procedures, 
and  regulations;  (7)  maintains  liaison 
with  HHS,  GSA,  GAO,  and  other 
Federal  agencies  on  acquisition, 
assistance,  and  material  management 
policy  procedm-e,  and  operating  matters. 

Office  of  the  Director  (HCAJ71).  (1) 
Provides  leadership  and  guidance  in  all 
areas  of  Procurement  and  Grants  Office 
(PGO)  activities;  (2)  provides  technical 
and  managerial  direction  for  the 
development  of  CDC-wide  policies, 
procedures,  and  practices  in  the 
acquisition,  assistance,  and  material 
management  areas;  (3)  participates  with 
senior  management  in  program 
plaiming,  policy  determinations, 
evaluations,  and  decisions  concerning 
acquisition,  assistance,  and  material 
management;  (4)  provides  direction  for 
award,  administration,  measures  of 
effectiveness  and  termination  of 
contracts,  purchases  orders,  grants,  and 
cooperative  agreements;  (5)  maintains  a 
continuing  program  of  reviews, 
evaluations,  inquiries,  and  oversight 
activities  of  CDC-wide  acquisitions, 
assistance,  and  material  management 
operations  to  ensure  adherence  to  laws, 
policies,  procedures,  and  regulations; 
(6)  maintains  liaison  with  HHS,  GSA, 
GAO  and  other  Federal  agencies  on 
acquisition,  assistance,  and  material 
management  policy,  procedine,  and 
operating  matters;  (7)  processes  data  for 
and  maintains  the  contract  information 
system  for  CDC  and  HHS;  (8)  provides 
technical  and  managerial  direction  for 
the  development,  implementation  and 
maintenance  of  the  Integrated  Contracts 
Expert  (ICE)  System  on  a  CDC-wide 
basis;  (9)  operates  CDC's  Small  and 
Disadvantaged  Business  Program  and 
provides  direction  and  support  to 
various  other  socioeconomic  programs 
encompassing  the  acquisition  and 
assistance  activities;  (10)  provides  cost 
advisory  support  to  acquisition  and 
assistance  activities  with  responsibility 
for  initiating  requests  for  audits  and 
evaluations  and  providing 


recommendations  to  contracting  officer 
or  grants  management  officer,  as 
required,  participates  in  negotiations 
with  potential  contractors  and  grantees, 
develops  overhead  rates  for  profit  and 
nonprofit  orgemizations,  and  provides 
professional  advice  on  accounting  and 
cost  principles  in  resolving  audit 
exceptions  as  they  relate  to  the 
acquisition  and  assistance  phx:esses;  ' 
(11)  Develops  and  implements 
organizational  strategic  planning  goals 
and  objectives. 

Acquisition  and  Assistance  Field 
Branch  lAAFB)  (HCAJ72).  (1 )  Plans , 
directs,  and  conducts  the  acquisition  of 
non-personal  services,  supplies, 
equipment,  research  and  development, 
studies,  and  data  collection  for  NIOSH 
and  NCHS  through  a  variety  of 
contractual  mechanisms  (competitive 
and  non-competitive);  (2)  Plans,  directs, 
and  conducts  assistance  management 
activities  for  NIOSH  and  NCHS  through 
the  awards  of  through  grants  and 
cooperative  agreements  (competitive 
and  non-competitive);  (3)  reviews 
statements  of  work  and  assistance 
applications  from  a  management  point 
of  view  for  conformity  to  laws, 
regulations,  and  policies,  and  negotiates 
and  issues  contract,  grant  and 
cooperative  agreement  awards;  (4) 
provides  continuing  surveillance  of 
financial  and  administrative  aspects  of 
acquisition  and  assistance  supported 
activities  to  assure  compliance  with 
appropriate  HHS  and  CDC  policies;  (5) 
gives  technical  assistance,  where 
indicated,  to  improve  the  management 
of  acquisition  and  assistance  supported 
activities  and  responds  to  request  for 
management  information  fi-om  Office  of 
Director  ,  headquarters,  regional  staffs, 
NIOSH.  NCHS  and  the  public;  (6) 
performs  contract  and  purchasing 
administrative  activities  including 
coordination  and  negotiation  of  contract- 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
the  collection  and  reporting  of  business 
managem<  nt  and  prograxnmatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreements;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
accordance  with  contractual  and 
assistance  commitments;  (9)  provides 
leadership  and  guidance  to  NIOSH  and 
NCHS  project  officers  and  program 
officials;  (10)  provides  leadership, 
direction,  procinement  options  and 
approaches  in  developing  specification/ 
statement  of  work  and  contract  awards; 
(11)  plans,  directs,  coordinates,  and 
conducts  the  grants  management 
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functions  and  processes  in  support  of 
assistance  awards,  including 
cooperative  agreements,  discretionarj' 
grants,  block  grants,  and  formula  grants, 
to  State  and  local  governments, 
universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  organizatiohs,  small 
businesses,  and  minority-  and/or 
women-owned  businesses  for  NIOSH 
and  NCHS;  (12)  participates  with  top 
program  management  in  program 
planning,  policy  determination, 
evaluation,  and  directions  concerning 
acquisition  and  assistance  strategies  and 
execution;  (13)  maintains  Branch's 
official  contract  and  assistance  files;  (14) 
maintains  a  close  working  relationship 
with  NIOSH  and  NCHS  components  in 
carrying  out  their  missions;  (15) 
establishes  Branch  goals,  objective,  and 
priorities  and  assures  their  consistency 
and  coordination  with  the  overall 
objectives  of  PGO;  (16)  the  acquisition 
and  assistance  functions  in  support  of 
NIOSH  and  NCHS  are  accomplished 
with  field  office  locations  located  in 
Pittsburgh,  PA;  Morgantown,  WV; 
Cincinnati,  OH;  Spokane,  WA;  and 
Hyattsville.  MD. 

Acquisition  and  Assistance  Branch  A 
YHC>1/74|{1)  Plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  supplies,  equipment, 
research  and  development,  studies,  and 
data  collection  for  CDC  through  a 
variety  of  contractual  mechanisms 
(competitive  and  non-competitive);  (2) 
plans,  directs,  and  conducts  assistance 
management  activities  for  CDC  through 
the  awards  of  grants  and  cooperative 
agreements  (competitive  and  non- 
competitive); (3)  reviews  statements  of 
work  and  assistance  applications  from  a 
management  point  of  view  for 
conformity  to  laws,  regulations,  and 
policies,  and  negotiates  and  issues 
contract,  grant  and  cooperative 
agreement  awards;  (4)  provides 
continuing  surveillance  of  financial  and 
administrative  aspects  of  acquisition 
and  assistance  supported  activities  to 
assure  compliance  with  appropriate 
HHS  and  CDC  policies;  (5)  gives 
technical  assistance,  where  indicated,  to 
improve  the  management  of  acquisition 
and  assistance  supported  activities  and 
responds  to  requests  for  management 
information  from  Office  of  Director, 
headquarters,  regional  staffs,  CDC 
program  offices  and  the  public;  (6) 
performs  contract  and  purchasing 
administrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
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headquarters,  regional  staffs,  CDC 
program  offices  and  the  public;  (6) 
performs  contract  and  purchasing 
administrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolved  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
the  collection  and  reporting  of  business 
management  and  programmatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreements;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
accordance  with  contractual  and  . 
assistance  commitments;  (9)  provides 
leadership  and  guidance  to  CDC  project 
officers  and  program  officials;  (10) 
provides  leadership,  direction, 
procurement  options  and  approaches  in 
developing  specifications/statements  of 
work  and  contract  awards;  (11)  plans, 
directs,  coordinates,  and  conducts  the 
grants  management  functions  and 
processes  in  support  of  assistance 
awards,  including  cooperative 
agreements,  discretionary  grants,  block 
grants,  and  formula  grants,  to  State  and 
local  governments,  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private 
organizations,  small  businesses,  and 
minority-  and/or  women-owned 
businesses  for  CDC;  (12)  participates 
with  top  program  management  in 
program  planning,  policy 
determination,  evaluation,  and 
directions  concerning  acquisition  and 
assistance  strategies  and  execution;  (13) 
maintains  Branch's  official  contiact  and 
assistance  tiles;  (14)  maintains  a  close 
working  relationship  with  CDC  program 
office  components  in  carrying  out  their 
missions;  (15)  establishes  Branch  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  with 
the  overall  objectives  of  PGO. 

Acquisition  and  Assistance  Branch  C 
iHCAj78}.  (1)  Plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  supplies,  equipment, 
research  and  development,  studies,  and 
data  collection  for  CDC/ATSDR  through 
a  variety  of  contractual  mechanisms 
(competitive  and  non-competitive);  (2) 
Plans,  directs,  and  conducts  and 
assistance  management  activities  for 
CDC/ATSDR  through  the  awards  of 
grants  and  cooperative  agreements 
(competitive  and  non-competitive);  (3) 
reviews  statements  of  work  and 
assistance  applications  from  a 
management  point  of  view  for 
conformity  to  laws,  regulations,  and 
policies,  and  negotiates  and  issues 
contract,  grant  and  cooperative 
agreement  awards;  (4)  provides 
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continuing  surveillance  of  financial  and 
administrative  aspects  of  acquisition 
and  assistance  supported  activities  to 
assiu«  compliance  with  appropriate 
HHS  and  CDC  policies;  (5)  gives 
technical  assistance,  where  indicated,  to 
improve  the  management  of  acquisition 
and  assistance  supported  activities  and 
responds  to  requests  for  management 
information  from  Office  of  Director, 
headquarters,  regional  staff,  CDC/ 
ATSDR  program  offices  and  the  public; 
(6}  performs  contract  and  purchasing 
adroinistrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
the  collection  and  reporting  of  business 
management  and  programmatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreements;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
accordance  with  contractual  and 
assistance  commitments;  (9)  provides 
leadership  and  guidance  to  QD/ ATSDR 
project  officers  and  program  officials; 
(10)  provides  leadership,  direction, 
procurement  options  and  approaches  in 
developing  specification/statements  of 
work  and  contract  awards;  (11)  plans, 
directs,  coordinates,  and  conducts  the 
grants  management  functions  and 
processes  in  support  of  assistance 
awards,  including  cooperative 
agreements,  discretionary  grants,  block 
grants,  and  formula  grants,  to  State  and 
local  governments,  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private 
organizations,  small  businesses,  and 
minority-  and/or  women-owned 
businesses  for  CDC/ ATSDR;  (12) 
participates  with  top  program 
management  in  program  planning, 
policy  determination,  evaluation,  and 
directions  concerning  acquisition  and 
assistance  strategies  and  execution;  (13) 
maintains  Branch's  official  contract  and 
assistance  files;  (14)  maintains  a  close 
working  relationship  with  CDC/ ATSDR 
program  office  components  in  carrying 
out  their  missions;  (15)  establishes 
Branch  goals,  objectives,  and  priorities 
and  assures  their  consistency  and 
coordination  with  the  overall  objectives 
ofPGO. 

Construction  and  Facilities 
Management  Branch  (HCAJ76).  (1) 
Directs  and  controls  acquisition 
planning  activities  to  assure  total 
program  needs  are  addressed  and 
procurements  are  conducted  in  a 
logical,  appropriate,  and  timely 
sequence;  (2)  plans,  directs,  and 
conducts  the  acquisition  of  non- 


personal  services,  institutional  support 
services,  architect-engineering  services, 
construction  of  new  buildings, 
alterations  and  renovations,  and 
commodities  and  equipment  in  support 
of  CDC/ ATSDR  facilities,  utilizing  a 
wide  variety  of  contract  types  and 
pricing  arrangements;  (3)  provides 
leadership,  direction,  procurement 
options  and  approaches  in  developing 
specification/ statements  of  work  and 
contract  awards;  (4)  performs  contract 
and  purchasing  administrative  activities 
including  coordination  and  negotiation 
of  contract  modifications,  reviewing  and 
approving  contractor  billings,  i '-solving 
audit  find^gs,  and  performing  close- 
out/termination  activities;  (5)  performs 
simplified  acquisition  activities  in 
support  of  CDC/ ATSDR  program  offices; 
(6)  assumes  that  contractor  performance 
is  in  accordance  with  contractual 
commitments;  (7)  provides  leadership 
and  guidance  to  CDC/ ATSDR  project 
officers  and  program  officials;  (8) 
Participates  with  senior  program 
management  in  program  plaiuiing, 
poUcy  determination,  evaluation,  and 
directions  concerning  acquisition 
strategies  and  execution;  (9)  plans, 
directs,  and  coordinates  activities  of  the 
Branch;  (10)  maintains  Branch's  official 
contracts  files;  (11)  maintains  a  close 
working  relationship  with  Facilities 
Management  and  other  CDC 
components  in  carrying  out  their 
missions;  (12)  establishes  Branch  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  with 
overall  objectives  of  PGO. 

International  and  Territories 
Acquisition  and  Assistance  Branch 
(HCAJ77).  (1)  Plans,  directs  and 
conducts  the  acquisition  of  a  wide 
variety  of  services,  research  and 
development,  studies,  data  collection, 
equipment,  materials,  and  personal  and 
nonpersonal  services  in  support  of 
CDC's  International  operations,  utilizing 
a  wide  variety  of  contract  types  and 
pricing  arrangements;  (2)  plans,  directs 
and  conducts  assistance  management 
activities  for  CDC's  International 
programs;  (3)  provides  leadership, 
direction,  and  acquisition  options  and 
approaches  in  developing 
specifications/statements  of  work  and 
grants  annoimcements;  (4)  participates 
with  top  program  management  in 
program  planning,  policy 
determination,  evaluation  and 
directions  concerning  acquisition  and 
grants  strategies  and  execution;  (5) 
provides  innovative  problem-solving 
methods  in  the  coordination  of 
International  procurement  and  grants 
for  a  wide  range  plan  with  partners'  in 
virtuedly  all  major  domestic  and 


international  health  agencies  dealing 
with  United  Nations  Foimdation  health 
priorities/issues  to  include  resolution  of 
matters  with  the  Department  of  State;  (6) 
executes  contracts  and  grants  in  support 
of  International  activities;  (7)  provides 
business  management  oversi^t  for 
contracts  and  assistance  awards. 
Materiel  Management  Branch 
(HCAJ73).  (1)  Implements  CDC-wide 
policies,  procedures,  and  criteria 
required  to  implement  Federal  and 
Department  regiilations  governing 
materiel  management  and  transportation 
management;  (2)  evaluates  operations  to 
determine  procedural  changes  needed  to 
maintain  effective  management;  (3) 
provides  technical  assistance  to  other 
parts  of  CDC  on  matters  pertaining  to 
materiel  management,  transportation 
management,  fleet  management;  agent 
cashier  services;  (4)  develops,  designs, 
and  tests  materiel  management  systems 
and  procediures;  (5)  represents  CDC  on 
inter-  and  intra-departmental  materiel 
and  transportation  management 
committees;  (6)  maintains  liaison  with 
the  Department  and  other  Federal 
Federal  agencies  on  materiel 
management  and  transportation  and 
traffic  management  matters;  (7) 
establishes  Branch  goals,  objectives,  and 
priorities  and  assures  their  consistency 
and  coordination  with  the  overall 
objectives  of  PGO. 

Dated:  August  28,  2003.     . 
William  H.  Ginuon, 

Chief  Operating  Officer,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[PR  Doc.  03-22985  Filed  9-9-03;  8:45  am) 
BILLING  CODE  416»-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
[Docket  No.  2003N-0053] 

Agoncy  Information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Food  and  Drug  Administration 
Interstate  Shellfish  Dealer's  Certificate 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  «ntitied 
"Interstate  Shellfish  Dealer's 
Certificate"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMA-nON  CONTACT: 
Peggy  Robbins,  Office  of  Management 
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Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  11,  2003  (68  FR 
34979),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0021.  The 
approval  expires  on  August  31.  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  September  3,  2003. 
Jeffivy  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-22958  Filed  9-9-03;  8:45  am] 

BIUJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  1994P-0036] 

Agency  Information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Food  Labeling:  Trans  Fatty  Acids  in 
Nutrition  Labeling;  Nutrient  Content 
Claims  and  HeilTth  Claims 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Trans  Fatty  Acids  in  Nutrition 
Labeling;  Nutrient  Content  Claims  and 
Health  Claims"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  July  11,  2003  (68  FR 
41434  at  41497),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review  ' 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 


displays  a  ci^rrently  valid  OMB  control 
number.  OM^  has  now  approved  the 
information  iollection  and  has  assigned 


OMB  contro 


number  0910-0515.  The 


approval  expires  on  July  31,  2006.  A 
copy  of  the  s  jpporting  statement  for  this 
information  i  :ollection  is  available  on 
the  Internet  <  t  http://www.fda.gov/ 
ohrms/docki  ts. 

Dated:  Septe  mber  3,  2003. 
Jeffrey  Shuren , 

Assistant  Com  nissioner for  Policv- 

(FR  Doc.  03-2;  959  Filed  9-9-03;  8:45  am] 

BILLING  CODE  41  >0-01-S 


DEPARTMEIIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

I 
[Docket  No.  2<  03N-0075] 


Agency  Info^nation 

Activities; 

Managemen 

Administrative 

Medical 


Collection 
Announcement  of  Office  of 
and  Budget  Approval; 
Detention  and  Banned 


Devi  ces 

AGENCY:  Foo(  and  Drug  Administration, 
HHS. 

ACTION:  Notide. 


Th3 


SUMMARY: 

Administration 

that  a  collect 

"Administral  i 

Medical 

the  Office  of 

(OMB) 

Act  of  1995. 


Devi  ces 


Food  and  Drug 
(FDA)  is  announcing 
on  of  information  entitled 
ive  Detention  and  Banned 
has  been  approved  by 
Management  and  Budget 
undenthe  Paperwork  Reduction 


FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbir  s,  Office  of  Management 
Programs  (Hi|A-250),  Food  and  Drug 
Administratii  )n,  5600  Fishers  Lane, 
Rockville,  Ml )  20857,  301-827-1223. 
SUPPLEMENTa|iY  INFORMATION:  In  the 
Federal  Register  of  June  25,  2003  (68  FR 
37846).  the  a;  jency  announced  that  the 
proposed  inf<  rmation  collection  had 
been  submitti  d  to-OMB  for  review  and 
clearance  un<  er  44  U.S.C.  3507.  An 
agency  may  r  ot  conduct  or  sponsor,  and 
a  person  is  n<  t  required  to  respond  to, 
a  collection  o  F  information  unless  it 
displays  a  cu  rently  valid  OMB  control 
number.  OMl  I  has  now  approved  the 
information  c  ollection  and  has  assigned 
OMB  control  number  0910-0114.  The 
approval  exp  res  on  August  31,  2006.  A 
copy  of  the  si  ipporting  statement  for  this 
information  c  ollection  is  available  on 
the  Internet  a  http://www.fda.gov/ 
ohrms/docke  s. 

Dated:  Septe  nber  3,  2003. 
Jeffrey  Shuren, 

Assistant  Comi  tissioner  for  Policy. 

[¥R  Doc.  03-22  960  Filed  9-9-03;  8:45  am) 

BILUNG  CODE  411  0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0198] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Requirements  for 
Medicated  Feed  Mill  License; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  August  8,  2003  (68  FR 
47331).  The  document  announced  the 
submission  of  the  proposed  collection  of 
information  entitled  "Requirements  for 
Medicated  Feed  Mill  License"  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
The  document  was  published  with  an 
inadvertent  error.  This  document 
corrects  that  error. 

DATES:  Effective  September  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  4B-41,  Rockville,  MD 
20857, 301-827-1472. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-20201,  appearing  on  page  47331  in 
the  Federal  Register  of  Friday,  August 
8,  2003,  the  following  correction  is 
made: 

1.  On  page  47332,  in  the  second 
column,  the  title  "Medicated  Feed  Mill 
License  Application — 21  CFR  Part  515 
(OMB  Control  Number  0910-0037)"  is 
corrected  to  read  "Medicated  Feed  Mill 
License  Application — 21  CFR  Part  515 
(OMB  Control  Number  0910-0337)". 

Dated:  September  3,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-22957  Filed  9-9-03;  8:45  amj 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0384] 

Hoffmann-La  Roche,  Inc.;  Withdrawal 
of  Approval  of  a  New  Drug  Application 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  drug  application 
(NDA)  for  TEGISON  (etreUnate) 
Capsules  held  by  Hoffmann-La  Roche, 
Inc.,  340  Kingsland  St.,  Nutley,  NJ 
07110.  Hoffmann-La  Roche  has 
requested  that  approval  of  this 
application  be  withdrawn  because  the 
product  is  no  longer  marketed,  thereby 
waiving  its  opportunity  for  a  hearing. 
DATES:  Effective  September  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Florine  P.  Purdie,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  September  23,  1999,  Hoffmann-La 
Roche  requested  that  FDA  withdraw 
approval  of  NDA  19-369  for  TEGISON 
(etretinate)  Capsules,  stating  that  it  had 
discontinued  marketing  theiproduct. 
The  letter  also  stated  that  TEGISON  had 
been  replaced  by  NDA  19-821  for 
SORIATANE  (acitetrin)  and  that 
TEGISON  was  not  withdrawn  for  safety 
reasons.  In  FDA's  acknowledgment 
letter  of  December  30,  2002,  the  agency 
informed  Hoffmann-La  Roche  that 
TEGISON  (etretinate)  Capsules,  a 
treatment  for  psoriasis,  was  removed 
from  the  market,  under  §  314.150(d)  (21 
CFR  314.150(d)),  because  it  poses  a 
greater  risk  of  birth  defects  than 
SORIATANE  (acitretin),  the  product 
that  replaced  TEGISON.  Acitretin,  the 
active  metabolite  of  etretinate,  has  a 
much  shorter  half-life  than  etretinate. 
Thus,  acitretin  poses  a  risk  of  serious 
birth  defects  for  a  shorter  period  of  time 
than  etretinate  after  a  woman  stops 
taking  the  drug  product.  Hofftnann-La 
Roche  waived  its  opportunity  for  a 
hearing,  provided  under  §  314.150(a) 
and  (b). 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(e))  and  under 
authority  delegated  to  the  Director, 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.105(a)),  approval  of  NDA  19- 
369,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  September  10, 
2003. 

Distribution  of  this  product  in 
interstate  commerce  without  an 
approved  application  is  illegal  and 
subject  to  regulatory  action  (see  sections 


505(a)  and  301(d)  of  the  act  (21  U.S.C. 
355(a)  and  331(d)). 

Dated:  August  5,  2003. 

Steven  K.  Galson, 

Deputy  Director.  Center  for  Drug  Evaluation 
and  Research. 

[FR  Doc.  03-22956  Filed  9-9-03:  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory'  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  on  technical 
feasibility,  reasonableness,  and 
practicality  of  performaince  standards 
for  electronic  products  to  control  the 
emission  of  radiation  under  21  U.S.C. 
360kk(f). 

Date  and  Time:  The  meeting  will  be 
held  on  October  1,  2003,  from  8:30  a.m. 
to  5  p.m. 

Location:  Hilton  Washington  DC 
North/Gaithersburg,  Salons  A  and  B, 
620  Perry  Pkwy.,  Gaithersburg,  MD. 

Contact  Person:  Richard  Kaczmeirek. 
Center  for  Devices  and  Radiological 
Health  (HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850,  301-594-0865,  or 
FDA  Advisory  Committee  Information 
Line, 1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
1 2399.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  hear  an 
informal  review  of  ongoing  activities 
associated  with  electronic  products. 

Following  the  overview,  FDA  will 
discuss  proposed  amendments  to  the 
U.S.  performance  standard  for  sunlamp 
products  (21  CFR  1040.20)  and  certain 
initiatives  of  international  standards 


organizations  concerning  sunlamp 
products. 

In  the  afternoon,  there  will  be  a . 
presentation  regarding  proposed 
amendments  to  the  diagnostic  x-ray 
system  performance  standard  (21  CFR 
1020.30).  Following  this,  the  final  topic 
will  be  public  health  considerations  of 
x-ray  security  screening  systems  and  the 
development  of  policies  for  safe  use  of 
these  systems. 

Background  information  on  the 
discussion  topics  will  be  posted  under  . 
the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
(TEPRSSC)  Docket  site  at  http:// 
www.fda  .gov/ohrms/dockets/ac/ 
acmenu.htm.  (Click  on  the  year  2003 
and  scroll  down  to  TEPRSSC.) 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  vkriting,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  19,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:45 
a.m.  and  11:30  a.m.,  and  between  3  p.m. 
and  3:45  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  19,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the. 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  doe  to 
a  disability,  please  contact  Shirley 
Meeks,  Conference  Management  Staff,  at 
301-T594-1283,  ext.  105,  at  least  7  days 
in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  3.  2003. 

Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

(FR  Doc.  03-22961  Filed  9-9-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  Na  FR-482CM«-M] 

NotiM  of  PropoMd  Information 
CoNaelion:  Conunent  Request;  Owner 
of  Record  and  Re-sale  Date  to 
Pfwiude  Predatory  Lending  Practices 
(Property  Flipping)  on  FHA  insured 
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AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is  . 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
10,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  omunents  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  aiid  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8001,  Washington,  DC  20410,  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vance  Morris,  Director,  Office  of  Single 
Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPUEMENTARY  INFORMATION:  The     . 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 


the  use  of  api  ropriate  automated 
collection  tec  mlques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Owner  of  Record 
and  Re-sale  E  ata  to  Preclude  Predatory 
Lending  Prac  ices  (Property  Flipping) 
on  FHA  Insiu  ed  Mortgages. 

OMB  Conti  j1  Number,  if  applicable: 
2502-0547. 

Descriptioi  of  the  need  for  the 
information  c  nd  proposed  use:  HUD  is 
committed  tot  preventing  predatory  sales 
practices.  To  do  so,  it  will  not  insure 
mortgages  on  properties  re-sold  within 
90  days  and  i  rill  require  that  only  the 
pwner-of-rec<  ird  be  permitted  to  sell  the 
property  if  FI  LA  will  insure  the 
subsequent  n  ortgage.  Leanders  will  be 
required  to  p:  ovide  evidence  of  the  date 
of  the  last  res  de  and  the  date  it 
occurred. 

Agency  for.  n  numbers,  if  applicable. 
None. 

Estimation  of  the  total  numbers  of 
hours  needec  to  prepare  the  information 
collection  int  ludecknumber  of 
respondents,  frequency  of  response,  and 
hours  ofresp  jnse:  The  estimated  total 
number  of  he  urs  needed  to  prepare  the 
information  ( oUection  is  7,500;  the 
number  of  re  (pendents  is  750,000 
generating  ap  proximately  750,000 
annual  respo  ises;  the  frequency  of 
response  is  o  i  occasion;  and  the 
estimated  tin  e  needed  to  prepare  the 
response  is  1(  ss  than  1  minute. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  1  le  Paperwork  Reduction  Act 
of  1995, 44  U.i  .C,  Chapter  35,  as  amended. 

Dated:  Septc  mber  3,  2003. 
Sean  G.  Cassii  y. 

General  Deput  r  Assistant  Secretary  for 
Housing-Depi^y  Federal  Housing 
Commissionen 

[FR  Doc.  03-2: 1023  Filed  9-9-03;  8:45  am] 
HLUNG  CODE  43  10-27-M 


DEPARTIMEilT  OF  THE  INTERIOR 

Rsh  and  Wi^life  Service 

Notice  of  Availability  of  tiie  Final 
Revised  Reoovery  Plan  for  tiie  Gila 
Trout  {Onco  ^hynchus  gilae) 

AGENCY:  Fisli  and  Wildlife  Service, 

Interior. 

ACTION:  Notifce  of  document  availability. 


SUMMARY 

Service  (Si 
availability 
Plan  for  the 


Tie 


U.S.  Fish  and  Wildlife 
erfice)  announces  the 

the  final  revised  Recovery 
iila  trout  [Oncorhynchus 


gilae).  The  Gila  trout  is  native  to 
relatively  undisturbed  high  altitude 
motmtain  streams  in  Arizona  and  New 
Mexico.  Historically,  Gila  trout  occurred 
in  the  Verde  and  Agua  Fria  drainages, 
Arizona,  and  in  the  upper  Gila  drainage 
in  New  Mexico.  Gila  trout  may  also 
have  been  indigenous  to  Eagle  Creek, 
Arizona,  and  some  tributaries  of  the  San 
Francisco  River,  New  Mexico.  Although 
formerly  locally  abundant,  competition 
and  hybridization  with  non-native  trout,  ^ 
habitat  degradation  from  improper 
livestock  grazing  and  timber  harvest 
practices,  catastrophic  forest  fires, 
drought,  and  floods  caused  widespread 
declines.  Recovery  tasks  include 
establishing  additional  populations  of 
Gila  trout;  protecting  existing 
populations  and  habitat;  and  continuing 
to  obtain  information  needed  to  address 
conservation  issues. 
ADDRESSES:  Persons  wishing  to  receive 
the  Final  Revised  Recovery  Plan  can 
obtain  a  copy  from  the  U.S.  Fish  and 
Wildlife  Service,  New  Mexico 
Ecological  Services  Field  Office,  2105 
Osuna  NE.,  Albuquerque,  New  Mexico, 
87113.  The  recovery  plan  will  also  be 
available  through  the  Fish  and  Wildlife 
Region  2  Web  site  at:  http://     , 
.  southwest.fws.gov/. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Field  Office  Supervisor,  New  Mexico 
Ecological  Services  Field  Office,  at  the 
above  address;  telephone  505/346-2525, 
facsimile  505/346-2542. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  spejies  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
them,  and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  draft  revised 
recovery  plan  was  submitted  for 
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technical  and  agency  review. 
Information  presented  during  the  public 
comment  period  has  been  considered  in 
the  preparation  of  this  final  recovery 
plan.  We  will  forward  substantive 
comments  regarding  recover\'  plan 
implementation  to  appropriate  Federal 
or  other  entities  so  that  they  can  take 
these  comments  into  account  during  the 
course  of  implementing  recovery 
actions. 

The  Gila  trout  was  listed  as 
endangered  on  March  11, 1967,  under 
the  Federal  Endangered  Species 
Preservation  Act  of  1966.  Federal  status 
of  the  fish  as  endangered  was  continued 
under  the  Endangered  Species  Act  of 
1973.  The  threats  facing  the  survival 
and  recovery  of  this  species  are 
competition  emd  hybridization  with 
non-native  trout  species  (e.g., 
Oacorhynchus  mykiss,  Salmo  trutta}, 
improper  forest  management  practices, 
improper  grazing  management  practices, 
severe  drought,  catastrophic  wildfires, 
and  floods. 

This  recovery  plan  supersedes  the 
recovery  plan  finalized  for  the  species 
in  1993.  The  plan  includes  new 
scientific  information  about  the  species 
gathered  since  1993  and  provides 
objectives  and  actions  needed  to 
downlist  then  delist  the  species. 
Recovery  activities  designed  to  achieve 
these  objectives  include  establishing 
additional  populations  of  Gila  trout; 
protecting  existing  populations  and 
habitat;  continuing  to  obtain 
information  needed  to  address 
conservation  issues;  and  continuing  to 
provide  information  and  coordinating 
recovery  of  this  species.  The  recovery 
plan  provides  criteria  for  delisting  and 
reclassification  [i.e.,  from  endangered  to 
threatened). 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  September  3.  2003. 
Bryan  Arroyo,  , 

Acting  Regional  Director.  Region  2. 

[FR  Doc.  03-22988  Filed  9-9-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-930-541(M)(>-B178;  CACA  44998] 

Conveyance  of  Mineral  Interests  in 
California 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  segregation. 


SUMMARY:  An  appUcation  has  been  filed 
for  the  conveyance  of  the  Federally 
owned  mineral  interest  in  the  tract  of 
land  described  below  in  this  notice. 
Publication  of  this  notice  temporarily 
segregates  the  mineral  interests  in  the 
public  lands  covered  by  th'^  application 
from  appropriation  imder  the  mining 
and  mineral  leasing  laws  while  the 
application  is  being  processed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Gary,  Bureau  of  Land 
Management,  California  State  Office, 
2800  Cottage  Way.  Sacramento, 
California  95825!  (916)  978-4677. 

SUPPLEMENTARY  INFORMATION:  The  tract 
of  land  referred  to  above  in  this  notice 
consists  of  160  acres  of  land,  situated  in 
Los  Angeles  County,  and  is  described  as 
follows: 

San  Bernardino  Meridian,  California 

T.  5N..R.17  VV., 
Sec.  29.  S1/2NE1/4; 
Sec.  29.  N1/2SE1/4 

Under  certain  conditions,  section 
209(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  authorizes  the 
sale  and  conveyance  of  the  Federally 
owned  mineral  interests  in  land  when 
the  non-mineral,  or  so  called  "surface" 
interest  in  the  land  is  not  Federally 
owned.  The  objective  is  to  allow 
consolidation  of  the  surface  and  mineral 
interests  when  either  one  of  the 
following  conditions  exist:  (1)  There  are 
no  known  mineral  values  in  the  land;  or 
(2)  where  continued  Federal  ownership 
of  the  mineral  interests  interferes  with 
or  precludes  appropriate  non-mineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than 
mineral  development. 

In  accordance  with  section  209(b)  of 
the  1976  Act,  on  December  10,  2002,  an 
application  was  filed  for  the  sale  and 
conveyance  ol  he  Federally  owned 
mineral  interest  in  the  above-described 
tract  of  land.  Publication  of  this  notice 
segregates,  subject  to  valid  existing 
rights,  the  Federally  owned  mineral 
interests  in  the  public  lands  referenced 
above  in  this  notice  from  appropriation 
under  the  general  mining  and  mineral 
leasing  laws,  while  the  application  is 
being  processed  to  determine  if  either 
one  of  the  two  specified  conditions 
exists  and,  if  so,  to  otherwise  comply 
with  the  procedural  requirements  of  43 
CFR  part  2720.  The  segregative  effect 
shall  terminate:  (i)  Upon  issuance  of  a 
patent  or  other  document  of  conveyance 
as  to  such  mineral  interests;  (ii)  upon 
final  rejection  of  the  application;  or  (iii) 
two  years  from  the  date  of  filing  the 
application,  whichever  occurs  first. 

Authority:  43  CFR  2720.1-l(b). 


Dated:  September  2.  2003. 
Howard  Stark, 

Chief.  Branch  of  Lands  Management. 

[FR  Doc.  03-22972  Filed  9-9-03;  8:45  ami 

BILUNG  CODE  43ia-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an     ^ 
information  collection  (1010-0071). 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995  . 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  part  203.  "Relief  or  Reduction 
in  Royalty  Rates."  This  notice  also 
provides  the  public  a  second 
opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements. 

DATE:  Submit  written  comments  by 
October  10,  2003. 

ADDRESSES:  You  may  submit  comments 
either  by  fax  (202)  395-6566  or  e-mail 
(OIRA  j)OCKET@omb.eop. gov)  dnecWy 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0071).  Mail  or  hand  earn,' 
a  copy  of  your  comments  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024;  381 
Elden  Street;  Hemdon.  Virginia  201 70- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Bajusz.  Rules  Processing  Team, 
(703)  787-1600.  You  may  also  contact 
Arlene  Bajusz  to  obtain  a  copy,  at  no 
cost,  of  the  regulations  that  require  tHe 
subject  collection  of  information. 
SUPPLEMENTARY  INFORMATK)N: 

Title:  30  CFR  part  203.  Refief  of 
Reduction  in  Royalty  Rates. 

OMB  Control  Number:  1010-0071 . 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act.  as  amended  by  Pub. 
L.  104-58,  Deep  Water  Royalty  Relief 
Act  (DWRRA),  gives  the  Secretary  of  the 
Interior  (Secretan,)  the  authority  to 
reduce  or  eliminate  royalty  or  any  net 
profit  share  specified  in  OCS  oil  and  gas 
leases  to  promote  increased  production. 
The  DWRRA  also  authorized  the 
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Secretary  to  suspend  royalties  when 
necessary  to  promote  development  Or 
recovery  of  marginal  resources  on 
producing  or  non-producing  leases  in 
the  Gulf  of  Mexico  (GOM)  west  of  87   . 
degrees,  30  minutes  West  longitude. 

Section  302  of  the  DWRRA  provides 
that  new  production  from  a  lease  in 
existence  on  November  28, 1995,  in  a 
water  depth  of  at  least  200  meters,  and 
in  the  GOM  west  of  87  degrees,  30 
minutes  West  longitude  qualifies  for 
royalty  suspension  in  certain  situations. 
To  grant  a  royalty  suspension,  the 
Secretary  must  determine  that  the  new 
production  or  development  would  not 
be  economic  without  royalty  relief.  The 
Secretary  must  then  determine  the 
volume  of  production  on  which  no 
royalty  would  be  due  in  order  to  make 
the  new  production  from  the  lease 
economically  viable.  This  determination 
is  done  on  a  case-by-case  basis.  By 
regulation  published  January  15.  2002, 
(67  FR  1862)  production  from  leases  in 
the  same  water  depth  and  area  issued 
after  November  28,  2000,  also  can 
qualify  for  royalty  suspension  in 


addition  to  an  y  that  may  be  included  in 
their  lease  ten  ns. 

In  addition,  Federal  policy  and  statute 
require  us  to  i  ecover  the  cost  of  services 
that  confer  special  benefits  to 
identifiable  non-Federal  recipients.  The 
Independent  ( )ffices  Appropriation  Act 
(31  U.S.C.  97(  1),  OMB  Circular  A-25, 
and  the  Omni  dus  Appropriations  Bill 
(Pub.  L.  104-i33  110  Stat.  1321,  April 
26, 1996)  autt  orize  MMS  to  collect 
these  fees  to  r  jimburse  us  for  the  cost 
to  process  applications  or  assessments. 

Regulations!  at  30  CFR  part  203 
implement  thfese  statutes  and  policy  and 
require  respondents  to  pay  a  fee  to 
request  royal^  relief.  30  CFR  203.3 
states  that,  "V  ^e  will  specify  the 
necessary  fees  for  each  of  the  types  of 
royalty-relief  ipplications  and  possible 
MMS  audits  i  i  a  Notice  to  Lessees.  We 
will  periodica  lly  update  the  fees  to 
reflect  change  s  in  costs  as  well  as 
provide  other  information  necessary  to 
administer  ro  ?alty  relief." 

The  MMS  i  ses  the  information  to 
make  decisioi  is  on  the  economic 
viability  of  le  ises  requesting  a 
suspension  oi  elimination  of  royalty  or 


Reporting  or  recordkeeping  requirement  30 


CFR  part  203 


ocs 


Application — leases  that  generate  earnings  that  cannot  sustai 
lease). 


Application — apart  from  fomnal  programs  for  royalty  relief  for  mafginal  producing  lease  (expect  less 
than  one  per  year). 


§203.55  Renounce  relief  arrangement  (seldom,  if  ever  used;  minimal  burden  to  prepare  letter) 


§§203.81,  203.83  through  203.89  required  reports 


net  profit  share.  These  decisions  have 
enormous  monetary  impact  on  both  the 
lessee  and  the  Federal  Goverrunent. 
Royalty  relief  can  lead  to  increased 
production  of  natxiral  gas  and  oil, 
creating  profits  for  lessees  and  royalty 
and  tax  revenues  for  the  Government 
that  they  might  not  otherwise  receive. 
We  could  not  make  an  informed 
decision  without  the  collection  of 
information  required  by  30  CFR  part 
203. 

Frequency:  On  occasion. 

Estimated  Number  and  Description  of 
flesponde/ite;  Approximately  130 
Federal  OCS  oil  and  gas  lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  toted  of  8,550 
hours.  The  following  chart  details  the 
individual  components  and  estimated 
hoiu-  burdens.  In  calculating  the 
burdens,  we  assiuned  that  respondents 
perform  certain  reqmrements  in  the 
normal  course  of  their  activities.  We 
consider  these  to  be  usual  and 
customary  and  took  that  into  account  in 
estimating  the  burden-. 


Average  number  an- 
nual responses 


Hour 
burden 


Annual 
burden 
hours 


Application  Fees 


jinds  Act  Reporting 


continued  production  (end-of-life 


1  Application 


100 


100 


Application  1  x  $8,000  =  $8,000* 


1  Application 


250 


250 


Application  1  x  $15,000  =  $15,000* 


1  Letter 


1 


Burden  included  with  applica- 
tions. 


(XS  Lands  Act  Reporting  Subtotal 


3  responses 


N/A 


351 


Processing  Fees  =  $23,000 


I  WRAA  Reporting 


Application — leases  in  designated  areas  of  GOM  deep  water  acauired  in  lease  sale  before  11/28/95 
or  after  1 1/28/00  and  are  producing  (deep  water  expansion  project). 


Application — [eases  in  designated  areas  of  deep  water  GOM.  acquired  in  lease  sale  before  11/28/ 
95  or  after  1 1/28/00,  that  have  not  produced  (pre-act  or  post-i  000  deep  water  leases). 


Application — short  form  to  add  or  assign  pre-Act  lease 


1  Application 


2,000 


2,000 


Application  1  x  $19,500  =  $19,500 


1  Application 


2,000  I       2,000 


Application  1  x  $34,000  =  $34,000* 


1  Application 


40 


40 


Application  1  x  $1 ,000  =  $1 ,000 
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Reporting  or  recordkeeping  requirement  30  CFR  part  203 


Applicatiorv— preview  assessment  (seWom  if  ever  used  as  applicants  generally  opt  for  bindina  de- 
termination by  MMS  instead).  »  /    r-  » 


Application— apart  from  fomial  programs  for  royalty  relief  for  marginal  expansion  project  or  marginal 
non-producing  lease  (expect  less  tfian  one  per  year). 


Redetermination 


§§203.70,  203.81,  203.90.  203.91  Submit  fabricator's  confirmation  report 


§§203.70,203.81.  203.90,  203.92  Submit  post-production  development  report 


§203.77  Renounce  relief  arrangement  (seldom,  if  ever  will  be  used;  minimal  burden  to  preDare  let- 
ter). 


§  203.79(a)  Request  reconsideration  of  MMS  field  designation 


§  203.79(c)  Request  extension  of  deadline  to  start  constmction 


§§203.81,  203.83  through  203.89  Required  reports 


DWRRA  Reporting  Subtotal 


Average  number  an- 
nual responses 


1  Application 


Hour 
burden 


900 


Annual 
burden 
hours 


800 


Application  1  x  $46,600  =  $46,600 


1,000 


Application  1  x  $49,000  =  $48,000 


1  Redetennlnabon 


500 


500 


Application  1  x  $16,000  =  $16,000' 


2  Reports 


2  Reports  * 


1  Letter 


4  Requests 


1  Request 


20 


50 


400 


Burden  Irrcluded  with  applica- 
tions 


16  Reponses 


N/A 


40 


100 


1,600 


8.183 


Processing  Fees  =  $166,100 


Recordkeeping  Burden 


§203.91  Retain  supporting  cost  records  for  post-production  development/fabrication  reports 
(records  retained  as  usual/customary  business  practice;  minimal  burden  to  make  available  at 
MMS  request. 


Total  Annual  Burden 


*  CPA  certificatibn  expense  burden  also  imposed  on  applicant. 


2  Recordkeepers 


21  Responses 


N/A 


16 


8,550 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  There  are  two  non-hour  costs 
associated  with  this  information 
collection.  The  estimated  non-hour  cost 
burden  is  $414,000  (rounded).  This 
estimate  is  based  on: 

(a)  Application  and  audit  fees.  The 
total  annual  estimated  cost  burden  for 
these  fees  is  $189,000  (refer  to  burden 
chcirt). 

(b)  Cost  of  reports  prepared  by 
independent  certified  public 
accountants.  Under  §  203.81,  a  report 
prepared  by  an  independent  certified 
public  accountant  (CPA)  must 
accompany  the  application  and  post- 
production  report  (expansion  project, 
short  forrii,  and  preview  assessment 
applications  are  excluded).  The  OCS 
Lands  Act  applications  will  require  this 
report  only  once;  the  DVVRRA 
applications  will  require  this  report  at 
two  stages — with  the  application  and 
post-production  development  report  for 
successful  applicants.  MMS  estimates 
approximately  five  submissions  each 


year  at  an  average  cost  of  $45,000  per 
report,  for  a  total  estimated  annual  cost 
burden  of  $225,000. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501,  et  seq.) 
requires  each  agency  "*   *   *  to  provide 
notice  *  *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *." 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  tiio  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 


usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  cdmply  with  the  public 
consultation  process,  on  April  21,  2003, 
MMS  published  a  Federal  Register 
notice  (68  FR  19572)  announcing  that 
we  would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition.  §  203.82  provides  the  OMB 
control  number  for  the  information 
collection  requirements  imposed  by  the 
30  CFR  203  regulations.  The  regulation 
also  informs  the  public  that  they  may 
comment  at  any  time  on  the  collections 
of  information  and  provides  the  address 
to  which  they  should  send  comments. 
We  have  received  no  comments  in 
response  to  these  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
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has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  October  10,  2003. 

Public  Comment  Policy:  MMS 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
their  .home  address  be  withheld  from 
the  record,  which  will  be  honored  to  the 
extent  allowable  by  the  law.  If  you  wish 
your  name  and/ or  address  to  be 
withheld,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comment.  However,  anonymous 
comments  will  not  be  considered.  MMS 
will  make  all  submissions  bom 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  )uly  9,  2003. 
lohn  V.  Mirabella. 

Acting  Chief,  Engineering  and  Operations 

Division. 

[FR  Doc.  03-22973  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0006). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  part  256, 
"Leasing  of  Sulphur  or  Oil  and  Gas  in 
the  Outer  Continental  Shelf. " 
DATES:  Submit  written  comments  by 
November  10,  2003. 
ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Herndon, 
Virginia  20170-4817.  If  you  wish  to  e- 


the  address  is: 
commen^@mms.gov.  Reference 
C  ollection  1010-0006"  in 
u  )ject  line  and  mark  your 
rel  urn  receipt.  Include  your 
retu|n  address  in  yoin 


mail  comment^ 
rules. 

"Information 
yom-  e-mail  s 
message  for 
name  and 
message. 

FOR  FURTHER  iriJFORMATION  CONTACT: 

Arlene  BajuszJRules  Processing  Team, 
(703)  787-1600.  You  may  also  contact 
Arlene  Bajusz  to  obtain  a  copy,  at  no 
cost,  of  the  reailations  that  require  the 
subject  collection  of  information. 

SUPPLEMENTAMr  INFORMATION: 

Title:  30  CFl .  Part  256,  Leasing  of 
Sulphin  or  Oil  and  Gas  in  the  Outer 
Continental  SI  elf. 

OMB  Contro  1  Number:  1010-0006. 

Abstract:  Th  b  Outer  Continental  Shelf 
(OrS)  Lands  i^ct,  as  amended  (43  U.S.C. 
1331  et  seq.  an  d  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  trescribe  rules  and 
regulations  to  idminister  leasing  of  the 
OCS.  Such  rul  ;s  and  regulations  will 
apply  to  all  op  srations  conducted  under 
a  lease.  Opera!  ions  on  the  OCS  must 
preserve,  prot«  ct,  and  develop  oil  and 
natiual  gas  res  aurces  in  a  manner  that 
is  consistent  v  ith  the  need  to  make  such 
resources  aval  able  to  meet  the  Nation's 
energy  needs  <  s  rapidly  as  possible;  to 
balance  orderl  /  energy  resource 
development  \  /ith  protection  of  human, 
marine,  and  c<  astal  environments;  to 
ensure  the  pul  lie  a  fair  and  equitable 
return  on  the  i  esources  of  the  OCS;  and 
to  preserve  an^  i  maintain  free  enterprise 
competition. ".  he  Energy  Policy  cmd 
Conservation   ^ct  of  1975  (EPCA) 
prohibits  certc  in  lease  bidding 
arrangements  42  U.S.C.  6213  (c)). 

The  Indepei  dent  Offices 
Appropriation  s  Act  of  1952  (lOAA).  31 
U.S.C.  9701,  a  ithorizes  Federal  agencies 
to  recover  the  iill  cost  of  services  that 
provide  specii  1  benefits.  Under  the 
Department  o;  the  Interior's  (DOI)  policy 
implementing  the  lOAA.  MMS  is 
required  to  ch  u'ge  the  full  cost  for 
services  that  f  rovide  special  benefits  or 
privileges  to  a  i  identifiable  non-Federal 
recipient  abov  e  and  beyond  those  that 
accrue  to  the  \  ublic  at  large. 
Instruments  o  transfer  of  a  lease  or 
interest  are  su  jject  to  cost  recovery,  and 
MMS  regulatii  )ns  specify  filing  fees  for 
these  transfer  ipplications. 

The  MMS  u  >es  the  information 
required  by  3(  CFR  part  256  to 
determine  if  a  Dplicants  are  qualified  to 
hold  leases  in  the  OCS.  Specifically. 
MMS  uses  the  information  to: 

•  Verify  th(  qualifications  of  a  bidder 
on  an  OCS  lea  se  sale.  Once  the  required 
information  is  filed  with  MMS,  a 
qualification  i  lumber  is  assigned  to  the 


bidder  so  that  duplicate  information  is 
not  required  on  subsequent  filings. 

•  Develop  the  semiannual  List  of 
Restricted  Joint  Bidders.  This  identifies 
parties  ineligible  to  bid  jointly  with 
each  other  on  OCS  lease  sales,  under 
limitations  established  by  the  EPCA. 

•  Ensure  the  qualification  of 
assignees.  Once  a  lease  is  awarded,  the 
transfer  of  a  lessee's  interest  to  another 
qualified  party  must  be  approved  by  em 
MMS  regional  director. 

•  Obtain  information  and 
nominations  on  oil  and  gas  leasing, 
exploration,  and  development  and 
production.  Early  planning  and 
consultation  ensure  that  all  interests 
and  concerns  are  communicated  to  us 
for  future  decisions  in  the  leasing 
process. 

•  Document  that  a  leasehold  or 
geographical  subdivision  has  been 
siurendered  by  the  record  title  holder. 

•  Verify  that  lessees  have  adequate 
bonding  coverage.  Respondents  must 
submit  their  bonds  certification  forms: 
"Form  MMS-2028,  Outer  Continental 
Shelf  Mineral  Lessee's  and  Operator's 
Bond,"  and  Form  MMS-2028A,  "Outer 
Continental  Shelf  Mineral  Lessee's  and 
Operator's  Supplemental  Plugging  & 
Abandonment  Bond."  The  MMS  uses 
these  documents  to  hold  the  surety  libel 
for  the  obligations  and  liability  of  the 
principal/lessee  or  operator. 

We  will  protect  information  from 
respondents  considered  proprietary 
under  the  Freedom  of  Information  Act    , 
(5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  part  2)  and  under 
regulations  at  30  CFR  parts  250,  251, 
and  252.  No  items  of  a  sensitive  nature 
are  collected.  Responses  are  mandatory 
or  required  to  obtain  or  retain  a  benefit. 

Frequency:  The  frequency  of  reporting 
is  annual  and  on  occasion. 

-    Estimated  Number  and  Description  of 
Respondents:  AppToximaiely  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees,  as  well  as  the  affected  States 
and  local  governments. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  annual  reporting 
burden  for  this  collection  is  16,329 
hours.  The  following  chart  details  the 
individual  components  and  respective 
hour  burden  estimates  of  this  ICR.  In 
calculating  the  burdens,  we  assumed 
that  respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 
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Citation  30  CFR  part  256 


Subparts  A,  C,  E,  H,  L,  M 

Subparts  G,  H,  I,  J: 

256.37,  256.53,  256.68,  256.70, 

256.71,256.72,256.73 
Subpart  B: 

256.16,  256.17,  250.20 
Subpart  D: 
All  sections 
Subpart  F:  256.31 

Subpart  G: 

256.35,  256.46(d),  (e) 

256.41,  256.43,  256.46(g)  

256.44,  256.46 

256.47(c) 

256.47(e)(1),  (e)(3)  

256.47(f),  (i),  256.50  

Subpart  I:  256.54 

256.54 

256.52(f)(2),  (g)(2)  

256.53(c),  (d).  (f):  

256.54(d)(3)  

256.55 

256.56 

256.57  

256.57(d)(3),  256.58 

256.59(c)(2)  

Subpart  J: 

256.62,  256.64,  256.65,  56.67 

256.64(a)(7)  

256.64(a)(8)  

Subpart  K;  256.76 

All  Subparts  


Reporting  requirement 


Hour 
burden 


None 


Request  approval  for  various  operations  or  submit  plans  or  appiications'.  iBurden  inciuded'v^ 
other  approved  collections  in  30  CFR  250).  ' 

Submit  response  to  requesVcall  for  information,  comments,  and  interest  in  areas  for  mineral  leas- 
ing, including  information  from  States/local  governments. 

States  or  local  governments  submit  comments/recommendations  on  sizer  timing  or  location  of  oro- 
posed  lease  sale.  *^ 

Establish  a  Company  File  for  pre-qualification  purposes;  submit  updated  information 

Submit  qualification  of  bidders  for  joint  bids  and  statement  or  report  of  production  . 

Submit  bids  and  required  information  

File  agreement  to  accept  joint  lease  on  tie  bids  "'"'"".."'"" 

Request  for  reconsideration  of  bid  rejection.  [Exempt  as  defined  in  5  CFR  i  320(h)(9)  1 

Execute  lease  (includes  submission  of  evidence  of  authorized  agent  and  request  for  datiiia  of 

leases).  ' 

OCS  Mineral  Lessee's  and  Operator's  Bond  (form  MMS-2028) 

^^noQiT"^^'  '-®^^®®'^  ^"^  Operator's  Supplemental  Plugging  &  Abandonriwnt  Bond  (form  MMS^ 
2028  A) . 

Submit  authority  for  Regional  Director  to  sell  Treasury  or  alternate  type  of  securities 
Demonstrate  financial  v/orth/ability  to  carry  out  present  and  future  financial  obligations,  request  ap- 
proval  of  another  form  of  security,  or  request  reduction  in  amount  of  supplemental  bond  required 
Notify  MMS  of  any  lapse  in  previous  bond/action  filed  alleging  lessee,  surety,  or  guarantor  is  insol- 
vent or  bankrupt. 

Provide  plan/instructions  to  fund  lease-specific  abandonment  account  and  related  information-  re- 
quest approval  to  withdraw  funds. 

Provide  third-party  guaranteed  indemnity  agreement,  related  notices,  and  annual  update-  notify 
MMS  if  guarantor  becomes  unqualified. 

Notice  of  and  request  approval  to  temiinate  period  of  liability,  cancel  bond,  or  other  security 

Provide  information  to  demonstrate  lease  will  be  brought  into  compliance  

File  application  for  assignment  or  transfer  for  approval  ; 

File  required  instalments  creating  or  transferring  wort<ing  interests,  etc.,  for  record  purposes 

Submit  non-required  documents,  for  record  purposes,  which  respondents  want  MMS  to  file  witfi 

the  lease  document.  [Accepted  on  behalf  of  lessees  as  a  service,  but  MMS  does  not  require  nor 

need  the  filings.]. 

File  written  request  for  relinquishment 

General  departure  and  alternative  compliance  requests  not  specifically  covered  elsewhere  in  Part 
256. 
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Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  The  currently  approved  "non- 
hour  cost"  burden  for  this  information 
collection  is  a  total  of  $414,000.  This 
cost  burden  is  for  filing  fees  associated 
with  submitting  requests  for  approval  of 
instruments  of  transfer  ($185  per 
application)  or  to  file  non-required 
documents  for  record  purposes  ($25  per 
filing). 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C:.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "*  *  *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
-agencies  concerning  each  proposed 
collection  of  information  *   *   *" 


Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  "non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  You 
should  describe  the  methods  vou  use  to 


estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate{s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  You  should  not 
include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1, 
1995;  (ii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Goverrmient:  or  (iv)  as  part  of 
customarj'  and  usual  business  or  private 
practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 
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Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  If  you  wish  us 
to  withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  MMS  will 
honor  this  request  to  the  extent 
-allowable  by  law;  however,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  busines.ses,  available 
for  public  inspection  in  their  entirety. 

MMS  Federal  Register  Liaison  Officer: 
Denise  Johnson.  (202)  208-3976. 

Dated:  August  9,  2003. 
EJ*.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  03-2Z974  Filed  9-»-03;  8:45  am] 

BILLING  0006  431IHMR-U 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  one-daytoeeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  November  7,  2003. 

TIME:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Loews  Coronado  Bay  Hotel, 
4000  Coronado  Bay  Road,  Coronado, 
CA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  September  3,  2003. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  03-23011  Filed  9-9-03;  8:45  am] 

BHJJNG  CODE  2210-5S-M 


JUDICrAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  the  Judicial  Conference 
Advisory  Committees  on  Rules  of 
Appellate,  Bankruptcy,  Civil,  and 
Qriminal  Pro4  ;edure 

liiti 


al  Conference  of  the 
Advisory  Committees  on 
Appellate,  Bankruptcy,  Civil, 


AGENCY:  Jud 

United  States 

Rules  of 

and  Criminal  (Procedure 


ACTION:  Notic  3 
and  open  hea  r; 


of  proposed  amendments 
mgs. 


SUMMARY:  Thi !  Advisory  Committees  on 
Rules  of  Appi  sUate,  Bankruptcy,  Civil, 
and  Criminal  Procedure  have  proposed 
amendments  to  the  following  rules: 

Appellate  llules:  4,  26,  27.  28,  28.1, 
32,32.1,34,  ;  5,  and  45. 

Bankruptcy  Rules:  1007,  3004,  300.^, 
4008,  7004,  a  id  9006. 

CjVi7  Rules  5.1,  6,  24,  27,  and  45, 
Admiralty  Riles  "B"  and  "C". 

Criminal  R  lies:  12.2,  29,  32,  32.1,  33, 
34,  45.  and  5<  I. 

The  text  of  the  proposed  rule 
amendments  and  the  accompanying 
Committee  N  Dtes  can  be  found  at  the 
United  States  Federal  Courts'  Home 
Page  at  http:/ 'www.uscourts.gov/rules 
on  the  Intern  it. 

The  Judicii  1  Conference  Committee 
on  Rules  of  P  ractice  and  Procedure 
submits  thes)  amendments  for  public 
comment.  Al  comments  and 
suggestions  v  'ith  respect  to  them  must 
be  placed  in  he  hands  qf  the  Secretary 
as  soon  as  co  ivenient  and,  in  any  event, 
not  later  thai]  February  16,  2004.  All 
written  comii  lents  on  the  proposed  rule 
amendments  can  be  sent  by  one  of  the 
following  foi;  r  ways:  electronic  mail  via 
the  Internet  a  I  http://www.uscourts.gov/ 
rules;  regular  mail  to  Peter  G.  McCabe, 
Secretary,  Co  mmittee  on  Rules  of 
Practice  and  'rocedure  of  the  Judicial 
Conference  oJFthe  United  States, 
Thurgood  Mi  rshall  Federal  Judiciary 
Building,  Wa  shington.  DC  20544; 
overnight  ma  il  to  Peter  G.  McCabe, 
Secretary,  Committee  on  Rules  of 
Practice  and  Procedure  of  the  Judicial 
Conference  off  the  United  States, 
Thurgood  Marshall  Federal  Judiciary 
Building,  Onte  Columbus  Circle,  NE., 
Washington,  DC  20002;  or  facsimile  to 
Peter  G.  McC  abe  at  (202)  502-1755.  In 
'  accordance  v  'ith  established  procedures 
all  comment!  submitted  on  the 
proposed  am  endments  are  available  for 
public  inspei  :tion. 

Public  hearings  are  scheduled  to  be 
held  on  the  amendments  to: 

•  Appellal  e  Rules  in  Los  Angeles, 
California,  on  January  20,  2004,  and  in 
Washington,  DC,  on  January  26,  2004; 

•  Bankrup  ley  Rules  in  Washington, 
DC,  on  Januj  ry  30,  2004; 


•  Civil  Rules  in  Houston,  Texas,  on 
January  9,  2004;  and 

•  Criminal  Rules  in  Atlanta,  Georgia, 
on  January  23,  2004. 

Those  wishing  to  testify  must  contact 
the  Secretciry  at  the  address  above  in 
writing  at  least  30  days  before  the 
hearing. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820.  , 

Dated:  September  3,  2003. 
Jolui  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  03-23012  Filed  9-9-03;  8:45  am] 

BILLING  CODE  2210-6S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Paul  A.  Heinrich  and 
Charles  Vogel Enterprises,  Inc.,  Case  No. 
03-C-0075-S  (W.D.  Wis.),  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Wisconsin  on 
August  26,  2003. 

This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  against  Charles  Vogel 
Enterprises,  Inc.  ("Vogel"),  pursuant  to 
subsections  309(b)  and  (d)  of  the  Clean 
Water  Act  ("CWA").  33  U.S.C.  1319(b), 
(d),  to  obtain  injunctive  relief  from  and 
impose  civil  penalties  against  Vogel  for 
violating  the  Clean  Water  Act  by 
discharging  pollutants  without  a  permit 
into  waters  of  the  United  States.  The 
proposed  Consent  Decree  resolves  these 
allegations  by  requiring  Vogel  to  pay  a 
civil  penalty  and  to  cooperate  fully  with 
the  United  States  in  its  further 
proceedings  against  the  remaining 
Defendant. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
Notice.  Please  address  comments  to  the 
Office  of  the  United  States  Attorney, 
Western  District  of  Wisconsin, 
Attention:  Leslie  K.  Herje,  P.O.  Box 
1585,  Madison,  WI  53701-1585.  Please 
refer  to  the  matter  of  United  States  v. 
Heinrich,  DJ  Reference  No.  90-5-1-1- 
16504. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Western 
District  of  Wisconsin,  P.O.  Box  432, 
Madison,  WI  53701-0432.  In  addition, 
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the  proposed  Consent  Decree  may  be 
viewed  at  http://www.usdoj.gov/enrd/ 
open.html. 

Scott  A.  Schacter, 

Assistant  Chief,  Environmental  Defense 
Section,  Environment  6-  Natural  Resources 
Division. 

[FR  Doc.  03-23072  Filed  9-9-03:  8:45  am] 

BILLING  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  IMC  Phosphates  Co., 
Civil  Action  No.  8:03-cv-1814-T- 
17MSS  (M.D.  Fla.),  was  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  Florida  on  August  27, 
2003.  This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  of  America  against  IMC 
Phosphates  Co.,  pursuant  to  Section  301 
of  the  Clean  Water  Act,  33  U.S.C. 
1311(a),  to  obtain  injunctive  relief  from 
and  impose  civil  penalties  against  the 
Defendant  for  self-reported  violations  of 
the  terms  and  conditions  of  Clean  Water 
Act  section  404  permits  for  three 
properties  located  in  Polk,  Hardee  and 
Hillsborough  Counties,  Florida.  The 
proposed  Consent  Decree  prohibits  IMC 
Phosphates  Co.  from  discharging  any 
pollutant  into  waters  of  the  United 
States,  unless  such  discharge  complies 
with  the  provisions  of  the  Clean  Water 
Act  and  its  implementing  regulations, 
requires  restoration  and  monitoring  of 
the  impacted  sites  as  well  as 
preservation  of  a  139-acre  parcel  and  the 
payment  of  a  civil  penalty. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Daniel  W.  Eckhart,  Assistant  U.S. 
Attorney,  80  N.  Hughey  Avenue,  Suite 
201,  Orlando,  Florida  and  refer  to  DJ# 
90-5-1^-05140  and  civil  action 
number  8:03-cv-1814-T-t7MSS. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Middle 
District  of  Florida,  80  North  Huhey 
Avenue,  Orlando,  Florida.  In  addition, 
the  proposed  Consent  Decree  may  be 


viewed  on  the  World  Wide  Web  at  http:/ 
/www.  usdoj / gov /enrd/ open. html. 

Daniel  W.  Eckhart, 

Assistant  United  States  Attorney,  United 
States  Attorney's  Office,  Orlando,  Florida. 
[FR  Doc.  03-23073  Filed  9-9-03:  8:45  am] 
BILUNG  CODE  441&-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Compretiensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  herebv 
given  that  on  August  26.  2003,  a 
proposed  Consent  Decree  in  United 
States  v.  Nassau  Metals  Corporation 
(M.D.Pa.),  C.A.  No.  4:CV-03-1484,  was 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of 
Pennsylvania. 

In  this  action,  the  United  States   . 
sought  response  costs  incurred  and  to  be 
incurred  by  the  Environmental 
Protection  Agency  ("EPA"),  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended 
("CERCLA"),  42  U.S.C.  9607,  in 
connection  with  the  clean-up  of  the 
Eastern  Diversified  Metals  Site,  located 
in  Schuylkill  County,  Pennsylvania. 
Further,  the  United  States  sought  an 
order,  pursuant  to  Section  106  of 
CERCLA,  requiring  defendant  Nassau 
Metals  Corporation  ("Nassau")  to 
complete  the  clean-up  of  the  Site. 

Under  the  Consent  Decree,  Nassau 
will  implement  the  remedy  selected  in 
the  November  21,  2001  Record  of 
Decision  for  operable  unit  four. 
Implementation  of  this  remedy  will  cost 
approximately  S14  million  and  will 
complete  the  clean-up  of  the  Site.  In 
addition,  Nassau  will  pay  future  costs 
incurred  by  EPA  in  connection  with  the 
Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natiu-al  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
-20044-7611,  and  should  refer  to  United 
States  V.  Nassau  Metals  Corporation, 
DOJ  Ref.  No.  90-11-3-223/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  228  Walnut  Street, 
Federal  Building,  Room  220,  Harrisburg, 
PA  17108;  and  U.S.  EPA  Region  3,  1650 
Arch  Street,  Philadelphia.  Pennsylvania 


19103.  During  the  public  comment 
period,  the  proposed  Consent  Decree 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.htmI.  A  copy 
of  the  proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood    - 
[tonia.fleetwood@usdoj.gov),  fax  number 
(202)  514-0097.  phone  confirmaUon 
number  (202)  514-1547.  In  requesting  a 
copy  the  Consent  Decree  only  from  the 
Consent  Decree  Library,  please  enclose 
a  check  in  the  amount  of  $24.75,  or 
enclose  a  check  in  the  amount  of  S74.75 
for  the  Consent  Decree  and  the  Exhibits 
thereto  (.25  cents  per  page  reproduction 
costs),  payable  to  the  U.S.  Treasury-. 

Robert  D.  Brook, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  03-23075  Filed  9-9-03;  8:45  aip] 
BILUNG  CODE  4410-1»-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  22,  2003,  a 
proposed  settlement  agreement  In  The 
Matter  ofStoody  Company,  Debtor, 
Chapter  11,  No.'oi-5284 7-399,  was 
lodged  with  the  United  States 
Bankruptcy  Court  for  the  Eastern 
District  of  Missouri. 

The  United  States'  claims  in  this  " 
action  arise  under  Sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9606  and 
9607.  and  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended  ( "RCRA"),  42  U.S.C.  6973,  for 
releases  and  threatened  releases  of 
hazardous  substances  at  the  Puente 
Valley  Operable  Unit  of  the  San  Gabriel 
Valley  Superfund  Site,  Area  4.  Los 
Angeles  County,  California,  that  may 
present  an  imminent  and  substantial 
endangerment  to  public  health  or 
welfare  or  the  environment. 

The  settlement  agreement  resolves 
Debtor  Stoody  Company's  liability  for 
past  costs,  future  costs,  and  work 
associated  with  the  remedial  action 
required  for  the  Site  set  forth  in  the 
Environmental  Protection  Agency's 
1998  Interim  Record  of  Decision. 
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The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,. 
Environment  and  Natural  Resources  / 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  In  The 
Matter  ofStoody  Company,  Debtor,  D.J. 
Ref.  90-11-2-354/9.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  .7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 

The  settlement  agreement  may  be 
examined  at  the  Office  of  U.S.  Attorney, 
Qvil  Division.  Ill  South  10th  Street, 
18th  Floor,  St.  Louis,  Missouri  or  at  the 
U.S.  Environmental  Protection  Agency 
Region  DC.  75  Hawthorne  Street,  San. 
Francisco,  California.  During  the  public 
comment  period  the  settlement 
agreement  also  may  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  settlement 
agreement  may  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  or  by 
faxing  or  e-mailing  a  request  to  Tenia 
Fleetwood  [tonia.fleetwood@usdoj.gov] , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $3.00  (12  pages  @  25 
cents  per  page  reproduction  cost), 
payable  to  the  U.S.  Treasiiry. 

EUcn  M.  Mahan. 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  03-23074  Filed  9-9-03;  8:45  am] 

BMJJNO  cow  4410-1S-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
mistration 


■(     [TA-I 


[TA-W-51,834] 

—^    Agilent  Technologies,  Inc.,  Information 
Technology  Dhfision  (IT),  Colorado 
Springs,  CO;  Notice  of  Negative 
Detennination  Regarding  Application 
for  Reconsideration 

By  application  of  July  17,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 


The  denial  notice  applicable  to  workers 
of  Agilent  Technologies,  Inc., 
Information  Technology  Division  (IT), 
Colorado  Springs,  Colorado  was  signed 
on  June  16,  2p03,  and  published  in  the 
Federal  Register  on  July  3,  2003  (68  FR 
39976). 

Pursuant  td  29  CFR  90.18(c) 
reconsideratibn  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previous!  y  considered  that  the 
determinatio  i  complained  of  was 
erroneous; 


app  ears  i 


that  the  determination 
was  based  on  a  mistake 
of  facts  not 
cbnsidered;  or 


opinion  of  the  Certifying 
nterpretation  of  facts  or  of 
reconsideration  of  the 


(2)  If  it 
complained 
in  the  deterniination 
previously 

(3)  If  in  th« 
Officer,  a  mi:  i 
the  law  justij  led 
decision. 

The  TAA  j  etition  was  filed  on  behalf 
of  workers  ac  Agilent  Technologies,  Inc., 
Information  technology  Division  (IT), 
Colorado  Spiings,  Colorado,  engaged  ia. 
computer  consulting  services  combined 
with  providing  information  technology. 
The  petition  Iwas  denied  because  the 
petitioning  \forkers  did  not  produce  an 
article  withi*  the  meaning  of  Section 
222oftheA<t. 

The  petitic 
the  petitioni)  ig 
considered 
that  they 
supplier  to  a 

In  fact,  in 
workers  mus|t 
Further,  in 
requirementj 
suppliers, 
produce  a  o 
product  thatjwas 
certification 


e  igible 


ner  appears  to  imply  that 
worker  group  should  be 
e  for  TAA  on  the  basis 
serf  ed  as  secondary  upstream 
trade  certified  firm. 

( irder  to  be  eligible  for  TAA, 
produce  an  article. 

to  meet  TAA  eligibility 
as  secondary  upstream 
worker  group  must 
exponent  part  of  the 

the  basis  of  the  TAA 
or  the  customer  firm. 


o  "der 


thj 


vary 


Only  in 
service 
namely  the 
caused  by  a 
services  fron  i 
firm  or 
produce  an 
currently 


Conclusion 


betn 
misinterpretation 
facts  which 


limited  instances  are 
worlders  certified  for  TAA, 

\  rorker  separations  must  be 
1  educed  demand  for  their 
a  parent  or  controlling 
subdivision  whose  workers 
i  rticle  and  who  are 
un  ler  certification  for  TAA. 


After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  betn  no  error  or 

of  the  law  or  of  the 
vould  justify 
reconsiderat  ion  of  the  Department  of 
Labor's  prioi  decision.  Accordingly,  the 
application  s  denied. 


Signed  at  Washington,  DC,  this  13th  day  of 
August  2003. 
Elliott  S.  Kushner. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-22996  Filed  9-9-03;  8:45  am] 

BiLUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,878f 

Cannondaie  Corporation  Bicycle  Plant 
Now  Known  as  Cannondaie  Bicycle 
Corporation,  Bedford,  PA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

'  In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustpient 
Assistance  on  April  25,  2003,  applicable 
to  workers  of  the  Cannondaie 
Corporation,  Bicycle  Plant,  Bedford, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  May  9,  2003 
(68  FR  25060). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  bicycles,  clothLag  and  accessories. 

New  information  shows  that 
Cannondaie  Corporation,  Bicycle  Plant 
became  known  as  Caimondale  Bicycle 
Corporation  in  May  2003,  following 
bankruptcy  in  early  2003.  Workers 
separated  from  employment  as  the 
subject  firm  had  their  wages  reported 
under  a  separated  \memployment 
insurance  (UI)  tax  accoimt  for 
Caimondale  Bicycle  Corporation. 

Accordingly,  the  Department  is 
amending  this  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Cannondaie  Corporation,  Bicycle  Plant 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-rW-50,878  is  hereby  issued  as 
follows: 

All  workers  of  Cannondaie  Corporation, 
Bicycle  Plant,  now  known  as  Cannondaie 
Bicycle  Corporation,  Bedford,  Pennsylvania, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  February  10, 
2002,  through  April  25,  2005,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington.  DC,  this  21st  day  of 
August  2003. 

Elliott  S.  Kushner. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-22999  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  4S1(>-3(M> 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-S0,4O5] 

Dorr-Oliver  Eimco  USA,  Inc.  Formerly 
Known  as  Eimco  Processing 
Company,  Salt  Lalte  City,  UT; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  Amended 
Certification  Regarding  Eligibihty  to 
Apply  for  Worker  Adjustment 
Assistance  on  January  13.  2003. 
applicable  to  workers  of  the  Dorr-Oliver 
Eimco  USA,  Inc.,  Salt  Lake  City,  Utah. 
The  notice  was  published  in  the  Federal 
Register  on  February'  6,  2003  (68  FR 
^212). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  liquid/solid  separation  equipment. 

New  information  shows  that  Dorr- 
Oliver  Eimco  USA,  Inc.,  formerly 
known  as  Eimco  Process  Equipment 
Company,  was  formed  following  a 
merger  in  November  2002  between 
GL&V/Dorr-Oliver  and  Eimco  Process 
Equipment  Company,  a  Division  of 
Baker  Hughes,  Incorporated. 

Accordingly,  the  Department  is 
amending  this  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Dorr-Oliver  Eimco  USA,  Inc.  who  were 
adversely  affected  by  a  shift  in 
production  to  Mexico,  Canada  and 
India. 

The  amended  notice  applicable  to 
TA-W-50,405  is  hereby  issued  as 
follows: 

"All  workers  of  Dorr-Oliver  Eimco  USA, 
Inc.,  formerly  known  as  Eimco  Process 
Equipment  Company,  Salt  Lake  City,  Utah, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  20, 
2001,  through  January  13,  2005,  arc  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 


Signed  at  Washington,  DC  this  25th  day  of 
August  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-23001  Filed  9-9-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  '  * 

[TA-W-50,908] 

Halliburton  Formation  Evaluation 
Machine  Shop  Including  Worlters  of 
Jet  Research  Corporation,  Ah/arado, 
Texas;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  4,  2003,  applicable  to  workers  of 
Halliburton  Formation  Evaluation 
Machine  Shop,  Alvarado,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  March  19,  2003  (68  FR 
13332). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  have  occurred  involving 
employees  of  Jet  Research  Corporation. 
Alvarado.  Texas,  employed  at 
Halliburton  Formation  Evaluation 
Machine  Shop,  Alvarado.  Texas. 

The  Jet  Research  Corporation  ^ 

employees  were  engaged  in  the 
production  and  support  of  logging  tools 
for  oil  drilling  at  the  Alvarado.  Texas 
location  of  the  subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Jet  Research  Corporation,  Alvarado, 
Texas  working  at  Halliburton  Formation 
Evaluation  Machine  Shop,  Alvarado, 
Texas  who  were  adversely  affected  by 
increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-50,908  is  hereby  issued  as 
follows: 

'"All  workers  of  Halliburton  Formation 
Evaluation  Machine  Shop.  Alvarado,  Texas, 
including  workers  of  Jet  Research 
Corporation,  Alvarado,  Texas  producing 
logging  tools  for  oil  drilling  at  Halliburton 
Formation  Evaluation  Machine  Shop, 
Alvarado,  Texas,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  13,  2002,  through  March  4, 


2005.  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC  this  21st  day  of 
August.  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-22998  Filed  9-9-03;  8.45  am] 

BILUNG  CODE  4S10-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  -^     • 

[TA-W-50,588] 

Murray  Engineering,  Inc.  Complete 
Design  Service,  FKnt,  Ml;  Notice  of 
Negative  Determination  On  Remand 

The  United  States  Court  of 
biternational  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for^ 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Murray  Engineering.  Inc.  v.  U.S. 
Secretary  of  Labor,  No.  03-00219. 

On  Februan,-  5,  2003.  the  Department 
of  Labor  (Department)  issued  a  negative 
determination  regarding  eligibility  to 
apply  for  Trade  Adjustment  Assistance 
(TAA)  for  the  workers  of  Murray 
Engineering.  Inc.,  Complete  Design     - 
Service,  Flint,  Michigan  (hereafter 
referred  to  as  Murray  Engineering).  The 
determination  was  based  on  the 
investigation's  finding  that  the  workers' 
firm  provided  industrial  design  and 
engineering  services  and  did  not 
produce  an  article  in  accordance  with 
Section  222  of  the  Trade  Act  of  1974. 
On  February  24,  2003,  the  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  Murray 
Engineering,  Inc.,  Complete  Design 
Service,  Flint,  Michigan  was  published 
in  the  Federal  Register  (68  FR  8620). 

The  initial  TAA  investigation  showed 
that  workers  at  Murray  Engineering 
supplied  design  and  engineering 
solutions  for  general  manufacturing 
industries.  Workers  of  Murray 
Engineering  drafted  designs  and 
drawings,  which  were  then  sent  to 
customers  either  copied  on  to  a 
computer  disk  or  CD-Rom,  printed  out    ' 
on  paper,  or  electronically.  The 
investigation  also  revealed  that  workers 
of  Murray  Engineering  did  not  supply 
components  to  either  a  TAA-certified 
company  or  an  affiliate  of  a  TAA- 
certified  company. 

In  a  letter  dated  February  19.  2003,- 
the  petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination.  The  Department 
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affinned  its  finding  that  the  workers  of 
Murray  Engineering  were  not  eligible  to 
apply  for  TAA  on  the  basis  that  they  did 
not  produce  a  product  within  the 
meaning  of  Section  222  of  the  Trade 
Act.  Accordingly,  the  Department 
issued  a  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration  on  March  31,  2003. 
The  Notice  was  published  in  the 
Federal  Register  on  April  15,  2003  (68 
PR  18264). 

In  the  request  for  reconsideration,  the 
petitioner  made  three  assertions:  (1) 
That  the  workers  produced  a  product; 
(2)  that  the  Department  may  have  been 
misled  by  part  of  the  company's  name, 
"Complete  Design  Service,"  thinking 
that  the  company  did  not  produce  a 
product;  and  (3)  that  the  Department 
prematurely  concluded  the  workers 
were  service  workers  because  of  the 
company's  name. 

'  In  the  reconsideration  investigation, 
the  Department  reviewed  the 
description  of  the  design  services 
provided  by  the  subject  firm  and 
determined  that,  regardless  of  the  mode 
of  conveyance,  engineering  drawings 
and  schematics  prepared  by  subject  firm 
were  services,  and  not  considered 
production  within  the  meaning  of  the 
Trade  Act.  A  review  by  the  Department 
of  the  initial  investigation  and  the 
subsequent  reconsideration 
investigation  revealed  that  no 
conclusion  was  drawn  based  on  the 
company's  name.  Further,  the 
Departnjent  did  not  rely  on  the 
company's  name  during  this  voluntary 
remand  investigation. 

On  April  30,  2003,  the  petitioner  filed 
a  Notice  of  Appeal  in  the  Court  of 
International  Trade.  The  Department's 
motion  for  Voluntary  Remand  was 
granted  on  June  25,  2003. 

On  August  1,  2003,  plaintiffs  counsel 
sent  the  Department  a  letter  containing 
arguments  for  certification.  This  letter 
makes  two  assertions:  (1)  The 
Department  wrongly  determined  that 
the  workers  of  Murray  Engineering  did 
not  produce  an  article,  and  (2)  even  if 
the  Department  was  correct  in  its 
determination  that  designs  are  not  an 
article,  the  workers  of  Murray 
Engineering  are  adversely  affected 
secondary  workei?  and,  as  such,  are 
eligible  to  apply  for  trade  adjustment   ' 
assistance. 

The  first  issue  is  whether  the  workers 
of  Murray  Engineering  produce  an 
article. 

Plaintiffs  August  1,  2003  letter  relies 
on  A/iagy  V.  Donovan,  6  Ct.  Int'l  Trade 
141, 145,  571  F.  Supp.  1261.  1264  (Ct. 
Int'l  Trade  1983),  to  support  the 
position  that  the  designs  are  articles. 
Nagy  held,  among  other  things,  that 


workers  win  i  either  create  or 
manufactun  a  tangible  commodity  or 
transform  a  hing  into  a  new  or  different 
thing  produ  :e  an  article.  The  letter 
asserts  that  <  he  designs  can  be 
reproduced  :)n  paper  and,  therefore,  are 
a  tangible  commodity.  The  letter  further 
asserts  that  Without  the  designs,  the 
customer  cciild  not  produce  the 
machines  thbt  make  the  tools,  and, 
therefore,  thle  designs  are  "part  and 
parcel"  of  the  machines  and  sometimes 
incorporates  into  the  body  of  the    . 
machines  w  len  the  operating 
instructions  are  mounted  into  the 
machine  or  ixture. 

In  its  remi  md  investigation,  the 
Department  contacted  Murray 
Engineering  company  officials  and 
issued  a  detailed  information  request 
seeking  new  information  as  well  as 
clarification  of  previously  submitted 
information  The  main  purpose  of  this 
review  was  o  ascertain  whether  the 
work  perfor  ned  by  the  petitioning 
worker  grou  p  should  be  construed  as 
production  or  service. 

Informatiin  supplied  by  the  company 
on  remand  iiidicates  that  Complete 
Design  Service  does  industrial  design 
for  gc  -"eral  manufacturing  industries, 
applying  design  &  engineering  solutions 
through  AufoCAD  and  Unigraphics  by 
designing  intricate  custom  drawings 
that  are  customized  to  customer 
specificatioiis.  These  custom  drawings 
are  delivered  to  the  customer  by  any  or 
all  of  the  fo!  lowing:  (a)  Printed  drawing 
on  paper,  (I )  CD  or  computer  diskette, 
(c)  electron!  c  mail. 

The  custo  mer  contacts  Complete 
Design  Serv  ice  with  the  purchase  order 
and  instruc  ions  of  the  job  to  be  done. 
An  employ*  e  is  assigned  to  the  job  and 
is  given  all  i  )f  the  pertinent  information 
for  the  job. '  'he  employee  then  begins 
the  design,  n  AutoCAD  or  Unigraphics 
(computer  c  esign  programs). 
Periodicallj  throughout  the  design 
process,  the  customer  reviews  the 
design-in-p:  ogress  to  assess  whether 
modificatio  is  are  necessary.  When  the 
design  is  IC  D%  completed,  it  is  saved 
on  the  subj«  ct  firm's  network  and  given 
to  the  custo  mer  in  their  required  format 
(e.g.,  plottei  on  paper,  on  CD  or 
diskette,  orje-mailed).  The  company 
further  state  s  that  the  customer  could 
not  build  ti  eir  products  without  these 
designs.  Th  3  customer  pays  for  the 
custom  des  gns  either  by  the  design  or 
on  an  hourl  y  basis. 

The  Depj  rtment  traditionally  has 
deemed  de!  igns  of  any  type  genefated 
by  computer  as  a  service.  Electronically 
generated  engineering  designs, 
drawings,  a  nd  schematics  are  not 
tangible  coi  nmodities.  This  is  supported 
by  the  fact  hat  they  are  not  marketable 


products  listed  on  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS),  published  by  the  United  States 
International  Trade  Commission 
(USITC)',  Office  of  Tariff  Affairs  and 
Trade  Agreements,  which  describes  all 
articles  imported  to  or  exported  from 
the  United  States. 

However,  if  workers  draft  designs  by 
hand,  the  dravnngs  thef  produce  are 
classified  under  HTS  number 
4906.00.00.00  ("Plans  and  drawings  for 
architectural,  engineering,  industrial, 
commercial,  topographical  or  similar 
purposes,  being  originals  drawn  by 
hand;  handwritten  text;  photographic 
reproduction  on  a  sensitized  paper  and 
carbon  copies  of  the  forgoing").  Workers 
of  the  subject  firm  clearly  do  not  fall 
into  this  classification,  because  they 
produced  all  designs  electronically. 
That  the  HTS  referenced  here  is  updated 
periodically  and  was  last  published  in 
2003  supports  that  the  USITC  continues 
to  distinguish  electronic  designs  from 
designs  by  hand. 

Further  support  that  Murray 
Engineering  workers  did  not  produce  an 
article  is  foxmd  in  examining  what  items 
are  subject  to  a  duty.  Throu^out  the 
Trade  Act,  an  article  is  often  referenced 
as  something  that  can  be  subject  to  a 
duty.  To  be  subject  to  a  duty  on  a  tariff 
schedule,  an  article  will  have  a  value 
that  makes  it  marketable,  fungible,  and 
interchangeable  for  commercial 
purposes. 

However,  although  a  wide  variety  of 
tangible  products  are  described  as 
articles  and  characterized  as  dutiable  in 
the  HTS,  informational  and  design 
products  that  historically  could  be  sent 
in  letter  form  and  that  currentiy  can  be 
electronically  transmitted  are  not  listed 
in  the  HTS.  Such  items  are  not  the  type 
of  work  products  that  customs  officials 
inspect  and  that  the  Trade  Adjustment 
Assistance  program  was  generally 
designed  to  address.  Further,  informal 
discussions  in  the  past  with  several 
USITC  analysts  clarified  those  factors 
that  were  used  to  classify  design  and 
drawing  work  as  service  instead  of 
production.  The  USITC  industry 
analysts  identified  designs  as  services 
because  the  value  of  the  intellectual 
service  is  greater  than  the  cost  of  the 
materials  used  to  store  or  transfer  it.  The 
analysts  also  stated  that  tariffs  are  based 
on  the  cost  of  the  media  (such  as  paper, 
CD,  or  computer  disk)  and  not  on  the 
value  of  the  service.. 

In  addition,  the  2002  edition  of  the 
North  American  Industrial 
Classification  System  (NAICS),  a 
standard  used  by  the  Department  to 
categorize  products  and  services, 
designates  "establishments  primarily 
engaged  in  drawing  detailed  layouts. 
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plans,  and  illustrations  of  *  *  * 
components  from  engineering  *  *  * 
specifications"  as  "drafting  services" 
(NAICS  541340).  Another  code  that    . 
describes  "engineering  in  the  design, 
development,  and  utilization  of 
machines"  (emphasis  added)  is 
classified  within  a  code  that  signifies 
services  {specifically,  NAICS  541330). 

Workers  of  Murray  Engineering 
neither  make  a  product  nor  transform  an 
existing  product  into  something  new 
and  different.  The  Department 
thoroughly  investigated  and  could  not 
find  any  evidence  that  workers  of 
Murray  Engineering  produced  any 
articles  or  that  the  petitioners 
transformed  anything  into  something 
new  and  different;  to  the  contrary,  the 
evidence  cited  above  supports  a 
conclusion  that  the  Murray  workers  did 
not  produce  an  article.  Consequently, 
they  are  not  eligible  for  certification  as 
production  workers. 

The  second  issue  is  whether  the 
workers  of  Murray  Engineering  are 
adversely-afiiected  secondary  workers. 

In  the  August  1,  2003  letter  to  the 
Department,  the  plaintiff  asserts  that:  (1) 
Murray  Engineering  was  a  supplier  of 
designs  to  a  TAA-certified  company 
(Lamb  Technicon,  Machining  Systems, 
Warren,  Michigan)  and  that  such  supply 
is  related  to  the  article  that  was  the  basis 
for  certification  (automated  metal 
removal  equipment,  transfer  lines,  and 
dial  transfers);  and  (2)  Lamb  Technicon 
accounted  for  at  least  twenty  percent  of 
Miuray  Engineering's  production  or 
sales  or  otherwise  must  have 
contributed  importantly  to  the  workers' 
separations.  These  assertions  appear  to 
be  provided  in  an  attempt  to  show  that 
the  subject  firm  workers  should  be 
certified  as  eligible  to  apply  for  TAA  on 
the  basis  of  serving  as  secondary 
upstream  suppliers. 

In  order  to  be  eligible  as  secondary 
suppliers,  the  petitioning  worker  group 
must  have  produced  a  component  part 
of  the  product  that  is  the  basis  of  the 
TAA  certification.  Because  Murray 
Engineering  did  not  produce  a 
component  part  of  the  automated  metal 
removal  equipment  produced  by  Lamb 
Tecbiiicon,  they  were  not  secondary 
suppliers  of  a  TAA-certified  facility,  as 
required  by  the  relevant  TAA 
legislation.  Even  if,  as  plaintiff  asserts, 
the  subject  firm  workers'  design 
specifications  were  sometimes  mounted 
or  affixed  on  their  customers' 
manufacturing  equipment,  such 
mounting  or  affixment  were  not 
necessary  for  the  equipment  to  function 
properly  and,  thus,  were  not  component 
parts. 

Further,  the  subject  firm's  business 
with  Lamb  Technicon  ceased  prior  to 


the  beginning  of  the  investigative 
period.  The  subject  firm  workers' 
petition  was  dated  January  15,  2003  and 
instituted  on  January  16,  2003. 
Therefore,  the  relevant  investigative 
period  is  2001  and  2002.  However, 
according  to  the  subject  firm  official, 
Murray  Engineering  did  no  business 
with  Lamb  Technicon  after  1999. 
Therefore,  Lamb  Technicon  did  not 
account  for  at  least  twenty  percent  of 
Miuray  Engineering's  production  or 
sales,  nor  did  loss  of  business  with  this 
customer  contribute  importantly  to  the 
subject  firm,  during  the  relevant  period. 

Finally,  the  petitioner  argues  that 
Complete  Design  Service  did  the  same 
work  as  Lamb  Technicon  and,  thus, 
should  be  certified  for  TAA.  The 
workers  of  Lamb  Technicon  were 
certified  (TA-W-40,267  &  TA-W- 
40,267A)  based  on  the  fact  that  the 
workers  were  engaged  in  employment 
related  to  the  production  of  articles 
(automated  metal  removal  equipment, 
transfer  lines,  and  dial  transfers).  Any 
workers  who  may  have  been  engaged  in 
design  and  engineering  solutions  at 
Lamb  Technicon  were  included  in  the 
certification  because  their  separation 
was  caused  importantly  by  a  reduced 
demand  for  their  services  due  to  a 
decline  in  manufacturing  by  their 
subject  firm,  or  a  parent  firm,  or  a  firm 
otherwise  related  to  their  firm  by 
ownership  or  control.  Additionally,  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 
statutory  criteria  for  certification,  and 
the  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  in  meeting  the  TAA 
eligibility  requirements  were  met  for 
workers  in  support  activities  at  Lamb 
Technicon.  However,  workers  at  Murray 
Engineering,  Inc.,  Complete  Design 
Center,  Flint,  Michigan  do  not  meet 
these  criteria  and,  thus,  may  not  be 
certified  based  on  Lamb  Technicon's 
workers'  certification. 

Conclusion 

Under  section  222  of  the  Act,  what  is 
relevant  to  determining  whether  a 
worker  group  is  eligible  for  TAA 
certification  is  whether  the  workers' 
firm  or  an  appropriate  subdivision  of 
the  workers'  firm  produced  an  article. 

The  workers'  firmin  this  case  is 
Murray  Engineering.  Complete  Design 
Service,  Flint,  Michigan.  The  evidence 
clearly  establishes  that  Murray 
Engineering  does  not  produce,  directly 
or  through  an  appropriate  subdivision, 
an  article  within  the  meaning  of  the 
Trade  Act.  Once  the  Department 
concludes  that  the  workers'  employer 
was  not  a  firm  that  produced  an  article. 


it  must  conclude  that  the  workers  are 
not  eligible  for  assistance.  Because  the 
petitioners  are  employees  of  a  firm  or 
subdivision  that  does  not  produce  an 
article  within  the  meaning  of  the  Trade 
Act,  they  are  not  eligible  for 
certification. 

As  the  result  of  the  findings  of  the 
investigation  on  voluntary  remand,  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  of  Murray  Engineering, 
Complete  Design  Service,  Flint, 
Michigan. 

Signed  at  Washington.  DC  this  20th  day  of 
August,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-23000  Filed  9-9-03;  8:45  am) 
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DEPARTMEtfT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5051] 

Quaiity  Fabricating,  Inc.,  North 
Huntington,  PA;  Affinnative  Finding 
Regarding  Qualification  as  a 
Secondarily  Affected  Worker  Group 
Pursuant  to  the  Statement  of 
Administrathfe  Action  Accompanying 
ttie  North  American  Free  Trade 
Agreement  (NAFTA)  Implementation 
Act 

The  Department  of  Labor  herein 
presents  the  results  of  an  investigation 
regarding  qualification  as  a  secondarily 
impacted  firin,  pursuant  to  the 
Statement  of  Administrative  Action 
accompanying  the  North  American  Free 
Trade  Agreement  (NAFTA) 
Implementation  Act. 

In  order  for  an  affirmative  finding  to 
be  made,  the  following  requirements 
must  be  met: 

(1)  The  subject  firm  must  be  a  supplier — 
such  as  of  components,  unfinished  or  semi- 
finished goods — to  a  firm  that  is  directly 
affected  by  imports  fi-om  Mexico  or  Canada 
of  articles  like  or  directly  competitive  with 
articles  produced  by  that  firm  or  shifts  in 
production  of  such  articles  to  those 
countries;  or 

(2)  The  subject  firm  must  assemble  or 
finish  products  made  by  a  directly-impacted- 
firm;  and 

(3)  The  loss  of  business  with  the  directly 
affected  firm  must  have  contributed 
importantly  to  worker  separations  at  the 
subject  firm. 

The  investigation  revealed  that 
requirements  (1)  and  (3)  are  met. 

Quality  Fabricating,  Inc.,  North 
Huntington,  Permsylvania,  produces 
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sheet  metal  component  parts,  which  it 
supplied  to  a  manufacturer  of  cable 
television  amplifiers.  Evidence  revealed 
that  this  customer,  to  whom  the  subject 
firm  supplied  sheet  metal  component 
parts,  shifted  production  to  Mexico 
while  reducing  purchases  from  the 
subject  firm.  The  subject  firm's 
employment  declined,  in  part,  because 
of  the  loss  of  this  customer. 

Based  on  this  evidence,  I  determine 
that  workers  of  Quality  Fabricating,  Inc.. 
North  Huntington,  Pennsylvania, 
qualify  as  secondarily  affected  pursuant 
to  the  Statement  of  Administrative 
Action  accompanying  the  North 
American  Free  Trade  Agreement 
hnplementation  Act. 

For  further  information  on  assistance 
under  Title  I  ofthe  Workforce 
Investment  Act  (WIA),  which  may  be 
available  to  workers  included  under  this 
determination,  contact: 

Ms.  Diane  Bosak,  Chief  Operating 
Officer,  Team  Pennsylvania  Workforce 
Investment  Board,  901  North  Seventh 
Street,  Harrisburg,  Pennsylvania  17120, 
Telephone:  (717)  772-4966,  FAX:  (717) 
783-4660. 

Signed  in  Washington,  DC  this  9th  day  of 
May,  2002. 
linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-22994  Filed  9-»-u3;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adiiiinistration 

n"A-w-5i,009l 

Robert  Bosch  Tool  Corporation 
(Formerly  the  Vermont  American 
Corporation)  Engineering  Center, 
Louisville,  KY;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  a  letter  postmarked  July  17,  2003, 
petitioners  requested  administrative 
reconsideration  ofthe  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  ofthe  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (■rAA)^^. 
The  denial  notice  was  signed  on  May 
28,  2003  and  published  in  the  Federal 
Register  on  June  19,  2003  (68  FR  36845) 

Pursuant  to  29  CFR  96.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 


(2)  if  it  app  jars  that  the  determination 
complained  qf  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  co  nsidered;  or 

(3)  if  in  the  opinion  ofthe  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  juaiified  reconsideration  of ' 
the  decision. 

The  TAA  ptetition,  filed  on  behalf  of 
workers  at  Robert  Bosch  Tool 
Corporation,  Engineering  Center, 
Louisville,  Kentucky,  engaged  in  the 
production  of  one-of'a-kind  machinery 
utilized  at  otker  affiliated  company 
facilities,  was  denied  because  the 
"contributed  importantly"  or  shift  in 
production  gjoup  eligibility 
requirements  of  Section  222  ofthe 
Trade  Act  of  fl974  were  not  met. 
Increased  imborts  did  not  contribute 
importantly  ro  worker  separations  at  the 
subject  plant  (and  the  company  did  not 
shift  production  to  a  foreign  source. 

The  petitioners  produced  machinery 
which  is  usei  to  manufacture  power 
tools.  They  allege  that  they  should  be 
certified  eligiale  for  TAA  because 
manufacturing  divisions  of  Robert 
Bosch  have  shifted  production  of  power 
tools  and/or  )ower  tool  components  to 
foreign  coun  ri6s. 

Despite  th«  ir  indication  that  they  are 
"secondary  vrorkers",  it  is  not  clear 
from  the  wor  iing  of  the  reconsideration 
request  whet  ler  the  petitioners  are 
appealing  on  the  basis  of  primary  or 
secondary  in  pact. 

Given  that  the  initial  investigation 
revealed  that  there  was  no  import 
impact  or  sh  ft  of  production  of  the 
subject  firm  )roduct  (machines  for 
producing  p(  wer  tools)  to  a  foreign 
source,  the  p  Jtitioning  worker  group 
would  have  1  o  supply  a  TAA  certified 
affiliated  fac  lity  in  order  to  be  eligible 
for  certificat:  on  under  primary  impact. 
The  initial  ir  vestigation  revealed  that, 
although  the  e  are  three  Robert  Bosch 
Corporation  acilities  that  are  under 
active  T^AA  c  ertification,  none  of  these 
facilities  wei  e  supplied  by  the  subject 
facility. 

In  order  to  be  eligible  for  TAA 
certification  under  secondary  impact, 
the  petitioni:  ig  worker  group  must 
either  suppl;  a  component  part  of  a 
product  that  is  the  basis  of  a  TAA 
certification  or  a  customer  firm 
(upstream  si  pplier),  or  assemble  or 
finish  a  proc  uct  that  is  the  basis  of  TAA 
certification  for  a  customer  firm 
(downstrean  producer).  As  the 
petitioners  p  reduce  a  machine  that 
produces  po  (ver  tool  components,  they 
are  neither  a  a  upstream  supplier  nor  a 
downstream  producer  of  power  tool 
components 


Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC,  this  12th  day  of 
August,  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-22997  Filed  9-9-03;  8:45  am] 
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[TA-W-50,402  and  TA-W-50,402A] 

Tillotson  Healthcare  Corporation  Now 
Known  as  North  Country  ^ 

Manufacturing,  DIxville  Notch,  New 
Hampshire;  Tillotson  Healthcare 
Corporation,  Rochester,  New 
Hampshire;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  10,  2003,  applicable  to  workers 
of  Tillotson  Healthcare  Corporation, 
Dixville  Notch,  New  Hampshire.  The 
notice  was  published  in  the  Federal 
Register  on  February  6,  2003  (68  FR 
6211). 

At  the  request  ofthe  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  medical  examination  gloves. 

New  information  shows  that  Dynarex  • 
Corporation  purchased  Tillotson 
Healthcare  Corporation  on  January  30, 
2003.  The  subject  firms'  Dixville  Notch, 
New  Hampshire  location  is  now  known 
as  North  Country  Manufacturing. 
Workers  separated  from  employment  at 
the  Dixville  Notch,  New  Hampshire 
location  had  their  wages  reported  under 
a  separate  unemployment  insurance  (Ul) 
tax  account  for  North  Country 
Manufacturing. 

Information  also  shows  that  worker 
separation  occurred  at  the  Rochester, 
New  Hampshire  location  of  Tillotson 
Healthcare  Corporation.  The  workers 
provide  distribution  and  warehousing 
services  for  the  Dixville  Notch,  New 
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Hampshire  production  facility  of  the 
subject  finn. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  these  matters. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Tillotson  Healthcare  Corporation  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-50,402  is  hereby  issued  as 
follows: 

"All  workers  of  Tillotson  Healthcare 
Corporation,  now  known  as  North  Country 
Manufacturing,  DLxville  Notch,  New 
Hampshire  (TA-W-50,402)  and  Tillotson 
Healthcare  Corporation,  Rochester,  New 
Hampshire  (TA-W-50,402 A),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  November  21,  2001, 
through  January  10,  2005,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  12th  day  of 
August  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-23002  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,459] 

Tingiey  Rubber  Corporation,  South 
Plainfieid,  NJ;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  5,  2003  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Tingiey  Rubber 
Corporation.  South  Plainfieid,  New 
Jersey. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-39,814,  as  amended)" 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  15th  day  of 
August  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-22995  Filed  9-9-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-06385] 

Ameriphone,  Inc.,  A  Wholly  Owned 
Subsidiary  of  Plantronics,  Inc.,  Garden 
Grove,  CA;  Notice  of  Revised 
Determination  On  Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Ameriphone,  Inc.  v.  U.S.  Secretary  of 
Labor  (Court  No.  03-00243). 

The  Department's  initial  denial  of 
NAFTA-Transitional  Adjustment  -. 

Assistance  {NAFTA-6385)  for  the 
workers  of  Ameriphone,  Inc.,  a  wholly 
owned  subsidiary  of  Plantronics,  Inc., 
Garden  Grove,  California  (hereafter 
"Ameriphone"),  was  issued  on 
September  11,  2002  and  published  in 
the  Federal  Register  on  September  27, 
2002  (67  FR  61160).  The  denial  was 
based  on  the  finding  that  the  workers  at 
the  subject  facility  did  not  produce  an 
article  as  required  by  section  250  of  the 
Trade  Act  of  1974. 

On  March  10,  2003,  the  Department 
issued  a  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration  for  NAFTA-6385 
and  published  in  the  Federal  Register 
on  March  18,  2003  (68  FR  12938). 

In  the  request  for  reconsideration,  the 
petitioner  alleged  that  the  workers  were 
engaged  in  the  final  phase  of  production 
(inspecting,  testing  and  modifying 
products)  as  well  as  prototype  design 
and  production.  In  the  reconsideration 
investigation,  the  Department  found  that 
the  articulated  functions  constituted  a 
negligible  portion  of  the  work 
performed  at  the  subject  facility  and  that 
the  workers  were,  in  fact,  service 
providers. 

On  voluntary  remand,  the  Department 
contacted  the  company  and  requested 
detailed  information  regarding  the 
workers'  functions  at  the  subject  facility. 
The  newly  obtained  information 
revealed  that  workers  at  the  subject 
facility  were  engaged  in  production.  The 
new  information  also  revealed  that  a 
significant  portion  of  the  production 
performed  at  the  subject  facility  was 
shifted  to  Mexico  impacting  workers  at 
the  subject  plant. 

Conclusion 

After  careful  review  of  the  additional 
•facts  obtained  on  remand,  1  conclude 
that  a  shift  of  production  to  Mexico  of 
products  like  or  directly  competitive 
with  those  produced  at  the  subject  firm 


contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of 
Ameriphone,  Inc.,  Garden  Grove, 
California.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

"All  workers  of  Ameriphone,  Inc.,  a  wholly 
owned  subsidiary  of  Plantronics,  Inc..  Garden 
Grove,  California,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  24.  2001  through  two  years  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  18th  day  of 
August  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Dixision  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-23003  Filed  9-9-03;  8:45^amj 
BILUNG  CODE  4S1&-30-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Ergonomics,  Notice  of  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice. 


SUMMARY:  The  National  Advisory 
Committee  on  Ergonomics  (NACE)  is 
part  of  the  Secretary's  comprehensive 
approach  for  reducing  ergonomics- 
related  injuries  and  illnesses  in  the 
workplace.  The  committee  was 
convened  for  the  first  time  on  January 
22,  2003.  This  notice  schedules  the' 
third  NACE  meeting.  The  public  is 
■encoiu-aged  to  attend. 

DATES:  The  Committee  will  meet  on 
Wednesday,  September  24,  2003,  from 
8:30  a.m.  until  approximately  4  p.m. 

ADDRESSES:  The  Committee  will  meet  at 
the  Quality  Hotel  &  Suites  Courthouse 
Plaza,  1200  N.  Courthouse  Road. 
Arlington.  Virginia. 22201;  Telephone 
(703)  524^000.  Submit  comments, 
views,  or  statements  in  response  to  this 
notice  to  Mary  Ann  Garrahan,  Director, 
Office  of  Technical  Programs  and 
Coordination  Activities,  OSHA,  U.S, 
Department  of  Labor.  Room  N-3655. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Phone:  (202) 
693-2144:  Fax:  (202)  693-1644. 

FOR  FURTHER  INFORMATION  CONTACT: 

OSHA,  Office  of  Communications. 
Room  N-3647.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Washington.  DC  20210;  Telephone: 
(202) 693-1999. 
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SUPPLEMEffTARY  INFORMATION:  NACE  was 
chartered  for  a  two-year  term  bn 
November  27,  2002.  to  provide  advice 
and  recommendations  on  ergonomic 
guidelines,  research,  and  outreach  and 
assistance.  The  committee  has  met  on 
January  22,-2003.  and  May  6-7,  2003,  in 
Washington,  DC.  This  notice  announces 
the  third  meeting  of  the  committee, 
which  will  take  place  in  the 
Washington,  DC  commuting  area  on 
September  24,  2003. 

I.  Meeting  Agenda 

The  Committee's  working  groups  on 
Research,  Guidelines,  and  Outreach  and 
Assistance  will  meet  on  the  afternoon  of 
September  23.  The  working  groups  will 
report  back  to  the  full  Committee  on  ^ 
September  24th  and  lead  discussions 
about  their  respective  topics.  On  the 
morning  of  September  24,  Assistant 
Secretary  John  Henshaw  will  address 
the  committee.  The  Committee  will 
continue  its  discussions  of  OSHA's 
approach  to  addressing  ergonomics  and 
hear  a  presentation  about  the  National 
Academy  of  Sciences  Ergonomics  study. 

II.  Public  Participation 

Written  data,  views,  or  comments  for 
consideration  by  NACE  on  the  various 
agenda  items  listed  above  may  be 
submitted,  preferably  with  copies  for 
the  NACE  members,  to  Mary  Ann 
Garrahan  at  the  address  listed  above. 
Submissions  received  by  September  17, 
2003,  will  be  provided  to  the  committee 
members  for  consideration.  Requests  to 
make  oral  presentations  to  the 
Committee  may  be  granted  if  time 
permits.  Anyone  wishing  to  make  an 
oral  presentation  to  the  Committee 
should  notify  Mary  Ann  Garrahan  at  the 
address  noted  above.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear,  and  a  brief  outline  of  the 
content  of  the  presentation. 
_     Persons  who  request  an  oral 
presentation  may  be  allowed  to  speak, 
as  time  permits,  at  the  discretion  of  the 
Chair  of  the  Advisory  Committee. 

Persons  with  disabilities  requiring 
special  accommodations  should  contact 
Veneta  Chatman  (telephone:  (202)  693- 
1912;  Fax  (202)  693-1635)  by  September 
17,2003. 

A  transcript  of  the  meeting  will  be 
available  for  inspection  and  copying  in 
the  OSHA  Technical  Data  Center,  Room 
N-2625  (see  ADDRESSES  section  above) 
telephone:  (202)  693-2350. 

Authority:  Thib  notice  was  prepared  under 
the  direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and  Health. 
It  is  issued  under  the  Federal  Advisory 
Conunittee  Act  (FACA)  (5  U.S.C.  App!  2), 


GSA's  FACA 
3),  and  DLMS 

Signed  at 
September, 
John  L.  Henshbw 
Assistant  Sect  Hury 
[FR  Doc.  03-2^095 
BILUNG  CODE 


Legulalions  (41  CFR  part  102- 
3  Chapter  1600. 

VV  ishington,  DC  this  5th  day  of 

2ap3. 

'^-  1 

Filed  ^^03;  8:45  am] 
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FEDERAL  M INE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  A(  1;  Notice  of  Meeting 


September  3, 

TIME  AND  DA' 

September  1 
PLACE:  Hear;  ng 
New  Jersey 
DC. 

STATUS:  Op^l 
MATTERS  TO 
Commission 
the  followin 
Secretary 
Quarries  of 
CENT  2002-|80-M 
CENT  2001- 
M,  CENT 
2001-364 
the  Commis  i 
interlocutor  r 
whether  the 
operator's  niotion 
the  Secretar ! 
penalty 
for  assessmdnt 


003. 

E:  10  a.m.,  Thursday, 
1,2003. 

Room,  9th  Floor,  601 
I  Lvenue,  NW.,  Washington, 


20P1 


FOR  FURTHEr 

Ellen  (202) 
for  TDD 
free. 


Rel  ly/ 


Jean  H.  Ellen 

Chief  Docket 
[FR  Doc.  03- 

BILUNG  CODE 


(E  CONSIDERED:  The 
will  consider  and  act  upon 
;  in  open  session: 
yf  Labor  V.  Cactus  Canyon 
exas,  Inc.,  Docket  Nos. 

CENT  2001-285-M, 
286-M,  CENT  2001-379- 
-363-M,  and  CENT 
(Issues  include  whether 
ion  should  grant 
review  on  the  question  of 
judge  erred  in  denying  the 

to  dismiss  based  upon 
's  delay  in  proposing 

and  filing  petitions 
of  penalties.) 
INFORMATION  CONTACT:  Jean 
434-9950/(202)  708-9300 
1-800-877-8339  for  toll 


assessments  ; 


:ierk. 

3206  Filed  9-8-03;  3:53  pm] 


NATIONAL  Foundation  on  the 

ARTS  AND  THE  HUMANITIES 

Sunshine  A^t;  Meeting  of  the  National 
Museum  Sc^ices  Board 

AGENCY:  Institute  of  Museum  and 


Library  Sen 
ACTION:  Not 


SUMMARY 

agenda  of  a 
National 
notice  also 
board 
under  the 
and  regulat 
Museum 
1180.84. 


Tiis 


ani 


ices,  NFAH. 
ce  of  meeting. 


notice  sets  forth  the 
brthcoming  meeting  of  the 
MAseum  Services  Board.  This 
lescribes  the  function  of  the 
Noti(  e  of  this  meeting  is  required 
S  inshine  in  Government  Act 
ons  of  the  Institute  of 
Library  Services,  45  CFR 


TIME  AND  DATE:  9  a.m.-4:30  p.m. 
Tuesday,  September  16,  2003. 

STATUS:  Open. 

ADDRESSES:  Onmi  Shoreham  Hotel, 
Palladian  Room,  2500  Calvert  Street, 
NW.,  (202)  234-0700. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Lyons,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue,  NW.,  Room  510,  Washington, 
DC  20506,  (202)  606-4649. 

SUPPLEMENTARY  INFORMATION:  The 

National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Pub.  L.  94- 
462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  ve.sted  in 
the  Institute  under  the  Museum  Services 
4ct. 

The  meeting  on  Tuesday,  September 
16,  2003  will  be  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact:  Institute 
of  Museimi  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506— (202)  606- 
8536— TDD  (202)  606-8636  at  least 
.seven  (7)  days  prior  to  the  meeting  date. 

Agenda — 88th  Meeting  of  The  National 
Museum  Services  Board  at  Omni 
Shoreham  Hotel,  Palladian  Room,  2500 
Calvert  Street,  NW 

Tuesday,  September  16,  2003 

8:30  a.m.-9  a.m. — Continental  Breakfast. 

9  a.m.-12  p.m. — 

I.  Chairperson's  Welcome. 

II.  Approval  of  Minutes  from  the  87th 
NMSB  Meeting. 

III.  Director's  Welcome  and  Remarks. 

IV.  Staff  Updates. 
15  Minute  Break 

V.  Board  Discussion  on  the  Museum 
and  Library  Services  Act:  General 
Changes,  Board  Governance  and 
Structure. 

VI.  Closing  Remarks. 

12-12:30  p.m. — Break. 

1:30  p.m.-4:30  p.m. — Dialogue  on 
Creating  and  Sustaining  a  Nation  of 
Learners. 

Robert  Martin,  Ph.D.,  Director, 
Institute  of  Museum  and  Library 
Services,  John  Falk,  Ph.D.,  Director, 
Institute  of  Learning  Innovation,  Robert 
Coonrod,  President,  Corporation  for 
Public  Broadcasting,  Andrea  Camp. 
Senior  Fellow,  Civil  Society  Institute 
(invited). 
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Dated:  August  29,  2003. 
Teresa  LaHaie, 

Administrative  Officer,  National  Foundation 
on  the  Arts  and  Humanities,  Institute  of 
Museum  and  Library  Services. 
[FR  Doc.  03-23207  Filed  9-8-03;  3:53  pm] 

BILUNG  CODE  7036-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-237  and  50-249] 

Exelon  Generation  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
19  and  DPR-25  issued  to  Exelon 
Generation  Company,  LLC  {EGC,  the 
licensee)  for  operation  of  the  Dresden 
Nuclear  Power  Station  (DNPS),  Units  2 
and  3,  located  in  Grundy  County, 
Illinois. 

The  proposed  amendment  woidd 
allow  the  licensee  to  revise  the  Updated 
Final  Safety  Analysis  Report  to  use  the 
reactor  building  crane  for  heavy  loads 
up  to  a  total  of  117  tons  for  removal  and 
reinstallation  activities  for  the  reactor 
shield  blocks  prior  to  and  during  the 
Units  2  outage  D2R18. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conmiission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  §  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


The  current  DNPS  licensing  basis  does  not 
consider  a  load  drop  accident  involving  the 
reactor  building  crane  as  a  credible  event  for 
loads  up  to  and  including  110  tons.  The 
proposed  changes  will  allow  use  of  the 
reactor  building  crane  at  DNPS  during  power 
operations  to  lift  heavy  loads  up  to  117  tons 
for  removal  and  installation  activities  for  the 
reactor  shield  blocks  prior  to  and  during  the 
Unit  2  refueling  outage  (i.e.,  D2R18).  The 
reactor  building  crane  has  additional  margin 
for  a  total  lifted  load  of  117  tons  with  single 
failure  proof  features  if  a  Design  Basis 
Earthquake  (DBE)  is  not  assumed.  The 
licensee  has  qualitatively  demonstrated  that 
the  probability  of  a  DBE  occurring  during  the 
limited  24  hour  duration  of  the  request  is 
very  small.  The  probability  of  load  drop 
accidents  is  not  increased  since  the  single- 
failure  proof  capacity  of  the  reactor  building 
crane  exceeds  the  weight  of  the  reactor  shield 
blocks,  assuming  that  no  DBE  occurs.  Since 
no  load  drop  is  assumed-to  occur,  the 
consequences  of  a  load  drop  accident  are  not 
affected.  Therefore,  the  proposed  changes  do 
not  involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  allow  use  of  the 
DNPS  reactor  buikling  crane  for  a  limited 
duration  to  lift  heavy  loads  up  to  a  total  of 
117  tons  during  removal  and  installation 
activities  for  the  reactor  shield  blocks.  The 
reactor  building  crane  has  additional  margin 
for  a  lifted  load  of  117  tons  with  single 
failure-proof  features  if  a  DBE  is  not 
assumed.  The  probability  of  a  DBE  during  the 
limited  duration  of  the  request  is  very  small. 
Therefore,  the  single  failure-proof  features 
ensure  that  the  proposed  changes  provide  an 
equivalent  level  of  safety  and  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  reactor  building  crane  is  rated  for 
lifting  loads  up  to  125  tons.  The  NRC  has 
approved  qualrfication  of  the  DNPS  reactor 
building  crane  as  single  failure-proof  for 
loads  of  up  to  110  tons.  The  proposed  change 
allows  use  of  the  crane  for  a  limited  duration 
to  lift  loads  up  to  117  tons.  Existing  safety 
margins  are  enhanced  when  lifting  loads  up 
to  117  tons  if  a  DBE  is  not  assumed,  and  EGC 
has  demonstrated  that  the  probability  of  a 
DBE  during  the  limited  duration  of  the 
request  is  very  small.  Therefore,  it  is 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final     4 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant  ' 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi«quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Dociunents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  Public  File  Area  Ol  F21 , 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  10.  2003.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
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(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov^reading- 
nn/doc-coUections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1^00-397-4209.  301- 
415—4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
e£fect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  fitst 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.. In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the.contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the    - 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  in1  Bnds  to  rely  to  establish 
those  facts  oi  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  gjenuine  dispute  exists  with 
the  applicanlj  on  a  material  issue  of  law 
or  fact.  Conte  ntions  shall  be  limited  to 
matters  with  n  the  scope  of  the 
amendment  \  inder  consideration.  The 
contention  n  ust  be  one  which,  if 
proven,  wou  d  entitle  the  petitioner  to 
relief.  A  petii  ioner  who  fails  to  file  such 
a  supplemen  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  w  ill  not  be  permitted  to 
participate  at  a  party. 

Those  pen  litted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  ii .  the  order  granting  leave  to 
intervene,  an  d  have  the  opportunity  to 
participate  h  Uy  in  the  conduct  of  the 
hearing,  incl  iding  the  opportunity  to 
'present  evid<  nee  and  cross-examine 
witnesses. 

If  a  hearinj  is  requested,  the  ~ 
Commission  will  make  a  final 
determinatio  i  on  the  issue  of  no 
significant  hi  izards  consideration.  The 
final  determi  nation  will  serve  to  decide 
when  the  hei  iring  is  held. 

If  the  final  determination  is  that  the 
amendment  i  equest  involves  no 
significant  h  izards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  mmediately  effective, 
notwithstanc  ing  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  is  suance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  -equest  involves  a 
significant  h  izards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request :  or  a  hearing  or  a  petition 
for  leave  to  ihtervene  must  be  filed  with 
the  Secretar]!  of  the  Commission,  U.S. 
Nuclear  Regi  ilatory  Commission, 
Washington,  DC  20555-OODl,  Attention: 
Rulemaking!  and  Adjudications  Staff,  or 
may  be  deli\  ered  to  the  Conmiission's 
Public  Docu:  nent  Room  (PDR),  located 
at  One  Whiti  i  Flint  North,  Public  File 
Area  Ol  F21, 11555  Rockville  Pike  (first 
floor),  Rock>  ille,  Maryland,  by  the 
above  date.  ]  lecause  of  the  continuing 
disruptions  n  delivery  of  mail  to  United 
States  Cover  [unent  offices,  it  is 
•  requested  th  it  petitions  for  leave  to 
intervene  an  1  requests  for  hearing  be 
transmitted  o  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  tra  ismission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  th  i  petition  for  leave  to 
intervene  an  d  request  for  hearing  should 
also  be  sent  o  the  Office  of  the  General 
Counsel,  U.J  1.  Nuclear  Regulatory 
Commission ,  Washington,  DC  20555- 
0001,  and  b«  cause  of  continuing 
disruptions  n  delivery  of  mail  to  United 


States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMaiICenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Senior  Counsel,  Nuclear;  Exelon 
Generation  Company,  LLC;  4300 
Winfield  Road;  Warrenville,  IL  60555; 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemeiltal  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determinatiori  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  29;  2003, 
which  is  available  for  public  inspection 
at  the  Commission's  PDR.  locited  at 
One  White  Flint  North,  File  Public  Area 
01  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible  fi-om 
the  Agenc3rwide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397^209,  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Commission.^, 
Maitri  Banerjee, 

Project  Manager,  Section  2,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-23019  Filed  9-9-03;  8:45  am] 

BILLING  CODE  759(MI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  issuance  of  an  amendment 
to  'Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74  issued  to  Indiana 
Michigan  Power  Company  {I&M  or  the 
licensee)  for  operation  of  the  Donald  C. 
Cook  Nuclear  Plant,  Units  1  and  2, 
located  in  Berrien  County,  Michigan. 

The  proposed  amendment  womd 
revise  Technical  Specification  (TS) 
Limiting  Condition  for  Operation  (LCO) 
3.6.5.1.d  to  replace  the  phrase  "Each  ice 
basket"  with  the  phrase  "Ice  baskets." 
This  change  would  make  the  LCO 
consistent  with  associated  TS 
Surveillance  Requirement  (SR) 
4.6.5. l.b.2  and  would  allow  the  SR  to 
define  the  detailed  requirements  for  ice 
basket  weight. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  §  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

I&M  proposes  to  amend  the  CNP  [Cook 
Nuclear  Plant]  TS  to  remove  an  inconsistency 
between  the  LCO  that  specifies  the  weight  of 
ice  in  the  ice  condenser  ice  baskets  and  the 
associated  SR.  The  existing  LCO  requir^  that 
each  ice  basket  contain  a  specified  minirAum 
weight  of  ice.  However,  the  SR  allows  the 
weight  of  ice  in  a  sampled  basket  to  be  less 
than  that  specified  in  the  LCO  if  the  average 
ice  weight  in  an  expanded  sample  of  baskets 
is  at  least  that  specified  in  the  LCO.  The 
proposed  change  consists  of  a  wording 
change  in  the  LCO  to  permit  utilization  of 
this  existing  allowance  in  the  SR.  There  are 
no  credible  accidents  initiated  by  the  ice 
condenser.  The  relevant  accident  analyses 
assume  a  certain  total  mass  of  ice  within  the 
ice  condenser  and  no  bypassing  of  ice  in  the 
ice  condenser.  The  proposed  change  does  not 
affect  these  assumptions.  Therefore,  neither 
the  probability  of  an  accident  nor  the 


consequences  of  an  accident  will  be 
significantly  incrfeased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  allows  utilization  of 
an  existing  allowance  in  the  SR  for  the 
weight  of  ice  in  the  ice  condenser  ice  baskets. 
There  are  no  credible  accidents  initiated  by 
the  ice  condenser.  The  proposed  change  does 
not  affect  the  design  function  of  any 
component,  or  change  any  parameter  that  can 
initiate  an  accident.  Therefore,  no  new 
accident  initiators  or  precursors  will  be 
introduced,  and  the  possibility  of  a  new  or 
different  kind  of  accident  will  not  be  created. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  cliange  does  not  affect  the 
margins  associated  with  ice  condenser  ice 
mass  assumed  in  the  accident  analyses. 
These  analyses  assume  a  certain  total  mass  of 
ice  in  the  ice  condenser  and  no  bypassing  of 
ice  within  the  ice  condenser.  The  allowance 
to  satisfy  the  SR  by  performing  additional 
sampling  and  averaging  of  the  results  does 
not  affect  these  assumptions.  Therefore,  there 
is  no  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  verj' 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  Pit  Gtiief,  Rules  and 


Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.ni.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Koom,  located  at  One  While 
Flint  North,  Public  File  Area  Ol  F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  10,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714-, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  docimient, 
contact  the  Public  Dociunent  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  ah  Atomic 
Safety  §Bd  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inte^vene  shall  set  , 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  eiffected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
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made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  p  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  schedulefd  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Nfot  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petitior  to  intervene 
which  must  include  a  list    f  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation- of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Ckimmission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


"  If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  haj  ards  consideration,  the 
Commission  n  lay  issue  the  amendment 
and  make  it  in  miediately  effective, 
notwithstandi  ig  the  request  for  a 
hearing.  Any  bearing  held  would  take 
place  ^er  issaance  of  the  amendment. 

If  the  final  aetermination  is  that  the 
amendment  rqquest  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  off  any  amendment. 

A  request  for  a  hearing"  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  !€  20555-0001.  Attention: 
Rulemakings  i  nd  'Adjudications  St£iff,  or 
may  be  delive  red  to  the  Commission's 
Public  Docura  ent  Room  (PDR).  located 
at  One  White  ="lint  North,  Public  File 
Area  Ol  F21,  L1555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  by  the 
above  date.  B<  cause  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Govern  nent  offices,  it  is 
requested  thai  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  e  ither  by  means  of 
facsimile  tran  imission  to  301-415-1101 
or  by  e-mail  t<  i  hearmgdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  tc  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  A/ashington,  DC  20555- 
0001,  and  beckuse  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Govern  nent  offices,  it  is 
requested  tha<  copies  be  transmitted 
either  by  mea  is  of  facsimile 
transmission  \  o  301-415-3725  or  by  e- 
mail  to  OGCh  ailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  in  ervene  should  also  be 
sent  to  [insert  attorney  name  and 
address],  attoi  ney  for  the  licensee. 

Nontimely  ilings  of  petitions  for 
leave  to  inten  ene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  w:  11  not  be  entertained 
absent  a  detei  ruination  by  the 
Commission,  he  presiding  officer  or  the 
presiding  Ato  nic  Safety  and  Licensing 
Board  that  th«  petition  and/ or  request 
should  be  gra  ited  based  upon  a 
balancing  of  t  le  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  thi  i  application  for 
amendment  d  ated  September  3,  2002, 
which  is  aval  able  for  public  inspection 
at  the  Commi  .sion's  PDR,  located  at 
One  White  Fl  nt  North,  File  Public  Area 
Ol  F2i;  1155  i  Rockville  Pike  (first 
floor),  Rockvi  le,  Maryland.  Publicly 
available  recc  rds  will  be  accessible  from 


the  Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adamsjitml. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  ip 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397^209,  301^15-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Commission. 

Mohammed  A.  Shuaibi, 

Senior  Project  Manager,  Section  1 ,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[PR  Doc.  03-23018  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Peer  Review  Committee  for  Source 
Term  Modeling;  Notice  of  Meeting 

The  Peer  Review.  Committee  For 
Source  Term  Modeling  will  hold  a 
closed  meeting  on  September  16, 17,  & 
18,  2003,  at  Sandia  National 
Laboratories  (SNL),  Albuquerque,  NM. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  protect  information 
classified  as  national  security 
information  pursuant  to  5  U.S.C. 
552b(c)(l). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  Sept.  16,  Wednesday  Sept.  17, 
and  Thursday,  Sept.  18,  2003-8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Committee  will  review  SNL 
activities  and  aid  SNL  in  development 
of  guidance  documents  on  source  terms 
that  will  assist  the  NRC  in  evaluations 
of  the  impact  of  specific  terrorist 
activities  targeted  at  a  range  of  spent 
fuel  storage  casks  and  radioactive 
material  (RAM)  transport  packages.  : 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  L.  Bates,  (telephone  301-415- 
1963)  or  Dt.  Charles  iG.  Interrante 
(telephone  301-415-3967)  between  7:30 
a.m.  and  4:15  p.m.  (e.t.). 

Dated:  September  4,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-23020  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  7590-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
26173:812-12940] 

Matrix  Capital  Group,  Inc.,  et  al.;  Notice 
of  Application  September  4, 2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission")- 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
12ld)(l)(A),  (B),  and  (C)  of  the  Act  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  section  17(a)  of 
the  Act.      ' 

Summary  of  the  Application:  Matrix 
Unit  Trust  ("Matrix  Trust"),  Matrix 
Capital  Group,  Inc.  ("Matrix"),  and  any 
registered  unit  investment  trusts 
("UTTs")  organized  in  the  futiu-e  and 
sponsored  by  Matrix,  or  an  entity 
controlling,  controlled  by  or  imder 
common  control  with  Matrix 
(collectively,  the  "Depositor"),  and  their 
respective  series  (together  with  the 
Matrix  Trust,  the  "Trusts",  and  each 
series  of  the  Trusts,  a  "Series"),  request 
an  order  to  permit  the  Trusts  to  acquire 
shares  of  registered  management 
investment  companies  and  UTTs  both 
within  and  outside  the  same  group  of 
investment  companies. 

Applicants:  Matrix  Trust  and  Matrix. 

Filing  Dates:  The  application  was 
filed  on  March  18,  2003,  and  amended 
on  August  29.  2003. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  29,  2003, 
and  should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants,  666  Fifth 
Avenue,  14th  Floor,  New  York,  New 
York  10103. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Yoder,  Attorney-Adviser,  at  (202)  942- 
0544,  or  Todd  Kuehl,  Branch  Chief,  at 


(202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Managiement). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102,  (202)  942-8090. 

Applicants'  Representations 

1.  Matrix  Trust  is  a  UTT  registered 
under  the  Act.  Each  Series  will  be  a 
series  of  a  Trust,  each  a  UTT  which  is 
or  will  be  registered  under  the  Act. 
Matrix,  a  New  York  corporation,  is 
registered  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer. 

2.  Applicants  request  relief  to  permit 
the  Series  to  invest  in  (a)  registered 
investment  companies  that  are  part  of 
the  same  "group  of  investment 
companies"  (as  that  term  is  defined  in 
section  12(d)(1)(G)  of  the  Act)  as  the 
Trust  ("Affiliated  Funds"),  and  (b) 
registered  investment  companies  that 
are  not  part  of  the  same  group  of 
investment  companies  as  the  Trust 
("Unaffiliated  Funds,"  together  with  the 
Affiliated  Funds,  the  "Funds").  The 
Unaffiliated  Funds  may  include  UTTs 
("Unaffiliated  Underlying  Trusts")  and 
open-end  or  closed-end  management 
investment  companies  ("Unaffiliated 
Underlying  Funds").  Certain  of  the 
Unaffiliated  Underlying  Trusts  or 
Unaffiliated  Underlying  Funds  may  be 
"exchange-traded  funds"  that  are 
registered  vinder  the  Act  as  UTTs  or 
open-end  management  investment 
companies  and  have  received  exemptive 
relief  to  sell  their  shares  on  a  national 
securities  exchange  at  negotiated 
prices.' 

3.  Applicants  state  that  the  requested 
relief  will  benefit  unitholders  by 
providing  investors  with  a 
professionally  selected,  diversified 
portfolio  of  investment  company  shares 
through  a  single  investment  vehicle. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
prohibits  a  registered  investment 
company  from  acquiring  shares  of  an 
investment  company  if  the  securities 
represent  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 


'  All  Trusts  that  currently  intend  to  rely  on  the 
requested  order  are  named  as  applicants.  Any  other 
Trust  that  relies  on  the  order  in  the  future  wUl 
comply  with  the  terms  and  conditions  of  the 
application. 


investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 
investment  company  from  selling  its 
shares  to  another  investment  company  if 
the  sale  will  cause  the  acquiring 
company  to  own  more  than  3%  of  the 
acquired  company's  voting  stock,  or  if 
the  sale  will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies 
generally.  Section  12(d)(1)(C)  prohibits 
an  investment  company,  other 
investment  companies  having  the  same 
investment  adviser,  and  companies- 
controlled  by  such  investment 
companies,  from  acquiring  more  than 
10%  of  the  outstanding  voting  stock  of 
a  registered  closed-end  management 
investment  company. 

2.  Section  12(d)(1)(G)  provides,  in 
relevant  part,  that  section  12(d)(1)  will 
not  apply  to  securities  of  a  registered 
open-end  investment  company  or  UTT 
acquired  by  a  registered  UTT  if  the 
acquired  company  and  the  acquiring 
company  are  part  of  the  same  group  of 
investment  companies,  provided  that' 
certain  other  requirements  contained  in 
section  12(d)(1)(G)  are  met.  Applicants 
state  that  they  may  not  rely  on  secti5n 
12(d)(1)(G)  because  a  Series  will  invest 
in  Unaffiliated  Funds  in  addition  to 
Affiliated  Funds. 

3.  Section  12(d)(l)a)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  seciuity,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Applicants  seek  an  exemption  imder 
section  12(d)(l)01  to  permit  a  Series  to 
acquire  shares  of  a  Fimd  and  to  permit 
a  Fimd  to  sell  shares  to  a  Series  beyond 
the  limits  set  forth  in  sections 
12(d)(1)(A),  (B).  and  (C). 

4.  Applicants  state  that  the  proposed 
arrangement  will  not  give  rise  to  the 
policy  concerns  underlying  sections 
12(d)(1)(A),  (B),  and  (C),  which  include 
concerns  about  luidue  influence  by  a 
fund  of  funds  over  underlying  funds, 
excessive  layering  of  fees,  and  overly 
complex  fund  structures.  Accordingly, 
applicants  believe  that  the  requested 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

5.  Applicants  state  that  the  proposed 
arrangement  will  not  residt  in  undue 
influence  by  a  Series  or  its  affiliates  over 
Funds.  To  limit  the  control  that  a  Series 
may  have  over  an  Unaffiliated  Fund, 
applicants  propose  a  condition 
prohibiting  the  Depositor,  the  Series, 
and  certain  affiliates  (individually  or  in 
the  aggregate)  frnm  controlling  an 
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Unaffiliated  Fund  within  the  meaning  of 
section  2(aK9)  of  the  Act.  To  limit 
further  the  potential  for  undue  influence 
over  Unaffiliated  Funds,  applicants 
propose,  conditions  2  through  6,  stated 
below,  to  preclude  a  Series  and  its 
affiliated  entities  from  taking  advantage 
of  an  Unaffiliated  Fund  with  respect  to 
transactions  between  the  entities  and  to 
ensure  that  transactions  will  be  on  an 
arm's  length  basis. 

6.  As  an  additional  assurance  that  an 
Unaffiliated  Underlying  Fund 
understands  the  implications  of  an 
investment  by  a  Series  under  the 
requested  order,  prior  to  a  Series' 
investment  in  an  Unaffiliated 
Underlying  Fund  in  excess  of  the  limit 
in  Section  12(d)(l)(A)(i),  the  Series  and 
Unaffiliated  Underlying  Fund  will 
execute  an  agreement  stating  that  the 
board  of  directors  of  the  Unaffiliated 
Underlying  Fund  and  the  investment 
adviser  to  the  Unaffiliated  Underljring 
Fund  imderstand  the  terms  and 
conditions  of  the  order  and  agree  to 
fuffill  their  responsibilities  imder  the 
order.  Applicants  note  that  an 
Unaffiliated  Fond  may  choose  to  reject 
an  investment  from  the  Series. 

7.  Applicants  do  not  believe  that  the 
proposed  arrangement  will  involve 
excessive  layering  of  fees.  Applicants 
state  that  a  condition  to  the  order  would 
provide  that  any  sales  charges  and/or 
service  fees  (as  those  terms  are  defined 
in  Rule  2830  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers  ("NASD  Conduct  Rules")) 
charged  with  respect  to  Units  of  a  Series 
will  not  exceed  the  limits  applicable  to 
a  fund  of  funds  as  set  forth  in  Rule  2830 
of  the  NASD  Conduct  Rules.  In 
addition,  the  trustee  to  a  Series 
("Trustee")  will  waive  or  offset  fees 
otherwise  payable  by  the  Series  in  an 
amount  at  least  equal  to  any 
compensation  (including  fees  paid 
pursuant  to  a  plan  adopted  by  an 
Unaffiliated  Underlying  Fund  under 
rule  12b-l  under  the  Act  ("12b-l  Fees")) 
received  by  the  Depositor  or  Trustee,  or 
an  affiliated  person  of  the  Depositor  or 
Trustee,  from  an  Unaffiliated  Fimd  in 
connection  with  the  investment  by  a 
Series  in  the  Unaffiliated  Fund. 

8.  Applicants  state  that  the  proposed 
arrangement  will  not  create  an  overly 
complex  fund  structure.  Applicants  note 
that  a  Fund  will  be  prohibited  from 
acquiring  securities  of  any  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A). 
Applicants  also  represent  that  a  Series' 
prospectus  and  sales  literature  will 
contain  concise,  "plain  English" 
disclosure  designed  to  inform  investors 
of  the  unique  chciracteristics  of  the  trust 
of  funds  structure,  including,  but  not 


limited  to,  its  expense  structure  and  the 
additional  expenses  of  investing  in 
Funds. 

B.  Section  1  (a) 

1.  Section  a  7(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  re  jistered  investment 
company  ani  1  any  affiliated  person  of 
the  compan] .  Section  2(a)(3)  of  the  Act 
defines  an  "uffiliated  person"  of  another 
person  to  ini  lude  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  pe^on;  (b)  any  person  5%  or 
more  of  whope  outstanding  voting 
securities  art  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  thte  other  person;  and  (c)  any 
person  direaly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  oth^r  person. 

2.  Applicapts  state  that  a  Series  and 
Affiliated  Fi  nds  might  be  deemed  to  be 
under  the  co  tnmon  control  of  the 
Depositor  or  an  entity  controlling, 
controlled  b  r,  or  under  common  control 
with  the  De|  ositor.  Applicants  also  state 
that  a  Series  and  a  Fund  might  become 
affiliated  pel  sons  if  the  Series  acquires 
more  than  5'  /o  of  the  Fund's  outstanding 
voting  secur  ties.  In  light  of  these 
possible  affi  iations,  section  17(a)  could 
prevent  a  Fund  from  selling  shares  to 
and  redeemi  tig  shares  from  a  Series. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Cbmmisi  ion  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  h  \f  section  17(a)  if  it  finds 
that  (a)  the  t  !rms  of  the  proposed 
transaction  i  re  fair  and  reasonable  and 
do  not  invol  /e  overreaching  on  the  part 
of  any  perso  y  concerned;  (b)  the 
proposed  trs  nsaction  is  consistent  with 
the  policies  af  each  registered 
investment  (  ompany  involved;  and  (c) 
the  propose(  I  transaction  is  consistent 
with  the  gen  eral  purposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transactions  from  any  provision  of  the 
Act  if  such  ( xemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  w  ith  the  protection  of 
investors  an  i  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  submit  that  the 
proposed  arrangement  satisfies  the 
standards  fo  r  relief  under  sections  17(b) 
and  6(c)  of  t  le  Act.  Applicants  state  that 
the  terms  of  the  arrangement  are  fair  and 
reasonable  a  nd  do  not  involve 
overreachin ».  Applicants  note  that  the 
consideratic  n  paid  for  the  sale  and 
redemption  of  shares  of  the  Funds  will 
be  based  on  the  net  asset  values  of  the 
Funds.  App  icants  state  that  the 


proposed  arrangement  will  be  consistent 
with  the  policies  of  each  Series  and 
Fund,  and  with  the  general  purposes  of 
the  Act. 

Applicants'  Conditioiis 

Applicants  agree  that  the  requested 
order  will  be  subject  to  the  following 
conditions: 

1.  (a)  The  Depositor,  (b)  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Depositor,  and 
(c)  any  investment  company  and  any 
issuer  that  would  be  an  investment 
company  but  for  section  3(c)(1)  or 
section  3(c)(7)  of  the  Act  sponsored  or 
advised  by  the  Depositor  or  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Depositor 
(collectively,  the  "Group")  will  not 
control  (individually  or  in  the  aggregate) 
an  Unaffiliated  Fund  within  the 
meaning  of  section  2(a)(9)  of  the  Act.  If, 
as  a  result  of  a  decrease  in  the 
outstanding  voting  securities  of  an 
Unaffiliated  Fund,  the  Group,  in  the 
aggregate,  becomes  a  holder  of  more 
than  25%  of  the  outstanding  voting 
securities  of  the  Unaffiliated  Fund,  the 
Group  will  vote  its  shares  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Unaffiliated  Fund's 
shares. 

2.  A  Series  and  its  Depositor, 
promoter,  and  principal  underwriter, 
and  any  person  controlling,  controlled 
by,  or  under  common  control  with  any 
of  those  entities  (each  a  "Series 
Affiliate")  will  not  cause  any  existing  or 
potential  investment  by  the  Series  in 
shares  of  an  Unaffiliated  Fimd  to  . 
influence  the  terms  of  any  services  or 
transactions  between  the  Series  or  a 
Series  Affiliate  and  the  Unaffiliated 
Fund  or  its  investment  adviser,  sponsort 
promoter,  and  principal  underwriter, 
and  any  person  controlling,  controlled 
by,  or  under  common  control  with  any 
of  those  entities. 

3.  Once  an  investment  by  a  Series  in 
the  securities  of  an  Unaffiliated 
Underlying  Fund  exceeds  the  limits  of 
section  12{d)(l)(A)(i)  of  the  Act,  the 
board  of  directors  of  the  Unaffiliated 
Underlying  Fund,  including  a  majority 
of  the  disinterested  directors,  will 
determine  that  any  consideration  paid 
by  the  Unaffiliated  Underlying  Fund  to 
a  Series  or  a  Series  Affiliate  in 
connection  with  any  services  or 
transactions:  (a)  Is  fair  and  reasonable  in 
relation  to  the  nature  and  quality  of  the 
services  and  benefits  received  by  the 
Unaffiliated  Underlying  Fund;  (b)  is 
within  the  range  of  consideration  that 
the  Unaffiliated  Underlying  Fund  would 
be  required  to  pay  to  another 
unaffiliated  entity  in  connection  with 
the  same  services  or  transactions;  and 
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(c)  does  not  involve  overreaching  on  the 
part  of  any  person  concerned. 

4.  No  Series  or  Series  Affiliate  will 
cause  an  Unaffiliated  Fund  to  purchase 
a  security  from  any  underwriting  or 
selling  syndicate  in  which  a  principal 
underwriter  is  the  Depositor  or  a  person 
of  which  the  Depositor  is  an  affiliated 
person  (each  an  "Underwriting 
Affiliate").  An  offering  during  the 
existence  of  an  underwriting  or  selling 
syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
is  considered  an  "Affiliated 
Underwriting." 

5.  The  board  of  directors  of  an 
Unaffiliated  Underlying  Fund, 
including  a  majority  of  the  disinterested 
directors,  will  adopt  procedures 
reasonably  desired  to  monitor  any 
purchases  by  the  Unaffiliated 
Underlying  Fimd  of  securities  in 
Affiliated  Underwritings  once  an 
investment  by  a  Series  in  the  securities 
of  the  Unaffiliated  Underlying  Fund 
exceeds  the  limits  of  section 
12(d)(l)(A)(i)  of  the  Act,  including  any 
purchases  made  directly  from  an 
Underwriting  Affiliate.  The  board  of 
directors  will  review  these  purchases 
periodically,  but  no  less  frequently  dian 
annually,  to  determine  whether  the 
purchases  were  influenced  by  the 
investment  by  the  Series  in  shares  of  the 
Unaffiliated  Underlying  Fund.  The 
board  of  directors  will  consider,  among 
other  things,  (a)  whether  the  purchases 
were  consistent  with  the  investment    • 
objectives  and  policies  of  the 
Unaffiliated  Underlying  Fund;  (b)  how 
the  performance  of  securities  purchased 
in  an  Affiliated  Underwriting  compares 
to  the  performance  of  comparable 
securities  purchased  during  a 
comparable  period  of  time  in 
underwritings  other  than  Affiliated 
Underwritings  or  to  a  benchmark  such 
as  a  comparable  market  index;  and  (c) 
whether  the  amount  of  securities 
purchased  by  the  Unaffiliated 
Underlying  Fimd  in  Affiliated 
Underwritings  and  the  amount 

,  purchased  directly  from  Underwriting 
Affiliates  have  changed  significantly 
from  prior  years.  The  board  of  directors 
shall  take  any  appropriate  actions  based 
on  its  review,  including,  if  appropriate, 
the  institution  of  procedures  designed  to 
assure  that  piu-chases  of  securities  from 
Affiliated  Underwritings  are  in  the  best 
interests  of  shareholders. 

6.  An  Unaffiliated  Underlying  Fimd 
shall  maintain  and  preserve 
permanently  in  an  easily  accessible 
place  a  written  copy  of  the  procedures 
described  in  the  preceding  condition, 
and  any  modifications,  and  shall 
maintain  and  preserve  for  a  period  not 
less  than  6  years  from  the  end  of  the 


fiscal  year  in  which  any  purchase  from 
an  Affiliated  Underwriting  occurred,  the 
first  2  years  in  an  easily  accessible 
place,  a  written  record  of  each  purchase 
made  once  an  investment  by  a  Series  in 
the  securities  of  an  Unaffiliated 
Underlying  Fund  exceeded  the  limits  of 
section  12(d){l)(A)(i)  of  the  Act,  setting 
forth  from  whom  the  securities  were 
acquired,  the  identity  of  the 
underwriting  syndicate's  members,  the 
terms  of  the  purchase,  and  the 
information  or  materials  upon  which 
the  board's  determinations  were  made. 

7.  Prior  to  an  investment  in  an 
Unaffiliated  Underlying  Fund  in  excess 
of  the  limit  in  section  12{d)(l)(A)(i),  the 
Series  and  the  Unaffiliated  Underlying 
Fimd  will  execute  an  agreement  stating, 
without  limitation,  that  the  board  of 
directors  of  the  Unaffiliated  Fund  and 
the  investment  adviser  to  the 
Unaffiliated  Underlying  Fund 
understand  the  terms  and  conditions  of 
the  order  and  agree  to  fulfill  their 
responsibilities  under  the  order.  At  the 
time  of  its  investment  in  shares  of  an 
Unaffiliated  Underlying  Fund  in  excess 
of  the  limit  in  section  12(d)(l)(A)(i),  a 
Series  will  notify  the  Unaffiliated 
Underlying  Fund  of  the  investment.  At 
such  time,  the  Series  also  will  transmit 
to  the  Unaffiliated  Underlying  Fund  a 
list  of  the  names  of  each  Series  Affiliate 
and  Underwriting  Affiliate.  The  Series 
will  notify  the  Unaffiliated  Underlying 
Fund  of  any  changes  to  the  list  as  soon 
as  reasonably  practicable  after  a  change 
occurs.  The  Unaffiliated  Underlying 
Fund  and  the  Series  will  maintain  and 
preserve  a  copy  of  the  order,  the 
agreement,  and  the  list  with  any 
updated  information  for  a  period  not 
less  than  6  years  from  the  end  of  the 
fiscal  year  in  which  any  investment 
occurred,  the  first  2  years  in  an  easily 
accessible  place. 

8.  The  Trustee  will  waive  or  offset 
fees  otherwise  payable  by  a  Series  in  an 
amount  at  least  equal  to  any 
compensation  (including  12b-l  Fees) 
received  by  the  Depositor  or  Trustee,  or 
an  affiliated  person  of  the  Depositor  or 
Trustee,  from  an  Unaffiliated  Fund  in 
connection  with  the  investment  by  a 
Series  in  the  Unaffiliated  Fund. 

9.  Any  sales  charges  and/or  service 
fees  (as  those  terms  are  defined  in  Rule 
2830  of  the  NASD  Conduct  Rules) 
charged  with  respect  to  Units  of  a  Series 
will  not  exceed  the  limits  applicable  to 
a  fund  of  funds  as  set  forth  in  Rule  2830 
of  the  NASD  Conduct  Rules. 

10.  No  Fund  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^garet  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  03-23050  Filed  9-9-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[investinent  Company  Act  Reteas*  No. 
26172;  812-12895] 

ISI  Strategy  Fund,  Inc.,  et  al.;  Notice  of 
Application  Septemlier  4, 2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(f)(1)(A)  of 
the  Act. 

Summary  of  Application:  The 
requested  order  would  permit  ISI 
Strategy  Fund,  Inc.  ("Fund")  not  to 
reconstitute  its  board  of  directors  to 
meet  the  75  percent  non-interested 
director  requirement  of  section 
15(f)(1)(A)  of  the  Act  in  order  for  Los 
Angeles  Capital  Management  and  Equity 
Research,  Inc.  ("LA  Capital")  to  rely 
upon  the  safe  harbor  provisions  of 
section  15(f). 

Applicants:  The  Fund,  International 
Strategy  &  Investment  Inc.  ("ISI")  and 
LA  Capital. 

Filing  Dates:  The  application  was 
filed  on  October  15,  20Q2  and  amended 
on  September  2,  2003. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Conmiission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  29,  2003, 
and  should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  "be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW,  Washington.  DC 
2054^-0609;  Applicants,  c/o  R.  Alan 
Medaugh.  ISI  Strategy  Fund.  Inc..  535 
Madison  Avenue.  New  York,  NY  10022. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
E.  Minarick,  Senior  Counsel,  at  (202) 
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942-0527,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation]. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Fund,  a  Maryland  corporation, 
is  registered  under  the  Act  as  an  open-  . 
end  management  investment  company. 
ISI,  a  Delaware  corporation,  serves  as 
the  investment  adviser  to  the  Fund  and 
is  registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
LA  Capital,  a  California  corporation, 
serves  as  the  sub-adviser  to  the  Fund 
and  is  registered  under  the  Advisers 
Act 

2.  Until  March  29.  2002,  Wilshire 
Asset  Management,  the  asset 
management  division  of  Wilshire 
Associates,  Incorporated  ("Wilshire") 
and  an  investment  adviser  registered 
under  the  Advisers  Act,  served  as  sub- 
adviser  to  the  Fimd  pursuant  to  a  sub- 
advisory  agreement  between  Wilshire 
and  ISI.  On  March  29,  2002,  Wilshire 
spun  off  its  asset  management  division 
into  a  separate,  independent  company, 
LA  Capital  ("Transaction").  Upon  the 
consummation  of  the  Transaction, 
Wilshire's  investment  sub-advisory 
agreement  with  the  Fund  was 
automatically  terminated.  Pinsuant  to  a 
new  sub-advisory  agreement  approved 
by  the  Fund's  Board  of  Directors 
("Board"),  including  a  majority  of 
directors  who  are  not  interested  persons 
of  the  Fimd,  ISI  or  LA  Capital  as  set 
forth  in  section  2(a)(19)  of  the  Act,  on 
March  27,  2002,  LA  Capital  became  the 
sub-adviser  to  the  Fund  effective  March 
29,  2002.  On  June  26,  2002, 
shareholders  of  the  Fund  approved  the 
sub-advisory  agreement  with  LA 
Capital.  In  connection  with  the 
Transaction,  for  the  three  year  period 
beginning  March  29,  2002,  LA  Capital 
has  determined  to  seek  to  comply  with 
the  "safe  harbor"  provisions  of  section 
15(f)  of  the  Act.  Applicants  state  that, 
absent  exemptive  relief,  more  than  25 
percent  of  the  Fund's  Board  would  be 
"interested  persons"  for  purposes  of 
section  15(f)(1)(A)  of  the  Act. 

-    3^Applicants  state  that  Mr.  Carl  Vogt 
is  and  has  been  a  director  of  the  Fund 
since  1995.  Mr.  Vogt  is  of  counsel  in  the 
Washington,  DC  office  of  Fulbright  & 
Jaworski  L.L.P.  ("Fulbright").' 


Applicants  st  ite  that  the  Los  Angeles, 
CA  office  of  I  ulbright  ("Fulbright  LA") 
has  rendered  general  corporate  legal 
services  to  and  received  legal  fees  from 
LA  Capital  im  connection  with  the 
formation  of  A.  Capital.  Fulbright  LA 
continues  to  >rovide  general  corporate 
legal  services  to  LA  Capital.  Applicants 
state,  howeve  r,  that  these  services  do 
not  relate  in  { ny  way  to  the  Fund,  the 
Act,  or  the  A«  visers  Act.  Applicants 
represent  tha  the  fees  paid  to  Fulbright 
LA  by  LA  Capital  are  expected  to 
represent  significantly  less  than  1%  of 
Fulbright 's  total  annual  revenues. 
Applicants  represent  that  Mr.  Vogt  has 
not  participai  ed  in  Fulbright  LA's 
representatio  i  of  LA  Capital  in  any 
manner  and  \  /ill  not  be  involved  in 
such  represei  tation  for  as  long  as  he  is 
a  director  of  I  le  Fund.  Applicants 

Mr.  Vogt  has  no 
professional  i  \i  business  relationships 
with  LA  Capi  tal  other  than  his  position 
as  a  director  ( if  the  Fund. 

Applicants'  I  legal  Analysis 

1.  Section  :  5(f)  of  the  Act  is  a  safe 
harbor  that  pi  ^rmits  an  investment 
adviser  to  a  r  sgistered  investment 
company  (or  m  affiliated  person  of  the 
investment  ai  Iviser  as  defined  in  Section 


2(a)(3)  of  the 
the  sale  of  its 


i\ct)  to  realize  a  profit  on 
business  if  certain 


conditions  ar  3  met.  One  of  these 
conditions  is  set  forth  in  section 
15(f)(1)(A),  VMhich  provides  that,  for  a 
period  of  thri  e  years  after  the  sale,  at 
least  75  perc<  nt  of  the  board  of  directors 
of  the  investi  lent  company  may  not  be 
"interested  p  ;rsons"  with  respect  to 
either  the  pre  decessor  or  successor 
adviser  of  th(  investment  company. 
Section  2(a)(  9)(B)(iv)  provides  that  any 
person  or  pai  tner  or  employee  of  any 
person  who  1  as  acted  as  legal  counsel 
to  the  investi  lent  adviser  or  principal 
underwriter  (  f  an  investment  company 
at  any  time  s  nee  the  beginning  of  the 
last  two  fisca  years  of  such  investment 
company  is  a  n  interested  person  of  such 
investment  a  iviser  or  principal 


1  pa  1 


!  arrangd  nents 


'  Mr.  Vogt  retired  as  a  partner  on  December  31, 
2001  and  effective  January  1,  2002,  he  became  "of 


counsel    on  a 
Vogt's  compensa 
of  service  perfon  ;ied 
Fulbright's  clier 
compensation  a 
or  a  percentage 
fixed-fee 
compensated  in 
profits  and  rece 
representations 
own  persona)  practice 
hours  of  employ  nent 
based  on  his  cliefits 
as  a  billing  part 
advice  regarding 
companies  or 
practice  involve! 
area  of  law  distil  ct 
Capital  has  consulted 
Fulbright. 


time  basis  to  FulbrigMl.  Mr. 
ion  is  based  directly  on  the  hours 
by  him  and  billed  to 
Mr.  Vogt  currently  receives  as 
lercentage  of  his  own  hours  billed, 
the  fees  paid  less  expenses  on 

Mr.  Vogt  is  not 
elation  to  Fulbrighfs  overall 
no  economic  benefit  from  legal 
Fulbright  in  areas  outside  his 
Mr.  Vogt  does  not  have  fixed 
and  sets  his  work  schedule 
needs  and  he  does  not  serve 
Mr.  Vogt  does  not  render  legal 
any  issues  relating  to  investment 
investment  advisers.  Mr.  Vogt's 
solely  aviation  law,  a  specialized 
from  any  subject  matter  that  LA 
or  would  consult,  with 


lyl 


r  sr. 


underwriter.  Consequently,  Mr.  Vogt 
could  be  deemed  to  be  an  interested 
person  of  LA  Capital  as  a  result  of 
Fulbright  LA's  representation  of  LA 
Capital. 

2.  The  Fund  ciurently  has  five 
directors,  three  of  whom  are  not 
interested  persons  of  ISI  or  LA  Capital. 
Without  the  requested  exemption,  the 
Fund  would  have  to  reconstitute  its 
Board  to  meet  the  75  percent  non- 
interested  director  requirement  of 
section  15(f)(1)(A)  of  the  Act. 

3.  Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act,  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of  ^ 
investors  and  the  pinposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  request  an  exemption 
under  section  6(c)  from  section 
15(f)(1)(A)  of  the  Act.  Applicants  submit 
that  the  addition  of  directors  to  achieve 
the  75  percent  disinterested  director 
ratio  required  by  section  15(f)(1)(A) 
would  make  the  Board  unduly  large  and 
unwieldy,  unnecessarily  increase  the 
ongoing  expenses  of  the  Fund,  and 
cause  the  Fund  to  incur  additional 
-expenses  in  connection  with  the 
selection  and  election  of  the  additional 
directors. 

5-.  Applicants  assert  that  the  requested 
exemption  is  consistent  with  the 
protection  of  investors.  Applicants  state 
that  the  Fimd  will  continue  to  treat  Mr. 
Vogt  as  an  interested  person  of  the  Fund 
and  LA  Capital  for  all  purposes  other 
than  section  15(f)(1)(A)  of  the  Act  so 
long  as  Mr.  Vogt  is  considered  an 
"interested  person"  as  defined  in 
section  2(a)(19)  of  the  Act.  Applicants 
also  state  that  the  conditions  to  the 
requested  order  further  would  assure 
investor  protection. 

6.  Applicants  also  submit  that  the 
requested  exemption  is  consistent  with 
the  piu-poses  fairly  intended  by  the 
policies  and  provisions  of  the  Act. 
Applicants,  assert  that  the  legislative 
history  of  section  15(f)  indicates  that 
Congress  intended  the  Commission  to 
deal  flexibly  with  situations  where  the 
imposition  of  the  75  percent 
requirement  might  pose  an  unnecessary 
obstacle  or  burden  on  An  investment 
company.  Applicants  also  state  that 
section  15(f)(1)(A)  was  designed 
primarily  to  address  the  types  of  biases 
and  conflicts  of  interest  that  might  exist 
where  an  investment  company's  board 
of  directors  is  influenced  by  a 
substantial  number  of  interested 
directors  to  approve  a  transaction 
because  the  interested  directors  have  an 
economic  interest  in  the  adviser. 
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Applicants  assert  that  these 
circumstances  do  not  exist  in  the 
present  case. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  If,  within  three  years  of  the 
completion  of  the  Transaction,  it 
becomes  necessary  to  replace  any 
director  of  the  Fund,  that  director  will 
be  replaced  by  a  director  who  is  not  an 
"interested  person"  of  LA  Capital  or  ISI 
within  the  meaning  of  section 
2(a)(19)(B)  of  the  Act,  unless  at  least 
75%  of  the  directors  at  that  time  are  not 
interested  persons  of  LA  Capital  or  ISL 

2.  Mr.  Vogt  will  not  be  involved  in 
Fulbright's  representation  of  LA  Capital. 

3.  Fees  paid  to  Fulbright  by  LA 
Capital  shall  not,  in  the  aggregate, 
exceed  1%  of  Fulbright's  total  revenues 
during  any  fiscal  year. 

4.  Mr.  Vogt  will  not  be  compensated 
in  relation  to  the  overall  profits  of 
Fulbright  and  will  not  receive  any 
economic  benefit  from  legal 
representation  by  Fulbright  in  areas 
outside  of  his  own  personal  practice. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-23049  Filed  9-9-03;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
by  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Quote 
Decrementation  in  SuperMontage 

September  3,  2003. 
1.  Introduction 

On  May  12,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  to  amend  I^^SD  Rule  4710  and 
the  decrementationbf  Quotes/Orders  of 


order  delivery  Electronic 
Communication  Networks  ("Order 
Delivery  ECNs")  in  Nasdaq's  National 
Market  Execution  System  ("NNMS"  or 
"SuperMontage").  On  May  29,  2003, 
Nasdaq  filed  Amendment  No.  1  to  the 
proposal.3  The  proposed  rule  change,  as 
amended,  was  published  for  notice  and 
comment  in  the  Federal  Register  on 
Jime  12,  2003."  The  Commission 
received  one  comment  letter  on  the 
proposed  rule  change.^  This  order 
approves  the  proposed  rule  change,  as 
amended. 

II.  Description  of  the  Proposed  Rule 
Change 

Nasdaq  proposes  to  modify  the 
SuperMontage  decrementation  process 
when  an  Order-Delivery  ECN  declines, ^ 
partially-fiUs,  or  fails  to  respond  to  a 
non-directed  order  delivered  to  it  within 
30  seconds  ("time-out").^  Currently, 
SuperMontage  rules  provide  that  when 
an  Order  Delivery  ECN  declines, 
partially-fills,  or  times-out,  without 
immediately  transmitting  a  revised 
attributable  Quote/Order  at  "an  inferior 
price,  SuperMontage  will  zero  out  all  of 
the  ECN's  Quotes/Orders  on  the  same 
side  of  the  market  at  the  price  of  the 
declined  order  (or  better).  Under  this 
proposal.  Order  Delivery  ECNs  will  not 
have  all  of  their  trading  interest  at  the 
declined  price  level  (or  better)  removed 
from  the  system.  Instead,  SuperMontage 
would  only  remove  the  total  amount  of 
each  individual  Quote/Order  to  which 
an  order  was  delivered  by 
SuperMontage. 

Nasdaq  provided  the  following 
example  of  how  the  proposed 
modification  to  the  decrementation 
process  would  operate  for  an  ECN  alone 
at  the  inside  that  elected  to  enter  three 
separate  bid  Quotes/Orders  at  the  same 
price  level  in  SuperMontage: 
ECN  Quote  (#1)--1,000  shares  @  20.00 
ECN  Order  (#2)— 500  shares  @  20.00 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


^  Sep  letter  from  Mar>'  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  May 
29,  2003  ("Amendment  No.  1").  In  Amendment  No. 
1 ,  Nasdaq  replaced  the  proposed  rule  change  in  its 
entirety. 

•*  See  Securities  Exchange  Act  Release  No.  47993 
(June  5.  2003).  68  FR  35246  (June  12,  2003). 

^  Sep  letter  from  Kim  Bang,  Bloomberg 
Tradebook,  LLC,  to  Jonathan  G.  Katz,  Secretary. 
Office  of  the  Secretary,  Commission,  dated  luly  14, 
2003  ("Bloomberg  Letter"). 

"An  ECN's  decline  of  a  delivered  order  must 
comply  with  the  Commission's  Quote  Rule,  17  CFR 
part  240.  llAcl-1.  NASD  Regulation  surveils  for 
Quote  Rule  violations. 

'  See  Securities  Exchange  Act  Release  No.  48196 
(July  17,  2003),  68  FR  43777  (July  24,  2003)  (Notice 
of  filing  and  immediate  effectiveness  of  File  No. 
NASD-2003-108  to  temporarily  increase  the  non- 
directed  order  maximum  response  time  for  Order- 
Delivery  ECNs  in  Nasdaq's  SuperMontage  System.) 


ECN  Order  (#3)— 300  shares  @  20.00 

The  inside  aggregated  bid  shows 
1.800  shares  ©20.00. 

1.  SuperMontage  receives  an  800 
share  market  sell  order. 

2.  In  response,  SuperMontage  sends 
an  800  share  delivery  to  ECN  Quote 
(#1).  Upon  dispatch,  SuperMontage 
immediately  decrements  ECN  Quote 
(#1)  by  the  amount  of  the  delivery  (800 

'  shares)  leaving  a  display  quote  of  1 .000 
shares  in  ECN  Quote  (#1)  that  remains 
available  for  execution. 

3.  The  ECN  declines  to  execute  the 
800  share  delivery  to  ECN  Quote  (#1). 

4.  The  ECN's  decline  results  only  in 
the  immediate  removal  of  ECN  Quote 
(tl),  i.e.,  the  800  shares  originally 
decremented  and  the  200  share 
remainder  of  ECN  Quote  (#1).  Orders 
(#2)  and  (#3)  remain  in  the  system  and 
continue  to  be  eligible  for  execution. 

The  system  reallocates  the  800  shares 
from  the  incoming  order  in  Step  1 
against  ECN  orders  (#2)  and  (#3).  if  not 
executed  by  a  subsequent  incoming 
order,  before  moving,  if  necessary,  to  the 
next  best  bid.^ 

Thus,  under  the  proposal,  only 
individual  Quotes/Orders  would  be 
removed  in  full  by  a  decline,  partial-fill, 
or  a  time-out  when  no  revised 
attributable  Quote/Order  is  immediately 
transmitted  at  an  inferior  price;  not  all 
trading  interest  at  the  declined  price 
level  or  better.  Other  ECN  Quotes/ 
Orders  at  a  particular  price  level  that  are 
not  part  of  a  SuperMontage -delivery 
resulting  in  a  decline,  partial-fill,  or 
time-out  would  be  retained  in  the 
system  and  rem^n  available  for 
execution,  and  are  not  traded  through. 
Nasdaq  represents  that  locked  or 
crossed  markets  will  not  be  created  as 
a  result  of  the  proposed  rule  change. 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  from  Bloomberg 
Tradebook,  LLC  ("Bloomberg")  on  the 
proposed  rule  change.^  Bloomberg 
neither  explicitly  supported  nor 
opposed  the  proposed  rule  change, 
although  it  commented  on 
decrementation  generally,  as  well  as  on 
the  proposed  rule  change.  Bloomberg 
noted  that  conceptually. 
"(d)ecrementation  is  a  design  feature  of 
SuperMontage  that  is  intended  to 
preserve  the  continuity  of  the  market 


"  Nasdaq  clarified  under  the  proposal  a 
subsequent  incoming  order  could  potentially 
execute  against  an  ECN's  remaining  orders  prior  to 
the  return  of  a  declined  order  to  the  system. 
Telephone  conversation  between  Thomas  P.  Moran, 
Associate  General  Counsel,  Office  of  the  General 
Counsel,  to  Marc  McKayle,  Special  Counsel, 
Division,  Commission  on  August  27,  2003. 

"See  Bloomberg  Letter,  supra  note  5. 
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and  to  prevent  locked  and  crossed 
markets."  However,  Bloomberg  also 
opined  that  the  current  decrementation 
procedures  unfairly  discriminate  against 
Order  Delivery  ECNs,  cuts  squarely 
against  an  ECN's  obligations  under  the 
Order  Display  Rule,'"  are  subject  to 
being  gamed  by  market  participants,  and 
implicate  a  broker-dealer's  duty  of  best 
execution.  In  Bloomberg's  view,  "[t]he 
problems  decrementation  has  created 
*  *  *  result  from  access  fees  ECNs  are 
permitted  to  charge  and  the 
unwillingness  of  some  market 
participants  to  pay  those  fees." 
Bloomberg  believed  that  the 
Commission  should  address  the  access 
fee  issue,  and  that  all  access  fees, 
including  fees  charged  by  market 
centers,  should  be  eliminated. 

Bloomberg  also  believed  that  Nasdaq's 
proposed  amendment  would  not  reduce 
the  adverse  impact  of  decrementation 
on  Order  Delivery  ECNs  since  each 
ECN's  Quote/Order  would  still  be 
subject  to  decrementation.  In  addition, 
Bloomberg  did  not  believe  that  Nasdaq's 
proposed  amendment  would  provide 
any  practical  benefit  since  ECNs  manage 
their  own  internal  matching  engines  and 
aggregate  multiple  orders  for 
representation  as  a  single  Quote/Order 
in  SuperMontage.  Further,  Bloomberg 
believed  that  the. decrementation 
process  could  still  be  gamed  since  firms 
seeking  to  knock  an  ECN  out  of  the 
quote  in  SuperMontage  would  still  be 
able  to  do  so. 

In  response  to  the  Bloomberg  Letter, 
Nasdaq  stated  that  many  of  Bloomberg's 
comments  extended  beyond  the  narrow 
scope  of  the  proposed  rule  change  to 
modify  SuperMontage's  decrementation 
process  td  decrement  only  the  ECN 
Quote/Order  that  an  incoming  order 
interacts  with  at  a  particular  price  level, 
as  opposed  to  all  of  an  ECN's  available 
trading  interest  at  a  particular  price 
level."  In  Nasdaq's  view,  Bloomberg's 
comments  were  directed  at  the 
decrementation  process  generally,  its 
impact  on  ECNs  and  their  customers, 
and  its  relationship  to  ECN  access  fees. 
In  response,  Nasdaq  noted  that  the 
Commission  approved  the 
SuperMontage  decrementation  process, 
and  that  Nasdaq  was  merely  proposing 
to  modify  the  process.  Nasdaq 
emphasized  that  its  current 
decrementation  process  and  its 
proposed  modification  to  the  process 
retain  the  key  component  that  declining 
Quotes/Orders  be  removed  from  the 


»''17CFR240.11Acl-4. 

"  See  leMer  from  Thomas  P.  Moran,  Office  of 
General  Counsel,  to  lonathan  G.  Katz,  Secretary, 
Office  of  the  Secretary,  Commission,  dated  July  30, 
2003. 


system.  Furthe  r,  Nasdaq  stated  that  the 
only  issue  pre:  ented  by  the  filing  is  the 
method  of  sue  i  removal;  the  proposed 
rule  change  dc  es  not  seek  to  change   . 
ECN  access  fe<  standards.  Therefore, 
according  to  l^sdaq,  Bloomberg's  views 
on  eliminating  access  fees  would  be 
more  properly  expressed  in  a  petition 
for  Commissia  n  rulemaking. 

Nasdaq  also  offered  generaL comments 
regarding  the  aecrementation  process. 
Nasdaq  explained  that  decrementation 
was  proposed  is  part  of  the  original 
SuperMontage  proposal  to  address 
locked  and  crc  ssed  markets  that 
-occurred  in  Nj  sdaq  prior  to 
SuperMontage .  Nasdaq  noted  that 
access  fee  disj  utes  could  result  in 
locked  and  crc  ssed  markets  that  would 
not  only  shut  i  lown  Nasdaq's  automatic 
execution  fun(  tionality,  but  also  many 
internal  order-  execution  systems  of 
Nasdaq  marke  participcints,  until  the 
locks  or  crosst  s  were  resolved.  Nasdaq 
also  stated  tha :  decrementation  allows 
Nasdaq  to  fair  y  balance  the  needs  and 
desires  of  a  wi  de  variety  of  users  by 
accomodating  ECNs,  by  allowing  them 
to  receive  and  decline  orders  (as 
opposed  to  re<  eiving  executions)  while 
eliminating  lo  :ked  and  crossed  markets. 

With  regard  to  Bloomberg's  specific 
comments  on  he  proposed  rule  change, 
Nasdaq  emphi  sized  its  proposed 
modification  t  a  the  decrementation 
process  is  an  i  [iternal  SuperMontage 
system  chang<  that  imposes  no  new 
obligation  on  i  iny  market  participant. 
Instead,  the  pi  oposal  is  intended  to 
make  the  curr  snt  decrementation 
process  more  liscerning  and  provide 
options  to  ECl  Js  that  voluntarily  elect  to 
change  the  wa  y  they  represent  their 
Quotes/Order: ;  in  SuperMontage. 
Nasdaq  stated  that  the  proposed  rule 
change  gives  I  CNs  the  option  to 
mitigate  decre  mentation  by  providing 
them,  if  they  ( nter  multiple  Quotes/ 
Orders,  an  increased  opportunity  for 
their  individu  ilized  Quotes/Orders  to 
interact  with  (  ounterparties  with  which 
the  ECN  is  wi  ling  to  trade.  Nasdaq 
stated  it  shou  d  not  be  precluded  from 
altering  its  syi  tem  to  provide  options  to 
ECNs  that  chc  ose  to  take  the  initiative 
to  serve  their  :ustomers  better. 
According  to  ^Iasdaq,  if  an  ECN  chooses 
to  enter  indiv  dual  representations  of 
trading  intere  ;t,  Nasdaq's  new 
processing  w(  uld  allow  more  of  the 
ECN's  customers  to  remain  in  the 
SuperMontagi  s  system  longer,  thereby 
increasing  th<  potential  interaction  of 
those  custom)  rs  with  orders  from 
parties  that  w  11  pay  the  ECN's  access 
fee.  Those  EC  'Js  that  do  not  alter  the 
way  they  repi  3sent  their  customers  in 
SuperMontag  5  would,  in  effect, 
continue  to  h  ive  their  single  quotes 


decremented  in  the  same  manner  as  the 
current  SEC-approved  process. 
According  to  Nasdaq,  Bloomberg 
opposes  a  rule  that  forces  them  to  do 
nothing,  and  will  have  no  impact  on 
them  if  they  continue  to  do  business  as 
they  do  today. 

IV.  Discussion 

The  Commission  has  carefully 
reviewed  the  proposed  rule  chcinge,  the 
Bloomberg  Letter,  and  Nasdaq's 
response  and  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association. '2  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  ISA.^^  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  .engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest,  i'*  The 
Commission  also  finds  that  the 
proposed  rule  change  is  consistent  with 
section  15A(b)(ll)  because  it  is 
designed  to  produce  fair  and 
informative  quotations,  to  prevent 
fictitious  or  misleading  quotations,  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.'^ 

While  the  Commission  appreciates 
and  considered  Bloomberg's  comments 
regarding  decrementation  generally, 
whether  decrementation  is  consistent 
with  the  Act  was  decided  on  January  19, 
2001,  when  the  Commission  approved 
decrementation  in  SuperMontage."*  The 
ability  of  SuperMontage  to  decrement 
Quotes/Orders  of  Order  Delivery  ECNs 
is  not  at  issue  in  the  proposed  rule 
change.'''  Instead,  what  is  at  issue  is 


'2  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"ISU.S.C.  780-3. 

X  15  U.S.C.  78o-3(b)(6). 

'5  15U.S.C.  78o-3(b)(ll). 

">  See  Securities  Exchange  Act  Release  No.  43863 
(January'  19.  2001),  66  FR  8020  (January  26, 
2003)("Original  SuperMontage  Approval  Order"). 

"  W.  See  also  Domestic  Securities.  Inc.  v. 
Securities  and  Exchange  Commission,  333  F.3d  239 
(DC  Cir.  2003).  The  Court  found,  in  pertinent  part, 
that  the  Original  SuperMontage  Approval  Order 
marked  the  consummation  of  the  Commission's 
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whether  the  modification  to  the 
decrementation  process,  wherein 
SuperMontage  can  decrement  only  the 
single  ECN  Quote/Order  that  dechnes  to 
trade  with  an  order  sent  to  it  by  the 
system,,  is  consistent  with  the  Act.^s  The 
Commission  finds  that  it  is. 

The  Conmaission  notes  that  the 
amendment  is  essentially  identical  to 
the  process  as  originally  approved, '^ 
except  that  an  ECN's  Quotes/Orders 
would  be  removed  from  the  system  on 
an  individual  basis.  Bloomberg  stated 
that  the  proposal  would  not  have  any 
practical  effect  because  it  is  the  practice 
of  ECNs  to  aggregate  orders  within  the 
quote  sent  to  SuperMontage.  The 
Commission  believes  that  Nasdaq  has 
adequately  responded  to  Bloomberg's 
comments.  Nasdaq  has  correctly 
represented  that  the  proposed  rule 
change  provides  a  new  option  for  Order 
Delivery  ECNs.  The  Commission 
recognizes  that  many  proposed  rule 
changes  relating  to  a  self-regulatory 
organization's  trading  system  will 
require  the  affected  market  participants 
to  either  reprogram  their  internal 
trading  systems  or  alter  their  business 
practices  to  ensure  system  compatibility 
and  compliance.  In  that  regard,  this 
proposed  rule  change  is  not  unique.  The 
proposed  rule  change  may  allow  ECNs 
that  opt  to  change  their  method  of  quote 
management  and  submit  individual 
orders  to  SuperMontage  to  mitigate  the 
impact  of  access  fee  disputes  on  their 
ability  to  trade  with  participants  with 
which  no  dispute  exists.  However,  ECNs 
may  also  choose  to  continue  aggregating 
multiple  orders  for  representation,  and 
decrementation,  as  a  single  Quote/Order 
in  SuperMontage.  Thus,  while  ECNs 
that  do  not  reconfigiure  their  trading 
systems  or  revise  their  quote 
management  practices  would  not  benefit 
from  this  proposed  rule  change,  ECNs 
that  choose  to  make  the  necessary 
operational  and  technological     =^ 
adjustments  may  benefit. 

"The  Commission  believes  that 
Nasdaq's  approach  reasonably  balances 
the  interests  of  accommodating  Order 
Delivery  ECNs  and  providing  an 
efficient  trading  system.  Nasdaq 
represents  that  SuperMontage 


decisionmaking  process  concerning  the  system 
rules,  including  decrementation,  and  the  rules 
finally  determined  the  rights  and  obligations  of  the 
market  and  of  each  market  participant  who  traded 
on  the  system. 

'«  While  the  Commission  acknowledges  that  ECN 
access  fees  maintain  a  significant  tangential 
relationship  to  the  SuperMontage  decrementation 
process,  the  abolition  of  ECN  fees  is  not  at  issue  in 
this  proposed  rule  change.  Nasdaq  recently 
submitted  File  No.  NASD-2003-128  relating  to  ECN 
fees. 

'"  See  Original  SuperMontage  Approval  Order, 
supra  note  15. 


decrementation  has  eliminated  the  ECN 
access  fee-related  locked  or  crossed 
markets  which  caused  the  shutdown  of 
Nasdaq's  automatic  execution 
functionality,  and  many  internal  order- 
execution  systems,  until  the  lock  or 
cross  was  resolved.  The  Commission 
continues  to  believe  that  the 
SuperMontage  decrementation  process 
should  help  to  reduce  instances  of 
locked  and  crossed  markets  and  the 
problems  associated  with  locked  and 
crossed  markets,  while  accommodating 
ECNs  with  an  alternative  to  automatic 
execution.^"  The  Commission  also 
continues  to  believe  that  the  reduction 
of  locked  and  crossed  markets  in  the 
Nasdaq  market  should  improve  market 
quality  and  enhance  the  production  of 
fair  and  orderly  quotations.^'  In  the 
Conmiission's  view,  the  NASD's 
proposal  is  reasonably  designed  to 
maintain  the  integrity  of  Nasdaq  quotes 
by  reducing  the  incidence  of  lodcing 
and  crossing  quotations  displayed  in 
Nasdaq.  The  proposal  will  continue  to 
reduce  locked  and  crossed  markets 
because  a  declined  order,  if  necessary, 
would  decrement  each  ECN's  individual 
Quote/Order.  The  Commission  believes 
that  the  proposal,  by  retaining  ECNs' 
trading  interest  that  is  not  decremented 
by  the  incoming  order  in  the  system, 
could  enhance  SuperMontage  liquidity 
and  transparency,  and  provide  ECN 
customers  with  an  increased^ 
opportimity  to  have  their  orders 
executed  by  market  participants  that  are 
willing  to  pay  the  ECN  access  fee. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  therexmder. 

It  is  therefore  ordered,  piursuant  to 
section  19(b)(2)  of  the  Act,22  that  the 
proposed  rule  change  (SR-NASD-2003- 
81),  as  am^ided,  is  approved.23 


^"The  Commission  has  concluded  previously  that 
continued  locking  and  crossing  of  markets  can 
negatively  impact  market  quality.  Id.  See  also 
Division  of  Market  Regulation,  The  October  1987 
Market  Break  9-^  (February  1988)  (Stating  that  the 
continued  existence  of  locked  and  crossed  markets 
indicates  that  the  quotations  for  a  security  are 
suspect  and  may  not  provide  an  accurate  reflection 
of  the  market  for  a  security). 

"15U.S.C.  78s(b)(2). 

^'The  proposed  rule  change  will  become  effective 
within  60  days  of  the  date  of  this  Order.  Telephone 
conversation  between  Thomas  P.  Moran.  Associate 
General  Counsel,  Office  of  the  General  Counsel,  to 
Marc  McKayle,  Special  Counsel,  Division, 
Commission  on  September  3,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Mai^aret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-22983  Filed  9-9-4)3;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48429;  File  No.  SR-NYSE-i 
2009-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Continuing  Annual  Fees  for 
"Repackaged"  Securities 

September  3.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
28,  2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this  . 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  section 
902.02  of  the  Listed  Company  Manual 
(the  "Manual")  to  implement  certain 
changes  to  the  continuing  fees  payable 
in  coimection  with  certain  structured 
products  known  as  "repackaged" 
secujrities  and  to  reinstate  the 
Exchange's  "15-year"  policy  with' 
respect  to  previously  listed 
"repackageH^'  secvuities,  as  more  fully 
described  below. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized  and  proposed  deletions  are  in 
brackets. 


Listed  Company  Manual 
902.00    Listing  Fees 


902.02    Schedule  of  Current  Listing 

Fees 


"17CFR200.30-3(a)(12). 
'  15  IJ.S.C.  78s(b)(l). 
2 17  CFR  240.19b-*. 
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C.  Continuing  Annual  Fee 

***** 

Per  Share  C^culation^All  issued 
shares  including  treasury  shares  are 
included  in  the  calculation. 

Continuing  Annual  Fees 
(Effective  January  1 .  2003) 

Per  Share  Rate — $930  per  million 

Minimum  Fee— $35,000 

***** 

Computation  of  Fee — Other  Equity 
Issues — 

The  fee  is  the  greater  of  the  minimum 
of  $5,000  per  issue  or  the  fee  calculated 
on  a  per  share  basis.  All  issued  shares 
__  are  included  in  the  calculation. 

Special  Rule  for  Repackaged  Securities 

Any  issue  of  Repackaged  Securities 
(as  defined  below),  will  be  subject  to  the 
continuing  annual  fee  schedule  in  effect 
at  the  time^of  listing  of  such  issue, 
regardless  of  any  changes  to  the  fee 
schedule  made  thereafter. 

For  the  purpose  of  this  Para. 
902.02.C.,  Repackaged  Securities  are 
securities  listed  under  Para.  703.19  of 
this  Manual,  issued  by  a  trust  with  a 
term  of  years,  where  the  assets  of  the 
trust  consist  primarily  of  underlying 
fixed-income  securities,  and  where  the 
trust  is  funded  (or  a  reserve  is  created) 
at  issuance  to  coyer  the  trust's  principal 
obligations  and  associated  expenses 
during  the  life  of  the  Repackaged 
Securities. 

Overall  Fee  Cap 

In  calculating  the  continuing  listing 
fee  for  a  listed  company,  the  fees  for  all 
classes  (or  series)  of  listed  securities  of 
the  company,  excluding  derivative 
products,  fixed  income  products,  and 
closed-end  funds,  are  aggregated  and  the 
total  continuing  listing  fee  is  capped  at 
$500,000. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  TV  below.  The 
Exchange  has  prepaf^d  sim[unaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of\the  Purpose  of,  and 
Statutory  Bai  is  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 
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"15-year"  policy,^  the  Repack  trusts  did 
not  have  sufficient  funding  to  pay 
listing  fees,  and  the  trust  depositor 
became  responsible  for  providing 
significant  additional — and 
unexpected — funding  to  the  Repack 
trusts. 

With  respect  to  Repacks  listed  prior  to 
January  1,  2003,  the  Exchange  is 
proposing  to  (a)  roll  back  the  continuing 
annual  fee  increase  that  became 
effective  on  January  1,  2003,  and  (b) 
reinstate  the  "15-year"  policy  thereby 
removing  from  the  calculation  of 
continuing  annual  fees  any  underlying 
shares  of  Repacks  listed  on  the  NYSE  for 
15  years  or  more.^ 

In  respect  of  Repacks  listed  after 
January  1,  2003,  the  Exchange  proposes 
to  provide  that  the  continuing  annual 
fee  applicable  to  Repacks  at  the  time  of 
listing  will  remain  in  effect  for  the  life 
of  the  security.  The  "15-year"  policy 
will  not  be  applicable  to  Repacks  listed 
after  January  1,2003. 

The  Exchange  believes  that  these  fee 
changes  will  provide  fee  certainty  for 
present  and  future  Repacks  by  allowing 
trust  depositors  to  reserve  appropriately 
for  continuing  annual  fees  at  the  time  of 
listing  at  the  then  effective  fee  schedule. 

2.  Statutory  Basis 

The  Exchange  believes  that  proposed 
rule  change  is  consistent  with  the 
requirement  of  section  6(b)(4)  of  the 
Act,^  which  provides  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not' 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


^Securities  E  ;change  Act  Release  No.  47115 
(December  31, ;  002).  68  FR  1495  ([anuary  10,  2003) 
(File  No.  SR-N'  ■SE-2002-62). 

■•  Fixed-incon  e  securities  include  debt  and  trusi 
preferred  securi  ties.  Among  the  Repacks  listed  on 
the  Exchange  ai  b;  COBALTSsm,  TRUCSsm, 
CorTSsM,  PCAF  S^m.  CBTC^m,  PPLUSsm, 
SATURNSSM  ai  d  CABCOsm. 


5  See  supra  note  3. 

^  Note  that  to  the  extent  that  Repacks  are  typically 
called  prior  to  15  years,  the  Exchange's  "15-year" 
policy  would  not  ordinarily  come  into  play. 
However,  for  Repacks  listed  prior  to  Januar)'  1, 
2003,  the  effect  of  the  "15-year"  policy  was 
included  in  the  calculation  of  the  funding  needed 
for  Repacks  listed,  so  its  removal  going  forward 
adversely  affected  the  funding  calculation  for  those 
Repacks. 

M5U.S.C.  78f(b)(4T. 
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m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Copimission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2003-25  and  should  be 
submitted  by  October  1,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  £)oc.  03-22982  Filed  9-9-03:  8:45  am]     '' 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^48435;  File  No.  Sft-NYSE- 
2003-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  Yoric  Stock  Exchange,  Inc. 
Repealing  Exchange  Rule  500  and 
Amending  Section  806  of  the  Listed 
Company  Manual 

September  3,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
20,  2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  delete 
Exchange  Rule  500  in  its  entirety  and 
amend  Section  806  of  the  Exchange's 
Listed  Company  Manual  regarding  the 
application  by  an  issuer  to  delist  its 
securities  from  the  Exchange.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  [brackets]. 

Rules  of  Board  of  Directors 

General  Rules 
***** 

[Removal  from  the  List  Upon  .Request 
of  the  Issuer 

Rule  500!i  An  issuer  may  apply  to 
delist  a  security  after  complying  with 
the  following  procedures: 

(a)  Stock  of  a  domestic  issuer: 

(1)  The  issuer's  audit  conunittee  and 
board  of  directors  must  approve  the 
application; 

(2)  The  issuer  must  publish  a  press 
release  announcing  its  proposed 
delisting;  and 

(3)  The  issuef  must  send  to  at  least 
each  of  its  35  record  shareholders  with 
the  largest  positions  in  the  security 
written  notice  alerting  them  to  the 
proposed  delisting;  such  notice  must 
specify  the  earliest  possible  date  of  such 
delisting  (which  date  shall  be  not  less 
than  20  business  days  nor  more  than  60 
business  days  (or,  subject  to  Exchange 
approval,  such  longer  period  as  the 
issuer  may  request)  after  the  later  of  the 


8  17  CFR  200.30-2ta)(12). 


M5  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


date  the  notice  is  sent  or  the  press 
release  is  issued)  and  must  include  a 
statement  that  the  issuer  complied  with 
paragraphs  (a)(1)  and  {a)(2)  above.  The 
issuer  must  contemporaneously  send  to 
the  Exchange  a  copy  of  such  notice. 

(b)  Stock  of  non-U.S.  issuer: 

(1)  The  issuer's  board  of  directors 
must  approve  the  application; 

(2)  Tne  issuer  must  publish  a  press 
release  announcing  its  proposed 
delisting;  and 

(3)  The  issuer  must  send  to  at  least 
each  of  its  35  U.S. 'record  shareholders 
with  the  largest  positions  in  the  security 
written  notice  alerting  them  to  the 
proposed  delisting.  The  issuer  must 
contemporaneously  send  to  the 
Exchange  a  copy  of  such  notice. 

(c)  Ail  listed  bonds:  The  issuer's 
board  of  directors  must  approve  the 
application. 

*  *   *  Supplementary  Material: 

.10  Definition  of  "stock"  and 
"bond." — Exchange  Rule  4  defines  the 
term  "stock,"  and  Exchange  Rule  5 
defines  the  term  "bond." 

.20  Requirement  to  issue  a  press 
release. — Pursuant  to  paragraphs  (a)(2) 
and  (b)(2)  of  this  Rule,  the  issuer  must  . 
publish  the  press  release  in  compliance 
with  the  Procedures  of  Public  Release  of 
Information  in  Para. 202.06  of  the 
Exchange's  Listed  Company  Manual. 

.30  Application  to  the  Securities  and 
Exchange  Commission  to  withdraw  a 
security  from  listing. — After  an  issuer 
complies  with  the  procedures  of  this  . 
Rule,  the  issuer  may  file  an  application 
with  the  Securities  and  Exchange 
Commission  to  withdraw  the  security 
from  listing  on  the  Exchange  and  frtim 
registration  under  the  Securities 
Exchange  Act  of  1934.  With  respect  to 
an  issuer  required  to  provide  security 
holders  with  notice  of  the  proposed 
delisting  pursuant  to  paragraph  (a)  (3)  of 
this  Rule,  the  proposed  date  for  such 
withdrawal  from  listing  and  registration 
must  be  the  same  date  specified  in  its 
notice  to  security  holders.  The  issuer 
must  contemporaneously  send  to  the 
Exchange  a  copy  of  the  application. 

.40  Delisting  of  multiple  classes  of 
securities. — If  an  issuer  delists  a  class  of 
stock  from  the  Exchange  pursuant  to 
this  Rule,  but  does  not  delist  other 
classes  of  listed  securities,  the  Exchange 
will  give  consideration  to  delisting  one 
or  more  of  such  other  classes.) 
***** 

Listed  Company  Manual 

***** 

806.00  Rule  of  the  Exchange  in 
respect  of  Removal  From  List  upon 
Request  of  Company. 

[Rule  500  in  effect  as  of  July  21, 1999 
is  as  follows: 
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Rule  500.  An  issuer  may  apply  to 
delist  a  security  after  complying  with 
the  following  proceduies: 

(a)  Stock  of  a  domestic  issuer: 

(1)  The  issuer's  audit  committee  and 
board  of  directors  must  approve  the 
application; 

(2)  The  issuer  must  publish  a  press 
release  announcing  its  proposed 
delisting;  and        j 

(3)  The  issuer  mUst  send  to  at  least 
each  of  its  35  record  shareholders  with 
the  largest  positions  in  the  security 
written  notice  alerting  them  to  the 
proposed  delisting;  such  notice  must 
specify  the  earliest  possible  date  of  such 
delisting  (which  date  shall  be  not  less 
than  20  business  days  nor  more  than  60 
business  days  (or  subject  to  Exchange 
approval,  such  longer  period  as  the 
issuer  may  request)  after  the  later  of  the 
date  me  notice  is  sent  or  the  press 
release  is  issued)  and  must  include  a 
statement  that  the  issuer  complied  with 
paragraphs  (a)  (1)  and  (a)  (2)  above.  The 
issuer  must  contemporaneously  send  to 
the  Exchange  a  copy  of  such  notice. 

(b)  Stock  of  non-U.  S.  issuer: 

(1)  The  issuer's  board  of  directors 
must  approve  the  application; 

(2)  Ine  issuer  must  publish  a  press 
release  announcing  its  proposed 
delisting;  and 

(3)  The  issuer  must  send  to  at  least 
each  of  its  35  U.S.  record  shareholders 
with  the  largest  positions^  in  the  security 
written  notice  alerting  them  to  the 
proposed  delisting.  The  issuer  must 
contemporaneously  send  to  the 
Exchange  a  copy  of  such  notice. 

(c)  All  Ustea  bonds:  The  issuer's 
board  of  directors  must  approve  the 
application. 

*  *  *  Supplementary  Material: 

.10  Definition  of  "stock"  and 
"bond." — ^Exchange  Rule  4  defines  the 
term  "stock,"  and  Exchange  Rule  5 
defines  the  term  "bond." 

.20  Requirement  to  issue  a  press 
release. — ^Pursuant  to  paragraphs  (a)(2) 
and  (b)(2)  of  this  Rule,  the  issuer  must 
publish  the  press  release  in  compliance 
with  the  Procedures  of  Public  Release  of 
Information  in  Para.202.06  of  the 
Exchange's  Listed  Company  Manual. 

.30  Application  to  the  Securities  and 
Exchange  Conmiission  to  withdraw  a 
security  from  listing. — After  an  issuer 
complies  with  the  procedures  of  this 
Rule,  the  issuer  may  file  an  application 
with  the  Seciuities  and  Exchange 
Commission  to  withdraw  the  security 
from  listing  on  the  Exchange  and  from 
registration  under  the  Securities 
Exchange  Act  of  1934.  With  respect  to 
an  issuer  required  to  provide  security 
holders  with  notice  of  the  proposed 
delisting  pursuant  to  paragraph  (a)  (3)  of 
this  Rule,  the  proposed  date  for  such 


withdrawal  from  listing  and  registration 
must  be  the  same  date  specified  in  its 
notice  to  sec  irity  holders.  The  issuer 
must  conten^ioraneously  send  to  the 
Exchange  a  qopy  of  the  application. 

.40  Delistijig  of  multiple  classes  of 
securities. — If  an  issuer  delists  a  class  of 
stock  from  tUe  Exchange  pursuant  to 
this  Rule,  bui  does  not  delist  other 
classes  of  lis  ed  securities,  the  Exchange 
will  give  con  sideration  to  delisting  one 
or  more  of  si  ch  other  classes.] 

An  issuer  j  nay  apply  to  delist  a 
security  afte,  its  board  approves  the 
action  and  ti  e  issuer  furnishes  the 
Exchange  wi  h  a  copy  of  the  board 
resolution  ce  rtified  by  the  secretary  of 
the  issuer.  Ti  le  issuer  may  thereafter  file 
an  applicatii  n  with  the  Securities  and 
Exchange  Cc  mmission  to  withdraw  the 
security  fron  listing  on  the  Exchange 
and  from  reg  istration  under  the 
Securities  Ex  change  Act  of  1934.  If  an 
issuer  delists  a  class  of  stock  from  the 
Exchange  pu  rsuant  to  this  Rule,  but 
does  not  deli  it  other  classes  of  listed 
securities,  th  ?  Exchange  will  give 
consideratio.  i  to  delisting  one  or  more  of 
such  other  ci  nsses. 


Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


n.  Self-Regulatory 
Statement  of  the 
Statutory  Bay  is 
Change 

In  its  filinj  with  the  Commission,  the 
NYSE  incluc  sd  statements  concerning 
the  purpose  i  tf  and  basis  for  the 
proposed  rul  i  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  exam  ined  at  the  places  specified 
in  Item  IV  be  ow.  The  NYSE  has 
prepared  sui  unaries,  set  forth  in 
Sections  A,  I ,  and  C  below,  of  the  most 
significant  aj  pects  of  such  statements. 

A.  Self-Regu.  atory  Organization's 

Statement  of  th 

Statutory  Ba  is 

Change  ' 

1.  Purpose 

The  Exchange  is  proposing  to  delete 
Exchange  Rule  500  in  its  entirety  and  to 
amend  Section  806  of  the  Exchange's 
Listed  Company  Manual  regarding  the 
application  ay  an  issuer  to  delist  its 
securities  fropi  the  Exchange.  Amended 
Section  806  tvould  require  simply  that 
a  company  famish  the  Exchange  with  a 
certified  boafd  resolution  evidencing 
board  approval  of  the  voluntary 
delisting. 

Exchange  Rule  500  describes  the 
procedines  a  listed  company  must 
follow  to  vol  mtarily  delist  its  securities 
from  the  Exc  lange.  The  original  rule, 
adopted  in  1  )39,  required  two-thirds  of 


e  Purpose  of,  and 
for,  tiie  Proposed  Rule 


a  company's  outstanding  shares  to  vote 
in  favor  of  a  delisting,  with  no  more 
than  ten  percent  of  the  shares  opposing. 
In  1999,  the  requirement  of  a 
shareholder  vote  was  eliminated,  and 
since  then  the  rule  has  required  only 
board  and  audit  committee  approval, 
prior  written  notice  to  the  company's  35 
largest  recTord  holders,  and  a  press 
release  informing  shareholders  generally 
of  the  proposed  delisting.  ^ 

In  approving  the  1999  amendment,  -■ 
the  Commission  requested  that  the 
Exchange  review  periodically  the 
shareholder  notification  requirement  of 
Rule  500  to  determine  wheUier  it 
remained  warranted  and  consistent  with 
the  protection  of  investors.  In 
fulfillment  of  the  Commission's  request 
and  in  the  context  of  the  work  the 
Exchange  has  done  in  re-examining  its 
corporate  governance  standards  for 
listed  companies,  the  Exchange 
determined  to  reassess  Rule  500.  The 
Exchange  has  concluded  that  it  is  now 
appropriate  to  require  only  that  a 
company  voltmtarily  delisting  its 
securities  from  the  Exchange  obtain  the 
approval  of  its  board  and  furnish  the 
Exchange  with  a  copy  of  the  board 
resolution.  The  company  would,  of 
course,  then  be  required  imder 
Commission  rules  to  file  an  application 
with  the  Conmiission  to  withdraw  the 
secinity  from  listing  on  the  Exchange.'* 

The  rationale  for  the  requirement  in 
the  current  rule  that  a  company  obtain 
a  separate  audit  conunittee  approval  of 
a  delisting  was  to  insine  that 
independent  directors  approved  the 
decision.^  In  the  work  the  Exchange  has 
done  diuing  the  last  two  years  on 
corporate  governance  listing  standards, 
the  Exchange  has  learned  that  a  majority 
independent  board  has  already  become 
prevalent  among  Exchange  listed 


3  See  Securities  Exchange  Act  Release  No.  41634 
(July  21. 1999),  64  FR  40633  (July  27, 1999)  (SR- 
NYSE  97-31)  (hereinafter  referred  to  as  the  "1999 
SEC  Approval  Order").  Since  the  1999  amendment, 
only  one  company  has  voluntarily  delisted  its 
common  stock  to  move  to  Nasdaq.  Several 
companies  have  used  the  rule  to  voluntarily  delist 
bonds  from  the  Exchange,  which  the  NYSE 
represents  that  it  understood  to  be  motivated  by  a 
desire  to  reduce  reporting  burdens  attendant  to 
listing  the  bonds  (the  shareholder  notification 
requirement  does  not  apply  to  a  voluntarily 
delisting  of  bonds).  A  similar  motivation  prompted 
a  Swedish  company  with  very  few  U.S. 
shareholders  to  delist  its  ADRs  earlier  this  year  so 
that  it  could  avoid  having  to  comply  with  ITS. 
reporting  obligations.  Finally,  three  small  closed 
end  funds  moved  to  the  American  Stock  Exchange 
because  their  declining  net  asset  value  placed  them 
in  danger  of  falling  below  NYSE  continued  listing 
requirements. 

*  See  Rule  12d2-2(d)  under  the  Act. 

^  See  1999  SEC  Approval  Order,  footnote  16,  and 
text  accompanying  footnotes  44  and  45. 
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companies.^  After  the  Exchange's 
currently  pending  corporate  governance 
proposals  become  final,  a  majority 
independent  board  will  become  an 
Exchange  listing  standard.^  As  a  result, 
the  Exchange  believes  that  board 
approval  of  a  volimtary  delisting  is  all 
that  must  be  required  by  the  Exchange. 

The  Exchange  hirther  believes  that 
neither  advance  notification  to 
shareholders  nor  a  company  press 
release  need  be  mandated  under 
Exchange  rules.  In  the  case  of  a  transfer, 
of  a.  listing  from  one  market  to  another, 
both  the  company  transferring  and  the 
market  to  which  it  is  transferring  are 
typically  eager  to  publicize  the  event.^ 
Practical  considerations  such  as  the 
need  to  make  brokers  and  investors 
aware  of  a  change  in  ticker  symbol  also 
serve  to  insiu'e  that  a  planned  move  is 
visible.  In  any  event,  companies  are 
obligated  to  publicly  disclose  material 
events,^  and  the  Exchange  expects  that 
a  company  that  has  made  a  final 
determination  to  voluntarily  delist  its 
securities  from  the  Exchange  would 
promptly  disclose  that  determination  to 
the  public.  1" 

The  Exchange  has  for  many  years 
replicated  Rule  500  in  Section  806  of  its 
Listed  Company  Manual,  which  is  a 
separate  compendium  of  rules 
applicable  to  listed  companies.  In 
making  this  change,  the  Exchange  will 
delete  Rule  500  in  its  entirety.  The 
remaining  requirement  of  board 
approval  and  notice  thereof  to  the 


^See  Press  Release  from  Investor  Responsibility 
Research  Center.  March  7,  2002,  available  at 
www.irrc.com/company/06062002_NYSE.html. 

'  See  Securities  Exchange  Act  Release  No.  47672 
(April  11,  2003).  68  FR  19051  (April  17,  2003]  (SR- 
NYSE  2002-33).  Under  the  Exchange's  proposed 
standards,  a  controlled  company  will  not  be 
required  to  have  a  majority  independent  board. 
Here  too,  however,  a  board  that  is  acceptable  under 
the  new  Exchange  standai^  should  be  appropriate 
to  make  a  delisting  decision. 

*The  company  referred  to  in  footnote  3  above 
that  transferred  to  Nasdaq  issued  a  press  release 
announcing  that  fact  approximately  one  month 
prior  to  the  actual  transfer. 

«  See  Sections  202.05  and  .06  of  the  Exchange's 
Listed  Company  Manual.  The  Exchange  also  notes 
that  pending  proposed  amendments  by  the  SEC  tfl' 
Form  8-K  will  require  a  Form  8-K  filing  when  a 
company  has  taken  definitive  action  to  terminate  a 
listing,  including  by  reason  of  a  transfer  to  another 
market.  See  Securities  Exchange  Act  Release  No. 
46084  (June  17.  2002),  b7  FR  42914  (June  25,  2002) 
(File  No.  37-22-02). 

"■  When  reviewing  this  proposed  rule  change, 
members  of  the  Exchange's  Pension  Managers 
Advisory  Committee  as  well  as  members  of  the 
Exchange's  Board  of  Directors  observed  that 
companies  should  not  voluntarily  delist  from  the 
Exchange  without  investors  in  their  stock  having 
advance  notice  of  the  event.  For  the  reasons  stated 
above,  the  Exchange  believes  that  there  will  be 
adequate  public  notice.  If,  however,  for  some  reason 
disclosure  is  not  made  by  the  company  or  a  third 
party  when  such  disclosure  is  warranted,  then  the 
Exchange  itself  will  publicly  announce  the  planned 
delisting. 


Exchange  will  be  codified  in  section  806 
of  the  Listed  Company  Manual. 

2.  Statutory  Basis 

The  NYSE  represents  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  section 
6(b)(5)ii  that  an  exchange  have  rules 
that  are  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public'interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  writtei\  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2003-23  and  should  be 
submitted  by  October  1 ,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFariand. 

Deputy  Secretary.  , 

(FR  Doc.  03-23051  Filed  &-9-03;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-48430;  File  No.  SR-Phlx- 
2003-52] 

SeK-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change,  and 
Amendment  No.  1  thereto,  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  a  System  Change  to  a  Pilot 
Program  to  Disengage  AUTO-X  the 
Automatic  Execution  Feature  of  the 
Exchange's  Automated  Options  Market 
(AUTOM) 

September  3,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1,  and  Role  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  July  14, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  Phbc.  On 
August  26,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 


"15  U.S.C.  78flb)(5). 


.'2  17  CFR  200.3(>-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240  19b-*. 

'  See  letter  from  Richard's.  Rudolph,  Director  and 
Counsel,  Phlx,  to  Marc  McKayle,  Special  Counsel, 
Division  of  Market  Regulation  ("Division"!, 
Conunission,  dated  August  25.  2003  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  Exchange 
amended  the  proposed  rule  change  to  clarify  that 
the  specified  disengagement  size  would  continue  to 
be  subject  to  the  approval  of  the  Options  Committee 
and  would  be  posted  on  the  Exchange's  Web  site 
for  each  option. 
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proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend  Phlx 
Rule  1080,  Philadelphia  Stock  Exchange 
Automated  Options  Market  ("AUTOM") 
and  Automatic  Execution  System 
("AUTO-X"),*  to  reflect  a  systems 
change  to  its  pilot  program  concerning 
AUTO-X,  whereby  AUTO-X  is 
disengaged  for  a  period  of  30  seconds 
after  the  nimiber  of  contracts 
automatically  executed  in  a  given 
option  meets  the  specified 
disengagement  size  for  the  option  (the 
"pilot").  The  text  of  the  proposed  rule 
change  is  set  forth  below.  Brackets 
indicate  deletions. 

Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X) 

Rule    1080.  (a)-(j)  No  change. 

Commentary: 

.G1-.05    No  change. 

.06    Reserved. 

.07    The  specified  disengagement 
size  set  forth  in  Rule  1080(c)(iv)(I)  is 
subject  to  the  approval  of  the  Options 
Comniittee  [and  shall  not  be  for  a 
number  of  contracts  that  is  fewer  than 
the  highest  quotation  size  for  any  series 
in  the  given  option].  The  specified 
disengagement  size  for  each  option  shall 
be  posted  on  the  Exchange's  Web  site. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

,7    In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has.prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


*  AUTOM  is  the  Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM 's  automatic 
execution  feature.  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor.  See  Phbc  Rule  1080. 


Self-Regi  ilatory  Organization's 
f  the  Purpose  of,  and 
^sis  for,  the  Proposed  Rule 


A 

Statement 
Statutory 
Change 

1.  Purpose 

The  purp  jse  of  the  proposed  rule 
change  is  tc  amend  Phlx  Rule  1080, 
Commentary  .07,  to  reflect  a  systems 
change  to  tl  e  pilot.'^  The  pilot  was 
originally  a  )proved  on  a  six-month 
basis  for  a  1  mited  number  of  eligible 
options  •*  an  d  extended  for  an  additional 
six-month  j  eriod.^  Subsequently,  the 
number  of  c  ptions  eligible  for  the  pilot 
was  expanc^d  to  include  all  Phbc-traded 
options."  In)  December  2001,  the  pilot  / 
was  extended  again  for  an  additional 
six-month  j  eriod;  ^  and  extended  again 
in  May  200;  ,i"  November,  2002,"  and. 
most  recent  y,  in  May  2003.^ ^ 

The  pilot  currently  includes  the 
following  fe  atures: 

•  Once  ai  i  automatic  execution  occurs 
via  AUTO-i  (  in  an  option,  the  system 
begins  a  "c(  unting"  program,  which 
coimts  the  i  umber  of  contracts  executed 
automatical  y  for  that  option  up  to  a 
certain  size/"-'  which  causes  AUTO-X  to 
become  dis(  ngaged  for  that  option. 

•  When  t  le  number  of  contracts 
executed  au  tomatically  for  that  option 
exhausts  th^  specified  disengagement 
size  for  the  Specific  option  within  a  15 
second  time  frame,  the  system  ceases  to 
automatical  y  execute  for  that  option, 
and  drops  a  1  AUTO-X  eligible  orders  in 
that  option  or  manual  handling  by  the 
specialist  fo  r  a  period  of  30  seconds  in 
order  to  ena  ale  the  specialist  to  refresh 
quotes  in  th  at  option. 


Amend|nent  No.  1.  supra  note  3. 

Exchange  Act  Release  No.  43652 
65  FR  77059  (December  8, 


tBSl 


2  (00), 
Phi)  -00-96). 
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'See 

<>  See  Seciiri 
(December  1, 
2000]  (SR 

^  See  Securit:  bi 
(May  29.  2001) 
Phtx-2001-56) 

*  See  Securities 
(August  31, 
2001)  (SR 

"Sfie  Securities 
(November  21 

2001)  (SR 
'"  See  Securi 

(May  1,2002) 
Phlx-2002-22) 
' '  See  Securi 
(November  15 

2002)  (SR-I 
^^  See  Securi 

(May  30,  2003) 
PhIx-2003-29] 
"Phlx  Rule 
number  of 
a  15  second 
specified  disen  ji 
ensues  during 
manually.  The 
determined  by 
approval  of  the 
specified 
listed  on  the 


s  Exchange  Act  Release  No.  44.362 
66  FR  30037  (June  4,  2001)  (SR- 


Exchange  Act  Release  No.  44760 
,  66  FR  47253  (September  1 1 , 
Phl4-2001-79). 

Exchange  Act  Release  No.  45090 
2001),  66  FR  59834  (November  30, 
Phl4-2001-100). 

ies  Exchange  Act  Release  No.  45862 
(7  FR  30990  (May  8,  2002)  (SR- 

ies  Exchange  Act  Release  No.  46840 
2002),  67  FR  70473  (November  22, 
Phl)|-2002-59). 

ies  Exchange  Act  Release  No.  47955 
68  FR  34458  (June  9,  2003)  (SR- 


pe  iod  i 


080(c)(iv)(I)  provides  that  when  the 
cont'acts  automatically  executed  within 
in  an  option  exceeds  the 
agement  size,  a  30  second  period 
»'hich  subsequent  orders  are  handled 
>pecified  disengagement  size  is 
he  specialist  and  subject  to  the 
Exchange's  Options  Committee.  The 
disen  'agement  size  for  each  option  is 
E)  change's  Web  site. 


•  Upon  the  expiration  of  30  seconds, 
automatic  executions  resume,  the 
"counting"  program  is  set  to  zero  and  it  ' 
begins  coimting  the  number  of  contracts 
executed  automatically  within  a  15 
second  time  frame  again,  up  to  the 
specified  disengagement  size. 

Again,  when  the  number  of  contracts 
automatically  executed  exhausts  the 
specified  disengagement  size  within  a 
15  second  time  frame,  the  system  drops 
all  subsequent  AUTO-X  eligible  orders 
for  manual  handling  by  the  specialist  for 
a  period  of  30  seconds.  The  system  then 
continues  to  reset  the  "counting" 
program  and  drop  to  manual,  etc. 

In  April  2003,  the  Commission 
approved  a  proposal  by  the  Exchange  to 
provide  automatic  executions  for 
eligible  inbound  orders  (for  the 
account{s)  of  both  customers  and 
broker-dealers)  at  the  Exchange's 
disseminated  price,  up  to  the 
disseminated  size,  replacing  the 
previous  Exchange  rule  that  allowed  a 
pre-set  "AUTO-X  guarantee"  size,  in 
which  eligible  orders  would  be 
automatically  executed  up  to  that 
AUTO-X  guarantee,  regardless  of  the 
Exchange's  disseminated  size.i** 
Previously,  if  the  Exchange's 
disseminated  size  in  a  particular  series 
was  greater  than  the  AUTO-X 
guarantee,  eligible  orders  delivered  via 
AUTOM  for  a  size  greater  than  the 
AUTO-X  guarantee  would  be 
automatically  executed  at  the  AUTO-X 
guaranteed  size,  and  the  remainder  of 
the  order  would  be  executed  manually 
by  the  specialist  at  the  disseminated 
price,  up  to  the  remaining  disseminated 
size,  in  accordance  with  the  Exchange's 
rules  regarding  firm  quotations." 

Because  the  Exchange  currently 
guarantees  automatic  executions  for 
eligible  orders  up  to  the  Exchange's 
disseminated  size,  the  most  recent  pilot 
extension  included  Commentary  .07  to 
Rule  1080,  prohibiting  specialists  from 
setting  the  specified  disengagement  size 
to  a  number  of  contracts  that  is  fewer 
than  their  largest  disseminated  size. 

The  Exchange  has  developed  a  new 
system  that  will  automatically  execute 
eligible  orders  up  to  the  disseminated 
size  in  a  given  series  regardless  of  the 
specified  disengagement  size.  Thus,  if 
the  disseminated  size  exceeds  the 
specified  disengagement  size  for  the 
series,  and  an  eligible  order  is  delivered 
for  a  number  of  contracts  that  is  greater 
than  the  specified  disengagement  size, 
the  order  will  be  executed  up  to  the 
disseminated  size,  followed  by  an 


''•  See  Securities  Exchange  Act  Release  No.  47646 
(April  8,  2003),  68  FR  17976  (April  14,  2003)  (SR- 
Phlx-2003-18). 

15  See  Phlx  Rule  1082. 
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AUTO-X  disengagement  period  of  30 
seconds  (if  the  specialist  revises  the 
quote  in  the  series  prior  to  the 
expiration  of  30  seconds,  AUTO-X  will 
be  automatically  re-engaged).  Because  of 
the  new  system,  it  is  no  longer 
necessary  to  require  that  the  specified 
disengagement  size  be  greater  than  th^ 
largest  disseminated  size  for  any  series 
in  a  given  option.  Therefore,  the 
proposal  would  delete  from 
Commentary  .07  to  Phlx  Rule  1080  the 
provision  that  the  specified 
disengagement  size  shall  not  be  for  a 
number  of  contracts  that  is  fewer  than 
the  highest  quotation  size  for  any  series 
in  the  given  option. '^ 

The  Exchange  believes  that  the  new 
system  should  enable  specialists  to 
continue  to  fulfill  their  obligations  to 
make  fair  and  orderly  markets  during 
periods  of  peak  market  activity,  while 
simultaneously  enabling  them  to  meet 
the  requirement  to  provide  automatic 
executions  up  to  the  disseminated  size, 
regardless  of  whether  the  specified 
disengagement  size  is  for  a  number  of 
contracts  that  is  less  than  the 
disseminated  size. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act,"'  in  general,  eind  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act,'" 
in  particular,  in  that  it  that  it  is  designed 
to  perfect  the  mechanisms  of  a  free  and 
open  market  and  the  national  market 
system,  protect  investors  and  the  public 
interest  and  promote  just  and  equitable 
principles  of  trade  by  providing 
automatic  executions  for  eligible  orders 
up  to  the  Exchange's  disseminated  size, 
while  continuing  to  enable  Exchange 
specialists  to  maintain  fair  and  orderly 
markets  during  periods  of  peak  market 
activity. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act,i9  and  Rule  19b-4(f)(5) 
thereunder.2o  The  proposal  effects  a 
change  in  an  existing  order-entry  or 
trading  system  of  a  self-regulatory 
organization  that  (i)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system  pursuant  to 
Rule.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  chemge  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Su  et,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written  - 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-2003-52  and  should  be 
submitted  by  October  1.  2003. 


'^See  Amendment  No.  1,  supra  note  3; 
"15  U.S.C.  78Rb). 
'« 15  U.S.C.  78f(b)(5). 


■9  15U.S-.C.  78s(b)(3)(A). 

™17CFR  240.19b-4(f)(5). 

2'  For  the  purposes  of  calculating  the  eo-day 
abrogation  period,  the  Commission  considers  the 
period  to  have  commenced  on  August  26,  2003,  the 
date  Phlx  filed  Amendment  No.  1. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2^ 

Margaret  H.  McFarland,  < 

Deputy  SecKtary. 

(PR  Doc.  03^-22981  Filed  9-9-03;  8:45  am] 
NUING  COOE  8010-01-f> 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3539] 

State  of  New  York 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  29,  2003, 
I  find  that  Allegany,  Cattaraugus, 
Chemung,  Columbia,  Delaware,  Fulton, 
Greene,  Livingston,  Montgomery, 
Ontario,  Rensselaer,  Schuyler,  Steuben, 
and  Yates  Coimties  in  the  State  of  New 
York  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding  and  tornadoes  occurring  on 
July  21,  2003  and  continuing  through 
August  13.  2003.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  28,  2003  and  for 
economic  injury  until  the  close  of 
business  on  May  31,  2004  at  the  address 
listed  below  or  other  locally  announced ' 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South,  3rd  FL,     . 
Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  above  location:  Albany, 
Broome,  Chautauqua,  Chenango, 
Dutchess,  Erie,  Genesee,  Hamilton, 
Herkimer,  Monroe,  Otsego,  Saratoga, 
Schenectady,  Schoharie,  Seneca, 
Sullivan,  Tioga,  Tompkins,  Ulster, 
Washington,  Wayne,  and  Wyoming 
Counties  in  the  State  of  New  York; 
Bradford,  McKean,  Potter,  Tioga, 
Warren,  and  Wayne  counties  in  the 
State  of  Pennsylvania;  Bennington 
County  in  the  State  of  Vermont; 
Berkshire  County  in  the  State  of. 
Massachusetts;  and  Litchfield  County  in 
the  State  of  Connecticut. 

The  interest  rates  are: 

For  Physical  Damage: 

Homeowners  With  Credit  Available 
Elsewhere:  5.625%. 

Homeowners  Without  Credit 
Available  Elsewhere:  2.812%. 

Businesses  With  Credit  Available 
Elsewhere:  5.906%. 

Businesses  and  Non-Profit 
Organizations  Without  Credit  Available 
Elsewhere:  2.953%. 


"  17  CFR  2O0.3O-3(a)(12).- 
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Others  (Including  Non-Profit 
Organizations)  With  Credit  Available 
Elsewhere:  5.500%. 

For  Economic  Injury 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit  Available 
Elsewhere:  2.953%. 

'     The  number  assigned  to  this  disaster 
for  physical  damage  is  353911.  For 
economic  injury  the  number  is  9W7900 
for  New  York;  9W8000  for 
Pennsylvania;  9W8100  for  Vermont; 
9W8200  for  Massachusetts;  and  9W8300 
for  Connecticut. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  29,  2003. 
Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  03-23083  Filed  9-»-03;  8:45  am] 
BMJJNG  CODE  M3S-01-r 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «3534] 

State  Of  Ohio 

(Amendment  #3) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  August 
25,  2003,  the  above  numbered 
declaration  is  hereby  amended  to 
establish  the  incident  period  as 
beginning  on  July  21,  2003  and 
continuing  through  August  25,  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  30,  2003,  and  for  economic 
injury  the  deadline  is  May  3,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
Dated:  August  29,  2003. 

Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-23084  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  III  Regulatory  Fairness  Board; 
Public  Federal  Regulatory 
Enforcement  Fairness  Hearing 

The  Small  Business  Administration 
Region  III  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public  Hearing 
on  Thursday,  September  25,  2003,  at 
8:30  a.m.  at  the  Duquesne  University, 
600  Forbes  Avenue,  Room  713  Rockwell 
Hall,  Pittsburgh,  PA  15282,  to  receive 


comments  a  id  testimony  from  small 
business  ow  ners,  small  government 
entities,  anc  small  non-profit 
organizations  concerning  regulatory 
enforcement  and  compliance  actions 
taken  by  Fe<  leral  agencies. 

Anyone  m  ishing  to  attend  or  to  make 
a  presentatii  in  must  contact  Donald 
Nemchick  ii  i  writing  or  by  fax,  in  order 
to  be  put  on  the  agenda.  Donald 
Nemchick,  J  BA  Business  Information 
Center,  700  liver  Ave.,  Pittsburgh,  PA 
15212,  phor  e  (412)  322-6441,  fax  (412) 
395-6»62,  email: 
wpbic@riveisidecenterforinovation.coin. 

For  more  nformation,  see  our  Web 
site  at  www.  iba.gov/ombudsman. 

Dated:  Seplsmber  2,  2003. 
Michael  L.  Bi  rrera. 

National  Oml  udsman. 

[FR  Doc.  03-i  3079  Filed  9-9-03;  8:45  am] 

BILUNG  COOE  8  I2S-01-P 


SMALL  BUS  INESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcemeijt  Fairness  Roundtable; 
Region  I  Regulatory  Fairness  Board 
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[FR  Doc.  03-: 
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ishing  to  attend  or  to  make 
( in  must  contact  William 
V  rriting  or  by  fax,  in  order  to 
agenda.  William  Phillips, 
Direbtor,  SBA  New  Hampshire 
Offii;e,  143  North  Main  Street, 
Cancord,  NH  03301,  phone 
1400  Ext.  115,  fax  (603)  225- 
:  william.phiUips@sba.gov. 
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mber  2,  2003. 


udsman. 

3080  Filed  9-9-03;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Roundtable; 
Small  Business  Administration,  Region 
i  Regulatory.Fairrie8S  Board 

The  Small  Business  Administration 
Region  I  Regulatory  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public 
Roundtable  on  Tuesday,  September  23, 
2003  at  9:30  a.m.  at  The  Vermont 
Statehouse,  115  State  Street,  Room  11, 
First  Floor,  Montpelier,  VT  05602.  to 
provide  small  business  owners  and 
representatives  of  trade  associations 
with  an  opportunity  to  share 
information  concerning  the  federal 
regulatory  enforcement  and  compliance 
environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Vallerie  H. 
Morse  in  writing  or  by  fax,  in  order  to 
be  put  on  the  agenda.  Vallerie  H.  Morse. 
U.S.  Small  Business  Administration, 
Vermont  District  Office,  87  State  Street, 
Room  205,  P.O.  Box  605,  Montpelier, 
VT  05601,  phone  (802)  828-4422,  Ext. 
211,  fax  (802)  82-4485,  e-mail: 
va77erie.7norse@s6a.gov. 

For  more  information,  see  our  Web 
site  at  http://www.sba.gov/ombudsman. 

Dated:  September  2,  2003. 
Michael  L.  Barrera, 

National  Ombudsman. 

[FR  Doc.  03-23081  Filed  9-9-03;  8:45  am] 

BILLING  COOE  802S-01-P    . 


SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Roundtable; 
Small  Business  Administration,  Region 
11  Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  II  Regulatory  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public 
Roundtable  on  Friday,  September  26, 
2003  at  9:30  a.m.  at  the  State  University 
of  New  York,  State  University  Plaza, 
SUNY  Board  Room,  Albany,  NY  12246, 
to  provide  small  business  owners  and 
representatives  of  trade  associations 
with  an  opportunity  to  share 
information  concerning  the  federal 
regulatory  effforcement  and  compliance 
environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Jim  King  in 
writing  or  by  fax,  in  order  to  be  put  on 
the  agenda.  Jim  King,  Small  Business 
Development  Center,  41  State  Street, 
Albany,  NY  12246,  phone  (518)  443- 
5398  Ext.  0  or  800-732-7232,  fax  (518) 
443-5275,  e-mail:  f.King@nyssbdc.org. 


Federal  Register / Vol.  68,  No.  175 /Wednesday,  September  10,  2003 /Notices 


53419 


For  more  information,  see  our  Web 
site  at  http://www.sba.gov/ombudsman. 

Dated:  September  2,  2003. 
Niichael  L.  Barrera, 

National  Ombudsman. 

[FR  Doc.  03-23082  Filed  9-9-03:  8:45' am) 

BU.UNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4475] 

30-Day  Notice  of  Propose  Information 
Coilection:  Form  DS-1884,  Petition  To 
Ciassify  Speciai  immigrant  Under  iNA 
203(bH4)  as  an  Employee  or  Former 
Employee  of  the  U.S.  Government; 
0MB  Control  Number  1405-0082 

AGENCY:  Department  of  State. 
action:  Notice. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Originating  Office:  Bureau  of  Consulcir 
Affairs,  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Petition  to  Classify  Special  Immigrant 
Under  INA  203(b)(4)  as  an  Employee  or 
Former  Employee  of  the  U.S. 
Government. 

Frequency.  Once  per  respondent. 

Form  Number.  DS-1884. 

Respondents:  Aliens  applying  for 
Immigrant  Visa  under  INA  203(b)(4). 

Estimated  Number  of  Respondents: 
300  per  year. 

Average  Hours  Per  Response:  10 
minutes. 

Total  Estimated  Burden:  50  hours  per 
year. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 


•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Brendan 
MuUarkey  of  the  Office  of  Visa  Services, 
U.S.  Department  of  State,  2401  E  St. 
NW.,  RM  L-703,  Washington,  DC  20520, 
who  may  be  reached  on  202-663-1163. 
Public  comments  and  questions  should 
be  directed  to  the  State  Department 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  August  28.  2003. 
Catherine  Barry, 

Acting  Deputy  Assistant  Secretary  of  State 
for  Visa  Services,  Bureau  of  Consular  Affairs. 
Department  of  State. 

[FR  Doc.  03-23029  Filed  9-9-03;  8:45  am) 

BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
^Ifalrs 

[Public  Notice  4479] 

List  of  September  1 ,  2003,  of 
Participating  Countries  and  Entities 
(Hereinafter  Known  as  "Participants") 
Eligible  for  Trade  in  Rough  Diamonds — 
Under  the  Clean  Diamond  Trade  Act  of 
2003  (Pub.  L.  108-19)  and  Section  2  of 
Executive  Order  13312  of  July  29, 2003 

AGENCY:  Department  of  State.  • 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Sections  3 
and  6  of  the  Clean  Diamond  Trade  Act 
of  2003  (Pub.  L.  108-19)  and  Section  2 
of  Executive  Order  13312  of  July  29. 
2003,  the  Department  of  State  is 
identifying  all  the  Participants  eligible 
for  trade  in  rough  diemionds  under  the 
Act,  and  their  respective  Importing  and 
Exporting  Authorities,  revising  the 
previously  published  list  of  August  11, 
2003  (68  FR  47626). 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
L.  Bruns,  Special  Negotiator  for  Conflict 
Diamonds,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State, 
(202) 647-2857. 

SUPPLEMENTARY  INFORMATION:  Section  4 
of  the  Clean  Diamond  Trade  Act  (the 
"Act")  requires  the  President  to  prohibit 
the  importation  into,  or  the  exportation 
from,  the  United  States  of  any  rough 
diamond,  from  whatever  source,  that 
has  not  been  controlled  through  the 


Kimberley  Process  Certification  Scheme 
(KPCS).  Under  Section  3(2)  of  the  Act, 
"controlled  through  the  Kimberley 
Process  Certification  Scheme"  means  an 
importation  from  the  territory  of  a 
Participant  or  exportation  to  the 
territory  of  a  Participant  of  rough 
diamonds  that  is  either  (i)  carried  out  in 
accordance  with  the  KPCS,  as  set  forth 
in  regulations  promulgated  by  the 
President,  or  (ii)  controlled  under  a 
system  determined  by  the  President  to 
meet  substantially  the  standards, 
practices,  and  procedures  of  the  KPCS. 
The  referenced  regulations  are 
contained  at  31  CFR  part  592  ("Rough 
Diamond  Control  Regulatious")(68  FR 
45777,  August  4,  2003). 

Section  6(b)  of  the  Act  requires  the 
President  to  publish  in  the  Federal 
Register  a  list  of  all  Participants,  and  all 
Importing  and  Exporting  Authorities  of 
Participants,  and  to  update  the  list  as 
necessary.  Section  2  of  Executive  Order 
13312  of  July  29,  2003  delegates  this 
function  to  the  Secretary  of  State.  ' 

Section  3(7)  of  the  Act  defines 
"Participant"  as  a  state,  customs 
territory,  or  regional  economic 
integration  organization  identified  by 
the  Secretary  of  State.  Section  3(3)  of  the 
Act  defines  "Exporting  Authority"  as 
one  or  more  entities  designated  by  a 
Participant  from  whose  territory  a 
shipment  of  rough  diamonds  is  being 
exported  as  having  the  authority  to 
validate  a  Kimberley  Process  Certificate. 
Section  3(4)  of  the  Act  defines  . 
"Importing  Authority"  as  one  or  more 
entities  designated  by  a  Participant  into 
whose  territory  a  shipment  of  rough 
dieunonds  is  imported  as  having  the 
authority  to  enforce  the  laws  and 
regulations  of  the  Participant  regarding 
imports,  including  the  verification  of 
the  Kimberley  Process  Certificate 
accompanying  the  shypment. 

List  of  Participants 

Pursuant  to  Section  3  of  the  Clean 
Diamond  Trade  Act  (the  Act),- Section  2 
of  the  Executive  Order  13312  of  July  29, 
2003,  and  Delegation  of  Authority  No. 
245  (April  23,  2001),  I  hereby  identify 
the  following  entities  as  of  September  1, 
2003,  as  Participants  under  section  efb) 
of  the  Act.  Included  in  this  List  are  the 
Importing  and  Exporting  Authorities  for 
Participants,  as  required  by  Section  6(b) 
of  the  Act.  This  list  revises  the  list 
previously  published  on  August  1 1 , 
2003  (68  FR  47626). 

Angola — Ministry  of  Geology  and 

Mines. 
Armenia — Ministry  of  Trade  and 

Economic  Development. 
Australia — Export  Authority — 

Department  of  Industry,  Tourism  and 
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Resources;  Importing  Authority — 

Australian  Customs  Service. 
Belarus — Department  of  Finance. 
Botswana — Ministry  of  Minerals,  Energy 

and  Water  Resources. 
Canada — Natural  Resources  Canada. 
Central  African  Republic — Ministry  of 

Energy  and  Mining. 
China— General  Administration  of 

Quality  Supervision,  Inspection  and 

Quarantine. 
Democratic  Republic  of  the  Congo-^ 

Ministry  of  Mines  and  Hydrocarbons. 
Republic  of  the  Congo — Ministry  of 

Mines  and  Geology. 
Croatia — Ministry  of  Economy. 
European  Community — DG/Extemal 

Relations/A.2. 
Guinea — Ministry  of  Mines  and 

Geology. 
Guyana—Geology  and  Mines 

'  Commission. 
Hungary — Ministry  of  Economy  and 

Transport. 
India — The  Gem  and  Jewellery  Export 

Promotion  Council. 
Israel — The  Diamond  Controller. 
Ivory  Coast — Ministry  of  Mines  and 

Energy. 
Japan — Ministry  of  Economy,  Trade  and 

Industry. 
Republic  of  Korea — Ministry  of 

Commerce,  Industry  and  Energy. 
Laos— Ministry  of  Finance. 
Lebanon — Ministry  of  Economy  and 

Trade. 
Lesotho — Commissioner  of  Mines  and 

Geology. 
Mauritius — Ministry  of  Commerce. 
Namibia — Ministry  of  Mines  and 

Energy. 
Poland — Ministry  of  Economy,  Labour 

and  Social  Policy. 
Russia — Gokhran,  Ministry  of  Finance. 
Sierra  Leone — Government  Gold  and 

Diamond  Office. 
Slovenia — Ministry  of  Finance. 
South  Africa — South  African  Diamond 

Board. 
Sri  Lanka — ^National  Gem  and  Jewellery 

Authority. 
Switzerland — State  Secretariat  for 

Economic  Affairs. 
Taiwan — Bureau  of  Foreign  Trade. 
Tanzania — Conunissioner  for  Minerals. 
Thailand — Ministry  of  Commerce. 
Ukraine — State  Gemological  Centre  of 

Ukraine. 
United  Arab  Emirates — Dubai  Metals 

and  Commodities  Center. 
United  States  of  America — Importing 

Authority — United  States  Bureau  of 

Customs  and  Border  Protection^ 

Exporting  Authority — Bureau  of  the 

Census. 
Venezuela-^Ministry  of  Energy  and 

Mines. 
Zimbabwe — Ministry  of  Mines  and 

Mining  Development. 


This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  September  1,  2003. 
Richard  L.  Ar  nitage, 

Deputy  Secret  iry  of  State.  Department  of 
State. 

[FR  Doc.  03-2fe031  Filed  9-9-03;  8:45  am] 
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DEPARTME  fT  OF  STATE 

[Public  Notic«  4478] 

In  the  Mattel  of  the  Redesignation  of 
the  "United  Self-Defense  Forces  of 
Colombia"  i  Jso  Known  as  the 
"Autodefensas  Unidas  de  Colombia" 
Also  Knownjas  "AUC"  as  a  Foreign 
Terrorist  Oraanization  Pursuant  to 
Section  219  of  the  Immigration  and 
Nationality  i  £t 

Based  upo  i  a  review  of  the 
Administrati  ve  Record  assembled  in 
this  matter  a  ad  in  consultation  with  the 
Attorney  Gei  leral  and  the  Secretary  of 
the  Treasury  the  Secretary  of  State  has 
concluded  tl  at  there  is  a  sufficient 
factual  basis  to  find  that  the  relevant 
circumstanci  !S  described  in  section  219 
of  the  Immig  ration  and  Nationality  Act, 
as  amended  hereinafter  "INA"), 
continue  to  ( xist  with  respect  to  the 
United  Self-1  )efense  Forces  of  Colombia 
and  its  alias<  s.  Therefore,  effective 
September  1 ),  2003,  the  Secretary  of 
State  hereby  redesignates  that 

as  a  foreign  terrorist 
pursuant  to  section  219(a) 


organization 
organization 
of  the  INA 

Dated:  Augiist 

William  P 

Acting  Coordinator  fi 
Department  Oj 

[PR  Doc.  03-2^028 

BILUNG  CODE 


>j{State. 

Filed  9-9-03;  5:00  pm] 

4*10-10-P 


DEPARTMENT  OF  STATE 
4477] 


[Public  Notlci 


FY  2003  FuHding 
and  Traininj 
the  lndepen<  lent 
Soviet  Unioi  i 


Deputy 
Armitage  ap  )roved 
the  FY  2003 
of  the  Advisi  )ry 
of  Eastern 
States  of  the 
Title  VIII  Program 
U.S.  DepartE  lent 


27.  2003. 

br  Countertenorism, 


Under  the  Research 
for  Eastern  Europe  and 

States  of  the  Former 
Act  of  1983  (Title  Vlli) 


Se  ::retary  i 


El  rope 


of  State  Richard  L. 
on  May  29,  2003, 
funding  recommendations 
Committee  for  the  Study 
e  and  the  Independent 
Former  Soviet  Union.  The 
administered  by  the 
of  State,  seeks  to  build 
expertise  on  the  coimtries  of  Eurasia 
and  Central ;  md  East  Europe  through 
support  to  a  ttional  organizations  in  the 
U.S.  for  advanced  research,  language 


and  graduate.training,  and  other 
activities  conducted  domestically  and 
overseas.  The  FY  2003  grant  recipients 
are  listed  below. 

1.  American  Coancil  of  Learned 
Societies 

Grant:  $500,000  ($500,000-AEEB). 

Purpose:  To  support  institutional 
language  training  in  the  U.S.,  to  include 
the  Baltic  States  for  the  first  time  in 
2005;  individual  language  training 
fellowships,  including  the  Baltic 
languages  beginning  in  2004; 
dissertation  fellowships;  Junior 
Scholars'  Trsdning  Seminar;  and  post- 
doctoral research  fellowships. 

Contact:  Andrzej  W.  Tymowski, 
Director  of  International  Programs, 
American  Coimcil  of  Learned  Societies, 
633  Third  Avenue,  Now  York,  NY 
10017-6795. 

Tel:  (212)  697-1505,  ext.  145,  Fax: 
(212) 949-8058. 

E-mail:  ANDRZEJ@acls.org 

2.  American  Councils  for  International 
Education 

Grant:  $525,000  ($425,000-Eurasia, 
$100,000-AEEB). 

Purpose:  To  support  fellowships  for 
advanced  Russian  and  Eurasian  and 
East  Central  European  languages; 
fellowships  for  the  Combined  Research 
and  Language  Training  Program;  and  the 
Research  Scholar/Junior  Faculty 
fellowships. 

Contact:  Graham  Hettlinger,  Program 
Manager  American  Councils  for 
International  Education,  1776 
Massachusetts  Avenue,  NW.,  Suite  700, 
Washington,  DC  20036. 

Tel:  (202)  833-7522,  ext.  168,  Fax: 
(202) 833-7523. 

E-mail:  hettlingei@actr.org 

3.  The  William  Davidson  Institute  of  the 
University  of  Michigan  Business  School 

Gn7nt.- $245,000  ($145,000-Eurasia; 
$100,000-AEEB) 

Purpose:  To  support  grants  for  pre- 
and  post-doctoral  research  projects  on 
economic  and  business  development 
and  public  policy  to  develop  free 
markets  in  the  Balkans,  Central  Asia  and 
the  Caucasus  Region. 

Contact:  Kelly  Janiga,  Administrative 
Director,  The  William  Davidson 
Institute,  University  of  Michigan 
Business  School,  724  East  University 
Avenue,  Ann  Arbor,  MI  48109-1234. 

Tel:  (734)  615-4562,  Fax:  (734)  763- 
5850. 

Email:  janigakMumich.edu 

4.  University  of  Illinois  at  Urbana- 
Champaign 

Grant:  $129,000  ($99,000-Eurasia; 
$30,000-AEEB) 
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Purpose:  To  support  the  Stimmer 
Research  Laboratory,  which  provides 
dormitory  housing  and  access  to  the 
University's  library  for  advanced 
research,  and  the  Slavic  Reference 
Service,  which  locates  materials 
unavailable  through  regular  interlibrary 
loan;  a  CD  burner  and  scanner;  and  a 
subscription  for  the  virtual  reference 
software — Docutek. 

'     Contact:  Merrily  Shaw,  Assistant  to 
the  Director  of  the  Russian  and  East 
European  Center,  University  of  Illinois 
at  Urbana-Champaign,  104  International 
Studies  Building,  910  South  Fifth  Street, 
Champaign,  IL  61820. 

Tel:  (217)  244-4721/333-1244,  Fax: 
(217)  333-1582. 

E-mail:  mshaw2@uiuc.edu  or 
reec@uiuc.edu 

5.  International  Research  and 
Exchanges  Board 

Grant:  $756,000  ($481,000-Eurasia; 
$275,000-AEEB) 

Purpose:  To  support  Individual 
Advanced  Research  Opportunities 
providing  pre-  and  post-doctoral 
research  fellowships  in  Policy  R&D; 
short-term  travel  grants;  and  a  Regional 
Policy  Forum  on  the  Caucasus  Region, 
in  conjunction  with  the  Woodrow 
Wilson  Center. 

Contact:  Joyce  Warner.  Director, 
Academic  Exchanges  and  Research 
Division,  International  Research  and 
Exchanges  Board,  2121  K  Street,  NW., 
Suite  700,  Washington,  DC  20037. 

Tel:  (202)  628-8188,  Fax:  (202)  628- 
8189. 

E-mail:  jwarner@irex.org 

6.  National  Council  for  Eur^ian  and 
East  European  Research 

Grant:  $1,210,000  ($925,000-Eurasia; 
$285,000- AEEB). 

Purpose:  To  support  the  Policy 
Research  Fellowships  in  Eurasia  and 
Central  and  East  Europe  for  junior  post- 
doctoral scholars;  the  Ed  A.  Hewett 
Fellowship  Program  to  allow  a  scholar 
to  work  on  a  Research  project  for  a  year 
while  serving  in  a  USG  agency  or  U.S. 
embassy  overseas;  short-term  research 
grants  to  focus  on  Central  Asia,  the' 
Caucasus,  and  the  Balkans;  and  the 
post-doctoral  National  Research 
Program  of  research  contracts  for 
collaborative  projects  and  fellowship 
grants  for  individuals. 

Contact:  Robert  Huber,  President, 
National  Council  for  Eurasian  and  East 
European  Research,  910  Seventeenth 
Street.  NW.,  Suite  300,  Washington,  DC 
20006. 

Tel:  (202)  822-6950,  Fax:  (202)  822- 
6955. 

E-mail:  dc@nceeer.org 


7.  Social  Science  Research  Council 

Grant.  $775,000  ($775,000-Eurasia). 

Purpose:  To  support  pre-doctoral 
fellowships,  including  advanced 
graduate  and  dissertation;  post-doctoral 
fellowships;  curriculum  development 
and  teaching  fellowships;  one 
dissertation  workshop  on  understudied 
regions;  and  the  institutional  language 
programs  for  advanced  Russian  and 
other  Eurasian  languages. 

Contact:  Seteney  Shami,  Program 
Director,  Social  Science  Research 
Council,  810  Seventh  Avenue,  31st 
Floor,  New  York,  NY  10019. 

Tel:  (212)  377-2700,  Fax:  (212)  377- 
2727. 

E-mail:  shami@ssrc.org 

8.  The  Woodrow  Wilson  Center  for 
International  Scholars 

Grant  $783,000  ($495.000-Eurasia; 
$288,000-AEEB). 

Purpose:  To  support  the  residential 
programs  for  post-doctoral  Research 
Scholars,  Short-term  Scholars  and 
Interns;  the  Meetings  Program  for  both 
the  Kennan  Institute  and  East  Eiuopean 
Studies;  the  Kennan  Institute's  Outreach 
and  Publications;  the  Kennan  Institute's 
Workshop  on  Immigration,  Forced 
Migration  and  Refugees  in  Central 
Eurasia;  and  the  East  European  Studies 
Program's  Junior  Scholars'  Training 
Seminar  with  the  American  Council  of 
Learned  Societies. 

Contact:  Nancy  Popson,  Deputy 
Director,  Kennan  Institute,  Tel:  (202) 
691-4100,  E-mail: 
popsonna@wwic.si.edu;  Martin 
Sletzinger,  Director,  East  European 
Studies,  Tel:  (202)  691-4263,  E-mail: 
sletzinm@wwic.si.edu.  The  Woodrow 
Wilson  Center,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004- 
3027,  Fax:  (202)  691-4247. 

Dated:  September  2.  2003. 
Kenneth  E.  Roberts, 

Executive  Director,  Advisory  Comnutteefor 
Study  of  Eastern^urope  and  the  Independent 
States  of  the  Former  Soviet  Union, 
Department  of  State. 

[FR  Doc.  03-23030  Filed  9-9-03;  8:45  am] 
BILUNG  CODE  4710-32-U 


TENNESSEE  VALLEY  AUTHQMJY 

Rarity  Pointe  Commercial  Recreation 
and  Residential  Development  on 
Tellico  Reservoir,  Loudon  and  IMonroe 
Counties,  IN 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Issuance  of  record  of  decision. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 


Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508)  and  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act.  TVA  has 
decided  to  implement  the  preferred 
alternative  identified  in  its  Final 
Environmental  Impact  Statement  (EIS), 
Rarity  Pointe  Commercial  Recreation 
and  Residential  Development  on  Tellico 
Reservoir. 

In  implementing  Alternative  E,  TVA 
has  decided  to  take  several  actions 
related  to  the  Rarity  Pointe 
development:  (1)  Change  the  land  use 
allocation  of  approximately  116  acres  of 
TVA  property  following  the  820-foot 
elevation  as  marked  on  the  Tellico 
Reservoir  and  sell  it  for  part  of  a 
privately  planned  residential  resort  and 
golf  course  community,  (2)  authorize  the 
use  of  about  5  acres  of  TVA  property, 
below  the  820-foot  elevation  for  a  small 
(par-3)  golf  course,  (3)  approve  plans  for 
a  marina  with>ip  to  349  wet  and  200 
dry  storage  boat  slips  using 
approximately  4  acres  of  TVA  land 
below  the  82d-foot  elevation,  (4)  change 
the  land  use  allocation  of  about  1 7  acres 
of  TVA  property  from  natural  resource 
conservation  to  recreation  to  allow  the 
construction  of  greenway  trailhead 
facilities  and  grant  the  Tellico  Reservoir 
Development  Agency  (TRDA)  a 
permanent  easement  over  the  property 
to  manage  the  property  for  the 
designated  uses,  and  (5)  accept  the 
transfer  of  256  acres  of  property, 
designate  this  tract  for  recreation  and 
natural  resources  conservation,  and 
grant  the  TRDA  a  permanent  easement 
over  the  property  to  manage  the 
property  for  the  designated  uses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Toennisson,  Senior  NEPA 
Specialist,  Environmental  Policy  and 
Planning,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  WT  8C, 
Knoxville,  Tennessee  37902-1499; 
telephone  (865)  632-8517  ore-mail 
rltoennisson@tva.gov. 

SUPPLEMENTARY  INFORMATION:  In  May- 
2002,  TVA  received  a  request  from  LTR 
Properties  (Rarity  Communities)  to 
make  available  property  under  TVA's 
control  on  Tellico  Reservoir  in  Loudon 
County.  Tennessee,  for  part  of  a 
residential  resort  and  golf  community 
that  Rarity  Communities  was 
constructing.  Rarity  Communities 
already  owned  539  acres  of  property 
adjacent  to  the  TVA  property  that  it  was 
proceeding  to  develop.  It  wanted  the 
TVA  property  to  enhance  and  expand 
the  development.  TVA  was  asked  to 
take  three  actions  related  to  the  Rarity 
Pointe  development:  (1)  Release  the 
land  use  allocations  for  approximately 
116  acres  of  TVA  property  above  the 
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820-feet  elevation  (Parcels  8  and  9)  on 
the  Tellico  Reservoir  from  recreation 
and  natural  resource  conservation  and 
sell  Rarity  Communities  the  property  for 
its  planned  residential  resort  and  golf 
course  community  witii  1,200  units;  (2) 
approve  of  the  use  of  about  5  acres  of 
TVA  property,  below  the  820-foot 
elevation  for  a  small  (par-3)  golf  course; 
and  (3)  approve  a  full  service  marina 
using  approximately  4  acres  of  TVA 
property  with  shoreline  stabilization, 
dredge,  and  -up  to  349  wet  and  200  dry 
storage  boat  slips. 

In  August  2000  prior  to  receiving  the 
Rarity  Communities  request,  TVA 
adopted  the  preferred  alternative  in  its 
Tellico  Reservoir  Land  Management 
Plan  Final  EIS  (2000  Land  Plan).  This 
plan  allocated  uses  for  139  parcels  of 
TVA  land  totaling  11,150  acres  on 
Tellico  Reservoir,  including  all  of  the 
TVA  land  sought  by  Rarity 
Communities.  The  allocated  uses  for  the 
two  parcels  in  the  Lower  Jackson  Bend 
area  comprising  the  116  acres  sought  by 
Rarity  Communities — recreation  (46 
acres)  and  natural  resource  conservation 
(70  acres) — are  not  consistent  with  the 
plaimed  development  and  have  to  be 
changed  to  permit  the  development  to 
proceed  if  the  property  is  sold  by  TVA. 
Despite  the  conflict  with  the  Year  2000 
Land  Plan,  -TVA  decided  to  assess  the 
merits  of  Rarity  Communities'  request 
because  it  was  consistent  with  the 
overall  purposes  of  TVA's  Tellico 
project  and  would  further  implement 
that  project.  The  request  also  was 
consistent  with  TVA's  statutory 
responsibilities  to  promote  economic 
development'in  the  Tennessee  Valley 
region. 

Although  implementation  of  the 
Tellico  project  is  exempt  from 
environmental  review,  TVA  decided  to 
review  the  Rarity  Communities'  request 
under  the  National  Environmental 
Policy  Act.  TVA  issued  a  Notice  of 
Intent  to  prepare  an  Enviroiunental 
Impact  Statement  (EIS)  or  an 
Environmental  Assessment  (EA)  on  June 
24,  2002.  A  public  scoping  meeting  was 
held  on  July  16,  2002,  and  was  attended 
by  over  400  people.  Because  of  the 
degree  of  public  interest,  TVA  extended 
the  scoping  period.  TVA  received  over 
500  written  or  oral  comments  on  the 
proposal  with  the  majority  of 
commenters  objecting  to  the  transfer  of 
TVA  public  land  to  a  private  developer.' 

TVA  decided  to  prepare  an  EIS.  A 
Notice  of  Availability  of  the  Draft  EIS 
was  published  in  the  Federal  Register 
on  March  28,  2003.  Following  release  of 
the  Draft  EIS,  TVA  held  a  public 
meeting  at  Loudon,  Tennessee,  on  April 
10,  2003,  attended  by  95  people.  TVA 
received  approximately  112  sets  of 


written  and  oral  comments  during  the 
public  com  nent  period.  The  Notice  of 
Availabilit)  for  the  Final  EIS  was 
published  in  the  Federal  Register  on 
June  28,  201)3.  Appendix  B  of  the  Final 
EIS  contain  >  summaries  of  and 
responses  t(  i  the  comments  TVA  ^' 

received  on  the  Draft  EIS. 

Both  the  J.S.  Army  Corps  of 
Engineers  {'  JSACE)  and  the  Tellico 
Reservoir  D  3velopment  Agency  (TRDA) 
have  propoi  led  actions  related  to  the 
proposal  an  d  were  cooperating  agencies 
on  the  EIS.  The  USAGE  must  decide 
whether  to  )ermit  construction  of 
marina  wat  ir  use  facilities,  related 
dredging,  eu  id  disturbance  of  wetlands. 
TRDA  has  I  een  requested  to  transfer 
ownership  i  )f  property  currently 
designated  or  industrial*  use  needed  to 
mitigate  the  sale  of  TVA's  property  to 
Rarity  Com  nunities  and  agree  to 
permanentl  j  manage  the  property  for 
recreation  a>id  natural  resource 
conservatio  i.  In  addition,  TRDA  has 
agreed  to  p«  rmanently  manage  the  17.6 
acres  trailhi  ad  property  for  recreation 
purposes. 

Alternative  \  Considered 

TVA  ider  tified  five  alternatives  for 
responding  to  Rarity  Communities' 
request.  Un  ler  any  alternative, 
constructio  \  and  operation  of  a 
commercial  recreation  and  residential 
project  was  expected  to  continue  (and  is 
proceeding  now)  on  the  539  acres  of 
private  lan(  already  owned  by  Rarity 
Communiti  ss. 

Under  Al  emotive  A,  the  No  Action 
Alternative,  TVA  would  not  approve 
any  of  the  r  squested  actions  and  the 
Year  2000  I  and  Plan  would  remain 
unchanged. 

Under  Al  emotive  B,  the  Appliconts 
Proposal,  T  /A  would  modify  the  Year 
2000  Land  '.  'Ian  and  make  the  requested 
land  availal  le  for  sale  and  development. 
TVA  woulc  approve  the  marina  plans, 
and  allow  t  le  construction  of  the  par-3 
golf  course  jn  TVA  land. 

Under  Al  emative^C,  the  Partial  Land 
Sole  vtrith  \.  itigotion  Alternative,  TVA 
would  appi  3ve  the  new  marina  plans, 
allow  the  c(  instruction  of  the  par-3  golf 
course  on  T  VA  land,  and  modify  the 
Year  2000  I  and  Plan  to  allow  the  sale 
of  part  of  th  3  requested  land  (about  49 
acres  total)  or  development  of  an 
additional  lirger  "championship"  golf 
course,  but  with  enhanced  mitigation 
measures  ir  eluding  at  least  a  60  acre 
land  exchai  ge. 

Under  Al  emotive  D,  the  Small  Golf 
Course  and  Marina  with  No  Land  Sole 
Altemotive,  TVA  would  approve  the 
marina  plar  s,  and  allow  the 
constructio  i  of  the  par-3  golf  course  on 


TVA  land,  but  not  make  any  of  the 
requested  land  available  for  sale. 

Under  Alternative  E,  the  Applicant's 
Proposal  with  Mitigation,  TVA  would 
approve  the  new  marina  plans,  allow 
the  construction  of  the  par-3  golf  course, 
and  modify  the  Year  2000  Land  Plan  to 
allow  the  sale  of  the  requested  land  for 
development  as  described  under 
Alternative  B,  but  with  enhanced 
mitigation  measures  including  a  256 
acre  land  exchange. 

TVA  identified  the  Alternative  E  as 
the  preferred  alternative  in  both  the  ' 
Draft  EIS  and  the  Final  EIS. 

Decision 

TVA  has  decided  to  implement  the 
preferred  alternative  identified  in  the 
Final  EIS,  Alternative  E.  TVA  has 
determined  that  Alternative  E  achieves 
both  Rarity  Conununities'  objectives  for 
the  development  of  a  high  quality 
residential  and  recreational  community 
and  the  regional  and  economic 
development  goals  of  the  Tellico  Project 
in  a  manner  that  reduces  associated 
environmental  impacts  to  acceptable 
levels. 

TVA  has  worked  closely  with  Rarity 
Communities  and  TRDA  to  identify  and 
put  in  place  a  number  of  mitigation 
measures.  Of  critical  importance  is  the 
Rarity  Communities'  willingness  to 
provide  property  to  offset  the  loss  of  the 
TVA  lands  and  their  inherent  public 
values.  As  a  consequence,  more  land 
and  shoreline  comes  under  public 
ownership  for  recreation  and  natural 
resource  uses  than  is  lost  by  the  sale  of 
the  TVA  property  to  Rarity 
Communities.  Under  this  alternative. 
Rarity  Communities  also  would  support 
development  of  a  greenway  trail  on  the 
eastern  shore  of  the  reservoir,  thus 
fulftlling  a  component  of  the  Year  2000 
Land  Plan.  TVA  is  adopting 
commitments  under  Alternative  E  to 
further  minimize  the  potential  for 
adverse  impacts  to  the  environment. 
This  includes  prohibition  of  docks  and 
other  water  use  facilities  on  the  116 
acres  to  be  sold  by  TVA.  As  requested 
by  the  U.S.  Environmental  Protection 
Agency  (EPA),  these  commitments  are 
listed  below,  under  the  Environmental 
Commitments  section.  With  these 
mitigation  measures,  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  would  be  adopted. 

In  reaching  this  decision,  TVA  has 
carefully  considered  the  comments  and 
concerns  voiced  by  the  public.  Based  on 
the  conmients  TVA  received  during  the 
EIS  and  scoping  review  processes,  the 
primary  concern  to  opponents  of  the 
proposed  action  appears  to  be  that 
adjusting  the  Year  2000  Land  Plan  to 
allow  the  Rarity  Communities 
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development  to  expand  onto  TVA 
property  would  set  a  precedent  for 
future  deviations  from  the  land  plan. 
TVA  does  not  agree  that  this  decision 
will  create  a  precedent  for  future 
decisions  leading  to  deviations  from  the 
Year  2000  Land  Plan  and  additional 
environmental  impacts.  Deviations  from 
the  Year  2000  Land  Plan  are  completely 
within  TVA's  control  and  the  decision 
announced  here  in  no  way  requires  or 
binds  TVA  to  make  similar  decisions  in 
the  future.  As  EPA  noted  in  its 
comments,  flexibility  and  the  ability  to 
adapt  to  events  are  the  hallmarks  of 
good  land  plans.  TVA  always  maintains 
the  ability  to  modify  its  reservoir  land 
plans  as  events  dictate,  subject  to 
appropriate  environmental  review.  As 
was  done  here,  if  TVA  receives 
additional  requests  to  deviate  from  the 
Year  2000  Land  Plan,  TVA  would 
carefully  review  the  merits  of  such 
requests.  Only  if  a  request  has  sufficient 
merit,  would  TVA  underteike  a  detailed 
review  of  the  request,  including 
appropriate  environmental  review  and 
stakeholder  input.  Reviews  of  any  such 
future  requests  would  include  an 
assessment  of  the  cumulative  impacts  of 
such  requests  with  the  Rarity 
Communities  development  as  well  as 
other  actions  impacting  or  foreseeably 
impacting  Tellico  Reservoir  and  the 
area. 

As  discussed  here  and  in  the  EIS, 
TVA  agreed  to  consider  the  merits  of 
Rarity  Communities  proposal  because  it 
is  consistent  with  and  further 
implements  the  overall  goals  of  TVA's 
Tellico  project.  However,  consistency 
with  Tellico  project  goals  likely  would 
not  have  been  sufficient  for  TVA  to 
agree  to  a  deviation  from  the  Year  2000 
Land  Plan  so  early  in  the  plan's  life. 
Rarity  Communities'  willingness  to 
offset  the  loss  to  TVA  public  land  by 
providing  higher  qudity  land  elsewhere 
on  the  reservoir  was,  as  stated  above,  a 
critical  factor  in  TVA's  decision  to  allow 
the  expansion  of  Rarity  Communities' 
development  onto  TVA  property  and  to 
approve  Rarity  Communities'  associated 
requests.  This  allows  TVA  to  make  the 
decision  here  that  furthers  the  Tellico 
project's  economic  development  goals 
while  enhancing  the  Year  2000  Land 
Plan's  recreation  and  natural  resource 
management  goals. 

Environmentally  Preferred  Alternative 

Because  the  Rarity  Communities' 
development  would  occur  and  is 
occurring  on  private  land  adjacent  to  the 
TVA  land,  none  of  the  alternatives, 
including  the  no  action  alternative 
(Alternative  A),  would  be  free  of 
environmental  impacts.  However, 
TVA's  analyses  indicate  that  Alternative 


A  would  have  fewer  environmental 
impacts  especially  to  resoiu-ces  on 
TVA's  public  lands.  On  balance,  TVA 
has  decided  that  the  no  action 
alternative  is  the  environmentally 
preferable  alternative.  However,  of  the 
action  alternatives.  Alternative  E  has  a 
number  of  environmentally  attractive 
features  and  in  TVA's  judgment  would 
have  important  environmental  benefits. 
These  include  a  net  gain  of  accessible 
public  land  and  shoreline  on  Tellico 
Reservoir  allocated  to  natural  resource 
conservation  and  recreation  and  on-site 
environmental  protection  measures 
related  to  design  and  construction  of  the 
Rarity  Pointe  golf  courses,  resort 
housing,  marina,  and  other  development 
that  would  otherwise  be  foregone.  In 
addition.  Alternative  E  would  jump- 
start  the  development  of  a  green  way 
trail  on  the  eastern  shore  of  the 
reservoir.  The  major  environmental 
negative  feature  of  Alternative  E  would 
be  that  it  could  be  seen  from  another^ 
development  on  Tellico  Reservoir, 
known  as  Tellico  Village,  and  would 
therefore  have  negative  visual  effects  for 
village  residents  and  lake  users  within 
that  view  shed.  ^ 

Environmental  Commitments 

For  the  reasons  discussed  in  the  Final 
EIS  and  summarized  here,  TVA  is 
committing  to  the  following  measures  to 
avoid,  reduce,  or  mitigate  the  potential 
environmental  impacts  associated  with 
these  actions: 

•  A  vegetated  buffer  zone  of  at  least 
50  feet  will  be  retained  by  TVA  and 
maintained  along  the  shoreline  from  the 
summer  pool  level  and  around  the 
periphery  of  Parcels  8  and  9  (the  land 
transferred  by  TVA)  in  order  to  maintain 
continuity  on  the  site,  and  reduce 
possible  impacts  to  water  quality  and 
wetlands. 

•  In  order  to  further  minimize 
potential  impacts  to  water  quality  and 
avoid  wildlife  exposure  to  pesticides. 
Rarity  Commimities  will  utilize  golf 
course  design  and  management 
practices  approved  by  TVA  and 
included  in  Tennessee  Department  of 
Agriculture  guidelines  and/or  the 
certification  of  the  golf  courses  by 
Audubon  or  similar  organizations  that 
reduce  exposure  to  and  impacts  from 
golf  course  maintenance  and  that 
provide  a  method  of  tracking 
compliance  with  this  commitment. 

•  Rarity  Communities  will  replace 
forested  wildlife  habitat  and  recreation 
land  lost  from  the  development  of 
Parcels  8  and  9  through  a  land  exchange 
with  TVA  at  the  Wildcat  Rock  site  as 
described  in  Alternative  E.  TVA  and/or 
TRDA  will  maintain  the  acquired  parcel 


for  public  recreation  and  natural 
resource  management. 

•  Dead  trees  and  mature  trees  greater 
than  14  inches  in  diameter  will  not  be 
cut  on  any  of  the  lands  that  comprise 
the  development  project,  especially  oaks 
and  hickories  with  loose,  shaggy  bark, 
until  Indiana  bats  are  not  likely  to  be 
present  (October  15-March  31). 

•  Fully  shielded  light  fixtures  or, 
those  with  internal  low-glare  optics  (so 
no  light  is  emitted  from  the  fixture  at 
angles  above  the  horizontal)  will  be 
used  in  the  development.- 

•  The  following  commitments  are 
required  for  dredging  associated  with 
the  marina: 

A.  Silt  curtains  must  be  placed 
around  the  perimeter  of  the  dredge  area, 
so  as  to  not  allow  silt  laden  water 
outside  the  work  area. 

B.  All  saturated  spoil  will  be 
dewatered  using  berms,  straw  bales,  silt 
fencing,  or  other  silt  control  devices 
positioned  in  such  a  way  as  to  not  allow 
silt-laden  water  to  re-enter  the  reservoir. . 
The  method  of  dewatering  must  be 
approved  by  TVA. 

C.  All  dredged  material  must  be 
removed  to  an  upland  site  (above  820- 
foot  elevation)  and  contained  in  a 
manner  ta  prevent  its  return  to  any 
water  body  or  wetland,  and 
permanently  stabilized  to  prevent 
erosion. 

•  Rarity  Communities  will  mitigate 
impacts  to  wetlands  (W4  and  W5)  by 
implementing  the  wetland  mitigation 
plan  in  Appendix  C  of  the  Final  EIS.  In 
addition,  in  response  to  comments  from 
the  FWS,  the  following  additional 
wetland  mitigation  measures  will  be 
established; 

A.  The  height  of  the  riprap  behind  the 
dredge  will  be  no  higher  than  the  814- 
foot  elevation. 

B.  The  marina  parking  lot  will  be 
located  no  closer  to  the  shoreline  than 
55  feet  fttjm  the  813-foot  contour. 

C.  The  area  between  the  marina 
parking  lot  and  shoreline  will  be 
maintained  as  a  vegetated  filter  buffer 
with  the  larger  vegetation  (trees  and 
shrubs)  left  in  pldce,  the  larger 
vegetation  may  be  side  pruned. 

•  All  of  the  general  and  the 
designated  standard  conditions  for 
Section  26a  and  Land  Use  approvals 
identified  in  Appendix  G  of  the  Final 
EIS  are  conditions  of  26a  approval  and 
will  be  placed  in  the  26a  permit, 
including  conditions  6b,  6f,  6g,  and  6h, 
and  implemented  by  Rarity 
Communities  on  all  licensed  and  leased 
TVA  property.  Article  3  General 
Provisions,  TVA  Contract  60000A,  will 
be  adopted  by  Rarity  Communities  and 
implemented  on  all  former  TVA 
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property  by  Rarity  Communities  and  its 
land  owners. 

•  To  minimize  pollutant  loading  and 
prevent  spilling  fuel  or  wastewater,  any 
fuel  storage  or  dispensing  fecility 
located  temporarily  or  permanently  on 
development  project  property  will 
comply  with  TVA  Resource 
Stewardship  (TVARS)  Guidelines  for 
Storage  Tanks  (4.5.5),  including  the 
preparation  and  implementation  of  a 
Spill  Prevention  and  Control  Plan.  A 
marina  sewage  pump  out  station  will  be 
installed  and  operated  according  to 
TVARS  Guidelines  4.5.3,  and  the 
marina  will  comply  with  TVARS 
Guidelines,  for  Discharges  (4.5.1)  (See 
Appendix  F  of  the  Final  EIS). 

•  Rarity  Commimities  will  construct  a 
trail  terminal  on  TVA  Parcel  6  (Parcel 
6A),  consisting  of  a  paved  access  road, 
paved  parking  lot  for  approximately  18 
vehicles,  walkways,  6  picnic  sites,  and 
restroom  in  accordance  with  TVA 
design  specifications  described  Figure 
G-2  in  Appendix  G,  and  permit  public 
ingress/egress  across  Rarity  Pointe 
property  to  access  the  proposed 
greenway  trail  system  on  TVA's 
adjoining  upstream  and  downstream 
property. 

•  TVA's  deed  transferring  title  of  the 
approximately  116  acres  to  Rarity 
Commimities  will  state  that  residential 
access  for  individual  water  use  facilities 
will  not  be  considered  anytime  in  the 
future  by  TVA  and  that  individual  water 
use  facilities  are  prohibited. 

•  To  prevent  an  increase  in  futiire 
flood  damages: 

A.  Rarity  Comnnmities  and  the 
operator  of  the  marina  will  securely 
anchor  all  floating  facilities  to  prevent 
them  from  floating  free  during  major- 
floods. 

B.  Any  futiire  facilities  or  equipment 
^bject  to  flood  damage  would  be 

located  above  the  TVA  Flood  Risk 
Profile  elevation  of  817.0  feet  MSL. 

C.  Any  future,  development  proposed 
within  the  limits  of  the  100-year 
floodplain,  elevation  816.2  feet  MSL, 
would  be  consistent  with  the 
requirements  of  Executive  Order  11988. 

D.  All  future  development  would  be 
consistent  with  the  requirements  of 
TVA's  Flood  Control  Storage  Loss 
Guideline. 

•  TVA  Cultural  Resources  will  review 
the  proposed  dredge  site  area  during 

•  low  winter  pool,  prior  to  any 
disturbance,  to  verify  the  results  of  a 
previous  archeological  survey. 

As  appropriate,  these  commitments 
will  be  implemented  through  the 
documents  transferring  title  to  the  TVA 
property,  conveying  easement  rights, 
and/or  TVA's  approval  of  development 
project  elements  imder  section  26a  of 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  th#  Secretary 

Application  of  Primaris  Airlines,  Inc. 
for  Certificate  Authority 

agency:  Dej  artment  of  Transportation. 
ACTION:  Not]  ce  of  order  to  show  cause 
(Order  2003  -9-1).  Dockets  OST-2003- 
14773  and  C  ST-2003-14774. 


SUMMARY:  Tl  le  Department  of 
Transportati  an  is  directing  all  interested 
persons  to  s  low  cause  why  it  should 
not  issue  an  order  finding  Primaris 
Airlines,  Inq.,  fit,  willing,  and  able,  and 
awarding  it  Certificates  of  public 
convenience  and  necessity  to  engage  in 
interstate  an  d  foreign  scheduled 
passenger  ai  •  transportation  of  persons, 
property  an(  mail. 
DATES:  Perse  ns  wishing  to  file 
objections  skould  do  so  no  later  than 
September  ijs,  2003. 
ADDRESSES:  bbjections  and  answers  to 
objections  sliould  be  filed  in  Dockets 
OST-2003-i4773  and  OST-2003-14774 
and  addressed  to  the  Department  of 
Transportation  Dockets  (SVC-124.1, 
Room  PL-4(  1),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  should 
be  served  uf  on  the  parties  listed  in 

A.  to  the  order. 

INFORMATION  CONTACT:  Ms. 
Delores  Kind,  Air  Carrier  Fitness 
Division  (X-  56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Str«et,  SW.,  Washington,  DC 
20590,  (202;  366-2343. 
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DEPARTM^fT  OF  TRANSPORTATION 
Federal  Aviition  Administration 


Advisory 
General  Aviation 
and  Operations  Issues 


AGENCY:  Fee  eral  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice;  assignment  of  new  tasks 
to  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  and  withdrawal  of 
prior  tasks. 

SUMMARY:  This  notice  announces  the 
withdrawal  of  four  prior  ARAC  tasks, 
and  describes  two  new  tasks  assigned  to 
and  accepted  by  the  ARAC.  This  notice 
informs  the  public  of  the  ARAC 
activities  and  invites  public 
participation  in  the  ARAC  working 
groups. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Showers,  Manager,  Standards 
Office,  901  Locust,  Kansas  City, 
Missouri  64106,  (816)  329-4110, 
david.r.showers@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  set  up  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  give  recommendations  to  the 
FAA  Administrator  on  aviation-related 
rulemakings.  The  Secretary  of 
Transportation  determined  the 
formation  and  use  of  the  ARAC  are 
necessary  and  in  the  public  interest  in 
performing  duties  imposed  on  the  FAA 
by  law. 

In  1992,  the  JAA  and  the  FAA 
committed  to  harmonizing,  where 
proper  and  to  the  maximmn  extent 
possible,  the  FAR  (Federal  Aviation 
Regulations)  and  JAR  (Joint  Aviation 
Requirements)  rules  and  associated 
materials.  However,  since  the  new 
ARAC  tasks  will  not  result  in  a  change 
to  the  FAR  (i.e.,  14  CFR  part  23)  or  the 
associated  guidance  material,  formal 
harmonization  with  the  JAR  is  not 
planned.  The  FAA  will  share  the 
ARAC's  recommendations  and  the 
FAA's  actions  on  them  with  the  JAA. 
Although  the  FAA  is  not  currently 
planning  rulemaking  action  as  a  result 
of  these  tasks,  if  such  action  is  proper 
in  the  future,  harmonization  with  the 
JAR  will  be  undertaken. 

New  Tasks 

The  FAA  assigned  and  the  ARAC 
accepted  the  two  tasks  described  in  this 
section.  Each  task  is  to  be  done  in  two 
phases. 

Task  I:  Develop  safety  standards 
suitable  for  all  jet  and  high-performance 
airplanes  up  to  19,000  pounds, 
including  those  in  the  commuter 
category. 

This  task  is  intended  to  create  safety 
standards  that  would  be  available  to 
address  future  part  23  jets  and  high- 
performance  airplane  configurations.  It 
would  provide  industry  with  a  better 
understanding  of  potential  requirements 
before  committing  to  a  project  involving 
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these  airplanes.  The  safety  standards 
would  include  performance,  systems, 
occupant  protection,  and  other  issues 
for  jets  and  high-performance  part  23 
airplanes. 

Task  I:  Phase  1 

1. Define  "high  performance"  as  it 
relates  to  high-performance  airplanes; 
and 

2.  Review  14  CFR  part  23  as  a 
benchmark  and  identify  safety  concerns 
that  are  not  currently  addressed  for  jet 
and  high-performance  part  23  airplanes. 
Give  particular  attention  to  commuter 
and  other  part  23  airplanes  used  in  part 
135  service. 

3.  As  part  of  the  evaluations,  consider 
the  following: 

•  Systems  issues  such  as  stick 
pushers  and  integrated  flight  controls 

•  Structures  issues  such  as  mach 
effects  (compressibility)  and  bird  strike 

•  Powerplant  location  issues 

•  Aircraft  performance  issues  such  as 
accelerate-stop  distance,  single-engine 
climb,  mach  buffet,  stall  speed 

•  Cabin  safety  issues,  including 
Occupant  Protection  for  Commuter 
Category  Airplane  Crashworthiness 
{Dynamic  Seats),  Fireblocking 
Provisions,  Thermal/ Acoustic  Insulation 

•  Cockpit  display  issues 
(multifunction  displays,  primary  flight 
displays) 

■Schedule  Task  I:  Phase  1 

The  ARAC  should  complete  phase  1 
of  task  I  and  forward  their 
recommendations  to  the  FAA  by  March 
10, 2004. 

Task  I:  Phase  2 

1.  Recommend  safety  standards  to 
address  the  safety  concerns  identified  in 
phase  1  of  task  I,  unless  the  project  is 
withdrawn  or  changed  by  the  FAA. 

Schedule  Task  I:  Phase  2 

The  ARAC  should  complete  this  task 
and  forward  their  recommendations  to 
the  FAA  by  September  12,  2005. 

Task  II:  Develop  safety  standards 
suitable  for  emerging  propulsion-type 
technologies  related  to  installing 
reciprocating  engines  in  part  23 
airplanes. 

Task  II  would  create  safety  standards 
that  would  be  available  to  address 
installing  equipment  associated  with 
known  emerging  propulsion-type 
technologies  on  part  23  airplanes.  These 
standards  would  address  technologies 
such  as  diesel  engines,  electronic  engine 
and  propeller  controls,  electronic  engine 
displays,  and  so  forth.  They  would  give 
industry  information  on  the  possible 
safety  requirements  in  these  areas  before 
they  committed  resources  to  a  related 
project. 


Task  II:  Phase  1 

1.  Review  14"  CFR  part  23  as  a 
benchmark  and  identify  safety  concerns 
that  are  not  ciurently  addressed  for 
emerging  propulsion-type  technologies 
related  to  the  installation  of 
reciprocating  engines  in  part  23 
airplanes. 

2.  As  part  of  the  evaluations,  consider 
the  following: 

•  Single  lever  power  control  (SLP) 

•  Electronic  engine  c6ntrol  (EEC)  and 
propeller  controls^y'^^ 

•  Fuel  quantityxalibration  and  low- 
fuel  warning  systems 

•  Diesel  engine  installations,  which 
include  consideration  of  the  way  fuels 
are  addressed  in  part  23 

•  Electronic  engine  displays 

•  Other  technologies  the  Committee 
finds  suitable 

Schedule  for  Task  II:  Phase  1 

The  ARAC  should  complete  phase  1 
of  task  II  and  forward  their 
recommendations  to  the  FAA  bv  March 
10,  2004. 

Task  II:  Phase  2 

1 .  Recommend  safety  standards  to 
address  the  safety  concerns  identified  in 
phase  1  of  task  II,  unless  the  project  is 
withdrawn  or  changed  by  the  FAA. 

Schedule  for  Task  II:  Phase  2 

The  ARAC  should  complete  phase  2 
of  task  II  and  forward  their 
recommendations  to  the  FAA  by 
September  12,  2005. 

ARAC  Acceptance  of  Tasks 

The  ARAC  accepted  the  tasks  and  has 
agreed  to  the  schedules  for  completing 
the  tasks.  The  Committee  will  assign  the 
tasks  to  the  newly  formed  working 
groups  under  General  Aviation 
Certification  and  Operations  Issues. 

Working  Group  Activity 

The  working  group  will  serve  as  staff 
to  ARAC  and  help  in  the  analysis  of  the 
assigned  tasks.  ARAC  must  review  and 
approve  the  working  groups' 
recommendations.  If  ARAC  accepts  the 
working  groups'  recommendations,  they 
will  forward  them  to  the  FAA  as  ARAC 
recommendations. 

The  Part  23  Jet  and  High-Performance 
Airplane  Safety  Standards  Working 
Group  and  the  Part  23  Emerging 
Propulsion-type  Technologies  Working 
Group  are  expected  to  comply  with  the 
procedures  adopted  by  ARAC.  As  part 
of  the  procedures,  the  working  groups 
are  expected  to: 

1 .  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan  for 
consideration  at  the  next  meeting  of  the 


ARAC  on  General  Aviation  Certification 
and  Operations  issues  held  following 
publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations  before  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  the  appropriate  documents, 
required  analyses,  and  any  other  related 
materials  or  documents. 

4.  Provide  a  status  report  at  each 
meeting-of  the  ARAC  held  to  consider 
general  aviation  certification  and 
operations  issues. 

Participation  in  the  Working  Group 

Each  working  group  will  be  composed 
of  technical  experts  with  an  interest  in 
the  assigned  task.  Working  group 
participants  should  be  prepared  to 
devote  a  significant  portion  of  their  time 
and  resources  to  the  ARAC  task.  A 
working  group  member  need  not  be  a 
representative  or  a  member  of  the 
ARAC.  Individuals  who  want  to  become 
a  member  of  one  of  the  working  groups 
should  contact  the  person  listed  under 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice.  They  should 
describe  their  interest  in  the  task,  and 
state  the  expertise  they  would  bring  to 
the  working  group.  All  requests  to  take 
part  in  these  tasks  must  be  received  by 
October  10,  2003.  The  co-assistant 
chairs,  the  co-assistant  executive     ♦ 
directors,  and  the  working  group  chair 
will  review  all  requests  and  advise 
which  requests  they  can  grant. 

Individuals  chosen  for  membership  in 
.  a  working  group  are  expected  to 
represent  their  part  of  the  aviation 
community  and  actively  participate  in 
the  working  group  [e.g.,  attend  all 
meetings,  provide  written  comments 
when  requested,  etc.).  In  addition,  they 
are  expected  to  keep  their  management 
chain  and  those  they'may  represent 
advised  of  working  group  activities  and 
decisions  to  ensure  that  the  proposed 
technical  solutions  do  not  conflict  with 
their  sponsoring  organization's  position. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the    . 
approval  of  the  co-assistant  chair,  the 
co-assistant  executive  director,  and  the 
working  group  chair. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  working 
groups  will  not  be  open  to  the  public, 
except  those  individuals  selected  as 
working  group  members.  The  FAA  will 
make  no  public  announcement  of 
working  group  meetings. 

Withdrawn  Tasks 

This  notice  also  announces  the 
withdrawal  of  four  prior  tasks  assigned 
to  the  ARAC.  Two  of  these  tasks  were 
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published  on  March  21,  2001  (66  FR 
14427;  66  FR  14428),  one  on  June  6. 
2001  (66  FR  30500),  and  one  on  August 
22,2001  (66  FR  44201). 

A  description  of  the  withdrawn  tasks 
follows. 

Occupant  Protection  and  Safety 
Standards 

The  FAA  tasked  the  ARAC  to  review 
occupant  protection  standards  to 
address  criteria  for  improved  occupant 
protection  commonly  used  on  part  23 
airplanes,  and  develop  requirements  to 
improve  the  safety  of  part  23  airplanes. 
The  ARAC's  recommendations  were  to 
include  an  assessment  of — 

1.  Flammability  Standards  for  Seat 
Fireblocking  Provisions; 

2.  Standardization  of  Emergency 
Landing  Dynamic  Conditions; 

3.  Thermal/ Acoustic  Insulation 
Flammability;  ^ 

4.  Airworthiness  Certification  of 
Airplanes  Used  in  Cargo/Passenger 
Combination  Operations; 

5.  Emergency  Exit  Markings; 

6.  Emergency  Exit  Access;  and 

7.  Electric  Cables  and  Equipment. 
To  consolidate  FAA  and  industry 

resources,  the  FAA  withdraws  this  task 
and  includes  it  in  new  Task  I  described 
in  this  notice.  Although  the  entire 
withdrawn  task  is  not  included  in  the 
new  task,  the  FAA  has  determined  that 
the  intended  results  from  the  withdrawn 
task  will  be  accomplished  with  new 
Task  I. 

Propulsion  Certification  "Requirements 

The  FAA  tasked  ARAC  to  review  part 
23  standards  to  evaluate  criteria  for 
propulsion  technologies  used  on  part  23 
airplanes  and  requirements  that  would 
improve  the  safety  of  part  23  airplanes. 
The  ARAC  recommendations  were  to 
include  an  evaluation  of — 

1.  Turbofan/jet  installations; 

2.  Single  level  power  controls? 

3.  Electronic  engine  controls; 

4.  Fuel  quantity  calibration  and  low 
fuel  warning  for  reciprocating  engines; 

5.  New  technology  reciprocating 
engines  (for  example,  diesel  engines); 

6.  New  technology  powerplant 
displays;  and 

7.  Various  miscellaneous  updates  to 
part  23  powerplant  requirements. 

To  consolidate  FAA  and  industry 
resources,  the  FAA  withdraws  this  task 
and  incorporates  it  in  new  Task  II 
described  in  this  notice. 

Static  Directional  and  Lateral  Stability 

The  FAA  tasked  the  ARAC  to  review 
§  23.177  and  JAR  23  and  make 
recommendations  on  harmonized 
changes  to  §  23.177  for  demonstrating 
positive  dihedral  effect  in  all  landing 


flip 


th! 


daft 


positions  that  would 
safety  of  part  23  airplanes, 
recommendations  were  to 

notice  of  proposed 
with  preamble  language, 
,  and  any  supporting  legal 


gear  and 
improve 
The  ARAC 
include  a 
rulemaking 
rule  langua  >e 
analysis. 

Miscellanei  ms  Systems  Standards 

The  FAA  tasked  the  ARAC  with 
evaluating  1  he  requirements  for  systems 
in  the  folio  ving  CFR  sections  and  make 
recommenqations  to  address  systems 
safety  that  ivould  improve  the  safety  of 
part  23  airp  lanes: 

1.  Revise  §  23.735  to  clarify  the 
requiremen  I  for  operation  of  brakes  after 
a  single  fail  Lu-e  in  the  braking  system  in 
commuter  ( ategory  airplanes. 

2.  Revise  §  23.1301  by  deleting 
paragraph  ( i);  revise  §  23.1309  to 
include  waj  ning  requirements, 
probability  values,  and  failure 
conditions  ipplicable  to  powerplant 
systems;  mi  ke  warning  requirements 
compatible  (with  other  regulations; 
delete  paragraphs  (c)  and  (d). 

3.  Add  a  lew  §  23.1310,  Power  Source 
Capacity  an  d  Distribution,  from  existing 
paragraphs  23.1309(c)  and  (d). 

4.  Revise  §23.1311  to  address 
redundanc]  requirements  for  primary 
flight  instn  ments;  define  "indicator," 
the  sensory  cue  requirements  in 
paragraph  ( i)(6);  delete  the  redundancy 
requirement  in  paragraph  (b). 

5.  Review  and  revise  §§  23.1326(b)(1) 
and  23.132i  to  require  the  amber  light 
to  be  illumi  lated  when  the  pitot  tube 
heater  is  "of." 

6.  Reviev  and  revise  §23.1311  to  call 
out  require(  flight  instruments  as 
indicated  ii  §§23.1303  and  91.205. 

The  FAA  withdraws  these  tasks  to 
free-up  resc  urces  that  will  allow  the 
FAA  and  in  dustry  to  focus  on  other 
priorities.  V  Withdrawal  of  these  tasks 
does  no^p^(  thibit  the  FAA  from  issuing 
future  notic  bs  on  these  subject  matters 
or  committi  ng  the  agency  to  a  future 
course  of  action. 

Issued  in  V  Washington,  DC,  on  September  5, 
2003. 

Tony  F.  Fazii  t, 

Executive  Dii  ector, 
Advisory  Coi  imittee. 
tPR  Doc.  03- 

BILUNG  COOE 
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DEPARTMI  NT  OF  TRANSPORTATION 

Federal  Hi^iway  Administration 

Environmefital  Assessment  or 
Environmeiitai  Impact  Statement: 
Warren  Coi  inty,  KY 

AGENCY:  Fei  leral  Highway 
Administra  ion,  DOT. 


summary:  The  FWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Assessment  (EA)  or 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
construction  of  a  highway  on  new 
alignment  from  1-65  west  to  US  31 W  in 
northern  Warren  County,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Farley,  Area  Engineer,  Federal 
Highway  Athninistration,  John  C.  Watts 
Federal  Building  and  U.S.  Courthouse, 
330  W.  Broadway,  Frankfort,  Kentucky 
40601.  Telephone  502-223-6744,  Fax 
502-223-6735. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Kentucky  Transportation  Cabinet 
(KYTC)  will  prepare  an  EA  or  EIS  for 
the  construction  of  a  highway  on  new 
alignment  from  1-65  west  to  US  31 W  in 
the  vicinity  of  the  Kentucky  TriModal 
Transpark  (KTT).  The  EA  or  EIS  will 
complement  previous  studies  conducted 
by  KYTC  and  the  local  Intermodal 
Transpark  Authority  (ITA)  for  the  KTT 
development  area  and  will  detail 
environmental,  social,  and  economic 
impacts  associated  with  the  proposed 
action. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies.  A  series  of  public  meetings 
and  a  public  hearing  will  be  held  while 
preparing  this  EA  or  EIS.  Public  notice 
will  be  given  of  the  time  and  place  of 
the  meetings  and  hearing.  The  EA  or 
draft  EIS  will  be  available  for  public  emd 
agency  reviews  and  comment  prior  to 
the  public  hearing. 

Tne  public  meetings  and  hearing  will 
also  be  a  forum  for  public  consultation 
and  involvement  on  issues  associated 
with  the  National  Historic  Preservation 
Act  (Section  106)  when  appropriate. 
Interested  persons,  groups,  or  parties 
who  wish  to  be  consulting  parties  under 
Section  106  for  this  project  should 
submit  a  written  request  to  the  KYTC 
Bowling  Green  District  Office,  Attn: 
Kenneth  Cox,  Project  Manager,  900 
Morgantown  Road,  Bowling  Green, 
Kentucky  42102.  Telephone  270-746- 
7898,  Fax  270-746-7643. 

To  ensure  the  full  range  of  issues 
related  to  the  proposed  action  is 
addressed  and  all  significant  issues 
identified,  conunents  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  EA  or  EIS  may 
also  be  directed  to  the  KYTC  District 
Office  or  FHWA  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
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and  Construction.  The  regulations 
implementing  executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  September  4,  2003. 
Evan  Wisniewski, 

Project  Development  Team  Leader,  Federal 
Highway  Administration. 
[FR  Doc.  03-22993  Filed  9-09-03;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docitet  No.  NHTSA-200^15681] 

Extension  of  Comment  Period  on 
Wiiether  Nonconforming  2003  Ferrari 
360  Spider  and  Coupe  Passenger  Cara 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  This  document  announces  the 
extension  of  the  comment  period  on  a 
petition  for  NHTSA  to  decide  that  2003 
Ferrari  360  Spider  and  Coupe  passenger 
cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  16,  2003. 
ADDRESSES:  Comments  are  to  be 
submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  [Docket  hours 
are  from  9  am  to  5  pm].  Anyone  is  able 
to  search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  document  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
787)  or  you  may  visit  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Coleman  Sachs,  Office  of  Vehicle  Safetv 
Compliance,  NHTSA  (202-366-3151). ' 
SUPPLEMENTARY  INFORMATION:  On  August 
1,  2003,  NHTSA  published  a  notice  (at 
68  FR  45309)  that  it  had  received  a 
petition  to  decide  that  nonconforming 
2003  Ferrari  360  Spider  and  Coupe 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
notice  solicited  public  comments  on  the 
petition  and  stated  that  the  closing  date 
for  comments  is  September  2,  2003. 


This  is  to  notify  the  public  that 
NHTSA  is  extending  the  comment 
period  on  this  petition,  and  allowing  it 
to  nm  until  September  16,  2003.  This 
reopening  is  based  on  a  request  dated 
August  25,  2003,  from  Ferrari  North 
America,  Inc.  ("Ferrari"),  the  U.S. 
representative  of  the  vehicle's 
manufacturer.  Ferrari  stated  that  the 
extension  was  needed  because  the 
personnel  and  information  required  for 
its  analysis  of  the  petition  are  located  at 
the  company's  factory  in  Italy,  and  that 
the  necessary  persoimel  were 
unavailable  for  much  of  the  mlyith  of 
August  due  to  the  traditional  Aagust 
holiday  that  is  taken  in  that  coi 
Owing  to  the  technical  nature  of  the 
analysis  that  Ferrari  stated  is  necqssary 
to  assess  the  petition  and  conformance 
issues  raised  therein,  the  company 
asserted  that  the  unavailability  of  its 
Italy-based  personnel  and  information 
made  it  impossible  for  it  to  complete  its 
analysis  before  the  closing  date 
specified  in  the  notice  of  petition.  The 
company  contended  that  a  two-week 
extension  would  not  prejudice  the 
parties  or  unduly  delay  the  proceeding. 

NHTSA  has  granted  Ferrari's  request. 
All  conunents  received  before  the  close 
of  business  on  the  closing  date  indicated 
above  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Notice  of  final 
action  on  the  petition  will  be  published 
in  the  Federal  Register  piu°suant  to  the 
authority  indicated  below.        ' 

Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  4,  2003. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-23047  Filed  &-9-03:  8:45  am] 

BILUNG  <:ODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-2gO  (Sub-No.  240X)] 

Norfollc  Southern  Railway  Company — 
AtMindonment  Exemption — in  Gaston 
County,  NC 

On  August  21,  2003,  Norfolk  Southern 
Railway  Company  (NSR)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  to 
abandon  a  5-miIe  portion  of  rail  line 
extending  between  milepost  HG— 47.0  at 
Gastonia  and  milepost  HG-52.0  at 
Dallas  (Gebo),  in  Gaston  County,  NC. 


The  line  traverses  U.S.  Postal  Service 
Zip  Codes  28052,  28053,  28054  and 
28034  and  includes  stations  at  Gastonia 
and  Dallas  (Gebo). 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  NSR's  possession  will, 
be  made  available  promptly  to  those 
requesting  it. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  December  9, 
2003. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  must  be 
accompanied  by  a  $1,100  filing  fee.  See 
49  CFR  1002.2{f)(25). 

All  interested  persons  should  be 
aware  that,  follotving  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  imder 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will.be 
due  no  later  than  September  30,  2003. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  fiUng  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-290 
(Sub-No.  240X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW..  Washington,  DC  20423- 
0001;  and  (2)  James  R.  Paschall,  Norfolk 
Southern  Railway  Company,  Three 
Commercial  Place,  Norfolk.  VA  23510. 
Replies  to  the  NSR  petition  are  due  on 
or  before  September  30.  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1539.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  dunng  its  preparation. 
Other  interested  persons  may  contact 
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SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.  dot.gov. 

Decided:  September  3.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-22907  Filed  9-9-03;  8:45  am] 
niXlNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

August  26.  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu-eau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  1 1 000. 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  10,  2003, 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OAfB  Number:  1545-1844. 

Forin  Number:  IRS  Form  13369. 

Type  of  Review:  Extension. 

Title:  Agreement  to  Mediate. 

Description:  Fast  Track  Mediation  is  a 
dispute  resolution  process  designed  to 
expedite  case  resolution.  In  order  to 
avail  themselves  of  this  process, 
taxpayers  and  Compliance  must 
complete  the  Agreement  to  Mediate 
once  an  examination  or  collection 
determination  is  made.  Once  signed  by 
both  parties,  the  Agreement  to  Mediate 
will  be  forwarded  to  Appeals  to 
schedule  a  mediation  session. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  Federal 
Government,  State,  local  or  tribal 
government. 

Estimated  Number  of  Respondents: 
300. 


Estimate  i  Burden  Hours  Respondent: 
3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimatejfi  Total  Reporting  Burden:  15 
hours. 


iVu  Tiber;  1545-1845. 
Number:  Notice  2003-38. 
eview:  Extension, 
npliance  Initiative  for 
Co  porations  and  Nonresident 

Related  Document  on 
tly  Asked  Questions. 

;  on:  This  notice  explains  a- 

initiative  and  the  procedure 
c  ertain  nonresident  aliens^and 
corporations  may  file  income  tax 
were  not  filed  in  a  timely 
accordance  with  the 
under  section  874(a)  or 


Clearanoe 
(202) 622 
Service,  Re 
Constitution 
DC  20224. 

OMB  Re^ewer. 
(202)  39S 
and  Budge 
Executive 
DC  20503 


'PBA 


Lois  K.  Holland 

Treasury 
|FR  Doc.  03 

BILUNG  CODE 


OMB 

Notice 

Type  of 

Title:  Co 
Foreign 
Aliens, 
Frequen 

Descript 
complianc^ 
by  which 
foreign 
returns  tha ; 
manner  in 
regulations 
882(c)(2). 

Respondents:  Individuals  or 
household:;,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
200 

Estimated  Burden  Hours  Respondent 
15  minutes 

Frequem  y 

Estimated 
hours 


of  Response:  Other  (once). 
Total  Reporting  Burden:  50 


Officer:  Glenn  Kirkland, 
1428,  Internal  Revenue 
om  6411-03,  1111 

Avenue,  NW.,  Washington, 

;  Joseph  F.  Lackey,  Jr., 
'316,  Office  of  Management 

Room  10235,  New 
I  Dffice  Building,  Washington, 


Clearance  Officer. 
23017  Filed  9-9-03;  8:45  am] 

4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

I 
Internal  Revenue  Service 

Art  Advisory  Panel — Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service, 
Tifeasury. 

ACTION:  Nc  tice  of  closed  meeting  of  Art 
Advisory  I  anel. 


SUMMARY: 

Advisory 
Washingto  n 

DATES:  Th« 

October  8 


Closed  meeting  of  the  Art 
9anel  will  be  held  in 
DC. 


sc  ry 


ADDRESSES 

Art  Advi 
8,  2003,  inl 
9:30  a.m. 
14th  Stree 
20005 


meeting  will  be  held 
2003. 

:  The  closed  meeting  of  the 
Panel  will  be  on  October 
Room  4600E  beginning  at 
='ranklin  Court  Building,  1099 
,  NW.,  Washington,  DC 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Carolan,  C:AP:AS,  1099  14th 
Street,  NW.,  Washington,  DC  20005. 
Telephone  (202)  694-1864  (not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  October 
8,  2003,  in  Room  4600E  beginning  at 
9:30  a.m.,  Franklin  Court  Building,  1099 
14th  Street,  NW.,  Washington,  DC 
20005. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  26  U.S.C.  6103. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7), 
and  that  the  meeting  will  not  be  open 
to  the  public. 

David  B.  Robison, 

Chief,  Appeals.  "        . 

[FR  Doc.  03-23085  Filed  9-9-03;  8:45  ami 
SILLING  CODE  4830-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Former 
Prisoners  of  War,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act),  that 
a  meeting  of  the  Advisory  Committee  on 
Former  Prisoners  of  War  (FPOW)  will  be 
held  on  October  20-22,  2003,  at  the 
Department  of  Veterans  Affairs  Greater 
Los  Angeles  Healthcare  System,  11301 
Wilshire  Blvd.,  West  Los  Angeles,  CA 
90073.  The  meeting  will  be  held  in  the 
Multipurpose  Auditorium,  Bldg.  500, 
Room  #1281,  and  is  open  to  the  public. 
Each  day  the  meeting  will  convene  at  9 
a.m.  and  end  at  4:30  p.m. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterems  Affairs 
on  the  administration  of  benefits  under 
Title  38,  United  States  Code,  for 
veterans  who  are  former  prisoners  of 
war,  and  to  make  recommendations  on 
the  needs  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

The  agenda  on  October  20  will  begin 
with  an  introduction  of  Committee 
members,  remarks  from  dignitaries,  a 
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review  of  Committee  reports,  an  update 
of  activities  since  the  last  meeting,  and 
a  period  for  FPOW  veterans  and/or  the 
public  to  address  the  Committee.  The 
Committee  will  also  discuss  future 
plans  for  the  VA  FPOW  Learning 
Seminars,  and  conclude  with  a  report 
on  the  development  of  Special  FPOW 
Care  and  Benefits  Teams.  The  agenda  on 
October  21  will  include  a  review  of 
VA's  Compensation  and  Pension 
Service  activities,  including  new 
outreach  initiatives  to  FPOWs, 
initiatives  to  reduce  the  number  of  old 
pending  disability  claims,  as  well  as  a 
progress  report  from  VA's  FPOW 
Medical  Presumptions  Workgroup.  The 
Committee  will  also  hear  presentations 
on  the  activities  of  the  Veterans  Health 
Administration,  including  a  report  on 
priority  for  FPOWs  in  Long-Term  Health 
Care  programs.  The  Committee  will  also 
hear  a  presentation  from  the  Robert  E. 
Mitchell  Center  for  Prisoner  of  War 
Studies.  The  day  will  conclude  with 
new  business  and  general  discussion. 
On  October  22,  the  Committee's  Medical 
and  Administrative  work  groups  will 
break  out  to  discuss  their  activities  and 
report  back  to  the  Committee. 
Additionally,  the  Committee  will  review 
and  analyze  the  comments  discussed 
throughout  the  meeting  for  the  purpose 
of  assisting  and  compiling  a  final  report 
to  be  sent  to  the  Secretary. 


Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Ronald  J.  Henke,  Director. 
Compensation  and  Pension  Service  (21), 
Department  of  Veterans  Affairs ,  8 1 0 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  Submitted  materials  must  be 
received  by  October  13,  2003. 

Dated:  September  3,  2003. 
■  By'Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-22954  Filed  9-9-03;  8:45  am) 
BILUNG  CODE  8320-O1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Development  of 
Property  at  the  Department  of  Veterans 
Affairs  Medical  Center,  Charleston,  SC 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  intent  to  designate. 

summary:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  designate  approximately  .48 
acres  of  real  property  at  the  Department 
of  Veterans  Affairs  Medical  Center,  in 
Charleston,  South  Carolina,  to  be  leased 
under  an  enhanced-use  lease.  The 
Department  intends  to  enter  into  a  35  to 


75-year  lease  of  such  property  with  the 
"Medical  University  Hospital 
Authority,^'  a  public  authority  of  the 
State  of  South  Carolina  and  an  affiliate 
of  the  "Medical  University  of  South 
Carolina,"  who  would  finance,  design, 
develop,  maintain  and  manage  the 
expansion  of  its  medical  center 
complex. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Sherman,  Capital  Asset 
Management  and  Planning  Service 
(182C),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue.  NW., 
Washington.  DC  20420,  (202)  565-6863. 
SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
8161,  et  seq.,  specifically  provides  that 
the  Secretary  may  enter  into  an 
enhanced-use  lease  if  he  determines  that 
the  implementation  of  a  concept  plan 
proposed  by  the  Under  Secretary  for 
Health  for  applying  the  consideration 
under  such  a  lease  to  the  provisions  of 
medical  care  and  services  would  result 
in  a  demonstrable  improvement  of 
services  to  eligible  veterans  in  the 
geographic  service-delivery  area  within 
which  the  property  is  located.  This 
project  meets  this  requirement. 

Approved:  September  2,  2003. 
Anthony  ].  Principi, 

Secretary  of  Veterans  Affairs. 

|FR  Doc.  03-22955  Filed  9-9-03:  8:45  am] 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 


17  CFR  Part  4 


RIN  3038-AB97 

Additional  Registration  and  Other 
Regulatory  Relief  for  Commodity  Pool 
Operators  and  Commodity  Trading 
Advisors;  Past  Performance  issues 

Correction 

In  rule  document  03-20094  beginning 
on  page  47221  in  the  issue  of  Friday, 
August  8,  20Q3,  make  the  following 
correction: 


PART  4— C  OMMODITY  POOL 
OPERATO  tS  AND  COMMODITY 

TRADING  Advisors 

Appendix  ^  to  Part  4 — [Corrected] 

On  page  4 
in  the  last  liile 
1=10%". 


236.  in  appendix  B,  in  the  table, 
&  -  1=10%"  should  read  "  - 


[FR  Doc.  C3-  20094  Filed  9-9-03:  8:45  am] 
BILUNG  CODE   1505-01-0 


DEPARTMENT  OF  DEFENSE 
Office  of  th  e  Secretary 

32CFRPait179 

Munitions  ftesponse  Site  Prioritization 
Protocol 


en  1 


Correction 

In  propo^d 
beginning 
Friday,  Auj 
following 

l.On 
under  the 


rule  document  03-21013 
page  50900  in  the  issue  of 
ust  22,  2003,  make  the 
corrections: 

50900,  in  the  first  column, 
Y  eading  ADDRESSES,  in  the 


pa^e 


sixth  line  from  the  bottom,  "http://" 
should  read,  "https://". 

2.  On  the  same  page,  in  the  same 
column,  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT,  in  the  second  line 
from  the  bottom,  "http://"  should  read, 
"https:/r. 

3.  On  page  50908,  in  the  table 
heading,  "MODULE  T^TE"  should  read, 
"MODULE  MUNITIONS  TYPE". 

4.  On  page  50917,  in  Table  13,  under 
the  heading  "Score",  in  the  third  entry, 
"10"  should  read,  "5". 

Appendix  A  to  32  CFR  Part  179— 
[Corrected] 

5.  On  page  50937,  in  appendix  A  to  32  CFR 
part  179,  in  Table  11,  under  the  heading 
"Classification  and  description",  in  the 
seventh  line,  "CWM  20  known"  should  read, 
"CWM  known". 

6.  On  page  50940,  in  the  same  appendix, 
in  Table  19,  under  the  heading  "Score",  in 
the  fourth  entry,  "10"  should  read,  "0". 

[FR  Doc.  C3-21013  Filed  9-9-03;  8:45  am] 

BILUNG  CODE  150S-01-O 
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September  10,  2003 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  437 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New  Source 
Performance  Standards  for  the 
Centralized  Waste  Treatment  Point  Source 
Category;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  437 

[FRL-7555-5] 
RIN  2040-AD95 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Centralized  Waste  Treatment  Point 
Source  Category 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  amend 
certain  provisions  of  the  wastewater 
regulations  for  the  Centralized  Waste 
Treatment  Point  Source  Category.  This 
regulation  established  effluent 
limitations  guidelines,  pretreatment 
standards  and  new  source  performance 
standards  under  the  Clean  Water  Act 
(CWA)  for  the  centralized  waste 
treatment  industry  (CWT).  Following 
promulgation  of  the  regulations,  a 
number  of  CWT  facilities  petitioned 
EPA  to  reconsider  the  limitations  and 
standards  for  certain  pollutants.  Today's 
proposal  provides  a  preliminary 
response  to  those  petitions  and  the 
supporting  data  submitted  by  the 
petitioners.  The  amendments  would 
delete  certain  selenium  limitations  and 
standards  from  the  Metals  Treatment 


lim  tations  ; 


and  Recover '  subcategory,  as  well  as  the 
the  Multiple  Wastestreams  subcategory. 
This  action  a  Iso  proposes  to  delete  the 
barium,  molfbdenum,  antimony,  and 

and  standards  from 
and  Recovery 
and  revise  the  Multiple 
subcategory,  to  reflect 
Furthermore,  this 
lid  increase  the  maximum 
BOD?  limitation  for 
facilities  subject  to 
Multiple  Wastestreams 
Finally,  several  facilities 
A  to  remove  the 
limitations  from  the 
and  Recovery 
ind  revise  the  Multiple 
subcategory.  Based  on 
analysis  of  the  data 
EPA  has  not  yet 
1  irhether  it  is  appropriate  to 
limitations.  Therefore,  this 
additional  information 
ility  of  the  molybdenum 
the  Organics  Treatment 
Subcategory  and  explains 
Agency  needs  to 

molybdenum  should 
to  be  regulated  in  this 


titanium 
the  Oils 
subcategory, 
Wastestrean^ 
these  change  3 
proposal  wo 
monthly 
directly  d 
a  section  of 
subcategory, 
petitioned  E 
molybdenun 
Organics 
subcategory 
Wastestreamt 
EPA's  preli 
received  to 
determined 
remove  thes« 
notice  reque  ts 
on  the  achieTab 
limitations  i 
and  Recover  r 
what  data  th ; 
demonstrate  that 
not  continue 
subcategory 


Trea  tment 


ave  age 
isc  largmg 
tie 


Tre  atment ; 


in  inary  i 
c  ate 


DATES 

October  10, 
request  a  pu 
pretreatment 
September 
request  a  pu 
a  public 


•li 


Comijients  must  be  received  by 
003.  Persons  wishing  to 
ic  hearing  regarding  the 
standards  must  do  so  by 
2003.  If  commenters 
ic  hearing,  EPA  will  hold 
heading  on  these  proposed 


2) 


pretreatment  standards  on  October  10, 
2003  from  10  a.m.  to  12  noon,  see 
Section  I:F. 

ADDRESSES:  You  can  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Please  mail  comments 
to  the  Water  Docket,  Environmental 
Protection  Agency,  Mailcode:  4101T, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC,  20460  or  submit  them 
electronically  to  http://www.epa.gov/ 
edocket.  Send  either  to  the  Attention  of 
Docket  ID  No.  OW-2003-0075.  For 
more  information  on  submitting 
comments,  see  Section  I.C.  If 
commenters  request  a  public  hearing  on 
the  pretreatment  standards,  EPA  will 
hold  a  public  hearing  in  Room  6231-F 
in  the  EPA- West  Building,  1 301 
Constitution  Avenue,  NW.,  Washiagton 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elwood  H.  Forsht,  EPA  Office  of  Water 
by  phone  at  (202)566-1025  or  by  e-mail 
at  forsht.eIwood@epa.gov.  For 
information  on  how  to  get  copies  of  this 
document  and  other  related  information 
see  Section  LB. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include  the  following  types  of 
facilities  that  discharge  pollutants 
directly  or  indirectly  to  U.S.  waters. 


Category 


Exarr  pies  of  regulated  entitles 


NAICS 
codes 


Industry 


end 


V  aste 


Discharges  from  stand-alone  waste  treatment 
ties  may  treat  hazardous  or  non-hazardous 
rial  from  off-site,  for  disposal,  recycling,  or  retovery 

Certain  discharges  from  waste  treatment  syste  ns 
dustrial  facilities  that  process  their  own.  on 
ardous  wastes,  wastewaters,  and/or  used  material 
ject  to  this  rule  with  respect  to  a  portion  of 


recovery  facilities  receiving  materiafs  from  off-site.  These  facili-     56221, 
hazardous  or  non-hazardous  wastewater,  and/or  used  mate-    562219 


th;ir 


"•J 

at  facilities  primanly  engaged  in  other  industrial  operations.  In- 
site  generated,  process  wastewater  with  hazardous  or  non-haz- 
received  from  off-site,  in  certain  circumstances,  may  be  sub- 
discharge. 


This  table  is  not  intended  to  be    • 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the  definitions 
and  applicability  criteria  in  §§437.1, 
437.2,  437.10,  437.20,  437.30.  and 
437.40  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions  about 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 


listed  in  the  breceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


B.  How  Can 

Document 

Information''. 


a.\ 


Get  Copies  of  This 
d  Other  Related 


1 .  Docket: 
official  publ 
under  Docke  t 
The  official 
documents 
this  action, 
received,  am  I 
to  this  actioi 
is  the  colled  ion 
available  for 
Docket  in  th ; 
DC)  EPA  W*t 


iPA  has  established  an 
docket  for  this  action 
ID  No.  OW-2003-0075. 

)ublte  docket  consists  of  the 

)ecifically  referenced  in 

"i.y  public  comments 
other  information  related 
The  official  public  docket 
of  materials  that  is 

public  viewing  at  the  Water 
EPA  Docket  Center,  (EPA/ 
Room  B102,  1301 


Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
^number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  To  view  these  docket 
materials,  please  call  cihead  to  schedule 
an  appointment.  Every  user  is  entitled 
to  copy  266  pages  per  day  before 
incurring  a  charge.  The  Docket  may 
charge  15  cents  a  page  for  each  page 
over  the  266-page  limit  plus  an 
administrative  fee  of  $25.00. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
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electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  "EPA  Dockets."  You  may  use 
EPA  Dockets  at  http://www.epa.gov/ 
edocket/  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  access  those  documents  in 
the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  virill  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBl  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  docket.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Section  I.B.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CHI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  docket.  The  entire 
printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  tne  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  lo  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 


practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments?  . 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Please  submit  with 
your  comments  ally  references  cited  in 
your  comments.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
siibject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment  ■ 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  If  you  wish  to  subn^it  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  Section  I.D.  Do  not  use  EPA  Dockets 
or  e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 


OW-2003-0075  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW~ 
Docket@epa.gov,  Attention  Docket  ID 
No.  OW-2003-0075.  In  contrast  to 
EPA's  electronic  public  docket.  EPA's.  h- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  I..C.2.  These 
electronic  submissions  will  be  accepted 
in  Word  Perfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  an  original  and  three 
(3)  copies  of  your  comments  and  any 
references  cited  in  your  comments  to 
the  Water  Docket,  Environmental 
Protection  Agency,  Mailcode  4101T, 
1200  Pennsylvania  Ave..  NW., 
Washington,  DC,  20460,  Attention 
Docket  ID  No.  6W-2003-O07.'j. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Water 
Docket,  EPA  Docket  Center,  EPA  West. 
Room  B102,  1301  Constitution  Ave..  " 
NW.,  Washington.  DC,  Attention  Docket 
ID  No.  OW-2003-0075.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Section  l.B.l. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  information   ■ 
identified  as  CBI  by  mail  only  to  the 
following  address:  Office  of  Science  and 
Technology,  Mailcode  4303T.  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention:  Elwood  Forsht. 
Docket  ID  No.  OW-2003-0075. 

You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD-ROM  the  specific  ' 
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information  that  is  CBI).  Infonnation  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

F.  Pretreatment  Hearing  Information 

If  commenters  request  a  public 
hearing  on  the  pretreatment  standards,  a 
hearing  will  be  held  on  October  10, 
2003.  During  the  pretreatment  hearing, 
the  public  will  have  the  opportunity  to 
provide  oral  comment  to  EPA.  EPA  will 
not  address  any  issues  raised  during  the 
hearing  at  that  time  but  these  comments 
will  be  recorded  and  included  in  the 
public  record  for  thfe  rule.  Persons 
wishing  to  attend  or  to  present  formal 
comments  at  the  public  hearing  should 
contact  Mr.  Elwood  Forsht  before 
September  25,  2003  and  should  have  a 


WTitten  cop  : 
hearing 

II.  Legal  At]  thority 

The  U.S. 
Agency  is 
regulations 
U.S.C.  1311 
1342  and 


for  submittal  at  the 


nvironmental  Protection 
p  romulgating  these 
under  the  authoritv  of  33 

1314,1316,  1317;^  1318, 
1361. 


III.  Overvielw 

Guidelines 

Centralized 


of  Effluent  Limitations 
ind  Standards  for 
Waste  Treatment 


Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "i  est  ore  and  maintain  the 
chemical,  p  lysical,  and  biological 
integrity  of  he  Nation's  waters"  (section 
101(a),  33  L  .S.C.  1251(a)).  To  achieve 
this,  the  CV1  A  prohibits  the  discharge  of 
pollutants  i  ito  navigable  waters  except 
in  compliar  ce  with  the  statute.  The 
CWA  confr«  ints  the  problem  of  water 
pollution  01 1  a  number  of  different 
fronts.  It  rel  es  primarily,  however,  on 
establishing  restrictions  on  the  types 
and  amount  s  of  pollutants  discharged 
from  variou  s  industrial,  commercial, 
and  public  lources  of  wastewater. 

Congress  recognized  that  regulating 
only  those  s  ources  that  discharge 
effluent  dip  ictly  into  the  Nation's  waters 
would  not  i  chieve  the  CWA's  goals. 
Consequent  y,  the  CWA  requires  EPA  to 
set  national  y-applicable  pretreatment 
standards  tlat  restrict  pollutant 
discharges   or  those  who  discharge 
wastewater  indirectly  through  sewers 
flowing  to  {  ublicly-owned  treatment 
works  (POT  Ws)  (section  307(b)  and  (c), 
33  U.S.C.  i;  17(b)  and  (c)).  National 
pretreatmer  t  standards  are  established 
for  those  pollutants  in  wastewater  from 
indirect  dis  :hargers  which  may  pass 
through  or  i  nterfere  with  POTWs 
operations.  Generally,  pretreatment 
standards  a  e  designed  to  ensure  that 
wastewater  from  direct  and  indirect 
industrial  d  ischargers  are  subject  to 
similar  leve  is  of  treatment.  POTWs  must 
also  implen  lent  local  pretreatment 
limits  appli  sable  to  their  industrial 
indirect  dis  :hargers  to  satisfy  local 
requiremen  :s  (40  CFR  403.5). 

Direct  dischargers  must  comply  with 
effluent  lim  itations  in  National 
Pollutant  D  scharge  Elimination  System 
(NPDES)  pe  rmits;  indirect  dischargers 
must  comp  y  with  pretreatment 
standards. '  'hese  limitations  and 
standards  a  re  established  by  regulation 
for  categori  ss  of  industrial  dischargers 
and  are  bas  8d  on  the  degree  of  control 
that  can  be  ichieved  using  various 
levels  of  po  ilution  control  technology. 

On  Deceihber  22,  2000,  EPA 
promulgated  regulations  establishing 
effluent  lin  itations  guidelines, 
pretreatmei  it  standards  for  new  and 
existing  soikrces,  and  new  source 


performance  standards  for  the 
Centralized  Waste  Treatment  (CWT) 
Point  Source  Category  (65  FR  81242). 

The  regulations  control  the  discharges 
from  CWT  facilities  that  receive  waste, 
wastewater,  or  used  material  from  off- 
site.  EPA  established  limitations  and 
standards  for  four  CWT  subcategories. 
The  first  three  subcategories  cover 
facilities  that  treat  or  recover  only  one    • 
type  of  waste,  either  metal-bearing 
(Subcategory  A — Metals  Treatment  and 
Recovery),  oily  (Subcategory  B — Oils 
Treatment  and  Recovery),  or  organic 
(Subcategory  C — Organics  Treatment 
and  Recovery).  The  fourth  subcategory. 
Subcategory  D — Multiple  Wastestreams, 
covers  facilities  that  treat  or  recover 
some  combination  of  metal-bearing, 
oily,  and  organic  wastes,  wastewater,  or 
used  material  received  from  off-site. 
Using  Subcategory  D  limitations  and 
standards  simplifies  implementation  of 
the  rule  and  compliance  monitoring  for 
CWT  facilities  that  treat  wastes  subject 
to  more  than  one  of  the  first  three 
subgategories.  These  facilities  may 
choose  to  comply  with  the  provisions  of 
the  multiple  wastestreams  subcategory 
D  rather  than  subcategories  A,  B,  or  C. 
However,  they  must  certify  that  an 
equivalent  treatment  system  is  installed 
and  properly  designed,  maintained,  and 
operated. 

After  the  Agency  published  the 
December  2000  final  rule,  facilities  in 
the  regulated  community  conducted 
compliance  monitoring  studies  and 
began  to  develop  compliance  strategies 
for  the  regulated  pollutants.  Based  on 
these  efforts,  several  members  of  the 
regulated  community  and  a  trade 
association  submitted  new  infonnation 
to  the  Agency  and  asked  EPA  to  revise 
certain  aspects  of  the  final  rule.  After 
our  own  analysis  and  review,  we 
determined  that  EPA  should  propose 
several  minor  modifications  to  the 
current  rule. 

IV.  Amendment  To  Delete  Selenium 
From  the  Metals  Treatment  and 
Recovery  Subcategory 

EPA  is  proposing  to  amend  40  CFR 
part  437  by  deleting  the  respective  Best 
Practicable  Control  Technology 
Currently  Available  (BPT),  Best 
Available  Technology  Economically 
Achievable  (BAT),  Pretreatment 
Standards  for  Existing  Sources  (PSES), 
and  Pretreatment  Standards  for  New- 
Sources  (PSNS)  limitations  and 
standards  for  selenium  from  §§437.11, 
437.13,  437.15  and  437.16.  Section  VI 
below  describes  the  revision  to  the 
related  segments  of  the  Multiple 
Wastestreams  Subcategory  to  reflect 
deletion  of  selenium  from  these  sections 
of  the  Metals  Treatment  and  Recovery 
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Subcategory.  In  the  December  2000  final 
rule.  EPA  established,  for  the  Metals 
Treatment  and  Recovery  Subcategory, 
direct  discharge  limitations  and 
standards  as  well  as  pretreatment 
standards  for  selenium  and  15  other 
metal  pollutants.  The  model  technology 
for  the  BPT,  BAT,  PSES  and  PSNS 
limitations  and  standards  was  primary 
chemical  precipitation,  liquid-solid 
separation,  secondary  chemical 
precipitation;  clarification,  and  sand 
filtration.  EPA  is  not  proposing  to  delete 
the  New  Source  Performance  Standards 
(NSPS)  for  selenium  because  the 
standards  are  based  on  a  different  model 
treatment  system  involving  the  use  of 
selective  metals  precipitation 

While  the  data  demonstrate  that  the 
technology  EPA  evaluated  as  the  basis 
for  the  BPT,  BAT,  PSES,  and  PSNS 
limitations  and  standards  removes 
selenium,  they  also  show  that  selenium 
removal  was  achieved  only  in  the  last 
stage  of  the  model  treatment  system — 
the  sand  filtration  polishing  step.  The 
sand  filtration  polishing  step  was 
included  in  the  model  technology  to 
ensure  compliance  with  total  suspended 
solids  limits  (TSS)  and  not  designed  to 
achieve  specific  metal  removals.  While 
it  is  true  that  the  removal  of  solids 
associated  with  sand  filtration  will 
include  the  removal  of  associated 
metals,  these  metals  removals  are  not 
achieved  at  a  consistent  or  predictable 
rate.  It  was  not  EPA's  intention  to 
regulate  a  metal  for  which  removals 
were  obtained  only  during  this  final, 
polishing  step  of  an  extended  treatment 
train.  EPA  is  not  certain  that  the 
identified  removals  were  not  an  artifact 
of  the  particular  data  set  or  that  such 
removals  are  consistent  and  predictable 
with  this  technology.  While  removals 
were  observed,  EPA  is  not  certain  that 
facilities  would  be  able  to  achieve  the 
consistent  removals  required  for 
compliance  with  a  specific  regulatory 
limit  for  selenium.  Selenium  is  the  only 
metal  pollutant  parameter  regulated  by 
the  CWT  regulation  that  falls  into  this 
category.  The  docket  includes 
documents  which  describe  EPA's 
review  of  the  selenium  data  (DCS  47.1 
and  47.2). 

Although  EPA  proposes  to  delete  the 
regulatory  limits  for  selenium  in  the 
selected  sections,  operation  of  treatment 
systems  required  to  achieve  compliance 
with  the  14  other  metals  limits  will 
ensure  some  continued  removal  of 
selenium,  even  if  not  at  a  consistent  and 
predictable  rate.  EPA  estimates  that 
assuming  no  selenium  removals  would 
decrease  EPA's  December  22,  2000, 
estimated  metals  subcategory  pollutant 
reductions  by  53  Ibs/yr  or  nearly  zero 
percent  of  the  total  estimated  reduction 


of  163  million  Ibs/yr.  Expressed  as  toxic 
pound-equivalents,  the  decrease  as  a 
result  of  assuming  no  selenium 
removals  is  0.014  percent  or  59  Ib-eq/yr 
out  of  the  total  estimated  reduction  of 
415.383  Ib-eq/yr  (DCN  47.3). 

V.  Amendment  To  Remove  Barium, 
Molybdenum,  Antimony,  and  Titanium 
From  the  Oils  Treatment  and  Recovery 
Subcategory 

In  the  December  2000  final  rule,  EPA 
established,  for  the  Oils  Treatment  and 
Recovery  Subcategory,  direct  discharge 
limitations  and  standards  for  barium, 
molybdenum,  antimony,  and  titanium 
as  well  as  18  other  pollutants;  and 
pretreatment  standards  for  barium, 
molybdenum,  and  antimony  as  well  as 
11  other  pollutants.  The  model 
technology  that  was  the  basis  for  the . 
BPT,  BAT,  NSPS,  and  PSNS  limitations 
and  standards  was  emulsion  breaking/ 
gravity  separation,  secondary  gravity 
separation  and  dissolved  air  flotation 
(DAF).  The  PSES  model  technology 
basis  was  emulsion  breaking/gravity 
separation  and  DAF. 

After  publication  of  the  final  rule, 
members  of  the  regulated  community 
evaluated  different  engineering 
strategies  for  complying  with  the 
promulgated  limitations  and  standards. 
Several  companies  and  a  trade 
association  submitted  new  information 
to  EPA  demonstrating  that  the  model 
technology  did  not  consistently  remove 
certain  pollutants  fi-om  oils 
wastestreams  in  specified 
circumstances.  They  concluded  and 
reported  to  EPA  that  the  limitations  and 
standards  were  not  technically 
achievable,  petitioning  EPA  to  delete 
these  pollutants  fi-om  the  regulated 
parameters. 

Based  on  the  data  submitted  to  the 
Agency  concerning  metals  removal  and 
the  model  technology,  EPA  reexamined 
the  technology  to  determine  whether  it 
would  achieve  consistent  and 
predictable  removals  of  metal 
pollutants.  As  noted  above,  the  model 
technology  consists  of  emulsion 
breaking/gravity  separation,  secondary' 
gravity  separation  and  DAF.  During  the 
DAF  phase  of  treatment,  surface  active 
agents,  coagulating  agents,  and 
polyelectrolytes  are  added  to  the 
wastewater  and  the  pH  of  the  system  is 
adjusted.  The  effect  of  the  addition  of 
coagulating  agents  and  pH  adjustment  is 
to  promote  precipitation  of  metals  and 
their  consequent  removal.  Different 
metals  are  removed  more  effectively  at 
different  concentrations  of  coagulating 
agents  and  at  different  pH  levels.  EPA 
examined  its  data  base  to  identify  which 
of  the  metals  pollutants  were  removed 
consistently  and  predictably  by  the 


treatment  system  that  was  the  basis  for 
the  final  limitations.  The  result  of  this 
review  demonstrated  that  removals  were 
not  consistent  and  predictable  for  the 
following  pollutants:  Barium, 
molybdenum,  antimony  and  titanium. 
As  a  result,  EPA  proposes  to  remove  the 
limitations  and  standards  for  barium, 
molybdenum,  antimony  and  titanium 
from  Subcategory  B  and  modify  the 
related  provisions  of  Subcategory  D  to 
reflect  these  changes. 

Even  though  this  amendment  would 
delete  the  limitations  and  standards  for 
these  four  metal  pollutants,  the  control 
of  other  metal  pollutants  ensures  some 
incidental  removals  for  these 
parameters.  For  direct  discharge 
facilities,  limitations  for  nine  other 
metals  remain  in  place.  For  indirect 
discharge  facilities,  pretreatment 
standards  for  six  other  metals  remain  in 
place. 

A.  Barium 

EPA  proposes  to  amend  40  CFR  part 
437  by  deleting  the  respective  BPT. 
BAT,  NSPS.  PSES,  and  PSNS 
limitations  and  standards  for  barium 
ft-om  §§437.21,  437.23,  437.24,  437.25 
and  437.26.  Section  VI  below  describes 
the  methodology  used  to  revise  the 
related  segments  of  the  Multiple 
Wastestreams  Subcategory  to  reflect 
deletion  of  barium  from  the  Oils 
Treatment  and  Recovery  subcategory. 

EPA  received  information  and  data 
fi-om  several  companies  and  »  CWT 
trade  association  concerning  barium 
concentrations  in  different  types  of 
waste  receipts  treated  at  CWT  facilities. 
EPA  evaluated  this  information  and 
concluded  that  its  model  technology 
would  not  reliably  and  consistently 
remove  barium  to  the  limits  required  in 
the  oils  subcategory.  The  record 
includes  the  additional  information 
provided  to  the  Agency  with  the  request 
for  changes  to  the  regulation  and  EPA's 
review  of  that  information  {DCNs 
43.2.49.43.2.51,43.2.54,43.2.60.44.1.1. 
44.2.  44.3,  45.29.1,  and  47.7). 

The  commenters  noted  that  CV\T 
facilities  accept  a  variety  of  oily  waste 
receipts  that  contain  barium  including 
used  lubricating  oils  and  greases  and  oil 
and  gas  extraction  drilling  fluids  and 
brine.  The  information  and  data 
indicates  that  barium  is  usuallv 
precipitated  as  barium  sulfatp  and  that 
sedimentation  rather  than  dissolved  air 
flotation  would  provide  more  consistent 
barium  removals.  • 

EPA's  single-stage  DAF  model 
treatment  system  was  designed 
primarily  to  remove  suspended  solids 
and  dispersed  oil  and  grease  from  oily 
wastewater.  The  use  of  treatment 
chemicals  provides  an  effective  means 
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of  increasing  the  efficiencies  of  DAF 
treatment  systems  in  removing 
suspended  solids  and  may  also  enhance 
the  removal  of  metals  (EKHN  41.2,  pages 
8-13  to  15).  The  operating  conditions  of 
the  model  treatment  technologj' 
evaluated  for  the  final  regulation 
included  the  addition  of  treatment 
chemicals  (aluminum  sulfate,  caustic 
soda,  and  polymers).  Use  of  aluminum 
sulfate  (alum)  precipitates  barium 
sulfate  which  has  a  specific  gravity  4.5 
times  heavier  than  water;  the  use  of 
polymers  flocculate  suspended 
particles. 

Because  of  the  density  of  barium 
sulfate  and  the  use  of  polymers,  large 
floe  formations  would  tend  to  sink  and 
smaller  floe  formations  would  tend  to 
float.  However,  if  colloidal  suspensions 
are  formed,  DAF  would  tend  to  be 
ineffective.  Therefore,  removing  barium 
sulfate  by  DAF  requires  a  careful 
balance  between  forming  a  large  enough 
floe  to  be  floated  but  not  too  large  to 
sink.  In  this  situation,  it  appears  that  the 
model  DAF  technology  would  not 
reliably  and  consistently  provide  the 
pollutant  reductions  that  form  the  basis 
for  the  promulgated  limitations.  Thus, 
EPA  proposes  to  remove  the  limitations 
and  standards  for  barium  from 
Subcategory  B  and  the  associated 
provisions  of  Subcategory  D.  We  did  not 
intend  to  regulate  a  pollutant  in  the  oils 
waste  receipts  subcategory  for  which 
compliance  could  not  be  consistently 
and  predictably  achieved  with  the 
model  DAF  treatment  system. 

Although  EPA  proposes  to  delete  the 
regulatory  limits  for  barium,  operation 
of  treatment  systems  required  to  achieve 
compliance  with  other  metals  limits 
will  ensure  some  continued  removal  of 
barium,  even  if  not  at  a  consistent  and 
predictable  rate.  Even  if  there  were  no 
incidental  removals  for  barium,  the 
estimated  pollutant  reduction  for  this 
regulation  remains  relatively 
unchanged,  i.e.,  the  December  22,  2000, 
estimated  oils  subcategory  pollutant 
reductions  would  decrease  by  2,115  lbs/ 
yr  or  0.22  percent  of  the  total  estimated 
reduction  of  941,622  Ibs/jT.  Expressed 
as  toxic  pound-equivalents,  the  decrease 
as  a  result  of  assuming  no  bariimi 
removals  is  less  than  0.008  percent  or  4 
Ib-eq/yr  out  of  the  total  estimated 
reduction  of  52,447  Ib-eq/yr  (DCN  47.3). 

B.  Molybdenum,  Antimony,  and 
Titanium 

EPA  proposes  to  amend  40  CFR  part 
437  by  deleting  the  respective  BPT, 
BAT,  and  NSPS  limitations  and 
standards  for  molybdenum,  antimony, 
and  titanium  from  §§437.21,  437.23, 
437.24;  and  by  deleting  the  respective 
PSES  and  ''SNS  standards  for 


raolybdenui  i  and  antimony  from 
§§  437.25  ai  d  437.26.  Section  VI  below 
describes  th  3  methodology  used  to 
revise  the  re  lated  segments  of  the 
Multiple  Wi  stestreams  Subcategory  to 
reflect  delet  on  of  molybdenum, 
antimony,  a  id  titanium  from  the  Oils 
Treatment  a  id  Recovery  subcategory. 

EPA's  sin  ;le-stage  DAF  model 
treatment  sj  stem  was  designed 
primarily  to  remove  suspended  solids 
and  dispersi  sd  oil  and  grease  from  oily 
wastewater.  The  use  of  treatment 
chemicals  p  -ovides  an  effective  means 
of  increasin  ;  the  efficiencies  of  DAF 
treatment  s]  stems  in  removing 
suspended  !  oiids  and  may  also  enhance 
the  removal  of  metals  (DCN  41.2,  pages 
8-13  to  15).- The  conditions  under 
which  the  n  odel  treatment  technology 
operated  wl  ich  EPA  evaluated  for  the 
final  limitat  ons  and  standards  included 
the  addition  of  treatment  chemicals 
(aluminum  sulfate,  caustic  soda,  and 
polymer)  w  th  pH  adjustments  to 
relatively  st  ong  base  levels  between  9 
to  1 1 .  Thes€  operating  conditions 
optimize  thi ;  removals  of  the  more 
traditional  1  eavy  metals  including 
chromium,  jinc,  lead,  nickel,  copper, 
and  cadmiu  n.- 

After  pub  ication  of  the  December 
2000  final  r  lie,  the  regulated 
community  evaluated  several  different 
engineering  strategies  for  complying 
with  the  lin  itations  and  standards. 
Several  con  panies  and  a  CWT  trade 
association  submitted  new  information 
to  EPA  dem  anstrating  that  the  model 
technology  /vould  not  consistently 
remove  cert  lin  pollutants  from  oils 
wastestrean  s  in  specified 
circumstan(  es.  They  concluded  and 
reported  to  iPA  that  the  antimony, 
molybdenu  n,  and  titanium  limitations 
and  standai  ds  were  not  technically 
achievable,  petitioning  EPA  to  delete 
these  pollul  ants  as  regulated 
parameters.  The  docket  includes  the 
additional  i  nformation  provided  to  the 
agency  and  EPA's  review  of  that 
information  (DCNs  45.12.1,  45.12.2, 
45.12.3.  45. 12.4,  45.25,  45.25.2,  46.5.1, 
46.5.2,  46.5  3,  46.10,  46.11,  46.12,  46.15, 
46.21,  and '7.5). 

Based  on  the  materials  submitted  to 
the  Agency  EPA  reexamined  its  model 
technology  md  the  associated  removal 
data.  The  n  ;w  information  and  data 
demonstrat  ( that  the  oils  subcategory 
model  DAF  treatment  technology  is 
unable  to  c(  insistently  meet  the 
antimony,  i  lolybdenum,  and  titanium 
oils  subcate  gory  limitations  and 
standards,  furthermore,  the  new  data 
demonstrate  that  optimum  removals  of 
antimony,  i  lolybdenum,  and  titanium 
require  trea  tment  with  high 
concentrati  )ns  of  iron  (ranging  from 


1,000  to  5,000  mg/1 )  and,  for  antimony 
and  molybdenum,  pH  adjustments  to 
relatively  strong  acid  levels  between  4 
to  5.  Therefore,  to  ensure  compliance 
with  the  antimony,  molybdenum,  and 
titanium  limitations  and  standards, 
many  oily  waste  facilities  would  need  to 
add  a  second-stage  chemical 
precipitation  step  operated  at  a 
relatively  low  pH  (between  4  and  5) 
and/or  the  addition  of  large  quantities  of 
iron  (1,000  to  5,000  mg/1),  and  followed 
by  clarification  or  filtration. 

EPA  did  not  intend  to  regulate  a 
pollutant  in  the  oils  waste  receipts 
subcategory  for  which  compliance  could 
only  be  obtained  with  the  addition  of 
uniquely  designed  chemical 
precipitation  systems  to  the  model 
technology.  Based  on  the  information 
and  data  provided,  we  conclude  that  in 
many  situations  CWT  facilities  subject 
to  Subpart  B  would  not  be  able  to 
comply  with  the  antimony, 
molybdenum,  and  titanium  limitations 
and  standards  through  the  use  of  the 
model  DAF  technology  alone.  Many 
facilities  would  need  to  add  chemical 
precipitation  unit  operations  uniquely 
designed  for  antimony,  molybdenum, 
and  titanium  removal.  Due  to  these 
circumstances,  EPA  proposes  to  remove 
the  limitations  and  standards  for  these 
pollutants  from  Subcategory  B  and 
revise  the  associated  provisions  of 
Subcategory  D. 

Although  EPA  proposes  to  delete  the 
regulatory  limits  for  antimony, 
molybdenum,  and  titanium,  operation 
of  treatment  systems  required  to  achieve 
complicmce  with  other  metals  limits 
will  ensure  some  continued  removal  of 
antimony,  molybdenum,  and  titanium, 
even  if  not  at  consistent  and  predictable 
rates.  Even  if  there.were  no  incidental 
removals  for  antimony,  molybdenum, 
and  titanium,  the  estimated  oils 
subcategory  pollutant  reduction  for  this 
regulation  remains  relatively 
unchanged,  i.e.,  the  December  22,  2000, 
estimated  pollutant  reductions  would 
decrease  by  7,828  Ibs/yr  or  0.83  percent 
of  the  total  estimated  reduction  of 
941,622  Ibs/yr.  Expressed  as  pollutant 
pound-equivalents,  the  decrease  as  a 
result  of  assuming  no  antimony, 
molybdenimi,  and  titanium  removals  is 
about  2.89  percent  or  1,518  Ib-eq/yr  out 
of  the  total  estimated  reduction  of 
52,447  Ib-eq/yr  (DCN  47.3). 

VI.  Amendment  To  Revise  the  Related 
Multiple  Wastestreams  Subcategory 
Segments 

EPA,  in  the  December  2000  final  rule, 
established  limitations  and  standards 
for  facilities  that  treat  a  combination  of 
metal-bearing,  oily  or  organic  wastes, 
wastewater  or  used  material.  Use  of 
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these  Multiple  Wastestreams 
Subcategory  limitations  and  standards 
simplifies  implementation  of  the  rule 
and  compliance  monitoring  for  CWT 
facilities  that  treat  wastes  subject  to 
more  than  one  of  the  other 
subcategories.  These  facilities  may  elect 
to  comply  with  the  provisions  of  the 
Multiple  Wastestreams  Subcategory 
rather  than  the  applicable  individual 
provisions  of  the  metals,  oils,  and 
organics  treatment  and  recovery 
subcategories  in  the  circumstances 
described  in  40  CFR  437.40. 

EPA  developed  four  sets  of  limitations 
for  each  of  the  possible  combinations  of 
the  three  subcategories  of  wastestreams. 
These  are  mixtures  of  (1)  metal -bearing, 
oils,  and  organics  waste  receipts;  (2) 
metal-bearing  and  oils  waste  receipts; 
(3)  metal-bearing  and  organics  waste 
receipts;  and  (4), oils  and  organics  waste 
receipts.  EPA  derived  these  limitations 
and  standards  by  combining  pollutant 
limitations  and  standards  from  each 
possible  combination  of  subcategories 
and  selecting  the  most  stringent 
pollutant  values  where  they  overlap. 
(For  each  pollutant,  EPA  selected  the 
most  stringent  maximum  monthly 
average  limitations  and  its 
corresponding  maximum  daily 
limitation.)  Today's  proposal  would 
modify  the  Multiple  Wastestreams 
Subcategory  limitations  and  standards 
to  account  for  the  removal  of  selenium 
from  the  Metals  Subcategory  limitations 
and  standards  and  the  removal  of 
barium,  molybdenum,  antimony  and 
titanium  from  the  Oils  Treatment  and 
Recovery  Subcategory. 

A.  Selenium 

EPA  proposes  to  amend  40  CFR  part 
437  by  deleting  the  respective  BPT, 
BAT,  PSES,  and  PSNS  limitations  and 
standards  for  selenium  from 
§§  437.42(b),  (c),  and  (d);  437.44(b),  (c), 
and  (d);  437.46(b),  (c),  and  (d);  and 
437.47(b),  (c),  and  (d).  Because  selenium 
was  regulated  in  the  Metals  Treatment 
and  Recovery  Subcategory  but  not  in  the 
Oils  or  Organics  Treatment  and 
Recovery  Subcategories,  there  are  no 
overlapping  limitations  for  this 
pollutant.  Therefore,  the  result  of 
deleting  selenium  from  the  BPT,  BAT, 
PSES,  and  PSNS  segments  of  the  metals 
subcategory  (see  Section  IV  above) 
would  be  that  selenium  limitations  and 
standards  would  remain  only  in  the 
NSPS  segment  of  the  Multiple 
Wastestreams  Subcategory.  The 
selenium  NSPS  standards  are  based  on 
a  different  model  treatment  system 
involving  the  use  of  selective  metals 
precipitation. 


B.  Barium 

EPA  proposes  to  amend  40  CFR  part 
437  by  deleting  the  respective  BPT, 
BAT,  NSPS,  PSES,  and  PSNS 
limitations  and  standards  for  barium 
from  §§  437.42(b),  (c),  and  (e);  437.44(b). 
(c),  and  (e);  437.45(b),  (c),  and  (e); 
437.46(b).  (c),  and  (e);  and  437.47(b),  (c), 
and  (e).  Because  barium  was  regulated 
in  the  Oils  Treatment  and  Recovery 
Subcategorj'  but  not  in  the  Metals  or 
Organics  Treatment  and  Recovery 
Subcategories,  there  are  no  overlapping 
limitations  for  this  pollutant.  Therefore, 
the  result  of  deleting  barium  from  the, 
oils  subcategory  (see  Section  V  above)  is 
that  there  would  be  no  barium 
limitations  and  standards  for  any 
segment  of  the  Multiple  Wastestreams 
Subcategory. 

C.  Molybdenum 

EPA  proposes  to  amend  40  CFR  part 
437  by  deleting  the  respective  BPT, 
BAT,  NSPS,  PSES,  and  PSNS 
limitations  and  standeirds  for 
molybdenum  from  §§  437.42(c), 
437.44(c),  437.45(c),  437.46(c),  and 
437.47(c).  EPA  had  originally 
promulgated  molybdenum  limitations 
for  the  Oils  Treatment  £md  Recovery 
Subcategory  and  the  Organics  Treatment 
and  Recovery  Subcategory  but  not  in  the 
Metals  Treatment  and  Recovery 
Subcategory.  If  EPA  promulgates  this 
amendment  as  proposed,  there  would  be 
limitations  for  this  pollutant  only  in  the 
organics  subcategory.  Since  the  organics 
subcategory  molybdenum  limitations 
were  more  stringent  than  those  in  th& 
oils  subcategory,  the  molybdenum 
limitations  in  the  related  segments  of 
the  multiple  wastestreams  subcategory 
would  continue  to  be  based  on  the 
organics  subcategory  limitations. 

D.  Antimony 

EPA  proposes  to  amend  40  CFR  part 
437  by  deleting  the  respective  PSES  and 
PSNS  standards  for  antimony  from 
§§  437.46(e)  and  437.47(e),  and  by 
revising  the  respective  BPT,  NSPS, 
PSES,  and  PSNS  limitations  and 
standards  for  antimonv  in  §§  437.42(b), 
(c),  and  (e),  437.45(e),  437.46(b)  and  (c), 
and  437.47(b)  and  (c). 

Because  antimony  was  originally 
regulated  for  indirect  discharges  in  the 
Metals  and  Oils  Treatment  and 
Recovery  Subcategories  but  not  in  the 
Organics  Treatment  and  Recovery 
Subcategory,  there  would  be  PSES  and 
PSNS  standards  for  this  pollutant  only 
in  the  Metals  subcategory,  if  EPA 
promulgates  the  amendments  as 
proposed.  The  antimony  standards  in 
the  related  indirect  discharge  segments 
of  the  Multiple  Wastestreams 


subcategory  would  therefore  be  based 
on  the  Metals  subcategory  limitations. 

ki  the  December  2000  rule,  EPA 
regulated  antimony  for  direct  discharges 
in  the  Metals,  Oils,  and  Organics 
Treatment  and  Recovery  Subcategories. 
If  EPA  promulgates  this  amendment  as 
proposed,  there  would  be  BPT,  BAT, 
and  NSPS  limitations  and  standards  for 
this  pollutant  only  in  the  Metals  and 
Organics  subcategories.  Therefore  the 
BPT,  BAT,  and  NSPS  antimony 
limitations  and  standards  in  the  related 
direct  discharge  segments  of  the 
Multiple  Wastestreams  subcategory 
would  be  based  on  the  most  stringent 
antimony  limitations  in  the  overlapping 
Metals  and  Organics  subcategories. 

E.  Titanium 

EPA  proposes  to  amend  40  CFR  part 
437  by  deleting  the  respective  BPT, 
BAT,  and  NSPS  limitations  and 
standards  for  titanium  from 
§§  437.42(e).  437.44(e).  and  437.45(e), 
and  by  revising  the  respective  BPT 
limitations  for  titanium  in  §§  437.42(b) 
and  (c).  Because  titanium  was  regulated 
for  direct  discharges  in  the  Metals  and 
Oils  Treatment  and  Recovery 
Subcategories  but  not  in  the  Organics 
Treatment  and  Recovery  Subcategory, 
there  would  be  BPT,  BAT,  and  NSPS 
limitations  and  standards  for  this 
pollutant  only  in  the  metals 
subcategory,  if  EPA  promulgates  this 
amendment  as  proposed.  Therefore  the 
BPT,  BAT,  and  NSPS  titanium 
limitations  and  standards  in  the  related 
direct  discharge  segments  of  the 
Multiple  Wastestreams  subcategory 
would  be  based  on  the  titanium 
limitations  and  standards  in  the  Metals 
subcategory. 

Vn.  Corrections  and  Edits  to  40  CFR 
437 

EPA  proposes  to  correct  a  technical 
error  contained  in  the  December  22, 
2000,  final  rule.  The  Federal  Register 
publication  of  the  final  rule  (65  FR 
81241)  contained  an  error  in  §  437.42(d) 
for  the  maximum  monthly  average  BOD5 
limitation  for  direct  discharge  facilities 
subject  to  the  Multiple  Wastestreams 
Subcategory  for  combined  metals  and 
organics  waste  receipts.  The  3.0  mg/1 
BOD5  maximum  monthly  average 
limitation  is  revised  to  read  53.0  mg/1. 
This  matches  the  limitation  in  the  final 
rule  signed  by  the  Administrator  on 
August  28,  2000.  The  correct  53.0 
mg/1  BOD1  limitation  for  this  segment  is 
reflected  in  the  August  2000 
"Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Centralized  Waste  Treatment 
Industry— Final,"  (EPA  821-R-O0-020) 
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as  well  as  the  supporting  information 
and  analyses  in  (he  record. 

The  "Authority"  citation  is  revised  to 
conform  with  current  guidance  from  the 
Federal  Register  Office. 

Vm.  Summary  of  Proposed  Actions  and 
Solicitation  of  Data  and  Comments 

A.  Summary  of  Proposed  Actions 

The  Agency  is  proposing  to  delete 
certain  limitations  and  standards  for 
selenium  from  the  metals  subcategory 
and  for  antimony,  barium, 
molybdenum,  and  titanium  from  the 
oils  subcategory.  The  proposal  also 
reflects  these  changes  in  the  multiple 
wastestreams  subcategory.  We  have 
concluded  that  the  model  technologies 
that  provided  the  basis  for  the 
limitations  and  standards  do  not 
consistently  and  predictably  remove 
these  pollutants  to  the  specified  levels 
for  compliance.  Nevertheless,  operation 
of  treatment  systems  required  to  achieve 
compliance  with  other  metals  limits 
will  ensure  some  continued  removal  of 
these  five  metals,  even  if  not  at 
consistent  and  predictable  rates.  Even  if 
there  were  no  incidental  removals  for 
these  metals,  the  estimated  pollutant 
reduction  for  this  regulation  remains 
'  relatively  unchanged,  i.e.,  the  December 
22,  2000,  estimated  pollutant  reductions 
would  decrease  by  9;996  Ibs/yr  or  0.006 
percent  of  the  total  estimated  reduction 
of  166.125,128  Ibs/yr  for  the  CWT 
regulation.  Expressed  as  toxic  pound- 
equivalents,  the  decrease  as  a  result  of 
assuming  no  removals  for  these  metals 
is  0.32  percent  or  1,581  Ib-eq/yr  out  of 
the  total  estimated  reduction  of  487,644 
Ib-eq/yr  for  the  CWT  regulation  {DCN 
47.8). 

Even  though  EPA  does  not  believe 
that  the  potential  increases  in  pollutant 
discharges  related  to  the  proposed 
amendments  result  in  any  significant 
environmental  effects,  we  will  continue 
to  monitor  the  discharges  from  this 
industry  as  part  of  the  biennial  Effluent 
Guidelines  Program  Plans  required 
under  section  304(m)  of  the  Clean  Water 
Act. 

B.  Solicitation  of  Data  and  Comments 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  commenters  address 
whether  the  record  supports  EPA's 
conclusions  that  the  technology  on 
which  it  based  the  final  limitations  and 
standards  does  not  provide  consistent 
and  predictable  removals  for  the 
pollutants  the  Agency  has  proposed  to 

Relate  from  the  regulation.  Any 
suggestions  for  changes  or  revisions 
should  be  supported  by  adequate 

.  technical  data. 


EPA  is  pai  ticularly  interested  in 
recerving  co;  nment  on  an  issue  raised  by 
the  National  Oil  Recyclers  Association 
(NORA)  in  i^  request  for  deletion  of 
molybdenum  limitations  from  certain 
subcategorie  3.  NORA  submitted 
information  ;o  the  Agency  with  a 
request  that  iPA  delete  the 
molybdenur  i  limitations  and  standards 
from  the  Oq  anics  Treatment  and 
Recovery  su  )category  and  from  the 
related  sections  of  the  Multiple 
Wastestreanls  subcategory  (DCNs  45.32  . 
and  45.33).  They  state  that  many  CWT 
organics  subcategory  facilities  have 
molybdenui*  influent  raw  waste 
concentratia  ns  that  are  too  high  "^or 
effective  bio  ogical  treatment.  Based  on 
our  prelimir  ary  assessment  of  this  new 
information  uid  data  we  will  probably 
delete  the  m  alybdenum  limitations  from 
the  organics  subcategory.  However,  we 
are  seeking  i  dditional  information  to 
augment  the  record  before  finalizing 
such  a  chanj  e.  As  a  consequence,  EPA 
is  not  today  Jroposing  to  remove  the 
molybdenui  i  limitations  and  standards 
as  requested  by  NORA;  however,  EPA 
plans  to  eva  uate  closely  any  additional 
information  it  receives  on  this  subject. 
When  EPA  |  romulgates  the  final  rule, 
we  will  like  y  delete  these  limitations 
and  standar(  s  from  the  organics 
subcategory  md  the  related  sections  of 
the  multiple  wastestream  subcategory  if 
we  receive  a  lequate  supporting 
documentat  on.  The  discussion  below 
describes  th^   kind  of  information  EPA 
would  need  lefore  it  could  delete  the 
molybdenui  i  limitations  and  standards 
from  the  CV\  T  organics  subcategory. 

Comment!  ts  should  submit 
information  showing  that  well-designed 
and  well-op  irated  treatment  systems 
employing  t  le  BAT  technology  used  as 
the  basis  for  the  organics  subcategory 
limitations  s  nd  standards  will  not 
provide  com  istent  and  predictable 
removals  foi  molybdenum. 

The  infon  lation  and  data  should 
characterize  the  influent  pollutant  levels 
(including  n  olybdenuml  as  well  as  the 
effluent  levois  being  discharged  in  the 
treated  final 'effluent  resulting  from  the 
treatment  of  jorganics  waste  receipts  at 
facilities  wil  h  BAT  technology  for  the 
organics  sub  category.  To  the  extent 
possible,  we  want  to  characterize 
organics  sub  category  treatment  prior  to 
comminglin  5  with  wastewaters  from 
other  subcat  Jgories,  non-contaminated 
stormwater,  pr  other  sources  of  water. 

Comments  should  include  sufficient 
information  end  data  to  determine  if  the 
biological  treatment  system  is  well- 
designed  an|l  well-operated  during  the 
sampling  pe|-iod(s).  To  the  extent 
possible,  the  information  and  data 
should  inch  de  (1)  block  diagrams 


identifying  the  influent,  intermediate, 
and  final  outfall  sampling  points; 
holding  tanks  and  equalization  units; 
each  component  or  stage  of  the 
biological  treatment  system;  and  any 
post  biological  imit  operations;  (2)  Uie 
hydraulic  and  pollutant  load  design 
bases  including  hydraulic  residence 
times  in  each  stage  of  the  biological 
treatment  system;  (3)  the  operational 
information  and  data  that  demonstrate 
go^d  operation  for  the  sampling 
period(s);  (4)  relative  flows  of  the 
influent  waste  receipts  and  equalization 
characteristics;  and  (5)  analytical  anc^ 
flow  data  for  each  sampling  point 
including,  to  the  extent  available,  the 
design  and  operation  parameters, 
molybdenum,  total  suspended  solids 
(TSS),  5-day  biochemical  oxygen 
demand  (BOD5),  chemical  oxygen 
demand  (COD),  and  other  regulated  and 
relevant  parameters.  Please  note  what 
types  of  samples  were  collected  at  each 
sampling  point  (grab  or  composite)  as 
well  as  the  analj^cal  methods  used.  If 
grab  sample  data  are  provided,  please 
document  how  the  grab  samples 
represent  typical  wastewater 
characteristics.  The  rationale  should  at 
least  address  the  flow  and  concentration 
variability  of  the  organics  f   bcategory 
waste  receipts  and  any  other 
commingled  wastestreams  as  well  as  the 
residence  times  and  mixing 
characteristics  of  any  equalization  unit 
operations. 

IX.  POTW  Pretieatment  Program 
Alternatives  in  Light  of  the  December 
22,  2003  Compliance  Deadline 

EPA  is  likely  to  take  final  action  on 
today's  proposal  with  only  a  short 
amount  of  time  remaining  before  the 
December  22,  2003,  deadline  for 
indirect  dischargers  to  comply  with  the 
2000  pretreatment  standards  that  are  the 
subject  of  today's  proposal.  EPA 
understands  that  POTWs  are  afready 
preparing  pretreatment  control 
mechanisms  to  implement  those 
pretreatment  standards.  In  view  of  the 
fact  that  EPA's  rulemaking  and  the 
issuance  of  pretreatment  control 
mechanisms  are  proceeding  on  parallel 
tracks,  EPA  recommends  that  the 
POTWs  consider  one  of  several 
approaches  to  account  for  the  situation. 
For  example,  a  POTW  could  decide  to 
include,  in  the  proposed  and,  if 
necessary,  final  emiendments  to  its  local 
pretreatment  program,  alternative  sets  of 
limitations  that  reflect  both  the 
requirements  as  they  exist  in 
unamended  form  today  and  the 
requirements  that  would  apply  if  EPA 
promulgates  amendments  as  proposed 
today.  The  first  set  of  limitations  would 
establish  requirements  for  each 
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pollutant  and  subcategory  as  published 
in  the  2000  rule.  The  second  set  of 
limitations  would  state  that,  if  prior  to 
December  22,  2003,  EPA  has  amended 
part  437  to  remove  pretreatment 
standards  for  selenium,  barium, 
molybdenum,  antimony,  and  titanium 
for  certain  speciHed  subcategories,  then 
the  limitations  specified  above  for  those 
pollutants  and  subcategories  would  not 
apply. 

Alternatively,  EPA  recommends  that 
the  POTWs  consider  including,  in  the 
proposed  and,  if  necessary,  final 
amendments  to  its  pretreatment 
program  a  provision  stating  that  the 
limitations  for  selenium,  barium, 
molybdenum,  antimony,  and  titanium 
correspond  to  those  pretreatment 
standards  that  are  in  effect  for  Clean 
Water  Act  purposes  on  December  22, 
2003.  By  including  a  provision  like  this, 
the  POTW  can  incorporate  the  most 
recent  EPA  decisions  regarding 
pretreatment  standards  for  these 
pollutants  without  the  need  for  further 
administrative  proceeding.  The  POTW 
would  be  free,  of  course,  following 
promulgation  of  any  changes  to  the 
pretreatment  standards  to  revise  its  local 
pretreatment  program  specifically  to 
reflect  any  changes. 

X.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  (October  4,  1993)],  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
"Hie  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Rai$e  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposal  is  not  a  "significant  regulatory 


action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  would  not  in)pose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et.  seq.  It  would 
merely  delete  the  limitations  for  five 
pollutants  from  certain  pEovisions  of  the 
current  rule  and  corrects  a  limitation  for 
another  pollutant  that  was  incorrectly 
transcribed  from  the  version  signed  by 
the  EPA  Administrator.  Consequently, 
today's  proposed  rule  does  not  establish 
any  new  information  collection  burden 
on  the  regulated  community. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  searc^data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq.. 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impact 
of  today's  proposed  rule  on  small 
entities,  a  small  entity  is  defined  as  (1) 
a  small  business  with  gross  revenue 
under  $6  million  (based  on  Small 
Business  Administration  size 


standards);  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposal  rule  removes  or 
revises  the  limitations  and  standards  for 
five  pollutants  from  certain  provisions 
of  the  current  rule  and  corrects  an  error 
in  another  provision.  These  changes 
reduce  the  economic  impacts  of  the 
regulation  on  those  entities,  including 
small  entities,  subject  to  the  limitations 
and  pretreatment  standards.  The 
estimated  reduction  in  the  analytical 
laboratory  costs  of  compliance  is  about 
$496,000  (DCN  47.6).  The  change  to  the 
BODS  limitation  will  result  in  no 
change  in  economic  bnrden  because  this 
modification  merely  corrects  the 
limitation  to  reflect  the  BODS  limitation 
in  the  August  28,  2000,  version  of  the 
regulation  signed  by  the  Administrator. 

We  continue  to  be  interested  in  the 
potential  impacts  of  this  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  199S  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA'  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Feder^  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
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Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling  - 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this   , 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  It  deletes  or  revises  the 
limitations  and  standards  for  five 
pollutants  from  certain  provisions  of  the 
CWT  guideline  and  corrects  an 
inadvertent  error  in  another  limitation 
in  the  codified  version  of  the  current 
rule.  The  effect  of  these  changes  is  to 
reduce  the  cost  of  the  CWT  regulations 
promulgated  earlier.  Thus,  today's 
proposed  rule  is  not  subject  to  the 
requirements -of  sections  202  and  205  of 
the  UMRA. 

For  the  same  reason,  EPA  has 
determined  that  this  proposal  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  The  proposal,  if 
promulgated,  would  not  uniquely  affect 
small  governments  because  small  and 
large  governments  are  affected  in  the 
same  way.  Thus,  today's  proposed  rule 
is  not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13432,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
-1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  haye  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Stat^,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
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Order  13175:  Consultation 
Coordiiiption  With  Indian  Tribal 


F.  Executive 

and 

Government 

Executive  Order  13175,  entitled 
"Consultatic  n  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000),  requires  EPA 
to  develop  a  i  accountable  process  to 
ensure  "mea  ningful  and  timely  input  by 
tribal  officia  s  in  the  development  of 
regulatory  p  ilicies  that  have  tribal 
implications ."  "Policies  that  have  tribal 
implication!  "  are  defined  in  the 
Executive  O  der  to  include  regulations 
that  have  "s  ibstantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal    . 
government  and  the  Indian  tribes,  or  on 
the  distribui  ion  of  power  and 
responsibili  ies  between  the  Federal 
government  and  Indian  tribes." 

This  prop  )sed  rule  does  not  have 
tribal  implit  ations.  It  will  not  have 
substantial  <  irect  effects  on  tribal 
government ;,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribe  i  or  on  the  distribution  of 
power  and  i  ssponsibilities  between  the 
Federal  govi  irnment  and  Indian  tribes.  It 
deletes  or  n  vises  the  limitations  and 
standards  fc  r  five  pollutants  from 
certain  prov  isions  of  the  current  rule 
and  correct!  an  inadvertent  printing 


error  in  another  section.  EPA  has  not 
identified  any  CWT  facilities  covered  by 
today's  proposed  rule  that  are  owned 
and/or  operated  by  Indian  tribal 
governments.  No  Indian  tribes  are 
responsible  for  implementing  the  CWA 
NPDES  permitting  program.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule.  In  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  tribal  governments, 
EPA  specifically  solicits  comments  on 
this  proposed  rule  from  tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Orfier  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposal  is  not  subject  to  E.O. 
13045  because  it  is  not  economically 
significant  as  defined  under  Executive 
Order  12866.  Further,  this  proposal  does 
not  concern  an  environmentarhealth  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposal  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355;  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d),  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
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steindards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget 
(OMB),  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  437  < 

Environmental  protection,  Waste 
treatment  and  disposal,  Water  pollution 
control. 

Dated:  September  2,  2003. 
Marianne  Lamont  Horinko, 
Acting  Administrator. 

For  reasons  set  out  in  the  preamble, 
40  CFR  chapter  I  is  proposed  to  be 
amended  as  follows: 

PART  437— THE  CENTRALIZED 
WASTE  TREATMENT  POINT  SOURCE 
CATEGORY 

1.  The  authority  citation  for  part  437 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  131],  1314,  1316. 
1317,  1318,  1342,  and  1361. 

§437.11    [Amended] 

2.  Section  437.11(a)  is  amended  by 
removing  the  entry  for  "Selenium"  in 


the  BPT  Limitations  table,  under  the 
heading  "Metal  Parameters." 

§437.13    [Amended] 

3.  Section  437.13(a)  is  amended  by 
removing  "selenium,."  ' 

§437.15    [Amended] 

4.  Section  437.15(a)  is  amended  by 
removing  "selenium,." 

§437.16    [Amended] 

5.  Section  437.16(a)  is  amended  by 
removing  "selenium,." 

§437.21     [Amended] 

6.  Section  437.21  is  amended  by 
removing  the  following  entries  in  the 
BPT  Limitations  table,  under  the 
heading  "Metal  Parameters": 

a.  Antimony. 

b.  Barium. 

c.  Molybdenum. 

d.  Titanium. 

§437.23    [Amended] 

7.  Section  437.23  is  amended  by 
removing  the  following  entries: 

a.  "antimony,." 

b.  "barium,." 

c.  "molybdenum,." 

d.  "titanium.." 

§437.24    [Amended] 

8.  Section  437.24  is  amended  by 
removing  the  following  entries: 

a.  "antimony,." 

b.  "barium,," 

c.  "molybdenum,," 

d.  "titanium,." 

BPT  Limitations 


§437.25    [Amended] 

9.  Section  437.25  is  amended  by 
removing  the  following  entries  in  the 
Pretreatment  Standards  (PSES)  table, 
under  the  heading  "Metal  Parameters": 

a.  Antimony. 

b.  Barium. 

c.  Molybdenum.         - 

§437.26    [Amended] 

10.  Section  437.26  is  amended  by 
removing  the  following  entries: 

a.  "antimony,." 

b.  "barium.." 

c.  "molybdenum,." 

§437.42    [Amended] 

11.  Section  437.42  is  amended  as 
follows: 

a.  In  paragraph  (b)(1)  by  removing  the 
following  entries  in  the  BPT  Limitations 
table,  under  the  heading  "Metal 
Parameters": 

i.  Barium, 
ii.  Selenium. 

b.  In  paragraph  (b)(1)  by  revisi.ig  the 
entry  for  "Antimony"  in  the  BPT 
Limitations  table  under  the  heading 
"Metal  Parameters"  to  read  as  follows: 

§  437.42    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 


(b) 
(1) 


*  *   * 

*  *   * 


Regulated  parameter 


Maximum 
daily' 


Maximum 
monthly  avg.' 


Metal  Parameters 


Antimony 


0.249 


0.206 


'mg/L  (ppm). 


c.  In  paragraph  (b)(1)  by  revising  the 
entry  for  "Titanium"  in  the  BPT 
Limitations  table  under  the  heading 
"Metal  Parameters"  to  read  as  follows: 


§437.42    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 


(b)  *   *   * 
(1)  *   *   * 
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BPr  Limitations 


Regulated  parameter 


Maximum 
dajly^ 


Maximum 
monttily  avg.^ 


M4  tal  Parameters 


Titanium 


0.0947 


0.0618 


'mg/L  (ppm). 


d.  In  paragraph  (c)(1)  by  removing  the 
following  entries  in  the  BPT  Limitations 
table,  under  the  heading  "Metal 
Parameters": 

i.  Barium. 

ii.  Molybdenum.  •  , 


iii.  Seleniun  . 

e.  In  paragra  jh  (c)(1)  by  revising  the 
entry  for  "Ant  mony"  in  the  BPT 
Limitations  tal  ile  under  the  heading 
"Metal  Param*  ters"  to  read  as  follows: 


§  437.42    Effluent  limitations  attainable  by 
the  application  of  the  t)est  practicable 
control  technology  currently  available 
(BPT). 


(c)* 
(D* 


\ 


BF  r  Limitations 


Regulated  parameter 


Maximum 
daily^ 


Maximum 
monthly  avg.' 


M(  tal  Parameters 


Antimony 


0.249 


0.206 


^mg/L  (ppm). 


f.  In  paragraph  (c)(1)  by  revising  the 
entry  for  "Titanium"  in  the  BPT 
Limitations  table  under  the  heading 
"Metal  Parameters"  to  read  as  follows: 


§437.42    Efflu<  nt  limitations  attainable  by 
the  application  >f  the  best  practicable 
control  technol<  >gy  currently  available 
(BPT). 


BPT  Limitations 


(c) 

(1) 


*  *  * 

*  *  * 


Regulated  parameter 


Maximum 
daily^ 


Maximum 
monthly  avg.^ 


Nh  tal  Parameters 


Titanium 


0.0947 


0.0618 


^mg/L  (ppm). 


g.  Paragraph  (d)(1)  is  amended  by: 

i.  Revising  the  entry  for  "BOD5"  in  the    (BPT), 
BPT  Limitations  table  under  the  heading     *        *        * 
"Conventional  Parameters"  as^foUows:  (d)  *   *   * 


§  437.42    Effluent  limitations  attainable  by 
the  application  pf  the  best  practicable 
control  techno!  >gy  currently  available 


(1) 


^ 
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BPT  Limitations 


Regulated  parameter 


Maximum 
daily  1 


Maximum 
monthly  avg. 


Conventional  Parameters 


BODs 


163 


53.0 


'mg/L  (ppm). 


ii.  Removing  the  entry  for  "Selenium' 
in  the  BPT  Limitations  table  under  the 
heading  "Metal  Parameters." 

h.  Paragraph  (e)  is  amended  by 
removing  the  following  entries  in  the 


i.  Barium. 

ii.  Titanium. 

i.  Paragraph  (e)  is  amended  by 
revising  the  entry  for  "Antimoiiy"  in  the 
BPT  Limitations  table  under  the  heading 


BPT  Limitations  table  under  the  heading     "Metal  Parameters"  to  read  as  follows: 
"Metal  Parameters": 


§437.42    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

***** 


BPT  Limitations 

Regulated  parameter 

Maximum 
daily^ 

Maximum 
monthly  avg.^ 

• 

* 

*                                                                  »               ' 

• 

• 

• 

Metal  Parameters 

J. 

Antimony 

Ci  QOfl 

■0.679 

• 

* 

• 

•                                • 

* 

• 

'mg/L  (ppm). 

§437.44    [Amendecq 

12.  Section  437.44  is  amended  as 
follows: 

a.  In  paragraph  (b)(1)  by  removing  the 
following  entries  in  the  BAT  Limitations 
table,  under  the  heading  "Metal 
Parameters": 

i.  Barium, 
ii.  Selenium. 

b.  In  paragraph  (c)(1)  by  removing  the 
following  entries  in  the  BAT  Limitations 
table,  under  the  heading  "Metal 
Parameters": 

i.  Barium. 

ii.  Molybdenum. 

iii.  Selenium. 

c.  In  paragraph  (d)(1)  by  removing  the 
entry  for  "Selenium"  in  the  BAT 


Limitations  table  under  the  heading 
"Metal  Parameters." 

d.  In  paragraph  (e)  by  removing  the 
following  entries  in  the  BAT  Limitations 
table  under  the  heading  "Metal 
Parameters": 

i.  Barium. 
.  Titanium. 


ji. 


§437.45    [Amended] 

13.  Section  437.45  is  amended  as 
follows: 

a.  In  paragraph  (b)(1)  by  removing  the 
entry  for  "Barium"  in  the  Performance 
Standards  table,  under  the  heading 
"Metal  Parameters." 

b.  In  paragraph  {c)(l)  by  removing  the 
following  entries  in  the  Performance 
Standards  table,  under  the  heading 
"Metal  Parameters": 

Performance  Standards 


i.  Beuium. 

ii.  Molybdenum. 

c.  In  paragraph  (e)  by  removing  the 
following  entries  in  the  Performance 
Standards  table  under  the  heading" 
"Metal  Parameters": 

i.  Barium. 

ii.  Titanium. 

d.  In  paragraph  (e)  by  revising  the 
entry  for  "Antimony"  in  the 
Performance  Standards  table  under  the 
heading  "Metal  Parameters"  to  read  as 
follows: 

§  437.45    New  Source  Performance 
Standards. 

***».* 

(e)  *   *   * 


Regulated  parameter 


Maximum  daily^ 


Maximum  month- 
ly avg.^ 


Metal  Parameters 


Antimony 


0.928 


0.679 
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Performance  Standards — Continued 


Regulated  parameter 


Maximum  daily^ 


Maximum  month- 
ly avg.^ 


'  mg/L  (ppm). 


§437.46    [Amended] 

14.  Section  437.46  is  amended  as 
follows: 

a.  In  paragraph  (b)(1)  by  removing  the 
following  entries  in  the  Pretreatment 


Standards  (PS 
heading  "Metil 

i.  Barium. 

ii.  Seleniun 

b.  In  paragri 
entry  for  "Ant  imony 
Pretreatment 


iS)  table,  under  the 
Parameters": 


ph  (b)(1)  bv  revising  the 
"  in  the 
J  ;tandards  (PSES)  table 


under  the  heading  "Metal  Parameters" 
to  read  as  follows: 

§  437.46    Pretreatment  Standards  for 
Existing  Sources  (PSES). 

***** 

(h)  *   *   *  " 

(D*  *  * 


Pretreatmi  ;nt  Standards  (PSES) 


Regulated  parameter 


Maximum  daily^ 


Maximum  month- 
ly avg.i 


M  ital  Parameters 


Antimony ' . 


0.249 


0.206 


I  mg/L  (ppm). 


c.  In  paragraph  (c)(1)  by  removing  the 
following  entries  in  the  Pretreatment 
Standards  (PSES)  table,  under  the 
heading  *'Metal  Parameters": 

L  Barium. 

U-  Molybdenum. 


iii.  Seleniui  i 

d.  In  paragriph 
entry  for  "Ani  imony 
Pretreatment 
under  the  hea  iing 
to  read  as  foUi  )ws 


(c)(1)  by  revising  the 
"  in  the 
1  itandards  (PSES)  table 
"Metal  Parameters" 


§  437.46    Pretreatment  Standards  for 
Existing  Sources  (PSES). 

***** 

(c)  *   *   * 
(1)  *   *   * 


Pretreatm 


ENT  Standards  (PSES) 


Regulated  parameter 


Maximum  daily^ 


Maximum  month- 
ly avg/" 


M  etal  Parameters 


Antimony 


0.249 


0.206 


1  mg/L  (ppm). 


e.  In  paragraph  (d)(1)  by  removing  the 
entry  for  "Selenium"  in  the 
Pretreatment  Standards  (PSES)  table 
imder  the  heading  "Metal  Parameters." 

f.  In  paragraph  (e)  by  removing  the 
following  entries  in  the  Pretreatment 
Standards  (PSES)  table  under  the 
heading  "Metal  Parameters": 

i.  Antimony, 
ii.  Barium. 


§437.47    [Am4nded] 

15.  Section  437.47  is  amended  as 
follows: 

a.  In  paragr  iph  (b)(1)  by  removing  the 
following  ent  ies  in  the  Pretreatment 
Standards  (PJ  NS)  table,  under  the 
heading  "Metal  Parameters' 

i.  Barium, 
ii.  Seleniuti. 

b.  In  paragiaph  (b)(1)  by  revising  the 
entry  for  "Antimony"  in  the 


Pretreatment  Standards  (PSNS)  table 
under  the  heading  "Metal  Parameters" 
to  read  as  follows: 

§  437.47    Pretreatment  Standards  for 
Existing  Sources  (PSNS). 

***** 

(b)  *  *  *  . 

(1)  *  *  * 
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Pretreatment  Standards  (PSNS) 


Regulated  parameter 


Maximum  daily^ 


Maximum  month- 
ly avg.'' 


Metal  Parameters 


Antimony 


0.249 


0.206 


1  mg/L  (ppm). 


c.  In  paragraph  (c)(1)  by  removing  the 
following  entries  in  the  Pretreatment 
Standards  (PSNS)  table,  under  the 
heading  "Metal  Parameters"; 

i.  Barium. 

ii.  Molybdenum. 


iii.  Selenium. 

d.  In  paragraph  {e)(l)  by  revising  the 
entry  for  "Antimony"  in  the 
Pretreatment  Standards  (PSNS)  table 
under  the  heading  "Metal  Parameters" 
tojp^d  as  follows: 

Pretreatment  Standards  (PSNS) 


Regulated  parameter 


§  437.47    Pretreatment  Standards  for 
Existing  Sources  (PSNS). 

(c)  *   *   * 

(i)*  *  * 


Maximum  daily' 


Maximum  montti- 
ly  avg/" 


Antimony 


Metal  Parameters 


0.249 


0.206 


1  mg/L  (ppm). 


***.**  f.  In  paragraph  (e)  by  removing  the 

e.  In  paragraph  (d)(1)  by  removing  the  following  entries  in  the  Pretreatment 

entry  for  "Selenium"  in  the  Standards  (PSNS)  table  under  the 

Pretreatment  Standards  (PSNS)  table  heading  "Metal  Parameters":        '^ 

under  the  heading  "Metal  Parameters."  i.  Antimony. 


ii.  Barium.  ^ 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  31 
[RE6-146893-02,  RE(»-1 15037-4)0] 
RIN  1 545-BB31 , 1 545-AY38 

Treatment  of  Services  Under  Section 
482;  Allocation  of  Income  and 
Deductions  From  Intangibles 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  provide 
guidance  regarding  the  treatment  of 
controlled  services  transactions  under 
section  482  and  the  allocatiori  of  income 
from  intangibles,  in  particular  with 
respect  to  contributions  by  a  controlled 
party  to  the  value  of  an  intangible  that 
is  owned  by  another  controlled  peuty. 
These  proposed  regulations  potentially 
affect  controlled  taxpayers  within  the 
meaning  of  section  482.  The  proposed 
regulations  provide  updated  guidance 
that  is  necessary  to  reflect  economic  and 
legal  developments  since  the  issuance  of 
the  current  guidance.  This  document 
also  provides  a  notice  of  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  December  9,  2003. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  January  14, 
2004,  at  10  a.m.  must  be  received  by 
December  23,  2003. 
ADDRESSES:  Send  submissions  to 
CC:PA:LPD:PR  (REG-146893-02  and 
REG-115037-00),  room  5203,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station.  Washington,  DC 
20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4p.m. 
to:  CC:PA:LPD:PR  (REG-146893-02  and 
REG-1 1503 7-02),  Courier's  desk. 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20044.  Alternatively,  taxpayers  may 
submit  electronic  comments  directly  to 
the  IRS  Internet  site  at  www.irs.gov/regs. 
The  public  hearing  will  be  held  in  the 
auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  thie  proposed  regulations,  J. 
Peter  Luedtke  or  Helen  Hong-George, 
(202)  435^5265;  concerning  submissions 
of  comments,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing,  Sonya  M.  Cruse,  y 
(202)  622-7180  (not  toll-free  numbers). 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  48!  I  of  the  Internal  Revenue 
Code  general  y  provides  that  the 
Secretary  ma  r  allocate  gross  income, 
deductions  ai  id  credits  between  or 
among  two  oi  more  taxpayers  owned  or 
controlled  by  the  same  interests  in  order 
to  prevent  ev  ision  of  taxes  or  to  clearly 
reflect  incom  3  of  a  Controlled  taxpayer. 
Comprehensi  ve  regulations  under 
section  482  p  ublished  in  the  Federal 
Register  (33  fR  5849)  on  April  16,  1968, 
provided  guiflance  with  respect  to  a 
wide  range  oi  controlled  transactions, 
including  trajisfers  of  tangible  and 
intangible  pr  )perty  and  the  provision  of 
services.  Rev  sed  and  updated  transfer 
pricing  regulations  were  published  in 
the  Federal  Register  (59  FR  34871,  60 
FR  65553  and  61  FR  21955)  on  July  8, 
1994,  Decern  )er  20,  1995.  and  May  13, 
1996. 

A.  Services  7  ransactions 

While  com  irehensive  in  other 
respects,  the   egulations  issued  in  the 
mid-1990s  di  d  not  modify  substantively 
the  1968  regv  lations  relating  to 
controlled  se  -vices  transactions.  The 
current  services  regulations  at  §  1.482- 
2(b)  provide  generally  that  where  one 
member  of  a  controlled  group  performs 
services  for  t  le  benefit  of  another 
member  witl  out  charge,  or  at  a  charge 
that  is  not  eq  aal  to  an  arm's  length 
charge,  the  C  jmmissioner  may  make 
appropriate  s  Uocations  to  reflect  an 
arm's  length  charge  for  such  services. 
The  determii  ation  of  the  arm's  length 
charge  depen  ds  on  whether  the  services 
transaction  ij  an  "integral  part"  of  the 
business  of  t  le  renderer  or  recipient  of 
the  services.  The  current  services 
regulations  p  rovide  several  overlapping 
quantitative  ind  qualitative  tests  to 
determine  w  lether  a  services 
transaction  ii  integral. 

Under  the  :urrent  services 
regulations,  1  le  arm's  length  charge  for 
non-integral  services  is  deemed  to  be 
equal  to  the  '  costs  or  deductions" 
incurred  wit  i  respect  to  the  services, 
unless  the  ta  cpayer  establishes  that 
another  chai*  ;e  is  more  appropriate. 
General  guid  mce  is  provided  regarding 
the  definition  of  cost  and  the 
appropriate  i  Uocation  of  costs  to 
particular  sei  vices. 

The  arm's  ength  charge  for  integral 
services  undi  sr  the  current  services 
regulations  ii  i  "the  amount  which  was 
charged  or  w  ould  have  been  charged  for 
the  same  or  s  imilar  services  in 
independent  transactions  with  or 
between  unr  dated  parties  under  similar 
circumstanci  s  considering  all  relevant 
facts."  No  gx  idance  is  provided 


regarding  the  methods  that  may  be  used 
to  determine  whether  a  charge  is 
consistent  with  an  arm's  length  charge. 

B.  Income  Attributable  to  Intangibles 

The  Treasury  Department  and  the  IRS 
issued  final  regulation  §  1.482— 4(f)(3)  as 
part  of  the  1994  regulations.  The 
preamble  to  those  regulations  states  that 
the  rules  of  §  1.482-4(f)(3)  were 
necessary  in  order  "to  identify  the 
controlled  taxpayer  tliat  should 
recognize  the  income  attributable  to 
intangible  property."  Section  1.482- 
4(f)(3)  identifies  that  party  by  providing 
rules  to  determine  the  owner,  for  section 
482  purposes,  of  the  rights  to  exploit  an 
intangible  to  which  income  was 
attributable.  Under  those  rules,  the  legal 
owner  of  an  intangible,  the  taxpayer 
with  a  right  to  exploit  the  intangible, 
and  even  a  taxpayer  that  contributes  to 
the  development  or  enhancement  of  the 
intangible  could  be  deemed  "owners"  of 
that  intangible,  entitled  to  a  portion  of 
the  income  attributable  to  the 
intangible. 

Explanation  of  Provisions 

A.  Overview 

These  proposed  regulations  provide 
updated  guidance  under  section  482 
,  that  replaces  existing  guidance  under 
§  1 .482-2(b)  relating  to  controlled 
services  transactions  and  existing 
guidance  under  §  1.482-4(f)(3)  relating 
to  the  allocation  of  income  attributable 
to  intangible  property.  These  proposed 
regulations  also  make  conforming  and 
other  changes  to  provisions  of  the 
current  regulations  under  sections  482 
and  6662  that  are  related  to  this 
guidance. 

1.  Services  Transactions 

These  proposed  regulations  provide 
updated  guidance  under  section  482 
relating  to  controlled  services 
transactions.  The  Treasury  Department 
and  the  IRS  believe  that  such  guidance 
is  necessary  to  reflect  economic  and 
legal  developments  since  the  issuance  of 
the  1968  regulations.  In  the  last  35 
years,  cross-border  services  have 
become  an  increasingly  large  and 
important  segment  of  the  U.S.  and 
global  economies.  In  particular,  cross- 
border  services  transactions  make  up  an 
increasingly  significant  segment  of 
cross-border  transactions  among 
members  of  controlled  groups. 

Legal  developments  in  the  transfer 
pricing  area  since  1968  include  the 
amendment  of  section  482  in  1 986  to 
provide  for  the  commensurate  with 
income  standard  in  the  context  of 
transfers  of  intangible  property  and  the 
issuance  in  the  mid-1990s  of  updated 
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transfer  pricing  regulations  addressing 
transactions  other  than  services 
transactions.  In  addition,  also  in  the 
mid-1990s,  the  OECD  published 
updated  transfer  pricing  guidelines  for 
use  by  countries  in  the  resolution  of 
transfer  pricing  cases  in  mutual 
agreement  proceedings  under  tax 
treaties. 
These  proposed  regulations  provide 
.  generally  that  the  arm's  length  amount 
charged  in  a  controlled  services 
transaction  must  be  determined  under 
one  of  the  transfer  pricing  methods 
provided  for  or  referenced  in  the 
proposed  regulations.  The  guidance 
regarding  transfer  pricing  methods 
provided  for  in  the  proposed  regulations 
generally  is  consistent  with  the  current 
regulatory  guidance  regarding  the 
transfer  pricing  methods  applicable  to 
transfers  of  tangible  or  intangible 
property  and  is  consistent  with 
international  standards  in  this  area.  In 
addition,  the  proposed  regulations 
provide  a  new  cost-based  method  that 
may  be  used  to  jirice  low-margin 
controlled  services  transactions  that 
meet  certain  quantitative  and  qualitative 
conditions  and  requirements.  This 
simplified  cost-based  method  generally 
requires  a  less  robust  analysis  of 
services  transactions  within  its  scope 
than  would  be  required  under  the  other 
pricing  methods.  The  simplified  method 
is  intended  to  preserve  aspects  of  the 
current  rules  that  provide  appropriately 
reduced  administrative  and  compliance 
burdens  for  low-margin  services  while 
bringing  the  current  rules  more  into  line 
with  the  arm's  length  standard  and 
eliminating  aspects  of  the  current  rules 
that  have  proved  problematic. 

The  proposed  regulations  provide 
updated  guidance  consistent  with 
international  standards  in  this  area  on 
the  threshold  issue  of  whether  activities 
constitute  the  rendering  of  services  for 
the  benefit  of  another  member  of  a 
controlled  group. 

The  proposed  regulations  provide 
guidance  to  better  coordinate  and 
harmonize  the  rules  applicable  to 
services  transactions  with  the  rules  for 
other  types  of  transactions  under  section 
482,  in  particular  transfers  of  intangible 
property.  The  Treasury  Department  and 
the  IRS  believe  that  such  guidance  is 
necessary  to  mitigate  the  extent  to 
which  the  form  or  characterization  of  a 
transfer  of  intangibles  as  the  rendering 
of  services  can  lead  to  inappropriate 
results.  The  Treasury  Department  and 
the  IRS  believe  that  the  transfer  pricing 
rules  should  reach  similar  results  in  the 
case  of  economically  similar 
transactions,  regardless  of  the 
characterization  or  structuring  of  such 
transactions.  Thus,  several  provisions  of 


the  proposed  regulations  are  intended  to 
minimize  or  to  eliminate  the  differences 
between  the  transfer  pricing  analysis  of 
services  transactions  related  to 
intangibles  and  the  analysis  of  transfers 
of  intangible  property.  In  particular,  the 
proposed  regulations  provide  that  the 
arm's  length  result  for  a  services 
transaction  that  effects  the  transfer  of 
intangible  property  must  be  determined 
or  corroborated  by  an  analysis  under  the 
transfer  pricing  rules  for  transfers  of 
intangible  property.  In  addition,  the 
proposed  regulations  limit  the  use  of  the 
simplified  cost-based  method  in  the 
case  of  services  that  involve  the  use  of 
valuable  intangibles.  The  proposed 
regulations  also  provide  guidance 
regarding  the  use  or  imputation  of 
contingent-payment  arrangements  in  the 
context  of  services  transactions,  and 
provide  generally  applicable  guidance 
on  the  application  of  the  residual  profit 
split  method  to  make  that  method  more 
suitable  to  thie  analysis  of  services 
transactions  where  appropriate.  The 
cumulative  effect  of  these  provisions  is 
to  make  available  in  connection  with 
the  transfer  pricing  of  controlled 
services  relating  to  intangibles  the 
analytical  tools  that  are  available  in 
connection  with  the  transfer  pricing  of 
transfers  of  intangible  property, 
including  the  possibility  of  analyzing 
transactions  as  multi-year  arrangements 
in  which  the  consideration  for  services 
rendered  in  one  tax  accounting  period 
may  be  due  in  later  periods. 

2.  Incom--  Attributable  to  Intangibles 

These  proposed  regulations  also 
update  guidance  under  existir  .  §  1.482- 
4(f)(3)  relating  to  the  allocation  of 
income  attributable  to  intangible 
property.  The  Taxpayers  and  other 
commentators  have  criticized  the 
framework  of  §  1.482-4{f)(3).  In 
particular,  commentators  have 
questioned  the  ase  of  ownership  for 
purposes  of  section  482.  as  distinct  from 
legal  ownership  or  ownership  for  tax 
purposes  more  generaljy.  as  an 
analytical  tool  for  determining  the 
appropriate  allocation  of  income 
attributable  to  an  intangible.  The 
Treasury  Department  and  the  IRS 
believe  that  existing  §  1.482-4(f)(3), 
when  properly  applied,  generally 
reaches  appropriate  results  in  allocating 
income  attributable  to  intangible 
property.  However,  the  Treasury 
Department  and  the  IRS  are  concerned 
that  the  regulation  may  be  misapplied  to 
reach  "all  or  nothing"  results  based  on 
a  determination  of  ownership  in  cases 
where  an  arm's  length  analysis  in 
accordance  with  the  section  482 
regulations  would  require  that  the 
income  attributable  to  an  intangible  be 


divided  among  the  controlled  taxpayers 
that  made  significant  contributions  to 
develop  or  enhance  that  intaif§ible,  and 
that  hold  legal  rights  with  respect  to  that 
intangible. 

As  a  result,  the  Treasury  Department 
and  the  IRS  believe  that  the  analvtical 
framework  of  §  1.482-i(f)(3)  should  be 
modified.  The  rules  for  determining  the 
ownership  of  an  intangible  generally 
should  be  distinct  from  the  rules  for 
determining  the  allocation  of  income 
from  an  intangible.  The  income 
attributable  to  an  intangible  should  be 
allocated  among  controlled  taxpayers 
under  the  arms  length  standard,  in 
accordance  witTi  each  party's 
contributions  to  the  development  or 
enhancement  of  that  intangible  and  its 
ownership  interests  (if  any).  This 
analysis  generally  will  preclude  "all  or. 
nothing"  results.  The  proposed 
modifications  to  §  1.482-4(0(3)  are 
possible  because  of  proposed  changes  to 
the  treatment  of  controlled  services 
transactions,  in  particular  the 
conditions  and  requirements  on  the  use 
of  the  simplified  cost-based  method  and 
the  provisions  intended  to  better 
coordinate  and  harmonize  the  rules 
applicable  to  services  transactions  with 
the  rules  for  transfers  of  intangible 
property  (including  guidance  on 
services  that  effect  transfers  of 
intangible  property  and  guidance  on  the 
residual  profit  split  method  and 
contingent  payment  arrangements). 

B.  Services  Transactions — §1.482-9 

1.  General  Rule— §  1.482-9(a) 

Consistent  with  the  rules  governing 
transfers  of  tangible  and  intangible 
property  under  existing  §§  1.482-3  and 
1.482-4,  respectively,  proposed  §1.482- 
9(a)  provides  that  the  arm's  length 
amount  charged  in  a  controlled  services 
transaction  must  be  determined  under 
one  of  the  methods  described  or 
referenced  in  the  proposed  regulations. 
Also  consistent  with  the  rules  governing 
transfers  of  tangible  and  intangible 
property,  the  proposed  regulations 
provide  guidance  concerning  selection 
and  application  of  the  appropriate 
method  by  explicitly  incorporating  the 
general  rules  in  §  1.482-1  (including  the 
best  method  rule  of  §  l,482-l(c).  the 
comparability  analysis  of  §  1.482-1  (d), 
and  the  arm's  length  range  of  §  1 .482- 
1(e))  of  the  existing  regulations. 

The  proposed  regulations  specify  six 
methods  applicable  to  controlled 
services  transactions;  Proposed  §  1.482- 
9(a)  sets  out  four  new  methods 
applicable  to  services:  the  comparable 
uncontrolled  services  price  method,  the 
gross  services  margin  method,  the  cost 
of  services  plus  method,  and  the 
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simplified  cost-based  method.  The  first 
three  methods  are  direct  analogs  of 
methods  provided  for  transfers  of 
tangible  property  under  existing 
§  1.482-3,  tailored  to  account  for 
particular  circumstances  in  services 
transactions.  The  fourth  method,  the 
simplified  cost-based  method,  is  set 
forth  in  proposed  §  1.482-9(f).  Proposed 
§  1.482-9(a)  also  specifies  that  the 
comparable  profits  method  under 
existing  §  1.482-5  and  the  profit  split 
methods  under  existing  §  1.482-6,  as 
modified  by  proposed  §  1.482-9(e)  and 
(g)  respectively,  are  applicable  to 
services.  Finally,  proposed  §  1.482- 
9(a)(7)  indicates  that  imspecified 
methods  also  may  be  used  in 
appropriate  circumstances,  as 
prescribed  by  proposed  §  1.482-9(h). 

Proposed  §  1.482-9(aKl)  provides  that 
the  general  rules  imder  §  1.482-1  of  the 
existing  regulations,  including  the  best 
method  rule  of  existing  §  1.482-l(c),  the 
comparability  standards  of  existing 
§  1.482-l(d),  and  the  rules  regarding 
determination  of  an  arm's  length  range 
under  existing  §  1.482-1  (e),  generally 
apply  to  the  determination  of  an 
appropriate  arm's  length  charge  for 
controlled  services  transactions.  The 
best  method  rule  under  existing  §  1.4  82- 
1(c)  provides  that  an  arm's  length  result 
must  be  determined  under  the  method 
that,  given  the  facts  and  circumstances, 
provides  the  most  reliable  measure  of  an 
arm's  length  result.  Existing  §  1.482- 
1(c)(2)  provides  two  primaiy  factors  to 
consider  in  determining  which  method 
is  the  most  reliable:  the  degree  of 
comparability  between  the  controlled 
transactions  and  any  uncontrolled 
comparables,  and  the  quality  of  data  and 
assumptions  used  in  the  analysis. 

The  proposed  regulations  incorporate 
the  comparability  factors  in  existing 
§  1. 482-1  (d)  because  these  factors 
-generally  are  relevant  under  all 
methods.  In  addition,  the  description  of 
each  of  the  methods  set  out  in  the 
proposed  regulations  provides  other 
comparability  factors  that  may  be  of 
particular  importance  in  the  context  of 
that  method  as  applied  to  a  controlled 
services  transaction. 

2.  Comparable  Uncontrolled  Services 
Price  Method— §  1.482-9(b) 

Proposed  §  1.482-9(b)  sets  forth  the 
comparable  uncontrolled  services  price 
method.  This  method  evaluates  whether 
a  controlled  services  transaction 
satisfies  the  arm's  length  standard  by 
comparing  the  price  of  a  controlled 
services  transaction  with  the  price 
charged  in  a  comparable  uncontrolled 
services  transaction.  This  method  is 
analogous  to  the  comparable 
uncontrolled  price  method  of  §  1.482- 


3(b)  in  the  co  ntext  of  transfers  of 
tangible  prof  erty.  Proposed  §  1.482- 
9(b)(1)  provi(  es  that  this  method 
ordinarily  is  ised  where  the  controlled 
services  are  i  lentical  to  or  have  a  high 
degree  of  sire  ilarity  to  the  services  in  the 
uncontrolled  transaction. 

The  propoi  ed  regulations  provide  that 
all  of  the  con  iparability  factors 
described  in  existing  §  1.482-1  (d)  must 
be  considerei  1,  but  emphasize  that 
similarity  in  ;he  nature  of  the  services 
and  valuable  intangibles  used,  if  any,  in 
providing  thi  i  services  are  the  most 
important  fa«  tors  in  determining 
comparabilit  t  under  this  method. 
Consistent  w  ith  the  best  method  rule, 
proposed  §  1  482-9(b)(2)(ii)  provides 
that  the  com  )arable  uncontrolled 
services  pric  !  method  generally 
provides  the  most  direct  and  reliable 
measure  of  a  i  arm's  length  result  if  an 
uncontrolled  transaction  either  has  no 
differences  fi  om  the  controlled  services 
transaction  or  has  only  minor 
differences  t  lat  have  a  definite  and 
reasonably  a  ;certainable  effect  on  price, 
and  appropr  ate  adjustments  may  be 
made  for  sue  i  differences.  Proposed 
§  1.482-9(b)(  1)  provides  several 
examples  thi  t  illustrate  the  application 
of  the  compa  rable  uncontrolled  services 
price  method  to  cases  in  which  the 
comparable  nncontroUed  tremsactions 
are  internal  ( ir  external. 

The  Treasi  iry  Department  and  the  IRS 
recognize  thi  it,  under  certain 
circumstano  ss,  uncontrolled  parties  may 
use  proprieti  ry  pricing  models  or  other 
indirect  met  mds  to  establish  the  price 
charged  to  u  icontrolled  parties  in  a 
services  transaction.  Proposed  §  1.482- 
9(b)(5)  provi  ies  that  such  data  may  be 
used  as  indii  ect  evidence  of  a 
comparable  mcontroUed  services  price 
if  certain  rec  uirements  are  met.  This 
provision  is  malogous  to  the  provision 
regarding  im  lirect  evidence  of 
comparable  incontrolled  prices  in 
§  1.482-3(b)  5)  in  the  context  of 
transfers  of  t  mgible  property. 

3.  Gross  Ser  ices  Margin  Method — 
§1.482-9(c) 

Proposed  \  1.482-9(c)  sets  forth  the 
gross  service  s  margin  method.  This 
method  eval  nates  the  arm's  length  price 
charged  in  a  controlled  services 
transaction  by  reference  to  the  gross 
services  pro  it  margin  realized  in 
uncontrolle*  transactions  that  involve 
similar  serv:  ces.  Similar  to  the  resale 
price  metho  i  provided  for  in  §  1.482- 
3(c)  in  the  c  )ntext  of  transfers  of 
tangible  pro  jerty,  the  charge  under  this 
method  is  ci  Iculated  based  on  the  price 
paid  in  an  u  iderlying  and  related 
uncontrolled  transaction  undertaken  by 
the  controlli  d  group. 


Proposed  §  1.482-9(c)(l)  provides 
guidance  regarding  the  circumstances  in 
which  this  method  ordinarily  would  be    ' 
used.  This  method  ordinarily  is  used  in 
cases  where  a  controlled  taxpayer 
performs  functions  or  services  in 
connection  with  a  "related  uncontrolled 
transaction"  between  a  member  of  the 
controlled  group  and  an  uncontrolled 
taxpayer.  For  example,  this  method  may 
be  used  where  a  controlled  taxpayer 
renders  services  (agent  services)  to 
another  member  of  the  controlled  group 
in  connection  with  a  transaction 
between  that  other  member  and  an 
uncontrolled  taxpayer.  This  method  also 
may  be  used  in  cases  where  a  controlled 
taxpayer  contracts  to  provide  services  to 
an  uncontrolled  taxpayer  (intermediary 
function)  and  another  member  of  the 
controlled  group  actually  performs  the 
services  provided. 

Proposed  §  l;482-9(c)(2)(i)  provides 
that  the  gross  services  margin  method 
evaluates  whether  the  price  charged  or 
amount  retained  by  a  controlled 
taxpayer  is  arm's  length  by  determining 
the  "appropriate  gross  services  profit" 
of  the  controlled  taxpayer.  If  one 
controlled  taxpayer  renders  services  to 
another  member  of  a  controlled  group 
with  respect  to  a  transaction  between 
that  other  member  of  the  controlled 
group  and  an  uncontrolled  taxpayer,  the 
price  charged  to  the  other  member 
under  the  gross  services  margin  method 
is  the  appropriate  gross  services  profit  of 
the  controlled  taxpayer  that  performed 
the  agent  services.  In  cases  where  one 
controlled  taxpayer  contracts  to  provide 
services  to  an  uncontrolled  taxpayer  and 
another  member  of  the  controlled  group 
actually  performs  those  services,  the 
price  charged  to  the  controlled 
intermediary  under  the  gross  services 
margin  method  is  determined  by 
subtracting  from  the  "applicable 
uncontrolled  price"  the  appropriate 
gross  services  profit  of  the  intermediary 
controlled  taxpayer. 

Proposed  §  1.482-9(c)(2)(ii)  and  (iii) 
define  the  terms  "related  uncontrolled 
transaction,"  "applicable  uncontrolled 
price"  and  "appropriate  gross  services 
profit,"  which  are  necessary  to 
determine  the  arm's  length  price  under 
proposed  §  1.482-9(c)(2)(i).  The  related 
uncontrolled  transaction  is  a  transaction 
between  a  member  of  the  controlled 
group  and  an  uncontrolled  taxpayer  as 
to  which  a  controlled  taxpayer  performs 
agent  services  or  an  intermediary 
function.  The  applicable  uncontrolled 
price  is  the  final  sales  price  paid  by  the 
uncontrolled  party  in  the  related 
uncontrolled  transaction.  Proposed 
§  1.482-9(c)(2)(iii)  provides  that  the 
appropriate  gross  services  profit  is 
calculated  by  multiplying  the  applicable 
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uncontrolled  price  by  the  gross  services 
profit  margin  earned  in  comparable 
uncontrolled  services  transactions.  The 
gross  services  profit  margin  takes  into 
account  all  functions  performed  by 
other  members  of  the  controlled  group 
and  any  other  relevant  factors. 

The  proposed  regulations  incorporate 
the  general  comparability  factors  of 
existing  §  1. 482-1  (d)  in  determining 
comparability  under  this  method. 
Proposed  §  1.482-9(c)(3)(ii)(A) 
emphasizes  that  comparability  under 
the  gross  services  margin  method  is 
particularly  dependent  on  similarity  of 
functions  performed,  risks  borne, 
intangibles  used  (if  any),  and 
contractual  terms,  as  all  these  factors 
may  materially  affect  the  gross  services 
profit  margin. 

In  determining  comparability,  the 
proposed  regulations  state  that  where 
the  controlled  taxpayer  provides 
services  similar  to  a  sales  or  purchasing 
agent,  this  method  is  less  dependent  on 
close  similarity  in  the  underlying 
property  transferred  or  the  services 
provided  to  the  uncontrolled  party. 
However,  substantial  differences  in  the 
nature  of  the  property  transferred  or  the 
services  provided  to  the  uncontrolled 
party  may  indicate  significant 
differences  in  the  functions  performed 
by  the  controlled  taxpayer.  Thus,  it 
ordinarily  would  be  expected  that  the 
controlled  and  uncontrolled 
transactions  would  involve  agent  or 
^   intermediary  services  involving  the 
transfer  of  goods  within  the  same 
product  categories,  or  the  provision  of 
services  of  the  same  general  type. 

In  addition,  the  proposed  regulations 
provide  that  if  the  functions  performed 
by  a  controlled  taxpayer  are  similar  to 
those  performed  by  an  tincontrolled 
taxpayer,  then  the  gross  profit  margin 
earned  by  the  uncontrolled  taxpayer 
may  be  used  as  a  comparable  gross 
services  profit  margin  regardless  of  the 
structure  of  the  uncontrolled  services 
transaction.  For  example,  proposed 
§  l.482-9(c)(3)(ii)(D)  provides  that  if  a 
controlled  taxpayer  that  functions  as  a 
sales  or  purchasing  agent  for  tremsfers  of 
tangible  property  is  comparable  to  a 
distributor  that  takes  title  to  goods  and 
resells  them  (i.e.,  a  buy-sell  distributor), 
then  the  gross  profit  margin  earned  by 
the  uncontrolled  distributor  on  sales; 
stated  as  a  percentage  of  the 
uncontrolled  price  paid  for  the  goods, 
may  be  used  as  the  comparable  gross 
services  profit  margin. 

Proposed  §  1.482-9(c)(4)  provides 
examples  that  illustrate  various  aspects 
of  the  application  of  the  gross  services 
margin  method. 


4.  Cost  of  Services  Plus  Method— 
§1.482-9(d) 

Proposed  §  1.482-9(d)  sets  forth  the 
cost  of  services  plus  method.  This 
method  evaluates  whether  the  amount 
charged  in  a  controlled  services 
transaction  is  arm's  length  by  reference 
to  the  gross  services  profit  markup  in. 
comparable  uncontrolled  services 
transactions.  The  proposed  regulations 
provide  that  this  method  is  most 
reliably  applied  when  the  renderer  in 
the  controlled  services  transaction 
provides  the  same  or  similar  services  to 
both  controlled  and  uncontrolled 
parties. 

The  cost  of  services  plus  method 
under  proposed  §  1.482-9(d)  is  similar 
to  the  cost  plus  method  applicable  to 
transfers  of  tangible  property  under 
existing  §  1.482-3(d).  The  proposed 
regulations,  however,  incorporate 
certain  modifications  that  are  necessary 
because  the  manner  in  which  the  costs 
of  providing  services  are  presented  for 
financial  accounting  purposes  is  Tess 
uniform  than  the  manner  in  which  co^ts 
of  goods  sold  are  presented  for  such 
purposes.  The  proposed  regulations 
refer  to  the  costs  to  be  taken  into 
account  in  evaluating  controlled 
services  transactions  as  "comparable 
transactional  costs."  Proposed  §  1.482- 
9(d)(2)(ii)  defines  comparable 
transactional  costs  to  include  all  costs  of 
providing  the  services  that  are  taken 
into  account  as  the  basis  for  determining 
the  gross  services  profit  markup  in 
comparable  uncontrolled  services 
transactions.  The  Treasury  Department 
and  the  IRS  intend  this  definition  to  be 
flexible  to  ensure  that  reasonably 
equivalent^tegories  of  costs  will  be 
used  to  detennine  gross  services  profit 
in  particular  cases.  Consequently,  the 
proposed  regulations  provide  that  in 
some  circumstances  comparable 
transactional  costs  may  constitute  a 
subset  of  the  total  services  costs  (as 
defined  in  proposed  §  1.482-9(j)). 
Generally  accepted  accounting 
principles  or  income  tax  accounting 
rules  (where  income  tax  data  for 
comparable  transactions  are  available) 
may  provide  a  useful  starting  point  but 
will  not  be  conclusive. 

The  proposed  regulations  incorporate 
the  general  comparability  factors  of 
existing  §  1. 482-1  (d)  and  provide 
several  specific  rules  to  ensure 
appropriate  results  under  this  method. 
For  example,  proposed  §  1.482- 
9(d)(3)(ii)(A)  provides  that  in 
determining  functional  comparability 
between  the  tested  transaction  and 
uncontrolled  transactions,  it  may  be 
necessary  to  consider  the  charge 
determined  under  the  cost  of  services 


plus  method  expressed  in  the  form  of  a 
markup  on  total  services  costs  of  the 
controlled  taxpayer  and  uncontrolled 
parties.  The  Treasury  Department  and 
the  IRS  believe  that  this  confirming 
analysis  will  prevent  inappropriate" 
results  where  the  uncontrolled 
transactions  incorporate  functional 
differences  that  are  reflected  in  costs 
that  are  not  included  in  comparable 
transactional  costs.  In  addition, 
proposed  §  1.482-9(d)(3)(ii)(B)  states 
that  reliability  under  this  method  will 
be  reduced  if  a  significant  amount  of  the 
controlled  taxpayer's  comparable 
transactional  costs  consists  of  costs 
incurred  in  a  tax  accounting  period 
other  than  the  period  under  review.  The 
Treasury  Department  and  the  IRS 
believe  that  in  such  cases  application  of 
this  method  may  produce  unreliable 
results. 

The  proposed  regulations  further     - 
provide  that  if,  in  applying  this  method, 
the  controlled  taxpayer  and  the 
comparable  parties  do  not  state  their 
respective  costs  of  providing  the 
services  on  an  equivalent  basis, 
adjustments  will  be  necessary  to  ensure 
reliability  of  the  results.  Proposed 
§  1.482-9(d)(3)(iii)(B)  notes  that  where 
such  adjustments  are  not  possible,  the 
reliability  of  the  results  determined 
under  this  method  will  be  reduced. 

Proposed  §  1.482-9(d)(4)  provides 
examples  that  illustrate  various  aspects 
of  the  application  of  the  cost  of  services 
plus  method. 

5.  Comparable  Profits  Method — §  1.482- 
9(e) 

The  proposed  regulations  specify  that 
the  comparable  profits  method  may  be 
applied  to  controlled  services.  The 
comparable  profits  method  evaluates 
whether  the  amount  charged  in  a 
controlled  services  transaction  is  arm's 
length  based  on  analysis  of  objective 
measures  of  profitability  {profit  level 
indicators)  derived  fit)m  financial 
information  regarding  uncontrolled 
taxpayers  that  engage  in  similar 
business  activities  under  similar 
circumstances. 

The  proposed  regulations  provide  that 
the  guidance  in  existing  §  1.482-5 
generally  is  applicable  to  controlled 
services  transactions.  Proposed  §  1.482- 
9(e)  provides  specific  guidance  that 
tailors  the  application  of  §  1.482-5  in 
cases  in  which  the  tested  party  under 
existing  §  1.482-5(b)(2)  is  the  renderer 
of  the  services  under  review.  In  all  other 
cases,  including  cases  in  which  the 
tested  party  is  the  recipient  of 
controlled  services,  the  provisions  of 
existing  §  1.482-5  apply  without  regard 
to§1.482-9(e). 
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Proposed  §  1.482-9(e)  permits  the 
application  of  the  various  profit  level 
indicators  provided  in  existing  §  1.482- 
5(b)(4)(iij'to  controlled  services 
transactions.  As  noted  in  existing 
§  1.482-5(b)(4).  whether  the  use  of  a 
particular  profit  level  indicator  is 
appropriate  depends  upon  a  number  of 
factors,  including  the  extent  to  which 
the  profit  level  indicator  is  likely  to 
produce  a  reliable  measure  of  the 
income  that  the  tested  party  would  have 
earned  had  it  dealt  with  controlled 
taxpayers  at  arm's  length.  In  this  regard, 
caution  should  be  exercised  in  applying 
these  profit  level  indicators  to 
controlled  services  transactions.  For 
example,  application  of  the  rate  of 
return  on  capital  employed  profit  level 
indicator  may  produce  unreliable 
results  because  the  reliability  of  this 
profit  level  indicator  decreases  as 
operating  assets  play  a  lesser  role  in 
generating  operating  profits  for  both  the 
tested  party  and  the  uncontrolled 
comparable.  In  addition,  reliability 
imder  this  profit  level  indicator  depends 
on  the  extent  to  which  the  composition 
of  the  tested  party's  assets  is  similar  to 
that  of  the  uncontrolled  comparable. 

With  respect  to  financial  ratios,  the 
lack  of  uniformity  regarding  the 
presentation  for  financial  accounting 
purposes  of  costs  of  providing  services 
(as  noted  in  the  description  of  cost  of 
services  plus  method  above)  and  the 
limited  availability  of  detailed 
information  regarding  the  cost 
accounting  practices  of  uncontrolled 
parties  suggest  that  the  reliability  of  the 
profit  level  indicators  that  depend  on 
segmentation  of  such  costs  may  be 
reduced.  Existing  §  1.482-5(c)(3)  states 
that  the  reliability  of  results  derived 
from  the  comparable  profits,  method  is 
affected  by  the  quality  of  the  data  used 
to  apply  this  method.  Due  to  the  lack  of 
uniformity  regarding  the  presentation 
for  financial  accounting  purposes  of 
costs  of  providing  services,  it  may  be 
difficult  to  determine,  for  example, 
whether  costs  included  in  costs  of  goods 
sold  or  operating  expenses  reported  by 
uncontrolled  taxpayers  are  in  fact 
comparable  to  the  corresponding  costs 
incurred  by  the  controlled  taxpayer  in 
the  relevant  business  activity. 
Consequently,  an  arm's  length  charge 
determined  by  use  of  the  ratio  of  gross 
profit  to  operating  expenses  as  a  profit 
level  indicator  may  not  be  reliable. 

Proposed  §  1.482-9(e)(2)(ii)  describes 
a  new  profit  level  indicator  that  may  be 
more  reliable  in  the  context  of 
controlled  services  transactions.  The 
proposed  regulations  define  this  profit 
level  indicator  as  the  ratio  of  operating 
profits  to  total  services  costs  (defined  in 
proposed  §  1.482-9(j)),  or  the  markup  on 


total  costs  (al  ;o  referred  to  as  the  "net 
cost  plus").  1  his  new  profit  level 
indicator  eva  uates  operating  profits 
based  on  a  m  irkup  on  all  costs  related 
to  the  provisi  an  of  services.  This  new 
profit  level  ir  dicator  is  more  likely  to 
result  in  a  co  t  base  used  to  determine 
the  controlle(   taxpayer's  comparable 
operating  pre  fit  that  is  comparable  to 
the  cost  base  used  by  uncontrolled 
parties  to  call  :ulate  their  operating 
profits  in  sim  ilar  business  activities. 

The  propo!  ed  regulations  state  that 
the  degree  of  consistency  in  accounting 
practices  beti  veen  the  controlled 
services  tranj  action  and  the 
uncontrolled  transaction  will  affect  the 
reliability  of  he  results  under  this 
method.  If  ap  aropriate  adjustments  to 
account  for  s  ich  differences  are  not 
possible,  the  reliability  of  the  results 
determined  i  nder  this  method  will  be 
reduced. 

Proposed  §  1.482-9(e)(3)  provides 
examples  tha  t  illustrate  various  aspects 
of  the  applies  tion  of  the  comparable 
profits  methc  ds  to  controlled  services 
transactions. 

6.  Simplified  Cost-Based  Method — 
§1.482-9(f) 

a.  Overvie\  /.  The  proposed  regulation 
provides  for  i  new  simplified  cost-based 
method  for  h  w-margin  services,  such  as 
routine  back-  office  services.  This 
simplified  m  jthod  is  intended  by  the 
Treasury  Dej  artment  and  the  IRS  to 
serve  the  san  e  purpose  as  the  current 
regulations  r  slating  to  the  pricing  of 
non-integral  services  by  providing 
reduced  com  aliance  and  administrative 
burdens  witi  respect  to  the  transfer 
pricing  of  loi  i^-margin  services.  Such 
reduced  bun  ens  allow  both  taxpayers 
and  the  IRS  1  d  direct  their  resources 
appropriate!;  r  to  other  issues.  The 
Treasury  Department  and  the  IRS 
believe,  how  ;ver,  that  certain  aspects  of 
the  rules  in  t  le  current  regulations 
intended  to  «  eal  with  low-margin 
services  are  problematic  and  therefore 
should  be  modified.  In  particular,  the 
current  regulations  in  some  cases  have 
been  interpreted  or  applied  to  reach 
inappropriaffi  results  from  a  policy 


perspective 


controlled  s«  rvices  to  be  priced  at  cost. 


Further,  the 


qualitative  and  subjective 


y  allowing  high-margin 


tests  in  the  c  urrent  regulations  for 
determining  whether  a  controlled 
service  may  le  priced  at  cost  have  been 
difficult  to  a  jply  and  have  led  to 
disputes. 

'Therefore,  while  the  simplified 
method  is  in  tended  to  maintain  reduced 
compliance  md  administrative  burdens 
with  respect  to  the  pricing  of  low- 
margin  servi::es,  it  differs  from  the 
current  rule^  regarding  the  pricing  of 


low-margin  services  in  significant 
respects.  In  particular,  the  simplified 
method  is  based  on  comparability 
principles,  and  the  administrative 
benefits  of  the  simplified  method 
decrease  as  the  margins  attributable  to 
the  service  at  issue  increase.  Thus,  the 
simplified  method  is  more  consistent 
with  the  arm's  length  standard  and  will 
limit  significantly  the  potential  for 
arbitrariness  and  controversy  that  makes 
the  current  rules  problematic. 

b.  General  Description  of  Method — 
§1.482-9(f)(l).  The  simplified  method 
allows  services  that  meet  certain 
requirements  and  conditions  to  be 
priced  by  reference  to  the  markup  on 
total  services  costs  of  uncontrolled 
taxpayers  that  engage  in  similar 
business  activities  imder  similar 
circumstances.  The  markup  on  total 
services  costs  imder  the  simplified  cost- 
based  method  corresponds  to  the  profit 
level  indicator  of  the  ratio  of  operating 
profit  to  total  services  costs,  or  net  cost 
plus,  which  is  provided  for  under  the 
comparable  profits  method  for  services 
in  proposed  §  1.482-9(e).  Proposed 

§  1 .482-9(f)(l)(i)  provides  that  if  a 
controlled  services  transaction  that 
meets  the  conditions  and  requirements 
of  proposed  §  1.482-9(f)  is  priced  under 
the  simplified  method,  that  method  will 
be  considered  the  best  method  for 
purposes  of  §  1.482-l(c).  In  effect,  the 
conditions  and  requirements  for  the 
application  of  the  simplified  method  are 
a  substitute  for  a  traditional  best  method 
analysis. 

c.  Limitation  on  Allocations  by  the 
Commissioner—  §  1.482-9(f)(2).  The 
distinguishing  feature  of  the  simplified 
method  is  a  limitation  on  the  ability  of 
the  Commissioner  to  make  allocations 
that  he  could  otherwise  make  under  the 
general  transfer  pricing  rules.  Proposed 
§  1.482-9(f)(2)(i)  provides  generally  that 
the  Commissioner  may  make  an 
allocation  under  the  simplified  method 
only  if  the  arm's  length  markup  on  total 
costs,  as  determined  by  the 
Commissioner  imder  the  general 
transfer  pricing  rules,  exceeds  the 
markup  charged  by  the  taxpayer  by  at 
least  a  specified  number  of  percentage 
points.  "This  "applicable  number  of 
percentage  points"  is  six  if  the  amount 
charged  by  the  taxpayer  is  equal  to  total 
costs,  and  it  declines  ratably  to  zero  by 
one  percentage  point  for  every  increase 
of  two  percentage  points  in  the  markup 
on  total  costs  charged  by  the  taxpayer. 
Thus,  for  example,  if  a  taxpayer  prices 
controlled  services  at  cost  under  this 
method,  the  Commissioner  may  make 
an  allocation  only  if  the  arm's  length 
markup  on  total  costs  is  at  least  6 
percent.  As  the  markup  charged  by  the 
taxpayer  on  the  controlled  services 
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approaches  10  percent,  the  applicable 
number  of  percentage  points  declines 
ratably  to  zero.  This  ensures  that  only 
relatively  low-margin  services  benefit 
from  the  simplified  method.  Proposed 
§  1.482-9{f){2)(iii)  also  provides  an 
upper  bound  for  the  application  of  the 
simplified  method  of  10  percent.  Thus, 
in  no  event  would  the  Commissioner  be 
limited  under  this  method  in  making  an 
allocation  if  the  arm's  length  markup  on 
total  costs  exceeds  10  percent.  Proposed 
§  1.482-9(f)(2)(iv)  provides  equations 
and  a  table  with  respect  to  these  rules, 
and  proposed  §  1.482-9(f)(5)  provides 
several  examples  that  describe  and 
illustrate  the  application  of  these  rules. 
The  Treasury  Department  and  the  IRS 
intend  these  quantitative  rules,  applied 
in  conjunction  with  the  other 
requirements  for  and  conditions  on  the 
application  of  the  simplified  method,  to 
provide  objective,  administrable 
guidance  for  determining  whether 
controlled  services  may  be  priced  luider 
the  simplified  method  rather  than 
subject  to  a  full  transfer  pricing  analysis, 
including  an  analysis  under  the  best 
method  rule.  Further,  because  the 
benefits  of  the  simplified  method 
decline  as  the  margin  attributable  to  the 
service  increases,  the  pricing  of  a 
relatively  high-margin  controlled 
service  under  the  simplified  method 
converges  with  that  under  a  full  transfer 
pricing  analysis.  The  objective  of  these 
quantitative  rules  is  to  provide  a 
sufficient  remge  with  respect  to  the 
pricing  of  low-margin  services  to 
maintain  appropriately  reduced 
compliance  and  administrative  burdens 
with  respect  to  such  services,  while 
safeguarding  against  the  inappropriate 
application  of  the  simplified  method  to 
services  that  should  be  subject  to  a  more 
robust  arm's  length  analysis. 

The  simplified  method  does  not  grant 
authority  to  the  Commissioner  to  make 
allocations  that  could  not  be  made 
under  the  general  transfer  pricing  rules. 
Thus,  the  qualitative  rules  of  the 
simplified  method  apply  in  conjunction 
with,  and  not  in  lieu  of,  the  interquartile 
range  that  may  be  available  under 
certain  other  transfer  pricing  methods. 
For  example,  if  the  markup  charged  by 
the  taxpayer  on  a  controlled  services 
transaction  exceeds  the  arm's  length 
markup  by  more  than  the  applicable 
number  of  percentage  points  but  is 
within  the  interquartile  range  of  results 
under  a  best  method  analysis,  the 
Commissioner  may  not  make  an 
allocation  with  respect  to  the 
underlying  service.  This  interaction 
between  the  upper  bound  and  the 
interquartile  range  further  ensures  that 
the  benefits  of  the  simplified  method  are 
focused  on  relatively  low-margin 


services  because  the  arm's  length  range 
can  be  expected  to  provide  a  wider 
tolerance  band  than  the  applicable 
number  of  percentage  points  as  the 
markup  on  total  services  costs 
approaches  10  percent. 

These  limitations  on  the 
Commissioner's  authority  to  make  an 
allocation  apply  only  if  the  markup 
charged  in  the  controlled  transaction  is 
less  than  the  arm's  length  markup.  If 
instead  the  markup  charged  in  the 
controlled  transaction  exceeds  the  arm's 
length  markup,  proposed  §  1.482- 
9(f)(2)(v)  provides  that  the  limitation  on 
the  Commissioner  under  the  simplified 
method  does  not  apply  to  prevent  the 
Commissioner  from  making  an 
allocation. 

Further,  proposed  §  1.482- 
9(f)(2)(v)(A)  provides  that  the  limitation 
on  the  Commissioner  does  not  apply  to 
prevent  an  allocation  if  the  amount 
charged  by  the  taxpayer  is  less  than  the 
"total  services  costs"  in  the  controlled 
services  transaction.  The  Treasury 
Department  and  the  IRS  believe  that  it 
is  appropriate  to  subject  controlled 
services  that  are  priced  at  less  than  cost 
to  a  full  transfer  pricing  analysis. 

Finally,  proposed  §  1.482-9{f)(2)(v)(B) 
provides  that  the  Commissioner's 
authority  to  determine  the  cost  base  is 
not  limited  if  the  taxpayer's  method  of 
determining,  allocating  and 
apportioning  costs  is  not  consistent  with 
the  methods  used  by  similar 
uncontrolled  taxpayers  in  similar 
circumstances.  This  authority,  which  is 
similar  to  the  Commissioner's  authority 
under  existing  §  1.482-2(b)(4)  to  make 
appropriate  allocations  of  costs, 
constitutes  an  important  safeguard  on 
the  reliability  of  the  results  determined 
under  the  simplified  cost-based  method. 
Consistent  with  the  purpose  of  the 
simplified  method — to  provide  certainty 
concerning  the  pricing  of  low-margin 
controlled  services,  and  to  reduce  the 
number  of  disputes  where  taxpayers 
make  a  good  faith  effort  to  price 
qualifying  services  under  this  method — 
the  Treasiu7  Department  and  the  IRS 
anticipate  that  the  Commissioner  will 
exercise  this  authority  to  correct  an 
erroneous  allocation  only  where  that 
allocation  has  a  significant  impact  on 
the  amount  of  consideration  in  the 
controlled  transaction. 

In  all  cases  in  which  the 
Commissioner's  authority  to  make  an 
allocation  is  not  limited  by  the 
simplified  method,  allocations 
nevertheless  must  be  consistent  with  the 
arm's  length  standard  and  otherwise 
appropriate  under  the  generally 
applicable  transfer  pricing  rules. 


Proposed  §  1.482-9(f)(5)  provides 
examples  that  illustrate  the  application 
of  the  rules  in  proposed  §  1.482-9(f){2). 

d.  Conditions  on  Use  of  Simplified 
Method— §1.482-9(f)(3).  There  are  two 
conditions  on  the  application  of  the 
simplified  method.  Proposed  §  1.482- 
9(f)(3)  provides  that  taxpayers  must 
maintain  adequate  books  and  records 
with  respect  to  the  determination  and 
allocation  of  total  costs,  and  subject  to 
a  de  minimis  exception  must  have  a 
vmtten  contract  in  place  that  provides 
for  current  compensation  for  the 
services.  The  written-contract 
requirement  ensures  that  the  controlled 
taxpayers  allocate  risks  attributable  to 
the  services  transaction  before  the 
relevant  services  are  rendered,  and 
ensure  in  particular  that  the  service 
renderer  does'^ot  bear  risks  in  a  manner 
that  would  be  inconsistent  with  the 
charging  of  a  relatively  low  margin  on 
total  costs.  The  Treasury  Department 
and  the  IRS  believe  that  many  large  and 
mid-size  taxpayers  already  have  in  place 
such  basic  agreements  for  controlled 
services  transactions,  or  can  execute 
such  contracts  without  incurring  undue 
expense.  Thus,  the  written-contract 
requirement  is  not  intended  to  impose 
significant  compliance  biu-dens  on  such 
taxpayers,  or  to  limit  their  ability  to  use 
this  method  in  appropriate  cases. 

The  Treasury  Department  and  the  IRS 
recognize  that  the  wTitten-contract 
requirement  could  impose  an  undue 
burden  on  smaller  taxpayers  or  on 
taxpayers  that  choose  to  apply  the 
simplified  method  to  a  limited  amount 
of  services.  Accordingly,  the  proposed 
regulations  provide  that  the  written- 
contract  requirement  does  not  apply  to 
taxpayers  that  are  members  of  a  U.S. 
controlled  group  with  an  annual  gross 
income  of  less  than  $200  million,  or  to 
taxpayers  that  apply  the  simplified 
method  to  services  whose  aggregate 
costs  are  less  than  $10  million.  In  order 
to  apply  the  simplified  method  in  the 
absence  of  a  written  contract,  however, 
the  conduct  of  the  parties  to  the  services 
transaction  must  be  consistent  with  an 
agreement  that  provides  for  current 
compensation  of  the  services. 

e.  Transactions  Not  Eligible  for 
Simplified  Method— §1.482-9(f)(4).  The 
Treasury  Department  and  the  IRS  intend 
the  simplified  method  to  apply  only  to 
low-margin  controlled  services  for 
which  total  costs  constitute  an 
appropriate  reference  point  for 
determining  profitability.  The  arm's 
length  charge  for  other  controlled 
transactions  is  more  appropriately 
determined  under  another  transfer 
pricing  method,  subject  to  the  best 
method  rule.  The  proposed  regulations 
identify  categories  of  transactions  that 
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are  not  eligible  to  be  priced  under  this 
method.  The  Treasury  Department  and 
the  IRS  believe  that  the  simplified 
method  should  not  be  available  for  such 
transactions  because  they  tend  to  be 
high-margin  transactions,  transactions 
for  which  total  costs  constitute  an 
inappropriate  reference  point  for 
determining  profitability,  or  other  types 
of  transactions  that  should  be  subject  to 
the  more  robust  arm's  length  analysis, 
including  an  analysis  under  the  best 
method  rule.  The  Treasury  Department 
and  the  IRS  anticipate  that,  in  general, 
controlled  services  that  are  priced  at 
cost  under  an  application  of  the  existing 
regulations  that  is  consistent  with  the 
intent  of  those  regulations  should 
qualify  to  be  analyzed  under  the 
simplified  method. 

Proposed  §  1.482-9(f)(4)Ii)  provides 
that  controlled  services  that  are  similar 
to  those  provided  to  uncontrolled 
parties  by  either  the  renderer  or  the 
recipient  are  not  eligible  for  the 
simplified  cost-based  method.  This  rule 
is  similar  to  the  rule  of  existing  §  1.482- 
2(b)(7)(i).  which  has  not  led  to 
compliance  or  administrative 
difficulties  because  taxpayers  generally 
will  have  access  to  internal  information 
concerning  the  comparable  uncontrolled 
price  of  such  services. 

Proposed  §  1.482-9(f)(4){ii)  provides 
that  controlled  services  provided  to  a 
recipient  that  receives  controlled 
services  in  significant  amounts  are  not 
eligible  to  be  evaluated  under  the 
simplified  method.  This  rule  is  similar 
to  the  rule  in  existing  §  1.482-2(b)(7)(iv) 
but  has  been  simplified  and  narrowed  in 
scope,  and  therefore  should  apply  in 
fewer  cases.  The  Treasury  Department 
and  the  IRS  believe  that  services  routed 
through  conduits  or  intermediaries 
should  be  subject  to  a  full  transfer 
pricing  analysis. 

Proposed  §  1.482-9(f)(4)(iii)  provides 
that  controlled  services  that  involve  the 
use  of  valuable  or  unique  intangibles  are 
ineligible  for  the  simplified  method  if 
such  intangibles  contribute  significantly 
to  the  value  of  the  services  and  the  costs 
associated  with  such  intangibles  are  not 
reflected  in  the  costs  relating  to  the 
rendering  of  the  services.  The  Treasury 
Department  and  the  IRS  believe  that 
such  services  are  likely  to  have  values 
substantially  in  excess  of  their  cost  and 
therefore  categorically  should  be  subject 
to  a  full  transfer  pricing  analysis.  The 
Treasury  Department  and  the  IRS 
anticipate  that  there  will  be  significant 
overlap  between  this  rule  and  the  10 
percent  rule  in  proposed  §  1 .482- 
9(f)(2)(iii);  that  is.  the  arm's  length 
markup  on  total  costs  with  respect  to 
such  services  is  likely  to  exceed  10 
percent. 


Proposed 


i  1.482-9(f)(4)(iv)  provides 
that  controll  jd  services  that  are 
combined  w  ith  other  types  of  controlled 

such  as  a  transfer  of 
tangible  or  i:  itangible  property,  are  not 
eligible  for  the  simplified  method  to  the 
extent  of  thdse  other  transactions.  The 
Treasury  De  jartment  and  the  IRS  intend 
the  applicat  on  of  the  simplified  method 
to  be  limite(  to  low-margin  services 

♦pa  T|  cart  ions 

Proposed  }l-482-9(f)(4)(v)  identifies 
several  spec  fie  types  of  transactions 
that  are  not  i  iligible  for  the  simplified 
method.  Th(  first  four  types — 
manufacturing,  production,  extraction, 
and  construi  :tion  services — are  identical 
to  types  of  ti  ansactions  excluded  from 
.  eligibility  fo  ■  pricing  at  cost  under 
existing  §1.482-2(b)(7)(ii)(A).  Such 
services  gen  jrally  constitute  core  profit- 
making  func  lions  of  an  enterprise.  The 
Treasury  De  jartment  and  the  IRS 
therefore  be  ieve  that  such  services 
should  cont  nue  to  be  subject  to  a  full 
transfer  pric  ng  analysis. 

Also  not  eligible  for  the  simplified 
method  are  teselling,  distribution,  or 
similar  activ  ities  conducted  under  a 
commission  or  other  arrangement,  as 
well  as  final  icial  transactions,  including 
guarantees,  iind  insurance  or 
reinsurance,  The  Treasury  Department 
and  the  IRS  aelieve  that  it  is  not 
appropriate  to  apply  the  simplified 
method  to  si  ich  transactions  because 
total  costs  g(  (nerally  constitute  an 
inappropria  e  reference  point  for 
determining  profitability  with  respect  to 
such  transactions. 

Finally,  research  and  development, 
experiments  tion,  engineering  or 
scientific  se  vices  are  excluded  from  the 
simplified  n  lethod.  The  Treasury 
Department  and  the  IRS  believe  that 
such  service  s  may  in  a  significant 
number  of  c  ises  involve  valuable 
intangibles  i  md  therefore  should  be 
subject  to  a  ull  transfer  pricing  analysis. 

No  inferei  ice  is  intended  regarding 
either  the  ai  m's  length  markup  on  total 
services  cos  s  with  respect  to  any  of  the 
excluded  ca  tegories  or  types  of 
transactions  or  the  appropriate  transfer 
pricing  met  lod  for  analyzing  any 
particular  ti  insaction.  In  particular,  no 
inference  is  intended  that  the  arm's 
length  mark  up  for  such  transactions  in 
a  particular  case  will  exceed  10  percent 
of  total  cost  i.  Rather,  these  transactions 
are  ineligibi  b  for  the  simplified  cost- 
based  methi  >d  because  the  Treasury 
Department  and  the  IRS  have  concluded 
that  a  full  ti  insfer  pricing  analysis  is 
appropriate 

/.  Coordii  ation  With  Documentation 
and  Penalty  Rules— §  1 .6662- 
6(d)(2)(ii)(B  I  and  (iii)(B).  Section  6662 
imposes  cei  tain  accuracy-related 


penalties  on  substantial  valuation 
misstatements  as  described  in  section 
6662(eKl)(B)  and  gross  valuation 
misstatements  as  described  in  section 
6662{h)(2){A).  These  accuracy-related 
penalties  include  two  categories  of 
transfer  pricing  penalties,  referred  to  as 
the  transactional  and  net  section  482 
transfer  price  adjustment  penalties. 
These  penalties  are  not  applicable  if  the 
taxpayer  prepares  contemporaneous 
documentation  indicating  that  the 
taxpayer  reasonably  selected  and 
applied  a  transfer  pricing  method,  and 
provides  that  documentation  to  the 
Commissioner  upon  request. 

Existing  §  1.6662-6(dj(2)  provides 
that  an  amount  is  excluded  from  the 
calculation  of  a  net  section  482  transfer 
price  adjustment  for  purposes  of 
applying  the  section  6662  penalty  if  the 
taxpayer  establishes  that  both  the 
specified  method  and  documentation 
requirements  are  met  with  respect  to 
that  amount.  Existing  §  1.6662- 
6(d)(2)(ii)  provides  that  the  specified 
method  requirement  is  met  if  the 
taxpayer  selects  and  applies  a  specified 
method  in  a  reasonable  manner.  A 
taxpayer  meets  this  burden  only  if. 
given  the  available  data  and  the 
applicable  pricing  methods,  the 
taxpayer  reasonably  concluded  that  the 
method  (and  its  application  of  that 
method)  provided  the  most  reliable 
measure  of  an  arm's  length  result  under 
the  principles  of  the  best  method  rule. 
Existing  §  1.6662-6(d)(2){iii)  provides 
rules  with  respect  to  the  documentation 
requirement,  and  in  particular  contains 
a  descriptive  list  of  categories  of 
docimients  that  must  be  maintained  and 
provided  in  order  to  meet  the 
requirement.  A  taxpayer  is  not  subject  to 
the  section  482  transactional  penalty  if 
it  meets  the  requirements  of  §  1.6662- 
6(d). 

A  significant  purpose  of  the 
simplified  cost-based  method  is  to 
maintain  appropriately  reduced 
compliance  and  administrative  burdens 
with  respect  to  low-margin  services. 
Consistent  with  that  purpose,  proposed 
§  1.6662-6(d)(2)(ii)(B)  provides  that,  for 
purposes  of  the  specified  method 
documentation  requirement,  a 
taxpayer's  selection  and  application  of 
the  simplified  method  will  be 
considered  reasonable  if  the  taxpayer 
reasonably  concluded  that  the  relevant 
transaction  meets  the  conditions  and 
requirements  for  application  of  that 
method,  including  the  rule  in  proposed 
§  1.482-9(f)(2)(iii)  that  provides  that  the 
simplified  method  shall  not  apply  if  the 
arm's  length  markup  exceeds  10  percent 
of  total  costs.  In  addition,  the  proposed 
regulations  clarify  the  description  of  the 
documents  that  must  be  maintained  and 
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provided  in  order  to  satisfy  the 
documentation  requirement.  While 
these  clarifications  apply  generally,  they 
are  particularly  relevant  where  the 
simplified  method  is  applied. 

7.  Profit  Split  Method— §§  1.482-9(g] 
and  1.482-6(c)(3)(i)(B) 

The  proposed  regulations  provide 
guidance  regarding  the  application  of 
the  comparable  profit  split  and  the 
residual  profit  split  methods  to 
controlled  services  transactions. 
Generally,  both  profit  split  methods 
evaluate  whetlier  the  allocation  of  the 
combined  operating  profit  or  loss 
attributable  to  one  or  more  controlled 
transactions  is  arm's  length  by  reference 
to  the  relative  value  of  each  controlled 
taxpayer's  "contributions"  to  the 
combined  operating  profit  or  loss. 

The  proposed  regulations  provide  that 
the  guidance  regarding  the  profit  split 
methods  in  existing  §  1.482-6.  as 
amended  by  proposed  §  1.482- 
6(c)(3)(i)(B)  and  other  conforming 
changes,  generally  is  applicable  to 
controlled  services  transactions. 
Proposed  §  1.482-9(g)  also  provides 
specific  guidance  on  the  application  of 
§  1.482-6  in  the  context  of  controlled 
services  transactions.  In  particular, 
proposed  §  1.482-9(g)(l)  provides  that  a 
profit  split  method  may  be  appropriate 
when  the  controlled  services  transaction 
involves  either  high-value  services  or 
transactions  that  are  highly  integrated 
and  caimot  be  reliably  evaluated  on  a 
separate  basis. 

Proposed  §  1.482-6(c)(3)(i)(B)  amends 
the  residual  profit  split  method  in 
existing  §  1.482-6{c)(3).  In  general, 
existing  §  1.482-6(c)(3)  provides  that  the 
residual  profit  split  method  allocates  the 
combined  operating  profit  or  loss  from 
the  relevant  business  activity  between 
controlled  taxpayers  according  to  a  two- 
step  process.  Operating  income  first  is 
allocated  to  each  controlled  taxpayer  to 
provide  a  market  return  for  its  routine 
contributions  to  the  relevant  business 
activity.  The  residual  profit  then  is 
divided  among  the  controlled  taxpayers 
based  upon  the  relative  value  of  each 
taxpayer's  contributions  of  intangible 
property.  The  proposed  regulations 
amend  existing  §  1.482-6(c)(3)(i)(B)  by 
providing  that  residual  profits  will  be 
divided  based  on  the  relative  value  of 
each  taxpayer's  "nonroutine 
contributions,"  which  may  include 
contributions  of  intangible  property. 
Proposed  §  1.482-6(c)(3)(i)(B)  defines 
nonroutine  contributions  as 
contributions  by  controlled  taxpayers 
that  cannot  be  accounted  for  by 
reference  to  market  returns,  or  that  are 
so  interrelated  with  other  transactions 
that  the  contributions  cannot  be  reliably 


evaluated  on  a  separate  basis.  The 
proposed  regulations  thus  make  the 
residual  profit  split  method  more 
suitable  in  the  context  of  services 
transactions  and  highly  integrated 
transactions  where  data  relating  to 
comparable  transactions  are 
unavailable,  whether  or  not  these 
transactions  involve  the  technical 
transfer  or  use  of  intangible  property. 

Proposed  §  1.482-9(g){2)  provides 
examples  that  illustrate  the  application 
of  the  residual  profit  split  method  to 
controlled  services  transactions. 

8.  Unspecified  Methods— §  1 .482-9(h) 

Proposed  §  1.482-9(h)  provides  that 
in  addition  to  the  specified  methods  in 
§  1.482-9(a),  an  unspecifiec^  method 
may  be  used  to  determine  an  arm's 
length  charge  if  such  a  method  will 
provide  the  most  reliable  measure  of  an 
arm's  length  result  under  the  best 
method  rule.  Proposed  §  1.482-9{h) 
emphasizes  that  an  unspecified  method 
should  take  into  account  that  under  the 
arm's  length  standard  uncontrolled 
taxpayers  must  compare  the  terms  of  a 
transaction  to  the  realistic  alternatives 
to  entering  into  that  transaction. 
Therefore,  an  unspecified  method 
should  provide  information  on  the 
prices  or  profits  that  the  controlled 
taxpayer  might  have  realized  by 
choosing  a  realistic  alternative  to  the 
controlled  transaction. 

9.  Contingent-Payment  Contractual 
Terms— §1.482-9(i) 

Proposed  §  1.482-9(i)  provides 
guidance  on  the  treatment  of  contingent- 
payment  arrangements.  The  Treasury 
Department  and  the  IRS  recognize  that 
controlled  taxpayers  may  allocate  the 
risks  associated  with  rendering  services 
in  a  variety  of  ways,  including  by 
specifying  that  compensation  for  the 
services  will  be  paid  only  in  the  event 
that  the  services  yield  certain  results. 
For  example,  taxpayers  may  enter  into 
a  contingent-payment  arrangement  that 
provides  that  the  Tenderer  of  research 
and  development  services  will  receive 
compensation  only  if  the  research  and 
development  results  in  sales  of  a 
commercially  viable  product.  Proposed 
§  1.482-9(1)  provides  specific  guidance 
concerning  the  evaluation  of  such 
contractual  arrangements  in  the  context 
of  controlled  services. 

Proposed  §  1.482-9{i)(l )  provides  that 
the  arm's  length  charge  in  a  controlled 
services  transaction  is  determined 
taking  into  account  any  contingent- 
payment  terms.  Proposed  §  1.482-9{i)(2) 
provides  that  a  contingent-payment 
arrangement  is  recognized  if  the 
arrangement  is  set  forth  in  a  written 
contract  entered  into  prior  to  the  start-of 
the  activity;  the  contract  explicitly  states 


that  payment  is  contingent  upon  the 
happening  of  a  future  benefit  for  the 
recipient  directly  related  to  the  outcome 
of  the  controlled  services  transaction; 
and  the  contract  provides  for  payment 
on  a  basis  that  reflects  the  recipient's 
benefit  from  the  services  rendered  and 
the  risks  borne  by  the  Tenderer.  If  these 
three  conditions  are  satisfied,  the  arm's 
length  result  for  the  controlled  services 
transaction  ordinarily  would  not  require 
a  payment  to  the  Tenderer  if  the 
contingency  does  not  occur.  If,  on  the 
other  hand,  the  contingency  occurs,  an 
arm's  length  result  would  require 
payment  reflecting  the  recipient's 
benefit  and  the  risks  borne  by  the 
service  Tenderer. 

The  proposed  regulations  incorporate 
the  principles  of  existing  §  1.482-l(d){3) 
and  provide  that  a  contingent-payment 
arrangement  must  be  reasonable  and 
consistent  with  the  economic  substance 
of  the  parties'  conduct,  based  on  all 
facts  and  circumstances.  Existing 
§  1.482-l(d){3)(ii)(B)  provides  that  in 
evaluating  reasonableness  and  economic 
substance,  all  facts  and  circumstances 
are  relevant,  but  the  actual  conduct  and 
the  respective  legal  rights  of  the  parties 
will  be  given  greatest  weight  in  the 
analysis.  Proposed  §  1.482-9(i)(3) 
confirms  explicitly  that  the 
Commissioner's  authority  imder 
existing  §  1.482-l(d)(3)(ii)(B)  to  impute 
contractual  terms  in  appropriate  cases 
extends  to  imputation  of  contingent- 
payment  terms  where  such  terms  are 
consistent  with  the  economic  substance 
of  the  controlled  services  transaction. 

Proposed  §  1.482-9(i){4)  provides  that 
the  arm's  length  charge  in  a  contingent- 
payment  arrangement  is  evaluated  in 
accordance  with  section  1.482-9  and 
other  applicable  rules  under  section 
482.  In  the  case  of  an  arrangement  for 
the  manufacture,  construction,  or 
development  of  tangible  or  intangible 
property  owned  by  the  recipient,  the 
arm's  length  charge  determined  under 
the  rules  of  §§  1.482-3  and  1.482-4  for 
the  transfer  of  similar  property  may  be 
considered. 

Examples  are  provided  in  proposed 
§  1 .482-9(i)(5)  and  under  existing 
§  1.482-l(d){3)  to  illustrate  the 
application  of  these  rules. 

10.  Total  Services  Costs— §  1.482-9{j) 

Proposed  §  1.482-9(j)  defines  the  term 
"total  services  costs,"  which  is  used  to 
determine  the  arm's  length  charge  under 
the  simplified  cost-based  method,  the 
comparable  profits  method  in  cases 
where  the  ratio  of  operating  profits  to 
total  services  costs  is  used  as  the  ptofit 
level  indicator,  and  in  the  cost  of 
services  plus  method  in  cases  where  an 
analysis  of  the  result  expressed  as  ratio 
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of  operating  profits  to  total  services 
costs  is  necessary.  Total  services  costs 
include  all  costs  that  can  be  directly 
identified  with  the  act  of  providing  the 
services,  as  well  as  all  other  costs 
reasonably  allocable  to  the  services  as 
determined  under  proposed  §  1.482- 
9(k).  The  Treasury  Department  and  the 
IRS  intend  the  costs  included  to  be 
comprehensive  and  to  comprise  full 
consideration  for  all  resources 
expended,  used,  or  made  available  to 
render  the  ^rvice.  Generally  accepted 
accoimting  principles  or  income  tax 
accounting  rules  may  provide  a  useful 
starting  point  for  determination  of  total 
services  costs,  but  neither  will  have 
conclusive  effect.  Consistent  with  the 
current  regulations  under  the 
comparable  profits  method,  proposed 
§  1.482-9(j)  excludes  certain  costs  from 
total  services  costs,  such  as  interest 
expense  and  other  expenses  not  related 
to  the  controlled  services  transactions. 

11.  Allocation  of  Costs— §  1.482-9(k) 

Existing  §  1.482-2(b)(3)  through  (6) 
provide  that  costs  may  be  allocated  and 
apportioned  to  a  services  transaction 
under  "a  method  of  allocation  and 
apportionment  which  is  reasonable  and 
in  keeping  with  sound  accounting 
practices."  Proposed  §  1.482-9(k) 
retains  the  flexible  approach  of  the 
current  rule  by  allowing  any  reasonable 
method  of  allocation  and  apportionment 
of  costs  where  such  allocation  and 
apportionment  is  relevant  to 
determining  an  arm's  length  charge  for 
services.  In  establishing  the  appropriate 
method,  the  proposed  regulations  state 
that  consideration  should  be  given  to  all 
bases  and  factors,  including  the  general 
practices  used  by  taxpayers  to  apportion 
costs  for  other  purposes.  The  proposed 
regulations  provide,  however,  that  such 
general  practices  need  not  be  accorded 
conclusive  weight  by  the  Commissioner. 

Proposed  §1.482-9(k)(3)  provides 
examples  that  illustrate  the  rules 
regarding  the  allocation  and 
.  apportionment  of  costs. 

12.  Controlled  Services  Transactions — 
§1.482-9(1) 

Proposed  §1.482-9(1)  provides 
guidance  regcuding  the  threshold 
question  of  whether  an  activity  by  one 
member  of  a  controlled  group 
constitutes  a  controlled  services 
transaction,  the  arm's  length  charge  for 
which  must  be  determined  under 
proposed  §  1.482-9(1).  This  guidance 
updates  and  substantially  modifies  the 
guidance  in  existing  §  1.482-2(b)(3),  and 
brings  such -guidance  more  into  line 
with  international  standards  in  this 
area. 


a.  Genera]fiule—§1.482-9(l)(l). 
Proposed  §  1  J482-9(l)(l)  provides 
generally  thai  a  controlled  services 
transaction  iicludes  any  activity  by  one 
controlled  taxpayer  that  results  in  a 
benefit  to  on(  i  or  more  other  controlled 
taxpayers.  Tl  e  terms  "activity"  and 
"benefit"  are  further  defined  and 
described  in  iroposed  §  1.482-9(1)(2) 
and  (3). 

b.  Activity-  -§  1.482-9(1)(2).  Proposed 
§  1.482-9{1)(;  )  defines  an  activity  to 
include  the  i  se  by  the  Tenderer,  or  the 
making  avail  ible  to  the  recipient,  of  any 
property  or  other  resources  of  the 
renderer.  Thi  i  Treasury  Department  and 
the  IRS  inten  d  the  broad  scope  of  the 
term  activity  to  allow  transactions  that 
are  not  subje  ;t  to  the  existing  section 
482  regulatic  ns  applicable  to  other  types 
of  transactioi  is  (e.g.,  transfers  of  tangible 
or  intangible  property,  rentals,  or  loans) 
to  be  analyze  d  under  proposed  §  1.482- 
9. 

c.  Benefit- -§  1.482-9(l)(3)—i.  General 
HuIe—§  1.48  i-9(l)(3)(i).  Proposed 

§  1.482-9(1)(:  I)  specifies  rules  for 
determining  whether  an  activity  results 
in  a  benefit  t )  one  or  more  other 
members  of  me  controlled  group.  . 
Proposed  §  1  482-9(l){3)(i)  provides 
that,  in  genei  al,  an  activity  is  considered 
to  provide  a  jenefit  to  the  recipient  if 
the  activity  c  irectly  results  in  a 
reasonably  i(  entifiable  increment  of 
economic  or  commercial  value  that 
enhances  the  recipient's  commercial 
position,  or  1  lat  may  be  reasonably 
anticipated  t  >  do  so.  In  cases  where  an 
activity  may  be  reasonably  anticipated 
to  have  a  pai  ticular  result  or  outcome, 
but  that  resu  t  or  outcome  in  fact  does 
not  occur,  th  3  determination  of  whether 
a  benefit  is  present  is  evaluated  by 
reference  to  vhat  it  was  reasonable  to 
expect  at  the  time  the  activity  was 
performed. 

Proposed   ,  1.482-9(l)(3)(i)  further 
provides  tha  an  activity  is  generally 
considered  t )  confer  a  benefit  if  an 
uncontrollec  taxpayer  in  circumstances 
comparable  o  those  of  the  recipient 
would  be  wi  ling  to  pay  an  uncontrolled 
party  to  peri  )rm  the  same  or  similar 
activity,  or  i  such  uncontrolled 
taxpayer  wo  ild  be  willing  to  perform 
for  itself  the  same  or  similar  activity. 
This  propos  sd  rule  would  replace  the 
rule  of  exist  ng  §  1.482-2(b)(2)(i),  which 
provides  tha  t  the  relevant  determination 
is  whether  a  i  uncontrolled  taxpayer  in 
circumstemc  3s  similar  to  the  renderer 
would  charf  e  for  the  service.  The 
Treasury  De  Dartment  and  the  IRS 
believe  that  he  approach  of  the 
proposed  re  ;ulations  is  more  consistent 
with  the  am  I's  length  standard  and  is 
more  in  line  with  international 
standards  in  this  area.  In  addition,  this 


approach  should  be  substantially  easier 
to  administer  than  the  standard  under 
existing  §  1.482-2(b)(2)(i),  which  in 
some  cases  has  been  interpreted  as 
requiring  a  difficult  analysis  of  the 
subjective  intent  of  the  renderer.  While 
the  focus  of  this  aspect  of  the  proposed 
regulations  is  on  the  recipient,  the 
determination  of  the  arm's  length  charge 
may  require  a  focus  on  the  recipient,  the 
renderer,  or  both,  depending  on  the 
applicable  method. 

"The  proposed  regulations  and  the 
examples  set  forth  under  §  1.482-9(1)(4) 
do  not  adopt  a  so-called  "general 
benefit"  approach,  luider  which  certain 
activities  in  a  corporate  group  were 
presumed  to  generate  a  benefit  to  the 
controlled  group  as  a  whole.  This 
general  benefit  approach  in  some  cases 
has  been  used  to  justify  a  charge  to  a 
group  member  for  centralized  activities 
performed  by  a  corporate  parent  or 
service  center,  whether  or  not  that 
particular  member  actually  receives  a 
benefit  from  those  activities.  The 
Treasury  Department  emd  the  IRS 
believe  that  the  general  benefit  concept 
is  inconsistent  with  the  arm's  length 
standard.  In  the  controlled  group 
context,  the  benefit  analysis 
appropriately  focuses  on  whether  one  or 
more  controlled  parties  receive  an 
identifiable  benefit  from  an  activity 
performed  by  another  member  of  the 
group.  Although  the  proposed 
regulations  do  not  adopt  the  general 
benefit  approach,  in  certain  cases  the 
allocation  or  sharing  among  group 
members  of  expenses  or  charges  relating 
to  corporate  headquarters-level 
activities  or  other  centralized  service 
activities  may  be  consistent  with  the 
rules  of  the  proposed  regulations. 

Proposed  §  1.482-9(l)(3)(i)  clarifies 
that  a  benefit  is  received  by  the  owner 
of  an  intangible  when  another 
controlled  taxpayer  performs  an  activity 
that  contributes  to  the  development  or 
enhancement  of  the  value  of  that 
intangible.  This  provision  is  consistent 
with  proposed  §  1.482-4(f)(3)  and  (4).  ; 

a.  Indirect  or  Remote  Benefits  and 
Duplicative  Activities-^§  1.482- 
9(l)(3)(ii)  and  (Hi).  Proposed  §  1.482- 
9(l)(3)(ii)  and  (iii)  retain,  with 
modifications,  two  concepts  that  also 
appear  in  the  existing  regulations.  First, 
an  activity  does  not  result  in  a  benefit 
to  the  extent  that  the  activity  produces 
only  indirect  or  remote  benefits. 
Second,  an  activity  does  not  produce  a 
benefit  where  the  underlying  activity  is 
duplicative  of  an  activity  performed  by 
the  putative  recipient. 

Under  proposed  §  1.482-9(l)(3)(ii),  an 
activity  produces  an  indirect  or  remote 
benefit  only  if  that  activity  is  one  for 
which  an  uncontrolled  taxpayer 
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operating  under  similar  conditions 
would  not  be  willing  to  pay,  or  would 
not  itself  undertake.  Consistent  with  the 
general  approach  in  proposed  §  1.482- 
9{l)(3)(i),  the  determination  of  whether  a 
benefit  is  indirect  or  remote  focuses  on 
the  recipient. 

Under. proposed  §  1.482-9(l){3)(iii),  an 
activity  that  is  duplicative  of  an  activity 
performed  by  another  controlled 
taxpayer  generally  will  not  be 
considered  to  provide  a  benefit  unless  it 
yields  an  identifiable,  additional  benefit 
to  one  or  more  members  of  the 
controlled  group. 

Hi.  Shareholder  Activities — §1.482- 
9(l)(3)(iv).  Substantial  controversy  has 
arisen  under  the  existing  regulations 
concerning  whether  activities  performed 
by  an  owner-member  in  a  controlled 
group  may  be  classified  as  shareholder 
or  stewardship  activities  that  benefit  the 
owner-member  that  renders  such 
services  and  not  other  controlled 
parties.  Stewardship  or  shareholder 
activities  are  activities  performed  by 
reason  of  or  on  account  of  the  renderer's 
status  as  a  shareholder  or  as  an  investor 
of  capital.  The  existing  regulations  do 
not  provide  specific  guidance  with 
respect  to  these  issues. 

Proposed  §  1.482-9{l)(3)(iv)  provides 
that  an  activity  whose  primary  benefit  is 
to  protect  the  renderer's  capital 
investment  in  one  or  more  members  of 
the  controlled  group,  or  an  activity 
relating  primarily  to  compliance  by  the 
renderer  with  reporting,  legal,  or 
regulatory  requirements  applicable 
specifically  to  the  Tenderer,  will  not  be 
considered  to  provide  a  benefit  to 
another  member  of  the  controlled  group. 
The  proposed  regulations  further 
provide  that  activities  in  the  nature  of 
day-to-day  management  generally  do 
not  relate  to  the  protection  of  the 
renderer's  capital  investment,  and  that 
activities  performed  in  connection  with 
a  corporate  reorganization  (including 
payments  to  unrelated  service 
providers)  may  be  considered  to  provide 
a  benefit  to  one  or  more  controlled 
taxpayers. 

In  the  view  of  the  Treasury 
Department  and  the  IRS,  the  relatively 
narrow  definition  of  shareholder 
activities  in  the  proposed  regulations 
reflects  the  arm's  length  standard  and  is 
consistent  with  particular  international 
standards  in  this  area.  The  Treasury 
Department  and  the  IRS  recognize  that 
there  are  a  wide  range  of  activities  and 
factual  scenarios  within  a  multinational 
group  to  which  this  guidance  will 
apply.  For  example,  if  an  activity  is 
performed  in  order  to  comply  with  legal 
requirements  applicable  to 
shareholders,  or  in  order  to  preserve  or 
safeguard  the  controlled  taxpayer's 


equity  investment  in  a  subsidiary,  such 
an  activity  should  be  properly  viewed  as 
a  shareholder  activity.  It  may  be 
appropriate  to  conclude  that  other 
activities  also  provide  no  benefit  to 
other  members  of  the  controlled  group, 
but  such  conclusion  would  be  based  on 
a  detailed  analysis  of  the  facts  and 
circumstances. 

iv.  Passive  Association — §  1.482- 
9(})(3)(v).  Proposed  §  1.482-9(l){3)(v) 
provides  that  a  member  of  a  controlled 
group  that  obtains  a  benefit  solely  on 
account  of  its  status  as  a  member  of  the 
group  (for  example,  by  obtaining 
favorable  commercial  terms  from  ah 
uncontrolled  party  by  reason  of  its 
membership  in  the  controlled  group)  is 
generally  not  considered  to  receive  a 
benefit.  A  controlled  taxpayer's  status  as 
a  member  of  a  controlled  group  may, 
however,  be  considered  in  evaluating 
comparability  between  controlled  and 
uncontrolled  transactions. 

of.  Examples— §1.482-9(1)14). 
Proposed  §  1 .482-9(l)(4)  provides  a 
significant  number  of  examples  to 
illustrate  the  rules  of  §  1.482-9(1).  Like 
all  examples  in  the  proposed 
regulations,  thiese  examples  are  limited 
to  an  application  of  the  substantive 
rules  of  the  proposed  regulations  to  the 
specific  facts  contained  therein. 

13.  Coordination  With  Other  Transfer 
Pricing  Rules— §  1.482-9(m) 

Proposed  §  1.482-9(m)  provides  rules 
to  coordinate  the  rules  applicable  to 
services  with  rules  applicable  to  other 
categories  of  transactions  under  section 
482.  Generally,  the  section  482 
regulations  set  forth  spe(:ific  transfer 
pricing  methods  for  evaluating  the 
results  of  controlled  transactions  under 
the  arm's  length  standard.  Certain 
methods  apply  only  to  specific  types  of 
transactions,  while  other  methods  apply 
more  generally.  Selection  of  a  method 
for  a  particular  type  of  transaction  is 
subject  to  the  best  method  rule  of 
existing  §  1.482-l(c)(l),  which  states 
that  the  method  selected  should  provide 
the  most  reliable  measure  of  an  arm's 
length  result.  The  proposed  regulations 
include  coordination  provisions  that 
provide  guidance  on  selection  of  an 
appropriate  transfer  pricing  method 
when  a  controlled  services  transaction 
is  combined  with  or  has  elements  of 
another  type  of  transaction.  The 
proposed  regulations  provide  examples 
that  illustrate  the  application  of  these 
rules. 

a.  Services  Transactions  That  Include 
Other  Types  of  Transactions — §1.482- 
9(m)(l).  A  transaction  structured  as  a 
services  transaction  may  also  include 
elements  comprising  a  different  type  of 
transaction.  In  the  case  of  such  an 


integrated  transaction,  proposed 
§  1.482-9(m)(l)  provides  that  whether 
the  integrated  transaction  may  be 
evaluated  by  use  of  the  transfer  pricing  " 
methods  in  proposed  §  1.482-9  or 
whether  ope  or  more  elements  of  the 
transaction  should  be  evaluated 
separately  under  the  methods  in  other 
section  482  regulations  depends  on 
which  approach  will  provide  the  most 
reliable  measiu-e  of  an  arm's  length 
result.  In  cases  where  the  non-services 
element  of  an  integrated  transaction 
may  be  adequately  accounted  for  in 
evaluating  the  comparability  of  the 
controlled  transaction  to  the 
uncontrolled  comparables,  the 
integrated  transaction  may  be 
adequately  evaluated  under  a  single 
method  provided  under  §  1.482-9. 

b.  Services  Transactions  That  Effect  a 
Transfer  of  Intangible  Propertv — 
§1.482-9(m)(2).  A  transaction 
structured  as  a  services  transaction  may 
result  in  a  transfer  of  intangible 
property,  may  have  an  effect  similar  to 
the  transfer  of  intangible  property,  or 
may  include  an  element  that  constitutes 
the  transfer  of  intangible  property.  In 
such  cases,  proposed  §  1.482-9(m)(2) 
provides  that  if  the  element  that  relates 
to  the  transfer  of  intangible  property  is 
material  to  the  evaluation  of  the 
transaction,  the  arm's  length  result  with 
respect  to  such  element  must  be  either 
determined  under  or  corroborated  by 
reference  to  a  method  under  existing 

§  1.482—4.  The  Treasury  Department  and 
the  IRS  believe  that  it  is  critical  that 
economically  similar  transactions,  in- 
particular  transactions  that  effect  the 
transfer  of  intangible  property,  be 
evaluated  consistently  under  the 
transfer  pricing  regulations. 

c.  Services  Subject  to  a  Qualified  Cost 
Sharing  Arrangement— §  1.482-9(m)(3). 
Proposed  §  1.482-9{m)(3)  provides  that 
services  provided  by  a  controlled 
participant  under  a  qualified  cost 
sharing  arrangement  are  subject  to 
existing  §  1.482-7.  The  Treasury 
Department  and  the  IRS  are  revievving 
the  current  regulatory  guidance  related 
to  qualified  cost  sharing  arrangements, 
and  intend  to  issue  proposed 
regulations  in  the  near  term. 

d.  Other  Types  of  Transaction  That 
Include  a  Services  Transaction — 
§1.482-9(m)(4).  A  transaction 
structured  as  a  transaction  other  than  a 
services  transaction  may  also  include 
elements  comprising  a  services 
transaction.  In  the  case  of  such  an 
integrated  transaction,  proposed 

§  1.482-9{m)(4)  provides  rules  to 
determine  the  manner  in  which  such 
integrated  transactions  should  be 
evaluated  that  are  similar  to  the  rules  in 
proposed  §  1.482-9(m)(l)  provided  for 
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integrated  transactions  structiired  as 
services  transactions. 

e.  Global  Dealing  Operations — 
§1.482-9(m)(5).  Under  proposed 
§  1.482-9(m)(5),  guidance  concerning 
the  treatment  of  global  dealing 
operations  is  reserved,  pending  the 
issuance  of  transfer  pricing  guidance 
specifically  applicable  to  global  dealing 
operations. 

C.  Income  Attributable  to  Intangibles — 
§1.482-^(f)(3)and(4) 

The  proposed  regulations  would 
replace  the  provisions  of  §  1.482-4(f)(3), 
relating  to  the  allocation  of  income  from 
intangibles,  with  proposed  §  1.482- 
4(f)(3)  and  (4). 

1.  Ownership  of  Intangible  Property — 
§1.482-4(f)(3) 

Proposed  §  1.482-4(f)(3)(i){A) 
provides  guidance  for  determining  the 
owner  of  an  intangible.  In  general,  the 
owner  is  the  taxpayer  identified  as  the 
owner  of  an  intangible  under  the 
intellectual  property  laws  of  the 
relevant  jurisdiction,  or  the  taxpayer 
that  holds  rights  constituting  an 
intangible  in  accordance  with 
contractual  terms  or  other  legal 
provision.  For  example,  in  the  case  of  a 
typical  license  of  an  intangible  between 
controlled  parties,  the  proposed 
regulations  treat  the  licensee  as  the 
owner  of  c<^tractual  rights  pursuant  to 
the  license,  and  the  licensor  as  the 
owmer  of  the  intsmgible  subject  to  the 
license.  The  identification  of  a  single 
owner  for  each  discrete  intangible 
replaces  the  provision  in  the  existing 
regulations  that  under  certain 
circumstances  could  be  read  to  provide 
for  multiple  owners  of  an  intangible. 
See  existing  §  1 .482-4(f)(3)(i)  and 
§1.482-4(f)(3)(ivO,  Examp/e  4.  The 
ownership  of  an  intangible  must  in  all 
cases  accord  with  the  economic 
substance  of  the  underlying  transaction. 
See  §  1.482-1  (d)(3).  In  the  case  of 
intangible  property  for  which  no  owner 
can  be  identified  under  intellectual     ' 
property  law,  contractual  terms,  or  other 
legal  provision,  the  owner  will  be  the 
controlled  taxpayer  that  has  control  of 
the  intangible,  based  on  all  the  facts  and 
circumstances. 

Propose  '.  §1.482-4(f)(3)(i)(B) 
generally  excludes  from  the  rules  of 
proposed  §  1.482^(f)(3)(i)(A) 
intangibles  subject  to  the  cost  sharing 
provisions  of  §  1.482-7.  The  Treasury 
Department  and  the  IRS  are  reviewing 
the  current  regulatory  guidance  related 
to  qualified  cost  sharing  arrangements, 
and  intend  to  issue  proposed 
regulations  in  the  near  term. 

Proposed  §  1.482-4(f)(3)  does  not 
include  the  rules  in  the  existing 


regulations  for  allocations  with  respect 
to  assistancp  provided  to  the  owner  of 
intangible  property.  These  rules,  in 
modified  form,  are  provided  in 
proposed  §  l.482-4(f)(4). 

2.  Contribu  ions  To  Develop  or  Enhance 
an  Intangib  e— §  1.482^(f)(4) 

Proposed  §  1.482-4{f)(4)(i)  provides 
that  the  arn  's  length  consideration  for  a 
coRtributioi  i  by  one  controlled  taxpayer 
to  develop  i  ir  enhance  an  intangible 
owned  by  a  lother  controlled  taxpayer 
must  be  det  jrmined  under  the 
applicable  i  ules  of  section  482f 

The  sectii  )n  482  regulations  generally 
give  effect  t  j  the  contractual  terms 
specified  fa  r  controlled  transactions. 
Consistent  i  vith  this  principle,  proposed 
§  1.482— 4{f]  4)(i)  also  provides  rules  for 
situations  v  here  controlled  taxpayers 
"embed"  cc  mpensation  for  a 
contributioi  i  in  the  contractual  terms  of 
a  transactio  i  involving  an  intangible. 
For  instanci  s,  under  a  typical  intangible 
license  betv  reen  controlled  parties  the 
licensee  ma  y  render  marketing  services 
that  are  ant  cipated  to  enhance  the 
intangible  c  wned  by  the  licensor.  The 
licensor  ma  y  compensate  such  services 
through  a  s(  iparately  stated  fee,  or  such 
corapensati  an  may  be  embedded  within 
the  royalty  Jciid  by  the  licensee  (i.e., 
through  red  action  of  the  royalty).  In 
addition,  thie  licensee  may  undertake 
marketing  afctivities  that  are  anticipated 
to  enhance  he  value  of  its  rights  to 
exploit  its  1  cense.  Such  activities  do  not 
require  con  pensation  by  the  licensor. 

Proposed  §  1.482-4(f)(4)(i)  provides 
that  ordinal  ily  no  separate  allocation  is 
appropriate  where  compensation  for  a 
contributioi  i  is  embedded  within  the 
terms  of  a  n  slated  controlled  transaction. 
The  contrib  ation,  however,  must  be 
taken  into  a  ccount  in  evaluating  the 
comparabil  ty  of  the  controlled 
transaction  to  any  uncontrolled 
comparable  3  and  in  determining  the 
arm's  lengt]  i  consideration  for  the 
controlled  tp-ansaction  that  includes  the 
embedded  Contribution.  This  rule  is 
intended  to  reach  a  result  that  is 
implicit  un  ler  the  existing  regulations. 

In  some  c  ases,  this  rule  may  operate 
in  conjunct  on  with  §  1.482-3(f),  which 
deals  with  l  ransfers  of  tangible  property 
that  contaii  s  an  embedded  intangible. 
For  example,  in  a  typical  distribution 
arrangemertt  for  the  resale  of 
trademarke  1  goods,  the  distributor  may 
perform  ma  rketing  services  that  are  not 
separately  c  ompensated.  In  such  a  case, 
ordinarily  i  o  separate  allocation  would 
be  appropri  ate  with  respect  to  either  the 
embedded  rademark  or  the  embedded 
marketing  s  ervices.  These  embedded 
elements,  hpwever,  must  be  taken  into 
account  in  i  tvaluating  the  comparability 


of  the  controlled  transfer  to  any 
uncontrolled  comparables  and  in 
determining  the  arm's  length 
consideration  for  the  intercompany  sale 
of  the  trademarked  goods.  See  proposed 
§  1.482^(f)(4)(ii),  Example  2. 

The  Treasury  Department  and  the  IRS 
intend  that  this  rule  pertaining  to 
contributions  to  develop  or  enhance  an 
intangible  will  provide  a  clearer 
framework  for  analysis  than  existing 
§  1.482-4(f)(3),  particularly  where 
controlled  taxpayers  document  the 
relevant  transactions  in  advemce  and  act 
in  accordance  with  the  documentation. 
In  this  regard,  the  proposed  regulations 
are  intended  to  encoiuage  controlled 
taxpayers  to  document  such 
transactions  contemporaneously  and 
consistently  over  time. 

Examples  in  proposed  §  1.482- 
4(f)(4)(ii)  illustrate  the  application  of 
proposed  §  1.482-4(f)(4)  to  a  range  of 
transactions  involving  contributions  to 
develop  or  enhance  an  intangible. 

D.  Contractual  Terms  Imputed  From 
Economic  Substance — §1.482- 
l(d)(3)(ii)(C).  Examples  3.  4,  and  5 

The  proposed  regulations  recognize 
that  controlled  taxpayers  have 
considerable  flexibility  to  specify  the 
contractual  terms  regarding 
contributions  to  develop  or  enhance  an 
intangible.  The  Conunissioner  generally 
will  give  effect  to  these  contractual 
terms  for  Federal  income  tax  purposes, 
provided  that  they  are  consistent  with 
the  economic  substance  of  the  parties' 
conduct.  On  the  other  hand,  if  the 
controlled  taxpayer  fails  to  specify 
contractual  terms  for  a  transaction,  or  if 
the  stated  terms  do  not  accord  with  the 
economic  substance  of  the  underlying 
activities,  the  Commissioner  may 
impute  contractual  terms  that  are 
consistent  with  the  economic  substance 
of  the  underlying  transactions.  See 
§1.482-l(d)(3). 

Proposed  Example  3,  Example  4,  and 
Example  5  in  §  1.482-l(d)(3)(ii)(C) 
illustrate  scenarios  in  which  the 
Commissioner  may  impute  contractual 
terms  based  on  the  principles  in 
proposed  §  1.482-4{f)(3)  and  (f)(4)  and 
proposed  §  1.482-9.  These  new 
examples  illustrate  the  imputation  of 
contractual  terms  in  cases  where 
controlled  taxpayers  fail  to  specify 
contractual  terms  or  where  the 
contractual  terms  specified  do  not 
accord  with  economic  substance. 

E.  Conforming  Changes  to  Other 
Provisions 

In  view  of  the  proposed  changes 
described  above,  conforming  changes  to 
§§  1.482-0  through  -2,  1.6038A-3, 
1.6662-6(g),  and  31.3121(s)-l  are 
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necessary.  Proposed  amendments  to 
these  provisions  are  set  forth  in  this 
docimient.  In  addition,  the  Treasury 
Department  and  the  IRS  are  considering 
the  extent  to  which  changes  to  §  1.861- 
8(e)(4),  which  provides  guidance 
regarding  expenses  attributable  to 
dividends  received  and  which  refers  to 
the  existing  services  regulations,  may  be 
appropriate  to  improve  the  coordination 
of  that  regulation  with  the  transfer 
pricing  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procediu-e 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piu-suant  to 
section  7805(f),  this  notice  of  proposed 
rulemaking  will  be  submitted  to  die 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The 
Treasury  Dep.  rtment  and  the  IRS 
specifically  re4uest,comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  )anuary  14,  2004,  at  10  a.m.,  in  the 
auditorium,  Internal  Revenue  Building, 
1 1 1 1  Constitution  Avenue,  NW, 
Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 


comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  December  23, 
2003.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  J.  Peter 
Luedtke  and  Helen  Hong-George  of  the 
Office  of  Chief  Counsel  (International). 
However,  other  personnel  from  the 
Treasury  Department  and  the  IRS 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes, 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  31 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.482-9  also  issued  under  26 
U.S.C.  482.  *    *    * 

Par.  2.  Section  1.482-0  is  amended 
by: 

1 .  Revising  the  section  heading. 

2.  Removing  the  entries  for  §  1.482- 
2(b)  and  adding  a  new  entry  in  its  place. 

3.  Revising  the  entries  for  §  1.482- 
4(f)(3),  (f)(4)  and  (f)(5)  and  adding  new 
entries  for  §  1.482-4(0(6). 

4.  Adding  new  entries  for  §§  1.482- 
6(c)(3)(i)(B)(J)  and  (2)  and  1.482-9. 

The  additions  and  revisions  read  as 
follows: 

§  1 .482-0    Outline  of  regulations  under 
section  482. 


§  J  .482-2    Determination  of  taxable  income 
in  specific  situations. 


(b)  Rendering  of  services. 


§  7 .482-4    Methods  to  determine  taxable 
income  in  connection  with  a  transfer  of 
intangible  property. 

***** 

(f)  *   *   * 

(3)  Ownership  of  intangible  property, 
(i)  Identification  of  owner. 

(A)  In  general. 

(B)  Cost  sharing  arrangements, 
(ii)  Examples. 

(4)  Contribution  to  the  value  of  an 
intangible  owned  by  another. 

(i)  In  general, 
(ii)  Examples. 

(5)  Consideration  not  artificially  limited. 

(6)  Lump-sum  payments, 
(i)  In  general. 

(ii)  Exceptions. 

(iii)  Example.  • 

§  1 .482-6    Profit  split  method. 
***** 

(c)  *   •  * 
(3)*    •    * 

(i)  In  general.  *   *   * 
(B)  Allocate  residual  profit. 
[1]  Nonroutine  contributions  generally. 
(2)  Nonroutine  contributions  of  intangible 
property. 

§  1.482-9    Methods  to  determine  taxable 
income  in  connection  wth  a  controlled 
services  transaction. 

(a)  In  general. 

(b)  Comparable  uncontrolled  services  price 
method. 

(Ijlngenera^. 

(2)  Comparability  and  reliability 
considerations. 

(i)  In  general. 

(ii)  Comparability. 

(A)  In  general. 

(B)  Adjustments  for  differences  between 
controlled  and  uncontrolled  transactions. 

(iii)  Data  and  assumptions. 

(3)  Arms  length  range. 

(4)  Examples. 

(5)  Indirect  evidence  of  the  price  of  a 
comparable  uncontrolled  services 
transaction. 

(i)  In  general, 
(ii)  Example. 

(c)  Gross  services  margin  method. 
J  (1)  In  general. 

(2)  Determination  of  arm's  length  price, 
(i)  In  general. 

(ii)  Related  uncontrolled  transaction, 
(iii)  Applicable  uncontrolled  price, 
(iv)  Appropriate  gross  services  profit, 
(v)  Arm's  length  range.  ■    * 

(3)  Comparability  and  reliability 
considerations. 

(i)  In  general. 

(ii)  Comparability. 

(A)  Functional  comparability. 

(B)  Other  comparability  factors. 

(C)  Adjustments  for  differences  between 
controlled  and  uncontrolled  transactions. 

(D)  Buy-sell  distributor, 
(iii)  Data  and  assumptions. 

(A)  In  general. 

(B)  Consistency  in  accounting. 

(4)  Examples. 

(d)  Cost  of  services  plus  methcd, 

(1)  In  general. 

(2)  Determination  of  arm's  length  price. 
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(i)  In  general. 

(ii)  Appropriate  gross  services  proflt. 
(iii)  Comparable  transactional  costs, 
(iv)  Arm's  length  range. 

(3)  Comparability  aHd  reliability 
considerations. 

(i)  In  general, 
(ii)  Comparability. 

(A)  Functional  comparability. 

(B)  Other  comparability  factors. 

(C)  Adjustments  for  differences  between 
the  controlled  and  uncontrolled  transactions. 

(iii)  Data  and  assumptions. 

(A)  In  general. 

(B)  Consistency  in  accounting. 

(4)  Examples. 

(e)  Comparable  profits  method. 

(1)  In  general.  ^ 

(2)  Determination  of  arm's  length  result. 
i<i)  Tested  party.    . 

(ii)  Profit  level  indicators. 

(iii)  Comparability  and  reliability 
considerations — Data  and  assumptions — 
Consistency  in  accounting. 

(3)  Examples.  / 

(f)  Simplified  cost-based  method  for  certain 
services. 

(1)  Evaluation  of  arm's  length  charge, 
(i)  In  general. 

(ii)  Coordination  with  best  method  rule. 

(2)  Limitation  on  allocations  by 
Commissioner. 

(i)  In  general. 

(ii)  Applicable  number  of  percentage 
points. 

(iii)  Method  inapplicable  to  high-margin 
transactions. 

(iv)  Measurement  of  limitations  on 
allocations. 

(v)  Scope  of  limitation  on  allocations  by 
the  Commissioner. 

(A)  Loss  transactions  and  transactions 
priced  in  excess  of  arm's  length. 

(B)  Allocation  and  apportionment  of  costs. 

(3)  Conditions  on  application  of  simplified 
cost-based  method. 

(i)  Adequate  books  and  records, 
(ii)  Written  contract. 

(A)  In  general. 

(B)  De  minimis  exception. 

(4)  Transactions  not  eligible  for  simplified 
cost-based  method. 

(i)  Services  similar  to  services  provided  by 
renderer  or  recipient  to  uncontrolled  parties. 

(ii)  Services  rendered  to  a  recipient  that 
receives  services  from  controlled  taxpayers  in 
significant  amounts. 

(iii)  Services  involving  the  use  of 
intangible  property. 

(iv)  Non-services  transactions  included  in 
integrated  transactions. 

(v)  Certain  transactions. 

(5)  Examples. 

(g)  Profit  split  method. 

(1)  In  general. 

(2)  Examples. 

(h)  Unspecified  methods, 
(i)  Contingent-payment  contractual  terms 
for  services. 

(1)  Economic  substance  of  contingent 
payment  contractual  terms  recognized. 

(2)  Contingent-payment  arrangement, 
(i)  Written  contract. 

(ii)  Specified  contingency. 

(iii)  Basis  for  payment. 
-  (3)  Commissioner's  authority  to  impute 
contingent-payment  terms. 
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(4)  Eval 

(5)  Examples 
(j)  Total  serf  ices 
(k)  Allocat 

(1)  In  genen 

(2)  Approp 
apportionmen ; 

(i)  Reasonable 
(ii)  Use  of 

(3)  Exampl 
(1)  Controllii 

(1)  In  genen  1 

(2)  Activity 

(3)  Benefit, 
(i)  In  genera 
(ii)  Indirect 
•■(iii)  Duplicative 
(iv)  Sharehqlder 
(v)  Passive 

(4)  Exampl 
(m)  CoordiiJation 

rules  for  other 

(1)  Services 
types  of  transactions, 

(2)  Services 
transfer  of  inti 

(3)  Services 
sharing  arran^ment 

(4)  Other 
controlled 

(5)  Global 

(6)  Exampl 
(n)  Effectivd  date. 

Par.  3.  Seqtion  1.482-1  is  amended 
by: 

1.  Revisin  ;  paragraphs  (a)(1),  (b)(2)(i), 
(d)(3)(ii)(C) ,  :xample  3,  (f)(2)(iii)(B}, 
{g)(4)(i),  the  irst  two  sentences  in 
paragraph  (Q)(4){iii)  Example  1,  and 
paragraph  (ii  introductory  text. 

2.  Addingjparagraph  (d)(3}(ii)(C). 
Example  4  and  Example  5. 

3.  Addingja  sentence  at  the  end  of 
paragraph  ((|)(3)(v). 

The  additibns  and  revisions  read  as 
follows:        I 

§  1 .482-1     Allocation  of  income  and 
deductions  aaiong  taxpayers. 

(a)  In  gene  ral — (1)  Purpose  and  scope. 
The  purpose  of  section  482  is  to  ensxue 
that  taxpaye  s  clearly  reflect  income 
attributable  o  controlled  transactions, 
and  to  preve  nt  the  avoidance  of  taxes 
with  respect  to  such  transactions. 
Section  482  alaces  a  controlled  taxpayer 
on  a  tax  pari  ty  with  an  uncontrolled 
taxpayer  by  ietermining  the  true  taxable 
income  of  th  e  controlled  taxpayer.  This 
section  sets  forth  general  principles  and 
guidelines  to  be  followed  under  section 
482.  Section  1.482-2  provides  rules  for 
the  determii  ation  of  the  true  tcixable 
income  of  c(  ntroUed  taxpayers  in 
specific  situitions,  including  controlled 
transactions  involving  loans  or  advances 
or  the  use  o  tangible  property.  Sections 
1.482-3  thri  ugh  1.482-6  provide  rules 
for  the  deter  mination  of  the  true  taxable 
income  of  cimtrolled  taxpayers  in  cases 
involving  th  b  transfer  of  property. 
Section  1.48  2-7T  sets  forth  the  cost 


sharing  provisions  applicable  to  taxable 
years  begiiuiing  on  or  after  October  6, 
1994,  and  before  January  1, 1996. 
Section  1.482-7  sets  forth  the  cost 
sharing  provisions  applicable  to  taxable 
years  beginning  on  or  after  January  1, 
1996.  Section  1.482-8  provides 
examples  illustrating  the  application  of 
the  best  method  rule.  Finally,  §  1.482- 
9  provides  rules  for  the  determination  of 
the  true  taxable  income  of  controlled 
taxpayers  in  cases  involving  the 
performance  of  services. 
«        *        *        *        * 

(b)  *  *  * 

(2)  Arm's  length  methods — (i) 
Methods.  Sections  1.482-2  through 
1.482-6  and  §  1.482-9  provide  specific 
methods  to  be  used  to  evaluate  whether 
transactions  between  or  among  members 
of  the  controlled  group  satisfy  the  arm's 
length  standard  and  if  they  do  not  to" 
determine  the  arm's  length  result. 
Section  1.482-7  provides  the  specific 
method  to  be  used  to  evaluate  whether 
a  qualified  cost  sharing  arrangement 
produces  results  consistent  with  an 
arm's  length  result. 
***** 

(d)  *  *  * 

(3)*  *  * 

(ii)*  *  * 

(O*  *  * 

Example  3.  Contractual  terms  imputed 
from  economic  substance,  (i)  FP,  a  foreign 
producer  of  wristwatches,  is  the  registered 
holder  of  the  YY  trademark  in  the  United 
States  and  in  other  countries  worldwide.  In 
Year  1,  FP  enters  the  U.S.  market  by  selling    ' 
YY  wristwatches  to  its  newly  organized  U.S. 
subsidiary,  USSub,  for  distribution  in  the 
U.S.  market.  USSub  paysFP  a  fixed  price  per 
wristwatch,  and  USSub  and  FP  undertake 
without  separate  compensation  marketing 
activities  to  establish  the  YY  trademark  in  the 
U.S.  market.  Unrelated  foreign  producers  of 
trademarked  wristwatches  and  U.S. 
distributors  respectively  undertake  similar 
marketing  activities  in  independent 
arrangements  involving  distribution  of 
trademarked  wristwatches  in  the  U.S.  market. 
In  Years  1  through  6,  USSub  markets  and 
sells  YY  wristwatches  in  the  United  States. 
Further,  in  Years  1  through  6,  USSub 
undertakes  incremental  marketing  activities 
in  addition  to  the  activities  similar  to  those 
observed  in  the  independent  distribution 
transactions  in  the  U.S.  market.  FP  does  not 
directly  or  Indirectly  compensate  USSub  for 
performing  these  incremental  activities 
during  Years  1  through  6.  Assume  that,  aside 
from  these  incremental  activities,  and  after 
any  adjustments  are  made  to  improve  the 
reliability  of  the  comparison,  the  price  paid 
per  wristwatch  by  the  independent 
distributors  for  wristwatches  would  provide 
the  most  reliable  measure  of  the  arm's  length 
price  paid  per  YY  wristwatch  by  USSub. 

(ii)  By  Year  7.  the  wristwatches  with  the 
YY  trademark  generate  a  premium  return  in 
the  U.S.  market,  as  compared  to  wristwatches 
marketed  by  the  independent  distributors.  In 
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Year  7,  substantially  all  the  premium  return 
4rom  the  YY  trademark  in  the  U.S.  market  is 
attributed  to  FP,  for  example  through  an 
increase  in  the  price  paid  per  watch  by 
USSub,  or  by  some  other  means. 

till)  In  determining  whether  an  allocation 
of  income  is  appropriate  in  Year  7,  the 
Commissioner  may  consider  the  economic 
substance  of  the  arrangements  between 
USSub  and  FP,  and  the  parties'  course  of 
conduct  throughout  their  relationship.  Based 
on  this  analysis,  the  Commissioner 
determines  that  it  is  unlikely  that,  ex  ante, 
an  uncontrolled  taxpayer  operating  at  arm's 
length  would  engage  in  marketing  activities 
to  develop  or  enhance  an  intangible  owned 
by  another  party  unless  it  received 
contemporaneous  compensation  or  otherwise 
had  a  reasonable  anticipation  of  receiving  a 
future  benefit  from  those  activities.  In  this 
case,  USSub's  undertaking  the  incremental 
marketing  activities  in  Years  1  through  6  is 
a  course  of  conduct  that  is  inconsistent  with 
the  parties'  attribution  to  FP  in  Year  7  of 
substantially  all  the  premium  return  from  the 
enhanced  YY  trademark  in  the  United  States 
market.  Therefore,  the  Commissioner  may 
impute  one  or  more  agreements  between 
USSub  and  FP,  consistent  with  the  economic 
substance  of  their  course  of  conduct,  which 
would  afford  USSub  an  appropriate  portion 
of  the  premium  return  from  the  YY 
trademark  wristwatches.  For  example,  the 
Commissioner  may  impute  a  separate 
services  agreement  that  affords  USSub 
contingent-payment  compensation  for  its 
incremental  marketing  activities  in  Years  1 
through  6,  which  benefited  FP  by 
contributing  to  the  vahie  of  the  trademark 
owned  by  FP.  lathe  alternative,  the 
Commissioner  may  impute  a  long-term 
exclusive  U.S.  distribution  agreement  to 
exploit  the  YY  trademark  that  allows  USSub 
to  benefit  from  the  incremental  marketing 
activities  it  performed.  As  another 
alternative,  the  Commissioner  may  require 
FP  to  compensate  USSub  for  terminating 
USSub's  imputed  long-term  distribution 
agreement,  an  agreement  that  USSub  made 
more  valuable  at  its  own  expense  and  risk. 
The  taxpayer  may  present  additional  facts 
that  could  indicate  which  of  these  or  other 
alternative  agreements  best  reflects  the 
economic  substance  of  the  underlying 
transactions,  consistent  with  the  parties' 
course  of  conduct  in  the  particular  case. 

Example  4.  Contractual  terms  imputed 
from  economic  substance,  (i)  FP,  a  foreign 
producer  of  athletic  gear,  is  the  registered 
holder  of  the  A^  trademark  in  the  United 
States  and  in  other  countries  worldwide.  In 
Year  1,  FP  licenses  to  its  newly  organized 
U.S.  subsidiary,  USSub,  exclusive  rights  to 
certain  manufacturing  and  marketing 
intangibles  (including  the  AA  trademark)  for 
purposes  of  manufacturing  and  marketing 
athletic  gear  in  the  United  Stales  under  the 
AA  trademark.  The  contractual  terms  obligate 
USSub  to  pay  FP  a  royalty  based  on  sales, 
and  obligate  both  FP  and  USSub  to  undertake 
without  separate  compensation  specified 
types  and  levels  of  marketing  activities. 
Unrelated  foreign  businesses  license 
independent  U.S.  businesses  to  manufacture 
and  market  athletic  gear  in  the  United  States, 
using  trademarks  owned  by  the  unrelated 


foreign  businesses.  The  contractual  terms  of 
these  uncontrolled  transactions  require  the 
licensees  to  pay  royalties  based  on  sales  of 
the  merchandise,  and  obligate  the  licensors 
and  licensees  to  undertake  without  separate 
compensation  specified  types  and  levels  of 
marketing  activities.  In  Years  1  through  6, 
USSub  manufactures  and  sells  athletic  gear 
under  the  AA  trademark  in  the  United  States. 
Assume  that,  after  adjustments  are  made  to 
improve  the  reliability  of  the  comparison  for 
any  material  differences  relating  to  marketing 
activities,  manufacturing  or  marketing 
intangibles,  and  other  comparability  factors, 
the  royalties  paid  by  independent  licensees 
would  provide  the  most  reliable  measure  of 
the  arm's  length  royalty  owed  by  USSub  to 
FP,  apart  from  the  additional  facts. 

(ii)  In  Years  1  through  6,  USSub  performs 
incremental  marketing  activities  with  respect 
to  the  AA  trademark  athletic  gear,  in  addition 
to  the  activities  required  under  the  terms  of 
the  license  agreement.  FP  does  not  directly 
or  indirectly  compensate  USSub  for 
performing  these  incremental  activities 
during  Years  1  through  6.  By  Year  7,  AA 
trademark  athletic  gear  generates  a  premium 
return  in  the  United  States,  as  compared  to 
similar  athletic  gear  marketed  by 
independent  licensees.  In  Year  7,  USSub  and 
FP  enter  into  a  separate  services  agreement 
under  which  FP  agrees  to  compensate  USSub 
on  a  cost  basis  for  the  incremental  marketing 
activities  that  USSub  performed  during  Years 
1  through  6,  and  to  compensate  USSub  on  a 
cost  basis  for  any  incremental  marketing 
activities  it  may  perform  in  Year  7  and 
thereafter.  In  addition,  the  parties  revise  the 
license  agreement  executed  in  Year  1,  and 
increase  the  royalty  to  a  level  that  attributes 
to  FP  substantially  all  the  premium  return 
from  sales  of  the  AA  trademark  athletic  gear 
in  the  United  States. 

(iii)  In  determining  whether  an  allocation 
of  income  is  appropriate  in  Year  7,  the 
Commissioner  may  consider  the  economic 
substance  of  the  arrangements  between 
USSub  and  FP  and  the  parties'  course  of 
conduct  throughout  their  relationship.  Based 
on  this  analysis,  the  Commissioner 
determines  that  it  is  unlikely  that,  ex  ante, 
an  uncontrolled  taxpayer  operating  at  arm's 
length  would  engage  in  incremental 
marketing  activities  to  develop  or  enhance  an 
intangible  owned  by  another  party  unless  it 
received  contemporaneous  compensation  or 
otherwise  had  a  reasonable  anticipation  of  a 
future  benefit.  In  this  case,  USSub's 
undertaking  the  incremental  marketing 
activities  in  Years  1  through  6  is  a  course  of 
conduct  that  is  inconsistent  with  the  parties' 
adoption  in  Year  7  of  contractual  terms 
whereby  FP  compensates  USSub  on  a  cost 
basis  for  the  incremental  marketing  activities 
that  it  performed.  Therefore,  the 
Commissioner  may  impute  one  or  more 
agreements  between  USSub  and  FP. 
consistent  with  the  economic  substance  of 
their  course  of  conduct,  which  would  afford 
USSub  an  appropriate  portion  of  the 
premium  return  from  the  A  A  trademark 
athletic  gear.  For  example,  the  Commissioner 
may  impute  a  separate  services  agreement 
that  affords  USSub  contingent-payment 
compensation  for  the  incremental  activities  it 
performed  during  Years  1  through  6.  which 


benefited  FP  by  contributing  to  the  value  of 
the  trademark  owned  by  FP.  In  the 
alternative,  the  Commissioner  may  impute  a 
long-term  exclusive  U.S.  license  agreement 
that  allows  USSub  to  benefit  from  the 
incremental  activities.  As  another  alternative, 
the  Commissioner  m^  require  FP  to 
compensate  USSub  for  terminating  USSub's 
imputed  long-term  U.S.  license  agreement,  a 
license  that  USSub  made  more  valuable  at  its 
own  expense  and  risk.  The  taxpayer  may 
present  additional  facts  that  could  indicate 
which  of  these  or  other  alternative 
agreements  best  reflects  the  economic 
substance  of  the  underlying  transactions, 
consistent  with  the  parties'  course  of  conduct 
in  this  particular  case. 

Example  5.  Contractual  terms  imputed 
from  economic  substance,  (i)  Company  X  is 
a  member  of  a  controlled  group  that  has  been 
in  operation  in  the  pharmaceutical  sector  for 
many  years.  In  Years  1  through  4,  Company 
X  undertakes  research  and  development 
activities.  As  a  result  of  those  activities,  a 
compound  is  develo{>ed  that  may  be  more 
effective  than  existing  medications  in  the 
treatment  of  certain  conditions. 

(ii)  Company  Y  is  acquired  in  Year  4  by  the 
controlled  group  that  includes  Company  X. 
Once  Company  Y  is  acquired,  patent  rights 
with  respect  to  the  compound  in  several 
jurisdictions  are  registered  by  Company  Y, 
making  Company  Y  the  legal  owner  of  such 
patents. 

(iii)  In  determining  whether  an  allocatiojti 
is  appropriate  in  Year  4,  the  Commissioner 
may  consider  the  economic  substance  of  the 
arrangements  between  Company  X  and 
Company  Y,  and  the  parties'  course  of 
conduct  throughout  their  relationship.  Based 
on  this  analysis,  the  Commissioner 
determines  that  it  is  unlikely  that,  ex  ante. 
an  uncontrolled  taxpayer  operating  at  arm's  • 
length  would  engage  in  research  and 
development  activities  to  develop  a 
patentable  compound  to  be  registered  by 
another  party  unless  if  received 
contemporaneous  compensation  or  otherwise 
had  a  reasonable  anticipation  of  receiving  a 
future  benefit  fttDm  those  activities.  In  this 
case,  Company  X's  undertaking  the  research 
and  development  activities  is  inconsistent 
with  the  registration  of  the  patent  by 
Company  Y.  Therefore,  the  Commissioner 
may  impute  one  or  more  agreements  between 
Company  X  and  Company  Y  consistent  with 
the  economic  substance  of  their  course  of 
conduct,  which  would  afford  Company  X  an 
appropriate  portion  of  the  premium  return 
from  the  patent  rights.  For  example,  the 
Comtmissioner  may  impute  a  separate   • 
services  agreement  that  affords  Company  X 
contingent-payment  compensation  for  its 
research  and  development  activities  in  Years 
1.  through  4,  which  benefited  Company  Y  by 
creating  and  further  contributing  to  the  value 
of  the  patent  rights  ultimately  registered  by 
Company  Y.  In  the  alternative,  the 
Commissioner  may  impute  a  transfer  of " 
patentable  intangible  rights  from  Company  X 
to  Company  Y  immediately  preceding  the 
registration  of  patent  rights  by  Company  Y. 
The  taxpayer  may  present  additional  facts 
that  could  indicate  which  of  these  or  other 
alternative  agreements  best  reflects  the 
economic  subsfance  of  the  underlying 
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transactions,  consistent  with  the  parlies' 
course  of  conduct  in  the  particular  case. 

*  *  *  *  *    * 

(v)  *   *   *  See§1.482-9(m). 

*  «  *  *  * 

(f)  *  *  * 
(2)*  *  * 
(iii)*  *   * 

(B)  Circumstonces  warranting 
consideration  of  multiple  year  data.  The 
extent  to  which  it  is  appropriate  to 
consider  multiple  year  data  depends  on 
the  method  being  applied  and  the  issue 
being  addressed.  Circumstances  that 
may  warrant  consideration  of  data  from 
multiple  years  include  the  extent  to 
which  complete  and  accurate  data  is 
available  for  the  taxable  year  under 
review,  the  effect  of  business  cycles  in 
the  controlled  taxpayer's  industry,  or 
the  effects  of  life  cycles  of  the  product 
or  intangible  being  examined.  Data  from 
one  or  more  years  before  or  after  the 
taxable  year  under  review  must    ' 
ordinarily  be  considered  for  purposes  of 
applying  the  provisions  of  paragraph 
(d)(3)(iii)  of  this  section  (Risk), 
paragraph  (d)(4){i)  of  this  section 
(Market  share  strategy),  §  1.482-4(f)(2) 
(Periodic  adjustments),  §  1.482-5 
(Comparable  profits  method),  §  1.482- 
9(e)  (Comparable  profits  method  for 
services).  §1.482-9(f)  (Simplified  cost- 
based  method  for  services),  and  §  1.482- 
9(i)  (Contingent-payment  contractual 
terms  for  services).  On  the  other  hand, 
multiple  year  data  ordinarily  will  not  be 
considered  for  purposes  of  applying  the 
comparable  uncontrolled  price  method 
of  §  1.482-3(b)  or  the  comparable 
uncontrolled  services  price  method  of 
§  1.482-9(y  (except  to  the  extent  that 
risk  or  market  share  strategy  issues  are 
present). 

*  *        *        *        » 

(g)  *  *  *  . 

(4)  Setoffs — (i)  In  general.  If  an 

allocation  i$  made  under  section  482 
with  respect  to  a  transaction  between 
controlled  taxpayers,  the  Commissioner" 
will  take  into  account  the  effect  of  any 
other  non-arm's  length  transaction 
between  the  same  controlled  taxpayers 
in  the  same  taxable  year  which  will . 
result  in  a  setoff  against  the  original 
section  482  allocation.  Such  setoff. 
however,  will  be  taken  into  account 
only  if  the  requirements  of  paragraph 
(g){4)(ii)  of  this  section  are  satisfied.  If 
the  effect  of  the  setoff  is  to  change  the 
characterization  or  source  of  the  income 
or  deductions,  or  otherwise  distort 
taxable  income,  in  such  a  manner  as  to 
affect  the  U.S.  tax  liability  of  any 
member,  adjustments  will  be  made  to 
reflect  the  correct  amount  of  each 
category  of  income  or  deductions.  For 
purposes  of  this  setoff  provision,  the 


pa, 


term  arm  s 
defined  in 
(Arm's  lengt 
to  the  rules 
certain 
rates  of  i 


1(  ngth 


refers  to  the  amount 
ragraph  (b)  of  this  section 
i  standard),  without  regard 
§1.482-2(a)  that  treat 
interest  rates  as  arm's^  length 


in^er  jst. 


(iii)  Exam  i/i 

Example  I. 
construction 
subsidiary  in 
the  construcli 
length  charge 
under  §  1.482- 


es.,*    *    * 

.  a  U.S.  corporation,  renders 
services  to  S,  its  foreign 
ountry  Y,  in  connection  with 
n  of  S's  factory.  An  arm's 
or  such  services  determined 
9  would  be  SIOO.OOO.  *    *    * 


(i)  Definiti 
forth  in  para  ;raph 
of  this  sectic  i 
through  1.4^ 


3ns.  The  definitions  set 
s(i)(l)  through  (i)(10) 
apply  to  this  §§1.482-1 
-9. 


Par.  4.  Sec  tion  1.482-2(b)  is  revised  to 
read  as  foUotvs: 

§  1 .482-2    Determination  of  taxable  income 
in  specific  sitf  ations. 


(b)  Rende^ng 
governing  al 
to  reflect  an 
controlled 
rendering  of 


of  services.  For  rules 
ocations  under  section  482 
irm's  length  charge  for 
tn  msactions  involving  the 
services,  see  §  1.482-9. 


Par.  5.  Section  1.482-4  is  amended 
by: 

1.  Redesigi 
(f)(5)  as 
respectively 

2.  Revisinj 
adding  new 
revisions  an< 


lating  paragraphs  (f)(4)  and 
paragraphs  (f)(5)  and  (f)(6), 

paragraph  (f)(3)  and 
)aragraph  (f)(4).  The 
additions  read  as  follows. 


§1.482-4 

income  In  connection 

intangible  pro  serty 


M^hods  to  determine  taxable 
with  a  transfer  of 


pv  rsuant 


(f)* 

(3)  Owner^ip 
property — (i 
(A)  In  gener(\l 
intangible 
property  law 
or  the  holdei 
intangible 
(such  as  the 
legal  provisifcn 
sole  owner 
for  purposes 
ownership  is 
economic 
transactions 
(Identifying 
owner  of  the 
identified  u 
property  law 
or  pursuant 
(including  t^ms 
§1.482-l(d) 


a 


provision,  th  en 


of  intangible 
Identification  of  owner — 
.  The  legal  owner  of  an 

to  the  intellectual 
of  the  relevant  jurisdiction, 
of  rights  constituting  an 
pijrsuant  to  contractual  terms 
erms  of  a  license)  or  other 
will  be  considered  the 
the  respective  intangible 
of  this  section  unless  such 
inconsistent  with  the 
substance  of  the  underlying 
See  §1. 482-1  (d)(3)(ii)(B) 
:ontractual  terms).  If  no 
respective  intangible  is 
i^der  the  intellectual 
of  the  relevant  jurisdiction, 
contractual  terms 
imputed  pursuant  to 
3)(ii)(B))  or  other  legal 
the  controlled  taxpayer 


1o^ 


who  has  control  of  the  intangible,  based 
on  all  the  facts  and  circumstances,  will 
be  considered  the  sole  owner  of  the 
intangible  for  purposes  of  this  section. 

(B)  Cost  sharing  arrangements.  The 
rule  in  paragraph  (f)(3)(i)(A)  of  this 
section  shall  apply  to  interests  in 
covered  intangibles,  as  defined  in 
§  1.482-7(b)(4)(iv),  only  as  provided  in 
§  1.482-7  (Sharing  of  costs). 

(ii)  Examples.  The  principles  of  this 
paragraph  (f)(3)  are  illustrated  by  the 
following  examples: 

Example  1.  FP.  a  foreign  corporation,  is  the 
registered-holder  of  the  A.^  trademark  in  the 
United  States.  FP  licenses  to  a  U.S. 
subsidiary,  USSub,  the  exclusive  rights  to 
manufacture  and  market  products  in  the 
United  States  under  the  AA  trademark.  FP  is 
the  owner  of  the  trademark  pursuant  to 
intellectual  property  law.  USSub  is  the 
owner  of  the  license  pursuant  to  the 
contractual  terms  of  the  license,  but  is  not  the 
owner  of  the  trademark.  See  paragraphs  (b)(3) 
and  (4)  of  this  section  (defining  an  intangible 
as,  among  other  things,  a  trademark  or  a 
license). 

Example  2.  The  facts  are  ttie  same  as  in 
Example  1.  Asa  result  of  its  sales  and 
marketing  activities,  LSSub  develops  a  list  of 
several  hundred  creditworthy  customers  that 
regularly  purchase  A  A  trademarked 
products.  Neither  the  terms  of  the  contract 
between  FP  and  USSub  nor  the  relevant 
intellectual  property  law  specify  which  party 
owns  the  customer  list.  Because  USSub  has 
knowledge  of  the  contents  of  the  li.st,  and  has 
practical  control  over  its  use  and 
dissemination,  USSub  is  considered  the  sole 
owner  of  the  customer  list  for  purposes  of 
this  paragraph  (f)(3). 

(4)  Contribution  to  the  value  of  an 
intangible  owned  by  another — (i)  In 
general.  The  arm's  length  consideration 
for  a  contribution  by  one  controlled 
taxpayer  that  develops  or  enhances  the 
value,  or  may  be  reasonably  anticipated 
to  develop  or  enhance  the  value,  of  an 
intangible  owned  by  another  controlled 
taxpayer  shall  be  determined  in 
accordance  with  the  applicable  rules 
under  section  482.  If  the  consideration 
for  such  a  contribution  is  embedded 
within  the  contractual  terms  for  a 
controlled  transaction  that  involves 
such  intangible,  then  ordinarily  no 
separate  allocation  will  be  made  with 
respect  to  such  contribution.  In  such 
cases,  pursuant  to  §  1.482-l(d)(3),  the 
contribution  must  be  accounted  for  in 
evaluating  the  comparability  of  the 
controlled  transaction  to  uncontrolled 
comparables,  and  accordingly  in 
determining  the  arm's  length 
consideration  in  the  controlled 
transaction. 

(ii)  Examples.  The  principles  of  this 
paragraph  (f)(4)  are  illustrated  by  the 
following  examples: 

Example  J.  A,  a  member  of  a  controlled 
group,  allows  B,  another  member  of  the 
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controlled  group,  to  use  tangible  property, 
such  as  laboratory  equipment,  in  connection 
with  B's  development  of  an  intangible  that  B 
owns.  By  hirnishing  tangible  property,  A 
makes  a  contribution  to  the  development  of 
an  intangible  owned  by  another  controlled 
taxpayer,  B.  Pursuant  to  paragraph  {f)(4)(i)  of 
this  section,  the  arm's  length  charge  for  A's 
furnishing  of  tangible  property  will  be 
determined  under  the  rules  for  use  of 
tangible  property  in  §  1.482-2(c). 

Example  2.  (i)  Facts.  FP,  a  foreign  producer 
of  wristwatches,  is  the  registered  holder  of 
the  YY  trademark  in  the  United  States  and 
in  other  countries  worldwide.  FP  enters  into 
a  five-year,  renewable  distribution  agreement 
with  its  newly  organized  U.S.  subsidiary, 
USSub.  The  contractual  terms  of  the 
agreement  grant  USSub  the  right  to  sell 
trademark  YY  wristwatches  in  the  United 
States,  obligate  USSub  to  pay  a  fixed  price 
per  wrist  watch  throughout  the  entire  term  of 
the  contract,  and  obligate  both  FP  and  USSub 
to  undertake  without  separate  compensation 
specified  types  and  levels  of  marketing 
activities. 

(ii)  The  consideration  for  FP's  and  USSub's 
marketing  activities,  as  well  as  the 
consideration  for  the  license  to  sell  YY 
trademarked  merchandise,  are  embedded  in 
the  transfer  price  paid  for  the  wristwatches. 
Accordingly,  pursuant  to  paragraph  (f)(4)(i) 
of  this  section,  ordinarily  no  separate 
allocation  would  be  appropriate  with  respect 
to  these  embedded  contributions. 

(iii)  Whether  an  allocation  is  warranted 
with  respect  to  the  transfer  price  for  the 
wristwatches  is  determined  under  §  1.482-1 
and  §§1.482-3  through  1.482-6.  The 
comparability  analysis  would  include 
consideration  of  all  relevant  factors, 
including  the  nature  of  the  intangible 
embedded  in  the  wristwatches  and  the  nature 
of  the  marketing  activities  required  under  the 
contract.  This  analysis  would  also  take  into 
account  that  the  compensation  for  the 
activities  performed  by  USSub  and  FP,  as 
well  as  the  consideration  for  USSub's  use  of 
the  YY  trademark,  is  embedded  in  the 
transfer  price  for  the  wristwatches,  rather 
than  provided  for  in  separate  agreements.  See 
§  1.482-3(0  and  1.482-9(m)(4).  If  it  is  not 
possible  to  identify  uncontrolled  transactions 
that  incorporate  a  similar  range  of 
interrelated  elements  and  there  are 
nonroutine  contributions  by  each  of  FP  and 
USSub,  then  the  most  reliable  measure  of  the 
arm's  length  price  for  the  wristwatches  may 
be  the  residual  profit  split  method.  The 
analysis  would  take  into  account  routine  and 
nonroutine  contributions  by  USSub  and  FP 
in  order  to  determine  an  appropriate 
allocation  of  the  combined  operating  profits 
from  the  sale  of  the  wristwatches  and  related 
activities. 

Example  3.  (i)  Facts.  FP,  a  foreign  producer 
of  athletic  gear,  is  the  registered  holder  of  the 
AA  trademark  in  the  United  Stales  and  in 
other  countries.  In  Year  1,  FP  licenses  to  a 
newly  organized  U.S.  subsidiary,  USSub.  the 
exclusive  rights  to  use  certain  manufacturing 
and  marketirig  intangibles  to  manufacture 
and  market  athletic  gear  in  the  United  States 
under  the  AA  trademark.  The  license 
agreement  obligates  USSub  to  pay  a  royalty 
based  on  sales  of  trademarked  merchandise. 


The  license  agreement  also  obligates  FP  and 
USSub  to  perform  without  separate 
compensation  specified  types  and  levels  of 
marketing  activities.  In  Year  1,  USSub 
manufactures  and  sells  athletic  gear  under 
the  AA  trademark  in  the  United  States. 

(ii)  The  consideration  for  FP's  and  USSub's 
respective  marketing  activities  is  embedded 
in  the  contractual  terms  of  the  license  for  the 
AA  trademark.  Accordingly,  pursuant  to 
paragraph  (f)(4)(i)  of  this  section,  ordinarily 
no  separate  allocation  would  be  appropriate 
with  respect  to  the  embedded  contributions 
in  Year  1.  See  §  1.482-9(m)(4). 

(iii)  Whether  an  allocation  is  warranted 
with  respect  to  the  royalty  under  the  license 
agreement  would  be  analyzed  under  §  1.482- 
1  and  this  section  through  §  1.482-6.  The 
comparability  analysis  would  include 
consideration  of  all  relevant  factors,  such  as 
the  term  and  geographical  exclusivity  of  the 
license,  the  nature  of  the  intangibles  subject 
to  the  license,  and  the  nature  of  the 
marketing  activities  required  to  be 
undertaken  pursuant  to  the  license.  Pursuant 
to  paragraph  (f)(4)(i)  of  this  section,  the 
analysis  would  also  take  into  account  the  fact 
that  the  compensation  for  the  marketing 
services  is  embedded  in  the  royalty  for  the 
AA  trademark,  rather  than  provided  for  in  a 
separate  services  agreement.  If  it  is  not 
possible  to  identify  uncontrolled  transactions 
that  incorporate  a  similar  range  of 
interrelated  elements  and  there  are 
nonroutine  contributions  by  each  of  FP  and 
USSub,  then  the  most  reliable  measure  of  the 
arm's  length  royalty  for  the  AA  trademark 
may  be  the  residual  profit  split  method.  The 
analysis  would  take  into  account  routine  and 
nonroutine  contributions  by  USSub  and  FP 
in  order  to  determine  an  appropriate 
allocation  of  the  combined  operating  profits 
from  the  sale  of  the  AA  trademarked 
merchandise  and  related  activities. 

Example  4.  (i)  Facts.  The  Year  1  facts  are 
the  same  as  in  Example  3,  with  the  following 
exceptions.  In  Year  2.  USSub  undertakes 
certain  incremental  marketing  activities,  in 
addition  to  those  required  by  the  contractual " 
terms  of  the  license  for  the  AA  trademark. 
The  parties  do  not  execute  a  separate 
agreement  with  respect  to  the  incremental 
tnarketing  activities  performed  by  USSub. 
The  license  agreement  executed  in  Year  1  is 
of  sufficient  duration  that  it  is  reasonable  to 
anticipate  that  USSub  will  obtain  the  benefit 
of  its  incremental  activities,  in  the  form  of 
increased  sales  or  revenues  of  trademarked 
products  in  the  U.S.  market. 

(ii)  To  the  extent  that  it  was  reasonable  to 
anticipate  that  USSub's  incremental 
marketing  activities  would  increase  the  value 
only  of  USSub's  intangible  (that  is.  USSub's 
license  to  use  the  AA  trademark  for  a 
specified  term),  and  not  the  value  of  the  AA 
trademark  owned  by  FP,  USSub's 
incremental  activities  do  not  constitute  a 
contribution  for  which  an  allocation  is 
warranted  under  paragraph  (f)(4)(i)  of  this 
section. 

Example  5.  (i)  Facts.  The  Year  1  facts  are 
the  same  as  in  Example  3.  In  Year  2,  FP  and 
USSub  enter  into  a  separate  services 
agreement  that  obligates  USSub  to  perform 
certain  incremental  marketing  activities  to 
promote  AA  trademark  athletic  gear  in  the 


United  States,  beyond  the  activities  specified 
in  license  agreement.  In  Year  2.  USSub 
begins  to  perform  these  incremental 
activities,  pursuant  to  the  separate  services 
agreement  with  FP. 

(ii)  Whether  an  allocation  is  warranted 
with  respect  to  USSub's  incremental 
marketing  activities  covered  by  the  separate 
services  agreement  would  be  evaluated  under 
§§  1.482-1  and  1.482-9,  including  a 
comparison  of  the  compensation  provided  for 
the  services  witb  the  results  obtained  under 
a  method  pursuant  to  §  1.482-9,  selected  and 
applied  in  accordance  with  the  best  method 
rule  of§  1.482-1  (c). 

(iii)  Whether  an  allocation  is  warranted 
with  respect  to  the  royalty  under  the  license 
agreement  is  determined  under  §  1.482-1  and 
this  section  through  §  1.482-6.  The 
comparability  analysis  would  include 
consideration  of  all  relevant  factors,  such  as 
the  term  and  geographical  exclusivity  of  the 
license,  the  nature  of  the  intangibles  subject 
to  the  license,  and  the  nature  of  the 
marketing  activities  required  to  be 
undertaken  pursuant  to  the  license.  The 
comparability  analysis  would  take  into 
account  that  the  compensation  for  the 
incremental  activities  by  USSub  is  provided 
for  in  the  separate  services  agreement,  rather 
than  embedded  in  the  royalty  for  the  AA 
trademark.  If  it  is  not  possible  to  identify 
uncontrolled  transactions  that  incorporate  a 
similar  range  of  interrelated  elements  and 
there  are  nonroutine  contributions  by  each  of 
FP  and  USSub,  then  the  most  reliable 
measure  of  the  arm's  length  royalty  for  the 
AA  trademark  may  be  the  residual  profit  split 
method.  The  analysis  would  take  into 
account  routine  and  nonroutine 
contributions  by  USSub  and  FP  in  order  to 
determine  an  appropriate  allocation  of  the 
combined  operating  profits  from  the  sale  of 
the  AA  trademarked  merchandise  and  related 
activities. 

Example  6.  (i)  Facts.  The  Year  1  factsare 
the  same  as  in  Example  3.  In  Year  2.  FP  and 
USSub  enter  into  a  separate  services 
agreement  that  obligates  FP  to  perform  ■ 
incremental  marketing  activities  by 
advertising  AA  trademarked  athletic  gear  in 
selected  international  sporting  events,  such 
as  the  Olympics  and  the  soccer  World  Cup. 
FP's  corporate  advertising  department 
develops  and  coordinates  these  special 
promotions.  The  separate  services  agreement 
obligates  USSub  to  pay  an  amount  to  FP  for 
the  benefit  to  USSub  that  may  reasonably  be 
anticipated  as  the  result  of  FP's  incremental 
activities.  The  separate  ser\'ices  agreement  is 
not  a  qualified  cost  sharing  arrangement 
under  §  1.482-7.  FP  begins  to  perform  the 
incremental  activities  in  Year  2  pursuant  to 
the  separate  services  agreement. 

(ii)  Whether  an  allocation  is  warranted 
with  respect  to  the  incremental  marketing 
activities  performed  by  FP  under  the  separate 
services  agreement  would  be  evaluated  under 
§  1.482-9.  Under  the  circumstances,  it  is 
reasonable  to  anticipate  that  FP's  activities 
would  increase  the  value  of  USSub's  license 
as  well  as  the  value  of  FP's  trademark. 
Accordingly,  the  incremental  activities  by  FP 
may  constitute  in  part  a  controlled  services 
transaction  for  which  L'SSub  must 
compensate  FP.  The  analysis  of  whether  an 
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allocation  is  warranted  would  include  a 
comparison  of  the  compensation  provided  for 
the  services  with  the  results  obtained  under 
a  method  pursuant  to  §  1.482-9,  selected  and 
applied  in  accordance  with  the  best  method  , 
rule  of  §1. 482-1  (c). 

(iii)  Whether  an  allocation  is  appropriate 
with  respect  to  the  royalty  under  the  license 
agreement  would  be  evaluated  under 
§  1.482-1  and  this  section  through  §  1.482-6. 
The  comparability  analysis  would  include 
consideration  of  all  relevant  factors,  such  as 
the  term  and  geographical  exclusivity  of 
USSub's  license,  the  nature  of  the  intangibles 
subject  to  the  license,  and  the  marketing 
activities  required  to  be  undertaken  by  both 
FP  and  USSub  pursuant  to  the  license.  This 
comparability  analysis  would  take  into 
account  that  the  compensation  for  the 
incremental  activities  performed  by  FP  was 
provided  for  in  the  separate  services 
agreement,  rather  than  embedded  in  the 
royalty  for  the  AA  trademark.  If  it  is  not 
possible  to  identify  uncontrolled  transactions 
that  incorporate  a  similar  range  of 
interrelated  elements  and  there  are 
nonroutine  contributions  by  each  of  FP  and 
USSub,  then  the  most  reliable  measure  of  the 
arm's  length  royalty  for  the  AA  trademark 
may  be  the  residual  profit  split  method.  The 
analysis  would  take  into  account  routine  and 
nonroutine  contributions  by  USSiib  and  FP 
in  order  to  determine  an  appropriate 
allocation  of  the  combined  operating  profits 
'from  the  sale  of  the  AA  trademarked 
merchandise  and  related  activities. 


Par.  6.  Section  1.482-6  is  amended 
by: 

1.  Revising  the  third  sentence  in 
paragraph  (c)(2)(ii)(B)(2),  the  first 
sentence  in  paragraph  (c)(2)(ii)(D),  the 
last  sentence  in  paragraph  (c)(3)(i)(A) 
and  the  first  sentence  in  paragraph 
(c)(3)(ii){D). 

2.  Revising  paragraph  (c](3)(i)(B). 
The  revisions  read  as  follows: 

§1.482-6    Profit  split  method. 

***** 

(c)  *  *  * 

(2)*   *   * 

(ii)  *  *  * 

(B)*  *  *[1)*  *   *  Although  all  of 
the  factors  described  in  §  1.482-1  (d)(3) 
must  be  considered,  comparability 
under  this  method  is  particularly 
dependent  on  the  considerations 
described  under  the  comparable  profits 
method  in  §  1 .482-5(c)(2)  or  §  1 .482- 
9(e)(2)(iii),  because  this  method  is  based 
on  a  comparison  of  the  operating  profit 
of  the  controlled  and  uncontrolled 
taxpayers.  *  *  * 
*        *.        *        *        * 

-    (D)  Other  factors  affecting  reliability. 
Like  the  methods  described  in  §§  1.482- 
3, 1.482-4. 1.482-5  and  1.482-9,  the 
comparable  profit  split  relies 
exclusively  on  external  market 
benchmarks.  *  *  * 


.(3)- 
(A) 


(i 


I  larket  returns  for  the 
routine  contrfcutions  should  be 
determined  b  r  reference  to  the  returns 
achieved  by  i  ncontroUed  taxpayers 
engaged  in  sii  nilar  activities,  consistent 
with  the  metl  ods  described  in  §§  1.482- 
3,  1.482-4,  1.  182-5  and  1.482-9. 

(B)  Allocati  residual  profit — (2) 
Nonroutine  c  mtributions  generally.  The 
allocation  of :  ncome  to  the  controlled 
taxpayer's  rot  itine  contributions  will  not 
reflect  profits  attributable  to  each 
controlled  ta>  payer's  contributions  to 
the  relevant  b  usiness  activity  that  are 
not  routine  (r  onroutine  contributions). 
A  nonroutine  contribution  is  a 
contribution  1  hat  cannot  be  fully 
accounted  foi  by  reference  to  market 
returns,  or  that  is  so  interrelated  with 
other  transact  ions  that  it  cannot  be 
retiabiy  evaluated  on  a  separate  basis. 
Thus,  in  casei  i  where  such  nonroutine 
contributions  are  present  there  normally 
will  be  an  uni  lUocated  residual  profit 
after  the  alloc  ition  of  income  described 
in  paragraph  c)(3)(i)(A)  of  this  section. 
Under  this  se  :ond  step,  the  residual 
profit  general  y  should  be  divided 
among  the  co  itrolled  taxpayers  based 
upon  the  rela  ive  value  of  their 
nonroutine  c(  ntributions  to  the  relevant 
business  actii  ity.  The  relative  value  of 
the  nonroutir  e  contributions  of  each 
taxpayer  shot  Id  be  measured  in  a 
maimer  that  i  lost  reliably  reflects  each 
nonroutine  c(  ntribution  made  to  the 
controlled  tra  isaction  and  each 
controlled  ta;  payer's  role  in  the 
nonroutine  c<  ntributions.  If  the 
nonroutine  c(  ntribution  by  one  of  the 
controlled  ta;  payers  is  also  used  in 
other  busines ;  activities  (such  as 
transactions  ^  /ith  other  controlled 
taxpayers),  ai  appropriate  allocation  of  . 
the  value  of  t  le  nonroutine  contribution 
must  be  mad<  among  all  the  business 
activities  in  v  hich  it  is  used. 

[2]  Nonrou  ine  contributions  of 
intangible  pn  >perty.  In  many  cases, 
nonroutine  c<  mtributions  of  a  taxpayer 
to  the  relevan  t  business  activity  may  be 
contributions  of  intangible  property.  For 
purposes  of  p  aragraph  (c)(3)(i)(B)(l)  of 
this  section,  t  le  relative  value  of 
nonroutine  ir  tangible  property 
contributed  h  y  taxpayers  may  be 
measured  by  jxternal  market 
benchmarks  I  lat  reflect  the  fair  market 
value  of  such  intangible  property. 
Alternatively  the  relative  value  of 
nonroutine  ii  tangible  property 
contributions  may  be  estimated  by  the 
capitalized  ci  ist  of  developing  the 
intangible  pr(  iperty  and  all  related 
improvement  s  and  updates,  less  an 
appropriate  a  mount  of  amortization 
based  on  the  jseful  life  of  each 
intangible.  Fi  tially,  if  the  intangible 


development  expenditures  of  the  parties 
are  relatively  constant  over  time  and  the 
useful  life  of  the  intangible  property 
contributed  by  all  parties  is 
approximately  the  same,  the  amount  of 
actual  expenditures  in  recent  years  may 
be  used  to  estimate  the  relative  value  of 
rioruoutine  intangible  property 
contributions. 

(D)  Other  factors  affecting  reliability. 
Like  the  methods  described  in  §§  1 .482- 
3,  1.482-4,  1.482-5  and  1.482-9,  the 
first  step  of  the  residual  profit  split 
relies  exclusively  on  external  market 
benchmarks.  *   *   * 
***** 

Par.  7.  A  new  §  1.482-9  is  added  to 
read  as  follows: 

§  1 .482-9    Methods  to  determine  taxable 
Income  in  connection  with  a  controlled 
services  transaction. 

(a)  In  general.  The  arm's  length 
amount  charged  in  a  controlled  services 
transaction  must  be  determined  under 
one  of  the  methods  provided  for  in  this 
section.  Each  method  must  be  applied 
in  accordance  with  the  provisions  of 

§  1.482-1,  including  the  best  method 
rule  of  §  1.482-l(c),  the  comparability 
analysis  of  §  1.482-l(d),  and  the  arm's 
length  range  of  §  1. 482-1  (e),  except  as     , 
those  provisions  are  modified  in  this 
section.  The  methods  are — 

(1)  The  comparable  uncontrolled 
services  price  method,  described  in 
paragraph  (b)  of  this  section; 

(2)  The  gross  services  margin  method, 
described  in  paragraph  (c)  of  this 
section; 

•  (3)  The  cost  of  services  plus  method, 
described  in  paragraph  (d)  of  this 
section; 

(4)  The  comparable  profits  method, 
described  in  §  1.482-5  and  in  paragraph 
(e)  of  this  section; 

(5)  The  simplified  cost-based  method 
for  certain  services,  described  in 
paragraph  (f)  of  this  section; 

(6)  The  profit  split  method,  described 
in  §  1 .482-6  and  in  paragraph  (g)  of  this 
section;  and 

(7)  Unspecified  methods,  described  in 
paragraph  (h)  of  this  section. 

(b)  Comparable  uncontrolled  services 
price  method — (1)  In  general.  The 
comparable  uncontrolled  services  price 
method  evaluates  whether  the  amount 
charged  in  a  controlled  services 
transaction  is  arm's  length  by  reference 
to  the  amount  charged  in  a  comparable 
uncontrolled  services  transaction.  The 
comparable  uncontrolled  services  price 
method  is  ordinarily  used  where  the 
controlled  services  either  are  identical 
to  or  have  a  high  degree  of  similarity  to 
the  services  in  the  uncontrolled 
transaction. 
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(2)  Comparability  and  reliability 
considerations — (i)  In  general.  Whether 
results  derived  from  application  of  this 
method  are  the  most  reliable  measure  of 
the  arm's  length  result  must  be 
determined  using  the  factors  described 
under  the  best  method  rule  in  §  1.482- 
1(c).  The  application  of  these  factors 
under  the  comparable  uncontrolled 
services  price  method  is  discussed  in 
paragraphs  (b)(2){ii)  and  (iii)  of  this 
section. 

(ii)  Comparability— [A)  In  general. 
The  degree  of  comparability  between 
controlled  and  uncontrolled 
transactions  is  determined  by  applying 
the  provisions  of  §  1. 482-1  (d).  Although 
all  of  the  factors  described  in  §  1.482- 
1(d)(3)  must  be  considered,  similarity  of 
the  services  rendered,  and  of  the 
intangibles  (if  any)  used  in  performing 
the  services,  generally  will  have  the 
greatest  effects  on  comparability  under 
this  method.  In  addition,  because  even 
minor  differences  in  contractual  terms 
or  economic  conditions  could  materially 
affect  the  amount  charged  in  an 
uncontrolled  transaction,  comparability 
under  this  method  depends  on  close 
similarity  with  respect  to  these  factors, 
or  adjustments  to  account  for  any 
differences.  The  results  derived  from 
applying  the  comparable  uncontrolled 
services  price  method  generally  will  be 
the  most  direct  and  reliable  measure  of 
an  arm's  length  price  for  the  controlled 
transaction  if  an  uncontrolled 
transaction  has  no  differences  from  the 
controlled  transaction  that  would  affect 
the  price,  or  if  there  are  only  minor 
differences  that  have  a  definite  and 
reasonably  ascertainable  effect  on  price 
and  for  which  appropriate  adjustments 
are  made.  If  such  adjustments  cannot  be 
made,  or  if  there  are  more  than  minor 
differences  between  the  controlled  and 
uncontrolled  transactions,  the 
comparable  uncontrolled  services  price 
method  may  be  used,  but  the  reliability 
of  the  results  as  a  measure  of  the  arm's 
length  price  will  be  reduced.  Further,  if 
there  are  material  differences  for  which 
reliable  adjustments  cannot  be  made, 
this  method  ordinarily  will  not  provide 
a  reliable  measure  of  an  arm's  length 
result. 

(B)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  If  there  are  differences 
between  the  controlled  and 
uncontrolled  transactions  that  would 
affect  price,  adjustments  should  be 
made  to  the  price  of  the  uncontrolled 
transaction  according  to  the 
comparability  provisions  of  §  1.482- 
1(d)(2).  Specific  examples  of  factors  that 
may  be  particularly  relevant  to 
apjplication  of  this  method  include — 

(1)  Quality  of  the  services  rendered; 


(2)  Contractual  terms  (e.g.,  scope  and 
terms  of  warranties  or  guarantees 
regarding  the  services,  volume,  credit 
and  payment  terms,  allocation  of  risks, 
including  any  contingent-payment 
terms  and  whether  costs  were  incurred 
without  a  provision  for  current 
reimbursement); 

(3)  Intangibles  (if  any)  used  in 
rendering  the  services; 

(4)  Geographic  market  in  which  the 
ser\'ices  are  rendered  or  received; 

(5)  Risks  borne  [e.g.,  costs  incurred  to 
render  the  services,  without  provision 
for  current  reimbursement); 

[6]  Duration  or  quantitative  measure 
of  services  rendered; 

(7)  Collateral  transactions  or  ongoing 
business  relationships  between  the 
renderer  and  the  recipient,  including 
arrangement  for  the  provision  of 
tangible  property  in  connection  with  the 
services;  and 

(fl)  Alternatives  realistically  available 
to  the  renderer  and  the  recipient. 

(iii)  Data  and  assumptions.  The 
reliability  of  the  results  derived  from  the 
comparable  uncontrolled  services  price 
method  is  affected  by  the  completeness 
and  accm-acy  of  the  data  used  and  the 
reliability  of  the  assumptions  made  to 
apply  the  method.  See  §  1. 482-1  (c)  (Best 
method  rule). 

(3)  Arm's  length  range.  See  §  1.482- 
1(e)(2)  for  the  determination  of  an  arm's 
length  range. 

(4)  Examples.  The  principles  of  this 
paragraph  (b)  are  illustrated  by  the 
following  e.xamples: 

Example  1 .  Internal  comparable 
uncontrolled  services  price.  Company  A,  a 
United  States  corporation,  performs 
shipping,  stevedoring,  and  related  services 
for  controlled  and  uncontrolled  parties  on  a 
short-term  or  as-needed  basis.  Company  A 
charges  uncontrolled  parties  in  Counfr\'  X  a 
uniform  fee  of  $60  per  container  to  place 
loaded  cargo  containers  in  Country  X  on 
oceangoing  vessels  for  marine  transportation. 
Company  A  also  performs  identical  services 
in  Country  X  for  its  wholly  owned 
subsidiary.  Company  B,  and  there  are  no 
substantial  differences  between  the 
controlled  and  uncontrolled  transactions.  In 
evaluating  the  appropriate  measure  of  the 
arm's  length  price  for  the  container-loading 
services  performed  for  Company  B,  because 
Company  A  renders  substantially  identical 
services  in  Country  X  to  both  controlled  and 
uncontrolled  parties,  it  is  determined  that  the 
comparable  uncontrolled  services  price 
constitutes  the  best  method  for  determining 
the  arm's  length  price  for  the  controlled 
services  transaction.  Based  on  the  reliable 
data  provided  by  Company  A  concerning  the 
price  charged  for  services  in  comparable 
uncontrolled  transactions,  a  loading  charge  of 
$60  per  cargo  container  will  he  considered 
the  most  reliable  measure  of  the  arm's  length 
price  for  the  services  rendered  to  Company 
B.  See  paragraph  (b)(2)(ii)(A)  of  this  section. 


Example  2.  External  comparable 
uncontrolled  services  price,  (i)  The  fa(  ts  are 
the  same  as  in  Example  1.  except  that 
Company  A  performs  services  fer  Company 
B,  but  not  for  uncontrolled  parties.  Basod  on 
information  obtained  from  unrelated  parlif  t 
(which  is  determined  to  be  reliable  under  Iht- 
comparability  standards  set  forth  in 
paragraph  (bj(2)  of  this  section),  it  is 
determined  that  uncontrolled  parties  in 
Country  X  perform  services  comparable  to 
those  rendered  by  Company  A  to  Company 
B.  and  that  such  parties-charge  S60  per. cargo 
container. 

(ii)  In  evaluating  the  appropriate  measure 
of  an  arm's  length  price  for  the  loading 
services  that  Company  .\  renders  to  Company 
B,  the  $60  per  cargo  container  charge  is 
considered  evidence  of  a  comparable 
uncontrolled  services  price.  See  paragraph 
(b)(2)(ii)(A)ofthisseclion. 

Example  3.  External  comparable 
uncontrolled  senices  price.  The  facts  are  the 
same  as  in  Example  2,  except  that 
uncontrolled  parties  in  Country  X  render 
similar  loading  and  stevedoring  services,  but 
only  under  contracts  that  have  a  minimum 
term  of  one  year.  If  the  difference  in  the 
duration  of  the  ser\'ices  has  a  material  effect 
on  prices,  adjustments  to  account  for  these 
differences. must  be  made  to  the  results  of  llie 
uncontrolled  transactions  according  to  the 
provisions  of  §1.482-1  fd)(2).  and  such 
adjusted  resirlts  may  be  used  as  a  measure  of 
the  arm's  length  result. 

Example  4.  Use  of  valuable  intangibles.  |i)  *" 
Company  A.  a  United  States  corppration  in 
the  biotechnology  sector,  renders  resewrch 
and  development  sen'ices  exclusively  to  its 
affiliates.  Corfipany  B  is  Company  As  wholly 
owned  subsidiary  in  Country  X.  Company  A 
renders  research  and  development  .services  to 
Company  B. 

(ii)  In  performing  its  reseai-ch  and  w 
development  services  function,  Company  A 
uses  proprietary  software  that  it  developed 
internally.  Company  .\  u.ses  the  software  to 
evaluate  certain  genetically  engineered 
compounds  developed  bv  Company  B. 
Company  A  owns  the  copyright  on  this 
software  and  does  not  license  it  to 
uncontrolled  parties. 

(iii)  No  uncontrolled  parties  can  be 
identified  that  perform  services  identical  or 
with  a  high  degree  of  similarity  to  those 
performed„by  Company  A.  Because  there  are 
material  differences  for  which  reliable 
adjustments  cannot  be  made,  the  comparable 
uncontrolled  services  price  method  is 
unlikely  to  provide  a  reliable  measure  of  the 
arms  length  price.  See  paragraph  (b)(2)(ii)(A) 
of  this  section. 

Example  5.  Internal  comparable.  (!) 
Company  A.  a  United  States  corporation,  and 
its  subsidiaries  render  computer  consulting 
services  relating  to  systems  integration  and 
networking  to  business  clients  in  various 
countries.  Company  A  and  its  subsidiaries 
render  only  consulting  ser\'ices.  and  do  not 
manufacture  computer  hardware  or  software 
nor  distribute  such  products.  The  controlled 
group  is  organized  according  to  industry 
specialization,  with  key  industry  specialist 
working  for  Company  A.  These  personnel 
typically  form  the  core  consulting  group  that 
teams  with  consultants  from  the  local- 
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country  subsidiaries  to  serve  clients  in  the 
subsidiaries'  respective  countries. 

(ii)  Company  A  and  its  subsidiaries 
sometimes  undertake  engagements  directly 
for  clients,  and  sometimes  work  as 
subcontractors  to  unrelated  parties  on  more 
extensive  supply-chain  consulting 
engagements  for  clients.  In  undertaking  the 
latter  engagements  with  third  party 
consultants.  Company  A  typically  prices  its 
services  based  on  consulting  hours  worked 
multiplied  by  a  rate  determined  for  each 
category  of  employee.  The  company  also 
charges,  at  no  markup,  for  out-of-pocket 
expenses  such  as  travel,  lodging,  and  data 
acquisition  charges.  The  Company  has 
established  the  following  schedule  of  hourly 
rates: 

Category/Rate      » 

Project  managers — $400  per  hour 
Technical  staff — $300  per  hour 

(iii)  Thus,  for  example,  a  project  involving 
100  hours  of  the  time  of  project  managers  and 
400  hours  of  technical  staff  time  would  result 
in  the  following  project  fees  (without  regard 
to  any  out-of-pocket  expenses):  ([100  hrs.  x 
$400/hr.'l  +  [400  hrs.  x  $300/hr.])  =  $40,000 
+  $120,000  =  $160,000. 

(iv)  Company  B,  a  Country  X  subsidiary  of 
Company  A.  contracts  to  perform  consulting 
services  for  a  Country  X  client  in  the  banking 
industry.  In  undertaking  this  engagement. 
Company  B  uses  its  own  consultants  and  also 
uses  Company  A  project  managers  and 
technical  staff  that  specialize  in  the  banking 
industry  for  75  hours  and  380  hours, 
respectively.  In  determining  an  arm's  length 
charge,  the  price  that  Company  A  charges  for 
consulting  services  as  a  subcontractor  in 
comparable  uncontrolled  transactions  will  be 
considered  evidence  of  a  comparable 
uncontrolled  services  price.  Thus,  in  this 
case,  a  payment  of  $144,000,  (or  (75  hrs.  x 
$400/hr.)  +  [380  hrs.  x  $300/hr.]  =  $30,000 
+  $114,000)  may  be  used  as  a  measure  of  the 
arm's  length  price  for  the  work  performed  by 
Company  A  project  mangers  and  technical 
staff.  In  addition,  if  the  comparable 
uncontrolled  services  price  method  is  us^, 
then,  consistent  with  the  practices  employed 
by  the  comparables  with  respect  to  similar 
types  of  expenses.  Company  B  must 
reimburse  Company  A  for  appropriate  out-of- 
pocket  expenses.  See  paragraph  (b)(.2)(ii)(A) 
of  this  section. 

Example  6.  Adjustments  for  differences,  (i) 
The  facts  are  the  same  as  in  Example  5. 
except  that  the  engagement  is  undertaken 
with  the  client  on  a  fixed  fee  basis.  That  is, 
prior  to  undertaking  the  engagement 
Company  B  and  Company  A  estimate  the 
resources  required  to  undertake  the 
engagement,  and.  based  on  hourly  fee  rates, 
charge  the  client  a  single  fee  for  completion 
of  the  project.  Company  A's  portion  of  the 
engagement  results  in  fees  of  $144,000. 

(ii)  The  engagement,  once  undertaken, 
requires  20%  more  hours  by  each  of 
Companies  A  and  B  than  originally 
estimated.  Nevertheless,  the  unrelated  client 
pays  the  fixed  fee  that  was  agreed  upon  at  the 
start  of  the  engagement.  Company  B  pays 
Company  A  $144,000,  in  accordance  with  the 
fixed  fee  arrangement. 

(iii)  Company  A  often  enters  into  similar 
fixed  fee  engagements  with  clients.  In 
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price  actually  charged  to  uncontrolled 
entities  for  performing  such  risk  analysis. 
Company  B  uses  a  proprietary,  multi-factor 
computer  program,  which  relies  on  the  gross 
value  of  the  policies  in  the  customer's 
portfolio,  the  relative  composition  of  those 
policies,  their  location,  and  the  estimated 
number  of  personnel  hours  necessary  to 
complete  the  project.  Uncontrolled 
companies  that  perform  comparable  risk 
analysis  in  the  same  industry  or  market- 
segment  use  similar  proprietary  computer 
programs  to  price  transactions  with 
uncontrolled  customers  (the  competitors' 
programs  may  incorporate  different  inputs,  or 
may  assign  different  weights  or  values  to 
individual  inputs,  in  arriving  at  the  price). 

(ii)  During  the  taxable  year  subject  to  audit, 
Company  B  performed  risk  analysis  for 
uncontrolled  parties  as  well  as  for  Company 
A.  Because  prices  charged  to  uncontrolled 
customers  reflected  the  composition  of  each 
customer's  portfolio  together  with  other 
factors,  the  prices  charged  in  Company  B's 
uncontrolled  transactions  do  not  provide  a 
reliable  basis  for  determining  the  comparable 
uncontrolled  services  price  for  the  similar 
services  rendered  to  Company  A.  However, 
in  evaluating  an  arm's  length  price  for  the 
studies  performed  by  Company  B  for 
Company  A,  Company  B's  proprietary 
computer  program  may  be  considered  as  . 
indirect  evidence  of  the  comparable 
uncontrolled  services  price  that  would  be 
charged  to  perform  the  services  for  Company 
A.  The  reliability  of  the  results  obtained  by 
application  of  this  internal  computer   „ 
program  as  a  measure  of  an  arm's  length 
price  for  the  services  will  be  increased  to  the 
extent  that  Company  A  used  the  internal 
computer  program  to  generate  actual 
transaction  prices  for  risk-analysis  studies 
performed  for  uncontrolled  parties  during  the 
same  taxable  year  under  audit;  Company  A 
used  data  that  are  widely  and  routinely  used 
in  the  ordinary  course  of  business  in  the 
insurance  industry  to  determine  the  price 
charged;  and  Company  A  reliably  adjusted 
the  price  charged  in  the  controlled  services 
transaction  to  reflect  differences  that  may 
affect  the  price  to  which  uncontrolled 
taxpayers  would  agree. 

(c)  Gross  services  margin  method — (1) 
In  general.  The  gross  services  margin 
method  evaluates  whether  the  amount 
charged  in  a  controlled  services 
transaction  is  arm's  length  by  reference 
to  the  gross  profit  margin  realized  in 
comparable  uncontrolled  transactions. 
This  method  ordinarily  is  used  in  cases 
where  a  controlled  taxpayer  performs 
services  or  functions  in  connection  with 
a  related  uncontrolled  transaction 
between  a  member  of  the  controlled 
group  and  an  uncontrolled  taxpayer. 
This  method  may  be  used  where  a 
controlled  taxpayer  renders  services 
(agent  services)  to  another  member  of 
th^  controlled  group  in  connection  with 
a  transaction  between  that  other 
member  and  an  uncontrolled  taxpayer. 
This  method  also  may  be  used  in  cases 
where  a  controlled  taxpayer  contracts  to 
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provide  services  to  an  uncontrolled 
taxpayer  (intermediary  function)  and 
another  member  of  the  controlled  group 
actually  performs  a  portion  of  the 
services  provided. 

(2)  Determination  of  arm's  length 
price — (i)  In  general.  The  gross  services 
margin  method  evaluates  whether  the 
price  charged  or  amount  retained  by  a 
controlled  taxpayer  in  the  controlled 
services  transaction  in  connection  with 
the  related  uncontrolled  transaction  is 
arm's  length  by  determining  the 
appropriate  gross  profit  of  the  controlled 
taxpayer. 

(ii)  Related  uncontrolled  transaction. 
The  related  uncontrolled  transaction  is 
a  transaction  between  a  member  of  the 
controlled  group  and  an  uncontrolled 
taxpayer  as  to  which  the  controlled 
taxpayer  performs  agent  services  or  an 
intermediary  function. 

(iii)  Applicable  uncontrolled  price. 
The  applicable  uncontrolled  price  is  the 
price  paid  or  received  by  the 
uncontrolled  taxpayer  in  the  related 
uncontrolled  transaction. 

(iv)  Appropriate  gross  services  profit. 
The  appropriate  gross  services  profit  is 
computed  by  multiplying  the  applicable 
uncontrolled  price  by  the  gross  services 
profit  margin  in  comparable 
uncontrolled  transactions.  The 
determination  of  the  appropriate  gross 
services  profit  will  take  into  account 
any  functions  performed  by  other 
members  of  the  controlled  group,  as 
well  as  any  other  relevant  factors 
described  in  §  1.482-l{d)(3).  The 
comparable  gross  services  profit  margin 
may  be  determined  by  reference  to  the 
commission  in  an  uncontrolled 
transaction,  where  that  commission  is 
stated  as  a  percentage  of  the  price 
charged  in  the  uncontrolled  transaction. 

(v)  Arm's  length  range.  See  §  1.482- 
1(e)(2)  for  determination  of  the  "arm's 
length  range. 

(3)  Comparability  and  reliability 
considerations— [i]  In  general.  Whether 
results  derived  from  application  of  this 
method  are  the  most  reliable  measure  of 
the  arm's  length  result  must  be 
determined  using  the  factors  described 
under  the  best  method  rule  in  §  1.482- 
1(c).  The  application  of  these  factors 
under  the  gross  services  margin  method 
is  discussed  in  paragraphs  (c)(3)(ii)  and 
(iii)  of  this  section. 

(ii)  Comparability— [A)  Functional 
comparability.  The  degree  of 
comparability  between  an  uncontrolled 
transaction  and  a  controlled  transaction 
is  determined  by  applying  the 
comparability  provisions  of  §  1.482- 
1(d).  A  gross  services  profit  provides 
compensation  for  services  or  functions 
that  bear  a  relationship  to  the  related 
uncontrolled  transaction,  including  an 


operating  profit  in  retm^  for  the 
investment  of  capital  and  the 
assumption  of  risks  by  the  controlled 
taxpayer  performing  the  services  or 
functions  under  review.  Therefore, 
although  all  of  the  factors  described  in 
§  1.482-l(d)(3)  must  be  considered, 
comparability  imder  this  method  is 
particularly  dependent  on  similarity  of 
services  or  functions  performed,  risks 
borne,  intangibles  (if  any)  used  in 
providing  the  services  or  functions,  and 
contractual  terms,  or  adjustments  to 
accoimt  for  the  effects  of  any  such 
differences.  If  possible,  the  appropriate 
gross  services  profit  margin  should  be 
derived  from  comparable  uncontrolled 
transactions  by  the  controlled  taxpayer 
under  review,  because  similar 
characteristics  are  more  likely  found 
among  different  transactions  by  the 
same  controlled  taxpayer  than  among 
transactions  by  other  parties.  In  the 
absence  of  comparable  uncontrolled 
transactions  involving  the  same 
controlled  taxpayer,  an  appropriate 
gross  services  profit  margin  may  be 
derived  from  transactions  of 
uncontrolled  taxpayers  involving 
comparable  services  or  functions  with 
respect  to  similarly  related  transactions. 

(B)  Other  comparability  factors. 
Comparability  under  this  method  is  not 
dependent  on  close  similarity  of  the 
related  uncontrolled  transaction  to  the 
related  transactions  involved  in  the 
uncontrolled  comparables.  However, 
substantial  differences  in  the  nature  of 
the  related  uncontrolled  transaction  and 
the  related  transactions  involved  in  the 
uncontrolled  comparables,  such  as 
differences  in  the  type  of  property 
transferred  or  service  provided  in  the 
related  uncontrolled  transaction,  may 
indicate  significant  differences  in  the 
services  or  functions  performed  by  the 
controlled  and  uncontrolled  taxpayers 
with  respect  to  their  respective  related 
transactions.  Thus,  it  ordinarily  would 
be  expected  that  the  services  or 
functions  performed  in  the  controlled 
and  uncontrolled  transactions  would  be 
with  respect  to  related  transactions 
involving  the  transfer  of  property  within 
the  same  product  categories  or  the 
provision  of  ser\'ices  of  the  same  general 
type  [e.g.,  information-technology 
systems  design).  Fiulhermore, 
significant  differences  in  the  intangibles 
(if  any)  used  by  the  controlled  taxpayer 
in  the  controlled  services  transaction  as 
distinct  from  the  uncontrolled 
comparables  may  also  affect  the 
reliability  of  the  comparison.  Finally, 
the  reliability  of  profit  measures  based 
on  gross  ser\'ices  profit  may  be 
adversely  affected  by  factors  that  have 
less  effect  on  prices.  For  example,  gross 


services  profit  may  be  affected  by  a 
variety  of  other  factors,  including  cost 
structures  or  efficiency  (for  example, 
differences  in  the  level  of  experience  of 
the  employees  performing  the  service  in 
the  controlled  and  imcontroUed 
transactions).  Accordingly,  if  material 
differences  in  these  factors  are 
identified  based  on  objective  evidence, 
the  reliability  of  the  analysis  jnay  be 
affected. 

(C)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  If  there  are  material 
differences  between  the  controlled  and 
uncontrolled  transactions  that  would 
affect  the  gross  services  profit  margin, 
adjustments  should  be  made  to  the  gross 
services  profit  margin,  according  to  the 
comparability  provisions  of  §  1.482- 
1(d)(2).  For  this  purpose,  consideration 
of  the  total  services  costs  associated 
with  functions  performed  and  risks 
assumed  may  be  necessary,  because 
differences  in  functions  performed  are 
often  reflected  in  these  costs.  If  there  are 
differences  in  functions  performed, 
however,  the  effect  on  gross  services 
profit  of  such  differences  is  not 
necessarily  equal  to  the  differences  in 
the  amount  of  related  costs'.  Specific 
examples  of  factors  that  may  be 
particularly  relevant  to  this  method 
include — 

(J)  Contractual  terms  (e.g.,  scope  and 
terms  of  warranties  or  guarantees 
regarding  the  ser\'ices  or  function, 
voliune,  credit  and  payment  terms,  and 
allocation  of  risks,  including  any 
contingent-payment  terms): 

(2)  Intangibles  (if  any)  used  in 
performing  the  services  or  function; 

(5)  Geographic  market  in  which  the 
services  or  function  are  performed  or  in 
which  the  related  uncontrolled 
transaction  takes  place;  and 

(4)  Risks  borne,  including,  if 
applicable,  inventorv-type  risk. 

(D)  Buy-sell  distributor.  If  a  controlled 
taxpayer  that  performs  an  agent  service 
or  intermediary  function  is  comparable 
to  a  distributor  that  takes  title  to  goods 
and  resells  them,  the  gross  profit  margin 
earned  by  such  distributor  on 
uncontrolled  sales,  stated  as  a 
percentage  of  the  price  for  the  goods, 
may  be  used  as  the  comparable  gross 
services  profit  margin. 

(iii)  Data  and  assumptions — (A)  In 
general.  The  reliability  of  the  results 
derived  from  the  gross  services  margin 
method  is  affected  by  the  completeness 
and  accuracy  of  the  data  used  and  the 
reliability  of  the  assumptions  made  to 
apply  this  method.  See  §  1. 482-1  (c) 
(Best  method  rule). 

(B)  Consistency  in  accounting.  The 
degree  of  consistency  in  accounting 
practices  between  the  controlled 
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transaction  and  the  uncontrolled 
comparables  that  materially  affect  the 
gross  services  profit  margin  affects  the 
reliability  of  the  results  under  this 
method. 

(4)  Examples.  The  principles  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  J .  Agent  services.  Company  A  and 
Company  B  are  members  of  a  controlled 
group.  Company  A  is  a  foreign  manufacturer 
of  industrial  equipment.  Company  B  is  a  U.S. 
company  that  acts  as  a  commission  agent  for 
Company  A  by  arranging  for  Company  A  to 
make  direct  sales  of  the  equipment  it 
manufactures  to  unrelated  purchasers  in  the 
U.S.  market.  Company  B  does  not  take  title 
to  the  equipment,  but  instead  receives  from 
Company  A  commissions  that  are  determined 
a&  a  specified  percentage  of  the  sales  price  for 
the  equipment  that  is  charged  by  Company 
A  to  the  unrelated  purchaser.  Company  B 
also  arranges  for  direct  sales  of  similar 
equipment  by  unrelated  foreign 
manufacturers  to  unrelated  purchasers  in  the 
U.S.  market.  Company  B  charges  these 
unrelated  foreign' manufacturers  a 
commission  fee  of  5%  of  the  sales  price 
charged  by  the  unrelated  foreign 
manufacturers  to  the  unrelated  U.S. 
purchasers  for  the  equipment.  Information 
regarding  the  comparable  agent  services 
provided  by  Company  B  to  unrelated  foreign 
manufacturers  is' sufficiently  complete  to 
conclude  that  it  is  likely  that  all  material 
differences  between  the  controlled  and 
uncontrolled  transactions  have  been 
identified  and  adjustments  for  such 
differences  have  been  made.  If  the 
comparable  gross  services  profit  margin  is 
5%  of  the  price  charged  in  the  related 
transactions  involved  in  the  ungontrolled 
comparables,  then  the  appropriate  gross 
services  profit  that  Company  B  may  earn  and 
the  arm's  length  price  that  it  may  charge 
Company  A  for  its  agent  services  is  equal  to 
5%  of  the  applicable  uncontrolled  price 
charged  by  Company  A  in  sales  of  equipment 
in  the  related  uncontrolled  transactions. 

Example  2.  Agent  services.  The  facts  are 
the  same  as  in  Example  J,  except  that 
Company  B  does  not  act  as  a  commission 
agent  for  unrelated  parties  and  it  is  not 
possible  to  obtain  reliable  information 
concerning  commission  rates  charged  by 
uncontrolled  commission  agents  that  engage 
in  comparable  transactions  with  respect  to 
related  sales  of  property.  It  is  possible, 
however,  to  obtain  reliable  information 
regarding  the  gross  profit  margins  earned  by 
unrelated  parties  that  briefly  take  title  to  and 
then  resell  similar  property  in  uncontrolled 
transactions,  in  which  they  purchase  the 
property  from  foreign  manufacturers  and 
resell  the  property  to  purchasers  in  the  U.S. 
market.  Analysis  of  the  facts  and 
circumstances  indicates  that,  aside  from 
certain  minor  differences  for  which 
adjustments  can  be  made,  the  uncontrolled 
parties  that  resell  property  perform  similar 
functions  and  assume  similar  risks  as 
Company  B  performs  and  assumes  when  it 
acts  as  a  commission  agent  for  Company  A's 
sales  of  property.  Under  these  circumstances, 
the  gross  profit  margin  earned  by  the 
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Example  4.  Intermediary  function,  (i)  The 
facts  are  the  same  as  in  Example  3,  except 
that  Company  B  contracts  directly  with  its 
Country  X  client  to  provide  computer 
consulting  services  and  Company  A  performs 
the  consulting  services  on  behalf  of  Company 
B.  Company  A  does  not  enter  into  a 
consulting  engagement  with  Company  B's 
Country  X  client.  Instead,  Company  B 
charges  its  Country  X  client  an  uncontrolled 
price  for  the  consulting  services,  and 
Company  B  pays  a  portion  of  the 
uncontrolled  price  to  Company  A  for 
performing  the  consulting  services  on  behalf 
of  Company  B. 

(ii)  Analysis  of  the  relative  contributions  of 
Companies  A  and  B  in  obtaining  and 
undertaking  the  consulting  contract  indicates 
that  Company  B  functioned  primarily  as  an 
intermediary-contracting  party,  and  the  gross 
services  margin  method  is  the  most  reliable 
method  for  determining  the  amount  that 
Company  B  may  retain  as  compensation  for 
its  intermediary  function  with  respect  to 
Company  A's  consulting  services.  In  this 
case,  therefore,  because  Company  B  entered 
into  the  related  uncontrolled  transaction  to 
provide  services.  Company  B  receives  the 
applicable  uncontrolled  price  that  is  paid  by 
the  Country  X  client  for  the  consulting 
services.  Company  A  technically  performs 
services  for  Company  B  when  it  performs,  on 
behalf  of  Company  B,  the  consulting  services 
Company  B  contracted  to  provide  to  the 
Country  X  client.  The  arm's  length  amount  . 
that  Company  A  may  charge  Company  B  for 
performing  the  consulting  services  on 
Company  B's  behalf  is  equal  to  the  applicable 
uncontrolled  price  received  by  Company  B  in 
the  related  uncontrolled  transaction,  less 
Company  B's  appropriate  gross  services 
profit,  which  is  the  amount  that  Company  B 
may  retain  as  compensation  for  performing 
the  intermediary  function. 

(iii)  Reliable  data  concerning  the 
commissions  that  Company  A  paid  to 
uncontrolled  parties  for  assisting  it  in 
obtaining  engagements  to  provide  consulting 
services  similar  to  those  it  has  provided  on 
behalf  of  Company  B  provide  useful 
information  in  applying  the  gross  services 
margin  method.  However,  consideration 
should  be  given  to  whether  the  third  party 
commission  data  may  need  to  be  adjusted  to 
account  for  any  additional  risk  that  Company 
B  may  have  assumed  as  a  result  of  its 
function  as  an  intermediary-contracting 
party,  compared  with  the  risk  it  would  have 
assumed  if  it  had  provided  agent  services  to 
assist  Company  A  in  entering  into  an 
engagernent  to  provide  its  consulting  service 
directly.  In  this  case,  the  information 
regarding  the  commissions  paid  by  Company 
A  to  unrelated  parties  for  providing  agent 
services  to  facilitate  its  performance  of 
consulting  services  for  unrelated  parties  is 
sufficiently  complete  to  conclude  that  all 
material  differences  between  these 
uncontrolled  transactions  and  the  controlled, 
performance  of  an  intermediary  function, 
including  possible  differences  in  the  amount 
of  risk  assumed  in  connection  with 
performing  that  function,  have  been 
identified  and  that  appropriate  adjustments 
have  been  made.  If  the  comparable  gross 
services  margin  earned  by  unrelated  parties 
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in  providing  such  agent  services  is  3%  of 
total  fees  charged  in  Company  B's  related 
uncontrolled  transactions,  then  the 
appropriate  gross  services  profit  that 
Company  B  may  retain  as  compensation  for 
performing  an  intermediary  function  (and  the 
amount,  therefore,  that  is  deducted  from  the 
applicable  uncontrolled  price  to  arrive  at  the 
arm's  length  price  that  Company  A  may 
charge  Company  B  for  performing  consulting 
services  on  Company  B's  behalf)  is  equal  to 
this  comparable  gross  services  margin  (3%), 
multiplied  by  the  applicable  uncontrolled 
price  charged  by  Company  B  in  its  contract 
to  provide  services  to  the  uncontrolled  party. 

Example  5.  External  comparable,  (i)  "The 
facts  are  the  same  as  in  Example  4,  except 
that  neither  Company  A  nor  Company  B 
engage  in  transactions  with  third  parties  that 
facilitate  similar  consulting  engagements. 

(ii)  Analysis  of  the  relative  contributions  of 
Companies  A  and  B  in  obtaining  and 
undertaking  the  contract  indicates  that 
Company  B's  role  was  primarily  to  facilitate 
the  consulting  arrangement  between 
Company  A  and  the  Country  X  client. 
Although  no  reliable  internal  data  are 
available  regarding  comparable  transactions 
with  uncontrolled  entities,  reliable  data  exist 
regarding  commission  rates  for  similar 
facilitating  services  between  uncontrolled 
parties.  These  data  indicate  that  a  3% 
commission  (3%  of  total  engagement  fee)  is 
charged  in  such  transactions.  Information 
regarding  the  uncontrolled  comparibles  is 
sufficiently  complete  to  conclude  that  it  is 
likely  that  all  material  differences  between 
the  controlled  and  uncontrolled  transactions , 
have  been  identified  and  adjusted  for.  If  the 
appropriate  gross  services  profit  margin  is 
3%  of  total  fees,  then  an  arm's  length  result 
of  the  controlled  services  transaction  is  for 
Company  B  to  retain  an  amount  equal  to  3% 
of  total  fees  paid  to  it. 

•  (d)  Cost  of  services  plus  method — (!) 
In  general.  "The  cost  of  services  plus 
method  evaluates  whether  the  amount 
charged  in  a  controlled  services 
transaction  is  arm's  length  by  reference 
to  the  gross  services  profit  markup 
realized  in  comparable  uncontrolled 
transactions.  The  cost  of  services  plus 
method  is  ordinarily  used  in  cases 
where  the  controlled  service  renderer 
provides  the  same  or  similar  services  to 
both  controlled  and  uncontrolled 
parties.  This  method  is  ordinarily  not 
used  in  cases  where  the  controlled 
services  transaction  involves  a 
contingent-payment  arrangement,  as 
described  in  paragraph  (i){2)  of  this 
section. 

(2)  Determination  of  arm's  length 
price — (i)  In  general.  The  cost  of 
services  plus  method  measures  an  arm's 
length  price  by  adding  the  appropriate 
gross  services  profit  to  the  controlled 
taxpayer's  comparable  transactional 
costs. 

(ii)  Appropriate  gross  services  profit. 
The  appropriate  gross  services  profit  is 
computed  by  multiplying  the  controlled 
taxpayer's  comparable  transactional 


costs  by  the  gross  services  profit 
markup,  expressed  as  a  percentage  of 
the  comparable  transactional  costs 
earned  in  comparable  uncontrolled 
transactions. 

(iii)  Comparable  transactional  costs. 
Comparable  transactional  costs  consist 
of  the  costs  of  providing  the  services 
under  review  that  are  taJcen  into  account 
as  the  basis  for  determining  the  gross 
services  profit  markup  in  comparable 
uncontrolled  transactions.  Depending 
on  the  facts  and  circumstances,  such 
costs  typically  include  all  compensation 
attributable  to  employees  directly 
involved  in  the  performance  of  such 
services,  materials  and  supplies 
consumed  or  made  available  in 
rendering  such  services,  and  other  costs 
of  rendering  the  services.  Comparable 
transactional  costs  must  be  determined 
on  a  basis  that  will  facilitate  comparison 
with  the  comparable  tmcontroUed 
transactions.  For  that  reason, 
comparable  transactional  costs  may  not 
necessarily  equal  total  services  costs,  as 
defined  in  paragraph  (j)  of  this  section, 
and  in  appropriate  cases  may  be  a 
subset  of  total  services  costs.  Generally 
accepted  accoimting  principles  or 
Federal  income  tax  accounting  rules 
(where  Federal  income  tax  data  for 
comparable  transactions  or  business 
activities  is  available)  may  provide 
useful  guidance,  but  will  not 
conclusively  establish  the  appropriate 
comparable  transactional  costs  for  ■ 
purposes  of  this  method. 

(iv)  Arm's  length  range.  See  §  1.482- 
1(e)(2)  for  determination  of  an  arm's 
length  range. 

(3)  Comparability  and  reliability 
considerations — (i)  In  general.  Whether 
results  derived  from  the  application  of 
this  method  are  the  most  reliable 
measure  of  the  arm's  length  result  must 
be  determined  using  the  factors 
described  under  the  best  nvethod  rule  in 
§  1.482-l(c). 

(ii)  Comparability— (A)  Functional 
comparability.  The  degree  of 
comparability  between  controlled  and 
uncontrolled  transactions  is  determined 
by  applying  the  comparability 
provisions  of  §  1.482-l(d).  A  service 
renderer's  gross  services  profit  provides 
compensation  for  performing  services 
related  to  the  controlled  services 
transaction  imder  review,  including  an 
operating  profit  for  the  service 
Tenderer's  investment  of  capital  and 
assumptions  of  risks.  Therefore, 
although  all  of  the  factors  described  in 
§  1.482-l(d){3)  must  be  considered, 
comparability  under  this  method  is 
particularly  dependent  on  similarity  of 
services  or  functions  performed,  risks 
borne,  intangibles  (if  any)  used  in 
providing  the  services  or  functions,  and 


contractual  terms,  or  adjustments  to 
accoimt  for  the  effects  of  any  such 
differences.  For  purposes  of  evaluating 
functional  comparability,  it  may  be 
necessary  to  consider  the  results  imder 
this  method  expressed  as  a  markup  on 
total  services  costs  of  the  controlled 
taxpayer  and  comparable  uncontrolled 
parties,  hecause  differences  in  functions 
performed  nvay  be  reflected  in 
differences  in  service  costs  other  than 
those  included  in  comparable 
transactional  costs.  If  possible,  the 
appropriate  gross  services  profit  markup 
should  be  derived  from  comparable 
uncontrolled  transactions  of  the  same 
taxpayer  participating  in  the  controlled 
services  transaction,  because  similar 
characteristics  are  more  likely  to  be 
found  among  services  provided  by  the 
same  service  provider  than  among 
services  provided  by  other  service 
providers.  In  the  absence  of  such 
services  transactions,  an  appropriate 
gross  services  profit  markup  may  be 
derived  from  comparable  uncontrolled 
services  transactions  of  other  service 
providers. 

-   {B)  Other  comparability  factors. 
Comparability  under  this  method  is  less 
dependent  on  close  similarity  between 
the  services  provided  than  tmder  the 
comparable  uncontrolled  services  price 
method.  Substantial  differences  in  the 
services  may,  however,  indicate 
significant  ftinctional  differences 
between  the  controlled  and 
uncontrolled  taxpayers.  Thus,  it 
ordinarily  would  be  expected  that  the 
controlled  and  uncontrolled 
transactions  would  involve  services  of 
the  same  general  type  {e.g.,  information- 
technology  systems  design). 
Furthermore,  if  a  significant  amount  of 
the  controlled  taxpayer's  comparable 
transactional  costs  consists  of  service 
costs  incurred  in  a  tax  accounting 
period  other  than  the  tax  accounting 
period  under  review,  the  reliability  of 
the  analysis  would  be  reduced.  In 
addition,  significant  differences  in  the 
value  of  the  services  rendered,  due  for 
example  to  the  use  of  valuable 
intangibles,  may  also  affect  the 
reliability  of  the  comparison.  Finally, 
the  reliability  of  profit  meeisures  based 
on  gross  services  profit  may  be 
adversely  affected  by  factors  that  have 
less  effect  on  prices.  For  example,  gross 
services  profit  may  be  affected  by  a 
variety  of  other  factors,  including  cost 
structures  or  efficiency-related  factors 
(for  example,  differences  in  the  level  of 
experience  of  the  employees  performing 
the  service  in  the  controlled  and 
uncontrolled  transactions).  Accordingly, 
if  material  differences  in  these  factors 
are  identified  based  on  objective 


53470 


Federal  Register  /  Vol.  68,  No.  175/  Vednesday,  September  10,  2003  /  Proposed  Rules 


evidence,  the  reliability  of  the  analysis 
may  be  affected. 

(C)  Adjustments  for  differences 
betH'een  the  controlled  and  uncontrolled 
transactions.  If  there  are  material 
differences  between  the  controlled  and 
uncontrolled  transactions  that  would 
affect  the  gross  services  profit  markup, 
adjustments  should  be  made  to  the  gross 
ser\'ices  profit  markup  earned  in  the 
comparable  uncontrolled  transaction 
according  to  the  provisions  of  §  1.482- 
l(d)f2).  For  this  purpose,  consideration 
of  the  comparable  transactional  costs 
associated  with  the  functions  performed 
and  risks  assumed  may  be  necessary', 
because  differences  in  the  functions 
performed  are  often  reflected  in  these 
costs.  If  there  are  differences  in 
functions  performed,  hovever,  the  effect 
on  gross  services  profit  of  such 
differences  is  not  necessarily  equal  to 
the  differences  in  the  amount  of  related 
comparable  transactional  costs.  Specific 
examples  of  the  factors  that  may  be 
particularly  relevant  to  this  method 
include — 

[1]  The  complexity  of  the  services; 

[2)  The  duration  or  quantitative    - 
measure  of  services; 

{3)  Contractual  terms  (e.g.,  scope  and 
terms  of  warranties  or  guarantees 
provided,  volume,  credit  and  payment 
terms,  allocation  of  risks,  including  any 
contingent-payment  terms); 

(4)  Economic  circumstances;  and 

(5)  Risks  borne. 

(iii)  Data  and  assumptions — (A)  In 
general.  The  reliability  of  the  results 
derived  froi    the  cost  of  services  plus 
method  is  affected  by  the  completeness 
and  accuracy  of  the  data  used  and  the 
reliability  of  the  assumptions  made  to 
apply  this  method.  See  §  1.482-1  (c) 
(.Best  method  rule). 

(B)  Consistency  in  accounting.  The 
degree  of  consistency  in  accounting 
practices  between  the  controlled 
transaction  and  the  uncontrolled 
comparables  that  materia    v  affect  the 
gross  services  profit  marK_.p  affects  the 
reliability  of  the  results  under  this 
method.  Thi's,  for  example,  if 
differences  in,  cost  accounting  practices 
would  materially  affect  the  gross 
services  profit  markup,  the  ability  to 
make  reliable  adjustments  for  such 
differences  would  affect  the  reliability 
of  the  results  obtained  under  this 
method.  Further,  reliability  under  this 
method  depends  on  the  extent  to  which 
the  controlled  and  iincontrolled 
transactions  reflect  consistent  reporting 
of  comparable  transactional  costs.  For 
purposes  of  this  paragraph  (d)(3)(iii)(B), 
the  term  comparable  transactional  costs 
includes  the  cost  of  acquiring  tangible 
property  that  is  transferred  (or  used) 
with  the  services,  to  the  extent  that  the 
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determination  of  Company  A's  comparable 
transactional  costs  associated  with  the 
controlled  services  transaction,  as  well  as  the 
gross  services  profit  markup.  Moreover,  it  is 
not  possible  to  perform  reliable  adjustments 
for  these  differences,  on  the  basis  of  the 
available  accounting  data.  Under  these 
circumstances,  the  reliability  of  the  cost  of 
services  plus  method  as  a  measure  of  an 
arm's  length  price  is  substantially  reduced. 

Example  3.  Operating  loss  b.-  reference  to 
total  services  costs.  The  facts  and  analysis  are 
the  same  as  in  Example  1.  except  that 
available  information  indicates  that  there 
may  be  material  differences  between  the 
controlled  and  uncontrolled  services 
transactions,  and  that  these  differences  may 
not  be  reflected  in  the  comparable 
transactional  costs.  Accordingly,  the  taxpayer 
performs  additional  analysis  pursuant  to 
paragraph  (d)(3)(li)  of  this  section,  and 
restates  the  results  in  Example  1  (in  which 
the  arm's  length  charge  was  determined  by 
reference  to  10%  gross  services  profit  markup 
on  comparable  transactional  costs)  ip  the 
form  of  a  markup  on  total  services  costs.  This 
analysis  by  reference  to  total  services  co.sts 
shows  that  Company  A  generated  an 
operating  loss  on  the  controlled  services 
transaction,  which  indicates  that  material 
differences  likely  exist  between  the  total 
services  costs  in  the  controlled  and 
uncontrolled  transactions.- other  than  the 
costs  that  are  identified  as  comparable 
transactional  costs.  Upon  further  scrutiny, 
the  presence  of  such  material  differences 
between  the  controlled  and  uncontrolled 
transactions  may  indicate  that  the  cost  of 
service^plus  method  does  not  provide  the 
most  reliable  measure  of  an  arm's  length 
result  under  the  facts  and  circumstances. 

Example  4.  Internal  comparable,  (i) 
Company  A,  a  U.S.  corporation,  and  its 
subsidiaries  perform  computer  consulting 
services  relating  to  systems  integration  and 
networking  for  business  clients  in  various 
countries.  Company  A  and  its  subsidiaries 
render  only  consulting  services  and  do  not 
manufacture  or  distribute  computer  hardware 
or  software  to  clients.  The  controlled  group 
is  organized  according  to  industry 
specialization,  with  key  industry  specialists 
working  for  Company  A.  These  personnel 
typically  form  the  core  consulting  group  that 
teams  with  consultants  from  the  local- 
country  subsidiaries  to  .serve  clients  in  the 
subsidiaries'  respective  countries. 

(ii)  On  some  occasions.  Company  A  and  its 
subsidiaries  undertake  engagements  directly 
for  clients.  On  other  occasions,  they  work  as 
subcontractors  for  uncontrolled  parties  on 
more  extensive  supply-chain  consulting 
engagements  for  clients.  In  undertaking  the 
latter  engagements  with  third-party 
consultants.  Company  A  typically  prices  its 
services  at  four  times  the  compensation  costs 
of  its  consultants,  defined  as  the  consultants' 
base  salary  plus  estimated  fringe  benefits,  as 
defined  in  the  table  below: 

Category/Rates 

Project  managers — $100  per  hour 
Technical  staff — $75  per  hour 

(iii)  In  uncontrolled  transactions.  Company 
A  also  charges  the  customer,  at  no  markup, 
for  uut-of-pocket  expenses  such  as  travel, 
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lodging,  and  data  acquisition  charges.  Thus, 
for  example,  a  project  involving  100  hours  of 
time  from  project  managers,  and  400  hours  of 
technical  staff  time  would  result  in  total 
compensation  costs  to  Company  A  of  (100 
hrs.  X  SlOO/hr.)  +  (400  hrs.  x  $75/hr.)  = 
$10,000  +  $30,000  =  $40,000.  Applying  the 
markup  of  300%,  the  total  fee  charged  would 
thus  be  (4  x  $40,000],  or  $160,000,  plus  out- 
of-pocket  expenses. 

(iv)  Company  B.  a  Country  X  subsidiary  of 
Company  A,  contracts  to  render  consulting 
services  to  a  Country  X  client  in  the  banking 
industry.  In  undertaking  this  engagement, 
Company  B  uses  its  own  consultants  and  also 
uses  the  services  of  Company  A  project 
managers  and  technical  staff  that  specialize 
in  the  banking  industry  for  75  hours  and  380 
hours,  respectively.  The  data  available  are 
sufficiently  complete  to  conclude  that  it  is 
likely  that  all  material  differences  between 
the  controlled  and  uncontrolled  transactions 
have  been  identified  and  adjusted  for.  Based 
on  reliable  data  concerning  the  compensation 
costs  to  Company  A,  an  arm's  length  result 
for  the  controlled  services  transaction  is 
equal  to  $144,000.  This  is  calculated  as 
follows:  [4  X  (75  hrs.  x  $100/hr.)l  +  [4  x  (380 
hrs.  X  $75/hr.)]  =  $30,000  +  $114,000  = 
$144,000,  reflecting  a  4x  markup  on  the  total 
compensation  costs  for  Company  A  project 
managers  and  technical  staff.  In  addition, 
consistent  with  Company  A's  pricing  of 
uncontrolled  transactions.  Company  B  must 
reimburse  Company  A  for  appropriate  out-of- 
pocket  expenses  incurred  in  performing  the 
services. 

(e)  Comparable  profits  method — (1)  In 
general.  The  comparable  profits  method 
evaluates  whether  the  amount  charged 
in  a  controlled  transaction  is  arm's 
length,  based  on  objective  measures  of 
profitability  (profit  level  indicators) 
derived  from  uncontrolled  taxpayers 
that  engage  in  similar  business  activities 
under  similar  circumstances.  The  rules 
in  §  1.482-5  for  application  of  the 
comparable  profits  method  apply  to 
controlled  services  transactions,  except 
as  modified  in  this  paragraph  (e). 

(2)  Determination  of  arm's  length 
resuh — (i)  Tested  party.  This  paragraph 
(e)  applies  where  the  relevant  business 
activity  of  the  tested  party  as 
determined  under  §  1.482-5(b)(2)  is  the 
rendering  of  services  in  a  controlled 
services  transaction.  Where  the  tested 
party  determined  under  §  1.482-5(b)(2) 
is  instead  the  recipient  of  the  controlled 
services,  the  rules  under  this  paragraph 
(e)  are  not  applicable  to  determine  the 
arm's  length  result. 

(ii)  Profit  level  indicators.  In  addition 
to  the  profit  level  indicators  provided  in 
§  1.482-5(b)(4),  a  profit  level  indicator 
that  may  provide  a  reliable  basis  for 
comparing  operating  profits  of  the  tested 
party  involved  in  a  controlled  services 
transaction  and  uncontrolled 
comparables  is  the  ratio  of  operating 
profit  to  total  services  costs  (as  defined 
in  paragraph  (j)  of  this  section). 


(iii)  Comparability  and  reliability 
considerations — Data  and 
assumptions — Consistency  in 
accounting.  Consistency  in  accounting 
practices  between  the  relevant  business 
activity  of  the  tested  party  and  the 
uncontrolled  service  providers  is 
particularly  important  in  determining 
the  reliability  of  the  results  under  this 
method,  but  less  than  in  applying  the 
cost  of  services  plus  method. 
Adjustments  may  be  appropriate  if 
materially  different  treatment  is  applied 
to  particular  cost  items  related  to  the 
relevant  business  activity  of  the  tested 
party  and  the  uncontrolled  service 
providers.  For  example,  adjustments 
may  be  appropriate  where  the  tested 
party  and  the  uncontrolled  comparables 
use  inconsistent  approaches  to  classify 
similar  expenses  as  "cost  of  goods  sold" 
and  "selling,  general,  and 
administrative  expenses."  Although 
distinguishing  between  these  two 
categories  may  be  difficult,  the 
distinction  is  less  important  to  the 
extent  that  the  ratio  of  operating  profit 
to  total  services  costs  is  used  as  the 
appropriate  profit  level  indicator. 
Determining  whether  adjustments  are 
necessary  under  these  or  similar 
circumstances  requires  thorough 
analysis  of  the  functions  performed  and 
consideration  of  the  cost  accounting 
practices  of  the  tested  party  and  the 
uncontrolled  comparables.  Other 
adjustments  as  provided  in  §  1.482- 
5(c)(2)(iv)  may  also  be  necessar>'  to 
increase  the  reliability  of  the  results 
under  this  method. 

(3)  Examples.  The  principles  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples: 

Example  l.Hatio  of  operating  profit  to  total 
services  costs  as  the  appropriate  profit  level 
indicator,  (i)  A  Country  T  parent  firm. 
Company  A.  and  its  Country  Y  subsidiary. 
Company  B.  both  engage  in  manufacturing  as 
their  principal  business  activity.  Company  A 
also  performs  certain  advertising  services  for 
itself  and  its  affiliates.  In  year  1,  Company  A 
renders  advertising  services  to  Company  B. 

(ii)  Based  on  the  facts  and  circumstances, 
it  is  determined  that  the  comparable  profits 
method  will  provide  the  most  reliable 
measure  of  an  arm's  length  result.  Company 
A  is  selected  as  the  tested  party.  No  data  are 
available  for  comparable  independent 
manufacturing  firms  that  render  advertising 
services  to  third  parties.  Financial  data  are 
available,  however,  for  ten  independent  firms 
that  render  similar  advertising  services  as  ~ 
their  principal  business  activity  in  Country 
X.  The  ten  firms  are  determined  to  be 
comparable  under  §  1.482-5(c).  Neither 
Company  A  nor  the  comparable  companies 
use  valuable  intangibles  in  rendering  the 
services. 

(iii)  Based  on  the  available  financial  data 
of  the  comparable  companies,  it  cannot  be 
determined  whether  these  comparable 


companies  report  costs  for  financial 
accounting  purposes  in  the  same.manner  as 
the  tested  party.  The  publicly  available 
financial  data  of  the  comparable  companies 
segregate  total  services  costs  into  cost  of 
goods  sold  and  sales,  general  and 
administrative  costs,  with  no  further  ' 

segmentation  of  costs  provided.  Due  to  the 
limited  information  available  regarding  the 
cost  accounting  practices  used  by  the 
comparable  companies,  the  ratio  of  operating 
profits  to  total  services  costs  is  determined  to 
be  the  most  appropriate  profit  level  indicator. 
This  ratio  includes  total  services  costs  to 
minimize  the  effect  of  any  inconsistency  in 
accounting  practices  between  Company  A 
and  the  comparable  companies. 

Example  2.  Application  of  the  operating 
profit  to  total  services  costs  profit  level 
indicator,  (i)  Company  A  is  a  foreign 
subsidiary  of  Company  B,  a  U.S.  corporation. 
Company  B  is  under  examination  for  its  7005 
taxable  year.  Company  B  renders 
management  consulting  services  to  Company 
A.  Company  B's  consulting  function  includes 
analyzing  Company  A's  operations, 
benchmarking  Company  A's  financial 
performance  against  companies  in  the  same 
industry,  and  to  the  extent  necessary, 
developing  a  strategy  to  improve  Company 
A's  operational  performance.  The  accounting 
records  of  Company  B  allow  reliable 
identification  of  the  total  services  costs  of  the 
consulting  staff  associated  with  the 
management  consulting  services  rendered  to 
Company  A.  Company  A  reimburses 
Company  B  for  its  costs  associated  with 
rendering  the  consulting  services,  with  no 
markup. 

(ii)  Based  on  all  the  facts  and 
circumstances,  it  is  determined  that  the 
comparable  profits  method  will  provide  the 
most  reliable  measure  of  an  arm's  length 
result.  Company  B  is  selected  as  the  tested 
party,  and  its  rendering  of  management 
consulting  services.is  identified  as  the 
relevant  business  activity.  Data  are  available 
from  ten  domestic  companies  that  operate  in 
the  industry  segment  involving  management 
consulting  and  that  perform  activities 
comparable  to  the  relevant  business  activity 
of  Company  B.  These  comparables  include 
entities  that  primarily  perform  management 
consulting  services  for  uncontrolled  parties. 
The  comparables  incur  similar  risks  as 
Company  A  incurs  in  performing  the 
consulting  ser\-ices,  and  do  not  make  use  of 
valuable  intangibles -or  special  processes. 

(iii)  Based  on  the  available  financial  data 
of  the  comparables,  it  cannot  be  determined 
whether  the  comparables  report  their  costs 
for  financial  accounting  purposes  in  the  same 
manner  as  Company  B  reports  its  costs  in  the 
relevant  business  activity.  The  available 
financial  data  for  the  comparables  only  report 
an  aggregate  figure  for  costs  of  goods  sold  and 
operating  expenses,  and  do  not  segment  the 
underlying  services  costs.  Due  to  this 
limitation,  the  ratio  of  operating  profits  to 
total  services  costs  is  determined  to  be  the 
mast  appropriate  profit  level  indicator. 

(iv)  For  the  taxable  years  2003  through 
2005,  Company  B  shows  the  following  results 
for  the  services  performed  for  Company  A: 
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Cost  of  Goods  Sold 
Operating  Expenses 
Operating  Profit 


2003 


1,200,000 

100,000 

1,100,000 

0 


2004 


1,100,000 

100,000 

1 ,000,000 

0 


2005 


1,300,000 

N/A 

1,300,000 

0 


Average 

1,200,000 

66,667 

1,133,333 

0 


(v)  After  adjustments  have  been  made  to  of  operating  pn  fit 

account  for  identified  material  differences  calculated  for 

between  the  relevant  business  activity  of  service  provid 

Company  B  and  the  comparables,  the  average  Company  B's 

ratio  for  the  taxable  years  2003  through  2005  from  the  releva 


to  total  services  costs  is 
h  of  the  uncontrolled 
Applying  each  ratio  to 
total  services  costs 
t  business  activity  for  the 


e  ic 
e  s 
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taxable  years -2003  through  2005  would  lead 
to  the  following  comparable  operating  profit 
(COP)  for  the  services  rendered  bv  Company 
B: 


Uncontrolled  service  pro  rider 


OP/total  serv- 
ice costs 
(In  percent) 


Company  B 
COP 


Company  1 
Company  2 
Company  3  . 
Company  4 
Company  5 
Company  6 
Company  7 
Company  8 
Company  9 
Company  10 


'••■• •■• •    ■-•••_••••••• , 


15.75 
15.00 
14.00 
13.30 
12.00 
11.30 
11.25 
11.18 
11.11 
10.75 


$189,000 
180,000 
168,000 
159,600 
144,000 
135,600 
135,000 
134,160 
133,320 
129,000 


(vi)  The  available  data  are  not  sufficiently 
complete  to  conclude  that  it  is  likely  that  all 
material  differences  between  the  relevant 
business  activity  of  Company  B  and  the 
comparables  have  been  identified.  Therefore, 
an  arm's  length  range  can  be  established  only 
pursuant  to  §1.482-l{e)(2)(iii)(B).  The  arms 
length  range  is  established  by  reference  to  the 
interquartile  range  of  the  results  as  calculated 
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e)(2)(iii)(C),  which  consists 
ing  from  $168,000  to 
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operating  profit  for  2005  is  compared  to  the 
comparable  operating  profits  derived  from 
the  comparables'  results  for  2005.  The  ratio 
of  operating  profit  to  total  services  costs  in 
2005  is  calculated  for  each  of  the 
comparables  and  applied  to  Company  B's 
2005  total  services  costs  to  derive  the 
following  results: 


Uncontrolled  sen/ice  pro  'ider 


OP/total  serv- 
ice costs  (For 

2005) 
(In  percent) 


Company  B 
COP 


Company  1  

Company  2  ' 

Company  3  r.. 

Company  4  

Company  5  

Company  6 

Company  7  

Company  8 

Company  9  .• 

Company  10  


15.00 
14.75 
14.00 
13.50 
12.30 
11.05 
11.03 
11.00 
10.50 
10.25 


$195,000 
191,750 
182,000 
175,500 
159,900 
143,650 
143,390 
143,000 
136,500 
133,250 


(viii)  Based  on  these  results,  the  median  of 
the  comparable  operating  profits  for  2005  is 
$151,775.  Therefore,  Company  B's  income  for 
2005  is  increased  by  $151,775,  the  difference 
between  Company  B's  reported  operating 
profit  for  2005  of  zero  and  the  median  of  the 
comparable  operating  profits  for  2005. 

(f)  Simplified  cost-based  method  for 
certain  services — (1)  Evaluation  of  arm's 
length  charge — (i)  In  general.  The 
simp>lified  cost-based  method  evaluates 
whether  the  amount  charged  in  a 
controlled  services  transaction  that 
meets  the  conditions  of  paragraph  (f)(3) 
of  this  section  and  is  not  described  in 
paragraph  (f)(2)(iii)  or  {f)(4)  of  this 


section  is  arm  s  length  by  reference  to 
the  markup  oi  i  total  services  costs  by 
uncontrolled  axpayers  that  engage  in 
similar  busin(  ss  activities  under  similar 
circumstancei  .  This  measure  of  an  arm's 
length  price  c  arresponds  to  the  profit 
level  indicato  r  consisting  of  the  ratio  of 
operating  pro  it  to  total  services  costs, 
described  in  jiaragraph  (e)(2)(ii)  of  this 
section.  1 

(ii)  Coordination  with  best  method 
rule.  If  a  conti  oiled  services  transaction 
that  meets  tht  conditions  of  paragraph 
(f)(3)  of  this  SI  ictiOn  and  is  not  described 


in  paragraphs 


section  is  pri(  ed  under  or  consistent 


(f)(2)(iii)  or  (f)(4)  of  this 


with  the  simplified  cost-based  method, 
then  the  simplified  cost-based  method 
will  be  considered  the  best  method  for 
purposes  of  §  1.482-l(c). 

(2)  Limitation  on  allocations  by  the 
Commissioner — (i)  In  general.  Except  as 
provided  in  paragraphs  (f)(2)(iv)  emd  (v) 
of  this  section,  the  Commissioner  may 
make  an  allocation  with  respect  to  a 
controlled  services  transaction  that 
meets  the  conditions  of  paragraph  (f)(3) 
of  this  section,  that  is  not  described  in 
paragraphs  (f)(2)(iii)  or  (f)(4)  of  this 
section,  and  that  is  priced  under  or 
consistent  with  the  simplified  cost- 
based  method,  only  if  the  arm's  length 
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markup  on  total  services  costs  exceeds 
the  markup  charged  by  the  taxpayer  on 
total  services  costs  in  the  controlled 
transaction  by  at  least  the  applicable 
number  of  percentage  points  described 
in  paragraph  (f)(2){ii)  of  this  section.  For 
purposes  of  this  paragraph  (f),  the  arm's 
length  markup  on  total  services  costs 
means  the  excess  of  the  arm's  length 
price  of  the  controlled  services 
transaction  determined  in  accordance 
with  the  applicable  rules  under  the 
section  482  regulations,  without  regard 
to  this  paragraph  (f),  over  total  services 
costs  (as  defined  in  paragraph  (j)  of  this 
section),  expressed  as  a  percentage  of 
total  services  costs. 

(ii)  Applicable  number  of  percentage 
points.  The  applicable  number  of 
percentage  points  is  six  if  the  amount 


charged  by  the  taxpayer  is  equal  to  total 
services  costs,  and  the  applicable 
niimber  of  percentage  points  declines 
ratably  to  zero  by  one  percentage  point 
for  every  increase  of  two  percentage 
points  in  the  markup  on  total  services 
costs  charged  in  the  controlled 
transaction. 

(iii)  Method  inapplicable  to  high- 
margin  transactions.  The  simplified 
cost-based  method  may  not  be  used  if 
the  arm's  length  markup  on  total 
services  costs  exceeds  10%. 

(iv)  Measurement  of  limitation  oa 
allocations.  The  rules  of  paragraphs 
(f)(2)(i)  and  (ii)  of  this  section  are 
expressed  in  this  paragraph  in  equations 
and  a  table.  The  minimum  arm's  length 
markup  necessary  for  an  allocation  by 
the  Conmiissioner  ("Z")  is  the  sum  of 


Markup  charged  by  taxpayer  (X)  

Applicable  number  of  percentage  points  (Y)  

Arm's  length  markup  necessary  for  allocation  by  the 
Commissioner  (Z). 


0% 
6 

6% 


1% 
5.5 
6.5% 


,2% 

5 

7% 


3% 
4.5 
7.5% 


4% 
4 

8% 


the  markup  charged  by  the  taxpayer 
("X")  and  the  applicable  number  of 
percentage  points  detel-mined  under 
paragraph  (f)(2Kii)  of  this  section  ("Y"). 
This  minimum  arm's  length  markup 
necessary  for  allocation  by  the 
Commissioner  ("Z")  also  equals  the 
lesser  of — 

(A)  The  sum  of  six  percentage  points 
and  half  of  the  markup  charged  by  the 
taxpayer  ("X");  and 

(B)  Ten  percentage  points,  where  the 
markup  charged  by  the  taxpayer  is  not 
less  than  zero.  Thus: 

Z  =  X  +  Y  =  min({6%  +  0.5  x  X),1G%) 
where  X  >  0. 

(C)  The  following  table  illustrates  the 
results  of  these  calculations  in 
representative  cases: 


5% 
3.5 
8.5% 


6% 

3 

9% 


7% 
2.5 
9.5% 


8% 

2 

10% 


9% 
n/a 
10% 


(v)  Scope  of  limitation  on  allocations 
by  the  Commissioner — (A)  Loss 
transactions  and  transactions  priced  in 
excess  of  arm's  length.  Nothing  in  this 
paragraph  (f)  shall  limit  the  authority  of 
the  Commissioner  to  make  an  allocation 
where — 

(1)  The  amount  charged  by  the    . 
taxpayer  is  less  than  the  total  services 
costs  with  respect  to  the  services;  or 

(2)  The  markup  on  total  services  costs 
charged  by  the  taxpayer  in  the 
controlled  transaction  exceeds  the  arm's 
length  markup  on  total  services  costs. 

(B)  Allocation  and  apportionment  of 
costs.  Nothing  in  this  paragraph  (f) 
limits  the  authority  of  the  Commissioner 
to  determine  the  total  services  costs  in 
the  controlled  services  transaction 
where  the  taxpayer's  method  of 
allocating  and  apportioning  total 
services  costs  to  the  controlled  service 
is  not  consistent  with  the  method  used 
to  allocate  and  apportion  total  services 
costs  in  determining  the  arm's  length 
markup,  or  otherwise  does  not 
constitute  a  reasonable  method  of 
allocation  and  apportionment,  based  on 
all  the  facts  and  circumstances. 

(3)  Conditions  on  application  of 
simplified  cost-based  method.  The  arm's 
length  amount  charged  in  a  controlled 
services  transaction  may  be  evaluated 
under  the  simplified  cost-based  method 
only  if  the  following  conditions  are  met. 

(i)  Adequate  books  and  records. 
Permanent  books  of  account  and  records 
must  be  maintained  throughout  the  time 
when  costs  with  respect  to  the 
controlled  services  are  incurred  by  the 
renderer.  Such  books  and  records  must 
be  adequate  to  permit  verification  by  the 


Commissioner  of  the  total  services  costs 
incurred  by  the  renderer,  including 
verification  of  the  methods  used  to 
allocate  and  apportion  such  costs  to  the 
services  in  question. 

(ii)  Written  contract— [A]  In  general. 
A  written  contract  must  be  in  place 
throughout  the  time  when  costs  with 
respect  to  the  controlled  services  are 
incurred  by  the  renderer  and  must 
provide  the  following — 

{1)  That  the  controlled  recipient  of 
such  services  becomes  unconditionally 
obligated  at  the  time  the  renderer  incurs 
costs  to  pay  the  renderer  an  amount 
equal  to  total  costs  plus,  to  the  extent 
provided  in  such  contract,  any  markup 
on  total  services  costs;  and 

(2)  A  general  description  of  the 
classes  of  controlled  services 
transactions  subject  to  the  contract. 

(B)  De  minimis  exception.  A  written 
contract  need  not  be  in  place  if  the 
conduct  of  the  controlled  taxpayers  is 
consistent  with  the  terms  described  in 
paragraph  {f)(3)(ii){A)  of  this  section 
and,  for  the  taxable  year  at  issue,  the 
controlled  taxpayer  rendering  the 
services  establishes  to  the  satisfaction  of 
the  Commissioner  that — 

(i)  The  aggregate  gross  income  of  the 
members  controlled  group  consisting  of 
taxpayers  that  are  United  States  persons 
{as  defined  in  §  7701(a)(3G)]  is  less  than 
S200  million;  or 

[2)  The  aggregate  costs  of  such 
controlled  group  members  evaluated 
under  the  simplified  cost-based  method 
a-e  less  than  $10  million. 

(4)  Transactions  not  eligible  for 
simplified  cost-based  method — (i) 
Services  similar  to  services  provided  by 


renderer  or  recipient  to  uncontrolled 
parties.  The  arm's  length  charge  in  a 
controlled  services  transaction  may  not 
be  determined  under  the  simplified 
cost-based  method  where  the  renderer, 
the  recipient,  or  another  controlled 
taxpayer  in  the  same  controlled  group 
renders,  or  has  rendered,  similar 
services  to  one  or  more  imcontrolled 
taxpayers  (unless  such  services  are 
rendered  on  a  de  minimis  basis). 

(ii)  Services  rendered  to  a  recipient 
that  receives  services  from  controlled 
taxpayers  in  significant  amounts.  The 
arm's  length  charge  in  a  controlled 
services  transaction  may  not  be 
determined  under  the  simplified  cost- 
based  method  where  the  services  are 
rendered  to  a  recipient  that  receives 
services  from  controlled  taxpayers  in 
significant  amounts.  A  recipient  may  be 
presumed  to  receive  services  in 
significant  amounts  unless  the 
controlled  taxpayer  rendering  the 
services  establishes,  to  the  satisfaction 
of  the  Commissioner,  that  the  aggregate 
amount  paid  or  accrued  by  the  recipient 
of  the  controlled  services  to  the  renderer 
or  renderers  with  respect  to  such 
services  during  a  taxable  year  of  the 
recipient  is  less  than  an  amount  equal 
to  50%  of  the  total  costs  of  the  recipient 
in  that  taxableyear.  For  purposes  of  this 
paragraph  (f)(4)(ii),  the  total  costs  of  the 
recipient  exclude  any  amounts  paid  or 
accrued  for  materials  that  are  properly 
reflected  in  the  recipient's  cost  of  goods 
sold. 

(iii)  Services  involving  the  use  of 
intangible  property.  The  arm's  length 
charge  in  a  controlled  services 
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transaction  may  not  be  determined   . 
under  the  simplified  cost-based  method 
where  the  renderer's  valuable  or  unique 
intangible  property,  or  the  renderer's 
particular  resources  or  capabilities  (such 
as  the  knowledge  of  and  ability  to  take 
advantage  of  particularly  advantageous 
situations  or  circiunstances),  contribute 
significantly  to  the  value  of  the  services 
and  the  renderer's  costs  associated  with 
the  services  do  not  include  costs  with 
respect  to  such  use  of  its  intangible 
property  or  resources  that  are 
significant. 

(iv)  Non-services  transactions 
included  in  integrated  transactions.  The 
arm's  length  charge  in  a  controlled 
services  transaction  may  not  be 
determined  under  the  simplified  cost- 
based  method  to  the  extent  a  transaction 
other  than  a  services  transaction  (such 
as  a  transfer  of  tangible  property) 
accounts  for  a  more  than  de  minimis 
amoimt  of  value  in  a  transaction 
structured  as  a  controlled  services 
transaction.  In  such  cases,  the  arm's 
length  charge  for  only  the  services 
element  of  the  integrated  transaction 
may  be  determined  under  the  simplified 
cost-based  method. 

(v)  Certain  transactions.  The  arm's 
length  charge  may  not  be  determined 
under  the  simplified  cost-based  method 
in  any  of  the  following  categories  of 
transactions: 

(A)  Manufacturing; 

(B)  Production; 

(C)  Extraction; 

(D)  Construction; 

(E)  Reselling,  distribution,  acting  as  a 
sales  or  purchasing  agent,  or  acting 
under  a  commission  or  other  similar 
arrangement; 

(F)  Research,  development,  or 
experimentation; 

(G)  Engineering  or  scientific; 

(H)  Financial  transactions,  including 
guarantees;  and 

(1)  Insurance  or  reinsurance. 

(5)  Examples.  The  following  examples 
illustrate  the  operation  of  this  paragraph 
(f),  including  the  limitations  of 
paragraph  (f)(2)  of  this  section  on 
allocations  by  the  Commissioner.  For 
purposes  of  illustrating  the  operation 
and  scope  of  such  limitations,  the 
examples  assiune  a  determination  of  an 
arm's  length  markup  on  total  services 
costs  and,  where  appropriate,  the 
interquartile  range  and  median  with 
respect  to  the  arm's  length  markup  on 
total  costs.  In  each  example,  assume  that 
S  is  a  wholly  owned  subsidiary  of  P; 
that  the  conditions  described  in 
paragraph  (f)(3)  of  this  section  are 
satisfied;  and  that  the  relevant 
controlled  services  are  not  described  in 
paragraph  (f)(4)  of  this  section. 


Example  J .  C  impany  P  renders  accounting 
services  to  Com  pany  S.  Company  P  uses  the 
simplifled  cost-  Dased  method  for  the 
accounting  ser\  ices,  and  determines  the 
amount  charge(  as  Company  P's  total  cost  of 
rendering  the  s(  rvices,  with  no  markup. 
Based  on  an  ap  )lication  of  the  section  482 
regulations  wit  lout  regard  to  this  paragraph 
(f),  the  Commis  lioner  determines  that  the 
interquartile  ra:  ige  of  arm's  length  markups 
on  total  service  ;  costs  is  between  3%  and 
6%,  and  the  m«  dian  is  4%.  Because  the  arm's 
length  markup  )n  total  services  costs  (4%) 
exceeds  the  ma  kup  on  total  services  costs 
applied  by  the  i  axpayer  (0%)  by  fewer  than 
the  afl^licable  i  umber  of  percentage  points 
(6h  the  Commii  sioner  may  not  make  an 
allocation. 

Example  2.  C  jmpany  P  performs  logistics- 
coordination  s€  rvices  for  its  subsidiaries, 
including  Com  lany  S.  Company  P  uses  the 
simplified  cost  based  method  for  the  logistics 
services,  and  di  termines  the  amount  charged 
as  Company  P'i  total  cost  of  rendering  the 
services,  plus  a  markup  of  5%.  Based  on  an 
application  of  t  le  section  482  regulations 
without  regard  io  this  paragraph  (f),  the 
Commissioner  ietermines  that  the 
interquartile  ra  ige  of  arm's  length  markups 
on  total  service  i  costs  is  between  6%  and 
13%,  and  the  n  edian  is  9%.  Because  the 
arm's  length  mi  irkup  on  total  services  costs 
(9%)  exceeds  tie  markup  on  total  services 
costs  applied  b  i  the  taxpayer  (5%)  by  more 
than  the  applic  ible  number  of  percenta^je 
points  (3.5),  th(  limitations  imposed  by  this 
rule  on  the  Cor  imissioner's  authority  to  make 
an  allocation  d  )  not  apply.  With  respect  to 
the  determinati  on  and  application  of  the 
arm's  length  ra  ige,  see  §  1. 482-1  (e). 

Example  3.  C  ompany  P  renders 
administrative  services  to  its  subsidiaries, 
including  Com  )any  S.  Company  P  uses  the 
simplified  cost  based  method  for  the 
administrative  services,  as  it  has  for  the 
.preceding  two  'ears,  and  determines  for  all 
three  years  the  amount  charged  as  Company 
P's  total  cost  ol  rendering  the  services,  plus 
a  markup  of  S*)  i.  Based  on  an  application  of 
the  section  482  regulations  without  regard  to 
this  paragraph   f),  the  Commissioner 
identifies  unco  itroUed  comparables  in  the 
same  industry  legment  that  perform  similar 
functions  and   lear  similar  risks  as  Company 
P.  These  transa  :tions  meet  the  comparability 
criteria  under  I  le  comparable  profits  method 
of  paragraph  (e  I  of  this  section  and  §  1.482- 
5.  An  analysis  )f  the  information  available  on 
the  comparabh  parties  shows  that  the  ratio 
of  operating  pr  >fit  to  total  services  costs  is 
the  most  apprc  priate  profit  level  indicator, 
and  that  this  r<  tio  is  relatively  stable  where 
at  least  three  y  tars  are  included  in  the 
average.  The  ii  formation  available  is  not 
sufficiently  coi  nplete  to  conclude  that  it  is 
likely  that  all  i  laterial  differences  between 
Company  P  an  i  the  uncontrolled 
comparables  h  ive  been  identified. 
Consequently,  the  Commissioner  determines 
an  arm's  lengtl  i  range  based  on  the  results  of 
all  the  unconti  oiled  comparables  that  achieve 
a  similar  level  of  comparability  and 
reliability,  anc  the  Commissioner  adjusts  that 
range  by  appl)  ing  a  valid  statistical  method 
to  the  results  c  f  all  the  uncontrolled 
comparables. '  he  Commissioner  determines 


an  interquartile  range  of  arm's  length 
markups  on  total  services  costs,  which  is 
between  6%  and  13%,  with  a  median  of  9%. 
Because  the  arm's  length  markup  on  total 
services  costs  (9%)  exceeds  the  average  three- 
year  markup  on  total  services  costs  applied 
by  the  taxpayer  (5%)  by  more  than  the 
applicable  number  of  percentage  points  (3.5), 
the  limitations  imposed  by  this  rule  on  the 
Commissioner's  authority  to  make  an 
allocation  do  not  apply.  With  respect  to  the 
determination  and  application  of  the  arm's 
length  range,  see  §  l,482-l(e). 

Example  4.  Company  P  renders 
administrative  services  to  Company  S. 
Company  P  uses  the  simplified  cost-based 
method  for  the  administrative  services,  and 
determines  the  amount  charged  as  Company 
P's  total  cost  of  rendering  the  services,  plus 
a  markup  of  6%.  Based  on  an  application  of 
the  section  482  regulations  without  regard  to 
this  paragraph  (f),  the  Commissioner 
determines  that  the  interquartile  range  of 
arm's  length  markups  on  total  services  costs 
is  between  3%  and  5%,  and  the  median  is 
4.5%.  Because  the  arm's  length  markup  on 
total  services  costs  (4.5%)  is  less  than  the 
markup  applied  by  the  taxpayer  (6%),  the 
limitations  imposed  by  this  rule  on  the 
Commissioner's  authority  to  make  an 
allocation  do  not  apply. 

Example  5.  Company  P  provides 
administrative  services  to  Company  S.  P  uses 
the  simplified  cost-based  method  for  the 
administrative  services,  and  determines  the 
amount  charged  as  Company  P's  total  cost  of 
providing  the  services,  minus  a  "markdown" 
of  1%.  Because  the  markup  on  total  services 
costs  applied  by  the  taxpayer  in  the 
controlled  transaction  ( - 1%)  is  less  than 
zero,  the  limitations  imposed  by  this  rule  on 
the  Commissioner's  authority  to  make  an 
allocation  do  not  apply. 

Example  6.  Company  P  performs  custodial 
and  maintenance  services  for  certain  office 
properties  owned  by  Company  S.  Company 
P  uses  the  simplified  cost-based  method  for 
the  administrative  services,  and  determines 
the  amount  charged  as  Company  P's  total 
cost  of  providing  the  ser\ices  plus  a  markup 
of  8%.  The  Commissioner  identifies 
uncontrolled  comparables  that  perform  a 
similar  range  of  custodial  and  maintenance 
services  for  uncontrolled  parties  and  charge 
those  parties  an  annual  fee  based  on  the  total 
square  footage  of  the  property.  These 
transactions  meet  the  comparability  criteria 
under  the  comparable  uncontrolled  services 
price  method  of  paragraph  (b)  of  this  section. 
Based  on  reliable  accounting  information,  the 
Commissioner  determines  that  it  is  possible 
to  restate  the  price  for  the  maintenance  and 
custodial  services  charged  to  uncontrolled 
parties  as  representing  a  markup  on  total 
services  costs  of  4%.  Because  the  markup  on 
total  services  costs  charged  by  the  taxpayer 
on  the  controlled  transactions  exceeds  the 
markup  on  total  services  costs  determined  by 
an  application  of  the  section  482  regulations 
without  regard  to  this  paragraph  (f),  the 
limitations  imposed  by  this  rule  on  the 
Commissioner's  authority  to  make  an 
allocation  do  not  apply. 

Example  7.  Company  P  performs  logistics- 
coordination  services  for  its  subsidiaries, 
including  Company  S.  Company  P  uses  the 
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simplified  cost-based  method  for  the  logistics 
services,  and  determines  the  amount  charged 
as  P's  total  cost  of  providing  the  services, 
plus  a  markup  of  4%.  Based  on  an 
application  of  the  section  482  regulations 
without  regard  to  this  paragraph  (f),  the 
Commissioner  determines  that  the 
interquartile  range  of  arm"s  length  markups 
on  total  services  costs  is  between  3%  and 
11%.  and  the  median  is  8.5%.  Given  that  the 
arm's  length  markup  on  total  ser\'ices  costs 
(8.5%)  exceeds  the  markup  applied  by  the 
taxpayer  (4%)  by  more  than  the  applicable 
number  of  percentage  points  (4).  the 
limitations  imposed  by  this  rule  on  the 
Commissioner's  authority  to  make  an 
allocation  do  not  apply.  With  respect  to  the 
application  of  the  arm's  length  range,  see 
§1.482-l(e). 

Example  8.  Company  P  provides 
administrative  services  to  Companv  S. 
Company  P  uses  the  simplified  cost-based 
method  for  the  admini.strative  services,  and 
determines  the  amount  charged  as  Company 
P's  total  cost  of  providing  the  services,  plus 
a  markup  of  4%.  The  taxpayer  allocates  and 
apportions  to  the  administrative  services 
total  services  costs  of  300x.  and  reports  a 
total  price  of  312x.  Based  on  an  application 
of  the  section  482  regulations  without  regard 
to  this  paragraph  (f).  the  Commissioner 
determines  that  the  interquartile  range  of 
arm's  length  markups  on  total  services  costs 
is  between  3%  and  6%.  and  the  median  is 
4%.  Because  the  arm's  length  markup  on 
total  services  costs  (4%)  is  equivalent  to  the 
markup  on  total  services  costs  applied  by  the 
taxpayer  (4%).  the  simplified  cost-based 
method-would  generally  prevent  an 
allocation  by  the  Commissioner  based  on  the 
amount  of  markup  charged.  On  examination, 
the  Commissioner  determines  that  the 
taxpayer  should  have  allocated  and 
apportioned  total  ser\  ices  costs  of  325x  to  the 
administrative  .services,  rather  than  300x. 
Because  the  taxpayer's  method  of  allocation 
and  apportionment'was  not  reasonable  under 
the  facts  and  circumstances,  the 
Commissioner  may  make  an  allocation  to 
reflect  application  of  the  markup  on  total 
services  costs  claimed  by  the  taxpayer  to  the 
correct  base  of  costs. 

Example  9.  Company  P  provides 
administrative  services  to  Company  S. 
Company  P  uses  the  simplified  cost-based 
method  for  the  administrative  services,  and 
determines  the  amount  charged  as  Company 
P's  total  cost  of  providing  the  services,  with 
a  4%  markup.  The  taxpayer  allocates  and 
apportions  to  the  administrative  services 
total  services  costs  of  300x.  Based  on  an 
application  of  the  section  482  regulations 
without  regard  to  this  paragraph  (f),  the 
Commissioner  determines  that  the 
interquartile  range  of  arm's  length  markups 
on  total  services  costs  is  between  3%  and 
6%,  and  the  median  is  4%.  Because  the  arm's 
length  markup  on  total  services  costs  (4%)  is 
equivalent  to  the  markup  on  total  services 
costs  applied  by  the  taxpayer  (4%),  the 
simplified  cost-based  method  would 
generally  prevent  an  allocation  bv  the 
Commissioner  based  on  the  amount  of 
markup  charged.  On  examination,  the 
Commissioner  determines  that  the  taxpayer 
should  have  allocated  and  apportioned  total 


services  costs  of  280x  to  the  administrative 
services,  rather  than  300x.  Because  the 
taxpayer's  method  of  allocation  and 
apportionment  was  not  reasonable  under  the 
facts  and  circumstances,  the  Commissioner 
may  make  an  allocation  to  reflect  application 
of  the  markup  on  total  services  costs  claimed 
by  the  taxpayer  to  the  correct  base  of  costs. 

Example  10.  Company  P  performs  supply- 
chain  management  services  for  its 
subsidiaries,  including  Company  S.  Company 
P  uses  the  simplified  cost-based  method  for 
these  supply-chain  services,  and  determines 
the  amount  charged  as  the  total  costs  of 
providing  the  services  plus  a  markup  of  8%. 
Based  on  an  application  of  the  section  482 
regulations  without  regard  to  this  paragraph 
(f),  the  Commissioner  determines  that  the 
interquartile  range  of  arm's  length  markups  is 
between  7%  and  25%,  and  the  median  is 
18%.  Because  the  arm's  length  markup  on 
total  services  costs  is  more  than  10%,  the 
simplified  cost-based  method  is  not 
applicable. 

(g)  Profit  split  method— il)  In  general 
The  profit  split  method  evaluates 
whether  the  allocation  of  the  combined 
operating  profit  or  loss  attributable  to 
one  or  more  controlled  transactions  is 
arm's  length  by  reference  to  the  relative 
value  of  each  controlled  taxpayer's 
contribution  to  that  combined  operating 
profit  or  loss.  The  relative  value  of  each 
controlled  taxpayer's  contribution  is 
determined  in  a  manner  that  reflects  the 
functions  performed,  risks  assumed  and 
resources  employed  by  such  controlled 
taxpayer  in  the  relevant  business 
activity.  The  profit  split  method  is 
ordinarily  used  in  controlled  services 
transactions  involving  high-value 
services  or  transactions  that  are  highly 
integrated  and  that  cannot  be  reliably 
evaluated  on  a  separate  basis.  For 
application  of  the  profit  split  method 
(both  the  comparable  profit  split  and  the 
residual  profit  split),  see  §  1 .482-6. 

(2)  Examples.  The  principles  of  this 
paragraph  (g)  are  illustrated  by  the 
following  examples: 

Example  1.  Residual  profit  split,  (i) 
Company  A.  a  corporation  nssident  in 
Country  X.  auctions  spare  parts  by  means  of 
an  interactive  database.  Company  A 
maintains  a  database  that  lists  all  spare  parts 
available  for  auction.  Com[)any  A  developed 
the  software  used  to  run  the  database. 
Company  A's  database  is  managed  by 
Company  A  employees  in  a  data  center 
located  in  Countr\'  X.  where  storage  and 
manipulation  of  data  also  takes  place. 
Company  A  has  a  wholly  owntjd  subsidiary. 
Company  B,  located  in  Country  \.  Companv 
B  performs  marketing  and  advertising 
activities  to  promote  Company  A's 
interactive  database.  Company  B  .solicits 
unrelated  companies  to  auction  spare  parts 
on  Company  A's  database,  and  solicits 
customers  interested  in  purchasing  spare 
parts  online.  Company  B  owns  and  maintains 
a  computer  server  in  Country  Y.  where  it 
receives  information  on  spare  parts  available 


for  auction.  Company  B  has  also  designed  a 
specialized  communications  network  that 
connects  its  data  center  to  Companv  As  data 
center  in  Country  X.  The  communications 
network  allows  Company  B  to  enter  data 
from  unf;ontrolled  companies  on  Company 
A's  database  located  in  Country  X.  Company 
B's  communications  network  also  allows 
uncontrolled  ( ompanies  to  access  Company 
A's  interactive  database  and  purchase  spare 
parts.  Company  B  bore  the  risks  and  cost  of 
developing  this  specialized  communications 
network.  Company  B  enters  into  contracts 
with  uncontrolled  companies  and  provides 
the  companies  access  to  Companv  A's 
database  through  the  Company  B  network. 

(ii)  Analysis  of  the  facts  and  circumstances 
indicates  that  both  Company  A  and  Company 
B  possess  valuable  intangibles  that  they  use 
to  conduct  the  spare  parts  auction  business. 
Company  A  bore  the  economic:  risks  of 
developing  and  maintaining  software  and  the 
interactive  database.  Company  B  bore  the 
economic  risks  of  developing  the  necessary 
technology  to  transmit  information  from  its 
server  to  Company  As  data-center,  and  to 
allow  uncontrolled  companies  to  access 
Company  As  database.  Company  B  helped  to 
enhance  the  value  of  Company  As  trademark 
and  to  establish  a  network  of  customers  in 
Country  Y.  In  addition,  because  the 
transactions  between  Company  A  and 
Company  B  are  highly  integrated,  it  is 
difficult  to  reliably  evaluate  theiji  separately. 
Given  the  fads  and  circumstances,  the 
Commissioner  determines  that  a  residual 
profit  split  method  will  provide  the  most 
reliable  measure  of  an  arm's  length  result. 

(iii)  Under  the  residual  profit  split  method, 
profits  are  first  allocated  ba.sed  on  the  routine 
contributions  of  each  taxpayer.  Routine 
contributions  include  general  sales, 
marketing  or  administrative  functions 
performed  by  Company  B  for  Company  A  for 
which  it  is  possible  to  identify  market 
returns.  Any  residual  profits  will  be  allocated 
based  on  the  nonroutine  contributions  of 
each  taxpayer.  Since  both  Companv  Aand 
Company  B  provided  nonroutine 
contributions,  the  residual  profits  are 
allocated  based  on  these  contributions. 

Example  2.  Residual  profit  split,  (i) 
Company  A.  a  U.S.  corporation,  is  a  large 
multinational  corporation  engaged  in  oil  and 
mineral  exploration,  development  and  . 
extraction/mining.  In  perforniing  these 
functions,  Company  A  uses  teams  of 
specialists  who  are  drawn  from  its  employees 
and  employees  of  two  of  its  wholly  owned 
subsidiaries.  Company  B  and  Company  C. 
Company  B  is  a  U.S.  corporation  engaged  in 
the  business  of  providing  general 
construction  contracting  sen  ices.  Company 
C  is  a  mining/extraction  subsidiant'  of 
Company  A  and  is  located  in  Country  C. 

(ii)  Through  its  long-term  relationship  with 
the  Country  C  government.  Company  C 
obtains  drilling  rights  on  a  tract  of  land  for 
which  it  already  owns  mining  rights.  Because 
Company  C  lacks  the  expertise  and  personnel 
to  perform  oil  exploration.  Company  C  enters 
into  an  agreement  with  Companies  A  and  B 
to  provide  certain  services  to  facilitate 
exploration  for  oil  on  the  tract.  Specifically. 
Company  A  provides  management  servic;es 
and  Company  B  provides  all  necessary  labor 
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and  equipment  for  the  exploration.  All  three 
controlled  companies  provide  their  own 
administrative  support  for  their  respective 
functions. 

(iii)  Analysis  of  the  facts  and 
circumstances  indicates  that  Companies  A,  B, 
and  C  all  make  nonroutine  contributions,  in 
addition,  because  the  transactions  between 
Companies  A,  B  and  C  are  highly  integrated, 
At  is  difficult  to  reliably  evaluate  them  on  a 
separate  basis.  Given  the  facts  and 
circumstances,  the  Commissioner  determines 
that  a  residual  profit  split  method  will 
provide  the  most  reliable  measure  of  the 
arm's  length  results  of  the  services  performed 
by  all  three  related  taxpayers. 

(iv)  Under  the  residual  profit  split  method, 
profits  are  first  allocated  based  on  the  routine 
contributions  of  the  three  controlled 
taxpayers.  Routine  contributions  include  any 
general,  sales,  marketii^  or  administrative 
functions  performed  by  either  Companies  A, 
B  or  C  for  which  it  is  possible  to  identify 
market  returns.  Any  residual  profits  will  be 
allocated  based  on  the  nonroutine 
contributions  made  by  each  taxpayer.  Since 
Company  C  provided  nonroutine 
contributions  in  the  form  of  drilling  rights, 
residual  profits  are  allocated  to  Company  C 
based  on  this  contribution. 

(h)  Unspecified  methods.  Methods  not 
specified  in  paragraphs  (b)  through  (g) 
of  this  section  may  be  used  to  evaluate 
whether  the  amount  charged  in  a 
controlled  services  transaction  is  arm's 
length.  Any  method  used  under  this 
paragraph  (h)  must  be  applied  in 
accordance  with  the  provisions  of 
§  1.482-1.  Consistent  with  the  specified 
methods,  an  unspecified  method  should 
take  into  account  the  general  principle 
that  tmcontrolled  taxpayers  evaluate  the 
terms  of  a  transaction  by  considering  the 
realistic  alternatives  to  that  transaction, 
and  only  enter  into  a  particular 
transaction  if  none  of  the  alternatives  is 
preferable  to  it.  For  example,  the 
coinparable  uncontrolled  services  price 
method  compares  a  controlled  services 
transaction  to  similar  uncontrolled 
transactions  to  provide  a  direct  estimate 
of  the  price  to  which  the  parties  would 
have  agreed  had  they  resorted  directly 
to  a  market  alternative  to  the  controlled 
services  transaction.  Therefore,  in 
establishing  whether  a  controlled 
services  transaction  achieved  an  firm's 
length  result,  an^  unspecified  mti'iod 
should  provide  information  on  the 
prices  or  profits  that  the  controlled 
taxpayer  could  have  realized  by 
choosing  a  realistic  alternative  to  the 
controlled  services  transaction  (e.g., 
outsourcing  a  particular  service 
function,  rather  than  performing  the 
function  itself).  As  with  any  method,  an 
imspecified  method  will  not  be  applied 
imless  it  provides  the  most  reliable 
measure  of  an  arm's  length  result  under 
the  principles  of  the  best  method  rule. 
See  §  1.482-l(c).  Therefore,  in 


accordance  \  rith  §  1. 482-1  (d) 
(Comparabili  ty),  to  the  extent  that  an 
unspecified  iiethod  relies  on  internal 
data  rather  than  uncontrolled 
comparables,  its  reliability  will  be 
reduced.  Sin  ilarly,  the  reliability  of  a 
method  will  )e  affected  by  the 
reliability  of  the  data  and  assumptions 
used  to  appl; '  the  method,  including  any 
projections  u  sed. 

(i)  Canting  snt-payment  contractual 
terms  for  ser  'ices — (1)  Economic 
substance  of  contingent  payment 
contractual  i  srms  recognized.  In  the 
case  of  a  con  ingent-payment 
arrangement  the  arm's  length  result  for 
the  controlle  d  services  transaction 
ordinarily  wi  )uld  not  require  payment 
by  the  recipi  mt  to  the  Tenderer  in  the 
tax  accounting  period  in  which  the 
service  is  reiidered  if  the  specified 
contingency  does  not  occur  in  that 
period,  prov:  ded  that  it  is  reasonable  to 
conclude  tha  t  no  such  payment  would 
be  made  by  i  ncontrolled  taxpayers 
engaged  in  s:  milar  transactions  under 
similar  circu  instances.  If  the  specified 
contingency  occiu-s  in  a  tax  accounting 
period  subse  [juent  to  the  period  in 
which  the  se  rvice  is  rendered,  the  arm's 
length  result  for  the  controlled  services 
transaction  c  rdinarily  would  require 
payment  by  ^he  recipient  to  the  renderer 
on  a  basis  thfat  reflects  the  recipient's 
benefit  from  the  services  rendered  and 
the  risks  bor  le  by  the  renderer  i  n 
performing  t  le  activities  in  the  absence 
of  a  provisio  i  that  unconditionally 
obligates  the  recipient  to  pay  for  the 
activities  pei  formed  in  the  tax 
accounting  period  in  which  the  service 
is  rendered,  provided  that  it  is 
reasonable  ti  conclude  that  such 
payment  wo  ild  be  made  by 
uncontroUec  taxpayers  that  engaged  in 
similar  trans  actions  under  similar 
circumstanc  js. 

(2)  Contin  lent-payment  arrangement. 
For  purpose  ;  of  this  paragraph  (i),  an 
arrangement  shall  be  treated  as  a 
contingent-(  ayment  arrangement  if — 

(i)  Written  contract.  The  arrangement 
is  set  forth  ii  i  a  written  contract  entered 
into  prior  to  the  start  of  the  activity  or 
group  of  act  vities  constituting  the 
controlled  s^  irvices  transaction; 

(ii)  Specif  ed  contingency.  The 
contract  stat  3s  that  payment  is 
contingent  (  n  whole  or  in  part)  upon 
the  happeni  ig  of  a  futiu-e  benefit 
(within  the  i  aeaning  of  paragraph  (1)(3) 
'  of  this  sectic  n)  for  the  recipient  directly 
related  to  th  3  controlled  services 
transaction;  and 

(iii)  Basis  for  payment.  The  contract 
provides  for  payment  on  a  basis  that 
reflects  the  i  ecipient's  benefit  from  the 
services  ren  lered  and  the  risks  bofne  by 
the  renderei .  Whether  the  specified 


contingency  bears  a  direct  relationship 
to  the  controlled  services  transaction, 
and  whether  the  basis  for  payment 
reflects  the  recipient's  benefit  and  the 
Tenderer's  risk,  are  evaluated  based  on 
all  the  facts  and  circiunstances. 
Pursuant  to  §  1.482-l(d)(3)(ii)(B),  one 
factor  that  is  especially  important  is 
whether  the  contingency  and  the  basis 
for  payment  are  consistent  with  the 
economic  substance  of  the  controlled 
transaction  and  the  conduct  of  the 
controlled  parties. 

(3)  Commissioner's  authority  to 
impute  contingent-payment  terms. 
Consistent  wiA  the  authority  in 

§  1.482-l(d)(3)(ii)(B),  the  Commissioner 
may  impute  contingent-payment 
contractual  terms  in  a  controlled 
services  transaction  if  the  economic 
substance  of  the  transaction  is 
consistent  with  the  existence  of  such 
terms. 

(4)  Evaluation  of  arm's  length  charge. 
Whether  the  amount  charged  in  a 
contingent-payment  arrangement  is 
arm's  length  will  be  evaluated  in . 
accordance  with  this  section  and  other 
applicable  rules  vmder  section  482. 
Payment  under  a  contingent-payment 
contract  must  be  reasonable  and 
consistent  with  the  economic  substance 
of  the  controlled  services  transaction, 
based  on  all  facts  and  circumstances, 
and  must  reflect  the  recipient's  benefit 
from  the  services  rendered  and  the  risks 
borne  by  the  renderer.  In  evaluating 
whether  the  amount  charged  in  a 
contingent-payment  arrangement  for  the 
manufacture,  construction,  or 
development  of  tangible  or  intangible 
property  owned  by  the  recipient  is  arm's 
length,  the  charge  determined  under  the 
rules  of  §§1.482-3  and  1.482-4  for  the 
transfer  of  similar  property  may  be 
considered.  See  §1.482-l(f)(2){ii). 

(5)  Examples.  The  principles  of  this 
paragraph  (i)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Cpmpany  X  is  a  member  of 
a  controlled  group  that  has  operated  in  the 
pharmaceutical  sector  for  many  years.  In 
Year  1,  Company  X  enters  into  a  written 
services  agreement  with  Company  Y,  another 
member  of  the  controlled  group,  whereby 
Company  X  will-perform  certain  research  and 
development  activities  for  Company  Y.  The 
parties  enter  into  the  agreement  before 
Company  X  undertakes  any  of  the  research 
and  development  activities  covered  by  the 
agreement.  At  the  time  the  agreement  is 
entered  into,  the  possibility  that  any  new 
products  will  be  developed  is  highly 
uncertain  and  the  possible  market  or  markets 
for  any  products  that  may  be  developed  are 
not  known  and  cannot  be  estimated  with  any 
reliability.  Under  the  agreement.  Company  Y 
will  own  any  patent  or  other  rights  that  result 
from  the  activities  of  Company  X  under  the 
agreement  and  Company  Y  will  make 
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payments  to  Company  X  only  if  such 
activities  result  in  commercial  sales  of  one  or 
more  derivative  products.  In  that  event, 
Company  Y  will  pay  Company  X,  for  a 
specified  period,  x%  of  Company  Y's  gross 
sales  of  each  of  such  products.  Payments  are 
required  with  respect  to  each  jurisdiction  in 
which  Company  Y  has  sales  of  such  a 
derivative  product,  beginning  with  the  first 
year  in  which  the  sale  of  a  product  occurs  in 
the  jurisdiction  and  continuing  for  six 
additional  years  with  respect  to  sales  of  that 
product  in  that  jurisdiction. 

(ii)  As  a  result  of  research  and 
development  activities  performed  by 
Company  X  for  Company  Y  in  Years  1 
through  4,  a  compound  is  developed  that 
may  be  more  effective  than  existing    - 
medications  in  the  treatment  of  certain 
conditions.  Company  Y  registers  the  patent 
rights  with  respect  to  the  com,pound  in 
several  jurisdictions  in  Year  4.  In  Year  6, 
Company  Y  begins  commercial  sales  of  the 
product  in  Jurisdiction  A  and,  in  that  year. 
Company  Y  makes  the  payment  to  Company 
X  that  is  required  under  the  agreement.  Sales 
of  the  product  continue  in  Jurisdiction  A  in 
Years  7  through  9  and  Company  Y  makes  the 
payments  to  Company  X  in  Years  7  through 
9  that  are  required  under  the  agreement. 

(iii)  The  years  under  examination  are  Years 
6  though  9.  In  evaluating  whether  the 
contingent  payment  terms  will  be  recognized, 
the  Commissioner  considers  whether  the 
conditions  of  §  1.482-9(i)(2)  are  met  and 
whether  the  specified  contingency  and  basis 
of  payment  are  consistent  with  the  economic 
substance  of  the  controlled  services 
transaction  and  with  the  conduct  of  the 
controlled  parties.  The  Commissioner 
determines  that  the  contingent-payment 
arrangement  is  reflected  in  the  written 
agreement  between  Company  X  and 
Company  Y;  that  commercial  sales  of 
products  developed  under  the  arrangement 
represent  future  benefits  for  Company  Y 
directly  related  to  the  controlled  services 
transaction;  and  that  the  basis  for  the 
payment  provided  for  in  the  event  such  sales 
occur  reflects  the  recipient's  benefit  and  the 
renderer's  risk.  Consistent  with  §  1.482- 
l(d)(3)(ii)(B)  and  (iii)(BJ,  the  Commissioner 
determines  that  the  parties'  conduct  over  the 
term  of  the  agreement  has  been  consistent 
with  their  contractual  allocation  of  risk;  that 
Company  X  has  the  financial  capacity  to  bear 
the  risk  that  its  research  and  development 
services  may  be  unsuccessful  and  that  it  may 
not  receive  compensation  for  such  services; 
and  that  Company  X  exercises  managerial 
and  operational  control  over  the  research  and 
development,  such  that  it  is  reasonable  for 
Company  X  to  assume  the  risk  of  those 
activities.  The  Commissioner  also  determines 
that  the  arrangement  is  consistent  with  terms 
that  uncontrolled  parties  operating  under 
similar  conditions  could  reasonably  be 
expected  to  adopt  with  respect  to  comparable 
research  and  development  activities.  Based 
on  all  these  facts,  the  Commissioner 
determines  that  the  terms  of  the  contingent- 
payment  arrangement  are  consistent  with 
economic  substance. 

(iv)  In  determining  whether  the  amount 
charged  under  the  contingent-payment 
arrangement  in  each  of  Years  6  through  9  is 


arm's  length,  the  Commissioner  evaluates 
under  §  1.482-9  and  other  applicable  rules 
under  §  482  the  compensation  paid  in  each 
year  for  the  research  and  development 
services.  This  analysis  takes  into  account  that 
under  the  contingent-payment  terms 
Company  X  bears  the  risk  that  it  might  not 
receive  payment  for  its  services  in  the  event 
that  those  services  do  not  result  in 
marketable  products  and  the  risk  that  the 
magnitude  of  its  payment  depends  on  the 
magnitude  of  product  sales,  if  any.  The 
Commissioner  also  considers  the  alternatives 
reasonably  available  to  the  parties  in 
connection  with  the  controlled  services 
transaction.  One  such  alternative,  in  view  of 
Company  X's  willingness  and  ability  to  bear 
the  risk  and  expenses  of  research  and 
development  activities,  would  be  for 
Company  X  to  undertake  such  activities  on 
its  own  behalf  and  to  license  the  rights  to 
products  successfully  developed  as  a  result 
of  such  activities.  Accordingly,  in  evaluating 
the  reasonableness  of  the  compensation  of 
x%  of  gross  sales  that  is  paid  to  Company  X 
during  the  first  four  years  of  commercial 
sales  of  derivative  products,  the 
Commissioner  may  consider  the  royalties  (or 
other  consideration)  charged  for  intangibles 
that  are  comparable  to  those  incorporated  in 
the  derivative  products  and  that  resulted 
from  Company  X's  research  and  development 
activities  under  the  contingent-payment 
arrangement. 

Example  2.  (i)  The  facts  are  the  same  as  in 
paragraphs  (i)  and  (ii)  of  Example  1.  except 
that,  in  the  event  that  Company  X's  activities 
result  in  commercial  sales  of  one  or  more 
derivative  products  by  Company  Y,  Company 
Y  will  pay  Company  X  a  fee  equal  to  the 
research  and  development  costs  borne  by 
Company  X  plus  an  amount  equal  to  x%  of 
such  costs,  with  the  payment  to  be  made  in 
the  first  year  in  which  any  such  sales  occur. 
The  x%  markup  on  costs  is  within  the  range, 
ascertainable  in  Year  1,  of  markups  on  costs 
of  independent  contract  researchers  that  are 
compensated  under  terms  that 
unconditionally  obligate  the  recipient  to  pay 
for  the  activities  performed  in  the  tax 
accounting  period  in  which  the  service  is 
rendered.  In  Year  6,  Company  Y  makes  the 
single  payment  to  Company  X  that  is 
required  under  the  arrangement. 

(ii)  The  years  under  examination  are  Years 
6  though  9.  In  evaluating  whether  the 
contingent  payment  terms  will  be  recognized, 
the  Commissioner  considers  whether  the 
requirements  of  §  1.482-9(i)(2)  were  met  at 
the  time  the  written  agreement  was  entered 
into  and  whether  the  specified  contingency 
and  basis  for  payment  are  consistent  with  the 
economic  substance  of  the  controlled 
services  transaction  and  with  ihe  conduct  of 
the  controlled  parties.  The  Commissioner 
determines  that  the  contingent-payment 
terms  are  reflected  in  the  written  agreement 
between  Company  X  and  Company  Y  and 
that  commercial  sales  of  products  developed 
under  the  arrangement  represent  future 
benefits  for  Company  Y  directly  related  to  the 
controlled  services  transaction.  However,  in 
this  case,  the  Commissioner  determines  that 
the  basis  for  payment  provided  for  in  the 
event  such  sales  occur  (costs  of  the  services 
plus  x%,  representing  the  markup  fo/ 


contract  research  in  the  absence  of  any 
nonpayment  risk)  does  not  reflect  the 
recipient's  benefit  and  the  renderer's  risks  in 
the  controlled  services  transaction.  The 
Commissioner  also  determines  that  the 
arrangement  is  not  consistent  with  terms  that 
uncontrolled  parties  operating  under  similar 
conditions  could  reasonably  he  expected  to 
adopt  with  respect  to  comparable  research 
and  development  activities.  Based  on  all 
these  facts,  the  Commissioner  determines 
that  the  terms  of  the  contingent-payment 
arrangement  are  not  consistent  with 
economic  substance. 

(iii)  Accordingly,  the  Commissioner 
determines  to  exercise  its  authority  to  impute 
contingent-payment  contractual  terms  that 
accord  with  economic  substance,  pursuant  to 
paragraph  (i)(3)  of  this  section  and  §  1.482- 
l(d)(3)(ii)(B).  In  this  regard,  the 
Commissioner  takes  into  account  that  at  the 
time  the  arrangement  was  entered  into,  the 
possibility  that  any  new  products  would  be 
developed  was  highly  uncertain  and  the 
possible  market  or  markets  for  any  products 
that  may  be  developfed  were  not  known  and 
could  not  be  estimated  with  any  reliability. 
In  such  circumstances,  it  is  reasonable  to 
conclude  that  one  possible  basis  of  payment  . 
that  uncontrolled  parties  could  adopt  in 
similar  transactifi^  under  similar 
circumstances,  iiVorder  to  reflect  the 
recipient's  benefit  and  the  renderer's  risks, 
would  be  a  charge  equal  to  a  percentage  of 
commercial  sales  of  one  or  more  derivative 
products  that  result  from  the  research  and 
development  activities.  The  Commissioner  in 
this  case  may  impute  terms  that  require 
Company  Y  to  pay  Company  X  a  percentage 
of  sales  of  the  products  developed  under  the 
agreement  in  each  of  Years  6  through  9. 

(iv)  In  determining  an  appropriate  arm's 
length  charge  under  such  imputed 
contractual  terms,  the  Commissioner 
conducts  an  analysis  under  §  1.482-9  and 
other  applicable  rules  under  section  482,  and 
considers  the  alternatives  reasonably 
available  to  the  parties  in  connection  with 
the  controlled  services  transaction.  One  such 
alternative,  in  view  of  Company  X's 
willingness  and  ability  to  bear  the  risks  and 
expenses  of  research  and  development 
activities,  would  be  for  Company  X  to 
undertake  such  activities  on  its  own  behalf 
and  to  license  the  rights  to  products 
successfully  developed  as  a  result  of  such 
activities.  Accordingly,  for  purposes  of  its 
determination,  the  Commissioner  may 
consider  the  royalties  (or  other  consideration) 
charged  for  intangibles  that  are  comparable  to 
those  incorporated  in  the  derivative  products 
that  resulted  from  Company  X's  research  and 
development  activities  under  the  contingent- 
payment  arrangement. 

(j)  Total  services  costs.  For  purposes 
of  this  section,  total  services  costs 
means  all  costs  of  rendering  those 
services  for  which  total  services  costs 
are  being  determined.  Total  services 
costs  include  all  costs,  based  on  analysis 
of  the  facts  and  circumstances,  that  can 
be  directly  identified  with  the  act  of 
rendering  the  services,  and  all  other 
costs  reasonably  allocable  to  the 
services,  under  the  principles  of 
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paragraph  (k)(2)  of  this  section.  In 
general,  costs  for  this  purpose  should 
comprise  full  consideration  for  all 
resources  expended,  used,  or  made 
available  to  achieve  the  specific 
objective  for  which  the  service  is 
rendered.  Reference  to  generally 
accepted  accoimting  principles  or 
Federal  income  tax  accounting  rules 
(where  Federal  income  tax  data  for 
comparable  transactions  or  business 
activities  are  available)  may  provide  a 
useful  starting  point  but  will  not  be 
conclusive.  Total  services  costs  do  not 
include  interest  expense,  foreign  income 
taxes  (as  defined  in  §  1.901-2(a)),  or 
domestic  income  taxes. 

(k)  Allocation  of  costs — (1)  In  general. 
In  any  case  where  the  renderer's  activity 
that  results  in  a  benefit  (within  the 
meaning  of  paragraph  (1)(3)  of  this 
section)  for  one  recipient  in  a  controlled 
services  transaction  also  generates  a 
benefit  for  one  or  more  other  members 
of  a  controlled  group  (including  the 
benefit,  if  any,  to  the  renderer),  and  the 
amount  charged  under  this  section  in 
the  controlled -^services,  transaction  is 
determined  under  a  method  that  makes 
reference  to  costs,  costs  must  be 
allocated  among  the  portions  of  the 
activity  for  the  benefit  of  the  first 
mentioned  recipient  and  such  other 
members  of  the  controlled  group  under 
this  paragraph  (k).  The  principles  of  this 
paragraph  (k)  must  also  be  used 
whenever  it  is  appropriate  to  allocate 
.and  apportion  any  class  of  costs  (e.g., 
overhead  costs)  in  order  to  determine 
the  total  services  costs  of  rendering  the 
services.  !n  no  event  will  an  allocation 
'of  costs  based  on  a  generalized  or  non- 
specific benefit  be  appropriate. 

(2)  Appropriate  method  of  allocation 
and  apportionment — (i)  Reasonable 
method  standard.  Any  reasonable 
method  may  be  used  to  allocate  and 
apportion  costs  under  this  section.  In 
establishing  the  appropriate  method  of 
allocation  and  apportionment, 
consideration  should  be  given  to  all 
bases  and  factors,  including,  for 
example,  total  services  costs,  total  costs 
for  a  relevant  activity,  assets,  sales, 
compensation,  space  utilized,  and  time 
spent.  The  costs  incurred  by  supporting 
departments  may  be  apportioned  to 
other  departments  on  the  basis  of 
reasonable  overall  estimates,  or  such 
costs  may  be  reflected  in  the  other 
departments'  costs  by  applying 
reasonable  departmental  overhead  rates. 
Allocations  and  apportionments  of  costs 
must  be  made  on  the  basis  of  the  full 
cost,  as  opposed  to  the  incremental  cost. 

(ii)  Use  of  general  practices.  The 
practices  used  by  the  taxpayer  to 
apportion  costs  in  connection  with 
preparation  of  statements  and  analyses 


for  the  use 


w  jight 


aie 


of  management,  creditors, 
shai  eholders,  joint  venturers, 
custc^ers,  potential  investors, 
or  agencies  in  interest 
(  ered  as  potential 
reliable  allocation 
need  not  be  accorded 

by  the  Commissioner, 
the  extent  to  which 
to  be  made  to  or  from 
meml^ers  of  a  controlled  group, 
loyed  by  the  domestic 
{ pportioning  costs  among 
ill  also  be  considered  if  the 
therforeign  members 
to  the  relationships 
ddmestic  members  of  the 
gr  )up.  For  example,  if  for 
r  sporting  to  public 
or  to  a  governmental 
cor  )oration  apportions  the 
attributable  to  its  executive 

the  domestic  members  of 
roup  on  a  reasonable  and 
is,  and  such  officers 
combarable  control  over  foreign 

controlled  group,  such 
api^ortionment  practice  will  be 
determining  the 
be  made  to  the  foreign 


amoi  g 


:ba ; 


minority 

clieijts, 

or  other  part 

will  be  consi 

indicators  of 

methods,  but 

conclusive 

In  determinii  g 

allocations 

foreign 

practices  em]  i 

members  in 

themselves  Wl 

relationships  with 

are  comparat  le 

among  the 

controlled 

purposes  of 

stockholders 

agency, a 

costs 

officers 

a  controlled 

consistent 

exercise 

members  of 

domestic 

considered  i 

allocations  tc 

members 

(3)  Examples 
paragraph  (k 
following  exi  i 

Example  I. 
license  fee  of 
taxpaj'er  for  u 
within  the 
of  the  license 
Company  A  is 
for  its  own  us« 
services  to  its 
Company  B 
database  that 
would  obtain 
licensed  the 
taxpayer.  Eva 
charge  (under 
relevant)  to  ' 
services  that 
must  take  into 
license  fee  of 
reasonably 
relevant  beneft 
use  of  the  dat 
Company  B 
the  license  fee 

Example  2. 
products  com 
Slates.  Comp. 
subsidiaries  o 
Countries  B  a 
and  its  subsid 
sale  in  their 
hires  a  consu 
regarding  a 
Company  A 
Company  C, 
•  a  different  m 
accordingly  m 
the  outside  c 
In  allocating 


o\  tair 
i  re  I 


I  .lati 


.  The  principles  of  this 
are  illustrated  by  the 
mples: 

ompany  A  pays  an  annual 
!  OOx  to  an  uncontrolled 
limited  use  of  a  database 
cort)orate  group.  Under  the  terms 
ith  the  uncontrolled  taxpayer, 
permitted  to  use  the  database 
and  in  rendering  research 
ubsidiary.  Company  B. 
ins  benefits  from  the 
similar  to  those  that  it 
f  it  had  independently 
database  from  the  uncontrolled 
ion  of  the  arm's  length 
method  in  which  costs  are 
Cdmpany  B  for  the  controlled 
i:  icorporate  use  of  the  database 

account  the  full  amount  of  the 
I  OOx  paid  by  Company  A,  as 
allpcated  and  apportioned  to  the 
s,  although  tlie  incremental 
base  for  the  benefit  of 

not  result  in  an  increase  in 
paid  by  Company  A. 
i)  Company  A  is  a  consumer 
)any  located  in  the  United 
ies  B  and  C  are  wholly  owned 
Company  A  and  are  located  in 
d  C,  respectively.  Company  A 
aries  manufacture  products  for 
spective  markets.  Company  A 
ant  who  has  expertise 
nufacluring  process  used  b\ 
its  subsidiary.  Company  B.  - 
Country  C  subsidiary,  uses 
ufacturing  process,  and 
ill  not  receive  any  benefit  from 
dnsultant  hired  by  Company  A. 
1  nd  apportioning  the  cost  of 


did 


aa  n\ 


T{  s 


m  I 


hiring  the  outside  consultant  (100),  Company 
A  determines  that  sales  constitute  the  most 
appropriate  allocation  key. 

(ii)  Company  A  and  its  subsidiaries  have 
the  following  sales: 


a  id 
lie( 
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Company 

A 

B 

C 

Total 

Sales 

400 

100 

200 

700 

(iii)  Because  Company  C  does  not  obtain 
any  benefit  from  the  consultant,  none  of  the 
costs  are  allocated  to  it.  Rather,  the  costs  of 
100  are  allocated  an^  apportioned  ratably  to 
Company  A  and  Company  B  as  the  entities 
that  obtain  a  benefit  from  the  campaign, 
based  on  the  total  sales  of  those  entities 
(500).  An  appropriate  allocation  of  the  costs 
of  the  consultant  is  as  follows: 


Company 

A 

B 

Total 

Allocation  .. 

400/500 
80 

100/500 
20 

Amount  

100 

(1)  Controlled  services  transaction —    - 
(1)  In  general.  A  controlled  services 
transaction  includes  any  activity  (as 
defined  in  paragraph  (1)(2)  of  this 
section)  by  one  member  of  a  group  of 
controlled  taxpayers  (the  renderer)  that 
results  in  a  benefit  (as  defined  in 
paragraph  (1)(3)  of  this  section)  to  one  or 
more  other  members  of  the  controlled 
group  (the  recipient(s)). 

(2)  Activity.  An  activity  includes  the 
performance  of  functions,  assumptions 
of  risks,  or  use  by  a  renderer  of  tangible 
or  intangible  property  or  other 
resources,  capabilities,  or  knowledge, 
such  as  knowledge  of  and  ability  to  take 
advantage  of  particularly  advantageous 
situations  or  circumstances.  An  activity 
also  includes  making  available  to  the 
recipient  any  property  or  other 
resources  of  the  renderer. 

(3)  Benefit — (i)  In  general.  An  activity 
is  considered  to  provide  a  benefit  to  the 
recipient  if  the  activity  directly  results 
in  a  reasonably  identifiable  increment  of 
economic  or  commercial  value  that 
enhances  the  recipient's  commercial 
position,  or  that  may  reasonably  be 
anticipated  to  do  so.  An  activity  is 
generally  considered  to  confer  a  benefit 
if,  taking  into  account  the  facts  and 
circumstances,  an  imcontroUed  taxpayer 
in  circumstances  comparable  to  those  of 
the  recipient  would  be  willing  to  pay  an 
uncontrolled  party  to  perform  the  same 
or  similar  activity  on  either  a  fixed  or 
contingent-payment  basis,  or  if  the 
recipient  otherwise  would  have 
performed  for  itself  the  same  activity  or 
a  similar  activity.  A  benefit  may  result 
to  the  owner  of  an  intangible  if  the 
renderer  engages  in  an  activity  that  is 
reasonably  anticipated  to  result  in  an 
increase  in  the  value  of  that  intangible. 
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(ii)  Indirect  or  remote  benefit.  An 
activity  is  not  considered  to  provide  a 
benefit  to  the  recipient  if,  at  the  time  the 
activity  is  performed,  the  present  or 
reasonably  anticipated  benefit  from  that 
activity  is  so  indirect  or  remote  that  the 
recipient  would  not  be  willing  to  pay, 
on  either  a  fixed  or  contingent-payment 
basis,  an  uncontrolled  party  to  perform 
a  similar  activity,  and  would  not  be 
willing  to  perform  such  activity  for  itself 
for  this  purpose.  The  determination 
whether  the  benefit  from  an  activity  is 
indirect  or  remote  is  based  on  the  nature 
of  the  activity  and  the  situation  of  the 
recipient,  taking  into  consideration  all 
facts  and  circumstances. 

(iii)  Duplicative  activities.  If  an 
activity  performed  by  a  controlled 
taxpayer  duplicates  an  activity  that  is 
performed,  or  that  reasonably  may  be 
anticipated  to  be  performed,  by  another 
controlled  taxpayer  on  or  for  its  own 
account,  the  activity  is  not  considered  to 
provide  a  benefit  to  the  recipient,  unless 
the  duplicative  activity  itself  provides 
an  additional  benefit  to  the  recipient. 

(iv)  Shareholder  activities.  An  activity 
is  not  considered  to  provide  a  benefit  if 
the  primary  effect  of  that  activity  is  to 
protect  the  Tenderer's  capital  investment 
in  the  recipient  or  in  other  members  of 
the  controlled  group,  or  if  the  activity 
relates  primarily  to  compliance  by  the 
renderer  with  reporting,  legal,  or 
regulatory  requirements  applicable 
specifically  to  the  renderer,  where  the 
renderer  controls  every  other  member  in 
such  group.  Activities  in  the  nature  of 
day-to-day  management  generally  do 
not  relate  to  protection  of  the  Tenderer's 
capital  investment.  Based  on  analysis  of 
the  facts  and  circumstances,  activities  in 
cormection  with  a  corporate 
reorganization  may  be  considered  to 
provide  a  benefit  to  one  or  more 
controlled  taxpayers. 

(v)  Passive  association.  A  controlled 
taxpayer  generally  will  not  be 
considered  to  obtain  a  benefit  where 
that  benefit  results  from  the  controlled 
taxpayer's  status  as  a  member  of  a 
controlled  group.  A  controlled 
taxpayer's  status  as  a  member  of  a 
controlled  group  may,  however,  be 
taken  into  account  for  purposes  of 
evaluating  comparability  between 
controlled  and  uncontrolled 
transactions. 

(4)  Examples.  The  principles  of  this 
paragraph  (1)  are  illustrated  by  the 
following  examples.  In  each  example, 
assume  that  Company  X  is  a  U.S. 
corporation  and  Company  Y  is  wholly 
owned  subsidiary  of  Company  X  in 
Country  B. 

Example  1.  In  general.  In  developing  a 
worldwide  advertising  and  propiotional 


campaign  for  a  consumer  product.  Company 
X  pays  for  and  obtains  designation  as  an 
official  sponsor  of  the  Olympics.  This 
designation  allows  Company  X  and  all  its 
subsidiaries,  including  Company  Y,  to 
identify  themselves  as  sponsors  and  to  use 
the  Olympic  logo  in  advertising  and 
promotional  campaigns.  The  Olympic 
sponsorship  campaign  generates  benefits  to 
Company  X.  Company  Y,  and  other 
subsidiaries  of  Company  X. 

Example  2.  Indirect  or  remote  benefit. 
Based  on  recommendations  contained  in  a 
study  performed  by  its  internal  staff, 
Company  X  implements  certain  changes  in 
its  management  structure  and  the 
compensation  of  managers  of  divisions 
located  in  the  United  States.  No  changes 
were  recommended  or  considered  for 
Company  Y  in  Country  B.  The  internal  study 
and  the  resultant  changes  in  its  management 
may  increase  the  competitiveness  and  overall 
efficiency  of  Company  X.  Any  benefits  to 
Company  Y  as  a  result  of  the  study  are, 
however,  indirect  or  remote.  Consequently, 
Company  Y  is  not  considered  to  obtain  a 
benefit  from  the  study. 

Example  3.  Indirect  or  remote  benefit. 
Based  on  recommendations  contained  in  a 
study  performed  by  its  internal  staff. 
Company  X  decides  to  make  changes  to  the 
management  structure  and  management 
compensation  of  its  subsidiaries,  in  order  to 
increase  their  profitability.  As  a  result  of  the 
recommendations  in  the  study,  Company  X 
implements  substantial  changes  in  the 
management  structure  and  management 
compensation  scheme  of  Company  Y.  The 
study  and  the  changes  implemented  as  a 
■result  of  the  recommendations  are 
anticipated  to  increase  the  profitability  of 
Company  X  and  its  subsidiaries.  The 
increased  management  efficiency  of 
Company  Y  that  results  from  these  changes 
is  considered  to  be  a  specific  and  identifiable 
benefit,  rather  than  remote  or  speculative. 
Consequently,  Company  Y  is  considered  to 
obtain  a  benefit  from  the  study. 

Example  4.  Duplicative  activities.  At  its 
corporate  headquarters  in  the  United  States, 
Company  X  performs  certain  treasury 
functions  for  Company  X  and  for  its 
subsidiaries,  including, Company  Y.  These 
treasury  functions  include  raising  capital, 
arranging  medium  and  long-term  financing 
for  general  corporate  needs,  including  cash 
management.  Under  these  circumstances,  the 
treasury  functions  performed  by  Company  X 
do  not  duplicate  the  functions  performed  by 
Company  Y's  staff.  Accordingly,  Company  V 
is  considered  to  obtain  a  benefit  from  the 
functions  performed  by  Company  X. 

Example  5.  Duplicative  activities.  The  facts 
are  the  same  as  in  Example  -4.  except  that 
Company  Y's  functions  include  ensuring  that 
the  financing  requirements  of  its  own 
operations  are  met.  Analysis  of  the  facts  and 
circumstances  indicates  that  Company  Y 
independently  administers  all  financing  and 
cash-management  functions  necessary  to 
support  its  operations,  and  does  not  utilize 
financing  obtained  by  Company  X.  Under  the 
circumstances,  the  treasury  functions 
performed  by  Company  X  are  duplicative  of 
similar  functions  performed  by  Company  Y's 
staff,  and  the  duplicative  functions  do  not 


enhance  Company  Y's  position.  Accordingly. 
Company  Y  is  not  considered  to  obtain  a 
benefit  from  the  duplicative  activities 
performed  hy  Company  X. 

Example  6.  Duplicative  activities. 
Company  X's  in-house  legal  staff  has 
specialized  expertise  in  several  areas, 
including  intellectual  property  law. 
Company  Y  is  involved  in  negotiations  with 
an  unrelated  party  to  enter  into  a  complex 
joint  venture  that  includes  multiple  licenses 
and  cross-licenses  of  patents  and  copyrights. 
Company  Y  retains  outside  counsel  that 
specializes  in  intellectual  property  law  to 
review  the  transaction  documents.  Outside 
counsel  advises  that  the  terms  for  the 
proposed  transaction  are  advantageous  to 
Company  Y  and  that  the  contracts  are  valid 
and  fully  enforceable.  Before  Company  Y 
executes  the  contracts,  the  legal  staff  of 
Company  X  also  reviews  the  transaction 
documents  and  concurs  in  the  opinion 
provided  by  outside  counsel.  The  activities 
performed  by  Company  X  substantially 
duplicate  the  legal  services  obtained  by 
Company  Y.  but  they  also  reduce  the 
commercial  risk  associated  with  the 
transaction.  Accordingly.  Company  Y  is 
considered  to  obtain  a  benefit  from  Company 
X's  duplicative  review  of  the  contracts. 

Example  7.  Shareholder  activities. 
Company  X  is  a  publicly  held  corporation. 
U.S.  laws  and  regulations  applicable  to 
publicly  held  corporations  such  as  Company 
X  require  the  preparation  and  filing  of 
periodic  reports  that  show,  among  other 
things,  profit  apd  loss  statements,  balance 
sheets,  and  other  material  financial 
information  concerning  the  company's 
operations.  Company  X  analyzes  and 
compiles  data  regarding  operation  of  its 
subsidiaries,  including  Company  Y.  The  ■■ 
periodic  reports  prepared  and  filed  by 
Company  X  include  information  on  the 
financial  results  of  Company  Y  and  other 
subsidiaries.  Because  Company  X's 
preparation  and  filing  of  the  reports  relate 
primarily  to  its  role  as  an  investor  of  capital 
and  a  shareholder  in  Company  Y,  these 
activities  constitute  shareholder  activities 
and  therefore  Company  Y  is  not  considered 
to  obtain  a  benefit  from  the  preparation  and 
filing  of  the  reports. 

Example  8.  Shareholder  activities.  The 
facts  are  the  same  as  in  Example  7,  except 
that  Company  Y  is  subject  to  reporting 
requirements  in  Country  B  similar  to  those 
applicable  to  Company  X  in  the  United 
States.  Much  of  the  data  that  Company  X 
analyzes  and  compiles  regarding  Company 
Y's  operations  for  purposes  of  complying 
with  the  U.S.  reporting  requirements  is. made 
available  to  Company  Y  for  its  use  in 
preparing  reports  that  must  be  filed  in 
Country  B.  Company  Y  incorporates  these 
data,  after  minor  adjustments  for  differences 
in  local  accounting  practices,  into  the  reports 
that  it  files  in  Country  B.  Under  these 
circumstances,  because  Company  X's  -■ 
analysis  and  compilation  of  Company  Y's 
financial  data  do  not  relate  primarily  to  its 
role  as  an  investor  of  capital  or  shareholder 
in  Company  Y,  Company  Y  is  considered  to 
obtain  a  benefit  from  the  analysis  and 
compilation  of  Company  Y's  financial  data. 

Example  9.  Shareholder  activities. 
Members  of  Company  Xs  internal  audit  staff 
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visit  Company  Y  on  a  semiannual  basis  in  Y,  it  does  not 

order  to  review  the  subsidiary's  adherence  to  X's  role  as  an 

internal  operating  procedures  issued  by  shareholder  of 

Company  X  and  its  compliance  with  U.S.  Company  Y  is 

anti-bribery  laws,  which  apply  to  Company  from  the  activit  r 

Y  on  account  of  its  ownership  by  a  U.S  ■   Example  14. 

corporation.  Because  the  reviews  by  year.  Company 

Company  X's  audit  staff  relate  primarily  to  for  its  senior 

Company  X's  investment  in  Company  Y  by  retreat  is  to 

ensuring  that  Company  X  and  its  subsidiaries  strategy  of 

are  in  compliance  with  Company  X's  internal  including  Com] 

operating  procedures  and  Country  A  laws',  confidential 

the  visits  are  shareholder  activities  and  statement  i 

therefore  Company  Y  is  not  considered  to  Hiitia»ives  for 

obtain  a  benefit  from  the  visits.  and  lists  genera 

Example  10.  Shareholder  activities.  profitability  of 

Country  B  recently  enacted  legislation  that  strategy  s 

changed  the  foreign  currency  exchange  charge  to 

controls  applicable  to  foreign  shareholders  of  subsidiaries  of 

Country  B  corporations.  Company  X  independently 

concludes  that  it  may  benefit  fttjm  changing  implement 

the  capital  structure  of  Company  Y,  thus  initiatives 

taking  advantage  of  the  new  foreign  currency  statement, 

exchange  control  laws  in  Country  B.  strategy 

Company  X  engages  an  investment  banking  to  Company  X' 

firm  and  a  law  firm  to  review  the  Country  B  or  a  shareholde  ■ 

legislation  and  to  propose  possible  changes  of  preparing  thi 

to  the  capital  structure  of  Company  Y.  shareholder 

Because  Company  X  retains  and  pays  the  Company  Y  oi 

firms  in  order  to  facilitate  Company  Y's  '  making  aval 

ability  to  pay  dividends  and  other  amounts,  statement,  the 

these  expenses  relate  primarily  to  Company  facts  and 

X's  role  as  an  investor  of  capital  and  be  willing  to 

therefore  Company  Y  is  not  considered  to  similar 

obtain.a  benefit  from  the  activities.  would  have  un 

Example  11.  Shareholder  activities.  The  its  own  if  it  w 

facts  are  the  same  as  in  Example  10,  except  operating  und 

that  Company  Y  bears  the  full  cost  of  Company  Y. 
retaining  the  firms  to  evaluate  the  new  Example  15. 

foreign  currency  control  laws  in  Country  B  Company  X  is 

and  to  make  appropriate  changes  to  its  stock  large  controllec 

ownership  by  Company  X.  Company  X  is  operation  in  th 

considered  to  obtain  a  benefit  from  the  sector  for  ten 

rendering  by  Company  Y  of  these  activities,  corporation  tha 

which  would  be  shareholder  activities  if  Company  X 

conducted  by  Company  X  (see  Example  10).  Country  B 

Example  12.  Shareholder  activities.  The  acquisition  of 

facts  are  the  same  as  in  Example  10,  except  obtained  a  con 

thiat  the  new  laws  relate  solely  to  corporate  the  informati 

governance  in  Country  B,  and  Company  X  ,  systems  of  a  1 

retains  the  law  firm  and  investmeiit  banking  Country  B.  The 

firm  in  order  to  evaluate  whether  larger  and  mors 

restructuring  would  increase  Company  Y's  project  un 

profitability,  reduce  the  number  of  legal  Company  Y  di 

entities  in  Country  B,  and  increase  Company  marketing  in 

Y's  ability  to  introduce  new  products  more  and  Company 

quickly  in  Country  B.  Because  Company  X  solicitation, 

retained  the  law  firm  and  the  investment  execution  of  th 

banking  firm  solely  to  enhance  Company  Y's  this  section 

profitability  and  the  efficiency  of  its  obtain  a  benefit 

operations,  the  activities  do  not  relate  other  member 

primarily  to  Company  X's  role  as  a  because  the  abi 

shareholder  or  investor  of  capital  and  the  contract,  or 

therefore  Company  Y  is  considered  to  obtain,  more  favorable 

Example  13.  Shareholder  activities.  possible  prior 

Company  X  establishes  detailed  personnel  Company  X  co 

policies  for  its  subsidiaries,  including  Company  Y's  .<; 

Company  Y.  Company  X  also  reviews  and  Company  X  co 

approves  the  performance  appraisals  of  specific  activit] 

Company  Y's  executives,  monitors  levels  of  member  of  the 
compensation  paid  to  all  Company  Y  Example  16. 

personnel,  and  is  involved  in  hiring  and  The  facts  are 

firing  decisions  regarding  the  senior  except  that 

executives  of  Company  Y.  Because  this  performance 

personnel-related  activity  by  Company  X  contract 

involves  day-to-day  man^emen^of  Company  Company  Y  fa 
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parent  corporation  of  a 
group  that  has  been  in 
information-technology 

Company  Y  is  a  small 
was  recently  acquired  by  the 
coiltrolled  group  from  local 

Several  months  after  the 
Cbmpany  Y,  Company  Y 
t  act  to  redesign  and  assemble 
ioii-technology  networks  and 
financial  institution  in 
project  was  significantly 
complex  than  any  other 

to  date  by  Company  Y. 
not  use  Company  X's 

es  to  solicit  the  contract, 
had  no  involvement  in  the 
negotiation,  or  anticipated 

contract.  For  purposes  of 
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This  performance  guarantee  allowed 
Company  Y  to  obtain  the  contract  on  more 
favorable  terms  than  otherwise  would  have 
been  possible.  Company  Y  is  considered  to 
obtain  a  benefit  from  Company  X's  execution 
of  the  performance  guarantee. 

Example  1 7.  Passive  association/benefit. 
The  facts  are  the  same  as  in  Example  15. 
except  that  Company  X  began  the  process  of 
negotiating  the  contract  with  the  financial 
institution  in  Country  B  before  acquiring 
Company  Y.  Once  Company  Y  was  acquired 
by  Company  X,  the  contract  with  the 
financial  institution  was  entered  into  by 
Company  Y.  Company  Y  is  considered  to 
obtain  a  benefit  from  Company  X's 
negotiation  of  the  contract. 

(in)  Coordination  with  transfer  pricing 
rules  for  other  transactions — (1)  Services 
transactions  that  include  other  types  of 
transactions.  A  transaction  structured  as 
a  controlled  services  transaction  may 
include  other  elements  for  which  a 
separate  category  or  categories  of 
methods  are  provided,  such  as  a  loan  or 
advance,  a  rental,  or  a  transfer  of 
tangible  or  intangible  property.  See 
§§  1.482-l(b)(2)  and  1.482-2(a),  (c).  and 
(d).  Whether  such  an  integrated 
transaction  is  evaluated  as  a  controlled 
services  transaction  under  this  section 
or  whether  one  or  more  elements  should 
be  evaluated  separately  under  other 
sections  of  the  section  482  regulations 
depends  on  which  approach  will 
provide  the  most  reliable  measure  of  an 
arm's  length  result.  Ordinarily,  an 
integrated  transaction  of  this  type  may 
be  evaluated  under  this  section  and  its 
separate  elements  need  not  be  evaluated 
separately,  provided  that  each 
component  of  the  transaction  may  be 
adequately  accounted  for  in  evaluating 
the  comparability  of  the  controlled 
transaction  to  the  uncontrolled 
comparables  and,  accordingly,  in 
determining  the  arm's  length  result  in 
the  controlled  transaction.  See  §  1.482- 
1(d)(3). 

(2)  Services  transactions  that  effect  a 
transfer  of  intangible  property.  A 
transaction  structiued  as  a  controlled 
services  transaction  may  in  some  cases 
result  in  a  transfer,  in  whole  or  in  part, 
of  intangible  property,  or  may  have  an 
effect  similar  to  the  transfer  of 
intangible  property,  or  may  include  an 
element  that  constitutes  the  transfer  of 
intangible  property.  If  such  element 
relating  to  intangible  property  is 
material  to  the  evaluation,  the  arm's 
length  result  for  the  element  of  the 
transaction  that  involves  intangible 
property  generally  must  be  corroborated 
or  determined  by  an  analysis  under 
§1.482-4. 

(3)  Services  subject  to  a  qualified  cost 
sharing  arrangement.  Services  provided 
by  a  controlled  participant  under  a 
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qjtelified  cost  sharing  arrangement  are 
subject  to  §1.482-7. 

(4)  Other  types  of  transactions  that 
include  controlled  services  transactions. 
A  transaction  structured  other  than  as  a 
controlled  services  transaction  may 
include  one  or  more  elements  for  which 
separate  pricing  methods  are  provided 
in  this  section.  Whether  such  an 
integrated  transaction  is  evaluated 
under  another  section  of  the  section  482 
regulations  or  whether  one  or  more 
elements  should  be  evaluated  separately 
under  this  section  depends  on  which 
approach  will  provide  the  most  reliable 
measure  of  an  arm's  length  result. 
Ordinarily,  a  single  method  may  be 
applied  to  such  an  integrated 
transaction,  and  the  separate  services 
component  of  the  transaction  need  not 
be  separately  analyzed  under  this 
section,  provided  that  the  controlled 
services  may  be  adequately  accounted 
for  in  evaluating  the  comparability  of 
the  controlled  transaction  to  the 
uncontrolled  comparables  and, 
accordingly,  in  determining  the  arm's 
length  results  in  the  controlled 
transaction.  See  §  1.482-l(d)(3). 

(5)  Global  dealing  operations. 
[Reserved]. 

(6)  Examples.  The  following  examples 
illustrate  paragraphs  {m)(l)  through  (4) 
of  this  section: 

Example  1.  (i)  U.S.  parent  corporation 
Company  X  enters  into  an  agreement  to 
maintain  equipment  of  Company  Y,  a  foreign 
subsidiary.  The  maintenance  of  the 
equipment  requires  the  use  of  spare  parts. 
The  cost  of  the  spare  parts  necessary  to 
maintain  the  equipment  amounts  to 
approximately  25  percent  of  the  total  costs  of 
maintaining  the  equipment.  Company  Y  pays 
a  Jefi  that  includes  a  charge  for  labor  and 
parts. 

(ii)  Whether  this  integrated  transaction  is 
evaluated  as  a  controlled  services  transaction 
or  is  evaluated  as  a  controlled  services 
transaction  and  the  transfer  of  tangible 
property  depends  on  which  approach  will 
provide  the  most  reliable  measure  of  an  arm's 
length  result.  If  it  is  not  possible  to  find 
comparable  uncontrolled  services 
transactions  that  involve  similar  services  and 
tangible  property  transfers  as  the  controlled 
transaction  between  Company  X  and 
Company  Y,  it  will  be  necessary  to  determine 
the  arm's  length  charge  for  the  controlled 
services,  and  then  to  evaluate  separately  the 
arm's  length  charge  for  the  tangible  property 
transfers  under  §  1.482-1  and  §§  1.482-3 
through  1.482-6.  Alternatively,  it  may  be 
possible  to  apply  the  comparable  profits 
method  of  §  1.482-5,  to  evaluate  the  arm's 
length  profit  of  Company  X  or  Company  Y 
from  the  integrated  controlled  transaction. 
The  comparable  profits  method  mav  provide 
the  most  reliable  measure  of  measure  of  an 
arm's  length  result  if  uncontrolled  parties  are 
identified  that  perform  similar,  combined 
functions  of  maintaining  and  providing  spare 
parts  for  similar  equipment. 


Example  2.  (i)  U.S.  parent  corporation 
Company  X  sells  industrial  equipment  to  its. 
foreign  subsidiary.  Company  Y.  In 
connection  with  this  sale.  Company  X 
renders  to  Company  Y  services  that  consist 
of  demonstrating  the  use  of  the  equipment 
and  assisting  in  the  effective  start-up  of  the 
equipment.  Company  X  structures  the 
integrated  transaction  as  a  sale  of  tangible 
property  and  determines  the  transfer  price 
under  the  comparable  uncontrolled  price 
method  of  §  1.482-3(b). 

(ii)  Whether  this  integrated  transaction  is 
evaluated  as  a  transfer  of  tangible  property  or 
is  evaluated  as  a  controlled  services 
transaction  and  a  transfer  of  tangible  property 
depends  on  which  approach  will  provide  the 
most  reliable  measure  of  an  arm's  length 
result.  In  this  case,  the  controlled  services 
may  be  similar  to  services  rendered  in  the 
transactions  used  to  determine  the 
comparable  uncontrolled  price,  or  they  may 
appropriately  be  considered  a  difference 
between  the  controlled  transaction  and 
comparable  transactions  with  a  definite  and 
reasonably  ascjrtainable  effect  on  price  for 
which  appropriate  adjustments  can  be  made. 
See  §  1.482-l(d)(3)(ii)(A)(6).  In  either  case, 
application  of  the  comparable  uncontrolled 
price  method  to  evaluate  the  integrated 
transaction  may  provide  a  reliable  measure  of 
an  arm's  length  result,  and  application  of  a 
separate  transfer  pricing  method  for  the 
controlled  services  element  of  the  transaction 
is  not  necessarv. 

^  Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2  except  that,  after  assisting 
Company  Y  in  start-up.  Company  X  also 
renders  ongoing  services,  including 
instruction  and  supervision  regarding 
Company  Y's  ongoing  use  of  the  equiprnent. 
Company  X  structures  the  entire  transaction, 
including  the  incremental  ongoing  services, 
as  a  sale  of  tangible  property,  and  determines 
the  transfer  price  under  the  comparable 
uncontrolled  price  method  of  §1.482-3(b). 
(ii)  Whether  this  integrated  transaction  is 
evaluated  as  a  transfer  of  tangible  property  or 
is  evaluated  as  a  controlled  services 
transaction  and  a  transfer  of  tangible  property 
depends  on  which  Approach  will  provide  the 
most  reliable  measure  of  an  arm's  length 
result.  It  may  not  be  possible  to  identify 
comparable  uncontrolled  transactions  in 
which  a  seller  of  merchandise  renders 
services  similar  to  the  ongoing  services 
rendered  by  Company  X  to  Company  Y.  In 
such  a  case,  the  incremental  services  in 
connection  with  ongoing  use  of  the 
equipment  could  not  be  taken  into  account 
as  a  comparability  factor  because  they  are  not 
similar  to  the  services  rendered  in 
connection  with  sales  of  similar  tangible 
property.  Accordingly,  it  may  be  necessar\'  to 
evaluate  separately  the  transfer  price  for  such 
services  under  this  section  in  order  to 
produce  the  most  reliable  measure  of  an 
arm's  length  result.  Alternatively,  it  may  be 
possible  to  apply  the  c:omparabre  profits 
method  of  §  1.482-5  to  evnluate  the  arm's 
length  profit  of  Company  X  or  Company  Y 
from  the  integrated  controlled  transaction. 
The  comparable  profits  method  may  provide 
the  most  reliable  measure  of  an  arm's  length 
result  if  uncontrolled  parties  are  identified 
that  perform  the  combined  functions  of 


selling  equipment  and  rendering  ongoing 
after-sale  services  associated  with  such 
equipment.  In  that  case,  it  would  not  be 
necessary  to  separately  evaluate  the  trajisfer 
price  for  the  controlled  services  under  this 
section. 

Example  4.  (i)  Company  X,  a  U.S. 
corporation,  and  Company  Y.  a  foreign 
corporation,  are  members  of  a  controlled 
group.  Both  companies  develop  and 
manufacture  adhesives.  Company  X  also 
renders  research  and  development  services. 
As  part  of  rendering  these  services.  Company 
X  provides  te<:hnical  manuals  and 
documentation  relating  to  Company  X's 
manufacturing  activities.  In  the  process  of 
performing  research  and  development 
activities  for  Company  Y.  Company  X 
developed  know-how  regarding  a  more  cost- 
effective  process  to  manufacture  adhesives. 
Company  X  memorialized  this  know-how  in 
technical  manuals  and  other  related  technical 
documentation,  and  provided  these 
documents  to  Company  Y,  without  any 
restrictions  on  Company  Ys  use  of  the  know- 
how  or  related  materials.  ' 

(ii)  The  controlled  services  transaction 
between  Company  X  and  Company  Y 
includes  an  element  that  constitutes  the 
transfer  of  intangible  property  [i.e..  know- 
how).  Because  the  element  relating  to  the 
intangible  property  is  material  to  the  arm's 
length  evaluation,  the  arm's  length  result  for 
that  element  must  be  corroborated  or 
determined  by  an  analysis  under  §  1.482-4. 

(n)  Effective  date.  This  section  is 
generally  applicable  for  taxable  years 
begirming  on  or  after  the  date  of 
publication  of  this  section  as  final 
regulations  in  the  Federal  Register. 

Par.  8.  In  §  1.6038A-3(a)(3).  Example 
4,  the  text  is  revised  to  read  as  follows: 

§  1 .6038A-3    Record  maintenance. 

(a)  *  *  * 
(3)*   *   * 

Example  4.  S,  a  U.S.  reporting  corporation, 
provides  computer  consulting  services  for  its 
foreign  parent,  X.  Based  on  the  application  of 
section  482  and  the  regulations  thereunder, 
it  is  determined  that  the  cost  of  services  plus 
method,  as  described  in  §  1.482-9(d).  will 
provide  the  most  reliable  measure  of  an.arm's 
length  resui;   based  on  the  facts  and 
circumstances  of  the  controlled  transaction 
between  S  and  X.  S  is  required  to-maintain 
records  to  pemit  verification  upon  audit  of 
the  comparable  transactional  costs  (as 
described  in  §  1.482-9(d)(2)(iii))  used  to 
calculate  the  arm's  length  price.  Based  on  the 
facts  and  circumstances,  if  it  is  determined 
that  X's  records  are  relevant  to  determine  the 
correct  U.S.  tax  treatment  of  the  controlled 
transaction  between  S  and  X,  the  record 
maintenance  requirements  under  section' 
6038A(a)  and  this  section  will  be  applicable 
to  the  records  of  X. 
***** 

Par.  9.  Section  1.6662-6  is  amended 
by: 

1.  Redesignating  paragraphs 
{d)(2)(ii)(A)  through  (d](2)(ii)(G)  as 
paragraphs  (d){2)(ii)(A)(J)  through 
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{d)(2)(ii){A)(7),  respectively,  and 
redesignating  paragraph  (d)(2)(ii] 
introductory  text  as  paragraph 
(d)(2){ii){A). 

2.  Adding  a  new  paragraph 
(d)(2){ii){B). 

3.  Revising  paragraphs  (d)(2)(iii){B)(4) 
and  (d)(2)(iii)(B){6). 

4.  Adding  a  third  sentence  to 
paragraph  (g). 

The  revisions  and  additions  read  as 
follows: 

§  1 .6662-6    Transactions  between  persons 
described  in  section  482  and  net  section 
482  transfer  price  adjustments. 

***** 

,(d)*  *   * 

(2)*  *  * 

(ii)  *  *   * 

(B)  Simplified  cost-based  method.  A 
taxpayer's  selection  of  the  simplified 
cost-based  method  for  certain  services, 
described  in  §  1.482-9(f).  and  its 
application  of  that  method  to  a 
controlled  services  transaction  will  be 
considered  reasonable  for  piuposes  of 
the  specified  method  requirement  only 
if  the  taxpayer  reasonably  concluded 
that  the  controlled  services  transaction 
meets  the  conditions  of  §  1.482-9(f)(3) 
and  is  not  described  in  paragraphs 
§  1.482-9(fK2)(iii)  or  (f)(4).  Whether  the 
taxpayer's  conclusion  was  reasonable 
must  be  determined  from  all  the  facts 
and  circumstances.  The  factors  relevant 
to  this  determination  include  those 
described  in  paragraph  (d)(2)(ii)(A)  of 
this  section,  to  the  extent  applicable. 

(iii)  *  *  * 

(B)*  *  *    . 

(4)  A  description  of  the  method 
selected  and  an  explanation  of  why  that 
method  was  selected,  including  an 


evaluation  o 
conditions 
application 
met; 


and 
cf 


whether  the  regulatory 
requirements  for 
that  method,  if  any,  were 


ith(( 


(6)  A  desc^pt 
transactions 
sale)  and  an) 
analyze  thosi ; 
if  a  profit  sp 
documentation 
providing 
assets  (with 
accounting 
each  controlled 
in  the  releva  it 
detailing  the 
that  activity, 
method  (sue!  i 
the  simplifie  i 
certain  servii  ;es 
method  with 
indicator)  is 
must  includ( 


manner  in 
determined 
apportioned 
transaction. 


ion  of  the  controlled 
including  the  terms  of 
internal  data  used  to 
transactions.  For  example, 
t  method  is  applied,  the 

must  include  a  schedule 
total  income,  costs,  and 
I  idjustments  for  different 
p  ractices  and  currencies)  for 
taxpayer  participating 
business  activity  and 
allocations  of  such  items  to 
Similarly,  if  a  cost-based 
as  the  cost  plus  method, 
cost-based  method  for 
or  a  comparable  profits 
a  cost-based  profit  level 
ipplied,  the  documentation 
a  description  of  the 
which  relevant  costs  are 
i  nd  are  allocated  and 
to  the  relevant  controlled 


(g)  *  *   *l'aragraphs(d)(2)(ii)(B), 
(iii)(B)(4)  anil  (iii)(B)(6)  of  this  section 
are  applicab  e  for  taxable  years 
beginning  af  er  the  date  the  final 
regulations  are  published  in  the  Federal 
Register. 

PART  31— BMPLOYMENT  TAXES  AND 
COLLECTIOH  OF  INCOME  TAX  AT  THE 
SOURCE 


Tie 


Par.  10 

31  continues 

Authority; 


authority  citation  for  part 
to  read  in  part  as  follows: 


6  U.S.e.  7805  *    * 


Par.  11.  Section  31.3121(s)-l  is 
amended  by: 

1.  Revising  the  fourth  sentence  and 
adding  a  fifth  sentence  in  paragraph 
(c)(2)(iii). 

2.  Adding  a  second  sentence  to 
paragraph  (d). 

The  revision  and  additions  read  as 
follows: 

§  31 .31 21  (s)-1    Concurrent  employment  by 
related  corporations  with  common 
paymaster. 

***** 

(c)  -*   *   * 
(2)*   *   * 

(iii)  Group-wide  allocation  rules. 
*  *  *  To  the  extent  practicable,  the 
Commissioner  may  use  the  principles  of 
§  1.482-2(b)  of  this  chapter  in  making 
the  allocations  with  respect  to  wages 
paid  after  December  31,  1978,  and  on  or 
before  the  date  the  final  regulations  are 
published  in  the  Federal  Register.  To 
the  extent  practicable,  the 
Commissioner  may  use  the  principles  of 
§  1.482-9  of  this  chapter  in  making  the 
allocations  with  respect  to  wages  paid 
after  the  date  of  the  final  regulations  are 
published  in  thp  Federal  Register. 

(d)  Effective  date.  *  *  *  The  fifth 
sentence  of  paragraph  (c)(2)(iii)  of  this 
section  is  applicable  with  respect  to 
wages  paid  on  or  after  the  date  of 
publication  of  that  sentence  as  final 
regulations  in  the  Federal  Register. 

Dale  F.  Hart, 

Acting  Deputy  Commissioner  for  Services  and 

Enforcement. 

[FR  Doc.  03-22550  Filed  9-5-03;  2:46  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  10, 
2003 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service    . 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida,  and 
imported;  published  9-9-03 

Oranges,^  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  published  9-9-03 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
and  resource  management 
planning;  published  9-10-03 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Swine  packer  marketing 

contracts;  contract  library; 

published  8-11-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Trifloxystrobin;  published  9- 
10-03 

FEDERAL  RESERVE 
SYSTEM 

Interbank  liabilities  (Regulation 
F): 

Technical  amendments; 
published  9-10-03 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Customs  brokers: 
Customs  business 
performance  by  parent 
and  subsidiary 
corporations;  published  8- 
11-03 

INDIAN  ARTS  AND  CRAFTS 
BOARD 

Indian  Arts  and  Crafts 
Enforcement  Act  of  1990; 
implementation: 
Protection  of  Indian  art  and 

craftsmanship;  published 

6-12-03 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land  -, 
reclamation  plan 
submissions: 

Virginia;  published  9-10-03 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances: 

N-t)enzylpiperazine  (BZP),  1- 
(3-frifluoromethylphenyl) 
piperazine  (TFMPP),  etc.; 
temporary  placement  into 
Schedule  I;  published  9- 
10-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
published  8-6-03 
Pratt  &  Whitney  Canada; 
published  8-6-03 
Standard  instrument  approach 
procedures;  published  9-10- 
03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 

California;  comments  due  by 
9-19-03;  published  7-21- 
03  [FR  03-18448) 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Extra  long  staple  loan 
cotton;  outside  storage; 
comments  due  by  9-17- 
03;  published  8-18-03  [FR 
03-20879] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Fees: 
Processed  commodity 
analytical  services; 
comments  due  by  9-16- 
03;  published  7-18-03  [FR 
'  03-18265] 

ENERGY  DEPARTMENT 

Federal  claims  collection; 
comments  due  by  9-15-03; 
published  8-14-03  [FR  03- 
20378] 


ENERGY  DEPARTMENT 

Federal  claims  collection; 
comments  due  by  9-15-03; 
published  8-14-03  [FR  03- 
20584] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Accidental  release 
prevention  requirements; 
risk  management  program 
requirements;  submission 
schedule  and  data 
requirements;  comments 
due  by  9-15-03;  published 
7-3i-03  [FR  03-19281] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Arizona  and  Nevada; 
comments  due  by  9-1 7- 
03;  published  8-18-03  [FR- 
03-21054] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Arizona  and  Nevada; 
comments  due  by  9-17- 
03;  published  8-18-03  [FR 
03-21055] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Kentucky;  comments  due  by 
9-15-03;  published  8-14- 
03  [FR  03-20428] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Kentucky;  comments  due  by 

9-15-03;  published  8-14- 

03  [FR  03-20429] 
Air  quality  planning  purposes; 
designation  of  areas: 
Calif omia;  comments  due  by 

9-15-03;  published  8-15- 

03  [FR  03-20894] 
Hazardous  waste  program 
authorizations: 
Idaho;  comments  due  by  9- 

15-03;  published  8-1-03 

[FR  03-18738] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Aldicarb,  atrazine,  cacodyltc 

acid,  cartxjfuran,  etc.; 

comments  due  by  9-15- 

03;  published  7-16-03  [FR 

03-17730] 


Cymoxanil;  comments  due 
by  9-15-03;  published  7- 
16-03  [FR  03-17731] 
Supertund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-17-03;  published 
8-18-03  [FR  03-20778] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special; 
Private  fand  mobile 
services — 
6.25  kHz;  spectmm 
efficiency;  comments 
due  by  9-15-03; 
published  7-17-03  [FR 
03-18055] 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
9-15-03;  published  8-8-03 
[FR  03-20213] 
Louisiana  and  Texas; 
comments  due  by  9-15- 
03;  published  8-8-03  [FR 
03-20207] 
Michigan;  comments  due  by 
9- 1 5-03;  published  8-8-03 
[FR  03-20210] 
Texas:  comments  due  by  9- 
15-03;  published  8-8-03 
[FR  03-20211] 

Various  States;  comments 
due  by  9-15-03;  published 
8-8-03  [FR  03-20212] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Economic  Growth  and 
Regulatory  Paperwori< 
Reduction  Act  of  1996; 
implementation: 

Regulatory  publication  and 
review:  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 

FEDERAL  ELECTION 
COMMISSION 

Allocations  of  candidate  and 

committee  activities: 

Travel  expenditures: 
allocation;  comments  due 
by  9-19-03;  published  8- 
21-03  [FR  03-21463) 
Contributions  and  expenditure 

limitations  and  prohibitions: 

Multicandidate  committees 
and  biennial  contribution 
limits;  comments  due  by 
9-19-03;  published  8-21- 
03  [FR  03-21462] 

FEDERAL  RESERVE 
SYSTEM 

Economic  Growth  and 
Regulatory  Papen«ori< 
Reduction  Act  of  1996; 
implementation: 


iv 
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Regulatory  publication  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 

GENERAL  ACCOUtfTING 
OFFICE 

Personnel  Appeals  Board; 
procedural  regulations; 
comments  due  by  9-15-03; 
published  7-15-03  [FR  03- 
17785] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Sucrose  oligoesters; 
comments  due  by  9-19- 
03;  published  8-20-03  [FR 
03-21270] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Organization  and  functions; 

field  organization,  ports  of 

entry,  etc.; 

Chicago,  IL;  port  limits 
extension;  comments  due 
by  9-16-03;  published  7- 
18-03  [FR  03-18173] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Boating  safety: 
Country  of  origin  codes  and 
hull  Identification  numbers; 
comments  due  by  9-18- 
03;  published  6-20-03  [FR 
03-15640] 

Drawbridge  operations: 
Florida;  comments  due  by 
9-15-03;  published  7-17- 
03  [FR  03-18136]  y. 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 
9-19-03;  published  8-11- 
03  [FR  03-20334] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Wisconsin;  comments  due 
by  9-19-03:  published  7- 
21-03  [FR  03-18379] 

Porto  and  watenways  safety: 
Eighth  Coast  Guard  District 
inland  rivers;  barges 
loaded  with  dangerous 
cargoes;  reporting 
requirements;  regulated 
navigation  area; 
comments  due  by  9-15- 
03;  published  7-30-03  [FR 
03-19364] 
Illinois  Watenway  System 
within  Ninth  Coast  Guard 


District;  barges  loadejd 
with  dangerous  carg<es; 
reporting  requirements; 
regulated  navigation  ^rea; 
comments  due  by  9- 15- 
03;  published  7-30-0^  [FR 
03-19362] 
Regattas  and  marine  parades: 

Sunset  Lake  Hydrofest- 
Wildwood  Crest,  NJ; 
comments  due  by  9-15- 
03;  published  8-15-0;  I  [FR 
03-20928] 

HOMELAND  SECURITY 
DEPARTMENT 
Transportation  Securfty 
Administration 

Privacy  Act;  implementati  >n: 

Exemptions;  comments  due 
by  9-17-03;  published  8- 
18-03  [FR  03-20926) 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Hunting  and  fishing: 
Refuge-specific  regulati  ons; 
comments  due  by  9- 
03;  published  8-14-0^  [FR 
03-20448] 

INTERIOR  DEPARTMEtlT 
Minerals  Management 
Service 

Royalty  management: 
Crude  oH  produced  froln 
Federal  leases;  valui  ition 
and  reporting  provisi  >ns 
comments  due  by  9 
03;  published  8-20 
03-21217] 

INTERIOR  DEPARTMEI^ 
Surface  Mining  Reclamation 
and  Enforcement  Offic« 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 


-G) 


419- 
[FR 


Texas;  comments  due  by  9- 
15-03:  published  8-lb-03 
[FR  03-20915] 

LOCAL  TELEVISION  L(}AN 
GUARANTEE  BOARD 

LOCAL  Television  Loan 
Guarantee  Program; 
comments  due  by  9-14-03: 
published  8-15-03  [FR  03- 
20786] 

NUCLEAR  REGULAT04Y 
COMMISSION 

Eariy  site  permits,  standard 
design  certifications,  a  id 
combined  licenses  for 
nuclear  power  plants; 
comments  due  by  9-14-03; 
published  7-3-03  [FR  |3- 
16413] 

NUCLEAR  REGULATOHY 
COMMISSION 

Spent  nuclear  fuel  and  I  Igh- 
level  radioactive  wasU  , 
Independent  storage; 
licensing  requirements 


Approved  spent  fuel  storage 
casks;  revised  list; 
comments  due  by  9-18- 
03;  published  8-19-03  [FR 
03-21148] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
Independent  storage; 
licensing  requirements: 

Approved  spent  fuel  storage 
casks;  revised  list; 
comments  due  by  9-18- 
03;  published  8-19-03  [FR 
03-21149] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Pressure-sensitive  package 
lables  redesign;  comments 
due  by  9-17-03;  published 
8-18-03  [FR  03-21043] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Security  holders  and  boards 
of  directors;  nominating 
committee  functions  and 
communications; 
disclosure  requirements; 
comments  due  by  9-15- 
03;  published  8-14-03  [FR 
03-20609] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Large  cargo  airplanes; 

fllghtdeck  security; 

comments  due  by  9-16- 

03;  published  7-18-03  [FR 

03-18075] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AeroSpace  Technologies  of 
Australia  Pty  Ltd.; 
comments  due  by  9-19- 
03:  published  8-18-03  [FR 
03-20984] 

Air  Cruisers  Co.;  comments 
due  by  9-16-03:  published 
7-18-03  [FR  03-18243] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthlness  directives: 
Boeing;  comments  due  by 
9-16-03;  published  7-18- 
03  [FR  03-17693] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Eurocopter  France; 
comments  due  by  9-15- 
03;  published  7-16-03  [FR 
03-17957] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McCauley  Propeller 
Systems,  Inc.;  comments 
due  by  9-15-03;  published 
7-17-03  [FR  03-18236] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  9-15- 
03;  published  7-16-03  [FR 
03-17430] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
9-17-03;  published  8-22- 
03  [FR  03-20963] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  9-15-03;  published 
7-17-03  [FR  03-18078] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration     ' 
Airworthiness  directives: 
Schempp-Hlrth  Flugzeugbau 
GmbH;  comments  due  by 
9-15-03;  published  8-20- 
03  [fR  03-21152] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions — 
Israel  Aircraft  Industries 
Model  1124  airplanes; 
comments  due  by  9-17- 
03;  published  8-18-03 
[FR  03-21106] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace,  comments 
due  by  9-19-03;  published 
8-20-03  [FR  03-21324] 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  locomotive  safety 
standards: 
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Headlights  and  auxiliary 
lights;  comments  due  by 
9-18-03;  published  8-19- 
03  [FR  03-21136] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Multifunction  school  activity 
bus;  definition;  comments 
due  by  9-15-03;  published 
7-31-03  [FR  03-19457] 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Economic  Growth  and 
Regulatory  Papenwork 
Reduction  Act  of  1996; 
implementation: 

Regulatory  publication  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 


TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Economic  Growth  and 
Regulatory  Papenwork 
Reduction  Act  of  1996; 
implementation: 

Regulatory  publication  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurrhtml. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availatHe  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.titml.  Some  laws  may 
not  yet  be  available. 

H.R.  2738/P.L.  108-77 

United  States-Chile  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  909) 

H.R.  2739/P.L.  108-78 

United  States-Singapore  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  948) 


S.  1435/P.L.  108-79 

Prison  Rape  Elimination  Act  of 
2003  (Sept.  4,  2003;  117  Stat: 
972) 

Last  List  August  25,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  hittp:// 
listserv.gsa.gov/arctiives/ 
pubiaws-l.titml 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  ttie  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  rnaterials 
released  by  the  White  House. 


VV(*rklv  Oimpilalioii  n\ 

Presidential 
Documents 


MonH.iy.  lani.iry  1.1.  1W7 
Vijiulli'-  :13— \ii::.I»:i  2 
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The  Weel  ly  Compilation  carries  a 
Monday  c  ateline  and  covers  mate- 
rials releajsed  during  the 
precedind  week.  Each  issue 
includes  1  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominatidns  submitted  to  the 
Senate,  a  checklist  of  White 
House  pn  jss  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  £ind  cooperative  agreements;  availability,  etc.: 
Public  Health  Conference  Support  Program;  correction, 
53610 

Agricultural  Marketing  Service 

RULES 

Peanuts,  domestic  and  imported,  marketed  in  United  States; 
minimum  quality  and  handling  standards 
Correction,  53490-53491 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Food  and  Nutrition  Service 
See  Forest  Service 

See  Rural  Business-Cooperative  Service 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Food  Guide  Pyramid;  daily  food  intake  patterns  and 

technical  support  data  update;  comment  request, 

53536-53539 

Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau. 

RULES 

Safe  Explosives  Act;  implementation: 
Delivery  of  explosive  materials  by  common  or  contract 
carrier,  53509-53513 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Foreign  Animal  and  Poultry  Diseases,  Secretary's 

Advisory  Committee,  53539-53540 
National  Wildlife  Services  Advisory  Committee,  53540 

Army  Department 

See  Engineers  Corps 
NOTICES 
Meetings: 
Armament  Retooling  and  Manufactiu-ing  Support  Public/ 
Private  Task  Force.  53598 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Chemical/biological  escape  hood  and  chemical/biological 
operations  mask,  53598 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Controlling  Asthma  in  American  Cities  Project; 

correction,  53610 
Public  Health  Conference  Support  Program;  correction, 

53610 

Coast  Guard 

RULES 

Drawbridge  operations: 
Iowa  and  Illinois,  53513-53515 


PROPOSED  RULES 

Regattas  and  marine  parades: 
Child  SMILE  American  Tour  Fort  Lauderdale  Offshore 
Gran  Prix,  53533-53535 

Commerce  Department 

See  Industry  and  Seciu-rty  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Belarus,  53551 
Sri  Lanka,  53550-53551  ♦ 

Corporation  for  National  and  Community  Service 

NOTICES 

Meetings;  Sunshine  Act,  53551 

Customs  and  Border  Protection  Bureau 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 
Yokeiun,  Kenneth  E.,  53615 

Defense  Department  « 

See  Army  Department 

See  Engineers  Corps 

See  Navy  Department 

PROPOSED  RULES  .    *    * 

Munitions  Response  Site  Prioritization  Protocol 

Correction,  53532-53533 
NOTICES 

Arms  sales  notification;  transmittal  letter,  etc.,  53551-53597 
Meetings: 

Science  Board  task  forces,  53597 

Technology  and  Privacy  Advisory  Committee.  53597- 
53598 

* 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Controlled  substances;  manufacturers,  distributors,  and 
dispensors;  registration: 
Personal  medical  use;  exemption  from  import  or  export 
requirements.  53529-53532 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Undergraduate  International  Studies  and  Foreign 
Language  Program,  53601-53603 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  53616-53617 

Energy  Department 

See  Energy  Information  Administration 
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NOTKXS 

Environmental  statements;  availability,  etc.: 
Depleted  uranium  hexaflouride;  long-term  management 
and  use;  alternative  strategies,  53603-53605 
Meetings: 
International  Energy  Agency  Industry  Advisory  Boar^, 
53605-53606 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  53606-53607 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Santa  Barbara  County,  CA;  Carpinteria  shoreline 
feasibility  study,  53598-53599 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Peimsylvania,  53515-53517 
Solid  wastes:  ' 

Hazardous  waste;  identification  and  listing — 

Exclusions,  53517-53520 
State  imderground  storage  tank  program  approvals 
Pennsylvania,  53520-53523 
NOTICES 
Meetings: 
Clean  Air  Act  Advisory  Committee,  53607 
Public  water  systems;  unregulated  contaminant 

monitoring  regulation;  stakeholders,  53607-53608 
Water  pollution  control; 
Clean  Water  Act —  "^ 

McAmis,  J.E.;  administrative  complaint;  civil  pena  ty, 
53608 

Federal  Accounting  Standards  Advisory  Board 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Auditing  Estimates  for  Direct  Loan  and  Loan  Guaran  ee 
Subsidies  Under  Federal  Credit  Reform  Act,  etc 
53608-53609 

Federal  Aviation  Administration  ^ 

RULES 

Airworthiness  directives: 

Airbus,  53498-53499,  53501-53503 

Boeing,  53496-53498,  53503-53506 

Gulfstream,  53499-53501 
NOTICES 
Passenger  facility  charges;  applications,  etc.: 

Valdosta  Regional  Airport,  GA,  53629-53630 

Federal  Comniunications  Commission 

RULES 

Common  carrier  service 
Interconnection — 
Commercial  mobile  radio  service  providers;  cost-b^sed 
terminating  compensation,  53524-53525 
Practice  and  procedure: 
Regulatory  fees  (2003  FY);  assessment  and  coUectioi 
Correction,  53523-53524 


NOTICES  I 

Practice  and  procedure: 
Regulatory  fees  (2003  FY);  assessment  and  collection, 
53609 

*  Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  53609-53610 

Federal  Motor  Carrier  Safety  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Safety  permits;  correction,  53535 
NOTICES 

Motor  carrier  safety  standards: 
Exemption  applications — 

Hulcher  Services,  Inc.,  53630-53631 

Federal  Reserve  System  ^         . 

RULES  ^ 

Equal  credit  opportunity  (Regulation  B): 
Uniform  Residential  Loan  Application;  technical 
amendment,^  53491-53496 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Free  and  reduced  price  meals  and  free  milk  in  schools — 
Eligibility  determination;  verification  reporting  and 
recordkeeping  requirements,  53483-53490 

Foreign  Assets  Control  Office 

RULES 

Trading  with  the  Enemy  Act;  implementation: 
Civil  penalties  hearing  regulations,  53639-53661 

PROPOSED  RULES 

Trading  with  the  Enemy  Act;  implementation: 
Civil  penalties  hearing  regulations,  53661-53663 

Forest  Service  . 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
North  Central  Idaho,  53540     . 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration  . 

See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  53610 

Homeland  Security  Department 

See  Coast  Guard 

See  Customs  and  Border  Protection  Bureau 

Housing  and  Urban  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Deputy  Assistant  Secretary  for  Native  American  Programs 
et  ak, 53195, 53196,  53198 
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Deputy  Director  for  Headquarters  Operations  et  al.,  53197 
Loan  Guarantee  Program  Office  Director.  53197  [Editoral 
Note:  These  documents  appearing  at  68  FR  53195- 
53198  in  the  Federal  Register  of  September  9,  2003, 
were  incorrectly  listed  in  that  issue's  Table  of 
Contents.] 

Industry  and  Security  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Kohike,  Gunter,  53545-53546 

Interior  Department 

See  Land  Management  Bureau 

International  Trade  Administration  ^ 

NOTICES 

Antidumping: 
Softwood  lumber  products  from — 
Canada,  53546-53547 
Meetings: 

President's  Export  Council,  53548 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Softwood  lumber  products  from — 
Canada,  53548-53549 
Applications,  hearings,  determinations,  etc.: 
Agriculture  Department,  53547 
University  of  Michigan,  et  al.,  53547-53548 
Villanova  University,  53548 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 
See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Meetings:  . 

Carrizo  Plain  National  Monument  Advisory  Committee, 

53615-53616 
Resovu-ce  Advisory  Councils — 
Northwest  California,  53616 
Sierra  Front-Northwestern  Great  Basin  et  al.,  53616 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Award  instruments;  format  and  numbering  scheme, 
53525-53526 

National  Institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

53549 
Meetings: 
Manufacturing  Extension  Partnership  National  Advisory 
Board,  53550 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  53611 
Meetings: 
National  Cancer  histitute,  53611-53612 
National  Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  53612-53613 


National  institute  of  Nursing  Research,  53612 
National  Institute  on  Aging,  53613-53614 
National  Library  of  Medicine,  53614 
Warren  Grant  Magnuson  Clinical  Center  Board  of 
Governors,  53614 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries- 
Atlantic  surfclam  and  ocean  quahog,  53528 
NOTICES 

National  Weather  Service;  modernization  and  restructuring: 
Weather  Service  offices;  consolidation,  automation  and 
closure  certification — 
Fort  Smith,  AR  and  Salem,  OR.  53550 

Navy  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 

Naval  Undersea  Warfare  Center,  Keyport,  WA;  Northwest 
Range  Complex  extension,  53599-53600  . 
Meetings: 

Chief  of  Naval  Operations  Executive  Panel,  53600-53601 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices;  correction,  53617- 
53618 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Hazardous  liquid  transportation — 
Hazardous  liquid  pipeline  safety  standards;  change 
recommendations,  53526-53528 

Rural  Business-Cooperative  Service  . 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Agricultiire  Innovation  Center  Demonstration  Program,    - 
53540-53545 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  53618 
Meetings;  Sunshine  Act,  53618-53619 
Public  Utihty  Holding  Company  Act  of  1935  filings,  53619- 

53625 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  53625 
National  Association  of  Securities  Dealers,  Inc.,  53626- 
53628, 53637 

Small  Business  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Audit  and  Financial  Management  Advisory  Committee, 
53628 
Meetings: 
District  and  regional  advisory  councils — 
Wisconsin,  53628 


VI 
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Social  Security  Administration 

RULES 

Supplemental  secvirity  income: 
Aged,  blind,  and  disabled — 
Access  to  information  held  by  financial  institutioi^s, 
53506-53509 

Substance  Abuse  and  Mentai  Heaith  Services 
Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  53614-53615 
Meetings: 
Women's  Services  Advisory  Committee,  53615 

Surface  Transportation  Board 

NOTICES 

'  Rail  carriers: 

Annual  inflation  operating  revenues  of  railroads; 
indexing,  53631-53632 
Railroad  services  abandonment: 
Tecumseh  Branch  Connecting  Railroad  Co.,  53632 

Textile  Agreements  implementation  Committee 

See  Conmiittee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Motor  Carrier  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Siurface  Transportation  Board 


NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Air  fares  in  advertisements;  additional  fees,  taxes,  and 
restrictions  disclo  ;ure,  53628-53629 

Treasury  Department 

See  Foreign  Assets^  Control  Office 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  53632-53634 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities;  propr   ils, 
submissions,  and  approvals,  53634-53636 


Separate  Parts  In  Tliis  Issue 

Part  II 

Treasury  Department,  Foreign  Assets  Control  Office,  53639- 
53663 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510.     - 

The  Ck>de  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  245 
RIN  0584— AD20 

Determining  Eiigibility  for  Free  and 
Reduced  Price  Meals  in  Schools- 
Verification  Reporting  and 
Recordkeeping  Requirements 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
reporting  and  recordkeeping 
requirements  imder  the  National  School 
Lunch  Program  (NSLP)  and  School 
Breakfast  Program  (SBP)  relating  to  the 
verification  of  applications  for  free  and 
reduced  price  meal  benefits  under  the 
NSLP  and  the  SBP.  In  spite  of  the  efforts 
of  school  food  authorities  and  State 
agencies  to  ensure  the  accuracy  of  free 
and  reduced  price  applications,  data 
indicate  that  the  number  of  children 
certified  as  eligible  to  receive  free  meals 
exceeds  the  number  of  children  who  are 
eligible  to  receive  those  meals,  given 
other  poverty  indicators.  This  rule 
requires  school  food  authorities  to 
report  verification  activity  and  results  to 
their  respective  State  agencies  and 
requires  State  agencies  to  analyze  and 
act  on  these  data  and  to  report  school 
food  authority  level  data  to  the  Food 
and  Nutrition  Service  (FNS)  beginning 
with  the  school  year  which  starts  on 
July  1,  2004.  School  food  authorities 
and  State  agencies  are  encouraged  to 
begin  to  collect  and  report  verification 
data  prior  to  the  required 
implementation  date.  Recordkeeping 
requirements  will  be  revised  consistent 
with  the  reporting  requirements. 
Submission  of  these  data  on  a  school 
food  authority  basis  will  enable  State 
agencies  and  FNS  to  improve  and  target 
oversight  activities. 


DATES:  Effective  date:  This  rule  is 
effective  October  14,  2003.  However,  the 
reporting  requirements  contained  in  7 
CFR  245.11  will  not  be  in  effect  until 
approved  by  OMB  under  the  Paperwork 
Reduction  Act.  FNS  will  publish  a 
notice  upon  approval  of  those 
requirements  to  establish  the  effective 
date. 

Implementation  dates:  Beginning  in   ■ 
School  Year  2004-2005,  each  school 
food  authority  and  State  agency  must 
collect  and  report  data  elements 
designated  by  FNS  to  their  State  agency 
and  FNS,  respectively. 

Contingent  upon  new  funding  to 
support  this  purpose,  beginning  in 
School  Year  2005-2006,  FNS  will  also 
require  each  school  food  authority  and 
State  agency  to  collect  and  report  to 
their  State  agency  and  FNS, 
respectively,  additional  data  concerning 
the  reinstatement  of  students  who  have 
been  terminated  as  a  result  of 
verification. 

,  FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria,  VA  22302  or  by  telephone 
at  (703)  305-2590. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Was  Proposed? 

On  August  9,  2002,  FNS  published  a 
proposed  rule  in  the  Federal  Register 
(67  FR  51779)  proposing  to  amend  7 
CFR  §  245.6a(c)  to  require  school  food 
authorities  to  report  verification  activity 
and  results  to  their  respective  State 
agencies  in  support  of  State  agency  and 
FNS  oversight  activities.  Specifically, 
the  document  proposed  amending 
§  245.6a(c)  to  require  school  food 
authorities  to  report  certain  verification 
information  to  the  State  agency  by 
March  1  annually.  The  information 
would  be  reported  on  a  form  designated 
by  FNS.  The  information  requested  on 
the  form  would  address,  but  not  be 
limited  to,  the  characteristics  of  the 
verification  sample  and  the  results  of 
verification  activity.  The  preamble  to 
the  proposal  provided  the  following 
examples  of  information  to  be  collected: 
the  number  of  children  approved  for 
free  and  reduced  price  meal  benefits 
based  on  direct  certification,  income 
applications,  and  categorically  eligible 


applications;  the  method  of  verification 
sample  selection;  the  nimiber  of 
applications  selected  for  verification; 
the  nivnber  of  students  on  selected 
applications;  the  number  of  students 
approved  for  free  meal  benefits  and 
reduced  price  meal  benefits  whose 
eligibility  for  benefits  were  reduced  or 
terminated  as  the  result  of  verification 
activities;  of  those  terminated,  the 
number  of  non-respondents;  and  the 
number  of  students  reinstated  for  free  or 
reduced  price  meal  benefits,  as  of 
February  15th  of  each  year. 

In  addition,  the  document  proposed 
that  §  245.6a(c)  would  require  school 
food  authorities  to  retain  copies  of  the 
information  reported  to  the  State  agency 
and  all  supporting  documents.  The 
proposed  rule  also  restated  the  existing 
requirements  that  verified  applications 
and  information  submitted  by 
households  must  be  readily  retrievable 
by  schools  and  that  school  food 
authorities  must  retain  all  doctmients 
submitted  by  households  to  confirm 
eligibility,  reproductions  of  those 
doctunents,  or  annotations  made  by  the 
determining  official  that  indicate  which 
documents  were  submitted  by 
households  and  the  dates  of  submission. 
The  existing  requirement  that  relevant 
correspondence  between  the  households 
selected  for  verification  and  the  school 
or  school  food  authority  must  be 
retained  was  also  restated. 

FNS  also  proposed  to  add  a  new 
§  245.1  l(i)  to  require  each  State  agency 
to  collect  the  annual  verification  data 
from  each  school  food  authority  in 
accordance  with  guidance  provided  by 
FNS.  To  facilitate  the  reporting  of  these 
data,  FNS  would  provide  a  data 
collection  instruiiient  in  electronic 
format.  In  addition,  the  proposed  rule 
requfred  that  each  State  agency  analyze 
these  data,  determine  if  there  are 
potential  problems,  and  formulate 
corrective  actions  and  technical 
assistance  activities  to  support  the 
objective  of  certifying  only  those 
children  eligible  for  fi-ee  or  reduced 
price  meals.  The  availability  and  review 
of  this  information  at  the  State  level  is 
designed  to  assist  State  agencies  in 
targeting  more  rigorous  oversight  and 
technical  assistance  activities  on  school 
food  authorities  when  their  verification  , 
activities  result  in  a  high  termination 
rate.  A  high  termination  rate  may  be  due 
to  a  niunber  of  applications  either  beinf 
changed  from  free  or  reduced  price 
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status  to  paid  status  because  of 
documentation  provided  by  households 
or  because  of  households'  failure  to 
respond  to  the  verification  request. 

The  proposed  rule  would  also  require 
that  the  State  agency  report  to  FNS,  not 
later  than  April  15th  of  each  year,  the 
results  of  each  school  food  authority's 
verification  activities,  submitted  in 
accordance  with  §  245.6a(c),  and  any 
ameliorative  actions  the  State  agency 
has  taken  or  intends  to  take  in  those 
school  food  authorities  with  high 
numbers  of  applications  changed  due  to 
verification  activities.  FNS  intends  to 
provide  for  the  electronic  submission  of 
these  data. 

Additionally,  the  proposed  rule 
included  in  7  CFR  Part  245  a  definition 
of  the  term  "FNS"  which  means  "the 
Food  and  Nutrition  Service  of  the 
Department  of  Agriculture".  This 
definition  was  inadvertently  not 
included  in  this  Part  in  earlier  editions 
and  FNS  proposed  to  add  the  definition 
at  7  CFR  245.2(b-2)  for  the  sake  of 
clarity  and  completeness. 

Has  FNS  Taken  Other  Actions  To 
Address  Orer-Ceitification? 

FNS  has  taken  several  actions  to 
address  the  issues  associated  with  over- 
certification.  On  January  21,  2000,  FNS 
published  a  notice  in  the  Federal 
Register  (65  FR  3409)  soliciting  States 
and  school  food  authorities  to 
participate  in  pilot  projects  to  test 
alternate  application,  approval  and 
verification  procedures  for  free  and 
reduced  price  eligibility  determinations. 
Twenty-one  school  food  authorities 
operated  pilot  projects.  These  pilot  sites 
conducted  alternative  certification  or 
verification  processes  for  three 
consecutive  school  years,  beginning  in 
School  Year  2000-2001.  Preliminary 
data  has  shown  the  alternative  methods 
have,  to  varying  degrees,  deterred  and 
detected  misreporting  of  eligibility 
information.  FNS  is  currently 
conducting  an  in-depth  analysis  of  the 
administrative  data  presented,  to  date, 
from  the  pilot  sites.  While  the 
information  derived  from  the  pilots  is 
not  nationally  representative,  pilot 
activities  have  provided  FNS  with 
insight  on  the  efficacy  of  the  existing 
application  and  verification  processes 
and  on  alternatives  to  those  processes. 
This  final  rule  is  intended  to 
complement  pilot  activities  by 
collecting  information  on  verification 
activity  nationwide. 


Discussion  of  Comments  and  Their 
Resolution 

How  Many  C  jmments  Were  Received? 

During  the  60  day  comment  period, 
99  comment  letters  were  received:  81 
from  State  aqd  local  agencies 
administering  the  school  programs;  12 
from  advoca(  y  groups;  5  from  the 
general  publi  c,  and  1  from  the  food 
industry.  In  i  ccordance  with  the 
Paperwork  R  jduction  Act  of  1995  (44 
U.S.C  3507),  iie  public  was  invited  to 
send  commei  its  on  the  proposed 
information  collection  to  the  Office  of 
Management  and  Budget  (0MB).  OMB 
received  12  c  3mments  on  the 
information  ( ollection  aspects  of  the 
proposed  nil  f. 

What  Did  Co.  nmenters  Say  About  the 
Proposed  flu.  e? 

Discussion  o  General  Comments 

In  general,  the  commenters  were 
supportive  o:  ensuring  that  free  and 
reduced  pric(  i  meal  benefits  only  go  to 
eligible  child  ren  and  gave  a  number  of 
suggestions  o  utside  the  scope  of  the 
proposed  ml ;  to  address  this  problem. 
Some  examp  es  of  suggested  ideas  are: 
hold  househ(  Ids  accountable  for  the 
information  s  ubmitted  on  their 
application;  ( iiminate  publication  of 
income  eligil  ility  guidelines;  have  other 
programs/age  ncies  take  more 
responsibilit;  in  regards  to  free  and 
reduced  pria  t  benefit  determinations; 
consider/resaarch  reasons  why 
households  are  not  responding  to 
verification  requests  (e.g.,  moved, 
limited  English  proficiency, 
undocimientad  immigrants,  migrants, 
lack  of  undeiBtanding  of  the  concept  of 
verification);  juse  the  additional  costs 
that  the  proposal  would  incur  to 
provide  universal  free  school  meals  to 
all  children;  i  ind  specify  that  thf 
verification  c  otification  needs  to  be 
provided  in  a  language  that  the  families 
of  participati  ig  children  can 
understand,  i  additional  studies  of  the 
issue  of  over-  certification  were  also 
suggested. 

A  few  com  neuters  expressed  concern 
that  the  prop  )sed  rule  did  not  address 
the  inadequa  :ies  of  the  verification 
process  (sucl  as  non-respondents  and 
language  ban  iers).  Several  commenters 
recommende  1  that  FNS  delay  any 
changes  to  th  3  verification  requirements 
vmtil  comple  ion  of  the  pilot  projects 
and  the  anal]  sis  of  the  results.  As 
previously  st  ited,  the  purpose  of  this 
regulation  is  to  establish  a  method  to 
obtain  data  a  )out  verification  results  as 
another  step  n  the  overall  goal  of 
improved  program  integrity.  The 
requirements^  for  the  reporting  of 


verification  activities  contained  in  this 
rule  will  complement  the  pilot 
activities.  The  data  collection  is  a  tool 
for  FNS  to  better  analyze  current 
verification  procedures  and  residts.  The 
information,  when  reviewed  and 
analyzed,  may  lead  to  other  proposals  in 
the  future  to  further  refine  the  entire 
certification  and  verification  process. 
The  ideas  that  were  suggested  will  also 
be  kept  in  mind  for  futiue  rulemaking. 

Discussion  of  Conunents  on  the 
Proposed  Biuden  Under  the  Paperwork 
Reduction  Act 

Oyer  fifty  commenters  discussed  the 
burden  that  the  proposed  requirements 
would  place  on  school  food  authorities 
and  State  agencies.  The  general 
consensus  is  that  the  proposed  reporting 
and  recordkeeping  requirements  are  too 
burdensome  and  the  estimated  annual 
reporting  and  recordkeeping  burden 
hours  under  the  Paperwork  Reduction 
Act  of  1995  are  too  low.  We  have 
reviewed  the  burden  hours  and  have 
adjusted  the  estimate  to  account  for  the 
fact  that  there  will  be  differences  in  the 
amount  of  time  required  to  complete  the 
report  based  on  the  size  of  the  school 
food  authority.  Small  school  food 
authorities,  which  constitute  the 
majority  of  participating  school  food 
authorities,  may  only  have  a  small 
number  of  verified  applications  to 
summarize,  while  larger  school  food 
authorities  will  have  numerous  verified 
applications  to  siunmarize.  However, 
larger  districts  may  also  have  automated 
information  systems  that  will  provide 
some  or  all  of  the  information  to 
complete  the  report,  thereby  reducing 
their  overall  biu'den  hours.  We  have 
taken  these  different  circumstances  into 
consideration  and  have  adjusted  the 
biu-den  hours  as  follows:  School  food 
authorities  average  burden  hours  have 
been  increased  firam  16,342  to  32,684, 
an  average  of  2  hoius  per  school  food 
authority.  State  agency  average  burden 
hoiu^  are  increased  per  response  from  8 
to  24  hours.  This  results  in  an  increase 
of  annual  biu'den  hoius  from  432  to 
1,296  for  State  agencies.  We  submitted 
the  revised  burden  to  OMB  for  approval. 

A  few  commenters  questioned  tne 
need  for  requiring  additional  data 
collection  by  school  food  authorities 
beyopd  the  current  requirements. 
Specifically,  commenters  stated  that 
most  school  food  authorities  do  not 
currently  track  data  regarding  the 
niunber  of  students  whose  benefits  were 
terminated  and  who  were  then 
reinstated  (due  to  submission  of 
required  documentation  or  a  change  in 
household  circumstances)  for  bee  or 
reduced  price  meals  by  February  15. 
The  Department  is  concerned  about  the 
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students  that  are  terminated  as  a  result 
of  verification  activities.  Data  regarding 
the  number  of  students  that  reapply  and 
are  re-certified  for  fi:ee  or  reduced  price 
meals  would  be  beneficial  in  analyzing 
the  over-certification  issue.  Commenters 
expressed  concern  that  this  data 
element  would  be  labor  intensive  since 
it  is  not  ciuxently  being  collected.  The 
Department  is  mindful  of  the 
commenters'  concerns  about  this  burden 
and  recognizes  that  this  requirement 
would  result  in  additional 
administrative  biuden  at  a  time  when 
school  food  authorities  are  faced  with 
serious  fiscal  and  staff  constraints.  In 
order  to  balance  the  need  for  this  data 
with  the  additional  economic  burden  on 
school  food  authorities,  the  Department 
is  modifying  the  implementation  date 
for  this  data  element,  as  well  as 
attempting  to  seciure  additional  funds  to 
enable  school  food  authorities  to 
enhance  their  data  collection  and 
reporting  systems.  Therefore,  reporting 
and  collecting  this  data  will  be  required 
for  the  School  Year  2005-2006 
contingent  upon  new  funding  to  support 
this  purpose.  However,  the 
implementation  date  for  other  data 
collection  and  reporting  remains  as 
proposed.  The  Department  encourages 
school  food  authorities  and  State 
agencies  to  collect  and  report  any  or  all 
verification  data  elements  to  their 
respective  State  agency  before  the 
required  dates  regardless  of  the 
availability  of  additional  budgetary 
assistance. 

Discussion  of  Comments  on  Public  Law 
104-4:  Unfunded  Mandates  Refonn  Act 
of  1995 

One  of  the  requirements  for  agencies 
when  promulgating  regulations  is  an 
assessment  required  by  Public  Law  104- 
4  the  Unfunded  Mandates  Reform  Act  of 
1995,  of  the  impact  of  the  proposed 
changes  on  State,  local  and  tribal 
governments  and  the  priyate  sector.  The 
threshold  for  this  assessment  is  $100 
million  in  any  one  year.  One  commenter 
took  issue  with  FNS'  assessment  that 
the  proposed  rule  contained  no  Federal 
mandates  of  $100  million.  The 
commenter  stated  that  there  is  no 
estimate  of  the  overall  time  required  to 
complete  the  entire  verification, 
reporting,  review  and  analysis  at  the 
State  agency  as  "Each  State  agency  must 
analyze  these  data,  determine  if  there 
are  potential  problems,  and  formulate 
corrective  action  *  *  *".  The 
commenter  indicated  that  the 
assumption  was  inaccurate  and  the 
procedures  will  create  a  significant 
burden  on  State  agencies  administering 
these  programs. 


Upon  further  review,  FNS  continues 
to  believe  that  this  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  However,  as 
discussed  earlier,  FNS  has  modified  the 
burden  hoiu^  from  the  proposed  rule  on 
the  data  collection  and  reporting 
requirements  in  order  to  address  burden 
concerns.  It  is  important  to  note  that  the 
determination  of  burden  hours  is  based 
only  on  the  compilation  of  data  and  the 
completion  of  the  report.  The  analysis  of 
the  reported  data  and  the  corrective 
action  and  technical  assistance  activities 
are  not  part  of  the  data  collection  and 
reporting  burden  as  State  agencies  are 
obligated  to  ensure  that  school  food 
authorities  administer  the  program  in     . 
accordance  with  program  regulations. 
Therefore,  program  oversight,  corrective 
action,  and  technical  assistance 
resulting  fi-om  the  data  reported  are  part 
of  the  overall  administrative 
responsibility  of  State  agencies. 

Discussion  of  Comments  on  the  Need . 
for  Guidance 

Over  20  commenters  discussed  the 
need  for  additional  guidance  on  the 
procedures  for  the  State  agency's 
responsibilities  outlined  in  the 
proposal.  Many  stated  that  the  proposal 
language  was  vague  and  that  definitions 
of  "corrective  action",  "rigorous 
oversight  activity",  and  "ameliorative 
actions"  are  needed.  Commenters  also 
indicated  that  there  is  a  need  to  be  more 
specific  as  to  what  the  State  agency  is 
expected  to  do  when  reviewing 
questionable  reports. 

The  Department  envisions  that  State 
agencies  will  note  trends  and  notify 
school  food  authorities  of  these  trends 
as  well  as  provide  training  and  technical 
assistance  to  school  food  authorities  as 
needed.  Also,  in  response  to  these 
concerns,  FNS  is  developing  guidance 
materials  supporting  the  State  agency's 
role  in  this  effort,  including  an  outline 
of  possible  review  techniques  and 
suggested  technical  assistance,  which 
will  be  provided  prior  to  the 
implementation  date  of  this  rule. 

Discussion  of  Comments  on  Deadfines 

Some  commenters  discussed  the 
deadlines  for  school  food  authorities  to 
submit  accumulated  data  to  the  State 
agency  and  for  States  agencies  to  submit 
consolidated  data  to  FNS.  Most 
suggested  that  the  deadlines  are  too 
short  and  should  be  extended  in  order 
for  the  data  to  be  collected,  compiled 
and  analyzed.  A  particular  concern  to 
commenters  was  the  short  turn  around 
for  collecting  and  reporting  the 


information  on  students  that  are 
reinstated  after  termination  due  to 
verification. 

We  recognize  the  commenters' 
concerns  regarding  the  reporting 
deadlines  and  to  alleviate  some  of  the 
burden,  we  have  modified,  as  discussed 
earlier  in  this  preamble,  the 
implementation  date  of  the  data  element 
regarding  reinstated  students.  Because 
the  remaining  data  elements  that  were 
discussed  in  the  proposed  rule  are  based 
on  data  that  is  already  collected,  the 
Department  is  not  changing  the 
reporting  deadlines  of  March  1st  for 
each  school  food  authority  to  submit 
data  to  their  respective  State  agency,  as 
well  as  the  April  15th  date  for  State 
agencies  to  submit  the  aggregateddata  " 
to  FNS. 

Three  commenters  requested  a  delay 
in  the  implementation  of  the  rule.  FNS 
does  not  feel  that  a  delay  in 
implementation  for  collection  and 
reporting  of  existing  data  is  warranted 
due  to  the  urgency  in  finding  a  solution 
to  the  issue  of  over-certification. 
However,  it  is  important  to  note  that  the 
first  report  on  the  majority  of  data 
elements  will  not  be  due  from  the 
school  food  authorities  to  the  State 
agencies  until  March  1,  2005  and  the 
first  reports  from  the  State  agencies  to 
FNS  are  not  due  until  April  15,  2005. 

Over  20  commenters  requested  an 
extension  to  the  comment  period  for  the 
proposed  rule.  Again,  due  to  the 
urgency  of  the  over-certification  issue, 
FNS  believes  that  the  60-day  conunent 
period  for  the  proposed  rule  was 
sufficient. 

Discussion  of  Comments  on  Concerns 
That  the  Rule  Will  Have  Adverse 
Results 

Some  commenters  expressed  concern 
that  the  proposed  rule  may  have  adverse 
effects  on  eligible  children.  Specific 
comments  on  this  issue  are:  (1) 
Verification  has  been  shown  to 
discourage  participation  by  needy 
children,  and  (2)  some  efforts  by  State 
agencies  to  assure  that  only  eligible 
children  are  certified  may  inadvertently 
impede  program  participation  by  some 
needy  children.  While  FNS  recognizes 
and  shares  the  concerns  about 
discouraging  participation  of  eligible 
children,  FNS  does  not  believe  that  this 
rule  will  have  any  adverse  results.  The 
nUe  does  not  change  existing 
certification  and  verification 
requirements,  and  should  not  change 
the  way  that  school  food  authorities 
interact  with  families  applying  for 
benefits.  The  rule  merely  requires 
analysis  and  reporting  of  information, 
by  school  food  authorities  and  State 
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agencies,  related  to  existing  certification 
and  verification  requirements. 

Discussion  of  Comments  on  Data      , 
Presented  by  FNS  and  Need  for 
Rulemaking 

•  Two  commenters  suggested  that  the 
preamble  overstated  the  strength  of 
available  data  and  that  the  preamble 
should  have  included  a  more  careful 
discussion  of  the  limitations  of 
verification  data.  These  comments 
specifically  stated  that  FNS  should  not, 
especially  in  the  context  of  a  call  for 
better  analysis,  present  misleading  data 
and  questionable  analysis  without  any 
discussion  of  its  meaning  and 
soimdness  of  the  methodology 
employed.  The  commenters  also  felt 
that  the  actions  described  in  the 
preamble  were  an  example  of  the  type 
of  cursory  use  of  data  that  could  lead 
State  agencies' to  take  harmful  or 
ineffective  steps  in  response  to  the 
verification  data.  Further,  they 
recommended  that  the  preamble  to  the 
proposed  rule  should  have  clearly 
addressed  the  limitations  of  verification 
data  and,  thus,  the  conclusions  that  may 
be  drawn  from  analyses  of  these  data.  In 
response  to  these  concerns,  it  is  the 
intent  of  this  rule  to  simply  provide 
information  in  order  to  provide  a 
broader  understanding  of  the  over- 
certification  problem.  This  rule  is 
intended  to  provide  information  about 
the  verification  problem  by  collecting 
data  nationally.  At  this  point  in  time, 
FNS  does  not  have  enough  information 
to  discuss  any  conclusions  that  may 
resiUt  from  collection  and  analysis  of 
this  data. 

A  few  commenters  discussed  the 
background  information  provided  in  the 
preamble  to  the  proposal.  In  particular, 
they  noted  that  the  preamble  stated  that 
when  State  agencies  conducted 
comprehensive  on-site  evaluations  of 
school  food  authorities.the  resulting 
findings  indicate  that  school  food 
authorities  have  been  determining  free 
and  reduced  price  eligibility  correctly. 
Commenters  agree  with  this  conclusion 
and  stated  that  this  indicates  that  the 
problem  does  not  lie  with 
administrative  procedures  and  measures 
taken  by  school  food  authorities  and 
State  agencies,  but  likely  with 
household  reporting.  Other  commenters 
said  that  requiring  school  food 
authorities  and  State  agencies  to 
annually  collect,  review  and  report  a 
massive  amoimt  of  data  to  confirm  what 
is  already  known,  is  counter- 
productive— a  waste  of  scarce  and 
valuable  resoinces. 

In  response  to  these  commenters,  we 
reiterate  that  the  purpose  of  this  rule  is 
to  better  imderstand  these  issues  in 


order  to  dete  rmine  oin  course  of  action 
to  correct  pr(  iblems  with  certification  as 
well  as  the  v  $rification  process.  The 
purpose  of  tl  is  rule  is  to  gather  and 
assess  the  ret  ults  of  verification  as  a 
means  to  cor  ipare  the  initial 
certification  Decisions  and  the 
disposition  qf  verified  applications 
when  housel^olds  are  asked  to  provide 
information  Confirming  their  cvurent 
eligibility,     j 

Some  commenters  discussed  the 
statement  made  in  the  preamble  that 
there  is  a  27*  o  over  certification  of 
students  elig  ble  for  free  meals  based  on 
a  comparisoi  of  NSLP  data  and  Current 
Population  S  orvey  (CPS)  data.  These 
commenters  mentioned  that  CPS  data 
might  not  be  the  best  source  of  data  to 
compare  wit  i  NSLP  data. 

The  CPS,  a  joint  project  between  the 
Bureau  of  La  )or  Statistics-and  the 
Bureau  of  th4  Census,  is  a  well 
established,  echnically  sound  survey 
that  is  used  i  }r,  among  other  things, 
official  U.S.  1  inemployment  and  poverty 
estimates.  In  conjunction  with  FNS 
program  date ,  the  CPS  is  one  of  the  best 
sources  of  in  ormation  to  use  in 
understandii  g  the  problem  of 
certification  naccuracy.  One  of  the 
strengths  of  ( IPS  is  that  it  includes  the 
non-instituti  >nalized  population  of  the 
United  Statei  and  is  designed  to  include 
imdocument  jd  persons  and  migrants  in 
the  sample.  1  Ve  know  that  these  groups 
are  hard  to  ci  iptine  with  siuveys. 
However,  th(  CPS  does  not  rely  solely 
on  the  samp]  b's  ability  to  fully  record 

s  —the  CPS  data  are  adjusted 
to  reflect  the  Census'  best  estimate  of 
the  size  of  th  3  undocumented 

'NS  believes  that  the  use  of 
critical  tool  available  in 
understandii  g  the  magnitude  of  the 
over-certifies  tion  problem. 

The  Agenc  y  will  continue  to  make  use 
of  CPS  and  o  diet  data  sources  in 
assessing  cei  ification  accuracy. 

Specific  Con  ments 


population. 
CPS  data  is 


Sections  245 


6a(c)  and  245.11(1} 


Two  comn  enters  wanted  to  replace 
"State  agenc;  r"  with  "FNS"  as  the 
recipient  of  s  chool  food  authorities' 
report  verific  ation  information. 
However,  sii  ce  State  agencies  are 
responsible  i  ar  ensuring  school  food 
authority  coi  npliance  with  program 
requirement! ,  including  accurate  and 
timely  repor  ing,  it  is  more  appropriate 
to  require  that  school  food  authorities 
report  data  t*  the  State  agencies,  not  to 
FNS.  State  agencies  (1)  need  to  receive 
data  to  focus  their  efforts;  (2)  are  in  the 
best  position  to  ensiue  accinate 
reporting;  an  d  (3)  are  responsible  for  all 
aspects  of  pr  igram  operations  within 


their  States.  The  final  rule  will  continue 
to  require  that  school  food  authorities 
report  verification  information  to  their 
respective  State  agencies. 

Section  245.1  l(i) 

Another  comment  questioned  why 
"high  termination  rates"  should  trigger 
more  rigorous  oversight  activities  on  the 
part  of  the  State  agency.  This  comment 
went  on  to  state  that  this  part  of  the 
proposal  seems  to  be  completely  at  odds 
with  the  statement  in  the  preamble  that 
"School  food  authorities  generally  have 
been  determining  free  and  reduced  price 
eligibility  in  accordance  with  the 
regulatory  requirements  *  *  *". 

If  the  State  agency  sees  that  the  school 
food  authority  has  submitted  data  that 
has  a  high  termination  rate,  then  the 
State  agency  will  need  to  work  with  that 
school  food  authority  to  see  if  it  has 
taken  appropriate  actions  to  ensure 
accuracy  of  the  application  process. 
State  agencies  are  expected  to  develop 
technical  assistance  activities  in 
conjunction  with  school  food 
authorities  to  assure  that  they  are 
utilizing  direct  certification  to  its  fullest, 
providing  appropriate  translations  (if 
needed),  and/or  providing  appropriate 
follow-up  to  households  that  do  not 
respond  to  verification  requests,  if 
needed.  School  food  authorities  should 
use  the  data  collected  to  determine  what 
improvements  are  needed  in  their 
certification  and  verification  procedures 
(i.e.  single  versus  multi-child 
applications,  additional  assistance  for 
parents,  use  of  other/additional 
verification  procedures).  School  food 
authorities  also  should  notify  State 
agencies  of  what  technical  assistance  is 
needed  and  in  what  form  (training, 
materials,  etc.)  in  order  to  improve  the 
verification  process.  FNS  will  provide 
training,  technical  assistance,  additional 
translations  and  the  like,  for  school  food 
authorities  and  State  agencies  to  assist 
them  in  analyzing  how  their  procedines 
could  be  improved  and  in  developing/ 
supplying  technical  assistance  and 
training.  This  provision  is  adopted  as 
proposed  in  this  final  regulation,  as  FNS 
will  be  providing  guidance  and 
resources  to  assist  school  food 
authorities  and  State  agencies  in 
addressing  the  issue  of  high  termination 
rates. 

Niunerous  commenters  discussed 
concerns  with  the  proposed  regulatory 
requirement  in  §  245.11(i)  that  "Each 
State  agency  mUst  analyze  these  data, 
determine  if  there  are  potential 
problems,  and  formulate  corrective 
actions  and  technical  assistance 
activities  that  wiU  support  the  objective 
of  certifying  only  those  children  eligible 
for  free  or  reduced  price  meals."  Some 
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of  the  concerns  with  this  requirement 
are  that  it  penalizes  the  school  food 
authority  for  a  high  termination  rate  and 
creates  an  incentive  to  reduce  the 
number  of  terminations.  Commenters 
were  also  concerned  that  this  focus 
could  reduce  the  ability  of  State 
agencies  to  provide  technical  assistance 
in  other  significant  areas  like  improved 
nutrition  and  menu  planning. 
Commenters  went  on  to  say  that  there 
should  be  more  emphasis  on  the 
number  of  children  determined  eligible 
who  are  not  participating  in  the  NSLP 
and  SBP  and  that  a  high  level  of 
application  information  changed  due  to 
verification  requests  is  not  necessarily  a 
negative  reflection  upon  the  school  food 
authorities.  Corrective  action  should  not 
be  required  solely  on  the  number  of 
applications  changed  due  to  verification 
efforts. 

Again,  we  emphasize  that  the 
regulation  is  designed  to  have  State 
agencies  collect  and  analyze 
information  on  the  results  of  school 
food  authorities  verification  activities  in 
order  to  improve  oversight,  corrective 
action,  and  technical  support  with  the 
objective  of  certifying  only  those 
children  who  are  eligible  for  fi-ee  and 
reduced  price  meals.  A  high  rate  of 
terminations  resulting  from  verification 
activities  is  one  indicator  that  there 
could  be  an  imderlying  problem  with 
the  school  food  authorities  certification 
actions.  It  may  show,  for  example,  areas 
where  the  school  food  authority  needs 
technical  assistance  on  certain 
application  procedures.  However,  it  is 
important  that  school  food  authorities 
and  State  agencies  continue  to  do  as 
much  as  possible  to  ensine  that  eligible 
children  are  not  inadvertently  hindered 
from  receiving  their  appropriate  level  of 
benefits  due  to  the  procedures  of  the 
school  food  authority  or  State  agency. 
The  corrective  action  and  technical 
assistance  required  by  this  rulemaking 
is  not  directed  toward  the  verification 
termination  rate  per  se,  but  rather 
toward  other  issues,  such  as  ensuring 
that  school  food  authorities  are  utilizing 
direct  certification  to  its  fullest, 
providing  appropriate  translations  if 
there  is  a  large  foreign  population,  and/ 
or  providing  appropriate  follow-up  to 
households  when  there  is  no  response 
to  a  verification  request. 

How  Will  the  State  Agency  Transmit 
the  Data  to  FNS? 

The  proposed  regulation  indicated 
that  State  agencies  would  collect  the 
data  on  verification  activities  already 
completed  by  school  food  authorities  in 
accordance  with  existing  regulation  at  7 
CFR  245.6a(c).  State  agencies  would 
then  consolidate  that  information  in  a 


format  designated  by  FNS.  FNS  is 
designing  the  format  to  minimize  the 
burden  on  State  agencies  while  still 
providing  FNS  with  the  data  needed  to 
formulate  any  additional  measiu'es  to 
improve  the  certification  and 
verification  processes.  We  will  be 
working  with  our  cooperators  prior  to 
issuing  the  final  format  in  order  to 
obtain  their  input  regarding  the  best 
maimer  to  summarize  the  information 
from  the  school  food  authority'  level. 

What  Other  Changes  Are  Being  Made  to 
the  Rule? 

In  order  to  help  reduce  the  burden  on 
State  agencies,  and  to  allow  FNS  to 
obtain  the  data  in  a  timely  and  accurate 
form,  State  agencies  must  submit  a 
consolidated  electronic  file  to  FNS  that 
transmits  the  required  verification 
information  for  all  the  school  food 
authorities  under  its  administration. 
The  proposed  rule  required  school  food 
authorities  to  report  certain  verification 
information  to  the  State  agency  on  a 
form  designated  by  FNS.  FNS  will  also 
develop  a  prototype  form,  which 
specifies  the  data  elements  that  must  be 
collected  from  each  school  food 
authority  and  reported  to  FNS.  FNS  will 
not  provide  a  memdatory  form  for  school 
food  authorities  to  report  to  their  State 
agencies.  State  agencies  may  adopt  this 
prototype  form,  or  may  develop  their 
own  paper  or  electronic  reporting  forms 
to  collect  this  data  from  school  food 
authorities,  as  long  as  all  required  data 
elements  are  collected  from  each  school 
food  authority.  FNS  will  issue  guidance 
for  State  agencies  on  the  requirements 
and  procediu-es  for  collecting  school 
food  authority  data  and  transmitting  it 
to  FNS. 

What  Technical  Amendment  Is 
Included  in  This  Rule? 

On  January  11,  2001,  the  Department 
issued  an  iiiterim  regulation  (66  FR 
2195)  to  implement  a  provision  of  the 
Agricultural  Risk  Protection  Act  of 
2000,  Public  Law  106-224.  An 
amendment  to  7  CFR  245.2  in  that 
regulation  redesignated  paragraph  (a-3) 
"Documentation"  as  paragraph  (a-4) 
and  added  a  new  paragraph  (a— 3) 
"Disclosure"  in  its  place.  The 
Department  inadvertently  neglected  to 
amend  sections  245.5  and  245.6  to 
remove  the  obsolete  citation  and  add  the 
new  citation  in  its  place.  This  rule 
corrects  that  error. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 


Regulatory  Impact  Analysis 

A  regulatory  impact  analysis  of  the 
rule  identified  that  these  provisions  will 
place  a  small  additional  burden  on 
school  food  authorities  and  State  agency 
staff  and  budgets.  However,  the  new 
effort  required  will  be  an  extension  of 
existing  reporting,  record  keeping, 
analysis,  and  ameliorative  action, 
therefore  the  budget  cost  of  this  rule 
will  be  minimal.  The  analysis  also 
indicated  that  reporting  activities  for 
both  school  food  authorities  and  State 
agencies  would  improve  imderstanding 
of  certification  problems.  As  a  result  of 
data  extraction  activities,  school  food 
authorities  may  more  closely 
understand  and  utilize  the  data  from  the 
completed  verification  activities.  School 
food  authorities  will  be  more  equipped 
to  respond  to  problems  that  they 
identify  themselves  through  the 
reporting  activity.  In  addition.  State 
agencies  will  be  more  equipped  to 
provide  technical  assistance  to  the 
school  food  authorities.  The  analysis 
indicated  that  the  data  would  help  FNS 
to  evaluate  the  efficacy  of  the  existing 
application  and  verification  processes 
and  alternatives  to  those  processes. 
Additional  nationally  representative 
data  on  the  efficacy  of  these  processes 
are  necessary  to  guide  FNS  policy 
concerning  over-certification. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Piursuant  to  that  review.  Eric 
M.  Host,  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services,  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  By 
requiring  the  reporting  of  verification 
infdrmation,  this  rule  would  result  in 
critical  information  being  gathered  and 
enable  State  agencies  and  FNS  to  take 
measures  that  would  increase  the  level 
of  accountability  of  the  NSLP.  FNS  does 
not  anticipate  any  adverse  fiscal  impact 
resulting  from  implementation  of  this 
rulemaking.  Although  there  may  be 
some  burdens  associated  with  this  rule, 
the  bm-dens  would  not  be  significant 
and  would  be  outweighed  by  the 
benefits  to  programs  reporting  the 
information  to  the  State  agency  and 
FNS. 

Public  Law  104-4 

Unfunded  Mandate  Reform  Act  of 
1995  (UMRA)  Title  U  of  UMRA 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their . 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 


sector.  Under  Section  202  of  the  UMRA, 
FNS  generally  must  prepare  a  written 
statement,  including  a  cost-beneHt 
analysis,  for  proposed  and  final  rules 
with  "Federail  mandates"  that  may 
result  in  expenditures  to  State',  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  This  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  This  rule  is, 
therefore,  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  12372 

The  National  School  Lunch  Program 
and  School  Breakfast  Program  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.555  and 
10.556.  These  programs  are  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  and  final  rule  related 
notice  at  48  FR  29115,  June  24. 1983). 

Federalism  Summary  Impact  Statement 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Where  such  actions 
have  federalism  implications,  agencies 
are  directed  to  provide  a  statement  for 
inclusion  inlhe  preamble  to  the 
regulations  describing  the  agency's 
considerations  in  terms  of  the  three 
categories  called  for  under  section 
(6)(b)(2)(B)  of  Executive  Order  13132. 
The  Food  and  Nutrition  Service  (FNS) 
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has  consider  sd  the  impact  of  this  rule 
on  State  and  local  goveriunents  and  has 
determined  that  this  rule  does  not  have 
Federalism  itiplications.  This  rule  does 
not  impose  substantial  or  direct 
compliance  dosts  on  State  and  local 
governments!  Therefore,  under  Section 
cutive  Order,  a  federalism 
act  statement  is  not 


6(b)  of  the  E 
summary  im 
required 

Executive  O: 


ier 12988 


This  rule  bias  been  reviewed  under 
Executive  Omer  12988,  Civil  Justice 
Reform.  It  is  intended  to  have 
preemptive  ejFfect  with  respect  to  any 
State  or  locaLlaws,  regulations  or 
policies  whiah  conflict  with  its 
provisions  oij  which  would  impede  its 
full  implemehtation.  This  rule  is  not 
intended  to  t  ave  retroactive  effect 
unless  that  is  specified  in  the  Effective 
Date  section  i  )f  the  preamble.  Before  any 
judicial  chall  enge  to  the  provisions  of 
this  rule  or  tl  e  application  of  its 
prpvisions,  a  1  administrative 
procedures  tl  lat  apply  must  be  followed. 
The  only  adn  linistrative  appeal 
procedures  n  levant  to  this  rule  are  the 
hearings  that  schools  must  provide  for 
decisions  reli  iting  to  eligibility  for  free 


and  reduced 
for  the  NSLP 


Civil  Rights 


arice  meals  (7  CFR  245.7 
and  SBP,  in  schools). 

ipact  Analysis 


iiac; 


U! 


Under  USEjA 
Rights  Imi 
reviewed  thi 
address  any 
the  final  rule 
women,  and 
After  a  care 
and  provisioi  is 
that  this  fina 
limit  or  re 
participate  in 
Programs  on 
or  group's 
sex,  age,  or  d 
factors  that 
disproportioi  i 
individuals 


jfil 


3du(  ;e 


ra<e 


Regulation  4300-4,  Civil 
Analysis,  FNS  has 
final  rule  to  identify  and 
I  lajor  civil  rights  impacts 
might  have  on  minorities, 
)ersons  with  disabilities, 
review  of  the  rule's  intent 

FNS  has  determined 
rule  will  not  in  any  way 
participants  ability  to 
the  Child  Nutrition 
he  basis  of  an,  individual's 

color,  national  origin, 
sability.  FNS  found  no 
v^ould  negatively  and 
ately  affect  any  group  of 


Paperwork  Reduction  Act  of  1995 

The  information  collection  burden  for 
the  general  reporting  requirements  in 
place  prior  to  this  rule  are  approved 
under  OMB  Number  0584-0026.  This 
rule  contains  burdens  that  were 
included  in  the  burden  estimate  in  the 
proposed  rule,  Determining  Eligibility 
for  Free  and  Reduced  Price  Meals  in 
Schools — Verification  Reporting  and 
Recordkeeping  Requirements,  published 
on  August  9,  2002  at  67  FR  51779.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3507, 
the  information  reporting  and 
recordkeeping  requirements  included  in 
the  proposed  rule  outlined  the  changes 
in  the  information  collection  burden. 
OMB  accepted  public  comments  on 
FNS'  estimated  reporting  and 
recordkeeping  burden.  Commenters 
indicated  that  the  proposed  reporting 
and  recordkeeping  requirements  are  too 
burdensome  and  the  proposed  estimated 
annual  reporting  and  recordkeeping 
burden  hours  under  the  Paperwork 
Reduction  Act  of  1995  are  too  low.  We 
have  reviewed  the  burden  hours  and 
have  adjusted  the  estimate  to  account 
for  the  fact  that  there  will  be  a 
significant  disparity  in  the  amount  of 
time  required  to  report  the  data 
elements  based  on  the  size  of  the  school 
food  authority.  We  have  taken  these 
different  circumstances  into 
consideration  and  have  adjusted  the 
burden  hours  as  follows:  School  food 
authorities  average  burden  hours  have 
been  increased  from  16,342  to  32,684, 
an  average  of -2  hours  per  school  food 
authority.  State  agency  average  burden 
hours  are  increased  per  response  from  8 
to  24.  This  results  in  an  increase  of  the 
total  aimual  burden  hours  from  432  to 
1296  for  State  agencies.  FNS  is 
requesting  approval  of  the  data 
collection  instruments  from  OMB  in  the 
near  future.  Implementation  ofthe  data 
collection  elements  of  the  rule  is 
contingent  upon  OMB  approval  under 
the  Paperwork  Reduction  Act. 


Estimated  A  'Jnual  Reporting  Burden 


Section 


Annual  num- 
ber of  re- 
spondents 


Annual  fre- 
quency 


Average  bur- 
den per  re- 
sponse 


Annual  burden 
hours 


School  food  authorities  repbrt  verification  information  to  State  agency 


Existing 

Proposed 

Total  Reporting  Burden: 

.  Total  Existing  

Total  Proposed  ..... 
Change  


245.6a(c) 

0 

24,513 
+24,513 


0 
16.342 


0 
2  hours 


0 
32,684 
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Estimated  Annual  Reporting  Burden— Continued 


Section 


Annual  num- 
ber of  re- 
spondents 


Annual  fre- 
querK:y 


Average  bur- 
den per  re- 
sponse 


Annual  burden 
hours 


State  agencies  report  district  ievei  data  to  FNS 


Existing 

Proposed 

Total  Reporting  Burden: 

Total  Existing  

Total  Proposed  

Change  


245.11(1) 

0 

1.296 

+1,296 


0 
54 


0 
24  hours 


0 
1,296 


Estimated  Annual  Recordkeeping  Burden 

Annual  num-         A„„...,if,» 
Section  berofre-  Annual  fre- 

spondents  1"®™=y 

Sehooi  food  auttiorities  maintain  summary  of  verification  efforts 

Existing 245.6a(c)  16,342 

Proposed  245.6a(c)  16,342 

Total  Recordkeeping  Burden; 

Total  Existing 12,256 

Total  Proposed 13,891 

Change  +l!635 

State  agencies  retain  district  ievei  data 

Existing  .0 

Proposed 245.11(1)  '  54 

Total  Recordkeeping  Burden: 

Total  Existing 0 

Total  Proposed  54 

Change  +54 


Average  bur- 
den per  re- 
sponse 


Annual  burden 
hours 


.75 
.85. 


12,256 
13.891 


0 
54 


Government  Paperwork  Elimination 
Act  (GPEA) 

In  compliance  witl^GPEA,  44  U.S.C. 
3504,  the  Food  and  Nutrition  Service  is 
committed  to  implementing  electronic 
reporting  and  recordkeeping  processes 
whenever  it  is  feasible  to  help  minimize 
information  collection  burdens  on  the 
public.  The  required  data  elements  wrill 
be  specified  by  FNS.  State  agencies  may 
develop  paper  or  electronic  reporting 
forms  to  collect  this  data  from  school 
food  authorities,  as  long  as  all  required 
data  elements  are  collected  from  each 
school  food  authority. 

List  of  Subjects  in  7  CFR  Part  245 

Fond  assistance  programs,  Grant 
programs-education,  Civil  rights.  Food 
and  Nutrition  Service,  Grant  programs- 
health.  Infants  and  children,  Milk, 
Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs. 

■  Accordingly,  7  CFR  Part  245  is 
amended  as  follows: 


PART  245— DETERMINING 
ELIGIBILITY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLSr\ 

■  1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  1752,  1758,  1759a, 
1772,  1773,  and  1779. 

■  2.  In  §245.2: 

■  a.  Redesignate  paragraph  (c)  as 
paragraph  (b^3); 

■  b.  Redesignate  paragraph  (b-2)  as 
paragraph  (c);  and 

■  c.  Add  a  new  paragraph  (b-2)  to  read 
as  follows: 

§245.2    Definitions. 

*         *         *         *         * 

{b-2)  FNS  means  the  Food  and 
Nutrition  Service,  United  States 
Department  of  Agriculture. 


§245.5    [Amended] 

■  3.  In  §245.5: 

■  a.  Remove  the  citation  "§  245.2(a-3)" 
in  paragraph  (a){l)(iii)  and  add  the 
citation  "§  245.2(a-4)(l){i)"  in  its  place; 
and 


■  b.  Remove  the  citation  "§  245.2(a-3)" 
in  paragraph  (a)(l)(iv)  and  add  the 
citation  "§  245.2(a-4)(l)(ii)"  in  its  place. 

§245.6    [Amended]  . 

■  4.  In  §245.6: 

■  a.  Remove  the  citation  "§  245. 2 (a- 
3)(2)"  in  paragraph  (b)  and  add  the 
citation  "§  245.2(a-4)(2)"  in  its  place; 
and 

■  b.  Remove  the  citations  "§  245. 2(a- 
3)(l)(i)."  "§245.2(a-3)(l)(ii)."  and 
"§245.2(a-3)(2)"  in  paragraph  (c) 
introductory  text  and  add  the  citations 
"§  245.2(a-4)(l)(i)."  "§  245.2{a-4)(l)(ii)," 
and  "§  245.2(a-4)(2),"  respectively,  in 
their  places. 

■  5.  In  §  245.6a,  revise  peiragraph  (c)  to 
read  as  follows: 

§  245.6a    Verification  requirements. 

***** 

(c)  Verification  reporting  and 
recordkeeping  requirements.  No  later 
than  March  1,  2005  and  by  March  1st 
each  year  thereafter,  each  school  food 
authority  i.mst  report  information 
related  to  its  annual  verification  activity 
to  the  State  agency  in  accordance  with 
guidelines  p-ovided  by  FNS.  These 
required  data  elements  will  be  specified 
by  FNS.  Contingent  upon  new  funding 
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to  support  this  purpose,  FNS  will  also 
require  each  school  food  authority  to 
collect  and  report  the  number  of 
students  who  were  terminated  as  a 
result  of  verification  but  who  were 
reinstated  as  of  February  15th.  The  first 
report  containing  this  data  element 
would  be  required  in  the  school  year 
beginning  July  1,  2005  and  each  school 
year  thereafter.  State  agencies  may 
develop  paper  or  electronic  reporting 
forms  to  collect  this  data  from  school 
food  authorities,  as  long  as  all  required 
data  elements  are  collected  from  each 
school  food  authority.  School  food 
authorities  shall  retain  copies  of  the 
information  reported  under  this  section 
and  all  supporting  documents  for  a 
minimum  of  3  years.  All  verified 
applications  must  be  readily  retrievable 
on  an  individual  school  basis  and 
include  all  documents  submitted  by  the 
household  for  the  purpose  of  confirming 
eligibility,  reproductions  of  those 
dociunents,  or  aiuiotations  made  by  the 
determining  official  which  indicate 
which  docimients  were  submitted  by 
the  household  and  the  date  of 
submission.  All  relevant 
correspondence  between  the  households 
selected  for  verification  and  the  school 
or  school  food  authority  must  be 
retained.  School  food  authorities  are 
encouraged  to  collect  and  report  any  or 
all  verification  data  elements  before  the 
required  dates. 
***** 

■  4.  In  §245.11,  add  a  new  paragraph  (i) 
to  read  as  follows: 

}245.1 1    Action  by  State  agencies  and 
FNSROs. 

***** 

(i)  No  later  than  March  1,  2005  and  by 
March  1st  each  year  thereafter,  each 
State  agency  must  collect  annual 
verification  data  fron^  each  school  food 
authority  as  described  in  §  245.6a(c)  and 
in  accordance  with  guidelines  provided 
by  FNS.  Each  State  agency  must  analyze 
these  data,  determine  if  there  are 
potential  problems,  and  formulate 
corrective  actions  and  technical 
assistance  activities  that  will  support 
the  objective  of  certifying  only  those 
children  eligible  for  free  or  reduced 
price  meals.  No  later  than  April  15, 


2005  and  by  April  15  each  year 
thereafter,  ejach  State  agency  must  report 
to  FNS  the  ?erification  information  in  a 
consolidated  electronic  file  that  has 
been  reported  to  it  as  required  luider 
§  245.6a(c),  by  school  food  authority, 
and  any  ameliorative  actions  the  State 
agency  has  taken  or  intends  to  take  in 
school  food  authorities  with  high  levels 
of  applications  changed  due  to 
verification]  Contingent  upon  new 
funding  to  slupport  this  purpose,  FNS 
will  also  require  each  State  agency  to 
report  the  aggregate  number  of  students 
who  were  terminated  as  a  result  of 
verification  but  who  were  reinstated  as 
of  February  15th.  The  first  report 
containing  1  iiis  data  element  would  be 
required  in  he  school  year  beginning 
July  1 ,  2005  and  each  school  year 
thereafter.  S  tate  agencies  are  encouraged 
to  collect  an  d  report  any  or  all 
verification  data  elements  before  the 
required  dal  es. 


Dated:  SepI  ember 
Eric  M.  Bost, 

Under  Secretkry, 
Consumer 
[PR  Doc.  03- 


BILUNG  CODE  3110-30-U 


5,  2003. 

.  Food,  Nutrition  and 
"e. 

;  3190  Filed  9-10-03;  8:45  am] 


Se,  vice. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  696 
[Docl(et  No.  l|v03-9g6-2C] 

Change  in  Minimum  Quality  and 
Handling  SI  andards  for  Domestic  and 
Imported  P<  lanuts  Marketed  in  the 
United  Stat(  is;  Corrections 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Coriections  to  interim  final  rule. 


SUMMARY:  T  le  Agricultural  Marketing 
Service  pub  ished  an  interim  final  rule 
in  the  Fedei  al  Register  on  August  7, 
2003  (68  FR  46919),  which  changed  the 
minimum  q  lality  and  handling 
standards  for  domestic  and  imported 
peanuts  majketed  in  the  United  States. 
A  table  spec  ifying  minimum  quality 
standards  in  that  rule  contained  several 


errors.  This  dociiment  corrects  those 
errors. 

EFFECTIVE  DATE:  September  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  G.  Johnson,  DC  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  Suite  2A04, 
Uni*  155,  Room  2A38,  4700  River  Road, 
Riverdale,  Maryland  20737;  telephone: 
(301)  734-5243,  Fax:  (301)  734-5275. 

SUPPLEMENTARY  INFORMATION: 

Background 

AMS  published  an  interim  final  rule 
that  changed  peanut  quality  and 
handling  standards  for  domestic  and 
imported  peanuts  marketed  in  the 
United  States.  The  interim  final  rule 
was  issued  under  section  1308  of  the 
Farm  Security  and  Rural  Investment  Act 
of:2002  (Public  Law  107-171;  7  U.S.C. 
7958). 

Need  for  Correction 

As  published,  the  Minimum  Quality 
Standards  table  (table)  following 
paragraph  (a)  in  §996.31  contained 
several  errors.  The  heading  "Unshelled 
peanuts  and  damaged  kernels  and 
defects"  should  have  read  "Unshelled 
peanuts  and  damaged  kernels  and  minor 
defects".  Under  that  heading  for  No.  2 
Virginia  peanuts,  the  number  2.50 
should  have  been  3.00.  Also,  in  the  type 
and  grade  category  column  of  the  table, 
the  percentage  of  split  kernels  (not  less 
than  90  percent  splits)  was  not  included 
for  Spanish  and  Valencia  peanuts.  This 
notation  should  have  been  included  to 
be  consistent  with  the  Runner  and 
Virginia  peanut  variety  listings  for  lots 
of  "splits".  This  correction  document 
makes  these  changes. 

Correction  to  Publication 

■  Accordingly,  the  publication  on 
August  7,  2003  (68  FR  46919),  which  is 
the  subject  of  FR  Doc.  03-20158,  is 
cori-ected  as  follows: 

■  1.  On  page  46924,  following  paragraph 
(a)  in  §  996.31  the  "Minimum  Quality 
Standards"  table  is  corrected  to  read  as 
follows: 

§  996.31    Outgoing  Quality  Requirements 

(a)  *  *  * 
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Minimum  Quality  Standards— Peanuts  for  Human  Consumption 

[Whole  kernels  and  splits:  Maximum  limitations] 


Type  and  grade  category 


Unshelled 

peanuts  and 

damaged 

kernels 

(percent) 


Runner ,. 

Virginia  (except  No.  2)  

Spanish  and  Valencia  

No.  2  Virginia 

Runner  with  splits  (not  more  than  15% 

sound  splits). 
Virginia  with  splits  (not  more  than  15% 

sound  splits). 
Spanish   and   Valencia   with    splits    (not 

more  than  15%  sound  splits). 


Runner  (not  less  than  90%  splits) 

Virginia  (not  less  than  90%  splits)  

Spanish  and  Valencia  (not  less  than  90% 
splits). 


Unshelled 
peanuts  and 

damaged 
kernels  and 

minor  de- 
fects 

(percent) 


Total  fall  through 

Sound  whole  kernels  and^r  sound  split 

and  broken  kemeis 


Excluding  Lots  of  "spltts" 


1.50 
1.50 
1.50 
1.50 
1.50 

1.50 

1.50 


2.00 
2,00 
2.00 


2.50  6.00%;  'Ve*  inch  round  screen 

2.50  6.00%;  '%4  inch  round  screen 

2.50  6.00%;  ^%4  inch  round  screen 

3.00  6.00%;  ^'764  inch  round  screen 

2.50  6.00%;  1V64  inch  round  screen 

2.50  6.00%;  ^Ve^  inch  round  screen 

2.50  6.00%;  '%«  inch  round  screen 

Lots  of  "splits" 

2.50  6.00%;  '   m  inch  round  screen 

2.50  6.00%;    /&»  inch  round  screen 

2.50  6.00%;  i%4  inch  round  screen 


Foreign  ma- 
terials 
(percent) 


.20 
.20 
.20 
.20 
.20 

.20 

.20 


.20 
.20 
.20 


Moisture 
(percent) 


9.00 
9.00 
9.00 
9.00 
9.00 

9.00 

9.00 


9.00 
9.00 
9.00 


Dated:  September  8,  2003. 
A  J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FRDoc.  03-23208  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  3410-02-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202   . 

[Regulation  B;  Docicet  No.  R-1008] 

Equal  Credit  Opportunity 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Technical  amendment. 

SUMMARY:  The  Board  is  publishing  a 
technical  amendment  to  Regulation  B 
(Equal  Credit  Opportimity).  The 
amendment  updates  the  model 
application  form  "Uniform  Residential 
Loan  Application"  (Freddie  Mac  65/ 
Fannie  Mae  1003)  in  Appendix  B  of  the 
regulation. 

DATES:  The  amendment  is  effective 
January  1,  2004. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Minh-Duc  T.  Le,  Attorney,  Division  of 
Consiuner  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 


at  (202)  452-3667  or  (202)  452-2412. 
For  users  of  Telecommunications 
Device  for  the  Deaf  (TDD)  only,  contact 
(202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Equal  Credit  Opportunity  Act 
(ECOA),  15  U.S.C.  1691-169lf,  makes  it 
unlawful  for  a  creditor  to  discriminate 
against  an  applicant  in  any  aspect  of  a 
credit  transaction  on  the  basis  of  the 
applicant's  national  origin,  marital 
status,  religion,  sex,  color,  race,  age 
(provided  the  applicant  has  the  capacity 
to  contract),  receipt  of  public  assistance 
benefits,  or  the  good  faith  exercise  of  a 
right  tmder  the  Consumer  Credit 
Protection  Act  (15  U.S.C.  1601  et.  seq.). 
The  ECOA  is  implemented  by  the 
Board's  Regulation  B. 

On  March  5,  2003,  the  Board 
published  a  final  rule  amending 
Regulation  B  (68  FR  13144)  after  a 
comprehensive  review  of  the  regulation. 
Appendix  B  contains  model  application 
forms,  including  joint  Freddie  Mac/ 
Fannie  Mae  "Uniform  Residential  Loan 
Apphcation"  (Form  65/1003)  for  use  in 
certain  residential  mortgage 
transactions.  At  the  time  the  final  rule 
was  issued,  Freddie  Mac  and  Fannie 
Mae  were  in  the  process  of  revising 
Form  65/1003.  This  technical 


amendment  to  Regulation  B  replaces  the 
prior  version  of  Form  65/1003  with  the 
new  form  that  Freddie  Mac/Fannie  Mae 
have  adopted.  Creditors  should 
continue  to  use  the  current  model  form 
until  January  1,  2004. 

List  of  Subjects  in  12  CFR  Part  202 

Banks,  Banking,  Credit,  Federal 
Reserve  System,  Mortgages. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR  Part 
202  as  follows: 

PART  202— EQUAL  CREDIT 
OPPORTUNITY  ACT  (REGULATION  B) 

■  1 .  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1691-1891f. 

■  2.  Appendix  B  is  amended  by 
removing  the  joint  Freddie  Mac/Fannie 
Mae  "Uniform  Residential  Loan 
Application"  (Form  65/1003)  dated  10/ 
92  and  adding  the  joint  Freddie  Mac/ 
Faimie  Mae  "Uniform  Residential  Loan 
Application"  (Form  65/1003)  dated  01/ 
04  in  its  place. 

APPENDIX  B  TO  PART  202— MODEL 
APPUCATION  FORMS 
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Uniform  Residential  Loan  Application 


TNs  appfcalon  is  des^wd  to  to  cofTHiMad  tiy  the  appicanl(s)  aiitt)  lh«  Lender's 
CoflCKTDMr  mtormalian  must  also  to  fronted  (and  Ito  apprapriate  box 
spouM)  Ml  to  used  as  a  t>asis  tor  loan  qualificafion  or  Q  ttie  income  or 
nust  to  considered  tocause  Ito  Borromr  resdes  m  a  community  proper!) 
property  tocatad  m  a  commmty  property 'stale  as  a  bass  tor  repayment 


assistance  Applicants  should  compMe  Itas  torm  as  lonoirier' or  "Cofiorromif  as  appicaUe. 

oecked)  when  Q  Ito  income  or  assets  o(  a  person  other  than  the  lorrDwer' Ondudng  (w  BoaoaWs 

ol  Ito  Borrower's  spouse  will  not  to  used  as  a  tosis  tor  loan  quaMicatian.  but  his  or  her  iaNities 

stale.  Ito  secunty  [fioperty  is  located  in  a  community  property  state,  or  Ito  Botroiner  is  relying  on  ottier 

oitto  loan. 


'  Agency  Case  Numter 


lender  Case  Numtor 


tnoclizMionUFixad  Rate 
>*•:  QGPM 


Sutijed  Property  Address  (street,  dtyi  stale,  t  ZIP) 


Q  Other  (explain): 
a  ARM  (type): 


Legal  Oescnpdon  ot  Subject  Property  (attach  desctiptan  if  necessary) 


Purpose  oi  Loan  Q  Purchase   Q'Conslnjction  OrciVier'(|filan): 

QReCnance  □  Conslnjclion^^mianent 
Cofi^pMifMi  Nto  tf  oonstmcfton  Of  conslnjcffor^penvienenf  loen. 
harlot        OnginalCost  Amount  Existing  Liens  (a)  Present  Value  ol  Lot 

Acquired 


\fear 
Acqurad 


ffM  wie  If  Me  is  e  rMHnoe  taerii 

Original  Cost  Amouit  Exsting  Lens 


.$ 


Na  of  Units 


;«arBuitt 


property  UK*  to: 

JQ  Primary  Residence  Q  Secondary  Residence  Q  kwestment 

,(b)  Cost  of  Improvements  Total  (a  f  b) 

1$ \  t 


Purpose  of  Refinance 


Tik  wM  to  held  m  what  Nanw<s) 


Source  of  Down  Payment.  Settlement  Charges  and/or  Sut»rdinate  Finani|ig  (explain) 


Descrito  lmprovemenK^«Qmade    Q  to  to  made 


Cost:$ 
iManner  in  whitfi  TiM  win  to  toJd^ 


Est^wJItoheldin: 
QFee  Simple 
Q  Leasehold 

()ln>«eMiiondn| 


bonowers  Piame  (mchxle  Jr.  or  Sr.  it  applicable) 

Social  SwiJrity  NumbeTHome  Phone  find,  area  code)TOOe  (ihkxvyvyv) 


B  DRROVVER  INFORMATIOr 


LiMamed.      U  Unmamed  (include  singJeT 
□  Separated      divoiced.  widowed) 


Dependents  (not  listed  by 
lio.  ages 


(J)-Borrower)  LI  Married      Qljivnarried  (include  single,  |Oependents  (not  isled  by  Borromr)  ~ 
Q  Separated       divtorced,  widmied)  1,^  \^^ 


PreseM  Addiess  (street  city;  state.  ZIP)  U  Own  LI  Rem 


Mailing  Address,  it  dilkrent  from  Present  Address 


n  ntUloQ  tl  pntK^  idAtBB  tor  lt$t  Ihtn  two  ytun,  compMt  ffie 
^nnar Address (street'ci^ staM.ZlP)  Q Own  '3 Rent _ 


Yrs.  School 


irrMer's  Name  (include  Jr.  or  Sr.  if  applicable) 


Social  Security  Numtor  [Home  Phone  (ind.  area  cade)  pbBiiMOonTro  lYis.  School 


_Mo  Yrs.  Present  Address  (street  city,  state,  ZIP) 


LJOwn  URent 


_NaYis, 


Mailing  Address,  it  different  from  Present  Address 


No  Yrs.  [Former  Address  (street  city,  state.  ZIP)  QOwnORenl. 


.NoiYts. 


Er.  PLOYMENT  INFORMATlOr. 


Co-Sorrower 


Name  t  Address  ol  Empla)l«r 


U  Sell  Emplayed  lYrs.onthj^job 


Yrs.  empldred  in  this 
tneofwoii/prolession 


Psailionnitle/Type  of  Business 


Name  &  Address  of  Employer 


USelf Employed  !Yis.cnlhi$jab 

Yrs.  employBd  in  this 
^olworli/prolession 


I  Business  Phora  (inc 


area  code) 


Posibor/ntl^ype  of  Business 


Business  Phone  (ind.  area  code) 


»e«ip>il«<*ia»ra>Hpee«laiifcfleeeglMhio>»ei»Of>eiin»(mre)Hp  t/tdlnmonthmompoMon.  coiryfcti  »»  fcfcwfng: 


LI  Sell  Employed 


Naito  i  Address  of  Empfoyer 


Poeillan/rilla/lype  of  Business 


Dates  (fia  i  -  to)         Name  t  Address  of  Employer 


Monthly  h 

i 


Business  Phone  (nc 


area  code) 


AiSiliorVritle/Tyto  of  Business 


U  Sen  Employed 


LiSeKEmploysd  iDaies (ItonT^toT 


Businees  Phone  frnd.  ana  code) 


Name  &  Adikess  of  Employer 


Railic«/nwiV|M  oi  Buiinesi 


Dates  (fro  I  -  to) 


Narto  &  AddiBss.g(  Employer 


LI  SeH  Employed  i  Dates  (Irom- to) 


Monthly  In  ome 


[Business  Photo  (ind 


area  code) 


ni^tioiVritle/iype  of  Busineae  ~ 


Business  Phone  (nd.  area  code) 


Fied«eMacFoim65    OMO* 


Pagelof4 


Fannie  Mae  Fonn  1003    01/M 


* 
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J    MONTHLY  INCOr.'E  AND  COMBINED  HOUSING  EXPENSE  INFORMATION 

! 

Gross  Monthly  Income 

Borrower 

Co-Borrower 

Tom 

ItouslngEipense 

Present 

PpopoMd 

Base  EmpI  income- 
Overtime 

S 

S 

% 

Rent 

First  Mortgage  (Pil) 
Other  Firanc7ng  (PSlf 
Hazard  Insurance 

s 

5 

Bonuses 
Commissions 

DividendsHnierest 
Net  Rental  Income 

-        ■ 

Real  EsUte  Taxes 
Mortgage  Insurance 
Homeowner  Assn  Dues 



— 

Other  [beto^  comolwng. 
sec  me  noftcB  m  -flwcntpe 

-  ■    -      

otwfncome'oelowl 

Other: 

Total 

t 

S 

s 

row 

s 

5 

Describe  Ottwr  IrKome  Notice.  Alimony,  child  support,  er  separate  maintenance  income  need  not  be  revealed  H  the 

Borrower  (B)  or  Co-Borrower  |C)  does  not  choose  to  have  it  conaidered-for  repaying  this  loan. 

B«; 


Monthly  Amount 


Vi     ASSETS  AND  LIASILITIES 


Ths  Statement  and  any  applicable  supporting  schedules  may  be  completed  loinily  by  both  mamed  and  irmarned  Co-Borrowers  il  their  assets  and  liabilities  are  sutfoently  loined 
so  that  the  Statement  can  be  meaningfully  and  fairly  presented  on  a  combined  basis,  ottiennrise.  separate  Statements  and  Schedules  are  required  H  the  Co-Borrower  section  was 
completed  about  a  spouse,  this  Statement  and  supporting  schedules  must  be  completed  about  thai  spouse  also 


_   - 

sii  or  Market 
Value 

Completed  J  Jomtiy  J  Not  Jointly 

ASSETS                                Ca 

Oescnption 

LiabiMies  and  Pledged  Assets.  List  the  creditor's  nair 
debts,  including  automobile  loans  revolving  charge  aco 
stock  pledges,  etc  Use  continuation  sheet,  il  necessary 
satisfied  upon  sale  ol  real  estate  owned  or  upon  refinan 

UABIUTIES 

e,  address  and  account  number  lor  all  outstanding 
ounts,  real  estate  loans,  alimony  child  support 

Cash  deposit  toward  purchase  held  by      S 

Indicate  by  C)  those  liabilities  which  will  be 
cing  ot  the  subject  property 

Months  Lett  to  Pay            Unpaid  Balance 

Usr  cAedtmg  and  savings  accounts  Mow 

Name  and  address  ol  Company 

$  Payment/Months          S 

Name  and  address  of  Bank,  SiL.  or  Credit  Union 

1 

Acd  no. 

Acct.  no                                            S 

Name  and  address  ot  Company 

S  Payment/Months          ■$ 

Name  and  address  of  Bank,  SiL.  or  Credit  Union 

■^-' 

-' 

Acct  no 

Acct,  no                                            $ 

Name  and  address  ol  Company 

$  Payment'Months          S 

Name  and  address  ol  Bank,  S4L,  or  Credit  Union 

$ 

. 

' 

* 

Accl  no 

Acct.  no. 

Name  and  address  ol  Company 

S  Paymenl/Months 

< 

S 

Natne  and  address  ot  Bank,  SiL,  or  CreO 

It  Union 

Acct.no. 

Acct,  no 

$ 

Name  and  address  ol  Company 
Acct,  no 

$  Payment/Months 

s 

' 

Stocks  i  Bonds  (Company  name/number 
t  description) 

i 

Name  and  address  ol  Company 
Acct  no 

S  Payment/Months 

s 

Life  insurance  net  cash  value 
Face  amount  S 

i 

Subtotal  Liquid  Asaett 

^ 

Real  estate  owned  (enter  market  value 

$ 

from  schedule  of  real  estate  owned) 

Name  and  address  ol  Company 
Acct.no 

$  Payment/Months 

i 

Vested  interest  m  retirement  lund 

$ 

Net  worth  ol  business(es)  owned 
(attach  financial  statement) 

Autoniobiles  owned  (make  and  year) 

$ 

Alimony/Chik)  SupporfSeparaie  Maintenance 
Payments  Owed  to 

Job-Related  Expense  (child  caie.^iiiion  dues",  etc) 
total  Monthly  Paynients 

$ 

■ 
■'-.ai.iibiwnM 

Other  Assets  filemize) 

s 

S 

.^-^             -* 

k  • . .  *■"* 

t 

"■X         .  ■     ^-" 

TMalAnMa 

5                                   NalWMii                A 
*                                     (ammusb)               W 

1 

Total  LiaMWes  b. 

1 

Freddie  Mac  Formes    01/04 


Page2ol4 


Farm  Mae  Form  1003     OfW 

* 
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Sdaduli  ol  Rnl  EAMi  Onmd  (11  addKional  propefties  are  owned,  use 

Prcpeny  Address  (enter  S  if  sM.  PS  il  pending  sale  1  lypt  ol 

or  R  4  rental  being  held  tor  ncome)  .^  Pra(i«rty     Market 


Presait 


ontinualion  sheet.) 

Amount  ol  Gross 

\  ilue    Mortgages  &  Liens    Rental  Income 


L^ 


Totals  S 


Insurance, 
Mortgage         Maintenance,         '    Net 
Payments         Taxes!  Misc.      Rental  Income 


isiyeddiiMMl  names  under  wMch  cndn  ties  preiriousiy  been 
Alternate  Name 


and  Indicate  apptoprlete  credtor  nma(t)  and  iccoiiiil  numbetts): 

Creditor  Name  Account  Number 


a.  Purchase  pnce 


b.  Alterations,  impmemenls.  repairs 


DECLARATIONS 


Ky  u  araaar  "YiM' to  any  queetlont  i  thnugb  L  pleaw  use  ccntinuMlan 
-sti^  tor  uplanitlon. 


C-  Land  (if  acquied  separately) 

a 

d.  Refinance  C>id.  debts  to  be  paid  off) 

lb 

e.  Estimated  prepaid  items 
1.    ESimaied  closing  co« 

|c 

"  1 

g.  PMI.  MIR  Funding  Fee                           ' 
R  DiscdStTirBoTOwerwillpayj 

"     --     le. 

L  ToW  costs  (add  Hems  a  through  h)          |                            | 

j.   Subordinate  financing 

k.  Bormrer's  dosing  costs  paid  by  Seier 

1.  Other  Ciedte  (explain) 

1 

1 

1. 
9 

m.  Loan  amount 

(OKlude  PMI.  MIR  Funding  Fee  linmed) 

nrPVI.  MIR  Fiidirig  Feelnanced       " 


a  Loan  amount  (add  m  &  n) 


p^  Cash  InxnAo  Borrmier 
(subtracti,  k.  l&ofromO 


^e  there  any  outstanding  ludgmenls  against  you?  ' 

lave  you  been  declared  bankrupt  within  the  past  7  years? 

lave  you  had  properly  breclosed  upon  or  given  title  or  deed  in  lieu  thereof 
1  the  last  7  years? 

ire  you  a  party  to  a  lawsuit? 

lave  you  directly  or  indirectly  been  obiigaled  on  any  loan  which  resulted  in 
iredosure.  transfer  of  title  in  lieu  of  loreckoure.  or  judgment? 
I  Pvt  wxjM  indudi  suOt  bans  u  honw  mongaga  kuns.  S8A  lovu,  mmi  rnptwrnm*  loins. 
ducatnnal  lotm  mantiactuw]  4rTioti#)  Home  toani.  ant  'nongtgt.  finanon  oOigrtcn.  bom 
r  loan  guarartM  H  "*&*  prmtot  oetais.  wKtvOnQ  data,  nama  ana  addnss  ol  Landar.  FHA  or 
A  caaa  rwnbaf.  I  any.  and  raaaons  ior  UN  adion ) 

ire  you  presently  delinquent  or  in  default  on  any  Federal  debt  or  any  olher 
lan.  iTx>ngage.  finanaat  obligatnn.  bond,  or  loan  guarantee? 

fn.'  7W  dataaa  as  dajatiao  in  tha  pracadng  quaaaon 
<  ire  you  oUigated  to  pay  alimony,  chikj  support,  or  separate  maintenance? 
s  any  part  of  the  down  payment  borrowed? 
ire  ycu  a  co-maker  or  endorser  on  a  note? 

>re  you  a  U.S.  citizen? 

ire  you  a  permanent  resklent  alien? 

Id  you  Intend  to  occupy  the  property  if  your  prtmiry  iwMence? 

*^bL'  conplala  QuasMn  m  balna 

lave  you  had  an  ownei^ip  interest  n  a  property  in  the  last  three  years? 

I)  What  type  of  property  did  you  own— principal  residence  (PR), 
second  home  (SH),  or  investment  property  (IP)? 

>)  How  did  you  hokl  title  to  the  home-solely  by  yourself  (S), 

I    jomlly  with  your  spouse  (SP).  or  jomtly  with  another  person  (0)7 


□ 
□ 


Q    □ 


□ 

u 

u 


G     Q 


y»    No 


a 

G 

G 
G 


G 
G 

G 

G 


G     G 


G 
G 
G 

G 

G- 
G 


G 
G 
G 

G 
G 
G 


G     G 


IX     ACKTJO   /LEOGf.lENT  AND  AGREEf.lENT 


Each  ollhe  undersigned  apedlicayiepresena  to  Lender  and  to  Lender's  ctual  or  potential  agents,  brokers,  processors,  attorneys,  insurers,  serviceis,  succesaon  and 
??Jc!J'?g-??'-J*!°?^!JfJI?J'ti!2i''  rhtonhattonprondadintfie  ap  icainn  is  true  andcorred  as  of  the  date  set  brth  opjiosite  my  sigiia&Jte  and  tial  any ' — 


nagigeni  misiapmantatnn  o(  this  intormainn  contained  in  this 
iBtance  loon  any  misieprasentalion  tiat  I 
of  Tiae  liTUniM  SIMM  Code.  S«:.  1001 ,  el 


nay  result  in  dvil  liabilityiincluttng  monetary  damages,  to  any  person  who  inay  suflar  am  loss  ika  to 


lOon  any  misieprasentalion  tiat  I  have  made  on  tKs 
IK  IMM  SIMH  Code,  Sec.  1001 ,  el  sea;  (2)  the  to 
jheprofBr^wil  not  be  uMd  tor  any  jtagalixbraNbilid  purpose  or  use" 


..  rtoalion,  aitl/or  in  ciinwtal  penalties  induding' but  nol  imitsd  to,  tine  or  kTipnsaniTienI  or  both  ijnder  tlie  ptwi^^ 
(2)  me^toan  raqu^d ^tsianl  to  tiis  application  (theJLoan*)  wi  be  secured  by  a  mortgage  or  deed  ol  biMl  on  tiepiioperly 


randanfal  mortmb  loxv  (5)  ma  ptcMirty  inl  be  occupied^  indiated  erein:  (6)  any  owner  or  senrnxr  of  the  Loan  may  verity  or  reverily  any  intoimatian  contained  in  fw 
appicibon  from  any  souct  named  ntnsapplicalion.  and  Lender,  its  succ)  bois  or  assigns  may  retain  the  onginal  and/or  an  electronic  record  ol  tha  appiEalion,«Mn  if  the  Loan 
isnalappiDved:(7)lhcL>ideranditsagents,biclars,insinrs,servKars,i  jccessors  and  assigns  may  continuously  rely  on  the  intonnabon  containsd  m  Ihe  appitoaion,  and  I  on 
obtgaled  to  amend  andAv  supptonent  fe  iHonnatkxi  provided  m  this  app  cation  H  any  ol  the  material  tacts  that  I  haw  repriBsented  heiein  shouk)  change  pnor  to  doong  ol  the 
Loan;  (B)  in  the  ewnl  Itial  my  payments  on  the  Loan  became  detnquenl.  he  owner  or  servtoer  ol  the  Loan  may  in  addition  to  any  other  rights  and  remedias  that  it  may  have 
relating  to  sud)dainquencK  report  my  name  and  account  inlonnaticn  to  or  i  or  more  consuner  credit  reporting  agencies;  (9)  ownership  ol  the  Loan  anVor  admWstrMtonol  the 
Loan  account  may  be  Itansitned  with  such  noboe  as  may  be  rsaared^  Ian ;  (10)  neither  Lender  nor  its  agents,  brokers,  insurers,  servicers^  successors  or  aaigns  has  node  vty 


intiMn  or  eonanty  nprass  or  itrnted.  to  rne  regaidkig  the  property  IX  M  contlkxi  or  value  ol  the  property;  and  ( 1 1 )  rny  ttansiniss^ 
lecord*  containng  my  'electiorac  signalure,'  as  those  terms  ate  defina   in  appkcable  tederal  and^or  state  laws  (exduding  audio  and  video  recordings),  or  my  facsimile 
transmisston  ol  ta  appfcaltan  contamg  a  fasdmito  of  my  signalure.  shall  M  as  elective.  entorcsaUe  and  valid  as  it  a  paper  version  of  this  applkation  were  d 
my  original  writlen  sigriatuTB. 


Borrower's  Signtture 
X 


Dale 


SiEBBI 


Bonowei's  Signature 


Dale 


7>ii  blaring  ntarmaton  a  requatlad  by  the  Federal  Government  tor  centn  types  ottoans  related  to  a  dwelling  in  onjer  to  monitor  the  lender's  compianoe  witi  equal  credit 
opporlunty  lair  homing  and  home  mortgage  disdosure  laws.  >^  are  not  iaquired  to  hjmish  this  intormalion.  but  are  encouraged  to  do  sa  The  law  providas  Ihd  a  lender  may 
diaoiminale  naitier  on  tie  basis  oilhs  information,  nor  on  whstier  you  chtose  to  liimish  it.  If  you  furnish  the  intonnalion,  ple^  provide  both  elhnidly  and  lace.  Fariace.you 
may  check  more  dan  one  deaigialton.  II  you  do  not  lumsh  ethradty.  race,  or  sax.  under  Federal  regulattons.  ihs  lender  is  lequired  to  note  the  intomiaion  on  the  basis  of  visual 
obaanolnn  or  aumama.  Ifyoudonolwishtofumishlheintonnatun.plealscheckthebaibetow  (Lender  must  review  Ihe  above  materia  to  assure  that  Ihe  dodosuas  salisly 
al  requireinants  to  iiMch  tha  landar  is  subject  under  apptcade  stats  law  tol  the  partcutar  type  ol  toan  applied  tor.) 

Q I  do  not  wish  to  furnish  Ihisntormatnn.  C040IUKWER        CI  I  do  not  wish  to  furnish  tfiis  inknmatton. 

IJ  Hisparac  or  Latino       L)  Not  Hispanic  or  Labno 


LI  Amarican  todon  or      LI  Asian 

Alaska  Native 
QNaiva  Hawaiian  or      QWhite 

Other  Padtclslandar 
UFeiSaie 


UBiadjor 
Atrt^  Amencac 


Ethnicity: 


Ukiie 


laaeCoRipMidbrlnlantaB*     Menrawer's  Name  (print  or  type) 


TNi  appicaton  was  lakan  by: 
QFaca-io^ca 

QTalaphana 
QMamat 


kiteniawer's  Signalure 


Maiviaimr's  Phone  Number  (nd.  area  ode) 


FiaddaMacFoimeS    01/04 


QHispank:  or  Latino       Q  Not  Hispanic  or  Labno 


U  Amencan  Indian  or      LI  Asian 

Alaska  Native 
Q  Native  Hawaiian  or      Q  White 

Other  Padtic  Islander 

"cn 


"QHaSof 

African  American 


UHaJe" 


Name  and  Address  otlntervieNei^Empkiyer 


Data 


Page3ol4 


FmiaMaaFPim1003    01X>4 
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Continuation  Sheet/Residential  Loan  Application 


Use  this  conlinuationshM  it  you  need       'Bonower: 

more  space  to  compMe  the  Rtsidenlial 

Loan  Applicatian.  Mark  B  tor  Borrower  or     Co-Bonotni' 

CtorCO'fiorrower 


Ag«icy  Case  Number: 


Lender  Case  NuTtier' 


Wteluty  understand  Ihal  it  is  a  Federal  cnrnepurishaMe  by  Sne  or  jnipfaonnienl.  or  bolh.  to  >noi»i^ 
under  the  provisions  o(  Title  1 8.  United  States  Code,  Section  1  Dot .  el  seq. 


BonoMer^  Signature 
X 


Me 


Co-Borrowar's  Signaut 
X 


FreddMMacFormSS    Ot«4 


P4e4ol4 


I  Forni  1X3     01/04 
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By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting 
through  the  Director  of  the  Division  of 
Consumer  and  Community  Affairs 
under  delegated  authority,  September  5, 
2003. 

Jennifer  J.  )ohnson. 

Secretary  of  the  Board. 

(FR  Doc.  03-23175  Filed  9-10-03;  8:45  am] 

MLUNG  CODE  6210-01-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dockot  No.  2001-NM-370-AD;  Ahwndment 
39-13296;  AO  2003-18-05] 

RIN  2120^AA64 

AirMorthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Powered 
liy  Pratt  &  Whitney  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  aiiplanes,  that  currently  requires 
modification  of  the  nacelle  strut  and 
wing  structure.  This  amendment, 
reduces  a  certain  compliance  time  in  the 
existing  AD.  The  actions  specified  by 
this  AD  are  intended  to  prevent  fatigue 
cracking  in  primary  strut  structure  and 
consequent  reduced  structural  integrity 
of  the  strut.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Elective  October  16,  2003. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54-0034. 
Revision  1,  dated  October  11,  2001,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
October  16,  2003. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  13,  2000  (65  FR 
59703,  October  6,  2000). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  toeing  Commercial  Airplane 
Group,  PO  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Traiisport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  ^FORMATION  CONTACT: 

Dennis  Stremjick,  Aerospace  Engineer, 
Airframe  Brajich,  ANM-120S,  FAA, 
Seattle  Aircra  ft  Certification  Office, 
1601  Lind  A\  enue,  SW.,  Renton, 
Washington  <  8055-4056;  telephone 
(425)  917-6450;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  ai  aend  part  39  of  the  Federal 
Aviation  Regi  ilations  (14  CFR  part  39) 
by  superseding  AD  2000-20-09, 
amendment  3  9-11920  (65  FR  59703, 
October  6,  20  )0),  which  is  applicable  to 
certain  Boein ;  Model  757  series 
airplanes,  wa  >  published  in  the  Federal 
Register  on  ]\  ne  18,  2003  (68  FR  36499). 
The  action  pi  Dposed  to  continue  to 
require  modi:  ication  of  the  nacelle  strut 
and  wing  stricture.  The  action  also 
proposed  to  r  sduce  a  certain  compliance 
time  in  the  e>  isting  AD. 

Comments 


Interested 
an  opportuni 
making  of  thi ; 
comments  w(  re 
to  the  proposal 
determinatio 


[  lersons  have  been  afforded 
y  to  participate  in  the 
amendment.  No 
submitted  in  response 
or  the  FAA's 
of  the  cost  to  the  public. 


Conclusion 


The  FAA 
safety  and  th( 
adoption  of 


his 


determined  that  air 
public  interest  require  the 
rule  as  proposed. 


tJie 

Changes  to  l4  CFR  Part  39/Efiect  on  the 
AD 

On  July  10 J  2002,  the  FAA  issued  a 
new  version  (  f  14  CFR  part  39  (67  FR 
-47997,  July  2: !,  2002),  which  governs  the 
FAA's  airwor  thiness  directives  system. 
The  regulatio  n  now  includes  material 
that  relates  tc  altered  products,  special 
flight  permit^,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  inc  uded  this  material  in  part 
39,  only  the  c  ffice  authorized  to  approve 
AMOCs  is  id(  ntified  in  each  individual 
AD.  However,  for  clarity  and 
consistency  i  i  this  final  rule,  we  have 
retained  the  1  mguage  of  the  NPRM 
regarding  tha  material. 

Change  to  La  >or  Rate  Estimate 


We  have  reji/iewed 
used  over  the 
calculate  AD 
account  for 
the  airline  industry 
to  increase 
calculations 
$65  per  work]  hour, 
information, 
increase  in 
rate. 


the 


tie 


the  figures  we  have 
past  several  years  to 
costs  to  operators.  To 
Vi  uious  inflationary  costs  in 
,  we  find  it  necessary 
labor  rate  used  in  these 
rom  $60  per  work  hoiu'  to 

.  The  cost  impact 
)elow,  reflects  this 
specified  hourly  labor 


Cost  Impairt 

There  are  M)proximately  317 
airplanes  of  t  le  affected  design  in  the 


worldwide  fleet.  The  FAA  estimates  that 
278  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  Since  this  AD  will 
merely  reduce  the  compliance  time  for 
certain  actions  required  by  AD  2000- 
20-09  (Service  Bulletin  757-54-0036), 
it  will  add  no  additional  costs,  and  will 
require  no  additional  work  to  be 
performed  by  affected  operators.  The 
current  costs  associated  with  AD  2000- 
20-09  are  reiterated  in  their  entirety  (as 
follows)  for  the  convenience  of  affected 
operators: 

It  will  take  approximately  800  work 
hours  per  airplane  to  accomplish  the 
required  modification  of  the  nacelle 
strut  and  wing  structure  described  in 
Boeing  Service  Bulletin  757-54-0034,  at 
an  average  labor  rate  of  $65  per  work 
hour.  Required  parts  will  be  provided  at 
no  cost  by  the  airplane  manufacturer. 
Based  on  these  figiues,  the  cost  impact 
of  this  required  modification  on  U.S. 
operators  is  estimated  to  be  $14,456,000, 
or  $52,000  per  airplane. 

It  will  take  approximately  26  work 
hoiu-s  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  757-54-0027,  Revision  1,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $469,820,  or 
$1,690  per  airplane. 

It  will  take  approximately  90  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  757-54-0036,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $1,626,300, 
or  $5,850  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


Federal  Register/Vol.  68,  No.  176/Thursday.  September  11,  2003/Rules  and  Regulations       53497 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
ExecutiveOrderl3132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  piu-suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-11920  (65  FR 
59703,  October  6,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13296,  to  read  as 
follows: 

2003-18-05     Boeing:  Amendment  39-13296. 
Docket  2001-NM-370-AD.  Supersedes 
AD  2000-20-09,  Amendment  39-11920. 
Applicability:  Model  757  series  airplanes 
powered  by  Pratt  &  Whitney  engines,  line 
numbers  1  through  735  inclusive,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  t  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  primary 
strut  structure  and  consequent  reduced 
structural  integrity  of  the  strut,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  2000- 
20-09: 

Modifications 

(a)  Modify  the  nacelle  strut  and  wing 
structure  on  both  the  left  and  right  sides  of 
the  airplane,  in  accordance  with  Boeing 
Service  Bulletin  757-54'-0034,  dated  May  14, 
1998;  or  Revision  1,  dated  October  11,  2001; 
at  the  later  of  the  times  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  37,500 
total  flight  cycles,  or  within  20  years  since 
the  date  of  manufacture,  whichever  occurs 
first.  Use  of  the  optional  threshold  formula 
described  in  paragraph  I.D.  Qf4he  service 
bulletin  is  an  acceptable  alternative  to  the  20- 
yeai  threshold. 

(2)  Within  3,000  flight  cycles  after 
November  13,  2000  (the  effective  date  of  AD 
2000-20-09,  amendment  39-11920). 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  Prior  to  or  concurrently  with  the 
accomplishment  of  the  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
paragraph  (a)  of  this  AD;  as  specified  in 
paragraph  I.D.,  Table  I,  "Strut  Improvement 
Bulletins,"  on  page  5  of  Boeing  Service 
Bulletin  757-54-0034,  dated  May  14,  1998; 
accomplish  the  actions  specified- in  Boeing 
Service  Bulletin  757-54-0027,  Revision  1, 
dated  October  27, 1994;  and  Boeing  Service 
Bulletin  757-54-0036,  dated  May  14, 1998; 
as  applicable;  in  accordance  with  those 
service  bulletins. 

Repair 

(c)  If  any  damage  to  airplane  structure  is 
found  during  the  accomplishment  of  the 
modification  required  by  paragraph  (a)  of  this 
AD;  and  the  service  bulletin  specifies  to 
contact  Boeing  for  appropriate  action:  Prior 
to  further  flight,  repair  in  accordance  with  a 


method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA;  or 
in  accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  bie  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

New  Requirements  of  This  AD 

Modification 

(d)  Modify  the  nacelle  strut  (including 
replacing  the  upper  link  with  a  new. 
improved  part  and  modifying  the  wire 
support  bracket  attached  to  the  upper  link)  in 
accordance  with  Boeing  Service  Bulletin 
757-54-0036,  dated  May  14,  1998,  at  the 
earlier  of  the  times  specified  in  paragraph 
(d)(1)  or  (d)(2)  of  this  AD. 

(1)  Prior  to  or  concurrently  with 
accomplishment  of  the  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
paragraph  (a)  of  this  AD. 

(2)  Prior  to  the  accumulation  of  27,000 
total  flight  cycles  (for  Model  757-200  series 
airplanes)  or  29.000  total  flight  cycles  (for 
Model  757-200PF  series  airplanes),  or  within 
2  years  after  the  effective  date  of  this  AD, 
whichever  is  later. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  PrincipaJ   ' 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  lo 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
the  following  Boeing  service  bulletins,  as 
applicable: 


Service  bulletin 


Boeing  Service  Bulletin  757-54-0027 

Boeing  Service  Bulletin  757-54-0034 
Boeing  Service  Bulletin  757-54-0034 

Boeing  Service  Bulletin  757-54-0036 


Date 


October  27. 

1994. 
May  14,  1996. 
October  11. 

2001. 
May  14,  1998. 
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(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54-0034, 
Revision  1,  dated  October  11,  2001,  is 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54-0027, 
Revision  1,  dated  October  27, 1994;  Boeing 
Service  Bulletin  757-54-0034,  dated  May  14, 
1998;  and  Boeing  Service  Bulletin  757-54- 
0036,  dated  May  14,  1998;  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  13,  2000  (65  FR 
59703,  October  6,  2000). 

(3)  Copies  may  be  obtained  from  Boeing 
Conmiercial  Airplane  Group,  PO  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

•  (h)  This  amendment  becomes  effective  on 
October  16,  2003. 

Issued  in  Renton,  Washington,  on  August 
29,  2003. 
Vi  L.  Lipsld, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-22701  Filed  9-10-03;  8:45  am] 
BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  NO.2002-NM-179-AD;  Amendment 
39-13299;  AD  2003-18-08] 

RiN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A3 10 
series  airplanes,  that  requires  electrical 
conductivity  testing  to  verify  the  correct 
heat  treatment  of  the  two  half  fittings 
holding  the  ejection  jack  for  the  ram  air 
turbine  (RAT).  This  action  is  necessary 
to  prevent  decreased  structural  integrity 
of  the  two  half  fittings  and  loss  of  the 
RAT  during  extension,  which  could 
lead  to  reduced  controllability  of  the 
airplane  in  the  event  of  a  dual  engine 
failiue,  or  in  the  event  of  loss  of  two  or 
all  hydraulic  systems.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 
DATES:  Effective  October  16,  2003. 


The  incorporation 
certain  publ  cat! 
regulations 
of  the  Federil 
2003. 


by  reference  of 
ons  listed  in  the 
approved  by  the  Director 
Register  as  of  October  16, 


ADDRESSES: 


"he  service  information 


referenced  ii  i  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bel  onte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Dirfectorate,  Rules  Docket, " 
1601  Lind  A i^enue,  SW.,  Renton, 
Washington}  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,|suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
Internationa  Branch,  ANM-116,  FAA, 
Transport  Ai  rplane  Directorate,  1601 
Lind  Avenud,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1503; 
fax  (425)  225-1149. 
SUPPLEMENTi  iRY  INFORMATION:  A 
proposal  to  { mend  part  39  of  the  Federal 
Aviation  Ref  ulations  (14  CFR  part  39)  to 
include  an  a  rworthiness  directive  (AD) 
tlidt  is  appli(  able  to  all  Airbus  Model 
A310  series  airplanes  was  published  in 
the  Federal  ^legister  on  June  18,  2003 
(68  FR  36504).  That  action  proposed  to 
require  electrical  conductivity  testing  to 
verify  the  co  Tect  heat  treatment  of  the 
two  half  fitti  igs  holding  the  ejection 
jack  for  the  r  mi  air  turbine  {RAT). 

Comments 

Interested  jersons  have  been  afforded 
an  opportun  ty  to  participate  in  the 
making  of  th  s  amendment.  No 
comments  w  ere  submitted  in  response 
to  the  propo  al  or  the  FAA's 
determinatic  n  of  the  cost  to  the  public. 

Conclusion 

After  carelul  review  of  the  available 
data,  the  FA  V  has  determined  that  air 
safety  and  th  e  public  interest  require  the 
adoption  of  l  he  rule  as  proposed. 

Change  to  Li  bor  Rate  Estimate 

Since 
reviewed  th< 
the  past 
costs  to 


sevc  ral 


Cost  Impact 

The  FAA 
ofU.S 


issuing  the  proposal,  we  have 
figures  we  have  used  over 
years  to  calculate  AD 

opeibtors.  To  account  for 
various  infla  tionary  costs  in  the  airline 
industry,  we  find  it  necessary  to 
increase  the  abor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  wor;  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  t  le  specified  hourly  labor 
rate 


(  stimates  that  48  airplanes 
regisi  ry  will  be  affected  by  this 


AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,120,  or  $65  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-18-08    Airbus:  Amendment  39-13299. 
Docket  2002-NM-179-AD. 

Applicability:  All  Model  A3 10  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  decreased  structural  integrity  of 
the  two  half  fittings  and  loss  of  the  ram  air 
turbine  (RAT)  during  extension,  which  could 
lead  to  reduced  controllability  of  the  airplane 
in  the  event  of  a  dual  engine  failure,  or  in 
the  event  of  loss  of  two  or  all  hydraulic 
systems,  accomplish  the  following: 

Service  Bulletin  References 

(a)  The  following  information  pertains  to 
the  service  bulletin  referenced  in  this  AD: 

(1)  The  term  "service  bulletin,"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A310- 
57A2084,  excluding  Appendix  01,  dated  May 
3,  2002. 

(2)  Although  the  service  bulletin 
referenced  in  this  AD  specifies  to  submit 
information  to  the  manufacturer,  this  AD 
does  not  include  such  a  requirement. 

Conductivity  Test 

(b)  Within  600  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
electrical  conductivity  test  of  the  two  half 
fittings  holding  the  RAT  ejeqtion  jack,  to 
verify  correct  heat  treatment  of  the  half 
fittings,  per  the  service  bulletin. 

(1)  If  correct  heat  treatment  of  the  two  half 
fittings  is  verified,  no  further  action  is 
required  by  this  paragraph. 

(2)  If  incorrect  heat  treatment  of  any  half 
fitting  is  found  by  the  test  performed  in 
paragraph  (b)  of  this  AD,  perform  a  detailed 
inspection  of  the  two  half  fittings  for  any 
cracking  or  corrosion,  per  the  service 
bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(c)  For  any  half  fittings  that  require  a 
detailed  inspection  per  paragraph  (b)(2)  of 
this  AD:  Do  the  actions  specified  in 
paCragraph  (c)(1)  or  (c)(2)  of  this  AD,  as 
applicable,  per  the  service  bulletin. 

(1)  If  no  cracking  or  corrosion  is  found: 
Within  one  year  after  the  effective  date  of  this 


AD,  replace  the  two  half  fittings  with  half 
fittings  having  part  number  A5721023800000 
that  have  successfully  passed  the  electrical 
conductivity  test,  per  the  service  bulletin. 
(2)  If  any  cracking  or  corrosion  is  found: 
Before  further  flight,  replace  the  two  half 
fittings  with  half  fittings  having  part  number 
A5721023800000  that  have  successfully 
passed  the  electrical  conductivity  test,  per 
the  service  bulletin. 

Parts  Installation 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  half  fitting  having  part 
nimiber  A5721023800000  that  has  not 
successfully  passed  the  electrical 
conductivity  test  per  the  service  bulletin,  on 
any  airplane. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  ANM-1 16,  FAA,  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A310-57A2084, 
excluding  Appendix  01,  dated  May  3,  2002. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
263(B),  dated  May  15,  2002. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
October  16,  2003. 

Issued  in  Renton,  Washington,  on  August 
29,  2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-22708  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NiM-190-AD;  Amendment 
3»-1 3302;  AD  2003-1 8-1 1  ] 

RIN2120-AA64 

Airworthiness  Directives;  Gulfstream 
Model  G-V  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Gulfstream  Model 
G-V  series  airplanes.  This  action 
requires  a  one-time  inspection  of  the 
balance  weight  installation  of  the  left 
and  right  ailerons  for  correctly  installed 
attachment  components,  and  corrective 
action  if  necessary.  This  action  is 
necessary  to  prevent  separation  of  the 
balance  weights  of  the  aileron,  which 
could  result  in  jaqmiing  of  the  pilot's 
aileron  control  system,  subsequent  loss 
of  aileron  control,  and  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  September  26,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the.  Director 
of  the  Federal  Register  as  of  September 
26.  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  of  before 
November  10,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2003-NM- 
190-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-190-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  PO 
Box  2206.  M/S  D-10,  Savannah.  Georgia 
31402-9980.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register, 
.800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darby  Mirocha.  Aerospace  Engineer, 
ACE-116A,  FAA,  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  45D, 
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Atlanta,  Geoigia  30349;  telephone  (770) 
703-6095;  fax  (770)  703-6097. 
SUPPLEMEKTARY  INFORMATION:  The  FAA 
has  received  a  report  on  a  Gulfstream 
Model  G-V  series  airplane  of  loss  of 
aileron  control  authority  on  final 
approach  during  landing,  hivestigation 
revealed  that  the  outboard  balance 
weight  of  the  left  aileron  had  detached 
and  was  wedged  between  the  aileron 
juid  the  rear  beam  of  the  wing.  Further 
investigation  revealed  that  the 
attachment  hardware  (all  nine  fastener 
assemblies)  for  the  balance  weight  was 
missing.  Supporting  data  show  that  all 
the  attachment  hardware  was  not 
properly  installed  during  assembly. 
Separation  of  the  balance  weights  of  the 
aileron  could  result  in  jamming  of  the 
pilot's  aileron  control  system, 
subsequent  loss  of  aileron  control,  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Gulfstream  GV  Customer  Bulletin  104, 
dated  June  9,  2003  (hereafter  referred  to 
as  "the  service  bulletin"),  which 
describes  procedures  for  a  one-time 
inspection  of  the  balance  weight 
installation  of  the  left  and  right  ailerons 
for  correctly  installed  attachment 
components,  and  corrective  action  if 
necessary.  The  corrective  action 
includes  ensuring  proper  engagement  of 
the  self-locking  nut  by  verifying  that  one 
to  three  threads  of  the  screw/bolt  are 
protruding,  replacing  any  missing 
fasteners,  and  re-torqueing  any  loose 
fasteners.  Accomplishment  of  the 
actions  specified  above  is  intended  to 
adequately  address  the  identified  unsafe 
-condition.  Although  the 
Accomplishment  Instructions  of  the 
service  bulletin  describe  procedures  for 
recording  and  reporting  compliance 
with  the  serviee  bulletin,  this  AD  does 
not  require  those  actions. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD'requires  accomplishment 
of  the  actions  specified  in  the  service 
bulletin  described  previously,  except  as 
discussed  below. 

DifiRerence  Between  This  AD  and  the 
Service  Bulletin 

The  service  bulletin  refers  only  to  an 
"inspection"  of  the  balance  weight 
installation  of  the  left  and  right  ailerons 
for  correctly  installed  attachment 
components.  We  have  determined  that 


utes  in  the  service  bulletin 
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Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  id,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  :  12,  2002),  which  governs  the 
FAA's  airwc  rthiness  directives  system. 
The  regulati  5n  now  includes  material 
that  relates  to  altered  products,  special 
flight  permii  s,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  ic  entified  in  each  individual 
AD. 

Determinati  in  of  Rule's  Efifective  Date 

Since  a  sil  uation  exists  that  requires 
the  immedi£  te  adoption  of  this 
regulation,  1  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  ii  apracticable,  and  that  good 
cause  exists  "or  making  this  amendment 
effective  in  1  ass  than  30  days. 

Comments  I  ivited 

Although  his  action  is  in  the  form  of 
a  final  rule  t  lat  involves  requirements 
affecting  flig  it  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  cc  mment,  comments  are 
invited  on  tl  is  rule.  Interested  persons 
are  invited  ti )  comment  on  this  rule  by 
submitting  s  ich  written  data,  views,  or 
arguments  ai  •  they  may  desire. 
Communica  ions  shall  identify  the 
Rules  Docke  number  and  be  submitted 
in  triplicate  o  the  address  specified 
under  the  ca  ition  ADDRESSES.  All 
communicat  ons  received  on  or  before 
the  closing  c  ate  for  comments  will  be 
considered,  i  ind  this  rule  may  be 
amended  in  ight  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  s  extremely  helpful  in 
evaluating  tl  ,e  effectiveness  of  the  AD 
action  and  d  stermining  whether 
additional  n  lemaking  action  would  be 
needed. 

Submit  CO  nments  using  the  following 
format: 

•  Organiz ;  comments  issue-by-issue. 
For  example ,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  ch  ange  the  service  bulletin 
reference  as  avo  separate  issues. 

•  For  eacl  issue,  state  what  specific 
change  to  thi  s  AD  is  being  requested. 

•  Include  ustification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  r  (gulatory,  economic, 
environmen  al,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-190-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoKcies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency  . 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  fined 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
vmder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


t  r 
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§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-18-11    Gulfistream  Aerospace 

Corporation:  Amendment  39-13302. 
Docket  2003-NM-19O-AD. 

Applicability:  Model  G— V  series  airplanes, 
serial  numbers  501  through  667  inclusive, 
and  serial  number  699;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  balance 
\*eights  of  the  aileron,  which  could  result  in 
jamming  of  the  pilot's  aileron  control  system, 
subsequent  loss  of  aileron  control  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

One-Time  Inspection/Corrective  Action  if 
Necessary 

(a)  Within  the  next  50  landings  or  90  days 
after  the  effective  date  of  this  AD,  whichever 
is  first:  Do  a  one  time  general  visual 
inspection  of  the  balance  weight  installation 
of  the  left  and  right  ailerons  for  correctly 
installed  attachment  components  (including 
any  corrective  actions)  by  doing  all  the 
actions  specified  in  paragraphs  II.A.  through 
G.  of  the  Accomplishment  Instructions  of 
Gulfstream  GV  Customer  Bulletin  104,  dated 
June  9,  2003.  Do  the  actions  per  the  service 
bulletin.  Any  applicable  corrective  actions 
must  be  done  hefore  further  flight. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(AGO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Incorporation  by  Reference 

(c)  The  actions  shall  be  done  in  accordance 
with  Gulfstream  GV  Customer  Bulletin  104, 
dated  June  9,  2003.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Gulfstream  Aerospace 
Corporation,  PO  Box  2206,  M/S  D-10, 
Savannah,  Georgia  31402-9980.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crdwn  Center,  1895 
Phoenix  Boulevard,  suite  450,  Atlanta, 
Georgia;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
September  26,  2003. 

Issued  in  Renton,  Washington,  on 
September  4,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certiftcation  Service. 
[FR  Doc.  03-22991  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-411-AD;  Amendment 
39-13297;  AD  2003-18-06] 

RiN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A31 9-1 31  and  -1 32;  A320-231 ,  -232, 
and  -233;  and  A321-131  and  -231 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319-131  and-132;  A320-231,-232, 
and  -233;  and  A321-131  and  -231 
series  airplanes,  that  requires  installing 
new  anti-swivel  plates  and  weights  on 
the  engine  fan  cowl  door  latches  and  a 
new  hold-open  device.  This  action  is 
necessary  to  prevent  separation  of  the 
engine  fan  cowl  door  from  the  airplane  '^ 
in  flight,  which  could  result  in  damage 
to  the  airplane  and  hazards  to  persons 
or  property  on  the  ground.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  October  16,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  • 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  16, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  l^egulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319-131  and -132;  A320-231. 
-232,  and  -233;  and  A321-131  and 
-231  series  airplanes  was  published  as 
a  supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  November  21,  2002  (67  FR 
70192).  That  supplemental  NPRM 
proposed  to  require  installing  new  anti- 
swivel  plates  and  weights  on  the  engine 
fan  cowl  door  latches  and  a  new  hold- 
open  device. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
commenter  requests  two  changes  and 
due  consideration  has  been  given  to  the 
comments  received. 

Request  To  Delete  Requirement  for 
Installation  of  Weights/New  Anti- 
Swivel  Plates 

The  commenter  asks  that  the 
proposed  AD  be  changed  to  delete  the 
requirement  to  install  new  anti-swivel 
plates  and  weights  on  the  engine  fan 
cowl  door  latches.  The  commenter 
states  that  the  additional  weight  on  the 
latch  handles  has  not  been  found  to  be    . 
useful  in  preventing  undetected 
luilatched  cowls  because  airline 
mechanics  typically  re-latch  the  latch 
handle  to  the  hook  after  opening  the 
engine  fan  cowl  door  to  avoid  being  hit 
on  the  head.  If  re-latched,  the  weight  on 
the  handle  acts  as  a  counterweight,  and 
the  handle  swings  into  the  flush 
position,  which  causes  the  handle  to 
appear  as  stowed  and  locked. 

The  commenter  also  states  that  the 
new  anti-swivel  plates  create  a 
clearance  problem  with  the  drain  lines 
and  are  only  marginally  more  effective 
than  the  older-style  anti-swivel  plates. 
The  commenter  has  found  that  the  new 
anti-swivel  plates  are  easily  bent  if  the 
airline  mechanic  pulls  the  engine  fan 
cowl  door  open  using  the  latch  handle. 
Once  the  plates  are  bent,  they  tend  to  hit 
and  damage  engine  hardware,  including 
wire  harnesses,  fire  detectors,  and  drain 
lines,  creating  the  potential  for  engine 
anomalies  and  in-flight  engine 
shutdowns.  Furthermore,  the 
commenter  states  that  the  new  anti- 
swivel  plates  cannot  be  installed  on 
earlier  model  engines  because  the  drain 
tube  configuration  is  different.  Prior  to 
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the  installation  of  the  new  anti-swivel 
plates,  the  engines  will  have  to  be 
modified  to  include  the  new  drain  tube 
configivation,  at  significant  cost  to  the 
operator. 

The  FAA  does  not  concur  with  the 
request  to  delete  the  requirement  to 
install  new  anti-swivel  plates  and 
weights  on  the  engine  fan  cowl  door 
latches.  We  have  determined  that,  if  the 
latches  are  not  properly  engaged,  the 
new  anti-swivel  plates  and  weights  both 
ensure  that  the  latches  will  hang  down 
farther  than  they  did  with  the  previous 
latch  design,  thus  providing  greater 
visibility  of  non-engaged  latches,  hi 
addition,  even  if  a  mechanic  re-latches 
the  latch  handle  to  the  hook  and  the 
latch  swings  into  the  flush  position 
during  closing,  the  hold  open  device 
that  is  also  required  by  this  AD  will 
provide  a  clear  indication  that  the 
engine  fan  cowl  doors  are  not  closed 
and  latched.  Furthermore,  the  new  anti- 
swivel  plates  prevent  the  hook  from 
rising  above  the  keeper  ensuring  that  the 
hook  and  latch  hang  down  if  not 
properly  engaged.  Finally,  Airbus  has 
not  received  any  reports  of  new  anti- 
swivel  plates  that  have  been  bent  in 
production  or  in-service.  We  do  agree 
that  the  new  anti-swivel  plates  may 
create  a  clearance  problem  at  the 
niunber  3  latch  location  on  some  older 
airplanes.  We  have  coordinated  with 
Airbus  and  the  Direction  Generale  de 
TAviation  Civile,  the  airworthiness 
authority  for  France,  and  they  are  aware 
of  the  potenticd  clearance  problem. 
Operators  may  request  approval  of  an 
alternative  method  of  compliance  if  any 
interference  is  discovered  during 
accomplishment  of  this  AD.  We  have 
not  changed  this  final  rule  regarding 
this  issue. 

Request  To  Remove  Concurrent  Service 
BuUetin  Refierenced  in  Secondary 
Service  Information 

The  same  commenter  asks  that 
International  Aero  Engines  Service 
Bulletin  V2500-NAC-71-0227  not  be 
included  in  this  final  rule.  That  service 
bulletin  recommends  the  latch  handles 
of  the  engine  fan  cowl  doors  be  painted 
rpd.  The  commenter  states  that  the  paint 
is  susceptible  to  screwdriver  scratches 
and  chips  during  opening  of  the  engine 
fan  cowl  doors  and  is  often  covered 
with  oil  and  grease.  Furthermore,  the 
commenter  states  that  painting  the 
latches  would  not  increase  the  level  of 
safety.  The  conunenter  also  requests  that 
definition  be  provided  as  to  what 
percentage  of  the  latch  handles  should 
be  painted  red  to  provide  a  minimum 
level  of  compliance. 

We  concur  with  the  commenter.  The 
proposed  AD  does  not  require  operators 


to  do  the  act  ons  of  International  Aero 
Engines  Serv  ice  Bulletin  V2500-NAC- 
71-0227.  Th  f  proposed  AD  requires 
accomplishn  tent  of  the  actions  of  Airbus 
Service  Bulh  tin  A320-71-1028,  dated 
March  23,  2C  01,  which  refers  to 
International  Aero  Engines  Service 
Bulletin  V25pO-NAC-71-0256,  dated 
June  23,  199i,  as  an  additional  source 
of  service  innrmation  for 
accomplishment  of  the  actions.  Service 
Bulletin  V25l)0-NAC-71-0256 
recommends  accomplishment  of 
International  Aero  Engines  Service 
Bulletin  V25  )O-NAC-71-0227  as  a 
concinrent  s(  irvice  bulletin.  It  was  not 
our  intent  to  require  accomplishment  of 
Service  Bulh  tin  V2500-NAC-71-0227. 
Therefore,  it  is  up  to  the  operator  to 
determine  w  lether  or  not  to  incorporate 
Service  Bulh  tin  V2500-NAC-71-0227. 
A  new  Note  ; ;  has  been  included  in  this 
final  rule  to  ( lariiy  that  accomplishment 
of  Service  Bu  lletin  V2500-NAC-71- 
0227  is  not  n  quired;  and  all  subsequent 
notes  have  b^en  renumbered 
accordingly. 

Conclusion 
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Cost  Impact 

The  FAA  estimates  that  154  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

For  certain  airplanes,  it  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  modification 
(i.e.,  installation  of  new  anti-swivel 
plates  and  weights),  at  an  average  labor 
rate  of  $65  per  work  hour.  Required 
parts  will  cost  approximately  $1,400  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  modification  required  by 
this  AD  is  estimated  to  be  $1,725  per 
airplane. 

For  all  airplanes,  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  installation 
of  the  hold-open  device,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  will  cost  approximately 
$100  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$45,430,  or  $295  per  airplane. 

The  cost  impact  figures  discussed 
above- are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in"  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
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Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-18-06    Airbus:  Amendment  39-132i97. 
Docket  2000-NM-411-AD. 

Applicability:  Model  A319-131  and  -132; 
A320-231,  -232,  and  -233;  and  A321-131 
and  -231  series  airplanes;  certificated  in  any 
category;  except  those  airplanes  on  which  the 
following  have  been  incorporated:  Airbus 
Modifications  21948/P6222  and  30869  in 
production;  Airbus  Modifications  24259/ 
P6222  and  30869  in  production;  Airbus 
Modifications  24259/P6222  and  24259/P6473 
in  production;  or  Airbus  Service  Bulletin 
A320-71-1028,  dated  March  23,  2001,  in- 
service. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  engine  fan 
cowl  door  from  the  airplane  in  flight,  which 
could  result  in  damage  to  the  airplane  and 
hazards  to  persons  or  property  on  the  grotmd, 
accomplish  the  following: 

Modification  and/or  Installation 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  do  the  action(s)  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
appUcable. 

(1)  For  Configuration  01  airplanes 
identified  in  Airbus  Service  Bulletin  A320- 
71-1028,  dated  March  23,  2001:  Modify  the 


door  latches  of  the  fan  cowl  of  both  engines 
[i.e.,  installation  of  new  anti-swivel  plates 
and  weights),  and  install  a  new  hold-open 
device,  per  tha  service  bulletin. 

(2)  For  Ckinfiguration  02  airplanes 
identified  in  Airbus  Service  Bulletin  A320- 
71-1028,  dated  March  23,  2001:  Install  a  new 
hjold-open  device  per  the  service  bulletin. 

Note  2:  Airbus  Service  Bulletin  A320-71- 
1028  refers  to  International  Aero  Engines 
Service  Bulletin  V2500-NAC-71-0256,  dated 
June  23, 1999,  as  an  additional  source  of 
service  information  for  accomplishment  of 
the  required  actions.  International  Aero 
Engines  Service  Bulletin  V250O-NAC-71- 
0256  recommends  that  International  Aero 
Engines  Service  Bulletin  V250O-NAC-71- 
0227  be  accomplished  concurrently.  This  AD 
does  not  require  accomplishment  of 
International  Aero  Engines  Service  Bulletin 
V2500-NAC-71-0227. 

Alternative  Method  of  Compliance 

(b)  An  alternative  method  of  Comphance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-71-1028, 
dated  March  23,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  maybe 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
381(B),  dated  September  5,  2001. 

EfiEective  Date 

(e)  This  amendment  becomes  effective  on 
October  16,  2003. 


Issued  in  Renton,  Washington,  on  August 
29.  2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  03-22705  Filed  9-10-03;  8:45  am] 

BILLING  CODE  4810-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  38 

[Docket  No.  2001-MM-240-AD;  Amendment 
39-13301:  AD  2003-18-10] 

RIN2120-AA64 

Airworthiness  Directh^es;  Boeing 
Model  767-200,  -300,  -300F,  and 
-400ER  Series  Airplanes 

A6ENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  currently  requires 
revising  the  Airworthiness  Limitations 
Section  of  the  Maintenance  Planning 
Data  (MPD)  Document  (767 
Airworthiness  Limitations  Instructions 
(ALI)).  The  revision  incorporates  into 
the  ALI  certain  inspections  and 
compliance  times  to  detect  fatigue 
cracking  of  principal  structural  elements 
(PSE).  This  amendment  expands  the 
apphcability  in  the  existing  AD,  and 
requires  incorporating  a  new  revision 
into  the  Airworthiness  Limitations 
Section  of  the  MPD  Document.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  that  fatigue  cracking 
of  various  PSEs  is  detected  and 
corrected;  such  fatigue  cracking  could 
adversely  affect  the  structural  integrity 
of  these  airplanes.  This  action  is 
intended  to  address  the  identified 
iinsafe  condition. 
DATES:  Effective  October  16,  2003. 

The  incorporation  by  reference  of 
Appendix  B  of  Boeing  767  Maintenance 
Planning  Data  Document  D622T001, 
Revision  December  2002;  Subsection  B, 
Section  9,  of  Boeing  767  Maintenance 
Planning  Data  Document  D622TQ01-9,    - 
Revision  June  2000;  Subsection  B, 
Section  9,  of  Boeing  767  Maintenance 
Planning  Data  Document  D622T001-9, 
Revision  February  2001;  and  Subsection 
B,  Section  9,  of  Boeing  767  Maintenance 
Plaiming  Data  Document  D622T001-9. 
Revision  October  2002;  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
October  16,  2003. 

The  incorporation  by  reference  of 
Subsection  B  of  Boeing  767 
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Maintenance  Planning  Data  Document 
D622T001-9,  Revision  June  1997,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  June  1.  2001  (66  FR  21077, 
April  27,  2001). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTTHER  MFORMATION  COHTkCJ: 
Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6441;  fax  (425)  917-6590. 
SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  ofthe  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2001-08-28, 
amendment  3»-12205  (66  FR  21077, 
April  27,  2001),  which  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  3,  2003  (68  FR  9951). 
The  action  proposed  to  continue  to 
require  revising  the  Airworthiness 
Limitations  Section  of  the  Maintenance 
Planning  Data  (MPD)  Document  (767 
Airworthiness  Limitations  Instructions 
(ALI)).  The  revision  incorporates  into 
the  ALI  certain  inspections  and 
compliance  times  to  detect  fatigue 
cracking  of  principal  structural  elements 
(PSE).  Tlie  action  also  proposed  to 
expand  the  applicability  in  the  existing 
AD,  and  incorporate  a  new  revision  into 
the  Airworthiness  Limitations  Section 
ofthe  MPD  Document. 

Comments 

Interested  persons  have  been  afforded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  has  no  issues  with 
the  proposed  AD  and  is  in  the  process 
of  incorporating  the  actions  into  its 
Model  767  maintenance  program. 

Request  for  Certain  Clarification  of 
Certain  Paragraphs 

One  commenter  notes  that  the 
requirements  of  AD  2001-08-28  are 
restated  in  paragraphs  (a)  and  (b)  of  the 
proposed  AD,  and  the  new  requirements 
are  stated  in  paragraphs  (c)  and  (d)  of 
the  proposed  AD.  The  conunenter  states 


that,  since  the  intent  of  the  proposed  AD 
is  for  opera  ors  to  incorporate  the  new 
requiremen  s,  paragraphs  (c)  and  (d) 
should  be  c  arified  to  specify  that 
accomplishtnent  of  those  paragraphs 
terminates  1  he  requirements  specified  in 
paragraphs  a)  and  (b).  We  agree  with 
the  commei  iter;  howevet,  peiragraph  (b) 
merely  spe(  ifies  that  no  alternative 
inspections  or  inspection  intervals  shall 
be  approved  unless  an  alternative 
method  of  oompliance  (AMOC)  is 
approved,  il  does  not  contain  any 
requiremen  s.  Therefore,  paragraph  (c) 
of  this  final  rule  has  been  changed  for 
clarificatioi  to  include  the  statement 
that  accomi  ilishment  of  paragraph  (c) 
terminates  1  he  requirements  in 
paragraph  ( i)  of  this  AD. 

Another  <  ommenter  asks  that 
paragraph  ( ;)  of  the  proposed  AD  be 
changed  to  clarify  that  Appendix  B  is 
part  of  Boeing  Dociunent  D622T001,  not 
D622T001-p.  The  commenter  states  that 
the  ciurent  wording  incorrectly 
specifies  that  Appendix  B  is  part  of 
Boeing  Document  D622T001-9.  We 
agree  with  me  commenter  and  have 
changed  pai  agraph  (c)  of  this  final  rule 
for  clarifica  ion. 

Request  To  Delete  Paragraph  (e)(3) 

One  commenter  states  that  there  has 
been  no  change  to  any  airworthiness 
limitation  ifispection  in  the  June  2000 
revision  of  ftie  MPD,  so  that  revision  is 
still  a  valid  JAMOC  for  the  new 
requirements  specified  in  the  proposed 
AD.  Therefore,  the  commenter  suggests 
that  paragra  ph  (e)(3)  of  the  proposed 
AD;  which  i  pecifies  that  the  procedures 
in  Subsecti(  m  B  of  Boeing  Document 
D622T001- ),  Revision  June  2000,  are 
not  approve  d  as  AMOCs  with  paragraph 
(d)  of  this  AD;  be  deleted. 

We  agree  with  the  commenter.  We 
have  review  ed  Revisions  June  2000, 
February  20  01,  and  October  2002,  and 
find  the  onl  y  change  to  Subsection  B, 
Section  9,  ii  the  language  describing  the 
requiremen  to  reduce  inspection 
intervals  to  match  those  in  Section  8, 
once  the  ins  pection  threshold  is 
reached.  Al  revisions  contain  the  same 
inspections  and  are  acceptable  to  use  for 
accomplish  nent  of  the  actions  required. 
Therefore,  \  ^e  have  deleted  paragraph 
(e)(3)  of  this  final  rule,  as  well  as  the 
reference  to  paragraph  (e)(3)  that  was 
specified  in  paragraph  (e)(2)  ofthe 
proposed  A  3.  * 

Request  To  Change  Applicability 

One  conu  nenter,  the  manufacturer, 
asks  that  thi  (  Model  767-400  series  be 
removed  frc  m  the  applicability 
specified  in  the  proposed  AD.  The 
commenter  states  that  the  Model  767- 
400  is  not  a  i  "official"  type-certificated 


minor  model,  and  the  type  certificate 
data  sheet  (TCDS)  lists  only  the  Model 
767-400ER  series.  We  agree  with  the 
commenter;  as  the  TCDS  specifies  only 
the  Model  767-400ER  series,  we  have 
removed  all  references  to  the  Model 
767—400  series  from  this  final  rule 
accordingly. 

Request  To  Change  Compliance  Time 

One  commenter  states  that  the 
compliance  time  in  the  existing  AD  was 
three  years  from  June  1 ,  2001 ,  as 
specified  in  paragraph  (a)  of  the 
proposed  AD,  whereas  the  compliance 
time  in  the  n^w  requirements,  as 
specified  in  paragraph  (c)  of  the 
proposed  AD,  is  within  18  months  after 
the  effective  date  of  the  AD.  The 
commenter  asks  that  the  compliance 
time  for  paragraphs  (a)  and  (c)  of  the 
proposed  AD  be  changed  to  allow  one 
of  two  options.  Option  1 — The 
compliance  time  should  be  three  years 
from  the  release  date  of  the  AD.  Option 
2 — The  compliance  time  should  be  three 
years  from  the  release  date  of  the  AD  for 
airplanes  having  line  numbers  670 
through  895  inclusive,  and  18  months 
from  the  release  date  of  the  AD  for 
airplanes  having  line  niunbers  1  through 
669  inclusive.  The  conunenter  states 
that  this  will  give  operators  more 
flexibility,  while  retaining  the  intent  of 
the  existing  AD. 

We  do  not  agree  with  the  conunenter. 
The  commenter  provides  no  technical 
justification  for  changing  the 
compliance  time  as  requested.  A 
compliance  time  of  18  months,  rather 
than  3  years,  for  incorporating  the  latest 
revision  of  Subsection  B,  Section  9,  of 
Boeing  MPD  Dociunent  D622T001-9 
will  ensure  the  continued  safety  of  aging 
airplanes.  In  developing  an  appropriate 
compliance  time  for  the  actions  required 
by  this  AD,  the  FAA  considered  not 
only  the  safety  issues,  but  the 
manufactiuer's  reconunendations,  parts 
availability,  and  the  practical  aspect  of 
accomplishing  the  required  actions 
within  an  interval  paralleling  normal 
scheduled  maintenance  for  the  majority 
of  affected  operators.  In  light  of  all  of 
these  factors,  the  FAA  considers  18 
months  an  appropriate  compliance  time 
wherein  safety  will  not  be  adversely 
affected.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Remove  New  Revisions  to 
MPD 

One  commenter  asks  that  Revisions 
June  2000,  February  2001,  and  October 
2002  to  Subsection  B,  Section  9,  of 
Boeing  Document  D622T001-9  of  the 
MPD  be  removed  from  paragraph  (a)  of 
the  proposed  AD.  The  commenter  states 
that  the  existing  AD  only  referenced 
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Revision  Jime  1997,  and  did  not  include 
the  other  revision  levels  specified  in 
paragraph  (a)  of  the  proposed  AD.  The 
commenter  adds  that  the  other  revisions 
may  be  approved  as  AMOCs  for  the 
existing  AD. 

We  do  not  agree  with  the  commenter. 
The  revisions  that  have  been  added  to 
paragraph  (a)  of  this  AD  are  alternate 
revisions  that  have  been  previously 
approved  as  AMOCs  for  die 
requirements  in  paragraph  (a)  of  this 
AD,  and  are  acceptable  to  use  for 
accomplishment  of  the  actions  required. 
In  addition,  AMOCs  have  been  granted 
for  inspections  of  individual  repairs  and 
alterations  that  interfered  with  the 
inspections  specified  in  Section  9  of 
Boeing  MPD  Document  D622T001-9. 
The  intent  of  paragraph  (e)(2)  of  this 
final  rule  is  to  allow  operators  to 
continue  to  use  those  AMOCs  for  the 
accomplishment  of  the  inspections  in 
this  final  rule.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Chainges  to  14  CFR  Part  39 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAAs  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  AMOCs.  However, 
for  clarity  and  consistency  in  this  final 
rule,  we  have  retained  the  language  of 
the  NPRM  regarding  that  material. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  884 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  393 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  actions  that  are  currently 
required  by  AD  2001-08-28  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currentiy 
required  actions  is  estimated  to  be  $60 
per  airplane. 

The  new  actions  that  are  required  by 
this  AD  action  will  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
horn.  Based  on  these  figures,  the  cost 


impact  of  the  new  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$23,580,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specifit  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reetsons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prep£u«d  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportaticHi.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40113. 44701. 


§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-12205  (66  FR 
21077,  April  27.  2001),  and  by  adding  a 
new  airworthiness  directive  (AD),  ' 

amendment  39-13301,  to  read  as 
follows: 

2003-18-10  Boeing:  Amendment  39-11301. 
Docket  2001-NM-240-AD.  Supersedes 
AD  2001-08-28.  Amendment  39-12205. 
Applicability:  Model  767-200,  -300, 

-300F,  and  -400ER  series  airplanes  having 

line  numbers  1  tlirough  895  inclusive, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aflected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  fatigue  cracking  of  various 
principal  structural  elements,  which  could 
adversely  affect  the  structural  integrity  of 
these  airplanes,  is  detected  and  corrected, 
accomplish  the  following: 

Restatement  of  Requihements  of  AD  2001- 
08-28 

Revise  Section  9  of  the  Boeing  767 
Maintenance  Planning  Data  (MPD)  Document 

(a)  For  Model  767-200  and  -300  series 
airplanes  having  line  numbers  1  through  669 
inclusive:  Witiiin  3  years  after  June  1,  2001 
(the  effective  date  of  AD  2001-08-28, 
amendment  39-12205),  revise  Subsection  B, 
Section  9,  of  Boeing  767  MPD  Document 
D622T001-9,  entitled  "Airworthiness 
Limitations  and  Certification  Maintenance 
Requirements,"  to  incorporate  Revision  June 
1997,  June  2000,  February  2001,  or  October 
2002. 

Note  2:  The  referenced  Subsection  B 
contains  a  requirement  that  cracks  found 
during  the  specified  inspections  be  reported 
to  the  Seattle  Aircraft  Certification  Office 
(AGO),  FAA.  Information  collection 
requirements  contained  in  this  r^ulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501.  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

Note  3:  For  the  purposes  of  this  AD,  the 
terms  principal  structural  elements  (PSEs)  as 
used  in  this  AD,  and  structural  significant 
items  (SSIs)  as  used  in  Section  9  of  Model 
767  MPD  Document,  are  considered  to  be 
interchangeable. 
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Alternative  Inspections  and  Inspection 
Intervals 

(b)  Except  as  provided  by  paragraph  (e)(1) 
of  this  AD:  After  the  actions  required  by 
paragraph  (a)  of  this  AO  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  shall  be  approved  for  the 
SSIs  contained  in  Section  9  of  Boeing  767 
MPD  Document  D622T001-9,  Revision  June 
1997,  June  2000,  6r  February  2001. 

New  Requireinents  of  This  AD 

Revise  Section  9  of  the  Boeing  767  MPD 

(c)  For  Model  767-200,  -300,  -300F,  and 
-400ER  series  airplanes  having  line  numbers 
1  through  895  inclusive:  Within  18  months 
after  the  effective  date  of  this  AD,  revise 
Subsection  B,  Section  9,  of  Boeing  767  MPD 
Document  D622T0O1-9,  entitled 
"Airworthiness  Limitations  and  Certification 
Maintenance  Requirements,"  to  incorporate 
Revision  October  2002;  and  Appendix  B  of 
Boeing  767  MPD  Document  D622T001, 
Revision  December  2002.  Accomplishment  of 


this  paragraph  terminates  the  requirements  in 
paragraph  (a)  of  this  AD. 

Alternative  In  ipections  and  Inspection 
Intervals 


:  Af  er 


(d)  Except 
of  this  AD: 
paragraph  (c 
accomplished 
inspection 
SSIs  containei  1 
MPD  Documett 
October  2002 


provided  by  paragraph  (e)(1) 
the  actions  required  by 
)f  this  AD  have  been 
no  alternative  inspections  or    ' 
intervals  shall  be  approved  for  the 
in  Section  9  of  Boeing  767 
D622T001-9,  Revision 


Alternative  \^thods 
(e)(1)  An  alfemative 


of  Compliance 

method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  a(  ceptable  level  of  safety  may  be 
used  if  approi  ed  by  the  Manager,  Seattle 
AGO.  Operate  rs  shall  submit  ^eir  requests 
through  an  ap  Dropriate  FAA  PrincipaJ 
Maintenance  '.  nspecior,  who  may  add 
comments  an(  then  send  it  to  the  Manager, 
Seattle  AGO 

Table  1  J— Service  Documents 


(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2001-08-28,  amendment  39-12205,  are 
approved  as  alternative  methods  of 
compliance  vtrith  paragraphs  (a)  and  (c)  of 
this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  the  applicable  documents  listed  in 
Table  1  of  this  AD,  as  follows: 


Document 


Page  numtjers 


Revision 


Appendn  B  of  Boeing  767,  Maintenance  Plan- 
ning Data  Document  0622T001 . 

Sutisection  B  of  Boeing  767  Maintenance  Plan- 
ning Data  Document  D622T001-9. 

Subsection  B,  Section  9,  of  Boeing  767,  Main> 
tenance  Planning  Data  Document 
D622T001-9. 

Subsection  B,  Section  9,  of  Boeing  767  Mainte- 
nance Planning  Data  Document  D622T001-9. 

Subsection  B,  Section  9,  of  Boeing  767  Mainte- 

■    nance  Planning  Data  Document  D622T001-9. 


Forward,  PagesA-N  

List  of  Etfectr  re  Pages,  Page  9.0-5 

List  of  Effectr  re  Pages,  Page  9.0-6 

I 

List  of  Effective  Pages,  Page  9.0^ 

I 
List  of  Effective  Pages,  Page  9.0-7 


(1)  The  incorporation  by  reference  of 
Appendix  B  of  Boeing  767  Maintenance 
Planning  Data  Document  D622T001,  Revision 
December  2002;  Subsection  B,  Section  9,  of 
Boeing  767  Maintenance  Planning  Data 
Document  D622T001-9,  Revision  June  2000; 
Subsection  B,  Section  9,  of  Boeing  767 
Maintenance  Planning  Data  Document 
D622T001-9,  Revision  February  2001;  and 
Subsection  B,  Section  9,  of  Boeing  767 
Maintenance  Planning  Data  Document 
D622T001-9,  Revision  October  2002;  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Subsection  B  of  Boeing  767  Maintenance 
Planning  Data  Document  D622T001-9, 
Revision  June  1997,  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
June  1,  2001  (66  FR  21077,  April  27.  2001). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
October  16,  2003. 


December  2002. 
June  1997. 
June  2000. 

February  2001 . 
October  2002. 


Issued  in  R«  nton,  Washington,  on 
September  4, 
AH  Bahrami, 
Acting  Manag^, 
Directorate.  A 

[FR  Doc.  03-2E990 

BILUNG  CODE  4(  10-13-P 


003. 

r.  Transport  Airplane 
rcraft  Certification  Service. 
Filed  9-10-03;  8:45  am] 


SOCIAL  SE(  ;URrTY  ADMINISTRATION 

20  CFR  Part  416 
RIN  0960-AF43 

Access  to  triformation  Held  by 
Financial  Institutions 


AGENCY:  Soc 
ACHON:  Fina 


al  Security  Administration, 
rule. 


SUMMARY:  W  3  are  revising  our 
regulations  1 3  implement  a  law  that  will 
enhance  our  access  to  financial  account 
information  if  Supplemental  Security 
Income  (SSI^  applicants  and  recipients 
and  other  ini  lividuals  whose  income 
and  resource  s  we  consider  as  being 
available  to  (he  applicant  or  recipient. 
EFFECTIVE  OATte:  These  regulations  are 
effective  October  14,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Sussman,  Regulations  Officer, 
Office  of  Regulations,  100  Altmeyer 
Building,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401, 
reguIations@ssa.gov,  (410)  965-1767  or 
TTY  (410)  966-5609  for  information 
about  these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  numbers,  1-800-772- 
1213  or  TTY  1-800-325-0778  or  visit 
our  Internet  Web  site,  Social  Security 
Online,  at  http:// 
www.socialsecurity.gov/. 

Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register 
on  the  Internet  site  for  the  Government 
Printing  Office: /jttp;// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html.  It  is  also  available  on  our 
Internet  site,  Social  Security  Online: 
h  tip  J/www.socialsecurity.gov/ 
regulations. 

SUPPLEMENTARY  INFORMATION: 


II 
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Background 

Section  1631(e)(1)(B)  of  the  Social 
Security  Act  (the  Act)  requires  the 
Commissioner  of  Social  Security  to 
verify  all  relevant  infonnation  provided 
regarding  the  eligibility  of  SSI 
applicants  and  recipients.  Section  213 
of  the  Foster  Care  Independence  Act  of 
1999.  Public  Law  106-169,  amended 
section  1631(e)(1)(B)  of  the  Act  to  grant 
the  Commissioner  new  authority  with 
respect  to  verifying  financial  accounts. 
Under  section  213,  the  Commissioner 
may  require  each  SSI  applicant  or 
recipient  to  provide  us  with  permission 
to  obtain  any  financial  record  (as 
defined  in  section  1101(2)  of  the  Right 
to  Financial  Privacy  Act)  held  by  any 
financial  institution  (as  defined  in 
section  1101(1)  of  the  Right  to  Financial 
Privacy  Act)  with  respect  to  the 
applicant  or  recipient.  This  law  also 
allows  the  Commissioner  to  require 
such  permission  from  deemors  [i.e. 
individuals  whose  income  and 
resources  we  consider  as  being  available 
to  the  applicant  or  recipient). 

This  law  requires  us  to  tell  you,  or 
any  other  person  whose  income  and 
resources  we  consider  as  being  available 
to  you,  how  we  will  use  the  permission 
and  how  long  the  permission  lasts.  It 
also  allows  us  to  request  the  information 
from  financial  institutions  without 
furnishing  a  copy  of  the  permission  to 
the  financial  institution.  We  may 
request  the  information  from  financial 
institutions  at  any  time  we  think  it  is 
needed  to  determine  your  eligibility  or 
payment  amount.  Requests  under  this 
provision  are  considered  to  meet  the 
requirements  of  the  Right  to  Financial 
Privacy  Act  regarding  identification  and 
description  of  the  financial  record  to  be 
disclosed. 

This  law  also  allows  us  to  deny  your 
SSI  eligibility  or  suspend  your  SSI 
eligibility  if  you,  or  any  person  whose 
income  and  resources  we  consider  as 
being  available  to  you,  refuses  to 
provide  or  cancels  the  permission. 

Explanation  of  Changes 

The  Commissioner  is  exercising  her 
authority  under  section  213  of  the 
Foster  Care  Independence  Act  of  1999 
by  promulgating  new  rules  to  make 
giving  permission  to  contact  financial 
institutions  a  condition  of  SSI 
eligibility.  Therefore,  we  are  amending 
our  regulations  by  adding  a  new  section 
§  416.207  to  explain  that  in  order  to 
receive  SSI  benefits,  you  must  give  us 
permission  to  contact  any  financial 
institution,  and  request  any  financial 
records  that  financial  institution  may 
have  for  you.  The  section  further 
explains  that  the  permission  to  contact 


financial  institutions  is  required  from 
anyone  whose  income  and  resources  we 
consider  as  being  available  to  you, 
unless  there  is  good  cause  why  the 
permission  cannot  be  obtained.  This 
section  also  explains  that  the  • 

permission  to  contact  financial 
institutions  lasts  until  one  of  the 
following  terminating  events  occur: 

(1)  You  cancel  the  permission  in 
writing  and  provide  the  writing  to  us. 

(2)  The  deemor  cancels  their 
permission  in  vmting  and  provides  the 
writing  to  us. 

(3)  The  basis  on  which  we  consider  a 
deemor's  income  and  resources 
available  to  you  ends,  e.g.  when  spouses 
separate  or  divorce  or  a  child  attains  age 
18. 

(4)  Yoiu  application  for  SSI  is  denied, 
and  the  denial  is  final.  A  denial  is  final 
when  made,  unless  you  appeal  the 
denial  timely  as  described  in 

§§  416.1400  through  416.1499. 

(5)  You  are  no  longer  eligible  for  SSI 
as  described  in  §§416.1331  through 
416.1335. 

This  section  explains  that  we  will  ask 
financial  institutions  for  this 
information  when  we  think  that  it  is 
necessary  to  determine  SSI  eligibility 
and  payment  amount.  This  section 
defines  a  financial  institution  as  any 
bank,  savings  bank,  credit  card  issuer, 
industrial  loan  company,  trust 
company,  savings  association,  building 
and  loan,  homestead  association,  credit 
union,  consumer  finance  institution,  or 
any  other  financial  institution  as 
defined  in  section  1101(1)  of  the  Right 
to  Financial  Privacy  Act.  The  section 
also  defines  a  financial  record  as  an 
original  of,  a  copy  of,  or  information 
known  to  have  been  derived  from  any 
record  held  by  the  financial  institution 
pertaining  to  your  relationship  with  the 
financial  institution. 

In  addition,  we  are  revising  ciurent 
§  416.200  to  add  the  new  section 
§  416.207  as  a  reference,  to  redesignate 
current  §416.1321  as  §416.1320.  and  to 
add  anew  section  §416.1321, 
"Suspension  for  not  giving  us 
permission  to  contact  financial 
institutions,"  to  Subpart  M  as  a  reason 
for  suspending  SSI  benefits. 

Public  Conunents 

On  May  2,  2002,  we  published 
proposed  rules  in  the  Federal  Register 
at  67  FR  22021  and  provided  a  60-day 
period  for  interested  parties  to 
comment.  We  received  comments  from 
ten  organizations  and  four  individuals. 
Because  some  of  the  comments  received 
were  quite  detailed,  we  have  condensed, 
summarized  or  paraphrased  them  in  the 
discussion  below.  We  address  all  of  the 
significant  issues  raised  by  the 


commenters  that  are  within  the  scope  of 
the  proposed  rules.  We  have  made 
revisions  to  the  proposed  rules  to 
address  some  of  the  concerns  of  the 
conunenters. 

Comment:  Ten  organizations 
submitted  comments  regarding  the  fact 
that  deemors  (j.e.  individuals  whose 
income  and  resources  we  consider  as 
being  available  to  the  applicant  or 
recipient)  are  required  to  provide  us 
with  permission  to  obtain  any  financial 
record  held  by  any  financial  institution 
with  respect  to  the  deemor  as  a 
condition  of  the  applicant's  or 
recipient's  eligibility.  Specifically,  these 
organizations  stated  that  we  should 
provide  a  good  cause  exception  for 
applicants  and  recipients  who  act  in 
good  faith  to  obtain  the  permission  from 
the  deemor.  but  are  unable  to  do  so 
through  no  fault  of  thsir  own.  In 
addition,  six  organizations  stated  that 
we  should  provide  a  good  cause 
exception  from  this  third  party 
requirement  for  applicants  and 
recipients  who  are  victims  of  domestic 
violence.  These  organizations  believe 
that  it  is  improper  to  deny  or  suspend 
benefits  because  of  the  actions  of  a  third 
party. 

Response:  After  careful  consideration, 
we  have  decided  to  include  a  limited 
good  cause  exception.  We  believe  a 
good  cause  exception  is  warranted 
because  it  is  consistent  with  our  current 
policy.  Good  cause  might  exist  in  cases 
where  the  applicant  or  recipient  cannot 
obtain  permission  from  a  deemor  to 
access  their  financial  records  because 
the  deemor  is  harassing,  abusing,  or 
endangering  the  life  of  the  applicant  or 
recipient.  Good  cause  may  also  exist  in 
cases  where  the  applicant  or  recipient 
acts  in  good  faith  to  obtain  the 
permission  from  certain  deemors,  but  is 
unable  to  do  so  through  no  fault  of  their 
own.  We  have  revised  §§  416.207  (g) 
and  416.1321(a).  and  added  §  416.207(h) 
to  include  the  good  cause  exception. 
These  provisions  are  consistent  with  our 
ciurent  policy  regarding  a  third  party's 
failure  to  cooperate. 

In  §  416.207(h)(3)  we  explain  that 
good  cause  does  not  apply  if  certain 
deemors  [i.e.  someone  whose  income 
and  resources  we  consider  as  available 
to  you)  refuse  to  give  us  permission  to 
access  their  financial  records.  It  is  our 
long-standing  policy  to  deny  an 
applicant  benefits  or  suspend  a 
recipient's  benefits  if  the  applicant  or 
recipient's  prospective  or  appointed 
representative  payee,  who  is  also  the 
legal  guardian  or  parent  with  custody  of 
a  minor  child,  or  if  an  alien's  sponsor 
or  sponsor's  living-with  spouse,  fails  to 
provide  requested  information.  In  these 
situations,  the  legal  guardian  or 
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custodial  parent  stands  in  the  shoes  of 
a  legally  incompetent  individual.  The 
sponsor  of  an  alien  likewise  has  taken 
on  a  special  obligation  with  respect  to 
the  alien  by  signing  an  afHdavit  of 
support.  It  is  these  special  legal  statuses 
that  distinguisji  these  deemors  from 
others. 

Refusal  on  the  part  of  a  parent  or  legal 
guardian  to  comply  with  an 
authorization  request  from  us  is  the 
same  as  the  applicant  or  recipient 
themselves  refusing  to  comply,  hi  the 
sponsor's  situation,  a  refusal  to  comply 
would  be  inconsistent  with  their 
obligation  under  the  affidavit  to  support 
the  recipient  and  could  undermine  the 
intent  of  the  affidavit  of  limiting  the 
expenditure  of  public  funds.  Thus,  the 
good  cause  exception  is  not  designed  to 
address  such  situations,  but  instead  is 
intended  primarily  for  the  situation  of  a 
married  recipient  whose  uncooperative 
spouse  lives  in  the  same  household  but 
does  not  stand  in  the  shoes  of  the 
recipient  nor  does  the  spouse  have  a 
delineated  obligation  of  support. 
However,  if  a  deemor  as  outlined  in 
§  416.207(h)(3)  refuses  to  provide  us 
access  to  his  or  her  financial  records,  we 
would  not  find  good  cause  for  such  a 
refusal. 

Comment:  Two  organizations 
submitted  comments  reconunending 
that  we  revise  our  language  when  we 
refer  to  "emyone  whose  income  and 
resources  we  consider  as  being  available 
to  you."  The  organizations  believe  that 
it  would  be  useful  to  insert  language, 
which  states  that  deeming  situations  are 
the  only  circumstances  when  third  party 
permission  will  be  required. 

Response:  While  we  did  not  adopt 
this  suggestion,  we  made  a  clarification 
to  show  that  the  individuals  in  question 
are  deemors.  We  believe  the  language 
used  is  appropriate  and  is  consistent 
with  the  language  in  section  213  of  the 
Foster  Care  Independence  Act  of  1999. 
In  the  background  section  we  state  that 
"individuals  whose  income  and 
resources  we  consider  as  being  available 
to  the  applicant  or  recipient"  are 
deemors  and  the  words  "i.e.  deemors," 
were  inserted  in  §  416.207(a). 

Comment:  Two  organizations  stated 
that  we  should  include  a  provision  that 
states  that  the  permission  we  obtain  to 
access  the  financial  records  of  third 
parties  (i.e.  deemors)  will  terminate 
when  deeming  is  no  longer  required. 

Response:  We  are  adopting  tnis 
suggestion.  The  regulation  states  that 
"you  must  also  provide  us  with 
permission  from  anyone  whose  income 
and  resources  we  consider  as  being 
available  to  you,  i.e.,  deemors  [see 
§§416.1160,  416.1202,  416.1203.  and 
416.1204)."  We  have  revised 
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rocedures 


Regulatory  F  lexibility  Act 

We  certify  that  these  final  regulations 
will  not  hav<  a  significant  economic 
impact  on  a  i  lubstantial  number  of  small 
entities  beca  ise  they  affect  only 
individuals.  Fherefore,  a  regulatory 
flexibility  an  ilysis  as  provided  in  the 
Regulatory  F  exibility  Act,  as  amended, 
is  not  requin  id. 

Paperwork  h  eduction  Act 

These  fina  rules  contain  reporting 
requirement!  at  §416.207  and 
§  416.1321.  \  /e  solicited  comments  on 
these  requirements  on  May  2,  2002  in 
proposed  ml  js  published  in  the  Federal 
Register  at  6! '  FR  22021  and  provided  a 
60-day  perioi  1  for  interested  parties  to 
comment.  Bj  sed  on  comments  received, 
we  have  mac  e  revisions  to  the  proposed 
rules  to  addr  jss  some  of  the  concerns  of 
the  comment  srs  [see  Public  Comments 
section).  Hov  rever,  these  revisions  did 
not  alter  the  i  eporting  requirements 
imposed  on  1  le  public  in  the  final  rule. 

The  public  reporting  burden  is 
accounted  fo  •  in  the  Information 
Collection  R(  quests  for  the  various 
forms  that  th !  public  uses  to  submit  the 
information  1  o  SSA.  Consequently,  a  1- 
hour  placehc  Ider  burden  is  being 
assigned  to  t]  le  specific  reporting 
requirement(  s)  contained  in  these  rules. 
The  forms  us  jd  to  collect  this 
information  \  iriH  not  change  as  a  result 
of  this  rule. 

An  Informi  tion  Collection  Request 
Has  been  sub;  nitted  to  OMB.  We  will 
publish  a  not  ice  in  the  Federal  Register 
upon  OMB  a]  )proval  of  the  information 
collection  re(  uirement(s). 

(Catalog  of  Fee  eral  Domestic  Assistance 
Program  No.  9(  .006,  Supplemental  Security 
Income) 
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benefits.  Public  Assistance  programs, 
reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  July  11,  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

■  For  the  reasons  set  out  in  the  preamble, 
we  are  amending  part  416,  subparts  B 
and  M  of  chapter  III,  title  20,  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  B— [Amended] 

■  1.  The  authority  citation  for  Subpart  B 
of  part  416  continues  to  read  as  follows: 

Authority:  Secs.702(a)(5),  1110(b),  1602, 
1611,  1614,  1615(c),  1619(a),  1631,  and  1634 
of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5).  1310(b),  1381a,  1382,  1382c, 
1382d(c),  1382h(a),  1383,  and  1383c);  sees. 
211  and  212,  Pub.  L.  93-66,  87  Stat.  154  and 
155  (42  U.S.C.  1382  note);  sec.  502(a),  Pub. 
L.  94-241,  90  Stat.  268  (48  U.S.C.  1681  note); 
sec.  2,  Pub.  L.  99-643,  100  Stat.  3574  (42 
U.S.C.  1382h  note). 

■  2.  Revise  the  last  sentence  of  §416.200 
to  read  as  follows: 

§416.200    Introduction. 

*  *  *  You  continue  to  be  eligible 
unless  you  lose  your  eligibility  because 
you  no  longer  meet  the  basic 
requirements  or  because  of  one  of  the 
reasons  given  in  §§416.207  through 
416.216. 

■  3.  Add  a  new  §  416.207  under  the 
undesignated  center  heading  REASONS 
WHY  YOU  MAY  NOT  GET  SSI 
BENEFITS  FOR  WHICH  YOU  ARE 
OTHERWISE  EUGIBLE,  to  read  as 
follows: 

§416.207    You  do  not  give  us  permission 
to  contact  financial  institutions. 

(a)  To  be  eligible  for  SSI  payments 
you  must  give  us  permission  to  contact 
any  financial  institution  and  request  any 
financial  records  that  financial 
institution  may  have  about  you.  You 
must  give  us  this  permission  when  you 
apply  for  SSI  payments  or  when  we  ask 
for  it  at  a  later  time.  You  must  also 
provide  us  with  permission  from 
anyone  whose  income  and  resoiuces  we 
consider  as  being  available  to  you,  i.e., 
deemors  (see  §§416.1160,  416.1202, 
416.1203,  and  416.1204). 

(b)  Financial  institution  means  any: 

(1)  Bank, 

(2)  Savings  bank. 

(3)  Credit  card  issuer, 

(4)  Industrial  loan  company, 

(5)  Trust  company, 

(6)  Savings  association, 
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(7)  Building  and  loan, 

(8)  Homestead  association, 

(9)  Credit  union, 

(10)  Consumer  finance  institution,  or 

"  (11)  Any  other  financial  institution  as 
defined  in  section  1101(1)  of  the  Right 
to  Financial  Privacy  Act. 

(c)  Financial  record  means  an  original 
of,  a  copy  of,  or  information  known  to 
have  been  derived  from  any  jecord  held 
by  the  financial  institution  pertaining  to 
your  relationship  with  the  financial 
institution. 

(d)  We  may  ask  any  financial 
institution  for  information  on  any 
financial  account  concerning  you.  We 
may  also  ask  for  information  on  any 
financial  accounts  for  anyone  whose 
income  and  resources  we  consider  as 
being  available  to  you  [see  §§  416.1160, 
416.1202,  416.1203.  and  416.1204). 

(e)  We  ask  financial  institutions  for 
this  information  when  we  think  that  it 
is  necessary  to  determine  your  SSI 
eligibility  or  payment  amount. 

(f)  Your  permission  to  contact 
financial  institutions,  and  the- 
permission  of  anyone  whose  income 
and  resources  we  consider  as  being 
available  to  you,  i.e.,  a  deemor  (see 
§§416.1160,  416.1202,  416.1203,  and 
416.1204),  remains  in  effect  until  a 
terminating  event  occurs.  The  following 
terminating  events  only  apply 
prospectively  and  do  not  invalidate  the 
permission  for  past  periods. 

(1)  You  cancel  your  permission  in 
writing  and  provide  the  Vvriting  to  us. 

(2)  The  deemor  cancels  their 
permission  in  writing  and  provides  the 
writing  to  us. 

(3)  The  basis  on  which  we  consider  a 
deemor's  income  and  resom-ces 
available  to  you  ends,  e.g.  when  spouses 
separate  or  divorce  or  a  child  attains  age 
18. 

(4)  Your  application  for  SSI  is  denied, 
and  the  denial  is  final.  A  denial  is  final 
when  made,  unless  you  appeal  the 
denial  timely  as  described  in 
§§416.1400  through  416.1499. 

(5)  You  are  no  longer  eligible  for  SSI 
as  described  in  §§416.1331  through 
416.1335. 

(g)  If  you  don't  give  us  permission  to 
contact  any  financial  institution  and 
request  any  financial  records  about  you 
when  we  think  it  is  necessary  to 
determine  your  SSI  eligibility  or 
payment  amount,  or  if  you  cancel  the 
permission,  you  cannot  be  eligible  for 
SSI  payments.  Also,  except  as  noted  in 
paragraph  (h),  if  anyone  whose  income 
and  resources  we  consider  as  being 
available  to  you  [see  §§416.1160, 
416.1202,  416.1203,  and  416.1204) 
doesn't  give  us  permission  to  contact 
any  financial  institution  and  request  any 
financial  Fecords  about  that  person 


when  we  think  it  is  necessary  to 
determine  your  eligibility  or  payment 
amount,  or  if  that  person  cancels  the 
permission,  you  cannot  be  eligible  for 
SSI  payments.  This  means  that  if  you 
are  applying  for  SSI  payments,  you 
cannot  receive  them.  If  you  are  receiving 
SSI  payments,  we  will  stop  your 
payments. 

(h)  You  may  be  eligible  for  SSI 
payments  if  there  is  good  cause  for  your 
being  unable  to  obtain  permission  for  us 
to  contact  any  financial  institution  and 
request  any  financial  records  about 
someone  whose  income  and  resources 
we  consider  as  being  available  to  you 
(see  §§416.1160,  416.1202,  416.1203. 
and  416.1204). 

(1)  Good  cause  exists  if  permission 
cannot  be  obtained  from  the  individual 
and  there  is  evidence  that  the  individual 
is  harassing  you,  abusing  you,  or 
endangering  your  life. 

(2)  Good  cause  may  exist  if  an 
individual  other  than  one  listed  in 
paragraph  (h)(3)  of  this  section  refuses 
to  provide  permission  and:  you  acted  in 
good  faith  to  obtain  permission  from  the 
individual  but  were  unable  to  do  so 
through  no  fault  of  your  own,  or  you 
cooperated  with  us  in  our  efforts  to 
obtain  permission. 

(3)  Good  cause  does  not  apply  if  the 
individual  is  your  representative  payee 
and  your  legal  guardian,  if  you  are  a 
minor  child  emd  the  individual  is  your 
representative  payee  and  your  custodial 
parent,  or  if  you  are  an  alien  and  the 
individual  is  your  sponsor  or  the 
sponsor's  living-with  spouse. 

Subpart  Ml — [Amended] 

■  4.  The  authority  citation  for  subpart  M 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1129A,  1611- 
1615,  1619,  and  1631  of  the  Social  Security 
Act  (42  U.S.C.  902(a)(5),  1382-1382d,  1382h, 
1383  and  1320a-8a). 

■  5.  Redesignate  §416.1321  as 
§416.1320  and  add  new  §416.1321  to 
read  as  follows: 

§  416.1 321     Suspension  for  not  giving  us 
permission  to  contact  financial  institutions. 

(a)  If  you  don't  give  us  permission  to 
contact  any  financial  institution  and 
request  any  financial  records  about  you 
when  we  think  it  is  necessary  to 
determine  your  SSI  eligibility  or 
payment  amount,  or  if  you  cancel  the 
permission,  you  cannot  be  eligible  for 
SSI  payments  [see  §416.207)  and  we 
will  stop  your  payments.  Also,  if  anyone 
whose  income  and  resources  we 
consider  as  being  available  to  you  (see 
§§416.1160,  416.1202,  416.1203  and 
416.1204)  doesn't  give  us  permission  to 
contact  any  financial  institution  and 


request  any  financial  records  about  that 
person  when  we  think  it  is  necessan,'  to 
determine  your  SSI  eligibility  or 
payment  amount,  or  that  person  cancels 
the  permission,  you  cannot  be  eligible 
for  SSI  payments  and  we  will  stop  your 
payments.  We  will  not  find  you'^ 
ineligible  and/or  stop  your  payments  if 
the  person  whose  income  and  resources 
we  consider  as  being  available  to  you 
fails  to  give  or  continue  permission  and 
good  cause*  as  discussed  in 
§ 416.207(h),  exists. 

(b)  We  will  suspend  your  payments 
starting  with  the  month  after  the  month 
in  which  we  notify  you  in  writing  that: 

(1)  You  failed  to  give  us  permission  to 
contact  any  financial  institution  and 
request  any  financial  records  about  you. 
or 

(2)  Theperson(s)  whose  income  and 
resources  we  consider  as  being  available 
to  vou  failed  to  give  us  such  permission. 

(c)  If  you  are  otherwise  eligible,  we 
will  start  your  benefits  in  the  month 
following  the  month  in  which: 

(1)  You  give  us  permission  to  contact 
any  financial  institution  and  request  any 
financial  records  about  you,  or 

(2)  The  person(s)  whose  income  and    T 
resources  we  consider  as  being  available 
to  you  gives  us  such  permission. 

■  6.  Revise  references  from  "§416.1321" 
to  read  "§416.1320"  in  the  following 
sections: 

a.  §416.421(a); 

b.  §416.640(e)(5)(iii); 

c.  §416. 1231(b)(9); 
d.§  416.1242(d); 

e.  §416.1245(b)(5); 
f.§  416.1247(b): 
g.  §416.1335; 
h.  §416.1337(b)(3)(ii); 
i.  §416.1618(d)(3)(i); 
j.  §416.1618(d)(3)(ii);and 
X  §416.1618(d)(3)(iv). 

[FR  Doc.  03-23134  Filed  9-10-03:  8:45  am] 
BILUNG  CODE  4191-02-P 
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RiN1140-AA20 

Implementation  of  the  Safe  Exploshres 
Act,  Title  XI,  Subtitle  C  of  Public  Law 
107-296 — Delivery  of  Explosive 
Materials  by  Common  or  Contract 
Carrier 

AGENCY:  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives;  Department  of 
Justice. 
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ACnON:  Interim  final  rule  with  request 
for  comments. 

summary:  The  Department  of  Justice  is 
amending  current  regxilations  of  the 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF)  to  remove  the 
requirement  that  common  or  contract 
carriers  taking  possession  of  explosive 
materials  for  delivery  to  a  licensee  or 
permittee  complete  ATF  Form  5400.8 
(Explosives  Delivery  Record)  prior  to 
taking  possession  of  explosive  materials, 
rejgardless  of  whether  they  are  hired  by 
the  distributor  or  by  the  distributee. 
ATF  believes  that  this  requirement  is 
unduly  burdensome  and  unnecessary. 
Furthermore,  ATF  does  not  believe  that 
the  elimination  of  this  form  will  result 
in  diversion  of  explosive  materials  to 
criminal  or  terrorist  use.  ATF  will 
continue  to  require  distributors  of 
explosive  materials  to  verify  the  identity 
of  persons  accepting  possession  of 
explosive  materials  for  common  or 
contract  carriers,  and  will  require 
distributors  to  record  the  name  of  the 
common  or  contract  carrier  and  the  full 
name  of  the  driver  in  their  permanent 
records.. 

The  interim  rule  will  remain  in  effect 
until  superseded  by  final  regulations. 
DATES:  Effective  date:  This  interim  rule 
is  effective  September  1 1 ,  2003. 

Comment  date:  Comments  must  be 
submitted  on  or  before  October  14, 
2003. 

ADDRESSES:  Send  written  comments  to: 
James  P.  Ficaretta,  Program  Manager; 
Room  5150;  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives;  P.O. 
Box  50221;  Washington.  DC  20091- 
0221;  ATTN:  ATF  No.  2.  Written 
comments  must  include  your  mailing 
address  and  be  signed,  and  may  be  of 
any  length. 

E-mau  comments  may  be  submitted 
to:  nprm@atf.gov.  E-mail  comments 
must  contain  your  name,  mailing 
address,  and  e-mail  address.  They  must 
also  reference  this  docimient  number,  as 
noted  above,  and  be  legible  when 
printed  on  SVa"  x  11"  paper.  ATF  will 
treat  e-mail  as  originals  and  ATF  will 
not  acknowledge  receipt  of  e-mail.  See 
the  Public  Participation  section  at  the 
end  of  the  SUPPLEMENTARY  INFORMATION 
section  for  requirements  for  submitting 
written  comments  by  facsimile. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta;  Firearms,  Explosives 
and  Arson;  Biueau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives;  U.S. 
Department  of  Justice;  650 
Massachusetts  Avenue,  NW., 
Washington,  DC.20226,  telephone  (202) 
927-8203. 
SUPPLEMENTARY  INFORMATION: 


Backgrount 

On  March'20,  2003,  ATF  published  in 
the  Federal  Register  an  interim  final 
rule  (68  FR  ^3768)  implementing  the 
Safe  Explosiyes  Act  (SEA)  (Title  XI, 
Subtitle  C  of  Public  Law  107-296).  The 
SEA,  amongjother  things,  requires  that 
all  persons  receiving  explosives  on  and 
after  May  24|  2003,  obtain  a  Federal 
license  or  pomit,  and  creates  a  new 
type  of  pernyt,  the  "limited  permit." 
Except  as  otherwise  provided,  the 
interim  rule  became  effective  upon  the 
date  of  publication  in  the  Federal 
Register. 

Delivery  ofE  fcplosive  Materials  by 
Common  or  Contract  Carrier 

In  the  pres  mble  of  the  interim  rule, 
ATF  stated  t  lat  on  and  after  May  24, 
2003,  all  con  imon  or  contract  carriers 
taking  possei  sion  of  explosive  materials 
for  delivery  1 0  a  Federal  explosive 
licensee  or  p  jrmittee  (including  a 
limited  perm  ittee)  must  complete  an 
ATF  Form  5'  00.8  (Explosives  Delivery 
Record)  prioi  to  taking  possession  of  the 
explosive  ms  terials.  Specifically,  ATF 
required  conimon  or  contract  carriers  to 
document  anjd  certify  certain  identifying 
information.  ATF  also  required 
distributors  t  a  verify  the  identity  of  the 
driver  and  to  provide  information 
regarding  the  distributee.  This  form  is 
required  onl]  when  delivery  occurs  by 
conmion  or  c  ontract  carrier  and  is  not 
dependent  o]  i  whether  the  carrier  is 
hired  by  the  1  listributor  or  distributee. 
Regulations  t  lat  implement  these 
requirements  are  contained  in  27  CFR 
555.103(b)(3)  and  555.105(b)(6)(iii)  and 
(iv).  The  fom  i  is  not  required  when 
employees  01  distributors  or  distributees 
make  deliver  r. 

The  primal  y  purpose  of  ATF  Form 
5400.8  is  to  r  jquire  verification  of  the 
identity  of  en  iployees  of  common  or 
contract  carri  srs  taking  possession  of 
explosive  materials.  68  FR  at  13771. 
Under  ATF's  longstanding  position 
since  1970,  employees  of  common  or 
contract  carri  3rs  have  been  subject  to 
prohibitions  under  18  U.S.C.  842(i) 
proscribing  ttte  transportation, 
shipment,  receipt,  or  possession  of 
explosives  bji  persons  convicted  of  or 
under  indicti  lent  for  felony  offenses, 
fugitives,  sub  stance  abusers,  and  mental 
defectives.  T  e  SEA,  among  other 
things,  expan  ded  these  categories  of 
prohibited  pe  rsons  to  include  aliens 
(with  limited  exceptions),  dishonorable 
dischargees,  ind  renunciants.  However, 
there  is  no  au  thority  in  the  SEA  for  ATF 
to  conduct  ba  ckground  checks  on 
employees  of  common  or  contract 
carriers  to  em  ure  that  such  persons  are 
not,  for  exam  )le,  convicted  felons, 


fugitives,  or  aliens.  ATF  believes  that, 
absent  background  checks,  ATF  should 
collect  information  to  properly 
dociunent  and  verify  identities  of 
commercial  drivers  to  reduce  the 
potential  for  diversion  to  criminal  or 
terrorist  use. 

On  May  5,  2003,  shortly  after 
publication  of  ATF's  interim  rule,  the 
Department  of  Transportation  (DOT) 
and  the  Department  of  Homeland 
Seciuity  promulgated  three  interim  final 
rules  generally  exempting  persons 
engaged  in  the  commercial 
transportation  of  explosives  from  the 
application  of  18  U.S.C.  842(i)  while 
they  are  engaged  in  such  transportation 
by  motor  carrier,  water,  and  air.  See  68 
FR  23832  (Research  and  Special 
Programs  Administration,  DOT),  23844 
(Federal  Motor  Carrier  Safety 
Administration,  DOT),  23852 
(Transportation  Security  Administration 
(TSA),  DHS)  (to  be  codified  at  49  CFR). 
On  June  9,  2003,  DOT  and  TSA  also 
published  a  notice  that  extended  this 
exemption  to  persons  engaged  in  the 
commercial  transportation  of  explosives 
via  rail  (68  FR  34470). 

Additionally,  on  February  3,  2003, 
TSA,  then  an  agency  of  DOT. 
promulgated  regulations  effectively 
allowing  aliens  to  transport,  ship, 
receive,  and  possess  explosives  incident 
to  and  in  connection  with  the 
commercial  transport  of  explosives  by 
motor  carrier  or  rail  into  the  United 
States  from  Canada.  This  rule  generally 
exempted  such  persons  from  the  general 
prohibitions  of  18  U.S.C.  842(i)(5).  See 
68  FR  6083  (February  6,  2003)  (to  be 
codified  at  49  CFR  Part  1572). 

As  a  consequence,  upon  publication 
of  the  DOT  and  TSA  rules,  certain 
employees  of  motor,  water,  air,  and  rail 
carriers  are  no  longer  subject  to  18 
U.S.C.  842(i)  while  they  are  engaged  in 
the  commercial  transportation  of 
explosives.  Rather,  these  employees  are 
subject  to  DOT  and  TSA  seciuity  threat 
assessment  standards.  To  evaluate 
relevant  security  threat  assessments, 
DOT  and  TSA  now  collect  specific 
information  to  ensiue  that  employees  of 
common  or  contract  carriers 
transporting  explosives  do  not  pose  a 
security  threat.  Thus,  ATF  finds  that 
there  is  a  significantly  diminished  need 
to  collect  similar  information  via  the 
ATF  Form  5400.8  to  ensure  that 
explosives  are  not  placed  in  the  hands 
of  prohibited  persons  for  possible 
diversion  to  criminal  or  terrorist  use. 

In  addition,  while  not  explicitly 
stated  in  the  interim  rule,  ATF  also 
collects  certain  information  on  ATF 
Form  5400.8  to  enable  tracing  of 
explosives  deliveries  by  a  distributor  to 
a  common  or'contract  carrier.  For 
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example,  if  a  distributee  reports  a 
shipment  of  explosives  as  lost  or  stolen, 
ATF  can  request  the  ATF  Form  5400.8 
from  the  distributor  in  order  to  properly 
identify  the  trucking  company  and  the 
name  of  the  specific  employee  who 
initially  picked  up  the  explosives.  ATF 
believes  that  this  information, 
dociunenting  the  movement  of 
explosives  from  the  distributor  to  the 
carrier,  assists  in  reducing  possible 
diversion  of  explosives  to  criminal  or 
terrorist  use. 

Since  1971,  ATF  has  imposed  certain 
identification  requirements  upon 
common  or  contract  carrier  employees. 
For  example,  ATF  has  required 
documentation  of  the  name,  resident 
address,  and  identifying  information  of 
common  or  contract  carrier  employees. 
ATF  also  has  required  information 
related  to  the  employee's  driver's 
license  number  and  identification 
document.  ATF  has  provided  the 
employees  the  option,  however,  to  omit 
the  latter  information  if  the  driver  was 
"known"  to  the  distributor.  In  the 
interim  rule,  ATF  strengthened  these 
requirements  to  ensure  that  the  driver's 
identity  in  each  case  was  properly  and 
adequately  documented  and  verified. 
ATF  believes  that  this  additional 
information  further  assists  in 
documenting  explosives  movement  and 
reduces  possible  criminal  or  terrorist 
diversion. 

Based  on  preliminary  comments  on 
the  initial  interim  rule.  ATF  has 
concluded  that  some  of  the  information 
required  on  the  ATF  Form  5400.8  is  not 
needed  to  trace  delivery  of  explosives  to 
a  common  or  contract  carrier.  In  light  of 
this  conclusion,  as  well  as  the  recent 
DOT/TSA  interim  rules,  ATF  finds  that 
there  is  no  longer  a  significant  reason  to 
collect  all  of  the  information  required  by 
the  ATF  Form  5400.8.  ATF  will 
continue  to  require  that  distributors 
verify  the  identity  of  persons  accepting 
possession  of  explosive  materials  for 
common  or  contract  carriers,  and  record 
the  name  of  the  common  or  contract 
carrier  and  the  full  name  of  the  driver. 
However,  ATF  will  no  longer  require 
that  this  information  be  recorded  on  the 
ATF  Form  5400.8.  Instead,  ATF  will 
allow  distributors  to  record  the 
information  in  their  permanent  records. 
Because  edl  pertinent  information  will 
be  recorded  in  a  distributor's  permanent 
records,  ATF  does  not  believe  that  the 
elimination  of  this  form  will  result  in 
diversion  of  explosive  materials  to 
criminal  or  terrorist  use. 

Distributors, will  be  required  to  verify 
the  identity  of  the  person  accepting 
possession  for  the  common  or  contract 
carrier  by  examining  such  person's 
valid,  unexpired  driver's  license  issued 


by  any  State,  Canada,  or  Mexico. 
Distributors  must  record  the  name  of  the 
common  or  contract  carrier  and  the  full 
name  of  the  driver  in  the  distributor's 
permanent  records  that  are  required  by 
27  CFR  555.121.  Current  regulations 
governing  required  records  also 
mandate  the  recording  of,  among  other 
things,  the  date  of  disposition.  See,  e.g., 
27  CFR  555.124(c)(1). 

In  the  event  of  an  ATF  investigation 
of  lost  or  stolen  explosives,  ATF  has  the 
statutory  right  to  examine  the 
permanent  records  of  Federal  explosives 
licensees  and  permittees  without  a 
warrant  under  18  U.S.C.  843(f). 
Requiring  distributors  to  record  the  full 
name  of  the  driver  and  the  name  of  the 
common  or  contract  carrier  in  their 
permanent  records  will  enable  ATF  to 
conduct  a  trace  of  explosive  materials 
quickly  and  efficiently.  Therefore, 
eliminating  the  Form  5400.8  will 
decrease  the  burden  on  distributors  and 
common  and  contract  carriers,  yet  the 
additional  information  required  by  that 
form  still  will  be  collected. 

Discussion  of  This  Interim  Final  Rule 

This  interim  final  rule  removes  the 
procedures  set  forth  in  27  CFH 
555.103(b)(3)  and  555.105(b){6)(iii)  and 
(iv),  which  require  transactions  among 
licensees,  user  permittees,  and  limited 
permittees,  on  and  after  May  24,  2003, 
involving  delivery  of  explosive 
materials  by  a  conunon  or  contract 
carrier,  to  utilize  the  ATF  Form  5400.8, 
Explosives  Delivery  Record. 
Specifically,  this  interim  final  rule 
removes  the  procedures  related  to  the 
use  of  Form  5400.8,  thereby  removing 
any  requirement  to  use  the  form  in  any 
and  all  explosives  transactions  on  and 
after  May  24,  2003.  This  interim  final 
rule  requires  that  distributors  of 
explosive  materials  verify  the  identity  of 
the  person  accepting  possession  for  the 
conunon  or  contract  carrier  by 
examining  such  person's  valid 
unexpired  driver's  license  issued  by  any 
State,  Canada,  or  Mexico.  In  addition, 
distributors  must  record  in  the 
permanent  records  they  are  required  to 
keep  pursuant  to  27  CFR  555.121  the 
name  of  the  common  or  contract  carrier 
and  the  full  name  of  the  driver.  This 
rule  also  provides  related  clarification  to 
§555.103(b)(2)(ii). 

This  rule  does  not  revise  provisions 
related  to  the  required  use  of  ATF  Form 
5400.8  as  described  in  27  CFR 
555.103(a)(l)(iv)  (addressing  use  of  the 
form  in  transactions  among  licensees 
and  permittees  prior  to  May  24,  2003) 
and  in  27  CFR  555.105(a)(6)  (addressing 
use  of  the  form  in  distributions  to 
nonlicensees  and  nbnpermittees  prior  to 


May  24,  2003).  The  reasons  for  this  are 
as  follows: 

(1)  As  ATF  has  explained  in  its 
internet  postings,  immediately  after 
January  24,  2003,  ATF  suspended  until 
further  notice  mandatory  use  of  the 
revised  ATF  Form  5400.8,  Explosives 
Delivery  Record.  ATF's  internet  posting 
required  that,  until  May  24.  2003,  the 
old  form  (in  use  since  1998)  continue  to 
be  used  in  transactions  as  described  on 
the  form.  See  http://www.atf.gov/fonns/ 
pdfs/f 54008o1d.pdf  (ATF  F  5400.8  (7- 
98)). 

(2)  On  and  after  May  24,  2003,  the 
new  ATF  Form  5400.8  was  required  to 
be  used  in  transactions  as  described 
herein.  See  http://v\^vw.atf.gov/fonns/ 
pdfs/f54008may2003.pflf  {ATF  Form 
5400.8,  Revised  May  2003). 

(3)  Upon  the  publication  date  of  this 
rule,  the  form  is  not  required  in  any 
transaction  whatsoever. 

Licensees  and  permittees  who  have 
completed  ATF  Forms  5400.8  prior  to 
the  effective  date  of  this  interim  final 
rule  should  continue  to  maintain  them 
as  part  of  their  permanent  records  in 
accordance  with  section  555.121. 

How  This  Document  Complies  With  the 
Federal  Administrative  Requirements 
for  Rulemaking 

A.  Executive  Order  12866 

The  Department  of  Justice,  Bureau  of   . 
Alcohol,  Tobacco,  Firearms  and 
Explosives  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866,  section 
3(f),  Regulatory  Planning  and  Review. 
Therefore,  a  Regulatory  Assessment  is 
not  required.  Accordingly,  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

B.  Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and    . 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  Attorney  General  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  summar\'  impact  statement. 

C.  Executive  Order  12988:  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

D.  Administrative  Procedure  Act  (APA) 

Because  this  rule  eliminates  the  use  of 
a  particular  form  while  maintaining  the 


requirement  that  most  of  the 
information  covered  bv  the  form  be 
collected  and  retained  elsewhere,  its 
only  effect  is  to  lessen  a  small 
administrative  burden.  Therefore,  the 
Attorney  General  has  found  it  to  be 
uimecessary  and  contrary  to  the  public 
interest  to  provide  notice  and  seek  prior 
public  comment  regarding  this  rule.  See 
5  U.S.C.  553(bHc).  Furthermore, 
because  this  rule  merely  constitutes 
relief  from  a  restriction  on  certain 
transactions,  it  is  not  subject  to  the 
delayed-effective-date  provision  of  the 
APA.  See  5  U.S.C.  553(d)(1). 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  ulemaking  requirements 
imless  the  head  of  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
govermnental  jurisdictions.  The 
Attorney  General  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  h  ve  a  significant 
economic  impact  on  a  .   bstantial 
number  of  small  entities.  Although  it 
removes  a  requirement  that  a 
government  form  be  prepared  and 
submitted,  most  of  this  information  still 
must  be  recorded  in  the  distributor's 
permanent  records. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  804).  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  A  copy  of  this  interim 
rule,  however,  has  been  provided  to  the 
Small  Business  Administration  for  its 
review. 

G.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
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deemed  nepessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

H.  Paperwi  rk  Reduction  Act 

Under  th  3  Paperwork  Reduction  Act 
of  1995,  Pii).  L.  104-13,  all  Departments 
are  require  i  to  submit  to  the  Office  of 
Management  and  Budget  (0MB),  for 
review  and  approval,  any  reporting 
requirements  inherent  in  a  final/interim 
rule.  The  ci  dlections  of  information  in 
this  regulat  ion  have  been  approved  by 
OMB  unde  control  numbers  1140-0079 
and  1140-(  075.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
informatioi  unless  it  displays  a  valid 
control  nur  iber  assigned  by  OMB.  The 
collections  of  information  in  this 
regulation  i  re  in  27  CFR  555.103  and 
555.105.  Tl  is  rule  decreases  existing 
recordkeep  ng  requirements  for 
distributors  of  explosive  materials  and 
common  at  d  contract  carriers  by 
abolishing  he  use  of  ATF  Form  5400.8, 
by  limiting  the  information  that 
distributors  are  required  to  record  to  the 
name  of  th(  common  or  contract  carrier 
and  the  ful  name  of  the  driver,  and  by 
allowing  di  stributors  to  record  such 
informatior  in  their  permanent  records 
rather  than  on  a  separate  ATF  form. 

Public  Part  cipation 

ATF  is  re  :}uesting  comments  on  the 
interim  regi  ilations  from  all  interested 
persons.  A'  F  is  also  specifically 
requesting  <  omments  on  the  clarity  of 
this  interim  rule  and  how  it  could  be 
made  easiei  to  understand. 

Commen  s  received  on  or  before  the 
closing  dat<  will  be  carefully 
considered.  Comments  received  after 
that  date  w  11  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assuran  ;e  of  consideration  cannot 
be  given  exi  ept  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  commen  5  as  confidential.  Comments 
may  be  disc  osed  to  the  public.  Any 
material  tha  t  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  t )  the  public  should  lot  be 
included  in  the  comment.  The  name  of 
the  person  i  ubmitting  a  comment  is  not 
exempt  fron  i  disclosure. 

You  may  submit  written  comments  by 
facsimile  tri  nsmission  to  (202)  927- 
0506.  Facsii  aile  comments  must: 

•  Be  legil  le; 

•  Include  your  mailing  address; 

•  Referen  ce  this  document  number; 


•  Be8'/2 


and 


X  11"  in  size; 


Contaii  a  legible  written  signature; 
Be  not  1  [lore  than  five  pages  long. 


ATF  will  not  acknowledge  receipt  of 
facsimile  transmissions.  ATF  will  treat 
facsimile  transmissions  as  originals. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  30-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  is  necessary. 

Disclosure 

Copies  of  this  interim  rule  cuid  the 
comments  received  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at:  ATF 
Reference  Library,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-7890. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  the  Federal 
Register  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta;  Firearms,  Explosives  and 
Arson;  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives. 

List  of  Subjects  in  27  CFR  Part  555 

Administrative  practice  and 
procedure.  Authority  delegations. 
Customs  duties  and  inspection. 
Explosives,  Hazardous  materials. 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements.  Safety, 
Security  measures.  Seizures  and 
foifeitures.  Transportation,  and 
Warehouses. 

Authority  and  Issuance 

■  For  the  reasons  discussed  in  the 
preamble.  27  CFR  Part  555  is  amended 
as  follows: 

PART  555— COMMERCE  IN 
EXPLOSIVES 

■  1.  The  authority  citation  for  27  CFR 
Part  555  continues  to  read  as  follows: 

Authority:  18  U.S.C.  847. 

■  2.  Section  555.103  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)(2)(ii)  and  by  revising  paragraph  (b)(3) 
to  read  as  follows: 
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^  , 


§  555.1 03    Transactions  among  licensees/ 
permittees  and  transactions  among 
licensees  and  holders  of  user  permits. 

***** 

(b)  *  *  * 

(2)  *  *  * 

(ii)  *  *  *  Except  as  provided  in 
paragraph  {b){3)  of  this  section,  in  all 
instances  the  distributor  must  verify  the 
identity  of  the  distributee,  or  the 
employee  of  the  distributee  accepting 
possession  of  explosive  materials  on 
behalf  of  the  distributee,  by  examining 
an  identification  document  (as  defined 
in  §  555.11)  before  relinquishing 
possession. 
****** 

(3)  Delivery  of  explosive  materials  by 
common  or  contract  carrier.  When  a 
common  or  contract  carrier  will 
transport  explosive  materials  from  a 
distributor  to  a  distributee  who  is  a 
licensee  or  holder  of  a  user  permit,  the 
distributor  must  take  the  following 
actions  before  relinquishing  possession 
of  the  explosive  materials: 

(i)  Verify  the  identity  of  the  person 
accepting  possession  for  the  common  or 
contract  carrier  by  examining  such 
person's  valid,  unexpired  driver's 
license  issued  by  any  State,  Canada,  or 
Mexico;  and 

(ii)  Record  the  name  of  the  common 
or  contract  carrier  [i.e.,  the  name  of  the 
driver's  employer)  and  the  full  name  of 
the  driver,  "This  information  must  be 
maintained  in  the  distributor's 
permanent  records  in  accordance  with 
§555.121. 


■  3.  Section  555.105  is  amended  by 
revising  paragraphs  (b)(6)(iii)  and 
{b)(6)(iv)  to  read  as  follows: 

§  555.1  OS    Distributions  to  nonlicensees, 
nonpermittees,  and  limited  permittees. 

***** 

(b)  *  *  * 

(6)  *  *  * 

(iii)  Delivery  by  common  or  contract 
carrier  hired  by  the  distributor.  Where  a 
common  or  contract  carrier  hired  by  the 
distributor  will  transport  explosive 
materials  from  the  distributor  to  a 
holder  of  a  limited  permit: 

(A)  The  limited  permittee  must,  prior 
to  delivery  of  the  explosive  materials, 
complete  the  appropriate  section  on 
Form  5400.4,  affix  to  the  Form  5400.4 
one  of  the  six  IPECs  he  has  been  issued, 
and  provide  the  form  to  the  distributor 
in  person  or  by  mail. 

(B)  The  distributor  must,  before 
relinquishing  possession  of  the 
explosive  materials  to  the  common  or 
contract  carrier: 

(1)  Verify  the  identity  of  the  person 
accepting  possession  for  the  common  or 


contract  carrier  by  examining  such 
person's  valid,  unexpired  driver's 
license  issued  by  any  State,  Canada,  or 
Mexico;  and  ' 

(2)  Record  the  name  of  the  common 
or  contract  carrier  (i.e.,  the  name  of  the 
driver's  employer)  and  the  full  name  of 
the  driver.  This  information  must  be 
maintained  in  the  distributor's 
permanent  records  in  accordance  with 
§555.121. 

(C)  At  the  time  of  delivery  of  the 
explosive  materials,  the  common  or 
contract  carrier,  as  agent  for  the 
distributor,  must  verify  the  identity  of 
the  person  accepting  delivery  on  behalf 
of  the  distributee,  note  the  type  and 
number  of  the  identification  document 
(as  defined  in  §  555.11)  and  provide  this 
information  to  the  distributor.  The 
distributor  must  enter  this  information 
in  the  appropriate  section  on  Form 
5400.4. 

(iv)  Delivery  by  common  or  contract 
carrier  hired  by  the  distributee.  Where  a 
common  or  contract  carrier  hired  by  the 
distributee  will  transport  explosive 
materials  from  the  distributor  to  a 
holder  of  a  limited  permit: 

(A)  The  limited  permittee  must,  prior 
to  delivery  of  the  explosive  materials, 
complete  the  appropriate  section  on 
Form  5400.4,  affix  to  the  Form  5400.4 
one  of  the  six  IPECs  he  has  been  issued, 
and  provide  the  form  to  the  distributor 
in  person  or  by  mail. 

(B)  Before  the  delivery  at  the 
distributor's  premises  to  the  common  or 
contract  carrier  who  will  transport 
explosive  materials  to  the  holder  of  a 
limited  permit,  the  distributor  must: 

(1)  Verify  the  identity  of  the  person 
accepting  possession  for  the  common  or 
contract  carrier  by  examining  such 
person's  valid,  unexpired  driver's 
license  issued  by  any  State,  Canada,  or 
Mexico;  and 

(2)  Record  the  name  of  the  common 
or  contract  carrier  [i.e.,  the  name  of  the 
driver's  employer)  and  the  full  name  of 
the  driver.  This  information  must  be 
maintained  in  the  distributor's 
permanent  records  in  accordance  with 
§555.121. 

*         *         *         *         *    - 

Dated:  September  5,  2003. 
John  Ashcrofl, 
Attorney  General. 

(FR  Doc.  03-23093  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  4410-FY-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 
[CGD08-03-011] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Mississippi  River,  Iowa  and  Illinois 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulation  governing  the  Rock  Island 
Railroad  &  Highway  Drawbridge,  across 
the  Upper  Mississippi  River  at  Mile 
482.9,  at  Rock  Island,  Illinois.  The 
drawbridge  need  not  open  for  river 
traffic  and  may  remain  in  the  closed-to- 
navigation  position  from  7:30  a.m.  to 
11:30  a.m.  on  September  28.  2003.  This 
rule  would  allow  the  aimually 
scheduled  running  of  a  foot  race  as  part 
of  a  local  community  event. 
DATES:  This  rule  is  effective  7:30  a.m.  to 
11:30  a.m.,  September  28,  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD08-03-011]  and  are 
available  for  inspection  or  copying  at 
room  2.107f  in  the  Robert  A.  Young 
Federal  Building  at  Eighth  Coast  Guard 
District,  between  8  a.m.  emd  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator.  (314)  539-3900, 
extension  2378. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  July  29,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulation;  Mississippi  River,  Iowa  and 
Illinois  in  the  Federal  Register  (68  FR 
44506).  We  received  no  comment  letters 
on  the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Hundreds  of  foot  race 
participants  will  cross  the  bridge  during 
the  effective  period  of  this  rule.  As  a 
matter  of  public  safety,  it  is  essential 
that  the  bridge  remain  in  Qie  closed  to 
navigation  position  during  the  effective 
period. 
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background  and  Puipose 

The  Department  of  the  Army  Rock 
Island  Arsenal  requested  a  temporary 
change  to  the  operation  of  the  Rock 
Island  Railroad  &  Highway  Drawbridge 
across  the  Upper  Mississippi  River,  Mile 
482.9  at  Rock  Island,  Illinois  to  allow 
the  drawbridge  to  remain  in  the  closed 
to  navigation  position  for  a  four  hour 
period  while  a  foot  race  is  run  across  the 
drawbridge.  Navigation  on  the  waterway 
consists  primarily  of  commercial  tows 
and  recreational  watercraft  that  will  be 
minimally  impacted  by  the  limited 
closure  period  of  four  hours.  Presently, 
the  draw  opens  on  signal  for  passage  of 
river  traffic.  The  Rock  Island  Arsenal 
requested  the  drawbridge  bs'  permitted 
to  remain  closed-to-navigation  from  7:30 
a.m.  until  11:30  a.m.  on  Sunday, 
September  28,  2003. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comment  letters.  No  changes  will  be 
made  to  this  final  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

The  Coast  Guard  expects  that  this 
temporary  change  to  operation  of  the 
Rock  Island  Railroad  &  Highway 
Drawbridge  to  have  minimal  economic 
impact  on  commercial  traffic  operating 
on  the  Upper  Mississippi  River.  This 
temporary  change  has  been  written  in 
such  a  manner  as  to  allow  for  minimal 
interruption  of  the  drawbridge's  regular 
operation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  areindependently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  be  in  effect  for  only  4 
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Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justi-e  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 
Paragraph  32(e)  excludes  the 
promulgation  of  operating  regulations  or 
procedures  for  drawbridges  from  the 
environmental  documentation 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)!' 
Since  this  regulation  would  alter  the 
normal  operating  conditions  of  the 
drawbridge,  it  falls  within  this 
exclusion.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
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docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  DelegaUon  No.  0170.1;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

■  2.  Effective  7:30  a.m.  to  11:30  a.m.  on 
September  28,  2003,  §117.7395  is  added 
to  read  as  follows: 

§  1 17.T395    Upper  Mississippi  River. 

Rock  Island  Railroad  and  Highway 
Drawbridge,  Mile  482.9,  Upper 
Mississippi  River. 

From  7:30  a.m.  to  11:30  a.m.  on 
September  28,  2003  the  drawspan  need 
not  open  for  river  traffic  and  may  be 
maintained  in  the  closed-to-navigation 
position. 

Dated:-September  2,  2003. 
R.F.  Duncan, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  03-23183  Filed  9-10-03;  8:45  am] 

BILLING  CODE  49H)-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[PA1 89-4300;  FRL-7556-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Redesignation  of  the 
Liberty  Borough  PMio  Nonattainment 
Area  to  Attainment  and  Approval  of  the 
Associated  Maintenance  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUIMMARY:  EPA  is  approving  a  request  for 
Pennsylvania  to  redesignate  the  Liberty 
Borough  area  of  Allegheny  County, 
Pennsylvania  (the  Liberty  Borough  area) 
from  nonattainment  to  attainment  for 
the  national  ambient  air  quality 
standard  (NAAQS)  for  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  microns 


(PMio).  EPA  is  also  approving  a 
maintenance  plan  for  the  Liberty 
Borough  area.  Both  the  redesignation 
request  and  maintenance  plan  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  on  behalf  of  the  Allegheny 
County  Health  Department  (ACHD). 
Approval  of  the  maintenance  plan,  as  a 
revision  to  the  Pennsylvania  State 
Implementation  Plan  (SIP),  puts  a  plan 
in  place  for  maintaining  the  PMio 
standard  for  the  next  ten  years  in  the 
Liberty  Borough  area.  This  action  is 
being  taken  in  accordance  with  the 
Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  14,  2003. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460;  Peimsylvania  Department  of 
Enviroiunental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105; 
and  Allegheny  County  Health 
Department,  Bureau  of  Environmental 
Quality,  Division  of  Air  Quality,  301 
39th  Street,  Pittsburgh,  Pennsylvania 
15201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Knapp,  (215)  814-2191,  or  by  e- 
mail  at  knapp.ruth@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  July  18.  2003  (68  FR  42657),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania.  The 
NPR  proposed  to  redesignate  the  Libertj' 
Borough  area  of  Allegheny  County, 
Pennsylvania  (the  Liberty  Borough  area) 
from  nonattainment  to  attainment  for 
the  national  ambient  air  quality 
standard  (NAAQS)  for  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  microns  (PMio) 
and  also  proposed  approval  of  a 
maintenance  plan  for  the  Liberty 
Borough  cirea  as  a  SIP  Revision.  The 
formal  SIP  revision  along  with  the 
redesignation  request  was  submitted  by 
PADEP  on  behalf  of  the  ACHD  on 
October  28,  2002.  Other  specific 
requirements  of  this  action  pertaining  to 
the  redesignation  of  the  Liberty  Borough 
area  to  attaiiunent  for  the  PMio  NAAQS 
and  approval  of  the  maintenance  plan  as 
a  SIP  revision,  and  the  rationale  for 


EPA's  proposed  action  are  explained  in 
the  NPR  and  will  not  be  restated  here. 
No  public  comments  were  received  on 
the  NPR. 

n.  Final  Action 

EPA  is  redesignating  the  Liberty 
Borough  area  of  Allegheny  County, 
Peimsylvania  from  nonattainment  to 
attainment  for  the  national  ambient  air 
quality  standard  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  microns  (PMio)  and  is  also  approving 
a  maintenance  plan  for  the  Liberty 
Borough  area  as  a  SIP  Revision  to  the 
Pennsylvania  SIP. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  ^  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
.  impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory'  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  alsc  does  not  have  Federalism 
implications  because  it  does  not  hav^ 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
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Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be  ■ 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  efseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will. submit  a 
report  containing  this  rule  emd  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 
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arsas. 


Administrator.  Region  III. 
52  and  81  are  amended 


Pennsylvania  nonattaiimient  area 
submitted  on  October  28,  2002  by  the 
Pennsylvania  Department  of 
Environmental  Protection: 
(i)  Inco^'p^ration  by  reference. 

(A)  Letter  of  October  28,  2002  from 
the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
the  redesignation  request  euid 
maintenance  plan  for  the  PMio 
nonattainment  area  in  the  Liberty 
Borough  area  of  Allegheny  County, 
Pennsylvania. 

(B)  Maintenance  Plan  for  the  Liberty 
Borough  PMio  nonattainment  area 
consisting  of  Part  IV,  "Maintenance 
Plan — Redesignation  Criterion  4";  Part  I, 
"Attainment  of  the  Standard — 
Redesignation  Criterion  I,"  Section  B, 
Figure  3a — "Countywide  Network  of 
PMio  Monitors,  (Current)",  Section  C 

.  "Modeled  Attairunent";  Part  VI 
"Documentation  of  Administrative 
Procedures,"  Section  F  "Certification  of 
Approval  and  Adoption";  Appendix  B  : 
"Attainment  Inventory";  Appendix  C: 
"Mon-Fayette  Expressway  Alignment"; 
Appendix  D:  "Employment  Forecasts"; 
Appendix  E:  "Census  and  Population 
Forecasts,"  dated  October  4,  2002  and 
effective  September  14,  2002. 
(ii)  Additional  material. 

(A)  Remainder  of  the  October  28,  2002 
State  submittal(s)  pertaining  to  the 
revisions  listed  in  paragraph  (c)(215)(i) 
of  this  section. 

(B)  Additional  material  submitted  by 
the  State  on  June  20,  2003  which 
consisted  of  minor  corrections  to  the 
PMio  ambient  air  quality  data  included 
in  the  redesignation  request. 
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Status  Designations 

■  2.  In  §  81.339,  the  table  for 
"Pennsylvania — PM-10"  is  amended  by 
revising  the  entry  for  Allegheny  County 
to  read  as  follows: 

§81.339    Pennsylvania. 


Classification 


Date 


Type 


10/14/03    Attainment. 


Federal  Register /Vol.  68,  No.  176 /Thursday.  September  11,  2003 /Rules  and  Regulations       53517 


Pennsylvania— PM-1 0— Continued 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


[FR  Doc.  03-23265  Filed  9-10-03;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
ISW-FRL-7557-5] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

AGENCY:  Environmental  Protection 
Agency. 

ACnON:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA,  also  the  Agency  or  we  in 
this  preamble)  today  is  granting  a 
petition  submitted  by  the  Southeastern 
Public  Service  Authority  (SPSA)  and 
Onyx  Environmental  Services  (Onyx)  to 
exclude  (or  delist),  on  a  one-time  basis, 
a  combustion  ash  from  the  lists  of 
hazardous  wastes. 

After  careful  analysis,  we  have 
fconcluded  that  the  petitioned  waste 
does  not  present  an  unacceptable  risk 
when  disposed  of  in  a  Subtitle  D 
(nonhazardous  waste)  landfill.  This 
exclusion  applies  to  combustion  ash 
previously  generated  at  the  SPSA  Power 
Plant  in  Portsmouth,  Virginia,  which  is 
currently  located  at  the  SPSA  Regional 
Landfill  in  Suffolk,  Virginia. 
Accordingly,  this  final  rule 
conditionally  excludes  a  specific 
volume  of  the  petitioned  waste  from  the 
requirements  of  the  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
when  the  petitioned  waste  is  disposed 
of  in  a  Subtitle  D  landfill  which  is 
permitted,  licensed,  or  registered  by  a 
State  to  manage  municipal  or  industrial 
solid  waste. 

EFFECTIVE  DATE:  September  11,  2003. 
ADDRESSES:  The  official  docket  for  this 
rule  is  located  at  the  offices  of  U.S.  EPA 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA,  19103-2029,  and  is 
available  for  you  to  view  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays.  Please  call 
David  M.  Friedman  at  (215)  814-3395 
for  appointments.  The  public  may  copy 


material  from  the  docket  at  SO.  15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  this  document, 
please  contact  Dnvid  M.  Friedman  at  the 
address  above,  at  (215)  814-3395,  or  via 
e-mail  at  friedman.davidm@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Docket 

EPA  has  established  em  official  docket 
for  this  action.  The  official  docket 
consists  of  the  petition  submitted  by 
SPSA/Onyx,  the  results  of  a  risk 
assessment  which  evaluates  the 
potential  impact  of  the  petitioned  waste 
on  human  health  and  the  environment, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
The  official  docket  for  this  action  is  kept 
in  a  paper  format,  and  is  maintained  at 
the  address  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 

Outline 

I.  Overview  Information 

II.  Background 

A.  What  is  a  delisting  petition? 

B.  What  regulations  allow  a  hazardous 
waste  generator  to  petition  for  a  delisting 
of  its  waste? 

C.  What  information  must  the  generator 
supply? 

III.  SPSA/bnyx's  Delisting  Petition 

A.  What  waste  is  the  subject  of  SPSA/ 
Onyx's  petition? 

B.  What  information  did  SPSA/Onyx 
submit  to  support  this  petition? 

IV.  EPA's  Evaluation  and  Final  Decision 

A.  Why  is  EPA  approving  this  petition? 

B.  What  limitations  are  associated  with  this 
exclusion? 

C.  When  is  the  final  rule  effective? 

D.  How  does  this  action  affect  States? 

V.  Public  Comments  Received  on  the 

Proposed  Exclusion 

A.  Who  submitted  comments  on  the  ■ 
propcsed  rule? 

B.  Comments  and  responses  by  EPA. 

VI.  Administrative  Assessments 

I.  Overview  Information 

On  June  18,  2003,  we  proposed  to 
grant  a  petition  submitted  by  SPSA/ 
Onyx  to  exclude  (or  delist)  from  the 
definition  of  hazardous  waste  on  a  one- 
time basis,  a  combustion  ash  previously 
generated  at  the  SPSA  Power  Plant  in 
Portsmouth,  Virginia,  which  is  currently 
located  at  the  SPSA  Regional  Landfill  in 
Suffolk,  Virginia.  Today  we  are 
finalizing  the  decision  to  grant  a 


conditional  exclusion  as  described  in 
the  June  18,  2003.  proposed  rule. 

II.  Background 

A.  What  Is  a  Delisting  Petition? 

A  delisting  petition  is  a  formal  request 
from  a  generator  asking  EPA  to  exclude 
a  specific  waste  from  the  lists  of 
hazardous  waste  contained  in  the  RCRA 
regulations,  because  the  generator 
believes  that  its  waste  should  not  be 
considered  hazardous. 

In  order  for  a  petition  to  succeed,  a 
petitioner  must  first  show  that  a  waste 
generated  at  its  facility  does  not  meet 
any  of  the  criteria  for  which  the  waste 
was  listed.  The  criteria  which  we  use  to 
list  wastes  are  found  in  40  CFR  261.11. 
An  explanation  of  how  these  criteria 
apply  to  a  particular  waste  is  contained 
in  the  background  document  for  that 
listed  waste. 

In  addition,  the  petitioner  must 
demonstrate  that  the  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics  defined  in  subpart  C  of 
40  CFR  part  261  (i.e.,  ignitability, 
corrosivity,  reactivity,  and  toxicity),  and 
must  present  sufficient  information  for 
us  to  determine  whether  any  other 
factors  (including  additional 
constituents)  warrant  retaining  the 
waste  as  a  hazardous  waste. 

A  generator  remains  obligated  under 
RCRA  to  confirm  that  its  waste  remains 
non-hazardous  based  on  the  hazardous 
waste  characteristics  defined  in  subpart 
C  of  40  CFR  part  261 ,  even  if  EPA  has 
delisted  its  waste. 

B.  What  Regulations  Allow  a  Hazardous 
Waste  Generator  To  Petition  for  a 
Delisting  of  Its  Waste? 

Under  40  CFR  260.20  and  260.22,  a 
generator  may  petition  EPA  to  remove 
its  waste  from  hazardous  waste 
regulation  by  excluding  it  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  part  261,  subpart  D.  Specifically.  40 
CFR  260.20  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provi^on  of  parts  260 
through  266,  268  and  273  of  Title  40  of 
the  Code  of  Federal  Regulations.  40  CFR 
260.22  provides  generators  the 
opportujiity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  lists. 
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C.  What  Information  Must  the  Generator 
Supply? 

A  (>etitioner  must  provide  sufficient 
information  to  allow  EPA  to  determine 
that  the  waste  to  be  excluded  does  not 
meet  any  of  the  criteria  under  which  the 
waste  was  listed  as  a  hazardous  waste. 
In  addition,  the  Administrator  must 
determine  that  the  waste  is  not 
hazardous  for  any  other  reason. 

m.  SPSA/Onyx's  Delisting  Petition 

A.  What  Waste  Is  the  Subject  ofSPSA/ 
Onyx's  Petition? 

SPSA  is  the  regional  solid  waste 
management  agency  for  southeastern 
Virginia,  where  it  operates  a  resource 
recovery  facility  consisting  of  a  Refuse 
Derived  Fuel  (RDF)  Plant  and  a  Power 
Plant,  and  a  disposal  facility  consisting 
of  a  Regional  L^rndfiU. 

Onyx  Environmental  Services  is  a 
company  that  provides  a  wide  range  of 
environmental  services  to  other 
companies.  These  services  include 
hazardous  and  non-hazardous  waste 
management. 

On  April  7,  2003,  SPSA/Onyx 
petitioned  EPA  to  exclude  on  a  one-time 
basis  a  combustion  ash  generated  at 
SPSA's  waste-to-energy  facility  in 
Portsmouth,  Virginia.  The  ash  which  is 
the  subject  of  this  petition  is  currently 
located  at  SPSA's  Regional  Landfill  in 
Suffolk,  Virginia.  The  total  volume  of 
the  subject  combustion  ash  at  the 
Regional  Landfill  was  determined  by 
SPSA/Onyx  to  be.l410  cubic  yards. 

The  ash  was  produced  by  the  routine 
combustion  of  a  batch  of  municipal  and 
conunercial  solid  waste  which  was 
processed  in  SPSA's  RDF  plant  and 
burned  in  SPSA's  Power  Plant  in 
Portsmouth,  Virginia.  Due  to  a  shipping 
error,  a  small  amount  of  this  waste 
consisted  of  materials  containing  the 
spent  non-halogenated  solvent,  methyl 
ethyl  ketone  (EPA  Hazardous  Waste 
Number  F005).  See  the  June  18,  2003, 
Federal  Register,  (68  FR  36528)  for 
more  details. 

In  the  Jime  18,  2003  Federal  Register, 
we  described  hew  a  portion  of  the 
combustion  ash  had  been  used  as  daily 
cover  in  the  Regional  Landfill  before 
SPSA  was  notified  that  the  ash  was 
subject  to  regulation  as  a  hazardous 
waste.  Furthermore,  we  stated  that  the 
area  of  the  Landfill  where  the 
combustion  ash  was  used  as  cover  was 
cordoned  off  and  that  gperations  were 
suspended  in  this  area.  While  this 
statement  was  true  at  the  time  that  the 
petition  was  submitted,  we  have  since 
been  informed  by  SPSA  that  the 
Virginia  Department  of  Environmental 
Quality  has  allowed  operations  to 
resume  in  this  portion  of  the  Landfill. 
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B.  What  Info  motion  Did  SPSA/Onyx 
Submit  To  Si  ipport  This  Petition? 

In  order  to  support  the  petition, 
SPSA/Onyx  iubmitted  detailed 
information  telated  to  the  shipments  of 
materials  reo  sived  for  destruction  at 
SPSA's  Pow«  r  Plant  and  detailed 
analytical  res  ults  from  representative 
samples  of  ti  e  ash  obtained  by  SPSA/ 
On)oc  on  Oct  )ber  15,  2002,  and  'anuary 
28,  2003. 

IV.  EPA's  Evaluation  and  Final 
Decision 


A.  WbylsEP^ 


SPSA/Ony|c 
exclude  or 
the  1410  cub 
currently  located 
Landfill  beca  ise 
that  the  petit  oned 
the  criteria 
hazardous  w^ste 
characteristi 
SPSA/Onyx 
does  not  conlbin 


W(ll 


tie 


concentratioqs 
hazardous. 

Review  of 
consideration 
criteria,  as 
additional 
for  which  the 
required  by 
Waste 
RCRA.  See 
U.S.C.  6921(f 
and  (2) 

On  June  18 
conditionally 
combustion 
hazardous 
requested 
proposed  ruk 
both  the , 
document,  w( 
combustion 
from  hazardoi  i 


Approving  This  Petition? 

petitioned  EPA  to 
on  a  one-time  basis, 
c  yards  of  combustion  ash 
at  the  SPSA  Regional 
SPSA/Onyx  believes 
waste  does  not  meet 
which  it  was  listed  as  a 

,  nor  does  it  exhibit  any 
of  a  hazardous  waste. 
Iso  believes  that  the  waste 
other  constituents  in 
that  would  cause  it  to  be 


d( list 


pull 


B.  What  Limihtions 
With  This  Ext  lusion 


141D 


This  exclusion 
estimated 
currently  loc 
Landfill  as  described 
petition.  No 
described  in 
managed  as 
this  exclusion 

SPSA/Ony: 
the  waste,  if 


t  lis  petition  included 
of  the  original  listing 
""  as  factors  (including 
co|istituents)  other  than  those 
waste  was  listed,  as 
Hazardous  and  Solid 
Amendments  (HSWA)  of  1984  to 
s«  ction  3001  of  RCRA,  42 
,  and  40  CFR  260.22(a)(1) 


a;h 


wa  stes 


2003,  we  proposed  to 
exclude  SPSA/Onyx's 
from  the  list  of 
in  40  CFR  261.31,  and 
ic  comment  on  the 
For  reasons  stated  in 
proposed  rule  and  this 

believe  that  SPSA/Onyx's 

should  be  excluded 
s  waste  regulation. 


aih 


Are  Associated 

7 


applies  only  to  the 
cubic  yards  of  ash 
"  at  the  SPSA,  Regional 
in  SPSA/Onyx's 
other  than  the  ash 
petition  could  be 
n  unhazardous  waste  under 


a  ted 


a;h  I 
tiis 


,-j  state  in  their  petition  that 
c  elisted,  will  remain  at  the 


SPSA  Regional  Landfiill.  However,  as  a 
matter  of  policy,  EPA  does  not  specify 
a  specific  location  for  disposal  of  a 
delisted  waste,  only  that  it  be  disposed 
of  in  a  Subtitle  D  landfill.  In  order  to 
adequately  track  wastes  that  have  been 
delisted,  in  the  event  that  a  decision  is 
made  to  dispose  of  all  or  part  of  the  ash 
off-site,  we  will  require  that  SPSA/Onyx 
provide  a  one-time  notification  to  any 
State  regulatory  agency  to  which  or 
through  which  the  delisted  waste  will 
be  transported  for  disposal  at  least  sixty 
(60)  calendar  days  prior  to  commencing 
these  activities. 

C.  When  Is  the  Final  Rule  Effective? 

This  rule  is  effective  September  11, 
2003.  HSWA  amended  section  3010  of 
RCRA  to  allow  rules  to  become  effective 
in  less  than  six  months  when  the 
regulated  commimity  does  not  need  the 
six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes. 
For  these  same  reasons,  this  rule  can 
and  will  become  effective  inunediately 
(that  is,  upon  publication  in  the  Federal 
Register)  under  the  Administrative 
Procedure  Act,  pursuant  to  5  U.S.C. 
553(d). 

D.  How  Does  This  Action  Affect  States? 

Because  EPA  is  issuing  today's 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  States  subject  to 
Federal  RCRA  delisting  provisions 
would  be  directly  affected.  This  would 
exclude  two  categories  of  States:  States 
having  a  dual  system  that  includes 
Federal  RCRA  requirements  and  their 
own  requirements,  and  States  which 
have  received  EPA's  authorization  to 
make  their  own  delisting  decisions.  We 
describe  these  two  situations  below. 

We  allow  states  to  impose  their  own 
non-RCRA  regulatory  requirements  that 
are  more  stringent  than  EPA's  under 
section.3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  that  prohibits  a  Federally- 
issued  exclusion  from  taking  effect  in 
the  State,  or  that  prohibits  a  Federally- 
issued  exclusion  from  taking  effect  in 
the  State  until  the  State  approves  the 
exclusion  through  a  separate  State 
administrative  action.  Because  a  dual 
system  (that  is,  both  Federal  and  State 
programs)  may  regulate  a  petitioner's 
waste,  we  luge  petitioners  to  contact  the 
applicable  State  regulatory  authorities 
or  agencies  to  establish  the  status  of 
their  waste  under  that  State's  program. 

We  have  also  authorized  some  States 
to  administer  a  delisting  program  in 
place  of  the  Federal  program;  that  is,  to 
make  State  delisting  decisions. 
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Therefore,  this  exclusion  does  not 
necessarily  apply  within  those 
"authorized  States.  If  SPSA/Onyx 
transports  the  petitioned  waste  to,  or 
manages  the  waste  in,  any  State  with 
delisting  authorization,  SPSA/Onyx 
must  obtain  delisting  approval  from  that 
State  before  it  can  manage  the  waste  as 
nonhazardous  in  that  State. 

V.  Public  Comments  Received  on  the 
Proposed  Exclusion 

A.  Wlho  Submitted  Comments  on  the 
Proposed  Rule? 

We  received  public  comments  on  the 
June  18,  2003,  proposed  exclusion  from 
one  individual  in  Portsmouth,  Virginia. 

B.  Comments  and  Responses  From  EPA 

Comment:  The  solvent  rags  were 
incorrectly  classified  as  a  spent  solvent 
waste  (F005),  and,  therefore,  are  not 
hazardous  waste.  In  order  to  be  a  F005 
listed  waste,  the  spent  solvent  would 
have  to  contain  any  concentration  of  the 
solvents  specified  in  the  F005  listing, 
and  contain  at  least  10  percent  by 
volume  of  any  of  the  solvents  listed  in 
FOOl,  F002,  F003,  or  F004.  A  solvent 
consisting  of  100  percent  methyl  ethyl 
ketone  would  not  be  considered  an  F005 
listed  waste. 

Response:  The  commenter  incorrectly 
reads  the  spent  solvent  listings.  On  May 
19,  1980,  EPA  promulgated  the  first 
phase  of  the  hazardous  waste 
regulations  including  the  spent  solvent 
listings  (Hazardous  waste  nos.  FOOl- 
F005)  [See  40  CFR  261.31).  These 
listings  applied  only  to  spent  solvents 
resulting  from  the  use  of  individual 
solvents  that  were  technical  grade  or  in 
pure  form,  and  the  still  bottoms  from 
the  recovery  of  these  spent  solvents. 
EPA  soon  recognized  tJiat  limiting  the 
universe  of  the  spent  solvent  listings  to 
wastes  resulting  from  the  use  of  only 
single  ingredient  solvents  created  a 
regulatory  loophole  by  allowing  wastes 
resulting  from  the  use  of  mixtures 
containing  one  or  more  of  the  listed 
solvents  to  remain  unregulated.  In  the 
final  rule  published  in  the  Federal 
Register  on  December  31.  1985  (50  FR 
53315),  EPA  amended  these  listings  to 
include  spent  solvents  resulting  from 
the  use  of  solvent  mixtiues  or  blends 
which  contained,  before  use,  10  percent 
or  more  total  listed  solvent  by  volume 
in  addition  to  spent  solvents  resulting 
ft'om  the  use  of  listed  single  ingredient 
solvents.  Therefore,  the  current  listings 
for  spent  solvents  (such  as  the  F005 
listing)  apply  to  the  following  three  (3) 
categories:  spent  solvents  resulting  from 
the  use  of  individual  (single  ingredient) 
listed  solvents  that  are  technical  grade 
or  in  pure  form,  spent  solvents  resulting 


from  the  use  of  solvent  mixtures  or 
blends  which  contain,  before  use,  10 
percent  or  more  total  listed  solvent  by 
volume,  and  still  bottoms  from  the 
recovery  of  any  of  these  spent  solvents. 

Comment:  The  commenter  noted  that 
although  lead  and  chromium  were 
present  in  detectable  concentrations  in 
the  total  constituent  analysis,  they  were 
not  present  above  the  reporting  limit 
when  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  analysis  was 
performed  on  this  waste.  The 
commenter  theorized  that  the  presence 
of  iron  in  the  combustion  ash  was 
masking  the  TCLP  analysis  for  lead  and 
chromium,  and  requested  that  EPA 
require  that  the  ash  be  analyzed  for  total 
iron  concentration. 

Response:  After  careful  consideration, 
we  have  decided  not  to  ask  SPSA/Onyx 
to  collect  additional  samples  for  iron 
analysis.  There  are  a  number  of  factors 
that  affect  the  leaching  potential  of 
inorganic  constituents.  Among  them  are 
the  pH,  redox  conditions,  liquid-to-solid 
ratio,  and  solubility.  While  the  addition 
of  iron  in  the  form  of  fines,  filings,  or 
dust,  may  temporarily  retard  the 
leaching  of  lead,  it  does  not  provide 
long-term  treatment.  Therefore,  EPA 
determined  that  this  practice  constitutes 
"impermissible  dilution"  when  done  for 
the  purpose  of  achieving  a  treatment 
standard  for  lead  under  the  land 
disposal  restrictions  regulations.  [See  40 
CFR  268.3(d)). 

However,  this  is  not  the  case  at 
SPSA's  waste-to-energ>'  facility  where 
SPSA  aggressively  removes  ferrous  (and 
aluminum)  metcds  from  the  waste 
stream.  Large  pieces  of  metal  are 
manually  removed  from  the  waste 
stream  both  at  SPSA's  transfer  stations 
and  on  the  tipping  floor  of  the  RDF 
Plant.  Then,  a  system  of  magnets 
removes  the  small  ferrous  metal  items 
from  the  waste  stream  prior  to  it  being 
sent  to  the  power  plant  for  combustion, 
thereby  significantly  reducing  levels  of 
iron  in  the  combustion  ash.  SPSA 
performs  TCLP  metals  analysis  on  the 
ash  generated  by  its  waste-to-energy 
facility  on  a  quarterly  basis. 

VI.  Administrative  Assessments 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  rule  of  general  applicability  and 
therefore  is  not  a  "regulatory  action" 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Because  this 
action  is  a  rule  of  particular 
applicability  relating  to  a  particular, 
facility,  it  is  not  subject  to  the  regulatory 
flexibility  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  or 
to  sections  202,  203,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 


(UMRA)  (Pub.  L.  104-4).  Because  the 
rule  will  affect  only  one  facility,  it  will 
not  significantly  or  uniquely  affect  small 
governments,  as  specified  in  section  203 
of  UMRA,  or  communities  of  Indian 
tribal  governments,  as  specified  in 
Executive  Order  13175  (65  FR  67-249, 
November  6,  2000).  For  the  same  reason, 
this  rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10, 1999).  This  rule 
also  is  not  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

This  rule  does  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7,  1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  This  rule  does  not 
impose  an  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Sinall 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules  (1)  rules  of  particular 
applicabilit>';  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  net  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties  (5  U.S.C.  804(3)).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(f). 
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Dated:  September  2,  2003. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 

■  For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  261  is  amended 
as  follows: 


PART  261 
LISTING  OH 


1.  The  aut  lority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:    2  U.S.C.  6905.  6912(a),  6921, 
6922,  and  69;  B. 


Tabl£  1  .—Wastes  Exi  eluded  From  Non-Specific  Sources 


Facility 


Address 


Southeastetn  Public  Service  Au- 
thority (SPSA)  and  Onyx  Envi- 
ronmental Service  (Onyx). 


Suffolk,  Virginia 


(FR  Doc.  03-23161  Filed  9-10-03;  8:45  am] 
BtLLING  CODE  6560-S<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

tFRL-7557-4] 

Pennsylvania:  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

.  . — X . 

SUMMARY:  The  Commonwealth  of 
Pennsylvania  (Commonwealth  or  State) 
has  applied  for  final  approval  of  its 
underground  storage  tank  (UST) 
program  under  SubtiUe  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Pennsylvania's 
application  and  has  made  a 
determination  that  the  Commonwealth's 
UST  program  satisfies  all  of  the 


DENTIFICATiON  AND 
HAZARDOUS  WASTE 


Appendix  IX  of  Part  261 — [Amended] 

■  2.  Table  1  of  Appendix  IX  of  Part  261     - 
is  amended  to  add  the  following  waste 
stream  in  alphabetical  order  by  facility  to 
read  as  follows: 

Appendix  EX  to  Part  261— Wastes 
Excluded  Under  §§260.20  and  260.22 


Waste  description 


C  )mbustion  ash  generated  from  the  burning  of  spent  solvent  methyl  ethyl  ketone 
(Hazardous  Waste  Number  F005)  and  disposed  in  a  Subtitle  D  landfill.  This  is  a 
one-time  exclusion  for  1410  cubic  yards  of  ash  and  is  effective  after  September 
11,2003. 

(1  I  Reopener  Language 

(i  I  If  SPSA  and/or  Onyjit  discovers  that  any  condition  or  assumption  related  to  the 
characterization  of  the  excluded  waste  which  was  used  in  the  evaluation  of  the 
petition  or  that  was  predicted  through  modeling  is  not  as  reported  in  the  petition, 
then  SPSA  and/or  Onyx  must  report  any  information  relevant  to  that  condition  or 
assumption,  in  writing,  to  the  Regional  Administrator  and  the  Virginia  Department 
3f  Environmental  Quality  within  10  calendar  days  of  discovering  that  information. 

(t    Upon  receiving  Information  described  in  paragraph  (a)  of  this  section,  regard- 

■  tess  of  its  source,  the  Regional  Administrator  will  determine  whether  the  reported 
condition  requires  further  action.  Further  action  may  include  repealing  the  exclu- 
sion, modifying  the  exclusion,  or  other  appropriate  action  deemed  necessary  to 
arotect  human  health  or  the  environment. 

{i    Notification  Requirements 

In  the  event  that  the  delisted  waste  is  transported  off-site  for  disposal,  SPSA/Onyx 
■nust  provide  a  one-time  written  notification  to  any  State  Regulatory  Agency  to 
which  or  through  which  the  delisted  waste  described  above  will  be  transported  at 
east  sixty  (60)  calendar  days  prior  to  the  commencement  of  such  activities.  Fall- 
jre  to  provide  such  notification  will  be  deemed  to  be  a  violation  of  this  exclusion 
ind  may  result  in  revocation  of  the  decision  and  other  enforcement  action. 


requirementi  necessary  to  qualify  for 
final  approval. 

EFFECTIVE  DATE:  Final  approval  of 
Pennsylvanii  I's  UST  program  shall  be 
effective  on  September  11.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carletta  Pari  n,  Mailcode  3WC21,  RCRA 
State  Prograi  is  Branch,  U.S.  EPA  Region 
III,  1650  Arc  1  Street,  Philadelphia, 
Pennsylvani;  19103-2029.  telephone 
number  (215  814-3380. 
SUPPLEMENT/  RY  INFORMATION: 

A.  Backgrou  id 

Section 
Conservatiot 
42  U.S.C.  69'  II 
approve  stat< 
programs  to 
Federal  UST 
a  state 
pursuant  to 
U.S.C.  6991 
is  "no  less 
program  in 
at  RCRA  section 
42  U.S.C.  69!  ilc(a)(l) 
the  notificati  jn 


90)4 


progn  m 


al 


of  the  Resource 
and  Recovery  Act  (RCRA), 
Ic,  authorizes  EPA  to 
underground  storage  tank 
I  )perate  in  lieu  of  the 
program.  EPA  may  approve 
if  the  Agency  finds 
ACRA  section  9004(b),  42 

b),  that  the  state's  program 
stringent"  than  the  Federal 
seven  elements  set  forth 
9004(a)(1)  through  (7), 
through  (7),  meets 
requirements  of  RCRA 


section  9004(a)(8),  42  U.S.C.  6991c(a)(8), 
and  also  provides  for  adequate 
enforcement  of  compliance  with  UST 
standards  in  accordance  with  RCRA 
section  9004(a),  42  U.S.C.  6991c(a). 

On  November  25,  2002,  Pennsylvania 
submitted  to  EPA  a  complete  program 
application,  in  accordance  with  40  CFR 
part  281,  seeking  authorization  of  its 
UST  program.  On  January  3,  2003,  EPA 
published  a  proposed  rule  announcing 
its  tentative  determination  to  approve 
Pennsylvania's  UST  program.  EPA 
announced  that  the  proposed  rule  was 
subject  to  a  thirty-day  public  comment 
period.  The  public  comment  period 
ended  on  February  13,  2003.  Further, 
EPA  stated  that  if  it  received  adverse 
comments  on  its  intent  to  authorize 
Pennsylvania's  UST  program,  it  would 
subsequently  publish  a  final 
determination  responding  to  such 
comments  and  aimoimce  its  final 
decision  as  to  whether  or  not  to 
authorize  Pennsylvania's  program.  EPA 
received  adverse  written  comments 
during  the  public  comment  period. 
Today's  action  responds  to  those 
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adverse  public  comments  EPA  received 
and  announces  EPA's  final 
determination  to  approve 
Pennsylvania's  UST  program. 

B.  What  Were  the  Comments  and 
Responses  to  EPA's  Proposal? 

Two  parties  submitted  written 
comments  regarding  EPA's  tentative 
approval  of  Pennsylvania's  UST 
program  during  the  30-day  public 
comment  period.  One  party  requested 
that  EPA  conduct  a  public  hearing,  but 
later  withdrew  that  request.  A  third 
party  submitted  comments  and 
requested  a  public  hearing  after  the 
close  of  the  comment  period.  EPA  had 
already  tciken  steps  to  cancel  the 
tentatively  scheduled  public  hearing 
and,  as  a  result,  no  public  hearing  was 
held  on  EPA's  tentative  determination 
to  approve  Pennsylvania's  UST 
Program.  All  three  sets  of  comments 
EPA  received  questioned  EPA's 
tentative  decision  to  approve  the 
Commonwealth  of  Peiuisylvania's  UST 
program  asserting  that  Pennsylvania 
does  not  provide  for  adequate  public 
participation. 

Collectively,  the  three  parties 
submitting  comments  asserted  that 
Pennsylvania's  UST  program  has 
deficiencies  in  three  areas:  (1)  Public 
notification  of  releases  from  USTs,  (2) 
public  participation  in  UST  cleanup 
activities,  and  (3)  public  involvement  in 
UST  enforcement  cases  initiated  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP). 
EPA's  responses  to  each  of  these 
comments  are  set  forth  below.  EPA  has 
determined  that  none  of  the  concerns 
raised  warrants  disapproval  of 
Pennsylvania's  UST  program. 

1.  Comments  Regarding  Public 
Notification  of  UST  Releases 

All  three  parties  asserted  that 
Pennsylvania's  UST  Program  does  not 
meet  the  federal  requirements  for  state 
program  approval  at  40  CFR  281.35(f) 
regarding  public  notification  of  UST 
releases.  This  regulation  provides  as 
follows:  "In  accordance  with  §280.67, 
the  state  must  notify  the  affected  public 
of  all  confirmed  releases  requiring  a 
plan  for  soil  and  ground  water 
remediation,  and  upon  request  provide 
or  make  available  information  to  inform 
the  interested  public  of  the  natiue  of  the 
release  and  the  corrective  measures 
plaimed  or  taken." 

The  referenced  regulation  at  40  CFR 
280.67(a)  states  the  following:  "For  each 
confirmed  release  that  requires  a 
corrective  action  plan,  the 
implementing  agency  must  provide 
notice  to  the  public  by  means  designed 
to  reach  those  members  of  the  public 


directly  affected  by  the  release  and  the 
planned  corrective  action.  This  notice 
may  include,  but  is  not  limited  to, 
public  notice  in  local  newspapers,  block 
advertisements,  public  service 
announcements,  publication  in  a  state 
register,  letters  to  individual 
households,  or  personal  contacts  by 
field  Staff." 

One  of  the  parties  noted  as  follows: 
"The  Commonwealth  acknowledges  in 
the  General  Counsel  and  Attorney 
General  Verification  and  Legal 
Statement  included  with  the  application 
that  EPA  does  not  believe  notifying  the 
mimicipalitv  satisfies  the  objective  of 
§§  281. 35(f) "and  280.67  to  'notify  the 
affected  public'."  Two  of  the 
commenters  expressed  their  concern 
about  Pennsylvania  using  the  State 
Program  Approval  Memorandum  of 
Agreement  (MOA)  with  EPA  to  address 
an  inadequate  public  notification 
process  for  UST  releases,  which  they  - 
perceive  as  a  "flaw"  or  "deficiency"  in 
Pennsylvania's  UST  Program. 

During  the  review  of  Pennsylvania's 
UST  Program,  EPA  did  discuss  public 
notification  procedures  for  UST  releases 
with  PADEP.  In  its  assessment,  EPA 
recognized  that,  in  accordance  with 
§  245.305(e)  of  Pennsylvania's  UST 
regulations,  owners  and  operators  are 
required  to  inform  the  Commonwealth 
and  affected  municipalities  of 
confirmed  releases.  EPA  believes  this  is 
a  suitable  first  step  toward  public 
notification,  because  once  local  and 
state  governments  are  informed,  they 
can  subsequently  take  steps  to  notify  the 
affected  public.  During  its  review,  EPA 
asked  PADEP  to  clarify  how  such 
notification  to  the  state  would  result  in 
ntjtification  of  the  public  diriectly 
affected  by  UST  releases.  EPA 
recognized  that,  pursuant  to  §  245.305(g) 
of  Pennsylvania's  rules,  PADEP  may 
"implement  reasonable  procedures  to 
provide  the  public  with  appropriate 
information."  For  the  purpose  of  state' 
program  approval,  PADEP  has  the  legal 
authority  to  notify  the  affected  public  of 
UST  releases.  However,  EPA  recognized 
that  this  authority  provided  PADEP 
with  a  certain  discretion  of  the  type 
contemplated  when  EPA  published  its 
original  UST  regulations  at  §  280.67  on 
September  23. 1988  (see  53  FR  37180- 
37181).  Specifically,  EPA  noted  in  the 
preamble  to  its  regulations  that "  *  *   * 
mandating  public  participation  for  all 
CAPs  [Corrective  Action  Plans]  could, 
divert  implementing  agency  resoiut:es 
fi-om  other  cleanup  activities  such  as 
oversight  of  ongoing  cleanup 
operations."  The  preamble  went  on  to 
say:  "EPA  agrees  with  the  party  who 
urged  that  implementing  agencies  strike 
a  balance  between  the  involvement  of 


the  public  and  the  sometimes  competing 
need  to  protect  human  health  and  the 
environment  through  quick  and 
effective  responses  to  an  UST  release. 
To  acknowledge  these  sometimes 
conflicting  objectives,  the  final  rule  for 
public  participation  establishes  a 
flexible  approach  that  ensures  public 
access  to  available  information  on  UST 
cleanups,  although  the  public  need  not 
be  involved,  as  a  matter  of  routine,  in 
all  CAPs." 

During  EPA's  evaluation  of  the 
Commonwealth's  UST  program,  PADEP 
described  to  EPA  that  it  intended  to 
exercise  its  discretion  to  notify  the  " 
public  about  UST  releases  by  posting 
relevant  information  on  the  ititernet. 
Although  the  internet  was  not  in 
existence  at  the  time  EPA  published  its 
regulations  in  1988.  today,  EPA  believes 
the  internet  is  a  powerful  and  effective 
mechanism  for  providing  the  public 
with  information.  EPA  believes  that 
providing  public  access  to  information 
about  UST  releases  on  the  internet  is  a 
means  designed  to  reach  those  members 
of  the  public  directly  affected  by  the 
release  and  the  planned  corrective 
action.  The  internet  has  revolutionized 
how  the  public  can  gain  access  to  all 
kinds  of  information.  The  internet  can 
be  accessed  from  home,  at  work,  at 
school,  and  at  local  libraries. 
Information  on  the  internet  can  be 
updated  more  easily,  timely  and  cost- 
effectively  than  printed  publications. 
One  party  who  provided  comments  on 
EPA's  proposed  state  program  approval 
decision  stated  that  he:  "*   *   *  supports 
the  use  of  the  internet  to  educate  and 
inform  the  public  about  DEP's 
regulatory  programs  and  the  status  of 
confirmed  releases  and  planned 
cleanups*   *   *"  PADEP  and  EPA  have 
dedicated  significant  resoiuces  to 
provide  the  public  with  timely  and 
comprehensive  information  about  their 
numerous  programs  through  the 
internet.  Recognizing  the  need  for 
PADEP  to  balance  its  responsibilities  to 
clean  up  expeditiously  UST  releases 
and  inform  the  public,  EPA  and  PADEP 
used  the  MOA  to  specify  and  clarify 
how  PADEP  will  exercise  its  discretion 
in  striking  this  balance  and  to 
acknowledge  formally  PADEP's 
conunitment  to  internet  notification  of 
UST  releases.  EPA  does  not  believe  that 
use  of  the  MOA  to  describe 
Pennsylvania's  approach  to  public 
notification  is  intended  to  "fix"  a  flaw 
or  deficiency  in  Pennsylvania's  UST 
program,  but  rather  the  MOA  is  an 
appropriate  means  to  define  how 
PADEP  will  exercise  its  responsibilities, 
within  its  discretion  and  authorities,  to 
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notify  the  public  of  UST  releases  under 
an  EPA-authorized  UST  program. 

To  establish  specific  provisions  in  the 
MOA  to  define  appropriate  public 
notification,  EPA  and  FADE?  relied  on 
provisions  of  40  CFR  280.67(a). 
Therefore,  the  MOA  provides  the 
following  commitments:  "In  addition  to 
placing  notices  of  confirmed  releases 
requiring  corrective  action  on  its 
internet  site,  DEP  agrees  to  use 
additional  mechanisms  to  notify  the 
affected  public  of  those  releases,  which 
may  have  the  potential  to  cause  a  more 
immediate  or  serious  risk  to  public 
health  and  the  environment. 
Furthermore,  DEP  agrees  to  use 
additional  methods  of  public 
notification  and  outreach  as  a  particular 
situation  may  warrant.  Pursuant  to  40 
CFR  280.67  (Public  Participation),  such 
notices  may  include,  but  are  not  limited 
to,  public  notice  in  local  newspapers, 
block  advertisements,  public  service 
announcements,  publication  in  the 
Pennsylvania  Bulletin,  letters  to 
individual  households,  and/or  personal 
contacts  by  field  staff."  Having  drawn 
the  provisions  for  the  MOA  directly 
fi-om  EPA's  regulations,  EPA  is  satisfied 
that  PADEP's  authorities  and 
procedures  for  public  notification  of 
UST  releases,  as  prescribed  in  the  MOA, 
meet  the  requirements  for  state  program 
approval  found  at  40  CFR  281.35(f). 

On  a  separate  but  related  point,  orte 
commenter  referenced  RCRA  section 
9004(a)  stating  that  RCRA  enumerates 
"*  *  'criteria  that  a  State  Program  must 
meet  in  order  to  receive  delegation  of 
authority."  EPA  points  out  that,  beyond 
the  federal  regulations  discussed 
extensively  above,  section  9004  of     - 
RCRA  does  not  include  any 
independent  requirements  for  States  to 
include  public  notification  in  their  UST 
Programs  in  order  to  be  approved  by 
EPA. 

The  commenter  who  supported  using 
the  internet  to  inform  the  public  did 
note,  however,  that,  the  internet  "*   *  * 
is  no  substitute  for  direct  notice  by  DEP 
to  the  affected  public."  EPA  points  out, 
however  that  neither  RCRA  nor  its 
implementing  regulations  requires 
"direct  notice  to  the  affected  public." 
These  regulations  state  that  notice  to  the 
public  must  be  designed  "*  *  *  to 
reach  those  members  of  the  public 
directly  affected  by  the  release  and  the 
planned  corrective  action"  but  not 
necessarily  by  a  direct  (or  personal) 
notice  as  was  suggested  by  the 
commenter. 

One  commenter  expressed  a  concern 
over  a  failed  attempt  to  access  PADEP's 
information  about  a  particular  fuel 
distribution  facility  via  the  internet  and 
questioned  the  effectiveness  of  PADEP's 


internet  notification  process.  EPA  is 
aware  that  'ADEP  had  experienced 
some  techn  ical  difficulties  with  its  Web 
site  jand  Int  3met  access  while  efforts 
were  undei  way  to  upgrade  its  system. 
Such  tempi  irary  difficulties  with  gaining 
access  to  el  jctronic  data  systems  during 
maintenam  e  activities  are  not 
uncommon  In  May  and  August  2003, 
EPA  Regioi  III  accessed  PADEP's  Web 
site  and  del  ermined  site  accessibility,  as 
well  as  the  scope  and  content  of  site 
informatioi  about  UST  releases,  to  be 
complete  a]  id  acceptable  for  public 
notificatior  purposes. 

The  final  comment  regarding 
inadequate  public  notification  of  UST 
releases  ass  ;rted  that  federal  regulations 
require  "th(  i  affected  public  be  notified 
of  all  confii  med  releases."  EPA 
disagrees,  s  nee  EPA's  state  program 
approval  re  julations  do  not  require  state 
programs  tc  have  provisions  to  notify 
the  public  c  f  all  confirmed  releases, 
only  those  i  equiring  a  plan  for  soil  and 
ground  wat  ;r  remediation.  See  40  CFR 
281.35(f)  w  lich  states  that  "In 
accordance  with  §280.67,  the  state  must 
notify  the  a  fected  public  of  all 
confirmed  i  eleases  requiring  a  plan  for 
soil  and  gro  und  water 
remediatioi  *   *   *"  (emphasis  added). 

Summary :  With  respect  to  public 
comments  a  lleging  deficiencies  in 
Pennsylvan  a's  program  regarding 
public  notii  cation  of  UST  releases,  EPA 
has  determi  led  that  Pennsylvania's  UST 
program,  as  described  in  its  State  ' 
Program  Ap  proval  Application, 
provides  foi  adequate  notification 
procedures  o  inform  the  public  about 
confirmed  I  ST  releases  requiring  a  plan 
for  remedia  ion.  PADEP's  reliance  on 
the  internet  to  post  information  on  UST 
releases  has  been  determined  by  EPA  to 
be  an  accep  able  means  of  informing  the 
public. 

2.  Commem  s  Regarding  Public 
Participatio  i  in  UST  Cleanup  Activities 

The  secoi  d  set  of  concerns  voiced  by 
all  three  coi  imenters  related  to  the 
public's  ina  )ility  to  be  informed  about, 
and  to  partii  :ipate  in,  corrective  measure 
activities.  V^  ith  regard  to  concerns  about 
"public  not:  fication"  of  planned 
corrective  n  easure  activities,  EPA  refers 
to  its  previous  discussion  which 
addresses  ti  is  issue.  The  MOA  commits 
PADEP  to  n  aintain  on  its  internet  site 
the  status  ol  all  corrective  measures 
planned  or  I  aken,  and  PADEP  agrees  to 
make  inforn  lation  available  to  the 
public,  upoi  I  request,  about  the  nature 
of  identified  releases  and  corrective 
measures  planned  or  taken. - 

With  rega  d  to  public  participation  in 
the  correctii  e  action  process,  EPA  notes 
that  its  regu  ations  focus  on  public 


notification,  yet  rely  on  state 
administrative  procedures  to  provide 
the  public  the  opportunity  to  participate 
in  the  decision-making  process 
associated  with  cleaning  up  UST 
releases.  The  preamble  to  EPA's 
September  23, 1988  UST  regulations  (53 
FR  37233)  states,  "EPA  does  not  intend 
to  prescribe  the  nature  and  extent  of  the 
public  involvement  procedures  to  be 
followed  by  the  state.  Rather,  EPA's 
intention  is  that  a  forum  be  provided 
that  is  in  keeping  with  the  state's 
administrative  procedures  for  the 
interested  public  to  express  its  views  on 
the  proposed  corrective  actions  for 
serious  (emphasis  added)  UST 
releases."  The  preamble  goes  on  to  say 
that  this  objective  is  intended  to  be  met 
by  ensuring  states  provide  for  open 
access  to  information  on  UST  releases 
and  planned  corrective  actions. 
Pennsylvania's  UST  program  meets  this 
obligation  by  providing  for  the  public 
availability  of  this  information.  The 
MOA  is  PADEP's  assurance  that  such 
information  will  be  available  via  the 
internet  for  notification  purposes,  and 
more  detailed  information  on  site 
activities  will  be  made  available  upon 
public  request.  PADEP  has  also  agreed 
in  the  MOA  to  expand  its  method  of 
public  notification  and  involvement 
activities,  as  particular  situations  may 
warrant,  specifically  in  those  instances 
where  releases  may  have  the  potential  to 
cause  an  immediate  or  "serious  risk"  to 
public  health  and  the  environment.  EPA 
believes  there  is  adequate  opportunity 
for  the  public  to  be  notified  of  UST 
releases  and  to  participate  in  UST 
cleanup  activities. 

Summary:  EPA  has  evaluated 
Pennsylvania's  UST  authorities  and 
PADEP's  commitment  in  the  MOA  to 
provide  for  public  notification  of  UST 
releases  and  public  access  to  related 
information.  Based  on  EPA's  State 
Program  Approval  regulations  and 
relevant  preamble  language  which  rely 
on  a  state's  own  administrative 
procedures  for  the  interested  public  to 
express  its  views  on  proposed  corrective 
actions,  EPA  has  determined  that 
Pennsylvania's  UST  program  meets 
EPA's  state  program  approval 
requirements  for  public  notification  and 
public  involvement  regarding  UST 
releases  and  their  cleanups. 

3.  Comments  Regarding  Public 
Involvement  in  UST  Enforcement  Cases 

The  third  area  on  which  EPA  received 
comments  related  to  public 
participation  in  Pennsylvania's 
enforcement  process.  One  commenter 
questioned  whether  the 
Commonwealth's  program  meets  the 
state  program  approval  requirements  of 
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40  CFR  281.42  ("Requirements  for 
public  participation"),  which  provides 
that  "Any  state  administering  a  program 
must  provide  for  public  participation  in 
the  state  enforcement  process  by 
providing  any  one  of  the  following  three 
options:  (emphasis  added)  (a)  Authority 
that  allows  intervention  analogous  to 
Federal  Rule  24(a)(2),  and  assurance  by 
the  appropriate  state  enforcement 
agency  that  it  will  not  oppose 
intervention  under  the  state  analogue  to 
Rule  24(a)(2)  on  the  ground  that  the 
applicant's  interest  is  adequately 
represented  by  the  State,  (b)  *   *  *  (c) 
*   *   *"  The  Commonwealth  chose  the 
option  set  forth  in  40  CFR  281.42(a)  to 
support  its  State  Program  Approval 
Application.  The  party  submitting  the 
comments  stated  that  "*   *   *  it  is  not 
clear  how  the  affected  public  is 
supposed  to  receive  notice  when  such 
actions  are  taken  so  they  may  decide 
whether  to  exercise  their  right  to 
intervene"  and  suggested  that  the 
Commonwealth  *   *  *  should  be 
required  to  publish  notice  in  the 
Pennsylvania  Bulletin  whenever  a 
formal  enforcement  action  is 
commenced  and  when  it  is  resolved." 

In  its  application  for  program 
approval,  the  Commonwealth  provided 
an  explanation  of  how  its  authorities 
meet  the  requirements  of  40  CFR 
281.42(a),  but  it  did  not  discuss  any 
procedures  it  may  have  for  public  notice 
of  enforcement  actions.  Such  notice  is 
not  required  for  state  program  approval, 
as  such  notice  is  not  a  component  of 
Rule  24(a)(2)  of  the  Federal  Rules  of 
Civil  Procedure.  Therefore,  the  lack  of  a 
provision  in  Pennsylvania's  regulations 
to  provide  for  public  notice  of 
enforcement  actions  and  the  absence  of 
a  related  discussion  in  Pennsylvania's 
UST  State  Program  Approval 
Application  are  not  valid  reasons  for 
EPA  to  disapprove  Peimsylvania's  UST 
Program. 

Summary:  Since  PADEP  is  not 
required  to  provide  for,  or  explain  in  its 
State  Program  Approval  Application, 
how  the  public  is  notified  about 
enforcement  actions  initiated  by  the 
state,  EPA  has  determined  that  this  is  no 
basis  for  disapproving  Pennsylvania's 
UST  program. 

Conclusion:  Based  on  the  above 
responses  to  all  of  the  adverse 
comments  received,  EPA  sees  no  basis 
for  disapproving  Peimsylvania's  UST 
program  pursuant  to  40  CFR  part  281 
and  is  hereby  proceeding  with  a  final 
determination  to  approve 
Peimsylvania's  UST  program. 

Statutory  and  Executive  Order  Reviews 

This  rule  will  only  approve  State 
underground  storage  tank  requirements 


pursuant  to  RCRA  Section  9004  and 
imposes  no  requirements  other  than 
those  imposed  by  State  law  (see 
Supplementary  information,  section  A. 
Background).  Therefore,  this  rule 
complies  with  applicable  executive 
orders  and  statutory  provisions  as 
follows: 

1.  Executive  Order  12866:  Regulatory 
Planning  Review— The  Office  of 
Management  and  Budget  has  exempted 
this  rule  from  its  review  under 
Executive  Order  12866.  2.  Paperwork 
Reduction  y^cf— This  rule  will  not 
impose  an  information  collection 
burden  under  the  Paperwork  Reduction 
Act.  3.  Regulatory  Flexibility  Act— After 
considering  the  economic  impacts  of 
today's  rule  on  small  entities  under  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  4. 
Unfunded  Mandates  Reform  Act — 
Because  this  rule  approves  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act. 
5.  Executive  Order  13132:  Federalism — 
Executive  Order  13132  does  not  apply 
to  this  rule  because  it  will  not  have 
federalism  implications  (i.e.,  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  th^ 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government).  6.  Executive 
Order  13175:  Consultation  and 
Coordination  with  Indian  Tribal 
Governments — Executive  Order  13175 
does  not  apply  to  this  rule  because  it 
will  not  have  tribal  implications  (i.e., 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes). 
7.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  &■ 
Safety  Risks — This  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  and  it  is  not 
based  on  health  or  safety  risks.  8. 
Executive  Order  13211 'Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use — This  rule  is  not 
subject  to  Executive  Order  13211 
;  because  it  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  9.  National  Technology  Transfer 
Advancement  Act — EPA  approves  State 
programs  as  long  as  they  meet  criteria 


required  by  RCRA,  so  it  would  be 
inconsistent  with  applicable  law  for 
EPA,  in  its  review  of  a  State  program, 
to  require  the  use  of  any  particular 
voluntary  consensus  standard  in  place 
of  another  standard  that  meets  the 
requirements  of  RCRA.  Thus,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advance  Act  does  not 
apply  to  this  rule.  10.  Congressional 
Review  Act— EPA  will  submit  a  report 
containing  this  rule  and  other 
information  required  by  the 
Congressional  Review  Act  (5  U.S.C.  801 
ef  seq.)  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United  • 
States  prior  to  publication  in  the 
Federsj  Register.  A  major  rule  cannot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2).  This  action  will  be 
effective  September  11,  2003. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection, 
Administrative  practice  and  procedures. 
Hazardous  substances, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authoi  ily:  This  document  is  issued  under 
the  authority  of  section  9004  of  the  Resource 
Conservation  and  Recovery  Act  as  amended 
42  U.S.C.  6P91C. 

Thomas  Voltaggio, 

Acting  Regional  Administrator. 

(PR  Doc.  03-23164  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docket  No.  03-83;  FCC  03-184] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  2003; 
Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Commission  corrects  the 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  2003, 
Report  and  Order,  adopted  on  July  21, 
2003  and  released  on  July  25,  2003. 
DATES:  Effective  September  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  Helvajian,  Office  of  Managing 
Director,  (202)  418-0444. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Managing  Director  wishes  to 
make  the  following  correction  in  our 
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recently  released  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal 
Year  2003,  Report  and  Order  (68  FR 
48445  (August  13,  2003).  The 
corrections  are  as  follows: 

1.  On  page  48466,  in  the  third  column 
of  §  1.1152,  the  fee  amounts  in  the  first 
four  entries,  in  the  second  column  of  the 
table,  immediately  following  the  220 
MHz  Nationwide  heading  is  corrected  to 
read  $10.00  instead  of  $5.00. 

Federal  Communications  Commission 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-23131  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  67i2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  9S-185  and  96-98;  WT  97-207;  FCC 
03-215] 

Cost-Based  Terminating 
Compensation  for  CMRS  Providers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  interpretation. 

summary:  In  this  document,  th^ 
Conunission  responds  to  an  application 
for  review  of  a  May  9,  2001.  letter  issued 
jointly  by  the  Wireless 
Telecommunications  Bureau  and  the 
Common  Carrier  Bureau  (now  the 
Wireline  Competition  Bureau)  (Joint 
Letter)  in  response  to  a  request  for 
clarification  of  oiu*  reciprocal 
compensation  rules.  The  Commission 
concludes  that  the  Joint  Letter  is 
consistent  with  the  interpretation  of  the 
Conununications  Act  that  the 
Commission  adopted  in  the  August 
1996  Local  Competition  Order  and 
reflected  in  the  Commission's  rules  and 
prior  orders  and,  accordingly,  affirms 
the  interpretation  of  our  rules  stated 
therein. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Trachtenberg,  Wireless 
Telecommunications  Bureau,  Policy 
Division,  (202)  418-7369,  or  via  the 
Internet  at  Peter.  Tmchtenberg@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  in  CC  Docket 
Nos.  95-185  and  96-98,  and  WT  Docket 
No.  97-207,  FCC  03-215,  adopted  on 
August  27,  2003.  and  released  on 
September  3,  2003.  The  complete  text  of 
this  Order  is  available  on  the 
Commission's  website  in  the  Electronic 
Comment  Filing  System  and  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  Twelfth  Street, 


SW.,  Washin  jton,  DC  20554.  A  copy  of 
the  Order  ma  y  also  be  purchased  from 
the  Commiss  on's  duplicating 
contractor,  Q  ualex  International,  Portals 
II,  445  12th  f  treet,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  fa:simile  (202)  863-2898,  or 
via  e-mail  qualexint@aoI.cbm. 

1.  On  Febr  lary  2,  2000,  Sprint  PCS 
filed  a  letter  md  legal  memorandum 
requesting  th  at  the  Commission  confirm 
and  clarify  C  )mmercial  Mobile  Radio 
Service  (CMI  :S)  providers'  entitlement 
to  reciprocal  compensation  for  all  the 
additional  cc  sts  of  switching  or 
delivering  to  mobile  customers  "local 
traffic  origin!  ited  on  other  networks." 
On  April  27,  2001,  in  the  context  of 
seeking  comi  nent  on  a  unified 
intercarrier  c  ampensation  scheme,  the 
Commission  issued  the  Unified 
Intercarrier  C  ompensation  Notice  of 
Proposed  Ru  emaking  (NPRM),  66  FR 
28410,  (May  23,  2001),  which,  among 
other  things,  reviewed  and  sought 
comment  on  the  application  of  its 
current  ordei  s  and  rules  regarding 
asymmetric  i  sciprocal  compensation  to 
Local  Exchai  ge  Carrier  (LEC)-CMRS 
interconnect  on. 

2.  On  May  9,  2001,  WTB  and  WCB 
responded  tc  the  Sprint  PCS  Letter, 
relying  on  cli  irifications  of  the 
reciprocal  co  mpensation  rules  in  the 
NPRM.  The  J  jint  Letter  stated  that, 
based  on  the  language  of  section 
252(d)(2)(A)  jf  the  Communications 
Act,  CMRS  c  irriers  are  entitled  to  the 
opportunity  o  demonstrate  that  their 
termination  (  osts  exceed  those  of  ILECs, 
that  the  "equivalent  facility"  language 
of§51.701(c  and  (d)  of  the 
Commission' s  rules  does  not  require 
that  wireless  network  components  be 
reviewed  on  the  basis  of  their 
relationship  o  wireline  network 
components  ar  bar  a  CMRS  carrier  from 
receiving  coi  ipensation  for  the 
additional  cc  sts  that  it  incurs  in 
terminating  1  raffic  on  its  network  if 
those  costs  e  cceed  the  ILEC's  costs,  and 
that  if  a  CMf  S  carrier  can  demonstrate 
that  the  costj  associated  with  spectrum, 
cell  sites,  ba(  khaul  links,  base  station 
controllers  ai  id  mobile  switching 
centers  vary,  to  some  degree,  with  the 
level  of  traffi :;  that  is  carried  on  the 
wireless  net\  ^ork,  a  CMRS  carrier  can 
submit  a  cos  study  to  justify  its  claim 
to  asymmetr  c  reciprocal  compensation 
that  includei  additional  traffic  sensitive 
costs  associa  :ed  with  those  network 
elements.  Th  e  Joint  Letter  also  stated 
that  a  CMRS  carrier  is  entitled  to  the 
tcmdem  inte!  connection  rate  under 

§  51.711(a)(3|  of  the  Commission's  rules 
if  it  can  satisfy  a  comparable  geographic 
area  test,  an(  need  not  also  satisfy  a 
functional  e<  uivalency  test. 


3.  On  June  8,  2001,  SBC  submitted  an 
application  for  review  of  the  Joint  Letter 
contending  that  the  Joint  Letter  could  be 
read  as  establishing  a  broader  definition 
of  additional  costs  for  CMRS  networks    ' 
than  the  Commission  previously 
established  for  LEC  networks  and  that 
the  Joint  Letter  improperly  read  the 
functional  equivalency  test  out  of  the 
rules  for  purposes  of  deciding  whether 

a  new  entrant  should  be  compensated  at 
the  tandem  interconnection  rate. 

4.  We  reaffirm  that,  under  the  current 
rules,  a  CMRS  carrier  can  seek  a 
compensation  rate  that  includes  the 
traffic-sensitive  costs  associated  with  its 
network  elements.  We  conclude  that  the 
Joint  Letter  correctly  addressed  the 
questions  raised  in  the  Sprint  PCS 
request. 

5.  The  Joint  Letter  correctly  reflected 
the  Commission's  interpretation  of 
section  252(d)(2)(A)  of  the  Act  in  the 
Local  Competition  Order,  61  FR  47284, 
(September  6,  1996),  in  stating  that, 
based  on  the  language  of  section 
252(d)(2)(A),  carriers  are  entitled  to 
recover  all  of  their  additional  forward- 
looking  costs  of  terminating  traffic  to  the 
extent  they  demonstrate  such  costs. 
Further,  §  51.711(b)  of  our  rules 
expressly  permits  connecting  carriers, 
including  CMRS  carriers,  an 
opportunity  to  prove  that  their 
additional  costs  justify  a  higher  rate 
than  the  rate  charged  by  the  incumbent 
LEC.  Such  additional  costs  must  be 
established  through  a  cost  study  using  a 
forward-looking  economic  cost  model. 

6.  The  Joint  Letter  also  correctly 
explained  that  the  determination  of  the 
additional  costs  of  terminating  traffic 
over  a  wireless  network  element  does 
not  involve  an  inquiry  into  whether  the 
wireless  network  element  is 
"equivalent"  to  a  recoverable  wireline 
element.  The  term  "equivalent  facility" 
in  §§  51.701(c)  and  51.701(d)  of  our 
rules  was  not  intended  to  preclude  the 
recovery  by  CMRS  carriers  of  the 
"addition^  costs"  of  wireless 
components  that  might  be  regarded  as 
functionally  equivalent  to  wireline      « 
elements  whose  costs  are  non- 
recoverable,  such  as  a  wireline  LEC's 
local  loop.  Rather,  the  term  was  used  to 
ensure  that  the  costs  of  non-LEC 
facilities  would  be  included  in  transport 
and  termination  rates  even  if  such 
facilities  did  not  precisely  track  the 
network  facilities  architecture  of  a  LEC. 
Thus,  while  equivalence  does,  in  part, 
define  what  facilities  are  involved  in  the 
function  of  "termination,"  it  is  simply 
not  relevant  to  determining  which  of 
those  terminating  facilities  imposes 
costs  that  can  be  recovered  through 
reciprocal  compensation  charges. 
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7.  We  also  conclude  that  our 
interpretation  here  does  not  apply  a 
different  standard  of  additional  cost  to 
CMRS  carriers  than  the  standard 
applicable  to  LECs.  The  "additional 
cost"  standard  applicable  to  both  is 
whether  an  element  is  traffic-sensitive. 
In  asserting  that  the  Commission 
applied  a  different  standard  of 
recoverable  costs  in  the  Local 
Competition  Order  when  it  found  that 
loop  costs  were  not  recoverable,  SBC 
misconstrues  the  Commission's 
reasoning.  The  Commission  excluded 
loop  costs  because  it  foimd  that  "[t]he 
costs  of  local  loops  and  line  ports 
associated  with  local  switches  do  not 
vary  in  proportion  to  the  number  of 
calls  terminated  over  these  facilities' 
and  concluded  that  "such  non-traffic 
sensitive  costs  should  not  be  considered 
"additional  costs"  when  a  LEC 
terminates  a  call  that  originated  on  the 
network  of  a  competing  carrier." 
Because  loop  costs  were  excluded  from 
"additional  costs"  on  the  basis  of  a 
finding  of  non-traffic  sensitivity,  we  are 
not  creating  a  different  standard  for 
CMRS  carriers  by  permitting  them  to 
recover  all  costs  that  are  traffic- 
sensitive. 

8.  We  also  find  that  the  Joint  Letter's 
interpretation  of  the  tandem 
interconnection  rate  rule  is  correct. 
Section  51.711(a)(3)  of  our  rules  governs 
when  the  tandem  interconnection  rate  is 
applicable,  and  requires  only  a 
comparable  geographic  area  test  to  be 
met  for  a  carrier  to  receive  the  tandem 
interconnection  rate.  SBC  argues  that 

§  51.711(a)(3)  of  our  rules  must  be 
interpreted  to  require  both  a  functional 
equivalence  test  and  a  comparable 
geographic  area  test  based  on  discussion 
in  the  Local  Competition  Order 
addressing  this  issue.  As  the  Joint  Letter 
correctly  noted,  however,  the 
Commission  has  previously  addressed 
the  import  of  this  language  in  the 
NPRM,  and  stated  that  "although  there 
has  been  some  confusion  stemming 
from  additional  language  in  the  text  of 
the  Local  Competition  Order  regarding 
functional  equivalency,  §  51.711(a)(3)  is 
clear  in  requiring  only  a  geographic  area 
test."  We  reaffirm  this  interpretation. 

9.  Accordingly,  it  is  ordered  that, 
pursuant  to  47  U.S.C.  154(i),  and  47  CFR 
1.115(c),  the  Application  for  Review 
filed  by  SBC  Communications  Inc.  on 
June. 8,  2001,  is  denied. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-23129  Filed  9-10-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart1804 


RIN  2700-AC61 

Format  and  Numbering  of  Award 
Documents 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  revises  the 
NASA  FAR  Supplement  (NFS)  to 
change  the  scheme  used  for  numbering 
procurement  awawd  instruments.  This 
change  is  required  to  comply  with  the 
General  Services  Administration  (GSA) 
requirement  that  each  agency  establish 
unique  document  numbers  on  award 
instruments. 

EFFECTIVE  DATE:  October  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  - 

William  Childs,  NASA,  Office  of 
Procurement,  Analysis  Division  (Code 
HC),  (202)  358-0454.  e-mail: 
wchilds@nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Effective  October  1,  2003,  each  agency 
is  required  to  have  unique  document 
numbers  on  contracts,  BPA  calls,  and 
other  procurement  instruments. 
Document  numbers  must  be  unique 
within  the  agency  and  between 
agencies.  The  General  Services 
Administration  (GSA)  has  established  a 
register  of  agency  numbering  schemes  to 
assure  they  do  not  conflict.  On  May  21, 
2003,  the  Assistant  Administrator  for 
Procinement  approved  a  new 
numbering  scheme  to  be  used  by  NASA 
to  comply  with  the  GSA  requirement. 
This  final  rule  implements  that  scheme. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577, 
and  publication  for  public  comment  is 
not  required.  However.  NASA  will 
consider  comments  from  small  entities 
concerning  the  affected  NFS  Part  1804 
in  accordance  with  5  U.S.C.  610. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  do  not 
impose  recordkeeping  or  information 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  efseg.  ^ 


List  of  Subjects  in  48  CFR  Part  1804. 

Government  Procurement. 
Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

■  Accordingly,  48  CFR  Part  1804  is 
amended  as  follows: 

■  1.  The  authority  citation  for  48  CFR 
Part  1804  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

■  2.  Revise  sections  1804.7101  and 
1804.7102  to  read  as  follows: 

1804.7101  Policy. 

(a)  Contractual  documents  shall  be 
numbered  vdth  approved  prefixes, 
suffixes,  and  serial  numbers  as 
prescribed  in  this  subpart.  If  other 
identification  is  required  for  center 
purposes,  it  shall  be  placed  on  the 
document  in  such  a  location  as  to 
clearly  separate  it  ft'om  the 
identification  number. 

fb)  Th.e  identification  number  shall 
consist  of  exactly  10  alpha-numeric 
characters  positioned  as  prescribed  in 
this  subpart  and  shall  be  retained 
unchanged  for  the  life  of  the  particidar 
instnunent. 

(c)  Identification  numbers  shall  be 
serially  assigned  to  the  extent  feasible. 
Installations  may  designate  blocks  of 
numbers  to  offices  for  future  use. 

(d)  Solicitations  shall  be  numbered  in 
accordance  with  installation 
procedures,  except  that  in  all  cases  the 
identif>'ing  number  shall  begin  with  the 
three  characters  specified  in 
1804.7102(a)(1)  and  (2). 

1804.7102  Numbering  scheme. 

(a)  General. 

(1)  The  first  two  characters  shall  be 
NN. 

(2)  The  third  character  shall  be  the 
same  letter  as  used  in  the  Integrated 
Financial  Management  Program  (IFMP). 
i.e..  the  first  letter  of  Center  name, 
except  for  GRC  which  uses  "C". 

(3)  The  fourth  and  fifth  characters  " 
shall  be  2  numeric  characters  for  the  FY 
in  which  the  award  is  expected  to  be 
signed  by  the  Government. 

(4)  The  sixth  through  ninth  characters 
shall  be  4  digits  for  action  number:  2 
alphas,  2  numbers  (AAOl,  AA02  .  .  . 
AA99.  ABOl,  AB02.  .   .  .  AZ99,  BAOl, 
BA02,  etc.  through  ZZ99) 

(5)  The  tenth  character  shall  be  1 
alpha  character  for  type  of  action. 

(b)  Codes  for  Type  of  Action: 

A^Cooperative  agreement. 

B — BOA,  GVVAC.  or  other  indefinite  delivery 

type  contract. 
C — Contract  (except  Facilities  or  indefinite 

delivery  type). 
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P — Delivery  order  or  call  against  a  supply 
contract  (BOA,  FSS,  or  other  indefinite 
delivery  contract  or  BP A). 

F — Facilities  contract. 

G— Grant  (other  than  training). 

H — Training  grant.   ' 

I — Intragovemmental  transaction,  i.e.,  request 
to  another  Government  agency  to  furnish 
supplies  or  services.  It  does  not  include 
an  award  by  NASA  to  fulfill  a  request 
from  another  agency. 

P — Purchase  order.  (This  does  not  include  a 
call  or  task  or  delivery  order,  regardless 
of  whether  it  is  issued  on  a  purchase 
order  form.  It  also  does  not  include  other 
types  of  actions  listed  in  this  paragraph, 
notwithstanding  that  they  are  referred  to 
as  purchase  orders  in  IFMP.) 

S — Space  Act  agreement. 

T — ^Task  order  against  a  service  (including 
R&D)  contract  (BOA,  FSS,  or  other 
indefinite  delivery  contract  or  BPA). 

Z—BPA. 

(c)  Sample. 

NNG04AA01C  would  be  a  GSFC  action 
issued  in  FY04.  It  would  be  the  first  one 
issued  at  the  Center  (or  the  first  of  its  type), 
and  the  action  type  would  be  a  contract: 


NN 


04  AAOl 


NASA    GSFC     FY04       Serial       Contract 

No.  1 

1804.7103  [RemovMl] 

1804.7104  [Redesignated  as  1804.71 03] 

■  3.  Remove  section  1804.7103  and 
redesignate  section  1804.7104  as  section 
1804.7103. 

(FR  Doc.  03-23176  Filed  9-10-03;  8:45  am] 

BILUHiG  CODE  7S10-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Admlnistratton 

49  CFR  Part  195 

[Docket  No.  RSPA-97-2717;  AmdL  195-78] 

RiN2137-AD10 

Pipeline  Safety:  Recommendations  To 
Change  Hazardous  Liquid  Pipeline 
Safety  Standards 

agency:  Research  and  Specicd  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  is 
changing  several  safety  standards  for 
hazardous  liquid  and  carbon  dioxide 
pipelines.  The  changes,  which  concern 
welder  qualifications,  backfilling, 
records,  training,  and  signs,  are  based 
on  recommendations  by  the  National 


qa  Pipeline  Safety 
i\  es  (NAPSR).  RSPA/OPS 
B  c  hanges  will  improve  the 
ef  ectiveness  of  the  present 


Association  c  f 
Representatii  es 
believes  the 
clarity  and 
standards. 

PATES:  This  flinal  Rule  takes  effect 
October  14,  2  003. 

FOR  FURTHER  NFORMATION  CONTACT:  L. 

M.  Furrow  by  phone  at  202-366-4559, 
by  fax  at  202|366-4566,  by  mail  at  U.S. 
Department  c  f  Transportation,  400 
Seventh  Strert,  SW.,  Washington,  DC, 
20590,  or  by  (-mail  at 
buck.furTowirspa.dot.gov. 

SUPPLEMENTA  1Y  INFORMATION: 

Background- 

NAPSR  is  <  non-profit  association  of 
officials  ft-om  state  agencies  that 
participate  w  th  RSPA/OPS  in  the 
Federal  pipeline  safety  regulatory 
program.  RSHA/OPS  asked  NAPSR  to 
review  the  ha  zardous  liquid  pipeline 
safety  standa  ds  in  49  CFR  part  195  and 
recommend  i  ny  changes  needed  to 
make  the  star  dards  more  explicit, 
understandal  le,  and  enforceable. 
NAPSR  comi  iled  the  results  of  its 
review  in  a  r«  port  titled  "Part  195 
Project." 

The  report  Includes  30  different 
recommenda  ions  for  changes  to  Part 
195,ofwhicl  RSPA/OPS  has  adopted  or 
proposed  to  i  dopt  18  in  earlier 
rulemaking  a:tions.  In  the  Federal 
Register  of  September  6,  2002,  RSPA/ 
OPS  published  a  notice  of  proposed 
rulemaking  C  sIPRM)  in  which  RSPA/ 
OPS  propose  i  to  adopt  five  more 
recommenda  ions  (67  FR  56970).  The 
NPRM  also  d  jscribed  the  earlier  actions 
and  explaine  i  why  RSPA/OPS  had 
declined  to  a  iopt  seven 
recommenda  ions. 

Disposition  o  f  Comments 


This  sectiop 
summarizes 
RSPA/OPS 
NPRM.  It  als(  I 
treated  those 
this  Final 
not  mentiondd 


Ru  e 


of  the  preamble 
1  he  written  comments 
n  ceived  in  response  to  the 
describes  how  RSPA/OPS 
comments  in  developing 
If  a  proposed  section  is 
,  no  significant  comments 
were  receive*  on  that  section  and 
RSPA/OPS  ii  adopting  it  as  final. 

RSPA/OPS  invited  the  public  to 
comment  by  "November  5,  2002,  on 
proposed  chi  nges  to  five  sections  in 
Part  195:  §  1<  5.222,  Welders: 
Qualification  of  welders;  §195.252, 
Backfilling;  ^  195.310,  Records; 
§  195.403,  Tt  lining;  and  §  195.434, 
Signs.  The  oi  ily  comments  RSPA/OPS 
received  wer  3  from  the  Florida 
Department  ( if  Transportation  (FDOT) 
and  the  Was]  lington  Utilities  and 
Transportation  Commission  (WUTC). 


FDOT  was  concerned  that  part  195 
could  be  construed  to  supersede  its 
more  stringent  requirements  on 
backfilling  and  abandonment.  For 
example,  FDOT  said  it  does  not  allow 
abandonment  of  utility  facilities, 
whereas  §  195.402{c)(10)  permits 
operators  to  abandon  pipelines  under 
appropriate  procedures.  FDOT 
recommended  that  RSPA/OPS  state  in 
Part  195  that  the  part  does  not 
supersede  state  requirements  unless 
those  requirements  are  less  stringent. 

RSPA/OPS  has  not  added  this 
statement  to  part  195  because  it  may  not 
be  in  accord  with  the  preemption 
provisions  of  Federal  pipeline  safety 
law  (49  U.S.C.  60104(c)).  Those 
provisions  prohibit  state  agencies  from 
establishing  any  safety  standards  for 
interstate  pipeline  facilities.  And 
although  state  agencies  that  meet  certain 
requirements  may  establish  additional 
or  more  stringent  safety  standards  for 
intrastate  pipeline  facilities,  the  state 
standards  must  be  compatible  with  the 
federal  safety  standards.  The 
preemption  provisions  do  not  allow 
state  agencies  to  establish  less  stringent 
safety  standards  for  intrastate  pipeline 
facilities.  To  say  that  Part  195  does  not 
supersede  state  requirements  unless 
they  are  less  stringent  would  incorrectly 
imply  that  states  may  have  safety 
standards  for  interstate  pipeline 
facilities  or  may  have  less  stringent 
standards  for  intrastate  pipeline 
facilities.  In  addition,  such  a  statement 
would  incorrectly  imply  that  Part  195 
does  not  supersede  a  state  agency's 
more  stringent  intrastate  standards  that 
are  incompatible  with  Part  195. 

Having  said  this,  RSPA/OPS  does  not 
want  to  leave  the  impression  that  it 
considers  FDOT's  more  stringent 
requirements  on  backfilling  and 
abandonment  to  be  inoperative  in  view 
of  the  Federal  preemption  provisions. 
As  RSPA/OPS  construes  those 
provisions,  they  apply  only  to  generally 
applicable  state  safety  standards.  They 
do  not  apply  to  safety  requirements  that 
a  state  or  local  agency  may  attach  to 
specific  construction  permits  as  a 
condition  of  exercising  the  permit.  It  is 
in  this  vein  that  RSPA/OPS  believes 
FDOT  applies  its  more  stringent 
requirements. 

WUTC  generally  supported  the 
NPRM,  but  made  specific  comments  on 
the  backfilling  standard  proposed  in 
§  195.252.  RSPA/OPS  proposed  that 
backfilling  must  provide  firm  support 
under  the  pipe  and  prevent  damage  to 
the  pipe  and  pipe  coating  from 
equipment  and  backfill  material.  As 
explained  in  the  NPRM,  RSPA/OPS  did 
not  propose  to  adopt  NAPSR's 
recommendation  that  backfill  material 
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not  contain  objects  that  could  damage 
the  pipe  or  pipe  coating.  RSP A/OPS 
reasoned  that  such  material  may  not 
always  be  available  near  construction 
sites,  and  under  the  proposed  standard, 
material  with  such  objects  could  only  be 
used  if  damage  is  prevented  by  means 
such  as  a  sufficient  initial  layer  of 
material  that  is  free  of  potentially 
damaging  rocks.  Nevertheless,  WUTC 
was  concerned  that  operators  could  still 
use  large  rocks  that  could  later  cause 
damage  to  the  pipe.  WUTC  suggested 
that  backfill  material  not  contain  either 
rocks  larger  than  six  inches  or  organic 
material,  such  as  wood,  that  may  decay 
and  cause  subsidence  or  erosion. 

WUTC  is  correct  that  the  proposed 
standard  would  not  preclude  operators 
from  using  backfill  material  that 
contains  large  rocks.  However,  to  do  so 
operators  would  have  to  take  steps  to 
insure  that  the  rocks  do  not  damage  the 
pipeline.  RSPA/OPS  said  in  the  NPRM 
that  one  means  of  protection  is  an  initial 
layer  of  rock-free  material.  WUTC 
implied  that  this  method  may  not  be 
adequate  in  the  presence  of  large  rocks. 
If  so,  operators  would  have  to  use  some 
other  means  of  protection.  For  example, 
they  could  install  a  durable  rock  shield 
either  by  itself  or  in  addition  to  a  layer 
of  rock-free  material.  Because 
reasonable  means  are  available  to 
protect  against  rock  damage,  RSPA/OPS 
does  not  think  a  restrictive  standard  like 
WUTC  suggested  is  necessary  for  safety. 
The  performance  nature  of  proposed 
§  195.252  would  also  require  operators 
to  take  protective  action  if  backfill 
material  contains  enough  organic 
material  to  cause  damage  through         « 
subsequent  decay.  Therefore,  RSPA/ 
OPS  has  adopted  proposed  §  195.252  as 
final. 

Advisory  Committee  Consideration 

The  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
(THLPSSC)  considered  the  NPRM  and 
the  associated  evaluation  of  costs  and 
benefits  at  a  meeting  in  Washington,  DC 
on  March  25,  2003  (68  FR  11176;  March 
7,  2003).  The  committee  is  a  statutorily 
mandated  advisory  committee  that 
advises  us  on  proposed  safety  standards 
and  other  policies  for  hazardous  liquid 
pipelines.  The  committee  has^n 
authorized  membership  of  15  persons, 
five  each  representing  government, 
industry,  and  the  public.  Each  member 
is  qualified  to  consider  the  technical 
feasibility,  reasonableness,  cost- 
effectiveness,  and  practicability  of 
proposed  pipeline  safety  standards.  A 
transcript  of  the  meeting  as  well  as  other 
material  related  to  the  committee's 
consideration  of  the  NPRM  are  available 
in  Docket  No.  RSPA-98-4470. 


At  the  meeting,  the  THLPSSC  voted 
on  whether  the  proposed  rules  are 
technically  feasible,  reasonable,  cost- 
effective,  and  practicable,  and  whether 
the  evaluation  of  costs  and  benefits  is 
satisfactory.  The  THLPSSC  voted 
unanimously  to  approve  the  proposed 
rules  and  the  evaluation. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Policies  and  Procedures.  RSPA/OPS 
does  not  consider  this  rulemaking  to  be 
a  significant  regulatory  action  under 
Section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  Oct.  4,  1993).  Therefore, 
the  Office  of  Management  and  Budget 
(OMB)  has  not  received  a  copy  of  this 
rulemaking  to  review:  RSPA/OPS  also 
does  not  consider  this  rulemaking  to  be 
significant  under  DOT  regulatory 
policies  and  procediues  (44  FR  11034: 
February  26,  1979). 

RSPA/OPS  prepared  a  Regulatory 
Evaluation  of  the  final  rules  and  a  copy 
is  in  the  docket.  The  evaluation 
concludes  there  should  be  only  minimal 
additional  cost,  if  any,  for  operators  to 
comply  with  the  rules.  No  comments 
were  received  on  the  draft  evaluation 
that  accompanied  the  NPRM. 

Regulatory  Flexibility  Act 

The  final  rules  are  consistent  with 
customary  practices  in  the  hazardous 
liquid  and  carbon  dioxide  pipeline 
industry.  Therefore,  based  on  the  facts 
available  about  the  anticipated  impacts 
of  this  rulemaking,  I  certify,  pursuant  to 
Section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  that  this  rulemaking 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  13084 

The  final  rules  have  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084,  "Consultation  and  Coordination 
with  Indian  Tribal  Governments." 
Because  the  rules  will  not  significantly 
or  uniquely  affect  the  communities  of 
the  Indian  tribal  governments  and  will 
not  impose  substantial  direct 
compliance  costs,  the  funding  and 
consultation  requirements  of  Executive 
Order  13084  do  not  apply. 

Paperwork  Reduction  Act 

Title:  Transportation  of  Heizardous 
Liquids  by  Pipeline  Recordkeeping  and 
Accident  Reporting  Requirements.  OMB 
Number:  2137-0047 

Summary:  Section  195.310(b)(10) 
adds  minor  information  collection 
requirements  to  an  already  existing 
information  collection  requirement. 
Operators  are  required  to  record  the 
temperature  diu-ing  testing  and  keep  the 


records  for  as  long  as  the  pipeline 
concerned  is  in  service.  However, 
RSPA/OPS  believes  most  operators 
already  maintain  records  of 
temperature.  Also,  RSPA/OPS  believes 
the  burden  of  retaining  temperature 
records  is  minimal.  These  records  are 
largely  computerized.  Maintaining  these 
records  on  a  floppy  disk  or  computer 
file  represents  very  minimal  costs. 
Because  the  additional  paperwork 
burdens  of  this  rule  are  likely  to  be 
minimal,  RSPA/OPS  believes  that 
submitting  an  analysis  of  the  burdens  to 
OMB  imder  the  Paperwork  Reduction 
Act  is  unnecessary. 

Use:  Records  are  kept  to  help  RSPA/ 
OPS  determine  compliance  with 
pipeline  safety  reqiiirements. 

Respondents  (including  the  number 
of):  There  are  200  hazardous  liquid 
pipeline  operators  that  could  potentially 
be  subject  to  this  rule. 

Annual  Burden  Estimate:  51,011 
hours  per  year. 

Frequency:  Variable. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rulemaking  will  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  will  not  resuh  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rulemaking 
proceeding. 

National  Envirbnmental  Policy  Act 

RSPA/OPS  has  analyzed  the  final  rule 
for  purposes  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  Because  the  final  rule 
parallels  present  requirements  or 
practices,  RSPA/OPS  has  determined 
that  the  rule  will  not  significantly  affect 
the  quality  of  the  human  environment. 
An  environmental  assessment  document 
is  available  for  review  in  the  docket. 

Executive  Order  13132 

The  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  The  rule  does  not 
establish  any  regulation  that  (1)  has 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments;  or  (3) 
preempts  state  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 
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List  of  Subjects  in  49  CFR  Part  195 

Ammonia,  Carbon  dioxide, 
Petroleum.  Pipeline  safety,  Reporting 
and  recordkeeping  requirements. 

■  For  the  reasons  discussed  in  the 
preamble.  RSP A/OPS  amends  49  CFR 
part  195  as  follows: 

PART  195— TRANSPORTATION  OF 
HAZARDOUS  LIQUIDS  BY  PIPELINE 

■  1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60104, 
60108,  60109,  60118;  and  49  CFR  1.53. 

■  2.  Amend  §  195.222  as  follows: 

■  a.  Redesignate  the  existing  text  as 
paragraph  (a);  and 

■  b.  Add  paragraph  (b)  to  read  as  follows: 


§195.222 
welders. 


Welders:  Qualification  of 


(b)  No  welder  may  weld  with  a 
particular  welding  process  unless, 
within  the  preceding  6  calendar  months, 
the  welder  has — 

(1)  Engaged  in  welding  with  that 
process;  and 

(2)  Had  one  weld  tested  and  found 
acceptable  under  Section  6  of  API  1104. 

■  3.  Revise  §  195.252  to  read  as  follows: 

§195.252    Backfilling. 

When  a  ditch  for  a  pipeline  is 
backfilled,  it  must  be  backfilled  in  a 
maimer  that: 

(a)  Provides  firm  support  under  the 
pipe;  and 

(b)  Prevents  damage  to  the  pipe  and 
pipe  coating  from  equipment  or  from 
the  backfill  material. 

■  4.  Amend  §  195.310  as  follows: 

■  a.  Remove  the  word  "and"  at  the  end 
of  paragraph  (b)(8); 

■  b.  Remove  the  period  at  the  end  of 
paragraph  (b)(9)  and  add  ";  and"  in  its 
place;  and 

■  c.  Add  paragraph  (b)(10)  to  read  as 
follows: 

§195.310    Records. 

*        *        *        *      -  * 

(b)  *  *  * 

(10)  Temperature  of  the  test  medium 
or  "pipe  during  the  test  period. 

■  5.  Revise  §  195.403(a)(5)  to  read  as 
follows: 

§195.403    Training.    - 

(a)  *  *  * 

(5)  Learn  the  potential  causes,  types, 
sizes,  and  consequences  of  fire  and  the 
appropriate  use  of  portable  fire 
extinguishers  and  other  on-site  fire 


control  equif  raent,  involving,  where 
feasible,  a  sii  lulated  pipeline 
emergency  condition. 


6.  Revise  § 


195.434  to  read  as  follows: 


§195.434    Sijns 

Each  opera  t 
visible  to  the 
pumping 
Each  sign  mi^st 
operator  and 
(including 
can  be  reached 


or  must  maintain  signs 
public  around  each 
staton  and  breakout  tank  area. 

contain  the  name  of  the 
a  telephone  number 

code)  where  the  operator 

at  all  times. 


,  arja  i 


Issued  in  Washington,  DC  on  September  2, 
2003. 

Samuel  G.  Boiiasso, 
Acting  Admini 
[FR  Doc.  03-2:  180  ] 
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DEPARTMEriT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 


50  CFR  Part  548 

[Docket  No.  021017238-2314-02;  I.D. 
090503B] 

Fisheries  of  he  Northeastern  United 
States;  Atlaiitic  Surfclam  and  Ocean 
Quahog  Fishery;  Quota  Harvested  for 
Maine  Mahogany  Quahog  Fishery 

agency:  National  Marine, Fisheries 
Service  (NM  ■"S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure 


fishe  y 


SUMMARY 

annual  quota 
quahog 
Commercial 
Maine  maho^i 
not  harvest 
from  the 
for  the 
(through 
Regulations 
mahogany 
publication 
the  public  o 
DATES:  Effect  i 
September 
local  time. 


NtHFS  announces  that  the 
for  the  Maine  mahogany 

has  been  harvested, 
/essels  operating  under  a 
any  quahog  permit  may 
lyiaine  mahogany  quahogs 
Mai  tie  mahogany  qiiahog  zone 
remai  rider  of  the  fishing  year 
December  31,  2003). 
oveming  the  Maine 
qi  ahog  fishery  require 

this  notification  to  advise 
fithis  closure, 
ve  0001  hrs  local  time, 
2003,  through  2400  hrs 
December  31,  2003. 


i:! 
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FOR  FURTHERjINFORMATION 

Douglas  W 
978-281-91 
Douglas.Chr,  stel@noaa 

SUPPLEMENTARY 

regulations 


CONTACT: 

(fhristel,  978-281-9141;  fax 
;  e-mail 

gov. 

INFORMATION:  The 

doveming  the  Maine 


mahogany  quahog  fishery  appear  at  50 
CFR  section  648.76.  The  annual  quota 
for  the  harvest  of  mahogany  quahogs 
within  the  Maine  mahogany  quahog 
zone  for  the  2003  fishing  year  was 
established  at  100,000  Maine  bu  (35,150 
hL).  The  quota  may  be  revised  annually 
by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  within 
the  range  of  17,000  to  100,000  Maine  bu 
(5,975  and  35,150  hL,  respectively).  The 
Maine  mahogany  quahog  zone  is 
defined  as  the  area  bounded  on  the  east 
by  the  U.S. -Canada  maritime  boundary, 
on  the  south  by  a  straight  line  at  43°56' 
N.  lat.,  and  on  the  north  and  west  by  the 
shoreline  of  Maine. 

The  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator) 
monitors  the  commercial  Maine 
mahogany  quahog  quota  for  each  fishing 
year  using  dealer  and  other  available 
information  to  determine  when  the 
quota  is  projected  to  have  been 
harvested.  NMFS  is  required  to  publish 
notification  in  the  Federal  Register 
informing  commercia'  vessel  permit 
holders  that,  effective  upon  a  specific 
date,  the  Maine  mahogany  qucihog  quota 
has  been  harvested  and  no  commercial 
quota  is  available  for  harvesting 
mahogany  quahogs  by  vessels 
possessing  a  Maine  mahogany  quahog 
permit  for  the  remainder  of  the  year, 
from  within  the  Maine  mahogany 
quahog  zone. 

The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  the 
2003  Maine  mahogany  quahog  quota  has 
been  harvested.  Therefore,  effective 
0001  hrs  local  time,  September  12,  2003, 
further  landings  of  Maine  mahogany 
quahogs  harvested  from  within  the 
Maine  mahogany  quahog  zone  by 
vessels  possessing  a  Maine  mahogany 
quahog  Federal  fisheries  permit  are 
prohibited  through  December  31,  2003. 
The  2004  fishing  year  for  Maine 
mahogany  quahog  harvest  will  open  on 
January  1,  2004. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  8,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-23197  Filed  9-8-03;  4:30  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1301 
[Docket  No.  DEA-192P] 
RIN1117-AA56 

Exemption  From  import/Export 
Requirements  for  Personal  Medical 
Use 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Department  of 
Justice. 

ACTION:  Notice-of  proposed  rulemaking. 

SUMMARY:  The  Controlled  Substances 
Import  and  Export  Act  (CSI&EA) 
authorizes  the  Drug  Enforcement 
Administration  (DEA)  to  accommodate 
travelers  who  have  a  legitimate  medical 
need  for  controlled  substances  during 
their  journey.  The  CSI&EA  allows  DEA 
to  issue  a  regulation  exempting  travelers 
from  application  of  the  CSI&EA 
requirements  regarding  importation  and 
exportation  of  controlled  substances. 
Such  a  regulation  has  existed  since  the 
CSI&EA  came  into  effect  in  1971. 
However,  in  recent  years,  Congress 
became  aware  that  this  regulation  was 
being  exploited  by  some  individuals  as 
a  means  of  bringing  controlled 
substances  into  the  United  States  for 
illicit  use.  For  this  reason,  Congress 
amended  the  CSI&EA  in  1998  to  place 
additional  restrictions  on  the 
importation  of  controlled  substances  for 
personal  use. 

In  this  document,  DEA  is  proposing  to 
amend  its  regulations  to  expressly 
incorporate  the  restrictions  on  personal 
use  importation  imposed  by  Congress  in 
1998  and  to  expand  upon  those 
restrictions  to  curtail  diversion  that  has 
continued  even  after  the  1998 
congressional  amendment.  Specifically, 
DEA  is  proposing  to  limit  to  50  dosage 
units  the  total  amount  of  controlled 
substances  that  a  United  States  resident 
may  bring  into  the  United  States  for 
legitimate  personal  medical  use  when 
returning  from  travel  abroad. 


DATES:  Comments  must  be  postmarked 
by  November  10,  2003. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Administrator, 
Drug  Enforcement  Administration, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 

SUPPLEMENTARY  INFORMATION: 

What  Does  This  Rule  Accomplish  and 
by  What  Authority  Is  It  Being  Issued? 

Background 

The  CSI&EA  (21  U.S.C.  951  et  seq.) 
prohibits  the  importation  of  controlled 
substances  into  the  United  States,  and 
the  exportation  of  controlled  substances 
from  the  United  States,  except  as 
authorized  by  the  Act.  21  U.S.C.  952, 
953,  957,  960.  In  general,  only  persons 
who  are  registered  with  DEA  to  import 
or  export  controlled  substances  may  do 
so.  Id.  In  addition,  depending  on  the 
schedule  of  the  controlled  substance 
being  imported  or  exported,  the  CSI&EA 
requires  the  appropriate  permit, 
notification,  or  declaration,  as  specified 
in  the  DEA  regulations.  Id.;  21  CFR 
1312.11-1312.30.  These  requirements 
are  necessary  and  appropriate  to  ensure 
that  international  shipments  of 
controlled  substances  are  limited  to  that 
which  is  necessary  to  meet  the  medical, 
scientific,  and  other  legitimate  needs  of 
the  country  of  destination  and  to 
prevent  diversion  of  dangerous  drugs 
into  illicit  channels.  In  addition,  these 
requirements  are  necessary  to  meet 
United  States  obligations  to  control 
drugs  of  abuse  in  accordance  with 
international  treaties  to  which  the 
United  States  is  a  party,  including  the 
Single  Convention  on  Narcotic  Drugs, 
1961  (Single  Convention),  and  the 
Convention  on  Psychotropic 
Substances,  1971  (Psychotropic 
Convention). 

The  CSI&EA  makes  a  limited 
allowance,  however,  for  travelers 
entering  and  departing  the  United  States 
who  have  a  legitimate  medical  need  for 
controlled  substances  during  their 
journey.  As  set  forth  in  21  U.S.C.  956, 


the  Administrator  of  DEA '  may,  by 
regulation,  exempt  an  individual 
traveler  from  application  of  the  CSI&EA 
requirements  regarding  importation  and 
exportation  of  controlled  substances 
where  such  traveler  possesses  a 
controlled  substance  (except  a  substance 
in  Schedule  I)  for  the  traveler's  personal 
medical  use,  provided  the  controlled 
substance  was  obtained  lavdully  and  the 
traveler  makes  the  apprppriate 
declaration  or  notification  to  the  United 
States  Customs  Service,  as  specified  in 
the  DEA  regulation.  Such  regulation  has 
been  in  place  since  the  CSI&EA  was 
enacted  in  1970.  The  regulation 
currently  appears  in  21  CFR  1301.26. 

The  allowance  for  personal  use 
importation  and  exportation  is 
consistent  with  United  States  treaty 
obligations.  Article  4(a)  of  the 
Psychotropic  Convention  states:  "In 
respect  of  psychotropic  substances  other 
than  those  in  Schedule  I,  the  Parties 
may  permit  *  *   *  the  carrying  by 
international  travellers  of  small 
quantities  of  preparations  for  personal 
use;  each  Party  shall  be  entitled, 
however,  to  satisfy  itself  that  these 
preparations  have  been  lawfully 
obtained." 

The  Official  Commentary  to  the 
Psychotropic  Convention  explains  the 
purpose  and  meaning  of  article  4(a): 
"Paragraph  (a)  applies  only  to  small 
quantities  needed  for  personal  use,  i.e., 
to  such  quantities  as  the  traveller  may 
require  during  his  journey  or  voyage 
and  until  he  is  able  to  provide  himself 
with  the  medicine  in  question  in  the 
country  of  destination." 

It  bears  emphasis  that  21  U.S.C.  956 
does  not  require  DEA  to  permit  anv 
minimum  amount  of  controlled 
substances  to  be  imported  or  exported 
for  personal  medical  use.  Rather, 
consistent  with  article  4(a)  of  the 
Psychotropic  Convention,  Congress  gave 
DEA  permissive  authority  to  issue  a 
regulation  allowing  personal  use 
importation/exportation  under  such 
conditions  as  DEA  finds  are  necessary  to 
prevent  diversion  of  controlled 
.substances  into  illicit  channels  and 
which  are  consistent  with  Congressional 
intent. 

Another  critical  factor  is  that 
transporting  controlled  substances 
across  international  borders  entails  a 


'  The  Attorney  General  has  delegated  to  the   ^ 
Administrator  of  DEA  functions  vested  in  the 
Attorney  General  by  the  CSA.  28  CFR  0.100. 
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heightened  risk  of  diversion.  Because  of 
this  inherent  risk  of  diversion,  United 
States  drug  control  laws  and 
international  drug  control  treaties  have, 
for  most  of  the  past  century,  placed 
paramount  focus  on  international 
shipments  of  drugs  of  abuse.  For 
example,  the  CSl&EA  has,  in  general, 
always  prohibited  the  commercial 
importation  into  the  United  States  of 
controlled  substances  manufactured 
abroad,  except  where  domestic 
production  is  inadequate  to  supply  the 
legitimate  medical,  scientific,  research, 
and  industrial  needs  of  the  United 
States,  hi  this  manner,  drug  control 
authorities  in  the  United  States  can 
maintain  oversight  over  the  handling*!?? 
controlled  substances  from  the  point  of 
manufacture  to  the  point  of  dispensing 
to  the  ultimate  user.  Such  complete 
oversight  is  essential  to  preventing 
diversion  of  controlled  substances.  This 
is  precisely  why  Congress  made  the 
"  'closed'  system  of  drug  distribution" 
the  halhnark  of  the  CSA.2 

The  allowance  of  importation  and 
exportation  of  controlled  substances  for 
personal  medical  use  (first  established 
by  Congress  in  1970  and  codified  in  21 
U.S.C.  956)  was  meant  to  strike  a 
balance  between  the  significant  risk  of 
diversion  associated  with  the  carrying  of 
controlled  substances  across 
international  borders  and  the  desire  to 
accommodate  the  legitimate  medical 
needs  of  travelers  during  their  actual 
travel  between  countries.  Stated 
alternatively,  the  allowance  was  meant 
to  acconunodate  those  who  have  an 
unavoidable  legitimate  medical  need  to 
import  (or  export)  controlled  substances 
as  a  result  of  their  travel.  The  allowance 
was  not  meant  to  encourage  United 
States  residents  to  travel  abroad  to 
obtain  their  controlled  substances  for 
use  in  this  country.  To  encourage  such 
obtaining  of  controlled  substances 
abroad  would  be  to  diminish  the  closed 
system  of  drug  distribution  intended  by 
Congress  under  the  CSA. 

Why  Congress  Amended  the  Law  in 
1998 

In  1998,  Congress  became  concerned 
that  21  U.S.C.  956  and  the  DEA 
regulation  implementing  this  provision 
were  being  misused  by  individuals — 
particularly  United  States  residents — 
whose  true  intent  was  to  divert 
controlled  substances  obtained  abroad 


2  See  House  Report  No.  91-1444. 1970 
U.S.C.C.A.N.  4566-1572.  "The  (CSA)  provides  for 
control  by  the  justice  Department  of<probleins 
related  to  drug  abuse  through  registration  of 
manufacturers,  wholesalers,  retailers,  and  all  others 
in  the  legitimate  distribution  chain,  and  makes 
transactions  outside  the  legitimate  distribution 
chain  illegal."  Id. 


for  illicit  use  in  the  United  States  (rather 
than  to  impoH  controlled  substances  for 
legitimate  personal  medical  use).  Due  to 
this  concern.  Congress  amended  21 
U.S.C.  956  to  limit  to  50  dosage  units 
the  amount  g  f  a  controlled  substance 
that  a  United  States  resident  may  bring 
into  the  cour  try  through  an 
international  land  border  for  personal 
medical  use  '  vithout  a  prescription.  This 
amendment  ^  t^as  contained  in  a  bill 
entitled  the  '  Controlled  Substances 
Trafficking  P  "ohibition  Act"  (Pub.  L. 
105-357),  wl  ich  was  enacted  November 
/lO,  1998. 

The  spons(  ir  of  the  bill  in  the  House 
of  Represent!  tives.  Representative 
Chabot  of  Ohio,  explained  the  purpose 
of  the  amendment  as  follows: 

This  importi  nt  initiative  [the  amendment 
to  21  U.S.C.  9£  6]  will  close  a  loophole  in 
Federal  law  th  it  allows  dangerous  drugs, 
particularly  di  igs  used  in  connection  with 
date  rape,  to  b  i  legally  imported  into  the 
United  Slates. 

Federal,  Stal  e  and  local  law  enforcement 
agencies  have  aised  serious  concerns  about 
the  trafficking  af  controlled  substances  from 
Mexico.  Right  low  uppers,  downers, 
hallucinogens  and  date  rape  drugs  similar  to 
Rohypnol  may  be  easily  obtained  from  so- 
called  health  c  ire  providers  or  pharmacists 
in  Mexico  witl  no  documentation  of  medical 
need  whatsoe^  er. 

According  td  DEA,  these  drugs  are 
frequently  res(  Id  illegally  in  the  United 
States.  This  sil  uation  is  especially  dangerous 
because  these  jowerful  drugs  may  be  used  in 
connection  wi  h  date  rapes.  While  Rohypnol, 
the  most  well-  mown  date  rape  drug,  has 
been  banned  ii  i  the  U.S.,  it  is  still  being  used 
to  rape  young  vomen,  and  many  other 
dangerous  con  trolled  substances  have  taken 
its  place.  Jane  vlaxwell,  director  of  the  Texas 
Commission  o  i  Alcohol  and  Drug  Abuse, 
says  that  this  1  sophole  continues  to  allow 
date  rape  drug  s  to  cross  the  border. 

For  example ,  the  drug  Rivotril  is 
everywhere,  ai  cording  to  Maxwell,  and  is 
now  being  use  1  by  juveniles,  just  as 
Rohypnol  has  seen  used.  A  1996  study 
documented  I  le  controlled  substance  drug 
trafficking  pro  slems  along  the  U.S. -Mexico 
border.  The  sti  idy  found  that  in  just  one  year 
at  the  Laredo  I  order  crossing  over  60,000 
drug  products  were  brought  into  the  U.S.  by 
more  than  24,1  00  people.  All  of  the  top  15 
drug  products  which  represented  94  percent 
of  the  total  qui  mtity  of  declared  drugs,  were 
controlled  sut  stances.  These  dangerous 
drugs,  classifii  d  as  prescription  tranquilizers, 
stimulants  am  narcotic  analgesics,  are 
potentially  adi  lictive  and  subject  to  abuse. 
Specifically,  \  alium  was  declared  by  70 
percent  of  the  people,  with  the  average 
person  bringii  g  in  237  tablets.  Rohypnol  was 
brought  in  by  13  percent  of  those  who 
declared  their  prescription  medication.  Over 
a  full  year  thai  means  that  over  4  million 
doses  of  Valiu  n  and  almost  1.5  million  doses 
of  Rohypnol  v  ere  brought  in  at  one  single 
border  crossir  g. 

The  median  age  for  those  who  declared 
Valium  and  R  ihypnol  is  24  and  26  years  old 


respectively.  The  large  quantity  of  dangerous 
drugs  passing  throu^  a  single  border 
crossing  underscores  the  seriousness  of  the 
problem.  The  quantity  and  types  of  pills 
discovered  also  back  up  DEA's  view  that 
these  drugs  are  being  used  for  illegal 
purposes. 

While  this  problem  is  most  notable  in " 
communities  along  the  U.S. -Mexico  border,  it 
impacts  commvmities  well  outside  the 
Southwest.  The  study  in  Laredo  found  that 
residents  from  39  States  crossed  the  border 
and  returned  to  the  United  States  with  a 
variety  of  drug  products. 

Around  the  coimtry,  prescription  drug 
abuse  is  a  growing  problem,  especially 
among  our  youth.  The  purity  and  low  price 
of  prescription  drug  pills  makes  them  an 
attractive  alternative  to  traditional  street 
drugs.  At  a  recent  Subcommittee  on  Crime 
hearing  on  date  rape  drugs,  experts  testified 
that  GHB,  Rohypnol  and  other  date  rape 
drugs  are  rapidly  becoming  the  drug  of 
choice  in  various  communities  and  among 
the  different  types  of  users,  particularly 
among  teenagers. 

Mr.  Speaker,  this  legislation  will  help  close 
the  loophole  which  allows  these  dangerous 
drugs  into  our  communities. 

144  Cong.  Rec.  H  6903-01,  H6904 
(August  3, 1998). 

Will  the  Proposed  Rule  Eliminate  Any 
of  the  Current  Requirements  for 
Personal  Use  Importation? 

The  proposed  rule  will  expand  upon, 
but  not  eliminate,  the  requirements 
currently  in  effect  as  a  result  of 
Congress's  1998  amendment  to  21 
U.S.C.  956.  The  current  requirements 
are  as  follows: 

Under  21  CFR  1301.26,  any 
individual  may  enter  or  depart  the  U.S. 
with  a  controlled  substance  listed  in 
Schedule  II,  III,  fV,  or  V,  which  he/she 
has  lawfully  obtained  for  his/her 
personal  medical  use,  or  for 
administration  to  an  animal 
.accompanying  him/her,  provided  that 
the  following  conditions  are  met: 

(a)  The  controlled  substance  is  in  the 
original  container  in  which  it  was  dispensed 
to  the  individual;  and 

(b)  The  individual  makes  a  declaration  to 
an  appropriate  official  of  the  U.S.  Customs 
Service  stating: 

(1)  That  the  controlled  substance  is 
possessed  for  his/her  personal  use.or  for  an 
animal  accompanying  him/her;  and 

(2)  The  trade  or  chemical  name  and  the 
symbol  designating  the  schedule  of  the 
controlled  substance  if  it  appears  on  the 
container  label,  or,  if  such  name  does  not 
appear  on  the  label,  the  name  and  address  of 
the  pharmacy  or  practitioner  who  dispensed 
the  substance  and  the  prescription  number, 
if  any;  and 

(c)  The  importation  of  the  controlled 
substance  for  personal  medical  use  is 
authorized  or  permitted  vmder  other  Federal 
laws  and  state  law. 
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21  CFR  1301.26. 

The  1998  amendments  to  the  CSI&EA 
made  by  Congress  added  restrictions 
that  are  in  addition  to  the  foregoing 
requirements  in  the  DEA  regulations. 
These  amendments  are  contained  in  21 
U.S.C.  956(a)(2).  This  subsection 
provides  that,  where  a  United  States 
resident  is  returning  to  this  country 
through  a  land  border  (i.e.,  returning  by 
land  from  Mexico  or  Canada),  and  such 
person  seeks  to  bring  into  the  country  a 
controlled  substance  obtained  abroad 
for  personal  medical  use  (not  obtained 
pursuant  to  a  prescription  issued  by  a 
DEA  registrant),  such  person  may  bring 
in  no  more  than  50  dosage  units  of  the 
controlled  substance. 

The  rule  proposed  here  would  specify 
that  the  50-dosage-unit  limit  mandated 
by  Congress  under  956(a)(2)  applies  to 
the  combined  total  of  all  controlled 
substances  that  the  returning  traveler 
seeks  to  import  for  personal  medical  use 
(rather  than  up  to  50  dosage  units  of 
each  of  a  variety  of  controlled 
substances).  [A  dosage  unit  is 
considered  by  DEA  to  be  the  basic  unit 
used  to  quantify  the  amount  to  be  taken 
in  normal  usage  (i.e.,  tablet,  capsule, 
milliliter,  or  teaspoon).]  This  limitation 
applies  whether  or  not  the  controlled 
substances  were  obtained  using  a 
prescription  issued  by  a  DEA-registered 
practitioner. 

The  rule,  as  proposed  here,  would 
also  be  applied  to  all  United  States 
residents  who  return  to  the  United 
States  at  any  location  and  by  any  means 
(not  just  travelers  returning  to  the 
United  States  through  a  land  border 
with  Canada  or  Mexico).  The  United 
States  Customs  Service  has  advised  DEA 
that  it  would  be  beneficial  to  have  the 
rule  written  in  a  manner  that  is  applied 
uniformly  at  all  United  States  border 
checkpoints. 

Does  the  50-Dosage-Unit  Limit  Mean 
That  a  Returning  Traveler  May  Bring 
Into  the  United  States  Up  to  50  Dosage 
Units  of  Controlled  Substances  "No 
Questions  Asked"? 

Many  persons  appeeir  to  be  under  the 
mistaken  impression  that  Congress's 
1998  amendment  to  21  U.S.C.  956  was 
intended  to  allow  United  States 
residents  to  travel  to  Mexico  or  Canada, 
purchase  controlled  substances,  then 
retiu-n  to  the  United  States  with  up  to 
50  dosage  units  "no  questions  asked."  It 
is  DEA's  intention,  through  this 
publication,  to  end  any  such 
misconceptions.  In  1998  Congress 
placed  a  limit  of  50  dosage  imits  on  the 
amount  of  a  controlled  substance  that 
may  be  imported  by  United  States 
residents  entering  from  Mexico  or 


Canada;  Congress  did  not  eliminate  any 
of  the  existing  requirements  established 
by  DEA  in  its  regulation  governing 
personal  use  importation  (21  CFR 
1301.26).  It  remains  true  that  all  persons 
who  wish  to  import  controlled 
substances  for  personal  medical  use 
may  do  so  only  for  legitimate  personal 
medical  use  and  must  satisfy  all  of  the 
requirements  in  21  CFR  1301.26.  The 
requirements  found  in  §  1301.26  are 
necessary  to  ensure  that  the  drugs 
possessed  by  the  traveler  will  actually 
be  used  by  the  traveler  for  legitimate 
personal  medical  use;  Congress  had  no 
intention  of  eliminating  these 
appropriate  safeguards  against 
diversion. 

In  all  instances,  if  there  is  evidence 
that  the  traveler  is  attempting  to  bring 
into  the  United  States  controlled 
substances  (in  any  amount)  for  other 
thcui  legitimate  personal  medical  use, 
the  importation  does  not  comport  with 
eiUier  the  statute  (21  U.S.C.  956)  or  the 
DEA  regulation  (21  CFR  1301.26)  and 
must  be  disallowed.  The  Customs 
official  should,  of  course,  take  into 
account  all  facts  and  circumstances  of  a 
particular  case  in  determining  whether 
the  traveler  is  attempting  to  bring  in 
controlled  substances  for  legitimate 
personal  medical  use  or  attempting  to 
do  so  in  order  to  divert  the  drugs  for 
illicit  use.  Though  neither  dispositive 
nor  exhaustive,  the  following  factors 
may,  depending  on  the  circumstances, 
be  indicative  of  diversion:  (i)  The  same 
traveler  has  made  repeated  attempts 
over  a  short  period  of  time  to  import 
controlled  substances  for  claimed 
personal  medical  use;  (ii)  the  traveler  is 
carrying  a  variety  of  different  controlled 
substances  that  are  either 
contraindicated  or  in  a  combination  that 
is  commonly  used  by  drug  abusers. 

Does  the  50-Dosage-Unit  Limit  Apply  to 
Foreign  Travelers? 

By  its  express  terms.  Congress's  1998 
amendment,  which  imposed  the  50- 
dosage-unit  limit,  applies  only  to  United 
States  residents;  it  does  not  apply  to 
foreign  travelers  entering  the  United 
States.  Likewise,  the  DEA  regulation 
proposed  here  will  apply  only  to  United 
States  residents. 

Having  made  this  distinction,  it  must 
be  emphasized  that  all  travelers — 
United  States  residents  or  non-United 
States  residents — may  only  import  (or 
export)  controlled  substances  for 
legitimate  personal  medical  use  and 
must  comply  fully  with  all  of  the 
current  provisions  of  21  CFR  1301.26. 


How  Does  the  Combined  50-Dosage- 
Unit  Limit  Contained  in  the  Proposed 
Rule  Comport  With  Congress's  1998    - 
Amendment  to  the  CSI&EA? 

On  its  face,  the  1998  amendment  to 
die  CSI&EA  (contained  in  21  U.S.C. 
956(a)(2))  does  not  mandate  that  United 
States  residents  be  allowed  to  bring  into 
the  United  States  50  dosage  units  of 
each  of  a  variety  of  controlled 
substances  purchased  abroad.  Rather,  50 
dosage  units  is  the  maximum  amount  of 
a  controlled  substance  that  DEA  may 
permit,  through  regulation,  to  be 
imported  for  personal  medical  use  ' 
without  a  prescription.  As  explained 
above.  Congress  in  1998  was  responding 
to  the  exploitation  of  the  personal  use 
allowance  by  persons  seeking  to  divert 
controlled  substances.  Congress 
recognized  that  DEA  would  continue  to 
monitor  the  situation  and,  if  necessary, 
modify  its  regulation  to  impose  tighter 
controls.  As  Senator  Leahy  stated  during 
consideration  of  the  bill: 

Such  abuses  have  increased  dramatically 
in  recent  years,  and  there  is  a  need  to  address 
this  problem  now.  [Ttie  1998  amendment] 
does  this  by  limiting  the  personal  use 
exemption  in  certain  circumstances  to  50 
dosage  units.  But  this  is  only  a  stopgap 
measure.  What  constitutes  "personal  use"  is 
a  complicated  issue  that  will  turn  on  a 
number  of  circumstances,  including  the 
nature  of  the  controlled  substance  and  the 
medical  needs  of  the  individual.  It  is  the  sort 
of  issue  that  should  be  addressed  not  through 
single-standard  legislation  but  through 
measured  regulations  passed  by  an  agency 
with  the  expertise  in  this  matter.  For  this 
reason,  •   *    *  i  [will)  direct  the  Department 
of  lustice  to  study  the  problems  at  our 
borders  and  to  pass.regulations  that  are  more 
finely  tuned  to  address  those  problems. 

144  Cong.  Rec.  S  12680-04,  12681 
(October  20,  1998). 

Indeed,  recently  obtained  information 
indicates  that  the  misuse  of  the  personal 
use  importation  allowance  persists  even 
after  the  1998  amendment  by  Congress. 
Thus,  revising  the  DEA  regulations  such 
that  the  50-dosage-imit  limit  enacted  by 
Congress  applies  to  the  combined  total 
of  all  controlled  substances  in  the 
traveler's  possession  is  a  necessary  and 
appropriate  step  to  further  ciulail  the 
misuse  of  the  personal  use  importation 
exception.  DEA  will  continue  to 
monitor  the  situation  to  determine 
whether  future  revisions  to  the 
regulation  are  needed  to  maintain 
adequate  safeguards  against  diversion. 

What  Is  the  Meaning  of  "Lawfiiily 
Obtained"  In  the  Context  of  Personal 
Use  Importation? 

Both  the  statute  (21  U.S.C.  956)  and 
the  DEA  regulation  (21  CFR  1301.26) 
allow  personal  use  importation  only 
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where  the  controlled  substances  was 
"lawfully  obtained"  by  the  traveler 
abroad.  In  harmony  with  international 
drug  control  treaties,  many  countries, 
including  Canada  and  Mexico,  have 
laws  that  govern  the  prescribing  and 
dispensing  of  controlled  substances.  For 
example,  as  is  the  case  in  the  United 
States,  Canadian  law  allows  pharmacies 
to  dispense  controlled  substcinces  only 
pursuant  to  a  prescription  issued  by  a 
practitioner  licensed  to  prescribe 
controlled  substances  in  the  province  in 
which  the  controlled  substance  is 
dispensed. 

The  traveler  seeking  to  import  into  the 
United  States  controlled  substances 
obtained  abroad  for  personal  medical^ 
use  may  only  do  so  if  the  controlled 
substances  were  dispensed  in  full 
compliance  with  the  laws  of  the  country 
in  which  they  were  obtained.  It  is  the 
duty  of  the  individual  seeking  to  import 
a  controlled  substance  for  personal 
medical  use  pursuant  to  21  U.S.C. 
956(a)  and  DEA's  regulation  to  know 
and  comply  with  the  laws  of  the 
jurisdiction  in  which  the  controlled 
substance  'was  dispensed.  Additionally, 
compliance  with  the  CSI&EA  cind  DEA's 
regulation  does  not  excuse 
noncompliance  with  other  Federal  laws 
and  state  laws  that  may  regulate  the 
importation  of  controlled  substances. 

Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  Administrator  hereby  certifies 
that  this  rulemaking  has  been  drafted  in 
accordance  with  the  Regulatory 
Flexibility  Act  {5  U.S.C.  605(b)),  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  regulation 
affects  only  individual  travelers  and 
personal  use  quantities  of  controlled 
substances.  Small  businesses  are  subject 
to  other  DEA  regulations  for  the 
importation  and  exportation  of    . 
controlled  substances,  including 
registration,  recordkeeping,  reporting 
and  security  requirements.  Businesses 
would  not  be  using  the  personal  use 
importation  exemption  to  bring 
controlled  substances  into  the  United 
States.  In  fact,  this  rule  could  help  small 
businesses  as  United  States  residents 
will  purchase  controlled  substances 
from  United  States  pharmacies  rather 
than  travehng  outside  the -United  States 
to  make  such  pivchases. 

Executive  Order  12866 

The  Administrator  further  certifies 
that  this  rulemaking  has  been  drafted  in 
accordance  with  the  principles  of 
Executive  Ch-der  12866,  section  1(b). 
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of  1996.  This  rule  will  not 
annual  effect  on  the 
$100  million  or  more;  a 
in  costs  or  prices;  or 
idverse  effects  on 
employment,  investment, 
innovation  or  on  the 
S. -based  companies  to 

foreign-based  companies 
and  export  markets. 


mere  ise 


with 


List  of  Sub]  sets  in  21  CFR  Part  1301 

Adminisi  rative  practice  and 

Drug  traffic  control.  Security 


procedure 
measures. 
For  the 
Part  1301 
follows: 


reasons  set  out  above,  21  CFR 
proposed  to  be  amended  as 


1! 


PART  1301  -{AMENDED] 


1.  TheaiAhority 
Part  1301  i! 
read  as  foil  iws 


citation  for  21  CFR 
proposed  to  be  amended  to 


Authority: 

871(b),  875, 


21  U.S.C.  821,  822,  823,  824, 
177,951.952,953,956,957. 


2.  Sectioi  1 1301.26  is  proposed  to  be 
revised  to  r  jad  as  follows: 


§  1 301 .26    Exemptions  from  Import  or 
export  requirements  for  personal  medical 
use. 

Any  individual  who  has  in  his/her 
possession  a  controlled  substance  listed 
in  schedules  II,  III,  IV,  or  V,  which  he/ 
she  has  lawfully  obtained  for  his/her 
personal  medical  use,  or  for 
administration  to  an  animal 
accompanying  him/her,  may  enter  or 
depart  the  United  States  with  such 
substance  notwithstanding  sections 
1002-1005  of  the  Act  (21  U.S.C.  952- 
955),  provided  the  following  conditions 
are  met: 

(a)  The  controlled  substance  is  in  the 
original  container  in  which  it  was 
dispensed  to  the  individual;  and 

(b)  The  individual  makes  a 
declaration  to  an  appropriate  official  of 
the  U.S.  Customs  Service  stating: 

(1)  That  the  controlled  substance  is 
possessed  for  his/her  personal  use,  or 
for  an  animal  accompanying  him/her; 
and 

(2)  The  trade  or  chemical  name  and 
the  symbol  designating  the  schedule  of 
the  controlled  substance  if  it  appears  on 
the  container  label,  or,  if  such  name 
does  not  appear  on  the  label,  the  name 
and  address  of  the  pharmacy  or 
practitioner  who  dispensed  the 
substance  and  the  prescription  number. 

(c)  In  addition  to  (and  not  in  lieu  of) 
the  foregoing  requirements  of  this 
section,  a  United  States  resident  may 
import  into  the  United  States  no  more 
than  50  dosage  units  combined  of  all 
such  controlled  substances  in  the 
individual's  possession. 

Dated:  September  4,  2003. 
Karen  P.  Tandy, 

Administrator. 

[FR  Doc.  03-23169  Filed  9-10-03;  8:45  am] 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  179 

Munitions  Response  Site  Prioritization 
Protocol 

AGENCY:  Department  of  Defense. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  the 
proposed  rule  published  in  the  Federal 
Register  on  Friday,  August  22,  2003  to 
correct  typos  and  a  Web  address. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
there  are  specific  questions,  please 
contact  Ms.  Patricia  Ferrebee,  Office  of 
the  Deputy  Under  Secretary  of  Defense 
(Installations  &  Environment) 
(ODUSD(I&E)).  703-695-6107.  This 
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proposed  rule  along  with  relevant 
background  information  is  available  on 
the  World  Wide  Web  at  the  Defense 
Environmental  Network  &  Information 
exchange  Web  site,  https:// 
www.denix.osd.mil/MMRP. 

Correction 

In  the  proposed  rule,  on  page  50900 
in  the  issue  of  August  22,  2003  (68  FR 
50900),  make  the  following  correction  in 
the  Addresses  section  of  the  preamble. 
On  page  50900  in  the  first  column, 
correct  the  Web  address  in  the  secord 
sentence  of  the  ADDRESSES  seciton  to 
read:  https://www.denix.osd.mil/MMRP. 

In  the  proposed  rule,  on  page  50926 
in  the  issue  of  August  22,  2003,  make 
the  following  correction  in  section  XII. F. 
of  the  preamble.  On  page  50926  in  the 
first  column,  correct  the  Web  address  in 
last  sentence  of  section  XII.F.  to  read: 
https://www.denix.osd.mil/MMRP. 

§179.3    [Corrected] 

In  the  proposed  rule,  on  page  50930 
in  the  issue  of  August  22,  2003,  make 
the  following  correction  in  §  179.3.  On 
page  50930  in  the  first  column,  correct 
the  term  Chemical  Warfare  Material  in 
§  179.3  to  read:  Chemical  Warfare 
Materiel. 

Dated:  September  2,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-23136  Filed  9-10-03;  8:45  am] 

BILLING  CODE  S001-08-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 
[CGD07-03-032] 
RIN  1625-AA08 

Special  Local  Regulations;  Child 
SMILE  American  Tour  Fort  Lauderdale 
Offshore  Gran  Prix,  Fort  Lauderdale 
Beach,  FL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
create  temporary  special  local 
regulations  for  the  Child  SMILE 
American  Tour  Fort  Lauderdale 
Offshore  Gran  Prix  held  offshore  of  Fort 
Lauderdale  Beach,  Florida.  These 
special  local  regulations  restrict  the 
movement  of  non-participating  vessels 
operating  in  the  vicinity  of  the  race 
course  located  off  Fort  Lauderdale 
Beach,  Florida.  This  rule  is  needed  to 


provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  26,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Group  Miami,  100  MacArthur 
Causeway,  Miami  Beach,  Florida  33139 
attention  of  Chief  D.  Vaughn.  Coast 
Guard  Group  Miami  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  vdll  be  available  for 
inspection  or  copying  at  Coast  Guard 
Group  Miami  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

BMC  D.  Vaughn.  Coast  Guard  Group 
Miami,  Florida  at  (305)  535^317. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGD07-03-032), 
indicated  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

In  order  to  allow  the  public  the 
maximum  time  to  comment  on  this 
proposed  rule,  we  intend  to  make  this 
proposed  temporary  final  rule  effective 
less  than  thirty  days  after  it  is  published 
in  the  Federal  Register.  Due  to  the  date 
of  this  event,  we  have  reduced  the 
public  comment  period  to  15  days  to 
allow  us  to  process  all  public  comments 
before  deciding  to  publish  a  temporary 
final  rule. 

Public  Meeting 

_We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Group  Miami  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 


Background  and  Purpose 

North  Star  Lady  Inc.,  doing  business 
as  Over  the  Edge  Motorsport  Marketing 
and  the  H20  Performance  Marketing 
Group,  is  sponsoring  a  high-speed 
power  boat  race  that  will  take  place  on 
Octotwr  3  and  4  of  2003,  in  the  Atlantic 
Ocean  off  Fort  Lauderdale  Beach, 
Florida.  The  race  organizers  anticipate 
70  participants  and  50  spectator 
watercraft  for  this  event.  The  event  will 
take  place  outside  of  the  marked 
channel  and  will  not  interfere  with 
commercial  shipping.  Recreational 
vessels  and  fishing  vessels  normally 
operate  in  the  waters  being  used  for  the 
event  but  will  be  able  to  safety  operate 
around  the  regulated  areas  with 
minimal  delay.  This  rule  is  required  to 
provide  for  the  safety  of  life  on 
navigable  waters  because  of  the  inherent 
danger  associated  with  a  power  boat 


race. 


Discussion  of  Proposed  Rule 

This  proposed  rule  would  create  two 
regulated  areas,  a  race  course  and  a 
viewing  area.  The  race  course  would 
encompass  all  waters  located  shoreward 
of  a  line  connecting  the  following 
positions  located  offshore  of  Fort 
Lauderdale  Beach,  Florida: 
Beginning  with  Point  1:  26  08.228'  N- 

080  06.255' W,  thence  to 
Point  2:  26  08.231'  N-080  05.936'  W. 

thence  to 
Point  3:  26  08.178'  N-080  05.799'  W, 

thence  to 
Point  4:  26  08.055'  N-080  05.752'  W, 

thence  to 
Point  5:  26  07.565'  N-080  05.790'  W,     ' 

thence  to 
Point  6:  26  07.022'  N-080  05.827'  W. 

thence  to 
Point  7:  26  06.780'  N-080  05.843'  W. 

thence  to 
Point  8:  26  06.671'  N-080  05.869'  W, 

thence  to 
Point  9:  26  06.602'  N-080  06.343'  W. 

then  back  to  the  original  point. 

The  viewing  area  would  encompass 
all  waters  located  within  the  following 
positions  located  offshore  of  Fort 
Lauderdale  Beach,  Florida: 
Beginning  with  Comer  point  1:  26 

06.738'  N-080  05.047'  W,  thence  to 
Comer  point  2:  26  06.738'  N-080 

05.125' W.  thence  to 
Corner  point  3:  26  08.100'  N-080 

05.125' W.  thence  to 
Corner  point  4:  26  08.100'  N-080 

05.047'  W,  then  back  to  the  original 

point. 

All  coordinates  reference  Datum 
NAD:  1983. 

Non-participant  vessels  are  prohibited 
fi^om  entering  the  race  course  unless 
authorized  by  the  Coast  Guard  Patrol 
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Conunander.  Spectator  craft  inay  remain 
in  the  designated  viewing  area  but  must 
follow  the  directions  of  the  Coast  Guard 
Patrol  Commander. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)  (3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"si^iificant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  The  event  will  take 
place  outside  of  the  marked  channel  and 
will  not  interfere  with  commercial 
shipping.  Recreational  vessels  and 
fishing  vessels  normally  operate  in  the 
waters  being  used  for  the  event  but  will 
be  able  to  safety  operate  around  the 
regulated  areas  with  minimal  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601 — 612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  the  ov«iers  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Atlantic 
Ocean  near  Fori  Lauderdale  Beach, 
Florida  from  11  a.m.  until  4  p.m.  on 
October  3  and  4,  2003. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities  for 
the  following  reasons  because  this  rule 
would  only  be  in  effect  for  5  hoiu-s  over 
the  course  of  two  days,  the  race  will 
take  place  outside  of  the  marked 
channel  and  will  not  interfere  with 
commercial  shipping,  and  recreational 
vessels  will  be  able  to  safely  transit 
around  the  regulated  areas  with 
minimal  delay. 


If  you  thin  i  that  your  business, 
organization,  or  governmental 
jurisdiction  (  ualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  eoonomic  impact  on  it, 
please  subm^  a  comment  (see 
ADDRESSES)  etxplaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  wou  Id  economically  affect  it. 

Assistance  fc  r  Small  Entities 


Under  section 
Business  Reg  iilatory 
Fairness  Act 
we  offer  to  a^ist 
understandi 
better  evalua  e 
participate  ir 

Small  busi  lesses 
on  the  action  3 
who  enforce, 
compliance 
the  Small  Business 
Regulatory 
and  the  Re| 
Regulatory  Fiimes 
Ombudsman 
emnually  anc 
responsivene  ss 
wish  to  comipent 
employees  o 
888-i 


213(a)  of  the  Small 
Enforcement 
Df  1996  (Pub.  L.  104-121), 
small  entities  in 
the  rule  so  that  they  can 
its  effects  on  them  and 
the  rulemaking  process. 

may  send  comments 
of  Federal  employees 
or  otherwise  determine 
T^th,  Federal  regulations  to 

and  Agriculture 
E^orcement  Ombudsman 
Small  Business 
s  Boards.  The 
evaluates  these  actions 
rates  each  agency's 
to  small  business.  If  you 
on  actions  by 
the  Coast  Guard,  call  1- 
(1-888-734-3247). 


gi(  inal 


-REG-F/  IR 


Collection  of  Information 


This  propo  sed 
new  collection 
Paperwork 
U.S.C.  3501-0520) 

Federalism 


rule  would  call  for  no 
of  information  under  the 
Rfeduction  Act  of  1995  (44 


A  rule  has 
under  Executive 
Federalism, 
effect  on 
would  either 


ifi 
Stat  B 


The  Unftmlded 
of  1995  (2U. 
Federal  agen  ;ies 
their  discreti  inary 
particular,  th  e 
that  may  resi  i 
State,  local,  qt 
aggregate,  or 
$100,000,00( 
Though  this 
result  in  sue  i 
discuss  the 
in  this  preanlble. 


Taking  of  Private 

This  propc  sed 
taking  of  pri'  ate 


implications  for  federalism 
Order  13132, 
it  has  a  substantial  direct 
or  local  governments  and 
preempt  state  law  or 
impose  a  sulitantial  direct  cost  of 
compliance  c  n  them.  We  have  analyzed 
this  proposei  rule  under  that  Order  and 
have  determi  ned  that  it  does  not  have 
implications  for  federalism. 

Unfunded  M  mdates  Reform  Act 


Mandates  Reform  Act 
3.C.  1531-1538)  requires 
to  assess  the  effects  of 
regulatory  actions.  In 
Act  addresses  actions 
It  in  the  expenditure  by  a 
tribal  government,  in  the 
by  the  private  sector  of 
or  more  in  any  one  year, 
proposed  rule  would  not 
1  an  expenditure,  we  do 
fects  of  this  rule  elsewhere 


Property 

rule  would  not  effect  a 
property  or  otherwise 


have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Refbnn 

This  proposed  rule  meets  applicable 
stcmdards  in  sections  3(a)  and  3(b)  (2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Govermnents 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  emd 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
imder  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
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figure  2-1,  paragraph  (34)  (h),  of  the 
histruction,  from  further  environmental 
documentation. 

Under  figure  2-1,  paragraph  (34)  (h), 
of  the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Detennination"  are  not  ' 
required  for  this  rule.  Comments  on  this 
section  will  be  considered  before  we 
make  the  final  decision  on  whether  to 
categorically  exclude  this  rule  from 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100,  as  follows: 

PART  100— SAFETY  OF  LIVE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  temporary  §  100.35-T07-032 
to  read  as  follows: 

§  1 00.35-T07-032    Child  SMILE  American 
Tour  Fort  Lauderdale  Offshore  Gran  Prix, 
Fort  Lauderdale  Beach,  Florida. 

(a)  Regulated  areas.  (1)  The  race 
course  encompasses  all  waters  located 
inside  of  a  line  connecting  the  following 
positions  located  offshore  of  Fort 
Lauderdale  Beach,  Florida: 
Beginning  with  Point  1:  26  08.228'  N- 

080  06.255' W,  thence  to 
Point  2:  26  08.231'  N-080  05.936'  W, 

thence  to 
Point  3:  26  08.178'  N-080  05.799'  W, 

thence  to 
Point  4:  26  08.055'  N-080  05.752'  W, 

thence  to 
Point  5:  26  07.565'  N-080  05.790'  W, 

thence  to 
Point  6:  26  07.022'  N-080  05.827'  W, 

thence  to 
Point  7:  26  06.780'  N-080  05.843' W, 

thence  to 
Point  8:  26  06.671'  N-080  05.869'  W. 

thence  to 
Point  9:  26  06.602'  N-080  06.343'  W, 

then  back  to  the  original  point. 

All  coordinates  referenced  use  Datum: 
NAD  1983. 


(2)  The  viewing  area  encompasses  all 
waters  located  within  the  following 
positions  located  offshore  of  Fort  . 
Lauderdale  Beach,  Florida: 
Beginning  with  Comer  point  1:  26 

06.738'  N-080  05.047'  W,  thence  to 
Comer  point  2:  26  06.738'  N-080 

05.125'  W,  thence  to 
Comer  point  3:  26  08.100'  N-080 

05.125' W,  thence  to 
Comer  point  4:  26  08.100'  N-080 

05.047'  W,  then  back  to  the  original 

point. 

All  coordinates  reference  Datum 
NAD:  1983. 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Gueird  who  has  been 
designated  by  Commanding  Officer, 
Coast  Guard  Group  Miami,  Florida. 

(c)  Special  local  regulations.  From  11 
a.m.  until  4  p.m.  on  October  3  and  4, 
2003,  non-participjmt  vessels  are 
prohibited  from  entering  the  race-course 
unless  authorized  by  the  Coast  Guard 
Patrol  Commander.  Spectator  craft  may 
remain  in  the  designated  viewing  area 
but  must  follow  the  directions  of  the 
Coast  Guard  Patrol  Commander. 

(d)  Effective  dates.  This  mle  is 
effective  from  11  a.m.  on  October  3, 
2003  imtil  4  p.m.  on  October  4,  2003. 

Dated:  August  25,  2003. 
H.E.  Johnson,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

[PR  Doc.  03-23186  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  385  and  390 

[Doclcet  No.  FMCSA-97-2180;  formerly 
FHWA-97-2180] 

RIN  2126-AA07 

Federal  Motor  Carrier  Safety 
Regulations:  Hazardous  Materials 
Safety  Permits;  Correction 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 


ACTWN:  Proposed  Rule;  correction. 

SUMMARY:  This  document  corrects  the 
CFR  text  to  a  proposed  rule  published 
in  the  Federal  Register  on  August  19, 
2003,  regarding  Hazardous  Materials 
Safety  Permits.  The  CFR  text  includes 
multiple  incorrect  cross-references  to 
§  385.403(a)  and  a  single  incorrect  cross- 
reference  to  §  385.405(e).  This  action 
corrects  these  errors. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Simmons,  (202)  493-0496. 

Correction 

In  proposed  mle  FR  Doc.  03-49737, 
beginning  on  page  49737  in  the  issue  of 
August  19,  2003,  make  the  following 
corrections,  in  the  CFR  text.  On  page 
49752  in  the  first  column,  in  §  385.401, 
in  the  ninth  paragraph,  under  the  Safety 
permit  definition,  on  line  5,  remove 
"§  385.403(a)"  and  add,  in  its  place. 
"§385.403." 

On  page  49752  in  the  third  column, 
in  §  385.407,  paragraph  (b)(2),  on  Hue  4, 
remove  "§  385.403(a)"  and  add,  in  its 
place,  "§385.403." 

On  page  49753  in  the  first  column,  in 
§  385.415,  paragraph  (a),  on  line  5, 
paragraph  {c)(l),  on  line  4,  and 
paragraph  {c)(2),  on  line  7,  remove 
"§  385.403(a)"  and  add,  in  its  place, 
"§385.403." 

On  page  49753  in  the  third  column, 
in  §  385.417,  on  line  4,  remove 
"§  385.403(a)"  and  add.  in  its  place, 
"§385.403." 

On  page  49754  in  the  first  column,  in 
§  385.421,  paragraph  (a)(2),  on  line  6, 
remove  "§  385.405(e)"  and  add,  in  its 
place,  "§  385.405(d)." 

On  page  49754  in  the  first  column,  in 
§  385.421,  paragraphs  (a)(5)  and  (a)(7), 
on  line  9,  remove  "§  385.403(a)"  and 
add,  in  its  place,  "§  385.403." 

On  page  49755  in  the  third  column, 
in  §  390.3,  paragraph  (g)(1),  on  line  3. 
and  paragraph  (g)(4),  on  line  4.  remove 
"§  385.403(a)  '  and  add,  in  its  place, 
"§385.403." 

Dated:  September  3,  2003. 
Annette  M.  Sandberg, 
Administrator. 

[FR  Doc.  03-23187  FUed  9-10-03;  8:45  am] 
BILUNG  CODE  49ia-eX-P 


53536 


Notices 


Federal  Register 

Vol.  68.  No.  176 

Thursday,  September  11,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Center  for  Nutrition  Poiicy  and 
Promotion;  Notice  of  Availabiiity  of 
Proposed  Food  Guide  Pyramid  Daiiy 
Food  Intalce  Patterns  and  Technical 
Support  Data  and  Announcement  of 
Public  Comment  Period 

agency:  Center  for  Nutrition  Policy  and 
Promotion,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Food  Guide  Pyramid  is 
based  on  current  science,  which 
continues  to  increase  our  knowledge 
about  healthy  eating.  In  keeping  with 
this,  USDA  has  initiated  a  broad-based 
review  and  update  of  the  Pyramid's  food 
patterns  based  on  current  nutritional 
standards,  to  serve  as  a  framework  that 
can  help  consumers  assess  and  Improve 
their  diets.  The  USDA  Center  for 
Nutrition  Policy  and  Promotion  (CNPP) 
solicits  written  comments  on  proposed 
revisions  to  the  daily  food  intake 
patterns  that  serve  as  the  technical  basis 
for  the  Food  Guide  Pyramid.  The 
proposed  daily  food  intake  patterns  and 
technical  support  data  are  available 
electronically  and  in  hard  copy;  for 
availability,  refer  to  Section  I  of  the 
SUPPLEMENTARY  INFORMATION  below. 

DATES:  Written  comments  on  the 
proposed  dail^  food  intake  patterns  and 
technical  support  documents  can  be 
submitted  and  must  be  received  by  the 
Agency  on  or  before  October  27,  2003. 
Please  provide  technical  data,  citations, 
or  other  information  to  substantiate  your 
comments,  if  needed. 

ADDRESSES:  Submit  written  comments 
to  Food  Guide  Pyramid  Reassessment 
Team,  USDA  Center  for  Nutrition  Policy 
and  Promotion,  3101  Park  Center  Drive, 
Room  1034,  Alexandria,  VA  22302. 

SUPPLEMENTARY  INFORMATION: 


I.  Obtaining  Copies  of  the  Proposed 
Daily  Food  ntake  Patterns  and 
Technical  S  iipport  Data 

prop(  sed  daily  food  intake 

technical  support  data  can 

ai  led  from  the  Internet  in 

foimatat  ivww.cnpp.usda.gov/ 

pdate.  Hard  copies  of  the 

are  available  for  review  at 

section  of  the  National 
Library  located  at  10301 
y\jvenue,  Beltsville,  MD, 
elephone  number  is  (301) 
dditional  background 
on  the  Food  Guide  Pyramid 
Itble  on  the  Internet  at 

sda.gov/pyramid-update 
N  ational  Agricultural  Library, 
additional  information  includes  a 
of  prior  technical 


The 
patterns  anc 
be  downlo 
.PDF  file 
pyramid-u 
information 
the  Reference 
Agricultura 
Baltimore 
20705.  The 
504-5755.  . 
information 
is  also  avai 


ww\i'.cnpp. 
and  at  the 
This 

bibliograph; ' 
publication! 

II.  Context  i  sr  the  Revision  Process  and 
Relationshi  i  to  the  Dietary  Guidelines 

CNPP  is  r  jquesting  comments  on  the 
proposed  di  ily  food  intake  patterns  and 
the  support:  ng  technical  data  for  the 
Food  Guide  Pyramid.  CNPP  is  asking  for 
comments  c  n  the  adequacy, 
methodolog  y,  and  use  of  the  data.  The 
Food  Guide  Pyramid  is  an  educational 
tool  that  int  jrprets  and  helps  Americans 
implement '  he  Dietary  Guidelines  for 
Americans.  The  process  for  updating  the 
Pyramid  is  fceing  coordinated  with  the 
upcoming  n  tview  and  potential  revision 
of  the  Guid<  lines.  Proposed  food  intake 
patterns  an(  a  summary  of  comments 
received  in  "espouse  to  this  notice  will 
be  presentei  1  to  and  discussed  with  the 
2005  Dietar  r  Guidelines  Advisory 
Committee  )efore  the  patterns  are 
finalized,  to  seek  Committee  input  into 
the  process  ind  outcomes.  After  these 
technical  dc  cuments  have  been 
finalized,  revisions  to  the  graphic 
presentatioi  i  of  the  Pyramid  and 
consumer  n  aterials  will  proceed.  CNPP 
anticipates  hat  proposed  revisions  to 
the  graphic  aresentation  will  also  be 
posted  for  phjblic  comment  at  a  later 
time. 

m.  Backgrc  und  on  the  Food  Guide 
Pyramid 

The  Foot  Guide  PjTamid  is  based  on 
the  latest  sc  entific  standards  for 
healthful  ea  ting.  USDA  has  provided 
food  guidan  ce  to  the  American  public 
for  over  IOC  years,  and  the  Food  Guide 
Pyramid  is  he  current  graphic 
representat  on  of  this  guidance.  The 


Pyramid  is  a  food-based  dietary 
guidance  tool  to  help  Americans  make 
daily  food  choices  that  are  adequate  in 
meeting  nutritional  standards  but 
moderate  in  energy  level  and  in  food 
components  often  consumed  in  excess. 
What  is  "adequate"  and  "moderate"  is 
determined  by  recommendations  from 
established  authoritative  bodies,  expert 
panels  such  as  the  Dietary  Guidelines 
Advisory  Committee  and  the  National 
Academy  of  Sciences'  Institute  of 
Medicine  (lOM)  Dietary  Reference 
Intake  committees. 

The  Pyramid  itself  is  a  graphic 
representation  of  science-based  daily 
food  intake  patterns.  These  daily  food 
intake  patterns  form  the  foundation  for 
both  the  graphic  presentation  of  the 
Pyramid  and  for  consumer  messages 
about  what  and  how  much  to  eat.  This 
notice  announces  the  availability  of 
proposed  updates  to  these  food  intake 
patterns,  which  identify  amounts  to 
consume  from  each  food  group  and 
subgroup  at  a  variety  of  energy  levels. 
These  patterns  have  been  developed  to 
meet  current  nutritional  standards  for 
adequacy  and  moderation,  and  they  will 
form  the  basis  for  the  development  of 
the  graphic  presentation  as  well  as 
consumer  messages  and  materials. 
CNPP  is  not  seeking  comments  on  the 
graphic  presentation  of  the  Pyramid  at 
this  time.  Development  of  the  consumer 
presentation  and  public  comment  on  it 
will  occur  at  a  later  time. 

The  Pyramid  was  originally  released 
in  1992.  It  was  designed  to  demonstrate 
food  intake  patterns  that  were  both 
adequate  and  moderate.  The  goal  of 
designing  "total  difet"  recommendations 
differed  from  previous  food  guides  that 
were  concerned  with  adequacy  only  and 
vyere  presented  as  "foundation  diets"  to 
which  other  foods  could  be  added.  The 
adequacy  and  moderation  of  the 
Pyramid's  original  food  patterns  were 
assessed  by  comparing  nutrients  in 
these  patterns  to  nutritional  goals 
determined  from  the  lOM 
Recommended  Dietary  Allowances 
(RDA),  the  Dietary  Guidelines  for 
Americans,  and  other  widely  accepted 
standards  that  were  current  at  the  time. 

Another  goal  for  the  original  food 
intake  patterns  was  that  they  would  be 
based  on  foods  commonly  consumed  by 
Americans,  as  determined  from  national 
food  consumption  surveys,  to  make  the 
recommendations  realistic  and 
practical.  Thus,  food  groups  and 


Federal  Register/ Vol.  68.  No.  176 /Thursday,  September  11,  2003 /Notices 


53537 


subgroups  were  established  based  on 
nutritional  similarities  among  foods, 
similar  uses  of  the  foods  in  meals,  and 
consumer  perceptions  of  the  foods  as 
similar.  The  food  intake  patterns,  then, 
included  the  types  of  foods  Americans 
most  conmionly  eat,  grouped  in  familiar 
ways,  but  with  the  amounts  from  each 
food  group  and  subgroup  modified  to 
represent  healthful  proportions.  To 
determine  these  proportions,  nutrient 
profiles  were  calculated  for  each  food 
group  and  subgroup  by  using  a  weighted 
average  of  the  nutrients  supplied  by  the 
foods  in  that  group,  with  weights  based 
on  nationwide  consumption  of  the  food 
items.  The  nutrient  profiles  were  used 
to  determine  the  amount  that  the 
Pyramid  should  include  from  each 
group  or  subgroup  in  order  to  meet  the 
nutritional  goals  at  various  calorie 
levels.  Nutrient  profiles  were  calculated 
by  using  forms  of  each  food  in  the  group 
with  the  lowest  fat  content  and  wiUiout 
added  sugars.  Additional  fat  and  added 
sugars  for  each  food  intake  pattern  were 
calculated  and  listed  separately  from  the 
food  groups,  in  amounts  to  meet  energy 
and  nutrient  goals  for  the  pattern.  This 
permitted  individuals  to  select  some 
foods  containing  additional  fats  or 
sugars,  such  as  whole  milk,  sweetened 
cereals,  or  cookies,  or  to  use  the 
additional  fats  and  sugars  in  food 
preparation. 

When  the  Food  Guide  Pyramid  was 
released  in  1992,  its  accompanying 
consumer  booklet  focused  on  three  food 
intake  patterns,  at  1600,  2200,  and  2800 
calories,  to  illustrate  diets  spanning  the 
range  of  numbers  of  servings 
recommended.  These  three  patterns 
covered  average  energy  needs  of  many 
age/gender  groups  as  suggested  by  the 
1989  RDA.  Adjustments  to  those 
patterns  were  suggested  for  young 
children,  who  require  fewer  calories, 
and  for  teens  and  young  adults  for 
whom  higher  amounts  of  calcium  were 
recommended.  Technical  reports  on 
development  of  the  Pyramid  described 
analyses  of  food  intake  patterns  at 
additional  calorie  levels,  ranging  from 
1200  to  3200  calories.  [See  bibliography 
of  technical  publications  at 
www.cnpp.usda.gov/pyramid-update.) 

Proposed  revisions  to  the  daify  food 
intake  patterns  are  based  on  the  same 
philosophical  goals  that  were  used  in 
developing  the  original  Pyramid — 
including  the  goals  to  represent  a  total 
diet  that  is  both  adequate  and  moderate, 
as  well  as  to  reflect  current  food 
consumption  choices  in  determining 
nutrient  sources.  The  data  sources  for 
the  revision  were  the  most  current 
versions  available  at  the  time  the 
analysis  was  conducted.  They  include 
the  lOM  Dietary  Reference  Intakes 


released  between  1997  and  2002  and  the 
2000  Dietary  Guidelines  for  Americans, 
for  setting  nutritional  goals,  and  the 
USDA  Continuing  Survey  of  Food 
Intakes  by  Individuals  1994-96,  for  food 
consumption  information.  CNPP  is 
presently  analyzing  data  from  the  1999- 
2000  National  Health  and  Nutritional 
Examination  Survey,  released  in  August 
2002  by  the  Department  of  Health  and 
Human  SCTvices,  to  corroborate  the 
adequacy  of  the  proposed  food  intake 
patterns. 

IV.  Daily  Food  Intake  Patterns 

Daily  Food  Intake  Patterns  identify 
the  types  and  variety  of  foods  suggested 
for  Americans  to  eat  for  health,  and  the 
general  proportions  in  which  these 
foods  should  be  eaten.  Individuals  with 
higher  energy  needs  would  eat  more 
from  all  food  groups  than  would  those 
with  lower  energy  needs.  Therefore,  the 
daily  intakes  are  presented  as  food 
patterns  at  a  number  of  energy  levels. 
These  are  provided  in  Table  1.  Each 
pattern  identifies  specific  amounts  of 
foods  from  each  food  group  and 
subgroup  for  an  individual  whose  needs 
match  that  energy  level.  To  ensure  that 
foods  of  this  variety  and  proportion  will 
meet  nutrient  needs,  the  total  nutrients 
from  all  foods  in  each  food  intake 
pattern  are  compared  with  specific 
nutrient  goals. 

The  nutrient  goals  for  the  proposed 
Daily  Food  Intake  Patterns  shown  in 
Table  1  were  set  to  meet  new  nutritional 
standards,  including  the  year  2000 
Dietary  Guidelines  for  Americans  and 
the  lOM  Dietary  Reference  Intakes  for 
vitamins,  minerals,  and  macronutrients 
released  between  1997  and  2002.  The 
specific  targeted  energy  levels  and 
nutritional  goals  for  each  proposed  food 
pattern,  using  these  current  reference 
standards,  are  provided  in  Table  2  and 
Table  3.  The  specific  goals  for  each  food 
pattern  were  set  to  meet  the  nutritional 
needs  of  the  age  and  gender  group(s) 
whose  average  energy  needs 
approximately  matched  the  energy  level 
of  the  pattern. 

With  the  prevalence  of  overweight 
and  obesity  rising,  and  with  a 
predominantly  sedentary  population,  it 
is  of  utmost  importance  to  select 
suggested  energy  levels  for  each  age/ 
gender  group  that  will  not  overestimate 
needs.  Therefore,  the  decision  was  made 
to  create  food  patterns  for  each  age/ 
gender  group  appropriate  for  several 
levels  of  physical  activity.  The  pattern 
for  each  group  at  the  lowest  energy 
level,  appropriate  for  sedentary 
individuals,  was  used  as  the  target 
pattern  to  compare  with  the  nutrient 
goals  for  that  age/gender  group.  Both 
target  patterns-used  for  comparison  with 


nutritional  goals  and  suggested  patterns 
for  more  physically  active  individuals 
are  provided  in  Table  2.  The  food 
patterns  at  the  higher  energy  levels  will 
also  meet  nutrient  goals,  and  will 
provide  more  food  for  an  active 
individual's  energy  needs. 

To  determine  if  each  food  intake 
pattern  meets  its  nutrient  goals,  CNPP 
calculated  the  overall  nutrient  content 
of  each  pattern.  For  these  calculations, 
nutrient  profiles  for  each  food  group 
were  revised  based  on  the  most  recent 
data  available  on  food  consumption 
patterns  of  Americans.  Nutrient  profiles 
are  weighted  averages  of  the  nutrient 
content  of  foods  in  each  food  group  or 
subgroup.  Weights  are  based  on 
consumption  by  Americans  of  various 
foods  in  the  group.  Nutrient  profiles  for 
a  reference  amount  [e.g..  V2  cup  or  1 
ounce)  of  each  food  group  and  subgroup 
are  provided  in  Table  4.  Based  on  these 
nutrient  profiles  and  the  proposed  daily 
intakes  from  each  food  group  and 
subgroup,  the  total  nutrients  in  each 
pattern  were  determined  and  compared 
to  the  nutritional  goals  set  for  that 
pattern.  The  nutrients  in  each  pattern 
and  comparison  with  goals  are  provided 
in  Table  5. 

The  following  Tables  are  available  for 
review  and  comment  at 
www.cnpp.usda.gov/pyramid-update: 

1 .  Proposed  Daily  Food  Intake 
Patterns.  This  document  lists  the  daily 
amounts  of  food  from  each  group  and 
subgroup  in  proposed  food  patterns  at 
multiple  energy  levels. 
.  2.  Energy  Levels  for  Proposed  Food 
Intake  Patterns.  This  document  lists  the 
target  and  suggested  energy  levels  for 
the  food  intake  patterns  (shown  in  Table 
1)  for  various  age/gender  groups,  based 
on  Estimated  Energy  Requirements  set 
by  the  lOM.  Target  patterns  are  designed 
for  sedentary'  individuals  of  reference 
body  size  within  various  age/gender 
groups  and  are  used  in  determining  the 
nutrient  adequacy  df  each  pattern. 
Higher  suggested  food  pattern  energy 
levels  are  also  presented  for  individuals 
in  each  age/gender  group  who  are  "low 
active"  or  "active"  according  to  the  lOM 
definitions. 

3.  Nutritional  Goals  for  Proposed 
Daily  Food  Intake  Patterns.  This 
document  lists  the  nutritional  goals  for 
each  proposed  food  intake  pattern. 
These  goals  include  targets  for  vitamins, 
minerals,  and  macronutrients  and 
acceptable  intake  ranges  for 
macronutrients  for  various  age/gender 
groups.  Goals  were  set  based  on  Dietary 
Reference  Intakes  reports  for  various 
vitamins,  minerals,  and  macronutrients 
that  have  been  releasied  by  the  lOM  from 
1997  to  2002;  on  quantitative 
recommendations  in  the  year  2000 
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Dietary  Guidelines;  for  sodiiun  and 
cholesterol  on  Daily  Values  set  by  the 
Food  and  Drug  Administration  (FDA) 
for  use  on  food  labels;  and  for  potassium 
on  the  estimated  minimum  requirement 
from  the  1989  RDAs. 

4.  Nutrient  Profiles  of  Food  Guide 
Pyramid  Food  Groups  and  Subgroups. 
These  profiles  identify  the  nutritional 
composition  of  foods  in  each  group  or 
sub^oup,  weighted  by  their  average 
consumption  by  Americans.  Nutrient 
profiles  are  also  included  for  additional 
solid  fats,  oils  and  soft  margarines,  and 
for  added  sugars.  Consumption  data  for 
food  groups  were  calculated  from  the 
1994-96  USDA  Continuing  Survey  of 
Food  Intakes  by  Individuals.  The 
nutrient  profiles  are  used  in 
determining  whether  the  nutritional 
goals  for  each  Pyrajgtid  food  pattern  are 

'  met. 

5.  Nutrients  in  Proposed  Food  Intake 
Patterns.  This  table  identifies  the  overall 
nutrient  composition  for  each  proposed 
food  pattern  and  how  this  nutrient 
composition  compares  to  the  nutritional 
goals  set  for  that  pattern.  First,  the  total 
amount  of  each  nutrient  in  the  pattern 

is  calculated  by  using  the  nutrient 
profile  for  each  food  group  or  subgroup 
(Table  4]  multiplied  by  the  amoimt  to  be 
consumed  from  that  group  (Table  1). 
Then,  the  total  amount  of  each  nutrient 
is  compared  to  the  nutritional  goal  for 
that  nutrient  reported  in  Table  3.  The 
result  of  that  comparison  is  shown  in 
Table  5  as  a  percent  of  the  nutrient  goal 
or  as  a  percent  of  calories. 

V.  Topics  of  Particular  Interest  to  CNPP 
for  Comments 

Comments  are  welcomed  on  all 
aspects  of  the  proposed  Daily  Food 
Intake  Patterns  and  the  accompanying 
technical  support  data  tables.  CNPP  has 
particular  interest  in  receiving 
coniments  from  the  public  on  the 
following  issues  and  questions: 

1.  Appropriateness  of  using  sedentary, 
reference-sized  individuals  in  assigning 
target  calorie  levels  (Table  2)  for 
assessing  the  nutritional  adequacy  and 
moderation  of  each  food  intake  pattern. 

Reference  heights  and  weights  are  set 
in  Dietary  Reference  Intakes  reports. 
Reference  heights  are  the  median 
heights  for  each  age/gender  group. 
Reference  weights  are  weights  that 
should  approximate  "ideal"  weights 
based  on  low  risk  of  chronic  disease  and 
adequate  growth  for  children.  For  most 
adults,  the  reference  weight  used  in 
these  calculations  represents  a  weight 
that  IS  less  than  their  actual  weight.  Use 
of  average  weights  would  increase  the 
estimated  energy  requirements,  and 
their  use  could  promote  consumption  of 
food  at  a  level  that  would  increase 


weight  or  m  lintain  weight  above  what 
is  healthy. 

The  calor  e  levels  for  food  patterns 
used  in  f:om  Daring  intakes  with 
nutritional  j  oals  are  those  that  are 
appropriate,  on  average,  for  sedentary 
individuals  n  each  age/gender  group. 
Use  of  these  calorie  levels  does  not 
require  the  s  ssumption  that  a  person 
needs  to  be  i  ictive  in  order  to  meet 
nutrient  nee  ds.  Given  the  sedentary 
lifestyles  of  nany  Americans,  it  was 
considered  1  letter  not  to  assume  any 
specific  lev«  1  of  physical  activity. 
However,  C  JPP  does  plan  to  encourage 
physical  act  vity  in  Food  Guide  Pyramid 
materials  de  signed  for  consumers. 

2.  Approp  riateness  of  the  selection  of 
nutritional  j  oals  for  the  daily  food 
intake  pattei  ns.  The  nutritional  goals 
and  their  so  irces  are  identified  in  Table 
3.  For  most  lutrients,  the  adequacy  goal 
is  based  on  '  he  RDA  or  Adequate  Intake 
set  by  the  lOjM.  in  recent  Dietary 
Reference  Iritake  reports.  RDAs  rather 
than  Estima  ed  Average  Requirements, 
also  set  by  t  le  lOM,  were  used  as  the 
criteria  for  t  le  nutritional  goals  because 
the  food  inti  ke  patterns  are  designed  for 
use  by  individuals  rather  than  for 
planning  gn  up  intakes.  The  goal  for 
each  pattern  is  to  have  an  intake  at  the 
RDA  or  Ade  )uate  Intake  level  or  higher, 
but  less  thai  the  Upper  Limit  of  intake 
for  that  nuti  ent.  In  light  of  the  inherent 
limitations  (  f  the  data  used  to  set  the 
RDA  and  to  :reate  nutrient  profiles, 
small  deviat  ions  below  the  target  of 
100%  RDA  '  vere  considered  acceptable. 
Because  of  t  le  way  nutrients  are 
distributed  n  foods,  levels  of  some 
nutrients  in  the  food  patterns  (protein 
and  vitamin  >  C  and  A,  for  example)  will 
likely  excee  1  recommended  quantities, 
while  the  pj  ttern  provides  just  the 
recoiimiend  id  quantities  of  other 
nutrients  (fo  late  and  zinc,  for  example). 
Amounts  of  a  nutrient  in  excess  of  the 
RDA  or  Ade  ijuate  Intake  were 
considered  i  icceptable  as  long  as  they 
did  not  exec  ed  the  Upper  Limits  for  that 
nutrient.  Fo  •  potassium,  no  recent 
Dietary  Refe  rence  Intake  report  was 
available,  sc  the  1989  minimum 
requirement  was  used. 

For  mode  tition  goals,  the  standards 
used  were  tl  le  Acceptable  Macronutrient 
Distribution  Ranges  (AMDR)  from  the 
lOM  macroi  utrients  report,  quantitative 
recommend  itions  from  the  2000  Dietary 
Guidelines,  Dr  Daily  Values  set  by  FDA 
for  use  on  Nutrition  Facts  Labels.  In  the 
case  of  the  J  .MDRs,  the  goals  were  for 
nutrient  lev  sis  to  be  within  the  range 
specified.  A  i  intake  goal  for  trans  fats 
was  not  set  >ecause  no  quantified 
standard  is  )rovided  in  the  Dietary 
Reference  h  takes  or  the  Dietary 
Guidelines,  n  addition,  data  on  the 


current  amoimt  of  trans  fats  in  many 
food  items  are  not  available.  CNPP  does 
plan  to  provide  information  about 
limiting  consumption  of  trans  fats  in 
materials  designed  for  consumers. 

Nutritional  goal  for  total  fiber:  For 
total  fiber,  the  lOM  set  Adequate  Intake 
(AI)  levels  for  each  age/gender  group 
based  on  the  median  caloric  intake  for 
that  group.  Since  the  food  intake 
patterns  are  planned  to  meet  nutrient 
needs  at  lower  calorie  levels — for 
sedentary,  reference-sized  individuals — 
the  AIs  were  not  considered  to  be 
appropriate  goals.  Therefore,  the 
nutritional  goal  for  total  fiber  is  14 
grams  total  fiber  per  1000  calories,  the 
value  used  by  the  lOM  as  the  basis  for 
setting  AI  levels.  In  addition,  the  AI  for 
fiber  is  set  for  "total"  fiber  rather  than 
the  "dietary"  fiber  that  is  available  in 
food  composition  tables.  The  lOM 
report  suggests  that  the  amount  of  total 
fiber  in  an  average  diet,  about  2000 
calories,  may  be  approximately  5.1 
grams  more  than  the  amount  of  dietary 
fiber.  Therefore,  to  convert  the  dietary 
fiber  amounts  from  food  composition 
data  to  estimates  of  total  fiber,  2.5  grams 
were  added  to  the  calculated  amoimt  of 
dietary  fiber  for  each  1000  calories  in 
the  food  intake  pattern. 

Nutritional  goal  for  vitamin  E:  The 
RDA  for  vitamin  E  in  the  2000  lOM 
report  increased  substantially  over  the 
1989  RDA.  Typical  intakes  of  vitamin  E, 
as  measured  in  food  consumption 
surveys,  are  far  less  than  the  new  RDA. 
Meeting  the  new  RDA,  especially  at 
lower  calorie  intakes,  would  require 
substantial  changes  from  typical  intakes 
and  would  require  the  use  of  foods  not 
commonly  consumed.  This  is  not 
consistent  with  the  philosophical  goal 
of  being  realistic  and  practical.  While 
not  reaching  the  RDA,  vitamin  E  levels 
in  the  revised  food  intake  patterns  are 
higher  than  current  consumption  and 
are  also  higher  than  in  the  original  food 
intake  patterns.  The  major  sources  of 
vitamin  E  in  American  diets  are  fats  and 
oils  (20%)  and  vegetables  (15%). 
Sunflower  and  safflower  oils  are 
especially  rich  in  vitamin  E,  but  the 
majority  of  vitamin  E  from  fats  and  oils 
in  American  diets  comes'  from  soybean 
oil,  which  is  much  more  widely 
consumed.  The  proposed  daily  food 
intake  patterns  include  higher  levels  of 
dark  green  vegetables,  legumes,  and  oils 
and  soft  margarines  (replacing  some 
solid  fats)  than  the  original  Pyramid. 
Specifying  the  use  of  nuts  and  seeds  to 
meet  the  vitamin  E  RDA  was  not 
considered  to  be  feasible,  since  they 
contribute  only  4%  of  the  total  vitamin 
E  in  American  diets.  In  addition, 
peanuts  or  peanut  butter,  which 
together  represent  about  80%  of  all  nut 
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consumption,  are  not  especially  rich 
sources  of  vitamin  E. 

Nutritional  goal  for  added  sugars:  The 
amounts  of  added  sugars  listed  for  each 
food  intake  pattern  represent  the 
amounts  that  can  be  included  in  each 
pattern  without  overconsuming  calories. 
In  the  Dietary  Reference  Intakes 
macronutrients  report,  a  suggestion  was 
made  to  limit  added  sugars  to  less  than 
25%  of  calories  as  a  maximal  level.  This 
is  well  above  tlie  amounts  of  added 
sugars  in  the  proposed  food  patterns, 
which  range  from  about  6%  of  calories 
at  intakes  of  1600  calories  or  less  to  13% 
of  calories  at  an  intake  of  3,200  calories. 
The  amounts  in  each  proposed  pattern 
are  set  to  balance  energy  intake  with 
needs,  given  (1)  that  selections  are  made 
from  all  food  groups  in  accordance  with 
the  suggested  amounts,  and  (2)  that 
additional  fats  are  used  in  the  amounts 
shown,  which  together  with  the  fats  in 
the  core  food  groups  represent  about 
30%  of  calories  from  fat. 

3.  Appropriateness  of  the  proposed 
food  intake  patterns  for  educating 
Americans  about  healthful  eating 
patterns. 

Are  the  proposed  patterns  reasonable 
intakes  to  expect  for  the  various  age/ 
gender  groups?  Are  the  proposed 
intakes  of  some  food  groups  or 
subgroups  feasible?  While  the 
proportions  of  food  items  in  each  food 
group  or  subgroup  are  based  on  typical 
food  choices,  amounts  suggested  to  be 
eaten  from  the  group  are  altered  to  be 
nutritionally  appropriate — for  example, 
the  amounts  of  whole  grains,  dark-green 
vegetables,  legumes,  and  fruits 
suggested  are  higher  than  current 
intakes.  Amounts  of  whole  grains,  dark- 
green  vegetables,  and  legiunes  are  also 
higher  than  in  the  original  Pyramid  food 
patterns  at  similar  calorie  levels. 
"Additional  fats"  are  provided  in  each 
proposed  pattern  to  allow  choice  of 
some  added  fat  in  food  preparation  or 
higher  fat  options  within  each  food 
group.  These  "additional  fats"  have 
been  separated  into  solid  fats  (more 
saturated)  and  oils  and  soft  margarines 
(more  unsaturated).  Suggested  intakes  of 
solid  fats  are  lower  than  the  proportion 
now  eaten  and  suggested  intakes.of  oils 
and  soft  margarines  higher  than  the 
proportion  now  eaten,  to  encourage 
substitution  of  solid  fats  with  oils  and 
soft  margarines.  Will  professionals  be 
able  to  use  these  proposed  new  patterns 
to  help  educate  Americans  about 
healthful  eating  patterns?  Will 
individuals  or  families  be  able  to  use 
these  patterns  in  making  food  choices? 

4.  Appropriateness  of  using  "cups" 
and  "ounces"  vs.  "servings"  in 
consumer  materials  to  suggest  daily 
amounts  to  choose  from  each  fodd  group 


and  subgroup.  The  proposed  patterns  in 
Table  1  show  both  quantity  and  servings 
information — they  are  not  inconsistent. 
However,  use  of  both  in  consumer 
materials  would  be  confusing.  CNPP 
would  like  to  receive  comments  on  this 
issue  prior  to  the  development  of 
consumer  materials. 

There  are  advantages  and 
disadvantages  of  each  method  of 
representing  the  amounts  suggested  for 
each  food  group.  Using  the  term 
"serving"  to  mean  a  standardized 
amount  of  food  is  widely  misunderstood 
by  consumers;  many  believe  that  the 
portion  of  a  food  they  choose,  whatever 
the  size,  is  "one  serving."  This  may  lead 
to  misinterpretation  that  the  Pyramid 
encourages  too  much  food.  In  addition, 
it  is  often  difficult  to  harmonize 
Pyramid  serving  sizes  with  those  used 
by  FDA  on  Nutrition  Facts  labels.  The 
serving  sizes  used  on  labels  are  not 
necessarily  equivalent  within  a  food 
group  in  terms  of  calories  or  nutrients, 
while  Pyramid  serving  sizes  within  a 
group  must  be  approximately  equivalent 
in  both  calories  and  nutrients.  In 
addition,  for  some  products  the  serving 
size  listed  on  Nutrition  Facts  labels  may 
vary  from  50  to  200%  of  the  FDA- 
determined  standard. 

However,  listing  a  single  quantity, 
such  as  "2  cups"  or  "5  ounces"  as  a 
suggested  daily  intake  for  a  food  group 
may  suggest  that  choosing  a  variety  of 
foods  within  the  group  is  not  important. 
Also,  identifying  a  single  quantity 
measure  appropriate  for  foods  in  the 
grains  group  may  be  difficult.  Can 
consumers  understand,  for  example, 
that  2  slices  of  bread  are  equivalent  to 
1  cup  of  grains?  In  addition,  some 
consumers  may  not  be  familiar  with 
total  quantity  or  weight  terms.  We 
recognize  that  with  either  system, 
information  about  equivalents  is  needed 
and  would  have  to  be  provided  to 
consumers.  Equivalents  within  each 
group  will  be  needed  to  explain,  for 
example,  that  1 V2  ounces  of  cheese 
equals  1  cup  of  milk,  or  that  1  V'z  ounces 
of  cheese  equals  1  serving  of  milk. 

5.  Selection  of  appropriate  illustrative 
food  patterns  for  various  consimier 
materials.  The  original  Food  Guide 
Pyramid  provided  food  intake  patterns 
at  three  calorie  levels:  1600,  2200,  and 
2800  calories.  The  proposed  food  intake 
patterns  are  provided  at  twelve  calorie 
levels,  to  offer  more  specific  guidance 
and  help  identify  appropriate  food 
intake  levels  to  maintain  or  improve 
weight  status.  CNPP  would  like  to 
receive  comments  on  the  selection  of 
smaller  subsets  of  these  food  patterns 
for  various  uses  prior  to  the 
development  of  consumer  materials. 


For  development  of  consumer 
materiala,  what  criteria  should  be  used 
to  select  a  smaller  number  of  illustrative 
food  intake  patterns?  Which  subset(s)  of 
patterns  would  be  most  useful  for 
various  audiences?  Different  groups  of 
food  intake  patterns  could  be  selected 
for  specific  target  audiences,  such  as 
adolescents  or  older  Americans. 
Alternatively,  a  common  group  of  food 
intake  patterns  could  be  selected  based 
on  a  determination  of  the  most  common 
overall  estimated  calorie  needs  for  the 
population,  by  using  estimates  of  actual 
activity  levels. 

VI.  Public  Disclosure  and  Availability 
of  Comments 

^^jl  comments  submitted  in  response 
to  this  notice  will  be  included  in  the 
record  and  will  be  made  available  to  the 
public.  Please  be  advised  that  the 
substance  of  the  comments  and  the 
identities  of  the  individuals  or  entities 
submitting  the  comments  will  be  subject 
to  public  disclosure.  CNPP  plans  to 
make  the  comments  publicly  available 
by  posting  a  copy  of  all  comments  on 
the  CNPP  Web  site  at 
www.cnpp.  usda.gov/pyramid-update. 

Dated:  August  29,  2003. 
Eric  ).  Hentges. 

Executive  Director,  Center  for  Nutrition  Policy 
and  Promotion. 

|FR  Doc.  03-22763  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  341ft-30-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-041-1] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reestablishment. 

SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  has 
reestablished  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases  for  a  2-year  period.  The 
Secretary  of  Agriculture  has  determined 
that  the  Committee  is  necessary  and  in 
the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joe  Annelli,  Director,  Emergency 
Programs,  Veterinary  Services,  APHIS, 
4700  River  Road  Unit  41,  Riverdale.  MD 
20737-1231; (301)  734-8073. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases  is  to  advise  the 
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Secretary  of  Agriculture  regarding 
program  operations  and  measures  to 
suppress,  control,  or  eradicate  an 
outbreak  of  foot-and-mouth  disease,  or 
other  destructive  foreign  animal  or 
poultry  diseases,  in  the  event  these 
diseases  should  enter  the  United  States. 
The  Ckimmittee  also  advises  the 
Secretary  of  Agriculture  of  means  to 
prevent  these  diseases. 

Done  in  Washington,  EKD.  this  4th  day  of 
September,  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-23126  Filed  9-10-03;  8:45  am] 

BIUJNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
ServIca 


[0ocfcfltNo.03-O2ft-l] 

National  Wildlife  Services  Advisory 
Committee;  Notice  of  Renewal 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  renewal. 

SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  has  renewed 
the  National  Wildlife  Services  Advisory 
Committee  for  a  2-year  period.  The 
Secretary  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joaime  Garrett,  Director,  Operational 
Support  Staff,  WS,  APHIS,  4700  River 
Road  Unit  87,  Riverdale,  MD  20737- 
1234;  (301)  734-5149. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  National  Wildlife 
Services  Advisory  Committee  (the 
Committee)  is  to  advise  the  Secretary  of 
Agriculture  on  policies,  program  issues, 
and  research  needed  to  conduct  the 
Wildlife  Services  program.  The 
Committee  also  serves  as  a  public  forum 
enabling  those  affected  by  the  Wildlife 
Services  program  to  have  a  voice  in  the 
program's  policies. 

■Done  in  Washington,  DC,  this  3rd  day  of 
September  2003 . 

Peter  Fmiandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  03-23127  Filed  9-10-03;  8:45  am) 

BUJNG  CODE  341l>-34-4> 
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DEPARTMEI  IT  OF  AGRICULTURE 

Forest  Servi  :e 

Notice  of  Resource  Advisory 
Committee  iaeeting 

AGENCY:  Nor  h  Central  Idaho  Resource 
Advisory  Co  nmittee,  Kamiah,  Idaho, 
USDA,  Fores  t  Service. 
ACTION:  Notice  of  meeting. 


open 


SUMMARY: 

the  Federal 

(Public  Law 

Secure  Rural 

Self-Determi|iation 

106-393) 

National 

-Resource 

Thursday, 

Idaho  for  a 

meeting  is 

SUPPLEMENT^Y 

business 

10  a.m.  (pst). 

Forest,  Sup^ 

Highway  12 

topics  will 

potential 

begin  at  2:30 

FOR  FURTHER 

Mereszczak, 

Designated 

935-2513. 

Dated:  Septinber  4,  2003. 
Ihor  Mereszczak, 
Acting  Forest 
[FR  Doc.  03-23195 
B1LUNG  CODE  3«  0-11-M 


Pu  rsuant  to  the  authorities  in 
/  .dvisory  Committee  Act 
)2-463)  and  under  the 
Schools  and  Community 
Act  of  2000  (Pub.  L. 
the  Nez  Perce  and  Clearwater 
For  !sts'  North  Central  Idaho 
Ad  nsoTy  Committee  will  meet 
October  2,  2003  in  Kooskia, 
bfisiness  meeting.  The 
to  the  public. 
INFORMATION:  The 
meting  on  October  2,  begins  at 
at  the  Clearwater  National 
e*visor's  Office,  12730 

Drofino,  Idaho.  Agenda 
in  elude  discussion  of 
pro  ects.  A  public  forum  will 
p.m.  (pst). 

INFORMATION  CONTACT.  Ihor 
Staff  Officer  and 
Federal  Officer,  at  (208) 


ervisor. 

Filed  9-10-03;  8:45  am] 
1- 


DEPARTMEr  T  OF  AGRICULTURE 


ADDRESSES:  Hand-delivered 
applications  or  applications  submitted 
using  an  express  mail  or  overnight 
courier  service  should  be  sent  to:  Marc 
Warman,  USDA  Rural  Business- 
Cooperative  Service,  1400 
Independence  Ave.,  SW.,  Room  4016, 
Washington,  DC  20250;  Telephone: 
(202)  720-8460.  Applications  sent  via 
the  U.S.  Postal  Service  must  be  sent  to: 
Marc  Warman,  USDA  Rural  Business- 
Cooperative  Service,  STOP  3252,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-3252.  Applications  sent  via 
email  attachment  must  be  sent  to: 
marc.warman@usda.gov.  Please  note 
that  due  to  recent  security  concerns, 
packages  sent  to  the  Agency  have 
suffered  significant  delays.  Entities 
wishing  to  apply  for  assistance  should 
contact  Marc  Warman  to  receive  further 
information  and  copies  of  the 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Haskell,  Acting  Deputy  Administrator, 
Rural  Business-Cooperative  Service, 
USDA,  Stop  3250,  Room  4016,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-3250,  telephone:  (202)  720- 
8460,  or  email:  james.haskell@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  Agency  published  a  notice 
requesting  comments  on  the  collection 
requirements  contained  in  this  NOFA 
concurrent  with  the  publication  of  the 
related  proposed  rule  on  Jime  13,  2003 
(68  FR  35321).  No  comments  were 
received  on  the  paperwork  burden. 
OMB  granted  a  standard  approval  of  the 
paperwork  burden  under  control 
number  0570-0045  for  this  program. 


Rural  Business-Cooperative  Service         Background 


Notice  of  FuBding  Availability  and 
Invitation  ToiApply  for  Agriculture 
Innovation  Qenter  Demonstration 
Program  Gra  nts 

AGENCY:  Ruit  1  Business-Cooperative 
Service,  USD  (\. 
ACTION:  Notic  e. 


SUMMARY:  Th  i  Rural  Business- 
Cooperative  i  lervice  (RBS  or  Agency) 
provides  noti  ::e  of  the  availability  of 
510,000,000  ii  fiscal  year  (FY)  2003 
funds  (NOFy^  to  fund  the  establishment 
of  agricultura  innovation  centers  that 
are  to  providt  assistance  to  agriculture 
producers  in  the  development  of  value- 
added  businesses.  This  NOFA  lists  the 
information  ileeded  to  submit  an 
application  fi^r  these  grants. 
DATES:  The  deadline  for  receipt  of  an 
application  ii  4  p.m.  eastern  time  on 
September  1( ,  2003. 


Section  6402  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
107-171)  (2002  Farm  Bill)  authorizes 
the  Secretary  of  Agriculture  to  establish 
up  to  10  agriculture  innovation  ' 
demonstration  centers  (Agriculture 
Innovation  Centers  or  AICs)  in  Fiscal 
Year  2003.  The  piupose  of  these  centers 
is  to  foster  the  ability  of  agricultural 
producers  to  reap  this  benefits  of 
producing  and  marketing  value-added 
products. 

Relationship  between  this  NOFA  and 
the  earlier  published  Advance  RFP 
Recognizing  that  the  time  requirements 
•  for  publishing  the  final  rule  were  very 
tight,  the  Agency  published  a  notice  on 
August  1,  2003  (Advance  RFP)  outlining 
all  of  the  requicements  for  applying  for 
FY  2003  grants  that  were  then  known. 
While  the  Advance  RFP  anticipated  the 
publication  of  a  final  rule  implementing 
the  AIC  grant  program  before  the  end  of 
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FY  2003,  we  now  recognize  that  it  is  not 
likely  that  a  final  rule  will  be  published 
in  time  to  obligate  FY  2003  funds  under 
terms  and  conditions  established  in  a 
final  rule.  Accordingly,  we  are 
publishing  this  NOFA  now  in  order  to 
be  able  to  implement  this  program 
before  the  end  of  FY  2003. 

The  Advance  RFP  advised  the  public 
that  in  order  to  fund  AIC  grants  for  FY 
2003  there  would  be  an  extremely  short 
deadline  for  the  submission  of 
applications.  In  the  Advance  RFP 
interested  parties  were  offered  the 
opportunity  of  receiving  notice  of  the 
timing  for  submission  of  applications 
via  electronic  mail.  All  parties  who 
requested  such  electronic  notification 
are  receiving  an  electronic  version  of 
this  notice. 

The  policies  and  procediu-es 
incorporated  in  this  NOFA  are  the  same 
as  those  outlined  in  the  Advance  RFP 
published  on  August  1,  2003;  the  only 
differences  that  pertain  to  this  NOFA 
are  that  the  deadline  is  firmly 
established  for  the  receipt  of 
applications  and  the  paperwork  burden 
associated  with  this  program  has  been 
approved  by  OMB.  ■ 

In  the  event  the  RBS  is  not  able  to 
timely  obligate  FY  2003  funds, 
applications  received  will  be  held  for 
consideration  for  FY  2004  funding  if 
and  when  funding  is  available  and  after 
a  Final  Rule  is  published.  Applicants 
will  then  be  allowed  to  revise  their 
applications  if  the  requirements  of  the 
Final  Rule  are  different  from  the 
policies  and  procedures  outlined  for  FY 
2003  in  this  NOFA. 

Restrictions  on  Awards 

1.  RBS  will  not  award  more  than  ten 
grants  for  FY  2003. 

2.  RBS  will  not  make  a  grant  to  more 
than  one  entity  in  any  one  State. 

3.  A  grant  award  may  not  exceed  the 
lesser  of  $1,000,000  or  twice  the  dollar 
amount  (in  cash  or  in  kind)  of  the 
resources  committed  to  the  Center's 
operations  apart  from  the  program  grant 
funds. 

Application 

Applicants  must  file  an  original  and 
one  copy  of  the  required  forms  and  a 
proposal. 

(1)  Required  forms.  The  following 
forms  must  be  completed,  signed  and 
submitted  as  part  of  the  application 
package. 

(a)  "Application  for  Federal 
Assistance." 

(b)  "Budget  Information'Non- 
Construction  Programs." 

(c)  "AssurancesNon-Construction 
Programs." 


(2)  Proposal.  Each  proposal  must 
contain  the  following  elements. 

(a)  Title  Page. 

(b)  Table  of  Contents. 

(c)  Executive  Summary.  A  summary 
of  the  proposal  should  briefly  describe 
the  project  including  goals,  tasks  to  be 
completed  and  other  relevant 
information  that  provides  a  general 
overview  of  the  project  and  the  amount 
requested. 

(d)  Eligibility.  A  detailed  discussion 
describing  how  the  applicant  meets  the 
eligibility  requirements. 

(e)  Proposal  Narrative.  The  narrative 
portion  of  the  proposal  must  include, 
but  is  not  limited  to,  the  following: 

(i)  Project  Title.  The  title  of  the 
proposed  project  must  be  brief,  not  to 
exceed  75  characters,  yet  describe  the 
essentials  of  the  project. 

(ii)  Information  Sheet.  A  separate  one 
page  information  sheet  listing  each  of 
the  evaluation  criteria  followed  by  the 
page  numbers  of  all  relevant  material 
and  documentation  contained  in  the 
proposal  that  address  or  support  the 
criteria. 

(iii)  Goals  of  the  Project.  The  first  part 
of  this  section  should  list  each  Provider 
Service  to  be  offered  by  the  Center.  The 
second  part  of  this  section  should  list 
one  or  more  specific  goals  relating  to 
increasing  and  improving  the  ability  of 
identified  local  agricultural  producers  to 
develop  a  market  or  process  for  value- 
added  agricultural  conunodities  or 
products. 

(iv)  Work  Plan.  Actions  that  must  be 
taken  in  order  for  the  Provider  Services 
to  be  available  from  the  Center.  Each 
action  listed  should  include  a  target 
date  by  which  it  will  be  completed. 
General  start  up  tasks  should  be  listed, 
followed  by  specific  tasks  listed  for  each 
Provider  Service  to  be  offered,  as  well 
as  tasks  associated  with  the  start  of 
operations.  The  tasks  associated  with 
the  start  of  operations  should  include  a 
focused  marketing  and  delivery  plan 
directed  to  the  local  agricultural 
producers  that  were  identified  in 
paragraph  (2)(e)(iii)  above.  The  actions 
to  be  taken  should  include  steps  for 
identifying  customers,  acquiring 
personnel  and  contracting  for  services  to 
the  Center,  including  arrangements  for 
strategic  alliances. 

(v)  Performance  Evaluation  Criteria. 
Performance  criteria  suggested  by  the 
applicant  for  incorporation  in  the  grant 
award  in  the  event  the  proposal  receives 
grant  funding  under  this  subpart.  These 
suggested  criteria  are  not  binding  on 
USDA. 

(vi)  Agricultural  Community  Support. 
Evidence  of  support  from  the  local 
agricultural  community  should  be 
included  in  this  section.  Letters  in 


support  should  reflect  that  the  writer  is 
familiar  with  the  provisions  of  the  Plan 
for  the  Center,  including  the  stated  . 
goals.  Evidence  of  support  can  take  the 
form  of  making  employees  available  to 
the  Center,  service  as  a  board  member 
and  other  in-kind  contributions. 

(vii)  Strategic  Coordination  and 
Alliances.  Describe  arrangements  in 
place  or  planned  with  end  users 
(processing  and  distribution  companies 
and  regional  grocers)  as  well  as 
arrangements  with  entities  having 
technical  research  capabilities,  broad 
support  from  the  agricultural 
community  in  the  state  or  region, 
significant  coordination  with  end  users 
(processing  and  distribution  companies 
and  regional  grocers),  strategic  alliances 
with  entities  having  technical  research 
capabilities  and  a  focused  delivery  plan 
for  reaching  out  to  the  producer 
conununity.  (viii)  Capacity.  Evidence  of 
the  ability  of  the  grantee(s)  to 
successfully  establish  and  operate  a 
Center.  A  description  of  the  grantee's 
track  record  in  providing  services 
similar  to  those  listed  for  Producer 
Services  or  evidence  that  the  entity  has 
the  capability  to  provide  Producer 
Services.  Resumes  of  key  personnel 
should  be  included  in  this  section.  Past 
successes^^houldbe  described  in  detail, 
with  a  focus  on  lessons  learned,  best 
practices,  familiarity  with  producer 
problems  in  value-added  ventures,  and 
how  these  barriers  are  best  overcome 
should  be  elaborated  on  in  this  section. 
For  every  challenge  identified,  the 
applicant  should  demonstrate  how  they  - 
are  addressed  in  the  Work  Plan  (see 
paragraph  (2)(e)(iv)  above).  All 
successes  should  include  a  monetary 
estimate  of  the  value-added  achieved. 

(ix)  Legal  structure.  Provide  a 
description  of  the  legal  relationship 
between  the  grantee(s)  and  the  proposed 
Center.  If  the  Center  is  to  be  an 
independent  corporate  entity,  provide 
copies  of  the  corporate  charter,  bylaws 
and  other  relevant  organizational 
dociunents.  Describe  how  funds  for  the 
Center  will  be  handled  and  include 
copies  of  the  agreements  documenting 
the  legal  relationships  between  the 
Center  and  related  parties.  If  the  Center 
is  not  to  be  an  independent  legal  entity, 
provide  copies  of  the  corporate 
governance  docimients  that  describe 
how  members  of  the  Board  of  Directors 
for  the  Center  are  to  be  determined. 

(x)  Evaluation  Criteria.  Each  of  the 
evaluation  criteria  referenced  below 
must  be  specifically  and  individually 
addressed  in  narrative  form.  Supporting 
documentation,  as  applicable,  should  be 
included  in  this  section,  or  a  cross 
reference  to  other  sections  in  the 
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application  should  be  provided,  as 
applicable. 

(xi)  Verification  of  Adequate 
Resources.  Present  a  budget  to  support 
the  work  plan  showing  sources  and  uses 
of  funds  (1)  during  the  start  up  period 
prior  to  the  start  of  operations  and  (2) 
for  the  first  year  of  full  operations. 
Present  a  copy  of  a  bank  statement 
evidencing  sources  of  funds  equal  to 
amounts  required  in  excess  of  the  grant 
requested,  or,  in  the  alternative,  a  copy 
of  confirmed  funding  commitments 
from  credible  sources  such  that  USDA  is 
satisfied  that  the  Center  has  adequate 
resources  to  complete  a  full  year  of 
operation.  Include  information 
sufficient  to  facilitate  verification  by 
USDA  of  all  representations. 

(xii)  Certification  of  Adequate 
Resources  Applicants  must  certify  that 
non-Federal  funds  identified  in  the 
budget  piu-suant  to  paragraph  (2)(e)(xi) 
of  this  section  will  be  available  and 
funded  commensiu^tely  with  grant 
funds. 

Evaluation  Criteria  and  Weights 

Each  of  the  following  seven 
evaluation  criteria  may  be  awarded  up 
to  five  (5)  points. 

(1)  Ability  to  Deliver.  The  application 
will  be  evaluated  as  to  whether  it 
evidences  unique  abilities  to  deliver 
Producer  Services  so  as  to  create 
sustainable  value-added  ventures. 
Abilities  that  are  transferable  to  a  wide 
range  of  agricultural  value-added 
commodities  are  preferred  over  highly 
specialized  skills.  Strong  skills  must  be 
accompanied  by  a  credible  and 
thoughtful  plan. 

(2)  Successful  Track  Record.  The 
applicant's  track  record  in  achieving 
value-added  successes. 

(3)  IVorit  Plan/Budget.  The  work  plan 
will  be  reviewed  for  detailed  actions 
and  an  accompanying  timetable  for 
implementing  the  proposal.  Clear, 
logical,  realistic  and  efficient  plans  will 
result  in  a  higher  score.  Budgets  will  be 
reviewed  for  completeness  and  the 
strength  of  non  Federal  funding 
commitments. 

(4)  Qualifications  of  personnel. 
Proposals  will  be  reviewed  for  whether 
the  key  personnel  who  are  to  be 
responsible  for  performing  the  proposed 
tasks  have  the  necessary  qualifications 
and  whether  they  have  a  track  record  of 
performing  activities  similar  to  those 
being  proposed.  If  a  consultant  or  others 
are  to  be  hired,  points  may  be  awarded 
for  consultants  only  if  the  proposal 
includes  evidence  of  their  availability 
and  commitment  as  well.  Proposals 
using  in-house  employees  with  strong 
track  records  in  innovative  activities 


will  receive  h  gher  points  relative  to 
proposals  thai  out-source  expertise. 

(5)  Local  su  oport.  Proposed  Centers 
must  show  lo<  al  support  and 
coordination '  vith  other  developmental 
organizations  in  the  proposed  service 
area  and  withistate  and  local 
institutions,  ^pport  documentation 
should  inclucK  recognition  of  rural 
values  that  ba  ance  employment 
opportunities  with  environmental 
stewardship  a  id  other  rural  amenities. 
Proposed  Cen  ers  that  show  strong 
support  from  potential  beneficiaries  and 
coordination  i  irith  other  developmental 
organizations  will  receive  more  points 
than  those  nol  evidencing  such  support. 

(6)  Future  si  ipport.  Applicants  that 
can  demonstri  te  financial  independence 
in  future  years  will  receive  more  points 
for  this  criterii  m.  Points  will  be  awarded 
only  where  fu  ure  funding  sources  are 
documented  h  y  letters  of  commitment. 

(7)  Performt  nee  Criteria.  Criteria 
suggested  by  t  le  applicant  in  the 
proposal  narn  tive  that  are  ambitious, 
relevant  and  q  uantifiable  and  reflect 
serious  consic  eration  and  seriousness  of 
purpose  will  s  core  more  points  than 
superficial  pei  formance  criteria  that 
reflect  little  oi  no  challenge  or  that  do 
not  incorporal  a  variables  that  reflect 
value-added  ri  isults. 

In  the  event  of  a  tied  score  between 
two  or  more  a  )plications,  the  scores  for 
the  firstindivi  dual  criterion  will  be 
compared,  an<  the  highest  score  for  that 
individual  cri  erion  will  break  the  tie.  If 
the  scores  for  he  first  criterion  are  tied, 
the  scores  for ;  he  second  criterion  will 
be  compared,  md  so  on. 

Form  of  Subni  ission 

Applicants  i  re  encouraged,  but  not 
required,  to  su  bmit  applications  and 
reports  in  elec  jonic  form.  A  complete, 
original  applic  ation  may  be 
electronically  sent  as  an  e-mail 
attachment  to  'narc.ivarnjaji@usda.gov. 
If  applications  are  submitted 
electronically,  a  signature  page  must  be 
submitted  via  acsimile  to  the  attention 
of  Marc  Warm  m  at  (202)  720-4641  or  in 
hard  copy  to  Marc  Warman  at  the 
address  provided  at  the  beginning  of 
this  Notice.  Alternatively,  an  original 
application  pabkage  plus  one  paper 
copy  may  be  s  ibmitted  to  the  address 
provided  at  th  j  beginning  of  this  Notice. 

Evaluation  Sci  'eening 

The  Agency  will  conduct  an  initial 
screening  of  al  proposals  to  determine 
whether  the  applicant  is  eligible  and 
whether  the  amplication  is  complete  and 
sufficiently  responsive  to  the 
requirements  iet  forth  in  this  Notice  to 
allow  for  an  informed  review.  Failure  to 
address  any  ol  the  required  evaluation 


criteria  will  disqualify  the  proposal. 
Submissions  which  do  not  pass  the 
initial  screening  may  be  returned  to  the 
Applicant.  If  the  submission  deadline 
has  not  expfred  and  time  permits, 
retiuned  applications  may  be  revised 
and  re-submitted. 

Evaluation  Process 

(1)  Applications  will  be  evaluated  by 
agricultural  economists  or  other 
technical  experts  appointed  by  the 
Agency. 

(2)  After  all  proposals  have  been 
evaluated  and  scored.  Agency  officials 
will  present  to  the  Administrator  a  list 
of  all  applications  in  rank  order, 
together  with  funding  level 
recommendations. 

(3)  The  Administrator  has  not  elected 
to  reserve  the  right  to  award  additional 
points  for  this  round  of  competition;  the 
applications  will  be  funded  in  rank 
order  until  all  available  funds  have  been 
obligated. 

Related  Policies  and  Procedures 
Applicable  to  AIC  Gmnts 

Definitions 

Agency— Rural  Business-Cooperative 
Service  (RBS),  an  agency  of  the  United 
States  Department  of  Agriculture 
(USDA),  or  a  successor  agency. 

Agriculture  Producer  Group— An 
organization  that  represents 
Independent  Producers,  whose  mission 
includes  working  on  behalf  of 
Independent  Producers  and  the  majority 
of  whose  membership  and  board  of 
directors  is  comprised  of  Independent 
Producers. 

Agricultural  Product — Plant  and 
animal  products  and  their  by-products 
to  include  forestry  products,  fish  and 
seafood  products. 

Board  of  Directors — The  group  of 
individuals  that  govern  the  Center. 

Center — The  Agriculture  Innovation 
Center  to  be  established  and  operated  by 
the  grantees.  It  may  or  may  not  be  an 
independent  legal  entity,  but  it  must  be 
independently  governed  in  accordance 
with  the  requirements  of  this  subpart. 

Cooperative — ^A  user-owned  and 
controlled  business  from  which  benefits 
are  derived  and  distributed  equitably  on 
the  basis  of  use. 

Cooperative  Services — ^The  office 
within  RBS,  and  its  successor 
orgaiiization,  that  administers  programs 
authorized  by  the  Cooperative 
Marketing  Act  of  1926  (7  U.S.C.  451  et 
seq.)  and  such  other  programs  so 
identified  in  USDA  regulations. 

Economic  development — The 
economic  growth  of  an  area  as 
evidenced  by  increase  in  total  income,  . 
employment  opportimities,  decreased 
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out-migration  of  population,  value  of 
production,  increased  diversification  of 
industry,  higher  labor  force 
participation  rates,  increased  diu-ation 
of  employment,  higher  wage  levels,  or 
gains  in  other  measurements  of 
economic  activity,  such  as  land  values. 

Fixed  equipment — Tangible  personal 
property  used  in  trade  or  business  that 
would  ordinarily  be  subject  to 
depreciation  under  the  Internal  Revenue 
Code,  including  processing  equipment, 
but  not  including  property  for 
equipping  and  furnishing  offices  such  as 
computers,  office  equipment,  desks  or 
file  cabinets. 

Independent  Producers — Agricultural 
producers,  to  include  individuals,  for 
profit  and  not  for  profit  corporations, 
LLCs,  partnerships  or  LLPs,  solely 
owned  or  controlled  by  producers  who 
do  not  produce  the  agricultural  product 
under  contract  or  joint  ownership  with 
any  other  organization.  An  independent 
producer  can  also  be  a  steering 
committee  composed  of  independent 
agricultural  producers  in  the  process  of 
organizing  an  association  to  operate  a 
value-added  venture  that  will  be  owned 
and  controlled  by  the  independent 
producers  supplying  agricultural 
product  to  the  market. 

National  Office—VSDA  RBS 
headquarters  in  Washington,  D.C. 

Nonprofit  institution — ^Any 
organization  or  institution,  including  an 
accredited  institution  of  higher      ^ 
education,  no  part  of  the  net  earnings  of 
which  may  inure,  to  the  benefit  of  any 
private  shareholder  or  individual. 

Producer  Services — are  those  services 
to  be  provided  by  the  Centers  to 
agricultural  producers.  Producer 
services  consist  of  the  following  types  of 
services: 

(1)  Technical  assistance,  consisting  of 
engineering  services,  applied  research, 
scale  production,  and  similar  services, 
to  enable  the  agricultural  producers  to 
establish  businesses  to  produce  value- 
added  agricultural  commodities  or 
products; 

(2)  Assistance  in  marketing,  market 
development  and  business  planning, 
including  advisory  services  with  respect 
to  leveraging  capital  assets;  and 

(3)  Organizational,  outreach  and 
development  assistance  to  increase  the 
viability,  growth  and  sustainability  of 
businesses  that  produce  value-added 
agricultural  commodities  or  products. 

Product  segregation — Physical 
separation  of  a  product  or  commodity 
from  similar  products.  Physical 
separation  requires  a  barrier  to  prevent 
mixing  with  the  similar  product. 

Public  body — Any  state,  county,  city, 
township,  incorporated  town  or  village, 
borough,  authority,  district,  economic 


development  authority,  or  Indian  tribe 
on  federal  or  state  reservations  or  other 
federally  recognized  Indian  tribe  in 
rural  areas.  « 

Qualified  Board  of  Directors — A 
Board  of  Directors  that  includes 
representatives  from  each  of  the 
following  groups:  (1)  The  two  general 
agricultural  organizations  with  the 
greatest  number  of  members  in  the  State 
in  which  the  Center  is  located,  (2)  the 
State  department  of  agriculture,  or 
equivalent,  of  the  State  in  which  the 
Center  is  located  and  (3)  entities 
representing  the  four  highest  grossing 
commodities  produced  in  the  State  in 
which  the  Center  is  located,  as 
determined  on  the  basis  of  annual  gross 
cash  sales. 

Rural  and  rural  area — includes  all  the 
territory  of  a  state  that  is  not  within  the 
outer  boundary  of  any  city  or  town 
having  a  population  of  50,000  or  more 
and  the  urbanized  area  contiguous  and 
adjacent  to  such  city  or  town,  as  defined 
by  the  U.S.  Btu-eau  of  the  Census  using 
the  latest  decennial  census  of  the  United 
States. 

Rural  Development — ^A  mission  area 
within  the  USDA  consisting  of  the 
Office  of  Under  Secretary  for  Rural 
Development,  Office  of  Commimity 
Development,  Riu-al  Business- 
Cooperative  Service,  Rural  Housing 
Ser\'ice  and  Rural  Utilities  Service  and 
their  successors. 

State — includes  each  of  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and,  as  may  be  determined  by 
the  Secretary  to  be  feasible,  appropriate 
and  lawful,  the  Freely  Associated  States 
and  the  Federated  States  of  Micronesia. 

State  Office— USBA  Rural 
Development  offices  located  in  each 
state. 

Value-Added — The  incremental  value 
that  is  realized  by  the  producer  from  an 
agricultiiral  commodity  or  product  as 
the  result  of  (1)  a  change  in  its  physical 
state,  (2)  differentiated  productiop  or 
marketing,  as  demonstrated  in  a 
business  plan,  or  (3)  Product 
segregation.  Also,  the  economic  benefit 
realized  from  the  production  of  farm  or 
ranch-based  renewable  energy. 
Incremental  value  may  be  realized  by 
the  producer  «s  a  result  of  either  an 
increase  in  value  to  buyers  or  the 
expansion  of  the  overall  market  for  the 
product.  Examples  include  milling 
wheat  into  flour,  slaughtering  livestock 
or  poultry,  making  strawberries  into 
jam,  the  marketing  of  organic  products, 
an  identity-preserved  marketing  system, 
and  collecting  and  converting  meUiane 
from  animal  waste  to  generate  energy. 


Identity-preserved  marketing  systems 
include  labeling  that  identifies  how  the 
product  was  produced  and  by  whom. 

Eligibility  for  Grant  Assistance 

Non-profit  and  for-profit  corporations, 
institutions  of  higher  learning  and  other 
entities,  including  a  consortium  where  a 
lead  entity  has  been  designated  and 
agrees  to  act  as  funding  agent,  that  meet 
the  following  requirements  are  eligible 
for  grant  assistance: 

(1)  The  entity— 
■  (a)  has  provided  services  similar  to 
those  Usted  for  Producer  Services;  or 

(b)  demonstrates  the  capability  of 
providing  Producer  Services; 

(2]  The  application  includes  a  plan 
that  meets  the  requirements  of 
paragraph  (2)(e)(iv)  in  the  application 
requirements  above,  that  also  outlines — 

(a)  the  support  for  the  entity  in  the 
agriciiltural  community; 

(b)  the  technical  and  other  expertise 
of  the  entity;  and 

(c)  the  goals  of  the  entity  for 
increasing  and  improving  the  ability  of 
local  agricultural  producers  to  develop 
markets  and  processes  for  value-added 
agricultiu-al  commodities  or  products; 

(3)  The  entity  demonstrates  that 
adequate  resources  (in  cash  or  in  kind) 
are  available,  or  have  been  conunitted  to 
be  made  available  to  the  entity,  to 
increase  and  improve  the  ability  of  local 
agricidtiu-al  producers  to  develop 
markets  and  processes  for  value-added 
agricultural  commodities  or  products; 

(4)  The  proposed  Center  has  a 
Qualified  Board  of  Directors;  and 

(5^  There  is  no  recorded  outstanding 
judgment  obtained  against  the  applicant 
by  the  United  States  in  a  Federal  Court 
(other  than  in  the  United  States  Tax 
Court),  that  has  not  been  paid  in  full  or 
otherwise  satisfied. 

Use  of  Grant  Funds 

Grant  funds  may  be  used  to  assist 
eUgible  recipients  in  establishing 
Centers  that  provide  Producer  Services 
and  may  only  be  used  to  support 
operations  of  the  Center  that  directly 
relate  to  providing  Producer  Services. 
Grant  funds  may  be  used  for  the 
following  purposes: 

(1)  Consulting  services  for  legal, 
accounting  and  technical  services  to  be 
used  by  the  grantee  in  estabUshing  and 
operating  a  Center; 

(2)  Hiring  of  employees,  at  the 
discretion  of  the  Qualified  Board  of 
Directors;  ' 

(3)  The  making  of  matching  grants  to 
agricultural  producers,  individually  not 
to  exceed  $5,000,  where  the  aggregate 
amount  of  all  such  matching  grants 
made  by  the  grantee  does  not  exceed 
$50,000; 
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(4)  Applied  research;  and 

(5)  Legal  services. 

Limitations  on  Use  of  Grant  Funds 

Grant  funds  may  not  be  used  to: 

(1)  Duplicate  current  services  or 
replace  or  substitute  support  previously 
provided.  If  the  current  service  is 
inadequate,  however,  grant  funds  may 
be  us^  to  expand  the  level  of  effort  or 
services  beyond  what  is  currently  being 
provided; 

(2)  Pay  costs  of  preparing  the 
application  package  for  funding  under 
this  program; 

(3)  Pay  costs  of  the  project  incurred 
prior  to  the  date  of  grant  approval; 

(4)  Fund  political  activities; 

(5)  Pay  for  assistance  to  any  private 
business  enterprise  which  does  not  have 
at  least  51  percent  ownership  by  those 
who  are  eidier  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  legally  admitted  for 
permanent  residence; 

(6)  Pay  any  judgment  or  debt  owed  to 
the  United  States; 

(7)  Plan,  repair,  rehabilitate,  acquire, 
or  construct  a  building  or  facility 
(including  a  processing  facility); 

(8)  Purchase,  rent  or  install  Fixed 
Equipment;  or 

(9)  Pay  for  the  repair  of  privately 
owned  vehicles. 

Grant  Approval  and  Obligation  of  Funds 

The  following  statement  will  be 
entered  in  the  comment  section  of  the 
Request  for  Obligation  of  Funds,  which 
must  be  signed  by  the  grantee: 

"The  grantee  certifies  that  it  is  in 
compliance  with  and  will  continue  to 
comply  with  all  applicable  laws, 
regulations.  Executive  Orders  and  other 
generally  applicable  requirements, 
including  those  contained  in  7  CFR  part 
4284  and  7  CFR  parts  3015,  3016,  3017, 
3018,  3019  and  3052  in  effect  on  the 
date  of  grant  approval,  and  the  approved 
Letter  of  Conditions." 

Grant  Disbursement 

The  Agency  will  determine,  based  on 
7  CFR  parts  3015,  3016  and  3019,  as ' 
applicable,  whether  disbursement  of  a 
grant  will  be  by  advance  or 
reimbursement.  The  Agency  may  limit 
the  frequency  in  which  a  Request  for 
Advance  or  Reimbursement  may  be 
submitted. 

Grant  Closing 

(1)  Letter  of  Conditions.  The  Agency 
will  notify  an  approved  applicant  in 
writing,  setting  out  the  conditions  imder 
which  the  grant  will  be  made. 

(2)  Applicant's  intent  to  meet 
conditions.  Upon  reviewing  the 
conditions  and  requirements  in  the 


letter  of  conditions,  the  applicant  must 
complete,  sign  and  return  the  Agency's 
"Letter  of  Intent  to  Meet  Conditions," 
or,  if  certain  conditions  cannot  be  met, 
the  applicant  may  propose  alternate 
conditions  to  the  Agency.  The  Agency 
must  concunwith  any  changes  proposed 
to  the  letter  of  conditions  by  the 
applicant  before  the  application  will  be 
further  processed. 

(3)  Grant  c  greement.  The  Agency  and 
the  grantee  n  lust  enter  into  an 
"Agriculture  Innovation  Center  Grant 


Agreement" 
funds 


)rior  to  the  advance  of 


Award  Requ  rements 

All  approM  ed  applicants  will  be 
required  to  c  o  the  following: 

{!)  Use  "Request  for  Advance  or 
Reimbursement"  to  request  advances  or 
reimbursemants,  as  applicable,  but  not 
more  frequently  than  once  a  month; 

(2)  Mainta  n  a  financial  management 
system  that  i !  acceptable  to  the  Agency; 
and 

(3)  Collect  and  maintain  data  on  race, 
sex  and  natic  nal  origin  of  the 
beneficiaries  of  the  project. 

Reporting  Re  quirements 

Grantees  n  ust  submit  the  following  to 
USDA: 

(1)  A  "Fini  ncial  Status  Report"  listing 
expenditures  according  to  agreed  upon 
budget  categi  iries,  on  a  semi-annual 
basis.  Report  ng  periods  end  each  March 
31  and  Septe  mber  30.  Reports  are  due 
30  days  after  the  reporting  period  ends. 

(2)  Semi-ai  inual  performance  reports 
that  compare  accomplishments  to  the 
objectives  stated  in  the  proposal.  AH 
tasks  comple  :ed  to  date  must  be 
specifically  i  ientified  and 
docimientatii  )n  provided  to  support  the 
reported  resii  Its.  If  the  original  schedule 
provided  in  t  le  work  plan  is  not  being 
met,  the  repo  rt  should  discuss  the 
problems  or  ( lelays  that  may  affect 
completion  o  f  the  project.  Objectives  for 
the  next  repo  rting  period  should  be 
listed.  Compliance  with  emy  special 
condition  on  the  use  of  award  funds 
should  be  dii  cussed.  Reports  are  due  as 
provided  in  [laragraph  (1).  The 
supporting  d  )cumentation  for 
completed  ta  sks  include,  but  are  not 
limited  to,  f©  isibility  studies,  marketing 
plans,  busine  ss  plans,  articles  of 
incorporatioi  euid  bylaws  and  an 
accounting  o  how  working  capital 
funds  were  spent. 

(3)  Final  pioject  performance  reports, 
inclusive  of  supporting  documentation. 
The  final  jjerformance  report  is  due 
within  30  days  of  the  completion  of  the 
project. 


Confidentiality  of  Reports 

All  reports  submitted  to  the  Agency 
will  be  held  in  confidence  to  the  extent 
permitted  by  law. 

Grant  Servicing 

Grants  will  be  serviced  in  accordance 
with  7  CFR  part  1951,  subparts  E  and  O. 
Grantees  will  permit  periodic  inspection 
of  the  program  operations  by  a 
representative  of  the  Agency.  All  non- 
confidential information  resulting  from 
the  Grantee's  activities  shall  be  made 
available  to  the  general  public  on  an 
equal  basis. 

Performance 

USDA  may  elect  to  suspend  or 
terminate  a  grant  in  all  or  part,  or 
funding  of  a  particular  work  plan 
activity,  but  nevertheless  fund  the 
remainder  of  a  request  for  advance  or 
reimbursement,  as  applicable,  where 
USDA  has  determined: 

(1)  that  the  grantee  or  subrecipient  of 
grant  funds  has  demonstrated 
insufficient  progress  in  complying  with 
the  terms  of  the  grant  agreement; 

(2)  there  is  reason  to  believe  that  other 
sources  of  joint  funding  have  not  been 
or  will  not  be  forthcoming  on  a  timely 
basis;  or 

(3]  such  other  cause  as  USDA 
identifies  in  writing  to  the  grantee 
(including  but  not  limited  to  the  use  of 
federal  grant  funds  for  ineligible 
purposes). 

Other  Considerations 

(1)  Environmental  review. 

All  grants  made  under  this  subpart  are 
subject  to  the  requirements  of  7  CFR 
part  1940,  subpart  G  or  its  successor. 
Applications  for  technical  assistance  or 
planning  projects  are  generally  excluded 
from  the  envfronmental  review  process 
by  7  CFR  1940.333,  provided  the 
assistance  it  not  related  to  the 
development  of  a  specific  site. 
Applicants  for  grant  funds  must 
consider  and  docimient  within  their 
plans  the  iniportant  environmental 
factors  within  the  planning  area  and  the 
potential  envfronmental  impacts  of  the 
plan  on  the  planning  area,  as  well  as  the 
alternative  plaiming  strategies  that  were 
reviewed. 

(2)  Civiy  rights.  All  grants  made  under 
this  subpart  are  subject  to  the 
requirements  of  title  VI  of  the  Civil     - 
Rights  Act  of  1964,  which  prohibits 
discrimination  on  the  basis  of  race, 
color  and  national  origin  as  outlined  in 
7  CFR  part  1901,  subpart  E.  In  addition, 
the  grants  made  under  this  subpart  are 
subject  to  the  requirements  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  disability; 
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the  requirements  of  the  Age 
Discrimination  Act  of  1975,  which 
prohibits  discrimination  on  the  basis  of 
age;  and  title  III  of  the  Americans  with 
Disabilities  Act,  which  prohibits 
discrimination  on  the  basis  of  disability 
by  private  entities  in  places  of  public 
accommodations.  This  program  will 
also  be  administered  in  accordance  with 
all  other  applicable  Civil  Rights  Law. 

(3)  Other  USDA  regulations.  The  grant 
programs  iinder  this  part  are  subject  to 
the  provisions  of  the  following 
regulations,  as  applicable: 

(a)  7  CFR  part  3015,  Uniform  Federal 
Assistance  Regulations; 

(b)  7  CFR  part  3016,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments; 

(c)  7  CFR  part  3017,  Governmentwide 
Debarment  and  Suspension 
(nonprocurement)  and  Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants): 

(d)  7  CFR  part  3018,  New  Restrictions 
on  Lobbying; 

(e)  7  CFR  part  3019,  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-profit  Organizations;  and 

(f)  7  CFR  part  3052.  Audits  of  States, 
Local  Governments  and  Non-profit 
Organizations. 

Member  Delegate  Clause 

No  member  of  Congress  shall  be 
admitted  to  any  share  or  part  of  a  grant 
program  or  any  benefit  that  may  arise 
there  from,  but  this  provision  shall  not 
be  construed  to  bar  as  a  contractor 
under  a  grant  a  publicly  held 
corporation  whose  ownership  might 
include  a  member  of  Congress. 

Audit  Requirements 

Grantees  must  comply  with  the  audit 
requirements  of  7  CFR  part  3052.  The 
audit  requirements  apply  to  the  ye^ars  in 
which  grant  funds  are  received  and 
years  in  which  work  is  accomplished 
using  grant  funds. 

Programmatic  Changes 

The  Grantee  shall  obtain  prior 
approval  for  any  change  to  the  scope  or 
objectives  of  the  approved  project. 
Failure  to  obtain  prior  approval  of 
changes  to  the  scope  of  work  or  budget 
may  result  in  suspension,  termination 
and  recovery  of  grant  funds. 

Dated:  September  5,  2003. 
Gilbert  Gonzalez. 

Acting  Undersecretary,  Rural  Development. 
IFR  Doc.  03-23135  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  341fr-XV-P 


DEPARTMEm-  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Gunter  Kohilce 

In  the  Matter  of:  Gunter  Kohlke  currently 
incarcerated  at:  Allenwood  Federal 
Corrections  Institution,  Inmate  No. 
10080-196.  P.O.  Box  1500,  White  Deer, 
Pennsylvania  17887;  and  with  an 
address  at:  Im  Dankholz  25.  79798 
Jestetten,  Germany. 

Order  Denying  Export  Privileges 

On  July  18,  2002,  a  U.S.  District  Court 
in  the  Eastern  District  of  New  York 
convicted  Gunter  Kohlke  ("Kohlke")  of 
violating  section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778  (2000)) 
("AECA").  Specifically,  the  Court  found 
that  Kohlke  knowingly  and  willfully 
attempted  to  export  items  on  the  United 
States  Munitions  List,  from  the  United 
States  to  Switzerland,  without  first 
obtaining  the  required  approval  from 
the  Department  of  State. 

Section  1 1  (h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.  app. 
2401-2420  (2000))  ("Act") '  provides 
that  at  the  discretion  of  the  Secretary  of 
Commerce,^  no  person  convicted  of 
violating  any  of  a  number  of  Federal 
criminal  statutes  including  the  AECA 
shall  "be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  730-774 
(2003))  ("Regulations"),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 


'  From  August  21.  1994  through  Novemk)er  12. 

2000,  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  issued  on  August  3. 
2000  (3  C.F.R.,  2000  Comp.  397  (2001)).  conUhued 
the  Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701-    - 
1706  (1994  &  Supp.  V  1999))  (lEEPA).  On  November 
13.  2000,  the  Act  was  reauthorized  and  it  remained 
in  effect  through  August  20,  2001.  Since  August  21. 

2001,  the  Act  has  been  in  lapse  and  the  President, 
through  Executive  Order  13222  of  August  17,  2001 
(3  C.F.R.,  2001  Comp.  783  (2002)),  which  has  been 
extended  by  successive  Presidential  Notices,  the 
most  recent  l>eing  that  of  August  7,  2003  (68  FR 
47833  (August  11,  2003)),  has  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706(2000)). 

^  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Exporter  Services,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  section 
11(h)  of  the  Act. 


Pursuant  to  sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  AECA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person's  export 
privileges  for  a  period  of  up  to  10  years 
from  the  date  of  conviction  and  shall 
also  determine  whether  to  revoke  any 
license  previously  issued  to  such 
person. 

Having  received  notice  of  Kohlke's 
conviction  for  violating  the  AECy\,  and 
after  providing  notice  and  an 
opportunity  for  Kohike  to  make  a 
written  submission  to  the  Bureau  of 
Industry  and  Security  before  issuing  an 
Order  denying  his  export  privileges,  as 
provided  in  section  766.25  of  the 
Regulations,  and  having  received  no 
submission  from  Kohlke,  following 
consultations  with  the  Director.  Office 
of  Export  Enforcement,  I  have  decided 
to  deny  Kohlke's  export  privilege  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-vear  period  ends  on 
July  18,  2012.  1  have  also  decided  to 
revoke  all  licenses  issued  pursuant  to 
the  Act  in  which  Kohlke  had  an  interest 
at  the  time  of  his  conviction. 

Accordinglv.  it  is  herebv  Ordered: 

1.  Until  July  18,  2012,  Gunter  Kohlke, 
currently  incarcerated  at:  Allenwood 
Federal  Correctional  Institution.  Iimiatc 
No.  10080-196,  P.O.  Box  1500.  White 
Deer,  Pennsylvania  17887,  and  with  an 
address  at:  Im  Dankholz  25,  79798 
Jestetten,  Germany,  ("the  denied 
person")  and,  when  acting  in  behalf  of 
Kohlke,  all  of  his  successors  or  assigns, 
representatives,  agents  and  employees, 
may  not,  directly  or  indirectly, 
participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  EAR,  including,  but  not 
limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  doctiment; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
stpring,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations: 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
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or  to  be  exported  from  tbe  United  States 
that  is  subject  to  the  Re     lations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

II.  No  pe.  son  may,  directly  or  ' 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
a  person  subject  to  this  order  of  the 
ownership,  possession,  or  control  of  any 
item  subject  to  the  Regulations  that  has 
been  or  will  be  exported  from  the 
United  States,  including  financing  or 
other  support  activities  related  to  a 
transaction  whereby  a  person  subject  to 
this  order  acquires  or  attempts  to 
acquire  such  ownership,  possession  or 
control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  a  person  subject  to  this 
order  of  any  item  subject  to  the 
Regulations  that  has  been  exported  from 
the  United  States; 

D.  Obtain  from  a  person  subject  to  this 
order  in  the  United  States  any  item 
subject  to  the  Regulations  with 
knowledge  or  reason  to  know  that  the 
item  will  be,  or  is  intended  to  be, 
exported  from  the  United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  this  order,  or  service  any  item, 
of  whatever  origin,  that  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  this  order  if  such  service 
involves  the  use  of  any  item  subject  to 
the  Regulations  that  has  been  or  will  be 
exported  from  the  United  States.  For 
purposes  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  section  766.23 
of  the  Regulations,  any  other  person, 
firm,  corporation,  or  business 
organization  related  to  Gunter  Kohlke 
bv  affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
made  subject  to  the  provisions  of  this 
Order-. 

IV.  This  Order  does  not  prohibit  apy 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  July  18, 
2012. 


VI.  In  ace  )rdance 
Regulations 
from  this  Oi  der 
Secretcuy  fo  r 
appeal  mus 
from  the  da  e 
comply  wit  i 
of  the  Regul  ations 

VII.  A  coi  y 
delivered  to 
published  i 


with  part  756  of  the 
Kohlke  may  file  an  appeal 

with  the  Under 
Industry  and  Security.  The 
be  filed  within  45  days 
of  this  Order  and  must 
the  provisions  of  part  756 


of  this  Order  shall  be 
Kohlke.  This  Order  shall  be 
the  Federal  Register. 


Dated:  Sep^mber  5,  2003. 
Eileen  M. 
Director,  Offi 
(FR  Doc.  03-: 
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DEPARTMENT  OF  COMMERCE 

internation4l  Trade  Administration 
[A-1 22-838] 

Certain  Sofiwood  Lumber  Products 
From  Canada:  Notice  of  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Imiort  Administration, 
Internationi  Trade  Administration, 
Departmentjof  Conunerce. 
SUMMARY:  T  le  Department  of  Commerce 
(the  Departi  lent)  is  conducting  an 
administrati  ve  review  of  the 
■antidumpin ;  duty  order  on  certain 
softwood  lu  nber  products  from  Canada 
for  the  peric  d  May  22,  2002,  through 
April  30,  20  13.  We  are  now  rescinding 
this  review  vith  respect  to  48 
companies  1  3r  which  the  requests  for  an 
administrati  ve  review  have  been 
withdrawn. 

EFFECTIVE  Di  ,TE:  September  1 1 ,  2003. 
FOR  FURTHEI  INFORMATION  CONTACT: 

Amber  Muster  or  Constance  Handley,  at 
(202)  482-1 '77  or  (202) 482-0631, 
respectively ;  AD/CVD  Enforcement, 
Office  5,  Gn  up  II,  Import 
Administrat  on.  International  Trade 
Administrat  ion,  U.S.  Department  of 
Commerce,  [4th  Street  &  Constitution 
Avenue,  NVf.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Backgrouni 

On  May  1 
published  a 
request  the 
this  order 
Countervail  ng 
Suspended 
to  Request 
FR  23281 
2003,  in 
351.213(b), 
Lumber 
(the  petitioi^r) 
192  produc 


2003,  the  Department 
notice  of  opportunity  to 
irst  administrative  review  of 
Antidumping  or 
Duty  Order,  Finding,  or 
nvestigation;  Opportunity 
Administrative  Review,  68 
1,  2003).  On  May  30, 
mce  with  19  CFR 
he  Coalition  for  Fair 
Imp  orts  Executive  Committee 
requested  a  review  of 
Jrs/exporters  of  certain 


iee. 


softwood  lumber  products.  Also, 
between  the  dates  of  May  7,  2003,  and 
June  2,  2003,  338  Canadian  producers 
requested  a  review  on  their  own  behalf 
or  had  a  review  of  their  company 
requested  by  a  U.S.  importer.  Taking 
into  consideration  the  overlap  in  the 
three  aforementioned  categories,  the 
total  number  of  companies  ciurently 
under  review  is  422. 

On.  July  1,  2003,  the  Department 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative 
review,  covering  the  period  May  22, 
2002,  through  April  30,  2003,  See 
Initiation  of  Antidumping 
Administrative  Review,  68  FR  39059 
(July  1,  2003).  The  initiation,  and 
subsequent  correction,  covered  422 
CO  npanies.i 

On  July  18,  2003,  the  petitioner 
withdrew  its  review  request  for  63 
companies.  On  August  4,  2003,  the 
petitioner  withdrew  its  request  for  two 
additional  companies.  Of  these  65 
companies,  eight  had  either  requested 
their  own  review  or  had  a  review  of 
their  company  requested  by  a  U.S. 
imp  irter.  Accordingly,  the  Department 
has  not  rescinded  the  review  with 
respect  to  these  eight  companies. 

In  addition,  two  of  the  companies  for 
which  the  petitioner  withdrew  its 
request  for  a  review,  Lakeland  Mills  Ltd. 
and  The  Pas  Lumber  Co.  Ltd.,  are 
affiliated  with  Canfor  Corporation.  Two 
of  the  companies,  Excel  Forest  Products 
and  Produits  Forestiers  Temrex  Usine 
St.  Alphonse,  Inc.,  are  affiHated  with 
Tembec  Inc.  Two  of  the  co.npanies, 
Fraser,  Inc.  and  Norbord  Industries,  Inc., 
are  affiliated  with  Nexfor  Inc.  One  of  the 
companies,  Groupe  Cedrico,  is  affiliated 
with  Bois  d'oeuvre  Cedrico  Inc.  And, 
one  of  the  companies,  Max  Meilleur  & 
Fils  Ltee,  is  affiliated  with  Cobodex, 
Inc.2  Therefore,  because  Canfor 
Corporation,  Tembec  Inc.,  Nexfor  Inc., 
Bois  d'oeuvre  Cedrico  Inc.,  and 
Cobodex,  Inc.  made  timely  requests  for 
review  the  Depeirtment  has  not 
rescinded  the  review  with  respect  to 
their  affiliates. 

Finally,  the  Department  has  not 
rescinded  the  review  with  respect  to 
Leggett  Wood  because  it  is  an  operating 
division  and  registered  trade  name  for 


1  Buchanan  Lumber,  a  distin  t  entity  from 
Buchanan  Lumber  Sales  Inc.,  was  inadvertently 
omitted  firom  the  original  initiation  notice.  See 
Initiation  of  Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  Requests  for  Revocation  in 
Part  and  Deferral  of  Administrative  Reviews,  68  FR 
44253  (July  29,  2003). 

2  See  Kaye  Scholer  LLP's  July  16,  2003, 
submission.  Baker  &  Hostetler's  July  16,  2003, 
submission,  Howrey  Simon  Arnold  &  White's 
August  5,  2003,  submission,  and  Wilmer,  Cutler,  & 
Pickering's  August  20,  2003,  submissions. 
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Leggett  and  Piatt,  which  has  also 
requested  its  own  review. 

Partial  Rescission  of  Antidumping  Duty 
Administrative  Review 

The  remaining  48  companies, 
included  in  the  petitioner's  July  18, 
2003,  letter,  for  whom  the  review  will 
be  rescinded  are  as  follows: 

100  Mile  Wood  Products  Ltd. 

5  Star  Forest  Industries  Ltd. 

Alliance  Forest  Product-Couturier  Inc. 

Antrim  Cedar  Corp. 

Boucher  Brothers  Lumber  Ltd. 

CanEx  Lumber  Ltd. 

Capital  Forest  Products 

Coulson  Manufacturing  Ltd. 

Davron  Forest  Products  Ltd. 

Deniso  Lebel  Inc. 

Drummond  Lumber 

Ernie  Braumburger 

Galloway  Lumber  Co,  Ltd. 

Green  Lake  Metis  Wood  Products  Ltd. 

Hansen  Forest  Products  Ltd. 

J.H.  Huscroft  Ltd. 

J.S.  Jones  Timber  Ltd. 

Jean  Riopel  Inc. 

Jeffery  Hanson 

Kalesnikoff  Lumber  Co,  Ltd. 

L  &  M  Wood  Products  (1985)  Ltd. 

La  Scierie  Lachance  Ltee. 

Lacrete  Sawmills  Ltd. 

Les  Chantiers  de  Chibougamau  Ltee 

Linde  Bros.  Lumber  Ltd. 

Lytton  Lumber  Ltd. 

Manning  Diversified  Forest  Products 

Ltd. 
Medicine  Lodge  Timber  Products  Ltd. 
Moen  Lumber 
Mostowich  Lumber  Ltd.  ^ 
North  Star  Pallets 
Oyaxna  Forest  Products 
Port  Arthur  Lumber  &  Planing  Mill  Ltd. 
Portbois 

Precision  Lumber  Products  Inc. 
Rocky  Wood  Preservers  Ltd. 
Scierie  Gauthier  Ltee 
Scierie  Laterriere  Ltee 
Scierie  Norbois  Inc. 
Skeena  Cellulose  Inc. 
Strachan  Forest  Products  Ltd. 
Tara  Forest  Products 
Trans  North  Timber 
Transco  Mills  Ltd. 
Uniforet  Inc. 

Universal  Reel  &  Recycling  Inc. 
Zavisha  Sawmills  Ltd. 
Zelensky  Brothers  La  Ronge  Sawmill 

Pursuant  to  19  CFR  315.213(d)(1),  we 
are  rescinding  the  administrative  review 
with  respect  to  each  of  the  above  listed 
companies.  The  Department  will  issue 
appropriate  assessment  instructions  to 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  within  15  days  of  publication 
of  this  notice. 

This  notice  is  issued  and  published  in 
accordance  with  section  751  of  the 


Tariff  Act  of  1930,  as  amended,  and  19 
CFR  351. 213(d)(4)- 

Dated:  September  5,  2003. 
Gary  Taverman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-23191  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  3510-O5-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration  U.S. 
Department  of  Agriculture,  ARS— 
Albany,  CA;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  03-034.  Applicant: 
U.S.  Department  of  Agriculture,  ARS, 
Albany,  CA  94710.  Instrument: 
Laboratory  Decanter  Centrifuge,  Type 
MDZ  003.  Manufacturer:  Limetic  GmbH. 
Germany.  Intended  Use:  See  notice  at  68 
FR  42007,  July  16,  2003. 

Conunents:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  small  continuous  decanter 
centrifuge  for  fractionation  of  starch/ 
protein  slurries  designed  for  laboratory 
experimentation.  The  National  Institutes 
of  Health  advises  in  its  memorandum  of 
July  21,  2003  that  (1)  this  capability  is 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutor\-  Import  Programs 

Staff. 

[FR  Doc.  03-23193  Filed  9-10-03:  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Piu-suant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory'  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8;30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building. 
1099  14th  Street,  NW.,  Washington^  DC. 

Docket  Number:  03-041.  Applicant: 
University  of  Michigan.  NERS,  2355 
Bonisteel  Boulevard.  Ann  Arbor,  MI 
48109.  Instrument:  (2)  each  CdZnTe 
Conplanar  Grad  Radiation  Detectors. 
Manufacturer:  Baltic  Scientific 
Instruments,  Latvia.  Intended  Use:  Tht 
instruments  are  intended  to  be  used  to 
study  gamma  rays  and  to  investigate 
high  energy  photons  ranging  from  10 
keV  to  100  MeV  in  energy  to  achieve  the 
best  possible  energy  resolution. 
Technology  development  wUl 
eventually  be  applied  by  the  National 
Aeronautics  and  Space  Administration 
for  space  exploration  purposes  such  as 
soil  analysis  of  the  surface  of  Mars. 
Application  accepted  by  Commissioner 
of  Customs:  August  5 ,  2003 . 

Docket  Number:  03-042.  Applicant: 
University  of  California,  Lawrence 
Berkeley  National  Laboratory.  1 
Cyclotron  Road,  Berkeley,  CA  94720. 
Instrument:  Electron  Microscope.  Model 
Tecnai  G^  20  S-TWIN.  Manufacturer: 
FEI  Company,  The  Netherlands. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  and 
characterize  inorganic  nanocrystals  with 
the  research  objective  to  identify  new 
forms  of  nanocrystals  and  their 
synthetic  routes- for  the  advancement  of 
various  scientific  applications  such  as 
use  in  solar  cells.  Application  accepted 
by  Commissioner  of  Customs:  August  5, 
2003. 

Docket  Number:  03-043.  Applicant: 
University  of  Chicago,  Department  of 
Pediatrics,  5839  South  Maryland 
Avenue,  MC  5053.  Chicago^  IL  60637- 
1470.  /nsfrume/jf:  Microscope 
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Accessories.  Manufacturer:  Luigs  & 
Neumann  GmbH,  Germany.  Intended 
Use:  The  accessories  are  intended  to  be 
used  to  study  gonadotropin-releasing 
hormone  (GnRH)  neurons  in  brain  slices 
of  transgenic  mice  to  determine  the 
electrical  activity  required  for  GnRH 
secretory  pulses,  which  are  essential  for 
pubertal  development  and  reproduction. 
Application  accepted  by  Commissioner 
of  Customs:  August  20,  2003. 

Docket  Number:  03-044.  Applicant: 
University  of  California,  Los  Alamos 
National  Laboratory,  PO  Box  1663,  Los 
Alamos,  NM  87545.  Instrument: 
Electron  Microscope,  Model  JEM-2010 
and  Accessories.  Manufacturer:  JEOL 
Ltd.,  Japan.  Intended  Use:  The 
instrument  is  intended  to  be  used  to 
study  monodisperse  semiconductor 
nanocrystals  such  as  CdSe,  PbSe  and 
ZnSe.  as  well  as  metal  nanocrystals 
such  as  Co  and  AuCo.  Thin  films  of 
nitrides  and  oxides  of  Gallium  and 
Aluminum  grown  by  epitaxial 
techniques  will  also  be  investigated. 
Experiments  will  be  conducted  to 
determine  the  size,  morphology  and 
structiu'e  to  provide  feedback  to  the 
crystal  growers  so  that  the  correct 
chemistry  is  achieved  in  producing  the 
desired  nanocrystals  and  to  provide  data 
to  the  spectroscopists  to  model  the  light 
emission  of  the  nanocrystals. 
Application  accepted  by  Commissioner 
of  Customs:  August  20,  2003. 

Docket  Number:  03-045.  Applicant: 
Indiana  University  School  of  Medicine, 
Department  of  Anatomy  and  Cell 
Biology,  635  Bamhill  Drive,  Room  5065, 
IndianapoHs,  IN  46202.  Instrument: 
Electron  Microscope,  Model  Tecnai  G^ 
12  BioTWIN.  Manufacturer:  FEI 
Company,  The  Netherlands.  Intended 
U$e:  The  instrument  is  intended  to  be 
used  for  research  in  the  evaluation  of 
the  cellular  and  subcellular  alteration 
associated  with  the  development  of 
kidney  stones,  ischemic  changes  in  the 
development  of  acute  renal  failure, 
ischemic  changes  in  the  brain,  the 
mechanics  ^sociated  with  the  infection 
of  the  cells  by  the  HIV  virus,  the 
dynamic  cellular  and  subcellular 
changes  associated  with  the  contraction 
of  smooth  muscle  cells  and  the 
mechanism  associated  with  the 
incorporation  of  cardiogenic  stem  cells 
into  the  damaged  heart.  Application 
accepted  by  Commissioner  of  Customs: 
August  20,  2003. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

(FR  Doc.  03-23192  Filed  9-10-03;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMEh  T  OF  COMMERCE 
International  iTrade  Administration 


Villanova  University;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  instrument 

This  decisi  )n  is  made  pursuant  to 
section  6(c)  o '  the  Educational, 
Scientific,  an  1  Cultural  Materials 
Importation  i  ct  of  1966  (Pub.  L.  89- 
651,  80  Stat.  I  i97;  15  CFR  part  301). 
Related  recor  Is  can  be  viewed  between 
8:30  A.M.  an<   5  P.M.  in  Suite  4100W, 
U.S.  Departm  3nt  of  Commerce,  Franklin 
Court  Buildir  g,  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Nuhber:  03-029.  Applicant: 
Villanova  Un  versity,  Villanova,  PA 
19085.  Instni.  nent:  Fast  Flame 
Ionization  De  ector  (FID),  Model  HFR 
500.  Manufac  turer:  Cambustion  Ltd, 
United  Kingdpm.  Intended  Use:  See 
notice  at  68  F  ^  42007,  July  16,  2003. 

None  received.  Decision: 
Approved.  N(  i  instrument  of  equivalent 
scientific  vali  le  to  the  foreign 
instrument,  f<  ir  such  purposes  as  it  is 
intended  to  b ;  used,  is  being 

in  the  United  States, 
foreign  instrument 
,  ^  10-90%  response  time 
inearity  within  ±  1%  to 
50000  ppm  C  J,  (3)  simultaneous  dual 
channel  capa  )ility  and  (4)  reliable 
operation  at  t  jmperatures  to  800  °C.  The 
Southwest  Re  search  Institute  advised 
August  26,  2C03  that  (1)  these 
capabilities  a  e  pertinent  to  the 
applicant's  in  tended  purpose  and  (2)  it 
knows  of  no  (  omestic  instrument  or 

quivalent  scientific  value 
instrument  for  the 
applicant's  in  tended  use. 

We  know  o  "  no  other  instrument  or 
apparatus  of « quivalent  scientific  value 
instrument  which  is  being 
in  the  United  States. 


manufacturec 
Reasons:  The 
provides:  (1) 
of  1.0  ms,  (2) 


apparatus  of  < 
to  the  foreign 


to  the  foreign 
manufacturec 


Zeffjyr 


Gerald  A. 

Program  Manaki 

Staff. 

[FR  Doc.  03-: 

BILUNG  CODE 


SUMIMARY:  Thi  I 
Council  (PEC 
meeting  to  discuss 


export  expansion.  The  meeting  will 
include  discussion  of  trade  priorities 
and  initiatives,  the  World  Trade 
Organization,  PEC  subcommittee 
activity  and  proposed  letters  of 
recommendation.  The  PEC  was 
established  on  December  20,  1973,  and 
reconstituted  May  4, 1979,  to  advise  the 
President  on  matters  relating  to  U.S. 
trade.  It  was  most  recently  renewed  by 
Executive  Ordier  13225. 

Date;  October  1,  2003. 

Time:  10  a.m.  to  11:30  a.m. 

Address:  U.S.  Capitol,  Room  SC-5, 
Washington,  DC  20510.  This  program  is 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  submitted  no  later  than 
September  17,  2003,  to  J.  Marc  Chittum, 
President's  Export  Council,  Room  2015, 
Washington,  DC  20230.  Seating  is 
limited  and  will  be  on  a  first  come,  first 
served  basis. 


er,  Statutory  Import  Programs 
Filed  9-10-03;  8:45  am] 
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351M3S-P 


DEPARTMEriT  OF  COMMERCE 
International  1'rade  Administration 
President's 


E  xport  Council:  Meeting 

Inteiiiational  Trade 

,  U.S.  Department  of 


AGENCY 

Administraticin 

Commerce 

ACTION:  Noticfe  of  an  open  meeting 


President's  Export 
will  hold  a  full  Council 
topics  related  to 


FOR  FURTHER  INFORMATION  CONTACT: 

J.  Marc  Chittum,  President's  Export 
Council,  Room  2015,  Washington,  DC 
20230  (Phone:  202-482-1124). 

Dated:  September  8,  2003. 
J.  Marc  Chittum, 

Staff  Director  and  Executive  Secretary, 
President 's  Export  Council. 
[FR  Doc.  03-23271  Filed  9-10-03;  8:45  am] 
BILLING  CODE  3S10-OR-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 
North  American  Free  Trade  Agreement, 
Article  1904  NAFTA  Panel  Reviews; 
Notice  of  Panel  Decision 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  panel  decision. 

SUMMARY:  On  September  5,  2003,  the 
binational  panel  issued  its  decision  in 
the  review  of  the  final  results  of  the 
injury  determination  made  by  the 
International  Trade  Commission  (ITC) 
respecting  Certain  Softwood  Lumber 
Products  from  Canada  (Secretariat  File 
No.  USA-CDA-2002-1904-07)  affirmed 
in  part  and  remanded  in  part  the 
determination  of  the  International  Trade 
Conmiission.  The  Commission  will 
return  the  determination  on  remand 
within  100  days  of  the  decision  or  no 
later  than  December  15,  2003.  A  copy  of 
the  complete  panel  decision  is  available 
from  the  NAFTA  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 


Federal  Register / Vol.  68,  No.  176 /Thursday,  September  11,  2003/NoUces 


53549 


2061,  14th  and  Constitution  Avenue, 
Washmgton,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  estabHshes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  the  other 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  Uie  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

Panel  Decision:  On  September  5, 
2003,  the  Binational  Panel  affirmed  in 
part  and  remanded  in  part  the 
International  Trade  Commission's  final 
injury  determination.  The  following 
issues  were  remanded  to  the 
Commission: 

(1)  The  Commission's  threat  of 
material  injury  determination  is  hereby 
remanded  and  on  remand  the 
Commission  should  consider,  in  its 
analysis  of  whether  there  is  a  threat  of 
material  injury  to  the  domestic  softwood 
Ivunber  industry,  all  of  the  information 
and  data  that  it  considered  in  its  present 
rnaterial  injury  determination. 

hi  the  course  of  its  analysis,  the 
Commission  is  also  directed  to: 

(a)  Consider  in  its  threat  analysis  the 
potential  negative  effects  on  the  existing 
development  and  production  efforts  of 
the  domestic  industry,  including  efforts 
to  develop  a  derivative  or  more 
advanced  version  of  the  domestic  like 
product. 

(b)  Undertake  an  analysis  to 
distinguish  between  the  contribution  to 
threat  of  injury  caused  by  the  dumped 
and  subsidized  imports  and  the 
contribution  to  threat  caused  by  the 
domestic  industry  itself. 

(c)  Undertake  an  analysis  to 
determine  whether  third  country 
imports  "may  have  such  a  predominant 
effect  in  producing  the  harm  as  to  *  *  * 
prevent  the  [subject]  imports  from  being 
a  material  factor"  of  threat  of  injury. 

(d)  Undertake  an  analysis  to 
distinguish  between  the  contribution  to 
threat  of  injury  caused  by  the  dumped 


and  subsidized  imports  and  the 
contribution  to  threat  caused  by 
engineered  wood  products. 

(e)  Undertake  an  analysis  of  the  fact 
that  there  are  constraints  on  domestic 
production  of  softwood  lumber  in  order 
to  distinguish  between  the  contribution 
to  threat  of  injury  caused  by  the 
dumped  and  subsidized  imports  and  the 
contribution  to  threat  of  injury  caused 
by  the  fact  that  there  are  insufficient 
timber  supplies  in  the  United  States; 
and 

(f)  Undertake  an  analysis  to 
distinguish  between  the  threat  of  injury 
caused  by  the  dumped  and  subsidized 
imports  and  the  potential  contribution 
to  threat  caused  by  the  cyclical  nature 
of  the  softwood  lumber  industry. 

(2)  The  Panel  remands  the 
Commission's  holdings  that  square-end 
bed  frame  components  and  flangestock 
are  part  of  the  single  domestic  like 
product  for  the  continuum  of  species 
that  comprise  softwood  lumber  and 
instructs  the  Commission  on  remand  to 
consider,  based  on  the  existing  record 
evidence,  all  six  like  product  factors  to 
determine  whether  square-end  bed 
frame  components  and  flangestock  are 
part  of  a  continuum  of  softwood  lumber 
products  defined  as  a  single  domestic 
Hke  product. 

(3)  The  Panel  remands  the 
Commission's  decision  to  cross- 
cumulate  in  the  context  of  a  threat  of 
material  injury  determination  and 
instructs  the  Commission  to  reconsider 
its  interpretation  of  the  statute  with 
respect  to  cross-cumulation  in  the 
context  of  a  threat  determination  and, 
applying  the  fresh  interpretation,  reach 
an  appropriate  conclusion.  In  revisiting 
the  questions  of  how  to  interpret  and 
apply  the  statute,  the  Commission 
should  consider  the  relevant  arguments 
of  the  parties  and  should  reach  a 
reasoned  conclusion. 

The  Commission  was  directed  to 
report  its  Determination  on  Remand 
within  one  hundred  (100)  days  from  the 
date  of  this  decision  or  not  later  than 
December  15,  2003. 

Dated:  September  5,  2003. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  03-23111  Filed  9-10-03;  8:45  am) 

HLUNG  CODE  SSIO-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

AGENCY:  National  histitutf  of  Standards 
and  Technology  Commerce. 


action:  Notice  of  Government  owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  in  whole  by  the  U.S. 
Government,  as  represented  by  the 
Department  of  Commerce.  The 
invention  is  available  for  non-exclusive 
U.S.  licensing  in  accordance  with  35 
U.S.C.  207  and  37  CFR  part  404  to 
achieve  expeditious  commercialization 
of  results  of  federally  funded  research    . 
and  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology.  Office  of 
Technology  Partnerships,  Attn:  Mary 
Clague,  Building  820,  Room  213, 
Gaithersburg,  MD  20899.  Information  is 
also  available  via  telephone:  301-975- 
4188,  fax  301-869-2751.  or  e-mail: 
mary.clague@nist.gov.  Any  request  for 
information  should  include  the  NIST 
Docket  number  and  title  for  the 
invention  as  indicated  below. 

SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Reseairch  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commerciaUzation.  The  invention 
available  for  non-exclusive  U.S. 
licensing  is: 

[Docket  No.:  02-003US] 

Title:  Low  Cost  Refreshable  Tactile 
Graphic  Array,  and  Driving  Options  for 
Scaimed  Tactile  Graphic  Display. 

Abstmct:  This  invention  provides 
apparatus  and  methods  for  extended, 
refreshable  display  of  gr^hics,  and 
particularly  provides  an  extended 
refreshable  tactile  graphic  array  for 
scanned  tactile  displays  that 
accommodates  both  a  Braille  matrix  and 
a  closely  spaced  matrix  for  graphics, 
that  does  not  require  the  application  of 
power  to  maintain  the  displayed  image 
once  the  stimulus  points,  or  pins,  have 
been  set,  that  can  be  operated  using 
conventional  electromechanical 
actuators  each  operatively  associated 
with  plural  stimulus  points,  and  that 
can  be  adapted  for  multi-level  (relief) 
display. 

Dated:  September  5,  2003. 
Arden  L.  Beraent,  Jr., 

Director. 

[FR  Doc.  03-23178  Filed  9-10-03;  8:45  am] 
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DEPARTMENTT>F  COMMERCE 

National  Inatltute  of  Standards  and 
Tachnology 

Manufacturing  Extension  Partnership 
National  Advisory  Board 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Ck)mmerce. 

ACTKM:  Notice  of  partially  closed 

meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Manufactxiring  Extension  Partnership 
National  Advisory  Board  (MEPNAB), 
National  Institute  of  Standards  and 
Technology  (NIST),  will  meet  Thursday. 
September  25,  2003.  from  8  a.m.  to  3:30 
p.m.  The  MEPNAB  is  composed  of  nine 
members  appointed  by  the  Director  of 
NIST  who  were  selected  for  their 
expertise  in  the  area  of  industrial 
extension  and  their  work  on  behalf  of 
smaller  manufecturers.  The  Board  was 
established  to  fill  a  need  for  outside 
input  on  MEP.  MEP  is  a  unique  program 
consisting  of  centers  in  all  50  states  and 
Puerto  Rico.  The  centers  have  been 
created  by  state,  federal,  and  local 
partnerships.  The  Board  works  closely 
with  MEP  to  provide  input  and  advice 
on  MEP's  programs,  plans,  and  policies. 
The  purpose  of  this  meeting  is  to  update 
the  board  on  the  latest  program 
developments  at  MEP  including  a  MEP 
Metrics  Update  and  a  presentation  on 
What  Fuels  China's  Growth.  Discussions 
scheduled  to  begin  at  1  p.m.  and  to  end 
at  3:30  p.m.  on  September  25,  2003,  on 
MEP  budget  issues  will  be  closed.  All 
visitors  to  the  National  Institute  of 
Standards  and  Technology  site  will 
have  to  pre-register  to  be  admitted. 
Anyone  wishing  to  attend  this  meeting 
must  register  48  hours  in  advance  in 
order  to  be  admitted.  Please  submit  your 
name,  time  of  arrival,  email  address  and 
phone  number  to  Carolyn  Peters  no  later 
than  Tuesday,  September  23,  2003.  and 
she  will  provide  you  with  instructions 
for  admittance.  Ms.  Peter's  email 
address  is  carolyn.peters@nist.gov  and 
her  phone  number  is  301/975-5607. 
DATES:  The  meeting  will  convene 
September  25,  2003  at  8  a.m.  and  will 
adjourn  at  3:30  p.m.  on  September  25, 
2003. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Employees'  Lounge,  Administration 
Building,  at  NIST,  Gaithersburg, 
Maryland  20899.  Please  note  admittance 
instructions  tmder  SUMMARY 
paragraph. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Mines,  Manufacturing  Extension 


Partnership,  Mational  Institute  of 
Standards  aijd  Technology, 
Gaithersburg:  Maryland  20899-4800, 
telephone  number  (301)  975-3360. 
SUPPLEMENT4rY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  conf:urrence  of  the  General 
Counsel,  fonhally  determined  on  March 
11,  2003,  thffl  portions  of  the  meeting 
which  involve  discussion  of  proposed 
funding  of  tbje  MEP  may  be  closed  in 
accordance  With  5  U.S.C.  552b(c)(9)(B). 
because  that  portion  will  divulge 
matters  the  pt^mature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  imnementation  of  proposed 
agency  actions;  and  that  portions  of  the 
meeting  which  involve  discussion  of  the 
staffing  of  positions  in  MEP  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(6),  because  divulging 
information  discussed  in  that  portion  of 
the  meeting  ip  likely  to  reveal 
information  ( if  a  personal  nature,  where 
disclosure  w  )uld  constitute  a  clearly 
invasion  of  personal 


unwarranted 
privacy. 

Dated:  Septebiber  5,  2003. 
Arden  L.  Bemfnt,  Jr., 
Director. 
[FR  Doc.  03-2il77  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  35I0-1»-P 


DEPARTMEIfl  OF  COMMERCE 

National  Oc^nic  and  Atmospheric 
Administratis 

[Docket  No.  0^0905221-3221-01] 

National  Weather  Service 
Modemizati<|n  and  Associated 
Restructurinta;  Final  Certification  of  No 
Degradation  bf  Service  for  the 
Combined  Consolidation  and/or 
Automation  ^nd  Closure  of  Two 
Weather  Serf  ice  Offices 


AGENCY 

(NWS), 
Atmospheric 
Department 
ACTION:  Notide 


Nati  )nal  Weather  Service 
Natic  aal  Oceanic  and 

Administration  (NOAA), 
Commerce  <DOC). 


cf( 


SUMMARY:  On  August  29.  2003,  the 
Under  Secretary  of  Commerce  for 
Oceans  and  /  .tmosphere  certified  that 
closure  of  this  Fort  Smith.  Arkansas,  and 
Salem,  Oregaai  Weather  Service  Offices 
(WSO)  will  n  3t  cause  a  degradation  in 
service  to  the  affected  service  areas.  On 
August  29,  2(03.  the  Under  Secretary  of 
Commerce  fof  Oceans  and  Atmosphere 
transmitted  tt  Congress  notice  of 
approval  of  Qonsolidation  and/or 
Automation  j  nd  Closure  certifications 
for  WSOs  Foi  t  Smith,  Arkansas;  and 
Salem,  Oregc  a.  Public  Law  102-567 


requires  final  certifications  be  published 
in  the  Federal  Register.  This  notice 
satisfies  that  requirement. 

ADDRESSES:.  Requests  for  copies  of  the 

final  certification  packages  should  be 

sent  to  John  Sokich,  Room  11426, 1325 

East-West  Highway,  Silver  Spring,  MD 

20910-3283. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Sokich  (301)  713-0258. 

Dated:  September  5,  2003. 
John  E.  Jones,  Jr., 

Deputy  Assistant  Administrator. 

(FR  Doc.  03-23155  Filed  9-10-03;  8.-45  am] 

BILLING  CODE  351IMCE-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Sri  Liinka 

September  5.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  September  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5890,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATKm: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

\    The  current  limit  for  Categories  334/ 
634  is  being  decreased  for  the  partial . 
imdoing  of  special  shift  from  Category 
335,  increasing  the  limit  for  Category 
335. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
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published  on  January  13,  2003).  Also 
see  67  FR  68576,  published  on 
November  12,  2002. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  5,  2003. 

Commissioner,  ' 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1,  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2003  and  extends 
through  December  31,  2003. 

Effective  on  September  11,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Roimd  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit! 

334/634 

335 

1,434,459  dozen. 
451,106  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  HI, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FRDoc.  03-23110  Filed  9-10-03;  8:45  a.m. 

BILUNG  CODE  3510-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  In  Belarus 

September  5,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  September  11,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  448  is 
being  increased  for  swing,  reducing  the 
limit  for  Category  435  to  account  for  the 
swing  being  applied  to  Category  448. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  68  FR  4181,  published  on  January 
28,  2003. 

James  C.  Leonard  HI, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  5,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  21,  2003,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Belarus  and  exported  during 
the  twelve-month  period  which  began  on 
January  1,  2003  and  extends  through 
December  31,  2003. 

Effective  on  September  11,  2003,  you  are 
directed  to  adjust  the  Umits  for  the  following 
categories,  as  provided  for  under  the 
agreement  between  the  Governments  of  the 
United  States  and  Belarus  dated  January  10, 
2003: 


Category 

Twelve-month  restraint 
limit ' 

435 

448 

65,435  dozen 
35,700  dozen 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31 ,  2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a){l). 

Sincerely, 
James  C.  Leonard  HI, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.03-23109  Filed  9-10-03;  8:45  am) 

BILLING  CODE  3S10-OR-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Notice 

The  Board  of  Directors  of  the 
Corporation  for  National  and 
Community  Service  gives  notice  of  the 
following  meeting: 

DATE  AND  TIME:  Tuesday,  September  23, 
2003,  10  a.m. — 12  p.m. 
PLACE:  Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.  8th  Floor,  Room  8410, 
Washington,  DC  20525. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

I.  Chair's  Opening  Remarks. 

II.  Consideration  of  Prior  Meeting's 
Minutes. 

ni.  Committee  Reports. 

rV.  2004  Americorps  Program 
Guidelines. 

V.  Public  Comment. 
ACCOMMODATIONS:  Anyone  who  needs' 
an  interpreter  or  other  accommodation 
should  notify  the  Corporation's  contact 
person  by  5:00  p.m.  Thursday, 
September  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Tennery,  Senior  Associate, 
Public  Affairs,  Corporation  for  National 
and  Community  Service,  8th  Floor, 
Room  8601, 1201  New  York  Avenue 
NW,  Washington.C^  20525.  Phone 
(202)  606-5000  eXt.  125.  Fax  (202)  565- 
2784.  TDD:  (202)  565-2799.  E-maiL 
mtennery@cns.gov. 

Dated:  September  9,  2003. 
Frank  R.  Trinity, 

General  Counsel. 

[FR  Doc.  03-23328  Filed  9-9-03;  2:39  pm] 

BILUNG  CODE  60SO-SS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  03-18] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Seciuity  Cooperation  Agency. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
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section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


176 /Thursday,  September  11,  2003 /Notices 


The  foUoi  k^ing  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-18  with 
attached  tra  ismittal  and  policy 
justification , 


Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

WASHINGTON  DC  20301 -2800 


3SEP03 
In  reply  refer  to: 
1-03/007015 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  transmittal  no.  03-18, 

concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  Pakistan  for  defense  articles  and  services  estimated  to  cost  $100 

million.  Soon  after  this  letter  is  delivered  to  your  ofTice,  we  plan  to  notify  the  news 

media.  ^ 


Sincerely, 


Deputy  Director 


■  I 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Conmiittee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-18 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i) 
(ii) 


Prospective  Purchaser;  Pakistan 


Total  Estimated  Value;    I 
Major  Defense  Equipment* 
Other 
TOTAL 


(iii)       Description  and  Ouantitv 


$  0  million 
$100  million 
$100  million 


or  Quantities  of  Articles  or  Services  under 


Consideration  for  Purcha  x:  six  AN/TPS-77  Air  Surveillance  radars,  support 


(iv) 

(V) 

(vi) 
(vii) 


equipment,  spare/repair  f  arts,  publications/technical  data,  personnel 
training/equipment,  and  1J.S.  Government  and  contractor  engineering  and 
logistics  support  services,  and  other  related  elements  of  logistics  support 

Military  Department;  Aii  Force  (DWN) 

Prior  Related  Cases,  if  ah  ':  none 


Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 


(viii)       Date  Report  Delivered  to  Congress;     3SEP03 


as  defined  in  Section  47(6)  of  the  An  ns  Export  Control  Act. 


Federal  Register / Vol.  68,  No.  176 /Thursday,  September  11,  2003 /Notices 


53555 


POLICY  JUSTIFICATION 

Pakistan  -  AN/TPS-77  Air  Surveillance  Radars 

The  Government  of  Pakistan  has  requested  a  possible  sale  of  six  AN/TPS-77  Air  Surveillance 
radars,  support  equipment,  spare/repair  parts,  publications/technical  data,  personnel 
training/equipment,  and  U.S.  Government  and  contractor  engineering  and  logistics  support 
services,  and  other  related  elements  of  logistics  support  The  estimate  cost  is  $100  million. 

This  proposed  sale  will  enhance  the  foreign  policy  and  national  security  of  the  United  States 
by  providing  the  Pakistani  Air  Force  increased  technological  capacity  to  support  the  U.S. 
Government  efforts  in  support  of  Operation  Enduring  Freedom. 

The  proposed  sale  of  AN/TPS-77  radars  will  provide  more  responsive  and  timely  information 
for  air  defense  operations.  These  radars  will  contribute  to  ttie  modernization  of  its  forces  as 
weU  as  allow  modernization  of  obsolete  radars. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Lockheed  Martin  Naval  Electronics  and  Surveillance  Systems 
Company  of  Syracuse,  New  York.  There  are  no  offset  agreements  proposed  in  connection 
witii  this  potential  sale. 

The  number  of  UJS.  Government  and  contractor  representatives  required  in-country  to 
support  the  program  will  be  determined  in  joint  negotiations  as  tiie  program  proceeds 
through  the  development,  production  and  equipment  installation  phases. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale.    . 


[FR  Doc.  03-23138  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  5001-08-C    , 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  03-19] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-19  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  SOOI-Oa-HT 


<i 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

WASHINGTON,  DC  20301 -2800 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements 


Control  Act  (AECA),  as  amended, 


concerning  the  Department  of  the 
Acceptance  (LOA)  to  Bahrain  for 


3SEP03 

In  reply  refer  to: 
1-03/008208 


of  Section  36(b)(1)  of  the  Arms  Export 
we  are  fonvarding  herewith  transmittal  no.  03-19, 
\ir  Force's  proposed  Letter(s)  of  Offer  and 


iefense  articles  and  services  estimated  to  cost  $61 


million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 


media. 


Sincerely, 


Rlchajs^.  Mjlliei 
Deputy  Director 


Attachments 


Same  Itr  to:  House  Committee  on  Intemational  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  >^rmed  Services 
Senate  Conmiittee  on  Armed  Services 
^  House  Committee  on  Appropriations 

Senate  Conunittee  on  Appropriations 
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Transmittal  No.  03-19 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bXl) 
of  the  Arms  Export  Control  Act,  as  amended 


(i) 
(li) 


Prospective  Purchaser;  Bahrain 


Total  Estimated  Value; 
Major  Defense  EU|uipment* 
Other 
TOTAL 


$  6  million 
$  55  million 
$  61  million 


(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  one  AN/AAQ-24(V)  NEMESIS  Directional  Infrared 
Countermeasures  System  which  consists  of  three  small  laser  turret  assemblies,  six 
missile  warning  sensors,  one  system  processor,  one  control  indicator  unit,  and 
two  signal  repeaters.  Also  included,  associated  support  equipment,  spare  and 
repair  parts,  publications,  personnel  training  and  training  equipment,  technical 
assistance,  contractor  technical  and  logistics  personnel  services  and  other  related 
elements  of  program  support 

(iv)       Military  Department;  Air  Force  (QBC) 

(▼)       Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Conunission.  Fee,  etc..  Paid«  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  3SEP03 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Bahrain  -  AN/AAO-24(V)  NEMESIS  Dii  ectional  Infrared  Countermeasures  System 


The  Government  of  Bahrain  has  requested  a  possible  sale  of  one  AN/AAQ-24(V)  NEMESIS 
Directional  Infrared  Countermeasures  Svstem  which  consists  of  three  small  laser  turret 
assemblies,  six  missile  warning  sensors,  one  system  processor,  one  control  indicator  unit,  and 
two  signal  repeaters.  Also  included,  associated  support  equipment,  spare  and  repair  parts, 
publications,  personnel  training  and  training  equipment,  technical  assistance,  contractor 
technical  and  logistics  personnel  services  and  other  related  elements  of  program  support  The 
estimated  cost  is  $61  million.  I 

This  proposed  sale  will  contribute  to  the  foreign  poUcy  and  national  security  of  the  United 
States  by  helping  to  improve  the  securityjof  a  friendly  country  which  has  been,  and  continues 
to  be,  an  unportant  force  for  political  stapility  and  economic  progress  in  the  Middle  East 

Bahrain  will  install  the  AN/AAQ-24(V)  NEMESIS  system  on  a  new  Boeing  747-400.  They  will 
use  the  system  for  the  movement  and  protection  of  their  "Head  of  State*'.  Bahrain  will  have 
no  difficulty  absorbing  this  system  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  isupport  will  not  affect  the  basic  military  balance  in 
the  region. 

The  exact  contractor  is  unknown  at  this  time  but  may  involve  Northrop-Gnimman 
Corporation  of  Los  Angeles,  California  abd  Boeing  Corporation  of  Chicago,  Illinois. 
Additional  subcontractors  may  be  neede^  depending  on  the  exact  nature  of  the  contracting 
arrangements  established.  There  are  no  pffset  agreements  proposed  in  connection  with  this 
proposed  sale. 


Implementation  of  this  proposed  sale  will  require  the  assignment  often  each  U.S.  Government 
and  contractor  representatives  for  one-w^k  intervals  annually  to  participate  in  program 
management  and  technical  review. 

There  will  be  no  adverse  impact  on  U.S.  <  efense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-19 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  ttie  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.  The  AN/AAQ-24(V)  NEMESIS  Directional  Infrared  Countermeasures  (DIRCM) 
with  a  multi-band  laser  on  large  infrared  signature  aircraft  reduces  the  number  of  required 
transmitters  and  increases  effectiyeness  against  threats  from  modem  Man-Portable  Air 
Defense  Systems.  This  aircraft  self-protection  suite  will  provide  fast  and  accurate  threat 
detection,  processing,  tracking,  and  countermeasures  to  defeat  current  and  future  generation 
infrared  missile  threats.  DIRCM  is  designed  for  installation  on  a  wide  range  of  rotary  and 
fixed-wing  aircraft 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  or  software  in  this  proposed  sale,  the  information  could  be  used  to  develop 
countermeasures  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advance  capabilities. 

3.  A  determination  has  been  made  that  Bahrain  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Grovernment  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  03-23139  Fjled  9-10-03;  8:45  am] 
BILLING  CODE  5001-Oe-C 

DEPARTMENT  OF  DEFENSE 

Off  ice  of  the  Secretary 
[Transmittai  No.  03-20] 

36(bH1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J,  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Tremsmittal  03-20  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Departtnent  of  Defense. 


BILUNG  CODE  5001 -0»-M 
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DEFI  NSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  CX;  20301  -2800 


3SEP03 

In  reply  refer  to: 
1-03/008209 


The  Honorable  J.  Dennis  Hast^rt 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speakeri 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  transmittal  no.  03-20, 

concerning  the  Department  of  he  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  Qatar  fof  defense  articles  and  services  estimated  to  cost  $61 

million.  Soon  after  this  letter  i|  delivered  to  your  office,  we  plan  to  notify  the  news 

media. 

Sincerely, 


Attachments 


Same  Itr  to:  House  Committee 


Deputy  Director 


>n  International  Relations 


Senate  Committee  pn  Foreign  Relations 
House  Committee  On  Armed  Services 


Senate  Conunittee 


on  Armed  Services 


House  Committee  i  in  Appropriations 


Senate  Committee 


on  Appropriations 
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Transmittal  No.  03-20       •  , 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

'  0)       Prospective  Purchaser;  Qatar 

(it)        Total  Fjitimated  Value; 

Major  Defense  Equipment*  $   6  million 

Otiier  $  55  million  ^      . 

TOTAL  $61nullion 

(itt)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  one  AN/AAQ-24(V)  NEMESIS  Directional  Infrared 
Countermeasures  System  which  consists  of  three^mall  laser  turret  assemblies,  six 
missile  warning  sensors,  one  system  processor,  one  control  indicator  unit,  and 
two  signal  repeaters.  Also  included,  associated  support  equipment,  spare  and 
repair  parts,  publications,  personnel  training  and  training  equipment,  technical 
assistance,  contractor  technical  and  logistics  personnel  services  and  other  related 
elements  of  program  support 

(iv)       Militarv  Department;  Air  Force  (QAA) 

i 

(v)       Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Cnmrnission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  3SEP03 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POL  CY  JUSTIFICATION 


Oatar  -  AN/AAQ-24fV)  NEMESIS  Dit-ectional  Infrared  Countenneasures  System 

The  Government  of  Qatar  has  requested  a  possible  sale  of  one  AN/AAQ-24(V)  NEMESIS 
Directional  Infrared  Countermeasure^  System  which  consists  of  three  small  laser  turret 
assemblies,  six  missile  warning  sensor^,  one  system  processor,  one  control  indicator  unit,  and 
two  signal  repeaters.  Also  included,  ateociatnl  support  equipment,  spare  and  repair  parts, 
publications,  personnel  training  and  training  equipment,  technical  assistance,  contractor 
technical  and  logistics  personnel  services  and  other  related  elements  of  program  support.  The 
estimated  cost  is  $61  million.  1 

This  proposed  sale  will  contribute  to  t^e  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  secui^ty  of  a  friendly  country  which  has  been,  and  continues 
to  be,  an  important  force,  for  political  stability  and  economic  progress  in  the  Middle  East 

Qatar  will  install  the  AN/AAQ-24(V)  IJTEMESIS  system  on  a  new  Airbus  340-500.  They  will 
use  the  system  for  the  movement  and  protection  of  their  "Head  of  State".  Qatar  will  have  no 
difficulty  absorbing  this  system  into  it^  armed  forces. 


The  proposed  sale  of  this  equipment  i 
the  region. 


id  support  will  not  affect  the  basic  military  balance  in 


The  exact  contractor  is  unknown  at  this  time  but  may  involve  Northrop-Grumman 
Corporation  of  Los  Angeles,  California  and  Boeing  Corporation  of  Chicago,  Illinois. 
Additional  subcontractors  may  be  needed  depending  on  the  exact  nature  of  the  contracting 
arrangements  established.  There  are  io  offset  agreements  proposed  in  connection  with  this 
proposed  sale.  |  ^  ■ 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  ten  each  U.S.  Government 
and  contractor  representatives  for  onei-week  intervals  annually  to  participate  in  program 
management  and  technical  review. 


U.^. 


There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


•^ 
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Transmittal  No.  03-20 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
ItemNo.  vii 

(vii)  Sensitivity  of  Technology; 

1.  The  AN/AAQ-24(V)  NEMESIS  Directional  Infrared  Countermeasures  (DIRCM) 
with  a  multi-band  laser  on  large  infrared  signature  aircraft  reduces  the  number  of  required 
transmitters  and  increases  effectiveness  against  threats  from  modem  Man-Portable  Air 
Defense  Systems.  This  aircraft  self-protection  suite  will  provide  fast  and  accurate  threat 
detection,  processing,  tracking,  and  countermeasures  to  defeat  current  and  future  generation 
infrared  missile  threats.  DIRCM  is  designed  for  installation  on  a  wide  range  of  rotary  and 
fixed-wing  aircraft 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  or  software  in  this  proposed  sale,  the  information  could  be  used  to  develop 
countermeasures  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advance  capabilities. 

3.  A  determination  has  been  made  that  Qatar  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Gk>vemment  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  poticy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc  03-23140  Filed  9-10-03;  8:45  am] 

BILLING  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  03-21] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  "of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-21  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BH.UNG  CODE  5001-0»-M 
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SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


3SEP03 

In  reply  refer  to: 

1-03/008519 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requ^ments  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  transmittal  no.  03-21, 

concemuig  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  Jordan  for  defense  articles  and  services  estimated  to  cost  $61 


million.  Soon  after  this  letter  is  de 
media. 


Attachments 

•  Same  Itr  to:  House  Committee  on 
Senate  Committee  on 
House  Committee  on 
Senate  Committee  on 
House  Committee  on 
Senate  Committee  on 


ivered  to  your  office,  we  plan  to  notify  the  news 


Sincerely, 


Deputy  Director 


Ii  iternational  Relations 
I  breign  Relations 
A  rmed  Services 
i  Tmed  Services 
A  ppropriations 
^  ppropriations 


Federal  Register/ Vol.  68,  No.  176 /Thursday,  September  11,  2003 /Notices 


53565 


Transmittal  No.  03-21 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

(i)       Prospective  Purchaser;  Jordan 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment*  $  6  million 

Other  $,55jm]Uon 

TOTAL  $61mUlion 

(iii)       Descriotion  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  one  AN/AAQ-24(V)  NEMESIS  Directional  Infrared 
Countermeasures  System  which  consists  of  three  small  laser  turret  assemblies,  six 
missile  warning  sensors,  one  system  processor,  one  control  indicator  unit,  and 
two  signal  repeaters.  Also  included,  associated  support  equipment,  spare  and 
repair  parts,  publications,  personnel  training  and  training  equipment,  technical 
assistance,  contractor  technical  and  logistics  personnel  services  and  other  related 
elements  of  program  support 

(iv)       Military  Department;  Air  Force  (QAC) 

(v)       Prior  Related  Cases,  if  anv;  none 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technoloev  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 


(viii)       Date  Report  Delivered  to  Congress;  3SEP03 


*  as  deHned  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLK  ry  .lUSTinCATION 


ireci 


tional  Infrared  Countermeasures  System 


The  Government  of  Jordan  has  requested  a  possible  sale  of  one  AN/AAQ-24(V)  NEMESIS 
Directional  Infrared  Countermeasures  System  which  consists  of  three  smaU  laser  turret 
assemblies,  six  missile  warning  sensors,  ^ne  system  processor,  one  control  indicator  unit,  and 
two  signal  repeaters.  Also  included,  associated  support  equipment,  spare  and  repair  parts, 
publications,  personnel  training  and  training  equipment,  technical  assistance,  contractor 
trrhnical  and*  logistics  personnel  service^  and  other  related  elements  of  program  support  The 
estimated  cost  is  $61  million. 

This  proposed  sale  will  contribute  to  thd  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been,  and  continues 
to  be,  an  importent  force  for  political  stability  and  economic  progress  in  the  Middle  East 

Jordan  will  install  the  AN/AAQ-24(V)  ^aeMESIS  system  on  a  new  Airbus  340.  They  will  use 
the  system  for  the  movement  and  protecpon  of  their  "Head  of  State".  Jordan  will  have  no 
difficulty  absorbing  this  system  into  its  4rmed  forces. 

The  proposed  sale  of  this  equipment  an(f  support  will  not  affect  the  basic  military  balance  in 
the  region. 


The  exact  c<mtractor  is  unknown  at  this 
Corporation  of  Los  Angeles,  California. 


time  but  may  involve  Northrop-Grumman 
Additional  subcontractors  may  be  needed  depending 

(Ml  the  exact  nature  of  the  contracting  aiVangements  established.  There  are  no  offset 

agreements  proposed  in  connection  with  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  often  each  U.S.  Government 
and  contractor  representatives  for  one-v  eek  mtervals  annually  to  participate  in  program 
management  and  technical  review. 

There  will  be  no  adverse  impact  on  U.S.  idefense  readiness  as  a  result  of  this  proposed  sale. 


'^. 
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Transmittal  No.  03-21 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(fo)(l) 

of  Uie  Anns  Export  Control  Act 

Annex 
ItemNo.  vii 

(vii)  Sensitivity  of  Technology; 

1.  The  AN/AAQ<24(V)  NEMESIS  Directional  Infrared  Countermeasures  a>IRCM) 
with  a  multi-band  laser  on  large  infrared  signature  aircraft  reduces  the  number  of  required 
transmitters  and  increases  effectiyeness  against  threats  from  modem  Man-Portable  Air 
Defense  Systems.  This  aircraft  self-protection  suite  will  provide  fast  and  accurate  threat 
detection,  processing,  tracking,  and  countermeasures  to  defeat  current  and  future  generation 
infrared  missile  threats.  DIRCM  is  designed  for  installation  on  a  wide  range  of  rotary  and 
fixed-wing  aircraft 

2.  If  a  technologically  advanced  advereary  were  to  obtain  knowledge  of  the  specific 
hardware  or  software  in  tUs  proposed  sale,  the  information  could  be  used  to  develop 
countermeasures  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advance  capabilities. 

3.  A  determination  has  been  made  that  Jordan  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  03-23141  Filed  9-11-03;  8:45  am] 
BILLING  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
rrransmittal  No.  03-26] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Dep;  rtment  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-26  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  5,  2003.  "^ 

Patricia  L.  Toppings^ 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001 -08-M 


S3568 


Federal  Register / Vol.  68N^o.  |l 76 /Thursday.  September  11,  2003 /Notices 


DEFENSE 


SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301 -2800 


3SEP03 

In  reply  refer  to: 

1-03/009025 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  CAECA),  as  amended,  ^e  are  forwarding  herewith  Transmittal  No.  03-26, 

concerning  the  Department  of  the  ^  irmy's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Jordan  for  defense  article  s  and  services  estimated  to  cost  $220  million.  Soon 

after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


Rich£urj.  Milliel 
Deputy  Director 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Fpreign  Relations 
House  Committee  on  A^med  Services 
Senate  Committee  on  Alrmed  Services 
House  Committee  on  Appropriations 
Senate  Conunittee  on  A|ppropriations 
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Transmittal  No.  03-26 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)       Prospective  Purchaser;  Jordan 


(ii)       Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$146  million 
$  74  million 
$220  million 


(iii)       Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  eight  UH-60L  BLACKHAWK  helicopters  with 
T-700-GE-701C  engines,  four  spare  T-700-GE-701C  engines,  M130  chaff 
dispenser,  receivers,  spare  and  repair  parts,  gun  pods,  tools  and  support 
equipment,  publications  and  technical  data,  personnel  training  and  training 
equipment,  U.S.  Government  Quality  Assurance  Team  (QAT),  contractor 
engineering  and  technical  support  services  and  other  related  elements  of  logistics 
support. 

(iv)       Militarv  Department;  Army  (VZR) 

(v)       Prior  Related  Cases,  if  anv:  none 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivitv  of  Technologv  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  see  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  03SEP03 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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The  Government  of  Jordan  has  requeste  1  a  possible  sale  of  eight  UH-60L  BLACKHAWK 
helicopters  with  T-700-GE-701C  engine^  four  spare  T-700-GE-701C  enguies,  M130  chaff 

5,  gun  pods,  tools  and  support  equipment, 
publicatimis  and  technical  data,  personnel  training  and  training  equipment,  IJJS.  Government 
Quality  Assurance  Team  (QAT),  contractor  engineering  and  technic^  support  services  and 
other  related  elements  of  logistics  support  The  estimated  cost  is  $220  million. 


Proposed  sale  will  enhance  the  foreign  policy  and  national  security  objectives  of  the  United 
States  by  improving  the  security  of  a  key]  regional  partner  who  has  proven  to  be  a  vital  force 
for  political  stability  and  peace  in  the  Middle  East 

This  procurement  will  upgrade  Jordan'sj  air  mobility  capability  and  provide  for  the  defense  of 
vital  installations  and  close  air  support  fir  ground  forces.  Jordan  will  have  no  difHculty 
absorbing  these  helicopters  into  its  armed  forces. 


The  proposed  sale  of  this  equipment  and 
the  region. 


support  will  not  affect  the  basic  military  balance  in 


The  principle  contractor  will  be  United  Technology,  Sikorsky  Aircraft  of  Stratford, 
Connecticut  There  are  no  offset  agreenvnts  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  require  me  assignment  of  several  U.S.  Government  Quality  i 
Assurance  Teams  for  one-week  intervals]  twice  annually,  to  participate  in  program 
management  and  technical  reviews.  There  will  be  several  US.  Army  National  Guard 
Personnel,  for  a  month,  and  a  contractor  Reld  service  representative,  for  two  years,  in  Jordan. 

There  will  be  no  adverse  impact  on  U.S.  i  lefense  readiness  as  a  result  of  this  proposed  sale. 


Tnu  smittal  No.  03-26 


Notice  of  Propos<  id  Issuance  of  Letter  of  Offer 

Pursuailt  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(vii)  Sensitivity  of  Technologv; 


Annex 
Item  No.  vii 


1.  The  UH-60L  BLACKHAWK  helicopter  is  Unclassified.  The  highest  level  of 
classified  information  required  to  be  released  for  training,  operation  and  maintenance  of  the 
BLACKHAWK  is  Confidential.  The  himest  level  which  could  be  revealed  throng  reverse 
engineering  or  testing  of  the  end  item  is  C  Confidential. 

2.  A  determination  has  been  made  that  Jordan  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  tech  nology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.^.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 
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[FR  Doc.  03-23142  Filed  9-10-03;  8:45  am] 
BILLING  CODE  SOOI-OB-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  03-27] 

36(b)(1 )  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT;  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-27  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Altema  te  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  S001-08-M 


H 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


rASHINGTON,  DC  20301-2800 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 


3SEP03 

In  reply  refer  to: 

1-03/009071 


Pursuant  to  the  reporting  requirements 
Control  Act  (AECA),  as  amended, 


W2 


of  Section  36(b)(  1 )  of  the  Arms  Export 
are  forwarding  herewith  Transmittal  No.  03-27, 
concerning  the  Department  of  the  A^y 's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  Egypt  for  defense  articles  ^nd  services  estimated  to  cost  $54  million.  Soon  after 
this  letter  Is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely,  , 


RichsMTJ.  Milliei 
Deputy  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foj^eign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Conunittee  on  Appropriations 
Senate  Conunittee  on  Appropriations 
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Transmittal  No.  03-27 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bKl) 
of  the  Anns  Export  Control  Act,  as  amended 

(i)       Prospective  Purchaser;  Egypt 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment*  $  0  million 

Other  $54  miilinn 

TOTAL  $54  million 

(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  10,040  non-standard  roumis  of  conunercial  120mm 
Armor  Piercing  Fin  Stabilized  Discarding  Sabot-Tracer  (APFSDS-T)  Kinetic 
Energy  Tungsten  Advanced  cartridges,  fire  control  solution,  and  program 
management 

,  *  ■ 

(iv)       Military  Department;  Army  (UWB)  ^  .  • 

(v)       Prior  Related  Cases,  if  anv;  none 

(vi)       Sales  rommission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  see  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  3SEP03 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 


Egypt  -  120inm  Armor  Piercing  Fin  Stabilized  Discarding  Sabot-Tracer  Kinetic  Energy 
Tungsten  Adyanced  Cartridges 

The  Goyernment  of  Egypt  has  requested  a  possible  sale  of  10,040  non-standard  rounds  of 
conunercial  120nun  Armor  Piercing  Fin  Stabilized  Discarding  Sabot-Tracer  (APFSDS-T) 
Kinetic  Energy  Tungsten  Adyanced  carti  idges,  fire  control  solution,  and  program 
management  The  estimated  cost  is  $54  n^Uion. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improye  the  security  bf  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East. 

This  proposed  sale  would  proyide  Egypt  With  additional  combat  ammunition  to  support  its 
MlAl  Abrams  Tank  fleet.  Egypt  will  hate  no  difficulty  absorbing  these  cartridges  into  its 
armed  forces. 


igypt  Wi 
Fill  haye 


The  proposed  sale  of  this  equipment  and  ^upport  will  not  affect  the  basic  military  balance  in 
the  region.  ' 


' 


The  prime  contractor  will  be  General  Dy^mics  Ordnance  and  Tactical  Systems  of  St 
Petersburg,  Florida.  There  are  no  offset  t  igreements  proposed  in  connection  with  this 
potential  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  of  any  additional  U.S.  Goyernment 
or  contractor  representatiyes  to  Egypt 

There  will  be  no  adyerse  impact  on  U.S.  d  efense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-27 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
ItemNo.  vii 

(vii)  Sensitivity  of  Technology: 

1.  The  commercial  of  120mm  Armor  Piercing  Fin  Stabilized  Discarding  Sabot-Tracer 
(APFSDS-T)  Kinetic  Energy  Tungsten  Advanced  cartridges  components  are  Unclassified. 
The  capabilities  of  these  cartridges,  to  include  the  terminal  effects,  target  impact  dispersion, 
and  armor  defeating  capabilities,  are  classified  Confidential,  except  for  armor  penetration  test 
results  against  Special  Armored  Targets,  which  are  classified  Secret  or  the  same  level  of 
classification  as  the  target,  whichever  is  greater.  The  tungsten  processing  and  penetrator 
manufacturing  methods  are  sensitive  data.  No  technological  information  regarding  the 
tungsten  penetrator  material  will  be  supplied  with  the  cartridges  being  considered  for  foreign 
military  sales.  Overall  degree  of  sensitivity  is  high.  This  is  a  commercially  developed  item 
and  is  not  warranted  by  the  U.S.  Government. 

0 

2.  A  determination  has  been  made  that  Egypt  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  03-23143  Filed  9-10-03;  8:45  am] 
BILLING  CODE  5001-Oa-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  03-28] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  03-28  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Fedeml'Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001 -08-M 
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DEFENSe;  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


3SEP03 

In  reply  refer  to: 

1-03/009163 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requ  rements  of  Section  36(b)(1)  of  the  Arms  Export 

we  are  forwarding  herewith  Transmittal  No.  03-28, 

concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  Saudi  Arabi  i  for  defense  articles  and  services  estimated  to  cost 

$240  million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 

media. 

Sincerely, 


Control  Act  (AECA),  as  amended, 


Attachments 


Deputy  Director 


nternational  Relations 


Same  Itr  to:  House  Committee  on 

Senate  Committee  on  t^'oreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  ,  ^rmed  Services 
House  Committee  on  i  ippropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-28 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)      Prospective  Purchaser;  Saudi  Arabia 


(ii) 


(iii) 


(iv) 

(V) 

(vi) 
(vii) 


Total  Estimated  Value; 
Major  Defense  Equipment"' 
Other 
TOTAL 


$  23  million 
$217  million 
$240  million 


Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  four  AN/AAQ-24(V)  NEMESIS  Directional 
Infrared  Countermeasures  Systems  which  consist  of  three  each  small  laser  turret 
assemblies,  six  each  missile  warning  sensors,  one  each  system  processor,  one  each 
control  indicator  unit,  and  two  each  signal  repeaters.  Also  included,  associated 
support  equipment,  spare  and  repair  parts,  publications,  personnel  training  and 
training  equipment,  technical  assistance,  contractor  technical  and  logistics 
personnel  services  and  other  related  elements  of  program  support. 

Military  Department;  Air  Force  (QZV) 

Prior  Related  Cases,  if  anv;  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 


(viii)       Date  Report  Delivered  to  Congress;  3SEP03 


as  deflned  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLU 


:Y  JtSTlFlCATIO^; 


Saudi  Arabia  -  AN/AAO-24(V)  NEME!»1S  Directional  Fnfrared  Countermeasures  Svstem 


The  Government  of  Saudi  Arabia  has  requested  a  possible  sale  of  four  AN/AAQ-24(V) 
NEMESIS  Directional  Infrared  Countermeasures  Systems  which  consist  of  three  each  small 
laser  turret  assemblies,  six  each  missile  jwarning  sensors,  one  each  system  processor,  one  each 
control  indicator  unit,  and  two  each  sighal  repeaters.  Also  included,  associated  support 
equipment,  spare  and  repair  parts,  publications,  personnel  training  and  training  equipment, 
technical  assistance,  contractor  technics  il  and  logistics  personnel  services  and  other  related 
elements  of  program  support  The  estir  nated  cost  is  $240  million. 


This  proposed  sale  will  contribute  to  the 
States  by  helping  to  improve  the  security 
to  be,  an  important  force  for  political  stibility 


foreign  policy  and  national  security  of  the  United 
of  a  friendly  country  which  has  been,  and  continues 
and  economic  progress  in  the  Middle  East    , 


Saudi  Arabia  will  install  the  AN/AAQ-i4(V)  NEMESIS  System  on  their  Boeing  747  and  737 
aircraft  They  will  use  the  system  for  the  movement  and  protection  of  their  **Head  of  State". 
Saudi  Arabia  will  have  no  difficulty  absbrbing  this  system  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  an^  support  will  not  affect  the  basic  military  balance  in 
the  region. 


The  exact  contractor  is  unknown  at  this 
Corporation  of  Los  Angeles,  California 


time  but  may  involve  Northrop-Grumman 
Additional  subcontractors  may  be  needed  depending 

on  the  exact  nature  of  the  contracting  arrangements  established.  There  are  no  offset 

agreements  proposed  in  connection  witi  this  proposed  sale. 

Implementation  of  this  proposed  sale  wQI  require  the  assignment  of  ten  each  U.S.  Government 
and  contractor  representatives  for  one-week  intervals  annually  to  participate  in  program 
management  and  technical  review. 

There  will  be  no  adverse  impact  on  U.S.|  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-28 

Notice  of  Proposed  Issuanceof  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

i 

Annex 
Item  No.  vii  .    , 

(vii)  Sensltivitv  of  Technology'; 

1.  The  AN/AAQ.24(V)  NEMESIS  Directional  Infrared  Countermeasures  (DIRCM) 
with  a  multi-band  laser  on  large  infrared  signature  aircraft  reduces  the  number  of  required 
transmitters  and  increases  effectiveness  against  threats  from  modern  Man-Portable  Air 
Defense  Systems.  This  aircraft  self-protection  suite  will  provide  fast  and  accurate  threat 
detection,  processing,  tracking,  and  countermeasures  to  defeat  current  and  future  generation 
infrared  missile  threats.  DIRCM  is  designed  for  installation  on  a  wide  range  of  rotary  and 
flxed-wing  aircraft 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  or  software  in  this  proposed  sale,  the  information  could  be  used  to  develop 
countermeasures  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advance  capabilities. 

3.  A  determination  has  been  made  that  Saudi  Arabia  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justiflcation. 


[FR  Doc.  03-23144  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  5001 -08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[TransiTiittal  No.  03-29] 

36(b)(1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-29  with 
attached  tremsmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  5,  2003. 

Patricia  L.  Toppings,  * 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-OS-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


3SEP03 

In  reply  refer  to: 

1-03/009165 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amendedvwe  are  forwarding  herewith  Transmittal  No.  03-29 
and  under  separate  cover  the  classified  offset  certiflcate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  Canada  for  defense  artiqes  and  services  estimated  to  cost  $101  million.  Soon 
after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the 
unclassified  portion  of  this  Transn^ittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  ISection  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offlset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  ofjthe  Export  Administration  Act  of  1979  (50  U.S.C. 
App.  2411(c)).  Information  about  Offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment 


Sincerely, 


Attachments 

Separate  Cover: 
Offset  certificate 

Same  Itrlo:  House  Committee  on  I  iternational  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 


Director 
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Transmittal  No.  03-29 

Notice  of  Proposed  Issuance  ot  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)       Prospective  Purchaser;  Canada 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$111  million 
$  21  million 
$132  million 


(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  JAVELIN  anti-tank  missile  systems  (consisting  of 
200  JAVELIN  command  launch  units  and  840  JAVELIN  missile  rounds), 
simulators,  trainers,  support  equipment,  spare  and  repair  parts,  publications  and 
technical  data,  personnel  training  and  equipment,  U.S.  Government  and 
contractor  engineering  and  logistics  personnel  services,  a  Quality  Assurance 
Team,  and  other  related  elements  of  logistics  support 

(iv)       Military  Department;  Army  (ZUA) 

(v)       Prior  Related  Cases,  if  anv;  none 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  03SEP03 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLKbY  JUSTIFICATION 


Canada  •  JAVELIN  Anti'tank  Missile  Systems 


The  Government  of  Canada  has  requested  a  possible  sale  of  JAVELIN  anti-tank  missile 
systems  consisting  of  200  JAVELIN  con  imand  launch  units  and  840  JAVELIN  missile  rounds, 
simulators,  trainers,  support  equipment,  spare  and  repair  parts,  publications  and  technical 
data,  personnel  training  and  equipment  U.S.  Government  and  contractor  engineering  and 
togistics  personnel  services,  a  Quality  A<  surance  Team,  and  other  related  elements  of  logistics 
support  The  estimated  cost  is  $132  milEon. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  [capabilities  of  Canada  to  fulfill  its  NATO  obligations; 
furthering  NATO  rationalization,  standardization,  and  interoperability;  and  enhancing  the 
defense  of  the  Western  Alliance. 

Canada  will  use  these  JAVELIN  anti-tank  missile  systems  to  enhance  their  direct  fire 
capability  for  infantry,  cavalry  and  commando  units  against  armored  vehicles,  buildings  and 
field  fortifications.  These  systems  will  pi-ovide  Canada  with  a  strong  man-portable,  direct  fire 
capability  and  will  increase  interoperability  with  U.S.  forces.  Canada  will  have  no  difficulty 
absorbing  these  systems  into  its  armed  fi|>rces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  JAVELIN  Joint  Venture  (Raytheon  and  Lockheed  Martin)  of 
Orlando,  Florida.  One  or  more  propose  1  offset  agreements  may  be  related  to  this  proposed 
sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  a  U.S.  Government 
Quality  Assurance  Team  consisting  of  t^f  o  U.S.  Government  and  one  contractor 
representatives  to  Canada  for  one  week  to  assist  in  the  delivery  and  deployment  of  the 
missiles. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-29 

Notice  of  Proposed  Issuance 'of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii  - 

4 

(vii)  Sensitivity  of  Technology; 

1.  The  JAVELIN  anti-tank  missile  system  provides  a  man-portable,  medium  anti-tank 
capability  to  infantry,  scouts,  and  combat  engineers.  JAVELIN  is  comprised  of  two  major 
tactical  components;  a  reusable  Command  Launch  Unit  (CLU)  and  a  missile  sealed  in  a 
disposable  launch  tube  assembly.  The  CLU  incorporates  an  integrated  day/night  sight  and 
provides  target  engagement  capability  in  adverse  weather  and  countermeasure  environments. 
The  CLU  may  also  be  used  in  the  stand-alone  mode  for  battlefield  surveillance  and  target 
detection.  JAVELIN's  key  technical  feature  is  the  use  of  fire-and-forget  technology  that 
allows  the  gunner  to  fire  and  immediately  take  cover.  Additional  special  features  are  the  top 
attack  and/or  direct  fire  modes  (for  targets  under  cover),  integrated  day/night  sight,  advanced 
tandem  warhead,  imaging  infrared  seeker,  target  lock-on  before  launch,  and  soft  launch  from 
enclosures  or  covered  fighting  positions.  If  the  software  was  compromised,  it  could  result  in  a 
loss  of  sensitive  technology,  revealing  the  performance  capabilKies  of  the  JAVELIN  Missile 
System.  Reverse  engineering  of  the  software  would  require  a  substantial  effort  While  the 
JAVELIN  system  is  Unclassified,  Secret  disclosure  is  required  in  order  to  employ,  operate, 
and  train  on  the  system. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Canada  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  03-23145  Filed  9-10-03;  8:45  am] 

BILLING  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  03-30]  * 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  03-30  with 
attached  transmittal  and  policy 
justification: 

Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5001-OB-P 
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DEFENS  E  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


3SEP03 

In  reply  refer  to: 

1-03/00*9192 


The  Honorable  J.  Dennis  Haster 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 


Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amende<^,  we  are  forwarding  herewith  Transmittal  No.  03-30, 
concerning  the  Department  of  th«  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  Egypt  for  defense  articles  and  services  estimated  to  cost  $109  million.  Soon 
after  this  letter  is  delivered  to  you  r  office,  we  plan  to  notify  the  news  media. 


Attachments 

Same  Itr  to:  House  Committee  on 
Senate  Committee  on 
House  Committee  on 
Senate  Committee  on 
House  Committee  on 
Senate  Committee  on 


Sincerely, 


.  Miliiel 


Director 


International  Relations 
Foreign  Relations 
Armed  Services 
Armed  Services 
Appropriations 
Appropriations 
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(i) 
(ii) 


(iii) 


(iv) 

(V) 


(vi) 
(vii) 


TransmitUl  No.  03-30 

Notice  of  Proposed  Issuancejot-Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


Prospective  Purchaser;  Egypt 

Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$  17  million 
$  92  million 
$109  million 


Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  100  Ml  114  High  Mobility  Multi-purpose  Wheeled 
Vehicles  (HMMWV),  400  Ml  113  HMMWVs,  50  M997A2  HMMWV  ambulances, 
spare  engines,  spare  and  repair  parts,  test  and  tool  sets,  personnel  training  and 
equipment,  publications,  a  U.S.  Government  and  contractor  engineering  and 
logistics  personnel  services.  Quality  Assurance  Team,  and  other  related  elements 
of  logistics  support 

Militarv  Department;  Army  (UWA) 

Prior  Related  Cases,  if  anv: 

FMS  case  UUP  -  $61  million  -  16Dec02 

FMS  case  UTA  -  $23  million  -  OlMarOO 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 


(viii)       Date  Report  Delivered  to  Congress;  3SEP03 


as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 


E2vpt  -  High  Mobility  Multi-purpose  V  ^heeled  Vehicles 


The  Government  of  Egypt  has  requested  a  possible  sale  of  100  Ml  114  High  Mobility  Multi- 
purpose Wheeled  Vehicles  (HMMWV),|400  Ml  113  HIVIMWVs,  50  M997A2  HMMVVv 
ambulances,  spare  engines,  spare  aiid  repair  parts,  test  and  tool  sets,  personnel  training  and 
equipment,  publications,  a  U.S.  Goyerninent  and  contractor  engineering  and  logistics 
personnel  services,  Quality  Assurance  Team,  and  other  related  elements  of  logistics  support. 
The  estimated  cost  is  $109  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  st2  bility  and  economic  progress  in  the  Middle  East. 

These  vehicles  will  enhance  Egypt's  force  modernization  efforts  and  provide  an  all-terrain 
mode  of  transportation  for  its  ground  forces.  Fifty  of  these  vehicles  will  be  conflgured  as 
ambulances.  Egypt,  which  already  has  jhe  proposed  items  in  its  inventory,  will  have  no 
difficulty  absorbing  these  trucks. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region.  .1 

The  prime  contractor  will  be  AM  General  of  South  Bend,  Indiana.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  wi|l  require  the  assignment  of  a  Quality  Assurance  team 
for  a  three-month  interval,  twice  annuaHv,  to  prepare  for  operational  use  and  insure  full 
mission  capability  of  the  vehicles.  Ther^  will  be  one  contractor  representative  for  a  period  of 
two  years  in  Egypt 

There  will  be  no  adverse  impact  on  U.S. 


[FR  Doc.  03-23146  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  S001-08-C 


ACTION:  Not  ce 


defense  readiness  as  a  result  of  this  proposed  sale. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
(jFansmittal  No.  03-31] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


SUMMARY:  Trie  Department  of  Defense  is 
publishing  me  unclassified  text  of  a 
section  36(m(l)  arms  sales  notification. 
This  is  publshed  to  fulfill  the 
requiremenjs  of  section  155  of  Public 
Law  104-194  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DS(pA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-31  with 
attached  transmittal  and  policy 
justification. 

Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


3SEP03 

In  reply  refer  to: 

1-03/009297 


w 


The  Honorable  J.  Dennis  Hastert  _.  s,  • 

Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export  ~ 

Control  Act  (AECA),  as  amended,  we  are  forw'arding  herev^ith  Transmittal  No.  03-31, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Israel  for  defense  articles  and  services  estimated  to  cost  $65  million.  Soon  after 

this  letter  is  delivered  to  your  ofTice,  we  plan  to  notify  the  news  media. 


Sincerely, 


RichafsTJ.  Milliel 
Deputy  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Trahsmittal  No.  03-31 

Notice  of  Proposed  Issuance.oC-Letter  of  Offer 

Pursuant  to  Section  36(b)(  1 ) 
of  the  Arms  Ex  tort  Control  Act,  as  amended 


(i)      Prospective  Purchaser;  Isnel 


(ii)       Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 

(iii)       Description  and  Ouantitv  or 


$  0  million 
$65  million 
$65  million  __ 

Quantities  of  Articles  or  Services  under 


Consideration  for  Purchase;  256  American  Truck  Company  (ATC)  6x6  High 
Mobility  Medium  Tactical  (  IMMT)  trucks  without  cranes,  49  ATC  6x6  High 
Mobility  Medium  Tactical  (HMMT)  trucks  with  cranes,  10  ATC  6x6  HMMT 
driver  training  trucks,  associated  support  equipment,  spare  and  repair  parts, 
publications,  personnel  tralijing  and  training  equipment,  technical  assistance, 
contractor  technical  and  logistics  personnel  services  and  other  related  elements  of 
program  support  i 


Militarv  Department;  Arm)  (ZAM) 

Prior  Related  Cases,  if  anv;  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 


(iv) 

(V) 

(vl) 
(vii) 

(viii)       Date  Report  Delivered  to  Coheress;  3SEP03 


Sensitivitv  of  Technology  Cohtained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 


*  as  defined  iii  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .fUStlFlCATlON 

Israel  -  Hieh  Mobility  Medium  Tactical  Trucks 

The  Government  of  Israel  has  requested  a  possible  purchase  of  256  American  Truck 
Company  (ATC)  6x6  High  Mobility  Medium  Tactical  (HMMT)  trucks  without  cranes.  49 
ATC  6x6  High  Mobility  Medium  Tactical  (HMMT)  trucks  with  cranes,  10  ATC  6x6  HMMT 
driver  training  trucks,  associated  support  equipment,  spare  and  repair  parts,  publications, 
personnel  training  and  training  equipment,  technical  assistance,  contractor  technical  and 
logistics  personnel  services  and  other  related  elements  of  program  support.  The  estimated 
cost  is  $65  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  that  has  been  and  continues  to 
be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

The  proposed  sale  of  the  HMMT  trucks  will  upgrade  and  enhance  Israel's  fleet  with  a 
Medium  Tactical  Truck  between  the  High  Mobility  Multi-purpose  Wheeled  Vehicles  and 
Heavy  Expanded  Mobility  Tactical  Trucks  in  their  inventory.  Israel  will  have  no  difficulty 
absorbing  these  trucks  into  its  armed  forces. 

The  proposed  sale  of  these  trucks  will  not  affect  the  basic  military  balance  in  the  region. 

The  prime  contractor  is  American  Truck  Company  of  Ft  Wayne,  Indiana.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  four  contractor 
representatives  for  three  months  to  Israel. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  03-23147  Filed  9-10-03;  8:45  am] 

BILLING  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  03-32] 

36(b)(1)  Arms  Saies  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  IS  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-32  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Pegister  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  S001-O»-M 


53590 


Federal  Register / Vol.  68,  No.  176 /Thursday,  September  11,  2003 /Notices 


DEFENSE 


lECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


3SEP03 

In  reply  refer  to: 

I-03/00'9297 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  ^^e  are  forwarding  herewith  Transmittal  No.  03-32, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Israel  for  defense  articles  ^nd  services  estimated  to  cost  $65  million.  Soon  after 

this  letter  is  delivered  to  your  ofTice^  we  plan  to  notify  the  news  media. 

Sincerely, 


Millie 
Director 


Attachments 


Same  Itr  to:  House  Committee  on  In^rnational  Relations 
Senate  Committee  on  Fdreign  Relations 
House  Committee  on  Arkned  Services 
.  Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  A[  propriations 
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Transmittal  No.  03-32 


(i) 
(ii) 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Prospective  Purchaser;  The  Netherlands 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$234  million 
$  64  million 
$298  million 


(iii)       Description  and  Ouantitv  or  Ouantities  of  A  "tides  or  Services  under  Consideration 
for  Purchase;  30  Modernized  Target  Acquisition  and  Designation  Sights  (M-TADS)/ 
Modernized  Pilot  Night  Vision  Sensors  (M-PNVS)  modification  kits,  30  Integrated 
Helmet  and  Display  Sight  Systems,  1  M-TADS/PNVS  modification  kit  for  the 
Longbow  Crew  Trainer,  spare  and  repair  parts,  support/test  equipment, 
publications,  technical  documentation,  maintenance  and  pilot  training,  contractor 
support,  other  related  elements  of  logistical  and  program  support. 

(iv)       Military  Department;  Army  (WBU) 

(v)       Prior  Related  Cases,  if  any; 

FMS  case  VXC  -  $694  million  -  24May95 
FMS  case  TEN  -  $100  million  -  24May95 

(vi)       Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  3SEP03  . 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


-t 
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POLI 


i 


The  Netherlands  -  Modernized  Target  A  cquisition  arid 'Designation  Sight/Pilot  Night  Vision 


Sensor  Modification  Kits 

The  Government  of  the  Netherlands  has 
Acquisition  and  Designation  Sights  j^M- 
PNVS)  modification  kits,  30  Integrated 
modification  kit  for  the  Longbow  Cre>v 
equipment,  publications,  technical  docu 
support,  other  related  elements  of  logisti 
million. 


JUSTIFICATION 


requested  a  possible  sale  of  30  Modernized  Target 
ADS)/Modemized  Pilot  Night  Vision  Sensors  (M- 
elmet  and  Display  Sight  Systems.  1  M-TADS/PNVS 
rainer,  spare  and  repair  parts,  support/test 
lentation.  maintenance  and  pilot  training,  contractor 
:al  and  program  support  The  estimated  cost  is  $298 


This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  NATO  ally,  which  has  been,  and  continues  to  be, 
an  important  force  for  political  stability ;  md  economic  progress  in  Europe. 

In  Improving  the  capabilities  of  its  AH-64D  helicopters,  the  Netherlands  seeks  to  maintain  a 
standardized  configuration  similar  to  thd  U.S.  fleet,  particularly  the  performance  and 
reliability  improvements.  This  proposed!  sale  corrects  performance,  maintainability, 
obsolescence,  and  support  cost  issues  related  to  the  existing  fleet  and  improves  flight  safety. 
The  M-TADS/M-PNVS  would  enhance  ijhe  Netherlands'  fleet,  which  provides  a  key  NATO 
expeditionary  force  capability,  and  woul  j  significantly  contribute  to  NATO  rationalization, 
standardization,  and  interoperability.  Tfce  Netherlands  will  have  no  difficulty  absorbing  this 
capability  into  its  force  structure.  |  -^  & 


The  proposed  sale  of  this  equipment  and 
the  region. 


support  will  not  affect  the  basic  military  balance  in 


The  Boeing  Company  of  Mesa,  Arizona, 
related  to  this  proposed  sale. 


The  principle  contractors  will  be:  Lockh  jed  Martin  Corporation  of  Orlando,  Florida  and 


One  or  more  proposed  offset  agreements  may  be 


Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  the  Netherlands. 

There  will  be  no  adverse  impact  on  U.S.  (  efense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-32 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

r{yn)  Sensitivity  of  Technology*; 

1.  The  Modernized  Target  Acquisition  and  Designation  Sight/Pilot  Night  Vision 
Sensor  (M-TADS/M-PNVS)  is  an  enhanced  version  of  its  predecessor,  the  TADS/PNVS.  The 
M-TADS  will  provide  second-generation  day,  night,  and  limited  adverse  weather  target 
information,  as  well  as  night  navigation  capabilities.  The  M-PNVS  will  provide  second- 
generation  thermal  imaging  that  permits  safer  nap-of-the-earth  flight  to,  from  and  within  the 
battle  area,  while  the  M-TADS  provides  the  co-pilot  gunner  with  improved  search,  detection, 
recognition,  and  designation  by  means  of  Direct  View  Optics  (DVO),  12  television,  second- 
generation  Forward  Looking  Infrared  (FLIR)  sighting  systems  that  may  be  used  singly  or  in 
combinations.  The  hardware  and  releasable  technical  manuals  are  unclassified. 

2.  Sensitive  technological  information  and/or  restricted  information  pertaining  to  the 
M-TADS/M-PNVS  will  not  be  included  in  the  export  version  transferred  to  the  Netherlands. 
Reverse  engineering  is  not  a  major  concern  if  the  hardware,  publications,  software,  etc,  are 
lost  to  a  technologically  advanced  or  competent  adversary. 

3.  A  determination  has  been  made  that  the  Netherlands  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government. 
This  proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  03-23148  Filed  9-10-03;  8:45  am] 
BILLING  CODE  S001-0»-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  03-34] 

36(b)(1)  Arms  Saies  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-34  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

•  Dated:  September  5,  2003. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNG  CODE  5001-08-M 
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SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


3SEP03 

In  reply  refer  to: 

1-03/009625 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-34, 
concerning  the  Department  of  the  lir  Force's  proposed  Letter(s)  of  Offer  and 
Acceptance  (LOA)  to  Jordan  for  d  fense  articles  and  services  estimated  to  cost  $370 
million.  Soon  after  this  letter  is  de^vered  to  your  office,  we  plan  to  notify  the  news 
media. 

Sincerely, 


Deputy  Director 


Attachments 

Same  Itr  to:  House  Committee  on  Iriternational  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  A|rmed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-34 

Notice  of  Proposed  Issuance  of-Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)       Prospective  Purchaser;  Jordan 


(li)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$210  million 
$160  million 
$370  million 


(iii)       Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  17  F-16A  Mid-Life  Upgrade  kits.  12  FlOO  engine 
PW-220E  modification  kits,  17  Falcon  UP  and  Falcon  STAR  F-16A/B  structural 
upgrade  kits,  spares,  program  management,  publications  and  technical 
documentation,  support  equipment/services,  and  U.S.  Government  and 
contractor  technical  and  logistics  personnel  services,  and  other  related 
requiremeQts  to  ensure  full  program  supportability. 

(iv)       Military  Department;  Air  Force  (SMF,  Amendment  3) 

(v)  .    Prior  Related  Cases,  if  anv;  none 

(vi)       Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  none 

(vii)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  see  Annex  under  separate  cover 

(viii)       Date  Report  Delivered  to  Congress;  3SEP03 


*  as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


53596 


Federal  Register  /  Vol.  68,  No 


FOLIC  V  lUSTIFICATION 


176 /Thursday,  September  11,  2003 /Notices 


Jordan  -  F-16A  Mid-Life  Upgrade  Kits 

The  Government  of  Jordan  has  requeste  i  a  possible  sale  of  17  F-16A  Mid-Life  Upgrade  kits 
12  FlOO  engine  PW-220E  modification  ki  ts,  17  Falcon  UP  and  Falcon  STAR  F-16A/B 
structural  upgrade  kits,  spares,  program  management,  publications  and  technical 
documentation,  support  equipment/servi  :es,  and  U.S.  Government  and  contractor  technical 
and  logistics  personnel  services,  and  other  related  requirements  to  ensure  full  program 
supportability.  The  estimated  cost  is  $37 )  million. 

Proposed  sale  will  enhance  the  foreign  pc  licy  and  national  security  objectives  of  the  United 


States  by  improving  the  security  of  a  key 


for  political  stability  and  peace  in  the  Miidle  East 


regional  partner  who  has  proven  to  be  a  vital  force 


The  modifications  and  upgrades  in  this , 
to  operate  safely,  and  provide  a  core  of  i 

many  years.  Jordan  can  easily  absorb 

Jordan  currently  flies  and  supports  up  to 


p  -oposed  sale  will  permit  Jordan's  new  F-16  squadron 
'niproved  aircraft  capable  of  defending  Jordan  for 
-4  use  these  aircraft  w  ithin  its  existing  structure. 
16  similar  F-16  aircraft. 


and 


The  proposed  sale  of  this  equipment  and 
the  region. 


support  will  not  affect  the  basic  military  balance  in 


The  principal  contractors  will  be  Lockherd  Martin  Aeronautics  Companv  of  Fort  Worth 
Texas  and  Pratt  and  Whitney  Aviation  of  East  Hartford,  Connecticut  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  U.S.  Government  and 
contractor  representatives.  Details  and  tt  e  extent  of  this  requirement  will  be  negotiated  with 
the  customer.  * 

There  will  be  no  adverse  impact  on  U.S.  d  jfense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-34    . 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.  Many  aspects  of  the  modification  and  upgrade  package  for  Jordanian  F-16  aircraft 
include  systems  previously  released  to  Jordan,  such  as  the  FiOO-PW-220  engine.  AN/ALR-69 
radar  warning  receiver,  the  AN/APG-66V2  radar,  the  Have  Quick  II  radio,  and  the  fly-by- 
wire  flight  control  system..  The  Mid-Life  Upgrade  (MLU)  installation  will  introduce 
evolutionary  improvements  including  an  upgraded  APG-66  radar,  advanced  Identification 
Friend-or-Foe  system,  Global  Positioning  System  (GPS),  and  provision  for  targeting  and 
navigation  pods.  The  most  significant  new  technology  introduced  with  MLU  installation  in 
Jordan  is  capability  to  employ  AIM-120  medium-range  air-to-air  missiles. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  speciflc  knowledge  of  these 
hardware  and  software  elements,  the  adversary  might  be  able  to  develop  countermeasures  or 
counter-tactics  that  could  reduce  weapon  system  effiectiveness. 

3.  A  determination  has  been  made  that  Jordan  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government.  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  03-23149  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  5001-OB-C 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Patriot  Systems 
Performance  will  meet  in  closed  session 
on  October  1-3,  2003,  in  Huntsville,  AL; 
October  29-30.  2003;  December  10-11, 
2003;  and  January  7-8,  2004,  at  SAIC, 
4001  N.  Fairfax  Drive,  Arlington,  VA. 
The  TaskForce  will  assess  the  recent 
perfonnance  of  the  Patriot  System  in 
OPERATION  IRAQI  FREEDOM  from 
deployment  through  use  across  the 
threat  spectnmi. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 


the  meetings,  the  Defense  Science  Board 
Task  Force  will:  assess  logistical, 
doctrine,  training,  personnel 
management,  operational  and  material 
performance;  identify  those  lessons 
learned  which  are  applicable  to  the 
development  of  the  Mediiun  Extended 
Air  Defense  System  (MEADS);  and 
assess  the  current  planned  spiral 
development  of  the  Patriot  to  ensure 
early  incorporation  of  fixes  discovered 
in  the  lessons  learned  process. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92^63,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that 
these  Defense  Science  Board  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
the  meetings  will  be  closed  to  the 
public. 

Dated:  September  5,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-23137  Filed  9-1O-03;  8:45  am) 

BILUNG  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Technology  and  Privacy 
Advisory  Committee  (TAPAC) 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  open  meeting  of  the 
Technology  and  Privacy  Advisory 
Committee.  The  purpose  of  the  meeting 
is  for  presentations  of  interest  and 
discussion  concerning  the  legal  and 
policy  considerations  implicated  by  the 
application  of  advanced  information 
technologies  to  counter-terrorism  and 
counter-intelligence  missions. 
DATES:  Monday.  September  29,  2  p.m.  to 
5  p.m.  and  Tuesday  September  30.  8 
a.m.  to  4  p.m. 

ADDRESSES:  The  Ritz  Carlton.  1250 
South  Hayes  St..  Arlington,  VA  22202. 
http://wH'w.ritzcarlton.com,  703— 41 5- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Visit 
the  Committee's  Web  site  at  http:// 
wwH'.sainc.com/tapac,  or  contact  Ms. 
Lisa  Davis.  Executive  Director. 
Technology  and  Privacy  Advisory 
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Committee,  The  Pentagon,  Room 
3E1045,  Washington,  DC  20301-3330, 
telephone  703-695-0903. 

Dated:  September  4,  2003.   ' 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-23113  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  S001-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armament  Retooling  and 
Manufacturing  Support  Public/Private 
Tasit  Force 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the  next 
meeting  of  the  Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF). 

Date  of  Meeting:  October  23,  2003. 

Place  of  Meeting:  Doubletree  Hotel 
Crystal  City,  300  Army  Navy  Drive, 
Arlington,  VA  22202. 

Time  of  meeting:  7:30  a.m.-5:30  p.m. 
on  October  23. 

Proposed  Agenda :  The  purpose  of  the 
meeting  is  to  update  the  task  force  and 
public  on  the  status  of  ongoing  actions, 
new  items  of  interest,  and  suggested 
future  direction/actions.  Topics  for  this 
meeting  will  include:  Program  Savings 
and  Economic  Impact;  National 
Marketing  Program  Update;  and 
Allocations  of  ARMS  Program  Funding. 
This  meeting  is  open  to  the  public. 
FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Perez,  U.S.  Army  Joint  Munitions 
Command,  and  Attn:  AMSJM-CCA-IA, 
Rock  Island  Arsenal,  IL  61299,  phone 
(309)  782-3360. 

SUPPLEMENTARY  INFORMATION:  The  PPTF 
encourages  the  development  of  new  and 
innovative  methods  to  optimize  the 
asset  value  of  the  Government-Owned, 
Contractor-Operated  ammunition 
industrial  base  for  peacetime  and 
national  emergency  requirements,  while 
promoting  economical  and  efficient 
processes  at  minimal  operating  costs, 
retention  of  critical  skills,  conununity 
economic  benefits,  and  a  potential 
model  for  defense  conversion.  The  U.S. 
Army,  Joint  Munitions  Command,  will 
host  this  meeting. 

A  block  of  rooms  has  been  reserved  at. 
the  Doubletree  Crystal  City  hotel  for  the 
night  of  October  22,  2003.  The 
Doubletree  Hotel  Crystal  City  is  located 
at  300  Army  Navy  Drive,  Arlington, 
Virginia  22202,  local  phone  (703)  416- 
4100.  Please  make  your  reservations  by 


800-222-8733. 


calling 
mention  the 
Public/Privat  ( 
room  prior  to 
Government 
Also  notify 
attendance  bj 
mike.perez@i  s 
3360  (DSN 
adequate 
conference 
attendees,  we 
notification 
10.  2003 
attire. 
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Be  sure  to 
f  uest  code  acronjrm  ARMS 
f  Task  Force.  Reserve  your 
September  22  nd  to  get  the 
Late  of$150.00  a  night. 

office  of  your 
notifying  Mike  Perez, 
.army.mil.  and  (309)  782- 
1-3360).  to  To  insure 
arr(^gements  (transportation, 
fa  :ilities,  etc.)  for  all 

request  your  attendance 
this  office  by  October 
Corporate  casual  is  meeting 


this  I 


79  3 


Hith 


Luz  D.  Ortiz, 

Army  Federal  I^gister  Liaison  Officer 

[FR  Doc.  03-23  [72  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  371  M>S-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 


Availability  o1 
for  Non-Excii  sive, 
Partially  Exciisive 


AGENCY 
ACTION:  Notic* 


Department  of  the  Army,  DoD. 
of  availability. 


U.S.  Patent  Applications 
,  Exclusive,  or 
Licensing 


SUMMARY:  In  a  :cordance  with  35  U.S.C. 
209  and  37  CF  R  part  404  annoimcement 
is  made  of  the  availability  for  licensing 
of  the  foUowii  g  U.S.  Patent 
Applications  1  3r  non-exclusive, 
exclusive,  or  {  artially  exclusive 
licensing  list©  1  in  under  SUPPLEMENTARY 
INFORMATION. '.  'he  inventions  listed 
below  have  bepn  assigned  to  the  United 
States  Govemiient  as  presented  by  the 
Secretary  of  tik  Army,  Washington,  DC. 
FOR  FURTHER  llfFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  Soldier  and 
Biological  Chaknical  Command,  ATTN: 
AMSSB-CC  (qidg  E4435),  APG.  MD 
21010-5424,  Hhone:  (410)  436-1158; 
Fax:  (410)  436-2534  or  E-mail: 
fohn.Biffoni@sbccom.apgea.army.mil. 

SUPPLEMENTAR  f  INFORMATION: 

1.  Title:  "Ch  smical/Biological  Escape 
Hood." 

Description:  The  present  invention  is 
directed  to  an  i  escape  hood  which  is 
relatively  inex  )ensive,  lightweight,  and 
compact,  whicji  enable  the  wearer  to 
breathe  for  a  sufficient  time  while 
escaping  or  evacuating  from  hazardous 
environments. [The  escape  hood  of  the 
present  invent  on  is  simple  in  design  for 
manufacturing  ease.  It  provides 
complete  eye  and  face  protection,  while 
minimizing  he  it  and  carbon  dioxide 
buildup  and  e>  cessive  moisture 
retention.  The  evel  and  duration  of 
protection  agai  ast  toxic  biological  and 


chemical  agents  provided  by  the  escape 
hood  make  it  especially  suitable  for 
emergency  use. 

Patent  Application  Number:  09/ 
968,091. 

Filing  Date:  1  October  2001. 

2.  Title:  "Chemical/Biological  Special 
Operations  Mask". 

Description:  This  invention  relates  to 
fill-face  respiratory  masks  adapted  for 
protecting  the  wearer  against 
biologically/chemically  hazardous, 
materials  especially  in  the  form  of 
airborne  particulates,  vapors  and 
aerosols. 

Patent  Application  Number:  09/ 
968.193. 

Filing  Date:  1  October  2001. 

Luz  D.  Ottiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-23171  Filed  ^10-03;  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Carpinteria  Shoreline,  a  Feasibility 
Study  in  the  Cfty  of  Carpinteria,  Santa 
Barbara  County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Environmental  Impact 
Statement  (EIS)  will  address 
environmental  impacts  from  measures 
being  investigated  to  include  beachfiU 
and  shoreline  stabilization  structures  to 
provide  storm  damage  and  shoreline 
protection  along  the  Carpinteria 
Shoreline  in  the  City  of  Carpinteria, 
Santa  Barbara  Coimty,  CA.  The  U.S. 
Army  Corps  of  Engineers  and  the  City 
of  Carpinteria,  California,  will  cooperate 
in  conducting  this  feasibility  study.  The 
U.S.  Army  Corps  of  Engineers  is  the 
lead  Federal  agency  for  this  study. 

The  Carpinteria  Shoreline  feasibility 
study  will  be  conducted  over  the  next 
several  years  following  a  planning 
process  that  will  include  public 
involvement  during  each  of  the  study 
phases.  The  investigation  will  address 
the  shoreline  needs  associated  with 
erosion  of  shoreline,  coastal  storm 
flooding  damages  to  public  and  private 
properties,  and  the  preservation  and 
enhancement  of  recreational 
opportunities.  The  Study  may  result  in 
a  report  recommending  that  Congress 
authorize  a  project  for  implementation 
by  the  Corps  of  Engineers  or  that 
measures  could  be  implemented  by 
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another  agency  to  address  the  problems 
and  needs  of  the  study  area.  While  final 
alternatives  have  not  been  determined  at 
this  study  initiation  phase,  the  earlier 
Reconnaissance  phase  of  the  study  and 
Section  905B  Report  identified  several 
preliminary  measures  that  could 
address  the  problems  and  needs  within 
the  study  area.  The  905B  report 
concluded  that  there  is  the  potential  for 
significant  storm  damages  from  wave 
impacts  to  existing  development  and 
facilities  along  the  1,500  feet  reach 
stretching  ft'om  Ash  Avenue  up  to 
Linden  Avenue  in  the  City  of 
Carpinteria.  A  range  of  conceptual 
alternatives  were  identified  as  having 
potential  for  having  a  Federal  interest  to 
address  the.problems  and  needs  of  the 
study  area:  (1)  Beach  Nourishment  with 
periodic  renourishment;  (2)  Artificial 
Reef  Submerged  Breakwater;  and  (3) 
Seawall.  The  feasibility  study  will 
investigate  measures  to  address  the 
problems  and  needs  and  an  array  of 
alternatives  will  be  developed  and  be 
analyzed  for  inclusion  in  the  Feasibility 
Report  and  EIS. 

DATES:  A  public  meeting  will  be  held  on 
23  September  2003  at  6:30  p.m.,  at  the 
City  Council  Chamber,  5775  Carpinteria 
Avenue,  Carpinteria,  CA  93013,  to 
discuss  the  feasibility  Study  and  to 
obtain  input  to  the  scoping  of  the  EIS. 
Comments  concerning  the  Feasibility 
Study  and  Scoping  for  the  EIS  may  be 
made  at  the  public  meeting  or  be  mailed 
to  the  following  address  by  October  27, 
2003. 

ADDRESSES:  District  Engineer,  U.S. 
Army  Corps  of  Engineers,  Los  Angeles 
District,  ATTN:  CESPL-PD-RP,  P.O. 
Box  532711,  Los  Angeles,  CA  90052- 
2325. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kirk  C.  Brus,  Enviroiunental 
Coordinator,  telephone  (213)  452-3876, 
or  Mr.  Alex  Bantique,  Study  Manager, 
telephone  {213)-452-3837.  The 
cooperating  entity,  City  of  Carpinteria, 
requests  inquiries  to  Mr.  Matthew 
Roberts,  telephone  (805)  684-5405,  ext. 
449  for  any  additional  information. 

SUPPLEMENTARY  INFORMATION: 

1.  Authorization 

Section  208  of  the  Flood  Control  Act 
of  1965  (Pub.  L.  89-298)  authorized 
feasibility  studies  for  Carpinteria 
Shoreline.  The  89th  Congress  af  the 
United  States  passed  what  became 
Public  Law  298.  Congressional  Energy 
and  Water  Development  Appropriations 
Bill  H.R.  21-22  (1995)  provided  hinds  to 
initiate  the  reconnaissance  study  for 
Carpinteria  Shoreline. 


2.  Background 

The  Carpinteria  Shoreline  is  part  of 
the  Ccirpinteria  City  Beach,  boimd  by 
the  Pacific  Ocean  to  the  west,  lies 
within  the  City  of  Carpinteria,  and  is  an 
integral  part  of  the  southern  coastal  area 
of  California  in  Santa  Barbara  County. 
The  sandy  beach  is  typically  narrow, 
and  backed  by  public  and  private 
developments.  The  Carpinteria  Salt 
Marsh  is  located  north  of  the  Carpinteria 
Shoreline  on  the  ocean  side  of  the 
Pacific  Coast  Highway  (PCH)  1,  and  is 
fed  by  the  Franklin  and  Santa  Monica 
Creeks.  The  coastal  plain  in  the  study 
area  continues  has  limited  groundwater 
resources,  partly  due  to  saltwater 
intrusion  coming  from  the  Pacific 
Ocean. 

The  Feasibility  Studies  to  be 
evaluated  by  this  Draft  EIS  will  analyze: 
(1)  Beach  Nourishment  concepts  for  the 
Carpinteria  Shoreline  using  sand 
including  vegetated  sand  dunes,  and 
periodic  beach  nourishment  operation 
and  maintenance  (O&M)  operations  to 
prevent  erosion  and  reduce  coastal 
storm  damages  to  the  shoreline;  (2) 
Artificial  Reef  Submerged  Breakwater 
(ARSB)  opportunities  located  in  the 
ocean  parallel  to  the  Carpinteria 
Shoreline  to  avoid  erosion,  and  decrease 
wave  and  coastal  storm  flooding 
damages  to  public  and  private 
properties;  and  (3)  Reinforced  Concrete 
Seawall  designs  as  part  of  the 
Carpinteria  Shoreline  to  lessen  off  shore 
wave  impact  and  storm  damages  to 
public  facilities  and  private  residences; 
(4)  Plans  for  maintaining  and  enhancing 
existing  recreational  facilities  for  the 
Carpinteria  Shoreline  to  maintain  public 
access  and  advert  a  decline  in  its 
recreational  value.  Prehistoric  and    . 
historic  cultural  resources  are  not 
known  to  exist  along  this  stretch  of  the 
Carpinteria  Shoreline. 

3.  Proposed  Action 

No  plan  of  action  has  yet  been 
identified. 

4.  Alternatives 

Alternatives  will  be  developed  as  part 
of  the  plaiming  process.  These  would 
likely  include: 

a — No  Action:  No  nourishment, 
improvement  or  reinforcement  of 
shoreline. 

b — Proposed  Alternative  Plans: 
Conceptual  feasible  alternatives  to 
prevent  erosion  and  coastal  storm 
damage  within  the  Carpinteria 
Shoreline  are  the  following:  (la)  Beach 
Nourishment  with  two  year 
renourishment  period;  (lb)  Beach 
Nourishment  with  five  year 
renourishment;  (2a)  Artificial  Reef 


Submerged  Breakwater  (ARSB)  with  one 
segment;  {2b)  ARSB  with  three 
segments;  and  (3)  Seawalls. 

5/  Scoping  Process 

Participation  of  all  interested  Federal, 
State,  and  County  resource  agencies,  as 
well  as  Native  American  peoples, 
groups  with  environmental  interests, 
and  all  interested  individuals  is 
encouraged.  Public  involvement  will  be 
most  beneficial  and  worthwhile  in 
identifying  pertinent  environmental 
issues,  offering  useful  information  such 
as  published  or  unpublished  data,  direct 
personal  experience  or  knowledge 
which  inform  decision  making, 
assistance  in  defining  the  scope  of  plans 
which  ought  to  be  considered,  and 
recommending  suitable  mitigation 
measures  warranted  by  such  plans. 
Those  wishing  to  contribute 
information,  ideas,  alternatives  for 
actions,  and  so  forth  can  furnish  these 
contributions  in  writing  to  the  points  of 
contacts  indicated  above,  or  by 
attending  public  scoping  opportunities. 
The  scoping  period  will  conclude  45 
days  after  publication  of  this  NOI. 

When  plans  have  been  devised  and 
alternatives  formulated  to  embody  those 
plans,  potential  impacts  will  be 
evaluated  in  the  DEIS.  These 
assessments  will  emphasize  at  least' 
thirteen  categories  of  resources:  land 
use,  physical  environment,  hydrology, 
biological,  esthetics,  air  quality.,  noise, 
transportation,  socioeconomic,  safety 
recreation,  cultural  resources,  and 
hazardous  material. 

Dated:  September  4,  2003. 
Richard  G.  Thompson, 

Colonel,  U.S.  Army,  Distpct  Engineer. 

[FR  Doc:  03-23173  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  3710-KF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Northwest  Range  Complex  Extension, 
Naval  Undersea  Warfare  Center, 
Division  Keyport,  Keyport,  WA 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  102  (2)  (c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  (Navy) 
announces  its  intent  to  prepare  an 
Environmental  Impact  Statement/ 
Overseas  Enviroiunental  Impact 
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Statement  (EIS/OEIS)  to  evaluate  the 
potential  environmental  impacts 
associated  with  the  extension  of  the 
Northwest  Range  Complex,  in 
Washington  state,  to  provide  additional 
space  and  volume  outside  the  existing 
operational  areas,  to  support  the 
existing  and  evolving  range  operations 
of  Naval  Undersea  Warfare  Center, 
Division  Keyport,  Keyport,  WA 
(NUWCDIVKPT).  Existing  and  evolving 
range  operations  include  requirements 
for  testing,  training,  and  evaluation  of 
manned  and  unmanned  vehicles  in 
multiple  marine  environments  to 
evaluate  system  capabilities  such  as 
guidance,  control,  and  sensor  accuracy. 
DATES:  F*ublic  scoping  meetings  will  be 
held  in  Kitsap  County,  WA.  Mason 
County,  WA,  Jefferson  County,  WA,  and 
Grays  Harbor  County,  WA,  to  receive 
oral  and/or  written  comments  on 
environmental  concerns  that  should  be 
addressed  in  the  EIS/OEIS.  The  public 
meeting  dates  are: 

1.  November  17,  2003,  6  p.m.  to  9 
p.m.,  Kitsap  County,  WA. 

2.  November  18,  2003,  6  p.m.  to  9 
p.m.,  Mason  County,  WA. 

3.  November  19,  2003,  6  p.m.  to  9 
p.m.,  Jefferson  County,  WA. 

4.  November  20,  2003,  6  p.m.  to  9 
p.m..  Grays  Harbor  County,  WA. 
ADDRESSES:  The  public  meeting 
locations  are: 

1.  Kitsap  County — Naval  Undersea 
Museum,  610  Dowell  Street,  Keyport, 
WA. 

2.  Mason  County — Belfair  Elementary 
School,  Gymnasium,  22900  NE  Highway 
3.  Belfair,  WA. 

3.  Jefferson  County — Quilcene  Public 
Schools,  Multi-Purpose  Room.  294715 
Highway  101,  Quilcene,  WA. 

4.  Grays  Harbor  County — Hoquiam 
High  School,  Cafeteria,  501  West 
Emerson,  Hoquiam,  WA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Shaari  Unger  (Code  521),  Naval 
Undersea  Warfare  Center  Div,  Keyport, 
610  Dowell  St,  Keyport,  WA  98345; 
(360)  315-7730,  fax  (360)  396-2259.  E- 
Mail:  RangeExtensionE  @efanw.navfac. 
navy.mil. 

SUPPLEMENTARY  INFORMATION:  The  Navy 
needs  to  extend  the  Northwest  Range 
Complex  operating  area  to  provide 
multiple  in-water  environments  that 
meet  the  evolving  operational 
r«quirem€mts  for  manned  and 
unmanned  vehicle  testing  in 
Washington  State.  The  Northwest  Range 
Complex  is  comprised  of  three  marine 
ranging  areas  in  the  Pacihc  Northwest 
(Washington  state):  (1)  The  Dabob  Bay 
Military  Operating  Area  (MOA),  two 
Hood  Canal  MOAs  and  the  connecting 
waters  known  as  the  Dabob  Bay  Range 
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utilities,  cultural  resources,  usual  and 
accustomed  fishing,  air  quality,  and 
noise.  The  analysis  will  include  an 
evaluation  of  the  direct,  indirect,  short- 
term,  and  cumulative  impacts.  No 
decision  will  be  made  to  implement  any 
alternative  until  the  NEPA  process  is 
completed. 

The  Navy  is  initiating  the  scoping 
process  to  identify  community  concerns 
and  local  issues  that  will  be  addressed 
in  the  EIS/OEIS.  Federal,  state,  local 
agencies,  and  interested  persons  are 
encouraged  to  provide  oral  and/or 
written  conunents  to  the  Navy  to 
identify  specific  issues  or  topics  of 
environmental  concern  that  should  be 
addressed  in  the  EIS/OEIS.  The  Navy 
will  consider  these  conmients  in 
determining  the  scope  of  the  EIS/OEIS. 

'  Written  comments  on  the  scope  of  the 
EIS/OEIS  should  be  submitted  in 
accordance  with  futxu-e  Federal  Register 
notices  for  public  scoping  meetings  and 
should  be  mailed  to:  Commander, 
Engineering  Field  Activity,  Northwest, 
Naval  Facilities  Engineering  Command, 
19917  7th  Ave  NE.,  Poulsbo,  WA  98370, 
Attn:  Code  05EC3.KK  (Mrs.  Kimberly 
Kler)  E-Mail:  RangeExtensionE 
©efanw.navfac.  navy.mil. 

Dated:  September  8,  2003. 

E.F.  McDonnel, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-23181  Filed  »-10-03;  8:45  am] 

BILLING  CODE  3810-FF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  CNO  Executive  Panel  is 
to  report  the  findings'  and 
recommendations  of  the  FORCEnet     ' 
Working  Group  to  the  Chief  of  Naval 
Operations.  This  meeting  will  consist  of 
discussions  relating  to  development  of 
FORCEnet,  the  Navy's  transformational 
architecture  for  force  integration  and 
application.  This  meeting  will  be  closed 
to  the  public. 

DATE:  The  meeting  will  be  held  on 
Friday,  September  12,  2003,  from  11:30 
a.m.  to  12  p.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Office  of  the  Chief  of  Naval 
Operations,  Room  4E660,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  David  Hughes,  CNO 
Executive  Panel.  4825  Mark  Center 
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Drive,  Alexandria,  VA  2^311,  (703)  681- 
4908,  or  Ms.  Nancy  Hamed,  (703)  681- 
4907. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  ii   section  552b(c)(l)  of 
title  5,  United  States  Code. 

Due  to  an  unavoidable  delay  in 
administrative  processing,  the  15  days 
in  advance  notice  could  not  be 
provided. 

Dated:  September  8,  2003. 

E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-23240  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.01 6A] 

Office  of  Postsecondary  Education, 
Department  of  Education; 
Undergraduate  International  Studies 
and  Foreign  Language  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2004 

Purpose  of  Program:  The 
Undergraduate  International  Studies 
and  Foreign  Language  (UISFL)  Program 
provides  grants  to  strengthen  and 
improve  undergraduate  instruction  in 
international  studies  and  foreign 
languages. 

Eligible  Applicants:  (1)  Institutions  of 
higher  education,  (2)  combinations  of 
institutions  of  higher  education,  (3) 
partnerships  between  nonprofit 
educational  organizations  and 
institutions  of  higher  education,  and  (4) 
public  and  private  nonprofit  agencies 
and  organizations,  including 
professional  and  scholarly  associations. 

Applications  Available:  September 
11,2003. 

Deadline  for  Transmittal  of 
Applications:  November  5,  2003. 

Deadline  for  Intergovernmental 
fleWew;  January  5,  2004. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$2,039,000  for  UISFL  Program  new 
awards  for  FY  2004.  The  actual  level  of 
funding,  if  any,  depends  on  final 


congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process,  if 
Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards:  $40,000- 
$130,000. 

Estimated  Average  Size  of  Awards: 
$72,821. 

Estimated  Number  of  Awards:  28. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months  for 
grants  to  single  institutions  of  higher 
education,  and  up  to  36  months  for 
grants  to  combinations  of  institutions  of 
higher  education,  to  partnerships,  and 
to  public  and  private  nonprofit  agencies 
and  organizations. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  40  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  cheirts, 
tables,  figures  and  graphs. 

•  Use  a  font  that  is  either  12 -point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch).  However,  you  may 
use  a  10-point  font  in  charts,  tables, 
figures  and  graphs. 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  or  the  one-to-two  page 
abstract  or  the  appendices.  However, 
you  must  include  all  of  the  application 
narrative  in  responding  to  the  selection 
criteria. 

We  will  reject  your  application  if-^ 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department-General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77, 79,  82,  85.  86, 
97,  98  and  99;  and  (b)  the  regulations  for 
this  program  in  34  CFR  parts  655  and 
658. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

SUPPLEMENTARY  INFORMATION:  Matching 
requirement:  Under  title  VI,  part  A, 


section  604(a)(3)  of  the  Higher 
Education  Act  of  1965.  as  amended 
(HEA),  20  U.S.C.  1124(a)(3),  UISFL 
Program  grantees  must  provide 
matching  funds  in  either  of  the 
following  ways:  (a)  cash  contributions 
from  the  private  sector  equal  to  one-  • 
third  of  the  total  project  costs;  or  (b)  a 
combination  of  institutional  and  non- 
institutional  cash  or  in-kind 
contributions  equal  to  one-half  of  the 
total  project  costs.  The  Secretary  may 
waive  or  reduce  the  required  matching 
share  for  institutions  that  are  eligible  to 
receive  assistance  under  part  A  or  part 
B  of  title  m  of  HEA,  or  under  title  V  of 
HEA. 

Priorities 

Competitive  Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  priority  in  section 
604(a)(5)  of  HEA  (20  U.S.C.  1124(a)(5)) 
(see  34  CFR  75.105(b)(2)(iv)). 

Applications  from  institutions  of 
higher  education;  or  combinations  of 
institutions  of  higher  education;  or 
partnerships  between  nonprofit 
educational  organizations  and 
institutions  of  higher  education,  that:  (a) 
Require  entering  students  to  have 
successfully  completed  at  least  two 
years  of  secondary  school  foreign 
language  instruction;  (b)  require  each 
graduating  student  to  earn  two  years  of 
postsecondary  credit  in  a  foreign 
language  or  have  demonstrated 
equivalent  competence  in  the  foreign 
language;  or  (c)  in  the  case  of  a  two-year 
degree  granting  institution,  offer  two 
years  of  postsecondary  credit  in  a 
foreign  language. 

Under  34  CFR  75.105(c)(2)(i)  we 
award  an  additional  five  points  to  an 
application  that  meets  the  priority. 

Invitational  Priorities 

We  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priorities. 

Invitational  Priority  1 

Applications  from  (1)  institutions  of 
higher  education,  (2)  combinations  of 
institutions  of  higher  education,  (3) 
partnerships  between  nonprofit 
educational  organizations  aiid 
institutions  of  higher  education,  and  (4) 
public  and  private  nonprofit  agencies 
and  organizations,  including 
professional  and  scholarly  associations, 
that  propose  projects  that  provide  in-  - 
service  training  for  k-12  teachers  in 
foreign  languages  and  international 
studies  and  strengthen  instruction  in 
international  studies  and  foreign 
languages  in  teacher  education 
programs. 
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Invitational  Priority  2 

Applications  from  (1)  institutions  of 
higher  education,  (2)  combinations  of 
institutions  of  higher  education,  (3) 
partnerships  between  nonprofit 
educational  organizations  and 
institutions  of  higher  education,  and  (4) 
public  and  private  nonprofit  agencies 
and  organizations,  including 
professional  and  scholarly  associations 
of  higher  education,  that  propose 
educational  projects  that  include 
activities  focused  on  the  targeted  worid 
areas  of  Central  and  South  Asia,  the 
Middle  East,  Russia,  the  Independent 
States  of  the  former  Soviet  Union,  and 
Africa  and  that  are  integrated  into  the 
curricula  of  the  home  institutions  or 
organizations. 

.  Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  one  or 
more  of  the  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications. 

>  Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998  (Pub.  L. 
105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999  (Pub.  L.  106-107)  encourage 
us  to  undertake  initiatives  to  improve 
our  grant  processes.  Enhancing  the 
ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts.  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  our  business 
processes. 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opoortunity  to  . 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
pohcy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

We  are  requiring  that  applications  for 
grants  for  FY  2004  under  the  UISFL 
Program  be  submitted  electronically 
using  e-Application  available  through 
the  Department's  e-GRANTS  system. 
The  e-GRANTS  system  is  accessible 
through  its  portal  page  at:  http://e- 
grants.ed.gov. 

An  applicant  who  is  unable  to  sulnnit 
an  application  through  the  e-GRANTS 
system  may  submit  a  written  request  for 
a  waiver  of  the  electronic  submission 
requirement.  In  the  request,  the 
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applicant  sh  ould  explain  the  reason  or 


prevent  the  applicant  from 
ernet  to  submit  the 
The  request  should  be 


addressed  t( :  Ms.  Christine  Corey,  U.S. 


of  Education,  1990  K  Street, 


NW.,  Suite  ^069,  Washington,  DC 
20006-852  Ik  Please  submit  your  request 
no  later  thai  two  weeks  before  the 
application  leadline  date. 

If,  within  wo  weeks  of  the 
application  leadline  date,  an  applicant 
is  unable  to  submit  an  application 
electronical  y,  the  applicant  must 
submit  a  pa|  ler  application  by  the 
application  leadline  date  in  accordance 
with  the  trai  ismittal  instructions  in  the 
application  jackage.  The  paper 
application  nust  include  a  written 
request  for  a  waiver  documenting  the 
reasons  that  prevented  the  applicant 
from  using  t  le  Internet  to  submit  the 
application. 

Pilot  Projecl  for  Electronic  Submission 
of  Applicatiins 

In  FY  200 1,  the  Department  is 
continuing  t  a  expand  its  pilot  project  for 
electronic  si  bmission  of  applications  to 
include  add  tional  formula  grant 
programs  an  d  additional  discretionary 
grant  compe  titions.  The  UISFL 
Program— C  =T)A  84.016  is  one  of  the 
programs  in  :luded  in  the  pilot  project. 
If  you  are  an  applicant  under  the  UISFL 
Program,  yo  i  must  submit  your 
application  o  us  in  electronic  format  or 
receive  a  wa  iver. 

The  pilot  )roject  involves  the  use  of 
the  Electron  c  Grant  Application  System 
(e-Applicatim).  Users  of  e-Application 
will  be  entei  ing  data  on-line  while 
completing  heir  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  o  us.  The  data  you  enter  on- 
line will  be  aved  into  a  database.  We 
shall  contin  le  to  evaluate  the  success  of 
e-Applicatic  n  and  solicit  suggestions  for 
its  improvei  lent. 

If  you  par  icipate  in  e-Application, 
please  note  he  following: 

•  When  y  ju  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  i  »peration.  We  strongly 
recommend  that  you  do  not  wait  until 
application  leadline  date  to  initiate  an 
e-Applicatic  n  package. 

•  You  wil  I  not  receive  additional 
point  value  )ecause  you  submit  a  grant 
application  n  electronic  format,  nor 
will  we  pen  ilize  you  if  you  submit  an 
application  n  paper  format. 

•  You  mi  St  submit  all  documents 
electronical  y,  including  the 
Application  for  Federal  Education 
Assistance  (  lD  424),  Budget 
Information  -Non-Construction 
Programs  (E  D  524),  and  all  necessary 
assurances  <  nd  certifications. 


•  Your  e-Application  must  comply 
with  any  page  limit  requirement 
described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavailability:  If  you  are  prevented 
from  submitting  your  application  on  the 
application  deadline  date  because  the  e- 
Application  system  is  unavailable,  we 
will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

1 .  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system,  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
application  deadline  date;  or  (b)  The  e- 
Application  system  must  be  unavailable 
for  any  period  of  time  during  the  last 
hour  of  operation  (that  is,  for  any  period 
of  time  between  3:30  and  4:30  p.m., 
Washington,  DC  time)  on  the 
application  deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  or 
to  confirm  the  Department's 
acknowledgement  of  any  system 
unavailability  you  may  contact  either  (1) 
the  person  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  or  (2)  the  e-GRANTS  help  desk 
at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  UISFL  Program  at: 
http://e-grants.ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Corey,  U.S.  Department  of 
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Education,  International  Education  and 
Graduate  Programs  Service,  1990  K 
Street,  NW,  Suite  6069,  Washington,  DC 
20006-8521.  Telephone:  (202)  502-7629 
or  via  Internet:  christine.corey@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 
JTo  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  http:// 
www.  ed.gov/offices/HEP/iegps/. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1124. 
Dated:  September  8,  2003. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[FR  Doc.  03-23182  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Amendment  to  the  Record  of  Decision 
for  the  Department  of  Energy's  Final 
Programmatic  Environmental  Impact 
Statement  for  Long-Term  Management 
and  Use  of  Depleted  Uranium 
Hexaflouride 

agency:  Department  of  Energy. 


ACTION:  Amendment  to  Record  of 
Decision. 


SUMMARY:  Pursuant  to  lOCFR  1021.315, 
the  Department  of  Energy  (DOE)  is 
amending  the  Record  of  Decision  (ROD) 
for  its  Final  Programmatic 
Environmental  Impact  Statement  for 
Alternative  Strategies  for  the  Long-Term 
Management  and  Use  of  Depleted 
Uranium  Hexaflouride  (DOE/EIS-0269) 
(DUFe  PEIS)  issued  in  August,  1999  (64 
FR  43358;  August  10, 1999).  The  DOE 
has  now  decided  to  transfer  up  to  1,700 
of  the  approximately  4,700  cylinders 
containing  DUFe  from  the  East 
Tennessee  Technology  Park  (ETTP)  in 
Oak  Ridge,  Tennessee,  to  its  storage 
facilities  at  DOE's  enrichment  facility  at 
Portsmouth,  Ohio,  between  2003  and 
2005. 

The  August  1999  ROD  was  based  on 
the  analysis  in  the  DUFe  PEIS,  and 
annoimced  that  DOE  anticipated 
shipment  of  approximately  4,700 
cylinders  containing  DUFf,  from  ETTP  to 
a  conversion  facility.  The  DOE  did  not 
identify  the  specific  location  for 
shipment  of  ETTP  cylinders  at  that  time, 
but  intended  to  leave  that  decision  until 
it  had  concluded  site-specific  National 
Environmental  Policy  Act  (NEPA) 
review.  However,  on  August  2,  2002, 
while  site-specific  review  was 
underway,  the  President  signed  the 
2002  Supplemental  Appropriations  Act 
for  Further  Recovery  From  and 
Response  To  Terrorist  Attacks  on  the 
United  States  (Pub.  L.  107-206).  In 
pertinent  part,  this  law  required  DOE  to 
award  a  contract  wiAin  30  days  of 
enactment  for  the  design,  construction, 
and  operation  of  a  DUFe  conversion 
plant  at  each  of  the  DOE  sites  at 
Paducah,  Kentucky,  and  Portsmouth, 
Ohio.  In  response  to  Public  Law  107- 
206,  on  August  29,  2002,  DOE  awarded 
a  contract  to  Uranium  Disposition 
Services,  LLC  (UDS).  Now  that  a 
destination  has  been  identified  for  the 
DUFe  cylinders,  DOE  is  amending  its 
August  1999  ROD  to  ship  up  to  1,700 
DUFe  cylinders  at  ETTP  to  Portsmouth 
beginning  in  2003  through  2005. 

Pursuant  to  10  CFR  1021.314c,  DOE 
prepared  a  Supplement  Analysis  (SA)  to 
discuss  the  circimistances  that  are 
pertinent  to  deciding  whether  to  prepare 
a  new  Supplemental  EIS.  DOE 
determined  that  no  fiulher  NEPA 
documentation  is  required.  DOE  intends 
to  transport  the  ETTP  cylinders  and 
continue  its  site-specific  NEPA  reviews 
of  the  conversion  facilities. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  long-term 
management  and  use  of  depleted 
uranium  hexafluoride  or  to  receive 
copies  of  the  SA,  initial  ROD  or  this 


Amended  ROD  contact:  Gary  S. 
Hartman,  U.S.  Department  of  Energy, 
Oak  Ridge  Operations  Office,  Oak  Ridge, 
Tennessee  37831,  telephone  (865)  576- 
0273,  fax  (865)  576-0746,  e-mail: 
hartmangs@oro.doe.gov.  For  general 
information  on  the  DOE  NEPA  process, 
contact  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Compliance. 
EH-42/Forrestal  Building,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585-0119,  telephone 
(202)  586—4600,  or  leave  a  message  at 
(800)  472-2756. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

DUFe  results  from  the  process  of 
making  uranivim  suitable  for  use  as  fuel 
for  nuclear  power  plants  or  for  military 
applications.  The  use  of  turanium  in 
these  applications  requires  increasing 
the  proportion  of  the  uraniiun-235 
isotope  foimd  in  natural  uranium  ' 

through  an  isotopic  separation  process 
called  uranium  enrichment.  Gaseous 
difiiision  is  the  enrichment  process 
currently  used  in  the  United  States.  The 
DUFe  that  is  produced  as  a  result  of 
enrichment  typically  contains  0.2 
percent  to  0.4  percent  uranium-235  and 
is  stored  as  solid  in  large  metal 
cylinders  at  the  gaseous  diffusion 
facilities.  Large-scale  uranium 
eiu-ichment  in  the  United  States  began 
as  part  of  atomic  bomb  development 
during  World  War  II.  Uranium 
enrichment  activities  were  subsequently 
continued  under  the  U.S.  Atomic 
Energy  Commission  and  its  successor 
agencies  including  DOE.  Uranium 
enrichment  was  carried  out  at  three 
locations:  the  K-25  Plant  (now  called 
the  East  Tennessee  Technology  Park  or 
ETTP)  at  Oak  Ridge,  Tennessee,  the 
Paducah  Site  in  Kentucky  and  the 
Portsmouth  Site  in  Ohio.  EKDE  maintains 
approximately  700,000  metric  tons"(l 
metric  ton  or  mt  =  1,000  kilograms,  or 
approximately  2,205  pounds)  of  DUFe  in- 
about  58,000  cylinders  stored  at  the 
Paducah,  Portsmouth,  and  ETTP  sites. 
DUFft  is  stored  as  a  solid  at  all  three  sites 
in  steel  cylinders.  Each  cylinder  holds 
approximately  9  to  12  metric  tons  of 
material.  The  cylinders  usually  are 
stacked  two  layers  high  in  outdoor  areas 
called  "yards."  The  Paducah  site  has 
approximately  36,200  DUFf,  cylinders, 
the  Portsmouth  Site  has  approximately 
16.100  DUF6  cylinders,  and  the  ETTP 
has  approximately  4.700  DUFs 
cylinders. 

Beginning  in  1994,  the  DOE  began 
work  on  a  Programmatic  Envfronmental 
Impact  Statement  (PEIS)  to  select  a  new 
long-term  strategy  for  managing  its 
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inventory  of  DUFfe.  After  it  selected  its 
long-term  strategy  in  the  PEIS,  the  DOE 
intended  to  conduct  site-specific 
environmental  review  in  accordance 
with  NEPA  to  identify  specific  sites  and 
technologies  necessary  to  carry  out  the 
strategy. 

In  the  DUFb  PEIS.  the  DOE  analyzed 
a  wide  spectrum  of  alternatives  for  the 
conversion  of  DUF6  into  products  as 
well  as  alternatives  for  storage  and 
disposal  of  the  DUFe  and  the  products 
made  from  it.  The  Final  DUF^  PEIS 
(DOE/EIS-0269)  can  be  found  on  the 
World  Wide  Web  at  http:// 
web.ead.anl.gov/umnium.  As  part  of  the 
analysis,  DOE  estimated  the  potential 
transportation  impacts  for  each  of  the 
alternatives  by  rail  and  truck.  Because 
the  sites  for  the  conversion  fagilities  had 
not  yet  been  selected,  transportation 
impacts  were  evaluated  for  distances 
ranging  from  155  to  3,100  miles,  a  range 
that  anticipated  shipments  to  Paducah 
or  Portsmouth  or  a  new  conversion 
facility. 

In  the  1999  ROD,  the  DOE  decided, 
among  other  things,  that  it  would  take 
the  necessarj'  steps  to  promptly  convert 
its  DUFe  inventory',  that  it  would  select 
the  location  of  the  actual  conversion 
facilities  in  a  project-specific  EIS,  and 
that  it  anticipated  shipping 
approximately  4,700  cylinders  from 
ETTP  to  the  conversion  facilities.  On  the 
issue  of  transportation,  the  ROD 
recognized  that  the  primary  impacts 
from  transportation  are  related  to 
accidents.  If  shipments  were 
predominantly  by  truck,  it  was 
estimated  that  zero  fatalities  would  be 
expected  for  the  no-action  alternative, 
approximately  two  fatalities  for  the 
long-term  storage  as  DUFa  alternative, 
and  up  to  four  fatalities  for  each  of  the 
other  alternatives.  Shipment  by  rail 
would  result  in  similar,  but  slightly 
smaller,  impacts.  Severe  transportation 
accidents  could  also  cause  a  release  of 
radioactive  material  or  chemicals  from  a 
shipment  that  could  have  adverse  health 
effects.  AU  alternatives,  other  than  no 
action  and  long-term  storage  as  UFe, 
could  involve  the  transportation  of 
relatively  large  quantities  of  chemicals 
such  as  ammonia  and  anhydrous 
hydrogen  fluoride  (HF)  because  their 
use  would  be  required  in  the  conversion 
process.  Severe  accidents  involving 
these  materials  could  result  in  releases 
that  caused  fatalities  with  HF  posing  the 
largest  potential  hazard.  However, 
because  of  the  low  probability  of  such 
accidents,  the  maximum  calculated  risk 
for  these  accidents  would  be  zero 
fatalities.  If  HF  were  to  be  neutralized  to 
calcium  fluoride  (CaFa)  at  the 
conversion  facility,  the  risks  associated 
with  its  transportation  would  be 


eliminated]  There  would  be  risks 
associated  With  transportation  of  CaF;; 
however,  tl  lese  risks  would  be  much 
less  than  th  ose  associated  with 
transportat  on  of  HF. 

Public  Li  w  105-204,  signed  into  law 
in  July  199 »,  while  the  DUFe  PEIS  was 
being  prepj  red.  directed  the  Secretary  of 
Energy  to  s  jbmit  to  Congress  a  plan  for 
the  constru  ^tion  of  plants  at  Paducah 
and  Portsm  ou,th  to  convert  the  DUFs 
inventory,  n  the  ROD,  the  DOE  noted 
that  it  had  i  submitted  the  plan  as 
required  ar  d  that  it  planned  to  review 
these  propc  sed  activities  in  subsequent 
NEPA  revi«  w.  DOE  initiated  its 
Conversion  Plan  on  July  30, 1999,  by 
announcin    the  availability  of  a  draft 
Request  for  Proposals  (RFP)  for  a 
contractor  o  design,  construct,  and 
operate  DU  "e  conversion  facilities  at  the 
Paducah  ai  d  Portsmouth  sites. 

On  Octol  er  31,  2000,  DOE  issued  a 
final  RFP  U  >  procure  a  contractor  to 
design,  con  struct,  and  operate  DUFa 
conversion  facilities  at  the  Paducah  and 
Portsmoutl  sites.  The  RFP  stated  that 
any  conver  lion  plants  that  would  be 
built  woul(  have  to  convert  the  DUFt,  to 
a  more  stab  e  chemical  form  that  would 
be  suitable  for  either  beneficial  use  or 
disposal.  On  September  18,  2001.  the 
DOE  publis  hed  a  Notice  of  Intent  (NOI) 
in  the  Fede  ral  Register  (66  FR  48123}, 
announcinj ;  its  intention  to  prepare  a 
site-specific  EIS  for  the  proposed  action 
to  construe  ,  operate,  maintain,  and 
decontamii  ate  and  decommission  two 
DUFe  convi  srsion  facilities  at 
Portsmoutl ,  Ohio,  and  Paducah, 
Kentucky.  ,  ^s  noted  above,  DOE 
originally  { lanned  to  wait  until  it 
finished  its  site-specific  EIS  review 
before  trani  porting  any  of  the  cylinders. 
That  plan  1  as  changed  with  the  advent 
of  Public  Law  107-206. 

Public  L{  w  107-206,  the  2002 
Supplemer  tal  Appropriations  Act  for 
Further  Ret  overy  From  and  Response  to 
Terrorist  A  tacks  on  the  United  States, 
was  signed  by  the  President  on  August 
2,  2002.  Th  is  law  required,  in  pertinent 
part,  that  w  ithin  30  days  of  its 
enactment  DOE  was  required  to  award 
a  contract  f  jr  the  scope  of  work 
described  i  i  the  October  2000  RFP, 
including  c  esign,  construction,  and 
operation  c  f  a  DUFe  conversion  plant  at 
each  of  the  Department's  sites  at 
Paducah,  K  entucky  and  Portsmouth, 
Ohio.  In  CO  npliance  with  the  law,  on 
August  29,  2002,  the  DOE  awarded  a 
contract  to  Uranium  Disposition 
Services,  L  ..C  (hereafter  referred  to  as 
UDS),  for  c  mstruction  and  operation  of 
the  two  ma  idated  conversion  facilities. 
The  DOE  a  so  reevaluated  the 
appropriati  scope  of  its  site-specific 
INIEPA  revi(  w  and  decided  to  prepare 


two  separate  EISs,  one  for  the  plant 
proposed  for  the  Paducah  site  and  a 
second  for  the  Portsmouth  site.  This    ' 
change  in  approach  was  announced  in 
the  Federal  Register  on  April  28,  2003 
(68  FR  22368J. 

Now  that  Congress  has  determined 
the  locations  for  the  conversion  plants, 
DOE  intends  to  begin  shipping  a  portion 
of  its  DUF6  inventory,  up  to  1,700  DUFe 
cylinders,  from  ETTP  to  Portsmouth    . 
beginning  in  2003.  Portsmouth  was 
chosen  based  on  the  availability  of 
storage  capacity  and  the  desire  to 
balance  cylinder  inventory.  It  is 
important  that  DOE  begin  to  ship  DUFe 
from  ETTP  in  order  to  satisfy  the  terms 
of  a  Consent  Order  with  the  Tennessee 
Department  of  Environment  and 
Conservation  with  respect  to  the 
management  of  DUFe  at  the  ETTP  site. 
DOE  has  agreed  to  remove  all  known 
DUFe  cylinders  from  ETTP  by  2009,  in 
accordance  with  applicable  regulatory 
requirements. 

At  the  same  time,  DOE  will  continue 
with  its  site-specific  NEPA  review  to 
determine  the  exact  locations  at  the 
Portsmouth  and  Paducah  sites  for  the 
conversion  facilities  and  to  analyze  the 
impacts  of  shipping  cylinders  to  these 
sites. 

Basis  for  Decision 

Pursuant  to  10  CFR  1021.314(c),  the 
Department  has  prepared  a  Supplement 
Analysis  to  determine  whether  or  not  a 
new  or  supplemental  EIS  is  required  for 
the  proposed  action.  Specifically,  the 
Supplement  Analysis  was  prepared  to 
determine  whether  the  DUFe  PEIS 
sufficiently  analyzed  the  transportation 
of  up  to  1,700  full  DUFe  cylinders.  On 
the  basis  of  the  Supplement  Analysis, 
the  estimated  impacts  from  the 
proposed  transportation  campaign  are 
less  than  or  equal  to  those  described  in 
the  PEIS  for  shipment  of  the  entire 
ETTP  cylinder  inventory.  Therefore,  no 
new  or  supplemental  EIS  is  necessary, 
and  no  further  NEPA  documentation  is 
required. 

As  part  of  the  DUFe  PEIS,  the  DOE 
analyzed  the  potential  environmental 
impacts  of  transporting  4,683  full  DUFe 
cylinders  from  ETTP  to  an  unspecified 
location  within  the  continental  United 
States  at  three  different  distances:  250 
km  (155  mi),  1,000  km  (620  mi),  and 
5,000  km  (3,100  mi).  Transportation  by 
both  truck  and  rail  was  considered.  The 
assessment  considered  risks  during  both 
routine  (incident-free)  transportation 
conditions  as  well  as  from  accidents. 
Because  destination  sites  for  the 
cylinders  were  not  known  at  the  time, 
the  impacts  were  estimated  on  the  basis 
of  representative  national  average  route 
statistics.  National  average  accident 
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occiirrence  rates  (accidents  per  million 
miles)  and  fatality  rates  (accident 
fatalities  per  million  miles)  were  used 
for  accident  calculations  for  truck  and 
rail  shipments.  Transportation  of  both 
Department  of  Transportation  compliant 
and  noncompliant  cylinders  was 
analyzed.  The  noncompliant  cylinders 
were  assumed  to  be  transported  in 
overpacks  or  have  their  contents 
transferred  into  compliant  cylinders  at 
ETTP  before  being  transported  off-site. 

The  potential  receptors  of  exposure 
resulting  from  DUFe  transport 
considered  in  the  PEIS  analyses 
included  workers  who  load  and  uaload 
the  cylinders,  transportation  crews,  and 
members  of  the  general  public  who  live 
along  the  trcmsportation  routes,  as  well 
as  members  of  the  public  who  share  the 
roads  or  rest  stops  with  the  DUFe 
cylinder  transport  vehicles.  The 
assessment  also  considered  impacts  to 
maximally  exposed  individuals  for 
several  very  specific  exposure  scenarios, 
such  as  vehicle  inspectors,  persons  in 
vehicles  stopped  next  to  a  shipment, 
and  a  resident  living  along  a  site 
.  entrance  or  exit  road.  Both  radiological 
and  nom-adiological,  including  chemical 
and  vehicle  related,  impacts  were 
estimated. 

Similar  to  the  assessment  of  DUFe 
cylinders  at  ETTP,  the  DOE  also 
analyzed  the  potential  impacts  from 
transporting  die  approximately  53,000 
DUFe  cylinders  under  its  management 
responsibility  at  its  Portsmouth  and 
Paducah  sites  to  an  unspecified  location 
in  the  continental  United  States  over 
similar  distances. 

The  Supplement  Analysis  analyzes 
the  health  and  environmental  impacts  of 
shipments  of  up  to  1,700  DUFe 
cylinders  from  ETTP  to  the  Portsmouth 
site  in  2003  through  2005.  The  resuh  of 
this  analysis  and  a  separate  report  on 
transportation  of  DUFe  cylinders  to 
Portsmouth  and  Paducah  prepared  by  B. 
M.  Biwer.ef  al.;  Transportation  Impact 
for  Shipment  of  Uranium  Hexafluoride 
(UFt)  Cylinders  From  the  East 
Tennessee  Technology  Park  to  the 
Portsmouth  and  Paducah  Gaseous 
Diffusion  Plants  ANL  EAD/TM-1 12. 
Argonne  National  Laboratory,  Argonne, 
IL.  October  2001  subsequent  to  the  PEIS 
were  then  compared  to  the  results  in  the 
DUFe  PEIS.  The  Supplement  Anedysis 
concluded  as  follows: 

The  estimated  collective  population  risks 
for  the  proposed  shipment  of  up  to  1,700 
DUF6  cylinders  from  ETTP  to  Portsmouth  by 
truck  are  compared  with  the  results  from  the 
Argonne  report  and  the  DUFa  PEIS  in  Table 
6.  In  general,  the  collective  risks  for  the 
proposed  campaign  are  less  than  the 
projected  risks  presented  in  the  PEIS  for  the 
shipment  of  ETTP  DUFe  cylinders  over  1,000 


km  and  much  less  than  the  PEIS  results  for 
shipment  over  5,000  km.  The  one  exception 
is  the  risk  estimate  for  vehicle  emissions  (i.e., 
exhaust  emissions  and  fugitive  dust),  which 
is  somewhat  greater  for  the  proposed 
shipment  campaign  than  the  estimates  in  the 
PEIS  because  of  the  use  of  a  revised  method 
of  estimating  such  risks.  However,  the  total 
number  of  estimated  fatalities  from  all  causes 
for  the  campaign  is  much  less  than  one  and 
well  within  the  bounds  of  the  PEIS  analysis. 

With  respect  to  potential  exposures  of 
individual  members  of  the  public,  the 
estimated  doses  and  risks  to  maximally 
exposed  individuals  for  the  proposed 
shipments  would  be  the  same  as  the  per- 
event  results  presented  in  the  PEIS.  The 
probability  of  being  exposed  to  multiple 
shipments  during  the  proposed  campaign 
would  be  less  than  would  be  estimated  for 
the  PEIS  because  of  the  fewer  number  of 
shipments  considered. 

The  maximum  estimated  consequences  for 
severe  accidents  for  the  proposed  shipments 
would  also  be  the  same  as  those  reported  in 
the  PEIS.  Because  the  number  of  shipments 
and  the  cumulative  shipment  distances 
would  be  considerably  less  than  those  in  the 
PEIS,  the  probability  of  such  an  accident's 
occurring  also  would  be  less.  Thus,  the 
overall  risk  posed  by  such  a  severe  accident, 
which  is  deflned  as  the  product  of  the 
accident  consequence  and  the  estimated 
probability,  for  the  proposed  campaign 
would  be  less  than  for  the  shipments 
considered  in  the  PEIS. 

Potential  impacts  at  ETTP  from  the 
preparation  of  the  cylinders  for  shipment  for 
the  proposed  campaign  would  also  be  less 
than  those  reported  in  the  PEIS.  The  PEIS 
considered  preparation  of  up  to  2,342 
compliant  cylinders  for  shipment,  compared 
with  1,700  cylinders  being  considered  in  this 
SA. 

Decision 

Based  on  the  Supplement  Analysis, 
the  DOE  has  concluded  that  the 
estimated  impacts  for  the  proposed 
transport  of  up  to  1,700  ETTP  DUFe 
cylinders  are  less  than  or  equal  to  those 
analyzed  in  the  PEIS  for  shipment  of  the 
entire  ETTP  cylinder  inventory. 
Therefore,  no  supplemental  EIS  is 
necessary,  and  no  further  NEPA 
documentation  is  required.  The  DOE 
hereby  amends  the  ROD  for  the  Final 
Programmatic  Environmental  Impact 
Statement  for  Alternative  Strategies  for 
the  Long-Term  Management  and  Use  of 
Depleted  Uranium  Hexaflouride  issued 
in  August  1999  (64  FR  43358;  August 
10,  1999).  The  DOE  has  now  decided  to 
transfer  up  to  1,700  of  the 
approximately  4,700  cylinders 
containing  DUFe  from  the  East 
Tennessee  Technology  Park  (ETTP)  in 
Oak  Ridge,  Tennessee,  to  its  storage 
facilities  at  DOE's  enrichment  facility  at 
Portsmouth,  Ohio,  between  fiscal  years 
2003  and  2005.  Portsmouth  was  selected 
based  on  the  availability  of  storage 
capacity  and  the  desire  to  balance 


cylinder  inventor}'.  The  DOE's  site- 
specific  NEPA  reviSw  will  continue  as 
before. 

Issued  in  Washington,  DC,  this  28th  day  of 
August,  2003. 

Jessie  Hill  Roberson,  ' 

Assistant  Secretan'  for  Environmental 
Management. 

[FR  Doc.  03-23167  Filed  d-10-03;  8:45  am) 

BILUNG  COOe  6450-01 -P 


DEPARTMENT  OF  ENERGY 
International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  hidustry  Advisory  Board 
(lAB)  to  the  International  Energy 
Agency  (lEA)  will  meet  on  September 
18,  2003,  at  the  Sony  Center  at 
Potsdamer  Platz,  Berlin,  Germany;  and 
on  September  19,  2003,  in  connection 
with  an  lEA  seminar  on  Oil  Stocks  and 
New  Challenges  in  the  Oil  Market, 
hosted  by  the  German  Federal  Ministry 
of  Economy  and  Labor  on  the  same  date 
at  Schamhorststrasse  34-37,  Berlin, 
Germany. 

FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  M.  Bradley.  Assistaiit  General 
Counsel  for  International  and  National 
Security  Programs,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  202-586- 
6738. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)lA)(i))  (EPCA). 
the  following  notice  of  meeting  is 
provided: 

A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  at  the  Sony 
Center  at  Potsdamer  Platz,  Berlin, 
Germany,  on  September  18,  2003,  from 
3  p.m.  to  6  p.m.  The  agenda  for  the  lAB 
meeting  is  as  follows: 
I.  Welcome,  Review  of  Agenda,  and 

Introductions 
n.  Near-term  Goals  of  the  lEA 
m.  Overview  of  Upcoming  Work  at  lEA 

IV.  Progress  Report:  International 
Energy  Forum  &  lEA  World  Energy 
Outlook  2003 

V.  Introduction  of  Draft^OuUine  for 
Emergency  Response  Exercise  3 
(ERE3) 

VI.  Discussion  of  Design  Questions  for 
ERE3 

VII.  Closing  and  Review  of  Upcoming 
lAB  Meetings 

A  meeting  of  the  lAB  will  be  held  on 
September  19,  2003,  in  connection  with 
a  Seminar  on  Oil  Stocks  and  New 
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Challenges  in  the  Oil  Market,  sponsored 
by  the  lEA  and  hosted  by  the  German 
Federal  Ministry  of  Economy  and  Labor 
at  Schamhorststrasse  34-37,  Berlin, 
Germany,  commencing  at  9:15  a.m.  The 
purpose  of  this  notice  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  the 
lEA-sponsored  Seminar,  which  is 
scheduled  to  be  held  at  the  same  time 
and  location. 

The  agenda  for  the  Seminar  is  under 
the  control  of  the  ifiA.  It  is  ej^pected  that 
the  lEA  will  adopt  the  following  agenda: 

Opening 

I.  Opening  Speeches 

Session  1:  Dynamics  of  Global  Oil 
Market  and  Challenges  to  Oil  Security 

I.  Recent  Oil  Market  Events,  Near-Term 

Risks  and  the  Continuing  Importance 

of  Strategic  Stocks 
n.  Industry's  Perspective  on  Recent  Oil 

Market  Events  and  the  Role  of  the  lEA 

and  Strategic  Stocks 
in.  Discussion 

IV.  The  Post  Iraq  Oil  Market  and  the 
Role  of  Strategic  Stocks 

V.  Global  Investment  Outlook  to  2030: 
Key  Trends  and  Uncertainties 

VI.  Discussion 

Session  2:  Oil  Security  and 
Stockholding 

I.  Overview  of  lEA  Member  Country 

Stockholding  Regimes 
n.  Discussion 
m.  Stocks,  Data  and  the  Oil  Market 

IV.  Public  Stocks,  Mandatory  Industry 
Stocks  and  Fair  Competition  in  the 
Market 

V.  Emergency  Reserves  and  the  Growing 
Use  of  Bilateral  Stockholding  Tickets 

VI.  Discussion 

Session  3:  A  Global  Framework  for 
Future  Oil  Security 

I.  Recent  Developments  in  Stockholding 
by  Non-Member  Countries 

II.  The  Role  of  Non-Member  Consuming 
Countries  in  Global  Oil  Supply 
Security:  Strategic  Stocks 

in.  How  Will  the  Producer/Consumer 
Dialogue  Promote  Stability  in  Global 
Energy  Markets? 

IV.  Discussion 

Concluding  Discussion — ^Key  Issues  for 
the  Future  of  Oil  Security 

I.  Summary  of  the  Chairmen  and 

Discussion 
n.  Conclusion 

As  provided  in  section  252(cKl){A){ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)),  the 
meeting  of  the  LAB  on  September  18  is 
open  only  to  representatives  of  members 
of  the  LAB-and  their  counsel; 


representat  ves  of  members  of  the  lEA's 
Standing  G  oup  on  Emergency 
Questions  ( SEQ);  representatives  of  the 
Departraen  s  of  Energy,  Justice,  and 
State,  the  F  jderal  Trade  Commission, 
the  Genera]  Accounting  Office, 
Committees  of  Congress,  the  lEA,  and 
the  Eiu-ope4n  Commission;  and  invitees 
of  the  lAB,  iie  SEQ,  or  the  lEA^  The 
expected  pi  irticipants  at  the  lEA- 
sponsored  I  teminar  on  September  19 
include  Government  members  of  the 
SEQ,  representatives  of  the  German 
Federal  Mil  listry  of  Economy  and  Labor, 
representat  ves  of  the  lEA  Secretariat, 
and  represe  ntatives  of  members  of  the 
lAB. 

Issued  in  ^  Washington,  DC,  September  5, 
2003. 

Samuel  M.  B  radley. 

Assistant  Ge,  leral  Counsel  for  International 
and  Nationa.  Security  Programs. 
(FR  Doc.  03-  J3166  Filed  9-10-03;  8:45  am] 
BILUNG  CODE    4SO-01-P 


DEFARTMiNT  OF  ENERGY 
Energy  Infdrmation  Administration 


infi  >rmation  i 


Agency 
Activities 
Review;  C<^ment 


Collection 
Submission  for  OMB 
Request 


Enfergy  Information 
stra  ion  (EIA),  Department  of 
(DO  I). 


AGENCY 

Admini 
Energy 

ACTION:  Agency 
activities: 
comment  r 


information  collection 
siibmission  for  OMB  review; 
<  quest. 


SUMMARY: 
Petroleum 
to  the  Offic ! 
(OMB)  for 
extension 
3507(h)(1) 
Act  of  1995 
3501'  et  seq 


The 


EIA  has  submitted  the 
Marketing  Program  Surveys 
of  Management  and  Budget 
ifeview  and  a  three-year 
V  ith  revisions  under  section 
Qf  the  Paperwork  Reduction 
(Pub.  L.  104-13)  (44  U.S.C. 


enc  ed 


ensure 
due  date, 
7285)  or  e- 
recommi 
726  Jacksoi 
20503. 
be 
copy  of 


yovr 


DATES:  Coni  ments  must  be  filed  by 
October  14,  2003.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  diffi<  ;ult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Office  r  for  DOE  listed  below  as 
soon  as  pos  sible. 

ADDRESSES:  Send  comments  to  OMB 
Desk  Officer  for  DOE,  Office  of 
Informatior  and  Regulatory  Affairs, 
Office  of  M  magement  and  Budget.  To 
rece  pt  of  the  comments  by  the 
SI  bmission  by  FAX  (202-395- 
I  lail  [BAUen@omb.eop.gov)  is 
The  mailing  address  is 
Place  NW.,  Washington,  DC 
ThepMB  DOE  Desk  Officer  may 
telephoi^d  at  (202)  a95-3087.  (A 

comments  should  also  be 


provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller.  To 
ensure  receipt  of  the  comments  by  the 
due  date,  submission  by  FAX  (202-287- 
1705)  ore-mail 

[herbert.miller@eia.doe.gov}  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (El-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Mr.  Miller  may  be  contacted  by 
telephone  at  (202)  287-1711. 
SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title;  (2)  the  sponsor  [i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
applicable);  (4)  the  type  of  request  [i.e., 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e.,  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  [i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Petroleum  Marketing  Program 
Surveys— EIA-14,  "Refiners"  Monthly 
Cost  Report";  EIA-182,  "Domestic  Crude 
Oil  First  Purchase  Report';  EIA-782A, 
"Refiners'/  Gas  Plant  Operators" 
Monthly  Petroleum  Product  Sales 
Report';  EIA-782B,  "Resellers'/ 
Retailers"  Monthly  Petroletmi  Product 
Sales  Report';  EIA-782C,  "Monthly 
Report  of  Petroleum  Products  Sold  Into 
States  for  Consumption';  EIA-821, 
"Annual  Fuel  Oil  and  Kerosene  Sales 
Report';  EIA-856,  "Monthly  Foreign 
Crude  Oil  Acquisition  Report";  EIA-863, 
"Petroleum  Product  Sales  Identification 
Survey';  EIA-877,  "Winter  Heating 
Fuels  Telephone  Survey';  EIA-878, 
"Motor  Gasoline  Price  Survey';  and 
EIA-888,  "On-Highway  Diesel  Fuel 
Price  Survey." 

2.  Energy  Information  Administration. 

3.  OMB  Number  1905-0174. 

4.  Revision. 

5.  Mandatory. 

6.  The  Petroleiun  Marketing  Program 
Siuveys  collect  information  on  costs, 
sales,  prices,  and  distribution  for  crude 
oil  and  petroleum  products.  Data  are 
published  in  petroleimi  publications 
and  in  multi-fuel  reports.  Respondents 
are  refiners,  first  purchasers  of  domestic 
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crude  oil,  gas  plant  operators,  resellers/ 
retailers,  motor  gasoline  wholesalers, 
suppliers,  distributors  and  importers. 

On  March  25,  2003,  EIA  issued  a 
Federal  Register  notice  soliciting 
comments  on  these  surveys.  Since  that 
time,  EIA  has  decided  to  collect  the 
information  reported  on  the  Forms  EIA- 
863,  EIA-878,  and  EIA-888  as 
confidential  in  accordance  with  the 
Confidential  Information  Protection  and 
Statistical  Efficiency  Act  of  2002  (Title 
V  of  Public  Law  107-347).  In 
accordance  with  CIPSEA,  the 
information  would  be  used  exclusively 
for  statistical  purposes. 

7.  Business  or  other  for-profit. 

8.  122,534  hours  (15,373  respondents 
times  X  7.4  responses  per  year  times 
1.07  hours  per  response). 

Please  refer  to  the  supporting 
statement  as  well  as  the  proposed  forms 
and  instructions  for  more  information 
about  the  purpose,  who  must  report, 
when  to  report,  where  to  submit,  the 
elements  to  be  reported,  detailed 
instructions,  provisions  for 
confidentiality,  and  uses  (including 
possible  nonstatistical  uses)  of  the 
information.  For  instructions  on 
obtaining  materials,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  (44  U.S.C;  3501  et  seq.]. 

Issued  in  Washington,  DC,  September  4, 
2003. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[FR  Doc.  03-23168  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7557-2] 

Clean  Air  Act  Advisory  Committee 
Notice  of  Meeting 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19,  1990,  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical 
scientific,  and  enforcement  policy 
issues. 

Open  Meeting  Notice:  Pursuant  to  5 
U.S.C.  App.  2  section  10(a)(2),  notice  is 


hereby  given  that  the  Clean  Air  Act 
Advisory  Committee  will  hold  its  next 
open  meeting  on  Wednesday,  October 
15,  2003.  ft-om  approximately  8:30  a.m. 
to  2:30  p.m.  at  the  Grove  Park  Inn 
Resort,  290  Macon  Avenue,  Asheville, 
North  Carolina.  Seating  will  be  available 
on  a  first  come,  first  served  basis.  Three 
of  the  CAAAC's  Subcommittees  (the 
Linking  Energy,  Land  Use, 
Transportation,  and  Air  Quality 
Concerns  Subcommittee;  the  Permits/ 
NSR/Toxics  Subcommittee;  and  the 
Economics  Incentives  and  Regulatory 
Innovations  Subcommittee)  will  hold 
concurrent  meetings  on  Tuesday, 
October  14,  2003,  from  approximately 
8:30  a.m.  to  12  p.m.  at  the  Park  Grove 
Inn  Resort,  the  same  location  as  the  full 
Committee. 

Inspection  of  Committee  Documents: 
The  committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  CAAAC  meeting  minutes, 
will  be  available  by  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  under  docket 
item  A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-566-1742;  FAX  202-566-1741. 

FOR  FURTHER  INFORMATION  concerning 
this  meeting  of  the  full  CAAAC,  please 
contact  Paul  Rasmussen,  Office  of  Air 
and  Radiation,  US  EPA  (202)  564-1306, 
FAX  (202)  564-1352  or  by  mail  as  US 
EPA,  Office  of  Air  and  Radiation  (Mail 
code  6102  A),  1200  Pennsylvania 
Avenue,  NW.  Washington,  DC  20004. 
For  information  on  the  Subcommittee 
meetings,  please  contact  the  following 
individuals:  (1)  Linking  Transportation, 
Land  Use  and  Air  Quality  Concerns — 
Robert  Larson,  734-214-4277;  Debbie 
Stackhouse,  919-541-5354;  and  (2) 
Economic  Incentives  and  Regulatory 
Innovations — Carey  Fitzmaurice,  202- 
564-1667.  Additional  information  on 
these  meetings  and  the  CAAAC  and  its 
Subcommittees  can  be  found  on  the 
CAAAC  Web  Site:  tvMTV.eps.gov/oar/ 
caaac/. 

Dated:  September  3,  2003. 
Robert  0.  Brenner, 

Principal  Deputy  Assistant  Administrator  for 

Air  and  Radiation. 

[FR  Doc.  03-23165  Filed  9-10-03;  8:45  am) 

BILLING  CODE  6560-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7557-1] 

PIN  2040-AD93 

Stakeholder  Meeting  Concerning 
Development  of  "Revisions  to  the 
Unregulated  Contaminant  Monitoring 
Regulation  for  Public  Water  Systems"; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Section  1445  (a)  (2)  (42  U.S.C. 
300J-4  (a))  of  the  Safe  Drinking  Water 
Act  (SDWA),  as  amended  in  1996, 
requires  the  Environmental  Protection 
Agency  (EPA)  to  promulgate  regulations 
establishing  criteria  for  a  monitoring 
program  for  unregulated  contaminants. 
Monitoring  shall  vary  based  on  system 
size,  source  water,  and  contaminants 
likely  to  be  found.  The  SDWA  also 
specifies  that  for  systems  serving  10,000 
persons  or  fewer,  only  a  representative 
sample  of  systeins  must  monitor.  Per 
SDWA,  EPA  is  required  to  issue,  every 
5  years,  a  list  of  not  more  than  30 
unregulated  contaminants  to  be 
monitored  by  public  water  systems.  The 
first  list  of  unregulated  contaminant-s 
was  published  on  September  17,  1999 
(64  FR  50556).  A  second  list  is 
scheduled  to  be  proposed  by  August 
2004. 

The  purpose  of  this  notice  is  to 
announce  a  public  stakeholder  meeting 
to  present  information  to  stakeholders 
concerning  the  status  of  the  Agency's 
efforts  in  the  areas  of  analyte  selection, 
analytical  methods,  sampling  design, 
determination  of  minimiun  reporting 
levels,  and  other  possible  revisions  to 
the  current  regulation. 

DATES:  The  meeting  will  be  held  on 
October  29,  2003,  from  9  a.m.  until  5 
p.m..  Eastern  standard  time. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Holiday  Inn  Rosslyn,  in  the 
Shenandoah  Room  on  the  2nd  floor,  at 
1900  North  Fort  Myer  Drive,  Arlington, 
VA  22209.  The  Inn  is  located  one  block 
north  of  the  Rosslyn  Virginia  Metro  stop 
on  the  orange  and  blue  lines.  The  Inn's 
telephone  number  is  (703)  807-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  on  the  location,  or 
general  backgroimd  information,  please 
contact  the  Safe  Drinking  Water  Hotline, 
phone:  (800)426-4791  or  (703)285- 
1093,  e-mail:  hotline-sdwa@epa.gov.  For 
technical  information  contact  David  J. 
Munch,  Regulation  Manager  for  the 
"Revisions  to  the  Unregulated 
Contaminant  Monitoring  Regulation  for 
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Public  Water  Systems,"  USEPA,  Office 
of  Ground  Water  and  Drinking  Water, 
Mail  Code  140,  26  West  Martin  Luther 
King  Drive,  Cincinnati,  Ohio  45219.  E- 
mail:  munch.dave@epa.gov.  An 
informational  package  will  be  prepared 
for  the  meeting  and  available  at  the 
meeting  site  on  October  29,  2003.  If  you 
wish  to  receive  this  package  prior  to  the 
meeting,  contact  Maureen  Devitt  of  The 
Cadmus  Group  at 
Mdevitt@cadmusgroup.com. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Statements  from  the  public  will  be  taken 
if  time  permits.  This  meeting  will  be 
held  in  a  building  that  is  accessible  to 
persons  using  wheel  chairs  and 
scooters.  Any  person  needing  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Susan  Bjork  at  The  Cadmus 
Group  at  (61 7)  673-7166  or 
Sbjork@cadmusgroup.com  ,  as  soon  as 
possible,  but  preferably  no  less  than  five 
business  days  before  the  scheduled 
meeting. 

Dated:  September  5.  2003. 
Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 

Water. 

IFR  DOC.-03-23162  Filed  9-10-03;  8:45  am] 

BiLUNG  CODE  6S60-50-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7557-3] 

Public  Notice 

On  September  4.  2003,  the  U.S. 
Environmental  Protection  Agency. 
Region  9  ("EPA")  entered  a  Complaint/ 
Consent  Agreement  and  (Proposed] 
Final  Order  ("CA/FO")  in  In  the  Matter 
of  I.E.  McAmis.  Inc.  The  CA/FO 
proposes  to  issue  a  Final  Order  pursuant 
to  section  309(g)  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1319(g),  to  J.E. 
McAmis,  Inc.  ("McAmis")  assessing  a 
civil  penalty  of  $70,000  for  violations  of 
section  404  of  the  CWA. 

The  CA/FO  resolves  allegations  that 
MeAihis  violated  section  404  of  the 
CWA  on  various  occasions  between 
August  and  November  2001  while 
performing  maintenance  dredging  of  the 
Larkspur  Ferry  Channel,  by  discharging 
dredged  material  into  San  Francisco 
Bay,  a  "water  of  the  United  States," 
without  CWA  authorization.  During  the 
project,  dredged  material  was 
discharged  outside  of  the  designated 
SF-11  disposal  site,  and  other  dredged 
material  was  discharged  in  San 
Francisco  Bay  that  was  not  authorized 
to  be  dredged  at  all. 
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Division. 
!3163  Filed  9-10-03;  8:45  am] 


S60-50-P 


FEDERAL  i  iCCOUNTiNG  STANDARDS 
ADVISORY  BOARD 

Notice  of  A  /ailabiiity  of  Two  New 
Exposure  Drafts 

agency:  Fe  leral  Accounting  Standards 
Advisory  Bpard. 


ce  of  Two  New  Exposure 
Estimates  for  Direct 
Guarantee  Subsidies 
I  ederal  Credit  Reform  Act 
to  Technical  Release  3: 
d  Auditing  Direct  Loan  and 
Subsidies  Under  the 
Reform  Act]  and 
0^timates  for  Direct  Loan  and 
Subsidies  Under  the 
Reform  Act 

to  Technical  Release  3: 
d  Auditing  Direct  Loan  and 
Subsidies  Under  the 
Reform  Act). 


:  Pursuant  to  the  Federal 
Committee  Act  (Pub.  L.  No. 
amended,  section  10(a)(2), 
Rules  of  Procedure,  as 
October,  1999,  notice  is 
that  the  Accounting  and 
Committee  has 


P(  licy  I 


published  two  new  exposure  drafts, 
Auditing  Estimates  for  Direct  Loan  and 
Loan  Guarantee  Subsidies  Under  the 
Federal  Credit  Reform  Act 
(Amendments  to  Technical  Release  3: 
Preparing  and  Auditing  Direct  Loan  and 
Loan  Guarantee  Subsidies  Under  the 
Federal  Credit  Reform  Act)  and 
Preparing  Estimates  for  Direct  Loan  and 
Loan  Guarantee  Subsidies  Under  the 
Federal  Credit  Reform  Act 
(Amendments  to  Technical  Release  3: 
Preparing  and  Auditing  Direct  Loan  and 
Loan  Guarantee  Subsidies  Under  the 
Federal  Credit  Reform  Act) 

A  summary  of  the  proposed 
Statements  follows:  The  purpose  of 
proposed  Technical  Release  3  is  to 
amend  the  guidance  for  auditors  to 
audit  credit  subsidy  estimates  provided 
in  the  original  technical  release  (July 
1999).  The  most  significant  changes 
made  in  this  amended  TR3  are  (1)  the 
removal  of  the  preparation  guidance 
from  this  amended  TR  to  only  include 
the  audit  guidance  and  (2)  procedural 
changes  updating  the  document  to 
reflect  new  guidance  and  changes  in 
terminology  in  the  area  of  credit  reform 
[e.g.,  SFFAS  18  &  19;  and  OMB  Circular 
A-11). 

The  purpose  of  proposed  Technical 
Release  6  is  to  amend  the 
implehientation  guidance  for  agencies  to 
prepare  and  report  credit  subsidy 
estimates  provided  in  the  original 
technical  release  (July  1999).  The  most 
significant  changes  made  between  the 
original  TR3  and  this  amended  TR  are 
(1)  the  removal  of  the  audit  guidance 
from  this  amended  TR  to  only  include 
the  preparation  guidance;  (2) 
clarification  of  OMB 's  role  in  the  credit 
subsidy  estimation  and  re-estimation 
process;  and  (3)  credit  subsidy  re- 
estimates  may  now  include  6  months  of 
actual  data  and  6  months  of  projected 
estimates. 

Respondents  are  encouraged  to 
comment  on  any  part  of  the  exposure 
drafts.  Written  comments  are  requested 
by  October  5,  2003,  and  should  be  sent 
to:  Wendy  M.  Comes,  Executive 
Director,  Federal  Accounting  Standards 
Advisory  Board,  441  G  Street,  NW., 
Suite  6814,  Washington,  DC  20548. 

Copies  of  the  Exposure  Drafts  can  be 
obtained  by  contacting  FASAB  at  202- 
512-7350  or  valentinem@fasab.gov. 
Additionally,  the  Exposure  Drafts  will 
be  available  on  FASAB's  home  page 
h  ttp  ://www.fasab.gov/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Comes,  Executive  Director,  441 
G  Street,  NW.,  Mail  Stop  6K17V. 
Washington,  DC  20548,  or  call  (202) 
512-7350. 
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Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463. 

Dated:  September  5,  2003. 
Wendy  M.  Comes, 

Executive  Director. 

(FR  Doc.  03-23112  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  1610-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MD  Docket  No.  03-83;  DA  03-2557] 

Assessment  and  Collection  of 
Regulatory  Fees  For  Fiscal  Year  2003 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMIMARY:  The  Commission  announces 
that  Fiscal  Year  (FY)  2003  regulatory 
fees  are  due  by  September  24,  2003. 
DATES:  Effective  September  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  Helvajian,  Office  of  Managing 
Director  at  (202)  418-0444  or  Rob 
Fream,  Office  of  Managing  Director  at 
(202) 418-0408. 
SUPPLEMENTARY  INFORMATION: 

Federal  Communications  Commission; 
Public  Notice 

Released:  July  30,  2003. 

Regulatory  Fees  Due  September  24, 
2003 

The  Federal  Communications 
Commission  announced  today  that 
Fiscal  Year  (FY)  2003  regulatory  fee 
payments  are  due  by  September  24, 
2003  from  the  over  2,200  companies  in 
47  regulated  categories — such  as 
television,  radio,  cable,  wireless 
telephone,  interstate  telephone,  satellite, 
paging/messaging,  and  microwave — 
who  are  required  to  pay  fees  by  47 
U.S.C.  159  (Pub.  L.  103-66). 
Cumulatively,  Congress  requires  the 
Commission  to  collect  $269,000,000  in 
regulatory  fees  for  FY  2003.  These  fees 
are  collected  to  recover  the  regulatory 
costs  associated  with  the  Commission's 
enforcement,  policy  and  rulemaking, 
user  information,  and  international 
activities. 

What  Do  I  Owe? 

Regulatees  pay  differing  fees 
dependent  on  a  variety  of  factors  such 
as  number  of  subscribers,  number  of 
assigned  telephone  numbers,  and 
revenue.  Currently,  regulatees  must 
calculate  the  fees  they  owe  based  on 
these  varying  factors.  In  the  future  we 
hope  to  make  the  process  simpler  by 
sending  all  organizations  a  simple 
postcard  with  the  amount  owed. 


To  find  out  what  your  organization 
owes  for  FY  2003  Regulatory  Fees— refer 
to  the  industry-appropriate  What  I  Owe 
Fact  Sheet. 

Payment  Process  ' 

Regulatory  fee  payments  are  due 
September  24,  2003.  Payments  may  be 
made  to  Mellon  Bank  at  any  time 
through  September  24,  2003.  Payments 
received  after  11:59  p.m.  on  September 
24,  2003  will  be  assessed  a  25%  late 
payment  penalty. 

All  payments  MUST  be  accompanied 
by  an  FCC  Registration  Number  (FRN). 
After  completing  Form  159  you  can 
make  payment  by  check,  credit  card, 
electronic  transfer,  or  wire  transfer. 
Checks  must  be  mailed,  along  with 
Form  159  to:  Federal  Commiuiications 
Commission,  Regulatory  Fees,  P.O.  Box 
358835,  Pittsburgh,  PA  15251-5835. 

If  you  prefer  to  send  your  payment  by 
coiuier  to  a  lockbox  address  your 
envelope  and  have  it  delivered  to: 
Federal  Communications  Commission, 
Regulatory  Fees,  c/o  Mellon  Client 
Service  Center,  500  Ross  Street,  Room 
670,  Pittsburgh,  PA  15262-0001,  Attn: 
FCC  Module  Supervisor. 

Payments  that  are  misdirected  to  the 
FCC  in  Washington,  DC  will  be 
forwarded  to  Mellon  Bank  in  Pittsburgh, 
PA;  however,  this  could  result  in  a  late 
filing  that  would  therefore  be  subject  to 
the  25%  late  payment  fee. 

The  quickest  and  easiest  way  to  pay 
is  using  a  credit  card  through  the  Fee 
Filer  service  {http://www.fcc.gov/fees/ 
feefiler.html).  For  more  information  on 
acquiring  a  FRN— refer  to  the  Use  of  the 
FCC  Registration  Number  Fact  Sheet;  for 
more  information  on  how  to  pay — refer 
to  the  Payment  Methods  Fact  Sheet. 

FCC  Form  159  Remittance  Advice 

Form  159  (FCC  Remittance  Advice) 
and,  as  necessary,  Form  159-C  (Advice 
Continuation  Sheet)  must  accompany 
all  regulatory  fee  payments.  Form  159 
allows  payers  to  report  information  on 
one  or  more  payment  items  (e.g., 
revenues,  call  signs,  or  a  combination  of 
any  two).  Use  Form  159-C  to  report 
additional  payments.  Reproduced  forms 
are  acceptable.  Detailed  instructions  on 
how  to  correctly  complete  these  forms 
are  contained  in  the  What  You  Owe  Fact 
Sheets  for  each  service  category.  You 
must  list  each  entity  separately  on 
Forms  159/159-C.  Written  attachments 
are  not  acceptable.  Failure  to  properly 
complete  Forms  159/159-C  will  delay 
the  processing  of  your  regulatory  fee 
payment. 

Ways  to  obtain  Form  159: 

•  Go  to  http://www.fcc.gov/ 
formpage.html. 


•  Call  the  FCC's  Form  Distribution 
Center  at  1-800-41 8-FORM  [3676]. 

•  Pick  up  the  form  at  the  Commission 
in  Room  TW-B200. 

Regulatees  may  submit  Form  159 
information  electronically  by  accessing 
the  FCC  Fee  Filer  system  at  http:// 
www.fcc.gov/fees/feefiler.html. 
Information  on  how  to  file  electronically 
via  the  Fee  Filer  system  will  follow  in 
a  subsequent  Public  Notice. 

Other  Questions 

The  following  Fact  Sheets  are 
available  on  the  Internet  at  http:// 
www.fcc.gov/fees/regfees.htm} . 
Use  of  the  FCC  Registration  Number 

(FRN)  is  Mandatory 
Waivers,  Reductions  and  Deferments  of 

Regulatory  Fees 
Payment  Methods  for  Regulatorv'  Fees 
Regulatory  Fee  Exemptions 
What  You  Owe— Interstate 

Telecommunications  Service 

Providers 
What  You  Owe — Cable  Television 

Systems 
What  You  Owe — Media  Services 

Licensees 
What  You  Owe — Commercial  Wireless 

Services 
What  You  Owe — International  and 

Satellite  Services  Licensees 

Additional  Information 

Those  who  do  not  have  Internet 
access  can  obtain  FCC  forms  by  calling 
(800)  418-FORM  (3676),  or  (202)  418- 
3676.  Pubhc  Notices  and  Fact  Sheets 
can  be  ordered  by  calling  (888)  225- 
5322.  Materials  can  also  be  obtained  by 
writing  to:  Federal  Communications 
Commission,  ATTN:  Consumer 
Information  Center,  445  12th  Street, 
SW.,  Washington,  DC  20554. 

Federal  Communications  Commission. 

Mariene  H.  Dorteh, 

Secretary.  ' 

[FR  Doc.  03-23130  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  671 2-01 -4> 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

Previously  Announced  Date  and 
Time:  Thursday,  September  11,  2003.  10 
a.m.  Meeting  Open  to  the  Public.  This 
Meeting  Was  Cancelled. 
DATE  AND  TIME:  Wednesday,  September 
17,2003,10  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  Hearing  will  be  open  to  the 
public. 

MATTER  BEFORE  THE  COMMISSION: 
LaRouche's  Committee  for  a  New 
Bretton  Woods. 
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PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-23249  Filed  9-9-03;  11:03  am] 

BILUNG  CODE  6715-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

IProgram  Announcement  04004] 

Public  Health  Conference  Grant 
Program;  Notice  of  Availability  of 
Funds  Amendment 

A  notice  annoimcing  the  availability 
of  Fiscal  Year  2004  funds  to  fund  a 
Grant  Agreement  to  Support  Public 
Health  Conference  Support  Grant 
Agreement  published  in  the  Federal 
Register  on  August  28,  2003,  Volume 
68,  Number  167,  pages  51781-51785. 
The  notice  is  amended  as  follows:  On 
page  51782,  first  column,  under  Section 
B.  Purpose,  second  paragraph,  the 
sentence,  "Conferences  on  Access  to 
Quality  Health  Services,  Family 
Planning,  Food  Safety,  Health 
Commimications,  Medical  Product 
Safety,  Substance  Abuse,  and  Vision 
and  Hearing,  are  not  priority  focus  areas 
of  CDC  or  ATSDR,  and  shoi'ild  be 
directed  to  other  Federal  Agencies" 
should  be  removed. 

Dated:  September  4,  2003. 
Sandra  R.  Manning,  CGFM, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-23156  Filed  9-10-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  fdr  Disease  Control  and 
Preventioa 

[Program  Announcement  03030] 

Controlling  Asthma  in  American  Cities 
Project  Pl^se  11  Intervention 
Implementation  Amendment 
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BILLING  CODE 


Estimates 


Regulation 


124.704<b)  and  707 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  OfGce  of  Management 


is  amended  as  follows: 
,  Section  D.  Funding,  delete 

'It  is  expected  that  the 
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budget  period  within  a 
d  of  up  to  five  years." 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-^43-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Grants  for  Hospital 
Construction  and  Modernization — 
Federal  Right  of  Recovery  and  Waiver 
of  Recovery  (42  CFR  Part  124,  Subpart 
H)  (OMB  No.  0915-0099}— Revision 

The  regulation  known  as  "Federal 
Right  of  Recovery  and  Waiver  of 
Recovery,"  provides  a  means  for  the 
Federal  Government  to  recover  grant 
funds  and  a  method  of  calculating 
interest  when  a  grant-assisted  facility 
under  Titles  VI  and  XVI  of  the  Public 
Health  Service  Act  is  sold  or  leased,  or 
there  is  a  change  in  use  of  the  facility. 
It  also  allows  for  a  waiver  of  the  right 
of  recovery  under  certain  circumstances. 
Facilities  are  required  to  provide  written 
notice  to  the  Federal  Government  when 
such  a  change  occurs;  and  to  provide 
copies  of  sales  contracts,  lease 
agreements,  estimates  of  current  assets 
and  liabilities,  value  of  equipment, 
expected  value  of  land  on  the  new 
owner's  books  and  remaining 
depreciation  for  all  fixed  assets  involved 
in  the  transactions,  and  other 
information  and  documents  pertinent  to 
the  chemge  of  status. 


)F  Annualized  Hour  Burden 


No.  of  respond- 
ents 


10 


Respot  ses  per  re- 
spondent 


1 


Hours  per  re- 
sponse 


1.25 


Total  burden 
hours 


12.5 


and  Budge ;,  New  Executive  Office 
Building,  |oom  10235,  Washington,  DC 
20503. 


Dated:  September  3,  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  03-23091  Filed  9-10-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtii 

Submission  for  0MB  Review; 
Comment  Request;  Assessment  for 
NIH  Minority  Researcti/Training 
Programs:  Phase  3 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Research  Council,  on  behalf  of  the 
National  Institutes  of  Health  (NIH),  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  February  7, 
2003,  on  pages  6492-3,  and  allowed  60 
days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  aiid  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 

Proposed  Collection 

Title:  Assessment  for  NIH  Minority 
Research/Training  Programs:  Phase  3. 
Type  of  Information  Collection  Request: 
NEW.  Need  and  Use  of  Information 
Collection:  The  goal  of  this  study  is  to 
assess  and  analyze  NIH  minority  trainee 
educational  and  career  outcomes  to 
determine  which  programs  and  which 
features  of  programs  have  been  most 
successful  in  helping  individual 
students  and  faculty  members  move 
toward  productive  careers  as  research 
'^  scientists.  The  primary  objectives  of  the 
study  are  to  determine  how  well  NIH 
minority  research/training  programs  are 
working  and  what  additional  factors 
contribute  to  minority  trainee  success, 
including  characteristics  of  individual 
participants,  the  academic  institutions 
where  they  received  NIH  research/ 
training  support  and/or  obtained  their 
terminal  degree. 

In  addition  to  conducting  an 
assessment  and  analysis  of  the  programs 
based  upon  information  in  existing  NIH 
databases,  current  and  former  NIH 
trainees  will  be  asked  to  participate  in 
a  voluntary  telephone  interview  in 
which  they  will  be  asked  to  comment  on 
aspects  of  their  research  training 
experience.  Trainees  asked  to 
participate  in  the  survey  will  include 
individuals  who  received  research 
training  in  underrepresented  minority- 


targeted  programs  and  non-targeted 
programs,  and  who  received  support  at 
academic  levels  ranging  from  their 
undergraduate  years  to  the  faculty  level. 
This  data  collection  will  involve  the  use 
of  computer-assisted  telephone 
interviewing  (CATI)  software. 

Program  administrators  at  training 
grant  recipient  institutions  will  be 
interviewed  by  telephone  to  obtain  their 
perspectives  on  the  training  programs. 
The  results  of  the  program  administrator 
interviews  will  help  the  NIH  determine 
(1)  The  ways  and  extent  to  which  NIH 
minority  research/training  programs 
work;  (2)  which  featiues  of  minority 
programs  have  been  the  most  successful 
in  helping  individual  students  and 
faculty  members  move  a  step  forward 
toward  productive  careers  as  research 
scientists;  (3)  what  programmatic, 
environmental,  or  other  factors  increase 
the  likelihood  of  minority  training 
programs  and  their  participating 
trainees  achieving  success;  and  (4)  how 
to  better  assess  NIH  minority  training 
programs.  These  interviews  will  provide 
a  depth  and  quality  of  data  that  is  not 
available  through  database  query  alone. 

Frequency  of  response:  one-time. 
Affected  Public:  Individuals.  Type  of 
Respondent:  Individuals  who  have 
participated  in  NIH  minority  training 
programs.  Estimated  Number  of 
Respondents:  1.200;  Estimated  Number 
of  Responses  per  Respondent:  1 ; 
Average  Rurden  Hours  Per  Response:  .5; 
and  Estimated  Total  Annual  Burden 
Hours  Requested:  600.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology 'and  assimiptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 


public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20053,  Attention:  Desk 
Officer  for  NIH.  To  request  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  contact:  Dr.  Joan  Esnavra, 
Program  Officer,  Board  on  Biology, 
National  Research  Council  Room  341 B, 
National  Academies,  2101  Constitution 
Ave.,  NW.,  Washington,  DC  20418,  or 
call  non-toll-free  number  (202)  334- 
2539,  or  e-mail  your  request,  including 
your  address,  to  jesnayra@nas.edu. 
Comments  Due  Date:  Conunents 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  September  3,  2003. 
John  Ruffin, 

Director,  National  Center  on  Minority  Health 
and  Health  Disparities.  Nationallnsiitutes 
of  Health. 

[FR  Doc.  03-23107  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
H — Clinical  Groups. 

Date:  October  27-30,  2003.  t 

Time:  8  a.m.  to  8  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Caithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Blvd.,  Gaithersbui^g,  MD  20878. 

Contact  Person:  Deborah  R.  Jaffe,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
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Activities,  National  Cancer  Institute,  NIH, 
6116  Executive  Boulevard,  Room  8038,  MSC 
8328,  Bethesda,  MD  20892.  (301)  496-7721. 
dj86k@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Constructton; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 
Dated:  September  3,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Off.  e  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23100  Filed  9-10-03;  8:45  am] 
BIUJN6  C006  4140-01.-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Nui  .ing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  bet:losed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel, 
NINR  T32  Training  Grant  Applications. 

Date:  October  15,  2003. 

Time:  8:15  a.m.  to  5  p.m.  c 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Jeffi^y  M.  Chemak,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Institute  of  Nursing 
Research.  6701  Democracy  Plaza,  Suite  712, 
MSC  4870,  Bethesda,  MD  20817,  (301)  402- 
6959,  chemak@nih.gov. 

(Catalogue  of  Federal  Domestic 
Assistance  Program  Nos.  93.361, 
Nursing  Research,  National  Institutes  of 
Health,  HHS) 


Dated:  September : 
LaVeme  Y. : 

Director,  Offic 

Committee  i 

[FR  Doc.  03-2J3098  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4  40-01-M 


3,  2003. 

.  S^ingfield, 

!  of  Federal  Advisory 
Pdficy. 


DEPARTME  ^  OF  HEALTH  AND 
HUMAN  SEi  VICES 

National  Institutes  of  Health 

National  Inakitute  of  Arthritis  and 
Muscuiositflfetai  and  SIcin  Diseases; 
Notice  of  Cibsed  Meeting 


Pursuant 
Federal 
amended  (5 
is  hereby 
meeting. 

The 
public  in 
provisions 
552b(c)(4) 
as  amended 
the  discussi 


section  10(d)  of  the 
Adv  sory  Committee  Act,  as 
J.S.C.  appendix  2),  notice 
gi\  en  of  the  following 


meeti  ig 


will  be  closed  to  the 
ac(  ordance  with  the 
s  it  forth  in  sections 
aid  552b(c)(6),  Title  5  U.S.C, 
The  grant  applications  and 
( ins  could  disclose 
confidential  trade  secrets  or  commercial 
property  sue  h  as  patentable  material, 
and  persona  information  concerning 
individuals  issociated  with  the  grant 
applications  the  disclosure  of  which 
would  const  tute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


;  Spec  al 


Name  of  Cdfnmittee 
Arthritis  and 
Diseases 
Center  Core 

Date:  Septeinber 

Time:  6:30 

.Agenda  .-To 
applications. 

Place:  Holiday 
Wisconsin  Av  enue 

Contact  Pel  ion 
Health  Scient  st 
Institute  of  Ai  Ihritis 
Skin  Diseases 
800,  Bethesda , 


(Catalogue  of 
Program  Nos. 
Musculoskeletal 
National  Insti 

Dated:  Sept  imber 


National  Institute  of 
]  klusculoskeletal  and  Skin 
Emphasis  Panel,  Review  of 


Gfants. 

30-October  1,  2003. 
m.  to  5  p.m. 
review  and  evaluate  grant 

Inn  Chevy  Chase,  5520 
,  Chevy  Chase,  MD  20815. 
Affab  AAnsari,Ph.D., 
Administrator,  National 

and  Musculoskeletal  and 
6701  Democracy  PlazR,  Suite 
MD  20892,  (301)  594-^952. 


""ederal  Domestic  Assistance 
93.846,  Arthritis, 

and  Skin  Diseases  Research, 
utes  of  Health,  HHS) 
3,  2003. 
S^ingfield, 

of  Federal  Advisory 


me 


LaVeme  Y. 

Director,  Offu 

Committee  Pdticy. 

[FR  Doc.  03-i3099  Filed .9-1 0-03;  8:45  am 

BILUNG  CODE  4|  40-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the    • 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
Research  Program  Projects. 

Date:  November  5,  2003. 

Time:  8:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  DoubleTree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Con  tact  Person ;  Teresa  Nesbitt ,  PhD , 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  National  Institutes  of  Health, 
6701  Democracy  Blvd.,  Suite  800,  Bethesda, 
MD  20892,  (301)  594-4958. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Lated:  September  3.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-23102  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUKiAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  folio    'ng 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidentieil  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel  Review  of 
Research  Project  Grants. 

Date:  October  17,  2003. 

Time:  12:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Aftab  A  Ansari,  PhD., 
Health  Scientist  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza,  Suite 
800,  Bethesda,  MD  20892,  (301)  594-4952. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  3,  2003. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23103  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
■:  public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel  Review  of 
Research  Project  Grants. 

Date:  October  17,  2003. 


Time:  8:30  a.m.  to  11:55  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Aftab  A.  Ansari.  PhD., 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  September  3,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23104  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Alzheimers 
Center  #1. 

Date:  September  24-26,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Chew  Chase,  MD 
20815. 

Contact  Person:  William  Cruce,  PhD.. 
Scientific  Review  Administrator,  National 
Institute  on  Aging,  National  Institutes  of 
Health.  Scientific  ReWew  Office,  7201 
Wisconsin  Avenue,  Gateway  Bldg.  2C212, 
Bethesda,  MD  20814-9692,  301-402-7704, 
cru  ce  K'@nia.nih  .gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Human 
Genetics. 

Date:  September  30,  2003. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institute  on  Aging,    * 
Gateway  Building,  7201  Wisconsin  Avenue. 
2C212,  Bethesda,  MD  20814.  (Telephone 
Conference  Call). 

Contact  Person:  Alicja  L.  Markowska.  PhD., 
DSC,  Scientific  Re\aew  Office,  National 
Institute  on  Aging,  Gateway  Building  Suite 
2C212,  7201  Wisconsin  Avenue,  Bethesda, 
MD,  20814,  301-402-7703, 
markowsa@nia.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. Determinants 
of  Retirement  Behavior. 

Da«e:  October  3,  2003. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue, 
2C212,  Bethesda,  MD  20814,  (Telephone 
Conference  Call). 

Contact  Person:  Alfonso  R.  Latoni,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue.  Room  2C12,  Bethesda,  MD  20892, 
301/496-9666, /afo/7ja@mai7.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Imaging. 

Date:  October  7,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue, 
2C212,  Bethesda,  MD  20814.  (Telephone 
Conference  Call). 

Contact  Person:  Alicja  L.  Markowska,  PhD., 
DSC,  Scientific  Review  Office,  National 
Institute  on  Aging,  Gateway  Building  Suite 
2C212.  7201  Wisconsin  Avenue,  Bethesda,  - 
MD  20814,  301-402-7703. 
markowsa@nia.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group.  Biological  Aging 
Review  Committee. 

Date:  October  7-8,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Alessandra  M.  Bini.  PhD., 
Health  Scientist  Administrator,  Scientific 
Review  Office.  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue,  Bethesda.  MD  20892,  301-402- 
7708. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Behavior  and 
Social  Science  of  .'\ging  Review  Committee. 

Date:  October  9-10,  2003. 

Time:  4  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda.  MD  20814. 

Contact  Person:  Alfonso  R.  Latoni.  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Office.  National  Institute  on  Aging, 
Gateway  Building  2C212.  7201  Wisconsin 
Avenue,. Bethesda,  MD  20892.  301/496-9666, 
latonia@maH.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Clinical  Aging 
Review  Committee. 
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Oite:  October  16-17.  2003. 

Time:  5  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda,  MD  20815. 

Contact  Person:  Alicja  L.  Markowska,  PhD., 
DSC,  Scientific  Review  Administrator, 
Scientific  Review  Office,  National  Institute 
on  Aging,  Gateway  Building  Suite  2C212, 
7201  Wisconsin  Avenue,  Bethesda,  MD 
20814.  301-402-7703, 
markowsa@nia.nib.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Menopause. 

Date:  October  27,  2003. 

Time:  2  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue, 
2C212,  Bethesda,  MD  20814,  (Telephone 
Conference  Call). 

Contact  Person:  4licja  L.  Markowska,  PhD., 
DSC,  Scientific  Review  Office,  National 
Institute  on  Aging,  Gateway  Building  Suite 
2C212.  7201  Wisconsin  Avenue,  Be&esda, 
MD  20814,  301-^02-7703, 
marMowsa@nia .  nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  3,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-23105  Filed  9-10-03;  8:45  am] 
BHJJNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
pubUc  as  indicated  below,  with 
attendance  limited  to  space  available, 
hidividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  portions  of  the  meeting  devoted 
to  the  review  and  evaluation  of  journals 
for  potential  indexing  by  the  National 
Library  of  Medicine  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B).  Title  5  U.S.C.  as  amended. 
Premature  disclosure  of  the  titles  of  the 


journals  as  {  otential  titles  to  be  indexed 
by  the  Natio  lal  Library  of  Medicine,  the 
discussions,  and  the  presence  of 
individuals  i  issociated  with  these 


publications 


could  significantly 
frustrate  theireview  and  evaluation  of 
individual  journals. 

Name  of  Committee:  Literature  Selection 
Technical  Reiiiew  Committee. 

Date:  Octobfer  9-10.  2003. 

Open:  October  9,  2003,  9  a.m.  to  11  a.m 

Agenda:  Acfciinistrative^eports  and 
program  disci  ssions. 

Place:  Natic  nal  Library  of  Medicine, 
Building  38, 1  oard  Room,  2nd  Floor,  Center 
Drive,  Bethes(  a,  MD  20814. 

Closed:  Oct  iber  9,  2003, 11  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  journals 
as  potential  ti*  les  to  be  indexed  by  the 
National  Librs  ry  of  Medicine. 

Place:  Natic  nal  Library  of  Medicine, 
Building  38, 1  oard  Room,  2nd  Floor,  Center 
Drive,  Bethes<  a,  MD  20814. 

Closed:  Octi  iber  10,  2003,  8:30  a.m.  to  2 
p.m. 

Agenda:  To  review  and  evaluate  journ?!s 
as  potential  ti  les  to  be  indexed  by  the  * 
National  Libn  ry  of  Medicine. 

Place:  Natic  nal  Library  of  Medicine, 
Building  38, 1  oard  Room,  2nd  Floor,  Center 
Drive,  Bethest  a,  MD  20814. 

Contact  Per  !on:  Sheldon  Kotzin,  MLS, 
Chief,  Bibliog  aphic  Services  Division, 
Division  of  Li  irary  Operations,  National 
Library  of  Me(  licine,  8600  Rockville  Pike, 
Bldg.  38A/Ro(  m  4N419,  Bethesda,  MD 
20894. 

Any  interes  ed  person  may  file  written 
comments  wil  i  the  Committee  by  forwarding 
the  statement  ;o  the  Contact  Person  listed  on 
this  Notice.  Ti  le  statement  should  include  the 
name,  address ,  telephone  number  and,  when 
applicable,  th  i  business  or  professional 
affiliation  of  t  le  interested  person.  ^ 

In  the  inten  st  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  build:  ng  by  non-government 
employees.  P«  rsons  without  a  government 
I.D.  will  need  lo  show  a  photo  I.D.  and  sign 
in  at  the  secui  ity  desk  upon  entering  the 
building. 

(Catalogue  of  ■'ederal  Domestic  Assistance 
Program  No.  S  3.879,  Medical  Library 
Assistance,  Ni  tional  Institutes  of  Health, 
HHS) 

Dated:  Sept  smber  3,  2003, 
LaVeme  Y.  SI  ringfield. 

Director.  Offic  ?  of  Federal  Advisory 
Committee  Pa  icy,  NIH. 

(FR  Doc.  03-2  3106  Filed  9-10-03;  8:45  am] 

BH.UNG  CODE  4140-01-M 

I 

■ ] ■ — 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 


1 


Clinical  Cen^r;  Amended  Notice  of 
Meeting 

Notice  is  1  ereby  given  of  a  change  in 
the  meeting  pf  the  Board  of  Governors 


of  the  Warren  Grant  Magnuson  Clinical 
Center,  September  16,  2003.  9  a.m.  to 
September  16,  2003, 12  p.m..  National 
Institutes  of  Health,  Building  10, 10 
Center  Drive,  Medical  Board  Room 
2C116,  Bethesda,  MD,  20892  which  was 
published  in  the  Federal  Register  on 
August  7,  2003,  FR  68,152^7084. 

The  meeting  will  be  held  Friday, 
September  19,  2003  from  9  a.m.  to  12 
p.m.  The  meeting  is  open  to  the  public 

Dated:  September  3,  2003. 
LaVeme  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-23101  Filed  9-10-03;  8:45  am) 

EilLUNG  CODE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

The  Annual  Census  of  Patient 
Characteristics  in  State  and  County 
Mental  Hospital  Inpatient  Services 
(0930-0093,  Extension)— The  Census, 
which  is  conducted  by  SAMHSA's 
Center  for  Mental  Health  Services 
(CMHS),  is  a  complete  enumeration  of 
all  State  and  coimty  mental  hospitals 
and  collects  aggregate  information  by 
age,  gender,  race/ethnicity  and 
diagnosis  for  each  State  on  the  number 
of  additions  during  the  year  and 
resident  patients  who  are  physically 
present  for  24  hours  per  day  in  the 
inpatient  service  at  the  end  of  the 
reporting  year.  First  conducted  in  1840, 
the  Census  has  provided  information 
throughout  the  years  that  is  not 
available  from  any  other  sources.  The 
Census  is  the  primary  means  within 
CMHS  for  assessing  de- 
institutionalization practices  of  State 
and  coimty  mental  hospitals.  The 
annual  buirden  estimate  is  shown  in  the 
table  below. 
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Respondents 


Computer  Printout 

Manual  retrieval  and  completion 
Total 


Responses/re- 
spondent 


50 

2 

52 


Average  bur- 
den/response 


Total  response 
burden 


.67  hr. 
2hrs 


53615 


Total  burden 
hours 


34hrs. 
4  hrs. 
38hrs 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg,  Hiunan  Resoim:es 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  OMB's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 
submit  comments  bv  fax  to:  202-395- 
6974. 

Dated:  September  5,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  SAAdHSA. 
[FR  Doc.  03-23159  Filed  9-10-03;  8:45  am] 
BILUNG  CODr4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Office  for  Women's  Services;  Notice  of 
Meeting 

Pvu-suant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Advisory  Committee  for  Women's 
Services  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  in  September  2003. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  discussion  aroimd  the  activities 
of  the  Substance  Abuse  and  Mental 
Health  Services  Administration 
involving  substance  abuse  and  mental 
health  disorders  affecting  women, 
comprehensive  school  based  services. 
HIV/ AIDS  and  an  update  on  SAMHSA's 
grant  policies. 

A  siunmary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Nancy  P.  Brady, 
Executive  Secretary,  Advisory 
Conunittee  for  Women's  Services,  Office 
for  Women's  Services,  SAMHSA, 
Parklavra  Building,  Room  12C-26,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-1135. 

Attendanca^Dy  the  public  and  public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 


accommodations  for  persons  with 
disabilities. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Name:  Advisory 
Committee  for  Women's  Services. 

Meeting  Date/Time:  Open:  September 
25, 2003. 

Place:  DoubleTree  Hotel— Rockville,  " 
1750  Rockville  Pike,  Rockville,  MD 
20852. 

Contact:  Nancy  P.  Brady,  Executive 
Secretary,  5600  Fishers  Lane,  Parklawn 
Building,  Room  12C-26,  Rockville,  MD 
20857, Telephone:  (301)  443-1135; 
FAX:  (301)  594-6159  and  e-mail: 
nbrady@samhsa.gov. 

Dated:  September  4,  2003. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  03-23092  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOMEU^ND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Notice  of  Cancellation  of  Customs 
Broker  License 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  U.S.  Department  of 
Homeland  Secxirity. 
ACTION:  General  notice. 

SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  111.51),  the 
foUowring  Customs  broker  license  and 
any  and  all  associated  local  and  national 
permits  are  canceled  with  prejudice: 


Name 

License 

# 

Issuing  port 

Kennetti  E.  Yokeum 

09689 

Los  Ange- 
les. 

Dated:  September  3,  2003. 

Jayson  P.  Ahem. 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[FR  Doc.  03-23125  Filed  ^10-03;  8:45  am] 

BILLING  CODE  4820-02-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-169-1220-PG] 

Notice  of  Public  Meeting,  Carrizo  Plain 
National  Monument  Advisory 
Committee 

SUMMARY:  In  accordance  with  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the 
United  States  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  Carrizo  Plain  National 
Monument  Advisory  Committee  will 
meet  as  indicated  below. 

DATES:  The  meeting  will  be  held  on 
Saturday,  October  4,  2003  at  the  Carrisa 
Plains  Elementary  School  located  two 
miles  west  of  the  intersection  of  Soda 
Lake  Road  and  Highway  58  in  eastern 
San  Luis  Obispo  Coimty.  The  meeting 
will  begin  at  9  AM  and  finish  at  5  PM. 
There  will  be  a  public  comment  period 
from  3-4  PM.  A  field  trip  is  also 
planned  for  those  committee  members 
who  are  able  to  attend  the  preceding 
day,  Friday,  starting  at  9  AM.  The  field 
trip  will  begin  at  the  intersection  of 
Soda  Lake  Road  and  the  entrance  to  the 
Washburn  Ranch  administrative  site, 
approximately  8  miles  from  the 
northern  entrance  of  the  monimient. 
This  field  trip  is  being  offered  at  the 
request  of  committee  members  and  will 
provide  a  continued  orientation  to  the 
monument. 

SUPPLEMENTARY  INFORMATION:  The  nine- 
member  Carrizo  Plain  National 
Moniunent  Advisory, Committee  advises 
the  Secretary  of  the  Interior,  through  the 
Bureau  of  Land  Management,  on  a 
variety  of  pubUc  land  issues  associated 
with  public  land  management  in  the 
Carrizo  Plain  National  Monument  in 
central  California.  At  this  meeting, 
monument  staff  will  present  updated 
information  on  the  progress  on  the  new 
Carrizo  Plain  National  Monimient 
Resource  Management  Plan.  This 
meeting  is  open  to  the  public,  who  may 
present  written  or  verbal  comments. 
Depending  on  the  niunber  of  persons 
wishing  to  comment,  and  the  time 
available,  the  time  allotted  for 
individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  special  assistance  such  as  sign 


53616 


Federal  Register /Vol.  68,  No 


176 /Thursday,  September  11  ,.^2003/ Notices 


language  interpretation  or  other 
reasonable  accommodations  should 
contact  the  BLM  as  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Attention: 
Marlene  Braun,  Monument  Manager, 
3801  Pegasus  Drive,  Bakersfield,  CA, 
93308.  Phone  at  (661)  391-6119  or 
email  at  mbraun@blm.gov. 

Dated:  September  4,  2003. 
Marlene  Braun, 

Manager,  Carrizo  Plain  National  Monument. 
[FR  Doc.  03-23160  Filed  9-10-03;  8:45  am] 

BILLING  CODE  4310-4(M> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-31O-1820-AE] 

Notice  of  Public  Meeting:  Northwest 
Caiifomia  Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 

hiterior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA),  and  the  Federal 
Advisory  Committee  Act  of  1972 
(FACA),  the  U.  S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  Northwest  Caiifomia  Resource 
Advisory  Coimcil  will  meet  as  indicated 
below. 

DATES:  The  meeting  will  be  held 
Wednesday  and  Thursday,  Oct.  8  and  9, 
2003,  in  the  Conference  Room  of  the 
Bureau  of  Land  Management's  Alturas 
Areata  Field  Office,  1695  Heindon  R<1., 
Areata,  Caiifomia.  On  October  8,  the 
meeting  begins  at  10  a.m.  for  a  field  tour 
on  public  lands  managed  by  the  BLM 
Areata  Field  Office.  On  October  9,  the 
meeting  begins  at  8  a.m.  in  the 
conference  room  of  the  BLM  field  office. 
Time  for  public.comments  has  been  set 
aside  for  1  p.m.  on  October  9. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Bums,  Field  Manager,  BLM  Ukiah  Field 
Office,  2550  North  State- St.,  Ukiah, 
Caiifomia,  (707)  468-4000;  or  BLM 
Public  Affairs  Officer  Joseph  J.  Fontana, 
(530)  252-5332. 

SUPPLEMENTARY  INFORMATION:  The  12- 
member  council  advises  the  Secretary  of 
the  Interior,  through  the  BLM,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Northwest  California.  At 
this  meeting,  agenda  topics  will  include 
review  of  the  final  management  plan  for 
the  Headwaters  Forest  Reserve, 
development  of  a  recommendation  on 
the  BLM's  Sustaining  Working 
Landscapes  initiative,  a  status  report  on 


flay  1 


managemenit 
Humboldt 
wilderness 
RAC  members 
reports  fron 
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of  the  South  Spit  area  of 
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Dated:  Sepfember  3.  2003. 
loseph  J.  Fon  ana 

Public  Affain 
[FR  Doc.  03- 
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BILLING  CODE  *  310-40-P 


Officer. 
108  Filed  9-10-03;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Uand  Management 

[NV-910-03-}777XX] 


Notice  of  Pibiic 
Northweste  n 
Advisory  C(  luncil 
Basin  Reso  jrce 


Meeting:  Sierra  Front/ 
Great  Basin  Resource 
Northeastern  Great 
Advisory  Council,  and 
Mojave-Soiitliern  Great  Basin 
Resource  Advisory  Council 


AGENCY: 

Interior. 

ACTION 

Council 


Bureau  of  Land  Management, 

Combined  Resource  Advisory 
me(  ting. 


SUMMARY:  II 
Federal 
Act  and  the 
Committee 
Department 
Land  Mana 


accordance  with  the 
1  Policy  and  Management 
Federal  Advisory 
Act  of  1972  (FACA),  the 
of  the  Interior,  Bureau  of 
ement  (BLM)  Council 
be  held  as  indicated 


meetings  w$l 
below. 

DATES:  The  three  councils  will  meet  on 
Thursday,  C  ctober  16  from  8  a.m.  to  5 
p.m.  and  Friday,  October  17,  from  8  a.m. 
to  approxin^tely  1  p.m.,  in  the  Sunset 
Conference  koom.  Sunset  Station,  1301 
W.  Sunset  Road,  Henderson,  Nevada 
89014. 

FOR  FURTHEt  INFORMATION  CONTACT:  Jo 

Simpson,  Ckief,  Office  of 
Communica  tions,  BLM  Nevada  State 
Office,  134G  Financial  Blvd.,  Reno, 
Nevada,  teh  phone  (775)  861;^586;  or 
Debra  Kolkiian  at  telephone  (775)  289- 
1946. 

SUPPLEMENTVVRY  INFORMATION:  The  15- 
member  cot  ncils  advise  the  Secretary  of 


the  Interior,  through  the  BLM,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Nevada.  They  meet 
separately  at  various  times  throughout 
the  year  and  convene  for  a  joint  session 
once  a  year,  usually  in  October.  Agenda 
topics  will  include  a  presentation  and 
discussion  of  the  outlook  for  2004  for 
the  BLM  in  Nevada,  planning  for  sage 
grouse  habitat  conservation,  recreation 
management,  land  use  planning,  the 
BLM  Sustaining  Working  Landscapes 
policy  initiative,  and  other  subjects 
related  to  BLM's  memagement  of  public 
lands  in  Nevada.  Time  will  be  set  aside 
for  the  members  to  meet  together  by 
interest  group.  A  public  comment 
period  will  be  at  3  p.m.  on  Thursday, 
October  16. 

On  October  17,  the  three  RACs  will 
meet  separately  in  the  morning,  and  in 
joint  session  from  noon  until  about  1 
p.m.  As  part  of  the  morning  session,  the 
three  RACs  will  develop 
accomplishment  reports  for  fiscal  year 
2003  and  meeting  schedules  and  agenda 
topics  for  fiscal  year  2004.  The 
Northeastern  Great  Basin  and  Mojave- 
Southem  Great  Basin  council  members 
will  hear  a  status  report  on  the  Ely 
Resource  Management  Plan. 

All  meetings  are  one  to  the  public. 
The  public  may  present  written 
comments  to  the  three  RAC  groups  or 
the  individual  RACs.  Individuals  who 
plan  to  attend  and  need  further 
information  about  the  meeting  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Debra 
Kolkman  at  the  BLM  Nevada  State 
Office,  1340  Financial  Blvd.,  Reno,     . 
Nevada,  telephone  (775)  289-1946. 

Dated:  September  3,  2003. 
Rol>ert  V.  Abbey, 

State  Director,  Nevada. 

[FR  Doc.  03-23196  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Labor  Condition  Applications  and 
Requirements  for  Employers  Using 
Nonimmigrants  on  H-1B  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models 

AGENCY:  Emplojmient  and  Training 
Administration,  Labor. 
ACTION:  Notice. 
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SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearahce  consuUation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95},  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  to 
the  collection  of  information  on  the 
Labor  Condition  Application  for  H-lB 
nonimmigrants.  A  copy  of  the  proposed 
Information  Collection  Request  (ICR) 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
November  10,  2003. 
ADDRESSES:  Comments  and  questions 
regarding  the  collection  of  information 
on  Form  ETA  9035,  Labor  Condition 
Application  for  H-lB  Nonimmigrants,  ■ 
should  be  directed  to  William  L. 
Carlson,  Chief,  Division  of  Foreign 
Labor  Certification,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  C-4318,  Washington,  DC  20210, 
(202)  693-3010  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Immigration  and  Naturalization 
Act  (INA)  requires  that  before  any  alien 
may  be  admitted  or  otherwise  provided 
status  as  an  H-lB  nonimmigrant,  the 
prospective  employer  must  have  filed 
with  the  Department  of  Labor 
(Department)  a  Labor  Condition 
Application  (LCA)  stating  that  they  will 
offer  prevailing  wages  and  working 
conditions,  that  there  is  not  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
in  the  occupational  classification  at  the 
place  of  employment,  and  that  they 
have  provided  notice  of  such  filing  to 
the  bargaining  representative  or,  if  there 
is  none,  by  posting  notice  of  filing  in 
conspicuous  locations  at  the  place  of 
employment.  Further,  the  employer 
must  make  certain  documentation 
available  for  public  examination.  The 
Department's  review  of  LCA's  is  limited 


by  law  solely  to  a  review  for 
completeness  or  "obvious 
inaccuracies."  Complaints  may  be  filed 
with  the  Department  alleging  a  violation 
of  the  LCA  process.  If  reasonable  cause 
is  found  to  believe  a  violation  has  been 
committed,  the  Department  will 
conduct  an  investigation  and,  if 
appropriate,  assess  penalties.  The  INA 
places  a  limit  on  the  number  of  aliens 
who  can  be  admitted  to  the  U.S.  on  H- 
IB  visas  or  otherwise  provided  H-lB 
nonimmigrant  status  (195,000  in  FY  '03 
and  65,000  in  each  succeeding  fiscal 
year).  The  INA  generally  limits  these 
workers  to  a  maximum  of  six  years 
duration  of  stay  under  H-lB  status 
although  extensions  are  permitted  for 
certain  aliens  on  whose  behalf  an  alien 
labor  certification  or  employment-based 
immigrant  petition  has  been  pending  for 
365  days  or  more. 

The  INA  requires  that  the  Department 
make  available  for  public  examination 
in  Washington,  DC,  a  list  of  employers 
which  have  filed  LCA's. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  information,  e.g., 
permitting  electronic  submissions  of 
responses. 

ni.  Current  Actions 

In  order  for  the  Department  to  meet  its 
statutory  responsibilities  under  the  INA 
there  is  a  need  for  an  extension  of  an 
existing  collection  of  information 
pertaining  to  the  Labor  Condition 
Application  and  Requirements  for 
Employers  Using  Nonimmigrants  on  H- 
IB  Visas  in  Specialty  Occupations  and 
as  Fashion  Models. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  without 
change. 

Agency:  Employment  and  Training 
Administration,  Labor. 


Title:  Labor  Condition  Application 
and  Requirements  for  Employers  Using 
Nonimmigrants  on  H-lB  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models. 

OMB  Number:  1 205-03 1 0. 

Affected  Public:  Businesses  or  other 
for-profit;  not-for-profit  institutions; 
Federal  government;  State,  Local  or 
Tribal  government. 

Form:  Form  ETA  9035. 

Total  Respondents:  250,000. 

Frequency  of  Response:  On  occasion. 

Total  Responses:  250,050. 

Average  Burden  Hours  per  Response: 
1.25. 

Estimate  Total  Annual  Burden  Hours: 
250,050. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  will  also  be  a  matter  of  public 
record. 

Signed  at  Washington  DC,  this  4th  day  of 
September,  2003. 

Emily  Stover  DeRocco, 

Assistant  Secretary,  Employment  and 

Training  A  dministration . 

[FR  Doc.  03-23133  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  451&-30-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-31 3  and  50-368] 
Entergy  Operations,  Inc.;  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  issuance;  correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  August  19,  2003  (68  FR  49824),  that 
was  incorrectiy  placed  in  the  section 
titled  Notice  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Final  Determination  of  No 
Significant  Hazards  Consideration  and 
Opportunity  for  a  Hearing  [Exigent 
Public  Announcement  or  Emergency 
Circumstances).  While  the  Notice  of 
Consideration  of  Issuance,  published 
July  9.  2003  (68  FR  41020),  was  Exigent, 
it  was  not  made  public  via  Public 
Announcement  or  under  Emergency 
Circumstances,  and  shoud,  therefore, 
have  been  placed  in  the  section  titled 
Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Alexion,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  telephone  (301)  415- 
1326,  e-mail:  hva@7ur.gov. 
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Dated  in  Rockvllle,  Maryland,  this  4th  day 
of  September  2003. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 

Project  Manager,  Section  1,  Project 

Directorate  IV,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  03-23-150  Filed  9-10-03;  8:45  am] 

BILLING  CODE  75MM)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

From:  Securities  and  Exchange 

Commission,  Office  of  Filings  and 

Information  Services.  Washington,  DC 

20549. 
Extension: 

Rule  llAcl-5,  SEC  File  No.  270-488. 
OMB  Control  No.  3235-0542 

Rule  llAcl-6.  SEC  File  No.  270-489, 
OMB  Control  No.  3235-0541 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
{44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  llAcl-5  requires  market  centers 
to  make  available  to  the  public  monthly 
order  execution  reports  in  electronic 
form.  The  Commission  believes  that 
many  market  centers  retain  most,  if  not 
all.  the  underlying  raw  data  necessary  to 
generate  these  reports  in  electronic 
format.  Once  the  necessary  data  is 
collected,  market  centers.could  either 
program  their  systems  to  generate  the 
statistics  and  reports,  or  transfer  the 
data  to  a  service  provider  (such  as  an 
independent  company  in  the  business  of 
preparing  such  reports  or  a  self- 
regulatory  organization  ("SRO")  that 
would  generate  the  statistics  and 
reports. 

The  collection  of  information 
obligations  of  Rule  llAcl-5  apply  to  all 
market  centers  that  receive  covered 
orders  in  national  market  system 
seciirities.  The  Commission  estimates 
that  approximately  367  market  centers 
are  subject  to  the  collection  of 
information  obligations  of  Rule  llAcl- 
5.  Each  of  these  respondents  is  required 
to  respond  to  the  collection  of 
information  on  a  monthly  basis. 

The  Commission  staff  estimates  that, 
on  average,  Rule  llAcl-5  causes 
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respondents  to  spend  6  hours  per  month 
in  additiona  time  to  collect  the  data 
necessary  to  generate  the  reports,  or  72 
hours  per  ye  ir.  With  an  estimated  367 
market  cent*  rs  subject  to  Rule  llAcl-5, 
the  total  dati  i  collection  cost  to  comply 
with  the  mo;  ithly  reporting  requirement 
is  estimated  to  be  26,424  hours  per  year. 

Rule  llAel-6  requires  broker-dealers 
to  prepare  ai  id  disseminate  quarterly 
order  routin  ;  reports.  Much  of  the 
information  aeeded  to  generate  these 
reports  alrea  iy  should  be  collected  by 
broker-deale  -s  in  connection  w'th  their 
periodic  eva  uations  of  their  order 
routing  prac  ices.  Broker-dealers  must 
conduct  sue  i  evaluations  to  fulfill  the 
duty  of  best  sxecution  that  they  owe 
their  custom  srs. 

The  coUec  don  of  information 
obligations  c  f  Rule  llAcl-6  applies  to 
broker-deale  s  that  route  non-directed 
customer  on  ers  in  covered  securities. 
The  Commis  sion  estimates  that  out  of 
the  currentlj  2678  broker-dealers  that 
are  subject  t<  i  the  collection  of 
information  jbligations  of  Rule  llAcl- 
6,  clearing  brokers  bear  a  substantial 
portion  of  th  3  burden  of  complying  with 
the  reporting  and  recordkeeping 
requirement!  1  of  Rule  llAcl-6  on  behalf 
of  small  to  n  id-sized  introducing  firms. 
There  currer  tly  are  approximately  330 
clearing  brol  ers.  In  addition,  there  are 
approximate  y  610  introducing  brokers 
that  receive  unds  or  securities  from 
their  custom  3rs.  Because  at  least  some 
of  these  firm  >  also  may  have  greater 
involvement  in  determining  where 
customer  ore  ers  are  routed  for 
execution,  tl  ey  have  been  included, 
along  with  c  earing  brokers,  in 
estimating  tl  e  total  burden  of  Rule 
llAcl-6. 

The  Comn  ission  staff  estimates  that 
each  firm  sif  nificantly  involved  in  order 
routing  prac  ices  incurs  an  average 
burden  of  40  hours  to  prepeu^e  and 
disseminate  i  quarterly  report  required 
by  Rule  llA  :l-6,  or  a  burden  of  160 
hours  per  ye  u-.  With  an  estimated  940 
broker-decde  s  significantly  involved  in 
order  routinj  practices,  the  total  burden 
per  year  to  o  )mply  with  the  quarterly 
reporting  rec  uirement  in  Rule  llAcl-6 
is  estimated  :o  be  150,400  hours. 

Rule  1 1  Ac  1-6  requires  broker-dealers 
to  respond  t(  i  individual  customer 
requests  for  nformation  on  orders 
handled  by  t  le  broker-dealer  for  that 
customer.  CI  ;aring  brokers  generally 
bear  the  bur<  en  of  responding  to  these 
requests.  Thi  s  Commission  staff 
estimates  thi  t  an  average  clearing  broker 
incurs  an  an  lual  burden  of  400  hours 
(2000  respoE  ses  x  0.2  hovus/response)  to 
prepare,  diss  eminate,  and  retain 
responses  to  customers  required  by  Rule 
llAcl-6.  W  th  an  estimated  330 


clearing  brokers  subject  to  Rule  llAcl- 
6,  the  total  biirden  per  year  to  comply 
with  the  customer  response  requirement 
in  Rule  llAcl-6  is  estimated  to  be 
132,000  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 

Dated:  September  3,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-23124  Filed  9-10-03:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act;  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  15,  2003: 

An  Open  Meeting  will  be  held  on 
Wednesday,  September  17,  2003  at  2 
p.m.  in  Room  6600,  and  Closed 
Meetings  will  be  held  on  Wednesday, 
September  17,  2003  at  4  p.m.  and 
Thursday,  September  18,  2003  at  10 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3).  (5),  (7).  (9){B)  and  (10) 
and  17  CFR  200.402(a)(3).  (5).  (7).  (9)(ii) 
and  (10),  permit  consideration  of  the 
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scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
September  17,  2003  will  be: 

1.  The  Commission  will  consider 
whether  to  propose  for  public  comment 
new  rules  12dl-l,  12dl-2,  and  12dl-3 
under  the  Investment  Company  Act  of 
1940.  The  recommended  rules  would 
broaden  the  ability  of  an  investment 
company  ("fund")  to  acquire  shares  of 
another  fund  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act.  The  Commission  also  will 
consider  a  recommendation  to  amend 
forms  N-IA,  N-2,  N-3.  N-4,  and  N-6, 
which  are  used  by  investment 
companies  to  register  under  the 
Investment  Company  AcJ  and  to  offer 
their  shares  under  the  Securities  Act  of 
1933.  The  recommended  amendments 
would  improve  the  transparency  of  the 
expenses  of  funds  that  invest  in  other 
funds  by  requiring  that  the  expenses  of 
the  acquired  funds  be  aggregated  and 
shown  as  an  additional  expense  in  the 
fee  table  of  the  acquiring  funds. 

For  further  information,  please 
contact  Penelope  Saltzman  at  (202)  942- 
0690. 

2.  The  Commission  will  hear  oral 
argument  on  an  appeal  of  RichMark 
Capital  Corporation,  a  registered  broker- 
dealer,  and  Doyle  Mark  White,  its  50% 
owner,  from  the  derision  of  an 
administrative  law  judge. 

The  law  judge  found  that  respondents 
willfully  violated  the  antifraud 
provisions  of  section  17(a)  of  the 
Securities  Act  of  1933,  section  10(b)  of 
the  Securities  Exchange  Act  of  1934, 
and  Exchange  Act  Rule  lOb-5.  He 
suspended  for  90  days  RichMark's 
broker-dealer  registration  and  White 
from  association  with  any  broker  or 
dealer,  assessed  civil  money  penalties  of 
$275,000  against  RichMark  and  §55,000 
against  White,  held  RichMark  and 
White  jointly  and  severally  liable  for  the 
disgorgement  of  $25,617.86  plus 
prejudgment  interest,  and  imposed  a 
cease-and-desist  order. 

Among  the  issues  likely  to  be  argued 
are: 

a.  Whether  respondents  made 
adequate  disclosure  to  customers  to 
whom  they  recommended  and  sold 
stock  of  PCC  Group,  Inc.  (PCCG)  that 
respondents  were  selling  their  own 
shares  of  PCCG  at  the  same  time; 

b.  Whether  respondents  made 
adequate  disclosure  to  PCCG  customers 
of  respondents'  financial  incentive  to 
sell  PCCG  stock  arising  from  the 
compensation  respondents  received 
under  an  investment  banking  agreement 
between  PCCG  and  RichMark;  and 


c.  Whether  sanctions  should  be 
imposed  in  the  public  interest. 

For  further  information,  contact  the 
Office  of  the  Secretary  at  (202)  942- 
7070. 

3.  The  Commission  will  hear  oral 
argument  on  an  appeal  by  the  Division 
of  Enforcement  from  the  decision  of  an 
administrative  law  judge  dismissing 
proceedings  against  Robert  J. 
Setteducati.  The  Division  alleged  that 
Setteducati,  formerly  executive  vice 
president  of  H.J.  Meyers  &  Co.,  Inc.,  a 
former  registered  broker-dealer,  was  part 
of  an  effort  by  the  firm  to  manipulate 
the  market  for  stock  of  Borealis 
Technology  Corporation  diu-ing  1996,  in 
violation  of  antifraud  provisions  of  the 
securities  laws. 

The  law  judge  found  that: 

a.  The  market  for  Borealis  had  not 
been  manipulated,  and  that 

b.  Even  if  the  Borealis  market  had 
been  manipulated,  Setteducati 's  role  in 
the  Borealis  offering  and  aftermarket 
trading  was  insufficient  to  hold  him 
liable  for  any  such  misconduct. 

Among  the  issues  likely  to  be  argued 
are: 

a.  Whether  the  evidence  supports  the 
Division's  allegations;  and 

b.  Whether  and  to  what  extent 
sanctions  should  be  imposed  in  the 
public  interest. 

For  further  information,  please 
contact  the  Office  of  the  Secretary  at 
(202) 942-7070. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Wednesday, 
September  17,  2003  will  be: 

Post-argument  discussion. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday, 
September  18,  2003  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of 
injunctive  actions;  and 

Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items. 

For  further  information  and  to 
ascertain  what,  if  any,  matters  have  been 
added,  deleted,  or  postponed,  please 
contact  the  Office  of  the  Secretary  at 
(202)  942-7070. 

Dated:  September  9,  2003. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-23346  Filed  9-9-03;  3:53  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27720] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

September  5,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  under  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  sununarized 
below.  The  apphcation(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  'of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application{s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  29,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  September  29,  2003  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Xcel  Energy.  Inc..  et  al.  170-9635) 

Xcel  Energ>-  Inc.  ("Xcer').  800 
Nicollet  Mall.  Minneapolis.  Minnesota 
55402.  a  holding  company  registered 
under  the  Act,  and  certain  subsidiaries, ^ 


'  Xcel  directly  owns  six  utility  subsidiaries 
("Utility  Subsidiaries'  )  that  sene  electric  and/of 
natural  gas  customers  in  12  states.  These  six  utility 
subsidiaries  are  Northern  States  Power  Company 
("NSP-M"),  a  Minnesota  corporation.  Northern 
States  Power  Company  ("NSP-W").  a  Wisconsin 
corporation.  Public  Service  Company  of  Colorado 
("PSCo"),  Southwestern  Public  Service  Co.  CSPC"), 
Black  Mountain  Gas  Company  ("Black  Mountain"), 
and  Cheyerme  Light.  Fuel  and  Power  Company  ' 
("Cheyenne").  Xcel's  major  nonutility  subsidiaries 
("Nonutility  Subsidiaries")  are  fJRG  Energy,  Inc. 
("NRG"),  Seren  Innovations,  Inc.,  e  prime,  inc.,  and 
Eloigne  Company.  For  purposes  of  this  Application, 
the  term  "Subsidiaries"  includes  each  of  Xcel's 
utility  subsidiaries  and  nonutility  subsidiaries, 
except  for  NRG  and  its  subsidiaries,  as  well  as  any 
future  direct  or  indirect  nonutility  subsidiaries 
(other  than  of  NRG  or  its  subsidiaries)  of  Xcel 
whose  equity  securities  may  be  acquired  in 
accordance  with  an  order  of  the  Commission  or  in 

Continued 


53620 


Federal  Register/ Vol.  68,  No.     76 / Thursday,  September  11,  2003 /Notices 


(collectively.  "Applicants"  2)  have  filed 
a  post-effective  amendment  to  an 
application-declaration  ("Application") 
previously  filed  with  the  Commission 
under  sections  6(a).  7,  9(a),  10, 12(b), 
12(c),  12(f).  32  and  33  of  the  Act  and 
rules  43,  45,  46,  53  and  54  under  the  . 
Act. 

Applicants  request  authority  to 
extend  the  time  period  in  which  to 
engage  in  a  variety  of  financing 
transactions  and  other  related  proposals, 
as  more  fully  discussed  below, 
commencing  on  the  effective  date  of  an 
order  issued  under  this  Application  and 
ending  June  30,  2005  ("Requested 
Authorization  Period").  Applicants  also 
request  certain  revisions  to  the  terms 
and  conditions  for  intrasystem 
financings  and  guarantees,  including  the 
implementation  of  a  utility  money  pool, 
and  the  terms  and  conditions  relating  to 
the  formation  and  operation  of  financing 
subsidiaries. 

L  Background 

By  order  dated  August  22,  2000 
(HCAR  No.  27218)  ("August  2000 
Order"),  the  Commission  authorized 
Xcel  to,  among  other  things,  issue  and 
sell  common  stock  and  long-term  debt 
securities  during  a  period  through    . 
September  30,  2003  ("Original 
Authorization  Period"),  provided  that 
the  aggregate  proceeds  of  these 
issuances,  together  with  any  long-term 
debt  and  preferred  securities  issued  by 
financing  entities  established  by  Xcel, 
did  not  exceed  $2.0  billion. 

In  the  August  2000  Order,  the 
Commission  reserved  jurisdiction  over 
Xcel's  request  to  use  the  proceeds  of 
financings  to  make  investments  in, 
exempt  wholesale  generators  ("EWGs"), 
as  defined  in  section  32  of  the  Act,  and 
foreign  utility  companies  ("FUCOs"),  as 
defined  in  section  33  of  the  Act,  in 
excess  of  $1.2  billion.  By  order  dated 
March  7,  2002  (HCAR  No.  27494) 
("100%  Order':,  and  together  with  the 
August  2000  Order,  "Original  Financing 
Orders"),  the  Commission  released  that 
reservation  of  jurisdiction.  By  order 
dated  May  29,  2003  (HCAR  No.  27681), 
the  Commission  authorized  Xcel's 
request  to  declare  and  pay  dividends 
out  of  capital  and  unearned  surplus  in 
an  aggregate  amount  not  to  exceed  $152 
million.  ("Supplemental  Financing 
Order"  and,  together  with  the  Original 
Financing  Orders,  the  "Financing 
Orders") 

Applicants,  in  the  Application, 
request  that  the  Commission  release  its 

-  <^ 

accordance  with  an  exemption  under  the  Act  or  the 
Commission's  rules  under  the  Act. 

'  As  stated  above,  for  purposes  of  this 
Application,  NRG  and  its  subsidiaries  are  not 
Applicants. 
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In  the  Origi  aal  Financing  Orders,  the 
Commission  i  uthorized  the  following 
transactions  ( 'Financing  Authority"): 

•  Xcel  to  ia  sue  and  sell  common  stock 
and/ or  long-t(  rm  debt  securities  for  the 
uses  describe^,  provided  that  the 
aggregate  proceeds  received  during  the 
Original  Authprization  Period  upon 
issuance  of  such  common  stock 
(exclusive  of  jhe  issuance  of  commoii 
stock  specifically  authorized  in  the 
Original  Financing  Orders  in  respect  of 
employee  ben  efit  plans  and  dividend 
reinvestment  ilans,^  the  issuance  of 
common  stoc  :  specifically  authorized  in 
the  Commissi  an  order  dated  May  30, 
2002  (HCAR  iJo.  27533),'»  and  the 
issuance  of  cc  mmon  stock  in  connection 
with  the  reorganization  of  NRG  ^)  and 
the  aggregate  principal  amount  of  long- 
term  debt  issi  ed  and  outstanding  at  any 
one  time  duri  ig  the  Original 
Authorizatiot  Period,  together  with  any 

.long-term  det  t  or  preferred  securities 
issued  by  Fin  incing  Subsidiaries  (as 
defined  in  the  Original  Financing  . 
Orders)  estab;  ished  by  Xcel,  not  to 
exceed  $2.0  b  Uion; 

•  Xcel  to  hi  ive  outstanding  at  any  one 
time  short-ter  n  debt  with  a  maturity 
date  not  more  than  one  year  from  the 
date  of  the  bo  -rowing  in  an  aggregate 
principal  amc  unt  of  up  to  $1.5  billion; 

•  Cneyenni  s  and  Black  Mountain  to 
each  issue  shi  »rt-term  debt  to  non- 
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luthorized  to  issue  and/or  acquire 
Uion  shares  of  its  common  stock 
for  stock  splits)  from  time  to 
30,  2007  under  various  employee 

reinstatement  plans, 
does  not  request  any  amendment 

i7533  (May  30,  2002),  the 
Xcel  to  issue  up  to 
of  its  common  stock  in 
e  consummation  of  the  exchange 
held  shares  of  NRG  common 
SI  bsequent  exercise  of  options 
conversion  of  the  corporate  units 
1  into  shares  of  Xcel. 
21  03,  NRG  and  certain  of  NRG's 
voluntary  petitions  for  bankruptcy 
of  the  U.S.  Bankruptcy  Code  in 
Court  for  the  Southern  District 
for  Xcel  to  issue 
accordance  with  the  terms  of 

ion  is  being  addressed  in 
applici  tion  to  the  Commission  under  the 


associate  lenders,  when  combined  with 
borrowings  from  associate  lenders,  not 
to  exceed  $40  million  for  each  of 
Cheyenne  and  Black  Mountain; 

•  Xcel's  Subsidiaries  to  borrow  fi-om 
each  other  and  from  Xcel,  and  for  Xcel 
and  any  Subsidiary  to  enter  into 
guarantees,  obtain  letters  of  credit,  enter 
into  expense  agreements  or  otherwise 
provide  credit  support  with  respect  to 
the  debt  and  other  obligations  of  other 
Subsidiaries  ("Intrasystem  Financings"), 
excluding  transactions  that  are  exempt 
under  rules  45(b)  and  52,  as  applicable, 
in  an  aggregate  outstanding  principal 
amount  not  to  exceed  $2.5  billion  at  any 
one  time,  provided  that  any  short-term 
loans  to  Cheyenne  and  Black  Mountain 
will  be  cotmted  against  their  respective 
authorization  for  $40  million  of  short- 
term  debt  and  shall  not  apply  against 
this  limit  on  Intrasystem  Financings;  ^ 

•  Xcel  and  its  Subsidiaries  to  enter 
into  hedging  transactions  with  respect 
to  existing  and  anticipated  debt 
offerings,  subject  to  certain  limitations 
and  restrictions; 

•  Xcel  and  its  Subsidiaries  to  acquire, 
directly  or  indirectly,  the  equity 
securities  of  one  or  more  of  their 
Financing  Subsidiaries  created 
specifically  for  the  purpose  of 
facilitating  the  financing  of  the 
authorized  and  exempt  activities  of  Xcel 
and  the  Subsidiaries  through  the 
issuance  of  debt  or  preferred  securities, 
including  but  not  limited  to  monthly 
income  preferred  securities,  to  third 
parties,  the  loaning  of  the  proceeds  of 
such  financings  to  Xcel  or  such 
Subsidiaries,  the  guarantee  of  all  or  part 
of  the  obligations  of  any  Financing 
Subsidiary  under  any  securities  issued 
by  the  Financing  Subsidiary,  and  Xcel 
or  a  Subsidiary  to  enter  into  expense 
arrangements  in  respect  of  the 
obligations  of  any  such  Financing 
Subsidiary;^ 

•  Xcel  and  its  Nonutility  Subsidiaries 
to  acquire  the  securities  of  one  or  more 
companies  ("Intermediate 
Subsidiaries"),  which  would  be 
organized  exclusively  for  the  purpose  of 
acquiring,  holding  and/or  financing  the 
acquisition  of  the  securities  of  or  other 
interest  in  one  or  more  other  Nonutility 
Subsidiaries,  provided  that  Intermediate 
Securities  may  also  engage  in 
development  activities  and 
administrative  activities  relating  to  such 
subsidiaries; 

•  Xcel  to  restructTu^  its  nonutility 
interests,  including  the  creation  of  new. 


^  Applicants  do  not  request  an  extension  of  this 
authority,  but  rather  seek  revised  authority  for 
intrasystem  financings  and  guarantees. 

'  Applicants  do  not  request  an  extension  of  this 
authority,  but  rather  seek  revised  authority. 
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or  the  elimination  of  existing, 
Intermediate  Subsidiaries,  the 
consohdation  of  Nonutihty  Subsidiaries 
engaged  in  similar  businesses,  the  spin- 
off of  a  portion  of  an  existing  business 
of  a  Nonutihty  Subsidiary  to  another 
Nonutility  Subsidiary,  the  re- 
incorporation of  an  existing  Nonutility 
Subsidiary  in  a  different  state,  the 
transfer  of  authority  from  one  Nonutility 
Subsidiary  to  another  or  other  similar 
type  arrangements,  and  to  change  the 
terms  of  any  wholly-owned  Nonutility 
Subsidiary's  authorized  capital  stock 
capitalization  as  deemed  appropriate  by 
Xcel  or  other  immediate  parent 
company; 

•  Any  Nonutility  Subsidiary  to  pay 
dividends  out  of  capital  and  unearned 
surplus;  and 

•  The  use  by  Xcel  of  financings  to 
invest  in  EWGs  and  FUCOs,  and  to 
guarantee  the  obligations  of  EWGs  and 
FUCOs,  provided  that  Xcel's  aggregate 
investment  at  the  time  of  such 
investment  shall  not  exceed  100%  of  its 
"consolidated  retained  earnings,"  as 
defined  in  rule  53(a)(l)(ii). 

In  the  Supplemental  Financing  Order, 
the  Commission  authorized  Xcel  to 
declare  and  pay  two  quarterly  dividends 
out  of  capital  and  unearned  surplus  on 
its  common  stock  and  its  preferred 
stock,  in  an  aggregate  amount  of  up  to 
$152  million  and  the  Commission 
reserved  jm-isdiction  over  Xcel's  request 
to  increase  the  aggregate  amount  of 
common  stock  and  long-term  debt 
securities  that  it  may  issue  during  the 
Original  Authorization  Period  from  the 
$2.0  billion  (authorized  by  the  August 
2000  Order)  to  $2.5  billion.  Applicants 
request  that  the  Commission  release  that 
reserved  jurisdiction. 

II.  Modifications  to  the  Financing 
Parameters 

Applicants  request  certain 
modifications  to  the  financing 
conditions  contained  in  the  Financing 
Orders.  Applicants  request  that  the 
financing  authority  granted  by  the 
Application  be  subject  to  the  following 
general  terms  and  conditions,  where 
appropriate: 

Effective  Cost  of  Money.  The  effective 
cost  of  money  on  debt  and  preferred 
securities  issued  to  non-associate 
companies  pursuant  to  authorization  in 
the  Financing  Orders  and/or  an  order  in 
this  matter  will  not  exceed  competitive 
market  rates  for  securities  of  comparable 
credit  quality  with  similar  terms  and 
features. 

Maturity  of  Debt.  The  maturity  of 
authorized  indebtedness  will  not  exceed 
50  years. 

Investment  Grade  Ratings.  Applicants 
further  represent  that  apart  from 


securities  issued  for  the  purpose  of 
Intrasystem  Financings,  no  guarantees 
or  other  securities,  other  than  common 
stock,  may  be  issued  in  reliance  upon 
the  authorization  granted  by  the 
Commission  pursuant  to  the 
Application,  unless  (i)  the  security  to  be 
issued,  if  rated,  is  rated  investment 
grade;  (ii)  all  outstanding  securities  of 
the  issuer  (except  in  the  case  of  Xcel, 
Xcel's  preferred  stock)  that  are  rated  are 
rated  investment  grade;  and  (iii)  all 
outstanding  securities  of  Xcel  (except 
for  Xcel's  preferred  stock)  that  are  rated 
are  rated  investment  grade.  For 
purposes  of  this  provision,  a  security 
will  be  deemed  to  be  rated  investment 
grade  if  it  is  rated  investment  grade  by 
at  least  one  nationally  recognized 
statistical  rating  organization.  Xcel's 
preferred  stock  is  not  rated  investment 
grade.  Applicants  request  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  by  Xcel  of  preferred  stock 
and/or  any  other  such  securities  that  are 
rated  below  investment  grade. 
Applicants  further  request  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  any  guarantee  or  other 
securities  at  any  time  that  the 
conditions,  set  forth  in  clauses  (i) 
through  (iii)  above,  are  not  satisfied. 

Capitalization  Ratios.  Xcel's  common 
equity,  as  reflected  on  its  most  recent 
Form  10-K  or  Form  10-Q  and  as 
adjusted  to  reflect  subsequent  events 
that  affect  capitalization,  will  be  at  least 
30%  of  consolidated  total  capitalization 
(the  "Xcel  30%  Test"); »  provided  that 
in  any  event  when  Xcel  does  not  satisfy 
the  Xcel  30%  Test,  Xcel  may  issue 
common  stock  pursuant  to  this 
authorization.  Similarly,  the  common 
stock  equity  of  each  Utility  Subsidiary 
will  be  at  least  30%  of  that  Utility 
Subsidiary's  total  capitalization.  Xcel 
requests  that  the  Commission  reserve 
jurisdiction  over  Xcel's  authority  to 
engage  in  the  financing  transactior^ 
authorized  in  the  Financing  Orders  and 
in  this  proceeding  at  a  time  when  Xcel 
does  not  satisfy  the  Xcel  30%  Test. 

Fees,  Commissions  and  Other 
Remuneration.  The  underwriting  fees, 
commissions  and  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  issuance  of  anv 
security  issued  by  Xcel  will  not  exceed 
the  greater  of  (A)  5%  of  the  principal  or 
total  amount  of  the  securities  being 
issued  or  (B)  issuances  expenses  that  are 
paid  at  the  time  in  respect  of  the 
issuance  of  securities  having  the  same 
or  reasonably  similar  terms  and 


*  Total  capitalization  is  the  sum  of  common  stock 
equity,  preferred  stock,  long-term  debt  (including 
current  maturities)  and  short-term  debt. 


conditions  issued  by  similar  companies 
of  reasonably  comparable  credit  quality. 

Applicants  state  that  the  proceeds 
from  the  financings  authorized  by  the 
Commission  pursuant  to  the 
Application  will  be  used  for  the  same 
purposes  authorized  in  the  August  2000 
Order,  which  are  general  corporate 
purposes,  including  (i)  financing 
investments  by  and  capital  expenditures 
of  Xcel  and  its  Subsidiaries,  (ii)  the 
repayment,  redemption,  refimding  or 
piu-chase  by  Xcel  or  any  of  its 
Subsidiaries  of  securities  issued  by  such 
companies  without  the  need  for  prior 
Commission  approval  pursuant  to  rule 
42  or  a  successor  rule,  (iii)  financing 
working  capital  requirements  of  Xcel 
and  its  Subsidiaries,  and  (iv)  other 
lawful  general  purposes.  In  addition, 
any  use  of  proceeds  to  make 
investments  in  any  "energy-related 
company,"  as  defined  in  rule  58  under 
the  Act,  will  be  subject  to  the 
investment  limitation  of  such  rule,  and 
any  use  of  proceeds  to  make 
investments  in  any  EWG  or  FUCO  will 
be  subject  to  the  investment  limitation 
and  other  conditions  in  the  100%  Order 
or  any  order  amending  or  replacing  the 
100%  Order.  Xcel  further  commits  that 
no  financing  proceeds  will  be  used  to 
acquire  the  equity  securities  of  any  new 
subsidiary  unless  such  acquisition  has 
been  approved  by  the  Commission  in 
this  proceeding  or  in  a  separate 
proceeding  or  is  in  accordance  with  an 
available  exemption  under  the  Act  or 
the  rules. 

Xcel  requests  that  the  Commission 
release  jurisdiction  reserved  in  the 
Supplemental  Financing  Order  over 
Xcel's  request  to  increase  the  aggregate 
amount  of  common  stock  and  long-term 
debt  securities  that  it  mav  issue  from 
$2.0  billion  to  $2.5  billion.  Specifically.  ' 
Xcel  requests  authorization,  subject  to 
the  financing  parameters  in  the 
Application,  to  issue  and  sell  common 
stock  and/or  long-term  debt  securities 
for  the  uses  described  herein,  provided 
that  the  aggregate  proceeds  received 
during  the  Requested  Authorization 
Period  upon  issuance  of  such  common 
stock  (exclusive  of  the  issuance  of 
common  stock  specifically  authorized  in 
the  Financing  Orders  with  respect  to 
employee  benefit  plans  and  dividend 
reinvestment  plans,  the  issuance  of 
common  stock  specifically  authorized  in 
the  NRG  Order  and  the  issuance  of 
common  stock  pursuant  to  NRG's  Plan 
of  Reorganization)  and  the  aggregate 
principal  amount  of  long-term  debt 
issued  and  outstanding  at  any  one  time 
during  the  Requested  Authorization 
Period,  together  with  any  long-term  debt 
or  preferred  securities  issued  by 
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Financing  Subsidiaries  established  by 
Xcel,  shall  not  exceed  $2.5  billion. 

in.  Common  Stock  and  Long-Term  Debt 

Applicants  propose  that  the  issuance 
of  common  stock  ^  and  long-term  debt  of 
Xcel  would  be  subject  to  the  following 
general  terms  and  conditions: 

Cominon  Stock.  Subject  to  the  limits 
described  above  and  the  other 
conditions  described  in  the  Application, 
Xcel  may  issue  and  sell  common  stock, 
options,  warrants  and  stock  purchase 
rights  exercisable  for  common  stock,  or 
otiier  equity-Hnked  securities  or 
contracts  to  purchase  common  stock. 
Such  financings  may  be  effected 
pursuant  to  underwriting  agreements  of 
a  type  generally  standard  in  the 
industry.  Public  distributions  may  be 
pursuant  to  private  negotiation  with 
underwriters,  dealers  or  agents,  as 
discussed  below,  or  effected  through 
competitive  bidding  among 
underwriters.  In  addition,  sales  may  be 
made  through  private  placements  or 
other  non-public  offerings  to  one  or 
more  persons.  All  such  common  stock 
sales  will  be  at  rates  or  prices  and  under 
conditions  negotiated  or  based  upon,  or 
otherwise  determined  by,  competitive 
capital  markets. 

Xcel  may  also  issue  common  stock  in 
public  or  privately-negotiated 
transactions  in  exchange  for  the  equity 
securities  or  assets  of  other  companies, 
provided  that  the  acquisition  of  any 
such  equity  securities  or  assets  has  been 
authorized  in  this  proceeding  or  in  a 
separate  proceeding  or  is  exempt  imder 
the  Act. 

Long-Term  Debt.  The  long-term  debt 
to  be  issued  by  Xcel  imder  die 
authorization  will  be  unsecured.  Subject 
to  the  limits  described  above  and  the 
other  conditions  described  in  the 
Application,  Xcel's  long-term  debt  (a) 
may  be  subordinated  in  right  of 
pajnoient  to  other  debt  and  other 
obligations  of  Xcel,  (b)  may  be 
convertible  into  any  other  securities  of 
Xcel,  (c)  will  have  maturities  ranging 
from  one  to  50  years,  (d)  may  be  subject 
to  optional  and/or  mandatory 
redemption,  in  whole  or  in  part,  at  par 
or  at  various  premiums  above  the 
principal  amount  thereof,  (e)  may  be 
entitled  to  mandatory  or  optional 
sinking  fund  provisions,  [f)  may  provide 
for  reset  of  the  interest  rate  pursuant  to 
a  remarketing  arrangement,  and  (g)  may 
be  called  from  existing  investors  by  a 
third  party.  In  addition,  Xcel  may  have 
the  right  from  time  to  time  to  defer  the 


'  Any  conunon  stock  to  be  issued  by  Xcel  under 
the  settlement  with  NRG  and  NRG's  creditors  is 
addressed  in  a  separate  application  to  the 
Commission  under  the  Act. 


payment' of  iiterest  on  all  or  a  portion 
of  its  long-tenm  debt  (which  may  be 
fixed  or  floating  or  "multi-modal",  i.e., 
where  the  inierest  is  periodically  reset, 
alternating  between  fixed  and  floating 
interest  rates  .for  each  reset  period). 

Xcel  states  ithat  long-term  debt 
seciuities  would  be  issued  and  sold 
directly  to  one  or  more  purchasers  in 
privately-neflDtiated  transactions  or  to 
one  or  more^vestment  banking  or 
underwritingj  firms  or  other  entities  who 
would  resell  feuch  seciu-ities  without 
registration  ifider  the  Securities  Act  of 
1933,  as  amended,  in  reliance  upon  one 
or  more  applicable  exemptions  from 
registration,  or  to  the  public  either  (i) 
through  underwriters  selected  by 
negotiation  at  competitive  bidding  or 
(ii)  through  s  illing  agents  acting  either 
as  agent  or  as  principal  for  resale  to  the 
public  either  directly  or  through  dealers. 

IV.  Intrasysb  m  Financings  and' 
Guarantees 

Applicants  request  authority  for  Xcel 
to  enter  into  guarantees,  obtain  letters  of 
credit,  enter  nto  expense  agreements  or 
otherwise  pr<  ivide  credit  support 
("Guarantees  ')  with  respect  to  the 
obligations  o  Utility  Subsidiaries  as 
may  be  apprc  priate  to  enable  the  Utility 
Subsidiaries  o  carry  on  in  the  ordinary 
course  of  the  r  respective  businesses, 
and  Xcel  and  its  Nonutility  Subsidiaries 
to  enter  into '  Guarantees  with  respect  to 
the  obligatioi  s  of  Nonutility 
Subsidiaries  is  may  be  appropriate  to 
enable  such  I  lonutility  Subsidiaries  to 
carry  on  in  tt  e  ordinary  course  of  their 
respective  bii  sinesses;  provided  that  the 
aggregate  prii  icipal  amount  of 
intrasystem  f  nancings  and  Guarantees 
pursuant  to  t  lis  paragraph  shall  not 
exceed  $1.0  I  illion  outstanding  at  any 
one  time  dur  ng  the  Requested 
Authorizatioi  i  Period.  The  $1.0  billion 
excludes  any  such  Guarantees  that  are 
exempt  purst  ant  to  rules  45(b)  and  52. 
The  authorizi  ition  requested  will  permit 
issuances  of  ]  uarantees  in  situations 
where  the  ex  imptions  provided  by  rules 
45(b)  and  52  ire  not  applicable. 

Xcel  may  c  large  each  Subsidiary  a  fee 
for  each  Guai  antee  provided  on  behalf 
of  the  Subsid  iary  that  is  determined  by 
multiplying  t  le  amount  of  any  such 
guarantee  by  Xcel  by  the  cost  of 
obtaining  the  liquidity  necessary  to 
perform  the  j  uarantee  (for  example, 
bank  line  cor  imitment  fees  or  letter  of 
credit  fees)  ft  r  the  period  of  time  the 
guarantee  remains  outstanding. 
Nonutility  Subsidiaries  may  also  charge 
each  Nonutil  ty  Subsidiary  a  fee  for 
each  guaranti  le  provided  on  its  b^alf 
determined  i  i  the  same  manner  as. 
specified  aba  ve.  Applicants  also  request 
authorizatioi  for  Xcel  to  finance  its 


Nonutility  Subsidiaries  and  its 
Nonutility  Subsidiaries  to  finance  other 
Nonutility  Subsidiaries  in  an  aggregate 
principal  amount  outstanding  at  any 
one  time  during  the  Requested 
Authorization  Period  of  not  to  exceed 
$400  million.  This  $400  million 
excludes  any  financings  that  are  exempt 
pursuant  to  rules  45(b)  and  52. 

In  the  case  of  loans  by  Xcel  or  a 
Nonutility  Subsidiary  to  a  Nonutility 
Subsidiary,  the  company  making  the 
loan  or  extending  the  credit  may  charge 
interest  at  the  same  effective  rate  of 
interest  as  the  daily  weighted  average 
effective  rate  of  commercial  paper, 
revolving  credit  and/or  other  short-term 
borrowings  of  such  lending  company, 
including  an  allocated  share  of 
commitment  fees  and  related  expenses. 
If  no  such  borrowings  are  outstanding, 
then  the  interest  rate  shall  be  predicated 
on  the  Federal  Funds'  effective  rate  of 
interest  as  quoted  daily  by  the  Federdl 
Reserve  Bank  of  New  York.  In  the 
limited  circumstances  where  the 
Nonutility  Subsidiary  effecting  the 
borrowing  is  not  wholly-owned  by  Xcel, 
directly  or  indirectly,  authority  is 
requested  under  the  Act  for  Xcel  or  a 
Nonutility  Subsidiary  to  make  the  loans 
to  the  subsidiaries  at  interest  rates  and 
maturities  designed  to  provide  a  return 
to  the  lending  company  of  not  less  than 
its  effective  cost  of  capital.  If  loans  are 
made  to  a  Nonutility  Subsidiary  which 
is  not  wholly-owned,  such  Nonutility 
Subsidiary  will  not  provide  any  services 
to  any  associate  Subsidiary  except  a 
company  which  meets  one  of  the 
conditions  for  rendering  of  services  on 
a  basis  other  than  "at  cost",  as 
authorized  in  HCAR  No.  27212  (August 
16,  2000). 

V.  Utility  Money  Pool 

In  order  to  provide  intrasystem 
financing  to  the  Utility  Subsidiaries, 
Applicants  request  authorization  to 
operate  a  Utility  Money  Pool.  The 
Utility  Money  Pool  would  include  some 
or  all  of  the  Utility  Subsidiaries  as 
borrowers  from  and  lenders  to  the  pool. 
Xcel  would  participate  in  the  Utility 
Money  Pool,  but  only  as  a  lender  to  the 
pool.  Xcel  Energy  Services  Inc.  ("Xcel 
Services")  v«ll  act  as  the  administrator 
of  the  Utility  Money  Pool.  To  the  extent 
not  exempted  by  nde  52,  the  Utility 
Subsidiaries  request  authorization  to 
make  imsecured  short-term  borrowings 
from  the  Utility  Money  Pool  and  to 
contribute  surplus  fimds  to  the  Utility 
Money  Pool  and  to  lend  and  extend 
credit  to  (and  acquire  promissory  notes    ' 
from)  one  another  through  the  Utility 
Money  Pool.  Xcel  requests  authorization 
to  contribute  siuplus  funds  and  to  lend 
and  extend  credit  to  the  Utility 
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Subsidiaries  through  the  Utihty  Money 
Pool.  No  loans  through  the  Utility 
Money  Pool  would  be  made  to,  and  no 
borrowings  through  the  Utility  Money 
Pool  would  be  made  by,  Xcel. 

Applicants  believe  that  the  cost  of  the 
proposed  borrowings  through  the  Utility 
Money  Pool  will  generally  be  more 
favorable  to  the  borrov«ng  participants 
than  the  comparable  cost  of  external 
short-term  borrowings,  and  the  yield  to 
the  participants  contributing  available 
funds  to  the  Utility  Money  Pool  will 
generally  be  higher  than  the  typical 
yield  on  short-term  investments. 

Under  the  proposed  terms  of  the 
Utility  Money  Pool,  short-term  funds 
would  be  available  from  the  following 
sources  for  short-term  loans  to  each  of 
the  Utility  Subsidiaries  from  time  to 
time:  (1)  Surplus  funds  in  the  treasuries 
of  Utility  Money  Pool  participants,  (2) 
siu-plus  funds  in  the  treasury  of  Xcel, 
and  (3)  proceeds  from  bank  borrowings 
by  Utility  Money  Pool  participants  or 
the  sale  of  commercial  paper  by  the 
Utility  Money  Pool  participants  for  loan 
to  the  Utility  Money  Pool  ("External 
Funds").  The  determination  of  whether 
a  Utility  Money  Pool  participant  at  any 
time  has  surplus  funds  to  lend  to  the 
Utility  Money  Pool  or  shall  borrow 
funds  from  the  Utility  Money  Pool 
would  be  made  by  the  participant's 
chief  financial  officer  or  treasurer,  or  by 
a  designee  thereof,  on  the  basis  of  cash 
flow  projections  and  other  relevant 
factors,  in  that  participant's  sole 
discretion. 

Utility  Money  Pool  participants  that 
borrow  would  borrow  pro  rata  from 
each  company  that  lends,  in  the 
proportion  that  the  total  amount  loaned 
by  each  lending  company  bears  to  the 
total  amount  then  loaned  through  the 
Utility  Money  Pool.  On  any  day  when 
more  than  one  fund  source  (e.g.,  siurplus 
treasury  funds  of  Xcel  and  other  Utility 
Money  Pool  participants  ("Internal 
Funds")  and  External  Funds),  with 
different  rates  of  interest,  is  used  to  fund 
loans  through  the  Utility  Money  Pool, 
each  borrower  would  borrow  pro  rata 
from  each  such  fund  source  in  the 
Utility  Money  Pool  in  the  same 
proportion  that  the  amount  of  funds 
provided  by  that  fund  source  bears  to 
the  total  amoimt  of  short-term  funds 
available  to  the  Utility  Money  Pool. 

Borrowings  from  the  Utility  Money 
Pool  would  require  authorization  by  the 
borrower's  chief  financial  officer  or 
treasurer,  or  by  a  designee.  No  party 
would  be  required  to  effect  a  borrowing 
through  the  Utility  Money  Pool  if  it  is 
determined  that  it  could  (and  had 
authority  to)  effect  a  borrowing  at  lower 
cost  directly  from  banks  or  through  the 
sale  of  its  own  commercial  paper.  The 


cost  of  compensating  balances,  if  any, 
and  fees  paid  to  banks  to  maintain 
credit  lines  and  accounts  by  Utility 
Money  Pool  participants  lending 
External  Funds  to  the  Utilitj'  Money 
Pool  would  initially  be  paid  by  the 
participant  maintaining  such  line.  A 
portion  of  these  costs — or  all  of  such 
costs  in  the  event  a  Utility  Money  Pool 
participant  establishes  a  line  of  credit 
solely  for  purposes  of  lending  any 
External  Funds  obtained  thereby  into 
the  Utility  Money  Pool — would  be 
retroar  lively  allocated  every  month  to 
the  companies  borrowing  these  External 
Funds  through  the  Utility  Money  Pool 
in  proportion  to  their  respective  daily 
outstanding  borrowings  of  such  External 
Funds. 

If  only  Internal  Funds  make  up  the 
funds  available  in  the  Utility  Money 
Pool,  the  interest  rate  applicable  and 
payable  to  or  by  the  Utility  Money  Pool 
participants  for  all  loans  of  such 
Internal  Funds  outstanding  on  any  day 
will  be  the  rates  for  high-grade 
unseciued  30-day  commercial  paper 
sold  through  dealers  by  major 
corporations  as  quoted  in  The  Wall 
Street  Journal  on  the  last  business  day 
of  the  prior  calendar  month.  If  only 
External  Funds  comprise  the  funds 
available  in  the  Utility  Money  Pool,  the 
interest  rate  applicable  to  loans  of  such 
External  Funds  wovdd  be  equal  to  the 
lending  company's  cost  for  such 
External  Funds  (or,  if  more  than  one 
Utility  Money  Pool  participant  had 
made  available  External  Fimds  on  such 
day,  the  applicable  interest  rate  would 
be  a  composite  rate  equal  to  the 
weighted  average  of  the  cost  incurred  by 
the  respective  Utility  Money  Pool 
participants  for  such  External  Fimds). 
In  cases  where  both  Internal  Funds 
and  External  Funds  are  conciurently 
borrowed  through  the  Utility  Money 
Pool,  the  rate  applicable  to  all  loans 
comprised  of  such  "blended"  funds 
would  be  a  composite  rate  equal  to  the 
weighted  average  of  (a)  the  cost  of  all 
Internal  Fimds  contributed  by  Utility 
Money  Pool  participants  (as  determined 
pursuant  to  the  second-preceding 
paragraph  above)  and  (b)  the  cost  of  all 
such  External  Funds  (as  determined 
pursuant  to  the  immediately  preceding 
paragraph,  above). 

Fimds  not  required  by  the  Utility 
Money  Pool  to  make  loans  (with  the 
exception  of  funds  required  to  satisfy 
the  Utility  Money  Pool's  Uquidity 
requirements)  would  ordinarily  be 
invested  in  one  or  more  short-term 
investments,  including:  (i)  Interest- 
bearing  accounts  with  banks;  (ii) 
obligations  issued  or  guaranteed  by  the 
U.S.  government  and/or  its  agencies  and 
instrumentalities,  including  obligations 


under  repurchase  agreements;  (iii) 
obligations  issued  or  guaranteed  by  any 
state  or  political  subdivision,  provided 
that  such  obligations  are  rated  not  less 
than  "A"  by  a  nationally  recognized 
rating  agency;  (iv)  commercial  paper 
rated  not  less  than  "A-1"  ot"P-l'  or 
their  equivalent  by  a  nationally 
recognized  rating  agency;  (v)  money 
market  funds;  (vi)  bank  certificates  of 
deposit;  (vii)  Eurodollar  funds;  and  (viii) 
such  other  investments  as  are  permitted 
by  section  9(c)  of  the  Act  and  rule  40 
under  the  Act. 

The  interest  income  and  investment 
income  earned  on  loans  and 
investments  of  surplus  funds  would  be 
allocated  among  the  participants  in' the 
Utility  Money  Pool  in  accordance  with 
the  proportion  each  participant's 
contribution  of  funds  bears  to  the  total 
amount  of  funds  in  the  Utility  Money 
Pool.  Each  Applicant  receiving  a  loan 
through  the  Utility  Money  Pool  would 
be  required  to  repay  the  principal 
amount  of  such  loan,  together  with  all 
interest  accrued,  on  demand.  All  loans 
made  throigh  the  Utility  Money  Pool 
may  be  pn  paid  by  the  borrower  without 
premium  or  penalty.  Operation  of  the 
Utility  Money  Pool,  including  record 
keeping  and  coordination  of  loans,  will 
be  handled  by  Xcel  Services  under  the 
authority  of  the  appropriate  officers  of 
the  participating  companies.  Xcel 
Services  will  administer  the  Utility 
Money  Pool  on  an  "at  cost"  basis. 

Proceeds  from  the  Utility  Money  Pool 
may  be  used  by  each  Utility  Subsidiary 
(i)  for  the  interim  financing  of  its 
construction  and  capital  expenditure 
programs,  (ii)  for  its  working  capital 
needs,  (iii)  for  the  repayment, 
redemption  or  refinancing  of  its  debt . 
and  preferred  stock,  (iv)  to  meet 
unexpected  contingencies,  payment  and 
timing  differences  and  cash 
requirements,  and  (v)  to  otherwise 
finance  its  own  business  and  for  other 
lawful  general  corporate  purposes.  The 
Utility  Subsidiaries  request  authority  to 
borrow  up  to  an  amount  at  any  one  time 
outstanding  from  the  Utility  Money  Pool 
as  set  forth  below: 


Utility  subsidiary 

Money  pod 

Hrnit 

(million) 

NSP-4* 

NSP-W 

$250 
100 

PSCo  

2S0 

SPS 

100 

Cheyenne  

Black  Mountain 

40 
40 

Loans  to  Cheyenne  and  Black  Mountain 
through  the  money  pool  will  be  counted 
against  their  respective  $40  milHon 
limits  applicable  to  short-term  debt. 
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VI.  Financing  Sul»idiaries 

For  the  Requested  Authorization 
Period,  Applicants  request  that  the 
terms  and  conditions  in  respect  of 
Financing  Subsidiaries  be  modiHed. 
Applicants  request  authority  for  Xcel 
and  its  Subsidiaries  to  acquire,  directly 
or  indirectly,  the  equity  securities  of  one 
or  more  corporations,  trusts, 
partnerships  or  other  entities 
("Financing  Subsidiaries")  created 
specifically  for  the  purpose  of 
facilitating  the  financing  of  the 
authorized  and  exempt  activities 
(including  exempt  and  authorized 
acquisitions]  of  Xcel  and  the 
Subsidiaries  tluough  the  issuance  of 
debt  or  preferred  securities,  including 
but  not  limited  to  monthly  income 
preferred  securities,  to  third  parties  and 
the  loaning  of  the  proceeds  of  such 
financings  to  Xcel  or  such  Subsidiaries. 
The  proceeds  of  any  securities  issuance 
by  a  Financing  Subsidiary  would  be 
loaned,  dividended  or  otherwise 
transferred  to  Xcel  or  the  Subsidiary 
that  established  such  Financing 
Subsidiary.  The  proceeds  of  any 
securities  issuances  by  a  Financing 
Subsidiary  would  count  against  any 
applicable  authorization  limit  of  Xcel  or 
a  Subsidiary  establishing  such 
Financing  Subsidiary  as  though  Xcel  or 
the  Subsidiary  had  undertaken  the 
issuance  directly.  Xcel  or  the  Subsidiary 
that  established  such  Financing 
Subsidiary,  as  applicable,  may,  if 
required,  guarantee  all  or  part  of  the 
obhgations  of  such  Financing 
Subsidiary  under  any  securities  issued 
by  the  Financing  Subsidiary.  Xcel  or  the 
Subsidiary  that  established  such 
Financing  Subsidiary,  as  applicable, 
also  may  enter  into  expense 
arrangements  in  respect  of  the 
obligations  of  such  Financing 
Subsidiary.  However,  the  amount  of  any 
such  guarantee  by  Xcel  or  a  Subsidiary 
would  not  be  counted  against  the 
authorization  limit  in  respect  of  intra- 
system  financings  and  guarantees 
discussed  above. 

Any  such  long-term  debt  or  preferred 
securities  would  be  issued  with  terms 
and  features  negotiated  or  based  upoii, 
or  otherwise  determined  by,  competitive 
capital  markets,  and  in  any  event 
consistent  with  the  general  terms  set ' 
forth  above  for  Xcel.  Any  such  preferred 
securities  would  have  dividend  rates  or 
methods  of  determining  the  same, 
redemption  provisions,  conversion  or 
put  terms  and  other  terms  and 
conditions  as  Xcel  may  determine  at  the 
time  of  issuance.  In  addition,  all 
issuances  of  preferred  securities  will  be 
at  rates  or  prices,  and  under  conditions 
negotiated  pursuant  to,  based  upon,  or 


otherwise  d(  itermined  by  competitive 
capital  marl  ets. 

Georgia  Pom  er  Company  (70-10137) 

Georgia  P(  twer  Company  ("Georgia 
Power"),  a  v  holly  owned  utility 
subsidiary  o  '  the  Southern  Company 
("Southern" ),  a  registered  holding 
company,  2'  1  Ralph  McGill  Boulevard, 
NE.,  Atlanta  Georgia,  30308,  has  filed  a 
declaration  i  inder  section  12(b)  of  the 
Act  and  rule  s  45  and  54  under  the  Act. 

Georgia  P(  iwer  owns  50%  of  the 
outstanding  common  stock  of  Southern 
Electric  Gen  crating  Company 
("SEGCO"),  in  indirect  utility 
subsidiary  o '  Southern.  Alabama  Power 
Company  { "  Mabama  Power"'),  a  wholly 
owned  utilit  y  subsidiary  of  Southern, 
owns  the  rei  laining  outstanding 
common  sto  :k  of  SEGCO.  SEGCO  owns 
units  one  th  ough  four  of  the  1 .000 
megawatt  Et  tiest  C.  Gaston  steam  plant 
near  Wilson  nlle,  Alabama.  The  plant 
sells  all  of  it  >  energy  and  capacity  to 
Georgia  Pow  er  and  Alabama  Power  in 
proportion  t )  their  ownership  interest  in 
the  plant.  Alabama  Power  acts  as 
SEGCO's  ag(  nt  in  the  operation  of  the 
plant. 

On  May  2  :,  2003  SEGCO  issued  its 
Series  A  4.4  )%  Senior  Notes  due  May 
15,  2013  in  i  n  aggregate  principal 
amount  of  $  0  million.  As  part  of  the 
financing,  A  abama  Power  guaranteed 
repayment  o  F  the  SEGCO  debt.  Georgia 
Power  propc  ses  to  agree  by  letter  to 
reimburse  A  abama  Power  pro  rata 
(based  on  G«  orgia  Power's  ownership  of 
the  outstanc  ing  equity  securities  of 
SEGCO  as  o  the  date  the  payment  is 
due)  for  any  payments  made  by 
Alabama  Po  ver  under  its  guarantee.  The 
letter  will  pi  ovide  that  the  commitment 
of  Georgia  P  )wer  will  terminate  when 
Georgia  Pow  er  ceases  to  own  an  interest 
in  SEGCO. 

Unitil  Corpcifation  (70-10161) 


h(  Idi 


Unitil 
registered 
Act,  6  Liberljy 
New  Hamps 
has  filed  an 
("Applicaticjn 
under  sectiops 

Unitil 
sell  for  cash 
up  to  717, 
common 
"Additional 
has  an 
shares  of 
4.753,630 
outstanding 

Unitil  CO 
Additional 
issued  and 
underwriter  i 


Corporation  ("Unitil"),  a 

ing  company  under  the 
Lane  West,  Hampton, 
lire  03842,  ("Applicant") 
ipplication/declaration 
')  with  the  Commission 
6(a)  and  7  of  the  Act. 
requests  authority  to  issue  and 
prior  to  January  31,  2004 
additional  shares  of  its 
,  no  par  value  (the 
Common  Stock").  Unitil 
auth(  rized  total  of  8.000,000 
cofimon  stock,  of  which 
were  issued  and 
as  of  June  30,  2003. 
n  templates  that  the 
(fommon  Stock  would  be 
to  the  public  through 
,  who  would  acquire  the 


,6C0 
sto  :k 


si  ares 


said 


Additional  Common  Stock  for  their  own 
accounts  and  may  resell  the  shares  of 
the  Additional  Common  Stock  in  one  or 
more  transactions,  including  negotiated 
transactions,  either  at  a  fixed  public 
offering  price  or  at  varying  prices 
determined  at  the  times  of  sale.  The 
offering  is  expected  to  be  effected  in 
accordance  with  an  imderwriting 
agreement  of  a  type  generally  standard 
in  the  industry  and  Unitil  may  grant  the 
underwriters  a  "green  shoe"  option  to 
purchase  additional  shares  at  the  same 
price  then  offered  solely  for  the  purpose 
of  covering  over-allotments  (provided 
that  the  total  number  of  shares  offered 
initially,  together  with  the  number  of 
shares  issued  in  accordance  with  any 
"green  shoe"  option  would  not  exceed 
the  number  of  shares  authorized  for 
issuance  by  any  order  granted  under  the 
Application).  Applicant  states  that  it  is 
also  possible  that  Unitil  would  sell  the 
Additional  Common  Stock  through 
dealers  or  agents  or  directly  to  a  limited 
number  of  purchasers  or  a  single 
purchaser. 

The  aggregate  price  of  the  Additional 
Common  Stock  being  sold  through  any 
underwriter  or  dealer  would  be 
calculated  based  on  either  the  specified 
selling  price  to  the  public  or  the  closing 
price  of  the  common  stock  on  the  day 
the  offering  is  announced.  Public 
distributions  may  be  in  accordance  with 
private  negotiation  with  underwriters, 
dealers  or  agents  as  discussed  above  or 
effected  through  competitive  bidding 
among  underwriters.  In  addition,  sales 
may  be  made  through  private 
placements  or  other  non-public 
offerings  to  one  or  more  persons.  The 
sale  of  the  shares  of  Additional 
Common  Stock  would  be  at  rates  or 
prices  and  under  conditions  negotiated 
or  based  upon,  or  otherwise  determined 
by,  competitive  capital  markets.  The 
underwriting  fees,  commissions  or  other 
similar  remuneration  paid  in  cormection 
with  the  issue,  sale  or  distribution  of  the 
Additional  Common  Stock  in 
accordance  with  the  Application  (not 
including  any  original  issue  discount) 
would  not  exceed  7%  of  the  principal 
or  total  amount  of  the  Additional 
Common  Stock  being  issued. 

Unitil  states  that  it  intends  to  use  the 
net  proceeds  of  the  offering  (after 
deduction  of  fees,  commissions  and 
expenses)  (i)  to  make  cash  capital 
contributions  to  its  subsidiaries, 
including,  without  limitation,  its  public 
utility  subsidiaries,  Fitchburg  Gas  and 
Electric  Light  Company  ("Fitchburg") 
and  Unitil  Energy  Systems,  Inc.  ("Unitil 
Energy"),  in  accordance  with  rule 
45(a)(4)  of  the  Act;  (ii)  to  repay  its 
outstanding  short-term  indebtedness; 
and  (iii)  for  other  general  corporate 
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purposes  consistent  with  the 
requirements  of  the  Act,  including  to 
meet  working  capital  needs.  Unitil 
Energy  and  Fitchburg  are  expected,  in 
turn,  to  use  any  hinds  contributed  by 
Unitil  to  repay  outstanding  short-term 
indebtedness  inciirred  for  additions, 
extensions  and  betterments  to  their 
respective  property,  plant  and 
equipment  and  to  finance  future 
expenditures  for  additions,  extensions 
and  betterments  to  property,  plant  and 
equipment.  Unitil  represents  that  no 
proceeds  from  any  offering  authorized 
in  any  order  of  the  Commission  issued 
on  the  Application  will  be  used  (i)  to 
acquire  any  exempt  wholesale 
generators  or  foreign  utility  companies, 
as  those  terms  are  defined  in  sections  32 
and  33  of  the  Act,  respectively;  or  (ii)  to 
acquire  or  form  a  new  subsidiary  imless 
that  financing  is  consummated  in 
accordance  with  an  order  of  the 
Commission  or  an  available  exemption 
under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-23152  Filed  9-10-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48447;  File  No.  SR-CHX- 
2003-15] 

Self-Regulatory  Organizations;  The 
Chicago  Stock  Exchange, 
Incorporated;  Order  Granting  Approval 
to  Proposed  Rule  Change  to  Amend 
the  CHX  Membership  Dues  and  Fees 
Schedule  to  Increase  the  Specialist 
Tape  Credits  for  Certain  Trades  in 
Tape  A  and  Tape  B  Securities 

September  4,  2003. 
I.  Introduction 

On  June  2.  2003,  The  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,2  a  proposed  rule  chaiige  to 
increase  the  specialist  tape  credits  for 
certain  trades  in  Tape  A  and  Tape  B 
securities.  The  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  June  30,  2003. ^ 


The  Commission  received  one 
comment  on  the  proposal.*  On  August 
11,  2003,  the  CHX  responded  to  the 
comment  letter.^  This  order  grants 
approval  to  the  proposed  rule  change. 

n.  Summary  of  .Comments 

The  NYSE  expressed  its  opposition  to 
"all  market  data  rebates  and  other  forms 
of  payment  for  order  flow"  as  being 
inconsistent  with  the  Act  and  the 
protection  of  investors.^  The  NYSE 
stated  that  the  CHX  "currently  rebates 
nothing  for  trades  in  Nasdaq  seciuities, 
rebates  as  much  as  50  percent  of  market 
data  revenues  for  trades  in  Tape  B 
securities,  and  rebates  more  than  50 
percent  of  market  data  revenues  for 
certain  trades  in  Tape  A  securities."  The 
proposed  rule  change,  according  to  the 
NYSE,  "would  exacerbate  this  disparity, 
permitting  CHX  to  provide  greater 
economic  incentives  to  specialist  firms 
to  purchase  Tape  A  order  flow  than  to 
purchase-Nasdaq  and  Tape  B  order 
flow."  ~  Because  the  CHX  offers  "no 
rationale  for  different  rebate  levels 
based  on  the  market  on  which  a  security 
is  listed"  the  NYSE  asks  the 
Commission  to  institute  disapproval 
proceedings  with  respect  to  the 
proposed  rule  change.^ 

In  its  response  to  the  NYSE  Letter,  the 
CHX  states  that  its  rules  with  regard  to 
market  data  revenue  sharing  programs 
are  consistent  with  Commission  staff 
guidance.9  Additionally,  the  CHX 
explains  that  its  Tape  A  credit  program 
"provides  only  the  possibility  of  a  70% 
tape  credit"  and  that  the  rates 
delineated  in  the  CHX's  fee  schedule 
"are  marginal  rates  and  thus  apply  only 
to  those  transactions  that  exceed 
identified  thresholds."  >«  Furthermore, 
the  CHX  states  its  market  share  in  Tape 
A  issues  has  declined,  and  that  it  shared 
"less  than  20%  oi  its  overall  Tape  A 
market  data  revenues  with  Exchange 
specialists"  in  Jime  2003." 

m.  Discussion  and  Commission 
Findings 

As  set  forth  in  its  July  2,  2002  Order 
of  Sununary  Abrogation  ("Abrogation 


'  15  U.S.C.  78sa))(l). 
•2  17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  48076 
(June  23,  2003),  68  FR  38732. 


*  See  July  22,  2003  letter  from  Darla  C.  Stuckey, 
Corporate  Secretary,  New  York  Stock  Exchange,  Inc. 
("NYSE"),  to  Jonathan  G.  Katz,  Secretary. 
Commission  ("NYSE  Letter"). 

=  See  August  1 1 ,  2003  letter  from  Ellen  J.  Neely . 
Senior  Vice  President ^nd  General  Counsel,  CHX, 
to  John  S.  Polise,  Senior  Special  Counsel,  and 
Joseph  P.  Morra,  Special  Counsel,  Division  of 
Market  Regulation.  Commission  ("CHX  Letter"). 

<*  NYSE  Letter  at  2. 

»CHXLetterat2. 
'°Id. 


Order"), 12  the  Commission  will 
continue  to  examine  the  issues 
surroimding  market  data  fees,  the 
distribution  of  market  data  rebates,  and 
the  impact  of  market  data  revenue 
sharing  programs  on  both  the  accuracy 
of  market  data  and  on  the  regulatory 
functions  of  self-regulatory 
organizations.  In  the  interim,  the 
Commission  believes  it  is  reasonable  to 
allow  the  CHX  to  modify  the  tape 
credits  available  to  CHX  specialists  for 
trades  in  Tape  A  and  Tape  B  securities 
as  described  in  the  instant  proposed 
rule  change. 

Thus,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  '3  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  i"* 
and  the  rules  and  regulations 
thereiuider.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act. '5  in  that  it  is  designed  to 
promote  just  and  equitable,  principles  of 
trade,. to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  securities  transactions,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  ft-ee  and  open  market 
and  a  national  market  system. 

The  decision  to  allow'  the  CHX  to 
increase  the  tape  credits  for  trades  in 
Tape  A  and  Tape  B  securities,  however, 
is  narrowly  drawn,  and  should  not  be 
construed  as  resolving  the  issues  raised 
in  the  Abrogation  Order,  and  does  not 
suggest  what,  if  any,  future  actions  the 
Commission  may  take  with  regard  to 
market  data  revenue  sharing  programs. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  'e,  that  the 
proposed  rule  change  {SR-CHX-2003- 
15)  be,  and  it  hereby  is,  approved. 

for  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-23154  Filed  9-loA)3;  8:45  am] 

BILUNG  CODE  M10-01-P 


1^  Securities  Exchange  Act  Release  No.  46159 
(July  2,  2002).  67  FR  45775  (July  10.  2002)  (FUe 
Nos.  SR-NASD-2002-61,  SR-NASD-2002-68.  SR- 
CSE-2002-06,  and  SR-PCX-2002-37)  (Order  of 
Summary  Abrogation). 

■^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U  S.C.  78c(f).  * 

'M5  U.S.C.  78f. 

'^15  U.S.C.  78fn))(5) 

>6 15  U.S.C.  78s(b)(2). 

"17CFR200.30-3(a)(12). 
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Self-Regulatory  Organizations;  Notice 
of  Riing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  NASD  Rules  1013  and  1140 

September  4.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
29,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items- 1,  II  and  III  below,  which  Items 
have  been  prepared  by  NASD.  NASD 
has  designated  the  proposed  rule  change 
as  constituting  a  "non-controversial" 
rule  change  pursuant  to  Rule  19b-4(f)(6) 
under  the  Act,^  which  renders  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  NASD 
Rule  1013  to  eliminate  the  requirement 
that  new  member  applicants  include  in 
their  membership  applications  signed, 
paper  Forms  U4  for  each  proposed 
associated  person  who  is  required  to  be 
registered  under  NASD  Rules  and, 
instead,  to  require  new  member 
applicants  to  file  these  Forms  U4 
electronically.  NASD  is  also  proposing 
to  amend  Rule  1 140  to  require  new 
member  applicants  to  follow  the  same 
procedures  members  must  follow  when 
making  electronic  Form  U4  filings.  In 
addition,  NASD  is  proposing  technical 
changes  to  Rules  1013  and  1140.  Below 
is  the  text  of  the  proposed  rule  change. 
New  text  is  in  italics.  Proposed 
deletions  are  in  [brackets]. 


1000.  Membership,  Registration  and 
Qualification  Requirements 


» 15  U.S.C.  78s(bMl). 

«17CFR240.19b-4. 

3 17  CFR  240.19lM(f)(6). 


1013.  New  Miimber  Application  and 
Interview 

(a)  Filing  of  Abplication 
(1)  Where  to  I  lie 


An  Applica^it 
membership 
with  the  Department 
Regulation  at 
district  in  which 
to  have  its 
defined  in 


for  [Association]  NASD 
i  hall  file  its  application 

of  Member 
he  district  office  in  the 
the  Applicant  intends 
pn|icipal  place  of  business  as 
1011(1). 


Rule 

(2)  Contents 

The  applies  tion  shall  include: 

(A)  an  origi  lal  signed  and  notarized 
paper  Form  B  D,  with  applicable 
schedules; 

[(B)  an  origi  nal  signed  paper  Form  U- 
4  for  each  Asa  ociated  Person  who  is 
required  to  be  registered  under  the 
Rules  of  the  A  ssociation; 

(C)  through  (H)  Renumbered  as  (B) 
through  (G). 

[(I)]  (//)  dociimentation  of  emy  of  the 
following  eve:  its,  unless  the  event  has 
been  reported  to  tiie  Central  Registration 
Depository 

(i)  through  ii)  No  change 

(iii)  an  inve  itment-related  customer 
complaint  or  ( irbitration  that  is  required 
to  be  reported  on  Form  U4  [U-4]; 

(iv)  through  (v)  No  change. 

(J)  through  I S)  Renumbered  as  (I) 
through  (R). 

(3)  Electronic  Filings 

Upon  apprc  val  of  the  Applicant's 
Web  CRD  enti  tlement  request  form,  the 
Applicant  sha  11  submit  its  Forms  U4  for 
each  Associat  ?d  Person  who  is  required 
to  be  registered  under  NASD  Rules,  any 
amendments  lo  its  Forms  BD  or  U4  [U- 
4,  any  additioial  Forms  U-4],  and  any 
Form  U5  [U-J  ]  electronically  via  Web 
CRD. 


(4)  through 
(b)No 


7)  No  change. 


chan'e 


1140.  Electroi  lic  Filing  Rules 

(a)  through  b)  No  change.  " 

(c)  Form  U<  [U-4]  Filing 
Requirements 

(1)  [Initial  and  transfer  electronic 
application  fi  ings]  Every  initial  and 
transfer  electi  onic  Form  U4  filing  shall 
be  based  on  a  signed  Form  U4  [U-4] 
provided  to  tl  e  member  or  applicant  for 
membership  \  y  the  person  on  whose 
behalf  the  Foim  U4  is  being  filed 
[applicant].  As  part  of  the  member's 
recordkeepinj  requirements,  it  shall 
retain  the  [ap  )licant's]  person 's  signed 
Form  U4  [U-*  ]  and  make  it  available 
promptly  upoh  regulatory  request.  An 
applicant  for  tnembership  also  must 


retain  every  signed  Form  U4  it  receives 
during  the  application  process  and 
make  them  available  promptly  upon 
regulatory  request. 

(2)  Fingerprint  Cards 

Upon  filing  an  electronic  Form  U4 
[U—4]  on  behalf  of  [an  applicant]  a 
person  applying  for  registration,  a 
member  shall  promptly  submit  a 
fingerprint  card  for  [the  applicant]  that 
person.  NASD  [Regulation]  may  make  a 
registration  effective  pending  receipt  of 
the  fingerprint  Ccird.  If  a  member  fails  to 
submit  a  fingerprint  card  within  30  days 
after  NASD  [Regulation]  receives  the 
electronic  Form  U4  [U-4],  the  person's 
registration  shall  be  deemed  inactive.  In 
such  case,  NASD  [Regulation]  shall 
notify  the  member  that  the  person  must 
immediately  cease  all  activities 
requiring  registration  and  is  prohibited 
from  performing  any  duties  and 
functioning  in  any  capacity  requiring 
registration.  NASD  [Regulation]  shall 
administratively  terminate  a  registration 
that  is  inactive  for  a  period  of  two  years. 
A  person  whose  registration  is 
administratively  terminated  may 
reactivate  the  registration  only  by 
reapplying  for  registration  and  meeting 
the  qualification  requirements  of  the 
applicable  provisions  of  the  Rule  1020 
Series  and  the  Rule  1030  Series.  Upon 
application  and  a  showing  of  good 
cause,  [the  Association]  NASD  may 
extend  the  30-day  period. 

(d)  through  (e)  No  change. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

NASD  staff.has  been  working  to  make 
its  membership  application  process 
more  efficient  and  less  burdensome  for 
applicants.  As  part  of  that  effort,  NASD 
staff  proposes  to  eliminate  Rule  1013's 
current  requirement  that  an  applicant 
for  NASD  membership  submit  with  its 
membership  application  an  original. 
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signed  paper  Form  U4  for  each  of  the 
applicant's  proposed  associated  persons 
who  are  required  to  be  registered  with 
NASD.  Instead,  the  proposed  rule 
change  will  require  that,  upon  approval 
of  the  applicant's  Web  CRD  entitlement 
request  form,  the  applicant  will  file 
such  Forms  U4  electronically  via  Web 
CRD. 

NASD  Rule  1013(a)(3)  already 
requires  that  an  applicant,  upon 
approval  of  its  Web  CRD  entitlement 
request  form,  electronically  submit  any 
amendments  to  its  filed  Form  BD  and 
Forms  U4  and  any  additional  Forms  U4 
or  Forms  U5  not  submitted  with  the 
membership  application.  By  extending 
the  electronic  filing  requirement  to 
include  all  Form  U4  filings  an  applicant 
must  submit  in  connection  with  its 
membership  application,  the  proposed 
rule  change  allows  an  applicant  to  use 
one  unified  process  for  all  its  Form  U4 
submissions  in  the  membership 
application  process  and  reduces  the 
amount  of  paperwork  the  applicant 
must  submit  with  its  membership 
application. 

The  proposed  change  will  also  lessen 
the  burden  on  NASD  staff  receiving  the 
membership  application  because  it  will 
eliminate  the  need  to  separate  the  Forms 
U4  from  the  membership  application 
material  and  route  them  to  the 
appropriate  office  for  review  and  entry 
into  the  Web  CRD  system.  Also,  because 
the  proposed  change  will  result  in  the 
applicant  filing  the  Forms  U4  directly 
with  Web  CRD,  NASD  Web  CRD  staff 
will  not  experience  any  delays  that 
might  occvu  from  the  routing  process. 

Ln  connection  with  the  new  electronic 
Form  U4  filing  requirement,  NASD  is 
also  proposing  to  amend  Rule  1140  to 
apply  to  appliccuits  the  same  electronic 
filing  requirements  that  members  must 
follow  when  filing  electronic  Forms  U4. 
Currently,  Rule  1140  requires  that  every 
electronic  Form  U4  filing  made  by  a 
member  be  based  on  a  signed  Form  U4 
provided  by  the  associated  person.  Rule 
1140  also  requires  that  the  member,  as 
part  of  its  recordkeeping  requirements, 
retain  the  signed  Forms  U4  and  make 
them  available  promptly  upon 
regulatory  request.  The  proposed 
changes  to  Rule  1140  will  require  an 
applicant  to  follow  these  same 
procedures  when  making  electronic 
Form  U4  filings.  These  requirements 
will  help  ensure  that  associated  persons 
have  reviewed  and  accepted  the 
information  and  representations 
provided  with  the  electronic  Form  U4. 

Finally,  the  proposed  rule  change 
makes  several  technical  changes  to 
Rules  1013  and  1140.  First,  the 
references  in  these  rules  to  "Form  U-4" 
cmd  "Form  U-5"  are  being  changed  to 


"Form  U4"  and  "Form  U5," 
respectively."  Second,  Rule  1011(a) 
defines  "applicant"  to  mean  either  a 
person  applying  for  NASD  membership 
under  Rule  1013  or  a  member  filing  an 
application  under  Rule  1017  for 
approval  of  a  change  in  ownership, 
control,  or  business  operations. 
However,  the  current  use  of  the  term 
"applicant"  in  Rule  1140  is  inconsistent 
with  this  definition  because  it  currently 
uses  the  term  "applicant"  to  refer  to  the 
person  on  whose  behalf  the  electronic 
Form  U4  filing  is  being  made. 
Accordingly,  the  rule  change  would 
replace  references  to  "applicant"  in 
Rule  1140  with  references  to  persons  on 
whose  behalf  Forms  U4  filings  are  being 
made,  as  appropriate.  Finally,  NASD  no 
longer  refers  to  itself  or  its  subsidiary, 
NASD  Regulation,  Inc.,  using  its  full 
corporate  name,  "the  Association,"  "the 
NASD"  or  "NASD  Regulation."  Instead, 
NASD  uses  the  name  "NASD"  unless 
otherwise  appropriate  for  corporate  or 
regulatory  reasons.  Accordingly,  the 
proposed  rule  change  replaces,  as  a 
technical  change,  several  references  to 
"the  Association"  and  "NASD 
Regulation"  in  Rules  1013  and  1140 
with  the  name  "NASD." 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,5  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  amends  NASD  Rule  1013  to 
eliminate  the  requirement  that  new 
member  applicemts  include  in  their 
membership  applications  signed,  paper 
Forms  U4  for  each  proposed  associated 
person  who  is  required  to  be  registered 
under  NASD  Rules  and,  instead,  to 
require  new  member  applicants  to  file 
these  Forms  U4  electronically.  The 
proposed  rule  change  also  amends  Rule 
1140  to  require  new  member  applicants 
to  follow  the  same  procedures  members 
must  follow  when  making  electronic 
Form  U4  filings.  In  addition,  the 
proposed  rule  change  makes  certain 


*  This  change  is  being  made  in  accordance  with 
SR-NASD-2003-57  (Rule  Change  to  Revise 
Unifonn  Application  for  Securities  Industry 
Registration  or  Transfer  (Form  U-4)  and  Uniform 
Termination  Notice  for  Securities  Industry 
Registration  (Form  U-5)),  which  changed  the 
references  for  Forms  "U-4"  and  "U-5"  to  "U4"  and 
"U5."  SEC  Release  No.  34-48161  (July  10.  2003)  68 
FR  42444  (July  17,  2003). 

5 15  U.S.C.  78o-3(b)(6). 


technical  changes  to  Rules  1013  and 
1140. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  NASD  as  a  "non-controversial" 
rule  change  pursuant  to  Section 
19(b)(3)(A)  of  the  Act »  and  Rule  19h- 
4(f)(6)  thereunder.''  Consequently, 
because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
-  days  from  the  date  on  which  it  was 
filed,  and  NASD  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Acts  and  Rule  19b-4(f)(6)-thereunder.9 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  ifavestors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and    - 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
thange  is  consistent  with  the  Act. 
Persons  making  v^rritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  . 


fil5U.S.C.78s(b)(3)(A). 
M7CFR240.19b-4(f)(6). 
« 15  U.S.C.  78s{b)(3)(A). 
»17CFR240.19b-4(0(6). 
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change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No.  SR- 
NASD-2003-136  and  should  be 
submitted  by  October  2,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  10 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-23153  Filed  9-10-03;  8:45  am] 

BtLUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 
(SBA) 

Office  of  Chief  Financial  Officer 
(OCFO);  Notice  of  intent  To  Establisii 
ttie  U.S.  Small  Business 
Administration's  Audit  and  Financial 
Management  Advisory  Committee  and 
Request  for  Membership  Applications 

summary:  The  U.S.  Small  Business 
Administration  (SBA)  announces  its 
intent  to  establish  the  Audit  and 
Financial  Management  Advisory 
Committee  (AFMAC  or  "the 
Committee").  Accordingly,  the  SBA 
publishes  this  notice  in  compliance 
with  the  Federal  Advisory  Committee 
Act,  as  amended.  (FACA)  (Pub.  L  92- 
463-5  U.S.C.App.  2).  The  purpose  of 
AFMAC  is  to  provide  recommendations 
and  advice  regarding  the  Agency's 
financial  management  including  the 
financial  reporting  process,  systems  of 
internal  controls,  audit  process,  and 
process  for  monitoring  compliance  with 
relevant  laws  and  regulations.  The  SBA 
Administrator  has  determined  that  the 
establishment  of  the  Committee  is  in  the 
public  interest  because  it  supports 
proper  disclosure  and  transparency  of 
SBA's  financial  management.  SBA 
requests  applications  from  qualified 
individuals  and  organizations  to  serve 
on  the  Committee.  All  notices  for 
AFMAC  meetings  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  a  membership 
application,  contact  Thomas  A. 
Dimiaresq,  Chief  Financial  Officer,  409 
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Third  Street}  SW.;  telephone  (202)  205- 
6449. 

SUPPLEMENTARY  INFORMATION:  AFMAC 
shall  be  con^prised  of  at  least  three 
members,  including  one  Chairperson,  as 
determined  )y  the  SBA's  Administrator, 
who  are  free  from  any  relationship  that 
would  interl  ere  with  the  exercise  of 
independen  judgment  as  a  member  of 
the  Commiti  ee.  Committee  membership 
must  be  fair!  y  balanced  and  diverse  in 
terms  of  occ  ipational  background  and 
type  of  finan  cial  expertise.  Committee 
members  mi  st  have  sufficient  financial 
knowledge  and  experience  to  enable 
them  to  disc  large  the  AFMAC's  duties. 
Each  membe  r  must  be  able  to:  (i) 
Understand  ederal  financial  statements; 
and  (ii)  reco|  jnize  factors  affecting  the 
quality  of  SI  A's  financial  reporting  as  a 
basis  to  mak  i  meaningful 
recommends  tions  about  the  agencies 
audited  final  icial  statements  and  related 
financial  ma  lagement  policy.  SBA  will 
view  very  fa  rorably  candidates 
possessing  a  broad  accounting 
background,  extensive  financial 
management  expertise,  and/or 
significant  e:  :perience  with  federal 
financial  ma  lagement. 

Any  quali:  ied  individual  or 
organization  interested  in  serving  on  the 
Committee  s  lould  contact  5B A  for  a 
membership  application. 

Scott  R.  Morrj  s. 

Deputy  Chief  cf  Staff. 

(FR  Doc.  03-2  Ills  Filed  9-10-03;  8:45  am] 

BILLING  CODE 


WJ5-01-P 


SMALL  BUS  NESS  ADMINISTRATION 

Notice  of  Adf^isory  Council  Public 
Meeting 


business  Administration 
Wii;onsin  District  Advisory 
loc£  ted  in  the  geographical 
Milwi  lukee,  Wisconsin,  will  hold 
mee  ing  at  12  noon  on 

September  17,  2003,  at  the 
Milwa  ikee  Area  Chamber 
756  North  Milwaukee  Street 
Mi  Iwaukee,  WI  53202  to 
matters  as  may  be 
members,  staff  of  the  Small 
inistration,  or  others 


The  Small  |B 
Region  5 
Council, 
area  of 
a  public 
Wednesday 
metro 
Building 
4th  Floor, 
discuss  such 
presented  by 
Business 
present. 


Adin 


le  ter  ( 


1017  CFR  20O.3O-3(a)(12). 


presentation 

Yolanda  Stajjl 

writing  by 

5885  no  later!  than 

in  order  to  be 

further 

Yolanda  Staj^L 

Small 

West 


Anyone -w;  shing  to  make  an  oral 

to  the  Board  must  contact 
es  Lassiter,  EDA,  in- 
or  by  fax  at  (202)  481- 
September  15,  2003, 
put  on  the  agenda.  For 
infonhation,  write  or  call 

es  Lassiter,  EDA  U.S. 
Businass  Adminisfration,  310 
Wisconsin  Ave.,  Suite  400 


Milwaukee,  Wisconsin  53203,  (414) 
297-1090. 

Scott  Morris, 

Deputy  Chief  of  Staff. 

[FR  Doc.  03-23114  Filed  9-10-03;  8:45  am) 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Disclosure  of  Additional  Fees,  Charges 
and  Restrictions  on  Air  Fares  in 
Advertisements,  Including  "Free" 
Airfares 

This  notice  is  intended  to  give  further 
guidance  to  air  carriers  and  other  sellers 
of  air  transportation  on  how  those 
additional  taxes,  fees  and  restrictions 
that  are  permitted  to  De  listed  separately 
from  a  fare  quotation  may  be  disclosed 
in  advertisements.'  This  guidance  will 
be  used  by  the  Office  of  Aviation 
Enforcement  and  Proceedings  in  its 
compliance  and  enforcement  activities 
associated  with  14  CFR  399.84,  the 
Department's  full  fare  advertising  rule, 
and  49  U.S.C.  41712,  which  prohibits 
unfair  and  deceptive  practices. 

As  permitted  by  Department  rules, 
interpretive  guidance,  and  enforcement 
case  precedent,  advertisements  of  air 
fares  frequently  do  not  state  the  full 
price  charged  the  consumer,  but  instead 
quote  a  base  fare  and  break  out  the  fees 
and  taxes  that  are  permitted  to  be 
separately  stated.^  Substantial 
restrictions  that  apply  to  the  advertised 
fare,  which  must  be  disclosed  under 
Department  rules  and  case  precedent, 
are  also  generally  listed  separately.  We 
are  concerned  that,  in  some  instances, 
including  in  print  advertisements,  the 
notice  of  separately  stated  fees  and 
restrictions  is  not  adequate  to  alert 
consumers  to  the  existence  and  nature 


'  See  earlier  guidance,  most  recently  the  notice 
dated  January  18,  2001.  as  well  as  earlier  notices, 
available  at  http://airconsumer.ost.dot.gov/ 
nihs.htm. 

2  While  14  CFR  399.84  requires  that  any 
advertisement  of  an  air  fare  which  quotes  a  price 
must  state  the  full  price  to  be  charged  the 
consumer,  a  number  of  exceptions  have  been 
recognized  in  the  Department's  enforcement  case 
precedent  and  in  advisory  letters  to  the  industry. 
For  example,  the  Department  has  allowed  taxes  and 
fees  collected  by  carriers  and  other  sellers  of  air 
transportation  to  be  stated  separately  in  fare 
advertisements  so  long  as  the  charges  are  levied  by 
a  government  entity,  are  not  ad  valorem  in  nature, 
and  are  collected  on  a  per-passenger  basis  [e.g., 
passenger  facility  charges  and  departure  taxes).  The 
existence  and  amount  of  these  additional  charges, 
however,  must  be  clearly  indicated  in  the 
advertisement  so  that  the  consumer  can  determine 
the  full  fare  to  be  paid. 
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of  such  material  factors  affecting  the 
advertised  fare. 

Where  an  advertised  fare  is  not  the 
full  fare,  the  advertisement  should 
clearly  indicate  the  existence  and 
amount  of  the  excluded  charges  through 
a  description  in  reasonably  close 
placenient  and  of  a  reasonable  size  in 
relation  to  the  quoted  fare.  The 
description  should  be  easily  seen  and 
convey  to  the  consumer  the  fact  that 
additional  taxes  and  fees  apply. 

We  have  also  recently  seen  a 
proliferation  of  print,  Internet,  and 
billboard  advertisements  promoting 
"free"  air  transportation  in  conjunction 
with  the  purchase  of  one  or  more  other 
tickets,  but  without  adequate  disclosure 
of  the  significant  conditions  that  must 
be  met  to  obtain  the  "free"  air  travel. 
This  is  particularly  troubling  not  only 
because  significant  restrictions  pertain 
to  obtaining  and  using  the  "free"  ticket, 
but  also  because,  even  after  meeting  the 
conditions,  in  most  cases  consumers 
still  must  pay  taxes  and  fees,  which,  in 
the  case  of  an  international  itinerary, 
may  amount  to  well  over  $100.  The 
existence  of  conditions  related  to  "free" 
tickets  should  be  noted  prominently  and 
proximately  to  the  offer  of  a  free  ticket, 
at  a  minimum  through  the  use  of  an 
asterisk  or  other  symbol  that  directs  the 
reader's  attention  to  the  information 
explaining  the  conditions  in  easily 
readable  print  elsewhere  in  the 
advertisement.  Some  examples  of 
conditions  that  must  be  noted  are  any 
requirements  that  the  consumer  pay  the 
taxes  and  fees  that  may  properly  be 
separately  stated  from  the  fare,  or  the 
existence  of  significant  restrictions, 
either  to  qualify  for  the  free  ticket,  or  to 
use  the  free  ticket.  Similarly  prominent 
notice  of  the  existence  of  these  kinds  of 
conditions  should  also  be  made  in 
television  and  radio  advertising. 

By  this  notice  and  in  accordance  with 
recent  Department  enforcement  case 
precedent,  we  are  also  providing  further 
guidance  on  how  to  disclose  tax,  fee, 
and  restriction  information  in  Internet 
advertising. 3  In  order  to  accommodate 
the  emergence  of  the  Internet  in  the  sale 
of  air  transportation,  the  Department  has 
permitted  a  full  explanation  of  taxes, 
fees  and  conditions  to  be  provided  by 
hyperlinks.  Specifically,  Internet  fare 
advertisements  that  quote  a  fare  that  is 
not  a  full  fare  or  that  has  significant" 
restrictions  should  have  an  explicit 
statement  that  additional  charges  apply 
immediately  adjacent  to  the  fare  with  a 
hyperlink  to  a  full  explanation. 
Alternatively,  those  advertisements 
should  highlight  the  fact  that  additional 
fees,  restrictions,  or  conditions  apply  to 


a  specific  fare  or  list  of  fares,  including 
"free"  fares,  with  an  asterisk  or  other 
symbol  immediately  next  to  the  fare  or 
list  of  fares,  together  with  a  concise 
explanation  for  the  asterisk  or  symbol 
(e.g.,  "taxes,  fees,  and  restrictions 
apply")  in  reasonablylclose  placement 
to  the  relevant  fare  or  fares.  A  full 
explanation  of  the  nature  and  amount  of 
all  additional  fees  and  significant 
restrictions  should  appear  on  the  same 
page  as  the  quoted  fare  or  may  be  linked 
to  the  fare  by  a  single  hyperlink.  This 
Internet  advertising  guidance  also 
applies  to  banner  advertisements  and 
pop-up  advertisements  placed  on  either 
vendor  or  external  sites,  and  e-mail 
advertisements,  as  well  as  to  vendors' 
ov»m  Web  sites.'' 

Questions  regarding  this  notice  may 
be  addressed  tp  Nicholas  Lowry,  Senior 
Attorney,  Office  of  Aviation 
Enforcement  and  Proceedings  (C-70), 
400  7th  St.,  SW..  Washington,  DC 
20590. 

Dated:  September  4,  2003. 

Samuel  Podberesky, 

Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings. 

An  electronic  version  of  this  document  is 
available  on  the  World  Wide  Web  at  http:// 
dms.  dot.gov/reports. 

[FR  Doc.  03-23185  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  491fr-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Valdosta  Regional  Airport,  Valdosta, 
GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Valdosta 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  {Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 


3  See,  Icelandair  (Order  2003-4-9). 


*  Our  June  5,  2002,  notice  regarding  banner 
advertisements  addressed  the  distinct  issue  of 
banner  advertisements  on  external  sites  oflering 
percentage  discounts,  which  lead  a  consumer  to  a 
general  fare  quote  page  on  a  travel  vendor's  site 
with  no  further  information  on  the  relevant  - 
discounts. 


DATES:  Comments  must  be  received  on 
or  before  October  14,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
Federal  Aviation  Administration,  DOT. 
1701-Columbia  Avenue,  Suite- 2-260. 
College  Park,  Georgia  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  H. 
Holliway,  Executive  Director  of  the 
Valdosta-Lowndes  County  Airport 
Authority  at  the  following  address:  1750 
Airport  Road,  Suite  1,  Valdosta.  Georgia 
31601. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Valdosta- 
Lowndes  County  Airport  Authority 
tmder  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Cannon,  Program  Manager, 
Atlanta  Airports  District  Office.  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  Georgia  30337-2747,  (404)  305- 
7152. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Valdosta 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  D4  of  the 
Omnibus  Budget  Reconciliation*Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  August  28.  2003  the  FAA 
determined  that  the  application  to  the 
revenue  from  a  PFC  submitted  by 
Valdosta-Lowndes  County  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  17,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  03-06-C-OO- 
VLD. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
November  1,  2003. 

Proposed  charge  expiration  date: 
November  1,  2006. 

Total  estimated  PFC  revenue: 
$355,100. 

Brief  description  of  proposed 
project(s): 

Prepare  PFC  application  00-04-C-OO-VLD 
Prepare  PFC  application  01-05-C-O0-VLD 
Prepare  PFC  application  03-06-C-OO-VLD 
Overlay  taxiway  "A"  and  six  connecting 
stubs 
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Acquire  easement  off  ends  of  runway  4/22 
Mark  runway  4/22  for  non-precision 

approaches 
Expand  commuter  apron 
Environmental  assessment  for  runway  17/35 

extension 
Extend  taxiway  "M" 
Extend  runway  17/35 
Airfield  fencing 

Upgrade  tower  communications 
Land  acquisition 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non-scheduled 
large  certified  route  air  carriers  filing 
RSPA  form  T-100. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER    > 
INFORMATION  CONTACT. 

In  addition,  any  person,  may  upon 
request,  inspect  the  application,  notice 
and  other  doctuiients  germane  to  the 
application  in  person  at  the  Valdosta- 
Lowndes  County  Airport  Authority. 

Issued  in  College  Park,  Georgia  on 
September  3,  2003. 

Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

IFR  Doc.  03-23184  Filed  &-10-03;  8:45  am] 

BILUNG  COM  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-1999-5880] 

Hours  Of  Service  of  Drivers:  Exemption 
Application  From  Huicher  Services, 
Inci 

AGENCY:  Pederal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Denial  of  application  for 
exemption. 

SUMMARY:  The  FMCSA  denies  the 
petition  of  Huicher  Services,  Inc. 
(Huicher)  for  an  exemption  from  the 
maximum  driving  time  limitations  in 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  Huicher  argues 
that  an  exemption  would  enstu-e  its 
ability  to  respond  to  railroad  accidents 
and  help  restore  service.  The  FMCSA 
disagrees.  We  deny  the  exemption 
.because  Huicher  did  not  explain  how 
granting  the  exemption  would  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  of  safety  achieved 
by  complying  with  FMCSR  driving  time 
limitations. 

DATES:  The  denial  of  this  petition  is 
effective  on  September  11,  2003. 
FOR  FURTHER  INFORMATK>N  CONTACT:  Ms. 
Mary  M.Moehring,  Driver  and  Carrier 


Cjivision,  Office  of  Bus  and 
s  and  Operations,  MC- 

3^6-4001,  Federal  Motor 
Administration,  400 
,  SW..  Washington,  DC 


Operations 

Truck  Standard 

PSD,  (202) 

Carrier  Safet 

Seventh  Street 

20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

Waivers  and  exemptions 

On  June  9,  1998,  the  President  signed 
the  Transpor  ation  Equity  Act  for  the 
21st  Century  ;TEA-21)  (Pub.  L.  105- 
178.  112  Stat  107).  Section  4007  of 
TEA-21  amended  49  U.S.C.  31315  and 
31136(e)  com  ;eming  the  Secretary  of 
Transportatic  n's  authority  to  grant 
exemptions  fi  era  the  FMCSRs.  An 
exemption  m  ly  be  granted  for  no  longer 
than  two  yeai  s  from  its  approval  date, 
and  may  be  n  mewed  upon  application 
to  the  Secreta  ry.  On  December  8,  1998, 
the  Federal  tlghway  Administration, 
(FHWA)  published  an  interim  final  rule 
Jmplementin] ;  section  4007  of  TEA-21 
(63  FR  67600  .  The  regulations  at  49 
CFR  part  381  establish  the  procedures  to 
be  followed  t(  i  request  waivers  and  to 
apply  for  exefiptions  from  the  FMCSRs, 
and  the  procadures  used  to  process 
them. 

Notice  ofApi  lication 

On  July  30,  1999  FHWA  published  a 
Notice  of  app  ication  from  Huicher 
requesting  an  exemption  from  49  CFR 
395.3  which  jrovides  requirements 
concerning  the  maximum  driving  time 
for  drivers  of  ;ommercial  motor  vehicles 
(CMVs)  (64  F]  L  41483).  Huicher  further 
requested  tha  if  this  exemption  was  not 
possible,  the  i  gency  permit  its  drivers  a 
24-hoiu-  restai  I  period  for  the  70  hour 
rule  after  24  c  jnsecutive  hours  off-duty, 
irrespective  of  the  number  of  days  used 
to  accumulate  the  previous  70-hoiu's  on- 
duty.  In  that  s  Eune  Notice,  FHWA 
announced  its  intent  to  deny  the 
application  fa  r  exemption  and  requested 
comments. 

Huicher  pre  vides  assistance  in 
restoring  rail  i  ervice  after  train 
accidents.  Th#  company  responds  to 
emergencies,  tnakes  necessary  repairs  to 
tracks  and  switches  and  lifts 
locomotives  and  rail  cars  back  onto  the 
tracks.  Its  equipment  is  maintained  and 
staged  strategically  throughout  the 
United  States  In  order  to  respond 
quickly  and  efficiently  to  raihoad 
emergencies.  The  company  states  that 
its  average  movement  of  equipment  and 
personnel  is  1(  sss  than  200  miles. 

Preliminary  D  ^termination  To  Deny  the 
Exemption 

In  the  Notic  b  of  preliminary 
determinatioq  to  deny  the  exemption. 


FHWA  stated  its  intent  to  deny  because 
there  was  no  scientific  or  safety- 
performance  data  to  support  it.  In 
particular,  FHWA  noted: 

(1)  Huicher  had  failed  to  explain  how 
it  would  ensure  that  it  could  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  of  safety  that 
would  be  obtained  by  complying  with 
the  hours-of-service  (HOS)  regulations. 

(2)  Huicher  failed  to  describe  the 
impacts  it  could  experience  if  the 
exemption  was  not  granted,  such  as  the 
inability  to  test  new  safety  management 
control  systems. 

(3)  Huicher  failed  to  describe  any 
emergencies  that  the  company  has  been 
unable  to  respond  to  because  of 
compliance  with  the  hours-of-service 
regulations. 

(4)  Huicher  did  not  explain  why  the 
current  emergency  relief  exemption  is 
insufficient  for  the  incidents  to  which 
they  typically  respond. 

(5)  Huicher  did  not  provide  specific 
terms  or  conditions  that  the  agency 
could  evaluate  beforehand  to  ensure 
that  an  acceptable  level  of  safety  would 
be  achieved,  nor  did  it  provide  a  means 
to  monitor  the  drivers'  safety 
performance.  FHWA  stated  that 
Hulcher's  safety  recognition  program 
was  not  an  acceptable  alternative  to 
complying  with  well-defined  terms  and 
conditions  that  the  agency  could 
evaluate  during  the  period  of  the 
exemption. 

(6)  With  regard  to  the  request  for  the 
24-hour  restart  period,  FHWA  noted 
that  it  was  unaware  of  any  data  that 
would  support  granting  such  an 
exemption. 

Discussion  of  Comments 

The  FMCSA  received  five  comments 
to  the  notice  to  propose  to  deny 
Hulcher's  application  for  exemption. 
Three  comments  supported  the  intent  to 
deny,  one  was  opposed,  and  one 
generally  favored  a  relaxation  of  the 
HOS  rules. 

Huicher,  in  its  response  to  the  intent 
to  deny,  stated: 

(1)  It  had  not  encountered  instances 
in  which  the  HOS  prevented  it  from 
responding  to  an  emergency,  but  was 
being  proactive  in  addressing  what  it 
viewed  as  a  potential  problem  of  being 
delayed  in  route; 

(2)  It  has  an  exceptionally  strong  and 
comprehensive  company  safety  culture, 
including  daily  safety  meetings,  as  well 
as  safety  meetings  before  and  after 
retiiming  ft-om  an  incident.  Huicher 
further  stated  that  it  would  never 
consider  allowing  one  of  its  employees 
to  operate  a  CMV  without  adequate  rest; 

(3)  FMCSA's  failure  to  grant  the 
exemption  may  result  in  emergency 
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response  personnel  concentrating  on 
HOS  regulations  and  paperwork, 
thereby  diverting  attention  from  the 
main  objective  of  the  incident  response; 

(4)  Operation  of  CMVs  is  subordinate 
to  its  primary  business,  and  most 
movements  are  200  miles  or  less; 

(5)  States  routinely  issue  special 
emergency  permits  for  the  movement  of 
Hulcher's  oversize  or  overweight  loads, 
and  by  issuance  of  these  permits,  States 
have  declared  the  move  an  emergency; 

(6)  It  wants  to  receive  the  same 
consideration  in  the  FMCSRs  as  Oil 
Field  Operations,  Ground  Water  Well 
Drilling  Operations,  Agricultiu-al 
Operations,  and  Construction  Materials, 
and  Equipment. 

Ms.  Rachelle  Biggs  stated  a  general 
observation  that  the  current  system  of 
HOS  regulation  is  unduly  complex  and 
the  regulations  should  be  changed  to 
provide  for  an  80-hour/8-day  maximum 
on-duty  period  and  a  total  restart  after 
24  hours  off-duty.  The  comment  did  not 
specifically  identify  whether  Hulcher 
should  be  granted  or  denied  its  petition. 

The  Brotherhood  of  Maintenance  of 
Way  Employees  (BMWE)  supported  the 
intent  to  deny  on  the  basis  that  Hulcher 
is  routinely  contracted  by  raihoads  in 
the  case  of  a  derailment  or  other  railroad 
accident,  and  that  these  situations  do 
not  meet  the  definition  of  emergency  in 
49  CFR  390.5.  In  addition,  BMWE  stated 
its  concern  that  the  exemption  request 
would  be  used  most  frequently,  not  in 
responding  to  an  emergency,  but  rather, 
subsequent  to  the  employees'  cessation 
of  work  as  laborers  and  heavy 
equipment  operators.  BWME  saw  the 
exemption  as  a  means  to  get  more  hours 
of  on-duty  time  rather  than  a  legitimate 
exemption  which  permitted  workers  to 
get  to  the  site  of  an  emergency.  BMWE 
submits  that  an  exemption  from  the 
HOS  regulations  for  employees  who 
have  often  worked  under  extreme 
physical  and  enviroiunented  conditions 
without  sufficient  rest  is  contrary  to 
public  safety. 

The  International  Brotherhood  of 
Teamsters  (IBT),  while  supporting  the 
intent  to  deny,  stated  its  belief  that  the 
agency  does  not  have  the  statutory 
authority  to  grant  exemptions  from  HOS 
regulations. 

The  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  also  supported  the 
denial,  stating  that  Hulcher  had  failed  to 
demonstrate  that  its  company's  services 
required  elimination  of  the  maximum 
driving  and  on-duty  hours,  or  of  the 
minimum  off-duty  period  following  the 
exhaustion  of  available  driving  and  total 
duty  hours  at  the  end  of  a  seven-  or 
eight-day  driver  tour  of  duty.  The  AHAS 
also  noted  its  objection  to  the  agency's 
issuance  of  notices  requesting  public 


comment  on  exemption  applications 
that  include  an  indication  of  the 
agency's  predetermination  on  the 
merits. 

FMCSA  Decision 

The  FMCSA  has  carefully  reviewed 
Hulcher's  application  for  an  exemption 
from  the  HOS  regulations  and  the 
comments  on  the  request  for  the 
exemption,  and  has  decided  to  deny  the 
application.  As  stated  in  the  proposal  to 
deny  the  application,  Hulcher  has  not 
demonstrated  how  it  will  meet  the 
standard  of  an  exemption,  and  achieve 
a  level  of  safety  equal  to,  or  greater  than, 
the  level  of  safety  that  would  be 
achieved  by  complying  with  the  HOS 
regulations. 

The  fact  that  Hulcher  has  a  safety 
program  that  it  believes  exceeds  the 
industry  norm  is,  in  itself,  an 
insufficient  reason  to  grant  an 
exemption.  The  fact  that  States  grant 
pennits  for  oversize  or  overweight 
loads,  and  may,  in  some  cases,  designate 
these  permits  as  emergency  permits, 
does  not  constitute  an  emergency  as 
defined  in  49  CFR  parts  390.5  and 
393.23.  In  fact,  the  issuance  of  oversize 
and  overweight  permits  is  a  routine 
matter  for  most  State  highway  and 
transportation  departments. 

Hulcher  has  not  demonstrated  that  the 
current  emergency  relief  provisions  of 
49  CFR  393.23  are  inadequate  to  meet 
incidents  to  which  they  typically 
respond.  In  fact,  Hulcher  indicates  that 
it  has  not  had  any  difficulty  to  date,  but 
is  concerned  about  potential  problems 
that  might  occur  in  the  future.  In  the 
absence  of  any  defined  need,  it  would 
be  inappropriate  to  grant  the  request. 

Specific  statutory  exemptions  granted 
to  several  industries  by  Congress  in 
section  345  of  the  National  Highway 
Designation  Act  of  1995  (Pub.  L.  104- 
59)  (109  Stat.  568,  613)  are  not  relevant 
to  Hulcher's  request  for  an  exemption 
under  49  CFR  381.310. 

With  regard  to  the  comments  of  the 
AHAS  on  the  agency's  issuance  of 
notices  that  include  preliminary 
determinations,  the  FMCSA  has 
discontinued  that  practice. 

Finally,  the  FMCSA  notes  that  on 
April  28,  2003,  it  published  new  hours- 
of-service  (HOS)  regulations  for 
commercial  motor  vehicle  drivers  (68 
FR  22456).  The  compUance  date  for  the 
new  regulations  is  January  4,  2004. 
Under  the  new  regulations,  drivers  of 
CMVs  will  be  allowed  to  restart  the  60- 
or  70-hour  "clock"  after  taking  34  or 
more  consecutive  hours  off-duty.  This 
provision  may  provide  some  of  the 
flexibility  Hulcher  sought  in  its 
application. 


Issued  on:  September  8,  2003. 
Pamela  M.  Pelcovits, 

Office  Director,  Policy,  Plans,  and  Regulation. 
[FR  Doc.  03-23189  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

indexing  the  Annual  Operating 
Revenues  of  Railroads 

This  Notice  sets  forth  the  annual 
inflation  adjusting  index  numbers 
which  are  used  to  adjust  gross  aiuiual 
operating  revenues  of  railroads  for 
classification  purposes.  This  indexing 
methodology  will  insure  that  regulated 
carriers  are  classified  based  on  real 
business  expansion  and  not  from  the 
effects  of  inflation.  Classification  is 
important  because  it  determines  the 
extent  of  reporting  for  each  carrier. 

The  railroad's  inflation  factors  are 
based  on  the  annual  average  Railroad's 
Freight  Price  Index.  This  index  is 
developed  by  the  Bureau  of  Labor 
Statistics  (BLS).  This  index  will  be  used 
to  deflate  revenues  for  comparison  with 
established  revenue  thresholds. 

The  base  year  for  raihoads  is  1991. 
The  inflation  index  factors  are  presented 
as  follows: 

Railroad  Freight  Index 


Year 

Index 

Deflator 
percent 

1991 

409.50 
411.80 
415.50 
418.80 
418.17 
417.46 
419.67 
424.54 
423.01 
428.64 
436.48 
445.03 

^  100.00 

1992 

99.45 

1993 

98.55 

1994 

97.70 

1995 

97.85 

1996 

98  02 

1997 

97.50 

1998 

96.38 

1999 

96.72 

2000  

2001  

2002 

95.45 
93.73 
91.92 

^  Ex  Parte  No.  492,  Montana  Rail  Link,  Inc., 
and  Wisconsin  Central  Ltd.,  Joint  Petition  For 
Rulemaking  With  Respect  To  49  CFR  1201,  8 
I.C.C.  2d  625  (1992),  raised  the  revenue  clas- 
sification level  for  Class  I  railroads  from  $50 
million  to  $250  million  (1991  dollars),  effective 
for  the  reporting  year  beginning  January  1, 
1992.  The  Class  II  threshold  was  also  revised 
to  reflect  a  ret>asing  from  $10  million  (1978 
dollars)  to  $20  million  (1991  doltars). 

EFFECTIVE  DATE:  January  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Dicker  (202)-565-1531.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.) 
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By  the  Board,  Leland  L,  Giffdner,  Director, 
Office  of  Economics,  Environmental 
Analysis,  and  Administration. 
Veraon  A.  Williams, 
Secretary. 
[FR  Doc.  03-22908  Filed  9-10-03;  8:45  am] 

BILLING  COOE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Doclwt  No.  AB-602X] 

Tecumseh  Branch  Connecting 
Railroad  Company— Abandonment 
Exemption— In  Lenavvee  County,  IMI 

Tecumseh  Branch  Connecting 
Raib-oad  Company  (TBCR)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
subpart  F — Exempt  Abandonments  to 
abandon  approximately  0.8  miles  of 
■railroad  of  the  Tecumseh  Branch  of  the 
former  Detroit,  Toledo  &  Ironton 
Railroad  extending  from  TBCR's  point 
of  interchange  with  Adrian  &  Blissfi^ld 
Rail  Road  Company's  mainline  at 
milepost  45.5  to  the  end  of  track  at 
milepost  46.3  in  the  City  of  Adrian, 
Lenawee  County,  MI.  The  line  traverses 
United  States  Postal  Service  ZH*  Code 
49221. 

TBCR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  to  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1 105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter) ,  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  OFA  has 
been  received,  this  exemption  will  be 
efi'ective  on  October  11,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
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environmen'  al  issues,'  formal 
expressions  )f  intent  to  file  an  OFA 
under  49  CF  1 1152.27(c)(2),2  and  trail 
use/rail  banl  ing  requests  under  49  CFR 
1152.29  mus  t  be  filed  by  September  22, 
2003.  Petitiois  to  reopen  or  requests  for 
public  use  c(  tnditions  under  49  CFR 
1152.28  mus  t  be  filed  by  October  1, 
2003,  with:  i  urface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423. 

A  copy  of  i  my  petition  filed  with  the 
Board  should  be  sent  to  TBCR's 
representative:  Mr.  Myles  Paisley,  850 
Mandoline,  Madison  Heights,  MI  48071. 

If  the  verif  ed  notice  contains  false  or 
misleading  ii  iformation,  the  exemption 
is  void  ab  in.  tic. 

TBCR  has  iled  an  environmental 
report  which  addresses  the 
abandonmen  t's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issi  le  an  environmental 
assessment  C  lA)  by  September  16,  2003. 
Interested  pe  rsons  may  obtain  a  copy  of 
the  EA  by  wiiting  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington.  DC  20423)  or  by  calling 
SEA,  at  (202;  565-1539.  [Assistance  for 
the  hearing  ii  npaired  is  available 
through  the  1  ederal  Information  Relay 
Service  (FIRJi)  at  1-800-877-8339.] 
Comments  01 1  environmental  and    . 
historic  pres(  rvation  matters  must  be 
filed  within    5  days  after  the  EA 
becomes  ava  lable  to  the  public. 

Environme  atal,  historic  preservation, 
public  use,  o  •  trail  use/rail  banking 
conditions  w  11  be  imposed,  where 
appropriate,  n  a  subsequent  decision. 

Pursuant  t«  1  the  provisions  of  49  CFR 
1152.29(e)(2),  TBCR  shall  file  a  notice  of 
consummatic  n  with  the  Board  to  signify 
that  it  has  ex  jrcised  the  authority 
granted  and  ^lly  abandoned  its  line.  If 
consummatic  n  has  not  been  effected  by 
TBCR's  filing  of  a  notice  of 
consummati(  n  by  September  11,  2004, 
and  there  are  no  legal  or  regulatory 
barriers  to  co  isummation,  the  authority 
to  abandon  w  ill  automatically  expire. 

Board  deci  lions  and  notices  are 
available  on  ( lur  Web  site  at 
vvivw.sf6.dof.  fov. 

Decided:  Se\  tember  4,  2003. 


'  The  Board  w 
decision  on 
by  a  party  or  by 
Environmental 
investigation 
exemption's 
of-Service  Rail 
request  for  a  sta 
so  that  the 
the  exemption's 

2  Each  OFA 
fee,  which 
1002.2(0(25). 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiliiams, 
Secretary. 
[FR  Doc.  03-23014  Filed  9-10-03;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  4,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Peimsylvania  Avenue,  NW  Washington, 
DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  October  14,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0098. 

Form  Number:  IRS  Form  1045. 

Type  of  Review:  Extension. 

Tif7e:  Application  for  Tentative 
Refund. 

Description:  Form  1045  is  used  by 
individuals,  estates,  and  trusts  for  a 
quick  refund  of  taxes  due  to  carryback 
of  a  net  operating  loss,  unused  general 
business  credit,  or  claim  of  right 
adjustment  under  section  1341(b).  The 
information  obtained  is  used  to 
determine  the  validity  of  the 
application. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordlceepers:  65,220. 

Estimated  Burden  Hours  Respondent/ 
Recordkeepers: 


1  grant  a  stay  if  an  informed 
envifonmental  issues  (whether  raised 
Board's  Section  of 
Analysis  (SEA)  in  its  independent 
)  cai  not  be  made  before  the 
effective  date.  See  Exemption  of  Cut- 
is, 5  I.C.C.2d  377  (1989).  Any 
y  should  be  filed  as  soon  as  possible 
Board  may  take  appropriate  action  before 
1  ffective  date. 
m\  St  be  accompanied  by  the  filing 
currei  tly  is  set  at  $1,100.  See  49  CFR 


Recordkeeping 

Learning  about  the  law  or 

the  form. 
Preparing  the  form 

4  hr.,  9  min. 
47  min. 

6  hr    44  min 

Copying,  assembling,  and 
sending  the  form  to  the 
IRS. 

1  hr.,  3  min. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  830,251  hours. 
OMB  Number:  1545-0219. 
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Form  Number:  IRS  Form  5884. 

Type  of  Review:  Extension. 

Title:  Work  Opportunity  Credit. 

Description:  Internal  Revenue  Code 
(IRC)  section  38(b)(2)  allows  a  credit 
against  income  tax  to  employers  hiring 
individuals  from  certain  targeted  groups 
such  as  welfare  recipients,  etc.  The 
employer  uses  Form  5884  to  figure  the 
credit.  IRS  uses  the  information  on  the 
form  to  verify  that  the  correct  amount  of 
credit  was  claimed. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,630. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper:  « 


Recordkeeping 

Learning  about  the  law  or 

the  form. 
Preparing  and  sending  the 

form  to  the  IRS. 


7  hr.,  39  min. 
1  hr.,  0  min. 

1  hr.,  9  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  104,281  hours. 

OMB  Number:  1545-1016. 

Form  Number:  IRS  Form  8613. 

Type  of  Review:  Extension. 

Title:  Return  of  Excise  Tax  on 
Undistributed  Income  of  Regulated 
Investment  Companies. 

Description:  Form  8613  is  used  by 
regulated  investment  companies  to 
compute  and  pay  the  excise  tax  on 
undistributed  income  imposed  under 
sectIRS  uses  the  information  to  verify 
that  the  correct  amount  of  tax  has  been 
reported. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,500. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 


Recordkeeping 

6hr. 

42  min. 

Leaming  alx>ut  the  law  or 

2hr. 

28  min. 

the  form. 

Preparing  and  sending  the 

2hr. 

42  min. 

form  to  the  IRS. 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17,820  hours. 

OMB  Number:  1545-1359. 

Regulation  Project  Number:  INTL- 
978-86  NPRM. 

Type  of  Review:  Extension. 

Title:  Information  Reporting  by    " 
Passport  and  Permanent  Resident 
Applicants. 

Description:  The  regulations  require 
applicants  for  passports  and  permanent 
residence  status  to  report  certain  tax 
information  on  the  applications.  The 
regulations  are  intended  to  give  the 
Service  notice  of  non-filers  and  of 
persons  with  foreign  source  income  not 
subject  to  normal  withholding,  and  to 
notify  such  persons  of  their  duty  to  file 
U.S.  tax  returns. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
,5,500,000. 

Estimated  Burden  Hours  Respondent: 
30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
750,000  hours. 

OMB  Number:  1545-1560. 

Regulation  Project  Number:  REG- 
246250-96  Final. 

Type  of  Review:  Extension. 

Title:  Public  Disclosure  of  Material 
Relating  to  Tax-Exempt  Organizations. 

Description:  The  collections  of 
information  in  section  301.6104{d)-3, 
301.6104(d)-4  and  301.6104(d)-5  are 
necessary  so  that  tax-exempt 
organizations  can  make  copies  of  their 
applications  for  tax  exemption  and 
annual  information  returns  to  the 
public. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  1,100,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  551,500  hours. 

OMB  Number:  1545-1593. 

Form  Number:  IRS  Form  1041-QFT. 

Type  of  Review:  Extension. 


Title:  U.S.  Income  Tax  Return  for 
Qualified  Funeral  Trusts. 

Description:  Internal  Revenue  Code 
(IRC)  section  685  allows  the  trustee  of 
qualified  funeral  trust  to  report  and  pay 
the  tax  for  the  trust.  Data  is  used  to 
determine  that  the  trustee  filed  the 
proper  retiun  and  paid  the  correct  tax. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 


Recordkeeping 9  hr,.  34  min. 

Leaming  at>out  the  law  or       2  hr.,  18  min. 

the  form. 

Preparing  the  fomi i  5  hr.,  20  min. 

Copying,  assembling,  and       48  min. 

sending  the  form  to  ttie 

IRS. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  270,150  hours.   - 

OMB  Number:  1545-1693. 

Form  Number:  IRS  Forms  8871  and 
8453-X. 

Type  of  Review:  Extension. 

Tif/e:  Form  8871,  Political 
Organization  Notice  of  Section  527 
Status;  and  Form  8453-X,  Political     - 
Organization  Declaration  for  Electronic 
Filing  of  Notice  of  Section  527  Status. 

Description:  Internal  Revenue  Code 
section  527,  as  amended  by  P.L.  106- 
230  and  P.L.  107-276,  requires  certain 
political  organizations  to  provide 
information  to  the  IRS  regarding  their 
name  and  address,  their  purpose,  and 
the  names  and  addresses  of  their 
officers,  highly  compensated  employees, 
board  of  directors,  and  any  related 
entities  (within  the  meaning  of  section 
168(h)(4)).  Forms  8871  and  8453-X  are 
used  for  this  purpose. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  5,500. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeping: 


Fomi  8871 


Fomn  8453-X 


Recordkeeping 

Leaming  about  the  law  or  the  form 

Preparing  emd  sending  the  form  to  the  IRS 


5  hr.,  15  min. 
47  min. 
55  min. 


28  min. 
6  min. 
6  min. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  35,195  horn's. 

OMB  Number:  1545-1842. 

Form  Number:  IRS  Form  13441. 

Type  of  Review:  Extension. 


Title:  Health  Coverage  Tax  Credit- 
Registration  Form. 

Description:  Form  13441,  Health 
Coverage  Tax  Credit  Registration  Form, 
will  be  directly  mailed  to  all  individual^ 
who  are  potentiedly  eligible  for  the 
HCTC.  Potentially  eligible  individuals 


will  use  this  form  to  determine  if  they 
are  eligible  for  the  Health  Coverage  Tax 
Credit  and  to  register  for  the  HCTC 
program.  Participation  in  this  program 
is  voluntary.  This  form  will  be 
submitted  by  the  individual  to  the 
HCTC  program  office  in  a  postage-paid, 
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return  envelope.  We  will  accept  faxed 
forms,  if  necessary.  Additionally, 
recipients  may  call  the  HCTC  call  center 
for  help  in  completing  this  form. 

Respondents:  Individuals  or 
households.  Federal  Government.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
156,000. 

Estimated  Burden  Hours  Respondent: 
30  minutes. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Buriden: 
78,000  hours. 

OAfB  A?ui7i/>er;  1545-1846. 
--  Revenue  Procedure  Number:  Revenue 
Procedure  2003-48. 

Type  of  Review:  Extension. 

Title:  Update  of  Checklist 
Questioimaire  Regarding  Requests  for 
Spin-Off  Rulings. 

Description:  This  revenue  procedure 
updates  Revenue  Procediu-e  96-30, 
which  sets  forth  in  a  check  list 
questionnaire  the  information  that  must 
be  included  in  a  request  for  ruling  under 
section  355.  This  revenue  procedure 
uf>dates  information  that  taxpayers  must 
provide  in  order  to  receive  letter  rulings 
under  section  355.  This  information  is 
required  to  determine  whether  a 
taxpayer  would  qualify  for 
nonrecognition  treatment. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
180. 

Estimated  Burden  Hours  Respondent: 
200  hours. 

Frequency  of  Response:  On  occasion.. 

Estimated  Total  Reporting  Burden: 
36,000  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service.  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr.. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

(FR  Doc.  03-23151  Filed  9-10-03;  8:45  am] 

BILLING  CODE  483O-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0422] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Acquisition  and 
Materiel  Maijagement,  Department  of 
Veterans  Affairs. 


ACTION:  Not  ce 
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SUMMARY:  T|ie  Office  of  Acquisition  and 
Materiel  Ma^iagement  (OA&MM), 
Department  of  Veterans  Affairs  (VA),  is 
announcingjan  opportunity  for  public 
comment  oil  the  proposed  collection  of 
certain  infotmation  by  the  agency. 
Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  Federal  agencies  are . 
required  to  publish  notice  in  the 
Federal  Reg  ster  concerning  each 
proposed  collection  of  information, 
including  ei  ch  revision  of  a  currently 
approved  co  Uection,  and  allow  60  days 
for  public  c(  mment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  jneeded  to  administer 
contracts. 


collection  o 
received  on 
2003. 


DATES:  Writl  en  comments  and 
recommendftions  on  the  proposed 
information  should  be 
Dr  before  November  10, 


ADDRESSES:  submit  written  comments 
on  the  colle(  tion  of  information  to 
Cathy  I.  Dail  sy,  Office  of  Acquisition 
and  Materie  Management  (95A), 
Department  af  Veterans  Affairs,  810 
Vermont  Av  mue  NW.,  Washington,  DC 
20420  or  e-n  lail 

cathy.dailey  wmaH.va.gov.  Please  refer  to 
"OMB  Contiol  No.  2900-0422"  in  any 
corresponde  ice. 

FOR  FURTHER 

Cathv  I.  Daihv 


SUPPLEMENTi  iRV 

PRA  of  1995 
U.S.C.,3501 
must  obtain 
Managemen 
collection  of 
or  sponsor, 
being  made 
3506(c)(2)(A 

With 
collection  o 


resp«  ct 


the 


mvites  comitents 
proposed 
necessary  foi 
OA&MM's 
the  informat 
utility;  (2) 
estimate  of 
collection 
enhance  the 
of  the  inforn^ation 
(4)  ways  to 
collection  o 
respondents 
of  automate( 
the  use  of 
technology 

Titles: 

a.  Veteran! 
Regulation 
Performance!  of 


INFORMATION  CONTACT: 

at  (202)  273-8774. 


INFORMATION:  Under  the 
(Public  Law  104-13;  44 
-3521),  Federal  agencies 
ipproval  from  the  Office  of 
and  Budget  (OMB)  for  each 
information  they  conduct 
his  request  for  comment  is 
lursuant  to  Section 
of  the  PRA. 

to  the  following 
information,  OA&MM 
on:  (1)  Whether  the 
collection  of  information  is 
the  proper  performance  of 
fi  nctions,  including  whether 
on  will  have  practical 
accuracy  of  OA&MM's 
burden  of  the  proposed 
of  information;  (3)  ways  to 
quality,  utility,  and  clarity 
to  be  collected;  and 
inimize  the  burden  of  the 
if|information  on 
including  through  the  use 
collection  techniques  or 
ot^er  forms  of  information 


tie 


n 


Affairs  Acquisition 
(yAAR)  Clause  852.236-72, 
Work  by  the  Contractor. 


b.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-81, 
Work  Coordination.  (This  Clause  will  be 
renumbered  as  "Alternate  1"  to  VAAR 
Clause  852.236-80.) 

c.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-82, 
Payments  Under  Fixed-Price 
Construction  Contracts  (without  NAS), 
including  Supplement  1  (which  will  be 
renamed  as  "Alternate  1"). 

d.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-83, 
Payments  Under  Fixed-Price 
Construction  Contracts  (with  NAS), 
including  Supplement  1  (which  will  be 
renamed  as  "Alternate  1"). 

e.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-84. 
Schedule  of  Work  Progress. 

f.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-88, 

^  Contract.Changes,  Supplements  FAR 
'  Clause  52.243-4,  Changes. 

g.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.224-70, 
Health  Insurance  Portability  and 
Accountability  Act  of  1996. 

OMB  Control  Number:  2900-0422. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  information  contained 
VAAR  clauses  852.236-72,  852.236-81, 
852.236-82,  852.236-83|  852.236-84, 
852.236-88  and  852.22-70  is  necessary 
for  the  VA  to  administer  construction 
contracts,  and  to  carry  out  its 
responsibility  to  construct,  maintain    ■■ 
and  repair  real  property  for  the 
Department.  The  information  is  also  . 
necessary  for  VA  to  award  and 
administer  contracts  involving 
healthcare  that  may  involve  equipment, 
supplies,  or  services  for  the  Department. 

a.  VAAR  Clause  852.236-72, 
Performance  of  Work  by  the  Contractor, 
requires  contractors  awarded  a 
construction  contract  containing  Federal 
Acquisition  Regulation  (FAR)  clause 
52.236-1,  to  submit  a  statement 
designating  the  branch  or  branches  of 
contract  work  to  be  performed  by  the 
contractor's  own  forces.  The  VAAR 
clause  implements  the  FAR  clause  by 
requiring  the  contractor  to  provide 
information  to  the  contracting  officer  on 
how  the  contractor  intends  to  fulfill  this 
contractual  obligation.  The  contracting 
officer  uses  this  information  to  ensure 
that  the  contactor  complies  with  the 
contract  requirements. 

b.  VAAR  Clause  852.236-81 ,  Work 
Coordination.  (This  Clause  will  be 
renumbered  as  "Alternate  1"  to  VAAR 
Clause  852.236-80),  requires 
construction  contractors,  on  contracts 
involving  complex  mechanical- 
electrical  work,  to  furnish  coordination 
drawings  showing  the  maimer  in  which 
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utility  lines  will  fit  into  available  spaces 
and  relate  to  each  other  and  to  the 
existing  building  elements.  The 
information  is  used  by  the  contracting 
officer  and  the  VA  engineer  assigned  to 
the  project  to  resolve  any  problems 
relating  to  the  installation  of  utilities  on 
construction  contract. 

c.  VAAR  Clause  852.236-82, 
Payments  Under  Fixed-Price 
Construction  Contracts  (without  NAS), 
requires  construction  contractors  to 
submit  a  schedule  of  costs  for  work  to 
be  performed  under  the  contract.  If  the 
contract  includes  guarantee  period 
services,  Supplement  I  (which  will  be 
renamed  as  "Alternate  1"),  requires 
contractor  to  submit  information  on  the 
total  and  itemized  costs  of  the  guarantee 
period  services  and  to  submit  a 
performance  plan/program.  The 
information  is  needed  to  allow  the 
contracting  officer  to  determine  the 
correct  amount  to  pay  the  contractor  as 
work  progresses  and  to  properly 
proportion  the  amount  paid  for 
guarantee  period  services. 

d.  VAAR  Clause  852.236-83, 
Payments  Under  Fixed-Price 
Construction  Contracts  (with  NAS), 
requires  construction  contractors  to 
submit  a  schedule  of  costs  for  work  to 
be  performed  under  the  contract.  If  the 
contract  includes  guarantee  period 
services,  Supplement  I  (which  will  be 
renamed  as  "Alternate  1"),  requires 
contractor  to  submit  information  on  the 
total  and  itemized  costs  of  the  guarantee 
period  services  and  to  submit  a 
performance  plan/program.  The 
information  is  needed  to  allow  the 
contracting  officer  to  determine  the 
correct  amount  to  pay  the  contractor  as 
work  progresses  and  to  properly 
proportion  the  amount  paid  for 
guarantee  period  services.  The 
difference  between  this  clause  and  the 
one  above  852.236-82  is  that  this  clause 
requires  the  contractor  to  use  a 
computerized  Network  Analysis  System 
(NAS)  to  prepare  the  cost  estimate. 

e.  VAAR  Clause  852.236-84, 
Schedule  of  Work  Progress,  requires 
construction  contractors,  on  contracts 
that  do  not  require  the  use  of  a  NAS,  to 
submit  a  progress  schedule.  The 
information  is  used  by  the  contracting 
officer  to  track  the  contractor's  progress 
under  the  contract  and  to  determine 
whether  or  not  the  contractor  is  making 
satisfactory  progress. 

f.  VAAR  Clause  852.236-88,  Contract 
Changes,  Supplements  FAR  Clause 
52.243-4,  Changes.  FAR  Clause  52.243- 
4  authorizes  the  contracting  officer  to 
order  changes  to  a  construction  contract 
but  does  not  specifically  require  the 
contractor  to  submit  cost  proposals  for 
those  changes.  VAAR  Clause  852.236- 


88  requires  contractors  to  submit  cost     - 
proposal  for  changes  ordered  by  the 
contracting  officer  or  for  changes 
proposed  by  the  contractor.  This 
information  is  needed  to  allow  the 
contracting  officer  and  the  contractor  to 
reach  a  mutually  acceptable  agreement 
on  how  much  to  pay  the  contractor  for 
the  proposed  changes  to  the  contract.  It 
is  also  used  by  the  contracting  ofiicer  to 
determine  whether  or  not  to  authorize 
the  proposed  changes  or  whether  or  not 
additional  or  alternate  cost  proposals  for 
changes  are  needed. 

g.  VAAR  Clause  852.224-70,  Health     - 
Insiu-ance  PortabiUty  and 
Accountability  Act  of  1996,  requires 
contractors,  involved  with  the  design, 
development,  maintenance,  operation  or 
use  of  any  system  for  the  creation, 
gathering,  use,  disclosure,  storage, 
transmission,  or  deposition  of  any 
protected  heaith  information  (PHI)  to 
accomplish  an  Agency  function  or 
involve  the  release  of  protected  health 
information  to  the  vendor  for  the 
purposes  of  conducting  business  with 
VA  under  the  contract  to  protect  the  PHI 
under  the  regulations  issued  by  HIPPA. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  and  households;  and 
Not-for-profit  institutions. 

Estimated  Annual  Burden:  14,745 
hours. 

Estimated  Average  Burden  per 
Respondent:  1.1  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
12,868. 

Estimated  Number  of  Annual 
Responses:  13A16- 

Dated:  September  3,  2003. 

By  direction  of  the  Secretary: 
Denise  McLamb, 

Program  Analyst,  Records  Management 
Service. 

[FR  Doc.  03-23096  Filed  9-10-03;  8:45  am] 
BILLING  CODE  832<M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0074] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 


collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and'biu'den  and 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  14,  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  (202)  273-8030, 
Fax  (202)  273-5981  or  e-mail: 
denise. mclamb@mail. va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0074." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0074"  in  any  correspondence. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Change  of  Program 
or  Place  of  Training  for  Veterans, 
Servicepersons,  and  Members  of  the 
Selected  Reserve,  VA  Form  22-1995. 

OMB  Control  Number:  2900-0074.  • 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  pays  educationed 
benefits  to  eligible  veterans  and  persons 
on  active  duty,  and  to  persons  in  the 
Selected  Reserve.  Each  veteran,  person 
on  active  duty,  or  person  in  the  Selected 
Reserve  must  be  pursuing  an  approved 
program  of  training  to  be  eligible  for 
benefits.  The  eligible  student  must 
complete  VA  Form  22-1995  to  identify 
and  request  approval  for  a 
supplementary  educational  objective  or 
place  of  training.  VA  caimot  pay 
benefits  if  the  veteran,  person  on  active 
duty,  or  person  in  the  Selected  Reserve 
changes  his  or  her  educational  objective 
or  place  of  training  without  VA's 
approval.  The  information  collected  is 
used  to  determine  continued  eligibiUty 
for  educational  benefits,  and  to  monitor 
the  number  of  times  a  veteran,  person 
on  active  duty,  or  person  in  the  Selected 
Reserve  has  changed  his  or  her 
educational  objectives.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  Federal  Register  Notice  with  a  60- 
day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  April  16, 
2003,  at  pages  18726-18727. 
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'    Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  16,000 
hours. 


176 /Thursday,  September  11,  2003 /Notices 


Estimated  Average  Burden  per  By  direction  of  the  Secretary: 

Respondem  :  12  minutes.  Denise  McLamb, 

Frequenc  r  of  Response:  On  occasion.  Program  Analyst,  Records  Management 

Estimatec  Annual  Responses:  80,000.  Service. 


Dated:  Auj  list  27,  2003. 


(FR  Doc.  03-23097  Filed  9-10-03;  8:45  am] 

BILLING  CODE  B320-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48424;  File  No.  SR-NASD- 
2003-92] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  a  Proposed  Rule  Change  To  Adopt 
NASD  Rule  2370  To  Govern  Certain 
Lending  Arrangements  Between 
Registered  Persons  and  Customers 

August  29,  2003. 

Correction 

In  notice  document  03-22656 
beginning  on  page  52806  in  the  issue  of 


Federal  Register 

Vol.  68,  No.  176 

Thursday,  September  11.  2003 


Friday,  September  5,  2003.  make  the 
following  correction: 

On  page  52806,  in  the  third  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

|FR  Doc.  C3-22656  Filed  9-10-03;  8:45  am] 
BILUNG  CODE  1 505-01 -O 


TImrsday, 
September  11,  2003 


Part  n 

Department  of  the 
Treasury 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  500,  501,  505,  et  aL 
Foreign  Assets  Control  Regulations; 
Reporting  and  Procedures  Regulations; 
Cuban  Assets  Control  Regulations: 
Publication  of  Revised  CivU  Penalties 
Hearing  Regulations;  Interim  Final  Rule 
and  Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

31  CFR  Parts  500,  501, 505,  515,  535, 
536,  537.  538,  539,  540,  545,  550,  560, 
575, 585, 586, 587,  588, 590,  591,  594, 
595, 596,  597,  and  598 

Foreign  Assets  Controi  Reguiatlons; 
Reporting  and  Procedures 
Regulations;  Cuban  Assets  Control 
Reguiationsr  Publication  of  Revised 
Civil  Penalties  Hearing  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Interim  final  rule  with  request 
for  conunents. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  ("OFAC")  of  the  U.S. 
Department  of  the  Treasury 
("Treasury")  is  issuing  this  interim  final 
rule  to  provide  revisions  to  its  civil 
penalties  regulations  promulgated 
pursuant  to  the  Trading  with  the  Enemy 
Act.  These  revisions  consolidate 
substantive  changes  to  the  Foreign 
Assefs  Control  Regulations,  and  the 
Cuban  Assets  Control  Regulations,  in  a 
new  subpart  of  the  Reporting  and 
Procedures  Regulations,  renamed 
Reporting,  Procedures,  and  Penalties 
Regulations.  Conforming  changes  are 
made  to  the  other  parts  of  the 
regulations. 

DATES:  This  interim  final  rule  is 
effective  September  11,  2003.  Written 
comments  on  this  interim  final  rule  may 
be  submitted  on  or  before  October  14, 
2003. 

.ADDRESSES:  Comments  may  be 
submitted  by  mail,  by  facsimile,  or 
through  OF  AC'S  Web  site.  Because 
paper  mail  in  the  Washington,  DC  area 
may  be  subject  to  delay,  electronic  mail 
submission  is  recommended. 

Mailing  address:  Chief  of  Records, 
ATTN  Request  for  Comments,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  Washingtoia,  DC  20220. 

Facsimile  number:  (202)  622-1657. 
OFAC's  Web  site:  <http:// 
www.treas.gov/ofac.html>.  Comments 
must  be  in  writing.  OFAC  will  not 
accept  comments  accompanied  by  a 
request  that  all  or  part  of  the  submission 
be  treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  All  conunents  received  by 
the  deadline  will  be  a  matter  of  public 
record  and  will  be  made  available  on 
OFAC's  Web  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  of  Penalties,  tel.:  (202)  622-6140, 
or  Chief  Counsel,  tel.:  (202)  622-2410. 


We  3 


and  additional 
concerning  OFAC  are 

OFAC's  Web  site 
.treas.gov/ofac.html>  or  via 
a  24-hour  fax-on- 
,  tel:  (202)  622-0077. 
I  )n  this  interim  final  rule 

electronically  through 
site  http://www.treas.gov/ 


fr(tm 


set  i/ice 


procedines 
promote  the 
procedures 


SUPPLEMEN1  ARY  INFORMATION: 

Electronic  j  ivailability 

This  doci  ment 
information 
av£iilable 
<http://wwh. 
facsimile  th  rough 
demand 
Comments 
may  be  submitted 
OFAC's 
ofac.html. 

Analysis  of  the  Interim  Final  Rule 

Backgrounc 

OFAC  hei  eby  publishes  as  revisions 
to  31  CFR  p  uts  500,  501,  and  515  its 
civil  penalt  es  regulations  promulgated 
pursuant  to  the  Trading  with  the  Enemy 
Act.  These  i  evisions  expand  on  and 
clarify  exist  ng  civil  penalties 

They  are  intended  to 
transparency  of  OFAC's 
1  md  to  streamline  the 
existing  regi  ilatory  scheme.  In  order  to 
effect  a  proc  edurally  fair  and 
expeditious  resolution  of  civil  penalties 
cases.  OFA( ;  intends  that  the  revised 
rules  for  the  conduct  and  review  of 
agency  hear  ngs,  contained  at  31  CFR 
§§  501.71O-feoi.761,  shall  be  effective 
for  all  heari,  igs  regardless  of  whether 
the  request  or  hearing  was  made  before 
the  effective  date  of  these  revisions. 

Currently  the  only  sanctions 
programs  in  plemented  pursuant  to  the 
Trading  wit  i  the  Enemy  Act,  and 
significant!)  affected  by  these  changes, 
are  the  Fore  gn  Assets  Control 
Regulations  (applicable  to  North  Korea 
and  Vietnan  l),  the  Cuban  Assets  Control 
Regulations  (applicable  to  Cuba),  and 
the  Transact  ion  Control  Regulations,  at 
31  CFR  part  505  (applicable  to  certain 
offshore  tra<  e  in  strategic  goods  with 
the  former  £  oviet  Bloc).  For  ease  of  the 
reader,  the  i  slevant  subparts  of  parts 
500,  501.  and  515  are  being  republished 
in  their  enti  ety.  OFAC  is  also  making 
non-substan  tive  conforming 
amendment ;  to  each  of  the  other  parts 
of3lCFRcliapterV. 

Narrative  O  ^erview 

The  admi  listrative  process  for 
enforcing  T'  VEA  sanctions  programs 
proceeds  as  "ollows: 

(a)  The  Di  rector  of  the  Office  of 
Foreign  Ass  sts  Control  will  notify  a 
suspected  v  olator  (hereinafter 
"responden  ")  of  an  alleged  violation  by 
issuing  a:  "P  epenalty  Notice."  The 
Prepenalty  I  lotice  shall  describe  the 
alleged  violition(s)  and  include  a 
proposed  ci'  'il  penalty  amount. 


(b)  The  respondent  will  have  60  days 
from  the  date  the  Prepenalty  Notice  is 
served  to  make  a  written  presentation 
either  defending  against  the  alleged 
violation  or  admitting  the  violation.  A 
respondent  who  admits  a  violation  may 
offer  information  as  to  why  a  monetary 
penalty  should  not  be  imposed  or  why, 
if  imposed,  the  monetary  penalty  should 
be  in  a  lesser  amount  than  proposed. 
Information  presented  during  this 
period  may  also  be  used  in  informal 
settlement  negotiations. 

(c)  Absent  a  settlement  agreement  or 
a  finding  that  no  violation  occurred,  the 
Director  of  the  Office  of  Foreign  Assets 
Control  will  issue  a  "Penalty  Notice." 
The  respondent  will  have  30  days  from 
the  date  of  service  to  either  pay  the 
penalty  or  request  a  hearing. 

(d)  If  the  respondent  requests  a 
hearing,  the  Director  of  the  Office  of 
Foreign  Assets  Control  will  have  two 
options: 

(1)  The  Director  may  issue  an  "Order 
Instituting  Proceedings"  and  refer  the 
matter  to  an  Administrative  Law  Judge 
for  a  hearing  and  decision;  or 

(2)  The  Director  may  determine  to 
discontinue  the  penalty  action  based  on 
information  presented  by  the  ; 
respondent. 

(e)  Absent  review  by  a  Secretary's 
designee,  the  decision  of  the 
Administrative  Law  Judge  will  become 
the  final  decision  of  the  Department 
without  further  proceedings. 

•  (f)  If  review  is  taken  by  a  Secretary's  • 
designee,  the  Secretary's  designee 
reaches  a  final  Department  decision. 

Procedural  Requirements 

Because  this  interim  final  rule 
pertains  to  a  foreign  affairs  function  of 
the  United  States,  it  is  not  subject  to 
Executive  Order  12866. 

Pursuant  to  5  U.S.C.  553(a)(1).  general 
notice  of  proposed  rule  making  is  not 
applicable  to  this  interim  final  rule 
because  it  involves  a  foreign  affairs 
function  of  the  United  States.  Moreover, 
Treasury  finds,  in  accordance  with  5 
U.S.C.  553(b)(A),  that  notice  and  public 
procedure  is  not  required  because  this 
interim  final  rule  involves  agency 
procedure  cuid  practice.  Moreover,  this 
rule  merely  re-orders  and  clarifies  the 
existing  administrative  process  for  civil 
penalty  cases  and  will  facilitate  the 
provision  of  hearings  for  persons  who 
have  already  requested  them. 

Notwithstanding  the  above  findings, 
however,  in  the  interest  of  receiving  full 
public  comment,  Treasiny  is  also 
issuing  a  companion  proposed  rule  with 
request  for  comment  on  all  aspects  of 
the  interim  final  rule.  Published 
elsewhere  in  a  separate  part  of  this  issue 
of  the  Federal  Register  is  a  notice  of 
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proposed  rulemaking  proposing  to 
adopt  the  provisions  of  this  interim  final 
rule  as  a  final  rule. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 

The  collections  of  information  in  the 
proposed  rule  arise  during  the  conduct 
of  administrative  actions  or 
investigations  by  OFAC  against  specific 
individuals  or  entities.  Pursuant  to  44 
U.S.C.  3518(c)(l)(B)(ii),  these  collections 
are  not  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act. 

List  of  Subjects 

31  CFR  Part  500 

Administrative  practice  and 
procedure.  Banks,  banking,  Cambodia, 
Ciurency,  Foreign  claims.  Foreign 
investments  in  United  States,  Foreign 
trade,  Korea,  Democratic  Peoples 
Republic  of.  Penalties,  Reporting  and 
recordkeeping  requirements.  Sanctions, 
Seciuities,  Vietnam. 

31  CFR  Part  501 

Administrative  practice  and 
procediue,  Penalties,  Reporting  and 
recordkeeping  requirements.  Sanctions. 

31  CFR  Part  505 

Administrative  practice  and 
procedure.  Penalties,  Foreign  trade, 
Sanctions. 

31  CFR  Part  515 

Administrative  practice  and 
procedure,  Banks,  banking,  Cuba, 
Currency,  Foreign  investments  in 
United  States,  Foreign  trade.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Sanctions,  Securities, 
Travel  restrictions. 

31  CFR  Part  535 

Administrative  practice  and 
procediu-e,  kan,  Sanctions. 

31  CFR  Part  536 

Administrative  practice  and 
procedure.  Narcotics,  Sanctions. 

31  CFR  Part  537 

Administrative  practice  and 
procedure,  Burma,  Sanctions. 

31  CFR  Part  538 

Administrative  practice  and 
procedure,  Sanctions,  Sudan. 

31  CFR  Part  539 

Administrative  practice  and 
procedure,  Sanctions,  Weapons  of  mass 
destruction. 


31  CFR  Part  540 

Administrative  practice  and 
procedine.  Highly  enriched  uranium. 
Sanctions. 

31  CFR  Part  545 

Administrative  practice  and 
procedure,  Afghanistan,  Sanctions. 

31  CFR  Part  550 

Administrative  practice  cind 
procedure,  Libya,  Sanctions. 

31  CFR  Part  560 

Administrative  practice  and 
procedure,  Iran,  Sanctions. 

31  CFR  Part  575 

Administrative  practice  and 
procediue,  Iraq,  Sanctions. 

31  CFR  Part  585 

Administrative  practice  and 
procedure.  Sanctions,  Federal  Republic 
of  Yugoslavia. 

31  CFR  Part  586 

Administrative  practice  and 
procedure.  Sanctions,  Federal  Republic 
of  Yugoslavia. 


31  CFR  Part  587 


/ 


Administrative  practice  and 
procedure.  Sanctions,  Federal  Republic 
of  Yugoslavia. 

31  CFR  Part  588 

Administrative  practice  and 
procedure,  Sanctions,  Western  Balkans. 

31  CFR  Part  590 

Administrative  practice  and 
procedure,  Angola,  Sanctions. 

31  CFR  Part  591 

Administrative  practice  and 
procedure,  Diamonds,  Sanctions. 

31  CFR  Part  594 

Administrative  practice  and 
procedure.  Sanctions,  Global  Terrorism. 

31  CFR  Part  595 

Administrative  practice  and 
procedure,  Sanctions,  Terrorism. 

31  CFR  Part  596 

Administrative  practice  and 
procedure,  Sanctions,  Terrorism. 

31  CFR  Part  597 

Administrative  practice  and 
procedure.  Sanctions,  Terrorism. 

31  CFR  Part  598 

Administrative  practice  and 
procedure.  Narcotics,  Sanctions. 

■  For  the  reasons  set  forth  in  the 
preamble,  31  CFR  parts  500,  501.  505. 


515, 535, 536, 537, 538, 539,  540,  545, 
550,  560,  575,  585,  586.  587,  588,  590, 
591,  594,  595,  596,  597,  and  598  are 
amended  as  follows: 

PART  500-^OREIGN  ASSETS 
CONTROL  REGULATIONS 

■  1.  The  authority  for  part  500  continues 
to  read: 

Authority:  18  U.S.C.  2332d;  31  U.S.C. 
321(b);  50  U.S.C.  App.  1-44;  Pub.  L.  101-410. 
104  Stat.  890  (28  U.S.C.  2461  note);  E.O. 
9193,  7  FR  5205.  3  CFR.  1938-1943  Comp.. 
p.  1174;  E.O.  9989.  13  FR  4891.  3  CFR,  1943- 
1948  Comp.,  p.  748. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Section  500.501  is  added  to  Subpart 
E  to  read  as  follows: 

§  500.501    General  and  specific  licensing 
procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  G — Penalties 

■  3.  Section  500.701  is  revised  to  read  as 
follows: 

§500.701    Penalties. 

For  provisions  relating  to  penalties, 
see  part  501,  subpart  D,  of  this  chapter. 

§§500.702-500.718    [Removed] 

■  4.  Sections  500.702 — 500.718  are 
removed  from  subpart  G. 

Subpart  H — Procedures 
§500.801    [Amended] 

■  5.  Section  500.801  is  amended  by 
revising  "subpart  D  of  part  501"  to  read 
"part  501,  subpart  E,". 

PART  501— REPORTING, 
PROCEDURES  AND  PENALTIES 
REGULATIONS 

■  1.  The  heading  of  Part  501  is  revised 
to  read  as  set  forth  above. 

■  2.  The  authority  for  part  501  is  revisfed 
to  read  as  follows: 

Authority:  18  U.S.C.  2332d;  21  U.S.C 
1901-1908;  22  U.S.C.  287c;  22  U.S.C. 
2370(a);  31  U.S.C.  321(b);  50  U.S.C.  1701- 
1706;  50  U.S.C.  App.  1-44;  Pub.  L.  101-410, 
104  Stat.  890  (28  U.S.C.  2461  note);  E.O. 
9193,  7  FR  5205,  3  CFR,  1938-1943  Comp.. 
p.  1174;  E.O.  9989,  13  FR  4891,  3  CFR,  1943- 
1948  Comp.,  p.  748;  E.O.  12854,  58  FR  36587. 
3  CFR,  1993  Comp.,  p.  614. 
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■  3.  Subpart  E  of  Part  501  is  redesignated 
as  new  Subpart  F. 

■  4.  Subpart  D  of  Part  501  is  redesignated 
as  new  Subpart  E. 

■  5.  A  new  Subpart  D  is  added  to  Part 
501  to  read  as  follows: 

SubfMil  D— Trading  With  the  Enemy 
Act  (TWEA)  Penalties 

Sec. 

501.700  Applicability. 

501.701  Penalties. 

501.702  Definitions.  h 

501.703  Overview  of  civil  penalty  process 
and  construetion  of  rules. 

501.704  Appearance  and  practice. . 

501.705  Service  and  filing. 

501.706  Prepenalty  Notice;  issuance  by 
Director. 

501.707  Response  to  Prepenalty  Notice. 
501 .  708    Director's  finding  of  no  penalty 

warranted. 

501.709  Penalty  Notice. 

501.710  Settlement. 

501.711  Hearing  request. 

501.712  Acknowledgment  of  hearing 
request. 

501.713  Order  Instituting  Proceedings. 

501.714  Answer  to  Order  Instituting 
Proceedings. 

501.715  Notice  of  hearing. 

501.716  Default. 

501.717  Consolidation  of  proceedings. 

501.718  Conduct  and  order  of  hearings. 

501.719  Ex  parte  communications. 

501.720  Sepafation  of  functions. 

501.721  Hearings  to  be  public. 

501.722  Prehearing  conferences. 

501.723  Prehearing  disclosures;  methods  to 
discover  additional  matter. 

501.724  Documents  that  may  be  withheld. 

501.725  Confidential  treatment  of 
information  in  certain  filings.  ' 

501.726  M9tions. 

501.727  Motion  for  summary  disposition. 

501.728  Subpoenas. 

501.729  Sanctions. 

501.730  Depositions  upon  oral " 
examination. 

501.731  Depositions  upon  written 
questions. 

501.732  Evidence. 

501.733  Evidence:  confidential  information; 
protective  orders. 

501.734  Introducing  prior  sworn  statements 
of  witnesses  into  the  record. 

501.735  Proposed  findings,  conclusions  and 
supporting  briefs. 

501.736  Authority  of  Administrative  Law 
Judge. 

501.737  Adjustments  of  time, 
postponements  and  adjournments. 

501.738  Disqualification  and  withdrawal  of 
Administrative  Law  Judge.  - 

501.739  Record  in  proceedings  before 
Administrative  Law  Judge;  retention  of 
documents;  copies. 

501.740  Decision  of  Administrative  Law 
Judge. 

501.741  Review  of  decision  or  ruling. 

501.742  Secretary's  designee's  • 
consideration  of  decisions  by 
Administrative  Law  Judge. 

501.743  Briefs  filed  with  the  Secretary's 
designee. 


501.744  Record  before  the  Secretary's 
designee 

501.745  Orders  and  decisions:  signature, 
date  andjpublic  availability. 

501.746  Referral  to  United  States 
Department  of  Justice;  administrative 
collection  measures. 

501.747  Procedures  on  remand  of  decisions. 

§501.700    Abplfcabllity. 

This  subpart  is  applicable  only  to 
those  parts  if  chapter  V  promulgated 
pursuant  to  {the  TWEA,  which  include 
parts  500,  505,  and  515. 

§501.701     Prattles. 

(a)  Attent  on  is  directed  to  section  16 
of  the  TWEi  I.  as  adjusted  pursuant  to 
the  Federal  livil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410,  as  ame  ided,  28  U.S.C.  2461  note), 
which  prov:  des  that: 

(1)  Persor  s  who  willfully  violate  any 
provision  ol  TWEA  or  any  license,  rule, 
or  regulatioi  i  issued  thereunder,  and 
persons  wh(  i  willfully  violate,  neglect, 
or  refuse  to  ;omply  with  any  order  of 
the  Preside!  t  issued  in  compliance  with 
the  provisio  is  of  TWEA  shall,  upon 
conviction,  )e  fined  not  more  than 
$1,000,000  (ir,  if  an  individual,  be  fined 
not  more  thi  n  SIOO.OOO  or  imprisoned 
for  not  more  than  10  years,  or  both;  and 
an  officer,  d  rector,  or  agent  of  any 
corporation  who  knowingly  participates 
in  such  violiition  shall,  upon  conviction, 
be  fined  not  more  than  $100,000  or 
imprisoned  or  not  more  than  10  years, 
or  both. 

(2)  Any  pi  operty,  funds,  securities, 
papers,  or  ol  her  articles  or  documents, 
or  any  vesse  .  together  with  its  tackle, 
apparel,  fun  liture,  and  equipment, 
concerned  in  a  violation  of  "TWEA  may 
upon  convic  lion  be  forfeited  to  the 
United  State  s  Government. 

(3)  The  Se  ::retary  of  the  Treasury  may 
impose  a  civ  il  penalty  of  not  more  than 
S55,000  per  I'iolation  on  any  person 
who  violate!  any  license,  order,  or 
regulation  is  sued  under  TWEA.  Note: 
The  current  555,000  civil  penalty  cap 
may  be  adju  ;ted  for  inflation  pursuant 
to  the  Feder  il  Civil  Penalties  Inflation 
Adjustment  i\ct  of  1990. 

(4)  Any  pi  operty,  funds,  securities, 
papers,  or  ol  ler  articles  or  documents, 
or  any  vesse  ,  together  with  its  tackle, 
apparel,  fun  iture,  and  equipment,  that 
is  the  subjec  ;  of  a  violation  subject  to  a 
civil  penaltj  issued  pursuant  to  TWEA 
shall,  at  the  discretion  of  the  Secretary 
of  the  Treasi  iry,  be  forfeited  to  the 
United  State  s  Government. 

.  (b)  The  cr;  minal  penalties  provided  in 
TWEA  are  si  ibject  to  increase  pursuant 
to  18  U.S.C.  3571  which,  when  read  in 
conjunction  fwith  section  16  of  TWEA, 
provides  that  persons  convicted  of 
violating  TV  EA  may  be  fined  up  to  the 


greater  of  either  $250,000  for 
individuals  and  $1,000,000  for 
organizations  or  twice  the  pecuniary 
gain  or  loss  from  the  violation. 

(c)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jiuisdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  imder  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  5  years,  or  both. 

§501.702    Definitions. 

(a)  Chief  Counsel  means  the  Chief 
Coimsel  (Foreign  Assets  Control),  Office 
of  the  General  Counsel,  Department  of 
the  Treasury. 

Cb)  Day  means  calendar  day.  In 
computing  any  period  of  time 
prescribed  in  or  allowed  by  this  subpart, 
the  day  of  the  act,  event,  or  default  from 
which  the  designated  period  of  time 
begins  to  run  shall  not  be  included.  The 
last  day  of  the  period  so  computed  shall 
be  included  unless  it  is  a  Saturday. 
Sunday,  or  Federal  legal  holiday,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  Federal  legal 
holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  legal  holidays 
shall  be  excluded  from  the  computation 
when  the  period  of  time  prescribed  or 
allowed  is  seven  days  or  less,  not 
including  any  additional  time  allowed 
for  service  by  mail.  If  on  the  day  a  filing 
is  to  be  made,  weather  or  other 
conditions  have  caused  the  designated 
filing  location  to  close,  the  filing 
deadline  shall  be  extended  to  the  end  of 
the  next  day  that  the  filing  location  is 
not  closed  and  that  is  not  a  Saturday,  a 
Sunday,  or  a  Federal  legal  holiday.  If 
service  is  made  by  mail,  three  days  shall 
be  added  to  the  prescribed  period  for 
response. 

(c)  Department  means  the  Department 
of  the  Treasury. 

(d)  Director  means  the  Director  of  the 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury. 

(e)  Ex  Parte  Communication  means 
any  material  oral  or  written 
communication  not  on  the  public  record 
concerning  the  merits  of  a  proceeding 
with  respect  to  which  reasonable  prior 
notice  to  all  parties  is  not  given,  on  any 
material  matter  or  proceeding  covered 
by  these  rules,  that  takes  place  between: 
A  party  to  the  proceeding,  a  party's 
counsel,  or  any  other  interested 
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individual;  and  the  Administrative  Law 
Judge  or  Secretary's  designee  handling 
that  proceeding.  A  request  to  learn  the 
status  of  a  proceeding  does  not 
constitute  an  ex  parte  communication; 
and  settlement  inquiries  and 
discussions  do  not  constitute  ex  parte 
communications . 

(f)  General  Counsel  means  the  General 
Counsel  of  the  U.S.  Department  of  the 
Treasury. 

(g)  Order  of  Settlement  means  a 
written  order  issued  by  the  Director 
terminating  a  civil  penalty  action.  An 
Order  of  Settlement  does  not  constitute 
an  agency  decision  that  any  violation 
took  place. 

(h)  Order  Instituting  Proceedings 
means  a  written  order  issued  by  the 
Director  to  initiate  a  civil  penahy 
hearing. 

(i)  Prepenalty  Notice  means  a  written 
notification  from  the  Director  informing 
a  respondent  of  the  alleged  violatibn(s) 
and  tbe  respondent's  right  to  respond. 

(j)  Penalty  Notice  means  a  written 
notification  from  the  Director  informing 
a  respondent  that  the  Director  has  made 
a  finding  of  violation  and,  absent  a 
request  for  a  hearing,  will  impose  a  civil 
monetary  penalty. 

(k)  Proceeding  means  any  agency 
process  initiated  by  an  "Order 
Instituting  Proceedings,"  or  by  the  filing 
of  a  petition  for  review  of  an 
Administrative  Law  Judge's  decision  or 
ruling. 

(1)  Respondent  means  any  individual 
alleged  by  the  Director  to  have  violated 
a  TWEA-based  sanctions  regulation. 

(m)  Secretary's  designee  means  a  U.S. 
Treasury  Department  official  delegated 
responsibility  by  the  Secretary  of  the 
Treasury  to  consider  petitions  for 
review  of  Administrative  Law  Judge 
decisions  made  in  civil  penalty  hearings 
conducted  pursuant  to  this  subpart. 

(n)  Secretary  means  the  Secretary  of 
the  Treasury. 

§  501 .703    Overview  of  civil  penalty 
process  and  construction  of  rules. 

(a)  The  administrative  process  for 
enforcing  TWEA  sanctions  programs 
proceeds  as  follows: 

(1)  The  Director  of  the  Office  of 
Foreign  Assets  Control  will  notify  a 
suspected  violator  (hereinafter 
"respondent")  of  an  alleged  violation  by 
issuing  a  "Prepenalty  Notice."  The 
Prepenalty  Notice  shall  describe  the 
alleged  violation(s)  and  include  a 
proposed  civil  penalty  amount. 

(2)  The  respondent  will  have  60  days 
from  the  date  the  Prepenalty  Notice  is 
served  to  make  a  written  presentation 
either  defending  against  the  alleged 
violation  or  admitting  the  violation.  A 
respondent  who  admits  a  violation  may 


offer  information  as  to  why  a  monetary 
penalty  should  not  be  imposed  or  why, 
if  imposed,  the  monetary  penalty  should 
be  in  a  lesser  amount  than  proposed. 

(3)  Absent  a  settlement  agreement  or 
a  finding  that  no  violation  occurred,  the 
Director  of  the  Office  of  Foreign  Assets 
Control  will  issue  a  "Penalty  Notice." 
The  respondent  will  have  30  days  from 
the  date  of  service  to  either  pay  the 
penalty  or  request  a  hearing. 

(4)  If  the  respondent  requests  a 
hearing,  the  Director  of  the  Office  of 
Foreign  Assets  Control  will  have  two 
options: 

(i)  The  Director  may  issue  an  "Order 
Instituting  Proceedings"  and  refer  the 
matter  to  an  Administrative  Law  Judge 
for  a  hearing  and  decision;  or 

(ii)  The  Director  may  determine  to 
discontinue  the  penalty  action  based  on 
information  presented  by  the 
respondent. 

(5)  Absent  review  by  a  Secretary's 
designee,  the  decision  of  the 
Administrative  Law  Judge  will  become 
the  final  decision  of  the  Department 
without  further  proceedings. 

(6)  If  review  is  taken  by  a  Secretary's 
designee,  the  Secretary's  designee 
reaches  the  final  decision  of  the 
Department. 

(7)  A  respondent  may  seek  judicial 
review  of  the  final  decision  of  the 
Department. 

(b)  Construction  of  rules.  The  rules 
contained  in  this  subpart  shall  be 
construed  and  administered  to  promote 
the  just,  speedy,  and  inexpensive 
determination  of  every  action.  To  the 
extent  there  is  a  conflict  between  the 
rules  contained  in  this  subpart  and  a 
procedural  requirement  contained  in 
any  statute,  the  requirement  in  the 
statute  shall  control. 

§  501 .704.    Appearance  and  practice. 

No  person  shall  be  represented  before 
the  Director  in  any  civil  penalty  matter, 
or  an  Administrative  Law  Judge  or  the 
Secretary's  designee  in  a  civil  penalty 
hearing,  under  this  subpart  except  as 
provided  in  this  section. 

(a)  Representing  oneself.  In  any 
proceeding,  an  individual  may  appear 
on  his  or  her  own  behalf. 

(b)  Representative.  Upon  written 
notice  to  the  Director, 

(1)  A  respondent  may  be  represented 
by  a  personal  representative.  If  a 
respondent  wishes  to  be  represented  by 
counsel,  such  counsel  must  be  an 
attorney  at  law  admitted  to  practice 
before  the  Supreme  Court  of  the  United 
States,  the  highest  court  of  any  State, 
commonwealth,  possession,  or  territory 
of  the  United  States,  or  the  District  of 
Columbia; 


(2)  a  duly  authorized  member  of  a 
partnership  may  represent  the 
partnership;  and 

(3)  a  bona  fide  officer,  director,  or  - 
employee  of  a  corporation,  trust  or 
association  may  represent  the 
corporation,  trust  or  association. 

(c)  Director  representation.  The 
Director  shall  be  represented  by 
members  of  the  Office  of  Chief  Counsel 
or  any  other  counsel  specifically 
assigned  by  the  General  Coiuisel. 

(a)  Conflicts  of  interest— {\)  Conflict 
of  interest  in  representation.  No 
individual  shall  appear  as 
representative  for  a  respondent  in  a 
proceeding  conducted  pursuant  to  this 
subpart  if  it  reasonably  appears  that 
such  representation  may  be  materially 
limited  by  that  representative's 
responsibilities  to  a  third  person,  or  by 
that  representative's  own  interests. 

(2)  Corrective  measures.  An 
Administrative  Law  Judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the 
issuance  of  an  order  limiting  the  scope 
of  representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

§501.705    Service  and  filing. 

(a)  Service  of  Prepenalty  Notice, 
Penalty  Notice,  Acknowledgment  of 
Hearing  Request  and  Order  Instituting 
Proceedings.  The  Director  shall  cause 
any  Prepenalty  Notice,  Penalty  Notice, 
Acknowledgment  of  Hearing  Request, 
Order  Instituting  Proceedings,  and  other 
related  orders  and  decisions,  or  any 
amendments  or  supplements  thereto,  to 
be  served  upon  the  respondent. 

(1)  Service  on  individuals.  Service 
shall  be  complete: 

(i)  Upon  the  date  of  mailing  by  first 
class  (regular]  mail  to  the  respondent  at 
the  respondent's  last  known  address,  or 
to  a  representative  authorized  to  receive 
service,  including  qualified 
representatives  noticed  to  the  Director 
pursuant  to  §  501.704.  Absent 
satisfactory  evidence  in  the 
administrative  record  to  the  contrary, 
the  Director  may  presume  that  the  date 
of  mailing  is  the  date  stamped  on  the 
first  page  of  the  notice  or  order.  The 
respondent  may  rebut  the  presumption 
ihat  a  notice  or  order  was  mailed  on  the 
stamped  mailing  date  only  by 
presenting  evidence  of  the  postmark 
date  on  the  envelope  in  which  the 
notice  or  order  was  mailed; 

(ii)  Upon  personal  service  on  the 
respondent;  or  leaving  a  copy  at  the 
respondent's  place  of  business  with  a 
clerk  or  other  person  in  charge  thereof; 
or  leaving  a  copy  at  the  respondent's 
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dwelling  house  or  usual  place  of  abode 
with  a  person  at  least  18  years  of  age 
then  residing  therein;  or  with  any  other 
representative  authorized  by 
appointment  or  by  law  to  accept  or 
receive  service  for  the  respondent, 
including  representatives  noticed  to  the 
Director  pursuant  to  §  501.704;  and 
evidenced  by  a  certificate  of  service 
signed  and  dated  by  the  individual 
making  such  service,  stating  the  method 
of  service  and  the  identity  of  the 
individual  with  whom  the  notice  or 
order  was  left;  or 

(iii)  Upon  proof  of  service  on  a 
respondent  who  is  not  resident  in  the 
United  States  by  any  method  of  service 
permitted  by  the  law  of  the  jurisdiction 
in  which  the  respondent  resides  or  is 
located,  provided  the  requirements  of 
such  foreign  law  satisfy  due  process 
requirements  under  United  States  law 
with  respect  to  notice  of  administrative 
proceedings,  and  where  applicable  laws 
or  intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraphs  (a)(l)(i) 
and  (ii)  of  this  section  inappropriate  or 
ineffective  for  service  upon  the 
nonresident  respondent. 

(2)  Service  on  corporations  and  other 
Entities.  Service  is  complete  upon 
delivering  a  copy  of  the  notice  or  order 
to  a  partner,  bona  fide  officer,  director, 
managing  or  general  agent,  or  any  other 
agent  authorized  by  appointment  or  by 
law  to  receive  such  notice,  by  any 
method  specified  in  paragraph  (a)(1)  of 
this  section. 

(b)  Service  of  responses  to  Prepenalty 
Notice,  Penalty  Notice,  and  requests  for 
a  bearing.  A  respondent  shall  serve  a 
response  to  a  Prepenalty  Notice  and  any 
request  for  a  hearing  on  the  Director 
through  the  Chief  of  Civil  Penalties, 
Office  of  Foreign  Assets  Control,  U.S. 
Treasury  Department,  1500 
Pennsylvania  Avenue,  NW..  Washington 
DC  20220,  with  the  envelope 
prominently  marked  "Urgent:  Part  501 
Action."  Service  shall  be  complete  upon 
the  date  of  mailing,  as  evidenced  by  the 
post-mark  date  on  the  envelope,  by  first 
class  (regular)  mail. 

(c)  Service  or  filing  of  papers  in 
connection  with  any  hearing  by  an 
Administrative  Law  fudge  or  review  by 
the  Secretary's  designee.  (1)  Service  on 
the  Director  and/or  each  respondent,  (i) 
Each  paper,  including  each  notice  of 
appearance,  written  motion,  brief, 
petition  for  review,  statement  in 
opposition  to  petition  for  review,  or 
other  written  commimication,  shall  be 
served  upon  the  Director  and/or  each 
respondent  in  the  proceeding  in 
accordance  with  paragraph  (a)  of  this 
section;  provided,  however,  that  no 
service  shall  be  required  in  the  case  of 


dociunents  that  are  the  subject  of  a 
motion  see  dng  a  protective  order  to 
limit  or  prt  vent  disclosure  to  another 
party. 

(ii)  Servi  :e  upon  the  Director  shall  be 
made  throiigh  the  Chief  Counsel 
(Foreign  Assets  Control),  U.S.  Treasury 
Departmen  ,  1500  Pennsylvania 
Avenue,  NT  V.,  Washington,  DC  20220, 
with  the  en  i^elope  prominently  marked 
"Urgent:  Ps  rt  501  Proceeding." 

(iii)  Serv  ce  may  be  made: 

(A)  As  pi  avided  in  paragraph  (a)  of 
this  section ; 

(B)  By  mi  iling  the  papers  through  the 
U.S.  Postal  Service  by  Express  Mail;  or 

(C)  By  tra  nsmitting  the  papers  by 
facsimile  m  achine  where  the  following 
conditions  ire  met: 

(1)  The  pi  (rsons  serving  each  other  by 
facsimile  tr  insmission  have  agreed  to  do 
so  in  a  writ  ng,  signed  by  each  party, 
which  spec  fies  such  terms  as  they 
deem  neces  sary  with  respect  to 
facsimile  machine  telephone  numbers  to 
be  used,  ho  irs  of  facsimile  machine 
operation,  t  le  provision  of  non- 
facsimile  oi  ginal  or  copy,  and  any  other 
such  matter  >;  and 

(2)  Receij  t  of  each  document  served 
by  facsimili  is  confirmed  by  a  manually 
signed  rece  pt  delivered  by  facsimile 
machine  or  3ther  means  agreed  to  by  the 
parties. 

(iv)  Servii  ;e  by  U.S.  Postal  Service 
Express  Ma  1  is  complete  upon  delivery 
as  evidence  1  by  the  sender's  receipt. 
Service  by  f  icsimile  is  complete  upon 
confirmatio;  i  of  transmission  by 
delivery  of  i  manually  signed  receipt. 

(2)  Filing  vith  the  Administrative  Law 
fudge.  Unlei  s  otherwise  provided,  all 
briefs,  moti«  ns,  objections,  applications 
or  other  filii  igs  made  during  a 
proceeding  )efore  an  Administrative 
Law  Judge,  i  ind  all  requests  for  review 
by  the  Secre  tary's  designee,  shall  be 
filed  with  tl  e  Administrative  Law 
Judge. 

(3)  Filing  vith  the  Secretary's 
designee.  Ai  id  all  briefs,  motions, 
objections,  a  pplications  or  other  filings 
made  durin]  a  proceeding  before  the 
Secretary's  <  esignee  shall  be  filed  with 
the  Secretar  r's  designee. 

(4)  Certificate  of  service.  Papers  filed 
with  an  Adr  linistrative  Law  Judge  or 
Secretary's  (  esignee  shall  be 
accompanie  1  by  a  certificate  stating  the 
name  of  eac  i  person  served,  the  date  of 
service,  the  method  of  service  and  the 
mailing  add  ess  or  facsimile  telephone 
number  to  v  hich  service  was  made,  if 
not  made  in  person.  If  the  method  of 
service  to  an  y  person  is  different  from 
the  method  i  »f  service  to  any  other 
person,  the  <  ertificate  shall  state  why  a 
different  me  ms  of  service  was  used. 


(5)  Form  of  briefs.  All  briers 
containing  more  than  10  pages  shall,  to 
the  extent  applicable,  include  a  table  of* 
contents,  an  alphabetized  table  of  cases, 
a  table  of  statutes,  and  a  table  of  other 
authorities  cited,  with  references  to  the 
pages  of  the  brief  wherein  they  are  cited. 

(6)  Specifications.  All  original 
documents  shall  be  filed  with  the 
Administrative  Law  Judge  or  Secretary's 
designee,  as  appropriate.  Papers  filed  in 
connection  with  any  proceeding  shall: 

(i)  Be  on  one  grade  of  unglazed  white 
paper  measuring  8.5  x  11  inches,  except 
that,  to  the  extent  that  the  reduction  of 
larger  docimients  would  render  them 
illegible,  such  documents  may  be  filed 
on  larger  paper; 

(ii)  Be  typewritten  or  printed  in  either 
10-  or  12-point  typeface  or  otherwise 
reproduced  by  a  process  that  produces 
pernianent  and  plainly  legible  copies; 

(iii)  Include  at  the  head  of  the  paper, 
or  on  a  title  page,  the  title  of  the 
proceeding,  the  name(s)  of  each 
respondent,  the  subject  of  the  particular 
paper  or  pleading,  and  the  file  number 
assigned  to  the  proceeding; 

(iv)  Be  formatted  with  all  margins  at 
least  1  inch  wide; 

(v)  Be  double-spaced,  with  single- 
spaced  footnotes  and  single-spaced 
indented  quotations;  and 

(vi)  Be  stapled,  clipped  or  otherwise 
fastened  in  the  upper  left  comer. 

(7)  Signature  requirement  and  effect. 
All  papers  must  be  dated  and  signed  by 
a  member  of  the  Office  of  Chief  Counsel, 
or  other  counsel  assigned  by  the  General 
Counsel  to  represent  the  Director,  or  a 
respondent  or  respondent's 
representative,  as  appropriate.  If  a  filing 
is  signed  by  a  respondent's 
representative  it  shall  state  that 
representative's  mailing  address  and     ' 
telephone  number.  A  respondent  who 
represents  himself  or  herself  shall  sign 
his  or  her  individual  name  and  state  his 
or  her  address  and  telephone  number  on 
every  filing.  A  witness  deposition  shall 
be  signed  by  the  witness. 

(i)  Effect  of  signature.  The  signature 
shall  constitute  a  certification  that: 

(A)  The  person  signing  the  filing  has 
read  the  filing; 

(B)  To  the  best  of  his  or  her. 
knowledge,  information,  and  belief, 
formed  after  reasonable  inquiry,  the 
filing  is  well  grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law; 
and 

(C)  The  filing  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  adjudication. 

(ii)  If  a  filing  is  not  signed,  the 
Administrative  Law  Judge  (or  the 
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Secretary's  designee)  shall  strike  the 
filing,  unless  it  is  signed  promptly  after 
the  omission  is  ceilled  to  the  attention  of 
the  person  making  the  filing. 

(d)  Service  of  written  orders  or 
decisions  issued  by  the  Administrative 
Law  Judge  or  Secretary's  designee. 
Written  orders  or  decisions  issued  by 
the  Administrative  Law  Judge  or  the 
Secretary's  designee  shall  be  served 
promptly  on  each  respondent  and  the 
Director  pursuant  to  any  method  of 
service  authorized  under  paragraph  (a) 
of  this  section.  Service  of  such  orders  or 
decisions  shall  be  made  by  the 
Administrative  Law  Judge  or  the 
Secretary's  designee,  as  appropriate. 

§  501 .706    Prepenalty  Notice;  issuance  by 
Director. 

(a)  When  required.  If  the  Director  has 
reason  to  believe  there  has  occurred  a 
violation  of  any  provision  of  parts  500 
or  515  of  this  chapter  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  piu'suant  to  parts  500  or  515 
of  this  chapter  or  otherwise  under  the 
Trading  With  the  Enemy  Act,  and  the 
Director  determines  that  further  civil 
proceedings  are  warranted,  the  Director 
shall  issue  a  Prepenalty  Notice.  The 
Prepenalty  Notice  may  be  issued 
whether  or  not  another  agency  has  taken 
any  action  with  respect  to  the  matter. 

(b)  Contents  of  notice. 

(1)  Facts  of  violation.  The  Prepenalty 
Notice  shall  describe  the  alleged 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 
the  amoimt  of  the  proposed  monetary 
penalty. 

(2)  Right  to  respond.  The  Prepenalty 
Notice  shall  inform  the  respondent  of 
respondent's  right  to  make  a  written 
presentation  within  the  time  prescribed 
in  §  501.707  as  to  why  the  respondent 
believes  there  should  be  no  finding  of  a 
violation  or  why,  if  the  respondent 
admits  the  violation,  a  monetary  penalty 
should  not  be  imposed  or  why,  if 
imposed,  the  monetary  penalty  should 
be  in  a  lesser  amount  than  proposed. 
The  Prepenalty  Notice  shall  also. inform* 
the  respondent  that: 

(i)  The  act  of  submitting  a  written 
response  by  the  respondent  is  a  factor 
that  may  result  in  a  lower  penalty 
absent  any  aggravating  factors;  and 

(ii)  If  the  respondent  fails  to  respond 
to  the  Prepenalty  Notice  within  the 
applicable  60-day  period  set  forth  in 
§  501.707,  the  Director  may  proceed 
with  the  issuance  of  a  Penalty  Notice. 

(3)  Right  to  request  a  hearing.  The 
Prepenalty  Notice  shall  inform  the 
respondent  of  respondent's  right,  if  a 


subsequent  Penalty  Notice  is  issued,  to 
request  an  administrative  hearing.  The 
Director  will  not  consider  any  request 
for  an  administrative  hearing  until  a 
Penalty  Notice  has  been  issued. 

§  501 .707    Response  to  Prepenalty  Notice. 

(a)  Deadline  for  response. 

(1)  The  respondent  shall  have  60  days 
after  the  date  of  service  of  the 
Prepenalty  Notice  piusuant  to 

§  501.705(a)  to  respond  thereto.  The 
response,  signed  and  dated,  shall  be 
served  as  provided  in  §  501.705(b). 

(2)  In  response  to  a  written  request  by 
the  respondent,  the  Director  may,  at  his 
or  her  discretion  for  the  purpose  of 
conducting  settlement  negotiations  or 
for  other  valid  reasons,  grant  additional 
time  for  a  respondent  to  submit  a 
response  to  the  Prepenalty  Notice. 

(3)  The  failiu'e  to  submit  a  response 
within  the  time  period  set  forth  in  this 
paragraph  (a),  including  any  additional 
time  granted  by  the  Director,  shall  be 
deemed  to  be  a  waiver  of  the  right  to 
respond  to  the  Prepenalty  Notice. 

(b)  Form  and  contents  of  response. 
(1)  In  general.  The  response  need  not 

be  in  any  particular  form,  but  must  be 
typewritten  and  contain  the  heading 
"Response  to  Prepenalty  Notice"  and 
the  Office  of  Foreign  Assets  Control 
identification  number  shown  near  the 
top  of  the  Prepenalty  Notice.  It  should 
be  responsive  to  the  allegations 
contained  therein  and  set  forth  the 
nature  of  the  respondent's  admission  of 
the  violation,  or  defenses  and  claims  for 
mitigation,  if  any. 

(i)  The  response  must  admit  or  deny 
specifically  each  separate  allegation  of 
violation  made  in  the  Prepenalty  Notice. 
If  the  respondent  is  without  knowledge 
as  to  an  allegation,  the  response  shall  so 
state,  and  such  statement  shall 
constitute  a  denial.  Any  allegation  not 
specifically  addressed  in  the  response 
shall  be  deemed  admitted. 

(ii)  The  response  must  set  fcMth  any 
additional  or  new  matter  or  arguments 
the  respondent  seeks,  or  shall  seek,  to 
use  in  support  of  all  defenses  or  claims 
for  mitigation.  Any  defense  the 
respondent  wishes  to  assert  must  be 
included  in  the  response. 

(iii)  The  response  must  acciuately 
state  (for  each  respondent,  if  applicable) 
the  respondent's  full  name  and  address 
for  future  service,  together  with  a 
current  telephone  and,  if  applicable, 
facsimile  machine  number.  If 
respondent  is  represented,  the 
representative's  full  name  and  address, 
together  with  telephone  and  facsimile 
numbers,  may  be  provided  instead  of 
service  information  for  the  respondent. 
The  respondent  or  respondent's 
representative  of  record  is  responsible 


for  providing  timely  written  notice  to 
the  Director  of  any  subsequent  changes 
in  the  information  provided. 

(iv)  Financial  disclosure  statement 
requirement.  Any  respondent  who 
asserts  financial  hardship  or  an  inability 
to  pay  a  penalty  shall  include  with  the 
response  a  financial  disclosure 
statement  setting  forth  in  detail  the  basis 
for  asserting  the  financial  hardship  or 
inability  to  pay  a  penalty,  subject  to  18 
U.S.C.  1001. 

(2)  Settlement.  In  addition,  or  as  an 
alternative,  to  a  written  response  to  a 
Prepenalty  Notice,  the  respondent^r 
respondent's  representative  may  seek 
settlement  of  the  alleged  violation{s). 
See  §  501.710.  In  the  event  of  settlement 
prior  to  the  issuance  of  a  Penalty  Notice, 
the  claim  proposed  in  the  Prepenalty 
Notice  will  be  withdrawn  and  the 
respondent  will  not  be  required  to  make 
a  written  response  to  the  Prepenalty 
Notice.  In  the  event  no  settlement  is 
reached,  a  written  response  to  the 
Prepenalty  Notice  is  required  pursuant 
to  paragraph  (c)  of  this  section. 

f  501 .708    Director's  finding  of  no  penalty 
warranted. 

If  after  considering  any  written 
response  to  the  Prepenalty  Notice 
submitted  piusuant  to  §  501.707  and 
any  other  relevant  facts,  the  Director 
determines  that  there  was  no  violation 
or  that  the  violation  does  not  warrant 
the  imposition  of  a  civil  monetary 
penalty,  the  Director  promptly  shall 
notify  the  respondent  in  writing  of  that 
determination  and  that  no  civil 
monetary  penalty  pursuant  to  this 
subpart  will  be  imposed. 

§501.709    Penalty  notice. 

(a)  If,  after  considering  any  written 
response  to  the  Prepenalty  Notice,  and 
any  other  relevant  facts,  the  Director 
determines  that  there  was  a  violation  by 
the  respondent  and  that  a  monetary 
penalty  is  warranted,  the  Director 
promptly  shall  issue  a  Penalty  Notice 
informing  the  respondent  that,  absent  a 
timely  request  for  an  administrative 
hearing,  the  Director  will  impose  the 
civil  monetary  penalty  described  in  the 
Penalty  Notice.  The  Penalty  Notice  shall 
inform  the  respondent: 

(1)  Of  the  respondent's  right  to  submit 
a  written  request  for  an  administrative    ■ 
hearing  not  later  than  30  days  after  the 
date  of  service  of  the  Penalty  Notice; 

(2)  That  in  the  absence  of  a  timely 
request  for  a  hearing,  the  issuance  of  the 
Penalty  Notice  constitutes  final  agency 
action; 

(3)  That,  absent  a  timely  request  for  a 
hearing,  payment  (or  arrangement  with 
the  Financial  Management  Service  of 
the  Department  for  installment 
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payment)  of  the  assessed  penalty  must 
be  made  not  later  than  30  days  after  the 
date  of  service  of  the  Penalty  Notice; 
and 

(4)  That  absent  a  timely  request  for  a 
hearing,  the  respondent  must  furnish 
respondent's  taxpayer  identification 
number  pursuant  to  31  U.S.C.  7701  and 
that  the  Director  intends  to  use  such 
information  for  the  purposes  of 
collecting  and  reporting  on  any 
delinquent  penalty  amoimt  in  the  event 
of  a  failiue  to  pay  the  penalty  imposed. 

f501.710    Setttoment 

(a)  Availability.  Either  the  Director  or 
any  respondent  may,  at  any  time  during 
the  administrative  civil  penalty  process 
described  in  this  subpart,  propose  an 
offer  of  settlement.  The  amount 
accepted  in  settlement  may  be  less  than 
the  civil  penalty  that  might  be  imposed 
in  the  event  of  a  formal  determination 
of  violation.  Upon  mutual  agreement  by 
the  Director  and  a  respondent  on  the 
terms  of  a  settlement,  the  Director  shall 
issue  an  Order  of  Settlement. 

(b)  Procedure. 

(1)  Prior  to  issuance  of  Penalty  Notice. 
■  Any  offer  of  settlement  made  by  a 

respondent  prior  to  the  issuance  of  a 
Penalty  Notice  shall  be  submitted,  in 
writing,  to  the  Chief  of  Civil  Penalties, 
Office  of  Foreign  Assets  Control,  U.S. 
Departinent  of  the  Treasury,  1500 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20220. 

(2)  After  issuance  of  Penalty  Notice. 
Any  offer  of  settlement  made  by  a 
respondent  after  issuance  of  a  Penalty 
Notice  shall  state  that  it  is  made 
pursuant  to  this  section;  shall  recite  or 
incorporate  as  a  part  of  the  offer  the 
provisions  of  paragraphs  (b)(5){ii)  and 
(b)(6)  of  this  section;  shall  be  signed  by 
the  respondent  making  the  offer,  and 
not  only  by  his  or  her  representative; 
and  shall  be  submitted  to  the  Chief 
Coimsel. 

(3)  Extensions  of  time.  The 
submission  of  any  settlement  offer  does 
not  provide  a  basis  for  adjourning  or 
otherwise  delaying  all  or  any  portion  of 
the  administrative  civil  penalty  process. 

(i)  Prior  to  issuance  of  Order 
Instituting  Proceedings.  Any  respondent 
(or  potential  respondent  in  the  case  of 
a  pending  Prepenalty  Notice)  may 
request,  in  writing,  that  the  Director 
withhold  issuance  of  any  such  notice,  or 
grant  an  extension  of  time  to  respond  to 
a  any  such  Notice,  for  a  period  not  to 
exceed  60  days  for  the  exclusive 
purpose  of  effecting  settlement.  The 
Director  may  grant  any  such  request,  in 
writing,  under  terms  and  conditions 
within  his  or  her  discretion. 

(ii)  After  issuance  of  Order  Instituting 
Proceedings.  Upon  mutual  agreement  of 
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the  Director  and  a  respondent,  the 
Administrative  Law  Judge  may  grant  an 
extension  df  time,  for  a  period  not  to 
exceed  60  ( lays,  for  the  exclusive 
piupose  of  effecting  settlement. 

(4)  Viewi  of  Administrative  Law 
Judge.  Wh«  re  an  Administrative  Law 
Judge  is  asj  igned  to  a  proceeding,  the 
Director  or  the  respondent  may  request 
that  the  Ad  ministrative  Law  Judge 
express  his  or  her  views  regarding  the 
appropriateness  of  the  offer  of 
settlement.  LA  request  for  the 
Administrative  Law  Judge  to  express  his 
or  her  view^  on  an  offer  of  settlement  or 
otherwise  tb  participate  in  a  settlement 
conference  ponstitutes  a  waiver  by  the 
party  makiag  the  request  of  any  right  to 
claim  bias  or  prejudgment  by  the 

ive  Law  Judge  based  on  the 
issed. 


itting  an  offer  of 
I  respondent  making  the 
I,  subject  to  acceptance  of 


Administr; 
views  exp 

(5)  Waivi 

(i)  By  su 
settlement, 
offer  waiv 
the  offer: 

(A)  AH  hearings  pursuant  to  section 
16  of  the  Trading  with  the  Enemy  Act 
(50  U.S.C.  App.  16); 

(B)  The  filing  of  proposed  findings  of 
fact  and  conclusions  of  law; 

(C)  Proceedings  before,  and  a  decision 
by,  an  Administrative  Law  Judge; 

(D)  All  past-hearing  procedures;  and 

(E)  Judicial  review  by  any  court, 
(ii)  By  sulmitting  an  offer  of 

settlement  the  respondent  further 


waives: 

(A)  Such 
other  reqiiir 
construed  td 


jrovisions  of  this  subpart  or 
jments  of  law  as  may  be 
prevent  any  member  of  the 
Director's  stff,  or  members  of  the  Office 
of  Chief  Coi  nsel  or  other  counsel 
assigned  by  the  General  Counsel,  from 
participatin  ;  in  or  advising  the  Director 
as  to  any  on  ler,  opinion,  finding  of  fact, 
or  conclusic  n  of  law  to  be  entered 
pursuant  to  the  offer;  and 

(B)  Any  ri  jht  to  claim  bias  or 
prejudgmen ;  by  the  Director  based  on 
the  considei  ation  of  or  discussions 
concerning  i  lettlement  of  all  or  any  part 
of  the  proce  sding. 

(6)  If  the  I  irector  rejects  the  offer  of 
settlement,  \  he  respondent  shall  be  so 
notified  in  v^riting  and  the  offer  of 
settlement  s  lall  be  deemed  withdrawn. 
The  rejected  offer  shall  not  constitute  a 
part  of  the  record  in  any  proceeding 
against  the  respondent  making  the  offer, 
provided,  hiwever,  that  rejection  of  an 
offer  of  settlement  does  not  affect  the 
continued  validity  of  waivers  pursuant 
to  paragraph  (b)(5)  of  this  section  with 
respect  to  any  discussions  concerning 
the  rejected  Dffer  of  settlement. 

(7)  No  setl  lement  offer  or  proposal,  or 
any  subsequ  3nt  negotiation  or 
resolution,  i ;  admissible  as  evidence  in 


any  administrative  proceeding  initiated 
by  the  Director. 

§  501 .71 1    Hearing  request 

(a)  Deadline  for  request.  A  request  for 
an  agency  hearing  shall  be  served  on  the 
Director  not  later  than  30  days  after  the 
date  of  service  of  the  Penalty  Notice.  See 
§  501.705(b).  A  respondent  may  not 
reserve  the  right  to  request  a  hearing 
after  expiration  of  the  30  calendar  day 
period.  A  request  for  a  hearing  that  is 
not  made  as  required  by  this  paragraph 
shall  constitute  a  waiver  of  the 
respondent's  right  to  a  hearing. 

fb)  Form  and  contents  of  request.  The 
request  need  not  be  in  any  particular 
form,  but  must  be  typewritten  and 
contain  the  heading  "Request  for 
Agency  Hearing".  The  request  must 
include  the  Office  of  Foreign  Assets 
Control  identification  niunber  shdwn 
near  the  top  of  the  Penalty  Notice.  It 
should  be  responsive  to  the 
determination  contained  in  the  Penalty 
Notice  and  set  forth  the  nature  of  the 
respondent's  defenses  or  claims  for 
mitigation,  if  any. 

(1)  The  request  must  admit  or  deny 
specifically  each  separate  determination 
of  violation  made  in  the  Penalty  Notice. 
If  the  respondent  is  without  knowledge 
as  to  a  determination,  the  request  shaU 
so  state,  and  such  statement  shall 
constitute  a  denial.  Any  determination 
not  specifically  addressed    i  the 
response  shall  be  deemed  admitted. 

(2)  The  request  must  set  forth  any 
additional  or  new  matter  or  arguments 
the  respondent  seeks,  or  shall  seek,  to 
use  in  support  of  all  defenses  or  claims 
for  mitigation.  Any  defense  the 
respondent  wishes  to  assert  must  be 
included  in  the  request. 

(3)  The  request  must  accurately  state, 
for  each  respondent  (if  applicable),  the 
respondent's  full  name  and  address  for 
future  service,  together  with  current 
telephone  and,  if  applicable,  a  facsimile 
machine  number.  If  respondent  is 
represented,  the  representative's  full 
name  and  address,  together  with 
telephone  and  facsimile  numbers,  may 
be  provided  in  lieu  of  service 
information  for  the  respondent.  The 
respondent  or  respondent's 
representative  is  responsible  for 
providing  timely  written  notice  to  the 
Director  of  any  subsequent  changes  in 
the  information  provided. 

(c)  Signature  requirement.  The 
respondent  or,  if  represented,  the 
respondent's  representative,  must  sign 
the  hearing  request. 

§  501 .71 2    Acknowledgment  of  hearing 
request. 

No  later  than  60  days  after  service  of 
any  hearing  request,  the  Director  shall 
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acknowledge  receipt  and  infonn  a 
respondent,  in  writing,  whether  an 
Order  Instituting  Proceedings  shall  be 
issued. 

§  501 .71 3    Order  InstKuting  Proceedings. 

If  a  respondent  makes  a  timely  request 
for  a  hearing,  the  Director  shall 
determine,  at  his  or  her  option,  whether 
to  dismiss  the  violation{s)  set  forth  in 
the  Penalty  Notice  or  to  issue  an  Order 
Instituting  Proceedings  to  initiate  the 
hearing  process.  The  Order  shall  be 
served  on  the  respondent(s)  as  provided 
in  §  501.705(c)(1).  The  Director  may,  in 
his  or  her  discretion,  withdraw  an  Order 
Instituting  Proceedings  at  any  time  prior 
to  the  issuance  of  a  decision  by  the 
Administrative  Law  Judge. 

(a)  Content  of  Order  The  Order 
Instituting  Proceedings  shall: 

(1)  Be  prepared  by  the  Office  of  the 
Chief  Counsel  or  other  counsel  assigned 
by  the  General  Counsel  and  based  on 
information  provided  by  the  Director; 

(2)  State  the  legal  authority  under 
which  the  hearing  is  to  be  held; 

(3)  Contain  a  short  and  plain 
statement  of  the  alleged  violation(s)  to 
be  considered  and  determined 
(including  the  matters  of  fact  and  law 
asserted)  in  such  detail  as  will  permit  a 
specific  response  thereto; 

(4)  State  die  amount  of  the  penalty 
sought  in  the  proceeding;  and 

(5)  Be  signed  by  the  Director. 

(b)  Combining  penalty  actions.  The 
Director  may  combine  claims  contained 
in  two  or  more  Penalty  Notices 
involving  the  same  respondent,  and  for 
which  hearings  have  been  requested, 
into  a  single  Order  Instituting 
Proceedings. 

(c)  Amendment  to  Order  Instituting 
Proceedings.  Upon  motion  by  the 
Director,  the  Administrative  Law  Judge 
may,  at  any  time  prior  to  issuance  of  a 
decision,  permit  the  Director  to  amend 
an  Order  Instituting  Proceedings  to 
include  new  matters  of  fact  or  law  that 
are  within  the  scope  of  the  original 
Order  Instituting  Proceedings. 

§  501 .71 4    Answer  to  Order  Instituting 
Proceedings. 

(a)  When  required.  Not  later  than  45 
days  after  service  of  the  Order 
Instituting  Proceedings,  the  respondent 
shall  file,  with  the  Administrative  Law 
Judge  and  the  Office  of  Chief  Coiuisel, 
an  answer  to  each  of  the  allegations 
contained  therein.  If  the  Order 
Instituting  Proceedings  is  amended,  the 
Administrative  Law  Judge  may  require 
that  an  amended  answer  be  filea  and,  if 
such  an  answer  is  required,  shall  specify 
a  date  for  the  filing  thereof. 

(b)  Contents;  effect  of  failure  to  deny. 
Unless  otherwise  directed  by  the 


Administrative  Law  Judge,  an  answer 
shall  specifically  admit,  deny,  or  state 
that  the  respondent  does  not  have,  and 
is  unable  to  obtain,  sufficient 
information  to  admit  or  deny  each 
allegation  in  the  Order  Instituting 
Proceedings.  When  a  respondent 
intends  to  deny  only  a  part  of  an 
allegation,  the  respondent  shall  specify 
so  much  of  it  as  is  true  and  shall  deny 
only  the  remainder.  A  statement  of  lack 
of  information  shall  have  the  effect  of  a 
denial.  A  defense  of  res  judicata,  statute 
of  limitations  or  any  other  matter 
constituting  an  affirmative  defense  shall 
be  asserted  in  the  answer.  Any 
allegation  not  specifically  addressed  in 
the  answer  shall  be  deemed  admitted. 

(c)  Motion  for  more  definite 
statement.  A  respondent  may  file  with 
an  answer  a  motion  for  a  more  definite 
statement  of  specified  matters  of  fact  or 
law  to  be  considered  or  determined. 
Such  motion  shall  state  the  respects  in 
which,  and  the  reasons  why,  each  such 
matter  of  fact  or  law  should  be  required 
to  be  made  more  definite.  If  the  motion 
is  granted,  the  order  granting  such 
motion  shall  set  the  periods  for  filing 
such  a  statement  and  any  answer 
thereto. 

(d)  Amendments.  A  respondent  may 
amend  its  answer  at  any  time  by  written 
consent  of  the  Director  or  with 
permission  of  the  Administrative  Law 
Judge.  Permission  shall  be  freely  granted 
when  justice  so  requires. 

(e)  Failure  to  file  answer:  default.  If  a 
respondent  fails  to  file  an  answer 
required  by  this  subpart  within  the  time 
prescribed,  such  respondent  may  be 
deemed  in  default  pursuant  to 

§  501.716(a).  A  party  may  make  a 
motion  to  set  aside  a  default  pursuant  to 
§  501.726(e). 

§501.715    Notice  Of  Hearing. 

(a)  If  the  Director  issues  an  Order 
Instituting  Proceedings,  the  respondent 
shall  receive  not  less  than  45  days 
notice  of  the  time  and  place  of  the 
hearing. 

(b)  Time  and  place  of  hearing.  All 
hearings  shall  be  held  in  the 
Washington,  DC  metropolitan  area 
unless,  based  on  extraordinary  reasons, 
otherwise  mutually  agreed  by  the 
respondent  and  the  Director.  The  time 
for  any  hearing  shall  be  fixed  with  due 
regard  for  the  public  interest  and  the 
convenience  and  necessity  of  the  parties 
or  their  representatives.  Requests  to 
change  the  time  of  a  hearing  may  be 
submitted  to  ths  Administrative  Law 
Judge,  who  may  modify  the  hearing 
date(s)  and/or  time(s)  and  place.  All 
requests  for  a  change  in  the  date  and 
time  and/or  place  of  a  hearing  must  be 
received  by  the  Administrative  Law 


Judge  and  served  upon  the  parties  no 
later  than  15  days  before  the  scheduled 
hearing  date. 

(c)  Failure  to  appear  at  hearings: 
default  Any  respondent  named  in  em 
order  instituting  proceedings  as  a 
person  against  whom  findings  may  be 
made  or  penalties  imposed  who  fails  to 
appear  (in  person  or  through  a 
representative)  at  a  hearing  of  which  he 
or  she  has  been  duly  notified  may  be 
deemed  to  be  in  default  pursuant  to 
§  501.716(a).  Without  hulher 
proceedings  or  notice  to  the  respondent, 
the  Administrative  Law  Judge  may  enter 
a  finding  that  the  right  to  a  hearing  was 
waived,  and  the  Penalty  Notice  shall 
constitute  final  agency  action  as 
provided  in  §  501 . 709(a)(2).  A 
respondent  may  make  a  motion  to  set 
aside  a  default  pursuant  to  §  501.726(e). 

§501.716    Default 

(a)  A  party  to  a  proceeding  may  be 
deemed  to  be  in  default  and  the 
Administrative  Law  Judge  (or  the 
Secretary's  designee  during  review 
proceedings)  may  determine  the  . 
proceeding  against  that  party  upon 
consideration  of  the  record  if  that  party 
fails: 

(1)  To  appear,  in  person  or  through  a 
representative,  at  any  hearing  or 
conference  of  which  the  party  has  been 
notified; 

(2)  To  answer,  to  respond  to  a 
dispositive  motion  within  the  time 
provided,  or  otherwise  to  prosecute  or 
defend  the  proceeding;  or 

(3)  To  cure  a  deficient  filing  within 
the  time  specified  by  the  Administrative 
Law  Judge  (or  the  Secretary's  designee) 
pursuant  to  §  501.729(b). 

(b)  In  deciding  whether  to  determine 
the  proceedings  against  a  party  deemed 
to  be  in  default,  the  Administrative  Law 
Judge  shall  consider  the  record  of , the 
proceedings  (including  the  Order 
Instituting  Proceedings)  and  shall 
construe  contested  matters  of  fact  and 
law  against  the  party  deemed  to  be  in 
default. 

(c)  For  information  and  procedures 
pertaining  to  a  motion  to  set  aside  a 
default,  see  §501. 726(e). 

§  501 .71 7    Consolidation  of  proceedings. 

By  order  of  the  Administrative  Law 
Judge,  proceedings  involving  common 
questions  of  law  and  fact  may  be 
consolidated  for  hearing  of  any  or  all  the 
matters  at  issue  in  such  proceedings. 
The  Administrative  Law  Judge  may 
make  such  orders  concerning  the 
conduct  of  such  proceedings  as  he  or 
she  deems  appropriate  to  avoid 
unnecessary  cost  or  delay. 
Consolidation  shall  not  prejudice  any 
rights  imder  this  subpart  and  shall  not 


53648 


Federal  Register /Vol.  68,  No.  176/T  lursday,  September  11,  2003 /Rules  and  Regulations 


affect  the  right  of  any  party  to  raise 
issues  that  could  have  been  raised  if 
consolidation  had  not  occurred. 

f  501 .71 8    Conduct  and  order  of  hearings. 

All  hearings  shall  be  conducted  in  a 
fair,  impartial,  expeditious  and  orderly 
manner.  Each  party  has  the  right  to 
present  its  case  or  defense  by  oral  and 
dociunentary  evidence  and  to  conduct 
such  cross  examination  as  may  be 
required  for  full  disclosure  of  the 
relevant  facts.  The  Director  shall  present 
his  or  her  case-in-chief  first.  The 
Director  shall  be  the  first  party  to 
present  an  opening  statement  and  a 
closing  statement  and  may  make  a 
rebuttal  statement  after  the  respondent's 
closing  statement. 

§501.719    Ex  parte  communications. 

(a)  Prohibition. 

(1)  From  the  time  the  Director  issues 
an  Order  Instituting  Proceedings  until 
the  date  of  final  decision,  no  party, 
interested  person,  or  representative 
thereof  shall  knowingly  make  or  cause 
to  be  made  an  ex  parte  communication. 

(2)  Except  to  the  extent  required  for 
the  disposition  of  ex  parte 
communication  matters  as  authorized 
by  law,  the  Secretary's  designee  and  the 
Administrative  Law  Judge  presiding 
over  any  proceeding  may  not: 

(i)  consult  a  person  or  party  on  an 
issue,  unless  on  notice  and  opportunity 
for  all  parties  to  participate;  or 

(ii)  be  responsible  to  or  subject  to  the 
supervision,  direction  of,  or  evaluation 
by,  an  employee  engaged  in  the 
performance  of  investigative  or 
prosecutorial  functions  for  the 
Department. 

(b)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
commimication  is  received  by  the 
Administrative  Law  Judge  or  the 
Secretary's  designee,  the  Administrative 
Law  Judge  or  the  Secretary's  designee, 
as  appropriate,  shall  cause  all  of  such 
written  communication  (or,  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  A  party  may,  not  later  than 
10  days  after  the  date  of  service,  file  a 
response  thereto  and  may  recommend 
that  the  person  making  the  prohibited 
communication  be  sanctioned  pursuant 
to  paragraph  (c)  of  this  section. 

fc)  Sanctions.  Any  party  to  the 
proceeding,  a  party's  representative,  or 
any  other  interested  individual,  who 
makes  a  prohibited  ex  parte 
communication,  or  who  encourages  or 
solicits  another  to  make  any  such 
communication,  may  be  subject  to  any 
appropriate  sanction  or  sanctions 


imposed  by  the  Administrative  Law 
Judge  or  the  Secretary's  designee,  as 
appropriate,  for  good  cause  showoi, 
including,  but  not  limited  to,  exclusion 
from  the  hei  ring  and  an  adverse  ruling 
on  the  issue  that  is  the  subject  of  the 
prohibited  ctommunication. 

§  501 .720    Separation  of  functions. 

Any  offict  r  or  employee  engaged  in 
the  performs  ince  of  investigative  or 
prosecutoria  I  functions  for  the 
Department  in  a  proceeding  as  defined 


in  §501.702 
or  one  that  i ; 
participate  c  r 


pursuant  to  Section  557  of  the 
Administrat  ve  Procedure  Act,  5  U.S.C. 
557,  except  i  is  a  witness  or  coiusel  in 
the  proceedi ig. 


§501.721     H 

All  hearing; 
applications 
filed  pursuai  it 
public  unles  > 
Administrative 
Secretary's 
his  or  her 
a  party. 


rings  to  be  public. 

5S,  except  hearings  on 
for  confidential  treatment 
to  §  501.725(b),  shall  be 
otherwise  ordered  by  the 
Law  Judge  or  the 
aesignee,  as  appropriate,  on 
ovfn  motion  or  the  motion  of 


50SI  !S 


§501.722    Prehearing 

(a)  Purp 
purposes  of 
include,  but 

(1)  Expediting 
proceeding; 

(2)  Establi^ing 
control  of  th( 
Administrative 

(3)  Imp 
hearing  throi^gh 
preparation. 

(b)  Procedi 
motion  or  at 
Administrati  /e 
Tepresentativ  3 
or  more  preh  j; 
conferences 
without  the 
present  as  th 
deems 

conference  is 
of  the  Admir  istrati 
Administrati  re 
advised  pron 
agreements 
also  may  be 
persons  parti : 
other  remote 

(c)  Subject 
prehearing  c 
may  be  given 
respect  to  the 

(1)  Simplif  cation 
the  issues; 

(2)  Exchan 
lists  and 

(3)  Admiss 
stipulations 


appro  mate 


copi  3S 


may  not,  in  that  proceeding 
factually  related, 
advise  in  the  decision 


conferences. 

of  conferences.  The 
rehearing  conferences 
ire  not  limited  to: 

the  disposition  of  the 

early  and  continuing 
proceeding  by  the 
Law  Judge;  and 
roving  the  quality  of  the 
more  thorough 

re.  On  his  or  her  own 
he  request  of  a  party,  the 
Law  Judge  may  direct  a 
or  any  party  to  attend  one 
laring  conferences.  Such 
1  lay  be  held  with  or 
I  kdministrative  Law  Judge 
Administrative  Law  Judge 

Where  such  a 
held  outside  the  presence 
ve  Law  Judge,  the 
Law  Judge  shall  be 
ptly  by  the  parties  of  any 
n  lached.  Such  conferences 
qeld  with  one  or  more 
ipating  by  telephone  or 
means. 

to  be  discussed.  At  a 
:c  nference  consideration 
and  action  taken  with 
following: 

and  clarification  of 


ie  of  witness  and  exhioit 

of  exhibits; 
ons  of  fact  and 
doncerning  the  contents, 


authenticity,  or  admissibility  into 
evidence  of  documents; 

(4)  Matters  of  which  official  notice 
may  be  taken; 

(5)  The  schedule  for  exchanging 
prehearing  motions  or  briefs,  if  any; 

(6)  The  method  of  service  for  papers; 

(7)  Summary  disposition  of  any  or  all 
issues; 

(8)  Settlement  of  any  or  all  issues; 

(9)  Determination  of  hearing  dates 
(when  the  Administrative  Law  Judge  is 
present); 

(10)  Amendments  to  the  Order 
Instituting  Proceedings  or  answers 
thereto; 

(11)  Production  of  documents  as  set 
forth  in  §  501.723,  and  prehearing 
production  of  documents  in  response  to 
subpoenas  duces  tecum  as  set  forth  in 
§501.728;  and 

(12)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  proceeding. 

(d)  Timing  of  conferences.  Unless  the 
Administrative  Law  Judge  orders 
otherwise,  an  initial  prehearing 
conference  shall  be  held  not  later  than 
14  days  after  service  of  an  answer.  A 
final  conference,  if  any,  should  be  held 
as  close  to  the  start  of  the  hearing  as 
reasonable  under  the  circumstances. 

(e)  Prehearing  orders.  At  or  following 
the  conclusion  of  any  conference  held 
pursuant  to  this  rule,  the  Administrative 
Law  Judge  shall  enter  written  rulings  or 
orders  that  recite  the  agreement(s) 
reached  and  any  procedural 
determinations  made  by  the 
Administrative  Law  Judge. 

(f)  Failure  to  appear:  default.  A 
respondent  who  fails  to  appear,  in 
person  or  through  a  representative,  at  a 
prehearing  conference  of  which  he  or 
she  has  been  duly  notified  may  be 
deemed  in  default  pursuant  to 

§  501.716(a).  A  respondent  may  make  a 
motion  to  set  aside  a  default  piusuant  to 
§  501.726(e). 

§  501 .723    Prehearing  disclosures; 
methods  to  discovdr  additional  matter. 

(a)  Initial  disclosures.  (1)  Except  to  the 
extent  otherwise  stipulated  or  directed 
by  order  of  the  Administrative  Law 
Judge,  a  party  shall,  without  awaiting  a 
discovery  request,  provide  to  the 
opposing  party: 

(i)  The  name  and,  if  known,  the 
address  and  telephone  number  of  each 
individual  likely  to  have  discoverable 
information  that  the  disclosing  party 
may  use  to  support  its  claims  or 
defenses,  unless  solely  for  impeachment 
of  a  witness  appearing  in  person  or  by 
deposition,  identifying  the  subjects  of 
the  information;  and 

(ii)  A  copy,  or  a  description  by 
category  and  «Jcation,  of  all  documents, 
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data  compilations,  and  tangible  things 
that  are  in  the  possession,  custody,  or 
control  of  the  party  and  that  the 
disclosing  party  may  use  to  support  its 
claims  or  defenses,  unless  solely  for 
impeachment  of  a  witness  appearing  in 
person  or  by  deposition; 

(2)  The  disclosures  described  in 
paragraph  (a)(l)(i)  of  this  section  shall 
be  made  not  later  than  30  days  after  the 
issuance  of  an  Order  Instituting 
Proceedings,  unless  a  different  time  is 
set  by  stipidation  or  by  order  of  the 
Administrative  Law  Judge. 

(b)  Prehearing  disclosures. 

(1)  In  addition  to  the  disclosures 
required  by  paragraph  (a)  of  this  section, 
a  party  must  provide  to  the  opposing 
party,  and  promptly  file  with  die 
Administrative  Law  Judge,  the  following 
information  regarding  the  evidence  that 
it  may  present  at  hearing  for  any 
piupose  other  than  solely  for 
impeachment  of  a  witness  appearing  in 
person  or  by  deposition: 

(i)  An  outline  or  narrative  summary  of 
its  case  or  defense  (the  Order  Instituting 
Proceedings  will  usually  satisfy  this 
requirement  for  the  Director  and  the 
answer  thereto  will  usually  satisfy  this 
requirement  for  the  respondent); 

(ii)  The  legal  theories  upon  which  it 
will  rely; 

(iii)  Copies  and  a  list  of  documents  or 
exhibits  that  it  intends  to  introduce  at 
the  hearing;  and 

(iv)  A  list  identifying  each  witness 
who  will  testify  on  its  behedf,  including 
the  witness's  name,  occupation, 
address,  phone  number,  and  a  brief 
siunmary  of  the  expected  testimony. 

(2)  Unless  otherwise  directed  by  the 
Administrative  Law  Judge,  the 
disclosures  required  by  paragraph  (b)(1) 
of  this  section  shall  be  made  not  later 
than  30  days  before  the  date  of  the 
hearing. 

(c)  Disclosure  of  expert  testimony.  A 
party  who  intends  to  call  an  expert 
witness  shall  submit,  in  addition  to  the 
information  required  by  paragraph 
(b)(l)(iv)  of  this  section,  a  statement  of 
the  expert's  qualifications,  a  list  of  other 
proceedings  in  which  the  expert  has 
given  expert  testimony,  and  a  list  of 
publications  authored  or  co-authored  by 
the  expert. 

(d)  Form  of  disclosures.  Unless  the 
Administrative  Law  Judge  orders 
otherwise,  all  disclosures  under 
paragraphs  (a)  through  (c)  of  this  section 
shall  be  made  in  writing,  signed,  and 
served  as  provided  in  §  501.705. 

(e)  Methods  to  discover  additional 
matter.  Parties  may  obtain  discovery  by 
one  or  more  of  the  following  methods: 
Depositions  of  witnesses  upon  oral 
examination  or  written  questions; 
written  interrogatories  to  another  party; 


production  of  documents  or  other 
evidence  for  inspection;  and  requests  for 
admission.  All  depositions  of  Federal 
employees  must  take  place  in 
Washington,  DC*  at  the  Department  of 
the  Treasury  or  at  the  location  where  the 
Federal  employee  to  be  deposed 
performs  his  or  her  duties,  whichever 
the  Federal  employee's  supervisor  or  the 
Office  of  Chief  Counsel  shall  deem 
appropriate.  All  depositions  shall  be 
held  at  a  date  and  time  agreed  by  the 
Office  of  Chief  Counsel  and  the 
respondent  or  respondent's 
representative,  and  for  an  agreed  length 
of  time. 

(f)  Discovery  scope  and  limits.  Unless 
otherwise  limited  by  order  of  the 
Administrative  Law  Judge  in  accordance 
with  paragraph  (f)(2)  of  this  section,  the 
scope  of  discovery  is  as  follows: 

(1)  In  general.  The  availability  of 
information  and  documents  through 
discovery  is  subject  to  the  assertion  of 
privileges  available  to  the  parties  and 
witnesses.  Privileges  available  to  the 
Director  and  the  Department  include 
exemptions  afforded  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(1)  through  (9))  and  die  Privacy 
Act  (5  U.S.C.  552a).  Parties  may  obtain 
discovery  regarding  any  matter,  not 
privileged,  that  is  relevant  to  the  merits 
of  the  pending  action,  including  the 
existence,  description,  nature,  custody, 
condition,  and  location  of  any  books, 
documents,  or  other  tangible  things  and 
the  identity  and  location  of  any  persons 
having  knowledge  of  any  discoverable 
matter.  For  good  cause,  the 
Administrative  Law  Judge  may  order 
discovery  of  any  matter  relevant  to  the 
subject  matter  involved  in  the 
proceeding.  Relevant  information  need 
not  be  admissible  at  the  hearing  if  the 
discovery  appears  reasonably  calculated 
to  lead  to  the  discovery  of  admissible 
evidence. 

(2)  Limitations.  The  Administrative 
Law  Judge  may  issue  any  order  that 
justice  requires  to  ensure  that  discovery 
requests  are  not  unreasonable, 
oppressive,  excessive  in  scope  or 
unduly  burdensome,  including  an  order 
to  show  cause  why  a  particular 
discovery  request  is  justified  upon 
motion  of  the  objecting  party.  The 
frequency  or  extent  of  use  of  the 
discovery  methods  otherwise  permitted 
under  this  section  may  be  limited  by  the 
Administrative  Law  Judge  if  he  or  she 
determines  that: 

(i)  The  discovery  sought  is 
unreasonably  cumulative  or  duplicative, 
or  is  obtainable  from  some  other  source 
that  is  more  convenient,  less 
burdensome,  or  less  expensive; 

(ii)  The  party  seeking  discovery  has 
had  ample  opportunity  by  discovery  in 


the  action  to  obtain  the  information  ^ 
sought;  or 

(iii)  The  burden  or  expense  of  the 
proposed  discovery  outweighs  its  likely 
benefit,  taking  into  account  the  needs  of 
the  hearing,  the  importance  of  the  issues 
at  stake,  and  the  importance  of  the 
proposed  discovery  in  resolving  the 
issues. 

(3)  Interrogatories.  Respondent's 
interrogatories  shall  be  served  upon  the 
Office  of  the  Chief  Counsel  not  later 
than  30  days  after  issuemce  of  the  Order 
Instituting  Proceedings.  The  Director's 
interrogatories  shall  be  served  by  the 
later  of  30  days  after  the  receipt  of 
service  of  respondent's  interrogatories 
or  40  days  after  issuance  of  the  Order 
Instituting  Proceedings  if  no 
interrogatories  are  filed  by  respondent. 
Parties  shall  respond  to  interrogatories 
not  later  than  30  days  after  the  date 
interrogatories  are  received. 
Interrogatories  shall  be  limited  to  20 
questions  only.  Each  subpart,  section,  or 
other  designation  of  a  part  of  a  question 
shall  be  counted  as  one  complete 
question  in  computing  the  permitted  20 
question  total.  Where  more  than  20 
questions  are  served  upon  a  party,  the 
receiving  party  may  determine  which  of 
the  20  questions  the  receiving  party 
shall  answer.  The  limitation  on  the 
number  of  questions  in  an  interrogatory 
may  be  waived  by  the  Administrative 
Law  Judge. 

(4)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include,  but  are  not  limited 
to,  the  attorney-client  privilege,  attorney 
work-product  privilege,  any 
government's  or  government  agency's 
deliberative-process  or  classified 
information  privilege,  including 
materials  classified  pursuant  to 
Executive  Order  12958  (3  CFR,  1995 
Comp.,  p.  333)  and  any  future  Executive 
orders  that  may  be  issued  relating  to  the 
treatment  of  national  security 
information,  and  all  materials  and 
information  exempted  from  release  to 
the  public  pursuant  to  the  Privacy  Act 
(5  U.S.C.  552a)  or  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(1) 
through  (9)). 

(g)  Updating  discovery.  A  party  who 
has  made  an  initial  disclosure  under 
paragraph  (a)  of  this  section  or 
responded  to  a  request  for  discovery 
with  a  disclosure  or  response  is  under 
a  duty  to  supplement  or  correct  the 
disclosure  or  response  to  include 
information  thereafter  acquired 
whenever: 

(1)  The  party  leanis  that  in  some 
material  respect  the  information 
disclosed  is  incomplete  or  incorrect,  if 
the  additional  or  corrective  information 
has  not  otherwise  been  made  known  to 


the  other  party  during  the  discovery 
process  or  in  writing;  or 

(2)  Ordered  by  the  Administrative 
Law  Judge.  The  Administrative  Law 
Judge  may  impose  sanctions  for  failure 
to  supplement  or  correct  discovery. 

(h)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  not  later 
than  20  days  prior  to  the  date  scheduled 
for  the  commencement  of  the  hearing, 
imless  the  Administrative  Law  Judge 
finds  on  the  record  that  good  cause 
exists  to  grant  additional  time  to 
complete  discovery. 

(i)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  document  or 
exhibit  may  be  introduced  at  the  hearing 
if  such  witness,  document,  or  exhibit  is 
not  listed  in  the  prehearing  submissions 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section,  except  for  good  cause 
shown. 
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§501.724 
withheld. 


Documents  that  may  be 


(a)  Notwithstanding  §  501.723(f),  the 
Director  or  respondent  may  withhold  a 
dociunent  if: 

(1)  The  docimient  is  privileged; 

(2)  The  document  would  disclose  the 
identity  of  a  confidential  source;  or 

(3)  The  Administrative  Law  Judge 
grants  leave  to  withhold  a  document  or 
category  of  documents  as  not  relevant  to 
the  subject  matter  of  the  proceeding  or 
otherwise,  for  good  cause  shown. 

(b)  Nothing  in  paragraph  (a)  of  this 
-section  authorizes  the  Director  to 
withhold  documents  that  contain 
material  exculpatory  evidence. 

(c)  Withheld  document  list.  The 
Director  and  respondent  shall  provide 
the  Administrative  Law  Judge,  for 
review,  a  list  of  documents  withheld 
pursuant  to  paragraphs  {a)(l)-{3)  of  this 
section.  The  Administrative  Law  Judge 
shall  determine  whether  any  such 
docimient  should  be  made  available  for 
inspection  and  copying. 

§501.725    Confidential  treatment  of 
infonnation  in  certain  filings. 

(a)  Filing  document  under  seal. 

(1)  The  Director  may  file  any 
document  or  any  part  of  a  document 
under  seal  and/or  seek  a  protective 
order  concerning  any  document  if 
disclosure  of  the  document  would  be 
inconsistent  with  the  protection  of  the 
public  interest  or  if  justice  requires 
protection  of  any  person,  including  a 
source  or  a  party,  from  aimoyance, 
threat,  oppression,  or  undue  biu-den  or 
expense,  or  the  disclosm-e  of  the 
information  would  be,  or  might 
reasonably  lead  to  a  disclosure,  contrary 
to  Executive  Order  12958.  as  amended 
by  Executive  Order  13292.  or  other 


Executive  orders  concerning  disclosure 
of  informatiDn,  Department  regulations, 
or  the  Priva  :y  Act,  or  information 
exempt  fron  i  release  under  the  Freedom 
of  Informati  )n  Act.  The  Administrative 
Law  Judge  s  lall  allow  placement  of  any 
such  docuni  ent  under  seal  and/or  grant 
a  protective  order  upon  a  showing  that 
the  disclosu  re  would  be  inconsistent 
with  any  sui  :h  statute  or  Executive 
order,  or  tha  t  the  harm  resulting  from 
disclosure  v  ould  outweigh  the  benefits 
of  disclosun  s. 

(2)  A  resp  mdent  may  file  any 
document  oi  any  part  of  a  document 
under  seal  a  id/ or  seek  a  protective 
order  to  lim  t  such  document  from 
disclosure  t<  <  other  parties  or  to  the 
public.  The  \dministrative  Law  Judge 
shall  allow  [lacement  of  any  document 
under  seal  a  id/ or  grant  a  protective 
order  upon  <  showing  that  the  harm 
resulting  fro  n  disclosure  would 
outweigh  thi  i  benefits  of  disclosure. 

(3)  The  A(  ministrative  Law  Judge 
shall  safegui  rd  the  security  and 
integrity  of  s  ny  documents  under  seal  or 
protective  oi  der  and  shall  take  all 
appropriate  iteps  to  preserve  the 
confidential;  ty  of  such  documents  or 
any  parts  th(  reof,  including  closing  a 
heai-ing  or  pi  trtions  of  a  hearing  to  the 
public.  Relei  se  of  any  information 
under  seal  oi  to  the  extent  inconsistent 
with  a  prote(  tive  order,  in  any  form  or 
manner,  is  si  ibject  to  the  sanctions  and 
the  exercise  )f  the  authorities  as  are 
provided  wil  h  respect  to  ex  parte 
communicat  ons  under  §  501.719. 

(4)  If  the  A  dministrative  Law  Judge 
denies  place  nent  of  any  document 
under  seal  oi  under  protective  order, 
any  party,  an  d  any  person  whose 
document  or  material  is  at  issue,  may 
obtain  interh  icutory  review  by  the 
Secretary's  d  jsignee.  In  such  cases  the 
Administrati  /e  Law  Judge  shall  not 
release  or  ex  )ose  any  of  the  records  or 
documents  ii  i  question  to  the  public  or 
to  any  persoi  i  for  a  period  of  20  days 
from  the  dat(  of  the  Administrative  Law 
Judge's  rulin  ;,  in  order  to  permit  a  party 
the  opportur  ty  either  to  withdraw  the 
records  and  <  ocuments  or  obtain 
interlocutory  review  by  the  Secretary's 
designee  and  an  order  that  the  records 
be  placed  un  ier  seal  or  a  protective 
order. 

(5)  Upon  s(  ttlement,  final  decision,  or 
motion  to  the  Administrative  Law  Judge 
for  good  caus  b  shown,  all  materials 
(including  al  copies)  under  seal  or 
protective  on  Ier  shall  be  returned  to  the 
submitting  pi  irties,  except  when  it  may 
be  necessary  to  retain  a  record  until  any 
judicial  proa  iss  is  completed. 

(6)(i)  Writti  sn  notice  of  each  request 
documents  or  materials 
subject  to  a  protective 


for  release  of 
under  seal  or 


order  shall  be  given  to  the  parties  at 
least  20  days  prior  to  any  permitted 
release  or  prior  to  any  access  not 
specifically  authorized  under  a 
protective  order.  A  copy  of  each  request 
for  information,  including  the  name, 
address,  and  telephone  number  of  the 
requester,  shall  be  provided  to  the 
parties. 

(ii)  Each  request  for  access  to 
protected  material  shall  include  the 
names,  addresses,  and  telephone 
numbers  of  all  persons  on  whose  behalf 
the  requester  seeks  access  to  protected 
information.  The  Administrative  Law 
Judge  may  impose  sanctions  as  provided 
under  §  501.729  for  failure  to  provide 
this  information. 

(b)  Application.  An  application  for  a 
protective  order  or  to  place  under  seal 
shall  be  filed  with  the  Administrative 
Law  Judge.  The  application  shall  be 
accompanied  by  a  sealed  copy  of  the 
materials  as  to  which  confidential 
treatment  is  sought. 

(1)  Procedure  for  supplying  additional 
information.  The  person  making  the 
application  may  be  required  to  furnish 
in  writing  additional  information  with 
respect  to  the  groimds  for  objection  to 
public  disclosure.  Failure  to  supply  the 
information  so  requested  within  14  days 
from  the  date  of  receipt  of  a  notice  of  the 
information  required  shall  be  deemed  a 
waiver  of  the  objection  to  public 
disclosure  of  that  ;portion  of  the 
information  to  which  the  additional 
information  relates,  unless  the 
Administrative  Law  Judge  shall 
otherwise  order  for  good  cause  shown  at 
or  before  the  expiration  of  such  14-day 
period. 

(2)  Confidentiality  of  materials 
pending  final  decision.  Pending  the 
determination  of  the  application  for 
confidential  treatment,  transcripts,  non- 
final  orders  including  an  initial 
decision,  if  any.  and  other  materials  in 
connection  with  the  application  shall  be 
placed  under  seal;  shall  be  for  the 
confidential  use  only  of  the 
Administrative  Law  Judge,  the 
Secretary's  designee,  the  applicant,  the 
Director,  and  any  other  respondent  and 
representative;  and  shall  be  made 
available  to  the  public  only  in 
accordance  with  orders  of  the 
Administrative  Law  Judge  or  the 
Secretary's  designee. 

(3)  Public  availability  of  orders.  Any 
final  order  of  the  Administrative  Law 
Judge  or  the  Secretary's  designee 
denying  or  sustaining  an  application  for 
confidential  treatment  shall  be  made 
public.  Any  prior  findings  or  opinions 
relating  to  an  application  for 
confidential  treatmient  under  this 
section  shall  be  made  public  at  such 
time  as  the  material  as  to  which 
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confidentiedity  was  requested  is  made 
public. 

§501.726    Motions. 

(a)  Generally.  Unless  made  during  a 
hearing  or  conference,  a  motion  shall  be 
in  writing,  shall  state  with  particularity 
the  grounds  therefor,  shall  set  forth  the 
relief  or  order  sought,  and  shall  be 
accompanied  by  a  written  brief  of  the 
points  and  authorities  relied  upon. 
Motions  by  a  respondent  must  be  filed 
with  the  Administrative  Law  Judge  and 
served  upon  the  Director  through  the 
Office  of  Chief  Counsel  and  with  any 
other  party  respondent  or  respondent's 
representative,  unless  otherwise 
directed  by  the  Administrative  Law 
Judge.  Motions  by  the  Director  must  be 
filed  with  the  Administrative  Law  Judge 
and  served  upon  each  party  respondent 
or  respondent's  representative.  All 
written  motions  must  be  served  in 
accordance  with,  and  otherwise  meet 
the  requirements  of,  §  501.705.  The 
Administrative  Law  Judge  may  order 
that  an  oral  motion  be  submitted  in 
writing.  No  oral  argument  shall  be  heard 

.  on  any  motion  unless  the 
Administrative  Law  Judge  otherwise 
directs. 

(b)  Opposing  and  reply  briefs.  Except 
as  provided  in  §  501.741(e),  briefs  in 
opposition  to  a  motion  shall  be  filed  not 
later  than  15  days  after  service  of  the 
motion.  Reply  briefs  shall  be  filed  not 
later  than  3  days  after  service  of  the 
opposition.  The  failure  of  a  party  to 
oppose  a  written  motion  or  an  oral 
motion  made  on  the  record  shall  be 
deemed  a  waiver  of  objection  by  that 
party  to  the  entry  of  an  order 
substantially  in  the  form  of  any 
proposed  order  accompanying  the 
motion. 

(c)  Dilatory  motions.  Frivolous, 
dilatory,  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

(d)  Length  limitation.  Except  as 
otherwise  ordered  by  the  Administrative 
Law  Judge,  a  brief  in  support  of,  or  in 
opposition  to,  a  motion  shall  not  exceed 
15  pages,  exclusive  of  pages  containing 
any  table  of  contents,  table  of 
authorities,  or  addendum. 

(e)  A  motion  to  set  aside  a  default 
shall  be  made  within  a  reasonable  time 
as  determined  by  the  Administrative 
Law  Judge,  state  the  reasons  for  the 
failure  to  appear  or  defend,  and,  if 
applicable,  specify  the  natiue  of  the 
proposed  defense  in  the  proceeding.  In 
order  to  prevent  injustice  and  on  such 
conditions  as  may  be  appropriate,  the 
Administrative  Law  Judge,  at  any  time 
prior  to  the  filing  of  his  or  her  decision, 
or  the  Secretary's  designee,  at  any  time 


during  the  review  process,  may  for  good 
cause  shown  set  aside  a  default. 

§  501 .727    Motion  for  summary  disposition. 

(a)  At  any  time  after  a  respondent's 
answer  has  been  filed,  the  respondent  or 
the  Director  may  make  a  motion  for 
summary  disposition  of  any  or  all 
allegations  contained  in  the  Order 
Instituting  Proceedings.  If  the  Director 
has  not  completed  presentation  of  his  or 
her  case-in-chief,  a  motion  for  summary 
disposition  shall  be  made  only  with 
permission  of  the  Administrative  Law 
Judge.  The  facts  of  the  pleadings  of  the 
party  against  whom  the  motion  is  made 
shall  be  taken  as  true,  except  as 
modified  by  stipulations  or  admissions 
made  by  that  party,  by  uncontested 
affidavits,  or  by  facts  officially  noticed 
pursuant  to  §  501.732(b). 

(b)  Decision  on  motion.  The 
Administrative  Law  Judge  may 
promptly  decide  the  motion  for 
summary  disposition  or  may  defer 
decision  on  the  motion.  The 
Administrative  Law  Judge  shall  issue  an 
order  granting  a  motion  for  siunmary 
disposition  if  the  record  shows  there  is 
no  genuine  issue  with  regard  to  any 
material  fact  and  the  party  making  the 
motion  is  entitled  to  a  summary 
disposition  as  a  matter  of  law. 

(c)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
transcripts,  affidavits,  and  any  other 
evidentiary  materials  that  the  moving 
party  contends  support  its  position.  The 
motion  must  also  be  accompanied  by  a 
brief  containing  the  points  and 
authorities  in  support  of  the  moving 
party's  arguments.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  such  party 
contends  a  genuine  dispute  exists.  The 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

§501.728    Subpoenas. 

(a)  Availability;  procedure.  In 
connection  with  any  hearing  before  an 
Administrative  Law  Judge,  either  the 
respondent  or  the  Director  may  request 
the  issuance  of  subpoenas  requiring  the 
attendance  and  testimony  of  witnesses 
at  the  designated  time  and  place  of 
hearing,  and  subpoenas  requiring  the 


production  of  documentary  or  other 
tangible  evidence  retximable  at  a 
designated  time  and  place.  Unless  made 
on  the  record  at  a  hearing,  requests  for 
issuance  of  a  subpoena  shall  be  made  in 
writing  and  served  on  each  party 
pursuant  to  §  501.705. 

(b)  Standards  for  issuance.  If  it 
appears  to  the  Administrative  Law 
Judge  that  a  subpoena  sought  may  be 
unreasonable,  oppressive,  excessive  in 
scope,  or  imduly  burdensome,  he  or  she 
may,  in  his  or  her  discretion,  as  a 
condition  precedent  to  the  issuance  of 
the  subpoena,  require  the  person 
seeking  the  subpoena  to  show  the 
general  relevance  and  reasonable  scope 
of  the  testimony  or  other  evidence 
sought.  If  after  consideration  of  all  the 
circumstances,  the  Administrative  Law 
Judge  determines  that  the  subpoena  or 
any  of  its  terms  is  unreasonable, 
oppressive,  excessive  in  scope,  or 
luiduly  burdensome,  he  or  she  may 
refuse  to  issue  the  subpoena,  or  issue  a 
modified  subpoena  as  fairness  requires. 
In  making  the  foregoing  determination, 
the  Administrative  Law  Judge  may 
inquire  of  the  other  participants 
whether  they  will  stipulate  to  the  facts 
sought  to  be  proved. 

(c)  Service.  Service  of  a  subpoena 
shall  be  made  pursuant  to  the 
provisions  of  §  501.705. 

(d)  Application  to  quash  or  modify. 

(1)  Procedure.  Any  person  to  whom  a 
subpoena  is  directed  or  who  is  an 
owner,  creator  or  the  subject  of  the 
dociiments  or  materials  that  are  to  be 
produced  pursuant  to  a  subpoena  may, 
prior  to  the  time  specified  therein  for 
compliance,  but  not  later  than  15  days 
after  the  date  of  service  of  such 
subpoena,  request  that  the  subpoena  be 
quashed  or  modified.  Such  request  shall 
be  made  by  application  filed  with  the 
Administrative  Law  Judge  and  served 
on  all  parties  piusuant  to  §  501.705.  The 
party  on  whose  behalf  the  subpoena  was 
issued  may.  not  later  than  5  days  after 
service  of  the  application,  file  an 
opposition  to  the  application. 

(2)  Standards  governing  application 
to  quash  or  modify.  If  the 
Administrative  Law  fudge  determines 
that  compliance  with  the  subpoena 
would  be  unreasonable,  oppressive  or 
unduly  burdensome,  the  Administrative 
Law  Judge  may  quash  or  modify  the 
subpoena,  or  may  order  return  of  the 
subpoena  only  upon  specified 
conditions.  These  conditions  may 
include,  but  are  not  limited  to,  a 
requirement  that  the  party  on  whose 
behalf  the  subpoena  was  issued  shall 
make  reasonable  compensation  to  the 
person  to  whom  the  subpoena  was  , 
addressed  for  the  cost  of  copying  or 
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transporting  evidence  to  the  place  for 
return  of  the  subpoena. 

(e)  Witness  fees  and  mileage. 
Witnesses  summoned  to  appear  at  a 
proceeding  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  to  witnesses 
in  the  courts  of  the  United  States,  and 
witnesses  whose  depositions  are  taken 
and  the  persons  taking  the  same  shall 
severally  be  entitled  to  the  same  fees  as 
are  paid  for  like  services  in  the  courts 
of  the  United  States.  Witness  fees  and 
mileage  shall  be  paid  by  the  party  at 
whose  instance  the  witnesses  appear. 

§501.729    Sanctions. 

(a)  Contemptuous  conduct. 

(1)  Subject  to  exclusion  or  suspension. 
Contemptuous  conduct  by  any  person 
before  an  Administrative  Law  Judge  or 
the  Secretary's  designee  diu-ing  any 
proceeding,  including  any  conference, 
shall  be  grounds  for  the  Administrative 
Law  Judge  or  the  Secretary's  designee 
to: 

(i)  Exclude  that  person  from  such 
hearing  or  conference,  or  any  portion 
thereof;  and/or 

Cii)  If  a  representative,  summarily 
suspend  that  person  from  representing 
others  in  the  proceeding  in  which  such 
conduct  occurred  for  the  duration,  or 
any  portion,  of  the  proceeding. 

(2j  Adjournment.  Upon  motion  by  a 
party  represented  by  a  representative 
subject  to  an  order  of  exclusion  or 
suspension,  an  adjournment  shall  be 
granted  to  allow  the  retention  of  a  new 
representative.  In  determining  the 
length  of  an  adjournment,  the 
Administrative  Law  Judge  or  the 
Secretary's  designee  shall  consider,  in 
addition  to  the  factors  set  forth  in 
§  501.737,  the  availability  of  another 
representative  for  the  party  or,  if  the 
representative  was  a  counsel,  of  other 
members  of  a  suspended  counsel's  firm. 

(b)  Deficient  filings;  leave  to  cure 
deficiencies.  The  Administrative  Law 
Judge,  or  the  Secretary's  designee  in  the 
case  of  a  request  for  review,  may  in  his 
or  her  discretion,  reject,  in  whole  or  in 
part,  any  filing  that  fails  to  comply  with 
any  requirements  of  this  subpart  or  of 
any  order  issued  in  the  proceeding  in 
which  the  filing  was  made.  Any  such 
filings  shall  not  be  part  of  the  record. 
The  Administrative  Law  Judge  or  the 
Secretary's  designee  may  direct  a  party 
to  cure  any  deficiencies  and  to  resubmit 
the  filing  within  a  fixed  time  period. 

(c)  Failure  to  make  required  filing  or 
to  cure  deficient  filing.  The 
Administrative  Law  Judge  (or  the 
Secretary's  designee  during  review 
proceedings)  may  enter  a  default 
pursuant  to  §  501.716,  dismiss  the  case, 
decide  the  particular  matter  at  issue 
against  that  person,  or  prohibit  the 


introductio]  i  of  evidence  or  exclude 
testimony  o  )ncerning  that  matter  if  a 
person  fails 

(1)  To  ma  ce  a  filing  required  under 
this  subpart  or 

(2)  To  cur  3  a  deficient  filing  within 
the  time  spe  cified  by  the  Administrative 
Law  Judge  o  r  the  Secretary's  designee 
pursuant  to  aaragraph  (b)  of  this  section. 

(d)  Failun  to  make  required  filing  or 
to  cure  defii  ient  filing  in  the  case  of  a 
request  fori  =view.  The  Secretary's 
designee,  in  any  case  of  a  request  for 
review,  may  decide  the  issue  against 
that  person,  or  prohibit  the  introduction 
of  evidence  jr  exclude  testimony 
concerning  I  hat  matter  if  a  person  fails: 

0)  To  ma];e  a  filing  required  under 
this  subpart;  or 

(2)  To  cur !  a  deficient  filing  within 
the  time  spe  :ified  by  the  Secretary's 
designee  pui  suant  to  paragraph  (b)  of 
this  section. 

§  501 .730    Dt  positions  upon  oral 
examination. 

(a)  Proced  ire.  Any  party  desiring  to 
take  the  test  mony  of  a  witness  by 
deposition  s  lall  make  a  written  motion 
setting  forth  the  reasons  why  such 
deposition  s  lould  be  teiken  including 
the  specific  i  easons  why  the  party 
believes  the  A^itness  may  be  unable  to 
attend  or  tes  ify  at  the  hearing;  the  name 
and  address  ji  the  prospective  witness; 
the  matters  c  oncerning  which  the 
prospective  '  vitness  is  expected  to  be 
questioned;  ( nd  the  proposed  time  and 
place  for  the  taking  of  the  deposition. 

(b)  Requin  d  finding  when  ordering  a 
deposition.  1 1  the  discretion  of  the 
Administrat:  ve  Law  Judge,  an  order  for 
deposition  n  ay  be  issued  upon  a 
finding  that  1  he  prospective  witness  will 
likely  give  te  stimony  material  to  the 
proceeding, '  hat  it  is  likely  the 
prospective  i  iritness  will  be  unable  to 
attend  or  tesi  ify  at  the  hearing  because 
of  age,  sickn(  ss,  infirmity, 
imprisonmei  t  or  other  disability,  and 
that  the  takir  g  of  a  deposition  will  serve 
the  interests  Df  justice. 

(c)  Conten,  s  of  order.  An  order  for 
deposition  si  lall  designate  by  name  a 
deposition  o  ficer.  The  designated 
officer  may  h  b  the  Administrative  Law 
Judge  or  any  3ther  person  authorized  to 
administer  oi  iths  by  the  laws  of  the 
United  State!  or  of  the  place  where  the 
deposition  is  to  be  held.  An  order  for 
deposition  a]  so  shall  state: 

(1)  The  nai  le  of  the  witness  whose 
deposition  is  to  be  taken; 

12)  The  SCO  le  of  the  testimony  to  be 
taken; 

(3)  The  tin]  e  and  place  of  the 
deposition; 

(4)  The  ma  uier  of  recording, 
preserving  ai  d  filing  the  deposition; 
and 


(5)  The  number  of  copies,  if  any,  of 
the  deposition  and  exhibits  to  be  filed 
upon  completion  of  the  deposition. 

(d)  Procedure  at  depositions.  A 
witness  whose  testimony  is  taken  by 
deposition  shall  swear  or  affirm  before 
any  questions  are  put  to  him  or  her. 
Examination  and  cross-examination  of 
witnesses  may  proceed  as  permitted  at 
a  hearing.  A  witness  being  deposed  may 
have  counsel  or  a  representative  present 
during  the  deposition. 

(e)  Objections  to  questions  or 
evidence.  Objections  to  questions  or 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objection  relied  upon. 
Objections  to  questions  or  evidence 
shall  be  noted  by  the  deposition  officer 
upon  the  deposition,  but  a  deposition 
officer  (other  than  an  Administrative 
Law  Judge)  shall  not  have  the  power  to 
decide  on  the  competency,  materiality 
or  relevance  of  evidence.  Failure  to 
object  to  questions  or  evidence  before 
the  deposition  officer  shall  not  be 
deemed  a  waiver  unless  the  ground  of 
the  objection  is  one  that  might  have 
been  obviated  or  removed  if  presented 
at  that  time. 

(f)  Filing  of  depositions.  The  questions 
asked  and  all  answers  or  objections 
shall  be  recorded  or  transcribed 
verbatim,  and  a  transcript  shall  be 
prepared  by  the  deposition  officer,  or 
under  his  or  her  direction.  The 
transcript  shall  be  subscribed  by  the 
witness  and  certified  by  the  deposition 
officer.  The  original  deposition 
transcript  and  exhibits  shall  be  filed 
with  the  Administrative  Law  Judge.  A 
copy  of  the  deposition  transcript  and 
exhibits  shall  be  served  on  the  opposing 
party  or  parties.  The  cost  of  the 
transcript  (including  copies)  shall  be 
paid  by  the  party  requesting  the 
deposition. 

§  501 .731     Depositions  upon  written 
questions. 

(a)  Availability.  Depositions  may  be 
taken  and  submitted  on  written 
questions  upon  motion  of  any  party. 
The  motion  shall  include  the 
information  specified  in  §  501.730(a).  A 
decision  on  the  motion  shall  be 
governed  by  §  501.730(b). 

(b)  Procedure.  Written  questions  shall 
be  filed  with  the  motion.  Not  later  than 
10  days  after  service  of  the  motion  and 
written  questions,  any  party  may  file 
objections  to  such  written  questions  and 
any  party  may  file  cross-questions. 
When  a  deposition  is  taken  pursuant  to 
this  section  no  persons  other  than  the 
witness,  representative  or  counsel  to  the 
witness,  the  deposition  officer,  and,  if 
the  deposition  officer  does  not  act  as 
reporter,  a  reporter,  shall  be  present  at 
the  examination  of  the  witness.  No  party 
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shall  be  present  or  represented  unless 
otherwise  permitted  by  order.  The 
deposition  officer  shall  propound  the 
questions  and  cross-questions  to  the 
witness  in  the  order  submitted. 

(c)  Additional  requirements.  The 
order  for  deposition,  filing  of  the 
deposition,  form  of  the  deposition  and 
use  of  the  deposition  in  the  record  shall 
be  governed  by  paragraphs  (b)  through 
(g)  of  §  501.730,  except  that  no  cross- 
examination  shall  be  made. 

§501.732    Evidence. 

The  applicable  evidentiary  standard 
for  proceedings  under  this  subpart  is 
proof  by  a  preponderance  of  reliable, 
probative,  and  substantial  evidence.  The 
Administrative  Law  Judg^  shall  admit 
any  relevant  and  material  oral, 
documentary,  or  demonstrative 
evidence.  The  Federal  Rules  of  Evidence 
do  not  apply,  by  their  own  force,  to 
proceedings  under  this  subpart,  but 
shall  be  employed  as  general  guidelines. 
The  fact  that  evidence  submitted  by  a 
party  is  hearsay  goes  only  to  the  weight 
of  the  evidence  and  does  not  affect  its 
admissibility. 

(a)  Objections  and  offers  of  proof. 

(1)  Objections.  Objections  to  the 
admission  or  exclusion  of  evidence 
must  be  made  on  the  record  and  shall 
be  in  short  form,  stating  the  groimds 
relied  upon.  Exceptions  to  any  ruling 
thereon  by  the  Achninistrative  Law 
Judge  need  not  be  noted  at  the  time  of 
the  ruling.  Such  exceptions  will  be 
deemed  waived  on  review  by  the 
Secretary's  designee,  however,  unless 
raised: 

(i)  Pursuant  to  interlocutory  review  in 
accordance  with  §  501.741; 

(ii)  In  a  proposed  finding  or 
conclusion  filed  piusuant  to  §  501.738; 
or 

(iii)  In  a  petition  for  the  Secretary's 
designee's  review  of  an  Administrative 
Law  Judge's  decision  filed  in 
accordance  with  §  501.741. 

(2)  Offers  of  proof  Whenever 
evidence  is  excluded  from  the  record, 
the  party  offering  such  evidence  may 
make  an  offer  of  proof,  which  shall  be 
included  in  the  record.  Excluded 
material  shall  be  retained  pursuant  to 
§  501.739(b). 

(b)  Official  notice.  An  Administrative 
Law  Judge  or  Secretary's  designee  may 
take  official  notice  of  any  material  fact 
that  might  be  judicially  noticed  by  a 
district  court  of  the  United  States,  any 
matter  in  the  pubhc  official  records  of 
the  Secretary,  or  any  matter  that  is 
particularly  within  the  knowledge  of  the 
Department  as  an  expert  body.  If  official 
notice  is  requested  or  taken  of  a  material 
fact  not  appearing  in  the  evidence  in  the 
record,  a  party,  upon  timely  request  to 


the  Administrative  Law  Judge,  shall  be 
afforded  an  opportimity  to  establish  the 
contrary. 

(c)  Stipulations.  The  parties  may,  by 
stipulation,  at  any  stage  of  the 
proceeding  agree  upon  any  pertinent 
fact  in  the  proceeding.  A  stipulation 
may  be  received  in  evidence  and,  when 
accepted  by  the  Administrative  Law 
Judge,  shall  be  binding  on  the  parties  to 
the  stipulation. 

(d)  Presentation  under  oath  or 
affirmation.  A  witness  at  a  hearing  for 
the  purpose  of  taking  evidence  shall 
testify  under  oath  or  affirmation. 

(e)  Presentation,  rebuttal  and  cross- 
examination.  A  party  is  entitled  to 
present  its  case  or  defense  by  oral  or 
dociunentary  evidence,  to  submit 
rebuttal  evidence,  and  to  conduct  such 
cross-examination  as,  in  the  discretion 
of  the  Administrative  Law  Judge,  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

§501.733    Evidence:  confidential 
infonnatlon,  protective  orders. 

(a)  Procedure.  In  any  proceeding  as 
defined  in  §  501.702,  a  respondent;  the 
Director;  any  person  who  is  the  owner, 
subject  or  creator  of  a  document  subject 
to  subpoena  or  which  may  be 
introduced  as  evidence;  or  any  witness 
who  testifies  at  a  hearing  may  file  a 
motion  requesting  a  protective  order  to 
limit  from  disclosure  to  other  parties  or 
to  the  public  documents  or  testimony 
containing  confidential  information. 
The  motion  shoidd  include  a  general 
summary  or  extract  of  the  documents 
without  revealing  confidential  details.  If 
a  person  seeks  a  protective  order  against 
disclosure  to  other  parties  as  well  as  the 
public,  copies  of  the  documents  shall 
not  be  served  on  other  parties.  Unless 
the  dociunents  are  luiavailable,  the 
person  shall  file  for  inspection  by  the 
Administrative  Law  Judge  a  sealed  copy 
of  the  docmnents  as  to  which  the  order 
is  sought. 

(b)  Basis  for  issuance.  Documents  and 
testimony  introduced  in  a  public 
hearing  are  presumed  to  be  public.  A 
motion  for  a  protective  order  shall  be 
granted  only  upon  a  finding  that  the 
harm  resulting  from  disclosure  would 
outweigh  the  benefits  of  disclosure. 

(c)  Requests  for  additional 
information  supporting  confidentiality. 
A  person  seeking  a  protective  order 
under  paragraph  (a)  of  this  section  may 
be  required  to  furnish  in  writing 
additional  information  with  respect  to 
the  grounds  for  confidentiality.  Failm-e 
to  supply  the  information  so  requested 
not  later  than  5  days  from  the  date  of 
receipt  by  the  person  of  a  notice  of  the 
information  required  shall  be  deemed  a 
waiver  of  the  objection  to  public 


disclosure  of  that  portion  of  the 
documents  to  which  the  additional 
information  relates,  unless  the 
Administrative  Law  Judge  shall 
otherwise  order  for  good  cause  shown  at 
or  before  the  expiration  of  such  5-day 
period. 

(d)  Confidentiality  of  documents 
pending  decision.  Pending  a 
determination  of  a  motion  under  this 
section,  the  documents  as  to  which 
confidential  treatment  is  sought  and  any 
other  documents  that  would  reveal  the 
confidential  information  in  those 
dociunents  shall  be  maintained  under 
seal  and  shall  be  disclosed  only  in 
accordance  with  orders  of  the 
Administrative  Law  Judge.  Any  order 
issued  in  connection  with  a  motion 
under  this  section  shall  be  made  public 
imless  the  order  would  disclose 
information  as  to  which  a  protective 
order  has  been  granted,  in  which  case 
that  portion  of  the  order  that  would 
reveal  the  protected  information  shall 
not  be  made  public. 

§  501 .734    Introducing  prior  sworn 
statements  of  witnesses  into  the  record. 

(a)  At  a  hearing,  any  person  wishing 
to  introduce  a  prior,  sworn  statement  of 
a  witness  who  is  not  a  party  to  the 
proceeding,  that  is  otherwise  admissible 
in  the  proceeding,  may  make  a  motion 
setting  forth  the  reasons  therefor.  If  only 
part  of  a  statement  is  offered  in 
evidence,  the  Administrative  Law  Judge 
may  require  that  all  relevant  portions  of 
the  statement  be  introduced.  If  all  of  a 
statement  is  offered  in  evidence,  the 
Administrative  Law  Judge  may  require 
that  portions  not  relevant  to  the 
proceeding  be  excluded.  A  motion  to 
introduce  a  prior  sworn  statement  may 
be  granted  if: 

(1)  The  witness  is  dead; 

(2)  The  witness  is  out  of  the  United 
States,  imless  it  appears  that  the  absence 
of  the  witness  was  procined  by  the  party 
offering  the  prior  sworn  statement; 

(3)  The  witness  is  unable  to  attend  or 
testify  because  of  age,  sickness, 
infirmity,  imprisormient  or  other 
disability; 

(4)  The  party  offering  the  prior  sworn 
statement  has  been  imable  to  procure 
the  attendance  of  the  witness  by 
subpoena;  or, 

(5)  In  the  discretion  of  the 
Administrative  Law  Judge,  it  would  be 
desirable,  in  the  interests  of  justice,  to 
allow  the  prior  sworn  statement  to  be 
used.  In  making  this  determination,  due 
regard  shall  be  given  to  the  presumption 
that  witnesses  will  testify  orally  in  an 
open  hearing.  If  the  parties  have 
stipulated  to  accept  a  prior  sworn 
statement  in  lieu  of  live  testimony, 
consideration  shall  also  be  given  to  the 
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convenience  of  the  parties  in  avoiding 
unneeessary  expense. 

f  SOI  .735    Preposad  findings,  conclusions 
and  supporting  briefs. 

(a)  Opportunity  to  file.  Before  a 
decision  is  issued  by  the  Administrative 
Law  Judge,  each  party  shall  have  an 
opportimity,  reasonable  in  light  of  all 
the  circumstances,  to  file  in  writing 
proposed  findings  and  conclusions. 

(b)  Procedure.  Proposed  findings  of 
fad  must  be  supported  by  citations  to 
specific  portions  of  the  record.  If 
successive  filings  are  directed,  the 
proposed  findings  and.conclusions  of 
the  party  assigned  to  file  first  shall  be 
set  forth  in  serially  numbered 
paragraphs,  and  any  counter  statement 
of  proposed  findings  and  conclusions 
shall,  in  addition  to  any  other  matter 
presented,  indicate  those  paragraphs  of 
the  proposals  already  filed  as  to  which 
there  is  no  dispute.  A  reply  brief  may 
be  filed  by  the  party  assigned  to  file 
first,  or,  where  simultaneous  filings  are 
directed,  reply  briefs  may  be  filed  by 
each  party,  within  the  period  prescribed 
therefor  by  the  Administrative  Law 
Judge.  No  further  briefs  may  be  filed 
except  with  permission  of  the 
Administrative  Law  Judge. 

(c)  Time  for  filing.  In  any  proceeding 
in  which  a  decision  is  to  he  issued: 

(1)  At  the  close  of  each  hearing,  the 
Administrative  Law  Judge  shall,  by 
order,  after  consultation  with  the 
parties,  prescribe  the  period  within 
which  proposed  findings  and 
conclusions  and  supporting  briefs  are  to 
be  filed.  The  party  directed  to  file  first 
shall  make  its  initial  filing  not  later  than 
30  days  after  the  end  of  the  hearing 
unless  the  Administrative  Law  Judge, 
for  good  cause  shown,  permits  a 
different  period  and  sets  forth  in  the 
order  the  reasons  why  the  different 
period  is  necessary. 

(2)  The  total  period  within  which  all 
such  proposed  findings  and  conclusions 
and  supporting  briefs  and  any  counter 
statements  of  proposed  findings  and 
conclusions  and  reply  briefs  are  to  be 
filed  shall  be  no  longer  than  90  days    ' 
after  the  close  of  the  hearing  unless  the 
Administrative  Law  Judge,  for  good 
cause  shown,  permits  a  different  period 
and  sets  forth  in  an  order  the  reasons 
why  the  different  period  is  necessary. 

§  501 .736    Autfiority  of  Administrative  Law 
Judge. 

The  Administrative  Law  Judge  shall 
have  authority  to  do  all  things  necessary 
and  appropriate  to  discharge  his  or  her 
duties.  No  provision  of  these  rules  shall 
be  construed  to  limit  the  powers  of  the 
Administrative  Law  Judge  provided  by 
the  Administrative  Procedure  Act,  5 


U.S.C.  556j  557.  The  powers  of  the 
Administrative  Law  Judge  include,  but 
are  not  limjted  to: 

(a)  Administering  oaths  and 
affirmations; 

(b)  Issuin  g  subpoenas  authorized  by 
law  and  rei  oking,  quashing,  or 
modifying  i  iny  such  subpoena; 

(c)  Receii  ing  relevant  evidence  and 
ruling  upoi ,  the  admission  of  evidence 
and  offers  c  f  proof; 

(d)  Regulating  the  course  of  a 
proceeding  and  the  conduct  of  the 
parties  andkheir  representatives; 

(e)  Holding  prehearing  and  other 
conference^  as  set  forth  in  §  501.726  and 
requiring  the  attendance  at  any  such 
conference  of  at  least  one  representative 
of  each  party  who  has  authority  to 
negotiate  cqiicerning  the  resolution  of 
issues  in  cotitroversy; 

(f)  Subject  to  any  limitations  set  forth 
elsewhere  ih  this  subpart,  considering 
and  ruling  (  n  all  procedural  and  other 
motions; 

(g)  Upon  lotice  to  all  parties, 
reopening  a  ny  hearing  prior  to  the 
issuance  of  i  decision; 

(h)  Requij  ing  production  of  records  or 
any  informs  tion  relevant  to  any  act  or 
transaction  subject  to  a  hearing  under 
this  subpart,  and  imposing  sanctions 
available  ue  der  Federal  Rule  of  Civil 
Procedure  37(b)(2)  (Fed.  R.  Civ.  P. 
37(b)(2),  28  U.S.C.)  for  a  party's  failure 
to  comply  M  ith  discovery  requests; 

(i)  Establi  ihing  time,  place,  and 
manner  lim:  tations  on  the  attendance  of 
the  public  a  id  the  media  for  any 


hearing;  anc 

(j)  Setting  fees  and  expenses  for 
witnesses,  ii  icluding  expert  witnesses. 

§  501 .737    Ai  Ijustments  of  time, 
postponemei  its  and  adjournments. 

(a)  Availa  nlity.  Except  as  otherwise 
provided  by  law,  the  Administrative 
Law  Judge  a  r  the  Secretary's  designee, 
as  appropria  te,  at  any  time  prior  to  the 
filing  of  his  )r  her  decision,  may,  for 
good  cause  i  nd  in  the  interest  of  justice, 
modify  any  ime  limit  prescribed  by  this 
subpart  and  may,  consistent  with 
paragraph  (l)  of  this  section,  postpone 
or  adjourn  a  ly  hearing. 

(b)  Limita,  ions  on  postponements, 
adjoummen  s  and  adjustments.  A 
hearing  shal  begin  at  the  time  and  place 
ordered,  proirided  that,  within  the  limits 
provided,  th  i  Administrative  Law  Judge 
or  the  Secret  ary's  designee,  as 
appropriate,  may  for  good  cause  shown 
postpone  th(  commencement  of  the 
hearing  or  at  joum  a  convened  hearing 
for  a  reasons  ble  period  of  time. 

(1)  Additional  considerations.  In 
considering  i  motion  for  postponement 
of  the  start  of  a  hearing,  adjournment 
once  a  hearii  ig  has  begun,  or  extensions 


of  time  for  filing  papers,  the 
Administrative  Law  Judge  or  the 
Secretary's  designee,  as  appropriate, 
shall  consider,  in  addition  to  any  other 
factors: 

(i)  The  length  of  the  proceeding  to 
date; 

(ii)  The  number  of  postponements, 
adjournments  or  extensions  already 
granted; 

(iii)  The  stage  of  the  proceedings  at 
the  time  of  the  request;  and 

(iv)  Any  other  matter  as  justice  may 
require. 

(2)  Time  limit.  Postponements, 
adjournments  or  extensions  of  time  for 
filing  papers  shall  not  exceed  21  days     - 
unless  the  Administrative  Law  Judge  or 
the  Secretary's  designee,  as  appropriate, 
states  on  the  record  or  sets  forth  in  a 
written  order  the  reasons  why  a  longer 
period  of  time  is  necessary. 

§  501 .738    Disqualification  and  withdrawal 
of  Administrative  Law  Judge. 

(a)  Notice  of  disqualification.  If  at  any 
time  an  Administrative  Law  Judge  or 
Secretary's  designee  believes  himself  or 
herself  to  be  disqualified  from 
considering  a  matter,  the  Administrative 
Law  Judge  or  Secretary's  designee,  as 
appropriate,  shall  issue  a  notice  stating 
that  he  or  she  is  withdrawing  from  the 
matter  and  setting  forth  the  reasons 
therefor. 

(b)  Motion  for  Withdrawal.  Any  party 
who  has  a  reasonable,  good  faith  basis 
to  believe  an  Administrative  Law  Judge 
or  Secretary's  designee  has  a  personal 
bias,  or  is  otherwise  disqualified  from 
hearing  a  case,  may  make  a  motion  to 
the  Administrative  Law  Judge  or 
Secretary's  designee,  as  appropriate, 
that  the  Administrative  Law  Judge  or 
Secretary's  designee  withdraw.  The 
motion  shall  be  accompanied  by  a 
statement  subject  to  18  U.S.C.  1001 
setting  forth  in  detail  the  facts  alleged  to 
constitute  grounds  for  disqualification. 
If  the  Administrative  Law  Judge  or 
Secretary's  designee  finds  himself  or 
herself  qualified,  he  or  she  shall  so  rule 
and  shall  continue  to  preside  over  the 
proceeding. 

§  501 .739    Record  In  proceedings  before 
Administrative  Law  Judge;  retention  of 
documents;  copies. 

(a)  Recordation.  Unless  otherwise 
ordered  by  the  Administrative  Law 
Judge,  all  hearings  shall  be  recorded  and 
a  written  transcript  thereof  shall  be 
prepared. 

(1)  Availability  of  a  transcript. 
Transcripts  of  hearings  shall  be      ' 
available  for  purchase. 

(2)  Transcript  correction.  Prior  to  the 
filing  of  post-hearing  briefs  or  proposed 
findings  and  conclusions,  or  within 
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such  earher  time  as  directed  by  the 
Administrative  Law  Judge,  a  party  or 
witness  may  make  a  motion  to  correct 
the  transcript.  Proposed  corrections  of 
the  transcript  may  be  submitted  to  the 
Administrative  Law  Judge  by  stipulation 
pursuant  to  §  501.732(c),  or  by  motion. 
Upon  notice  to  all  parties  to  the 
proceeding,  the  Administrative  Law 
Judge  may,  by  order,  specify  corrections 
to  the  transcript. 

(b)  Contents  of  the  record.  The  record 
of  each  hearing  shall  consist  of: 

(1)  The  Order  Instituting  Proceedings, 
Answer  to  Order  Instituting 
Proceedings,  Notice  of  Hearing  and  any 
amendments  thereto; 

(2)  Each  application,  motion, 
submission  or  other  paper,  and  any 
amendments,  motions,  objections,  and 
exceptions  to  or  regarding  them; 

(3)  Each  stipulation,  transcript  of 
testimony,  interrogatory,  deposition, 
and  docuBient  or  other  item  admitted 
into  evidence; 

(4)  With  respect  to  a  request  to 
disqualify  an  Administrative  Law  Judge 
or  to  allow  the  Administrative  Law 
Judge's  withdrawal  under  §  501.738, 
each  affidavit  or  transcript  of  testimony 
taken  and  the  decision  made  in 
connection  with  the  request; 

(5)  All  proposed  findings  and 
conclusions; 

(6)  Each  written  order  issued  by  the 
Administrative  Law  Judge;  and 

(7)  Any  other  document  or  item 
accepted  into  the  record  by  the 
Administrative  Law  Judge. 

(c)  Retention  of  documents  not 
admitted.  Any  document  offered  as 
evidence  but  excluded,  and  any 
document  marked  for  identification  but 
not  offered  as  an  exhibit,  shall  not  be 
part  of  the  record.  The  Administrative 
Law  Judge  shall  retain  any  such 
document  until  the  later  of  the  date  the 
proceeding  becomes  final,  or  the  date 
any  judicial  review  of  the  final 
proceeding  is  no  longer  available. 

(d)  Substitution  of  copies.  A  true  copy 
of  a  document  may  be  substituted  for 
any  document  in  the  record  or  any 
document  retained  pursuant  to 
paragraph  (c)  of  this  section. 

§  501 .740    Decision  of  Administrative  Law 
Judge. 

The  Administrative  Law  Judge  shall 
prepare  a  decision  that  constitutes  his  or 
her  final  disposition  of  the  proceedings. 

(a)  Content.  (1)  The  Administrative 
Law  Judge  shall  determine  whether  or 
not  the  respondent  has  violated  any 
provision  of  parts  500  and  515  of  this 
chapter  or  the  provisions  of  any  license, 
ruling,  regulation,  order,  direction  or 
instruction  issued  by  or  under  the 
authority  of  the  Secretary  pursuant  to 


part  500  or  515  of  this  chapter  or 
otherwise  under  the  Trading  with  the 
Enemy  Act. 

(2)  The  Administrative  I.,aw  Judge's 
decision  shall  include  findings  and 
conclusions,  and  the  reasons  or  basis 
therefor,  as  to  all  the  material  issues  of 
fact,  law  or  discretion  presented  on  the 
record. 

(3)  (i)  Upon  a  finding  of  violation,  the 
Administrative  Law  Judge  shall  award 
an  appropriate  monetary  civil  penalty  in 
an  amount  consistent  with  the  Penalty 
Guidelines  published  by  the  Director. 

(ii)  Notwithstanding  paragraph 
(a)(3)(i)  of  this  section,  the 
Administrative  Law  Judge: 

(A)  Shall  provide  an  opportunity  for 
a  respondent  to  assert  his  or  her 
inability  to  pay  a  penalty,  or  financial 
hardship,  by  filing  with  the 
Administrative  Law  Judge  a  financial 
disclosure  statement  subject  to  18  U.S.C. 
1001  that  sets  forth  in  detail  the  basis 
for  the  financial  hardship  or  the 
inability  to  pay;  and 

(B)  shall  consider  any  such  fiUng  in 
determining  the  appropriate  monetary 
civil  penalty. 

(b)  Administrative  Law  fudge's 
decision. 

(1)  Service.  The  Administrative  Law 
Judge  shall  serve  his  or  her  decision  on 
the  respondent  and  on  the  Director 
through  the  Office  of  Chief  Counsel,  and 
shall  file  a  copy  of  the  decision  with  the 
Secretary's  designee. 

(2)  Filing  of  report  with  the  Secretary's 
designee.  If  the  respondent  or  Director 
files  a  petition  for  review  piirsuant  to 

§  501.741,  or  upon  a  request  from  the 
Secretary's  designee,  the  Administrative 
Law  Judge  shall  file  his  or  her  report 
with  the  Secretary's  designee  not  later 
than  20  days  after  .service  of  his  or  hw' 
decision  on  the  parties.  The  report  shall 
consist  of  the  record,  including  the 
Administrative  Law  Judge's  decision, 
and  any  petition  from  the  respondent  or 
the  Director  seeking  review. 

(3)  Correction  of  errors.  Until  the 
Administrative  Law  Judge's  report  has 
been  directed  for  review  by  the 
Secretary's  designee  or,  in  the  absence 
of  a  direction  for  review,  until  the 
decision  has  become  a  final  ordOT,  the 
Administrative  Law  Judge  may  correct 
clerical  errors  and  errors  arising  through 
oversight  or  inadvertence  in  decisions, 
orders,  or  other  parts  of  the  record. 

(c)  Administrative  Law  fudge's 
decision  final  unless  review  directed. 
Unless  the  Secretary's  designee 
determines  to  review  a  decision  in 
accordance  with  §  501.741(a)(1),  the 
decision  of  the  Administrative  Law 
Judge  shall  become  the  final  decision  of 
the  Department. 


(d)  Penalty  awarded.  The  Director  is 
charged  with  implementing  all  final 
decisions  of  the  Department  and,  upon 
a  finding  of  violation  and/or  award  of  a 
civil  monetary  penalty,  shall  carry  out 
the  necessary  steps  to  close  the  aqtion. 

S  501 .741    Review  of  decision  or  ruling. 

(a)  Availability.  (l)(i)  Review  of  the 
decision  of  the  Administrative  Law 
Judge  by  the  Secretary's  designee  is  not 
a  right.  The  Secretary's  designee  may,  in 
his  or  her  discretion,  review  the 
decision  of  the  Administrative  Law 
Judge  on  the  petition  of  either  the 
respondent  or  the  Director,  or  upon  his 
or  her  own  motion.  The  Secretary's 
designee  shall  determine  whether  to 
review  a  decision: 

(A)  If  a  petition  for  review  has  been 
filed  by  the  respondent  or  the  Director, 
not  later  than  30  days  after  that  date  the 
Administrative  Law  Judge  filed  his  or 
her  report  with  the  Secretary's  designee 
pursuant  to  paragraph  (b)(2)  of  this 
section;  or 

(B)  If  no  petition  for  review  has  been 
filed  by  the  respondent  or  the  Director, 
not  later  than  40  days  after  the  date  the 
A(hninistrative  Law  Judge  filed  his  or 
her  decision  with  the  Secretary's 
designee  pursuant  to  paragraph  (b)(1)  of 
this  section. 

(ii)  In  determining  whether  to  review 
a  decision  upon  petition  of  the 
respondent  or  the  Director,  the 
Secretary's  designee  shall  consider 
whether  the  petition  for  review  makes  a 
reasonable  showing  that: 

(A)  a  prejudicial  error  was  committed 
in  the  conduct  of  the  proceeding;  or 

(B)  the  decision  embodies: 

(1)  a  finding  or  conclusion  of  material 
fact  that  is  clearly  erroneous; 

(2)  a  conclusion  of  law  that  is 
erroneous;  or 

[3]  an  exercise  of  discretion  or 
decision  of  law  or  policy  that  is 
important  and  that  the  Secretary's 
designee  should  review. 

(2)  Interlocutory  review  of  ruling.  The 
Secretary's  designee  shall  review  any 
ruling  of  an  Administrative  Law  Judge 
involving  privileged  or  confidential 
material  that  is  the  subject  of  a  petition 
for  review.  See  §  501.725. 

(b)  Filing.  Either  the  respondent  or  the 
Director,  when  adversely  affected  or 
aggrieved  by  the  decision  or  ruling  of 
the  Administrative  Law  Judge,  may  seek 
review  by  the  Secretary's  designee  by 
filing  a  petition  for  review.  Any  petition 
for  review  shall  be  filed  with  the 
Administrative  Lav/  Judge  within  10 
days  after  service  of  the  Administrative 
Law  Judge's  decision  or  the  issuance  of 
a  ruling  involving  privileged  or 
confidential  material. 


(c)  Contents.  The  petition  shall  state 
why  the  Secretary's  designee  should 
review  the  Administrative  Law  Judge's 
decision  or  ruling,  including:  Whether 
the  Administrative  Law  Judge's  decision 
or  ruling  raises  an  important  question  of 
law.  policy  or  discretion;  whether 
review  by  the  Secretary's  designee  will 
resolve  a  question  about  which  the 
Department's  Administrative  Law 
Judges  have  rendered  differing  opinions: 
whether  the  Administrative  Law  Judge's 
decision  or  ruling  is  contrary  to  law  or 
Department  precedent;  whether  a 
finding  of  material  fact  is  not  supported 
by  a  preponderance  of  the  evidence;  or 
whether  a  prejudicial  error  of  procedure 
or  an  abuse  of  discretion  was 
committed.  A  petition  should  concisely 
state  the  portions  of  the  decision  or 
ruling  for  which  review  is  sought.  A 
petition  shall  not  incorporate  by 
reference  a  brief  or  legaJ  memorandum. 

(d)  When  filing  effectiye.  A  petition 
for  review  is  filed  when  received  by  the 
Administrative  Law  Judge. 

(e)  Statements  in  opposition  to 
petition.  Not  later  than  8  days  after  the 
filing  of  a  petition  for  review,  either  the 
respondent  or  the  Director  may  file  a 
statement  in  opposition  to  a  petition.  A 
statement  in  opposition  to  a  petition  for 
review  shall  be  filed  in  the  manner 
specified  in  this  section  for  filing  of 
petitions  for  review.  Statements  in 
opposition  shall  concisely  state  why  the 
Administrative  Law  Judge's  decision  or 
ruling  should  not  be  reviewed  with 
respect  to  each  portion  of  the  petition  to 
which  it  is  addressed. 

(f)  Number  of  copies.  An  original  and 
.  three  copies  of  a  petition  or  a  statement 

in  opposition  to  a  petition  shall  be  filed 
with  the  Administrative  Law  Judge. 

(g)  Prerequisite  to  judicial  review. 
Pursuant  to  section  704  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
704,  a  petition  for  review  by  the 
Secretary's  designee  of  an 
Administrative  Law  Judge  decision  or 
ruling  is  a  prerequisite  to  the  seeking  of 
judicial  review  of  a  final  order  entered 
pursuant  to  such  decision  or  ruling. 

§501.742    Secretary's  designee's 
consideration  of  decisions  by 
Administrative  Law  Judges. 

(a)  Scope  of  review.  The  Secretary's 
designee  may  affirm,  reverse,  modify, 
set  aside  or  remand  for  further 
proceedings,  in  whole  or  in  part,  a 
decision  or  ruling  by  an  Administrative 
Law  Judge  and  may  make  any  findings 
or  conclusions  that  in  his  or  her 
judgment  are  proper  and  on  the  basis  of 
the  record  and  such  additional  evidence 
as  the  Secretary's  designee  may  receive 
in  his  or  her  discretion. 
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(b)  Sumil^ary  affirmance.  The 


Secretary's 


designee  may  siunmarily 


affirm  an  A  iministrative  Law  Judge's 
decision  or  ruling  based  upon  the 
petition  for  review  and  any  response 
thereto,  wit  lout  further  briefing,  if  he  or 
she  finds  th  at  no  issue  raised  in  the 
petition  for  review  warrants  further 
consideratii  in 

§  501 .743    G  riefs  filed  wHh  the  Secretary's 
designee. 


(a)  Briefiiig 
of  a  determ  nation 
judicial  ord 
Secretary's 
or  ruling, 
unless  such 
affirmance 


the 


;  briel  ing 


tJ 
parti 


issue  a 
the  peirties 
specifying 
which  briefing 
directed.  Ui  less 
opening  bri(  is 
than  40  day 
briefing  schf  d 
briefs  shall 
days  after 
due.  Reply 
than  14  day 
briefs  are 
those  speci 
order  may 
of  the 
schedule 
than  21  day! 

(1)  The " 
brief  in  o 


tie 


eke 
fed 
b! 

Secret  ary 
or«  er 

ay!  ( 
lait 


he 


tie 


ppdsition  1 
review  pursi  lant 

(2) Receip 
of  the  mandit 
to  a  judicial 

(b)  Conteiifs 
confined  to 
issue.  Each 
conclusions 
stated  succii 
supported  b 
portions  of 
references  tc 
upon, and  b 
including  citation 
decisions 
be  relevant, 
the  admi 
the  substancp 
or  excluded 
brief,  in  an 
citation  to 
relates  to  in 
no  requirement 
Ri  sply  1 


ani 


nssic  ti 


th3 


transcript, 
to  matters  in 
parties. 

(c)  Length 
opposition 
pages  and 
20  pages,  exclusive 


schedule  order.  If  review 
is  mandated  by 
jr  or  whenever  the 
lesignee  reviews  a  decision 
Secretary's  designee  shall, 
review  results  in  summary 
ursuant  to  §  501.742(b), 

schedule  order  directing 
file  opening  briefs  and 
icular  issues,  if  any,  as  to 
should  be  limited  or 

otherwise  provided, 
shall  be  filed  not  later 
after  the  date  of  the 
ule  order.  Opposition 
»e  filed  not  later  than  30 
date  opening  briefs  are 
qriefs  shall  be  filed  not  later 
after  the  date  opposition 
No  briefs  in  addition  to 
in  the  briefing  schedule 
filed  without  permission 
s  designee.  The  briefing 
shall  be  issued  not  later 
after  the  later  of: 
day  permitted  for  filing  a 
to  a  petition  for 
to  §  501.741(e);  or 
by  the  Secretary's  designee 
e  of  a  court  with  respect 
remand. 

of  briefs.  Briefs  shall  be 

le  particular  matters  at 

(  xception  to  the  findings  or 

aeing  reviewed  shall  be 

ctly.  Exceptions  shall  be 

citation  to  the  relevant 

record,  including 
the  specific  pages  relied 
concise  argument 

of  such  statutes, 
other  authorities  as  may 
the  exception  relates  to 
or  exclusion  of  evidence, 
of  the  evidence  admitted 
hall  be  set  forth  in  the 
a  jpendix  thereto,  or  by 

record.  If  the  exception 
t  !rlocutory  review,  there  is 
to  reference  pages  of  the 
briefs  shall  be  confined 
opposition  briefs  of  other 


imitation.  Opening  and 
shall  not  exceed  30 
briefs  shall  not  exceed 
of  pages  containing 


b  iefs 
re  )ly 


the  table  of  contents,  table  of 
authorities,  and  any  addendum,  except 
with  permission  of  the  Secretary's 
designee. 

§  501 .744    Record  before  the  Secretary's 
designee. 

The  Secretary's  designee  shall 
determine  each  matter  on  the  basis  of 
the  record  and  such  additional  evidence 
as  the  Secretary's  designee  may  receive 
in  his  or  her  discretion.  In  any  case  of 
interlocutory  review,  the  Administrative 
Law  Judge  shall  direct  that  a  transcript 
of  the  relevant  proceedings  be  prepared 
and  forwarded  to  the  Secretary's 
designee. 

(a)  Contents  of  the  record.  In 
proceedings  for  final  decision  before  the 
Secretary's  designee  the  record  shall 
consist  of: 

(1)  All  items  tlrat  are  part  of  the  record 
in  accordance  with  §  501.739; 

(2)  Any  petitions  for  review,  «ross- 
petitions  or  oppositions; 

(3)  All  briefs,  motions,  submissions 
and  other  papers  filed  on  appeal  or 
review;  and 

(4)  Any  other  material  of  which  the 
Secretciry's  designee  may  take 
administrative  notice. 

(b)  Review  of  documents  not 
admitted.  Any  document  offered  in 
evidence  but  excluded  by  the 
Administrative  Law  Judge  and  any 
document  marked  for  identification  but 
not  offered  as  an  exhibit  shall  not  be 
considered  a  part  of  the  record  before 
the  Secretary's  designee  on  review  but 
shall  be  transmitted  to  the  Secretary's 
designee  if  he  or  she  so  requests.  In  the 
event  that  the  Secretary's  designee  does 
not  request  the  document,  the 
Administrative  Law  Judge  shall  retain 
the  document  not  admitted  into  the 
record  until  the  later  of: 

(1)  The  date  upon  which  the 
Secretary's  designee's  order  becomes 
final;  or 

(2)  The  conclusion  of  any  judicial 
review  of  that  order. 

§  501 .745    Orders  and  decisions:  signature, 
date  and  public  availability. 

(a)  Signature  required.  All  orders  and 
decisions  of  the  Administrative  Law 
Judge  or  Secretary's  designee  shall  be 
signed. 

(b)  Date  of  entry  of  orders.  The  date 
of  entry  of  an  order  by  the 
Administrative  Law  Judge  or  Secretary's 
designee  shall  be  the  date  the  order  is 
signed.  Such  date  shall  be  reflected  in 
the  caption  of  the  order,  or  if  there  is  no 
caption,  in  the  order  itself. 

(c)  Public  availability  of  orders.  (1)  In 
general,  any  final  order  of  the 
Department  shall  be  made  public.  Any 
supporting  findings  or  opinions  relating 


Federal  Register / Vol.  68,  No.  176 /Thursday,  September  11,  2003 /Rules  and  Regulations       53657 


i 


to  a  final  order  shall  be  made  public  at 
such  time  as  the  final  order  is  made 
public. 

(2)  Exception.  Any  final  order  of  the 
Administrative  Law  Judge  or  Secretary's 
designee  pertaining  to  an  application  for 
confidential  treatment  shall  only  be 
available  to  the  public  in  accordance 
Vkrith§501.725(b){3). 

§  501 .746    Referral  to  Untted  States 
Department  of  Justice;  administrative 
coMection  measures. 

In  the  event  that  the  respondent  does 
not  pay  any  penalty  imposed  pursuant 
to  this  part  within  30  calendar  days  of 
the  mailing  of  the  written  notice  of  the 
imposition  of  the  penalty,  the  matter 
may  be  referred  for  administrative 
collection  measures  or  to  the  United 
States  Department  of  Justice  for 
appropriate  action  to  recover  the 
penalty  in  a  civil  suit  in  a  Federal 
district  court. 

§  501 .747    Procedures  on  remand  of 
decisions. 

Either  an  Administrative  Law  Judge  or 
a  Secretary's  designee,  as  appropriate, 
shall  reconsider  any  Department 
decision  on  judicial  remand  to  the 
Department.  The  rules  of  practice 
contained  in  this  subpart  shall  apply  to 
all  proceedings  held  on  judicial  remand. 

PART  505— REGULATIONS 
PROHIBITING  TRANSACTIONS 
INVOLVING  THE  SHIPMENT  OF 
CERTAIN  MERCHANDISE  BETWEEN 
FOREIGN  COUNTRIES 

■  1.  The  authority  for  part  505  continues 
to  read: 

Authority:  31  U.S.C.  321(b);  50  U.S.C.  App. 
1-44;  Pub.  L.  101-410,  104  Stat.  890  (28 
U.S.C.  2461  note);  E.O.  9193,  7  FR  5205,  3 
CFR,  1938-1943  Comp.,  p.  1174;  E.O.  9989, 
13  FR  4891,  3  CFR,  1943-1948  Comp.,  p.  748. 

■  2.  Section  505.30  is  amended  by 
adding  the  following  sentences  at  the 
end  of  the  section: 

§505.30    Licenses 

*   *   *  For  provisions  relating  to 
licensing  procedures,  see  part  501, 
subpart  E,  of  this  chapter.  Licensing 
actions  taken  piusuant  to  part  501  of 
this  chapter  with  respect  to  the 
prohibitions  contained  in  this  part  are 
considered  actions  taken  pursuant  to 
this  part. 

§505.50    [Amended] 

■  3.  Section  505.50  is  amended  by 
revising  the  reference  "subpart  G  of  part 
500"  to  read  "part  501,  subpart  D,". 

§505.60    [Amended] 

■  4.  Section  505.60  is  amended  by 
revising  the  reference  "§  500.802  and 


subpart  D  of  part  501"  to  read  "part  501, 
subpart  E,". 

PART  515— CUBAN  ASSETS 
CONTROL  REGULATIONS 

■  1.  The  authority  for  part  515  continues 
to  read: 

Authority:  18  U.S.C.  2332d;  22  U.S.C. 
2370(a),  6001-6010;  31  U.S.C.  321(b);  50 
U.S.C.  App.  1^4;  Pub.  U  101-410,  104  Stat. 
890  (28  U.S.C.  2461  note);  Pub.  L.  106-387, 
114  Stat.  1549;  E.O.  9193,  7  FR  5205,  3  CFR, 
1938-1943  Comp..  p.  1147;  E.O.  9989,  13  FR 
4891,  3  CFR,  1943-1948  Comp.,  p.748;  Proc. 
3447,  27  FR  1085,  3  CFR,  1959-1963  Comp., 
p.  157;  E.O.  12854,  58  FR  36587,  3  CFR,  1993 
Comp.,  p.  614. 

■  2:  Section  515.501  is  added  to  Subpart 
E  to  read  as  follows: 

§  51 5.501     General  and  specific  licensing 
procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  G — Penalties 

■  3.  Section  515.701  is  revised  to  read  as 
follows: 

§515.701     Penalties. 

For  provisions  relating  to  penalties, 
see  part  501,  subpart  D,  of  this  chapter. 

§§515.702-515.718    [Removed] 

■  4.  Sections  515.702 — 515.718  are 
removed  from  subpart  G. 

Subpart  H — Procedures 
§515.801    [Amended] 

■  5.  Section  515.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  535— IRANIAN  ASSETS 
CONTROL  REGULATIONS 

■  1.  The  authority  for  Part  535  continues 
to  read: 

Authority:  18  U.S.C.  2332d;  28  U.S.C. 
2461;  31  U.S.C.  321(b);  50  U.S.C.  1701-1706; 
E.O.  12170,  44  FR  65729,  3  CFR  1979  Comp., 
p.  457;  E.O.  12205,  45  FR  24099,  3  CFR  1980 
Comp.,  p.  248;  E.O.  12211,  45  FR  26685,  3 
CFR  1980  Comp.,  p.  253;  E.O.  12276,  46  FR 
7913,  3  CFR  1981  Comp.,  p.  104;  E.O.  12279, 
46  FR  7919.  3  CFR  1981  Comp.,  p.  109;  E.O. 
12280,  46  FR  7921,  3  CFR  1981  Comp.,  p. 
110:  E.O.  12281,  46  FR  7923,  3  CFR  1981 
Comp.,  p.  110;  E.O.  12282,  46  FR  7925,  3  CFR 
1981  Comp.,  p.  113;  E.O.  12283,  46  FR  7927, 
3  CFR  1981  Comp.,  p.  114;  and  E.O.  12294, 
46  FR  14111,  3  CFR  1981  Comp.,  p.  139. 


Subpart  E— Licenses,  Authorizations, 
and  Statemerits  of  Licensing  Policy 

■  2.  Section  535.501  is  added  to  Subpart 
E  to  read  as  follows: 

§535.501    General  and  specificlicensing 
procedures. 

For  provisions  relating  to  licensing 
procedm-es,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
piirsuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  cont£iined  in 
this  part  are  considered  actions  taken 
pursuant  to  this  pant. 

Subpart  H — Procedures 
§535.801     [Amended] 

■  3.  Section  515.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  536— NARCOTICS  TRAFRCKING 
SANCTIONS  REGULATIONS 

■  1.  The  authority  for  part  536  is  revised 
to  read: 

Authority:  3  U.S.C.  301:  31  U.S.C.  32\(b); 
50  U.S.C.  1601-1641,  1701-1706;  Pub.  L. 
101-410, 104  Stat.  890  (28  U.S.C.  2461  note): 
E.O.  12978,  60  FR  54579,  3  CFR,  1995  Comp.. 
p.  415;  E.O.  13224,  66  FR  49079,  3  CFR,  2001 
Comp..  p.  786;  E.O.  13286.  68  FR  10619, 
March  5,  2003. 

Subpart  E — Licenses,  Authorizatiofis, 
and  Statements  of  Licensing  Policy 

■  2.  Section  536.100  is  added  to  subpart 
E  to  read  as  follows: 

§536.100    Licensing  procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  H — Procedures 
§536.801    [Amended] 

■  3.  Section  536.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  537— BURMESE  SANCTIONS 
REGULATIONS 

■  1.  The  authority  for  part  537  is  revised 
to  read: 

Authority:  3  U.S.C.  301;  31  U.S.C.  321(b); 
50  U.S.C.  1601-1651.  1701-1706;  sec  570, 
Pub.  L.  104-208.  110  Stat.  3009-166;  Pub.  L. 
108-61;  E.O.  13047,  61  FR  28301.  3  CFR, 
Comp..  p.  202;  E.O.  13310,  68  FR  44853.  July 
28,  2003. 


53658       Federal  Register /Vol.  68.  No.  176/Tt  iirsday,  September  11,  2003 /Rules  and  Regulations 


SubfMrt  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Section  537.501  is  revised  to  read  as 
follows: 

§  537.501    General  and  specific  licensing 
procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

SubfMft  H — Procedures 

■  3.  Section  537.801  is  revised  to  read  as 
follows: 

§537.801    Procedures. 

For  license  application  procedures 
and  procediu-es  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
-  rulemaking;  and  requests  for  documents 
piu-suant  to  the  Freedom  of  Information 
and  Privacy  Acts  (5  U.S.C.  552  and 
552a).  see  part  501,  subpart  E,  of  this 
chapter. 

PART  538— SUDANESE  SANCTiONS 
REGULATIONS 

■  1.  The  authority  for  part  538  continues 
to  read  as  follows:  ' 

.    Authority:  3  U.S.C.  301;  31  U.S.C.  321(b): 
18  U.S.C.  2339B,  2332d;  50  U.S.C.  1601- 
1651,  1701-1706;  Pub.  L.  106-387, 114  Stat. 
1549;  E.O.  13067,  62  FR  59989,  3  CFR,  1997 
Comp.,  p.  230. 

Subpart  E— Licenses,  Autiiorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Section  538.500  is  added  to  subpart 
E  to  read  as  follows: 

S  538.500    Licensing  procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501.  subpart  E.  of 
this  chapter,  licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  H— Procedures 
§538.801    [Amended] 

■  3.  Section  538.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501.  subpart  E.". 

PART  539— WEAPONS  OF  IMASS 
DESTRUCTION  TRADE  CONTROL 
REGULATIONS 

■  1 .  The  authority  for  part  539  continues 
to  read  as  follows: 


Authority:  3  U.S.C.  301;  22  U.S.C.  2751- 
2799aa-2;  31  I  LS.C.  321(b);  50  U.S.C.  1601- 
1651,  1701-17  )6;  E.O.  12938,  59  FR  59099, 
3  CFR,  1994  C  mp.,  p.  950;  E.O.  13094,  63 
FR  40803,  3  CI  R,  1998  Comp.,  p.  209. 

Subpart  E— licenses,  Authorizations, 
and  Statemehts  of  Licensing  Policy 

§539.501     [Aijiended] 

■  2.  Section  339.501  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E". 

Subpart  IH- f  rocedures 
§539.801     [Aiiended] 

39.801  is  amended  by 


3.  Section 
revising  the 
read  "subp. 


sference  "subpart  D"  to 
E". 


PART  540— KJIGHLY  ENRICHED 
URANIUM  (HEU)  AGREEMENT 
ASSETS  COr  TROL  REGULATIONS 


■  l.The 

to  read  as  follbws 


authi  »rity  for  part  540  continues 


Authority:  3 
50  U.S.C.  1601 
101-410,  104 
E.O.  13159,65 
277. 


Subpart  E— I 
and  Statements 


2.  Section 
E  to  read  as  fdllows: 


U.S.C.  301;  31  U.S.C.  321(b); 
1651.  1701-1706;  Pub.  L. 
Slat.  890  (28  U.S.C.  2461  note) 
■R  39279.  3  CFR,  Comp.,  p. 


Licenses,  Authorizations, 
of  Licensing  Policy 


5  40.500  is  added  to  subpart 


§  540.500    Lic«  nsing  procedures. 

For  provisi(|ns  relating  to  licensing 
procedures,  s*e  part  501,  subpart  E,  of 
this  chapter.  Eicensing  actions  taken 
pursuant  to  pirt  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  H— F^ocedures 
§540.801     [AiTiended] 

■  3.  Section  5'  0.801  is  amended  by 
revising  the  rtference  "subpart  D"  to 
read  "subpart  E". 

PART  545— T  VLIBAN  (AFGHANISTAN) 
SANCTIONS  flEGULATIONS 

■  1.  The  authc  rity  for  part  545  continues 
to  read  as  folU  iws; 


Authority:  3 
50  U.S.C.  1601 
101-410,  104 
E.O.  13129,64 
p.  200. 


S.C.  301;  31  U.S.C.  321(b); 
1651,  1701-1706;  Pub.  L. 
Slit.  890  (28  U.S.C.  2461  note); 
I R  36759,  3  CFR,  1999  Comp. 


Subpart 

and  Statemenfes 


E — L  censes 


2.  Section 
E  to  read  asTio 


,  Authorizations, 
of  Licensing  Policy 


5'  5.500  is  added  to  subpart 
sTIb  imvs : 


§545.500    Licensing  procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501.  subpart  E.  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  H— Procedures 
§545.801    [Amended] 

■  3.  Section  545.801  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E". 

PART  550— LIBYAN  SANCTIONS 
REGULATIONS 

■  1 .  The  authority  for  part  550  continues 
to  read  as  follows: 

Authority:  3  U.S.C.  301;  18  U.S.C.  2339B, 
2332d;  22  U.S.C.  287c,  2349aa-8  and 
2349aa-9;  31  U.S.C.  321{b0;  49  U.S.C. 
40106(b);  50  U.S.C.  1601-1651,  1701-1706; 
Pub.  L.  101-410,  104  Stat.  890  (28  U.S.C. 
2461  note);  Pub.  L.  106-387, 114  Stat.  1549; 
E.O.  12543.  51  FR  875.  3  CFR,  1986  Comp., 
p.  181;  E.O.  12544,  51  FR  1235.  3  CFR,  1986 
Comp.,  p.  183;  E.O.  12801,  57  FR  14319,  3 
CFR,  1992  Comp..  p.  294. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Section  550.500  is  added  to  subpart 
E  to  read  as  follows: 

§  550.500    Licensing  procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E.  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to.this  part. 

Subpart  H— Procedures 
§550.801    [Amended] 

■  3.  Section  550.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  560— IRANIAN  TRANSACTIONS 
REGULATIONS 

■  1.  The  authority  for  part  560  continues 
to  read  as  follows: 

Authority:  3  U.S.C.  301;  18  U.S.C.  2339B, 
2332d;  22  U.S.C.  2349aa-9;  31  U.S.C.  321(b); 
50  U.S.C.  1601-1651, 1701-1706;  Pub.  L. 
101-410,  104  Stat.  890  (28  U.S.C.  2461  note); 
Pub.  L.  106-387. 114  Stat.  1549;  E.O.  12613. 
52  FR  41940.  3  CFR.  1987  Comp..  p.  256;  E.O. 
12957,  60  FR  14615.  3  CFR.  1995  Comp.,  p. 
332;  E.O.  12959.  60  FR  24757.  3  CFR,  1995 
Comp..  p.  356;  E.O.  13059.  62  FR  44531,  3 
CFR,  1997  Comp..  p.  217. 
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Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Section  560.500  is  added  directly 
under  the  heading  of  subpart  E  to  read 
as  follows: 

§560.500    Licensing  procedures. 

For  provisions  relating  to  licensing 
procediu-es,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  H— Procedures 
§560.801     [Amended] 

■  3.  Section  560.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  575— IRAQI  SANCTIONS 
REGULATIONS 

■  1.  The  authority  for  part  575  is  revised 
to  read  as  follows: 

Authority:  3  U.S.C.  301;  18  U.S.C.  2332d; 
22  U.S.C.  2^7c;  Pub.  L.  101-410,  104  Stat. 
890  {28  U.aC.  2461  note);  31  U.S.C.  321(b); 
50  U.S.C.  iaDl-1651,  1701-1706;  Pub.  L. 
101-513,  104  Stat.  2047-2055  (50  U.S.C. 
1701  notejiE.O.  12722,  55  FR  31803,  3  CFR, 
1990  CoiDji.,  p.  294;  E.O.  12724,  55  FR  33089, 
3  CFR,  1990  Comp.,  p.  297;  E.O.  12817,  57 
FR  48433,  3  CFR,  1992  Comp.,  p.  317;  E.O. 
13290,  68  FR  14307,  March  20,  2003. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Section  575.500  is  added  directly 
under  the  heading  of  subpart  E  to  read 
as  follow: 

§  575.500    Licensing  procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
piusuant  to  this  part. 

Subpart  H— Procedures 
§575.801     [Amended] 

■  3.  Section  575.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  585— FEDERAL  REPUBLIC  OF 
YUGOSLAVIA  (SERBIA  AND 
MONTENEGRO)  AND  BOSNIAN  SERB- 
CONTROLLED  AREAS  OF  THE 
REPUBLIC  OF  BOSNIA  AND 
HERZEGOVINA  SANCTIONS 
REGULATIONS 

■  1.  The  authority  for  part  585  is  revised 
to  read  as  follows: 


Authority:  3  U.S.C.  301;  22  U.S.C.  287c;  31 
U.S.C.  321(b);  49  U.S.C.  40106;  50  U.S.C. 
1601-1651,  1701-1706;  Pub.  L.  101-410,  104 
Stat.  890  (28  U.S.C.  2461  note);  E.O.  12808, 
57  FR  23299,  3  CFR,  1992  Comp.,  p.  305;  E.O. 
12810,  57  FR  24347,  3  CFR,  1992  Comp.,  p. 
307;  E.O.  12831,  58  FR  5253,  3  CFR,  1993 
Comp.,  p.  576;  E.O.  12846,  58  FR  25771,  3 
CFR,  1993  Comp.,  p.  599;  E.O.  12934,  59  FR 
54117,  3  CFR,  1994  Comp.,  p.  930;  E.O. 
13304,  68  FR  32315,  May  29,  2003. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Section  585.500  is  added  directly 
under  the  heading  of  subpart  E  to  read 
as  follows: 

§585.500    Licensing  procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  H— Procedures 
§585.801     [Amended] 

■  3.  Section  585.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  586— FEDERAL  REPUBLIC  OF 
YUGOSLAVIA  (SERBIA  & 
MONTENEGRO)  KOSOVO  SANCTIONS 
REGULATIONS 

■  1.  The  authority  for  part  586  is  revised 
to  read  as  follows: 

Authority:  3  U.S.C.  301;  31  U.S.C.  321(b): 
50  U.S.C.  1601-1651,  1701-1706;  E.O.  13088, 
63  FR  32109,  3  CFR,  1998  Comp.,  p.  191;  E.O. 
13121,  64  FR  24021,  3  CFR,  1999  Comp..  p. 
176;  E.O.  13192,  66  FR  7379.  3  CFR,  3  CFR, 
2002  Comp.,  p.  733;  E.O.  13304.  68  FR  32315, 
May  29,  2003. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§586.501     [Amended] 

■  2.  Section  586.501  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

Subpart  H — Procedures 
§586.801     [Amended] 

■  3.  Section  586.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  587— FEDERAL  REPUBLIC  OF 
YUGOSLAVIA  (SERBIA  AND 
MONTENEGRO)  MILOSEVIC 
SANCTIONS  REGULATIONS 

■  1.  The  authority  for  part  587  is  revised 
to  read  as  follows: 


Authority:  3  U.S.C.  301;  22  U.S.C.  287c;  31 
U.S.C.  321(b);  50  U.S.C.  1601-1651. 1701- 
1706;  E.O.  13088,  63  FR  32109,  3  CFR,  1998 
Comp.,  p.  191;  E.O.  13121,  64  FR  24021,  3 
CFR,  1999  Comp.,  p.  176;  E.O.  13192.  66  FR 
7379,  3  CFR.  2002  Comp.,  p.  733;  E.O.  13304, 
68  FR  32315,  May  29,  2003. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 


§587.501    [Amended] 

■  2.  Section  587.501  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E,". 

Subpart  H— Procedures 
§587.801     [Amended] 

■  3.  Section  587.801  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E". 

PART  588— WESTERN  BALKANS 
STABILIZATION  REGULATIONS 

■  1.  The  authority  for  part  588  is  revised 
to  read  as  follows: 

Authority:  3  U.S.C.  301:  31  U.S.C.  321(b); 
50  U.S.C.  1601-1651.  1701-1706;  E.O.  13219, 
66  FR  34777,  3  CFR.  2002  Comp.,  p.  778;  E.O. 
13304,  68  FR  32315.  May  29,  2003. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§588.501    [Amended] 

■  2.  Section  588.501  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E". 

Subpart  H — Procedures 
§588.801    [Amended] 

■  3.  Section  588.801  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E". 

PART  590— ANGOLA  (UNITA) 
SANCTIONS  REGULATIONS 

■  1.  The  authority  for  part  590  is  revised 
to  read: 

Authority:  3  U.S.C.  301;  22  U.S.C.  287c;  31 
U.S.C.  321(b);  50  U.S.C.  1601-1651,  1701- 
1706;  Pub.  L.  101-410,  104  Stat.  890  (28 
U.S.C.  2461  note);  E.O.  12865,  58  FR  51005, 
3  CFR,  1993  Comp.,  p.  636;  E.O.  13069,  62 
FR  65989,  3  CFR,  1997  Comp.,  p.  232;  E.O. 
13098,  63  FR  44771,  3  CFR,  1998  Comp..  p. 
206;  E.O.  13298,  69  FR  24857.  May  6.  2003. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§590.501    [Amended] 

■  2.  Section  590.501  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E,". 
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Subpart  H — Procedures 
f  590.801    [AmwKted] 

■  3.  Section  590.801  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E,". 

PART  591— ROUGH  DIAMONDS 
(SIERRA  LEONE  &  LIBERIA) 
SANCTIONS  REGULATIONS 

■  1.  The  authority  for  part  591  is  revised 
to  read  as  follows: 

Authority:  3  U.S.C.  301;  22  U.S.C.  287c;  31 
U.S.C.  321(b);  50  U.S.C.  1601-1641, 1701- 
1M6;  Pub.  L.  101^10,  104  Stat.  890  (28 
U.S.C.  2461  note);  E.O.  13194,  66  FR  7389, 
3  CFR,  2001  Comp.,  p.741;  E.O.  13213,  66  FR 
28829.  3  CFR,  2001  Comp.,  p. 770;  E.O. 
13312,  68  FR  147,  July  29,  2003. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§591.501    [Amended] 

■  2.  Section  591.501  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E". 

Subpart  H — Procedures 
§591.801     [Amended] 

■  3.  Section  591.801  is  amended  by 
revising  the  rieference  "subpart  D"  to 
read  "subpart  E". 

PART  594— GLOBAL  TERRORISM 
SANCTIONS  REGULATIONS 

■  1.  The  authority  for  part  594  is  revised 
to  read  as  follows: 

Authority:  3  U.S.C.  301;  22  U.S.C.  287c;  31 
U.S.C.  321(b);  50  U.S.C.  1601-1651,  1701- 
1706;  Pub.  L.  101-410, 104  Stat.  890  (28 
U.S.C.  2461  note);  E.O.  13224,  66  FR  49079, 
September  25,  2001;  E.O.  13268,  67  FR 
44751,  July  3,  2002;  3  CFR,  2002  Comp.,  p. 
240;  E.O.  13284,  64  FR  4075,  January  28, 
2003. 

Subpart  E — Licenses,  Authorizations 
and  Statements  of  Licensing  Policy 

■  2.  Section  594.501  is  revised  to  read  as 
follows: 

§594.501    General  and  specific  licensing 
procedures. 

.  For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
piu-suant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  H— Procedures 

■  3.  Section  594.801  is  revised  to  read  as 
follows: 


§594.801     Prfcedures. 

For  license  application  procedures 
and  procedu  es  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  adn  linistrative  decisions; 
rulemaking: ;  ind  requests  for  documents 
pursuant  to  t  le  Freedom  of  Information 
and  Privacy  .  Vets  (5  U.S.C.  552  and 
552a),  see  pa  i  501 ,  subpart  E,  of  this 
chapter. 

PART  595—'  ERRORISM  SANCTIONS 
REGULATIONS 

■  1.  The  auth  Drity  for  part  595  continues 
to  read  as  fol  ows: 


Authority: 

50  U.S.C.  16011-1651 
101-410,  104 
E.O.  12947,  60 
p.  319;  E.O.  1 
25,  2001. 


U.S.C.  301;  31  U.S.C.  321(b); 
1701-1706;  Pub.  L. 
$tat.  890  (28  U.S.C.  2461  note); 

FR  5079,  3  CFR,  1995  Comp., 
3|224,  66  FR  49079,  September 


Subpart  E— I  .icenses,  Authorizations, 
and  Statemepits  of  Licensing  Policy 

I 
■  2.  Section  i95.500  is  added  directly 
under  the  he  iding  of  subpart  E  to  read 
as  follows: 


§595.500 

For 
procedures, 
this  chapter, 
pursuant  to 
respect  to  th(  \ 
this  part  are 
pursuant  to 


Li<  ensing  procedures. 

provis  ons  relating  to  licensing 
!  ee  part  501,  subpart  E,  of 
Licensing  actions  taken 
jiart  501  of  this  chapter  with 
prohibitions  contained  in 
;onsidered  actions  taken 
part. 


t^is 

Subpart  H — Procedures 
§595.801     [Attended] 

■  3.  Section  1 195.801  is  amended  by 
revising  the  i  eference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  596—  ERRORISM  LIST 
GOVERNME  ^TS  SANCTIONS 
REGULATIONS 

■  1.  The  autflority  for  part  596  continues 
to  read  as  folows: 

Authority:  1 B  U.S.C.  2332d;  31  U.S.C. 
321(b). 

Subpart  E — Licenses,  Authorizations, 
and  Statemeints  of  Licensing  Policy 

■  2.  Section  S96.500  is  added  directly 
under  the  heeding  of  subpart  E  to  read 
as  follows; 

§  596.500    Licensing  procedures. 

For  provisions  relating  to  licensing 
procedures,  $ee  part  501,  subpart  E,  of 
this  chapter.!  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  his  part.    . 


Subpart  H — Procedures 
§596.801    [Amended] 

■  3.  Section  596.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  597— FOREIGN  TERRORIST 
ORGANIZATION  SANCTIONS 
REGULATIONS 

■  1.  The  authority  for  part  597  is  revised 
to  read: 

Authority:  31  U.S.C.  321(b);  Pub.  L.  101- 
410,  104  Stat.  890  (28  U.S.C.  2461  note);  Pub. 
L.  104-132,  110  Stat.  1214,  1248-53  (8  U.S.C. 
1189,  18  U.S.C.  2339B). 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Section  597.500  is  added  directly 
under  the  heading  of  subpart  E  to  read 
as  follow: 

§597.500    Licensing  procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

Subpart  H — Procedures 
§597.801    [Amended]^ 

■  3.  Section  597.801  is  amended  by 
revising  the  reference  "subpart  D  of  part 
501"  to  read  "part  501,  subpart  E,". 

PART  598— FOREIGN  NARCOTICS 
KINGPIN  SANCTIONS  REGULATIONS 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  1 .  The  authority  for  part  598  continues 
to  read: 

Authority:  3  U.S.C.  301;  21  U.S.C.  1901- 
1908;  31  U.S.C.  321(b);  Pub.  L.  101-410,  104 
Stat.  890  (28  U.S.C.  2461  note). 

§598.501     [Amended] 

■  2.  Section  598.501  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E,". 

Subpart  H — Procedures 
§598.801    [Amended] 

■  3.  Section  598.801  is  amended  by 
revising  the  reference  "subpart  D"  to 
read  "subpart  E". 
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Dated:  August  29,  2003. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  August  29,  2003. 
Juan  Zarate, 

Deputy  Assistant  Secretary  (Terrorist 
Financing  and  Financial  Crimes),  Department 
of  the  Treasury. 

[FR  Doc.  03-22968  Filed  9-5-03;  4:30  pm] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

31  CFR  Parts  500, 501, 505, 515, 535, 
536,  537,  538, 539,  540, 545,  550,  560, 
575,  585,  586, 587, 588, 590,  591.  594, 
595, 596,  597,  and  598 

Foreign  Assets  Control  Regulations; 
Reporting  and  Procedures 
Regulations;  Cutian  Assets  Control 
Regulations:  Publication  of  Revised 
Civil  Penalties  Hearing  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACnON:  Notice  of  proposed  rulemaking 
by  cross-reference  to  interim  final  rule. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  ("OFAC")  of  the  U.S. 
Department  of  the  Treasury 
("Treasury")  is  proposing  to  adopt  as  a 
final  rule  the  interim  finaJ  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register  that  revises  its  civil 
penalties  regulations  prolnulgated 
pursuant  to  the  Trading  with  the  Enemy 
Act.  These  revisions  consolidate 
substantive  changes  to  the  Foreign 
Assets  Control  Regulations,  and  the 
Cuban  Assets  Control  Reg\ilations,  in  a 
new  subpart  of  the  Reporting  and 
Procediu^s  Regulations,  renamed 
Reporting,  Procedures,  and  Penalties  • 
Regulations.  Conforming  changes  are 
made  to  the  other  parts  of  the . 
regulations. 

DATES:  Written  comments  may  be 
submitted  on  or  before  October  14, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  by  facsimile,  or 
through  OF  AC'S  Web  site.  Because 
paper  mail  in  the  Washington,  DC  area 
may  be  subject  to  delay,  electronic  mail 
submission  is  recommended. 

Mailing  address:  Chief  of  Records, 
ATTN  Request  for  Conunents,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Facsimile  number:  (202)  622-1657. 

OFAC's  Web  site:  <http:// 
www.tTeas.gov/ofac.htm}>. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  of  Penalties,  tel:  (202)  622-6140, 
or  Chief  Counsel,  tel.:  (202)  622-2410. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Proposed  Rule 

Published  elsewhere  in  this  separate 
part  of  the  Federal  Register  is  an 
interim  final  rule  by  which  OFAC  is 
revising  its  civil  penalties  regulations 
promulgated  pursuant  to  the  Trading 
with  the  Enemy  Act.  These  revisions 


consolidate  substantive  changes  to  the 
Foreign  Asse|s  Control  Regulations,  31 
CFR  part  5001  and  the  Cuban  Assets 
Control  Regulations,  31  CFR  part  515,  in 
a  new  subpant  of  the  Reporting  and 
Procediu-es  Regulations,  31  CFR  part 
501 ,  renamed  Reporting,  Procedures, 
and  Penaltie^  Regulations.  Conforming 
changes  are  i  lade  to  the  other  parts  of 
31  CFR  chapl  er  V.  The  preamble  to  the 
interim  final  rule  explains  these 
provisions  of  the  proposed  rule  in 
detail,  and  th  b  text  of  the  interim  final 
rule  serves  a!  the  text  for  this  proposed 
rule. 

II.  Procedure  I  Requirements 

Because  this  interim  final  rule 
pertains  to  a  foreign  affairs  function  of 
the  United  Si  ates,  it  is  not  subject  to 
Executive  Order  12866. 

Although  \  le  are  issuing  this  notice  of 
proposed  ruL  tmaking  to  obtain  public 
comments  or  the  interim  final  rule 
published  eh  ewhere  in  this  separate 
part  of  this  is  sue  of  the  Federal  Register, 
notice  and  pi  blic  procediue  are  not 
required  for  the  reasons  stated  in  the 
preamble  to  t  le  interim  final  rule. 
Because  no  n  atice  of  proposed 
rulemaking  ii  required,  the  provisions 
of  the  Regula  :ory  Flexibility  Act  (5 
U.S.C.  chapti  r  6)  do  not  apply. 

The  colled  ions  of  information  in  the 
proposed  ruli  5  arise  during  the  conduct 
of  administra  live  actions  or 
investigation  i  by  CFAC  against  specific 
individuals  c  r  entities.  Pursuant  to  44 
U.S.C.  3518(«  )(l)(B)(ii).  these  collections 
are  not  subjei  :t  to  the  requirements  of 
the  Paperwoi  k  Reduction  Act. 

List  of  Subjei  ts 

31  CFR  Part  r>00 

AdministTi  itive  practice  and 
procedure,  B  mks,  Banking,  Cambodia, 
Currency,  Fa  reign  claims,  Foreign 
investments  n  United  States,  Foreign 
trade,  Korea,  Democratic  Peoples 
Republic  of.  Penalties,  Reporting  and 
recordkeepiE  g  requirements.  Sanctions, 
Securities,  V  etnam. 


31  CFR  Part 


iOl 


procedure. 
Currency 
United  State  i 
Reporting 


AdministTi  itive  practice  and 
procedure,  Pmalties,  Reporting  and 
recordkeepir  g  requirements.  Sanctions. 

31  CFR  Part  W5 

AdministTi  itive  practice  and 
procedure,  Pjnalties,  Foreign  trade. 
Sanctions. 


31  CFR  Part 


)15 

Administrative  practice  and 

Banking,  Cuba, 
Fc^eign  investments  in 
,  Foreign  trade,  Penalties, 
recordkeeping 


cmd 


requirements,  Sanctions,  Securities, 
Travel  restrictions. 

31  CFR  Part  535 

Administrative  practice  and 
procedure,  Iran,  Sanctions. 

31  CFR  Part  536 

Administrative  practice  and 
procedure.  Narcotics,  Sanctions. 

31  CFR  Part  537 

Administrative  practice  and 
procediu-e,  Biuma,  Sanctions. 

31  CFR  Part  538 

Administrative  practice  and 
procedure.  Sanations,  Sudan. 

31  CFR  Part  539 

Administrative  practice  and 
procedure.  Sanctions,  Weapons  of  mass 
destruction. 

31  CFR  Part  540 

Administrative  practice  and 
procedure.  Highly  enriched  uranium. 
Sanctions. 

31  CFR  Part  545 

Administrative  practice  and 
procedure,  Afghanistan,  Sanctions. 

31  CFR  Part  550 

Administrative  practice  and 
procedure,  Libya,  Sanctions. 

31  CFR  Part  560 

Administrative  practice  and 
procediue,  Iran,  Sanctions. 

31  CFR  Part  575 

Administrative  practice  arfd 
procedure,  Iraq,  Sanctions. 

31  CFR  Part  585 

Administrative  practice  and 
procedure.  Sanctions,  Federal  Republic 
of  Yugoslavia. 

31  CFR  Part  586 

Administrative  practice  and 
procedure.  Sanctions,  Federal  Republic 
of  Yugoslavia. 

31  CFR  Part  587 

Administrative  practice  and 
procedme.  Sanctions,  Federal  Republic 
of  Yugoslavia. 

31  CFR  Part  588 

Administrative  practice  and 
procedvue.  Sanctions,  Western  Balkans. 

31  CFR  Part  590 

Administrative  practice  and 
procediue,  Angola,  Sanctions. 

31  CFR  Part  591 

Administrative  practice  and 
procedure.  Diamonds,  Sanctions. 
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31  CFR  Part  594 

Administrative  practice  and 
procedure,  Sanctions,  Global  terrorism. 

31  CFR  Part  595 

Administrqjtive  practice  and 
procedure.  Sanctions,  Terrorism. 

31  €FR  Part  596 

Administrative  practice  and 
procedure,  Sanctions,  Terrorism. 

31  CFR  Part  597 

Administrative  practice  and 
procedure.  Sanctions,  Terrorism. 


31  CFR  Part  598 

Administrative  practice  and 
procedure.  Narcotics,  Sanctions. 

Authority  and  Issuance 

For  the  reasons  set  forth  above,  OFAC 
proposes  to  adopt  as  a  final  rule  the 
interim  final  rule  providing  revisions  to 
its  civil  penalties  regulations 
promulgated  pursuant  to  the  Trading 
with  the  Enemy  Act. 

[The  text  of  the  proposed 
amendments  is  the  same  as  the  text  of 
the  interim  final  rufe  published 


elsewhere  in  this  separate  part  of  this 
issue  of  the  Federal  Register.] 

Dated:  August  29,  2003. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  August  29,  2003. 
Juan  Zarate, 

Deputy  Assistant  Secretary  (Terrorist 
Financing  and  Financial  Crimes),  Department 
of  the  Treasury. 

[FR  Doc.  03-22969  Filed  9-5-03;  4:30  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  11, 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestic  and 
imported,  marketed  in 
United  States;  minimum 
quality  and  handling 
standards 

Correction;  published  9-11- 
03 

Potatoes  (Irish)  grown  in — 

Colorado;  published  9-10-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 

Exclusions;  published  9- 
11-03 

State  underground  storage 
tank  program  approvals- 
Pennsylvania;  published 
9-11-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Mobile  satellite  service 
providers;  2GHz,  1.6/2.4 
GHz  band    and  L-band; 
published  6-12-03 
Practice  and  procedure: 
Regulatory  fees  (2003  FY); 
assessment  and 
collection;  published  8-13- 
03 

Correction;  published  9- 
11-03 

JUSTICE  DEPARTMENT 
Alcohol,  Tobacco,  Firearms, 
and  Explosives  Bureau 

Safe  Explosives  Act; 
implementation: 

Delivery  of  explosive 
materials  by  common  or 
contract  carrier;  published 
9-11-03 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Over-the-counter  (OTC) 
medications;  inmate 
access;  published  8-12-03 


TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Small  passenger-carrying 
commercial  motor  vehicles 
used  in  interstate 
commerce;  operator  safety 
requirements;  put>lished  8- 
12-03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Confidential  business 
information;  published  7-28- 
03 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Trading  with  the  Enemy  Act; 
implementation: 
Civil  penalties  hearing 

regulations;  published  9- 

11-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 

California;  comments  due  by 
9-19-03;  published  7-21- 
03  [FR  03-18448] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Extra  long  staple  loan 
cotton;  outside  storage; 
comments  due  by  9-17- 
03;  published  8-18-03  [FR 
03-20879] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Fees: 

Processed  commodity 
analytical  services; 
comments  due  by  9-16- 
03;  published  7-18-03  [FR 
03-18265] 

ENERGY  DEPARTMENT 

Federal  claims  collection; 
comments  due  by  9-15-03; 
published  8-14-03  [FR  03- 
20378] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Accidental  release 
prevention  requirements; 


risk  management  program 
requirements;  submission 
schedule  and  data 
requirements;  comments 
due  by  9-15-03;  pubfished 
7-31-03  [FR  03-19281] 
Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

ArijEona  and  Nevada; 
comments  due  by  9-17- 
03;  published  8-18-03  [FR 
03-21054] 

Kentucky;  comments  due  by 
9-15-03;  published  8-14- 
03  [FR  03-20428] 
Air  quality  planning  purposes; 

designation  of  areas: 

Califomia;  comments  due  by 
9-15-03;  published  8-15- 
03  [FR  03-20894] 
Hazardous  waste  program 

authorizations: 

Idaho;  comments  due  by  9- 
15-03;  published  8-1-03 
[FR  03-18738] 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Aldicarb,  atrazine,  cacodylic 
acid,  carbofuran,  etc.; 
comments  due  by  9-15- 
03;  published  7-16-03  [FR 
03-17730] 
^    Cymoxanil;  comments  due 
by  9-15-03;  published  7- 
16-03  [FR  03-17731] 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-17-03;  published 
8-18^3  [FR  03-20778] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Private  land  mobile 
services — 
6.25  kHz;  spectrum 
efficiency;  comments 
due  by  9-15-03; 
published  7-17-03  [FR 
03-18055] 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
9-15-03;  published  8-8-03 
[FR  03-20213] 
Louisiana  and  Texas; 
comments  due  by  9-15- 
03;  published  8-8-03  [FR 
03-20207] 
Michigan;  comments  due  by 
9-15-03;  published  8-8-03 
[FR  03-20210] 
Texas;  comments  due  by  9- 
15-03;  published  8-8-03 
[FR  03-20211] 


Various  States;  comments 
due  by  9-15-03;  published 
8-8-03  [FR  03-20212] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Economic  Growth  and 
Regulatory  Paperwork 
Reduction  Act  of  1996; 
implementation: 
Regulatory  publk:atk>n  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 

FEDERAL  ELECTION 
COMMISSION 

Alkx^ations  of  candidate  aixl 

committee  activities: 

Travel  expenditures; 
allocation;  comments  due 
by  9-19-03;  published  8- 
21-03  [FR  03-21463] 
Contributions  and  expenditure 

limitations  and  prohibitions: 

Multicandidate  committees 
and  biennial  contribution 
limits;  comments  due  by 
9-19-03;  published  8-21- 
03  [FR  03-21462] 

FEDERAL  RESERVE 
SYSTEM 

Economic  Growth  and 
Regulatory  Paperwork 
Reduction  Act  of  1996; 
implementation: 
Regulatory  publication  and 
review;  comments  due  by 
9-15-03:  published  6-16- 
03  [FR  03-15088] 

GENERAL  ACCOUNTING 
OFFICE 

Personnel  Appeals  Board; 
procedural  regulations; 
comments  due  by  9-15-03; 
published  7-15-03  [FR  03- 
17785] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Sucrose  oligoesters; 
comments  due  by  9-19- 
03;  published  8-20-03  [FR 
03-21270] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Organization  and  functions; 

field  organization,  ports  of 

entry,  etc.: 

Chk:ago,  IL;  port  limits 
extension;  comments  due 
by  9-16-03;  published  7- 
18-03  [FR  03-18173] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Boating  safety: 
Country  of  origin  codes  and 
hull  identification  numbers; 
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comments  due  by  9-18- 
03;  puWished  6-20-03  [FR 
03-15640] 

Drawbridge  operations: 
Rorida;  comments  due  by 
9-15-03;  published  7-17- 
03  [FR  03-18136] 
Wisconsin;  comments  due 
by  9-19-03;  published  7- 
21-03  [FR  03-18379] 

Ports  and  waterways  safety: 
Eighth  Coast  Guard  District 
inland  rivers;  barges 
loaded  with  dangerous 
cargoes;  reporting 
requirements;  regulated 
navigation  area; 
comments  due  by  9-15- 
03;  published  7-30-03  [FR 
03-19364] 
Illinois  Watenway  System 
within  Ninth  Coast  Guard 
District;  barges  loaded 
with  dangerous  cargoes; 
reporting  requirenr>ents; 
regulated  navigation  area; 
comments  due  by  9-15- 
03;  published  7-30-03  [FR 
03-19362] 

Regattas  and  marir>e  parades: 
Sunset  Lake  Hydrofest, 
Wildwood  Crest,  NJ; 
comments  due  by  9-15- 
03;  published  8-15-03  [FR 
03-20928] 

HOMELAND  SECURITY 

DEPARTMENT 

TraiMportatlon  Security 

Administration 

Privacy  Act;  implementation: 
Exemptions;  comments  due 
by  9-17-03;  published  8- 
18-03  [FR  03-20926] 

INTERIOR  DEPARTMENT 

Fish  and  WIMIito  Service 

Hunting  and  fishing: 
Refuge-specific  regulations; 
comments  due  by  9-15- 
03;  published  8-14-03  [FR 
03-20448] 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Royalty  management: 
Crude  oil  produced  from 
-Federal  leeises;  valuation 
and  reporting  provisions; 
comments  due  by  9-19- 
03;  published  8-2003  [FR 
03-21217] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
-reclamation  plan 
submissions: 

Texas;  comments  due  by  9- 
15-03;  published  8-15-03 
[FR  03-20915] 


LOCAL  TELEVISION  LQAN 
GUARANTEE  BOARD 

LOCAL  Television  Loan 
Guarantee  Program; 
comments  due  by  9-13-03; 
published  8-15-03  [FR  03- 
20786] 

NUCLEAR  REGULATOr  Y 
COMMISSION 

Eariy  site  permits,  standard 
design  certifications,  aiid 
combined  licenses  for 
nuclear  power  plants; 
comments  due  by  9-1  (-03; 
published  7-3-03  [FR  ( 3- 
16413] 
Spent  nuclear  fuel  and  h  Igh- 
level  radioactive  waste; 
independent  storage;     ^ 
licensing  requirements: 
Approved  spent  fuel  si  orage 

casks;  revised  list; 

comments  due  by  918- 

03;  published  8-19-C3  [FR 

03-21148] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Pressure-sensitive  pac  cage   . 
lables  redesign;  corrments 
due  by  9-17-03;  published 
8-18-03  [FR  03-210^3] 

SECURITIES  AND 
EXCHANGE  COMMISSipN 

Securities: 
Security  holders  and  t  Dards 
of  directors;  nomlnafng 
committee  functions  and 
communications; 
disclosure  requiremerts; 
comments  due  by  9*15- 
03;  published  8-r4-q3  [FR 
03-20609] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  aid 
operations: 

l^rge  cargo  airplanes; 
ftightdeck  security; 
comments  due  by  9i16- 
03;  published  7-18-03  [FR 
03-18075] 
■  Airworthiness  directives: 


9f19 
(3 


AeroSpace  Technologies 
Australia  Pty  Ltd.; 
comments  due  by 
03;  published  8-18 
03-20984] 

Air  Cruisers  Co.;  comihents 

due  by  9-16-03;  putjlished 

7-18-03  [FR  03-1 
Boeing;  comments  du<i 

9-16-03;  published 

03  [FR  03-17693] 

Eurocopter  France; 
comments  due  by 
03;  published  7-16-^  [FR 
03-17957] 


of 
[FR 


by 
18- 


9  15- 


McCauley  Propeller 
Systems,  Inc.;  comments 
due  by  9-15-03;  published 
7-17-03  [FR  03-18236] 
McDonnell  Douglas; 
comments  due  by  9-15- 
03;  published  7-16-03  [FR 
03-17430] 
Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
9-17-03;  published  8-22- 
03  [FR  03-20963] 
Rolls-Royce  pic;  comments 
due  by  9-15-03;  published 
7-17-03  [FR  03-18078] 
Schempp-Hirth  Flugzeugbau 
GmbH;  comments  due  by 
9-15-03;  published  8-20- 
03  [FR  03-21152] 
Airworthiness  standards: 
Special  conditions — 
Israel  Aircraft  Industries 
Model  1124  airplanes; 
comments  due  by  9-17- 
03;  published  8-18-03 
[FR  03-21106] 
Class  E  airspace;  comments 
due  by  9-19-03;  published 
8-20-03  [FR  03-21324] 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  locomotive  safety 

standards: 

Headlights  and  auxiliary 
lights;  comments  due  by 
9-18-03;  published  8-19- 
03  [FR  03-21136] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Multifunction  school  activity 
bus;  definition;  comments 
due  by  9-15-03;  published 
7-31-03  [FR  03-19457] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Economic  Growth  and 
Regulatory  Paperworit 
Reduction  Act  of  1996; 
Implennentation: 
Regulatory  publication  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Economic  Growth  and 
Regulatory  Papenwork 
Reduction  Act  of  1996; 
Implementation: 
Regulatory  publication  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  cun'ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  hitpM 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2738^.L.  108-77 

United  States-Chile  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  909) 

H.R.  2739/P.L.  108-78 

United  States-Singapore  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  948) 

S.  1435/P.L.  108-79 

Prison  Rape  Elimination  Act  of 
2003  (Sept.  4,  2003;  117  Stat. 
972) 

Last  List  August  25,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notificatk)n  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpj/ 
listserv.gsa.gov/aKhives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  sImwd  date. 


: 

••••••*  /••••*•• 

:   AFR     ."^M-TH^I^.T 

DEC97  R  1 

:  JOHN   SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 

A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFRDO  SMItH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


—  •/•••■ 

DEC97R  ) 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  prompdy! 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  die  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Ann:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373.  • 

To  order  a  new  subscription:  Please  use  the  order  fonn  provided  below. 


Oroer  Propes.sing  Code- 

*5468 


Superintendent  of  Documents  Subscription  Ch-der  Form 

Charge  your  order. 
It's  Easy! 

LJ  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List  - 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


Addilional  address/atlention  line 


Street  address 


Cit>,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  pnnt) 


Purchase  order  number  (optional) 

VES     NO 

MqrweinatejvvinraeAMURffiavahMeloaliMrniakrs?     Q  |     | 


Hease  Choose  Method  of  Payment: 

I 1  Check  Payable  to  die  Superintendent  of  Documents 

□  GPO  Deposit  Account         |     |     |     |     |     j     j    l-H 
Q  VISA       □  MasterCard  Account 

I  M  M  I  I  M  I  I  I  I  I  I  I  I  rrn 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


-Authonang  signature  n 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburph.  PAlS75n-7QS4 


Pubfic  Laws 


1  )8th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purdhased  from  the  Superintendent  of  Documents, 
U.S.  Governnnent  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nar^005.html 


Superintendent  of  Do<  uments  Subscriptions  Order  Form 
I I   I  £S,  enter  my  subscription(s)  as  follows: 


Ocdar  Procaising  Code: 

*6216 


Charge  your  order. 
Itt  awy/t 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   ^ 

International  customers  please  add  25%. 


Price  ind  iides  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or 


Tint) 


Additional  addiess/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone.including  area  code 


Purchase  order  number  (optional) 


MMy^ 


yaat 


YE 

■valabieloodieriiHflcn?     | 


IMease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


-D 


Z]  VISA 

MasterCard  Account 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

NO 

D 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscrit>ers  as  issued. 


Nficrofiche  Subscription  Prices: 

Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*5419 

I — I  Y  hi  J,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MRTi)  Q  One  year  at  $264  each 

n  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  order. 

tt's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Slrcct  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  avaiU>le  to  odiermailen?      [_^  |     [ 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         [ 


LJ  VISA       E]  MasterCard  Account 


-D 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Authorizing  signature 


loroi 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  lAs.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  onl 
Federal  Register  are  available  through 
GPO  Access  service. 

To  connect  over  the  World  Wide 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su. 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using 
contact  the  GPO  Access  User 


locj  1  WAIS  client  software.  For  further  information, 
Sup  )ort  Team: 


Voice:  (202)  512-1 

Fax:(202)512-1 

Internet  E 


f30 


(7  a.m.  to  5  p.m.  Eastern  time). 
(24  hours  a  day,  7  days  a  week), 
^ail:  gpoaccess@gpo.gov 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

Mlliam  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  II) .$78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  II) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  III)    $75.00 

George  W.  Bush    ^ 

2001 

(Book  I) $70.00 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday.  lanuan-  13.  1997 
Voluin-  33— Niinilwi  2 
Page  7-)0 


The  Weel  ly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  1  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  pri  (ss  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Do  ;uments  Subscription  Order  Form 


Order  Processing  Code: 

*  5420 


D  YES.  pi 


WSA 


ease  enter 


keep  up  to  date  on  Presidential  activities. 

CH  $15l.()0FirstCla: 

The  total  cost  of  my  order  is  $ Price  includes 

International  customers  please  add  25%. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Ptione  your  orders  (202)  512-1800 

one  year  subscription   for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 


Company  or  personal  name 


(Please  type  or  pri  it) 


Additional  address/attention  line 


tsMail         EH   $92.00  Regular  Mail 

regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I     I  VISA       LJ  MasterCard  Account 


-D 


Street  address 


Citv,  State,  ZIP  code 


Daytime  phone  including  area  code 


nz 

1                                                         /  naitK  you  jor 

1               (Credit  card  expiration  dalel                    mj..,»  jL»j|j...f 

'                               your  order! 

Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  mailers? 


YES 


«o 


n[D 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  President 


53665 


Presidential  Documents 


Notice  of  September  10,  2003 

Continuation  of  the  National  Emergency  With  Respect  to 
Certain  Terrorist  Attacks 


Consistent  with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C. 
1622(d)),  I  am  continuing  for  1  year  the  national  emergency  I  declared 
on  September  14,  2001,  in  Proclamation  7463,  with  respect  to  the  terrorist 
attacks  at  the  World  Trade  Center,  New  York,  New  York,  and  the  Pentagon, 
and  the  continuing  and  immediate  threat  of  further  attacks  on  the  United 
States. 

By  Executive  Order  13223  of  September  14,  2001,  and  Executive  Order 
13253  of  January  16,  2002,  I  delegated  authority  to  the  Secretary  of  Defense 
and  the  Secretary  of  Transportation  to  order  members  of  the  Reserve  Compo- 
nents to  active  duty  and  to  waive  certain  statutory  military  personnel  require- 
ments. By  Executive  Order  13235  of  November  16,  2001, 1  delegated  authority 
to  the  Secretary  of  Defense  to  exercise  certain  emergency  construction  author- 
ity. By  Executive  Order  13286  of  February  28,  2003. 1  transferred  the  authority 
delegated  to  the  Secretary  of  Transportation  in  Executive  Order  13223  to 
the  Secretary  of  Homeland  Security. 

Because  the  terrorist  threat  continues,  the  national  emergency  declared  on 
September  14,  2001,  and  the  measures  taken  on  September  14,  2001,  Novem- 
ber 16,  2001,  and  January  16,  2002,  to  deal  with  that  emergency,  must 
continue  in  effect  beyond  September  14,  2003.  Therefore,  f  am  continuing 
in  effect  for  an  additional  year  the  national  emergency  I  declared  on  Sep- 
tember 14,  2001,  with  respect  to  the  terrorist  threat. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


[FR  Doc.  03-23511 
Filed  9-11-03;  8:45  am] 
Billing  code  31957^1-? 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunnents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFnCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart575 

RIN  3206-AK01 

Extended  Assignment  Incentives 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  implement  a  recent 
statutory  amendment  that  authorizes  the 
payment  of  extended  assignment 
incentives  to  certain  categories  of 
Federal  employees  in  positions  located 
in  a  territory  or  possession  of  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands.  The  interim 
regulations  establish  the  criteria  and 
procediu-es  for  the  payment  of  extended 
assignment  incentives. 
dates:  Effective  Date:  The  interim 
regulations  will  become  effective  on 
September  12,  2003. 

Applicability  Date:  The  interim 
regulations  apply  on  the  1st  day  of  the 
first  applicable  pay  period  beginning  on 
or  after  September  12,  2003. 

Comment  Date:  Comments  must  be 
received  on  or  before  November  12, 
2003. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Deputy  Associate 
Director  for  Pay  and  Performance 
Policy,  Office  of  Personnel  Management, 
Room  7H31,  1900  E  Street  NW., 
Washington,  DC  20415,  FAX:  (202)  606- 
4264,  or  e-mail  at  pay-performance- 
policy@opm  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Kara  by  telephone  at  (202)  606-2858;  by 
fax  at  (202)  606-4264;  or  by  e-mail  at 
pay-perfdrmance-poIicy@opm.gov. 


SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OPM)  is 
issuing  interim  regulations  on  the 
payment  of  extended  assignment 
incentives  authorized  by  section  207  of 
Public  Law  107-273  (November  2, 
2002).  Section  207  adds  a  new  section 
5757  to  chapter  57  of  title  5,  United 
States  Code,  to  penhit  the  head  of  an 
Executive  agency  to  pay  an  extended 
assignment  incentive  to  certain  Federal 
employees  assigned  to  positions  located 
in  a  territory  or  possession  of  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

Public  Law  107-273  provides  that 
section  207  will  become  effective  on  the 
1st  day  of  the  first  applicable  pay  period 
beginning  on  or  after  6  months  adFter  the 
date  of  enactment  of  the  Act  (November 
'2,  2002).  The  6-month  period  ended  on 
May  2,  2003.  Since  biweekly  pay 
periods  for  Federal  employees  begin  on 
a  Sunday,  this  provision  became 
effective  on  May  4,  2003,  for  most 
employees.  However,  for  the  few 
agencies  using  an  alternative  biweekly 
payroll  cycle,  the  law  became  effective 
on  May  11,  2003. 

Extended  Assignment  Incentives 

Congress  provided  authority  to  pay 
extended  assignment  incentives  to  assist 
agencies  in  retaining  experienced,  well- 
trained  employees  in  a  U.S.  territory, 
possession,  or  commonwealth  for  a 
longer  period  than  the  employee's 
initial  tour  of  duty.  The  interim 
regulations  permit  the  head  of  an   ' 
Executive  agency  to  provide  an 
extended  assignment  incentive  to  an 
employee  if  (1)  the  employee  has 
complete,d  at  least  2  years  of  continuous 
service  in  one  or  more  civil  service 
positions  located  in  a  given  territory  or 
possession  of  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  (2)  the  agency  determines  that 
replacing  the  employee  with  another 
employee  possessing  the  required 
qualifications  and  experience  would  be 
difficult;  and  (3)  the  agency  determines 
that  it  is  in  the  best  interest  of  the 
Government  to  encourage  the  employee 
to  cornplete  a  specified  additional 
period  of  emplojonent  with  the  agency 
in  one  of  the  covered  locations.  An 
employee  must  have  completed  the 
required  2  years  of  continuous  service 
immediately  before  commencement  of  a 


service  agreement  to  receive  an 
extended  assignment  incentive.  In.  ' 
determining  whether  it  is  in  the  best 
interest  of  the  Government  to  retain  the 
employee  in  a  particular  location,  an 
agency  may  consider  how  the 
employee's  departure  would  affect  the 
agency's  ability  to  carry  out  an  activity 
or  perform  a  function  that  the  agency 
deems  essential  to  its  mission  or  to 
operate  effectively.  By  law,  the  total 
amount  of  service  an  employee  may 
perform  in  a  particular  territory, 
possession,  or  commonwealth  under 
one  or  more  extended  assignment 
incentive  service  agreements  with  an 
agency  may  not  exceed  5  years. 

The  interim  regulations  require  the 
head  of  the  agency  to  establish  an 
agency  plan  for  authorizing  extended 
assignment  incentives.  The  plan  must 
designate  the  agency  officials  with 
authority  to  review  and  approve 
incentive  payments,  agency  criteria  for 
authorizing  extended  assignment 
incentive  payments  and  determining  the 
amotmt  of  a  payment,  requirements 
governing  service  agreements, 
procedures  for  paying  extended 
assignment  incentives,  and 
docimaentation  and  recordkeeping 
requirements  sufficient  to  allow 
reconstruction  of  the  action. 

Subject  to  the  limitations  in  §  575.506, 
any  employee  who  meets  the  definition 
of  "employee"  under  5  U.S.C.  2105  is 
eligible  to  receive  an  extended 
assignment  incentive,  including 
employees  in  General  Schedule 
positions,  senior-level  and  scientific  or 
professional  positions.  Senior  Executive 
Service  positions,  and  prevailing  rate 
positions  covered  by  the  Federal  Wage 
System.  Any  agency-wide  limitations  or 
prohibitions  regarchng  the  categories  of 
employees  that  may  receive  an  extended 
assignment  incentive  should  be 
documented  in  the  agency  plan. 

An  employee  may  receive  an 
extended  assignment  incentive  not  to 
exceed  the  greater  of  (1)  25  percent  of 
the  annual  rate  of  basic  pay  of  the 
eihployee  at  the  beginning  of  the  service 
period  times  the  number  of  years  in  the 
service  period;  or  (2)  $15,000  per  year 
in  the  service  period.  The  service  period 
must  begin  oa  the  first  day  of  a  pay 
period  and  end  on  the  last  day  of  a  pay 
period.  For  example,  assume  an  agency 
wishes  to  pay  the  maximum  extended 
assignment  incentive  to  an  employee 
who  signed  an  extended  assignment 


i 
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incentive  service  agreement  to  serve  39 
pay  periods  (546  days)  and  his  or  her 
annual  rate  of  basic  pay  at  the  beginning 
of  the  service  period  is  $65,335.  To 
determine  the  maximum  extended 
assignment  incentive  payments  the 
agency  may  authorize,  the  following 
calculations  must  be  made:  (1)  $65,335 
(annual  rate)  x  .25  (25%)  x  1.5  years 
(546/365)  =  $24,501;  and  (2)  $15,000  x 
1.5  years  =  $22^500.  Thus,  the  employee 
may  receive  extended  assignment 
incentive  payments  of  up  to  $24,501. 

Extended  assignment  incentives  are 
subject  to  the  aggregate  compensation 
limitation  established  by  5  U.S.C.  5307 
and  regulated  in  5  CFR  part  530,  subpart 
B.  They  constitute  "other  similar 
payments"  under  paragraph  (14)  of  the 
definition  of  "aggregate  compensation" 
in  §530.202. 

Before  paying  an  extended  assignment 
incentive,  an  agency  must  require  the 
employee  to  sign  a  written  service 
agreement  to  complete  a  specified 
period  of  additional  employment  with 
the  agency  in  one  of  the  covered 
locations.  The  service  agreement  also 
must  specify  the  amount  of  the 
incentive  pajmient,  the  method  of 
paying  the  incentive,  the  conditions 
under  which  an  agreement  may  be 
terminated,  the  requirements  and 
procedures  for  the  repayment  of 
incentive  payments  if  an  employee 
separates  prior  to  completion  of  the 
service  period,  and  any  other  terms  and 
conditions  for  receiving  and  retaining 
extended  assignment  incentive 
payments.  The  method  of  paying  the 
incentive  may  include  an  initial  lump- 
siun  pajrment,  equal  installments  at  tiie 
end  of  specified  periods  throughout  the 
service  period,  variable  payments  at  the 
end  of  specified  periods,  a  final  lump- 
sum payment,  or  a  combination  of 
payment  methods. 

is  an  employee  fails  to  fulfill  the  terms 
of  the  service  agreement,  he  or  she 
generally  must  reimburse  the  employing 
agency  for  the  prorated  share  of  any 
extended  assignment  incentive  received 
for  service  not  yet  performed.  (See. 
§  575.513.)  For  example,  assume  an 
employee  signed  a  364-day  (26  pay 
period)  service  a^eement  and  received 
the  full  amount  of  a  $15,000  extended 
assignment  incentive  as  an  initial  limip- 
simi  payment.  If  the  employee 
volimtarily  separates  after  20  pay 
periods  (280  days),  he  or  she  woidd 
incur  a  debt  equal  to  23.1  percent  (84/ 
364)  of  the  incentive,  or  $3,465.  The 
employee  may  keep  76.9  percent  (280/ 
364)  of  the  incentive,  or  $11,535,  xmless 
the  agency  imposes  an  additional 
repayment  penalty  for  not  fulfilling  the 
terms  of  the  service  agreement,  as 
permitted  by  §  575.513(e).  While  the 


head  of  an  agency  may  waive  any  debt 
owed  to  the  Faderal  Government  under 
5  U.S.C.  5584,  of  warranted,  waivers 
should  be  rarelbecause  the  employee 
agreed  to  the  repayment  conditions  at 
the  time  he  or  she  signed  the  service 
agreement. 

If  an  emplo)iee  fails  to  complete  the 
agreed-upon  sf  rvice  period  because  of 
voluntary  sepsation  or  transfer  or 
another  reason  covered  by  §  575.513, 
and  the  portion  of  the  extended 
assignment  incentive  received  to  date  is 
less  than  or  eq|ial  to  the  prorated  share 
attributable  to  the  employee's 
completed  service,  the  employee  will 
have  no  repayment  obligation  unless  the 
agency  imposas  an  additional 
repayment  pet  alty,  as  permitted  under 
§  575.513(f).  H  jwever,  if  provided  in  the 
service  agreem  snt,  the  agency  may  have 
an  obligation  to  pay  an  additional 
amount  for  service  completed  by  the 
employee.  For  example,  assume  that  an 
employee  who  signed  a  364-day  (26  pay 
period)  service  agreement  will  receive  a 
total  extended  assignment  payment  of 
$24,501  in  twc  equal  installment 
payments — i.e, ,  $12,250.50  at  the  end  of 
13  pay  periods  of  completed  service  and 
$12,250.50  at  t  le  end  of  the  required 
service  period,  The  employee  receives 
the  first  paymt  nt  of  $12,250.50  and  then 
voluntarily  sedarates  after  20  pay 
periods  (280  d  lys).  If  the  service 
agreement  pro'  'ides  that  the  employee  is 
entitled  to  rec«  ive  a  prorated  share  of 
the  planned  ej^ended  assignment 
incentive  based  on  the  amount  of 
service  complc  ted,  he  or  she  would 
receive  an  add  tional  $6,590.77  (280/ 
364  =  76.9%;  7  6.9%  x  $24,501  = 
$18,841.27;  $1  J,841.27  -  $12,250.50  = 
$6,590.77).  On  the  other  hand,  if  the 
service  agreem  snt  provides  that  the 
employee  wou|d  not  receive  any  unpaid 
incentive  amoint  in  the  event  of 
voluntary  separation  ft-om  the  position, 
then  the  employee  would  keep  the 
$12,250.50  he  br  she  received  but  would 
receive  no  additional  payment. 

By  law,  an  acency  may  not  require 
repayment  of  an  extended  assignment 
incentive  if  aniemployee  is 
involuntarily  separated  from  his  or  her 
position  or  is  involuntarily  reassigned  to 
a  position  statnned  outside  the 
particidar  area  involved.  Under  the 
regulations,  if  iuch  an  employee  has  not 
received  incentive  payments  equal  to 
the  prorated  snare  of  the  planned 
incentive  attril|utable  to  completed 
service,  the  agincy  must  pay  an 
additional  incentive  to  make  up  the 
difierence.  No  other  additional  pajrment 
may  be  made  axcept  as  allowed  by  the 
service  agreemfent.  (See  §575.511.) 
Parallel  rules  ^ply  to  employees  whose 
service  agreem  mt  is  terminated 


unilaterally  by  the  agency  as  described 
in  §575.512. 

The  determination  to  pay  an  extended 
assignment  incentive  must  be  made  on 
a  case-by-case  basis  for  each  employee. 
While  an  agency  may  identify  targeted 
groups  or  organizational  units 
performing  functions  that  are  deemed 
essential  to  the  agency's  mission  for 
special  consideration,  incentive 
determinations  must  still  be  made  on  a 
case-by-case  basis  for  each  employee. 
An  extended  assignment  incentive  may 
not  be  provided  to  an  employee  who  is 
fulfilling  the  requirements  of  a  service 
agreement  for  the  pa5anent  of  a 
recruitment  or  relocation  bonus  or  to  an 
employee  who  is  receiving  a  retention 
allowance.  (See  5  CFR  part  575, 
subparts  A,  B,  and  C.) 

Under  5  U.S.C.  5757(d),  OPM  must 
consult  with  affected  agencies  and 
submit  a  report  to  Congress  assessing 
the  effectiveness  of  the  extended 
assignment  incentive  authority  as  a 
strategic  human  resources  management 
tool  and  make  recommendations  for  any 
changes  necessary  to  improve  the 
effectiveness  of  the  incentive  authority. 
OPM's  report  is  due  no  later  than  May 
4,  2006,  which  is  3  years  after  the 
effective  date  of  section  207  of  Public 
Law  107-273.  To  assist  OPMan 
preparing  the  report,  the  interim 
regulations  require  agencies  to  provide 
data  on  their  use  of  extended 
assignment  incentives  and  to  evaluate 
the  extent  to  which  these  payments 
improved  the  retention  of  employees  for 
longer  than  their  initial  tour  of  duty.  In 
addition,  OPM,  invites  agencies  to 
provide  recommendations  for  changes 
necessary  to  improve  the  effectiveness 
of  extended  assignment  incentives.  The 
interim  regulations  require  agencies  to 
provide  the  requested  information  for 
the  period  from  May  2,  2003,  through 
December  31,  2005.  Agency  reports  are 
due  to  OPM  by  February  15,  2006. 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Effective  Date     '- 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  to  waive  the 
general  notice  of  proposed  rulemaking. 
Also,  pursuant  to  5  U.S.C.  553(d)(3),  I 
find  that  good  cause  exists  for  making 
this  rule  effective  upon  publication  in 
the  Federal  Register.  These  regulations 
implement  section  207  of  Public  Law 
107-273,  which  took  effect  on  the  first 
day  of  the  first  pay  period  beginning  on 
or  after  May  2,  2003.  Certain  provisions 
cannot  be  applied,  however,  unless 
OPM  issues  implementing  regulations. 
The  waiver  of  the  requirements  for 
proposed  rulemaking  and  a  delay  in  the 
effective  date  are  necessary  to  ensure 
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timely  implementation  of  the  law  as 
intended  by  Congress. 

Regiilatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

E.0. 12866.  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  575 

Government  employees,  Wages. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 

m  Accordingly,  0PM  is  amending  part 
575  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  575— RECRUITMENT  AND 
RELOCATION  BONUSES,  RETENTION 
ALLOWANCES,  SUPERVISORY 
DIFFERENTIALS,  AND  EXTENDED 
ASSIGNMENT  INCENTIVES 

■  1.  The  authority  citation  for  part  575  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  1104(a)(2),  5753.  5754, 
5755,  and  5757;  Pub.  L.  107-273, 116  stat. 
1780;  sees.  302  and  404  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(FEPCA),  Pub.  L.  101-509, 104  Stat.  1462  and 
1466,  respectively;  E.O.  12748,  3  CFR,  1992 
Comp.,  p.  316. 

■  2.  A  new  subpart  E  is  added  to  read  as 
follows: 

Subpart  E— Extended  Assignment 
Incentives 

Sec.  -' 

575.501  Purpose. 

575.502  Definitions. 

575.503  Who  may  approve  the  payment  of 
an  extended  assignment  incentive? 

575.504  What  requirements  must  an  agency 
satisfy  before  authorizing  the  payment  of 
an  extended  assignment  incentive? 

575.505  What  criteria  must  an  agency  use  to 
determine  who  will  receive  an  extended 
assignment  incentive? 

575.506  When  is  an  agency  prohibited  from 
paying  an  extended  assignment 
incentive? 

575.507  What  is  the  maximum  extended 
assignment  incentive  that  may  be  paid 
for  a  period  of  service? 

575.508  What  is  the  maximiun  amount  of 
service  that  may  be  covered  by  an 
extended  assignment  incentive? 

575.509  Is  an  extended  assignment 
incentive  considered  basic  pay  for  any 
purpose? 

575.510  What  requirements  are  associated 
with  service  agreements? 

575.511  What  happens  when  an  employee 
is  involuntarily  separated  or 


involuntarily  reassigned  prior  to 
completion  of  the  service  period? 

575.512  When  may  an  agency  terminate  a 
service  agreement? 

575.513  What  are  the  agency'sand  the 
employee's  obligations  when  an 
employee  fails  to  fulfill  the  terms  of  a 
service  agreement? 

575.514  What  are  an  agency's  monitoring 
responsibilities? 

575.515  What  records  and  reports  are 
reouired? 

Subpart  E— Extended  Assignment 
Incentives 

§575.501    Purpose. 

This  subpart  contains  OPM 
regulations  implementing  5  U.S.C.  5757, 
which  authorizes  the  payment  of 
extended  assignment  incentives.  Subject 
to  the  requirements  of  this  subpart,  an 
agency  may  pay  an  extended  assignment 
incentive  to  eligible  Federal  employees 
assigned  to  positions  located  in  a 
territory  or  possession  of  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands  who  agree  to 
complete  a  specified  additional  period 
of  employment  with  the  agency  in  that 
location. 

§575.502    Definitions. 

In  this  subpart: 

Agency  means  an  "Executive  agency," 
as  defined  in  5  U.S.C.  105. 

Authorized  agency  official  means  the 
head  of  an  agency  or  an  official  who  is 
authorized  to  act  for  the  head  of  the 
agency  in  the  matter  concerned. 

Employee  means  an  employee  of  an 
agency  who  satisfies  the  definition  of 
that  term  in  5  U.S.C.  2105. 

Involuntarily  reassigned  refers  to  a 
reassignment  initiated  by  an  agency 
against  an  employee's  will  and  without 
he  employee's  consent  for  reasons  other 
than  cause  on  charges  of  misconduct, 
delinquency,  or  inefficiency. 

Involuntarily  separated  refers  to  a 
separation  initiated  by  an  agency  against 
an  employee's  will  and  without  the 
employee's  consent  for  reasons  other 
than  cause  on  charges  of  misconduct, 
delinquency,  or  inefficiency.  In 
addition,  when  an  employee  is 
separated  because  he  or  she  declines  to 
accept  reassignment  to  another 
geographic  area  outside  one  of  the 
covered  locations,  the  separation  is 
involuntary  if  the  employee's  position 
description  or  other  written  agreement 
does  not  provide  for  such  reassignment. 
However,  an  employee's  separation  is 
not  involunteiry  if,  after  such  a  written 
mobility  agreement  is  added,  the 
employee  accepts  one  reassignment 
outside  his  or  her  particular  territory, 
possession,  or  commonwealth,  but 


subsequently  declines  another 
reassignment.  An  employee's  separation 
as  a  result  of  disability  retirement,  a 
disability  that  prevents  an  employee 
from  continuing  Federal  service  or  is  the 
basis  for  separation  by  the  agency  as 
determined  by  acceptable  medical 
evidence,  or  the  death  of  an  employee 
is  considered  to  be  an  involuntary 
separation. 

Rate  of  basic  pay  means  the  rate  of 
pay  fixed,  by  law  or  administrative 
action  for  the  position  held  by  an 
employee  before  deductions  and 
exclusive  of  additional  pay  of  any  kind. 
For  example,  a  rate  of  basic  pay  may  not 
include  nonforeign  area  cost-of-living 
allowances  under  5  U.S.C.  5941,  night 
shift  differentials  under  5  U.S.C.  5343(f), 
or  environmental  differentials  under  5 
U.S.C.  5343(c)(4). 

Service  agreement  means  a  written 
agreement  between  an  agency  and  an 
employee  under  which  the  employee 
agrees  to  a  specified  period  of 
employment  with  the  agency  in  a 
partictdar  territory,  possession,  or 
commonwealth  in  return  for  pajTnent  of 
an  extended  assignment  incentive. 

Service  period  means  an  agreed-upon 
period  of  employment  an  employee  is 
obligated  to  complete  under  a  service 
agreement. 

Territory,  possession,  or 
commonwealth  means  a  territory  or  a 
possession  of  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

§  575.503    WTk)  may  approve  ttie  payment 
of  an  extended  assignment  incentive? 

An  authorized  agency  official  must 
review  and  approve  the  offer  of  an 
extended  assignment  incentive  for  an 
employee,  including  the  amount  of  such 
incentive.  The  authorized  agency 
official  must  be  at  a  higher  level  than 
the  official  who  made  the  initial 
decision  to  offer  an  extended 
assignment  incentive,  unless  there  is  no 
official  at  a  higher  level  in  the  agency. 

§  575.504    What  requirements  must  an 
agency  satisfy  before  authorizing  ttie 
payment  of  an  extended  assignment 
incentive? 

Before  paying  an  extended  assignment 
incentive  imder  this  subpart,  an  agency 
must  establish  an  extended  assignment 
incentive  plan.  This  plan  must  include 
the  following  elements: 

(a)  The  designation  of  authorized 
agency  officials  who  must  review  and 
approve  the  payment  of  extended 
assignment  incentives; 

(b)  The  categories  of  employees  which 
are  prohibited  from  receiving  an 
extended  assignment  incentive; 
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(c)  The  criteria  that  must  be  met  or 
considered  in  authorizing  extended 
assignment  incentives,  including 
criteria  for  determining  the  size  of  an 
incentive; 

(d)  The  requirements  governing 
service  agreements,  including  the 
obligations  of  the  agency  and  the 
employee  when  the  service  period  is  not 
completed; 

(e)  The  procedures  for  paying 
extended  assignment  incentives;  and  . 

(f)  Documentation  and  recordkeeping 
requirements  sufficient  to  allow 
reconstruction  of  the  action. 

{575.505    What  critwla  must  an  agency 
use  to  detannina  wtw  will  racaiva  an 
axtanded  aasignmant  Incantiva? 

(a)  An  agency  must  base  the  payment 
of  an  extended  assignment  incentive  on 
a  written  determination  that — 

(1)  The  eligible  employee  has 
completed  at  least  2  years  of  continuous 
service  immediately  before  the 
commencement  of  the  service  agreement 
in  one  or  more  civil  service  positions 
located  in  a  particular  territory, 
possession,  or  commonwealth; 

(2)  It  is  in  the  best  interest  of  the 
Government  to  encourage  the  employee 
to  complete  a  specified  additional 
period  of  employment  with  the  agency 
in  that  location;  and 

(3)  Replacing  the  employee  with 
another  employee  possessing  the 
required  qualifications  and  experience 
would  be  difficult. 

(b)  In  determining  whether  it  is  in  the 
best  interest  of  the  Government  to  retain 
an  employee  under  paragraph  (a)(2]  of 
this  section,  an  agency  may  consider 
how  the  employee's  departiire  would 
affect  the  agency's  ability  to  operate 
effectively  or  to  carry  out  an  activity  or 
perform  a  function  which  the  agency 
deems  essential  to  its  mission. 

(c)  Any  determination  to  approve  an 
extended  assignment  incentive  must  be 
made  on  a  case-by-case  basis  for  each 
employee.  However,  an  agency  may 
consider  common  factors  that  apply  to 
a  category  of  employees,  such  as  past 
recruitment  and  retention  problems  or 
the  anticipation  of  such  problems  in  the 
future. 

1575.506    Whan  Is  an  agancy  prahibltad 
from  paying  an  axtanded  assignment 
InoaiMva? 

(a)  An  extended  assignment  incentive 
may  not  be  paid  to  the  head  of  an 
agency,  including  an  agency  headed  by 
a  collegial  body  composed  of  two  or 
more  individual  members. 

(b)  An  agency  may  not  begin  paying 
an  extended  assignment  incentive  to  an 
otherwise  eligible  employee  who  is 
fulfilling  the  requirements  of  a  service 


agreement  for  ihe  payment  of  a 
recruitment  oij  relocation  bonus  or  who 
is  receiving  a  Betention  allowance.  (See 
5  CFR  part  575,  subparts  A,  B,  and  C.) 


i  the  maximum  extended 
I  that  may  be  paid  for 


S  575.507 

assignment  ir 

a  period  of  service? 

(a)  The  total  amount  of  extended 
assignment  incentive  payments  that 
may  be  paid  far  a  service  period  may 
not  exceed  thai  greater  of — 

(1)  An  amou  nt  equal  to  25  percent  of 
the  annual  rat(  of  basic  pay  of  the 
employee  at  ti  e  beginning  of  the  service 
period  times  t*e  number  of  years 
(including  frac  tions  of  a  year)  in  the 
service  period  or 

(2)  $15,000  ]  ler  year  (including 
fractions  of  a  5  ear)  in  the  service  period. 

(b)  For  hour  y  rate  employees  who  do 
not  have  a  sch  iduled  annual  rate  of 
basic  pay,  the  uinual  rate  in  paragraph 
(a)  of  this  sect!  an  is  computed  by 
multiplying  th  3  applicable  hourly  rate 
in  effect  at  the  beginning  of  the  service 
period  by  2,08 '  hours. 

(c)  The  num  jer  of  years  in  the  service 
period  is  comj  uted  by  dividing  the  total 
number  of  cal«  ndar  days  in  the  service 
period  (as  esta  ilished  under 

§  575.510(a))  b  /  365  and  roimding  the 
result  to  two  d  3cimal  places.  For 
example,  a  ser  rice  period  covering  39 
biweekly  pay  ]  eriods  equals  546  days, 
and  546  days  (  ivided  by  365  days 
equals  1.50  yei  js. 


§575.508  Wha: 
service  that  nw ' 
assignment  Incentive? 

An  employ 
or  more  extended 


'  agreem  ents 


sen  ice 


service 
agency  for 
territory,  possession 
may  not  excee  i 
purpose,  a  yea  • 
resulting  in  a 
days. 


is  the  maximum  amount  of 
be  covered  by  an  extended 


's  total  service  under  one 
assignment  incentive 
with  a  particular 
in  a  particular 

or  commonwealth 
5  years.  For  this 
is  equal  to  365  days, 
1 3tal  service  limit  of  1,825 


§  575.509  is  ati  extended  assignment 
incentive  considered  basic  pay  for  any 
purpose?  I 

No,  an  extended  assignment  incentive 
is  not  considered  part  of  an  employee's 
rate  of  basic  pay  for  any  purpose,  nor  is 
it  included  for  the  purpose  of 
calculating  a  lamp-sum  payment  for 
annual  leave  liider  5  CFR  550.1205. 

§  575.51 0    Whal  requirements  are 
associated  wtthi  service  agreements? 

(a)  Before  pajying  an  extended 
assignment  incentive,  the  agency  must 
require  the  embloyee  to  sign  a  written 
service  agreen^nt  to  complete  a 
specified  period  of  employment  with 
the  agency  in  a  particular  territory, 
possession,  or  pommonwealth.  The 


service  period  must  meet  the  following 
conditions: 

(1)  The  service  period  must  begin  on 
the  first  day  of  a  pay  period  and  end  on 
the  last  day  of  a  pay  period;  and 

(2)  The  service  period  must  not  cause 
an  employee  to  exceed  the  5-year 
lifetime  limitation  described  in 
§575.508. 

(b)  In  addition  to  the  service 
requirement  in  paragraph  (a)  of  this 
section,  the  service  agreement  may 
specify  other  terms  and  conditions  of 
employment  applicable  to  the 
employee.  For  example,  the  service 
agreement  may  specify  the  employee's 
work  schedule,  type  of  position,  and 
performance  level.  In  addition,  the 
service  agreement  may  address  the 
extent  to  which  periods  of  time  on  a 
detail,  in  a  nonpay  status,  or  in  a  paid 
leave  status  are  creditable  towards  the 
completion  of  the  service  period. 

(c)  The  service  agreement  must 
specify  the  method  of  payment  of  an 
extended  assignment  agreement.  The 
agency  may  choose  to  pay  an  extended 
assignment  incentive  in  an  initial  lump- 
sum payment  at  the  beginning  of  the 
service  period,  in  installments  at  the 
end  of  specified  periods  throughout  the 
service  period  (biweekly,  monthly, 
quarterly,  etc.),  in  a  lump-sum  payment 
at  the  end  of  the  entire  service  period, 
or  through  a  combination  of  payment 
methods. 

(d)  The  service  agreement  must 
include  the  conditions  under  which  the 
employee  would  be  required  to  repay  an 
extended  assignment  incentive  imder 
§575.513. 

(e)  The  service  agreement  must 
specify  the  conditions  imder  which  the 
payment  of  an  extended  assignment 
incentive  may  be  terminated- by  the 
agency  under  §  575.512. 

(f)  The  service  agreement  must  specify 
the  conditions  under  which  the  agency 
may  be  obligated  to  pay  an  additional 
incentive  payment  for  partially 
completed  service,  as  provided  in 

§  575.513(d). 

(g)  The  service  agreement  must 
specify  the  conditions  under  which  the 
agency  may  impose  a  repayment  penalty 
under  §  575.513(e)  for  an  employee  who 
fails  to  fulfill  the  terms  of  the  service 
agreement. 

(h)  The  service  agreement  must 
specify  the  conditions  imder  which  the 
agency  may  be  obligated  to  pay  an 
incentive  payment  attributable  to  some 
or  all  of  the  employee's  uncompleted 
service  for  employees  covered  by 
§575.511  or  §575.512. 
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§  575.51 1    What  happens  when  an 
employee  is  Involuntarily  separated  or 
involuntarily  reassigned  prior  to  completion 
of  the  service  period? 

An  employee  who  is  voluntarily 
separated  or  is  involuntarily  reassigned 
to  a  position  outside  the  particular 
territory,  possession,  or  commonwealth 
involved  is  not  indebted  to  the  Federal 
Government  for  any  extended 
assignment  incentive  pajmients  he  or 
she  has  received.  The  employee  is 
entitled  to  keep  all  incentive  payments 
received  and,  if  applicable,  is  entitled  to 
receive  any  additional  amount 
representing  the  difference  between  the 
amount  received  and  the  prorated  share 
of  the  total  incentive  attributable  to 
completed  service.  The  employee  may 
receive  a  portion  or  all  of  the  incentive 
payment  attributable  to  imcompleted 
service  only  to  the  extent  provided  in 
the  service  agreement. 

§  575.51 2    When  may  an  agency  terminate 
a  service  agreement? 

(a)  An  agency  may  unilaterally 
terminate  a  service  agreement  based 
solely  on  the  business  needs  of  the 
agency.  For  example,  an  authorized 
agency  official  may  terminate  a  service 
agreement  when  the  employee's 
position  is  affected  by  a  reduction  in 
force  or  when  there  are  insufficient 
funds  to  continue  the  planned  incentive 
pajonents. 

(b)  If  an  agency  terminates  a  service 
agreement  under  paragraph  (a)  of  this 
section,  the  employee  is  entitled  to  keep 
all  incentive  payments  received  and,  if 
applicable,  is  entitled  to  receive  any 
additional  amount  representing  the 
difference  between  the  amount  received 
and  the  prorated  share  of  the  total 
incentive  attributable  to  completed 
service.  The  employee  may  receive  a 
portion  or  all  of  the  incentive  payment 
attributable  to  uncompleted  service  only 
to  the  extent  provided  in  the  service 
agreement. 

§  575.51 3    What  are  the  agency's  and  the 
employee's  obligations  when  an  employee 
fails  to  fulfill  the  terms  of  a  service 
-agreement? 

(a)  This  section  does  not  apply  when 
an  employee  is  i  ivolimtarily  separated 
or  involuntarily  reassigned  to  a  position 
outside  the  particular  territory, 
possession,  or  commonwealth  involved, 
as  provided  in  §  575.511  or  when  an 
agency  unilaterally  terminates  a  service 
agreement  under  §575.112. 

(b)  An  employee  is  indebted  to  the 
Federal  Government  and  must  repay  the 
paying  agency  for  an  appropriate 
portion  of  an  extended  assignment 
incentive  received  by  the  employee  if— 


(1)  The  employee  fails  to  complete  the 
period  of  emplojTnent  required  in  his  or 
her  service  agreement;  or 

(2)  The  employee  violates  any  other 
condition  specified  in  the  service 
agreement  that  would  trigger 
termination  of  the  agreement. 

(c)(1)  If  an  employee  does  not  fulfill 
the  terms  of  a  service  agreement  imder 
the  circiunstances  prescribed  in 
paragraph  (b)  of  this  section  and  has 
received  incentive  payments  whose 
value  as  a  percentage  of  the  planned 
total  sum  of  incentive  payments  for  the 
entire  service  period  exceeds  the 
percentage  reflecting  the  portion  of  the 
service  period  completed  by  the 
employee,  lie  or  she  must  repay  the 
excess  payment  and  any  additional 
repayment  penalty  imposed  by  the 
agency  under  paragraph  (e)  of  this 
section. 

(2)  For  example,  consider  an 
employee  who  signed  a  364-day  (26  pay 
period)  service  agreement  and  received 
the  full  amount  of  the  extended 
assignment  incentive  as  an  initial  lump- 
sum payment.  If  the  employee 
voluntarily  leaves  after  20  pay  periods 
(280  days),  the  employee  will  have 
received  100  percent  of  the  total 
extended  assignment  incentive  while 
completing  only  76.9  percent  (280/364) 
of  the  service  period.  The  excess  is  23.1 
percent.  Therefore,  the  employee  must 
repay  23.1  percent  (84/364)  of  the 
incentive.  The  employee  is  entitled  to 
keep  76.9  percent  of  the  incentive, 
unless  the  agency  imposes  an  additional 
repayment  penalty  for  failure  to  fulfill 
the  service  agreement  under  paragraph 
(e)  of  this  section. 

(d)(1)  If  an  employee  does  not  fulfill 
the  terms  of  the  service  agreement  under 
the  circumstances  prescribed  in 
paragraph  (b)  of  this  section  and  has 
received  incentive  payments  whose 
value  as  a  percentage  of  the  planned 
total  sum  of  incentive  payments  for  the 
entire  service  period  is  less  than  or 
equal  to  the  percentage  reflecting  the 
portion  of  the  service  period  completed 
by  the  employee,  the  employee  has  no 
repayment  obligation  unless  the  agency 
imposes  an  additional  repayment 
penalty  under  paragraph  (e)  of  this 
section.  The  agency  may  pay  an 
additional  incentive  payment  for  some 
or  all  of  the  service  completed  by  the 
employee  if  such  additional  payment  is 
required  by  the  service  agreement.  The 
total  amoimt  of  incentive  payments 
received  by  the  employee  may  not 
exceed  the  prorated  share  of  the 
planned  incentive  attributable  to 
completed  service. 

(2)  For  example,  consider  an 
employee  who  signed  a  364-day  (26  pay 
period)  service  agreement  to  receive  a 


total  extended  assignment  payment  of 
$24,501  in  two  equal  installment 
payments— i.e.,  $12,250.50  at  the  end  of 
13  pay  periods  of  completed  service  and 
$12,250.50  at  the  end  of  the  required 
service  period.  If  the  employee 
voluntarily  leaves  after  20  pay  periods 
(280  days),  the  employee  will  have 
received  only  50  percent  of  the  total 
extended  assignment  incentive  while 
completing  76.9  percent  (280/364)  of  the 
service  agreement.  The  agency  may  pay 
the  employee  an  additional  amoimt  of 
up  to  26.9  percent  of  the  incentive 
payment  that  is  attributable  to 
completed  service,  as  allowed  under  the 
terms  of  the  service  agreement, 
assuming  the  agency  does  not  impose  an 
additional  repajrment  penalty  for  failure 
to  fulfill  the  service  period  under 
paragraph  (e)  of  this  section. 

(e)  An  agency  may  impose  an 
additional  repayment  penalty  on  an 
employee  who  does  not  fulfill  the  terms 
of  a  service  agreement.  This  repayment 
penalty  is  in  addition  to  any  repayment 
required  hy  paragraph  (c)  of  this  section. 
The  specific  terms  and  conditions 
governing  the  repayment  penalty  must 
be  included  in  the  service  agreement. 
For  example,  an  agency  may  adopt  a 
schedule  or  formula  that  provides  for 
varying  penalty  amounts  based  on  the 
portion  of  the  service  period  completed 
by  the  employee.  - 

(f)  If  an  employee  fails  to  reimburse 
the  paying  agency  for  the  full  amount 
owed  under  this  section,  the  amount 
outstanding  must  be  recovered  from  the 
employee  under  the  agency's 
regulations  for  collection  by  offset  from 
an  indebted  Government  employee 
under  5  U.S.C,  5514  and  5  CFR  part  550, 
subpart  K,  or  through  the  appropriate 
provisions  for  debt  collection  if  the 
individual  is  no  longer  a  Federal 
employee.  However,  the  head  of  the 
agency  may  waive  the  debt  under  5 
U.S.C.  5584,  if  warranted. 

S  575.51 4    What  are  an  agency's 
monitoring  responsibilities? 

Each  agency  must  monitor  the  use  of 
extended  assignment  incentives  to 
ensure  that  the  agency's  extended 
assignment  incentive  plan  and  the 
payment  of  extended  assignment 
incentives  are  consistent  with  the 
requirements  and  criteria  established 
under  5  U.S.C.  5757  and  this  subpart. 

S  575.51 5    What  records  and  reports  are 
requited? 

(a)  Each  agency  must  keep  a  record  of 
each  determination  required  by  this 
subpart  and  make  such  records  available 
for  review  upon  OPM's  request. 

(b)  Each  agency  must  provide  any 
information  requested  by  0PM  for  its 
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report  to  Congress,  as  required  by  5 
U.S.C.  5757(d).  Before  February  15, 
2006,  each  agency  must  submit  a 
written  report  to  0PM  on — 

(1)  The  agency's  use  of  extended 
assignment  incentives  by  providing  the 
data  required  in  paragraph  (c)  of  this 
section; 

"(2)  Whether  the  use  of  extended 
assignment  incentives  influenced 
employees  to  stay  longer  than  their 
initial  tour  of  duty  at  their  current  duty 
stations;  and 

(3)  The  agency's  recommendations  for 
changes  necessary  to  improve  the 
effectiveness  of  extended  assignment 
incentives. 

(c)  Each  agency  report  must  contain 
the  following  data  for  the  period  from 
May  2.  2003,  to  December  31,  2005: 

(1)  The  number  of  extended 
assignment  service  agreements  that 
commenced  in  each  fiscal  year; 

(2)  The  dollar  amoiuit  expended  on 
extended  assignment  incentives  in  each 
fiscal  year; 

(3)  "The  number  of  employees  who 
declined  an  extended  assignment 
incentive,  by  occupational  series  and 
geographic  location; 

(4)  The  number  of  employees  who 
signed  an  extended  assignment ' 
incentive  service  agreement,  the  total 
amount  of  the  planned  incentives,  and 
the  total  number  of  years  of  agreed-upon 
service,  by  occupational  series  anri 
geographic  location; 

(5)  The  number  of  employees  whose 
service  agreements  were  terminated 
before  completion  of  the  agreed-upon 
service  period,  with  subcounts  showing 
the  number  covered  by  §  575.511, 
§575.512,  and  §575.513,  respectively. 

(6)  The  number  of  employees  who 
incurred  a  repayment  debt  under . 

§  575.513  (including  any  repayment 
penalty  imder  §  575.513(e))  and  the  total 
amount  of  repayment  debt  incurred;  and 

(7)  The  portion  of  the  repayment  debt 
that,  as  of  December  31,  2005 — 

(i)  Has  been  recovered; 

(ii)  Is  subject  to  ongoing  collection 
efforts;  and 

(iii)  Has  been  waived  or  written  off. 
[FR  Doc.  03-23132  Filed  &-11-03;  8:45  am) 

BILLING  COOe  632S-3»-M 


FEDERAL  RESERVE  SYSTEM . 

12  CFR  Part  229 

[ftagulation  CC;  Docket  No.  R-1160] 

Availability  of  Funds  and  Collection  of 
Checks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 


ACTION:  Final  rule;  correction. 


SUMMARY:  On  {September  2,  2003,  the 
Board  of  Governors  published  in  the 
Federal  Regi^er  a  final  rule  amending 
appendix  A  of  Regulation  CC.  The  rule 
removed  the  ijeference  to  the  Pittsburgh 
check  processing  office  of  the  Federal 
Reserve  Bankiof  Cleveland  and 
reassigned  th4  Federal  Reserve  routing 
symbols  currc  ntly  listed  under  that 
office  to  the  head  office  of  the  Federal 
Reserve  Bank  of  Cleveland.  The  rule 
also  replaced  all  references  to  Thomson 
Financial  Publishing  Inc.,  in  appendices 
A  and  E  with  more  general  references  to 
"an  agent  oft  le  American  Bankers 
Association."  This  document  corrects 
the  amendato  y  instructions  for  the 
removal  of  th(  reference  to  Thomson 
Financial  Pub  [ishing  Inc.,  in  appendix, 
E.  The  origins  1  amendatory  instruction 
would  have  ci  lused  the  amended 
sentence  in  section  II. DD.  to  contain 
duplicative  re  terences  to  the  American 
Bankers  Assoi  :iation  agency 
arrangement. 


DATES:  The  c(^rection 
November  1, 
date  of  the 


find 


is  effective  on 
;  :003  (i.e.,  the  effective 
rule).  . 


FOR  FURTHER  I  ^FORMATION  CONTACT: 

Adrianne  G.  1  hreatt,  Counsel  (202/452- 
3554),  Legal  E  ivision.  For  users  of 
Telecommunications  Devices  for  the 
Deaf  (TDD)  o4ly.  contact  202/263-4869. 


INFORMATION:  In  the 
Doc.  03-22333  published 
2,  2003,  make  the 


SUPPLEMENTARY 
final  rule,  FR 
on  September 
following  coriection 

Appendix  E  t^  Part  229 — [Corrected] 


i:; 


in  the  first  and  second 
emiendatory  language 


■  On  page  52078 
columns,  corrsct 
in  amendment  3.  to  read  as  follows: 

3.  Append 
II.DD.  by  Tt 
"Thomson  .  ._ 
agent  for"  anc 
agent  of  in  if 
XVIlI.A.2.b.ii 
removing  the 
Financial  "  ' 
the  phrase 
Bankers 


E  is  amended  in  section 
remdving  the  phrase 
Fiiancial  Publishing  Inc.,  as 
adding  the  phrase  "an 
place,  and  in  sections 
and-XXII.B.2.b.i.by 
jhrase  "Thomson 

ling  Inc."  and  adding 
agent  of  the  American 
Assoiiation"  in  its  place. 

Board  of  Governors  of  the 
System,  September  8,  2003. 


iti 


Pub  ish 


ail 


^tle 


By  order  of 
Federal  Reserve 

Jennifer  J.  John  ion 

Secretary  of  the  Board. 

IFR  Doc.  03-23: 139  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  621iM>1-P 


DEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM254;  Special  Conditions  No. 
25-246-SC] 

Special  Conditions:  Cessna  IModel  680 
Sovereign;  Side-Facing  Single- 
Occupant  Seats 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Model  680 
Sovereign  airplane.  This  airplane  will 
have  a  novel  or  unusual  design 
feature(s)  associated  with  side-facing 
single-occupant  seats.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  October  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2145,  facsimile 
(425) 227-1149. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  24,  1999,  Cessna 
Aircraft  Company,  One  Cessna 
Boulevard.  Wichita,  KS  67277,  applied 
for  type  certificate  for  their  new  Cessna 
Model  680  Sovereign  airplane.  The 
Model  680  Sovereign  is  a  twin-engine 
pressurized  executive  jet  airplane  with 
standard  seating  provisions  for  12 
passenger/crew  and  allowance  for 
baggage  and  optional  equipment.  This 
airplane  will  have  a  maximum  takeoff 
weight  of  30,000  pounds  with  a 
wingspan  of  63.1  feet  and  will  have  two 
aft-mounted  Pratt  &  Whitney  306C 
engines. 

The  Cessna  Model  680  offers  interior 
arrangements,  which  include  single- 
occupant  side-facing  seat  installations. 
These  seats  are  installed  on  the  LH  and 
RH  side  of  the  cabin's  forward  section, 
forward  of  and  opposite  to  the  entry 
door  respectively.  Dynamic  testing  of  all 
seats  approved  for  occupancy  during 
takeoff  and  landing  is  required  by  14 
CFR  25.562.  The  pass/fail  criteria  for  the 
testing  developed  in  Amendment  25-64 
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to  §  25.562  focused  primarily  on  fore/ 
aft-facing  seats.  Side-facing  seating 
installations  were  not  adequately 
addressed  for  transport  category 
airplanes  in  this  Amendment. 
These  special  conditions  are 
applicable  to  single-occupant  side- 
facing  seats  only.  They  are  not  intended 
to  be  used  for  multiple-occupant  side- 
facing  divans  or  sofas,  as  they  do  not 
account  for  possible  interaction  among 
the  occupants. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17. 
the  Cessna  Aircraft  Company  must  show 
that  the  Model  680  Sovereign  airplane 
meets  the  applicable  provisions  of  14 
CFR  part  25,  effective  February  1, 1965, 
as  amended  by  Amendments  25-1 
through  25-98;  14  CFR  part  34.  effective 
September  10,  1990.  as  amended  by  any 
amendment  in  effect  on  the  date  of 
certification. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Cessna  Model  680  Sovereign 
airplane  because  of  a  novel  or  unusual 
design  featiue,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Cessna  Model  680 
Sovereign  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  CFR  part  34  and  the  noise 
certification  requirements  of  14  CFR 
part  36,  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  t\'pe 
certification  basis  in  accordance  with 
§21.17{aK2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model. 

Novel  or  Unusual  Design  Features 

The  Cessna  Model  680  offers  interior 
arrangements,  which  include  single- 
occupant  side-facing  seat  installations. 
These  seats  are  installed  on  the  LH  and 
RH  side  of  the  cabin's  forward  section, 
forward  and  opposite  to  the  entry  door 
respectively.  Dynamic  testing  of  all  seats 
approved  for  occupancy  during  takeoff 
and  landing  is  required  by  §  25.562.  The 
pass/fail  criteria  for  the  testing 


developed  in  Amendment  25-64  to 
§  25.562  focused  primarily  on  fore/aft- 
facing  seats.  Side-facing  seating 
installations  were  not  adequately 
addressed  for  transport  category 
airplanes  in  this  Amendment. 

Discussion 

The  following  injury  criteria  and 
testing  represent  the  minimum 
acceptable  standards  for  certification  of 
the  Model  680  single-occupant  side- 
facing  seats,  and  are  to  be  included  as 
requirements  in  these  special 
conditions.  However,  the  existing 
requirements  call  for  a  "no  yaw"  test 
condition.  Cessna  will  demonstrate 
values  of  thoracic  trauma  index  (TTI) 
and  lateral  pelvic  acceleration  (LPA)  for 
a  "10  degree  yaw"  for  which  it  has  some 
test  data.  In  this  case,  Cessna  must  show 
the  "10  degree  yaw"  yields  results  that 
will  only  differ  slightly  from  the  "no 
yaw"  condition  and  that  these 
differences  would  not  be  of  such 
magnitude  as  to  exceed  the  maximum 
allowable. 

Proposed  Injury  Criteria 

(a)  Existing  Criteria.  As  referenced  by 
§  25.785(b),  all  injury  protection  criteria 
of  §§,25. 562(c)(1)  through  (c)(6)  apply  to 
the  occupants  of  the  single-occupant 
side-facing  seats.  Head  injury  criteria 
(HIC)  assessments  are  only  required  for 
head  contact  with  the  seat  and/or 
adjacent  structures. 

(b)  Body-to-wall/furnishing  contact. 
The  seat  must  be  installed  aft  of  a 
structure  such  as  an  interior  wall  or 
furnishing  that  will  contact  the  pelvis, 
upper  arm,  chest,  or  head  of  an 
occupant  seated  next  to  the  structm-e.  A 
conservative  representation  of  the 
structure  and  its  stiffness  must  be 
included  in  the  tests.  It  is 
recommended,  but  not  required,  that  the 
contact  siu'face  of  this  structure  be 
covered  with  at  least  two  inches  of 
energy  absorbing  protective  padding 
(foam  or  equivalent),  such  as  Ensolite. 

(c)  Thoracic  Trauma.  Testing  with  a 
Side  Impact  Dummy  (SID),  as  defined 
by  49  CFR  Part  572.  Subpart  F.  or  its 
equivalent,  must  be  conducted  and  TTI 
injury  criteria  acquired  with  the  SID 
must  be  less  than  85,  as  defined  in  49 
CFR  Part  572.  Subpart  F.  Side  Impact 
Dummy  TTI  must  be  processed  as 
defined  in  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  Part  571.214.  section 
S6.13.5.  Rational  analysis,  comparing  an 
installation  with  another  installation 
where  TTI  data  were  acquired  and 
found  acceptable,  may  also  be  viable. 

(d)  Pelvis.  Pelvic  lateral  acceleration 
must  not  exceed  130g.  pelvic 
acceleration  data  must  be  processed  as 


defined  in  FMVSS  Part  571.214,  section 
S6.13.5 

(f)  Shoulder  Strap  Loads.  Where 
upper  torso  straps  (shoulder  straps)  are 
used  for  sofa  occupants,  tension  loads  in 
individual  straps  must  not  exceed  1.750 
pounds.  If  dual  straps  are  used  for 
restraining  the  upper  torso,  the  total 
strap  tension  loads  must  not  exceed 
2.000  pounds. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  25-03-03-SC  for  the 
Cessna  Model  680  Sovereign  airplane 
was  published  in  the  Federal  Register 
on  May  15.  2003  (68  FR  26237).  No 
comments  were  received. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Cessna 
Model  680  Sovereign  airplane.  Should 
Cessna  Aircraft  Company  apply  at  a 
later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  welL 

.  Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the  ' 
Cessna  Model  680  Sovereign  airplane.  It 
is  not  a  rule  of  general  applicability,  and 
it  affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
44702,  44704. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  Cessna  Aircraft  Company 
Model  680  Sovereign  airplai?e. 

The  minimum  acceptable  standards  of 
injury  criteria  and  testing  requirements 
for  dynamic  certification  of  the  Model 
680  side-facing  single-occupant  seats  are 
as  follows: 

(a)  Existing  Criteria.  As  referenced  by 
§  25.785(b),  all  injurj'  protection  criteria 
of  §§  25.5"62(c)(l)  through  (c)(6)  apply  to 
the  occupants  of  the  side-facing  seats. 
Head  injury  criteria  (HIC)  assessments 
are  only  required  for  head  contact  with 
the  seat  and/or  adjacent  structiues. 

(b)  Body-to-wall/fumishing  contact. 
The  seat  must  be  installed  aft  of  a 
structure  such  as  an  interiol^wall  or 
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furnishing  that  will  contact  the  pelvis, 
upper  arm,  chest,  or  head  of  an 
occupant  seated  next  to  the  structure.  A 
conservative  representation  of  the 
structure  and  its  stiffiiess  must  be 
included  in  the  tests.  It  is 
recommended,  but  not  required,  that  the 
contact  siu-face  of  this  structure  must  be 
covered  with  at  least  two  inches  of 
energy  absorbing  protective  padding 
(foam  or  equivalent),  such  as  Ensolite. 

(c)  Thoracic  Traiuna.  Testing  with  a 
Side  Impact  Ehunmy  (SID),  as  defined 
by  49  CFR  Part  572,  Subpart  F,  or  its 
equivalent,  must  be  conducted  and  TTI 
injury  criteria  acquired  with  the  SID 
must  be  less  than  85,  as  defined  in  49 
CFR  Part  572,  Subpart  F.  SID  TTI  must 
be  processed  as  defined  in  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
Part  571.214,  section  S6.1 3.5.  Rational 
analysis,  comparing  an  installation  with 
another  installation  where  TTI  data 
were  acquired  and  foimd  acceptable, 
may  also  be  viable. 

'    (d)  Pelvis.  Pelvic  lateral  acceleration 
must  not  exceed  130g,  pelvic 
acceleration  data  must  be  processed  as 
defined  in  FMVSS  Part  571.214,  section 
S6.13.5 

(f)  Shoulder  Strap  Loads.  Where 
upper  torso  straps  (shoulder  straps)  are 
used  for  occupants,  tension  loads  in 
individual  straps  must  not  exceed  1,750 
poimds.  If  dual  straps  are  used  for 
restraining  the  upper  torso,  the  total 
strap  tension  loads  must  not  exceed    ' 
2,000  pounds. 

Issued  in  Renton,  Washington,  on 
September  3,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-23293  Filed  9-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[DocicM  No.  FAA-2003-16026;  Airspace 
Dociwt  No.  03-ACE-70] 

Modification  of  Class  D  Airspace;  and 
Modification  of  aass  E  Airspace;  St. 
Joseph,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  Area  Navigation  (RNAV) 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SIAPs)  have  been 
developed  to  serve  Rosecrans  Memorial 


Airport,  St.  Joa  aph,  MO.  Also,  several 
existing  SIAPs  serving  Rosecrans 
Memorial  Airport  have  been  amended. 
An  examinaticti  of  controlled  airspace 
for  St.  Joseph,  MO  revealed 
discrepancies  m  the  legal  descriptions 
for  the  St.  Joseph.  MO  Class  D  and  Class 
E  airspace  area 
The  intended 
provide  contrc 
appropriate  dii 
aircraft  execut 
Memorial  Airp 
discrepancies : 


effect  of  this  rule  is  to 
led  airspace  for 
ensions  to  protect 
g  SIAPs  to  Rosecrans 
rt.  It  also  corrects 
the  legal  descriptions 
of  St.  Joseph,  NJEO  Class  D  and  Class  E 
airspace  areas  i  ind  brings  the  airspace 
areas  and  legal  descriptions  into 
compliance  wi  h  FAA  Orders. 
DATES:  This  dii  ect  final  rule  is  effective 
on  0901  UTC, :  )ecember  25,  2003. 
Comments  for  nclusion  in  the  Rules 
Docket  must  b(  received  on  or  before 
October  23,  20i  13. 

ADDRESSES:  Sei  id  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  D  jpartment  of 
Transportation  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Y  ju  must  identify  the 
docket  number  FAA-2003-16026/ 
Airspace  Dock(  t  No.  03-ACE-70,  at  the 
beginning  of  yt  ur  comments.  You  may 
also  submit  coi  tmients  on  the  Internet  at 
http://dms.dot.  gov.  You  may  review  the 
public  docket  c  ontaining  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  ]  lerson  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  throuj  h  Friday,  except  Federal 
holidays.  The  I  locket  Office  (telephone 
1-800-647-55;  7)  is  on  the  plaza  level 
of  the  Departm  mt  of  Traiisportation 
NASSIF  Buildi  ig  at  the  above  address. 
FOR  FURTHER  IN  FORMATION  CONTACT: 
Brenda  Mumpt  r,  Air  Traffic  Division, 
Airspace  Branc  i,  ACE-520A,  DOT 
Regional  Head<  uarters  Building,  Federal 
Aviation  Admi  listration,  901  Locust, 
Kansas  City,  M  3  64106;  telephone: 
(816) 329-2524 . 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  D  airspac }  area,  the  Class  E 
airspace  area  d  isignated  as  an  extension 
to  the  Class  D  a  irspace  area  and  the 
Class  E  airspac  s  area  extending  upward 
fi-om  700  feet  a  )ove  the  surface  of  the 
earth  at  St.  Jose  ph,  MO.  RNAV  (GPS) 
'  RWY  35,  ORIG  NAL  SIAP;  RNAV  (GPS) 
RWY  17,  ORIGINAL  SIAP;  VOR/DME  or 
TACAN  RWY  35,  ORIGINAL  SIAP;  ILS 
or  LOG  RWY  3$,  AMENDMENT  31 


SIAP;VORor' 
AMENDMENT 


ACANRWY17, 
14  SIAP;  LOG  BC  RWY 
17,  AMENDME  SJT  9  SLAP  and  NDB 
RWY  35,  AME]  IDMENT  28F  SIAP  have 
been  developed  to  serve  Rosecrans 
Memorial  Airp  >rt,  St.  Joseph,  MO.  The 


\. 


St.  Joseph,  MO  controlled  airspace  areas 
must  be  tailored  to  contain  aircraft 
executing  the  approach  procedures.  An 
examination  of  controlled  airspace  for 
St.  Joseph,  MO  revealed  discrepancies 
in  the  legal  descriptions  for  the  St. 
Joseph,  MO  Class  D  and  Class  E  airspace 
areas.  This  action  corrects  the 
discrepancies  and  brings  the  airspace 
areas  and  their  legal  descriptions  into 
compliance  with  FAA  Order  7400. 2E, 
Procedures  for  Handling  Airspace 
Matters.  The  areas  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  D 
airspace  areas  are  published  in 
paragraph  5000  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  areas  designated 
as  an  extension  to  a  Class  D  or  Class  E 
surface  area  and  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraphs  6004  and  6005 
respectively  of  the  same  FAA  Order. 
The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final     • 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docimient 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


Federal  Register /VoL^8.  No.  177/ Friday.  September  12,  2003 /Rules  and  Regulations         53675 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  niunbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stemiped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16026/Airspace 
Docket  No.  03-ACE-70."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATIONS  OF  CLASS 
A,  CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ACE  MO  D  SL  Joseph,  MO 

St.  Joseph,  Rosecrans  Memorial  Airport,  MO 
(Lat.  39''46'19''N.,  long.  94''54'35"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,300  feet  MSL 
within  a  4.3-mile  radius  of  Rosecrans 
Memorial  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6004    Class  E  Airspace 

Designated  as  an  Extension  to  a  Class  D 
or  Class  E  Surface  Area. 


ACE  MO  E4  St.  Joseph,  MO 

St.  Joseph,  Rosecrans  Memorial  Airport,  MO 

(Lat.  39''46'19''N.,  long.  94°54'35"W.) 
St.  Joseph  VORTAC 

(Lat.  39°57'38'N..  long.  94°55'31''W.) 
TARIO  LOM 

(Ut.  39°40'33''N.,  long.  94''54'25'W.) 
St.  Joseph  LOG 
(Lat.  39°47'16'N.,  long.  94°54'25''W.) 
That  airspace  extending  upward  from  the 
smface  within  1.8  miles  each  side  of  the  St. 
Joseph  ILS  localizer  south  course  extending 
frt)m  the  4.3-mile  radius  of  Rosecrans 
Memorial  Airport  to  the  TARIO  LOM  and 
within  1.4  miles  each  side  of  the  St.  Joseph 
VORTAC  175°  radial  extending  from  the  4.3- 
mile  radius  of  the  airport  to  4.7  miles  north 
of  the  airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5  St.  Joseph,  MO 

St.  Joseph,  Rosecrans  Memorial  Airport,  MO 

(Lat.  39°46'19'N.,  long.  94°54'35''W.) 
St.  Joseph  VORTAC 

(Ut.  39°57'38'N..  long.  94°55'31''W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile 
radius  of  Rosecrans  Memorial  Airport  and 
within  3.8  miles  each  side  of  the  St.  Joseph 
VORTAC  176°  radial  extending  from  the  6.8- 
mile  radius  of  the  airport  to  12.1  miles  south 
of  the  airport. 


Issued  in  Kansas  City,  MO  on  August  29, 
2003. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-23298  Filed  9-ll-03;*:45  am] 

nUJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlctratlon 
14  CFR  Part  71 

[Doctet  No.  FAA-2003-15459;  Airspace 
Doclcet  No.  03-ACE-57] 

Modification  of  Class  E  Airspace;  West 
Union.  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at  West 
Union,  lA. 

EFFECTIVE  DATE:  0901  UTC,  October  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C.  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  29,  2003  (68  FR  44453). 
The  FAA  uses  the  direct  final 
rulemaking  procedme  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  30,  2003.  No  adverse  conunents 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  September 
2,2003. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-23299  Filed  9-11-03;  8:45  am] 
BiLUNG  CODE  4910-13-M 


53676         Federal  Register /Vol.  68,  No.  177 /Fr  day,  September  12,  2003 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminntration  Federal  Aviation  Administration  Federal  Aviation  Administration 

14CFRPart71  14CFRPart7l  14CFRPart71 


[Docket  No.  FAA-2003-15460;  Airspace 
Docltet  No.  03-ACE-58] 

Modification  of  Class  E  Airspace; 
Aurora,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Aurora,  MO. 

EFFECTIVE  DATE:  0901  UTC,  October  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(816)  329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  29,  2003  (68  FR  44454) 
and  subsequently  published  a  correction 
to  the  direct  final  rule  in  the  Federal 
Register  on  August  18,  2003  (68  FR 
49350).  The  FAA  uses  the  direct  final 
rulemciking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  30,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  September 
2,  2003. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division  Centra]  Region. 
[FR  Doc.  03-23300  Filed  9-11-03;  8:45  am] 

BILLING  CODE  4910-13-M 


[Docket  No.  FAi  -2003-15458;  Airspace 
Docket  No.  03->  ,CE-56] 

Modification  a  f  Class  E  Airspace; 
Webster  City,  A 


AGENCY:  Federi  il 
Administratioi 


ACTION:  Direct 
effective  date. 


Aviation 
(FAA),  DOT. 


inal  rule;  confirmation  of 


SUMMARY:  This  document  confirms  the 
effective  date  c  f  the  direct  final  rule 
which  revises  i  ^lass  E  airspace  at 
Webster  City, 

EFFECTIVE  DATI 
2003. 


T' 


0901  UTC,  October  30, 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolpti,  Air  Traffic  Division, 
Airspace  Brandh.  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Admi  nistration,  901  Locust, 
Kansas  City,  MD  64106;  telephone: 

-  (816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  con  ments  in  the  Federal 
Register  on  Jul  r  29,  2003  (68  FR  44452). 
The  FAA  uses  he  direct  final 
rulemaking  pre  cedure  for  a  non- 
.  controversial  n  lie  where  the  FAA 
believes  that  th  ere  will  be  no  adverse 

-  public  commei  t.  This  direct  final  rule 
advised  the  pu'  die  that  no  adverse 
cornments  wem  anticipated,  and  that 
unless  a  writtei  i  adverse  comment,  or  a 
written  notice  ( if  intent  to  submit  such 
an  adverse  com  ment,  were  received 
within  the  com  ment  period,  the 
regulation  wou  d  become  effective  on 
October  30,  20(  3.  No  adverse  comments 
were  received,  md  thus  this  notice 
confirms  that  t  lis  direct  final  rule  will 
become  effectiv  e  on  that  date. 

Kansi  IS  City,  MO  on  August  29, 


Issued  in 
2003. 

Herman  J.  Lyons  Jr., 

Manager,  Air  Tra  Ji 
[FR  Doc.  03-232J  7 
BILUNG  CODE  491&-  l^-M 


^ic  Division,  Central  Region. 
Filed  9-11-03;  8:45  am] 


[Docket  No.  FAA-2003-15457;  Airspace 
Docket  No.  03-ACE-55] 

Modification  of  Class  E  Airspace; 
Waterloo,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  dociunent  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Waterloo,  LA. 

EFFECTIVE  DATE:  0901  UTC,  October  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  29,  2003  (68  FR  44451). 
The  FAA  uses  the  direct  final 
rulemaking  procedine  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
conmients  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  30,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  Qty,  MO  on  August  29, 
2003. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-23296  Filed  9-11-03;  8:45  am] 
BILUNG  CODE  4910-1^ 
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DEPARTMENT  OF  JUSTICE 
Dmg  Enforcement  Administration 

21  CFR  Part  1308 
[DEA-236F] 

Scheduies  of  Controlled  Substances: 
Exempt  AnatMiic  Steroid  Products 

agency:  Drug  Enforcement 
Administration  (DEA),  Department  of 
Justice. 

ACTION:  Final  rule;  reinstatement  of 
exemptions. 

summary:  The  DEA  is  withdrawing  the 
suspension  of  the  interim  rule 
published  on  June  13,  2003  and 
reinstating  the  order  published  on 
January  15,  2003  designating  two 
pharmaceutical  preparations  as  exempt 
anabolic  steroid  products  under  the 
Controlled  Substances  Act  (CSA).  The 
current  action  is  being  taken  after 
reconsidering  the  application  for 
exemption  in  light  of  the  comments  and 
objections  filed  and  other  relevant 
information.  This  action  is  part  of  the 
ongoing  implementation  of  the  Anabolic 
Steroids  Control  Act  (ASCA)  of  1990. 
EFFECTIVE  DATE:  September  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ASCA  of  1990  (Title  XDC  of 
Public  Law  101-647)  placed  anabolic 
steroids  into  Schedule  III  of  the  CSA  (21 
U.S.C.  812).  Section  1903  of  the  ASCA 
provides  that  the  Attorney  General  may 
exempt  products  which  contain 
anabolic  steroids  from  all  or  any  part  of 
the  CSA  (21  U.S.C.  801  et  seq.)  if  the 
products  have  no  significant  potential 
for  abuse.  The  authority  to  exempt  these 
products  was  delegated  from  the 
Attorney  General  to  the  Administrator 
of  the  Drug  Enforcement  Administration 
(28  CFR  0.1009b),  who,  in  turn, 
redelegated  this  authority  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (28  CFR  appendix  to 
subpart  R,  Section  7,  paragraph  (g)).  The 
procedure  for  implementing  this  section 
of  the  ASCA  is  found  in  §  1308.33  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

In  conformance  with  §  1308.33  of 
Title  21  of  the  Code  of  Federal 
Regulations,  an  application  was 
received  from  Syntho  Pharmaceuticals, 


Inc.  to  exempt  two  of  their  anabolic 
steroid  products,  Syntest  H.S.  and 
Syntest  D.S.  This  application  was 
forwarded  to  the  Assistant  Secretary  for 
Health,  Department  of  Health  and 
Human  Services  (HHS)  for  her 
evaluation.  Upon  the  recommendation 
of  HHS  and  other  relevant  information, 
the  DEA  published  an  interim  rule  and 
request  for  comments  (68  FR  1964, 
January  15,  2003)  in  which  the  Deputy 
Assistant  Administrator  ordered  the 
products  to  be  added  to  the  list  of 
exempt  anabolic  steroids. 

DEA  received  two  comments  from 
interested  persons  that  raised  issues 
regarding  findings  of  fact  or  conclusions 
of  law  upon  which  this  order  was  based. 
As  set  forth  in  21  CFR  1308.33(d),  the 
Deputy  Assistant  Administrator 
immediately  suspended  the 
effectiveness  of  this  order  until  she 
reconsidered  the  application  in  light  of 
the  comments  and  objections  filed. 

Reinstatement  of  Order  To  Add 
Anabolic  Steroid  Products  to  the  List  of 
Products  Exempted  From  Application 
of  the  CSA 

A  preparation  containing  an  anabolic 
steroid  may  be  exempted  from  the 
requirements  of  the  CSA  if  it  has  no 
significant  potential  for  abuse. 
Accordingly,  the  DEA  is  responding 
only  to  those  aspects  of  the  comments 
received  that  raise  the  issue  of  abuse 
potential  of  Syntest  H.S.  and  Syntest 
D.S.  One  commenter  made  reference  to 
the  abuse  of  anabolic  steroids,  in 
general.  Although  the  abuse  of  anabolic 
steroids  is  of  great  concern  to  the  DEA, 
no  information  was  presented  to  alter 
the  initial  findings  that  the  products  do 
not  possess  a  significant  potential  for  ■ 
abuse.  The  second  commenter  alleged 
that  Syntho  Pharmaceutical,  Inc. 
distributed  the  products  as  exempt 
preparations  prior  to  the  exemptions 
being  granted;  however,  there  is  no 
evidence  of  any  abuse  or  significant 
potential  for  abuse  of  the  products  as  a 
result  of  this  activity  by  the  company. 
Thus,  after  a  thorough  review  and 
investigation  of  the  two  comments  DEA 
received,  and  all  other  relevant 
information,  the  DEA  found  no 
indication  that  there  is  a  significant 
potential  for  abuse  of  either  Syntest  H.S. 
or  Syntest  D.S.  Therefore,  in  compliance 
vdth  21  CFl^  1308.33(d),  the  Deputy 
Assistant  Administrator  reinstates  her 
original  order  to  add  the  products  to  the 
list  of  exempt  anabolic  steroids. 


Dated:  September  8,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

[FR  Doc.  03-23287  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4410-08-P 


DEPARTMENT  OF  HOIMELAND 
SECURITY 

* 
Coast  Guard 

33  CFR  Part  165 
[CGD1»-03-022]  ^ 
RIN  1625-AAOO 

Security  and  Safety  Zone;  Protection 
of  L^rge  Passenger  Vessels,  Portland, 
OR 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  In  order  to  maintain  an 
increased  maritime  security  posture,  the 
Coast  Guard  is  establishing  regulations 
for  the  security  and  safety  of  large 
passenger  vessels  in  the  navigable 
waters  of  the  Portland,  OR  Captain  of 
the  Port  zone.  This  security  and  safety 
zone,  when  enforced  by  the  Captain  of 
the  Port  Portland,  will  provide  for  the 
regulation  of  vessel  traffic  in  the  vicinity 
of  large  passenger  vessels  in  the 
navigable  waters  of  the  United  States. 

DATES:  This  rule  is  effective  September 
12,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGDl 3-03-022]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Portland  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT{jgXTad  Drozdowski,  c/o  Captain  of 
the  Port  Portland,  6767  N.  Basin  Ave., 
Portland,  OR  97217  at  503-240-9370. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  July  28,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Security  and  Safety  Zone; 
Protection  of  Large  Passenger  Vessels, 
Portland,  OR"  in  the  Federal  Register 
(68  FR  44256).  We  received  no 
comments  during  the  comment  period. 
No  public  hearing  was  requested,  and 
none  was  held. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
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Register.  The  seciirity  and  safety  zone  in 
this  regulation  has  been  carefully 
designed  to  minimally  impact  the 
public  while  providing  a  reasonable 
level  of  protection  for  large  passenger 
vessels.  Similar  protection  is  ciurently 
being  provided  by  a  temporary  final  rule 
(TFR),  but  that  temporary  section,  33 
CFR  T13-006,  will  expire  September  12. 
2003  (68  FR  23390,  May  2,  2003/. 
Continuous  protection  from  the  threats 
posed  by  hostile  entities  is  necessary  for 
the  protection  of  large  passenger  vessels 
in  the  COTP  Portland,  OR  zone.  For 
these  reasons,  it  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  wait  3Q 
days  to  enforce  the  regulation  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Hostile  entities  continue  to  operate 
with  the  intent  to  harm  U.S.  National 
Security.  The  President  has  continue^d 
the  national  emergencies  he  declared 
following  the  September  11,  2001 
terrorist  attacks  (67  FR  58317  (Sept.  13, 
2002)  (continuing  national  emergency 
with  respect  to  terrorist  attacks)),  67  FR 
59447  (Sept.  20.  2002)  (continuing 
national  emergency  with  respect  to 
persons  who  commit,  threaten  to 
commit  or  support  terrorism)).  The 
President  also  has  foimd  pursuant  to 
law.  including  the  Act  of  June  15, 1917, 
as  amended  August  9, 1950,  by  the 
Magnuson  Act  (50  U.S.C.  191  et  seq.), 
that  the  seciuity  of  the  United  States  is 
and  continues  to  be  endangered 
following  the  attacks  (E.O.  13,273,  67  FR 
56215  (Sept.  3,  2002)  (security 
endangered  by  distiubances  in 
international  relations  of  U.S.  and  such 
disturbances  continue  to  endanger  such 
relations)). 

The  ongoing  hostilities  in  Afghanistan 
and  Iraq  have  made  it  prudent  for  U.S. 
ports  and  waterways  to  be  on  a  higher 
state  of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

Upon  the  expiration  of  the  temporary 
security  zone  under  33  CFR  165.T13- 
006,  through  this  fmarrule  the  Coast 
Guard  will  continue  to  assist  large 
passenger  vessels  by  establishing  a 
permanent  security  and  safety  zone  that 
when  enforced  by  the  Captain  of  the 
Port  will  exclude  persons  and  vessels 
from  the  immediate  vicinity  of  all  large 
passenger  vessels.  Entry  into  this  zone 
will  be  prohibited  unless  authorized  by 
•the  Captain  of  the  Port  or  his  designee. 
The  Captain  of  the  Port  may  be  assisted 
by  other  federal,  state,  or  local  agencies. 


Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  iniresponse  to  the  NPRM 
proposing  this  final  rule.  In  our  NPRM. 
however,  we  Hid  address  a  comment 
received  in  response  to  the  TFR  when 
we  drafted  oUr  proposed  final  rule  (68 
FR  44257,  Jui  y  28,  2003).  We  have  not 
made  any  chi  nges  from  the  proposed 
rule  to  the  fir  al  rule. 

Regulatory  E  i^aluation 

This  rule  is  not  a  "significant 
regulatory  ac  ion"  under  section  3(f)  of 
Executive  Onler  12866,  Regulatory 
Planning  and  Review,  and  does  npt 
require  an  asi  essment  of  potential  costs 
and  benefits  i  mder  section  6(a)(3)  of  that 
Order.  The  O  fice  of  Management  and 
Budget  has  m  )t  reviewed  it  under  that 
Order.  It  is  n(  t  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  Althoi  igh  this  rule  will  restrict 
access  to  the  egulated  area,  the  effect  of 
this  rule  will  not  be  significant  because: 
(i)  Individual  large  passenger  vessel 
security  and  i  afety  zones  are  limited  in 
size;  (ii)  the  ojfficial  on-scene  patrol  or 
large  passenger  vessel  master  may 
authorize  access  to  the  large  passenger 
vessel  securitk?  and  safety  zone;  (iii)  the 
large  passengpr  vessel  security  and 
safety  zone  for  any  given  transiting  large 
passenger  ves  sel  will  effect  a  given 
geographical  ocation  for  a  limited  time; 
(iv)  the  Coast  Guard  will  make 
notifications  yia  maritime  advisories  so 
mariners  can 
accordingly. 

Small  Entitle  i 

Under  the  1  Regulatory  Flexibility  Act 
(5  U.S.C.  601-  -612),  we  have  considered 
whether  this :  ule  would  have  a 
significant  ec  momic  impact  on  a 
substantial  ni  imber  of  small  entities. 
The  term  "sm  all  entities"  comprises 
small  businea  ses,  not-for-profit 
organizations  that  are  independently 
owned  and  o  erated  and  are  not 
dominant  in    leir  fields,  and 
governmenta  jurisdictions  with 
populations  t  f  less  than  50,000. 

The  Coast  ( ruard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant « conomic  impact  on  a 
substantial  ni  mber  of  small  entities. 

This  rule  w  ill  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  o  Arners  or  operators  of 
vessels  inten(  ing  to  operate  near  or 
anchor  in  the  vicinity  of  large  passenger 
vessels  in  the  navigable  waters  of  the 
United  States 

This  rule  w  ill  not  have  a  significant 
economic  im  lact  on  a  substantial 
number  of  sn  all  entities  for  the 


adjust  their  plans 


following  reasons:  (i)  Individual  laige 
passenger  vessel  security  and  safety 
zones  are  limited  in  size;  (ii)  the  official 
on-scene  patrol  or  large  passenger  vessel 
master  may  authorize  access  to  the  large 
passenger  vessel  seciuity  and  safety 
zone;  (iii)  the  large  passenger  vessel 
security  and  safety  zone  for  any  given 
transiting  large  passenger  vessel  will 
effect  a  given  geographical  location  for 
a  limited  time;  and  (iv)  the  Coast  Guard 
will  make  notifications  via  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 

If  you  think  mat  yoiu  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  how  and 
to  what  degree  this  rule  will 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  yoxu: 
small  business,  organization,  or 
governmental  jiuisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
one  of  the  points  of  contact  listed  under 
FOR  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance, with,  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regioned  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's     - 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
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detennined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  gjoy  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

The  Coast  Guard  recognizes  the  rights 
of  Native  American  Tribes  unde^  the 
Stevens  Treaties.  Moreover,  the  Coast 
Guard  is  committed  to  working  with 
Tribal  Govenmients  to  implement  local 
policies  to  mitigate  tribal  concerns. 
Given  the  flexibility  of  this  rule  to 
acconunodate  the  special  needs  of 
mariners  in  the  vicinity  of  large 
passenger  vessels  and  the  Coast  Guard's 
commitment  to  working  with  the  Tribes, 
we  have  determined  that  passenger 
vessel  security  and  fishing  rights 
protection  need  not  be  incompatible  and 
therefore  have  determined  that  this  rule 
does  not  have  tribal  implications  under 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 


Nevertheless,  Indian  Tribes  that  have 
questions  concerning  the  provisions  of 
this  rule  or  options  for  compliance  are 
encouraged  to  contact  the  point  of 
contact  listed  underTOR  FURTHER 
INFORMATION  CONTACT. 

Energy  Efifects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

The  Coast  Guard's  review  indicates 
this  rule  is  categorically  excluded  from 
further  environmental  documentation 
under  figure  2-1,  paragraph  34  (g)  of 
Commandant  Instruction  M16475.1D. 
The  environmental  analysis  and 
Categorical  Exclusion  Determination  has 
been  prepared  and  will  be  available  in 
the  docket  for  inspection  and  copying 
where  indicated  under  ADDRESSES.  All 
standard  environmental  measures 
remain  in  effect. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  pait  165 
continues  to  read  as  follows: 

Authority:  astJ.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6.  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.1318  to  read  as  follows: 

§  165.1 31 8    Security  and  Safety  Zone 
Regulations,  Large  Passenger  Vessel 
Protection,  Portland,  OR  Captain  of  ttie  Port' 
Zone 

(a)  Notice  of  enforcement  or 
suspension  of  enforcement.  The  large 
passenger  vessel  security  and  safety 
zone  established  by  this  section  will  be 


enforced  only  upon  notice  by  the 
Captain  of  the  Port  Portland.  Captain  of 
the  Port  Portland  will  cause  notice  of 
the  enforcement  of  the  large  passenger 
vessel  security  and  safety  zone  to  be 
made  by  all  appropriate  means  to  effect 
the  widest  publicity  among  the  affected 
segments  of  the  public  including 
publication  in  the  Federal  Register  as 
practicable,  in  accordance  with  33  CFR 
165.7(a).  Such  means  of  notification 
may  also  include  but  are  not  limited  to. 
Broadcast  Notice  to  Mariners  or  Local 
Notice  to  Mariners.  The  Captain  of  the 
Port  Portland  will  issue  a  Broadcast 
Notice  to  Mariners  and  Local  Notice  to 
Mariners  notifying  the  public  when 
enforcement  of  the  large  passenger 
vessel  security  and  safety  zone  is 
suspended. 

(b)  Definitions.  As  used  in  this 
section — 

Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
United  States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  United  States. 

Large  Passenger  Vessel  means  any    - 
vessel  over  100  feet  in  length  (33 
meters)  carrying  passengers  for  hire 
including,  but  not  limited  to,  cruise 
ships,  auto  ferries,  passenger  ferries,  and 
excursion  vessels. 

Large  passenger  vessel  security  and 
safety  zone  is  a  regulated  area  of  water,, 
established  by  this  section,  surrounding 
large  passenger  vessels  for  a  500  yard 
radius  that  is  necessary  to  provide  for 
the  security  and  safety  of  these  vessels. 

Navigable  waters  of  the  United.States 
means  those  waters  defined  as  such  in 
33  CFR  part  2. 

Navigation  Rules  means  the 
Navigation  Rules,  International-Inland. 

Official  Patrol  means  those  persons 
designated  by  the  Captain  of  the  Port  to 
monitor  a  large  passenger  vessel 
security  and  safety  zone,  permit  entry 
into  the  zone,  give  legally  enforceable 
orders  to  persons  or  vessels  with  in  the 
zone  euid  take  other' actions  authorized 
by  the  Captain  of  the  Port.  Persons 
authorized  as  Federal  Law  Enforcement 
Officers  to  enforce  this  section  are 
designated  as  the  Official  Patrol. 

Oregon  Law  Enforcement  Officer 
means  any  Oregon  Peace  Officer  as 
defined  in  Oregon  Revised  Statutes 
section  161.015. 

Public  vessel  means  vessels  owned, 
chartered,  or  operated  by  the  United 
States,  or  by  a  State  or  political 
subdivision  thereof. 

Washington  Law  Enforcement  Officer 
means  any  General  Authority 
Washington  Peace  Officer,  Limited 
Authority  Washington  Peace  Officer,  or 


Specially  Commissioned  Washington 
Peace  Officer  as  defined  in  Revised 
Code  of  Washington  section  10.93.020. 
•    (c)  Security  and  safety  zone.  There  is 
established  a  large  passenger  vessel 
seciuity  and  safety  zone  extending  for  a 
500  yard  radius  aroimd  all  large 
passenger  vessels  in  the  navigable 
waters  of  the  United  States,  in  Portland. 
OR  at  the  Columbia  River  Bar  "C"  buoy 
and  extending  eastward  on  the 
Columbia  River  to  Kennewick,  WA  and 
upriver  through  Lewiston,  ID  on  the 
Snake  River. 

(d)  Compliance.  The  large  passenger 
vessel  security  and  safety  zone 
established  by  this  section  remains  in 
effect  around  large  passenger  vessels  at 
all  times,  whether  the  large  passenger 

.  vessel  is  underway,  anchored,  or 
moored.  Upon  notice  of  enforcement  by 
the  Captain  of  the  Port  Portland,  the 
Coast  Guard  will  enforce  the  large 
passenger  vessel  security  and  safety 
zone  in  accordance  with  rules  set  out  in 
this  section.  Upon  notice  of  suspension 
of  enforcement  by  the  Captain  of  the 
Port  Portland,  all  persons  and  vessels 
are  authorized  to  enter,  transit,  and  exit 
the  large  passenger  vessel  security  and 
safety  zone,  consistent  with  the 
Navigation  Rules. 

(e)  Navigation  Rules.  The  Navigation 
Rules  shall  apply  at  all  times  within  a 
large  passenger  vessel  security  and 
safety  zone. 

(f)  Restrictions  based  on  distance  from, 
large  passenger  vessel.  When  within  a 
large  passenger  vessel  security  and 
safety  zone,  all  vessels  shall  operate  at 
the  minimimi  speed  necessary  to 
maintain  a  safe  course  and  shall  proceed 
as  directed  by  the  on-scene  official 
patrol  or  large  passenger  vessel  master. 
No  vessel  or  person  is  allowed  within 
100  yards  of  a  large  passenger  vessel 
that  is  underway  or  at  anchor,  unless 
authorized  by  the  on-scene  official 
patrol  or  large  passenger  vessel  master. 

(g)  Requesting  authorization  to 
operate  within  1 00  yards  of  large 
passenger  vessel.  To  request 
authorization  to  operate  within  100 
yards  of  a  large  passenger  vessel  that  is 
underway  or  at  anchor,  contact  the  on- 
scene  official  patrol  or  large  passenger 
vessel  master  on  VHF-FM  channel  16  or 
13. 

(h)  Maneuver-restricted  vessels.  When 
•  conditions  permit,  the  on-scene  official 
patrol  or  large  passenger  vessel  master 
should: 

(1)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  pass  within  100 
yards  of  a  large  passenger  vessel  in 
order  to  ensure  a  safe  passage  in 
accordance  with  the  Navigation  Rules; 
and 
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(2)  Permit  ( ommercial  vessels 
anchored  in  a  designated  anchorage  area 
to  remain  at  a  nchor  within  100  yards  of 
a  passing  larg  s  passenger  vessel;  and 

(3)  Permit  ^  essels  that  must  transit  via 
a  navigable  channel  or  waterway  to  pass 
within  100  y^ds  of  an  anchored  large 
passenger  vesel. 

(i)  Station<mr  vessels.  When  a  large 
passenger  vessel  approaches  within  100 
yards  of  any  Vessel  that  is  moored  or 
anchored,  the  stationary  vessel  must 
stay  moored  c  r  anchored  while  it 
remains  with  in  the  large  passenger 
vessel's  secur  ty  and  ssifety  zone  unless 
it  is  either  ore  ered  by,  or  given 
permission  h^  the  Captain  of  the  Port 
Portland,  his  designated  representative 
or  the  on-scene  official  patrol  to  do 
otherwise. 

(j)  Exemption.  Public  vessels  as 
defined  in  paragraph  (b)  of  this  section 
are  exempt  frrtm  complying  with 
paragraphs  (c  ,  (d),  (f),  (g),  (h),  and  (i), 
of  this  section , 

(k)  Enforce!  lent.  Any  Coast  Guard 
commissione<  ,  warrant  or  petty  officer 
may  enforce  t  le  rules  in  this  section.  In 
the  navigable  yvaters  of  the  United 
States  to  whic  i  this  section  applies, 
when  immediate  action  is  required  and 
representatives  of  the  Coast  Guard  are 
not  present  orjnot  present  in  sufficient 
force  to  provii  Iq  effective  enforcement  of 
this  section  in  the  vicinity  of  a  large 
passenger  vesi  lel,  any  Federal  Law 
Enforcement  ( )fficer,  Oregon  Law 
Enforcement  ( )fficer  or  Washington  Law 
Enforcement  ( )fficer  may  enforce  the 
rules  containe  d  in  this  section  pursuant 
to  33  CFR  6.0'  -11.  In  addition,  the 
Captain  of  the  Port  may  be  assisted  by 
other  federal,  state  or  local  agencies  in 
enforcing  this  section. 

(1)  Waiver.  The  Captain  of  the  Port 
Portland  may  Waive  any  of  the 
requirements  of  this  section  for  any 
vessel  or  class  of  vessels  upon  finding 
that  a  vessel  o  ■  class  of  vessels, 
operational  cc  nditions  or  other 
circumstances  are  such  that  application 
of  this  section  is  unnecessary  or 
impractical  fo  ■  the  purpose  of  port 
security,  safet  r  or  environmental  safety. 

Dated:  Septen  iter  3,  2003. 
Paul  D.  Jewell, 

Captain,  U.S.  C^st  Guard,  Captain  of  the 

Port.  Portland. 

(FR  Doc.  03-23i03  Filed  9-11-03;  8:45  am] 

BILUNG  COOE  4911  -1S-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATIOhr 

36  CFR  Part  1280 
RIN  3095-AB22 

NARA  Facilities;  Hours  of  Operation 
for  the  Exhibition  Halls 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  is  modifying 
the  extended  hours  that  the  exhibition 
halls  in  the  National  Archives  Building 
in  Washington,  DC,  are  open  fi-om  April 
1  through  the  Friday  before  Memorid 
Day.  The  exhibition  halls  will  close  at 
7  p.m.  instead  of  9  p.m.  during  this 
period.  We  are  limiting  the  extended 
hoiurs  during  this  period  to  be  more 
cost-effective  and  because  this  is  when 
attendance  is  the  lightest.  NARA's 
exhibition  halls  will  still  have  the 
longest  hours  of  any  Washington 
museum  on  the  National  Mall.  The 
change  does  not  affect  the  research  room 
hours  stated  in  Part  1253  in  any  manner. 
This  final  rule  affects  the  public. 
EFFECTIVE  DATE:  October  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
837-2902,  or  fax  number  301-837-0319. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  in  the  Jime 
17,  2003,  Federal  Register  (68  FR 
35829)  for  a  60-day  comment  period. 
NARA  did  not  receive  any  comments. 

This  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rule  is  not  a  major  rule 
as  defined  in  5  U.S.C.  Chapter  8, 
Congressional  Review  of  Agency 
Rulemaking.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  does  not  have 
any  federalism  implications. 

List  of  Subjects  in  36  CFR  Part  1280 

Federal  buildings  and  facilities. 

■  For  the  reasons  set  forth  in  the 
preamble,  NARA  amends  part  1280  of 
title  36,  Code  of  Federal  Regulations, 
chapter  XII,  as  follows: 

PART  1280— PUBLIC  USE  OF  NARA 
FACILITIES 

■  1.  The  authority  citation  for  Part  1280 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

■  2.  Revise  §  1280.62  to  read  as  follows: 


I 
I 
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§  1 280.62    When  are  the  exhibKlon  halls 
open? 

(a)  The  exhibition  halls  are  open  to 
the  public  during  the  following  hours: 

(1)  The  day  after  Labor  Day  through 
March  31,  hours  are  10  a.m.  to  5:30  p.m. 

(2)  April  1  through  the  Friday  before 
Memorial  Day,  hours  are  10  a.m.  to  7 
p.m. 

(3)  Memorial  Day  weekend  through 
Labor  Day,  hours  are  10  a.m.  to  9  p.m. 

(b)  The  Archivist  of  the  United  States 
reserves  the  authority  to  close  the 
exhibition  halls  to  the  public  at  any 
time  for  special  events  or  other 
purposes. The  building  is  closed  on 
December  25. 

Dated:  September  4.  2003. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

|FR  Doc.  03-23201  Filed  9-11-03;  8:45  am) 

BILUNG  CODE  7S15-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 
RIN  2900-AJ85 

Board  of  Veterans'  Appeals:  Rules  of 
Practice — Motions  for  Revision  of 
Decisions  on  Grounds  of  Clear  and 
Unmistakable  Error:  Advancement  on 
the  Docket 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  amends  the 
Rules  of  Practice  of  the  Board  of 
Veterans'  Appeals  (Board)  relating  to 
challenges  to  Board  decisions  on  the 
grounds  of  "clear  and  unmistakable 
error"  (CUE).  The  amendment  provides 
for  advancing  CUE  motions  on  the 
docket. 

DATES:  Effective  date:  September  12, 
2003. 

Comments:  Comments  must  be 
submitted  by  October  14,  2003. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1064, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9026;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AJ85."  All  written  comments  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulation  Policy  and  Management, 
Room  1063B,  between  the  hours  of  8 


a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays).  Please  call 
(202)  273-9515  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals 
(OlC),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  (202)  565-5978. 
SUPPLEMENTARY  INFORMATION:  The  Board 
is  an  administrative  body  that  decides 
appeals  from  denials  of  claims  for 
veterans'  benefits.  There  are  ciurrently 
54  Board  members  (Veterans  Law 
Judges),  who  collectively  decide  on 
average  approximately  35,000  such 
appeals  per  year. 

Advancement  on  the  Docket 

On  January  13.  1999,  the  Department 
of  Veterans  Affairs  (VA)  published  a 
final  rule  in  the  Federal  Register.  64  FR 
2134,  implementing  the  provisions  of 
section  1(b)  ofPub.  L.  No.  105-111 
(Nov.  21,  1997),  which  permits 
challenges  to  decisions  of  the  Board  on 
the  grounds  of  CUE. 

As  published,  the  rules  relating  to 
CUE  motions  require  that  such  motions 
be  decided  in  accordance  with  their 
place  on  the  Board's  docket.  38  CFR 
20.1405(a)  (Rule  1405(a)).  While  appeals 
are  subject  to  the  same  requirement,  38 
U.S.C.  7107(a)(1),  both  section 
7107(a)(2)  and  its  implementing 
regulation  provide  for  the  earlier 
consideration  of  appeals  in  some 
circumstances,  id.  7107(a)(2);  38  CFR 
20.900(c)  (Rule  900(c)).  Generally,  Rule 
900(c)  provides  that  a  case  may  be 
advanced  on  the  docket  if  it  involves  an 
interpretation  of  law  of  general 
application  affecting  other  claims  or  for 
other  good  cause.  Examples  of  such 
good  cause  in  Rule  900(c)  include 
serious  illness,  extreme  financial 
hardship  which  might  be  relieved  in 
whole  or  in  part  if  the  benefits  sought 
on  appeal  were  granted,  and 
administrative  error  which  results  in 
significant  delay  in  docketing  the 
appeal.  That  rule  also  provides  specific 
filing  requirements. 

However,  because  CUE  motions  are 
not  appeals,  and  thus  not  subject  to  the 
various  rules  relating  to  appeals,  38  CFR 
20.1402  (Rule  1402),  we  realized  that 
there  was  no  regulatory  provision  for 
advancing  CUE  motions  on  the  docket. 

Because  we  believe  that 
circimistances  may  warrant  advancing  a 
motion  on  the  docket,  we  have  amended 
Rule  1405(a),  relating  to  the  disposition 
of  CUE  motions,  by  redesignating 
paragraph  (2)  as  paragraph  (3),  and 
adding  a  new  paragraph  (2),  which 
provides  that  a  CUE  motion  may  be 
advemced  on  the  docket  subject  to  the 


substantive  and  procedural 
requirements  of  Rule  900(c). 

VA  will  consider  public  comment 
submitted  to  the  address  above,  but  it 
has  not  published  a  notice  of  proposed 
rulemaking  on  the  amendment  to  this 
regulation,  as  allowed  by  5  U.S.C. 
553(b){A)  and  (B).  The  affected 
regulation  is  a  rule  of  agency  procediu-e 
and  practice.  In  addition,  the  agency  for 
good  cause  finds  that  notice  and  public 
procedure  thereon  would  be 
unnecessary.  The  substantive  rules 
(subpart  O  of  38  CFR)  were  effective 
February  12,  1999.  To  avoid  delay  in  the 
application  of  this  liberalizing  benefit, 
this  amendment  is  effective 
immediately. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  affects 
only  the  processing  of  claims  by  VA  and 
does  not  affect  small  businesses. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  rule  is  exempt  from  the  initial  and 
final  regulator}'  flexibility,'  analyses 
requirements  of  sections  603  and  604'. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information" 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  at2U.S.C.1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  such  effect  on 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

List  of  Subjects  in  38  CFR  Fait  20 

Administrative  practice  and 
procedure.  Claims.  Lawyers.  Legal 
services.  Veterans,  Authority' 
delegations  (government  agencies). 

Approved:  August  4,  2003. 
Anthony  I.  Principi, 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  out  in  the  preamble, 
38  CFR  part  20  is  amended  as  set  forth 
below: 
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PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

■  1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a)  and  as  noted  in 
speciHc  sections. 

B  2.  In  §  20.1405,  paragraph  (a)  is 
amended  by  redesignating  paragraph 
(a)(2)  as  paragraph  (a)(3),  and  adding  a 
new  paragraph  (a)(2)  to  read  as  follows: 

S20.1405    Rule  1405.  DisposHlon. 

(a)*  *  *       ' 

(2)  Advancement  on  the  docket.  A 
motion  may  be  advanced  on  the  docket 
subject  to  the  same  substantive  and 
proceduraFrequirements  as  those 
applicable  to  an  appeal  imder  Rule 
900(g)  (§  20.900(c)  of  this  part). 
*        *        «        *        * 

(FR  Doc.  03-23260  Filed  9-11-03;  8:45  am) 
BILLING  COOE  a320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 
mN2900-AL08 

Board  of  Veterans'  Appeals:  Speeding 
Appellate  Review  for  Aging  Veterans 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 


SUMMARY:  This  document  amends  a 
Board  of  Veterans'  Appeals  (Board)  Rule 
of  Practice  to  provide  that  a  case  may  be 
advanced  on  the  Board's  docket  because 
of  the  appellant's  advanced  age.  The 
change  is  necessary  to  speed  the 
appellate  process  for  the  large  group  of 
aging  veterans. 

DATES:  Effective  Date:  September  12. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals 
(012),  Department  of  Veterans  Affairs, 
810  Vermont  Ayenue,  NW., 
Washington,  DC  20420  (202-565-5978). 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Veterans'  i*ppeals  (Board)  is  an 
administrativ  d  body  that  decides 
appeals  from  denials  of  claims  for 
veterans'  benefits.  An  agency  of  original 
jurisdiction  (AOJ),  typically  one  of  the 
Department  of  Veterans  Affairs  (VA)'s 
57  regional  offices,  makes  the  initial 
decision  on  the.claim.  A  claimant  who 
is  dissatisfied  with  an  AOJ's  decision 
may  appeal  to  the  Board.  The  Board's  55 
Members  decide  about  35.000  to  40,000 
cases  per  year. 

Generally,  the  law  requires  that  the 
Board  consider  and  decide  appeals  in 


the  order  in  w|iich  they  were  filed.  38 
U.S.C.  7107(ai  However,  the  law  also 
permits  the  Be  ard,  on  motion,  to 
advance  cases  for  earlier  consideration 
and  determine  tion  imder  certain 
circumstances  such  as  serious  illness, 
severe  financii  J  hardship,  and  other 
sufficient  caus  e  showm.  38  U.S.C. 
7107(a)(2).  VA's  implementing 
regulation,  38  CFR  20.900(c),  currently 
specifies  that '  other  sufficient  cause" 
includes  "adn  inistrative  error  resulting 
in  a  significan  delay  in  docketing  the 
case." 

On  June  12,  [2002,  VA  published  a 
proposed  rule  with  request  for 
comments,  which  would  amend  the 
Board  of  Veter  ms'  Appeals  Rule  of 
Practice  900(c;  (38  CFR  20.9eo(c))  to 
provide  that  a  case  may  be  advanced  on 
the  Board's  do  [;ket  because  of  the 
appellant's  adi'anced  age,  defined  as  75 
or  more  years  i  >ld.  67  FR  40255.  The 
purpose  of  the  proposed  rule  is  to  speed 
ihe  appellate  f  rocess  for  the  cohort  of 
aging  veterans 

We  received  comments  from  seven 
individuals.  T  le  commenters  urged  VA 
to  either  amen  1  or  rescind  the  rule. 
Their  concern!  fell  into  three  categories: 
(1)  The  ineffec  iveness  of  defining 
"advanced  age  '  as  75  or  more  years  of 
age  in  advanci  ig  the  claims  of  older 
veterans;  (2)  a  :onflict  with  the 
instructions  set  forth  by  the  Secretary  of 
Vetereuis  Affails  on  expediting,  at  VA's 
regional  office ;.  the  claims  of  older 
veterans;  and  ( 3)  the  inequality  of 
allowing  one  c  ise  to  be  advanced  over 
another. 

We  will  add  ess  these  concerns  in 
turn. 

1.  The  ineffectiveness  of  defining 
"advanced  agd"  as  75  years  or  older  in 
advancing  the  claims  of  older  veterans. 
One  commenti  r  argued  that  an 
individual  whi  i  met  the  requirements  of 
the  proposed  r  ile  for  advanced  age,  75 
or  more  years  ^  f  age,  would  "likely  have 
died  by  the  tin  e  the  case  runs  its 
course."  The  cpnimenter  asserted  that  a 
claim  remandad  by  the  Board  to  the  AOJ 
often  remainec  active  for  another  three 
to  five  years,  aj  id  that  a  case  appealed 
to  the  United  S  tates  Court  of  Appeals  for 
Veterans  Clain  s  takes  12  to  18  months 
to  adjudicate. '  'he  commenter  suggested 
lowering  the  tl  reshold  for  "advanced 
age"  from  75  t(  i  70  years. 

In  the  propoi  led  rule,  we  explained 
our  reasons  foi  defining  "advanced  age" 
as  75  or  more  3  ears  of  age.  We  seek  to 
strike  a  balanci  s  between  the  statutory 
command  that  the  Board  consider 
appeals  in  doc  :et  order  and  the  need  to 
move  some  cas  bs  to  the  front  of  the  line. 
We  observed  tUat  approximately  18 
percent  of  the  total  veteran  population 
is  age  75  or  olc  er  whereas  27  percent  of 


the  veteran  population  is  age  70  or  over, 
and  that  75  is  also  an  age  at  which  a 
veteran  is  very  near  to  his  or  her  life 
expectancy.  67  FR  at  40255-56. 

In  simi,  75  or  more  years  of  age 
represents  a  segment  of  the  veteran 
population  large  enough  to  provide 
meaningful  relief,  but  not  so  large  as  to 
dilute  the  general  rule  of  "first  come, 
first  served."  We  have  made  no  changes 
based  on  this  comment. 

2.  A  conflict  with  the  instructions  set 
forth  by  the  Secretary  of  Veterans 
Affairs  on  expediting,  at  VA's  regional 
offices,  the  claims  of  older  veterans.  One 
commenter  asserted  that  defining 
"advanced  age"  as  75  or  more  years  of 
age  is  in  conflict  with  the  Secretary's 
plan  to  expedite  the  processing  of 
clciims  filed  by  older  veterans.  The 
commenter  contended  that  the  proposed 
rule  does  not  show  the  same  level  of 
concern  and  stated  that  there  should  be 
uniformity  in  the  way  VA  handles  the 
cases  of  older  veterans. 

There  are.  however,  significant 
differences  between  the  factors  facing 
the  regional  offices  and  the  factors 
facing  the  Board. 

In  November  2001,  the  Secretary 
formed  a  "Tiger  Team"  at  the  Cleveland 
Regional  Office  for  the  purpose  of 
processing  the  oldest  claims  in  the 
Veterans  Benefits  Administration  (VBA) 
and  to  focus  on  claims  from  veterans  age 
70  and  older  that  had  been  pending  over 
one  year.  Under  Secretary  for  Benefits 
Daniel  L.  Cooper,  Statement  before  the  ' 
House  Committee  on  Veterans'  Affairs 
Subcommittee  on  Benefits  (June  6.  2002) 
(transcript  available  at  http:// 
www.va.gov/OCA/testimony/ 
06je0220_usa.htm).  The  emphasis  was 
to  process  the  claims  of  World  War  11 
and  Korean  War  veterans  whose  claims 
were  "mired  in  the  system."  Id. 

The  problem  experienced  by  VBA  is 
an  increasing  inventory  of  cases  " 
original,  reopened,  and  remanded — 
waiting  for  a  decision  and  the 
lengthening  time  it  takes  to  render  a 
decision.  The  number  of  regional  office 
cases  awaiting  decision  in  2001  Was 
nearly  double  that  awaiting  decision  in 
1996.  2003  Budget  of  the  President, 
Department  of  Veterans  Affairs  at  281. 
available  at  http://www.whitehouse.gov/ 
omb/budget/fy2003/pdf/bud23.pdf.  By 
the  end  of  2001,  claims  awaiting 
decision  exceeded  640,000.  Id.  VA 
projected  that  in  2002  it  would  take 
VBA  in  excess  of  200  days  to  process  a 
disability  compensation  claim.  Id.  at 
282.  In  contrast,  the  Board  has 
experienced  neither  an  increased  ' 
inventory  nor  any  significant  increase  in 
the  number  of  days  it  takes  to  adjudicate 
an  appeal. 
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Further,  this  rule  deals  with  appeals 
before  the  Board,  rather  than  with 
claims  at  regional  offices.  The  rule 
simply  recognizes  that  it  would  be 
worthwhile  to  give  the  possibility  of 
priority  to  appellants  who  statistically 
may  not  be  with  us  much  longer. 
Finally,  the  Secretary  has  approved  this 
amendment.  Any  conflict  between  the 
proposed  rule  and  the  priorities  of  the 
Secretary  has  been  resolved.  No  changes 
have  been  made  based  on  this  comment. 

3.  The  inequality  of  allowing  one  case 
to  be  advanced  over  another.  One 
commenter  asserted  that  all  veterans' 
claims  should  be  processed  quickly,  and 
that  no  claim  should  be  advanced  on  the 
docket  over  another.  Another 
commenter  argued  that  the  proposed 
rule  fails  to  take  into  consideration  the 
negative  effect  of  advancing  one  case 
over  another.  The  commenter  felt   . 
allowing  one  claim  to  advance  over 
another  was  fundamentally  unfair. 

As  noted  above,  38  U.S.C.  7107 
provides  us  with  the  statutory  authority 
to  advance  a  case  on  the  Board's  docket. 
Further,  the  number  of  exceptions  to  the 
general  rule  of  "first  come,  first  served" 
has' been  kept  to  a  minimum.  By 
defining  "advanced  age"  as  75  or  more 
years  old,  the  narrow  application  of  the 
advance  on  docket  exception  remeiins 
intact.  We  therefore  make  no  change 
based  on  these  comments. 

A  need  for  clarification  of  the 
proposed  rule  has  become  apparent.  As 
proposed,  the  rule  could  be  interpreted 
to  require  the  Board  to  advance  a  case 
on  the  docket  if  the  appellant  has 
reached  "advanced  age,"  in  the  absence 
of  a  motion  of  a  party  to  the  case  or  the 
party's  representative.  VA  does  not 
intend  such  an  interpretation.  Rather, 
VA  intends  to  permit  the  Board  to 
advance  such  a  case  on  the  motion  of 
the  Chairman  or  Vice  Chairman,  but  not 
require  the  Board  to  advance  the  case  in 
the  absence  of  a  motion  of  a  party  to  the 
case  or  the  party's  representative. 
Accordingly,  we  have  added  a  sentence 
to  §  20.900(c)  to  clarify  that  intent.  The 
resulting  paragraph  (c)  is  so  long  that, 
for  clarity  and  readability,  we  have 
divided  it  into  three  paragraphs 
separately  addressing  grounds  for 
advancement  on  the  docket,  the 
requirements  for  a  motion  to  advance, 
and  disposition  of  such  motions.  If  a 
party  to  the  case  moves  for  advancement 
and  sufficient  cause  is  shown,  the  Board 
will  advance  the  case  on  the  docket. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  provisions  of  the 
proposed  rule  revised  as  described. 


Administrative  Procedure  Act 

This  final  rule  is  effective  oi^  the  date 
of  publication.  The  30-day  delayed 
effective  date  required  under  the 
Administrative  Procediue  Act  (APA)  is 
inapplicable  piu-suant  to  5  U.S.C. 
553(d)(1),  which  excepts  from  the 
delayed-effective-date  requirement  a 
substantive  rule  that  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  The  amendment  adopted  in 
this  final  rule  permits  a  case  to  be 
advanced  on  the  Board's  docket  because 
of  an  appellant's  advanced  age,  which 
grants  an  exception  from  the  rule  that 
normally  requires  the  Board  to  consider 
and  decide  appeeds  in  the  order  in 
which  they  were  filed.  Consequently, 
the  amendment  in  this  final  rule  meets 
the  requirements  for  exception  set  forth 
in  the  APA. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  202)  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
developing  any  rule  that  may  result  in 
an  expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  given  year.  This  final  rule  would 
have  no  such  effect  on  State,  local,  or 
tribal  governments,  or  the  private  sector. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Paperwork  Reduction  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure;  Claims;  Veterans. 

Dated:  Approved:  July  2,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  out  in  the  preamble 
33  CFR  part  20  is  amended  as  set  forth 
below. 


PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

■  1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a)  and  as  noted  in 
specific  sections. 

SubpartJ— Action  by  the  Board 

■  2.  Section  20.900(c)  is  revised  to  read 
as  follows: 

S2a900    Rule  900.  Order  of  consideration 
of  appeals. 


(c)  Advancement  on  the  docket.  (1) 
Grounds  for  advancement.  A  case  may 
be  advanced  on  the  docket  on  the 
motion  of  the  Chairman,  the  Vice 
Chairman,  a  party  to  the  case  before  the 
Board,  or  such  party's  representative. 
Such  a  motion  may  be  granted  only  if 
the  case  involves  interpretation  of  law 
of  general  application  affecting  other 
claims,  if  the  appellant  is  seriously  ill  or 
is  under  severe  financial  hardship,  or  if 
other  sufficient  cause  is  shown.  "Other 
sufficient  cause"  shall  include,  but  is 
not  timited  to,  administrative  error 
resulting  in  a  significant  delay  in 
docketing  the  case  or  the  advanced  age 
of  the  ap|>ellant.  For  purposes  of  this 
Rule,  "advanced  age"  is  defined  as  75 
or  more  years  of  age.  This  paragraph 
does  not  require  the  Board  to  advance 
a  case  on  the  docket  in  the  absence  of 
a  motion  of  a  party  to  the  case  or  the 
party's  representative. 

(2)  Requirements  for  motions.  Motions 
for  advancement  on  the  docket  must  be 
in  writing  and  must  identify  the  specffic 
reason(s)  why  advancement  on  the 
docket  is  sought,  the  name  of  the 
veteran,  the  name  of  the  appellant  if 
other  than  the  veteran  (e.g.,  a  veteran's 
survivor,  a  guardian,  or  a  fiduciary 
appointed  to  receive  VA  benefits  on  an 
individual's  behalf),  and  the  applicable 
Department  of  Veterans  Affairs  file 
number.  The  motion  must  be  filed  with: 
Director,  Administrative  Service  (014), 
Board  of  Veterans'  Appeals,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420. 

(3)  Disposition  of  motions.  If  a  motion 
is  received  prior  to  the  assignment  of 
the  case  to  an  individual  member  or 
panel  of  members,  the  ruling  on  the 
motion  will  be  by  the  Vice  Chairman, 
who  may  delegate  such  authority  to  a 
Deputy  Vice  Chairman,  ff  a  motion  to 
advance  a  case  on  the  docket  is  denied, 
the  appellant  and  his  or  her 
representative  will  be  immediately 
notified.  If  the  motion  to  advance  a  case 
on  the  docket  is  granted,  that  fact  will 
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be  noted  in  the  Board's  decision  when 
rendered. 

*        »        »  -     »        » 

(Authority:  38  U.S.C.  7107,  Pub.  L.  103-446, 
Sec.  302) 

(FR  Doc.  03-23261  Filed  9-11-03;  8:45  am) 

WLUNG  CODE  •320-01-U 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

41  CFR  Parts  51-3  and  51-4 

Miscellaneous  Amendments  to 
Committee  Regulations 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
ACTION:  Final  rule. 

SUMMARY:  The  Committee  is  changing 
the  dates  by  which  the  annual 
certifications  by  participating  nonprofit 
agencies  are  due  to  the  central  nonprofit 
agencies  and  the  Committee. 
EFFECTIVE  DATE:  October  14.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
John  Heyer  (703)  603-0665.  Copies  of 
this  notice  will  be  made  available  on 
request  in  computer  diskette  format. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  is  revising  41  CFR  §§  51- 
3.2(m)  and  51-4.3(a)  to  change  the  dates 
on  which  the  Annual  Certifications 
(Committee  Form  403  or  404)  submitted 
at  the  end  of  eachFederal  fiscal  year  by 
nonprofit  agencies  participating  in  the 
Committee's  program  are  due  to  the 
central  nonprofit  agencies  and  the 
Committee.  The  purpose  of  this  chcmge 
is  to  ensure  that  the  data  is  received  in 
a  more  timely  maimer  than  is  currently 
the  case.  The  Committee  is  proposing  to 
change  the  date  the  certification  forms 
are  due  to  the  central  nonprofit  agencies 
from  November  15  of  each  year  to 
November  1,  and  the  date  the  forms  are 
due  to  the  Committee  from  December  15 
to  December  1. 

Notice  of  proposed  rulemaking  was 
published  on  August  1,  2003  (68  FR 
45195).  In  addition,  the  central 
nonprofit  agency  which  represents  the 
great  majority  of  nonprofit  agencies 
participating  in  the  Committee's 
program  circulated  the  proposed 
regulatory  changes  to  its  participating 
nonprofit  agencies. 

Twenty-one  public  conunents  were 
received,  all  from  nonprofit  agencies 


participating 


in  the  Committee's 


program.  Six  een  comments  objected  to 
the  change  a:  placing  an  undue  burden 
on  the  nonpr  jfit  agencies'  ability  to 
report  fiscal ;  ear-end  numbers  when 
required.  Tw  )  nonprofit  agencies 
expressed  on  y  minor  inconvenience  in 
meeting  the  4ew  deadline  of  November 
1 ,  and  three  dthers  indicated  that  they 
would  be  able  to  meet  the  new  deadline. 
The  nonprofit  agencies  objecting  to  the 
deadline  chaj  iges  represent  less  than 
three  percent  of  the  over  600  nonprofit 
agencies  participating  in  the 
Committee's  program.  The  Conmiittee 
does  not  belii  ve  that  possible 
inconvenient  e  to  a  small  percentage  of 
its  participati  ng  nonprofit  agencies 
justifies  frust  ating  the  needed 
improvemeni  s  in  its  data  reporting 
system. 

Neither  cer  tral  nonprofit  agency 
objected  to  th  e  change  in  its  reporting 
deadline  fron  December  1 5  to  December 
1 .  The  Comm  ittee  does  not  believe  the 
change,  whic  i  shortens  the  reporting 
deadlines  by  jnly  15  days,  will  unduly 
impact  nonpi  ofit  agencies  participating 
in  the  Comm:  ttee's  program.  These 
nonprofit  age  icies  already  submit 
quarterly  dats  reports  to  their  central 
nonprofit  age  icies  30  days  after  the 
close  of  each  quarter,  so  their  fiscal 
year-end  repc  rt  merely  requires  them  to 
combine  and  update  the  totals  they  have 
already  reported,  and  to  provide  the 
annual  report  at  the  same  time  they 
provide  the  ft  urth  quarter  data  to  the 
central  nonpr  afit  agencies.  As  this  data 
is  now  genera  lly  compiled  and  reported 
on  an  electroi  lic  basis,  the  45-day  period 
which  the  rej  ulations  previously 
allowed  betw  ;en  the  close  of  a  fiscal 
year  and  the  s  ubmission  of  the  annual 
report  by  non  Drofit  agencies  can  no 
longer  be  just  fied.  The  Committee  does 
not  believe  th  it  the  requirement  to  have 
the  report  sigi  led  by  the  nonprofit 
agency's  chie  executive  officer  and  an 
officer  of  the  )oard  of  directors  should 
cause  nonprofit  agencies  to  miss  the 
new  filing  deadline,  particularly  as  most 
of  the  participating  nonprofit  agencies 
are  small  corriimunity  organizations 
whose  executives  and  board  officers  are 
readily  available. 

The  Committee  believes  it  has  a 
compelling  nied  to  accelerate  the  data 
reporting  conjained  in  the  annual 
reports,  in  order  to  identify  and  take 
corrective  action  on  nonprofit  agencies 
which  are  fallng  short  of  meeting 
statutory  requirements  to  remain  in  the 
Committee's   irogram.  The  regulatory 
changes  the  C  ammittee  is  making  are  a 
part  of  an  init  ative  which  will  allow  the 
Committee  to  conduct  this  corrective 
process  earlie  •  than  is  currently  the 
case,  and  to  u  store  more  participating 


nonprofit  agencies  to  good  standing  in 
its  program,  thus  furthering  the 
Committee's  statutory  mission  of 
increasing  employment  of  people  with 
severe  disabilities. 

These  reporting  deadline  changes  will 
also  allow  the  Committee  to  meet  its 
own  statutory  and  regulatory  oversight 
responsibilities  in  a  more  timely 
manner. 

However,  to  help  those  nonprofit 
agencies  which  may  experience 
difficulty  adjusting  to  the  new  deadline, 
the  Committee  is  willing  to  allow  those 
nonprofit  agencies  which  cannot  meet 
the  new  filing  deadline  for  their  Fiscal 
Year  2003  reports  to  file  them  no  later, 
than  the  previous  deadline    *"  November 
15,  2003.  These  nonprofit  agencies  will 
be  required  to  meet  the  new  deadline 
when  filing  their  Fiscal  Year  2004 
annual  reports,  if  they  are  to  maintain 
their  good  standing  within  the  Javits- 
Wagner-O'Day  Program. 


Regulatory  Flexibility  Act 

I  certify  that  this  revision  of  the 
Committee  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  revision  clarifies  program 
policies  and  does  not  essentially  change 
the  impact  of  the  regulations  on  small 
entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  final  rule  because  it 
contains  no  new  information  collection 
or  recordkeeping  requirements  as 
defined  in  that  Act  and  its  regulations. 

Executive  Order  No.  12866 

The  Conunittee  has  been  exempted 
from  the  regulatory  review  requirements 
of  the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 
Additionally,  the  rule  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 

List  of  Subjects 

41  CFR  Part  51-3 

Government  procurement, 
Handicapped. 

41  CFR  Part  51-4 

Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  out  in  the  preamble, 
Parts  51-3  and  51-4  of  Title  41,  Chapter 
51  of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

■  1 .  The  authority  citations  for  Parts  51- 
3  and  51—4  continue  to  read  as  follows: 

Authority:  41  U.S.C.  46-48c. 
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PART  51-3— CENTRAL  NONPROFIT 
AGENCIES 

■  2.  Section  51-3.2  is  amended  by 
revising  paragraph  (m),  to  read  as 
follows: 

§  51-3.2    Responsibilities  under  the  JWOD 
Program. 

*        *        *        ,*        « 

(m)  Review  and  forward  to  the 
Committee  by  December  1  of  each  year 
a  completed  original  copy  of  the 
appropriate  Annual  Certification 
(Committee  Form  403  or  404)  for  each 
of  its  participating  nonprofit  agencies 
covering  the  fiscal  year  ending  the 
preceding  September  30. 


PART  51-4— NONPROFIT  AGENCIES 

■  3.  Section  51-4.3  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a),  to  read  as  follows: 

§  51  -4.3    Maintiiining  qualification. 

(a)  *   *  *  In  addition,  each  such 
nonprofit  agency  must  submit  to  its 
central  nonprofit  agency  by  November  1 
of  each  year,  two  completed  copies  of 
the  appropriate  Annual  Certification 
(Committee  Form  403  or  404)  covering 
the  fiscal  year  ending  the  preceding 
September  30. 
***** 

Dated:  September  8,  2003. 
Leon  A.  Wilson,  Jr.,  . 

Executive  Director. 

[FR  Doc.  03-23325  Filed  9-11-03;  8:45  am] 
BILUNG  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Doclcet  No.  020430101-2101-01;  I.D. 
082503A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason  Action  #3 
-  Closure  and  Reopening  of  the 
Recreational  Fishery  from  Cape 
Falcon,  Oregon  to  Humbug  Mountain, 
Oregon 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Adjustment;  request  for 

comments. 

SUMMARY:  NMFS  announces  that  the 
recreational  selective  fishery  for  marked 


hatcbery  coho  salmon  in  the  area  from 
Cape  Falcon,  OR  to  Humbug  Mountain, 
OR,  was  closed  at  midnight  on  August 
19,  2003.  The  Northwest  Regional 
Administrator,  NMFS  (Regional 
Administrator),  determined  that  the 
quota  of  88,000  marked  hatchery  coho 
had  been  reached.  The  recreational 
fishery  for  all  salmon  except  coho  then 
reopened  on  August  20,  2003,  as 
scheduled  in  the  2003  annual 
.  management  measures.  This  action  was 
necessary  to  conform  to  the  2003 
management  goals. 

DATES:  Closure  of  the  selective  fishery 
for  marked  hatchery  coho  in  the  area 
from  Cape  Falcon  to  Humbug  Mountain 
effective  2359  hours  local  time  (l.t.), 
August  19,  2003.  until  the  effective 
dates  of  the  2004  management 
measures,  which  will  be  published  in 
the  Federal  Register  for  the  West  Coast 
salmon  fisheries.  Reopening  the 
recreational  fishery  for  all  salmon 
except  coho  in  the  area  from  Cape 
Falcon  to  Humbug  Mountain  effective 
0001  hours  l.t.,  August  20,  2003  through 
October  31,  2003.  Comments  will  be 
accepted  through  September  29,  2003. 
ADDRESSES:  Comments  on  this  action 
must  be  mailed  to  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  NOAA,7600  Sand  Point 
Way  N.E.,  Bldg.  1,  Seattle,  WA  98115- 
0070;  or  faxed  to  206-526-6376;  or  Rod 
Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132;  or  faxed  to  562-980-4018. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  closed  the 
recreational  selective  fishery  for  coho  in 
the  area  from  Cape  Falcon,  OR  to 
Humbug  Moimtain,  OR  effective  at 
midnight  on  Tuesday,  August  19,  2003. 
Information  provided  on  August  14, 
2003,  estimated  that  the  quota  of  88,000 
marked  coho  salmon  would  be  reached 
by  August  19,  2003.  Automatic  season 
closures  based  on  quotas  are  authorized 
by  regulations  at  50  CFR  660.409(a)(1). 
The  recreational  fishery  for  all  salmon 
except  coho  reopened  on  August  20, 
2003,  as  scheduled  in  the  2003  annual 
management  measures. 

In  tne  2003  annual  management 
measures  for  ocean  salmon  fisheries  (68 
FR  23913,  May  6,  2003),  NMFS 


announced  that  the  recreational 
selective  fishery  for  marked  hatchery 
coho  in  the  area  from  Cape  Falcon,  OR 
to  Humbug  Mountain,  OR  would  open 
on  June  21  through  the  earlier  of  August 
24  or  the  attainment  of  a  88,000-marked 
coho  quota,  and  the  all  salmon  except 
coho  season  would  then  reopen  the 
earlier  of  August  25  or  the  attainment  of 
the  marked  hatchery  coho  quota. 

On  August  14,  2003,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call.  Information 
related  to  catch  to  date,  the  coho  catch 
rate,  and  effort  data  indicated  that  it  was 
likely  that  the  quota  would  be  reached 
by  August  19,  2003.  As  a  result,  the 
State  of  Oregon  recommended,  and  the 
Regional  Administrator  concurred,  that 
the  recreational  selective  fishery  for 
marked  hatchery  coho  in  the  area  frt)m 
Cape  Falcon,  OR  to  Humbug  Mountain, 
OR  close  effective  at  midnight  on 
Tuesday,  August  19,  2003.  with  the  all 
salmon  except  coho  fishery  reopening 
on  August  20.  2003.  All  other 
regulations  that  apply  to  this  fishery 
remain  in  effect  as  announced  in  the 
2003  aimual  management  measures  and 
subsequent  inseason  actions. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  action  recommended 
by  the  ODFW.  The  states  manage  the 
fisheries  in  state  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  of  50  CFR  660.411, 
actual  notice  to  fishers  of  the  above 
described  action  was  given  prior  to  the 
effective  date  by  telephone  hotline 
nimiber  206-526-6667  and  800-662- 
9825,  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Chaimel  16 
VHF-FM  and  2182  kHz. 

This  action  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunity  for  public  comment 
under  5  U.S.C.  553(b)(B)  because  such 
notification  would  be  impracticable.  As 
previously  noted,  actual  notice  of  this    . 
action  was  provided  to  fishers  through 
telephone  hoUine  and  radio  notification. 
This  action  complies  with  the 
requirements  of  the  annud  management 
measures  for  ocean  salmon  fisheries  (68 
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FR  23913,  May  6,  2003),  the  West  Coast 
Salmon  Plan,  and  regulations 
implementing  the  West  Coast  Salmon 
Plan  50  CFR  660.409  and  660.411.  Prior 
notice  and  opportunity  for  public 
comment  was  impracticable  because 
NMFS  and  the  state  agencies  have 
insufficient  time  to  provide  for  prior 
notice  and  the  opportunity  for  public 
comment  between  the  time  the  fishery 
catch  and  effort  data  are  collected  to 
determine  the  extent  of  the  fisheries, 
and  the  time  the  fishery  closiue  must  be 
implemented  to  avoid  exceeding  the 
quota.  Failure  to  close  the  fishery  upon 
attainment  of  the  quota  would  allow  the 
quota  to  be  exceeded,  resulting  in  fewer 
spawning  fish  and  possibly  reduced 
yield  of  ^e  stocks  in  the  future.  For  the 
same  reasons,  the  AA  also  finds  good 
cause  to  waive  the  30-day  delay  in 
effectiveness  required  imder  U.S.C. 
553(d)(3). 

This  action  is  authorized  by  50  CFR 
660.409  and  6160.41 1  and  is  exempt  ft-om 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  28,  2003. 
John  H.Daniiigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  03-23204  Filed  9-11-03;  8:45  am) 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dociwt  No.  021122286-3036-02;  i.D. 
090803B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Inshore  Component 
in  the  Central  Regulatory  Area  of  the 
GuH  of  Alasica 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospherii ; 
Commerce. 


Administration  (NOAA), 
ACTION:  Proliibition  of  retention 


SUMMARY:  NMFS  is  prohibiting  retention 
of  Pacific  coo  by  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  ^  the  Central  Regulatory 
Area  of  the  (julf  of  Alaska  (GOA).  NMFS 
is  requiring  fcat  catch  of  Pacific  cod  in 
this  area  be  w-eated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necJBssary  because  the  amount 
of  the  2003  tbtal  allowable  catch  (TAC) 
of  Pacific  coll  apportioned  to  vessels 
fie  cod  for  processing  by 
mponent  in  this  area  has 


catching  Pai 
the  inshore 
been  achiev 
DATES:  Effec 
time  (A.l.t.), 
2400  hrs,  A. 


ive  1200  hrs,  Alaska  local 
September  9,  2003,  imtil 
,t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  9074586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  theeroundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMPfc  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fish  ;ry  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.  S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  60q  and  50  CFR  part  679. 

The  amouit  of  the  2003  TAC  of 
Pacific  cod  a  jportioned  to  vessels 
catching  Pac  fie  cod  for  processing  by 
the  inshore  c  amponent  in  the  Central 
Regulatory  A  rja  (Statistical  Areas  620 
and  630,  betiireen  147  degrees  and  159 
degrees  W.  k  ngitudes)  of  the  GOA  was 
established  as  20,421  metric  tons  by  the 
Final  2003  H  irvest  Specifications  of 
Groundfish  f  )r  the  GOA  (68  FR  9924, 
March  3,  200  3). 

In  accorda]  ice  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determin  sd  that  the  amount  of  the 
2003  TAC  ap  jortioned  to  vessels 
catching  Pac  fie  cod  for  processing  by 


the  inshore  component  of  the  Central 
Regulatory  Area  of  the  GOA  has  been 
reached.  Therefore,  NMFS  is  requiring 
that  further  catches  of  Pacific  cod 
caught  by  vessels  catching  Pacific  Cod 
for  processing  by  the  inshore 
component  of  the  Central  Regulatory 
Area  of  the  GOA  be  treated  as 
prohibited  species  in  accordance  with 
§  679.21(b). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
piu-suant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the 
prohibition  of  retention  of  Pacific  cod 
by  vessel  catching  Pacific  cod  for 
processing  by  the  inshore  component, 
lead  to  exceeding  the  TAC,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  fi-om  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  8,  2003. 
Dean  Swanson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-23292  Filed  9-9-03;  3:22  pm) 

BILLING  CODE  3S10-22-S 


53687 


Proposed  Rules 


Federal  Register 

Vol.  68,  No.  177 

Friday,  September  12,  2003 


1^ 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoptiori  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-1 40930-02] 
RIN  1545-BB15 

Testimony  or  Production  of  Records  in 
a  Court  or  Other  Processing; 
Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemakings 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  existing 
regulation  that  establishes  the 
procedures  to  be  followed  by  IRS 
officers  and  employees  upon  receipt  of 
a  request  or  demand  for  disclosure  of 
IRS  records  or  information. 
DATES:  This  correction  is  effective  July 
9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Fish  (202)  622^590  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  proposed  regulations  that  are  the 
subject  of  this  correction  are  under 
section  301  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published  on  July  9,  2003  (68  FR 
40850),  the  notice  of  proposed 
rulemaking  (REG-140930-4)2)  contains 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  (REG- 
140930-02),  which  was  the  subject  of 
FR  Doc.  03-17230,  is  corrected  as 
follows: 

On  page  40851,  column  1,  in  the 
preamble,  under  the  subject  heading 
"Paperwork  Reduction  Act",  third 
paragraph  from  the  bottom,  last  line  of 


the  paragraph,  the  language  "responses: 
1,400."  is  corrected  to  read  "responses: 
On  occasion." 

Cynthia  E.  Grigsby, 

Acting  Chief,  Publications  and  Regulations 
Branch,  Legal  Processing  Division,  Associate 
Chief  Counsel  (Procedures  and 
Administration). 

[FR  Doc.  03-23318  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  1 
[FRL-7556-5] 

Advisory  Committee  for  Regulatory 
Negotiation  Concerning  All 
Appropriate  Inquiry;  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Meeting  of  Negotiated 
Rulemaking  Committee  on  all 
appropriate  Inquiry. 

SUMMARY:  The  Environmental  Protection 
Agency,  as  required  by  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  is  announcing  the  date  and 
location  of  an  upcoming  meeting  of  the 
Negotiated  Rulemaking  Committee  on 
All  Appropriate  Inquiry. 
DATES:  A  meeting  of  the  Federal 
Advisory  Committee  on  Regulatory 
Negotiation  on  All  Appropriate  Inquiry 
is  scheduled  for  October  14  and  October 
15,  2003.  The  location  for  the  meeting 
is  provided  below.  Dates  and  locations 
of  subsequent  meetings  will  be 
announced  in  later  docimients. 
ADDRESSES:  The  meeting  will  take  place 
at  the  EPA  East  Building,  1201 
Constitution  Avenue  NW.,  Washington, 
DC  20460.  The  meeting  is  scheduled  to 
begin  at  8:30  a.m.  and  end  at  4:ao  p.m. 
on  both  October  14  and  October  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information 
should  contact  Patricia  Overmeyer  of 
EPA's  Office  of  Brownfields  Cleanup 
and  Redevelopment,  1200  Pennsylvania 
Ave.,  NW.,  Mailcode  5105T, 
Washington,  DC  20460,  (202)  566-2774, 
or  overmeyer.patricia@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act,  EPA  is 
required  to  develop  standards  and 


practices  for  carrying  out  all  appropriate 
inquiry.  The  Federal  Advisory 
Committee  meeting  is  for  the  purpose  of 
negotiating  the  contents  of  a  proposed 
regulation  setting  federal  standards  and 
practices  for  conducting  all  appropriate 
inquiry.  At  its  meeting  on  October  14 
and  15.  2003,  the  Committee's  agenda 
will  include  a  continuation  of 
substantive  deliberations  on  the 
proposed  rulemaking  including 
discussions  on  recommendations  for 
proposed  regulatory  language  for 
addressing  each  of  the  criteria 
established  by  Congress  in  the  Small 
Business  Liability  Relief  and 
Brownfields  Revitalization  Act 
amendments  to  CERCLA 
(101)(35)(B)(iii). 

All  meetings  of  the  Negotiated 
Rulemaking  Committee  are  open  to  the 
public.  There  is  no  requirement  for 
advance  registration  for  members  of  the 
public  who  wish  to  attend  or  make 
comments  at  the  meeting.  Opportunity 
for  the  general  public  to  address  the 
Committee  will  be  provided  starting  at 
2:30  p.m.  on  both  October  14  and 
October  15,  2003. 

Dated:  September  4.  2003. 
Thomas  P.  Dunne, 

Associate  Assistant  Administrator.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response. 

[FR  Doc.  03-23273  Filed  9-11-03;  8:45  am] 

BiLUNG  CODE  6S60-5O-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-7553-9] 

Ocean  Disposal;  Proposed 
Designation  of  Dredged  Material 
Disposal  Sites  in  the  Central  and 
Western  Portions  of  Long  Island 
Sound,  CT 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  today  proposes  to 
designate  two  dredged  material  disposal 
sites;  Central  Long  Island  Sound  (CLIS) 
and  Western  Long  Island  Sound  (WLIS) 
located  offshore  from  New  Haven  and 
Stamford,  Connecticut;  respectively,  for 
the  disposal  of  suitable  dredged  material 
removed  from  the  central  and  western 
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portions  of  the  Long  Island  Sound 
region  of  Connecticut,  New  York  and 
other  nearby  harbors  or  dredging  sites. 
This  action  is  necessary  to  provide  long- 
term  dredged  material  disposal  sites  for 
the  current  and  future  disposal  of  this 
material.  The  proposed  site  designations 
are  for  an  indefinite  period  of  time.  The 
sites  are  subject  to  continuing 
monitoring  to  ensure  that  unacceptable, 
adverse  environmental  impacts  do  not 
occiu".  The  proposed  action  is  described 
in  the  Draft  Environmental  Impact 
Statement  (DEIS),  and  the  monitoring 
plans  are  described  in  the  CLIS  and 
WLIS  Site  Management  and  Monitoring 
Plans  (SMMPs).  The  SMMPS  are 
provided  as  appendix  J  of  the  DEIS.  Site 
designation  does  not  itself  actually 
authorize  the  disposal  of.any  particular 
dredged  material  at  a  site.  Proposals  to 
dispose  of  dredged  material  at  a 
designated  site  is  subject  to  project — 
specific  reviews  and  authorization  and 
still  must  satisfy  the  criteria  for  ocean 
dumping. 

DATES:  Comments  must  be  received  by 
5  p.m.  on  October  27,  2003.  Public 
hearings  dates: 

1.  September  30,  2003  in  NY  from  1 
p.m. — 5  p.m.  and  6  p.mv — 10  p.m. 

1.  October  1,  2003  in  CT  from  1 
p.m. — 5  p.m.  and  6  p.m. — 10  p.m. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Ms.  Ann  Rodney,  U.S. 
Environmental  Protection  Agency  New 
England  Region,  One  Congress  Street, 
Suite  1100  (CWQJ,  Boston,  MA  02114- 
2023  or  electronically  to 
Rodney.Ann@epa.gov. 
The  Public  Hearing  locations  are: 

1.  September  30,  2003— New  York 
SUNY  at  Stony  Brook,  Stony  Brook,  NY 
11794-1603.  The  meeting  will  be  held 
inside  the  "Charles  B.  Wang  Asian- 
American  Center". 

2.  October  1,  2003— Westin  Stamford, 
One  First  Stamford  Place,  Stamford,  CT 
06902. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  Rodney,  U.S.  Environmental 
Protection  Agency  New  England  Region, 
One  Congress  Street,  Suite  1100  (CWQ), 
Boston,  MA  02114-2023,  telephone 
(617)  918-1538,  electronic  mail: 
Rodney.Ann@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Public  Reviev^  of  Documents:  The  file 
supporting  this  proposed  designation  is 
available  for  inspection  at  the  following 
locations: 

1.  In  person.  The  Proposed  Rule  and 
the  Draft  Environmental  Impact 
Statement  (DEIS)  which  includes  the 
SMMPs  (Appendix  J),  are  available  for 
inspection  at  the  following  locations:  A. 
EPA  New  England  Library,  11th  Floor, 


One  Congresi  Street,  Suite  1100  (CWQ), 
Boston,  MA  02114-2023.  For  access  to 
the  documents,  call  Peg  Nelson  at  (617) 
918-1991  between  10  a.m.  and  3  p.m. 
Monday  through  Thursday,  excluding 
legal  holidayf ,  for  an  appointment.  B. 
Mamaroneck Public  Library  Inc.,  136 
Prospect  Avel,  Mamaroneck,  NY.  C.  Port 
Jefferson  Fre«  Library,  100  Thompson 
Street,  Port  Jdfferson,  NY.  D.  Bridgeport 
Public  Library,  925  Broad  Street, 
Bridgeport,  cfr.  E.  Milford  City  Library, 
57  New  Havflh  Ave.,  Milford.  CT.  F. 
New  Haven  Rree  Public  Library,  133 
Elm  Street,  New  Haven,  CT.  G.  New 
London  Publ  c  Library,  63  Himtington 
Street,  New  L  ondon,  CT.  H.  Norwalk 
Public  Librar  r,  1  Belden  Ave.,  Norwalk, 
CT.  I.  Acton  ]  ublic  Library,  60  Old 
Boston  Post  I  oad.  Old  Saybrook,  CT.  J. 
Ferguson  Lib  ary,  752  High  Ridge  Road, 
Stamford,  CT 

2.  Electron:  cally.  You  also  may  review 
and/or  obtain  electronic  copies  of  these 
documents  a]  d  various  support 
dociunents  fr  >m  the  EPA  home  page  at 
the  Federal  R  egister  http:// 
www.epa.gov  'fedrgstr/,  or  on  the  EPA 
New  England  Region's  homepage  at 
http://www.e  7a.gov/regionl/eco/lisdreg/ 

A.  Backgroui  d 

Section  102  (c)  of  the  Marine 
Protection,  R«  search,  and  Sanctuaries 
Act  (MPRSA)  of  1972,  as  amended,  33 
U.S.C.  1401  e  t  seq.,  gives  the 
Administrato  of  EPA  authority  to 
designate  site  5  where  ocean  disposal, 
also  referred  i  o  interchangeably  as  ocean 
dumping,  ma  r  be  permitted.  On  October 
1,  1986,  the  A  dministrator  delegated 
authority  to  cEsignate  ocean  dredged 
material  dispi  isal  sites  (ODMDS)  to  the 
Regional  A(h]  inistrator  of  the  EPA 
Region  in  wh  ch  the  sites  are  located. 
The  CLIS  and  WUS  sites  are  located 
within  New  E  ngland  (EPA  New 
England);  the  efore,  this  action  is  being 
taken  pursuai  it  to  the  Regional 
Administrato:  's  delegated  authority. 
EPA  regulatic  qs  (40  CFR  228.4(e)(1)) 
promulgated  mder  the  MPRSA  require, 
among  other )  iiings,  that  EPA  de  ignate 
ocean  dumpii  ig  sites  (ODMDS)  by 
promulgation  in  40  CFR  part  228. 
Designated  odean  dimiping  sites  are 
codified  at  4a CFR  228.15.  This  rule 
proposes  to  d  »signate  two  sites  for  open 
water  disposa  1  of  dredged  materials. 
These  sites  ai }  currently  being  used 
under  the  aut  lority  of  MPRSA  Section 
103  and  are  1(  cated  in  the  western  and 
central  region  s  of  Long  Island  Sound. 

The  primar  r  authorities  that  govern 
the  aquatic  disposal  of  dredged  material 
in  the  United  States  are  the  CWA  and 
the  MPRSA.  All  dredged  material 
disposal  activ  ities  in  Long  Island 
Soimd,  whett  er  from  Federal  or  non- 


Federal  projects  of  any  size,  are  subject 
to  the  requirements  of  section  404  of  the 
CWA,  33  U.S.C.  1344.  hi  1980,  the 
MPRSA  was  amended  to  add  Section 
106(f)  to  the  statute.  33  U.S.C.  1416(f). 
This  provision  is  commonly  referred  to 
as  the  "Ambro  Amendment,"  named 
after  Congressman  Jerome  Ambro. 
MPRSA  section  106(f),  33  U.S.C. 
1416(f),  was  itself  amended  in  1990.  As 
a  residt  of  this  provision,  the  disposal  of 
dredged  material  in  Long  Island  Sound 
frt>m  both  Federal  projects  (projects 
carried  out  imder  the  Corps  civil  works 
program  or  the  actions  of  other  Federal 
agencies  or  from  non-Federal  projects 
involving  more  than  25,000  cubic  yards 
(19,114  cubic  meters)  of  material  must 
satisfy  the  requirements  of  both  CWA 
section  404  and  the  MPRSA.  Disposal 
from  non-Federal  projects  involving:  less 
than  25,000  cubic  yards  (19,114  cubic 
meters)  of  material,  however,  are  subject 
to  CWA  section  404  only. 

The  two  dredged  material  disposal 
sites  in  Long  Island  Soimd  being 
proposed  in  this  action  are  necessary  to 
provide  long-term  disposal  options  for 
the  Corps  to  maintain  deep-draft, 
international  commerce  and  navigation 
through  authorized  federal  navigation 
projects  and  to  ensure  safe  navigation 
for  public  and  private  entities.  One  of 
the  proposed  sites  is  in  the  central 
portion  of  the  soimd,  while  the  other  is 
in  the  western  portion  of  the  sound. 

The  sites  will  be  subject  to  continuing 
site  management  and  monitoring  to 
ensure  that  unacceptable,  adverse 
environmental  impacts  do  not  occur. 
The  management  of  the  sites  is  further 
described  in  the  draft  Site  Monitoring 
and  Management  Plans  (SMMPs)  for 
CLIS  and  WLIS  (appendix  J  of  the  DEIS). 
Documents  being  made  available  for 
public  comment  by  EPA  at  this  time 
include  this  proposed  rule,  DEIS,  and 
Draft  SMMPS  (appendix  J  of  DEIS). 

The  designations  are  being  proposed 
in  accordance  with  40  CFR  228.4(e)  of 
the  Ocean  Dumping  Regulations,  which 
allow  EPA  to  designate  ocean  sites  for 
disposal  of  dredged  materials. 

B.  Regulated  Entities 

Entities  potentially  regulated  by  the 
proposed  rule  are  persons, 
organizations,  or  govemihent  bodies 
seeking  to  dispose  of  dredged  material 
in  waters  of  Long  Island  Sound,  under 
the  MPRSA  and  its  implementing 
regulations.  This  proposed  rule  is 
expected  to  be  primarily  of  relevance  to 
(a)  parties  seeking  permits  from  the 
Corps  to  transport  dredged  material  for 
the  purpose  of  disposal  into  the  waters 
of  the  central  and  western  regions  of 
Long  Island  Soimd,  and  (b)  to  the  Corps 
itself  for  its  own  dredged  material 
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disposed  projects.  Potentially  regulated       disposal  sites  and  would  be  subject  to 
categories  and  entities  that  may  seek  to       this  Rule  may  include: 
use  the  proposed  dredged  material 


Category 


Federal  Government 

Industry  and  General  Public 

State,  local  and  tribal  governments 


Examples  of  potentially  regulated  entities 


U.S.  Army  Corps  of  Engineers  Civil  Works  Projects,  and  Other  Federal 
Agencies. 

Port  Authorities,  Marinas  and  Hartwrs,  Shipyards,  and  Marine  Repair  Facili- 
ties, Berth  Owners. 

Governments  owning  and/or  responsible  for  ports,  hart)ors,  and/or  berths. 
Government  agencies  requiring  disposal  of  dredged  material  associated 
with  public  works  projects. 


This  table  lists  the  types  of  entities 
that  could  potentially  be  regulated 
.  should  the  proposed  rule  become  a  final 
rule.  EPA  notes  that  nothing  in  this 
proposed  rule  alters  the  jurisdiction  or 
authority  of  EPA  or  the  types  of  entities 
regulated  under  the  MPRSA.  Questions 
regarding  the  applicability  of  this 
proposed  rule  to  a  particular  entity 
should  be  directed  to  the  contact  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

C.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  42  U.S.C.  4321  et  seq.,  requires 
that  Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  environmental 
quality.  The  objective  of  NEPA  is  to 
build  into  agency  decision-making 
process  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions,  including  evaluation  of 
reasonable  alternatives  to  the  proposed 
action.  While  NEPA  does  not  apply  tp 
EPA  activities  in  designating  ocean 
disposal  sites  under  the  MPRSA,  EPA 
has  voluntarily  agreed  as  a  matter  of 
policy  to  conduct  a  NEPA 
environmental  review  in  connection 
with  ocean  dumping  site  designations. 
(See  63  FR  58045  (October  29,  1998), 
"Notice  of  Policy  and  Procedures  for 
Voluntary  Preparation  of  National 
Environmental  Policy  Act  (NEPA) 
Documents.")  Consistent  with  this 
policy,  EPA,  in  cooperation  with  the 
U.S.  Army  Corps  of  Engineers,  has 
prepared  a  DEIS  entitled,  "Draft 
Environmental  Impact  Statement  for  the 
Designation  of  Dredged  Material 
Disposal  Sites  in  Central  and  Western 
Long  Island  Sound,  Connecticut  and 
New  York,  dated  August  2003"  which 
considers  the  environmental  aspects  of 
site  designation  in  central  and  western 
LIS.  A  Notice  of  Availability  of  the  DEIS 
for  public  review  and  comment  is  being 
published  concurrently  with  this 
Proposed  Rule  in  today's  Federal 
Ref^er.  Anyone  wishing  to  review  a 


copy  of  the  DEIS  may  do  so  in  one  of 
the  ways  described  above  (see 
ADPRESSES).  The  public  comment 
period  for  this  DEIS  will  close  on 
October  27,  2003.  The  public  comment 
period  on  the  Proposed  Rule  Publication 
will  also  close  on  October  27,  2003. 
Comments  may  be  submitted  by  one  or 
more  of  the  methods  described  above. 

The  purpose  of  the  proposed  action  is 
to  designate  open  water  disposal  sites 
that  will  meet  long-term  dredged 
material  disposal  needs  in  LIS.  The 
appropriateness  of  open  water  disposal 
for  any  specific,  individual  dredging 
project  is  determined  on  a  case-by-case 
basis  under  the  permit/ authorization 
process  governing  the  open  water 
disposal  of  dredged  material. 

Designation  of  an  open  water  disposal 
site  under  40  CFR  part  228  is  essentially 
a  preliminary,  plaiming  measure.  The 
practical  effect  of  such  a  designation  is 
only  to  require  that  if  futiue  ocean  open 
water  disposal  activity  is  permitted 
under  40  CFR  part  227,  then  such 
disposal  should  normally  be 
consolidated  at  the  designated  sites  (see 
33  U.S.C.  1413(b)).  Designation  of  open 
water  disposal  sites  does  not  authorize 
any  actual  disposal  and  does  not 
preclude  EPA  or  the  Corps  from  finding 
available  and  environmentally 
preferable  alternative  means  of 
managing  dredged  materials,  or  ft^om 
finding  that  certain  dredged  material  is 
not  suitable  for  open  water  disposal 
under  the  applicable  regulatory  criteria. 
Nevertheless,  EPA  has  determined  that 
it  is  appropriate  to  designate  open  water 
disposal  sites  for  dredged  materials  in 
the  central  and  western  Long  Island 
Sound  now,  because  it  appears  unlikely 
that  feasible  alternative  means  of 
managing  dredged  material  will  be 
available  to  accommodate  the  projected 
dredged  material  of  this  region  in  the 
future. 

Proposals  for  the  open  water  disposal 
of  dredged  materials  from  individual 
projects  are  evaluated  by  EPA  New 
England  and  the  Corps'  New  England 
District  on  a  case-by-case  basis,  taking 
into  account  all  the  alternatives 


available  at  the  time  of  permitting. 
Beneficial  reuse  alternatives  will  be 
preferred  over  open  water  disposal 
whenever  they  are  practicable. 

The  DEIS  describes  the  purpose  and 
need  for  the  proposed  action  and 
evaluates  a  number  of  alternatives  to 
this  action.  EPA's  analysis  of 
alternatives  considered  several  different 
potential  open  water  disposal  sites  for 
dredged  material  from  Connecticut  and 
surrounding  harbors,  as  well  as 
potentieil  alternative  means  of  managing 
these  dredged  materials  other  than  open 
water  disposal.  As  described  in  the 
DEIS,  the  initial  screening  effort  was 
established  to  consider  the  most 
environmentally  soiuid,  economically 
and  operationally  feasible  area  site 
designation.  Alternatives  evaluated 
included  various  marine  sites,  upland 
disposal,  beneficial  uses,  and  the  no 
action  alternative. 

In  addition  to  considering  reasonable 
distances  to  transport  dredged  material, 
the  open  water  disposal  analysis 
considered  areas  of  critical  resources  as 
well  as  areas  of  incompatibility  for  use 
as  a  disposal  site.  This  included  but  was 
not  limited  to  such  factors  as  the 
sensitivity  and  value  of  natural 
resources,  geographically  limited 
habitats,  fisheries  and  shellfisheries. 
natural  resources,  shipping  and 
navigation  lanes,  physical  and 
environmental  parameters,  and 
economic  and  operational  feasibility. 
The  analysis  was  carried  out  in  a  tiered 
process.  The  final  tier  involved  further 
analysis  of  the  no  action  alternative  and 
the  following  four  open  water 
alternative  sites:  Central  LIS  (CLIS), 
Milford,  Bridgeport  and  Western  LIS 
(WLIS).  These  sites  were  evaluated  and 
two  sites  were  selected  as  preferred 
alternatives  for  potential  site 
designation.  Management  strategies 
were  developed  for  the  preferred 
alternatives  and  are  described  In  the 
SMMPs. 

To  obtain  public  input  during  the 
process,  EPA  and  the  Corps  held  public 
workshops  and  scoping  meetings,  as 
well  as  convened  an  EIS  working  group. 
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The  purpose  of  the  working  group  was 
to  assist  in  identifying  and  evaluating 
the  best  long-term  dredged  material 
disposal  options  for  Long  Island  Sound. 
Representatives  from  state,  local,  tribal 
and  federal  agencies  were  invited  to 
participate  in  the  working  group  as  well 
as  individuals  representing  other 
interests.  The  working  group  assembled 
for  a  series  of  five  meetings  between 
July  2000  and  November  2002. 
Comments  received  were  factored  into 
the  development  of  the  DEIS.  The  NEPA 
process  led  to  the  current  proposal  that 
CLIS  and  WLIS  be  designated  as  open 
water  dredged  material  disposal  sites. 

D.  Proposed  Sites  Descriptions 

The  two  sites,  CLIS  and  WLIS,  are 
proposed  for  designation.  Draft  SMMPS 
have  been  prepared  for  the  two 
proposed  open  water  disposal  sites  and 
are  available  for  review  and  coinment  by 
the  public.  (Copies  may  be  obtained  by 
request  frtim  the  FURTHER  INFORMATION 
CONTACT  listed  in  the  introductory 
section  to  this  proposed  rule.)  Use  of 
newly-designated  open  water  disposal 
sites  would  be  subject  to  any  restrictions 
included  in  the  site  designation  and  the 
approved  SMMPs.  These  restrictions 
will  be  based  on  a  thorough  evaluation 
of  the  proposed  sites  pursuant  to  the 
Ocean  Dumping  Regulations  and 
potential  disposal  activity  as  well  as 
consideration  of  public  review  and 
comment. 

Central  Long  Island  Sound  (CLIS). 
The  CLIS  site  proposed  for  long-term 
designation  by  EPA  is  currently  in 
operation  under  the  Corps'  short-term 
site  selection  authority.  It  has  been  one 
of  the  most  active  dredged  material 
disposal  sites  in  New  England.  Overall, 
CLIS  has  received  close  to  14  million 
cubic  yards  (11  million  cubic  meters) 
since  1941.  The  site  was  used  prior  to 
enactment  of  MPRSA  in  1972  and 
continued  to  be  used  thereafter. 
Between  1982  and  2001  CLIS  received 
approximately  7  million  cubic  yards 
(5.4  million  cubic  meters),  with  an 
average  annual  volume  of  350,000  cubic 
yards  (268,000  cubic  meters).  The  site  is 
a  rectangular  area,  approximately  2 
nautical  miles  by  1  nautical  mile, 
located  5.6  nautical  miles  south  of 
South  End  Point  near  East  Haven, 
Connecticut,  in  water  depths  from  59  to 
74  feet  (18  to  22.5  meters).  The  - 
sediments  at  the  site  are  predominately 
uniform  clayey  silt  with  an  area  of 
mixed  sand,  clay  and  silt.  These 
sediments  are  typical  of  those  found  in 
fine-grained  depositional  environments 
of  the  central  basin  of  Long  Island 
Soimd.  This  proposed  rule  would 
designate  the  CLIS  site  with  boundaries 
slightly  changed  from  the  current  site. 
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The  CLIS  hot  indary  was  reconfigured  so 
that  the  nortAem  boundary  was  moved 
by  700  feet  (215  meters)  and  the  eastern 
boundary  wap  moved  by  1,230  feet  (375 
meters)  in  or  ler  to  include  two 
previously  m  ed  disposal  mounds  (FVP, 
CS2)  which  a-e  currently  outside  of  the 
existing  site  boundaries.  This 
reconfiguration  will  allow  for 
management  {and  monitoring  of  the  FVP 
and  CS2  moilnds.  The  coordinates 

^an  Datum  1983:  NAD  83) 
ked  CLIS  site,  are  as 


(North  Amer 
for  the  propc 
follows: 


CUS 

41°09'5''N., 
41''09'5''N. 
41°08'4''N. 
41°08'4''N. 


'2°  54'4''  W. 
'2°  SI'S"  W. 
'2°  54'4"  W. 
'2°  SI'S"  W. 


Western  Lang  Island  Sound  (WLIS). 
The  WLIS  sitfe  proposed  for  long-term 
designation  m  EPA  is  currently  in 
operation  uni  ler  the  Corps'  short-term 
site  selection  authority. 

The  site  is  i  rectangular  area,  1.2  by 
1.3  square  na  itical  miles  (2.2  by  2.4 
kilometers)  tl  at  has  been  used  for 
dredged  material  disposal  since  1982. 
After  completion  of  an  EIS,  the  site  was 
established  ii  1982  as  a  regional 
dredged  mate  rial  disposal  site  to  serve 
the  needs  of  t  le  western  area  of  Long 
Island  Sound  Between  1982  and  2001, 
WLIS  receive!  1.7  million  cubic  yards 
(1.3  million  c  iibic  meters),  with  an 
average  annual  volume  of  85,000  cubic 
yards  (65,000jcubic  meters).  The  site  is 
located  2.7  nautical  miles  north  of  Lloyd 
Point,  New  York  and  2.5  nautical  miles 
(4.6  kilometets]  south  of  Long  Neck 
Point  near  Noroton,  Connecticut,  in 
water  depths  bf  79  to  118  feet  (24  to  30 
meters).  The  sediments  at  the  site  are 
heterogeneous,  with  clay  silt  in  the 
northeast  corner  and  a  mixture  of  sand- 
silt-clay  in  the  center  and  southeast 
comer.  Thesa  sediments  are  typical  of 
those  found  in  fine-grained  depositional 
enviromnenta  of  the  western  basin  of 
Long  Island  Sbimd.  In  addition  to  the 
ambient  silts  p-om  this  region,  there  are 
deposits  of  material  of  mixed  grain  sizes 
dredged  from  harbors  and  navigation 
channels  throughout  the  western  basin. 
This  proposea  rule  would  designate  the 
WLIS  site  wit^  boundaries  which  have 
been  slightly :  econfigiu^d.  The  WLIS 
boundaries  hi  ve  been  shifted  to  the 
west  by  apprc  ximately  1,106  feet  (337 
meters)  and  t(  i  the  north  by  607  feet  (185 
meters).  This  shift  move  will  relocate 
the  WLIS  site  out  of  a  rapidly  shoaling 
area.  The  coo  dinates  (North  American 
Datmn  1983:  4AD  83)  for  the  proposed 
WLIS  site,  arq  as  follows: 

WUS 

41«'00'1''N..  13''29'8''W. 


41"  oo'i"  N.,  73"  aa'C  W. 
41"  sa'g'  N..  73°  zg'B'  w. 

41°  58'9''  N.,  73°  28'1''  W. 

E.  Analysis  of  Criteria  Pursuant  to  the 
Ocean  Dumping  Act  Regulatory 
Requirements 

Five  general  criteria  are  used  in 
evaluating  possible  dredged  material 
disposal  sites  for  long-term  use  under 
the  MPRSA  (see  40  CFR  228.5). 

General  Criteria  (40  CFR  228.5) 

1.  Minimize  interference  with  other 
activities,  particularly  avoiding  fishery 
areas  or  major  navigation  areas.  The 
first  of  the  five  general  criteria  requires 
that  a  determination  be  made  as  to 
whether  the  site  or  its  use  will  minimize 
interference  with  other  uses  of  the 
marine  environment.  For  this  proposed 
rule,  a  determination  was  made  to 
overlay  individual  uses  and  resources 
over  CIS  bathymetry  and  disposal  site 
locations.  This  process  was  used  to 
visually  determine  the  maximum  and 
minimum  interferences  with  other  uses 
of  the  marine  environment  that  could  be 
expected  to  occur.  Both  the  CLIS  and 
WLIS  disposal  sites  showed  minimum 
interference  with  other  activities.  The 
proposed  sites  do  not  interfere  with 
lobster  or  fishing  activities,  although  the 
areas  siurounding  the  disposal  sites 
provide  good  lobster  habitat.  The  two 
proposed  sites  are  also  not  located  in 
shipping  lanes  or  major  navigation  areas 
and  otherwise  have  been  selected  to 
minimize  interference  with  fisheries, 
shellfisheries  and  regions  of  commercial 
or  recreational  navigation. 

2.  Minimize  Changes  in  Water 
Quality.  Temporary  water  quality 
perturbations  (during  initial  mixing) 
caused  by  disposal  operations  would  be 
reduced  to  normal  ambient  levels  before 
reaching  areas  outside  of  the  disposal 
site.  The  second  of  the  five  general 
criteria  requires  that  locations  and 
boundaries  of  disposal  sites  be  selected 
so  that  temporary  changes  in  water 
quality  or  other  environmental 
conditions  during  initial  mixing  caused 
by  disposal  operations  anywhere  within 
a  site  can  be  expected  to  be  reduced  to 
normal  ambient  seawater  levels  or  to 
undetectable  contaminant 
concentrations  or  effects  before  reaching 
beaches,  shorelines,  sanctuaries,  or 
geographically  limited  fisheries  or 
shellfisheries.  The  proposed  sites  will 
be  used  only  for  dredged  material 
disposal  of  suitable  sediments  as 
determined  by  application  of  MPRSA 
sediment  quality  criteria.  No  significant 
contaminant  or  suspended  solids 
releases  are  expected.  Based  on  data 
evaluated  as  part  of  the  DEIS,  disposal 
of  either  sandy  or  fine-grained  material 
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would  have  no  long-term  impact  on 
water  quality  at  the  proposed  sites.  In 
addition,  dredged  material  deposited  at 
the  sites  and  water  quality  perturbations 
are  not  expected  to  reach  any  marine 
sanctuary,  beach,  or  other  important 
natural  resource  area. 

3.  Interim  Sites  Which  Do  Not  Meet 
Criteria.  There  are  no  interim  sites  to  be 
considered  under  this  criterion.  The 
CLIS  and  WLIS  proposed  sites  are  not 
interim  sites  as  defined  under  the  Ocean 
Dumping  regulations.  0 

4.  Size  of  sites.  The  fourth  general 
criterion  requires  that  the  size  of  open 
water  disposal  sites  be  limited  to 
localize  for  identification  and  control 
any  immediate  adverse  impacts  and  to 
permit  the  implementation  of  effective 
monitoring  and  surveillance  programs 
to  prevent  adverse  long-range  impacts. 
Size,  configuration  and  location  is  to  be 
determined  as  part  of  the  disposal  site 
evaluation.  For  this  proposed  rule,  EPA 
has  determined,  based  on  the 
information  presented  in  the  DEIS,  that 
the  sites  have  been  sized  to  provide 
sufficient  capacity  to  accommodate 
material  dredged  from  the  harbors  and 
channels  of  Long  Island  Sound.  The 
existing  site  boundaries  of  the  CLIS  site 
have  been  reconfigured  to  include  two 
previously  used  disposal  (FVP  and  CS2) 
mounds  that  were  outside  of  the 
existing  boundary.  Inclusion  of  these 
mounds  within  the  CLIS  disposal  site 
boundary  will  allow  for  management 
and  monitoring  of  the  mounds.  The 
WLIS  site  has  also  been  reconfigured. 
The  WLIS  boundaries  were  moved  to 
the  north  west  to  avoid  a  rapidly 
shoaling  area.  The  management  and 
monitoring  plans  are  described  in  the 
CLIS  and  WLIS  SMMPs  (Appendix  J  of 
the  DEIS). 

5.  EPA  must,  wherever  feasible, 
designate  dumping  sites  beyond  the 
edge  of  the  continental  shelf  and  where 
historical  disposal  has  occurred.  The 
fifth  criterion  requires  EPA,  wherever 
feasible,  to  designate  ocean  dixmping 
sites  beyond  the  edge  of  the  continental 
shelf  and  at  other  such  sites  that  have 
historically  been  used.  Sites  beyond  the 
edge  of  the  continental  shelf  are  not 
economically  feasible  due  to  the 
extended  travel  time  and  associated 
expense.  In  addition,  the  proposed  sites, 
if  designated,  encompass  the  footprint 
of  historically  used  sites.  Thus,  the 
proposed  disposal  sites  are  consistent 
with  this  criterion. 

As  discussed  briefly  above,  EPA  has 
found  that  the  CLIS  and  WLIS  disposal 
sites  satisfy  the  five  general  criteria 
described  in  40  CFR  228.5  of  the  EPA 
Ocean  Dumping  Regulations.  More 
detailed  information  relevant  to  these 


criteria  can  be  found  in  the  DEIS  and 
SMMPs. 

In  addition  to  the  general  criteria 
discussed  above,  40  CFR  228.6(a)  lists 
eleven  specific  factors  to  be  used  in 
evaluating  a  proposed  disposal  site 
under  the  MPRSA  to  assure  that  the  five 
general  criteria  are  met.  The  CLIS  and 
WLIS  sites,  as  discussed  below,  are  also 
acceptable  under  each  of  the  11  specific 
criteria.  The  evaluation  of  the  preferred 
disposal  sites  relevant  to  the  5  general 
and  1 1  specific  criteria  is  discussed  in 
substantially  more  detail  in  the  DEIS. 

Specific  Criteria  (40  CFR  228.6) 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,and 
Distance  From  Coast  (40  CFR 
228.6(a)(1)).  The  proposed  CLIS  site  is 
a  rectangular  area  approximately  2 
nautical  miles  by  1  nautical  mile, 
located  5.6  nautical  miles  south  of 
South  End  Point  near  East  Haven. 
Connecticut,  in  water  depths  from  59  to 
74  feet  (18  to  22.5  meters).  The 
sediments  at  the  site  are  predominately 
uniform  clayey  silt  with  an  area  of 
mixed  sand,  clay  and  silt.  The  seafloor 
at  CLIS  slopes  from  northwest  to 
southeast.  The  proposed  WLIS  site  is  a 
rectangular  area,  of  approximately  1 
square  nautical  mile.  The  site  is  located 
2.7  nautical  miles  north  of  Lloyd  Point, 
New  York  and  2.5  nautical  miles  (4.6 
kilometers)  south  of  Long  Neck  Point 
near  Noroton,  Connecticut,  in  water 
depths  of  79  to  118  feet  (24  to  30 
meters).  The  sediments  at  the  site  are 
heterogeneous,  with  clay  silt  in  the 
northeast  corner  and  a  mixture  of  sand- 
silt-clay  in  the  center  and  southeast 
comer.  These  sediments  are  typical  of 
those  found  in  fine-grained  depositional 
environments  of  the  western  basin  of 
Long  Island  Sound.  The  seafloor  at 
WLIS  is  a  gentle  downward  sloping 
plane  from  north  to  south  and  is 
bisected  by  an  axial  depression  that 
runs  from  east  to  west,  dipping  to  118 
feet  (36  meters)  in  one  quarter  of  the  site 
in  the  southern  half.  EPA  anticipates 
that  disposal  of  dredged  material  placed 
at  either  of  these  sites  would  adhere  to 
mound  configuration.  Each  site  will  be 
managed  based  on  its  unique 
environmental  conditions. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)). 
The  Corps  and  EPA  has  initiated  ESA 
and  EFH  consultation  with  publication 
of  the  DEIS  in  coordination  with  the 
National  Marine  Fisheries  Service 
(NMFS),  U.S.  Fish  and  Wildlife  Service 
(USFWS).  Through  coordination  with 
the  New  York  Department  of 
Environmental  Conservation,  the 


Connecticut  Department  of 
Environmental  Protection,  NMFS  and 
USFWS,  data  has  been  obtained  on 
current  threatened  or  endangered 
species  in  Long  Islemd  Soimd.  The  many 
organisms  at  the  proposed  sites  include 
zooplankton  (copepods,  tintiiuiids)  and 
phytoplankton.  These  organisms  display 
a  range  of  abundance  by  season.  The 
populations  at  or  near  the  proposed 
sites  are  not  unique  to  the  sites  and  are 
present  over  most  of  the  sound.  It  is 
expected  that  although  small,  short-term 
entrainment  losses  may  occur 
immediately  following  disposal,  no  long 
term,  adverse  impacts  to  organisms  in 
the  water  column  will  occur. 

The  benthic  community  at  these  sites 
is  comprised  primarily  of  Annelida, 
MoUusca,  and  Crustacea.  Abundance 
was  greater  at  the  WLIS  site.  It  is 
expected  that  short-term  reduction  in 
abundance  and  diversity  at  the  sites 
may  occur  immediately  following 
disposal,  but  long  term,  adverse  impacts 
to  benthic  organisms  are  not  expected  to 
occur. 

The  sites  are  located  off  shore  in  a 
semi-enclosed  estuary  that  is  occupied 
by  more  than  83  fish  species.  Species 
richness  did  not  vary  change 
significantly  among  sites.  Some  fish 
species  foimd  to  dominate  the  areas 
include  winter  floimder,  windowpane 
flounder  and  scup.  The  American 
lobster  is  a  primary  shellfish  resource  in 
the  sound.  At  the  CLIS  site,  longfin 
squid  were  also  abundant.  It  is  expected 
that  impacts  to  finfish  resources  will 
consist  of  short-term,  local  disruptions 
and  the  potential  loss  of  some 
individual  fish  of  certain  non-migratory 
species.  Most  of  the  finfish  species  are 
migratory.  It  is  expected  that  impacts  to 
lobster  will  be  short-term  and  associated 
with  disposal,  burial  and  loss  of  habitat 
or  food. 

The  coast  supports  a  large  number  of 
resident  and  migratory  marine  and 
coastal  birds.  Dozens  of  marine  and 
coastal  birds  migrate  through  Long 
Island  Soimd  annually.  In  addition,  LIS 
provides  limited  habitat  for  most  marine 
mammals  and  reptiles.  The  species  that 
are  frequent  or  occasional  visitors  to  the 
sound  are  harbor  porpoises,  long-firmed  . 
pilot  whales,  seals  and  sea  turtles 
(Kemp's  ridley  ,  loggerhead,  leatherback 
and  hawksbill). 

The  federally  listed  threatened  and 
endangered  species  or  species  of 
"special  concern"  which  may  occur 
within  the  area  of  the  proposed  sites 
include:  humpback,  fin,  and  right 
whales;  loggerhead,  green,  Kemp's 
ridley,  and  hawksbill  sea  turtles; 
Atlantic  and  Shortnose  sturgeons.  No 
endangered  birds  are  expected  to  occur 
in  the  area  of  the  proposed  sites. 
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Occurrence  of  these  species  varies  by 
season.  Use  of  the  sites  by  whales  and 
endangered  birds  would  be  incidental. 
The  presence  of  sea  turtles  may  occur  in 
this  area  of  the  proposed  sites  during 
the  summer  and  fall.  It  is  not  expected 
that  dredging  activities  would  have  any 
significant  adverse  effect  on  these 
species  or  their  critical  habitat.  Disposal 
at  both  of  the  proposed  sites  is  expected 
to  result  in  the  mortality  of  benthic 
oiganisms  as  an  immediate  result  of 
material  burying  organisms  on  the 
seafloor.  However,  recolonization  at  the 
disposal  sites  is  expected  to  occur 
within  a  year  or  more  after  a  disposal 
event.  With  respect  to  the  other  living 
resources  that  use  the  proposed  CUS 
and  WLIS  sites,  the  sites  are  not  being 
located  in  areas  that  provide  limited  or 
unique  breeding,  spawning,  nursery, 
feeding,  or  passage  areas. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)).  The  CLIS  and  WLIS 
disposal  sites  are  within  the  semi- 
enclosed  Long  Island  Sound  estuary. 
The  closest  beaches,  refuges,  sanctuaries 
or  areas  of  special  concern  are  at  least 
two  nautical  miles  from  either  disposal 
site.  The  CLIS  and  WLIS  disposal  sites 
are  approximately  6  nautical  miles  (11 
kilometers)  bom  the  closest  beaches 
(Short  Beach  and  Calf  Pasture  Beach, 
respectively).  For  the  CLIS  disposal  site, 
the  closest  refuge  or  sanctuary 
(approxlqiately  seven  nautical  miles)  is 
the  Outer  Island  Unit  of  the  Stewart  B. 
McKinney  National  Wildlife  Refuge. 
Areas  of  special  concern  at  the  CLIS  site 
include  Quinnipiac  River  Marsh 
Wildlife  Management  Area,  Great 
Harbor,  Wildlife  Management  Area  and 
Wild  wood  State  Park.  For  the  WLIS 
disposal  site,  the  closest  refuge  or 
sanctuary  is  the  Stewart  B.  McKinney 
National  Wildlife  Refuge,  Caumsett 
State  Park  and  Target  Rock  National 
Wildlife  Refuge.  It  is  expected  that 
impacts  would  not  occur  to  beaches, 
areas  of  special  concern,  parks,  natural 
resources,  sanctuaries  or  refuges  since 
they  are  either  land-based  or  further 
than  two  nautical  miles  from  either 
proposed  disposal  site.  Therefore,  EPA 
has  determined  that  dredged  material 
disposal  at  the  preferred  disposal  site 
locations  should  not  have  any  adverse 
effect  on  beaches  or  other  amenity  areas, 
including  wildlife  refuges  or  other  areas 
of  biological  or  recreational  significance. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  any  (40 
CFR  228.6(a)(4)).  The  typical 
composition  of  dredged  material  to  be 
disposed  at  the  sites  is  expected  to  range 
from  predominantly  "clay-silt"  to 


"mostly  sandl"  This  expectation  is 
based  on  data  from  historical  projects 
from  the  Central  and  Western  Regions  of 
Long  Island  Sound.  The  disposal  of  this 
material  shall  occiu-  at  designated  buoy^ 
and  would  b^  expected  to  be  placed  so 
as  to  concentrate  material  from  each 
disposal.  This  placement  is  expected  to 
help  minimi^  bottom  impacts  to 
benthic  orgajjisms.  Suitability 
determinations  will  be  made  before 
authorizationj  for  disposal  under 
MPRSA  section  103  and  CWA  section 
404  will  be  issued.  The  sites  that  are 
proposed  to  t  e  designated  will  receive 
dredged  mate  rials  determined  to  be 
suitable  for  o<  ;ean  disposal  that  are 
transported  b  /  either  government  or 
private  contr<  ctor  hopper  dredges  or 
ocean-going  I  ottom-dump  barges  towed 
by  tugboat.  Bi  >th  types  of  equipment 
release  the  mliterial  at  or  very  near  the 
surface. 

Furthermoi  b,  it  should  be  emphasized 
that  these  disposal  sites  are  being 
proposed  for  designation  only  to  receive 
dredged  material;  disposal  of  other 
types  of  mate  ial  at  these  sites  will  not 
be  allowed.  It  should  also  be  noted  that 
the  disposal  c  f  certain  other  types  of 
material  is  ex  jressly  prohibited  by  the 
MPRSA  and  I  PA  regulations  (e.g., 
industrial  wa  te,  sewage  sludge, 
chemical  war  are  agents).  See,  e.g.,  33 
U.S.C.  1414b;  40  CFR  227.5(b).  For  these 
reasons,  no  si  piificant  adverse  impacts 
are  expected  I  o  be  associated  with  the 
types  and  qua  ntities  of  dredged  material 
that  may  be  d  sposed  of  at  the  sites. 

5.  Feasibilii  y  of  Surveillance  and 
Monitoring  (4  1  CFR  228.6(a)(5)). 
Monitoring  ai  d  surveillance  are 
expected  to  b(  i  feasible,  at  both  proposed 
sites.  Both  sit  ss  are  readily  accessible 
for  bathymetr  c  surveys  and  have 
undergone  m«  nitoring,  including  side- 
scan  sonar.  If  leld  monitoring  of  the 
disposal  activ  ties  is  required  because  of 
a  future  conct  rn  for  habitat  changes  or 
limited  resouj  ces,  a  management 
decision  will  )e  made  by  EPA  New 
England  and  t  le  Corps'  New  England 
District  who  s  lare  the  responsibilities  of 
managing  anc  monitoring  the  disposal 
sites.  Once  th  ( proposed  sites  are 
designated,  m  anitoring  shall  be 
completed  in  iccordance  with  the  then- 
current  SMM]  's.  It  is  expected  that 
revisions  to  tie  SMMPS  may  be  made 
periodically;  i  evisions  will  be  circulated 
for  review,  coi  )rdinated  with  the 
affected  states  and  become  final  when 
approved  by  I  PA  New  England  Region 
in  conjimctioi  i  with  the  Corps'  New 
England  Distr  ct.  See  33  U.S.C.  1413 
(c)(3). 

6.  Dispersal  Horizontal  Transport 
and  Vertical  ^  tixing  Characteristics  of 
the  Area,  Incl  iding  Prevailing  Current 


Direction  and  Velocity,  if  any  (40  CFR 
228.6(a)(6)).  The  interactions  of 
bathymetry,  wind-generated  waves,  and 
river  and  ocean  currents  are  complex. 
Tidal  ciurents  are  the  dominant  source 
of  water  movement  in  LIS.  Tidal 
currents  generally  run  east-west  parallel 
to  the  axis  of  the  Sound  and  are 
substantially  stronger  in  the  eastern 
portion  of  the  sound.  At  the  CLIS  site, 
average  peak  ebb  and  peak  flood 
ciurents  nm  20  to  30  centimeters/ 
second  (depth-averaged),  with  the 
spring  tides  20  to  40  percent  stronger. 
The  dominant  flow  ddrectioh  is  east- 
west.  Also  observed  is  a  net  west- 
southwestward  flow  of  approximately 
2.5  centimeters/second.  "The  wind  fetch 
at  both  sites  is  limited  by  the  semi-  . 
enclosed  nature  of  LIS  and  wave  height 
was  recorded  in  the  spring  of  2001  at  5 
feet.  However,  wave  heights  can  be 
developed  at  the  site  by  winds  fttim 
storms.  A  northeast  storm  with  a  return 
period  of  2  years  will  generate  waves  of. 
8  feet.  Storms  with  a  retiun  period  of  10 
years  will  generate  waves  of  10  feet.  At 
the  WLIS  site,  average  peak  ebb  and 
peak  flood  currents  run  20  to  30 
centimeters/second  (depth-averaged), 
with  the  spring  tides  20  to  30  percent 
stronger.  Based  on  studies  conducted 
historically,  flows  directed  to  the  west- 
southwest  run  from  30  to  45 
centimeters/  second  5  percent  of  the 
time.  The  wind  fetch  is  limited  at  this 
site,  however  wave  height  was  recorded 
in  the  spring  of  2001  at  6.5  feet.  A 
northeast  storm  with  a  return  period  of 
2  years  will  generate  waves  of  9  feet. 
Storms  with  a  return  period  of  10  years 
will  generate  waves  of  11  feet. 

It  is  expected  that  peak  wave  induced 
bottom  orbital  velocities  are  not 
sufficient  to  cause  significant  erosion  of 
dredged  material  at  either  of  the 
proposed  sites.  For  these  reasons,  EPA 
has  determined  that  the  dispersal, 
transport  and  mixing  characteristics, 
and  current  velocities  and  directions  at 
the  CLIS  and  WLIS  sites  are  appropriate 
for  designation  as  a  dredged  material 
disposal  sites. 

7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (including  Cumulative 
Effects)  (40  CFR  228.6(a)(7)).  The  CLIS 
and  WLIS  disposal  sites  are  currently 
being  used  for  disposal  activity 
pursuant  to  the  Corps'  short-term  site 
selection  authority  under  section  103(b) 
of  the  MPRSA.  33  U.S.C.  1413(b).  These 
sites  have  also  been  used  historically 
under  prior  legal  regimes.  These  past 
disposal  operations  at  these  sites  have 
been  managed  and  material  disposal  has 
been  monitored.  Past  use  of  these  sites 
generally  makes  them  preferable  to  more 
pristine  sites  that  have  either  not  been 
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used  or  have  been  used  in  the  more 
distaxit  past.  See  40  CFR  228.5(e). 
Beyond  this,  however,  EPA's  evaluation 
of  data  and  modeling  results  indicates 
that  these  past  disposal  operations  have 
not  resulted  in  unacceptable  or 
unreasonable  environmental 
degradation,  and  that  there  should  be  no 
significant  adverse  cumulative 
environmental  effects  from  continuing 
to  use  these  sites  on  a  long-term  basis. 

8.  Interference  With  Shipping, 
Fishing,  Recreation,  Mineral  Extraction, 
Desahnation,  Fish  and  Shellfish 
Culture,  Areas  of  Special  Scientific 
Importance  and  Other  Legitimate  Uses 
of  the  Ocean  (40  CFR  228.6(a)(8)).  In 
evaluating  whether  disposal  activity  at 
the  sites  could  interfere  with  shipping, 
fishing,  recreation,  mineral  extraction, 
desalination,  areas  of  scientific 
importance  and  other  legitimate  uses  of 
the  ocean,  EPA  considered  both  the 
direct  effects  from  depositing  dredged 
material  on  the  ocean  bottom  at  the 
proposed  sites  and  the  indirect  effects 
associated  with  increased  vessel  traffic 
that  will  result  fi-om  transportation  of 
dredged  material  to  the  disposal  sites. 
Commercial  fishing  activities  occiu' 
throughout  LIS.  Commercial  fish 
trawling  occurs  in  the  vicinity  of  the 
CLIS  proposed  site  and  is  the  only  area 
within  the  western  and  central  Sound 
that  fishermen  can  trawl  successfully 
due  to  the  abundance  of  lobster  pots  in 
other  areas  of  the  Sound.  Commercial 
fishing  is  not  affected  at  the  WLIS  site 
since  it  is  not  currently  used  due  to 
harvesting  restrictions.  While  lobstering 
occius  at  both  proposed  sites,  WLIS  is 
a  more  active  lobstering  site  than  CLIS. 
Recreational  fishing  most  frequently 
occurs  ft'om  spring  to  fall  in  areas  with 
reefs  and  other  areas  of  high  relief. 
Recreational  fishing  occurs  at  several 
reefs  in  LIS  that  are  within  two  to  five 
nautical  miles  of  the  proposed  disposal 
sites.  Fish  and  shellfish  areas,  occur  in 
nearshore  areas  and,  therefore,  are  not 
impacted  by  this  action.  A  USCG 
lightering  area  overlays  the  northeast 
corner  of  the  CLIS  site.  The  Corps  will 
coordinate  with  the  USCG  to  shift  the 
designated  anchorage  boundary  to 
ensure  that  existing  mounds  and  futiu-e 
disposed  dredged  material  is  not 
disturbed.  The  proposed  sites  are  not 
located  in  shipping  lanes.  Energy 
resources  are  located  near  the  proposed 
sites,  but  no  pipelines  or  cables  are 
within  their  boundaries.  While  at  the 
time  of  this  evaluation  only  three 
pipelines  were  in  place,  development  of 
several  new  pipelines  is  anticipated. 

Furthermore,  neither  site  is  an  area  of 
special  scientific  importance, 
desalination,  fish  and  shellfish  culture 
or  mineral  extraction.  Accordingly, 


depositing  dredged  material  at  the  sites 
will  not  interfere  with  any  of  the 
activities  mentioned  in  this  criterion. 
Increased  vessel  traffic  involved  in  the 
transportation  of  dredged  material  to  the 
proposed  disposal  sites  should  not 
impact  shipping  or  activities  discussed 
above. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Sites  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR 
228.6(a)(9)).  Water  and  sediment  quality 
analyses  conducted  in  the  site  areas  and 
experience  with  past  disposal  in  this 
region  have  not  identified  any  adverse 
water  quality  or  ecological  impacts  from 
ocean  disposal  of  dredged  material. 
Baseline  data  is  further  described  in  the 
DEIS. 

10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Sites  (40  CFR  228.6(a)(10)). 
Local  opportunistic  benthic  species 
characteristic  of  distiirbed  conditions 
are  expected  to  be  present  and  abundant 
at  any  ODMDS  in  response  to  physical 
deposition  of  sediments.  However,  no 
recruitment  of  nuisance  species  or 
species  capable  of  harming  human 
health  or  the  marine  ecosystem  is 
expected  to  occur  at  the  sites. 

1 1 .  Existence  at  or  in  Close  Proximity 
to  the  Sites  of  any  Significant  Natural  or 
Cultural  Feature  of  Historical 
Importance  (40  CFR  228.6(a)(ll)).  Due 
to  the  location  of  the  proposed  sites  in 
LIS,  the  cultural  resource  that  has  the 
greatest  potential  for  impact  would  be 
shipwrecks.  A  review  of  the  existing 
NOAA  and  Warren  G.  Reiss  Marine 
shipwrecks  databases  illustrated  a  total 
of  39  shipwrecks  in  LIS.  Although  none 
of  the  known  shipwrecks  of  historical 
significance  are  located  within  the 
boundaries  of  the  proposed  sites,  the 
Central  LIS  region  is  known  to  have  at 
least  twelve  shipwrecks  and  the  western 
LIS  region  is  known  to  have  at  least  four 
shipwrecks.  Undiscovered  shipwrecks 
could  occur  in  the  area.  As  additional 
sidescan  sonar  surveys  are  conducted  in 
the  future,  and  if  potential  shipwrecks 
are  identified,  EPA  New  England  and 
the  Corps'  New  England  District  will 
take  appropriate  action. 

The  Connecticut  State  Historic 
Preservation  Officer  has  determined 
there  are  no  known  historic  shipwrecks 
nor  any  known  aboriginal  artifacts  at  the 
CLIS  and  WLIS  disposal  sites.  Two  of 
the  region's  Indian  tribes  were  included 
as  cooperating  agencies  during  the 
development  of  the  EIS.  The  Indian 
tribes  have  not  identified  natural  or 
cultural  features  of  historical 
significance  at  either  site  proposed  for 
designation  in  this  rule. 


E.  Proposed  Action 

The  DEIS  concludes  that  the  proposed 
sites  may  appropriately  be  designated 
for  long-term  use  as  open  water  dredged 
material  disposal  sites.  The  proposed 
sites  are  compatible  with  the  general 
and  specific  factors  used  for  site 
evaluation. 

EPA  is  publishing  this  Proposed  Rule 
to  propose  the  designation  of  the  CLIS 
and  WUS  disposal  sites  as  EPA- 
approved  open  water  disposal  sites.  The 
monitoring  and  management  of 
requirements  that  will  apply  to  these 
sites  is  described  in  the  draft  SMMPs. 
Management  of  these  sites  will  be 
carried  out  by  EPA  New  England  in 
conjunction  with  the  Corps'  New 
England  District. 

It  should  be  emphasized  that,  if  an 
ocean  disposal  site  is  designated,  such 
a  site  designation  does  not  constitute  or 
imply  Corps  or  EPA's  approval  of  open 
water  disposal  of  dredged  material  from 
any  specific  project.  Before  disposal  of 
dredged  material  at  the  site  may 
commence,  EPA  and  the  Corps  must 
evaluate  the  proposal  according  to  the 
ocean  dumping  regulatory  criteria  (40 
CFR  part  227)  and  authorize  disposal. 
EPA  has  the  right  to  disapprove  of  the 
actual  disposal,  if  it  determines  that 
environmental  requirements  imder  the 
MPRSA  or  the  CWA  have  not  been  met. 

F.  Statutory  and  Executive  Order 
Reviews 

1.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory  ' 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(A)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(B)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(C)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(D)  Raise  novel  legal  or  policy  issues 
arising  out  of  legiil  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  t  le  Executive  Order. 
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It  has  been  detennined  that  this 
proposed  action  is  not  a  "significant 
regulatory  action"  under  E.O.  12866  and 
is  therefore  not  subject  to  OMB  review. 

2.  Paperwork  Reduction  Act 

This  final  rule  would  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501,  et  seq.) 
because  it  would  not  require^  persons  to 
obtain,  maintain,  retain,  report,  or 
publicly  disclose  information  to  or  for  a 
Federal  agency. 

3.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  (SBREFA).  5  U.S.C:  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procediu*  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  For 
the  purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  a  small 
entity  is  defined  as:  (1)  A  small  business 
based  on  the  Small  Business 
Administration's  (SEA)  size  standards; 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.  EPA  has 
determined  that  this  action  will  not 
have  a  significant  impact  on  small 
entities  because  the  proposed  open 
water  disposal  site  designation  will  only 
have  the  effect  of  providing  long  term 
environmentally-acceptable  disposal 
options  for  dredged  materials.  This 
action  also  provides  options  which  are 
safe  for  marine  traffic  (navigation 
hazards}  on  a  continuing  basis.  After 
considering  the  economic  impacts  of 
today's  proposed  rule  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

4.  The  Unfunded  Mandates  Reform  Act 
and  Executive  Order  12875 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  Public  Law  104-4, 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 


with  "Feder  il  Mandates"  that  may 
result  in  exf  enditures  to  State,  Local, 
and  tribal  gqvemments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  a  ly  one  year.  Before 
promulgatin  ?  an  EPA  rule  for  which  a 
written  state  ment  is  needed,  section  205 
of  the  UMR/  L  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  r«  gulatory  alternatives  and 
adopt  the  lei  st  costly,  most  cost- 
effective  or  1 3ast  burdensome  alternative 
that  achievei  the  objectives  of  the  rule. 
The  provisio  ns  of  section  205  do  not 
apply  when  bey  are  inconsistent  with 
applicable  la  w.  Moreover,  section  205 
allows  EPA  1 0  adopt  an  alternative  other 
than  the  leaa  t  costly,  most  cost-effective 
or  least  burcfensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  expli  nation  of  why  that 
alternative  w  as  not  adopted.  Before  EPA 
establishes  a  ly  regulatory  requirements 
that  may  sigi  lificantly  or  uniquely  affect 
small  govern  ments,  including  tribal 
governments ,  it  must  have  developed 
under  Section.  203  of  the  UMRA  a  small 
government  igency  plan.  The  plan  must 
provide  for  i  otifying  potentially 
affected  smajl  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  wi  th  significant  Federal 
intergovernn  ental  mandates,  and 
informing,  e(  ucating,  and  advising 
small  govern  ments  on  compliance  with 
the  regulator !  requirements. 

EPA  has  d(  termined  that  this 
proposed  act  on  contains  no  Federal 
mandates  (ui  der  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  a  id  tribal  governments  or 
"the  private  s<  ctor.  It  imposes  no  new 
enforceable  c  uty  on  any  State,  local  or 
tribal  govern  nents  or  the  private  sector. 
Similarly,  EP  A  has  also  determined  that 
this  propose(  action  contains  no 
regulatory  rei  [iiirements  that  might 
significantly  or  uniquely  affect  small 
government  entities.  Thus,  the 
-requirements  of  section  203  of  the 
UMRA  do  not  apply  to  this  rule. 

5.  Executive  <  Jrder  13132:  Federalism 

Executive  I  )rder  13132,  entitled 
"Federalism'  (64  FR  43255,  August  10, 
1999),  requir  fs  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  pud  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
'  "Policies  that  have 
iplications"  are  defined  in 
Order  to  include 


implications. 

federalism  in 

the  Executive 

regulations  tlat  have  "substantial  direct 

effects  on  the 


States,  on  the  relationship 
between  the  i  lational  govenmient  and 
the  States,  or  on  the  distribution  of  » 


power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  addresses  the  designation  of  open 
water  sites  in  Long  Island  Sound  for  the 
potential  disposal  of  dredged  materials. 
This  proposed  action  neither  creates 
new  obligations  nor  alters  existing 
authorizations  of  any  state,  local  or 
govenmiental  entities.  Tbus,  Executive! 
Order  13132  does  not  apply  to  this  rule. 
Although  Section  6  of  the  Executive 
Order  13132  does  not  apply  to  this 
proposed  rule,  EPA  did  consult  with 
representatives  of  State  and  local 
governments  in  developing  this  rule. 

In  addition,  and  consistent  with 
Executive  Order  13132  and  EPA  policy 
to  promote  commimications  between 
EPA  and  State  and  local  governments, 
EPA  specifically  solicits  comment  on 
this  proposed  rule  fi-om  State  and  local 
officials. 

6.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regxilatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

The  proposed  action  does  not  have 
Tribal  implications.  If  finalized,  the 
proposed  action  woidd  not  have 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes, 
as  specified  in  Executive  Order  13175. 
This  proposed  rule  designates  open 
water  dredged  material  disposal  sites 
and  does  not  establish  any  regulatory 
policy  with  tribal  implications.  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  fi-om  tribal 


Federal  Register/Vol.  68.  No.  177 /Friday,  September  12.  2003 /Proposed  Rules 


53695 


officials.  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

7.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  might  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  an  economically 
significant  rule  as  defined  under 
Executive  Order  12866  and  does  not 
concern  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  Therefore,  it  is  not 
subject  to  Executive  Order  13045. 

8.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  1001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

9.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  Advancement  Act 
of  1995  ("NTTAA"),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediu-es,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  bodies.  The 
NTTAA  directs  EPA  to  provide 
Congress,  through  0MB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  volimtary 
consensus  standards.  This  proposed 
rule  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  volimtary 
consensus  standards. 


10.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  requir'  s  that, 
to  the  greatest  extent  practicable  and 
permitted  by  law,  each  Federal  agency 
must  make  achieving  environmental 
justice  part  of  its  mission.  Executive 
Order  12898  provides  that  each  Federal 
agency  must  conduct  its  programs, 
policies,  and  activities  that  substantially 
affect  human  health  or  the  environment 
in  a  manner  that  ensures  that  such 
programs,  policies,  and  activities  do  not 
have  the  effect  of  excluding  persons 
(including  populations)  from 
participation  in,  denying  persons 
(including  populations)  the  benefits  of. 
or  subjecting  persons  (including 
populations)  to  discrimination  under 
such  programs,  policies,  and  activities 
because  of  their  race,  color,  or  national 
origin. 

No  action  from  this  proposed  rule  will 
have  a  disproportionately  high  and 
adverse  human  health  and 
environmental  effect  on  any  particular 
segment  of  the  population.  In  ad    tion, 
this  rule  does  not  impose  substantial 
direct  compliance  costs  on  those 
communities.  Accordingly,  the 
requirements  of  Executive  Order  12898 
do  not  apply. 

11.  National  Environmental  Policy  Act 

of  1969  .        ; 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969, 
section  4321  et  seq,  (NEPA)  requires 
Federal  agencies  to  prepare 
environmental  impact  statements  (EIS) 
for  major  Federal  actions  significantly 
affecting  the  quality  of  the  himian 
environment.  The  object  of  NEPA  is  to 
build  into  the  Agency  decision  making 
process  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  Although  EPA  ocean  dumping 
program  activities  have  been 
determined  to  be  "functionally 
equivalent"  to  NEPA,  EPA  has  a 
voluntarily  policy  to  follow  NEPA 
procedures  when  designating  ocean 
dumping  sites.  See,  63  FR  58045  (Oct. 
29, 1998).  In  addition  to  the  Notice  of 
Intent  published  in  the  Federal  Register 
in  June  1999  (64  FR  29865  (1999)).  EPA 
and  the  Corps  published  legal  notices  in 
local  newspapers  and  issued  a  press 
release  inviting  the  public  to  participate 
in  DEIS  scoping  meetings.  Three  formal 
scoping  meetings  were  conducted  in 
June  1999.  In  addition  EPA  and  the 
Corps  have  held  public  workshops  and 
several  working  group  meetings.  As 
discussed  above,  EPA  is  issuing  a  DEIS 
for  public  review  juid  comment  in 


conjunction  with  publication  of  this 
proposed  rule. 

In  addition,  EPA  and  the  Corps  will 
submit  Coastal  Zone  Consistency 
determinations  to  the  states  of  New 
York  and  Connecticut  for  publication  in 
the  Final  EIS.  Coordination  efforts  with 
NMFS  and  USFWS  for  ESA  and  EFH 
consultation  was  initiated  during  the 
DEIS  process. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water, 
pollution  control. 

Robert  W.  Vamey. 

Regional  Administrator.  EPA  New  England. 

In  consideration  of  the  foregoing.  EPA 
is  proposing  to  amend  part  228,  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  228— CRriERIA  FOR  THE 
MANAGEMENT  OF  DISPOSAL  SITES 
FOR  OCEAN  DUMPING 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.15  is  amended  by 
removing  and  reserving  paragraphs  (b) 
(1),  and  (b)  (2);  and  adding  paragraphs 
(b)  (3)  and  (b)  (4)  to  read  as  follows: 

§  228.1 5    Dumping  sites  designated  on  a 
final  basis. 

***** 

(b)*  *  * 

(1)  [Reserved] 

(2)  [Reserved] 

(3)  Central  Long  Island  Sound  - 
Dredged  Material  Disposal  Site  (CLIS): 

(i)  Location:  Corner  Coordinates  (NAD 
1983)  41°  OOV  N.,  72°  54'4''  W.;  41° 
OO'S"  N.,  72°  SI'S"  W;;  41°  08'4''  N..  72° 
SlV  W.;  41°  08'4''  N..  72°  54'4''  W. 

(ii)  Size:  2  square  nautical  miles. 

(iii)  Depth:  range  from  18  to  23.5 
meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  Long 
Island  Sound  and  vicinity. 

(4)  Western  Long  Island  Sound 
Dredged  Material  Disposal  Site  (WLIS) 

(i)  Location:  Corner  Coordinates  (NAD 
1983)  41°  OO'l"  N..  73°  29'8''  W.;  41° 
OO'l"  N.,  73°  28'0''  W.;  41°  58'9''  N..  73° 
29'8''  W.;  41°  58'9''  N..  73°  28'1''  W. 

(ii)  Size:  1.2  by  1.3  nautical  mile 
rectangular  area. 

(iii)  Depth:  range  from  24  to  30 
meters. 

(iv)  Primary  use:  Dredged  material 
disposal. 

(v)  Period  of  use:  Continuing  use. 
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(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  Long 
Island  Sound  and  vicinity. 

*        *        *        *        * 

[FR  Doc.  03-22645  Filed  9-11-03;  8:45  am] 

BILIJNG  CODE  656&-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[WT  Docket  No.  03-187;  FCC  03-205] 

Effects  Of  Communications  Towers  on 
Migratory  Birds 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  In  this  document,  the  Federal 
Communications  Commission 
("Commission")  initiates  an  inquiry  to 
gather  comment  and  information  on  the 
impact  that  communications  towers 
may  have  on  migratory  birds.  The 
Commission  seeks  information  that  is 
supported  by  evidence  concerning  the 
number  of  migrator\'  bird  collisions 
with  communications  towers  and  the 
role  that  specific  factors  associated  with 
communications  towers  may  have  in 
increasing  or  decreasing  the  incidence 
of  such  collisions.  The  Commission 
further  requests  information  on  whether 
any  current  or  proposed  research  may 
provide  useful  data  regarding  the 
subjects  of  this  inquiry,  and  what  other 
actions  may  be  necessary  to  spur 
additional,  necessary  research.  The 
Commission  also  seeks  comment  on 
whether  certain  measures  might 
minimize  any  adverse  impacts  of 
communications  tower  siting  and 
construction  on  migratory  birds, 
whether  any  such  measures  are 
supported  by  adequate  and  reliable 
empirical  and/or  scientific  evidence,  • 
and  how  the  use  of  such  measures  may 
affect  the  ability  of  licensees  and  other 
parties  to  provide  efficient  and  reliable 
communications  services. 
DATES:  Comments  are  due  on  or  before 
November  12,  2003  and  reply  comments 
are  due  on  or  before  December  11,  2003. 
ADDRESSES:  Federal  Communications 
Conmiission,  445  12th  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 

William  Stafford  at  (202)  418-0563. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simmiary  of  the  Notice  of  Inquiry 
("NOI")  in  WT  Dkt.  No.  03-187.  FCC 
03-205,  adopted  August  8,  2003,  and 
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2.  This  inquiry  is  designed  tc  gather 
comments  on  scientific  research  and 
other  related  data  relevant  to  migratory 
bird  collisions  with  communications 
towers,  and  on  whether  such  research 
would  support  changes  within  the 
structure  of  our  current  rules  and 
processes  specifically  related  to 
protection  of  migratory  birds. 

II.  Background 

3.  Communications  towers  and  other 
structures  that  support  antennas  provide 
the  infrastructure  for  services  licensed 
by  the  Commission,  including  broadcast 
television  and  radio,  cellular.  Personal 
Communications  Service  (PCS), 
Specialized  Mobile  Radio  (SMR),  and 
other  advanced  and  emerging  services. 
Communications  towers  also  are  used 
for  the  provision  of  private  radio 
services  used  by  business  and 
government,  and  for  public  safety 
purposes. 

4.  Migratory  birds  breed  throughout 
the  United  States  and  Canada  and,  in 
the  fall  of  each  year,  migrate  to  the 
southern  United  States,  Mexico,  and 
Central  and  South  America  for  the 
winter.  Currently,  836  species  are  on  the 
list  of  migratory  birds  maintained  by  the 
United  States  Fish  and  Wildlife  Service 
(FWS).  Birds  that  have  been 
documented  as  vulnerable  to  collisions 
with  communications  towers  include 
approximately  350  species  of 
neotropical  migratory  songbirds,  which 
generally  migrate  at  night  and  may  be 
most  susceptible  to  collisions  with  lit 
towers  on  nights  with  low  visibility  due 
to  fog,  rain,  or  low  cloud  ceilings.  At 
least  one  researcher  has  suggested  that 
an  estimated  four  to  five  million  birds 
or  more  may  be  killed  each  year  due  to 
collisions  with  communications  towers. 
Reports  of  bird  deaths  at  single  locations 
on  a  single  day  have  included  instances 
involving  hundreds  or  even  thousands 
of  birds.  However,  to  our  knowledge 
there  have  been  no  studies  sufficient  to 
support  a  reliable  estimate  of  the 
number  of  migratory  birds  that  may 
have  died  as  a  result  of  collisions  with 
an  extensive  number  of  communications 
towers  located,  for  example,  over  wide 
geographic  areas.  In  addition,  while 
some  literature  suggests  that  certain 
factors — such  as  tower  height,  lighting 
systems,  type  of  antenna  support 
structure,  and  location — may  increase  or 
decrease  the  hazards  that  towers  pose  to 
migratory  birds,  there  does  not  appear  to 
be  systematic  research  on  an  adequate 
scale  regarding  exactly  how  and  to  what 
extent,  if  at  all,  these  factors  contribute 
to  any  risk  to  migratory  birds. 
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A.  Licensing  and  Regulation  of  Radio 
Communications  Services  and  Antenna 
Structures 

5.  The  Commission  was  created  to 
regulate  communications  by  wire  and 
radio  in  the  United  States.  See  47  U.S.C. 
151.  Section  1  of  the  Conmiunications 
Act,  as  amended  (Act),  requires  the  ■ 
Commission  to  regulate  commerce  in 
communications  to  "make  available,  so 
far  as  possible,  to  all  people  of  the 
United  States  *  *  *  a  rapid,  efficient. 
Nation-wide,  and  world-wide  wire  and 
radio  conmnmication  service  with 
adequate  facilities  *  *  *."  47  U.S.C. 
151.  When  Congress  amended  the 
Communications  Act  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  it 
directed  "the  development  and  rapid 
deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of 
the  public  *  *  *  [and]  efficient  and 
intensive  use  of  the  electromagnetic 
spectrum."  See  id.  §  309{j)(3)(A),  (D). 
The  Telecommunications  Act  of  1996 

cwas  intended  "to  promote  competition 
and  reduce  regulation  in  order  to  secure 
lower  prices  and  higher  quality  services 
for  American  telecommunication 
consumers  and  encourage  the  rapid 
deployment  of  new  telecommunications 
technologies."  Congress  also  has 
provided  that  all  television  broadcasting 
in  the  United  States  will  be  by  digital 
technology  by  the  end  of  the  transition 
to  digital  television  (DTV)  on  December 
31,  2006.  See  47  U.S.C.  309{j)(14)(A)- 
(B).  In  addition,  the  Commission  is 
authorized  to  assign  frequencies  to 
classes  of  stations,  and  has  designated 
spectrum  for  public  safety  use.  The 
Wireless  Communications  and  Public 
Safety  Act  of  1999  (911  Act)  directs  the 
Commission  to  make  911  the  universal 
emergency  number  for  wireless  and 
wireline  telephone  service  and,  among 
other  matters,  to  encourage  and  support 
the  development  of  comprehensive 
emergency  communications  throughout 
the  United  States  so  that  all 
jurisdictions  offer  seamless  networks  for 
prompt  emergency  service. 

6.  As  part  of  its  responsibilities,  the 
Commission  issues  licenses  and  permits 
relating  to  communications  services 
and,  pursuant  to  statute,  requires 
antenna  structures  to  conform  to 
painting  and  lighting  requirements. 
Section  301  of  the  Act-requires  the 
issuance  of  a  license  for  radio 
communications,  47  U.S.C.  301,  and 
construction  permits  from  the 
Commission  are  required  for  certain 
services.  See  47  U.S.C.  319.  Section 
307(b)  of  the  Act  charges  the 
Commission  with  the  duty  to  distribute 
broadcast  licenses  "among  the  several 
States  and  commimities  as  to  provide  a 


fair,  efficient,  and  equitable  distribution 
of  radio  service  to  each  of  the  same."  47 
U.S.C.  307(b).  Section  303(q)  of  the  Act 
provides  that  the  Commission  shall 
have  "authority  to  require  the  painting 
and/or  illumination  of  radio  towers  if 
and  when  in  its  judgment  such  towers 
constitute,  or  there  is  a  reasonable 
possibility  that  they  may  constitute,  a 
menace  to  air  navigation."  47  U.S.C. 
303{q).  Section  303(q)  further  provides 
that  the  "permittee  or  licensee,  and  the 
tower  owner  in  any  case  in  which  the 
owner  is  not  the  permittee  or  licensee, 
shall  maintain  the  painting  and/or 
illumination  of  the  tower  as  prescribed 
by  the  Commission  pursuant  to  this 
section."  To  implement  Section  303(q), 
the  Commission  has  provided  in  its 
rules  that  the  owner  of  any  proposed  or 
existing  antenna  structure  that  requires 
notice  of  proposed  construction  to  the 
Federal  Aviation  Administration  (FAA) 
must  register  the  structure  with  the 
Commission  prior  to  construction.  47 
CFR  17.4(a).  Specifically,  such 
notification  and  registration  is  required 
for  antenna  structures  tl^at  meet  certain 
height  and  location  criteria  (generally 
towers  more  than  60.96  meters  (200  feet) 
in  height  or  located  within  certain 
distances  of  an  airport,  as  specified  in 
the  Commission's  rules).  As  of  June  1, 
2003,  approximately  92,454  anteima 
structures  were  registered  with  the 
Commission.  The  Commission's  rules 
further  require  that  tower  owners  paint 
and  light  their  antenna  structures  in 
accordance  with  the  FAA's  advisory 
specifications  for  air  navigation  safety 
purposes.  47  CFR  17.6(a),  17.22.  17.23, 
and  note  preceding  47  CFR  17.45. 

B.  Environmental  Statutes  and 
Regulations 

7.  The  National  Environmental  Policy 
Act  (NEPA)  is  the  basic  national  charter 
for  protection  of  the  enviromnent,  and 
requires  federal  agencies  to  establish 
procedures  to  identify  and  account  for 
the  environmental  impact  of  projects 
they  undertake  or  authorize.  NEPA 
provides  that  "to  the  fullest  extent 
possible  *  *  *  all  agencies  of  the 
Federal  Govermnent  shall  *   *   * 
include  in  every  recoirunendation  or 
report  on  *   *  *  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment"  a  detailed 
statement  on  the  environmental  impact 
of  the  proposed  action  and  any  adverse 
environmental  impacts'  that  cannot  be 
avoided  if  the  proposal  is  implemented. 
42  U.S.C.  4332(2)(c).  The  Council  on 
Environmental  Quality's  (CEQ) 
regulations  provide  that  "human 
environment"  shall  be  "interpreted 
comprehensively  to  include  the  natiiral 
and  physical  environment  and  the 


relationship  of  people  with  that 
environment. "40CFR1508.14.  NEPA 
also  requires  all  Federal  agencies  to 
consult  with  and  obtain  the  comments 
of  expert  Federal  agencies  before  taking 
any  major  action  significantly  affecting 
the  quality  of  the  human  environment. 
42  U.S.C.  4332(2){c). 

8.  The  Endangered  Species  Act  (ESA) 
prohibits  the  taking  of  any  endangered 
species  by  any  person  imless  authorized 
by  FWS.  16  U.S.C.  1538(a)(1)(B).  The 
ESA  also  provides  that  "[ejach  Federal 
agency  shall,  in  consultation  with  and 
with  the  assistance  of  the  Secretary  [of 
the  Department  of  the  Interior],  insure 
that  any  action  authorized,  funded,  or 
carried  out  by  such  agency  *   *  *  is  not 
likely  to  jeopardize  the  continued 
existeace"  of  any  endangered  species  or 
threatened  species  or  result  in  the 
"destruction  or  adverse  modification  of 
habitat  of  such  species  which  is 
determined  by  the  Secretary  *  *  *  to  be 
critical  *  *  *."  Id.  §  1536(a)(2).  The 
Migratory  Bird  Treaty  Act  (MBTA) 
makes  it  "unlawful  at  any  time,  by  any 
means  or  in  any  manner,  to  pursue, 
hunt,  take,  captiu-e,  kill,  attempt  to  take, 
capture  or  kill  *   *   *  any  migratory 
bird"  unless  permitted  bv  FWS.  See  16 
U.S.C.  703,  704(a).  Although  certain 
species  of  migratory  birds  are  protected 

'  under  the  ESA,  many  additional  species 
are  protected  luider  the  MBTA  and  not 

the  ESA. 

ft 

C.  The  Commission's  Environmental 
Rules 

9.  The  Conunission  has  implemented 
subpart  I  of  NEPA  pursuant  to  42  U.S.C. 
4321-4335,  in  part  1,  subpart  I  of  its 
rules.  See  47  CFR  1.1301.  Under  these 
rules,  any  Commission  action  deemed  to 
have  a  significant  effect  upon  the 
quality  of  the  human  enviroiunent 
requires  the  preparation  of  an 
Environmental  Impact  Statement  (EIS). 
47  CFR  1.1305.  Any  action  deemed 
potentially  to  have  a  significant 
environmental  effect  under  categories 
specified  in  section  1.1307(a)(1)  through 
(8)  and  (b)  of  the  rules  requires  the 
preparation  of  an  Environmental 
Assessment  (EA).  Id.  1.1307(a)(1) 
through  (8),  (b).  In  addition,  the 
Commission  will  require  the 
preparation  of  an  EA  if  it  is  determined 
that  a  particular  action,  which  is 
otherwise  categorically  excluded  under 
the  rules,  may  have  a  significant 
environmental  impact.  Id.  1.1307(c),  (d). 
Actions  that  are  deemed  individually 
and  cumulatively  to  have  no  significant 
effect  on  the  quality  of  the  human 
enviromnent  are  categorically  excluded 
from  environmental  processing,  and  do 
not  require  the  preparation  of  an  EA  by 
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the  applicant  or  the  preparation  of  an 
EIS  by  the  agency. 

10.  Prior  to  construction,  all  tower 
owners  are  required  to  evaluate  whether 
towers  that  require  registration  fall 
within  one  of  the  specified  categories  of 
facilities  with  potential  significant 
environmental  impact,  to  file  an  EA  if 
they  do,  and  to  certify  compliance  with 
the  environmental  rules  on  the  Antenna 
Structure  Registration  application  form. 
Similarly,  license  and  certain  other 
permit  applicants  are  required  to  certify 
compliance  with  the  environmental 
rules  on  the  appropriate  application 
form,  depending  on  the  particular 
service.  If  an  EA  is  not  required,  the 
party  may  proceed  with  the  project 
without  providing  any  environmental 
documentation  to  the  Commission. 
However,  if  there  would  be  such  a 
potential  impact,  an  EA  must  be 
submitted  and  a  Finding  of  No 
Significant  Impact  or  Environmental 
Impact  Statement  issued  before 
construction. 

11.  Section  1.1307(a)(3)  provides  that 
an  EA  is  required  for  proposed  facilities 
that  may  affect  listed  threatened  or 
endangered  species  or  designated 
critical  habitats,  or  are  likely  to 
jeopardize  the  continued  existence  of 
any  proposed  endangered  or  threatened 
species  or  likely  to  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitats,  as 
determined  by  the  Secretary  of  the 
Interior  pursuant  to  the  ESA.  47  CFR 
1.1307(a)(3).  Thus,  applicants  and 
licensees  are  routinely  required  to 
evaluate  their  construction  projects  for 
potential  adverse  effects  on  birds  that 
are  endangered,  threatened,  or 
otherwise  subject  to  §  1.1307(a)(3),  and 
to  file  an  EA  if  the  terms  of 

§  1.1307(a)(3)  are  met.  The 
Commission's  rules  require  the 
solicitation  and  consideration  of 
comments  of  the  Department  of  Interior 
with  respect  to  actions  specified  in 
§  1.1307(a)(3)  of  our  rules.  Id.  1.1308 
note;  see  id.  {a)(3).  With  respect  to  other 
birds,  routine  evaluation  is  not  required, 
but  an  EA  shall  be  required  under 
§  1.1307(c)  or  (d)  if  the  relevant  Bureau 
finds,  in  response  to  a  petition  or  on  its 
own  motion,  that  the  proposed 
construction  may  have  a  significant 
environmental  impact  other  than 
impacts  specified  imder  §§  1.1307(a)(1) 
through  (8)  and  (blof  the  Commission's 
rules.  The  Commission  has  acted  under 
§  1.1307(c)  to  consider  the  impact  that 
proposed  construction  would  have  on 
migratory  birds. 


D.  Developm  bj 
Birds  and 


thf 


nts  Relating  to  Migratory 
Construction  of 
Communical  ions  Towers 

12.  A  Com  nimication  Tower  Working 
Group  (CTW  j)  consisting  of 
representatiws  from  the  scientific, 
federal  and  ^ate  agency,  environmental, 
consulting,  and  industiy  communities 
was  formed  under  the  auspices  of  FWS 
to  help  develop  research  on  the  effect 
that  commur  ications  facilities  may  have 
on  migratory  birds.  The  research  issues 
include  the  r  jles  that  certain  factors 
associated  w  th  communications  towers, 
including  lig  iting,  height,  and  the  type 
of  tower,  ma;  ■  have  on  migratory  birds. 
The  CTWG  a  so  has  sought  to  examine 
the  potential  for  research  into  measures 
that  may  mil  imize  migratory  bird 
collisions  wi  h  towers.  On  September 
14,  2000,  FWS  issued  its  "Service 
Guidance  onlthe  Siting,  Construction, 
Operation  and  Decommissioning  of 
Communicat  ons  Towers,"  which 
includes  voh  ntary,  interim  guidelines 
to  be  used  by  FWS  personnel  and 
recommende  1  for  use  by  the 
communicati  3ns  tower  industry  in 
considering  j  roposed  tower  sitings  for 
their  impacts!  on  endangered  species 
and  migratory  birds.  The  guidelines  are 
to  be  used  by  FWS  personnel  until  the 
CTWG's  resei  irch  is  "completed,  or  until 
research  effoi  ts  uncover  significant  new 
mitigation  misasures."  The  guidelines 
are  based  on  "esearch  conducted  in 
several  Eastei  n,  Midwestern,  and 
Southern  stal  bs,  and  refined  through 
FWS  regiona  review. 

ni.  Request  f  )r  Comments 

A.  Current  St  ite  of  Scientific 
Information 

13.  The  im  )act  that  communications 
towers  may  h  ave  on  migratory  birds  has 
been  the  subj  jct  of  study  or  other 
analysis  for  d  ecades,  and  several  reports 
have  shown  I  ird  deaths  at  individual 
locations  dur  ng  a  single  day  or  over 
multiple  years.  Nevertheless,  it  appears 
that  current  k  aowledge  about  both  the 
extent  to  whi  ;h  towers  kill  migratory 
birds  and  the  specific  factors  that  may 
contribute  to  my  danger  is  limited.  For 
example,  a  N&rch  2000  review  of  recent 
literature  and  research  in  progress  that 
was  preparedifor  FWS,  Office  of 
Migratory  Bird  Management,  found, 
among  other ;  natters,  that:  (a)  For  the  5- 
year  period  1^95-1999,  very  little 
research  was  bublished  or  conducted  • 
that  is  relevai  t  to  the  bird- 
communicati  )ns  tower  collision  issue; 

(b)  since  certi  in  "major  reviews"  of  the 
late  1970s  am  I  early  1980s,  there  has 
been  little  res  sarch  on  the  subject;  and 

(c)  for  the  per  iod  before  1985,  there  is 
a  body  of  litei  atiu-e  on  the  issue,  but 


most  of  it  is  anecdotal  and  the  literature 
itself  has  not  been  examined 
anal5^ically. 

14.  We  seek  comment  on  and  analysis 
of  existing  scientific  research  and 
studies  relating  to  the  impact  that 
communications  towers  may  have  on 
migratory  birds.  As  discussed,  at  least 
one  source  suggests  that  an  estimated 
four  to  five  million  birds  may  be  killed 
each  year  due  to  collisions  with 
communications  towers,  and  cuiother 
suggests  that  the  number  may  be  higher. 
In  addition,  there  are  reports  of  bird 
deaths  at  individual  locations  during 
one  day  or  over  time.  We  seek  comment 
on  the  extent  of  migratory  bird  deaths 
that  may  be  attributable  to  collisions 
with  communications  towers,  the 
species  and  geographic  locations 
involved,  and  what  the  raw  numbers 
mean  in  terms  of  smvival  of  species  or 
in  other  relevant  contexts.  We  ask  that 
comments  thoroughly  discuss  the 
methods  that  are  used  to  quantify  any 
information  provided  on  diis  matter. 

15.  We  also  seek  comment  on  the 

'  adequacy  and  reliability  of  scientific   - 
research  on  the  impact  of  towers  on 
migratory  birds,  including  whether  the 
parties  that  conducted  the  reseeu-ch  are 
considered  to  be  experts  in  the  field, 
and  whether  the  research  was 
conducted  in  a  scientifically-acceptable 
and  rigorous  manner.  Comments  should 
address  whether  the  research  was 
performed  over  an  adequate  period  of 
time.  Specifically,  how  many  years  and 
migration  seasons  were  studied,  and 
why  is  the  length  of  time  either 
adequate  or  inadequate  to  support  the 
empirical  conclusion?  With  respect  to 
the  scope  of  the  study  and  research,  was 
it  conducted  in  a  manner  that  allowed 
all  relevant  variables  to  be  considered? 
We  generally  expect  that  variables 
affecting  the  impact  that  towers  may 
have  on  migratory  birds  are  likely  to  fall 
within  two  categories:  (a)  Those  that 
may  be  within  the  control  of  the  tower 
owner  or  licensee,  such  as  tower 
lighting,  height,  type  of  tower  structiu-e, 
£ind  location;  and  (b)  those  that  are  the 
result  of  natural  phenomena,  such  as 
weather,  low  cloud  ceilings,  and  fog.  We 
seek  comment  on  the  extent  to  which 
research  has  considered  these  or  other 
variables,  and  whether  the  research  has 
considered  the  appropriate  combination 
of  variables  in  order  to  achieve  rehable 
results.  For  example,  were  a  sufficient 
number  of  towers  studied  in  order  to 
provide  an  adequate  sampling  and  a 
reliable  indication  of  the  impact  of 
towers  on  migratory  birds?  Were  the 
towers  located  at  different  sites,  and  did 
they  include  a  range  of  different  towers 
with  different  variables  including: 
height;  location  in  different  geographic 
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settings,  including  proximity  to 
migratory  bird  flyways;  different 
lighting  systems;  and  different  tower 
structures,  including  the  use  of  guy 
wires?  Have  studies  used  Geographic 
Information  Systems  (GIS),  radar, 
acoustical  monitoring,  or  other  methods 
to  assess  migratory  bird  presence,  help 
conduct  risk  assessments,  and 
determine  high  bird  density  areas  or 
areas  of  critical  importance  to  birds?  On 
the  other  hand,  is  it  necessary  for 
research  to  examine  different  towers  in 
order  to  reflect  these  and  other 
variables?  For  example,  does  a  study 
that  is  conducted  at  a  single  location 
over  a  long  period  of  time  provide 
reliable  scientific  results  for  the 
Gommission  to  use  to  propose  changes 
in  its  rules  and  processes,  or  is  it 
necessary  for  numerous  towers  at 
different  locations  to  be  studied? 

16.  We  also  seek  comment  on-whether 
the  research  included  effective  protocols 
to  account  for  the  actual  numbers  of 
birds  killed  at  specific  towers. 
Specifically,  did  the  research  employ 
standard  metrics  to  count  dead  birds  at 
individual  towers  in  order  to  provide  a 
uniform  analysis  of  results  from  all 
towers  for  comparative  purposes,  or  was 
some  other  me&od  used?  How  often 
and  at  what  times  of  day  were  searches 
conducted,  and  what  other  methods 
were  used  to  promote  searcher 
efficiency  and  control  scavenger 
removal  [e.g.,  clearing  of  areas  around 
the  base  of  the  tower  or  use  of  netting)? 
Gomments  should  also  address  any 
other  measures  that  were  or  were  not 
used  to  account  or  control  for  other 
relevant  variables,  such  as  whether 
efforts  were  made  to  reduce  lighting 
located  near  but  not  on  the  towers  that 
otherwise  could  attract  migratory  birds. 
We  seek  a  critical  analysis  of  the 
research,  which  examines  both  the 
adequacies  and  inadequacies  of  the 
research,  its  methodologies,  findings, 
and  conclusions. 

1.  Tower  Lighting 

17.  Lighting  may  be  an  important 
factor  in  attracting  and/or  disorienting 
migratory  birds  at  communications 
towers.  Particularly  in  inclement 
weather,  including  cloudy  nights,  birds 
entering  an  illuminated  area  may  be 
reluctant  to  leave  and  may  be 
susceptible  to  colliding  with  lighted 
towers,  their  supporting  guy  wires,  or 
each  other.  It  has  been  suggested  that 
the  color  of  tower  lights,  such  as  white, 
white  with  ultraviolet,  or  a  specific 
color  like  red,  and  the  duration  of  any 
pulse  in  the  lights,  such  as  strobe,  slow 
flash,  or  steady  pulse,  may  be  factors 
that  can  alter  the  attraction  of  lighting 
tOTnigratory  birds.  The  intensity  of 


light,  e.g.,  in  lumens,  also  may  play  a 
role.  Some  reports  suggest  that  white 
strobe  lights  may  be  less  attractive  to 
neotropical  migratory  species  than 
steady  or  flashing  red  incandescent 
lights,  while  the  attraction  of  red  strobe 
lights  to  migratory  birds  is  currently 
unknown. 

18.  We  seek  comment  on  whether  and 
why  lighted  towers  attract  birds,  and 
whether  different  lighting  systems 
increase  the  potential  for  migratory  bird 
collisions  with  communications  towers. 
We  seek  information  on  whether  studies 
document  any  difference  in  risk  posed 
by  lighting  systems  that  use  lights  of 
different  color  or  different  rates  of  flash, 
pulse,  or  strobe  (including  red  or  white 
strobe).  Gomments  also  should  address 
the  effects  of  lighting  color,  duration, 
intensity,  and  type  (e.g.,  incandescent, 
strobed,  neon,  or  laser)  on  bird 
attraction,  especially  at  night  during 
inclement  weather  and  during  spring 
and  fall  migrations.  In  addition,  we  ask 
that  commenters  take  into 
consideration,  where  appropriate,  the 
impact  of  different  tower  lighting 
systems  on  human  communities. 
Further,  are  particular  lighting  systems 
or  colors  more  or  less  attractive  to 
migratory  birds  based  on  differing  tower 
heights?  We  also  ask  that  commenters 
recommend  specific  lighting  systems  to 
minimize  migratory  bird  collisions  with 
towers,  to  the  extent  supported  by 
scientific  findings. 

19.  Air  safety  and  navigation  issues 
are  related  to  the  painting  and  lighting 
of  towers.  The  FAA  has  established 
painting  and  lighting  advisory 
specifications  for  air  safety  and 
navigation  purposes,  and  our  rules 
require  that  the  owners  of 
communications  towers  paint  and  light 
their  antenna  structures  in  accordance 
with  those  advisory  specifications.  We 
seek  comment  on  the  impact,  if  any,  that 
our  painting  and  lighting  requirements 
may  have  on  migratory  bird  collisions 
with  towers.  Gonunents  should  address 
and  suggest  solutions  to  any  conflicts 
that  may  exist  between  the  advisory 
specifications  and  other  related  rules  on 
the  one  hand,  and  causes  of  migratory 
bird  collisions  on  the  other.  Gonunents 
and  suggestions  also  should  consider  air 
safety  and  navigation  concerns  relating 
to  towers  and  their  lighting  and  marking 
[e.g.,  towers  are  marked  and  lighted  to 
be  visible  by  pilots),  and  the  obligations 
of  the  Gommission  with  respect  to  air 
safety  and  navigation. 

2.  Tower  Height 

20.  The  height  of  towers  may 
contribute  to  the  extent  of  their  impact 
on  migratory  birds.  One  report  suggests 
that  an  important  analysis  would  be  to 


compare  towers  of  different  heights,  that 
there  have  been  relatively  few  studies  of 
towers  less  than  400  feet  in  height,  and 
that  certain  literature,  although  perhaps 
only  suggestive,  does  not  generaJly 
implicate  such  shorter  towers  in  a 
significant  niunber  of  bird  deaths. 
Research  conducted  at  two  specific 
locations  suggests  that  taller  towers,  and 
the  structures  associated  with  them, 
may  increase  avian  mortality  at  those 
sites.  However,  it  has  been  suggested 
that  these  and  other  studies  do  not 
definitively  establish  that  tall  towers  are 
responsible  for  more  bird  deaths  than 
shorter  towers,  and  the  apparent  lack  of 
mortality  studies  at  short  towers  may 
jnake  it  premature  to  assume  that  short 
towers  cause  fewer  bird  deaths  than  tall 
towers. 

21.  We  seek  comment  on  the  role  of 
tower  height  as  a  cause  of  collisions  by 
migratory  birds  with  communications 
towers.  Are  there  reliable  scientific 
studies  that  compare  the  impacts  on 
migratory  birds  of  towers  of  different 
heights,  and  do  they  control  for  other 
variables  such  as  geographic  location, 
proximity'  to  bird  movement  corridors, 
and  prevailing  weather  conditions?  If 
there  are  such  studies,  what  are  the 
results  and  the  significance,  if  any,  for 
determining  the  height  of  tower  that 
may  pose  the  greatest  or  least  risk  to 
migratory  birds?  Do  studies  examine 
whether  short  towers  have  less  impact 
on  migratory  birds  than  tall  towers,  and 
do  they  identify  the  heights  of  the 
towers  that  were  studied?  The 
comments  should  consider  and 
dociunent,  to  the  extent  possible, 
whether  there  is  a  height  threshold  at 
which  avian  mortality  becomes 
significant  to  an  avian  population,  and 
any  other  factors  that  may  lead  to  a 
determination  of  critical  tower  height 
for  purposes  of  minimizing  migratory 
bird  collisions  with  towers,  including 
whether  the  critical  height  threshold 
may  be  different  in  different  geographic 
locations  or  weather  conditions.  We  also 
ask  that  comments  address  the 
relationship,  if  any,  of  tower  height  with 
other  factors,  such  as  lighting,  and 
whether  there  are  situations  where 
tower  height  could  be  limited  to  deter 
collisions  by  birds  with  towers  yet  still 
allow  the  provision  of  reliable 
communications  services. 

3.  Type  of  Antenna  Stnictiu* 

22.  The  type  of  antenna  support 
structure  may  be  another  important 
factor  in  the  extent  to  which 
communications  towers  have  an  impact 
on  migratory  birds.  For  example,  guy 
wires  could  create  a  level  of  risk  to 
migratory  birds  that  is  not  present  with 
unguyed  towers.  We  seek  conunent  on 
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what  impact,  if  any,  different  tower 
structures  may  have  on  migratory  birds. 
Comments  should  include  any  studies    - 
or  research  on  this  issue,  and  should 
address  the  relative  impact  on  migratory 
birds  of  guyed  towers,  self-supporting 
lattice  towers,  monopole  towers,  or 
other  structures  such  as  "hidden" 
towers  that  are  made  to  resemble  trees, 
for  example.  Are  there  factors  that  may 
make  a  particular  type  of  tower 
structure  more  or  less  of  a  risk  to 
migratory  birds?  For  example,  would 
guyed  towers  pose  more  of  a  risk  than 
other  tower  structures  to  migratory  birds 
at  night  in  inclement  weather?  We  also 
seek  comment  on  whether  particular 
tower  designs  or  potential  deterrent 
devices  such  as  visual  markers  may 
deter  migratory  birds  from  towers. 

4.  Location  of  Antenna  Structures  and 
Other  Factors 

23.  We  seek  comment  on  research  or 
other  data  relating  to  any  other  matters 
within  the  scope  of  this  inquiry.  For 
-example,  is  there  information 
concerning  the  impact  on  migratory 
birds  of  communications  towers  located 
in  or  near  specific  habitats,  such  as 
wetlands,  which  may  be  a  possible 
location  of  migratory  bird  populations? 
Do  towers  on  ridges,  mountains,  or 
other  high  ground  have  a  differential 
impact  on  migratory  bird  populations 
and,  if  so,  are  there  scientifically 
rigorous  studies  that  address  such 
effects  and  their  causes?  We  seek 
comment  on  the  impact  on  migratory 
birds,  if  any,  of  locating  towers  in  areas 
with  a  high  incidence  of  fog,  low 
clouds,  or  similar  obscuration,  in 
proximity  to  coastlines  and  major  bird 
movement  corridors,  or  either  clustered 
near  or  dispersed  from  other  towers. 
Comments  on  the  role  of  any  of  these 
factors  should  consider  the  extent  of  any 
such  impact  during  migration  seasons. 
We  also  seek  comment  on  any  other 
factors  that  may  influence  the  impact  of 
communications  towers  on  migratory 
birds.  In  addition,  are  data  available 
from  studies  of  non-communications 
facilities  which  may  be  relevant  on  the 
issue  of  the  impact  of  communications 
facilities  on  migratory  birds?  If  such 
information  is  relied  upon,  commenting 
parties  should  establish  the  relevance  of 
that  information  and  the  relationship  of 
facilities  used  in  those  industries  to 
facilities  used  in  the  communications 
industry. 

24.  Certain  migratory  bird  species 
may  hold  particular  cultiual  or  religious 
sigAificance  to  Indian  Tribes.  The 
Commission  has  made  a  commitment  to 
consult  with  federally  recognized  Indian 
tribes  to  the  extent  practical  prior  to 
implementing  any  regulatory  action  or 


policy  that  v  ill  significantly  or  uniquely 
affect  Tribal  governments,  tiieir  land 
and  resourcas.  Consistent  with  that 
commitment  we  specifically  seek 
comments  frpm  the  Tribes  and  other 
parties  on  wpether  any  of  the  questions 
raised  in  thi^  inquiry  will  significantly 
impact  Tribal  governments,  their  land, 
and  resource  s. 

B.  Need  for  i  nd  Scope  of  Additional 
Study 

25.  In  the  i  vent  that  parties  believe 
that  existing  research  is  insufficient  to 
permit  the  C  >mmission  to  address  fully 
the  issue  of  i  ligratory  bird  collisions 
with  towers,  we  seek  comment  on  what 
additional  st  idy  or  studies  may  be 
needed.  We  i  isk  for  comment  on  what 
variables  the  research  should  address, 
including  passible  lighting  regimes, 
tower  height  type  of  structure,  location, 
and  impact  o  f  different  weather 
conditions.  C  omments  should  discuss 
the  specific  s  cope  and  parameters  of 
recommende  d  studies,  including:  the 
number  of  to  /vers;  different  lighting 
regimes  to  bf  studied;  whether  a  range 
of  towers  wil  i  different  heights  should 
be  included;  the  geographic  positioning 
of  towers,  in(  luding  such  factors  as  the 
incidence  of  nclement  weather, 
topography,  i  md  proximity  to  areas  that 
may  be  attra(  tive  to  migrating  birds, 
such  as  weth  nds;  and  the  different 
tower  structi  res  such  as  guyed  or 
unguyed,  inc  uding  monopole,  lattice, 
or  other  strut  tures.  We  also  seek 
comment  on  what  types  of  procedures 
should  be  usi  (d  to  monitor  birds  that 
may  be  killec  at  communications  towers 
during  these  studies.  In  addition,  we 
request  comr  lent  on  whether  studies 
can  be  struct  ired  specifically  to 
research  pott  ntial  methods  of  reducing 
the  potential  for  migratory  bird 
collisions  wi  h  towers. 

26.  Comm«  inters  should  consider  how 
much  time  w  auld  be  needed  to 
complete  a  n  sw  study  or  studies. 
Specifically,  low  many  fall  and  spring 
migration  sea  sons  should  be  covered  by 
any  research,  and  how  many  summer 
seasons,  if  any,  would  be  needed  to 
monitor  imps  cts  ori  breeding,  nesting, 
and  local  res:  dent  avian  species?  We 
seek  commer  t  on  the  factors  that  would 
impact  the  le  igth  of  any  study, 
including  the  number  of  towers  that 
would  be  the  subject  of  the  research, 
and  the  partii  :ular  testing  procedures 
that  would  b(  used.  In  addition,  there 
may  be  unpn  dictable  factors,  such  as 
weather,  that  affect  the  time  that  it 
would  take  tc  complete  a  study. 
Estimates  of  Ihe  length  of  a  study  also 
should  ident:  fy  whether  the  estimates 
include  the  p  reparation  of  smaller  pilot 
studies  that  r  lay  be  needed  to  obtain 


meaningful  data  that  would  be  used  to 
design  a  broader  and  more  in-depth 
study.  We  also  seek  comment  on 
whether  pilot  studies  followed  by  one  of 
more  larger  studies  are  necessary,  or 
whether  one  or  more  smaller  studies 
could  yield  sufficient  information  on 
which  the  Commission  could  base 
future  actions  respecting  migratory  bird 
issues.  If  one  or  more  smaller  studies 
alone  woiUd  be  adequate,  comments 
should  address  the  relevant  protocols. 
We  further  seek  comment  on  the 
potential  value  of  monitoring  bird 
deaths  at  particular  towers  outside  the 
context  of  a  formal  study,  either  in 
addition  to  or  in  lieu  of  such  studies. 

27.  We  also  seek  comment  on  the 
appropriate  party  or  parties  to  design 
and  conduct  a  study.  The  Commission 
is  not  an  expert  in  the  area  of  migratory 
birds,  and  we  seek  comment  on  what 
other  entity  might  appropriately  oversee 
any  research  that  could  be  used  to 
establish  relevant  standards  for  the 
Commission's  use.  In  this  regard,  we 
note  that  the  FWS  is  the  lead  federal 
agency  for  managing  and  conserving 
migratory  birds,  and  its  Division  of 
Migratory  Bird  Management  undertakes 
a  number  of  surveys  in  conjunction  with 
the  FWS  Regional  Offices.  We  also  seek 
comment  on  any  ongoing  or  planned 
studies  with  which  the  Commission 
might  coordinate  in  order  to  achieve 
synergies  and  avoid  duplication  of 
effort. 

28.  Another  important  consideration 
is  the  cost  of  a  study  and  the  source  of 
funding.  Cost  can  vary  widely 
depending,  in  part,  on  the  length  of  the 
study,  the  number  of  towers  to  be 
included,  the  extent  of  the  geographic 
area,  and  particular  tower  features  such 
as  height  and  lighting.  Sources  for 
funding  such  studies  have  been  difficult 
to  identify.  Comments  should  address 
both  the  estimated  cost  of  any  studies 
and  potential  sources  of  funding. 

C.  Suggested  Methods  To  Minimize 
Impacts 

29.  We  seek  comment  on  whether 
existing  studies  or  research  address  the 
use  of  particular  methods  to  minimize 
any  impact  of  communications  towers 
on  migratory  birds.  For  example,  would 
particular  lighting  systems,  devices 
locatbd  on  or  near  facilities  to  deter 
migratory  birds,  or  other  measiues  help 
to  minimize  bird  collisions  with 
communications  towers?  Comments 
should  identify  any  particular  methods, 
discuss  the  extent  to  which  they  have 
been  used  on  communications  towers  or 
other  similar  relevant  structures,  and 
quantify  the  results  of  their  use.  In 
addition,  would  alternative  siting  of 
towers  to  avoid  particular  areas  be  a 
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reasonable  method  to  minimize  impacts, 
and  are  there  alternate  technologies 
available  that  would  permit  fewer  and/ 
or  shorter  towers  to  be  built,  yet  still 
permit  communications  needs  to  be 
met?  On  the  other  hand,  would  the  use 
of  alternate  siting  be  constrained  by 
existing  technology,  the  need  for 
commimications  carriers  to  provide 
coverage  for  their  services,  build-out 
requirements  under  the  Commission's 
rules,  or  any  other  requirements?  In 
addition,  do  certain  parts  of  towers,  e.g., 
top,  Aiiddle,  or  lower  sections,  pose 
more  or  less  of  a  potential  for  collisions 
with  migratory  birds  and,  if  so,  are  there 
specific  construction  techniques, 
deterrent  actions,  or  other  methods  that 
would  be  useful  to  minimize  impacts? 

30.  The  FWS  Tower  Siting  Guidelines 
encourage  certain  measures  that  FWS 
says  will  "provide  significant  protection 
for  migratory  birds  pending 
completion"  of  the  CTWG's 
recommendations.  The  voliuitary 
guidelines,  which  FWS  recommends  for 
use  by  all  companies,  license 
applicants,  or  licensees  proposing  new 
tower  sitings,  include  to  the  extent 
feasible:  collocation  of  antennas  on 
existing  towers  or  other  structures  rather 
than  new  tower  construction;  where 
collocation  is  not  feasible,  construction 
of  new  towers  that  are  no  taller  than  199 
feet  above  ground  level  without  guy 
wires  or  lighting;  siting  new  towers 
within  existing  tower  farms;  and  use  of 
the  minimum  acceptable  amount  of 
pilot  warning  and  obstruction  avoidance 
lighting  recommended  by  the  FAA  for 
towers  that  require  lights  for  aviation 
safety.  As  described,  FWS  intended  the 
guidelines  for  interim  use,  and  they 
were  established  in  anticipation  of 
further  action  by  the  CTWG.  Further, 
FWS  states  that  the  guidelines  would  be 
"updated  as  new  information  becomes 
available."  Thus,  these  guidelines  were 
not  adopted  as  final  measiues,  but  were 
developed  with  the  understanding  that 
determining  the  appropriate  methods  to 
minimize  the  impact  of  communications 
towers  on  migratory  birds  would  be  an 
ongoing  process. 

31.  We  request  comment  on  the 
scientific  basis  for  these  guidelines,  the 
general  use  of  the  guidelines  and  t^e  use 
of  each  of  the  specific  guidelines,  and 
any  other  potential  measures  to 
minimize  impacts  on  migratory  birds 
within  the  scope  of  our  current  rules. 
For  example,  comments  could  consider 
whether  an  MOU  or  other  agreement 
between  the  Commission  and  other 
agencies,  such  as  the  FWS,  could  be 
used  to  specify  the  process  to  review 
potential  impacts  of  antenna  support 
structures  on  migratory  birds,  or  to  help 
facilitate  any  necessary  research  on  the 


matters  addressed  in  this  inquiry. 
Comments  also  should  address  whether 
the  current  state  of  scientific  knowledge 
on  causes  of  bird  collisions  with 
conmiunications  towers  supports  the 
use  of  any  or  all  of  the  FWS  Tower 
Siting  Guidelines.  Further,  does  current 
scientific  evidence  support  a  finding 
that  particular  towers  do  not 
significantly  pose  a  threat  to  migratory 
birds?  For  example,  does  such  evidence 
exist  relating  to  towers  of  a  particular 
height,  e.g.,  unlit  towers  that  are  less 
than  200  feet  in  height,  or  towers  that 
use  particular  lighting,  e.g.,  towers  with 
primarily  white  strobe  lighting? 
Commenters  in  particular  should 
address  the  relationship  of  any 
measures  they  support  or  oppose  with 
the  current  state  of  scientific  knowledge. 
Comments  also  should  consider  how 
best  to  implement  any  of  these  matters 
within  the  current  structure  of  our  rules. 

32.  Particular  guidelines  intended  to 
minimize  impacts  on  migratory  birds 
may,  depending  on  their  application, 
have  an  impact  on  Commission 
licensees,  applicants,  or  other  parties 
with  respect  to  tower  design  and 
engineering,  the  ability  to  provide 
necessary  conmiunications  services, 
liability,  and  costs.  We  seek  comment 
on  what  effects,  if  any,  the 
recommended  FWS  guidelines  or  other 
efforts  to  minimize  impacts  have  had  in 
these  areas.  Specifically,  comments 

i  should  address  whether  current  or 
potential  increased  application  of  any  of 
the  guidelines  would  contribute  to  delay 
in  tower  construction,  the  provision  of 
Commission-licensed  services,  or  the 
transition  to  digital  television. 
Comments  should  address  advantages 
and  disadvantages  associated  with 
different  means  of  implementing  the 
FWS  guidelines,  possible  revisions  to 
those  guidelines,  or  other  measiu^s. 

33.  The  Commission  licenses  and 
regulates  the  use  of  radio  transmitters  by 
state  and  local  governments  in  public 
safety  activities.  We  seek  comment  on 
the  impact  that  restrictions  or  guidelines 
regarding  tower  siting  and  construction 
to  protect  migratory  birds  may  have  on 
the  use  of  radio  transmission  for  public 
safety.  What  would  be  the  effect  on  the 
coverage  provided  by  towers  used  to 
provide  public  safety  service  if  those 
towers  were,  for  example,  subject  to 
restrictions  on  height  or  other  features 
in  order  to  protect  migratory  bird 
populations?  We  also  seek  comment  on 
what  impact  tower  construction 
restrictions  may  have  on  homeland 
security  objectives.  In  addition,  are 
there  other  potential  conflicts  between 
potential  measures  to  minimize  impacts 
of  conmiunications  towers  on  migratory 
birds  and  the  availability  of 


communications  towers  to  address 
security  concerns? 

34.  The  Commission  is  committed  to 
serving  all  parties  interested  in  the 
impact  that  commimications  towers 
may  have  on  migratory  birds  as  well  as 
resources  allow.  To  this  end  comment  is 
sought  on  ways  that  the  Commission 
can  do  so  better.  What  can  the 
Commission  do  to  meet  its 
responsibilities  under  relevant  statutes 
and  rules  better?  Should  the 
Commission  develop  additional  staff 
expertise  on  avian  mortality  issues?- 
Would  the  expertise  of  an  ecologist  or 
environmental  biologist  be  helpful? 
What  staff  backgrounds  are  most 
important?  What  additional  traiQing 
should  be  made  available  for  existing 
staff?  Are  there  Commission  procedures 
or  rules  that  impede  industry's  or 
environmental  groups'  efforts  to  address 
issues  related  to  avian  mortality?  For 
example,  are  there  aspects  of  our  EA 
requirements  that  could  be  improved 
with  respect  to  migrator^'  bird  issues?  Is 
there  data  that  the  Commission  collects 
that  could  be  of  assistance  to  researchers 
in  this  field? 

IV.  Procedural  Issues 

A.  Ex  Parte  Presentations  - 

35.  This  is  an  exempt  proceeding  in 
which  ex  parte  presentations  are 
permitted  (except  during  the  Sunshine 
Agenda  period)  and  need  not  be 
disclosed. 

B.  Filing  of  Comments  and  Reply 
Comments 

36.  We  invite  comment  on  the  issues 
and  questions  set  forth.  Pursuant  to 
applicable  procedures  set  forth  in 
sections  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1,415, 
1.419,  interested  parties  may  file 
comments  on  or  before  November  12, 
2003,  and  reply  comments  on  or  before 
December  11,  2003. 

37.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  Given  recent  changes  in  the 
Commission's  mail  delivery  system, 
parties  are  strongly  urged  to  use  the 
ECFS  to  file  their  pleadings.  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.htmL 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
electronic  filers  should  include  their 
full  name.  Postal  Service  mailing 
address,  and  the  applicable  docket 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
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comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

38.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  by  mail 
(including  U.S.  Postal  Service  Express 
Mail,  Priority  Mail  and  First  Class  Mail) 
must  be  sent  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Federal 
Communications  Commission,  Office  of 
the  Secretary,  445  12th  Street,  SW., 
Washington  DC  20054.  All  filings  sent 
to  the  Commission  by  overnight 
delivery,  e.g..  Federal  Express  (other 
than  by  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail),  must  be  sent  to  the 
Commission's  Secretary,  Marlene  H. 
Dortch,  Federal  Communications  ' 
Commission,  Office  of  the  Secretary, 
9300  East  Hampton  Drive,  Capitol 
Heights,  MD  20743.  All  hand-delivered 
or  messenger-delivered  filings  must  be 
delivered  to  the  Commission's  filing 
location  at  236  Massachusetts  Avenue, 
NE..  Suite  110,  Washington,  DC  20002- 
4913.  The  filing  hours  at  this  facility  are 
8  a.m.  to  7  p.m.  All  hand  deliveries 
must  be  held  together  with  rubber  bands 
or  fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 

39.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette  to:  G.  William 
Stafford,  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  The  required  diskette  copies  of 
submissions  should  be  on  3. 5 -inch 
diskettes  formatted  in  an  IBM 
compatible  format  using  Microsoft  Word 
or  compatible  software.  Each  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  b*clearly 
labeled  with  the  commenter's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy— Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street 
SW.,  CY-B402,  Washington,  DC  20554. 

40.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  serve  the  following 
with  either  one  copy  of  each  filing  via 
e-mail  or  two  paper  copies:  (1)  Qualex 
International,  Portals  II,  445  12th  Street, 
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SW..  Room  C  Y-B402,  Washington,  DC, 
20554  (teleplone  (202)  863-2893; 
facsimile  (202)  863-2898)  or  e-mail  at 
qualexmt@aol.com;  and  (2)  G.  William 
Stafford,  Federal  Communications 
CommissionJRoom  6329,  445  12th 
Street,  SW.,  VVashington,  DC  20554,  or 
e-mail  at  Billlsta fford@fcc.gov. 

41.  Commants  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Information  Center, 
Federal  Communications  Commission, 
445  12th  Strdet,  SW.,  Room  CY-A257, 
Washington,  be  20554.  These 
dociunents  a  so  will  be  available 
electronicall;  from  the  Commission's 
Electronic  Cc  mment  Filing  System. 
Copies  of  filii  igs  in  this  proceeding  may 
be  obtained  f  om  Qualex  International, 
Portals  II,  44!  12th  Street,  SW.,  Room 
CY-B402,  Wi  shington,  DC,  20554, 
telephone  (2(  2)  863-2893,  facsimile 
(202)  863-28 18,  or  via  e-mail  at 
qualexint@ac  l.com.  To  request  materials 
in  accessible  ormats  for  people  with 
disabilities  (b  raille,  large  print, 
electronic  fih  s,  audio  format),  send  an 
e-mail  to  feet  04@fcc.gov  or  call  the 
Consumer  &  i  iovemmental  Affairs 
Bureau  at  20:  -418-0531  (voice),  202- 
418-7365  (ttj). 

V.  Ordering  ( llauses 

t2.  Accord  ngly,  it  is  ordered  that, 
pursuant  to  t]  le  authority  contained  in 
sections  1,  4(  ),  303(r)  of  the 
Conununicati  ons  Act,  47  U.S.C.  151, 
154(i),  and  3t  3(r),  this  Notice  of  Inquiry 
is  adopted. 

Federal  Comminications  Commission. 

Marlene  H.  Doftch, 

Secretary. 

[PR  Dog.  03-2*11  Filed  9-11-03;  8:45  am) 
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The  intended  purpose  of  this 
proceeding  is  to  expedite  the  satellite 
and  earth  station  license  procedure,  and 
to  streamline  the  DBS  and  DARS 
modification  procedure. 
DATES:  Comments  are  due  on  or  before 
October  14,  2003.  Reply  comments  are 
due  on  or  before  November  12,  2003. 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Marlene  H. 
Dortch,  Office  of  the  Secretary,  Federal 
Communications  Commission,  The 
Portals,  445  Twelfth  Street,  SW.,  Room 
TW-A325,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Satellite  Division, 
International  Bureau,  (202)  418-1539. 
For  additional  information  concerning 
the  information  ccllection(s)  contained 
in  this  document,  contact  Judy  Boley 
Herman  at  202-^18-0214,  or  via  the 
Internet  at  jbHennan@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Cotamission's  Second 
Further  Notice  of  Proposed  Rulemaking, 
adopted  Jime  26,  2003  and  released  July 
8,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  during  normal 
business  hours  in  the  FCC  Public 
Reference  Room,  445  Twelfth  Street, 
SW.,  Room  CY-A257,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  piut:hased  from 
the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554. 

Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
(63  FR  2421  (May  1, 1998)).  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
orie  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters  * 

should  include  their  fiiU  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
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Parties  who  choose  to  file  by  paper 
must  file  an  origineil  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number. 

Paperwork  Reduction  Act 

This  Second  Further  NPRM  contains 
proposed  new  and  modified  information 
collections.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  biu-dens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collection(s)  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
notification  of  action  is  due  October  14, 
2003.  Conunents  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  Commission's 
biuden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Summary  of  Further  Notice  of  Proposed 
Rulemaking 

In  previous  Reports  and  Orders,  the 
Commission  has  adopted  mandatory 
electronic  filing  requirements  for  all 
space  station  applicants  other  than  DBS 
and  DARS  applicants.  The  Commission 
also  requires  mandatory  electronic  filing 
requirements  for  routine  earth  station 
license  applicants,  and  for  earth  station 
assignments  and  transfer  of  control 
applications.  Parties  filing  petitions  to 
deny  routine  earth  station  applications, 
or  other  pleadings  in  response  to  routine 
earth  station  applications,  are  also 
required  to  file  electronically.  In  this 
Second  Further  Notice  of  Proposed 
Rulemaking,  the  Commission  proposes 
to  extend  mandatory  electronic  filing  to 
all  other  space  station  and  earth  station- 
related  filings. 

In  addition,  in  the  Second  Report  and 
Order  in  IB  Docket  No.  02-34,  the 
Commission  adopted  a  streamlined 
procedure  for  satellite  license 
modifications  associated  with  fleet 
management,  but  precluded  DBS  and 
DARS  licensees  ft-om  using  this 
streamlined  procedure.  In  this  Second 
Further  NPRM,  the  Commission  invites 


comment  on  extending  the  satellite  fleet 
management  modification  procediu-e  to 
DBS  and  DARS  licenses. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibihty  Act  (RFA),'  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking.  Written  public 
comments  are  requested  on  this  IRFA. 

Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice  of  Proposed  Rulemaking 
provided  above.  The  Commission  will 
send  a  copy  of  the  Notice  of  Proposed 
Rulemaking,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  Li  addition,  the  Notice  of 
Proposed  Rulemaking  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register.  See  id. 

Need  for,  ana  Objectives  of,  the 
Proposed  Rules:  In  this  NPRM,  we 
propose  to  revise  our  rules  to  require 
electronic  filing  for  those  earth  station 
and  space  station  license  applications 
for  which  the  Commission  has  not 
adopted  an  electronic  filing 
requirement,  and  comments  filed  in 
response  to  those  applications.  We 
propose  these  mandatory  electronic 
filing  requirements  to  increase  the 
number  of  satellite  and  earth  station 
license  applicants  and  associated  parties 
may  file  documents  with  greater  speed 
and  efficiency.  The  system  will  also 
make  license  information  more 
accessible  to  the  Commission's  staff,  as 
well  as  the  satellite  industry  and  the 
general  public.  Furthermore,  it  is 
expected  that  the  cost  of  filing 
applications  or  obtaining  information 
will  be  reduced. 

Legal  Basis:  The  proposed  action  is 
supported  by  sections  4(i),  7(a),  303(c), 
303(f),  303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154{i),  157(a), 
303(c),  303(f),  303(b).  303(r). 

Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  May  Apply:  The  RFA 
directs  agencies  to  provide  a  description 
of,  and,  where  feasible,  an  estimate  of, 
the  number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.-  The  RFA  generally  defines  the 


term  "small  entity  "as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  -^  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.''  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Sm^ll  Business 
Administration  (SBA).^  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."**  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations."  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towrns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  "  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States,^ 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37.566,  or  96 
percent,  have  populations  of  fewer  than 
50.000.1"  xhe  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  "Thus,  of 
the  85.006  governmental  entities,  we   ' 
estimate  that  81.600  (91  percent)  are 
small  entities.  Below,  we  further 
describe  and  estimate  the  number  of 
small  entity  licensees  that  may  be 
affected  by  the  proposed  rules,  if 
adopted. 

The  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking,  if  adopted, 
would  affect  satellite  operators  and 
earth  station  operators  for  whom  we 
have  not  adopted  an  electronic  filing 
requirement.  These  applicants  include 
Direct  Broadcast  Satellite  (DBS).  Digital 
Audio  Radio  Satellite  (DARS)  satellite 
applications,  all  earth  station  applicants 
other  than  "routine"  C-band  and  Ku- 


^See  5  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601  et 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121.  110  Stat.  847  (1996)  (CWAAA).  Title  U  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

^  5  U.S.C.  603(b)l3). 


'5  U.S.C.  601(6). 

■•5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632)'.  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Reguter."  5  U.S.C.  601(3). 

5  Small  Business  Act.  15  U.S.C.  632  (1996). 

6  5  U.S.C.  601(4). 

''  1992  Economic  Census.  U.S.  Bureau  of  the 
Census.  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

"5  U.S.C.  601(5). 

»U.S.  Oept.  of  Commerce.  Bureau  of  the  Census. 
"1992  Census  of  Govenunents." 
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band  earth  station  applicants,  and 
parties  filing  pleadings  in  response  to 
these  applications. 

1.  DBS  operators:  Because  DBS 
provides  subscription  services,  DBS 
falls  within  the  SBA-recognized    . 
definitions  of  "Cable  Networks"  and 
"Gable  and  Other  Program 
Distribution."  "  These  definitions 
provide  that  small  entities  are  ones  with 
$11.0  million  or  less  in  annual 
receipts. '2  Small  businesses,  i.e.  ones 
with  less  than  $11.0  million  in  annual 
receipts,  do  not  have  the  financial 
ability  to  become  DBS  licensees  because 
of  the  high  implementation  costs 
associated  with  satellite  services. 
Because  this  is  an  established  service, 
with  limited  spectrum  and  orbital 
resources  for  assignment,  we  estimate 
that  no  more  than  15  entities  will  be 
Commission  licensees  providing  these 
services.  In  addition,  because  of  the 
high  implementation  costs  and  the 
limited  spectrum  resources  we  believe 
that  none  of  the  15  licensees  will  be 
small  entities.  We  expect  that  no  small 
entities  will  be  impacted  by  this 
rulemaking.  Therefore,  we  certify  that 
the  proposed  requirements  of  the  Notice 
of  Proposed  Rulemaking,  if  adopted, 
will  not  have  a  significant  economic  • 
impact  on  a  substantial  number  of  small 
entities. 

2.  DARS  operators:  The  Commission 
has  not  developed  a  definition  of  small 
entities  applicable  to  geostationary  or 
non-geostationary  orbit  broadcast 
satellite  operators.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  Small  Business 
Administration  (SBA)  rules  applicable 
to  the  Communications  Services,  Not 
Elsewhere  classified.  This  definition 
provides  that  a  small  entity  is  one  with 
Si  1.0  million  or  less  in  annual 
receipts. '3  There  are  only  two  SDARS 
providers  authorized  to  provide  service 
in  the  DARS  spectrum  band,  XM  Radio, 
Inc.,  and  Sirius  Satellite  Radio,  Inc. 
While  neither  has  implemented 
nationwide  service,  both  entities  have 
financing  of  over  $100  million.  In 
addition,  the  DARS  licensees  have 
significant  partnership  interests  with 
large  corporations/  General  Motors  in 
XM  Radio,  Inc.,  and  DiamlerChrysler  in 
Sirius  Satellite  Radio.  Because  of  the 
above  and  the  high  implementation  and 
operating  costs  for  SDARS  systems,  we 
do  not  believe  either  DARS  licensee 
qualifies  as  a  small  entity. 


"  13  CFR  121.201,  North  American  Industry 
Classification  Systems  (NAICS)  codes  513210  and 
513220. 

'2 13  CFR  121.201.  NAICS  codes  513210  and 
513220. 

"13  CFR  121.201.  NAICS  Code  4899. 


3.  Fixed  i  atellite  Transmit/Receive 
Earth  Stations.  As  of  the  adoption  date 
of  this  NPR  A,  there  are  about  10480 
authorized  ( iperatienal  fixed  satellite 
transmit/re(  eive  earth  stations.  Of  these, 
approximati  sly  6875  are  routine  earth 
stations  in  t  le  conventional  C-band,  and 
about  3469  ire  routine  earth  stations  in 
the  convent  onal  Ku-band.  Thus,  only 
about  136  fi  <ed  satellite  service  earth 
stations,  or  )etween  1  and  2  percent,  are 
"non-routin  s"  earth  stations. 
Accordingly ,  we  estimate  that  between 

1  and  2  pen  ent  of  future  earth  station 
license  app  icants  will  be  "non-routine" 
applicants  f  otentially  affected  by  the 
rules  propo!  ed  in  the  NPRM.  We  do  not 
request  or  ci  )llect  annual  revenue 
information  and  thus  are  unable  to 
estimate  the  number  of  these  earth 
stations  thai  would  constitute  a  small 
business  un  ier  the  SBA  definition. 

4.  Mobile  Satellite  Earth  Stations.  As 
of  the  adopt  on  date  of  this  NPRM,  we 
have  issued  about  32  licenses  for  mobile 
satellite  sen  ice  earth  stations  currently 
in  operation  We  do  not  request  or 
collect  annu  il  revenue  information,  and 
thus  are  una  Die  to  estimate  the  number 
of  these  eart  i  stations  that  would 
constitute  a  small  business  under  the 
SBA  definiti  on. 

5.  Auxilia  y.  Special  Broadcast  and 
other  progro  m  distribution  services. 
This  service  involves  a  variety  of 
transmitters  generally  used  to  relay 
broadcast  pi  ogramming  to  the  public 
{through  tra:  islator  and  booster  stations) 
or  within  th  ;  program  distribution  chain 
(from  a  rem(  te  news  gathering  unit  back 
to  the  statioi  i).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  t(  i  broadcast  auxiliary 
licensees.  Tlerefore,  the  applicable 
definition  o  small  entity  is  the 
definition  u  ider  the  Small  Business 
Administrat  on  (SBA)  rules  applicable 
to  radio  broa  dcasting  stations  (NAICS 
513112)  and  television  broadcasting 
stations  (NA  CS  513120).  These 
definitions  j  rovide  that  a  small  entity  is 
one  with  eit  ler  56. 0  million  or  less  in 
annual  recei  jts  for  a  radio  broadcasting 
station  or  Si  l.O  million  in  annual 
receipts  for  j  TV  station.  See  13  CFR 
121.201.  As  jfSeptember  1999,  there 
were  3,237  I M  translators  and  boosters, 
4913  TV  trarslators."»  The  FCC  does  not 
collect  financial  information  on  any 
broadcast  fa  lility  and  the  Department  of 
Commerce  c  oes  not  collect  financial 
information  an  these  auxiliary  broadcast 
facilities.  W(  >  believe,  however,  that 
most,  if  not  i  11,  of  these  auxiliary 
facilities  coi  Id  be  classified  as  small 
businesses  b  y  themselves.  We  also 


'''  FCC  News  1  :elease.  Broadcast  Station  totals  as 
of  September  3^  1999,  No.  71831  (Jan.  21, 1999). 


recognize  that  most  translators  and 
boosters  are  owned  by  a  parent  station 
which,  in  some  cases,  would  be  covered 
by  the  revenue,  definition  of  small 
business  entity  discussed  above.  These 
stations  would  likely  have  annual 
revenues  that  exceed  the  SBA  maximum 
to  be  designated  as  a  small  business  (as 
noted,  either  $6.0  million  for  a  radio 
station  or  $12.0  million  for  a  TV 
station).  Furthermore,  they  do  not  meet 
the  Small  Business  Act's  definition  of  a 
"small  business  concern"  because  they 
are  not  independently  owned  and 
operated. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements:  None  of  the  proposed 
rules  in  this  notice  are  expected  to 
increase  the  reporting,  record  keeping 
and  other  compliance  requirements  of 
any  party. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered:  The 
RFA  requires  an  agency  to  describe  any 
significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603(c). 

We  have  attempted  not  to  foreclose 
any  option. 

Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules:  None. 

Ordering  Clauses 

Pursuant  to  sections  4(i),  7(a),  303(c), 
303(f),  303(g),  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i),  157(a), 
303(c),  303(fl,  303(g),  303(r);  that  this 
Second  Further  Notice  of  Proposed 
Rulemaking  in  IB  Docket  No.  02-34  and 
Second  Further  Notice  of  Proposed 
Rulemaking  in  IB  Docket  No.  00-248  is 
hereby  adopted. 

The  Consumer  Information  Bureau, 
Reference  Information  Center,  shall 
send  a  copy  of  this  Second  Further 
Notice  of  Proposed  Rulemaking  in  IB 
Docket  No.  02-34  and  Second  Further 
Notice  of  Proposed  Rulemaking  in  IB 
Docket  No.  00-248,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 
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Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
[FR  Doc.  03-23315  Filed  &-ll-03;.8:45  am] 

BILUNG  CODE  6712-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Part  806 
RIN  2900-AI99 

VA  Acquisition  Regulations:  Sealed 
Bidding  and  Competitive  Proposals 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Withdrawal  of  Proposed  rule. 

SUMMARY:  This  document  withdraws  a 
proposed  rule  published  in  the  Federal 
Register  on  March  11,  1998  (63  FR 
11865),  that  would  have  amended  the 
Department  of  Veterans  Affairs 
Acquisition  Regulation  (VAAR)  at  48 
CFR  806.401.  The  changes  proposed  in 
this  rule  are  1  eing  incorporated  into  a 
new  proposea  rule  under  RIN  2900- 
AK78  that  will  update  the  entire  VAAR, 
thus  making  proposed  rule  2900- AI99 
unnecessary. 

DATES:  The  proposed  rule  is  withdrawn 

as  of  September  12,  2003. 

FOR  FURTHER  INFORMATION  COflTACT:  Don 

Kaliher,  Acquisition  Policy  Division 
(049A5A),  Office  of  Acquisition  and 
Materiel  Management.  Department  of 
Veterans  Affairs.  810  Vermont  Ave., 
NW.,  Washington,  DC  20420,  (202)  273- 
8819. 

Approved:  August  28.  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  03-23199  Filed  9-11-03;  8:45  am] 

BILLING  CODE  B320-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  16  , 

RIN  1018-AT28 

Review  of  Information  Concerning 
Boiga  Snal(es 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  inquiry'. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  is  reviewing  available  economic 
and  biological  information  on  the  Boiga 
genus  of  snakes  for  possible  addition  of 
the  28  species  of  snakes  in  the  genus  to 
the  list  of  injurious  wildlife  under  the 


Lacey  Act.  The  importation  and 
introduction  of  Boiga  snakes  into  the 
natural  ecosystems  of  the  United  States 
may  pose  a  threat  to  agriculture, 
horticulture,  forestry,  the  health  and 
welfare  of  human  beings,  or  the  welfare 
and  survival  of  wildlife  and  wildlife 
resources  in  the  United  States.  Listing 
Boiga  snakes  as  injurious  would 
prohibit  their  importation  into,  or 
transportation  between,  the  continental 
United  States,  the  District  of  Columbia, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 
the  United  States,  with  limited 
exceptions.  This  notice  seeks  comments 
from  the  public  to  aid  in  determining  if 
a  proposed  rule  is  warranted. 
DATES:  Comments  must  be  submitted  on 
or  before  November  12,  2003. 
ADDRESSES:  Comments  may  be  mailed 
or  sent  by  fax  to  the  Chief,  Division  of 
Environmental  Quality,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive.  Suite  322,  Arlington.  VA  22203; 
fax  (703)  358-1800.  You  may  send 
comments  by  electronic  mail  (email)  to: 
Boiga@fvi's.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT:  Kari 
Duncan,  Division  of  Environmental 
Qualitv.  Branch  of  Invasive  Species  at 
(703) 358-2464  or 
kari_dui\can@fws.gov. 

SUPPLEMENTARY  INFORMATION:  On  May 
28.  2003.  the  U.S.  Fish  and  Wildlife  " 
Service  received  a  petition  from  the 
North  American  Brown  Tree  Snake 
Control  Team  requesting  that  the  entire 
Boiga  genus  of  snakes  be  considered  for 
inclusion  in  the  injurious  wildlife 
regulations  pursuant  to  the  Lacey  Act. 
Brown  tree  snakes,  Boiga  irregularis,  are 
already  listed  as  an  injurious  wildlife 
species  under  the  Lacey  Act.  The 
petitioners  requested  that  we  list  the 
entire  genus  because  many  of  the 
species  are  similar  in  appearance  and 
could  be  misidentified  upon  inspection 
.  at  importation,  resulting  in  the 
accidental  introduction  of  brown  tree 
snakes.  The  petitioners  also  noted, 
"many  of  the  Boiga  species  have  similar 
ecologies,  so  it  is  not  just  the  brown  tree 
snake  that  has  the  potential  to  become 
a  problematic  invasive  species  in  the 
United  States." 

There  are  28  species  of  snakes  in  the 
Boiga  genus.  Snakes  in  the  Boiga  genus 
are  native  to  Southeast  Asia,  China, 
India,  Afghanistan,  Malaysia.  Indonesia, 
Oceania,  Northeast  Australia,  and 
eastern  equatorial  Africa.  Boiga 
irregularis  was  accidentally  introduced 
in  Guam  and  has  become  established. 
There  have  been  other  accidental 


introductions  into  Hawaii,  Alaska,  and 
Texas,  but  Boiga  snakes  are  not 
established  in  those  locations. 

Based  on  U.S.  Fish  and  Wildlife  Law 
Enforcement  importation  declaration 
data,  there  were  1 ,850  snakes  in  the 
Boiga  genus  imported  into  the  United 
States  during  the  six  and  one-half  year 
period  from  January  1997  to  June  2003. 
The  declared  value  of  those  1.850 
snakes  was  S16,495.  Most  of  the  snakes 
were  imported  from  Indonesia  and  most 
are  used  in  the  pet  trade. 

The  Lacey  Act  (18  U.S.C.  42)  and  its 
implementing  regulations  in  50  CFR 
part  16  restrict  the  importation  into  or 
the  transportation  between  the 
continental  United  States,  the  District  of 
Columbia,  Hawaii,  the  Commonwealth    ■ 
of  Puerto  Rico,  or  any  territory  or 
possession  of  the  United  Stales  of  any 
species  of  wildlife,  or  eggs  thereof, 
determined  to  be  injurious  or 
potentially  injurious  to  certain  interests, 
including  those  of  agriculture, 
horticulture,  forestry-,  the  health  and 
welfare  of  human  beings,  and  the 
welfare  and  survival  of  wildlife  and 
wildlife  resources  in  the  United  States. 
However,  injurious  wildlife  may  be 
imported  by  permit  for  zoological, 
educational,  medical,  or  scientific 
purposes  in  accordance  with  permit 
regulations  at  50  CFR  16.22.  or  by 
^Federal  agencies  without  a  permit  solelv 
for  their  own  use.  If  the  process  initiated 
by  this  notice  results  in  the  addition  of 
the  Boiga  genus  of  snakes  to  the  list  of 
injurious  wildlife  contained  in  50  CFR 
part  16.  their  importation  into  the 
United  States  would  be  prohibited 
except  under  the  conditions,  and  for  the 
purposes,  described  above. 

This  notice  solicits  economic, 
biological,  or  other  information 
concerning  Boiga  snakes.  The 
information  will  be  used  to  determine  if 
the  species  is  a  threat,  or  potential 
threat,  to  those  interests  of  the  United 
States  delineated  above,  and  thus 
warrants  addition  to  the  list  of  injurious 
wildlife  in  50  CFR  16.13. 

Public  Comments  Solicited     - 

Please  send  comments  to  Chief. 
Division  of  Environmental  Quality,  U.S. 
Fish  and  Wildlife  Ser\'ice,  4401  North 
Fairfax  Drive,  Suite  322,  Arlington.  VA 
22030.  Comments  may  be  hand-  - 
delivered  to  the  above  address  or  faxed 
to  (703)  358-1800.  If  you  submit 
comments  by  e-mail,  please  submit 
comments  as  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
encrj'ption.  Please  include  "Attn:  (RIN 
1018-AT28)"  and  your  name  and  return 
address  in  your  e-mail  message.  Please 
note  that  this  email  address  will  be 
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closed  at  the  termination  of  this  public 
comment  period. 

Chir  practice  is  to  make  comments,    - 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/ or 
address,  you  must  state  tbis 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Authority:  This  notice  is  issued  under  the 
authority  of  the  Lacey  Act  (18  U.S.C.  42). 

Dated:  September  2,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish.  Wildlife  and 

Parks. 

(FR  Doc.  03-23286  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[LD.  0627038] 

Fisheries  of  the  Caribt)ean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Rshery  off  the  Southern 
Atlantic  States;  Amendment  13; 
Amendment  13A 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Comjnerce. 

ACTION:  Notification  announcing 

preparation  of  an  environmental 

assessment  (EA). 

summary:  NMFS  and  the  South  Atlantic 
Fishery  Management  Council  (South 
Atlantic  Coimcil)  intend  to  prepare  a 
draft  EA,  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  for  extension  of  the  prohibition 
on  fishing  for  and  possessing  snapper 
grouper  species  within  the  Oculina 
Experimental  Closed  Area. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Weeder,  telephone:  727-570-5305,  fax: 


727-570-5583  e-mail: 
Julie.  Weeder@i  ioaa.gov. 

SUPPLEMENTARY  INFORMATION:  The      ' 
proposed  action  to  continue  fishing 
restrictions  in  he  Oculina  Experimental 
Closed  Area  w  is  originally  combined 
with  multiple  i  )ther  actions  the  South 
Atlantic  Coun<  il  was  evaluating  in 
Amendment  i:  i  to  the  Snapper-Grouper 
FMP.  A  Notice  of  Intent  (NOI)  to 
prepare  a  supp  emental  environmental 
impact  stateme  nt  (supplemental  EIS)  to 
support  that  ai  lendment  was  published 
in  the  Federal  Register  on  January  31, 
2002  (67  FR  46  96). 

In  March  201 13,  the  Sguth  Atlantic 
Council  voted  o  separate  the  actions  in 
Amendment  i;  i  into  two  amendments. 
The  proposed  ;  iction  to  extend  the 
prohibition  on  fishing  for  and 
possessing  sna  jper  grouper  species 
within  the  Oct  Una  Experimental  Closed 
Area  is  being  e  i^aluated  in  Amendment 
•13A  to  the  Sna  Dper-Grouper  FMP.  Most 
of  the  other  ad  ions  in  Amendment  13 
are  now  being  jvaluated  in  Amendment 
13B,  for  which  a  supplemental  EIS  is 
being  preparer .  The  purpose  of 
separating  the  ictions  was  to  ensure  that 
the  Council  ha  1  the  information  it 
needed  to  mak  3  a  decision  on  whether 
to  extend  the  p  rohibition  on  fishing  for 
and  possessing  snapper  grouper  species 
within  the  Oculina  Experimental  Closed 
Area  before  th(  regulations 
implementing  hat  prohibition  expire  as 
scheduled  in  J  me  2004. 

This  docum(  int  is  intended  to  inform 
the  public  of  tl  le  change  from 
preparation  of  a  supplemental  EIS  for 
Amendment  i:  lA  to  preparation  of  an 
EA.  The  purpa  se  of  an  EA  is  to 
determine  wh«  ther  significant 
environmental  impacts  would  result 
from  a  propos(  d  action.  If  the  action  is 
determined  no  t  to  be  significant,  the  EA 
and  resulting  I  inding  of  No  Significant 
Impact  will  be  the  final  environmental 
documents  rec  uired  by  NEPA.  If  the  EA 
indicates  that !  ignificant  environmental 
impacts  may  b ;  reasonably  expected  to 
occiu-,  then  th«  agency  will  prepare  a 
supplemental  illS  and  publish  an  NOI  in 
the  Federal  Re  ;ister.  The  preliminary 
environmental  review  of  the  proposed 
action  in  this  i  mendment  indicated  that 
it  would  not  li  :ely  have  a  significant 
impact  on  the  quality  of  the  human 
environment,  l  Consequently,  the  South 
Atlantic  Couni  ;il  and  NMFS  are  jointly 
preparing  an  E  A  to  decide  whether  to 
prepare  a  supf  lemental  EIS. 

The  Oculina  Bank  is  a  90-mile  (145- 
km)  strip  of  co  ral  reefs  and  limestone 
outcroppings  1  Dcated  in  the  exclusive 
economic  zon(  i  (EEZ)  near  the 
continental  sh  slf  edge,  approximately 
60  nautical  mi  es  (nm)  off  central 


eastern  Florida.  Its  name  derives  from 
the  presence  of  banks,  thickets,  and 
rubble  zones  of  the  delicate,  slow- 
growing  Oculina  varicosa  (ivory  tree 
coral).  The  massive  thickets  formed  by 
this  coral  support  dense  and  diverse 
invertebrate  and  finfish  communities. 

In  recognition  of  the  biological 
significance  of  this  coral,  in  1984  the 
Council  designated  a  92-square  nm 
portion  of  the  Oculina  Bank  as  the 
"Oculina  Habitat  Area  of  Particular 
Concern  (Oculina  HAPC)".  This 
designation  categorized  it  as  an  area  of 
special  biological  significance  worthy  of 
stricter  regulatory  and  enforcement 
activity.  The  Council  prohibited  the  use 
of  bottom  trawls,  bottom  longlines, 
dredges,  fish  traps,  and  fish  pots  within 
the  Oculina  HAPC  to  mitigate  the  threat 
of  fishing  gear  to  Oculina  coral.  These 
actions  were  implemented  through  the 
FMP  for  Coral  and  Coral  Reefs  of  the^ 
Gulf  of  Mexico  and  the  South  Atlantic, 
which  was  prepared  jointly  by  the  Gulf 
of  Mexico  cmd  South  Atlantic  Councils. 

In  Amendment  6  to  the  Snapper- 
Grouper  FMP,  which  was  implemented 
in  1994,  the  South  Atlantic  Council 
prohibited  fishing  for  and  retaining 
snapper  grouper  species  within  the 
Oculina  HAPC,  and  prohibited 
anchoring  by  vessels  fishing  for  snapper 
grouper  species.  The  area  to  which  these 
prohibitions  applied  became  known  as 
the  Oculina  Experimental  Closed  Area 
(OECA).  The  primary  purpose  of  the 
OECA  is  to  "enhance  stock  stability  and 
increase  recruitment  by  providing  an 
area  where  deep-water  species  can  grow 
and  reproduce  without  being  subjected 
to  fishing  mortality"(SAFMC  1993). 

In  January  of  1996,  regulations 
implementing  Amendment  3  to  the  FMP 
for  Coral,  Coral  Reefs  and  Live/Hard 
Bottom  Habitats  of  the  South  Atlantic 
Region  (Coral  FMP)  became  effective. 
These  regulations  prohibited  all  fishing 
vessels  from  anchoring  within  the 
Oculina  HAPC.  Also  in  1996,  in 
Amendment  1  to  the  FMP  for  the 
Shrimp  Fishery  of  the  South  Atlantic 
Region,  the  Council  prohibited  trawling 
for  rock  shrimp  east  of  80°W.  long., 
between  27°30'  N.  and  28°30'  N.  lat.,  in 
depths  less  than  100  fathoms  (183  m). 
These  restrictions  were  adopted  to 
minimize  the  impacts  of  the  rock 
shrimp  fishery  on  essential  fish  habitat 
including  the  fragile  coral  species 
existing  in  the  Octilina  bank.  The  area 
to  which  the  prohibition  applied 
became  known  as  the  rock  shrimp 
closed  area. 

In  1998,  the  Council  expanded  the 
Oculina  HAPC  to  include  the  rock 
shrimp  closed  area.  This  action  was 
accomplished  through  Amendment  4  to 
the  Coral  FMP.  Within  the  expanded 


Federal  Register /Vol.  68,  No.  177 /Friday,  September  12,  2003  /  Proposed  Rules  53707 


Oculina  HAPC,  fishing  with  a  bottom 
longline,  bottom  trawl,  dredge,  fish  pot, 
or  fish  trap  is  prohibited,  as  is  anchoring 
by  a  fishing  vessel.  The  prohibition  on 
fishing  for  and  possessing  snapper 
grouper  species  remains  in  effect  only 
within  the  smaller  OECA,  which  is 
scheduled  to  expire  in  June  2004  and  is 
the  subject  of  Amendment  13A  to  the 
Snapper  Grouper  FMP. 


The  renewal  of  fishing  restrictions  in 
the  OECA  is  intended  to  provide 
continued  protection  of  snapper  grouper 
populations  and  associated  Oculina 
coral.  This  action  is  needed  to  provide 
a  hedge  against  the  high  degree  of 
scientific  uncertainty  associated  with 
the  status  of  these  species  and  to  reduce 
the  possibility  that  these  populations 
may  fall  below  sustainable  levels. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  8,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-23310  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 
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proposed  rules  that  are  appilcat>le  to  the 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Doc.No.TB-03-12] 

Burley  Tobacco  Advisory  Committee; 
Open  Meeting 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  advisory  committee 

meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
U.S.C,  App.)  annoimcement  is  made  of . 
a  forthcoming  meeting  of  the  Burley 
Tobacco  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
October  9,  2003,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn,  2143  North  Broadway, 
Lexington,  Kentucky  40504. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  AMS,  USDA,  STOP 
0280, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0280,  telephone 
number  (202)  205-0567  or  fax  (202) 
205-0235. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  elect 
officers,  recommend  opening  dates  and 
selling  schedules,  and  discuss  other 
related  issues  for  the  2003-2004  burley 
tobacco  marketing  season. 

The  meeting  is  open  to  the  public. 
Persons,  other  than  members,  who  wish 
to  address  the  Committee  at  the  meeting 
should  contact  John  P.  Duncan  III, 
Deputy  Administrator,  Tobacco 
Programs,  AMS,  USDA,  STOP  0280, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0280,  prior  to 
the  meeting.  Written  statements  may  be 
submitted  to  the  Committee  before,  at  or 
after  the  meeting.  If  you  need  any 
accommodations  to  participate  in  the 
meeting,  please  contact  the  Tobacco 
Pro-ams  at  (202)  205-0567  by  October 
1,  2003,  and  inform  us  of  your  needs. 


Dated:  Septi 

A.J.  Yates, 

Administrator, 
Service. 

[FR  Doc.  03-2.1216 
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DEPARTMENTjOF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  Forest  iService,  USDA. 
ACTION:  Notice  jf  intent. 


SUMMARY:  Notic  e  is  hereby  given  that 
the  U.S.  Depart  nent  of  Agriculture,. 
Forest  Service,  intends  to  grant 
Aerotech  Labor  itories,  Inc.  of  Phoenix, 
Arizona  an  exc  usive  license  to  U.S. 
Patent  No.  5,56  },040,  "Method  and 
Apparatus  for  I  nmunological  Diagnosis 
of  Fimgal  Deca; '  in  Wood,"  issued  on 
October  8,  199( .  Notice  of  Availability 
of  this  inventio  i  for  licensing  was 
published  in  th  3  Federal  Register  on  . 
June  21,  1994. 

DATES:  Commei  its  must  be  received 
within  thirty  (3D)  calendar  days  of  the 
date  of  publical  ion  of  this  notice  in  the 
Federal  Registc  r. 

ADDRESSES:  Seiid  comments  to:  Patent 
Advisor,  USDA  Forest  Service,  One 
Gifford  Pinchol  Drive,  Madison, 
Wisconsin  537(5-2398. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  I.  Stockhiisen  of  the  USDA  Forest 
Service  at  the  Madison  address  given 
above;  telephoije  608-231-9502. 
supplementary!  INFORMATION:  The 
Federal  Govemhient's  patent  rights  in 
this  invention  are  assigned  to  the  United 
:a,  as  represented  by  the 
biculture.  It  is  in  the 
to  so  license  this 
invention  as  Aerotech  Laboratories,  Inc. 
of  Phoenix,  Arifeona  has  submitted  a 
complete  and  stifficient  application  for 
a  license. 

Ive  license  will  be 
3  and  will  comply  with 
mditionsof  35U.S.C. 
,  404.7.  The  prospective 
license  may  be  granted  unless,  within 
thirty  (30)  daysjfrom  the  date  of  this 
published  notice,  the  Forest  Service 
receives  writtei  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  Aot  be  consistent  with  the 


States  of  Ameri 
Secretary  of  Ag 
public  interest  \ 


The  prospecl 
royalty-bearing 
the  terms  and  i 
209  and  37  CI 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

[FR  Doc.  03-23218  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  341(HS-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northeast  Oregon  Forests  Resource 
Advisory  Committee  (RAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463),  the  Northeast  Oregon 
Forests  Resource  Advisory  Committee 
(RAC)  will  meet  on  September  25,  2003 
in  John  Day,  Oregon.  The  purpose  of  the 
meeting  is  to  meet  as  a  Committee  to 
complete  business  items  identified  at 
the  May  15  meeting. 

DATES:  The  meeting  will  be  held  as 
follows:  September  25,  2003,  8  a.m.  to 
3:30  p.m.,  John  Day,  Oregon. 

ADDRESSES:  The  September  25,  2003 
meeting  will  be  held  at  the  Malhem- 
National  Forest  Supervisors  Office,  431 
Patterson  Bridge  Road,  John  Day, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Harris,  Designated  Federal 
Official,  USDA,  Malheur  National 
Forest,  P.O.  Box  909,  John  Day,  Oregon 
97845.  Phone:  (541)  575-3008. 

SUPPLEMENTARY  INFORMATION:  At  the 

September  25  meeting  the  RAC  will 
receive  an  update  of  how  the  fiscal  year 
2002  and  fiscal  year  2003  projects  are 
progressing,  discuss  replacement  RAC 
members  and  re-chartering  of  the  RAC, 
allocate  remaining  fiscal  year  2004 
dollars  to  existing  projects,  and  review 
project  issues.  A  public  comment  period 
will  be  provided  at  1:15  p.m.  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  September  4,  2003. 
Jennifer  L.  Harris, 
Designated  Federal  Official. 
[FR  Doc.  03-23209  Filed  9-11-03;  8:45  am] 
BILUrtG  CODE  3410-OK-M 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (0MB). 
DATES:  Comments  on  this  notice  must  be 
received  by  November  12,  2003. 
FOp  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Annan,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  5170  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-0784.  FAX:  (202) 
720-^120. 

SUPPLEMENTARY  INFORMATION:  The  Office 

of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
extension. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collscted;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Michele  Brooks,  Program  Development 
and  Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
STOP  1522, 1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1522.  FAX: 
(202) 720-4120. 


Title:  7  CFR  1779,  Water  and  Waste 
Disposal  Programs  Guaranteed  Loans. 

OMB  Number  0572-0122. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Utilities  Service 
is  authorized  by  section  306  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926)  to 
make  loans  to  public  agencies,  nonprofit 
corporations,  and  Indian  tribes  for  the 
development  of  water  and  waste 
disposal  facilities  primarily  servicing 
rural  residents.  The  guaranteed  loan 
program  encourages  lender  participation 
and  provides  specific  guidance  in  the 
processing  and  servicing  of  guaranteed 
loans.  The  regiJations  governing  the 
Water  and  Waste  Disposal  Guaranteed 
Loan  program  are  codified  at  7  CFR 
1779.  The  required  information,  in  the 
form  of  written  documentation  and 
Agency  approved  forms,  is  collected 
from  applicants/borrowers,  their 
lenders,  and  consultants.  The  collected 
information  will  be  used  to  determine 
applicant/borrower  eligibility,  project 
feasibility,  and  to  ensure  borrowers 
operate  on  a  sound  basis  and  use  loan 
funds  for  authorized  purposes.  Failure 
to  collect  proper  information  could 
result  in  improper  determinations  of 
eligibility,  improper  use  of  funds,  and/ 
or  unsound  loans. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  7.8  hours  per 
response. 

Respondents:  Business  or  other  for 
profit;  Not-for-profit  institutions;  State, 
local  or  tribal  government. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Number  of  Responses  per 
Respondent:  7.3. 

Estimated  Total  Annual  Burden  on 
Respondents:  858  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078.  FAX:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  5,  2003. 
Curtis  M.  Anderson. 

Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  03-23217  Filed  9-11-03;  8:45  am] 
BILUNG  CODE  341&-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

DATES:  Comments  must  be  received  on 
or  before:  October  12,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  . 

This  notice  is  published  pursuant  to 
41  U.S.C  47(a)  (2)  and  41  CFR  51-2.3.. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  of  the  proposed  actions.  If  the 
Committee  approves  the  proposed 
additions,  the  entities  of  the  Federal 
Government  identified  in  the  notice  for 
each  product  or  service  will  be  required 
to  procure  the  products  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certif\'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  sinall  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory    , 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
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underlying  the  certification  on  which 
they  are  providing  additional 
information. 

End  of  Certification 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed:' 

Products 

Product/NSN:  Slimline  Workstation  Clocks 
6645-00-NIB-0102— 6'  Brown  Case 
6645-00-NIB-0103— 6'  Black  Case 
6645-00-NIB-0104— 6'  Brown  Case— 
.  Federal  Logo 

6645-00-NIB-0105— 12"  Wall  Clock- 
Putty  Case 
6645-O0^NlB-O106— 6'  Black  Case- 
Federal  Logo 
6645-O0-NIB-0107— 12'  Wall  Clock- 
Putty  Case — Federal  Logo 
NPA:  The  Chicago  Lighthouse  for  People 
who  are  Blind  or  Visually  Impaired, 
Chicago,  Illinois. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
New  York. 

Services 

Service  Type/Location:  Commissary 

Custodial' and  Warehousing,  Fort  Sill, 

Oklahoma. 
MM: Trace,  Inc.,  Eagle,  Idaho. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Service  Type/Location:  Custodial  Services, 

Denver  Federal  Center,  Building  56, 

Denver,  Colorado. 
NPA:  Aspen  Diversified  Industries,  Inc., 

Colorado  Springs,  Colorado. 
ContracTAcUvity:  GSA/PBS  Rocky  Meuntain 

Region,  Denver,  Colorado. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-23326  Filed  9-11-03;  8:45  am] 

BIUJNGCOOE  63S3-01-» 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTXNl:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be  ' 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  October  12,  2003. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 


FOR  FURTHER  I  ^FORMATION  CONTACT: 

Sheryl  D.  Kei^erly,  (703)  603-7740. 
SUPPLEMENTAlky  INFORMATION:  On  July 
11,  and  July  ip,  2003,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  41297  and  42684)  of  proposed 
additions  to  t]  le  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concemii  ig  capability  of  qualified 
nonprofit  agei  icies  to  provide  the 
services  and  i  npact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committe  j  has  determined  that  the 
services  listec  below  are  suitable  for 
procurement  )y  the  Federal  Government 
under  41  U.S.  C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Ffexibility  Act  Certification 

I  certify  tha ;  the  following  action  will 
not  have  a  sig  lificant  impact  on  a 
substantial  ni  mber  of  small  entities. 
The  major  fac  :ors  considered  for  this 
certification  v  'ere: 

1.  The  actio  n  will  not  result  in  any 
additional  rej  orting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 


organizations 


that  will  furnish  the 


services  to  th(  i  Government. 

2.  The  actic  n  will  result  in 
authorizing  si  nail  entities  to  furnish  the 
services  to  thi  i  Government. 

3.  There  ar<  no  known  regulatory 
alternatives  w  hich  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  w|th  the  services  proposed 
for  addition  ti  the  Procurement  List. 

End  of  Certifi  cation 


Accordingl ' 
are  added  to 


,  the  following  services 
Prociuement  List: 


lie 


Services 

Service  Type/L  )cation:  Custodial  Services, 

Irvine-Tusi  in  U.S.  Army  Reserve  Center, 

Irvine,  Call  lomia. 
NPA:  Elwyn,  Ir  c,  Aston,  Pennsylvania  (At 

its  facility  n  Fountain  Valley-, 

California) 
Contract  Activi  ly:  63rd  Regional  Support 

Command,  Los  Alamitos,  California. 
Service  Type/L  ication:  Mailroom  Operation 

(SH),  internal  Revenue  Service  Mailroom 

(Multiple  I  locations) 

ServiceSource,  Alexandria,  VA  (Prime 
Contractor)  at  t  le  following  locations  for  the 
Nonprofit  Agei  cies  identified: 

Service  Type/L  nation:  Mailroom  Operation, 

Internal  Re  venue  Service  Mailroom, 

Atlanta  SE  Atlanta,  Georgia. 
NPA:  Bobby  D(|dd  Institute,  Inc.,  Atlanta, 

Georgia. 
Service  Type/Lpcation:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Baltimore,  Maryland. 
NPA:  Blind  Inc  ustries  &  Services  of 


Maryland 


Baltimore,  Maryland. 


Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Boston,  Massachusetts. 
NPA:  Work,  Incorporated,  North  Quincy, 

Massachusetts. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Buffalo,  New  York. 
NPA:  Phoenix  Frontier,  Inc.,  Buffalo,  New 

York. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Cincinnati,  Ohio. 
NPA:  Ohio  Valley  Goodwill  Industries 

Rehabilitation  Center,  Inc.,  Cincinnati, 

Ohio. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Contractor  Owned,Alexandria, 

Virginia,Intemal  Revenue  Service 

Mailroom,  Plantation,  Florida. 
NPA:  ServiceSource,  Inc..  Alexandria, 

Virginia. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Contractor  Owned,  Alexandria,  VA. 
NPA:  Columbia  Lighthouse  for  the  Blind, 

Washington,  DC. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Denver,  Colorado. 
NPA:  Bayaud  Industries,  Inc.,  Denver, 

Colorado. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Detroit,  Michigan,  Internal  Revenue 

Service  Maihoom,  Computing  Center, 

Detroit,  Michigan. 
NPA:  Jewish  Vocational  Service  and 

Community  Workshop,  Southfield, 

Michigan. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Greensboro,  North  Carolina. 
NPA:  Winston-Salem  Industries  for  the 

Blind,  Winston-Salem,  North  Carolina. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Hartford,  Coimecticut. 
NPA:  Easter  Seals  Greater  Hartford 

Rehabilitation  Center,  Inc.,  Windsor, 

Coimecticut. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Alliance  Tower,  Houston,  Texas. 
NPA:  Lighthouse  for  the  Blind  of  Houston, 

Houston,  Texas. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Indianapolis,  Indiana.  , 

NPA:  GW  Commercial  Services,  Inc., 

Indianapolis,  Indiana. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mciilroom, 

Modis  Building,)acksonville, 

Florida.Intemal  Revenue  Service 

Mailroom,  North  Florida,  Jacksonville, 

Florida. 
NPA:  CCAR  Services^  Inc.,  Green  Cove 

Springs,  Florida. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Laguna  Niguel,  CA. 
NPA:  Landmark  Services,  Inc.,  Santa  Ana, 

California. 
Service  Type/Location:  Mailroom  Operation, 


Internal  Revenue  Service  Mailroom,  Los 

Angeles,  California. 
NPA:  Goodwill  Industries  of  Southern 

California,  Los  Angeles,  California. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Nashville,  Tennessee. 
iVPA:  Goodwill  Government  Services,  Inc., 

Nashville,  Tennessee. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom,  New 

Orleans,  Louisiana. 
NPA:  The  Lighthouse  for  the  Blind  in  New 

Orleans,  New  Orleans,  Louisiana. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Oakland,  California,  Internal  Revenue 

Service  Mailroom,  San  Francisco, 

California. 
NPA:  Pacific  Coast  Communky  Services, 

Truckee,  California. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Oklahoma  City,  Oklahoma. 
NPA:  The  Oklahoma  League  for  the  Blind, 

Oklahoma  City,  Oklahoma. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Philadelphia,  Pennsylvania. 
NPA:  Horizon  House,  Inc.,  Philadelphia, 

Pennsylvania. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Phoenix,  Arizona. 
NPA:  Goodwill  Community  Services,  Inc., 

Phoenix,  Arizona. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Richmond,  Virginia. 
NPA:  Goodwill  Services,  Inc.,  Richmond, 

Virginia. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Riverside,  Chicago,  Illinois. 
NPA:  Jewish  Vocational  Service  and 

Employment  Center,  Chicago,  Illinois. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom, 

Springfield,  New  Jersey. 
NPA:  New  Jersey  Association  for  the  Deaf- 
Blind,  Inc.,  Somerset,  New  Jersey. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service  Mailroom,  St. 

Louis,  Missouri. 
NPA:  MGI  Services  Corporation,  St.  Louis, 

Missouri. 
Service  Type/Location:  Mailroom  Operation, 
Internal  Revenue  Service  Mailroom,  St. 
Paul,  Minnesota. 
NP/4:  Tasks  Unlimited,  Inc.,  Minneapolis, 

Minnesota. 
Contract  Activity:  U.S.  Treasury,  IRS 
Headquarters,  Oxon  Hill,  Maryland. 

This  action  does  not  affect  cmxent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheiyl  D.  Kennerly, 

Director,  Information  Management. 

(FR  Doc.  03-23327  Filed  9-11-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-856] 

Synthetic  Indigo  From  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  resuhs  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  March  10,  2003.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on 
synthetic  indigo  from  the  People's 
Republic  of  China  with  respect  to 
Liyang  Skyblue  Chemical  Co.,  Ltd. 
Based  on  our  analysis  of  the  comments 
received  since  the  preliminary  results, 
we  have  made  changes  in  the  margin 
calculation.  Therefore,  the  final  results 
differ  from  the  preliminary  results.  The 
final  margin  is  listed  below  in  the 
"Final  Results  of  Review"  section  of  this 
notice. 

EFFECTIVE  DATE:  September  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Goldberger  or  Margarita  Panayi, 
Office  2,  AD/CVD  Enforcement  Group  I, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-0049,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  review  covers  the  exporter 
Liyang  Skyblue  Chemical  Co.,  Ltd. 
(Liyang). 

On  March  10,  2003,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  synthetic  indigo  from  the  People's 
Republic  of  China  (PRC)  (68  FR  11371) 
[Preliminary  Results).  On  April  9,  2003, 
Liyang  requested  a  public  hearing,  but 
withdrew  that  request  on  May  7,  2003. 
Liyang  submitted  additional  surrogate 
value  data  on  April  14,  2003.  We 
received  case  briefs  from  the  petitioner, 
Buffalo  Color  Corporation,  and  Liyang 
on  April  25,  2003.  We  received  rebuttal 
briefs  from  these  parties  on  April  30, 
2003.  The  Department  placed  additional 
information  on  the  record  on  May  19, 
2003,  and  both  the  petitioner  and 
Liyang  submitted  comments  on  this 


information  on  May  29,  2003.  On  July 
7,  2003,  the  Department  placed  on  the 
record  import  statistics  from  various 
countries  relevant  to  certain  surrogate 
values.  On  July  10,  2003,  the 
Department  published  in  the  Federal 
Register  the  postponement  of  the  final 
results  of  the  administrative  review,  of 
the  antidtmiping  duty  order  on 
synthetic  indigo  from  the  PRC  (68  FR 
41113).  Liyang  submitted  comments  on 
the  Department's  July  7,  2003.  import 
statistic  data.  Liyang  submitted 
additional  comments  in  an  August  14, 
2003,  letter.  The  Department  has 
conducted  this  administrative  review  in 
accordance  v«th  section  751  of  the  Act. 

Scope  of  Order 

The  products  subject  to  this  order  are 
the  deep  blue  synthetic  vat  dye*  known 
as  synthetic  indigo  and  those  of  its 
derivatives  designated  commercially  as 
"Vat  Blue  1."  Included  are  Vat  Blue  1 
(synthetic  indigo).  Color  Index  No. 
73000,  and  its  derivatives,  pre-reduced 
indigo  or  indigo  white  (Color  Index  No. 
73001)  and  solubilized  indigo  (Color 
Index  No.  73002).  The  subject 
inerchandise  may  be  sold  in  any  form 
[e.g.,  powder,  granular,  paste,  liquid,  or 
solution)  and  in  any  strength.  Synthetic 
indigo  and  its  derivatives  subject  to  this 
order  are  currently  classifiable  under 
subheadings  3204.15.10.00, 
3204.15.40.00  or  3204.15.80.00  of  the 
Harmonized  Tariff  Schedule  of  the  ■ 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
imder  the  order  is  dispositive. 

Period  of  Review 

The  period  of  review  (POR)  covers  the 
period  June  1,  2001,  through  May  31. 
2002. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  duty  administrative  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandum"  (Decision 
Memo)  from  Jef&^y  May,  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  James  J.  Jochum. 
Assistant  Secretary  for  Import 
Administration,  dated  September  5, 
2003,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
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the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the- Web  at  http://ia.ita.doc.gov/.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Changes  From  the  Preliminary  Results 

Based  on  oiu:  analysis  of  comments 
received  and  a  review  of  the  available 
information  on  the  record,  we  have 
made  certain  changes  to  the  margin 
calculations,  including: 

•  We  corrected  the  valuation  of  the 
"auxiliary  agent"  and  the  "wetting 
agent,"  which  Liyang  obtained  from 
market  economy  sources  and  paid  for  in 
market  economy  currencies,  by 
converting  the  per-kilogram  prices  for 
these  inputs  to  per-metric  ton  prices  for 
purposes  of  calculating  Liyang's  normal 
value. 

•  We  revised  the  valuation  of  solid 
potassimn  hydroxide  to  rely  on  the 
average  of  the  Chemical  Weekly  POR 
average  price  and  the  Indian  import 
weighted-average  value  during  the  POR 
for  this  chemical. 

•  We  corrected  the  valuation  of  liquid 
potassium  hydroxide  by  adjusting  the 
siuTogate  value  for  solid  potassium 
hydroxide  to  reflect  the  concentration  of 
the  liquid  input  consumed  by  Liyang. 

•  We  revised  the  valuation  of  liquid 
sodium  hydroxide,  also  known  as  lye,  to 
rely  on  the  average  of  the  Chemical 
Weekly  POR  average  price  and  Indian 
import  POR  average  value  for  this 
chemical,  adjusted  for  the  concentration 
consxuned  by  Liyang.  To  calculate  the 
Indian  import  portion  of  the  value,  we 
excluded  imports  from  countries  on 
which  hidia  has  issued  an  antidiunping 
duty  order. 

•  We  revised  the  valuation  of  solid 
sodium  hydroxide,  which  was  based  on 
the  average  of  the  Chemical  Weekly  POR 
average  price  and  the  Indian  import 
POR  average  value,  to  exclude  imports 
of  liquid  sodium  hydroxide  and  imports 
from  countries  on  which  India  has 
issued  an  antidumping  duty  order  from 
the  import  value  portion  of  the 
calculation 

•  We  revised  the  siurogate  value  for 
inland  freight  to  apply  the  average  of  the 
Indian  freight  rate  information  derived 
from  the  February  through  May  2002 
editions  of  Chemical  Weekly. 

•  We  revised  the  valuation  of 
international  freight  to  rely  on  the 
arrival  notices  submitted  by  Liyang. 

•  We  revised  the  valuation  of  the 
foreign  brokerage  and  handling  expense 
to  include  an  amount  for  terminal 
handling  charges,  which  were 
considered  part  of  the  siuxogate  ocean 


a  )ply 


the  valuation  of  marine 
the  surrogate  value 
basis,  rather  than  a 


freight  value  applied  in  the  preliminary 
results 

•  We  reviseti 
insurance  to 
rate  on  a 
per-unit  basis 

For  a  discussion 
the  "Margin 
Decision  Mem^) 
comments 
Final  Results 


perc(  ntage 


of  these  changes,  see 
Calculations"  section  of  the 
,  the  Decision  Memo 
the  September  5,  2003, 
Valuation  Memorandum. 
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Final  Results  i  if  the  Review 


We  determine 
margin  percen  tage 


Manufacturer)  jroducer/exporter 


Liyang  Skyblue  i  ilhemjcal  Co.,  Ltd. 


that  the  following 
exists: 


Margin 
percent 


4.60 


Assessment  Ri  ites 

The  Departr  lent  shall  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (EC  BP)  shall  assess, 
antidumping  (  uties  on  all  appropriate 
entries.  Pursui  nt  to  19  CFR 
351.212(b)(1),  we  calculated  importer- 
specific  ad  va.  orem  duty  assessment 
rates  based  on  the  ratio  of  the  total 
amount  of  the  dumping  margins 
calculated  for  the  examined  sales  to  the 
total  entered  \;|alue  of  those  same  sales. 
The  Departmeht  will  issue  appropriate 
assessment  ini  tructions  directly  to 

5  days  of  publication  of 
these  final  res  jits  of  review.  For  entries 
of  the  subject  merchandise  during  the 
POR  from  con  panies  not  subject  to  this 

1  instruct  the  BCBP  to 

at  the  cash  deposit  rate 

time  of  entry. 


review,  we  wi 
liquidate  then 
in  effect  at  the 


Cash  Deposit  Requirements 

The  cash  de  aosit  rate  for  all 
shipments  by  liyang  of  the  subject 
merchandise  <  ntered,  or  withdrawn 
from  warehou  >e,  for  consumption  on  or 
after  the  publi  nation  date,  will  be  the 
rate  of  4.60  pe  rcent,  as  provided  for  by 
section  751(a)  1)  of  the  Act.  The  cash 
deposit  rate  fc  r  PRC  exporters  who 
received  a  sep  irate  rate  in  a  prior 
segment  of  th«  proceeding  for  which 
there  was  no  i  squest  for  administrative 
review  will  co  ntinue  to  be  the  rate 
assigned  in  th  it  segment  of  the 
proceeding.  T  le  cash  deposit  rate  for 
the  PRC  NME  entity  will  continue  to  be 
129.60  percent,  and  the  cash  deposit 
rate  for  non-P  iC  exporters  of  subject 
merchandise  i  rom  the  PRC  will 
continue  to  b«  the  rate  applicable  to  the 
PRC  exporter  hat  supplied  that 
exporter.  The!  e  deposit  requirements 
shall  remain  i  i  effect  until  publication 
of  the  final  re!  ults  of  the  next 
administrativ(  >  review. 


This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occxured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.3.05(a)(3).  Timely 
written  notification  of  retimi/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act,  and  19 
CFR  351.213. 

Dated:  September  5,  20013. 

lames  |.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — List  of  Issues 

Comment  1:  Valuation  of 

Phenylglycinonitrile 
Comment  2:  Normal  Value  Based  on  Different 

Production  Processes 
Comment  3:  Surrogate  Value  for  Castor  Oil 
Comment  4:  Valuation  of  Solid  Potassium 

Hydroxide 
Comment  5:  Adjustment  for  Concentration 

Levels  of  Liquid  Sodium  Hydroxide  and 

Liquid  Potassium  Hydroxide 
Comment  6:  Adjustment  for  Concentration 

Levels  of  Other  Chemicals 
Comment  7:  Valuation  of  Liquid  Anmionia 
Comment  8:  Valuation  of  Aniline 
Comment  9:  Valuation  of  Ocean  Freight 
Comment  10:  Valuation  of  Auxiliary  and     "  ■. 

Wetting  Agents 
Comment  11:  Valuation  of  Plastic  Bags 

[FR  Doc.  03-23317  Filed  9-11-03;  8:45  am] 
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DEPARTMENT  OF  COMKAERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090203B] 

Pacific  Fishery  Management  Councii; 
Notice  of  Intent 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  (EIS); 

request  for  written  comments;  notice  of 

public  scoping  meetings. 


Federal  Register /Vol.  68,  No.  177 /Friday,  September  12,  2003 /Notices 


53713 


SUMMARY:  NfMFS  and  the  Pacific  Fishery 
Management  Council  (Council)  intend 
to  prepare  an  EIS  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  analyzing  the  adoption  of 
rebuilding  plans  for  four  overfished 
groundfish  species:  cowcod  [Sebastes 
levis),  bocaccio  (S.  paucispinis),  widow 
rockfish  [S.  entomelas),  and  yelloweye 
rockfish  (S.  ruberrimus).  Tlie  proposed 
action  is  to  adopt  these  rebuilding  plans 
as  Amendment  16-3  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(Groundfish  FMP)  and  adds  key 
rebuilding  targets  to  Federal  groimdfish 
regulations.  This  approach  is  consistent 
with  the  framework  for  rebuilding 
overfished  species  established  in 
Amendment  16-1,  which  is  currently 
under  Secretarial  review. 
DATES:  A  public  scoping  meeting  for  the 
Amendment  16-3  EIS  is  scheduled  for 
Sunday,  November  2,  2003,  from  3  p.m. 
to  5  p.m.  in  conjunction  with  the 
Council's  November  3-7,  2003,  meeting 
(see  SUPPLEMENTARY  INFORMATION). 
Written  comments  will  be  accepted  at 
the  Council  office  through  November 
10,  2003. 

ADDRESSES:  Written  comments  on  issues 
and  alternatives  to  be  addressed  in  the 
Amendment  16-3  EIS  should  be  sent  to 
Dr.  Donald  Mclsaac,  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  PL.  Suite  200,  Portland  OR, 
97220. 

Comments  also  may  be  sent  via  email 
to  pfmc.comments@noaa.gov  (enter 
"Amendment  16-3  EIS  scoping"  in  the 
subject  line)  or  facsimile  (fax)  to  503- 
820-2299. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Harrington,  NMFS,  Northwest 
Region;  telephone:  206-526-4742,  fax: 
206-526-6426  and  e-mail: 
matthew.harrington@noaa.gov;  or  Kit 
Dahl,  Pacific  Fishery  Management 
Council:  telephone:  503-820-8220  or 
866-806-7204  (toll  free),  fax:  503-820- 
2299  and  email:  kit.dahl@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS  and 
the  Council  published  a  notice  of  intent 
to  prepare  an  EIS  evaluating  rebuilding 
plans  for  overfished  groundfish  at  67  FR 
18576  on  April  16,  2002.  Rebuilding 
measures  apply  to  groundfish  species 
that  have  been  declared  overfished  by 
the  U.S.  Secretary  of  Commerce 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  and  these 


measures  must  be  consistent  with  the 
provisions  of  Section  304(e)  of  the 
Magnuson-Stevens  Act.  At  that  time, 
NMFS  and  the  Council  planned  to 
prepare  a  single  EIS  evaluating  both  the 
framework  for  adopting  rebuilding  plans 
and  the  adopted  rebuilding  plans 
themselves.  A  subsequent  notice  of 
intent,  published  in  the  Federal 
Register  on  March  18,  2003,  (68  FR 
12888)  announced  that  separate 
analyses  would  be  prepared:  an 
environmental  assessment  (EA)  for  the 
framework  portion  of  the  action  and  one 
or  more  EISs  for  the  rebuilding  plans 
themselves.  This  approach  facilitates 
rebuilding  plan  adoption  for  two 
reasons.  First,  the  framework,  which 
establishes  procedures  and  standards, 
was  not  anticipated  to  result  in 
significant  impacts  to  the  human 
environment.  Therefore,  the  proposed 
action  could  be  evaluated  in  an  EA. 
Completing  Council  decision-making  on 
this  framework  would  provide  greater 
certitude  about  the  process  and 
standards  to  be  subsequently  used  in 
adopting  rebuilding  plans.  Second,  not 
all  the  scientific  analyses  needed  to 
prepare  xebuilding  plans  were 
completed  simultaneously.  Rather  than 
waiting  and  delaying  adoption  of 
rebuilding  plans,  several  amendments 
were  planned  based  on  the  availability 
of  stock  assessments  and  scientific 
analyses.  The  framework  is  established 
in  Amendment  16-1,  which  is  currently 
under  Secretarial  review  published  in 
the  Federal  Register  on  August  18, 
2003,  at  (68  FR  49415).  The  Council 
prepared  an  EIS  for  Amendment  16-2, 
that  adopts  rebuilding  plans  for  four 
species:  canary  rockfish  [Sebastes 
pinniger),  darkblotched  rockfish  (S. 
crameri).  Pacific  ocean  perch  (S.  alutus), 
and  lingcod  [Ophidon  eiongatus).  The 
Amendment  16-2  draft  EIS  (DEIS)  is 
scheduled  to  be  available  for  a  45-day 
public  comment  period  beginning  on 
September  19,  2003. 

Amendment  16-3  will  adopt 
rebuilding  plans  for  four  overfished 
groundfish  species:  cowcod  [Sebastes 
levis],  bocaccio  [S.  paucispinis),  widow 
rockfish  (S.  entomelas],  and  yelloweye 
rockfish  [S.  ruberrimus].  The  rebuilding 
plan  for  Pacific  whiting  [Merluccius 
productus).  the  final  groundfish  species 
to  be  declared  overfished  to  date,  will  be 
adopted  in  a  subsequent  FMP 
amendment.  _. 

Alternatives 

According  to  the  rebuilding  plan 
framework,  certain  elements  of 
rebuilding  plans  must  be  incorporated 
into  the  Groundfish  FMP  and  Federal 
groundfish  regulations.  These  include 
strategic  rebuilding  parameters,  which 


are  subject  to  policy  decisions  made  by 
the  Council.  These  parameters  reflect 
the  tradeoff  between  rebuilding  the 
stock  in  as  short  a  time  period  as 
possible  and  the  needs  of  fishing 
communities  and  the  interaction  of  the 
stock  with  the  marine  ecosystem. 
Rebuilding  means  returning  a  fish  stock 
to  a  size  and  structure  capable  of 
supporting  maximimi  sustainable  yield 
(or  the  highest  level  of  harvest  that  can 
occur  on  a  continuing  basis).  There  are 
three  such  strategic  rebuilding 
parameters.  The  first  is  the  harvest 
control  rule,  which  expresses  a  given    ~ 
fishing  mortality  rate  over  the  course  of 
rebuilding  the  stock.  The  second  is,  for 
a  given  fishing  mortality  rate,  the 
probability  that  the  stock  will  be  rebuilt 
in  the  maximum  time  period  allowed 
under  National  Standard  1  guidelines 
(50  CFR  600.310(e)(4)(ii)),  or  the 
"rebuilding  probability."  The  third  is  a 
"target  year,"  which  is  defined  as  the 
year  in  which  there  is  a  50  percent 
likelihood  that  the  stock  will  have  been 
rebuilt,  for  a  given  fishing  mortality  rate. 
For  any  given  fishing  mortality  rate, 
there  is  a  unique  value  for  the 
rebuilding  probability  and  the  related 
target  year.  However,  in  developing 
their  strategy-,  policymakers  can  choose 
any  one  of  the  three  strategic 
parameters,  recognising  that  choosing 
one  parameter  will  determine  the  value 
of  the  other  two  parameters. 

The  alternatives  in  the  Amendment     - 
16-2  EIS  present  the  choice  of 
rebuilding  strategies  in  terms  of 
rebuilding  probabilities  for  each  of  the 
overfished  species.  It  is  likely  that  the 
alternatives  in  Amendment  16-3  will  be 
similarly  structured.  Once  the  strategic 
peirameters  are  chosen:  they  will  be  used 
to  determine  annual  harvest  levels,  or 
optimum  yield  (OY)  values  for 
overfished  species.  A  rebuilding  strategy 
also  includes  the  management  measures 
necessary  to  constrain  fishing  mortality 
to  the  OY.  However,  new  management 
measures  will  not  be  incorporated  into 
the  FMP  through  Amendment  16-3. 
Instead,  existing  management  measures,, 
which  are  part  of  the  Groundfish  FMP 
management  framework,  will  be  used  to 
manage  total  fishing  mortality.  These 
measures  are  implemented  periodically, 
through  a  harvest  specification  process. 
(To  date,  this  harvest  specification 
process  has  occurred  annually.- 
Beginning  in  2005,  it  will  switch  to  a 
biennial  cycle.)  This  approach  is 
considered  more  adaptive,  because 
management  measures  can  be  regularly 
adjusted  in  response  to  new  information 
about  the  status  of  stocks. 
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Preliminary  Identification  of 
Environmental  Issues 

A  principal  objective  of  the  scoping 
and  public  input  process  is  to  identify 
potentially  significant  impacts  to' the 
human  environment  that  should  be 
analyzed  in  depth  in  the  EIS.  Council 
and  NMFS  staff  conducted  initial 
screening  to  identify  potentially 
significant  impacts  resulting  from  the 
proposed  action.  These  impacts  relate  to 
the  likelihood  that  overfished  stocks 
will  rebuild  and,  generally,  effects 
stenuning  from  the  need  to  constrain 
fishing  in  order  to  rebuild  overfished 
groundfish  stocks.  Impacts  to  the 
following  components  of  the  biological 
and  physical  environment  may  be 
evaluated:  (1)  essential  fishbabitat  and 
ecosystem;  (2)  protected  species  listed 
under  the  Endangered  Species  Act  and 
Marine  Mammal  Protection  Act  and 
their  critical  habitat:  and  (3)  the  fishery 
management  unit,  including  target  and 
non-target  fish  stocks,  and  especially 
overfished  groundfish  stocks. 
Socioeconomic  impacts  are  also 
considered  in  terms  of  the  effect 
changes  in  projected  harvests  will  have 
on  the  following  groups  of  individuals: 
(1)  those  who  participate  in  harvesting 
the  fishery  resources  and  other  living 
marine  resources;  (2)  those  who  process 
-and  market  fish  and  fish  products;  (3) 
those  who  are  mvolved  in  allied  support 
industries;  (4)  those  who  consume  fish 
products;  (5)  those  who  rely  on  living 
marine  resources  in  the  management 
area,  either  for  subsistence  needs  or  foi 
recreational  benefits;  (6)  those  who 
benefit  from  non-consumptive  uses  of 
living  marine  resources;  (7)  those 
involved  in  managing  and  monitoring 
fisheries;  and  (8)  fishing  communities. 

Scoping 

A  public  scoping  meeting  is 
scheduled  for  Sunday,  November  2, 
2003,  from  3  p.m.  to  5  p.m.  This  scoping 
session  will  coincide  with  the  Council 
meeting  and  will  occur  at  the  same 
location,  the  Hilton  San  Diego/Del  Mar, 
15575  Jimmy  Durante  Blvd.,  Del  Mar, 
CA  92014-1901  (858-792-5200).  The 
primary  purpose  of  the  scoping  meeting 
is  to  focus  the  analysis  on  the  real  issues 
and  concerns  of  the  public  (see  40  CFR 
1500.5(d)  and  40  CFR  1501.7).  Public 
.comment  also  may  be  made  diuing  the 
November  Coimcil  meeting  (November 
3-7,  2003),  under  the  agendum  when 
the  Council  will  consider  the  proposed 
action.  The  agenda  for  this  meeting  will 
be  available  from  the  Council  website  or 
by  request  from  Coimcil  offices  in 
advance  of  the  meeting  (see  ADDRESSES). 
The  agenda  will  also  identify  the  room 
in  which  the  Sunday  scoping  meeting 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052803A] 

Taking  Marine  Mammals  incidental  to 
Specified  Activities;  Oceanographic 
Surveys  at  the  Storegga  Slide, 
Norwegian  Sea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
oceanographic  surveys  at  the  Storegga 
Slide  off  the  west  coast  of  Norway  in  the 
Norwegian  Sea  has  been  issued  to 
Lamont-Doherty  Earth  Observatory 
(LDEO). 

DATES:  Effective  from  August  28,  2003, 
through  August  27,  2004. 
ADDRESSES:  The  application,  a  list  of 
references  used  in  this  document,  and/ 
of  the  IHA  are  available  by  writing  to 
the  Acting  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  2U910- 
3225,  or  by  telephoning  the  contact 
listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  C.  Hagedom,  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322,  ext 
117. 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 


availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  siuvival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  nimibers  of 
marine  mammals  by  harassment.  Under 
Section  3(18)(A).  the  MMPA  defines 
"harassment"  as: 

any  act  of  piu-suit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

The  term  "Level  A  harassment" 
means  harassment  described  in 
subparagraph  (A){i).  The  term  "Level  B 
harassment"  means  harassment 
described  in  subparagraph  (A)(ii). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  marine 
manmials.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  April  21,  2003,  NMFS  received  an 
application  from  LDEO  for  the  taking, 
by  harassment,  of  several  species  of 
marine  mammals  incidental  to 
conducting  a  seismic  survey  program 
within  the  Storegga  slide  area  ofif  the 
west  coast  of  Norway,  in  the  Norwegian 
Sea,  between  8oW  and  7oE  and  between 
62  and  68oN,  during  late  August  and 
September  2003.  The  Storegga  slide  was 
produced  by  colossal  slope  failures  on 
the  Norwegian  continental  margin  in  the 
late  Quartemary  period.  The  purpose  of 
this  survey  is  to  determine  whether 
submarine  landslides  can  release 
methane  from  hydrate  into  the  oceans 
and/or  atmosphere.  More  specifically, 
the  survey  of  the  Storegga  slide  seeks  to 
discover:  (1)  How  much  hydrate  and 
free  gas  is  present  in  the  Storegga  region 
and  how  it  is  distributed,  (2)  if  methane 
escaped  from  the  slide,  and  if  so,  how 
much,  when  and  by  what  mechanisms. 
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and  (3)  if  hydrate  dissociation  promotes 
and/or  localizes  submarine  landslides. 
A  coordinated  seismic  and  coring  study 
of  the  Storegga  slide  is  proposed  to 
obtain  information  on  these  subjects 
(the  coring  portion  of  the  project  will  be 
completed  in  2004).  This  study  will 
help  explain  whether  methane  in  gas 
hydrate  reservoirs  is  mobile  and  can 
affect  the  earth's  climate. 

Description  of  the  Activity 

The  seismic  survey  will  involve  a 
single  vessel,  the  R/V  Maurice  Ewing, 
which  will  conduct  the  seismic  work. 
The  Maurice  Ewing  will  deploy  an  array 
of  airguns  as  an  energy  som-ce,  plus  a  6- 
km  (3.2-rmi)  towed  streamer  containing 
hydrophones  to  receive  the  returning 
acoustic  signals. 

All  planned  geophysical  data 
acquisition  activities  will  be  conducted 
by  LDEO  scientists,  with  the 
participation  of  scientists  from  the    ' 
University  of  Wyoming.  Water  depths 
within  the  Storegga  slide  survey  area 
will  range  from  approximately  100  to 
5,000  m  (330  to  16,405  ft).  The  Maurice 
Ewing  will  initially  deploy  a  2-General 
Injector  (GI)  gun  array  for  several  survey 
lines,  and  then  a  6-airgun  array  will  be 
employed  for  several  survey  lines. 
Whichever  array  produces  better  data 
will  be  used  for  the  rest  of  the  cruise. 
The  project  will  consist  of  3,109  km 
(1,678  n.mi)  of  survey  lines,  of  which 
approximately  2,596  km  (1,402  n.mi) 
will  be  conducted  in  water  depths 
greater  than  1,000  m  (3,280  ft),  504  km 
(272  n.mi)  will  be  surveyed  in  depths 
100-1000  m  (330-3,280  ft),  and  9  km 
(4.9  n.mi)  will  be  surveyed  in  water  less 
than  100  m  (330  ft)  deep.  There  will  be 
additional  operations  associated  with 
equipment  testing,  startup,  line  changes, 
and  repeat  coverage  of  any  areas  where 
initial  data  quality  is  sub-standard. 

The  procedures  to  be  used  for  the 
2003  seismic  survey  will  be  similar  to 
those  used  during  previous  seismic 
surveys  by  LDEO,  e.g.,  in  the  equatorial 
Pacific  Ocean  (Carbotte  et  al.,  1998, 
2000).  The  proposed  program  will  use 
conventional  seismic  methodology  with 
a  towed  airgun  array  as  the  energy 
source  and  a  towed  streamer  containing 
hydrophones  as  the  receiver  system. 
The  energy  to  the  airgun  array  is 
compressed  air  supplied  by  compressors 
on  board  the  source  vessel.  In  addition, 
a  multi-beam  bathymetric  sonar  will  be 
operated  from  the  source  vessel 
continuously  throughout  the  entire 
cruise,  and  a  lower-energy  sub-bottom 
profiler  will  also  be  operated  during 
most  of  the  survey.  Seismic  surveys  will 
likely  commence  on  August  28,  2003, 
and  continue  imtil  September  25,  2003, 


for  a  total  of  29  days  of  seismic 
surveying. 

The  R/V  Maurice  Ei\ing  will  be  used 
as  the  source  vessel.  It  will  tow  the 
airgun  array  (either  the  2-GI  gun  or  6- 
gun  array)  and  a  streamer  containing 
hydrophones  along  predetermined  lines. 
The  vessel  will  travel  at  4-5  knots  (7.4- 
9.3  km/hr),  and  seismic  pulses  will  be 
emitted  at  intervals  of  approximately  20 
seconds.  The  20-sec  spacing 
corresponds  to  a  shot  interval  of  about 
50  m  (164  ft).  The  6-gim  array  will 
include  six  2000  psi  1500C  Bolt  airguns 
ranging  in  chamber  volume  from  80  to 
500  in3,  with  a  total  volume  of  1,350 
ih3.  These  airguns  will  be  spaced  in  an 
approximate  rectangle  with  dimensions 
12  m  (39.4  ft)(across  track)  by  10  m  (32.8 
ft)(along  track).  The  two  105  in3  GI  gims 
will  be  towed  7.8  m  (25.6  ft)  apart  side 
by  side  and  37  m  (121.4  ft)  behind  the 
vessel,  with  a  total  volume  of  210  in^. 

The  dominant  frequency  components 
for  both  airgim  arrays  is  0  - 188  Hz.  The 
2-airgun  array  will  have  a  peak  sound 
source  level  of  237  dB  re  1  uPa  or  243 
dB  peak-to-peak  (P-P).  The  6-aiigun 
array  will  have  a  peak  sound  source 
level  oi  243  dB  re  1  uPa  or  250  dB  P- 
P.  These  are  the  nominal  source  levels 
for  the  soimd  directed  downward,  and 
represent  the  theoretical  source  level 
close  to  a  single  point  source  emitting 
the  same  soimd  as  that  emitted  by  the 
array  of  2  or  6  sources.  Because  the 
actual  source  is  a  distributed  soimd 
source  (2  or  6  guns)  rather  than  a  single 
point  source,  Ae  highest  sound  levels 
measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level.  Also,  because  of  the  downward 
directional  nature  of  the  soiuid  from 
these  airgxm  arrays,  the  effective  source 
level  for  sound  propagating  in  near- 
horizontal  directions  will  be 
substantially  lower. 

Along  with  the  airgun  operations,  two 
additional  acoustical  data  acquisition 
systems  will  be  operated  during  most  or 
all  of  the  cruise.  The  ocean  floor  will  be 
mapped  with  an  Atlas  Hydrosweep  DS- 
2  multi-beam  1 5. 5-k,JIz  bathymetric 
sonar,  and  a  3.5-kHz  sub-bottom 
profiler  will  also  be  operated  along  with 
the  multi-beam  sonar.  These  mid- 
frequency  sound  sources  are  commonly 
operated  bom  the  Maurice  Ewing 
simultaneous  with  the  airgim  array. 

The  Atlas  Hydrosweep  is  mounted  in 
the  hull  of  the  R/V  Maurice  Ewing.  and 
it  operates  in  three  modes,  depending 
on  the  water  depth.  The  first  mode  is 
when  water  depth  is  <400  m  (1312.3  ft). 
The  source  output  is  210  dB  re  1  Pa-m 
rms  and  a  single  1-miIlisec  pulse  or 
"ping"  per  second  is  transmitted,  with 
a  beamwidth  of  2.67  degrees  fore-aft  and 
90  degrees  in  beamwidA.  The 
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beamwidth  is  measured  to  the  3  dB     ^ 
point,  as  is  usually  quoted  for  sonars. 
The  other  two  modes  are  deep-water 
modes:  The  Omni  mode  is  identical  to 
the  shallow-water  mode  except  that  the 
source  output  is  220  dB  rms.  The  Omni 
mode  is  normally  used  or  ly  during  start 
up.  The  Rotational  Directional 
Transmission  (RDT)  mode  is  normally 
used  during  deep-water  operation  and 
has  a  237  dB  rms  source  output.  In  the 
RDT  mode,  each  "ping"  consists  of  five 
successive  transmissions,  each 
ensonifying  a  beam  that  extends  2.67 
degrees  fore-aft  and  approximately  30 
degrees  in  the  cross-track  direction.  The 
five  succesiKe  transmissions  (segments) 
[  sweep  from  poh  to  starboard  with  minor 
overlap,  spanning  an  overall  cross-track 
angular  extent  of  about  140  degrees, 
with  tiny  {<!  millisec)  gaps  between  the 
pulses  for  successive  30-degree 
segments.  The  total  duration  of  the 
"ping",  including'all  5  successive 
segments,  varies  with  water  depth  but  is 
1  millisec  in  water  depths  <500  m 
(1640.4  ft)  and  10  millisec  in  the 
deepest  water. 

The  sub-bottom  profiler  is  normally 
operated  to  provide  information  about 
the  sedimentary  features  and  bottom 
topography  that  is  simultaneously  being 
mapped  by  the  Hydrosweep.  The  energy 
from  thfe  sub-bottom  profiler  is  directed 
downward  by  a  3.5-kHz  transducer 
moimted  in  the  hull  of  the  Maurice 
Ewing.  The  output  varies  •    th  water 
depth  from  50  watts  in  shallow  water  to 
800  watts  in  deep  water.  Sounds  frt)m 
the  sub-botto.n  profiler  are  very  short 
pulses,  occmring  for  1,  2  or  4  msec  once 
every  second.  Pidse  interval  is  1  second 
but  a  common  mode  of  operation  is  to 
Ivoadcast  five  pulses  at  1-s  intervals 
followed  by  a  5-s  pause.  Most  of  the 
energy  in  the  sound  pulses  emitted  by 
this  multi-beam  sonar  is  at  mid- 
frequencies,  centered  at  3.5  kHz.  The 
beamwidth  is  appro>cimately  30°  and  is 
directed  downward. 

Sound  levels  have  not  been  measured 
for  the  sub-bottom  profiler  used  by  the 
Maurice  Ewing,  but  Burgess  and  Lawson 
(2000)  measured  the  sounds  propagating 
more  or  less  horizontally  from  a  similar 
imit  with  similar  source  output  (205  dB 
re  1  uPa-m).  The  160  and  180  dB  re  1 
^a  (rms)  radii,  in  the  horizontal 
direction,  were  estimated  to  be  near  20 
m  (66  ft)  and  8  m  (26  ft),  respectively, 
horn  the  source,  as  measured  in  13  m 
(43  ft)  water  depth.  The  corresponding 
distances  for  an  animal  in  the  beam 
below  the  transducer  would  be  greater, 
on  the  order  of  180  m  (591  ft)  and  18 
m  (59  ft),  assuming  spherical  spreading. 

The  sub-bottom  profiler  on  tne 
Maurice  Ewing  has  a  maximiun  source 
level  of  204  dB  re  1  jiPa-m.  Thus  the 


received  level 


would  be  expected  to 


decrease  to  16 )  and  180  dB  at  about  160 
m  (525  ft)  and  16  m  (52  ft)  below  the 
transducer,  respectively  (assuming 
spherical  spreading).  Corresponding 
distances  in  the  horizontal  plane  would 
be  lower,  givem  the  directionality  of  this 
source  (30o  bekmwidth)  and  the 
measurements  of  Biugess  and  Lawson 
(2000).  Additional  information  on  the 
airgim  arrays,  Ktlas  Hydrosweep,  and 
sub-bottom  profiler  specifications  is 
contained  in  tie  application,  which  is 
available  upon  request  (see  ADDRESSES). 

Comments  ana  Responses 

An  earlier  notice  of  an  LDEO 
application  and  proposed  IHA  was 
published  in  the  Federal  Register  on 
April  14,  20031(68  FR  17909).  That 
notice  describtd,  in  detail,  the 
characteristics  of  the  Swing's  acoustic 
sovu'ces  and,  ill  general,  the  anticipated 
effects  on  marine  mammals  including 
masking,  disturbance,  and  potential 
hearing  impaii  ment  and  other  physical 
effects.  In  add  tion,  another  notice  of 
receipt  of  an  L  DEO  application  and 
proposed  IHA  was  published  in  the 
Federal  Regis(  er  on  July  28,  2003  (68  FR 
44291).  That  n  Qtice  described  in  detail 
the  proposed  i  ctivity  and  the  marine 
mammal  speci  bs  that  may  be  affected  by 
it.  That  inform  ation  is  not  repeated  here. 
During  the  30-  day  public  comment 
period,  commi  mts  were  received  from 
the  Marine  Ma  mmal  Commission 
(Commission), 

Monitoring  Co  ncems 


Comment  1: 


The  Commission  believes 


that  NMFS  pn  liminary  determinations 
are  reasonable  provided  NMFS  is 
satisfied  that  t  le  proposed  mitigation 
and  monitorin  i  activities  are  adequate 
to  detect  mari]  le  mammals  in  the 
vicinity  of  the  proposed  operations  and 
ensiure  that  m{  rine  mammals  are  not 
being  taken  in  unanticipated  ways  or 
numbers.  In  tHis  regard,  NMFS  Federal 
Register  notict  and  the  application  state 
that  [v]essel-bi  ised  observers  will 
monitor  marin  e  mammals  near  the 
seismic  source  vessel  during  all  daylight 
airgim  operati  )ns  and  during  any 
nighttime  star  ups  of  the  airguns;"  and 
'that  bridge  pei  sonnel  will  watch  for 
marine  mamnlals  during  nighttime 
activities  but  t  lat  "[ojbservers  will, not 
be  on  duty  dui  ing  ongoing  seismic 
operations  at  i  ight.  The  Federal 
Register  notio !  states  that  image- 
intensifier  nig  it-vision  devices  (NFDs) 
will  be  availat  le  for  use  at  night, 
although  past  jxperience  has  shown 
that  NFDs  are  af  limited  value  for  this 
purpose."  Thi  s  it  is  unclear  that,  for 
nighttime  acti  dties,  the  monitoring 
effort  will  be  s  ufficient  to  determine  that 


no  marine  mammals  are  within  the 
safety  zones  at  start-up  or  will  be  an 
effective  means  of  detecting  when 
marine  mammals  enter  the  safety  zones 
during  operations  such  that  activities 
are  suspended  before  received  levels  of 
180  and  190  dB  (rms)  are  reached. 

Response:  As  part  of  the  IHA,  NMFS 
is  requiring  that  if  the  airguns  are 
started  up  at  night,  two  marine  manunal 
observers  will  monitor  for  marine 
mammals  within  the  safety  radii  for  30 
miiiutes  prior  to  start  up  using  night 
vision  devices  as  described  later  (see 
Monitoring  and  Reporting).  Airgun 
operations  will  be  suspended  when 
marine  mammals  are  observed  within  or 
about  to  enter  designated  safety  zones, 
and  operations  will  not  resume  until  the 
animal  is  outside  the  safety  radius.  Once 
the  safety  zone  is  clear  of  marine 
mammals,  the  observer  will  advise  that 
seismic  surveys  can  re-commence.  The 
"ramp-up"  procedure  will  then  be 
followed.  Because  the  sizes  of  the  two 
airgun  arrays  to  be  used  are  small,  the 
safety  zones  are  relatively  small,  and 
there  are  no  "power-down"  procedures, 
ramp-up  may  not  conunence  imless  the 
entire  safety  radii  is  visible  for  30 
minutes  prior  to  ramp-up  in  either 
daylight  or  nighttime.  The  combination 
of  the  two  conditions  ensures,  to  the 
greatest  extent  practicable,  that  no 
mammals  will  be  within  the  appropriate 
safety  zones  whenever  the  airguns  are 
timied  on,  either  in  daylight  or 
nighttime. 

However,  it  is  noted  that  at  times, 
pinnipeds  and  even  some  small 
cetaceans  will  approach  a  vessel  during 
transmissions  (the  vessel  itself  moving 
forward  at  about  3-5  knots)  from  the 
side  of  the  vessel  or  the  stern,  meaning 
that  the  animal  is  voluntarily 
approaching  a  noise  source  that  is 
increasing  in  strength  as  the  animal  gets 
closer.  Experience  indicates  that 
pinnipeds  will  come  from  great 
distances  to  scriitinize  seismic- 
reflection  operations.  Seals  have  been 
observed  swimming  within  airgun 
bubbles  only  10  m  (33  ft)  away  from 
active  arrays.  Also,  Canadian  scientists, 
who  were  using  a  high-frequency 
seismic  system  that  produced  sound 
frequencies  closer  to  pinniped  hearing 
han  those  used  by  the  Ewing,  describe 
how  seals  frequently  approached  close 
to  the  seismic  source,  presumably  out  of 
curiosity.  Therefore,  because  at  least 
pinnipeds  indicated  no  adverse 
behavioral  reaction  to  seismic  noise, 
NMFS  has  concluded  that  the  above- 
mentioned  mitigation  requirement  is 
reasonable  because  the  bridge-watch 
will  be  concentrating  on  marine 
mammals  approaching  the  vessel  from 
the  bow.  Also,  the  ni^t-vision  ability  of 


the  trained  bridge-watch  staff  will  be 
better  than  observers  elsewhere  on  the 
vessel  where  normal  ship-board  lighting 
is  more  likely.  Finally,  an  observer  is 
still  required  to  be  on  standby,  meaning 
he  or  she  will  be  in  the  vicinity  of  the 
bridge  and  is  not  precluded  from 
conducting  observations  during  night- 
time. 

Comment  2:  The  Commission  notes 
that  there  is  no  discussion  on  why 
nighttime  operations  are  considered 
necessary. 

Response:  The  daily  cost  to  the 
Federal  goverimient  to  operate  the 
Ewing  is  approximately  $33,000- 
$35,000/day  (Ljunngren,  pers.  comm. 
May  28,  2003),  or  approximately 
$1,050,000  for  this  30-day  research 
cruise.  If  the  Ewing  is  prohibited  from 
operating  during  nighttime,  the  30-day 
trip  would  require  an  additional  3-5 
days,  or  up  to  $105,000-175,000  more, 
depending  upon  average  daylight  at  the 
time  of  the  work. 

Therefore,  because  NMFS  has 
determined  that  the  safety  zone  must  be 
visible  during  ramp-up,  and  because 
once  the  Ewing  is  underway  and  ramp- 
up  completed,  mammals  will  have 
sufficient  notice  of  a  vessel  approaching 
(at  least  one  hour)  to  avoid  the 
approaching  array  if  the  sounds  are 
annoying,  NMFS  determined  that  it  is 
neither  practical  nor  necessary  to  limit 
seismic  operations  to  daylight  hours 
since  marine  mammals  are  imlikely  to 
be  injured. 

Comment  3:  The  Commission  notes 
that  it  is  unclear  whether  vessel-based 
passive  acoustic  monitoring  will  be 
conducted  as  an  adjunct  to  visual 
monitoring  during  daytime  and 
particularly  during  nighttime  operations 
to  detect,  locaite,  and  identify  marine 
mammals,  and,  if  not,  why  not. 

Response:  The  passive  acoustical 
monitoring  equipment  that  was  used 
onboard  the  Ewing  during  the  2003  Gulf 
of  Mexico  (COM)  Sperm  Whale  Seismic 
Study  (SWSS),  is  not  the  property  of 
LDEO  or  the  Ewing,  and  therefore  is  not 
available  for  the  Norwegian  Sea  cruise. 
LDEO  is  presently  evaluating  the 
scientific  results  of  the  passive  sonar 
from  the  SWSS  trip  to  determine 
whether  it  is  practical  to  incorporate  it 
into  future  seismic  research  cruises. 
NMFS  expects  a  report  on  this  analysis 
shortly. 

Comment  4:  The  Commission  asks 
whether  conducting  monitoring  for  at 
least  30  minutes  prior  to  the  planned 
start  of  airgun  operations  during  the  day 
and  at  night  is  sufficient,  particularly  for 
detecting  the  presence  of  species  that 
make  long  dives. 

Response:  NMFS  believes  it  is' 
unnecessary  to  lengthen  this  period 


Federal  Register /Vol.  68.  No.  177 /Friday,  September  12.  2003 /Notices 


53717 


considering  that  the  ramp-up  period 
will  increase  SPLs  at  a  rate  no  greater 
than  6  dB  per  5-minutes  for  a  total 
ramp-up  duration  of  approximately  14 
min  for  the  6  gun  array.  Also,  while 
some  whale  species  may  dive  for  up  to 
45  minutes,  it  is  unlikely  that  the  ship's 
bridge  watch  would  miss  a  large  whale 
surfacing  from  its  previous  dive  if  it  is 
within  a  mile  or  two  of  the  vessel. 

Comment  5:  The  Commission  notes 
that  there  are  several  species  of  beaked 
whales  in  the  Norwegian  Sea,  and  states 
that  "although  the  link  between  the  Gulf 
of  California  strandings  and  the  seismic 
(plus  multi-beam  sonar)  survey  is 
inconclusive,  this.... suggests  a  need  for 
caution  in  conducting  seismic  surveys 
in  areas  occupied  by  beaked  whales." 
The  Service's  Federal  Register  notice, 
however,  makes  no  reference  to  or 
requirement  for  any  additional  caution 
with  respect  to  beaked  whales. 

Response:  While  NMFS  shares  the 
Commission's  concern  regarding  the 
possible  relationship  between  low- 
frequency  seismic  survey  transmissions 
and  the  beaked  whale  strandings  in  the 
Gulf  of  California,  NMFS  believes  that 
additional  factors  probably  also 
influence  whether  beaked  whales  will 
be  affected  in  ways  other  than  possibly 
vacating  the  immediate  vicinity  of  the 
noise  similar  to  other  marine  mammal 
species.  For  example,  beaked  whales  in 
the  Gulf  of  Mexico  have  been  exposed 
to  seismic  noise  for  several  decades  but 
mass  stranding  events  similar  to  the 
2000  event  in  the  Bahamas  do  not 
appear  in  the  stranding  record. 
However,  NMFS  welcomes 
recommendations  regarding  additional 
practical  mitigation  measures  to  protect 
beaked  whales  from  anthropogenic 
sounds.  A  notice  of  receipt  of  an  LDEO 
application  and  proposed  IHA  was 
published  in  the  Federal  Register  on 
July  28,  2003  (68  FR  44291). 

Mitigation 

For  the  seismic  operations  in  the 
Storegga  slide  area,  LDEO  will  use  2  GI 
guns  with  a  total  volume  of  210  in3  and/ 
or  a  6-gun  eirray  with  a  total  volume  of 
1350  in3.  The  airguns  comprising  these 
arrays  will  be  spread  out  horizontally, 
so  that  the  energy  from  the  arrays  will 
be  directed  mostly  downward.  The 
directional  nature  of  the  airgun  arrays  to 
be  used  in  this  project  is  an  important 
mitigating  factor,  resulting  in  lower 
sound  levels  at  any  given  horizontal 
distance  than  would  be  expected  at  that 
distance  if  the  source  were 
omnidirectional  with  the  stated  nominal 
source  level.  Because  the  actual  seismic 
source  is  a  distributed  sound  source  (2 
or  6  guns)  rather  than  a  single  point 
source,  the  highest  sound  levels 


measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level. 

Safety  Radii 

Modeled  results  for  the  2-  and  6-gim 
arrays  indicate  received  levels  to  the    . 
180-dB  re  1  ^Pa  (rms)  isopleth  (the  level 
for  the  potential  for  Level  A  hargissment 
applicable  to  cetaceans]  were  estimated 
as  50  and  220  m  (164  and  722  ft), 
respectively.  The  radii  around  the  2- 
and  6-gun  arrays  where  the  received 
level  would  be  190  dB  re  1  uPa  (rms), 
(the  level  for  the  potential  for  Level  A 
harassment  applicable  to  pinnipeds], 
were  estimated  as  15  and  50  m  (49  and 
164  ft),  respectively.  A  calibration  study 
was  conducted  prior  this  survey  to 
determine  the  actual  radii 
corresponding  to  each  soimd  level. 
These  actual  radii  will  be  implemented 
for  this  study.  Until  then,  or  if  those 
measurements  appear  defective,  LDEO 
will  use  a  precautionary  1.5  times  the 
180-dB  (cetaceans]  and  190-dB 
(pinnipeds)  radii  predicted  by  the 
model  as  the  safety  radii.  Under  those 
circumstances,  the  safety  radii  for 
cetaceans  are  75  and  330  m  (246  and 
1,083  ft),  respectively,  for  the  2-GI  gun 
and  6-gun  arrays,  and  the  proposed 
safety  radii  for  pinnipeds  are  23  and  75 
m  (75  and  246  ft],  respectively. 

Shutdown  Procedures 

Vessel-based  observers  will  monitor 
marine  mammals  near  the  seismic 
vessel  during  daylight  and  for  at  least  30 
minutes  prior  to  start  up  during 
darkness  throughout  the  program. 
Airgun  operations  will  be  suspended 
immediately  when  marine  mammals  are 
observed  within,  or  about  to  enter, 
designated  safety  zones.  The  shutdown 
procedure  should  be  accomplished 
within  several  seconds  or  a  single 
seismic  ping  of  the  determination  that  a 
marine  mammal  is  within  or  about  to 
enter  the  safet}'  zone. 

Power-down  Procedures 

Vessel-based  observers  will  monitor 
marine  mammals  near  the  seismic 
vessel  during  daylight  and  for  30 
minutes  prior  to  start  up  during 
darkness  throughout  the  program.  The 
same  procedures  for  shut-down  will  be 
followed  in  the  case  that  marine 
mammals  are  seen  within,  or  about  to 
«nter,  designated  safety  zones. 

Ramp-up  Procedure 

A  standard  "ramp-up"  (soft  start] 
procedure  vdll  be  followed  when  the 
airgim  arrays  begin  operating  after  a 
period  without  any  airgun  operations  as 
specified  in  this  paragraph.  From  shut- 
down, ramp-up  will  begin  with  the 
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smallest  gun  in  the  6-gun  array  t80  in3), 
and  guns  will  be  added  in  a  sequence 
such  that  the  source  level  of  the  array 
win  increase  in  steps  not  exceeding  6 
dB  per  5-minute  period  over  a  totd 
duration  of  approximately  14  min. 
Under  normal  operational  conditions 
(vessel  speed  4-5  knots),  a  ramp-up  will 
be  required  after  a  "no  shooting"  period 
lasting  2  minutes  or  longer.  At  4  knots, 
the  source  vessel  would  travel  247  m 
(810  ft)  during  a  2-minute  period.  If  the 
towing  speed  is  reduced  to  3  knots  or 
less,  as  sometimes  required  when 
maneuvering  in  shallow  water,  ramp-up 
will  be  required  after  a  "no  shooting" 
period  lasting  3  minutes  or  longer.  At 
towing  speeds  not  exceeding  3  knots, 
the  source  vessel  would  travel  no  more 
than  277  m  (909  ft)  in  3  minutes.  These 
guidelines  would  require  modification  if 
the  normal  shot  interval  were  more  than 
2  or  3  min,  but  that  is  not  expected  to 
occur  during  the  Storegga  slide  cruise. 
During  the  ramp-up  procedures,  the 
safety  zone  for  the  full  gun  array  will  be 
maintained.  Ramp-up  will  not  occur  for 
the  2-GI  gim  array,  since  the  total  air 
discharge  volume  for  this  array  is  small 
(210  in3). 

Course  Alteration 

If  a  marine  manunal  is  detected 
outside  the  safety  radius  and,  based  on 
its  position  and  relative  motion,  is  likely 
to  enter  the  safety  radius,  alternative 
ship  tracks  will  be  plotted  against 
anticipated  manunal  locations.  The 
vessel's  direct  course  and/or  speed  will 
be  changed  in  a  manner  that  also 
minimizes  the  effect  to  the  planned 
science  objectives.  The  marine  mammal 
activities  and  movements  relative  to  the 
seismic  vessel  will  be  closely  monitored 
to  ensure  that  the  marine  mammal  does 
not  approach  within  the  safety  radius.  If 
the  mammal  appears  likely  to  enter  the 
safety  radius,  further  mitigative  actions 
will  be  taken,  i.e.,  either  further  course 
alterations  or  shutdown  of  the  airgims. 
The  Ewing  is  required  to  adopt  this 
mitigation  measiu-e  during  the 
Norwegian  Sea  seismic  survey  program 
provided  that  doing  so  will  not 
compromise  operational  safety 
requirements. 

Marine  Mammal  Monitoring 

LDEO  will  conduct  marine  mammal 
monitoring  during  its  seismic  program 
in  the  Norwegian  Sea  in  order  to  verify 
that  the  taking  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
the  seismic  survey  will  have  a  negligible 
impact  on  marine  mammal  stocks  and  to 
enstire  that  these  harassment  takings  are 
at  the  lowest  level  practicable.  Up  to 
three  vessel-based  observers  will  be 
stationed  on  the  R/V  Maurice  Ewing 


during  seismdc  operations  in  the 
Storegga  slide  area.  Vessel-based 
observers  wi  1  monitor  for  marine 
mammals  ne  ir  the  seismic  source  vessel 
for  at  least  31 1  minutes  prior  to  and 
during  all  da  flight  ramp-up  and  airgun 
operations,  a  nd  for  at  least  30  minutes 
before  and  d  iring  any  nighttime 
startups  of  the  airguns.  At  least  one 
experienced  marine  mammal  observer 
will  be  on  di  ty  aboard  the  seismic 
vessel,  as  we  1  as  a  fisheries  expert  (as 
likely  requin  (d  by  the  Norwegian 
Petroleum  D  rectorate  (2003))  and 
possibly  one  qualified  contract  biologist. 
Observers  (a  )pointed  by  LDEO)  will 
complete  a  t  aining/refi-esher  course  on 
marine  mam  nal  monitoring  procedures, 
given  by  a  cc  ntract  employee 
experienced  in  vessel-based  seismic 
monitoring  i  rojects.  The  Ewing  is  a 
suitable  plat  orm  for  marine  mammal 
observations  The  observer's  eye  level 
will  be  appn  iximately  11m  (36  ft)  above 
sea  level  whi  sn  stationed  on  the  bridge 
(the  highest  )ractical  vantage  point  on 
the  vessel),  i  llowing  for  good  visibility 
within  a  210 '  arc  for  each  observer. 
Airgun  open  tions  will  be  suspended 
when  marine  mammals  are  observed 
within,  or  about  to  enter,  designated 
safety  zones.  The  observer(s)  will 
continue  to  i  laintain  watcb  to 
determine  w  len  the  animal  is  outsids 
the  safety  radius.  Airgun  operations  will 
ntil  the  animal  is  outside 
ius.  Once  the  safety  zone 
ine  mammals,  the 
advise  that  seismic 
e-commence.  The  "ramp- 
e  will  then  be  followed, 
ill  be  on  duty  in  shifts  of 
onger  than  4  hours.  Use  of 
eous  observers  whenever 
possible  will  decrease  the  potential  that 
marine  manuals  near  the  source  vessel 
will  be  missed.  Bridge  personnel  will 
also  assist  in  detecting  marine  manunals 
and  implemi  tnting  mitigation 
requirement ;,  and  before  the  start  of  the 
seismic  surv  3y  will  be  given  proper 
instruction  i  ar  observing  and  reporting 
marine  mam  mals  and  sea  turtles. 

Observers  will  not  normally  be  on 
duty  during  ingoing  seismic  operations 
at  night;  brie  ge  personnel  will  watch  for 
marine  mam  mals  during  this  period  and 
will  immedi  itely  call  for  the  airgims  to 
be  sbut-dowfi  or  powered-down  if 
marine  mammals  are  observed  in  or 
about  to  ent*r  the  safety  radii.  A  marine 
mammal  obi  erver  will  be  on  "standby" 
at  night,  in  c  ase  bridge  personnel  see  a 
marine  mam  mal.  If  the  airguns  are 
started  up  at  night,  two  marine  mammal 
observers  w  11  monitor  for  marine 
mammals  n<  ar  the  source  vessel  for  30 
minutes  phi  r  to  start  up  using  night- 
vision  deviq  3s.  An  image-intensifier 
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night-vision  device  (NVD)  will  be 
available  for  use  at  night,  although 
NMFS  notes  that  past  experience  has 
shown  that  NVDs  are  of  limited  value 
for  this  purpose.  If  the  complete  safety 
radii  are  not  visible  for  at  least  30 
minutes  prior  to  ramp-up  in  either 
daylight  or  nighttime,  ramp-up  may  not 
commence  unless  the  sei  smic  source 
has  maintained  an  SPL  of  at  least  180 
dB  during  the  interruption  of  seismic 
survey  operations. 

The  observers)  will  systematically 
scan  the  area  around  the  vessel  with  7 
X  50  Fujinon  reticle  binoculars  or  with 
the  naked  eye  during  the  daytime.  At 
night,  night  vision  equipment  will  be 
available  (ITT  F500  Series  Generation  3 
binocular  image  intensifier  or 
equivalent).  Laser  rangefinding 
binoculars  (Bushnell  Ljrtespeed  800 
laser  rangefinder  with  4  optics  or 
equivalent)  will  be  available  to  assist 
with  distance  estimation. 

The  vessel-based  monitoring  Will 
provide  data  required  to  estimate  the 
numbers  of  marine  mammals  exposed  to " 
various  received  soimd  levels,  to 
document  any  apparent  disturbance 
reactions,  and  thus  to  estimate  the 
numbers  of  mammals  potentially  taken 
by  Level  B  harassment.  It  will  also 
provide  the  information  needed  in  order 
to  shut  down  the  airguns  at  times  when 
mammals  are  present  in  or  near  the 
safety  zones.  Results  ft-om  the  vessel- 
based  observations  will  provide  (1)  the 
basis  for  real-time  mitigation  (airgun 
power-down);  (2)  information  needed  to 
estimate  the  number  of  marine 
mammals  potentially  taken  by 
harassment,  which  must  be  reported  to 
NMFS;  (3)  data  on  the  occurrence, 
distribution,  and  activities  of  marine 
mammals  in  the  area  where  the  seismic 
study  is  conducted;  (4)  information  to 
compare  the  distance  and  distribution  of 
marine  mammals  relative  to  the  source 
vessel  at  times  with  and  without  seismic 
activity;  and  (5)  data  on  the  behavior 
and  movement  patterns  of  marine 
mammals  seen  at  times  with  and 
without  seismic  activity. 

Reporting 

When  a  marine  mammal  sighting  is 
made,  the  following  information  about 
the  sighting  will  be  recorded:  (1) 
Species,  group  size,  age/size/sex 
categories  (if  determinable),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  bearing 
and  distance  from  seismic  vessel, 
sighting  cue,  apparent  reaction  to 
seismic  vessel  (e.g.,  none,  avoidance, 
approach,  paralleling,  etc.),  and 
behavioral  pace;  and  (2)  time,  location, 
heading,' speed,  activity  of  the  vessel 
(shooting  or  not),  sea  state,  visibility. 


cloud  cover,  and  sun  glare.  The  data 
listed  under  (2)  will  also  be  recorded  at 
the  start  and  end  of  each  observation 
watch  and  during  a  watch,  whenever 
there  is  a  change  in  one  or  more  of  the 
variables. 

All  mammal  observations  and  airgun 
shutdowns  will  be  recorded  in  a 
standardized  format.  Data  will  be 
entered  into  a  custom  database  using  a 
laptop  computer  when  observers  are  off- 
duty.  The  accuracy  of  the  data  entry  will 
be  verified  by  computerized  validity 
data  checks  as  the  data  are  entered  and 
by  subsequent  manual  checking  of  the 
database.  These  procedures  will  allow 
initial  summaries  of  data  to  be  prepared 
during  and  shortly  after  the  field 
program,  and  will  facilitate  transfer  of 
the  data  to  statistical,  graphical  or  other 
programs  for  further  processing  and 
archiving. 

A  draft  report  will  be  submitted  to 
NMFS  within  90  days  after  the  end  of 
the  seismic  program  in  the  Storegga 
slide  area.  The  end  of  the  Storegga  slide 
program  is  predicted  to  occur  on  or 
about  September  25,  2003.  The  report 
will  cover  the  seismic  surveys  in  the 
Storegga  slide  area  and  will  be 
submitted  to  NMFS,  providing  full 
docimientation  of  methods,  results,  and 
interpretation  pertaining  to  all 
monitoring  tasks.  The  report  will 
summarize  the  dates  and  locations  of 
seismic  operations,  sound  measurement 
data,  marine  mammal  sightings  (dates, 
times,  locations,  activities,  associated 
seismic  survey  activities),  and  estimates 
of  the  amount  and  nature  of  potential 
"take"  of  marine  mammals  by 
harassment  or  in  other  ways.  The  draft 
report  will  be  considered  the  final 
report  unless  comments  and  suggestions 
are  provided  by  NMFS  within  60  days 
of  its  receipt  of  the  draft  report. 

Estimates  of  Take  by  Harassment  for 
the  Norwegian  Sea  Cruise 

As  described  previously  (see  68  FR 
17909,  April  14,  2003)  and  in  the  LDEO 
application,  animals  subjected  to  sound 
levels  >160  dB  may  alter  their  behavior 
or  distribution,  and  therefore  might  be 
considered  to  be  taken  by  Level  B 
harassment. 

Based  on  sununer  marine  manunal 
density  survey  data  collected  by 
Sigurjonsson  and  Gunnlaugsson  (1989), 
LDEO  used  its  best  estimate  of  density 
to  compute  a  best  estimate  of  the 
niunber  of  marine  mammals  that  may  be 
exposed  to  seismic  sounds  >160  dB  re 
1  fxPa  (rms)  (NMFS'  current  criterion  for 
onset  of  Level  B  harassment),  except  for 
bottlenose  whales.  Northern  bottlenose 
whales  are  migratory  and  most  leave  the 
proposed  seismic  siuvey  area  before  the 
end  of  Jxme  (Benjaminsen  1972; 
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Sigurjonsson  and  Gimnlaugsson  1990). 
Therefore,  only  a  few,  if  any,  bottlenose 
whales  may  be  seen  during  the  seismic 
survey  in  the  study  area  during  late 
August  to  September.  For  bottlenose 
whales,  LDEO  used  O.lOx  the  observed 
average  or  maximum  density  to 
calculate  the  niunbers  that  might  be 
exposed  to  seismic  soimds,  but  even 
this  reduced  number  is  likely  a  high 
estimate.  For  all  other  species,  the 
average  densities  were  then  multiplied 
by  the  proposed  survey  effort  (3109  km 
or  1678  n.mi)  and  twice  the  160-dB 
safety  radius  aroimd  the  6-gim  array  to 
estimate  the  "best  estimate"  of  the 
numbers  of  animals  that  might  be 
exposed  to  soimd  levels  >160  dB  re  1 
UPa  (rms)  during  the  proposed  seismic 
survey  program.    * 

The  estimates  of  takes  by  harassment 
are  based  on  the  nimiber  of  marine 
mammals  that  might  be  foimd  within 
the  160  dB  isopleth  radius  and 
potentially  disturbed  by  operations  with 
the  6-airgvm  array  planned  for  the 
project.  If  the  2-GI  gun  array  is  used  for 
all  or  part  of  the  siuvey,  the  numbers  of 
marine  mammals  that  might  be  affected 
by  the  proposed  seismic  survey  would 
be  lower  than  the  estimates  described 
below.  The  160-dB  radius  for  the  2-GI 
gun  array  is  520  m  (1706  ft)  or  19 
percent  of  that  of  the  6-gim  array.  If 
only  the  2-GI  gun  array  is  used,  the 
numbers  of  animals  that  would 
encounter  airgim  sounds  >160  dB  re  1 
(rms)  would  be  about  one-fifth  of  the 
number  if  only  the  6-gun  array  were 
used. 

Based  on  this  method.  Table  3  in 
LDEO  (2003)  gives  the  best  estimates  of 
densities  for  each  species  or  species 
group  of  mcirine  mammal  that  might  be 
exposed  to  received  levels  >160  dB  re  1 
\iPa  (rms),  and  thus  potentially  taken  by 
Level  B  harassment,  during  seismic 
siuveys  in  the  proposed  study  area  of 
the  Norwegian  Sea.  Of  these,  86  animals 
would  be  endangered  species,  primarily 
fin  (42),  himipback  (22),  and  sperm 
whales  (18).  Delphinidae  would  account 
for  75  percent  of  the  overall  estimate  for 
potential  taking  by  harassment,  with 
white-beaked  dolphins  (298)  believed  to 
account  for  about  90  percent  of  all 
delphinids  in  the  area  of  the  proposed 
seismic  siuvey,  and  with  killer  whales 
(137)  and  long-finned  pilot  whales  (302) 
accounting  for  most  of  the  remaining  10 
percent. 

Conclusions 

Effects  on  Cetaceans 

Strong  avoidance  reactions  by  several 
species  of  mysticetes  to  seismic  vessels 
have  been  observed  at  ranges  up  to  6  to 
8  km  (3.2  to  4.3  nm)  and  occasionally 


as  far  as  20-30  km  (10.8-16.2  nm)  bom 
the  soiutie  vessel.  Some  bowhead 
whales  avoided  waters  within  30  km 
(16.2  nm)  of  the  seismic  operation. 
However,  reactions  at  such  long 
distances  appear  to  be  atypical  of  other 
species  of  mysticetes,  and  even  for 
bowheads  may  only  apply  during 
migration. 

Odontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  are 
expected  to  extend  to  lesser  distances 
than  are  those  of  mysticetes.  Odontocete 
low-frequency  hearing  is  less  sensitive 
than  that  of  mysticetes,  and  dolphins 
are  often  seen  ft-om  seismic  vessels.  In 
fact,  there  are  documented  instances  of 
dolphins  approaching  active  seismic 
vessels.  However,  dolphins  as  well  as 
some  other  types  of  odontocetes 
sometimes  show  avoidance  responses 
and/or  other  changes  in  behavior  when 
near  operating  seismic  vessels. 

Taking  account  of  the  mitigation 
measures  that  are  plaimed,  effects  on 
cetaceans  are  generally  expected  to  be 
limited  to  avoidance  of  the  area  around 
the  seismic  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  "Level  B 
harassment."  In  the  cases  of  mysticetes, 
these  reactions  are  expected  to  involve 
small  numbers  of  individual  cetaceans 
because  few  mysticetes  occur  in  the  area 
where  seismic  siuveys  are  proposed. 
LDEO's  best  estimate  is  that  42  fin 
whales,  or  0.5  percent  of  the  estimated 
fin  whale  population  in  and  adjacent  to 
the  study  area,  will  be  exposed  to  sound 
levels  <160  dB  re  1  ^Pa  (rms)  and 
potentially  affected.  Similarly,  22 
humpback  whales,  or  0.8  percent,  and 
18  sperm  whales,  or  0.2  percent  gf  their 
populations  that  occur  in  and  adjacent 
to  the  proposed  siuvey  area,  would 
receive  seismic  sounds  >160  dB. 
Numbers  and  impact  would  be  even 
smaller  if  the  2-GI  gun  array  is  used  for 
a  substantial  fi^ction  of  the  survey 
project. 

Larger  absolute  numbers  of 
odontocetes  may  be  affected  by  the 
proposed  activities,  but  the  population 
sizes  of  the  main  species  are  large  and 
the  numbers  potentially  affected  are 
small  relative  to  the  population  sizes. 
The  best  estimate  of  the  total  number  of 
odontocetes  that  might  be  exposed  to 
>160  dB  re  1  ^Pa  (rms)  in  the  proposed 
survey  area  in  the  Norwegian  Sea  is  878. 
Of  these,  770  are  Delphinidae,  and  of 
these  about  200  might  be  exposed  to 
>170  dB.  These  figures  are  <0.1  percent 
of  the  populations  of  these  combined 
species  that  occur  in  the  Northeast 
Atlantic.  These  potential  takings  of 
small  numbers  of  marine  mammals  by 
short-term  Level  B  harassment  will  have 
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a  negligible  impact  on  the  affected 
species  or  stocks  of  cetaceans. 

Effects  on  Pinnipeds ' 

Very  few  if  any  pinnipeds  are 
expected  to  be  encountered  diiring  the 
proposed  seismic  survey  in  the 
Norwegian  Sea.  A  maximum  of  70 
pinifipeds  in  the  Storegga  slide  area  may 
be  affected  by  the  proposed  seismic 
surveys.  If  pinnipeds  are  encountered, 
the  proposed  seismic  activities  would 
have,  at  most,  a  short-term  effect  on 
their  behavior  and  no  long-term  impacts 
on  individual  seals  or  their  populations. 
Responses  of  pinnipeds  to  acoustic 
disturbance  are  variable,  but  usually 
quite  limited.  Effects  are  expected  to  be 
limited  to  short-term  and  localized 
behavioral  changes  falling  within  the 
MMPA  definition  of  Level  B 
harassment.  These  effects  would  have 
no  more  than  a  negligible  impact  on  the 
affected  species  or  stocks  of  pinnipeds. 

Determinations 

Based  on  the  information  contained  in 
the  LDEO  application,  the  NSF  EA,  the 
July  28,  2003.  proposed  authorization 
notice  (68  FR  44291)  and  this  document, 
NMFS  has  determined  that  conducting 
a  seismic  survey  by  the  Ewing  at  the 
Storegga  Slide  in  the  Norwegian  Sea  in 
the  fall  of  2003  by  LDEO  would  result 
in  the  harassment  of  small  numbers  of 
marine  mammals;  would  have  no  more 
than  a  negligible  impact  on  the  affected 
marine  manmial  species  or  stocks;  and 
would  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  stocks  for 
subsistence  uses.  This  activity  will 
result,  at  worst,  in  a  temporary 
modification  in  behavior  by  affected 
species  of  marine  mammals.  While 
behavioral  modifications  may  be  made 
by  these  species  as  a  result  of  seismic 
survey  activities,  this  behavioral  change 
is  expected  to  result  n  no  more  than  a 
negligible  impact  on  the  affected 
species.  Also,  while  the  number  of 
actual  incidental  harassment  takes  will 
depend  on  the  distribution  and 
abundance^of  marine  mammals  in  the 
vicinity  of  the  survey  activity,  the 
number  of  potential  harassment  takings 
is  estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  is  low  and  will  be  avoided 
through  the  incorporation  of  the 
mitigation  measures  mentioned  in  this 
document  and  required  under  the  IHA. 
For  these  reasons  therefore,  NMFS  has 
determined  that  the  requirements  of 
section  101(a)(5)(D)  of  the  MMPA  have 
been  met  and  the  authorization  can  be 
issued. 
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Endangered  I  ipecies  Act 

NMFS  has  i  :oncluded  consultation 
under  section  7  of  the  ESA  on  NMFS' 
issuance  of  ai  i  IHA  to  take  small 
numbers  of  n  arine  mammals,  by 
harassment,  i  icidental  to  conducting  an 
oceanographi :  seismic  survey  in  the 
Norwegian  S(  a  by  LDEO.  The 
consultation  i  loncluded  with  a 
biological  op:  nion  that  this  action  is  not 
likely  to  jeop  irdize  the  continued 
existence  of  i  larine  species  listed  as 
threatened  or  endangered  under  the 
ESA.  No  criti  :al  habitat  has  been 
designated  fa  r  these  species  in  the 
equatorial  Pacific  Ocean;  therefore,  none 
will  be  affectid.  A  conservation 
recommendanon  was  made  to  ensure 
that  the  safety  zone  is  clear  of  sea  turtles 
prior  to  ramdup.  This  recommendation 
has  been  implemented  through  the  IHA 
to  LDEO.  A  ci  )py  of  the  Biological 
Opinion  is  av  ailable  upon  request  (see 
ADDRESSES). 

National  Env  ironmental  Policy  Act 
(NEPA) 

On  May  1,  >003,  theNSF  made  a 
determinatioi  i,  based  on  information 
contained  wi  bin  its  EA  that 
implementat  on  of  the  subject  action  is 
not  a  major  F  sderal  action  having 
significant  ef  ects  on  the  environment 
within  the  m  janing  of  Executive  Order 
12114.  NSF  t  etermined  therefore,  that 
an  environmi  ntal  impact  statement 
would  not  be  prepared.  On  July  28,  2003 
(68  FR  44291  ,  NMFS  noted  that  the 
NSF  had  pre]  lared  an  EA  for  the 
Norwegian  S  sa  survey  and  that  this  EA 
was  available  upon  request.  In 
accordance  v  ith  NOAA  Administrative 
Order  216-6  Environmental  Review 
Procedures  f(  r  Implementing  the 
National  Env  ronmental  Policy  Act,  May 
20,  1999),  NMFS  has  reviewed  the 
information  (  ontained  in  NSF's  EA  and 
determined  t  lat  the  NSF  EA  accurately 
and  complet<  ly  describes  the  proposed 
action  altemi  tive,  reasonable  additional 
alternatives,  i  md  the  potential  impacts 
on  marine  mi  immals,  endangered 
species,  and  )ther  marine  life  that  could 
be  impacted  )y  the  preferred  alternative 
and  the  otheil  alternatives.  As  a  result, 
NMFS  has  d(  termined  that  it  is  not 
ssue  either  a  new  EA, 
supplementa  EA  or  an  environmental 
impact  statei  lent  for  the  issuance  of  an 
for  this  activity.  Therefore, 
review  and  analysis. 


IHA  to  LDEG 
based  on  this 


NMFS  is  ado  jting  the  NSF  EA  imder  40 
CFR  1506.3.  V  copy  of  the  NSF  EA  for 
this  activity  :  s  available  upon  request 
(see  ADDRESS  ES). 


Authorization 

NMFS  has  issued  an  IHA  to  take  small 
numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting  a 
seismic  survey  by  the  Ewing  at  the 
Storegga  Slide  in  the  Norwegian  Sea  to 
LDEO  for  a  1-year  period,  provided  the 
mitigation,  monitoring,  and  reporting 
requirements  described  in  this 
document  and  the  IHA  are  undertaken. 

Dated:  August  28,  2003. 
Laurie  K.  Allen, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-^23309  Filed  9-11-03;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  090503A] 

Endangered  Species;  File  No.  1429 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Receipt  of  application  for 

modification 

SUMMARY:  Notice  is  hereby  given  that 
the  Southeast  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  75 
Virginia  Beach,  Miami,  FL  33149,  has 
requested  a  modification  to  scientific 
research  Permit  No.  1429. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  October 
14, 2003. 

ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
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the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Opay,  (301)713-1401  or  Carrie 
Hubard,  (301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 

subject  modification  to  Permit  No.  1429, 
issued  on  June  26,  2003  (68  PR  38011) 
is  requested  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  and 
the  regulations  governing  the  taking, 
•importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226). 

Permit  No.  1429  authorizes  the  permit 
holder  to  take  loggerhead  (Caretta 
caretta),  leatherback  (Dermochelys 
coriacea),  green  [Chelonia  mydas), 
hawksbill  [Eretmochelys  imbricata), 
olive  ridley  [Lepidochelys  olivacea),  and 
Kemp's  ridley  {Lepidochelys  kempii)  sea 
turtles  to  conduct  sea  turtle  bycatch 
reduction  research  in  the  pelagic 
longline  fishery  of  the  western  north 
Atlantic  Ocean.  Captured  turtles  are 
measured,  flipper  and  passive  integrated 
transponder  (PIT)  tagged,  photographed 
and  tissue  sampled.  Forty-five 
loggerheads  are  also  being  outfitted  with 
a  conventional  satellite  or  a  pop-up 
archival  transmitting  tag  using  the 
lanyard  attachment  method.  The  permit 
holder  requests  authorization  to  attach 
conventional  satellite  or  pop-up 
archival  transmitting  tags  to  15 
leatherback  sea  turtles.  The  permit 
holder  will  use  a  hoist  to  bring  the 
turtles  on  deck.  The  tags  would  be 
attached  to  the  peduncle  of  each  animal 
by  lanyard  and  would  provide 
information  on  the  movements  and  post 
hooking  survival  of  this  species.  This 
permit  modification  will  be  valid 
through  the  date  of  expiration  of  the 
permit  on  December  31,  2003. 

Dated:  September  5,  2003. 
Carrie  W.  Hubard, 

Acting  Chief,  Permits.  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-23202  Filed  9-11-03;  8:45  am] 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
Patent  Cooperation  Treaty 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO).  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  the  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  12, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Officer, 
Office  of  the  Chief  Information  Officer, 
Office  of  Data  Architectiu^  and 
Services,  Data  Administration  Division, 
703-30i3-7400,  U.S.  Patent  and 
Trademark  Office,  P.O.  Box  1450, 
Alexandria,  VA  22313,  Attn:  CPK  3 
Suite  310;  by  e-mail  at 
susan.brown@uspto.gov:  or  by  facsimile 
at  703-308-7407. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Rafael  Bacares, 
Office  of  PCT  Operations,  U.S.  Patent 
and  Trademark  Office,  P.O.  Box  1450, 
Alexandria,  VA  22313-1450;  by 
telephone  at  703-308-6312;  or  by  e-mail 
at  rafael.bacares@uspto.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  of  information  is 
required  by  the  provisions  of  the  Patent 
Cooperation  Treaty  (PCT),  a  United 
Nations  Treaty  that  was  signed  on  June 
19,  1970,  by  the  20  member  states  of  the 
Paris  Union  for  the  Protection  of 
Industrial  Property,  including  the 
United  States.  The  PCT  became 
operational  in  June  1978  and  is 
administered  by  the  International 
Bureau  (IB)  of  the  World  Intellectual 
Property  Organization  (WIPOJ  in 
Geneva,  Switzerland.  The  provisions  of 
the  PCT  have  been  implemented  by  the 
United  States  in  Part  IV  of  Title  35  of 
the  U.S.  Code  and  Subpart  C  of  Title  37 
of  theCode  of  Federal  Regulations. 

The  purpose  of  the  PCT  is  to  simplify 
the  filing  of  patent  applications  for  the 
same  invention  in  different  countries. 
The  PCT  provides  a  standardized  filing 
format  and  procedure  that  allows  an 
applicant  to  file  one  international 
application  in  one  location,  in  one 
language,  and  pay  one  initial, set  of  fees. 
The  international  application  receives 
an  international  filing  date  (priority 
date)  that  serves  as  the  actual  filing  date 
for  the  designated  countries. 

The  information  in  this  collection  is 
used  by  the  public  to  submit  a  patent 
application  under  the  PCT  and  by  the 
United  States  Patent  and  Trademark 


Office  (USPTO)  to  hilfill  its  obligation  to 
process,  search,  and  examine  the 
application  as  directed  by  the  treaty. 
The  USPTO  acts  as  the  United  States 
Receiving  Office  (RO/US)  for 
international  applications  filed  by 
residents  and  nationals  of  the  United 
States.  These  applicants  send  most  of 
their  correspondence  directly  to  the 
USPTO,  but  they  may  also  file  certain 
dociunents  directly  with  the  IB:  The 
USPTO  also  serves  as  an  International 
Searching  Authority  (ISA)  and  an 
International  Preliminary  Examining 
Authority  (IPEA). 

This  collection  currently  includes  10 
paper  forms  to  assist  the  public  with 
providing  the  required  information  for 
filing  PCT  applications  and  related 
documents'.  One  additional  form. 
Transmittal  Letter  to  the  United  States 
Designated/Elected  Office  (DO/EO/US) 
Concerning  a  Filing  Under  35  U.S.C. 
371  {PTO-1390),  is  being  added  to  the 
collection.  Some  of  the  items  in  this 
collection  do  not  have  any  associated 
forms.  The  submission  of  biosequence 
listings  and  related  tables  for  associated 
PCT  applications  is  covered  under  the 
separate  information  collection  0651- 
0024  Requirements  for  Patent  ^ 

Applications  Containing  Nucleotide 
Sequence  and/or  Amino  Acid  Sequence 
Disclosures.  The  PCT  also  permits 
electronic  filing  of  international 
applications,  as  long  as  the 
confidentiality  requirements  are  met. 
The  USPTO  does  not  currently  accept 
electronic  submissions  for  international 
applications,  but  an  electronic 
application  system  that  will  be  fully 
compliant  with  the  PCT  specifications 
for  electronic  filing  is  under 
development. 

This  collection  was  previously 
approved  by  OMB  in  December  2000 
with  terms  of  clearance  instructing  the 
USPTO  to  report  the  filing  fees  for  this 
collection  as  part  of  its  annual  (non- 
hour)  cost  burden.  In  April  2001.  OMB 
approved  a  change  worksheet  to  add 
annual  (non-hour)  cost  burden  to  this 
collection  in  the  form  of  filing  fees. 
OMB  also  approved  another  change 
worksheet  in  April  2001  to  decrease  the 
annual  responses  and  burden  hours  for 
two  requirements.  Descriptions/claims/ 
drawings/abstracts  and  Notices  Effecting 
Later  Elections  (PCT/IB/328),  in  order  to 
reflect  the  total  burden  for  this 
collection  more  accurately. 

In  August  2001,  OMB  approved  a 
change  worksheet  that  moved  the 
burden  for  two  forms.  Petition  for 
Revival  of  an  International  Application 
for  Patent  Designating  the  U.S. 
Abandoned  Unavoidablv  Under  37  CFR 
1.137(a)  (PTO/SB/61/PCT)  and  Petition 
for  Revival  of  an  International 
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Application  for  Patent  Designating  the 
U.S.  Abandoned  Unintentionally  Under 
37  CFR  1.137(b)  (PTO/SB/64/PCT),  into 
this  collection  from  collection  0651- 
0031  Patent  Processing  (Updating).  The 
Application  Data  Sheet,  which  was 
already  an  approved  requirement  in 
collection  0651-0032  Initiel  Patent 
Application,  was  also  added  to  0651- 
0021  due  to  a  rule  change  permitting 
some  PCT  application^  to  include  an 
Application  Data  Sheet.  In  April  2003, 
OMB  corrected  the  total  annual  (non- 
hour)  cost  figure  listed  for  this 
collection  in  the  USPTO's  inventory  so 
that  the  annualized  costs  would  be 
listed  properly  in  thousands  of  dollars. 

n.  Method  of  Collection 

By  mail  or  hand  delivery  to  the 
USPTO.  Some  communications  related 


to  PCT  appli 
submitted  to 


i<  ations  may  also  be 
:he  USPTO  by  facsimile. 


m.  Data 


OMB  Num  )er:  0651-0021. 

iVumjierfsj;  PCT  RO/lOl/134/ 
PTO-ISQO,  PCT/IPEA/ 
PCT/lB/^28,  PTO/SB/61/PCT, 

PCT/Model  of  power 
FtT/Model  of  general 


Form 
144,  PTO-1 
401, 

PTO/SB/64/I^GT 
of  attorney, 
power  of  attotney 

Type  of  Re 
currently  apj  roved 

Affected  Public 
households 
profits:  not 
the  Federal 
local,  or  triba  1 

Estimated 
379,065 


■Jew:  Revision  of  a 
collection. 
Individuals  or 
)usinesses  or  other  for- 
r-profit  institutions;  farms; 
(government;  and  State, 
governments. 
Slumber  of  Respondents: 
respi  )nses  per  year. 


-f( 


Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  from  15  minutes  (0.25  hours)  to 
8  hours  to  gather  the  necessary 
information;  prepare  the  appropriate 
form,  petition,  or  other  request;  and 
submit  the  information  to  the  USPTO. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  367,842  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $92,696,184  per  year.  The 
USPTO  expects  that  the  information  in 
this  collection  will  be  prepared  by 
attorneys.  Using  the  professional  rate  of 
$252  per  hour  for  associate  attorneys  in 
private  firms,  the  USPTO  estimates  that 
the  respondent  cost  burden  for 
submitting  the  information  in  this 
collection  will  be  $92,696,184  per  year. 


Item 


Form  No. 


Estimated 
time  for 
response 


Estimated 

annual 
responses. 


Estimated 

annual 

burden  hours 


Request  and  Fee  Calculation  Sheet  (Annex  and  Notes) 

Description/claims/drawings/abstracts  

Application  Data  Sheet 

Transmittal  Letter  to  the  United  States  Receiving  Office  (RO/ 

US). 
Transmittal  Letter  to  the  United  States  Designated/Elected 

Office  (DO/EO/US)  Concerning  a  Filing  Under  35  U.S.C. 

§371. 

PCT/Model  of  Power  of  Attorney  

PCT/Model  of  General  Power  of  Attomey  

Extensions  of  time  

Priority  documents 

Indications  Relating  to  a  Deposited  minutes  Microorganism  .. 

Response  to  invitation  to  correct  defects 

Request  for  rectification  of  obvious  errors  

Notice  of  Confirmation  of  Precautionary  Designations  

Demand  and  Fee  Calculation  Sheet  (Annex  and  Notes)  

Amendments 

Notice  Effecting  Later  Elections  

Fee  Authorization  _ 

Petitions 

Requests  to  transmit  copies  of  international  application  

Withdrawal  of  international  application/designations  of  the 

state/demands/elections/priority  claims. 

Request/authorization  to  access  international  application 

Translations 

Petition    for    Revival    of    an    International    Application    for 

PatentDesignating  the  U.S.  Abandoned  UnavoidablyUnder 

37  CFR  1.137(a). 
Petition    for    Revival    of    an    International    Application    for 

PatentDesignating   the   U.S.   Abandoned    Unintentionally 

Under  37  CFR  1.137(b). 


f  CT/RO/101 

f  /A 

t /A 

I  TO-1382 

ITO-1390 


) 
) 

I/A 
I/A 

ICT/RO/134 
I/A 
I/A 

'CT/RO/144 
'CT/IPEA/401 
I/A 

'CT/IB/328 
I/A 
I/A 
I/A 
I/A 

I/A 
I/A 

'TO/SB/61/ 
PCT 

'TO/SB/64/ 
PCT 


1  hour  

3  hours  

23  minutes 
1 5  minutes 

1 5  minutes 


1 5  minutes  , 
15  minutes  , 
15  minutes 
15  minutes 
1 5  minutes 

2  hours  

30  minutes 
1 5  minutes 
1  hour  

1  hour  

15  minutes 
15  minutes 

4  hours  

15  minutes 
15  minutes 

15  minutes 

2  hours  

8  hours  


1  hour 


Total 


42JK)0 

42^00 

3,000 

29,500 

22.385 


30,700 
3,000 

25,000 

63,000 
400 

30,000 

2,000 

260 

27,800 

15,000 
50 

15,000 
■3,000 
2,300 
5,000 

600 

16,000 

19 


651 


42,200 

126,600 

1,140 

7,375 

5,596 


7,675 

750 

6,250 

15,750 

100 

60,000 

1,000 

65 

27,800 

15,000 

13 

3,750 

12,000 

575 

1,250 

150 

32,000 

152 


651 


379,065 


367,842 


^  Same  as  title. 

Estimated  Total  Annual  Non-hour 
Respondent  Cost  Burden:  $149,320,674 
per  year.  There  are  no  capital  start-up 
costs,  maintenemce  costs,  or 
recordkeeping  costs  associated  with  this 
information  collection.  However,  this 
collection  does  have  annual  (non-hour) 
costs  in  the  form  of  translation  costs, 
filing  fees,  and  postage  costs. 


Under  the 
USPTO  may 
submitted  f( 
translated 
This  re 
costs  for  the 
translation 
question.  De  sending 
circumstanc  ;s 


tar 

into 

squire  nent 

le  p 

cf 


terms  of  the  PCT,  the 
require  documents 
a  PCT  application  to  be 
English  when  necessary, 
carries  additional 
party  to  contract  for  a 
the  documents  in 

on  the  particular 
the  documents  to  be 


translated  can  vary  greatly  in  size.  Firms 
that  perform  translation  services  do  not 
have  set  fees  for  these  services.  The  cost 
of  translating  a  document  is  dependent 
upon  the  length  of  the  document,  the 
complexity  of  the  document,  whether 
the  document  is  technical,  and  the 
languages  that  the  document  has  to  be 
translated  to  and  from.  Due  to  these 


variables,  many  finns  require  customers 
to  submit  the  documents  in  question  to 
the  firm  so  that  they  can  be  reviewed 
and  a  price  quote  prepared.  There  are 
translation  firms  that  deal  specifically 
with  translations  of  intellectual 
property.  Due  to  all  of  these  factors, 
however,  the  USPTO  cannot  precisely 
estimate  the  costs  that  parties  may  incur 
for  these  translations.  Based  on 
experience,  the  USPTO  believes  that  on 
average  the  documents  to  be  translated 
will  be  10  pages  in  length  and  that  it 
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will  cost  $150  per  page  for  the 
translation,  for  an  average  translation 
cost  of  $1,500  per  document.  The 
USPTO  estimates  that  it  receives       \ 
approximately  16,000  English 
translations  per  year.  Multiplying  the 
16,000  translation  submissions  by 
$1,500  results  in  a  total  cost  of 
$24,000,000  per  year.  Therefore,  the 
USPTO  estimates  a  total  non-hour  cost 
burden  of  $24,000,000  per  year  for 
English  translations  of  non-English 


language  documents  for  PCT 
applications. 

The  total  estimated  annual  filing  fees 
for  this  collection  are  calculated  in  the 
accompanying  chart.  The  fees  listed  in 
the  chart  represent  an  estimate  of  the 
average  fees  for  filing  the  appropriate 
items  associated  with  the  requirements 
for  an  international  application.  The 
USPTO  estimates  that'the  total  filing 
costs  associated  with  this  collection  will 
be  $125,180,420  per  year. 


Item 


Request  and  Fee  Calculafion  Sheet  (Annex  and  Notes) 

Description/ciaims/drawings/abstracts 

Application  Datasheet 

Transmittal  Letter  to  the  United  States  Receiving  Office  (HOI\JS)  ...... 

Transmittal  Letter  to  the  United  States  Designated/Elected  Office 
(DO/EO/US)  Conceming  a  Filing  Under  35  U.S.C.  §371 

PCT/Model  of  Power  of  Attomey 

PCT/Model  of  General  Power  of  Attomey 

Extensions  of  time  !^!!."!!!!!!^! 

Priority  documents " 

Indications  Relating  to  a  Deposited  Microorganism !!"" 

Response  to  invitation  to  correct  defects "^"Z. 

Request  for  rectification  of  obvious  errors  

Notice  of  Confinmation  of  Precautionary  Designations  

Demand  and  Fee  Calculation  Sheet  (Annex  and  Notes) 

Amendments ; 

Notice  Effecting  Later  Elections  ZZZ'"ZZZ'"''"'""1 

Fee  Authorization !!!"!.". 

Petitions  !."'"""".'"."' 

Requests  to  transmit  copies  of  intemational  application  ..; 

Withdrawal  of  intemational  application/designations  of  the  state/de- 
mands/elections/priority claims. 

Request/authorization  to  access  international  application 

Translations 

Petition  for  Revival  of  an  International  Application  for  Patent  Desig- 
nating the  U.S.  Abandoned  Unavoidably  Under  37  CFR  1.137(a)— 
small  entity. 

Petition  for  Revival  of  an  Intemational  Application  for  Patent  Desig- 
nating the  U.S.  Abandoned  Unavoidably  Under  37  CFR  1.137(a)— 
large  entity. 

Petition  for  Revival  of  an  Intemational  Application  for  Patent  Desig- 
nating the  U.S.  Abandoned  Unintentionally  Under  37  CFR 
1.137(b)— small  entity. 

Petition  for  Revival  of  an  Intemational  Application  for  Patent  Desig- 
nating the  U.S.  Abandoned  Unintentionally  Under  37  CFR 
1.137(b)— large  entity. 

Total ;... 

1  Same  as  title. 


Form  No. 


PCT/RO/101 

N/A 

N/A 

PTO-1382 

PTO-1390 

V) 
V) 

N/A 

PCT/RO/134 

N/A 

N/A 

PCT/RO/144 

PCT/I  PEA/401 

N/A 

PCT/IB/328 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

PTO/SB/61/ 
PCT 

PTO/SB/61/ 
PCT 

PTO/SB/64/ 
'    PCT 

PTO/SB/64/ 
PCT 


Estimated 

annual 
responses 


42,200 
42,200 
3,000 
29,500 
22,385 

30,700 
3,000 

25,000 

63,000 
400 

30,0QP 

2,000 

260 

27,800 

15,000 
50 

15.000 
3,000 
2,300 
5.000 

600 

16.000 

2 


17 


130 


521 


Fee  amount 


Estimated 

annual 
filing  costs 


$2,396.00 
0 
0 
0 
0 

0 

0 

0 
20.00 

0 

0 

0 
104.00 
778.00 

0 

0 

0 
130.00 

0 

0 

0 
0 
55.00 


110.00 


650.00 


1,300.00 


$101,111,200.00 
0 
0 
0 
0 

0 

0 
0 
1,260.000.00 
0.00 
0.00 
0.00 
27,040.00 
21,628.400.00 
0 
0 
0- 
390,000.00 
0 
0 

0 

0 
110.00 


1,870.00 


84.500.00 


677,300.00 


379.065 


125,180,420 


Customers  may  incur  postage  costs 
when  submitting  the  information  in  this 
collection  to  the  USPTO  by  mail.  The 
USPTO  estimates  that  the  average  first- 
class  postage  cost  for  a  mailed 
submission  will  be  37  cents  and  that  up 
to  379,065  submissions  will  be  mailed 
to  the  USPTO  per  year.  The  total 
estimated  postage  cost  for  this  collection 
is  $140,254  per  year. 

The  total  non-hour  respondent  cost 
burden  for  this  collection  in  the  form  of 


translation  costs,  filing  fees,  and  postage 
costs  is  $149,320,674  per  year. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 
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Dated:  September  8,  2003. 
Susan  K.  Bro%ra, 

Records  Officer,  USPTO,  Office  of  the  Chief 
Information  Officer,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
[FR  Doc.  03-23245  Filed  9-11-03;  8:45  am] 
BILLING  COOE  3S10-16-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

AvailaMllty  of  the  Record  of  Decision 
for  ttie  Los  Angeles  Air  Force  Base 
Land  Conveyance  and  Development 
Project 

action:  Notice  of  Availability  (NOA)  of 
the  Record  of  Decision  (ROD)  for  the  Los 
Angeles  Air  Force  Base  Land 
Conveyance,  Construction  and 
Development  Project,  Transfer  Portions 
of  Private  Development  in  Exchange  for 
'  Construction  of  New  Seismically  Stable 
Facilities,  Cities  of  El  Segundo  and 
Hawthorne,  Los  Angeles  County,  CA. 

SUMMARY:  The  ROD  is  based  on  a  Final 
Environmental  Impact  Statement  (FEIS) 
with  a  notice  of  availability  (NOA) 
published  on  July  3,  2003  Federal 
Register  (FR):  (Volimie  68,  Number  128) 
Page  39940)  having  a  waiting  period 
ending  August  18,  2003.  Due  to  an  error, 
EPA  issued  an  amended  NOA,  revising 
the  FR  Notice  Public  on  July  3,  2003 
stating  the  CEQ  Comment  Period 
previously  Ending  August  18^  2003  has 
been  Corrected  to  CEQ  Wait  Period 
Ending  August  4,  2003  Federal  Register: 
July  11,  2003  (Voliune  68,  Nimiber  133), 
Page  41338-41339) 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Bush,  Headquarter  United  States  Air 
Force  703-604-5264,  or  Jason  Taylor, 
Los  Angeles  Air  Force  Base,  (310)  363- 
0142. 

Pamela  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-23211  Filed  9-11-03;  8:45  am] 
BILLMO  COOE  S001-0S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Unmanned 
Aerial  Vehicles  Panel.  The  purpose  of 


the  meeting  e  to  brief  the  Air  Staff  and 

the  Joint  Staff  on  the  results  of  the 

study.  This  e  leeting  will  be  closed  to  the 

public. 

DATES:  1  Oct  )ber  2003. 

ADDRESSES: !  AFTAS  Conference 

Facility,  4th  'loor,  1560  Wilson 

Boulevard,  A  rlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 

Dwight  Pavek,  Air  Force  Scientific 

Advisory  Board  Secretariat,  1180  Air 

Force  Pentag  on,  Rm  5D982,  Washington 

DC  20330-1   80,  (703) 697-4811. 


Pamela  D.  Fitigerald 

Air  Force  Fedt  ral 
[FR  Doc.  03-2  1210 
BILUNG  CODE  S(  D1-5-P 


Register  Liaison  Officer. 
Filed  9-11-03;  8:45  am] 


DEPARTMEfIT  OF  DEFENSE 


Department 


of  the  Army 


Notice  of  Inl  snt  To  Prepare  an 
Environmerital  Impact  Statement  (EIS) 
Regarding  tfee  Proposed  Leasing  of 
Lands  at  Fort  Bliss,  Texas,  for  the 
Proposed  sling,  Construction,  and 
Operation  by  the  City  of  El  Paso  of  a 
Brackish  Wi  ter  Desalination  Plant  and 
Support  Fac  lllties 

AGENCY:  Dep  artment  of  the  Army,  DoD. 
ACTION:  Noti  :e  of  intent. 


SUMMARY:  Tl  lis  announces  the  intention 
of  the  U.S.  A  rmy  Air  Defense  Artillery 
Center  and  I  ort  Bliss  (SUAADACENFB) 
to  prepare  ai  i  EIS  regarding  the 
proposed  lei  sing  of  lands  at  Fort  Bliss, 
Texas,  for  th  b  proposed  siting, 
construction ,  and  operation  of  a 
brackish  wal  er  desalination  plant  (the 
"Project")  b; '  the  City  of  El  Paso,  Texas. 
The  purpose  of  the  EIS  is  to  evaluate  the 
environmen  al  impacts  associated  with 
the  Project. 

ADDRESSES:  A^ritten  comments  and 
requests  for  nformation  may  be 
forwarded  t(  John  F.  Barrera,  Fort  Bliss 
Directorate  (  f  Environment,  ATTN: 
ATZC-DO&  -C,  B624  Pleasonton  Road, 
Fort  Bliss,  TK  79916-6812. 
FOR  FURTHEF  INFORMATION  CONTACT:  John 
Barrera  at  (915)  568-3908. 
SUPPLEMENT  IRY  INFORMATION:  The 
Project  has  t  le  potential  to  result  in 
effects  to  th(  human  environment  in 
and  around  Fort  Bliss  and  the  El  Paso 
City  and  County  area.  The  study  area  for 
the  environihental  analysis  is  the 
eastern  half  of  El  Paso  County,  which 
includes  Fott  Bliss  and  most  of  El  Paso 
City,  as  well  as  southern  portions  of 
Dona  Ana  a]  id  Otero  Counties,  New 
Mexico.  Thi  objective  of  the  DEIS  is  to 
provide  a  p  anning  and  decision-making 
too,  serve  as  a  public  information 


service,  and  a  reference  fir  mitigation 
tracking. 

Alternatives  that  will  be  evaluated 
include  locations  for  the  Project  and 
support  facilities,  desalination 
methodologies,  and  disposal  options  for 
the  brine  water  resulting  from  the 
desalination  process. 

Issue  of  potential  significance:  The 
Hueco  Bolson  aquifer  is  a  major  soiutie 
of  water  for  Fort  Bliss  and  the  El  Paso 
Region.  This  extensive  underground 
water  resource,  located  in  large  part 
imder  Fort  Bliss  training  lands,  contains 
significant  quantities  of  brackish  water. 
Brackish  water  is  water  designated  by 
the  Environmental  Protection  Agency  as 
containing  dissolved  solids  (salts)  above 
the  drinking  water  standards.  The 
Project  is  proposed  for  the  purpose  of 
extending  the  life  of  fresh  groimdwater 
supplies  by  desalinating  this  brackish 
water  for  use  by  the  City  orf  El  Paso  and 
Fort  Bliss.  The  Project  would  help  meet 
existing  and  projected  demands  for 
potable  water  and  extend  the  life  of  the 
Hueco  Bolson  aquifer. 

The  EIS  will  include  analyses  of 
environmental  impacts  from  the 
following:  (1)  Alternative  sites  for  the 
desalination  plant  and  support  facilities; 
(2)  construction  by  the  City  of  El  Paso 
of  the  desalination  plant  and  support 
facilities  on  Fort  Bliss  at  one  of  three 
proposed  locations;  (3)  alternative 
methodologies  for  desalination;  (4) 
alternate  methodologies  for  brine 
disposal,  including  reinjection  and 
evaporation;  and  (5)  effects  of  pumping 
brackish  water  out  of  the  Hueco  Bolson. 

A  public  meeting  in  the  vicinity  of  the 
installation  and  the  general  proposed 
location  of  the  desalination  plant  will  be 
held  to  facilitate  input  to  the  EIS 
process  by  citizens  and  organizations. 
The  date  and  time  of  this  meeting  will 
be  annoimced  in  the  general  media  and 
will  be  at  a  time  and  location 
convenient  to  the  public.  To  ensure 
comments  are  fully  considered  in  the 
Draft  EIS,  comments  and  suggestions 
should  be  received  no  later  than  15  days 
following  the  meeting.  Coinments  and 
questions  may  also  be  e-mailed  to 
desaleis@bliss.anny.mil.  Additional 
information  may  also  be  obtained  at  the 
following  web  site:  www.bliss.anny.mil. 

Dated:  September  5,  2003. 
Raymond  ).  Fatz, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  and  Occupational 
Health)  OASA(IS-E). 

[FR  Doc.  03-23243  Filed  9-11-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  impact  Statement/ 
Environmental  Impact  Report  for  a 
Proposed  Marine  Terminal 
Development  at  Pier  S  In  the  Port  of 
Long  Beach,  Los  Angeles  County,  CA 

agency:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District,  DoD. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  is  considering  the 
development  of  Pier  S  Marine  Terminal 
Project  (Proposed  Action).  The 
development  of  Pier  S  would  result  in 
a  160-acre  marine  container  terminal, 
and  would  include  four  elements: 
dredging,  wharf  construction,  and 
container  cranes;  container  yard; 
terminal  buildings  and  truck  gates;  and 
an  intermodal  rail  yard. 

The  primary  Federal  concern  is  the 
dredging  and  discharging  of  materials 
.within  waters  of  the  U.S.  and  potential 
impacts  on  the  human  environment. 
Under  section  404  of  the  Clean  Water 
Act,  the  Corps  is  authorized  to  approve 
discharges  of  dredged  or  fill  material 
into  waters  of  the  U.S.  Under  Section  10 
of  the  Rivers  and  Harbors  Act,  the  Corps 
may  authorize  activities  that  could 
affect  navigable  waters.  The  Corps  is 
preparing  an  Environmental  Impact 
Statement  (EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  prior 
to  deciding  whether  or  not  to  authorize 
the  Proposed  Action.  The  Corps  may 
ultimately  make  a  determination  to 
permit  or  deny  the  Proposed  Action,  or 
permit  or  deny  alternatives  to  the 
Proposed  Action. 

Pursuant  to  the  California 
Environmental  Quality  Act  (CEQA),  the 
Port  will  seirve  as  Lead  Agency  for  the 
preparation  of  an  Environmental  Impact 
Report  (EIR)  for  its  consideration  of 
development  approvals  within  its 
jurisdiction.  The  Corps  and  the  Port 
have  agreed  to  jointly  prepare  a  Draft 
EIS/EIR  in  order  to  optimize  efficiency 
and  avoid  duplication.  The  Draft  EIS/ 
EIR  is  intended  to  be  sufficient  in  scope 
to  address  federal,  state,  and  local 
requirements  and  environmental  issues 
concerning  the  proposed  activities  and 
permit  approvals. 

TOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  EIS/EIR  can  be  answered  by 
Mr.  Joshua  Bumam,  Corps  Project 
Manager,  at  213^52-3294.  Comments 
regarding  the  scope  of  the  Draft  EIS/EIR 
shall  be  addressed  to:  U.S.  Army  Corps 


of  Engineers,  Los  Angeles  District, 
Regulatory  Branch,  ATTN:  File  Number 
1999-16479-JLB,  PO  Box  532711.  Los 
Angeles,  California  90053-2325.  Copies 
should  also  be  sent  to  Stacey  Crouch, 
Port  of  Long  Beach,  PO  Box  570,  Long 
Beach,  CA  90801-0570. 
SUPPLEMENTARY  INFORMATION: 

1.  Project  Site  and  Background 
Information.  Pier  S  is  an  approximately 
170-acre  marine  terminal  site  in  the 
Terminal  Island  Harbor  Planning 
District  of  the  Port.  The  site  was 
formerly  used  as  an  active  oil  and  gas 
production  field  from  the  1930s  until 
1999.  From  1951  to  1969,  a  portion  of 
the  site  was  leased  by  the  United  Pacific 
Resources  Corporation  (UPRC)  to  the 
now  defunct  TCL  Corporation  for  the 
disposal  of  oil  and  gas  drilling  waste  in 
shallow  impoimdments  or  "sumps." 
Testing  conducted  in  the  1980s 
indicated  that  TCL  Corporation 
disposed  of  materials  other  than  those 
permitted  under  lease  agreement. 

As  a  continuing  effort  to  remediate 
contaminated  soils  and  allow  for 
expanding  port  uses,  the  Port  and  the 
California  Department  of  Toxic 
Substances  Control  entered  into  a 
voluntar\'  cleanup  agreement  in 
September  1997  to  investigate  and 
remediate  contamination.  Several 
phases  of  subsurface  investigations 
conducted  between  1991  and  1997 
characterized  subsurface  contamination. 
The  total  voluime  of  sump  material  on 
site  was  estimated  to  be  approximately 
180,000  cubic  yards.  Chemical  analyses 
of  soil  and  shallow  groundwater 
identified  organic  and  inorganic 
contaminants. 

In  1998  and  1999,  an  EIR  for  a  marine 
container  terminal  on  Pier  S  was 
prepared.  The  Port's  Board  of  Harbor 
Commissioners  certified  the  EIR  in 
March  1999,  approving  the  Pier  S 
marine  container  terminal.  Project 
components  included:  relocation  of  oil 
facilities  and  utilities;  site  remediation; 
site  preparation;  dike  realignment; 
wharf  construction;  and  other  terminal 
facilities.  The  relocation  of  oil  facilities 
and  utilities,  site  remediation,  which 
included  investigation  and  remediation 
of  approximately  25  acres  of  sump 
material  and  contaminated 
groundwater,  and  site  preparation, 
which  included  raising  the  existing 
ground  surface  to  approximately  15  feet 
Mean  Lower  Low  Water  by  placing 
approximately  4.5  million  cubic  yards 
of  material  on  site,  have  all  been 
completed.  The  dike  realignment,  wharf 
construction,  and  terminal  facilities 
project  components  were  evaluated  in 
this  EIR. 

2.  Proposed  Action.  The  proposed 
dredge  and  fill  activities  would  take 


place  at  Pier  S  and  would  involve  dike 
realignment  and  wharf  construction 
activities.  Approximately  3,200  feet  of 
concrete  pile-supported  wharf  would  be 
constructed  as  part  of  this  project. 
Construction  of  the  wharf  would 
include  excavation  of  the  existing 
shoreline  to  straighten  the  shoreline  and 
widen  the  Cerritos  Channel  to  808  feet 
between  the  Pier  A  and  future  Pier  S 
pierhead  lines  to  accommodate  the 
passage  of  a  22  container  wide  vessel 
(approximately  188  feet  in  width) 
through  the  channel.  Widening  of  the 
Cerritos  Channel  would  create 
approximately  10.7  acres  of  new  water 
surface  area.  Wharf  excavation  would 
include  removing  approximately 
1,200,000  cubic  yards  of  material  to  be 
disposed  of  as  described  below,  driving 
approximately  1,950  concrete  piles  (up 
-to  110  feet  in  length),  and  reconstructing 
the  shoreline  with  up  to  500,000  tons  of 
imported  quany  run  and  armor  rock.  In 
addition  to  wharf  excavation, 
approximately  500,000  cubic  yards  of 
material  that  may  or  may  not  be  suitable 
for  imconfined  aquatic  disposal  would 
be  dredged  from  the  Cerritos  Channel 
for  ship  berthing.  Material  would  be 
deposited  at  agency-approved,  in-water 
and/or  upland  disposal  sites. 

Wharf  construction  may  include  rail  ' 
access,  automobile  import/export,  or  a 
multi-use  storage  area.  The  majority  of 
the  backlands  of  the  Pier  S  terminaJ  (up 
to  100  acres)  would  be  developed  for 
container  storage,  and  could  be  utilized 
without  a  DA  permit.  Both  wheeled  and 
grounded  operations  would  be  served 
by  various  terminal  equipment 
including  trucks,  yard  tractors,  reach 
stackers,  top-picks,  straddle  carriers, 
and  rubber-tired  gantry  cranes.  The 
terminal  would  include  buildings, 
facilities,  and  other  structiues  needed  to 
support  container  terminal  operations 
and  administration.  Building 
construction  is  anticipated  to  include, 
but  not  be  limited  to,  fourteen 
structures.  Two  truck  gates  (main  gate 
and  secondary  gate)  with  sign  bridges, 
raised  pedestals,  scales,  and 
infrastructure  required  to  mount  and 
operate  optical  character  recognition 
equipment  would  be  constructed  at  the 
southwest  (main  gate)  and  southeast 
(secondar>'  gate)  comers  of  the  terminaT. 
A  pedestrian  footbridge  may  also  be 
constructed  over  the  main  gate  complex. 
Truck  access  to  the  terminal  would  be 
through  the  main  gate  complex  from 
New  Dock  Street  and  through  the 
secondary  gate  from  Pier  T  Avenue.  The 
terminal  may  include  an  intermodal 
railyard  facility,  consisting  of  eight 
tracks  totaling  approximately  13,750 
lineal  feet.  The  facility  would  have  the 
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capacity  to  accommodate  two  twenty- 
car  unit  trains  (each  car  is  309  feet  long 
and  has  five,  articulated  wells  in  which 
containers  can  be  stacked  two  high). 

3.  Issues.  There  are  several  potential 
environmental  issues  that  will  be 
addressed  in  the  EIS/EIR.  Additional 
issues  may  be  identified  during  the 
scoping  process.  Issues  initially 
identified  as  potentially  significant 
include: 

1.  Geological  issues  including 
dredging  and  stabilization  of  fill  areas. 

2.  Potential  impacts  on  marine 
biological  resources,  including 
endangered  Species. 

3.  Marine  water  circulation  and  water 
and  sediment  quality. 

4.  Impacts  on  air  quality. 

5.  Traffic,  including  navigation  issues, 
and  transportation  related  impacts. 

6.  Potential  noise  impacts. 

7.  Impacts  on  public  utilities  and 
services. 

8.  Impact  on  aesthetic  resources. 

9.  Potential  impacts  on  public  health 
and  safety. 

10.  Environmental  justice  issues. 

11.  Cumulative  impacts. 

4.  Alternatives.  Alternatives  initially 
being  considered  for  the  proposed 
project  development  include  the 
following: 

a.  Marine  Container  Terminal  with 
Rail  Access  (preferred). 

b.  Marine  Container  Terminal  without 
Rail  Access. 

c.  Landfill  Alternative — construction 
of  a  new  marine  terminal  by  creating  a 
new  landfill  in  the  harbor. 

d.  Non-containerized  use  of  terminal 
(lumber,  autos). 

e.  Reduced  Wharf  and  Reduced 
Dredging  Alternative. 

f.  Non-shipping  use-park,  cruise 
terminal,  commercial  development, 
empty  container  storage. 

g.  No  Federal  action  alternative — 
construction  and  use  of  only  upland 
portions  of  the  site. 

5.  Scoping  Process.  The  Corps  and  the 
Port  will  jointly  conduct  a  scoping 
meeting  for  the  proposed  project. 
English  and  Spanish  translation  services 
will  be  provided  at  the  meeting.  The 
public  scoping  meeting  will  be  held  to 
receive  public  comment  and'assess 
public  concerns  regarding  the 
appropriate  scope  of  the  Draft  EIS/EIR. 
Participation  in  the  public  meeting  by 
(ederal,  state  an^  local  agencies  and 
other  interested  organizations  and 
persons  are  encouraged. 

Parties  interested  in  being  added  to 
the  Corps'  electronic  mail  notification 
list  for  the  Pier  S  marine  terminal 
project  or  other  projects  in  the  Port  of 
Long  Beach  can  register  at:  http:// 
www.spl.usace.army.mil/regulatory/ 


This  list  will  be  used  in 
1  lotify  the  public  about 
he  irings  and  availability  of 
notices. 

)f  Engineers  will  also  be 
th  the  U.S.  Fish  and 
Service  under  the  Endangered 
Fish  and  Wildlife 
Act,  and  with  the  National 
Fisheries  Service  under  the 
Stpvens  Act.  Additionally, 
ill  assess  the  consistency 
Action  with  the  Coastal 
Managdment  Act  and  potential 
impacts  pursuant  to 
the  Clean  Water  Act. 
blic|scoping  meeting  for  the 
will  be  held  on  September 
6  p.m,  at  the  Port  of  Long 
stration  building.  The 
Port  will  separately 
notices  of  the  meeting 
ent.  Written  comments 
until  October  10th. 
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DEPARTMEWT  OF  EDUCATION 

Submission  or  0MB  Review; 
Comment  R(  quest 

agency:  Dep  irtment  of  Education. 
SUMMARY:  THe  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  fciformation  Officer,  invites 
comments  oi  the  submission  for  OMB 
review  as  rec  uired  by  the  Paperwork 
Reduction  A  :t  of  1995. 
DATES:  Intere  sted  persons  are  invited  to 
submit  comr  lents  on  or  before  October 
14,  2003. 

ADDRESSES:   Vritten  comments  should 
be  addressee  to  the  Office  of 
Information  md  Regulatory  Affairs, 
Attention:  K  iren  Lee,  Department  of 
Education.  C  ffice  of  Management  and 
Budget,  725  1 7th  Street.  NW..  Room 
10235,  New  executive  Office  Building, 
Washington,  DC  20503,  or  should  be 
electronicall  y  mailed  to  the  Internet 
address  Kan  n_Lee@omb.eop.gov. 
SUPPLEMENTi  iRY  INFORMATION:  Section 
3506  of  the  I  aperwork  Reduction  Act  of 
1995  (44  U.S  .C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 


(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  8,  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  Reinstatement. 

Title:  Private  School  Universe  Survey. 

Frequency:  Biennially. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  28,800. 
Burden  Hours:  9,600. 

Abstract:  The  Private  School  Universe 
Survey  is  collected  every  two  years  to 
create  a  universe  of  private  K-12 
schools.  Information  includes  types  of 
schools,  length  of  school  year  and 
school  day,  and  numbers  of  students. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2299.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 


I 

I 


complete  title  of  the  information 
collection  when  making  yoiir  request. 
Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Katrina  Ingalls  at 
her  e-mail  address 

Katrina.lngalls@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  03-23230  Filed  9-11-03;  8:45  am] 
BILUNG  CODE  400(M)1-P 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Commeht  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
14,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503,  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
FederaUaw,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 


Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  8.  2003. 
Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group,  Office  oflhe  Ciiief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Student  Exchange 
Questionnaire. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  200.  Burden  Hours: 
100. 

Abstract:  The  Fund  for  the 
Improvement  of  Postsecondary 
Education  (FIPSE)  proposes  to  establish 
a  post-experience  student  exchange 
questionnaire  to  ensure  that  the 
appropriate  information  and  data  is 
collected  regarding  student  experience 
abroad. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  fi-om  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  nimiber  2285.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@edgov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  mciking  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FRDoc.  03-23231  Filed  9-11-03;  8:45  amj 

BILLING  CODE  4000-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

North  Hartland.  LLC,  et  al.;  Electric 
Rate  and  Corporate  Filings 

September  3,  2003. 

The  following  filings  have  been  made 
\yith  the  Commission.  The  filings  are 
listed  in  ascending  ordef  within  each 
docket  classification. 

1.  North  Hartland,  LLC 

[Etocket  No.  EL03-2 15-000] 

Take  notice  that  on  August  22,  2003 
North  Hartland,  LLC  (North  Hartland) 
filed  an  amended  complaint  alleging 
that  Central  Vermont  Public  Service 
Corporation  has  violated  its  obligations 
under  The  Public  Utility  Regulatory 
Policy  Act  of  1978  (PURPA)  and  seeking 
Commission  enforcement  of  PURPA. 

Comment  Date:  September  18,  2003. 

2.  Allegheny  Power 

(Docket  No.  ER03-309-005] 

Take  notice  that  on  August  28,  2003, 
Allegheny  Energy  Service  Corporation, 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company,  doing  business  as  Allegheny 
Power  (Allegheny  Power),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  compliance 
filing  in  response  to  the  Commission's 
July  29,  200;  Order  in  PJM 
Interconnection,  L.L.C.  et  al.,  104  FERC 
H    61,154.  Allegheny  Power  respectfully 
requests  that  tlie  Commission  accept  the 
revised  Interconnection  and  Operating 
Agreement  to  become  effective 
December  20,  2002. 

Allegheny  Power  states  that  a  copy  of 
this  filing  has  been  served  on  all  parties 
identified  on  the  official  service  list, 
Public  Utilities  Commission  of  Ohio,  the 
Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  Virginia  State 
Corporation  Commission  and  the  West 
Virginia  Public  Service  Commission. 

Comment  Date:  September  18,  2003. 

3.  Moraine  Wind  LLC 

[Docket  No.  ER03-951-002] 

Take  notice  that  on  August  28,  2003, 
Moraine  Wind  LLC  (Moraine  Wind) 
filed  substitute  sheets  to  its  Market- 
Based  Rate  Schedule  (the  Schedule) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  on  June  12, 
2003.  The  amendments  are  made  in 
accordance  with  the  directive  in  the 
Commission's  Order  dated  July  17, 
2003,  which  required  a  change  to  the 
wording  of  the  Schedule  to  conform  to 


53728 


Federal  Register /Vol.  68,  No. 


Conunission  precedent  and  practice 
regarding  affiliate  transactions  [see  101 
FERCI    61.331). 
Comment  Date:  September  18,  2003. 

4.  St.  Paul  Cogeneration,  LLC 

[Docket  No.  ER03-1 2 12-001] 

Take  notice  that  on  August  28.  2003, 
St.  Paul  Cogeneration,  LLC  (St.  Paul) 
tendered  for  filing  an  errata  to  correct 
the  pagination  of  their  Code  of  Conduct 
in  their  Application  for  market-based 
rate  authority  filed  on  August  14,  2003 
in  Docket  No.  ER03-1 2 12-000. 

Comment  Date:  September  18.  2003. 

5.  Liberty  Electric  Power,  LLC 

[Docket  No.  ER03-1226-O00] 

Take  notice  that  on  August  19,  2003. 
Liberty  Power,  LLC  (Liberty)  filed  a 
Notice  of  Cancellation  of  Service 
Agreement  No.  1  under  FERC  Electric 
Tariff  No.  1,  which  is  a  Tolling 
Agreement  between  Liberty  and  PG&E 
Energy  Trading  "Power,  L.P. 

Comment  Date:  September  15,  2003. 

6.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-1 260-000] 

Take  notice  that  on  August  27.  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  regulations,  18  CFR  35.13 
(2002),  submitted  for  filing  a  second 
revised  Interconnection  and  Operating 
Agreement  among  CM  Transmission, 
LLC,  the  Midwest  ISO  and  Northern 
States  Power  Company  d/b/a  Xcel 
Enei^. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  served  on  the  CM 
Transmission,  LLC  emd  Northern  States 
Power  Company  d/b/a  Xcel 
Energy. Comment  Date:  September  17, 
2003. 

7.  Tampa  Electric  Company 

[Docket  No.  ER03-1 261-000) 

Take  notice  that  on  August  28,  2003, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  rate 
schedule  sheets  showing  amendment  of 
an  exhibit  to  the  contract  for 
interchange  service  between  Tampa 
Electric  and  Florida  Power  Corporation 
(FPC).  Tampa  Electric  states  that  the 
amendment  reflects  a  sale  by  Tampa 
Electric  to  FPC  of  a  segment  of 
transmission  line  that  interconnects 
their  respective  systems.  Tampa  Electric 
proposes  that  the  revised  rate  schedule 
sheets  be  made  effective  on  August  14, 
2003. 

Tampa  Electric  states  that  copies  of 
the  filing  have  been  served  on  FPC  and 
the  Florida  Public  Service  Commission. 


177 /Friday,  September  12,  2003 /Notices 


Comment  I  tote:  September  18,  2003. 

8.  Metropolit  m  Edison  Company 

[Docket  No.  ER  33-1262-000] 

Take  notic(  that  on  August  28,  2003, 
Metropolitan lEdison  Company  (Met-Ed), 
on  behalf  of  itself  and  PPL  Electric 
Utilities  Corporation  (PPL  Electric), 
submitted  foi  filing  a  revised 
Interconnect!  an  Agreement  between 
Met-Ed  and  F  PL  Electric  (Agreement). 
Met-Ed  states  that  the  Agreement  has 
been  revised  )y  the  addition  of  a  "First 
Supplementa  Agreement"  and  the 
"Second  Sup  jlemental  Agreement"  and 
has  been  red(  signated  as  First  Revised 
Service  Agret  ment  No.  941  under  the 
PJM  Intercon  lection,  LLC  (PJM)  open 
access  transn  ission  tariff. 

Met-Ed  stai  es  that  copies  of  this  filing 
have  been  sei  ved  on  PPL  Electric,  PJM 
and  regulatoi  s  in  the  state  of 
Pennsylvanic . 

Comment  1  )ate:  September  18,  2003. 

9.  PPL  Electr  c  Utilities  Corporation 

[Docket  No.  EF  03-1263-000] 

On  August  28,  2003,  PPL  Electric 
Utilities  Corf  oration  (PPL  Electric)  and 
Northamptor  Generating  Company,  L.P. 
(Northampto  i)  filed  with  the  Federal     ' 
Energy  Regul  atory  Commission 
(Commission )  an  amendment  to  PPL 
Electric's  Rate  Schedule  FERC  No.  112, 
which  is  a  Tiansmission  Service 
Agreement  h  Jtween  PPL  Electric  and 
Northamptoi . 

PPL  Electr  c  states  that  a  copy  of  this 
filing  has  bee  n  provided  to 
Northamptoi . 

Comment ,  ?ate;  September  18.  2003. 

Standard  Pai  agraph 

Any  persoi  i  desiring  to  intervene  or  to 
protest  this  f  ling  should  file  with  the 
Federal  Ener  ;y  Regulatory  Commission, 
888  First  Str(  et,  NE.,  Washington,  DC 
20426,  in  ac(  ordance  with  Rules  211 
and  214  of  til  e  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385. 214^   Protests  will  be 
considered  h  y  the  Commission  in 
determining  jhe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  p  arties  to  the  proceeding. 
Any  person  i  vishing  to  become  a  party 
must  file  a  n;  otion  to  intervene.  All  such 
motions  or  p  rotests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applic  able,  must  be  served  on  the 
applicant  an  i  on  any  other  person 
designated  o  i  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission  s  Web  site  at  http:// 
www.ferc.go  r ,  using  the  "FERRIS"  link. 
Enter  the  doi  :ket  number  excluding  the 
last  three  dij  its  in  the  docket  number 
filed  to  accei  s  the  document.  For  - 


assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23253  Filed  9-11-03;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[ER-FRL-6643-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Envirormiental 
ReviewProcess  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  conunents  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  04,  2003  (68  FR 
16511). 

Draft  EISs 

ERP  No.  D-AFS-E65065-KY  Rating 
EC2,  Daniel  Boone  National  Forest  Land 
and  Resource  Management  Plan 
Revision,  Implementation,  Winchester, 
several  counties,  KY. 

Summary:  EPA  has  environmental 
concerns  related  priiharily  to  water 
quality  improvement  goals  and 
objectives  for  the  National  Forest.  EPA 
recommends  inclusion  of  several  forest- 
wide  goals,  objectives  and  standards  to 
improve  water  quality  and  identifies 
individual,  watershed-specific,  and 
management  prescriptions  for 
implementation. 

ERP  No.  D-AFS-E65087-AL  Rating 
LO,  Forest  Health  and  Restoratioji 
Project,  Proposal  to  Determine  the 
Desired  Future  Conditions  of  allExisting 
Loblolly  Pine  Stands,  National  Forests 
in  Alabama,  Bankhead  National  Forest, 
Winston.Lawrence  and  Franklin 
Counties,  AL. 

Summary:  EPA  supports  efforts  to 
restore  native  upland  hardwood  forests 
and  pine-oak  woodlands.  EPA  has  no 
objections, te4his  project,  provided 
mitigation  measures  and  monitoring 
programs,  as  described  in  the  DraftiEIS, 
are  implemented. 


ERPNo.  D-AFS-J65388-UT  Rating 
EC2,  North  Rich  Cattle  Allotment, 
Grazing  Authorization.Implementation, 
Logan  District,  WaSatch-Cache 
NationalNational  Forest,  Cache  and 
Rich  Counties,  UTCounties,  UT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  from  livestock  grazing  and 
motorized  recreation  to  wetlands, 
streams  and  riparian  zones,  pathogens 
in  streams,  springs  and  ponds  that  are 
habitat  for  boreal  toad  (ESA  candidate 
species)  and  rare  Bonneville  cutthroat 
trout.  EPA  recommended  the  Proposed 
Action  be  modified  to  eliminate  grazing 
impacts  near  important  aquatic 
resources. 

ERPNo.  D-AFS-L65419-ID Rating 
EC2,  Upper  and  Lower  East  Fork  Cattle 
and  HorseAllotment  Management  Plans, 
Revision  of  Allotment  Plans  to  Allow 
Permitted  LivestockGrazing,  National 
Forest  System  Lands,  Sawtihooth  and 
Challis  National  Forests,  Custer  County, 
ID. 

Summary:  EPA  expressed 
environmental  concerns  with  adverse 
impacts  to  riparian  zones  and  aquatic 
habitat  from  grazing.  The  final  EIS 
should  contain  measures  to  restore  and 
protect  critical  habitat  in  the  project 
area.  The  final  EIS  should  offer  a  full 
range  of  alternatives  to  meet  a  well 
defined  purpose  and  need. 

ERPNo.  D-AFS-L65424-ID Rating 
EC2,  North  End  Sheep  Allotment 
Management  Plan  (AMP)Re vision, 
Authorization  of  ContinuedLivestock 
Use,  Caribou-Targhee  NationalForest, 
Soda  Springs  Ranger  District,  Caribou 
and  Bonneville  Counties,  ID. 

Summary:  EPA  recommends  that  a 
broader  range  of  action  alternatives  be 
considered  in  the  final  EIS  to  meet  the 
Purpose  and  Need  of  the  project.  EPA 
recommends  that  the  final  EIS  further 
analyze  the  cumulative  effects, 
especially  related  to  grazing,  mining, 
and  other  recreational  activities  that 
may  continue  to  degrade  aquatic  habitat. 

ERPNo.  D-FHW-G40175-TX Rating 
LO,  TX-45  Highway  Southeast  Study,  I- 
35  south  at  Farm-to-Market  Road-1327 
to  TX-130/US  183,Local  Regional 
Enhancements  to  the 
NationalTransportation  Systems, 
Funding  and  Right-of-WayPermit 
Issuance,  Travis  County,  TX. 

Summary:  EPA  has  no  objections  to 
the  preferred  alternative. 

ERP  No.  D-FRC-E03010-FL  Rating 
EC2,  Ocean  Express  Pipeline  Project, 
Construction.Operation  and 
Maintenance  of  an  Interstate  NaturalGas 
Pipeline  extending  from  the  Exclusive 
EconomicZone  (EEZ)  boundary  between 
the  United  States  and  the  Bahamas, 
(Docket  No.  CP02-O90-O01-1)  Plan  of 
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Operations  Approval,  NPDES  and  U.S. 
Army  COE  Section  10  and  Possible  404 
Permits,  Broward  County,  FL. 

Summary:  EPA  expressed 
environmental  concern  about  potential 
impacts  to  Florida  nearshore  corals/ 
hardbottoms  and  onshore  mangrove 
wetlands  and  the  imcertainty  of 
successful  Horizontal 
DirectionalDrilling  crossings.  Impact 
verification  and  a  better  mitigation  plan 
to  include  a  relocation  plan  for  corals/ 
hardbottoms  was  requested. 

ERPNo.  D-IBW-G36155-TX Rating 
EC2,  Lower  Rio  Grande  Flood  Control 
Project,Alternative  Vegetation 
Maintenance  Practiceslmpacts, 
Implementation,  Portions  of  the 
RioGrande,  Cameron,  Hidalgo  and 
Willacy  Counties,  TX. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  jurisdictional  wetland  impacts 
and  requested  additional  information  on 
this  issue. 

ERPNo.  D-NPS-E65066-NC Rating 
LO,  Proposed  Land  Exchange  between 
the  National  ParkService  and  the 
Eastern  Band  of  Cherokee 
Indians,Exchange  of  Land  Known  as 
Ravensford  Site  for  Land  Known  as 
Waterrock  Knob  Site,  Great 
SmokyMountains  National  Park, 
Cherokee,  Graham, Jackson,  Macon, 
Swain  Counties,  NC. 

Summary:  EPA  supports  the  143-acre 
Revensford  site  exchange  for  the 
Waterrock  Knob  site;  this  reduced-acre 
site  exchange  would  most  protect  most 
of  the  alluvial  forest  adjacent  to  the 
Oconaluftee  River  that  constitutes  the 
100-year  floodplain.  EPA  also  suggested 
design  modifications  be  considered  that 
would  minimize  impacts  to  all  100-year 
floodplain  areas. 

ERP  No.  D-TVA-E39062-00  Rating 
EC2,  Programmatic  EIS — Tennessee 
Valley  AuthorityReservoir  Operations 
Study,  Implementation,TN,  AL,  KY,  GA, 
MS,  NC  and  VA. 

Summary:  EPA  expressed 
environmental  concerns  over  the 
potential  water  quality  impacts 
associated  with  the  "policy 
alternatives"  and  recommended 
potential  modifications  to  the 
alternatives  and  inclusion  of  mitigation 
measures. 

ERP  No.  D-USN-Kl  1035-CA  Rating 
EC2,  Military  Family  Housing  (MFH)  in 
the  San  DiegoRegion,  Construction  of 
1,600  MFH  Units,  ThreeMFH  Sites  are 
Located  in  the  Marine  Corps  AirStation 
(MCAS),  Miramar  in  the  City  of  San 
Diego,San  Diego  County,  CA. 

Summary:  EPA  raised  environmental 
concerns  with  potential  impacts  to 
aquatic  resources  regulated  under 
Clean  Water  Act  section  404.  EPA  asked 


that  the  Final  EIS  and  Record  of 
Decision  incorporate  pollution 
prevention  measures  to  reduce  adverse 
mitigation  to  reduce  construction- 
related  air  pollution. 

Final  EISs 

ERPNo.  F-AFS-J65368-UT Duck 
Creek— Swains  Access  (Duck/Swains), 
Management  Project,  Wildlife  Habitat, 
Soil  and  Watershed  Conditions  and 
Motorized  Vehicle  Use  Management 
Improvements,  Dixie  National  Forest, 
Cedar  City  Ranger  District,  Iron,  Garfield 
and  Kane  Counties,  UT. 

Summary':  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERPNo.  F-AFS-J65370-MT 
Management  Area  11  Snowmobile  Use 
Areas  on  the  Seeley  Lake  Ranger 
District,  Implementation.  Lola  National 
Forest,  Missoula  and  Powell  Counties, 
MT. 

Summary:  EPA  did  not  identify  any 
potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal  but  recommended  instituting 
monitoring  and  enforcement  to  prevent 
snowmobile  use  in  unauthorized  areas. 

ERPNo.  F-AFS-f65372-COTrout- 
West  Hazardous  Fuels  Reduction 
Project,  Proposed  Action  to  Reduce 
Fuels,  Pike-San  Isabel  National  Forest, 
Trout  and  West  Creek  Watersheds. 
Teller,  El  Paso  and  Douglas  Counties, 
CO. 

Summary:  The  final  EIS  reflects 
project  changes  made  to  address  EPA's 
concerns  including  measures  to 
minimize  impacts,  retention  of  thermal 
cover, and  road  density  reduction. 
However.  EPA  continues  to  have 
environmental  concerns  about 
landscape-level  impacts  to  aquatic 
resources  and  terrestrial  habitat 
fragmentation. 

ERPNo.  F-AFS-J65377-CO 
Missionary  Ridge  Burned  Area  Timber 
Salvage  Project,  Timber  Harvesting,  San 
Juan  National  Forest  north  of  Durango, 
LaPlata  County,  CO. 

Summanr  EPA  has  environmental 
concerns  about  (1)  soil  erosion,  soil 
disturbance,  and  soil  compaction;  (2) 
runoff  and  potential  degradation  of 
water  quality  and  habitats  in  streams 
and  affected  reservoirs;  (3) 
sedimentation  of  streams  and  water- 
storage  reservoirs:  (4)  fish  and  wildlife 
impacts  to  sensitive  species;  and  (5)  the 
potential  to  establish  and  spread 
noxious  weeds. 

ERP  No.  F-AFS-L65340-AK  Finger 
Mountain  Timber  Sales,  Timber 
Harvesting,  Implementation,  U.S.  Coast 
Guard,  NPDES  and  U.S.  Army  COE 
Section  10  and  404  Permits.  Tongass 
National  Forest,  Sitka  Ranger  District, 
AK. 
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Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERPNo.  F-AFS-L65393-WA  Gardin— 
Taco  Ecosystem  Restoration  Projects, 
Implementation,  Vegetative  Restoration, 
Road  Closures,  and  Decommissioning, 
and  other  Road  Improvements,  Colville 
National  Forest,  Newport  Ranger 
District,  Pend  Oreille  and  Stevens 
Counties,  WA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv. 

ERP  No.  F-FHW-D403 12-00  ' 
Peimsylvania  Tumpike/I-95 
Interchange  Project.  Pennsylvania 
Turnpike  (1-276)  and  1-95  in  Buck 
County.  PA  Connection  with  Proposed 
Interstate  Improvements  Extending  east 
into  Burlington  County,  NJ. 

Summary:  EPA  has  no  objections  with 
the  preferred  alternative.  EPA  requests 
that  the  project  team  continue  to  work 
closely  with  the  appropriate  resource 
agencies  to  ensure  incorporation  of  any 
changing  environmental  conditions  as 
the  project  proceeds. 

ERP  No.  F-USN-D52000-00 
Introduction  of  F/A  18  E/F  (Super 
Hornet)  Aircraft.  Replacing  the  F-14 
(TOMCAT)  and  F/X-18  C/D  (Hornet) 
Aircraft.  Homebasing  and  Operation. 
Possible  Homebase  sites  include  Naval 
Air  Station  (NAS)  Oceana,  VA;  Marine 
Corps  Air  Station  (MCAS)  Beaufort,  SC 
and  MCAS  Cherry  Point,  NC 

Summary:  EPA  has  determined  that 
the  Department  of  the  Navy  has 
adequately  addressed  its  comments 
within  the  FEIS. 

Dated:  September  9.  2003. 
Ken  Mitteiholtz, 

Environmental  Protection  Specialist,  Office 

of  Federal  Activities. 

[FR  Doc.  03-23306  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIftONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6643-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://wwv,'.epa.gov/ 

compliance/nepa/ . 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  September  1,  2003  Through 
September  5,  2003 

Pursuant  to  40 .CFR  1506.9. 

EIS  No.  030406,  Final  EIS,  NFS,  VA, 
Green  Spring  Colonial  National 
Historical  Park  Management  Plan, 
Implementation,  James  City  Coimty, 
VA,  Wait  Period  Ends:  October  14, 


2003,  Contat:t 
597-6486. 
on  the 


:  Kathryn  Schlegel  (215) 
document  is  available 
Internet  at:  http:// 


This 


www.nps.ga  vicolo 
EIS  No.  0304W  ~ 
Central  and 
Sound  Dredied 
Sites,  Desig]  lation 
Comment  P(  triod 
2003,  Contai:t 
918-1538. 
on  the  Internet 


Reso  urce 


wwv\'.epa 
EIS  No.  0304Cfp 

Black  Rock 

Emigrant  Trails 

Area  (NCA) 

Wilderness 

Lands 

Implementalion 

Wait  Period 

Contact:  Da' ' 

1500. 
EIS  No.  0304fl|9 

Mission  Bnjsh 

Vegetation, 

Recreation 

Treatments 

National  Fotests 

Ranger  Dist  ict 

Comment  P  ;riod 

2003,  Contabt 

267-5561 

on  the  Inteiiiet 

wwiwfs.fed. 

manage/ne, 
EIS  No.  0304 

Frank  Church 

Wilderness 

Implement*ion 

Managemer  t 

Resource, 

Payette 

Forests,  ID. 

27,  2003,  C 

756-5131. 
EIS  No.  0304. 

Wvoming  Ffcrest 

(KP  39.5  to 


,  Draft  EIS,  EPA,  CT,  NY, 
Western  Long  Island 
Material  Disposal 
CT  and  NY, 
Ends:  October  27. 
Ann  Rodney  (617) 
is  document  is  available 

at:  http:// 
region  1. 

,  Final  EIS,  ELM,  NV, 
Desert-High  Rock  Canyon 
National  Conservation 
and  Associated 
and  Other  Contiguous 
Management  Plan, 
Great  Basin,  NV, 
Ends:  October  14,  2003, 
id  C.  Cooper  (775)  623- 


i.gav/, 


Slite 


of  the 

Joseph  Higl 
for  18.6  mi 
Montana 
WY,  Wait 
2003,  Cont 
716-2997. 

EIS  No.  0304 
Juncrock 
Forest  Veg(  I 
Forest,  B 
County,  OF 
October  27 
Nelson  (54 

EIS  No.  0304 
Emigrant 
Reconstruc 
Operate  1 


Draft  EIS.  AFS,  ID, 
Project,  Proposes 
HVildlife  Habitat, 
nd  Aquatic  Improvement 
Idaho  Panhandle 
Bonners  Ferry 
Bounty  County,  ID, 
Ends':  October  27, 
Doug  Nishek  (208) 
his  document  is  available 

at:  http:// 
js/outernet/ipnf/eco/ 
la/index.html. 

Final  EIS.  AFS,  ID. 
River  of  No  Return 
FC-RONRW). 

for  the  Future 
of  Land  and  Water 
Bttterroot.  Boise.  Nez  Perce, 
and  Salmon-Challis  National 
Wait  Period  Ends:  October 
ntact:  Ken  Worting  (208) 


10, 


1.  Final  EIS,  FHW,  WY, 

Highway  4  U.S.  212 
CP  69.4)  the  Beartooth 
Highway,  A  Portion  Proposed  for 
Reconstruc  ion  begins  7.1  miles  east 
Junction  of  WY-296  (Chief 
way)  and  Proceeds  East 
?s  to  the  Wyoming/ 
Line,  Park  County, 
P  eriod  Ends:  October  14, 
ct:  Jennifer  Corwin  (303) 


2.  Draft  EIS.  AFS,  OR. 
Timber  Sale  Project,  Treat 

ation,  MT.  Hood  National 
Ranger  District,  Wasco 
Comment  Period  Ends: 
2003,  Contact:  Becky 
) 467-2291. 

3.  Draft  EIS,  AFS,  CA, 
ilderness  Dams  Project, 
,  Repair,  Maintain  and 

2tDams;  Snow,  Bigelow, 


ar  Dw 


V 


Huckleberry,  Emigrant  Meadow, 
Middle  Emigrant,  Emigrant,  Leighton,  " 
Long,  Lower  Buck,  Y-Meadow  and 
Bear,  Stanislaus  National  Forest, 
Summer  Ranger  District,  Tuolumne 
County,  CA,  Comment  Period  Ends: 
October  27,  2003,  Contact:  John  J. 
Maschi  (209)  532-3671.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed. us/r5/stanislaus. 

EIS  No.  030414.  Draft  EIS.  HUD.  WA, 
Tacoma  Housing  Authority  (THA) 
HOPE  VI  Salishan  Redevelopment 
Project,  Revitalize  the  Community 
Neighborhood  and  Housing  in  the 
Area,  Funding,  NHPA  Section  106, 
NPDES  Permit,  City  of  Tacoma,  WA. 
Comment  Period  Ends:  October  27, 
2003,  Contact:  Karie  Hayashi  (253) 
591-5387. 

EIS  No.  030415.  Final  EIS.  AFS.  AK. 
Madan  Timber  Sale,  Implementation, 
Tongass  National  Forest,  Wrangell 
Ranger  District,  COE  Section  404 
Permit  and  NPDES  Permit,  AK,  Wait 
Period  Ends:  October  14,  2003, 
Contact:  Richard  Cozby  (907)  874- 
7572. 

Amended  Notices 

EIS  No.  030337.  Third  Draft  EIS.  AFS, 
OR.  Mt.  Ashland  Ski  Area  Expansion, 
Site  Specific  Project,  Maintenance 
and  Enhancements  of  Environmental 
Resources,  Implementation,  Special 
Use  Permit,  Ashland  Ranger  District, 
Rogue  River  National  Forest  and  Scott 
River  Ranger  District,  Klamath 
National  Forest,  Jackson  County.  OR, 
Comment  Period  Ends:  October  23, 
2003,  Contact:  John  Schuyler  (541) 
482-3333. 
Revision  of  FR  Notice  Published  on  7/ 

25/2003:  CEQ  Comment  Period  Ending 

9/23/2003  has  been  Extended  to  10/23/ 

2003. 

Dated:  September  9;  2003.      . 

Ken  Mitteiholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

[FR  Doc.  03-23307  Filed  9-11-03;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6643-8] 

Public  input  Requested  on  the 
Proposed  Yucaipa  Valley  Water 
District's  Regional  Non-Potable  Water 
Distribution  System  Project,  Yucaipa, 
CA 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Intent  to  initiate  the 
scoping  phase  for  public  input  in 


advance  of  preparing  an  Environmental 
Impact  Statement  (EIS)  to  fund  the 
construction  of  a  non-potable  water 
distribution  system.  The  source  of  the 
non-potable  water  would  come  from 
fovu-  sources:  (1)  A  mixture  of  advanced 
tertiary  treated  wastewater  (recycled 
water)  generated  at  the  Henry  N. 
Wochholz  Wastewater  Treatment  Plant 
(WWTP);  (2)  untreated  surface  water;  (3) 
untreated  imported  water  from  the  State 
Water  Project;  and  (4)  non-potable 
groundwater  pumped  from  the  Yucaipa 
Management  Zone  Groundwater  basin 
to  a  lesser  degree.  Currently,  the 
Yucaipa  Valley  Water  District  (District) 
discharges  approximately  3.0  million 
gallons  per  day  (mgd)  of  tertiary  treated 
wastewater  into  San  Timoteo  Creek 
from  the  WWTP  via  an  outfall  located 
approximately  1.5  miles  upstream  of 
Redlands  Boulevard.  Some  or  all  of  the 
tertiary  treated  effluent  would  be 
withdrawn  from  San  Timoteo  Creek  for 
use  within  the  non-potable  water 
distribution  system. 
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Purpose:  In  accordance  with  Section 
15082  of  California  Environmental 
Quality  Act  (CEQA)  Guidelines,  the 
District  is  the  lead  agency  in  the 
preparation  of  an  Environmental  Impact 
Report  (EIR)  for  the  proposed  Regional 
Non-Potable  Water  Distribution  System 
Project.  In  accordance  with  Section 
1501.7  and  1508.22  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
U.S.  EPA  is  the  lead  agency  in  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS).  The  District  and  EPA 
are  coordinating  to  prepare  a  joint  EIR/ 
EIS. 

For  Further  Information,  to  Submit 
Comments,  and  To  Be  Placed  on  a 
Project  Mailing  List,  Contact:  Ms. 
Elizabeth  Borowiec,  U.S.  Environmental 
Protection  Agency,  Mail  Code  WTR-4, 
75  Hawthorne  Street,  San  Francisco, 
California,  94105-3901,  Telephone: 
(415)  972-3419  or  PaK:  (415)  947-3537 
or  E-mail  at 
borowiec.elizabeth@epa.gov. 

Summary:  This  Notice  is  to  announce 
EPA  and  the  District's  intention  to 
collect  public  comment  in  advance  of 
preparing  an  EIS. 

Need  for  Action:  The  Yucaipa  Valley 
Water  District  is  dependent  on  local 
groundwater  sources,  surface  water  and 
imported  water  to  meet  the  potable 
water  demands  of  its  customers. 
Currently,  these  groundwater  basins  are 
experiencing  an  overdraft  of  3.000  acre- 
feet  per  year.  The  proposed  project 
would  reduce  the  demand  for  potable 
water  by  up  to  1,300  acre-feet  per  year 
under  existing  conditions. 


Alternatives:  The  following  proposed 
alternatives  have  been  tentatively 
defined: 

1.  "Proposed  Project"— A  total  of 
approximately  126,100  linear  feet  of 
pipeline,  eight  reservoirs  and  four  pump 
stations  would  be  constructed, 
maintained  and  operated  to  distribute 
non-potable  water  to  markets  identified 
in  the  Water  Master  Plan  as  Phase  I  and 
II  customers.  Approximately,  9,600 
linear  feet  of  pipeline  would  be 
constructed  to  discharge  water  to  San 
Timoteo  Creek  at  the  Live  Oak  Road 
bridge  crossing.  Also,  one  existing 
reservoir  (H-1)  located  near  the 
proposed  Casa  Blanca  golf  course  would 
be  converted  from  potable  to  non- 
potable  water  storage,  maintained  and 
operated  by  the  District  as  part  of  the 
non-potable  water  distribution  system. 

2.  "A  Reduced  Distribution  System 
Alternative"— A  total  of  39,900  linear 
feet  of  pipeline  and  two  reservoirs 
would  be  constructed  to  distribute  non- 
potable  water  to  markets  identified  in 
the  Water  Master  Plan  as  Phase  I 
customers.  Approximately,  9,600  linear 
feet  of  pipeline  would  be  constructed  to 
discharge  water  to  San  Timoteo  Creek  at 
the  Live  Oak  Road  bridge  crossing.  Also, 
one  existing  reservoir  (H-1)  located  near 
the  proposed  Casa  Blanca  golf  course 
would  be  converted  from  potable  to 
non-potable  water  storage,  maintained 
and  operated  by  the  District  as  part  of 
the  non-potable  water  distribution 
system. 

3.  "A  No-Project  Alternative" — 
Construction  of  a  non-potable  water 
distribution  system  would  not  occiu. 

Scoping:  EPA  is  requesting  written 
comments  from  federal,  state,  and  local 
governments,  industry,  non- 
governmental organizations,  and  the 
general  public  on  the  need  for  action, 
the  range  of  alternatives  considered,  and 
the  potential  impacts  of  the  alternatives. 
Scoping  comments  will  be  accepted  for 
30  days,  beginning  with  the  date  of  this 
Notice.  A  public  scoping  meeting  is 
scheduled  for  this  proposed  project  on 
September  29,  2003  at  6:00  pm  at  the 
Yucaipa  Valley  Water  District  at  12770 
Second  Street  in  Yucaipa,  California. 
Because  of  the  time  limits  provided  by 
State  law.  responses  should  be  sent  at 
the  earliest  possible  date,  but  not  later 
than  October  14.  2003. 

Estimated  Date  of  Draft  EIS  Release: 
Spring  2004. 

Dated:  September  8.  2003. 
Janet  Bearden, 

Environmental  Protection  Specialist, 
Environmental  Protection  Agencv. 
[FR  Doc.  03-23308  Filed  9-11-03;  8:45  am] 
BILLING  CODE  6S60-40-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0171;  FRL-7323-3] 

Region  ill  Urtran  initiative  Grants; 
Notice  of  Availability 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  Region  III  is  announcing 
the  availability  of  approximately 
$60,000  in  fiscal  year  (FY)  2003  grant/ 
cooperative  agreement  funds  under 
section  20  of  the  Federal  Insecticide, 
Fimgicide.  and  Rodenticide  Act  (FIFRA) 
as  amended,  for  grants  to  non-profit 
groups,  including  commodity  groups/ 
associations  and  farmers'  groups.  State 
agencies.  Tribal  governments, 
cooperative  extensions,  universities, 
and  institutes  of  higher  learning  for 
public  education,  training,  monitoring, 
demonstration,  and  studies. 

DATES:  Proposals  must  be  postmarked 
by  October  3,  2003. 

ADDRESSES:  Proposals  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier  to  Patima  El  Abdaoui  at 
the  address/e-mail  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fatima  El  Abdaoui.  Environmental 
Protection  Agency.  Region  III,  Mail  code 
3WC32.  Waste  &  Chemicals 
Management  Division,  1650  Arch  Street, 
Philadelphia.  PA  19103-2029; 
telephone  number:  (215)  814-2129:  fax 
number:  (215)  814-3113;  e-mail  address: 
El-Abdaoui.Fatima@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  eligible  applicants  who 
primarily  operate  out  of  and  will 
conduct  the  project  in  one  of  the 
following  Region  III  States:  Delaware. 
Maryland.  Pennsylvania,  Virginia,  and 
West  Virginia  or  the  District  of 
Columbia.  Since  other  entities  may  jjso 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0171.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  availahle  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
jnunber. 

3.  By  mail  or  in  person.  Contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

n.  Purpose  of  this  Request 

EPA's,  Waste  &  Chemicals 
Management  Division,  Pesticides/ 
Asbestos  Programs  &  Enforcement 
Branch,  Region  III,  is  requesting 
proposals  for  its  Urban  Initiative  Grant. 
The  goals  of  the  Urban  Initiative  Grant 
Pro-am  are  to:  (1)  Detect  any  diversion 
of  highly  toxic  pesticides  from  the 
agricultiu^  sector  into  lu-ban  areas  for 
illegal  use  indoors;  (2)  identify  any 
ongoing  misuse  of  agricultural 
pesticides  in  urban  and  residential 
communities;  and  (3)  prevent  future 
diversion  and  structiu-al  application  of 
pesticide  misuse  through  compliance 
assistance  and  education.  This  program 
is  included  in  the  Catalog  of  Federal 


1.  Amount 
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Domestic  Assistance  under  number 
66.716. 

m.  Grant  Sp4  cifics 


yf  funding  available.  A 


total  of  appro  cimately  $60,000  in 
Federal  funds  is  available  to  award  for 
projects  in  Region  III.  The  number  of 
awards  will  depend  on  individual 
proposal  cost  the  final  aggregate 
amount  of  Fe(  leral  funding  for  all 
proposals;  an  1  the  total  amount  of 
Federal  fundi  ag  available.  Should 
additional  fiu  iding  become  available  for 
award,  the  Aj  ency  may  award 
additional  gri  nts  based  on  this 
solicitation  ai  id  in  accordance  with  the 
final  selectioi  i  process,  without  further 
notice  of  com  aetition. 

2.  Funding  type.  The  funding  for 
selected  awar  i  projects  is  in  the  forin  of 
a  grant  awarded  under  FIFRA. 

3.  Right  to  i  eject  all  initial  proposals. 
The  Agency  r  jserves  the  right  to  reject 
all  proposals  ind  make  no  awards. 

4-  Matchini  /cost  share  requirements. 
There  are  no  i  :ost  share  requirements  for 
these  projects .  However,  matching  funds 
are  encourage  d. 

5.  Project  p  3riod  time  frame.  The 
project  perio(  time  frame  should  not 
exceed  2  yeaj  s. 

6.  Eligible  (  pplicants.  Grant  funds  are 
available  to  n  an-profit  groups,  including 
commodity  g  oups/associations  and 
farmers'  grou  ds,  State  agencies,  Tribal 
governments,  cooperative  extensions, 
universities,  i  ind  institutes  of  higher 
learning.  Inel  igible  groups,  are 
encouraged  ti  i  work  with  an  eligible 
organization  o  submit  proposals. 
Implementati  on  of  all  projects  must 
occiu  within  one  of  the  following  EPA 
Region  III  Stj  tes:  Delawsire,  Maryland, 
Pennsylvanie ,  Virginia,  and  West 
Virginia  or  tt  e  District  of  Colmnbia. 
EPA  will  con  sider  only  one  proposal  by 
an  applicant. 

7.  Propose,  submittal.  All  proposals 
should  be  m{  iled  or  hand  delivered  to: 
Fatima  El  Ah  iaoui,  Environmental 
Protection  A  ;ency,  Region  III,  Waste  & 
Chemicals  \mnagement  Division,  Mail 
code  (3WC32 ),  1650  Arch  Street, 
Philadelphia  PA  19103-2029. 

8.  Due  datt  fs.  EPA  will  consider  all 
proposals  wl  ich  are  postmarked  by  the 
U.S.  Postal  Service,  hand  delivered,  or 
electronicall; '  delivered  to  the  Agency, 
or  include  ol  icial  delivery  service 
documentati  )n  indicating  EPA 
acceptance  fi  om  a  delivery  service,  on 
or  before  the  deadline  published  in  the 
request  for  ii  itial  proposals.  This  due 
date  is  October  3,  2003.  Proposals 
received  after  the  due  date  will  not  be 
considered  fi  )r  funding. 

9.  Statutoi  /  and  regulatory 
authorities.   Jrban  Initiative  Grants  will 


be  awarded  imder  the  authority  of 
section  20  of  FIFRA,  as  amended,  for 
public  education,  training,  monitoring, 
demonstration  and  studies.  The 
regulations  governing  the  award  and 
administration  of  these  grants  can  be 
found  at  40  CFR  part  30  for  institutions 
of  higher  education,  colleges  and 
universities,  and  non-profit 
organizations;  and  40  CFR  part  31  for 
States  and  local  governments. 

10.  Allowable  costs.  EPA  grant  funds 
may  only  be  used  for  the  purposes  set 
forth  in  the  grant  agreement,  and  must 
be  consistent  with  the  statutory 
authority  for  the  award.  Grant  funds 
may  not  be  used  for  matching  funds  for 
other  Federal  grants,  lobbying,  or 
intervention  in  Federal  regulatory  or 
adjudicatory  proceedings.  In  addition. 
Federal  funds  may  not  be  used  to  sue 
the  Federal  government  or  any  other 
government  entity.  All  costs  identified 
in  the  budget  must  conform  to 
applicable  Federal  Cost  Principles 
contained  in  0MB  Circular  A-87;  A- 
122;  and  A-21,  as  appropriate. 

11.  Federal  requirements.  An 
applicant  whose  proposal  is  selected  for 
Federal  funding  must  complete 
additional  forms  prior  to  award  (see  40 
CFR  30.12  and  31.10).  In  addition, 
successful  applicants  will  be  required  to 
certify  that  they  have  not  been  debarred 
or  suspended  from  participation  in 
Federal  assistance  awards  in  accordance 
with  40  CFR  part  32. 

12.  Intergovernmental  review. 
Applicants  must  comply  with  the 
Intergovernmental  Review  Process  and/ 
or  consultation  provisions  of  Executive 
Order  12372  or  section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act,  if  applicable,  which 
are  contained  in  40  CFR  part  29.  Further 
information  regarding  this  requirement 
will  be  provided  if  yom-  proposal  is 
selected  for  funding. 

13.  Pre-application  assistance.  None 
planned. 

rv.  Proposal  Format  and  Contents 

Proposals  must  be  typewritten,  double 
spaced  in  12  point  or  larger  print  using 
8.5  X  11  inch  paper  with  minimum  1 
inch  horizontal  and  vertical  margins. 
Pages  must  be  numbered  in  order 
starting  with  the  cover  page  and 
continuing  through  the  appendices.  One 
original  and  one  electronic  copy  (e-mail 
or  disk)  is  required.  All  proposals  must 
include: 

1.  Completed  Standard  Form  SF  424*, 
Application  for  Federal  Assistance. 
Please  include  organization  fax  number 
and  e-mail  address. 

2.  Completed  Section  B-Budget 
Categories,  on  page  1  of  Standard  Form 
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SF  424A*,  (See  Unit  lU.lO.-Allowable 
Cost). 

*Blank  forms  may  be  located  at  http:/ 
/www.epa.gov/region03/grants/ 
appforms.htm  or  by  contacting  Fatima 
El  Abdaoui  at  telephone  number  (215) 
814-2129. 

3.  Detailed  itemization  of  the  amounts 
budgeted  by  individual  Object  Class 
Categories  (See  Unit  III.10.--Allowable 
Cost). 

4.  Statement  regarding  whether  this 
proposal  is  a  continuation  of  a 
previously  funded  project.  If  so,  please 
provide  the  assistance  number  and 
status  of  the  current  grant/cooperative 
agreement. 

5.  Executive  Summary.  The  Executive 
Summary  shall  be  a  stand  alone 
document,  not  to  exceed  one  page, 
containing  the  specifics  of  what  is 
proposed  and  what  you  expect  to 
accomplish  regarding  measuring  or 
movement  toward  achieving  project 
goals.  This  summary  should  identify  the 
measurable  environmental  results  you 
expect  including  potential  human 
health  and  ecological  benefits. 

6.  Table  of  contents.  A  one  page  table 
listing  the  different  parts  of  your 
proposal  and  the  page  number  on  which 
each  part  begins. 

7.  Proposal  narrative.  Includes  Parts 
I-VI  (Parts  I  through  VI  listed  below  are 
not  to  exceed  10  pages). 

•  Part  I-Pwject  title.  Self 
explanatory. 

•  Part  Il-Objectives.  A  numbered  list 
(1,  2,  etc.)  of  concisely  written  project 
objectives,  in  most  cases,  each  objective 
can  be  stated  in  a  single  sentence. 

•  Part  Ill-Justification.  For  each 
objective  listed  in  Part  11,  discuss  the 
potential  outcome  in  terms  of 
environmental,  human  health,  pesticide 
risk  and/or  use  reduction  or  pollution 
prevention.  If  appropriate,  the  target 
pest(s)  and  use  area(s)  should  be 
explicitly  stated.  This  section  should  be 
numbered  with  a  justification 
corresponding  to  each  objective. 

•  Part  IV-Literature  review.  Briefly, 
describe  relevant  information  currently 
available.  This  should  also  include 
information  on  projects  currently  in 
progress  that  are  relevant  to  or  provide 
the  basis  for  either  the  experimental 
design  or  the  validation  of  a  new 
approach  to  pest  management. 

•  Part  V-Approach  and  methods. 
Describe  in  detail  how  the  program  will 
be  carried  out.  Describe  how  the  system 
or  approach  will  support  the  program 
goals. 

•  Part  Vl-Impact  assessment.  Please 
state  how  you  will  evaluate  the  success 
of  the  program  in  terms  of  measurable 
environmental  results.  How  and  with 
what  measures  will  humans  or 


ecosystems  be  better  protected  as  a 
result  of  the  program. 

8.  Proposal  appendices.  These 
appendices  must  be  included  in  the 
grant  proposal.  Additional  appendices 
are  not  permitted. 

•  Literature  cited.  List  cited  key 
literature  references  alphabetically  by 
author. 

•  Timetable.  A  timetable  that 
includes  what  will  be  accomplished 
under  each  of  the  objectives  during  the 
project  and  when  completion  of  each 
objective  is  anticipated. 

•  Major  participants.  This  appendix 
should  list  all  farmers,  farm 
organizations,  researchers,  educators, 
and  conservationists  and  others  having 
a  major  role  in  the  proposal.  Provide 
name,  organizational  affiliation  or 
occupation  (such  as  farmer)  and  a 
description  of  the  role  each  will  play  in 
the  project.  A  brief  resume  (not  to 
exceed  two  pages)  should  be  submitted 
for  each  major  researcher  or  other 
educator. 

9.  Electronic  copy.  The  electronic 
copy  should  be  e-mailed  to  El- 
Abdaoui.Fatima@epa.gov  or  submitted 
on  a  3.5  disk,  IBN'  compatible,  readable 
in  Word  Perfect  \VP6/7/8  for  Windows. 
The  electronic  copy  should  be 
consolidated  into  a  single  file.  Original 
copy  and  disk  should  be  sent  to:  Fatima 
El  Abdaoui,  Environmental  Protection 
Agency,  Region  III,  Waste  &  Chemicals 
Management  Division,  1650  Arch  Street, 
Mail  Code  (3WC32).  Philadelphia.  PA 
19103-2029.  Disks  will  be  checked  for 
computer  viruses.  Proposals  that  are 
submitted  with  viruses  will  be 
disqualified.  To  be  considered,  both  the 
paper  and  electronic  copy  must  be 
received  by  the  due  date. 

V.  Preliminary  Eligibility  Screening 
Requirements 

To  be  eligible  for  consideration, 
applicants  must  meet  all  of  the 
following  criteria.  Failure  to  meet  the 
following  criteria  will  result  in  the 
automatic  disqualification  of  the 
proposal  for  funding  consideration: 

1.  Be  a  applicant  who  is  eligible  to 
receive  funding  under  this 
announcement. 

2.  The  proposal  must  meet  all  format 
and  content  requirements  contained  in 
this  notice. 

3.  The  proposal  must  comply  vith  the 
directions  for  submittal  contained  in 
this  notice. 

VI.  Proposed  Evaluation  Criteria 

All  proposals  will  be  evaluated  based 
on  the  following  criteria  and  weights 
(Total:  100  points)  : 


1.  Qualification  and  experience  of  the 
applicant  relative  to  the  proposed 
project  activity.  (Weighting:  30  points) 

2.  Project  proposal  is  consistent  with 
the  goals  of  the  Urban  Initiative  Grants. 
(Weighting:  30  points) 

3.  Provisions  for  a  quantitative  or 
qualitative  evaluation  of  the  project 
success  at  achieving  stated  goals. 
(Weighting:  20  points) 

4.  Likelihood  that  the  project  can  be 
replicated  in  other  areas  by  other        ' 
organizations  to  their  benefit. 
(Weighting:  20  points) 

Vn.  Processes 

A.  Evaluation  Process 

Applicants  will  be  screened  to  ensure 
that  they  meet  all  eligibility  criteria  and 
will  be  disqualified  if  they  do  not  meet 
the  criteria.  All  proposals  will  be 
reviewed,  evaluated,  and  ranked  by  a 
selected  panel  of  EPA  reviewers  based 
on  the  evaluation  criteria  listed  in  Unit 
VI. 

B.  Selection  Process 

The  funding  decision  will  be  made 
from  the  group  of  top  rated  proposals 
based  on  the  following  additional 
factors: 

•  Region  Ill's  environmental 
priorities  which  include  preventing 
pollution  from  one  media  to  another 
and  to  strive  towards  the  reduction  or 
elimination  of  environmental 
contamination. 

•  The  extent  of  anticipated 
environmental  impact  of  the  project  in 
Region  III. 

1.  Selection  official.  The  final 
selection  of  initial  proposals  will  be 
made  by  the  Region  III,  Director,  Waste 
&  Chemicals  Management  Division. 

2.  Notification.  The  Region  III  EPA 
Office  will  mail  acknowledgments  to 
applicants  upon  receipt  of  the  proposal. 
Once  proposals  have  been  reviewed, 
evaluated,  and  ranked,  applicants  will 
be  notified  regarding  the  outcome  of  the 
competition.  A  listing  of  the  successful 
proposals  will  be  posted  on  the  Region 
III  website  address  [http://epa.gov/ 
region03)  at  the  conclusion  of  the 
competition.  This  website  may  also 
contain  additional  information  about    • 
this  announcement  including 
information  concerning  deadline 
extensions  or  other  modifications. 

C.  Dispute  Resolution  Process 

The  procedures  for  dispute  resolution 
at  40  CFR  30.63  and  40  CFR  31.70 
apply. 

Vm.  Confidential  Business  Information 

Applicants  should  clearly  mark 
information  contained  in  their  proposal 
which  they  consider  confidential 
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business  information.  EPA  reserves  the 
right  to  make  final  confidentially 
decisions  in  accordance  with  Agency 
regulations  at  40  CFR  part  2,  subpart  B. 
If  no  such  claim  accompanies  the 
proposal  when  it  is  received  by  EPA,  it 
may  be  made  available  to  the  public  by 
EPA  without  further  notice  to  the 
applicant. 

X.  Congressional  Review  Act 

Under  the  Agency's  current 
interpretation  of  the  definition  of  a 
"rule,"  grant  solicitations  such  as  this 
which  are  con^etitively  awarded  on  the 
basis  of  selection  criteria,  are  considered 
rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rules  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements.  Risk  reduction. 

•  Dated:  August  25.  2003. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 
[FR  Doc.  03-23275  Filed  9-11-03:  8:45  am] 

BILLING  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7557-6] 

Science  Advisory  Board  Staff  Office; 
Clean  Air  Scientific  Advisory 
Committee;  Notification  of  Public 
Advisory  Committee  Meeting 
(Teleconference) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency),  Science 
Advisory  Board  (SAB)  Staff  Office 
announces  a  publicly-accessible 
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teleconferenc  ;:  for  the  Clean  Air 
Scientific  Ad'  isory  Committee  (CASAC) 
to  review,  del  berate  on,  and  approve 
the  report  of  t  le  CASAC  National 
Ambient  Air  ►lonitoring  Strategy 
(NAAMS)  Su  (Committee;  and  for  the 
CASAC  Parti<  ulate  Matter  (PM)  Review 
Panel  to  disci  ss  follow-on  matters 
related  to  its  i  eview  of  the  EPA  Air 
Quality  Critei  ia  Document  for 
Particulate  M  itter  (Fourth  External 
Review  Draft 

DATES:  The  ta  econference  will  take 
place  on  Frid  ly,  October  3,  2003,  from 
2  to  5  pm  (Ea  tern  Time).  The  CASAC 
will  discuss  t  le  report  of  the  CASAC 
NAAMS  Sub(  ommittee  from  2  to  3  pm; 
and  the  CAS^  lC  PM  Review  Panel  will 
discuss  follo\  .'-on  matters  related  to  the 
draft  PM  Air  Quality  Criteria  Document 
from  3  to  5  pi  n. 

FOR  FURTHER  NFORMATION  CONTACT: 
Members  of  t  le  public  who  wish  to 
obtain  the  tel  jconference  call-in 
numbers  and  access  codes  should 
contact  Ms.  L  elores  Darden,  EPA 
Science  Advi  ;ory  Board  Staff,  at 
telephone/vo  ce  mail:  (202)  564-2282. 
or  e-mail:  dai  den.delores@epa.gov,  or 
Ms.  Sandra  F  -iedman,  EPA  Science 
Advisory  Boe  rd  Staff,  at  telephone/voice 
mail:  (202)  5(  4-2526,  or  e-mail: 
friedman.san  dra@epa.gov. 

Any  memb  3r  of  the  public  who  wants 
further  inforr  lation  concerning  this 
teleconferenc  e,  or  who  wishes  to  submit 
written  or  bri  ef  oral  comments  (five 
minutes  or  le  ss),  must  contact  Mr.  Fred 
Butterfield,  E  esignated  Federal  Officer 
(DFO).  EPA  J  cience  Advisory  Board 
(1400A),  U.S  Environmental  Protection 
Agency,  120(  Pennsylvania  Avenue, 
NW..  Washin  gton,  DC  20460;  telephone/ 
voice  mail:  C  02)  564-4561;. fax:  (202) 
501-0582;  or  e-mail: 
butterfield.  fr\  'd@epa.gov.  Requests  to 
provide  oral  ;omments  must  be  in 
writing  (e-ma  il,  fax  or  mail)  and 
received  by  I  Ir.  Butterfield  no  later  than 
noon  Eastern  Time  five  business  days 
prior  to  the  ti  leconference  in  order  to 
reserve  time  )n  the  meeting  agenda. 
Written  comi  nents  (preferably  via  e- 
mail)  should  be  sent  to  Mr.  Butterfield 
by  the  same  ieadline  so  that  these 
comments  ca  n  be  provided  to  the 
CASAC  or  th  3  CASAC  PM  Review 
Panel,  as  apf  licable,  prior  to  the 
teleconfereni  ;e.  See  additional 
instructions  n  the  section  below 
entitled,  "Pn  ividing  Oral  or  Written 
Comments  a'  SAB  Meetings."  General 
-  information  ;oncerning  the  CASAC  or 
the  EPA  Scie  nee  Advisory  Board  can  be 
found  on  the  EPA  Web  site  at:  http:// 
wtiTrt'.  t'pa.gof/sa  b . 

SUPPLEMENTARY  INFORMATION:  Summary: 
The  Clean.  A  r  Scientific  Advisory 


Committee,  which  comprises  seven 
members  appointed  by  the  EPA 
Administrator,  was  established  under 
section  109(d)(2)  of  the  Clean  Air  Act 
(42  U.S.C.  7409)  as  an  independent 
scientific  advisory  committee,  in  part  to 
provide  advice,  information  and 
recommendations  on  the  scientific  and 
technical  aspects  of  issues  related  to  air 
quality  criteria  and  national  ambient  air 
quality  standards  (NAAQS)  under 
sections  108  and  109  of  the  Act.  The 
CASAC,  which  is  administratively 
located  under  the  EPA  Science  Advisory 
Board  Staff  Office,  is  a  Federal  advisory 
committee  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA),  as 
amended,  5  U.S.C,  App.  The  CASAC 
and  CASAC  Particulate  Matter  Review 
Panel  will  comply  with  the  provisions 
of  FACA  and  all  appropriate  SAB  Staff 
Office  procedural  policies. 

Background:  The  CASAC  NAAMS 
Subcommittee  is  charged  with 
providing  advice,  information  and 
recommendations  to  the  Agency  on  the 
technical  bases  and  design  aspects  of 
the  National  Ambient  Air  Monitoring 
Strategy.  The  NAAMS  Subcommittee 
held  a  public  meeting  in  Research 
Triangle  Park,  North  Ccirolina,  on  July 
8-9,  2003  (68  FR  34945.  June  11,  200'3) 
to  review  the  NAAMS  document.  The 
Subcommittee  will  report  to  the 
Administrator  of  EPA  through  the 
CASAC 

The  CASAC  PM  Review  Panel  is 
charged  in  part  with  providing  advice, 
information  and  recommendations  on 
the  scientific  and  technical  aspects  of 
issues  related  to  air  quality  criteria  and 
NAAQS  for  particulate  matter,  under 
sections'  108  and  109  of  the  Clean  Air 
Act.  The  PM  Review  Panel  reports 
directly  to  the  Administrator  of  EPA. 
This  teleconference  is  a  follow-on  to  the 
Panel's  review  of  the  EPA  Air  Quality 
Criteria  Document  for  Particulate  Matter 
(Fourth  External  Review  Draft),  which 
review  took  place  in  a  public  meeting 
held  in  Research  Triangle  Park  on 
August  25-26,  2003  (68  FR  47^60, 
August  7,  2003),  and  specifically  to 
discuss  the  restructuring  of  Chapter  9 
(Integrative  Synthesis)  of  that  document. 

Availability  of  Additional  Meeting 
Materials:  The  draft  agenda  for  the 
CASAC  and  CASAC  PM  Review  Panel 
teleconference  will  be  posted  on  the 
SAB  Web  site  at:  http://www.epa.gov/ 
sab  (under  the  "Agendas"  subheading) 
in  advance  of  the  meeting.  The  draft 
report  of  the  CASAC  NAAMS 
Subcommittee,  and  any  other  materials 
that  may  be  available,  will  also  be 
posted  on  the  SAB  Web  site  during  this 
time-frame. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  It  is  the  policy  of  the 


I 
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EPA  Science  Advisory  Board  Staff 
Office  to  accept  written  public 
comments  of  any  length,  and  to 
■^  accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  Staff  Office  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously-submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
for  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total  for  all  speakers. 
The  deadline  for  getting  on  the  public 
speaker  list  for  this  teleconference  is 
given  above.  Speakers  who  attend  the 
teleconference  in  person  should  bring  at 
least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
Staff  Office  will  accept  written 
comments  until  the  date  of  the 
teleconference  (unless  otherwise- stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  above  in  the  following  formats: 
one  hard  copy  with  original  signature, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files  in 
IBM-PC/Windows  95/98  format).  Those 
providing  written  comments  and  who 
attend  the  teleconference  in  person  are 
also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access.  Individuals  requiring 
special  accommodation  to  access  this 
teleconference,  or  who  wish  to  attend 
this  teleconference  in  person,  should 
contact  Mr.  Butterfield  at  the  telephone 
or  e-mail  address  provided  above  at 
least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  September  8,  2003. 
Vanessa  T.Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-23274  Filed  9-11-03;  8:45  am] 

BILUNG  COD^6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7557-«] 

Science  Advisory  Board  Staff  Office; 
Ecological  Processes  and  Effects 
Committee;  Notification  of  Public 
Advisory  Committee  Meeting; 
Consultation  on  EPA's  Strategy  on 
Suspended  and  Bedded  Sediments; 
Discussion  of  EPEC  Activities  in  Fiscal 
Year  2004 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Science  Advisory  Board 
Staff  Office  (SAB),  Ecological  Processes 
and  Effects  Conmiittee  (EPEC)  will  hold 
a  face-to-face  meeting  to  conduct  a 
consultation  on  EPA's  strategy  for 
developing  water-quality  criteria  for 
suspended  and  bedded  sediments.  In 
addition,  EPEC  members  will  discuss 
EPEC  activities  for  fiscal  year  2004. 
DATES:  The  meeting  will  begin  on 
Thursday,  October  2,  3003,  at  8:30  am 
(Eastern  Time)  and  adjourn  no  later  than 
5:30  pm  that  day. 

ADDRESSES:  The  meeting  will  be  held  in 
Washington.  DC.  Location  of  the 
meeting  w^ill  be  announced  on  the  SAB 
Web  site,  http://www.epa/sab.  For 
further  information  concerning  the 
meeting,  please  contact  Dr.  L.  Joseph 
Bachman  (see  contact  information 
below). 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  concerning  this  meeting 
must  contact  Dr.  L.  Joseph  Bachman, 
Designated  Federal  Officer,  USEPA 
Science  Advisory  Board  Staff  Office, 
(1400A),  1200  Pennsylvania  Avenue. 
NW.  Washington.  DC  20460;  telephone/ 
voice  mail  at  (202)  564-3968;  fax  at 
(202)  501-0582:  or  via  e-mail  at 
bachman.joseph@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Action: 
Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the 
Ecological  Processes  and  Effects 
Committee  (EPEC)  of  the  U.S.  EPA 
Science  Advisory  Board  (SAB)  will  meet 
on  Thursday  October  2.  to  hold  a 
consultation  on  EPA's  strategy  for 
developing  water-quality  criteria  for 
suspended  and  bedded  sediments.  In 
addition.  EPEC  members  will  discuss 
possible  EPEC  activities  for  fiscal  year 
2004.  The  meeting  is  open  to  the  public; 
however,  seating  is  limited  and 
available  on  a  first  come  basis. 

Availability  of  the  Meeting  Materials: 
Any  meeting  materials  will  be  made 


available  from  the  EPA's  Office  of  Water 
(OW)  and  the  Office  of  Research 
Development  (ORD).  The  proposed 
agenda  for  the  meeting  will  be  posted 
approximately  10  calendar  days  prior  to 
the  meeting  at  the  SAB's  Web  site  at  " 
http://www.epa.gov/sab/panels/ 
epecsabspanel.htm.  Links  to  available 
meeting  materials  will  also  be  posted  at 
this  location.  For  questions  and 
information  concerning  the  agenda, 
please  contact  Dr.  L.  Joseph  Bachman 
(see  contact  information  above). 

Background  for  Consultation  on 
Suspended  and  Bedded  Sediments 

■  The  Ecological  Processes  and  Effects 
Committee  (EPEC)  of  the  EPA  Science 
Advisory  Board  was  asked  by  the  Health 
and  Ecological  Criteria  Division  of  the 
Office  of  Science  and  Technology, 
Office  of  Water,  to  provide  a 
consultation  on  potential  approaches  on 
a  strategy  for  developing  water-quality    ' 
criteria  for  Suspended  and  Bedded 
Sediments  (SABS).  A  request  for 
nominations  for  consultant  panel 
members  to  provide  additional  expertise 
to  EPEC  appeared  in  the  Federal 
Register  on  July  30,  2003  (68  FR  44758- 
44760).  That  request  contained  a  more 
detailed  description  of  the  regulatory 
context  of  the  SABS  issue  and  the 
scientific  approaches  being  considered 
in  the  strategy  development. 

In  1976,  EPA  issuea  a  water  quality 
criteria  recommendation  under  the 
Clean  Water  Act  for  solids  and  turbidity. 
For  a  variety  of  reasons,  the  States 
seldom  use  this  criterion.  It  is 
questionable  whether  this  criterion 
would  achieve  intended  protection  for 
all  different  designated  uses  for  water 
bodies.  SABS  occurs  naturally  in 
streams  in  a  wide  range  of 
concentrations — levels  that  might  be 
perfectly  normal  in  one  water  body 
could  be  indicative  of  impairment  in 
another. 

Although  most  States  currently  have 
water  quality-  criteria  that  can  be  applied 
to  manage  SABS,  these  are  typically 
based  on  turbidity,  suspended  solids  or 
settleable  solids,  and  their  effectiveness 
for  dealing  with  all  water  quality 
impairments  caused  by  SABS, 
especially  as  benchmarks  for  aquatic  life 
protection  based  on  natural  levels,  is 
questionable.  In  recent  consultations 
with  State  representatives,  the  need  for 
new  water  quality  criteria  for  SABS  or 
methodologies  for  deriving  them  on  a 
site-specific  basis  was  identified  as  one 
of  the  highest  priorities  for  the  water 
quality  criteria  program.  As  a  result,  the 
EPA  Office  of  Water  has  concluded  that 
to  better  manage  SABS  in  all  types  of 
water  bodies  and  for  all  designated  uses. 
State  and  Tribal  water  quality  managers 
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need  new  and  updated  water  quality 
criteria  and  information  for  SABS. 

Charge:  While  many  questions  and 
much  research  remain,  EPA  seeks  the 
opportunity  for  a  consultation  with  the 
Science  Advisory  Board  to  gain  advice 
and  recommendations  on  the  best 
potenticd  approaches  to  developing 
water  quality  criteria  for  suspended  and 
bedded  sediments  as  will  be  described 
in  the  draft  discussion  paper  entitled 
Developing  Water  Quality  Criteria  for 
Suspended  and  Bedded  Sediments 
(SABS)— Potential  Approaches.  The 
Office  of. Water  is  also  seeking 
recommendations  on  additional  criteria 
development  approaches  for  different 
types  of  water  body  uses^  other  than 
aquatic  life,  and  is  also  seeking  advice 
on  any  potential  criteria  derivation 
methodology  not  included  in  the 
discussion  paper. 

^More  Specific  Consultation  Questions: 

(1)  Is  it  a  legitimate  premise  that 
SABS  in  natural  amounts  (background 
levels)  are  beneficial  to  ecosystems  and 
therefore  water  quality  criteria  should 
attempt  to  simulate  background  levels 
or  natural  regimes? 

(2)  Can  SABS  criteria  be  stratified  by 
water  body  type  or  by  some  other 
scheme?  If  by  water  body-type,  by  what 
level  of  classification — lotic  and 
lacustrine?  Rivers  and  streams, 
wetlands,  lakes/reservoirs  and  estuaries/ 
coastal  areas?  Other?  If  some  other 
classification  scheme  is  necessary,  what 
type  and  how  much  resolution  must  it 
have? 

(3)  Should  a  water  quality  criterion 
for  SABS  include  components  that 
address  turbidity,  s'uspended  solids,  and 
deposited  solids. 

(4)  Can  biological  assessments  and 
biocriteria  play  a  role  in  SABS  criteria? 
If  so,  what  role? 

(5)  Should  EPA  reconsider  the 
inclusion  of  organic  particulate  material 
in  its  definition  of  suspended  and 
bedded  sediments? 

(6)  Which  of  the  EPA  proposed 
criteria  methods  do  you  believe  have  the 
greatest  potential?  Why?  Which  ones 
should  EPA  pursue  further? 

(7)  Do  any  of  the  recent  efforts  of  the 
States  or  other  Countries  hold  promise 
for  a  national  criteria  method? 

If  SABS  criteria  are  established  to 
protect  aquatic  life  in  water  bodies,  is  it 
reasonable  to  assume  that  these  criteria 
will  be  stringent  enough  to  also  protect 
other  uses  of  the  water  body  (recreation, 
industrial  water  intake,  drinking  water 
source,  etc.) 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  It  is  the  policy  of  the 
EPA  Science  Advisory  Board  Staff 
Office  (SAB)  to  accept  written  public 
comments  of  any  length,  and  to 
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accommodate  oral  public  comments 
whenever  posi  lible.  The  EPA  SAB 
expects  that  p  iblic  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  Oi  al  Comments:  In  general, 
each  individu  il  or  group  requesting  an 
oral  presentat  on  at  a  face-to-face 
meeting  will  t  e  limited  to  a  total  time 
of  ten  minute!  (unless  otherwise 
indicated).  Inlsrested  parties  should 
contact  the  DI  O  at  least  one  week  prior 
to  the  meeting  in  order  to  be  placed  on 
the  public  spe  aker  list  for  the  meeting. 
Speakers  may  attend  the  meeting  and 
provide  comn  ent  up  to  the  meeting 
time.  Speaker ;  should  bring  at  least  35 
copies  of  theii  comments  and 
presentation  s  ides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comn  \ents:  Although  the  SAB 
accepts  writte  n  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comm  ents  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  m  jeting  date  so  that  the 
comments  ma  y  be  made  available  to  the 
review  panel  or  their  consideration. 
Comments  sh  Duld  be  supplied  to  Dr.  L. 
Joseph  Bachn  an  at  the  contact 
information  p  rovided  in  this  notice  in 
the  following  formats:  One  hard  copy 
with  original  signature,  and  one 
electronic  coj  y  via  e-mail  (acceptable 
file  format:  A  lobe  Acrobat, 
VVordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/V/indows  95/98/XP/2000 
format).  Thos ;  providing  written 
comments  an  1  who  attend  the  meeting 
are  also  askec  to  bring  35  copies  of  their 
comments  foi  public  distribution. 

Meeting  Ac  ?ess — Individuals 
requiring  any  additional  special 
accommodati  an  at  this  meeting  should 
contact  the  D  -"O  indicated  above  for  this 
FR  notice,  at  east  five  business  days 
prior  to  the  a  eeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  Septe  nber  8,  2003. 
Vanessa  T.  Vu, 

Director,  EPA  i  cience  Advisory  Board  Staff 
Office. 

(FR  Doc.  03-23  272  Filed  9-H-03;  8:45  am] 
BILUNG  CODE  6S  O-50-P 


ENVIRONME  4TAL  PROTECTION 
AGENCY 

[FRL-7557-7] 

Science  Advisory  Board  Staff  Office; 
Notification  Of  Public  Advisory 
Committee  N|eeting;  Executive 
Committee 

AGENCY:  Env  ronmental  Protection 
Agency  (EPA). 
ACTION:  Noti<  e. 


SUMMARY:  The  Environmental  Protection 
Agency  Science  Advisory  Board  (SAB) 
Executive  Committee  (EC),  a  Federal 
Advisory  Committee,  will  hold  a  public 
meeting  on  the  date  and  time  given 
below  to  review  a  report  from  an  SAB 
Subcommittee  and  to  complete  its 
planning  activities  for  the  SAB  FY2004 
Operating  Plan. 

DATES:  The  meeting  will  take  place  on 
Wednesday  and  Thursday,  October  1-2, 
2003,  beginning  9  a.m.  on  October  1  and 
adjourning  no  later  than  12  noon  on 
October  2  (eastern  time).  Requests  for 
oral  comments,  as  well  as  submission  of 
written  comments  must  be  received  by 
September  23,  2003.  Please  see  further 
details  below. 

ADDRESSES:  The  meeting  will  be  held  in 
Washington,  DC.  The  specific  location 
will  be  posted  on  the  SAB  Web  site  at 
wvirw.epa  .gov/sab/wbatsnew.htm 
approximately  ten  days  prior  to  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  present  oral  comments  must 
contact  Mr.  Thomas  O.  Miller, 
Designated  Federal  Officer,  EPA  Science 
Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone  (202) 
564^558;  Fax  (202)  501-0582;  or  via  e- 
mail  at  miUer.tom@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
EC  of  the  U.S.  EPA  Science  Advisory 
Board  (SAB)  will  hold  a  public  meeting 
to  discuss  the  following  topics: 

(a)  Review  a  Report  Prepared  by  an 
SAB  Subcommittee — The  Executive 
Committee  will  review  a  report  entitled 
Supplemental  Guidance  for  Assessing 
Cancer  Susceptibility  from  Early-Life 
Exposure  to  Carcinogens:  An  EPA  Peer 
Review  Report.  This  report  was 
prepared  by  the  SAB  EC's  ad  hoc  panel, 
the  Supplemental  Guidance  for 
Assessing  Susceptibility  from  Eeirly-Life 
Review  Panel  (SGACSRP). 

(b)  SAB  Operating  Plan  for  FY2004— 
The  Board  will  complete  its  planning 
for  its  FY2004  activities  that  will 
include  an  Annual  Meeting,  proposed 
projects  submitted  by  Agency  offices 
and  regions,  and  two  original  studies 
proposed  by  the  SAB.  These  projects  are 
all  being  considered  for  inclusion  in  the 
SAB's  FY2004  Operating  Plan  (see 
below  for  availability  of  these  project 
summaries).  Special  emphasis  will  be 
given  on  planning  the  scientific  themes 
that  will  be  the  focus  of  the  Board's 
Annual  Meeting  that  is  scheduled  to 
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take  place  from  December  10-12,  2003, 
and  in  preparing  for  the  Board's  annual 
review  of  the  EPA  Science  and 
Technology  budget. 

A  meeting  agenda  will  be  posted  on 
the  SAB  Web  site  [www.epa.gov/sab/ 
whatsnew.btm)  prior  to  the  meeting. 
Any  additional  topics  developed  for  this 
meeting  will  be  reflected  in  the  agenda. 

The  SAB  was  established  by  42  U.S.C. 
4365  to  provide  independent  scientific 
and  technical  advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations. 
General  information  about  the  EPA 
Science  Advisory  Board,  may  be  found 
on  the  SAB  Web  site  (http://    . 
www.  epa  .gov/ sab) . 

Requests  for  Comment:  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Mr. 
Miller  no  later  than  noon  Eastern 
Standard  Time  on  September  24,  2003. 
Written  comments  should  also  be  sent 
to  Mr.  Miller  no  later  than  noon  Eastern 
Standard  Time  on  September  24,  2003. 
Submission  of  written  comments  by  e- 
mail  to  Mr.  Miller  will  maximize  the 
time  available  for  review  by  the  EC. 

Availability  of  Review  Materials:  All 
preliminary  meeting  materials  will  be 
posted  on  the  SAB  Web  site  at  http:// 
wvtrw.epa.gov/sab/whatsnew.htm  prior 
to  the  meeting. 

General  Guidance  on  Providing  Oral 
or  Written  Comments  at  SAB  Meetings: 
It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated 
above).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
being  included  on  the  public  speaker 
list  for  a  meeting  are  given  above. 
Speakers  should  bring  at  least  35  copies 
of  their  comments  and  presentation 
slides  for  distribution  to  the  reviewers 
and  public  at  the  face-to-face  meetings. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 


committee  for  their  consideration. 
Comments  should  be  supplied  to  Mr. 
Miller  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format).. 
Those  providing  written  comments  and 
who  attend  face-to-face  meeting  are  also 
asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Miller  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  September  8,  2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-23264  Filed  9-11-03;  8:45  am) 

8ILUNG  CODE  65eO-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

September  4,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)"of  1995,  Pub.  L.  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practiced  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
iiiformation  technology.. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  November  12, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804.  445  12th  Street.  SW.,  Washington. 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman®  fee. gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0697. 

Title:  Part  22  and  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  Paging  Systems. 

Form  No. :  N/ A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  3 .600. 

Estimated  Time  Per  Response:  1.25-2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  and 
recordkeeping  requirement. 

Total  Annual  Burden:  15,750  hours. 

Total  Annual  Cost:  $750,000. 

Needs  and  Uses:  This  Commission  is 
.  consolidating  two  information 
collections  into  one  combined 
collection.  They  are  3060-0697  and 
3060-0765.  Both  of  these  collections 
contain  requirements  in  Parts  22  and  90 
to  facilitate  future  development  of 
paging  systems.  The  Commission  will 
retain  3060-0697  as  the  active  OMB 
control  number  and  cancel  3060-0765 
after  OMB  approves  the  revised  request. 
This  collection  is  necessary  to  (1)  lessen 
the  administrative  burden  of  licensees; 
(2)  determine  the  partitioned  service 
areas  and  geographic  area  licensee's 
remaining  service  area  of  parties  to  an 
agreement;  (3)  determine  whether 
geographic  area  licensee's  and  parties  to 
agreements  have  met  the  applicable 
coverage  requirements  for  their  service 
areas;  (4)  to  determine  whether  the 
applicant  is  eligible  to  receive  bidding 
credit  as  a  small  business;  (5)  determine 
the  real  parties  interest  of  any  joint 
bidding  agreements;  (6)  determine  the 
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appropriate  unjust  enrichment 
compensation  to  be  remitted  to  the 
government;  and  (7)  establish  a 
regulatory  scheme  for  the  common 
carrier  paging  (CCP)  and  private  carrier 
paging  (PCP)  services  which  will 
promote  efficient  licensing  and 
competition  in  the  commercial  mobile 
radio  marketplace. 

OMB  Control  No.:  306CM)865. 

Title:  Wireless  Telecommunications 
Bureau  UniversaMicensing  System 
Recordkeeping  and  Third  Party 
Disclosure  Requirements. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  62,787. 
■    Estimated  Time  Per  Response: .  1 66-4 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  recordkeeping 
requirement  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:  77,164  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Universal 
Licensing  System  {ULS>  establishes 
streamlined  set  of  rules  that  minimizes 
filing  requirements,  eliminates 
redundant  or  imnecessary  submission 
requirements  and  assures  ongoing 
collection  of  reliable  licensing  and 
ownership  data.  The  recordkeeping  and 
third  party  disclosure  requirements 
contained  in  this  collection  are  a  result 
of  the  elimination  of  a  number  of  filing 
requirements.  The  ULS  forms  contain  a 
number  of  certifications.  However, 
applicants  must  maintain  records  to 
dociunent  compliance  with  the 
requirements  for  which  they  provide 
certifications.  In  some  instances,  third 
party  coordinations  are  required.  The 
Commission  is  seeking  extension  of  this 
information  collection  (no  change)  in 
order  to  obtain  the  full  three  year 
clearance. 

OMB  Control  No.:  3060-0132. 

Title:  Supplemental  Information — 72- 
76  MHz  Operational  Fixed  Stations. 

Form  No.:  FCC  Form  1068-A. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  300. 

Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  150  hours. 


Total  Annual 
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OMB  Contra  f  No.:  3060-0853. 

Title:  Receip  t  of  Service  Confirmation 
Form;  Adjustn  ent  of  Funding 
Commitment;  i  ind  Certification  by 
Administrativi  Authority  to  Billed 
Entity  of  Comj  liance  with  the 
Children's  Inte  met  Protection  Act — 
Universal  Service  for  Schools  and 
Libraries. 

Form  No.:  F^C  Forms  479,  486,  486- 
T,  and  500. 

Type  of  Revi  3w:  Revision  of  a 
currently  appn  )ved  collection. 

Respondenti :  Business  or  other  for- 
profit  and  not-  br-profit  institutions. 

Number  ofh  espondents:  40,000. 

Estimated  Ti  me  Per  Response:  1.5-2 
hours. 

Frequency  o  Response:  Annual 
reporting  requ;  rement  and  third  party 
disclosure  reqi  irement. 

Total  Annua  1  Burden:  75,000  honrs. 

Total  Annua  i  Cost:  N/A. 

Needs  and  L  ses:  Following  a  district 
court  decision  :hat  portions  of  the 
Children's  Inte  rnet  Protection  Act 
(CIPA)  were  ui  constitutional,  the 
Commission  m  odified  FCC  Forms  479 
and  486  to  rem  ove  certain  language 
from  the  certifi  cations  for  libraries 
(language  requ  ring  compliance  with  the 
parts  of  CIPA  t  le  district  court  found 
unconstitution  il).  The  Supreme  Court 
reversed  the  di  strict  court  decision  and 
the  Comraissio  i  must  revise  the  forms 
to  enable  librai  ies  to  certify  their 
compliance  with  CIPA.  Specifically,  the 
Commission  hi  s  made  a  few  small 
changes  to  the  orms  in  item  6.b  and  11 
of  the  Form  48i  i  and  item  6  of  the  Form 
479,  and  will  a  id  new  FCC  Form  486- 
T  for  libraries  i^nwilling  to  make  a  CIPA 


certification  foi 


Form  500  rema  ins  unchanged. 
Additionally,  t  le  Commission  is 
requesting  con  act  information  to 
conform  to  the  contact  information 
requested  in  ot  ler  Schools  and  Libraries 


Universal  Serv 
OMBContro. 


funding  year  2003.  FCC 


ce  forms. 

No.  .-3060-0292. 


Title:  Part  69 — ^Access  Charges. 

Form  iVo.;  N/A. 

Type  of  Review:  Extension  of  a 
ciu-rently  approved  collection.  y 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,485 
respondents;  5,832  responses. 

Estimated  Time  Per  Response:  .75-5 
hours. 

Frequency  of  Response:  Annual, 
monthly,  semi-annual,  biennial  and  on 
occasion  reporting  requirements  and 
third  party  disclosure  requirement. 

Total  Annual  Burden:  27,702  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Part  69  of  the 
Commission's  rules  and  regulations 
establishes  the  rules  for  access  charges 
for  interstate  or  foreign  access  provided 
by  telephone  companies.  Local 
telephone  companies  and  states  are 
required  to  submit  information  to  the 
Commission  and/or  the  National 
Exchange  Carrier  Association  (NECA). 
The  information  is  used  to  compute 
charges  in  tariffs  for  access  service  (or 
origination  and  termination)  and  to 
compute  revenue  pool  distributions. 
The  Commission  will  submit  this 
information  collection  to  OMB  as  an 
extension  (no  change)  in  order  to  obtain 
the  full  three  year  clearance. 

OMB  Control  No.:  3060-0816. 

Title:  Local  Competition  and 
Broadband  Reporting,  CC  Docket  No. 
99-301. 

Form  No.:  FCC  Form  477. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  255 
respondents;  510  responses. 

Estimated  Time  Per  Response:  59 
hours. 

Frequency  of  Response:  Semi-annual 
reporting  requirement. 

Total  Annual  Burden:  29,924  hours. 

Total  Aimual  Cost:  N/A. 

Needs  and  Uses:  FCC  Form  477  seeks 
together  information  on  the 
development  of  local  competition  and 
deployment  of  broadband  service  also 
known  as  advanced  telecommunications 
services.  The  data  is  necessary  to 
evaluate  the  status  of  developing 
competition  in  local  exchange 
telecommunications  markets  and  to 
evaluate  the  status  of  broadband 
deployment.  The  information  will  be 
used  by  Commission  staff  to  advise  the 
Commission  about  the  efficiency  of 
Commission  policies  and  rules  adopted 
to  implement  the  Telecommunications 
Act  of  1996. 
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Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-23312  Filed  9-11-03;  8:45  am} 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

September  4,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collecti,on(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
current  valid  control  number.  No  person 
shall  be  subject  to  any  penalty  for  failing 
to  comply  with  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a)  • 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  November  1 2 , 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-^18-021 7  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0340. 


Title:  Section  73.51,  Determining 
Operating  Power. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  4,867. 

Estimated  Time  per  Response:  0.25  to 
3.0  hours. 

Frequency  of  Response: 
Recordkeeping. 

Total  annual  burden:  1,448  hours. 

Total  annual  costs:  None. 

Needs  and  Uses:  When  it  is  not 
possible  to  use  the  direct  method  of 
power  determination  due  to  technical 
reasons,  the  indirect  method  of 
determining  antenna  input  power  might 
be  used  on  a  temporary  basis.  47  CFR 
Section  73.51(d)  requires  that  a  notation 
be  made  in  the  station  log  indicating  the 
dates  of  commencement  and 
termination  of  measurement  using  the 
indirect  method  of  power 
determination.  47  CFR  Section  73.51(e) 
requires  that  AM  stations  determining 
the  antenna  input  power  by  the  indirect 
method  must  determine  the  value  F 
(efficiency  factor)  applicable  to  each 
mode  of  operation  and  must  maintain  a 
record  thereof  with  a  notation  of  its 
derivation.  FCC  staff  use  this 
information  in  field  investigations  to 
monitor  licensees'  compliance  with  the 
FCC's  technical  rules  and  to  ensure  that 
licensee  is  operating  in  accordance  with 
its  station  authorization.  Station 
personnel  use  the  value  F  (efficiency 
factor)  in  the  event  that  measurement  by 
the  indirect  method  of  power  is 
necessary. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-23313  Filed  9-11-03;  8:45  am) 

BILLING  CODE  67T2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority 

Septembers,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  genera!  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  No.  104-13.  An 
agency  may  not  conduct  or  sponsor  a 


collection  of  information  unless  it 
displays  a^urrently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  rwt  display  a  valid  control  number. 
Comments  are  requested  concemii^  (a) 
whether  the  proposed  collection  of 
information  is  necessarj'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's  . 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  w^ys  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  November  12. 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman.  Federal 
Communications  Commission.  445  12th 
Street.  SW.  Room  1-C804.  Washington, 
DC  20554  or  via  the  Internet  to  fudith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judith  B. 
Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0790. 

Title:  Section  68.110(c),  Availability 
of  Inside  Wiring  Information. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1.200. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  1 .200  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  Section  68.1 10(c) 
requires  telephone  companies  to 
provide  building  owners  with  all 
available  information  regarding  carrier- 
installed  wiring  on  the  customer's  side 
of  the  demarcation  point,  including 
copies  of  existing  schematic  diagrams 
and  service  records.  The  information 
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must  be  provided  to  the  telephone 
company  upon  request  of  the  building 
owner  or  agent  thereof.  The  information 
is  needed  so  that  building  owners  may 
be  able  to  contract  with  an  installer  of 
their  choice  for  maintenance  and 
instdllation  service,  or  elect  to  contract 
with  the  telephone  company  to  modify 
existing  wiring  or  assist  with  the 
installation  of  additional  inside  wiring. 

OMB  Control  No. :  3060-0791 . 

Title:  Accounting  for  Judgments  and 
Other  Costs  Associated  with  Litigation, 
CC  Docket  No.  93-240. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1 . 

Estimated  Time  Per  Response:  36 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and 
recordkeeping  requirement. 

Total  Annual  Burden:  36  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  In  CC  Docket  No. 
93-240,  the  Commission  considered  the 
issue  of  the  accounting  rules  and 
ratemaking  policies  that  should  apply  to 
litigation  costs  incurred  by  carriers 
subject  to  Part  32  of  its  rules  and 
regulations.  The  Commission  concluded 
that  there  should  be  special  rules  to 
govern  the  accoimting  treatment  of 
federal  antitrust  judgments  and 
settlements,  in  excess  of  the  avoided 
costs  of  litigation,  but  not  for  litigation 
expenses.  The  Commission  further 
concluded  that  these  special  rules 
should  not  apply  to  costs  arising  in 
other  kinds  of  litigation.  A  carrier  must 
make  a  showing  to  receive  recognition 
of  its  avoided  costs  of  litigation.  This 
provision  safeguards  consumers  against 
rates  that  are  unreasonably  high  and 
guarantees  carriers  that  they  will  not  be 
required  to  charge  rates  that  are  so  low 
as  to  be  confiscatory.  Carriers  under  the 
Commission's  jurisdiction  must  be 
allowed  to  recover  the  reasonable  costs 
of  providing  service  to  ratepayers, 
including  reasonable  and  prudent 
expenses  and  a  fair  return  on 
investment.  This  fundamental 
requirement  is  unchanged  by  the 
Telecommunications  Act  of  1996. 

OMB  Control  No.:  3060-0933. 

Title:  Community  Broadband 
Deployment  Database  Reporting  Form. 
Form  No.:  FCC  Form  460. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Respondents:  Not-for-profit 
institutions,  federal  government,  state, 
local,  or  tribal  government. 
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Federal  Commun  ications  Commission. 

Marlene  H.  Dortqh 

Secretary. 

[FR  Doc.  0.3-23314  Filed  9-11-03;  8:45  am] 

BILLING  CODE  6712-  )1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


[Report  No.  2621 


Petitions  for 
Clarification  of 
Proceedings 


R(  consideration  and 
Action  in  Rulemaking 


DATE:  Septembi  r  8,  2003. 

Petitions  for  Reconsideration  and 
Clarification  h^e  been  filed  in  the 
Commission's  Rulemaking  proceedings 
listed  in  this  public  notice  and 
published  pursuant  to  47  CFR  1.429(e). 


The  hill  text  of 


his  document  is 


available  for  vi(  wing  and  copying  in 
Room  CY-A25: ,  445  12th  Street.  SW.. 
Washington,  D( :  or  may  be  purchasTed 
from  the  Comm  ission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  hese  petitions  must  be 
filed  by  Octobei  14,  2003.  See  section 


1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  20  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991  (CO  Docket  No. 
02-278). 

Number  of  Petitions  Filed:  55. 

Marlene  H.  Dortch, 

Secretary. 

IFR  Doc.  03-23246  Filed  9-11-03;  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  oj  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
ponbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  6, 
2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Kampsville  Bancshares,  Inc., 
Kampsville,  Illinois;  to  become  a  bank 
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holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Kampsville,  Kampsville,  Illinois. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Vision  Bancshares,  Inc.,  Laredo, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Somerset 
Bancshares  Corporation,  Somerset, 
Texas,  and  thereby  indirectly  acquire 
Somerset  National  Bank,  Somerset, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  8,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-23238  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Council; 
Open  Meeting 

Ih  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

Name:  Employee  Thrift  Advisory 
Council. 

,     Time:  10  a.m. 

Date:  September  23,  2003. 

Place:  4th  Floor,  Conference  Room, 
Federal  Retirement  Thrift  Investment 
Board,  1250  H  Street,  NW.,  Washington, 
DC. 

Status:  Open. 
Matters  To  Be  Considered 

1.  Nomination  of  Council  Chciirman 
and  election  of  Vice  Chairman. 

2.  Report  of  the  Executive  Director  on 
Thrift  Savings  Plan  status. 

3.  Settlement  of  AMS  lawsuit. 

4.  New  TSP  record  keeping  system. 

5.  Legislation. 

6.  New  Business. 

For  further  information  contact 
Elizabeth  S.  Woodruff,  Committee 
Management  Officer,  on  (202)  942-1660. 

Dated:  September  8,  2003. 
Elizabeth  S.  Woodruff, 

General  Counsel.  Federal  Retirement  Thrift 
Investnwnt  Board. 

[FR  Doc.  03-23200  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  676(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Health  Care  Policy  and  Research 
Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  appendix  2),  announcement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel  (SEP) 
meeting. 

The  Health  Care  Policy  and  Research 
Special  Emphasis  Panel  is  a  group  of 
experts  in  fields  related  to  health  care 
who  are  invited  by  the  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ),  and  agree  to  be  available,  to 
conduct  on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  or  other  Department  support. 
Individual  members  of  the  Panel  do  not 
attend  regularly-scheduled  meetings 
cmd  do  not  serve  for  fixed  terms  or  long 
period  of  time.  Rather,  they  are  asked  to 
participate  in  particular  review 
meetings  which  require  their  type  of 
expertise. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 
to  the  public  in  accordance  with  the 
Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  for  Adolescent  Family  Life 
Research  Grant  (ROl)  Awards  are  to  be 
reviewed  and  discussed  at  this  meeting. 
These  discussions  are  likely  to  reveal 
personal  information  concerning 
individuals  associated  with  the 
applications.  This  information  is 
exempt  fi-om  mandatory  disclosure 
tinder  the  above-cited  statutes. 

SEP  Meeting  on:  Adolescent  Femiily 
Life  Research  Grant  (ROl)  Award. 

Date:  September  8,  2003  (open  on 
September  8  from  8  a.m.  to  8:10  a.m. 
euid  closed  for  the  remainder  of  the 
meeting). 

Place:  Quality  Suites  &  Conference 
Center,  3  Research  Court,  Rockville,  MD 
20850. 

Contact  Person:  Anyone  wishing  to 
obtain  a  roster  of  members,  agenda  or 
minutes  of  the  nonconfidential  portions 
of  this  meeting  should  contact  Mrs. 
Bonnie  Campbell,  Committee 
Management  Officer,  Office  of  Research 
Review,  Education  and  Policy,  AHRQ, 
540  Gaither  Road,  Room  2038, 
Rockville,  Maryland  20850,  Telephone 
(301) 427-1554. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  September  8 


meeting,  due  to  the  time  constraints  of 
reviews  and  funding  cycles. 

Dated:  September  5,  2003. 
Carolyn  M .  Clancy, 
Director. 
[FR  Doc.  03-23229  Filed  9-11-03;  8:45  am) 

BILLING  CODE  41G0-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-10096,  CMS-2786] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Medicare  Health 
Survey  (MHS);  Form  No.:  CMS-10096 
(OMB#  0938-NEW);  L^se;  The  Centers 
for  Medicare  and  Medicaid  Services  has 
developed  a  survey,  the  Medicare 
Health  Survey,  that  is  similar  to  the 
Health  Outcomes  Survey  (HOS).  The 
main  purpose  of  the  MHS  is  to  collect 
information  that  may  be  used  to  adjust 
Medicare  payment.  This  approach  has 
been  tested  for  PACE  (as  mandated  by 
BBA)  and  other  organizations  that  serve 
frail  populations  and  frailty  adjusted 
payments  will  be  made  to  PACE  and 
certain  demonstrations  starting  in  2004. 
CMS  is  currently  investigating  the 
feasibility  of  applying  frailty  adjustment 
to  the  M+C  program  in  the  future.  To 
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conduct  the  necessary  research,  CMS 
needs  functional  impairment 
information  for  a  national  sample  of  FFS 
beneficiaries.  The  information  will  be 
used  for  two  purposes;  to  develop 
appropriate  adjustments  to  the  ratebook 
for  levels  of  functional  impairment,  and 
to  recalibrate  the  frailty  payment  model 
using  FFS  data.  Adjusting  the  ratebook 
is  necessary  to  ensure^  accurate  payment 
while  recalibration  of  the  frailty  model 
based  on  the  MHS  will  properly  align 
the  calibration  of  the  model  and  the  data 
collection  method,  thereby  avoiding 
payment  error  associated  with  the  mode 
of  administration  issues;  Frequency: 
Annually;  Affected  Public:  Individuals 
or  Households;  Number  of  Respondents: 
50,000;  Total  Annual  Responses: 
35,000;  Total  Annual  Ho»rs:  5,833. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Fire  Safety 
Survey  Report  Forms  and  Supporting 
Regulations  in  42  CFR  488.26  and 
442.30;  Form  No.:  CMS-2786  M,  R,  and 
T-Y  (OMB#  0938-0242);  Use:  CMS 
surveys  facilities  to  determine 
compliance  with  the  Life  Safety  Code  of 
2000.  The  providers  must  make 
documentation  proving  compliance 
.available  to  the  surveyors;  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions;  Number  of  Respondents: 
27,900;  Total  Annual  Responses: 
27,900;  Total  Annual  Hours:  2325. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp.  or  E-mail 
your  request,  including  your  address, 
phone  niunber,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 


Dated:  Septeiiber  5,  2003. 
Julie  Brown, 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  OperaLons  and  Strategic  Affairs, 
Division  of  Regmations  Development  and 
Issuances. 

[FR  Doc.  03-23^13  Filed  9-11-03;  8:45  am) 

BILUNG  CODE  4120-03-? 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVJICES 

Centers  for  MMicare  and  Medicaid 
Services 

[CMS-1515/157  II 

Agency  Inforr  lation  Coliection 
Activities:  Su|mission  for  OMB 
Review;  Comihent  Request 

Cente  rs 


Serv  ices 


ian:e 


3501  i( 


AGENCY: 

Medicaid 

In  compli 
of  section 
Paperwork 
Centers  for 
Services  (CMS 
Health  Care 
(HCFA). 
Human 
following 
collections  for 
Interested 


wa/s 
cla  rity 
a:  id 


pers  ons 
comments  reg<  xding 
estimate  or  an? 
collection  of 
of  the  followin  g 
necessity  and 
information  c 
performance  o 
(2)  the  accurac  y 
burden;  (3) 
utility,  and 
be  collected; 
automated 
other  forms 
minimize  the 
burden. 

Typeoflnfi 
Request: 
approved 
Information 
Agency  Survej 
Home  Health 
Instrument  an< 
in  42  CFR 
CMS-1515/15 
Use:  In  order 
Medicare 
Agency  (HHA) 
meet  Federal 
used  to  record 
patients'  healt 
compliance  w 
Frequency: 
Business  or 
profit 
households; 


to 
prog  am 


ith 


otl  le: 
instituti(  ins 


A^; 


for  Medicare  and 

HHS. 
with  the  requirement 
:c)(2)(A)ofthe 
Reduction  Act  of  1995,  the 
Meidicare  and  Medicaid 

(formerly  known  as  the 
Fihancing  Administration 
Depai  tment  of  Health  and 
Servio  js,  is  publishing  the 
sum  nary  of  proposed 
public  comment. 

are  invited  to  send 
this  burden 
other  aspect  of  this 
ii  formation,  including  any 

subjects:  (1)  The 
1  itility  of  the  proposed 
0  llection  for  the  proper 
the  agency's  functions; 
of  the  estimated 
to  enhance  the  quality, 
of  the  information  to 
(4)  the  use  of 
col  ection  techniques  or 
of  information  technology  to 
i  iformation  collection 


b;  -mation  Collection 
Exten  si  on  of  a  currently 
colk  ction;  Title  of 

Collection:  Home  Health 
and  Deficiencies  Report, 
functional  Assessment 
Supporting  Regulations 
488426  and  442.30;  Form  No.: 
2  (OMB#  0938-0355); 
participate  in  the 

as  a  Home  Health 
provider,  the  HHA  must 
S  tandards.  These  forms  are 
information  about 
and  provider 
requirements; 
Annually;  Affected  Public: 
r  for-profit,  Not-for- 

Individuals  or 
mber  of  Respondents: 


24,150;  Total  Annual  Responses: 
24,150;  Total  Annual  Hours:  3,864. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Brenda  Aguilar, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503. 

Dated:  September  5,  2003. 
Julie  Brown, 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

[FR  Doc.  03-23214  Filed  9-11-03;  8:45  am] 
BILUNG  Code  ^^2n-<a-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  2003N-0361] 

Anti-Counterfeit  Drug  Initiative; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUIl«MARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  August  26,  2003  (68  FR 
51270).  The  document  announced  the 
establishment  of  a  docket  to  receive 
information  and  comments  on  the 
agency's  initiative  against  coiinterfeit 
drugs.  The  document  published  with 
incorrect  information  in  the  DATES 
section.  This  document  corrects  that 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  A.  Strong,  Office  of  Policy  and 
Planning  (HF-27),  Food  and  Drug 
Adniinistration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-21751,  appearing  on  page  51270  in 
the  Federal  Register  of  August  26,  2003, 
the  following  correction  is  made: 

1.  On  page  51270,  in  the  first  column, 
the  DATES  section  is  corrected  to  read 
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"DATES:  The  agency  encourages 
interested  parties  to  submit  information 
by  November  3,  2003." 

Dated:  September  5,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-23250  Filed  9-11-03;  8:45  am] 

BILLING  CODE  416(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  National  Center  for 
Complementary  and  Alternative 
Medicine  Office  of  Communications 
and  Public  Liaison  Communications 
Program  Planning  and  Evaluation 
Research 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Center  for  Complementary  and 
Ahernative  Medicine  (NCCAM).  at  the 
National  Institutes  of  Health  (NIH),  will 
publish  periodic  summaries  df  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection:  Title:  NCCAM 
Office  of  Communications  and  Public 
Liaison  Communications  Program 
Planning  and  Evaluation  Research.  Type 
of  Information  Collection  Request:  New. 

Need  and  Use  of  Information 
Collection:  The  NCCAM  Office  of 
Communications  and  Public  Liaison 
(OCPL)  requests  clearance  to  collect 
data  from  individuals  and  organizations 
in  order  to  conduct  (1)  formative 
research  and  (2)  evaluation  of  activities, 
using  both  qualitative  and  quantative 
methods.  OCPL  communications  goals 
include  raising  awareness  of  issues 
unique  to  complementary  and 
alternative  medicine  (CAM)  so  that 
people  and  health  care  providers  can 
make  better,  more  informed  decisions, 
and  establishing  NCCAM  as  the  source 
for  credible,  authoritative  CAM 
information. 

Communicating  about  CAM  presents 
unique  challenges.  The  popularity  of 
CAM  is  ever-increasing,  yet  only  a  small 
number  of  CAM  modalities  have  been 
adequately  tested  for  safety  and 
effectiveness.  At  the  same  time,  often 
misleading  and  unreliable  claims  of 
health  benefits  are  delivered  to  the 
public  by  various  sources.  No  other  NIH 
institute  or  center  is  faced  with  the 
challenge  of  untested  and  unproven 


healing  practices  being  as  widely  used 
by  the  public. 

Established  in  1999,  NCCAM  is  still  a 
new  center  within  NIH.  Furthermore, 
the  field  of  CAM  research  is  relatively 
new.  Little  research  exists  on  NCCAM's 
audiences,  their  information  needs,  key 
messages,  and  strategies  to  reach  them. 
This  clearance  will  allow  NCCAM  OCPL 
to  tailor  and  evaluate  key  health 
messages  for  its  audiences. 

Proposed  formative  research  activities 
include  market  and  consumer  research, 
pretesting,  and  pilot  testing.  Through 
market  and  consumer  research.  OCPL 
will  learn  more  about  the  composition 
and  characteristics  of  the  target 
audiences,  which  includes  members  of 
the  general  public,  researchers, 
providers  of  both  conventional  and 
CAM  health  care,  and  the  media. 
Results  of  market  and  consumer 
research  will  enable  OCPL  to  identifv' 
opportunities  for,  and  barriers  to, 
shaping  communication  strategies. 
Pretesting  will  allow  OCPL  to  refine  and 
strengthen  materials  to  ensure  that  they 
resonate  with  intended  audiences.  Pilot 
testing  will  allow  OCPL  to  test  and 
refine  outreach  and  other  program 
activities  before  full-scale 
implementation. 

OCPL  also  wishes  to  evaluate 
messages,  materials,  and 
communication  and  outreach  strategies 
during  and  after  discussion  to  target 
audiences,  in  order  to  assess  their 
effectiveness.  Through  process 
evaluation.  OCPL  will  demonstrate  the 
extent  to  which  each  product  or  activity 
reaches  its  intended  market,  effectively 
exposes  audiences  to  the  program's 
messages,  and  is  used  by  gatekeeper 
audiences.  Outcome  evaluation  will 
measure  an  activity's  success,  such  as  in 
creating  an  audience's  knowledge  of 
CAM  issues,  or  promoting  positive 
health  behaviors.  Impact  evaluation  will- 
examine  an  activity's  contribution  to 
long-term  goals,  such  as  improving  an 
audience's  health  status. 

Through  qualitative  and  quantitative 
research.  OCPL  can  focus  its  efforts  to 
hone  its  messages  and  activities,  and 
thus  expend  limited  program  resource 
dollars  efficiently,  as  the  Office  gains  a 
broader  and  deeper  understanding  of 
intended  audiences  and  of  the 
effectiv^eness  of  its  communications 
strategies.  Data  collection  will  help 
NCCAM  meet  its  unique  health 
communications  challenges  by 
providing  information  on  the 
knowledge,  attitudes,  and  behaviors  of 
audiences  faced  with  decisions  about 
popular,  yet  unproven.  healing 
practices. 

Frequency  of  Response:  Periodically 
or  as  needed.  Affected  Public: 


Individuals  and  households;  nonprofit 
institutions:  Federal  Government;  State, 
Local,  or  Tribal  Government.  Type  of 
Respondents:  Members  of  the  public, 
health  care  professionals,  organizational 
representations.  The  annual  reporting 
burden  is  as  follows.  Estimated  Number 
of  Respondents:  13,490;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Hours  per  Response: 
0.18;  and  Estimated  Total  Burden  Hours 
Requested:  2,455  for  the  3-year 
clearance  period  (approximately  818 
hours  annually).  There  are  no  Capital 
Costs,  Operating  Costs,  or  Maintenance 
Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  the  following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  {4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who.are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Christy  Thomsen, 
Director.  Office  of  Communications  and 
Public  Liaison.  NCCAM.  6707 
Democracy  Boulevard.  Suite  401, 
Bethesda,  MD  20892-5475.  or  fax  your 
request  to  301^80-3519,  or  e-mail 
thomsenc@mail.nih.gov.  Ms.  Thomsen 
can  be  contacted  by  telephone  at  301- 
451-8876  (not  a  toll-free  number). 

Comments  Due  Date:  Comments    • 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  September  4.  2003. 
Christy  Thomsen, 

Director.  Office  of  Communications  and 
Public  Liaison.  National  Center  for 
Complementary  and  Alternative  Medicine. 
Sational  Institutes  of  Health. 
(FR  Doc.  03-23237  Filed  9-11-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closecl  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b{c)(9)(B).  Title  5  U.S.C,  as  amended 
because  the  premature  disclosure  of 
information  and  the  discussions  would 
be  likely  to  significantly  frustrate 
implementation  of  recommendations. 

Name  of  Committee:  President's  Cancer 
Panel. 

Date;  September  22-23,  2003. 

Open:  September  22,  2003,  8  a.m.  to  3:15 
p.m. 

Agenda:  Living  Beyond  Cancer:  Adolescent 
and  Young  Adult  Cancer  Survivorship. 

Place:  Doubletree  Guest  Suites,  303  W. 
15th  Street,  Austin,  TX  78701. 

Open:  September  22,  2003,  7  p.m.  to  9  p.m. 

Agenda:  'Town  Hall  Meeting. 

Place:  Doubletree  Guest  Suites,  303  W. 
15th  Street,  Austin,  TX  78701. 

C/osed.'September  23,  2003,  9  a.m.,  to  12 
p.m. 

Agenda:  To  review  and  evaluate  discussion 
of  prepublication  manuscripts  on 
adolescent's  and  young  adult's  survivorship. 

Place:  Doubletree  Guest  Suites,  303  W. 
Suites  15th  Street,  Austin.  TX  78701. 

Contact  Person:  Maureen  O.  Wilson.  Ph.D., 
Executive  Secretary,  National  Cancer 
Institute.  National  Institutes  of  Health,  31 
Center  Drive,  Building  31.  Room  3A18, 
Bethesda,  MD  20892,  301/496-1148. 

This  meeting  is  being  published  less  than 
15  days  prior  to  the  meeting  due  to 
scheduling  conflicts. 

Any  in{erested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and,  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center  home  page: 
deainfo.nci.nih.gov/advisory/pcp/pcp.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 


93.393,  Cancer 
-Research;  93.39h 
Diagnosis  Reses  rch 
Treatment  Rese  irch 
Research;  93.39F 
93.398,  Cancer 
Cancer  Control 
HHS) 

Dated:  SepteiAber  4.  2003 
LaVeme  Y.  Stri  igfield 

Director,  Office 
Committee  Polii\' 

[FR  Doc.  03-23:  36 
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National  Insti^tes  of  Health 

National  Instiaite  of  Allergy  and 
infectious  Di^ases;  Notice  of  Closed 
Meeting 


Pursuant  to 
Federal  Advisory 
amended  (5  U 
is  hereby  givei  i 
meeting. 

The  meetinj 
public  in  acco 
provisions  set 
552b(c)(4)  and 
as  amended, 
the  discussionp 
confidential 
property  such 
and  personal 
individuals  asiociated 
applications, 
would  constitiite 
invasion  of  pe:  sohal 


ection  10(d)  of  the 

Committee  Act,  as 
S.C.  Appendix  2),  notice 
of  the  following 


1  le 


tride  : 


Com.  nittee 


Infe  :tio 


n 


Name  of 
Allergy  and 
Emphasis  Panel 
Supplements  in 
Date:  October 
Time:  8:30  a 
Agenda:  To : 
applications. 

Pyoce;  Holiday 
Wisconsin  Aven  ue 

Contact  Perso  i 
Scientific  Revie 
DEA,  Scientific 
6700B  Rockledg 
MD  20892-7616 
gbansal@niaid.iih 


(Catalogue  of  Federal 
Program  Nos. 
£md  Transplanta  i 
Microbiology 
Research,  National 


will  be  closed  to  the 
dance  with  the 
orth  in  sections 
552b(c)(6),  Title  5  U.S.C, 
grant  applications  and 
could  disclose 

secrets  or  commercial 
is  patentable  material, 
i  iformation  concerning 
with  the  grant 
disclosure  of  which 
a  clearly  unwarranted 
privacy. 

National  Institute  of 
us  Diseases  Special 
uFAR  Competitive 
AIDS— FY  2004  Awards. 
-8,  2003. 
to  5  p.m. 
ew  and  evaluate  grant 


Inn  Chevy  Chase.  5520 
I,  Chevy  Chase,  MD  20815. 
Geetha  P.  Bansal,  PhD, 
'  Administrator,  NIAID/ 
eview  Program.  Room  2217, 
Drive  MSC-7616,  Bethesda. 
(301)496-2550, 
gov. 


93  855 


Domestic  Assistance 
Allergy,  Immunology, 

on  Research:  93.856, 

Infectious  Diseases 
Institutes  of  Health,  HHS) 

er4,  2003. 


Dated:  Septeni  bi 

LaVerne  Y.  Strii  gj5eld, 

Director,  Office  (  f  Federal  Advisory 
Committee  Folic  r. 

[FR  Doc.  03-232  34  Filed  9-11-03:  8:45  am] 
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DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aiging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Brain 
Dopamine. 

Date:  September  11-12,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Comfort  Inn  Riverview,  144  Bee 
Street,  Charleston,  SC  29401. 

Contact  Person:  Louise  L.  Hsu,  Ph.D.,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)496-7705. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Aging 
Mitochondria. 

Date:  September  16,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue, 
2C212,  Bethesda,  MD  20814,  (Telephone 
Conference  Call). 

Contact  Person:  William  Cruce,  Ph.D., 
Scientific  Review  Administrator,  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Scientific  Review  Office,  7201 
Wisconsin  Avenue,  Gateway  Bldg.  2C212, 
Bethesda,  MD  20814-9692.  301-402-7704, 
crucew@nia.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  histitutes  of  Health,  HHS) 


Federal  Register / Vol.  68,  No.  177 /Friday.  September  12.  2003 /Notices 


53745 


Dated:  September  4,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23235  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  414(>-01-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

agency:  Office  of  the  Under  Secretary 
for  Management,  Homeland  Security. 
ACTION:  Submission  for  OMB  Emergency 
Review;  comment  request. 

DATES:  September  8,  2003. 
summary:  The  Department  of  Homeland 
Security  (DHS)  has  submitted  the 
following  (see  below)  information 
collection  request  (ICR),  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35),  as  amended  by 
the  Clinger-Cohen  Act  (Pub.  L.  104- 
106).  OMB  approval  has  been  requested 
by  September  15,  2003.  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Homeland 
Security,  Theresa  M.  O'Malley 
(202.358.3571). 

Comments:  Comments  and  questions 
about  the  ICR  listed  below  should  be 
forwarded  to  the  Office  of  Information 
and  Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  Homeland  Security,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202.395.7316; 
202.395.6974  =  Fax). 

Th^  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
Eire  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Analysis:  Agency.  Department  of 
Homeland  Security,  Under  Secretary  of 
Management,  Office  of  the  Chief 
Information  Officer. 

Title:  Support  Anti-terrorism  by 
Fostering  Effective  Technologies  Act  of 
2002  (SAFETY  Act). 

OMB  Number.  1640-new  collection. 

Frequency.  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Number  of  Respondents:  1,000. 

Estimated  Time  Per  Respondent:  20- 
400;  average  120  per  respondent. 

Total  Burden  Hours:  120,000. 

Total  Burden  Cost  (capitaltstartup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Description:  As  part  of  the  Homeland 
Security  Act  of  2002,  Public  Law  107- 
296,  Congress  enacted  several  liability 
protections  for  the  providers  of  anti- 
terrorism technologies.  The  SAFETY 
Act  provides  incentives  for  the 
development  and  deployment  of  anti- 
terrorism technologies  by  creating  a 
system  of  risk  management  and 
litigation  management.  The  purpose  of 
the  Act  is  to  ensure  that  the  threat  of 
liability  does  not  deter  potential 
manufacturers  of  anti-terrorism 
technologies  from  developing  and 
commercializing  technologies  that  could 
significantly  reduce  the  risks  or  mitigate 
the  effect  of  large-scale  terrorist  events. 

Steven  I.  Cooper, 

Chief  Information  Officer. 

[FR  Doc.  03-23290  Filed  9-9-03;  3:22  pm] 

BILUNG  CODE  4410-1(M> 


DEPARTMENT  OF  HOMEU^ND 
SECURITY 

Office  of  Science  and  Technology; 
Announcement  of  Seminars 

AGENCY:  Office  of  Science  and 

Technology,  Department  of  Homeland 

Security. 

ACTION:  Announcement  of  seminars. 

SUMMARY:  The  Office  of  Science  and 
Technology,  Department  of  Homeland 
Security,  will  be  hosting  a  series  of 
seminars  in  key  cities  nationwide  to 
educate  the  public  about  the  application 
process  for  the  Support  Anti-Terrorism 
by  Fostering  Effective  Technologies  Act 
of  2002  (SAFETY  Act),  Sections  861- 
865,  Public  Law  107-296. 
DATES:  'See  SUPPLEMENTARY  INFORMATION 
section  for  seminar  addresses. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  seminar 
addresses. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  this  notice  or 
the  seminars,  write  or  call  Ms.  Wendy 
Howe,  Program  Manager,  SAFETY  Act 
Implementation,  Department  of 
Homeland  Security,  7th  and  D  Streets, 
SW.,  Washington.  DC  20598, 
wendy.howe@dhs.gov,  or  at  202-772- 
9887. 

SUPPLEMENTARY  INFORMATION: 
Registration 

All  seminars  are  open  to  the  public, 
but  registration  is  required.  For  more 
information  or  to  register,  please  call 
301-975-8933  or  visit  http:// 
www.dhs.gov  and  click  on  the  "Threats 
&  Protection"  link  at  the  top  of  the  page. 

Seminar  Dates  and  Locations 

The  seminars  will  be  held  at  the 
following  dates  and  locations: 

September  22,  2003,  9  a.m.  to  4  p.m.— 
Dallas  Marriott  Quorum  Hotel,  14901 
Dallas  Parkway.  Dallas,  TX  75254 

September  23,  2003,  8  a.m.  to  2  p.m.— 
Renaissance  Los  Angeles,  9620 
Airport  Boulevard,  Los  Angeles,  CA 
90045 

September  24,  2003,  9  a.m.  to  4  p.m.— 
Marriott  Marquis  Hotel,  265  Peachtree 
Center  Avenue.  Atlanta,  GA,  30303 

September  26,  2003.  9  a.m.  to  4  p.m.— 
Chicago  Marriott  O'Hare  Hotel,  8.535 
West  Higgins  Road,  Chieago,  IL  60631 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
seminars,  contact  the  registration 
number  provided  above. 

Media  Inquiries 

Members  of  the  media  who  would 
like  to  cover  this  event  must  present  a 
valid  press  credential.  For  further 
information,  contact  Ms.  Michelle 
Petrovich,  Director  of  Communications, 
Office  of  Science  and  Technology, 
Department  of  Homeland  Security,  7th 
and  D  Streets,  SW.  Washington,  DC 
20598,  michelle.petrovich@dhs.gov.  at 
202-772-9886. 

(Authority:  Sec.  862(c).  Pub.  L.  107-296; 
Department  of  Homeland  Security 
Management  Directive  0490.1) 

Dated:  September  9,  2003. 
Dr.  Holly  Dockery, 

Director.  Safety  Act  Implementation.  Science 
and  Technology  Division.  Department  of 
Homeland  Security. 

[FR  Doc.  03-23291  Filed  9-9-03;  3:22  pm) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  October 
14.  2003. 

.ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  (703)  358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangeied  Species 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 
Applicant:  Dennis  F.  Danner, 
Spencervrlle,  MD,  PRT-076509 
Tne  applicant  requests  a  permit  to 
import  the  sport'himted  trophy  of  one 


male  bonteba  t  [Damaliscus  pygargus 
dorcas]  culle(  I  from  a  captive  herd 
maintained  u  ider  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpoi  ;e  of  enhancement  of  the 
survival  of  th ;  species. 

PRT-075553. 

Applicant:  M  chael  J.  Wodjenski,  New 

Milford,  CI . 

The  applici  nt  requests  a  permit  to 
import  the  sp  )rt-hunted  trophy  of  one 
female  brown  hyena  {Parahyaena 
brunnea)  take  n  from  the  wild  in  the 
Republic  of  S  )uth  Africa,  for  the 
purpose  of  en  lancement  of  the  survival 
of  the  species 

PRT-074389  hrough  074398. 

Applicant:  M:  tchel  Kalmanson, 

Maitland,  F :.. 

The  applies  nt  requests  permits  to 
export,  re-exp  ort,  and  re-import  captive- 
bom  tigers  [Pi  mtbera  tigris)  to 
worldwide  locations  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  Education.  The  permit 
numbers  and  knimals  are:  PRT- 
074389— Wehter,  074390— Pancho, 
074391— Petri,  074392— Gandhi, 
074393— Taslja,  074394— Kiara, 
074395— Chaidon,  074396— Rufus, 
074397— Printesa,  and  074398— Isis. 
This  notification  covers  activities  to  be 
conducted  by  pie  applicant  over  a  three- 
year  period  and  the  import  of  any 
potential  progjeny  born  while  overseas. 

The  U.S.  Filh  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  thiisugh  March  31,  2004, 
OMB  Control  ^umber  1018-0093. 
Federal  Agenc  ies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  disp!  ays  a  current  valid  OMB 
control  numb(  ir. 

Dated:  Augus  29,  2003. 
Michael  S.  Moo  re, 

Senior  Permit  B  ologist.  Branch  of  Permits, 

Division  of  Man  igement  Authority. 

[FR  Doc.  03-23;  20  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4311 1-S&-P 

End/i  ngered  Species 


Permit  No. 


052418 
074368 


Applicant 


Field  Museum  of  Natural  History 
Matthew  A.  Dick  


Endangered  Marine 


Pemirt  No. 


038448 
072044 
072135 
072138 


Applicant 


Univ.  of  Florida— Larkin 

Scott  G.  Olds 

Paul  M.  Vial  

Mark  D.  Nuessle 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits  for 
endangered  species  and  marine 
mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  (703)  358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  (703)  358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.],  and/ 
or  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Fish  and  Wildlife  Servipe 
issued  the  requested  permit(s)  subject  to 
certain  conditions  set  forth  therein.  For 
each  permit  for  an  endangered  species, 
the  Service  found  that  (1)  the 
application  was  filed  in  good  faith,  (2) 
the  granted  permit  would  not  operate  to 
the  disadvantage  of  the  endangered 
species,  and  (3)  the  granted  permit 
would  be  consistent  with  the  purposes 
and  policy  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973,  as 
amended. 


Receipt  of  application  Federal  Register  notice 


67  FR  7188;  Febaiary  15,  2002 

68  FR  43156;  July  21,  2003 


Permit  issuance  date 


August  27,  2003. 
September  2,  2003. 


MAMMALS  AND  MARINE  MAMMALS 


Receipt  of  application  Federal  Register  notice 


68  FR  20166;  April  24,  2003 
68  FR  33734;  June  5,  2003  . 
68  FR  33735;  June  5,  2003  . 
68  FR  33735;  June  5,  2003  . 


Permit  number 
issuance  date 


August  21 ,  2003. 
August  28,  2003. 
August  28,  2003. 
August  28.  2003. 
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Endangered  Marine  Mammals  and  Marine  Mammals— Continued 


Permit  No. 


073132 


Applicant 


Juan  B.  Suarez 


Receipt  ot  application  Federal  Register  notice 


53747 


Permit  numtjer 
issuance  date 


68  FR  39961;  July  3.  2003 August  28,  2003. 


Dated:  September  3.  2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-23222  Filed  9-11-03;  8:45  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species. 

DATES:  Written  data,  comments  or 
requests  must  be  received  bv  October 
14. 2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive,  . 
Room  700,  Arlington,  Virginia  22203: 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  {16  U.S. C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-076575. 

Applicant:  Gregg  V.  Severinson,  Sidney, 

•NE. 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pvgargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-076616 

4 

Applicant:  Steven  D.  Reiley,  Grand 
Rapids.  MI. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pvgargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-076685 

Applicant:  Lewis  E.  Misterlv.  Anaheim 
Hills,  CA. 

The  applicant  requests  a  permit  to 
import  the  sport-huhted  trophy  of  one 
male  bontebok  (Damaliscus  pvgargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-695190 

Applicant:  Western  Foundation  of 
Vertebrate  Zoology,  Camarillo,  CA. 

The  applicant  requests  renewal  of  the 
permit  to  export  and  re-import  non- 
living museum  specimens  of 
endangered  and  threatened  species  of 
plants  and  animals  previously 
accessioned  into  the  applicant's 
collection  for  scientific  research.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  five- 
year  period. 

PRT-075484 

Applicant:  Saint  Louis  Zoological 
Park,  St.  Louis,  MO. 

The  applicant  requests  a  permit  to 
import  biological  samples  from 
Galapagos  hawk  (Buteo  galapagoensis) 
located  on  the  Galapagos  Islands, 
Ecuador,  for  the  purpose  of  scientific 
research.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 


Dated:  September  5.  2003.  , 

Monica  Farris,  ' 

Senior  Permit  Biologist.  Branch  of  Permits. 
Division  of  Management  Authority. 
[FR  Doc.  03-23223  Filed  9-1 1-03;  8:45  am) 
BILLING  CODE  4310-5S-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Safe  Hartior 
Agreement  and  Receipt  of  Application 
for  an  Enhancement  of  Survival  Permit 
for  Activities  on  the  (Crosswhite)  EC 
Bar  Ranch,  Apache  County,  AZ 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  av^ailability  and  30-day 

public  comment  period. 

SUMMARY:  James  W.  Crosswhite 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
enhancement  of  survival  permit 
pursuant  to  section  10(a)(l)lA)  of  the 
Endangered  Species  Act  (Act).  The 
permit  application  includes  a  proposed 
Safe  Harbor  Agreement  between  the 
Applicant  and  the  Service.  The 
Applicant  has  been  assigned  permit 
number  TE-075891-0.  The  proposed 
Agreement  and  permit  would  become 
effective  upon  signature  of  the  . 
Agreement  and  both  would  remain  in 
effect  for  50  years.  The  requested  permit 
would  authorize  take  of  two  federally 
listed  species — the  endangered 
southwestern  willow  flycatcher 
(Empidonax  traillii  extimus)  and  the 
threatened  Little  Colorado  River 
spinedace  (Lepidomeda  vittata).  The 
proposed  take  could  occur  as  a  result  of 
conservation  measures  implemented  on 
2.5  miles  of  Nutrioso  Creek  in  Apache 
County,  Arizona. 

Based  upon  guidance  in  the  Service's 
June  17,  1999,  Final  Safe  Harbor  Policy, 
if  a  Safe  Harbor  Agreement  and 
associated  permit  are  not  expected  to 
individuaHy  or  cumulatively  have  a 
significant  impact  on  the  quality  of  the 
human  environment  or  other  natural 
resources,  the  Agreement/permit  may  be 
categorically  excluded  from  undergoing 
National  Environmental  Policy  Act 
(NEPA)  review.We  have  made  a 
preliminary'  determination  that  the 
proposed  Agreement  and  permit 
appliqation  qualify  as  a  "Low  Effect" 
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agreement,  thus,  these  actions  are 
eligible  for  categorical  exclusion  under 
NEPA.  The  "Low  Effect"  determination 
is  available  for  review. 
DATES:  Written  comments  on  the 
application  should  be  received  by 
October  14,  2003. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  PO  Box  1306, 
Room  4102,  Albuquerque,  New  Mexico 
87103.  Persons  wishing  to  review  the 
Agreement  may  obtain  a  copy  by  writing 
to  the  Field  Supervisor.  Arizona 
Ecological  Services  Field  Office,  2321 
West  Royal  Palm  Road.  Suite  103, 
Phoenix,  Arizona  85021-4951,  (602) 
242-0210.  Documents  relating  to  the 
application  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8  a.m.  to  4:30  p.m.)  at 
the  U.S.  Fish  and  Wildlife  Service, 
Arizona  Ecological  Services  Field 
Office,  Phoenix,  .\rizona. 

Written  data  or  comments  concerning 
the  application  and  Agreement  should 
be  submitted  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Arizona 
Ecological  Services  Field  Office,  2321 
West  Royal  Pahn  Road,  Suite  103, 
Phoenix,  Arizona  85021-4951.  Please 
refer  to  permit  nimiber  TE-075891-0 
when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor  at  the  U.S.  Fish  and 
Wildlife  Service,  Arizona  Ecological 
Services  Field  Office,  2321  West  Royal 
Palm  Road,  Suite  103,  Phoenix,  Arizona 
85021-4951 (602) 242-0210. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  a  Safe  Harbor  Agreement, 
participating  property  owners 
voluntarily  undertake  management 
activities  on  their  property  to  enhance, 
restore,  or  maintain  habitat  benefitting 
species  listed  under  the  Act.  Safe 
Harbor  Agreements  encoiurage  private 
and  other  non-Federal  property  owners 
to  implement  conservation  efforts  for 
listetf  species  by-assuring  property 
owners  they  will  not  be  subject  to 
increased  property  use  restrictions  if 
their  efforts  attract  listed  species  to  their 
property  or  increase  the  numbers  or 
distribution  of  listed  species  already  on 
their  property.  Application 
requirements  and  issuance  criteria  for 
enhancement  of  siuvival  permits 
through  Safe  Harbor  Agreements  are 
found  in  50  CFR  17.22(c). 
.    James  W.  Crosswhite,  owner  of  the 
394-acre  EC  Bar  Ranch,  plans  to 
implement  conservation  measures  on 
2.5  miles  of  Nutrioso  Creek,  located  one 


mile  north  of  f  lutrioso,  in  Apache 
Coimty,  Arizoi  la.  The  conservation 
measures  will  mprove  riverine, 
riparian,  and  u  pland  habitat  through 
establishment  jf  native  riparian 
vegetation.  Thi  ise  measures  have  been 
shown  to  be  ef  ective  in  improving 
water  quality,  i  educing  sedimentation, 
and  increasing  stream  bank  stability. 
The  measures  hat  will  be  implemented 
include:  planti  ag  10,000  to  21,000 
riparian  trees,  larvesting  of  cuttings  of 
riparian  vegetation  in  two  to  four  years, 
planting  of  grasses  and  shrubs  along  the 
flood  plain  ten  ace,  and  repairing  old 
and  installing  i  lew  livestock  and  elk 
fence  exclosun  !s. 

The  Agreemi  snt  is  expected  to  provide 
a  net  conserval  ion  benefit  for  two 
federally  listec  species;  the 
southwestern  \  allow  flycatcher  and  the 
Little  Colorado  spinedace.  The  baseline 
condition  for  t  le  southwestern  willow 
flycatcher  is  ze  ro.  This  is  because  there 
is  currently  no  habitat  for  this  species  in 
the  project  arei .  The  Safe  Harbor  Policy 
states  that  the  Baseline  can  be  described 
using  measurements  of  available 
suitable  habitai  components.  Because 
data  from  fish  iurveys  can  vary  due  to 
the  monitoring  methods  used  as  well  as 
fluctuations  in  natural  conditions, 
actual  populat;  on  levels  will  not  be 
used  to  quantil  y  baseline  conditions  for 
the  Little  Coloi  ado  spinedace.  Instead, 
the  baseline  co  iditions  will  use  the 
number  of  woo  dy  riparian  trees  that  are 
three  feet  or  gr(  ater  in  height  that  are 
present  either  i  s  individuals  or  as 
clumps  along  t  le  2.5  miles  of  Nutrioso 
Creek  on  the  El  ]  Bar  Ranch  at  the 
signing  of  this  \greement.  Currently 
there  are  appro  >cimately  100  individual 
or  cliunps  of  w  Dody  riparian  trees 
consisting  of  c(  yote  willow,  shiny 
willow,  straple  if  willow,  narrowleaf 
Cottonwood,  ar  d  thin-leafed  alder  in  the 
project  area  the  t  are  three  feet  or  greater 
in  height. 

The  Agreem<  nt  will  provide 
protection  to  ti  e  Applicant  against 
further  regulati  an  under  the  Endangered 
Species  Act  in  he  event  that  any  of  the 
covered  specie  i  should  be  taken  on  his 
land  as  a  result  of  implementation  of  the 
proposed'cons(  rvation  measures. 

The  Service '  vill  evaluate  the  permit 
application,  associated  documents,  and 
comments  subi  litted  to  determine 
whether  the  pe  mit  application  meets 
the  issuance  cr  teria  of  50  CFR  17.  If, 
upon  completii  »n  of  the  30-day 
comment  perio  i,  the  Service  determines 
that  the  criteria  are  met,  the  Service  will 
sign  the  Agreer  lent  and  issue  an 
enhancement  o  f  survived  permit  under 
section  10  (a)(l  )(A)  of  the  Act  to  James 
W.  Crosswhite  or  take  of  southwestern 
willow  flycatcl  er  and  Little  Colorado 


spinedace  incidental  to  otherwise 
lawful  activities  in  accordance  with  the 
terms  of  the  Agreement. 

Section  9  of  the  Act  prohibits  the 
"taking"  of  threatened  or  endangered 
species.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  threatened  and 
endangered  wildlife  species  incidental 
to,  and  not  the  piupose  of,  othe  wise 
lawful  activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22  and  50  CFR  17.32  for 
threatened  species. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

Bryan  Arroyo, 

Acting  Regional  Director,  Southwest  Region, 
Albuquerque,  New  Mexico. 

[FR  Doc.  03-23244  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4S10-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  Notice  of  a  Public  Scoping 
■Meeting  Related  to  the  Pima  County 
Multi-Species  Conservation  Plan  To  Be 
Held  on  October  4, 2003 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 
EIS  and  notice  of  a  public  scoping 
meeting. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  this 
notice  advises  the  public  that  the  U.S. 
Fish  and  Wildlife  Service  (Service) 
intends  to  prepare  an  EIS  to  evaluate  the 
impacts  of  and  alternatives  for  the 
possible  issuance  of  an  incidental  take 
permit,  pursuant  to  section  10(a)(1)(B) 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act),  to  Pima  County.  Pima 
County  is  preparing  to  apply  for  an 
incidental  take  permit  through 
development  and  implementation  of  the 
Pima  County  Multi-Species 
Conservation  Plan  (MSCP),  which  will 
serve  as  a  habitat  conservation  plan,  as 
required  by  the  Act,  for  issuance  of  an 
incidental  take  permit.  The  Pima 
Cbunty  MSCP  will  include  measures 
necessary  to  minimize  and  mitigate  the 
effects  of  the  proposed  taking  of  listed 
and  sensitive  species  and  their  habitats. 

Ektte  of  Scoping  Meeting:  A  public 
scoping  meeting  will  be  held  on  October 
4,  2003.  at  10  a.m.  at  the  Pima  County 
Public  Works. 
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DATES:  Written  comments  on  possible 
conservation  alternatives  and  issues  to 
be  addressed  in  the  EIS  must  be 
received  by  October  27,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Steven  L.  Spangle,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2321  West  Royal  Palm  Road, 
Suite  103,  Phoenix,  AZ,  85021.  Oral  and 
written  comments  will  also  be  accepted 
at  the  public  scoping  meeting  to  be  held 
at  the  offices  of  Pima  County  Public 
Works,  Room  C  in  the  Basement,  201 
North  Stone  Avenue,  Tucson,  Arizona  . 
85701. 

Comments,  as  well  as  the  names  and 
addresses  of  commentors,  may  be 
disclosed  under  the  Freedom  of 
Information  Act  unless  a  commentor 
gives  a  privacy  or  other  exemption 
justification. 

FOR  FURTHER  INFORMATION  CONTACT:  On 

the  EIS,  Contact:  Ms.  Sherry  Barrett, 
Assistant  Field  Supervisor,  Tucson 
Suboffice,  U.S.  Fish  and  Wildlife 
Service,  110  S.  Church,  Suite  3450, 
Tucson,  AZ,  85701,  at  520/670-4617. 

For  Further  Information  on  the  Pima 
County  MSCP  Contact:  Mr.  Paul  Fromer, 
RECON,  1927  Fifth  Avenue,  Suite  200, 
San  Diego,  California  92101-2358  at 
619/308-9333.  hiformation  on  the 
purpose,  membership,  meeting 
schedules,  and  documents  associated 
with  the  Pima  County  MSCP  may  be 
obtained  on  the  Internet  at  http:// 
www.co.pima.az.  us/cmo/sdcp/ 
index.html. 

SUPPLEMENTARY  INFORMATION:  This 
notice  advises  the  public  that  the 
Service  intends  to  gather  information 
necessary  to  deterinine  impacts  and 
alternatives  for  an  EIS  related  to  the 
issuance  of  an  incidental  take  permit  to 
Pima  County,  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act),  and  the 
implementation  of  the  Pima  Coimty 
Multi-Species  Conservation  Plan 
(MSCP),  which  will  provide  measures  to 
minimize  and  mitigate  the  efi'ects  of  the 
incidental  take  of  federally  listed 
species. 

Background 

Pima  County,  Arizona,  is  home  to 
over  800,000  residents,  and  the 
population  is  expected  to  reach  1.2 
million  by  the  year  2020.  The  Pima 
County  Board  of  Supervisors  is 
responsible  for  the  protection  of  those 
lands  in  Pima  County  that -are  of 
environmental,  cultural,  or  historic 
importance.  Given  Pima  County's  rapid 
growth  rate,  the  Board  of  Supervisors 
has  recognized  the  need  to  balance 
economic,  environmental,  and  human 
interests  by  implementing  a  regional. 


ecosystem-based  multi-species 
conservation  program. 

In  October  of  1998,  Pima  Coimty 
developed  a  draft  Sonoran  Desert 
Conservation  Concept  Plan  (SDCP). 
Pima  County  adopted  the  SDCP  in 
concept  in  March  1999  to  frame  future 
regional  land-use  conservation  planning 
and  formed  an  84-member  Steering 
Committee  and  numerous  technicaJ 
teams. 

Pima  County  also  agreed  to  pursue  an 
ecosystem-based  approach  to 
developing  the  SDCP  for  interim  and 
long-term  compliance  with  applicable 
endangered  species  and  environmental 
laws  and  to  implement  conservation 
and  protection  measures  for  species  and 
habitat  covered  in  the  SDCP.  In 
December  2001,  the  Pima  County  Board 
of  Supervisors  adopted  the  Pima  County 
Comprehensive  Plan  Update,  which 
incorporates  aspects  of  the  SDCP. 

OnJunel7,  2003,  the 
recommendations  of  the  Steering 
Committee  were  presented  to  the  Pima 
County  Board  of  Supervisors  for 
formulation  of  the  preferred  alternative 
for  the  MSCP. 

Purpose  of  and  Need  for  Action 

The  purpose  of  and  need  for  the 
proposed  Pima  County  MSCP  are:  (1)  to 
ensure  the  long-term  survival  of  the  full 
spectruim  of  plants  and  animals  that  are 
indigenous  to  Pima  Coimty,  through 
maintaining  or  improving  the  habitat 
conditions  and  ecosystems  necessary  for. 
their  survival;  and  (2)  to  provide  the 
framework  for  a  combination  of  actions 
to  protect  and  enhance  the  natural 
environment  through  comprehensive, 
long-range  planning.  This  will  ensure 
that  the  County's  natural  and  urban 
environments  can  not  only  coexist,  but 
can  also  develop  an  interdependent 
relationship  with  one  another.  This 
relationship  will  guide  already 
approved  public  bond  investments  and 
conservation  and  preservation  actions, 
define  Federal  program  and  funding 
priorities,  and  establish  a  regional 
preference  for  the  expenditure  of  State 
funds  to  preserve  and  protect  State 
Trust  lands  threatened  by  urbanization. 

Section  9  of  the  Act  prohibits  the 
"taking"  of  threatened  and  endangered 
species.  The  Service  may,  however, 
under  limited  circumstances,  issue 
permits  that  allow  the  incidental  take  of 
federally  listed  and  candidate  species, 
incidentcd  to,  and  not  the  purpose  of, 
the  carrying  out  of  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  and  threatened 
species  are  at  50  CFR  17.22  and  17.32. 
respectively.  The  term  "take"  under  the 
Act  means  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture. 


or  collect,  or  attempt  to  engage  in  any 
such  conduct.  Regulations  define 
"harm"  as  significant  habitat 
modification  or  degradation  that  results 
in  death  or  injury  to  listed  species  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering  (50  CFR  17.3).  The 
proposed  permit  would  allow  approved 
incidental  take  that  is  consistent  with 
the  conservation  guidelines  of  the  Pima 
County  MSCP. 

Section  10(a)(1)(B)  of  the  Act  contains 
provisions  for  issuing  incidental  take 
permits  to  non-federal  entities  for  the 
take  of  endangered  and  threatened 
species,  provided  the  following  criteria 
are  met: 

1.  The  taking  will  be  incidental; 

2.  The  applicant  will,  to  the 
maximum  extent  practicable,  minimize 
and  mitigate  the  impact  of  such  taking; 

3.  The  applicant  will  ensure  that 
adequate  funding  for  the  Plan  will  be 
provided; 

4.  The  taking  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  the  species  in  the  wild; 
and 

5.  Any  other  measures  that  the 
Service  may  require  as  being  necessary 
or  appropriate  for  the  purposes  of  the 
Plan. 

The  Pima  County  MSCP  considers  the 
Act's  section  10(a)(1)(B)  requirements 
and  is  consistent  with  Pima  County's 
larger  conservation  and  land-use  vision. 

We  anticipate  that  Pima  Coimty  will 
request  permit  coverage  for  a  period  of 
20  to  50  years.  Implementation  of  the 
Pima  County  MSCP  will  result  in  the 
establishment  of  a  conservation  lands 
system  that  is  expected  to  provide  for 
the  conservation  of  covered  species  and 
their  habitats  in  perpetuity.  Research 
and  monitoring  in  combination  with 
adaptive  management  will  be  used  to 
facilitate  accomplishment  of  these  goals. 

Proposed  Action 

The  proposed  action  is  the  issuance  of 
an  incidental  take  permit  for  listed  and 
sensitive  species  in  Pima  County, 
pursuant  to  section  10(a)(1)(B)  of  the 
Act.  Pima  County  will  develop  and 
implement  the  Pima  County  MSCP, 
which  will  serve  as  a  habitat 
conservation  plan,  as  required  by 
section  10(a)(2)(A)  of  the  Act.  The  Pima 
County  MSCP  will  provide  measures  to 
minimize  and  mitigate  the  effects  of  the 
taking  on  listed  and  sensitive  species 
and  their  habitats.  The  biological  goal  of 
the  Pima  County  MSCP  is  to  ensure  the 
long-term  survival  of  the  full  spectrum 
of  plants  and  animals  that  are 
indigenous  to  Pima  County  through 
maintaining  or  im{)roving  the  habitat 
conditions  and  ecosystem  functions 
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necessary  for  their  survival  and  to 
ensure  that  any  incidental  take  of  listed 
species  will  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  those  species. 

The  purpos  of  the  scoping  meeting  to 
be  held  on  October  4,  200     at  10:00 
a.m.  at  the  offices  of  Pinw  Jounty  Public 
Works,  Room  C  in  the  Basement,  201 
North  Stone  Avenue,  Tucson,  Arizona  is 
to  brief  the  public  on  the  background  of 
the  Pima  County  MSCP,  alternative 
proposals  under  consideration  for  the 
draft  EIS,  and  the  Fish  and  Wildlife 
Service's  role  and  steps  that  we  will 
take  to  develop  the  draft  EIS  for  this 
habitat  conservation  planning  effort.  At 
the  scoping  meeting,  there  will  be  an 
opportunity  for  the  public  to  ask 
questions,  to  provide  oral  comments 
and  also  to  provide  written  comments. 
Written  conunents  may  also  be  sent  to 
the  Fish  and  Wildlife  Service  by  mail 
(see  ADDRESSES  section  above). 

Activities  proposed  for  coverage     , 
under  the  incidental  take  permit  include 
lawful  activities  that  would  occur 
consistent  with  the  Pima  County  MSCP 
conservation  guidelines  and  include, 
but  are  not  limited  to,  maintenance  of 
county  operations,  implementation  of 
capitaJ  improvement  projects,  and 
issuance  of  land-use  related  permits, 
including  those  for  residential  and 
commercial  development. 

Pima  Coimty  is  expected  to  apply  for 
an  incidental  take  permit  for  55 
vulnerable  species  that  would  be 
protected  within  their  Conservation 
Lands  System  map.  The  55  species 
include  the  following  federally  listed 
species:  the  lesser  long-nosed  bat 
[Leptonycteris  curasoae  yerbabuenae), 
cactus  ferruginous  pygmy-owl 
[Glaucidium  bmsilianum  cactorum), 
southwestern  willow  flycatcher 
(Empidonax  traillii  extimus),  Chiricahua 
leopard  frog  (Rana  Chihcahuensis), 
desert  pupfish  [Cyprinodon 
macularius),  Gila  topminnow 
[Poeciliopsis  occidentalis  occidentalis). 
Huachuca  water  umbel  [Ulaeopsis 
schaffneriana  var.  recurva),  Nichol 
Turk's  head  cactus  (Echinocactus 
horizonthalonius  var.  nichoUi),  and 
Pima  pineapple  cactus  [Coryphantha 
scheeri  var.  robustispina].  In  addition, 
Pima  County  will  seek  to  address  and 
cover  the  Gila  chub  (GUa  intermedia),  a 
species  proposed  for  listing,  and  the 
Ac  una  cactus  [Echinomastus 
erectocentnis  var.  acunensis)  and 
yellow-billed  cuckoo  (Coccyzus 
americanus  spp.  Occidentalis),  both  of 
which  are  candidates  for  listing.  Pima 
County  is  also  seeking  to  address  and 
cover  at  least  43  other  rare  and/or 
sensitive  species  that  occur  in  the 
County.  Unlisted  species  that  are 
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if  they  were  listed,  and 
finds  are  adequately 
the  Pima  County  MSCP, 
permitted  for 
should  they  be  listed  as 
or  endangered 
the|  future.  Numerous  other 
species  for  which 
s  not  seeking  permit 
also  benefit  from  the 
neasures  provided  in  the 
ASCP  through  protection 
erlapping  habitat 
ecosystem  functions. 


Alternatives 

The  proposi  sd  action  and  alternatives 
that  will  be  d(  veloped  in  the  EIS  will  be 
assessed  agaii  st  the  No  Action/No 
Project  alternj  tive,  which  assumes  that 
some  or  all  of  the  current  and  future 
projects  propc  sed  in  Pima  County 
would  be  imp  emented  individually, 
one  at  a  time,  md  be  in  compliance 
with  the  Act. '  "he  No  ActionyNo  Project 
alternative  im  Dlies  that  the  impacts 
from  these  po  ential  projects  on 
sensitive  spec  es  and  habitats  would  be 
evaluated  and  mitigated  on  a  project-by- 
project  basis,  i  is  is  currently  the  case. 
For  any  activi  ies  involving  teike  o  f 
listed  species  Jue  to  non-federal 
projects/actioi  is,  individual  Section 
10(a)(1)(B)  pel  mits  would  be  required. 
Without  a  coo  rdinated,  comprehensive 
ecosystem-bas  ed  conservation  approach 
for  the  region,  listed  species  may  not  be 
adequately  ad  fressed  by  individual 
project-specif  c  mitigation  requirements, 
unlisted  cand  date  and  sensitive  species 
would  not  rec  jive  proactive  action 
intended  to  pi  eclude  the  need  to  list 
them  in  the  fu  lure,  and  pjroject-specific 
mitigation  wo  ild  be  piecemeal  and  less 
cost  effective  i  n  helping  Federal  and 
non-federal  aj  encies  work  toward 
recovery  of  lis  :ed  species.  Current 
independent  c  onservation  actions 
would  contini  e,  although  some  of  these 
are  not  yet  fur  ded. 

Other  altern  atives  that  may  be 
considered  in  the  EIS  include  issuance 
of  an  incident  il  take  permit  for  only  the 
9  currently  lis  ed  species,  plus  those 
species  that  w  juld  be  adequately 
addressed  by  I  he  conservation  measures 
enacted  for  thi  »se  9  species;  issuance  of 
an  incidental  I  ake  permit  for  an 
undetermined  number  of  listed  and 
unlisted  speci;s  within  the  55  identified 
vulnerable  sp«  cies;  and  issuance  of  an 
incidental  taki  i  permit  for  the  species 
within  the  55  dentified  vulnerable 
species  that  ai ;  currently  listed  as 
threatened  an(  endangered  or  are 
candidates  or  )roposed  for  listing.  In 
addition,  alter  latives  may  consider 


varying  levels 


of  take  anticipated  and 


amount  and  Ic  cation  of  mitigation. 


Environmental  Review 

The  primary  issue  to  be  addressed 
during  the  scoping  and  planning 
process  for  the  MSCP  and  EIS  is  how  to 
resolve  potential  conflicts  between 
development  or  land  management 
practices  and  listed  and  sensitive 
species  in  Pima  Coujtity.  We  have 
identified  a  preliminary  list  of  probable 
environmental  issues  and  effects 
associated  with  the  proposed  action. 
Other  issues  may  be  identified  during 
the  development  of  the  Pima  County 
MSCP  and  through  the  public  scoping 
process.  Until  a  firm  proposal  and 
alternatives  with  specific  actions  and 
locations  are  developed,  it  is  difficult  to 
predict  more  specific  impacts.  The 
preliminary  list  is  as  follows: 

Urban  land  uses,  including 
residential,  commercial,  and  industrial 
development.  Transportation,  Water 
resources,  including  watershed  function 
and  .vater  quality.  Agriculture,  air 
resources,  cultural  and  historic 
"•esources,  recreation.  Ranching 
practices  and  livestock  grazing,  mineral 
resources,  utility  rights-of-way,  fire 
Management,  social  and  economic 
resources,  environmental  justice 

We  will  conduct  an  environmental 
review  that  analyzes  the  proposed 
action,  as  well  as  a  range  of  reasonable 
alternatives  and  the  associated  impacts 
of  each.  The  EIS  will  be  the  basis  for  the 
Service's  evaluation  of  impacts  to  the 
species  and  the  range  of  alternatives  to 
be  addressed.  The  EIS  is  expected  to 
provide  biological  descriptions  of  the 
affected  species  and  habitats  and  an 
analysis  of  the  socioeconomic  effects  of 
the  proposed  action. 

This  notice  is  being  furnisiied  in 
accordance  with  40  CFR  1501.7. 
Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
a  range  of  issues  and  alternatives  related 
to  the  proposed  action  are  identified. 
The  review  of  this  project  will  be 
conducted  according  to  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.), 
National  Enviroimiental  Policy  Act 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws,  regulations, 
policies,  and  guidance,  and  Service 
procedures  for  compliance  with  those 
regulations. 

After  the  environmental  review  is 
complete,  we  will  publish  a  notice  of 
availability  and  a  request  ior  comment 
on  the  draft  EIS  and  Pima  County's 
permit  application,  which  will  include 
the  Pima  County  MSCP. 
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The  draft  EIS  is  expected  to  be 
completed  and  available  to  the  public 
by  December  2003. 

Bryan  Arroyo, 

Acting  Regional  Director,  Southwest  Region, 
Albuquerque,  New  Mexico. 
[FR  Doc.  03-23355  Filed  9-11-03;  8:45  am) 
BILUNG  CODE  4S10-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
issuance  of  Permits 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  issuance  of  permits  for 
marine  mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  (703)  358-2281. 


FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  (703)  358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  eif  seq.],  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 

Marine  Mammals 


Permit  No. 


071227 
071584 
072007 


Applicant 


Receipt  of  application  Federal  Register  notice       Permit  issuance  date 


Robert  W.  Ehle  68  FR  32075;  May  29,  2003  August  21,  2003 

Harry  D.  Brickley 68  FR  33179;  June  3,  2003  -:  August  21,  2003 

Felix  G.  Widlacki  68  FR  33734;  June  5,  2003  August  21   2003 


Dated:  August  29,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 
Division  of  Management  Authority. 
|FR  Doc.  03-23221  Filed  9-11-03;  8:45  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR  , 

Fish  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
Fish  and  Wildlife  Service  announces  a 
meeting  designed  to  foster  partnerships 
to  enhance  public  awareness  of  the 
importance  of  aquatic  resources  and  the 
social  and  economic  benefits  of 
recreational  fishing  and  boating  in  the 
United  States.  This  meeting,  sponsored 
by  the  Sport  Fishing  and  Boating 
Partnership  Council  (Council),  is  open 
to  the  public,  and  interested  persons 
may  make  oral  statements  to  the  Council 
or  may  file  written  statements  for 
consideration. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  September  24,  2003,  from  9 
a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Florida  Sea  Base,  73800  Overseas 
Highway,  Islamorada,  Florida  33036; 
telephone  (305)  664-5628. 

Summary  minutes  of  the  conference 
will  be  maintained  by  the  Council 
Coordinator  at  4401  N.  Fairfax  Drive, 


MS-4036-AEA,  Arlington.  VA  22203, 
and  will  be  available  for  public 
inspection  during  regular  business 
hours  within  30  days  following  the 
meeting.  Personal  copies  may  be 
purchased  for  the  cost  of  duplication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurv  Parramore,  Council  Coordinator. 
31(703)  358-1711. 

SUPPLEMENTARY  INFORMATION:  The  Sport 
Fishing  and  Boating  Partnership 
Council  was  formed  in  January  1993  to 
advise  the  Secretary  of  the  Interior, 
through  the  Director.  U.S.  Fish  and 
Wildlife  Service,  about  sport  fishing  and 
boating  issues.  The  Council  represents 
the  interests  of  the  public  and  private 
sectors  of  the  sport  fishing  and  boating 
communities  and  is  organized  to 
enhance  partnerships  among  industry, 
constituency  groups,  and  government; 
The  18-member  Council  includes  the 
Director  of  the  Service  and  the  president 
of  the  International  Association  of  Fish 
and  Wildlife  Agencies,  who  both  serve 
in  ex  officio  capacities.  Other  Council 
members  are  Directors  from  State 
agencies  responsible  for  managing 
recreational  fish  and  wildlife  resources 
and  individuals  who  represent  the 
interests  of  saltw  ater  and  freshwater 
recreational  fishing,  recreational 
boating,  the  recreational  fishing  and 
boating  industries,  recreational  fisheries 
resource  conservation,  aquatic  resource 
outreach  and  education,  and  tourism. 
The  Council  will  convene  to  discuss:  (1) 
The  Council's  continuing  role  in 
providing  input  to  the  Fish  and  Wildlife 
Service  on  the  Service's  strategic  vision 
for  its  Fisheries  Program;  (2)  the 
Council's  work  in  its  role  as  a  facilitator 
of  discussions  with  Federal  and  State 


agencies  and  other  sportfishing  and 
boating  interests  concerning  a  variety  of 
national  boating  and  fisheries 
management  issues;  and  (3)  the 
Council's  role  in  providing  the  Interior 
Secretary'  with  information  about  the 
implementation  of  the  Strategic  Plan  for 
the  National  Outreach  and 
Communications  Program.  The  Interior 
Secretciry  approved  the  Strategic  Plan  in 
February  1999.  as  well  as  the  five-vear, 
S36-million  federally  funded  outreach 
campaign  authorized  by  the  1998 
Sportfishing  and  Boating  Safety  Act  that 
is  now  being  implemented  by  the 
Recreational  Boating  and  Fishing 
Foundation,  a  private,  nonprofit 
organization. 

Dated:  September  4,  2003. 
Steve  Williams, 
Director. 
[FRDoc.  03-23233  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-075-1830-XZ] 

Change  of  Address/Relocation  and 
Public  Room  Closure:  Idaho  BLM 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Effective  on  or  about  October 
14,  2003.  the  Pocatello  Field  Office  will 
be  relocating  to  4350  Cliffs  Drive, 
Pocatello,  Idaho  83204.  Please  address 
all  correspondence  to  this  address  after 
October  10,  2003. 
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Because  of  the  relocation  of  the  BLM 
Pocatello  Field  Office,  certain  records 
will  be  unavailable  for  inspection  and 
the  Public  Room  will  be  closed  on  the 
following  dates:  October  8  through 
October  22,  2003.  We  plan  to  have  the 
Public  Room  open  for  business  and 
records' review  on  October  27,  2003 
from  7:45  a.m.  to  4:15  p.m.,  normal 
Public  Room  hours.  Records  and 
services  associated  with  the  Public 
Claim  Records  and  Computerized 
Reports,  GLO  Survey  Records,  Patent 
Records,  Right-of-Way  Records,  and 
Map  Sales  will  be  unavailable  for 
approximately  1  week  during  the 
records  transfer  to  the  new  location.  For 
records  availability  dates,  contact  the 
Pocatello  Field  Office  at  (208)  478-6340. 
EFFECTIVE  DATE:  October  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Damon,  BLM,  Pocatello  Field 
Office.  1111  North  8th  Street,  Pocatello, 
Idaho  83201,  (208)  478-6341. 

Dated:  September  8,  2003. 
K.  Lynn  Bennett, 

State  Director. 

[PR  Doc.  03-23242  Filed  9-11-03;  8:45  am] 

8ILUNG  CODE  4310-CSG-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act,  Water  Management  Plans. 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  following  Water 
Management -Plans  are  available  for 
review: 

•  Maine  Prairie  Water  District. 

•  City  of  Santa  Barbara. 

•  Solano  Irrigation  District. 

To  meet  the  requirements  of  the 
Central  Valley  Project  Improvement  Act 
of  1992  (CVPIA)  and  the  Reclamation 
Reform  Act  of  1982.  the  Bureau  of 
Reclamation  (Reclamation)  developed 
and  published  the  Criteria  for 
Evaluating  Water  Management  Plans 
(Criteria).  Note:  For  the  purpose  of  this 
announcement.  Water  Management 
Plans  (Plans)  are  considered  the  same  as 
Water  Conservation  Plans.  The  above 
entities  have  developed  a  Plan,  which 
Reclamation  has  evaluated  and 
preliminarily  determined  to  meet  the 
requirements  of  these  Criteria. 
Reclamation  is  publishing  this  noticejn 
order  to  allow  the  public  to  comment  on 
the  preliminary  determinations.  Public 
comment  on  Reclamation's  preliminary 
(i.e.,  draft)  determination  is  invited  at 
this  time. 


pu)l 


95f  25 
97  J 


ic  comments  must  be 
14, 2003. 
ease  mail  comments  to 
Jureau  of  Reclamation, 
Vay,  Sacramento, 

or  contact  at  916-978- 
-5608),  or  e-mail  at 


DATES:  All 
received  by  Ofctober 
ADDRESSES:  P 
Bryce  White, 
2800  Cottage 
California 
5208  (TDD 
bwhite@mp.  uibr.gov. 

FOR  FURTHER  I  ^FORMATION  CONTACT:  To 

be  placed  on  4  mailing  list  for  any 
subsequent  information,  please  contact 
Bryce  White  a  t  the  e-mail  address  or 
telephone  nui  aber  above. 
SUPPLEMENTAf  Y  INFORMATION:  We  are 
inviting  the  pi  iblic  to  comment  on  our 

e.,  draft)  determination  of 
Plan  adequac  ■.  Section  3405(e)  of  the 
CVPIA  (Title  :  4  Pub.  L.  102-575), 

'  secretary  of  the  Interior  to 
idminister  an  office  on 
Project  water 


Reclamatioi 
on  these  cr 
will  be  availalile 
Reclamation's 
Regional  Offic  3 
California,  an« 


ho  ne  1 


practice  is  to 
names  and 
respondents, 
review.  Indivi^lual 
request  that 
home  address 
and  we  will 
extent  allowal  1 
be  circumstan  :es 
would  elect  to 


requires  the  " 
establish  and 
Central  Valley 

conservation  1  lest  management  practices 
that  shall  *  *  *  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  ilans  developed  by  project 
contractors,  ii  eluding  those  plans 
required  by  se  ction  210  of  the 
Reclamation  F  eform  Act  of  1982."  Also, 
according  to  Section  3405(e)(1),  these 
criteria  must  1  e  developed  "*  *  *  with 
the  purpose  o  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  :ost-effective  technology 
and  best  man;  gement  practices."  These 
criteria  state  t  lat  all  parties 
(Contractors)  1  hat  contract  with 
Reclamation  f  )r  water  supplies 
(municipal  an  i  industrial  contracts  over 
2,000  acre-fee  and  agricultural 
contracts  over  2,000  irrigable  acres) 
must  prepare  'lans  that  contain  the 
following  information: 

1.  Descriptior 

2.  Inventon'  c  f 

3.  Best  Manaj  ement 
Agricultural  Co:  itractors 

4.  BMPs  for  li-ban 

5.  Plan  Impl 

6.  Exemption 

7.  Regional  Ciiteria 

8.  Five-Year  F  evisions 


of  the  District. 
Water  Resources. 

Practices  (BMPs)  for 
rs. 
Contractors, 
etientation. 
Process. 


will  evaluate  Plans  based 
a.  A  copy  of  these  Plans 

for  review  at 
Mid-Pacific  (MP) 
located  in  Sacramento, 
the  local  area  office.  Our 
iiake  comments,  including 

addresses  of 
Available  for  public 

respondents  may 
Reclamation  withhold  their 

from  public  disclosure, 
hfinor  such  request  to  the 
e  by  law.  There  also  may 
in  which  Reclamation 
withhold  a  respondent's 


identity  from  public  disclosiire,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the- 
beginning  of  your  comments.  We  will 
make  all  submissions  from 
organizations,  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  disclosure  in  their  entirety.  If  you 
wish  to  review  a  copy  of  these  Plans, 
please  contact  Mr.  White  to  find  the 
office  nearest  you. 

Dated:  July  21,  2003. 
Donna  E.  Tegelman, 

Regional  Resources  Manager,  Mid-Pacific 

Region,  Bureau  of  Reclamation. 

[FR  Doc.  03-23241  Filed  9-11-03;  8:45  am] 

BILLING  CODE  431CMMN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-498] 

In  the  Matter  of  Certain  Insect  Traps; 
Notice  of  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  8,  2003,  under  section  337  of  the 
Tariff  Act  of  1930.  as  amended,  19 
U.S.C.  1337,  on  behalf  of  American 
Biophysics  Corporation  of  East 
Greenwich,  Rhode  Island.  A  supplement 
to  the  complaint  was  filed  on  August  27, 
2003.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  insect  traps  by  reason  of 
infringement  of  claims  1-3,  5-7,  9, 13, 
28,  31-33,  35-37,  39-41,  and  43-45  of 
U.S.  Patent  No.  6,286,249  Bl  and  claims 
1-4,  7,  15-19,  and  21-39  of  U.S.  Patent 
No.  6,145,243.  The  complaint  further 
alleges  that  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

"The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
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Commission.  500  E  Street,  SW.,  Room 
112.  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  imaging 
system  (EDIS)  at  http://edis.usitc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
H.  Reiziss,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2579. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  eind 
in  §  210.10  of  the  Commission's  Rules  of 
Practice  and  Procedure,  19  CFR  210.10 
(2003). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  September  8,  2003,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  home  vacuum 
packaging  machines  by  reason  of 
infringement  of  claims  1-3,  5-7,  9,  13, 
28,  31-33,  35-37,  39-41,  or  43-45  of 
U.S.  Patent  No.  6,286,249  Bl  or  claims 
1-4,  7,  15-19,  or  21-39  of  U.S.  Patent 
No.  6,145,243  and  whether  an  industry 
in  the  United  States  exists  as  required 
by  subsection  {a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 
American  Biophysics  Corporation,  2240 

South  Coimty  Trail.Greenwich,  RI 
02818-1536. 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  is  a  party  upon  which 
the  complaint  is  to  be  served: 

Blue  Rhino  Corporation,  104  Cambridge 
Plaza  Drive,  Winston-Salem,  NC 
27104. 

(c)  Jay  H.  Reiziss,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 


International  Trade  Conunission.  500  E 
Street,  SW.,  Suite  401,  Washington,  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney.,  party  to  this 
investigation;  and 

(4)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

A  response  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  responden'  in 
accordance  with  §  210.13  of  the 
Commission's  Rules  of  Practice  und 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(.'.).  such 
response  will  be  considered  by  the 
Commission  if  received  not  h  ter  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  f  Jid  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  the  response  to  the 
complaint  and  the  notice  of 
investigation  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
edlegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  a  final  determination 
containing  such  findings,  and  may 
result  in  the  Issuance  of  a  limited 
exclusion  order  or  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  September  8.  2003. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  03-23219  Filed  9-11-03;  8:45  am] 


7020-02-P 


DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995  - 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  the  ETA  9048,  Worker 
Profiling  and  Reemployment  Services 
Activity,  and  the  ETA  9049,  Worker 
Profiling  and  Reemployment  Services 
Outcomes.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
November  12,  2003. 
ADDRESSES:  Diane  Wood,  Office  of 
Workforce  Security,  200  Constitution 
Ave.  NW..  Room  S-4231.  Washington, 
DC  20210;  telephone  202-693-3212;  fax 
202-693-3229  (these  are  not  toll-free 
numbers)  or  e-mail 
wood.diane@doI.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Wood  at  wood.diane@dol.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Worker  Profiling  and 
Reemployment  Services  (WPRS) 
program  allows  for  the  targeting  of 
reemployment  services  to  those  most  in 
need  of  services.  The  ETA  9048  and 
ETA  9049  are  the  only  means  of  tracking 
the  activities  in  the  \VPRS  program.  The 
ETA  9048  reports  on  the  numbers  and 
flows  of  claimants  at  the  various  stages 
of  the  WPRS  system  from  initial 
profiling  through  the  completion  of 
specific  reemployment  services.  This 
allows  for  evaluation  and  monitoring  of 
the  program.  The  ETA  9049  gives  a 
limited,  but  inexpensive,  look  at  the 
reemployment  experience  of  profiled 
claimants  who  were  referred  to  services 
by  examining  the  state's  existing  wage 
record  files  to  see  in  which  quarter  the 
referred  individuals  became  employed, 
what  wages  they  are  earning  and  if  they 
have  changed  industries. 

n.  Desired  Focus  of  Conunents 

The  Department  of  Labor  is 
particularly  interested  in  comments 
whicfe 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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functions  of  the  agency,  including 
whether  the  infbnnation  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 

'of  responses. 

m.  Current  Actions 

This  collection  continues  to  be 
needed  to  evaluate  and  monitor  the 
WPRS  program. 

Type  of  Review.  Extension  wnthout 
change. 

Agency.  Employment  and  Training 
Administration. 

Title:  Worker  Profiling  and 
Reemployment  Services  Activity,  and 
Worker  {^filing  and  Reemployment 
Services  Outcomes. 

OMB  Number.  1 205-0353. 

Agency  Number.  ETA  9048  and  ETA 
9049. 

Affected  Public:  State  Governments. 

Total  Respondents:  53. 

Frequency.  Quarterly. 

Total  Responses:  424. 

Average  Time  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  106 
hours. 

^  Total  Burden  Ck)st  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request  and  will  become  a 
matter  of  public  record. 

Dated:  September  5,  2003. 
Cheryl  Atkinson, 

Administrator,  Office  of  Workforce  Security. 
IFR  Doc.  03-23247  Filed  ^11-03;  8:45  am] 
BIUJNG  CODE  4S10-30-U 


DEPARTME^  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hpur  Division 

Minimum  W#ges  for  Federal  and 
Federally  Assisted  Construction; 
General  Waae  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  thednformation  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wagef  conditions  and  data  made 
available  frofi  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  tnechanics  employed  on 
construction  projects  of  a  similar 
character  an<  in  the  localities  specified 
therein. 

The  detem  inations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  l^  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  ^46  Stat.  1494,  as  amended, 
40  U.S.C.  27fla)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  mfiy  from  time  to  time  be 
enacted  contiining  provisions  for  the 
payment  of  vifages  determined  to  be 
prevailing  bytthe  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  cnaracter  and  in  the 
localities  described  therein. 

Good  causa  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  deterkninations  as  prescribed  in 
5  U.S.C.  553  |nd  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  becaise  the  necessity  to  issue 
current  construction  industry  wage 
determinatioas  frequently  and  in  large 
volume  causes  procedures  to  be 

d  contrary  to  the  public 


impractical 
interest. 

General  w; 
decisions,  an 
supersedeas 


;e  determinations 
modifications  and 

ecisions  thereto,  contain 
no  expiration)  dates  and  are  effective 
from  their  da'  e  of  notice  in  the  Federal 
Register,  or  o  i  the  date  written  notice 
is  received  bj  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordanci  with  the  provisions  cf  29 


CFR  Parts  1  and  5,  Accordingly,  the 
applicable  decisions,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  pinpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplo)mient  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  niunber  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entided  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Voliune  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  n 
None 

Volume  in 
None 

Volume  IV 
None 

Volume  V 
None 

Volume  VI 
None 

Volume  Vn 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
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found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volmnes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  4th  day  of 
September  2003. 
Carl  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  03-22894  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4510-27-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Communications 
System  (NCS). 
action:  Notice. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
National  Communications  System 
announces  the  proposed  reinstatement 
of  a  public  information  collection  and 


seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all' 
comments  received  by  November  12, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
National  Commimications  System,  Code 
NC3,  Attn:  Deborah  Bea,  701  South 
Court  House  Road,  Arlington,  VA, 
22204-2198. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Office  of  Priority 
Telecommunications  at  703-607-4933. 

Title;  Associated  Forms;  and  OMB 
Number:  Telecommunication  Service 
Priority  (TSP)  System  Revalidation  for 
Service  Users,  Standard  Form  314;  OMB 
Number  0704-0305; 
Telecommunications  Service  Priority 
(TSP)  System  TSP  Request  for  Service 
Users,  Standard  Form  315,  OMB 
Number  0704-0305; 
Telecommuni8cations  Service  Priority 
(TSP)  System  (TSP)  Action  Appeal  for 
Service  Users,  Standard  Form  317,  OMB 
Number  0704-0305; 
Telecommunications  Service  Priority 
(TSP)  System  TSP  Service  Confirmation 
for  Service  Vendors,  Standard  Form 
318,  OMB  Number  0704-10305; 
Telecommunications  Service  Priority 
(TSP)  System  TSP  Service 
Reconciliation  for  Service  Vendors, 
Standard  Form  319;  OMB  Number 
0704-0305. 

Needs  and  Use:  The 
Telecommunications  Service  Priority 
(TSP)  System  forms  are  used  to 
determine  participation  in  the  TSP 
system,  facilitate  TSP  system 
administrative  requirements,  and  to 
maintain  TSP  system  database  accuracy. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  not-for-profit 
institutions,  the  Federal  Government, 
and  State  and  local  governments. 


Average  Burden  Hours:  18,463. 

Number  of  Respondents:  IB'i. 

Responses  per  Respondent:  1,198. 

Average  Burden  per  Response:  12.3 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFQRMATION:  The 
purpose  of  the  TSP  system  is  to  provide 
a  legal  basis  for  telecommunications 
vendors  to  provide  priority  provisioning 
and  restoration  of  telecommunications 
service  supporting  national  seciuity  or 
emergency  preparedness  functions.  The 
information  gathered  via  the  TSP  system 
forms  is  the  minimum  necessary  for  the 
NCS  to  effectively  manage  the  TSP 
system. 

Dr.  Peter  M.  Fonash, 

Federal  Register  Liaison  Officer.  National 
Communications  System. 

(FR  Doc.  03-23212  Filed  9-11-03;  8:45  am] 

BILUNG  COOE  S0O-0»-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District,  Fort 
Calhoun  Station,  Unit  1 ;  Exemption 

1.0    Background 

The  Omaha  Public  Power  District  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR— 40  which 
authorizes  operation  of  the  Fort  Calhoun 
Station.  Unit  1  (FCS).  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  in  Washington 
County  in  Nebraska. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  20,  section 
20.1003  states  that  the  definition  of  total 
effective  dose  equivalent  (TEDE)  is  the 
sum  of  the  deep-dose  equivalent  (for 
external  exposures)  and  the  committed 
effective  dose  equivalent  (for  internal 
exposures).  The  proposed  exemption 
would  change  the  definition  of  TEDE  to 
mean  the  sum  of  the  effective  dose 
equivalent  or  the  deep-dose  equivalent 
(for  external  exposures)  and  the 
committed  effective  dose  equivalent  (for 
internal  exposures).  The  licensee 
requests  the  exemption  because  the 
current  method  of  calculating  TEDE, 
under  certain  conditions  (such  as  when 
there  is  a  non-uniform  exposure),  can 
significantly  overestimate  the  dose 
received. 
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In  summary,  the  licensee's 
application  dated  January  8,  2003, 
requests  an  exemption  from  the  10  CFR 
20.1 003  definition  of  TEDE. 

3.0    Discussion 

Pursuant  to  10  CFR  20.2301,  the 
Commission  may,  upon  application  by  a 
licensee  or  upon  its  own  initiative,  grant 
•exemptions  from  the  requirements  of  10 
CFR  part  20  if  it  determines  the 
exemptions  are  authorized  by  law  and 
would  not  result  in  undue  hazard  to  life 
or  property. 

The  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  concluded  that  the  new 
method  for  calculating  TEOE,  under 
certain  conditions,  is  a  more  accurate 
means  of  estimating  worker  radiation 
exposure  and  therefore  would  not  result 
in  undue  hazard  to  the  workers.  The 
basis  for  this  follows. 

4.0    Regulatory  Evaluation 

By  letter  dated  January  8,  2003,  the 
licensee  requested  an  exemption  from 
the  current  definition,  and  the  approval 
to  use  ain  alternate  definition  of  TEDE. 
The  licensee  requested  that  the 
definition  of  TEDE,  as  used  in  10  CFR 
20.1003  (i.e.,  for  the  purpose  of 
complying  with  the  dose  recording 
requirements,  dose  reporting 
requirements,  or  the  dose  limits),  be 
changed  to  mean  the  simi  of  the 
effective  dose  equivalent  or  the  deep 
dose  equivalent  (for  external  exposures), 
and  the  committed  effective  dose 
equivalent  (for  internal  exposiu-es).  The 
licensee  also  requested  approval  to  use 
a  method  for  estimating  the  effective 
dose  equivalent  for  external  exposures 
(EDEeJ  published  by  the  Electric  Power 
Research  Institute  (EPRI)  in  Technical 
Report  TR-101909,  Volumes  1  and  2, 
and  Implementation  Guide  TR-109446. 
*The  effect  of  granting  this  request  would 
be  to  allow  the  licensee  the  option  to 
control  TEDE  using  EDEe*  in  those  cases 
where  it  is  a  more  accurate  predictor  of 
the  risk  bom.  occupational  radiation 
exposure. 

The  radiation  protection  approach 
and  dose  limits  contained  in  10  CFR 
part  20  are  based  on  the 
recommendations  of  the  International 
Commission  on  Radiation  Protection 
(ICRP)  in  their  1977  publication  No.  26 
(ICRP  26).  For  stochastic  effects,  the 
ICRP-recommended  dose  limitation  is 
based  on  the  principle  that  the  risk 
should  be  equal,  whether  the  whole 
body  is  irradiated  imiformly  or  whether 
there  is  non-uniform  irradiation  (such  as 
when  radioactive  materials  are  taken 
into  the  body  and,  depending  on  their 
physical  and  chemical  properties, 


concentrate  n  certain  tissues  and 
organs).  This  condition  will  be  met  if 
Zi<i>7-HrsH»,fr. , 

where  wt  is  i  weighting  factor 
representing  the  proportions  of  the 
stochastic  rii  k  resulting  from  tissue  (7^ 
to  the  total  ri  sk,  when  the  whole  body 
is  irradiated  uniformly;  Ht  is  the  annual 
dose  equival  mt  in  tissue  (r);  and  H^tx 
is  the  recomi  aended  annual  dose- 
equivalent  li  nit  for  uniform  irradiation 
of  the  whole  body,  namely  5  rem  (50  - 
mSv).  The  su  mLiorwTrHT  is  called 
effective  dosi  s  equivalent  (EDE).  The 
values  for  07  are  given  in  ICRP  26,  for 
the  various  t  ssues  (r),  and  are  codified 
in  10  CFR  pa  rt  20. 

For  the  pui  poses  of  implementing 
workplace  cc  ntrols,  and  due  to  the 
difference  in  dosimetry,  10  CFR  part  20 
breaks  this  tc  tal  EDE,  or  TEDE,  into  two 
components:  (1)  dose  resulting  from 
radioactive  s  )urces  internal  to  the  body, 
and  (2)  dose  esulting  from  sources 
external  to  tli  e  body.  For  radioactive 
material  take  1  into  the  body,  the 
occupational  dose  limit  is  based  on  the 
resulting  dos  s  equivalent  integrated 
over  50  years  (H50)  of  exposure  such  that 
"LiiarHso,  T  ^  wb.L. 

This  quantit]  ZiiOrHso.T  is  called  the 
committed  elFective  does  equivalent 
(CEDE)  in  10  CFR  part  20. 

Demonstra  ing  compliancy  with  the 
dose  limits  fr  im  internal  exposures  is 
accomplished  using  direct 
measurements  of  concentrations  of 
radioactivity  in  the  air  in  the  work 
areas,  or  quaj  itities  of  radionuclides  in 
the  body,  or  <  uantities  of  radionuclides 
excreted  fron  the  body,  or  a 
combination  if  these.  Having 
determined  t  le  quantities  of 
radionuclide!  present  or  taken  into  the 
body,  these  c  m  be  compared  to 
secondary  or  ;ertiary  limits  (e.g.,  annual 
limits  on  inta  se  or  derived  air 
concentratioi  s)  listed  in  Appendix  B  to 
10  CFR  part  2  0.  These  secondary  and 
tertiary  limits  have  been  calculated 
using  standard  assumptions  of  the 
physical  and  chemical  forms  of  the 
radionuclides,  the  standard 
physiological  parameters  from  the 
Reference  Ma  n,  and  the  bio-kinetic 
models  adopi  ed  in  ICRP  26. 
Alternatively  the  regulations  allow  the 
licensee  to  ac  just  certain  of  these 
standard  assi  mptions  and  calculate 
CEDE  directl;  ,  using  appropriate 
models. 

The  norma  practice  for  determining 
radiation  dos  j  from  external  sources  is 
to  measure  th  b  radiation  intensity  at  the 
surface  of  the  body  with  a  monitoring 
device  (dosin  eter)  calibrated  to  read  in 
terms  of  a  tiss  ue  dose  equivalent  at  a 
specified  tissi  le  depth.  In  1991,  when  10 


CFR  part  20  was  revised  to  adopt  the 
ICRP  26  recommendations  on  limits  and 
controls,  there  was  little  guidance  on 
how  to  determine  the  dose  to  the  several 
tissues  necessary  to  calculate  EDEex.  It  is 
impractical  to  separately  monitor  (or 
measure)  the  dose  received  by  the 
various  organs  and  tissues  that 
contribute  to  TEDE.  As  a  practical;, 
conservative  simplification,  10  CFR  part 
20  limits  the  dose  from  external  sources 
in  terms  of  deep  dose  equivalent  (DDE). 
The  DDE  is  the  dose  equivalent  at  a 
tissue  depth  of  one  centimeter,  and  is 
required  (by  10  CFR  part  20.1201(c))  to 
be  determined  for  the  part  of  the  body 
receiving  the  highest  exposure.  The 
TEDE  annual  limit  is  met  if 
DDE  +  ZyiOrHso.r^  5  rem  (50  mSv). 
In  addition  to  the  annual  limit  on  TEDE, 
10  CFR  part  20  provides  a  non- 
stochastic  annual  limit  of  50  rem  (0.5 
Sv)  for  each  individual  tissue  such  that 
DDE  +  Hso,  T<  50  rem  (0.50  Sv) 
for  all  tissues  except  the  skin  and  lens 
of  the  eye. 

Using  the  highest  DDE,  to  bound  the 
individual  tissue  doses  from  radioactive 
sources  outside  the  body,  generally 
results  in  a  slightly  conservative 
estiinate  of  EDEex  from  imiform 
exposures.  However,  it  dan  be  overly 
conservative  for  nonriiniform  exposure 
situations.  Since  many  high-dose  jobs  at 
nuclear  power  plants  are  performed 
under  non-uniform  exposure 
conditions,  this  can  lead  to  a  significant 
overestimation  of  the  actual  TH)E  dose, 
and  the  risk,  to  the  workers.  To  address 
this  issue,  the  licensee  has  requested 
approval  to  provide  a  more  accurate 
dose  assessment  by  replacing  DDE  with 
EDEex  when  calculating  TEDE  from  non- 
uniform exposures,  where  the  EDEe,  is 
detennined  with  a  method  developed  by 
EPRI. 

In  developing  this  method,  the  EPRI 
investigators  used  mathematical 
equations  developed  by  Cristy  and 
Eckerman  to  model  standard,  adult 
human  male  and  female  subjects 
(phantoms).  The  Monte  Carlo  radiation 
transport  computer  code  MCNP  was 
used  to  calculate  the  dose  to  individual 
tissues  modeled  in  the  phantoms,  and 
simulated  dosimeter  readings,  for  a 
range  of  different  exposure  geometries. 
Dosimeters  with  an  isotropic  response 
were  modeled  at  several  locations  on 
the  surface  of  the  phantoms.  Both  broad 
beam  and  point  radiation  sources  (with 
selected  photon  energies)  were 
considered.  Indicated  doses  (e.g., 
simulated  dosimeter  readings)  and  the 
actual  EDEex  [e.g.,  the  sum  of  the 
products  of  the  calculated  phantom 
tissue  doses  and  their  respective  ICRP 
26  weighting  factors)  were  calculated  for 
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photons  incident  on  the  phantoms  from 
various  locations.  Empirical  algorithms 
were  developed  to  relate  the  EDEex 
resulting  from  the  full  range  of  exposure 
situations  to  the  indicated  doses  that 
could  be  measiired  at  the  surface  of  the 
body.  Two  algorithms  were  developed 
to  estimate  EDEex  from  just  two 
dosimeters  worn  on  the  trunk  of  the 
whole  body  (front  and  back, 
respectively).  The  first  algorithm  is  k 
simple,  non-weighted  averaging  of  the 
front  and  back  dosimeter  readings.  The 
second  algorithm  weights  the  higher  of 
the  two  dosimeter  readings. 

5.0    Technical  Evaluation 

The  staff  reviewed  the  technical 
descriptions  of  the  EPRI  method  for 
estimating  EDEex;  the  resulting  data  and 
conclusions  contained  in  Technical 
Report  TR-101909,  Volumes  1  and  2; 
Implementation  Guide  TR-1 09446  and 
the  supporting  technical  papers 
published  by  the  principal  EPRI 
investigators.  The  staff  also  performed 
independent  calculations  to  verify  a 
sampling  of  the  results  tabulated  in    ~ 
these  documents. 

The  EPRI  work  indicates  that  a  single 
dosimeter  (calibrated  to  read  DDE), 
worn  on  the  chest,  provides  a 
reasonably  accurate  estimate  of  EDEex 
when  the  individual  is  exposed  to  a 
number  of  randomly  distributed 
radiation  sources  diu"ing  the  monitoring 
period.  This  is  consistent  with  ciurent 
allowable  dosimetry  practices  and 
requires  no  special  approval.  The 
alternate  definition  of  TEDE  requested, 
would  allow  the  licensee  the  option  to 
monitor  worker  dose  with  a  single  DDE 
measurement  as  currently  required,  or 
to  control  TEDE  using  EDEex  (as 
determined  by  the  EPRI  two  badge 
method)  in  situations  where  monitoring 
the  highest  DDE  would  require  moving, 
or  supplementing,  the  single  badge. 

The  data  presented  in  the  EPRI 
reports  indicate  that  the  weighted  two- 
dosimeter  algorithm  provides  a 
reasonably  conservative  estimate  of 
EDEex.  However,  the  non-weighted 
algorithm  does  not  always  give  a 
conservative  result.  The  licensee  has 
stated  that  it  will  only  use  the  weighted 
two-dosimeter  algorithm  such  that; 

EDEex  =  V2  (MAX  +  V2  (Rf^n,  +  Rback)) 

where  Rfrom  is  the  reading  of  the 
dosimeter  on  the  front  of  the  body,  Rback 
is  the  reading  of  the  dosimeter  on  the 
back  of  the  body,  and  MAX  is  the  higher 
of  the  front  or  back  dosimeter  readings. 

Additional  issues  and  limitations 
noted  in  the  staffs  review  are  included 
in  the  following  paragraphs. 

Partial-body  irradiations,  that 
preferentially  shield  the  dosimeter, 


could  bias  the  EPRI  method  results  in 
the  non-conservative  direction.  The 
licensee  has  stated  that  they  will  ensiu% 
that  the  dosimeters  are  worn  so  that  at 
least  one  of  the  two  badges  "sees"  the 
source(s)  of  radiation.  In  other  words, 
the  radiological  work  will  be  conducted, 
and  the  dosimeters  worn  in  such  a  way, 
so  that  no  shielding  material  is  present, 
between  the  radioactive  soiut:e(s)  and 
the  whole  body,  that  would  cast  a 
shadow  on  the  dosimeter(s)  not  cast 
over  other  portions  of  the  whole  body. 

Isotropic  dosimeters  (e.g.,  dosimeters 
that  respond  independently  of  the  angle 
of  the  incident  radiation)  are  impractical 
and  not  widely  available  commercially. 
Therefore,  the  licensee  must  implement 
the  EPRI  method  using  dosimeters  that 
will  have  an  angular  dependent 
response.  If  the  dosimeter  reading 
decreases  more  rapidly  than  EDEex.  with 
increasing  exposure  angle,  the  resulting 
EDEex  estimate  will  be  biased  in  the 
non-conservative  direction.  The  EPRI 
principle  investigators  have  addressed 
this  issue  of  angular  dependance  in 
their  published  technical  paper  entitled 
"A  Study  of  the  Angular  Dependence 
Problem  In  Effective  Dose  Equivalent 
Assessment"  (Health  Physics  Voliune 
68.  No.  2,  February  1995,  pp.  214-224). 
The  licensee  has  stated  that  the 
dosimeters  used  to  estimate  EDEex  will 
have  demonstrated  angular  response 
characteristics  at  least  as  good  as  that 
specified  in  this  technical  paper.  In 
addition,  the  dosimeters  will  be 
calibrated  to  indicate  DDE  at  the 
monitored  location,  to  ensure  their 
readings  reflect  electronic  equilibrium 
conditions. 

The  EPRI  method  for  estimating  EDEex 
from  two  dosimeter  readings  is  not 
applicable  to  exposure  situations  where 
the  sources  of  radiation  are  nearer  than 
12  inches  (30  cm)  from  the  surface  of 
the  body.  Tables  5  thru  7  in  EPRI  TR- 
101909,  Volume  2,  provide  calculated 
EDEex  values  resulting  from  exposure  to 
point  sources  in  contact  with  the  torso 
of  the  body.  However,  the  staff  review 
determined  that  the  information 
provided  in  these  tables  does  not  bound 
all  of  the  pertinent  point  source 
exposure  situations.  The  licensee  has 
stated  that  the  use  of  EDEex,  to 
determine  compliance  with  the  TEDE 
limit,  resulting  from  point  sources  (i.e., 
hot  particles)  on,  or  near  the  surface  of 
the  body,  is  outside  the  scope  of  this 
request. 

Table  8  in  TR-101909,  Volume  2. 
provides  a  summary  of  the  EDEex,  and 
dosimeter  (front  and  back)  readings 
calculated  for  parallel  beams  and  point 
sources  used  to  develop  the  EPRI 
algorithms.  However,  the  magnitude  of 
the  imits  for  the  parallel  beam  dose 


factors  listed  are  low  by  five  orders  of 
magnitude  (e.g.,  "E-15  rad-cm  squared 
per  photon"  instead  of  the  correct  "E- 
10  rad-cm  squared  per  photon").  This 
error  does  not  effect  the  conclusions 
drawn  from  the  data.  However,  the 
specific  dose  factors  listed  in  Table  8 
should  not  be  used  to  calculate  EDEex. 
When  EDE  is  used  to  calculate  TEDE 
under  the  revised  definition,  the 
requirement  in  10  CFR  part  20.1201(c), 
that  DDE  be  determined  for  the  part  of 
the  body  receiving  the  highest  exposure, 
is  not  applicable.  However,  when  TEDE 
is  calculated  using  the  DDE  (i.e.,  fittm  a 
single  dosimeter  reading),  10  CFR 
20.1201(c)  does  apply. 

The  exemption  applies  only  to  the 
definition  (and  methods  for  calculating) 
TEDE  .  It  does  not  modify  the  dose 
limits  for  any  individual  organ  or  tissue, 
or  the  methods  for  complying,  specified 
in  10  CFR  part  20  (i.e.,  10  CFR 
20.1201(a)(l)(ii),  (a)(2)  and  10  CFR 
20.1208).  The  licensee  is  still  required 
to  provide  surveys  and  monitoring  " 
necessary  to  demonstrate  compliance 
with  these  requirements. 

6.0    Evaluation  Summary 

The  staff  concludes  that  calculating 
TEDE  using  EDEex  as  proposed  by  the 
licensee  in  place  of  DDE  provides  a 
more  accurate  estimate  of  the  risk 
associated  with  the  radiation  exposures 
experienced  by  radiation  workers  at  a 
nuclear  power  plant.  Additionally,  the 
staff  finds  that  the  proposal  to  limit 
TEDE  such  that 

EDEex  +  CEDE  <  5  rern^, 

is  consistent  with  the  basis  for  the  limits 
in  10  CFR  part  20.  Therefore,  subject  to 
the  limitations  noted  above  and  agreed 
to  by  the  licensee,  defining  TEDE  to 
mean  the  sxmi  of  EDEex  or  DDE  (for 
external  exposures)  and  CEDE  (for 
internal  exposures),  in  lieu  of  the 
current  ID  CFR  20.1003  definition,  is 
acceptable. 

Additionally,  the  staff  concludes  that 
the  methods  for  estimating  EDEex 
described  in  EPRI  Technical  Report  TR- 
101909,  Volumes  1  and  2,  and 
Implementation  Guide  TR-1 09446  are 
based  on  sound  technical  principles. 
The  proposed  EPRI  weighted,  two- 
dosimeter  algorithm  provides  an 
acceptably  conservative  estimate  of 
EDEex  with  a  degree  of  certainty  that  is 
comparable  to  that  inherent  in  the 
methods  allowed  by  10  CFR  part  20  for 
estimating  CEDE.  Therefore,  subject  td 
the  limitations  noted  above,  using  the 
EPRI  weighted,  two-dosimeter  algorithm 
so  that 

EDEex  =  V2  (MAX  +  V2  Rf^n,  +  lC«ck}) 
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for  the  purposes  of  demonstrating 
compliance  with  10  CFR  20.1003  is 
acceptable. 

7.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
20.2301,  the  exemption  is  authorized  by 
law  and  would  not  result  in  undue 
hazard  to  life  or  property.  Therefore,  the 
Conunission  hereby  grants  Omaha 
Public  Power  District  an  exemption 
from  the  requirements  of  10  CFR 
20.1003  for  Fort  Calhoun  Station,  Unit 
1.  The  exemption  changes  the  definition 
of  TEDE  to  mean  the  sum  of  EDEe^j  or 
DDE  (for  external  exposures)  and  CEDE 
(for  internal  exposures).  This  exemption 
is  granted  to  allow  the  licensee  the 
option  to  monitor  worker  dose  using 
EDEex  based  on  the  following 
conditioiis: 

1 .  Only  the  EPRI  weighted,  two- 
dosimeter  algorithm  will  be  used  such 
that 

EDEe,  =  V2  (MAX  +  V2  Rfron.  +  Rback)) 

where  Rfroni  is  the  reading  of  the 
dosimeter  on  the  front  of  the  body,  Rback 
is  the  reading  of  the  dosimeter  on  the  " 
back  of  the  body,  and  MAX  is  the  higher 
of  the  front  or  back  dosimeter  readings. 

2.  The  xadiological  work  will  be 
conducted  and  the  dosimeters  worn  in 
such  a  way,  so  that  no  shielding 
material  is  present  between  the 
radioactive  source(s)  and  the  jvhole 
body,  that  would  cast  a  shadow  on  the 
dosimeters)  and  not  over  other  portions 
of  the  whole  body. 

3.  The  dosimeters  used  to  estimate 
EDEex  will  have  demonstrated  angular 
response  characteristics  at  least  as  good 
as  that  specified  in  the  technical  paper 
entitled,  "A  Study  of  the  Angular 
Dependence  Problem  In  Effective  Dose 
Equivalent  Assessment"  (Health  Physics 
Volume  68.  No.  2,  Februar>'  1995,  pp. 
214-224).  Also,  the  dosimeters  will  be 
calibrated  to  indicate  DDE  at  the 
monitored  location,  to  ensure  their 
readings  reflect  electronic  equilibrium 
conditions. 

4.  The  EPRI  method  for  estimating 
EDEex  from  two  dosimeter  readings  is 
not  applicable  to  exposure  situations 
where  the  sources  of  radiation  are 
nearer  than  12  inches  (30  cm)  from  the 
surface  of  the  body. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment(68  FR  52801). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September,  2003. 


For  the 
Eric  J.  Leeds 

Acting  Direct  or, 

Managemenl 
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facility  in  accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  section  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1 .  Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

This  request  involves  an 
administrative  change  only.  The 
Operating  Licenses  are  being  changed  to 
remove  unnecessary  and  outdated 
antitrust  conditions.  No  actual  plant 
equipment  or  accident  analyses  will  be 
affected  by  the  proposed  changes.  ^ 

Therefore,  this  request  will  have  no 
impact  on  the  probability  or 
consequences  of  any  type  of  accident: 
new,  different,  or  previously  evaluated. 

2.  Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated? 

Response:  No. 

This  request  involves  an 
administrative  change  only.  The 
Operating  Licenses  are  being  changed  to 
remove  unnecessary  and  outdated 
antitrust  conditions.  No  actual  plant 
equipment  or  accident  analyses  will  be 
affected  by  the  proposed  change  and  no 
failure  modes  not  bounded  by 
previously  evaluated  accidents  will  be 
created.  Therefore,  this  request  will 
have  no  impact  on  the  possibility  of  any 
type  of  accident:  new,  different,  or 
previously  evaluated. 

3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  and  fuel 
cladding.  Reactor  Coolant  System 
pressure  boundary,  and  containment 
structure)  to  limit  the  level  of  radiation 
dose  to  the  public.  This  request  involves 
an  administrative  change  only.  The 
Operating  Licenses  are  being  changed  to 
remove  unnecessary  and  outdated 
antitrust  conditions. 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the 
proposed  change.  Additionally,  the     ^ 
proposed  change  will  not  relax  any 
criteria  used  to  establish  safety  limits, 
safety  systems  settings,  or  any  limiting 
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conditions  of  operations.  Therefore,  this 
request  will  not  impact  [a]  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  notes  that  it  does 
not  agree  that  the  requested 
amendments  can  properly  be 
characterized  as  involving  only 
"administrative  changes."  Nevertheless, 
based  on  the  NRC  staffs  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied 
notwithstanding  its  view  that  the 
requested  amendments  do  not  involve 
only  administrative  changes.  Therefore, 
the  NRC  staff  proposes  to-determine  that 
the  amendments  request  involve  no 
significant  hazards  consideration.  The 
staif  previously  made  this  conclusion 
which  was  published  in  the  Federal 
Register  (67  FR  61685  dated  October  1, 
2002). 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facilities,  the    , 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted    ' 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulator^' 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  PubRc  File  Area.  0-1F21, 


11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  14,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  FOLs  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714,  which  is 
available  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North,  Public  File  Area,  D-1F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  electronically 
on  the  Internet  at  the  NRC  Web  site 
http://wwwjirc.gov/reading-rm/doc- 
collections/cfr.  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737, 
or  by  e-mail  to  pdi^nrc.gov.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensihg  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aweire  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser\'e  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  requested  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
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the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX:  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  Public  File 
Area  Ol  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  (301)  415- 
1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  (301)  415- 
3725  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
Alvin  H.  Gutterman,  Esq.,  Morgan, 
Lewis,  &  Bockius,  1111  Pennsylvania 
NW.,  Washington,  DC  20004,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions.  . 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the.application  for 
amendments  dated  August  20,  2002, 
which  is  available  for  public  inspection 
at  the  Commission's  PDR,  located  at 
One  White  Flint  North,  File  Public  Area 
Ol  F21, 11555  Rockville  Pike  (first ' 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 


Maryland,  this  8th  day 
2003. 
ear  Regulatory  Commission 


Dated  at  Ro4kville 
of  September 

For  the  Nuc 
David  H.  Jafifie 

Senior  Project  \4anager.  Section  1,  Project 
Division  of  Licensing  Project 
Office  of  Nuclear  Reactor 


Directorate  IX'^, 

Management. 

Regulation. 

IFR  Doc.  03-2*252  Filed  9-11-03;  8:45  am) 
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NUCLEAR  R  EGULATORY 
COMMISSION 

[Docket  Nos.!  0-498  and  50-499] 


STP  Nuclear]  Operating 
al.,  South 
Environmental 
Finding  of 


Company,  et 
Te^as  Project,  Units  1  and  2; 
Assessment  and 
Significant  Impact 


N) 


N  uclear  Regulatory 

NRC)  is  considering 
apiendments  to  delete  the 
itions  contained  in 
Facility  Operating 
,s)  Nos.  NPF-76  and  NPF- 
STP  Nuclear  Operating 
licensee),  for  operation  of 
'roject  (STP).  Units  1  and 
STP,  Units  1  and  2,  are 
Mi  itagorda  County,  Texas, 
required  by  Title  10  of  the 
Federal  Regulations,  Section 
is  issuing  this 
assessment  and  finding 
ignificbnt  impact. 


The  U.S 
Commission 
issuance  of 
anti-trust 
Appendix  C 
•Licenses  (FQ 
80.  issued  to 
Company 
South  Texas 
2,  respective 
located  in 
Therefore,  as 
Code  of 
51.21.  the 
environmentil 
of  no  s 


coi  d 


o 


(th3 


y- 


NIC 


Environment  al  Assessment 


Identificatioi 

The  propo!  ed 
antitrust  con 
Appendix  C  |o 
1  and  2. 

The  proposed 
with  the  licei  isee 
August  20,  2Q02. 


Dpo!  ed 


The  Need  for 

The  pro 
according  to 
in  order  to 
certain  requirements 
necessary  fol 
a  comprehentive 

Environmentvl 
Action 


of  the  Proposed  Action 

action  would  delete  the 
itions  contained  in 
the  FOLs  for  STP.  Units 

action  is  in  accordance 
's  application  dated 


the  Proposed  Action 

action  is  needed, 
he  licensee's  application, 
aj  nong  other  things,  remove 
that  are  no  longer 
owing  Texas's  adoption  of 
restructuring  system. 

Impacts  of  the  Proposed 


The  NRC  h  is  completed  its  evaluation 
of  the  propos  jd  action  and  concludes 
that  the  propi  )sed  license  amendments 
represent  adi  linistrative  actions  which 
have  no  effec  on  plant  equipment  or 
operation. 

The  propos  ed  action  will  not 
significantly  ncrease  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  ma<  e  in  the  types  of  effluents 
that  may  be  r  ^leased  off  site,  and  there 


is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  envirorunental     , 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are  the 
same. 

Ahemative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  STP,  Units 
1  and  2,  dated  August  1986. 

Agencies  and  Persons  Consulted 

On  August  27,  2003,  the  staff 
consulted  with  the  Texas  State  official, 
Mr.  Arthur  Tate  of  the  Texas 
Department  of  Health,  Bureau  of 
Radiation  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
envirormiental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  20,  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
Public  File  Area  Room  01-F21, 11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly* available  records 
will  be  accessible  electronically  from 
the  Agenc5rwide  Documents  Access  and 
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Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  oi  who  encoimter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  (301)  415-4737,  or  by  e- 
mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Commission 
Robert  A.  Graonm, 

Chief,  Section  1 ,  Project  Directorate  IV, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  03-23254  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the 
Sulicommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
September  30,  2003,  Room  T-2B1, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  September  30,  2003 — 12:30 
p.m.  Until  the  Conclusion  of  Business 

The  purpose  of  this  meeting  is  to 
review  the  license  renewal  application 
for  the  H.  B.  Robinson  nuclear  power 
plant  Unit  2  and  the  associated  draft 
Safety  Evaluation  Report  prepared  by 
the  NRC  staff.  The  Subcommittee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff,  Carolina  Power  &  Light 
Company,  and  other  interested  persons 
regarding  this  matter.  The 
Subcommittee  will  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Bhagwat  P.  Jain 
(telephone  (301)  415-7270),  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 


7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
plaiming  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  September  8,  2003. 

Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

(FR  Doc.  03-23256  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


POSTAL  RATE  COMMISSION 
Briefing  on  Data  System  Changes 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  public  briefing; 
correction. 

SUMMARY:  The  starting  time  for  a  United 
States  Postal  Service  briefing  on  a 
proposed  merger  of  two  major  data 
reporting  systems  (previously  noticed  at 
68  FR  52802)  has  been  changed.  Instead 
of  beginning  git  10  a.m.  on  September 
17,  2003,  the  briefing  will  begin  at  2 
p.m.  in  the  Postal  Rate  Commission's 
hearing  room.  The  briefing  is  open  to 
the  public  and  is  expected  to  last  about 
two  hours.  ^ 

DATES:  September  17,  2003,  at  2  p.m. 
ADDRESSES:  Postal  Rate  Commission 
(hearing  room),  1333  H  Street  NW., 
Washington,  DC  20268-0001,  Suite  300. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman.  General  Counsel, 
202-789-6818. 

Steven  W.  Williams,  ' 

Secretary. 

[FR  Doc.  03-23232  Filed  9-11-03;  8:45  am] 

BILLING  CODE  7710-FW-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2HA)  of 
the  Paperwork  Reduction  Act  oi  1 995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaties  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  ourpose  of  information 
collection:  <UIA"Investigations  and 
Continuing  Entitlement.  OMB  3220- 
0025.  Under  section  l(k)  of  the  Railroad 
UnemplojTntnt  Insurance  Act  (RUIA), 
unemployment  and  sickness  benefits  are 
not  payable  for  any  day  with  respect  to 
which  remuneration  is  payable  or 
accrues  to  the  claimant.  Also  section 
4(a-l)  of  the  RUL\  provides  that 
unemployment  or  sickness  benefits  are 
not  payable  for  any  day  the  claimant 
receives  the  same  benefits  under  any 
law  other  than  the  RUIA.  Under 
Railroad  Retirement  Board  (RRB) 
regulations,  20  CFR  322.4(a),  a 
claimant's  certification  or  statement  on 
an  RRB  provided  claim  form  that  he  or 
she  did  not  work  on  any  day  claimed 
and  did  not  receive  income  such  as 
vacation  pay  or  pay  for  time  lost  shall 
constitute  sufficient  evidence  unless 
there  is  conflicting  evidence.  Further, 
under  20  CFR  322.4(b).  when  there  is  a 
question  raised  as  to  whether  or  not 
remuneration  is  payable  or  has  accrued 
to  a  claimant  with  respect  to  a  claimed 
day  or  days,  investigation  shall  be  made 
with  a  view  to  obtaining  information 
sufficient  for  a  finding.  The  RRB  utilizes 
the  following  four  forms  to  obtain 
information  from  railroad  employers, 
nonrailroad  employers  and  claimants, 
that  are  needed  to  determine  whether  a 
claimed  days  or  days  of  imemployment 
or  sickness  were  improperly  or 
fraudulently  claimed:  Form  ID-51, 
Letter  to  Non-Railroad  Employers  on 
Employment  and  Earnings  of  a 
Claimant;  Form  ID-5R(SUP),  Report  of 
Employees  Paid  RUIA  Benefits  for  Every 
Day  in  Month  Reported  as  Month  of 
Creditable  Service;  Form  ID-49R,  Letter 
to  Railroad  Employer  for  Payroll 
Information;  and  Form  Ul-48, 
Claimant's  Statement  Regarding  Benefit 
Claim  for  Days  of  Employment. 
Completion  is  voluntary.  One  response 
is  requested  of  each  respondent.  The 
RRB  proposes  no  changes- to  these 
forms. 

To  qualify  for  unemployment  or 
sickness  benefits  payable  under  section 
2  of  the  Railroad  Unemployment 
Insiu"ance  Act  (RUIA),  a  railroad 
employee  must  have  certain  qualifying 
earnings  in  the  applicable  base  year.  In 
addition,  to  qualify  for  extended  or 
accelerated  benefits  imder  section  2  of 
the  RUIA,  a  railroad  employee  who  has 
exhausted  his  or  her  rights  to  normal 
benefits  must  have  at  least  10  years  of 
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railroad  service  (under  certain 
conditions,  military  service  may  be 
credited  as  months  of  railroad  service). 
Accelerated  benefits  are  unemplo)anent 
or  sickness  benefits  that  are  payable  to 
a  railroad  employee  before  the  regular 
July  1  begiiming  date  of  a  benefit  year 
if  an  employee  has  10  or  more  years  of 
service  and  is  not  qualified  for  benefits 
in  the  current  benefit  year. 

During  the  RUIA  claims  review 
process,  the  RRB  may  determine  that 
unemployment  or  sickness  benefits 
cannot  be  awarded  because  RRB  records 
show  insufficient  qualifying  service 
and/or  compensation.  When  this  occurs, 
the  RRB  aUows  the  claimant  the 
opportimity  to  provide  additional 
information  if  they  believe  that  the  RRB 


service  and  <  :ompensation  records  are 
incorrect. 

Dependinj  on  the  circiunstances,  the 
RRB  provide  s  the  following  form{s)  to 
obtain  infontiation  needed  to  determine 
if  a  claimantjhas  sufficient  service  or 
compensation  to  qualify  for 
imemploym(  nt  or  sickness  benefits. 
Form  UI-9,  i  ipplicant's  Statement  of 
Employment  and  Wages,  Form  UI-23, 
Claimant's  S  atement  of  Service  for 
Railroad  Un«  mployment  Insurance 
Benefits,  Forfn  UI-44,  Claim  for  Credit 
for  Military  $ervice  (RUIA),  Form  ID- 
4F,  Advisingl  of  Ineligibility  for  RUIA 
Benefits,  Fom  ID-4U,  Advising  of 
Service/Earnings  Requirements  for 
RUIA  Benefits,  Form  ID-4X,  Advising  of 
Service/Earn  ings  Requirements  for 


Form* 


ID-51  

IC)-5R(SUP) 

ICM-49R 

UM8  ...; 

U»-9  

UJ-23  

UI-44  

ID-4F  

ID-4U  

ID-4X  

ID-4Y  

ID-20-1   

IO-20-2  

IO-20-4  


Total 


Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  j.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

(FRDoc.  03-23215  Filed  »-ll-03;  8:45  am] 
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Sickness  Benefits,  Form  ID-4Y, 
Advising  of  Ineligibility  for  Sickness 
Benefits,  Form  ID-20-1,  Advising  that 
Nonnal'Unemplo)mient  Benefits  Are 
About  to  Be  Exhausted,  Form  ID-20-2, 
Advising  that  Normal  Sickness  Benefits 
Are  About  to  Be  Exhausted,  and  Form 
ID-20-4,  Advising  That  Normal 
Sickness  Benefits  Are  About  to  Be 
Exhausted/Non-Entitlement. 
Completion  of  these  forms  is  reqmred  to 
obtain  or  retain  a  benefit.  One  response 
is  required  of  each  respondent.  The  RRB 
proposes  no  changes  to  these  forms. 

The  burden  associated  with  the 
information  collection  is  estimated  as 
follows: 


Annual  responses 


4,500 

900 

250 

250 

800 

600 

150 

25 

150 

100 

25 

50 

100 

5 


7.905 


Completion  time 
(minutes) 


15 

10 

15 

12 

10 

5 

5 

5 

5 

5 

5 

5 

5 

5 


Burden  hours 


1,125 

150 

63 

50 

133 

50 

13 

2 

13 

8 

2 

4 

8 

1 


1,622 


SECURITIES  AND  EXCHANGE 
COMMISSIO  i 


-48444;  File  No.  SR-NASD- 


[Release  No.  3  4 
98-74]  I 

I 
Self-Regulat6ry  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  3  and  4 
to  a  Proposep  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  {Relating  to  NASD  Rule 
3110(f)  Governing  Use  of  Predispute 
Arbitration  /^reements  With 
Customers 

September  4,  2  J03. 

Pursuant  t(  section  19(b)(1)  of  the 
Securities  Ex  :hange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hermy  given  that  on  August 
22,  2003,  the  National  Association  of 
Securities  Deblers,  Inc.  ("NASD"),  filed 
with  the  Securities  and  Exchange 
Commission  "SEC"  or  "Commission") 
Amendment  nJo.  4  to  a  proposed  rule 
change  as  dei  cribed  in  Items  I,  II,  and 
III  below,  wh  ch  Items  have  been 


prepared  by  NASD.  Notice  of  the 
proposal,  as  amended  by  Amendment 
Nos.  1  and  2,  was  published  in  the 
Federal  Register  on  November  29, 
1999.3  The  Commission  received  two 
comment  letters  on  the  proposal.^  On 
April  30,  2002,  NASD  submitted  a 
response  to  comments  and  Amendment 
No.  3  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  proposes  to  amend  NASD  Rule 
3110(f)  to:  require  additional  disclosure 


■  15  U.S.C.  78slb)(l). 
2  17CFR240.1  lb-4. 


3  See  Securities  Exchange  Act  Release  No.  42160 
(November  19, 1999),  64  FR  66681. 

*  See  letters  from  Barry  D.  Estell,  dated  December 
15, 1999  ("Estell  Utter"),  and  John  J.  Miller,  dated 
December  27, 1999  ("Miller  Letter"). 

=  See  letter  from  Sarah  J.  Williams,  Office  of 
General  Counsel,  NASD  Regulation,  Inc.,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation,  Commission,  dated  April  30, 
2002  ("Amendment  No.  3").  In  Amendment  No.  3, 
NASD  responded  to  comments  and  changed  the 
effective  date  provision  of  the  proposal. 
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in  predispute  arbitration  agreements 
regarding  the  arbitration  process, 
including  possible  limits  on  eligibility 
of  claims;  require  member  firms  to 
provide  certain  information  regarding 
arbitration  and  predispute  arbitration 
agreements  to  customers  upon  request; 
and  clarify  the  rule  regarding  use  of 
choice  of  law  provisions  in  predispute 
arbitration  agreements.  In  Amendment 
No.  4,  NASD  proposes  to  change  the 
effective  date  of  the  proposed  rule 
change  to  be  90  days  following 
publication  of  a  Notice  to  Members 
announcing  approval  by  the 
Commission  of  the  proposed  rule 
change;  NASD  will  issue  such  Notice  to 
Members  within  60  days  of  Commission 
approval.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 


Rules  of  the  Association 

3000.  Responsibilities  Relating  to 
Associated  Persons,  Employers,  and 
Others'  Employees 

3110.  Books  and  Records 

.  (f)  Requirements  When  Using 
Predispute  Arbitration  Agreements 
[With]  for  Customer  Accounts 

(1)  Any  predispute  arbitration 
agreement  clause  shall  be  highlighted 
and  shall  be  immediately  preceded  by 
the  following  [disclosure]  language 
[(printed]  in  outline  form  [as  set  forth 
herein)  which  shall  also  be  highlighted]. 
This  agreement  contains  a  predispute 
arbitration  clause.  By  signing  an 
arbitration  agreement  the  parties  agree 
as  follows: 

(A)  [Arbitration  is  fined  and  binding 
on  the  parties.)  All  parties  to  this 
agreement  are  giving  up  the  right  to  sue 
each  other  in  court,  including  the  right 
to  a  trial  by  jury,  except  as  provided  by 

•  the  rules  of  the  arbitration  forum  in 
which  a  claim  is  filed. 

(B)  [The  parties  are  waiving  their  right 
to  seek  remedies  in  court,  including  the 
right  to  a  jury  trial.]  Arbitration  awards 
are  generally  final  and  binding;  a 
party's  ability  to  have  a  court  reverse  or 
modify  an  arbitration  award  is  very 
limited. 

(C)  [Pre-arbitration  discovery  is 
generally  more  limited  than  and 
different  from  coiut  proceedings.]  The 
ability  of  the  parties  to  obtain 
documents,  witness  statements  and 

'other  discovery  is  generally  more 
limited  in  arbitration  than  in  court 
proceedings. 

(D)  [The  arbitrators'  award  is  not 
required  to  include  factual  findings  or 
legal  reasoning  and  any  party's  right  to 
appeal  or  seek  modification  of  rulings  of 


the  arbitrators  is  strictly  limited.]  The 
arbitrators  do  not  have  to  explain  the 
reason(s)  for  their  award. 

(E)  The  i>anel  of  arbitrators  will 
typically  include  a  minority  of 
arbitrators  who  were  or  are  affiUated 
with  the  securities  industry. 

(F)  The  rules  of  some  arbitration 
forums  may  impose  time  limits  for 
bringing  a  claim  in  arbitration.  In  some 
cases,  a  claim  that  is  ineligible  for 
arbitration  may  be  brought  in  court. 

(G)  The  rules  of  the  arbitration  fotum 
in  which  the  claim  is  filed,  and  any 
amendments  thereto,  shall  be 

■  incorporated  into  this  agreement. 

(2)(A)  [Immediately  preceding  the 
signature  line,)  In  any  agreement 
containing  a  predispute  arbitration 
agreement,  there  shall  be  a  highlighted 
statement  immediately  preceding  any 
signature  line  or  other  place  for 
indicating  agreement  [which  shall  be 
highlighted]  that  states  that  the 
agreement  contains  a  predispute 
arbitration  clause.  The  statement  shall 
also  indicate  at  what  page  and 
paragraph  the  arbitration  clause  is 
located. 

(B)  At  the  time  of  signing,  a  copy  of 
the  agreement  containing  any  such 
clause  shall  be  given  to  the  customer 
who  shall  acknowledge  receipt  thereof 
on  the  agreement  or  on  a  separate 
document. 

(3)  [A  copy  of  the  agreement 
containing  any  such  clause  shall  be 
given  to  the  customer  who  shall 
acknowledge  receipt  thereof  on  the 
agreement  or  on  a  separate  docimient.) 

(A)  A  member  shall  provide  a 
customer  with  a  copy  of  any  predispute 
arbitration  clause  or  customer 
agreement  executed  between  the 
customer  and  the  member,  or  inform  the 
customer  that  the  member  does  not  have 
a  copy  thereof,  within  ten  business  days 
of  receipt  of  the  customer's  request. 

(B)  Upon  request  by  a  customer,  a 
member  shall  provide  the  customer  with 
the  names  of,  and  information  on  how 
to  contact  or  obtain  the  rules  of,  all 
arbitration  forums  in  which  a  claim  may 
be  filed  under  the  agreement. 

(4)  [No  agreement  shall  include  any 
condition  which  limits  or  contradicts 
the  rules  of  any  self-regulator>' 
organization  or  limits  the  ability  of  a 
party  to  .file  any  claim  in  arbitration  or 
limits  the  ability  of  the  arbitrators  to 
make  any  award.) 

(A)  No  predispute  arbitration 
agreement  shall  include  any  condition 
that: 

(i)  limits  or  contradicts  the  rules  of 
any  self-regulatory  organization; 

(ii)  limits  the  ability  of  a  party  to  file 
any  claim  in  arbitration; 


(Hi)  limits  the  ability  of  a  party  to  file 
any  claim  in  court  permitted  to  be  filed 
in  court  under  the  rules  of  the  forums 
in  which  a  claim  may  be  filed  under  the 
agreement; 

(iv)  limits  the  ability  of  arbitrators  to 
make  any  award. 

(B)  No  member  may  seek  to  enforce 
any  choice-of-law  provision  unless  there 
is  a  significant  contact  or  relationship 
between  (i)  the  law  selected  and  (ii) 
either  the  transaction  at  issue  or  one  or 
more  of  the  parties. 

(5)  [The  requirements  of 
subparagraphs  (1)  through  (4)  shall 
apply  only  to  new  agreements  signed  by 
an  existing  or  new  customer  of  a 
member  after  September  7, 1989.)  If  a 
customer  files  a  complaint  in  court 
against  a  member  that  contains  claims 
that  are  subject  to  arbitration  pursuant 
to  a  predispute  arbitration  agreement 
between  the  member  and  the  customer, 
the  member  may  seek  to  compel 
arbitration  of  the  claims  that  are  subject 
to  arbitration.  If  the  member  seeks  to 
compel  arbitration  of  such  claims,  the 
member  must  agree  to  arbitrate  all  of 
the  claims  contained  in  the  complaint  if 
the  customer  so  requests. 

(6)  All  agreements  shall  include  a 
statement  that  "No  person  shall  bringa 
putative  or  certified  class  action  to 
arbitration,  nor  seek  to  enforce  any 
predispute  arbitration  agreement  against 
any  person  who  has  initiated  in  court  a 
putative  class  action;  or  who  is  a 
member  of  a  putative  class  action  who 
has  not  opted  out  of  the  class  with 
respect  to  any  claims  encompassed  by 
the  putative  class  action  until:  (i)  The 
class  certification  is  denied;  or  (ii)  the 
class  is  decertified;  or  (iii)  the  customer 
is  excluded  from  the  class  by  the  court. 
Such  forbearance  to  enforce  an 
agreement  to  arbitrate  shall  not 
constitute  a  waiver  of  any  rights  under 
this  agreement  except  to  the  extent 
stated  herein." 

(7)  [The  requirements  of  subparagraph 
(6)  shall  apply  only  to  new  agreements 
signed  by  an  existing  or  new  customer 
of  a  member  after  October  28.  1993.) 
The  provisions  of  this  Rule  shall  become 
effective  on  (effective  date).  The 
provisions  of  subparagraph  (3j  shall     ' 
apply  to  all  members  as  of  the  effective 
date  of  this  Rule  regardless  of  when  the 
customer  agreement  in  question  was 
executed.  Otherwise,  agreements  signed 
by  a  customer  before  (effective  date)  are 
subject  to  the  provisions  of  this  Rule  in 
effect  at  the  time  the  agreement  was 
signed. 

(g) — (h)  Unchanged. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  off  and 
Statutory  Basis  for,  tke  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
simunaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  threefold:  to  require 
additional  disclosure  in  predispute 
arbitration  agreements  regarding  the 
arbitration  process,  including  possible 
limits  on  eligibility  of  claims;  to  reqviire 
member  firms  to  provide  certain 
information  regarding  arbitration  and 
predispute  arbitration  agreements  to 
customers  upon  request;  and  to  clarify 
the  rule  regarding  use  of  choice-of-law 
provisions  in  predispute  arbi&ation 
agreements. 

Procedural  History  of  Rule  Filing 

In  1997,  NASD  filed  three  separate 
rule  filings  with  the  Commission 
relating  to  predispute  arbitration 
agreements.  The  first  rule  filing  related 
to  the  eligibility  of  claims  for 
arbitration,  the  second  rule  filing 
proposed  a  cap  on  punitive  damages  in 
arbitration  disputes ,b  and  the  third,  SR- 
NASD-98-74  (this  rule  filing)  related  to 
increased  disclosure  with  respect  to 
predispute  arbitration  agreements.^  In 


*On  June  24, 1997,  NASD  submitted  a  proposed 
rule  change  concerning  the  eligibility  of  claims  for 
arbitration  ("Eligibility  Rule  Filing").  See  Securities 
Exchange  Act  Release  No.  39487  (Decenjber  23, 
1997),  63  FR  588  Qanuary  6,  1998)  (SR-NASI>-97- 
44).  On  July  7, 1997,  NASD  submitted  a  proposal 
to  cap  punitive  damages  in  arbitration  disputes 
("Punitive  Damages  Rule  Filing").  See  Securities 
Exchange  Act  Release  No.  39371  (November  26, 
1997).  62  FR  64428  (December  5,  1997)  (SR-NASD- 
97-47).  The  Eligibility  Rule  Filing  was  withdrawn 
on  December  17,  2002,  and  the  Punitive  Damages 
Rule  Filings wasf  withdrawn  on  May  9,  2003. 

'This  proposal.  SR-NASD-98-74.  was  initially 
filed  with  the  Commission  on  October  6, 1998.  On 
May  26, 1999.  NASQ  submitted  Amendment  No.  1 
to  delete  provisions  from  the  proposed  rule  change 
■  relating  to  punitive  damages  so  that  all  such 
provisions  could  be  separately  considered  in 
connection  with  the  Punitive  Damages  Rule  Filing. 
On  July  27, 1999,  NASD  submitted  Amendment  No. 
2  to  clarify  the  proposed  rule  language  regarding 
permissible  limitations  in  predispute  arbitration 
agreements,  and  changed  the  effective  date  of  the 
prof>osed  rule  change  to  coincide  with  the 
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July  1999,  th«  effective  date  provisions 
of  the  three  n  ile  filings  were  linked  to 
avoid  the  cos  to  firms,  and  the  potential 
confusion  to  i  :ustomers,  of  requiring 
multiple  ame  idments  to  customer 
agreements  ii  a  relatively  short  period 
of  time. 

On  Novemler  19, 1999  the 
Commission  )ublished  the  proposed 
rule  change  f0r  comment  in  the  Federal 
Register.^  This. Notice  incorporated 
Amendment  Kos.  1  and  2  to  the 
proposed  rula  change.  The  Commission 
received  two  comment  letters  on  the 
proposed  rula  change. "  On  April  30, 
2002.  NASD  Submitted  a  Response  to 
Comments  and  Amendment  No.  3  to  the 
proposed  rula  change. 

NASD  subs  jquently  withdrew  the 
Eligibility  Ru  e  Filing  on  December  17, 
2002,  and  the  Punitive  Damages  Rule 
Filing  on  Ma}  9,  2003.  As  a  result, 
NASD  is  prop  osing  to  revise  the 
effective  date  of  SR-NASD-98-74  so 
that  the  propc  sed  rule-change  may 
proceed. 

Background 

The  propos  id  rule  change  is  intended 
to  increase  thi  (  disclosure  required  in 
predispute  arbitration  agreements.  Many 
broker-dealers  require  that  customers 
seeking  to  open  accounts,  particularly 
margin  and  of  tion  accounts  or  accounts 
with  a  checki]  ig  or  money  market 
feature,  agree  In  writing  to  arbitrate 
disputes  cone  sming  the  account, 
typically  in  a  self-regulatory 
organization  ( 'SRO")  sponsored  forum. 
These  agreemmts,  called  "predispute 
arbitration  agieements,"  are  generally 
part  of  the  noii-negotiated  customer 
agreement  dri  fted  by  the  firm. 

To  ensure  t  lat  customers  are  advised 
about  what  th  jy  are  agreeing  to  when 
they  sign  prec  ispute  arbitration 
agreements,  N  ASD  Rule  3110(f)  requires 
that  such  agre  sments  contain 
highlighted  disclosure  about  the 
differences  between  arbitration  and 
litigation,  incjuding  notice  that  by 
agreeing  to  arlitrate  their  disputes, 
customers  may  be  weiiving  certain  rights 
that  would  belavailable  in  court.  Rule 
3110(f)  also  raquires  that  the  agreement 
itself  be  highlighted,  and  that  a  copy  of 
the  agreement!  be  given  to  the  customer 
and  acknowlefiged  by  the  customer  in 
writing. 

Despite  the^e  precautions,  investor 
representative  s  have  expressed  concern 
that  many  cus  tomers  who  sign 
predispute  arl  itration  agreements  still 


Fling 


Eligibility  Rule 
Filing  then  pending 
NASD-97-44  and 
"  See  supra  nott 
'  See  supra  note . 


and  Punitive  Damages  Rule 
before  the  Commission  (SR- 
SR-NASD-97-47). 


do  not  adequately  imderstand  what  they 
are  agreeing  to.  For  example,  some 
predispute  arbitration  agreements 
contain  "choice-of-law"  provisions  that 
specify  that  the  law  of  a  certain  state 
will  govern  disputes  arising  out  of  the 
agreement.  In  some  cases,  the  member 
knows  that  the  law  of  the  chosen  state 
may  limit  the  ability  of  a  customer  to 
bring  a  claim  or  obtain  an  award,  but  the 
customer  would  not  be  aware  of  these 
restrictions  from  the  face  of  the 
agreement.  By  signing  sm  agreement  that 
contained  a  choice-of-law  provision,  a 
customer  might  inadvertently  waive 
certain  rights  and  remedies.  Customers' 
perceptions  of  unfairness  are  heightened 
by  the  fact  that,  when  customers  must 
sign  predispute  arbitration  agreements 
in  order  to  open  accoimts,  their 
participation  in  SRO-sponsored 
arbitration  may  be  involuntary. 

Consequently,  in  its  1996  report. 
Securities  Arbitration  Reform:  Report  of 
the  Arbitration  Policy  Task  Force  to  the 
BocU-d  of  Governors,  National 
Association  of  Securities  Dealers,  Inc. 
("Task  Force  Report"),  the  Arbitration 
Task  Force,  chaired  by  David  Ruder 
(formerly  Chairman  of  the  SEC  and  a 
former  NASD  Board  member), 
recommended  that  members  be  required 
to  provide  more  disclosure  about 
arbitration  to  customers  who  sign 
predispute  arbitration  agreements,  and 
that  the  use  of  certain  provisions  that 
limit  rights  and  remedies  be  restricted. 

Proposed  Amendments 

Required  Disclosure  and  Notice  of 
Possible  Restrictions  on  Eligibility 

Currently,  paragraph  (f)(1)  of  Rule 
3110  mandates  certain  disclosure 
language  about  the  differences  between 
litigation  and  arbitration  that  must  be 
included  in  predispute  arbitration 
agreements.  The  proposed  amendments 
would  simplify  the  language  in  some 
existing  provisions  and  would  add  new 
provisions. 

One  of  the  most  significant  new 
provisions  concerns  notice  of  possible 
limits  in  some  arbitration  forums  on  the 
time  for  bringing  claims.  Paragraph 
(f)(1)(F)  would  require  disclosure  that 
the  rules  of  some  arbitration  forums  may 
impose  time  limits  for  bringing  claims 
in  arbitration,  and  that,  in  some  cases, 
claims  that  are  ineligible  for  arbitration 
may  be  brought  in  court.  This  provision 
is  intended  to  give  notice  to  customers 
of  NASD  Rule  10304  relating  to 
eligibility  of  claims  submitted  to 
arbitration,  as  well  as  the  rules  in  other 
fonuns. 
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Applicability  of  Disclosure 
Requirements  to  New  and  Existing 
Account  Agreements 

Members  would  be  required  to  add 
the  new  disclosure  requirements  to  all 
new  customer  accoimt  agreements 
containing  predispute  arbitration 
agreements  as  of  the  effective  date  of  the 
rule.  The  proposed  rule  does  not  require 
members  to  replace  existing  agreements 
with  current  customers. 

Incorporation  of  Arbitration  Forum 
Rules 

Paragraph  (f)(1)(G)  would  provide  that 
the  rules  of  the  arbitration  forum  in 
which  a  claim  is  brought,  and  any 
amendments  thereto,  shall  be 
incorporated  into  the  agreement.  The 
purpose  of  this  provision  is  to  ensure 
that  the  rules  of  a  forum  apply  to  cases 
brought  in  that  forum,  and  to  avoid 
having  to  execute  new  agreements  each 
time  a  forum  changes  its  rules.  For 
example,  if  a  customer  filed  a  complaint 
in  an  NASD  arbitration  forum,  NASD's 
arbitration  rules  would  apply  in  all 
respects  to  the  agreement. 

Requirement  That  Members  Provide 
Copies  of  Customer  Agreements  and 
Information  Regarding  Arbitration 
Forums  to  Customers  Upon  Request 

In  some  cases,  customers  have 
complained  that  they  have  not  been  able 
to  obtain  copies  of  the  predispute 
arbitration  agreements  they  have  signed 
from  members  in  a  timely  manner,  and 
that  they  had  imequal  access  to 
information  about  the  respective  rules  of 
the  arbitration  forums  in  which  claims 
may  be  filed  under  a  given  agreement. 
Under  the  proposed  amendments, 
paragraph  (f)(3)(A)  would  require  that, 
within  ten  days  of  receiving  a  request, 
members  must  provide  a  customer  with 
a  copy  of  any  predispute  arbitration 
agreement  clause  or  agreement  that  the 
customer  had  signed,  or  inform  the 
customer  that  the  member  does  not  have 
a  copy  of  the  agreement.  In  addition, 
paragraph  (f)(3)(B)  would  require  that, 
upon  request  of  a  customer,  a  member 
must  provide  the  customer  with  the 
names  of,  and  information  on  how  to 
contact  or  obtain  the  rules  of,  all 
arbitration  forums  in  which  a  claim  may 
be  filed  under  the  agreement. 

Restrictions  on  Provisions  That  Limit 
Rights  and  Remedies 

Much  of  the  criticism  of  predispute 
arbitration  agreements  has  focused  on 
the  use  of  choice-of-law  provisions.  A 
choice-of-law  provision  specifies  that 
the  law  of  a  certain  state  will  govern 
disputes  arising  out  of  an  agreement.  In 
some  cases,  the  law  of  a  state  might 
limit  the  availability  of  certain 


remedies,  such  as  punitive  damages,  or 
the  ability  of  a  customer  to  bring  a 
claim.  For  example,  previously  under 
New  York  law,  courts  could  award 
punitive  damages,  but  arbitrators  could 
not.  A  customer  who  agreed  to  arbitrate 
disputes  under  New  York  law  could 
inadvertently  forfeit  the  ability  to  obtain 
punitive  damages  that  might  have  been 
available  in  court.  (New  York  law  on 
this  subject  has  begun  to  shift  in  favor 
of  firbitrators  being  able  to  award 
punitive  damages.)  Customers  have 
argued  that  it  is  imfair  for  members  to 
include  provisions  in  predispute 
arbitration  agreements  that  limit  the 
availability  of  remedies,  particularly 
when  the  effects  of  the  provisions  are 
not  explained  in  the  agreement. 

Currently,  Rule  3110(f)  prohibits  any 
choice-of-law  provision  that  limits  or 
contradicts  the  rules  of  any  SRO,  or  that 
limits  the  ability  of  a  party  to  file  any 
claim  in  arbitration  or  of  arbitrators  to 
make  any  award.  However,  the 
application  of  this  provision  has  not 
always  been  consistent  or  clear.  In 
addition,  some  investors  have  expressed 
concern  that  choice-of-law  provisions 
select  arbitrary  jurisdictions  that  have 
no  relationship  to  the  customer  or  the 
transaction  at  issue. 

To  address  these  concerns,  paragraph 
(f)(4)  of  the  Rule  would  be  amended  to 
clarify  the  prohibition  against 
provisions  that  limit  rights  or  remedies, 
including  provisions  that  would 
circumvent  the  eligibility  rule.  The 
amended  rule  would  also  state  that  no 
choice-of-law  provision  would  be 
enforceable  unless  there  is  a  significant 
contact  or  relationship  between  the  law 
selected  and  either  the  transaction  at 
issue  or  one  or  more  of  the  parties. 

In  response  to  the  Federal  Register 
publication  of  SR-NASI>-98-74  in 
November,  1999,'"  two  commenters 
expressed  the  view  that  the  laws  of  the 
state  in  which  the  customer  resides 
should  apply  in  arbitration  disputes. ' ' 
NASD  believes  that  it  should  not  dictate 
to  the  parties  of  a  predispute  arbitration 
agreement  the  law  that  vi^ould  govern 
their  agreement.  NASD  believes  the 
approach  taken  by  the  proposed  rule 
change  effectively  balances  the  rights,  of 
parties  to  contractually  agree  on  the  law 
that  will  govern  their  disputes  with  the 
concerns  expressed  by  customers 
regarding  choice-of-law  provisions  in 
predispute  arbitration  agreements. 

Non-Rifurcation  Provision 

NASD  is  proposing  to  amend  Rule 
3110(f)  to  include  a  provision 
prohibiting  members  from  seeking  to 


compel  arbitration  of  some  but  not  all  of 
a  customer's  court-filed  claims,  in  order, 
to  prevent  members  from  forcing 
customers  to  litigate  in  two  forums 
when  they  filed  a  complaint  in  court 
that  contained  both  eligible  and 
ineligible  claims. »2  Therefore,  NASD  is 
proposing  to  add  a  new  paragraph  (f)(5) 
to  Rule  3110  that  would  require 
members  seeking  to  compel  arbitration 
of  claims  filed  in  court  to  agree  to 
arbitrate  all  of  the  claims  contained  in 
the  court-filed  complaint,  even  if  some 
of  the  claims  would  be  ineligible  for 
arbitration  under  the  eligibility  rule. 
The  purpose  of  these  provisions  in  Rule 
3110(f)  is  to  give  the  customer  control 
over  whether  claims  are  bifurcated. 

Effective  Date  Provisions 

The  proposed  amendments  to  Rule 
3110(f)  would  require  various  changes 
to  the  customer  agreements  used  by 
member  firms.  In  order  to  provide 
enough  time  for  firms  to  modify 
customer  agreements.  NASD  has 
determined  that  this  rule  filing,  if 
approved,  should  take  effect  90  days 
after  publication  of  a  Notice  to  Members 
announcing  Commission  approval  of  the 
proposed  rule  change.  NASD  would 
issue  the  Notice  to  Members  within  60 
days  of  receiving  Conunission  approval. 

The  proposed  amendments  to  Rule 
3110(f)  would  also  provide  that 
agreements  signed  before  the  effective 
date  of  the  Rule  as  amended  would  be 
subject  to  the  provisions  of  31 10(0  in 
effect  at  the  time  the  agreement  was 
signed. 

Restriction  of  Rule  to  Customer  Account 
Agreements 

Some  members  of  NASD's  National 
Arbitration  and  Mediation  Committee 
expressed  concern  that  the  rule,  which 
currently  applies  to  all  predispute 
arbitration  clauses  in  any  agreement 
between  member  firms  and  customers, 
could  be  construed  to  apply  to 
agreements  between  a  member  firm  and 
large  institutional  clients  with  whom 
they  had  face-to-face  negotiations  over 
the  terms  of  the  agreement.  To  address 
this  concern,  the  rule  would  be 
amended  to  clarify  that  it  only  applies 


^"  See  supra  note. 

' '  See  Estell  Letter  and  Miller  Letterr supra  note. 


'^  In  June  2003,  NASD  filed  proposed 
amendments  to  Rule  10304  relating  to  time  limits 
for  the  submission  of  claims  to  arbitration.  The 
proposed  rule  change  seeks  to  amend  Rule  10304 
to  provide  that  by  requesting  dismissal  of  a  claim 
on  eligibility  grounds  in  the  NASD  forum,  the 
requesting  party  is'agreeing  that  the  claimant  may 
withdraw  all  related  claims  without  prejudice  and 
may  pursue  all  of  the  claims  in  court.  The  proposed 
provision  seeks  to  protect  parties  against 
involuntary  bifurcation  of  claims.  The  filing  is 
currently  pending  with  the  Commission.  See 
Securities  Exchange  Act  Release  No.  46225  (July  25. 
2003),  68  FR  45299  (August  1.  2003)  (SR-NASD- 
2003-101). 
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to  customer  accounts  and  not  to  other 
agreements  between  member  firms  and 
large  institutional  clients  with  whom 
they  had  negotiated  contract  terms. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,  which 
requires,  among  other  things,  that  the 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  amendments  to  Rule  3110(f) 
will  serve  the  public  interest  by 
providing  customers  with  more 
complete  information  about  the 
arbitration  process. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

■  C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
3  and  4,  including  whether  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 


all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  tl  at  are  filed  with  the 
Commission,  ind  all  written 
communicatii  ins  relating  to  the 
proposed  rule  change  between  the 
Commission  s  nd  any  person,  other  than 
those  that  ma;  r  be  withheld  ft-om  the 
public  in  accc  rdance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  i  ispection  and  copying  in 
the  Commissi  Dn's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  i  ispection  and  copying  at 
the  principal  i  iffice  of  NASD.  All 
submissions  s  lould  refer  to  File  No. 
SR-NASD-9a  -74  and  should  be 
submitted  by  Dctober  3,  2003. 

For  the  Comr  lission,  by  the  Division  of 
Market  Regulat  on,  pursuant  to  delegated 
authority." 

Margaret  H.  M(  Farland, 

Deputy  Secretai  y. 

[PR  Doc.  03-23i  24  Filed  9-11-03;  8:45  am] 
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Financial  andijor  Operational 
Difficulties 


20  33 


September  4. 

On  April  16 
Association 
("NASD") 
Exchange 
pursuant  to 
Securities 
("Act")  land 
proposed  rule 
NASD  Rules  3 
9410  Series  to 
to  take 

member  firms 
and  to  permit 
member  that 
time  with 
(ii)  delete  su 
Rule  9160 
of  Member 
participate  as 
NASD  Rule 
2003,  NASD 


>M7CFR200.3(J-3(a)(12). 
'15U.S.C.  78s(l  (1). 
■!  17  CFR  240.191  -4. 


2003,  the  National 

ol  Securities  Dealers,  Inc. 

file  1  with  the  Securities  and 

Con  mission  ("Commission"), 

Section  19(b)(1)  of  the 
Exc  lange  Act  of  1934 

1  ule  19b-4  thereunder,^  a 
change  to:  (i)  amend 
130,3131  and  the  Rule 
expand  NASD's  authority 
expedii  ed  action  against  all 

with  capital  deficiencies 
*JASD  to  suspend  a 
o  aerates  for  any  period  of 
inac  equate  net  capital,  emd 
b{  aragraph  (g)  of  NASD 
because  NASD's  Department 
ation  staff  does.^ot 
in  adjudicator  in  an 
9410  decision.  On  June  17, 
SI  ibmitted  Amendment  No. 


Rej  ul 


1  to  the  proposed  rule  change.  ^  On  July 
9,  2003,  NASD  submitted  Amendment 
No.  2  to  the  proposed  ule  change:*  The 
proposed  rule  chcmge,  as  amended  by 
Amendment  No.  1  and  Amendment  No. 
2,  was  published  for  comment  in  the 
Federal  Register  on  July  31,  2003.^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change,  as  amended. 

Tne  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.^  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act,^  which  requires,  among  other 
things,  that  NASD's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposed  £miendments  adequately 
address  those  circumstances  where 
limiting  an  NASD  member's  business 
operations  would  be  futile.  Specifically, 
the  Commission  believes  that  because 
the  proposal  permits  NASD  to  suspend 
any  member  that  operates  for  any  period 
of  time  with  inadequate  net  capital,  as 
required  by  Rule  15c3-l  under  the  Act,- 
and  §  402.2  of  the  rules  of  the  Treasury 
Department,  the  proposed  rule  change 
should  protect  investors,  market 
participants,  and  the  general  public 
from  the  risks  posed  by  members 
operating  securities  businesses  without 
appropriate  levels  of  capital. 

"The  Commission  believes  that  the 
proposal  to  apply  NASD  Rules  3130  and 
3131  to  all  members  regardless  of  their 
minimum  capital  requirements  should 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  any  firm 
that  operates  with  inadequate  capital 
poses  a  risk  to  other  firms  and  investors. 
Accordingly,  the  Commission  believes 


^  See  letter  from  Shirley  H.  Weiss,  Associate 
General  Counsel,  Office  of  General  Counsel, 
Regulatory  Policy  and  Oversight,  NASD,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  June  17.  2003  ("Amendment  No.  1"). 

■*  See  letter  from  Shirley  H.  Weiss,  Associate  • 
General  Counsel,  Office  of  General  Counsel, 
Regulatory  Policy  and  Oversight,  NASD,  to 
Katherine  A.  England,  Assistant  Director,  Division, 
Commission,  dated  July  8,  2003  ("Amendment  No. 
2"). 

^  See  Securities  Exchange  Act  Release  No.  48227 
(July  25,  2003),  68  FR  44980. 

^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formaUon.  15  U.S.C.  78c(f). 
.     '  15  U.S.C.  78o-3(b)(6). 
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that  the  NASD  should  have  the 
authority  to  take  action  against  any 
member  that  is  not  in  capital 
compliance. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act, «  that  the 
proposed  rule  change  (SR-NASD-2003- 
74),  as  amended,  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-23225  Filed  9-11-03;  8:45  am] 
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September  4,  2003. 

On  June  19,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),Vand  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  clarify  the 
reporting  requirements  applicable  to 
transactions  conducted  through 
electronic  communication  networks 
("ECNs").  On  July  11,  2003,  Nasdaq 
submitted  Amendment  No.  1  to  the 
proposal.^  The  Federal  Register 
published  the  proposal,  as  amended,  for 
comment  on  August  4,  2003.*  The 
Commission  received  one  comment 
letter  supporting  the  proposal. ^ 


8  15  U.S.C.  78(b)(2). 

9  17CFR200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Letter  from  John  M.  Yetter,  Associate 
General  Counsel.  Nasdaq  to  Katherine  England. 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  July  10,  2003  ("Amendment  No. 
1").  Nasdaq  filed  Amendment  No.  1  to  revise 
portions  of  the  proposed  rule  text  contained  in  the 
original  filing. 

*  SecuTities  Exchange  Act  Release  No.  48239  (July 
28,  2003).  68  FR  45871. 

■'  See  Letter  from  William  O'Brien,  Chief 
Operating  Officer.  Brut,  LLC  to  the  Commission, 
dated  August  25,  2003. 


Nasdaq  has  staged  that  it  allows  ECNs 
to  adopt  different  methodologies  for 
reporting  transactions  to  the  Automated 
Confirmation  Transaction  Service 
("ACT")  in  order  to  accommodate  their 
varying  business  needs.  Nasdaq 
believes,  however,  that  the  absence  of 
clearly  defined  rules  on  the  ACT  trade 
reporting  requirements  has  created  some 
confusion  for  ECNs  and  their 
subscribers.  Nasdaq  proposed  these  rule 
changes  to  provide  greater  clarity  and 
certainty  regarding  the  ACT  trade 
reporting  requirements  for  ECNs  and 
their  subscribers.  The  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  association  ^  and,  in 
particular,  the  requirements  of  section 
15A(b)(6)  of  the  Act,^  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  association  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities.  The  Commission  believes 
that  the  proposed  rules  will  provide 
ECNs  and  subscribers  with  necessary 
guidelines  to  facilitate  their  compliance 
with  ACT  trade  reporting  requirements. 
Therefore,  the  Commission  finds  the 
proposed  rule  changes  are  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (SR-NASD-2003- 
98),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-23226  Filed  9-11-03;  8:45  am] 
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September  5,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  July  31, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the    • 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  filing  this  proposed  rule 
change  to  propose  connectivity  and 
testing  fees  for  persons  that  are  not 
NASD  members  wishing  to  use  the 
Financial  Information  Exchange  ("FIX") 
protocol  to  connect  to  Nasdaq.  *  Nasdaq 
proposes  to  implement  the  change  to 
Rule  7050(d)  for  non-members 
immediately  upon  Commission 
approval,  and  to  implement  the  change 
to  Rule  7010(f)  for  non-members  on  the 
later  of  August  25,  2003,  or  the  date  of 
Commission  approval  of  the  proposed 
rule  change. 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  [brackets]. 

7000.  Charges  For  Services  and 
Equipment 

Rule  7010.  System  Services 

(a)-(e)  No  change. 

(f)  Nasdaq  Workstation^'^  Service 

(1)  No  change.  ^. 


''  In  approving  this  proposed  rule  changed  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  ccnnpetition. 
and  capital  formation.  15  U.S.C.  78c(0. 

M5  U.S.C.  78o-3(b)(6). 

»15  U.S.C. -8s(b)(2). 

«17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(W(l). 

M7CFR240.19b-4. 

'  Nasdaq  is  also  submitting  a  proposed  rule 
change  to  introduce  these  fees  for  NASD  members. 
See  Securities  Exchange  Act  Release  No.  48387 
(August  21.  2003),  68  FR  51619  (August  27.  2003) 
(SR-NASD-2003-117). 
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(2)  The  following  charges  shall  apply 
for  each  (CTCI)  subscriber  using  CTCI 
and/or  FIX: 


Options 


Price 


Option  1: 

Dual  56kb  lines  (one  for  redundancy),  [and]  single  hub  and 

optional  single  FIX  port. 

Option  2:  

Dual  56kb  lines  (one  for  redundancy),  dual  hubs  (one  for  redulidancy), 

land]  dual  routers  (one  for  redundancy),  and  optional  single  /  'IX  port. 

Option  3:  

Dual  T1  lines  (one  for  redundancy),  dual  hubs  (one  for  redundancy), 

[and]  dual  routers  (one  for  redundancy),  and  optional  single 

Includes  base  bandwidth  of  128kb. 

FIX  Port  Charge 

Option  1 ,  2,  or  3  with  Message  Queue  software  enhancement 


$1275/month. 


$1600/month. 


■IX  port. 


Disaster  Recovery  Option: 

Single  56kb  line  with  single  hub  and  router  and  optional  sil^gle  FIX 
port.  (For  remote  disaster  recovery  sites  only). 

Bandwidth  Enhancement  Fee  (for  T1  subscribers  only) 

Installation  Fee  


Relocation  Fee  (for  the  movement  of  TCP/I P-capable  lines  withjn  a  sin- 
gle location). 


$8000/month  (CTCI  or  CTCI/FIX  lines). 
$4000/month  (FlX-only  lines). 


$300/port/month. 

Fee  for  Option  1 ,  2,  or  3  (including  any  Bandwidth  Enhancement  Fee) 

plus  20%. 
$975/month. 


$600/month  per  64kb  increase  above  128kb  T1  base. 

$2000  per  site  for  dual  hubs  and  routers;  $1000  per  site  for  single  hub 

and  router. 
$1 700  per  relocation. 


(g}-(s)  No  change. 


7050.  Other  Services  ^ 

(a)-(c)  No  change. 

(d)  Nasdaq  Testing  Facility 

(1)  Subscribers  that  conduct  tests  of 
their  computer-to-computer  interface 
(CTCI),  NWII  application  programming 
interface  (API),  Financial  Information 
Exchange  (FIX)  interface,  or  market  data 
vendor  feeds  through  the  Nasdaq 
Testing  Facility  (NTF)  shall  pay  the 
following  charges: 

$285/hour-^For  an  Active  Connection 
for  CTCI/NWII  API/F/X  testing  during 
the  normal  operating  hours  of  the  NTF; 

$75/hour — For  an  Idle  Connection  for 
CTCI/NWII  API/F/X  testing  during  the 
normal  operating  hours  of  the  NTF, 
unless  such  an  IdleConnection  is  over  a 
dedicated  circuit; 

No  charge — For  an  Idle  Connection 
for  CTCI/NWII  API/F/X  testing  if  such 
an  Idle  Connection  is  over  a  dedicated 
circuit  during  the  normal  operating 
hours  of  the  NTF; 


$333/houi— For  CTCI/NWII  API/F/X 
testing  (for  h  oth  Active  and  Idle 
Connections )  at  all  times  other  than  the 
normal  oper  iting  hours  of  the  NTF. 

(2)  (A)  An  "Active  Connection' 
commences  Arhen  the  user  begins  to 
send  and/or  receive  a  transaction  to  and 
from  the  NT  •"  and  continues  until  the 
earlier  of  dis  connection  or  the 
commenceni  ent  of  an  Idle  Connection. 

(B)  An  "Icle  Connection"  commences 
after  a  Perio(  I  of  Inactivity  and 
continues  ui  til  the  earlier  of 
disconnecticn  or  the  commencement  of. 
an  Active  Cc  nnection.  If  a  Period  of 
Inactivity  oc  :urs  immediately  after 
subscriber's  :oimection  to  the  NTF  is 
established  i  nd  is  then  immediately 
followed  by  m  Idla  Connection,  then- 
such  Period  if  Inactivity  shall  also  be 
deemed  a  pa  rt  of  the  Idle  Connection. 

(C  )  A  "Pel  iod  of  Inactivity"  is  an 
uninterrupte  d  period  of  time  of 
specified  len  gth  when  the  connection  is 
open  but  the  NTF  is  not  receiving  from 
or  sending  tc  subscriber  any 
transactions,  The  length  of  the  Period  of 


Service 


NTF  Market  Data 

NTF  NWII  API 

NTF  CTCI/F/X 

NTF  Test  Suite  

NTF  Circuit  lnstallatk>n 


Inactivity  shall  be  such  period  of  time 
between  5  minutes  and  10  minutes  in 
length  as  Nasdaq  may  specify  ft'om  time 
to  time  by  giving  notice  to  users  of  the 
NTF. 

(3)  The  foregoing  hourly  fees  shall  not 
apply  to  market  data  vendor  feed 
testing,  or  testing  occasioned  by: 

(A)  new  or  enhanced  services  and/or 
software  provided  by  Nasdaq; 

(B)  modifications  to  software  and/or 
services  initiated  by  Nasdaq  in  response 
to  a  contingency;  or 

(C)  testing  by  a  subscriber  of  a  Nasdaq 
service  that  the  subscriber  has  not  used 
previously,  except  if  more  than  30  days 
have  elapsed  since  the  subscriber 
commenced  the  testing  of  such  Nasdaq 
service. 

(4)  Subscribers  that  conduct  CTCI/ 
API/F/X  or  market  data  vendor  feed  tests 
using  a  dedicated  circuit  shall  pay  a 
monthly  fee,  in  addition  to  any 
applicable  hourly  fee  described  in 
section  (d)(1)  above,  in  accordance  with 
the  following  schedule: 


Description 


Test  Market  Data  V  jndor  Feed  over  a  56kb  dedicated  cir- 
cuit. 

NWII  API  service  td  an  onsite  test  SDP  over  a  56kb  dedi- 
catee* circuit.         [ 

CTCI  and/or  F/X  service  over  a  56kb  dedicated  circuit 

NWII  API  service,  FIX  and  CTCI  sen/ice  over  two  56kb  cir- 
cuits (128  kb). 

Installation  of  any  spsrvice  option  including  SDP  configura- 
tion. 1 


Price 


$1,100/circuit/month. 

$1,100/circuit/month. 

$1 ,100/circuit/month. 
$1,800/2  circuits/month. 

$700/circuit/installation. 
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(5)  New  NTF  subscribers  that  sign  a 
one-year  agreement  for  dedicated  testing 
service  shall  be  eligible  to  receive  90- 
calendar  days  free  dedicated  testing 
service. 

(6)  "New  NTF  subscribers"  are 
subscribers  that 

(A)  have  never  had  dedicated  testing 
service;  or 

(B)  have  not  had  dedicated  testing 
service  within  the  last  6  calendar 
months. 

(e)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  currently  offers  market 
participants  and  other  Nasdaq 
subscribers  two  messaging  protocols  for 
communicating  with  Nasdaq  systems: 
Computer-to-computer  interface 
("CTCI")  and  application  programming 
interface  ("API").  Effective  August  25, 
2003,  Nasdaq  expanded  the  connectivity 
options  available  to  its  subscribers  by 
introducing  the  FIX  protocol  as  a  means 
of  accessing  SuperMontage.  The  FIX 
protocol  was  first  developed  in  1992, 
and  since  that  time  has  become  the 
dominant  protocol  for  messaging  among 
equity  market  participants.  FIX  is  now 
used  by  over  50%  of  all  U.S.  firms  in  the 
equity  securities  business,  and  its  users 
include  market  makers  and  other 
broker-dealers,  institutional  investors, 
electronic  commimications  networks 
("ECNs"),  and  national  securities 
exchanges. 

Nasdaq  proposes  to  amend  Rule 
7010(f)  to  reflect  the  various  pricing 
options  that  will  be  available  to  firms 
that  connect  through  FIX.  Firms  that 
already  have  dedicated  CTCI  circuits 
will  be  able  to  use  FIX  over  their 
existing  circuits.  Thus,  these  firms  will 
be  able  to  begin  using  FIX  immediately, 
without  having  to  incur  the  costs  or 
delays  associated  with  installation  of 


new  circuits.  Moreover,  the  charges  for 
circuits  used  to  support  both  FIX  and 
CTCI  will  be  the  same  as  the  current 
charges  for  CTCI-only  circuits  (although 
a  firm  that  increases  its  bandwidth 
usage  as  a  resuU  of  using  FIX  may  have 
to  install  additional  circuits  or  pay  the 
existing  bandwidth  enhancement  fee  of 
$600  per  64  kilobit  per  second  increase 
if  it  exhausts  its  existing  available 
bandwidth).'*  However,  Nasdaq  will 
assess  a  "port  charge"  of  $300  per 
month  for  each  port  (i.e.,  a  connection 
to  a  server  that  operates  off  of  the 
circuit)  that  uses  FIX,  with  the  first  port 
provided  free  of  charge  to  firms  with 
direct  connections.  Each  customer  will 
determine  the  number  of  ports  that  it 
requires,  based  on  its  message  traffic 
needs. 

A  firm  that  does  not  currently  have 
CTCI  circuits  will  be  able  to  obtain 
circuits  to  support  both  CTCI  and  FIX  at 
the  same  prices  that  currently  apply  to 
CTCI  circuits,  or  will  be  able  to  obtain 
dual  128  kb  circuits  to  support  FIX  only 
at  a  reduced  rate  of  $4,000  per  month 
(compared  with  the  $8,000  per  month 
charge  of  128  kb  circuits  that  support 
CTCI  and  FIX).  The  lower  fee  reflects 
the  lower  costs  to  Nasdaq  of  supporting 
FIX  (as  compared  with  CTCI),  as  well  as 
the  more  limited  range  of  functionality 
that  will  be  accessible  to  firms  through 
FIX.^'  Firms  will  also  be  able  to  connect 
to  Nasdaq  indirectly  through  service 
bureaus  and  third-party  private 
networks  that  provide  the  option  of  FIX 
connectivity  to  their  subscribers.  In 
such  cases,  Nasdaq  will  charge  for  FIX 
or  CTCI/FIX  circuits  if  any  must  be 
Supplied  by  Nasdaq  to  establish 
connectivity,  and  will  also  charge  the 
end  user  a  port  charge  of  $300  per 
month  for  each  port  that  it  requires, 
based  on  its  message  traffic  needs. 

Firms  wishing  to  use  FIX  were  able  to 
begin  testing  FIX  connectivity  during 
the  month  of  August  2003.  Accordingly. 
Nasdaq  also  proposes  to  amend  Rule 
7050(d),  which  lists  the  fees  for  the 
Nasdaq  Testing  Facility  ("NTF").  The 
NTF  will  be  available  for  testing  FIX 
connectivity  at  the  same  rates  that 
currently  apply  to  CTCI/API  testing.  The 
fees  for  testing  without  a  dedicated 
testing  circuit  are:  (i)  S285  per  hour  for 


*The  lerm  "bandwidth"  refers  to  the  amount  of 
data  that  can  be  transmitted  over  a  circuit  in  one 
second.  Accordingly,  bandwidth  enhancements 
allow  a  subscriber  to  send  and  receive  a  greater 
volume  of  data  over  a  circuit. 

5  CTCI  and  API  can  be  used  to  access  a  range  of 
Nasdaq  systems,  including  SuperMontage,  ACT  and 
Nasdaq  InterMarket.  At  the  time  of  its  introduction 
in  late  August  2003,  however,  FIX  may  be  used 
solely  to  access  SuperMontage.  Based  on  user 
demand,  Nasdaq  will  evaluate  whether  to  make 
additional  Nasdaq  functionality  available  through 
FIX  in  the  future. 


an  active  connection  during  the  normal 
operating  hours  of  the  NTF,  (ii)  $75  per 
hour  for  an  idle  connection  during 
normal  operating  hours;  and  (iii)  $333 
per  hour  for  an  active  or  idle  connection 
at  times  other  than  normal  operating 
hours.  In  addition,  firms  have  the  option 
of  obtaining  dedicated  56kb  testing 
circuits  at  a  rate  of  $1,100  for  one  CTCI/ 
FIX  circuit  or  $1,800  for  two  circuits 
usable  for  API,  CTCI,  and  FIX.  Hourly 
fees  also  apply  to  testing  through 
dedicated  circuits,  with  the  exception  of 
the  charge  for  idle  connections  during 
normal  operating  hours.  Pursuant  to 
Rule  7050(d)(3)(A),  however,  the  hourly 
fees  will  not  be  applied  to  testing 
conducted  prior  to  August  25,  2003. 
Moreover,  pursuant  to  Rule 
7050(d)(3)(C),  the  hourly  fees  will  not  be 
applied  thereafter  to  a  new  FIX 
subscriber  until  30  days  after  it 
commences  testing. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sectionl5A  of  the  Act,*^ 
including  Section  15A(b)(5)  of  the  Act,'" 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  By  adopting  a 
pricing  structure  that  is  responsive  to 
subscriber  needs  and  market  demands, 
the  proposed  rule  supports  efficient  use 
of  existing  systems  and  ensures  that  the 
charges  associated  with  such  use  are 
allocated  equitably. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  tRe 
proposed  rule  change  will  result  in  any 
biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
.  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the    ■ 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


••  15  U.S.C.  780-3. 

^  15  U.S.C.  78o-3(b)(5). 


53770 


Federal  Register /Vol.  68,  No. 


177 /Friday,  September  12,  2003 /Notices 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  2054»-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  infection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-118  and  should  be 
submitted  by  September  29,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
■  authority.* 
Margaret  H.  McFarland, 
Deputy  Secretary. 

tFR  Doc.  03-23228  Filed  9-11-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.34-48450;  File  No.  SR-NASD- 
2003-105] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  to  Implement  a 
Six-Month  Pilot  Program  Establishing 
Fees  for  Written  Interpretations  of 
Nasdaq  Listing  Rules 

September  4,  2003. 

On  July  3,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 


»17CFR200.3(>-3(a)(12). 


Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  pecurities  and  Exchange 
Commission  (^Commission"),  pursuant 
to  Section  19(j))(l)  of  the  Securities 
Exchange  Act  jof  1934  ("Act"),'  and 
Rule  19b-4  thereunder,-  a  proposed  rule 
change  to  imMement  a  six-month  pilot 
program  to  esttablish  fees  for  written 
interpretation  I  of  Nasdaq  listing  rules.^ 
Notice  of  the  [  roposed  rule  change  was 
published  for  :omment  in  the  Federal 
Register  on  Ai  igust  4,  ZOOS."*  No 
comments  we:  e  received  on  the 
proposed  rule  change.  This  order 
approves  the  |  iroposed  rule  change. 

Nasdaq  cun  ently  provides  written 
interpretation ;  regeu-ding  the  application 
of  its  listing  n  les  to  particular  sets  of 
facts,  at  no  co  it,  to  issuers  who  request 
them.  Accord]  ng  to  Nasdaq,  the 
transactions  f<  ir  which  issuers  are 
seeking  interp  retations  have  grown  in 
complexity  an  d  have  resulted  in  its  staff 
spending  an  ii  icreased  amount  of  time 
on  interpretat  on  letters.  In  order  to 
address  the  as  ;ociated  costs,  Nasdaq 
proposes  to  cl  arge,  on  a  six-month  pilot 
basis,  fees  for  jroviding  written 
interpretations.  Under  the  pilot,  Nasdaq 
would  charge  $2,000  for  interpretation 
letters,  with  a  response  generally 
provided  with  in  four  weeks. 
Additionally,  Nasdaq  would  charge  a 
$10,000  fee  for  expedited  interpretation 
letters,  with  a  response  generally 
provided  witt  in  one  to  four  weeks. 
Nasdaq  wouk  not  impose  fees  for 
requests  relati  d  to  initial  listing  on 
Nasdaq  or  req  aests  for  an  exception 
from  NASD  R  ile  4350(i)(2).  The  Nasdaq 
Board  of  Dire(  tors  will  also  have  the 
discretion  to  <  efer  or  waive  all  or  any 
part  of  the  wr  tten  interpretation  fee. 
Nasdaq  has  pi  oposed  to  make  the  pilot 
program  effec  ive  on  the  latter  of 
October  1.  201 13  or  the  date  of 
Commission  <  pproval. 

The  Commi  ssion  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requireme  nts  of  the  Act  and  the 
rules  and  regx  lations  thereunder 
applicable  to  i  national  securities 
association."'   Ipecifically,  the 
Commission  :  inds  that  the  proposal  is 


'  15  use.  78s|>)(l) 

2  17  CFR  240.1 

'  The  Commiss|Dn 
two  amendments 
review  and  appro  /al 
by  the  NASD  Boa  d 
were  technical  in  nature 
and  comment.  Se  ^ 
Senior  Attorney 
Assistant  Directoi 
and  August  1,  20(  3 

*  See  Securities 
(July  28,  2003),  61 

''  In  approving 
considered  the  pt) 
efficiency,  compt  lition 
U.S.C.  78c(f). 


l>— 4. 

notes  thai  Nasdaq  submitted 
lo  its  Form  19b-4  to  indicate  the 
of  the  proposed  rule  change 
of  Governors.  The  amendments 
and  did  not  require  notice 
letters  from  John  D.  Nachmann, 
i<asdaq  to  Katherine  England, 
Commission,  dated  July  23,  2003 
I.      • 

Exchange  Act  Release  No.  48236 
FR  45865. 

,is  proposal,  the  Commission  has 
posed  rule's  impact  on 

,  and  capital  formation.  15 


consistent  with  Section  15A(b)(5)  of  the 
Act,^  which  requires,  among  other 
things,  that  the  rules  of  a  national 
securities  association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members, 
issuers  and  other  persons.  The 
Commission  believes  that  the  written 
interpretation  fee  is  reasonably  related 
to  the  purpose  of  covering  the  costs  of 
providing  vkTitten  interpretations  and  is 
fairly  allocated  among  issuers.  The 
Commission  also  notes  that  the  fee  is 
being  implemented  on  a  six-month  pilot 
basis  and  that  Nasdaq  will  evaluate  its 
impact  on  issuers  at  the  end  of  the  pilot 
period  and  report  to  the  Commission  its 
findings. 

Finally,  the  rule  proposal  provides  the 
Nasdaq  Board  of  Directors  or  its 
designee  with  the  discretion  to  defer  or 
waive  all  or  any  part  of  the  written 
interpretation  fee  in  order  to  address 
exceptional  situations  where  the 
payment  of  a  fee  for  an  interpretation 
letter  would  be  inequitable  under  the 
circumstances  (e.g.,  in  cases  of 
economic  hardship).  The  Commission 
notes  that  such  discretion  may  not  be 
used  in  generally  applicable  or 
ft-equently-replicated  situations.^ 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-2003-105)  be,  and  it  hereby  is, 
approved,  as  a  six-month  pilot,  through 
March  31,  2004. 

For  the  Conmiission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3 

Margaret  H.  McFarland 
Deputy  Secretary 
[FR  Doc.  03-23288  Filed  9-11-03;  8:45  am]    . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48456;  File  No.  SR-PCX- 
2003-^5] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Processing  of  Market  Orders  Prior  to 
the  Opening  of  the  Primary  Market 

September  8,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


'15  U.S.C.  78o-3(b)(5). 

'  See  letter  from  Annette  L.  Nazareth,  Director, 
Division  of  Market  Regulation,  Commission,  to  T. 
Grant  Callery,  Executive  Vice  President  and  General 
Counsel.  NASD  (March  27,  2003). 

"15  U.S.C.  78s(b)(2}. 

«17  CFR  200.30-3(a}(12). 
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("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  August 
26,  2003,  the  Pacific  Exchange,  Inc. 
{"PCX")  submitted  to  the  Securities  and 
Exchange  Conunission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  the 
PCX  has  prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly  owned 
subsidiary  PCX  Equities,  Inc.  ("PCXE") 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange  ("ArcaEx"), 
the  equities  trading  facility  of  PCXE. 
With  this  filing,  PCX  proposes  to  amend 
its  rules  related  to  Market  Order 
processing  for  exchange-listed  securities 
and  Nasdaq  securities. ^  Specifically,  the 
proposed  rule  change  would  set  forth: 
(1)  The  processing  of  Market  Orders  for 
exchange-listed  securities  and  Market 
Orders  for  Nasdaq  securities  during  the 
Market  Order  Auction  ("MOA")  and 
transition  to  the  Core  Trading  Session; '» 
and  (2)  the  circumstances  under  which 
Market  Orders  for  exchange-listed 
securities  would  be  converted  into 
Primary  Only  Orders  ("PO  Orders")  ^ 
following  the  conclusion  of  the  MOA. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  additions  are  in 
italics  and  proposed  deletions  are  in 
[brackets]. 

PCX  Equities,  Inc. 

Rule  7;  Equities  Trading;  Opening 
Session  Auctions 

Rule  7.35(a)-(d)— (No  change.) 
Rule  7.35(e)  Transition  to  Core  Trading 
Session. 

(1)  For  exchange-listed  securities: 
(A)  Limited  Price  Orders  entered 
before  6:28  am  (Pacific  Time)  shall 
participate  in  the  Market  Order  Auction. 
Limited  Price  Orders  designated  for  the 
Core  Trading  Session  entered  after  6:28 


'  15  U.S.C.  78s(b)(  ). 

M7CFR240.19b-^. 

3  See  PCXE  Rule  1 . l(aa)  for  the  definition  of 
"Nasdaq  Security. " 

■*  ArcaEx  operates  three  trading  sessions  each  dar- 
the  PCXE  is  opened  for  business.  The  trading 
sessions  are:  (1)  Opening  Session;  (2)  the  Core 
Session;  and  (3)  the  Late  Trading  Session.  See  PCXE 
Rule  7.34(a).  The  MOA  occurs  during  the  Opening 
Session.  See  PCXE  Rule  7.34(a)(2)  and  PCXE  Rule 
7.35(c)  for  a  detailed  discussion  of  the  Market  Order 
Auction. 

'•  For  exchange-listed  securities  only,  a  PO  Order 
is  "a  market  order  that  is  to  be  routed  as  a  market 
order  to  the  primar>'  market.  Such  PO  Orders  may 
"be  entered  until  a  cut-off  time  as  determined  from 
time  to  time  by  the  Corporation*  *  "See  PCXE 
Rule  7.31(x). 


am  (Pacific  Time)  shall  become  eligible 
for  execution  at  6:30  am  (Pacific  Time) 
or  at  the  conclusion  of  the  Market  Order 
Auction,  whichever  is  later. 

(B)  [(2)]  Market  orders  entered  after 
6:28  am  (Pacific  Time)  and  before  6:30 
am  (Pacific  Time),  which  are  eligible  for 
either  the  Market  Order  Auction  or  the 
Core  Trading  Session,  shall  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later, 
unless  otherwise  provided  in  Rule 
7.35(c)(2)(C),  Rule  7.35(e)(1)(E)  or  Rule 
7.35le)(l)(F). 

(C)  [(3)]  Stop  Orders  entered  before  or 
during  the  Opening  Session  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later. 

(D)  Market  orders  entered  before  6:28 
am  (Pacific  Time),  but  unmatched 
during  the  Market  Order  Auction,  shall 
be  converted  into  PO  Orders  at  6:30  am 
(Pacific  Time)  or  at  the  conclusion  of 
the  Market  Order  Auction,  whichever  is 
later,  and  thereafter  routed  to  the 
primary  market  for  execution. 

(E)  Market  oraers  entered  on  the  same 
side  of  the  Imbalance  between  6:28  am 
(Pacific  Time)  and  the  conclusion  of  the 
Market  Order  Auction  are  eligible  for 
the  Market  Order  Auction  and  shall  be 
converted  into  PO  Orders  at  6:30  am 
(Pacific  Time)  or  at  the  conclusion  of 
the  Market  Order  Auction,  whichever  is 
later,  and  thereafter  routed  to  the 
primary  market  for  execution. 

(F)  If  no  Imbalance  exists  between 
6:28  am  (Pacific  Time)  and  the 
conclusion  of  the  Market  Order  Auction, 
any  market  orders  entered  during  that 
time  are  ineligible  for  the  Market  Order 
Auction  and  shall  be  converted  into  PO 
Orders  at  6:30  am  (Pacific  Time)  or  at 
the  conclusion  of  the  Market  Order 
Auction,  whichever  is  later,  and 
thereafter  routed  to  the  primary  market 
for  execution. 

(G)  Market  orders  entered  at  6:30  am 
(Pacific  Time)  or  at  the  conclusion  of 
the  Market  Order  Auction,  whichever 
comes  later,  but  before  the  primary 
market  has  opened,  shall  be  converted 
into  PO  Orders  and  thereafter  routed  to 
the  primary  market  for  execution. 

(2)  For  Nasdaq  securities: 

(A)  Limited  Price  Orders  entered 
before  6:28  am  (Pacific  Time)  shall 
participate  in  the  Market  Order  Auction. 
Limited  Price  Orders  designated  for  the 
Core  Trading  Session  entered  after  6:28 
am  (Pacific  Time)  shall  become  eligible 
for  execution  at  6:30  am  (Pacific  Time) 
or  at  the  conclusion  of  the  Market  Order 
Auction,  whichever  is  later. 

(B)  Market  orders  entered  after  6:28 
am  (Pacific  Time)  and  before  6:30  am 
(Pacific  Time),  which  is  eligible  for 


either  the  Market  Order  Auction  or  the 
Core  Trading  Session,  shall  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order. Auction,  whichever  is  later, 
unless  otherwise  provided  in  Rule 
7.35(c)(2)(C),  Rule  7.35(e)(1)(E)  or  Rule 
7.35(e)(1)(F). 

(C)  Stop  Orders  entered  before  or 
during  the  Opening  Session  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later. 

(D)  Market  orders  entered  before  6:28 
am  (Pacific  Time),  but  unmatched 
during  the  Market  Order  Auction,  shall 
become  eligible  for  execution  in  the 
Core  Trading  Session  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later. 

(E)  Market  orders  entered  on  the  same 
side  of  the  Imbalance  between  6:28  am 
(Pacific  Time)  and  the  conclusion  of  the 
Market  Order  Auction  are  ineligible  for 
the  Market  Order  Auction  and  shall  be 
queued  until  6:30  am  (Pacific  Time)  or 
at  the  conclusion  of  the  Market  Order 
Auction,  whichever  is  later,  at  which 
time  the  queued  market  orders  shall 
become  eligible  for  execution  during  the 
Core  Trading  Session. 

(F)  If  no  Imbalance  exists  between 
6:28  am  (Pacific  Time)  and  the 
conclusion  of  the  Market  Order  Auction, 
any  market  orders  entered  during  that 
time  shall  be  queued  until -6:30  am 
(Pacific  Time)  or  at  the  conclusion  of 
the  Market_  Order  Auction,  whichever  is 
later,  at  which  time  those  market  orders 
shall  become  eligible  for  execution 
during  the  Core  Trading  Session. 

(f)— (No  change.) 
***** 

II.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}' Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

With  this  filing.  PCX  proposes  to 
amend  its  rules  related  to  Market  Order 
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processing  of  exchange-listed  securities 
and  Nasdaq  securities.  Specifically,  PCX 
intends  to  amend  PCXE  7.35(e)  to  set 
forth  the  treatment  of  Market  Orders 
following  the  MOA  and  during  the 
transition  to  the  Cktre  Trading  Session. 

a.  Exchange-listed  Securities 

Currently,  Market  Orders  for 
exchange-listed  seciuities  that  are 
entered  on  the  same  side  of  the 
Imbalance  B  during  the  time  period  6:28 
a.m.  to  6:30  a.m.  (Pacific  Time) 
(hereinafter  referred  to  as  the  "Core 
Freeze")  are  queued  for  execution  and 
released  into  the  market  following  the 
MOA.  Accordingly,  at  the  conclusion  of 
the  MOA  (6:30  a.m.  Pacific  Time),  the 
orders  are  released  for  execution  in  the 
ArcaEx  system  even  though  the  primary 
markets  (New  York  Stock  Exchange  and 
American'Stock  Exchange)  are  not  open. 
This  may  result  in  trades  being  executed 
at  prices  outside  of  normal  parameters. 
Currently,  in  such  circumstances,  the 
PCXE  will  either  modify  or  cancel  the 
execution  price  of  a  transaction  that 
results  from  a  "Clearly  Erroneous" 
execution  in  accordance  with  PCXE 
Rules  7.10  and  7.11. 

In  order.to  prevent  the  Market  Orders 
for  exchange-listed  seciirities  from 
executing  at  disparate  prices  and 
subsequently  printing  the  erroneous 
prices  to  the  consolidated  tape,  the  PCX 
now  proposes  to  amend  PCXE  Rule 
7.35(e)  to  state  that  Market  Orders  that 
are  entered  on  the  same  side  of  the 
Imbalance  diuing  the  Core  Freeze  will 
be  converted  into  PO  Orders  at  6:30  am 
(Pacific  Time)  or  at  the  conclusion  of 
the  MOA,  whichever  is  later,  and 
thereafter  routed  to  the  primary  market 
for  execution.  Once  the  primary  market 
has  opened,  those  orders  would  be 
processed  in  a  manner  consistent  with 
how  those  order  types  are  currently 
processed  diiring  the  Core  Trading 
Session.^ 

-Likewise,  if  no  Imbalance  exists 
during  the  Core  Freeze,  any  Market 
Orders  for  exchange-listed  securities 
entered  during  that  time  are  ineligible 
for  the  MOA.  Instead,  those  Market 
Orders  will  also  be  converted  into  PO 
Orders  at  6:30  am  (Pacific  Time)  or  at 
the  conclusion  of  the  MOA,  whichever 
is  later,  and  thereafter  routed  to  the 
primary  market  for  execution. 

Additionally,  Market  Orders  for 
exchange-listed  securities  that  are:  (1) 
Entered  before  6:28  a.m.  (Pacific  Time) 
but  uiunatched  diuing  the  MOA;  or  (2) 


"See  PCXE  Rule  l.l(q)  and  PCXE  Rule  1.1  (r)  for 
a  definition  of  the  terms  "Imbalance'  and 
"Indicative  Match  Price,"  respectively. 

'Once  routed  to  an  away  market,  the  orders  will 
be  subject  to  the  applicable  trading  rules  of  the 
xelevant  primary  market. 


are  entered  at  6:30  a.m.  (Pacific  Time) 
or  at  the  concl  jsion  of  the  MOA, 
whichever  is  1  iter,  but  before  the 
primary  market  has  opened,  shall  be 
converted  intq  a  PO  Order  and 
thereafter  rout  3d  to  the  primary  market 
for  execution. 

b.  Nasdaq  Sec  irities 

The  PCX  pr(  tposes  to  amend  PCXE 
Rule  7.35(e)  to  provide  for  additional 
criteria  for  pre  cessing  Market  Orders  for 
Nasdaq  seciuifies.  Accordingly,  Market 
Orders  for  Nasdaq  securities  entered 
before  6:28  a.m.  (Pacific  Time)  but 
unmatched  during  the  MOA,  shall 
become  eligible  for  execution  at  6:30 
a.m.  (Pacific  TJime)  or  at  the  conclusion 
of  the  MOA,  whichever  is  later. 

Market  Orders  for  Nasdaq  secxirities 
entered  on  the  same  side  of  the 
Imbalance  duning  the  Core  Freeze,  are 
ineligible  for  the  MOA  and  shall  be 
queued  imtil  ( :30  a.m.  (Pacific  Time)  or 
the  conclusioi ;  of  the  MOA,  whichever 
is  later,  at  whi  ch  time  the  queued 
Market  Orders  shall  become  eligible  for 
execution  dur  ng  the  Core  Trading 
Session. 


:n) 


Finally,  if 
the  Core  Frees  e 
Nasdaq  securities 
time  shall  be 
(Pacific  Time) 
the  MOA,  whi  chever 
time  those  Ma  rket 
eligible  for  exi  scution 
Trading  Sessii  in 

2.  Statutory  Bi  isis 


Imbalance  exists  during 
,  any  Market  Orders  for 
entered  during  that 
Queued  until  6:30  a.m. 
or  at  the  conclusion  of 
is  later,  at  which 
Orders  shall  become 
during  the  Core 


A:t 


and  I 


The  PCX  be 
rule  change  is 
6(b)  8  of  the 
the  objectives 
particular,  be4ause 
promote  just 
trade,  to  fostei 
coordination 
facilitating  transactions 
and  to  removf 
the  mechanisi  ns 
mcirket  and  to 
public  interes 

B.  Self-Regulc  tory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  dc  es  not  believe  that  the 
proposed  rulej  change  will  impose  any 
burden  on  cotipetition  tjiat  is  not 
necessary  or  i  ppropriate  in  furtherance 
of  the  purposi  is  of  the  Act. 


ieves  that  the  proposed 
consistent  with  Section 
,  in  general,  and  furthers 
of  Section  6(b)(5),9  in 
it  is  designed  to 
equitable  principals  of 
cooperation  and 
1  vith  persons  engaged  in 
in  securities, 
impediments  and  perfect 

of  a  free  and  open 
protect  investors  and  the 


«15U.S.C.  78f((). 
"15U.S.C.  78ff  l)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  concerning 
the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  effects  a  change  in  an  existing 
order-entry  or  trading  system  of  a  self- 
regulatory  organization  that:  (i)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  biirden  on 
competition;  and  (iii)  does  not  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system,  it  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)  10  of  the  Act  and  Rule  19b- 
4(f)(5)"  thereunder. 

At  any  time  within  60  days  after  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  simimarily  abrogate 
the  rule  change  if  it  appears  to  the 
Conmiission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  con^stent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
tlie  Commission's  Public  Reference 
Room. 

Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  AH 
submissions  should  refer  to  File  No. 
SR-PCX-2003-45  and  should  be 
submitted  by  October  3,  2003. 


'"15  U.S.C.  78s(b)(3)(A). 
i'17CFR19b-4(f)(5). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  12 

Maigaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-23289  Filed  9-11-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48449;  File  No.  SR-Phlx- 
2003-55] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  Philadelphia  Stock  Exchange,  Inc. 
to  Revise  Its  Schedule  of  Dues,  Fees 
and  Charges  to  Adopt  a  Registered 
Representative  Termination  Fee 

September  4,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  July  30, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc"  or  "Exchange")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Phlx  amended  its  proposal  on 
August  21,  2003  3  and  August  28,  2003." 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


"  17  CFR  200.30-3(a)(l2). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19l>-4. 

'  See  letter  (with  exhibits)  from  Murray  L.  Ross, 
Vice  President  and  Corporate  Secretary,  Phlx,  to 
Cyndi  Rodriguez,  Special  Counsel,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
August  21,  2003  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  Phlx  added  a  footnote  in  its 
schedule  of  dues,  fees  and  charges  clarifying  the 
group  of  individuals  that  would  be  covered  under 
its  fees  for  the  registered  representative  categories 
and  provided  an  anticipated  implementation  date 
for  the  registered  representative  termination  fee. 

■•  See  letter  (with  exhibits)  from  Murray  L.  Ross, 
Vice  President  and  Corporate  Secretary,  Phlx,  to 
Cyndi  Rodriguez,  Special  Counsel,  Division, 
Commission,  dated  August  28,  2003,  replacing 
Form  19b-4  in  its  entirety  ("Amendment  No.  2"). 
In  Amendment  No.  2,  the  Phlx  made  technical 
changes  to  its  schedule  of  dues,  fees  and  charges  to 
comply  with  Form  19b-4  and  clarified  in  its 
discussion  that  the  implementation  date  for  the 
proposal  was  August  18,  2003  and  that  proposed 
footnote  twenty  (20)  in  its  fee  schedule  would 
specify  that  the  registered  representatives  categories 
include  registered  options  principals,  general 
securities  representatives,  general  securities  sales 
supervisors  and  United  Kingdom  limited  general 
securities  registered  representatives  and  shall  not 
apply  to  "off-floor"  traders,  as  defined  in  Phlx  Rule 
604(e). 


proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
adopt  a  registered  representative  ^ 
termination  fee  of  $30. 00.^  The 
Exchange  implemented  this  registered 
representative  termination  fee  on 
August  18,  2003,  a  date  agreed  upon 
with  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
which  notified  the  Exchange  that  they 
were  prepared  to  bill  and  collect  the 
termination  fee  consistent  with  ciurent 
practice.^ 

Furthermore,  the  Exchange  proposes 
to  add  new  footnote  number  twenty  (20) 
and  renumbered  former  footnote 
number  twenty  (20)  as  footnote  niunber 
twenty-one  (21).  New  footnote  number 
twenty  (20)  specifies  that  the  registered 
representatives  categories  include 
registered  options  principals,  general 
secimties  representatives,  general 
securities  sales  supervisors  and  United 
Kingdom  limited  general  securities 
registered  representatives  and  shall  not 
apply  to  "off-floor"  traders,  as  defined 
in  Phlx  Rule  604(e),  thereby  clarifying 
coverage  of  the  fees. 

The  schedule  of  dues,  fees  and 
charges  is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change,  as  amended, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries. 


set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


^  Registered  representative  categories  include 
registered  options  principals,  general  securities 
representatives,  general  securities  sales  supervisors 
and  United  Kingdom  limited  general  securities 
registered  representatives. 

•*  See  Exchange  Rule  604,  Registration  and 
Termination  of  Registered  Persons.  This  proposal, 
as  amended,  does  not  apply  to  "off-floor"  traders, 
as  defined  in  Phlx  Rule  604(e).  The  Phlx  states  that 
ofi-floor  traders  are  assessed  a  separate  fee  and  are 
not  charged  the  Exchange's  registered 
representative  initial,  renewal,  or  transfer  fees.  See 
Securities  Exchange  Act  Release  No.  47124  (January 
3,  2003),  68  FR  1497  (January  10.  2003)  (SR-Phlx- 
2002-84). 

'  The  termination  fee  was  charged  begiiming  on 
August  18.  2003.  Currently,  the  NASD  bills  and 
collects  the  Exchange's  as  well  as  other  exchanges' 
registered  representative  initial,  renewal  and 
transfer  fees. 


1.  Purpose 

The  Phbc  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
adopt  a  registered  representative 
termination  fee  of  $30.00.  The  Exchange 
states  that  the  piupose  of  the  proposed 
nJe  change,  as  amended,  is  to  generate 
revenue  for  the  Exchange,  which 
should,  in  timi,  help  to  offset  the  cost 
of  increased  regulatory  efforts  by  the 
Exchange.  The  Exchange  represents  that 
this  fee  is  comparable  to  one  imposed 
by  the  Chicago  Board  Options  Exchange, 
Inc.-and  the  American  Stock  Exchanee 
LLC.8 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the  Act  ^ 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(4)  of  the  Act '"  in 
particular,  because  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  befieve  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  inappropriate  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  on  the  proposed 
rule  change,  as  amended,  were  either 
solicited  or  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change,  as 
amended,  has  become  effective  pursuant 
to  section  19(b)(3)(A)(ii)  of  the  Act " 
and  subparagraph  (f)(2)  of  Rule  19b-4 
thereimder  ^^  because  it  establishes  or 


8  See  Securities  Exchange  Act  Release  Nos.  46266 
Ouly  25.  2002),  67  FR  49969  (August  1,  2002)  (SR- 
CBOE-2002-37)  and  44286  (May  9,  2001),  66  FR 
27187  (May  16,  2001)  (SR-Amex-2001-22).  Both 
exchanges  charge  a  S30  registered  representative 
termination  fee.  - 

nsU.S.C.  78f(b). 

'"ISUSC.  78f[b)(4). 

"15  use.  78s(b)(3)(A)(u). 

>2 17  CFR  240.19b-4(0(2). 
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changes  a  due,  fee,  or  other  charge 
imposed  by  the  Excbange.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  as  amended,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and' all  written 
CQmmimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-55  and  should  be 
submitted  by  October  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-23227  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  MIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #P012] 

State  of  Florida;  Amendment  #2 

T 

In  accordance  with  notices  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  August 
22,  2003,  August  29,  2003,  and 
September  3,  2003,  the  above  numbered 
declaration  is  hereby  amended  to 


'  ^  For  purposes  of  calculating  the  60-day 
abrogation  period,  the  Commission  considers  the 
period  to  commence  on  August  28,  2003,  the  date 
at  which  the  Exchange  filed  Amendment  No.  2. 

'« 17  CFR  20O.30-3(a)(12). 


include  Hernando  County  in  the  State  of 
Florida  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding,  and  to  establish  the  incident 
period  for  thip  disaster  as  beginning 
June  13,  2002(  and  continuing  through 
August  22,  2(03. 

In  addition ,  the  above  numbered 
declaration  is  hereby  amended  to 
include  Dixia  and  Taylor  Counties  in 
the  State  of  Florida  for  emergency 
protective  measures  (Category  B]  under 
-the  Public  Assistance  program. 

All  other  ii  formation  remains  the 
same,  i.e!,  th«  deadline  for  filing 
applications  for  physical  damage  is 
September  2i,  2003. 

(Catalog  of  Fecfcral  Domestic  Assistance 
Program  Nos.  39008). 

Dated:  September  8,  2003. 
Herbert  L.  Mitlhell, 
Associate  Ada.  inistrator  for  Disaster 
Assistance. 
[FR  Doc.  03-2;  279  Filed  9-11-03;  8:45  am] 

BILLING  CODE  Sols-OI-U 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  o|  Disaster  #3540] 
State  of  Nevida 


aid ; 


Clark  Coui^y 
counties  of 
of  Nevada;  Mohave 
of  Arizona; 
Inyo  Counti^ 
constitute  a 
widespread 
on  August  1 
Vegas  and  pdrt: 
Applications  for 
damage  as  a 
be  filed  imtillthe 
November  3, 
injury  until 
June  4,  2004 
or  other 
Small  Business 
Area  4  Office 

Sacrament ) 

The  intere  t 


tie  I 


loca  ly 


and  the  contiguous 
Lincoln  and  Nye  in  the  State 
County  in  the  State 
San  Bernardino  and 
in  the  State  of  California 
disaster  area  due  to 
f  ash  flooding  that  occurred 
2003,  in  the  City  of  Las 
ions  of  Clark  County, 
loans  for  physical 
1  esult  of  this  disaster  may 
close  of  business  on 
2003,  and  for  economic 
close  of  business  on 
at  the  address  listed  below 
announced  locations: 
Administration,  Disaster 
P.O.  Box  13795, 
,  CA  95853-4795. 


rates  are: 


For  Physical  Dpimage: 

Homeowner^  with  credit  avail- 
able elsewfhere  

Homeowneri  without  credit 
available  ^Isewhere 

Businesses  With  credit  available 
elsewherej 

Businesses  pnd  non-profit  orga- 
nizations without  credit  avail- 
able elsev»here  

Others  (including  non-profit  or- 
ganizatiorls)  with  credit  avail- 
able elsevjfhere  


Percent 


5.125 
2.562 
6.199 

3.100 

5.500 


Percent 

For  Economic  Injury:  Businesses 
and  small  agricultural  coopera- 
tives   without   credit    available 
elsewhere 

3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  354006  for 
Nevada;  354106  for  Arizona;  and 
354206  for  California.  The  number  to 
this  disaster  for  economic  injury  damage 
is  9W8400  for  Nevada;  9W8500  for 
Arizona;  and  9W8600  for  California. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  4,  2003. 
Hector  V.  Barreto, 
Administrator. 
[FR  Doc.  03-23278  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Advisory  Committee  on  Veterans 
Business  Affairs;  Public  Meeting 

The  SBA  Advisory  Committee  on 
Veterans  Business  Affairs 

The  U.S.  Small  Business     ' 
Administration  (SBA),  piu-suant  to  the   ' 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999 
(Public  Law  106-50),  will  be  hosting  its 
third  meeting  of  the  Advisory 
Committee  on  Veterans  Business 
Affairs.  The  meeting  will  be  held  on 
September  22-23,  2003  fi'om  9am-5pm 
at  the  SBA  located  at  409  3rd  Street, 
SW.,  Washington,  DC  20416  in  the 
Eisenhower  Conference  Room  located 
on  the  2nd  Floor.  On  September  24, 
2003,  the  meeting  will  be  held  fi'om 
9am-12pm  in  the  Office  of  the  General 
Counsel's  conference  room,  located  on 
the  5th  floor  at'the  same  location. 

If  you  have  any  questions  or  concerns 
regarding  the  meeting,  please  contact 
Cheryl  Clark  in  The  Office  of  Veterans 
Business  Development  (OVBD)  at  (202) 
205-6773. 

Scott  R.  Morris, 

Deputy  Chief  of  Staff. 

[FR  Doc.  03-23277  Filed  9-11-03;  8:45  am] 

BILLING  CODE  8025-41-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4482] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Rembrandt's  Journey:  Painter, 
Draftsman,  Etcher" 

agency:  Department  of  State.  ' 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  Delegation  of  Authority 
No.  236  of  October  19.1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "Rembrandt's 
Journey:  Painter.  Draftsman.  Etcher." 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Musevim  of 
Fine  Arts,  Boston,  Boston,  MA,  from  on 
or  about  October  26,  2003,  to  on  or 
about  January  18,  2004,  Art  histitute  of 
Chicago,  Chicago,  IL,  from  on  or  about 
February  14,  2004,  to  on  or  about  May 
9,  2004,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  (202)  619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington.  DC  20547-0001. 

Dated:  September  5,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Department 
ofState. 

[FR  Doc.  03-23285  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4710-Oe-P 
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DEPARTMENT  OF  STATE 
[Public  Notice  4481] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "TYie 
Raphael,  Cellini  and  a  Renaissance 
Banicer:  The  Patronage  of  Bindo 
Altovtti" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 


27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  Delegation  of  Authority 
No.  236  of  October  19, 1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  19875). 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "The 
Raphael,  Cellini  and  a  Renaissance 
Banker:  The  Patronage  of  Bindo 
Altoviti,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Isabella  Stewart  Gardner  Museum. 
Boston,  MA,  from  on  or  about  October 
7,  2003,  to  on  or  about  January  11,  2004, 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  (202)  619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700. 
Washington.  DC  20547-0001. 

Dated:  September  5,  2003. 
C.  Miller  Crouch. 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Department 
ofState. 

(FR  Doc.  03-23284  Filed  9-11-03;  8:45  am] 
BILLING  CODE  471IM>S-U 


DEPARTMENT  OF  STATE 
[Public  Notice  4412] 

U.S.  Advisory  Commission  on  Public 
Diplomacy;  Notice  of  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  Advlsoiy 
Commission  on  Public  Diplomacy  on 
Thursday,  September  25, 2003,  in 
Room  1105,  U.S.  Department  of  State, 
Washington,  DC  from  1 0  a.m.  to  1 2 
p.m. 

The  Commission,  reauthorized 
pursuant  to  Public  Law  106-113  (H.R. 
3194,  Consolidated  Appropriations  Act, 
2000),  will  have  discussion  about  recent 
public  diplomacy  occurrences. 

Members  of  the  general  public  may 
attend  the  meeting,  though  attendance 
of  public  members  will  be  limited  to  the 
seating  available.  Access  to  the  building 


is  controlled,  and  individual  building 
passes  are  required  for  all  attendees. 

The  U.S.  Advisory  Commission  on 
Public  Diplomacy  is  a  bipartisan 
Presidentially  appointed  panel  created 
by  Congress  in  1948  to  provide 
oversi^t  of  U.S.  Government  activities 
intended  to  understand,  inform  and 
influence  foreign  publics.  The 
Commission  reports  its  findings  and 
recommendations  to  the  President,  the 
Congress  and  the  Secretary  of  State  and 
the  American  people.  Current 
Commission  members  include  Barbara 
M.  Barrett  of  Arizona,  who  is  the 
Chairman;  Harold  C.  Pachios  of  Maine; 
Ambassador  Penne  Percy  Korth  of 
Washington,  DC;  Ambassador  Elizabeth 
F.  Bagley  of  Washington,  DC;  Charles 
"Tre"  Evers  HI  of  Florida;  Jay  T.  Snyder 
of  New  York;  and  Maria  Sophia  Aguirre 
^  of  Washington,  DC. 

For  more  information  or  to  attend  the 
meeting,  please  contact  Matt  Lauer  at 
(202) 203-7880. 

Dated:  September  5,  2003. 
Matthew  Lauer. 

U.S.  Advisory  Commission  on  Public 

Diplomacy,  Department  ofState. 

(FR  Doc.  03-23282  Filed  9-11-03;  8:45.am] 

BILLING  CODE  4710-11-U 


DEPARTMENT  OF  STATE 

[Public  Notice  4480] 

Department  Of  State  Performance 
Review  Board  Members  (At  Large 
Board) 

In  accordance  with  section  4314  (c) 
(4)  of  the  Civil  Service  Reform  Act  of 
1978  (Pub.  L.  95-454),  the  Executive 
Resources  Board  of  the  Department  of 
State  has  appointed  the  following 
individuals  to  the  Department  of  State 
Performance  Review  Board  (At-Large): 
Janice  H.  Brambilla,  Senior  Advisor, 

Office  of  the  Under  Secretary  for 

Public  Diplomacy  and  Public  Affairs. 

Department  of  State; 
David  S.  Mathias,  Assistant  Legal 

Advisor.  Office  of  the  Legal  Advisor. 

United  Nations  Affairs.  Department  of 

State; 
Cathleen  E.  Lawrence,  Executive 

Director,  Bureau  of  Nonproliferation. 

Department  of  State; 
Lawrence  R.  Baer  (Outside  Member). 

Dean,  School  of  Professional  and  Area 

Studies,  Foreign  Service  Institute, 

Department  of  State; 
William  E.  Todd,  Controller/Executive 

Director.  Bureau  for  International 

Narcotics  and  Law  Enforcement, 

Department  of  State; 
James  L.  Millette,  Deputy  Assistant 

Secretary,  Bureau  of  Resource 

Management,  Department  of  State. 
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Dated:  September  5,  2003. 
Ruth  A.  Whiteside, 

Acting  Director  General  of  the  Foreign  Service 
and  Director  of  Human  Resources, 
Department  of  State. 

(FR  Doc.  03-23283  Filed  9-11-03;  8:45  am] 
BltUNO  COOe  4710.'1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-54] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKMI:  Notice  of  dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  {14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caren  Centorelli,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8199.  "> 

This  notice  is  published  pursuant  to 
14  CFR  §§  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  September  9, 
2003. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositioiis  of  Petitions 

Docket  No.  FAA-2002-1 1 998. 

Petitioner:  Bombardier  Aerospace. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(b). 

Description  of  Relief  Sought/ 
Disposition:  To  provide  relief  from  the 
general  occupant  protection 
requirements  of  §  25.785(b)  for  persons 
occupying  multiple-place  side-facing 
seats  during  takeoff  and  landing  on 
Bombardier  Model  BDlOO-lAlO 
airplanes  manufactured  prior  to  January 
1,  2004. 

Grant,  09/02/2003.  Exemption 
N0.7884A. 

Docket  No.:  FAA-2002-13385. 

Petitioner:  Bombardier  Aerospace. 


4  CFR  Affected:  14  CFR  SUPPLEMENTARY  INFORMATION: 


Section  of : 
25.785(b). 

DescriptioA  of  Relief  Sought/ 
Disposition: '  o  provide  relief  from  the 
general  occuj  ant  protection 
requirements  of  §  25.785(b)  for  persons 
occupying  mi  iltiple-place  side-facing 
seats  during  t  ikeoff  and  lemding  on 
Bombardier  Model  BD700-1A10 
airplanes  manufactured  prior  to  January 
1,  2004. 

Grant,  09/(^/2003,  Exemption 
NO.7120C. 

[FR  Doc.  03-2±95  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  49'  0-1 3-P 


DEPARTMEfilT  OF  TRANSPORTATION 

Federal  Avialion  Administration 

Proposed  Tebhnicai  Standard  Order— 
TSO-C39C,  9  ]  Transport  Airplane 
Seats  Certified  by  Static  Testing 


AGENCY 

Administrati 


ACTION:  Noticje 
requests  for 


Fed«  ral  Aviation 
(m,  DOT. 
of  availability  and 
ic  comment. 


publi 


Ths 


SUMMARY 

availability  o 
a  proposed 
(TSO)  C39c, 
Certified  by 
proposed 
minimum 
that  a  seat  to 
category  airp 
bear  the 
identificatior 
proposes  hov  ■ 
be  approved 
for  seats  usee 
acrobatic  airi 


I  k 


notice  announces  the 
and  request  comments  on 
T  K;hnical  Standeu-d  Order 
!  ig  Transport  Airplane  Seats 
J  tatic  Testing.  The 
tSi  )-C39c  prescribes  the 
pe  formance  standard  (MPS) 
je  used  in  a  9g  transport 
ane  must  meet  in  order  to 
TSO|  number  on  its 

plate.  This  notice  also 
existing  TSO-C39b  virill 
or  future  TSO  applications 
in  normal,  utility  and 
anes  and  rotorcraft.     ' 
DATES:  Comiients  must  identify  the 
TSO  and  be  i  eceived  on  or  before 
October  15,2  003. 

ADDRESSES:  i  end  all  comments  on  the 
proposed  tec  uiical  standard  order  to: 
Federal  A  via  ion  Admiiiistration, 
Aircraft  Cert  fication  Service,  Aircraft 
Engineering  )ivision.  Room  815,  800 
Independent  B  Avenue,  SW., 
Washington,  DC  20591.  ATTN:  Mr.  Hal 
Jensen,  AIR- 120.  Or,  deliver  comments 
to:  Federal  Aviation  Administraticm, 
Aircraft  Engi  aeering  Division,  Room 
815,  800  Ind(  ipendence  Avenue,  SW., 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Hal  Jensen,  I AA,  Aircraft  Certification 
Service,  Aire  raft  Engineering  Division, 
Technical  Pragrams  Branch,  AIR-120, 
Room  835,  8  )0  Independence  Avenue, 
SW.,  Washii^ton,  DC,  20591;  telephone: 
(202)  267-8^07;  fax:  (202)  267-5340;  e- 
mail  hal.jenien@faa.gov. 


Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  desire,  to  the 
aforementioned  specified  address. 
Comments  received  on  the  proposed 
TSO  may  be  examined,  before  the 
closing  date,  in  Room  815,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
will  be  considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Baclcground 

In  response  to  a  recommendation  the 
Federal  Aviation  Administration  (FAA) 
streamline  the  aircraft  seat  certification 
processes,  we  issued  a  proposed 
Technical  Standard  Order  (TSO)— C39c, 
Aircraft  Seats  and  Berths,  dated  July  12, 
2003.  The  purpose  of  the  proposed 
TSO-C39C,  was  to  improve  the 
consistent  application  and 
interpretation  in  certifying  the  9g  static 
requirement  for  aircraft  seats,  and  those 
aircraft  seats  that  must  meet  the  9g  static 
and  16g  dynamic  requirements  of  TSO- 
C127  and  TSO-Cl27a  (TSO-C127/ 
127a). 

After  considering  the  comments 
received,  based  on  our  July  12,  2003, 
request,  we  decided  the  FAA  and  the 
public  would  not  benefit  by  combining 
the  static  requirements  of  TSO-C39C    . 
with  the  static  requirements  of  TSO- 
Cl27a  in  this  proposed  revision. 
Therefore,  proposed  TSO-C39C  will 
reference  the  Society  of  Automotive 
Engineers  (SAE)  Aerospace  Standard 
(AS)  8049,  Performance  Standards  for 
Seats  in  Civil  Rotorcraft,  Transport 
Aircraft,  and  General  Aviation  Aircraft, 
Rev.  A.,  resulting  in  the  TSO  applying 
only  to  9g  transport  category  airplane 
seats  certified  by  static  testing.  Note 
however,  the  applicability  of  TSO- 
C39b,  referencing  the  National  Aircraft 
Standard  (NAS)  809,  Specification- 
Aircraft  Seats  and  Berths,  will  apply  to 
approval  of  aircraft  berths  and  9g  seats 
in  normal  and  utility  (Type  II),  acrobatic 
(Type  III),  and  rotorcraft  (Type  FV)  only. 

Although  this  proposal  splits  the 
TSO-C39  by  revisions  based  on  the 
seat's  aircraft  applicability,  we  believe  it 
will  resolve  more  issues  than  other 
options  would  introduce.  Therefore, 
based  on  the  public  comments  received, 
we  determined  the  technical  and 
procedural  issues  of  standardizing  the 
static  requirements  of  TSO-C39b  and 


TSO-Cl27/127a  for  transport  airplanes 
is  achievable.  We  also  determined 
standardizing  would  provide  little 
benefit  and  potentially  higher  cost  for 
manufacturers  of  aircraft  seats  used  in 
non-transport  category  airplanes.  We 
accomplish  this  by  referencing  the 
proper  industry  standard,  NAS  809  or 
SAE  AS8049,  based  on  seat  "Type" 
used  in  TSC)-C39b  and  TSO-C39c 
respectively.  , 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO  may  be 
obtained  via  the  Internet  at,  http:// 
www.faa.gov/certification/aircraft/ 
TSOA.htm,  or  by  contacting  the  person 
listed  in  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT. 

Dated:  Issued  in  Washington,  DC,  on 
September  8.  2003. 

David  W.  Hempe, 

Manager,  Aircraft  Engineering  Division. 

Aircraft  Certification  Service. 

[FR  Doc.  03-23302  Filed  9-11-03;  8:45  ami 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MARAD  2003  16113] 

information  Coilection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  November  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Lesnick,  Maritime 
Administration,  (MAR-830).  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  Telephone:  202-366-1624,  FAX: 
202-366-6988;  or  E-MAIL: 
keith.Iesnick@marad.dot.gov.  Copies  of 
this  collection  can  also  be  obtained  from 
that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Port  Facility 
Conveyance  Information. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0524. 

Form  Numbers:  None. 

Expiration  Date  of  Approval:  Three 
years  from  date  of  approval  by  the 
Office  of  Management  and  Budget. 
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Summary  of  Collection  of 
Information:  Public  Law  103-160, 
which  is  included  in  40  U.S.C.  554 
authorizes  the  Department  of 
Transportation  to  convey  to  public 
entities  surplus  Federal  property  needed 
for  the  development  or  operation  of  a 
port  facility.  The  information  collection 
will  allow  MARAD  to  approve  the 
conveyance  of  property  and  administer 
the  port  facility  conveyance  program. 

Need  and  Use  of  the  Information:  The 
information  collection  is  necessary  for 
MARAD  to  determine  whether  (1)  the 
community  is  committed  to  the 
redevelopment  plan;  (2)  the  plan  is  in 
the  best  interests  of  the  public,  and  (3) 
the  property  is  being  used  in  accordance 
with  the  terms  of  the  conveyance  and 
applicable  statutes  and  regulations. 

Description  of  Respondents:  Eligible 
state  and  local  public  entities. 

Annual  Responses:  Six  respondents. 

Annual  Burden:  768  burden  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT  (or 
EST),  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

Dated:  September  8,  2003. 

By  Order  of  the  Maritime  Administrator. 
loel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-23281  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  49ia-«1-U 


ACTION:  Emergency  Federal  Register 

notice. 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-16042] 

Reports,  Forms,  and  Recorditeeping 
Requirements  Agency  Informaition 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


SUMMARY:  NHTSA  has  submitted  the 
following  request  for  emergency 
processing  of  a  public  collection  of 
information  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  This 
notice  announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  OMB  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  collection  of 
information  and  its  expected  burden  on 
the  public. 

This  document  describes  a  collection 
of  information  by  special  order  for  tire 
pressure  monitoring  system  (TPMS) 
data  from  major  motor  vehicle 
manufacturers  and  TPMS  suppliers  that 
have  a  presence  in  the  USA.  NHTSA 
seeks  OMB  approval  of  that  collection. 

Comments:  Comments  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  - 
Seventeenth  Street,  NW.,  Washington,  - 
DC  20503,  Attention:  Desk  Officer  for 
the  National  Highway  Traffic  Safety 
Administration. 

DATES:  OMB  approval  was  granted  on 
September  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Nakama.  Office  of  the  Chief 
Counsel,  NHTSA.  400  Seventh  Street. 
SW.,  Room  5219,  Washington,  DC     - 
20590.  Ms.  Nakama's  telephone  number 
is  (202)  366-2992. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Special  Order  for  Tire  Pressure 
Monitoring  Systems. 

OMB  Clearance  Number^2127 -0633. 

« 

Expiration  Date  of  Approval — 
December  31,  2003. 

Summary  of  Collection  of 
Information — The  information 
requested  from  the  vehicle 
manufacturers  includes  a  list  of  all 
vehicle  models  available  for  sale  or 
lease  in  the  USA  that  indicates  the 
motor  vehicle  manufacturers'  actual  or 
plaimed  TPMS  for  each  vehicle  model 
for  model  years  (MY)  2001  to  2008.  The 
information  requested  from  TPMS 
suppliers  includes  current  and  future 
production  capability  of  TPMSs  for      ^ 
motor  vehicles  available  for  sale  in  the 
USA. 
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Description  of  the  Likely  Respondents 
(Including  Estimated  Number  and 
Frequency  of  Responses  to  the 
Collection  of  Information) 

The  tire  pressure  monitoring  system 
data  will  be  collected  from: 

(1)  Vehicle  manufactm-ers  that  sell 
light  vehicles  having  a  gross  vehicle 
weight  rating  of  less  than  10,000  pounds 
(except  motorcycles,  low-speed 
vehicles,  and  trailers)  in  the  United 
States. 

(2)  TPMS  suppliers  that  manufacture 
for  sale  TPMSs  for  the  above  vehicles. 

This  information  will  be  provided  by 
the  respondents  in  a  prescribed 
electronic  readily  available  format,  such 
as  Microsoft  Word  and  Microsoft  Excel, 
for  ease  of  searching,  storing,  and 
evaluation. 

For  both  groups  of  manufacturers,  the 
company  that  historically  reports  phase- 
in  compliance  information  to  the  agency 


will  collect  tl;  e  data  from  their 
respective  subsidiaries  or  affiliates.  This 
comports  wit  i  the  manner  in  which 
each  manufac  turer  complies  with  other 
phase-in  requ  irements. 

This  infoni  ation  will  be  used  by 
NHTSA  to  de  ermine  the  lead-time  and 
phase-in  sche  dule  needed  by  vehicle 
manufacturer  i  to  comply  with  a  Federal 
Motor  Vehicl  i  Safety  Standard  (FMVSS) 
concerning  T  'MSs. 

>fthe 


Total  Annual  Reporting 
Recordke  eping  Burden  of  the 
.  nformation 


Estimate  o 
and 
Collection  of 


NHTSA  est  mates  that  the  requested 
information  ii  readily  available  from 
records  alreac  y  kept  and  maintained  by 
the  potential  i  espondents.  NHTSA 
believes  that  1  he  burden  incurred  by 
vehicle  manu  acturers  will  be  limited  to 
a  review  of  ac  tual  production  or 
planned  prod  action  previously 


determined  by  the  respondent  to 
determine  the  type  of  TPMS  that  was  or 
will  be  installed  in  the  vehicles.  For 
TPMS  suppliers,  the  burden  should  be 
less,  as  they  will  state  ciurent  capacity 
and  estimate  future  capacity  to  supply 
vehicle  manufacturers.  Also,  this  is  a 
one-time  request  with  no  recurring 
costs.  Taking  these  factors  into  account, 
NHTSA  estimates  that  65  burden-hours 
of  time  per  vehicle  manufacturer  are 
sufficient  for  even  the  largest 
manufactvirers  with  several  makes  and 
models.  For  TPMS  suppliers,  the  burden 
is  less  since  the  suppliers  are  not  as 
complex  as  vehicle  manufacturers.  As 
such,  NHTSA  estimates  that  30  burden- 
hours  per  TPMS  supplier  are  sufficient 
for  even  the  largest  supplier.  It  is 
estimated  that  this  collection  affects 
approximately  27  respondents.  The 
estimates  of  the  burden-hours  on  the 
respondents  is  as  follows: 


Automobile  manufacturers  that  sell  light  vehicles  in  the  |  General 
U.S.  that  weigh  less  than  10,000  pounds  GVWR  (ex-       etc 
cept  motorcycles,  low-speed  vehicles,  and  trailers).        j 

TPMS  manufacturers  that  sell  original  equipment  TPMs  j  TRW 
for  ttw  above  vehicles.  su 


Motors  DaimlerChrysler  Toyota 
for  a  total  of  14  manufacturers. 


Delphi  Visteon  etc.,  for  a  total  of  13 
iers. 


P3ll 


Total 27  conpanies 


65  hours  per  company. 


30  hours  per  company. 


1300  burden-hours. 


Estimate  of  the  Total  Annual  Costs  of 
the  Collection  of  Information 

There  are  no  annual  or  recurring  costs 
to  respondents  associated  with  this  one- 
time data  collection.  The  only  cost 
incurred  by  the  Federal  Government, 
beyond  normal  overhead  costs 
associated  with  the  daily  activities  of 
NHTSA's  Office  of  Rulemaking,  is  20 
hours  for  agency  personnel  to  analyze 
the  data  received  as  a  result  of  this 
collection.  Each  hour  is  estimated  to 
cost  $40.00  for  a  total  cost  of  $800    ^ 
($40.00  X  20). 

Issued:  September  10,  2003. 
Jacqueline  Glassman, 

Chief  Counsel. 

[FR  Doc.  03-23409  Filed  9-10-03;  1:01  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34390] 

Winchester  and  Western  Railroad 
Company,  New  Jersey  Division — 
Acquisition  Exemption — Line  of 
Consolidated  Rail  Corporation 

Winchester  and  Western  Railroad 
Company  (W&W),  New  Jersey  Division, 
a  Class  III  rail  carrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 


Cc 


1150.41  to 
miles  of 
Corporation 
portion  of  the 
The  trackage 
39.4,  located 
Yard  and 
40.8,  located 
Sixth  and 
Cumberland 
be  acquired 
ended  spur 
operates  over 
interchange 

W&W  certi 
annual  rev 
transaction 
and  thus  the 
in  the  creatioji 


acfiuire  approximately  1.4 
railroad  from  Consolidated  Rail 
onrail),  known  as  a 
Millville  Industrial  Track. 
!xtends  between  milepost 
)etween  Conrail's  Millville 
Sec  md  Street,  and  milepost 

jouth  of  the  intersection  of 
Smith  Streets,  in  Millville, 
( bounty,  NJ.  The  property  to 
includes  a  short  stub- 
k.i  W&W  currently 
the  line  under  an 
atreement  with  Conrail. 
ies  that  its  projected 
as  a  result  of  this 
not  exceed  $5  million, 
ransaction  will  not  result 
of  a  Class  I  or  Class  II  rail 


a  so 
trie! 


em  les  ; 
will 


carrier. 

W&W  intedded 
transaction  oi  i 
2003.^ 

If  the  notio ! 
misleading 


to  consummate  this 
or  about  September  2, 


contains  false  or 
iiiformation,  the  exemption 
is  void  ab  ini  io.  Petitions  to  revoke  the 


exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34390,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  applicant's 
representative:  John  D.  Heffner,  1920  N 
Street,  NW..,  Suite  800,  Washington," DC 
20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  ai  http:// 
www.stb.dot.gov. 

Decided:  September  4,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-23170  Filed  9-11-03;  8:45  am] 
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'  Conrail  has 
freight  operating 
39.4  and  extendi 
sufficient  footagdof 
headroom  or  tailfo 
unit  train,  being 
The  purpose  of  i 
Conrail  switchin] ; 

-  The  effective 
September  1 , 
Tiled). 


re  served  for  itself  a  permanent 
jasement  beginning  at  milepost 
ig  south  and  consisting  of 

track  solely  to  accommodate 
om  for  an  approximate  100-car 
pproximately  6,000  feet  in  length, 
is  easement  will  be  to  facilitate 
and  train  movements  in  the  yard, 
late  of  the  exemption  was 
(7  days  after  the  exemption  was 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclcet  No.  34386] 

RJ.  Gorman  Equipment  Company, 
LLC— Acquisition  Exemption— Lines  of 
CSX  Transportation,  Inc. 

R.J.  Gorman  Equipment  Company, 
LLC  (RJCE),  a  Class  III  rail  carrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  from 
CSX  Transportation,  Inc.  (CSXT), 
,  approximately  100.04  miles  of  rail  line 
in  Kentucky.  Pursuant  to  an  agreement 
to  be  entered  into  between  RJCE  and 
CSXT,  RJCE  will  acquire  CSXT's  line  of 
railroad,  known  as  the  Old  Road, 
extending  between  approximately 
milepost  12.49  at  HK  Tower  in 
Anchorage,  KY  (near  Louisville),  and 
approximately  milepost  113.81  in 
Winchester,  KY,  a  distance  of 
approximately  91.48  miles. '  In  addition, 
RJCE  will  acquire  the  following 
associated  branch  lines:  (1)  The 
Bloomfield  Branch,  extending  from  a 
connection  with  the  Old  Road  main  line 
at  milepost  30.64  to  milepost  33.71,  a 
distance  of  approximately  3.07  miles,  in 
Shelbyville.  KY;  and  (2)  the  Chilesburg 
Branch,  extending  from  a  connection 
with  the  Old  Road  main  line  at  milepost 
643.90  in  Lexington,  KY  (milepost  97.74 
on  the  Old  Road  main  line),  to  milepost 
638.41  near  Cadentown,  KY,  a  distance 
of  approximately  5.49  miles.  RJCE  will 
also  acquire  certain  industrial,  spur  and 
yard  tracks  in  Lexington  and  Frankfort, 
KY.  RJCE  states  that  it  will  purchase  the 
track  and  materials  from  CSXT  and  will 
lease  the  underlying  real  estate  from 
CSXT  for  15  years.  CSXT  will  retain 
restricted  overhead  trackage  rights  on 
the  portion  of  the  Old  Road  between 
Winchester  and  Lexington  for  the 
operation  of  unit  coal  trains. 

Based  on  projected  annual  revenues 
for  the  line,  RJCE  states  that  it  expects 
to  remain  a  Class  III  rail  carrier  after 
consummation  of  the  proposed 
transaction.  It  certifies  that  its  projected 
annual  revenues  do  not  exceed  those 
that  would  qualify  it  as  a  Class  III  rail 
carrier.  Nevertheless,  RJCE  certified  to 
the  Board  on  July  31,  2003,  that  a  60- 
day  notice  of  this  transaction,  pursuant 
to  49  CFR  1150.42(e),  was  posted  at  the 
workplace  of  the  employees  on  the  Old 
Road  line  and  was  served  on  the 
national  offices  of  the  labor  unions  with 
employees  on  the  Old  Road. 
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•  RJCE  slates  that  there  are  milepost  equations  on 
the  line:  At  Christianburg,  KY,  where  milepost 
39.52  =  milepost  49.46;  at  Lexington,  KY.  where 
milepost  93.43  =  milepost  96.89;  aad  near 
Montrose,  KY.  where  milepost  102.76  =  milepost 
99.20. 


RJCE  states  that  it  intends  to 
consummate  the  transaction  on 
September  30,  2003  (60  days  after  its 
certification  to  the  Board  under  49  CFR 
1150.42(e)). 

This  transaction  is  related  to  a 
simultaneously  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34387,  RJ.  Corman  Railroad  Company/ 
Central  Kentucky  Lines — Lease 
Exemption— Lines  of  RJ. Corman 
Equipment  Company,  LLC,  v^herein  R.J. 
Corman  Railroad  Company/Central 
Kentucky  Lines  (RJCK)  will  lease  and 
operate  the  line  and  associated  branch 
lines  being  acquired  by  RJCE. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34386,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Ronald  A. 
Lane,  Fletcher  &  Sippel  LLC,  29  North 
Wacker  Drive,  Suite  920,  Chicago,  IL 
60606-2875. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
wivw.stb.dot.gov". 

Decided:  September  8,  2003. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-23257  Filed  9-11-03;  8:45  am] 
BILLING  CODE  4915-0(M> 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Doclcet  No.  34387] 

R.J.  Corman  Railroad  Company/ 
Central  Kentucky  Lines — Lease  and 
Operation  Exemption— Lines  of  R.J. 
Corman  Equipment  Company,  LLC 

R.J.  Corman  Railroad  Company/ 
Central  Kentucky  Lines  (RJCK),  a  Class 
III  rail  carrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.41  to 
lease  from  R.J.  Corman  Equipment 
Company,  LLC  (RJCE)  and  to  operate 
100.04  miles  of  RJCE's  line  of  railroad 
and  associated  branch  lines.  The  lines 
.extends  from  approximately  milepost 
12.49  at  HK  Tower  in  Anchorage,  KY 
(near  Louisville),  to  approximately 
milepost  113.81  in  Winchester,  KY.  a 


distance  of  approximately  91.48  miles. ' 
The  associated  branch  lines  include:  (1) 
The  Bloomfield  Branch,  extending  from 
a  connection  with  the  Old  Road  main 
line  at  milepost  30.64  to  milepost  33.71, 
a  distance  of  approximately  3.07  miles, 
in  Shelbyville,  KY;  and  (2)  the 
Chilesburg  Branch,  extending  fi-om  a 
connection  with  the  Old  Road  main  line 
at  milepost  643.90  in  Lexington,  KY 
(milepost  97.74  on  the  Old  Road  main 
line),  to  milepost  638.41  near 
Cadentown,  KY,  a  distance  of. 
approximately  5.49  miles.  RJCK  will 
also  lease  and  operate  certain  industrial, 
spur  and  yard  tracks  in  Lexington-and 
Frankfort,  KY.  RJCK  will  operate  and 
provide  all  rail  common  carrier  service 
on  the  Old  Road.  CSXT  will  retain 
overhead  trackage  rights  on  the  portion 
of  the  Old  Road  between  Winchester 
and  Lexington. 

-    Based  on  projected  annual  revenues 
for  the  line,  RJCK  states  that  it  expects 
to  remain  a  Class  III  rail  carrier  after 
consummation  of  the  proposed 
transaction.  It  certifies  that  its  projected 
annual  revenues  do  not  exceed  those 
that  would  qualify  it  as  a  Class  III  rail 
carrier.  Nevertheless,  RJCK  certified  to 
the  Board  on  July  31,  2003,  that  it  had 
posted  a  60-day  notice  of  intent  to 
undertake  the  proposed  transaction  at 
the  workplace  of  the  employees  on  the 
affected  line  and  that  it  had  served  a 
copy  of  the  notice  of  intent  on  the 
national  offices  of  all  labor  unions  with 
employees  on  the  rail  line.  See  49  CFR 
1150.42(e). 

RJCK  states  that  it  intends  to 
consummate  the  transaction  on 
September  30.  2003  (60  days  after  its 
certification  to  the  Board  under  49  CFR 
1150.42(e)),  and  commence  operations 
on  October  1,  2003. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  34386,  R.f.  Corman 
Equipment  Company.  LLC — Acquisition 
Exemption — Unes  of  CSX 
Transportation,  Inc.,  wherein  RJCE 
seeks  to  acquire  the  line  and  associated 
branch  lines  ft-om  CSX  Transportation. 
Inc. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all  , 

pleadings,  referring  to  STB  Finance 
Docket  No.  34387,  must  be  filed-with 
the  Surface  Transportation  Board,  1925 


'  There  are  milepost  equations  at  Christianburg. 
KY,  where  milepost  39.52  =  milepost  49.46;  at 
Lexington.  KY,  where  milepost  93  43  =  96.89:  and 
near  Montrose,  KY.  where  milepost  102.76  = 
milepost  99.20. 
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K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Ronald  A. 
Lane,  Fletcher  &  Sippel  LLC,  29  North 
Wacker  Drive,  Suite  920,  Chicago,  IL 
60606-2875. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gpv. 

Decided:  September  8,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

(FR  Doc.  03-23258  Filed  9-11-03;  8:45  am] 
BIUJNG  CODE  4915-00-P 


DEPARTMErfT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Notice  of  Allocation  Availability 
inviting  Applications  for  the  New 
Markets  Tax  Credit  Program:  Change 
of  Certain  Deadlines;  New  IMarkets  Tax 
Credit  Program  Allocation  Application: 
CDE  Registration 

agency:  Community  Development 
Financial  Institutions  Fimd,  Department 
of  the  Treasvuy. 

ACTION:  Notice  of  Allocation  Availability 
("NOAA")  inviting  applications  for  the 
second  round  of  the  New  Markets  Tax 
Credit  {"NMTC")  Program:  Change  of 
Certain  Deadlines;  NMTC  Program 
Allocation  Application:  CDE 
Registration. 

Change  of  Certain  Deadlines:  On  July 
18,  2003,  the  Community  Development 
Financial  Institutions  Fund  (the 
"Fijnd")  announced  in  a  NOAA  for  the 
NMTC  Program  (68  Federal  Register 
42806)  that  a  request  for  a  paper 
application  must  be  made  using  the 
NMTC  Paper  Application  Submission 
Form  (available  from  the  Fund's  Web 
site  at  http://www.cdfifund.gov),  and 
that  the  request  must  be  received  by  the 
Fund  by  September  15,  2003.  The 
NOAA  also  announced  that  the  Fimd 
will  provide  programmatic  and 
information  technology  support  related 
to  the  allocation  application  through 
September  26,  2003.  Lastly,  imder  the 
Eligibility  section  of  the  NOAA,  the 
Fund  announced  that  a  prior  Allocatee 
of  the  NMTC  Program  is  not  eligible  to 
receive  a  NMTC  Allocation  pursuant  to 
the  NOAA  unless  the  Allocatee  can  ^ 
demonstrate  via  the  Fund's  allocation 
tracking  system  that,  as  of  February  17, 
2004,  it  has  issued  and  the  Allocatee  has 
received  cash  from  its  investors  for  50 
percent  of  its  Qualified  Equity 
Investments  relating  to  its  prior  NMTC 


Allocation.  Tl^  February  17,  2004- 
deadline  also  tpplied  if  a  prior 
Allocatee  controls  the  applicant,  is 
controlled  by  the  applicant  or  shares 
common  management  officials  with  the 
applicant.        i 

"This  notice  Is  to  announce  that,  due 
to  delays  in  the  development  of  the 
electronic  application  and  related 
documents,  and  delays  in  the  delivery 
of  the  allocation  agreements  to  prior 
AUocatees,  the  Fund  is  extending  the 
aforesaid  deacllines  as  follows: 

(1)  Paper  Aftplications:  If  an  applicant 
is  unable  to  siumit  an  electronic 
application,  itjmust  submit  to  the  Fund 
a  request  for  a 'paper  application  using 
the  NMTC  Paper  Application 
Submission  Fdrm,  and  the  request  must 
be  received  bw  the  Fund  by  September 
19.  2003.  The  NMTC  Paper  Application 
Submission  Fdrm  may  be  obtained  from 
the  Fxmd's  Wab  site  at  http:// 
www.cdfifuncngov  or  the  form  may  be 
requested  by  9-mail  at 
cdfihelp@cdfijtreas.gov  or  by  calling  the 
Fund's  NMTCiProgram  help  desk  at 
(202)  622-737B.  The  completed  NMTC 
Paper  Application  Submission  Form 
should  be  diracted  to  the  Fund's  Chief 
Financial  Officer  and  must  be  sent  by 
facsimile  to  (2  32)  622-8911. 

The  deadlin  b  for  receipt  of  a  paper 
application,  ir  eluding  the  requisite 
original  signal  ure  page  and  all 
attachments,  e  t  the  designated  location 
is  5  p.m.  ET  o  i  September  30,  2003. 
Paper  applica  ions  received  after  that 
date  and  time  will  not  be  accepted  for 
consideration  and  will  be  returned  to 
the  sender.  Aj  plications  sent  by 
facsimile  or  b  e-mail  will  not  be 
accepted. 

(2)  Program  and  Information 
Technology  Si  ipport:  The  Fund  will 
provide  progri  immatic  and  information 
technology  su  jport  related  to  the 
allocation  app  iication  between  the 
hours  of  9  a.ra .  and  5  p.m.  ET  through 
September  29,  2003.  The  Fund  will  not 
respond  to  ph  )ne  calls  or  e-mails 
concerning  th  !  application  that  are 
received  after  5  p.m.  ET  on  September 
29,  2003,  unti  after  the  allocation 
application  d<  adline  of  September  30, 
2003.  Progran  matic  support  can  be 
obtained  by  c<  lling  (202)  622-7373  or 
through  e-mai  by  sending  questions  or 
requests  for  pi  ogrammatic  assistance  to 
cdfihelp@cdfiitreas.gov.  Information 
technology  su  Dport  can  be  obtained  by 
calling  (202)  1 22-2455  or  through  e- 
mail  by  sendii  ig  questions  or  requests 
for  informatio  i  technology  assistance  to 
ithelpdesk@ct  fi.treas.gov. 

(3)  Entities  that  Have  Received 
NMTC  Alloca  ions  in  the  Prior  NMTC 
Program  Allot  ation  Round:  Applicants 
are  hereby  no  ified  that  success  in  a 


prior  roimd  of  the  NMTC  Program  or 
any  of  the  Fimd's  other  programs  is  not 
a  predictor  of  success  lulder  the  NOAA. 
A  prior  Allocatee  of  the  NMTC  Program 
is  not  eligible  to  receive  a  NMTC 
Allocation  pursuant  to  the  NOAA 
unless  the  Allocatee  can  demonstrate 
via  the  Fimd's  allocation  tracking 
system  that,  as  of  March  5,  2004,  it  has 
issued  and  the  Allocatee  has  received 
cash  from  its  investors  for  50  percent  of 
its  Qualified  Equity  Investments  relating 
to  its  prior  NMTC  Allocation.  Further, 
an  entity  is  not  eligible  to  receive  a 
NMTC  Allocation  pursuant  to  the 
NOAA  if  another  entity  that  Controls 
the  applicant,  is  Controlled  by  the 
applicant  or  shares  common 
management  officials  with  the  applicant 
(as  determined  by  the  Fund),  has  not,  as 
of  March  5,  2004,  issued  and  received 
cash  horn  its  investors  for  50  percent  of 
its  Qualified  Equity  Investments  relating 
to  a  prior  NMTC  Allocation.  For 
purposes  of  this  section  of  the  NOAA, 
the  Fund  will  only  coimt  as  "issued" 
those  Qualified  Equity  Investments  that 
have  been  recorded  in  the  Fund's 
allocation  tracking  system  by  March  5, 
2004.  AUocatees  and  their  Subsidiary 
transferees,  if  any,  are  advised  to  access 
the  Fimd's  allocation  tracking  system  to 
record  each  Qualified  Equity  Investment 
that  they  issue  to  an  investor  in 
exchange  for  cash. 

CDE  Registration:  The  Applicant 
Instructions  section  of  the  2003  NMTC 
Program  Allocation  Application  states 
that  an  applicant  that  is  a  Community 
Development  Financial  Institution 
(CDFI)  or  Specialized  Small  Business 
Investment  Company  (SSBIC)  and  is  not 
currently  certified  as  a  qualified 
community  development  entity  (CDE) 
must  register  as  a  CDE  on  the  Fund's 
Web  site  by  5  p.m.  ET  on  August  29, 
2003  in  order  to  be  eligible  to  apply  for 
an  NMTC  Allocation.  The  Fund  has 
recently  learned  that  some  CDFIs  or 
SSBICs  may  have  experienced  technical 
issues  with  accessing  the  Fund's  CDE 
registration  database  which  may  have 
prevented  such  entities  from  registering 
as  CDEs  by  the  August  29,  2003 
deadline.  Such  applicants  are  advised  to 
contact  Matthew  Josephs,  the  Acting 
NMTC  Program  Manager,  so  that  the 
Fund  may  determine  whether  they  will 
be  eligible  to  apply  for  a  NMTC 
Allocation.  All  other  information  and 
requirements  set  forth  in  the  July  18, 
2003  NOAA  for  the  NMTC  Program  and 
the  2003  NMTC  Program  Allocation' 
Application  shall  remain  effective,  as 
published. 

FOR  FURTHER  INFORMATION  CONTACT: 

Applications  and  other  information 
regarding  the  Fund  and  its  programs 


may  be  obtained  from  the  Fund's  Web 
site  at  http://www.cdfifund.gov.  The 
Fund  will  post  on  its  website  responses 
to  questions  of  general  applicability 
regarding  the  NMTC  Program.  If  you 
have  any  general  questions  about  the 
NMTC  Program,  contact  Matthew 
Josephs,  the  Fund's  Acting  NMTC 
Program  Manager.  The  Acting  NMTC 
Program  Manager  may  be  reached  by  e- 
mail  at  cdfihelp@cdfi.treas.gov,  by 
telephone  at  (202)  622-7373,  by 
facsimile  at  (202)  622-8911,  or  by  mail 
at  CDFI  Fund,  601  13th  Street,  NW, 
Suite  200  South,  Washington,  DC  20005. 
For  questions  regarding  the  tax  aspects 
of  the  NMTC  Program,  contact  Branch 
Five,  Office  of  the  Associate  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  IRS,  by  telephone  at  (202) 
622-3040,  by  facsimile  at  (202)  622- 
4753,  or  by  mail  at  1111  Constitution 
Avenue,  NW,  Attn:  CC:FSI:5, 
Washington,  DC  20224.  These  are  not 
toll  free  numbers. 

Authority:  26  U.S.C.  45D;  31  U.S.C.  321;  26 
CFR1.45D-1T. 

Dated:  September  8,  2003. 
Tony  T.  Brown, 

Director,  Community  Development  Financial 
Institutions  Fund. 

[FR  Doc.  03-23280  Filed  9-11-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-43 
and  Revenue  Ruling  97-39 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  97-43,  Procedures 
for  Electing  Out  of  Exemptions  Under 
Section  1.475(c)-l,  and  Revenue  Ruling 
97-39,  Mark-to-Market  Accounting 
Method  for  Dealers  in  Securities. 
DATES:  Written  conunents  should  be 
received  on  or  before  November  12, 
2003  to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  hitemal  Revenue 
Service,  room  6411,  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedure  and 
revenue  ruling  should  be  directed  to 
Carol  Savage  at  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Revenue  Procedure  97—43, 
Procedures  for  Electing  Out  of 
Exemptions  Under  Section  1.475(c)-l, 
and  Revenue  Ruling  97-39,  Mark-to- 
Market  Accounting  Method  for  Dealers 
in  Securities. 
OMB  Number:  1545-1558. 
Revenue  Procedure  Number  Revenue 
Procedure  97-43. 

Revenue  Ruling  Number:  Revenue 
Ruling  97-39. 

Abstract:  Revenue  Procedure  97-43 
provides  taxpayers  automatic  consent  to 
change  to  mark-to-market  accounting  for 
seciirities  after  the  taxpayer  elects  under 
regulation  section  1.475(c)-l.  subject  to 
certain  terms  and  conditions.  Revenue 
Ruling  97-39  provides  taxpayers 
additional  mark-to-market  guidance 
under  section  475  of  the  Internal 
Revenue  Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  or 
revenue  ruling  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  euid  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retixm  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  AH 
comments  will  become  a  matter  of 


public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  4,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-23319  Filed  9-11-03;  8:45  am) 

BILUNG  CODE  463(M)1-U      > 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
[REG-1 30477-00:  REG-1 30481-00] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury.  . 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-1 30477- 
00;  REG-130481-00  (TD  8987)  Required 
Distributions  From  Retirement  Plans 
(§§  I.401(a){9)-1  and  1.401(a)(9)-4). 
DATES:  Written  comments  should  be 
received  on  or  before  November  12, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P:  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
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DC  20224,  or  at  (202)  622-3945,  or 
through  the  Internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Required  Distributions  From  Retirement 
Plans. 

OMB  Number:  1545-1573. 

Regulation  Project  Number:  REG- 
130477-00  and  REG-1 30481-00. 

Abstract:  This  regulation  permits  a 
taxpayer  to  name  a  trust  as  the 
beneficiary  of  the  employee's  benefit 
under  a  retirement  plan  and  use  the  life 
expectancies  of  the  beneficiaries  of  the 
trust  to  determine  the  required 
minimum  distribution,  if  certain 
conditions  are  satisfied. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  333. 

The  following  paragraph  applies  to  al! 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biorden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondf     s,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  S«  ptember  4,  2003. 
Glenn  P.  Kirkl^d, 

IRS  Reports  Cle  jrance  Officer. 

(FR  Doc.  03-23  120  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  MS  M)1-U 


DEPARTMEMT  OF  THE  TREASURY 

I 

Internal  Revenue  Service 


Proposed  Co 
Request  for 
37 


lection;  Comment 
Revenue  Procedure  2000- 


AGENCY: 

Treasury. 
ACTION:  Notic^ 
comments 


Internal  Revenue  Service  (IRS), 
and  request  for 


summary:  Th^  Department  of  the 
Treasury,  as  dart  of  its  continuing  effort 
to  reduce  pap  srwork  and  respondent 
burden,  invit(  s  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  t )  comment  on  proposed 
and/or  contin  uing  information 
collections,  ai ;  required  by  the 
Paperwork  R«  duction  Act  of  1995, 
Public  Law  li  14-13  (44  U.S.C. 
3506(c)(2)(A)  .  Currently,  the  IRS  is 
soliciting  con  ments  concerning 
Revenue  Procedure  2000-37,  Reverse 
Like-Kind  Exi  :hanges. 
DATES:  Written  comments  should  be 
received  on  oT  before  November  12, 
2003  to  be  assured  of  consideration. 

ADDRESSES:  IJirect  all  written  comments 
to  Glenn  P.  K  rkland.  Internal  Revenue 
Service,  roon:  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  NFORMATION  CONTACT: 
Requests  for  i  dditional  information  or 
copies  of  rev<  nue  procedure  should  be 
directed  to  Ci  jol  Savage  at  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  oriat  (202)  622-3945,  or 
through  the  Ii  iternet  at 
CAROLA.SA  VAGE@irs.gov. 

SUPPLEMENTA  )Y  INFORMATION: 

Title:  Reve:  se  Like-Kind  Exchanges. 

OMB  Num:  »er;  1545-1701. 

Revenue  Pi  ocedure  Number:  Revenue 
Procedure  20  DO-37. 

Abstract:  R  jvenue  Procedure  2000-37 
provides  a  sa  e  harbor  for  reverse  like- 
kind  exchan^  es  in  which  a  transaction 
using  a  "qualified  exchange 
accommodation  arrangement"  will 
qualify  for  nqn-recognition  treatment 
under  sectioij  1031  of  the  Internal 
Revenue  Coc 

Current  Ac  lions:  There  are  no  changes 
being  made  t )  this  revenue  procedure  at 
this  time. 

Type  ofR^iew:  Extension  of  a 
currently  apj  roved  collection. 


Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
1,600. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  Internal 
Revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  becoriie  a  matter  of 
public  record.  Coniments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  4,  2003. 
Glenn  P.  Kirkland. 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-23321  Filed  9-11-03;  8:45  am] 

BILLING  CODE  4830-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service   ' 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2000- 
35 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


-  -i 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continxiing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2000-35,  Section 
1445  Withholding  Certificates. 
DATES:  Written  comments  should  be 
received  on  or  before  November  12, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedure  should  be 
directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407,  llli 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945.  or 
through  the  Internet  at 
Carol.A.Savage@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Section  1445  Withholding 
Certificates. 

OMB  Number:  1545-1697. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-35. 

Abstract:  Revenue  Procedure  2000-35 
provides  guidance  concerning 
applications  for  withholding  certificates 
under  Code  section  1445. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Respondent:  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  60,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retirni  information  are  confidential, 
as  required  by  26  U.S.C.  ,6103. 
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Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhemce  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  4,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-23322  Filed  9-11-03;  8:45  am] 
BHJJNG  CODE  4nO-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Wage  & 
Investment  Multilingual  Initiative  issue 
(MU)  Committee  of  the  Taxpayer 
Advocacy  Panel 

AGEMCY:  Internal  Revenue  Service  (IRS) 
Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Wage 
&  Investment  Multilingual  Initiative 
Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted. 
DATES:  The  meeting  will  be  held  Friday, 
October  3.  2003  from  1  p.m.  EDT  to  4:30 
pm  EDT. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Wage  & 
Investment  Multilingual  Initiative  Issue 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  FWday,  October  3, 
2003,  from  1  pm  EDT  to  4:30  pm  EDT 
at  Grand  Hyatt  Hotel,  1000  H  Street, 
NW.,  Washington,  DC.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comments,  ideas  and  suggestions  on 
improving  customer  service  at  the 


Internal  Revenue  Service.  Written 
comments  will  be  accepted  by  mail.  If 
you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  954-^23-7977.  or 
write  Inez  De  Jesus.  TAP  Office,  1000 
South  Pine  Island  Rd.,  Suite  340, 
Plantation,  FL  33324.  Ms.  De  Jesus  can 
be  reached  at  1-888-912-1227  or  954- 
423-7977.  The  agenda  will  include 
various  IRS  issues. 

Dated:  Septemebr  5,  2003. 
Tereheu  Carter, 

ActingDirector,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-23323  Filed  9-11-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Small  Busineaa/ 
Self-Employed  E-HIIng  ieaue 
Committee  of  the  Taxpayer  Advocacy 
Panel 

AGENCY:  Internal  Revenue  Service  (IRS) 
Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Small 
Business/Self-Employed  E-Filing  Issue 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted. 

DATES:  The  meeting  will  be  held  Friday, 
October  3,  2003  from  1  p.m.  EDT  to  4:30 
p.m.  EDT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Delzer  at  1-888-912-1227,  or 
414-297-1619. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Small 
Business/Self-Employed  E-Filing  Issue 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Friday,  October  3, 
2003,  from  1  p.m.  EDT  to  4:30  pm  EDT 
at  Grand  Hyatt  Hotel,  1000  H  Street, 
NW.,  Washington,  DC.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comments,  ideas  and  suggestions  on 
improving  customer  service  at  the 
IntemaJ  Revenue  Service.  Written 
comments  will  be  accepted  by  mail.  If 
you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  414-297-1619.  or 
write  Mary  Ann  Delzer.  TAP  Office,  310 
West  Wisconsin  Avenue  Stop  1006MIL. 
Mihvaukee.  WI  53203-2221.  Ms.  Delzer 
can  be  reached  at  1-888-912-1227  or 
414-297-1619.  The  agenda  will  include 
various  IRS  issues. 
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Dated:  September  5,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  09-23324  Filed  9^-11-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

National  Commission  on  VA  Nursing; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  National  Commission  on  VA 
Nursing  will  hold  a  meeting  on 
September  24-25,  2003.  at  the  Hyatt 
Regency  Crystal  City.  2799  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
On  September  24,  the  meeting  will 
begin  at  8:30  a.m.  and  adjourn  at  5  p.m. 
On  September  25,  the  meeting  will 
begin  at  8  a.m.  and  adjourn  at  2:30  p.m. 
The  meeting  is  open  to  the  public. 

The  purpose  of  the  Commission  is  to 
provide  advice  and  make  ^ 


recommendamons  to  Congress  am  1  the 
Secretary  of  Veterans  Affairs  regarding 
legislative  am  1  organizational  policy 
changes  to  en  lance  the  recruitment  and 
retention  of  n  arses  and  other  nursing 
personnel  in  /A.  The  Commission  is 
required  to  si  bmit  to  Congress  and  the 
Secretary  of  \  eterans  Affairs  a  report, 
not  later  than  two  years  from  May  8, 
2002,  on  its  findings  and 
recommendal  ions. 

On  Septem  )er  24,  the  Commission 
will  discuss  i  s  final  report,  analyze  key 
drivers  of  sta:  f  satisfaction/retention, 
and  determin  3  who  should  review  the 
final  Commis  sion  report.  On  September 
25,  the  Comn  ission  will  discuss 
recommendal  ions  for  its  final  report. 

No  time  wi  1  be  allocated  at  this 
meeting  for  n  ceiving  oral  presentations 
from  the  pub  ic.  However,  members  of 
the  public  rrn  y  direct  written  questions 
or  submit  pre  Dared  statements  for 
review  by  the  Commission  in  advance  of 
the  meeting,  i  o  Ms.  Oyweda  Moorer, 
Director  of  ths  National  Commission  on 
VA  Nursing,  it  the  Department  of 


Veterans  Affairs  (108N),  810  Vermont 
Avenue,  NW,  Washington,  DC  20420. 
Any  member  of  the  public  wishing  to 
attend  the  meeting  should  contact  Ms. 
Stephanie  Williams,  Program  Analyst,  at 
(202) 273-4944. 

Dated:  September  5,  2003. 

By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-23262  Filed  9-11-03;  8:45  am] 

BILLING  CODE  8320-01-M 


DEPARTMENT  OF  VETERA 
AFFAIRS 


:s 


Medical  Research  Service  Merit  Review 
Committee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs 
gives  notice  under  the  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  subcommittees  of  the  Medical 
Research  Service  Merit  Review 
Committee  will  meet  from  8  a.m.  to  5 
p.m.  as  indicated  below: 


Sutx:ommjttee  for- — 


Date(s) 


Location 


Cardiovascular  Studies 

Nephrology 

Respiration  ., 

NeurotMOlogy — B  &  D  .. 

Gastroenterology  

Hematology 

Epidemiology  

Neurobiology— C 

Neurot)iology— A 

Oncology— A  &  B 


Octoer  16-17,  2003 

Octo  )er  20,  2003  

Octoer  20-21,  2003 
October  23-24,  2003 
October  23-24,  2003 

October  27,  2003  

Nov*  mber  6,  2003  .... 
November  14,  2003  .. 
Decrmber  1-2,  2003 
Dec4mber  4-5,  2003 


Marriott  Residence  Inn. 
Governor's  House. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Marriott  Residence  Inn. 
Governor  s  House. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 


The  addresses  of  the  hotels  are: 

Govemor's  House,  1615  Rhode  Island  Avenue,  NW,  Washington,  DC. 

Holiday  Inn  Central,  1501  Rhode  Island  Avenue,  NW,  Washin  jton,  DC. 

Marriott  Residence  Inn  (Thomas  Circle),  1199  Vermont  Avenu  3,  NW.,  Washington,  DC. 


These  subcommittee  meetings  are  for 
the  purpose  of  evaluating  the  scientific 
merit  of  research  conducted  in  each 
specialty  by  Department  ,of  Veterans 
Affairs  (VA)  investigators  working  in 
VA  Medical  Centers  and  Clinics. 

The  subcommittee  meetings  will  be 
open  to  the  pubic  for  approximately  one 
hour  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  The  remaining  portion  of  each 
subcommittee  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
'  and  evaluation  of  initial  and  renewal 
projects. 

The  closed  portion  of  the  meetings 
involves  discussion,  examination, 
reference  to  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
dociunents.  During  this  portion  of  the 
subcommittee  meetings,  discussion  and 
recommendations  will  deal  with 


qualification   of  personnel  conducting 
the  studies,  t  le  disclosure  of  which 
would  consti  ute  a  clearly  unwarranted 
invasion  of  pprsonal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  could  significantly 
frustrate  imp  ementation  of  proposed 
agency  actioi  i  regarding  such  research 
projects. 

As  provide  d  by  subsection  10(d)  of 
Public  Law  9  2—463,  as  amended,  closing 
portions  of  tl  ese  subcommittee 
meetings  is  i]  i  accordance  with  5  U.S.C, 
552b(c)  (6(an  d  (9)(B).  Those  who  plan  to 
attend  or  woi  ild  like  to  obtain  a  copy  of 
minutes  of  tt  e  subcommittee  meetings 
and  rosters  o '  the  members  of  the 
subcommitte  bs  should  contact  LeRoy  G. 
Frey,  Ph.D.,  (ilhief.  Program  Review 
Division,  Me  dical  Research  Service 
(121F),  Depalment  of  Veterans  Affairs, 
Washington,]DC,  (202)  408-3630. 

Dated:  Septe  mber  5,  2003. 


By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-23263  Filed  9-11-03;  8:45  am] 

BILLING  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  amendment  to  system 

of  records  notice. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a(e)  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  amending  the 
system  of  records  currently  known  as 
"Health  Administration  Center  Civilian 


J 


1 
I  i 


Health  and  Medical  Care  Records— VA 
(54VA17)"  as  set  forth  in  65  FR  81572- 
81575,  Dec.  26.  2000.  VA  is  amending 
the  system  by  renumbering  the  system 
of  records  to  54VA16  and  revising  the 
paragraphs  for  Categories  of  Individuals 
Covered  by  the  System;  Authority  for 
Maintenance  of  the  System;  Purpose; 
Routine  Uses  or  Records  Maintained  in 
the  System,  including  Categories  of 
Users  and  the  Purposes  of  Such  Uses- 
System  Manager{s)  and  Address;  and 
Record  Source  Categories.  VA  is 
republishing  the  system  notice  in  its 
entirety  at  this  time. 

DATES:  Comments  on  the  amendment  of 
this  system  of  records  must  be  received 
no  later  than  October  14,  2003.  If  no 
public  comment  is  received,  the 
amended  system  will  become  effective 
October  14,  2003. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  concerning 
the  amended  system  of  records  to  the 
Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20240;  or  fax  comments 
to  (202)  273-9289;  or  email  comments 
to  "OGCRegulations@mail.va.gov".  All 
relevant  material  received  before 
October  14,  2003  will  be  considered. 
Comments  will  be  available  for  public 
inspection  at  the  above  address  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  ^.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Veterans  Health  Administration  (VHA) 
Privacy  Act  Officer,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420;  telephone 
(727) 320-1839. 

SUPPLEMENTARY  INFORMATION: 

VA  is  renumbering  the  system  of 
records  from  54VA17  to  54VAieto 
reflect  organizational  changes  in  the 
Department. 

The  Categories  of  Individuals  Covered 
by  the  System  has  been  amended  to 
include  eligible  veterans  and  their 
dependents  in  the  following  programs 
administered  by  the  Health 
Administration  Center  (HAC): 

•  Public  Law  103-446,  Title  1:  Persian 
Gulf  War  Veterans,  §  107,  mandates  that 
the  Secretary  conduct  a  program  to 
evaluate  the  health  status  of  spouses 
and  children  of  Persian  Gulf  War 
veterans. 

•  Title  38  U.S.C.  1803  requires  VA  to 
provide  health  care  benefits  to  any  birth 
child  of  a  veteran  who  served  in 
Vietnam  during  the  Vietnam  War -and 
that  child  was  bom  with  the  medical 
condition  of  spina  bifida. 
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•  Title  38  U.S.C.  1724  requires  VA  to 
manage  health  care  benefits  to  veterans 
outside  the  United  States  if  such  care 
and  services  are  needed  for  the 
treatment  of  a  service-connected 
disability  or  as  part  of  an  approved  VA 
vocational  rehabilitation  program. 

•  Title  38  U.S.C.  1813  requires  VA  to 
provide  health  care  benefits  to  a  birth 
child  born  with  certain  covered  birth 
defects  to  a  female  Vietnam  veteran. 

•  Title  38  U.S.C.  Sections  1703.  1725 
and  1728  govern  VA  payment  for 
hospital  care  and  medical  services  to 
veterans'  authorized  Non-VA  health 
care. 

The  Authority  for  Maintenance  of  the 
System  has  been  amended  to  provide 
updated  regulatory  and  public  law 
references.  Public  Law  107-135. 
Department  of  Veterans  Affairs  Health 
Care  Programs  Enhancement  Act  of 
2001,  re-designated  the  Civilian  Health 
and  Medical  Program  of  the  Department 
of  Veterans  Affairs  (CHAMPVA) 
program  from  38  U.S.C.  1713  to  38 
U.S.C.  1781. 

The  Purpose  of  this  system  of  records 
is  amended  to  include  evaluation  of 
health  status  of  dependents  of  Persian 
.Gulf  War  veterans,  dependents  of 
veterans  eligible  for  Spina  Bifida  and 
Children  of  Women  Vietnam  Veterans 
health  care,  and  veterans  eligible  to 
receive  foreign  medical  benefits  and 
Non-VA  health  care  under  VA  auspices. 

Routine  Uses  of  Records  Maintained 
in  the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses  is 
amended  as  follows: 

•  The  word  "CHAMPVA"  in  routine 
use  number  1  is  deleted.  The  routine 
use  applies  to  all  programs  (categories  of 
individuals  covered  by  the  system  and 
categories  of  records  in  the  system) 
administered  by  the  Health 
Administration  Center.  CHAMPVA  is 
only  one  of  the  programs  in  this  system 
of  records.  The  other  programs  are 
Foreign  Medical  Program,  Spina  Bifida 
Healthcare,  Children  of  Women 
Vietnam  Veterans  Healthcare.  Fee 
claims  and  Persian  Gulf  examination 
claims.  Because  the  routine  use 
disclosure  authority  will  be  applicable 
to  all  programs,  unless  otherwise 
designated,  reference  to  the  particular 
program  has  been  deleted. 

•  In  routine  use  number  1.  a 
description  of  the  means  of  disclosure 
has  been  added  to  reflect  that  the 
eligibility  and  claim  information  may  be 
disclosed  via  call  service  center,  general 
correspondence  and  interactive  web- 
page.  An  additional  phrase  has  also 
been  inserted  for  the  disclosure  of 
information  in  response  to  inquiries  that 
are  made  by  a  claimant's  next  of  kin  or 
person  with  whom  the  claimant  has  a 


meaningful  relationship.  This  addition 
is  being  made  to  make  the  routine  use 
authority  compatible  with  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  provisions. 

•  Routine  use  number  3  has  been 
amended  in  its  entirety.  On  its.own 
initiative.  VA  may  disclose  information, 
except  for  the  names  and  home 
addresses  of  veterans  and  their 
dependents,  to  a  Federal,  state,  local, 
tribal  or  foreign  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  civil,  criminal  or  regulatory 
violations  of  law,  or  charged  with 
enforcing  or  implementing  the  statute,, 
regulation,  rule  or  order  issued  pursuant 
thereto.  On  its  own  initiative.  VA  may 
also  disclose  the  names  and  addresses  of 
veterans  and  their  dependents  to  a 
Federal  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  civil,  criminal  or  regulatory 
violations  of  law,  or  charged  with 
enforcing  or  implementing  the  statute, 
regulation,  rule  or  order  issued  pursuant 
thereto.  VA  must  be  able  to  comply  with 
the  requirements  of  agencies  charged 
with  enforcing  the  law  and  conducting 
investigations.  VA  must  also  be  able  to 
provide  information  to  state  or  local 
agencies  charged  with  protecting  the 
public's  health  as  set  forth  in  state  law. 

•  Routine  use  number  4  has  been 
amended  to  add  the  wording  "upon  its 
request  for  use"  for  VA  to  disclose 
records  from- this  system  of  records  to  a 
Federal  agency  in  the  issuance  of  a 
security  clearance,  the  investigation  of 
an  employee,  the  letting"  of  a  contract,-  or 
the  issuance  of  a  license,  grant  or  other 
benefit  by  the  requesting  Agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
Agency's  decision  on  the  matter. 

•  Former  routine  uses  numbers  5  and 
6  have  been  deleted  from  this  system  of 
record.  Upon  review,  it  has  been 
determined  that  these  routine  uses  are 
no  Iqnger  applicable  to  this  system  and, 
as  such,  are  no  longer  required. 

•  Routine  uses  numbers  7  through  24 
have  been  renumbered  from  5  through 

-22. 

•  In  routine  use  number  8  (formerly 
routine  use  number  10),  the  wording  "in 
order  for  the  foregoing  activities  to 
prosecute  or  defend  litigation  involving 
or  pertaining  to  the  United  States"  has 
been  replaced  with  "in  order  to 
prosecute  or  defend  litigation  involving 
or  pertaining  to  the  United  States,  or  in 
which  the  United  States  has  an  interest" 
to  make  the  routine  use  more  concise 
with  its  application. 

•  In  routine  use  number  9  (formerly 
routine  use  number  11),  the  wording 
"Any  information  in  this  system  of - 
records  may  be  disclosed  to  a  Federal 


53786 


Federal  Register /Vol.  68,  No 


177 /Friday,  September  12,  2003 /Notices 


grand  jury,  a  Federal  court  or  a  party  in 
litigation,  or  a  Federal  agency  or  party 
to  an  administrative  proceeding  being 
conducted  by  a  Federal  agency"  has 
been  replaced  with  "Any  information  in 
this  system  of  records  may  be  disclosed 
to  a  Federal  agency  or  party  to  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency."  The- 
wording  "in  order  for  VA  to  respond  to 
and  comply  with  the  issuance  of  a 
Federal  court  order"  has  been  replaced 
with  "in  order  for  VA  to  respond  to  and 
comply  with  the  issuance  of  an  order  by 
that  Federal  agency  requiring 
production  of  the  information."  The 
changes  have  been  made  to  make  the 
routine  use  more  concise  in  the 
application  of  its  function. 

•  The  word  "CHAMPVA"  in  routine 
use  number  22  (formerly  routine  use 
number  24)  is  deleted  and  replaced  with 
the  wording  "veteran  and  beneficiary." 
The  intention  of  this  word  change  is  to 
provide  access  information  to  veterans 
and  beneficiaries  who  request  assistance 
in  locating  medical  providers  who 
accept  VA  payment  for  health  care 
services. 

•  Routine  use  number  23  is  added  to 
permit  disclosure  of  relevant 
information  from  this  system  to  other 
entities  with  which  VA  has  a  contract  or 
agreement  to  perform  such  services,  as 
VA  may  deem  practicable  for  the 
purposes  of  la^ys  administered  by  VA, 
in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

•  Routine  use  number  24  is  added  to 
penriit  disclosure  of  relevant 
information  from  this  system  to  Claims 
Processing  Quality  Review 
Organizations  or  Accreditation 
Organisations  in  connection  with  their 
review  of  claims,  or  in  connection  with 
studies  or  other  review  activities 
conducted  pursuant  to  VA  requests  to 
the  organization  for  certification  or 
accreditation  to  national  standards. 

The  Privacy  Act  permits  VA  to 
disclose  information  about  individuals 
without  their  consent  for  a  routine  use 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
piupose  for  which  VA  collected  the 
information.  In  all  of  the  routine  use 
disclosures  described  above,  the 
recipient  of  the  information  will  use  the 
information  in  connection  with  a  matter 
relating  to  one  of  VA's  programs,  will 
use  the  information  to  provide  a  benefit 
to  VA,  or  disclosure  is  required  by  law. 

Under  sectioii  264,  Subtitle  F  of  Title 
n  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (HIPAA) 
Public  Law  104-191,  100  Stat.  1936, 
2033-34  (1996),  the  United  States 
Department  of  Health  and  Human 


Services  (HHlS)  published  a  final  rule,  as 
amended,  esteblishing  Standards  for 
Privacy  of  Im  lividually-Identifiable 
Health  Inforr  lation.  45  CFR  Parts  160 
and  164.  The  Veterans  Health 
Administrate  m  (VHA)  may  not  .disclose 
individually  identifiable  health 
information  ( as  defined  in  HIPAA  and 
the  Privacy  F  ule,  42  U.S.C.  1320(d)(6) 
and  45  CFR  1 64.501)  pursuant  to  a 
routine  use  u  nless  either:  (a)  The 
disclosure  is  required  by  law,  or'(b)  the 
disclosure  is  also  permitted  or  required 
by  the  HHS  privacy  Rule.  The 
disclosures  a '  individually-identifiable 
health  inforn  ation  contemplated  in  the 
routine  uses  }ublished  in  this  amended 
system  of  rec  ards  notice  are  permitted 
under  the  Pr  vacy  Rule  or  required  by 
law.  Howeve  •,  to  also  have  authority  to 
make  such  d  sclosures  under  the 
Privacy  Act.  /A  must  publish  these 
routine  uses.  Consequently,  VA  is 
publishing  tl  ese  routine  uses  and  is 
adding  a  prel  iminary  paragraph  to  the 
routine  uses  jortion  of  the  system  of 
records  notic  3  stating  that  any 
disclosure  pi  rsuant  to  the  routine  uses 
in  this  systeE  i  of  records  notice  must  be 
either  requir(  d  by  law  or  permitted  by 
the  Privacy  F  ule  before  VHA  may 
disclose  the  (  overed  information. 

The  Syster  i  Manager(s)  and  Address 
is  amended  1 3  account  for  recent 
organization!  J  changes.  The  Record 
Source  Categ  sries  is  updated  to  include 
VA  Medical  i  ]enters. 

The  Repor  of  Intent  to  Publish  an 
Amended  System  of  Records  Notice  and 
an  advance  c  Dpy  of  the  system  notice 
have  been  se  it  to  the  appropriate 
CongressioHe  1  committees  and  to  the 
Director  of  tl  e  Office  of  Management 
and  Budget  (  3MB)  as  required  by  5 
U.S.C.  552a{i )  (Privacy  Act)  and 
guidelines  is  ;ued  by  OMB  (65  FR 
77677),  Decenber  12,  2000. 


Approved: 
Anthony  |.  Prfticip 

Secretary  of  V( 


S4VA16 
SYSTEM  NAME 

Health 
Health  and 
VA. 


Adin 


SYSTEM  LOCATI  )N 

Records  ar  ? 
Administrati  an 
South  Jacksqp 
80209. 


CATEGORIES  Of 
SYSTEM: 

Categories 
the  system  i 

1.  Dependents 
health  care 


ugust  28.  2003, 
i, 
iterans  Affairs. 


inistration  Center  Civilian 
N  edical  Program  Records- 


maintained  at  the  Health 

Center  (HAC),  300 
Street,  Denver,  Colorado 


INDIVIDUALS  COVERED  BY  THE 


of  individuals  covered  by 
I  elude  the  following: 

of  veterans  who  seek 
lender  38,  U.S.C.  1781,  1802 


and  1803, 1813  and  Pub.  L.  103-446, 
section  107. 

2.  Veterans  seeking  health  care 
services  in  a  foreign  coimtry,  excluding 
services  provided  in  Canada  and  the 
Philippines,  under  38  U.S.C.  1724. 

3.  Veterans  receiving  community  fee 
for  service  benefits  at  VA  expense  under 
Title  38,  U.S.C  1703, 1725  and  1728. 

4.  Health  care  providers  treating 
individuals  who  receive  care  under  38 
U.S.C.  1724, 1781,  1803,  1813, and 
Pub.L.  103-446  section  107. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  the  system 
include  medical  benefit  application  and 
eligibility  information  concerning  the 
veteran  and,  when  applicable,  their 
spouse  and/or  dependent(s),  other 
health  insurance  information, 
correspondence  concerning  individuals 
and  documents  pertaining  to  claims  for 
medical  services,  information  related  to 
claims  processing  and  third  party 
liability  recovery  actions  taken  by  VA 
and/or  TRICARE.  The  record  may 
include  the  name,  address  and  other 
identifying  information  concerning 
health  care  providers,  services  provided, 
amounts  claimed  and  paid  for  health 
care  services,  medical  records,  and 
treatment  and  payment  dates. 
Additional  information  may  include 
veteran,  spouse  and/or  dependent 
identifying  information  (e.g.,  name, 
address,  social  security  number,  VA 
claims  file  nimiber,  date  of  birth),  and 
military  service  information  concerning 
the  veteran  sponsor  (e.g.,  dates,  branch 
and  character  of  service,  medical 
information). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Title  38,  United  States  Code,  sections 
501(a)  and  501(b),  1703, 1724,  1725, 
1728  1781,  1802  and  1803,  1813,  and 
Pub.  L.  103-446  section  107. 

PURPOSE(S): 

Records  may  be  used  for  purposes  of 
establishing  and  monitoring  eligibility 
to  receive  VA  benefits  and  processing 
medical  claims  for  payment  for  eligible 
beneficiaries  and  veterans. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES; 

VA  may  disclose  protected  health    ; 
information  pursuant  to  the  following 
routine  uses  where  required  by  law,  or 
required  or  permitted  by  45  CFR  parts 
160  and  164. 

1.  Eligibility  and  claim  information 
from  this  system  of  records  may  be 
disclosed  verbally  and  in  writing.  For 
example,  disclosure  may  be  made  via 
correspondence,  call  service  center  or 
by  interactive  web  page,  in  response  to 


Federal  Register / Vol.  68.  No.  177 /Friday,  September  12,  2003 /Notices 


53787 


an  inquiry  made  by  the  claimant, 
claimant's  guardian,  claimant's  next  of 
kin  or  person  with  whom  the  claimant 
has  a  meaningful  relationship,  health 
care  provider,  trading  partner  or 
contractor.  Purposes  of  these  disclosures 
are  to  assist  the  provider  or  claimant  in 
obtaining  reimbursement  for  claimed 
medical  services,  to  facilitate  billing 
processes,  to  verify  beneficiary 
eligibility  for  requested  services,  and  to 
provide  payment  information  regarding 
claimed  services.  Eligibility  or 
entitlement  information  disclosed  may 
include  the  name,  authorization  number 
(social  security  number),  effective  dates 
of  eligibility,  reasons  for  any  period  of 
ineligibility,  and  other  health  insurance 
information  of  the  neimed  individual. 
Claim  information  disclosed  may 
include  payment  information  such  as 
payment  identification  number,  date  of 
payment,  date  of  service,  araoimt  billed, 
amount  paid,  name  of  payee,  or  reasons 
for  non-payment. 

2.  Statistical  and  other  data  may  be 
disclosed  to  Federal,  state,  and  local 
government  agencies  and  national 
health  organizations  to  assist  in  the 
development  of  programs  that  will  be 
beneficial  to  health  care  recipients,  to 
protect  their  rights  under  the  law,  and 
to  ensure  that  they  are  receiving  all 
health  benefits  to  which  they  are 
entitled. 

3.  VA  may  disclose  on  its  own 
initiative  any  information  in  this 
system,  except  the  names  and  home 
addresses  of  veterans  and  their 
dependents,  which  is  relevant  to  a 
suspected  or  reasonably  imminent 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature  and  whether 
arising '^y  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  to  a  Federal,  state, 
local,  tribal,  or  foreign  agency  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation,  or 
charged  with  enforcing  or  implementing 
the  statute,  regulation,  rule  or  order.  On 
its  own  initiative,  VA  may  also  disclose 
the  names  and  addresses  of  veterans  and 
their  dependents  to  a  Federal  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  civil, 
criminal  or  regulatory  violations  of  law, 
or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule  or  order  issued  pursuant  thereto. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency  upon  its  request  for  use  iii  the 
issuance  of  a  security  clearance,  the 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessarj'  to 


the  requesting  Agency's  decision  on  the 
matter. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

6.  Disclosure  may  be  made  to  National 
Archives  and  Records  Administration 
(NARA),  and  the  General  Services 
Administration  (GSA)  in  records 
management  inspections  conducted 
under  authority  of  title  44  United  States 
Code. 

7.  Any  relevant  information  in  this 
system  of  records  may  be  disclosed  to 
attorneys,  insurance  companies, 
employers,  and  to  courts,  boards,  or 
commissions;  such  disclosures  may  be 
made  only  to  the  extent  necessary  to  aid  - 
VA  in  preparation,  presentation,  and 
prosecution  of  claims  authorized  under 
Federal,  state,  or  local  laws,  emd 
regulations  promulgated  hereunder. 

8.  Any  information  in  this  system  of 
records  may  be  disclosed  to  the  United 
States  Department  of  Justice  or  United 
States  Attorneys  in  order  to  prosecute  or 
defend  litigation  involving  or  pertaining 
to  the  United  States,  or  in  which  the 
United  States  has  an  interest. 

9.  Any  information  in  this  system  of 
records  maybe  disclosed  to  a  Federal 
agency  or  party  to  an  administrative 
proceeding  being  conducted  by  a 
Federal  agency,  in  order  for  VA  to 
respond  to.and  comply  with  the 
issuance  of  an  order  by  that  Federal 
agency  requiring  production  of  the 
information. 

10.  Any  information  in  this  system  of 
records  may  be  disclosed  to  a  state  or 
municipal  grand  jury,  a  state  or 
municipal  court  or  a  party  in  litigation, 
or  to  a  state  or  municipal  administrative 
agency  functioningjn  a  quasi-judicial 
capacity  or  a  party  to  a  proceeding  being 
conducted  by  such  agency,  provided 
that  any  disclosure  of  claimant 
information  made  under  this  routine  use 
must  comply  with  the  provisions  of  38 
CFR  1.511.  ' 

11.  Any  information  concerning  the 
claimant's  indebtedness  to  the  United 
States  by  virtue  of  a  person's 
participation  in  a  benefits  program 
administered  by  VA,  including  personal 
information  obtained  from  other  Federal 
agencies  through  computer  matching 
programs,  may  be  disclosed  to  any  third 
party,  except  consumer  reporting 
agencies,  in  connection  with  any 
proceeding  for  the  collection  of  anjT" 
amount  owed  to  the  United  States. 
Purposes  of  these  disclosures  may  be  to 
assist  VA  in  collection  of  costs  of 
services  provided  individuals  not 
entitled  to  such  services  and  to  initiate 
legal  actions  for  prosecuting  individuals 


who  willfully  or  fraudulently  obtain 
Title  38  benefits  without  entitlement. 
This  disclosure  is  consistent  with  38 
U.S.C.  5701(b)(6). 

12.  Any  relevant  information  from 
this  system  of  records  may  be  disclosed 
to  TRICARE,  the  Department  of  Defense 
(DoD)  and  the  Defense  Eligibility 
Enrollment  Reporting  System  (DEERS) 
to  the  extent  necessary  to  determine 
eligibility  for  the  CiviUan  Health  and 
Medical  Program  of  the  Departrtient  of 
Veterans  Affairs  (CHAMPVA)  or 
TRICARE  benefits,  to  develop  and 
process  CHAMPVA  or  TRICARE  claims, 
and  to  develop  cost-recovery  actions  for 
claims  involving  individuals  not  eligible 
for  the  services  or  claims  involving 
potential  third-partv  liability. 

13.  The  name  and  address  of  a  veteran 
or  dependent,  and  other  information  as 
is  reasonably  necessary  to  identify  such 
individual,  may  be  disclosed  to^ 
consumer  reporting  agency  for  the  . 
purpose  of  locating  the  individual  or 
obtaining  a  consumer  report  to 
determine  the  ability  of  the  individual 
to  repay  an  indebtedness  to  the  United 
States  by  virtue  of  the  individual's 
participation  in  a  benefits  program 
administered  by  VA,  provided  that  the 
requirements  of  38  U.S.C.  5701(g)(2) 
have  been  met. 

14.  The  name  and  address  of  a  veteran 
or  dependent,  and  other  information  as 
is  reasonably  necessary  to  identify  such 
individual,  including  personal 
information  obtained  from  other  Federal 
agencies  through  computer  matching 
programs,  and  any  information 
concerning  the  individual's 
indebtedness  to  the  United  States  by 
virtue  of  the  individual's  participation 
in  a  benefits  program  administered  by 
VA,  may  be  disclosed  to  a  consumer 
reporting  agency  for  purposes  of 
assisting  in  the  collection  of  such 
indebtedness,  provided  that  the 
requirements  of  38  U.S.C.  5701(g)(4) 
have  been  met. 

15.  In  response  to  an  inquiry  about  a 
named  individual  from  a  member  of  the 
general  public,  disclosure  of 
information  may  be  made  from  this 
system  of  records  to  report  the  amount 
of  VA  monetary  benefits  being  received 
by  the  individual.  This  disclosure  is 
consistent  with  38  U.S.C.  5701(c)(1). 

16.  The  name  and  address  of  a  veteran 
or  dependent  may  be  disclosed  to 
another  Federal  agency  or  to  a 
contractor  of  that  agency,  at  the  written 
request  of  the  head  of  that  agency  or 
designee  of  the  head  of  that  agency,  for 
the  purpose  of  conducting  government 
research  necessary  to  accomplish  a 
statutory  purpose  of  that  agency. 

17.  Any  information  in  this  system  of 
records  relevant  to  a  claim  of  a  veteran 
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or  dependent,  such  as  the  name, 
address,  the  basis  and  nature  of  a  claim, 
amount  of  benefit  payment  information, 
medical  information  and  military 
service  and  active  duty  separation 
information  may  be  disclosed  at  the 
request  of  the  claimant  to  accredited 
service  organizations,  VA  approved 
claim  agents  and  attorneys  acting  under 
a  declaration  of  representation,  so  that 
these  individuals  can  aid  claimants  in 
the  preparation,  presentation  and 
prosecution  of  claims  imder  the  laws  in 
the  development  and  presentation  of 
claims  for  benefits  administered  by  VA. 
The  name  and  address  of  a  claimant  will 
not,  however,  be  disclosed  to  these 
individuals  under  this  routine  use  if  the 
claimant  has  not  requested  the 
assistance  of  the  accredited  service 
organization,  claims  agent  or  an 
attorney. 

18.  Any  information  in  this  systenri 
including  medical  information,  the  basis 
and  nature  of  claim,  the  amount  of 
benefits  and  personal  information  may 
be  disclosed  to  a  VA  Federal  fiduciary 
or  a  guardian  ad  litem  in  relation  to  his 
or  her  representation  of  a  claimant  only 

.  to  the  extent  necessary  to  fulfill  the 
duties  of  the  VA  Federal  fiduciary  or  the 
guardian  ad  litem. 

19.  The  individual's  name,  address, 
social  security  number  and  the  amount 
(excluding  interest)  of  any  indebtedness 
which  is  waived  under  38  U.S.C.  3102, 
compromised  imder  4  CFR  Part  103, 
otherwise  forgiven,  or  for  which  the 
applicable  statute  of  limitations  for 
enforcing  collection  has  expired,  may  be  , 
disclosed  to  the  Treasury  Department, 
Internal  Revenue  Service,  as  a  report  of 
income  under  26  U.S.C.  61(a)(l2). 

20.  The  name  of  a  veteran  or 
dependent,  other  information  as  is 
reasonably  necessary  to  identify  such 
individual,  and  any  other  information 
concerning  the  individual's 
indebtedness  by  virtue  of  a  person's 
participation  in  a  benefits  program 
administered  by  VA,  may  be  disclosed 
to  the  Treasury  Department,  Internal 
Revenue  Service,  for  the  collection  of 
Title  38.  U.S.C.  benefit  overpayments, 
overdue  indebtedness,  and/or  costs  of 
services  provided  to  an  individual  not 
entitled  to  such  services,  by  the 
withholding  ot  all  or  a  portion  of  the 
person's  Federal  income  tax  refund. 

21.  The  name,  date  of  birth  and  social 
security  nvunber  of  a  veteran,  spouse  or 
dependent,  and  other  identifying 
information  as  is  reasonably  necessary 
may  be  disclosed  to  Social  Security 
Administration  and  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Htunan 
Services,  for  the  purpose  of  validating 


social  securi  y  numbers  and  Medicare 
information. 

22.  The  na  me  and  address  of  any 
health  care  j  rovider  in  this  system  of 
records  who  has  received  payment  for 
claimed  serv  ices  in  behalf  of  a  veteran 
and  benefici  uy  may  be  disclosed  in 
response  to  i  m  inquiry  from  a  member 
of  the  general  public. 

23.  Relevatit  information  from  this 
system  of  re<  ords  may  be  disclosed  to 
individuals,  organizations,  private  or 
public  agenc  ies,  etc.,  with  whom  VA 
has  a  contra(  t  or  agreement  to  perform 
such  service ;  as  VA  may  deem 
practicable  f  )r  the  purposes  of  laws 
administerea  by  VA  in  order  for  the 
contractor  ot  subcontractor  to  perform 
the  services  i)f  the  contract  or 
agreement. 

24.  Relevant  information  from  this 
system  of  resords  may  be  disclosed  to 
an  accrediting  Quality  Review  and  Peer 
Review  Organization  in  connection  with 
the  review  o^  claims  or  other  review 
activities  associated  with  VA  Health 
Administration  Center  accreditation  to 
professionally  accepted  claims 
processing  standards. 

POLiaES  AND  niACTICES  FOR  STORING, 
RETRIEVING,  A<aCESSING,  RETAINING  AND 
DISPOSING  OF  HECOROS  IN  THE  SYSTEMSTORAGE: 

Records  a^  stored  electronically,  in 
paper  folderi,  magnetic  discs,  and 
magnetic  taqe.  Paper  documents  may  be 
scanned/digitized  and  stored  for 
viewing  eletlronically. 

RETRiEVABILmj: 

Paper  reccrds  are  retrieved  by  name 
or  VA  claims  file  number  or  social 
security  nuiiber  of  the  veteran  sponsor. 
Computer  records  are  retrieved  by  name 
or  social  sec  irity  number  of  the  veteran 
sponsor,  spa  jse,  and/or  dependent,  or 
VA  claims  file  number  of  the  veteran 
sponsor. 

SAFEGUARDS: 

Working  s  jaces  and  record  storage 
areas  at  the  HAC  are  secured  during  all 
business  anc  non-business  hours.  All 
entrance  do<  rs  require  an  electronic 
pass  card  foi  entry.  The  HAC  Security 
dfficer  issue  s  electronic  pass  cards. 
HAC  staff  c(iatrol  visitor  entry  by  door 
release  and  iscort.  The  building  is 
equipped  with  an  intrusion  alarm 
system  monitored  by  HAC  security  staff 
during  business  hours  and  by  a  security 
service  vendor  during  non-business 
hours.  Recoi  ds  are  stored  in  an 
electronic  c(  mtroUed  storage  filing  area. 
Records  in  v  rork  areas  are  stored  in 
locked  file  c  ibinets  or  locked  rooms. 
Access  to  record  storage  areas  is 
restricted  tojVA  employees  on  a  "need- 
to-know"  ba  sis.  Access  to  the  computer 


room  is  generally  limited  by  appropriate 
locking  devices  and  restricted  to 
authorized  VA  employees  and  vendor 
personnel.  Automated  Data  Processing 
(ADP)  peripheral  devices  are  generally 
placed  in  seciue  areas  or  are  otherwise . 
protected.  Authorized  VA  employees 
may  access  information  in  the  computer 
system  by  a  series  of  individually 
unique  passwords/codes. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  record  disposition 
authority  approved  by  the  Archivist  of 
the  United  States.  Paper  records  that  are 
scanned  and  digitized  for  viewing 
electronically  are  destroyed  after  they 
have  been  scanned  onto  optical  disks, 
and  the  electronic  copy  determined  to 
be  an  accurate  and  complete  copy  of  the 
paper  record  scanned. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Business  Office  (16), 
Department  of  Veterans  Affairs, 
Veterans  Health  Administration,  VA 
Central  Office,  810  Vermont  Avenue, 
NW.,  Washington.. DC  20420.  Official 
Maintaining  the  System:  Director, 
Health  Administration  Center, 
Department  of  Veterans  Affairs,  PO  Box 
65020,  Denver,  CO  80206-9020. 

NOTIRCATION  PROCEDURE: 

Any  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  imder  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 
record,  should  submit  a  written  request 
to  Director,  VA  Health  Administration 
Center,  PO  Box  65020,  Denver,  Colorado 
80206-9020,  or  apply  in  person  to  the 
Director,  VA  Health  Administration 
Center,  300  South  Jackson  Street, 
Denver,  Colorado  80209.  Inquiries 
should  include  the  veteran  sponsor's 
full  name  and  social  security  and  VA 
claims  file  nimibers,  and  the  spouse  or 
dependent's  name,  social  security 
number  and  return  address. 

RECORD  ACCESS  PROCEDURES: 

An  individual  who  seeks  access  to 
records  maintained  under  his  or  her 
name  in  this  system  may  write  or  visit 
the  Director,  VA  Health  Administration 
Center. 

CONTESTING  RECORD  PROCEDURES: 

(See  Record  Access  Procedures 
above.) 

RECORD  SOURCE  CATEGORIES: 

The  veteran  sponsor,  spouse  and/or 
dependent,  military  service 
departments,  private  medical  facilities 
and  health  care  professionals,  electronic 
trading  partners,  contractors,  DoD, 
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TRICARE,  DEERS,  other  Federal  Benefits  Administration  (VBA) 

agencies.  VA  Regional  Offices,  Veterans 


automated  record  systems,  and  VA 
Medical  Centers. 

IFR  Doc.  03-23259  Filed  9-11-03;  8:45  am) 
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Department  of 
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Federal  Property  Suitable  as  Facilities  To 
Assist  the  Homeless;  Notice 


53792 


Federal  Register /Vol.  68,  Nc ,  177 /Friday,  September  12,  2003 /Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-37] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUb  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or  , 
call  the  toll-frefe  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  thil 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
1  homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 


property  is  c  escribed  as  for  "off-site  use 
only"  recipidnts  of  the  property  will  be 
required  to  i  jlocate  the  building  to  their 
own  site  at  t  leir  own  expense. 
Homeless  as  iistance  providers 
interested  in  any  such  property  should 
send  a  writt<  n  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  F  roperty  Management, 
Program  Su(  port  Center,  HHS,  room 
5B^1,  5600  Fishers  Lane.  Rockville, 
MD  20857;  ( tOl)  443-2265.  (This  is  not 
a  toll-free  ni  mber.)  HHS  will  mail  to  the 
interested  pi  ovider  an  application 
packet,  whic  h  will  include  instructions 
for  completi  ig  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  pro]  lerty,  providers  should 
submit  their  written  expressions  of 
interest  as  sc  on  as  possible.  For 
complete  de  ails  concerning  the. 
processing  o  "applications,  the  reader  is 
encouraged  o  refer  to  the  interim  rule 
governing  th  is  program,  24  CFR  part 
581. 

For  propel  ties  listed  as  suitable/to  be 
excess,  that  )roperty  may,  if 
subsequent!  ■  accepted  as  excess  by 
GSA,  be  ma(  e  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  pi  blish  the  property  in  a 
Notice  show  ing  it  as  either  suitable/ 
available  or  iuitable/unavailable. 

For  propel  ties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  thai  the  property  cannot  be 
declared  exc  ess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  wil  I  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  JO  days  from  the  date  of  this 
Notice.  Hon  eless  assistance  providers 
interested  ir  a  review  by  HUD  of  the 
determinatii  n  of  unsuitability  should 
call  the  toll  ree  information  line  at  1- 
800-927-75  J8  for  detailed  instructions 
or  write  a  le  ter  to  Mark  Johnston  at  the 
address  listc  d  at  the  beginning  of  this 
Notice.  Inch  ded  in  the  request  for 
review  shou  d  be  the  property  address 
(including  z  p  code),  the  date  of 
publication  n  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  nformation  regarding 
particular  pi  operties  identified  in  this 
Notice  (i.e.,  icreage,  floor  plan,  existing 
sanitary  faci  ities,  exact  street  address), 
providers  si  ould  contact  the 
appropriate  andholding  agencies  at  the 
following  a(  dresses:  AIR  FORCE:  Mr. 
Albert  F.  Lowas,  Jr.,  Air  Force  Real 
Property  Ag  mcy,  1700  North  Moore  St., 
Suite  2300,  \rlington,  VA  22209-2802; 
(703)  696-5  iOl;  ARMY:  Ms.  Julie  Jones- 
Conte,  Depa  rtment  of  the  Army,  Office 


of  the  Assistant  Chief  of  Staff  for 
Installation  Management,  Attn:  DAIM- 
ME,  Room  1E677,  600  Army  Pentagon, 
Washington,  DC  20310-0600;  (703)  692- 
9223;  COAST  GUARD:  United  States 
Coast  Guard,  Attn:  Teresa  Sheinberg, 
Room  6109,  2100  Second  Street,  SW, 
Washington  DC  20593-0001;  (202)  267- 
6142;  ENERGY:  Mr,  Tom  Knox, 
Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  CR-80,  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052;  INTERIOR:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior,  1849  C 
Street,  NW,  MS5512,  Washington,  DC 
20240;  (202)  219-0728;  NAVY:  Mr. 
Charles  C.  Cocks,  Director,  Department 
of  the  Navy,  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE,  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200;  (These  are 
not  toll-free  numbers). 

Dated;  September  4,  2003. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  9/12/03 

Suitable/Available  Properties 

Buildings  (by  State) 
Alaska 

« 

Bldg.  6165  ,   -    ^ 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506—     . 

Landholding  Agency:  Air  Force 

Property  Number:  18200230007 

Status:  Unutilized 

Comment:  15970  sq.,ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  6173 

Elmendorf  AFB 

Elmendorf  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number.  18200230008 

Status:  Unutilized 

Comment:  16290  sq.  ft. ..possible  asbestos/ 
Irad  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  7525 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230009 

Status:  Unutilized 

Comment:  26,226  sq.  ft.,  need  rehab,  possible 
asbestos/lead  paint,  most  recent  use — 
dormitory,  off-site  use  only 

California 

Calexico  Border  Patrol  Station 
813  Andrade  Ave. 
Calexico  Co:  CA  92231- 
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Landholding  Agency:  GSA 

Property  Number:  54200320012 

Status:  Excess 

Comment:  5600  sq.  ft.  main  bldg.,  and  6845 
slq.  ft.  parking/garagfi  structure,  need 
repairs,  GSA  Number:  9-J-CA-1539 

Bldg.  199 

Naval  Postgraduate  School 

Monterey  Co:  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  77200310003 

Status:  Excess 

Comment:  2186  sq.  ft.,  gold  pro  shop, 
presence  of  asbestos/lead  paint 

Hawaii 

Bldg.  849 

Bellows  APS      c 

Bellows  AFS  Co:  HI 

Landholding  Agency:  Air  Force 

Property  Number:  18200330008 

Status:  Unutilized 

Comment:  462  sq.  ft.,  concrete  storage  facility 

Bldg.  442.  Naval  Station 

Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navv 

Property  Number:  77199630088 

Status:  Excess 

Comment:  192  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  S180 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199640039 
Status:  Unutilized 
Comment:  3412  sq.  ft..  2-story,  most  recent 

use — bomb  shelter,  off-site  use  only. 

relocation  may  not  be  feasible 
Bldg.  S181 

Naval  Station.  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199640040 
Status:  Unutilized 
Comment:  4258  sq.  ft.,  1-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

.••elocation  may  not  be  feasible 
Bldg.  219 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agencv:  Navy 
Property  Number:  77199640041 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  220 

Naval  Station.  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199640042 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  Tiay  not  be  feasible 

Illinois 

Soc.  Sec.  Admin.  Ofc. 
525  18th  Street 
Rock  Island  Co:  IL 
Landholding  Agency:  GSA 
Property  Number:  54200310017 
Status:  Surplus 


Comment:  5800  sq.  ft.,  most  recent  use — 

office  i 

GSA  Number:  l-G-IL-730 
Indiana  , 

Federal  Building 

610  Connecticut  Street 

Gary  Co:  IN  46402- 

Landholding  Agency:  GSA 

Property  Number:  54200310011 

Status:  Excess 

Comment:  30,478  sq.  ft.,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

office 
GSA  Number:  l-G-IN-591 
Soc.  Sec.  Admin.  Ofc.  , 

327  West  Marion 
Elkhart  Co:  IN 
Landholding  Agency:  GSA 
Property  Number:  54200310016 
Status;  Surplus 
Comment:  6600  sq.  ft.,  most  recent  use — 

office 
GSA  Number:  l-G-IN-596 

Iowa 

Fed.  Bldg./Bldg.  87 

6921  Chaffee  Road 

Ft.  Des  Moines  Co:  Polk  lA  50315- 

Landholding  Agency:  GSA 

Property  Number:  54200310022 

Status:  Surplus 

Comment:  8375  sq.  ft.,  presence  of  asbestos, 

most  recent  use — storage 
GSA  Number:  7-G-IA-501 
Post  Office/Fed.  Bldg. 
101  Parkside 

West  Branch  Co:  Cedar  lA  52358- 
Landholding  Agency:  GSA 
Property  Number:  54200310023 
Status:  Surplus 

Comment:  9500  sq.  ft.  * 

GSA  Number:  7-G-IA-505 

Maryland 

9  Housing  Units 
U.S.  Naval  Station  ■ 

Annapolis  Co:  .^nne  Arundel  MD  21402- 
Landholding  Agency:  Navv 
Property  Number:  77200240005 
Status:  Excess 

Cornment:  size  varies,  brick  veneer  wood 
frame  on  slab,  off-site  use  onlv 

Michigan 

Detroit  Jr  b  Corp  Center 

10401  E.  Jefferson 

1265  St.  Clair 

Detroit  Co:  Wayne  MI 

Landholding  Agency:  GSA 

Property  Number:  54200230012 

Status:  Surplus 

Comment:  Parcel  One  =  80,590  sq.  ft.  bldg.. 

needs  repair,  presence  of  asbestos:  Parcel 

Two  =  5140  sq.  ft.  bldg. 
GSA  Number:  2-L-MI-757 

Missouri 

Bldgs.  90A/B.  91A/B.  92A/B 
Jefferson  Barracks  Housing 
St.  Louis  Co:  MO  63125- 
Landholding  Agency:  Air  Force 
Properly  Number:  18200220002 
Status:  Excess  ^     -' 

Comment:  6450  sq.  ft.,  needs  repair,  includes 
2  acres 

Federal  Building 


1520  Market  Street 

St.  Louis  Co:  MO  6310.3- 

Landholding  Agency:  GSA 

Property  Number:  54200330012 

Status:  Excess 

Comment:  4  story  +  basement,  most  recent 

use — office,  will  be  vacant  2004 
GSA  Number:  7-G-MO-0636 

New  Jersey 

Bldg.  MA-1  ■       . 

Naval  Weapons  Station 

Colts  Neck  Co:  NJ  07722 - 

Landholding  Agencv:  Navy 

Property  Number:  77200310007 

Status:  Unutilized 
,    Comment:  7200  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  onlv 

Bldg.  5A 

Naval  Weapons  Station 

Colts  Neck  Co:  NJ 

Landholding  Agency:  Navv 

Property  Number:  77200310008 

Status:  Unutilized 

Comment:  687  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  R-17 

Naval  Weapons  Station 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency:  Navv  . 

Property  Number:  77200310009 

Status:  Unutilized 

Comment:  1134  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  usfe — storage,  off- 
site  use  only 

Bldg.  C-32A 
Naval  Weapons  Station 
Colts  Neck  Co:  NJ  07722- 
Landholding  Agency:  Navv 
Property  Number  772003i0010 
Status:  Unutilized 

Comment:  255  sq.  ft.,  off-site  use  onlv 

Bldg.  S-331 

Naval  VVpapofis  Station 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency:  Navv  ; 

Property  Number:  77200310011 

Status:  Unutilized 

Comment:  256  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  513 

Naval  Weapons  Station 
Colts  Neck  Co:  NJ  07722- 
Landholding  Agency:  Navy 
Property  Number:  77200310012 
Status:  Unuiilized 

Comment:  1647  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

New  York 

Lockport  Comm.  Facility 

Shawnee  Road 

Lockport  Co:  Niagara  NY 

Landholding  Agency:  Air  I  orce 

Property  Number:  18200040004 

Status:  Excess 

Comment:  2  concrete  block  bldgs.,  (415  & 

2929  sq.  ft. J  on  7.68  acres 
Fed.  Bldg.  #2 
850  Third  A\rf. 
Brooklyn  Co:  NY  11232- 
Landholding  Agency:  GSA  '~ 

Property  Numb'  r:  54200240005 
Status:  Surplus 
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Comment:  est.  cost  to  repair  $1.4  million, 
potential  for  sanitary  facs/electricity.  safety 
concerns  at  present  time,  Federal  prison/ 
heavy  industrial/commercial  area, 
presence  of  asbestos/lead  paint 

GSA  Number  :  l-G-NY-0872 

Hancock  Army  Complex 

Track  4 

Stewart  Drive  West 

Cicero  Co:  Onondaga  NY  13039- 

Landholding  Agency:  GSA 

Property  Number:  54200310013 

Status:  Excess 

Comment:  3  bunker-style  structures  and 
several  small  outbuildings,  presence  of 
asbestos,  possible  lead  paint,  most  recent 
iise-'-admin/training/ storage 

GSA  Number :  l-D-NY-803 

Ohio  . 

usee  Old  ANT  Huron 

110  Wall  Street 

Huron  Co:  OH 

Landholding  Agency:  GSA 

Property  Number:  54200310004 

Status:  Excess 

Comment:  2780  sq.  ft.,  licensed  to  City, 

activities  may  be  restricted,  most  recent 

use — admin/office/storage 
GSA  Number  :  1-U-OH-686B 

South  Dakota 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18199340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Virginia 

Bldg.  1443  &  Adj.  BIdg. 
NSS  Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23704- 
Landholding  Agency:  Navy 
Property  Number:  77200310060 
Status:  Excess 

Comment:  approx.  400  sq.  ft.  each,  most 
recent  use — storage,  off-site  use  only 

Land  (by  State) 

Alaska 

37.109  acres 

U.S.  Coast  Guard 

Gibson  Cove  Co:  Kodiak  AK 

Landholding  Agency:  GSA 

Property  Number:  54200320001 

Status:  Surplus  ■- 

Comment:  easements  for  highway,  electrical 

and  communication  lines,  historical 

landmark 
GSA  Number:  9-U-AK-783 

Florida 

Homestead  Communications  Annex 

Homestead  Co:  Dare  FL  33033- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210015 

Status:  Excess 

Comment:  20  acres  w/concpete  bldg..  consist 
of  wetlands/100  year  floodplain.  most 
recent  use — high  frequency  regional 
.     broadcasting  system 

Navy  Site  Alpha 


Homestead  Co 
Landholding  Aiency 
Property  Number 
Status:  Surplus 
Comment:  und< 

as 

restriction,  1 
GSA  Number: 

Nebraska 


Miami/Dade  FL 
GSA 
54200330009 


veloped  wetlands,  designated 
Environnjental  Protection",  permit 

elevation,  remore  location 
N-FL-1079 


aw  I 


Hastings  Radar 
Hastings  Co:  Adams 
Landholding  A|  ency 
Property  Numb  !i 
Status:  Unutil 
Comment:  11  a4res 

New  Mexico 

H  Marker  Facili  ty 
Roswell  Co:  Chi  i 
Landholding  A]  ency 
Property  Numb  c 
Status:  Surplus 
Comment:  12.3 

easements 
GSA  Number:  / 


3omb  Scoring 
NE  68901- 
Air  Force 
r:  18199810027 
^d 


ves  NM  88201-      • 

:GSA 
r:  54200330011 

8  acres,  subject  to  existing 

1-U-NM-0587 


South  Dakota 


S.  Nike  Ed.  An 
Ellsworth  AFB 
Pennington  Co: 
Landholding 
Property  Num 
Status:  Unutili 
Comment:  7 
demolished 
road  and  a 


I  ex  Land 


A| 
b! 

2i 


ac(3s 


park 


SD  57706- 
ency:  Air  Force 
r:  18200220010 
d 
w/five  foundations  from 
remain  on  site;  with  a 
ing  lot 


b  dgs 


Texas 


'V 


i  A; 

lb  1 


Former  VORTAf 
Bridgeport  Co 
Landholding 
Property  Num 
Status:  Surplus 
Comment:  0.23 
easements,  li 
GSA  Number:  7 


Facility 

ise  TX ' 
ency:  GSA 
r:  54200320006 


seres  w/73.34  acres  of 
ited  access 
U-TX-1072 


Suitable/Unava  lable  Properties 


Buildings  (by 
Alabama 


S  ate) 


Stc  ragi 


AL 


b  c 


Coosa  River 
Anniston  Armv 
Talladega  Co: 
Landholding  A] 
Property  Num 
Status:  Excess 
Comment:  136 

sentry  bldg.. 

poor  conditi 
GSA  Number: 


e  Annex 
Depot 

35161- 
ency:  GSA 
r:  54200230001 


95340-  ' 
;ency:  GSA 
fer:  54200220012 


California 

Merced  Federa 
415  W.  18th  St 
Merced  Co:  CA 
Landholding  A; 
Property  Numb ; 
Status:  Surplus 
Comment:  15. 

asbestos/lead 

Covenant  wi 

relocation  is! 
GSA  Number:  4-G-CA-1567 
Fed.  Bldg./Post|Offic 
1125  I  Street 
Modesto  Co:  CA  95354- 


torage  igloos,  two  cemeteries, 
fc.  bldg..  admin,  bldg.  in 
1  on  2834  acres 
4|-I-AL-541 

Bldg. 


4  12 


sq.  ft.,  presence  of 
paint.  Historic  Preservation 
be  included  in  deed. 


Landholding  Agency:  GSA 

Property  NumhKer:  54200310010 

Status:  Excess 

Comment:  23,770  sq.ft.,  presence  of 
asbestos/lead  paint,  controlled  access. 
Federal  tenants  occupy  portion  of  bldg., 
National  Register  of  Historic  Places 

GSA  Number:  9-G-CA-1576 

Bell  Federal  Service  Center 

5600  Rickenbacker  Road 

Bell  Co:  Los  Angeles  CA  90201- 

Landholding  Agency:  GSA 

Property  Number:  54200320009 

Status:  Excess 

Comment:  Correction/Republished:  7  bldgs. 
various  sq.  ft.,  need  repair,  portion 
occupied,  restricted  access,  presence  of 
asbestos/lead  paint/PCBs,  most  recent 
use — warehouse/office 

GSA  Number:  9-G-CA-06984 

Colorado 

Bldg.  100 

La  Junta  Strategic  Range 

La  Junta  Co':  Otero  CO  81050-9501 

Landholding  Agency:  Air  Force 

Property  Number:  18200230001 

Status:  Excess 

Comment:  7760  sq.  ft.,  most  recent  use — 

admin/electronic  equip,  maintenance 
Bldg.  101 

La  Junta  Strategic  Range 
La  Junta  Co;  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230002 
Status:  Excess  . 

Comment:  336  sq.  ft.,  rhost  recent  use: — 

storage 
Bldg.  102 

La  Junta  Strategic  Range 
La  Junta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230003 
Status:  Excess 
Comment:  1056  sq.  ft.,  most  recent  use — 

storage 
Bldg.  103 

La  Junta  Strategic  Range 
La  Junta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230004 
Status:  Excess  ' 

Comment:  784  sq.  ft.,  most  recent  use — 

storage 
Bldg.  104 

La  Junta  Strategic  Range 
La  Junta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230005 
Status:  Excess 
Comment:  312  sq.  ft.,  most  recent  use — 

storage 
Bldg.  106 

La  Junta  Strategic  Range 
La  Junta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230006 
Status;  Excess 
Comment:  100  sq.  ft.,  most  recent  use — 

storage 

Florida 

Federal  Building 

98  3rd  St.,  SW 

Winter  Haven  Co;  Polk  FL  33880- 

Landholding  Agency;  GSA 
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Property  Number:  54200320013 
Status:  Excess 

Comment:  7335  sq.  ft.,  existing  lease 
GSA  Number  :  4-G-FL-1210 

-  Idaho 

Bldg.  224 

Mountain  Home  Air  Force 

Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840008 

Status:  Unutilized 

Comment:  1890  sq.  tt.,  no  plumbing  facilities, 

possible  asbestos/lead  paint,  most  recent 

use — office 

Illinois 

LaSalle  Comm.  Tower  Site 

1600  NE  8th  St. 

Richland  Co:  LaSalle  IL  61370- 

Landholding  Agency:  GSA 

Property  Number:  54200020019 

Status:  Excess 

Comment:  120  sq.  ft.  cinder  block  bldg.  and 

a  300'  tower 
GSA  Number  :  l-D-IL-724 

Iowa 

Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310002 
Status:  Unutilized 

Comment:  1113  sq.  ft..  1-story  concrete  block 
bldg.,  contamination  clean-up  in  process 
.  Maryland 

29  Bldgs.  - 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Annex,  Linden  Lane 

Silver  Spring  Co:  Montgomery  MD  20910- 
1246 

Location:  24  bldgs.  are  in  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — hospital  annex,  lab.  office 

Landholding  Agency:  GSA 

Property  Number:  54200130012 

Status:  Excess 

Comment:  Historic  Preservation  Covenants 
will  impact  reuse,  property  will  not  be 
parcelized  for  disposal,  high  cost 
associated  w/maintenance,  estimated  cost 
to  renovate  SI  7  million 

GSA  Number:  4-D-MD-558-B 

Michigan 

Pontiac  Federal  Bldg.  * 

142  Auburn  Ave. 

Pontiac  Co:  Oakland  MI 

Landholding  Agency:  GSA 

Property  Number:  54200220005 

Status:  Surplus 

Comment:  11,910  sq.  ft.,  most  recent  use — 

office 
GSA  Number:  l-G-MI-809 

Minnesota 

GAP  Filler  Radar  Site 

St.  Paul  Co:  Rice  MN  55101- 

Landholding  Agency:  GSA 

Property  Number:  54199910009 

Status:  Excess 

Comment:  1266  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  zoning  requirements, 
preparations  for  a  Phase  I  study  underway, 
possible  underground  storage  tank 


GSA  Number:  l-GR(l)-MN-475 

MG  Clement  Trott  Mem.  USARC 

Walker  Co:  Cass  MN  56484- 

Landholding  Agency:  GSA 

Property  Number:  54199930003 

Status:  Excess 

Comment:  4320  sq.  ft.  training  center  and 

1316  sq.  ft.  vehicle  maintenance  shop. 

presence  of  environmental  conditions 
GSA  Number:  l-D-MN-575 

Missouri 

Hcirdesty  Federal  Complex 

607  Hardesty  Avenue 

Kansas  City  Co:  Jackson  MO  64124-3032 

Landholding  Agency:  GSA 

Property  Number:  54199940001 
•  Status:  Excess 

Comment:  7  warehouses  and  support 

buildings  (540  to  216.000  sq.  ft.)  on  17.47 
acres,  major  rehab,  most  recent  use — • 
storage/office,  utilities  easement 

GSA  Number:  7-G-MO-637 

New  Jersey 

Chapel  Hill  Front  Range  Light  ' 

N.  Lenard  Ave. 

Middletown  Co:  Monmouth  NJ 

Landholding  Agency:  GSA 

Property  Number:  54200240011 

Status:  Excess 

Comment:  steel  tower  on  0.40  acres,  possible 

flood  hazard,  wetlands  &  possible 

endangered  species 
GSA  Number:  l-U-NJ-0627 
New  York 

Bldg.  1225 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478-     . 

Landholding  Agency:  Air  Force 

Property  Number:  18200220014 

Status:  Unutilized 

Comment:  3865  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 

Bldg.  1226 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220015 
Status:  Unutilized 

Comment:  7500  sq.  ft.,  most  recent  use — 
storage 

Bldg.  1227 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478-   - 

Landholding  Agency:  Air  Force 

Property  Number:  18200220016 

Status:  Unutilized 

Comment:  1152  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — power  station 
Bldg.  1231 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478-. 
Landholding  Agency:  Air  Force 
Property  Number:  18200220017 
Status:  Unutilized 
Comment:  3865  sq.  ft.,  presence  of  asbestos/ 

lead  paint/volatile  organic  compounds, 

access  requirements,  most  recent  use — 

research  lab 
Bldg.  1233        ; 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency;  Air  Force 


Property  Number:  18200220QJjB' 

Status:  Unutilized 

Comment:  1152  sq  ft.,  needs  repair,  presence 

of  asbestos/lead  paint/volatile  organic 

compounds,  access  requirements,  most 

recent  use — power  station 
Bldgs.  1235.  1239 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220019 
Status:  Unutilized 
Comment:  144/825  sq.  ft,,  need  repairs. 

presence  of  lead  paint,  most  recent  use — 

electric  switch  station 
Bldg.  1241 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number;  18200220020 
Status:  Unutilized 
Comment:  159  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — sewage  pump  station 
Bldg.  1243 
Verona  Test  Annex 
Vftrona  Co:  Oneida  NY  1 3478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220021  * 

Status:  Unutilized 
Comment:  25  sq.  ft.,  most  recent  use — waste 

treatment 
Bldg.  1245 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220022 
Status:  Unutilized 
Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use^ 

research  lab 

Bldg.  1247 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force  .    - 

Property  Number:  18200220023 

Status:  Unutilized 

Comment:  576  sq.  ft.,  needs  repair,  presence ' 

of  asbestos/lead  paint,  most  recent  use — 

power  station 

Bldg.  1250  +  land 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220024 

Status:  Unutilized 

Comment:  11-.766  .sq.  ft.  offices/lab  with  495 

"  acres,  presence  of  asbestos/lead  paint/ 

wetlands 
Bldg.  1253 
Verona  Test  .Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220025 
Status:  Unutilized 
Comment:  .7835  sq.  ft.,  needs  repair,  presence 

of  asbestos 'lead  paint/volatile  organic 

compounds,  access  requirements,  most 

recent  use — research  lab 
Bldg.  1255 
Verona  Test  Annex 
VeronafCo:  Oneida  NY  13478- 
Landholding  Agency:  -Air  Force 
Property  Number:  18200220026 
Status:  Unutilized 
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Comment:  576  sq.  ft.,  needs  repair,  presence 

of  lead  paint/volatile  organic  compounds. 

access  requirement,  most  recent  use — 

power  station 
BIdg.  1261 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Laridholding  Agency:  Air  Force 
Property  Number:  18200220027 
Status:  Unutilized 
Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 
BIdg.  1263 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  1 3478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220028 
Status:  Unutilized 
Comment:  576  sq.  ft.  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 
BIdgs.  1266, 1269 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220029 
Status:  Unutilized 
Comment:  3730/3865  sq.  ft.,  need  repairs, 

presence  of  asbestos/lead  paint,  most 

recent  use — research  lab 
BIdg.  1271 
Verona  Test  Annex 
Verona  Co:  Qneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220030 
Status:  Unutilized 
Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 

BIdg.  1273  » 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478-  . 

Landholding  Agency:  Air  Force 

Property  Number:  18200220031 

Status:  Unutilized 

Comment:  87  sq.  ft.,  presence  of  asbestos, 

most  recent  use — sewage  pump  station 
BIdg.  1277 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220032 
Status:  Unutilized 
Comment:  3865  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab   . 
BIdg.  1279     ■ 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220033 
Status:  Unutilized 
Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use-rpower 

station 
BIdg.  1285 
Verona  Test  Annex  - 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220034 
Status.  Unutilized 
Comment:  4690  sq.  ft.,. needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 


A  5' 


prox  mity  i 


t  se- 


Bldg.  1287 
Verona  Test 
Verona  Co:  On« 
Landholding 
Property  Numbfe 
Status:  Unutil 
■  Comment:  115: 

of  lead  paint 

station 
Social  Sec. 
517  N.  BarrvSt 
Olean  Co:  NY 
Landholding 
Property  Num 
Status:  Excess 
Comment:  917' 

recent  u 
GSA  Number: 

Army  Reserve 
205  Oak  Street 
Batavia  Co:  NY 
Landholding 
Property 
Status:  Excess 
Comment:  969 

lead  paint 

storage, 
GSA  Number 

North  Carolina 

Tarheel  Army 
Burlington  Co 
Landholding 
Property  Numhfe 
Status:  Excess 
Comment:  31  b 

most  recent 

production  s 

area, 

clean  up  in 
GSA  Number: 
Vehicle  Maint 
310  New  Bern 
Raleigh  Co: 
Landholding 
Property  Numbfe: 
Status:  Excess 
Comment:  10 

maintenance 
GSA  Number 

Pennsylvania 

BIdg.  201 
Pittsburgh  lAP 
Corapolis  Co: 
Landholding 
Property 
Status:  Excess 
Comment:  310 
storage 

BIdg.  203 
Pittsburgh  lAP 
Corapolis  Co: 
Landholding 
Property 
Status:  Excess 
Comment:  416; 

vehicle  main 
BIdg.  208 
Pittsburgh  lAP 
Corapolis  Co: 
Landholding 
Property 
Status:  Excess 
Comment:  144 

storage 


Annex 

ida  NY  13478- 
Afcency:  Air  Force 
r:  18200220035 
!  ed 
sq.  ft.,  needs  repair,  presence 
most  recent  use — power 

Adi  lin.  BIdg. 


<)2  78-0004 
ency:  GSA 
t^r:  54200230009 


sq.  ft.,  poor  condition,  most 


se — ( ffice 

1  -G-NY-0895 
(Jenter 

14020- 
Afcency:  GSA 
Numh  3r:  54200240004 


sq.  ft.,  presence  of  asbestos/ 
mbst  recent  use — admin/ 
of  wetlands 
1-D-NY-890 


Missile  Plant 
Mamance  NC  27215- 
A  ;ency:  GSA 

54199820002 


dgs.,  presence  of  asbestos, 

admin.,  warehouse, 
ace  and  10.04  acres  parking 
contamination  at  site — environmental 


p  -ocess 
4  -D-NC-593 
"acility 
ve. 


Wake  NC  27601- 
ency:  GSA 
r:  54200020012 


.A',' 


4  15 


sq.  ft 
parage 
aC076AB 


most  recent  use — 


i^Uegheny  PA  15108- 
iency:  Air  Force 
Numbfer:  18200240014 


;Af 


iq.  ft.,  most  recent  use — 


i^llegheny  PA  15108- 
;  A  ;ency:  Air  Force 
Numhfcr:  18200240015 

sq.  ft.,  most  recent  use — 
shop 


/lleghenyPA  15108- 
A  [ency:  Air  Force 
Numbler:  18200240016 

iq.  ft.,  most  recent  use — 


BIdg.  210 

Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 

Landholding  Agency:  Air  Force 

Property  Number:  18200240017 

Status:  Excess 

Comment:  263  sq.  ft.,  most  recent  use — 

storage 
BIdg.  211 
Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240018 
Status:  Excess 
Comment:  1731  sq.  ft.,  most  recent  use — 

office 

Puerto  Rico 

7.5  Naval  Reservation 

Munoz  Rivera  Ave. 

San  Juan  Co:  PR 

Landholding  Agency:  GSA 

Property  Number:  54200240012 

Status:  Excess 

Comment:  multi-use  structures  including 
admin,  and  residential,  presence  of 
asbestos/lead  paint,  exhibits  historical  and 
archeological  significance 

GSA  Number:  l-N-PR-497 

Tennessee 

3  Facihties,  Guard  Posts 
Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930011 
Status:  Surplus 

Comment:  48-64  sq.  ft.,  most  recent  use — 
access  control,  property  was  published  in 
error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

4  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Railroad  System  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930012 

Status:  Surplus  ' 

Comment:  144-2,420  sq.  ft.,  most  recent 
use — storage/rail  weighing  facilities/dock, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

200  bunkers 

Volunteer  Army  Ammunition  Plant 

Storage  Magazines 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property-Number:  54199930014 

Status:  Surplus 

Comment:  approx.  200  concrete  bunkers 
covering  a  land  area  of  approx.  4000  acres, 
most  recent  use — storage/buffer  area, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/11/00 

GSA  Number:  4-1J-TN-594F 

BIdg.  232 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930020 

Status:  Surplus 

Comment:  10,000  sq.  ft.,  most  recent  use — 
office,  presence  of  asbestos,  approx.  5  acres 
associated  w/bldg.,  potential  use 


restrictions,  property  was  published  in 
error  as  available  on  2/11/00 
GSA  Number:  4-D-TN-594F      -     '  • 

2  Laboratories 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number-  54199930021 

Status:  Surplus 

Comment:  2000-12.000  sq.  ft.,  potential  use/ 

lease  restrictions,  property  was  published 

in  error  a.s  available  on  2/11/00 
GSA  Number:  4-D-TN-594F 

3  Facilities 

Volunteer  Army  Ammunition  Plant 

Water  Distribution  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930022 

Status:  Surplus 

Comment:  256-15,204  sq.  ft.,  35.86  acres 
associated  w/bldgs.,  most  recent  use — 
water  distribution  system,  potential  use/ 
lease  restrictions,  property  was  published 
in  error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

Federal  Bldg. 

118  East  Locust  Street 

Lafayette  Co:  Macon  TN  37083- 

Landholding  Agency:  GSA 

Property  Number:  54200220010 

Status:  Excess 

Comment:  12,605  sq.  ft.,  most  recent  use — 
office,  portion  occupied  by  U.S.  Postal 
Service 

GSA  Number:  4-G-TN-656 

Virginia 

Federal  Building 

103  South  Main  Street 

Farmville  Co:  Prince  Edward  VA  23901- 

Landholding  Agency:  GSA 

Property  Number:  54200310020 

Status:  Excess 

Comment:  7686  sq.  ft.,  historic  preservation 

covenants,  most  recent  use — office 
GSA  Number:  4-G-VA-732 
Wisconsin 

Wausau  Federal  Building 

317  First  Street 

Wausau  Co:  Marathon  WI  54401- 

Landholding  Agency:  GSA 

Property  Number:  54199820016 

Status:  Excess 

Comment:  30,500  sq.  ft.,  presence  of  asbestos, 
eligible  for  listing  on  the  Natl  Register  of 
Historic  Places,  most  recent  use — office 

GSA  Number:  l-G-WI-593 
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Land  jby  State) 
Florida 

Communications  Annex  Site 

S.  Allapattah  Road 

Homestead  Co:  Miami-Dade  FL 

Landholding  Agency:  GSA 

Property  Number:  54200310008 

Status:  Excess 

Comment:  approx.  20  acres  w/deteriorated 
building,  no  public  water,  within  100-year 
floodplain,  approx.  17  acres  identified  as 
wetlands,  subject  to  all  applicable  laws/ 
regulations 

GSA  Number:  4-D-FL-1078-4A 

Georgia 

Land  w/highway  interchange 


Fort  Benning 

1-185  and  Hwy  27/280 

Columbus  Co:  Muscogee  GA  31905- 

Landholding  Agency:  GSA 

Property  Number:  54200320002 

Status:  Excess 

Comment:  113  acre.s— 98  acres  of  this  land 

encumbered  by  highway  interchange 
GSA. Number:  4-D-GA-0872 
Hawaii 

Parcels  9,  2,  4 

Loran  Station  Upolu  Point 

Hawi  Co:  Hawaii  HI 

Location:  Resubmitted  to  Federal  Register  for 

publication 
Landholding  Agency:  GSA 
Property  Number:  54200220002 
Status:  Surplus 
Comment:  parcel  9  =  6.242  acres/encumbered 

by  utility  and  road  access  easements, 

parcel  2  =  1.007  acres:  parcel  4  =  5.239 

acres 
GSA  Number:  9-U-HI-0572 

Kentucky 

Site  12A 

Licking  Riyer  Access  Site 
Wilder  Co:  Campbell  KY  41071- 
Landholding  Agency:  GSA 
Property  Number:  54200330010 
Status:  Excess  » 

Comment:  20.61  acres,  periodic  flooding 
=  GSA  Number:  4-b-KY-0613 

New  Jersey 

Belle  Mead  Depot 

Rt.  206/Mountain  View  Rd. 

Hillsborough  Co:  Somerset  NJ  08502- 

Landholding  Agency:  GSA 

Property  Number:  54200210014 

Status:  Excess 

Comment:  appiox.  400  acres,  property  will 

not  be  subdivided,  contaminants  of 

concern  present,  lease  restriction  on  7 

acres,  44  miles  of  railroad  track. 

remediation  activity,  potential  restriction 

of  property  f 
GSA  Number:  l-G-NI-0642 

North  Carolina  ' 

Oak  Island  Light  Tower 

Caswell  Beach  Co:  Brunswick  NC  28465- 

Landholding  Agency:  GSA 

Property  Number:  54200320003 

Status:  Excess 

Comment:  5.36  acres  w/light  tower, 

endangered  species  and  wetlands, 

controlled  access 
GSA  Number:  4-U-NC-742 " 

South  Dakota 

Tract  133 
Ellsworth  AFB 

Box  Elder  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18200310004 
Status:  Unutilized 
Comment:  53.23  acres 
Tract  67 
Ellsworth  AFB 

Box  Elder  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  1 82003 1 0005 
Status:  Unutilized 

Comment:  121  acres,  bentonite  layer  in  soil, 
causes  movement 


Tennessee 

1500  acres 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930015 

Status:  Surplus 

Comment:  scattered  throughout  facility,  most 
recent  use — buffer  area,  steep  topography, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/1 1/00 

GSA  Number:  4-D-TN-594F 

Virginia 

1 .0  acre 

Naval  Station 

St.  Juliens  Creek  Annex 

Portsmouth  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200320033 

Status:  Unutilized 

Comment:  grassy  field,  restricted  access 

West  Virginia 

Kennedy  Park  &  Marina 
523  Harrison  Street 
Newell  Co:  Hancock  WV 
Landholding  Agency:  GSA 
Property  Number:  54200310006 
Status:  Excess 

Comment:  13. OZ  acres,  subject  to  lease 
GSA  Number:  4-G-PA-0545 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

New  York 

Bldg.  1 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530048 

Status:  Excess 

Comment:  4955  sq.  ft..  2  story  concrete  block, 

needs  rehab,  most  recent  use — 

administration 

Bldg.  2 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530049 

Status:  Excess 

Comment:  1476  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — ^repair  shop 
Bldg.  6 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530050 
Status:  Excess 
Comment:  2466  sq.  ft.,  1  stor\'  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 
Bldg.  11 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530051 
Status:  Excess 
Comment:  1750  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  most  recent  use — storage 
Bldg.  8 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530052 
Status:  Excess 
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Comment:  1812  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 

communications 
Bldg.  14  . 

Hancock  Field 

SyTacuse  Co:  Onandaga  NY  1 32 1 1- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530053 
Status:  Excess 
Comment:  156  sq.  ft.,  1  story  wood  fi-ame, 

most  recent  use — vehicle  fuel  station 
Bldg.  30 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530054 
Status:  Excess 
Comment:  3649  sq.  ft.,  1  story,  needs  rehab. 

most  recent  use — assembly  hall 

Bldg.  31 
"  Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530055 
Status:  Excess 

Comment:  8252  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storage 

Bldg.  32  ^ 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530056 
Status:  Excess 

Comment:  1627  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storage 

South  Carolina 

5  Bldgs. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  101  Vector  Ave.,  112. 114,  116,  118 

Intercept  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830035 
Status:  Unutilized 
Comment:  1433  sq.  ft.  +  345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use—; 

residential 
1  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
Location:  102  Vector  Ave. 
Landholding  Agency:  Air  Force  " 
Property  Number:  18199830036 
Status:  Unutilized 
Comment:  1545  sq.  ft.  +  345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 
1  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston.  SC  29404-4827 
Location:  103  Vector  Ave.- 
Landholding  Agency:  Air  Force 
Property  Number:  18199830037 
Status:  Unutilized 
Comment:  1445  sq.  ft.  +  346  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 

18  Bldg. 

Charleston  AFB  Annex  Housiitg 

N.  Charleston  SC  29404-4827 

Location:  104-107  Vector  Ave..  108-111, 

'    113. 115, 117, 119  Intercept  Ave.,  120-122 

Radar  Ave. 
Landholding  Agency:  Air  Force 


mhsr 


Property  Nu 
Status:  Unutil 
Comment:  126J 
lead  base  pa 
.  residential 


18199830038 
4ed 

sq.  ft.  +  353  sq.  ft.  carport, 
iht/exterior  most  recent  use — 


Land  (by  State) 

New  York 

14.90  Acres 
Hancock  Field 
Syracuse  Co: 
Landholding  Aiency 
Property  Numbpr 
Status:  Excess 
Comment:  Fenced 

use — Air  Nat 

Electronics 


OfiandagaNY  13211- 

Air  Force  * 

18199530057 

in  compound,  most  recent 
.  Guard  Communication  & 


airport  runway  clear  zone. 


Group 
Unsuitable  Properties 

Buildings  (by  S  ate)  ■ 

Alabama 

Sand  Island  Li^t  House 

Gulf  of  Mexico 

Mobile  AL 

Landholding  Atency:  GSA 

Property  Numbfer:  54199610001 

Status:  Excess 

Reason:  Inacce^ible 

GSA  Number:  4-U-AL-763 

Alaska 

Bldg.  15532 

Elmendorf  AFE 

Elmendorf  AFE  Co:  AK  99506- 

Landholding  A  [ency:  Air  Force 

Property  Numb  ir:  18200220001 

Status:  Unutilised 

Reasons:  Withi 

Secured  Area 
Bldg.  8354 
Elmendorf  AFB 
Elmendorf  AFE  Co:  AK  99506- 
Landholding  Ai  ;ency:  Air  Force 
Property  Numb  jr:  18200240001 
Status:  Unutilis  ed 
Reason:  Extensf/e  deterioration 
Bldg.  11827 
Elmendorf  AFE 
Elmendorf  AFB  Co:  AK  99506- 
Landholding  A  ;ency:  Air  Force 
Property  Numb  sr:  18200240002 
Status:  Unutilis  ed 
Reasons:  Withii  i 

explosive  material 
Bldg.  7537 

Elmendorf  Air  Force  Base 
Elmendorf  AFB  Co:  AK  99506- 
Landholding  A,  ;ency:  Air  Force 
Property  Numb  jr:  18200320001 
Status:  Unutilij  ed 
Reason:  Extens  ve  deterioration 
Bldg.  9340 

Elmendorf  Air !  'orce  Base 
Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Numbpr:  18200320002 
Status:  Unutiliied 
Reason:  Extensive  deterioration 
Bldg.  9342        I 
Elmendorf  Air  Force  Base 
Elmendorf  AFB  Co:  AK  9950S- 
Landholding  Agency:  Air  Force 
Property  Numh  sr:  18200320003 
Status:  Uhutili:  ed 


2000  ft.  of  flammable  or 
Secured  Area 


Reason:  Extensive  deterioration 

Bldg.  12737 

Elmendorf  Air  Force  Base 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200320004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  13251 

Elmendorf  Air  Force  Base 

Elemendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200320005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  29453 

Elmendorf  Air  Force  Base 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200320006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  6527 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200330001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  12739 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200330002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Warehouse 

Naval  Arctic  Research  Lab 

Cape  Sabine  Co:  AK 

Landholding  Agency:  Navy 

Property  Number:  77200320001 

Status:  Excess 

Reason:  Extensive  deterioration 

Operations  Bldg. 

Naval  Arctic  Research  Lab 

Cape  Sabine  Co:  AK  - 

Landholding  Agency:  Navy 

Property  Number:  77200320002 

Status:  Excess 

Reason:  Extensive  deterioration 

Warehouse 

Naval  Arctic  Research  Lab 

Point  Mclntyre  Co:  AK 

Landholding  Agency:  Navy 

Property  Number:  77200320019 

Status:  Excess 

Reason:  Extensive  deterioration 

Garage 

Naval  Arctic  Research  Lab 

Point  Mclntyre  Co:  AK 

Landholding  Agency:  Navy 

Property  Numiwr:  77200320020 

Status:  Excess 

Reason:  Extensive  deterirration 

Operations  Bldg. 

Naval  Arctic  Research  Lab 

Point  Mclntyre  Co:  AK 

Landholding  Agency:  Navy 

Property  Number:  77200320021 

Status:  Excess 

Reason:  Extensive  deterioration 

Arizona 
Patrol  Station 
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S.  ofU.S.  Hwy85 

Gila  Bend  Co:'  AZ 

Landholding  Agency:  GSA 

Property  Number:  54200230006 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

GSA  Number  :  9-J-AZ-821     ' 

California 

Bldg.  30101 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30131,  30709 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30137,  30701 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3023.5 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30238,  30446 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

Landholding  Agency:  Air  Force 

Property  Number:  18200210023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30239,  30444 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30306,  30335,  30782 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30339,  30340,  30341 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30447 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30524 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 


Landholding  Agency:  Air  Force 

Property  Number:  18200210028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  .30647 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landhoiding  Agency:  Air  Force 

Property  Number:  18200210029 

Status:  Unutilized 

Rea.son:  Secured  Area 

Bldgs.  30710.  30717  «- 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30718.  30607 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30722,  30735 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30775.  30777 

Vandenberg  AFB 

Vandenl)erg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210033 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30830.  30837 
Vandenbe'rg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210034 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  30839,  30844.  30854 
Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Numbner:  18200210035 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2413 

Edwards  Air  Force  Base 
Edwards  AFB  Co:  Kern  CA  93524- 
Landholding  Agency:  Air  Force 
Property  Number:  18200310001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2418 
,  Edwards  Air  Force  Base 
Edwards  AFB  Co:  K  -rn  CA  93524-  '' 

Landholding  Agency:  Air  Force 
Property  Number:  18200310002 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2410 

Edwards  Air  Force  Base  ■ 
Edwards  AFB  Co:  Kern  CA  93524- 
Landholding  Agency:  Air  Force 
Property  Number:  18200320007 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 


20  Bldgs. 

Edwards  AFB 

Edwards  AFB  Co:  Kern  CA  93524- 

Landholding  Agency:  Air  Force 

Property  Number:  18200330003 

Status:  Excess 

Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  06522 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200330004     ' 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 
U.S.  Customs  House 
300  South  Ferry  St. 

Terminal Lsland  Co:  Los  Angeles  CA  90731- 
Landholding  Agency:  GSA 
Property  Number:  .54200310001 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  GSA  Number  :  9-G- 

CA-1569 


Bldg.  5B7 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number;  77199930089 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Bldg.  23025 

Marine  Corps  Air  Station 

Miramar  Co:  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200030001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  23027 

Marine  Corps  Air  Station 

Miramar  Co:  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200030002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  33023 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120115 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  6 

Navy  Marine  Corps  Rsv  Ctr 

Sacramento  Co:  CA  95828- 

Landholding  Agency:  Navy 

Property  Number:  77200210017 

Status:  Unutilized 

Reason:  Secured  Area  i 

Bldg.  799 

Naval  Air  Station 

North  Island  Co:  CA 

Landholding  Agency:  Navy 

Property  .Number:  .772002i0064 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  799 

Naval  Air  Station 

North  Island  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200210124 

Status:  Excess 
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Reason:  Expensive  deterioration. 

BJdg.  41308 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency;  Navy 

Property  Number:  77200220031 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  154,  157 

Navy  Region  South  West 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220072 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-1019 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220073 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-4039 

Marine  Corps  Base  ■ 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220074 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-5011 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220075 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P7058 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220076 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  18412,  18413,  18414 

Marine  Warfare  Training  Ctr 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  772002.30040 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  394 

Space  &  Naval  Warfare  Systems  Center 

San  Diego  Co:  CA 

Landholding  Agency?  Navy 

Property  Number:  77200240041 

Status:  Unutilized 

Reason:' Extensive  deterioration 

Bldg.  428 

Space  &  Naval  Warfare  Systems  Center 

San  Diego  Co:  CA    . 

Landholding  Agency:  Navy 

Property  Number:  77200240042 

Status:  Unutilized 

Reason:  Extensive  deterioration     " 

Bldg.  513 

Naval  Postgraduate  School 

Monterey  Co:  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  77200310004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1232 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 


Landholding  A  ;i 
Property  Numb  a 
Status:  Excess 
Reason:  Extens 


ency:  Navy 

r:  77200310036 


ve  deterioration 


Bldg.  2297 
Marine  Corps  I  ase 
Camp  Pendleto  i 
Landholding  A  ;ency 
Property  NumhJBr 
Status:  E.xcess 
Reason:  Extens 


Co:  CA  92055- 

Navv 

77200310037 


ve  deterioration 


Bldg.  25037 
Marine  Corps 
Camp  Pendlet 
Landholding 
Property  Num 
Status:  Excess 
Reason:  Extens 


la 


se 

Co:  CA  92055- 
;encv:  Navy 
Itr:  77200310038 


A., 


ve  deterioration 


Bldg.  25168 
Marine  Corps 
Camp  Pendletoji 
Landholding 
Property  Num 
Status:  Excess 
Reason;  Extens 


qase 

Co:  CA  92055- 
ency;  Navy 
ir.  77200310039 


A?' 


ve  deterioration 


Bldg.  31339 
Marine  Corps  I  ase 
Camp  Pendleta  n 
Landholding  A  ;i 
Property  Numhp 
Status:  Excess 
Reason:  Extens 


Co;  CA  92055- 
ency:  Navy 
r:  77200310040 


ve  deterioration 


Bldg.  31350 
Marine  Corps  I  a; 
Camp  Pendleta  n 
Landholding  A  ;ency 
Property  Numbje 
Status:  Excess 
Reason:  Exten.' 


se 

Co:  CA  92055- 

Navy 
r:  772O03iO041 


ve  deterioration 


ase 
Co:  CA  92055- 
ency:  Navy 
r;  77200310042 


ase 
Co:  CA  92055- 
enry;  Navy 
r:  77200310043 


le: 


Bldg.  31628 

Marine  Corps 

C'amp  Pendleta  n 

Landholding  A  51 

Property  Numlje 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  31629 

Marine  Corps  I 

Camp  PendlHt 

Landholding  A  51 

Property  Num 

Status:  Excess 

Reason;  Exten4ve  deterioration 

Bldg.  31753 

Marine  Corps 

Camp  Pendletcti 

Landholding 

Propertv  Num 

Status;  Excess 

Reason;  Exten^ve  deterioration 

Bldg.  31754 

Marine  Corps 

Camp  Pendletdn 

Landholding 

Properly  Num 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  31764 

Marine  Corps 

Camp  Pendletc  n 

Landholding  A  ji 

Property  Numljef 

Status:  Unutiii 

Reason:  Exten 


ase 

Co:  CA  92055- 
,ency:  Navy 
tier:  77200310044 


.^l' 


A?. 


ase 
Co;  CA  92055- 
ency:  Navy 
77200310045 


ter 


ase 
Co:  CA  92055- 
ency:  Navy 

77200310046 
ed        " 
ve  deterioration 


Bldg.  52540 
Marine  Corps  Base 
Camp  Pendleton  Co;  CA  92055- 
Landholding  Agenc}';  Navy 
Property  Number:  77200310047 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  220178 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number;  77200310048 
Status:  Excess 

Reason;  Extensive  deterioration 
Bldg.  232 
Naval  Air  Facility 
El  Centro  Co;  CA  92243-       ■ 
Landholditig  Agency;  Navy 
Property  Number:  77200310055 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2203 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA 
Landholding  Agency:  Navy 
Property  Number;  77200320022 
Status:  Excess 

Reason;  Extensive  deterioration 
Bldg.  2683 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200320023 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  2685 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  9205.5- 
Landholding  Agency:  Navy 
Property  Number:  77200320024 
.  Status;  Excess 

Reason;  Extensive  deterioration 
Bldg.  2692 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200320025 
.Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  20735 
Manine  Corps  Base 
Camp  Pendleton  Co;  CA  92055- 
Laridholding  Agency:  Navy 
Property  Number;  77200320026 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  21.546 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200320027 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  26034 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200320028 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  141MG 

Naval  Recreation  Center 

Naval  Base 

San  Diego  Co:  CA 
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Landholding  Agency;  Navy 

Property  Number:  77200320054 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  F 

Coast  Guard  Air  Station 

San  Bruno  Co:  San  Mateo  CA  94066- 

Landholding  Agency:  Coast  Guard 

Property  Number:  88200330007 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  H 

Coast  Guard  Air  Station 

San  Bruno  Co:  San  Mateo  CA  94066- 

Landholding  Agency:  Coast  Guard 

Property  Number:  88200330008 

Status:  Unutilized 

Reason:  Secured  Area 

Colorado 

Bldg.  105 
Peterson  AFB 

Colorado  Springs  Co:  El  Paso  CO  80914- 
Landholding  Agency:  Air  Force 
Property  Number:  18200310003 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone. 
Secured  Area 

Florida 

Bldg.  1345 

Cape  Canaveral  AFS 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210016 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  24451 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210017 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  55122 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  .'\ir  Force 
Property  Number:  18200210018 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Bldg.  1705 

Cape  Canaveral  AFS 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18200330005   < 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  55215 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18200330006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
U.S.  Customs  House 
1700  Spangler  Boulevard 
Hollywood  Co:  Broward  FL  33316- 


Landholding  Agency:  GSA 

Property  Number:  54200140012 

Status:  Surplus 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
GSA  Number  :  4-C^FL-1173 
U.S.  Classic  Courthouse 
601  N.  Florida  Ave 
Tampa  Co:  FL  33602- 
Landholding  Agency:  GSA 
Property  Number:  54200240018 
Status;  Excess 

Reason:  contamination — toxic  mold 
GSA  Number  :  4-G-FL-1208-1A 
Bldg.  C-26 
Naval  Air  Station 
Key  West  Co:  Monroe  FL  33040- 
Landholding  Agency:  Navy 
Property  Number:  77200240043 
Status:  Unutilized 
Reason;  Extensive  deterioration 
Bldg.  F-44 
Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040-  ' 

Landholding  Agency:  Navy 
Property  Number:  77200240044 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  292 
Naval  Air  Facility 
Key  West  Co:  Monroe  FL  33040- 
Landholding  .Agency:  Navy 
Property  Number:  7'72003io058 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  1481 
Naval  Air  Station 
Milton  Co:  FL  32570-6001 
Landholding  Agency:  Navy 
Property  Number:  77200310059 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
8  Bldgs. 

Naval  Air  Station 
Milton  Co:  FL  32570-6001 
Location:  1440,  1440A.  1437,  1444,  1444A. 

1444G,  2927,  2886 
Landholding  Agency:  Navy 
Property  Number:  77200320055 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Georgia 

Bldgs.  03720,  03737 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21200330200 

Status:  Excess 

Reason:  Extensive  deterioration        , 

Bldg.  14 

Naval  Air  Station 

Marietta  Co:  Cobb  GA  30060- 

Landholding  .Agency:  Navy  - 

Property  Number:  77200310049 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 

Secured  Area.  Extensive  deterioration 
Bldg.  15 

Naval  Air  Station  ^ 

Marietta  Co:  Cobb  GA  30060- 


Landholding  Agency:  Nav^' 

Property  Number:  77200310050 

Status:  Unutilized 

Reasons;  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration  ' 
Bldg.  109 
Naval  Air  Station 
Marietta  Co:  Cobb  GA  30060- 
^  Landholding  Agency:  Navy 
Property  Number:  77200310051 
Status:  Unutilized 

Reasons:  Secured  Area,  Extensive  t 

deterioration 

Guam 

Bldg.  138 

Naval  Forces.  Marianas 

Marianas  Co:  GU  96540- 

Landholding  .Agency:  Navy 

Property  Number:  77200210100 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  460 

Naval  Forces.  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210101 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1741 

Naval  Forces.  Marianas 

Marianas  Co:  GL'  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210102     , 

Status:  Unutilized 

Reason:  Secured  .Area  ' 

Bldg.  1742 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540-» 

Landholding  Agency:  Navy 

Property  Number:  77200210103 

Status:  Underutilized 

Reason:  Secured  .Area 

Bldg.  1743 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210104 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  6012 

Naval  Forces.  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210105 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6011 

.Naval  Forces. Marianas 

Marianas  Co:  GL'  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200220024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  23.  25  29 

US  Naval  Ship  Repair  Facility 

Marianas  Co:  GU 

Landholding  Agency:  Navy 

Property  Number:  77200320003 

Status:  Unutilized 

Reasons:  Secured  .Area,  Extensive 

deterioration  »- 

Bldgs.  31.36,  38 
US  Naval  Ship  Repair  Facility 
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Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200320004 
Status:  Unutilized 
Reasons:  Sec\ired  Area,  Extensive 

deterioration 
BIdgs.  93-1,  94 
US -Naval  Ship  Repair  Facility 
Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200320005 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 

Bldgs.  2001  A.  2004 
US  Naval  Ship  Repair  Facility 
Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200320006 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration, 

Bldgs.  2008,  2062 

US  Naval  Ship  Repair  Facility 

Marianas  Co:  GU- 

Landholding  Agency:  Navy 

Property  Number:  77200320007 

Status:  Unutilized 

Reasons:  Secured  Area.  Extensive 

.    deterioration 

Bldgs.  2010,  2013.  2028 
US  Naval  Ship  Repair  Facility 
Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200320008 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldgs.  2039-2044 

US  Naval  Ship  Repair  Facility 

Marianas  Co:  GU 

Landholding  Agency:  Navy 

Property  Number:  77200320009 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
BIdg.  2049  '         ,  .  ^ 

US  Naval  Ship  Repair  Facility 
Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200320010 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  2053,  2054,  2055 
US  Naval  Ship  Repair  Facility 
Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200320011 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 

Bldgs.  2061,  2068,  2069 
.  US  Naval  Ship  Repair  Facility 
Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200320012 
Status:  Unutilized  » 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  2070,  2071,  2074 
US  Naval  Ship  Repair  Facility 
Marianas  Co:  GU 
Landholding  Agency:  Navy 


Repair  Facility 


,enf;y:  Navy 

r;  77200320014 

d 
d  Area.  Extensive 


Repair  Facility 


ency:  Navy 

r:  77200320015 

3d 

d  Area,  Extensive 


HI 
ency:  Air  Force 
18200330007 


Bldg.  980 
Hickam  AFB 
Hickam  AFB  Cc 
Landholding 
Property  Numb* 
Status:  Unutil 
Reason:  Securec 
Bldg.  992 
Hickam  AFB 
Hickam  AFB  Co 
Landholding  Ag  sncy 
Property  Numl 
Status:  Unutili 
Reason:  Securec 


Bldg.  1035 
Hickam  AFB 
Hickam  AFB  Co 
Landholding  Ag  mcy: 
Property  Numb 
Status:  Unutilized 
Reason:  Secureo  Area 
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Property  Numltr:  77200320013 

Status:  Unutili;  ed 

Reasons:  Secur  id  Area,  Extensive 

deterioration 
Bldg.  2081 
US  Naval  Ship 
Marianas  Co:  Gil 
Landholding  A  \i 
Propertx  Numb  3 
Status:  L'nutiiii  e^ 
Reasons:  Secur  i 

deterioration 
Bldgs.  2100,  2102 
US  Naval  Ship 
Marianas  Co:  Gp 
Landholding  A\  ;i 
Property  Numb  s 
Status:  Unutilii 
Reasons:  Secun 

deterioration 

Hawaii  - 

Bldg.  503 

Bellows  AFS 

Bellows  AFS  Ci: 

Landholding  A|  a 

Property  Numb  ir 

Status:  Unutilizsd 

Reasons;  Secured  Area.  Extensive 

deterioration 
Bldg.  907 
Hickam  AFB 
Hickam  AFB  Cc 
Landholding  Aj  en 
Pre  lerty  Numb 
Status:  Ufiutilizfed 
Reasons:  Secured 

deterioration 
Bldg.  954 
Hickam  AFB 
Hickam  AFB  Cc : 
Landholding  Aj  e 
Property  Numb(  r 
Status:  Unutiliz  id 
Reasons:  Securil 
•    deterioration 


HI 

cy:  Air  Force 
r:  18200330009 

Area,  Extensive 


HI 

ncy:  Air  Fojce 
18200330010 

Area,  Extensive 


HI 

ncv:  Air  Force 
i: 18200330011 
d 
Area 


HI 

Air  Force 
r:  18200330012 
d 
Area 


HI 

:  Air  Force 
18200330013 


Bldgs.  1709,  i; 
Hickam  AFB 
Hickam  AFB  Co 
Landholding . 
Property  Numbet: 
Status:  Unutilizf  d 
Reasons;  Secureji  Area,  Extensive 
deterioration 


HI      - 

ncy:  Air  Force 
18200330014 


Bldg.  2041 

Hickam  AFB 

Hickam  AFB  Co:  HI 

Landholding  Agency:  Air  Force 

Property  Number:  18200330015 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  2044 
Hickam  AFB 
Hickam  AFB  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200330016 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  2104 
Hickam  AFB 
Hickam  AFB  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200330017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  3018 
Hickam  AFB     ' 
Hickam  AFB  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200330018 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  3202 
Hickam  AFB 
Hickam  AFB  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200330019 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area, 
Extensive  deterioration 
Bldgs.  3338,  3356 
Hickam  AFB 
Hickam  AFB  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200330020 
Status:  Unutilized  j 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  3432 
Hickam  AFB" 
Hickam  AFB  Co:  HI 
Lanholding  Agency:  Air  Force 
Property  Number:  18200330021 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bidg.  3375 
Hickam  AFB 
Hickam  AFB  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200330031 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  9 

Navy  Public  Works  Center 
Kolekole  Road 

Lualualei  Co:  Honolulu  HI  96782- 
Lanholding  Agency:  Navy 
Property  Number:  77199530009 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  X5 
Nanumea  Road 
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Pearl  Harbor  Co:  Honolulu  HI  96782- 
Lanholding  Agency:  Navy 
Property  Number:  77199530010 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  SX30 

Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Lanholding  Agency:  Navy 

Property  Number:  77199530011 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  Q13 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Lanholding  Agency:  Navy 

Property  Number:  77199640035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q14 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Lanholding  Agency:  Navy 

Property  Number:  77199640036 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  40 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  50 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830029 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q76 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830030 

Status:  Unutilized 

Reason:  Extensive -deterioration 

Bldg.  Q334 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792^301 

Landholding  Agency:  Navy 

Property  Number:  77199830031 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q410 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830034 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q422 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  429  , 

Naval  Magazine  Lualualei 
Co:  Oahu  HI  96792-4301 
Landholding  Agency:  Navy 
Property  Number:  77199830036 
Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg.  431 

Naval  Magazine  Lualualei  » 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830037 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  447 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830038 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Facility  19 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Lanholding  Agency:  Navy 

Property  Number:  77199840045 

Status:  Excess 

Reason:  Secured  Area 

Facility  SX30 

Navy  Public  Works  Center 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Lanholding  Agency:  Navy 

Property  Number:  77199920027 

Status:  Excess 

Reasons;  Secured  Area,  Extensive 

deterioration 
Bldg.  T47 
Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860-5350 
Landholding  Agency:  Navy 
Property  Number:  77200240045 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  621 

Naval  Station,  Pearl  Harbor 
Honolulu  Co:  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77200310001  ^ 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  IG 
Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860-5350 
Landholding  Agency:  Navy 
Property  Number:  77200310056 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  27 
Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860-5350 
Landholding  Agency:  Navy 
Property  Number:  77200310057 
Status:  Excess 
Reasons:  Secured  Area.  Extensive 

deterioration 

Change  Room  « 

Base  Camp 

Kahoolawe  Co:  Maui  HI 
Landholding  Agency:  Navy 
Property  Number:  77200320059 
Status:  Excess  ' 

Reasons:  Not  accessible  by  road,  Within  2000 
ft.  of  flammable  or  explosive  material 

Electric  Generator  Bldg. 
Base  Camp 

Kahoolawe  Co:  Maui  HI 
Landholding  Agency:  Navy 
Property  Number:  77200320060 
Status:  Excess 

Reasons:  Not  accessible  by  road.  Within  2000 
ft.  of  flammable  or  explosive  material 


Compressor  Shed 

Base  Camp 

Kahoolawe  Co:  Maui  HI 

Landholding  Agency:  Navy 

Property  Number:  77200320061 

Status:  Excess 

Reasons:  Not  accessible  by  road.  Within  2000 

ft.  of  flammable  or  explosive  material 
System  Shed 
Base  Camp 

Kahoolawe  Co:  Maui  HI 
Landholding  Agency:  Navy 
Property  Number:  77200320062 
Status:  Excess 
Reasons:  Not  accessible  by  road,  Within  2000 

ft.  of  flammable  or  explosive  material 

Idaho 

Bldg.  1328 

Mountain  Home  AFB 
Mountain  Home  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240003 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Federal  Bldg./Post  Office 

222  S.  Seventh  Street 

St.  Maries  Co:  ID  83861- 

Landholding  Agency:  GSA 

Property  Number;  54200310002 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-G-ID-550 
Federal  Bldg./Post  Office 
304  North  8th  Street 
Boise  Co;  ID  83724- 
Landholding  Agency:  GSA 
Property  Number:  54200310003 
Status:  Surplus 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number :  9-G-ID-54« 

Illinois 

Bldg.  945 

Fermi  Natl  Accelerator  Lab 
Batavia  Co:  DuPage  IL  60510- 
Landholding  Agency;  Energy 
Property  Number;  41200330004 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  415 

Naval  Training  Center 
201  N.  Decatur  Ave. 

Great  Lakes  IL  ' 

Landholding  Agency:  Navy 
Property  Number:  77199840023 
Status:  Unutilized 
Reason;  Secured  Area  ^ 

Bldg.  1015 

Naval  Training  Center 
201  N.  Decatur  Ave. 
Great  Lakes  IL 
Landholding  Agency:  Navy 
Property  Number:  77199840024 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1016 

Naval  Training  Center 
201  N.  Decatur  Ave. 
Great  Lakes  IL 
Landholding  Agency:  Navy 
Property  Number:  77199840025 
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Status:  Unutilized 
Reason:  Secured  Area 
Bidg.  910 

Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000- 
Landholding  Agency:  Navy 
Property  Number:  77199920055 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  800 

Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000 
Landholding  Agency:  Navy 
Property  Number:  77199920056 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1000 

Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000 
Landholding  Agency:  Navy 
Property  Number:  77199920057 
Status:  Unutilized 
Reason:  Secured  Area 
■  Bldg.  1200 
Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000 
Landholding  Agency:  Navy- 
Property  Number:  77199920058 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1400 

Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000 
Landholding  Agency:  Navy 
Property  Number:  77199920059 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1600 

Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000 
Landholding  Agency:  Navy 
Property  Number:  77199920060 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2600 

Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000 
landholding  Agency:  Navy 
Property  Number:  77199920061 
Status:  Unutilized 
Reason:  Secured  Area 

Kansas 

Sunflowel  AAP 

Desoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  GSA 

Property  Number:  54199830010 

Status:  Excess 

Reason:  Estensive  deterioration 

GSA  Number:  7-D-KS-0581 

Maine 

Bldg.  499 

Bangor  lAP 

Bangor  Co:  Penobscot  ME  04401- 

Landholding  Agency:  Air  Force 

Property  Number:  18200320008 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  M-4 

Portsmouth  Naval  Shipyard 
Klttery  Co:  York  ME  03904- 
Landholding  Agency:  Navy 
Property  Number:  77200240012 


Ni 


Q-k 


val  Shipvard 
ME  03904- 
i  Lgency:  Navv 

77200240013 


Yok 


val  Shipyard 
ME  03904- 
Agency:  Navv 

77200240014 


val  Shipvard 
ME  03904- 
j^gencv:  Navy 

77200240015 


Yo  k 


/  gen 


Yon 


Bldg.  34 

Portsmouth  Naji/al 
Kitfery  Co 
Landholding 
Property  Num^e 
Status:  Excess 
Reason;  Secur^i  Area 
Bldg.  41 

Portsmouth  Natal 
Kittery  Co:  Yor  i 
Landholding  A  jency 
Property  Numljer 
Status:  Excess 
Reason:  Securefcl  Area 
Bldg.  55 

Portsmouth  Nal^al 
Kittery  Co:  Yor  c 
Landholding  A  ;ency 
Property  Numbjer 
Status:  Excess 
Reason:  Secure|i 

Bldg.  62/62A 
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Status:  Excess 
Reason:  Securpd  Area 
Bldg.  M-6 
Portsmouth 
Kittery  Co:  Y 
Landholding 
Property  Nur 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  M-9 
Portsmouth  Ni 
Kittery  Co: 
Landholding 
Property  Number: 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  M-10 
Portsmouth  N 
Kittery  Co 
Landholding 
Property  Number 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  M-11 
Portsmouth  Nival 
Kittery  Co:  Yojk 
Landholding 
Property  Num 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  M-18 
Portsmouth  N^al 
Kittery  Co:  Yoi  k 
Landholding  /  g( 
Property  Num 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  H-29 
Portsmouth  Nava 
Kittery  Co:  Yoi  k 
Landholding  Ag' 
Property  NumI  er: 
Status:  Excess 
Reasons:  Within 

explosive  material 
Bldg.  33 
Portsmouth  N^'al  Shipvard  Kitterv  Co:  York 

ME  03904- 
Landholding  J^i 
Property  Numljer: 
Status:  Excess 
Reason:  Securdd  Area 


Shipyard 
ME  03904- 
cy:  Navy 
er:  77200240016 


Shipyard 
ME  03904- 
ency:  Navy 
er:  77200240017 


Shipyard 
ME  03904- 
encv:  Navy 

77200240018 

2000  ft.  of  flammable  or 
il.  Secured  Area 


;ency:  Navy 
77200240019 


Shipyard 
ME  03904- 
A^ency;  Navy 
r:  77200240020 


Shipyard 
ME  03904- 
Navy 
: 77200240021 


Shipyard 
ME  03904- 
:  Navy 
77200240022 

Area 


Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904-  ' 

Landholding  Agency:  Navy 

Property  Number:  77200240023 

Status:  Excess 

Reason:  Secured  Area  i 

Bldg.  63 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240024 

Status:  Excess 

Reason:  Secured  Area  = 

Bldg.  65 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240025 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  158 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240026  ~ 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flamhiable  or 

explosive  material.  Secured  Area 
Bldg.  188 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME  03904- 
Landholding  Agency:  Navy 
Property  Number:  77200240027 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  189 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME  03904-  , 

Landholding  Agency:  Navy 
Property  Number:  77200240028 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  237 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME  03904- 
Landholding  Agency:  Navy 
Property  Number:  77200240029 
Status:  Exce.ss 
Reason:  Secured  Area 

Massachusetts 

Wayland  Army  Natl  Guard  Fac. 

Oxbow  Road 

Wayland  Co:  MA  01 778- 

Landholding  Agency:  GSA 

Property  Number:  54200240007 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number :  l-D-MA-0725 

Michigan 

Bldg.  550 

Selfridge  Outer  Marker  Site 

Selfridge  ANGB  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18200230017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Facilities  90004,  911146 

Selfridge  Outer  Marker  Site 

Selfridge  ANGB  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18200230018 

Status:  Unutilized 

Reason:  Extensive  deterioration 
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Bldg.  3 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230027 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  10, 15 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  31,  33,  38 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230029 

Status:  Unutilized 

Reason:  Secured  Area 

Hldg.  44 

Alpena  CRTC 

Alpena  Co:  MI  49707-     , 

Landholding  Agency:  Air  Force 

Property  Number:  18200230030 

Status:  Unutilize  1 

Reason:  Secured  Area 

Bldg.  53 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230031 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  219 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230032 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  302,  304.  305 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230033 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  321 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230034 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  330-333 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230035 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  402,  414 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230036 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  4020 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 


Property  Number:  18200230037 

Status:  Unutilized 

Reason:  Secured  Area 

Stroh  Army  Reserve  Center 

17825  Sherwood  Ave. 

Detroit  Co:  Wayne  MI  00000- 

Landholding  Agency:  GSA 

Property  Number:  54200040001 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  l-D-MI-798 
Pipe  Island  Lighthouse 
St.  Mary's  River 
Chippewa  Co:  MI 
Landholding  Agency:  GSA 
Property  Number:  54200310007 
Status:  Excess 

Reason:  Not  accessible  by  road 
GSA  Number:  1-U-MI-413A 

Minnesota 

Nike  Battery  Site,  MS-40 

Castle  Rock  Township 

Farmington  Co:  Dakota  MN  00000- 

Landholding  Agency:  GSA 

Property  Number:  54200020004 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-I-MN^51-B 
Parcel  B 

Twin  Cities  Army  Ammunition  Plant 
Arden  Hills  Co:  MN  55112-3938 
Landholding  Agency:  GSA 
Property  Number:  54200240015 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-D-MN-0578B 

Mississippi 

Bldgs.  239,  240 

Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200240060  • 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  248 

Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200240061 

Status:  Unutilized 

Reason:  Secured  Area    , 

Bldg.  412 

Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200240062  ■ 

Status:  Unutilized 

Reason:  Secured  Area 

146  Units 

Naval  Air  Station 

Meridian  Co:  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200310005 

Status:  Unutilized 

Reason:  Secured  Area 

Montana 

Bldg.  347 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 


Landholding  Agency:  Air  Force 
Property  Number:  18200220011^ 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  3064 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  182Q022001 3 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  547 
Malmstrom  AFB. 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  769 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1084 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  2025 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240007. 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1700  \ 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200330022 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  13403 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  18200330023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Within  airport  runway 
clear  zone.  Secured  Area,  Extensive 
deterioration 

Nevada  ^ 

6  Bldgs. 

Dale  Street  Complex  - 

300.  400.  500.  600.  Block  Bldg,  Valve  House 

Boulder  City  Co:  NV  89005- 

Landholding  Agency:  GSA 

Property  Number:  54200020017 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  LC-00-Ol-RP 
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New  Hampshire 

BIdg.  40 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77200240031 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

New  Jersey 

Former  NIKE  Missile  Batter\- 

Site  PH-58 

Woolwich  Co:  Gloucester  NJ 

Landholding  Agency:  GSA 

Property  Number:  542003a 001 2 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number  :  l-GR-NJ-0538 

Bldg.  263 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000  - 

Landholding  Agency:  Navy 

Property  Number:  77200310002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  GB-1 

Naval  Weapons  Station 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency;  Navy 

Property  Number:  772O03i0013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  D-5 

Naval  Weapons  Station 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  772003i00J4 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  6A 

Naval  Weapons  Station  ' 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency:  Nav^ 

Property  Number:  77200310015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  C-14 

Naval  Weapons  Station 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  77200310016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  C-31 

Naval-  Weapons  Station 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  772OO3iO017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  C-36 

Naval  Weapons.Station 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  77200310018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S-179 

Naval  Weapons  Station 

Colts  Neck  Co:  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number;  772OO3iO019 

Status:  Unutilized 


Reason:  Exten^ve  deterioration 

Bldg.  531 

Naval  Weapon  i 

Colts  Neck  Co 

Landholding 

Property  Number 

Status:  Unutili 

Reason:  Extensi 


Station 
NJ  07722- 

ency:  Navy. 

77200310020 
:ed 
ive  deterioration 


^g' 


B!dg.  569 
Naval  Weapon 
Colts  Neck  Co: 
Landholding 
Property  Num 
Status:  Unutil 
Reason:  Extens 


Station 

NJ  07722- 
A^ency:  Navy 
ter:  7'72003i0021 
ifed 

ve  deterioration 


Bldg.  570 
Naval  Weapon 
Colts  Neck  Co 
Landholding 
Property  Numi 
Status:  Unutili 
Reason:  Extenslv 


Station 
NJ  07722- 
ency:  Navy 
r:  77200310022 
;:ed 

e  deterioration 


Bldg.  589 
Naval  Weapon 
Colts  Neck  Co: 
Landholding  Afeency 
Property  Numqer 
Status:  Unutili 
Reason:  Extens 


Station 
•^J  07722- 
:  Navy 
772003i0023 
i  ed 
ve  deterioration 


New  Mexico 

Bldg.  14170 
Cannon  AFB 
Cannon  AFB  O 
Landholding 
Property  Num 
Status:  Unutili 
Reason:  Secureti 


Curry  NM 
ency:  .Mr  Force 
r:  18200230010 
ied 
Area 


A -I 
h;i 


Bldg.  14240 
Cannon  AFB 
Cannon  AFB  Cd 
Landholding  A; ;( 
Property  Numb  »r 
Status:  Unutilijed 
Reason:  Securei  1 
Bldg.  14270 
Cannon  AFB 
Cannon  AFB  C< 
Landholding  A; 
Property  Numb  i 
Status:  Unutilia  sd 
Reason:  Securef  Area 

Bldg.  14330 
Cannon  AFB 
Cannon  AFB  C( 
Landholding  A| 
Property  Numbpr 
Status:  Unutili 
Reason:  Securei 
Bldg.  14350 
Cannon  AFB 
Cannon  AFB  Cc 
Landholding  A| 
Property  Numbii 
Status:  Unutili^d 
Reason:  Secure 
Bldg.  14370 
Cannon  AFB 
Cannon  AFB  Cc 
Landholding  Aj 
Property  Numb  ir 
Status:  UnutUiz  jd 
Reason:  Secure(J  Area 
Bldg.  14390 
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NM 
ency:  Air  Force 
18200230011 


Area 


Curry  NM 
;ency:  Air  Force 
r:  18200230012 


Curry  NM 
encv:  Air  Force 
18200230013 


2  3d 
1 1  Area 


:  Curry  NM 
ency:  Air  Force 
r:  18200230014 


(   Area 


Curry  NM 
ency;  Air  Force 
18200230015 


Cannon  AF& 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  524 

Holloman  AFB 

Otero  Co:  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18200330024 

Status;  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  1076 
Holloman  AFB 
Otero  Co;  NM  88330- 
Landholding  Agency;  Air  Force 
Property  Number;  18200330025 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1190 
Holloman  AFB 
Otero  Co;  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18200330026      i 
Status;  Unutilized 
Reasons;  Secured  Area,  Extensive 

deterioration 

Bldg.  1264 

Holloman  AFB 

Otero  Co;  NM  88330- 

Landholding  Agency;  Air  Force 

Property  Number:  18200330027 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  5001 

Holloman  AFB 

Otero  Co:  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number;  18200330028 

-Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  5012 

Holloman  AFB 

Otero  Co:  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18200330029 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  N149 

Naval  Air  Warfare 

White  Sands  Co;  NM  88002- 

Landholding  Agency;  Navy 

Property  Number;  772001  i  01 04 

Status:  Excess 

Reason:  Extensive  deterioration 

New  York 

6  UG  Missle  Silos 

Youngstown  Test  Annex' 

Porter  Co:  Niagara  NY 

Landholding  Agency;  Air  Focce 

Property  Number;  18200220003 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  100 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number;  18200220004 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  101 
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Youngstown  Test  Annex 
Porter  Co:  Niagara  NY 
Landholding  Agency:  Air  Force 
Property  Number:  18200220005 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  104 

Youngstown  Test  Annex 
Porter  Co:  Niagara  NY 
^       Landholding  Agency:  Air  Force 
Property  Number:  18200220006 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  107 

Youngstown  Test  Annex 
Porter  Co:  Niagara  NY 
Landholding  Agency:  Air  Force 
Property  Number:  18200220007 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  109 

Youngstown  Test  Annex 
Porter  Co:  Niagara  NY 
Landholding  Agency:  Air  Force 
Property  Number:  18200220008 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  116 

Youngstown  Test  Annex 
Porter  Co:  Niagara  NY 
Landholding  Agency:  Air  Force 
Property  Number:  18200220009 
Status:  Unutilized 
Reason:  Extensive  deterioration  " 

Bldgs/Pier/Field 

USCG/Ft.  Totten 

Borough  of  Queens  Co:  Flushing  NY 

Landholding  Agency:  GSA 

Property  Number:  54200320015 

Status:  Surplus 

Reason:  contamination 

GSA  Number :  l-U-NY-882 

Oregon 

Federal  Building 

256  Warner-Milne  Road 

Oregon  City  Co:  OR  97045- 

Landholding  Agency:  GSA 

Property  Number:  54200320004 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  9-G-OR-740 

Coos  Head  Air  National  Guard  S 

Charleston  Co:  OR 

Landholding  Agency:  GSA 

Property  Number:  542003  20005         "  . 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Extensive  deterioration 
GSA  Number:  9-D-OR-538E 

Bldg.  30 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  772002io070 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  31 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  772002i0071 

Status:  Unutilized 


Reason:  Secured  Area 

Bldg.  32 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210072 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  33 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210073 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  35  ■ 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210074 

Status:  Unutilized    , 

Reason:  Secured  Area 

Bldg.  37 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210075 

Status:  Unutilized 

Reason:  Secured  Area 

Pennsylvania 

Bldg.  02006 

Defense  Distribution  Depot 
New  Cumberland  Co:  York  PA  17070-5002 
Landholding  Agency:  Army 
Property  Number:  21200330201 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  619 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77200320063 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Rhode  Island 

Facility  6  ' 

Quonset  State  Airport 

N.  Kingstown  Co:  RI  02852-7545 

Landholding  Agency:  Air  Force 

Property  Number:  18200240008 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Facility  16 

Quonset  State  Airport 
N.  Kingstown  Co:  RI  02852-7545 
Landholding  Agency:  Air  Force 
Property  Number:  18200240009 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

South  Carolina 

Bldg.  7 

Naval  Weapons  Station 

Goose  Creek  Co:  Berkeley  SC  29445- 

Landholding  Agency:  Navy 

Property  Number:  77200040030 

Status:  Unutilized  . 

Reason:  Secured  Area 

Bldg.  314 

Naval  Weapons  Station 

Goose  Creek  Co:  Berkeley  SC  29445- 


Landholding  Agency:  Navy 
Property  Number:  77200040031 
Status:  Unutilized 

Reason:  Secured  Area  * 

17  Bldgs. 

Naval  Weapons  Station 
Goose  Creek  Co:  Berkeley  SC  29445- 
Landholding  Agency:  Navy 
Property  Number:  77200320017 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Tennessee 

22  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Warehouses  (Southern  Portion) 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930016 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  4-D-TN-594F 
17  Bldgs. 

Volunteer  Army  Ammunition  Plant 
Acid  Production 

Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930017 
"  Status:  Surplus 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  contamination 
GSA  Number  :  4-D-TN-594F 
41  Facilities 

Volunteer  Army  Ammunition  Plant 
TNT  Production 

Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930018 
Status:  Surplus 
Reason:  contamination 
GSA  Number  :  4-D-TN-594F 

5  Facilities 

Volunteer  Army  Ammunition  Plant 
Waste  Water  Treatment 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930019 
Status:  Surplus 

Reason:  Extensive  deterioration 
GSA  Number  :  4-D-TN-594F 

6  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Offices  (Southern  Portion) 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number;  54199930023 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  4-D-TN-594F 

Texas 

6  Bldgs. 

Ellington  Field 

1277,  1381.  1385.  1386.  1388.  1249 

Houston  Co:  Harris  TX  77034-5586 

Landholding  Agency:  Air  Force 

Property  Number;  18200240010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1307 

Hensley  Field  ANG  Station 

Dallas  Co:  TX  7521 1-9820 
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Landholding  Agency:  Air  Force 
'Property  Number:  18200330030 
Status:  Excess 

Reason:  Extensive  deterioration 
Former  Army  Aircraft  Plant 
Industrial  Road 

Saginaw  Co:  Tarrant  TX  76131- 
Landholding^ Agency:  GSA 
Property  Number:  54200310009 
Status:  Surplus 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Extensive  deterioration 
GSA  Number  :  7-D-TX-0879 

House  #1.  Tract  105-70 

San  Antonio  Missions 

San  Antonio  Co:  Bexar  TX  78214- 

Landholding  Agency:  Interior 

Property  Number:  Rl 200330032 

Status:  Unutilized 

Reason:  Extensive  deterioration 

House  #2.  Tract  105-70 

San  Antonio  Missions 

San  Antonio  Co:  Bexar  TX  78214- 

Landholding  Agency:  Interior 

Property  Number:  61200330033 

Status:  Unutilized 

Reason:  Extensive  deterioration 

House  #3.  Tract  105-70 

San  Antonio  Missions 

San  Antonio  Co:  Bexar  TX  78214- 

Landholding  Agency:  Interior 

Property  Number:  61200330034 

Status:  Unutilized 

Reason:  Extensive  deterioration 

House  #4,  Tract  105-70 

San  Antonio  Missions 

San  Antonio  Co:  Bexar  TX  78214- 

Landholding  AgerH:y:  Interior 

Property  Number.  61200330035  * 

Status:  Unutilized 

Reason:  Extensive  deterioration 

House  #7.  Tract  105-70 

San  Antonio  Missions 

San  Antonio  Co:  Bexar  TX  78214- 

Landholding  Agency:  Interior 

Property  Number:  61200330036 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  113 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  77200310054 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Facility  13 
Naval  Air  Station    ■ 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200320051 
Status:  Excess 

Reason:  Extensive  deterioration 
Facility  94 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200320052 
Status:  Excess 

Reason:  Extensive  deterioration 
Facility  1777 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 


Property  Num 
Status:  Excess 
Reason:  Extern 


Co:  VA  23451- 
,  A  gency:  Air  Force 
er:  18200240011 


Virginia 

Bldg.  417 

Camp  Pendletdn 

Virginia  Beach 

Landholding . 

Property  Numt 

Status:  Excess 

Reasons:  Secuifed  Area,  Extensive 

deterioration 
Bavview  Tovve 
Laiiglev  AFB 
Langley  AFB  C 
Landholding  . 
Property  Numt 
Status:  Unutili; 
Reason:  Flood;  'ay 


):  VA  23665- 
encv:  Air  Force 
: 18200240012 
;ed 


A?' 


ter: 


liarv 


Big  Bethel  Mi 
Hampton  Co;  V 
Landholding  A  ^ency 
Property  Num 
Status:  Excess 
Reason:  Within 
explosive  m 
GSA  Number: 


tB 


Bldg.  584 
Langley  Air  Fo  ( 
Hampton  Co:  V  f\ 
Landholding  A  ;( 
Property  Numbfcr:  5 
Status:  Excess 
Reason:  Secure  1 
GSA  Number:  4  -Z 


Bldg.  720 
Langley  Air 
Hampton  Co: 
Landholding 
Property  Num 
Status:  Excess 
Reason:  Securi 
GSA  Number: 


Foi  ce 


lb  1 


Aje 
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er:  77200320053 
ive  deterioration 


Resv 
A  23666-1432 

GSA 
r:  54200310014 


2000  ft.  of  flammable  or 

erial 

-D-VA-0733 


e  Base 
23665- 
,ency:  GSA 
54200320007 


Area 
,-VA-740-B 


V\ 

Aie 


Base 
23665- 
ncy:  GSA 
r:  54200320008 


hir:  5 


ei 
i-Z 


Area 
,-VA-740-A 


Station 

VA  23691- 
ency:  Navv 
ir:  7"71998i0073 


■^  ork 


bir 


Jh 


ipvard 
VA'23709- 
ency:  Navy 
r:  77199920068 


Bldg.  02 

Naval  Weapons 

Yorktown  Co 

Landholding  A; 

Property  Num 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  449 

Norfolk  Naval 

Portsmouth  Co: 

Landholding  A 

Property  Num 

Status:  Excess 

Reason:  Extensile  deterioration 

Bldg.  450 

Norfolk  Naval 

Portsmouth  Co 

Landholding  Aj 

Property  Num 

Status:  Excess 

Reason:  Extensile  deterioration 

Bldg.  451 

Norfolk  Nava 

Portsmouth  Co 

Landholding 

Property  Number 

Status:  Excess 

Reason:  Extensi  /e  deterioration 

Bldg.  453 

Norfolk  Naval 

Portsmouth  Co 


Sh 


lb  ir 


ipyard 
VA23709- 
ency:  Navy 
77199920069 


Sb 


pyard 
VA  23709- 
ncy:  Navy 
: 77199920070 


Si 


ipyard 
VA  23709- 


Landholding  Agency:  Navy 
Property  Number:  77199920071 
Status:  Excess 

Reason:  Extensive  de'terioration 
Bldg.  454 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920072 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  708 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920073 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  709 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920074 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  710 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920075 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  711 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA'23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920076 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  712 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920077 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  713 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920078 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  714 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920079 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  715 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920080 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  716 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920081 
Status:  Excess 
Reason:  Extensive  deterioration 
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Bldg.  717 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920082 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  718 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920083 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1454 

Norfolk  Naval  Shipyard 

Portsmotith  Co:  VA'23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920084 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  7 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020009 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  12 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020010 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Extensive  deterioration 

Bldg.  24 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020011 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  34 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020012 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration   * 
Bldg.  103B 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120049 
Status:  Excess 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  B402 

Naval  Surface  Warfare  Center 
Dalgren  Co:  King  George  VA  22448-  ' 
Landholding  Agency:  Navy 
Property  Number:  77200120059 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  B425 

Naval  Surface  Warfare  Center 
Dalgren  Co:  King  George  VA  22448- 
Landholding  Agency:  Navy 


Property  Number:  77200120060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1379 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  KingCeorge  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  51 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220054 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  79 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navv 
Property  Number:  77200220055 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  89 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agenc:y:  Navv 
Property  Number:  77200220056 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

5  Bldgs. 

Naval  Weapons  Station 

#90,91,95,96,101  ' 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220057 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area,  ' 

Extensive  deterioration 
Bldg.  119A 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220058 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  378 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220059 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  398 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220060 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  415 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691-    , 
Landholding  Agency:  Navy 


Property  Number:  77200220061 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 
.  Extensive  deterioration 

Bidgs.  440.  441 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220062 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or^ 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  508  : 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220063 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  510 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
L'andholding  Agency:  Navv  « 

Property  Number;  77200220064 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Bldg.  605 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholdicg  Agencv:  Navv 
Property  Number:  77200220065 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  624 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220066 
Status:  Excess 
Reasons;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  688  - 

Naval  Weapons  Station 
Yorktown  Co;  VA  23691- 
Landholding  Agency:  Navy 
Property  Number;  77200220067 
Status;  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldgs.  1271.  1272,  1273 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220068 
Status:  Excess 
Reason:  Secured  Area 

Bldgs.  1465,  1466 
Naval  Weapons  Station 
Yorktown  Co;  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220069 
Status:  Excess- 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldgs.  1467.  1468.  1469 
Naval  Weapons  Station 
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Yorklown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Properly  Number:  77200220070 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1799 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholdiiig  Agency:  Navy 
Property  Number:  77200220071 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  CAD40 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220084 
Status:  Excess 
Reasgn:  Secured  Area " 
Bldg.  CAD41 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220085 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  CAD479 
Naval  Weapons  Station     ' 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220086 
Status:  Excess 
Reason:  Secured  Area 
Pier  R-1 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200240053 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  709 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200240054 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1443/adj.  bldg. 
Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23704- 
Landholding  Agency:  Navy         - 
Property  Number:  77200320018 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  164 

Naval  Support  Activity 
Northwest  Annex 
Chesapeake  Co:  VA 
Landholding  Agency:  Navy 
Property  Number:  77200330057 
Status:  Excess 
Reason:  Secured  Area 
Washington 

Goat  Island  Quarry 

Skagit  Co:  WA 

Landholijing  Agency:  GSA 

Property  Number:  54200230005 

Status:  Excess 

Reason:  not  accessible 

GSA  Number:  9-D-WA-1201 


Federal  Build 
104  W.  Magno 
Bellingham  Co 
Landholding 
Property  Numljer 
Status:  Surplu 
Reason:  Withii 

explosive  m^teri 
GSA  Number: 
Bldg.  6661 
Naval  Submarifie 
SilverdaleCo: 
Landholding  Abency 
Property  Numb  er 
Status:  Unutili;  e 
Reason:  Secure  i 


a 

WA  98224-     ■ 
/^ency:  GSA 

54200310021 

2000  ft.  of  flammable  or 
al 
!t-G-WA-1203 


Department 
98366- 
ency:  Navv 
r:  77199810170 

2000  ft.  of  flammable  or 
a),  Secured  Area 

Center 
98314-5100 

ency:  Navy 
:  7'7199810171 

2000  ft.  of  flammable  or 
1,  Secured  Area 


iStit 


ion  T  Jim  Creek 
Sjiohomish  WA  98223- 
:  Navy 

r:  77199820056 
^d 


Nav, 


lAje 


Coal  Handling 
Puget  Sound 

929 
Bremerton  WA 
Landholding 
Property  Numbi  r 
Status:  Excess 
Reason:  Within 

explosive  ma^rial 
Bldg.  193 
Puget  Sound 
Bremerton  WA 
Landholding 
Property  Numb*  r 
Status:  Unutili 
Reason: 


;Ag3 


:  contam  nation 


Bldg.  202 
Naval  Air  Stati 
Oak  Harbor  WA 
Landholding  Agfency 
Property  Numb«  r 
Status:  Excess 
Reason:  Within 

explosive  mat^r: 
Bldg.  2649 
Naval  Air  Statioh 
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Base,  Bangor 
itsapW A  9831.5-6499 
Navy 
77199730039 
d 
Area 


Bldg.  604 
Manchester  Futl 
Port  Orchard  M  A 
Landholding  A ; 
.Property  Numbp 
Status:  Excess 
Reasons:  Wilhii 

explosive  maieri 
Bldg.  288 

Fleet  IndustriallSupply 
Bremerton  WA 
Landholding  A;  |( 
Property  Numbpr 
Status:  Excess 
Reasons:  Withi 

explosive  ma  eria 

Bldg.  47 

Naval  Radio 

Arlington  Co 

Landholding  Aiency 

Property  Numb  : 

Status:  Unutil 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  48 

Naval  Radio  St£  t 
Arlington  Co 
Landholding  Aiency 
Property  Numb : 
Status:  Unutilizjd 
Reasons:  Securqd  Area,  Extensive 

deterioration 


S  loh 


on  T  Jim  Creek 
Ornish  WA  98223- 
:  Navy 
r:  77199820057 


facilities 

al  Shipyard  #908,  919,  926- 


18314-5000 
ncy:  Navy 
:  77199820142 


2000  ft.  of  flammable  or 


Nai-al 


Shipyard 
18310- 
ncy:  Navy 
77199820143 


ziid 


Whidbey  Island 
98278- 

Navy 
: 77199830019 

•000  ft.  of  flammable  or 
ial 


Whidbey  Island 


Oak  Harbor  WA  98278- 

Landholding  Agency:  Navy   " 

Property  Number:  77199830020 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Extensive  deterioration 

Bldgs.  35,  36 

Naval  Radio  Station  T  Jim  Creek 
•  Arlington  Co:  Snohomish  WA  98223- 

Landholding  Agency:  Navy 

Property  Number:  77199830076 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  918 

Puget  Sound  Naval  Shipyard 

Bremerton  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199840020 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  894 

Naval  Undersea  Warfare  Center 

Keyport  Co:  Kitsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Number:  77199920085 

Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  73 

Naval  Undersea  Warfare  Center 

Keyport  Co:  Kitsap  WA  98345- 

Landholding  Agency:  Navy 

Property  Number:  77199920152 

Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  210A 

Naval  Station  Bremerton 
Bremerton  Co:  WA  98314- 
Landholding  Agency:  Navy 
Property  Number:  77199930021  ■ 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  511 

Naval  Station  Bremerton 
Bremerton  Co:  WA  98314- 
Landholding  Agency:  Navy 
Property  Number:  77199930022 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg.  527 

Naval  Station  Bremerton 
Bremerton  Co:  WA  98314- 
Landholding  Agency:  Navy 
Property  Number:  77199930023 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  97 

Naval  Air  Station 
Whidbey  Island 
Oak  Harbor  Co:  WA  98278- 
Landholding  Agency:  Navy  ^ 

Property  Number:  77199930040 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  331 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345- 
Landholding  Agency:  Navy 
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Property  Number:  77199930041 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  786 

Naval  Undersea  Warfare  Center 

Keyport  Co:  Kitsap  WA  98345- 

Landholding  Agency:  Navy 

Property  Number:  77199930042 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  15 

Naval  Air  Station,  Whidbey  Island 
Oak  Harbor  Co:  WA  98278-3500 
Landholding  Agency:  Navy 
Property  Number:  77199930071 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  119 

Naval  Air  Station,  Whidbey  Island 

Oak  Harbor  Co:  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77199930072 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  853 

Naval  Air  Station,  Whidbey  Island 

Oak  Harbor  Co:  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77199930073 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  854 

Naval  Air  Station,  Whidbey  Island 

Oak  Harbor  Co:  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77199930074 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  166 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930101 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  287 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930102 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  418 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930103 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  858 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Nuraben  77199930104 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  17 

Naval  Radio  Station 

Jim  Creek 

Arlington  Co:  WA  98223-8599 

Landholding  Agency:  Navy 

Property  Number:  77200010073 


Status:  Excess 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  47 

Naval  Undersea  Warfare 
Keyport  Co:  Kitsap  WA  98345-7610  . 
Landholding  Agency:  Navy 
Property  Number:  77200010074 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Whitney  Point  Complex 
Brinnon  Co:  Jefferson  WA  98320-9899 
Landholding  Agency:  Navy 
Property  Number:  77200010102 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  398 
Naval  Station 

Bremerton  Co:  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020038 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  976 

Naval  Station 

Bremerton  Co:  WA  98314-5020 

Landholding  Agency:  Navy 

Property  Number:  77200020039 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

8  Bldgs. 
Naval  Station 

902,  903,  905,  907,  909-911,  915 
Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200020040 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  109 

Naval  Weapons  Station 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030020 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  157 

Naval  Weapons  Station     • 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030021 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  161 

Naval  Weapons  Station 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  170 

Naval  Weapons  Station ' 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 


Property  Number:  77200030023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  262 

Naval  Weapons  Station 
Port  Hadlock  Co:  Jefferson  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200030024 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  482 

Puget  Sound  Naval  Shipyard 
Bremerton  Co:  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77200040019 
Status;  Excess 

Reason:  Secured  Area  •» 

Bldg.  529 

Puget  Sound  Naval  Shipyard 
Bremerton  Co:  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number;  77200040020 
Status:  Excess 
Reason:  Secured  Area  - 

Bldg.  133 

Naval  Undersea  Warfare  Station 

Keyport  Co:  Kitsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Number:  77200120133 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  2511 

NAS  Whidbey  Island 

Oak  Harbor  Co:  Island  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77200120157 

Status:  Excess  ^ 

Reason:  Secured  Area 

Bldg.  98 

Naval  Air  Station 

Oak  Harbor  Co:  Whidbey  Island  WA  98278- 

Landholding  Agency:  Navy 

Property  Number:  77200220022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway,  Extensive 

deterioration 
Bldg.  2667 
Naval  Air  Station 

Oak  Harbor  Co:  Whidbey  Island  WA  98278- 
Landholding  Agency:  Navy 
Property  Number:  77200220023 
Status;  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway,  Extensive 

deterioration 
Bldg.  899 

Puget  Sound  Naval  Shipyard 
Bremerton  Co:  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77200230032 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldgs.  935,  936,  956,  957 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
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Property  Number:  77200230041 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  1990 
Naval  Station 

Everett  Co:  Snohomish  VVA  98207-5001 
Landholding  Agencv:  Navy 
Property  Number:  77200230044 
Status:  Excess 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  530 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agencv:  Navv 
Property  Number:  772002.30058 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  878 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200230059 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material 
Secured  Area 
Bldg.  904 
Naval  Station 
Fort  Lawton 

Everett  Co:  Snohomish  WA  98207-5001 
Landholding  Agency:  Navy 
Property  Number:  77200230060 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  66 
Naval  Magazine 
Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200240032 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material 
Secured  Area,  Extensive  deterioration 
Bldg.  67 
Naval  Magazine 
Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200240033 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or    . 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  180 
Naval  Magazine 
Indian  Island- 
Port  Hadlock  Co:  Jefferson  WA  98339-9723 
Landholding  Agency;  Navy 
Property  Number:  77200240034 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  182 
'  Naval  Magazine 
Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200240035 
Status:  Unutilized 


Reasons:  With 
explosive  m. 
Extensive  d 


I  2000  ft.  of  flammable  or 
erial,  Secured  Area, 
elerioration 


Bldg.  214 
Naval  Magazin 
Port  Hadlock  Cb 
Landholding  A  (ency 
Property  Numhp: 
Status:  LInutil 
Reasons:  With 
explosive  m 
Extensive  defcri 


li  6(1 


HI 


Co 


Bldg.  273 
Naval  Magazin( 
Indian  Island 
Port  Hadlock 
Landholding  A 
Property  Numb ; 
Status;  Unutili 
Reasons:  Withi 
explosive  ma 
Extensive  d 


Jefferson  WA  98339-9723 
iency:  Navy 
r:  77200240037 
d 

2000  ft.  of  flammable  or 
erial,  Secured  Area, 
e^rioration 


,  Aje 


Bldg.  937 
Naval  Undersea 
Keyport  Co:  Kit  lap 
Landholding  Aj 
Property  Numb 
Status:  Unutil 
Reasons:  Withi 

explosive 
Bldg.  2801A 
Naval  Undersea 
Keyport  Co:  Kit 
Landholding 
Property  Numbir 
Status:  Unutilized 
Reasons:  With 

explosive  m 
Bldg.  7634 
Naval  Undersea 
Keyport  Co:  Ki 
Landholding  Ade 
Property  Numb*  r 
Status:  Unutili 
Reasons:  Withi 

explosive 

Wyoming 

Bldg.  360 
F.  E.  Warren  AFfe 
Cheyejine  Co:  L 
Landholding  Ags 
Property  Numb«  r 
Status:  Unutilizin 
Reasons:  Securep 
deterioration 


;^d 

2000  ft.  of  flammable  or 
material .  Secured  Area 

Warfare 

ap  WA  98345-7610 
ncy:  Navy 
77200240039 


2000  ft.  of  flammable  or 
atrial,  Secured  Area 


ir 


Land  (by  State) 
California 


Field 


Space  Surv. 
Portion/Off  Heri  [ 
San  Diego  CA  9(  01 
Landholding  Ag  jncy 
Property  Numbe  r 
Status:  Excess 
Reason:  Within 
explosive  mat 

Colorado 

Landfill 

48th  &  Holly  Streets 
Commerce  Co 
Landholding  Agfency 
Property  Numb 
Status:  Surplus 
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Indian  Island 

:  Jefferson  WA  98339-9723 

Navy 
r:  77200240036 


2000  ft.  of  flammable  or 
erial.  Secured  Area, 
oration 


Warfare 

WA  98345 
ency:  Navy 
r:  77200240038 


7610 


Warfare 

WA  98345-7610 
ncy:  Navy 
77200240040 


ti  ap 


Zid 


2000  ft.  of  flammable  or 
matieria-l.  Secured  Area 


ramie  WY  82005-5000 
ncy:  Air  Force 

18200240013 
d 

Area,  Extensive 


Station 
age  Road 
2-1408 
Navy 
77199820049 


1000  ft.  of  flammable  or 
rial 


/(dams  CO  80022- 
GSA 
54200220006 


-  Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  contamination 
GSA  Number:  7-Z-CO-0647 
Florida  , 

3  parcels 

U.S.  Customs  Svc  Natl  Law 

Enforcement  Comm  Ctr 

Orlando  Co:  Orange  PL  32803- 

Landholding  Agency:  GSA 

Property  Number:  54200310015 

Status:  Excess 

Reason;  landlocked 

GSA  Number:  4-T-FL-1209-1A 

Michigan 

Port/EPA  Large  Lakes  Rsch  Lab    " 

Grosse  He  Twp  Co:  Wayne  MI 

Landholding  Agency:  GSA 

Property  Number:  54199720022 

Status:  Excess 

Reason:  Within  airport  runway  clerfr  zone 

GSA  Number:  1-Z-MI-554-A 

5.43  acres 

Drummond  Island 

Drummond  Tnshp  Co:  Cheppawa  MI 

Landholding  Agency:  GSA 

Property  Number;' 54200240009 

Status:  Excess 

Reason:  not  accessible  by  road 

GSA  Number:  1-U-MI-449A 

Land/USCG 

1380  Beach  Street 

Muskegon  Co:  MI  49441- 

Landholding  Agency:  GSA 

Property  Number:  54200320014 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-U-MI-0610 

Minnesota 

Parcel  A  ' 

Twin  Cities  Army  Ammunition  Plant 

Arden  Hills  Co:  MN  55112-3938 

Landholding  Agency:  GSA 

Property  Number:  54200240014 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-D-MN-0578A 
New  Jersey 

2.1  acres  -  » 

Naval  Weapons  Station 

Earle  Co:  NJ 

Landholding  Agency:  Navy 

Property  Number:  77200320016 

Status:  Excess 

Reason:  Secured  Area 

North  Carolina  '   • 

0.85  parcel  of  land 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77199740074 

Status:  Unutilized 

Reason:  Secured  Area 

5  (0.91  J  Parcels 

Marine  Corps  Base 

Camp  Lejeune  Co:  NC 

Landholding  Agency:  Navy 

Property  Number:  77200210080 

Status:  Underutilized 

Reason:  Secured  Area 

3  (0.91J  Parcels  ;• 
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Marine  Corps  Base 
Greater  Sandy  Run 
Camp  Lejeune  Co:  NC 
Landholding  Agency:  Navy 
Property  Number:  77200210081 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone, 
Secured  Area 

Ohio 

Lewis  Research  Center 

Cedar  Point  Road 

Cleveland  Co:  Cuyahoga  OH  44135- 

Landholding  Agency:  GSA 

Property  Number:  54199610007 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone 
GSA  Number:  2-Z-OH-598-I 

Puerto  Rico 

Parcel  2E 

Naval  Security  Group 

Sabana  Seca  Co:  Tea  Baja  PR 

Landholding  Agency:  GSA 

Property  Number:  54200210024 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-PR-496 

Parcel  2R 

Naval  Security  Group 

Sabana  Seca  Co:  Toa  Baja  PR 


Landholding  Agency:  GSA 

Property  Number:  54200210025 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-PR-494 
Parcel  2W 

Naval  Security  Group 
Sabana  Seca  Co:  Toa  Baja  PR 
Landholding  Agency:  GSA 
Property  Number:  54200210026 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-PR-495 
Site  1 

Naval  Station  Roosevelt  Roads 
Ceiba  Co:  PR  00735 
Landholding  Agency:  Navy 
Property  Number:  77200320029 
Status:  Unutilized 
Reason:  Secured  Area 
Site  2 

Naval  Station  Roosevelt  Roads 
Ceiba  Co:  PR  00735 
Landholding  Agency:  Navy 
Property  Number:  77200320030 
Status:  Unutilized 
Reason:  Secured  Area 
Site  3 

Naval  Station  Roosevelt  Roads 
Ceiba  Co:  PR  00735- 


Landholding  Agency:  Navy 

Property  Number:  77200320031 

Status;  Unutilized 

Reeison:  Secured  Area 

Site  4 

Naval  Station  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agencv:  Navv 

Property  Number;  77200320032 

Status;  Unutilized 

Reason;  Secured  Area 

Washington 

Hanford  Training  Site 

Horn  Rapids  Rd. 

Benton  Co;  WA 

Landholding  Agency;  GSA 

Property  Number:  54200210012 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-B-WA1198 
Land-Port  Hadlock  Detachment 
Naval  Ordnance  Center  Pacific  Division 
Port  Hadlock  Co;  Jefferson  WA  98339- 
Landholding  Agency;  Navy 
Property  Number:  77199640019      - 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

(PR  Doc.  03-23024  Filed  9-11-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Parts  1  and  5 

[Docket  No.:  20O3-P-O20] 
RIN  0651-AB64 

Changes  To  Support  Implementation 
of  the  United  States  Patent  and 
Trademark  Office  21  st  Century    . 
Strategic  Plan 

AGENCY:  United  States  Patent  and 

Trademark  Office,  Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  United  States  Patent  and 
Trademark  Office  (Office)  has 
established  a  21st  Century  Strategic  Plan 
to  transform  the  Office  into  a  quality- 
.  focused,  highly  productive,  responsive 
organizatior  supporting  a  market-driven 
intellectual  property  system.  The  Office 
is  proposing  to  revise  the  rules  of 
practice  to  support  the  implementation 
of  the  21st  Century  Strategic  Plan, 
which  involves  improving  the  patent 
application  and  examination  process  by 
promoting  quality  enhancement, 
reducing  patent  pendency,  and  using 
information  technology  to  simplify  the 
patent  application  proce.-^     The  more 
notable  changes  being  pi^  ^josed  in  this 
document  involve  permitting  electronic 
signatures  on  a  number  of  submissions, 
streamlining  the  requirements  for 
incorporation  by  reference  of  prior-filed 
applications,  and  clarifying  the 
qualifications  for  claiming  small  entity 
'  status  for  purposes  of  paying  reduced 
patent  fees.  These  changes  to  the  patent 
application  and  examination  process  are 
necessary  for  the  Office  to  be  able  to 
process  die  long-term  trend  of 
increasing  numbers  of  applications 
within  a  reasonable  time  fi-ame. 
COMMENT  DEADLINE  DATE:  To  be  ensured 
of  consideration,  written  comments 
must  be  received  oil  or  before  November 
12,  2003.  No  public  hearing  will  be 
held. 

ADDRESSES:  Comments  should  be  sent 
by  electronic  mail  message  over  the 
Internet  addressed  to 
ab64.comments@uspto.gov.  Comments 
may  also  be  submitted  by  mail 
addressed  to:  Mail  Stoji  Comments — 
Patents.  Commissioner  for  Patents,  P.O. 
Box  1450,  Alexandria,  Virginia  22313- 
1450  or  by  facsimile  to  (703)  305-1013, 
marked  to  the  attention  of  Hiram 
Bernstein.  Although  comments  may  be 
submitted  by  mail  or  facsimile,  the 
Office  prefers  to  receive  comments  via 
the  Internet. 

The  comments  will  be  available  for 
public  inspection  at  the  Office  of  Patent 


Legal  Admin  istration,  located  at  Room 
3-C23  of  Cryi  tal  Plaza  4,  2201  South 
Clark  Place, ,  Arlington,  Virginia,  and 
will  be  availi  ble  through  anonymous 
file  transfer  j  rotocol  (ftp)  via  the     • 
Internet  (address:  http:// 
www.uspto.g  w).  Since  comments  will 
be  made  avai  able  for  public  inspection, 
information  that  is  not  desired  to  be 
made  public,  such  as  an  address  or 
phone  numbi  tr,  should  not  be  included 
in  the  comments. 

FOR  FURTHER  NFORMATION  CONTACT: 

Hiram  H.  Bernstein,  Senior  Legal 
Advteor,  by  t;lephone  at  (703)  305-8713 
or  Robert  J.  S  aar.  Director,  Office  of 
Patent  Legal ,  administration  (OPLA),  at 
(703)  308-51  )7,  or  by  facsimile  to  (703) 
305-1013,  m  irked  to  the  attention  of 
Mr.  Bernsteii ,  or  by  mail  addressed  to: 
Mail  Stop  Co  nments — Patents, 
Commissione  r  for  Patents,  P.O.  Box 

1450,  Alexa4iria,  VA  22313-1450. 

( 

SUPPLEMENTARY  INFORMATION:  The  Office 
has  conducted  a  "top  to  bottom"  review 
of  the  patent  ipplication  and 
examination  jrocess  (among  other 
processes)  as  aart  of  the  21st  Century 
-  Strategic  Plar  '.  The  21st  Century 
Strategic  Plar  is  available  on  the 
Office's  Inter:  let  Web  site 
(vwvw'.uspfo.^Dv).  While  many  of  the 
changes  to  thi !  patent  application  and 
examination  )rocess  necessary  to 
support  the  2  Lst  Century  Strategic  Plan 
require  enabl  ng  legislation  (and 
implementinj  rule  changes),  the  Office 
has  determin(  d  that  a  number  of 
initiatives  cai  be  implemented  under 
the  Office's  ci  irrent  rule  making  and 
patent  examii  ation  authority  set  forth  in 
35  U.S.C.  2(b  (2).  131,  and  132.  This 
document  pre  poses  changes  to  the  rules 
of  practice  in  title  37  of  the  Code  of 
Federal  Regu!  ations  (CFR)  to  improve 
the  patent  apj  ilication  and  examination 
process  by  pr  )moting  quality 
enhancement  reducing  patent 
pendency,  an  1  using  information 
technology  to  simplify  the  patent 
application  pi  ocess. 

This  docun  ent  specifically  proposes 
changes  to  th(  following  sections  of  title 
37  CFR:  1.4,  1  6, 1.8,  1.10,  1.14,  1.17, 
1.19,  1.27,  1.4  7,  1.52,  1.53,  1.55.  1  58. 
1.59,  1.69,  1.7  3,  1.78,  1.83,  1.84,  1.91, 
1.94,  1.98,  1.1  32,  1.103,  1.105,  1.111, 
1.115, 1.116,    .131,  1.136,  1.137.  1.165, 
1.173,  1.175,    .178,  1.182,  1.183,  1.213, 
1.215,  1.291,    .295,  1.296,  1.311,  1.324, 
1.377,  1.378,    .502,  1.530,  1.550,  1.570, 
1.644,  1.666,    .704,  1.705, 1.741, 1.902. 
1.953,  1.956,  :  .957,  1.958,  1.979,  1.997, 
5.12,  5.15,  an<   5.25.  Additionally,  this 
document  pro  aoses  to  amend  title  37 
CFR  by  addin    new  §  1.57  and  removing 
§1.179. 


The  following  members  of  the  Office 
of  Patent  Legal  Administration  may  be 
contacted  directly  for  the  matters 
indicated: 

Joni  Chang  ((703)  308-3858):  §§  1.8, 

1.10,  1.98,  1.111,  and  1.311 
Jeanne  Clark  ((703)  306-5603):  §  1.98 
James  Engel  {(703)  308-5106):  §§  1.14. 

1.17. 1.53,  1.59,  1.103,  1.131,  1.182. 

1.183.1.295,1.296,1.377,1.378, 

1.644, 1.666, 1.741,  5.12,  5.15,  and 

5.25 
Karin  Ferriter  ((703)  306-3159):  §§  1.6, 

1.47, 1.52  (other  than  (e)(l)(iii)  and 

(e)(3)),  1.58. 1.83,  1.84,  and  1.165 
Anton  Petting  {(703)  305-8449):  §§  1.17,. 

1.53.1.59.1.103.1.105,1.182, 

1.183,  1.295,  1.296,  1.377,  1.378, 

1.644.  1.666,  1.741.  5.12,  5.15,  and 

5.25 
Kery  Fries  ((703)  308-0687):  §§1.76, 

1.704,  and  1.705 
Hiram  Bernstein  ((703)  305-8713): 

§§1.91  and  1.94 
Eugenia  Jones  ((703)  306-5586):  §§  1.8, 

1.10,  1.27, 1.55,  1.57(a),  and  1.78 
Michael  Lewis  ((703)306-5585):  §§1.4, 

1.19,  1.52(e)(l)(iii)  and  (e)(3),  1.57, 

and  1.58(b) 
Joe  Narcavage  {(703)  305-1795): 

§§1.173,  1.175. 1.178,  1.179,  1.291, 

and  1.324 
Mark  Polutta  ((703)  308-8122):  §§1.213. 

and  1.215 
Kenneth  Schor  {(703)  308-6710): 

§§1.98,  1.116, 1.136,  1.137,1. 291, 

1.502,  1.550,  1.570,  1.902,  1.953, 

1.956,  1.957,  1.958,  1.979,  and 

1.997 
Fred  Silverberg  ((703)  305-8986): 

§1.115 
The  Office  will  post  a  copy  of  this 
notice  on  its  Internet  Web  site 
[www.uspto.gov).  Additionally, 
individuals  or  organizations,  that  need  a 
copy  for  the  purpose  of  providing 
comments,  may  send  a  request  by  phone 
or  e-mail  to  Elizabeth  Polley  at  ((703) 
308-6202, or 

elizabeth.polley@uspto.gov)  or  Terry 
Dey  it  {(703)  308-1201  or 
terry.dey@uspto.gov)  to  receive  an  e- 
mail  copy  of  the  notice.  When  making 
d  request  for  an  e-mail  copy,  it  is 
requested  that  persons  please  specify 
whether  they  wish  to  receive  the 
document  in  MS-Word.  WordPerfect,  or 
HTML  format. 

Discussion  of  Specific  Rules 

Section  1.4:  Section  1.4(d)  is  proposed 
to  be  amended  to  provide  for  filing 
correspondence  with  electronic 
signatures  on  electronically  created  - 
correspondence  documents  that  are 
filed  by  facsimile  transmission,  or  hand- 
carried  or  mailed  to  the  Office,  for  entry 
in  a  patent  application,  patent  file,  or 
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reexamination  proceeding.  The 
electronic  signature  must  be  the  signer's 
actual  name  or  have  the  actual  nam^t 
additionally  presented  in  printed  or 
typed  form.  The  electronic  signature 
may  be  any  combination  of  numbers 
and/or  letters  and  may  include  a  title. 
Appropriate  punctuation  and  spaces 
may  be  used  with  the  letters  and 
numbers.  The  signer  must  present  his  or 
her  family  name  entirely  in  capital 
letters  in  the  signature  if  the  actual 
name  is  used.  Where  the  actual  name  is 
not  used  in  the  signature,  the  family 
name  must  be  presented  entirely  in 
capital  letters  in  the  printed  or  typed 
form  of  the  name.  When  the  actual  name 
of  the  signer  is  being  provided  as  a 
printed  or  typed  name,  it  must  be 
clearly  identified  as  the  actual  name  of 
the  signer.  A  practitioner  signing 
pursuant  to  §§  1.33(b)(1)  or  1.33(b)(2) 
must  place  the  signer's  registration 
number,  either  within  or  after  the 
electronic  signature.  A  number 
character  (#)  may  only  be  used  in  a 
signature  if  it  is  prior  to  a  practitioner's 
registration  number  that  is  part  of  the 
electronic  signature.  New  paragraph  (h) 
sets  forth  the  procedure  for  resolving 
questions  as  to  the  veracity  of  the 
(electronic)  signature,  such  as  when 
there  are  variations  in  signatures,  or 
where  the  signature  and  the  printed  or 
typed  name  does  not  clearly  identify  the 
person  signing  the  document,  or  where 
more  than  one  person  has  used  the  same 
signature. 

The  Office  considered  proposing  a 
requirement  that  the  order  of  the  name 
in  a  signature  be  identified  with  the 
language  such  as  follows:  given  name, 
middle  name  or  initial,  family  name  if 
the  name  is  supplied  in  that  order. 
Capitalizing  only  the  family  name 
without  identifying  the  order  is 
considered  a  simpler  and  less 
burdensome  procedure  for  signing  a 
document.  Comments  in  favor  of  or 
opposed  to  this  alternative  are  invited. 

Section  1.4(d)(l)(iv)(A)  sets  forth  the 
specific  requirements  of  an  electronic 
signature  (e-signature),  and  when  the 
Office  will  accept  an  electronic 
signature  in  patent-related  documents. 
The  phrase  "electronically  signed" 
documents  includes  documents  that  are 
created  and  signed  in  a  word  processor 
program  and  electronically  fillable 
forms,  such  as  declarations  generated 
using  the  program  Adobe  Acrobat  that 
have  pre-printed  standard  language  with 
an  ability  to  add  specific  information 
such  as  a  signature  (e.g.,  similar  to  those 
provided  on  the  Office's  Internet  Web 
site  that  can  be  completed  and  signed 
electronically).  The  proposed  rule 
change  is  intended  to  facilitate 
movement  of  documents  between 


practitioners,  applicants,  and  the  Office. 
The  proposed  rule  change  does  not 
permit  the  fding  of  Official 
correspondence  by  electronic  mail  (e.g., 
e-mail)  messages  over  the  Internet  to  the 
Office,  but  does  permit  submissions 
transmitted  by  facsimile.  Pilot  programs, 
such  as  the  program  at  the  Board  of 
Patent  Appeals  and  Interferences  (BPAI) 
are  not  affected  by  this  rule  change  {see 
standing  orders  at  the  URL:  http:// 
www.uspto.gov/web/offices/dcom/bpai/ 
standing2003May.pdf).  Electronically 
created  documents  that  contain  an 
electronic  signature  e-mailed  from 
applicants  to  a  practitioner,  however, 
may  be  transmitted  to  the  Office  from  a 
practitioner  by  facsimile  transfer,  or  as 
a  paper  document.  While  it  is  not  now 
permitted,  the  Office  is  considering 
expanding  the  means  by  which 
electronically  created  documents  can  be 
transmitted  to  the  Office,  such  as  by  an 
e-mail  attachment  using  the  proposed 
signature  requirements. 

Paragraph  1.4(d)(l)(iv)(A)  recites  that 
electronic  signatures  may  be  utilized 
when  the  electronically  signed 
document  is:  (1)  Facsimile  transmitted 
from  a  computer  in  its  electronic  form; 
(2)  printed  and  then  facsimile 
transmitted;  or  (3)  printed  on  paper  and 
hand  or  mail  delivered  to  the  Office. 
This  paragraph  also  permits  electronic 
signatures  for  documents  submitted  via 
the  Office's  Electronic  Filing  System 
(EFS).  The  EFS  is  not  an  e-mail  system. 
This  paragraph  does  not  authorize 
deliver}'  of  documents  to  the  Office  by 
e-mail  over  the  Internet. 

Practitioners  must  take  care  when 
submitting  a  document  intended  to  be 
unsigned  by  ensuring  that  there  are  no 
markings  in  a  signature  space  or  this 
could  be  determined  to  be  indicia  of  a 
signature  (either  as  a  permanent  ink 
signature  or  electronic  signature). 

The  documents  submitted  under  this 
provision  may  become  records 
submitted  in  interference  and  other 
legal  proceedings  where  authentication 
is  required.  Applicants  and  practitioners 
must  recognize  the  differences  in 
electronically  created  documents  and 
paper  documents  for  authentication 
purposes  and  take  appropriate  steps  to 
be  able  to  authenticate  documents,  if 
required.  An  issue  with  electronically 
created  documents  is  that  they  may 
have  embedded  comments  and  track 
changes  in  the  electronic  document  that 
are  not  always  visible  when  a  document 
is  rendered  using  a  different  computer 
system  or  a  different  software  version, 
or  when  printed  to  paper.  Variations  in 
how  much  of  the  embedded  comments 
and  track  changes  are  rendered  on  a 
given  computer  may  cause  the 
document  signer  to  see  different 


document  content  than  the  contents  of 
the  document  that  is  submitted  to  the 
Office.  Additionally,  establishing  a 
chain  of  custody  may  involve  proving 
that  a  docimient  viewed  by  the  Office  is. 
in  fact,  the  same  document  executed  by 
the  signer. 

The  Office  can  only  authenticate  a 
document  to  the  extent  of  what  is 
contained  in  Office  records.  Office 
records  will  not  contain  any  of  the 
electronic  communications  between  the 
applicant  or  practitioner  filing  a 
document  and  a  third  party.  For 
example,  the  Office  cannot  authenticate 
from  its  records  a  dociunent  (e.g.,  a 
§  1.132  affidavit)  prepared  by  a  third 
party  and  including  a  third  party 
signature  that  was  submitted  to  an 
applicant  or  practitioner  electronically 
for  resubmission  to  the  Office.  Under 
these  circumstances,  the  applicant  or 
practitioner  would  need  to  be  concerned 
about  both  establishing  a  chain  of 
custody  to  address  alteration  and  any 
attempted  repudiation  by  a  third  party, 
of  his  or  her  electronic  signature.  In 
establishing  the  authenticity  of  a 
document,  the  applicant  or  practitioner 
would  be  attempting  to  show  that  the 
date  of  execution  of  the  document  is 
earlier  than  the  date  of  submission  to 
the  Office,  and  the  document  was 
unaltered  from  that  earlier  date  until  its 
submission  to  the  Office.  A  chain  of 
custody  would  need  to  be  shown  and 
proven.  Therefore,  electronically  created 
documents  may  require  additional 
procedures  over  what  may  be  required 
for  a  document  signed  with  an  ink 
signature  to  address  chain  of  custody 
and  alteration  issues.  In  addition,  there 
must  be  procedures  in  place  to  address 
the  issue  that  the  particular  document 
preparation  software  may  have 
undergone  frequent  changes.  Different 
versions  of  the  same  software  program 
may  store  and  display  the  document,  as 
well  as  comments  and  changes  to  the 
document,  differently,  which  gives  rise 
to  issues  concerning  alteration  of  the 
document.  Accordingly,  applicants  and 
practitioners  must  be  cognizant  of  these 
issues  of  changed  document  appearance 
and  content  and  take  appropriate  steps 
to  ensure  that  their  records,  if  in 
electronic  form,  can  be  rendered  and 
authenticated  at  some  later  time  as 
being  the  unaltered  electronically 
signed  original  document. 

Paragraph  1.4(d)(l)(iv)(A)  defines  who 
can  insert  an  electronic  signatiue  into 
an  electronically  created  document.  The 
proposed  rule  Change  requires  that  the 
signer  "personally  insert"  his  or  her 
electronic  signature  by  use  of  numbers 
and/or  letters,  with  punctuation  and 
spaces.  To  make  the  identity  of  the 
signer  self-evident,  the  same  electronic 
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signature  should  be  utilized  each  time, 
with  variations  of  the  signatiue  being 
avoided.  The  signer  should  review  any 
indicia  of  identity  of  the  signer  in  the 
body  of  the  document  including  any 
printed  or  typed  name  and  registration 
niunber,  to  ensure  that  the  indicia  of 
identity  is  consistent  with  how  the 
document  is  signed.  Knowingly 
adopting  an  electronic  signature  of 
another  is  not  permitted.  The 
"personally  insert"  requirement  is  met 
by  the  signer  directly  typing  his  or  her 
electronic  signature  on  a  keyboard.  This 
requirement  is  not  met  when  a  first 
person  types  the  electronic  signature  of 
a  second  person,  upon  receiving  only  a 
general  instruction  froin  the  second 
person  to  insert  the  second  person's 
signature.  A  person  physically  unable  to 
use  a  keyboard,  however,  may,  while 
simultaneously  reviewing  the  document 
for  signatuire.  direct  another  person  to 
press  the  appropriate  keys  to  form  the 
simature. 

Paragraph  1.4(d)(l)(iv)(A)  defines  the 
content  of  an  electronic  signatiire.  The 
Office  proposes  to  adopt  a  standard  of 
numbers  and/or  letters,  with 
punctuation  and  spaces  as  the  electronic 
signature,  which  must  be  placed 
between  two  forward  slashes  to  be 
consistent  with  the  international 
standard  and  to  build  upon  the 
experience  gained  with  this  standard  in 
the  Trademarks  section  of  the  office.  See 
PCT  Annex  F,  section  3.3.2.  The 
electronic  signatiu«  between  two 
forward  slashes  cannot  contain  any 
additional  forward  slashes.  This 
standard  can  be  met  with  any  standard 
personal  computer  (PC)  and  keyboard. 
The  Office  also  recognizes  that  many 
practitioners  sign  their  name  with  the 
numb»  character  (#)  as  part  of  his  or 
her  registration  number.  The  use  of  the 
number  character  (#)  as  part  of  the 
registration  number  would  be  permitted 
but  not  otherwise,  such  as  utilization  of 
a  customer  number  as  the  signature. 
Other  non-text  characters  would  not  be 
permitted,  as  a  typed  symbol  in  one  font 
may  vary  when  viewed  in  a  different 
font  [e.g.,  the  code  for  the  euro  currency 
symbol  in  one  font  produces  a  different 
currency  symbol  when  viewed  in 
another  ^ont). 

The  Office  recognizes  that  periods, 
commas,  and  hyphens  are  often  found 
in  names  and  will  therefore  be  found  in 
many  signatures.  Appropriate 
punctuation  and  spaces  may  be  used 
.with  numbers  and  letters,  not  in  place 
of  numbers  and  letters  in  a  signature. 
Hence,  the  use  of  appropriate 
pimctuation  and  spaces  with  letters  and 
numbers  would  be  permitted  [e.g., 
periods,  commas  and  hyphens).  A 
signature  of  only  punctuation  marks 


ordinarily  dc  es  not  identify  any  person, 
and  would  b ;  improper.  Also, 
punctuation  [narks,  such  as  question 
marks  (e.g.,  /???/),  are  often  utilized  to 
represent  the  intent  not  to  sign  a 
dociunent  an  d  would  be  improper. 

To  avoid  p  recessing  delays,  tne  Office 
needs  to  reac  ily  determine  whether  a 
dociunent  ha  i  been  signed.  The  filing  of 
a  docimient  (  oes  not  imply  that  the 
document  hais  been  signed.  The  Office 
does  not  want  to  investigate  as  to 
whether  a  mjxk  (e.g.,  extraneous  marks 
or  a  non-pen  lanent  ink  presentation  of 
a  name)  com  )rises  a  signature. 
Therefore,  th  5  Office  will  only  interpret 
the  data  pres  inted  between  forward 
slashes  as  an  electronic  signature. 
Hence,  docui  aents  intended  to  be 
unsigned  she  uld  be  very  clear  that  any 
data  presente  d  between  forward  slashes 
is  not  intendi  d  to  be  a  signature. 

Similarly,  ]  tresentation  of  just 
numbers  and]  letters  in  an  electronically 
produced  document  without  forward 
slashes  will  Ue  treated  under  this  paul  as 
an  unsigned  document.  Script  fonts  are 
not  permitted  for  any  portion  of  a 
document,  which  would  include  a  name 
typed  in  a  siaiature  area.  See 
§1.52(b){2)(ia.  Accordingly, 
presentation  of  a  typed  name  without 
the  required  Slashes  even  in  a  script  font 
does  not  present  the  proper  indicia 
manifesting  ai  intent  to  sign  and  will 
not  be  accepted  as  an  electronic 
signature.      I 

Paragraph  id)(l){iv)(A)  requires  the 
signer's  actus  name  be  used  except  as 
provided  in  paragraph  (d)(l)(iv)(B), 
where  an  electronic  signature  is  used 
that  differs  from  the  actual  name  of  the 
signer.  Whera  an  electronic  signature  is 
not  the  signers  actual  name,  the  actual 
name  must  be  printed  or  typed  and 
clearly  indica  ted  as  the  signer's  actual 
name.  The  us  3  of  lower  case  and  capital 
letters  is  peniitted  except  that  the 
family  name  inust  be  entirely 
capitalized  with  no  other  names  entirely 
capitalized.  A  middle  initial  if 
capitalized  and  presented  with  a  period 
to  identify  it  as  cm  abbreviation  is 
permitted.  A  person  with  an  electronic 
signature  thai  includes  both  a  single 
character  family  name  and  at  least  one 
other  single  character  name  must 
provide  an  electronic  signature  with  cdl 
single  character  names  other  than  the 
family  name  in  non-capital  letters. 
Titles  may  be  used  with  the  signer's 
name  and  can  be  placed  within  or  after 
the  slash  mari  cs.  When  the  last  name  is 
given  first  it  v  rill  be  presumed  to  be 
followed  by  a  first  name  before  any 
middle  name,  Similarly,  when  a  last 
name  is  given  last  it  will  be  presumed 
that  the  first  t  ame  will  precede  a 


middle  name 


Where  two  or  more 


multiple  character  names  are 
capitalized,  the  Office  will  need  to 
inquire  as  to  which  is  the  last  name. 

"To  accommodate  as  many  varieties  of 
names  as  possible  a  signer  may  select 
any  combination  of  letters  and/or 
numbers  for  his  or  her  signature  under 
§  1.4(d)(l)(iv)(A).  A  signature  that  is  the 
actual  name  of  the  signer  need  not  be 
accompanied  by  a  t)rped  or  printed 
name.  Accordingly,  the  absence  of  a 
printed  or  typed  name  clearly  identified 
as  the  actual  name  of  the  signer  is  a 
representation  that  the  signature  is  the 
signer's  actual  name. 

The  Office  considered  accepting  an 
actual  name  as  a  signature  without 
requiring  that  the  order  of  names  be 
identified.  A  signature  of  an  actual 
name  has  been  found  by  the  Office 
insufficient  to  identify  the  signer.  For 
example,  some  people  routinely  sign 
with  his  or  her  last  (or  family)  name 
first.  Similarly,  for  people  with  first  and 
last  names  that  are  conunonly 
interchanged  as  first  and  last  names,  it 
may  not  be  self-evident  which  is  the 
given  name  and  which  is  the  family 
name.  A  printed  or  typed  copy  of  the 
signer's  name  immediately  below  the 
signatiu-e  often  will  have  the  same 
problem  of  which  is  the  family  name 
and  which  is  the  given  name. 

The  Office  considered  proposing  a 
standard  signature  format  such  as  family 
name  first,  followed  by  given  name.  A 
standard  signature  format  was  rejected 
because  it  would  not  aid  the  Office  in 
identifying  the  signer  of  a  docimient, 
particularly  where  the  format  is  not 
adhered  to  by  the  signer.  The  Office  is 
receiving  applications  and 
correspondence  for  other  patent-related 
matters  in  which  it  cannot  be 
determined  who  signed  the  document 
and/or  what  the  actual  name  of  the 
signer  is  because  either  the  order  of  the 
family  name  and  given  name  are 
unclear,  or  more  than  one  signer  has  the 
same  name.  Adopting  a  standard 
signature  format  would  not  make  it  any 
easier  for  the  Office  to  detect  in  many 
cases  when  the  order  of  family  name, 
given  name,  and  middle  name  are  in  a 
non-standard  order. 

In  the  following  discussion,  family 
name  is  intended  to  be  synonymous 
with  the  terms  "surname"  or  "last 
name"  in  the  customary  format  for 
European-American  names.  Similarly, 
given  name  is  intended  to  be 
synonymous  with  the  term  "first  name" 
in  the  customary  format  for  European- 
American  names.  Format  and  content  of 
a  signature  are  both  critical  because 
people  fi-om  different  countries 
throughout  the  world  have  different 
customs  for  signing  a  name,  e.g., 
reversing  the  order  of  family  (j.e. ,  last) 
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name  and  given  (i.e.,  first)  name. 
Current  rules  and  procedures  for  most 
communications  do  not  require 
applicants  and  practitioners  to  utilize 
any  format  for  the  signature.  A  person 
may  currently  use  a  signature  with  his 
or  her  family  name  as  the  first  name  or 
the  last  name  of  the  signature.  Further, 
it  is  common  for  a  person  to  abbreviate 
his  or  her  given  name  (e.g.,  William 
Jefferson  Louis,  as  W.  Jefferson  Louis), 
which,  if  signed  with  the  last  name  first, 
would  appear  as  a  middle  initial  (i.e., 
Louis  W.  Jefferson).  The  Office  is 
receiving  communications  from  people 
all  over  the  world  with  different 
signature  formats  and  the  Office  cannot 
readily  identify  the  family  name  and 
given  name  of  the  signer. 

This  lack  of  consistency  in  signing 
order  is  exacerbated  in  many  patent 
applications  because  a  person's  name 
may  appear  in  several  places  in  the 
record  of  an  application  in  a  different 
format  (e.g.,  first  name  and  last  name 
reversed)  in  each  occurrence.  In 
addition,  the  Office  has  found  at  least 
two  applicants  and/ or  practitioners  in 
•the  same  firm  with  the  given  and  family 
names  in  reverse  order  (e.g.,  first 
practitioner  is  Mitchell  Louis,  and  the 
second  practitioner  is  Louis  Mitchell). 
Signatures  have  been  found  with  the 
printed  or  typed  name  under  the 
signature  appearing  as  the  reverse  of  the 
signature  (e.g.,  /Louis  Mitchell/  with 
Mitchell  Louis  typed  immediately 
underneath).  In  view  of  the  differing 
customs  for  the  order  of  signing  names, 
the  Office  is  frequently  unable  to 
ascertain  the  identity  of  the  signer  (e.g., 
in  the  example  given,  is  Louis  Mitchell 
or  Mitchell  Louis  the  signer).  The 
identity  of  the  signer  is  not  self-evident 
in  applications  with  applicants  and/or 
practitioners  that  have  reversed  versions 
of  the  same  names,  and  when  the  order 
of  names  in  a  signature  is  the  reverse 
order  in  the  adjacent  printed/typed 
version  of  the  signer's  name.  This  often 
results  in  confusion  in  the  Office,  and 
later  in  the  public  when  reviewing 
Office  records,  as  to  the  actual  name  and 
identity  of  the  signer  of  a  document  or 
a  patentee  when  an  application  is 
issued. 

To  avoid  confusion  as  to  whether  a 
registered  practitioner  is  relying  on  his 
or  her  registration  for  signing  a 
document,  §  1.4(d)(l)(iv)(A)  recites  that 
a  practitioner  signing  pursuant  to 
§§  1.33(b)(1)  or  1.33(b)(2)  of  this  part 
must  place  his  or  her  complete  name,  as 
registered,  and  his  or  her  registration 
number,  with  or  immediately  adjacent 
his  or  her  electronic  signature.  A 
number  character  (#)  may  only  be  used 
in  a  signature  if  it  is  prior  to  a 
practitioner's  registration  number  that  is 


part  of  the  electronic  signature.  When  a 
practitioner  is  signing  as  an  assignee,  or 
as  an  applicant  (inventor)  pursuant  to 
§§  1.33(b)(3)  or  1.33(b)(4),  a  registration 
nvunber  is  not  required  but  may  be 
supplied. 

Tne  requirement  that  an  electronic 
signature  for  practitioners  be 
accompanied  by  an  identification  of  the 
family  name,  and  registration  niunber,  is 
consistent  with  Article  9(1)  of  the  Patent 
Law  Treaty  (June  1,  2000)  (PLT). 

Paragraph  1.4(d)(l)(iv)(B)  recites  the 
requirements  for  when  a  signer  uses  an 
electronic  signatxire  that  is  not  the 
person's  actual  name.  The  Office 
expects  that  where  persons  do  not  sign 
with  their  actual  name  it  is  because  they 
are  using  an  e-signatiure  that  is  the 
normal  e-signature  for  that  person  and 
not  something  that  is  employed  to 
obfuscate  or  misidentify  the  signer. 
Where  the  e-signature  is  not  the  actual 
name  because  the  signer  is  using  the 
signer's  normal  e-signature,  the  actual 
name  must  be  presented  in  printed  or 
typed  form  with  the  last  name  in 
capitals.  The  printed  or  typed  name 
must  be  clearly  identified  as  the  actual 
name.  To  accommodate  as  many 
signatures  as  possible,  a  signer  may 
select  any  combination  of  letters  and/ or 
numbers  for  his  or  her  signature.  The 
flexibility  in  selecting  combinations  of 
letters  and/or  numbers  for  signatures 
means  that  the  identity  of  the  signer 
may  not  be  clear  fi-om  the  signatiu-e  if 
it  is  not  an  actual  name.  For  example, 
a  collection  of  letters/numbers  when 
presented  for  the  first  time  without  a 
full  printed  or  typed  name  that  does  not 
appear  to  be  a  person's  name  (e.g.. 
/123456XYZ/)  does  not  identif\'  any 
person  as  the  signer.  This  is  so  even 
where  the  signer  has  submitted  a 
previous  document  with  such  signature 
and  an  additional  identification  of  the 
actual  name  of  the  signer.  Similarly, 
where  the  signature,  because  it  is  not 
the  signer's  actual  name,  appears  to 
represent  an  identifiable  person  with  a 
name  different  in  some  respects  from 
those  persons  authorized  to  sign  and 
who  are  of  record  in  an  application,  the 
name  of  the  signer  in  the  signature  alone 
would  not  be  sufficient  to  identify  the 
signer. 

Paragraph  1.4(d)(l)(iv)(B)  requires 
that  where  the  signer's  usual  electronic 
signature  is  not  the  signer's  actual  name, 
the  signer  must  provide  his  or  her  actual 
name  by  printing  or  typing  the  actual 
name  and  clearly  identifying  it  as  such. 
The  signer  must  further  identify  in  the 
printed  or  typed  actual  name  the 
signer's  family  name  by  entirely 
capitalizing  only  the  family  name. 
These  requirements  are  consistent  with 
PLT  Rule  9.  Registered  practitioners 


signing  pursuant  to  §§  1.33(h)(1)  or 
1.33(b)(2)  of  this  part,  or  where  the 
signer  otherwise  (e.g.,  to  distinguish  two 
practitioners  with  the -same  name) 
includes  a  registration  number  when  it 
is  not  required  by  rule,  should  provide 
the  registration  number  after  the 
signature,  or  the  printed  or  typed  name 
immediately  below  the  signature. 

A  typed  or  printed  name  in  the  body 
of  the  text  is  not  usually  self-identifying 
as  to  whether  it  is  the  signer's  actual 
name,  pr  even  the  name  of  some  other 
person.  A  clear  indication  that  it  is  the 
signer's  actual  name  is  necessary  to 
distinguish  it  from  the  other 
possibilities  where  the  signature  is  not 
the  actual  name  and  a  printed  or  typed 
name  has  not  been  supplied  with  the 
signature.  Similarly,  the  order  of  the 
names,  family  name,  given  name, 
middle  name  or  initial,  unless  supplied 
is  not  self-evident  from  the  printed  or 
typed  name  alone  so  the  order  must  be 
indicated  by_entirely  capitalizing  only 
the  family  name. 

The  office  strongly  suggests  that  each 
signer  use  a  signature  (electronic  or 
otherwise)  that  has  his  or  her  full  name 
including  full  middle  name.  The  Office 
recommends  that  registered 
practitioners  use  their  full  name  under 
which  they  are  registered  and  always 
include  their  registration  number  with 
the  signature  or  with  the  hand-written 
or  typed  name  that  accompanies  a 
signature.  Examples  of  proper  and 
improper  signatures  will  be  posted  on 
the  Office's  Internet  Web  site. 

Paragraph  1.4(h)  proposes  jequiring  a 
ratification  or  confirmation  of  a 
signature,  such  as  where  the  Office  has 
reasonable  doubt  as  to  the  authenticity 
(veracity)  of  the  signature.  The  Office 
may  additionally  inquire  in  regard  to  a 
signature  simply  to  identify  the  signer 
and  clarify  the  record  where  the  identity 
of  the  signer  is  unclear.  The  inquiries 
concerning  the  authenticity  (veracity)  of 
a  signature  are  consistent  with  PLT 
Article  8(4)(c)  and  Rules  7(4),  15(4). 
16(6),  17(6),  and  18(4).  An  example  of 
when  ratification  or  confirmation  of  a 
signature  may  be  required  is  when  there 
are  variations  in  a  signature  or 
whenever  a  name  in  an  e-signature  is 
not  exactly  the  same  as  the  name 
indicated  as  an  inventor,  or  a 
practitioner  of  record.  Hence,  whatever 
signature  is  adopted  by  a  signer,  that 
signature  should  be  consistently  used 
on  all  documents.  Also  addressed  is  the 
treatment  of  variations  in  a  signature 
when  a  printed  or  typed  name 
accompanies  the  e-signature  but  the 
identity  of  the  signer  is  unclear.  In  such 
cases,  the  Office  may  require  ratification 
or  confirmation  of  a  signature. 
Ratification  or  confirmation  alone  does 
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not  provide  a  means  for  changing  the 
name  of  a  signer.  For  example,  when  an 
inventor  changes  her/his  name  and  the 
inventor  desires  to  change  her/his  name 
in  the  application,  such  change  must  be 
accompanied  by  a  petition  under 
§  1.182.  See  Manual  of  Patent 
Examining  Procedure  %b05.04{c)  (8th. 
ed.  2001)  (Rev.  1.  Feb.  2003)  (MPEP). 

The  Office  is  proposing  to  treat  failure 
to  follow  the  format  and  content  of  a 
standard  signature  as  an  imsigned 
document.  Treating  the  documents  as 
being  unsigned  could  have  varying 
results  dependent  on  the  nature  of  the 
document.  For  example,  in  new 
applications,  treating  an  oath  or 
declaration  as  an  unsigned  oath  or 
declaration  could  result  in  the 
imposition  of  a  surcharge.  See 
%  1.53(f)(1).  Other  correspondence  could 
be  treated  under  the  procedures  for 
unsigned  amendment  docimients  set 
forth  in  MPEP  §§  714.01  and  714.01(a). 

As  previously  indicated,  the  Office  is 
requesting  comments  on  the  alternative 
of  requiring  labeling  the  order  of  names 
in  a  signature  in  place  of  the  proposed 
rule  requiring  capitalization  of  the 
entire  family  name. 

Section  1.6:  Section  1.6(d)(4)  is 
proposed  to  be  amended  to  provide  that 
black  and  white  drawings  in  patent 
applications  may  be  transmitted  to  the 
Office  by  facsimile  in  order  to  provide 
more  flexibility  to  applicants  for  filing 
individual  papers  in  applications  that 
contain  drawings.  Drawings  are  now 
permitted  to  be  transmitted  to  the  Office 
by  facsimile  when  accompanied  by 
payment  of  the  issue  fee,  and  drawings 
received  by  facsimile  have  been  of  an 
acceptable  quality.  See  Payment  of  the 
Issue  Fee  and  Filing  Related 
Correspondence  by  Facsimile,  1254  Ojf. 
Gaz.  Pat.  Office  91  (Jan.  15,  2002). 
Although  the  rules  of  practice  will  now 
permit  the  submission  of  black  and 
white  drawings  by  facsimile, 
photographs  or  drawings  with  detail 
should  not  be  transmitted  by  facsimile. 
Furthermore,  color  drawings  must 
continue  to  be  hand-carried  or  mailed  to 
the  Office  instead  of  being  transmitted 
by  facsimile.  In  addition,  the  Office  will 
publish  drawings  that  are  received  as 
long  as  they  can  be  scanned,  and  will 
not,  in  general  require  replacement 
drawings  to  replace  drawings 
transmitted  by  facsimile,  even  if  the 
facsimile  transmission  process  results  in 
the  drawings  being  less  sharp  than  the 
original  drawings. 
.   Section  1.6(e)  is  proposed  to  be 
removed  and  reserved  because  the 
provisions  of  §  1.6(e)  are  deemed  more 
appropriately  placed  in  §  1.10.  This  is 
because  the  "Express  Mail"  provisions 
of  §  1.10  are  the  only  means  by  which 


correspondence  can  be  accorded  a  filing 
date  other  tlan  the  actual  date  of  receipt 
in  the  Offic^.  Thus,  the  provisions  of 
§  1.6(e)  are  proposed  to  be  transferred  to 
§  1.10  alondwith  some  changes. 
Proposed  §1. 10(g)  and  (h)  specifically 
address  situations  in  which  "Express 
Mail"  is  returned  or  refused  by  the     I 
United  States  Postal  Service  (USPS).  "^ 
Proposed  §  |.10(i)  is  similar  to  §  1.6(e) 
and  addressfes  situations  where  there  is 
a  designated  interruption  or  emergency 
in  "Express  JMail"  service. 

Section  IJB:  Section  1.8(a)  is  proposed 
to  be  amend  ed  to  clarify  that  the 
provisions  c  f  this  section  do  not  apply 
to  time  peril  ids  or  situations  set  forth  in 
sections  tha  have  been  expressly 
excluded  fr(  m  §  1.8  as  well  as  situations 
enumerated  in  §  1.8(a)(2). 

Section  1.  )(b)  is  also  proposed  to  be 
amended  to  permit  notifying  the  Office 
of  a  previou  i  mailing,  or  transmitting,  of 
corresponde  nee,  when  "a  reasonable 
amount  of  ti  me  has  elapsed  ft-om  the 
time  of  mail  ng  or  transmitting  of  the 
corresponde  tice." 

Section  1.  J(b)  is  also  proposed  to  be 
amended  to  make  it  clear  that  it  is  not 
the  reexamination  proceeding  which  is 
concluded  iJnder  §§  1.550(d)  or  1.957(b), 
but  rather  th  s  prosecution  of  the 
reexaminatii  in.  See  the  discussion  as  to 
the  amendra  ent  of  §  1.550  for  the 
rationale  for  this  change. 

It  is  furthe  r  proposed  that  §  1.8(b)  be 
revised  to  m  Dre  appropriately  set  forth 
the  §  1.957(c )  consequences  of  a  failure 
to  respond  i;  i  an  inter  partes 
reexaminatii  in. 

The  propo  sed  amendment  to  §  1.8(a) 
is  to  clarify  1  hat  the  list  enumerated  in 
§  1.8(a)(2)  is  not  exhaustive.  Provisions 
of  §  1.8  also  io  not  apply  to  the  time 
periods  or  si  tuations  set  forth  in 
sections  thai  have  been  explicitly 
excluded  fro  m  §  1.8.  For  example, 
provisions  o '  §  1.8(a)  do  not  apply  to 
time  periods  and  situations  set  forth  in 
§§  1.217(e)  a  ad  1.703(f)  because  the 
exceptions  a  re  provided  explicitly  in 
§  1.217(e),  "I  t]he  provisions  of  §  1.8  do 
not  apply  to  the  time  periods  set  forth 
in  this  sectic  n"  and  §  1.703(f),  "(tjhe 
date  indicatf  d  on  any  certificate  of 
mailing  or  tr  msmission  under  §  1.8 
shall  not  be  aken  into  account  in  (a 
patent  term  i  idjustment]  calculation." 

Recently,  i  nany  applicants  had 
experienced  substantial  delays  in 
delivery  of  t  leir  correspondence  by  the 
USPS  to  the  Dffice.  These  applicants 
did  not  wis!  to  wait  until  the 
application  :  s  held  to  be  abandoned 
before  notify  ing  the  Office  of  the 
previous  ma  ling,  or  transmitting,  of  the 
corresponde  ice  and  supplying  a 
duplicate  co  jy  of  the  correspondence 


and  requisite  statement  in  accordance 
with  §  1.8(b)(3). 

Under  the  proposed  amendment  to 
§  1.8(b),  in  the  event  that 
correspondence  is  considered  timely 
filed  by  being  mailed  or  transmitted  in 
accordance  with  §  1.8(a),  but  not 
received  in  the  Office  after  a  reasonable 
amount  of  time  has  elapsed  (e.g.,  more 
than  one  month  from  the  time  the 
correspondence  was  mailed),  the 
applicants  would  not  be  required  to 
wait  until  the  end  of  the  maximum 
extendable  period  for  reply  set  in  a  prior 
Office  action  (for  the  Office  to  hold  the 
application  to  be  abandoned)  before 
informing  the  Office  of  the  previous 
submitted  correspondence  and 
supplying  a  duplicate  copy  and 
requisite  statement.  Thus,  filing  a 
petition  to  withdraw  the  holding  of 
abandonment  would  not  be  necessary  in 
such  circumstance.  The  proposed 
amendment  to  §  1.8(b)  would  provide 
applicants  an  expedited  procedure  in 
resolving  substantial  delayed  mail 
problems. 

Before  notifying  the  Office  of  a 
previously  submitted  correspondence 
that  is  not  received  by  the  Office, 
applicants  are  encouraged  to  check  the 
Patent  Application  Information 
Retrieval  (PAIR)  System  (which  can  be 
accessed  over  the  Office's  Internet  Web 
site  at  http://pair.uspto.gov)  to  see  if  the 
correspondence  has  been  entered  into 
the  application  file.  The  PAIR  system  is 
a  system  which  enables  applicants  to 
access  the  Office's  electronic  records  for 
a  patent  application  or  patent.  Private 
PAIR  is  available  to  applicants  who 
have  a  customer  niunber  associated  with 
the  correspondence  address  for  an 
application  and  who  have  acquired  the 
access  software  (Entrust  Direct  Software 
and  a  PKI  certificate).  Applicants  may 
contact  the  Electronic  Business  Center 
(EBC)  at  (703)  305-3028  for  more 
information  on  PAIR. 

The  proposal  that  §  1.8(b)  be  revised 
to  more  appropriately  set  forth  the 
§  1.957(c)  consequences  of  a  failiue  to 
respond  in  an  inter  partes 
reexamination  is  necessary  to  clarify 
that  the  inter  partes  reexamination 
prosecution  is  neither  terminated  nor 
concluded  where  the  patent  owner  fails 
to  timely  respond  to  an  Office  action, 
and  claims  in  the  proceeding  remain 
patentable.  Rather,  an  Office  action  is 
issued  to  thereby  permit  the  third  party 
requester  to  challenge  the  claims  found 
patentable.  As  set  forth  in  §  1.957(c), 
"[i]f  claims  are  found  patentable  and  the 
patent  owner  fails  to  file  a  timely  and 
appropriate  response  to  any  Office 
action  in  an  inter  partes  reexamination 
proceeding,  further  prosecution  will  be 
limited  to  the  claims  found  patentable  at 
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the  time  of  the  failure  to  respond,  and 
to  any  claims  added  thereafter  which  do 
not  expand  the  scope  of  the  claims 
which  were  found  patentable  at  that 
time"  (emphasis  added).  The  proposed 
revision  accordingly  would  apply  the 
§  1.8(b)  remedy  to  an  inter  partes 
reexamination  prosecution  which  has 
been  limited  as  to  further  prosecution 
imder  §  1.957(c).  In  addition,  the 
amendment  is  intended  to  apply  to  the 
§  1.957(a)  situation  where  the  third 
party  requester  files  an  untimely 
comment,  notice  of  appeal  or  brief  in  an 
inter  partes  reexamination,  and  the 
paper  would  thus  be  refused 
consideration  (to  thereby  limit  the 
requester's  prosecution)  if  not  for  the 
operation  of  the  §  1.8(b)  remedy. 

Section  1.10:  Section  1.10  is  proposed 
to  be  amended  to  add  paragraphs  (g), 
(h),  and  (i)  to  address  the  effects  of 
interruptions  or  emergencies  in  USPS 
"Express  Mail"  service.  For  example, 
Friday,  November  16,  2001,  the  USPS 
issued  a  memorandum  temporarily  and 
immediately  suspending  "Express  Mail" 
service  to  Washington  DC  zip  codes 
202xx  through  205xx.  The  suspension 
included  service  to  the  zip  code  for 
certain  correspondence  mailed  to  the 
Office  (20231). 

Applicants  frequently  rely  on  the 
benefits  under  §  1.10  to  obtain  a 
particular  filing  date  for  a  new 
application.  The  filing  date  accorded  to 
an  application  is  often  critical.  For 
example,  applicants  who  do  not  file 
their  applications  in  the  United  States 
within  one  year  fi-om  when  their 
invention  was  first  described  in  a 
printed  publication  or  in  public  use  or 
on  sale  in  this  country  are  not  entitled 
to  a  patent.  [See  35  U.S.C.  102(b)). 
Furthermore,  to  be  able  to  claim  the 
benefit  of  a  provisional  application  or  to 
claim  priority  to  a  foreign  application, 
the  nonprovisional  application  claiming 
benefit  or  priority  must  be  filed  within 
one  year  from  the  filing  of  the 
provisional  application  or  foreign 
application,  respectively.  Therefore,  the 
means  by  which  applicants  may  remedy 
the  effects  of  an  interruption  or 
emergency  in  USPS  Express  Mail 
service  which  has  been  so  designated  by 
the  Director  should  be  specifically 
addressed  in  the  rules  of  practice. 

The  Office  published  a  notice  on 
October  9,  2001,  that  provides  guidance 
in  the  situations  in  which  a  post  office 
refuses  to  accept  the  deposit  of  mail  for 
delivery  by  "Express  Mail"  Service  and 
situations  in  which  "Express  Mail"  is 
deposited  into  an  "Express  Mail"  drop 
box  and  given  an  incorrect  "date-in." 
See  United  States  Postal  Service 
Interruption  and  Emergency,  1251  Off. 
Gaz.  Pat.  Office  55  (Oct.  9,  2001).  The 


procediu-e  for  where  the  USPS  refuses  to 
accept  the  deposit  of  mail  for  delivery 
by  "Express  Mail"  as  contained  in  the 
notice,  however,  has  not  been 
incorporated  into  the  rules  of  practice. 

The  Offices's  existing  fi-amework  to 
address  postal  emergencies  is  detailed 
in  §  1.6(e),  "Interruptions  in  U.S.  Postal 
Service."  Section  1.6(e)  provides  that  if 
interruptions  or  emergencies  in  the 
USPS  which  have  been  so  desi^ated  by 
the  Director  occur,  the  Office  will 
consider  as  filed  on  a  particular  date  in 
the  Office  any  correspondence  which  is: 
(1)  Promptly  filed  after  the  ending  of  the 
interruption  or  emergency;  and  (2) 
accompanied  by  a  statement  indicating 
that  the  correspondence  would  have 
been  filed  on  that  particular  date  if  it 
were  not  for  the  designated  interruption 
or  emergency  in  the  USPS. 

The  provisions  of  §  1.6(e)  are  more 
appropriate  in  §  1.10  since  "Express 
Mail"  is  the  only  means  by  which 
correspondence  can  be  accorded  a  filing 
date  other  than  the  actual  date  of  receipt 
in  the  Office.  Thus,  the  provisions  of 
§  1.6(e)  are  proposed  to  be  transferred  to 
§  1.10  along  with  some  changes. 
Proposed  §  1.10(g)  and  (h)  specifically 
address  situations  in  which  "Express 
Mail"  is  returned  or  refused  by  the 
USPS.  Proposed  §  1.1 0(i)  is  similar  to 
§  1.6(e)  and  addresses  situations  where 
there  is  a  designated  interruption  or 
emergency  in  "Express  Mail"  service. 

Section  §  1.10(g)  is  proposed  to  be 
added  to  provide  that  any  person  who 
attempts  to  file  correspondence  by 
"Express  Mail"  that  was  returned  by  the 
USPS  may  petition  the  Director  to 
consider  the  correspondence  as  filed  on 
a  particular  date  in  the  Office.  The 
petition  must  be  filed  promptly  after  the 
person  becomes  aware  of  the  return  of 
the  correspondence  and  the  number  of 
the  "Express  Mail"  mailing  label  must 
have  been  placed  on  the  paper(s)  or 
fee(s)  that  constitute  the  correspondence 
prior  to  the  original  mailing  by  "Express 
Mail."  The  petition  must  also  include 
the  original  correspondence  or  a  copy  of 
the  original  correspondence  showing 
the  number  of  the  "Express  Mail" 
mailing  label  thereon  and  a  copy  of  the 
"Express  Mail"  mailing  label  showing 
the  "date-in."  Furthermore,  the  petition 
must  include  a  statement,  which 
establishes  to  the  satisfaction  of  the 
Director,  the  original  deposit  of  the 
correspondence  and  that  the 
correspondence  or  the  copy  is  the 
original  correspondence  or  a  true  copy 
of  the  correspondence  originally 
deposited  with  the  USPS  on  the 
requested  filing  date. 

Section  1.10(h)  is  proposed  to  be 
added  to  provide  that  any  person  who 
attempts  to  file  correspondence  by 


"Express  Mail"  that  was  not  accepted  by 
the  USPS  may  petition  the  Director  to 
consider  the  correspondence  as  filed  on 
a  particular  date  in  the  Office.  The 
petition  must  be  filed  promptly  after  the 
person  becomes  aware  of  the  refusal  of 
the  correspondence  and  the  number  of 
the  "Express  Mail"  mailing  label  must 
have  been  placed  on  the  paper(s)  or 
fee(s)  that  constitute  the  correspondence 
prior  to  the  attempted  mailing  by 
"Express  Mail."  The  petition  must  also 
include  the  original  correspondence  or 
a  copy  of  the  original  correspondence 
showing  the  number  of  the  "Express 
Mail"  mailing  label  thereon.  In  addition, 
the  petition  must  include  a  statement  by 
the  person  who  originally  attempted  to 
deposit  the  correspondence  with  the 
USPS  which  establishes,  to  the 
satisfaction  of  the  Director,  the  original 
attempt  to  deposit  the  correspondence 
cmd  that  the  correspondence  or  the  copy 
is  the  original  correspondence  or  a  true 
copy  of  the  correspondence  originally 
attempted  to  be  deposited  with  the 
USPS  on  the  requested  filing  date. 

Section  1.10(ij  is  proposed  to  be 
added  to  provide  that  any  person 
attempting  to  file  correspondence  by 
"Express  Mail"  who  was  imable  to 
deposit  the  correspondence  with  the 
USPS  due  to  an  interruption  or 
emergency  in  "Express  Mail"  service 
which  has  been  so  designated  by  the 
Director,  may  petition  the  Director  to 
consider  such  correspondence  as  filed 
on  a  particular  date  in  the  Office.  This 
material  is  proposed  to  be  transferred 
from  §  1.6.  The  petition  must  be  filed  in 
a  manner  designated  by  the  Director 
promptly  after  the  person  becomes 
aware  of  the  designated  interruption  or 
emergency  in  "Express  Mail"  service. 
The  petition  must  also  include  the 
original  correspondence  or  a  copy  of  the 
original  correspondence,  and  a 
statement  which  establishes,  t6  the 
satisfaction  of  the  Director,  that  the 
correspondence  would  have  been  ^ 

deposited  with  the  USPS  but  for  the 
designated  interruption  or  emergency  in 
"Express  Mail"  service,  and  that  the 
correspondence  or  copy  of  the 
correspondence  is  the  original 
correspondence  or  a  true  copy  of  the 
correspondence  originally  attempted  to 
be  deposited  with  the  USPS  on  the 
requested  filing  date. 

Proposed  §  l.lO(i)  requires  the 
Director  to  designate  an  interruption  or 
emergency  in  "Express  Mail"  service.  It 
is  envisioned  that  in  the  notice 
designating  the  interruption  or 
emergency  the  Director  would  provide 
guidance  on  the  manner  in  which 
petitions  under  proposed  §  l.lO(i) 
should  be  filed.  This  is  similar  to  what 
occurred  when  "Express  Mail"  was 
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suspended  in  November  of  2001,  when 
applicants  were  advised  that  if  the 
USPS  refused  to  accept  correspondence 
for  delivery  to  the  Office  by  "Express 
Mail"  they  should  mail  the 
correspondence  by  registered  or  first 
class  mail  with  a  statement  by  the 
person  who  originally  attempted  to 
deposit  the  correspondence  with  the 
USPS  by  "Express  Mail; " 

Section  1.14:  Section  1.14(h)(1)  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(g)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §1.17. 

Section  1.17:  Section  1.17  is  proposed 
to  be  amended  to  adjust  petition  fees  to 
more  accurately  reflect  the  Office's  cost 
of  treating  petitions.  The  petitions 
whose  fees  are  currently  provided  for  in 
§  1.17(h)  are  outside  the  scope  of  the 
usual  processing  of  patent  application.^ 
provided  for  in  35  U.S.C.  41(a)  and  (b). 
The  Office  is  directed  by  35  U.S.C.  41(d) 
to  set  fees  for  services  not  set  under  35 
U.S.C.  41(a)  or  (b)  so  as  to  recover  the 
average  costs  of  performing  the 
processing  or  service. 

The  Office  has  conducted  an  activity- 
based-accounting  cost  (ABC)  analysis  of 
the  Office's  cost  of  treating  the  various 
petitions  enumerated  under  §1.1 7(h) 
based  on  current  practices  and  staffing 
costs.  The  Office  has  determined  that     ' 
the  petition  fee  set  forth  in  §  1.17(h) 
does  not  recover  the  Office's  costs  of 
'treating  petitions  for  a  number  of  the 
types  of  petitions  enumerated  under 
§  1.17(h).  The  Office  has  also 
determined  that  there  is  a  significant    ' 
difference  in  the  Office's  costs  for 
treating  the  various  types  of  petitions 
enumerated  under  §  1. 17(h).  Therefore, 
the  Office  is  proposing  to  separate  the 
petitions  enumerated  iinder  §  1.17(h) 
into  three  groups,  and  to  charge  separate 
petition  fees  for  each  of  these  three 
groups  of  petitions,  which  petition  fees 
will  more  accurately  reflect  the  cost  of 
treating  petitions  in  these  three  groups. 

The  first  group  of  petitions  will  be 
covered  by  a  new  §  1.17(f),  which  will 
specify  a  petition  fee  of  $400.  The 
petitions  in  this  group  are:  (1)  Petitions 
under  §  1.53(e)  to  accord  a  filing  date; 
(2)  petitions  under  §  1.57(a)  to  accord  a 
filing  date;  (3)  petitions  under  §  1.182 
for  decision  on  a  question  not 
specifically  provided  for;  (4)  petitions 
under  §  1.183  to  suspend  the  rules;  (5) 
petitions  under  §  1.378(e)  for 
reconsideration  of  decision  on  petition 
refusing  to  accept  delayed  payment  of 
maintenance  fee  in  an  expired  patent; 
(6)  petitions  under  §  1.644(e)  in  an 
interference;  (7)  petitions  under 
§  1.644(f)  for  requesting  reconsideration 
of  a  decision  on  petition  in  an 
interference;  (8)  petitions  under 
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§  1.666(b)  foi  access  to  an  interference 
settlement  aj  reement;  (9)  petitions 
under  §  1.66i  ;(c)  for  late  filing  of  an 
interference  ;ettlement  agreement;  and 

(10)  petitioni  under  §  1.741(b)  to  accord 
a  filing  date  o  an  application  under 

§  1.740  for  63  tension  of  a  patent  term. 
Petitions  in  t  lis  first  group  require 
analysis  of  ci  implex  and  unique  factual 
situations  an  i  evidentiary  showings. 
Often  a  petit  on  in  this  group  will 
involve  an  is  sue  of  first  impression 
requiring  rev  iew  and  approval  of  a 
course  of  act  on  by  senior  Office 
officials. 

The  secon(   group  of  petitions  will  be 
covered  by  a  new  §  1.17(g),  which  will 
specif\'  a  pet  tion  fee  of  S200.  The 
petitions  in  t  lis  group  are:  (1)  Petitions 
under  §  1.12  or  access  to  an  assignment 
record;  (2)  p(  titions  under  §  1.14  for 
access  to  an  i  pplication:  (3)  petitions 
under  §  1.47  or  filing  by  other  than  all 
the  inventors  or  a  person  not  the 
inventor;  (4)  jetitions  under  §  1.59  for 
expungemen  of  information;  (5) 
petitions  unc  er  §  1.103(a)  to  suspend 
action  in  an  i  pplication;  (6)  petitions 
under  §  1.13(  (b)  to  review  requests  for 
extension  of  ime  when  the  provisions 
of  section  1.136(a)  are  not  available;  (7) 
petitions  unc  er  §  1.138(c)  to  expressly 
abandon  an  i  pplication  to  avoid 
publication;  8)  petitions  under  §  1.295 
for  review  of  refusal  to  publish  a 
statutory  inv  intion  registration;  (9) 
petitions  unc  er  §  1.296  to  withdraw  a 
request  for  pi  iblication  of  a  statutory 
invention  ref  istration  filed  on  or  after 
the  date  the  i  otice  of  intent  to  publish 
issued;  (10)  f  etitions  under  §  1.377  for 
review  of  dec  ision  refusing  to  accept 
and  record  pi  lyment  of  a  maintenance 
fee  filed  prio:  to  expiration  of  a  patent; 

(11)  petitions  under  §  1.550(c)  for  patent 
owner  reques  ts  for  extension  of  time  in 
ex  parte  reex  imination  proceedings; 

(12)  petitions  under  §  1.956  for  patent 
owner  reques  ts  for  extension  of  time  in 
inter  partes  r  texamination  proceedings; 

(13)  petitions  under  §  5.12  for  expedited 
handling  of  a  foreign  filing  license;  (14) 
petitions  unc  er  §  5.15  for  changing  the 
scope  of  a  lie  ;nse;  and  (15)  petitions 
under  §  5.25   or  a  retroactive  license. 
Petitions  in  t  lis  second  group  also 
require  analy  sis  of  factual  situations  and 
evidentiary  s  lowings;  however,  the 
factual  situat  ons  and  evidentiary 
showings  for  this  second  group  of 
petitions  ofte  i  fall  into  recognizable 
patterns.  On  )ccasion,  however,  a 
petition  in  th  s  second  group  will 
involve  an  isi  ue  of  first  impression 
requiring  rev  ew  and  approval  of  a 
course  of  acti  du  by  senior  Office 
officials. 

The  third  g  roup  of  petitions  will  be 
covered  by  §  1.17(h),  which  will 


continue  to  specify  a  petition  fee  of 
$130.  The  petitions  in  this  group  are:  (1) 
Petitions  imder  §  1.19(h)  to  request 
documents  in  a  form  other  than  that 
provided  in  this  part;  (2)  petitions  under 
§  1.84  for  accepting  color  drawings  or 
photographs;  (3)  petitions  under  §  1.91 
for-entry  of  a  model  or  exhibit;  (4) 
petitions  under  §  1.102(d)  to  make  an 
application  special;  (5)  §  1.313  to 
withdraw  an  application  from  issue;  and 
(6)  petitions  under  §  1.314  to  defer 
issuance  of  a  patent.  Petitions  in  this 
third  group  require  review  for 
compliance  with  the  applicable 
procedural  requirements,  but  do  not 
often  require  analysis  of  varied  factual 
situations  or  evidentiary  showings. 

Section  1.1 7(i)  is  proposed  to  be 
amended  to  provide  a  processing  fee  so 
that  replacement  drawings  submitted 
within  the  period  set  forth  in  §  1.215(a) 
can  be  included  in  any  patent 
application  publication.  This  will 
replace  the  current  requirement  for  a 
petition  fee  under  §  1.17(h)  for  the 
petition  under  §  1.182  which  is  required 
for  such  replacement  drawings  to  be 
accepted  for  inclusion  in  any  patent 
application  publication.  See  Drawings 
in  Patent  Application  Publications  and 
Patents.  1242  Off.  Gaz.  Pat.  Office  114 
(Jan.  16,  2001).  See  also  a  conforming 
amendment  to  §  1.215(a). 

Sections  1.17(1)  and  (m)  are  proposed 
to  be  revised  to  make  it  clear  that  the 
reexamination  proceeding  is  not 
terminated  under  §§  1.550(d)  or 
1.957(b),  but  rather  the  prosecution  of 
the  reexamination  is  concluded  under 
§§  1.550(d)  or  1.957(b).  See  the 
discussion  below  as  to  the  amendment 
of  §  1.550  for  the  rationale  for  this 
change. 

Section  1.19:  Section  1.19  is  proposed 
to  be  amended  to  clarify  that  copies  of 
documents  may  be  provided  in  whole, 
or  in  part,  in  electronic  image  form  at 
the  Office's  option.  Additionally, 
§  1.19(b)  is  proposed  to  be  amended  to 
provide  how  copies  of  Image  File 
Wrapper  (IFW)  contents  are  to  be 
.  charged.  Further,  it  is  proposed  to 
eliminate  the  seven-day  requirement  of 
§  1.19(b)(1)  for  processing  copy  requests, 
and  to  eliminate  the  phrase  "that  were 
submitted  in  electronic  form  on  a 
physical  media"  from  §  1.19(b)(3). 
Paragraphs  (g)  and  (h)  would  be  added 
to  provide  for  supplying  copies  of 
unscanned  documents  and  to  provide 
for  a  petition  to  obtain  copies  of 
documents  in  a  form  other  than 
provided  for  in  the  rules  of  practice. 

In  view  of  the  ever-increasing  (paper) 
submissions,  many  of  the  Office  official 
records  need  to  be,  and  are  going  to  be, 
stored  and  maintained  in  electronic 
form.  As  a  result  of  the  Office's 
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migration  to  electronic  storage  of 
documents,  especially  for  voluminous 
documents,  the  Office  proposes 
amending  §  1.19  to  reflect  that  the  Office 
may,  at  its  option,  provide  copies  of 
documents  where  the  copy  is  in 
electronic  form  on  compact  disc. 
Requests  for  voluminous  documents  can 
be  economically  provided  in  an 
expedited  time  frame  without  degrading 
service  to  other  users  if  copies  are 
furnished  on  compact  disc.  Requests  for 
documents  in  other  forms  that  would 
impair  service  to  other  users  would  be 
decided  on  a  case-by-case  basis  as 
provided  in  new  §  1.19(h). 

Section  1.1 9{b)  is  proposed  to  be 
amended  in  view  of  the  current 
migration  of  Office  records  from  paper 
file  wrappers  to  their  electronic  image 
equivalent  with  the  image  file  wrapper 
(IFW)  system  as  the  repository  of  official 
Office  records.  See  USPTO  Announces 
Prototype  of  Image  Processing,  1265  Off. 
Gaz.  Pat.  Office  87  (Dec.  17,  2002),  and 
See  Changes  To  Implement  Electronic 
Maintenance  of  Official  Patent 
Application  Records,  68  FR  38611  (June 
30,  2003).  The  instant  proposed  rule 
change  clarifies  how  copies  of  IFW 
contents  are  to  be  charged,  as  the 
current  rule  would  otherwise  not 
provide  a  way  for  the  public  to  obtain 
copies  given  the  absence  of  a  paper  file 
wrapper  for  the  Office  to  copy  when 
IFW  replaces  the  paper  file  wrapper  as 
the  source  of  copies. 

Sections  1.19ib)(l)  and  (2)  are 
proposed  to  be  amended  to  reflect  the 
change  to  IFW  from  paper  file  wrappers. 
Currently  when  documents  are 
submitted  to  the  Office  in  paper  or  on 
compact  disc,  copies  of  a  file  wrapper 
and  documents  contained  therein  may 
be  made  from  the  original  paper  or 
compact  disc  submission.  If  a  scanned 
image  is  used  to  make  copies  of  an 
application  as  originally  filed,  the 
scanned  image  corresponds  to  a  paper 
file  wrapper.  In  the  future,  there  will  be 
no  paper  file  wrapper  corresponding  to 
scanned  image  files  in  the  IFW  System. 
As  the  Office  uploads  its  records  to  the 
IFW  system,  the  instant  proposed 
change  will  permit  the  Office  to  supply 
to  the  public  copies  of  Office  documents 
directly  from  the  IFW  system  regardless 
of  format  and  media  of  the  initial 
submission  (e.g.,  paper,  electronic,  or 
compact  disc).  After  uploading  into 
IFW,  the  original  submission  may  not  be 
retained  or  be  in  an  easily  retrievable 
form  for  copying. 

The  existing  §§  1.19(b)(1)  and  (2)  do 
not  provide,  for  supplying  copies  of  the 
non-paper  portion  of  a  file  wrapper  (e.g., 
compact  discs).  Under  the  current 
practice,  for  example,  copies  of  compact 
discs  associated  with  a  file  wrapper 


must  be  ordered  under  existing 
§  1.19(b)(3)  and  are  not  provided  with 
an  order  under  existing  §§  1.19(b)(1)  or 
1.19(b)(2).  Nothing  in  these  proposed 
rule  changes  will  change  this  practice. 
Similarly,  any  materials  not 'in  the  IFW 
portion  of  a  file  wrapper  (e.g., 
blueprints,  microfiche,  and  video 
cassettes)  are  not  included  in  these 
current  sections  or  as  proposed  to  be 
amended.  To  the  extent,  however,  that 
documents  may  be  uploaded  from 
compact  discs  to  be  part  of  an  IFW. 
those  documents  will  be  included  with 
the  IFW  copy.  In  the  event  the  Office 
cannot  fill  an  order  solely  from  the  IFW, 
and  must  complete  an  order  in  part  by 
copying  paper  files  or  compact  discs, 
the  fees  of  §  1.19(b)(2)(i)  for  pages  over 
400  will  apply  to  any  copies  made  from 
paper  files,  except  those  provided  for 
under  §  1.19(g)  (e.g.,  blueprints),  in 
which  case  the  fee  of  §  1.19(g)  will 
apply,  and  the  fee  for  compact  disc 
copies  under  §  1.19(b)(3)  will  apply  to 
the  copies  of  compact  discs. 

Patent  applications  and  patents  will 
normally  reference  any  compact  discs 
that  are  a  part  of  the  application 
specification.  The  public  should 
therefore  review  the  specification  to 
determine  if  an  order  for  compact  discs 
should  be  included  with  an  order  to 
obtain  the  contents  of  an  application  or 
file  wrapper.  Other  materials  associated 
with  a  file  wrapper  (e.g.,  blueprints, 
video  cassettes,  compact  discs  exhibits 
not  part  of  the  specification)  are  not 
referenced  in  the  specification  of  an 
application  or  patent.  The  Office  does 
not  maintain  an  index  of  other  materials 
associated  with  any  specific  file 
wrapper. 

Accordingly,  the  public  should 
carefidly  review  the  contents  of  a  file 
wrapper  to  determine  if  other  materials 
associated  with  a  file  wrapper  need  to 
be  separately  ordered. 

Customers  will  not  be  able  to  select 
the  source  for  documents  under 
§§  1.19(b)(1)  and  (2)  for  filling  an  order. 

The  Office's  experience  with 
providing  copies  from  an  image  system 
is  that  it  is  faster  than  providing  copies 
from  paper  and  it  allows  the  Office  to 
provide  copies  for  regular  orders  with 
the  same  speed  as  expedited  service. 
The  service  is  also  cheaper  for  the 
public  so  that  excess  page  fees  can  be 
eliminated  in  most  cases.  The  Office  is 
considering  charging  a  single  fee  for 
copies  made  from  the  IFW  to  recover  an 
average  cost  and  limiting  the  additional 
fee  of  §  1.19(b)(2)(ii)  to  paper  copy  non- 
IFW  documents  rather  than  actual  cost 
depending  on  size,  if  public  comment  is 
favorable.  The  Office  believes  public 
comment  should  be  favorable  because  it 
will  result  in  lower  overall  costs  to  the 


public  and  faster  service.  Lowered  costs  ■ 
to  the  public  and  the  Office  occur 
because  there  will  not  need  to  be 
separate  analysis  and  billing  of  the 
number  of  pages  and  excess  pages 
copied.  Faster  service  will  occur 
because  the  Office  will  not  have  to  delay 
orders  while  additional  charges  for 
excess  pages  are  processed.  Also,  since 
the  Office  can  provide  the  copies  within 
a  short  period  of  time  which  would  be 
faster  than  a  seven-day  service,  at  the 
same  fee,  it  is  proposed  to  remove  the 
references  to  the  slower  non-expedited 
service,  i.e.,  "seven-day." 

Section  1.19(b)(3)  is  proposed  to  be 
amended  by  revising  "on  compact  disc" 
to  "in  electronic  form  on  a  physical 
media"  so  that  documents  submitted  on 
electronic  forms  other  than  compact 
discs  may  be  mad6  available  on  compact 
disc  for  the  same  fee  as  dociunents 
submitted  on  compact  disc. 

Section  1.19(g)  is  proposed  to  be 
added  to  provide  for  copying  material 
that  is  not  image  scarmed.  Materials 
such  as  large  blueprints,  microfiche,  and 
video  cassettes  cannot  be  scanned  as 
electronic  image  equivalents,  and  an 
average  cost  for  pricing  cannot  be 
computed  in  advance,  because  the 
demand  for  such  copies  is  so  infrequent. 
The  Office  proposes  to  charge  the  actual 
cost  of  copying  of  these  mat^ials. 

Section  1.19(h)  is  proposed  to  provide 
for  a  mechanism  for  requesting  copies  of 
documents  in  a  form  other  than  that 
normally  provided  by  the  Office.  The 
copies  would  be  provided  at  cost.  For 
example,  a  copy  of  an  application  so 
voluminous  that  it  required  many  boxes 
of  compact  discs  might  be  requested 
under  this  part  on  some  other  media 
such  as  DVt)  media  instead  of  compact 
discs.  Petitions  would  be  decided  under 
this  section  based  upon  the  abilit>'  of  the 
Office  to  provide  the  requested  service 
and  the  adverse  impact  to  the  Office  and 
the  public  from  diverting  resources  to 
fulfilling  the  order. 

Section  1.27:  Section  1.27  is  proposed 
to  be  amended  to  make  certain 
clarifj'ing  changes.  The  proposed 
changes  would  clarifv'  that:  (1)  A 
security  interest  held  by  a  large  entity 
would  not  he  a  sufficient  interest  to  bar 
entitlement  to  small  entity  status;  (2)  the 
requirements  for  small  business 
concerns  regarding  transfer  of  rights  and 
the  size  standards  of  the  Small  Business 
Administration  are  additive;  and  (3^) 
business  concerns  are  not  precluded 
from  claiming  small  entity  status  merely 
because  they  are  located  in  or  operate 
primarily  in  a  foreign  country. 

Section  1.27  is  proposed  to  be 
amended  to  revise  paragraphs  (a)(1), 
(a)(2)(i),  and  (a)(3)(i)  to  change 
"obligation"  to  "currently  enforceable 
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obligation."  Questions  have  arisen  as  to 
whether  a  security  interest  in  an 
application  or  patent  held  by  a  large 
entity  is  a  sufficient  interest  to  prohibit 
claiming  small  entity  status.  For 
example,  an  applicant  or  patentee  may 
take  out  a  loan  from  a  banking 
institutidtf  and  the  loan  may  be  secured 
with  rights  in  a  patent  application  or 
patent  of  the  applicant  or  patentee, 
respectively.  The  granting  of  such  a 
security  interest  to  the  banking 
institution  is  not  a  currently  enforceable 
obligation  to  assign,  grant,  convey,  or 
license  any  rights  in  the  invention  to  the 
banking  institution.  Only  if  the  loan  is 
defaulted  upon  will  the  security  interest 
cause  a  transfer  of  rights  in  the 
application  or  patent  to  the  banking 
institution.  Thus,  where  the  banking 
institution  is  a  large  entity,  the 
applicant  or  patentee  would  not  be 
prohibited  from  claiming  small  entity 
status  merely  because  the  banking 
institution  has  been  granted  a  security 
interest,  but  if  the  loan  is  defaulted 
upon,  there  would  be  a  loss  of 
entitlement  to  small  entity  status. 
Pursuant  to  §  1.27(g),  notification  of  the 
loss  of  entitlement  would  need  to  be 
filed  in  the  application  or  patent  prior 
to  paying,  or  at  the  time  of  paying,  the 
earliest  of  the  issue  fee  or  any 
maintenance  fee  due  after  the  date  on 
which  small  entity  status  is  no  longer 
appropriate.  The  proposed  change  to 
paragraphs  (a)(1),  (a)(2)(i),  and  (a)(3)(i)  is 
intended  to  clarify  that  the  obligation  to 
assign,  grant,  convey,  or  license  any 
rights  in  the  invention  must  be  a 
currently  enforceable  obligation  and 
thus  a  security  interest  in  an  application 
or  patent  held  by  a  large  entity  would 
not  be  a  sufficient  interest  to  bar 
entitlement  to  small  entity  status.  The 
proposed  change  would  not  result  in 
any  change  to  the  standards  for 
determining  entitlement  to  small  entity 
status. 

A  few  additional  examples  will 
further  clarify  when  small  entity  status 
is  or  is  not  appropriate. 

Example  7;  On  January  2.  2002.  an 
application  is  filed  with  a  written  assertion 
of  small  entity  status  and  the  small  entity 
Tiling  fee  is  paid.  Applicant  is  entitled  to 
claim  small  entity  status  when  the 
application  is  filed.  Thereafter,  the 
application  is  allowed  dnd  the  small  entity 
issue  fe^  is  timely  paid  on  October  1,  2002. 
On  October  2.  2002.  applicant  signs  a  license 
agreement  licensing  rights  in  the  invention  to 
a  large  entity.  On  October  1.  2002.  applicant 
had  not  transferred  any  rights  in  the 
invention,  and  was  under  no  obligation  to 
transfer  any  rights  in  the  invention,  to  any 
other  party  who  would  not  qualify  for  small 
entity  status.  The  payment  of  the  small  entity 
issue  fee  would  be  proper  as  long  hs  the 
applicant  was  under  no  obligation  on 


October  1,  20(  2,  to  sign  the  license 
agreement  wit  i  the  large  entity. 

Example  2:  Kn  applicant,  who  would 
otherwise  qua  ify  for  small  entity  status, 
executes  an  ag  reement  with  a  large  entity. 
The  agreemeH   requires  the  applicant  to 
assign  a  paten  application  to  the  large  entity 
sixty  days  afte  ■  the  application  is  filed. 
Thereafter,  the  application  is  filed.  Since  the 
applicant  is  ui  der  an  existing  obligation  to 
assign  the  app  ication  to  a  large  entity, 
applicant  wou  d  not  be  entitled  to  claim 
small  entity  st  itus.  Applicant  would  need  to 
pay  the  large  e  ntity  filing  fee  even  though  the 
actual  assignn  ent  of  the  application  to  the 
large  entity  mi  y  not  occur  until  after  the  date 
of  payment  of  he  filing  fee. 

Furthermo  -e,  §  1.27  is  proposed  to  be 
amended  to  « hange  the  period  at  the 
end  of  parag]  aph  (a)(2)(i)  to  ";  and"  to 
clarify  that  p  u-agraphs  (a)(2)(i)  and 
(ia)(2)(ii)  are  i  dditive  requirements  and  a 
party  seeking  to  qualify  as  a  small 
business  mui  t  meet  both  requirements 
as  to  transfer  of  rights  and  Small 
Business  Ad)  linistration  requirements. 

Section  1.2  7(a)(2)(ii)  is  proposed  to  be 
amended  to  <  hange  "(m]eets  the 
standards  set  forth  in  13  CFR  part  121" 
to  '"[mjeets  tie  size  standards  set  forth 
in  13  CFR  121.801  through  121.805  to 
be  eligible  fo  ■  reduced  patent  fees." 

Questions  lave  also  arisen  as  to 
whether  a  sir  all  business  concern  must 
have  a  place  jf  business  located  in  the 
United  States .  and  operate  primarily 
within  the  Ui  lited  States  or  make  a 
significant  cc  ntribution  to  the  United 
States  econoi  ny  through  the  payment  of 
taxes  or  use  c  f  American  products, 
materials  or  hbor  (13  CFR  121.105)  to 
be  eligible  to  pav  reduced  patent  fees 
under  35  U.S  C."41(h).  When  the 
provisions  ol  35  U.S.C.  41(h)  (Public 
Law  97-247.  96  Stat.  317  (1982))  were 
implementec  in  1982,  a  suggestion  that 
foreign  conce  rns  not  be  eligible  to  pay 
reduced  pate  it  fees  under  35  U.S.C. 
41(h)  was  coi  isidered  and  rejected 
because  excli  iding  foreign  concerns 
would  violati  United  States  treaties  in 
the  patent  ari  a.  See  Definition  of  Small 
Business  for .  ^aying  Reduced  Patent 
Fees  Under  7  itJe  35,  United  States  Code. 
47  FR  43272   Sept.  30,  1982).  1023  Off. 
Gaz.  Pat.  Off  ce  27  (Oct.  19.  1982)"(final 
rule).  Specifi  ;ally.  a  provision  that 
foreign  conce  ms  are  not  eligible  to  pay 
reduced  pate  it  fees  under  35  U.S.C. 
41(h)  would  '  violate  Article  2  of  the 
Paris  Conven  ion  for  the  Protection  of 
Industrial  Pn  perty,  which  provides  that 
nationals  of  a  ny  Paris  Convention 
country  shall  as  regards  the  protection 
of  industrial  iroperty.  enjoy  in  all  the 
other  Paris  C  invention  countries  the 
advantages  tl  at  their  respective  laws 
grant  to  natia  nals  of  that  country. 
Therefore,  a  1  usiness  concern  which 
meets  the  sm  ill  business  requirements 


set  forth  in  13  CFR  121.801  through 
121.805  and  complies  with  applicable 
Office  procedures  is  and  continues  to  be  ^ 
eligible  to  pay  reduced  patent  fees 
under  35  U.S.C.  41(h),  even  if  the 
business  concern  is  located  in  or 
operates  primarily  in  a  foreign  country. 

Section  1.47:  Section  1.47(a)  and  (b) 
are  proposed  to  be  amended  to  refer  to 
the  petition  fee  set  forth  in  §  1.17(g)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §  1 . 1 7. 

Section  2.52.- Section  1.52,  paragraphs 
(b)(l)(ii).  (b)(2)(ii),  (d)(1)  and  (e),  are 
proposed  to  be  amended. 

Section  1.52,  paragraphs  (b)(l)(ii)  and 
(dWl)  are  proposed  to  be  amended  to 
require  that  the  statement  that  the 
translation  is  accurate  be  signed  by  the 
individual  who  made  the  translation. 
The  Office  has  received  a  number  of 
inquiries  as  to  who  may  sign  the 
statement,  and  has  decided  that  it  is 
appropriate  to  include  the  requirement 
that  the  signature  required  is  that  of  the 
translator  into  the  rules  of  practice.  See 
also  the  proposed  amendments  to 
§§  1.55(a)(4),  1.69(b)  and  1.78(a)(5)(iv). 
The  requirement  that  the  person  who 
made  the  translation  sign  the  statement 
that  the  translation  is  accurate  is 
consistent  with  current  §  3.26. 
Currently,  anyone,  including 
practitioners,  who  would  have  sufficient 
knowledge  concerning  the  accuracy  of 
the  translation  to  comply  with  the 
averments  of  §§1.4{d)(2")  and  10.18  may 
sign  the  accuracy  statement  regarding 
the  translation.  As  a  result,  translations 
are  being  received  by  the  Office 
accompanied  by  statements  signed  by 
practitioners  stating  that  the  translations 
are  believed  to  be  accurate  "based  on 
information  and  belief."  Such  type  of 
qualification  by  a  party  unrelated  and 
several  parties  removed  from  the  one 
doing  the  translation  does  not  lend  itself 
to  confidence  by  the  Office  that  care  has 
been  taken  with  the  translation. 
Accordingly,  the  Office  believes  it  to  be 
appropriate  to  require  the  party  doing 
the  actual  translation  to  make  the 
statement  of  accuracy,  particularly  to 
ensure  that  the  translator  is  covered  bv 
§§  1.4(d)(2)  and  10.18. 

Section  1.52(b)(2)(ii)  is  proposed  to  be 
revised  to  recommend  that  the  font  size 
of  text  be  at  least  a  font  size  of  12,  which 
is  approximately  0.166  inches  or  0.422 
cm.  high.  Section  1.52(b)(2)(ii)  currently 
requires  that  the  text  be  in  a  lettering 
style  that  is  at  least  0.08  inches  high, 
which  is  the  font  size  set  forth  in  Patent 
Cooperation  Treaty  (PCT)  Rule  11.9.  A 
font  size  of  only  0.08  inches  leads  to 
difficulty  in  capturing  text  with  optical 
character  recognition  technology  and 
may  not  be  reproducible  as  required  by 
§  1.52(a}(l)(v)  (and  PCT  Rule  11.2(a)).  A 
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font  size  of  12  (0.422  cm.  or  0.166  inch 
high)  is  significeintly  more  reproducible. 
Accordingly,  §  1.52(b)(2)(ii)  is  proposed 
to  be  amended  to  indicate  a  preference 
for  a  larger  font  size.  See  §  1.58(c)  for  a 
similar  change. 

Further,  §  1.52  is  proposed  to  be 
amended  to  allow  greater  flexibility  in 
filing  tables  on  compact  disc,  so  that 
compact  disc  files  may  be  used  instead 
of  paper  where  the  total  number  of 
pages  collectively  occupied  by  all  the 
tables  in  an  application  exceeds  100. 
Also,  §  1.52  is  proposed  to  be  clarified 
to  be  consistent  with  tables  submitted 
on  paper  as  to  what  constitutes  a  page. 
Section  1.52  is  proposed  to  be  amended 
to  recite  that  CD-R  discs  should  be 
finalized  so  that  they  are  closed  to 
further  writing. 

Section  1.52(e)(l)(iii)  is  proposed  to 
be  amended  to  allow  tables  of  any  size 
on  compact  disc  if  the  total  number  of 
pages  of  tables  exceeds  100  pages.  Since 
permitting  the  filing  of  tables  on 
compact  disc,  the  Office  has  received 
voluminous  applications  having  large 
numbers  of  tables  that  were  under  50 
pages  in  length.  Applicants  have 
indicated  that  it  would  be  less 
burdensome  filing  these  small  tables  on 
compact  disc.  Accordingly,  the  rule  is 
being  liberalized  while  balancing  the 
convenience  of  the  Office  and  the  public 
to  view  the  document  with  the  least 
burden  imposed  by  dual  media. 

Section  1.52(e)(l)(iii)  is  also  proposed 
to  be  amended  to  clarify  what 
constitutes  an  electronic  page  so  as  to 
determine  compliance  with  the  50-  and 
100-page  requirement  for  submission  of 
tables  on  compact  disc. 

Further  clarification  is  proposed  to  be 
provided  in  §  1.52(e)(3)(i)  as  to  what  is 
a  permanent  compact  disc.  Recordable 
compact  discs  can  be  made  for 
recording  in  a  single  recording  session 
or  in  multiple  recording  sessions.  To 
further  assure  the  archival  nature  of  the 
discs,  the  requirement  that  recordable 
discs  be  finalized  so  that  they  are  closed 
to  further  recording  is  proposed  to  be 
added  to  §  1.52.  Further,  many  older 
CD-ROM  drives  and  audio  CD  players 
have  compatibility  problems  with  un- 
finalized  CDs.  This  proposed  change 
will  ensure  that  the  public  and  the 
Office  will  be  able  to  use  identical 
copies  of  any  CDs  filed  with  older  CD- 
ROM  drives. 

The  Office  is  actively  investigating 
allowing  the  submission  of  other  file 
formats,  such  as  the  Continuous 
Acquisition  and  Life  Cycle  Support 
(CALS)  XML  format,  in  addition  to  the 
current  ASCII  format.  Before  allowing 
the  use  of  a  file  format,  the  Office  must 
verify  that  applicants  will  have  the  tools 
to  create  files  easily  that  are  archivable 


and  can  be  rendered  to  be  viewable  both 
by  the  Office  users  and  later  by  the 
public  when  the  application  is 
published.  Problems  involving  file  size 
limitations,  software  display,  and 
availability  of  adequate  table  creation 
software  are  delaying  implementation  at 
this  time.  The  Office  intends  to  broaden 
§  1.52  to  allow  at  least  CALS  format 
tables  when  these  problems  are 
resolved.  Technical  specifications  and  a 
discussion  of  operability  issues  for  the 
CALS  table  format  may  be  found  at  the 
OASIS,  i.e..  Organization  for  the 
Advancement  of  Structured  Information 
Standards,  Web  site  pages  bttp:// 
www.oasis-open.org/cover/tr9502.html 
and  http://www.oasis-open.org/specs/ 
a501.htm. 

The  Office  is  also  reviewing  the 
acceptability  of  DVD  media.  At  present, 
there  are  several  different  types  of 
recordable  DVD  media  and  it  is  unclear 
which  if  any  will  become  a  standard 
archivable  format.  Also,  the  Office  is 
upgrading  its  capabilities  to  include  the 
ability  to  read  at  least  some  types  of 
DVD  media.  However,  it  does  not 
appear  that  any  DVD  readers  can  be 
procured  that  will  be  able  to  read  all  of 
the  different  types  of  DVD  media  that 
are  now  in  the  marketplace.  The  Office 
is  considering  allowing  submissions  on 
at  least  some  types  of  DVD  media  when 
it  becomes  clear  which  types  of  DVD 
media  are  recognized  as  of  archivable 
quality  and  are  compatible  with  Office 
hardware  and  software. 

Section  1.53:  Section  1.53(e)(2)  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(f)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §1.17. 

Section  2.55:  Section  1.55(a)(l)(ii)  is 
proposed  to  be  amended  to  replace  "an 
application  that  .entered  the  national 
stage  from  an  international  application 
after  compliance  with  35  U.S.C.  371" 
with  "an  international  application 
designating  the  United  States"  (any 
application  that  enters  the  national  stage 
from  an  international  application  after 
compliance  with  35  U.S.C.  371  is  also 
an  "international  application 
designating  the  United  States").  While 
section  4508  of  the  American  Inventors 
Protection  Act  of  1999  (AIPA)  as 
originally  enacted  did  not  make  the 
eighteen-month  publication 
amendments  to  35  U.S.C.  119  and  120 
applicable  to  an  international 
application  unless  and  until  it  enters  the 
national  stage  under  35  U.S.C.  371  (see 
Public  Law  106-113,  113  Stat.  1501, 
1501A-566  through  1501A-567  (1999)). 
section  13205  of  Public  Law  107-273 
amended  section  4508  of  the  AIPA  to 
make  the  eighteen-month  publication 
amendments  to  35  U.S.C.  119  and  120 


in  the  AIPA  also  applicable  during  the 
international  stage  of  an  international 
application.  See  116  Stat.  1758.  1903 
(2002). 

Section  1.55(a)(1)  is  also  proposed  to 
be  amended  to  add  a  paragraph 
(a)(l)(iii)  to  provide  that  if  an  - 

application  claiming  the  benefit  of  a 
prior  foreign  application  meets  the 
twelve-month  filing  period  requirement 
in  35  U.S.C.  119(a')  only  through  one  or 
more  prior-filed  nonprovisional 
applications  or  international 
applications  designating  the  United 
States  for  which  a  benefit  is  claimed 
under  35  U.S.C.  120, 121.  or  365(c)  and 
§  1.78(a).  each  such  prior-filed 
application  must  also  contain  a  claim 
for  priority  in  compliance  with  §  1.55  to 
the  prior  foreign  application.  35  U.S.C. 
119(b)(1)  provides  that  an  application 
for  patent  is  not  entitled  to  priority 
under  35  U.S.C.  119(a)-(d)  unless  a 
claim  is  filed  in  the  Office  at  such  time 
during  the  pendency  of  the  application 
as  required  by  the  Director.  35  U.S.C. 
119(b)(2)  also  provides  that  the  Director 
may  consider  the  failure  of  the  applicant 
to  file  a  timely  claim  for  priority  as  a 
waiver  of  any  such  claim,  and  that  the 
Director  may  establish  procedures, 
including  the  payment  of  a  surcharge,  to 
accept  an  unintentionally  delayed  claim 
under  35  U.S.C.  119(a)-(d).  This  time 
period  requirement  is  to  ensure  that 
priority  claims  under  35  U.S.C.  119(a)- 
(d)  are  presented  in  sufficient  time  to 
permit  publication  of  the  application  at 
eighteen  months  from  the  earliest 
claimed  priority  date  under  35  U.S.C. 
119(a)-(d).  See  145  Cong.  Rec.  Sl4,708, 
S14,719  (1999)  (daily  ed.  Nov.  17.  1999) 
(the  Conference  Report  for  H.R.  3194, 
106th  Cong.,  1st.  Sess.  (1999),  which 
resulted  in  Public  Law  106-113.  does 
not  contain  any  discussion  (other  than 
the  incorporated  language)  of  S.  1948; 
however,  a  section-by-section  analysis 
of  S.  1948  was  printed  in  the 
Congressional  Record  at  the  request  of 
Senator  Lott).  In  addition,  priority 
claims  must  be  presented  in  a  timely 
manner  in  a  PCT  international 
application  filed  under  35  U.S.C.  363  to 
determine  (among  other  things)  the  time 
limit  for  national  stage  entry.  Therefore, 
the  Office  is  proposing  to  amend 
§  1.55(a)  to  add  a  paragraph  (a)(l)(iii)  to 
make  clear  that  the  first-filed 
application  in  a  chain  of  applications 
(as  well  as  all  intermediate  applications) 
must  contain  a  claim  for  priority  in 
compliance  with  §  1.55  to  a  prior  foreign 
application  for  a  subsequent  application 
to  claim  the  benefit  of  the  prior  foreign 
application  through  the  first-filed 
application  (and  all  intermediate 
applications). 
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In  In  re  Tangsrud,  184  USPQ  746 
(Conun'r  Pat.  1973),  the  Office  held  that 
a  certified  copy  of  a  foreign  priority 
document  may  be  filed  in  a 
continuation  application  under  §  1.60, 
rather  than  in  its  abandoned-parent 
application,  to  meet  the  requirements  in 
35  U.S.C.  119  for  the  continuation 
application  to  claim  the  benefit  of  the 
foreign  priority  application  (throygh  its 
abandoned  parent  application).  The 
language  of  Tangsrud,  however,  is  broad 
enough  to  imply  that  neither  the  claim 
for  priority  nor  the  certified  copy  of  the 
foreign  priority  document  must  be  filed 
in  the  first-filed  application  for  a 
subsequent  application  to  claim  the 
benefit  of  the  foreign  priority 
application  through  the  first-filed 
application.  This  proposed  change  to 
§  1.55(a)  would  not  affect  the  holding  in 
Tangsrud  that  the  certified  copy  of  the 
foreign  priority  document  may  be  filed 
in  a  continuing  application,  rather  than 
in  an  abandoned  first-filed  application, 
provided  that  a  claim  for  priority  in 
compliance  with  §  1.55  to  a  prior  foreign 
application  is  presented  in  the  first-filed 
application. 

Sectiotf  1.55(a)(4)  is  proposed  to  be 
amended  toTequire  that  the  statement 
that  the  translation  is  accurate  be  signed  ■ 
by  the  individual  who  made  the 
translation.  The  Office  has  received  a 
number  of  inquiries  as  to  who  may  sign . 
the  statement,  and  has  decided  that  it  is 
appropriate  to  include  the  requirement 
that  the  signature  required  is  that  of  the 
translator  into  the  rules  of  practice.  See 
also  the  proposed  amendments  to 
§§1.52(b)(l)(ii).  1.52(d)(1),  1.69(b)  and 
1.78{a)(5)(iv).  The  requirement  that  the 
person  who  made  the  translation  sign 
the  statement  that  the  translation  is 
accurate  is  consistent  with  current 
§3.26. 

Section  1.55(c)  is  proposed  to  be 
amended  to  change  "365(a)"  to  "365(a)- 
(b)"  such  that  the  procedures  for 
acceptance  of  delayed  priority  claims 
under  §  1.55(c)  also  apply  to  delayed 
'  priority  claims  under  35  U.S.C.  365(b) 
in  international  applications. 

Section  1.57:  Section  1.57  is  proposed 
to  be  added  to  provide  for  incorporation 
by  reference.  Section  1.57(a)  as 
proposed  provides  that,  if  all  or  a 
portion  of  the  specification  or  drawings 
is  inadvertently  omitted  from  an 
application,  but  the  application  contains 
a  claim  imder  §  1.55  for  priority  of  a 
prior-filed  foreign  application,  or  §  1.78 
for  the  benefit  of  a  prior-filed 
provisional,  nonprovisional,  or 
international  application,  that  was 
present  on  the  date  of  receipt  of  the 
application,  and  the  omitted  portion  of 
the  specification  or  drawings  is 
completely  contained  in  the  prior-filed 


application,  the  claim  would  be 
considered  ab  incorporation  by 
reference  of  the  prior-filed  application. 
Sections  1.57(b)  through  (f)  as  proposed 
treat  incorpopEition  by  reference  into  an 
application  of  essential  and 
nonessential  material  by:  (1)  Providing  a 
definition  of  lessential  and  nonessential 
material;  (2)  defining  specific  language 
that  must  be  used  to  trigger  an 
incorporation  by  reference;  (3)  codifying 
current  practice  as  set  forth  in  MPEP 
§608.01(p)  (Incorporation  by 
Reference),  inpdated  to  reflect  the 
publication  of  applications;  and  (4) 
codifying  treatment  of  improper 
incorporation  by  reference. 
I     Currently,  the  mere  reference  to 
another  application  is  not  an 
incorporatioB  of  anything  therein  into 
the  applicatit>n  containing  such 
reference  for  the  purpose  of  the 
disclosure  ui  der  35  U.S.C.  112.  ?  1.  See 
MPEP  §§  201  06(c)  and  608.01(p),  and  In 
re  de  Severshy,  474  F.2d  671, 177  USPQ 
144  (CCPA  1  >73).  The  proposed  rule 
would  allow  all  or  a  portion  of  the 
specification  or  drawings  that  is 
inadvertently  omitted  from  an 
application  c  antaining  a  priority  claim 
for  a  prior-fil  jd  foreign  application,  or  a 
benefit  claim  for  a  prior-filed 
provisional,  nonprovisional,  or 
intemationalj  application,  to  be  added  to 
the  application  by  way  of  an 
amendment  ia  the  omitted  portion  of  the 
specification  or  drawings  is  completely 
contained  in  khe  prior-filed  application 
even  though  there  is  no  explicit 
incorporation  by  reference  of  the  prior- 
filed  application.  The  phrase 
"completely  Contained"  in  §  1.57(a) 
requires  that  the  material  to  be  added  to 
the  application  under  §  1.57(a)  must  be 
expressly  (asjopposed  to  implicitly) 
disclosed  in  the  prior  application.  Cf. 
PLT  Rule  2(4|(iv).  The  claim  for  priority 
or  benefit  would  have  to  be  present  on 
the  date  of  receipt  of  the  application  in 
order  for  it  tojbe  considered  an 
incorporation  by  reference  of  the  prior- 
filed  applicaliion.  The  nonprovisional 
application  claiming  benefit  could  be  a 
continuation]  divisional,  or 
continuationjin-part  of  the  prior 
application  f4r  which  benefit  is  claimed. 
The  purpose  pf  the  proposed  rule  is  to 
provide  a  safeguard  for  applicants  when 
a  page(s)  of  tl  le  specification,  or,a 
portion  there  )f,  or  a  sheet(s)  of  the 
drawings,  or  i  portion  thereof,  is 
inadvertently  omitted  from  an 
application. 

If  all  or  a  p  jrtion  of  the  specification 
or  drawings  is  inadvertently  omitted 
from  an  application  and  applicant  wants 
to  rely  on  the  incorporation  by  reference 
provided  by  he  proposed  rule,  the 
application  v  ould  need  to  be  amended 


to  include  the  omitted  portion  of  the 
specification  or  drawings  within  the 
time  period  set  by  the  Office,  but  in  no 
case  later  than  the  close  of  prosecution 
as  defined  by  §  1.114.  hi  order  for  the 
omitted  material  to  be  included  in  the 
application,  the  application  must  be 
amended  to  include  it.  The 
incorporation  by  reference  provided  by 
the  proposed  rule  requires  an  applicant 
to  timely  amend  the  application  to 
include  the  omitted  material  in  order  for 
this  material  to  be  considered  part  of  the 
disclosure.  The  proposed  rule  gives  the 
examiner  the  authority  to  require  the 
applicant  to  supply  a  copy  of  the  prior- 
filed  application,  to  supply  an  English- 
language  translation  of  any  prior-filed 
application  that  is  in  a  language  other 
than  English,  and  to  identify  where  the 
omitted  portion  of  the  specification  or 
drawings  can  be  foimd  in  the  prior-filed 
application. 

Any  amendment  to  an  international 
application  pursuant  to  the  proposed 
rule  would  be  effective  only  as  to  the 
United  States.  See  proposed  §  1.57(a)(2). 
In  addition,  no  request  to  add  the 
missing  part  of  the  description  or  the 
missing  drawing  in  an  international 
application  designating  the  United 
States  will  be  acted  upon  by  the  Office 
prior  to  the  expiration  of  the  applicable 
time  limit  under  PCT  Article  22(1)  or 
(2),  or  Article  39(a). 

If  an  application  is  not  entitled  to  a 
fifing  date  under  §  1.53(b)  or  under  PCT 
Article  11,  the  amendment  must  be  by 
way  of  a  petition  accompanied  by  the 
fee  set  forth  in  §  1. 17(f).  See  proposed 
§  1.57(a)(3). 

The  proposed  rule  is  similar  to  the 
current  practice  under  MPEP  §  201.06(c) 
where  there  is  an  explicit  incorporation 
by  reference  of  the  prior  U.S. 
application  contained  in  the 
specification  or  in  the  application 
transmittal  letter  of  a  continuation  or 
divisional  application  filed  under 
§  1.53(b).  See  MPEP  §  201.06(c) 
(Incorporation  by  Reference).  The 
proposed  rule  is  also  consistent  with  the 
PLT  Article  5(6)(b)  and  Rule  2(3)  and 
(4). 

Of  course,  whether  the  proposed  rule 
is  adopted  or  not,  applicants  may 
continue  to  explicitly  incorporate  by 
reference  a  prior  application  or 
applications  by  including,  in  the  body 
of  the  specification  as  filed,  a  statement 
that  the  prior  application  or 
applications  is  "hereby  incorporated  by 
reference."  Siuch  an  explicit 
incorporation  by  reference  would  not  be 
limited  to  inadvertent  omissions  as  in 
the  proposed  rule.  Accordingly, 
applicants  are  encoiiraged  to  explicitly   ~ 
incorporate  by  reference  a  prior 
application  or  applications  by  including 


Federal  Register / Vol.  68,  No.  177 /Friday,  September  12.  2003 / Proposed  Rules  53B27 


such  a  statement  in  the  body  of  the 
specification,  if  appropriate. 

Sometimes  applicants  intentionally 
omit  material  from  a  prior-filed 
application  when  filing  an  application 
claiming  priority  to,  or  benefit  of,  a 
prior-filed  application.  As  discussed, 
the  incorporation  by  reference  would 
only  permit  material  that  was 
inadvertently  omitted  from  the 
application  to  be  added  to  the 
application  if  the  omitted  material  is 
completely  contained  in  the  prior-filed 
application.  Therefore,  if  the  proposed 
rule  were  adopted,  applicants  would 
still  be  able  to  intentionally  omit 
material  contained  in  the  prior-filed 
application  from  the  application 
containing  the  priority  or  benefit  claim 
without  the  material  coming  back  in  by 
virtue  of  the  incorporation  by  reference. 
Applicants  would  be  able  to  maintain 
their  intent  by  simply  not  amending  the 
application  to  include  the  intentionally 
omitted  material.  Thus,  there  should  be 
no  impact  from  the  proposed  rule  in 
continuing  applications  where  material 
from  the  prior  application  has  been 
intentionally  omitted.  Therefore,  the 
proposed  rule  has  been  drafted  such 
that  the  application  claiming  benefit  of 
a  prior  U.S.  application  could  be  a 
continuation-in-part  application  (as  well 
as  a  continuation  or  divisional). 

The  proposed  rule  would  not  apply  to 
any  applications  filed  before  the 
effective  date  of  the  rule.  The  proposed 
rule  would  be  prospective  only  since  to 
apply  the  rule  retroactively  would  result 
in  changing  the  expectations  regarding 
incorporation  by  reference  by  applicants 
when  the  applications  were  filed. 

The  Office  is  interested  in  comments 
from  the  public  regarding  proposed 
§  1.57(a),  whether  there  is  support  or 
opposition  for  the  proposed  rule,  and 
whether  there  is  any  desire  to  limit  the 
proposed  rule  to  continuation  or 
divisional  applications  and  not  have  it 
apply  to  continuation-in-part 
applications. 

Section  1.57(b)  clarifies  what  is 
acceptable  language  that  identifies  an 
incorporation  by  reference  for  essential 
and  non-essential  matter  as  opposed  to 
incorporation  by  reference  of  material  in 
a  prior  application  as  is  proposed  in 
§  1.57(a).  Applicants  sometimes  refer  to 
other  applications,  patents,  and 
publications,  including  patent 
application  publications  using  language 
which  does  not  clearly  indicate  whether 
what  is  being  referred  to  is  incorporated 
by  reference  or  is  just  an  informational 
reference.  The  Office  is  proposing  to 
limit  incorporation  by  reference  (except 
as  provided  in  §  1.57(a))  to  instances 
only  where  the  words  "incorporated  by 
reference"  appear.  The  Office  is 


attempting  to  bring  greater  clarity  to  the 
record  and  provide  a  bright  line  test  as 
to  where  something  being  referred  to  is 
an  incorporation  by  reference.  The 
Office  considered  the  alternative  of 
making  any  mention  of  a  document  an 
automatic  incorporation  by  reference  of 
the  document.  Patent  applications 
frequently  contain  a  discussion  of  prior 
art  documents  when  discussing  the 
background  of  the  invention,  which 
prior  art  documents  are  not  intended  to 
be  incorporated  by  reference.  The 
necessity'  for  §  1.57(b)  is  that  applicants 
who  fail  to  clearly  link  certain 
disclosures  to  means-plus-function 
language  risk  having  thefr  claims 
interpreted  too  narrowly  or  held 
unenforceable.  Clarifying  when  material 
is  incorporated  by  reference  during 
examination  by  use  of  specific  trigger 
language  is  considered  an  aid  to 
applicants  when  they  invoke  35  U.S.C. 
112,  f  6.  Applicants  would  be  aided  by 
avoiding  narrowed  claim  construction 
as  a  result  of  a  number  of  court 
decisions  which  would  not  look  for 
equivalents  outside  of  the  application. 
See  Atmel  Corp.  v.  Info.  Storage  Devices 
Inc..  198  F.3d  1374,  53  USPQ2d  1225 
(Fed.  Cir.  1999),  and  B.  Braun  Medical 
Inc.  V.  Abbott  Lab,  124  F.2d  1419,  43 
USPQ2d  1896  (Fed.  Cfr.  1997).  Treating 
these  documents  as  automatically 
incorporated  might  result  in  unintended 
consequences  such  as  when  a  means- 
plus-function  claim  is  presented  under 
35  U.S.C.  112,^6. 

Similarly,  applicants  would  be  aided 
by  not  having  their  claims  found 
unpatentable  by  a  mere  reference  to 
outside  material  unintentionally 
incorporating  material  that  contained 
equivalents  that  would  broaden  their 
claims  to  encompass  the  prior  art. 
Automatic  incorporation  by  reference 
would  create  a  trap  for  applicants  and 
practitioners  bv  creating  unintentional 
equivalents  for  35  U.S.C.  112, 1  6, 
language  broadening  claims  to  be 
unpatentable.  Additionally,  as  claims 
are  generally  read  in  light  of  the 
specification,  what  is  actually 
incorporated  into  the  specification  can 
affect  the  scope  of  the  claims 
independent  of  35  U.S.C.  112,  H  6. 

Accordingly,  comments  are  Hesired 
identifying  alternative  language  to  that 
proposed  in  paragraph  (b)  or  why 
requiring  this  specific  language  would 
be  a  problem. 

A  patent  application  incorporating  by 
reference  other  material  must,  as 
described  in  paragraph  (b).  include  an 
identification  of  the  referenced  patent, 
application,  or  publication  pursuant  to 
§  1.98(b)(1)  through  (b)(5).  The  Office 
recommends  that  particular  attention  be 
directed  to  specific  portions  of 


referenced  documents  where  the  subject 
matter  incorporated  may  be  found  if 
large  amounts  of  material  are 
incorporated.  Guidelines  for  situations 
where  applicant  is  permitted  to  fill  in  a 

number  for  Application  No. left 

blank  in  the  application  as  filed  can  be 
found  in  In  re  Fouche,  439  F.2d  1237, 
169  USPQ429  (CCPA  1971).  Commonly 
assigned  abandoned  applications  less 
than  20  years  old  can  be  incorporated  by 
reference  to  the  same  extent  as 
copending  applications;  both  types  are 
open  to  the  public  upon  the  referencing 
application  issuing  as  a  patent.  See 
MPEP§103. 

Section  1.57(c)  codifies  current 
practice  in  MPEP  §  608.01(p) 
(Incorporation  by  Reference),  except 
that  §  1.57(c)  as  proposed  is  limited  to 
U.S.  patent  or  U.S.  patent  application 
publications  {i.e.,  the  Office  proposes  to 
eliminate  the  practice  of  incorporating 
by  reference  essential  material  in 
unpublished  patents  in  which  the  issue 
fee  for  an  application  has  been  paid  but 
the  application  has  not  yet  issued  as  a 
patent).  Delays  in  issuance  or  the 
withdrawal  from  issue  of  an  allowed 
application  put  in  doubt  that  an 
application  incorporated  by  reference 
will  be  available  to  the  public  when  a 
patent  incorporating  the  other 
application  issues.  Similarly,  this 
provision  ,  -ermitting  only  the 
incorporation  of  the  publication 
dociunent  of  an  application  is  intended 
to  preclude  i  ncorporation  by  reference 
of  material  found  only  in  the  redacted 
portion  of  a  published  patent 
application. 

Section  1.57(c)  updates  current 
practice  to  reflect  publication  of 
applications  in  two  areas.  Current 
practice  permits  holding  in  abeyance 
correction  of  material  incorporated  by 
reference  from  unpublished  U.S. 
applications  that  have  not  issued  as 
patents  until  allowance  of  the 
application  making  the  incorporation  "by 
reference.  Publication  of  the 
applications  which  contain  an 
incorporation  by  reference  means  that 
the  public  will  need  access  to  the 
material  incorporated  by  reference  prior 
to  an  application  being  issued  as  a 
patent.  Where  the  incorporation  is  to  an 
unpublished  application  that  has  not 
issued  as  a  patent,  such  application  is 
not  readily  available.  Therefore,  holding 
the  correction  of  an  incorporation  by 
reference  in  abeyance  in  this  situation 
will  materially  impair  the  public's 
access  to  the  invention  that  is  disclosed 
by  the  published  application  that 
incorporates  an  unpublished 
application. 

The  Office  considered  but  rejected 
including  unpublished  abandoned 
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applications  (which  are  otherwise  open 
to  the  public  under  §  1.14(a)(iv))  as 
acceptable  documents  for  incorporation 
by  reference  since  the  text  of  abandoned 
applications  is  not  published  after 
abandonment  on  the  Internet  at  this 
time.  The  Office  is  considering  how  to 
make  previously  unpublished  material 
to  which  the  public  is  currently 
permitted  access  pursuant  to 
§  1.14(a){iv)  {e.g.,  unpublished 
incorporated  by  reference  applications) 
available  on  the  Internet.  The  Office 
may  reconsider  this  position  when  its 
electronic  file  wrapper  permits  access  to 
the  text  of  unpublished  abandoned 
applications  on  the  Internet. 

Section  1.57(c)(1)  through  (c)(3) 
defines  essential  material  as  those  items 
required  by  35  U.S.C.  112,  HI  1,  2,  and 
6. 

Section  1.57(d)  defines  the  scope  of 
incorporation  by  reference  practice  for 
nonessential  subject  matter.  As 
discussed  with  respect  to  §  1.57(c),  the 
Director  has  considerable  discretion  in 
determining  what  may  or  may  not  be 
incorporated  by  reference  in  a  patent 
application.  Through  the  Office's 
incorporation  by  reference  policy,  the 
Office  ensures  that  reasonably  complete 
disclosures  are  published  as  U.S. 
patents  and  U.S.  applicatisn 
publications. 

Section  1.57(e)  is  added  so  that  it  is 
clear  that  a  copy  of  the  incorporated  by 
reference  material  may  be  required  to  be 
submitted  to  the  Office  even  if  the 
material  is  properly  incorporated  by 
reference.  The  examiner  may  require  a 
copy  of  the  incorporated  material 
simply  to  review  it  and  understand 
what  is  being  incorporated  or  to  put  the 
description  of  the  material  in  its  proper 
context.  Another  instance  where  a  copy 
of  the  reference  may  be  required  is 
where  the  material  is  being  inserted  by 
amendment  into  the  body  of  the 
application  to  replace  the  incorporation 
by  reference  statement. 

Section  1.57(f)  addresses  corrections 
of  incorporation  by  reference.  Section 
1.57(f)  provides  that  improper 
incorporation  by  reference  statements 
may  be  corrected  with  a  timely  filed 
amendment.  Nothing  in  §  1.57(f) 
authorizes  the  insertion  of  new  matter 
into  an  application.  The  Office  is 
concerned  that  improper  incorporation 
by  reference  statements  and  late 
.corrections  thereof  require  the 
expenditure  of  unnecessary  examination 
resources  and  slow  the  prosecution 
process.  By  treating  improper 
incorporation  by  reference  statements  as 
not  incorporating  any  material  (until  the 
incorporation  by  reference  is  corrected), 
the  Office  and  applicants  will  avoid 
expending  unnecessary  resources  and 


delays  in  pre  secution  occasioned  by  the 
many  referei  ces  to  extraneous  material 
that  are  oftei  found  in  patent 
applications]  Applicants  know  whether 
they  want  mtiterial  incorporated  by 
reference,  an  d  must  timely  correct  any 
incorporatio;  t  by  reference  errors.  , 

Section  l.i  8.- Section  1.58(a)  is 
proposed  to  be  amended  to  provide  that 
a  table  not  b^  included  in  both  the 
drawings  an(   in  the  body  of  the 
specification  of  an  application.  Section 
1.58(b)  is  als )  proposed  to  be  amended 
to  clarify  tha  correct  visual  alignment 
of  rows  and  (  olumns  of  chemical  and 
mathematica  formulae  and  tables  is 
retained  whqn  the  electronic  file  is 
rendered  by  bpening  and  displaying  the 
electronic  fil ;  at  the  Office  using  a  text 
viewer  progr  un.  Section  1.58(c)  is 
additionally  iroposed  to  be  amended  to 
recommend  i  hat  the  font  size  of  text  be 
at  least  0.166  inches  or  0.422  cm.  and 
to  eliminate  i  reference  to  elite  type 
font. 

Section  1.!  8(a)  is  proposed  to  be 
amended  be(  ause  appliccmts  have  been 
making  volu  ainous  applications  even 
larger  by  inc  uding  the  same  table  as 
both  a  drawipg  figure  and  as  text  in  the 
body  of  an  amplication.  Filing  duplicate 
tables  requin  is  additional  review  by  the 
Office  to  det(  rmine  if  the  drawing  table 
and  the  text  able  are  duplicates  and  to 
identify  diffe  rences  if  any  differences 
exist.  Moreoi  er,  the  number  of  pages  is 
effectively  in  creased,  causing  increased 
scanning,  stcrage  and  reproduction 
costs.  In  addition,  the  burden  on  the 
public  to  coj  y  and  review  a  published 
application  c  r  patent  is  also  increased. 
See  §  1.83  foi  a  similar  proposed  change 
involving  tal  les  and  sequence  listings. 

Section  1.!  8(b)  is  proposed  to  be 
amended  ad<  ing  "visually"  so  that  it  is 
clear  that  the  data  in  the  electronic  file 
are  approprii  tely  formatted  so  that  the 
alignment  of  rows  and  colunms  is 
maintained  i  i  the  table  when  the  file  is 
opened  to  vii  iw  at  the  Office.  The  Office 
has  found  thi  it  some  ^lers  have  only 
been  providi  ig  markers  to  identify  rows 
and  columns  in  table  data.  When  the 
table  is  viewi  id  at  the  Office  the  markers 
do  not  cause  the  rows  and  colunuis  of 
data  to  be  vis  ually  aligned.  Unless  each 
entry  in  a  tat  le  is  surrounded  with  an 
appropriate  \  lumber  of  spaces  the  visual 
spatial  align]  aent  of  the  table  is  not 
maintained: ,  .e.,  the  rows  and  cells  are 
jnis-aligned.  (\  way  to  provide  the 
proper  aligni  fient  is  to  insert  space 
characters  in  each  cell  so  that  the 
overall  numl  er  of  characters  in  each  cell 
is  the  same,  i  nd  to  maintain  a  constant 
font  width  fc  r  all  characters. 

Many  proj  rams  that  are  used  to 
generate  tabl  }s  allow  the  user  to  provide 
additional  sf  aces  manually  when  typing 


data.  Many  of  these  programs  also 
provide  an  automated  way  to  pad  the 
cells  with  space  characters,  aiid  create 
6U1  ASCn  file  with  spatially  aligned  data. 
This  feature  is  generally  invoked  by  a 
command  that  is  often  called  printing  to 
a  "formatted  text"  format  or  "pm"  file. 
The  program  formats  the  table  as  it 
would  appear  on  paper  padding  the 
cells  with  spaces  to  provide  proper 
alignment  of  the  cell  entries. 

A  review  of  different  versions  of  the 
same  software  product  and  of  different 
software  products  showed  no 
consistency  in  the  menu  language  used 
for  the  formatting  command  noted 
above.  With  the  constant  chcinge  in 
software  versions,  the  Office  is  not  able 
to  provide  a  list  of  all  the  menu 
variations.  However,  a  person 
knowledgeable  with  the  software  used 
to  create  tabular  data  should  be  able  to 
find  the  commands  to  invoke  this 
feature  in  the  software. 

Section  1.58(c)  is  proposed  to  be 
amended  for  the  same  reason  that 
§  1.52(b)(2)(ii)  is  proposed  to  be 
amended.  Section  1.58(c)  currently 
requires  that  the  text  be  in  a  lettering 
style  that  is  at  least  0.08  inches  high, 
which  is  the  minimimi  font  size  set 
forth  in  Patent  Ckioperation  Treaty  (PCT) 
Rule  11.9.  Text  having  a  font  size  only 
0.08  inches  high  is  difficult  to  capture 
with  optical  character  recognition 
technology  and  may  not  be  reproducible 
as  required  by  §  1.52(a)(l)(v)  (and  PCT 
Rule  11.2(a)).  A  font  size  of  12  (12/72 
inch  or  0.166  inch  (0.422  cm.)  high)  is 
significantly  more  reproducible  tiian  a 
font  size  of  6  (6/72  inch  or  0.08  inch 
(0.211  cm.)  high).  Accordingly,  §  1.58(c) 
is  proposed  to  be  amended  to  indicate 
a  preference  for  a  larger  font  size.  In 
addition,  the  reference  to  elite  type  is 
proposed  to  be  deleted  as  it  was 
inconsistent  with  the  size  given.  Elite 
type  is  a  typewriter  type  that  runs  12 
characters  to  the  inch.  Instead  of 
referencing  elite  type,  the  rule  is 
proposed  to  reference  a  font  size  of  6 
which  should  be  more  meaningful  to 
most  patent  applicants  (most  word 
processing  software  programs  have  an 
option  to  choose  a  font  and  a  font  size). 

Section  1.59:  Section  1.59  is  proposed 
to  be  amended  to  refer  to  the  petition  fee 
set  forth  in  §  1.17(g)  for  consistency 
with  the  change  to  §  1.17.  See 
discussion  of  §1.17. 

Section  1.69:  Section  1.69(b)  is 
proposed  to  be  amended  by  deleting  the 
words  "or  approved"  as  unnecessary, 
and  possibly  leading  to  confusion  and 
the  mistaken  assumption  that  the  Office 
has  a  procediue  for  the  approval  of 
applicant  generated  forms,  where  no 
such  procedure  exists.  See  Changes  to 
Implement  the  Patent  Business  Goals, 
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64  FR  53771.  53777  (Oct.  4,  1999).  1228 
Off.  Qaz.  Pat.  Office  15.  20  (Nov.  2. 
1999)  (proposed  rule)  (declining  to 
adopt  a  review  service  for  applicant- 
created  forms).  In  addition,  paragraph 
(b)  of  §  1 .69  is  proposed  to  be  amended 
to  require  that  the  statement  that  the 
translation  is  accurate  be  signed  by  the 
individual  who  made  the  translation. 
The  Office  has  received  a  nimiber  of 
inquiries  as  to  who  may  sign  the 
statement  required  by  die  current  rule 
and  how  the  statement  must  be  signed. 
The  Office  has  decided  to  clarify  that 
the  si^ature  required  is  that  of  the 
translator.  See  also  the  proposed 
amendments  to  §§  1.520))(l)(ii), 
1.52(d)(1).  1.55(a)(4)  and  1.78(a)(5)(iv). 
The  requirement  that  the  person  who 
made  the  translation  sign  the  statement 
that  the  translation  is  accurate  is 
consistent  with  current  §  3.26. 

Section  2.76.- Section  1.76(a)  is 
proposed  to  be  amended  to  require  that 
any  application  data  sheet  (ADS) 
contain  the  seven  headings  listed  in 
§  1.76(b)  and  all  of  the  appropriate  data 
for  each  section  heading.  The  proposed 
amendment  would  also  require  that  the 
ADS  be  titled  "Application  Data  Sheet." 
Any  label  (e.g.,  the  label  "Given  Name" 
in  the  "Applicant  Information"  heading) 
that  does  not  contain  any  corresponding 
data  will  be  interpreted  by  the  Office  to 
mean  that  there  is  no  corresponding 
data  for  that  label  anywhere  in  the 
application.  By  requiring  an  ADS  to 
contain  all  seven  section  headings,  and 
any  appropriate  data  for  the  sections, 
the  accuracy  of  bibliographic  data  in 
patent  applications  will  be  enhanced 
and  the  need  for  corrected  filing  receipts 
related  to  Office  errors  will  be  reduced. 

Section  1.76(c)(2)  is  proposed  to  be 
amended  to  require  a  supplemental 
application  data  sheet  to  be  labeled 
"Supplemental  Application  Data  Sheet" 
and  to  also  contain  all  of  the  headings 
listed  in  §  1.76Cb)  with  any  appropriate 
data  for  each  heading,  rather  than  only 
identifying  the  information  that  is  being 
changed  (added,  deleted,  or  modified) 
in  the  supplemental  ADS.  Requiring  a 
supplemental  ADS  to  contain  all  of  the 
information  from  the  ADS  with  the 
changes  indicated  is  consistent  with  the 
ADS  guide  posted  on  the  Office's 
Internet  Web  site  at:  http:// 
www.uspto.gov/web/offices/pac/dapp/ 
sir/doc/patappde.html.  A  supplemental 
ADS  containing  only  new  or  changed 
information  is  likely  to  confuse  the 
record,  create  unnecessary  work  for  the 
Office,  and  would  not  comply  with 
§  1.76  if  amended  as  proposed.  When 
submitting  an  ADS  after  the  initial  filing 
of  the  application  to  correct,  modify,  or 
augment  the  original  application  data 
included  in  an  ADS,  the  following 


applies:  (1)  The  supplemental 
application  data  sheet  must  be  labeled 
"Supplemental  Application  Data 
Sheet";  (2)  the  "Supplemental 
Application  Data  Sheet"  is  a  full 
replacement  copy  of  the  original 
application  data  sheet,  with  each  of  the 
seven  section  headings,  and  with  any 
appropriate  data  for  the  section 
headings;  and  (3)  the  "Supplemental 
Application  Data  Sheet"  must  be 
submitted  with  any  changes  or 
additions  underlined  (for  deletions 
without  replacement  data,  use  strike- 
through  or  brackets). 

When  submitting  an  ADS  to  correct, 
modify,  or  augment  application  data 
[see  §  1.76(d)),  when  an  ADS  has  not 
been  previously  filed,  the  first-filed  ADS 
is  not  considered  a  supplemental  ADS 
even  if  such  is  filed  subsequent  to  the 
initial  filing  of  the  oath  or  declaration. 
When  submitting  such  an  ADS:  (1)  The 
application  data  sheet  must  be  labeled 
"Application  Data  Sheet";  and  (2)  a 
complete  application  data  sheet 
including  all  appropriate  information 
for  each  heading  must  be  submitted. 

Section  1.78:  Section  1.78(a)(1)  is 
proposed  to  be  amended  to  delete  an 
unnecessary  alternate  condition  to 
permit  a  claim  for  the  benefit  of  a  prior- 
filed  application.  Sections  1.78(a)(2)  and 
(a)(5)  are  proposed  to  be  amended  to 
permit  the  required  reference  to  the 
prior  application(s)  to  be  in  multiple 
sentences  at  the  beginning  of  the 
specification,  rather  than  being  limited 
to  the  first  sentence  of  the  specification. 

Section  1.78(a)(1)  sets  forth  the 
conditions  under  which  a 
nonprovisional  application  may  claim 
the  benefit  of  one  or  more  prior-filed 
copending  U.S.  nonprovisional 
applications  or  international 
applications  designating  the  United 
States  of  America.  Where  the  prior-filed 
application  is  a  nonprovisional 
application  (filed  under  35  U.S.C. 
111(a)),  one  of  the  conditions  under 
§  1.78(a)(1)  is  met  when  the  prior-filed 
application  satisfied  any  one  of 
paragraphs  (ii),  (iii)  or  (iv)  of 
§  1.78(a)(1).  To  satisfy  paragraph  (ii),  the 
prior-filed  application  must  be 
"[clomplete  as  set  forth  in  §  1.51(b)."  To 
satisfy  paragraph  (iii),  the  prior-filed 
application  must  be  "[ejntitled  to  a 
filing  date  as  set  forth  in  §  1.53(b)  or 
§  1.53(d)  and  include  the  basic  filing  fee 
set  forth  in  §  1.16."  Considering  that 
paragraph  (iii)  is  less  restrictive  than 
paragraph  (ii),  it  is  proposed  to  delete 
paragraph  (ii)  (and  redesignate 
paragraphs  (iii)  and  (iv)  as  paragraphs    . 
(ii)  and  (iii),  respectively)  as  it  is 
unnecessary  because  any  prior-filed 
application  that  would  satisfy  paragraph 
(ii)  would  also  satisfy'  paragraph  (iii). 


Sections  1.78(a)(2)(iii)  and  (a)(5)(iii) 
are  proposed  to  be  amended  to  change 
the  word  "sentence"  to  "sentence(s)". 
The  proposed  change  would  permit  the 
required  reference  to  the  prior 
application(s)  to  be  in  more  than  one 
sentence  at  the  beginning  of  the 
specification.  In  some  situations,  it 
would  be  easier  and  clearer  to  set  forth 
the  relationship  between  prior 
applications  if  more  than  one  sentence 
were  permitted.  For  example,  where 
there  is  a  provisional  application  and 
multiple  intermediate  nonprovisional 
applications,  the  required  identification 
in  the  latest  nonprovisional  application 
as  to  which  intermediate  nonprovisional 
appiication(s)  claims  benefit  to  the 
provisional  application  (i.e.,  is  within 
one  year  of  the  provisional  application's 
filing  date),  could  be  set  forth  in  a 
clearer  manner  using  multiple 
sentences. 

Section  1.78(a)(5)(iv)  is  proposed  to 
be  amended  to  require  that  the 
statement  that  the  translation  is  accurate 
be  signed  by  the  individual  who  made 
the  translation.  The  Office  has  received 
a  number  of  inquiries  as  to  who  may 
sign  the  statement,  and  has  decided  that 
it  is  appropriate  to  include  the 
requirement  that  the  signature  required 
is  that  of  the  translator  into  the  rules  of 
practice.  See  also  the  proposed 
amendments  to  §§  1.52(b)(l)(ii)  and 
(d)(1),  1.55(a)(4)  and  1.69(b).  The 
requirement  that  the  person  who  made 
the  translation  sign  the  statement  that 
the  translation  is  accurate  is  consistent 
with  current  §  3.26. 

Section  1.78(c)  is  proposed  to  be 
amended  to  clarify  that  the  prior  art 
exception  under  35  U.S.C.  lQ3(c)  does 
not  apply  to  double  patenting  rejections 
by  the  addition  of  the  last  sentence, 
which  states  "Even  if  the  claimed 
inventions  were  commonly  owned,  or 
subject  to  an  obligation  of  assignment  to 
the  same  person,  at  the  time  the  later 
invention  was  made,  the  conflicting 
claims  may  be  rejected  under  the 
doctrine  of  double  patenting  in  view  of 
such  commonly  owned  or  assigned     , 
applications  or  patents  under 
reexamination."  Therefore,  §  1.78(c) 
emphasizes  that  double  patenting 
rejections  should  still  be  made,  when 
appropriate,  even  if  a  reference  is 
disqualified  from  being  used  in  a 
rejection  under  35  U.S.C.  103(a)  via  the 
prior  art  exclusion  under  35  U.S.C. 
103(c).  This  clarification  codifies  patent 
policy  regarding  double  patenting 
rejections  and  the  prior  art  exclusion 
under  35  U.S.C.  103(c)  as  set  forth  in  the 
notice  Guidelines  Concerning  the 
Implementation  of  Changes  to  35  U.S.C. 
102(gj  and  103(c)  and  the  Interpretation 
of  the  Term  "Original  Application"  in 
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the  American  Inventors  Protection  Act 
of  1999,  1233  Off.  Gaz.  Pat.  Office  54 
(Apr.  1 1 .  2000))  and  MPEP 
§  706.02(I)Cl).  Additionally,  the  first 
sentence  of  §  1.78(c)  is  proposed  to  be 
amended  by  changing  the  word  "party" 
to,"person"  in  order  to  use  terminology 
consistent  with  35  U.S.C.  103(c). 

Section  1.83:  Section  1.83(a)  is 
proposed  to  be  amended  to  provide  that 
tables  and  sequence  listings  that  are  in 
the  specification  are  not  permitted  to 
also  be  included  in  the  drawings. 
Applicants  should  not  be  obliged  to 
include  tables  or  the  sequence  listing  in 
the  drawings  due  to  the  current 
requirement  of  §  1.83(a)  that  all  claimed 
features  must  be  shown  in  the  drawings. 
Under  the  proposed  amendment,  if  the 
specification  includes  a  sequence  listing 
or  a  table,  such  a  sequence  listing  or 
table  would  not  be  permitted  to  be 
repeated  in  the  drawings. 

See  §  1.58(a)  for  a  similar  proposed 
change  to  require  that  tables  be  included 
in  only  one  of  the  drawings  and  the 
specification.     "^ 

Section  1.84:  Section  1.84  is  proposed 
to  be  amended  by  revising 
§  1.84(a)(2){iii)  to  remove  the 
requirement  for  submission  of  a  black 
and  white  copy  of  any  color  drawings  or 
photographs.  Section  1.84(a)(2)(iv)  is 
proposed  to  be  amended  to  become 
(a)(2)(iii).  Section  1.84(c)  is  proposed  to 
be  amended  to  clarify  that  identification 
(labeling)  of  the  drawings  is 
recommended,  but  not  required,  and  to 
change  the  recommended  location  of 
any  identification  of  the  drawings. 

Section  1.84(a)(2)  is  proposed  to  be 
amended  to  remove  the  requirement  for 
a  black  and  white  copy  of  a  color 
drawing  or  photograph.  This 
requirement  has  already  been  waived. 
See  Interim  Waiver  of  Parts  of  37  CFR 
1.84  and  1.165,  and  Dejay  in  the 
Enforcement  of  the  Change  in  37  CFR 
1.84(e)  to  No  Longer  Permit  Mounting  of 
Photographs,  1246  Off.  Gaz.  Pat.  Office 
106  (May  22,  2001). 

Section  1.84(c)  is  proposed  to  be 
amended  to  remove  the  requirement 
.that  the  identification  of  drawings  must 
be  placed  on  the  front  of  each  sheet  of 
drawing,  if  the  information  is  provided. 
The  Office  prefers  that  the  identification 
of  drawings  be  placed  on  the  front  of 
each  sheet  of  drawing  so  that 
photocopies  and' scanned  images  of  the 
drawings  will  be  properly  identified 
with  the  application.  The  Office  has 
new  scanners  that  will  endorse  in  the 
top  margin  starting  3.5  inch  from  the 
right  edge  and  ending  1  inch  from  the 
right  edge  of  the  paper.  Therefore, 
applicants  are  strongly  encouraged  to 
place  the  information  on  the  fi-ont  of 
each  sheet,  to  the  left  of  the  center  on 
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the  top  margi  i  so  that  the  identification 
does  not  ovei  ap  the  endorsement,  and 
so  that  the  id  mtification  will  be 
included  in  a  ly  photocopies  of  the 
drawings.  Th  ;  Office,  however, 
recognizes  th  it  some  applications  have 
long  titles  or  dentification  that  could 
not  be  placec  completely  on  the  front 
within  the  to  )  margin.  In  such  a 
situation,  the  identification  of  drawings 
may  be  place  I  on  the  back  of  each  sheet 
(understandii  ig  that  the  backs  of 
drawing  shee  s  will  not  be  scanned),  but 
placing  part  c  f  the  identification  (e.g., 
the  applicatic  n  number  and  the  first 
inventor's  iiai  ne)  on  the  front  is 
recommendei  .  If  the  identification  of 
drawings  is  p  aced  on  the  front  of  each 
sheet,  the  ide  itification  must  be  placed 
to  the  left  of  c  enter  within  the  top 
meu-gin. 

Section  1.91:  Section  1.91  is  proposed 
to  be  amende  1  to  add  a  paragraph  (c), 
which  provid  3s  that  a  model  or  exhibit 
must  be  accoi  ipanied  by  photographs 
that  show  mu  tiple  views  of  the  material 
features  of  th«i  model  or  exhibit  and  that 
substantially  ;onform  to  the 
requirements  of  §  1.84.  Material  features 
are  considerei  I  to  be  those  features 
which  represi  nt  that  portion(s)  of  the 
model  or  exhi  jit  forming  the  basis  for 
which  the  ma  del  or  exhibit  has  been 
submitted.  Sii  ice  the  Office  generally 
returns  or  oth  jrwise  disposes  of  models 
or  exhibits  wl  len  they  are  no  longer 
necessary  for  he  conduct  of  business 
before  the  Off  ce  (§  1.94),  such 
photographs  i  re  necessary  for  the  file  of 
the  applicatio  n  or  proceeding  to  contain 
an  adequate  n  icord  of  the  model  or 
exhibit  submi  ted  to  the  Office.  Section 
1.91(c)  would  also  provide  that  this 
requirement  c  oes  not  apply  if  the  model 
or  exhibit  sub  Jtantially  conforms  to  the 
requirements  jf  §  1.52  or  §  1.84,  since  a 
model  or  exhi  jit  that  substantially 
conforms  to  tl  e  requirements  of  §  1.52 
or  §  1.84  can  i  :self  be  retained  in  the  file 
wrapper  of  th  s  application  or 
proceeding. 

In  applicati  )ns  where  the  exhibit  is  ; 
not  intended  I  o  display  the  medium  of 
submission  [eg.,  video  tapes,  DVDs,  and 
compact  disci )  but  the  content  of  the 
submission,  t  le  requirement  that  the 
photographs  I  e  of  the  substantive 
content  is  inc  uded  in  this  paragraph. 
Video  tapes,  I  VDs,  and  compact  discs 
are  usually  su  imitted  with  movies  or 
multimedia  ir  lages.  The  requirement 
that  the  photo  graphs  submitted  should 
show  the  mat(  rial  features  that  were 
being  exhibite  d  is  intended  to  require 
that  the  photo  jraph  be  that  of  the 
content  of  the  material,  not  a 
photograph  o:  the  medium  of 
submission,  i  ence,  if  video  or 
multimedia  si  bmission  is  contained  on 


a  tape  or  disc,  the  corresponding 
photograph  should  be  a  still  image 
single  frame  of  a  movie,  and  not  a 
submission  of  a  photograph  of  a  video 
cassette,  DVD  disc  or  compact  disc. 

A  video  or  DVD  is  not  the  type  of 
model  or  exhibit  that  would 
substantially  conform  to  the 
requirements  of  §§  1.52  or  1.84.  The 
Office  does  not  intend  to  store  bulky 
items,  such  as  videos,  particularly  as  the 
Office  is  moving  toward  an  Image  File 
Wrapper.  See  Changes  To  Implement 
Electronic  Maintenance  of  Official 
Patent  Application  Records,  68  FR 
38611  (June  30,  2003).  Accordingly, 
where  a  video  or  DVD  or  similar  item 
is  submitted  as  a  model  or  exhibit,  the 
requirement  of  §  1.91(c)  for  supplying 
photographs  of  what  is  depicted  in  the 
video  or  DVD,  pursuant  to  §  1.84,  would 
need  to  be  met. 

The  Office  is  interested  in  comments 
as  to  whether  the  requirement  for 
supplying  photographs,  particularly  for 
a  video  or  DVD,  is  overly  broad  and  an 
adequate  description  could  be  presented 
by  some  other  type  of  description,  such 
as  a  written  statement. 

Section  1.94:  Section  1.94  is  proposed 
to  be  amended  to  be  divided  into 
paragraphs  (a)  through  (c).  Paragraph  (a) 
provides  that  once  notification  is  sent  to 
applicant,  arrangements  must  be  made 
by  applicant  for  the  return  of  the  model, 
exhibit,  or  specimen  at  applicant's 
expense,  in  response  to  such 
notification.  Where  the  model,  exhibit 
or  specimen  is  a  perishable,  it  will  be 
presumed  that  the  Office  has  permission 
to  dispose  of  the  item  without  notice  to 
applicant,  unless  applicant  notifies  the 
Office  upon  submission  of  the  item  that 
a  return  is  desired  and  arrangements  are 
promptly  made  for  its  return  upon 
notification  by  the  Office. 

Paragraph  (b)  provides  that  applicant 
is  responsible  for  retaining  the  actual 
model,  exhibit,  or  specimen  for  the 
enforceable  life  of  any  patent  resulting 
from  the  application.  Section  1.94 
would  also  provide  that  its  provisions 
do  not  apply:  (1)  If  the  model  or  exhibit 
substantially  conforms  to  the 
requirements  of  §1.52  or  §  1.84,  since  a 
model  or  exhibit  that  substantially 
conforms  to  the  requirements  of  §  1.52 
or  §  1.84  can  itself  be  retained  in  the  file 
wrapper  of  the  application  or 
proceeding;  (2)  where  a  model,  exhibit, 
or  specimen  has  been  described  by 
photographs  that  conform  to  §  1.84,  or 
(3)  where  the  model,  exhibit,  or 
specimen  is  a  perishable. 

Paragraph  (c)  provides  that  the 
notification  to  applicant  will  set  a 
period  of  time  within  which  applicant 
must  make  arrangements  for  a  return  of 
a  model,  exhibit,  or  specimen,  with 
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extensions  of  time  available  under 
§  1.136.  except  in  the  case  of 
perishables.  The  Office  intends  to  set  a 
one-month  period  of  time  from  the 
mailing  date  of  the  notification  for 
applicant  to  make  arrangements  for  a 
return,  unless  the  item  is  a  perishable, 
in  which  case  the  time  period  will  be 
shorter.  Failure  by  applicant  to  establish 
that  arrangements  for  the  return  of  a 
model,  exhibit  or  specimen  have  been 
made  within  the  time  period  set  in  the 
notice,  will  result  in  the  item  being 
discarded  by  the  Office. 

Section  1.98:  Section  1.98(a)  is 
proposed  to  be  amended  by  revising 
paragraph  (a)(1)  to  require  a  specified 
format/identification  for  each  page  of  an 
IDS,  and  that  U.S.  patents  and  U.S. 
patent  application  publications  be  listed 
in  a  section  separately  ft'om  citations  of 
other  documents.  Section  1.98(a)(1)  is 
specifically  proposed  to  be  amended  to 
require  that  U.S.  patents  and  U.S.  patent 
application  publications  must  be  listed 
separately  from  the  citations  of  other 
documents.  This  will  permit  the  Office 
to  optical  character  recognition  (OCR) 
scan  the  U.S.  patent  numbers  and  the 
U.S.  patent  application  publication 
numbers  such  that  the  document  could   • 
be  made  available  electronically  to  the 
examiner  to  facilitate  searching  and 
retrieval  of  U.S.  patents  and  U.S.  patent 
application  publications  on  the  Office's 
search  databases.  Applicants  will 
comply  with  this  proposed  requirement 
if  they  use  forms  PTO/SB/08A  and  08B 
(or  the  more  commonly  used  PTO- 
1449),  which  provide  a  separate  section 
for  listing  U.S.  patents  and  U.S.  patent 
application  publications.  Applicants 
who  do  not  use  these  forms  for 
submitting  an  IDS  must  make  sure  that 
the  U.S.  patents  and  U.S.  patent 
application  publications  are  listed  in  a 
separate  section  from  citations  of  other 
documents. 

Current  §  1.98(a)(1)  does  not  require 
the  use  of  a  form  such  as  the  PTO/SB/ 
08A  and  08B  because  the  Office  wishes 
to  provide  applicants  the  flexibility  to 
use  other  types  of  lists.  The  Office, 
however,  experiences  problems 
associated  with  lists  that  do  not 
properly  identify  the  application  in 
which  the  IDS  is  being  submitted:  e.g., 
when  applicants  submit  a  list  that 
includes  copies  of  PTO-1449  or  PTO- 
892  forms  from  other  applications.  Even 
though  the  IDS  transmittal  letter  has  the 
proper  application  number,  each  page  of 
the  list  does  not  include  the  proper 
application  number,  but  instead  has  Uie 
application  numbers  of  the  other 
applications.  Should  the  pages  of  the 
list  become  separated,  the  Office  cannot 
associate  the  pages  with  the  proper 
application.  Therefore,  the  rule  is 


proposed  to  be  amended  to  require  that 
each  page  of  the  list  must  clearly 
identify  the  application  number  of  the 
application  in  which  the  IDS  is  being 
submitted?' 

Section  1.98(a)(1)  is  also  proposed  to 
be  amended  to  require  that  a  list  must 
include  a  column  that  provides  a  space 
next  to  each  document  listed  in  order  to 
permit  the  examiner  to  enter  his  or  her 
initials  next  to  the  citations  of  the 
documents  that  have  been  considered 
by  the  examiner.  This  provides  a 
notification  to  the  applicant  and  a  clear 
record  in  the  application  to  indicate 
which  documents  have  been  considered 
by  the  examiner  for  the  application. 
Applicants  are  strongly  discouraged 
from  submitting  a  list  that  includes 
copies  of  PTO/SB/08  (PTO-1449)  or 
PTO-892  forms  from  other  applications. 
A  completed  PTO/SB/08  or  PTO-1449 
form  from  another  application  may 
already  have  initials  of  another 
examiner  and  the  application  number  of 
another  application.  The  burden  is  then 
on  the  Office  to  correct  the  incorrect 
information.  Furthermore,  when  the 
spaces  provided  on  the  form  have 
initials  of  another  examiner,  there  are 
no  spaces  available  next  to  the 
documents  listed  for  the  examiner  of  the 
subsequent  application  to  provide  his  or 
her  initials. 

Section  1.98(a)(1)  is  also  proposed  to 
be  amended  to  require  that  each  page  of 
the  list  includes  a  heading  that  clearly 
indicates  that  the  list  is  an  information 
disclosure  statement.  Since  the  Office 
treats  an  IDS  submitted  by  the  applicant 
differently  than  information  submitted 
by  a  third-party  (e.g.,  the  Office  may 
discard  any  non-compliant  third-party 
submission  under  §  1.99),  a  heading  on 
each  page  of  the  list  to  indicate  that  the 
list  is  an  IDS  would  promote  proper 
treatment  of  the  IDS  submitted  by  the 
applicant  and  reduce  handling  errors. 

Section  1.98(e)  is  proposed  to  be 
amended  to  provide  that  the 
requirement  in  §  1.98(a)(2)  for  a  copy  of 
the  U.S.  patents  or  U.S.  patent 
application  publications  listed  in  an 
information  disclosure  statement  does 
not  apply:  (1)  In  any  national  patent 
application  filed  after  June  30,  2003;  (2) 
in  any  international  application  that  has 
entered  the  national  stage  under  35 
U.S.C.  371  and  §  1.495  after  lune  30, 
2003:  or  (3)  in  any  information 
disclosure  statement  submitted  in 
compliance  with  the  Office's  electronic 
filing  system.  See  Information 
Disclosure  Statements  May  Be  Filed 
Without  Copies  of  U.S.  Patents  and 
Published  Applications  in  Patent 
Applications  filed  after  June  30,  2003. 
1273  Oif.  Gaz.  Pat.  Office  55  (Aug.  5, 
2003). 


Section  1.102:  Section  1.102(c)  would 
be  amended  to  provide  by  rule  for  a 
petition  to  make  an  application  special 
without  a  fee  when  the  application 
relates  to  a  counter-terrorism  invention. 
The  Office  currently  accords  "special" 
status  to  patent  applications  relating  to 
counter-terrorism  technology  so  long  as 
the  fee  under  §  1.17(h)  is  included  with 
the  petition.  Amending  §  1.102(c)  to 
cover  applications  relating  to  counter- 
terrorism  inventions  will  eliminate  the 
requirement  for  a  fee. 

Under  current  §  1.102(c).  there  are 
two  types  of  inventions  that  qualify  as 
a  basis  for  making  an  application  special 
without  a  fee  (other  than  on  the  basis  of 
an  applicant's  age  or  health),  namely:  (1) 
Inventions  that  will  materially  enhance 
the  quality  of  the  environment;  and  (2) 
inventions  that  will  materially 
contribute  to  the  development  or 
conservation  of  energy  resources.  It  is 
proposed  that  inventions  that  will 
materially  contribute  to  countering 
terrorism  be  added  as  a  third  type  of 
invention  for  making  an  application 
special  without  a  fee  under  §  1.102(c). 
As  set  forth  in  MPEP  §  708.02.  XI 
(Inventions  For  Countering  Terrorism), 
the  types  of  technology  for  countering 
terrorism  include,  but  are  not  limited  to, 
systems  for  detecting/identifying 
explosives,  aircraft  sensors/security 
systems,  and  vehicular  barricades/ 
disabling  systems.  This  is  appropriate 
considering  that  such  inventions  may 
help  maintain  homeland  security.  In 
view  of  this  proposed  amendment,  the 
basis  for  making  applications  relating  to 
counter-terrorism  technology  special 
would  be  transferred  from  §  1.102(d)  to 
§  1.102(c). 

Pursuant  to  the  proposed  amendment. 
§  1.102(c)  sets  forth  two  bases  for 
making  an  application  special:  (1) 
Applicant's  age  or  health;  or  (2)  that  the 
invention  is  one  of  the  three  qualifying 
types  of  inventions  [i.e..  the  invention  is 
one  that  will  materially  enhance  the 
quality  of  the  environment,  materially 
contribute  to  the  development  or 
conservation  of  energy  resources,  or 
materially  contribute  to  countering 
terrorism).  In  view  of  the  divergent 
subject  matter  covered  by  §  1.102(c)(1) 
and  (c)(2),  a  petition  under  §  1.102(c)(1) 
or  (c)(2)  must  identify  the  particular 
basis  under  which  applicant  is 
petitioning  for  special  status  so  that  the 
Office  can  determine  how  to  evaluate  an 
application's  entitlement  to  special 
status.  In  addition,  MPpP  §  708.02 
indicates  that  a  "petition  for  special 
status  should  be  accompanied  by  a 
statement  explaining  how  the  invention 
contributes  to  countering  terrorism"- as 
defined  in  MPEP  §  708.02.  XI. 
Inventions  For  Countering  Terrorism. 
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Applicants  axe  reminded  that  any 
identification  of  a  basis  for  requesting 
special  status  and  a  statement  of 
compliance  with  the  technology  specific 
requirement  for  special  status  must  be 
based  upon  a  good  faith  belief  that  the 
invention  in  fact  qualifies  for  special 
status.  See  §§  1.56  and  10.18. 

Section  1.10'3:  Section  1.103(a)  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(g)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §1.17. 

Section  1.105:  Section  1.105(a)  is 
proposed  to  be  amended  to  redesignate 
paragraph  (a)(3)  as  paragraph  (a)(4)  and 
add  new  paragraphs  (a)(l)(viii)  and 
(a)(3).  Sections  1.105(a)(l)(viii)  and 
(a)(3)  contain  additional  examples  of 
information  requirements  and  set  forth 
exemplary  formats  to  portray  the  use  of 
§  1.105  to  seek  stipulations,  for  example, 
as  to  the  knowledge  of  those  of  ordinary 
skill  in  the  art,  and  to  require  responses 
to  interrogatories,  for  example,  as  to 
applicant's  understanding  of  the 
knowledge  of  persons  of  ordinary  skill 
in  the  relevant  art. 

This  proposal  sets  forth  a  practice  for 
soliciting  applicant's  knowledge,  such 
as  stipulations  to  clarify  the  record  by 
removing  uncontroverted  assertions 
from  further  consideration,  or  for 
soliciting  the  applicant's  response  to 
specific  questions  based  on  the 
applicant's  knowledge  to  resolve 
outstanding  issues.  The  requirement  for 
information  provisions  of  §  1.105(a)(1) 
contain  several  examples,  not  by  any 
means  exhaustive,  of  the  types  of 
information  that  may  be  required  from 
applicants  under  §  1.105.  The  Office  is 
proposing  to  add  the  following 
examples  to  §  1.105(a)(1):  Technical 
information  known  to  applicant 
concerning  the  interpretation  of  the 
related  art,  the  disclosure,  the  claimed 
subject  matter,'Other  information 
pertinent  to  patentability,  or  the 
accuracy  of  the  examiner's  stated 
interpretation  of  such  items.  The  format 
of  5uch  a  requirement  would  differ 
markedly  from  the  format  of  the  existing 
examples,  which  generally  require 
specific  documents.  New  paragraph 
(a)(3)  provides  examples  of  formats  for 
requirements  for  information:  (1)  a 
requirement  for  documents;  (2) 
interrogatories  in  the  form  of  specific 
questions  seeking  applicant's 
knowledge;  or  (3)  stipulations  in  the 
form  of  statements  with  which  the 
applicant  may  agree  or  disagree.  The 
existing  provisions  of  paragraph  (a)(3) 
would  be  included  in  paragraph  (a)(4), 
which  would  also  recognize  that 
information  in  the  form  of  opinion 
might  not  be  held,  and  permit  a  reply 
to  a  requirement  for  opinion  to  be 


considered  ci  )mplete  where  it  is  stated 
that  an  opini  )n  is  not  held. 

35  U.S.C.  101,  102.  103  and  112 
require  that  c  (aimed  subject  matter  be 
among  those  eligible  for  patentability, 
provide  utilit  y  that  is  substantial, 
credible  and  specific,  be  supported  by  a 
written  discli  >sure  that  teaches  how  to 
make  and  us(  the  invention  and  be 
definite  in  cli  aracterization,  and  be 
novel  and  no  i-obvious  to  a  person  of 
ordinary  skil  in  the  art.  Evidentiary 
issues  surrounding  these  patentability 
conditions  fri  jquently  arise  that  require 
applicant  rep  ly  for  resolution. 

In  particuli  ur,  the  knowledge  and  skill 
of  a  person  o  ordincu-y  skill  in  the  art 
is  highly  perl  inent  to  the  resultant 
utility,  to  the  degree  of  disclosure 
required,  anc  to  the  degree  to  which 
prior  art  reads  on  claimed  subject  matter 
in  view  of  in  lerent  aspects  and  standard 
practices  anc  knowledge  in  the  art. 
However,  evi  ience  of  what  the  indicia 
would  be  for  that  knowledge  and  skill 
may  be  highl  r  burdensome  to  collect, 
and  may  be  p  articularly  wasteful  of 
examiner  resi  )urces  for  certain 
elementary  is  sues,  such  as  in  common 
matters  of  sci  sntific  and  engineering 
practice. 

The  Office  is  considering  the  use  of 
stipulations  i  nd  interrogatories  relating 
to  elements  a  the  prior  art,  recognitions 
of  problems  1 3  be  solved,  and  rationales 
for  combinat  ons. 

Applicant  ind  the  examiner  may 
agree  on  the    nowledge  exhibited  by 
persons  of  or  linary  skill  in  the  art,  and 
this  may  be  c  ocumented  by  formal 
stipulation.  /  Iternatively,  the  examiner 
may  articulat ;  specific  questions  for 
applicant  res  )onse  in  the  form  of  an 
interrogator}'  designed  to  elicit  the 
aspects  of  th(  knowledge  of  persons  of 
ordinary  skil   in  the  art  pertinent  to 
analyzing  pal  entability  arising  from  the 
art  of  record. 

Additional  instances  where 
stipulations  i  nd  interrogatories  may  be 
used  to  elicit  information  reasonably 
necessary*  to  i  xamination  include 
eliciting:  (1) .  Applicant's  interpretation 
of  the  distinc  ions  among  claims:  (2) 
applicant's  ir  terpretation  of  the 
common  tech  nical  features  shared 
among  allele  ms,  or  admission  that 
certain  group  >  of  claims  do  not  share 
any  common  technical  features;  (3) 
applicant's  ir  lention  for  the  scope  of 
structural  an*  procedural  support  found 
in  the  disclos  ire  for  means  or  step  plus 
function  claii  tis;  (4)  applicant's 
interpretatioi  for  precisely  which 
portions  of  th  e  disclosure  provide  the 
written  descr  ption  and  enablement 
support  for  ei  ch  claim  element:  (5) 
applicant's  ir  terpretation  for  the 
intended  brei  dth  of  claim  terins. 


particularly  where  those  terms  are  not 
used  per  se  in  the  specification;  (6) 
applicant's  interpretation  of  which 
portions  of  each  claim  correspond  to  the 
admitted  prior  art  in  the  specification; 
(7)  applicant's  interpretation  of  the 
specific  utility  provided  by  the  claimed 
subject  matter;  and  (8)  applicant's 
identification  of  new  subject  matter  in  a 
continuation-in-part. 

All  requirements  for  information 
under  §  1.105  must  be  reasonably 
necessary  to  treating  a  matter  in  an 
application.  As  such,  requirements  for 
information  must  be  specific  in  the 
articulation  of  what  is  required  and 
must  exhibit  a  reasonable  likelihood  of 
being  readily  fulfilled  by  the  applicant. 
The  Office's  policy  of  compact 
prosecution  requires  that  both 
examiners  and  applicants  provide  the 
information  necessary  to  raise  and 
resolve  the  issues  related  to 
patentability  expeditiously.  Where 
information  highly  pertinent  to 
patentability  determination  may  be 
required  in  a  form  that  is  readily 
responded  to,  such  as  with  solicitations 
of  stipulations  or  interrogatories  directly 
related  to  the  issues  on  the  record,  such 
a  requirement  is  consistent  with  the 
policies  of  compact  prosecution  and 
reasonable  necessity  for  making 
requirements. 

Section  1.111:  Section  1.111(a)(2)  is 
proposed  to  be  amended  to  provide  that 
a  supplemental  reply  to  a  non-final 
Office  action  will  not  be  entered  as  a 
matter  of  right,  with  the  exception  that 
a  supplemental  reply  will  be  entered  if 
it  is  filed  within  the  period  when  action 
by  the  Office  is  suspended  under 
§  1.103(a)  through  (c)  (suspensions 
requested  by  the  applicant).  The 
proposed  amendment  to  §  1.111(a)(2) 
would  also  provide  that  the  Office  may 
enter  a  supplemental  reply  that  is  filed 
before  the  expiration  of  the  statutory 
period  [i.e.,  within  six  months  from  the 
mailing  date  of  the  non-final  Office 
action)  if  the  supplemental  reply  is 
clearly  limited  to:  (1)  Cancellation  of  a 
ciaim(s):  (2)  adoption  of  an  examiner 
suggestion(s);  or  (3)  placement  of  the 
applicatfon  in  condition  for  allowance. 
The  proposed  amendment  to 
§  1.111(a)(2)  would  replace  the  current 
procedures  for  disapproving  a  second  or 
subsequent  supplemental  reply  set  forth 
in  §  1.111(a)(2). 

The  proposed  amendment  to 
§  1.111(a)(2)  would  encourage 
applicants  to  utilize  the  Office's  ^ 

resources  more  efficiently,  by  filing  a 
complete  first  reply  to  a  non-final  Office 
action,  thus  assisting  the  Office  in 
reducing  pendency.  Supplemental 
replies  cause  significant  material  delays 
in  the  examination  and  processing  of 
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applications,  and  place  a  significant 
burden  on  the  Office's  resources.  An 
examiner's  workload  is  increased  by  a 
supplemental  reply  received  after  the 
excuniner  has  already  conducted  an 
updated  prior  art  search  and  drafted  the 
next  Office  action  in  response  to  the 
first  reply.  Beyond  the  additional  time 
to  read  and  consider  the  supplemental 
reply,  the  examiner  may  need  to  redraft 
the  next  Office  action  and  ft-equently 
may  need  to  conduct  a  further  search. 
Pendency  of  the  application  is  also 
increased  when  a  first  complete  reply  is 
filed  to  toll  the  period  for  reply  and  then 
a  supplemental  reply  is  filed  beyond  the 
statutory  period  set  forth  in  the  non- 
final  Office  action.  Applicants  are 
therefore  strongly  encouraged  to  file  a 
reply  to  an  Office  action  that  represents 
a  thorough  consideration  of  all  pending 
claims,  the  art  of  record,  and  the 
preceding  Office  action,  and  as  well 
represents  the  full  communication 
between  applicants,  any  assignees  and 
any  legal  representative  mailing  the 
reply.  This  would  greatly  reduce  the 
need  to  file  a  supplemental  reply.  A 
single  reply,  absent  supplements,  would 
save  examiners'  time  on  rework.  Cross- 
mailings  between  a  new  Office  action 
and  any  supplemental'reply  would  be 
significantly  reduced.  Applicant's 
patent  term  adjustment  reductions 
(under  §  1.704(cK8))  would  also  be 
minimized,  and  the  Office  would  save 
processing  time  and  resources  on  patent 
term  adjustment  calculations.  The 
changes  to  §  1.111(a)(2)  would  affect  a 
very  small  percentage  of  applicants 
because  only  about  5.6%  of  all 
applications  have  one  or  more 
supplemental  amendments.  These 
supplemental  amendments  do,  however, 
represent  a  significant  burden  on  the 
Office  from  a  small  group  of  applicants. 
The  burden  would  be  effectively  ^ 
reduced  by  the  instant  proposed  change. 

After  filing  a  reply  to  a  non-final 
Office  action,  applicants  would  not  be 
able  in  a  supplemental  reply,  as  a  matter 
of  right,  to:  (1)  Further  amend  any 
claims;  (2)  add  new  claims;  (3)  reinstate 
previously  canceled  claims;  (4)  present 
evidence;  or  (5)  submit  arguments.  The 
Office  may  enter  any  supplemental 
reply  that  is  filed  before  the  expiration 
of  the  statutory  period  [i.e..  within  six 
months  from  the  mailing  date  of  the 
non-final  Office  action)  if  the 
supplemental  reply  is  limited  to:  (1) 
Cancellation  of  a  claim(s);  (2)  adoption 
of  an  examiner  suggestion(s);  or  (3) 
placement  of  the  application  in 
condition  for  allowance.  Any 
supplemental  reply  filed  after  the 
expiration  of  the  statutory  period  would 
not  be  entered  even  if  the  supplemental 


reply  meets  one  of  the  conditions  since 
such  reply  WQuld  not  be  evaluated  for 
entry.  IDSs,  or  supplemental  IDSs  are 
not  considered  replies  except  when  they 
are  submitted  pursuant  to  a  requirement 
under  §  1.105.  IDSs  filed  with  a  non- 
compliant  supplemental  reply  would  be 
considered  separately  according  to  the 
requirements  of  §§  1.97  and  1.98. 

The  proposed  amendment  to 
§  1.111(a)(2)  would  replace  the 
procedures  currently  set  forth  in 
§  1.111(a)(2).  The  current  disapproval 
procedures  were  meant  to  provide  the 
Office  with  latitude  to  refuse  entry  of 
supplemental  replies  that  unduly 
interfere  with  the  preparation  of  an 
Office  action.  See  Changes  to  Implement 
the  Patent  Business  Goals,  65  FR  54604 
(Sept.  8.  2000),  1238  Off.  Gaz.  Pat. 
Office  77  (Sept.  19,  2000).  The 
disapproval  procedures;  however,  did 
not  address  the  pendency  problems 
associated  with  first  supplemental 
replies.  The  Office  receives  a 
significantly  larger  number  of  first 
supplemental  replies  than  second  (or 
subsequent)  su|  plemental  replies. 
Furthermore,  the  procedures  for 
disapproving  a  second  (or  subsequent) 
supplemental  reply  are  too  time 
consuming  for  examiners  and  Office 
technical  support  staff.  The  proposed 
amendment  to  §  1.111(a)(2)  would 
provide  a  single  simplified  procedure 
for  handling  all  supplemental  replies, 
which  would  reduce  processing  delays 
and  save  Office  resources. 

If  a  supplemental  reply  is  denied 
entry,  such  reply  would  be  "assigned  a 
paper  number  and  placed  in  the 
application  file,  with  no  further  action 
taken.  To  have  any  of  the  arguments  or 
amendments  contained  in  an  unentered 
supplemental  reply  considered  by  the 
examiner,  applicants  may  request  the 
entry  of  the  supplemental  reply,  or 
resubmit  the  contents  of  supplemental 
reply,  in  a  proper  reply  to  the  next 
Office  action,  if  the  next  Office  action  is 
a  non-final  action.  If  the  next  Office 
action  is  a  final  rejection  or  a  notice  of 
allowance,  applicants  may  file  a  request 
for  continued  examination  (RCE)  in 
compliance  with  §  1.114  [i.e.,  a  request 
accompanied  by  a  submission  and  a  fee) 
and  request  the  entry  of  the 
supplemental  reply,  or  resubmit  the 
contents  of  such  reply,  in  the  RCE 
submission,  to  have  such  reply 
considered  by  the  examiner.  If  an  RCE 
is  filed  after  a  final  Office  action,  to 
have  a  previously  filed  supplemental 
reply  considered,  the  RCE  must  be 
accompanied  by  a  reply  to  the 
outstanding  Office  action.  See 
§1.114(0). 

If  an  applicant  cannot  file  a  first  reply 
to  a  non-final  Office  action  that  is  to  his 


or  her  satisfaction  [e.g..  an  affidavit  is 
being  prepared  under  §  1.131).  applicant 
may  consider  filing  a  continuing    ' 
application,  such  as  a  continuation 
application  under  §  1.53(b)  (as  an  RCE 
would  not  be  permitted  because  the 
Office  action  is  non-final,  see  " 
§  1.114(b)). 

A  supplemental  reply  would  be 
entered  if  it  is  filed  within  the  period 
during  which  action  by  the  Office  is 
suspended  under  §  1.103(a)  through  (c). 
If  a  supplemental  reply  is  filed  during 
a  suspension  of  action  that  was  granted 
by  the  Office  for  a  petition,  with  a 
showing  of  good  and  sufficient  cause  for 
suspension,  the  supplemental  reply 
would  be  entered.  For  example,  if  test 
data  is  required  to  overcome  a  rejection 
under  35  U.S.C.  103(a)  and  the 
applicant  needs  more  time  to  conduct 
an  experiment  and  collect  the  test  data, 
the  applicant  mayfde  a  first  reply  to  the 
Office  action  (as  the  Office  will  not 
grant  a  suspension  of  action  if  there  is 
an  outstanding  Office  action  awaiting  a 
reply  by  the  applicant)  and  a  petition  for 
suspension  of  action  with  a  showing  of 
good  cause  under  §  1.103(a).  If  the 
suspension  is  granted  by  the  Office, 
applicant  may  submit  the  test  data  in  a 
supplemental  reply  during  the 
suspension  period.  In  addition,  if  an 
applicant  is  filing  an  RCE  after  a  final 
rejection  accompanied  by  a  reply  to  the 
final  Office  action  and  needs  more  time 
to  prepare  a  supplemental  reply  [e.g.,  an 
affidavit),  applicant  may  consider  filing 
a  request  for  suspension  of  action  under 
§  1.103(c)  with  the  RCE.  The  proposed 
§  l.lll{aK2)(ii)  would  permit  the 
affidavit  (which  is  supplemental  to  the 
reply  to  the  final  Office  action)  to  be 
entered.  A  supplemental  reply, 
however,  would  not  be  entered  if  it  is 
filed  during  a  suspension  of  action 
initiated  by  the  Office  under  §  1.103(e). 

The  proposed  amendment  to 
§  1.111(a)(2)  would  not  change  the  ' 
impact  of  the  submission  of  a 
supplemental  reply  on  patent  term 
adjustment,  in  that  the  submission  of 
any  supplemental  reply  will  cause  a 
reduction  of  any  accumulated  patent 
term  adjustment  under  §  1.704(c)(8)., 

Section  1.115:  Section  1.115  is 
proposed  to  be  amended  by  adding  a 
new  paragraph  (b)  to  treat  all 
preliminary  amendments  filed  on  or 
prior  to  (where  a  filing  date  being 
accorded  application  papers  is  later 
than  the  original  receipt  date  of  the 
application  papers)  the  application 
filing  date  as  being  part  of  the  original 
disclosure.  Current  paragraphs  (b)  and 
(c)  of  §  1.115  would  be  redesignated  (c) 
and  (d),  respectively.  If  a  preliminary 
amendment  is  determined  to  contain 
matter  not  otherwise  included  in  the 
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contents  of  the  originally  filed 
specification,  including  claims,  and 
drawings,  and  the  preliminary 
amendment  is  not  specifically  referred 
to  in  the  oath  or  declaration  under 
§  1.63,  a  new  oath  or  declaration  in 
compliance  with  §  1.63  and  referencing 
such  preliminary  amendment(s)  will  be 
required.  Further,  the  Office  proposes  to 
amend  current  section  1.115(b)(1),  as 
proposed  new  paragraph  (c)(l)(i),  to 
allow  the  Office  to  disapprove  entry  of 
any  amendment,  whether  submitted 
prior  to,  on  or  after  the  filing  date  of  an 
application,  which  seeks  cancellation  of 
all  claimfr  without  presenting  any  new 
or  substitute  claims,  except  that  the 
Office  would  treat  a  preliminary 
amendment  canceling  all  of  the  claims 
and  presenting  no  new  or  substitute 
claims  procedurally  as  preserving  a 
claim  (Uie  first  independent  claim)  for 
filing  and  fee  calculation  piuposes  only. 

Preliminary  Amendment  Submitted 
on  or  Prior  to  the  Filing  Date  as  Part  of 
the  Original  Disclosure:  It  has  long  been 
the  practice  that  a  preliminary 
amendment  filed  on  or  prior  to  the  filing 
date  of  an  application  may  be 
con^dered  a  part  of  the  original 
disclosure  if  it  is  referred  to  in  a  first 
filed  oath  or  declaration  in  compliance 
with  §  1.63.  The  first  filed  oath  or 
declaration  may  have  been  filed  prior  to, 
on  or  after  the  application  filing  date.  If 
the  preliminary  amendment  is  not 
referred  to  in  the  oath  or  declaration, 
any  request  to  treat  the  preliminary 
amendment  as  a  part  ojf  the  original 
disclosure  is  by  way  of  petition  under 
§  1.182  requesting  that  the  original  oath 
or  declaration  be  disregarded  and  that 
the  application  be  treated  as  an 
application  filed  without  an  executed 
oath  or  declaration  under  §  1.53(f).  Any 
such  petition  must  be  accompanied  by 
the  $130.00  petition  fee,  a  newly 
executed  oath  or  declaration  (which 
identifies  the  application  and  refers  to 
the  preliminary  amendment),  and  the 
requisite  surcharge  under  §  1.16(e). 

All  application  papers,  including 
preliminary  amendments,  located  in  the 
application  file  on  the  application  filing 
'  date  are  currently  scanned  by  the  Office 
of  Initial  Patent  Examination  (OIPE)  into 
an  electronic  image  format.  Therefore, 
the  treatment  of  a  preliminary 
amendment  as  being  part  of  the  original 
'  disclosure  by  the  newly  proposed 
practice  of  automatically  treating  all 
preliminary  amendments  filed  on  or 
prior  to  the  filing  date  of  an  application 
as  being  part  of  the  original  disclosure 
would  add  no  additional  scanning  work 
to  OIPE.  The  proposed  practice, 
however,  would  provide  a  consistent 
way  of  treating  preliminary 
amendments  and  eliminate  the  need  for 


filing  a  petitioi .  As  a  result,  valuable 
processing  tim(  i  would  be  saved.  No 
change  in  praci  ice  is  contemplated 
regarding  inclusion  of  preliminary 
amendments  id  a  published  application, 
as  only  prelimi  lary  amendments 
submitted  by  E  "S  (electronic  system  for 
submitting  pati  nt  applications)  will  be 
included  in  a  p  ublished  application.  See 
§  1.215(c). 

A  preliminai  y  amendment  seeking 
cancellation  of  all  claims,  but  not 
presenting  any  new  or  substitute  claims, 
would  be  part  ( if  the  original  disclosure, 
but  would  bee  itered  only  in  part  in 
conformance  w  ith  the  practice  set  forth 
below. 

All  prelimin  iry  amendments  filed  on 
or  prior  to  the  :  iling  date  of  an 
application  are  proposed  to  be  treated  as 
part  of  the  orig  nal  disclosure.  These 
preliminary  an  endments  would  be 
entered  into  th  ;  application.  Thereafter, 
the  application ,  including  the 
preliminary'  an  endments,  would  be 
forwarded  to  all  examiner  for 
examination  ir  due  course.  During 
examination,  t  le  examiner  would  make 
a  determinatioi  i  as  to  whether  the 
preliminary  an  endments  contain  matter 
not  in  the  origi  lally  filed  specification, 
including  claii  is  and  £my  drawings.  If 
the  examiner  d  stermines  that  the 
preliminary  an  endments  filed  on  or 
prior  to  the  fili  ig  date  of  an  application 
contains  only  s  ubject  matter  disclosed 
in  the  contents  of  the  originally  filed 
specification,  iicluding  claims  and  any 
drawings,  no  r(  iference  to  the 
preliminary  an  endments  in  the  oath  or 
declaration  wo  aid  be  necessary  and, 
thus,  would  nc  t  be  required.  If, 
however,  it  is  <  etermined  by  the 
examiner  that  he  amendments  filed  on 
or  prior  to  the  iling  date  of  an 
application  do  contain  matter  not  in  the 
originally  filec  specification,  including 
claims  and  anj  drawings,  and  the 
preliminary  an  lendments  are  not 
referred  to  in  a  first  filed  oath  or 
declaration  (or  a  later  submitted  one), 
then  a  new  oat  i  or  declaration  in 
compliance  with  §  1.63  and  referencing 
such  prelimin.  ry  amendment(s)  would 
be  necessary  a,  id.  thus,  would  be 
required  by  th(  examiner.  The  oath  or 
declaration  fiU  d  in  such  an  application 
must  identify  t  le  preliminary 
amendment  ac  ding  matter  not  in  the 
originally  filec  specification,  including 
claims  and  an]  drawings  as  one  of  the 
papers  which  he  inventor{s)  has 
"reviewed  anc  understands"  in  order  to 
comply  with  §  1.63(b)(2)  (the  surcharge 
under  §  1.16(e  would  not  be  required). 

Preliminary  amendments  filed  after 
the  filing  date  af  an  application  are  not 
considered  as  )art  of  the  original 
disclosure  anc  are  not  subject  to  a 


determination  of  whether  the 
preliminary  amendments  must  be 
referred  to  in  an  oath  or  declaration  (if 
they  contain  subject  matter  not 
disclosed  in  the  contents  of  the 
originally  filed  specification,  including 
claims  and  any  drawings)  but  will  be 
reviewed  by  the  examiner  for  new 
matter.  Prelimincuy  amendments  filed 
prior  to  or  on  the  filing  date  of  the 
application  by  definition  cannot  contain 
new  matter  whether  or  not  they  are 
referred  to  in  a  first  filed  oath  or 
declaration  because  they  would  be 
considered  part  of  the  application  as 
originally  filed. 

The  appropriate  provisions  of  the 
MPEP  will  be  modified  accordingly,  if 
the  proposed  amendment  to  §  1.115  is 
adopted. 

It  is  recognized  that  the  requirement 
for  a  new  oath  or  declaration  when  the 
originally  filed  application  papers 
include  preliminary  amendments  which 
have  been  detemiined  by  an  examiner  to 
contain  matter  not  in  the  originally  filed 
specification,  including  claims  and  any 
drawings  and  are  not  referred  to  in  the 
originally  filed  oath  or  declaration  (or  a 
later  submitted  one)  may  present  a 
hardship  in  acquiring  the  requisite 
signatures  of  all  the  inventors.  The 
treatment,  however,  of  such  a 
preliminary  amendment  as  being  part  of 
the  original  disclosure  and  the 
elimination  of  the  cturent  petition 
practice  are  believed  to  outweigh  such 
hardship. 

A  good  practice  to  follow,  when  at  all 
possible,  is  to  refer  to  all  preliminary 
amendments  filed  on  or  prior  to  the 
filing  date  of  an  application,  in  an  oath 
or  declaration  filed  under  §  1.63 
whenever  the  oath  or  declaration  is  first 
filed.  Following  this  practice  will  avoid 
the  necessity  for  filing  a  new  oath  or 
declaration  referencing  the  preliminary 
amendments. 

It  should  be  noted  that  no  oath  or 
declaration  filed  under  §  1.63  would  be 
determined  to  be  defective  under  this 
section  if  it  makes  reference  to  a 
preliminary  amendment  filed  on  or 
prior  to  the  filing  date  of  an  application, 
which  is  determined  by  the  Office  to 
contain  only  subject  matter  disclosed  in 
the  contents  of  the  originally  filed 
specification,  including  claims  and  any 
drawings. 

Preliminary  Amendment  Filed  Prior  to 
the  Filing  Date  of  an  Application 

Example  A:  An  example  of  a 
preliminary  amendment  filed  prior  to 
the  filing  date  of  an  application  is  a 
preliminary  amendment  filed  with  the 
original  application  papers,  wherein  the 
original  application  papers  did  not 
include  a  specification  in  compliance 
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with  35  U.S.C.  112.  Accordingly,  the 
application  papers,  as  filed,  were  not 
entitled  to  a  filing  date  under  35  U.S.C. 
'111(a)(2)(A).  Thereafter,  a  specification 
in  compliance  with  35  U.S.C.  112  was 
filed  in  the  application,  and  the 
application  was  entitled  to  a  filing  date 
as  of  the  date  of  submission  of  the 
specification  in  compliance  with  35 
U.S.C.  112. 

Preliminar\'  Amendment  Not  Desired  To 
Be  Part  of  the  Original  Disclosure 

Example  Bl :  If  a  preliminary 
amendment  is  not  desired  to  be  a  part 
of  the  original  disclosure,  then  such 
preliminary  amendment  must  be  filed  in 
the  application  on  a  date  later  than  the 
application  filing  date.  Such  a  situation 
could  occur  if  a  practitioner  drafts  a 
preliminary  amendment,  which  he 
believes  contains  only  subject  matter 
disclosed  in  the  contents  of  the 
originally  filed  specification,  including 
claims  and  any  drawings,  after  a 
declaration  was  signed  by  all  the 
inventors  executing  the  application 
papers  without  the  preliminary 
amendment  being  before  them  and  it 
would  be  very  difficult  to  obtain  a  new 
oath  or  declaration  in  compliance  with 
§  1.63  executed  by  all  the  inventors 
referring  to  the  preliminary  amendment. 

Example  B2:  Where  it  is  determined 
by  an  examiner  that  a  preliminary 
amendment  filed  on  or  prior  to  the  filing 
date  of  an  application  (including  an 
executed  declaration)  contains 
additional  subject  matter  not  disclosed 
in  the  contents  of  the  originally  filed 
specification,  including  claims  and  any 
drawings,  a  practitioner  may  determine 
that  the  preliminary  amendment  does 
not  need  to  be  a  part  of  the  original 
disclosure  (e.g.,  to  support  the  particular 
invention  being  claimed)  and  therefore 
it  would  be  easier  to  cancel  the 
preliminary  amendment  rather  than 
obtain  a  new  oath  or  declaration  in 
compliance  with  §  1.63  executed  by  all 
the  inventors  referring  to  the 
preliminary  amendment. 

Preliminary  Amendment  Adding  a 
Benefit  Claim  to  a  Prior  Application 

Example  Cl :  An  application  was  filed 
under  §  1.53Cb)  as  a  continuation 
application  of  a  prior  filed  (parent) 
application  including  a  specification 
(including  claims)  and  drawings 
updated  with  all  desired  amendments 
(without  adding  any  new  matter 
(§  1.63(d)(l)(iii)))  fi-om  a  prior  filed 
(parent)  application,  a  copy  of  a  signed 
declaration  used  in  the  prior  application 
(§  1.63(d)(lKiv)),  and  a  preliminary 
amendment  adding  a  benefit  claim.  The 
preliminary  amendment  adds  only  a 
specific  reference  to  the  prior  filed  (e.g.. 


parent)  application  to  the  first  line  of 
the  specification.  As  the  preliminary 
amendment  was  submitted  on  filing,  it 
is  part  of  the  original  disclosure. 
Question:  Does  the  oath  or  declaration 
need  to  refer  to  this  preliminary 
amendment?  Answer:  No.  As  the 
application  submitted  on  filing  is  an 
updated  version  of  the  specification  of 
the  prior  application  (without  adding 
new  matter)  including  the  benefit  claim, 
the  oath  or  declaration  does  not  need  to 
include  a  reference  to  the  preliminarv' 
amendment.  Thus,  the  preliminary 
amendment  is  not  adding  additional 
subject  matter  not  disclosed  in  the 
contents  of  the  originally  filed 
specification  of  the  continuation 
application,  including  claims  and 
drawings. 

Example  C2:  In  addition  to  the  facts 
set  forth  in  Example  C(l),  the 
specification  submitted  on  filing 
inadvertently  omitted  a  copy  of  page  5 
of  the  specification,  however,  the 
transmittal  letter  (PTO/SB/05) 
submitted  on  filing  stated  the  following: 

For  CONTINUATION  OR 
DIVISIONAL  APPS  only:  The  entire 
disclosure  of  the  prior  application,  ft-om 
which  an  oath  or  declaration  is  supplied 
under  Box  5b,  is  considered  a  part  of  the 
disclosure  of  the  accompanying 
continuation  or  divisional  application 
and  is  hereby  incorporated  by  reference. 
The  incorporation  can  only  be  relied 
upon  when  a  portion  has  been 
inadvertently  omitted  from  the 
submitted  application  parts. 

Thereafter,  the  omitted  page  5  ft-om 
the  p^ior  application,  that  was  intended 
to  be  submitted  with  the  new 
application  on  filing  but  was  not,  is  then 
submitted.  Question:  Is  a  new  oath  or 
declaration  required?  Answer:  No. 
While  the  continuation  application  did 
not  include  all  the  subject  matter  of  the 
prior  application  which  was  intended  to 
be  submitted  on  filing,  the  application 
did  include  a  limited  incorporation  by 
reference.  See  MPEP  §  201.06(c).  As  the 
material  of  page  5  of  the  prior 
application  was  inadvertently  omitted 
on  filing,  the  incorporation  by  reference 
would  permit  the  entry  of  the  subject 
matter  of  page  5  of  the  prior  application 
into  the  continuation  application.  See 
also  proposed  §  1.57(a). 

Preliminary  Amendment  Adding  New 
Matter  to  a  Continuation  Application 

Example  D:  An  application  was  filed 
under  §  1.53(b)  as-a  continuation 
application  of  a  prior  filed  (parent) 
application  including  an  updated 
specification  (including  claims)  and 
drawings  from  a  prior  filed  (parent) 
application,  a  copy  of  the  signed 
declaration  from  the  prior  application. 


and  a  preliminary  amendment.  The 
preliminary  amendment  included  a 
benefit  claim  and  also  a  new  matter 
amendment  of  the  specification,  which 
new  matter  was  not  disclosed  in  the 
contents  of  the  originally  filed 
specification,  including  claims  and 
drawings.  As  the  preliminary 
amendment  was  submitted  on  filing,  it 
is  part  of  the  original  disclosure. 
Question:  Does  the  oath  or  declaration 
need  to  refer  to  this  preliminary 
amendment?  Answer:  Yes.  As  the 
application  includes  new  matter,  the 
application  cannot  be  a  continuation 
application.  The  application  is  a 
continuation-in-part  application.  An 
examiner  would  equire  that  the 
application  be  redesignated  as  a 
continuation-in-part  application,  and 
require  a  new  oath  or  declaration  in 
compliance  with  §  1.63  and  referencing 
the  preliminary  amendment(s). 

The  Office  is  particularly  interested  in 
comments  from  our  customers  regarding 
whether  the  benefits  of  the  proposed 
change  in  Office  policy  (elimination  of 
the  current  petition  practice  and 
treatment  of  preliminary  amendments 
filed  on  or  prior  to  the  filing  date  of  an 
application  as  part  of  the  original 
disclosure)  outweighs  the  attendant    " 
hardship  (reexecution  of  the  oath  or 
declaration). 

This  change  to  §  1.115  would  not  be 
retroactive  to  any  applications  filed 
before  the  effective  date  of  the  rule 
change.  The  proposed  change  would  be 
prospective  only  since  to  apply  the 
change  retroactively  would  result  in 
changing  the  expectations  regarding 
treatment  of  preliminary  amendments 
filed  on  or  prior  to  the  filing  ^iate  of  an 
application  by  the  Office. 

Preliminary  Amendment  Cancelling 
All  Claims:  Current  paragraph  (b)  of 
§  1.115  is  proposed  to  be  redesignated  as 
paragraph  (c)  based  on  the  above  new 
proposed  paragraph  (b)  and  would  be 
reformatted  to  accommodate  the 
addition  of  new  paragraph  (c)(l)(i)  as  is 
being  proposed  to  treat  a  preliminary 
amendment  seeking  to  cancel  all  claims. 

Before  June  of  1998,  it  was  the 
practice  of  the  Office  to  treat  an 
application  filed  with  an  amendment 
(preliminary  amendment)  canceling  all 
of  the  claims  and  presenting  no  new  or 
substitute  claims  by  denying  entry  of 
the  amendment.  See  MPEP  §§  711.01 
and  714.19.  In  Baxter  Int  I  Inc.  v. 
McGawlnc,  149  F.3d  1321.  47  USPQ2d 
1225  (Fed.  Cir.  1998).  the  Federal 
Circuit  held  that  a  divisional 
application  that  included  instructions  to 
cancel  all  of  the  claims  in  the 
specification,  without  presenting  any 
new  claims,  and  did  not  contain  at  least 
one  claim  as  required  by  35  U.S.C.  112, 


53836^ Federal  Register/Vol.  68,  No.  177)(Friday,  September  12,  2003 /Proposed  Rules 


1 2,  was  not  entitled  to  a  filing  date 
under  35  U.S.C.  Ml  (a)  until  the  date  an 
amendment  including  at  least  one  claim 
was  filed  in  the  application.  Following 
Baxter,  the  Office  changed  its  practice 
and  no  longer  accorded  a  filing  date  to 
any  application  that  was  accompanied 
by  a  preliminary  amendment  which 
canceled  alT  claims  and  failed  to 
simultaneously  submit  any  new  claims. 
See  Any  Application  Filed  With 
Instructions  to  Cancel  All  of  the  Claims 
in  the  Application  is  Not  Entitled  to  a 
Filing  Date.  1216  Off.  Gaz.  Pat.  Office  46 
(Nov.  10, 1998). 

Subsequently,  in  Exxon  Corp.  v. 
Phillips  Petroleum  Co.,  265  F.3d  1249, 
60  USPQ2d  1368  (Fed.  Cir.  2001),  the 
Federal  Circuit  afiinned  that  the  Ofiice 
may  refiise  to  enter  an  improper 
amendment  that  would  cancel  all  of  the 
claims  in  an  application  to  avert  harm 
(loss  of  a  filing  date)  to  an  applicant. 
The  Federal  Circuit  distinguished  its 
decision  in  Baxter  since  in  Baxter  the 
Office  did  enter  the  amendment  that 
canceled  all  of  the  claims  in  the 
application,  thus  resulting  in  the 
application  not  being  entitled  to  a  filing 
date.  In  contrast,  in  Exxon  the  Office 
refused  to«nter  the  amendment 
cancelling  all- the  claims.  The  Office  did, 
however,  cancel  all  the  dependent 
claims  and  preserve  one  claim  for  filing 
puoposes  only.  Thus,  all  the  claims  were 
never  canceled. 

Consistent  with  Exxon  Corp.  v. 
Phillips  Petroleum  Co.  and  MPEP 
§§  711.01  and  714.19,  paragr^h  (H), 
(8th  ed.  2001),  the  Office  would 
disapprove  entry  of  any  amendment 
(whether  submitted  prior  to,  on  or  after 
the  filing  date  of  the  application)  that 
seeks  cancellation  of  all  claims  but  does 
not  present  any  new  or  substitute 
claims.  For  "filing  purposes,  that  is,  fee 
calculation  piurposes,  the  Office  would 
treat  such  an  application  as  containing 
a  single  claim,  which  would  be  the  first 
independent  claim,  claim  1.  wherein 
such  claim  would  be  the  only  claim  that 
would  be  considered  part  of  the  original 
disclosiu^.  See  Example  A  above  for  an 
illustration  of  a  preliminary  amendment 
filed  prior  to  the  filing  date  of  an 
application. 

The  proposed  amendment  to 
§  1.115(c)(1)  would  be  a  codification  of 
the  Office's  ciurent  practice  as  set  forth 
in  MPEP  §§  711.01  and  714.19, 
paragraph  (H).  In  addition,  the  provision 
in  MPEP  §  601.01(e)  concerning  the 
treatment  of  a  nonprovisional 
application  accompanied  by  a 
preliminary  amendment  which  cancels 
all  claims  and  fails  to  simultaneously 
submit  any  new  claim(s)  would  be 
revised  to  be  in  conformance  with 
current  practice.  See  Treatment  of 


Aw  mdments  Aat  if  Entered  Would 
Cancel  All  oftke  Claims  in  an 
Application,  1155  Off.  Gaz.  Pat.  Office 
827  (Feb.  5,  2oi)2). 

This  change  jo  §  1.115  (if  adopted) 
would  apply  t(^  any  applications  filed 
before  the  effedtive  date  of  the  rule 
change,  as  it  is  a  codification  of  ciurent 
Office  practice 

Section  l.lt  i: Section  1.116(b)  is 
proposed  to  be  revised  to  make  it  clear 
that  the  reexan  ination  proceeding  is  not 
terminated  un(  er  §§^  1.550(d)  or 
1.957(b).  but  ra  ther  the  prosecution  of 
the  reexaminat  ion  is  concluded  imder 
§§  1.550(d)  or    .957(b).  See  the 
discussion  bel(  w  as  to  the  amendment 
of  §  1.550  for  t]  le  rationale  for  this, 
change.  See  07;  o  §§  1.502,  1.570,  1.902, 
1.953.  1.957.  1  958,  1.979,  and  1.997. 

It  is  further  ]  roposed  that  §  1.116(b) 
be  revised  to  n  ore  appropriately  set 
forth  the  §  1.957(c)  consequences  of  a 
failure  to  respc  nd  in  an  Jiiter  partes 
reexamination.  The  j/iter  partes 
reexamination  prosecution  is  neither 
terminated  noi  concluded  where  the 
patent  owner  f  lils  to  timely  respond  to 
an  Office  actio  i,  and  claims  in  the 
proceeding  reisain  patentable.  Rather, 
an  Office  actioi  i  is  issued  to  thereby 
permit  the  thir  i  party  requester  to 
challenge  the  c  (aims  found  patentable. 

Section  1.131:  Section  1.131(b)  is 
proposed  to  be  amended  for  correction 
of  a  typograph  cal  error  that  was 
inadvertently  i  itroduced  in  the  final 
rule  Miscellam  'ous  Amendments  of 
Patent  Rules.  E  3  FR  23728  (June  23, 
1988)  (final  ru  e).  The  typographical 
error  to  be  con  ected  is  contained  in  the 
text  at  the  end  of  the  second  (and  last) 
sentence  of  §  1  131(b),  which  pertains  to 
exhibits  or  reci  »rds  needed  to 
substantiate  ar  oath  or  declaration  of 
prior  invention  swearing  behind  a 
reference  applied  in  a  rejection  of  a 
claim.  Specifically,  the  text  "of  their 
absence  satisfa  ctorily  explained"  should 
read  "or  their  i  ibsence  satisfactorily 
explained"  (en  iphasis  added).  Thus, 
§  i:i31(b)  wou  d  be  amended  to  clarify 
that  for  any  oa  h  or  declaration  under 
§1.131  lacking  original  exhibits  of 
drawings  or  re  :ords  in  support  thereof, 
the  absence  of  such  original  exhibits  of 
drawings  or  re  :ords  must  be 
satisfactorily  e  icplained. 

Section  1.130:  Section  1.136(b)  is 
proposed  to  be  amended  to  add  a 
petition  fee  re«  uirement.  Paragraph 
1.136(a)(2),  foi  example,  specifically 
refers  to  §  1.13  5(b)  for  extensions  of  time 
to  file  replies  i  nder  §§  1.193(b).  1.194, 
1 .196  or  1 .197  after  a  notice  of  appeal 
is  filed.  For  su  :h  replies  on  appeal 
§  1.136(a)  is  ndt  available  for  extending 
the  time  perio^  1  for  reply,  and  applicants 
may  be  able  tc  make  the  §  1.136(b) 


"sufficient  cause"  showing.  To  evaluate 
whether  a  showing  of  "sufficient  cause" 
exists,  decisions  on  §  1.136(b)  requests 
require  a  thorough  evaluation  of  facts 
and  circumstances  on  a  case-by-case 
basis.  Furthermore,  requests  under 
§  1.136(b)  are  generally  treated 
expeditiously  by  the  deciding  official. 
At  MPEP  §  710.02(e),  it  is  recommended 
that  requests  under  §  1.136(b)  be  filed  in 
duplicate  with  a  stamped  return-address 
envelope  to  assist  the  Office  in 
processing  these  requests  with  special 
dispatch.  To  reflect  the  Office's  cost  of 
deciding  requests  under  §  1.136(b),  it  is 
proposed  that  a  requirement  for  a 
petition  fee  be  added  to  §  1.136(b). 
Evaluation  of  a  request  for  an  extension 
of  time  under  §  1.136(b)  for  sufficient 
cause  is  analogous  to  evaluation  of  a 
request  for  the  Office  to  suspend  action 
for  sufficient  cause  pursuaiit  to 
§  1.103(a).  See  discussion  of  §  1.17. 

Section  1.137:  Sections  1.137(a),  (b) 
and  (e)  are  proposed  to  be  amended  to 
clarify  that  the  reexamination 
proceedings  under  §  1.957(c)  referred  to 
in  §§  1.137(b)  and  (c)  are  "limited  as  to 
further  prosecution."  Section  1.137(d)  is 
also  proposed  to  be  amended  to  clarify 
that  when  reviving  a  reissue  application 
pursuant  to  §  1.137  a  terminal 
disclaimer  is  not  required. 

Sections  1.137(a),  (b)  and  (e)  are 
proposed  to  be  amended  to  more 
appropriately  set  forth  the  consequences 
of  a  failiu-e  to  respond  when  governed 
by  §  1.957(c).  An  inter  partes 
reexamination  prosecution  is  neither 
terminated  nor  concluded  where  the 
patent  owner  fails  to  timely  respond  to 
an  Office  action  and  claims  in  the 
proceeding  remain  patentable.  An  Office 
action  is  issued  instead  to  thereby 
permit  the  third  party  requester  to 
challenge  the  claims  foimd  patentable. 
As  set  forth  in  §  1.957(c),  "[i]f  claims  are 
found  patentable  and  the  patent  owner 
fails  to  file  a  timely  and  appropriate 
•  response  to  any  Office  action  in  an  inter 
partes  reexamination  proceeding, 
further  prosecution  will  be  limited  to 
the  claims  found  patentable  at  the  time 
of  the  failure  to  respond,  and  to  any 
claims  added  thereafter  which  do  not 
expand  the  scope  of  the  claims  which 
were  found  patentable  at  that  time."  The 
proposed  revision  refers  accordingly  to 
"revival"  of  an  inter  partes 
reexamination  prosecution  which  has 
been  "limited"  under  §  1.957(c). 

Section  1.137(d)(3)  is  proposed  to  be 
amended  to  clarify  that  the  terminal 
disclaimer  requirements  of  paragraph 
(d)(1)  do  not  apply  to  reissue 
applications. 

Pursuant  to  35  U.S.C.  251,  a  patent  is 
reissued  "for  the  unexpired  part  of  the 
term  of  the  original  patent."  Hence,  any 
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period  of  abandonment  of  a  reissue 
application,  should  the  reissue 
application  become  revived  and  serve  to 
reissue  the  patent,  will  result  in  a  loss 
of  patent  term  for  the  period  that  the 
reissue  application  was  abandoned. 
Accordin^y,  there  is  no  need  to  impose 
an  additional  penalty  on  patentee  to 
terminally  disclaim  the  entire  period  of 
abandonment  of  a  reissue  application. 
This  rationale  accords  with  the 
exclusion  of  the  terminal  disclaimer 
requirement  when  petitioning  for 
revival  of  nonprovisional  applications 
filed  on  or  after  June  8, 1995,  pursuant 
to  §  1.137(d)(1). 

Current  Office  practice  does  not 
require  a  terminal  disclaimer  as  a 
condition  precedent  for  revival  of  an 
abandoned  reissue  application,  no 
matter  when  the  application  was  filed, 
where  revival  is  otherwise  appropriate. 

In  order  to  codify  current  practice, 
§  1.137(d)(3)  is  proposed  to  be  amended 
by  inserting  "to  reissue  applications"  to 
provide  a  blanket  exception  for  reissue 
applications.  Regardless  of  when  the 
reissue  application  was  filed,  applicant 
is  not  required  to  file  an  accompanying 
terminal  disclaimer  with  a  petition  to 
revive  under  §  1.137. 

Section  1.165:  Section  1.165(b)  is 
proposed  to  be  amended  to  remove  the 
requirement  for  a  black  and  white  copy 
of  a  color  drawing  or  photograph.  This 
requirement  has  already  been  waived. 
See  Interim  Waiver  of  Parts  of  37  CFR 
1.84  and  1.165,  and  Delay  in  the 
Enforcement  of  the  Change  in  37  CFR 
1.84(e)  to  No  Longer  Permit  Mounting  of 
Photographs,  1246  Off.  Gaz.  Pat.  Office 
106  (May  22,  2001). 

Section  1.173:  Section  1.173(b)  is 
amended  to  clarify  that  paragraphs 
(b)(1),  (b)(2)  and  (b)(3)  are  directly 
related  to,  and  should  be  read  with, 
paragraph  (b). 

Section  J.I 75.- Section  1.175  is 
proposed  to  be  amended  by  adding  a 
new  paragraph  (e)  requiring  a  new  oath 
or  declaration  for  continuing  reissue 
applications,  which  must  identify  an 
error  not  corrected  in  an  earlier  reissue 
application. 

Section  1.175  is  currently  interpreted 
to  require  any  continuing  reissue 
application  whose  parent  application 
has  not  been  abandoned  to  include  an 
oath  or  declaration  identifying  at  least 
one  error  being  corrected,  which  error  is 
different  from  the  error(s)  being 
corrected  in  the  parent  reissue  (or  an 
earlier  reissue).  Ordinarily,  a  single 
reissue  application  is  filed  to  replace  a 
single  original  patent  and  corrects  all  of 
the  errors  recognized  by  the  applicant  at 
the  time  of  filing  of  the  (single)  reissue. 
If,  during  the  prosecution  of  the  reissue 
application,  applicant  (patentee) 


recognizes  additional  errors  needing 
correcting,  such  corrections  could,  and 
should,  be  made  in  the  same 
application.  If,  however,  after  the  close 
of  prosecution  and  up  until  the  time 
that  the  first  reissue  issues,  applicant 
recognizes  a  further  error  which  needs 
correction  and  files  a  continuing  reissue 
application,  §  1.175(e)  would  now 
explicitly  require  applicant  to  include 
an  oath  or  declaration  which  identifies 
an  error  which  was  not  corrected  in  the 
parent  reissue  application  or  in  an 
earlier  reissue  application,  e.g.,  a 
grandparent  reissue  application. 
Section  J. 1 78:  Section  1.178  is 
proposed  to  be  amended  to  eliminate 
the  requirement  for  physical  surrender 
of  the  original  letters  patent  (i.e.,  the 
"ribbon  copy"  of  the  original  patent)  in 
a  reissue  application,  and  to  make 
surrender  of  the  original  patent 
automatic  upon  the  grant  of  the  reissue 
patent.  The  reissue  statute  provides  in 
part  that: 

Whenever  any  patent  is,  through  error 
without  any  deceptive  intention,  deemed 
wholly  or  partly  inoperative  or  invalid,  by 
reason  of  a  defective  specification  or 
drawing,  or  by  reason  of  the  patentee 
claiming  more  or  less  then  he  had  a  right  to 
claim  in  the  patent,  the  Director  shall,  on  the 
surrender  of  such  patent  and  the  payment  of 
the  fee  required  by  law,  reissue  the  patent  for 
the  invention  disclosed  in  the  original  patent, 
and  in  accordance  with  a  new  and  amended 
application,  for  the  unexpired  part  of  the 
term  of  the  original  patent. 

See  35  U.S.C.  251,  H  1  (emphasis 
added). 

While  the  statutory  language  requires 
a  "surrender"  of  the  original  patent,  it 
does  not  require  a  physical  siurender  of 
the  actual  letters  patent,  nor  even  a 
statement  that  the  patent  owner 
surrenders  the  patent.  Physical 
surrender  by  submission  of  the  letters 
patent  y.e.,  the  copy  of  the  original 
patent  grant)  is  currently  required  by 
rule  via  §  1.178;  however,  such 
submission  is  only  symbolic,  since  the 
patent  right  exists  independently  of 
physical  possession  of  the  letters  patent. 

It  is  the  right  to  the  original  patent 
that  must  be  surrendered  upon  grant  of 
the  reissue  patent,  rather  than  any 
physical  document.  Thus,  where  the 
letters  patent  is  not  submitted  during 
the  prosecution  of  the  reissue 
application  because  it  is  stated  in  the 
reissue  that  the  letters  patent  copy  of  the 
patent  is  lost  or  inaccessible,  there  is  no 
evidence  that  any  stigma  is  attached  to 
the  reissue  patent  by  the  public. 
Further,  there  is  no  case  law  treating 
such  a  reissue  patent  adversely  due  to 
the  failure  to  submit  the  letters  patent. 
In  fact,  there  is  no  legal  reason  to  retain 
the  requirement  for  physical  surrender 


of  the  letters  patent.  On  the  other  hand, 
there  is  much  benefit  for  eliminating  the 
requirement  for  physical  surrender  of 
the  letters  patent. 

It  would  be  beneficial  to  both  the 
Office  and  the  public  to  recognize  and 
provide  that  the  surrender  of  the 
original  patent  is  automatic  upon  the 
grant  of  the  reissue  patent  to  thereby 
eliminate  the  requirement  for  a  physical 
submission  of  the  letters  patent,  and  to 
eliminate  even  the  need  for  filing  a 
paper  offering  to  physically  surrender 
the  letters  patent  (§  1.178(a)). 

The  current  requirement  for 
submission  of  the  patent  dociunent 
requires  the  patent  owner  (seeking 
reissue)  to  try  to  obtain  the  letters  patent 
copy  of  the  patent.  If  the  document  was 
lost  or  misplaced,  the  patent  owner 
must  search  for  it.  If  it  is  in  the  hands 
of  a  former  employee,  the  patentee  must 
make  an  effort  to  secure  it  from  that 
employee  (who  might  not  be  on  friendly 
terms  with  the  patentee).  If  the  letters 
patent  can  be  obtained,  if  must  then  be 
physically  submitted  without  losing  or 
destroying  it.  If  the  letters  patent  cannot 
be  obtained,  the  patent  owner  must 
make  a  statement  of  loss  (Form  PTO/SB/ 
55)  or  explain  that  it  cannot  be  obtained 
from  the  party  having  physical 
possession  of  it.  The  proposed  revision 
of  §  1.178  would  eliminate  these 
burdens,  and  the  requirement  for  use  of 
form  PTO/SB/55  or  its  equivalent. 

At  present,  the  requirement  for 
submission  of  the  letters  patent  copy  of 
the  patent  provides  an  lumecessary 
drain  on  Office  processing  and  storage 
resources  in  dealing  with  the  submitted 
letters  patent  document.  Further,  in  the 
event  the  reissue  is  not  granted,  the 
Office  must  return  the  letters  patent  to 
the  applicant  where  such  is  requested. 
The  proposed  revision  would  do  away 
with  the  burden  on  the  Office  of 
processing,  storing,  and  returning  letters 
patent. 

The  current  requirement  for 
submission  of  the  original  patent  (the 
letters  patent),  or  a  statement  as  to  its   , 
loss,  results  in  a  "built  in"  delay  in  the 
prosecution  while  the  Office  awaits 
submission  of  the  letters  patent  or  the 
statement  of  loss,  which  is  often 
submitted  only  after  an  indication  of 
allowance  of  claims.  The  proposed 
revision  would  reduce  reissue 
application  pendency,  since  the  Office 
would  no  longer  need  to  delay 
prosecution  while  waiting  for  the  letters 
patent  or  the  statement  of  loss. 

As  a  final  point,  the  complete 
elimination  of  the  requirement  for  an 
affirmative  act  (of  surrender)  by  the    . 
patent  owner  would  put  reissue  in  step 
with  other  post  patent  proceedings  for 
dhange  of  patent  which  have  no 
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requirement  for  even  a  statement  of 
surrender  (e.g.,  reexamination 
certificate,  certificate  of  correction). 

Section  1.179:  Section  1.179  would  be 
removed  and  reserved  as  no  longer 
being  necessary.  The  information 
provided  by  this  rule,  i.e.,  notification  to 
the  public  in  the  patent  file  that  a 
reissue  application  has  been  filed  for  a 
particular  patent,  is  now  available 
through  other  means,  such  as  public 
PAIR  on  the  Office's  Internet  home 
page.  This  source  of  information  can  be 
entered  through  the  Office's  Internet 
Web  site  at  http://pair.uspto.gov/cgi- 
bin/final/home.pl  wherein  the  user  can 
enter  the  original  patent  number,  click 
on  "Search,"  and  then  click  on 
"Continuity  Data."  Any  post-issuance 
filings  [e.g.,  reissues,  reexamination 
proceedings)  will  be  identified  by 
scrolling  to  "Child  Continuity  Data."  To 
identify  an  application  under  "Child 
Continuity  Data"  as  a  reissue,  the  user 
simply  clicks  on  the  desired  application 
number  and  searches  through  the  file 
contents  screen  for  "Notice  of  Reissue 
Published  in  Official  Gazette."  The 
Patent  Assistance  Center  (PAC) 
Helpdesk  (telephone  number:  800-786- 
9199)  can  also  provide  information  to 
the  public  on  reissue  filings.  Removal  of" 
the  provision  that  the  Office  place  a 
separate  paper  in  the  patent  file  stating 
that  a  reissue  has  been  filed  would 
therefore  eliminate  several  processing 
steps  within  the  Office  and  contribute  to 
overall  efficiency.  Similarly,  public 
PAIR  will  indicate  termination  of  the 
reissue  examination,  and  placing  a 
second  separate  paper  notice  to  that 
effect  in  the  patent  file  would  be 
unnecessary. 

The  Office,  through  recent  rule 
changes,  has  removed  other  language 
directed  solely  to  internal  instructions 
or  directions  to  itself,  and  which  do  not 
directly  impact  patent  applicants  or  the 
public.  See,  e.g..  Changes  to  Implement 
the  Patent  Business  Goals.  65  FR  54603. 
54644,  54676  (Sept.  8,  2000),  1238  Off. 
Gaz.  Pat.  Office  77  (Sept.  19,  2000) 
(revised  §  1.176  to  eliminate 
instructions  providing  for  a  two-month 
delay  of  examination  following  the 
notice  of  reissue  filing  in  the  Official 
Gazette).  Additipnally,  Office  personnel 
can  internally  through  the  PALM 
database  access  information  regarding 
reissue  filings  and  do  not  rely  on  the 
presence  or  absence  of  the  notice  in  the 
patent  file  as  determinative  of  reissue 
status. 

Section  1.182:  Section  1.182  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(f)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §  1.17. 


Section  M^J:  Section  1.183  is 
proposed  to  b  t  amended  to  refer  to  the 
petition  fee  se  t  forth  in  §  1.17(f)  for 
consistency  w^ith  the  change  to  §  1.17. 
See  discussio*  of  §  1.17. 

Section  1.2.  3;  Section  1.213(a)  is 
proposed  to  b !  amended  to  add  a 
provision  that  the  certification  under 
§  1.213(a)(3)  ii  1  not  appropriate  unless 
the  person  sig  ning  the  request  has  made 
an  actual  inqi  iry  consistent  with  the 
requirements  jf  §  10.18(b)  of  this 
chapter  with  i  espect  to  the  application 
to  which  the  i  equest  and  certification 
pertains  to  de  ermine  that:  (1)  The 
application  hj  s  not  been  the  subject  of 
an  applicatioi  filed  in  another  country, 
or  under  a  mu  bilateral  international 
agreement,  thi  it  requires  publication  of 
applications  a  t  eighteen  months  after 
filing;  and  (2)  the  applicant's  intent  at 
the  time  the  n  anpublication  request  is 
being  filed  is  hat  the  application  will 
not  be  the  sut  lect  of  an  application  filed 
in  another  cot  ntry,  or  under  a 
multilateral  iiiternational  agreement, 
that  requires  \  lublication  of  applications 
at  eighteen  m  )nths  after  filing.  The 
Office  has  rec  jived  inquiries  which 
make  it  appar  mt  that  a  number  of 
practitioners  ( ;onsider  a  certification 
under  35  U.S. ::.  122(b)(2)(B)(i)  and 
§  1.213(a)  app  ropriate  so  long  as  the 
applicant  has  not  filed,  and  has  not  yet 
made  a  decisi  m  whether  to  file,  a 
counterpart  a  )plication  in  a  foreign 
country,  or  ui  der  a  multilateral 
international  igreement,  that  requires 
publication  o  applications  at  eighteen 
months  after  iling  ("a  counterpart 
application  si  bject  to  eighteen-month 
publication")  Thus,  §  1.213(a)  is 
proposed  to  b  ?  amended  to  more  clearly 
place  persons  signing  nonpublication 
requests  unde  r  §  1.213(a)  on  notice  as  to 
what  a  certifi(  ation  under  35  U.S.C. 
122(b)(2)(B)(i  and  §  1.213(a)  entails. 

A  nonpubli  :ation  request  mus* 
contain  a  cert  fication  that  "the 
invention  disi  :losed  in  the  application 
has  not  and  m  ill  not  be  the  subject  of  an 
application  fi  ed  in  another  country,  or 
under  a  multi  ateral  international 
agreement,  th  it  requires  publication  of 
applications  !  8  months  after  filing" 
(emphasis  adi  led).  See  35  U.S.C. 
122(b)(2)(B)(i  .  A  certification  under  35 
U.S.C.  122(b)  2)(B)(i)  and  §  1.213(a)  is 
not  appropria  te  unless  the  applicant's 
intent  at  the  t  me  the  nonpublication 
request  is  bei:  ig  filed  is  not  to  file  a 
counterpart  a  )plication  that  would  be 
subject  to  eig  iteen-month  publication 
for  the  partici  ilar  application  with 
which  the  no  ipublicafion  request  is 
filed.  That  is,  the  applicant  must  have 
an  affirmativj  intent  not  to  file  a 
counterpeirt  a  jplication  that  would  be 
subject  to  eig  iteen-month  publication. 


and  not  just  the  absence  of  any  intent  or 
plan  concerning  the  filing  of  any 
counterpart  application  that  would  be 
subject  to  eighteen-month  publication. 
In  addition,  a  certification  on  the  basis 
of  a  lack  of  knowledge  of  the  applicant's 
plans  concerning  the  filing  of  any 
counterpart  application  that  would  be 
subject  to  eighteen-month  publication  or 
the  applicant's  past  practices  or 
tendencies  with  respect  to  the  filing  of 
foreign  counterpart  applications  would 
not  meet  the  requirement  that  the 
person  signing  the  request  make  an 
"actual  inquiry"  "with  respect  to  thej 
application  to  which  the  request  and 
certification  pertains."  Obviously,  that  a 
particular  applicant  has  a  tendency  to 
file  counterpart  applications  for  fewer 
than  fifty  percent  of  its  U.S.  applications 
is  not  alone  an  adequate  basis  for  filing 
all  or  any  of  the  U.S.  applications  with 
a  nonpublication  request  under 
§  1.213(a). 

Section  1.213(b)  (and  §  1.213Cc))  is 
proposed  to  be  amended  to  incorporate 
into  the  rules  of  practice  the  Office's 
interpretation  of  the  interplay  between 
the  provision  in  35  U.S.C. 
122(b)(2)(B)(ii)  for  rescission  of  a 
previously  filed  nonpublication  request 
and  the  notice  requirement  of  35  U.S.C. 
122(b)(2)(B)(iii).  The  Office  published  a 
notice  advising  practitioners  that  the 
requirement  in  35  U.S.C. 
122(b)(2)(B)(iii)  (and  §  1.213(c))  for  a 
notice  of  the  foreign  filing  is  in  addition 
to  any  rescission  of  the  nonpublication 
request  under  35  U.S.C.  122(b)(2)(B)(ii) 
(and  §  1.213(b)).  See  Reminder  that 
Rescission  of  a  Nonpublication  Request 
is  Not  Itself  a  Notice  of  Foreign  Filing, 
1270  Off.  Gaz.  Pat.  Office  20  (May  6, 
2003).  "The  inquiries  in  response  to  that 
notice  revealed  that  many  practitioners 
were  unaware  of  this  information.  These 
inquiries  also  revealed  that  many 
practitioners  who  filed  a  counterpart 
application  subject  to  eighteen-month 
publication  after  filing  a  nonpublication 
request  in  a  U.S.  application  rescinded 
the  nonpublication  request  by  filing  a 
nonpublication  request  rescission  form 
that  did  not  also  contain  a  foreign  filing 
notice  (in  many  situations  because  the 
foreign  filing  notice  included  on  the 
Office  pre-printed  form  was  removed). 
In  view  of  these  inquiries,  the  Office 
published  a  notice  further  clarifying  the 
Office's  interpretation  of  the  provisions 
of  35  U.S.C.  122(b)(2)(B)(ii)-(iv).  See 
Clarification  of  the  United  States  Patent 
and  Trademark  Office's  Interpretation 
of  the  Provisions  of  35  U.S.C. 
122(b)(2)(B)(ii)-(iv),  1272  Off.  Gaz.  Pat. 
Office  2^(July  1,  2003).  Section  1.213(b) 
is  specifically  proposed  to  be  amended 
to  indicate  that  the  mere  filing  of  a 
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request  under  §  1.213(b)  to  rescind  a 
previously  filed  nonpublication  request 
does  not  comply  with  the  notice 
requirement  of  35  U.S.C. 
122(b)(2)(B)(iii)  and  §  1.213(c)  (for 
applicants  who  submitted  a 
nonpublication  request  under  §  1.213(a), 
but  before  filing  the  request  under 
§  1.213(b)  to  rescind  the  previously  filed 
nonpublication  request,  also  filed  an 
application  directed  to  the  invention 
disclosed  in  the  application  in  which 
the  nonpublication  request  was 
submitted  in  another  coimtry,  or  under 
a  multilateral  international  agreement, 
that  requires  publication  of  applications 
eighteen  months  after  filing).  See 
Clarification  of  the  United  States  Patent 
and  Trademark  Office's  Interpretation 
of  the  Provisions  of  35  U.S.C. 
122(b)(2)(B)(ii)-(iv).  1272  Off.  Gaz.  Pat. 
Office  at  23.  Section  1.213(b)  is  also 
proposed  to  be  amended  to  indicate  that 
the  provisions  of  §  1.8  do  not  apply  in 
determining  whether  such  an 
application  has  been  filed  before  filing 
a  request  imder  §  1.213(b)  to  rescind  a 
previously  filed  nonpublication  request. 
See  Clarification  of  the  United  States 
Patent  and  Trademark  Office's 
Interpretation  of  the  Provisions  of  35 
U.S.C.  §122(b)(2)(B)(ii)-(iv).  127?  Off. 
Gaz.  Pat.  Office  at  23-24. 

Section  1.213(b)  is  also  proposed  to  be 
amended  to  provide  that  a  request  under 
§  1.213(b)  to  rescind  a  nonpublication 
request  is  not  appropriate  unless  the 
person  signing  the  request  has  made  an 
inquiry  consistent  with  the 
requirements  of  §  10.18(b)  of  this 
chapter  and  determined  that  a 
nonpublication  request  under  §  1.213(a) 
was  previously  filed  in  the  application 
in  which  the  request  to  rescind  a 
nonpublication  request  is  directed.  A 
number  of  practitioners  have  developed 
the  practice  of  filing  a  request  imder 
§  1.213(b)  to  rescind  a  nonpublication 
request  in  all  applications  for  which  a 
counterpart  application  subject  to 
eighteen-month  publication  is  filed, 
regardless  of  whether  a  nonpublication 
request  was  filed  in  the  application. 
Processing  a  request  imder  §  1.213(b)  to 
rescind  a  nonpublication  request  in  an 
application  in  which  a  nonpublication 
request  was  not  previously  filed  in  the 
application  is  biudensome  on  the 
Office.  This  is  because  the  filing  of  a 
nonpublication  request  in  an 
application  for  which  a  nonpublication 
request  is  not  entered  in  the  Office's 
computer  system  generally  results  in  a 
search  of  the  application  file  to 
determine  whether  the  Office  failed  to 
record  a  nonpublication  request  in  the 
Office's  computer  system.  The  filing  of 
a  request  under  §  1.213(b)  to  rescind  a 
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nonpublication  request  in  an 
application  in  which  a  nonpublication 
request  was  not  previously  filed  is 
unwarranted  and  results  in  an 
unnecessary  delay  and  a  needless 
increase  in  the  cost  of  processing  the 
application.  Thus,  the  Office  considers 
this  course  of  conduct  to  be  in  violation 
of  §  10.18(b).  Therefore,  the  Office  is 
proposing  to  amend  §  1.213(b)  to  place 
persons  signing  a  request  imder 
§  1.213(b)  to  rescind  a  nonpublication 
request  on  notice  that  such  a  request  is 
not  appropriate  unless  the  person 
signing  the  request  has  made  an  inquiry 
consistent  with  the  requirements  of 
§  10.18(b)  of  this  chapter  and 
determined  that  a  nonpublication 
request  under  §  1.213(a)  was  previously 
filed  in  the  application  in  which  the 
request  to  rescind  a  nonpublication 
request  is  directed.  Practitioners  who 
continue  to  engage  in  the  practice  of 
filing  a  request  under  §  1.213(b)  to 
rescind  a  nonpublication  request  in 
applications  for  which  a  nonpublication 
request  was  never  filed  may  be  subject 
to  sanctions,  disciplinary  action,  or  both 
(see  §§  10.18(c)  and  (d)). 

Section  1.213(c)  is  (as  discussed 
above  with  respect  to  §  1.213(b)) 
proposed  to  be  amended  to  incorporate 
into  the  rules  of  practice  the  Office's 
interpretation  of  the  interplay  between 
the  provision  in  35  U.S.C. 
122(b)(2)(B)(ii)  for  rescission  of  a 
previously  filed  nonpublication  request 
and  the  notice  requirement  of  35  U.S.C. 
122(b)(2)(B)(iii).  Section  1.213(c)  is 
specifically  proposed  to  be  amended  to 
provide  that  an  applicant  who  has 
submitted  a  nonpublication  request 
under  §  1.213(a),  but  before  filing  a 
request  under  §  1.213(b)  to  rescind  the 
previously  filed  nonpublication  request, 
files  an  application  directed  to  the 
invention  disclosed  in  the  application 
in  which  the  nonpublication  request 
was  submitted  in  another  country,  or 
under  a  multilateral  international 
agreement,  that  requires  publication  of 
applications  eighteen  months  after 
filing,  must  notify  the  Office  of  such 
filing  within  forty-five  days  after  the 
date  of  the  filing  ih  another  country,  or 
under  a  multilateral  international 
agreement.  Section  1.213(c)  is  also 
proposed  to  be  amended  to  provide  that 
the  provisions  of  §  1.8  do  not  apply  in 
determining  whether  such  an 
application  has  been  filed  before  filing 
a  request  under  §  1.213(b)  to  rescind  a 
previously  filed  nonpublication  request. 
Section  1.213(c)  is  also  proposed  to  be 
amended  to  provide  that  the  mere  filing 
of  a  request  under  §  1.213(b)  to  rescind 
a  previously  filed  nonpublication 
request  does  not  comply  with  the  notice 


requirement  of  35  U.S.C. 
122(b)(2)(B)(iii)  and  §  1.213(c).  Section 
1.213(c)  is  also  proposed  to  be  amended 
to  recite  "of  the  filing  in  another 
country,  or  under  a  multilateral 
international  agreement,"  rather  than 
"of  the  filing  of  such  foreign  or. 
intemational  application"  to  more 
accurately  track  the  language  of  35  * 
U.S.C.  122(b)(2)(B)(iii). 

Section  1.213(d)  is  proposed  to  be 
added  to  provide  that  if  an  applicant 
who  has  submitted  a  nonpublication 
request  under  §  1.213(a),  subsequenUy 
files  a  request  under^  1.213(b)  to 
rescind  a  nonpublication  request  or  files 
a  notice  of  a  filing  in  another  country, 
or  under  a  multilateral  international 
agreement,  under  §  1.213(c),  the  . 
application  shall  be  published  as  soon 
as  is  practical  after  the  expiration  of  a 
period  of  eighteen  months  from  the 
earliest  filing  date  for  which  a  benefit  is 
sought  under  tide  35,  United  States 
Code.  35  U.S.C.  122(b)(2)(B)(iv) 
provides  that  if  an  applicant  rescinds  a 
request  made  under  35  U.S.C. 
122(b)(2)(B)(i)  or  notifies  the  Director 
that  an  application  was  filed  in  a  foreign 
country'  or  under  a  multilateral 
international  agreement  specified  In  35 
U.S.C.  122(b)(2)(BJ(i),  the  application 
shall  be  published  in  accordance  with 
the  provisions  of  35  U.S.C.  122(b)(1)  on 
or  as  soon  as  is  practical  after  the  date 
that  is  specified  in  35  U.S.C. 
122(b)(2)(B)(i).  Notwitiistanding  diis 
provision  in  35  U.S.C.  122(b)(2)(B),  the 
Office  has  also  received  inquiries  as  to 
whether  an  application  will  be 
published  if  a  request  under  §  1.213(b) 
to  rescind  a  nonpublication  request  or  a 
notice  of  foreign  or  international  filing 
under  §  1.213(c)  is  filed. 

Section  1.215:  Section  1.215(a)  is 
proposed  to  be  amended  to  permit 
submission  of  paper  replacement 
drawings  with  a  processing  fee  pursuant 
to  §  1.1 7(i)  (to  replace  the  requirement 
for  a  petition)  within  the  same  time 
frame  as  is  being  proposed  in  §  1.215(c). 
Additionally,  §  1.215(c)  is  proposed  to 
be  amended  to  provide  a  time  frame  of 
one  month  from  the  mailing  date  of  the 
first  Office  communication  that  includes 
a  confirmation  number  for  the 
application  for  the  submission  of  an 
amended  version  of  an  application 
through  EFS  (as  well  as  providing  the 
same  time  fi-ame  for  replacement 
drawings  submitted  pursuant  to 
§  1.215(a)). 

Section  1.215(a)  is  proposed  to  be 
amended  to  refer  to  the  processing  fee 
set  forth  in  §  1.1 7(i),  and  to  provide  that 
paper  replacement  drawings  received 
before  the  Office  has  begun  to  process 
the  patent  application  publication  will 
be  included  in  any  patent  application 
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publication.  Replacement  paper 
drawings  may  currently  be  included  in 
any  patent  application  publication,  so 
long  as  the  drawings  are  accompanied 
by  a  petition  under  §  1.182  and  a 
petition  fee  set  forth  in  §  1.17(h)  and  are 
timely  received.  Deletion  of  the 
requirement  for  a  petition  and 
replacement  of  the  petition  fee  set  forth 
in  §  1.17(h)  with  a  processing  fee  set 
forth  in  §  1.17(i)  will  reduce  burdens 
upon  applicants,  while  retaining  the 
ability  ofthe  Office  to  recover  the  costs 
associated  with  processing  the 
replacement  drawings  that  have  not 
been  required  by  the  Office.  See 
Drawings  in  Patent  Application 
Publications  and  Patents.  1242  Off.  Gaz. 
Pat.  Office  114  (Jan.  16,  2001). 

Section  1.215(c)  is  proposed  to  be 
amended  to  provide  that  applicant  has 
until  the  later  of:  (1)  A  month  after  the 
mailing  date  of  the  first  Office 
communication  that  includes  a    ■ 
confirmation  number  for  the 
application;  or  (2)  fourteen  months  after 
the  earliest  filing  date  claimed  under 
title  35,  United  States  Code,  to  file  an 
amended  version  of  an  application 
through  EFS,  for  publication  purposes. 
This  new  time  frame  is  also  being 
applied  to  submission  of  replacement 
paper  drawings  pursuant  to  §  1.215(a). 
This  change  has  already  been 
implemented.  See  Assignment  of 
Confirmation  Number  and  Time  Period 
for  Filing  a  Copy  of  an  Application  by 
EFS  for  Eighteen-Month  Publication 
Purposes.  1241  Off.  Gaz.  Pat.  Office  97 
(Dec.  26,  2000). 

Section  1 .291 :  Section  1.291  is 
proposed  to  be  amended  to  require  that 
when  a  protest  under  §  1.291  is  filed  in 
an  application,  the  real  party  in  interest 
that  files  the  protest  must  be  named;  i.e., 
the  naming  of  the  real  party  in  interest 
would  be  a  requirement  of  the  filing  of 
a  proper  protest.  An  exception  to  this 
requirement  would  be  provided  in  that 
a  protester  desiring  anonymity  could 
submit  a  statement  (together  with  a 
processing  fee  under  §  1.1 7(i))  that  the 
protest  being  submitted  is  the  first 
protest  submitted  in  the  application  by 
the  real  party  in  interest  on  behalf  of 
whom  the  protest  is  being  submitted. 
Additionally,  §  1.291,  as  it  is  proposed 
to  be  amended,  is  reformatted  for 
clarity. 

Currently,  a  protest  may  be  submitted 
without  identification  of  the  real  party 
in  interest  on  behalf  of  whom  the 
protest  is  being  submitted.  Further, 
there  is  no  explicit  bar  in  the  rule 
against  multiple  piecemeal  protest 
submissions  (raising  a  slightly  different 
issue  in  each  of  multiple  protest 
submissions)  other  than  that  they 
should  be  submitted  before  prosecution 


closes  in  an  aj  plication.  Thus,  §  1.291, 
as  it  currently  exists,  is  subject  to  abuse 
by,  for  examp  e,  the  filing  of  multiple 
protests  in  a  s  ngle  application  by 
practitioners  c  f  the  same  firm,  with  a 
different  praci  itioner  signing  each 
protest,  and  a<  ditionally,  by  any  ofthe 
inventors  and,  or  assignees,  where 
essentially  the  same  grounds  of  protest 
are  presented  n  each  of  the  protests.  In 
order  to  elimii  late  such  potential  for 
harassment  of  the  prosecution  process 
via  multiple  f:  ings  of  protests  in  an 
application  bj  persons  serving  the  same 
interest,  it  is  p  roposed  that  §  1.291  be 
amended  to  re  quire  the  naming  of  the 
real  party  in  ii  iterest,  or  privy  thereof, 
when  a  protes  is  filed. 

The  party  o  i  whose  behalf  the  protest 
is  being  filed  :  s  required  to  be  identified 
by  either:  (1) '  he  name  of  the  business 
or  other  organ  zational  entity  [e.g.,  name 
of  corporation  I  and  its  principal . 
address,  its  pi  ice  of  formation  (e.g., 
incorporation  and  any  other  name 
under  which  t  le  business  or  other 
organizationa  entity  is  doing  business 
(d/b/a)  or  conducting  operations;  or  (2) 
the  name  and  residence  of  the 
individual  wh  o  is  directing  the 
submission  of  the  protest. 

The  concep  of  identifying  the  "real 
party  in  intere  st"  is  not  new  to  the 
Office;  it  is  rei  uired  by  statute  (35 
U.S.C.  311)  an  i  by  rule  (§  1.915)  in  inter 
partes  reexam  ination  practice  with 
respect  to  idei  itifying  the  inter  partes 
third  party  re«  xamination  requester.  It  is 
to  be  noted  th  it  the  term  "privy"  is 
construed  to  i  iclude  any  party  related 
to  the  real  par  y  in  interest  (filing  the 
protest)  as  em  aloyer,  employee,  co- 
employee  of  t  le  same  employer, 
assignee,  lega  representative,  licensee 
or  hired  contr  ictor  of  the  assignee  or 
employer. 

Where  a  gei  uine  reason  for  not 
identifying  th  ;  real  party  in  interest 
exists  (such  ai  concern  by  an  employee 
as  to  retaliatic  n  by  his/her  employer 
which  is  the  a  ssignee  ofthe 
application),  |  1.291(b)(3)  would  permit 
a  statement  in  substitution  for 
identifying  th ;  real  party  in  interest. 
The  §  1.291{b  (3)  substitute  statement 
must  aver  tha  the  protest  being 
submitted  is,  o  the  best  of  the 
knowledge  of  the  submitting  party,  the 
first  protest  si  bmitted  by  the  real  party 
in  interest.  A  )rocessing  fee  under 
§  l.i7(i)  must  be  included  with  the 
§  1.291(b)(3)  substitute  statement. 

While  an  e>  aminer  is  always  free  to 
look  at  or  con  >ider  any  documents 
submitted  in  i  in  application,  under 
§  1.291  as  it  is  proposed  to  be  amended, 
there  would  t  e  no  requirement  that  an 
examiner  con  sider  a  second  protest  filed 
on  behalf  of  t  le  same  real  party  in 


interest,  unless:  (1)  The  second  protest 
submission  (a)  includes  additional  art 
directed  to  the  patentability  of  the 
claims,  or  (b)  otherwise  raises  new 
issues  substantially  different  from  issues 
earlier  presented  and  affecting  the 
patentability  of  the  claims,  which  could 
not  have  been  earlier  presented;  and  (2) 
the  second  protest  submission  includes 
an  explanation  of  what  is  added  by  the 
additional  art  or  new  issue(s)  raised, 
and  why  such  could  not  have  been 
eeirlier  presented. 

Finally,  once  a  protest  has  been 
matched  with  an  application,  the 
examiner  is  always  free  to  look  at,  or 
consider,  any  document(s)  or  other 
information  submitted  in  that  protest 
whether  or  not  the  protest  complies 
with  §  1.291.  This  is  true  both  for 
§  1.291  as  it  presently  exists,  and  §  1.291 
as  it  would  be  revised  via  the  present 
proposal.  Section  1.291  exists  as  a 
matter  of  administrative  convenience  for 
the  Office,  and  a  third  party's  failure  to 
comply  with  any  of  the  requirements  of 
§  1.291  does  not  vest  the  applicant  with 
any  "right"  to  preclude  consideration  of 
information  in  a  non-compliant  protest 
by  the  examiner. 

Section  1.291(a):  In  order  for  a  protest 
submission  to  be  matched  with  an 
application,  it  must  include  sufficient 
information  to  adequately  identify  the 
application  for  which  the  submission  is 
being  made. 

where  possible,  the  protest  should 
specifically  identify  the  application  to 
which  the  protest  is  directed  by 
application  number  and  filing  date.  If, 
however,  the  protestor  is  unable  to 
specifically  identify  the  application  to 
which  the  protest  is  dfrected  by 
application  number  and  filing  date,  but, 
nevertheless,  believes  such  an 
application  to  be  pending,  the  protest 
should  be  directed  to  the  attention  of 
the  Office  of  Petitions,  along  with  as 
much  identifying  data  for  the 
application  as  is  possible.  If  sufficient 
information  is  provided  in  the  protest  to 
match  it  to  an  application,  it  will  be 
matched.  If  not,  the  protest  submission 
will  be  returned  to  the  party  that 
submitted  it. 

Section  1.291(b):  Section  1.291(b)  is 
proposed  to  be  amended  to  provide  that 
a  protest  may  be  filed  "[a]t  any  time  if 
it  is  accompanied  by  the  written  consent 
of  the  applicant  to  the  filing  of  the 
protest  being  submitted."  35  U.S.C. 
122(c)  prohibits  the  filing  of  a  protest  in 
an  application  after  the  application  has 
been  published  without  the  express 
written  consent  of  the  applicant.  In 
order  to  provide  for  the  filing  of  protests 
after  publication  of  patent  applications, 
§  1.291(b)(2)  requires  that  a  filing  of  a 
protest  after  publication  (of  an 
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application)  be  accompanied  by  a 
written  statement  of  consent  of  the 
applicant  to  the  filing  of  the  protest.  The 
written  statement  must  indicate  that 
applicant  is  consenting  to  the  specific 
protest  being  submitted.  A  blanket 
consent  upon  publication  of  an 
•  application  would  not  be  sufficient  to 
permit  admission  of  the  subsequently 
filed  individual  protests;  applicant's 
consent  must  be  specifically  directed  to 
the  protest  being  filed.  It  should  be 
noted,  however,  that  applicant's  consent 
need  not  be  directed  to  a  document  that 
applicant  has  already  looked  at  or 
reviewed,  but  rather  may  be  directed  to 
the  "protest  that  party  Smith  has 
informed  me  that  he  will  be  submitting 
during  the  week  of  November  26th." 

Where  the  protest  can  be  "matched" 
with  an  application,  it  will  be  "entered" 
into  the  file  (i.e.,  it  has  an  entry  right), 
if  the  protest:  (1)  Is  timely  filed;  (2) 
indicates  that  it  has  been  served  on  the 
applicant,  and  (3)  properly  identifies  the 
real  party  in  interest,  or  contains  the 
statement  pursuant  to  paragraph  (b)(3) 
of  the  section.  If  the  protest  is  not 
entered,  it  will  be  so  marked,  and  it  may 
be  returned  to  the  protestor. 

Section  1.291(c):  Where  the  protest  is 
"entered"  into  the  application,  the  items 
of  information  submitted  with  the 
protest,  and  the  argument  directed  to 
the  items  of  information,  will  be 
"considered"  by  the  examiner,  if  the 
protest  includes:  (1)  A  listing  of  patents, 
publications,  or  other  information  relied 
upon;  (2)  a  concise  explanation  of  the 
relevance  of  each  listed  patent, 
publication  and  other  item  of 
information;  (3)  a  copy  of  eacH  listed 
patent,  publication,  or  other  item  of 
information  in  written  form,  or  at  least 
pertinent  portions  thereof;  (4)  an 
English  language  translation  of  all  the 
necessary  and  pertinent  parts  of  any 
non-English  language  patent, 
publication,  or  other  item  of  information 
relied  upon;  and  (5)  if  a  second  or 
subsequent  protest  in  the  case,  an 
explanation  why  the  additional  art  or 
other  item(s)  of  information  presented 
are  significantly  different,  and  why  they 
were  not  earlier  presented.  Any  item  of 
information  for  which  §  1.291(c)(1) 
through  (c)(5)  is  not  complied  with 
would  not  be  entitled  to 
"consideration." 

,    Section  1.291(e):  This  paragraph  is 
proposed  to  be  added  to  reiterate  and 
confirm  the  Office's  long-standing 
practice  to  enter  protests  raising 
inequitable  conduct  issues  without 
comment  on  such  issues.  See  MPEP 
§1901.02. 

Section  1.295:  Section  1.295(a)  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(g)  for 
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consistency  with  the  change  to  §  1.17. 
See  discussion  of  §  1.17. 

Section  1.296:  Section  1.296  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(g)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §  1.17. 

Section  2.512;  Section  1.311(b)  is 
proposed  to  be  amended  to  provide  that 
the  submission  after  the  mailing  of  a 
notice  of  allowance  of  either:  (1)  An 
incorrect  issue  fee  or  publication  fee;  or 
(2)  a  fee  transmittal  form  (or  letter)  for 
payment  of  issue  fee  or  publication  fee, 
will  operate  as  a  valid  requesi  to  charge 
the  correct  issue  fee,  or  any  publication 
fee  due,  to  any  deposit  account 
identified  in  a  previously  filed 
authorization  to  charge  such  fees. 
Additionally,  non-Office  provided  issue 
and  publication  fee  forms  would  now  be 
permitted.  It  is  proposed  to  be  clarified 
that  for  previous  authorizations  to  be 
effective  under  the  exceptions  provided 
for,  the  previous  authorizations  must 
cover  the  issue  and  publication  fees  to 
be  charged. 

Current  §  1.311(b)  sets  forth  that  an 
authorization  to  charge  the  issue  fee  or 
other  post-allowance  fees  (such  as  any 
publicati(jn  fee  due)  to  a  deposit 
account  may  be  filed  only  after  the 
mailing  of  a  notice  of  allowance  in  part 
to  encourage  the  use  (return)  of  the 
PTOL-85B  form  as  that  form  contains 
important  information,  such  as  the 
name  of  the  assignee.  The  last  sentence 
of  §  1.311(b),  however,  provides  an 
exception  for  charging  the  issue  fee  to 
a  deposit  account  identified  in  a 
previously  filed  authorization  if  the  - 
applicant  submits  either  an  incorrect 
issue  fee  or  an  Office-provided  fee 
transmittal  form  (i.e..  Part  B— Fee(s) 
Transmittal  of  a  Notice  of  Allowance 
and  Fee(s)  Due,  form  PTOL^85).  The 
proposed  amendment  to  §  1.311(b) 
would  extend  the  exception  to  any 
publication  fee  due  and  expand  the 
exception  to  apply  where  an  applicant's 
own  fee  transmittal  form  or  letter  for 
submitting  issue  fee  or  publication  fee  is 
submitted.  Further,  the  term  "such"  is 
proposed  to  be  added  before  "fees"  in 
the  last  line  of  section  1.311(b)  to  clarify 
that  the  previously  filed  authorization 
must  be  an  authorization  to  charge  the 
appropriate  fee  due  to  an  identified 
deposit  account.  For  example,  if  the 
previously  filed  fee  authorization  only 
authorizes  the  Office  to  charge  the  issue 
fee,  the  Office  would  not  be  able  to 
charge  any  publication  fee  due  to  the 
identified  deposit  account  in  the 
previously  filed  authorization  even 
when  the  applicant  submitted  an  issue 
fee  transmittal  form.  For  such 
authorization,  the  Office  could  only 


charge  the  correct  issue  fee  to  the 
identified  deposit  account. 

The  phrase  "A  completed  Office- 
provided  issue  fee  transmittal  form 
(where  no  issue  fee  has  been 
submitted)"  in  the  last  sentence  of 
§  1.311(b)  is  proposed  to  be  changed  to 
"A  fee  transmittal  form  (or  letter)  for 
payment  of  issue  fee  or  publication  fee" 
to  provide  that  a  submission  of  an 
Office-provided  fee  transmittal  form 
(i.e..  Part  B  of  the  form  PTOL-85),  or 
applicant's  own  fee  transmittal  form  or 
letter  for  submitting  issue  fee  or 
publication  fee,  (incomplete  as  well  as 
a  complete,  but  for  a  fee  authorization) 
would  operate  as  a  request  to  charge  the 
correct  issue  fee  due,  or  any  publication 
fee  due,  to  any  deposit  account 
identified  in  a  previously  filed 
authorization  to  charge  such  fees,  even 
if  the  issue  fee  has  been  previously 
submitted. 

Where  an  issue  fee  has  been    - 
previously  submitted,  and  the 
application  is  withdrawn  from  issue  and 
is  allowed  again,  since  November  13. 
-2001.  the  Notice  of  Allowance  has 
indicated  the  current  amount  due  as  the 
difference  between  the  previously  paid 
issue  fee  and  the  current  amount  for  an 
issue  fee.  In  such  situation,  a  payment 
of  only  the  difference,  or  a  response  to 
the  notice  where  there  is  no  issue  fee 
due  (or  only  the  return  of  the  Part  B — 
Fee(s)  Transmittal  of  form  PTOL-85  as 
the  current  issue  fee  is  the  same  amount 
as  previously  paid),  will  be  treated  as  a 
ratification  of  the  Office's  decision  to 
apply  the  previously  paid  issue  fee.  If 
the  fee  was  paid  in  a  different 
application  (e.g.,  the  parent  application 
of  a  continued  prosecution  application 
under  §  1.53(d)  (CPA)),  the  fee  indicated 
in  tlie  notice  as  due  is  the  current  issue 
fee.  The  issue  fee  paid  in  the  parent 
application  cannot  be  refunded,  or 
applied,  to  the  notice  of  allowance 
mailed  in  the  CPA. 

Section  1.324:  Section  1.324(a)  and  (b), 
would  be  amended  to  provide  an 
informational  reference  to  35  U.S.C.  256 
and  to  replace  "petition"  with 
"request."  Section  1.324(b)  would  be 
amended  to  alert  patentees  to  the 
availability  of  reissue  to  correct 
inventorship  in  a  patent  where  §  1.324 
is  not  available. 

Section  1.324(a)  is  proposed  to  be 
amended  by  adding  an  explicit 
reference  to  35  U.S.C.  256  and  its 
requirement  in  order  to  clarifv'  that  the 
inventorship  of  a  patent  inay  be  changed 
only  by  way  of  request  from  all  of  the 
inventors  together  with  assignees  of  the 
entire  interest,  or  on  order  of  a  court, 
and  the  Office  will  then  issue  a 
certificate  naming  the  correct  inventors. 
35  U.S.C.  256  requires  that  there  be 
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agreement  among  all  parties  (inventors 
and  existing  assignees},  or  that  a  court 
has  issued  an  order  so  directing  the 
inventorship  change.  The  current 
reference  in  §  1.324  to  a  petition  is  being 
eliminated  in  order  to  conform  the  rule 
language  to  earlier  changes  made  to 
§  1.20(a).    . 

Section  1.377:  Section  1.377  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(g)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §  1.17.  Section  1.377 
will  retain  the  provision  that  the 
petition  fee  may  be  refunded  if  an  Office 
error  created  the  need  for  the  petition. 

Section  1.378:  Section  1.378(e)  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(f)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §  1.17. 

Section  1.502:  Section  1.502  is 
proposed  to  be  amended  to  make  it  clear 
that  it  is  the  issuance  and  publication  of 
the  ex  parte  reejjamination  certificate 
that  terminates  the  reexamination 
proceeding.  The  failure  to  timely 
respond,  or  the  issuance  of  a  Notice  of 
Intent  to  Issue  Reexamination  Certificate 
(NIRC),  does  not  terminate  the 
reexamination  proceeding.  See  the 
discussion  below  as  to  the  amendment 
of  §1.550.  See  a/so  §§1.116, 1.570, 
1.902,  1.953, 1.957.  1.958,  1.979,  and 
1.997. 

Section  1.530:  Section  1.530  is 
proposed  to  be  amended  to  state  that 
proposed  amendments  in  ex  parte  or 
inter  partes  reexamination  are  not 
effective  until  the  reexamination 
certificate  is  both  "issued  and 
published"  (emphasis  added)  to 
conform  §  1.530  for  consistency  with  the 
language  of  35  U.S.C.  307  and  316. 

Section  1.550:  Section  1.550(c)  is 
proposed  to  be  amended  to  add  a  $200 
fee  requirement  pursuant  to  §  1.17(g)  in 
ex  parte  reexamination  proceedings  for 
requests  for  extensions  of  time,  which 
requests  are  based  upon  sufficient 
cause.  Extensions  of  time  under 
§  1.136(a)  are  not  permitted  in  ex  parte 
reexamination  proceedings  because  the 
provisions  of  35  U.S.C.  41(a)(8)  and 
§  1.136(a)  apply  only  to  an 
"application"  and  not  to  a 
reexamination  proceeding  (ex  parte  or 
inter  partes].  Additionally,  35  U.S.C. 
305  requires  that  ex  parte  reexamination 
proceedings  "will  be  conducted  with 
special  dispatch."  Accordingly, 
extensions  of  time  in  inter  partes 
reexamination  proceedings  are  provided 
for  in  §  1.550(c)  only  "for  sufficient 
cause  and  for  a  reasonable  time 
specified."  To  evaluate  whether  a 
showing  of  "sufficient  cause"  exists  and 
whether  a  "reasonable  time"  is 
specified,  decisions  on  §  1.550(c) 


requests  require  a  thorough  evaluation 
of  facts  and  cif  cumstances  on  a  case-by- 
case  basis.  Fui  thermore,  requests  under 
§  1.550(c)  are ;  enerally  treated 
expeditiously  )y  the  deciding  official, 
especially  so  i  i  reexamination  since  the 
statute  require  s  "special  dispatch."  To 
reflect  the  Off  ce's  cost  of  deciding 
requests  unde  §  1.550(c),  i.e.,  the  cost  of 
evaluating  whpther  a  showing  of 
"sufficient  cai  se"  exists  and  whether  a 
"reasonable  til  ne"  is  specified,  it  is 
proposed  that  a  requirement  for  a  fee  be 
added  to  §  1.5  >0(c). 

The  present  proposal  tracks  the  above 
discussed  pro  )osals  to  require  a  fee  for 
the  decision  o  i  §  1.136(b)  and  §  1.956 
extension  of  ti  me  requests,  and  the  ■ 
criteria  for  gra  iting  of  an  extension  of 
time  under  §  1.550(c)  is  analogous  to 
that  for  §  1.131  (b)  and  §  1.956. 

Section  1.5J  0(d)  is  proposed  to  be 
eunended  to  st  ite  that  patent  owner's 
failure  to  file  i  timely  response  will 
result  in  the  c  including  of  prosecution 
of  the  reexami  nation  proceeding,  but 
will  not  concl  ide  or  terminate  the 
reexaminatior  proceeding. 

The  patent  ( iwner's  failure  to  file  a 
timely  respon  le,  and  the  issuance  of  the 
Notice  of  intei  ,t  to  Issue  Reexamination 
Certificate  [Ul  I.C)  concludes  the 
prosecution  ii  the  reexamination 
proceeding.  O  a  the  other  hand,  the 
issuance  and  ]  mblication  of  a  certificate 
terminates  the  reexamination 
proceeding  its  elf.  This  distinction  is 
important  bee  mse  prosecution  which  is 
concluded  ma  y  be  reopened  at  the 
option  of  the  ( )ffice  where  appropriate, 
and  a  rejectioi  i  that  was  withdrawn 
during  the  pre  ceeding  may  be  reinstated 
where  the  pro  Driety  of  that  rejection  has 
been  reconsid  ;red.  In  contrast,  a 
reexaminatior  proceeding  which  has 
been  terminal  Jd  is  not  subject  to  being 
reopened.  Aft  jr  the  reexamination 
proceeding  ha  s  been  terminated,  it  is 
not  permitted  to  reinstate  the  same    . 
ground  of  reje  :tion  in  a  reexamination 
proceeding  in  accordance  with  In  re 
Recreative  Te  ihnologies,  83  F.3d  1394, 
38  USPQ2d  1  '76  (Fed.  Cir.  1996) 
(holding  that  i  "substantial  new 
question  of  pi  tentability"  is  not  raised 
by  prior  art  pi  esented  in  a 
reexaminatioi  i  request,  if  the  Office  has 
previously  co  isidered  (in  an  earlier 
examination' <  f  the  patent)  the  same 
question  of  pj  tentability  as  to  a  patent 
claim  favorab  e  to  the  patent  owner 
based  on  the  i  ame  prior  art  patents  or 
printed  publii  ;ations.).  But  see  Pub.  L. 
107-273,  §  13105.  116  Stat.  1758,  1900 
(2002)  (ovem  ling  In  re  Portola 
Packaging.  In:..  110  F.3d  786,  42 
USPQ2d  1295  (Fed.  Cir.  1997),  by 
amending  35  J.S.C.  303(a)  and  312(a)  to 
provide  that '  [t]he  existence  of  a 


substantial  new  question  of 
patentability  is  not  precluded  by  the  fact 
that  a  patent  or  printed  publication  was 
previously  cited  by  or  to  the  Office,  or 
considered  by  the  Office"). 

This  distinction  between  concluding 
the  prosecution  of  the  reexamination 
proceeding,  and  termination  of  the 
reexamination  proceeding  was 
highlighted  by  the  Federal  Circuit 
decision  ot  In  re  Bass,  314  F.3d  575,  65 
USPQ2d  1156  (Fed.  Cir.  2003),  wherein 
the  Court  opined  that: 

Until  a  matter  has  been  completed, 
however,  the  PTO  may  reconsider  an  earlier 
action.  See  In  re  Borkowski,  505  F.2d  713, 
718,  184  USPQ  29,  32-33 -(CCPA  1974).  A 
reexamination  is  complete  upon  the 
statutorily  mandated  issuance  of  a 
reexamination  certificate,  35  U.S.C.  307(a); 
the  NIRC  merely  notifies  the  applicant  of  the 
PTO's  intent  to  issue  a  certificate.  A  NIRC 
does  not  wrest  jurisdiction  from  the  PTO 
precluding  further  review  of  the  matter. 

It  is  to  be  noted  that  both  NIRC  cover 
sheet  forms,  ex  parte  Form  PTOL  469 
and  inter  partes  Form  PTOL  2068, 
specifically  state  (in  their  opening 
sentences)  that  "[p]rosecution  on  the 
merits  is  (or  remains)  closed  in  this 
*   *   *  reexamination  proceeding.  This 
proceeding  is  subject  to-reopening  at  the 
initiative  of  the  Office,  or  upon 
petition."  This  statement  addresses  the 
point  that  the  NIRC  concludes  the 
prosecution  in  the  reexamination 
proceeding,  but  does  not  conclude  or 
terminate  the  reexamination  proceeding 
itself.  In  this  notice  of  proposed  rule 
making,  it  is  proposed  to  amend  the 
rules  of  practice  to  also  address  the 
point.  See  also  §§  1.116,  1.502,  1.570, 
1.902,  1.953, 1.957. 1.958,  1.979,  and 
1.997. 

Section  1.570:  The  heading  of  §  1.570. 
and  §  1.570(a),  are  proposed  to  be 
amended  to  make  it  clear  that  the  grant 
of  the  ex  parte  reexamination  certificate 
terminates  the  reexamination 
proceeding.  The  failure  to  timely 
respond,  or  the  issuance  of  the  NIRC 
does  not  terminate  the  reexamination 
proceeding.  See  the  discussion  as  to  the 
amendment  of  §  1.550.  See  also 
§§1.116,  1.502, 1.902, 1.953,  1.957, 
1.958,  1.979,  and  1.997. 

Section  1.570  is  also  proposed  to  be 
amended  inlts  heading  and  paragraphs 
(b)  and  (d)  to  recite  that  the 
reexamination  certificate  is  both  issued 
and  published  for  consistency  with  the 
language  of  35  U.S.C.  307. 

Section  1.644:  Section  1.644, 
paragraphs  (e)  and  (f),  are  proposed  to 
be  amended  to  refer  to  the  petition  fee 
set  forth  in  §  1.17(f)  for  consistency  with 
the  change  to  §  1.17.  See  discussion  of 
§1.17. 
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Section  1.666:  Section  1.666(b)  and  (c) 
are  proposed  to  be  amended  to  refer  to 
the  petition  fee  set  forth  in  §  1.17(f)  for 
consistency  with  the  change  to  §  1.17. 
See  discussion  of  §  1.17. 

Section  1.704(d):  Section  1.704(d)  is 
proposed  to  be  amended  to  change 
"cited  in  a  communication"  to  "first 
cited  in  any  communication"  in  order  to 
clarify  that  the  item  must  have  been  first 
cited  in  any  communication  from  a 
foreign  patent  office  in  a  counterpart 
application  instead  of  merely  being 
cited  in  such  a  communication. 

An  applicant  who  fails  to  cite  an  item, 
within  thirty  days  of  receipt  by  an 
individual  designated  in  §  1.56(c)  of  a 
first  communication  from  a  foreign 
patent  office  in  a  counterpart 
application  citing  the  item,  and  instead 
files  an  information  disclosure 
statement,  within  thirty  days  of  a 
subsequent  communication  citing  the 
item,  cannot  be  considered  to  have 
acted  with  reasonable  efforts  to 
conclude  prosecution  of  the  application. 
The  provisions  of  §  1.704(d)  do  not 
apply  if  the  applicant  does  not  submit 
the  IDS  within  the  thirty-day  window  of 
a  first  communication  including  a 
citation  of  an  item  to  a  party  designated 
in  §  1.56(c).  The  proposed  change  to 
require  the  thirty-day  time  frame  to  run 
from  a  first  communication  parallels  the 
requirement  in  §  1.97(e)(1). 

Section  1.705:  Section  1.705(d)  is 
proposed  to  be  amended  to  provide  that 
a  patentee  may  request  reconsideration 
of  the  patent  term  adjustment  within 
thirty  days  of  the  date  the  patent  issued 
if  the  patent  indicates  a  revised  patent 
term  adjustment.  Currently,  any  request 
for  reconsideration  of  the  patent  term 
adjustment  indicated  in  the  patent  is 
limited  to  the  situation  where  the  patent 
issues  on  a  date  other  than  the  projected 
date  of  issue.  If  the  patent  indicates  a 
revised  patent  term  adjustment  due  to 
the  patent  being  issued  on  a  date  other 
than  the  projected  date  of  issue, 
applicant  must  file  a  request  for 
reconsideration  within  thirty  days  of  the 
•  date  the  patent  issued.  Section  1.705(d) 
as  proposed  would  allow  a  patentee  to 
file  the  request  for  reconsideration  for 
an  event  which  occurs  after  the  mailing 
of  the  notice  of  allowance  so  long  as  the 
patentee  files  the  request  for 
reconsideration  within  thirty  days  of  the 
date  the  patent  issues. 

Events  occurring  after  the  mailing  of 
the  notice  of  allowance  which  may 
result  in  a  reduction  of  any  patent  term 
adjustment  include  submissions  of 
additional  papers  such  as:  (1)  Request 
for  refunds;  (2)  status  letter,  (3) 
amendments  under  §  1.312;  (4)  late 
priority  claims;  (5)  a  certified  copy  of  a 
priority  document;  (6)  drawings;  (7) 


letters  related  to  biological  deposits;  and 
(8)  oaths  or  declarations.  See 
§  1.704(c)(10).  An  additional  event 
which  may  trigger  the  revision  of  the 
patent  term  adjustment  is  receipt  of  the 
payment  of  the  issue  fee  more  than  3 
months  after  mailing  of  the  notice  of 
allowance.  See  §  1.704(b).  Events 
occurring  after  the  mailing  of  the  notice 
of  allowance  which  may  trigger  an 
increase  in  the  amount  of  patent  term 
adjustment  include  administrative 
delays  caused  by  the  Office's  failure  to 
issue  the  application  within  four 
months  after  the  date  the  issue  fee  was 
paid  under  35  U.S.C.  151  and  all 
outstanding  requirements  were  satisfied. 
See  §  1.702(a)(4). 

Section  1.705(d)  is  also  proposed  to 
be  amended  to  provide  that  any  request 
for  reconsideration  under  §  1.705(d)  that 
raises  issues  that  were  raised,  or  could 
have  been  raised,  in  an  application  for 
patent  term  adjustment  under  §  1.704(b) 
may  be  dismissed  as  untimely.  The 
purpose  of  §  1.705(d)  is  to  provide 
patentees  with  an  avenue  to  obtain 
reconsideration  of  the  patent  term 
adjustment  indicated  in  the  patent  when 
the  patent  term  adjustment  indicated  in 
the  patent  differs  from  the  patent  term 
adjustment  indicated  in  the  notice  of 
allowance  due  to  events  occurring  after 
the  mailing  of  the  notice  of  allowance. 
Section  1.705(d)  is  not  intended  as  an 
avenue  for  patentees  to  seek  review  of 
issues  that  were  raised,  or  could  have 
been  raised,  in  an  application  for  patent 
term  adjustment  under  §  1.704(b).  Any 
request  for  reconsideration  of  the  patent 
term  adjustment  indicated  in  the  patent 
on  the  basis  of  issues  that  were  raised, 
or  could  have  been  raised,  in  an 
application  for  patent  term  adjustment 
under  §  1.704(b)  is  considered  untimely 
if  not  filed  within  the  period  specified 
in  §  1.705(b). 

Section  1.741:  Section  1.741(b)  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  section  1.17(f) 
for  consistency  with  the'  change  to 
§  1.17.  See  discussion  of  §1.17. 

Section  1.902:  Section  1.902  is 
proposed  to  be  amended  to  make  it  clear 
that  it  is  the  issuance  and  publication  of 
the  inter  partes  reexamination  certificate 
that  terminates  the  reexamination 
proceeding.  The  failure  to  timely 
respond,  or  the  issuance  of  the  NIRC 
does  not  terminate  the  reexamination    - 
proceeding.  See  the  discussion  as  to  the 
amendment  of  §  1 .550.  See  also 
§§1.116.  1.502,  1.570,  1.953,  1.957, 
1.958,  1.979,  and  1.997. 

Section  i. 953;  Section  1.953(c)  is 
proposed  to  be  amended  to  state  that 
patent  owner's  failure  to  file  a  timely 
response  will  result  in  the  concluding  of 
the  prosecution  of  the  reexamination 


proceeding,  but  will  not  terminate  the 
reexamination  proceeding.  See  the 
discussion  as  to  the  amendment  of 
§  1.550  for  the  rationale  for  this  change. 
See  a/so  §§1.116,  1.502,  1.570.  1.902. 
1.957.  1.958.  1.979.  and  1.997. 

The  subheading  preceding  §  1.956  is 
proposed  to  be  amended  to  refer  to 
concluding  of  prosecution  of  the 
reexamination  proceeding,  rather  than 
conclusion  or  termination  of  the 
reexamination  proceeding,  since  that  is 
what  the  sections  which  follow  deal 
with,  ft  is  §  1.997,  Issuance  oi  Inter 
Partes  Reexamination  Certificate,  that 
deals  with  termination  of  the' 
reexamination  proceeding.  See  the 
discussion  above  as  to  the  amendment 
of  §  1.550  for  the  rationale  for  this- 
change. 

Section  J. 956.- Section  1.956  is 
proposed  to  be  amended  to  add  a  $200 
fee  requirement  pursuant  to  §  1.17(g)  in 
inter  partes  reexamination  proceedings 
for  requests  for  extensions  of  time, 
which  requests  are  based  upon 
sufficient  cause.  Extensions  of  time 
under  §  1.136(a)  are  not  permitted  in 
inter  partes  reexamination  proceedings 
because  the  provisions  of  35  U.S.C. 
41(a)(8)  and  §  1.136(a)  apply  only  to  an 
"application"  and  not  to  a 
reexamination  proceeding  (ex  parte  or 
inter  partes).  Additionally,  35  U.S.C. 
314  requires  that  inter  partes 
reexamination  proceedings  '^\'ill  be 
conducted  with  special  dispatch." 
Accordingly,  extensions  of  lime  ininter 
partes  reexamination  proceedings  are 
provided  for  in  §  1.956  only  "for 
sufficient  cause  and  for  a  reasonable 
time  specified.''  To  evaluate  whether  a 
showing  of  "sufficient  cause"  exists  and 
whether  a  "reasonable  time"  is 
specified,  decisions  on  §  1.956  requests 
require  a  thorough  evaluation  of  facts 
and  circumstances  on  a  case-by-case 
basis.  Furthermore,  requests  under 
§  1 .956  are  generally  treated 
expeditiously  by  the  deciding  official, 
especially  so  in  reexamination  since  the 
statute  requires  "special  dispatch."  To 
reflect  the  Office's  cost  of  deciding 
requests  under  §  1.956,  i.e.,  the  cost  of 
evaluating  whether  a  showing  of 
"sufficient  cause"  exists  and  whether  a 
"reasonable  time"  is  specified,  it  is 
proposed  that  a  requirement  for  a  fee  be 
added  to  §1.956. 

The  present  proposal  tracks  the 
above-discussed  proposals  to  require  a 
fee  for  the  decision  on  §  1.136'(b)  and 
§  1.550(c)  extension  of  time  requests, 
and  the  criteria  for  granting  of  an 
extension  of  time  under  §  1.956  is 
analogous  to  that  for  §  1.136(b)  and 
§  1.550(c). 

Section  2.957;  Sectioft  1.957(b)  is 
proposed  to  be  amended  to  state  that 
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patent  owner's  failure  to  file  a  timely 
response  will  result  in  the  concluding  of 
prosecution  of  the  inter  partes 
reexamination  proceeding,  but  will  not 
conclude  or  terminate  the 
reexamination  proceeding.  See  the 
discussion  as  to  the  amendment  of 
§  1.550  for  the  rationale  for  this  change. 
See  also  §§  1.116, 1.502, 1.570, 1.902, 
1.953, 1.958, 1.979,  and  1.997. 

Section  1.958:  The  heading  of  §  1.958 
is  proposed  to  be  amended  to  state  the 
concluding  of  prosecution  of  the 
reexamination  proceeding,  rather  than 
conclusion  or  termination  of  the 
reexamination  proceeding,  since  that  is 
what  the  materials  which  follow  deal 
with.  See  the  discussion  above  as  to  the 
amendment  of  §  1 .550  for  the  rationale 
for  this  change.  Note  that  both  §  1.957(b) 
and  (c)  result  in  the  concluding  of 
reexamination  prosecution.  Under 
§  1.957(b),  prosecution  is  concluded  in 
toto;  imder  §  1.957(c),  prosecution  is 
concluded  as  to  the  non-patentable 
claims.  See  also%%  1.116, 1.502, 1.570, 
1.902, 1.953, 1.957, 1.979,  and  1.997. 

Section  1.979:  Section  1.979(f)  is 
proposed  to  be  amended  to  state  that 
-patent  owner's  failure  to  file  a  timely 
response  will  result  in  a  concluding  of 
prosecution  of  the  reexamination 
proceeding,  but  will  not  conclude  or 
terminate  the  reexamination  proceeding, 
and  that  it  is  the  reexamination 
certificate  imder  §  1.997  that  terminates 
the  reexamination  proceeding.  See  the 
discussion  as  to  the  amendment  of 
§  1.550  for  the  rationale  for  this  change. 
See  a7so§§  1.116, 1.502, 1.570,  1.902, 
1.953, 1.957, 1.958,  and  1.997. 

Section  1.997:  The  heading  of  §  1.997 
is  proposed  to  be  amended  to  refer  to 
the  issuance  and  publication  of  inter 
partes  reexamination  certificates.  The 
heading  of  §  1.997  and  §  1.997(a)  are 
proposed  to  be  amended  to  make  it  clear 
that  the  issuance  and  publication  of  the 
inter  partes  reexamination  certificate 
terminates  the  reexamination 
.  proceeding.  The  failure  to  timely 
respond,  or  the  issuance  of  the  NIRC 
does  not  terminate  the  reexamination 
proceeding.  See  the  discussion  as  to  the 
amendment  of  §1.550.  See  also 
§§  1.116, 1.502, 1.570, 1.902, 1.953, 
1.957,  1.958.  and  1.979.  Section  1.997(a) 
is  also  proposed  to  be  revised  to  make 
its  language  consistent  with  that  of 
§  1.570(a). 

Section  1.997,  paragraphs  (b)  and  (d), 
are  proposed  to  be  amended  t'o  recite 
that  the  reexamination  certificate  is  both 
issued  and  published  for  consistency 
with  the  language  of  35  U.S.C.  316. 

Section  5.12:  Section  5.12(b)  is 
proposed  to  be  amended  to  refer  to  the 
petition  fee  set  forth  in  §  1.17(g)  for 


wth 


wth 


consistency 
See  discussioi 

Section  5.1 
proposed  to  b< 
petition  fee  se 
consistency 
See  discussioE 

Section  5.2t : 
to  be  amendec 
set  forth  in  §  1 
with  the  chan( 
discussion  of 


the  change  to  §  1.17. 
of  §1.17. 
Section  5.15(c)  is 
amended  to  refer  to  the 
forth  in  §  1.17(g)  for 

the  change  to  §  1.17. 
of  §1.17. 

Section  5.25  is  proposed 
to  refer  to  the  petition  fee 
17(g)  for  consistency 
e  to  §1.17.  See 
1.17. 


Rule  Making  Considerations 

Regulatory  Fh  xibility  Act 

The  Deputy  General  Counsel  for 
General  Law,  1  Jnited  States  Patent  and 
Trademark  Office  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administratiofi,  that  the  changes 
proposed  in  this  notice  (if  adopted) 
would  not  hav  e  a  significant  impact  on 
a  substantial  n  umber  of  small  entities 
(Regulatory  Fl  sxibility  Act,  5  U.S.C. 
605(b)).  The  p:  imary  impact  of  the 
changes  propc  sed  in  this  notice  are  to: 

(1)  Permit  elec  tronic  signatures  on  a 
number  of  patent-related  submissions; 

(2)  streamline  the  requirements  for 
incorporation  jy  reference  of  prior-filed 
applications;  <  nd  (3)  clarify  the 
qualifications  'or  claiming  small  entity 
status  for  purj  oses  of  paying  reduced 
patent  fees.  Tl  ese  changes  to  the  rules 
of  practice  (if  i  idopted)  will  simplify  the 
patent  application,  and  as  such,  will 
benefit  all  patent  applicants  (including 
small  entities) 

The  Office  i  >  also  proposing  to  adjust 
certain  petitio  i  fees  that  are  set  under 
the  Office's  au  thority  under  35  U.S.C. 
41(d)  to  adjusi  these  petition  fees  to  be 
in  alignment  i  /ith  the  actual  average 
costs  of  deciding  such  petitions.  There 
are  approximately  7,500  petitions  filed 
each  year  of  tl  e  type  that  would  be 
affected  by  th(  i  proposed  patent  fee 
changes.  Sinci  s  the  Office  received  over 
400,000  applii  :ations  (provisional  and 
nonprovisionsl)  in  fiscal  year  2002,  this 
proposed  chai  ige  would  impact 
relatively  few  (less  than  2%  of)  patent 
applicants.  In  addition,  the  petition  fee 
amounts  prop  Dsed  by  the  Office  for 
petitions  who  se  fees  are  set  under  the 
authority  in  3  i  U.S.C.  41(d)  are 
comparable  oi  lower  than  the  petition 
fee  amounts  f(  ir  petitions  whose  fees  are 
set  by  statute  n  35  U.S.C.  41(a)  ($110.00 
to  $1,970.00  fl  )r  extension  of  time  * 
petitions  (35  1  J.S.C.  41(a)(8)),  or 
$1,300.00  to  r  ;vive  an  unintentionally 
abandoned  ap  plication  (35  U.S.C. 
41(a)(7)). 


On  er 


Executive 

This  rule  making 
policies  with 


13132 

does  not  contain 
ederalism  implications 


sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132  (Aug.  4, 1999). 

Executive  Order  12866 

This  rule  making  has  been  determined 
to  be  not  significant  for  piurposes  of 
Executive  Order  12866  (Sept.  30, 1993). 

Paperwork  Reduction  Act 

This  rule  making  involves 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.].  The 
collections  of  information  involved  in 
this  final  rule  have  been  reviewed  and 
previously  approved  by  OMB  under  the 
following  control  numbers:  0651-0016, 
0651-0020,  0651-0031,  0651-0032, 
0651-0033,  0651-0034  and  0651-0036. 

The  title,  description  and  respondent 
description  of  each  of  the  information 
collections  is  shown  below  with  an 
estimate  of  the  annual  reporting 
burdens.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
principal  impacts  of  the  changes  in  this 
proposed  rule  are  to  (1)  expressly 
provide  for  the  electronic  submission  of 
an  information  disclosure  statement;  (2) 
provide  for  a  slight  change  in  the  format 
of  an  application  being  filed  in  order  to 
accommodate  for  the  scaiming  and 
indexing  of  different  sections  of  the 
application  file;  and  (3)  provide  for  a 
change  in  the  manner  of  making 
amendments  to  an  application 
consistent  with  the  Office's  efforts  to 
establish  a  patent  electronic  image 
management  system. 

OMB  Number:  0651-0016. 

Title:  Rules  for  Patent  Maintenance 
Fees. 

Form  Numbers;  PTO/SB/45/4  7/65/66. 

Type  of  Review:  Approved  through 
May  of  2006. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions,  Not-For-Profit 
Institutions  and  Federal  Government. 

Estimated  Number  of  Respondents: 
348,110. 

Estimated  Time  Per  Response: 
Between  20  seconds  and  8  hours. 

Estimated  Total  Annual  Burden 
Hours:  30,495  hours. 

Needs  and  Uses:  Maintenance  fees  are 
required  to  maintain  a  patent,  except  for 
design  or  plant  patents,  in  force  under 
35  U.S.C.  41(b).  Payment  of 
maintenance  fees  are  required  at  3V2, 
7Vv  and  11 V2  years  after  the  grant  of  the 
patent.  A  patent  number  and 
application  number  of  the  patent  on 
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which  maintenance  fees  are  paid  are 
required  in  order  to  ensure  proper 
crediting  of  such  payments. 
OMB  Number:  0651-0020. 
Title:  Patent  Term  Extension. 
Form  Numbers:  None. 
Type  of  Review:  Approved  through 
October  of  2004. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions,  Not-for-Profit 
Institutions,  Farms,  Federal  Government 
and  State,  Local  and  Tribal 
Governments. 

Estimated  Number  of  Respondents: 
26,858. 

Estimated  Time  Per  Response: 
Between  1  and  25  hoius. 

Estimated  Total  Annual  Burden 
Hours:  30,903  hours. 

Needs  and  Uses:  The  information 
supplied  to  the  United  States  Patent  and 
Trademark  Office  by  an  applicant 
requesting  reconsideration  of  a  patent 
term  adjustment  determination  imder  35 
U.S.C.  154(b)  (§  1.702  et  seq.)  is  used  by 
the  United  States  Patent  and  Trademark 
Office  to  determine  whether  its 
determination  of  patent  term  adjustment 
under  35  U.S.C.  154(b)  is  correct,  and 
whether  the  applicant  is  entitled  to 
reinstatement  of  reduced  patent  term 
adjustment.  The  information  supplied  to 
the  United  States  Patent  and  Trademark 
Office  by  an  applicant  seeking  a  patent 
term  extension  under  35  U.S.C.  156 
(§  1.710  et  seq.)  is  used  by  the  United 
States  Patent  and  Trademark  Office,  the 
Department  of  Health  and  Human 
Services,  and  the  Department  of 
Agriculture  to  determine  the  eligibility 
of  a  patent  for  extension  and  to 
determine  the  period  of  any  such 
extension.  The  applicant  can  apply  for 
patent  term  and  interim  extensions, 
petition  the  Office  to  review  final 
eligibility  decisions,  withdraw  patent 
term  applications,  and  declare  his  or  her 
eligibility  to  apply  for  a  patent  term 
extension. 

OMB  Number:  0651-0031. 
Title:  Patent  Processing  (Updating). 
Form  Numbers:  PTO/SB/08A,  PTO/ 
SB/08B,  PTO/SB/21-27,  PTO/SB/30-32, 
PTO/SB/35-37,  PTO/SB/42-43,  PTO/ 
SB/61-64,  PTO/SB/67-68,  PTO/SB/91- 
92.  PTO/SB/96-97.  PTO-2053-A/B, 
PTO-2054-A/B,  PTO-2055— A/B. 
PTOL-413A. 

Type  of  Review:  Approved  through 
July  of  2006. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions,  Not-for-Profit 
Institutions,  Farms  Federal  Government 
and  State,  Local  and  Tribal 
Governments. 

Estimated  Number  of  Respondents: 
2,208,339. 


Estimated  Time  Per  Response:  1 
minute  and  48  seconds  to  8  hours. 
Estimated  Total  Annual  Burden 
Hours:  830,629  hours. 

Needs  and  Uses:  Diu-ing  the 
processing  for  an  application  for  a 
patent,  the  applicant/agent  may  be 
required  or  desire  to  submit  additional 
information  to  the  United  States  Patent 
and  Trademark  Office  concerning  the 
examination  of  a  specific  application. 
The  specific  information  required  or 
which  may  be  submitted  includes: 
Information  Disclosure  Statements; 
Submission  of  priority  documents  and 
Amendments. 

OMB  Number:  0651-0032. 
Title:  Initial  Patent  Application. 
Form  Number:  PTO/SB/01-07,  PTO/ 
SB/13PCT.  PTO/SB/16-19,  PTO/SB/29 
and  29A,  PTO/SB/101-110. 

Type  of  Review:  Approved  through 
July  of  2006. 

Affected  Public:  Individuals  or 
Households.  Business  or  Other  For- 
Profit  Institutions,  Not-For-Profit 
Institutions.  Farms,  Federal 
Government,  and  State,  Local,  or  Tribal 
Governments. 

Estimated  Number  of  Respondents: 
454,287. 

Estimated  Time  Per  Response:  22 
minutes  to  10  hours  and  45  minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,171.568  hours; 

Needs  and  Uses:  The  purpose  of  this, 
information  collection  is  to  permit  the 
Office  to  determine  whether  an 
application  meets  the  criteria  set  forth 
in  the  patent  statute  and  regulations. 
The  standard  Fee  Transmittal  form,  New 
Utility  Patent  Application  Transmittal 
form.  New  Design  Patent  Application 
Transmittal  form.  New  Plant  Patent 
Application  Transmittal  form, 
Declaration,  Provisional  Application 
Cover  Sheet,  and  Plant  Patent 
Application  Declaration  will  assist 
applicants  in  complying  with  the 
requirements  of  the  patent  statute  and 
regulations,  and  will  further  assist  the 
Office  in  processing  and  examination  of 
the  application. 

OMB  Number:  065 1-003  3 . 

Title:  Post  Allowance  and  Refiling. 

Form  Numbers:  PTO/SB/44,  PTO/SB/ 
50-51.  PTO/SB/51S.PTO/SB/52-53.  ' 
PTO/SB/55-58.  PTOL-85B. 

Type  of  Review:  Approved  through 
January  of  2004. 

Affected  Public:  Individuals  or 
Households.  Business  or  Other  For- 
Profit  Institutions.  Not-For-Profit 
Institutions.  Farms.  State.  Local  and 
Tribal  Governments,  and  Federal 
Government. 

Estimated  Number  of  Respondents: 
205,480. 


Estimated  Time  Per  Response:  1.8 
minutes  to  2  hours. 

Estimated  Total  Annual  Burden 
Hours:  63,640  hours. 

Needs  and  Uses:  This  collection  of 
information  is  required  to  administer 
the  patent  laws  pursuant  to  Title  35, 
U.S.C,  concerning  the  issuance  of 
patents  and  related  actions  including 
correcting  errors  in  printed  patents, 
refiling  of  patent  applications.    - 
requesting  reexamination  of  a  patent, 
and  requesting  a  reissue  patent  to 
correct  an  error  in  a  patent.  The  afi^ected 
public  includes  any  individual  or 
institution  whose  application  for  a 
patent  has  been  allowed  or  who  takes 
action  as  covered  by  the  applicable 
rules. 

OMB  Number:  0651-0034. 

Title:  Secrecy  and  License  to  Export. 

Form  Numbers:  None. 

Type  of  Review:  Approved  through 
March  2004. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions,  Not-For-Profit 
Institutions,  Farms,  Federal 
Government,  and  State,  Local,  or  Tribal 
Governments. 

Number  of  Respondents:  2,194. 

Estimated  Time  Per  Response: 
Between  30  minutes  and  4  hours. 

Estimated  Total  Annual  Burden 
Hours:  1,523  hours. 

Needs  and  Uses:  When  disclosiue  of 
an  invention  may  be  detrimental  to 
national  security,  the  Director  of  the 
USPTO  must  issue  a  secrecy  order  and 
withhold  the  publication  of  the 
application  or  grant  of  a  patent  for  such 
period  as  the  national  interest  requires. 
The  USPTO  is  also  required  to  grant 
foreign  filing  licenses  in  certain 
circumstances  to  applicants  filing  patent 
applications  in  foreign  countries.  This 
collection  is  used  by  the  public  to 
petition  the  USPTO  to  allow  disclosure, 
modification,  or  rescission  of  a  secrecy 
order,  or  to  obtain  a  general  or  group 
permit.  Applicants  may  also  petition  the 
USPTO  for  a  foreign  filing  ficense  or  a 
retroactive  license. 

OAfB  Number;  0651-0036. 

Title:  Statutory  Invention  Registration. 

Form  Numbers:  PTO/SB/94. 

Type  of  Review:  Approved  through 
April  of  2006. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions,  Not-For-Profit 
Institutions,  Farms.  Federal 
Government,  and  State.  Local  or  Tribal 
Governments. 

Estimated  Number  of  Respondents: 
73. 

Estimated  Time  Per  Response:  24 
minutes. 
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Estimated  Total  Annual  Burden 
Hours:  29  hours. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  ensure  that 
the  requirements  of  35  U.S.C.  157  and 
37  CFR  1.293  through  1.297  are  met. 
The  public  uses  form  PTO/SB/94. 
Request  for  Statutory  Invention 
Registration,  to  request  and  authorize 
publication  of  a  regularly  filed  patent 
application  as  a  statutory  invention 
registration,  to  waive  the  right  to  receive 
a  United  States  patent  on  the  same 
invention  claimed  in  the  identified 
patent  application,  and  to  agree  that  the 
waiver  will  be  effective  upon 
publication  of  the  statutory  invention 
registration.  The  Office  uses  form  PTO/ 
SB/94,  Request  for  a  Statutory  Invention 
Registration,  to  review,  grant,  or  deny  a 
request  for  a  statutory  invention 
registration.  No  forms  are  associated 
with  the  petition  to  review  final  refusal 
to  publish  a  statutory  invention 
registration  or  the  petition  to  withdraw 
a  publication  request.  The  petition  to 
review  final  refusal  to  publish  a 
statutory  invention  registration  is  used 
by  the  public  to  petition  the  Office's 
rejection  of  a  request  for  a  statutory 
invention  registration.  The  Office  uses 
the  petition  to  withdraw  a  publication 
request  to  review  requests  to  stop 
publication  of  a  statutory  invention 
registration. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  agency;  (2)  the  accuracy 
of  the  agency's  estimate  of  the  burden; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reducing  this  burden,  to 
Robert  J.  Spar,  Director,  Office  of  Patent 
Legal  Administration,  Commissioner  for 
Patents,  P.O.  Box  1450,  Alexandria,  VA 
22313-1450,  or  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  725  17th  Street,  NW., 
Washington,  DC  20503,  (Attn:  PTO  Desk 
Officer). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 


List  of  Subjei  ts 

37  CFR  Part : 

Administra  tive  practice  and 
procedure,  C(  lurts.  Freedom  of 
Information,  nventions  and  patents, 
Reporting  an<  record  keeping 
requirements  Small  businesses. 

37  CFR  Part  I 

Classified 
relations,  inventions 

For  the 
preamble,  37 
proposed  to 


iiformation,  foreign 
and  patents, 
set  forth  in  the 
CFR  parts  1  and  5  are 
t  e  amended  as  follows: 


real  ons 


PART  1— RU 
PATEirr 


.ES  OF  PRACTICE  IN 


CA<  ES 


1 .  The  auth  ority 
part  1  continues 

Authority:  3 

2.  Section 
paragraphs  ( 
follows: 


citation  for  37  CFR 
to  read  as  follows: 


U.S.C.  2(b)(2). 

.4  is  amended  by  adding 
)(l)(iv)  and  (h)  to  read  as 


§1.4    Nature 
signature  reqti 


correspondence  and 
rements. 


(d)(1) 

(iv)(A)  Wh^re 
patent  applic  ition 
reexaminatio  i 
paper  for  ban  d 
submitted  vii 
Filing  Systen  i 
(pursuant  to 
be  electron! 


c  illy : 


between 


signature  mupt 
and/or  letter 
spaces  (e.g., 
JONES,  Jr 
person  signidg 
personally  iiisert 
signature 
marks.  The 
signer's  actuil 
by  paragraph  (d)( 
including  th« 
or  initial,  an( 
optionally 
be  presented 
being  entire!  r 
practitioner, 
§§  1.33(b)(1) 
must  use  his/her 
registered  as 
Signature 
number  mus 
of  the  electrc  nic 
the  electronip 
electronic  si 
character 
before  a 
number; 
may  not  be 
signature. 

(B)  Where 
signature  as 


ani 


may 
prac  titioner'; 
otherwise 


(d){l)(iv)(A)  of  this  section  is  not  the 
person's  actual  name,  the 
correspondence  must  include  the 
person's  actual  name  in  printed  or  typed 
form  immediately  below  the  electronic 
signature,  and  clearly  indicate  that  it  is 
the  signer's  actual  name,  with  only  the 
family  name  being  presented  entirely  in 
capital  letters. 
***** 

(h)  The  Office  may  require  ratification 
or  confirmation  of  a  signature,  or  a 
resubmission  of  a  document,  such  as 
when  the  Office  has  reasonable  doubt  as 
to  the  authenticity  (veracity)  of  the 
signature,  e.g.,  where  there  are 
variations  of  a  signature,  or  where  the 
signature  and  the  complete  typed  or 
printed  name,. if  any,  does  not  clearly 
identify  the  person  signing,  or  where 
more  than  one  person  has  used  the  same 
signature  (with  a  different  typed  or 
printed  name  below  the  signature). 

3.  Section  1.6  is  amended  by 
removing  and  reserving  paragraph  (e) 
and  revising  paragraph  (d)(4)  to  read  as 
follows: 

§  1 .6    Receipt  of  correspondence. 


correspondence  for  a 
,  patent  file,  or  a 
proceeding  is  printed  on 
or  mail  delivery,  or  is 
the  Office's  Electronic 
,  or  facsimile  transmission 
1.6(d)  of  this  part),  it  may 
signed.  The  electronic 
consist  only  of  numbers 
,  with  punctuation  and 
ane  DOE- JONES,  James 
d  Dr.  James  JONES).  The 
the  correspondence  must 
the  electronic 
two  forward  slash 
gnature  must  be  the 
name,  except  as  provided 
l)(iv)(B)  of  this  section, 
given  name,  middle  name 
family  name  and, 
title.  The  actual  name  must 
with  only  the  family  name 

in  capital  letters.  A 
signing  pursuant  to 
or  1.33(b)(2)  of  this  part, 

complete  name  as 
his  or  her  electronic 
the  signer's  registration 
be  supplied,  either  as  part 

signature,  or  adjacent 
signature.  If  part  of  the 
nature,  the  number  (#) 
be  used  when  appearing 
's  registration 
the  number  character 
d  in  an  electronic 


use 


a  person's  electronic 
set  forth  in  paragraph 


(d)  *   *   * 

(4)  Drawings  submitted  under  §§2.51, 
2.52,  or  2.72,  and  color  drawings 
submitted  under  §§  1.81,  1.83  through 
1.85, 1.152, 1.165. 1.173,  or  1.437; 
*         *         *         *         * 

(e)  [Reserved] 

***** 

4.  Section  1.8  is  amended  by  revising 
the  introductory  text  of  paragraph  (a) 
and  the  introductory  text  of  paragraph 
(b)  to  read  as  follows: 

§  1 .8    Certificate  of  mailing  or 
transmission. 

(a)  Except  in  the  situations 
enumerated  in  paragraph  (a)(2)  of  this 
section  or  as  otherwise  expressly 
excluded  in  this  chapter, 
correspondence  required  to  be  filed  in 
the  Patent  and  Trademark  Office  within 
a  set  period  of  time  will  be  considered 
as  being  timely  filed  if  the  procedure 
described  in  this  section  is  followed. 
The  actual  date  of  receipt  will  be  used 
for  all  other  purposes. 
***** 

(b)  In  the  event  that  correspondence  is 
considered  timely  filed  by  being  mailed 
or  transmitted  in  accordance  with 
paragraph  (a)  of  this  section,  but  not 
received  in  the  Patent  and  Trademark 
Office  after  a  reasonable  amount  of  time 
has  elapsed  from  the  time  of  mailing  or 
transmitting  the  correspondence,  or 
after  the  application  is  held  to  be 
abandoned,  or  after  the  proceeding  is 
dismissed  or  decided  with  prejudice,  or 
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I  i  " 


the  prosecution  of  a  reexamination 
proceeding  is  concluded  {§§  1.550(d), 
1.957(b))  or  limited  (§§  1.957(a), 
1.957(c)),  the  correspondence  will  be 
considered  timely  if  the  party  who 
forwarded  such  correspondence: 
***** 

5.  Section  1.10  is  amended  by  adding 
new  paragraphs  (g),  (h).  and  (i)  to  read 
as  follows; 

§  1.10    Rling  of  papers  and  fees  by 
"Express  Mail." 

***** 

(g)  Any  person  attempting  to  file 
correspondence  imder  this  section  that 
was  retiuTied  by  the  USPS  may  petition 
the  Director  to  consider  such 
correspondence  as  filed  on  a  particular 
date  in  the  Office,  provided  that: 
^    (1)  The  petition  is  filed  promptly  after 
the  person  becomes  aware  of  the  return 
of  the  correspondence; 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  paper(s) 
or  fee(s)  that  constitute  the 
correspondence  prior  to  the  original 
mailing  by  "Express  Mail'; 

(3)  The  petition  includes  the  original 
correspondence  or  a  copy  of  the  original 
correspondence  showing  the  number  of 
the  "Express  Mail"  maihng  label 
thereon  and  a  copy  of  the  "Express 
Mail"  mailing  label  showing  the  "date- 
in"  and 

(4)  The  petition  includes  a  statement 
which  establishes,  to  the  satisfaction  of 
the  Director,  the  original  deposit  of  the 
correspondence  and  that  the 
correspondence  or  copy  of  the 
correspondence  is  the  original' 
correspondence  or  a  true  copy  of  the 
correspondence  originally  deposited 
with  the  USPS  on  the  requested  filing 
date. 

(h)  Any  person  attempting  to  file 
correspondence  under  this  section  that 
was  refused  by  the  USPS  may  petition 
the  Director  to  consider  such 
correspondence  as  filed  on  a  particular 
date  in  the  Office,  provided  that: 

(1)  The  petition  is  filed  promptly  after 
the  person  becomes  aware  of  the  refusal 
of  the  correspondence; 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  paper(s) 
or  fee(s)  that  constitute  the 
correspondence  prior  to  the  attempted 
mailing  by  "Express  Mail'; 

(3)  The  petition  includes  the  original 
correspondence  or  a  copy  of  the  original 
correspondence  showing  the  number  of 
the  "Express  Mail"  mailing  label 
thereon;  and 

(4)  The  petition  includes  a  statement 
by  the  person  who  originally  attempted 
to  deposit  the  correspondence  with  the 
USPS  which  establishes,  to  the 
satisfaction  of  the  Director,  the  original 


attempt  to  deposit  the  correspondence 
and  that  the  correspondence  or  copy  of 
the  correspondence  is  the  original 
correspondence  or  a  true  copy  of  the 
correspondence  originally  attempted  to 
be  deposited  with  the  USPS  on  the 
requested  filing  date. 

(i)  Any  person  attempting  to  file 
correspondence  under  this  section  that 
was  unable  to  be  deposited  with  the 
USPS  due  to  an  interruption  or 
emergency  in  "Express  Mail"  service 
which  has  been  so  designated  by  the 
Director,  may  petition  the  Director  to 
consider  such  correspondence  as  filed 
on  a  particular  date  in  the  Office, 
provided  that: 

(1)  The  petition  is  filed  in  a  manner 
designated  by  the  Director  promptly 
after  the  person  becomes  aware  of  the 
designated  interruption  or  emergency  in 
"Express  Mail"  service; 

(2)  The  petition  includes  the  original 
correspondence  or  a  copy  of  the  original 
correspondence;  and 

(3)  The  petition  includes  a  statement 
which  establishes,  to  the  satisfaction  of 
the  Director,  that  the  correspondence 
would  have  been  deposited  with  the 
USPS  but  for  the  designated 

.  interruption  or  emergency  in  "Express 
Mail"  service,  and  that  the 
correspondence  or  copy  of  the 
correspondence  is  the  original 
correspondence  or  a  true  copy  of  the 
correspondence  originally  attempted  to 
be  deposited  with  the  USPS  on  the 
requested  filing  date. 

6.  Section  1.14  is  amended  by  revising 
paragraph  {h){l)  as  follows: 

§1.14    Patent  applications  preserved  in 
confidence. 

***** 

(h)  *   *  * 

(1)  The  fee  set  forth  in  §  1.17(g);  and 

***** 

7.  Section  1.17  is  amended  by  adding 
paragraphs  (f)  and  (g)  and  revising  (h), 
(i),  (1),  and  (m)  to  read  as  follows: 

§1.17    Patent  application  and 
reexamination  processing  fees. 

***** 

(f)  For  filing  a  petition  under  one  of 
the  following  sections  which  refers  to 
this  fjaragraph — $400.00 

§  1.53(e)— to  accord  a  filing  date. 

§  1.57(a) — to  accord  a  filing  date. 

§  1.182 — for  decision  on  a  question 
not«pecifically  provided  for. 

§  1.183 — to  suspend  the  rules. 

§  1.378(e) — for  reconsideration  of 
decision  on  petition  refusing  to  accept 
delayed  payment  of  maintenance  fee  in 
an  expired  patent. 

§  1.644(e) — for  petition  in  an     . 
interference. 


§  1 .644(f) — for  request  for 
reconsideration  of  a  decision  on  petition 
in  an  interference. 

§  1 .666(b)^-for  access  to  an 
interference  settlement  agreement. 

§  1.666(c)— for  late  fiUng  of 
interference  settlement  agreement. 

§  1.741(b) — to  accord  a  filing  date  to 
an  application  under  §  1.740  for 
extension* of  a  patent  term. 

(g)  For  filing  a  petition  under  one  of 
the  following  sections  which  refers  to 
this  paragraph — $200.00 

§  1-12 — for  access  to  an  assignment 
record. 
§  1-14 — for  access  to  an  application. 
§  1 .47 — for  filing  by  other  fiian  all  the 
inventors  or  a  person  not  the  inventor. 

§  1.59 — for  expungement  of 
information. 

§  1.103(a) — to  suspend  action  in  an 
application. " 

§  1.136(b) — for  review  of  a  request  for 
extension  of  time  when  the  provisions 
of  section  1.136(a)  are  not  available. 

§  1.138(c)— to  expressly  abandon  an 
application  to  avoid  publication. 

§  1.295 — for  review  of  refusal  to 
'  publish  a  statutory  invention 
registration. 

§  1.296 — to  withdraw  a  request  for 
publication  of  a  statutory  invention 
registration  filed  on  or  after  the  date  the 
notice  of  intent  to  publish  issued. 
§  1.377 — for  review  of  decision 
refusing  to  accept  and  record  payment 
of  a  maintenance  fee  filed  prior  to 
expiration  of  a  patent. 

§  1.550(c) — for  patent  owner  requests 
for  extension  of  time  in  ex  parte 
reexamination  proceedings. 

§  1.956 — for  patent  owner  requests  for 
extension  of  time  in  inter  partes 
reexamination  proceedings. 

§  5.12 — for  expedited  handling  of  a 
foreign  filing  license. 

§  5.15 — for  changing'  the  scope  of  a 
license. 
§  5.25 — for  retroactive  license, 
(h)  For  filing  a  petition  under  one  of 
the  following  sections  which  refers  to 
this  paragraph — $130.00 

§  1.19(h)— to  request  documents  in  a 
form  other  than  that  provided  in  this 
part. 

§  1 .84 — for  accepting  color  drawings 
or  photographs. 

9 1.91 — for  entry  of  a  model  or 
exhibit. 

§  1.102(d) — to  make  an  application 
special. 

§  1.313 — to  withdraw  an  application 
from  issue. 
§  1.314 — to  defer  issuance  of  a  patent. 
§  104.3 — for  a  waiver  of  a  rule  in  part 
104  of  this  title. 

(i)  Processing  fee  for  taking  action 
under  one  of  the  following  sections 
which  refers  to  this  paragraph — $130.00 
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§  1.28(c)(3) — for  processing  a  non- 
itemized  fee  deficiency  based  on  an 
error  in  small  entity  status. 

§  1.41 — for  supplying  the  name  or 
names  of  the  inventor  or  inventors  after 
the  filing  date  without  an  oath  or 
declaration  as  prescribed  by  §  1.63. 
except  in  provisional  applications. 

§  1.48 — for  correcting  inventorship, 
except  in  provisional  applications. 

§  1.52(d) — for  processing  a 
nonprovisional  application  filed  with  a 
specification  in  a  language  other  than 
English. 

§  1.53(b)(3) — to  convert  a  provisional 
application  filed  under  §  1.53(c)  into  a 
nonprovisional  application  under 
§  1.53(b). 

§1.55 — for  entry  of  late  priority 
papers. 

§  1.99(e) — for  processing  a  belated 
submission  under  §  1.99. 

§  1 .103(b) — for  requesting  limited 
suspension  of  action,  continued 
prosecution  application  (§  1.53(d)). 

§  1.103(c) — for  requesting  limited 
suspension  of  action,  request  for 
continued  examination  (§1.114). 

§  i.lQ3(d) — for  requesting  deferred 
examination  of  an  application. 

§  1.215(a) — for  processing  of 
replacement  drawings  to  include  the 
drawings  in  any  patent  application 
publication. 

§  1.217 — for  processing  a  redacted 
copy  of  a  paper  submitted  in  the  file  of 
an  application  in  which  a  redacted  copy 
was  submitted  for  the  patent  application 
publication. 

.§  1.221 — for  requesting  voluntcuy 
publication  or  republication  of  an 
application. 

§  1.291(b)(3) — for  processing  a 
substitute  statement  under  §  1.291(b)(3). 

§  1.497(d) — for  filing  an  oath  or 
declaration  pursuant  to  35  U.S.C. 
371(c)(4)  naming  an  inventive  entity 
different  from  the  inventive  entity  set 
forth  in  the  international  stage. 

§  3.81 — for  a  patent  to  issue  to 
assignee,  assignment  submitted  after 
payment  of  the  issue  fee. 
***** 

(1)  For  filing  a  petition  for  the  revival 
of  an  unavoidably  abandoned 
application  under  35  U.S.C.  Ill,  133, 
364,  or  371  for  the  unavoidably  delayed 
payment  of  the  issue  fee  mder  35  U.S.C. 
151  or  for  the  revival  of  an  unavoidably 
concluded  or  limited  reexamination 
prosecution  under  35  U.S.C.  133 
(§  1.137(a)): 
By  a  small  entity  (§  1.27(a))— $55.00 
By  other  than  a  small  entity— $110.00 
(m)  For  filing  a  petition  for  the  revival 
of  an  unintentionally  abandoned 
application,  for  tlie  unintentionally 
delayed  payment  of  the  fee  for  issuing 


11  y 


a  patent,  or  fo: 
unintentiona 
reexamination 
U.S.C.  41(a)(7 

By  a  small 

By  other 
$1,330.00 


the  revival  of  an 
concluded  or  limited 
prosecution  under  35 
(§  1.137(b)): 

entity  (§  1.27(a))— $665.00 

a  small  entity-:- 


than 


8.  Section  1 
paragraphs  (b 
follows: 


§1.19    Documont  supply  fees 


(b)  Certifiec 
Office  documents 


(1)  Certified 
paper  portion 
equivalent  to 
application  aa 

(2)  Certifiec 


19  is  amended  by  revising 
(g),  and  (h)  to  read  as 


and  uncertified  copies  of 


or  uncertified  copy  of  the 
I  or  the  electronic  image 
i  I  paper  portion  of  a  patent 

filed— $20.00 

or  uncertified  copy  on 
paper  of  the  p  iper  portion  or  the 
electronic  im«  ge  equivalent  of  a  patent- 
related  file  wi  ipper  and  contents: 

(i)  Paper  fil( :  wrapper  with  paper  file 
wrapper  conti  nts  of  400  or  fewer  pages, 
or  the  entire  e  ectronic  image  contents 
portion,  of  a  p  atent  applicatipn- 
$200.00 

(ii)  Additioi  lal  fee  for  each  additional 

100  pages  or  j  ortion  thereof  of  the  paper 

contents  of  a   )aper  file  wrapper — $40.00 

(iii)  Additional  fee  for  certification — 
$25.00 

(3)  Certifiec  or  uncertified  copy  on 
'compact  disc  of  patent-related  file 
wrapper  conti  snts: 

(i)  First  con  ipact  disc  in  a  single 
order— $55. 0( 

(ii)  Each  ad  litional  compact  disc  in 
the  single  order  of  paragraph  (b)(3)(i)  of 
this  section— $15.00 


(4)  Certifiec 
Office  records 
otherwise 
$25.00 


pre  V 


.    (5)  For  assi, 
title  and 
—$25.00 


;nment  records,  abstract  of 
certification,  per  patent 


(g)  Copies  { f 
and  documer  ts 
by  §  1.52(a)  o 
cost. 


thi  It 


(h)  Request  s 
other  than 
must  be  in  w: 
petition 
§  1.17(h)  and 

9.  Section 
paragraph  (a) 


or  uncertified  copy  of 
,  per  document  except  as 
ided  in  this  section — 


unscanned  documents 
on  media  not  permitted 
(e)  will  be  provided  at 


for  documents  in  a  form 
provided  by  this  part 
1  iting  in  the  form  of  a 
with  the  fee  set  forth  in 

will  be  provided  at  cost. 

.27  is  amended  by  revising 
to  read  as  follows: 


§  1 .27  Definition  of  small  entities  and 
establishing  status  as  a  small  entity  to 
permit  payment  of  small  entity  fees;  when 
a  determination  of  entitlement  to  small 
entity  status  and  notification  of  loss  of 
entitlement  to.small  entity  status  are 
required;  fraud  on  the  Office. 

(a)  Definition  of  small  entities.  A 
small  entity  as  used  in  this  chapter 
means  any  party  (person,  small  business 
concern,  or  nonprofit  organization) 
under  paragraphs  (a)(1)  through  (a)(3)  of 
this  section. 

(1)  Perscjn.  A  person,  as  used  in 
paragraph  (c)  of  this  section,  means  any 
inventor  or  other  individual  [e.g.,  an 
individual  to  whom  an  inventor  has 
transferred  some  rights  in  the 
invention),  who  has  not  assigned, 
granted,  conveyed,  or  licensed,  and  is 
under  no  currently  enforceable 
obligation  under  contract  or  law  to 
assign,  grant,  convey,  or  license,  any 
rights  in  the  invention.  An  inventor  or 
other  individual  who  has  transferred 
some  rights,  or  is  under  a  currently 
enforceable  obligation  to  transfer  some 
rights  in  the  invention  to  one  or  more 
parties,  can  also  qualify  for  small  entity 
status  if  all  the  parties  who  have  had 
rights  in  the  invention  transferred  to 
them  also  qualify  for  small  entity  status 
either  as  a  person,  small  business 
concern,  or  nonprofit  organization 
under  this  section. 

{2}  Small  business  concern.  A  small 
business  concern,  as  used  in  paragraph 
(c)  of  this  section,  means  any  business 
concern  that: 

(i)  Has  not  assigned,  granted, 
conveyed,  or  licensed,  and  is  under  no 
currently  enforceable  obligation  under 
contract  or  law  to  assign,  grant,  convey, 
or  license,  any  rights  in  the  invention  to 
any  person,  concern,  or  organization 
which  would  not  qualify  for  small  entity 
status  as  a  person,  small  business 
concern,  or  nonprofit  organization;  and 

(ii)  Meets  the  size  standards  set  forth 
in  13  CFR  121.801  through  121.805  to 
be  eligible  for  reduced  patent  fees. 
Questions  related  to  standards  for  a 
small  business  concern  may  be  directed 
to:  Small  Business  Administration,  Size 
Standards  Staff,  409  Third  Street,  SW., 
Washington,  DC  20416. 

(3)  Nonprofit  Organization.  A 
nonprofit  organization,  as  used  in 
paragraph  (c)  of  this  section,  means  any 
nonprofit  organization  that: 

(i)  Has  not  assigned,  granted, 
conveyed,  or  licensed,  and  is  under  no 
currently  enforceable  obligation  under 
contract  or  law  to  assign,  grant,  convey, 
or  license,  any  rights  iii  the  invention  to 
any  person,  concern,  or  organization 
which  would  not  qualify  as  a  person, 
small  business  concern,  or  a  nonprofit 
organization;  and 
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(ii)  Is  either: 

(A)  A  university  or  other  institution  of 
higher  education  located  in  any  country; 

CB]  An  organization  of  the  type 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  501(c)(3))  and  exempt  from 
taxation  under  section  501(a)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
501(a)); 

(C)  Any  nonprofit  scientific  or 
educational  organization  qualified 
imder  a  nonprofit  organization  statute  of 
^  a  state  of  this  coimtry  (35  U.S.C.  201(i)); 
"  or 

P)  Any  nonprofit  organization 
located  in  a  foreign  country  which 
would  qualify  as  a  nonprofit 
organization  \mder  paragraphs 
(a)(3)(ii)(B)  of  this  section  or  (a)(3){ii)(C) 
of  this  section  if  it  were  located  in  this 
country. 
***** 

10.  Section  1.47  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1 .47    Rling  when  an  inventor  refuses  to 
sign  or  cannot  tw  reached. 

(a)  If  a  joint  inventor  refuses  to  join 

in  an  application  for  patent  or  cannot  be 
found  or  reached  after  diligent  effort, 
the  application  may  be  made  by  the 
other  inventor  on  behalf  of  himself  or 
herself  and  the  nonsigning  inventor. 
The  oath  or  declaration  in  such  an 
application  must  be  accompanied  by  a 
petition  including  proof  of  the  pertinent 
facts,  the  fee  set  forth  in  §  1.17(g),  and 
the  last  known  address  of  the 
nonsigning  inventor.  The  nonsigning 
inventor  may  subsequently  join  in  the 
application  by  filing  an  oath  or 
declaration  complying  with  §  1.63. 

(b)  Whenever  all  of  the  inventors 
refuse  to  execute  an  application  for 
patent,  or  cannot  be  found  or  reached 
after  diligent  effort,  a  person  to  whom 
an  inventor  has  assigned  or  agreed  in 
writing  to  assign  the  invention,  or  who 
otherwise  shows  sufficient  proprietary 
interest  in  the  matter  justifying  such 
action,  may  make  application  for  patent 
on  behalf  of  and  as  agent  for  all  the 
inventors.  The  oath  or  declaration  in 
such  an  application  must  be 
accompanied  by  a  petition  including 
proof  of  the  pertinent  facts,  a  showing 
that  such  action  is  necessary  to  preserve 
the  rights  of  the  parties  or  to  prevent 
irreparable  damage,  the  fee  set  forth  in 

§  1.17(g),  and  the  last  known  address  of 
all  of  the  inventors.  An  inventor  may 
subsequently  join  in  the  application  by 
filing  an  oath  or  declaration  compl)ang 
with  §  1.63. 
***** 

11.  Section  1.52  is  amended  by 
revising  the  heading  and  paragraphs 


(b)(1),  (b)(2)(ii),  (d)(1).  (e)(1)  and  (e)(3Ki) 
to  read  as  follows: 

§  1 .52    Language,  paper,  writing,  margins, 
compact  disc  specifications. 

***** 

(b)*  *  * 

(1)  The  application  or  proceeding  and 
any  amendments  or  corrections  to  the 
application  (including  any  translation 
submitted  piu^uant  to  paragraph  (d)  of 
this  section)  or  proceeding,  except  as 
provided  for  in  §  1.69  and  paragraph  (d) 
of  this  section,  must: 

(i)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(ii)  Be  in  the  English  language  or  be 
accompanied  by  a  translation  of  the 
application  and  a  translation  of  any 
corrections  or  amendments  into  the 
English  language  together  with  a 
statement  that  the  translation  is  accurate 
that  is  signed  by  the  individual  who 
made  the  translation. 

(2)*  *  * 

(ii)  Text  written  in  a  nonscript  type 
font  (e.g.,  Ariel,  Times  Roman,  or 
Cornier,  preferably  a  font  size  of  12) 
lettering  style  having  capital  letters 
which  should  be  at  least  0.422  cm. 
(0.166  inch)  high,  but  may  be  no  smaller 
than  0.21  cm.  (0.08  inch)  high;  and 
***** 

(d)*  *  * 

(1)  Nonprovisional  application.  If  a 
nonprovisional  application  is  filed  in  a 
language  other  than  English,  an  English 
language  translation  of  the  non-En^ish 
language  application,  a  statement  that 
the  translation  is  acciu-ate  that  is  signed 
by  the  individual  who  made  the 
translation,  and  the  processing  fee  set 
forth  in  §  1.1 7{i)  are  required.  If  these 
items  are  not  filed  with  the  application, 
applicant  will  be  notified  and  given  a 
period  of  time  within  which  they  must 
be  filed  in  order  to  avoid  abandonment. 
***** 

(e)  *   *   * 

(1)  The  following  documents  may  be 
submitted  to  the  Office  on  a  compact 
disc  in  compliance  with  this  paragraph: 

(i)  A  computer  program  listing  (see 
§  1.96); 

(ii)  A  "Sequence  Listing"  (submitted 
under  §  1.821(c));  or 

(iii)  Any  individual  table  [see  §  1.58) 
if  the  table  is  more  than  50  pages  in 
length,  or  if  the  total  number  of  pages 
of  all  of  the  tables  in  an  application 
exceeds  100  pages  in  length,  where  a 
table  page  is  a  page  printed  on  paper  in 
conformance  with  paragraph  (b)  of  this 
section  and  §  1.58(c). 

(2)*  *  * 

(3)(i)  Each  compact  disc  must 
conform  to  the  International  Standards 
Organization  (ISO)  9660  standard,  and 
the  contents  of  each  compact  disc  must 


be  in  compliance  with  the  American 
Standard  Code  for  Information 
Interchange  (ASCII).  CD-R  discs  must 
be  finalized  so  that  they  are  closed  to 
further  writing  to  the  CD-R- 
***** 

12.  Section  1.53  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 


il.53    Application  number,  filing  data, 
complation  of  application. 


(e)*  *  * 

(2)  Any  request  for  review  of  a 
notification  pursuant  to  paragraph  (e)(1) 
of  this  section,  or  a  notification  that  die 
original  application  papers  lack  a 
portion  of  die  specification  or 
drawing(s),  must  be  by  way  of  a  petition 
pursuant  to  this  paragraph  accompanied 
by  the  fee  set  forth  in  §  1.17(f).  In  the 
absence  of  a  timely  (§  1.181(f))  petition 
pursuant  to  this  paragraph,  the  filing 
date  of  an  application  in  which  the 
applicant  was  notified  of  a  filing  error 
pursuant  to  paragraph  (e)(1)  of  diis 
section  will  be  the  date  the  filing  error 
is  corrected. 
***** 

13.  Section  1.55  is  amended  by 
revising  paragraphs  (a)(l)(ii),  (a)(4),  and 
(c)  and  adding  paragraph  (a){l){iii)  to 
read  as  follows: 

§  1.55    Claim  for.  foreign  priority. 

(a)  *  *  * 

(D*  *  * 

(ii)  In  an  international  application 
designating  the  United  States,  the  claim 
for  priority  must  be  made  during  the 
pendency  of  the  application  and  within 
the  time  limit  set  forth  in  the  PCT  and 
the  Regulations  imder  the  PCT. 

(iii)  If  an  application  claiming  the 
benefit  of  a  prior  foreign  appfication 
meets  the  twelve-month  filing  period 
requirement  in  35  U.S.C.  119(a)  only 
through  one  or  more  prior-filed 
nonprovisional  applications  or ' 
international  applications  designating 
the  United  States  for  which  a  benefit  is 
claimed  under  35U.S.C.  120, 121,  or 
365(c)  and  37  CFR  1.78(a),  each  such 
prior-filed  application  must  also  contain 
a  claim  for  priority  in  compliance  with 
this  section  or  the  Regulations  imder  the 
PCT  to  the  prior  foreign  application. 
***** 

(4)  An  English  language  translation  of 
a  non-English  language  foreign 
application  is  not  required  except  when 
the  application  is  involved  in  an 
interference  (§  1.630),  when  necessary  to 
overcome  the  date  of  a  reference  refied 
upon  by  the  examiner,  or  when 
specifically  required  by  the  examiner.  If 
an  English  language  translation  is 
required,  it  must  be  filed  together  with 


53850 Federal  Register /Vol.  68.  No.  17  7 /Friday,  September  12,  2003  /  Proposed  Rules 


a  statement  that  the  translation  of  the 
certified  copy  is  accurate  that  is  signed 
by  the  individual  who  made  the 
translation. 

***** 

(c)  Unless  such  claim  is  accepted  in 
accordance  with  the  provisions  of  this 
paragraph,  any  claim  for  priority  under 
35  U.S.C.  119(aHd),  365(aHb)  not 
presented  within  the  time  period 
provided  by  paragraph  (a)  of  this  section 
is  considered  to  have  been  waived.  If  a 
claim  for  priority  under  35  U.S.C. 
119(aHd),  365(a)-{b)  is  presented  after 
the  time  period  provided  by  paragraph 
(a)  of  this  section,  the  claim  may  be 
accepted  if  the  claim  identifying  the 
prior  foreign  application  by  specifying 
its  application  number,  country  (or 
intellectual  property  authority),  and  the 
day,  month,  and  year  of  its  filing  was 
unintentionally  delayed.  A  petition  to 
accept  a  delayed  claim  for  priority 
under  35  U.S.C.  119(aHd),  365(aHb) 
must  be  accompanied  by: 

(1)  The  claim  under  35  U.S.C.  119(a)- 
(d),  or  365(a)-(b)  and  this  section  to  the 
prior  foreign  application,  unless 
previously  submitted; 

(2)  The  surcharge  set  forth  in  §  1.1 7(t); 
and 

(3)  A  statement  that  the  entire  delay 
between  the  date  the  claim  was  due 
imder  paragraph  (a)(1)  of  this  section 
and  the  date  the  claim  was  filed  was 
unintentional.  The  Director  may  require 
additional  information  where  there  is  a 
question  whether  the  delay  was 
unintentional. 

14.  A  new  §  1.57  is  added  to  read  as 
follows: 

§1.57    Incorporation  by  reference. 

(a)  Subject  to  the  conditions  and 
requirements  of  this  paragraph,  if  all  or 
a  portion  of  the  specification  or 
drawings  is  inadvertently  omitted  from 
an  application,  but  the  application 
contains  a  claim  under  §  1.55  for 
priority  of  a  prior-filed  foreign 
application,  or  a  claim  under  §  1.78  for 
the  benefit  of  a  prior-filed  provisional, 
nonprovisional,  or  international 
application,  that  was  present  on  the  date 
of  receipt  of  the  application,  and  the 
omitted  portion  of  the  specification  or 
drawings  is  completely  contained  in  the 
prior-filed  application,  the  claim  under 
§§  1.55  or  1.78  shall  also  be  considered 
an  incorporation  by  reference  of  the 
prior-filed  application. 

(1)  The  application  must  be  amended 
to  include  the  omitted  portion  of  the 
specification  or  drawings  within  the 
time  period  set  by  the  Office,  but  in  no 
case  later  than  the  close  of  prosecution 
as  defined  by  §  1.114.  The  examiner 
may  require  the  applicant  to  supply  a 
copy  of  the  prior-filed  application,  to 


supply  an  Ei  iglish  language  translation 
of  any  prior  filed  application  that  is  in 
a  language  a  ther  than  English,  and  to 
identify  wh«  re  the  omitted  portion  of 
the  specification  or  drawings  can  be 
found  in  thai  prior-filed  application. 

(2)  Any  aijiendment  to  an 
international  application  pursuant  to 
this  paragraph  shall  be  effective  only  as 
to  the  Unite*  States.  In  addition,  no 
request  to  ac  d  the  missing  part  of  the 
description  i  »r  the  missing  drawing  in  an 
intemationa  application  designating 
the  United  S  tates  will  be  acted  upon  by 
the  Office  pi  ior  to  the  expiration  of  the 
applicable  t^e  limit  under  PCT  Article 
22(1)  or  (2),  tor  Article  39(a). 

(3)  If  an  a]  plication  is  not  otherwise 
entitled  to  a  filing  date  under  §  1.53(b) 
or  PCT  Artie  le  11,  the  amendment  must 
be  by  way  ol  a  petition  pursuant  to  this 
paragraph  a(  companied  by  the  fee  set 
forth  in  §1.1 7(f). 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  se(  :tion,  an  incorporation  by 
reference  mi  ,st  be  identified  by  using 
the  language  "incorporated  by 
reference"  a]  id  must  identify  the 
referenced  p  itent,  application,  or 
publication  n  the  manner  set  forth  in 
§  1.98(b)(1)  lirough  (b)(5). 

(c)  "Essen  ial  material"  may  be 
incorporatec  by  reference,  but  only  by 
way  of  an  in  corporation  by  reference  to 
a  U.S.  paten  or  U.S.  patent  application 
publication,  which  patent  or  patent 
application  lublication  does  not  itself 
incorporate   uch  essential  material  by 
reference.  "I  ssential  material"  is 
material  thai  is  necessary  to: 

(1)  Providi !  a  written  description  of 
the  inventioi  i,  and  of  the  manner  and 
process  of  m  iking  and  using  it,  in  such 
full,  clear,  c<  ncise,  and  exact  terms  as 
to  enable  an; '  person  skilled  in  the  art 
to  which  it  p  ertains,  or  with  which  it  is 
most  nearly  connected,  to  make  and  use 
the  same,  an  i  set  forth  the  best  mode 
contemplate  i  by  the  inventor  of 
carrying  out  the  invention  as  required 
by  the  first  paragraph  of  35  U.S.C.  112; 

(2)  Descril  e  the  claimed  invention  in 
terms  that  pi  rticularly  point  out  and 
distinctfy  claim  the  invention  as 
required  by  i  he  second  paragraph  of  35 
U.S.C.  112; (r 

(3)  Lescril  e  the  structure,  material,  or 
acts  that  con  espond  to  a  means  or  step 
for  performi:  ig  a  specified  function  as 
required  by  he  sixth  paragraph  of  35 
U.S.C.  112. 

(d)  Other  i  laterial  ("Nonessential 
material")  ni  ay  be  incorporated  by 
reference  to  iomestic  or  foreign  patents 
or  published  applications,  prior-filed 
commonly  oLvned  U.S.  applications,  or 
non-patent  [  ublications.  An 
incorporatio  i  by  reference  by  hyperlink 


or  other  form  of  browser  executable 
code  is  nqt  permitted. 

(e)  The  examiner  may  require  the 
applicant  to  supply  a  copy  of  the 
material  incorporated  by  reference.  If 
the  Office  requires  the  applicant  to 
supply  a  copy  of  material  incorporated 
by  reference,  the  material  must  be 
accompanied  by  a  statement  that  the 
copy  consists  of  the  same  material 
incorporated  by  reference  in  the 
referencing  application. 

(f)  A  purported  incorporation  of 
material  by  reference  that  does  not 
comply  with  the  requirements  of 
paragraphs  (b)  though  (e)  of  this  section 
is  not  effective  to  incorporate  such 
material  by  reference  unless  corrected 
by  the  applicant  in  a  timely  manner. 

15.  Section  1.58  is  revised  to  read  as 
follows: 

§  1 .58    Chemical  and  mathematical 
formulae  and  tables. 

(a)  The  specification,  including  the 
claims,  may  contain  chemical  and 
mathematical  formulae,  but  shall  not 
contain  drawings  or  flow  diagrams.  The 
description  portion  of  the  specification 
may  contain  tables,  if  the  tables  are  not 
also  included  in  the  drawings;  claims 
may  contain  tables  either  if  necessary  to 
conform  to  35  U.S.C.  112  or  if  otherwise 
found  to  be  desirable. 

(b)  Tables  that  are  submitted  in 
electronic  form  (§§  1.96(e)  and  1.821(c)) 
must  maintain  the  spatial  relationships 
(e.g.,  alignment  of  columns  and  rows)  of 
the  table  elements  when  displayed  so  as 
to  visually  preserve  the  relational 
information  they  convey.  Chemical  and 
mathematical  formulae  mu  t  be  encoded 
to  maintain  the  proper  positioning  of 
their  characters  when  displayed  in  order 
to  preserve  their  intended  meaning. 

(c)  Chemical  and  mathematical 
formulae  and  tables  must  be  presented 
in  compliance  with  §  1.52(a)  and  (b), 
except  that  chemical  and  mathematical 
formulae  or  tables  may  be  placed  in  a 
landscape  orientation  if  they  cannot  be 
presented  satisfactorily  in  a  portrait 
orientation.  Typewritten  characters  used 
in  such  formulae  and  tables  must  be 
chosen  from  a  block  (nonscript)  type 
font  or  lettering  style  having  capital  . 
letters  which  shoiild  be  at  least  0.422 
cm.  (0.166  inch)  (e.g.,  preferably  Ariel, 
Times  Roman,  or  Courier  with  a  font 
size  of  12)  high,  but  may  be  no  smaller 
than  0.21  cm.  (0.08  inch;  high  (e.g.,  a 
font  size  of  6).  A  space  at  least  0.64  cm. 
(1/4  inch)  high  should  be  provided 
between  complex  formulae  and  tables 
and  the  text.  Tables  should  have  the 
lines  and  columns  of  data  closely 
spaced  to  conserve  space,  consistent 
with  a  high  degree  of  legibility. 
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16.  Section  1.59  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 .59    Expungement  of  information  or 
copy  of  papers  in  appiication  file. 

***** 

(b)  An  applicant  may  request  that  the 
Office  expunge  information,  other  than 
what  is  excluded  by  paragraph  (a)(2)  of 
this  section,  by  filing  a  petition  under 
this  paragraph.  Any  petition  to  expunge 
information  from  an  application  must 
include  the  fee  set  forUi  in  §  1.17(g)  and 
establish  to  the  satisfaction  of  the 
Director  that  the  expungement  of  the 
information  is  appropriate  in  which 
case  a  notice  granting  the  petition  for 
expungement  will  be  provided. 
***** 

17.  Section  1.69  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 .69    Foreign  language  oaths  and 
declarations. 

***** 

(b)  Unless  the  text  of  any  oath  or 
declaration  in  a  language  other  than 
English  is  a  form  provided  by  the  Patent 
and  Trademark  Office,  it  must  be 
accompanied  by  an  English  translation 
together  with  a  statement  that  the 
tremslation  is  acciu^te  that  is  signed  by 
the  individual  who  made  the 
tramslation,  except  that  in  the  case  of  an 
oath  or  declaration  filed  under  §  1.63, 
the  translation  may  be  filed  in  the  Office 
no  later  than  two  months  from  the  date 
applicant  is  notified  to  file  the 
translation. 

18.  Section  1.76  is  amended  by 
revising  paragraphs  (a)  and  (c)(2)  to  read 
as  follows: 

§  1 .76    Application  data  sheet. 

(a)  Application  data  sheet.  An 
application  data  sheet  is  a  sheet  or 
sheets,  that  may  be  volvuitarily 
submitted  in  either  provisional  or 
nonprovisional  applications,  which 
contains  bibliographic  data,  arranged  in 
a  format  specified  by  the  Office.  An 
application  data  sheet  must  be  titled 
"Application  Data  Sheet"  and  must 
contain  all  of  the  section  headings  listed 
in  paragraph  (b)  of  this  section,  with  any 
appropriate  data  for  each  section 
heading.  If  an  application  data  sheet  is 
provided,  the  application  data  sheet  is 
part  of  the  provisional  or 
nonprovisional  application  for  which  it 
has  been  submitted. 
*        *        *        *        *  . 

(c)  *  *  * 

(2)  Must  be  titled  "Supplemental 
Application  Data  Sheet,'*  include  all  of 
the  section  headings  listed  in  paragraph 
(b)  of  this  section,  include  all 
appropriate  data  for  each  section 
heading,  and  identify  the  information 


that  is  being  changed  (added,  deleted,  or 
modified). 

***** 

19.  Section  1.78  is  amended  by 
revising  paragraph  (a)(1),  (a)(2)(iii), 
(a)(5)(iii),  (a)(5)(iv),  and  (c)  to  read  as 
follows: 

§  1 .78    Claiming  benefit  of  earlier  filing  date 
and  cross-references  to  ottier  applications. 

(a)(1)  A  nonprovisional  application  or 
international  application  designating 
the  United  States  of  America  may  claim 
an  invention  disclosed  in  one  or  more 
prior-filed  copending  nonprovisional 
applications  or  international 
applications  designating  the  United 
States  of  America.  In  order  for  an 
application  to  claim  the  benefit  of  a 
prior-filed  copending  nonprovisional 
application  or  international  application 
designating  the  United  States  of 
America,  each  prior-filed  application 
must  name  as  an  inventor  at  least  one 
inventor  named  in  the  later-filed 
application  and  disclose  the  named 
inventor's  invention  claimed  in  at  least 
one  claim  of  the  later-filed  application 
in  the  maimer  provided  by  the  first 
paragraph  of  35  U.S.C.  112.  In  addition, 
each  prior-filed  application  must  be: 

(i)  An  international  application 
entitled  to  a  filing  date  in  accordance 
with  PCT  Article  11  and  designating  the 
United  States  of  America;  or 

(ii)  Entitled  to  a  filing  date  as  set  forth 
in  §  1.53(b)  or  §  1.53(d)  and  include  the 
basic  filing  fee  set  forth  in  §  1.16;  or 

(iii)  Entitled  to  a  filing  date  as  set 
forth  in  §  1.53(b)  and  have  paid  therein 
the  processing  and  retention  fee  set 
forth  in  §  1.21(1)  within  the  time  period 
set  forth  in  §  1.53(f). 

(2)*   *   * 

(iii)  If  the  later-filed  application  is  a 
nonprovisional  application,  the 
reference  required  by  this  paragraph 
must  be  included  in  an  application  data 
sheet  {§  1.76),  or  the  specification  must 
contain  or  be  amended  to  contain  such 
reference  in  the  first  sentence(s) 
following  the  title. 
***** 

(5)  *   *    * 

(iii)  If  the  later-filed  appUcation  is  a 
non-provisional  application,  the 
reference  required  by  this  paragraph 
must  be  included  in  an  application  data 
sheet  (§  1.76),  or  the  specification  must 
contain  or  be  amended  to  contain  such 
reference  in  the  first  sentence(s) 
following  the  title. 

(iv)  If  the  prior-filed  provisional 
application  was  filed  in  a  language  other 
than  English  and  an  English-language 
translation  of  the  prior-filed  provisional 
application  and  a  statement  that  the 
translation  is  accurate  that  is  signed  by 
the  individual  who  made  the  translation 


were  not  previously  filed  in  the  prior- 
filed  provisional  application  or  the 
later-filed  nonprovisional  application, 
applicant  will  be  notified  and  given  a 
period  of  time  within  which  to  file  an 
English-language  translation  of  the  non- 
English-language  prior-filed  provisional 
application  and  a  statement  ^at  the  - 
translation  is  accurate.  In  a  pending 
nonprovisional  application,  failure  to 
timely  reply  to  such  a  notice  will  result 
in  abandonment  of  the  application. 
***** 

(c)  If  an  application  or  a  patent  under 
reexamination  and  at  least  one  other 
application  naming  different  inventors 
are  owned  by  the  same  person  and 
contain  conflicting  claims,  and  there  is 
no  statement  of  record  indicating  that 
the  claimed  inventions  were  commonly 
owned  or  subject  to  an  obligation  of 
assigimient  to  the  same  person  at  the 
time  the  later  invention  was  made,  the 
Office  may  require  the  assignee  to  state 
whether  the  claimed  inventions  were 
commonly  owned  or  subject  to  an 
obligation  of  assigiunent  to  the  same 
person  at  the  time  the  later  invention 
was  made,  and  if  not,  indicate  which 
named  inventor  is  the  prior  inventor. 
Even  if  the  claimed  inventions  were 
commonly  owned,  or  subject  to  an 
obligation  of  assignment  to  the  same 
person,  at  the  time  the  later  invention 
was  made,  the  conflicting  claims  may  be 
rejected  under  the  doctrine  of  double 
patenting  in  view  of  such  commonly 
owned  or  assigned  applications  or 
patents  under  reexamination. 

20.  Section  1.83  is  amended  by 
revising  paragraph  (a)  to  read  as  follows. 

§  1 .83    Content  of  drawing. 

(a)  The  drawing  in  a  nonprovisional 
application  must  show  every  feature  of 
the  invention  specified  in  the  claims. 
However,  conventional  features 
disclosed  in  the  description  and  claims, 
where  their  detailed  illustration  is  not 
essential  for  a  proper  understanding  of 
the  invention,  should  be  illustrated  in 
the  drawing  in  the  form  of  a  graphical 
drawing  symbol  or  a  labeled 
representation  (e.g.,  a  labeled 
rectangular  box).  In  addition,  tables  and 
sequence  listings  that  are  included  in 
the  specification  are  not  permitted  to  be 
included  in  the  drawings. 
***** 

21.  Section  1.84  is  amended  by 
revising  paragraphs  (a)(2)  and  (c)  to  read 
as  follows: 

§1.84    Standards  for  drawings. 

(a)  *  *   * 

(2)  Color.  On  rare  occasions,  color 
drawings  may  be  necessary  as  the  only 
practical  medium  by  which  to  disclose 
the  subject  matter  sought  to  be  patented 
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in  a  utility  or  design  patent  application 
or  the  subject  matter  of  a  statutory 
invention  registration.  The  color 
drawings  must  be  of  sufficient  quality 
such  that  all  details  in  the  drawings  are 
reproducible  in  black  and  white  in  the 
printed  patent.  Color  drawings  are  not 
permitted  in  international  applications 
(see  PCX  Rule  11.13).  or  in  an 
application,  or  copy  thereof,  submitted 
under  the  Office  electronic  filing 
system.  The  Office  will  accept  color 
drawings  in  utility  or  design  patent 
applications  and  statutory  invention 
registrations  only  after  granting  a 
petition  filed  under  this  paragraph 
explaining  why  the  color  drawings  are 
necessary.  Any  such  petition  must 
include  the  following: 

(i)  The  fee  set  forth  in  §  1.17(h); 

(ii)  Three  (3)  sets  of  color  drawings; 
and 

(iii)  An  amendment  to  the 
specification  to  insert  (unless  the 
specification  contains  or  has  been 
previously  amended  to  contain)  the 
following  language  as  the  first  paragraph 
of  the  brief  description  of  the  (kawings: 

The  patent  or  application  file  contains 
at  least  one  drawing  executed  in  color. 
Copies  of  this  patent  or  patent 
application  publication  with  color 
drawing(s)  will  be  provided  by  the 
Office  upon  request  and  payment  of  the 
■necessary  fee. 
***** 

(c)  Identification  of  drawings. 
Identifying  indicia  should  be  provided, 
and  if  provided,  should  include  the  title 
of  the  invention,  inventor's  name,  and 
application  nimiber,  or  docket  number 
(if  any}  if  an  application  number  has  not 
been  assigned  to  the  application.  If  this 
information  is  provided  on  the  front  of 
each  sheet,  it  must  be  placed  to  the  left 
of  the  center  within  the  top  margin. 
***** 

22.  Section  1.91  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

f1.91    Models  or  exhibits  not  generally 
adtnittod  as  part  of  application  or  patent 

***** 

(c)  Unless  the  model  or  exhibit 
substantially  conforms  to  the 
requirements  of  §  1.52  or  §  1.84  under 
paragraph  (a)(1)  of  this  section,  it  must 
be  accompanied  by  photographs  that 
show  multiple  views  of  the  material 
features  of  the  model  or  exhibit  and  that 
substantially  conform  to  the 
requirements  of  §  1 .84.  - 

23.  Section  1.94  is  revised  to  read  as 
follows:  ^^ 

flM    Itotum  of  nidels.  a^ibtts  or 


exhibit,  or  s{ 
necessary  fod 
before  the  o| 
applicant  mi 
the  model,  e^ 
applicant's  i 
dispose  of  pc 
applicant 
Office  upon  i 
model,  exhit 
is  desired  ant 


(a)  Models,  exhibits,  or  specimens 
may  be  returned  to  the  applicant  if  no 


longer  necesi  lary  for  the  conduct  of 
business  bef<  ire  the  Office.  When 
applicant  is  i  totified  that  a  model, 
icimen  is  no  longer 
the  conduct  of  business 
ice  and  will  be  returned, 
|st  arrange  for  the  retiu-n  of 

ibit,  or  specimen  at  the 
[pense.  The  Office  will 
ishables  without  notice  to 
less  applicant  notifies  the 
iubmission  of  a  perishable 
it  or  specimen  that  a  return 
makes  arrangements  for 
its  return  prcimptly  upon  notification  by 
the  Office  th»t  Uie  perishable  model, 
exhibit  or  specimen  is  no  longer 
necessary  fo^the  conduct  of  business 
before  the  0|Rce. 

(b)  Applies  nt  is  responsible  for 
retaining  the  actual  model,  exhibit,  or 
specimen  for  the  enforceable  life  of  any 
patent  resulting  from  the  application. 
The  provisions  of  this  paragraph  do  not 
apply  to  a  midel  or  exhibit  that 
substantially]  conforms  to  the 
requirements  of  §  1.52  or  §  1.84,  where 
the  model,  exhibit  or  specimen  has  been 
described  by  photographs  that 
substantially^ conform  to  §  1.84,  or 
where  the  madel,  exhibit  or  specimen  is 
perishable.    I 

(c)  Where  Applicant  is  notified, 
pursuant  to  paragraph  (a)  of  this  section, 
of  the  need  t«k  arrange  for  return  of  a 
model,  exhifa  it  or  specimen,  applicant 
must  arrange  for  the  return  within  the 
period  set  in  such  notice,  to  avoid 
disposal  of  tl  le  model,  exhibit  or 
specimen  by  the  Office.  Extensions  of 
time  are  avai  able  under  §  1.136.  except 
in  the  case  o|  perishables.  Failure  to 
establish  thai  the  return  of  the  item  has 
been  arranged  for  within  the  period  set 
or  failure  to  ^ve  the  item  removed  from 
Office  storag^  within  a  reasonable 
amount  of  time  notwithstanding  any 
arrangement  tor  return,  will  permit  the 
Office  to  dispose  of  the  model,  exhibit 
or  specimen. 

24.  Sectioi  1.98  is  amended  by 
revising  para  >raphs  (a)(1),  (a)(2).  and  (e) 
to  read  as  fol  ows: 

S 1 .98    Content  of  information  disclosure 
statement 

(a)  *  *  * 

(1)  A  list  o  all  patents,  publications, 
applications,  or  other  information 
submitted  foi  consideration  by  the 
Office.  U.S.  I  atents  and  U.S.  patent 
application  {  ublications  must  be  listed 
in  a  section  separately  from  citations  of 
other  dociun^nts.  Eadi  page  of  the  list 
must  includ^: 

(i)  The  application  number  of  the 
application  i  i  which  the  information 
disclosure  si  itement  is  being  submitted; 


(ii)  A  column  that  provides  a  space 
next  to  each  docimient  to  be  considered 
for  the  examiner's  initials;  and 

(iii)  A  heading  that  clearly  indicates 
that  the  list  is  an  information  disclosure 
statement. 

(2)  A  legible  copy  of: 

(i)  Each  patent; 

(ii)  Each  publication  or  that  portion 
which  caused  it  to  be  listed; 

(iii)  For  each  cited  pending 
unpublished  U.S.  application,  the 
application  specification  including  the 
claims,  and  any  drawing  of  the 
application,  or  that  portion  of  the 
application  which  caused  it  to  be  listed 
including  any  claims  directed  to  that 
portion;  and 

(iv)  All  other  information  or  that 
portion  which  caused  it  to  be  listed 
***** 

(e)  The  requirement  in  paragraph 
(a)(2)  of  this  section  for  a  copy  of  the 
U.S.  patents  or  U.S.  patent  application 
publications  listed  in  an  information 
disclosure  statement  does  not  apply: 

(1)  In  any  national  patent  application 
filed  after  June  30,  2003; 

(2)  In  any  international  application 
that  has  entered  the  national  stage  under 
35  U.S.C.  371  after  June  30,  2003;  or 

(3)  In  any  information  disclosure 
statement  submitted  in  compliance  with 
the  Office's  electronic  filing  system. 

25.  Section  1.102  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 .1 02    Advancement  of  examination. 

*        •        *        *        * 

(c)  A  petition  to  make  an  application 
special  may  be  filed  without  a  fee  if  the 
basis  for  the  petition  is: 

(1)  The  applicant's  age  or  health;  or 

(2)  That  the  invention  will  materially: 
(i)  Enhance_the  quality  of  the 

environment; 

(ii)  Contribute  to  the  development  or 
conservation  of  energy  resources;  or 

(iii)  Contribute  to  countering 
terrorism. 
**•**. 

26.  Section  1.103  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 .1 03    Suspension  of  action  by  the  Office. 

t^\  *  *  * 

(2)  The  fee  set  forth  in  §  1.17(g), 
unless  such  cause  is  the  fault  of  the 
Office. 

***** 

27.  Section  1.105  is  amended  by 
redesignating  paragraph  (a)(3)  as  (a)(4) 
and  revising  it,  and  adding  new 
paragraphs  (a)(l)(viii)  and  (a)(3)  to  read 
as  follows: 

§  1 .1 05    Ftoquiraments  for  information. 

(a)(1)'  *  * 
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(viii)  Technical  information  known  to 
applicant.  Technical  information  known 
to  applicant  concerning  the 
interpretation  of  the  related  art,  the 
disclosure,  the  claimed  subject  matter, 
other  information  pertinent  to 
patentability,  or  the  accuracy  of  the 
examiner's  stated  interpretation  of  such 
items. 

(3)  Requirements  for  information  may 
be  presented  in  any  appropriate  form, 
for  example: 

(i)  A  requirement  for  documents; 

(ii)  Interrogatories  in  the  form  of 
specific  questions  seeking  applicant's 
knowledge;  or 

(iii)  Stipulations  in  the  form  of 
statements  with  which  the  applicant 
may  agree  or  disagree. 

(4)  Any  reply  to  a  requirement  for 
information,  apart  from  requirements  for 
answers  based  on  applicant's  opinion, 
that  states  that  the  information  required 
to  be  submitted  is  unknown  and/or  is 
not  readily  available  to  the  party  or 
parties  from  which  it  was  requested  will 
be  accepted  as  a  complete  reply.  Any 
reply  to  a  requirement  for  answers  based 
on  applicant's  opinion  that  states  that 
an  opinion  is  not  held  by  the  party  or 
parties  from  which  it  was  requested  will 
be  accepted  as  a  complete  reply. 
***** 

28.  Section  1.111  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§1.111    Reply  by  applicant  or  patent  owner 
to  a  non-final  Office  action. 

(a)  *   *  * 

(2)  Supplemental  replies,  (i)  A 
supplemental  reply  will  not  be  entered 
as  matter  of  right  except  as  provided  in 
paragraph  (a)(2)(ii)  of  this  section.  The 
Office  may  enter  a  supplemental  reply 
that  is  filed  before  the  expiration  of  the 
statutory  period  (i.e.,  within  six  months 
from  the  mailing  date  of  the  non-final 
Office  action)  if  the  supplemental  reply 
is  clearly  limited  to: 

(A)  Cancellation  of  a  claim(s); 

(B)  Adoption  of  an  examiner 
suggestion(s);  or 

'    (C)  Placement  of  the  application  in 
condition  for  allowance. 

(ii)  A  supplemental  reply  will  be 
entered  if  the  supplemental  reply  is 
'  filed  within  the  period  diuing  which 
action  by  the  Office  is  suspended  under 
§  1.103(a)  through  (c). 
***** 

29.  Section  1.115  is  revised  to  read  as 
follows: 

§1.115    Preliminary  amendments. 

(a)  A  preliminary  amendment  is  an 
amendment  that  is  received  in  the 
Office  [see  §  1.6)  on  or  before  the  mail 


date  of  the  first  Office  action  imder 
§1.104. 

(b)  A  preliminary  amendment 
submitted  on  or  prior  to  the  filing  date 
of  an  application  is  part  of  the  original 
disclosure  of  the  application.  If  a 
preliminary  amendment  is  determined 
to  contain  matter  not  otherwise 
included  in  the  contents  of  the 
originally  filed  specification,  including 
claims,  and  drawings,  and  the 
preliminary  amendment  is  not 
specifically  referred  to  in  the  oath  or 
declaration  under  §  1.63,  a  new  oath  or 
declaration  in  compliance  with  §  1.63 
will  be  required. 

(c)(1)  A  preliminary  amendment  will 
be  entered  unless  disapproved  by  the 
Dfrector. 

(i)  A  preliminary  amendment  seeking 
cancellation  of  all  the  claims  without 
presenting  any  ftew  or  substitute  claims 
will  be  disapproved.  However,  for  filing 
and  fee  calculation  purposes,  such  an 
amendment  will  cause  the  application 
to  be  treated  as  containing  a  single 
claim,  which  would  be  the  first 
independent  claim. 

(ii)  A  preliminary  amendment  may  be 
disapproved  if  the  preliminary 
amendment  xmduly  interferes  with  the 
preparation  of  a  first  Office  action  in  an 
application.  Factors  that  will  be 
considered  in  disapproving  a 
preliminary  amendment  include: 

(A)  The  slate  of  preparation  of  a  first 
Office  action  as  of  the  date  of  receipt 
[see  §  1.6)  of  the  preliminary 
amendment  by  the  Office;  and 

(B)  The  nature  of  any  changes  to  the 
specification  or  claims  that  would  result 
from  entry  of  the  preliminary 
amendment. 

(2)  A  preliminary  amendment  will  not 
be  disapproved  under  (c)(l)(ii)  of  this 
section  if  it  is  filed  no  later  than: 

(i)  Three  months  from  the  filing  date 
of  an  application  under  §  1.53(b); 

(ii)  The  filing  date  of  a  continued 
prosecution  apphcation  under  §  1.53(d); 
or 

(iii)  Three  months  from  the  date  the 
national  stage  is  entered  as  set  forth  in 
§  1.491  in  an  international  application. 

(d)  The  time  periods  specified  in 
paragraph  (c)(2)  of  this  section  are  not 
extendable. 

30.  Section  1.116  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1.116    Amendments  after  final  action  or 
appeal. 

***** 

(b)  After  a  final  rejection  or  other  final 
action  [see  §  1.113)  in  an  application  or 
in  an  ex  parte  reexamination  filed  under 
§  1.510,  or  an  action  closing  prosecution 
(see  §  1.949)  in  an  inter  partes 
reexamination  filed  under  §  1.913, 


amendments  may  be  made  canceling 
claims  or  complying  with  any 
requirement  of  form  expressly  set  forth 
in  a  previous  Office  action. 
Amendments  presenting  rejected  claims 
in  better  form  for  consideration  on 
appeal  may  be  admitted.  The  admission 
of,  or  refusal  to  admit,  any  amendment 
after  a  final  rejection,  a  final  action,  an 
action  closing  prosecution,  or  any 
related  proceedings  will  not  operate  to 
relieve  the  application  or  reexamination 
proceeding  from  its  condition  as  subject 
to  appeal  or  to  save  the  application  from 
abandonment  under  §  1.135,  or  the 
reexamination  prosecution  from 
concluding  under  §  1 .550(d)  or 
§  1.957(b)  or  limitation  of  further 
prosecution  under  §  1 .957(c).  No 
amendment  can  be  made  in  an  inter 
partes  reexamination  proceeding  after  < 
the  right  of  appeal  notice  under  §  1.953 
except  as  provided  for  in  paragraph  (d) 
of  this  section. 
***** 

31.  Section  1.131  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 .1 31    Affidavit  or  declaration  of  prior 
invention. 

***** 

(b)  The  showing  of  facts  shall  be  such, 
in  character  and  weight,  as  to  establish 
reduction  to  practice  prior  to  the 
effective  date  of  the  reference,  or 
conception  of  the  invention  prior  to  the 
effective  "date  of  the  reference  coupled 
with  due  diligence  from  prior  to  said 
date  to  a  subsequent  reduction  to 
practice  or  to  the  filing  of  the 
application.  Original  exhibits  of 
drawings  or  records,  or  photocopies 
thereof,  must  accompany  and  form  part 
of  the  affidavit  or  declaration  or  their 
absence  must  be  satisfactorily 
explained. 

32.  Section  1.136  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 .1 36    Extensions  of  time. 

***** 

(b)  When  a  reply  cannot  be  filed 
within  the  time  period  set  for  such  reply 
and  the  provisions  of  paragraph'(a)  of 
this  section  are  not  available,  the  period 
for  reply  will  be  extended  only  for 
sufficient  cause  and  for  a  reasonable 
time  specified.  Any  request  for  an 
extension  of  time  under  this  paragraph 
must  be  filed  on  or  before  the  day  on 
which  such  reply  is  due,  but  thb  mere 
filing  of  such  a  request  will  not  affect 
any  extension  under  this  paragraph.  In 
no  situation  can  any  extension  carry  the 
date  on  which  reply  is  due  beyond  the 
maximum  time  period  set  by  statute. 
See  §  1 .304  for  extensions  of  time  to 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  or  to  commence  a 
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civil  action;  §  1.645  for  extensions  of  prosecution 

time  in  interference  proceedings;  reexaminatit^n 

§  1.550(c)  for  extensions  of  time  in  ex         prosecution 
parte  reexamination  proceedings;  and         *        *        * 
§  1.956  for  extensions  of  time  in  inter 
partes  reexamination  proceedings.  Any 
request  under  this  section  must  be 
accompanied  by  the  petition  fee  set  S 1 .165    Plani 

forth  in  §  1.17(g). 


3r  an  inter  partes 

limited  as  to  further 
iled  under  §1.913. 


34.  Sectioi 
revising  para  graph 


1.165  is  amended  by 

(b)  to  read  as  follows: 


drawings. 


(b)  Making 
application. 


specification 
filed,  or  by  a 


36.  Sectior 
adding  a  nev 
follows: 


33.  Section  1.137  is  amended  by 
revising  its  heading,  the  introductory 
text  of  paragraph  (a),  the  introductory 
text  of  paragraph  (b),  paragraphs  (d)(3) 
and  (e)  to  read  as  follows: 

§  1 .1 37    Revival  of  abandoned  application, 
concluded  reexamination  prosecution,  or 
lapsed  patent  . 

(a)  Unavoidable.  If  the  delay  in  reply 
by  applicant  or  patent  owner  was 
unavoidable,  a  petition  may  be  filed 
pursuant  to  this  paragraph  to  revive  an 
abandoned  application,  a  reexamination 
prosecution  concluded  under  §  1.550(d) 
or'§  1.957(b)  or  limited  as  to  further 
prosecution  under  §  1.957(c),  or  a  lapsed 
patent.  A  grantable  petition  pursuant  to 
this  paragraph  must  be  accompanied  by: 
***** 

(b)  Unintentional.  If  the  delay  in  reply 
by  applicant  or  patent  owner  was 
unintentional,  a  petition  may  be  filed 
pursuant  to  this  paragraph  to  revive  an 
abandoned  application,  a  reexamination 
prosecution  concluded  under  §  1.550(d) 
or  §  1.957(b)  or  limited  as  to  further 
prosecution  under  §  1.957(c),  or  a  lapsed 
patent.  A  grantable  petition  pursuant  to 
this  paragraph  must  be  accompanied  by: 
***** 

(d)*  *  * 

(3)  The  prt)visions  of  paragraph  (d)(1) 
of  this  section  do  not  apply  to 
applications  for  which  revival  is  sought 
solely  for  piuposes  of  copendency  with 
a  utility  or  plant  application  filed  on  or 
after  Jime  8, 1995,  to  lapsed  patents,  to 
reissue  applications,  or  to 
reexamination  proceedings. 

(e)  Request  for  reconsideration.  Any 
request  for  reconsideration  or  review  of 
a  decision  refusing  to  revive  an 
abandoned  application,  a  concluded 
reexamination  prosecution,  or  lapsed 
patent  upon  petition  filed  pursuant  to 
this  section,  to  be  considered  timely, 
must  be  filed  within  two  months  of  the 
decision  refusing  to  revive  or  within 
such  time  as  set  in  the  decision.  Unless 
a  decision  indicates  otherwise,  this  time 
period  may  be  extended  imder: 

(1)  The  provisions  of  §  1.136  for  an 
Abandoned  application  or  lapsed  patent; 

(2)  The  provisions  of  §  1.550(c)  for  a 
concluded  ex  parte  reexamination 
prosecution  filed  under  §  1.51Q;  or 

(3)  The  provisions  of  §  1 .956  for  a  38.  Sectioq 
concluded  inter  partes  reexamination         reserved 


(b)  The  dn  wings  may  be  in  color.  The 
drawing  mus  t  be  in  color  if  color  is  a 
distinguishii  g  characteristic  of  the  new 
variety.  Two  copies  of  color  drawings  or 
photographs  must  be  submitted. 

35.  Section  1.173  is  amended  by 
revising  para  jraph  (b)  introductory  text 
to  read  as  folTows: 

§  1 .1 73    Reissue  specification,  drawings, 
and  amendme  nts. 


amendments  in  a  reissue 

\n  amendment  in  a  reissue 
application  i ;  made  either  by  physically 
incorporatini ;  the  changes  into  the 

when  the  application  is 
I  separate  amendment 
paper.  If  ame  ndment  is  made  by 
incorporatioi  t,  markings  pursuant  to 

of  this  section  must  be 
used.  If  cuner  dment  is  made  by  an 
amendment  paper,  the  paper  must 
direct  that  sdecified  changes  be  made, 
as  follows: 


1.175  is  amended  by 
paragraph  (e)  to  read  as 


§  1 .1 75    Reisj  ue  oath  or  declaration. 

***** 

(e)  The  fill  ig  ef  any  continuing 
reissue  appli  :ation  which  does  not 
replace  its  pa  rent  reissue  application 
must  include  an  oath  or  declaration 
which,  purst  ant  to  paragraph  (a)(1)  of 
this  section,  dentifies  at  least  one  error 
in  the  original  patent  which  has  not 
been  corrected  by  the  parent  reissue 
application  a  r  an  earlier  reissue 
application. .  Ul  other  requirements 
relating  to  aq  oath  or  declaration  must 
also  be  met. 

37.  Sectioil  1.178  is  amended  by 
revising  para  >raph  (a)  to  read  as  follows: 

§  1 .178    Origii  lal  patent;  continuing  duty  of 
applicant 

(a)  The  application 
patent  shall 
surrender 
shall  take 
patent.  Until 
granted,  the 
in  effect. 


thjt 
eff  set 


for  reissue  of  a 
4onstitute  an  offer  to 

patent,  and  the  siurender 
upon  reissue  of  the 
a  reissue  application  is 
(iriginal  patent  shall  remain 


§  1 .1 79    [Removed  and  Reserved]. 

1.179  is  removed  and 


39.  Section  1.182  is  revised  to  read  as 
follows: 

§  1 .1 82    Questions  not  specifically 
provided  for. 

All  situations  not  specifically 
provided  for  in  the  regulations  of  this 
part  will  be  decided  in  accordance  with 
the  merits  of  each  situation  by  or  under 
the  authority  of  the  Director,  subject  to 
such  other  requirements  as  may  be 
imposed,  and  such  decision  will  be 
communicated  to  the  interested  parties 
in  writing.  Any  petition  seeking  a 
decision  under  this  section  must  be 
accompanied  by  the  petition  fee  set 
forth  in  §1.17(^. 

40.  Section  1.183  is  revised  to  read  as 
follows: 

§  1 . 1 83    Suspension  of  rules. 

In  an  extraordinary  situation,  when 
justice  requires,  any  requirement  of  the 
regulations  in  this  part  which  is  not  a 
requirement  of  the  statutes  may  be 
suspended  or  waived  by  the  Director  or 
the  Director's  designee,  sua  sponte,  or 
on  petition  of  the  interested  party, 
subject  to  such  other  requirements  as 
may  be  imposed.  Any  petition  under 
this  section  must  be  accompanied  by  the 
petition  fee  set  forth  in  §  1.17(f). 

41.  Section  1.213  is  revised  to  read  as 
follows: 

§  1.213    Nonpublication  request;  rescission 
of  a  nonpublication  request;  notice  of 
subsequent  foreign  filing. 

(a)  Nonpublication  request  and 
certification.  If  the  invention  disclosed 
in  an  application  has  not  been  and,  will 
not  be  the  subject  of  an  application  filed 
in  another  country,  or  imder  a 
multilateral  international  agreement, 
that  requires  publication  of  applications 
eighteen  months  after  filing,  the 
application  will  not  be  published  under 
35  U.S.C.  122(b)  and  §  1.211  provided 
that: 

(1)  A  request  (nonpublication  request) 
is  submitted  with  the  application  upon 
filing; 

(2)  The  request  states  in  a 
conspicuous  manner  that  the 
application  is  not  to  be  published  under 
35'U.S.C.  122(b); 

(3)  The  request  contains  a  certification 
that  the  invention  disclosed  in  the 
application  has  not  been  and  will  not  be 
the  subject  of  an  application  filed  in 
another  country,  or  under  a  multilateral 
international  agreement,  that  requires 
publication  of  applications  at  eighteen 
months  after  filing;  and 

(4)  The  request  is  signed  in 
compliance  with  §  1.33(b).  The 
certification  under  35  U.S.C. 
122(b)(2)(B)(i)  and  paragraph  (a)(3)  of 
this  section  is  not  appropriate  imless  the 
person  signing  the  request  has  made  am 
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actual  inquiry  consistent  with  the 
requirements  of  §  10.18(b)  of  this 
chapter  with  respect  to  the  application 
to  which  the  request  and  certification 
pertains  to  detennine  that: 

(i)  The  application  has  not  been  the 
subject  of  an  application  filed  in  another 
country,  or  under  a  multilateral 
international  agreement,  that  requires 
publication  of  applications  at  eighteen 
months  after  filing;  and 

(ii)  The  applicant's  intent  at  the  time 
the  nonpublication  request  is  being  filed 
is  that  the  application  will  not  be  the 
subject  of  an  application  filed  in  another 
country,  or  under  a  multilateral 
international  agreement,  that  requires 
publication  of  applications  at  eighteen 
months  after  filing. 

(b)  Rescission  of  a  nonpublication 
request.  The  applicant  may  rescind  a 
previously  filed  nonpublication  re<)uest 
at  any  time.  The  mere  filing  of  a  request 
under  35  U.S.C.  122{b){2)(B)(ii)  and  this 
paragraph  to  rescind  a  previously  filed 
nonpublication  request  does  not  comply 
with  the  notice  requirement  of  35  U.S.C. 
122{b)(2){B)(iii)  and  paragraph  (c)  of  this 
section.  The  provisions  of  §  1.8  do  not 
apply  in  determining  whether  such  an 
application  has  been  filed  before  filing 

a  request  under  this  paragraph  to 
rescind  a  previously  filed 
nonpublication  request.  A  request  to 
rescind  a  nonpublication  request  under 
paragraph  (a)  of  this  section  must: 

(1)  Identify  the  application  to  which 
it  is  directed; 

(2)  State  in  a  conspicuous  manner  that 
the  request  that  the  application  is  not  to 
be  published  under  35  U.S.C.  122(b)  is 
rescinded;  and 

(3)  Be  signed  in  compliance  with     • 

§  1.33(b).  A  request  under  paragraph  (b) 
of  this  section  to  rescind  a 
nonpublication  request  is  not 
appropriate  unless  the  person  signing 
the  request  has  mane  an  inquiry 
consistent  with  the  requirements  of 
§  10.18(b)  of  this  dhapter  and 
determined  that  a  iHjnpublication 
request  imder  paragraph  (a)  of  this 
section  was  previously  filed  in  the 
application  in  which  the  request  to 
rescind  a  nonpublication  request  is 
directed. 

(c)  Notification  of  subsequent  foreign 
filing.  An  applicant  who  has  submitted 
a  nonpublication  request  under  35 
U.S.C.  122(b)(2)(B)(i)  and  paragraph  (a) 
of  this  section,  but  before  filing  a 
request  under  35  U.S.C.  122(b)(2)(B){ii) 
and  paragraph  (b)  of  this  section  to 
rescind  the  previously  filed 
nonpublication  request,  files  an 
application  directed  to  the  invention 
disclosed  in  the  application  in  which 
the  nonpublication  request  was 
submitted  in  another  country,  or  imder 


a  multilateral  international  agreement, 
that  requires  publication  of  applications 
eighteen  months  after  filing,  must  notify 
the  Office  of  such  filing  within  forty-five 
days  after  the  date  of  the  filing  in 
another  country,  or  under  a  multilateral 
international  agreement.  The  provisions 
of  §  1.8  do  not  apply  in  determining 
whether  such  an  application  has  been 
filed  before  filing  a  request  under 
paragraph  (b)  of  this  section  to  rescind 
a  previously  filed  nonpublication 
request.  The  mere  filing  of  a  request 
under  35  U.S.C.  122(b)(2)(B)(ii)  and 
paragraph  (b)  of  this  section  to  rescind 
a  previously  filed  nonpublication 
request  does  not  comply  with  the  notice 
requirement  of  35  U.S.C. 
122(b)(2)(B)(iii)  and  this  paragraph.  The 
failure  to  timely  notify  the  Office  of  the 
filing  in  another  country,  or  under  a 
multilateral  international  agreement, 
shall  result  in  abandonment  of  the 
application  in  which  the  nonpublication 
request  was  submitted  (35'U.S.C. 
122(b)(2)(B)(iii)). 

-(d)  Publication  after  rescission  or 
notice  of  foreign  filing.  If  an  applicant 
who  has  submitted  a  nonpublication 
request  under  35  U.S.C.  122(b)(2){B){i) 
and  paragraph  (a)  of  this  section, 
subsequently  files  a  request  under  35 
U.S.C.  122(b)(2)(B)(ii)  and  paragraph  (b) 
of  this  section  to  rescind  the 
nonpublication  request  or  files  a  notice 
of  a  filing  in  another  country,  or  imder 
a  multilateral  international  agreement, 
under  35  U.S.C.  122(b)(2)(B)(iii)  and 
paragraph  (c)  of  this  section,  the 
application  shall  be  published  as  soon 
as  is  practical  after  the  expiration  of  a 
period  of  eighteen  months  from  the 
earliest  filing  date  for  which  a  benefit  is 
sought  under  title  35,  United  States 
Code  (35  U.S.C.  122(b){2)(B){iv)). 

42.  Section  1.215  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  1 .215    Patent  application  publication. 

(a)  The  publication  of  an  application 
under  35  U.S.C.  122(b)  shall  include  a 
patent  application  publication.  The  date 
of  publication  shall  be  indicated  on  the 
patent  application  publication.  The 
patent  application  publication  will  be 
based  upon  the  application  papers 
deposited  on  the  filing  date  of  the 
application,  as  well  as  the  executed  oath 
or  declaration  submitted  to  complete  the 
application,  any  application  papers  or 
drawings  submitted  in  reply  to  a 
preexamination  notice  requiring  a  title 
and  abstract  in  compliance  with  §  1.72, 
application  papers  in  compliance  with 
§  1.52,  drawings  in  compliance  with 
§  1.84,  or  a  sequence  listing  in 
compliance  with  §§1.821  through 
1.825,  and  any  replacement  drawings 


ipOS€ 

received  with  the  processing  fee  set 
forth  in  §  1.17(i)  within  the  period  set 
forth  in  paragraph  (c)  of  this  section, 
except  as  otherwise  provided  in  this 
section.  The  patent  application 
publication  will  not  include  any 
amendments,  including  preliminary 
amendments,  unless  applicant  supplies 
a  copy  of  the  application  containing  the 
amendment  piu-suant  to  paragraph  (c)  of 
this  section. 
***** 

(c)  At  applicant's  option,  the  patent 
application  publication  will  be  based 
upon  the  copy  of  the  application 
(specification,  drawings,  and  oath  or 
declaration)  as  amended  during 
examination,  provided  that  applicant 
supplies  such  a  copy  in  compliance 
with  the  Office  electronic  filing  system 
requirements  within  one  month  of  the 
mailing  date  of  the  first  Office 
commimication  that  includes  a 
confirmation  number  for  the 
application,  or  within  fourteen  months 
of  the  earliest  filing  date  for  which  a 
benefit  is  sought  under  title  35,  United 
States  Code,  whichever  is  later. 
***** 

43.  Section  1.291  is  revised  to  read  as 
follows: 

§  1 .291    Protests  by  ttie  public  against 
pending  applications. 

(a)  A  protest  may  be  filed  by  a 
member  of  the  public  against  a  pending 
application,  and  will  be  matched  with 
the  application  file  if  it  adequately 
identifies  the  patent  application  to  the 
extent  that  the  Office  can  timely  match 
it.  A  protest  which  does  not  adequately 
identify  a  pending  patent  application 
will  not  be  considered  by  the  Office 
other  than  to  return  it  to  the  protestor. 

(b)  Where  the  protest  adequately 
identifies  the  patent  application  to  the 
extent  that  the  Office  can  timely  match 
it  with  an  application,  the  protest  will 
be  entered  into  the  record  of  the  • 
application  if  it: 

(1)  Is  submitted: 

(i)  Prior  to  the  date  the  application 
was  published  under  §  1.211,  or  the 
notice  of  allowance  under  §1.311  was 
mailed,  whichever  occurs  first;  or 

(ii)  At  any  time  if  it  is  accompanied 
by  the  written  consent  of  the  applicant 
to  the  filing  of  the  protest  being 
submitted; 

(2)  Is  served  upon  the  applicant  in 
accordance  with  §  1.248,  or  filed  with 
the  Office  in  duplicate  in  the  event 
service  is  not  possible;  and 

(3)  Includes  a  statement  identifying 
the  real  party  in  interest  on  whose 
behalf  the  protest  is  being  filed  to  the 
extent  necessary  for  determination  of 
whether  a  party  who  may  file  a 
subsequent  protest  is  in  privity  with  the 
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identified  real  party  in  interest.  Where 
anon)rmity  of  the  real  party  in  interest 
is  desired,  the  protestor  may  provide,  in 
place  of  the  statement  identifying  the 
real  party  in  interest,  a  substitute 
statement  that  the  protest  is,  to  the  best 
of  the  knowledge  of  the  submitting 
party,  the  first  protest  being  submitted 
by  the  real  party  in  interest.  The 
substitute  statement  must  be 
accompanied  by  a  processing  fee  under 
§1.17(i). 

(c)  Where  the  protest  is  entered  into 
the  record  of  the  application,  the  items 
of  infmrnation  submitted  with  the 
protest,  and  the  argument  directed 
toward  such  items,  will  be  considered 
by  the  examiner,  if  the  protest  includes: 

(1)  A  listing  of  the  patents, 
publications,  or  other  information  relied 
upon; 

(2)  A  concise  explanation  of  the 
relevance  of  each  item  listed  pursuant  to 
paragraph  (c)(1); 

(3)  A  copy  of  each  listed  patent, 
publication,  or  other  item  of  information 
in  written  form,  or  at  least  the  pertinent 
portions  thereof; 

(4)  An  English  language  translation  of 
all  the  necessary  and  pertinent  parts  of 
any  non-English  language  patent, 
publication,  or  other  item  of  information 
relied  upon;  and 

(5)  If  a  second  or  subsequent  protest 
by  the  same  party,  an  explanation  why 
the  additional  art  issues  are  significantly 
different  and  why  they  were  not  earlier 
presented. 

(d)  A  member  of  the  public  filing  a 
protest  in  an  application  under  this 
section  will  not  receive  any 
communication  from  the  Office  relating 
to  the  protest,  other  than  the  return  of 

a  self-addressed  postcard  which  the 
member  of  the  public  may'iiiclude  with 
the  protest  in  order  to  receive  an 
acknowledgment  by  the  Office  that  the 
protest  has  been  received.  The  limited 
involvement  of  the  member  of  the 
public  filing  a  protest  pursuant  to  this 
section  ends  with  the  filing  of  the 
protest,  and  no  further  submission  on 
behalf  of  the  protestor  will  be 
considered,  unless  the  submission  is 
accompanied  by  an  explanation 
pursuant  to  paragraph  (c)(5)  of  this 
section. 

(e)  Where  a  protest  raising  inequitable 
conduct  issues  satisfies  the  provisions 
of  this  section  for  entry,  it  will  be 
entered  into  the  application  file, 
generally  without  comment  on  the 
inequitable  conduct  issues  raised  in  it. 

(f)  In  the  absence  of  a  request  by  the 
Office,  an  applicant  has  no  duty  to,  and 
need  not,  reply  to  a  protest. 

(g)  In  order  for  a  protest  submitted 
after  the  application  publication  date  to 
be  accepted,  the  protest  must  be 


accompanied  by  the  written  consent  of 
the  applicant  to  the  filing  of  the  protest 
being  submit  ed. 

44.  Sectioq  1.295  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 .295    Revk  w  of  decision  finally  refusing 
to  publish  a  si  itutory  invention  registration. 

(a)  Any  rec  uester  who  is  dissatisfied 
with  the  fina  refusal  to  publish  a 
statutory  inv(  intion  registration  for 
reasons  othei  than  compliance  with  35 
U.S.C.  112  miy  obtain  review  of  the 
refusal  to  pul  lish  the  statutory 
invention  re§  istration  by  filing  a 
petition  to  th  3  Director  accompanied  by 
the  fee  set  foith  in  §  1.17(g)  within  one 
month  or  sue  i  other  time  as  is  set  in  the 
decision  refu  iing  publication.  Any  such 
petition  shou  d  comply  with  the 
requirements  of  §  1.181(b).  The  petition 
may  include  i  request  that  the  petition 
fee  be  refund  ;d  if  the  final  refusal  to 
publish  a  stal  utory  invention 
registration  f(  ir  reasons  other  than 
compliance  V  rith  35  U.S.C.  112  is 
determined  t(  >  result  from  an  error  by   • 
the  Patent  anil  Trademark  Office. 


45.  Section 
follows: 


§1.296 

publication  of 
registration. 

A  request 
registration, 
be  withdraw!  i 
the  notice  of 
statutory 
pursuant  to  § 
to  withdraw 
of  a  statutory 
request  to 
request  for  a 
in  excess  of 
and  a  handli: 
will  be  retai 
withdraw  the 
a  statutory 
on  or  after 
of  intent  to 
§  1.294(c) 
petition 
forth  in  §1.1 

46.  Section 
revising 


With(  rawal  of  request  for 
statutory  invention 


ths 


1.296  is  revised  to  read  as 


f  )r  a  statutory  invention 
nrhich  has  been  filed,  may 
prior  to  the  date  on  which 
he  intent  to  publish  a 
invf  ntion  registration  issued 
1.294(c)  by  filing  a  request 
he  request  for  publication 
invention  registration.  The 
withdraw  may  also  include  a 
efund  of  any  amount  paid 
application  filing  fee 
fee  of  $130.00  which 
Any  request  to 
request  for  publication  of 
indention  registration  filed 

date  on  which  the  notice 
pjiblish  issued  pursuant  to 
mil  St  be  in  the  form  of  a 
acco:  npanied  by  the  fee  set 

:'(g). 

1.311  is  amended  by 
paragraph  (b)  to  read  as  follows: 


tie  I 

iig: 
nsd. 


§1.311    Notic » of  allowance 


(b)  An  autt  orization  to  charge  the 
issue  fee  or  o  her  post-allowance  fees  set 
1  to  a  deposit  account  may 
individual  application 
only  after  niakling  of  the  notice  of 
allowance.  The  submission  of  either  of 

after  the  mailing  of  a 
notic&  of  alldMrance  will  operate  as  a 
request  to  ch  irge  the  correct  issue  fee  or 


any  publication  fee  due  to  any  deposit 
account  identified  in  a  previously  filed 
authorization  to  charge  such  fees: 

(1)  An  incorrect  issue  fee  or 
publication  fee;  or 

(2)  A  fee  transmittal  form  (or  letter) 
for  payment  of  issue  fee  or  publication 
fee. 

47.  Section  1.324  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  1 .324    Correction  of  inventorship  in 
patent,  pursuant  to  35  U.S.C.  256. 

(a)  Whenever  through  error  a  person 
is  named  in  an  issued  patent  as  the; 
inventor,  or  through  error  an  inventor  is 
not  named  in  an  issued  patent  and  such 
error  arose  without  any  deceptive 
intention  on  his  or  her  palt,  the 
Director,  pursuant  to  35  U.S.C.  256, 
may,  on  application  of  all  the  parties 
£md  assignees,  or  on  order  of  a  court 
before  which  such  matter  is  called  in 
question,  issue  a  certificate  naming  only 
the  actual  inventor  or  inventors.  A 
request  to  correct  inventorship  of  a 
patent  involved  in  an  interference  must 
comply  with  the  requirements  of  this 
section  and  must  be  accompanied  by  a 
motion  under  §  1.634. 

(b)  Any  request  to  correct  < 
inventorship  of  a  patent  pursuant  to 
paragraph  (a)  of  this  section  must  be 
accompanied  by: 
***** 

48.  Section  1.377  is  amended  by 
revising  piaragraph  (b)  to  read  as  follows: 

§  1 .377    Review  of  decision  refusing  to 
accept  and  record  payment  of  a 
maintenance  fee  filed  prior  to  expiration  of 
patent. 

***** 

(b)  Any  petition  under  this  section 
must  be  filed  within  2  months  of  the 
action  complained  of,  or  within  such 
other  time  as  may  be  set  in  the  action 
complained  of,  and  must  be 
accompanied  by  the  fee  set  forth  in 
§  1.17(g).  The  petition  may  include  a 
request  that  the  petition  fee  be  refunded 
if  the  refusal  to  accept  and  record  the 
maintenance  fee  is  determined  to  result 
ft-om  an  error  by  the  Patent  and 
Trademark  Office. 
***** 

49.  Section  1.378  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 .378    Acceptance  of  delayed  payment  of 
maintenance  fee  in  expired  patent  to ' 
reinstate  patent. 

***** 

(e)  Reconsideration  of  a  decision 
refusing  to  accept  a  maintenance  fee 
upon  petition  filed  pursuant  to 
paragraph  (a)  of  this  section  may  be 
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obtained  by  filing  a  petition  for 
reconsideration  within  two  months  of, 
or  such  other  time  as^et  in,  the  decision 
refusing  to  accept  the  delayed  payment 
of  the  maintenance  fee.  Any  such 
petition  for  reconsideration  must  be 
accompanied  by  the  petition  fee  set 
forth  in  §  1.17(0.  After  decision  on  the 
petition  for  reconsideration,  no  further 
reconsidoation  or  review  of  the  matter 
will  be  undertaken  by  the  Director.  If 
the  delayed  pajrment  of  the  maintenance 
fee  is  not  accepted,  the  maintenance  fee 
and  the  surcharge  set  forth  in  §  1.20(i) 
will  be  refunded  following  the  decision 
on  the  petition  for  reconsideration,  or 
after  the  expiration  of  the  time  for  filing 
such  a  petition  for  reconsideration,  if 
none  is  filed.  Any  petition  fee  under 
this  section  will  not  be  refunded  unless 
the  refusal  to  accept  and  record  the 
maintenance  fee  is  determined  to  result 
from  an  error  by  the  Patent  and 
Trademaiic  Office. 

50.  Section  1.502  is  revised  to  read  as 
follows: 

§  1 .502    Processing  of  prior  art  citations 
during  an  ex  parte  reexamination 
proceeding. 

Citations  by  the  patent  owner  under 
§  1.555  and  by  an  ex  parte 
reexamination  requester  under  either 
§  1.510  or  §  1.535  will  be  entered  in  the 
reexamination  file  during  a 
reexamination  proceeding.  The  entry  in 
the  patent  file  of  citations  submitted 
after  the  date  of  an  order  to  reexamine 
pursuant  to  §  1.525  by  persons  other 
than  the  patent  owner,  or  an  ex  parte 
reexamination  requester  under  either 
§  1.510  or  §  1.535,  will  be  delayed  until 
the  reexamination  proceeding  has  been 
terminated  by  the  issuance  and 
publication  of  a  reexamination 
certificate.  See  §1.902  for  processing  of 
prior  art  citations  in  patent  and 
reexamination  files  during  an  inter 
partes  reexamination  proceeding  filed 
under  §1.913. 

51.  Section  1.530  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§  1 .530    Statement  by  patent  owner  in  ex 
parte  reexamination;  amendment  by  patent 
owner  in  ex  parte  or  inter  partes 
reexamination;  inventorsliip  change  in  ex 
parte  or  inter  partes  reexamination. 
***** 

(k)  Amendments  not  effective  until 
certificate.  Although  the  Office  actions 
will  treat  proposed  amendments  as 
though  they  have  been  entered,  the 
proposed  amendments  will  not  be 
effective  until  the  reexamination 
certificate  is  issued  and  published. 
***** 

52.  Section  1-550  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 


f  1.550    Conduct  of  ex /MTte  reexamination 
proceedings. 

***** 

(c)  The  time  for  taking  any  action  by 
a  patent  owner  in  an  ex  parte 
reexamination  proceeding  will  be 
extended  only  for  sufficient  cause  and 
for  a  reasonable  time  specified.  Any 
request  for  such  extension  must  be  filed 
on  or  before  the  day  on  which  action  by 
the  patent  owner  is  due,  but  in  no  case 
will  the  mere  filing  of  a  request  effect 
any  extension.  Any  request  for  such 
extension  must  be  accompanied  by  the 
petition  fee  set  forth  in  §  1.17(g).  See 

%  1.304(a)  for  extensions  of  time  for 
filing  a  notice  of  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  for  commencing  a  civil  action. 

(d)  If  the  patent  owner  fails  to  file  a 
timely  and  appropriate  response  to  any 
Office  action  or  any  written  statement  of 
an  interview  required  under  §  1.560(b), 
the  prosecution  in  the  ex  parte 
reexamination  proceeding  will  be 
concluded,  and  the  Director  will 
proceed  to  issue  and  publish  a 
certificate  terminating  the 
reexamination  proceeding  under  §  1.570 
in  accordance  with  the  last  action  of  the 
Office. 
***** 

53.  Section  1.570  is  amended  by 
revising  its  heading  and  paragraphs  (a), 
(b)  and  (d)  to  read  as  follows: 

§  1 .570    Issuance  and  publication  of  ex 
parte  reexamination  certificafte  terminates 
ex  parte  reexamination  proceeding. 

(a)  To  terminate  an  ex  parte 
reexamination  proceeding,  the  Director 
will  issue  and  publish  an  ex  parte 
reexamination  certificate  in  accordance 
with  35  U.S.C.  307  setting  forth  the 
results  of  the  ex  parte  reexamination 
proceeding  and  the  content  of  the  patent 
following  the  ex  parte  reexamination 
proceeding. 

(b)  An  ex  parte  reexamination 
certificate  will  be  issued  and  published 
in  each  patent  in  which  an  ex  porfe 
reexamination  proceeding  has  been 
ordered  under  §  1.525  and  has  not  been 
merged  with  any  inter  partes 
reexamination  proceeding  pursuant  to 
§  1.989(a).  Any  statutory  disclaimer 
filed  by  the  patent  owner  will  be  made 
part  of  the  ex  parte  reexamination 
certificate. 
***** 

(d)  If  an  ex  parte  reexamination 
certificate  has  been  issued  and 
published  which  cancels  all  of  the 
claims  of  the  patent,  no  further  Office 
proceedings  will  be  conducted  with  that 
patent  or  any  reissue  applications  or  any 
reexamination  requests  relating  thereto. 


54.  Section  1.644  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

f  1.644    PMMons  in  intefferencM. 

•  •        *        *        • 

(e)  Any  petition  imder  paragraph  (a) 
of  this  section  shall  be  accompanied  by 
the  petition  fee  set  forth  in  §  1.17(f). 

(f)  Any  request  for  reconsideration  of 
a  decision  by  the  Director  shall  be  filed 
within  14  days  of  the  decision  of  the 
Director  and  must  be  accompanied  by 
the  fee  set  forth  in  §  1 .1 7(f).  No 
opposition  to  a  request  for 
reconsideration  shall  be  filed  unless 
requested  by  the  Director.  The  decision 
will  not  ordinarily  be  modified  unless 
such  an  opposition  has  been  requested 
by  the  Director. 
***** 

55.  Section  1.666  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S  1.666    Filing  of  interference  settlement 
agreements. 

*  *        *         *        * 

(b)  If  any  party  filing  the  agreement  or 
understanding  imder  paragraph  (a)  of 
this  section  so  requests,  the  copy  will  be 
kept  separate  from  the  file  of  the 
interference,  and  made  available  only  to 
Government  agencies  on  written 
request,  or  to  any  person  upon  petition 
accompanied  by  the  fee  set  forth  in 

§  1.17(f)  and  on  a  showing  of  good 
cause. 

(c)  Failure  to  file  the  copy  of  the 
agreement  or  understanding  under 
paragraph  (a)  of  this  section  will  render 
permanently  unenforceable  such 
agreement  or  understanding  and  any 
patent  of  the  parties  involved  in  the 
interference  or  any  patent  subsequently 
issued  on  any  application  of  the  parties 
so  involved.  The  Director  may,  however, 
upon  petition  accompanied  by  the  fee 
set  forth  in  §  1.17(f)  and  on  a  showing 
of  good  cause  for  failure  to  file  within 
the  time  prescribed,  permit  the  filing  of 
the  agreement  or  understanding  during 
the  six-month  period  subsequent  to  the 
termination  of  the  interference  as  . 
between  the  parties  to  the  agreement  or 
understanding. 

56.  Section  1.704  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows. 

S  1.704    Reduction  of  period  of  adjustment 
of  patent  term. 

**•**- 

(d)  A  paper  containing  only  an 
information  disclosure  statement  in 
compliance  with  §§  1.97  and  1.98  will 
not  be  considered  a  failure  to  engage  in 
reasonable  efforts  to  conclude 
prosecution  (processing  or  examination) 
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of  the  application  under  paragraphs 
(c)(6).  (c)(8).  (c)(9),  or  (c)(10)  of  this 
section  if  it  is  accompanied  by  a 
statement  that  each  item  of  information 
contained  in  the  information  disclosure 
statement  was  first  cited  in  any 
communication  from  a  foreign  patent 
office  in  a  counterpart  application  and 
that  this  communication  was  not 
received  by  any  individual  designated 
in  §  1.56(c)  more  than  thirty  days  prior 
to  the  filing  of  the  information 
disclosure  statement.  This  thirty-day 
period  is  not  extendable. 
***** 

57.  Section  1.705  is.  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 .705    Patent  term  adjustment 
determination. 


(d)  If  there  is  a  revision  to  the  patent 
term  adjustment  indicated  in  the  notice 
of  allowance,  the  patent  will  indicate 
the  revised  patent  term  adjustment.  If 
the  patent  indicates  a  revised  patent 
term  adjustment,  any  request  for 
reconsideration  of  the  patent  term 
adjustment  indicated  in  the  patent  must 
be  filed  within  thirty  days  of  the  date 
the  patent  issued  and  must  comply  with 
the  requirements  of  paragraphs  (b)(1) 
and  (b)(2)  of  this  section.  Any  request 
for  reconsideration  under  this  section 
that  raises  issues  that  were  raised,  or 
could  have  been  raised,  in  an 
application  for  patent  term  adjustment 
under  paragraph  (b)  of  this  section  may 
be  dismissed  as  untimely. 
*        *  -     *        *        * 

58.  Section  1.741  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 .741    Complete  application  given  a  filing 
date;  petition  procedure. 


(b)  If  an  application  for  extension  of 
patent  term  is  incomplete  under  this 
section,  the  Office  will  so  notify  the 
applicant.  If  applicant  requests  review 
of  a  notice  that  an  application  is 
incomplete,  or  review  of  the  filing  date 
accorded  an  application  under  this 
section,  applicant  must  file  a  petition 
pursuant  to  this  paragraph  accompanied 
by  the  fee  set  forth  in  §  1.17(f)  within 
two  months  of  the  mail  date  of  the 
notice  that  the  application  is 
incomplete,  or  the  notice  according  the 
filing  date  complained  of.  Unless  the 
notice  indicates  otherwise,  this  time 
period  may  be  extended  under  the 
provisions  of  §  1.136. 

59.  Section  1.9024s  revised  to  read  as 
follows: 


§  1 .902    Proc^sing  of  prior  art  citations 
during  an  intet  partes  reexamination 
proceeding. 

Citations  b] '  the  patent  owner  in 
accordance  w  ith  §  1.933  and  by  an  inter 
partes  reexan  ination  third  party 
requester  unc  er  §  1.915  or  §  1.948  will 
be  entered  in  the  inter  partes 
reexaminatio]  i  file.  The  entry  in  the 
patent  file  of  jther  citations  submitted 
after  the  date  of  an  order  for 
reexaminatio]  i  pursuant  to  §  1.931  by 
persons  othei  than  the  patent  owner,  or 
the  third  party  requester  under  either 
§  1.915  or  §  1|948,  will  be  delayed  until 
the  inter  partes  reexamination 
proceeding  his  been  terminated  by  the 
issuance  and  publication  of  a 
reexaminatio]  i  certificate.  See  §  1.502  for 
processing  of  prior  art  citations  in 
patent  and  re  examination  files  during 
an  ex  parte  re  examination  proceeding 
filed  under  §1.510. 

60.  Section  1.953  is  amended  by 
revising  para|  raph  (c)  to  read  as  follows: 

§  1 .953    Examiner's  Right  of  Appeal  Notice 
in  inter  parfes  reexamination. 
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,  which  comprises  a 
setting  forth  each  ground 
or  final  decision 
(i^tentability  including  each 

not  to  make  a  proposed  - 
i  dentification  of  the  status 
and  the  reasons  for 

to  patentability  and/ 
of  rejection  for  each 

can  be  made  in 
Right  of  Appeal  Notice. 
I  ^^ppeal  Notice  shall  set  a 
period  for  either  party 
notice  of  appeal  is  filed, 
the  inter  partes 
proceeding  will  be 
the  Director  will 
and  publish  a 
§  1.997  in  accordance 
of  Appeal  Notice. 

ing  immediately 
956  is  revised  to  read  as 


aitd 
isjue 


OF  TIME.  CONCLUDING 
PROSECUTION, 
0NS  TO  REVIVE  IN 

REEXAMINATION 


1.956  is  revised  to  read  as 


§  1 .956    Pater*  owner  extensions  of  time  in 
infer  partes  ret  txamination. 

The  time  fc  r  taking  any  action  by  a 
patent  owner  in  an  inter  partes 
reexaminatio  i  proceeding  will  be 
extended  only  for  sufficient  cause  and 
for  a  reasona  ile  time  specified.  Any 
request  for  su  ch  extension  must  be  filed 


on  or  before  the  day  on  which  action  by 
the  patent  owner  is  due,  but  in  no  case 
will  the  mere  filing  of  a  request  effect 
any  extension.  Any  request  for  such 
extension  must  be  accompanied  by  the 
petition  fee  set  forth  in  §  1.17(g).  See 
§  1.304(a)  for  extensions  of  time  for 
filing  a  notice  of  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 

63.  Section  1.957  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 .957    Failure  to  file  a  timely,  appropriate 
or  complete  response  or  comment  in  inter 
parfes  reexamination. 

***** 

(b)  If  no  claims  are  found  patentable, 
and  the  patent  owner  fails  to  file  a 
timely  and  appropriate  response  in  an 
inter  partes  reexamination  proceeding, 
the  prosecution  in  the  reexamination 
proceeding  will  be  concluded  and  the 
Director  will  proceed  to  issue  and 
publish  a  certificate  terminating  the 
reexamination  proceeding  under  §  1.997 
in  accordance  with  the  last  action  of  the 
Office. 
*        *        *        -k        * 

64.  Section  1.958  is  amended  by 
revising  its  heading  to  read  as  follows: 

§  1 .958    Petition  to  revive  infer  partes 
reexamination  prosecution  concluded  for 
lack  of  patent  owner  response. 

***** 

65.  Section  1.979  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  1 .979    Action  following  decision  by  the 
Board  of  Patent  Appeals  and  Interferences 
or  dismissal  of  appeal  in  inter  partes 
reexamination. 

***** 

(f)  An  appeal  by  a  third  party 
requester  is  considered  terminated  by 
the  dismissal  of  the  third  party 
requester's  appeal,  the  failure  of  the 
third  party  requester  to  timely  request 
rehearing  under  §  1.979(a)  or  (c),  or  a 
final  decision  under  §  1.979(e).  The  date 
of  such  termination  is  the  date  on  which 
the  appeal  is  dismissed,  the  date  on 
which  the  time  for  rehearing  expires,  or 
the  date  on  which  the  decision  of  the 
Board  of  Patent  Appeals  and 
Interferences  is  final.  An  appeal  by  the 
patent  owner  is  considered  terminated 
by  the  dismissal  of  the  patent  owner's 
appeal,  the  failure  of  the  patent  owner 
to  timely  request  rehearing  under 
§  1.979(a)  or  (c).  or  the  failure  of  the 
patent  owner  to  timely  file  an  appeal  to 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  under  §  1.983.  The  date 
of  such  termination  is  the  date  on  which 
the  appeal  is  dismissed,  the  date  on 
which  the  time  for  rehearing  expires,  or 
the  date  on  which  the  time  for  the 
patent  owner's  appeal  to  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
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expires.  If  an  appeal  to  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit  has 
been  filed,  the  patent  owner's  appeal  is 
considered  terminated  when  the 
mandate  is  issued  by  the  Court.  Upon 
termination  of  an  appeal,  if  no  other 
appeal  is  present,  the  prosecution  in  the 
reexamination  proceeding  will  be 
concluded  and  the  Director  will  issue 
and  publish  a  certificate  under  §  1.997 
terminating  the  reexamination" 
proceeding. 
***** 

66.  Section  1.997  is  amended  by 
revising  its  heading  and  paragraphs  (a), 
(b),  and  (d)  to  read  as  follows: 

§  1 .997    Issuance  and  pablicatioitof  inter 
partes  reexamination  certificate  terminates 
inter  partes  reexamination  proceeding. 

(a)  To  terminate  an  inter  partes 
reexamination  proceeding,  the  Director 
will  issue  and  publish  an  inter  partes 
reexamination  certificate  in  accordance 
with  35  U.S.C.  316  setting  forth  the 
results  of  the  inter  partes  reexamination 
proceeding  and  the  content  of  the  patent 
following  the  inter  partes  reexamination 
proceeding. 

(b)  A  certificate  will  be  issued  and 
published  in  each  patent  in  which  an 
inter  partes  reexamination  proceeding 
has  been  ordered  under  §  1.931.  Any 
statutory  disclaimer  filed  by  the  patent 
owner  will  be  made  part  of  the 
certificate. 
***** 

(d)  If  a  certificate  has  been  issued  and 
published  which  cancels  all  of  the 
claims  of  the  patent,  no  further  Office 
proceedings  will  be  conducted  with  that 
patent  or  any  reissue  applications  or  any 
reexamination  requests  relating  thereto. 


PART  5— SECRECY  OF  CERTAIN 
INVENTIONS  AND  UCENSES  TO 
EXPORT  AND  RLE  APPUCATIONS  IN 
FOREIGN  COUNTRIES 

67.  The  authority  citation  for  37  CFR 
part  5  continues  to  read  as  follows: 

Authority:  35  U.S.C.  2(b)(2),  41, 181-188, 
as  amended  by  the  Patent  Law  Foreign  Filing 
Amendments  Act  of  1988,  Pub.  L.  100-418, 
102  Stat.  1567;  the  Arms  Export  Control  Act, 
as  amended,  22  U.S.C.  2751  et  seq.;  the 
Atomic  Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2011  et  seq.;  the  Nuclear  Non- 
Proliferation  Act  of  1978,  22  U.S.C.  3201  et 
seq.;  and  the  delegations  in  the  regulations 
under  these  Acts  to  the  Director  (15  CFR 
370.10(j),  22  CFR  125.04,  and  10  CFR  810.7). 

68.  Section  5.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§5.12    Petition  for  license. 

***** 

(b)  A  petition  for  license  must  include 
the  fee  set  forth  in  §  1.17(g)  of  this 
chapter,  the  petitioner's  address,  and 
full  instructions  for  delivery  of  the 
requested  license  when  it  is  to  be 
delivered  to  other  than  the  petitioner. 
The  petition  should  be  presented  in 
letter  form. 

69.  Section  5.15  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§5.15    Scope  of  license. 

***** 

(c)  A  license  granted  under  §  5.12(b) 
pursuant  to  §5.13  or  §5.14  shall  have 
the  scope  indicated  in  paragraph  (a)  of 
this  section,  if  it  is  so  specified  in  the 
license.  A  petition,  accompanied  by  the 
required  fee  {§  1.17(g)),  may  also  be  filed 
to  change  a  license  having  the  scope 
indicated  in  paragraph  (b)  of  this  section 
to  a  license  having  the  scope  indicated 


in  paragraph  (a)  of  this  section.  No  such 
petition  will  be  granted  if  the  copy  of 
the  material  filed  pursuant  to  §  5.13  or 
any  corresponding  United  States 
application  was  required  to  be  made 
available  for  inspection  under  35  U.S.C. 
181.  The  change  in  the  scope  of  a 
license  will  be  effective  as  of  the  date  of 
the  grant  of  the  petition. 


70.  Section  5.25  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  5.25    Petition  for  retroactive  license. 

(a)  *   *   * 

(4)  The  required  fee  (see  §  1.17(g)). 
The  explanation  in  paragraph  (a)(3)(iii) 
must  include  a  showing  of  facts  rather 
than  a  mere  allegation  of  action  through 
error  and  without  deceptive  intent.  The 
showing  of  facts  as  to  the  nature  of  the 
error  should  include  statements  by 
those  persons  having  personal 
knowledge  of  the  acts  regarding  filing  in 
a  foreign  coiuitry  and  should  be 
accompanied  by  copies  of  any  necessary 
supporting  documents  such  as  letters  of 
transmittal  or  instructions  for  filing.  The 
acts  which  are  alleged  to  constitute  error 
without  deceptive  intent  should  cover 
the  period  leading  up  to  and  including 
each  of  the  proscribed  foreign  filings. 
***** 

EJated:  September  4,  2003. 
Jon  W.  Dudas, 

Deputy  Under  Secretary  of  Commerce  for 
Intellectual  Property  and  Deputy  Director  of 
the  United  States  Patent  and  Trademark 
Office. 

[FR  Doc.  03-23010  Filed  9-11-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Researdi  Misconduct;  Statement  of 
Poiicy 

t 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Statement  of  policy  on  Research 
Misconduct. 

summary:  USDOL  hereby  publishes  its 
policies  that  are  to  be  used  to 
implement  the  Federal  Policy  on 
Research  Misconduct  issued  by  the 
Executive  Office  of  the  President's 
Office  of  Science  and  Technology  on 
December  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  B.  Droitsch,  Deputy  Assistant 
Secretary  for  Policy,  Office  of  the 
Assistant  Secretary  for  Policy,  U.S. 
Department  of  Labor  at  202-693-5900. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Science  and  Technology  Policy 
issued  a  final  Federal  research 
misconduct  policy  on  December  6,  2000 
in  65  FR  76260-76264  (the  "Federal 
Policy").  The  Federal  Policy  consists  of 
a  definition  of  research  misconduct  and 
basic  guidelines  to  help  Federal 
agencies  and  Federally  funded  research 
Institutions  respond  to  allegations  of 
research  misconduct. 

The  U.S.  Department  of  Labor 
(USDOL)  is  publishing  its  policies  on 
research  misconduct  fully  consistent 
with  the  Federal  Policy.  This  is  a  policy 
statement  intended  as  a  guide  to  USDOL 
managers  and  supervisors.  It  is  not 
intended  to  provide  any  binding 
requirements  on  Department  of  Labor 
agencies,  officials,  or  the  public.  It  is  not 
intended  to  create  or  recognize  any 
legally  enforceable  right  in  any  person. 
We  refer  to  the  USDOL  policy  as  the 
"USDOL  Policy." 

The  Federal  Policy  provides  a 
uniform  Federal  definition  of  research 
misconduct.  It  defines  research 
misconduct  as  fabrication,  falsification, 
and  plagiarism  in  proposing, 
performing,  or  reviewing  research  or 
reporting  research  results.  The  Federal 
Policy  also  defines  "fabrication", 
"falsification",  and  "plagiarism".  The 
USDOL  Policy  adopts  the  definition  of 
research  misconduct  set  forth  in  the 
Federal  Policy. 

Consistent  with  the  Federal  Policy, 
USDOL  officials  should,  as  appropriate, 
seek  to  protect  research  misconduct 
investigative  and  adjudicative  files  frdm 
mandatory  disclosure  under  the 
J^reedom  of  Information  Act,  where 
permitted  by  law  and  regulation.. 

The  Department  of  Labor  Manual 
Series  (DLMS)  8,  Audits  and 
Investigations,  Chapter  700— Incident 


Reporting  an«  Whistleblower 
Protection,  ea  tablishes  USDOL 
procedures  ai  id  assigns  responsibility 
for  reporting  i  md  investigating 
allegations  of  wrongdoing  that  would 
include  allegi  tions  of  research 
misconduct. '  'he  USDOL  Policy 
presented  bel  aw  does  not  supersede 
DLMS  8,  Cha  )ter  700,  but  is  designed  to 
provide  supp  ementary  policies  for 
research  misoonduct  issues. 

Authority:  5 

Register/Vol 
Notification  of 
of  the  Presiden 
Technology  Po 

Definitions 


6) 


J.S.C.  3Q1  and  Federal 

No.  235,  December  6,  2000, 
-inal  Policy.  Executive  Office 
.  Office  of  Science  and       " 

icy. 


(1)  The  "Fe  ieral  Policy"  means  the 
Federal  resea  ch  misconduct  policy 
issued  by  the  Office  of  Science  and 
Technology  F  olicy  on  December  6,  2000 
in  65  FR  762e  0-76264. 

(2)  "Resear  :h  misconduct"  means 
conduct  whicii  a  preponderance  of  the 
evidence  denjonstrates  to  be  a 
significant  departure  from  accepted 
practices  or  ii  tentional,  knowing,  or 
feckless,  fabrii  :ation,  falsification,  or 
plagiarism  in  proposing,  performing,  or 
reviewing  res  jarch  or  reporting  research 
results.  Resea  rch  misconduct  does  not 
include  hone$t  error  or  differences  of 
opinion. 

(a)  "Fabricj  tion"  means  making  up 
data  or  result  i  and  recording  or 
reporting  thei  n. 

(b)  "Falsification'  means 
manipulating  research  materials. 


equipment,  oi 
omitting  data 


processes,  or  changing  or 
or  results  such  that  the 

research  recoi  d  is  not  accurately 

represented  ii  i  the  research  record, 
(c)  "Plagiar  sm"  means  the 

of  another  person's  ideas, 

processes,  res  ults  or  words  without 

giving  approf  riate  credit. 

(3)  "USDOl ,"  means  the  United  States 
Department  c  "  Labor  as  an  entity,  or  to 
any  agency  o:  the  United  States 
Department  qf  Labor  acting  under  the 
authority  of  the  United  States 
Department  of  Labor,  with  the  exception 
of  the  Office  ( if  Inspector  General  of  the 
United  States  Department  of  Labor. 

(4)  "Appro  )riate  USDOL  Agency" 
means  the  UJ  DOL  agency  that  has 
supported  or  :ontracted  for  the  research 
that  involves  an  allegation  of  research 
misconduct. 

(5)  "OIG"  I  leans  the  Office  of 
Inspector  Ger  eral  of  the  United  States 
Department  o  f  Labor. 

(6)  "Agenc  '  Head"  (AH)  means  the 
director  of  a  1 JSDOL  agency  that  has  the 
authority  to  o  r  has  been  delegated  the 
authority  to  (tiinmit  USDOL  support  for 
research  or  tq  purchase  research 


services  or  products  for  the  USDOL  or 
one  of  its  agencies. 

(7)  "Awardee  Institution"  means  an 
institution  or  organization  that  has 
received  research  support  from  a 
USDOL  agency  or  that  has  received  a 
contract  or  grant  to  provide  research 
services  or  products  to  a  USDOL  agency. 

(8)  "The  USDOL  Policy"  means  the 
policy  and  procedures  issued  by  the 
USDOL  to  deal  with  allegations  of 
research  misconduct  involving  research 
supported  by  or  contracted  for  by  a 
USDOL  agency. 

General  Policies 

(1)  USDOL  agencies  support  research 
activities  through  gremts  or  other 
agreements  to  provide  research  support. 
USDOL  agencies  also  purchase  research 
services  and  products  through  contracts 
and  purchase  orders. 

(2)  USDOL  should  take  appropriate 
action  against  individuals  or  institutions 
upon  a  finding  that  research  misconduct 
has  occurred  while  conducting  or 
performing  research  that  has  been 
supported  by  a  USDOL  agency  or  that 
has  been  contracted  for  by  a  USDOL 
agency. 

(3)  Allegations  of  research  misconduct 
against  employees  of  USDOL  while  in 
the  performance  of  their  official  duties 
are  covered  by  existing  laws,  rules, 
regulations  and  Departmental  policy 
relating  to  misconduct  of  its  employees, 
and  not  by  "The  USDOL  Policy,"  but  in 
cases  involving  alleged  research 
misconduct  against  DOL  employees 
while  in  the  performance  of  their 
official  duties,  DOL  officials  should 
apply  these  laws,  rules,  regulations  and 
Departmental  policy  in  a  maimer 
consistent  with  the  "Federal  Policy." 

(4)  USDOL  officials  should  issue  a 
finding  of  research  misconduct  only 
after  a  careful  inquiry  and  investigation 
by  (a)  an  awardee  institution,  (b)  by 
another  Federal  agency,  (c)  by  the  OIG, 
or  (d)  by  the  Appropriate  USDOL 
Agency.  An  inquiry  consists  of 
preliminary  information-gathering  and 
-preliminary  fact-finding  to  determine 
whether  an  allegation  or  apparent 
instance  of  research  misconduct  has 
substance  and  if  an  investigation  is 
warranted.  An  investigation  should 
ordinarily  be  undertaken  if  the  inquiry 
determines  the  allegation  or  apparent 
instance  of  research  misconduct  has 
substance.  An  investigation  is  a  formal 
development,  examination  and 
evaluation  of  a  &ctual  record  to 
determine  whether  research  misconduct 
has  taken  place,  to  assess  its  extent  and 
consequences,  and  to  evaluate 
appropriate  actioiL 
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Pending  Proposals  and  Awards 

(1)  Upon  learning  of  alleged  research 
misconduct  the  appropriate  USDOL 
Agency  should  take  steps  to  identify 
potentially  implicated  awards  or 
proposals  and,  when  appropriate, 
should  ensure  that  program,  grant,  and 
contract  officers  handling  them  are 
informed. 

(2)  Neither  a  suspicion  nor  allegation 
of  research  misconduct  nor  a  pending 
inquiry  or  investigation  will  normally 
delay  review  of  proposals.  Not 
informing  reviewers  or  panelists  of 
allegations  or  of  ongoing  inquiries  or 
investigations  will  avoid  inappropriate 
influence  on  their  reviews.  However,  if 
allegations,  inquiries,  or  investigations 
have  been  rumored  or  publicized,  the 
responsible  Agency  Head,  after 
consultations  with  the  USDOL  Office  of 
Solicitor  and  the  appropriate  USDOL 
contract  and  grant  officers,  should 
consider  appropriate  steps  to  avoid 
inappropriate  influence.  They  might,  for 
example,  defer  review,  inform  reviewers 
to  disregard  the  matter,  or  inform 
reviewers  of  the  status  of  the  matter. 

Initial  USDOL  Handling  of  Research 
Misconduct  Matters 

(1)  Officials  should  normally  report 
allegations  of  research  misconduct  on 
the  part  of  USDOL  employees  while  in 
the  performance  of  official  duties  to  the 
immediate  supervisor  of  the 
employee{s)  against  which  the 
misconduct  is  alleged.  These  allegations 
should  be  handled  under  existing  laws, 
rules,  regulations  and  USDOL  policy 
relating  to  misconduct  of  employees  of 
USDOL.  In  applying  these  laws,  DOL 
officials  should  consider  utilizing  the 
definitions  of  research  misconduct 
adopted  by  the  Federal  Policy  and 
should  consider  approaches  to  the 
application  of  existing  laws  that 
maximize  consistency  with  the  Federal 
Policy. 

(2)  Individuals  or  groups  of 
individuals  who  wish  to  report 
allegations  of  research  misconduct 
involving  research  supported  by  or 
contracted  for  a  USDOL  agency  should 
report  the  allegation  in  writing  either  to 
the  Awardee  Institution  involved  or  to 
the  Agency  Head  of  the  Appropriate 
USDOL  Agency. 

(3)  The  Agency  Head  should  forward 
reports  of  research  misconduct 
promptly  to  the  OIG. 

(4)  After  forwarding  a  report  of 
alleged  research  misconduct  to  the  OIG, 
it  would  contribute  to  an  orderly 
handling  of  these  matters  if  the  Agency 
Head  would: 

(a)'  defer  further  action  until  informed 
by  the  OIG  that  the  OIG  will  be 


conducting  an  investigation  of  the 
allegation  qr  until  a  reasonable  time 
period  passes  without  such  a 
notification  (The  reasonableness  of  the 
time  period  will  depend  on  the 
particular  circumstances,  but  agency 
heads  may  wish  to  consider  the 
apnropriateness  of  a  30-90  day  period); 

lb)  if  informed  that  an  OIG 
investigation  of  the  allegation  will  be 
conducted,  the  agency  head  may  wish  to 
defer  to  the  OIG  investigation  of  the 
.  allegation  by  taking  no  further 
investigatory  action  at  that  time; 

(5)  If  the  Agency  Head  is  informed  by 
the  OIG  that  there  will  be  no  OIG 
investigation  of  the  allegation  or  if  a 
reasonable  time  period  passes  since  the 
Agency  Head  has  referred  the  allegation 
of  research  misconduct  to  the  OIG,  the 
Agency  Head  should  consider  the 
following  actions: 

(a)  If  the  alleged  misconduct  is  with 
activities  under  research  support  to  or 
contract  with  an  institution  or 
enterprise,  inform  the  awardee 
institution  or  enterprise  of  the  alleged 
research  misconduct,  decide  if  the 
institution  or  enterprise  has  the  capacity 
to  undertake  an  inquiry  and 
investigation,  and  if  in  the  judgment  of 
the  Agency  Head  that  capacity  exists, 
request  in  writing  that  the  institution  or 
enterprise  undertake  ap  inquiry  and,  if 
warranted,  an  investigation;  should  the 
institution  fail  to  notify  the  Agency 
Head  within  a  reasonable  time  after 
receiving  the  written  request  that  it  will 
be  undertaking  an  inquiry,  the  Agency 
Head  may  wish  to  proceed  with  its  own 
inquiry  and,  if  warranted,  its  own 
investigation.  Agency  heads  may  wish 
to  consider  a  brief  waiting  period  to 
hear  from  the  institution,  for  example  30 
days.  They  should  attempt  to  conclude 
their  own  inquiries  promptly.  It  will 
often  be  possible  to  conclude  an  inquiry 
within  90  days  after  its  initiation  and 
any  investigation  within  180  days  after 
its  initiation.  The  Agency  Head  should 
call  upon  all  necessary  assistance  and 
expertise  that  cem  be  provided  by  the 
Office  of  the  Solicitor  of  the  USDOL. 

(b)  If  the  alleged  misconduct  is  with 
activities  under  research  support  to  an 
individual  or  group  of  individuals,  the 
Agency  Head  should  consider 
proceeding  with  its  own  inquiry  and,  if 
warranted,  its  own  investigation  after 
informing  each  of  the  individuals  of  the 
alleged  research  misconduct,  it  may 
often  be  possible  to  complete  any 
inquiry  within  90  days  after  its 
initiation  and  any  investigation  within 
180  days  after  its  initiation.  The  Agency 
Head  should  call  upon  all  necessary 
assistance  and  expertise  that  can  be 
provided  by  the  Office  of  the  Solicitor 
of  the  USDOL. 


Roles  of  Awardee  Institutions 

USDOL  supports  research  activities  in 
various  ways,  including  the  award  of 
grants,  contracts,  purchase  orders,  or 
other  agreements  to  provide  support. 
Grants  that  include  support  for  research 
activities  are  made  to  institutions, 
usually  to  universities  and  research 
institutes,  and  not  directly  to 
individuals.  Similarly,  most  contracts 
for  research  services  and  products, 
including  purchase  orders,  are  entered 
into  with  institutions,  including 
imiversities,  research  institutes,  and 
business  enterprises,  rather  than 
directly  with  individuals.  In  some  cases, 
the  USDOL  will  enter  into  a  contract 
with  or  will  provide  support  for 
research  directly  to  an  individual  or  to 
a  group  of  individuals. 

When  the  grant  or  contract  or  support 
of  research  is  awarded  directly  to  an 
individual  or  group  of  individuals 
rather  than  to  an  institution  or 
enterprise  there  will  be  no  role  for  such 
an  institution  or  enterprise. 

When  the  grant  or  contract  or  support 
of  research  is  awarded  to  an  institution 
or  business  enterprise 

(1)  The  awardee  institution  or 
enterprise  may  often  be  willing  to  bear 
primary  responsibility  for  prevention 
and  detection  of  research  misconduct 
and  for  the  inquiry,  investigation,  and 
adjudication  of  alleged  research 
misconduct.  If  in  the  judgment  of  the 
Appropriate  USDOL  Agency,  the 
awardee  institution  or  enterprise  has  the 
capacity  to  conduct  an  inquiry, 
investigation,  and  adjudication,  the 
appropriate  USDOL  Agency  may  want 
to  rely  on  the  awardee  institution  or 
enterprise  to  promptly: 

(a)  Initiate  an  inquiry  into  any 
suspected  or  alleged  research 
misconduct; 

(b)  Conduct  a  subsequent 
investigation,  if  warranted; 

(c)  Take  action  necessary  to  ensure 
the  integrity  of  research,  the  rights  and 
interests  of  research  subjects  and  the 
public,  and  the  observance  of  legal 
requirements  or  responsibilities;  and 

(d)  Provide  appropriate  safeguards  for 
subjects  of  allegations  as  well  as 
informants. 

(2)  If  an  institution  or  enterprise 
wishes  the  Appropriate  USDOL  Agency 
to  defer  independent  inquiry  or 
investigation,  it  may  eliminate  the  need 
for  such  inquiry  or  investigation  by: 

(a)  Completing  any  inquiry  and 
deciding  whether  an  investigation  is 
warranted  promptly,  so  that  the  USDOL 
Agency  can  be  satisfied  that  the  public 
interest  will  be  served.  Completion 
within  90  days  would  be  preferable.  If 
completion  of  an  inquiry  is  delayed,  but 
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the  institution  wishes  USDOL  deferral 
to  continue,  the  Appropriate  USDOL 
Agency  may  want  to  ask  the  institution 
to  provide  periodic  status  reports. 

(d)  Informing  the  Appropriate  USDOL 
Agency  if  an  initial  inquiry  supports  a 
formal  investigation. 

(c)  Keeping  the  Appropriate  USDOL 
Agency  informed  diuing  such  an 
investigation. 

(d)  Completing  any  investigation  and 
reaching  a  disposition  within  a 
reasonable  time,  preferably  within  180 
days  of  the  initiation  of  the 
investigation.  If  completion  of  an 
investigation  is  delayed,  but  the 
institution  wishes  USDOL  deferral  to 
continue,  the  Appropriate  USDOL 
Agency  may  ask  the  institution  to 
submit  periodic  status  reports. 

(e)  Providing  the  appropriate  USDOL 
Agency  with  the  final  report  from  any 
investigation. 

(3)  USDOL  believes  it  is  in  the  public 
interest  that  if  during  an  investigation 
into  research  misconduct,  any 
individuals  or  groups  of  individuals    . 
.become  aware  of  any  of  the  following 
they  should  follow  the  guidelines  in  the 
Federal  Policy: 

(a)  Public  health  or  safety  is  at  risk; 

(b)  USDOL's  resources,  reputation,  or 
other  interests  need  protecting; 

(c)  There  is  reasonable  indication  of 
possible  violations  of  civil  or  criminal 
law; 

(d)  Research  activities  should  be 
suspended; 

(e)  Federal  action  may  be  needed  to 
protect  the  interests  of  a  subject  of  the 
investigation  or  of  others  potentially 
affected;  or 

(f)  The  scientific  community  or  the 
public  should  be  informed. 

(4)  I'd  facilitate  aw^eness  of  the 
USDOL  Policy  among  contract  and  grant 
research  recipients.  Agency  Heads 
should  consider  working  with  their 
contract  and  grant  officers  to  insert 
language  into  contract  and  grant 
documents  that  makes  Awardee 
institutions  aware  of  the  USDOL  Policy 
and  of  the  Federal  Policy.  For  example, 
the- language  could  include 
informational  references  to  the  Federal 
Policy  as  stated  in  the  Federal  Register 
Vol.  65.  No.  235,  December  6,  2000  and 
to  the  Department  of  Labor  Manual 
Series  (DLMS)  Chapter  800. 

Investigations 

(1)  When  an  awardee  institution  or 
the  OIG  or  a  Federal  agency  other  than 
the  Appropriate  USDOL  Agency,  has 
promptly  initiated  its  own  inquiry  and 
investigation,  the  Appropriate  USDOL 
Agency  may  wish  to  defer  its  own 
inquiry  or  investigation  until  it  receives 
the  results  of  that  external  inquiry  and 


investigation.  If  the  Appropriate  USDOL 
Agency  does  i  lot  receive  the  results  of 
the  external  ii  quiry  within  what  it 
believes  to  be  a  reasonable  time,  the 
Appropriate  I  SDOL  Agency  should 
proceed  with  ts  own  inquiry  and,  if 
warranted,  its  own  investigation.  It  will 
often  be  appn  priate  for  the  Agency  to 
proceed  with  ts  own  inquiry  if  it  does 
not  receive  thi  f  results  of  the  external 
inquiry  withii  i  90  days  and  to  proceed 
with  its  own  i  ivestigation  if  it  does  not 
receive  the  re!  ults  of  an  external 
investigation '  vithin  180  days. 

(2)  If  the  Af  propriate  USDOL  Agency 
decides  to  ini'  iate  an  investigation,  it 
should  be  conducted  with  fairness. 
Among  the  fai  r  procedures  that  agencies 
should  consic  er  are  giving  prompt 
written  notice  to  the  individual  or 
institutions  to  be  investigated  where 
such  notice  w  juld  not  prejudice  the 
investigation  ( )r  relate  to  a  criminal 
investigation  hat  is  underway  or  under 
active  consid*  ration.  Where  notice  is 
delayed,  agen  :ies  should  consider  the 
need  to  give  tke  notice  as  soon  as  it  will 
no  longer  prejudice  the  investigation  or 
contravene  reiuirements  of  law  or 
Federal  law-ei  iforcement  policies. 

(3)  If  a  crim  nal  investigation  by  the 
Department  o  Justice,  the  Federal 
Bureau  of  Inv  istigation,  or  another 
Federal  agenc  !  is  underway  or  under 
active  considc  ration  by  these  agencies, 
the  Appropria  te  USDOL  Agency  should 
decide  what  ii  iformation,  if  any,  may  be 
disclosed  to  tl  le  subject  of  the 
investigation  ( »r  to  other  USDOL 
employees. 

(4)  An  inve!  tigation  by  the 
Appropriate  I  SDOL  Agency  may 
include: 

(a)  Review  <  i  award  files,  reports,  and 
other  docume  its  already  readily 
available  at  U  5D0L  or  in  the  public 
domain; 

(b)  Review  ( tf  procedures  or  methods 
and  inspectio  i  of  data,  laboratory 
materials,  anc  records  at  awardee  " 
institutions; 

(c)  Interview  rs  with  subjects  or 
witnesses; 

(d)  Review  i  )f  any  documents  or  other 
evidence  prov  ided  by  or  properly 
obtainable  fron  parties,  witnesses,  or 
other  sources; 

(e)  Coopera  ion  with  other  Federal 
agencies;  and 

(f)  Opportui  lity  for  the  subject  of  the 
investigation  o  be  heard. 

(5)  The  Apj  ropriate  USDOL  Agency 
may  wish  to  c  Dntract  with  or  invite 
outside  consimtants  or  experts  to 
participate  in  a  USDOL  investigation. 

(6)  The  Api  ropriate  USDOL  Agency 
should  make  i  ivery  reasonable  effort  to 
complete  a  U!  IDOL  investigation  and  to 
report  its  recc  emendations,  if  any,  to 


the  Assistant  Secretary  of  Labor  for 
Administration  and  Management 
promptly.  It  will  often  be  possible  to 
complete  such  investigation  within  180 
days  after  initiating  it,  and,  within  60 
days  after  completing  the  investigation, 
to  submit  the  investigative  report  along 
with  a  recommended  disposition  to  the 
Assistant  Secretary  for  Administration 
and  Management. 

(7)  The  subject  of  the  investigation 
may  wish  to  hire  legal  representation  to 
assist  in  responding  to  allegations. 

(8)  In  many  cases,  Agency  Heads  will 
be  relying  on  outside  inquiries  and 
investigations,  e.g.,  those  being 
conducted  by  awardee  institutions  or  by 
the  OIG,  or  by  another  federal  agency. 
However,  there  may  be  cases  when 
Agency  Heads  have  no  alternative  but  to 
conduct  their  own  inquiry  and,  if 

.  necessary,  their  own  investigation.  One 
possible  way  to  proceed  is  to  contract 
out  the  inquiry  and/or  investigation  to 
an  institution  with  expertise  in  research 
misconduct  issues,  for  example,  a  large 
research  university  or  professional 
organization.  Another  way  would  be  to 
proceed  with  the  inquiry  and/or 
investigation  using  a  panel  of  experts, 
both  internal  and  external  to  USDOL  to 
review  all  documents  and  interview  all 
participants  to  the  dispute  and  the 
allegation  and  to  produce  a  report.  The 
agency  head  should  call  upon  whatever 
assistance  can  be  provided  by  USDOL 
contract  and  grant  officers  and  by  the 
USDOL  Office  of  the  Solicitor  as  it 
proceeds. 

Interim  Administrative  Actions 

(1)  After  an  inquiry  or  during  an 
external  investigation  or  an 
investigation  by  the  Appropriate 
USDOL  Agency,  the  Assistant  Secretary 
of  Labor  for  Administration  and 
Management  or  other  appropriate 
USDOL  official  may  recommend  that 
interim  actions  be  taken  to  protect 
Federal  resources  or  to  guard  against 
continuation  of  any  suspected  or  alleged 
research  misconduct.  The  Assistant 
Secretary  or  other  appropriate  USDOL 
official  should  consider  making  such 
recommendation  when  requested  by  the 
Agency  Head  of  the  Appropriate  USDOL 
Agency,  and  should  consult  with  the 
appropriate  USDOL  Grant  or  Contract 
Officer  and  the  Office  of  the  Solicitor  of 
the  USDOL. 

(2)  When  suspension  of  a  grant  or 
contract  or  other  award  is  believed  to  be 
appropriate,  the  official  responsible  for 
making  decisions  should  be  legally 
authorized  to  take  such  actions  and 
should  ordinarily  be  the  appropriate 
USDOL  Grant  or  Contract  Officer. 

(3)  Officials  should  consider  taking 
such  interim  actions  whenever 
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information  developed  during  an  ^ 

investigation  indicates  a  need  to  do  so. 
The  appropriate  Grant  or  Contract 
Officer  should  periodically  review  such 
interim  actions  during  an  investigation 
and  modify  them  as  warranted.  An 
interested  party  may  wish  to  request  a 
review  or  modification  by  the 
immediate  supervisor  of  the  suspending 
official. 

(4)  The  suspending  official  should 
make,  and  the  Appropriate  USDOL 
Agency  should  retain,  a  record  of. 
interim  actions  taken  and  the  reasons 
for  taking  them. 

Dispositions 

(1)  Agency  heads  should  carefully 
consider  any  report  they  may  receive 
from  (a)  an  external  investigation  by  an 
awardee  institution  or  (b)  a  report  from 
an  OIG  investigation,  or  (c)  a  report  from 
an  investigation  by  another  Federal 
agency,  or  (d)  a  report  from  an 
investigation  conducted  by  the 
Appropriate  USDOL  Agency.  It  would 
be  appropriate  for  the  Agency  Head  of 
the  Appropriate  USDOL  Agency  to 
assess  not  only  the  accuracy  and 
completeness  of  the  report,  but  also 
whether  the  investigating  entity 
followed  reasonable  procedures.  The 
Agency  head  will  ordinarily  be  able, 
within  30  days,  either  to  recommend 
adoption  of  the  findings  in  whole  or  in 
part  or  to  initiate  a  new  investigation.  If 
a  new  investigation  is  initiated,  it  can 
normally  be  completed  within  90  days 
of  its  initiation. 

(2)  When  any  satisfactory  external 
investigation  or  an  investigation  by  the 
Appropriate  USDOL  Agency  fails  to 
confirm  alleged  misconduct, 

(a)  the  Appropriate  USDOL  Agency 
should  notify  the  subject  of  the 
investigation  and,  if  appropriate,  those 
who  reported  the  suspected  or  alleged 
misconduct.  This  notification  may 
include  the  investigation  report. 

(b)  any  interim  administrative 
restrictions  that  were  imposed  should 
ordinarily  be  lifted. 

(3)  When  a  satisfactory  external 
investigation  or  an  investigation  by  ihe 
Appropriate  USDOL  Agency  confirms 
misconduct,  the  agency  head,  in 
consultation  with  the  Office  of  the 
Solicitor  of  USDOL,  should  recommend 
to  the  Assistant  Secretary  for 
Administration  and  Management  an 
appropriate  disposition  and  any  final 
actions  to  be  taken  by  USDOL. 

(a)  In  cases  in  which  debarment  from 
further  contracts  or  grants  is  considered 
by  the  Appropriate  USDOL  Agency  to 
be  the  preferred  disposition,  the  case 
should  be  referred  to  the  relevant  office 
of  contracts  and  grants  management 
within  the  USDOL  but: 


(i)  The  debarring  official  should 
normally  be  either  the  Assistant 
Secretary  of  Labor  for  Administration 
and  Management,  or  an  official 
designated  by  the  Assistant  Secretary. 

(iij  Except  in  vmusual  circumstances, 
the  investigation  report  and 
recommended  disposition  should  be 
included  among  the  materials  that 
appropriate  officials  provided  to  the 
subject  of  the  investigation  as  part  of  the 
notice  of  proposed  debarment. 

(iii)  It  would  be  helpful  to  the  subject 
if  the  notice  of  a  debarring  official's 
decision  would  include  instructions  on 
how  to  pursue  any  appeal. 

(b)  In  other  cases, 

(i)  Except  in  luiusual  circumstances, 
the  investigation  report  should  be 
provided  by  the  Appropriate  USDOL 
Agency  to  the  subject  of  the 
investigation,  who  should  be  invited  to 
submit  comments  or  rebuttal  within  a 
reasonable  time  period.  Thirty  days  will 
ordinarily  be  a  sufficient  time  period  for 
subjects  to  submit  these  comments  or 
rebuttals.  Any  response  should  receive 
full  consideration  and  may  lead  to 
revision  of  the  report  or  of  a 
recommended  disposition. 

(ii)  Normally  within  60  days  after 
completion  of  an  investigation  by  the 
Appropriate  USDOL  Agency  or  the 
receipt  of  a  report  from  a  satisfactory 
external  investigation,  it  will  be 
practicable  for  the  Agency  Head  of  the 
Appropriate  USDOL  Agency  to  submit 
to  the  Assistant  Secretary  of  Labor  for 
Administration  and  Management  the 
investigation  report,  any  comments  or 
rebuttal  from  the  subject  of  the 
investigation,  and  a  recommended 
disposition.  The  recommended 
disposition  may  include  proposals  for 
any  final  actions  to  be  taken  by  USDOL. 

(iii)  The  Assistant  Secretary  of  Labor 
for  Administration  and  Management 
should  review  the  investigation  report 
and  the  recommended  disposition.  The 
Assistant  Secretary  may  initiate  further 
hearings  or  investigation. 

Final  Actions 

(1)  In  the  case  of  findings  of  research 
misconduct  involving  research 
supported  by  the  USDOL  or  one  of  its 
agencies,  possible  final  actions  to  be 
considered  are  listed  below  for  guidance 
purposes  and  range  from  minimal 
restrictions  (Group  I)  to  the  most  severe 
and  restrictive  (Group  III).  They  are  not 
mandated,  nor  exhaustive  and  do  not 
include  possible  criminal  sanctions. 

(a)  Group  I  Actions: 

(i)  Send  a  letter  of  reprimand  to  the 
individual  or  institution. 

(ii)  Require,  as  a  condition  of  any 
future  awMd  of  a  grant  or  contract  or 
purchase  order  or  other  support  for 


research,  that  for  a  specified  period  an '. 
individual  or  institution  obtain  special 
prior  approval  of  particular  activities 
from  the  Assistant  Secretary  for 
Administration  and  Management  or  the 
designee  of  the  Assistant  Secretary'. 

(iii)  Require,  for  a  specified  period,  ' 
that  an  institutional  official  other  than 
those  guilty  of  misconduct  certify  the 
accuracy  of  reports  generated  imder  an 
award  or  provide  assurance  of 
compliance  with  particular  policies, 
regulations,  guidelines,  or  special  terms 
and  conditions. 

(b)  Group  II  Actions: 

(i)  Totally  or  partially  suspend  an 
active  award,  or  restrict  for  some 
specified  period  designated,  activities  or 
expenditures  imder  an  active  award. 

(ii)  Require  special  reviews  of  all 
requests  for  funding  or  support  of 
research  from  an  affected  individual  or 
institution,  for  a  specified  period,  to 
ensure  that  steps  have  been  taken  to 
prevent  repetition  of  the  misconduct. 

(iii)  Require  a  correction  to  the 
research  record. 

(c)  Group  III  Actions: 

(i)  Terminate  an  active  award  or  other 
agreement  of  support  for  research. 

(ii)  Require  the  return  to  USDOL  of 
any  funds  that  have  been  disbursed  to 
the  grantee  or  contractor. 

(iii)  Prohibit  participation  of  an 
individual  as  a  USDOL  reviewer, 
advisor,  or  consultant  for  a  specified 
period. 

(iv)  using  prescribed  procedures  and 
through  the  authorized  USDOL  official, 
debar  or  suspend  an  individual  or 
institution  from  participation  in  USDOL 
contracts  or  grants  or  purchase  orders  or 
research  support  for  a  specified  period. 

(v)  In  the  event  of  such  debarment  or 
suspension,  provide  appropriate 
documentation  to  the  authorized 
USDOL  official  setting  forth  the  basis  for 
recommending  suspension  and/or 
debarment  fr^m  government-wide 
federal  contracting  and/or  grant 
opportimities  for  a  specified  period, 
including  placement  on  the  "Excluded 
Parties  Listing  Services"  maintained  by 
the  General  Services  Administration 
(GSA)  at  http://w\\'w.epIs.gov. 

(2)  In  deciding  what  final  actions  are 
appropriate  when  misconduct  is  found, 
USDOL  officials  should  consider: 

(a)  How  serious  the  misconduct  was; 

(b)  The  degree  to  which  the 
misconduct  was  knowing,  intentional, 
or  reckless; 

(c)  Whether  it  was  an  isolated  event 
or  part  of  a  pattern; 

(d)  Whether  it  had  a  significant 
impact  on  the  research  record,  research 
subjects,  other  researchers,  institutions 
or  the  public  welfare;  and 

(e)  .Other  relevant  circumstances. 
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(1)  Any  adverse  action  against  a 
grantee  or  contractor  arising  from 
research  misconduct  or  otherwise  is 
subject  to  applicable  DOL  procedures, 
including  any  appeal/disputes 
procedures. 
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(2)  The  Secetary  of  Labor  may  wish 
to  appoint  an  uninvolved  USDOL  officer 
or  employee  t  d  review  an  appeal  and 
make  recommendations.  The  official 
deciding  appeals  should  inform  the 
appellant  whi  in  a  final  decision  has 
been  reached.  It  will  normally  be 
practicable  to  make  an  appellate 


decision  within  60  days  after  receiving 
the  appeal. 

Signed  at  Washington,  DC,  this  25th  day  of 
August  2003 

Elaine  L.  Chao, 

Secretary  of  Labor. 

[FR  Doc.  03-23248  Filed  9-11-03;  8:45  am] 

BILLING  CODE  4510-23-P 


I « 


«  v=i 


Friday, 

September  12,  2003 


Part  V 


The  President 


Memorandum  of  July  22,  2003 — Report  to 
the  Congress  Consistent  With  the 
Afghanistan  Freedom  Support  Act  of  2002 


53869 


Federal  Register 

Vol.  68.  No.  177 

Friday,  September  12,  2003 


Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  July  22,  2003 

Report  to  the  Congress  Consistent  With  the  Afghanistan 
Freedom  Support  Act  of  2002 


|FR  Doc.  03-23569 
Filed  9-11-03;  12:06  pm] 
Billing  code  4710-10-P 


Memorandum  for  the  Secretary  of  State 

Consistent  with  section  206(c)  of  the  Afghanistan  Freedom  Support  Act 
of  2002  (Public  Law  107-327  of  December  4,  2002),  you  are  hereby  authorized 
and  directed  to  transmit  the  attached  report  on  implementation  of  the  strate- 
gies for  meeting  the  immediate  and  long-term  security  needs  of  Afghanistan 
to  the  appropriate  committees  of  the  Congress. 

You  are  also  authorized  and  directed  to  publish  this  memorandum  in  the 
Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  July  22,  2003. 
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RULES  GOING  INTO 
EFFECT  SEPTEMBER  12, 
2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States  ^ 
fisheries — 

Atlantic  surfclam  and 
ocean  quahog; 
published  9-11-03 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Practice  and  procedure: 
Patent  and  trademark 
cases;  filing 
correspondence, 
requesting  copies  of 
documents,  payment  of 
fees,  and  general 
information;  published  8- 
13-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
North  Carolina  and  South 
Carolina;  published  8-6-03 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Ports  and  watenways  safety: 
Portland,  OR;  large 
passenger  vessels;  safety 
and  security  zone; 
published  9-12-03 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

Anat}olic  steriod  products 
Suspension  withdrawn; 
published  9-12-03 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Extended  assignment 
incentives;  published  9-12- 
03 

TRANSPORTATION^ 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  8-8-03 
Boeing;  published  8-8-03 
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Board  of  Veterans'  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Aging  veterans;  speeding 
appellate  review 
process;  published  9- 
12-03 
Grounds  of  clear  and 
unmistakable  error 
decisions;  published  9- 
12-03 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  13, 
2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Defender's  Day  Celebration 
firewori<s  display; 
published  7-31-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing  ^ 

Service 

Raisins  produced  from  grapes 
grown  in — 
California;  comments  due  by 

9-19-03;  published  7-21- 

03  [FR  03-18448] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  pro^^tems: 
Extra  long  staple  loan 
cotton;  outside  storage; 
comments  due  by  9-17- 
03;  published  8-18-03  [FR 
03-208791 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Fees: 
Processed  commodity 

analytical  services; 

comments  due  by  9-16- 

03;  published  7-18-03  [FR 

03-18265] 

ENERGY  DEPARTMENT 

Federal  claims  collection; 
comments  due  by  9-15-03; 


published  8-14-03  [FR  03- 
20378) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Accidental  release 
prevention  requirements; 
risk  management  program 
requirements;  submission 
schedule  and  data 
requirements;  comments 
due  by  9-15-03;  published 
7-31-03  [FR  03-19281] 
Air  programs;  approval  and 

promulgation:  State  plans 

for  designated  facilities  and 

pollutants: 

Arizona  and  Nevada; 
comments  due  by  9-17- 
03;  published  8-18-03  [FR 
03-21054] 

Kentucky;  comments  due  by 
9-15-03;  published  8-14- 
03  [FR  03-20428] 
Air  quality  planning  purposes; 

designation  of  areas: 

Califomia;  comments  due  by 
9-15-03;  published  8-15- 
03  [FR  03-20894] 

Hazardous  waste  program 
authorizations: 
Idaho;  comments  due  by  9- 
15-03;  published  8-1-03 
[FR  03-18738] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities:     - 
Aldicarb,  atrazine,  cacodylic 
acid,  cartx)furan,  etc.; 
comments  due  by  9-15- 
03;  published  7-16-03  [FR 
03-17730] 
Cymoxanil;  comments  due 
by  9-15-03;  published  7- 
16-03  [FR  03-17731] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  9-17-03;  published 
8-18-03  [FR  03-20778] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Private  land  mobile 
services—  ' 

6.25  kHz;  spectrum 
efficiency;  comments 
due  by  9-15-03; 
published  7-17-03  [FR 
03-18055] 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
9-15-03;  published  8-8-03 
[FR  03-20213] 
Louisiana  and  Texas; 
comments  di.<e  by  9-15- 


03;  published  8-8-03  [FR 
03-20207] 

Michigan;  comments  due  by 
9-15^3;  published  8-8-03 
[FR  03-20210] 

Texas;  comments  due  by  9- ' 
15-03:  published  8-8-03 
[FR  03-20211] 

Various  States;  comments- 
due  by  9-15-03;  published 
8-8-03  [FR  03-20212] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Economic  Growth  and 

Regulatory  Papenvork. 

Reduction  Act  of  1996; 

implementation: 

Regulatory  publication  and    ^ 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 

FEDERAL  ELECTION 
COMMISSION 

Allocations  of  candidate  and 

committee  activities: 

Travel  expenditures; 
allocation;  comments  due 
by  9-19-03;  published  8- 
21-03  [FR  03-21463] 
Contributions  arnj  expenditure 

limitations  and  prohibitions: 

Multicandidate  committees 
and  biennial  contribution 
limits;  comments  due  by 
9-19-03;  published  8-21- 
03  [FR  03-21462] 

FEDERAL  RESERVE 
SYSTEM 

Economic  Growth  and 
Regulatory  Papenwork 
Reduction  Act  of  1996; 
implementation:. 
Regulatory  publication  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 

GENERAL  ACCOUNTING 
OFFICE 

Personnel  Appeals  Board; 
procedural  regulations; 
comments  due  by  9-15-03; 
published  7-15-03  [FR  03- 
17785] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Sucrose  oligoesters; 
comments  due  by  9-19- 
03;  published  8-20-03  [FR 
03-21270] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Organization  and  functions;  ^ 
field  organization,  ports  of 
entry,  etc.: 

Chicago,  IL;  port  limits 
extension;  comments  due 
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by  9-16-03;  published  7- 

18-03  IFR  03-18173] 
H04MELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Boating  safety: 
Country  of  origin  codes  and 

fiull  Identification  numbers; 

comments  due  by  9-18- 

03;  pubtistied  6-20-03  [FR 

03-15640) 
Drawbridge  operations: 
'    Florida;  comments  due  by 

9-15-03;  published  7-17- 

03  [FR  03-18136] 
Wisconsin;  comments  due 

by  9-19-03;  published  7-  . 

21-03  [FR  03-18379] 
Ports  and  waterways  safety: 
Eighth  Coast  Guard  District 

inland  rivers;  barges 

loaded  with  dangerous 

cargoes;  reporting 

requirements;  regulated 

navigation  area; 

comments  due  by  9-15- 

03;  published  7-30-03  [FR 

03-19364] 
Illinois  Waterway  System  ,. 

within  Ninth  Coast  Guard 

District;  barges  loaded 

with  dangerous  cargoes; 

reporting  requirements; 

regulated  navigation  area; 

comments  due  by  9-15- 

03;  published  7-30-03  [FR 

03-19362] 
Regattas  and  marine  parades: 
Sunset  Lake  Hydrofest. 

Wlldwood  Crest,  NJ; 

comments  due  by  9-15- 

03;  published  8-15-03  [FR 

03-20928] 
HOMELAND  SECURITY 
DEPARTMENT 
Transportation  Security 
Administration 
Privacy  Act;  implementation: 
-Exemptions;  comments  due 

by  9-17-03;  published  8- 

18-03  [FR  03-20926] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Hunting  and  fishing: 
Refuge-specific  regulations; 
comments  due  by  9-15- 
03;  published  8-14-03  [FR 
03-20448] 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Royalty  management: 
Crude  oil  produced  from 
Federal  leases;  valuation 
and  reporting  provisions; 
comments  due  by  9-19- 
03;  published  8-20-03  [FR 
03-21217] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 


reclamation  plan 

submissions: 

Texas;  comments  due  by  9- 
15-03;  published  8-1  $-03 
[FR  03-20915]  I 

LOCAL  TELEVISION  LgUn 
GUARANTEE  BOARD 
LOCAL  Television  Loan 

Guarantee  Program; 

comments  due  by  9-15  03; 

published  8-15-03  [FR  33- 

20786] 

NUCLEAR  RCGULATOF  IT 
COMMISSION 

Eariy  site  permits,  stands  rd 
design  certifications,  ai  d 
combined  licenses  for 
nuclear  power  plants; 
comments  due  by  9-16  03; 
published  7-3-03  [FR  0  3- 
-16413] 
Spent  nuclear  fuel  and  h  gh- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  st(  irage 
casks:  revised  list; 
comments  due  by  9-  8- 
03;  published  8-19-0!;  [FR 
03-21148] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Pressure-sensitive  paclfege 
lables  redesign;  comrients 
due  by  9-17-03;  publshed 
8-18-03  [FR  03-21046] 

SECURITIES  AND  [ 

EXCHANGE  COMMISSION 

Securities:  1 

Security  holders  and  bdards 
of  directors;  nominatiig 
committee  functions  ^nd 
communications; 
disclosure  requlre/neAts; 
comments  due  by  9-  5- 
03;  published  8-14-o|  [FR 
03-20609] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certification  an  I 
operations: 

Large  cargo  airplanes; 
.    tlightdeck  security; 

comments  due  by  9-  6- 

03;  published  7-18-o4  [^^ 

03-18075] 
Ainworthiness  directives: 
AeroSpace  Technologic  of 

Australia  Pty  Ltd.; 

comments  due  by  9-^5 

03;  published  8-18-03  [FR 

03-20984] 
Air  Cruisers  Co.;  cbmnfents 

due  by  9-16-03;  pub^hed 

7-18-03  [FR  03-1824^] 
Boeing;  comments  due  j  by 

9-16-03;  published  7-f18- 

03  [FR  03-17693] 
•  Eurocopter  France; 

comments  due  by  9- 


03;  published  7-16-03  [FR 
03-17957] 

McCauley  Propeller 
Systems,  Inc.;  comments 
due  by  9-15-03;  published 
7-17-03  [FR  03-18236] 
McDonnell  Douglas; 
comments  due  by  9-15- 
03;  published  7-16-03  [FR 
03-17430] 
Piagglo  Aero  Industries 
S.p.A.;  comments  due  by 
9-17-03;  published  8-22- 
03  [FR  03-20963] 
Rolls-Royce  pic;  comments 
due  by  9-15-03;  published 
7-17-03  [FR  03-18078] 
Schempp-Hirth  Flugzeugbau 
GmbH;  comments  due  by 
9-15-03;  published  8-20- 
03  [FR  03-21152] 
Alro/orthiness  standards: 
Special  conditions — 
Israel  Aircraft  Industries 
Model  1124  airplanes; 
comments  due  by  9-17- 
03;  published  8-18-03 
[FR  03-21106] 
Class  E  airspace;  comments 
due  by  9-19-03;  published 
8-20-03  [FR  03-21324] 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  locomotive  safety 

standards: 

Headlights  and  auxiliary 
lights;  comments  due  by 
9-18-03;  published  8-19- 
03  [FR  03-21136] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Multifunction  school  activity 
bus;  definition;  comments 
due  by  9-15-03;  published 
7-31-03  [FR  03-19457] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Economic  Growth  and 
Regulatory  Papenwork 
Reduction  Act  of  1996; 
Implementation: 
Regulatory  publication  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [Fp  03-15088] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Economic  Growth  and 
Regulatory  Papen«ori< 
Reduction  Act  of  1996; 
implementation: 
Regulatory  publication  and 
review;  comments  due  by 
9-15-03;  published  6-16- 
03  [FR  03-15088] 
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with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
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wvm.nara.gov/fedreg/ 
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The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
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text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
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nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2738/P.L.  108-77 

United  States-Chile  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  909) 

H.R.  2739/P.L.  108-78 

United  States-Singapore  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  948) 

S.  1435/P.L.  108-79 

Prison  Rape  Elimination  Act  of 
2003  (Sept.  4,  2003;  117  Stat. 
972) 
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Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  naineMdressavaiblife  to  Other  mailers?      \^  \     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        |     |     | 
n   VISA       CH  MasterCard  Account 


-D   \ 


Thank  you  for 
your  order! 

1                                       (rrprtil  rarH  pipiratirm  rialf ) 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  37 1 954,  Pittsburgh.  PA  1 5250-7954 


INFORMATION  ABOUT  THE  SUPERINTiNDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  li  eep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  ch<  eking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example. 


A  renewal  notice  will  be 
sent  approximately  90  da>^ 
before  the  shown  date. 


:  AEB  smith:' :2j 

I  JOHN    SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97  R  1 


:  AFRDO  SMITK212J 
•  JOHN  SMITH 
;    :  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


'  To  be  sure  that  your  service"  continues  without  intei^ption 
If  your  subscription  service  is  discontinued,  simply 
Superintendent  of  Documents,  Washington,  DC  20402 
will  be  reinstated. 


To  ciiange  yimr  address:  Please  SEND  YOUR  MAlLB^G 
Superintendent  of  Documents,,  Attn:  Chief,  Mail  Li^t 
DC  20402-9373.      - 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


DEC97R1 


.  please  return  your  renewal  notice  promptly, 
send  your  mailing  label  from  any  issue  to  the 
-9372  with  the  proper  remittance.  Your  service 


LABEL,  along  with  your  n'"w  address  to  the 
Branch,  Mail  Stop:  SSOM,  Washington, 


lb  inquire  ai>out  your  subscriptitm  service:  Plea^  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Docfments,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


*5468 

LJ  yes,  enter 


my  subscription(s)  as  follows: 


Superintendent  of  Dof  uments  Subscription  Order  Form 

Charge  your  order. 
It't  EMsyl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  irJtluding  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $764  « jch  per  year. 

subscriptions  to  Federal  Register,  daily  on  (y  (FRIX)),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $_ 


International  customers  urease  add  2S%. 


.  Price  indodi  s  regular  domestic  postage  and  handliiig,  and  is  subject  to  change. 


Company  or  penonal  name 


(Please  type  or  prim 


Additional  address/attentios  line 


Street  address 


Oty,  Sute,  ZIP  code 


Daytime  pbone  inclndiiig  area  code 


Purchase  order  number  (optiooal) 


YES    r  } 


Please  ClH>ose  Metliod  of  Paymoit: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account         |    |    |    |     |     |     |    l-H 


[U  VISA       EH  MasterCard  Account 


n 


D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  i( 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954.  Pittsburgh.  PA  1S2SO-7Q54 


X 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register. 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  S298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  CrxJe 

*5419 


I I  Y  ll<S,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  Q  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


M 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Company  or  personal  name 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  [>hone  iiKluding  area  code 


Purchase  order  number  (optional ) 

YES     NO 

May  we  make  your  naine/addRSS  avaiabie  to  odier  maiers?      | |  | | 


Please  Choose  Method  of  Payment: 

1 I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account  |     _ 
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J          (CreHil  rarrf  pvpinirion  datif ) 

Authorizing  signature  ■O' 

Mail  To:  Superintendent  of  DtKuments 

P.O.  Box  .171954.  Pittsburgh.  PA  15250-7954 


Pub  ic  Laws 


"tiOSth  Congress 


Pamphlet  prints  of  public  laws,  often  reft  rred  to  as  slip  laws,  are  the  initial  publication  of  Federal 


laws  upon  enactment  and  are  printed 
Legislative  history  references  appear  on 


as  soon  as  possible  after  approval  by  the  President, 
each  law.  Subscription  service  includes  all  public  laws, 


issued  irregularly  upon  enactment,  for  fie  108th  Congress 

Individual  laws  also  may  be  purcjhased  from  the  Superintendent  of  Documents, 
U.S.  Governnnent  Printing  Office.  Pricet  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http  ://www.  access .  g  p*  gov/nara  1  /nargOOS .  html 


Superintendent  of  Doquments  Subscriptions  Order  Form 

I I  YitiS,  enter  my  subscription(s)  as  follows: 


Ordw  Procassing  Cod*: 

*6216 


subscriptions  to  PUBLIC  LAWS  for  the 


08th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25%. 


Price  ind  ides  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  |  rint) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  pbone  including  area  code 


Purchase  order  number  (optional) 


Nfaqrwe 


YES 

avaiiMe  to  other  HMlen?  '   |^ 


ii 

s 

Charge  your  order. 
It's  Easyn 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I 1  GPO  Deposit  Account         |     |     | 

d  VISA       n  MasterCard  Account 


-n 


in 

1                                                     1  hank  you  jor 

1                fCreriit  rarH  rxpiratirm  Hfltp)                     ..j.„„  j^„j_.    t 

Authorizing  signature 


2A)3'- 


NO 

D 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh.  PA  1 5250-7954     ' 


Mr^  ^.     ^W 


4-' 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

Mlliam  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  11) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  II) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  III)   $75.00 

George  W.  Bush  '■■'-' 

2001 

(Book  I) $70.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents    - 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 

tRev6«3) 


Now  Aviilable  Online 

through  * 

GFO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Conveniei^t, 
FREE 


Free  public  connections  to  the  onlihe 
Federal  Register  are  available  ihrougl  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  W4b, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access.  gpo.gov7su_docs, 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
rnunications  software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


^^ 


You  may  also  connect  using  local 
contact  the  GPO  Access  User 


Voice:  (202)  512-15 
Fax:(202)512-1262 
Internet  E 


[Keeping  America 
Informed 


.electronicallv! 


WAIS  client  software.  For  further  information, 
Suppbrt  Team: 


0  (7  a.m.  to  5  p.m.  Eastern  time). 
(24  hours  a  day,  7  days  a  week). 
Mail:  gpoaccess@gpo.gov 


(Rev.  4/23 » 


VOL.  6  8 

ISS.  178 
SEP  1 5 


2003 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


9-15-03 

Vol.  68       No.  178 


Monday 
Sept.  15,  2003 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  for  Private  Usp,  $300 


PERIODICALS 

Postage  and  Fees  Paid 

U  S  Government  Printing  Office 

(ISSN  0097-6326) 


****************  JI;3_Q  J  Qjj 

A  FR    PR0QU3OOP  FEB   04 

PROQUEST 

MARY    KOERNKE 

300    N    2EEB    RD 

ANN    ARBOR  MI        48106 


481 


«  M 


9-15-03 

Monday 

VoL  68       No.  178 

Sept.  15,  2003 

Pages  53871-54122 

■ 

n 


Federal  Register  /  Vol.  68 


No.  178 /Monday,  September  15,  2003 


ii;at 


ion 
507. 


The  FEDERAL  REGISTER  (ISSN  0097-6326)  is  published  dally, 
Monday  through  Friday,  except  official  holidays,  by  the  Offioe 
of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Riigister 
Act  (44  U.S.C.  Ch.  15)  and  the  regulations  of  the  Administralive 
Committee  of  the  Federal  Register  (1  CFR  Ch.  I).  The 
Superintendent  of  Documents,  U.S.  Government  Printing  Off  ce, 
Washington,  DC  20402  is  the  exclusive  distributor  of  the  offi  :ial 
edition.  Periodicals  postage  is  paid  at  Washington,  DC. 

The  FEDERAL  REGISTER  provides  a  uniform  system  for  ma  ang 
available  to  the  public  regulations  and  legal  notices  issued  b; ' 
Federal  agencies.  These  include  Presidential  proclamations  a  nd 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  Be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  p  jblic 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  t  le 
Federal  Register  the  day  before  they  are  published,  unless  th  i 
issuing  agency  requests  estrlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.g  ovi 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administrat^n 
authenticates  the  Federal  Register  as  the  official  serial  publ 
established  under  the  Federal  Register  Act.  Under  44  U.S.C. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Reraster  is  published  in  paper  and  on  24x  micrc  fiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  database: 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  O  fice. 

The  online  edition  of  the  Federal  Register  www.access.gpo.gi  w/ 
nam,  available  through  GPO  Access,  is  issued  under  the  autr  ority 
of  the  Administrative  Committee  of  the  Federal  Register  as  tt  e 
official  legal  equivalent  of  the  paper  and  microfiche  editions  (44 
U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each  da ' 
the  Federal  Register  is  published  and  includes  both  text  and 
graphics  from  Volume  59,  Number  1  (January  2,  1994)  forwaid. 

For  more  information  about  GPO  Access,  contact  the  GPO  A(  cess 
User  Support  Team,  call  toll  free  1-888-293-6498;  DC  area  20  2- 
512-1530;  fax  at  202-512-1262;  or  via  email  at  gpoaccess@gpc.gov. 
The  Support  Team  is  available  between  7:00  a.m.  and  5:30  p  m. 
Eastern  Time,  Monday-Friday,  except  official  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Fe<  eral 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  n;onth 
subscriptions  are  available  for  one-half  the  annual  rate.  The  (  harge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue.   )r 
$10.00  for  each  group  otpages  as  actually  bound;  or  $2.00  fo- 
each  issue  in  microfiche  form.  All  prices  include  regular  dor  lestic 
postage  and  handling.  International  customers  please  add  40  /o  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  De  losit 
Account,  VISA.  MasterCard,  American  Express,  or  Discover,  viail 
to:  New  Orders.  Superintendent  of  Documents,  P.O.  Box  371  154, 
Pittsburgh,  PA  15250-7954;  or  call  toll  free  1-866-512-1800,  I  C 
area  202-512-1800;  or  go  to  the  U.S.  Government  Online  Boo  ;store 
site,  bookstore@gpo.gov. 

There  are  no  restrictions  &n  the  republication  of  material  apf  earing 
•in  -the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  I  te 
page  number.  Example:  68  FR  12345. 

Postmasten  Send  address  changes  to  the  Superintendent  of 
Documents,  Federal  Register,  U.S.  Government  Printing  Offic  a. 
Washington  DC  20402,  along  with  the  entire  mailing  label  fr(  m 
the  last  issue  received. 


0 


Printed  on  recycled  paper. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(ToU-Free) 


202-741-6005 
202-741-6005 


What's  NEW! 

Fedefal  Register  Table  of  Coiyents  via  e-mail 

Subscrihxr  to  FEDREGTOC.  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  ever)'  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://ltstserv.acce$s.gpo.gov  and  select: 

Online  mailing  list  archives 

FHDREOnx:-/. 

Join  or  leave  the  list 
Then  follow  the  instructions. 


Contents 


m 


Federal  Register 

Vol.  68,  No.  178 

Monday,  September  15,  2003 


|I 


Agency  for  International  Development 

RULES 

Emergency  Wartime  Supplemental  Appropriations  Act  of 
2003: 
Israel  loan  guarantees;  standard  terms  and  conditions, 
53878-53880  .  ,  . 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Food  and  Nutrition  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Pork  and  pork  products  imported  from  regions  affected 
with  swine  vesicular  disease;  pork-filled  pasta, 
53873-53877 
Plant-related  quarantine,  domestic: 
Asian  longhorned  beetle,  53873 

PROPOSED  RULES 

Plant  related  quarantine;  foreign: 
Eucalyptus  logs,  lumber  and  wood  chips  from  South 
America,  53910-53915 
NOTICES 

Environmental  statements;  availability,  etc.: 
Artificially  dwarfed  plants  from  China;  approved  growing 
media,  53956-53957 

Census  Bureau  ^ 

NOTICES 

Surveys,  determinations,  etc. 
Annual  trade  survey,  53959-53960 

Centers  for  Medicare  &  Medicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services " 
Department   . 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals,  53979-53980 

Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety: 

Limerick  Generating  Station  and  Schuylkill  River, 

Montgomery  County,  PA;  security  zone,  53928-53930 
Oyster  Creek  Generation  Station  and  Forked  River,  Ocean 

City,  NJ;  security  zone,  53930-53932 
Peach  Bottom  Atomic  Power  Station,  Susquehanna  River, 

NY  and  PA;  security  zone,  53932-53935 
Salem  and  Hope  Creek  Generation  Stations,  Delaware 

River,  Salem  County,  NJ;  security  zone,  53935-53937 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  53957-53959 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

African  Growth  and  Opportunity  Act;  determinations: 
Ghana;  handloomed  and  handnjade  articles,  53967-53969 

Defense  Department 

PROPOSED  RULES 

Acquisition  regulations: 
Fish,  shellfish,  and  seafood  products,  53945-53946 
Government  source  inspection  requirements;  elimination, 
53946-53947 
NOTICES 

Environmental  statements;  availability,  etc.: 
Ground-Based  Midcourse  Defense  Initial  Defensive 
Operations  Capability,  53969 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Energy  Technology  Laboratory^ 
Microhole  Technology  Development,  53969-53970 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States:  *  " 

Illinois,  53887-53891 

North  Carolina.  53883-53887 

Texas.  53891 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Illinois,  53937-53939 

North  Carohna,  53937 
NOTICES 

Environmental  statements:  availability,  etc.: 

States  and  territories — 
Connecticut,  53965-53966 
Meetings: 

Gulf  of  Mexico  Program  Management  Committee,  53978 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Farm  Credit  Administration 

PROPOSED  RULES 

Farm  ere. .  t  system:  "   *. 

Funding  and  fiscal  affairs,  loan  policies  and  operations, 
and  funding  operations — 
Systemwide  and  consolidated  bank  debt  obligations; 
investors  and  shareholders  disclosure,  53915- 
53925 
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Federal  AviatkMi  Administration 

RULES 

Air  carrier  certification  and  operations: 

Digital  flight  data  recorder  upgrade  requirements; 
.correction,  53877 
PROPOSED  RULES 
Class  C  airspace,  53925-53926 
NOTICES 
Meetings: 

RTCA.  Inc.,  54041-54042 
Passenger  facility  charges;  applications,  etc.: 

San  Francisco  International  Airport,  CA,  54042 
Reports  and  guidance  documents;  availability,  etc.: 

Conducting  component  level  tests  to  demonstrate 
compliance.  54042-54043 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Commercial  mobile  radio  services — 
Applying  TOCSIA  provisions  to  CMRS  carriers; 
forbearance.  53891-53895 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  53978 

Federal  Emergency  Management  Agency 

NOTICES 

Meetings: 
National  Fire  Academy  Board  of  Visitors,  53989 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  53976-53977 

Practice  and  procedure: 

Off-the-record  communications,  53977 
Reports  and  guidance  documents;  availability,  etc.: 

FERC  online;  electronic  filing  system  upgrade,  5397  '- 
53978 
Applications,  hearings,  determinations,  etc.: 

Dominion  Cove  Point  LNG,  LP,  53970-53971 

Eastern  Shore  Natural  Gas  Co.,  53971 

Equitrans,  L.P.,  53971-53972 

Gulfstream  Natural  Gas  System.  L.L.C..  53972 

High  Island  Offshore  System.  L.L.C.,  53972 

Iroquois  Gas  Transmission  System,  L.P.,  53972-539 

Midwest  Independent  Transmission  System  Operate  r. 
Inc.,  53973 

Northern  Border  Pipeline  Co.,  53973 

Office  of  the  People's  Counsel  of  the  District  of  Coli^mbia 
et  al.,  53973-53974 

PG&E  Gas  Transmission,  Northwest  Corp.,  53974 

Questar  Pipeline  Co,,  53974 

Southern  Natural  Gas  Co.,  53975 

Tesoro  Refining  and  Marketing  Co.  et  al.,  53975 

Texas  Eastern  Transmission.  LP,  53975-53976 

Williston  Basin  Interstate  Pipeline  Co.,  53976 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  53978-53979 
Formations,  acquisitions,  and  mergers,  53979 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation — 
Loggerhead  sea  turtle;  12-month  finding  petition  to 
reclassify  subpopulations,  53947-53955 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  53992-53993 
Endangered  and  threatened  species: 
Incidental  take  permits — 
Gosnell  Residential  et  al,  53994-53995 
Endangered  and  threatened  species  permit  applications, 

53993-53994 
Natural  resource  damage  assessment  plans;  availability, 
etc.: 
Holston  River/Saltville  National  Priority  List  Site,  VA 
and  TN,  53995-53996 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  53980-53981 
Food  additive  petitions: 

Genencor  Internation,  Inc.;  withdrawn,  53981 
Meetings: 
Endocrinologic  and  Metabolic  Drugs  Advisory 

Committee,  53981-53982 
Medical  Devices  Advisory  Committee,  53982 
Peripheral  and  Central  Nervous  System  Drugs  Advisory 
Committee;  amendment  of  notice,  53982-53983 
Reports  and  guidance  documents;  availability,  etc.: 

E2D  Postapproval  Saftey  Data  Management;  Definitions 

and  Standards  for  Expedited  Reporting,  53983-53984 
Investigational  New  Drug  Exemptions  for  Studies  of 
Lawfully  Marketed  Drug  or  Biological  Cancer 
Treatment  Products,  53984 
Pentetate  calcium  trisodium  (Ca-DTPA)  and  pentetate 
zinc  trisodium  (Zn-DTPA);  safe  and  effective  for 
internal  contamination  with  plutonium,  americum, 
or  cur,  53984-53989 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental 
nutrition  program — 
Food  package  revisions,  53903-53910 

Foreign  Agricultural  Service 

NOTICES 

Trade  adjustment  assistance;  applications,  petitions,  etc.: 
United  Fishermen  of  Alaska  et  al,  53957 
Wild  Blueberry  Commission  of  Maine,  53957 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Caribou  County,  ID;  Smoky  Canyon  Mine  and  Caribou- 
Targhee  National  Forest,  53998-54000 
Meetings: 
Resource  Advisory  Committees — 
Wrangell-Petersburg,  53957 

General  Services  Administration 

NOTICES 

Acquisition  regulations: 
Not  Mission  Capable  Supply  (OF  84);  form  cancellation, 
53979 
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Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

See  Inspector  General  Office,  Health  and  Hvunan  Services 
Department 

Homeland  Security  Department 

See  Coast  Guard 

See  Federal  Emergency  Management  Agency 

Housing  and  Urt)an  Development  Department 

PROPOSED  RULES 

Public  and  Indian  housing: 
Native  American  Housing  Assistance  and  Self- 

Determination  Act  of  1996;  implementation;  meeting, 
53926 
NpncES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 

Operating  cost  adjustment  factors,  53989-53990 
Mortgage  and  loan  insurance  programs: 
Credit  Watch  Termination  Initiative;  origination  approval 
agreements;  termination,  53990-53992 

* 

Inspector  General  Office,  Health  and  Human  Services 
Department 

PROPOSED  RULES 

Medicare  and  Federal  health  care  programs;  fraud  and 
abuse: 
Clarification  of  terms  and  application  of  program 
exclusion  authority,  53939-53945 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau  -  ' 

See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Assumption  of  partner  liabilities;  cross-reference 

Correction,  54062 
Low-income  housing  tax  credit;  section  42  carryover  and 
stacking  rule  amendments;  cancelled  hearing,  53926- 
53927 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  54048-54053 
Meetings: 
Taxpayer  Advocacy  Panels,  54053-54058 

International  Trade  Administration 

NOTICES  •- 

Antidumping: 
Freshwater  crawfish  tail  meat  from — 
China,  53960-53961 
Countervailing  duties: 

Magnesium  and  alloy  Magnesium  from — 

Canada,  53962-53963 
Stainless  Steel  Sheet  and  Strip  in  Coils  from — 
France,  53963-53965 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Chicago.  53961 
Wisconsin  et  al.,  53961 
Villanova  University,  53962 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Ductile  iron  waterworks  fittings  from — 

China,  54010-54012  ■■    - 

4 

Latwr  Department 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Privacy  Act: 
Systems  of  Records,  54012-54015 

* 
Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Idaho,  53996  " 

Utah, 53997 
Coal  leases,  exploration  licenses,  etc.: 

Colorado,  53997 
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Presidential  Documents 


Presidential  Determination  No.  2003-35  of  September  9,  2003 

Presidential  Determination  with  Respect  to  Foreign  Govern- 
ments' Efforts  Regarding  TrafiRcking  in  Persons 


Memorandum  for  the  Secretary  of  State 

Consistent  with  section  110  of  the  Trafficking  Victims  Protection  Act  of 
2000  (Division  A  of  Public  Law  106-386)  (the  "Act"),  I  hereby: 

Make  the  determination  provided  in  section  110(d)(l)(A)(ii)  of  the  Act,  with 
respect  to  Burma,  Cuba,  Liberia,  North  Korea,  and  Sudan,  not  to  provide 
certain  funding  for  those  countries'  governments  for  fiscal  year  2004,  until 
such  a  government  complies  with  the  minimum  standards  or  makes  signifi- 
cant efforts  to  bring  itself  into  compliance,  as  may  be  determined  by  the 
Secretary  of  State  in  a  report  to  the  Congress  pursuant  to  section  110(b) 
of  the  Act; 

Make  the  determination  provided  in  section  110(d)(3)  of  the  Act,  concerning 
the  determinations  of  the  Secretary  of  State  with  respect  to  Belize,  Bosnia 
and  Herzegovina,  the  Dominican  Republic,  Georgia,  Greece,  Haiti, 
Kazakhstan,  Suriname,  Turkey,  and  Uzbekistan; 

Determine,  consistent  with  section  110(d)(4)  of  the  Act,  with  respect  to 
Liberia,  that  provision  to  Liberia  of  the  multilateral  assistance  described 
in  section  110(d)(1)(B)  of  the  Act  would  promote  the  purposes  of  the  Act 
or  is  otherwise  in  the  national  interest  of  the  United  States;  and 

Determine,  consistent  with  section  110(d)(4)  of  the  Act,  with  respect  to 
Sudan  for  all  programs,  projects,  or  activities  of  assistance  as  may  be  nec- 
essary to  implement  a  peace  accord,  that  provision  to  Sudan  of  the  multilat- 
eral assistance  described  in  section  110(d)(1)(B)  of  the  Act  for  such  programs, 
projects,  or  activities  would  promote  the  purposes  of  the  Act  or  is  otherwise 
in  the  national  interest  of  the  United  States. 

The  certification  required  by  section  110(e)  of  the  Act  is  provided  herewith. 

You  are  hereby  authorized  and  directed  to  submit  this  determination  to 
the  Congress,  and  to  publish  it  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
September  9,  2003. 


|FR  Doc.  03-23602 
Filed  »-12-03;  8:45  am) 
Billing  code  4710-10-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service  = 

7  CFR  Part  301 
[Docket  No.  03-01  a-2] 

Asian  Longhorned  Beetle;  Quarantined 
Areas  and  Regulated  Articles 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Asian  longhorned 
beetle  regulations  by  adding  portions  of 
New  York  City.  NY,  and  Hudson 
County,  NJ,  to  the  list  of  quarantined 
areas  and  restricting  the  interstate 
movement  of  regulated  articles  from 
those  ^eas.  The  interim  rule  also 
updated  the  list  of  regulated  articles  in 
order  to  reflect  new  information 
concerning  host  plants.  These  actions 
were  necessary  to  prevent  the  artificial 
spread  of  the  Asian  longhorned  beetle  to 
noninfested  areas  of  the  United  States. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  May  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  "Stefan,  Director  of 
Emergency  Programs,  Pest  Detection 
and  Management  Programs,  PPQ, 
APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
4387. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  May  13, 
2003,  and  published  in  the  Federal 
Register  on  May  19,  2003  (68  FR  26983- 
26985,  Docket  No.  03-018-1),  we 
amended  the  Asian  longhorned  beetle 
regulations  contained  in  7  CFR  301.51- 
1  though  301.51-9  by  adding  portions  of 


New  York  City,  NY,  and  Hudson 
Coimty,  NJ,  to  the  list  of  quarantined 
areas  in  §  301.51-3{c)  and  restricting  the 
interstate  movement  of  regulated 
articles  from  those  areas.  We  also 
updated  the  list  of  regulated  articles  in 
§  301.51-2(a)  in  order  to  reflect  new 
information  concerning  host  plants 
gathered  through  survey  experience  and 
research. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  July 
18,  2003.  We  did  not  receive  any 
comments.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Fimher,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  Accordingly,  we  are  adopting  as  a  final 
rule,  without  change,  the  interim  rule 
that  amended  7  CFR  part  301  and  that 
was  published  at  68  FR  26983-26985  on 
May  19,  2003. 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22. 
2.80,  and  371.3. 

Section  301.75-15  also  issued  imder 
Sec.  204,  Title  II,  Pub.  L.  106-113,  113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  under  Sec. 
203,  Title  II,  Pub.  L.  106-224,  114  Stat. 
400  (7  U.S.C.  1421  note). 

Done  in  Washington.  DC,  this  5th  dav  of 
September,  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  03-23354  Filed  »-12-03;  8:45  am] 

BILLING  CODE  3410-34-D 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  02-003-2] 

Importation  of  Pork-Filled  Pasta 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  regarding  the  importation  of 
pork  and  pork  products  from  regions 
affected  with  swine  vesicular  disease  by 
establishing  procedures  for  the 
importation  of  pork-filled  pasta  into  the 
United  States.  The  procedures  require 
that  the  product  contain  only  cooked  or 
dry-cured  pork  otherwise  eligible  to 
enter  the  United  States  under  the 
regulations;  that  the  operator  of  any 
pork-filled  pasta  processing  facility 
processing  products  for  export  to  the 
United  States  enter  into  a  cooperative 
service  agreement  with  the  Animal  and 
Plant  Health  Inspection  Service 
providing  for  unannounced  inspections 
of  the  facility  which  are  to  be  paid  for 
by  the  facility;  that  the  product  not  be 
commingled,  directly  or  indirectly,  with 
products  ineligible  to  enter  the  United 
States;  and  that  the  product  be 
accompanied  by  an  official  veterinary 
certificate  confirming  that  the  product 
has  been  prepared  in  accordance  with 
the  regulations.  This  action  provides  for 
the  importation  of  pork-filled  pasta 
under  conditions  designed  to  prevent 
the  introduction  of  swine  vesicular 
disease  into  the  United  States. 
EFFECTIVE  DATE:  September  15.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Masoud  Malik,  Senior  Staff 
Veterinarian,  Technical  Trade  Services. 
National  Center  for  Import  and  Export. 
VS.  APHIS,  4700  River  Road  Unit  40. 
Riverdale,  MD  20737-1231;  (301)  734- 
3277. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
specified  animals  and  animal  products 
into  the  United  States  to  prevent  the 
introduction  into  the  U.S.  livestock 
population  of  certain  contagious  animal 
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diseases,  including  swine  vesicular 
disease  (SVD).  Section  94.12  of  the 
regulations  contains  requirements  for 
the  importation  into  the  United  States  of 
pork  and  pork  products  from  regions 
where  SVD  is  known  to  exist.  Section 
94.17  of  the  regulations  contains 
requirements  for  the  importation  into 
the  United  States  of  dry-cured  pork 
products  from  regions  where  SVD, 
classical  swine  fever  (CSF),  foot-and- 
mouth  disease  (FMD),  rinderpest,  and 
African  swine  fever  exist. 

SVD  is  a  highly  contagious  disease 
caused  by  an  enterovirus  that  shows 
extraordinary  resistance  to  both 
environmental  factors  and  common 
disinfectants.  SVD  rarely  results  in 
mortality  in  infected  swine  and  does  not 
cause  severe  production  losses.  Still,  the 
disease  can  have  a  major  ecqnomic 
impact  because  eradication  is  costly  and 
because  SVD-free  regions  often  prohibit 
.imports  of  swine,  pork,  and  pork 
products  from  affected  regions. 

Certain  regions  in  Italy  are  considered 
to  be  affected  with  SVD  and  thus  are  not 
among  those  regions  designated  in 
§94.12  as  free  of  the  disease.  Similarly, 
certain  regions  in  Italy  are  not  included 
among  the  regions  designated  in  §§  94.9 
and  94.10  as  free  of  CSF.  Therefore, 
cooked  and  dry-cured  pork  and  pork 
products  imported  from  certain  regions 
in  Italy  are  subject  to  the  requirements 
in  §§94.12  and  94.17. 

On  January  21,  2003.  we  published  in 
the  Federal  Register  (68  FR  2711-2714, 
Docket  No.  02-003-1)  a  proposal  to 
amend  the  regulations  in  §  94.12  by 
establishing  procedures  for  the 
importation  of  pork-filled  pasta  into  the 
United  States  from  regions  affected  with 
SVD.  The  proposed  procedures  required 
that  the  product  contain  only  cooked  or 
dry-cured  pork  otherwise  eligible  to 
enter  the  United  States  under  the 
regulations;  that  the  product  not  be 
commingled,  directly  or  indirectly,  with 
products  ineligible  to  enter  the  United 
States;  and  that  the  product  be 
accompanied  by  an  official  veterinary 
certificate  confirming  that  the  product 
was  prepared  in  accordance  with  the 
regulations. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  March 
24,  2003.  We  received  four  comments  by 
that  date.  They  were  from  foreign  and 
domestic  producers  and  representatives 
of  the  Government  of  Italy.  All  the 
commenters  favored  the  proposed  rule 
in  its  broad  outlii^s,  but  three  of  the 
four  requested  that  we  modify  certain 
provisions,  arguing  that  the  same  level 
of  protection  against  the  introduction  of 
SVD  into  the  United  States  could  be 
achieved  in  less  intrusive  ways.  The 
comments  are  discussed  below  by  topic. 


Comment  jrs  pointed  out  that  certain 
of  the  propt  sed  requirements  assumed 
that  the  por  :-filled  pasta  would  be 
produced  ir  a  facility  used  both  for 
products  eli  ^ible  for  export  to  the 
United  Stat<  s  and  those  not  eligible  for 
export  to  thi !  United  States.  (Such  multi- 
use  facilitie ;  are  referred  to  as  "non- 
dedicated  fj  cilities.")  The  commenters 
specifically  cited  the  requirements 
pertaining  ti )  storage  areas  for  pork  for 
pork-filled  fasta  products,  cleaning  and 
disinfection  of  machinery,  and 
restricted  u!  e  of  processing  lines,  which 
were  contai  led,  respectively,  in 
proposed  §'  14.12(c)(2)  through  (c)(4). 
The  comme  iters  maintained  that  the 
final  rule  sh  ould  also  provide  for 
products  pr  )duced  in  a  dedicated 
facility  that  would  produce  only  pork- 
filled  pasta  jroducts  eligible  for  export 
to  the  Unite  i  States .  The  commenters 
suggested  tl  at  the  provisions  of 
proposed  pi  ragraphs  (c)(2)  through 
(c)(4)  woulc  be  irrelevant  to  such  a 
dedicated  fa  cility,  which  should, 
therefore.  b<  exempted  from  them. 

We  agree  A/ith  the  commenters  that 
dedicated  p  ocessing  facilities  that  are 
exempt  fron  i  the  requirements  in 
proposed  p«  ragraphs  (c)(2)  through 
(c)(4)  can  sa  ely  provide  pork-filled 
pasta -produ:ts  for  the  U.S.  market,  and 
are  providii  g  for  such  an  exemption  in 
a  new  §94. 12(c)(7). 

The  comii  lenters  also  urged  that  we 
modify  the  i  equirements  contained  in 
proposed  § !  14.12(c)(2)  for  the  storage  of 
pork  intend  id  for  use  in  pork-filled 
pasta  produ  :ts  for  export  to  the  United 
States.  This  paragraph  stated  that,  at  the 
pasta  proce!  sing  establishment,  pork 
intended  to  je  used  for  pork-filled  pasta 
products  foi  export  to  the  United  States 
must  be  stoi  ed  in  a  separate  room  or  ' 
facility  fron  any  meat  or  meat  products 
not  eligible  or  export  to  the  United 
States.  The  i  ;ommenters  contended  that 
an  equivale  it  level  of  protection  could 
be  provided  by  storing  U.S. -import- 
eligible  por  .  in  a  dedicated  area  within 
existing  refi  igerated  storage  cells  rather 
than  in  full;   dedicated  cells,  provided 
these  areas  ire  separated  by  at  least  1 
meter  from  ireas  where  ineligible  meat 
is  stored,  m  irked  with  signs,  and  have 
their  border  5  outlined  on  the  floor.  The 
commenters  noted  that  the  Animal  and 
Plant  Healtl  i  Inspection  Service  (APHIS) 
has  already  adopted  this  approach  for 
use  in  Italia  i  prosciutto  plants  that  are 
eligible  to  e  cport  their  products  to  the 
United  Status  under  §§94.12  and  94.17. 

The  comr  lenters  also  suggested  that 
we  modify   iroposed  §  94^1 2(c)(4), 
which  state  1  that  processing  lines 
working  wi  h  pork-filled  pasta  products 
for  export  t«  i  the  United  States  must 
process  onl  '  pasta  containing  pork 


eligible  for  such  exportation  emd  that, 
when  such  processing  lines  are  working 
with  pasta  products  containing  pork  for 
export  to  the  United  States,  other  lines 
may  work  only  on  pasta  products  that 
do  not  contain  meat.  Again  citing 
APHIS'  practices  in  regard  to  Italian 
proscuitto  plants,  the  commenters 
asserted  that  the  cleaning  and 
disinfection  requirements  set  forth  in 
proposed  §  94.12(c)(3)  were  sufficient  to 
prevent  contamination  of  pork  intended 
for  the  U.S.  market  and  that  requiring 
dedicated  processing  lines  was 
unnecessary.  The  commenters 
recommended  that,  instead  of  requiring 
dedicated  processing  lines,  the 
regulations  require  dedicated  processing 
times,  which  the  commenters  said 
would  be  a  less  costly  and  intrusive  but 
equally  effective  way  to  guard  against 
commingling.  Specifically,  they 
proposed  that  a  production  line  be 
dedicated  to  producing  pork-filled  pasta 
products  for  export  to  the  United  States 
only  for  the  time  necessary  to  complete 
a  lot  destined  for  the  U.S.  market,  and 
that,  when  any  line  in  the  facility  was 
processing  such  a  lot,  no  other 
processing  lines  in  the  same  facility  be 
allowed  to  process  products  using  meat 
that  is  not  eligible  for  export  to  the 
United  States.  The  commenters  stated 
that  these  changes  would  allow  the 
entire  facility  to  be  dedicated  to 
producing  pork-filled  pasta  products  for 
export  to  the  United  States  for  the  time 
needed  to  produce  a  specified  amount 
of  such  products  and  then  to  be  used  to 
make  other  products. 

We  are  incorporating  the  changes 
recommended  by  the  commenters  into 
our  final  rule.  If  strictly  adhered  to,  the 
suggested  provisions  will  prevent  the 
introduction  of  SVD  into  the  United 
States  via  imports  of  pork-filled  p&sta 
products  from  affected  regions,  while 
offering  processors  greater  flexibility  in 
the  utilization  of  their  facilities  than  the 
corresponding  paragraphs  in  the 
proposed  rule  would  have.  However,  to 
ensure  that  these  changes  will  not 
increase  the  risk  of  introducing  SVD 
into  the  United  States,  we  consider  it 
necessary  to  augment  some  of  the 
requirements  of  the  proposed  rule. 

We  consider  a  more  rigorous 
inspection  requirement  than  that 
prescribed  in  the  proposed  rule  to  be 
necessary  to  ensure  that  processors 
comply  with  the  regulations.  The 
proposed  rule,  in  §  94.12(c)(6),  provided 
for  periodic  inspections  of  processing 
facilities  and  their  records  and 
operations  by  APHIS  inspectors.  In 
place  of  that  general  requirement,  this 
final  rule  describes  the  terms  of  a 
cooperative  service  agreement,  modeled 
on  similar  provisions  for  certain 
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imported  dry  cured  pork  products  in 
§  94.17,  that  the  pork-filled  pasta 
processing  establishment  must  enter 
into  with  APHIS  prior  to  receiving  pork 
for  use  in  pork-filled  pasta  products 
intended  for  export  to  the  United  States. 
In  order  for  APHIS  to  verify  that 
dedicated  processing  facilities  are,  in 
fact,  producing  only  pork-filled  pasta 
products  for  export  to  the  United  States 
and  that  non-dedicated  facilities  are 
complying  with  all  applicable 
provisions  of  the  regulations,  both  types 
of  facilities  will  be  required  to  enter  into 
such  agreements.  Under  the  terms  of  the 
cooperative  service  agreement,  the 
establishment  must  state  that  all  such 
pork- will  be  processed  only  in 
accordance  with  §  94.12  or  §94.17;  must 
allow  the  unannounced  entry  into  the 
establishment  of  APHIS  representatives, 
or  other  persons  authorized  by  the 
Administrator,  for  the  purpose  of 
inspecting  the  facilities,  operations,  and 
records  of  the  establishment;  and  must 
be  current  in  paying  all  costs  for  such 
inspections,  which  may  occur  up  to  four 
times  per  year.  The  costs  to  be  covered 
by  the  processing  establishment  include 
those  for  travel,  salary,  subsistence, 
administrative  overhead,  and  other 
incidental  expenses  (including  an 
excess  baggage  provision  up  to  150 
pounds).  The  operator  of  the  processing 
establishment  must  deposit  with  the 
Administrator  an  amount  equal  to  the 
approximate  costs  for  APHIS  to  inspect 
the  establishment  one  time,  and  as 
funds  from  that  amount  are  obligated, 
bills  for  costs  incurred  based  on  official 
accounting  records  will  be  issued  to 
restore  the  deposit  to  its  original  level. 
Amounts  to  restore  the  deposit  to  its 
original  level  must  be  paid  within  14 
days  of  receipt  of  such  bills.  These 
provisions  are  contained  in  a  new 
§  94.12(c)(2)  of  this  final  rule. 

Because  this  final  rule,  unlike  the 
proposed  rule,  allows  pork  for  pork- 
filled  pasta  products  intended  for  export 
to  the  United  States  to  be  stored  in  the 
same  room  as  meat  and  meat  products 
that  are  ineligible  for  export  to  the 
United  States,  we  determined  that  we 
needed  to  provide  greater  protection 
against  the  risk  that  workers  handling 
both  types  of  products  could 
contaminate  those  eligible  for  export  to 
the  United  States.  We  are,  therefore, 
adding  a  provision  to  require  that,  prior 
to  handling  pork  used  for  pork-filled 
pasta  products  ntended  for  export  to 
the  United  Stati  s,  workers  at  the 
processing  facility  who  handle  pork  or 
pork  products  in  the  facility  shower  and 
put  on  a  full  set  of  clean  clothes,  or  wait 
24  hours  after  handling  pork  or  pork 
products  that  are  not  eligible  for 


importation  into  the  United  States.  This 
provision  is  contained  in  a  new 
§  94.12(c)(4)  of  this  final  rule. 

By  incorporating  these  new  handling 
and  cooperative  service  agreement 
requirements,  as  well  as  the 
modifications  proposed  by  the 
commenters,  this  final  rule  will  provide 
for  the  safe  importation  of  pork-filled 
pasta  products  from  SVD-affected 
regions  while  allowing  processors 
maximal  flexibility  in  the  use  of  their 
facilities. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  dociunent,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

EflTective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  .553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  amends  the  regulations  in 
§  94.12  that  deal  with  the  importation  of 
pork  and  pork  products  from  regions 
affected  with  SVD  by  establishing 
procedures  for  the  safe  importation  of 
pork-filled  pasta  into  the  United  States 
from  SVD-aJffected  regions  in  Italy  and 
elsewhere.  These  procedures  will  allow 
the  importation  of  this  product  into  the 
United  States  while  ensuring  that  the 
health  of  the  U.S.  swine  population  and 
the  economic  viability  of  the  U.S.  swine 
and  pork  and  pork  products  industries 
will  not  be  threatened  by  an  incursion 
of  SVD. 

These  industries  play  an  important 
role  in  the  U.S.  economy.  There  was  a 
total  inventory  of  58.698  million  swine 
in  the  United  States  as  of  March  1, 
2002.'  Cash  receipts  from  swine  farming 
in  2001  were  about  $12.1  billion.^  The  - 
industry  marketed  26.7  billion  pounds 
of  pork  in  2001.  Additionally,  the 
United  States  earned  a  substantial 
amount  of  money  from  exports  of  swine 
and  swine  products.  The  United  States 
exported  1.075  billion  pounds  of  pork, 
valued  at  $1,283  Whon,  in  2001.  Also  ' 
64,912  live  swine  were  exported,  which 
were  valued  at  about  $12  million.  The 


United  States  also  imported  717  million 
pounds  of  pork  in  2001,  valued  at  $771 
million,  and  imported  5,337,088  live 
swine,  all  from  Canada,  valued  at  $349 
million.  Domestically,  other  related 
agricultural  and  nonagricultural  sectors 
are  dependent  on  the  swine  and  the 
swine-product  industries  for  their 
economic  activity.  These  activities 
provide  employment  and  income  to 
many  households.  Maintaining  the 
stability  of  these  industries  depends  in 
part  on  continued  efforts  to  prevent  any 
intioduction  of  SVD  into  the  United 
States. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  impact  of  their 
rules  on  small  entities.  The  domestic 
entities  most  likely  to  be  affected  by 
allowing  importation  of  pork-filled 
pasta  products  from  regions  in  Italy 
affected  with  SVD  are  durum  wheat 
producers  and  pasta  manufacturing 
companies. 

In  1997,  6,887  farms,  over  99  percent 
of  which  were  considered  small, ^ 
produced  about  5.160  billion  pounds  of 
durum  wheat.''  In  2001.  dimim  wheat 
production  was  estimated  at  about  5.013 
billion  pounds  on  2.789  million 
harvested  acres.^  In  2001,  the  United 
States  exported  3  billion  pounds  of 
durum  wheat,  valued  at  $215  million. 
The  major  destinations  were  Italy  (39 
percent),  Timisia  (10  percent),  Algeria  (9 
percent),  and  Mexico  (7  percent).*^ 

As  a  new  product,  dry,  shelf-stable, 
pork-filled  tortellini  is  expected  to  have 
a  small  market.  The  economic  impact,  if 
any,  on  durum  wheat  producers  as  a 
result  of  importation  of  this  product  into 
the  United  States  is  also  likely  to  be 
small.  Producers  of  durum  wheat  could 
benefit  in  the  future  from  any  expansion 
of  product  range  that  results  from  these 
imports. 

There  were  141  pasta  manufactiu'ing 
plants  in  the  United  States  in  2000.  Of 
these,  5  companies  accounted  for  55 
percent  of  the  sales.  The  total  domestic 
capacity  is  estimated  to  be  about  3.4 
billion  pounds  of  pasta.  ^  Pasta 


'  USDA/NASS,  Quarterly  Hogs  and  Pigs. 
Agricultural  Statistics  Board.  March  2002. 

^  USDA/ERS.  U.S.  farm  sector  cash  receipts  from- 
sales  of  agricultural  commodities.  1998-2002, 
February  2002. 


^  North  American  lndu.strv  Classification  System 
(NAICS)  code  111140,  Wheat  Farming.  The  Small 
Business  Administration  has  established  guidelines 
for  determining  which  types  of  firms  are  to  be 
considered  small  under  the  Regulatory  Flexibility 
Act.  A  wheat  farm  is  considered  small  if  it  has 
annual  receipts  of  S750.OOO  or  less. 

■•  USDA/NASS.  1997  Census  of  Agriculture  (for 
AZ,  CA.  MN.  MT.  ND.  and  SD).  These  are  durum 
wheat-producing  States. 

=  USDA/NASS.  Crop  Production  2001  Summary, 
Agricultural  Statistics  Board.  |anuary  2002., 

•■Global  Trade  Information  Services,  Inc..  World 
Trade  Atlas.  United  Stales  Edition,  December  2001, 

'  Michael  Boland  and  David  Barton.  "How  Dakota 
Growers  Pasta  co-op  found  success  in  a  highly 
competitive  market."  July  200Hhttp:// 

Continued 


53876        Federal  Register / Vol.  68,  No.  178/Nonday,  September  15,  2003 /Rules  and  Regulations 


producers^are  considered  small 
businesses  if  they  employ  500  workers 
or  fewer."  Most  U.S.  pasta 
manufacturers  can  be  considered  small. 

Compared  to  total  imports  of  pasta, 
valued  at  $324  million  in  2001.  imports 
of  stuffed  pasta  make  up  a  relatively 
small  proportion."  Additionally, 
tortellini  is  just  one  of  tlie  many 
varieties  of  stuffed  pasta.  Other  varieties 
include  agnolotti,  calazoncelli. 
cappelletti,  fazzoletti,  ravioli,  and 
tordelli.  Each  of  these  has  variations, 
depending  on  whether  the  filling 
ingredients  are  fish-based,  ground  meat, 
vegetables,  cheese,  mushrooms,  or  herbs 
and  spices.  Although  information  on  the 
exact  amount  of  each  type  imported  is 
not  available,  the  share  of  each  is  likely 
to  be  small. 

As  a  new  variant  of  these  products, 
dry.  shelf-stable,  pork-filled  tortellini  is 
also  likely  to  have  a  small  market. 
Imports  of  this  product  are  likely  to  be 
too  small  to  have  any  price  effect  at  the 
industry  level.  No  direct  price 
competition  can  be  expected  when 
imports  are  initiated  because  there  are 
no  known  domestic  producers  of  pork- 
filled  tortellini.  Price  competition  with 
other  filled  pasta  products  is  also 
considered  unlikely  because,  as  a  new 
product  with  a  small  market,  pork-filled 
tortellini  is  unlikely  to  have  a  major 
effect  on  consumer  demand  for  those 
other  products.  Allowing  imports  of 
pork-filled  tortellini  may  eventually 
stimulate  new  competition  by 
encouraging  domestic  pasta 
manufacturers  to  develop  a  similar 
product.  Consumers  may  also  benefit 
from  having  their  choices  of  pasta 
products  expanded. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect:  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


H^y\\.ru^d^'V.us(la.gn\■/rhs.pul)/jul^h'ni^bf.htnl]. 
■.•\bciiit  BO  niillidii  uiislicls  nf  durum  ulie.it  wr.H'. 
allofiilud  for  fodil  iist-  in  2001.  Assiiniinga  Inisl.rl 
of  whoal  yields  42  poiimls  of  pasta,  the  amount  of 
wheat  in.food  usi'  equals  :i.:}60  inilllnii  pounds  of 
pHsta. 

"NAIliS  code  31 182;i.  dry  pasta  inanufactururs. 

"Cliibal  Trade  Inforniatiun  Services.  Inc..  World 

Trade  Atlas.  I'liitod  .States  Edition.  December  2001. 


Paperwork  deduction  Act 

In  accordahce  with  the  Paperwork 
Reduction  A  :t  of  1995  (44  U.S.C.  3501 
et  seq.),  the  i  nformation  collection  or 
recordkeepii  g  requirements  included  in 
this  rule  hav  ?  been  approved  by  the 
Office  of  Ma  lagement  and  Budget 
(OMB)  unde  •  OMB  control  number 
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c)  Requirements  for  pork-filled  pasta 
i-ojn  regions  affected  with 
ar  diseasf^.  (1)  Pork-filled 
processed  for  export  to 
may  only  be  filled 
pork  products  that  are 
gible  to  be  eJcported  to  the 
and  that  meet  the 
of  paragraph  (b)(l)(i),  (ii), 
section  or  of  §  94.17. 


c  > 


(2)  The  operator  of  the  pork-filled 
pasta  processing  facility  must  have 
signed  a  cooperative  service  agreement 
with  APHIS  prior  to  receipt  of  the  pork 
intended  to  be  used  in  pork-filled  pasta 
products,  stating  that  all  such  pork  will 
be  processed  only  in  accordance  with 
§94.12  or  §94.17.  Pursuant  to  the 
cooperative  service  agreement,  the 
establishment  must  allow  the 
unannounced  entry  into  the 
establishment  of  APHIS  representatives, 
or  other  persons  authorized  by  the 
Administrator,  for  the  purpose  of 
inspecting  the  facilities,  operations,  and 
records  of  the  establishment.  The 
establishment  must  be  current  in  paying 
all  costs  for  such  inspections  (it  is 
anticipated  that  such  inspections  will 
occur  up  to  four  times  per  yecU").  These 
costs  include  travel,  salary,  subsistence, 
administrative  overhead,  and  other 
incidental  expenses  (including  an 
excess  baggage  provision  up  to  150 
pounds).  In  accordance  with  the  terms 
of  the  cooperative  service  agreement, 
the  operator  of  the  processing 
establishment  must  deposit  with  the 
Administrator  an  amount  equal  to  the 
approximate  costs  for  APHIS  to  inspect 
the  establishment  one  time,  including 
travel,  salary,  subsistence, 
administrative  overhead  and  other 
incidental  expenses  (including  an 
excess  baggage  provision  up  to  150 
pounds),  and,  as  funds  from  that 
amount  are  obligated,  bills  for  costs 
incurred  based  on  official  accounting 
records  will  be  issued  to  restore  the 
deposit  to  its  original  level.  Amounts  to  . 
restore  the  deposit  to  its  original  level 
must  be  paid  within  14  days  of  receipt 

of  such  bills. 

(3)  At  the  pasta  processing 
establishment,  pork  intended  to  be  used 
for  pork-filled  pasta  products  for  export 
to  the  United  States  must  be  stored  apart 
from  any  meat  or  meat  products  not 
eligible  for  export  to  the  United  States, 
either  in  a  separate  storage  room  or 
facility  or  in  a  separate  area  of  the  same 
storage  room.  Any  storage  room  area 
reserved  for  pork  or  pork  products 
eligible  for  export  to  the  United  States 
must  be  separated  by  at  least  1  meter 
from  any  storage  room  area  where  meat 
or  meat  products  ineligible  for  export  to 
the  United  States  are  stored  and  must  be 
marked  by  signs  and  by  having  its 
borders  outlined  on  the  floor. 

(4)  Prior  to  handling  pork  used  for 
pork-filled  pasta  products  intended  for 
export  to  the  United  States,  workers  at 
the  processing  facility  who  handle  pork 
or  pork  products  in  the  facility  must 
shower  and  put  on  a  full  sot  of  clean 
clothes,  or  wait  24  hours  after  handling 
pork  or  pork  products  that  are  not 
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eligible  for  importation  into  the  United 
States. 

(5)  All  equipment  and  machinery  that 
will  come  in  contact  with  the  pork  or 
other  ingredients  of  pork-filled  pasta 
products  intended  for  export  to  the 
United  States  must  be  cleaned  and 
disinfected  before  each  use. 

(6)  Processing  lines  working  with 
pork-filled  pasta  products  for  export  to 
the  United  States  must  be  totally 
dedicated  to  the  production  of  such 
products  for  the  time  needed  to 
complete  a  given  lot.  When  any 
processing  line  in  a  facility  is  working 
with  pork-filled  pasta  products  intended 
for  export  to  the  United  States,  no  other 
processing  lines  in  the  same  facility  may 
work  on  products  using  meat  that  is  not 
eligible  for  export  to  the  United  States. 

(7)  Processing  facilities  that  are 
completely  dedicated  to  producing  only 
pork-fdled  pasta  products  for  export  to 
the  United  States  and  do  not  receive, 
handle,  or  process  any  animal  product 
not  intended  for  export  to  the  United 
States  are  exempt  from  the  requirements 
of  paragraphs  (c)(3)  through  (c)(6)  of  this 
section. 

(8)  During  processing,  the  pork-filled 
pasta  must  be  steam-heated  to  a 
minimum  internal  temperature  of  90  °C, 
then  dried,  cooled,  and  packed  to  make 
the  product  shelf  stable  without 
refrigeration. 

(9)  The  processing  facility  must 
maintain  under  lock  and  key,  for  a 
minimum  of  2  years,  an  original  record 
of  each  lot  of  pork  or  pork  products 
used  for  pork-filled  pasta  products  for 
export  to  the  United  States.  Each  record 
must  include  the  following: 

(i)  The  date  that  the  cooked  or  dry- 
cured  pork  product  was  received  in  the 
processing  facility; 

(ii)  The  number  of  packages,  the 
number  of  hams  or  cooked  pork 
products  per  package,  and  the  weight  of 
each  package; 

(iii)  A  lot  number  or  other 
identification  marks; 

(iv)  The  health  certificate  that 
accompanied  the  cooked  or  dry-ciu-ed 
pork  product  from  the  slaughter/ 
processing  facility  to  the  meat-filled 
pasta  product  processing  facility;  and 

(v)  The  date  that  the  pork  or  pork 
product  used  in  the  pasta  started  dry 
curing  (if  the  product  used  is  a  dry- 
cured  ham)  or  the  date  that  the  product 
was  cooked  (if  the  product  used  is  a 
cooked  pork  product). 

(10)  Tne  pork-filled  pasta  must  be 
accompanied  by  a  certificate  issued  by 
an  official  of  the  National  Government 
of  the  region  in  which  the  pasta  product 
is  processed  who  is  authorized  to  issue 
the  foreign  meat  inspection  certificate 
required  under  §  327.4  of  this  title. 


stating  that  the  pork-filled  pasta  product 
has  been  processed  in  accordance  with 
the  requirements  of  this  section. 

Upon  arrival  of  the  pork-filled  pasta 
in  the  United  States,  the  certificate  must 
be  presented  to  an  inspector  at  the  port 
of  arrival. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0579-0015 
and  0579-^)214) 

Done  in  Washington,  DC,  this  8th  day  of 
September  2003. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  03-23431  Filed  9-12-03;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121, 125,  and  135 

[Docket  No.:  FAA-2003-15682;  Amendment 
Nos.  121-288, 125-42, 135-84] 

RIN  2120-AH89 

Digital  Flight  Data  Recorder 
Requirements — Changes  to  Recording 
Specifications  and  Additional 
Exceptions;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction. 

SUMMARY:  This  document  makes 
corrections  to  the  correction  to  the  final 
rule  published  in  the  Federal  Register 
on  August  20,  2003  (68  FR  50069).  This 
document  makes  a  minor  change  to  a 
section  number  that  was  changed  in  the 
previous  correction  to  the  final  rule.  In 
the  first  correction  document,  we 
inserted  a  corrected  Parameter  15  into 
the  appendixes  for  part  121  and  part  125 
in  the  final  rule.  We  inadvertently  cited 
§  135.152(j)  in  the  "Seconds  per 
sampling  interval"  column  when  we 
should  have  cited  §  121.344(f). 
DATES:  This  correction  is  effective 
August  18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Davis,  Flight  Standards  Service,  Air 
Transportation  Division;  telephone 
(202)  267-8166;  facsimile  (202)  267- 
5229;  e-mail  gary.davis@faa.gov. 

Background 

In  response  to  a  series  of 
recommendations  issued  by  the 
National  Transportation  Safety  Board 
(NTSB),  the  FAA  revised  and  updated 
parts  121, 125  and  135  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR)  in  1997 
to  require  that  flight  data  recorders  on 


U.S.  registered  airplanes  be  upgraded  to 
record  additional  parameters  of  data  (62 
FR  38362,  July  17,  1997).  The  exact 
number  of  parameters  required  depends 
on  the  age  of  the  airplane:  airplanes 
manufactured  after  August  19,  2002,  ' 
must  record  88  parameters  of  flight  data. 

The  final  rule  published  on  July  18, 
2003  (68  FR  42932)  amends  the  flight 
data  recorder  regulations  by  expanding 
the  recording  specifications  of  certain 
data  parameters  for  specified  airplanes, 
and  by  adding  aircraft  models  to  the 
lists  of  aircraft  excepted  from  the  1997 
regulations.  In  addition,  this  rule 
corrects  specifications  in  an  operating 
rule  appendix  that  were  inadvertently 
omitted  in  previous  actions.  These 
changes  are  necessar)'  to  allow  the 
continued  operation  of  certain  aircraft 
that  are  unable  to  meet  the  existing 
recorder  criteria  using  installed 
equipment.  The  changes  are  also 
necessary  for  certain  aircraft  for  which 
the  cost  to  retrofit  under  1997  regulatory 
changes  would  be  cost  prohibitive. 

List  of  Subiects 

14  CFR  Part  121 

Air  carriers,  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  Part  125 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  135 

Air  taxis.  Aircraft,  Aviation  safety. 
Reporting  and  record  keeping 
requirements. 

Correction 

In  the  correction  to  the  final  rule 
"Digital  Flight  Data  Recorder 
Requirements — Changes  to  Recording 
Specifications  and  Additional 
Exceptions"  published  in  the  Federal 
Register  on  August  20.  2003.  FR  Doc. 
No.  03-21-329  (68  FR  50069)  make  the 
following  correction: 

1.  On  page  50069,  in  the  chart  for 
Parameter  15,  in  the  fourth  column, 
correct  "0.5  or  0.25  for  airplanes 
operated  under  §  135.152(j)."  to  read 
*'0.5  or  0.25  for  airplanes  operated 
'  under  §  121.344(f)." 

Issued  in  Washington.  DC  on  September  9. 
2003. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
[FRX)oc.  03-23505  Filed  9-12-03;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Part  230 

Israel  Loan  Guarantees  Issued  Under 
the  Emergency  Wartime  Supplemental 
Appropriations  Act  of  2003— Standard 
Terms  and  Conditions 

AGENCY:  Agency  for  International 
Development. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  prescribes  the 
procedures  and  standard  terms  and 
conditions  applicable  to  loan  guarantees 
issued  for  the  benefit  of  the  Government 
of  Israel  on  behalf  of  the  State  of  Israel 
pursuant  to  the  Emergency  Wartime 
Supplemental  Appropriations  Act  of 
2003. 

EFFECTIVE  DATE:  September  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  F.D.  Ryder,  Office  of 
General  Counsel,  U.S.  Agency  for 
International  Development,  Washington, 
DC  20523-6601;  tel.  202-712-4775,  fax 
202-216-3055. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Emergency  Wartime 
Supplemental  Appropriations  Act  of 
2003  (Pub.  L.  108-11),  the  United  States 
of  America,  acting  through  the  U.S. 
Agency  for  International  Development, 
may  issue  loan  guarantees  applicable  to 
siuns  borrowed  by  the  Government  of 
Israel  on  behalf  of  the  State  of  Israel  (the 
"Borrower")  from  time  to  time  between 
the  date  hereof  and  September  30,  2006, 
not  exceeding  an  aggregate  total  of  $9 
billion  in  pringipal  amount.  The  loan 
guarantees  shall  insure  the  Borrower's 
repayment  of  100%  of  principal  and 
interest  due  under  such  loans.  The  full 
faith  and  credit  of  the  United  States  of 
America  is  pledged  for  the  full  payment 
and  performance  of  such  guarantee 
obligations. 

This  rulemaking  document  is  not 
subject  to  rulemaking  under  5  U.S.C. 
553  or  to  regulatory  review  under 
Executive  Order  12866  because  it 
involves  a  foreign  affairs  function  of  the 
United  States.  The  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  do  not  apply. 

List  of  Subjects  in  22  CFR  Part  230 

Foreign  aid.  Foreign  relations, 
Guaranteed  loans. 

Authority  and  Issuance 

■  Accordingly,  a  new  Part  230  is  added 
to  Title  22,  Chapter  II,  of  the  Code  of 
Federal  Regulations,  as  follows: 


PART  230— SRAEL  LOAN 
GUARANTEES  ISSUED  UNDER  THE 
EMERGENCY  WARTIME 
SUPPLEMENTAL  APPROPRIATIONS 
ACT  OF  2003,  PUB.  L.  108-11— 
STANDARD  'ERMS  AND  CONDITIONS 


Sec. 

230.01 

230.02 

230.03 

230.04 

230.05 

230.06 


Purpo  se. 
Defini 
The  I 


ions. 
GLarantee. 
Guara  itee  eligibility. 
Non-i  npairment  of  the  Guarantee. 
Trans  erability  of  Guarantee;  Note 


Register. 

230.07  Fiscal 

230.08  Event 
Compensa ; 

230.09  No  Ac  celerat 

230.10  Paym  i 
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230.11  Subrofe 


230.12 
230.13 
230.14 
230.15 
230.16 

Authority 

Supplemental 
Pub.  L.  108-1 
Guarantees  to 


Agent  Obligations.   ■ 

of  Default;  Application  for 

ion;  Payment. 

ion  of  Eligible  Notes. 

nt  to  USAID  of  Excess 
1  deceived  by  a  Noteholder. 

;ation  of  USAID. 
Proseiution  of  Claims. 
Chanj  e  in  Agreements. 
Arbiti  ition. 


Notia  . 

Govet  ling  Law. 

E  nergency  Wartime 
\ppropriations  Act,  2003, 
chapter  5,  title  I,  "Loan 
srael." 


§230.01    Pur|tose. 

The  purpoi  e  of  this  regulation  is  to 
prescribe  the  procedures  and  standard 
terms  and  co:  iditions  applicable  to  loan 
guarantees  is  iued  for  the  benefit  of  the 
Government  bf  Israel  on  behalf  of  the 
State  of  Israe  ("Borrower"),  pursuant  to 
the  Emergen<  y  Wartime  Supplemental 
Appropriatio  is  Act  of  2003,  Pub.  L. 
108-11.  The  oan  guarantees  will  apply 
to  sums  borrc  wed  from  time  to  time 
between  the  i  late  hereof  and  September 
30,  2006,  not  exceeding  an  aggregate 
total  of  nine  nllion  United  States 
Dollars  ($9,0  >0,000,000)  in  principal 
amount.  The  loan  guarantees  shall 
insure  the  Be  rrower's  repayment  of 
100%  of  principal  and  interest  due 
under  such  li  lans.  The  full  faith  and 
credit  of  the  Jnited  States  of  America  is 
pledged  for  t  le  full  payment  and 
performance  of  such  guarantee 
obligations. '  he  loan  gusirantees  will  be 
issued  pursu  mt  to  a  Loan  Guarantee 
Commitment  Agreement  between  the 
Borrower  an<  the  United  States 
Government  iated  August  18,  2003. 

§230.02    Defiiitions. 

Wherever  \  ised  in  these  standard 
terms  and  conditions: 

(a)  USAID 
Agency  for 
or  its 

(b)  EIigible{Note(s} 
meeting  the 
§  230.04  herijf 

(c)  Noteho  der 
Eligible  Note  who 


success  or 


neans  the  United  States 
Ii  temational  Development 


means  [a]  Note[sl 
« ligibility  criteria  set  out  in 

means  the  owner  of  an 
is  registered  as  such 


on  the  Note  Register  of  Eligible  Notes 
required  to  be  maintained  by  the  Fiscal 
Agent. 

(d)  Borrower  means  the  Government 
of  Israel,  on  behalf  of  the  State  of  Israel. 

(e)  Defaulted  Payment  means,  as  of 
any  date  and  in  respect  of  any  Eligible 
Note,  any  Interest  Amount  and/or 
Principal  Amoimt  not  paid  when  due. 

(f)  Further  Guarant^d  Payments 
means  the  amount  of  any  loss  sneered 
by  a  Noteholder  by  reason  of  the 
Borrower's  failure  to  comply  on  a  timely 
basis  with  any  obligation  it  may  have 
under  an  Eligible  Note  to  indemnify  and 
hold  harmless  a  Noteholder  from  taxes 
or  governmental  charges  or  any  expense 
arising  out  of  taxes  or  any  other 
governmental  charges  relating  to  the 
Eligible  Note  in  the  country  of  the 
Borrower. 

(g)  Interest  Amount  means  for  any 
Eligible  Note  the  amount  of  interest 
accrued  on  the  Principal  Amount  of  ■ 
such  Eligible  Note  at  the  applicable 
Interest  Rate. 

(h)  Principal  Amount  means  the 
principal  amount  of  any  Eligible  Notes 
issued  by  the  Borrower.  For  purposes  of 
determining  the  principal  amount  of 
any  Eligible  Notes  issued  by  the 
Borrower,  the  principal  amount  of  each 
Eligible  Note  shall  be: 

(1)  In  the  case  of  any  Eligible  Note 
issued  having  a  notional  amoimt,  but  no 
principal  balance,  the  original  issue 
price  (excluding  any  transaction  costs) 
thereof;  and 

(2)  In  the  case  of  any  Eligible  Note 
issued  with  a  principal  bedance,  the 
stated  principal  amount  thereof. 

(i)  Interest  Rate  means  the  interest 
rate  borne  by  an  Eligible  Note. 

(j)  Loss  of  Investment  respecting  any 
Eligible  Note  means  an  amount  in 
Dollars  equal  to  the  total  of  the: 

(1)  Defaulted  Payment  unpaid  as  of 
the  Date  of  Application, 

(2)  Further  Guaranteed  Payments 
unpaid  as  of  the  Date  of  Application, 
and 

(3)  Interest  accrued  and  unpaid  at  the 
Interest  Rate(s)  specified  in  the  Eligible 
Note(s)  on  the  Defaulted  Payment  and 
Further  Guaranteed  Pajrments,  in  each 
case  from  the  date  of  default  with 
respect  to  such  payment  to  and 
including  the  date  on  which  full 
payment  thereof  is  made  to  the 
Noteholder. 

(k)  Application  for  Compensation 
means  an  executed  application  in  the 
form  of  Appendix  A  to  this  part  which 
a  Noteholder,  or  the  Fiscal  Agent  on 
behalf  of  a  Noteholder,  files  with  USAID 
pursuant  to  §  230.08  of  this  part. 

(1)  Applicant  means  a  Noteholder  who 
files  an  Application  for  Compensation 
with  USAID,  either  directly  or  through 
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the  Fiscal  Agent  acting  on  behalf  of  a 
Noteholder. 

(m)  Date  of  Application  means  the 
date  on  which  an  Application  for 
Compensation  is  actually  received  by 
USAID  pursuant  to  §  230.15  of  this  part. 

(n)  Business  Day  means  any  day  other 
than  a  day  on  which  banks  in  New 
York,  NY  are  closed  or  authorized  to  be 
closed  or  a  day  which  is  observed  as  a 
federal  holiday  in  Washington.  DC,  by 
the  United  States  Government. 

(o)  Guarantee  means  the  guarantee  of 
USAID  pursuant  to  this  part  230  and  the 
Emergency  Wartime  Supplemental 
Appropriations  Act  of  2003,  PubHc  Law 
108-11. 

(p)  Guarantee  Payment  Date  means  a 
Business  Day  not  more  than  three  (3) 
Business  Days  after  the  related  Date  of 
Application. 

(q)  Person  means  any  legal  person, 
including  any  individual,  corporation, 
partnership,  joint  venture,  association, 
joint  stock  company,  trust, 
unincorporated  organization,  or 
government  or  any  agency  or  political 
subdivision  thereof. 

(r)  Note[s}  means  any  debt  securities 
issued  by  the  Borrower. 

(s)  Fiscal  Agency  Agreement  means 
the  agreement  among  USAID,  the 
Borrower  and  the  Fiscal  Agent  pursuant 
to  which  the  Fiscal  Agent  agrees  to 
provide  fiscal  agency  services  in  respect 
of  the  Note[sJ,  a  copy  of  which  Fiscal 
Agency  Agreement  shall  be  made 
available  to  Noteholders  upon  request  to 
the  Fiscal  Agent. 

(t)  Fiscal  Agent  means  the  bank  or 
trust  company  or  its  duly  appointed 
successor  under  the  Fiscal  Agency 
Agreement  which  has  been  appointed 
by  the  Borrower  with  the  consent  of 
USAID  to  perform  certain  fiscal  agency 
services  for  specified  Eligible  Notefs] 
piusuant  to  the  terms  of  the  Fiscal 
Agency  Agreement. 

§230.03    The  Guarantee. 

Subject  to  these  terms  and  conditions, 
the  United  States  of  America,  acting 
through  USAID,  guarantees  to 
Noteholders  the  Borrower's  repayment 
of  100  percent  of  principal  and  interest 
due  on  Eligible  Notes.  Under  this 
Guarantee,  USAID  agrees  to  pay  to  any 
Noteholder  compensation  in  Dollars 
equal  to  such  Noteholder's  Loss  of 
Investment  under  its  Eligible  Note; 
provided,  however,  that  no  such 
payment  shall  be  made  to  any 
Noteholder  for  any  such  loss  arising  out 
of  fraud  or  misrepresentation  for  which 
such  Noteholder  is  responsible  or  of 
which  it  had  knowledge  at  the  time  it 
became  such  Noteholder.  This 
Guarantee  shall  apply  to  each  Eligible 
Note  registered  on  the  Note  Register 


required  to  be  maintained  by  the  Fiscal 
Agent. 

§230.04    Guarantee  Eligibility. 

(a)  Eligible  Notes  only  are  guaranteed 
hereunder.  Notes  in  order  to  achieve 
Eligible  Note  status: 

(1)  Must  be  signed  on  behalf  of  the 
Borrower,  manually  or  in  facsimile,  by 
a  duly  authorized  representative  of  the 
Borrower; 

(2)  Must  contain  a  certificate  of 
authentication  manually  executed  by  a 
Fiscal  Agent  whose  appointment  by  the 
Borrower  is  consented  to  by  USAID  in 
the  Fiscal  Agency  Agreement;  and 

(3)  Shall  be  approved  and 
authenticated  by  USAID  by  either: 

(i)  The  affixing  by  USAID  on  the 
Notes  of  a  guarantee  legend 
incorporating  these  Standard  Terms  and 
Conditions  signed  on  behalf  of  USAID 
by  either  a  manual  signature  or  a 
facsimile  signature  of  an  authorized 
representative  of  USAID  or 

(ii)  the  delivery  by  USAID  to  the 
Fiscal  Agent  of  a  guarantee  certificate 
incorporating  these  Standard  Terms  and 
Conditions  signed  on  behalf  of  USAID 
by  either  a  manual  signature  or  a 
facsimile  signatiu-e  of  an  authorized 
representative  of  USAID. 

(b)  The  authorized  USAID 
representatives  for  purposes  of  this 
regulation  whose  signature(s)  shall  be 
binding  on  USAID  shall  include  the 
USAID  Chief  and  Deputy  Chief 
Financial  Officer.  Assistant 
Administrator  and  Deputy,  Bureau  for 
Economic  Growth,  Agriculture  and 
Trade,  Director  and  Deputy  Director, 
Office  of  Development  Credit,  and  such 
other  individual(s)  designated  in  a 
certificate  executed  by  an  authorized 
USAID  Representative  and  delivered  to 
the  Fiscal  Agent.  The  certificate  of 
authentication  of  the  Fiscal  Agent 
issued  pursuant  to  the  Fiscal  Agency 
Agreement  shall,  when  manually 
executed  by  the  Fiscal  Agent,  be 
conclusive  evidence  binding  on  USAID 
that  an  Eligible  Note  has  been  duly 
executed  on  behalf  of  the  Borrower  and 
delivered. 

§  230.05    Non-jmpairment  of  the  Guarantee. 

The  full  faith  and  credit  of  the  United 
States  of  America  is  pledged  to  the 
performance  of  this  Guarantee.  The 
Guarantee  shall  be  unconditional,  and 
shall  not  be  affected  or  impaired  by: 

(a)  Any  defect  in  the  authorization, 
execution,  delivery  or  enforceability  of 
any  agreement  or  other  document 
executed  by  a  Noteholder,  USAID,  the 
Fiscal  Agent  or  the  Borrower  in 
connection  with  the  transactions 
contemplated  by  this  Guarantee  or 


(b)-The  suspension  or  termination  of 
the  program  pursuant  to  which  USAID 
is  authorized  to  guarantee  the  Eligible 
Notes.  This  non-impairment  of  the 
guarantee  provision  shall  not,  however, 
be  operative  with  respect  to  any  loss 
arising  out  of  fraud  or  misrepresentation 
for  which  the  claiming  Noteholder  is 
responsible  or  of  which  it  had 
knowledge  at  the  time  it  became  a 
Noteholder. 

§  230.06    Transferability  of  Guarantee;  Note 
Register. 

A  Noteholder  may  assign,  transfer  or 
pledge  an  Eligible  Note  to  any  Person. 
Any  such  assignment,  transfer  or  pledge 
shall  be  effective  on  the  date  that  the 
naune  of  the  new  "Noteholder  is  entered 
on  the  Note  Register  required  to  be 
'  maintained  by  the  Fiscal  Agent 
pursuant  to  the  Fiscal  Agency 
Agreement.  USAID  shall  be  entitled  to 
treat  the  Persons  in  whose  names  the 
Eligible  Notes  are  registered  as  the 
owners  thereof  for  all  purposes  of  this 
Guarantee  and  USAID  shall  not  be 
affected  by  notice  to  the  contrary. 

§230.07    iHscal  Agent  Obligations. 

Failure  of  the  Fiscal  Agent  to  perform 
any  of  its  obligations  pursuant  to  the 
Fiscal  Agency  Agreement  shall  not 
impair  any  Noteholder's  rights  under 
this  Guarantee,  but  may  be  the  subject 
of  action  for  damages  against  the  Fiscal 
Agent  by  USAID  as  a  resuh  of  such 
failure  or  neglect.  A  Noteholder  may 
appoint  the  Fiscal  Agent  to  make 
demand  for  payment  on  its  behalf  under 
this  Guarantee. 

§  230.08    Event  of  Default;  Application  for 
Compensation;  Payment. 

At  any  time  after  an  Event  of  Default, 
as  this  term  is  defined  in  an  Eligible 
Note,  any  Noteholder  hereunder,  or  the 
Fiscal  Agent  on  behalf  of  a  Noteholder 
hereunder,  may  file  with  USAID  an 
Application  for  Compensation  in  the 
form  provided  in  Appendix  A  to  this 
part.  USAID  shall  pay  or  cause  to  be 
paid  to  any  such  Applicant  any 
compensation  specified  in  such 
Application  for  Compensation  that  is 
due  to  the  Applicant  pursuant  to  the 
Guarantee  as  a  Loss  of  Investment  not 
later  than  three  (3)  Business  Days  after 
the  Date  of  Application.  In  the  event 
that  USAID  receives  any  other  notice  of 
an  Event  of  Default,  USAID  may  pay  any 
compensation  that  is  due  to  any 
Noteholder  pursuant  to  a  Guarantee, 
•whether  or  not  such  Noteholder  has 
filed  with  USAID  an  Application  for 
Compensation  in  respect  of  such 
amount. 
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§  230.09    No  Acceleration  of  Eligible  Notes. 

Eligible  Notes  shall  not  be  subject  to 
acceleration,  in  whole  or  in  part,  by 
USAID,  the  Noteholder  or  any  other 
party.  USAID  shall  not  have  the  right  to 
pay  any  amounts  in  respect  of  the 
Eligible  Notes  other  than  in  accordance 
with  the  original  payment  terms  of  such 
Eligible  Notes. 

§230.1 0    Payment  to  USAID  of  Excess 
Amounts  Received  by  a  Noteholder. 

If  a  Noteholder  shall,  as  a  result  of 
USAID  paying  compensation  under  this 
Guarantee,  receive  an  excess  payment,  it 
shall  refund  the  excess  to  USAID. 

§  230.1 1    Subrogation  of  USAID. 

In  the  event  of  payment  by  USAJD  to 
a  Noteholder  under  this  Guarantee, 
USAID  shall  be  subrogated  to  the  extent 
of  such  payment  to  all  of  the  rights  of 
such  Noteholder  against  the  Borrower 
under  the  related  Note. 

§  230.12    Prosecution  of  Claims. 

After  payment  by  USAID  to  an 
Applicant  hereunder,  USAID  shall  have 
exclusive  power  to  prosecute  all  claims 
related  to  rights  to  receive  payments 
under  the  Eligible  Notes  to  which  it  is 
thereby  subrogated.  If  a  Noteholder 
continues  to  have  an  interest  in  the 
outstanding  Eligible  Notes,  such  a 
Noteholder  and  USAID  shall  consult 
with  each  other  with  respect  to  their 
respective  interests  in  such  Eligible 
Notes  and  the  manner  of  and 
responsibility  for  prosecuting  cleiims. 

§230.13    Change  in  Agreements. 

No  Noteholder  will  consent  to  any 
change  or  waiver  of  any  provision  of 
any  document  contemplated  by  this 
Guarantee  without  the  prior  written 
consent  of  USAID. 

§230.14    Arbitration. 

Any  controversy  or  claim  between 
USAID  and  any  noteholder  arising  out 
of  this  Guarantee  shall  be  settled  by 
arbitration  to  be  held  in  Washington,  DC 
in  accordance  with  the  then  prevailing 
rules  of  the  American  Arbitration 
Association,  and  judgment  on  the  award 
rendered  by  the  arbitrators  may  be 
entered  in  any  court  of  competent 
jurisdiction. 

§230.15    Notice. 

Any  communication  to  USAID 
pursuant  to  this  Guarantee  shall  be  in 
writing  in  the  English  language,  shall 
refer  to  the  Israel  Loan  Guarantee 
Number  inscribed  on  the  Eligible  Note 
and  shall  be  complete  on  the  day  it  shall 
be  actually  received  by  USAID  at  the 
Office  of  Development  Credit,  Bureau 
for  Economic  Growth,  Agriculture  and 
Trade,  United  States  Agency  for 


International  I  levelopment,  Washington, 
DC  20523-00^.  Other  addresses  may  be 

the  above  upon  the 
giving  of  notic  s  of  such  substitution  to 
each  Notehol(fer  by  first  class  mail  at 
the  address  sef 
Register. 


Govei  ning  Law. 


Guaran  tee 


§230.16 

This 
and  construed 
laws  of  the  United 
governing 
transactions  o 
Government. 


shall  be  governed  by 
in  accordance  with  the 
States  of  America 
contracts  and  commercial 
the  United  States 


Appendix  A  t( 
for  Compensal  i 


United  States  A]  ency  for  International 
Development 

Washington.  Dd20523 

Ref:  Guarantee  qated  as  of ,  19  . 
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default  with 
including  the 
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interest  accrual 
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instructions  of 
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otherwise  defin 
assigned  to  sucl 
and  Conditions 
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[Name  of  Applicant] 
By: 
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Title: 
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t  th! 
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relates  to  Further 
Application  must 
nature  and  circunfctances 


forth  in  the  Note 
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advised  that  payment  of 

of  S of  principal, 
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Standard  Terms  and 
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of  Notes  held  by  the 

e  Government  of  Israel,  on 
e  of  Israel  (the  "Borrower"). 
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le  date  hereof.  In  accordance 
id  provisions  of  the  above- 

ntee,  the  undersigned 
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f  resently  outstanding  Note(s) 
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jm,  being  the  rate  for  such 
specified  in  such  Note.  Such 
made  at  (state  payment 

Pjoteholder). 

terms  herein  that  are  not 
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Application  for  Compensation 
juaranteed  Payments,  such 
ilso  contain  a  statement  of  the 
of  the  related  loss. 


Dated:  September  11,  2003. 
Christopher  F.D.  Ryder, 

Acting  Assistant  General  Counsel. 

[FR  Doc.  03-23570  Filed  9-12-03;  8:45  am] 

BILLING  CODE  6116-01-l> 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044       . 

Benefits  Payable  In  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying  , 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  October  2003.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  ihttp://www.pbgc.gov). 

EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326—4024.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (foimd  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
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determined  using  the  PBGC's  historical 
methodology  (found  in  appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  October  2003,  (2) 
adds  to  appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
"Dctober  2003,  and  (3)  adds  to  appendix 
C  to  part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  October  2003. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  4.90  percent  for 
the  first  20  years  following  the  valuation 
date  and  5.25  percent  thereafter.  These 
interest  assumptions  are  unchanged 
from  those  in  effect  for  September  2003. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  appendix  B  to 
part  4022)  will  be  3.50  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 


Rate  set 


status.  These  interest  assumptions  are 
unchanged  from  those  in  effect  for 
September  2003. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market    . 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  October  2003, 
the  PBGC  finds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amendment  effective  less. than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulator^' 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory'  Flexibility 


Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 

■  In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended  as 
follows: 

PART  4022— BENERTS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1 .  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302,  1322.  1322b. 
1341(c)(3)(D).  and  1344. 

■  2.  In  appendix  B  to  part  4022.  Rate  Set  ' 
120,  as  set  forth  below,  is  added  to  the 
table.  (The  introductor\'  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022— Lump  Sum 
Interest  Rates  for  PBGC  Payments 


For  plans  with  a  valu- 
ation date 


On  or 
after 


Before 


Imme- 
diate an- 
nuity rate 
(percent) 


Deferred  annuities  (percent) 


n, 


rh 


120 10-1-03       11-1-03 


350 


4.00 


4.00 


4.00 


■  3.  In  appendix  C  to  part  4022,  Rate  Set 
120,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.)  V 


Appendix  C  to  Part  4022— Lump  Sum 
Interest  Rates  For  Private-Sector 
Payments 


Rate  set 


For  plans  with  a  valu- 
ation date 


On  or 
after 


Before 


Imme- 
diate an- 
nuity rate 
(percent) 


Deferred  annuities  (percent) 


n, 


Ik 


120  10-1-03       11-1-03 


3.50 


4.00 


4.00 


400 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

■  4.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341.  1344.  13fi2. 

■  5.  In  appendix  B  to  part  4044.  a  new 
entry,  as  set  forth  below',  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


Appendix  B  to  Part  4044 — ^Interest 
Rates  Used  to  Value  Benefits 
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For  valuation  dates  occurring  in  the  month — 

The  values  ol 

i,  are: 

k 

for  t= 

A 

for  t= 

A 

for  f= 

•                               •                               * 

October  2003 

0490 

• 

1-20 

.0525 

• 

>20 

N/A 

• 

N/A 

Issued  in  Washington,  DC,  on  this  8th  day 
of  September,  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

tFR  Doc.  03-23365  Filed  9-12-03;  8:45  am] 
BILLING  C0D6  770e-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parti  280 
RIN3095-AB17 

NARA  Faqilities;  Public  Use 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

summary:  NARA  is  modifying  its 
reflations  for  using  NARA  facilities. 
Our  existing  regulations  specify  conduct 
rules  on  NARA  property,  which  is 
defined  as  property  under  the  control  of 
the  Archivist.  We  are  adding-threats  as 
a  prohibited  behavior  because  of  the  risk 
to  persons  and  property  potentially 
posed  by  threats,  and  because  of  the 
increased  number  of  email  and 
telephone  threats  received  in  NARA 
facilities.  We  are  also  specifying  the 
types  of  corrective  action  NARA 
imposes  for  prohibited  behavior.  This 
final  rule  specifies  the  formal 
procedures  that  we  follow  when 
banning  individuals  from  our  facilities 
and  adds  appeal  procedures  for 
individuals  who  want  to  request  a 
reconsideration  of  the  determination. 
Last,  we  are  applying  these  changes  to 
NARA  property  and  to  NARA-occupied 
space  in  facilities  that  are  under  the 
control  of  other  agencies. 
EFFECTIVE  DATE:  October  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
837-2902. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  in  the 
April  18,  2003,  Federal  Register  (67  FR 
19168)  for  a  60-day  comment  period. 
NARA  did  not  receive  any  comments. 
This  rule  is  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget. 
This  rule  is  not  a  major  rule  as  defined 


Chi  pt 


in  5  U.S.C 
Review  of 
required  by  th(  i 
Act,  I  certify 
a  significant  ii^pact 
number  of 
regulation  doe  i 
implications 


er  8,  Congressional 
Agehcy  Rulemaking.  As 
Regulatory  Flexibility 
this  riile  will  not  have 

on  a  substantial 
entities.  This 
not  have  any  federalism 


tlat 


List  of  Subject ; 

Federal  buiL  lings 


I reasa  ns 


■  For  the 
preamble,  NA|LA 
title  36,  Code 
chapter  XII,  as 


(,f 


PART  1280— PUBLIC  USE  OF  NARA 
FACILITIES 


■  l.Theautho 
is  revised  to 


read 


Authority:  44 

2112(a)(l)(A)(Hi 


J.S.C.  2102  notes,  2104(a), 
2903 


■  2.  Amend  § 
paragraphs  (b) 
paragraph  (d) 


§1280.1    What 


(b)  When 
facilities,  the 
Administratioji 
Conduct  on 
part  102-74, 
These  facilitie  > 
records  services 
Washington 
Suitland.  MD, 
Records  Cente  r 
the  Office  of 
Washington, 
§§1280.32(1) 
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other  types  of  corrective  action,  removal 
and  banning  from  the  facility. 

■  3.  Amend  §  1280.32  by  adding 
paragraph  (1)  to  read  as  follows: 

§  1 280.32    What  other  behavior  is  not 
permitted? 

***** 

(1)  Threatening  directly  (e.g.,  in- 
person  communications  or  physical 
gestures)  or  indirectly  (e.g.,  via  regular 
mail,  electronic  mail,  or  phone)  any 
NARA  employee,  visitor,  volunteer, 
contractor,  other  building  occupants,  or 
property. 

■  4.  Add  §  1280.34  and  §  1280.36  to 
subpart  A  to  read  as  follows: 

§  1 280.34    What  are  the  types  of  corrective 
action  NARA  imposes  for  prohibited 
behavior? 

(a)  Individuals  who  violate  the 
provisions  of  this  part  are  subject  to: 

(1)  Removal  from  the  premises 
(removal  for  up  to  seven  calendar  days) 
and  possible  law  enforcement 
notification; 

(2)  Banning  from  property  owned  or 
operated  by  NARA; 

(3)  Arrest  for  trespass;  and 

(4)  Any  additional  types  of  corrective 
action  prescribed  by  law. 

(b)  The  regional  administrator  of  the 
facility  (or  the  director  if  so  designated) 
has  the  authority  to  have  the  individual 
immediately  removed  and  denied 
further  access  to  the  premises  for  up  to 
seven  calendar  days.  During  this 
removal  period,  the  Assistant  Archivist 
for  Administrative  Services  renders  a 
decision  on  whether  the  individual 
should  be  banned  from  specific  or  all 
NARA  facilities  permanently  or 
temporarily  (in  up  to  one-year 
increments).  Long-term  banning  under 
this  part  includes  automatic  revocation 
of  research  privileges,  notwithstanding 
the  time  periods  set  forth  in  36  CFR 
1254.20.  Research  privileges  remain 
revoked  until  the  ban  is  lifted,  at  which 
time  an  application  for  new  privileges 
may  be  submitted. 

(c)  Upon  written  notification  by  the 
Assistant  Archivist  for  Administrative 
Services,  individuals  may  be  banned 
from  all  NARA  facilities.  All  NARA 
facilities  will  be  notified  of  the  banning 
of  individuals. 
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§  1280.36    May  I  file  an  appeal  if  I  am 
banned  from  NARA  facilities? 

Yes,  within  30  calendar  days  of 
receiving  such  notification,  an 
individual  may  appeal  the  decision  in 
writing.  In  the  request,  the  individual 
must  state  the  reasons  for  the  appeal 
and  mail  it  to  the  Deputy  Archivist  of 
the  United  States  for  reconsideration 
(address:  National  Archives  and  Records 
Administration  (ND),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001). 
The  Deputy  Archivist  has  30  calendar 
days  from  receipt  of  an  appeal  to  make 
a  decision  to  rescind,  modify,  or  uphold 
the  ban.  If  the  ban  is  upheld,  further 
requests  by  the  affected  individual  will 
not  be  acted  upon  if  received  prior  to 
the  expiration  of  a  period  of  one  year 
from  the  date  of  the  last  request  for 
reconsideration.  After  one  year  has 
passed,  a  further  request  for 
reconsideration  will  be  considered,  and 
the  Deputy  Archivist  will  decide,  within 
30  calendar  days  of  receiving  the 
request,  whether  the  ban  remains  in 
place  or  is  rescinded.  Notice  of  the 
decision  will  be  provided  in  writing  to 
the  affected  individual. 
■  5.  Revise  §  1280.100  to  read  as  follows: 

§  1 280.1 00    What  are  the  rules  of  conduct 
at  NARA  regional  records  services 
facilities? 

While  at  any  NARA  regional  records 
services  facility,  you  are  subject  to  all  of 
the  following: 

(a)  The  GSA  regulations.  Conduct  on 
Federal  Property  (41  CFR  Part  102-74, 
Subpart  C); 

(b)  The  rules  in  Subparts  B  and  F  of 
this  part; 

(c)  Section  1280.1(b  through  d); 

(d)  Section  1280.32(1); 

(e)  Section  1280.34  (a)(1)  and  (a)(2); 
and 

(f)  Section  1280.36. 

Dated:  August  14,  2003. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc.  03-23337  Filed  9-12-03:  8:45  am] 

BILUNG  CODE  751S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NC-107-200338(a);  FRL-7557-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina: 
Mecklenburg-Union  Transportation 
Conformity  Interagency  Memorandum 
of  Agreement 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  a  revision  to 
the  North  Carolina  State 
Implementation  Plan  (SIP)  that  contains 
the  transportation  conformity 
memorandum  of  agreement  with  the 
Mecklenburg-Union  Metropolitan 
Planning  Organization  and  others.  The 
memorandum  of  agreement  establishes 
procedures  for  consultation  as  part  of 
the  transportation  conformity 
provisions.  This  EPA  approval  action 
allows  direct  consultation  among 
agencies  at  the  local  level.  This  final 
approval  action  is  limited  to 
Transportation  Conformity. 
DATES:  This  direct  final  rule  is  effective 
on  November  14,  2003,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  October  15,  2003.  If 
adverse  comment  is  received,  EPA  will  • 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to  Kelly  Sheckler  at  the  Air 
Planning  Branch,  EPA,  Region  4,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Comments  may  also  be 
submitted  electronically,  or  through 
hand  delivery/courier.  Please  follow  the 
detailed  instructions  described  in 
sections  I.B.l.i.  through  iii.  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler,  Air  Quality  Modeling 
and  Transportation  Section,  Air 
Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division.  U.S. 
Environmental  Protection  Agency, 
Region  4.  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9042. 
Ms.  Sheckler  can  also  be  reached  via 
electronic  mail  at 
sh  eckler.keUy®epa  .gov. 

SUPPLEMENTARY  INFORMATION:  Outlined 
below  are  the  contents  of  this  document: 

I.  General  Information 

II.  Background 

A.  What  is  a  SIP? 

B.  What  is  the  Federal  Approval  Process 
for  a  SIP? 

C.  What  is  Transportation  Conformity? 

D.  Why  Must  the  State  Submit  a 
Transportation  Conformity  SIP? 

E.  How  Does  Transportation  Conformity 
Work? 

III.  Approval  of  the  State  Transportation 

Conformity  Rule 

A.  What  Didthe  State  Submit? 

B.  What  is  EPA  Approving  Today  and 
Why? 

C.  How  Did  the  State  Satisfy  the 
Interagency  Consultation  Process  (40 
CFR  93.105)? 

IV.  Final  Action 


V.  Statutory  and  Executive  Order  Reviews 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  NC  107.  The  official  public  file 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received,  and  other 
information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S.  ^ 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street.  SW., 
Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9  to  3:30. 
excluding  federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
North  Carolina  Department  of 
Environmental  and  Natural  Resources. 
2728  Capital  Boulevard,  Raleigh,  North 
Carolina  27604. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulation.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government  s  legal  newspaper,  and  are 
open  for  comment. 

For  public  cqmmentors,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
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copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  NC  107"  in  the 
subject  line  on  the  first  page  of  yoiu* 
comment.  Please  ensure  that  youi 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu-  conunent.  EPA's  policy  is  that  EPA 
will  hot  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  coiriment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  conunent  due 
to  technical  difficulU^es  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
sheckJer.keIIy@epa.gov,  please  include 
the  text  "Public  comment  on  proposed 
rulemaking  NC  107"  in  the  subject  line. 
EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulation.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  ReguIation.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
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Delivery  or  Courier, 
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information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regioiial  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please  ' 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.' Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your  ^ 
comments. 

II.  Background 

A.  What  Is  a  SIP? 

The  states,  under  section  110  of  "the 
Clean  Air  Act  (herein  referred  to  as  the 
Act),  must  develop  air  pollution 
regulations  and  control  strategies  to 
ensure  that  state  air  quality  meets  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  established  by  EPA.  The  Act, 
under  section  109,  established  these 
NAAQS  which  ciuxently  address  six 
criteria  pollutants.  These  pollutants  are: 
carbon  monoxide,  nitrogen  dioxide, 
ozone,  lead,  particulate  matter,  and 
sulfur  dioxide. 

Each  state  must  send  these  regulations 
and  control  strategies  to  EPA  for 
approval  and  incorporation  into  the 
Federally  enforceable  SIP,  which 
protects  air  quality  and  contains 
emission  control  plans  for  NAAQS 
nonattainment  areas.  These  SIPs  can  be 
extensive,  containing  state  regulations 
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or  other  enforceable  documents  and 
supporting  information  such  as 
emission  inventories,  monitoring 
networks,  and  modeling 
demonstrations . 

B.  What  Is  the  Federal  Approval  Process 
for  a  SIP? 

The  states  must  formally  adopt  the 
regulations  and  control  strategies 
consistent  with  state  and  Federal  laws 
for  incorporating  the  state  regulations 
into  the  Federally  enforceable  SIP.  This 
process  generally  includes  a  public 
notice,  public  comment  period,  public 
hearing,  and  a  formal  adoption  by  a 
state-authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state  will 
send  these  provisions  to  EPA  for 
inclusion  in  the  Federally  enforceable 
SIP.  EPA  must  then  determine  the 
appropriate  Federal  action,  provide 
public  notice,  and  request  additional 
public  comment  on  the  action.  The 
possible  Federal  actions  include: 
Approval,  disapproval,  conditional 
approval  and  limited  approval/ 
disapproval.  If  adverse  comments  are 
received,  EPA  must  consider  and 
address  the  comments  before  taking 
final  action.  EPA  incorporates  state 
regulations  and  supporting  information 
(sent  vmder  section  110  of  the  Act)  into 
the  Federally  approved  SIP  through  the 
approval  action.  EPA  maintains  records 
of  all  such  SIP  actions  in  the  CFR  at 
Title  40,  part  52,  entitled  "Approval  and 
Promulgation  of  Implementation  Plans." 
The  EPA  does  not  reproduce  the  text  of 
the  Federally  approved  state  regulations 
in  the  CFR.  They  are  "incorporated  by 
reference,"  which  means  that  the 
specific  state  regulation  is  cited  in  the 
CFR  and  is  considered  a  part  of  the  CFR 
the  same  as  if  the  text  were  fully  printed 
in  the  CFR. 

C  What  Is  Transportation  Conformity? 

Conformity  first  appeared  as  a 
requirement  in  the  Act's  1977 
amendments  (Public  Law  95-95). 
Although  the  Act  did  not  define 
conformity,  it  stated  that  no  Federal 
department  could  engage  in,  support  in 
any  way  or  provide  financial  assistance 
for,  license  or  permit,  or  approve  any 
activity  which  did  not  conform  to  a  SIP 
which  has  been  approved  or 
promul;gated.  The  1990  Amendments  to 
the  Act  expanded  the  scope  and  content 
of  the  conformity  concept  by  defining 
conformity  to  a  SIP.  Section  1 76(c)  of 
the  Act  defines  conformity  as 
conformity  to  the  SIP's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  x)f  violations  of  the  I^AAQS  and 
achieving  expeditious  attainment  of 
such  standards.  Also,  the  Act  states  that 


no  Federal  activity  will:  (1)  Cause  or 
contribute  to  any  new  violation  of  any 
standard  in  any  area,  (2)  increase  the 
frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(3)  delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area.  The  requirements  of  section 
1 76(c)  of  the  Clean  Air  Act  apply  to  all 
departments,  agencies  and 
instrumentalities  of  the  Federal 
government.  Transportation  conformity 
refers  only  to  the  conformity  of 
transportation  plans,  programs  and 
projects  that  are  funded  or  approved 
under  title  23  U.S.C.  of  the  Federal 
Transit  Ac  (49  U.S.C.  chapter  53). 

D.  Why  Must  the  State  Submit  a 
Transportation  Conformity  SIP? 

A  transportation  conformity  SIP  is  a 
plan  which  contains  criteria  and 
procediues  for  the  Department  of 
Transportation  (DOT),  Metropolitan 
Planning  Organizations  (MPOs),  and 
other  state  or  local  agencies  to  assess  the 
conformity  of  transportation  plans, 
programs  and  projects  to  ensure  that 
they  do  not  cause  or  contribute  to  new 
violations  of  a  NAAQS  in  the  area 
substantially  affected  by  the  project, 
increase  the  frequency  or  severity  of 
existing  violations  of  a  standard  in  such 
area  or  delay  timely  attainment.  40  CFR 
51.390,  subpart  T  requires  states  to 
submit  a  SIP  that  establishes  criteria  for 
conformity  to  EPA.  40  CFR  part  93, 
subpart  A,  provides  the  criteria  the  SIP 
must  meet  to  satisfy  40  CFR  51.390.  EPA 
was  required  to  issue  criteria  and 
procedures  for  determining  conformity 
of  transportation  plans,  programs,  and 
projects  to  a  SIP  by  section  176(c)  of  the 
Act.  The  Act  also  required  the 
procedure  to  include  a  requirement  that 
each  state  submit  a  revision  to  its  SIP 
including  conformity  criteria  and 
procedures. 

EPA  published  the  first  transportation 
conformity  rule  in  the  November  24, 
1993,  Federal  Register  (FR),  and  it  was 
codified  at  40  CFR  part  51,  subpart  T 
and  40  CFR  part  93,  subpart  A.  EPA 
required  the  states  to  adopt  and  submit 
a  transportation  conformity  SIP  revision 
to  the  appropriate  EPA  Regional  Office. 
EPA  revised  the  transportation 
conformity  rule  on  August  7,  1995  (60 
FR  40098),  November  14,  1995  (60  FR 
57179),  and  August  15,  1997  (62  FR 
43780),  and  codified  the  revisions  under 
40  CFR  part  51,  subpart  T  and  40  CFR 
part  93,  subpart  A— Conformity  to  State 
or  Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  of  the 
Federal  Transit  Laws  (62  FR  43780). 


EPA's  action  of  August  15. 1997. 
required  the  states  to  change  their  rules 
and  submit  a  SIP  revision  to  EPA  by 
August  15. 1998.  States  may  choose  to 
develop  in  place  of  regulations,  a 
memorandum  of  agreement  (MOA) 
which  establishes  the  roles  and 
procedures  for  transportation 
conformity.  The  MOA  includes  the 
detailed  consultation  procedures 
developed  for  that  particular  area.  The 
MOA's  are  enforceable  through  the 
signatiu-e  of  all  the  transportation  and 
air  quality  agencies,  including  the 
Federal  Highway  Administration, 
Federal  Transit  Administration  and  the 
Environmental  Protection  Agency. 

E.  How  Does  Transportation  Conformity 
Work? 

The  Federal  or  state  transportation 
conformity  rule  applies  to  all  NAAQS 
nonattainment  and  maintenance  areas 
in  the  state.  The  Metropolitan  Planning 
Organization  (MPO).  the  State 
Department  of  Transportation  (DOT)  (in 
absence  of  a  MPO),  and  U.S.  Department 
of  Transportation  (USDOT)  make 
conformity  determinations.  These 
agencies  make  conformity 
determinations  on  programs  and  plsuis 
such  as  transportation  improvement 
programs  (TIP),  transportation  plans, 
and  projects.  The  MPOs  calculate  the 
projected  emissions  that  will  result  from 
implementation  of  the  transportation 
plans  and  programs  and  compare  those 
calculated  emissions  to  the  motor 
vehicle  emissions  budget  established  in 
the  SIP.  The  calculated  emissions  must 
be  equal  to  or  smaller  than  the  Federally 
approved  motor  vehicle  emissions 
ceiling  in  order  for  USDOT  to  make  a 
positive  conformity  determination  with 
respect  to  the  SIP. 

m.  Approval  of  the  State 
Transportation  Conformity  Rule 

A.  What  Did  the  State  Submit? 

The  State  of  North  Carolina  chose  to 
address  the  transportation  conformity 
SIP  requirement  through  the  statewide 
rules  for  all  portions  of  the  conformity 
rule  with  the  exception  of  93.105,  which 
was  done  through  the  development  of 
individual  nonattainment/maintenance 
area  MO  As.  EPA  approved  the  North 
Carolina  transportation  conformity  rules 
on  December  27,  2002  (67  FR  78983).  In 
addition,  the  MOA's  establishing 
consultation  procediu-es  for  six  areas 
was  approved  in  the  December  27,  2002, 
rulemaking  that  approved  the  state  rules 
for  transportation  conformity.  The 
Mecklenburg-Union  Metropolitan 
Plarming  Organization  (MUMPO)  Area 
was  not  submitted  for  approval  with  the 
other  MOA's.  On  August  1.  2003,  the 
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Director  of  the  North  Carolina 
Department  of  Environment  and  Natural 
Resources  (DENR)  submitted  the 
MUMPO  nonattainment/maintenance 
area  consultation  interagency  MOA,  to 
EPA  as  a  revision  to  the  SIP. 

B.  What  Is  EPA  Approving  Today  and 
Why? 

EPA.  is  approving  the  MUMPO 
interagency  consultation  MOA 
submitted  to  the  EPA  Region  office  on 
August  1,  2003  by  the  Director  of  the 
North  Carblina  DENR.  EPA  has 
evaluated  this  SIP  revision  and  has 
detennined  that  the  State  has  met  the 
requirements  of  Tederal  transportation 
conformity  rule  as  described  in  40  CFR 
part  51,  subpart  T  and  40  CFR  part  93, 
subpart  A.  The  North  Carolina  DENR 
has  satisfied  the  public  participation 
and  comprehensive  interagency 
consultation  requirement  diu-ing 
development  and  adoption  of  the  MOA 
at  the  local  level.  Therefore,  EPA  is 
approving  the  MOA  as  a  revision  to  the 
North  Carolina  SIP. 

C.  How  Did  the  State  Satisfy  the 
Interagency  Consultation  Process  (40 
CFR  93.105)? 

EPA's  rule  requires  the  states  to 
develop  their  own  processes  and 
procedures  for  interagency  consultation 
among  the  Federal,  state,  and  local 
agencies  and  resolution  of  conflicts 
meeting  the  criteria  in  40  CFR  93.105. 
The  SIP  revision  must  include  processes 
and  procedures  to  be  followed  by  the 
MPO,  state  DOT,  and  USDOT  in 
consulting  with  the  state  and  local  air 
quality  agencies  and  EF  A  before  making 
conformity  determinations.  The 
transportation  conformity  SIP  revision 
must  also  include  processes  and 
procedures  for  the  state  and  local  air 
quality  agencies  and  EPA  to  coordinate 
the  development  of  applicable  SIPs  with 
MPOs,  state  DOTs,  and  USDOT. 

The  State  of  North  Carolina  developed 
the  MUMPO  interagency  consultation    . 
MOA  based  on  the  elements  contained 
in  40  CFR  93.105.  As  a  first  step,  the 
State  worked  with  the  existing 
transportation  planning  organization's 
interagency  committee  that  included 
representatives  from  the  State  and  local 
air  quality  agencies.  State  Department  of 
Transportation,  MUMPO,  Federal 
Highway  Administration-North 
Carolina,  Federal  Transit 
Administration,  Transit  Authority  and 
EPA.  The  interagency  committee  met 
regularly  and  drafted  the  consultation 
rules  considering  elements  in  40  CFR 
93.105  and  23  CFR  part  450,  and 
integrated  the  local  procedures  and 
processes  into  the  consultation  MOA. 
The  consultation  process  developed  in 


this  MOA  isi  unique  to  the  Mecklenburg- 
Union  Area^  The  MOA  is  enforceable 
against  the  parties  by  their  signed 
consent  in  the  MOA.  EPA  has 
determined  Lhat  the  State  adequately 
included  all  elements  of  40  CFR  93.105 
and  that  the  MOA  meets  the  EPA  SIP 
requirement  s. 

IV.  Final  A<  lion 

EPA  is  ap  jroving  the  aforementioned 
changes  to  t  le  SIP.  The  EPA  is 
publishing  1  lis  rule  without  prior 
proposal  h&  ause  the  Agency  views  ^is 
as  a  noncon  roversial  submittal  and 
anticipates  i  lo  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publ  shing  a  separate  dociunent 
that  will  set  ve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  h  e  filed.  This  rule  will  be 
effective  Noirember  14,  2003  without 
further  noti(  ;e  unless  the  Agency 
receives  ad>  erse  comments  by  October 
15,  2003. 

If  the  EPi^  receives  such  comments, 
then  EPA  w  11  publish  a  document 
withdrawin  ;  the  final  rule  and 
informing  tl  e  public  that  the  rule  will 
not  take  eff«  ct.  All  public  comments 
received  wi  1  then  be  addressed  in  a 
subsequent  inal  rule  based  on  the 
proposed  ru  le.  The  EPA  will  not 
institute  a  si  tcond  comment  period. 
Parties  intei  ested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  receivec  ,  the  public  is  advised  that 
this  rule  wi  1  be  effective  on  November 
14,  2003  ani  I  no  further  action  will  be 
taken  on  th«  proposed  rule.  Please  note 
that  if  we  re  :eive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  ani  if  that  provision  may  be 
severed  fror  i  the  remainder  of  the  rule, 
we  may  adc  pt  as  final  those  provisions 
of  the  rule  t  lat  are  not  the  subject  of  an 
adverse  con  ment. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Ex  ;cutive  Order  12866  (58  FR 
51735,  Octo  ber  4,  1993),  this  action  is 
not  a  "signi  leant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason, ithis  action  is  also  not 
subject  to  E  cecutive  Order  13211, 
"Actions  Cqnceming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  Tliis  action  merely  approves 
state  law  as  nieeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  A  :cordingly,  the 
Administra  or  certifies  that  this  rule 
will  not  ha\  e  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  ifnpose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  iinfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  aUer  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biu-den  uaider  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.y. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
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agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  fded  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  14, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 


review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Intei^ovemmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  August  28.  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401  et  seq. 

Subpart  tl— Nortti  Carolina 

■  2.  Section  52.1770(e)  is  amended  by 
adding  a  new  entry  at  the  end  of  the  table 
for  "Mecklenburg-Union  Interagency 
Transportation  Conformity 
Memorandum  of  Agreement"  to  read  as 
follows: 

§  52.1 770    Identification  of  plan. 


(e) 


EPA  Approved  North  Carolina  Non-Regulatory  Provisions 


Provision 


State  effective 
date 


EPA  approval 
date 


Federal  Register  citation 


Mecklenburg-Union  interagency 
randum  of  Agreement. 


Transportation  Conformity  Memo- 


08/07/03 


09/15/03 


[Insert  FR  page  citation] 


[FR  Doc.  03-23266  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  656a-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL  200-3a;  FRL-7558-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois;  Revised 
Motor  Vehicle  Emissions  Inventories 
and  Motor  Vehicle  Emissions  Budgets 
Using  MOBILES 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  revision 
dated  April  11,  2003,  to  the  lUinois 
State  Implementation  Plan  (SIP)  for  the 
attainment  of  the  1-hour  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone.  Specifically,  EPA  is 
approving  Illinois'  revised  2005  and 
2007  motor  vehicle  emission  inventories 
and  2005  and  2007  Motor  Vehicle 
Emissions  Budgets  (MVEB)  recalculated 
using  MOBILE6  for  the  Chicago  severe 
1-hour  ozone  nonattainment  area. 
DATES:  This  rule  is  effective  on 
November  14,  2003,  unless  EPA  receives 


relevant  adverse  written  comments  by 
October  15,  2003.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  You  should  send  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5^,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier,  please  follow  the 
detailed  instructions  described  in  Part 
(I)(B)  of  the  Supplementary  Information 
section. 

You  may  inspect  copies  of  the  State 
submittal  and  EPA's  analysis  of  it  at-; 

Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (Please 
telephone  Patricia  Morris  at  (312)  353- 
8656  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Morris,  Environmental 
Scientist,  Regulation  Development 
Section  (AR-18J),  Air  Programs  Branch, 


Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
(312)  353^656, 
monis.patricia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we",  "our"  or  "us"  are  used  we  mean 
die  EPA. 

This  Supplementary  Information 
section  is  organized  as  follows: 

I.  General  Information 
n.  Background 

III.  What  is  MOBILE6? 

IV.  What  is  the  purpose  and  content  of 

IlUnois'  submittal? 

V.  What  are  the  revised  MOBILE6 

inventories? 

VI.  Are  the  revised  M0BILE6  inventories 

consistent  with  Illinois'  One-Hour  Ozone 
Attainment  Demonstration? 

VII.  Are  Illinois'  Motor  Vehicle  Emissions 
Budgets  Approvable? 

Vin.  EPA  Action 

IX.  Statutory  and  Executive  Order  Reviews 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related  - 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
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Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  Region  5  Air  Docket  Number  IL 
200-3.  The  official  public  file  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBl)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  tihat  is  available  for  public 
viewing  at  the  Air  Programs  Branch,  Air 
and  Radiation  Division,  EPA  Region  5, 
7T\Nest  Jackson  Boulevard,  Chicago, 
Illinois  60604.  EPA  requests  that  if  at  all 
possible,  you  contact  the  contact  listed 
in  the  For  Further  Information  Contact 
section  to  schedule  your  inspection.  The 
Regional  Office's  official  hours  of 
business  are  Monday  thjough  Friday, 
8:30  to  4:30  excluding  Federal  holidays. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
regulation.gov  Web  site  located  at 
http://www.reguIations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
V.  ill  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBl,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  Region  5  Air 
Docket  IL  200-3"  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 


period.  Comi  nents  received  after  the 
close  of  the  c  orament  period  will  be 
marked  "late  "  EPA  is  not  required  to 
consider  the!  e  late  comments. 

1 .  Electron  ically.  If  you  submit  an 
electronic  co  nment  as  described  below, 
EPA  recomm  ends  that  you  include  your 
name,  mailin  g  address,  and  an  e-mail 
address  or  ot  ler  contact  information  in 
the  body  of  jiour  comment.  Also  include 
this  contact  i  iformation  on  the  outside 
of  any  disk  o   CD-ROM  you  submit,  and 
in  any  cover  etter  accompanying  the 
disk  or  CD-F  OM.  This  ensures  that  you 
can  be  identi  led  as  the  submitter  of  the 
comment  am  allows  EPA  to  contact  you 
in  case  EPA  i  annot  read  your  comment 
due  to  techn:  cal  difficulties  or  needs 
further  infori  nation  on  the  substance  of 
your  commei  it.  EPA's  policy  is  that  EPA 
will  not  edit  >^our  comment,  and  smy 
identifying  o  contact  information 
provided  in  I  le  body  of  a  comment  will 
be  included  i  s  part  of  the  comment  that 
is  placed  in  t  le  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  1 3r  clarification,  EPA  may 
not  be  able  t(  consider  your  comment. 

i.  E-mail.  C  omments  may  be  sent  by 
electronic  mi  lil  (e-mail)  to 
bortzer.jay@t  pa.gov.  Please  include  the 
text  "Public  I  :omment  on  proposed 
rulemaking  J  At  Docket  number  IL  200- 
3"  in  the  suh  ect  line.  EPA's  e-mail 
system  is  nol  an  "anonymous  access" 
system.  If  yo  i  send  an  e-mail  comment 
directly  with  aut  going  through 
regulations.g  3v,  EPA's  e-mail  system 
automatical!; '  captures  your  e-mail 
address.  E-miil  addresses  that  are 
automatical!  '  captured  by  EPA's  e-mail 
system  are  ir  eluded  as  part  of  the 
comment  tha  t  is  placed  in  the  official 
public  docke  t. 

ii.  Regulat  ons.gov.  Your  use  of 
regulations.g  3v  is  an  alternative  method 
of  submittinj  electronic  comments  to 
EPA.  Go  dire  ctly  to  regulations.gov  at 
http://wwwit  3gulations.gov,  then  click 
on  the  buttoi  "TO  SEARCH  FOR 
REGULATIG  ^JS  CLICK  HERE",  and 
select  Enviro  imental  Protection  Agency 
as  the  Agenc  ^  name  to  search  on.  The 
list  of  curren   EPA  actions  available  for 
comment  wi  !  be  listed.  Please  follow 
the  online  in  itructions  for  submitting 
comments.  1  tie  system  is  an 
"anonymous  access"  system,  which 
means  EPA  \  n\\  not  know  your  identity, 
e-mail  addre  ;s,  or  other  contact 
information  mless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  ot  CD  ROM.  You  may  submit 
comments  oi  a  disk  or  CD  ROlVl  that 
you  mail  to  t  le  mailing  address 
identified  in  Section  2,  directly  below. 
These  electr<  mic  submissions  will  be 
accepted  in  ^  VordPerfect,  Word  or  ASCII 


file  format.  Avoid  the  use  of  special 
characters  and  ciny  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to:  J. 
Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Please  include  the  text^'Public 
comment  on  proposed  rulemaking 
Regional  Air  Docket  IL200-3"  in  the 
subject  line  on  the  first  page  of  your 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  J.  Elmer 
Bortzer,  Chief,  Regulation  Development 
Section,  Air  Programs  Branch,  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
18th  floor,  Chicago,  Illinois  60604.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Mond      through 
Friday,  8:30  to  4:30  excluding  Federal 
holidays. 

C.  How  Should  I  Submit  CBl  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBl  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBl  by  marking  any 
part  or  all  of  that  information  as  CBl  (if 
you  submit  CBl  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBl  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBl).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBl  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBl.  Information 
not  marked  as  CBl  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBl  or  the 
procedures  for  claiming  CBl,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  followiiig 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 
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2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  yoiu- 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provide  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

n.  Background 

In  November  of  1999,  EPA  issued  two 
memoranda  '  to  articulate  its  policy 
regarding  states  that  incorporated 
M0BILE5-based  interim  Tier  2 
standard  2  benefits  into  their  SIPs  and 
MVEBs.  Although  these  memoranda 
primarily  targeted  certain  serious  and 
severe  ozone  nonattainment  areas,  EPA 
has  implemented  this  policy  in  all  other 
areas  that  have  made  use  of  federal  Tier 
2  benefits  in  air  quality  plans  from 
EPA's  April  2000  MOBILES  guidance, 
"MOBILES  Information  Sheet  #8:  Tier  2 
Benefits  Using  MOBILES."  All  states 
whose  attainment  demonstrations  or 
maintenance  plans  include  interim 
MOBILES-based  estimates  of  the  Tier  2 
standards  were  required  to  make  a 
commitment  to  revise  and  resubmit 
their  MVEBs  within  either  one  or  two 
years  of  the  final  release  of  MOBILES  in 
order  to  gain  SIP  approval. 

On  December  26,  2000,  Illinois 
submitted  a  revision  to  the  One-Hour 
Ozone  Attainment  Demonstration  SIP 
for  the  Chicago  severe  ozone  area.  This 
SIP  revision  included,  among  other 
things,  revised  MVEBs  Using  interim 
MOBILES-based  estimates  of  the  Tier  2 
standards  and  an  enforceable 
commitment  to  revise  the  attainment 
demonstration  using  the  MOBILE6 
model,  including  MVEBs,  within  two 
years  of  the  release  of  the  model. 


'  Mninoranda.  "Cuiidancn  on  Motor  Vohirlo 
Emissions  Buil<;i'ls  in  l-HourOzoni;  AttainnionI 
niMiionstnitions."  issoiiil  NovcMnlx^r  ;).  199').  ,iiul   '1- 
Hnur  Ozone  .Mlainniont  DiMiionslrHtions  and  Tior2/ 
.Sulfur  Kuli'makinii."  issued  November  B.  1999. 
Copies  of  these  niemoran<la  .ire  on  lil'As  \V('l)  site 
at  htlii./'wnw.i'pti.gta/dtiiii/transii/trnqionl.htm. 

-  TlieJlilal  rule  on  Tier  2  Motor  \'ehi(  le 
Emissions  .Stand. nils  .ind  Cl.isolinr-  Sulliir  Control 
Requirements  ("'I  ier  2  standards   )  tor  |)a:-;senser 
cars,  liijl'.t  trucks,  .ind  larger  passenger  vi'hie.les  was 
publishi'il  on  Feliruary  10.  2000  (li.')  EK  (iti9»). 


Additional  information  on  EPA's  final 
approval  of  Illinois'  December  26,  2000 
submittal  is  in  the  November  13,  2001 
Federal  Register  (66  FR  S6931). 

EPA  officially  released  the  MOBILES 
motor  vehicle  emissions  factor  model  on 
January  29,  2002  (67  FR  4254).  Thus,  the 
effective  date  of  that  Federal  Register 
notice  constituted  the  start  of  the  two 
year  time  period  in  which  Illinois  was 
required  to  revise  its  One-Hour  Ozone 
Attainment  Demonstration  SIP  using  the 
MOBILE6  model.  Illinois  was  required 
to  submit  this  SIP  revision  to  EPA  by 
January  29,  2004. 

m.  What  Is  MOBILE6? 

MOBILE  is  an  EPA  emissions  factor 
model  for  estimating  pollution  from  on- 
road  motor  vehicles  in  states  outside  of 
California.  MOBILE  calculates 
emissions  of  volatile  organic 
compounds  (VOCs),  oxides  of  nitrogen 
(NOx)  and  carbon  monoxide  (CO)  from 
passenger  cars,  motorcycles,  buses,  and 
light-duty  and  heavy-duty  trucks.  The 
model  accounts  for  the  emission 
impacts  of  factors  such  as  changes  in 
vehicle  emission  standards,  changes  in 
vehicle  populations  and  activity,  and 
variation  in  local  conditions  such  as 
temperature,  humidity,  fuel  quality,  and 
air  quality  programs. 

MOBILE  is  used  to  calculate  current 
and  future  inventories  of  motor  vehicle 
emissions  at  the  national  and  local 
level.  These  inventories  are  used  to 
make  decisions  about  air  pollution 
policies  and  programs  at  the  local,  state 
and  national  level.  Inventories  based  on 
MOBILE  are  also  used  to  meet  the 
federal  Clean  Air  Act's  SIP  and 
transportation  conformity  requirements. 

MOBILES  is  the  first  major  update  of 
the  MOBILE  model  since  1993.  The 
MOBILE  model  was  first  developed  in 
1978.  It  has  been  updated  many  times 
to  reflect  changes  in  the  vehicle  fleet 
and  fuels,  to  incorporate  EPA's  growing 
understanding  of  vehicle  emissions,  and 
to  cover  new  emissions  regulations  and 
modeling  needs.  Although  some  minor 
updates  were  made  in  1996  with  the 
release  of  MOBlLESb,  MOBILES  is  the 
first  major  revision  to  MOBILE  since 
MOBILESa  was  released  in  1993. 

IV.  What  Is  the  Purpose  and  Content  vf 
Illinois'  Submittal? 

To  address  its  enforceable 
commitment  made  in  the  December  26. 
2000.  Attainment  Demonstration  SIP 
revision,  the  State  submitted  a  requested 
SIP  revision  on  April  11.  2003.  which 
.  revises  the  200.5  and  2007  motor  vehicle 
emissions  inventories  and  the  2005  and 
2007  MVEBs  using  the  MOBILES  model. 
The  April  11.  2003.  submittal 
demonstrates  that  the  new  lovels  of 


motor  vehicle  emissions  calculated 
using  MOBILES  continue  to  support 
achievement  of  the  projected  attainment 
of  the  one-hour  ozone  NAAQS  for  the 
Chicago  area. 

V.  What  Are  the  Revised  MOBILES 
Inventories? 

Table  1  below  summarizes  the  revised 
motor  vehicle  emissions  inventories  in 
tons  per  summer  day  (tpd).  The  State 
developed  these  revised  inventories 
using  the  latest  planning  assumptions, 
including  updated  vehicle  registration 
data,  vehicle  miles  traveled  (VMT), 
speeds,  fleet  mix.  and  SIP  control 
measures.  EPA  is  approving  these 
revised  2005  and  2007  motor  vehicle 
emissions  inventories. 

Table  1  .—Chicago's  Revised 
Motor  Vehicle  Emissions  Inven- 
tories 

[Tons  per  day] 


2005  . 
VOC 

2007 

VOC      !      NOx 

Ctiicago  Se- 
vere Area 

151.11 

127.42        280.40 

VI.  Are  the  Revised  MOBILES 
Inventories  Consistent  With  Illinois' 
One-Hour  Ozone  Attainment 
Demonstration? 

Illinois'  attainment  demonstration 
used  photochemical  grid  modeling.  For 
one-hour  ozone,  the  daily  peak  one-hour 
concentration  predicted  in  even,'  grid 
cell  by  the  model  was  compared  to  the 
ozone  standard  concentration  of  124 
parts  per  billion  (ppb).  This  is  best 
represented  by  the  deterministic 
approach  described  in  the  1996 
Guidance  on  Use  of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone 
NAAQS.  EPA.  June  1996.  That  guidance 
also  describes  a  statistical  approach 
which  allows  a  specific  number  of 
exceedances  of  the  standard.  However, 
final  attainment  is  still  determined  in  an 
absolute  sense  by  comparing  a  predicted 
concentration  with  the  one-hour 
standard  value  of  124  ppb.  EPA  has 
articulated  its  policy  regarding  the  use 
of  MOBILEO  in  SIP  development  in  its 
"Policv  Guidance  on  the  Use  of 
M0BILE6  for  SIP  Development  and 
Transportation  Conformity"  '  and 
"Clarification  of  Policy  Guidance  for 
MOBILE6  in  Mid-course  Review 


'  iVIenioraniiuni.  i't)li<  v  Cuiilanre  on  tlie  I  '.se  of 
MOBILEB  fur  .SIP  r)e\eIopnirnt  ,!nd  Transportatiiiji 
Oiniormily."  issiieif  |anu.ir>  18.  201)2.  A  fttpy  of 
this  uieniorHnduni  ( .in  be  touiul  on  ICI'.A  ;,  Web  site 
at  httj>:it\y\\\\.i^pn.!iov,utiui;tnmipitiam-(ml  htiii. 
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Areas."  ■*  This  policy  requires  that  new 
M0B1LE6  MVEBs  in  areas  that 
demonstrated  attainment  with  absolute 
modeling  meet  two  conditions.  First,  the 
new  M0BILE6  based  mobile  source 
inventories  are  compared  to  the 
MOBILES  based  inventories  for  the 
attaiiunent  year.  If  the  MOBILES  mobile 
emissions  are  less  than  or  equal  to  the 
MOBILES  emissions,  then  the  SIP 
continues  to  demonstrate  attainment. 
Second,  EPA's  policy  guidance  requires 
the  State  to  consider  whether  growth 
and  control  strategy  assumptions  for 
non-motor  vehicle  sources  (i.e.,  point, 
area,  and  ncm-road  mobile  sources)  are 
still  accurate  at  the  time  the  State 
developed  the  submittal. 

Consistent  with  this  policy  guidance, 
Illinois'  updated  MOBILES  inventories 
were  less  than  the  MOBILES  attainment 
demonstration  inventories  for  the 
Chicago  areu.  It  should  be  noted  that 
Illinois  used  the  latest  planning 
assiunptions  in  development  of  the 
updated  inventories.  Illinois  reviewed 
the  growth  and  control  strategy 
assumptions  for  non-motor  vehicle 
soiut:es,  and  concluded  that  these 
assiunptions  continue  to  be  valid  and 
support  the  one-hour  Ozone  Attainment 
Demonstration. 

In  summary,  Illinois'  April  11.  2003, 
submittal  satisfies  the  conditions 
outHned  in  EPA's  MOBILES  Policy 
guidance,  and  demonstrates  that  the 
new  levels  of  motor  vehicle  emissions 
calculated  using  MOBILES  continue  to 
support  achievement  of  the  projected 
attainment  of  the  one-Hour  Ozone 
NAAQS  by  the  attainment  date  of  2007. 

Vn.  Are  Illinois'  Motor  Vehicle 
Emissions  Budgets  Approvable? 

Table  2  below  summarizes  Illinois' 
revised  2005,  and  2007  MVEBs 
contained  in  the  April  11,  2003, 
submittal.  The  State  developed  MVEBs 
using  the  latest  planning  assumptions, 
including  updated  vehicle  registration 
data,  vehicle  miles  of  travel  (VMT), 
speeds,  fleet  mix,  and  SIP  control 
measures.  The  Illinois  submittal  met  all 
applicable  requirements  and  EPA  is 
approving  these  budgets. 


■*  Memorandum,  "Clarification  of  Policy  Guidance 
for  MOBILES  SIPs  in  Mid-course  Review  Areas," 
issued  February  12,  2003.  A  copy  of  tliis 
memorandum  can  be  found  on  EPA's  Web  sile  at 
http://www.epa.gov/otaq/transp/traqconf.htm. 


Table  2.— NiOTOR  Vehicle  Emissions 
Budgets 

[Tons  per  day] 


2005 
VOC 


Chicago  Se- 
vere Area 


151.11 


2007 


VOC 


127.42 


NOx 


280.40 


Vm.  EPA  A«  tion 

EPA  is  api  roving 


revision 
This  submittal 
and  2007 
inventories 
using  MOBI 
1-hour  ozonr 

EPA  is 
prior  proposkl 
as  a  noncont  roversial 
niDi 


veise 


anticipates 
However,  in 
Federal 
proposing  to 
should  ad 
filed.  This 
without  furt. 
receives 
comments  b 
the  Agency 
will  publish 
public  that 
effect.  Any 
commenting 
at  this  time, 
comments 
on  Novembet 


the  Illinois  SIP 
subiiitted  on  April  11,  2003. 
revises  Illinois'  2005, 
mdtor  vehicle  emission 

2005,  and  2007  MVEBs 
ES  for  the  Chicago  severe 
nonattairunent  area, 
publishing  this  action  without 
because  EPA  views  this 

revision  and 
adverse  comments, 
a  separate  document  in  this 
Regi  ster  publication,  EPA  is 
approve  the  SIP  revision 
written  comments  be 
adtion  will  be  effective 
ler  notice  unless  EPA 
relevant  adverse  written 

October  15,  2003.  Should 
I  Bceive  such  comment,  we 
a  final  rule  informing  the 
action  will  not  take 
ies  interested  in 
on  this  action  should  do  so 
f  we  do  not  receive 

action  will  be  effective 
14,  2003. 


t  lis 
f  arti 


t  lis 


IX.  Statutorjl  and  Executive  Order 
Reviews 


Executive 
Planning  an 


O^er  12866:  Regulatory 
Review 


Under  Executive  Order  128SS  (58  PR 
51735,  October  4,  1993),  this  action  is 
not  a  "signif  cant  regulatory  action"  and 
therefore  is  i  lOt  subject  to  review  by  the 
Office  of  Ma  lagement  and  Budget. 


Executive  Ofder 
Concerning 
Significantl) 
Distribution 


13211:  Actions 
Regulations  That 
Affect  Energy  Supply, 
or  Use 


E>  ecutive  i 


reason,  this  action  is  also  not 
Order  13211, 
ing  Regulations  That 
Affect  Energy  Supply, 
or  Use"  (SS  FR  28355,  May 


For  this 
subject  to 
"Actions  Cohcern 
Significantl] 
Distribution 
22, 2001) 

Regulatory  f  lexibility  Act 

This  actio  i  merely  approves  state  law 
as  meeting  F  ederal  requirements  and 
imposes  no  i  idditional  requirements 
beyond  thos }  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rul4  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  SOI 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  rule  approves  pre- 
existing requirements  imder  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 

Execu  tive  Order  13132:  Federalism 

This  action  also  does  not  have 
Federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  4325S, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act. 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

National  Technology  Transfer 
Advancement  Act 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
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EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  *0  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  14, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Oxides  of  nitrogen, 
Ozone,  Transportation  conformity. 
Volatile  organic  compound. 

Dated:  August  28,  2003. 
William  E.  Muno,  •  . 

Acting  Regional  Administrator.  Region  5. 

m  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O — Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (ff)  to  read  as  follows: 

§52.726    Control  strategy:  Ozone. 

***** 

(ff)  Approval— On  April  11,  2003. 
Illinois  submitted  a  revision  to  the 
ozone  attainment  plan  for  the  Chicago 
severe  1-hour  ozone  nonattainment  area. 
This  plan  revised  the  2005  and  2007 
Motor  Vehicle  Emissions  Budgets 
(MVEB)  recalculated  using  the 
emissions  factor  model  MOBILE6.  The 
approved  motor  vehicle  emissions 
budgets  are  151.11  tons  per  day  VOC  for 
2005  and  127.42  tons  per  dav  VOC  and 
280.4  tons  per  day  NOx  for  2007. 

IFR  Doc.  03-23268  Piled  9-12-03;  8:45  am] 

BILLING  CODE  6560-SO-P  > 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 64-1-7621 ;  FRL-7558-2] 

Approval  and  Promulgation  of 
implementation  Plans;  Texas;  Control 
of  Emission  of  Oxides  of  Nitrogen 
From  Cement  Kilns 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  On  July  30,  2003,  EPA 
published  a  direct  final  rule  (68  FR 
44631)  approving  revisions  to  the  Texas 
State  Implementation  Plan  (SIP) 
concerning  Control  of  Air  Pollution 
from  Nitrogen  Compounds,  Cement 
Kilns.  The  revision  was  based  on  a 
request  from  the  State  of  Texas 
submitted  to  EPA  on  April  2,  2003.  In 
the  proposed  rules  section  of  the  July 
30,  2003,  Federal  Register  (68  FR 
44714),  we  stated  that  written  comment 
must  be  received  by  August  29,  2003. 
On  August  28,  2003,  we  received 
written  adverse  comments  on  our  July 
30,  2003,  rulemaking  action.  The  EPA  is 
withdrawing  this  final  rule  due  to  the 
adverse  comments  received  on  this 
rulemaking  action.  In  a  subsequent  final 
rule,  we  will  summarize  and  respond  to 
written  comments  received  and  take 
final  rulemaking  action  on  this 
requested  Texas  SIP  revision. 
DATES:  The  direct  final  rule  published  at 
68  FR  44631  is  withdrawn  on 
September  15,  2003. 


ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
Envirorunental  Protection  Agency, 
Region  6,  Air  Plaiming  Section  (6PD-L}, 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Alan  Shar,  Air  Planning  Section  (6PD- 
L),  EPA  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214)  665-6691,  and  shar.alan@epa.gov. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Cement  kiln. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated:  September  5.  2003. 
Richard  E.  Greene, 

Regional  Administrator.  Region  6. 

■  Accordingly,  under  the  authority  of  42 
U.S.C  7401-7671q,  the  direct  final  rule 
published  on  July  30,  2003  (68  FR 
44631),  with  the  effective  date  of 
September  29.  2003,  is  withdrawn. 

[FR  Doc.  03-23270  Filed  9-12-03:  8:45  am) 

BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[WT  Docket  No.  98-100;  FCC  03-203] 

Forbearance  From  Applying 
Provisions  of  TOCSIA  to  CMRS 
Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  clarification. 


SUMMARY:  In  this  document  we  decline, 
^with  two  limited  exceptions,  to  forbear 
any  further  from  applying  provisions  of 
the  Telephone  Operator  Consumer 
Services  Improvement  Act  tTOCSlA)  to 
commercial  mobile  radio  services 
(CMRS)  aggregator's  and  operator  service 
providers  (OSPs).  In  this  Second  Report 
and  Order,  we  decide  to  forbear  from 
applying  two  additional  TOCSIA 
provisions:  the  requirement  that  CMRS 
OSPs  regularly  publish  changes  in  their 
operator  services,  and  the  requirement 
that  CMRS  OSPs  and  aggregators  route 
emergency  calls.  We  conclude,  based  on 
the  record  in  this  proceeding,  that  the 
remaining  TOCSIA  provisions  and  its 
implementing  regulations  that  apply  to 
CMRS  carriers  continue  to  be  in  the 
public  interest. 

DATES:  Effective  November  14,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Wilbert  E.  Nixon,  Jr.,  Policy  and  Rules 
Branch,  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
at  (202)  418-7240. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order,  in  WT  Docket  No. 
98-100,  FCC  03-203,  adopted  August  7, 
2003,  and  released  August  20,  2003.  The 
full  text  of  the  Second  Report  and  Order 
is  available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  445  12th  St,  SW.,  Room  CY- 
A257,  Washington.  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Commission's  duplicating 
contractor:  Qualex  International,  445      v 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  at  quaIexint@aol.com. 

Summary  of  Second  Report  and  Order 

J.  Background. 

A.  PCIA  Forbearance  Order  and  Notice 

1.  In  the  PCiA  Forbearance  Order  and 
Notice.  13  FCC  Red  16857  (1998J,  recon. 
denied,  64  FR  61022  (Nov.  9, 1999),  the 
Commission  addressed  a  forbearance 
request  by  the  Broadband  Personal 
Communications  Services  Alliance  of 
the  Personal  Communications  Industry 
Association  (PCIA)  and  decided,  inter 
alia,  to  forbear  from  two  provisions  of 
TOCSIA  for  all  CMRS  OSPs.  One  of  the 
TOCSIA-related  provisions  from  which 
the  Commission  decided  to  forbear  was 
the  "unblocked  access"  provision, 
which  allows  consumers  access  to  the 
OSP  of  their  choice.  The  Commission 
also  forbore  from  requiring  CMRS  OSPs 
to  file  informational  tariffs.  However, 
the  Commission  concluded  that  the 
record  was  insufficient  to  support 
forbearance  from  the  other  requirements 
of  TOCSIA.  Moreover,  with  respect  to 
TOCSIA's  disclosure  requirements,  the 
Commission  declined  to  forbear  because 
of  the  "vital  information  that  disclosure 
provides  to  consumers"  and  "because 
there  is  no  record  evidence  that  these 
requirements  impose  an  undue  burden 
*  *   *"  Also  in  the  PCM  Forbeora/jce 
Order  and  Notice,  the  Commission 
afHrmed  on  reconsideration  the  GTE 
Declaratory  Ruling.  Concurrently  with 
the  release  of  the  PCIA  Forbearance 
Order,  the  Commission  issued  the 
Notice,  in  which  the  Commission,  inter 
alia,  sought  specific  information 
relevant  to  determining  whether,  and  in 
what  respects,  the  Commission  should 
forbear  from  applying  or  modifying 
additional  TOCSIA  requirements  in  the 
CMRS  context.  Although  the  PCM 


Forbearance  prder  and  the  Notice  are  in 
the  same  document,  we  may  refer  to  the 
PCM  Forbeakince  Order  and  the  Notice 
as  if  they  weie  separate  documents. 

//.  Discussior 

2.  The  Con  mission  declines,  with  two 
limited  exce|  tions,  to  forbear  from 
applying  TO(  ;SIA  provisions  to  CMRS 
■aggregators  aj  id  OSPs.  The  Commission 
generally  cor  eludes  that  TOCSIA  and 
its  implemen  ing  regulations  continue 
to  be  in  the  p  iiblic  interest  in  that  its 
provisions  ei  sure  that  transient  users  of 
mobile  telepl  oneis  designed  for  public 
use  enjoy  the  same  benefits  they  would 
have  if  they  \  lete  using  their  own 
private  mobi  e  telephones. 

3.  The  Con  mission  forbears,  however, 
from  applyin ;  two  TOCSIA  provisions 
to  CMRS  aggfegators  and  OSPs  where 
the  risks  of  conflicting  mandates 
compels  forb  tarance  and  to  ensure 
clarity  for  pu  )lic  safety.  Specifically,  the 
Commission  orbears  from  requiring 
CMRS  OSPs  o  regularly  publish  and 
make  availab  e  at  no  cost  to  inquiring 
consumers  w  -itten  materials  that 
describe  any  recent  changes  in  the 
operator's  sei  vices  and  in  the  choices 
available  tu  c  jnsumers.  Also,  the 
Commission  orbears  from  applying 
emergency  ci  11  routing  provisions  of 
TOCSIA  to  C  vlRS  aggregators  and  OSPs. 

A.  Aggregate  Disclosure 

4.  Background.  Under  Commission 
rules.  CMRS  aggregators  are  required  to 
post  the  folio  iving  information  on  or 
near  the  tele(  hone  instrument,  in  plain 
view  of  consumers:  (a)  The  name, 
address,  and  toll-free  telephone  number 
of  the  OSP  pi  esubscribed  to  the 
telephone;  (h  in  the  case  of  a  pay 
telephone,  th  b  local  coin  rate  for  the  pay 
telephone  lo(  ation;  and  (c)  the  name 
and  address  ( if  the  Commission. 

5.  Discussion.  The  Commission 
declines  to  a(  lopt  its  tentative 
conclusion  t(  i  forbear  from  requiring 
aggregators  td  "post"  disclosure 

on  or  near  the  telephone 
in  the  CMRS  context.  The 
recognizes  that,  due  to  the 
diminutive  s  ze  of  many  mobile  phones 
today,  the  re<  uisite  legible  disclosure 
not  practically  fit    on' 
the  mobile  p  lone.  The  Commission 
finds  that  forpearance  in  this  case  is 
however,  because  it  is 
entirely  pracjicable  to  post  disclosure 
information    near"  the  mobile  phone.  In 
the  mobile  p  lone  context,  aggregators 
will  be  in  coi  npliance  with  TOCSIA  if 

necessary  information 
"near"  the  m  obile  phone  so  that  it  is 
received  by  i  nd  can  be  kept  by  end-user 
customers. 


information 

instrument," 

Commission 


B.  OSP  Oversight  of  Aggregators 

6.  Background.  Responsibility  for 
enforcement  of  the  aggregator  disclosure 
requirements  is,  in  addition  to  being 
placed  on  the  aggregator  as  described 
above,  placed  upon  the  OSP  used  by  the 
aggregator.  Under  TOCSIA  and  our 
implementing  regulations,  an  OSP  is 
obligated  to  ensure,  by  contract  or  tariff, 
that  each  aggregator  for  which  such 
provider  is  the  presubscribed  provider 
of  operator  services  is  in  compliance 
with  the  aggregator  disclosure 
requirements. 

7.  Discussion.  Consistent  with  its 
tentative  conclusion,  the  Commission 
finds  that  the  OSP  oversight 
requirement  is  a  necessary  business  tool 
to  ensure  that  aggregators  comply  with 
their  TOCSIA  obligations.  In  situations 
where,  for  example,  the  CMRS  carrier 
agrees  to  a  contractual  arrangement  with 
an  aggregator  whereby  it  directly 
imposes  charges  upon  members  of  the 
public,  the  Commission  finds  no  basis 
for  justifying  forbearance  from  TOCSIA. 
Although  the  potential  for  abuse  has 
been  claimed  to  come  from  the 
aggregator  because  it  is  the  aggregator 
that  may  most  effectively  take  advantage 
of  the  consumer,  in  this  particular 
context  involving  the  existence  of  a 
contractual  arrangement,  the  CMRS  OSP 
may  wield  an  important  business 
influence  over  the  aggregator.  Similar  to 
the  wireline  context,  the  Commission 
cannot  forbear  under  the  first  prong  of 
section  10  of  the  Communications  Act 
of  1934  when  this  rule  requiring  such  a 
business  influence  may  serve  to  prevent 
potential  abuses  before  they  occur.  In 
addition,  the  Commission  does  not 
believe  this  business  function  to  be 
insignificant  to  protecting  the  consumer 
under  the  second  prong  of  the  section 
10  forbearance  standard. 

8.  In  the  absence  of  a  contract  or  tariff 
with  an  aggregator  to  provide  OSP 
services  or  knowledge  of  the 
aggregator's  activities,  the  OSP  is  not 
responsible  for  ensuring  aggregator 
compliance.  Section  226(b)(1)(D)  of  the 
Communications  Act  of  1934  requires 
that  each  provider  of  operator  services 
shall  "ensure,  by  contract  or  tariff,  that 
each  aggregator  for  which  such  provider 
is  a  presubscribed  provider  of  operator 
services  is  in  compliance"  with  the 
aggregator  service  provisions  of 
TOCSIA.  This  provision  presupposes 
the  existence  of  a  sufficient  nexus 
between  aggregator  and  OSP  such  that  a 
contract  or  tariff  would  be  the 
appropriate  mechanism  on  which  to 
base  the  oversight  requirement.  To  the 
extent  that  a  CMRS  OSP  has  a 
contractual  relationship  with  an 
aggregator  of  its  service,  the  CMRS  OSP 
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must  have  a  provision  in  the  relevant 
contract  requiring  aggregator 
compliance  with  TOCSIA  and  the 
Conunission's  related  rules.  If  a  CMRS 
OSP  lacks  a  contractual  relationship 
w^ith  an  aggregator  or  has  no  knowledge 
of  the  aggregator,  the  statutory  text  does 
not  require  such  oversight  by  the  CMRS 
OSP.  Accordingly,  PCIA's  and  AT&T 
Wireless'  concerns  that  it  would  be 
impossible  for  a  CMRS  provider  serving 
a  mobile  public  phone  roamer  to  enforce 
compliance  by  the  owner  aggregator  of 
the  mobile  public  phone  because  the 
CMRS  provider  will  have  no  contractual 
or  tariff  relationship  with  the  aggregator, 
are  moot. 

C.  OSP  Identification  and  Rate 
Disclosure 

9.  Background.  TOCSIA  and 
Commission  regulations  also  impose  a 
niunber  of  requirements  upon  CMRS 
OSPs.  OSPs  must  identify  themselves, 
audibly  and  distinctly,  to  the  consumer 

■  at  the  beginning  of  each  telephone  call 
and  before  the  consumer  incurs  any 
charge  for  the  call,  a  practice  referred  to 
as  "call  branding."  OSPs  must  also 
permit  the  consumer  to  terminate  a 
telephone  call  at  no  charge  before  the 
call  is  connected.  They  must  also 
disclose  immediately  to  the  consumer, 
upon  request  and  at  no  charge  to  the 
consumer,  a  quotation  of  their  rates  or 
charges  for  the  call,  the  methods  by 
which  such  rates  or  charges  will  be 
collected,  and  the  method  by  which 
complaints  concerning  such  rates, 
charges,  or  collection  practices  will  be 
resolved.  Finally,  the  Commission 
recently  added  a  requirement  that  OSPs 
must  audibly  disclose  to  consumers 
how  to  obtain  the  price  of  a  call  before 
it  is  coimected. 

10.  Discussion.  The  Commission 
declines  to  forbear  from  applying  these 
TOCSIA  provisions  against  CMRS 
aggregators  and  OSPs.  In  the  Notice,  the 
Commission  asked  questions  designed 
to  elicit  specific  information  relevant  to 
determining  whether  and  in  what 
respects  the  Commission  could  forbear 
from  applying  these  provisions  to  CMRS 
providers.  The  Commission  finds  that 
the  record  does  not  justify  deviating 
from  the  Commission's  ruling  in  the 
PCIA  Forbearance  Order  that  these 
TOCSIA  provisions  should  apply  to  the 
actions  of  CMRS  providers. 

11.  The  Commission  also  finds  that 
the  record  does  not  support  the 
contention  that  requiring  CMRS  carriers 
to  brand  calls  would  cause  customer 
confusion  or  impose  unacceptably  high 
costs  on  carriers.  PCIA  contends  that 
branding  can  cause  customer  confusion 
because  CMRS  providers  cannot  always 
distinguish  between  calls  from  mobile 


phones  designed  for  public  use  and 
other  calls.  GTE  similarly  contends  that, 
absent  an  ability  to  identify  a  call  as 
originating  from  an  aggregator,  CMRS 
carriers  would  have  to  brand  every 
wireless  call  in  order  to  comply  with 
TOCSIA  requirements.  The  Commission 
is  not  persuaded  by  these  arguments. 
First,  while  the  OSP  branding 
requirement  of  TOCSIA  applies  to  calls 
initiated  from  aggregator  locations  that 
involve  automatic  or  live  assistance  to 
the  consumer  to  arrange  for  billing  or 
call  completion,  it  does  not  apply  to 
calls  that  are  automatically  completed 
with  billing  to  the  telephone  from 
which  the  call  originated,  or  to  calls  that 
are  completed  through  an  access  code 
used  by  the  consumer,  with  billing  to  an 
account  previously  established  with  the 
carrier  by  the  consumer.  Accordingly, 
TOCSIA's  branding  requirement  does 
not  apply  to  the  vast  majority  of 
wireless  calls  that  consumers  make 
within  their  home  calling  areas,  which 
are  typically  automatically  qompleted 
and  billed  to  the  caller's  telephone. 

12.  Second,  the  Commission  is  not 
persuaded  by  PCIA's  argument  that  the 
branding  requirement  will  cause 
corifusion  or  be  imduly  burdensome  in 
the  roaming  context.  In  most  cases, 
roaming  is  accomplished  through 
automatic  roaming  arrangements  that 
provide  for  automated  completion  and 
direct  billing  of  calls.  Thus,  as  in  the 
case  of  automatically  placed  and  billed 
calls  within  the  caller's  home  area, 
automatic  roaming  calls  are  not  subject 
to  TOCSIA.  On  the  other  hand,  the 
branding  requirement  does  potentially 
apply  to  manual  roaming  calls  made 
from  aggregator  phones,  because  such 
calls  are  not  automatically  billed  to  the 
originating  number  but  are  typically 
paid  for  by  credit  card.  PCIA  asserts 
that,  in  order  to  comply  with  this 
requirement,  CMRS  OSPs  would  have  to 
brand  all  roaming  calls  that  are  not 
billed  to  the  originating  number, 
without  knowing  whether  the  caller  is 
using  an  aggregator  phone.  The 
Commission  does  not  believe  this  to  be 
a  significant  burden  for  several  reasons. 
First,  because  manual  roaming  calls 
make  up  a  small  percentage  of  all 
wireless  calls,  the  number  of  calls  that 
will  actually  require  branding  is  quite 
small.  Further,  the  commenters  fail  to 
explain  how  branding  all  manual 
roaming  calls  would  result  in  significant 
costs  to  carriers  or  customer  confusion. 
Because  manual  roaming  calls  require 
preliminary  communication  between 
the  OSP  and  the  caller  to  arrange  for 
credit  card  billing.  CMRS  OSPs  are 
likely  to  identify  themselves  and 
explain  their  billing  requirements  to 


end-user  customers  in  any  event,  and 
the  Commission  believes  that  such 
identifications  and  disclosures  can.  with 
minimal  modifications,  be  made  to 
comply  with  TOCSIA.  In  any  case,  the 
Commission  believes  that  the  benefits 
associated  with  requiring  compliance 
with  TOCSIA  when  manual  roaming 
calls  are  made  from  aggregator  phones 
outweigh  the  potential  costs  that 
commenters  have  suggested  would  be 
associated  with  ensuring  such 
compliance.  Moreover,  if  carriers  seek  to 
avoid  unnecessary  branding  of  manual 
roaming  calls  from  non-aggregator 
phones,  they  are  free  to  devise  and 
implement  methods  to  distinguish 
aggregator  from  non-aggregator  calls. 

13.  Finally,  GTE  argues  that  the  rate 
disclosure  requirement  is  of  little  use 
because  the  rates  charged  for  wireless 
public  phones  are  typically  set  by 
aggregators  and  that  the  OSP  rates 
disclosed  by  the  OSP  would  be  only  a 
portion  of  the  overall  rate  for  the  call. 
GTE  is  mistaken  about  the  rate 
disclosure  requirement.  The  OSP's 
obligation  is  merely  to  inform  the 
consumer  of  the  rates  it  bills  for  and 
how  to  obtain  the  total  cost  of  the  call, 
including  any  aggregator  surcharge.  The 
OSP  is  not  obliged  to  guess  the 
aggregator's  rate  if  not  billed  for  by  the 
OSP.  With  this  important  rate 
information  from  the  aggregator  and  the 
OSP,  the  consumer  can  make  an 
informed  decision  as  to  whether  to 
place  the  call. 

D.  Call  Splashing 

14.  Background.  TOCSIA  and  the 
implementing  regulations  prohibit  OSPs 
from  engaging  in  "call  splashing"  or 
billing  for  a  call  that  does  not  reflect  the 
originating  location  of  the  call  without 
the  consumer's  informed  consent.  In  the 
Notice,  the  Commission  sought  detailed 
information  on  the  costs  to  CMRS  OSPs 
of  complying  with  the  call  splashing 
prohibition  for  calls  made  through 
aggregators  and.  to  the  extent  that  CMRS 
providers  cannot  distinguish  between 
customers  of  aggregators  and  other 
users,  the  costs  of  complying  with  this 
prohibition  on  other  calls  as  well. 

15.  Discussion.  The  Commission 
declines  to  forbear  from  applying  the 
call  splashing  provisions  of  TOCSIA 
against  OSPs.  The  Commission  finds 
that  the  record  does  not  justify  deviating 
from  the  Commission's  ruling  in  the 
PCIA  Forbearance  Order  that  these 
TOCSIA  provisions  apply  to  the  actions 
of  CMRS  providers.  In  response  to  the 
Commission's  request  for  comment, 
PCIA  and  AT&T  Wireless  submitted  no 
cost  estimates,  and  simply  argued  that 
because  of  flat  toll  pricing,  call 
splashing,  even  if  it  occurred,  would  not 
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adversely  affect  charges  to  consumers 
and  that  there  is  no  evidence  of 
complaints  that  such  a  practice-has  been 
a  problem  in  the  CMRS  context.  The 
Commission  rejects  PCIA's  and  AT&T's 
contention  that  flat  toll  pricing  has 
eliminated  all  possible  adverse  effects  of 
call  splashing.  Even  today,  there  are 
many  wireless  calling  plans  that  do  not 
include  free  long  distance  service  and 
therefore  providers  will  charge  distance 
sensitive  rates  in  some  instances. 
Moreover,  the  Commission  believes  that 
any  costs  of  CMRS  OSPs  meeting  these 
requirements  are  minimal. 

E.  OSP  Publication  of  Changes  in 
Services 

16.  Background.  Pursuant  to  the 
relevant  provision  of  TOCSIA,  the 
Commission  has  required  OSPs  to 
regularly  publish  and  make  available  at 
no  cost  to  inquiring  consumers  written 
materials  that  describe  any  recent 
changes  in  operator  services  and  in  the 
choices  available  to  consiuners  in  that 
market. 

1 7.  Discussion.  The  Commission 
forbears  from  applying  the  OSP 
publication  provision  of  TOCSIA 
against  CMRS  OSPs.  In  this  instance, 
the  Commission  finds  that  enforcement 
of  these  TOCSIA  requirements  is  not 
necessary  to  ensure  that  charges  and 
practices  are  just  and  reasonable  or  to 
protect  consumers.  The  Commission 
also  finds  that  forbearance  frt>m 
applying  these  requirements  is  in  the 
public  interest. 

18.  As  service  providers  not  boimd  by 
rate  regulation  or  publication 
requirements,  CMRS  carriers  are 
generally  not  required  to  publish  their 
rates  and  contract  terms  even  though 
many  of  them  do  in  order  to  remain 
competitive.  Singling  out  particular 
CMRS  services— such  as  CMRS  OSPs— 
for  disparate  treatment  does  not  serve 
the  public  interest.  Fluid  and  rapid 
price  competition  has  long  typified 
wireless  services.  This  is  especially  true  . 
when  the  call  branding  and  rate 
disclosure  requirements  of  TOCSIA 
ensure  that  consiuners  of  CMRS  OSP 
services  are  given  the  CMRS  OSP 
identification,  terms  and  rate 
information  theyneed  to  make  an 
informed  decision  on  whether  to  place 

a  call  on  a  CMRS  aggregator  phone.  The 
Commission  concludes  that  these  call 
branding  and  rate  disclosure 
requirements,  which  require  CMRS 
OSPs  to  provide  their  identity,  and  rate 
or  charge  information,  is  sufficient  to 
ensure  just  and  reasonable  charges  and 
practices  bom  CMRS  OSPs.  In  that 
regard,  the  Commission  also  finds  that 
eiiforcement  of  the  OSP  publication 
provision  is  not  necessary  for  the 


protection  of  consiuners  precisely 
because  of  tie  unique  incentives  CMRS 
OSPs  have  tp  advertise  their  services 
and  make  iniformation  important  to 
consumers  Available  as  a  matter  of 
sound  business  practice.  In  addition,  the 
Commission  finds  that  there  are 
important  public  interest  benefits 
associated  with  reducing  regulatory 
compliance  posts  (i.e.,  those  costs 
associated  with  the  creation  of  the 
required  repprts,  databases,  personnel 
training,  mailing,  etc.),  in  light  of  the 
fact  that  those  cost  reductions  can  be 
translated  irjto  lower  prices  to 
consumers.  Finally,  however,  the 
Commission  encourages  CMRS  OSPs  to 
provide  voluntarily  to  inquiring 
consumers  information  that  describes 
recent  changes  in  operator  services  and 
in  the  choices  available  to  consumers  in 
the  CMRS  OSP  market.  The  Conunission 
notes  that  CMRS  OSPs  may  make  this 
information  available  to  consumers  by, 
for  example]  updating  information  on 
their  websites. 

F.  Routing  01  Emergency  Calls 

19.  Background.  TOCSIA  requires  that 
the  Commission  "establish  minimum 
standards  for  providers  of  operator 
services  and  aggregators  to  use  in  the 
routing  and  liandling  of  emergency 
telephone  c|lls."  Under  oiu  rules 
implementing  this  provision,  OSPs  and 
aggregators  are  required  to  ensure 
immediate  oonnection  of  emergency 
telephone  calls  to  the  appropriate 
emergency  service  of  the  reported 
location  of  t  le  emergency,  if  known, 
and  if  not  kj  lown,  of  the  originating 
location  of  t  le  call. 

20.  Undei  the  Commission's  rules, 
certain  mob  le  wireless  licensees  are 
required  to  mplement  basic  91 1  and 
enhanced  91 1  (E911)  services.  Cellular 
licensees,  bioadband  Personal 
Communications  Service  (PCS) 
licensees,  aiid  certain  Specialized 
Mobile  Rad^  (SMR)  licensees, 
collectively  "covered  carriers,"  are 
required  to  meet  basic  and  enhanced 

91 1  service  requirements  for  completing 
emergency  calls,  including  forwarding 
all  91 1  calla  without  delay  and  relaying 
a  caller's  Automatic  Number 
Identification  (ANI)  and  Automatic 
Location  In|ormation  (ALI)  to  the 
appropriatelPublic  Safety  Answering 
Point  (PSAP). 

21.  Discuksion.  The  Commission 
forbears  from  applying  the  emergency 
call  routing|provision  of  TOCSIA  to 
CMRS  aggregators  and  OSPs  because  the 
current  E91JI  regulatory  regime,  whiclv 
applies  to  t  le  vast  majority  of  CMRS 
OSPs,  is  cleu'er  and  more 
compreheni  ive  than  the  TOCSIA 
requiremen  s  to  protect  consumers.  The 


E911  rules  make  more  comprehensive 
emergency  service  requirements 
applicable  to  "covered  CMRS"  carriers 
and  the  Commission  sees  no  reason  to 
also  apply  the  duplicative  and 
potentially  confusing  and  conflicting 
emergency  call  routing  requirements 
that  are  a  part  of  TOCSIA.  In  applying 
the  forbearance  standard,  the 
Commission  first  finds  that  enforcement 
of  the  emergency  call  routing  provision 
is  not  necessary  to  ensure  just  and 
reasonable  charges  and  practices.  Due  to 
the  potential  for  conflicting 
requirements  and  confusion,  the 
Commission  believes  its  current  E91 1 
rules  better  define  a  standard  for 
reasonable  practices  as  they  relate  to 
call  routing.  Second,  the  Commission 
finds  that  enforcement  of  the  TOCSIA 
emergency  call  routing  provision  is  not 
necessary  for  the  protection  of 
consumers,  because  the  more  stringent 
E911  requirements  will  continue  to  be 
applicable  to  "covered  CMRS"  carriers. 
Finally,  the  Commission  finds  that 
forbearance  from  applying  TOCSIA's 
emergency  call  routing  provision  is 
consistent  with  the  public  interest 
because  the  Commission  is  eliminating 
redundant  obligations. 

G.  Other  Issues 

22.  Finally,  in  the  Notice,  the 
Commission  sought  comment  on 
TOCSIA's  provision  prohibiting  OSPs 
from  billing  for  unanswered  telephone 
calls.  See  PCIA  Forbearance  Order  and 
Notice.  13  FCC  Red  at  16907-8,  ^  105. 
The  Conunission  finds,  pursuant  to  47 
U.S.C.  226(b)(l)(F-G)  and  47  U.S.C. 
332(c)(8),  that  the  billing  for 
unanswered  calls  provision  of  TOCSIA 
does  not  apply  to  CMRS  carriers,  and 
this  issue  is,  therefore,  moot  in  the 
CMRS  context. 

23.  Also,  the  Commission  notes  that 
GTE  has  requested,  as  in  earlier 
proceedings,  that  its  Airfone  and 
Railfone  services  be  treated  differently 
than  other  CMRS  providers  and  that  Ae 
Commission  take  action  that  reflects 
"the  unique  character"  of  its  services. 
The  Commission  finds  no  compelling 
reason  to  reverse  its  decision  in  PCIA 
Forbearance  Order  where  it  affirmed  the 
decisions  in  the  GTE  Declaratory 
Ruling,  8  FCCR  6171  (Comm.  Carr.  Bur. 
1993)  [GTE  Declaratory  Ruling),  in 
which  TOCSIA  applies  to  the  actions  of 
certain  GTE  affiliates.  Consequently,  the 
Commission  concludes  that  GTE's 
Airfone  and  Railfone  services  must 
comply  with  TOCSIA  provisions  fully. 

24.  Omnipoint  argues  that  TOCSIA 
should  not  apply  to  customer 
notification  processes  associated  with  a 
CMRS  calling  party  pays  (CPP)  service 
or,  in  the  alternative,  the  Conunission 
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should  forbear  from  such  regulation  of 
CPP.  There  is  no  indication  in  this 
record  or  in  the  Commission's 
experience  that  CPP  services  are  being 
provided  by  any  CMRS  carriers.  Further, 
on  April  9,  2001,  the  Commission 
terminated  the  calling  party  pays 
proceeding.  In  its  Termination  Order,  66 
FR  22445  (May  4.  2001),  the 
Commission  stated  that  regulations  were 
not  necessary  to  govern  calling  party 
pays  services  and  that  lower  prices  and 
new  pricing  plans  offered  many  of  the 
same  benefits  that  calling  party  pays 
services  would.  In  light  of  this,  the 
Commission  finds  no  reason  to  resolve 
Omnipoint's  arguments  in  this 
proceeding. 

///.  Ordering  Clause 

25.  Accordingly,  pursuant  to  sections 
4(i),  4(j),  10  and  11  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154{i), 
154{j),  160  and  161.  this  Second  Report 
and  Order  is  adopted. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 
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Administration 

49  CFR  Part  192 
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Pipeline  Safety:  Further  Regulatory 
Review;  Gas  Pipeline  Safety  Standards 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  is 
changing  some  of  its  safety  standards  for 
gas  pipelines.  The  changes  are  based  on 
recommendations  by  the  National 
Association  of  Pipeline  Safety 
Representatives  (NAPSR)  and  a  review 
of  the  recommendations  by  the  State 
Industry  Regulatorv  Review  Committee 
(SIRRC).  RSPA/OPS  believes  the 
changes  will  improve  the  clarity  and 
effectiveness  of  the  present  standards. 
DATES:  This  Final  Rule  takes  effect 
October  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 

M.  Furrow  by  phoiie  at  202-366-4559, 


by  fax  at  202-366-^566,  by  mail  at  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC, 
20590,  or  by  e-mail  at 
buck.furrow@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

NAPSR  is  a  nonprofit  association  of 
officials  from  state  agencies  that 
participate  with  RSPA/OPS  in  the 
Federal  pipeline  safety  regulatory 
program.  RSPA/OPS  asked  NAPSR  to 
review  the  gas  pipeline  safety  standards 
in  49  cm  part  192  and  recommend  any 
changes  needed  to  make  the  standards 
more  explicit,  understemdable,  and 
enforceable.  NAPSR  compiled  the 
results  of  its  review  in  a  report  titled 
"Report  on  Recommendations  for 
Revision  of  49  CFR  part  192,  "  dated 
November  20,  1992.  The  report 
recommends  changes  to  40  different  .- 
sections  in  part  192. 

By  the  time  NAPSR  completed  its 
report,  RSPA/OPS  had  published  a 
notice  of  proposed  rulemaking  to 
change  many  part  192  standards  that  we 
considered  unclear  or  too  burdensome 
(Docket  PS-124;  57  FR  39572;  Aug.  31, 
1992).  Because  a  few  of  NAPSR's 
recommendations  related  to  standards 
we  had  proposed  to  change,  v»re 
published  the  report  for  comment  in  the 
PS-124  proceeding  (58  FR  59431;  Nov. 
9,  1993).  The  PS-124  Final  Rule  (61  FR 
28770;  June  6,  1996)  included  four  of 
NAPSR's  recommended  rule  changes, 
and  we  scheduled  the  remaining 
recommendations  for  future 
consideration. 

Because  industry  and  State  views 
were  so  divergent  on  NAPSR's 
recommendations,  in  October  1997,  the 
American  Gas  Association  (AGA),  the 
American  Public  Gas  Association 
(APGA),  and  NAPSR  formed  SIRRC  to 
iron  out  their  differences.  In  a  report 
titled  "Summary  Report,"  dated  April 
26.  1999,  SIRRC  agreed  on  all  but  eight 
of  NAPSR's  recommendations  that  we 
had  scheduled  for  future  consideration. 
SIRRC  also  agreed  on  a  NAPSR 
resolution  concerning  definitions  of 
"service  line"  and  "service  regulator" 
that  was  not  among  the 
recommendations  in  its  1992  report. 

Based  on  our  review  of  NAPSR's 
recommendations  and  SIRRC's 
Summary  Report,  on  November  13, 
2002,  we  published  a  notice  of  proposed 
rulemaking  (NPRM)  (67  FR  68815).  The 
NPRM  invited  the  public  to  comment  by 
January  13,  2003,  on  proposed  changes 
to  21  sections  in  Part  192.  The  NPRM 
also  explained  why  we  were  not 
proposing  to  adopt  5ome  of  NAPSR's 
recommendations. 


Disposition  of  Comments 

In  response  to  the  NPRM,  we  received 
written  comments  from  American  Gas 
Association  (AGA),  Arkansas  Public 
Service  Commission  (ARPSC).  Con 
Edison  (ConEd),  Dominion  Resources 
(Dominion),  Gas  Piping  Technology 
Committee  (GPTC),  Iowa  Utilities  Board 
(Iowa),  Metropolitan  Utilities  District, 
Michigan  Consolidated  Gas  Company 
(MichCon),  NiSource.  Inc.  (NiSource), 
Oleksa  and  Associates  (Oleksa).  Peoples 
Energy  (Peoples),  Public  Service  Electric 
&  Gas  Company  (PSE&G),  Southwest 
Gas  Corporation  (Southwest),  UGI 
Utilities.  Inc.  (UGI)., and  Yankee  Gas 
Services  Co.  (Yankee).  Commenters 
generally  supported  the  proposed  rule 
changes.  However,  some  commenters 
opposed  particular  proposals  or 
suggested  alternatives. 

This  section  of  the  preamble 
summarizes  those  latter  comments  and 
discusses  how  RSPA/OPS  treated  them 
in  developing  this  Final  Rule.  This 
section  of  the  preamble  does  not  address 
comments  that  disagree  with  RSPA's/ 
OPS's  decision  not  to  adopt  particular 
NAPSR  recommendations  or  that 
suggest  additional  changes  to  Part  192. 
If  RSPA/OPS  has  not  mentioned  a 
proposed  change  to  Part  192,  RSPA/OPS 
did  not  receive  significant  comments  on 
that  proposal,  and  RSPA/OPS  are 
adopting  it  as  final. 

Section  192.3,  Definitions.  RSPA/OPS 
proposed  three  changes  to  §  192.3.  First, 
RSPA/OPS  proposed  moving  the 
present  definition  of  "customer  meter" 
from  within  the  "service  line" 
definition  to  a  stand-alone  position. 
Next,  RSPA/OPS  proposed  expanding 
the  "service  line"  definition  to  include 
distribution  lines  that  transport  gas  from 
a  common  supply  source  to  ddjacent  or 
multiple  residential  or  small 
commercial  customers.  Finally,  RSPA/ 
OPS  proposed  a  definition  of  "service 
regulator"  that  would  distinguish 
customer  regulators  from  regulating 
stations. 

Oleksa  suggested  the  definition  of 
"customer  meter"  would  be  clearer  if 
RSPA/OPS  added  the  words  "or  master 
meter  operator"  after  the  word 
"consumer."  RSPA/OPS  did  not 
consider  this  comment  in  finalizing  the 
"customer  meter"  definition  because 
■RSPA/OPS  did  not  propose  to  change 
the  text  of  the  present  definition. 

AGA,  PSE&G,  and  Peoples 
commented  that  the  proposed  "service 
line"  and  "service  regulator"  definidons 
used  different  terms — "meter  manifold" 
and  "meter  header  or  manifold" — to 
refer  to  piping  assemblies  between  a 
single  line  and  a  group  of  meters.  AGA 
and  Peoples  preferred  the  latter  term 
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because  operators  may  call  these  operators  ci 

assemblies  either  meter  headers  or  refer  to  a 

meter  manifolds.  RSP A/OPS  agrees  that  under  state 

a  single  term  is  appropriate  and,  regulations 

because  of  this  comment,  used  "meter  deHnitions 

header  or  manifold"  in  the  final  separate 

definition  of  "service  line."  to  confusiot 

ConEd  opposed  the  proposed  a  service 

definition  of  "service  line"  because,  like  definition, 

the  present  definition,  it  includes  192  as  it 

interior  piping  that  leads  to  meters  in  customers 

individual  apartments  or  to  meters  in  "small 

basements.  Primarily  because  of  the  purposes, 
difficulty  of  checking  such  piping  for  Section 

leaks,  ConEd  suggested  that  RSP  A/OPS  for  Plastic 

exclude  interior  piping  from  the  final  delete  the 

definition.  This  comment,  however,  §  192.1 

addresses  an  issue  the  NPRM  did  not  sentence  al 

cover.  RSP  A/OPS  proposed  to  broaden  pipe 

the  present  service  line  definition,  not  and  strengtli 

limit  it  to  outside  piping.  Therefore,  temperatur  s 

RSPA/OPS  has  not  considered  the  also  invitee 

comment  in  developing  the  final  they  still 

definition.  pipe  that 

ARPSC  commented  that,  in  its  temperaturfs 

experience,  lines  serving  multiple  operator  rei 

customers  are  the  lines  most  frequently  that  it  does 

damaged  by  third  parties,  with  most  plastic  pipe 

damage  occiuxing  at  biuial  depths  temperatures 

between  four  and  18  inches.  RSPA/OPS 

Consequently,  ARPSC  suggested  the  comment 

burial  depth  of  service  lines  supplying  RSPA/OPS 
gas  to  multiple  customers  be  at  least  24  .        Section 

inches.  RSPA/OPS  did  not  adopt  this  Pipe;  Secfidn 

comment  because  increasing  burial  Installation 

depth  is  not  generally  recognized  as  one  that  in 

of  the  best  ways  to  reduce  excavation  buried 

damage  to  buried  utilities.  According  to  must  have 

a  report  RSPA/OPS  prepared  for  wire  or 

Congress,  Common  Ground:  Study  of  Because  of 

One-Call  Systems  and  Damage  buried  pi 

Prevention  Best  Practices,  the  key  proposed  tc 

elements  in  prevention  of  excavation  requiremen  ;s 

damage  involve  the  use  of  one-call  establish 

systems,  acciu-ate  utility  mapping,  §  192.361(g 
advance  notice  of  excavation,  acciuate  Tracer  win 

temporary  siu'face  marking  before  the  pipe  and 

excavation,  and  safe  excavation  minimized 

practices.  ,  elements  i 

Regarding  the  proposed  "service  line"  must  be  resi.< 

definition,  RSPA/OPS  asked  how  it  by  use  of 

might  define  the  term  "small  means. 
commercial  customers."  In  response,  Regardin 

ARPSC  said  voliune  should  be  limited  AGA 

to  10  percent  above  the  volume  used  by  Yankee 

a  normal  residential  customer.  Iowa  govemmeni 

recommended  the  definitions  that  "contact 

operators  include  in  tariffs  established  minimized' 

under  utility  regulations.  MichCon  NiSource 

proposed  meter  capacity  or  type  or  interpret 

regulator  size  or  type  as  possible  bases  with  the  pi 

for  a  definition.  Finally,  NiSource  speculated 

suggested  that  volume  be  limited  to  no  the  term  to 

more  than  twice  the  volume  used  by  the  installation 

operator's  largest  residential  customer.  concerned 

Upon  further  consideration,  RSPA/  require 

OPS  decided  not  to  define  "small  even  where 

commercial  customers."  As  the  Iowa  practicable 

comment  suggests,  distribution  installation  > 
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rule  to  state  specifically  that  incidental 
contact  between  tracer  wire  and  plastic 
pipe  is  all  right. 

RSPA/OPS  thinks  these  proffered 
interpretations  may  be  unrealistic 
because  minimized  contact  implies 
some  contact  is  permissible.  Still,  in 
view  of  the  coinmenters'  concerns, 
RSPA/OPS  has  used  the  following 
wording  in  the  final  rule:  "contact  with 
the  pipe  must  be  minimized  but  is  not 
prohibited."  RSPA/OPS  wants  to  ensure 
the  rule  does  not  deter  the  common 
practice  in  trenchless  installations  of 
randomly  taping  tracer  wire  to  the  pipe 
to  control  separation  during  installation. 

AGA,  GPTC,  Peoples,  PSE&G,  and 
Dominion  Resources  thought  proposed 
§  192.361(g)  would  require  that  steel 
service  lines  have  tracer  wire,  because 
the  wording  was  not  limited  to  plastic 
pipe.  To  remove  this  potentiality, 
RSPA/OPS  added  the  word 
"nonmetallic"  to  final  §  192.361(g). 

City  Utilities  and  Southwest  were 
concerned  that  trying  to  reduce  the  risk 
of  lightning  damage  by  separating  tracer 
wire  from  pipe  could  lead  to  inaccurate 
pipe  location  and  excavation  damage. 
The  purpose  of  tracer  wire,  as 
§  192.321(e)  states,  is  to  provide  a  means 
of  locating  buried  plastic  pipe.  Neither 
present  nor  proposed  §  192.321(e) 
would  permit  installation  of  tracer  wire 
so  far  away  from  the  pipe  that  it 
hampers  attempts  to  accurately  find  the 
pipe. 

MichCon  suggested  removing 
"copper"  frt)m  "coated  copper  wire"  so 
the  rule  would  not  preclude  the 
installation  of  other  types  of  corrosion 
resistant  wire.  RSPA/OPS  did  not  adopt 
this  comment  because  the  proposed  rule 
would  allow  Operators  to  use  "other 
means"  to  provide  corrosion  resistant 
wire. 

Section  192.353,  Customer  Meters  and 
Regulators:  Location.  RSPA/OPS 
proposed  to  amend  §  192.353(a)  to 
emphasize  that  operators  must  protect 
meters  and  service  regulators  from 
vehicular  damage.  Under  the  present 
rule,  protection  from  vehicular  damage 
falls  under  the  general  requirement  to 
protect  meters  and  service  regulators 
from  "corrosion  and  other  damage." 

AGA,  GPTC,  Dominion  Resources, 
Oleksa,  Peoples, PSE&G,  MichCon,  and 
Yanke*  were  concerned  the  proposed 
rule  would  apply  to  meters  or  service 
regulators  installed  indoors  or  other 
places  where  thereis  only  a  remote 
chance  of  vehicular  damage.  As  stated 
below  under  the  "Advisory  Committee" 
heading,  the  Technical  Pipeline  Safety 
Standards  Committee  had  a  similar 
concern  about  the  proposal.  The 
committee  recommended  RSPA/OPS 
limit  the  requirement  to  outdoor 
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installations  that  are  clearly  vulnerable 
to  minor  impact. 

RSPA/OPS  said  in  the  NPRM  that  it 
expected  operators  would  consider  the 
location  of  meters  and  regulators  in 
deciding  whether  to  provide  protection 
from  vehicular  damage.  To  insure  the 
final  rule  reflects  this  allowance,  RSPA/ 
OPS  is  amending  §  192.353(a)  to  require 
operators  to  protect  outdoor 
installations  from  vehicular  damage  that 
may  be  anticipated.  If  meters  or 
regulators  are  installed  indoors  or 
installed  outdoors  in  places  where 
anticipating  damage  from  vehicles  is  not 
reasonable,  no  protection  is  required. 

Southwest  was  concerned  that 
emphasizing  vehicular  damage  would 
lead  to  disagreements  between 
government  and  operators  over  whether 
protection  is  adequate.  Nevertheless, 
such  disputes  can  arise  under  the 
present  rule,  because  it  requires 
protection  from  vehicular  damage  but 
does  not  specify  the  type  or  degree  of 
protection.  In  this  situation,  operators 
have  discretion  to  provide  whatever 
type  and  degree  of  protection  is 
reasonable  under  the  circumstances. 
The  final  rule  does  not  change  this 
discretion.  It  merely  highlights  the  risk 
of  vehicular  damage. 

Section  192.457,  External  Corrosion 
Control:  Buried  or  Submerged  Pipelines 
Installed  Before  August  1,  1971; 
192.465,  External  Corrosion  Control: 
Monitoring.  RSPA/OPS  proposed  to 
amend  §  192.457  by  removing  from 
paragraph  (b)  the  requirement  to  use 
electrical  surveys  in  determining  areas 
of  active  corrosion,  and  by  removing 
paragraph  (c).  Under  §  192.465(e), 
RSPA/OPS  proposed  to  establish  more 
detailed  criteria  for  alternatives  to 
electrical  surveys,  and  to  allow 
operators  to  use  alternatives  on 
distribution  lines  without  first  finding 
that  electrical  surveys  are  impractical. 
In  addition,  RSPA/OPS  proposed  to  add 
definitions  of  "active  corrosion"  (the 
definition  now  in  §  192.457  (c)), 
"electrical  survey,"  and  "pipeline 
environment." 

AGA,  Peoples,  and  GPTC  commented 
that  moving  the  definition  of  "active 
corrosion"  from  §  192.457(c)  to 
§  192.465(e)  would  make  §  192.457(b) 
harder  to  understand  because  the  term 
would  remain  in  §  192.457(b).  As  a 
remedy,  AGA  and  Peoples  suggested 
adding  to  §  192.457(b)  a  cross-reference 
to  the  new  location  of  the  definition. 
Peoples  also  advised  making  the 
relocated  definition  applicable 
throughout  Subpart  I  rather  than  just 
§  192.465(e).  GPTC  and  PSE&G 
suggested  moving  the  definition  to 
§192.451,  Scope. 


Removing  §  192.457(c)  should  not 
affect  §  192.457(b).  Under  §  192.457(b), 
the  time  allowed  for  initially 
determining  and  cathodically  protecting 
areas  of  active  corrosion  expired  August 
1, 1976.  And  §  192.465(e)  regulates  all 
subsequent  determinations  and 
protections  of  areas  of  active  corrosion. 
So  moving  the  present  definition  of  _ 
"active  corrosion"  from  §  192.457(c)  to 
§  192.465(e)  simply  places  the  definition 
where  it  is  currently  used.  With  such 
limited  usage,  making  the  definition 
applicable  throughout  Subpart  I  is  not 
necessary. 

As  previously  stated,  RSPA/OPS 
proposed  moving  the  definition  of 
"active  corrosion"  from  §  192.457(c)  to 
§  192.465(e).  However,  RSPA/OPS 
inadvertently  included  in  proposed 
§  192.465(e)  a  similar  definition  of 
"active  corrosion"  found  in  49  CFR 
195.553,  which  applies  to  hazardous 
liquid  pipelines.  Final  §  192.465(e) 
includes  the  definition  now  in 
§  192.457(c). 

The  proposed  definition  of  "elecfrical 
survey,"  which  SIRRC  recommended,  is 
the  same  definition  that  applies  to 
hazardous  liquid  pipelines  under  49 
CFR  195.553.  The  definition  is  based  on 
pipe-to-soil  electrical  readings  over  a 
pipeline.  AGA  and  NiSource 
recommended  chasging  "pipe-to-soil" 
to  "potential  gradient"  to  allow  the  use 
of  "cell-to-cell"  surveys,  which,  AGA 
said,  are  typically  used  on  bare  pipe  to 
identify  corrosion  activity.  MichCon 
was  similarly  concerned  that  other  types 
of  electrical  corrosion  surveys  may  not 
qualify  under  the  proposed  definition. 

RSPA/OPS  agrees  that  cell-to-cell 
potential  testing  would  not  meet  the 
proposed  definition  of  "electrical 
survey."  Nevertheless,  proposed  - 
§  192.465(e)  would  not  preclude 
operators  from  using  cell-to-cell  testing 
or  any  other  useful  method  to  find 
active  corrosion  areas.  To  find  active 
corrosion  without  using  an  elecfrical 
survey,  operators  could  use  any  means 
that  includes  review  and  analysis  of 
certain  maintenance  records  and  the 
pipeline  environment.  If  augmented  by 
this  review  and  analysis,  cell-to-cell 
testing  would  qualify  for  use  under 
proposed  §  192.465(e).  Therefore.  RSPA/ 
OPS  did  not  include  the  commenters' 
suggested  change  in  final  §  192.465(e). 

Southwest  thought  the  term  "closely 
spaced  pipe-to-soil  readings"  was 
unclear,  and  suggested  deleting  "closely 
spaced."  However.  RSPA/OPS  believes 
the  term  is  consistent  with  usual 
industry  practices.  No  other  commenter 
suggested  the  term  would  be  difficult  to 
apply.  In  addition,  the  term  is  part  of 
the  "elecfrical  survey"  definition  in  49 
CFR  195.553,  which  RSPA/OPS  adopted 


without  any  objection  from  industry 
commenters. 

Iowa  commented  erroneously  that 
proposed  §  192.465(e)  ignores  SIRRC's 
central  theme  that  operators  should  not 
have  to  show  that  electrical  surveys  are 
impractical  before  using  alternative 
review  methods.  In  fact,  proposed 
§  192.465(e)  is  faithftal  to  SIRRC's 
theme.  On  disfribution  lines,  the 
proposed  rule  would  allow  alternative 
methods  regardless  of  the  practicality  of 
electrical  surveys.  Only  on  fransmission 
lines  would  operators  still  have  to  show 
that  electrical  surveys  are  impractical 
before  using  alternative  methods. 

Section  192.479,  Atmospheric 
Corrosion  Control:  General.  RSPA/OPS 
proposed  to  revise  §  192.479  to  require 
the  same  level  of  protection  from 
atmospheric  corrosion  on  new  and 
existing  pipelines.  However,  in  certain 
circumstances,  operators  would  not 
have  to  protect  pipelines  from  light 
surface  oxide  or  from  atmospheric 
corrosion  that  would  not  affect  safe 
operation  before  the  next  scheduled 
inspection.  A  similar  regulation  is  now 
in  effect  for  hazardous  liquid  pipelines 
(49  CFR  195.581).  hi  addition,  RSPA/ 
OPS  proposed  to  amend  the 
atmospheric  corrosion  monitoring 
requirements  of  §  192.481  to  comport 
with  a  similar  hazardous  liquid  pipeline 
regulation  (49  CFR  195.583). 

GPTC  and  PSE&G  thought  proposed 
§  192.479  would  be  clearer  if  the  only 
exception  from  the  protection 
requirement  were  pipe  without  active 
corrosion.  This  comment  is  similar  to 
SIRRC's  suggested  change  to  §  192.479. 
Our  primary'  reason  for  not  adopting 
SIRRC's  approach  was  the  advantage  to 
industry  and  government  if  similar 
corrosion  control  regulations  governed 
gas  and  hazardous  liquid  pipelines. 
Another  reason  was  that  the  proposed 
exceptions  were  consistent  with 
SIRRC's  approach,  since  the  excepted 
pipelines  would  not  have  active 
corrosion.  So,  in  keeping  with  the 
similar-regulations  goal,  RSPA/OPS  has 
included  the  proposed  exceptions  in 
final  §192.479. 

MichCon  opposed  the  proposed 
exceptions,  arguing  that  operators 
should  stop  further  corrosion  from  even 
a  light  surface  oxide.  MichCon  also 
suggested  that  cleaning  and  coating  are 
more  effective  than  assessing  whether 
corrosion  would  affect  safety  before  the 
next  inspection.  In  contrast,  RSPA/OPS 
continues  to  agree  with  SIRRC  that  a 
light  surface  oxide  is  a  non-damaging 
form  of  corrosion  that  does  not  need 
remedial  action.  The  absence  of  any 
other  negative  comment  on  the 
proposed  oxide  exception  bolsters  this 
position.  Also,  even  if  cleaning  and 
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coatiiig  may  be  a  more  effective  long- 
tenn  approach,  RSP A/OPS  believes 
operators  should  have  the  option  of 
assigning  resources  to  problems  that 
pose  a  higher  near-term  risk. 

MichCon  was  concerned  that 
inspecting  thermally  insulated  pipe 
'  could  destroy  the  insulation  system.  It 
suggested  making  inspections 
"wherever  practical"  and  sampling  pipe 
through  windows  cut  Into  the  jacketing. 
MichCon  further  suggested  that  the  final 
rule  use  the  term  "electrolyte-to-air 
interface"  instead  of  "soil-to-air 
interface"  to  include  other  pipeline 
environments.  RSP  A/OPS  believes 
MichCon  has  suggested  a  reasonable 
way  to  meet  the  proposed  requirement 
to  inspect  thermally  insulated  pipe  for 
a|mospheric  corrosion.  The  rule  is 
designed  to  allow  operators  to  choose  a 
satisfactory  compliance  method.  RSP  A/ 
OPS  left  "soil-to-air  interface"  in  the 
final  rule  because  it  is  one  of  several 
specifically-named  environments  that 
justify  special  attention  during 
inspections. 

UCil  argued  that  because  customer 
meter  sets  found  inside  buildings  are 
generally  in  non-corrosive 
environments,  the  sets  do  not  need 
inspection  for  atmospheric  corrosion 
more  often  than  every  5  years.  Present 
§  192.481  calls  for  inspection  at  least 
every  3  years,  and  RSPA/OPS  did  not 
propose  to  change  this  interval.  Thus, 
RSPA/OPS  did  not  consider  UGI's 
comment  in  developing  final  §  192.481. 

AGA  suggested  RSPA/OPS  postpone 
final  action  on  the  proposed  revision  of 
§  192.479  until  RSPA/OPS  addresses 
issues  concerning  meters  inside 
buildings  and  propose  other  changes  to 
the  corrosion  control  regulations  in  Part 
192.  RSPA/OPS  has  not  postponed  final 
action  on  proposed  §  192.479.  It  is  in  the 
interest  of  pipeline  safety  overall  for 
RSPA  to  have  similar  atmospheric 
corrosion  regulations  for  gas  and 
hazardous  liquid  pipelines.  Moreover, 
RSPA/OPS  currently  has  no  plans  to 
further  revise  the  Part  192  corrosion 
control  regulations,  for  RSPA/OPS  has 
closed  the  previously  scheduled 
revision  project  (67  FR  74986;  Dec.  9, 
2002). 

Section  192.517.  Records.  RSPA/OPS 
proposed  to  amend  §  192.517  to  require 
that  operators  iieep  records  of  required 
leak  tests  for  at  least  5  years.  The  leak 
tests  are  those  that  §  192.509  requires  on 
pipelines  designed  to  operate  below  100 
psig.  that  §  192.511  requires  on  service 
lines,  aijd  that  §  192.513  requires  on 
plastic  pipelines. 

AGA.  Iowa,  and  Peoples  asked  us  to 
defer  final  action  on  proposed  §  192.517 
until  after  RSPA/OPS  acts  on  other 
changes  to  Part  192  that  SIRRC 


suggested  ii  a  petition  for  rulemaking 
dated  Novel  nber  26,  2002.  RSPA/OPS 
has  not  poslponed  final  action,  because 
RSPA/OPS  believes  government 
inspectors  d  eed  the  proposed  records 
now  to  aid  { nforcement  efforts.  More 
than  10  yea]  s  ago,  NAPSR  recognized 
this  need  in  its  "Report  on 
Recommenc  ations  for  Revision  of  49 
CFR  part  19  J."  If  RSPA/OPS  decides  to 
make  additi  )nal  changes  to  §  192.517 
because  of  c  ur  consideration  of  SIRRC's 
petition,  RS  'A/OPS  will  include  those 
changes  in  i  future  notice  of  proposed 
rulemaking. 

MichCon  md  Southwest  objected  to 
the  propose  1  rule.  It  was  unclear  to 
MichCon  w  lat  information  operators 
would  have  to  record,  and  Southwest 
mistakenly  assumed  the  information 
would  be  the  same  as  §  192.517  requires 
for  strength  ests.  As  RSPA/OPS  stated 
in  the  NPRN  [,  the  purpose  of  the 
proposed  re  ;ords  is  merely  to  show  that 
required  lea  c  tests  have  been  done,  not 
to  retain  spe  cific  information  about  the 
tests.  The  ct  ntent  of  the  records  would 
be  discretioi  lary.  A  mere  notation 
showing  tha  t  required  tests  were  carried 
out  would  s  iffice.  Section  192.709 
requires  reci  )rds  of  this  type  for  each 
patrol,  survey,  inspection,  and  test  done 
on  transmission  lines  under  Subparts  L 
andMof  part  192. 

Dominion  commented  that  proposed 
§  192.517  w  )uld  be  very  burdensome, 
pointing  to  1  he  large  number  of  leak 
tests  done  b  r  customers'  contractors  on 
customer-ov  ^ned  service  lines.  It 
thought  thai  records  of  these  tests  would 
be  difficult  lor  operators  to  obtain. 
RSPA/OPS  ttiinks  Dominion  may  have 
mistaken  thi  i  type  of  record  needed  to 
comply  witl  proposed  §  192.517. 
Proposed  §  :  92.517  would  not  require 
operators  to  obtain  copies  of  records 
kept  by  thei  customers'  contractors.  No 
matter  who  loes  the  testing,  its  own 
workers  or  i  s  customers'  contractors, 
operators  w()uld  only  have  to  verify  that 
correct  leak  tests  have  been  done  and 
then  record  hat  fact.  Under  part  192, 
distribution  operators  are  already 
responsible  for  the  correct  installation 
and  leak  testing  of  customer-owned 
service  line! .  Operators  who  do  not 
install  and  1 3st  customer-owned  service 
lines  thems(  Ives  must  still  verify  that 
work  done  1  y  their  customers' 
contractors  :  neets  part  192 
requirement  s.  So  the  burden  of  keeping 
a  record  of  1  ;ak  tests  done  by  customers' 
contractors  i  ;hould  be  no  greater  than  for 
leak  tests  dc  ne  by  operators  themselves. 

Section  li  ^2.553,  General 
Requiremen  Is.  Section  192.553(d) 
requires  tha  a  new  maximum  allowable 
operating  pi  essure  (MAOP)  may  not 
exceed  the  i  laximum  that  part  192 


allows  on  a  new  segment  of  pipeline 
constructed  of  the  same  materials  in  the 
same  location.  Based  on  a  SIRRC 
recommendation,  RSPA/OPS  proposed 
to  replace  the  reference  to  part  192  with 
a  reference  to  "§§  192.619  and  192.621," 
the  sections  in  part  192  that  limit  the 
MAOP  of  new  pipelines. 

AGA,  Iowa.  PSE&G,  Peoples,  and 
Southwest  asked,  us  to  defer  final  action 
on  the  proposed  change  to  §  192.553. 
They  suggested  RSPA/OPS  wait  until 
after  RSPA/OPS  acts  on  SIRRC's 
suggested  change  to  subpart  K, 
Uprating,  included  in  its  November  26, 
2002,  rulemaking  petition.  That  change 
would  allow  operators  to  increase  the 
MAOP  of  certain  existing  low  stress 
pipelines  without  prior  pressure  testing. 

RSPA/OPS  has  not  postponed  final 
action  on  proposed  §  192.553(d)  since 
the  proposal  involves  only  a  simple 
editorial  change.  However,  by  taking 
this  action  RSPA/OPS  is  not  foreclosing 
the  opportunity  for  future  rulemaking 
based  on  SIRRC's  suggested  change  to 
the  uprating  requirements.  If  RSPA/OPS 
decides  to  make  additional  changes  to 
§  192.553(d)  because  of  our 
consideration  of  SIRRC's  recent  petition, 
RSPA/OPS  will  include  those  changes 
in  a  future  notice  of  proposed 
rulemaking. 

Section  192.743,  Pressure  Limiting 
and  Regulating  Stations:  Testing  of 
Relief  Devices.  RSPA/OPS  proposed  to 
change  §  192.743(a)  and  (b)  to  allow 
operators  to  use  calculations  to  decide 
if  the  capacity  of  relief  devices  is 
adequate  without  first  having  to 
conclude  that  testing  the  devices  is  not 
feasible.  RSPA/OPS  also  proposed 
editorial  changes  to  §  192.743(c),  which 
requires  installation  of  new  or 
additional  devices  if  the  relief  capacity 
of  existing  devices  is  inadequate. 

Iowa  said  RSPA/OPS  should  change 
§  192.743(c)  to  allow  operators  the 
option  of  modifying  existing  devices  or 
associated  facilities  to  provide  the 
required  relief  capacity.  Although  this 
comment  concerns  an  issue  RSPA/OPS 
did  not  address  in  the  NPRM,  RSPA/ 
OPS  did  not  interpret  §  192.743(c)  to 
require  the  installation  of  unnecessary 
relief  devices.  If  operators  provide 
adequate  relief  capacity  by  modifying 
existing  relief  devices  or  associated 
facilities,  new  or  additional  devices  are 
not  necessary. 

Section  192.745,  Valve  Maintenance: 
Transmission  Lines.  Section  192.745 
requires  annual  inspection  of 
transmission  line  valves  that  operators 
might  need  during  an  emergency. 
RSPA/OPS  proposed  to  amend  this 
section  to  require  that  operators  take 
prompt  remedial  action  to  correct  any 
valve  found  inoperable.  Although 
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NAPSR  had  recommended  "immediate" 
remedial  action,  RSP A/OPS  proposed 
prompt  action  to- allow  operators  some 
latitude  in  scheduling  maintenance. 

AGA,  Gulf  South,  and  Southwest 
were  concerned  that  disagreements 
would  arise  between  government 
inspectors  and  operators  over  the 
meaning  of  "prompt."  In  this  regard. 
City  Utilities  suggested  RSPA/OPS 
define  "prompt  remedial  action"  as  not 
to  exceed  6  months.  In  addition,  AGA, 
GPTC.  Gulf  South,  Peoples,  PSE&G,  and 
Yankee  suggested  that  instead  of 
promptly  repairing  an  inoperable  valve, 
operators  should  have  latitude  to 
designate  another  valve  as  an  emergency 
valve  if  the  other  valve  accomplishes 
the  same  function  as  the  inoperable 
valve. 

Occasional  disagreements  over 
whether  remedial  action  is  done 
promptly  may  be  unavoidable. 
However,  operators  can  reduce 
opportunities  for  disagreements  if  they 
assign  priority  to  inoperable  emergency 
valves  in  their  repair  Schedules. 
Operators  can  also  look  to  their 
experience  in  promptly  correcting 
corrosion  control  deficiencies  under 
§  192.465(d).  RSPA/OPS  decided  not  to 
establish  a  time  limit  for  "prompt 
remedial  action"  because  it  could 
promote  unnecessar\'  delay  and  erode 
the  latitude  operators  need  in 
scheduling  repairs. 

Section  192.605(b)(1)  requires 
operators  to  have  procedures  for 
carrying  out  the  valve  maintenance 
requirements  of  §  192.745.  In  their 
procedures,  operators  identify  which 
valves  they  must  inspect  annually 
because  they  may  need  them  during  an 
anticipated  emergency.  If  different 
valves  are  available  for  the  same 
function,  they  only  have  to  identif\'  and 
inspect  one  of  them  to  meet  §  192.745. 
So  the  present  rule  allows  operators 
latitude  to  designate  an  equivalent 
alternative  valve  rather  than  repair  an 
inoperable  valve.  The  proposed  rule 
would  npt  affect  this  latitude.  It  would 
only  affect  the  time  to  correct  an 
inoperable  valve  if  the  operator  does  not 
designate  an  alternative  valve. 
Nevertheless,  to  assure  no  one 
misunderstands  the  alternative-valve 
option,  RSPA/OPS  has  included  it  in 
final  §  192.745.  A  similar  option  is  in 
proposed  §  192.747  concerning  the 
maintenance  of  distribution  valves. 

Section  192.747  Valve  Maintenance: 
Distribution  Systems.  Section  192.747 
requires  annual  inspection  and 
servicing  of  each  valve  that  operators 
may  need  for  safe  operation  of  a 
distribution  system.  RSPA/OPS 
proposed  to  amend  this  section  to 
require  prompt  remedial  action  to 


correct  any  valve  found"  inoperable, 
luiless  the  operator  designates  an 
alternative  valve. 

AGA  and  Southwest  were  concerned 
that  disagreements  would  arise  between 
government  inspectors  and  operators 
over  the  meaning  of  prompt.  City 
Utilities  suggested  RSPA/OPS  define 
"prompt  remedial  action"  as  not  to 
exceed  6  months.  As  RSPA/OPS  stated 
previously  regarding  similar  comments 
on  proposed  §  192.745,  some 
disagreement  may  be  inevitable,  but 
operators  can  reduce  the  chance  of 
disagreement  by  prioritizing  the  repair 
of  inoperable  valves.  They  can  also 
consider  their  compliance  practices  in 
promptly  correcting  corrosion  control 
deficiencies.  As  with  final  §  192.745. 
RSPA/OPS  decided  not  to  set  a  time 
limit  on  "prompt  remedial  action" 
because  it  could  promote  unnecessary 
delay  and  erode  the  latitude  operators 
need  in  scheduling  repairs. 

Iowa  suggested  RSPA/OPS  also 
require  prompt  remedial  action  for 
inaccessible  valves.  RSPA/OPS 
addressed  the  issue  of  inaccessible 
safety  valves  in  the  NPRM.  RSPA/OPS 
reasoned  that  if  a  designated  safety 
valve  becomes  inaccessible,  usually 
because  of  paving,  the  operator  should 
discover  the  problem  no  later  than  the 
next  inspection.  Then  the  oper  ,  or 
would  have  to  either  correct  the 
problem  to  enable  inspection  within  the 
permitted  inter\'al  or  designate  em 
alternative  safety  valve.  Given  these 
circumstances,  RSPA/OPS  did  not 
propose  an  additional  regulation  to 
insure  that  operators  promptly  correct 
inaccessible  safety  valves. 

Advisory  Committee 

The  Technical  Pipeline  Safety 
Standards  Committee  considered  the 
NPRM  and  the  associated  evaluation  of 
costs  and  benefits  at  a  meeting  in 
Washington,  DC  on  March  27.  2003. 
This  committee  is  a  slatutorv,  advisor\' 
committee  that  advises  us  on  proposed 
safety  standards  and  other  policies  for 
gas  pipelines.  It  has  an  authorized 
membership  of  15  persons,  five  each 
representing  government,  industry,  and 
the  public.  Each  member  has 
qualifications  to  consider  the  technical 
feasibility,  reasonableness,  cost- 
effectiveness,  and  practicability  of 
proposed  pipeline  safety  standards.  A 
transcript  of  the  meeting  is  available  in 
Docket  No.  RSPA-98-4470. 

In  discussing  the  NPRM.  the 
committee  focused  on  the  proposed 
change  to  §  192.353.  which  emphasizes 
that  operators  must  protect  meters 'and 
regulators  from  vehicular  damage.  One 
member  was  concerned  the  proposed 
rule  would  apply  to  installations  where 


vehicular  damage  is  unlikely  to  occiu, 
such  as  inside  buildings  or  far  away 
fi-om  traffic.  This  mesiber  wanted  to 
limit  the  proposed  rule  to  installations 
where  the  potential  for  vehicular 
damage  is  significant.  All  but  one 
committee  member  agreed,  and  the 
conunittee  suggested  changing  the 
proposal  to  read  as  follows: 

Each  meter  and  service  regulator  installeti 
inside  a  building  must  be  installed  in  a 
readily  accessible  location  and  be  protected 
from  corrosion  and  other  damage.  Meters 
installed  outside  of  buildings  must  also  be 
protected  from  vehicular  damage  where  they 
are  clearly  vulnerable  to  minor  impact. 

Subsequently,  by  unanimous  vote,  the 
committee  foimd  all  the  proposed  ruFes 
and  the  associated  Draft  Regulatory 
Evaluation  to  be  technically  feasible, 
reasonable,  cost-effective,  and 
practicable  if  proposed  §  192.353  were 
changed  as  the  committee  suggested. 
RSPA/OPS  considered  the  committee's 
advice  as  set  forth  above  under  the 
heading  "Section  192.353.  Customer 
Meters  and  Regulators:  Location." 

Regulator}'  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Policies  and  Procedures.  RSPA  does  not 
consider  this  Final  Rule  to  be  a 
significant  regulator^'  action  under 
Section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  Oct.  4,  1993).  Therefore, 
the  Office  of  Management  and  Budget 
(OMB)  has  not  received  a  copy  of  this 
rulemaking  to  review.  RSPA  also  does 
not  consider  this  Final  Rule  to  be 
significant  under  DOT  regulator^' 
policies  and  procedures  (44  FR  11034: 
February  26,  1979). 

RSPA/OPS  prepared  a  Regulator^' 
Evaluation  of  the  Final  Rule,  and  a  copv 
is  in  the  docket.  This  regulatory 
evaluation  concludes  that  because  of 
compliance  options,  the  changes  to 
existing  rules  may  actually  reduce 
operators'  costs  to  comply  with  those 
rules. 

Regulator}'  Flexibility  Act.  This  Final 
Rule  is  consistent  with  customar\' 
practices  in  the  gas  pipeline  industry. 
Therefore,  based  on  the  facts  available 
about  the  anticipated  impacts  of  the 
Final  Rule,  I  certify,  pursuant  to  Section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605),  that  this  rulemaking  would, 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  13175.  RSPA/OPS 
has  analyzed  this  Final  Rule  according 
to  the  principles  and  criteria  contained 
in  Executive  Order  131 75. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments."  Because 
the  Final  Rule  will  not  significantly  or 
uniquely  affect  the  communities  of  the 
Indian  tribal  governments  and  will  not 
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impose  substantial  direct  compliance 
costs,  the  funding  and  consultation 
requirements  of  Executive  Order  13175 
do  not  apply. 

Paperwork  Reduction  Act.  Final 
§§  192.517Cb)  and  192.605(b)(ll) 
contain  minor  additional  information 
collection  requirements.  Section 
192.517(b)  requires  operators  to 
maintain  records  of  certain  leak  tests  for 
5  yeMs,  and  §192.605{b)(ll)  requires 
operators  to  have  procedures  for 
responding  promptly  to  a  report  of  a  gas 
odor  inside  or  near  a  building.  However. 
RSP A/OPS  believes  most  operators 
already  maintain  records  of  leak  tests 
and  have  procedures  for  responding  to 
reports  of  gas  odors  inside  or  near 
buildings.  Also.  RSP  A/OPS  believes  the 
burden  of  retaining  these  records  is 
minimal  because  they  largely 
computerize  them.  Maintaining  these 
records  on  a  computer  disk  represents 
very  minimal  costs.  So,  because  the 
additional  paperwork  burdens  of  this 
proposed  rule  are  likely  to  be  minimal. 
RSP  A/OPS  believes  that  submitting  an 
analysis  of  the  burdens  to  OMB  under 
the  Paperwork  Reduction  Act  is 
urmecessarv. 

RSP  A/OPS  did  not  receive  any 
comments  on  the  burden  of  proposed 
§  192.605(b)(ll).  Comments  on  the 
burden  of  proposed  192.517(b)  are 
discussed  above  under  the  heading 
"Section  192.517,  Records." 

Unfunded  Mandates  Reform  Act  of 
1995.  This  Final  Rule  will  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  goverrrments,  in  the 
aggregate,  or  to  the  private  sector,  and 
would  be  the  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 

National  Environmental  Policy  Act. 
RSP  A/OPS  has  analyzed  this  Final  Rule  . 
for  purposes  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  Because  the  Final  Rule 
parallels  present  requirements  or 
practices,  RSPA/OPS  has  determined 
that  the  Final  Rule  will  not  significantly 
affect  the  quality  of  the  human 
environment.  None  of  the  commenters 
disputed  this  conclusion. 

Executive  Order  13132.  RSPA/OPS 
has  analyzed  this  Final  Rule  according 
to  the  principles  and  criteria  contained 
in  Executive  Order  13132 
("Federalism").  The  Final  Rule  does  not 
establish  any  regulation  that:  (1)  Has 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  National 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of 
substantial 
State  and 
preempts  S 
consultat 
of  Executivfe 


Ic  cal ; 


government;  (2)  imposes 
direct  compliance  costs  on 

governments;  or  (3) 
ate  law.  Therefore,  the 
and  funding  requirements 
Order  13132  do  not  apply. 


List  of  Sublets 
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and  record!  eeping 
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preamble 
as  follows: 


in49CFRPartl92 

Pipeline  safety.  Reporting 
requirements. 

r^sons  discussed  in  this 
F  SPA  amends  49  CFR  Part  192 


49  U.S.C.  510.3,  60102.  60104. 
.  60110, G0113. and  60118; and 


PART  192-^TRANSPORTATION  OF 
NATURAL  AND  OTHER  GAS  BY 
PIPELINE:  MINIMUM  FEDERAL 
SAFETY  SI  ANDARDS 

■  1.  The  aulhority  citation  for  part  192 
continues  tj  read  as  follows: 

Authority 

60103.6010' 
49  CFR  1.53. 

■  2.  Amenc  §  192.3  by  adding  in 
alphabetica  order  definitions  of 
"customer  i  leter"  and  'service 
regulator"  i  nd  by  revising  the  definition 
of  "service  ine"  as  follows: 

§192.3    Defnitions 

Customei  meter  means  the  meter  that 
measures  tl  e  transfer  of  gas  from  an 
operator  to  p  consumer. 


li  le  1 


SI  pph 

to 


Service 
that 
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through  a 
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customer, 
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through  a 


§192.123    [Amended] 

■  3.  Remov ! 
§192.123(b  (2){ 


§192.197    [Amended] 

■  4.  In  §19! 
"under  60 
the  term  '6p 
in  its  place 


means  a  distribution  line 
transpcjrts  gas  from  a  common 
y  to  an  individual 
two  adjacent  or  adjoining 
)r  small  commercial 
)r  to  multiple  residential  or 
n  lercial  customers  served 
nleter  header  or  manifold.  A 

ends  at  the  outlet  of  the 
nteter  or  at  the  connection  to 
s  piping,  whichever  is 
doMlnstream,  or  at  the 

customer  piping  if  there 
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ne 
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gulator  means  the  device  on 
that  controls  the  pressure 
jred  from  a  higher  pressure 
press  Lire  provided  to  the 

service  regulator  may  serve 
or  multiple  customers 
ideter  header  or  manifold. 


the  second  sentence  in 
i). 


.197(a),  remove  the  term 
.s.i.  (414  kPa)  gage"  and  add 
psi  (414  kPa)  gage,  or  less," 


§192.285    [Amended] 

■  5.  In  §  192.285(d),  remove  the  term 
"his"  and  add  the  term  "the  operator's" 
in  its  place. 

■  6.  Revise  §  192.311  to  read  as  follows: 

§  192.311     Repair  of  plastic  pipe. 

Each  imperfection  or  damage  that 
would  impair  the  serviceability  of 
plastic  pipe  must  be  repaired  or 
removed. 

■  7.  Revise  §  192.321(e)  to  read  as 
follows: 

§  1 92.321    Installation  of  plastic  pipe. 

***** 

(e)  Plastic  pipe  that  is  not  encased 
must  have  an  electrically  conducting 
wire  or  other  means  of  locating  the  pipe 
while  it  is  underground.  Tracer  wire 
may  not  be  wrapped  around  the  pipe 
and  contact  with  the  pipe  must  be 
minimized  but  is  not  prohibited.  Tracer 
wire  or  other  metallic  elements  installed 
for  pipe  locating  purposes  must  be 
resistant  to  corrosion  damage,  either  by 
use  of  coated  copper  wire  or  by  other 
means. 
***** 

■  8.  Revise  the  first  sentence  of 
§  192.353(a)  to  read  as  follows: 

§  1 92.353    Customer  meters  and 
regulators:  Location. 

(a)  Each  meter  and  service  regulator, 
whether  inside  or  outside  a  building, 
must  be  installed  in  a  readily  accessible 
location  and  be  protected  from 
corrosion  and  other  damage,  including, 
if  installed  outside  a  building,  vehicular 
damage  that  may  be  anticipated.  *   *  * 
***** 

■  9.  Add  §  192.361(g)  to  read  as  follows: 

§  192.361     Service  lines:  installation. 

***** 

(g)  Locating  underground  service 
lines.  Each  underground  nonmetallic 
service  line  that  is  not  encased  must 
have  a  means  of  locating  the  pipe  that 
complies  with  §  192.321(e). 

§192.457    [Amended] 

■  10.  Amend  §  192.457  as  follows: 

■  a.  In  paragraph  (b)(3),  remove  the 
second  sentence;  and 

■  b.  Remove  paragraph  (c). 

■  11 .  Revise  §  192.465(e)  to  read  as 
follows: 

§  192.465    External  corrosion  control: 
Monitoring. 

***** 

(e)  After  the  initial  evaluation 
required  by  §§  192.455(b)  and  (c)  and 
192.457(b),  each  operator  must,  not  less 
than  every  3  years  at  intervals  not 
exceeding  39  months,  reevaluate  its 
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unprotected  pipelines  and  cathodically 
protect  them  in  accordance  with  this 
subpart  in  areas  in  which  active 
corrosion  is  found.  The  operator  must 
determine  the  areas  of  active  corrosion 
by  electrical  survey.  However,  on 
distribution  lines  and  where  an 
electrical  survey  is  impractical  on 
transmission  lines,  areas  of  active 
corrosion  may  be  determined  by  other 
means  that  include  review  and  analysis 
of  leak  repair  and  inspection  records, 
corrosion  monitoring  records,  exposed 
pipe  inspection  records,  and  the 
pipeline  environment.  In  this  section: 

(1)  Active  corrosion  means  continuing 
corrosion  which,  unless  controlled, 
could  result  in  a  condition  that  is 
detrimental  to  public  safety. 

(2)  Electrical  survey  means  a  series  of 
closely  spaced  pipe-to-soil  readings  over 
a  pipeline  that  are  subsequently 
analyzed  to  identify  locations  where  a 
corrosive  current  is  leaving  the  pipeline. 

(3)  Pipeline  environment  includes  soil 
resistivity  (high  or  low),  soil  moisture 
(wet  or  dry),  soil  contaminants  that  may 
promote  corrosive  activity,  and  other 
known  conditions  that  could  affect  the 
probability  of  active  corrosion. 

■  12.  Revise  §  192.479  to  read  as  follows: 

§  1 92.479    Atmospheric  corrosion  control : 
General. 

(a)  Each  operator  must  clean  and  coat 
each  pipeline  or  portion  of  pipeline  that 
is  exposed  to  the  atmosphere,  except 
pipelines  under  paragraph  (c)  of  this 
section. 

(b)  Coating  material  must  be  suitable 
for  the  prevention  of  atmospheric 
corrosion. 

(c)  Except  portions  of  pipelines  in 
offshore  splash  zones  or  soil-to-air 
interfaces,  the  operator  need  not  protect 
from  atmospheric  corrosion  any 
pipeline  for  which  the  operator 
demonstrates  by  test,  investigation,  or 
experience  appropriate  to  the 

environment  of  the  pipeline  that 
corrosion  will — 

(1)  Only  be  a  light  surface  oxide:  or 

(2)  Not  affect  the  safe  operation  of  the 
pipeline  before  the  next  scheduled 
inspection. 

■  13.  Revise  §  192.481  to  read  as  follows: 

§  192.481    Atmospheric  corrosion  control: 
Monitoring. . 

(a)  Each  operator  must  inspect  each 
pipeline  or  portion  of  pipeline  that  is 
exposed  to  the  atmosphere  for  evidence 
of  atmospheric  corrosion,  as  follows: 


If  the  pipeline 

Then  the  frequency  of  in- 

is located: 

spection  Is: 

Onshore  

At  least  once  every  3  cal- 

endar years,  but  with  Inter- 

vals not  exceeding  39 

months 

Offshore  

At  least  once  each  calendar 

year,  but  with  intervals  not 

exceeding  15  months 

(b)  During  inspections  the  operator 
must  give  particular  attention  to  pipe  at 
soil-to-air  interfaces,  under  thermal 
insulation,  under  disbonded  coatings,  at 
pipe  supports,  in  splash  zones,  at  deck 
penetrations,  and  in  spans  over  water. 

(c)  If  atmospheric  corrosion  is  found 
during  an  inspection,  the  operator  must 
provide  protection  against  the  corrosion 
as  required  by  §  192.479. 

■  14.  Amend  §  192.517  as  follows: 

■  a.  Redesignate  the  introductory  text  as 
paragraph  (a); 

■  b.  Redesignate  existing  paragraphs  (a), 
(b),  (c),  (d),  (e).  (f),  and  (g)  as  {a)(l),  (2), 
(3),  (4),  (5),  (6),  and  (7),  respectively;  and 

■  c.  Add  a  new  paragraph  (o)  to  read  as 
follows: 

§192.517    Records. 

***** 

(b)  Each  operator  must  maintain  a 
record  of  each  test  required  bv 
§§  192.509.  192.511,  and  192.513  for  at 
least  5  years 

§192.553    [Amended] 

■•15.  In  the  first  sentence  in  §  192.553(d), 
remove  the  term  "this  part"  and  add  the 
term  "§§  192.619  and  192.621"  in  its 
place. 

■  16.  Add  §  192.605{b)(ll)  to  read  as 
follows: 

§  192.605    Procedural  manual  for 
operations,  maintenance,  and  emergencies. 

***** 

(b)  *  *   * 

(11)  Responding  promptly  to  a  report 
of  a  gas  odor  inside  or  near  a  building, 
unless  the  operator's  emergency 
procedures  under  §  192.615(a)(3) 
specifically  apply  to  these  reports. 
***** 

■  17.  Revise  the  first  sentence  of 

§  192.625(f)  introductory  text  to  read  as 
follows: 

§  1 92.625    Odorization  of  gas. 

***** 

(f)  To  assiue  the  proper  concentration 
of  odorant  in  accordance  with  this 
section,  each  operator  must  conduct 
periodic  sampling  of  combustible  gases 
using  an  instrument  capable  of 
determining  the  percentage  of  gas  in  air 
at  which  the  odor  becomes  readily 
detectable.*   *   * 


■  18.  Revise  §  192.739(c)  to  read  as 
follows: 

§  192.739    Pressure  limiting  and  regulating 
statiorts:  Inspection  and  testing. 

***** 

(c)  Set  to  control  or  relieve  at  the 
correct  pressures  consistent  with  the 
pressure  limits  of  §  192.201(a);  and 

***** 

■  19.  Revise  §  192.743  to  read  as  follows: 

§  192.743    Pressure  limiting  and  regulating 
stations:  Capacity  of  relief  devices. 

(a)  Pressure  relief  devices  at  pressure 
limiting  stations  and  pressure  regulating 
stations  must  have  sufficient  capacity  to 
protect  the  facilities  to  which  they  are 
connected  consistent  with  the  pressure 
limits  of  §  192.201(a).  This  capacity 
must  be  determined  at  intervals  not 
exceeding  15  months,  but  at  least  once 
each  calendar  year,  by  testing  the 
devices  in  place  or  by  review  and 
calculations. 

(b)  If  review  and  calculations  are  used 
to  determine  if  a  device  has  sufficient 
^capacity,  the  calculated  capacity  must 
be  compared  with  the  rated  or 
experimentally  determined  relieving 
capacity  of  the  device  for  the  conditions 
under  which  it  operates.  After  the  initial 
calculations,  subsequent  calculations 
need  not  be  made  if  the  annual  review 
documents  that  parameters  have  not 
changed  to  cause  the  rated  or 
experimentally  determined  relieving 
capacity  to  be  insufficient. 

(c)  If  a  relief  device  is  of  insufficient 
capacity,  a  new  or  additional  device 
must  be  installed  to  provide  the 
capacity  required  by  paragraph  (a)  of 
this  section. 

■  20.  Amend  §  192.745  as  follows: 

■  a.  Designate  the  existing  text  as 
paragraph  (a);  and 

■  b.  Add  paragraph  (b)  to readas follows: 

§  1 92.745    Valve  maintenance: 
Transmission  lines. 

***** 

(b)  Each  operator  must  take  prompt 
remedial  action  .to  correct  any  valve 
found  inoperable,  unless  the  operator 
designates  an  alternative  valve. 

■  21.  Amend  §  192.747  as  follows: 

■  a.  Designate  the  existing  text  as 
paragraph  (a):  and 

■  b.  Add  paragraph  (b)  to  read  as  follows: 

§192.747    Valve  maintenance:  Distribution 
systems. 

***** 

(b)  Each  operator  must  take  prompt 
remedial  action  to  correct  any  valve 
found  inoperable,  unless  the  operator 
designates  an  alternative  valve. 

■  22.  In  §  192.753,  revise  the 
introductory  text  of  paragraph  (a)  and 
revise  paragraph  (b)  to  read  as  follows; 
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§  1 92.753    Caulked  bell  and  spigot  joints. 

(a)  Each  cast  iron  caulked  bell  and 
spigot  joint  that  is  subject  to  pressures 
of  more  than  25  psi  (172kPa)  gage  must 
be  sealed  with: 


(b)  Each  c  ist  iron  caulked  bell  and 
spigot  joint  hat  is  subject  to  pressures 
of  25  psi  (17  2kPa)  gage  or  less  and  is 
exposed  for  any  reason  must  be  sealed 
by  a  means  other  than  caulking. 


-X- 


Issued  in  Washington,  DC,  on  September  3, 
2003. 

Samuel  G.  Bonasso,  ^ 

Acting  Administrator. 

(FR  Doc.  03-23179  Filed  9-12-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  246 
RIN  0584-AO39 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC):  Revisions  to  the  WIC 
Food  Packages 

AGENCY:  Food  and  Nutrition  Service 
(FNS),  USDA. 

ACTION:  Advanced  notice  of  proposed 
rulemaking. 

SUMMARY:  The  WIC  Program  provides 
supplemental  food  packages  designed  to 
provide  specific  nutrients  critical  to 
growth  and  development.  WIC  food 
packages  and  nutrition  education  are 
the  chief  means  by  which  WIC  affects 
the  dietary  quality  and  habits  of 
participants.  WIC  food  packages  were 
designed  to  supplement  participants' 
diets  with  nutritionally  dense  foods  that 
prevent  iron-deficiency  anemia; 
complement  the  eating  patterns  of  pre- 
school children;  and  address  the  special 
nutrition  requirements  of  pregnant  and 
breastfeeding  women.  The  WIC  food 
packages  were  last  revised  in  1980. 
While  WIC  has  been  successful  in  many 
areas,  obesity  and  inappropriate  dietary 
patterns  have  become  significant 
concerns  for  many  in  WIC's  target 
population.  In  this  Notice,  the 
Department  is  soliciting  public 
comments  on  redesigning  the  food 
packages  offered  through  the  WIC 
Program  to  determine  if  the  WIC  food 
packages  should  be  revised  to  better 
improve  the  nutritional  intake,  health 
and  development  of  participants;  and,  if 
so,  what  specific  changes  should  be 
made  to  the  food  packages.  The 
Department  plans  to  enlist  independent 
technical  experts  via  the  Institute  of 
Medicine's  Food  and  Nutrition  Board  to 
review  available  science  and  comments 
submitted  in  response  to  this  Notice  and 
to  develop  recommendations  on 
revising  the  WIC  food  packages  for  the 


Department's  consideration.  The 
Department  will  use  comments  received 
through  the  Notice  and  the  Food  and 
Nutrition  Board  recommendations  to 
develop  a  proposed  rule. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  December  15,  2003. 

ADDRESSES:  Comments  should  be  sent  to 
Patricia  Daniels,  Director,  Supplemental 
Food  Programs  Division,  Food  and 
Nutrition  Service,  USDA.  3101  Park 
Center  Drive,  Room  520,  Alexandria, 
Virginia  22302.  Comments  on  this 
Notice  should  be  clearly  labeled 
"Revisions  to  the  WIC  Food  Packages." 
Comments  which  are  not  within  the 
scope  of  this  Notice  should  not  be 
included.  All  written  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Whitford,  Branch  Chief.  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
at  the  address  indicated  in  the  ADDRESS 
section  or  at  (703)  305-2746  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.).  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 
I.  Procedural  Matters 

Executive  Order  12866 

This  action  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Paperwork  Reduction  Act  of  1995 

This  action  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.570,  and  is  • 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V  and  final  rule-related 
notices  published  at  48  FR  29114.  June 
24.  1983,  and  49  FR  22676,  Mav  31, 
1984). 


Civil  Rights  Impact  Analysis 

FNS  has  reviewed  this  action  in 
accordance  with  the  Department 
Regulation  4300-4,  "Civil  Rights  Impact 
Analysis,"  to  identify  and  address  anv 
major  civil  rights  impact  this  Notice 
might  have  on  minorities,  women,  and 
persons  with  disabilities.  FNS  has 
determined  that  this  action  presents  no 
civil  rights  impact  on  minorities  and 
other  protected  classes,  nor  does  it 
present  any  barrier  to  program  access  or 
participation.  With  this  action  the 
Department  is  soliciting  comments  from 
the  public  on  redesigning  the  WIC  food 
packages  to  better  meet  the  needs  of 
WIC's  diverse  participants. 

Federalism  Summon,'  Impact  Statement 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulator}^  actions  on  State  and 
local  governments.  Where  such  actions 
have  federalism  implications,  agencies 
are  directed  to  provide  a  statement 
describing  the  agency's  consideration.s 
called  for  under  section  (6)(b){2)(B)  of 
Executive  Order  13132. 

Prior  Consultation  With  State  Officials 

'  Over  the  years  the  Department  has 
received  numerous  requests  from  WIC 
State  agencies  and  participants  to 
modif\'  the  current  food  packages  tor 
permit  greater  substitution  of  foods  or 
introduction  of  additional  foods.  These 
requests  have  come  from  formal  and 
informal  discussions  and  with  State  and 
local  officials  on  an  ongoing  basis 
regarding  program  implementation  and 
food  package  policy  issues,  and  from 
UTitten  proposals  submitted  to  FNS  by 
WIC  State  agencies  to  allow 
modifications  and/or  substitutions  to 
the  WIC  food  packages. 

Need  To  Issue  This  Notice 

Through  this  Notice,  the  Department 
is  soliciting  public  comments  on 
redesigning  the  food  packages  offered 
through  the  WIC  Program  to  determine 
if  the  WIC  food  packages  should  be 
revised  to  better  meet  the  nutritional 
needs  of  participants  and,  if  so.  what 
specific  changes  should  be  made  to  the 
food  packages.  The  Department  believes 
that  public  comment  is  necessary  to 
inform  decisions  and  to  bolster  the 
scientific  and  piogrammatic  integrity  of 
any  rule  that  is  proposed  as  a  result  of 
this  process. 
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Executive  Order  12998 

This  action  has  been  reviewed  under 
Executive  Order  12998,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation. 

n.  References 

(1)  Study  of  WIC  Participant  and 
Program  Characteristics,  2000.  Available 
at  Internet  site: 

http://www.fns.usda.gov/oane/MENU/ 
Published/WIC/WIC.HTM. 

(2)  Review  of  the  Nutritional  Status  of 
WIC  Participants  (CNPP),  December 

1999.  Available  at  Internet  site:  http:// 
www.  usda.gov/cnpp/Pubs/Wic/ 

(3)  Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans,  Fifth  Edition, 
USDA  and  U.S.  Department  of  Health 
and  Human  Services,  Washington,  DC, 

2000.  Available  at  Internet  site:  http:// 
www.  usda.gov/cnpp/Pubs/DG2000/ 

(4)  WIC  and  the  Nutrient  Intake  of 
Children  (ERS),  Food  Assistance  and 
Nutrition  Research  Report  No.  FANRR5. 
April  2000.  Available  at  Internet  site: 
http://www.ers.usda.gov/publications/ 
fanrrS/ 

(5)  Institute  of  Medicine.  Dietary 
Reference  Intakes.  Panel  on 
Macronutrients  (Energy,  Carbohydrate, 
Fiber,  Fat,  Fatty  Acids.  Cholesterol, 
Protein,  and  Amino  Acids  (September  5, 
2002,  936  pp.)) 

(6)  Institute  of  Medicine.  Dietary 
Reference  Intakes.  Panel  on 
Micronutrients  (Vitamin  A,  Vitamin  K, 
Arsenic,  Boron,  Chromium,  Copper, 
Iodine,  Iron,  Manganese,  Molybdeniun, 
Nickel,  Silicon^  Vanadium,  and  Zinc 
(2002,  800  pp.)) 

(7)  Institute  of  Medicine.  Dietary 
Reference  Intakes.  Standing  Committee 
on  the  Scientific  Evaluation  of  Dietary 
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http://www.fns.usda.gov/wic/PDFfiles/ 
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(11)  FNS  kistruction  804-1  "WIC 
Program — Fi  >od  Package  Design: 
Administrat  ve  Adjustments  and 
Nutrition  Ta  iloring." 

(12)  Stancsrd  reference  values  for 
nutrients  in  "oods  are  available  from 
USDA,  Agricultural  Research  Service, 
Nutrient  Dafe  Bank,  http:// 
wvnv.nal.usila.gov/fnic/cgi-bin/ 
nut_search.i  7 

III.  General  Background 

Since  the  ;reation  of  the  WIC  Program 
in  the  1970'!  ,  and  the  last  revision  of  the 
WIC  food  packages  in  the  early  1980's, 
much  has  be  en  learned  about  the 
nutritional  r  eeds  of  pregnant  women, 
infants,  and  areschool  aged  children.  In 
recent  years  the  ability  of  the  WIC 
Program  to  i  leet  nutritional  needs  of 
WIC  particif  ants  through  its  food 
packages  am  I  nutrition  education  has 
received  gro  iving  attention.  Significant 
interest  in  u  )dating  the  food  packages 
based  on  ne  v  information  about  the 
needs  of  low  -income  women,  infants, 
and  childrer  has  been  voiced  by  WIC 
Program  adn  linistrators,  the  medical 
and  scientific  communities,  advocacy 
groups,  and  [Congress. 

Authorizii  ig  legislation  requires  that 
the  supplemsntal  foods  provided  by 
WIC  contain  nutrients  known  to  be 
lacking  in  th  e  diets  of  the  target 
population  [  lee  the  Child  Nutrition  Act, 
as  amended  CNA),  section  17(b)(14), 
(42  U.S.C.  i;  86)1.  Indeed,  because  of  the 
WIC  Progran  i  and  the  larger  nutrition 
safety  net,  p  ogress  has  been  made  in 
filling  many  of  these  nutrient  gaps. 
However,  ni  tritional  science  and  the 
Dietary  Guit  elines  for  Americans  have 
evolved,  anc  the  overall  nutritional 
needs  and  c(  msumption  patterns  of 
WIC's  target  population  have  changed. 
The  Departn  lent  acknowledges  the 
continuing  a  dvances  in  nutritional 
research  sini  :e  the  current  food  packages 
were  establii  bed  in  1980. 
Recommend  gd  dietary  practices  are 
constantly  e  ralving  in  response  to  new 
knowledge  a  nd  may  hold  significant 
implications  for  the  WIC  Program.  Food 
technology  1  las  also  advanced 
substantial!] ,  resulting  in  a  large 
number  of  n  jw  products. 

With  this  Notice,  the  Department  is 
seeking  guic  ance  on  issues/questions 
concerning  i  evisions  to  the  WIC  food 
packages  thi  t  would  address  the 
nutritional  e  eeds  of  the  WIC  population 
given  curren  t  scientific  information  and 
consumptioi  i  patterns.  The  food  package 
recommendi  tions  should  not  increase 
the  cost  or  a  iministrative  burden  to  the 
WIC  Prograr  i  nor  change  the 
supplement!  il  nature  of  the  Program. 
Any  modific  ations  to  the  WIC  food 


packages  should  be  based  on  scientific 
evidence. 

IV.  Program  Background 

The  authorizing  legislation  for  the       , 
WIC  Program,  section  17  of  the  CNA 
established  the  WIC  Program  to  provide 
supplemental  foods  and  nutrition 
education  to  low  income  pregnant, 
breastfeeding,  and  postpartum  women, 
infants,  and  children  up  to  age  5  who 
are  at  nutritional  risk.  Nutritional  risk  is 
determined  by  a  competent  professional 
authority  and  includes  conditions  such 
as  inadequate  weight  gain  during 
pregnancy;  history  of  inappropriate 
growth  patterns  in  infants  and  children; 
anemia;  and  inadequate  dietary 
patterns. 

Sections  17(a)  and  (b)(14)  of  the  CNA 
(42  U.S.C.  1786(a)  and  (b)(14))  clearly 
established  the  WIC  Program  as 
"supplemental"  in  iiature;  that  is,  the 
WIC  supplemental  foods  are  not 
intended  to  provide  a  complete  diet  but 
are  designed  to  provide  specific 
nutrients  determined  by  nutritional 
research  to  be  lacking  in  the  diets  of  the 
WIC  population.  WIC  was  never 
intended  to  be  a  primary  source  of  food, 
nor  of  general  food  assistance.  Rather, 
WIC  benefits  are  intended  to  meet  the 
specid  nutritional  needs  of  a  very 
specific  population.  In  addition  to  WIC, 
the  Department  administers  a  variety  of 
other  complementary  nutrition 
assistance  programs  that  work  together 
to  provide  a  more  complete  diet  to  low- 
income  persons.  Low-income  families 
can,  and  frequently  do.  receive  benefits 
from  more  than  one  of  these  programs. 
The  largest  of  these  programs,  the  Food 
Stamp  Program,  provides  general  food 
assistance  intended  to  increase  the  food 
buying  power  of  low-income 
households. 

In  addition  to  food  assistance,  WIC 
provides  nutrition  education,  including 
breastfeeding  promotion  and  support, 
and  information  about  the  dangers  of 
alcohol,  tobacco  and  other  drug  use  to 
participants.  The  nutrition  education 
provided  by  WIC  enables  participants  to 
make  informed  decisions  in  choosing 
foods  that,  together  with  the 
supplemental  foods  contained  in  the 
WIC  food  packages,  can  meet  their  total 
dietary  needs.  The  intent  is  to  help 
participants  to  continue  healthful 
dietary  practices  after  leaving  the 
Program. 

WIC  is  a  unique  nutrition  assistance 
program  in  that  it  also  serves  as  an 
adjunct  to  good  health  care  during 
critical  times  of  growth  and 
development  to  prevent  the  occurrence 
of  health  problems  and  to  improve  the 
health  status  of  Program  participants. 
Numerous  studies  have  shown  that  WIC 
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is  cost  effective  and  successful  in 
improving  the  health  and  nutritional 
status  of  its  clients. 

For  example,  WIC  has  played  an 
important  role  in  improving  birth 
outcomes  and  containing  health  care 
costs.'-  A  series  of  reports  published  by 
USDA  based  on  linked  1988  WIC  and 
Medicaid  data  on  over  100,000  births 
found  that  Medicaid  eligible  pregnant 
women  in  5  States  who  participated  in 
WIC  during  their  pregnancies  had: 

•  Longer  pregnancies; 

•  Fewer  premature  births; 

•  Lower  incidence  of  moderately  low 
and  very  low  birth  weight  infants;  -^ 

•  Fewer  infant  deaths; 

•  A  greater  likelihood  of  receiving 
prenatal  care;  and 

•  Savings  in  health  care  costs  from 
$1.77  to  $3.13  for  each  dollar  spent  on 
WIC.'*'*^ 

Studies  have  also  found  WIC  to  have 
a  positive  effect  on  children's  diet  and 
diet-related  outcomes  such  as: 

•  Higher  mean  intakes  of  iron, 
vitamin  C,  thiamin,  niacin  and  vitamin 
B6,  without  an  increase  in  food  energy 
intake,  indicating  an  increase  in  tlie 
nutrient  density  of  the  diet;  ^ 

•  Positive  effects  on  the  intakes  of  ten 
nutrients  without  an  adverse  effect  on 
fat  or  cholesterol;  •* 

•  More  effective  than  other  cash 
income  or  food  stamps  at  improving 
preschoolers'  intake  of  key  nutrients; " 
and 

•  Decline  in  the  rate  of  iron 
deficiency  anemia  from  7.8  percent  in 
1975  to  2.9  percent  in  1985  which  the 
Centers  for  Disease  Control  and 
Prevention  attributed  to  both  a  general 
improvement  in  iron  nutrition  and 
participation  in  WIC  and  other  public 
nutrition  programs.-' 

However,  a  comprehensive  evaluation 
of  the  WIC  program  has  not  been 
completed  in  over  15  years. 
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V.  History  and  Development  of  WIC 
Food  Packages 

Early  legislation  for  the  WIC  Program, 
Public  Law  92^33  (1972)  through 
Public  Law  94-105  (1975),  specifically 
identified  protein,  fron,  calcium  and 
Vitamins  A  and  C  as  nutrients  of 
pcirticular  concern  for  WIC  participants. 
However,  Public  Law  95-627.  enacted 
in  November  1976,  deleted  the  reference 
to  these  nutrients.  Instead,  it  defined 
supplemental  foods  as  those  foods 
containing  nutrients  determined  by 
nutritional  research  to  be  lacking  in  the 
diets  of  pregnant,  breastfeeding  and 
postpartum  women,  infants,  and 
children,  as  prescribed  by  the  Secretary 
of  Agriculture.  The  Program  direction 
announced  by  that  law  remains  in  effect 
today  (section  17(b)(14)  of  the  CNA,  42 
U.S.C.  1786{b)(14)).  The  law  also  directs 
the  Secretary  in  section  17(0(11)  of  the 
CNA  (42  U.S.C.  1786(0(11))  to  assure 
that,  to  the  degree  possible,  the  fat, 
sugar,  and  salt  content  of  WIC  foods  is 
appropriate. 

"The  law  provides  substantial  latitude 
to  the  Department  in  designing  WIC 
food  to  supply  nutrients  lacking  in  the 
diets  of  the  VVIC  eligible  population. 
Historically,  the  Department  has  based 
its  prescriptions  of  WIC  foods  on  sound 
nutritional  research  and  input  from 
State  and  local  agencies,  the  health  and 
scientific  communities,  industry  and  the 
general  public. 

In  anticipation  of  the  passage  of 
Public  Law  95-627,  the  Department,  in 
October  1978,  assembled  a  WIC  Food 
Package  Advisor>'  Panel  composed  of 
State  health  officials,  representatives  of 
the  nutrition  community  and  advocacy 
groups,  to  review  the  original  food 


packages  and  recommend  changes. 
Panel  recommendations  included 
retaining  high-quality  protein,  iron, 
calcium,  and  vitamins  A  and  C  as  the 
targeted  nutrients  in  the  WIC  Program 
and  expanding  the  number  of  available 
packages.  Based  on  the  Panel's 
recommendations  and  an  evaluation  by 
the  Department  of  the  available 
nutrition  research  on  the  nutrient,  fat, 
sugar  and  salt  content  of  the  WIC  foods, 
the  Department  proposed  retaining 
high-quality  protein,  iron,  calcium,  and 
vitamins  A  and  C  as  the  targeted 
nutrients  in  the  WIC  Program  and 
expanding  the  number  of  available 
packages  in  1979  (44  FR  69254-69270. 
November  30. 1979).  Based  on  public 
response  to  proposed  rules  in  1979.  new 
WIC  food  package  regulations  were  - 
published  in  1980  (45  FR  74854, 
November  12,  1980)  that  are  consistent 
with  Public  Law  95-627. 

These  food  package  requirements 
appear  in  7  CFR  246.10  of  the  WIC 
Program  regulations.  The  1980  rule 
established  six  different  monthly 
packages:  Food  Package  I  for  infants  0- 
3  months;  Food  Package  II  for  infants  4- 
12  months;  Food  Package  III  for  children 
and  women  with  special  dietarv  heeds; 
Food  Package  IV  for  children  1-5  years 
of  age;  Food  Package  V  for  pregnant  and 
breastfeeding  women;  and  Food  Package 
VI  for  nonbreastfeeding  postpartum 
women.  The  Department  created  an 
additional  food  package  in  1992  (57  FR 
56231.  November  27.  1992).  This 
enhanced  food  package.  Food  Package 
VII,  is  designed  for  breastfeeding 
women  who  elect  not  to  receive  infant 
formula  through  WIC  for  their  infants. 

Authorized  WIC  foods  include  iron- 
fortified  infant  formula,  iron-fortified 
cereals,  vitamin  C-rich  100  percent  fruit 
and/or  vegetable  juice,  calcium/protein- 
rich  milk  and  cheese,  protein/iron-rich 
eggs,  protein-rich  peanut  butter  or  dried 
beans/peas,  and  physician-prescribed 
formula/medical  foods  for  participants 
with  certain  special  dietary  needs.  The 
enhanced  package  for  breastfeeding 
women  increases  allowable  amounts  of 
juice,  cheese,  peanut  butter  and  dr\' 
beans/peas,  and  also  allows  protein-rich 
tuna  fish  and  carrots  that  provide  beta- 
carotene  (precursor  to  vitamin  A)  and 
dietary  fiber.  All  WIC  foods  are  nutrient 
dense,  economical,  administratively 
manageable  for  WIC  State  agencies: 
readily  available  in  retail  stores;  offer 
variety  and  versatility;  have  broad 
appeal;  and  generally  can  be 
apportioned  into  daily  ser\'ings. 

VI.  Recent  Science  and  National 
Dietary  Guidance 

During  the  last  decade,  science  has 
provided  new  information  on  the 
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nutritional  needs  of  Americans, 
including  WIC's  target  population.  As 
discussed  previously,  the  WIC  Program 
has  focused  historically  on  supplying 
participants  with  protein  and  four 
important  micronutrients:  Vitamins  A 
and  C,  calcium,  and  iron.  More  recently 
nutrition  research  has  identified  other 
micronutrients  of  potential  concern, 
.  such  as  folic  acid,  zinc,  vitamin  B6  and 
magnesium.  In  addition,  dietary  causes 
of  chronic  disease  have  been  more 
clearly  identified.  The  2000  Dietary 
Guidelines  for  Americans  provide 
advice,  based  on  current  scientific  and 
medical  knowledge,  for  healthy 
Americans  ages  2  years  and  over  about 
food  choices  that  promote  health  and 
prevent  disease.  New  Dietary  Reference 
Intakes  (DRI's)  have  recently  been 
established  by  the  Institute  of  Medicine, 
Food  and  Nutrition  Board  as  guidelines 
for  nutrient- intake  in  the  U.S. 
population.  The  next  update  of  the 
Dietary  Guidelines  for  Americans,  to  be 
completed  in  2005,  will  reflect  the  new 
DRIs. 

VII.  Nutrition  Risk  and  Demographic 
Changes  in  WIC's  Population 

WIC  "Applicants  must  be  determined  to 
be  at  nutritional  risk  to  meet  eligibility 
requirements  for  the  WIC  Program. 
Nutrition  risk  means  nutritionally- 
related  medical  conditions  (e.g.,  anemia, 
inappropriate  growth  or  weight  gain 
pattern)  or  dietary  deficiencies  (e.g., 
inadequate  or  inappropriate  nutrient 
intake)  that  impair  or  endanger  health. 
According  to  the  WIC  Participant  and 
Prograin  Characteristics  2000  report, 
56.3%  of  WIC  participants  are  identified 
as  having  a  dietary  deficiency. 

Obesity  has  become  one  of  the  most 
serious  health  problems  in  the  United 
States,  with  direct  implications  for  the 
health  of  WIC  program  participants.  The 
National  Center  for  Health  Statistics 
revised  growth  <:harts,  when  used  with 
WIC  data  from  1992  to  1998,  show  that 
overweight  prevalence  among  children 
enrolled  in  WIC  increased  20  percent 
over  this  6-year  period.  Data  from  the 
early  1990s  indicated  that  the 
prevalence  of  overweight  in  WIC 
children  is  similar  to  that  of  non-WIC 
children.  WIC  program  data  show  that  a 
majority  of  overweight  WIC  children 
have  nutritional  risks  in  addition  to 
being  overweight,  i.e.,  inadequate  or 
inappropriate  nutrient  intake,  anemia.  A 
challenge  facing  the  WIC  program  is  to 
determine  how  it  can  most  successfully 
improve  the  eating  habits  of  low-income 
children. 

The  ethnic  composition  of  the  WIC 
Program  has  been  changing  steadily 
since  1992;  the  percentage  of  Hispanic 
ehroUees  has  risen,  while  percentages  of 


black  and  wliite  (non-Hispanic) 
enroUees  hai  e  decreased.  The  current 
racial/ethnic  enrollment  is:  37.4  percent 
White,  35.3  \  lercent  Hispanic,  21.9 
percent  Blac  :,  3.3  percent  Asian  or 
Pacific  Islan(  ers,  and  1.4  percent 
American  In  lian  or  Alaskan  Natives. 
Low-income  populations,  including 
WIC  particip  mts,  are  faced  with 
numerous  ba  rriers  to  good  nutrition  and 
to  nutrition « ssistance.  For  populations 
of  different  c  iiltures,  especially  those 
who  have  re<  ently  arrived  in  the  United 
States  and  w  lo  lack  orientation  to 
service  deliv  jry  here,  the  barriers  to 
assistance  ca  ti  be  of  such  magnitude  as 
to  adversely  iffect  their  health  and  well- 
being.  To  acl  lieve  the  best  overall 
outcomes  th«  WIC  community  must  give 
special  consi  deration  to  its  approach  in 
delivering  ci  Iturally  appropriate, 
quality  bene  its  to  these  growing 
subpopulati(  ns. 

VIII.  Reques  s  for  Revisions  to-the  WIC 
Food  Packag  es 

Over  the  y  sars  the  Department  has 
received  nun  lerous  requests  from  WIC 
State  agencie  s  and  participants  to 
modify  the  c  irrent  food  packages  to 
permit  great«  r  substitution  of  foods  or 
introduction  of  additional  foods. 
Requests  for  revisions  to  the  WIC  food 
packages  ha\  e  also  been  received  from 


Congress  anc 


participants, 
changes  is  oi 


other  organizations  with 


interests  in  t  le  welfare  of  WIC 


The  focus  of  suggested 
improving  outcomes  for 


WIC  recipieii  ts.  For  example: 

•  Congress  has  requested  a  WIC  food 
package  rule  [that  includes  fruits  and 
vegetables  aild  that  allows  for  cultural 
food  accommodations. 

•  The  National  Advisory  Council  on 
Maternal,  Inlint,  and  Fetal  Nutrition,  in 
its  1992,  199 )  and  2002  Reports  to 
Congress,  rec  ommended  better 
accommodat  on  of  the  nutritional  and 
cultiu-al  neec  s  of  WIC  participants. 

•  In  1999,  the  National  WIC 
Association  ( then  the  National 
Association  <  f  WIC  Directors  (NAWD)) 
published  a   losition  paper  entitled 
"NAWD  WIC  Food  Prescription 
Recommendiitions."  NAWD  made  three 
recommends  tions  designed  to  reframe 
the  WIC  fooc  packages  and  one 
recommenda  tion  on  research  and  policy 
analysis  in  si  ipport  of  the  WIC  food 
packages.  Co  isistency  with  the  Dietary 
Guidelines  ft  r  Americans  and  allowing 
flexibility  to  irovide  culturally 
appropriate  i  )ods  were  among  the 
recommenda  ions. 

•  In  an  Ap  ril  30,  2002,  statement 
entitled  "Rea  uthorization  of  USDA 
Child  Nutritian  and  WIC  Programs,"  the 
American  Di  Jtetic  Association 
recommends  d  that  WIC  food  packages 


be  flexible  to  address  cultural  food 
practices  and  choices  and  participants' 
nutrition  needs,  consistent  with 
national  guidelines. 

The  Department  wishes  to  consider 
these  and  other  requests  and  in  this 
notice  solicits  affordable,  scientifically- 
based  recommendations  as  well  as  other 
suggestions  from  the  public  for  revisions 
to  the  WIC  food  packages  that  will 
improve  the  nutritional  intake,  health 
and  development  of  participants. 

IX.  Design  of  the  WIC  Food  Packages 

The  seven  current  WIC  food  packages 
were  designed  to  help  accomplish  the 
following:  Supplement  participants' 
diets  with  nutritionally  dense  foods  that 
follow  ciurent  medical  and  nutritional 
guidance;  complement  the  eating 
patterns  of  preschool  children;  and 
address  the  special  requirements  of 
pregnant  and  breastfeeding  women.  The 
WIC  food  packages  were  initially 
designed  and  adopted  with  regard  to  a 
set  of  fundamentad  considerations. 
These  considerations  should  be  taken 
into  account  when  commenting  on  the 
issues  presented  in  this  Notice.  The 
factors  to  be  considered  are  discussed 
below. 

1 .  Nutritional  Risk 

The  provision  of  supplemental  foods 
containing  nutrients  determined  by 
research  to  be  lacking  in  the  diets  of  the  ' 
WIC  population  is  the  cornerstone  of  the 
Program.  Nutrient  requirements  are 
particularly  high  during  times  of  rapid 
growth,  development  and 
replenishment.  Therefore,  the  WIC 
population,  composed  of  pregnant, 
breastfeeding  and  postpcirtum  women, 
infants  and  children,  represents 
individuals  whose  nutritional  needs  are 
amiong  the  highest  and  most  critical  for 
optimal  growth  and  development. 
Ensuring  optimal  nutrient  intakes 
during  these  vulnerable  periods  of  life  is 
paramount  to  prevent  both  immediate 
and  long-term  adverse  health  outcomes. 
Consequently,  recommendations  should 
reflect  current  nutritional  science  and 
assure  that  the  various  packages 
supplement  the  nutrition  needs  of  WIC's 
at-risk  population  with  nutrient-dense 
economical  foods  the  recipients  should 
be  encouraged  to  acquire  and/or 
continue  to  acquire  with  their  own 
resources. 

WIC  foods  should  make  a  significant 
nutritional  contribution  to  the  diets  and 
health  of  Program  participants.  Current 
nutritional  science  may  reveal  changing 
nutritional  needs,  and  evolving  needs  in 
the  population  suggesting  changes  to  the 
food  packages.  Addressing  the 
nutritional  needs  is  imperative  if  WIC  is 
to  remain  an  effective  health-related 
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program.  Congressional  intent  as 
evidenced  both  in  statutory  and 
legislative  report  language  has 
continually  emphasized  that  the  WIC 
should  provide  foods  and  nutrients  that 
ciutent  research  demonstrates  are 
lacking  in  the  diets  of  WIC  participants 
[Senate  Report  106-288,  Senate  Report 
107-41,  Section  17{b)(14)  of  the  CNA. 
42  U.S.C.  1786(b)(14)].  However,  WICs 
success  in  providing  important 
nutrients  should  not  lead  to  the 
conclusion  that  WIC  should  no  longer 
provide  them.  Accordingly,  changes  to 
the  food  package  should  weigh  the  risk 
and  consequences  of  dietary  inadequacy 
and  make  changes  expected  to 
maximize  the  positive  outcomes  on  WIC 
recipient  nutritional  status,  health  and 
development. 

2.  Fat,  Sugar,  and  Salt  Content 

As  discussed  previously, 
consideration  of  the  fat,  sugar  and  salt 
content  of  foods  in  the  WIC  food 
packages  is  required  by  section  17(f)(ll) 
of  the  CNA.  Several  changes  made  to  the 
WIC  food  packages  in  the  1980 
rulemaking  responded  specifically  to 
this  mandate.  For  example,  the 
Department  established  a  limit  on  the 
amount  of  sugar  allowable  in  WIC 
approved  cereals.  By  regulation,  WIC 
cereals  per  dry  ounce  must  contain  no 
more  than  6  grams  of  sugar.  This 
specification  applies  to  added  sugars 
and  to  those  naturally  occurring  in 
ingredients  such  as  dried  fruits  used  in 
the  cereal. 

FNS  policy  guidance  permits  WIC 
State  agencies  to  issue  low-fat,  low- 
cholesterol  and  low-sodium  forms  of 
WIC  cheeses,  as  well  as  low-fat,  nonfat 
and  lactose-free  milks.  The  Department 
encourages  local  program  administrators 
to  tailor  the  WIC  food  packages  to  meet 
the  individual  nutritional  needs  of 
participants  and,  when  appropriate,  to 
adjust  the  types  of  WIC  foods  prescribed 
to  help  reduce  the  amount  of  fat. 
cholesterol,  sodium  and  sugar  the  WIC 
food  packages  contribute  to  the  diet. 
Through  WIC  nutrition  education, 
participants  also  receive  atbice  on  how 
to  ftirther  moderate  their  intakes  of  fat, 
cholesterol,  sodium  and  sugar  and  how 
to  include  adequate  amounts  of 
vegetables,  fruits  and  whole  grain 
products  in  their  diets. 

3.  Cost 

In  addition  to  the  criteria  specified  in 
legislation,  a  prime  consideration  in  the 
design  of  the  WIC  food  packages  is  cost. 
Efficiency  in  providing  supplemental 
foods  is  important  because  increases  in 
the  total  cost  of  the  food  packages 
reduce  the  number  of  participants 
served  by  the  program.  The  packages  are 


designed  to  encourage  further  cost 
control  by  permitting  State  and  local 
agencies  the  flexibility  to  specify  lower 
cost  food  brands,  forms  of  foods,  types 
and  container  sizes  within  regulatory 
parameters. 

4.  Practicality  and  Administrative 
Feasibility 

In  addition  to  meeting  nutritional 
objectives,  all  WIC  food  packages  are 
designed  to  address  a  number  of 
practical  considerations  that  reflect 
participant  and  Program  needs.  For 
example,  the  WIC  foods  are  readily 
available  in  retail  food  stores,  offer 
variety  and  versatility  to  participants  in 
the  ways  these  foods  can  be  used  in  an 
overall  diet,  are  nutrient-dense,  can  be 
easily  divisible  into  servings  on  a  daily 
basis,  and  have  broad  appeal. 
Additionally,  all  WIC  food  packages  are 
individual  food  prescriptions  which,  in 
order  to  have  the  full  effect  in 
improving  a  participant's  nutritional 
status,  are  intended  to  be  consumed 
only  by  the  participant  and  not  by  other 
family  members. 

The  packages  should  be 
administratively  manageable  for  State 
and  local  agencies  and  vendors.  That  is, 
they  should  be  clearly  describable  and 
easily  understood  by  both  participants 
and  vendors.  WIC  food  packages  are 
designed  to  strike  a  balance  between 
acceptable,  nutrient  dense,  readilv 
available,  low-cost  food  items,  and 
administrative  feasibility.  This  means 
that  although  there  are  certainly  some 
foods  that  would  be  particularly 
beneficial  for  and  appealing  to  WIC 
participants,  the  WIC  Program  is  not 
always  capable,  within  the  limitations 
of  its  current  structure,  of  easily 
delivering  such  foods.  Also,  WIC  is 
limited  in  its  ability  to  offer  a  wide 
range  of  food  options  since,  from  a 
management  standpoint,  each  food 
option  added  to  the  food  package 
magnifies  the  difficulties  and  increases 
the  cost  of  program  management  and 
accountability.  These  practical 
considerations  are  necessarily  a  key 
consideration  in  the  design  of  WIC  food 
packages. 

5.  Food  Package  Flexibility  and  Meeting 
Participants '  Special  Needs 

Food  package  flexibility  regarding  the 
quantities  of  foods  provided  by  WIG 
food  packages  and  participants'  cultural 
eating  patterns  and  nutritional  needs  are 
considerations  in  the  design  of  the  food 
packages.  State  and  local  agencies  can 
tailor  the  quantities  of  foods  provided 
by  the  food  packages  to  better  meet 
participants'  special  nutritional  needs. 
Additionally,  they  are  permitted 
flexibility  in  designing  their  food 


packages  within  the  parameters  of 
Program  regulations.  Commenters 
should  be  aware  that  the  quantities  in 
all  WIC  food  packages  are  expressed  as 
maximum  levels.  However,  State  and 
local  agencies  have  the  authority  to 
tailor  quantities  according  to  the  needs 
of  individual  participants  or  categories 
of  participants  when  based  on  a  sound 
nutritional  rationale.  These  tailoring 
provisions  established  in  Program 
regulations  (7  CFR  246.10)  and 
supplemented  by  FNS  Instruction  804- 
1  "WIC  Program— Food  Package  Design: 
Administrative  Adjustments  and 
Nutrition  Tailoring,"  are  designed  to 
permit  State  and  local  agencies  to 
implement  their  own  nutrition  policies 
and  philosophies  within  the  parameters 
of  food  package  requirements. 

■X.  Review  Considerations/Parameters 

TJie  principles  outlined  above  (and 
discussed  elsewhere  in  this  Notice) 
constitute  a  framework  upon  which  WIC 
food  packages  have  been  developed. 
The  Department  encourages 
commenters  to  present  their 
recommendations  in  the  context  o£  tlieir 
potential-effects  on  the  recipientsjhat 
receive  the  affected  food  packagefs)  and 
their  responsiveness  to  these  principles 
or  to  alternate  principles  which  the 
commenter  believes  should  be 
considered.  Further,  comments  ideally 
should  include  justification  in  terms  of 
current  nutritional  research. 

Responses  to  this  notice  should  be 
developed  with  serious  regard  to  the 
dietary  needs  of  the  WIC-eligible 
population,  the  supplemental  nature  of 
the  program,  the  critical  impact  of  the 
cost  of  program  ser\'ices,  and  the  need 
to  maximize  the  overall  effect  of  the 
Program  for  WIC  recipients.  In  addition, 
the  Department  encourages  commenters 
to  submit  suggestions  with  the  following 
considerations  in  mind:  (1)  Cultural  and 
ethnic  food  preferences:  (2)  commercial 
availability,  variety  and  appeal  of  foods: 
(3)  versatility  in  food  preparation:  (4) 
feasibility  of  apportionment  into  daily 
ser\'ings  for  an  indi\idual  over  a 
month's  time;  (5)  State  and  local  agency 
flexibility  to  design  the  food 
prescription:  (6)  administrative 
feasibility  and  manageability  bv  the 
State  and  local  agencies  and  vendors; 
and  (7)  burden  and  incentive  for 
participants,  potential  participants,  and 
their  families. 

The  following  charts  provide  an 
over\'iew  of  the  foods  currently  offered 
in  the  food  packages,  including 
allowable  substitutions,  minimum 
Federal  requirements  and  data  on  key 
nutrient.";  in  a  selection  of  WIC-type 
foods.  The  charts  may  be  helpful  when 
commenting  on  issues  such  as  the 
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amount  of  food  provided  by.  or  the 
allowable  substitutions  for.  the  current 


foods  or  nul  rients  provided  in  the  WIC 
food  packag  3S. 


Chart  1 

[Maxifnum 


—WIC  Food  Packages 

monthly  allovyance] 


Foods 


Infants  0-3    i    Infants  4-12 


mo. 


(I) 


mos. 


(II) 


Children/ 
Afomen  with 
special  die- 
tary needs 

(III) 


i 


Children  t-5 
yrs. 


(IV) 


Pregnant  & 

breastfeeding 

women  (up  to 

lyr. 

postpartum) 

(V) 


Nonbreastfeeding  :  Breastfeeding 

postpartum  women  en- 

women  (up  to  6    !  hanced  pack- 
mos.  postpartum)  age ' 


(VI) 


(VII) 


Infant  Formula  (con- 
centrated liquid)  2. 

Juice  (reconstituted  fro- 
zen) *. 

Infant  Cereal  

Cereal  (hot  or  cold) 

Milk  6  (whole,  low-or  fat 
free;  or  lactose  free). 

Cheese^  

Eggs8  

Dried  Beans/Peas  and/or 
Peanut  butter. 

Tuna  (canned)  

Carrots  (freshj^  


403  fl.  02. 


403  fl.  oz.  I 

96  fl.  0Z.5 
24  oz. 


"4  03 


144 


fi.  0Z.3 
fl.  oz. 


'  3oz. 


288  fl.  oz 


36  oz. 
24  qt. 


2V2  doz. 

1  lb.  oris  oz. 


288fl.  oz.  192fl.  oz. 


36  oz. 
28  qt. 


2V'2  doz. 

1  lb.  or  18  oz. 


36  oz. 
24  qt. 

2V2  doz. 


336  fl.  oz. 


36  oz. 
28  qt. 

1  lb. 
2V2  doz. 

1  lb.  anaf18 
oz. 

26  oz.   ■ 

2  lbs. 


'  Available  to  breastfeeding  women  whose  infants  do  not  rective 

2  8  pounds  powdered  per  403  fluid  ounces  concentrate;  or  26 
^Additional  formula  available  up  to  52  fluid  ounces  concentra  le 
*  92  fluid  ounces  single  strength  juice  may  be  substituted  per 

5  Infant  juice  may  be  substituted  at  the  rate  of  63  fluid  ounces 

6  Fat  free,  low-fat,  and  full  fat  milk  are  allowed,  as  are  lactose 
^Cheese  may  be  substituted  at  a  rate  of  1  pound  per  3  quarls 
8  Dried  egg  mix  can  be  substituted  at  a  rate  of  1 .5  pounds  pc  r 

3  Frozen  carrots  may  be  substituted  pound  for  pound:  cannec 


infant  formula  from  WIC. 
fluid  ounces  ready-to-feed  per  13  ounces  concentrate  may  be  substituted. 

1  pound  powder,  or  104  fluid  ounces  ready-to-feed. 
96  fluid  ounces  reconstituted  frozen, 
per  92  fluid  ounces  of  single  strength  juice, 
free  and  low-lactose  milks.  Goat's  milk  is  also  allowed, 
of  fluid  milk  with  a  4  pound  maximum. 
2  dozen  fresh  eggs,  or  2  pounds  per  2V2  dozen  fresh  eggs, 
maybe  substituted  at  a  rate  of  1 6-20  ounces  per  1  pound  fresh. 


Chart  21— WIC  Food  Packages 

[Minimum  rei  uirements  and  allowable  foods] 


General  Foods 


Nutrients 


Milk 


\-, 


Cheese 


Eggs 

Beans  

Peanut  Butter 
Cereal 


Calcium 


Calcium 


Protein 


Infant  Cereal 
Juice 


Infant  Juice 

Carrots  

Tuna  


Protein 


Protein 


Iron 


Iron 


Vitamin  C 


Vitamin  C 
Vitamin  A 


Protein 


Minimum  requirements  and  allowable  foods 


Cow's  mil :,  must  conform  to  21  CFR  part  131  FDA  standard  of  identity  or  Goat's  milk:  pas- 
teurizec  fluid  whole  milk,  lowfat,  reduced  fat,  skim,  fat  free  or  nonfat  milk,  that  contains 
400  lnt(  rnational  Units  of  vitamin  D  per  quart  (or  reconstituted  fluid  quart  for  evaporated 
and  dry  powdered  milks);  and  2000  International  Units  of  vitamin  A  per  quart  (or  reconsti- 
tuted qi  art  for  evaporated  and  dry/powdered  milks)  If  the  milk  is  lowfat,  reduced  fat,  skim, 
fat  free  Dr  nonfat  milk. 

Domestic  cheese  (pasteurized  processed  American,  Monterey  Jack,  Colby,  Cheddar, 
Swiss,  Srick,  Muenster,  Provolone,  Mozzarella  part-skim  or  whole;  or  a  cheese  that  is  a 
blend  o  any  of  these  cheeses).  These  same  types  of  cheeses  labeled  low,  free,  reduced, 
less,  or  light  in  the  nutrients  of  sodium,  or  fat,  or  cholesterol  are  also  authorized. 

Fresh  she  II  domestic  hens'  eggs  or  dried  egg  mix  made  from  shell,  liqufd,  whole  eggs  that 
have  b«  en  pasteurized  and  dried. 

Mature  dy  beans  or  peas,  including  but  not  limited  to:  lentils;  black,  navy,  kidney, 
garbanj  0,  soy,  pinto,  and  mung  beans;  and  Crowder,  cow,  split  and  black-eye  peas. 

Creamy  cr  chunky,  regular  or  reduced  fat  and  conforms  to  FDA,  Standard  of  Identity  for 
peanut  )utter  as  defined  by  21  CFR  §164.150. 

Includes  r  sady-to-eat  and  instant  and  regular  hot  cereals  as  defined  by  FDA  (21  CFR  Part 
170.3(n  (4))  that  also  contain  a  minimum  of  28  milligrams  of  iron  per  100  grams  of  dry 
cereal  i  nd  not  more  than  21.2  grams  of  sucrose  and  other  sugars  per  100  grams  of  dry 
cereal  (^  grams  per  dry  ounce). 

Contains  fi  minimum  of  45  milligrams  of  iron  per  100  grams  of  dry  cereal.  Infant  cereals 
contain!  ig  infant  formula,  milk,  fruit,  or  other  non-cereal  ingredients  are  not  authorized. 

Must  be  pasteurized  100  percent  fruit  and/or  vegetable  juice  or  blends  of  these  juices  and 
contain  a  minimum  of  30  milligrams  of  vitamin  C  per  100  milliliters  juice.  Juices  fortified 
with  oth  sr  nutrients  that  also  meet  the  minimum  WIC  requirements  are  allowable. 

Must  be  pasteurized  100  percent  fruit  juice  and  contain  a  minimum  of  30  milligrams  of  vita- 
min C  per  100  milliliters  juice. 

Raw,  canned  or  frozen.  Mature  raw;  canned  and  frozen  carrots  containing  only  the  mature 
root  of  I  ie  carrot  plant  packed  in  water. 

Canned  vi  hite,  light,  dark  or  blended  tuna  packed  in  water  or  oil,  including  solid  and  solid 
pack;  cf  unk,  chunks  and  chunk  style;  flake  and  flakes;  and  grated. 
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Chart  2.— WIC  Fcxjd  Packages— Continued 

[Minimum  requirements  and  allowable  foods] 


General  Foods 


Infant  Formula 


Exempt  Infant  Formula 


Medical  Foods 


Nutrients 


Iron 


Minimum  requirements  and  allowable  foods 


All  authorized  infant  formulas  must  meet  the  definition  and  requirements  for  an  infant  for- 
mula established  by  FDA,  DHHS;  citations  section  201  (z)  Federal  Food  Drug  and  Cos- 
metic Act  (21  use.  321  (z))  and  requirements  under  section  412  of  21  U.S.C.  350a  and 
regulations  at  21  CFR  parts  106  and  107.  Designed  for  enteral  digestion  via  an  oral  or 
tube  feeding.  Iron  fortification  level  must  be  10  milligrams  per  liter. 

Infant  formulas  must  meet  the  requirements  for  an  exempt  infant  fomnula  under  section 
412(h)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  350  a(h))  and  the  regula- 
tions at  21  CFR  parts  106  and  107. 

Certain  enteral  products  that  are  specifically  formulated  to  provide  nutritional  support  for  in- 
dividuals with  a  diagnosed  medical  condition,  when  the  use  of  conventional  foods  is  pre- 
cluded, restricted  or  inadequate. 


Chart  3.— Nutritional  Content  of  Current  Food  Packages— Nutrients  Provided  per  Day 

[Nutrient  yields  for  entire  package,  assuming  selection  of  whole  milk  and  legumes.  A  number  of  dairy  and  other  options  are  typically  availstble  ] 


Current  WIC  food  pack- 
ages 

En- 
ergy 
Kcal 

Pro- 
tein g 

Fiber 

g 

Fatg 

Sat 
l=atg 

Choi, 
mg 

E 
AE 

A         86 
RE       mg 

Folate 

Mg' 

\ 

812 

Mg 

C  mg 

Ca      Mag 
mg       mg 

Iron      Z'nc 
mg       mg 

Children— Package  IV  .. 
Pregnant  and 

Breastfeeding 

Women — Package  V 
Postpartum  Women — 

Package  VI  

Breastfeeding 

Women — Package 

VII  

853 

933 
763 

1,119 

42.5 

46.8 
38.4 

61.3 

5.4 

5.4 
2.9 

8.6 

32.3 

36.7 
32.1 

43.2 

18.0 

20.7 
17.9 

23.8 

319 

336 
319 

353 

1.9 

2.0 
1  ^7 

2.7 

840 

880 
R?? 

1,782 

1.3 

1.3 
1.2 

1.5 

264 

270 
217 

315 

5.1 

-     5.6 
5.1 

6.2 

106 

107 
73 

126 

1,058 

1,214 
1.018 

1,356 

217 

234. 
184 

279 

13.4 

13.5 
11.7 

15.6 

6.0 

6.5 
5.5 

7.8 

Notes.— Nutrients  analyzed,  in  order  of  appearance:  Energy,  Protein,  Dietary  Fiber,  Total  Fat,  Saturated  Fat.  Cholesterol.  Vitamin  E,  Vitamin  A 
Vitamin  B6,  Fo  ate.  Vitamin  B12,  Vitamin  C,  Calcium,  Magnesium,  Iron  and  Zinc.  All  packages  assume  single  strength  orange  juice  for  juice 
Post  Oat  Flakes  for  cereal.  Great  Northern  Beans  for  legumes,  American  cheese  for  cheese,  and  whole  milk.  Deilly  nutritional  values  are  derived 
through  dividing  monthly  WIC  allotments  by  30  days. 

Chart  4.— Some  Key  Nutrients  in  a  Selection  of  WIC-Type  Foods 

[Data  from  USDA,  Agricultural  Research  Service,  Nutrient  Data  Bank,  http://www.nal.usda.gov/fnic/cgi-bin/nut_search.pl] 


Food  item 


Dairy: 

Milk.  3.5  to  3.8%  fat 

Milk,  3.5  to  3.8%  fat,  calcium  fort 

Milk,  tow-fat  or  skim  >1%  fat  

Miik,  calcium  fortified,  >  1  %  fat  

Milk,  skim  or  nonfat  

Cheese,  American .' 

Cheese,  Brick 

Cheese,  Natural  Cheddar 

Cheese,  Cheddar/Colby,  low-tat 

Cheese,  Colby  i 

Cheese,  Monterey  Jack 

Mozzarella,  whole  

Mozzarella,  part-skim 

Mozzarella,  non-fat 

Juice: 

Orange  juk^e,  unsweetened'' 

OJ,  sweetened 

OJ,  frozen,   unsweetened,   reconstituted — 
09215. 

OJ.  frozen,  sweetened,  reconstituted  

OJ.  canned,  unsweetened — 09207  

Grape  juice,  frozen,  sweetened,  reconsti- 
tuted, C  added— 09137. 
Cereal: 

Total  Corn  Flakes— 08246 

.  Oatmeal  Squares— 08214  

Grape-Nuts— 08329  

Oat  Bran  Flakes— 08258  

Cheerios— 08013 

Oatmeal,  reg.  &  instant,  dry— 08120 

Oatmeal,  reg.  &  inst.,  cooked— 08180  

Cream  of  Wheat,  cooked— 08169  


Serving 
size 


1  cup 
1  cup 
1  cup    . 
1  cup 
1  cup 
1.5  oz. 
1.5  oz. 
1.5  oz. 
1.5  oz. 
1.5  oz. 
1.5  oz. 
1.5  oz. 
1.5  oz. 
1 .5  oz. 

3/4  cup 
3/4  cup 
3/4  cup 

3/4  cup 
3/4  cup 
3/4  cup 


1  oz 
1  oz 
1  oz. 
1  oz. 
1  oz 
1  oz. 
3/4  cup 
3/4  cup 


En- 
ergy 

kcal 


150 
151 

85 
103 

86 
152 
158 
171 

74 
167 
159 
120 
119 

63 

78 
98 
84 

85 
78 
44 


106 
107 
102 
99 
105 
109 
109 
100 


Pro- 
tein 
mg 


8.0 

8.1 

8.3 

8.1 

8.4 

92 

9.9 

10.6 

10.4 

10.1 

10.4 

8.3 

11.7 

13.5 

1.1 
1.1 
1.3 

1.3 
1.1 
0.4 


1.7 
3.1 
3.1 
3.1 
3.1 
4.5 
4.6 
2.B 


Fit)er 
mg 


0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.8 

0.4 
0.4 
0.4 

0.4 
0.4 
0.2 


0.7 
2.0 
25 
3.7 
26 
3.0 
0.5 
1.3 


Fat 
mg 


03 
0.3 
0.1 

0.1 
0.3 
0.2 


0.5 

1.2 
0.6 
1.0 
1.7 
1.8 
1.8 
0.4 


Sat 
fat 

mg 


51 
5.1 
0.3 
1.6 
0.3 
7.5 
8.0 
90 
1.8 
86 
8.1 
5.6 
4.6 
0.0 

0.0 
0.0 
0.0 

0.0 
0.0 
0.1 


0.1 
0.3 
0.1 
0.2 
0.3 
0.3 
0.3 
0.1 


Choi 
mg 


E 
AE 


33 

33 

4 
10 

4 
34 
40 
45 

9 
40 
38 
33 
23 

8 

0 
0 
0 

0 
0 
0 


0.2 
0.2 
0.1 
0.1 
0.1 
0.2 
0.2 
0.2 
OO 
0.1 
0.1 
0.1 
0.2 
0.1 

0.2 
0.2 
0.4 

02 
0.2 
0.1 


19.0 
0.8 
na 
0.3 
0.2 
0.2 
na 
na 


A 
RE 


76 

76 

149 

146 

149 

104 

128 

118 

27 

117 

108 

102 

81 

86 

34 
33 

7 

15 

17 

0 


121 
84 
109 
222 
142 

0 
0.0 

0 


B6 
mg 


0.1 
01 
0.1 
0.1 
0.1 
0.0 
0.0 
0.0 
0.0 
0.0 
00 
0.0 
0.0 
00 

0.2 
0.2 
0.1 

0.1 
0.2 
0.1 


1.9 
2.6 
0.2 
20 
0.5 
0.0 
0 
0.0 


Folate ! 

mg    ! 


B12 
mg 


C 

mg 


12 

12 

13 

13 

13 

5 

9 

8 

5 

8 

8 

3 

4 

4 

34 
33 
82 

83 

34 

2 


09 
0.9 
0.9 
0.9 
0.9 
04 
0.5 
04 
0.2 
0.4 
04 
0.3 
0.4 
0.4 

0.0 
0.0 
Ob 

0.0 
0 
0 


378      5.7 
223:        0 

49 1     0.7 


381 

189 

9 

7 

45 


57 

14 

0 

0 

0 


2 
2 
2 
2 
2 
0 
0 
0 
0 
0 
0 
0 
0 
_  0 
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Chart  4. — Some  Key  Nutrients  ill 

[Data  from  USDA,  Agricultural  Research  Service,  l^4jtrient 


A  Selection  of  WIC-Type  Foods— Continued 

Data  Bank,  http://www.nal.usda.gov/fnic/cgi-bin/nut_search.pl] 
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XI.  Review  Issues 

The  Department  carefully  considered 
how  best  to  present  the  issues  in  this 
Notice.  The  following  questions  address 
the  types  of  issues  the  Department  is 
interested  in  receiving  comments  on; 
'  however,  commenters  may  address 
additional  issues  that  are  within  the 
scope  of  this  review.  Some  of  the 
questions  below  are  focused  on  ideas  for 
regulatory  or  policy  redirection;  others 
simply  are  seeking  information  on  better 
ways  to  meet  nefeds  within  current 
requirements. 

The  Department  believes  4hat  this 
review  will  benefit  from  the  broadest 
possible  scope  of  public  input  with 
minimal  Departmental  direction. 
Therefore,  the  following  issues 
proposed  for  consideration  are  broadly 
stated  without  Departmental  comment. 
Within  the  context  of  these  broad  issues, 
commenters  are  encouraged  to  state 
their  responses  as  speciHcally  as 
possible.  Comments  that  are  not  within 
the  scope  of  this  Notice  will  not  be. 
considered  and  therefore  should  not  be 
included.  Please  be  sure  to  include  the 
rationale  and/or  scientific  basis 
underlying  the  suggested  changes. 

1 .  Please  indicate  what  elements  of 
the  WIC  food  packages  you  would  keep 
the  same  and  why. 

2.  What  changes,  if  any,  are  needed  to 
the  types  of  foods  currently  authorized 
in  the  WIC  food  packages?  If  you 
recommend  additions  or  deletions  to  the 
types  of  foods  currently  offered,  please 
discuss  recommended  quantities  and 
cost  implications. 

3.  Should  the  quantities  of  foods  in 
the  current  WIC  food  packages  be 
adjusted?  If  yes,  by  how  much  and  why? 
Please  discuss  cost  implications. 

4.  Recognizing  that  tne  WIC  Program 
is  designed  to  provide  supplemental 
foods  that  contain  nutrients  known  to  be 
lacking  in  the  diets  of  the  target 
population,  what  nutrients  should  be 
established  as  priority  nutrients  for  each 


category  of  V  IC  participant,  e.g., 
pregnant  woiien,  children  1-5,  etc.? 
Please  provic  e  the  scientific  rationale 
for  them 
5.  Keeping 


in  mind  that  foods 


foods  issued 
packages  thai 
designing  the 


wheat),  cultural  patterns  or  food 


provided  by  '  VIC  are  designed  to  be 
supplementa  ,  can  the  WIC  food 
packages  be  r  svised  (beyond  what  is 
allowed  unde  r  current  regulations)  to 
have  a  positii  e  effect  on  addressing 
overweight  ci  )ncerns?  If  so,  how?  Please 
be  specific. 

6.  Are  then  f  other  concerns  that  affect 
hrough  the  WIC  food 
should  be  considered  in 
food  packages?  For 

example,  should  WIC  provide  options  to 
address  allerj  ies  (the  American  Dietetic 
Association  i  otes  that  the  most  common 
are  to  milk,  eggs,  peanuts, 
soybeans,  tre^  nuts,  fish,  shellfish  and 

tuial 
preferences? 

7.  What  da'  a  and/or  information 
(please  cite  s(  turces)  should  the 
Department  c  onsider  in  making 
decisions  reg  irding  revisions  to  the  WIC 
food  package  I,  e.g.,  nutritional  needs  oi 
the  population,  ethnic  food 
consumption  data,  scientific  studies, 
acculturation  practices,  and  participant 
surveys,  etc.? 

8.  Recognij  ing  that  current  legislation 
requires  WIC  food  packages  to  be 
prescriptive,  should  participants  be 
allowed  greater  flexibility  in  choosing 
among  authoi  ized  food  items?  If  so, 
how? 

9.  How  can  WIC  food  packages  best  be 
designed  to  e  fectively  meet  nutritional 
needs  in  cult  irally  and  ethnically 
diverse  comn  lunities? 

10.  Should  WIC  State  agencies  be 
afforded  mon  s  or  less  flexibility  in 
designing  WI Z  food  packages?  Please 
explain. 

11.  The  WI  Z  program's  overall  goal  is 
to  achieve  th(  \  greatest  improvement  in 
health  and  dt  velopment  outcomes  for 
WIC  particip;  nts,  achieved  partly  by 


providing  food  that  targets  nutrients 
determined  to  be  lacking  or  consumed 
in  excess  in  the  diets  of  the  WIC 
population.  In  addition  to  targeting 
these  food  nutrients,  food  selection 
criteria  should  address  necessary 
operational  concerns  for  the  foods — for 
example,  cost  effectiveness;  appeal  to 
recipients;  convenient  and  economical 
package  sizes;  complexity/  burden  for 
the  WIC  administrative  structure  to 
manage;  etc.  It  would  be  helpful  if 
commenters  would  identify/recommend 
WIC  food  selection  criteria,  describe 
how  the  criteria  interact,  indicate  their 
relative  weighting  or  importance,  and 
provide  supporting  rationale. 

Authority:  42  U.S.C.  1786. 

Dated:  September  10,  2003. 
Eric  M.  Bost, 

Under  Secretary  for  Food.  Nutrition  and 
Cohsumer  Services. 

[FR  Doc.  03-23498  Filed  9-12-03;  8:45  am] 

BILLING  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  02-097-1] 

Importation  of  Eucalyptus  Logs, 
Lumber,  and  Wood  Chips  From  South 
America 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  that  govern  the 
importation  of  logs,  lumber,  and  other 
unmanufactured  wood  articles  into  the 
United  States  to  require  that  logs  and 
lumber  of  tropical  species  of  Eucalyptus 
from  South  America  be  fumigated  with 
methyl  bromide  or  heat  treated  prior  to 
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importation  and  that  wood  chips  of 
tropical  species  of  Eucalyptus  from 
South  America  be  fumigated  with 
methyl  bromide,  heat  treated,  or  heat 
treated  with  moisture  reduction  prior  to 
importation.  We  are  also  proposing  to 
allow  wood  chips  derived  from  both 
tropical  and  temperate  species  of 
Eucalyptus  from  South  America  to  be 
treated  with  a  surface  pesticide.  These 
proposed  changes  are  necessary  in  order 
to  prevent  the  introduction  of  plant 
pests  into  the  United  States  through  the 
importation  of  eucalyptus  logs,  lumber, 
and  wood  chips  from  South  America. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  November 
14, 2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-097-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-097-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-097-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  bttp:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Hesham  Abuelnaga,  Import  Specialist, 

Phytosanitary  Issues  Management  Team, 

PPQ,  APHIS,  4700  River  Road  Unit  140, 

Riverdale,  MD  20737-1236;  (301)  734- 

5334. 

SUPPLEMENTARY  INFORMATION: 

Background 

Logs,  lumber,  and  other 
unmanufactured  wood  articles  imported 
into  the  United  States  could  pose  a 
significant  hazard  of  introducing  plant 


pests  and  pathogens  detrimental  to 
agriculture  and  to  natural,  cultivated, 
and  urban  forest  resources.  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  has  implemented  regulations  to 
prohibit  or  restrict  the  importation  of 
logs,  lumber,  and  other  unmanufactured 
wood  articles  into  the  United  States 
from  certain  parts  of  the  world.  These 
regulations,  which  are  found  in 
"Subpart — Logs,  Lumber,  and  Other 
Unmanufactured  Wood  Articles"  (7  CFR 
319.40-1  through  319.40-11,  referred  to 
below  as  the  regulations),  are  designed 
to  prevent  the  dissemination  of  plant 
pests  that  are  new  to  or  not  widely 
distributed  within  the  United  States. 

An  increased  interest  in  the 
importation  of  unmanufactured  wood 
articles  into  the  United  States  from 
other  countries  has  led  to  an  increased 
demand  for  fast-growing  trees,  such  as 
those  of  the  genus  Eucalyptus.  The  fast 
growth  rate,  environmental  adaptability, 
and  high  quality  for  pulp  production  of 
this  genus  make  it  one  of  the  most 
widely  propagated  genera  of  trees  in  the 
world.  South  American  governments, 
including  those  of  Brazil,  Argentina, 
Chile,  Peru,  and  Uruguay,  have 
encouraged  the  planting  of  these  fast- 
growing  trees.  Brazil  has  the  largest  area 
of  Eucalyptus  plantations  in  the  world, 
with  approximately  3  million  hectares 
planted  with  various  species.  Although 
allowed  under  the  current  regulations 
under  certain  conditions,  logs,  lumber, 
and  wood  chips  of  Eucalyptus  are  not 
being  imported  currently  into  the 
United  States  from  South  America. 
Recently,  however,  wood  products 
industries  in  the  United  States  have 
expressed  interest  in  importing  large 
volumes  of  Eucalyptus  wood  chips  from 
South  America. 

Pest  Risk  Assessment 

Since  these  articles  would  be  a  new 
commodity  to  the  United  States,  APHIS 
believed  it  was  necesseu^y  to  determine 
whether  the  current  regulations  would 
provide  an  adequate  level  of  protection 
against  the  introduction  of  plant  pests 
potentially  associated  with  Eucalyptus 
species  if  the  wood  products  industries 
in  the  United  States  began  importing 
logs,  lumber,  and  wood  chips  of  species 
of  Eucalyptus. 

In  order  to  identify  the  plant  pests 
potentially  associated  with  Eucalyptus 
species  and  the  risk  of  the  introduction 
and  dissemination  of  these  plant  pests 
into  the  United  States  from  the 
importation  of  logs,  lumber,  and  wood 
chips  of  species  of  Eucalyptusfrom 
South  America,  the  U.S.  Forest  Service 
recently  prepared  a  pest  risk  assessment 
entitled.  "Pest  Risk  Assessment  of  the 
Importation  into  the  United  States  of 


Unprocessed  Eucalyptus  Logs  and  Chips 
from  South  America"  (April  2001).  This 
document  can  be  viewed  on  the  Internet 
at  http://www.fpl.fs.fed.  us/documnts/ 
General.htm.  or  you  can  request  a  copy 
from  the  individual  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  This 
pest  risk  assessment  found  that  the  pests 
of  greatest  concern  are  those  that  are 
native  to  South  America  that  have 
adapted  to  make  introduced  Eucalvptus 
a  suitable  host.  This  adaptability 
suggests  that  these  pests  could  pose  a 
risk  to  a  wider  host  range  and  could 
adapt  to  new  hosts  in  the  United  States. 
The  potential  effects  of  the  introduction 
of  these  pests  are  difficult  to  predict. 
Many  of  the  pests  that  were  identified 
in  the  pest  risk  assessment  9s  having  a 
high  likelihood  of  introduction  into  the 
United  States  are  more  tropical  in 
nature,  so  their  ability  to  colonize  hosts 
in  the  United  States  would  be  limited  to 
the  warmer  southern  States.  However, 
the  pest  risk  assessment  also  identified 
potential  negative  consequences  to 
Hawaii  because  of  that  State's  more 
tropical  climate.  The  pest  risk 
assessment  indicated  visual  inspection 
alone  might  not  provide  the  appropriate 
level  of  protection  against  several  pests 
of  tropical  species  of  Eucalyptus  and 
that  additional  mitigation  methods 
might  be  necessary. 

Among  the  insects  and  pathogens 
assessed  in  the  risk  assessment  of 
Eucalyptus  species,  eight  were  rated  a 
high  risk  potential:  Purple  moth 
[Sarsina  violescens],  scolytid  bark  and 
ambrosia  beetles  [Scolytopsis 
brasiliensis  and  Xyleborus  spp., 
including  X.  retusus  and  X.  biconicus), 
carpenterworm  [Chilecomadia 
valdiviana)  on  Eucalyptus  nitens. 
round-headed  wood  borers  [Chydarteres 
striatus,  Retrachyderes  thoracicus, 
Trachyderes  spp.,  Steirastoma  breve, 
Stenodontes  spinibarbis],  eucalyptus 
longhorned  borer  (Phoracantha 
semipunctata).  Bobyosphaeria  cankers 
[Botryosphaeria  dothidea, 
Botryosphaeria  obtusa,  Botryosphaeria 
ribis),  Ceratocystis  canker  {Ceratocystis 
fimbriata),  and  pink  disease 
[Erythricium  salmonicolor).  The 
Botryosphaeria  cankers  and  Ceratocystis 
canker  are  indigenous  to  the  United 
States,  so  they  would  not  be  classified 
as  quarantine  pests  under  the 
regulations. 

Debarking,  which  would  continue  to 
be  a  requirement  in  addition  to  the 
proposed  requirements  for  logs  and 
lumber  of  tropical  species  of  Eucalyptus 
from  South  Amwica.  eliminates,  or  at 
least  facilitates  the  detection  of,  plant 
pests  and  pathogens  found  on  the 
surface  of  logs,  as  well  as  those  found 
immediately  beneath  the  bark.  The 
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debarking  process  destroys  the  pests 
themselves  and  disrupts  the  host 
material  so  that  life  stages  of  the  pests 
cannot  be  completed.  Debarking  the 
Eucalyptus  logs  in  the  country  of  origin 
could  effectively  remove  egg  masses  and 
larvae  of  purple  moth  and 
carpenterworm  on  the  bark.  It  would 
also  be  effective  against  Scolytid  bark 
beetles.^  Debarked  logs  can  be  inspected 
more  effectively  at  the  port  of  first 
arrival  for  the  presence  of  boring 
insects.  Because  it  is  impossible  to 
completely  remove  all  pieces  of  bark, 
and  because  debarked  logs  might  be 
reinfested  by  pests  if  not  protected  after 
debarking,  however,  debarking  is  best 
used  to  increase  the  efficacy  of  other 
mitigation  measiu'es  such  as  heat 
treatment,  fumigatfon,  or  pesticide 
treatment,  rather  than  as  a  stand-alone 
measure. 

He^f  treatment  is  effective  against  all 
pests,  and  has  been  proven  to  be  an 
effective  means  of  reducing  risk.^  This 
treatment  would  be  effective  against 
purple  moth  since  this  pest  can  be 
found  in  all  of  its  life  stages  on  the 
surface  of  the  wood.  Kiln  drying  or 
steam  or  hot  water  treatment  would  be 
effective  for  Scolytid  bark  and  ambrosia 
beetles.3  For  pests  such  as  round- 
headed  borers,  eucalyptus  longhomed 
borers,  and  carpenterworm,  which  are 
found  in  the  wctod  itself,  kiln  drying  or 
steam  heat  or  hot  water  treatments 
would  be  effective."* 

Fumigation  with  methyl  bromide  has 
been  used  for  many  years  to  treat  logs 
and  lumber  because  of  the  chemical's 
high  volatility,  ability  to  penetrate  most 
materials,  and  broad  toxicity  against  a 


'  U.S.  Department  of  Agriculture  (USDA).  APHIS. 
1991.  An  efficacy  review  of  control  measures  for 
potential  pests  of  imported  Soviet  timber.  Misc. 
Pub.  1496.  September  1991.  Riverdale.  MD. 

■  Dvvinell.  L.D.  1997.  Pinewood  nematode: 
Regulation  and  mitigation.  Ann.  Rev.  Ph\-topath. 
35:153-166. 

Dvvinell,  L.D.  1995.  Using  heat  to  decontaminate 
unbarked  Virginia  pine  logs.  Proc.  Ann.  Meeting 
Forest  Products  Society.  Portland.  OR,  June  1995. 
.     Morell.  ].].  1995.  Importation  of  unprocessed  logs 
into  North  America:  a  review  of  pest  mitigation 
procedures  and  their  efficacy.  Forest  Products 
journal  45:41-49. 

^Ostaff,  D.P.  and  M.Y.  Cech.  1978.  Heat- 
sterilization  of  spruce-pine-fir  lumber  containing 
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Monochamus  sp.  Rep.  OPX200E.  Canadian  Forestry 
Service.  Ottawa.  ON,  9  pp. 
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wide  variety  af  pests  (all  stages  of 
insects,  mitei ,  ticks,  nematodes 
including  cyi  ts,  snails,  slugs,  and  fungi). 
The  ability  o  methyl  bromide  to 
penetrate  int )  wood  has  been  a 
limitation  of  sfficacy,  but  the  removal  of 
bark  facilitati  is  the  penetration  of  the 
fumigant  int(  wood.'^  Although  methyl 
bromide  may  not  be  effective  against  all 
organisms,  pi  irticularly  those  found 
deep  in  the  v  ood,  Agency  review  of  the 
efficacy  of  mi  sthyl  bromide  fumigations 
against  pests,  and  diseases  in  wood  has 
been  accepta  )le  for  two  treatment 
schedules  lis  ed  in  the  APHIS  Plant 
Protection  an  d  Quarantine  Treatment 
Manual  (T-3  2  and  T-404).r'  This 
treatment  wo  uld  be  effective  for  the 
purple  moth,  Scolytid  bark  and 
ambrosia  bee  les,  round-headed  borers, 
the  eucalypti  s  longhomed  borer,  and 
carpenterwoi  mJ 

The  evider  ce  in  the  risk  assessment 
suggests  that  logs,  lumber,  and  wood 
chips  of  spec  es  of  Eucalyptus  from 
South  Amerii  :a  may  be  relatively  free  of 
most  damagi]  ig  organisms  because  the 
commercial  i  ucalyptus  plantations  are 
well  manage<  for  maximum  production, 
closely  monil  ored  to  detect  and  control 
damaging  pe!  ts,  and  grow  under 
conditions  th  it  do  not  generally  lead  to 
a  high  incide  ice  of  damage  by  pests. 
The  proposec  treatment  requirements, 
which  would!  be  in  addition  to  the 
current  requirements  that  apply  to 
debarked  tropical  hardwood  logs  and 
lumber,  wou  d  provide  additional 
protection  ag  linst  the  introduction  or 
disseminatioi  i  of  plant  pests  through  the 
importation  (  f  logs  and  lumber  of 
tropical  spec  es  of  Eucalyptus  into  the 
United  States  from  South  America. 


no 


Logs  and  Lui^ber 

Although 
tropical 
South  Ameriia 
imported  int( 
regulations 
which  -such 
imported 
Specifically 
5(c)  regardinj 
tropical  hardivood 
the  universal 


spec  es 


d) 


li»gs 


fron 


■'Richard.  I.L.. 
1968.  Control  of 
Douglas-fir  pole; 

"  USDA.  APHI 
Quarantine  Treal|nent 
PPQ04-98-01. 

"Hanula.  |.L. 
bromide  fiimigal 
Euro[)(!an  elm  ba 
in  elm  logs.  )our 

I'SDA.  APHIS 
control  measures 
Soviet  timber. 
Riverdale.  MD 


of  Eucalyptus 

wood  products  of 
of  Eucalyptus  from 
are  currently  being 
the  United  States,  the 
contain  provisions  under 

and  lumber  could  be 
South  America, 
he  provisions  of  §  319.40- 
the  importation  of 

logs  and  lumber  and 
importation  options  for 


ind  I.E.  See.  and  VV.B.  BolJen. 
ncipient  decay  with  gases  in 
ForosI  Prod,  journal.  18(4):  45-51. 
1998.  Plant  Protection  and 
Manual.  Interim  Edition. 

id  C.VV.  Berisford.  1982.  Methyl 
jn  destroys  broods  of  the  smaller 
k  beetle  (Coleoptera:  Scolytidac) 
a!  Ecoji.  Entoniol.  75(4):  688-690. 
1991,  An  efficacy  review  of 
for  potential  pests  of  imported 
.Pub.  1496,  September  1991. 


M  sc 


logs  and  lumber  in  §  319.40-6(a)  are 
applicable  to  the  importation  of  logs  and 
lumber  of  tropical  species  of  Eucalyptus 
from  South  America. 

For  tropical  hardwood  logs  and 
lumber,  §  319.40-5{c){l)  provides  that 
those  articles  may  be  imported  if  they 
have  been  debarked  in  accordance  with 
§  319.40-7(b)  and  subject  to  the 
inspection  and  other  requirements  of 
§319.40-9. 

Under  the  universal  importation 
options  in  §  319.40-6(a),  logs  maybe 
imported  if  they  are:  (1)  Debarked  in 
accordance  with  §  319.40-7,  (2)  heat 
treated  in  accordance  with  §  319.40- 
7(c),  and  (3)  stored  and  handled  in  such 
a  way  that  plant  pests  have  no  access  to 
the  logs  during  the  entire  interval 
between  treatment  and  export.  Lumber 
may  be  imported  under  the  universal 
importation  options  in  §  319.40-6  if  it  is 
heat  treated  in  accordance  with    • 
§  319.40-7(c)  or  heat  treated  with 
moisture  reduction  in  accordance  with 
§  319.40-7(d),  and  meets  certain  other 
conditions. 

Similarly,  temperate  species  of 
Eucalyptus  from  South  America  can  be 
imported  pursuant  to  §  319.40-5(d)  of 
the  regulations,  which  provides  that 
temperate  hardwoods  from  specified 
locations  can  be  imported  if  fumigated 
prior  to  arrival  in  the  United  States  in 
accordance  with  §  319.40-7(f)  and 
subject  to  "the  inspection  and  other 
requirements  of  §  319.40-9.  Temperate 
species  of  Eucalyptus  can  also  be 
imported  pursuant  to  the  universal 
importation  options  in  §  319.40-6(a). 

Under  this  proposed  rule,  the 
universal  importation  options  in 
§  319.40-6,  which  are  more  restrictive 
than  the  regulations  in  §  319.40-5  for 
tropical  hardwoods,  would  continue  to 
apply  to  logs  and  lumber  of  tropical 
species  of  Eucalyptus  from  South 
America.  However,  based  on  the 
evidence  in  the  pest  risk  assessment 
discussed  previously,  we  are  proposing 
to  amend  §  319.40-5  to  provide  more 
restrictive  entry  requirements  for 
debarked  logs  and  lumber  of  tropical 
species  of  Eucalyptus  from  South 
America,  with  the  aim  of  eliminating 
the  risk  of  the  introduction  into  the 
United  States  of  plant  pests  associated 
with  these  articles.  Specifically,  we  are 
proposing  to  amend  die  regulations  in 
§  319.40-5(c)(l)  to  require  that  logs  and 
lumber  of  tropical  species  of  Eucalyptus 
horn  South  America  be  fumigated  with 
methyl  bromide  or  heat  treated  in  ^ 
accordance  with  the  regulations  in 
§  319.40-7  prior  to  importation. 

Wood  Chips 

The  regulations  in  §319.40-6(c)(2) 
provide  conditions  under  which  wood 
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chips  may  be  imported.  Under  the 
current  regulations,  wood  chips  that  are 
not  derived  from  tropical  trees  and  that 
are  from  any  place  except  places  in  Asia 
that  are  east  of  60  degrees  east  longitude 
and  north  of  the  Tropic  of  Cancer  may 
be  imported  into  the  United  States  if, 
among  other  things,  they  are,  in 
accordance  with  the  regulations  in 
§  319.40-7:  (1)  Fumigated  with  methyl 
bromide;  (2)  heat  treated;  or  (3)  heat 
treated  with  moisture  reduction.  Wood 
chips  that  are  derived  from  live, 
healthy,  tropical  species  of  plantation- 
grown  trees  grown  in  tropical  areas, 
which  would  include  wood  chips  of 
tropical  species  of  Eucalyptus  from 
South  America,  may  currently  be 
imported  into  the  United  States  without 
undergoing  the  treatments  listed,  but 
they  must  be  consigned  to  a  facility 
operating  under  a  compliance 
agreement. 

Based  on  the  evidence  in  the  pest  risk 
assessment  discussed  previously,  which 
indicated  that  visual  inspection  alone 
might  not  provide  the  appropriate  level 
of  protection  against  several  pests  of 
tropical  species  of  Eucalyptus,  we  are 
proposing  more  restrictive  entry 
requirements  for  wood  chips  of  tropical 
species  of  Eucalyptus  from  South 
America.  We  are  proposing  to  amend 
the  regulations  to  make  wood  chips  of 
tropical  species  of  Eucalyptus  from 
South  America  subject  to  the  same 
treatment  requirements  that  apply  to 
wood  chips  that  are  not  derived  from 
tropical  trees,  i.e.,  fumigation  with 
methyl  bromide,  heat  treatment,  or  heat 
treatment  with  moisture  reduction  in 
accordance  with  the  regulations  in 
§  319.40-7  prior  to  importation.  (The 
surface  pesticide  treatment  discussed  in 
the  next  paragraph  as  an  alternative 
treatment  for  Eucalyptus  wood  chips 
from  South  America  would  also  be 
available  for  wood  chips  of  tropical 
species  of  Eucalyptus).  This  proposed 
requirement  that  wood  chips  of  tropical 
species  of  Eucalyptus  be  subject  to  the 
same  treatment  requirements  that  apply 
to  wood  chips  that  are  not  derived  from 
tropical  trees  is  necessar}'  to  ensure 
protection  against  the  introduction  and 
dissemination  of  plant  pests  through  the 
importation  of  wood  chips  of  tropical 
species  of  Eucalyptus  from  South 
America.  As  discussed  in  the  previous 
section,  the  proposed  treatments  have 
been  proven  effective  against  the  pests 
that  were  identified  with  a  high  risk 
potential  in  the  risk  assessment. 

Surface  Pesticide  Treatment 

APHIS  has  received  several  requests 
from  the  wood  pulp  industry'  for  an 
alternative  treatment  for  Eucalyptus 
wood  chips,  which  are  in  demand 


because  they  produce  high  quality  pulp. 
While  heating  and  fumigation 
treatments  are  appropriate  for  solid 
wood  products,  they  are  less  useful  for 
wood  chips.  Heating  of  wood  chips  is 
time  consuming,  and  fumigation  of 
wood  chips  in  ship  holds  is  difficuh. 
Surface  pesticide  treatments,  however, 
can  be  effectively  applied  to  large 
shipments  of  wood  chips.  Treatment 
with  topical  fungicides  and  insecticides 
has  several  advantages  over  other 
mitigation  measures  for  the  treatment  of 
wood  chips:  The  spray  can  coat  nearly 
the  entire  surface  of  the  chip,  the 
treatment  solution  can  be  easily 
adjusted  to  improve  chip  coating  or 
biological  efficacy,  and  the  total  amount 
of  treatment  per  dry  ton  of  chips  can  be 
monitored  readily.  The  quality  of  the. 
treatment  can  be  monitored  by  removing 
samples  of  chips  for  chemical  analysis. 
This  option  is  not  possible  with  heat 
treatment  or  fumigation  since  no 
residual  evidence  of  the  treatment  is 
present  with  these  measures."  Based  on 
the  requests  from  the  wood  pulp 
industry  and  on  the  evidence  in  the  pest 
risk  assessment  prepared  by  the  U.S. 
Forest  Service,  we  are  proposing  an 
alternative  treatment  for  the  treatment  of 
Eucalyptus  wood  chips  prior  to 
importation. 

In  response  to  similar  requests  from 
the  wood  pulp  industry  for  an 
alternative  treatment  for  Monterey  pine 
wood  chips  from  Chile,  APHIS  amended ' 
the  regulations  in  Aprir2000  to  allow  ' 
the  importation  of  Pinus  ladiata  (also 
known  as  Monterey  pine)  wood  chips 
from  Chile  if  the  surfaces  of  the  wood 
chips  are  treated  with  a  specified 
pesticide  mixture. 

We  are  proposing  to  amend  §  3 19.40- 
7(e),  concerning  surface  pesticide 
treatments,  to  allow  the  same  treatment 
used  on  Pinus  radiata  wood  chips  from 
Chile  to  be  used  on  wood  chips  of 
species  of  Eucalyptus.  This  surface 
pesticide  treatment  must  be  a  mixture  of 
a  fungicide  containing  64.8  percent  of 
the  active  ingredient  didecyl  dimethyl  " 
ammonium  chloride  and  7.6  percent  of 
the  active  ingredient  3-iodo-2-propynl 
butylcarbamate  and  an  insecticide 
containing  44.9  percent  of  the  active 
ingredient  chlorpyrifos 
phosphorothioate.  The  wood  chips  , 
would  have  to  be  sprayed  with  the 
pesticide  so  that  all  the  chips  are 
exposed  to  the  chemical  on  all  sides. 
During  the  entire  inter\'al  between 
treatment  and  export,  the  wood  chips 
would  have  to  be  stored,  handled,  or 
safeguarded  in  a  manner  that  prevents 


any  infestation  of  the  v/ood  chips  by 
plant  pests. 

This  surface  pesticide  treatment  has 
proven  effective  for  treatment  of  Pinus 
radiata  wood  chips  against  mold  and 
sapstain.  including  Altemaria  altemata, 
Ophiostoma  piceae,  Phialophora  spp., 
Aspergillus  niger,  and  Trichoderma 
spp.**  Observations  of  ship  holds 
containing  Pinus  radiata  wood  chips 
entering  the  United  States  in 
Washington  indicate  little  evidence  of 
insect  activity."'  The  effectiveness  of  the 
insecticide  in  the  chip  treatment,  the 
minimal  amount  of  bark,  and  the 
fragmentation  of  the  wood  probably  all 
contribute  to  this  result.  Allowing  the 
use  of  this  surface  pesticide  treatment 
on  wood  chips  of  species  of  Eucalyptus 
from  South  America  would  provide 
another  treatment  alternative  to  persons 
interested  in  importing  such  wood  chips 
while  continuing  to  protect  against  the 
introduction  of  plant  pests. 

To  help  ensure  that  the  Pinus  radiata 
wood  chips  from  Chile  are  free  from' 
pests,  several  additional  requirements 
are  included  in  the  regulations,  which 
are  found  in  §  319.40-6(c)(l).  Under  this 
proposed  rule,  these  requirements 
would  also  apply  to  Eucalyptus  wood 
chips  that  had  undergone  surface 
pesticide  treatment.  We  would  require 
that  the  wood  chips  be  treated  with  a 
surface  pesticide  treatment  in 
accordance  with  §  319.40-7(e)  within  24 
hours  after  the  log  was  chipped  and  be 
retreated  if  more  than  30  days  elapsed 
between  the  date  of  the  first  treatment 
and  the  date  of  export  to  the  United 
States. 

We  would  also  require  that  the  wood 
chips  be  accompanied  by  a  certificate 
stating  that  the  wood  chips  were        — 
derived  from  logs  from  live,  healthy, 
plantation-grown  trees  that  were 
apparently  free  of  plant  pests,  plant  pest 
damage,  and  decay  organisms,  and  that 
the  logs  were  debarked  in  accordance 
with  §  319.4D-7(b)  before  being 
chipped.  We  would  require  that  the 
wood  chips  be  from  plantation-grown 
trees  because  the  pest  risk  in  a  managed 
forest  area  is  lower  than  in  an 
unmanaged  forest. 

We  would  also  require  that  the 
certificate  state  that  no  more  than  45 
days  elapsed  from  the  time  the  trees 
used  to  make  the  chips  were  felled  to 
the  time  the  wood  chips  were  exported. 
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This  requirement  would  reduce  the 
opportunities  for  exposure  of  the  logs  to 
plant  pests. 

Additionally,  we  would  require  that 
the  wood  chips  be  consigned  to  a 
facility  in  the  United  States  operating 
under  a  compliance  agreement  with 
APHIS,  in  accordance  with  §  319.40-8 
of  the  regulations.  The  compliance 
agreement  would  further  ensure  the  safe 
importation  of  the  treated  wood  chips 
by  specifying  safeguards  and 
requirements  to  ensure  that  the 
processing  method  would  effectively 
destroy  any  plant  pests,  and  by  stating 
that  inspectors  must  be  allowed  access 
to  the  facility  to  monitor  compliance 
with  the  requirements  of  the  compliance 
agreement  and  the  regulations. 

We  would  require  that,  during 
shipment  to  the  United  States,  no  other 
regulated  articles  (other  than  solid  wood 
packing  materials)  would  be  permitted 
in  the  holds  or  sealed  containers 
carrying  the  wood  chips,  and  that  wood 
chips  on  a  vessel's  deck  would  have  to 
be  in  a  sealed  container.  These 
requirements  would  control  possible 
movement  of  plant  pests  from  other 
regulated  articles. 

We  would  also  require  that  certain 
safeguards  be  applied  upon  arrival  of 
the  wood  chips  in  the  United  States. 
First,  the  wood  chips  would  have  to  be 
unloaded  upon  arrival  by  a  conveyor 
that  is  covered,  to  prevent  the  chips 
from  being  blown  by  the  wind  and  to 
prevent  accidental  spillage.  The  facility 
receiving  the  wood  chips  would  have  to 
have  a  procedure  in  place  to  retrieve 
any  chips  that  fall  during  unloading.  If 
the  chips  must  be  transported  after 
arrival,  we  would  require  that  thev  must 


be  covered  ot  safeguarded  in  a  manner 
that  prevent!  the  chips  from  spilling  or 
falling  off  th(  i  means  of  conveyance,  or 
from  being  b  own  off  the  means  of 
conveyance  by  wind.  Once  at  the 
facility,  the  wood  chips  would  have  to 
be  stored  on  b  paved  surface  and  be  kept 
segregated  from  other  regulated  articles 
from  the  timf  of  discharge  from  the 
means  of  codveyance  until  the  chips  are 
processed.  T  le  storage  area  could  not  be 
adjacent  to  v  ooded  areas.  Finally,  the 
wood  chips  1  irould  have  to  be  processed, 

or  unusable  wood  chips 
would  have  1  o  be  disposed  of  by 
burning  with  in  45  days  of  arrival  at  the 
facility.  {"Fines"  are  small  particles  or 
wood,  slightly  larger  than 
result  from  chipping, 
sawing,  or  pibcessing  wood.)  These 
safeguards  would  help  remove  any 
opportunitiei ;  for  movement  of  plant 
pests  from  the  wood  chips,  should  there 
be  any  plant  Dests  present  on  the  chips. 

Executive  Older  12866  and  Regulatory 
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Wood  chips  (1  ton)  :  $50  to  $100 

Logs  and  lumber  (1,000  bd.  ft)  '  SlOO  to  S200 


.Source:  US.  Environmentat  Protection  Agency  Dec.  1996, 
Note:  1 ,000  board  feet  of  Eucalyptus  weighs  approximately  4^00 
Note:  Heat  treatment  with  moisture  reduction  is  offered  as  a 
wood. 


The  additional  costs  of  these 
proposed  treatments  would  be  less  than 
1  percent  of  the  value  of  the  imported 
Eucalyptus  wood  products  and  thus 
would  not  have  a  significant  impact  on 
future  imports  of  wood  products  of 
Eucalyptus  from  South  America. 

The  proposed  surface  pesticide 
treatment  for  Eucalyptus  wood  chips 
from  South  America  would  provide  an 
alternative  to  the  currently  approved 
treatments,  which  include  fumigation 
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tropical  species  of  Eucalyptus  from 
South  America  be  fumigated  with 
methyl  bromide,  heat  treated,  or  heat 
treated  with  moisture  reduction  prior  to 
importation.  In  addition,  this  proposed 
rule  would  amend  the  regulations  to 
allow  Eucalyptus  wood  chips  from 
South  America  to  be  treated  with  a 
surface  pesticide  as  an  alternative  to  the 
current  treatments.  These  proposed 
changes  are  necessary  in  order  to 
prevent  the  introduction  of  plant  pests 
into  the  United  States  through  the 
importation  of  eucalyptus  logs,  lumber, 
and  wood  chips  from  South  America. 

Currently,  no  wood  products  of 
tropical  or  temperate  species  of 
Eucalyptus  from  South  America  are 
being  imported  into  the  United  States. 
In  response  to  several  written  and  verbal 
requests  from  wood  products  industries 
in  the  United  States  wishing  to  begin 
importing  these  articles,  the  U.S.  Forest 
Service  prepared  a  risk  assessment  that 
indicated  that  more  restrictive  entry 
requirements  would  be  necessary  to 
prevent  the  introduction  of  pests  into 
Ihc  United  States.  Since  there  are 
currently  no  imports  of  these  articles, 
the  more  restrictive  measures  will  not 
have  any  immediate  economic  impacts, 
but  the  proposed  changes  might  impact, 
.future  imports  of  wood  products  of 
tropical  species  of  Eucalyptus  from 
South  America. 

The  cost  of  the  treatment  methods  we 
are  proposing  to  require  for  Eucalyptus 
spp.  logs,  lumber,  and  wood  chips  (see 
tabic  1)  would  be  comparable  to  the 
costs  of  those  treatments  as  they  are 
currently  applied  to  other 
unmanufactured  wood  products 
imported  into  the  United  States. 


Table  1  .—Treatment  Cg  sts.  for  Eucalyptus  Wood  Products 


Methyl  bromide 


Heat  with  moisture  re- 
duction 


Surface  pesticide 


S0.50  to  S3 !  S20  to  S30 

SI  to  S3  ■  S41  to  $77 


S1.50toS3. 
SI  to  $10. 


leat  Tieatments  to  Control  Pests  on  Imported  Timber." 
'""  pounds, 
reatment  only  for  lumber  because  it  is  not  as  effective  for  logs  and  damages  the 


with  methyl  jromido,  heat  treatment, 
and  heat  trea  ment  with  moisture 
reduction.  T  lecost  of  the  proposed 
surface  pesti  :ide  treatment  is 
cnmparablo  I  3  that  of  the  existing 
treatment  of  nethyl  bromido  fumigation 
(see  table  1),  snd  is  already  being  used 
to  treat  Pinu!  radiata  wood  chips  from 
Chile,  so  we  in  not  expect  it  woidd 
have  a  signlf  cant  economic  impact  on 
the  wood  pre  ducts  industries.  This 
proposed  rul  j  would  benefit  the  U.S. 


wood  products  industries  by  making 
available  an  alternative  treatment  that  is 
more  cost  effective  for  treating  large 
volumes  of  wood  chips.  The  availability 
of  this  alternative  treatment  would 
benefit  the  U.S.  wood  products  industry 
by  facilitating  access  to  these  wood 
chips,  which  are  readily  available  and 
produce  high-quality  pulp. 

At  this  time,  we  do  not  expect  that 
this  proposed  rule  woidd  have  any 
economic  effects  on  any  entities,  large 
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or  small,  in  the  United  States  because 
no  entities  currently  import 
unmanufactured  Eucalyptus  wood 
products  from  South  America  into  the 
United  States. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  State  and  local  laws  and 
regulations  will  not  be  preempted;  (2) 
no  retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  this  proposed  rule. 
The  assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of  logs, 
lumber,  and  wood  chips  of  tropical 
species  of  eucalyptus  from  South 
America  and  the  alternate  treatment  for 
wood  chips  of  species  of  eucalyptus 
from  South  America  under  the 
conditions  specified  in  this  proposed 
rule  would  not  present  a  risk  of 
introducing  or  disseminating  plant  pests 
and  would  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment. 

The  environmental  assessment  was 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.],  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NTPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS"  NEPA 
Implementing  Procedures  (7  CFR  peirt 
372). 

The  environmental  assessment  is 
available  for  viewing  on  the  Internet  at 
http://www.aphis.usda.gov/ppd/es/ 
ppqdoc.html.  Copies  of  the 
environmental  assessment  are  also 
available  for  public  inspection  in  our 
reading  room.  (Information  on  the 
location  and  hours  of  the  reading  room 
is  provided  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
proposed  rule).  In  addition,  copies  may 
be  obtained  by  calling  or  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 


requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
imports.  Logs,  Niusery  Stock,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice.  Vegetables. 

Accordingly,  7  CFR  part  319  would  be 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450  and  7701-7772;  21 
U.S.C.  136  and  136a:  7  CFR  2.22.  2.80,  and 
371.3. 

2.  In  §  319.40-5,  paragraph  (c)(1) 
would  be  revised  to  read  as  follows: 

§  31 9.40-5    Importation  and  entry 
requirements  for  specified  articles. 

***** 

(c)  *   *   * 

(1)  Debarked.  Tropical  hardwood  logs 
and  lumber  that  have  been  debarked  in 
accordance  with  §  319.40-7{b)  may  be 
imported  subject  to  the  inspection  and 
other  requirements  of  §  319.40-9,  except 
that  debarked  logs  and  lumber  of 
tropical  species  of  Eucalyptus  from 
South  America  must  also  be  fumigated 
in  accordance  with  §  319.40-7(f)  or  heat 
treated  in  accordance  with  §  319.40-7(c) 
prior  to  importation. 
***** 

3.  In  §  319.40-6,  paragraph  (c),  the 
introductory  text  of  paragraph  (c)(1), 
and  paragraph  (c)(2)(i)(A)  would  be 
revised  to  read  as  follows: 

§319.40-6    Universal  importation  options. 

***** 

(c)  *   *   * 
~  (1)  From  Chile  (pine)  and  South 
America  (eucalyptus).  Wood  chips-from 
Chile  that  are  derived  from  Monterey  or 
Radiata  pine  (Pinus  radiata)  logs  and 
wood  chips  from  South  America  that  are 
derived  from  species  of  Eucalyptus  may 
be  imported  in  accordance  with 
paragraph  (c)(2)  of  this  section  or  in 
accordance  with  the  following 
requirements: 
***** 

(2)  *    *    *         ■ 
(i)  *   *   * 

(A)  Derived  from  live,  healthy, 
tropical  species  of  plantation-grown 
trees  grown  in  tropical  areas;  Except 
that:  Wood  chips  derived  from  tropical 
species  of  Eucalyptus  from  South 
America  must  be  treated  as  described  in 
paragraph  (c)(2)(i)(B)  of  this  section;  or 


§319.40-7    [Amended] 

4.  In  §  319.40-7,  paragraph  (e)  would 
be  amended  as  follows: 

a.  In  the  introductory  text  of  the 
paragraph,  by  adding  the  words  "and 
Eucalyptus  wood  chips  from  South 
America"  after  the  word  "Chile". 

b.  In  paragraph  (e)(2),  in  the 
paragraph  heading,  by  adding  the  words 
"and  Eucalyptus  wood  chips  from  South 
America"  after  the  word  "Chile"  and,  in 
the  first  sentence  following  the 
paragraph  heading,  by  adding  the  words 
"or  on  Eucalyptus  wood  chips  from 
South  America"  after  the  word  "Chile". 

Done  in  Washington.  DC,  this  8th  day  of 
September.  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  03-23432  Fiied  9-12-03:  8:45  am] 
BILUNG  CODE  3410-34-P 


FARM  CREDIT  ADMINISTRATION 

1 2  CFR  Parts  61 4, 620, 630 
RIN3052-AC07  '     ^ 

Loan  Policies  and  Operations; 
Disclosure  to  Shareholders; 
Disclosure  to  Investors  in  Systemwide 
and  Consolidated  Bank  Debt 
Obligations  of  the  Farm  Credit  System 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA  or  agency)  . 
proposes  to  amend  its  regulations 
governing  the  Farm  Credit  System's 
(System)  mission  to  provide  soimd  and 
constructive  credit  and  services  to 
yoimg,  beginning,  and  small  farmers 
and  ranchers,  and  producers  or 
harvesters  of  aquatic  products  (YBS 
farmers  and  ranchers  or  YBS). 
Additionally,  the  agency  proposes  to 
amend  the  System's  disclosiue  to 
shareholders  and  investors  to  include 
reporting  on  its  service  to  YBS  farmers 
and  ranchers. 

DATES:  You  may  send  us  comments  by 
November  14,  2003. 
ADDRESSES:  Send  us  yoiu  conunents  by 
electronic  mail  to  "reg-comm@fca.gov" 
or  through  the  Pending  Regulations 
section  of  our  Web  site,  "www.fca.gov" 
or  through  the  government-wide 
"www.regulations.gov"  portal.  You  may 
also  send  written  comments  to  Robert 
Coleman,  Director.  Regulation  and 
Policy  Division,  Office  of  Policy  and 
Analysis.  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090,  or  by  facsimile 
transmission  to  (703)  734-5784.  You 
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may  review  copies  of  all  comments  we 
receive  at  oxir  office  in  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Donnelly,  Senior  Policy 
Analyst,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  (703)  883- 
4498,  TTY  (703)  883-4434, 
or 

Wendy  R.  Laguarda,  Senior  Counsel, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TTY 
(703) 883-4020. 

SUPPLEMENTARY  INFORMATION: 

I.  Objective 

The  objective  of  the  FCA's  proposed 
rule  is  to  ensure  the  System  provides 
sound  and  constructive  credit  and 
services  '  to  YBS  farmers  and  ranchers.^ 
To  accomplish  this  objective,  the  agency 
proposes  to  amend  existing  regulations 
to  provide:  . 

1.  Clear,  meaningful,  and  results- 
oriented  guidelines  for  System  YBS 
policies  and  programs;  and 

2.  Enhanced  reporting  and  disclosure 
to  the  public  on  the  System's 
performance  and  compliance  with  its 
statutory  YBS  mission  (YBS  mission  or 
mission). 

Through  these  amendments,  the 
public  will  be  able  to  measure  the 
System's  performance  in  fulHlIing  its 
YBS  mission. 

n.  Background 

The  FCA's  mission  is  to  ensiue  the 
System  provides  a  dependable  source  of 
credit  and  related  services  to  agriculture 
and  rural  America  as  authorized  by 
Congress.  The  System  has  a  special 
public  piupose  concerning  YBS  farmers 
and  ranchers.  Since  1980,  Congress  has 
required  the  System  to  prepare 
programs  for  furnishing  sound  and 
constructive  credit  and  services  to  YBS 
farmers  and  ranchers.  Specifically, 
section  4.19(a)  of  the  Farm  Credit  Act  of 
1971,  as  amended  (Act)  states: 

Under  policies  of  the  district  Farm  Credit 
Bank  board,  each  Federal  land  bank 


'  The  term  "services"  includes  teases  and  related 
services  to  YBS  farmers  and  ranchers. 

^The  Farm  Credit  Act  of  1971  (1971  Act)  gave  the 
production  credit  associations  and  the  banks  for 
cooperatives  the  authority  to  finance  "producers  or 
harvesters  of  aquatic  products"  in  addition  to 
financing  "farmers  and  ranchers."  The  1980 
amendments  to  the  1971  Act  gave  the  Federal  land 
banks  expanded  authority  to  finance  "producers  or 
harvesters  of  aquatic  products"  and  put  such 
producers  and  harvesters  on  the  same  footing  as 
"fanners  and  ranchers."  Thus,  in  .iccordance  with 
the  amendments  to  the  1971  Act,  whenever  we  refer 
to  "YBS  farmers  and  ranchers"  or  "YBS  borrowers" 
in  this  proposed  rule,  we  are  including  "producers 
or  harvesters  of  aquatic  products." 


association  am  1  production  credit  association 
shall  prepare  a  program  for  furnishing  sound 
and  constructi  re  credit  and  related  services 
to  young,  begii  ning,  and  small  farmers  and 
ranchers.  Such  programs  shall  assure  that 
such  credit  an(   services  are  available  in 
coordination  m  ith  other  units  of  the  Farm 
Credit  System  serving  the  territory  and  with 
other  governm  sntal  and  private  sources  of 
credit.  Each  pr  )gram  shall  be  subject  to 
review  and  ap|  iroval  by  the  supervising  bank. 

YBS  farme  s  and  ranchers,  like  all 
those  in  agric  ulture  today,  face  a  wide 
range  of  chal  enges,  including  access  to 
capital  and  credit;  the  impact  of  rising 
costs  on  profitability;  urbanization  and 
the  availability  of  resources  like  land, 
water  and  lanor;  globalization;  and 
competition  irom  larger  or  more 
established  farms.  While  all  agricultural 
producers  fac  e  these  challenges,  the 
hurdles  that  VBS  farmers  and  ranchers 
face  are  oftenj greater.  The  System's  YBS 
mission  is  imiportant  to  enable  start-up 
farmers  and  mnchers  to  make  a 
successful  entry  into  agricultural 
production.  The  YBS  mission  is  also 
critical  to  facilitate  the  transfer  of 
agricultural  operations  from  one 
generation  to  the  next.  For  all  these 
reasons,  the  agency  is  committed  to 
ensuring  that  the  System  fulfills  this 
important  pu  dHc  purpose  mission. 


A.  FCA's  Foe  IS 


statera  ent 
com  tnitment 


for 


lnl998.  thi! 
policy 
renewed 
YBS  lending; 
principles  foj 
farmers  and 
definitions 
and  "small' 
implement 
FCA  also  i 
included  the 
and  YBS 
revised 
phased  in  by 
requires  the 
a  report  detai 
components. 

Since  1999 
have  been  a 


on  YBS  Lending 

FCA  Board  adopted  a 
that  called  for  a 

by  the  System  to 
provided  guiding 
enhanced  service  to  YBS 
lechers;  and  revised 
"young,"  "beginning," 
armers  and  ranchers.  *  To 
policy  statement,  the 
a  bookletter  that 
revised  YBS  definitions 
procedures. ■»  The 
procedures  were  fully 
anuary  1,2001.  FCA 

em  to  submit  each  year 
ing  its  YBS  program 


tie 
ssied 


repdrting 
repor  ing 


Jyste 


>  FCA-PS-75. 
Young.  Beginniii 
Ranchers,  effecti 
the  FCA  Wnb  sit 
Handbook). 

■•  FC;A  BL-040, 
Young.  Beginniii 
Programs,  issued|Oecember 
the  FCA  Web  sit 
FCA  Handl)ook}. 


YBS  lending  programs 
focus  area"  of  agency 
examinations  where,  among  other 
factors,  the  a(  ency  has  looked  at  System 
institutions'   'BS  board  policies  and 
procedures;  1  BS  credit  enhancement 
programs  anc  underwriting  standards; 
YBS  program  coordination  with  Federal, 


arm  Credit  System  Service  to 

and  Small  Farmers  and 

:  Decemtier  10,  1998,  avadable  on 
,  H-Hiv./co.novder  Legal  Info.,  FCA 


Policy  and  Reporting  C;hanges  for 
,  and  Small  Farmers  and  Ranchers 

11.  1998.  available  on 
.  ivtnv./cn.gov  (under  Legal  Info., 


ny 


state.  System  or  other  credit  sources; 
demographic  studies;  marketing, 
advertising,  and  other  outreach 
programs;  and  the  quality  of  YBS 
reporting  to  System  institutions'  boards 
and  FCA, 

In  addition  to  this  examination  focus 
area,  for  the  past  2  years,  the  FCA  Board 
and  staff  have  increased  their  focus  on 
the  System's  mission  to  serve  YBS 
farmers  and  ranchers.  The  agency,  for 
example,  recognized  several  System 
associations  for  their  exemplary  YBS 
programs.^ 

B.  Report  by  the  General  Accounting 
Office 

On  March  8,  2002,  the  General 
Accounting  Office  (GAO)  issued  a  report 
on  the  FCA's  oversight  of  the  System's 
mission  to  serve  YBS  farmers  and 
ranchers.6  The  GAO,  after  conducting  a 
review  that  began  in  July  2001 , 
recommended  that  the  agency 
strengthen  its  oversight  role  of  the 
System's  YBS  lending,  promote  YBS 
compliance,  and  highlight  the  System's 
efforts  to  provide  services  to  YBS 
farmers  and  ranchers  by: 

1.  Promulgating  a  regulation  that 
outlines  specific  activities  and 
standards  that  constitute  an  acceptable 
program  to  implement  the  YBS  statutory 
requirement; 

2.  Ensuring  that  examiners  follow  the 
guidance  and  complete  the  appropriate 
examination  procedures  related  to  YBS 
and  adequately  dociunent  the  work 
performed  and  conclusions  drawn 
during  examinations;  and 

3.  Publicly  disclosing  the  results  of 
the  examinations  for  YBS  compliance 
for  individual  System  associations. 

In  its  response  to  Congress,  the  FCA 
noted  its  commitment  to  address  the 
issues  raised  in  the  GAO  report. 

C  FCA  Gathers  Public  Input 

The  FCA  values  public  input  and  has 
therefore  sought  public  comment  early 
in  the  rulemaking  process  in  various 
ways.  First,  the  agency  sought  public 
input  through  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  seeking 
suggestions  on  possible  YBS  regulatory 
approaches  and  policy  initiatives.''  In 
response  to  the  ANPRM,  the  agency 
received  65  comment  letters  on  the 


^  See  remarks  by  the  Honorable  Michael  M.  Reyna 
before  the  19th  and  20th  Annual  Farm  Credit 
Council  meetings,  January  22,  2002,  and  January  20, 
2003,  respectively,  available  on  the  FCA  Web  site, 
mviv./co.gov  (under  About  FCA,  FCA  Board, 
Testimony,  Statements  and  Speeches). 

"Farm  Credit  Administration:  Oversight  of 
Special  Mission  to  Serve  Young.  Beginning,  and 
Small  Farmers  Needs  to  be  Improved  (GAO-02- 
3040.  available  on  the  GAO  Web  site,  ivH'w.gao.gov/ 
cgihin/getrpt?GAO-02-304. 

'  See  67  FR  59479,  Sept.  23,  2002. 
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subject.  Commenters  included  the  Farm 
Credit  Coimcil  (Council),  System 
institutions,  the  American  Bankers 
Association  (ABA),  the  Independent 
Community  Bankers  of  America  (ICBA), 
and  other  associations  or  trade  groups 
involved  in  agriculture  such  as  the 
Sustainable  Agriculture  Coalition  and 
the  National  Corn  Growers  Association. 
Second,  the  FCA  held  a  public  meeting 
on  November  13,  2002,  in  Kansas  City, 
Missouri,  to  hear  about  ways  to  enhance 
the  System's  service  to  YES  farmers  and 
ranchers.  The  agency  heard  from  24 
different  speakers  at  this  public 
meeting,  including  small  farmers, 
agricultural  lenders,  farm  advocates, 
representatives  of  the  academic 
community,  and  government  officials. 

III.  Responses  to  Comments  Received 

The  comment  letters  and  testimony 
reflect  a  multitude  of  opinions  on  the 
issue  of  whether  the  agency  should 
provide  more  guidance  to  the  System  on 
YBS  policies  and  programs.  Generally 
speaking,  the  comments  can  be  divided 
into  two  categories — those  that  oppose 
the  issuance  of  a  revised  YBS  regulation 
and  those  that  support  additional 
regulatory  requirements. 

A.  Comments  Advocating  No  Additional 
YBS  Regulatory  Requirements 

Many  commenters  advocated  that  a 
revised  regulation  governing  YBS 
lending  is  unnecessary  because  the 
System  is  already  successfully  fulfilling 
its  YBS  mission — a  mission,  they  point 
out,  that  is  only  part  of  the  System's 
overall  purpose  to  serve  all  of  American 
agriculture.  These  commenters  noted 
that  a  revised  regulation  would  not  be 
based  in  law;  would  be  unduly 
burdensome  and  costly;  would  not 
result  in  more  YBS  lending;  and  would 
be  inconsistent  with  the  agency's 
limited  oversight  of  the  YBS  mission  as 
set  forth  in  section  4.19  of  the  Act. 

We  do  not  agree  with  the  assertion  by 
some  commenters  that  a  revised 
regulation  would  be  inconsistent  with 
section  4.19  of  the  Act.  The  agency  has 
clear  statutory  authority  to  promulgate 
regulations  to  implement  section  4.19  of 
the  Act.  The  agency's  general 
rulemaking  authority  under  section 
5.17(a)(9)  of  the  Act  authorizes  FCA  to 
"prescribe  rules  and  regulations 
necessary  or  appropriate"  for  carrying 
out  the  Act.  In  fact,  since  1980,  when 
Congress  first  added  section  4.19  to  the 
Act,  the  agency  has  had  regulatory  and 
policy  guidance  on  the  System's  YBS 
mission  to  supplement  the  Act's  general 
YBS  requirements  for  System  banks  and 
direct  lender  associations.  We  continue 
to  believe  a  YBS  regulation  and  other 
supplemental  guidance  is  necessary  and 


appropriate  for  the  System's 
achievement  of  its  YBS  mission  and  for 
the  agency's  effective  oversight  of  the 
System  in  carrying  out  this  mission. 
Moreover,  a  significant  number  of 
requirements  in  this  proposed  rule  are 
similar  to  current  agency  YBS  policy 
guidance  and  reporting  requirements. 
Therefore,  we  do  not  believe  the 
proposed  rule  creates  significant 
additional  burdens  or  costs  for  the 
System  in  fulfilling  its  YBS  mission. 
Finally,  we  believe  that  this  proposed 
rule  will  help  the  System  achieve  even 
greater  results  in  fulfilling  its  YBS 
mission. 

Many  of  these  same  commenters 
noted  that  each  System  direct  lender 
association  understands  the  needs  of  the 
YBS  farmers  and  ranchers  in  its 
territory.  Such  commenters  advocated, 
therefore,  that  it  is  more  appropriate  for 
each  direct  lender  association,  rather 
than  the  agency,  to  develop  its  own  YBS 
policies  and  programs.  For  this  reason, 
many  of  these  commenters  opposed  a 
YBS  regulation  that  would  include 
specific  YBS  targets  or  other 
quantitative  guidelines,  as  well  as 
special  credit  treatment  for  loans  to  YBS 
borrowers.  Some  commenters  claimed 
that  such  YBS  targets  or  other 
quantitative  guidelines  would  limit  sui 
association's  ability  to  develop  its  own 
unique  YBS  programs.  In  addition,  other 
commenters  noted  that,  because  the 
risk-bearing  capacity  of  each  direct 
lender  association  is  different,  one 
uniform  approach  for  YBS  lending 
would  not  be  reasonable. 

The  proposed  rule  does  not  prescribe 
a  "one  size  fits  all"  YBS  program  for  all 
System  associations.  Instead,  the  agency 
gives  each  direct  lender  association  the 
flexibility  to  design  its  own  program 
tailored  to  the  needs  of  the  YBS  farmers 
and  ranchers  in  its  territory.  However, 
the  proposed  rule  provides  more  results- 
oriented  direction  for  System  direct 
lender  associations  by  setting  forth 
minimum  components  that  must  be 
included  in  their  YBS  programs.  Such 
minimum  components  will  help  ensiu^ 
that  System  associations  are  making 
every  effort  possible  to  achieve  their 
YBS  mission.  The  proposed  rule  also 
promotes  more  transparency  in  YBS 
reporting,  ensuring  that  the  public  is 
well  informed  of  the  System's 
commitment  to,  and  efforts  in,  fulfilling 
its  YBS  mission. 

Finally,  the  commenters  noted  that 
the  agency  can  use  its  enforcement 
powers  rather  than  its  regulatory 
authority  to  ensure  the  System  serves 
eligible  YBS  farmers  and  ranchers. 
Promulgating  a  proposed  rule,  which 
requires  notice  and  comment 
procedures,  will  enhance  the  agency's 


ability  to  use  its  enforcement  tools  to 
ensure  that  the  System  is  fulfilling  its 
YBS  mission. 

B.  Comments  Advocating  Additional 
YBS  Regulatory  Requirements- 

Ih  contrast  to  the  foregoing  comments, 
a  significant  number  of  commenters 
noted  a  need  for  more  regulatory 
direction  on  YBS  credit  and  services. 
These  commenters  suggest  the  System  is 
not  fulfilling  its  public  purpose  as  a 
Government-sponsored  enterprise  (GSE) 
because  it  is  not  adequately  providing 
credit  and  services  to  YBS  farmers  and 
ranchers.  Many  of  these  commenters 
noted  that  serving  the  needs  of  YBS 
farmers  and  ranchers  is  crucial  for  the 
future  of  American  agriculture. 

The  agency  believes  the  System's  YBS 
mission  is  important,  not  only  to  the 
System  in  its  public  purpose  role  as  a 
GSE,  but  also  in  its  mission  as  a     ' 
provider  of  sound,  constructive,  and 
dependable  credit  and  services  to  all  of 
American  agriculture.  In  the  agency!s 
effort  to  ensure  that  the  System  remains 
focused  on  its  important  YBS  mission, 
the  proposed  rule  provides  enhanced 
requirements  for  YBS  policies  and 
programs. 

Many  of  these  same  conunenters  also 
noted  Uiat  section  4.19  of  the  Act.  which 
requires  the  System  to  submit  YBS 
reports  to  the  agency,  is  clear  evidence 
that  the  agency  has  the  authority  to 
oversee  and  regulate  the  System's  YBS 
mission.  Many  of  these  commenters 
recommended,  therefore,  that  the 
agency  issue  a  detailed  rule  to  improve 
the  System's  YBS  service,  data 
collection,  and  disclosure.  These 
commenters  suggested  that  the  agency 
adopt  a  "hard  target"  system  that  would 
require  strict  performance  and  reporting 
guidelines  and  impose  penalties  when 
such  guidelines  were  not  met. 

We  agree  with  these  commenters  that 
section  4.19  of  the  Act,  as  well  as  the 
agency's  general  rulemaking  authority 
in  section  5.17(a)(9),  gives  FCA  the 
authority  to  oversee  and  regulate  the 
System's  YBS  mission.  The  proposed 
rule  sets  forth  minimum  components  for 
effective  YBS  policies  and  programs. 
Included  in  these  components  are 
requirements  for  direct  lender 
associations  to  establish  quantitative 
targets  and  qualitative  goals  within  their 
risk-bearing  capacities.  The  proposed 
rule  also  requires  such  targets  and  goals 
to  be  mcorporated  into  an  association's 
operational  and  strategic  business  plan. 
Incorporating  these  components  into 
regulator}'  requirements  will  enhance 
the  agency's  ability  to  enforce  each 
direct  lender  association's  establishment 
of  YBS  targets  and  goals.  The  proposed 
rule  also  creates  increased  transparency 
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to  the  public  by  enhancing  the  System's 
reporting  of  YBS  results. 

Some  commenters  noted  that  the  costs 
and  risks  associated  with  entrance  into 
agriculture  are  prohibitive.  These 
commenters  also  noted  that  the 
demographic  data  confirms  that  the  pool 
of  potential  YBS  borrowers  continues  to 
shrink.  Therefore,  many  of  these 
commenters  recommended  that  a 
proposed  rule  require  the  System  to 
provide  special  credit  treatment  to  YBS 
borrowers.  The  agency  recognizes  that 
YBS  fanners  and  ranchers  often  fall  into 
a  category'  of  borrowers  that  have  low 
equity,  limited  cash  flow,  and  little,  if 
any,  managerial  and  business  planning 
experience.  The  agency  believes  it  is 
important  for  the  System  to  recognize 
the  special  needs  of  YBS  farmers  and 
ranchers  and  to  make  every  effort  to 
provide  special  credit  programs  and 
services  for  this  group.  However,  the 
agency  believes  fiiat  each  direct  lender 
association  must  decide  for  itself, 
within  its  risk-bearing  capacity,  how 
best  to  meet  the  needs  of  the  YBS 
farmers  and  ranchers  in  its  territory. 
This  is  a  business  judgment  that  should 
be  exercised  by  each  association  rather 
than  the  regulator.  In  meeting  the 
special  credit  needs  of  YBS  farmers  and 
ranchers  and  maintaining  sound  credit 
management  practices,  the  proposed 
rule  suggests  that  associations  can  make 
use  of  fee  waivers",  specialized  loan 
imderwriting  standards,  lean 
guarantees,  or  loan  participation 
programs. 

Finally,  several  of  these  commenters 
suggested  that  a  proposed  YBS  rule 
include  provisions  tJiat  would  prohibit 
the  System  from  engaging  in  predatory 
pricing  or  financing  credit  needs  not 
closely  related  to  agriculture."  Sections 
1.8(b)  and  2.4(c)(2)  of  the  Act  provide 
that  "it  shall  be  the  objective"  of  System 
lenders  to  set  interest  rates  and  other 
charges  "at  the  lowest  reasonable  cost " 
on  a  sound  business  basis"  taking  into 
consideration  the  lender's  cost  of  funds, 
necessary  reserves,  and  the  cost  of 
providing  services  to  its  members. 
Through  our  examination  process,  the 
agency  evaluates  whether  interest  rates 
charged  are  consistent  with  law, 
regulations,  sound  business  practices, 
and  the  institution's  loan  policies.  In 
addition,  the  agency  ensures  that 
interest  rates  charged  are  sufficient  to 
cover  the  institution's  costs  and 


'Cil 


"The  commenter  does  not  definfi  the  term 
"predatory  pricing''  and  this  term  is  not  used  in  the 
Act.  The  agency  notes  there  is  no  uniform  national 
law  that  defines  what  is  meant  by  predatory  pricing 
and  such  a  term  is  open  to  widely  differing 
interpretations. 

'The  word  "cost"  is  used  in  the  singular  only  in 
section  2.4(c)(2)  of  the  Act. 


adequately 
while 
soundness, 
ranchers 
challenges 
important  foi 
borrowers  to 
competitive 
is  fulfilling 
Act  when  it 
lowest  reasonable 
business  basi  5 


pitalize  the  institution, 
mainlining  safety  and 

th  YBS  farmers  and 
multiple  economic 
agency  believes  it  is 
this  group  of  potential 
lave  access  to  credit  at 
1  ates.  Moreover,  the  System 
public  purpose  under  the 
provides  interest  rates  at  the 
cost  on  a  sound 


VJ 
faci  ig 
tl  le  i 


its 


C.  YBS  Semi  :es  and  Coordination 

Commente  -s  offered  suggestions  on 
how  to  enhai 
coordination 


commenters 
efforts  amonj 
government « 
organization 


ce  services  and 

with  other  System 
institutions  a  nd  other  governmental  and 
private  sourc  3S  of  credit  for  YBS  farmers 

Many  commenters 
suggested  th<  t  System  institutions  take 
greater  advar  tage  of  Farm  Service 

guarantees,  aggie  bonds, 
and  other  ris  L-pooling  programs  as  a 
means  of  pro  aiding  credit  to  YBS 

ile  reducing  exposure  to 
risk.  Other  cc  mmenters  noted  the 
System  is  ciu  rently  doing  a  good  job 

with  these  programs  and 
no  further  gu  dance  on  this  issue  is 
needed.  Man  f  of  these  same 

upported  collaborative 
System  institutions, 

gencies,  non-profit 
and  other  lenders  as  a 
means  of  reaahing  and  serving  YBS 
borrowers.  T  lese  commenters  also 
suggested  thi  t  outreach  efforts  include 
partnerships  with  sustainable 
agriculture  ai  id  alternative  agriculture 
production  p  ograms.  Several 
commenters  i  smphasized  the  need  for 
outreach  pro  rams  designed  to  connect 
YBS  farmers  ind  ranchers  with  existing 
lending  and  i  upport  programs.  Many 
commenters  ;  ilso  noted  the  System  , 
could  do  a  bt  tter  job  of  advertising  its 
services  and  :iedit  programs  to  YBS 
farmers  and  i  anchers.  Several 
commenters  i  ilso  recommended  that  the 
System  bettei  facilitate  intergenerational 
transfers  whc  re  land  or  farm  equipment 
is  passed  iroi  i  retiring  farmers  or 
ranchers  to  Y  3S  farmers  or  ranchers. 
Several  of  th«  se  same  commenters 
recommende  1  that  the  System  establish 
mentoring  pr  jgrams  to  connect 
seasoned  fari  lers  and  ranchers  with 
young  or  beg  nning  farmers  and 
ranchers. 

Section  4.19  of  the  Act  requires 
System  direc  lender  associations  to 
develop  YBS  programs  that  assure  that 
credit  and  se  vices  to  YBS  farmers  and 
ranchers  are  i  ivailable  in  coordination 
with  other  S5  stem  institutions  and  other 
governmenta  and  private  sources  of 
credit.  In  ace  irdance  with  the  Act,  the 
agency  belies  es  the  System  should  be 


making  every  effort  possible  to  ensure 
that  its  YBS  credit  and  service  programs 
are  made  in  coordination  with  others. 
To  this  end,  we  have  included  in  the 
proposed  rule  a  YBS  program 
component  that  requires  each  direct 
lender  association  to  establish 
qualitative  YBS  goals.  Such  goals 
include  offering  directly,  or  in 
coordination  with  others,  credit 
programs  and  services  and  imdertaking 
outreach  efforts,  including  educational 
programs  and  advertising  campaigns. 

One  commenter  recommended  that 
the  agency  prevent  System  institutions 
from  distributing  patronage  refunds 
until  some  of  the  System's  profits  are 
used  to  fund  special  low  interest 
programs  to  YBS  farmers  and  ranchers. 
Congress  established  the  System  as  a 
cooperative  structure  in  which  System 
borrowers  are  also  the  owners.  The 
agency  believes  it  would  be  contrary  to 
Congressional  intent  to  prevent  a 
System  institution,  operating  safely  and 
soundly,  from  exercising  a  fundamental 
principle  of  cooperatives,  namely  the 
distribution  of  patronage  dividends. 

Another  commenter  suggested  the 
agency  create  an  Affordable  Farming 
Program  modeled  after  the  Affordable 
Housing  Program  of  the  Federal  Home 
Loan  Bank  System.  The  program 
suggested  by  the  commenter  is  required 
by  the  Federal  HomeLoan  Bank  Act. 
There  is  no  authority  under  the  Act  for 
the  agency  to  require  the  System  to 
establish  a  similar  program.  Absent  such 
statutory  authority,  the  agency  believes 
this  idea  is  best  left  to  the  consideration 
of  System  institutions  using  their  sound 
business  judgment. 

Another  commenter  noted  the  need 
for  more  educational  programs  for 
socially  disadvantaged  farmers  and 
ranchers,  particularly,  women  farmers 
and  ranchers.  Section  1.1(a)  of  the  Act 
declares  the  policy  of  Congress  that 
System  institutions  improve  the  income 
and  well  being  of  American  farmers  and 
ranchers.  Although  the  Act  does  not 
contain  explicit  provisions  for  the 
System  to  serve  socially  disadvantaged 
or  minority  farmers,  the  System's 
mission  is  to  serve  all  American  farmers 
and  ranchers.  Moreover,  service  to  YBS 
farmers  and  ranchers  often  includes 
service  to  socially  disadvantaged  and 
minority  farmers  and  ranchers.  Thus, 
the  results-oriented  direction  in  this 
proposed  rule  should  also  enhance  the 
System's  service  to  socially 
disadvantaged  and  minority  farmers  and 
ranchers. 

Finally,  some  commenters  noted  that 
FCA  should  articulate  a  strong  policy  on 
the  System's  YBS  mission  and  do  a 
better  job  of  recognizing  strong  YBS 
programs.  The  FCA  believes  that 
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through  this  proposed  rule  and  previous 
guidance  on  YBS  policies  and  programs, 
the  agency  has  articulated  its  strong 
commitment  to  ensuring  that  the  System 
fulfills  its  YBS  mission.  In  addition,  the 
proposed  rule  requires  each  direct 
lender  association  to  articulate  its  YBS 
poliicy  by  including  it  in  a  mission 
statement,  which  is  now  a  required 
component  of  each  association's  YBS 
program.  For  the  past  two  years,  the 
agency  also  has  recognized  those 
System  associations  with  exemplary 
YBS  programs  in  order  to  highlight 
successful  efforts  and  provide  model 
programs  for  other  System  institutions 
to  emulate. 

D.  Measuring  the  System 's  YBS 
Performance 

In  response  to  how  the  agency  should 
measure  the  System's  YBS  performance, 
a  significant  number  of  commenters 
indicated  that  nationwide  performance 
measures  would  be  inappropriate, 
unworkable,  and  ineffective;  that 
Congress  did  not  authorize  the  agency  to 
establish  YBS  performance  measures; 
and  that  no  YBS  performance  system  is 
necessary  because  the  agency  already 
collects  adequate  information  to 
measure  the  System's  performance. 
Several  commenters  advocated  that  the 
agency  establish  a  formal  rating  program 
for  the  System's  YBS  performance  to 
measure  not  only  each  direct  lender 
association's  performance  against  the 
YBS  demographics  in  its  territory,  but 
also  how  well  each  association's  YBS 
performance  compares  to  other.  System 
associations. 

The  agency  believes  it  is  important  to 
measure  the  System's  YBS  performance. 
The  proposed  rule  provides  the  public 
with  a  complete  and  accurate  picture  of 
the  System's  YBS  performance  through 
enhanced  reporting  requirements.  The 
reporting  requirements  will  provide  the 
public  with  an  understanding  of  each 
association's  YBS  performance  as 
compared  to  the  YBS  demographics  in 
its  territory.  The  agency  believes  the 
reporting  requirements  will  provide  a 
sound  understanding  of  each  direct 
lender  association's  YBS  performance. 

In  addition  to  the  enhanced  YBS 
reporting  requirements  for  the  System, 
the  agency  will  also  complete  a  rating 
for  each  direct  lender  association's 
overall  YBS  program.  The  YBS  program 
performance  rating  will  be  based  on  a 
review  of  the  direct  lender  association's 
YBS  program  components,  as  discussed 
in  the  proposed  rule.  The  examination 
of  an  association's  YBS  program  will  be 
the  result  of  an  enhanced  examination 
assessment  and  will  normally  be 
completed  during  regular  safety  and 
soundness  examination  activities.  The 


FCA's  rating  will  identify  the 
association's  YBS  program  performance 
as  either  "Pass"  or  "Fail."  The  FCA 
Board  will  publicly  disclose  the  results 
of  the  System's  YBS  compliance. 

Finally,  many  commenters  noted 
problems  with  measuring  the  System's 
YBS  performance  based  on  the  YBS 
demographic  data  available  to  the 
System,  including  the  limited 
applicability  and  acciu-acy  of  the  data. 
Many  commenters  also  noted  the 
prohibitive  costs  associated  with 
conducting  independent  YBS 
demographic  studies.  Other  commenters 
noted  that  a  conflict  of  interest  exists  if 
System  institutions  are  allowed  to 
conduct  their  own  demographic  studies. 
Still  other  commenters  suggested  that 
System  institutions  hire  independent 
researchers  to  study  the  YBS 
demographics  of  their  lending 
territories. 

One  of  the  minimum  components  for 
YBS  programs  set  forth  in  the  proposed 
rule  requires  that  each  direct  lender 
association  develop  quantitative  targets 
based  on  the  YBS  demographic  data  in 
its  territory.  The  agency  recognizes  that 
YBS  demographic  data  available  to  the 
System  has  limitations.  The  agency  also 
recognizes  that  it  could  be  costly  and 
burdensome  for  System  associations  to 
conduct  their  own  studies,  or  hire  an 
independent  soiu-ce  to  complete  such 
studies,  when  reasonably  reliable 
census  data  exists.  In  recognition  of 
these  limitations,  the  proposed  rule 
permits  direct  lender  associations  to  use 
existing  YBS  demographic  data  to 
establish  quantitative  targets  for  their 
YBS  lending  as  long  as  they  can  support 
that  such  data  is  reasonably  reliable.  In 
addition  to  demographic  data  reliability, 
it  is  just  as  important  for  direct  lender 
associations  to  ensure  that  their 
quantitative  targets  reasonably  reflect 
the  YBS  demographics  in  their  territory 
and  to  be  able  to  explain  any 
inconsistencies  between  the  YBS 
demographics  in  their  territory  and  their 
association's  YBS  data.  For  example,  if 
the  demographic  is  based  on  the  number 
of  potential  YBS  borrowers  in  the 
territory  and  an  association's 
quantitative  target  is  based  on  some 
variation  of  loans,  an  association  must 
disclose  this  difference  when  reporting 
its  YBS  data. 

E.  Reporting  and  Disclosure  of  YBS 
Performance 

A  significant  group  of  commenters 
stated  that  current  reporting  and 
disclosure  requirements  are  adequate 
with  no.  additional  chcmges  needed. 
Many  of  these  commenters  pointed  out 
that  information  on  the  System's  YBS 
performance  is  already  available  to  the 


public  through  the  FCA's  annual  report. 
Many  of  these  commenters  also  believe 
that  FCA  lacks  authority  to  require  more 
reporting  and  disclosure  than  what  is 
already  set  forth  in  section  4.19  of  the 
Act.'"  Many  of  these  commenters  also" 
noted  that  YBS  disclosure  by  individual 
direct  lender  associations  would  be 
misleading  to  the  public  because  of 
territorial  differences.  Several 
commenters  argued  that  additional 
reporting  would  only  serve  to  increase 
costs  that  would  be  passed  on  to  the 
borrower  with  no  positive  effect  on  YBS 
lending.  Finally,  several  commenters 
expressed  concern  over  the  possibility 
of  publicly  disclosing  individual 
examination  reports  on  YBS 
performance. 

Another  group  of  commenters  noted 
that  increased  YBS  reporting  and 
disclosure  would  be  beneficial.  These 
commenters  articulated  that  increased 
reporting  and  disclosure  would  apply 
pressure  on  System  institutions  to 
enhance  their  YBS  lending.  Specifically, 
many  of  these  commenters  suggested 
that  YBS  reporting  be  included  in  the 
System's  annual  reports  to  shareholders. 
Other  commenters  noted  that  the 
System's  status  as  a  GSE  compels  more 
repotting  and  public  disclosure  of  the 
System's  YBS  performance.  These  same 
commenters  suggested  that  YBS 
examination  results  be  published  in 
each  direct  lender  association's  annual 
reports. 

The  agency  believes  enhanced  YBS 
reporting  and  disclosure  would  be 
beneficial  to  the  public  and  the  System. 
Additional  reporting  and  disclosure 
would  help  the  System  focus  on  its  YBS 
performance  to  better  fulfill  its  YBS 
mission.  In  turn,  additional  YBS 
reporting  and  disclosure  will  give  the 
public  a  better  understanding  of  the 
System's  YBS  performance.  The  agency 
has  authority  to  require,  in  its  oversight 
and  regulatory  role,  the  reporting  and 
disclosure  we  believe  necessary  for  the 
System's  fulfillment  of  its  YBS  mission. 
Further,  we  do  not  believe  the  enhanced 
reporting  requirements  in  the  proposed 
rule  add  significant  burdens  or  costs  to 
System  banks  or  direct  lender 
associations. 

The  proposed  rule  requires  each 
direct  lender  association  to  report,  in  its  " 


•"Section  4.19(b)  of  the  .\ct  sets  forth  YBS 
reporting  requirements  for  Farm  Credit  System 
hanks  and  associations.  Specifically,  section  4.19(b) 
provides:  The  Farm  Credit  Ba.nk  for' each  district 
shall  annually  obtain  from  asso<:iations  under  its 
supervision  reports  of  activities  under  programs 
developed  pursuant  to  subsection  (a)  of  this  section 
.nnd  progress  toward  program  olijectives.  On  the 
basis  of  such  reports,  the  bank  shall  provide  to  the 
FC^A  an  annual  report  sumniari7ing  the  operations 
and  achievements  in  its  district  under  such 
programs. 
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annual  report  to  shareholders,  on  each 
component  of  its  YBS  program.  As 
many  commenters  recommended,  the 
proposed  rule  also  requires  both  System 
banks  and  direct  lender  associations  to 
include  YBS  performance  results  in 
their  annual  reports  to  shareholders. 
The  proposed  rule  also  requires  System 
'banks  to  include,  in  their  annual  reports 
to  investors,  consolidated,  quantitative 
YBS  performance  results  for  their 
afniiated  direct  lender  associations. 

Finally,  some  commentCTs  expressed 
concern  over  disclosing  individual 
examination  reports  on  YBS 
performance.  We  believe  it  is  not 
necessary  to  disclose  confidential 
examination  report  information.  We 
believe  the  additional  transparency 
provided  by  the  enhanced  reporting  and 
disclosure  requirements  in  the  proposed 
rule  will  give  the  public  a  sound 
uiiderstanding  of  the  System's  YBS 
performance  results  and  will  therefore  . 
preclude  the  need  for  disclosing  FCA 
examination  reports  on  System  YBS 
performance. 

F.  YBS  Data  Collection  Issues 

In  response  to  whether  the  agency 
should  count  the  number  of  YBS 
borrowers  ot  loans,  many  commenters 
expressed  a  preference  for  counting 
loans  while  others  expressed  a 
preference  for  counting  borrowers. 
Many  other  commenters  said  the  issue 
of  consistency  in  data  collection  was  a 
key  issue  rather  than  whether  the 
agency  counts  YBS  loans  or  borrowers. 
Other  commenters  stated  the  System 
should  not  be  allowed  to  inflate  its  YBS 
numbers  by  allowing  th    same  loan  to 
be  counted  separately  in  each  applicable 
YBS  category. 

In  1998,  ihe  agency  announced  it 
would  collect  YBS  data  from  the  System 
based  on  the  number  of  loans  that 
benefit  "young,"  "beginning,"  or 
"small"  farmers  and  ranchers  rather 
than  the  number  of  borrowers.  This 
change  was  consistent  with  the  new 
definitions  the  agency  developed  in 
1998,  which  captured  more  complete 
information  on  loans  to  partners  and 
family  members  and  thus  made  it  more 
difficult  to  track  borrowers.  The  agency 
believes,  along  with  many  of  the 
commenters,  that  the  key  issue  in  YBS 
data  collection  is  consistency.  We 
believe  the  reasons  for  changing  our 
data  collection  procedures  from 
borrowers  to  loans  in  1998  are  still 
valid,  making  it  unnecessary  to  change 
our  approach  once  again. 

In  1998,  the  agency  also  changed  how 
the  System  should  categorize  loans  to 
YBS  borrowers.  The  agency  previously 
required  reporting  a  YBS  borrower  in 
one  of  four  mutually  exclusive 


categories:  Young  borrowers;  beginning' 
borrowers;  imall  borrowers;  and 
borrowers  tfcat  met  at  least  two  of  the 
definitions.trhe  agency  now  requires 
System  banks  and  direct  lender 
associations^ to  report  a  loan  in  each 
applicable  TBS  category.  If  a  loan  is 
made  to  a  bi  )rrower  who  is  young, 
beginning,  jnd  small,  it  is  reported  in 
each  categoi  y.  This  practice  is 
consistent  v  ith  other  GSE  mission- 
related  repc  rting,  such  as  Fannie  Mae 
and  Freddia  Mac  reports  on  their  annual 
housing  goals." 

In  the  age  icy's  annual  Performance 
and  Accoun  lability  Report,  the 
information  on  the  System's  YBS 
lending  exp  icitly  states  that  YBS 
categories  a  e  not  mutually  exclusive 
and  therefoi  e  each  category  cannot  be 
added  toget  ler  for  a  total  number  of 
System  YBS  loans.  We  believe  that  this 
method  of  c  itegorizing  and  counting  the 
System's  YI  S  loans  provides  the  most 
accurate  an<  complete  picture  of  how 
the  System  nstitutions  are  fulfilling 
their  YBS  m  ission.  We  also  believe  that 
this  method  is  consistent  with  the  intent 
of  Congress  to  report  on  the  System's 
service  to  ea  ch  category  of  YBS  farmers 
and  rancher  >. 

G.  Definitioi  is 

Many  of  t  le  commenters  expressed 
concerns  ab  )ut  the  current  agency 
definitions   or  "young,"  "beginning," 
and  "small"  farmers  and  ranchers. 
Several  com  menters  recommended 
tightening  tl  le  parameters  on  YBS 
definitions.  These  commenters 
suggested  th  at  FCA  reduce  the 
"beginning'  farmer  definition  from  the 
current  10  y  3ars  to  5  years. 

Current  aj  ency  definitions  for 
"young,"  "h  3ginning,"  and  "small" 
farmers  and  ranchers  are  set  forth  in 
1998  FCA  gi  iidance.'2  The  guidance 
defines  "yoi  ng"  as  a  farmer,  rancher,  or 
producer  or  harvester  of  aquatic 
products  wl  Q  is  age  35  or  younger  as  of 
the  loan  trai  saction  date.  The  current 
guidance  is  i  change  from  the  previous 
definition  o  "less  them  35  years  old." 
The  current  definition  remains  similar 
to  the  Unite  1  States  Department  of 
Agriculture*  >  National  Agricultural 
Statistics  Se  'vice  Census  of  Agriculture 
(USDA  Cens  us  of  Agriculture),  which 
defines  a  "y  Jung"  farmer  as  being  less 
than  35  yeai  s  old. 

The  currei  it  guidance  defines 
"beginning"  as  a  farmer,  rancher,  or 
producer  or  harvester  of  aquatic 
products  wl  o  has  10  years  or  less 


farming  or  ranching  experience  as  of  the 
loan  transaction  date.  Before  1998,  the 
definition  of  beginning  had  been  a 
"farmer,  rancher  and  producer  or 
harvester  of  aquatic  products  means  one 
who  is  in  the  process  of  establishing  an 
agricultural  operation  and  who  has  not 
assumed  the  full  control  and  risk  of 
such  an  operation  for  longer  than  5 
years."  The  current  definition  of  "10 
years  or  less"  is  consistent  with  section 
343  of  the  Consolidated  Farm  and  Rural 
Development  Act,  as  amended,  which 
defines,  in  part,  a  "qualified  beginning 
farmer  or  rancher"  as  an  applicant  "who 
has  not  operated  a  farm  or  ranch,  or  who 
has  operated  a  farm  or  ranch  for  not 
more  than  1 0  years. ' '  ^  -^ 

Several  commenters  also 
recommended  that  FCA  reduce  the 
small  farmer  definition  from  $250,000 
in  gross  annual  sales  to  something  less, 
such  as  $100,000  in  gross  annual  sales. 
The  guidance  defines  "small"  as  a 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products  who 
normally  generates  less  than  $250,000 
in  annual  gross  sales  of  agricultural  or 
aquatic  products.  Before  1998,  the 
definition  of  small  was  one  who  has 
"sustained  gross  sales  from  agricultural 
or  aquatic  production  and  a  net  worth 
as  prescribed  by  the  FCA."  The  agency's 
current  definition  of  "small"  is 
significantly  more  conservative  than  the 
definitions  used  by  other  Federal 
financial  regulatory  agencies  for 
Community  Reinvestment  Act  i" 
reporting  of  small  farmer  loans.  The 
Small  Business  Administration 
considers  most  agricultural  production 
enterprises  as  "small"  if  their  annual 
receipts  do  not  exceed  $750,000.''' 
Commercial  banks  and  savings 
associations  use  thresholds  of 
$1,000,000  for  annual  sales  and  a  loan 
size  of  less  than  $500,000  ior  small 
loans.  1''  The  National  Commission  on 
Small  Farms  '^  (Commission) 
recommended  that  the  United  States 
Department  of  Agriculture  (USDA)  focus 
its  programs  on  farm  operations  that 
generate  less  than  $250,000  in  annual 
gross  agricultural  sales.  The 
Commission  believed  such  a  level  of 
income  represents  small  farm  operators 
and,  after  expenses,  is  equivalent  to  the 
net  disposable  income  that  the  average 
non-farm  family  receives.  As  these 
va.  ious  definitions  indicate,  there  is  no 


' '  The  annual  housing  goals  are  establisued  and 
supervised  by  tl  lu  Department  of  Housing  and 
I'rban  Developi  lent.  Fannie  Mae"s  and  Freddie 
.Mac's  mission  l  igulator. 

'2  See  supra  qote  4. 


''7U.S.C.  1991. 

'"See.  for  example.  12  CFR  25.42(h)(l)(iv). 

'■''.See  section  3(a)(1)  of  the  Small  Business  Act. 
Pub.  L.  85-536.  as  amended. 

'"Depository-  lenders  report  on  loans  to  small 
farm  operators  as  part  of  their  compliance  with  the 
Community  Reinvestment  Act. 

"  l.'SDA.  A  Report  to  the  USDA  National 
Comi  ission  on  Small  Farms,  January  1998. 
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uniform  description  of  a  small  farm.  The 
agency  adopted  the  most  conservative  of 
these  thresholds.  $250,000  in  annual 
gross  agricultural  sales. 

Several  commenters  recommended 
that  FCA  exclude  loans  that  are  $5,000 
or  less  from  any  YBS  reporting.  The 
agency's  current  definitions  for  YB€ 
farmers  and  ranchers  include  all  loans, 
even  those  that  fall  under  a  de  minimis 
loan  amount,  such  as  $5,000.  We  do  not 
believe  a  de  minimis  exclusion  would 
provide  an  accurate  and  complete 
picture  of  the  System's  YBS  lending. 

One  commenter  recommended 
making  "small"  the  umbrella  categorj' 
for  "young"  and  "beginning"  farmers 
and  ranchers.  This  commenter  also 
recommended  creating  a  category  for 
"small"  loans  to  farmers  and  ranchers 
who  are  not  "young"  or  "beginning." 
Section  4.19  of  the  Act  requires  that  the 
System  have  programs  for  "young,  " 
"beginning,"  and  "small"  farmers  and 
ranchers.  The  agency  has  interpreted 
this  statutory  provision  as  requiring 
System  policies,  programs,  and 
reporting  to  be  based  on  these  three 
distinct  YBS  categories.  The  agency 
believes  that  changing  these  categories 
by  making  any  one  of  them  the  umbrella 
for  lather  categories,  as  suggested  by  the 
commenter,  would  be  inconsistent  with 
Congressional  intent.  Moreover,  the 
agency's  current  "small"  category 
already  captures  small  farmers  and 
ranchers  who  are  not  "young"  and 
"beginning."  Therefore,  to  rearrange  the 
categories,  as  suggested  by  the 
commenter,  would  be  unnecessarily 
burdensome  and  not  more  useful. 

One  commenter  noted  the 
inconsistency  between  the  FCA  and  the 
USDA  definitions  for  certain  categories 
of  YBS  borrowers.  The  agency  has 
considered  a  variety  of  data,  including 
USDA  benchmarks,  in  developing  what 
it  believes  to  be  YBS  definitions  most 
appropriate  for  the  System's  mission. 

A  few  commenters  noted  that  a 
borrower  should  have  a  "material  stake" 
in  the  agricultural  operation  before  he  or 
she  can  be  counted  in  one  of  the  YBS 
categories.  The  current  definitions  for 
young  and  beginning  farmers  and 
ranchers  apply  to  individuals  who 
benefit  from  System  loans.  Loans  to  sole 
proprietors  and  partners  qualify  for 
reporting  purposes  if  a  young  or 
beginning  borrower  is  obligated  on  the 
loan.  Loans  to  a  closely  held  legal  entity 
qualify  for  reporting  purposes  if  a  young 
or  beginning  borrower  has  an  ownership 
interest  in  the  entity.  The  current 
definitions  do  not  require  that  a  young 
or  beginning  borrower  have  a  material 
stake  in  the  agricultural  operation.  We 
believe  a  material  stake  requirement  is 
inconsistent  with  the  purpose  of  YBS 


lending,  which  is  to  provide  credit  and 
services  to  those  borrowers  who  are  just 
getting  started  in  agriculture  and  often 
have  a  low  equity  position,  thereby 
precluding  their  ability  to  have  a 
"material  stake"  in  an  agricultural 
operation. 

Finally,  one  commenter  noted  that 
System  institutions  do  not  consistently 
apply  YBS  definitions.  The  agency's 
1998  guidance  for  YBS  reporting 
provided  a  phase-in  period  for  the  new 
definitions,  which  required  compliance 
by  January  2001.  During  this  transition 
period.  System  institutions  may  have 
adopted  different  implementation  dates 
for  their  reporting  changes.  The  agency 
annually  reviews  and  provides 
instructions  to  each  System  direct 
lender  association  for  its  YBS  reporting 
to  ensure  that  it  is  both  accurate  and 
complete.  In  addition.  FCA  examiners 
evaluate  and  test  the  direct  lender 
associations'  internal  controls  to  verify 
whether  the  designation  of  YBS  farmers 
and  ranchers  is  correct,  the  accuracy  of 
the  direct  lender  associations'  databases, 
and  the  quality  of  reporting  to 
association  boards  and  FCA. 

In  summary,  the  agency  believes  the 
current  YBS  definitions  reflect  the 
changes  in  agriculture  occurring  over 
the  years  and  provide  the  most  accurate 
picture  of  the  System's  service  to  YBS 
farmers  and  ranchers.  The  definitions 
for  YBS  categories  are  not  included  in 
the  proposed  rule,  but  continue  to 
remain  in  agency  guidance  set  forth  in 
an  agency  bookletter  (1998  BL-040). 

H.  Other  Authorities  To  Enhance  YBS 
Lending 

A  significant  number  of  commenters 
offered  suggestions  on  ways  to  improve 
credit  and  services  to  YBS  farmers  and 
ranchers  in  lieu  of  issuing  a  revised  YBS 
regulation.  These  suggestions  included: 

1 .  Reviving  the  national  charter  issue 
to  eliminate  territorial  restrictions  and 
thereby  improve  competition, 
availability,  and  access  to  credit  to  YBS 
farmers  and  ranchers; 

2.  Removing  the  existing  scope  of 
lending  restrictions  limiting  lending  to 
less  than  full-time  farmers  so  that  part- 
time  farmers  have  more  access  to  credit: 

3.  Removing  restrictions  on  rural 
home  loan  lending; 

4.  Authorizing  System  institutions  to 
mcike  investments  in  rural  America; 

5.  Expanding  the  System's  lending 
authority  to  include  lending  to 
businesses  located  in  rural  areas;  and 

6.  Enhancing  the  System's  lending  to 
other  financing  institutions.  One 
commenter  opposed  any  initiatives  that 
would  expand  the  System's  lending 
authorities. 


The  proposed  rule  focuses  only  on 
System  YBS  policies  and  programs.  The 
agency's  regulatory'  performance  plan 
(which  is  available  on  the  agency's  Web 
site)  includes  many  of  the  topics  raised 
by  the  commenters.  As  the  regulatory 
performance  plan  indicates,  many  of 
these  topics  may  be  addressed  in 
separate  agency  rulemakings. 

IV.  Regulatory  Approach 

As  discussed  above,  the  agency 
received  contrasting  comments  on 
whether  further  guidance  is  necessary  to 
strengthen  the  System's  mission  to 
provide  sound  and  constructive  credit 
and  services  to  YBS  farmers  and 
ranchers.  After  reviewing  the  comment 
letters  and  public  testimony,  the  agency 
is  proposing  a  regulation  that  balances 
the  needs  for  additional  direction  while 
allowing  System  direct  lender 
associations  the  flexibility  to  design 
YBS  programs  unique  to  the  needs  of ' 
their  territories  and  within  their  risk- 
bearing  capacities. 

The  proposed  rule  outlines  the 
minimum  components  that  must  be  a 
part  of  each  direct  lender  association's 
YBS  program.  Thus,  it  is  responsive  to 
the  GAO  report  recommendation  for  a 
regulation  that  "outlines  specific 
activities  and  standards  that  constitute 
an  acceptable  program  to  implement  the 
YBS  statutory'  requirement." 

GAO  also  recommended  publicly 
disclosing  the  results  of  the 
examinations  for  YBS  compliance  for 
individual  System  associations.  The 
Federal  financial  regulatory  agencies, 
including  the  FCA,  have  a  longstanding 
policy  of  keeping  examination  results 
confidential  to  everyone  other  than  the 
board  of  directors  of  the  affected 
institution.'"  The  purposes  of  this 
policy  are  to  protect  financial 
institutions  by  withholding  reports  that 
contain  candid  evaluations  of  their 
stability  and  to  promote  cooperation^ 
and  communication  between  the 
institution  and  examiners. 

We  believe  the  proposed  rule  meets 
the  intent  of  the  GAO  recommendation 
for  improved  public  disclosure  of  the 
Systems  YBS  performance  results.  The 
agency  will  assign  a  rating  for  each 
direct  lender  association's  overall  YBS 
program.  The  rating  will  identify  the 
association's  YBS  program  performance 
as  either  "Pass"  or  "Fail."  The  FCA 
Board  will  publicly  disclose  the  results 


'"An  exemption  undi>r  the  Freedom  of 
Information  .Act  permits  the  agency  to  ivithhohl 
from  the  public  any  agency  record  "contained  in  or 
related  to  examination,  operating,  or  condition 
reports  prepared  by.  on  behalf  of.  or  for  the  use  of 
an  agency  responsible  for  the  regiilation-or 
super\'ision  of  financiat  institutions."  See  5  I'.S.C. 
552(b)(8). 


of  the  System's  YBS  compliance.  The 
proposed  rule  also  requires  System 
banks  and  direct  lender  associations  to 
discuss  their  YBS  programs  and  results 
in  their  annual  reports  to  shareholders 
and  investors.  We  believe  these 
reporting  and  disclosure  requirements 
will  create  more  meaningful  and 
transparent  disclosiire  of  the  System's 
YBS  program  results  than  would  the 
reporting  of  YBS  examination  results. 
Moreover,  we  believe  such  reporting 
and  disclosure  requirements  will 
provide  an  added  incentive  to  System 
banks  and  direct  tender  associations  to 
focus  on  and  enhance  their  YBS  policies 
and  programs. 

Finally,  the  GAO  recommended  more 
consistent  and  complete  YBS 
examination  procedures.  In  response  to 
this  recommendation,  FCA  has  made 
nimierous  changes  to  improve  the  YBS 
examination  process.  Such  changes 
included  implementing  additional     ? 
controls  to  provide  assurance  that 
examiners  are  fully  completing  the 
comprehensive  YBS  examination 
procedures.  Before  the  GAO  review, 
examiners  had  been  completing  YBS 
examination  procedures  using  a  "risk- 
based"  approach,  focusing  attention  on 
those  areas  deemed  to  be  significant  to 
that  particular  institution.  Shortly  after 
receiving  the  GAO  report,  the  "risk- 
based"  approach  was  discontinued  and 
comprehensive  scope  examinations 
became  mandatory  in  all  association 
examinations,  with  full  documentation 
of  work  performed  and  conclusions 
drawn.  Senior  examiners  are  now 
required  to  provide  close  supervision  of 
the  YBS  examination  program,  and 
quality  assurance  examiners  review  the 
work  completed  and  certify  that  the 
examiners  followed  all  applicable 
guidance.  After  reviewing  the  agency's 
progress  in  this  area,  the  GAD 
concluded  that  our  corrective  action 
plan  satisfies  the  recommendation 
contained  in  the  report  regarding  YBS 
examination  activities. 

The  agency  proposes  to  revise  its  YBS 
regulation  by  removing  the  current  rule 
in  its  entirety  and  replacing  it  with  the 
proposed  rule  discussed  below. 

V.  Section-by-Section  Analysis 

Section  614.4163lal — Definitions 

We  have  added  a  definition  section  to 
clarify  that  the  term  "credit"  includes 
all  loans  and  interests  in  participations 
made  by  System  banks  and  direct  lender 
associations  operating  under  title  1  or  II 
of  the  Act.  This  section  also  clarifies 
that  the  term  "services"  as  used  in 
section  4.19(a)  of  the  Act  includes  all 
leases  made  under  title  I  or  II  authorities 
and  all  related  services  made  by  System 


banks  and  cmrect  lender  associations 
operating  ui  ider  title  I  or  II  of  the  Act. 

Section  614^165(b)—Farm  Credit  Bank 
Policies 

This  sectibn  i 


cf 


requi  re 


provisions 
which 

1 .  Direct 
YBS  prograi^ 
funding'^ 

2.  Direct 
coordinate 


institutions 
Govemmenljal 
credit  in  ex 
to  YBS  farmfers 

3.  Direct 
annually  on 
performanci 
and 

4.  Farm  Cjedit 
to  the  FCA 


implements  certain 
section  4.19  of  the  Act, 
each: 
I  mder  association  to  adopt  a 
under  the  polices  of  its 
m  Credit  bank  board; 
lender  association  to 
\  dth  other  System 
n  its  territory,  and  other 
and  private  sources  of 
tending  credit  and  services 

and  ranchers; 
lender  association  to  report 
its  YBS  programs  and 
results  to  its  funding  bank; 
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lender  assoc  iations  establish  YBS 
programs  th  it  fulfill  the  provisions  of 
section  4.19  of  the  Act. 
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upervising"  Farm  Credit  bank.  \vn 
iding"  bank,  which  we  beheve 
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quantitative  targets  and  qualitative  goals 
to  be  incorporated  into  its  operational 
and  strategic  business  plan.  Although 
the  proposed  regulation  provides 
several  suggestions  on  how  to  establish 
quantitative  targets,  these  are 
suggestions  only  and  are  not  mandatory. 
Each  direct  lender  association  has  the 
flexibility  to  establish  quantitative 
targets  that  best  fit  the  needs  of  its 
territory.  These  targets  must  be 
established  for  each  category  of  YBS 
borrowers.  We  note  that  no  matter  how 
direct  lender  associatiors  establish  their 
quantitative  targets,  the  agency  will 
continue  to  require  annual  YBS  reports 
on  loan  volume  and  numbers. 

The  proposed  rule  requires  that 
quantitative  targets  reasonably  relate  to 
the  demographic  data  in  each  direct 
lender  association's  territory.  We 
realize,  based  on  the  comments 
received,  that  the  demographic  data 
available  to  the  System  is  not  a  perfect 
representation  of  the  potential  pool  of 
eligible  YBS  borrowers  in  each  direct 
lender  association's  territory.  However, 
demographic  data  available  from  the 
Census  of  Agriculture,  for  example,  is 
suitable  as  long  as  the  direct  lender 
association  makes  a  reasonable  effort  to 
determine  the  reliability  of  the  data. 
Moreover,  quantitative  targets  must 
reasonably  reflect  the  YBS 
demographics  in  each  direct  lender 
association's  territory 

The  quantitative  targets  and 
qualitative  goals  outlined  in  the 
proposed  rule  are  similar  to  current  FCA 
policy  and  reporting  requirements  for 
System  YBS  programs.  "Therefore,  we  do 
not  believe  these  components  impose 
significant  new  burdens  for  System 
direct  lender  associations. 

The  fourth  component  of  this  section 
requires  each  direct  lender  association 
to  have  methods  to  ensure  that  it 
conducts  its  YBS  program  in  a  safe  and 
sound  manner  and  within  its  risk- 
bearing  capacity,  h  is  possible  that  YBS 
farmers  and  ranchers  pose  a  higher 
credit  risk  than  other  System  borrowers. 
However,  through  tlie  use  of  loan 
participations,  capital  pooling, 
guarantors  such  as  the  Farm  Service 
Agency  and  state  organizations  that 
address  specific  YBS  lending  needs,  a 
direct  lender  association  can  better 
manage  its  risk  and  increase 
opportunities  for  its  YBS  borrowers.  The 
use  of  credit  enhancements  is  one 
method  to  manage  risk  while  providing 
more  opportunities. 

Section  614.4165(d)— YBS  Advisory 
Committee 

Under  this  section,  each  direct  lender 
association  may  establish  and  maintain 
an  advisory  committee  comprised  of 
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young,  beginning,  and  small  farmers 
and  ranchers.  We  believe  a  YBS 
advisory  committee  could  help  each 
association  determine  the  credit  and 
services  needs  of  YBS  farmers  and 
ranchers  in  the  association's  territory. 
Similarly,  this  committee  could  serve  as 
the  association's  conduit  to  the  YBS 
community  and  other  agricultural 
interest  groups  and  lending  sources 
serving  the  needs  of  YBS  farmers  and 
ranchers.  For  example,  an  advisory 
committee  could  reach  out  to  the  YBS 
community  to  inform  such  potential 
borrowers  of  the  association's  credit  and 
services  .programs  designed  to  serve 
YBS  farmers  and  ranchers.  For  these 
reasons,  we  believe  this  committee  will 
be  extremely  helpful  to  System 
associations. 

Section  614.4165(e)— Review  and 
Approval  of  YBS  Programs 

This  section  implements  section 
4.19(a)  of  the  Act,  which  requires  each 
YBS  program  to  be  subject  to  review  and 
approval  by  the  funding  bank.  We 
recognize  that  because  System 
associations  are  now  all  direct  lenders, 
their  relationship  with  their  funding 
banks  has  significantly  changed  since 
1980,  when  section  4.19  was  added  to 
the  Act.  Direct  lender  associations  have 
been  increasingly  more  responsible  for 
their  own  programs  and  operations. 
Accordingly,  we  have  limited  each 
funding  bank's  review  and  approval  of 
YBS  programs  to  whether  or  not  the 
YBS  programs  are  complete  and  include 
the  necessary  components  required  in 
the  proposed  rule. 

Section  614.4165(f)— YBS  Program  and 
the  Operational  and  Strategic  Business 
Plan 

This  paragraph  requires  direct  lender 
associations  to  include  their  YBS 
quantitative  targets  and  qualitative  goals 
in  their  operational  and  strategic 
business  plan.  The  annual  targets  and 
goals  will  establish  the  steps  by  which 
the  association  hopes  to  reach  its  longer- 
term  YBS  program  objectives  as 
identified  in  its  operational  and 
strategic  business  plan. 

Section  614.4165(g)— YBS  Program 
Internal  Controls 

Proper  oversight  and  control  of  a  YBS 
program  will  help  ensure  that  the 
program  is  managed  effectively  and  will 
contribute  to  its  overall  success. 
Therefoce,  we  believe  comprehensive 
and  detailed  internal  controls  are  a 
critical  component  of  a  YBS  program. 
These  internal  controls  include 
establishing  clear  lines  of  responsibility 
for  YBS  program  implementation,  YBS 
performance  results,  and  YBS  quarterly 


reporting.  Regular  and  reliable  reporting 
to  the  board  of  directors  helps  the 
association  to  assess  the  strengths  and 
weaknesses  of  its  YBS  program.  The 
quarterly  reporting  requirement  in  the 
proposed  rule  will  provide  the  board  of 
directors  an  opportunity  to  assess  its 
YBS  program  and  consider  any 
necessary  changes  or  adjustments  to  its 
program  components. 

Section  620.5(n) — Contents  of  the 
Annual  Report  to  Shareholders 

A  significant  number  of  commenters 
noted  how  successfully  the  System  is 
fulfilling  its  YBS  mission.  However, 
many  commenters  also  noted  that  the 
System  could  do  a  better  job  of  sharing 
its  YBS  mission  accomplishments  with 
the  public.  Therefore,  the  proposed  rule 
includes  a  requirement  for  each  direct 
lender  association  and  Farm  Credit  bank 
to  report  on  its  YBS  mission 
accomplishments  in  its  annual  report  to 
shareholders.  The  reporting  information 
required  in  the  proposed  rule  is  not 
significantly  different  them  the 
information  solicited  by  the  agency  each 
year  from  each  direct  lender  association 
through  its  funding  bank.  Therefore,  the 
agency  believes  this  reporting 
requirement  will  not  be  significantly 
burdensome  or  costly  to  the  System. 

Reporting  requirements  for  the  direct 
lender  associations  are  more  detailed 
than  the  Farm  Credit  bank  disclosure 
requirements.  Each  direct  lender 
association  must  provide  a  description 
of  its  YBS  program,  including  a  status 
report  on  each  program  component  as 
set  forth  in  §  614.4165(c),  and  the 
definitions  of  "young,"  "beginning," 
and  "small"  farmers  and  ranchers.  Each 
direct  lender  association  must  also 
describe  the  YBS  demographics  in  its 
territory  and  the  source  of  its 
demographic  data  as  well  as  any    «> 
differences  between  this  data  and  the 
association's  YBS  data.  For  example,  if 
an  association  uses  the  USDA  Census  of 
Agriculture  to  report  on  the 
demographics  of  its  territory,  it  must 
cite  this  source.  Furthermore,  if  there 
are  differences  between  the 
demographic  data  and  the  YBS  data 
being  collected  by  the  association,  the 
differences  must  be  explained  in  the 
report.  For  instance,  the  USDA  Census 
of  Agriculture  reports  on  number  of 
farmers  and  ranchers,  whereas  System 
associations  report  on  the  number  of 
loans. 

In  addition,  each  association  must 
discuss  any  other  information  necessary 
for  a  comprehensive  understanding  of 
the  association's  YBS  program  and  its 
results.  For  example,  the  association 
may  need  to  describe  the  choice  of 
services  that  it  offers  to  its  YBS  farmers 


and  ranchers.  The  association  may  also 
need  to  discuss  any  significant  changes 
in  quantitative  targets  or  qualitative 
goals  between  reporting  periods. 

Section  4.19(b)  of  Uie  Act  requires 
each  Farm  Credit  bank  to  summarize  the 
YBS  operations  and  achievements  for  all 
its  affiliated  direct  lender  associations 
and  report  such  information  to  the 
agency.  The  proposed  rule  requires  each 
Farm  Credit  bank  to  include  such 
information  in  its  annual  report  to 
shareholders.  Specifically,  the  proposed 
rule  requires  the  banks  to  include  in  its 
annual  report  to  shareholders  a 
summary  report  of  the  quantitative  YBS 
data  fi-om  its  affiliated  direct  lender 
associations.  The  annual  report  to 
shareholders  must  also  include  the 
definitions  of  "young,"  "beginning," 
and  "small"  farmers  and  ranchers.  We 
note  that  the  proposed  rule  requires 
each  Farm  Credit  bank  to  report  on 
quantitative  data  only.  However,  a 
narrative  report  ntay  be  necessary  for  an 
ample  understanding  of  the  YBS 
mission  results. 

We  believe  reporting  to  shareholders 
and  the  public  will  create  more 
transparent  disclosure  of  the  System's 
YBS  mission  accomplishment.  Such 
transparency  will  underscorethe 
importance  of  the  YBS  mission -to  the 
System,  not  only  in  its  role  as  a  provider 
of  soimd,  constructive,  and  dependable 
credit  to  all  of  American  agriculture,  but 
also  in  its  public  purpose  role  as  a  GSE. 

To  increase  the  transparency  of  the 
System's  YBS  disclosure,  we  would 
encourage  all  System  banks  and  direct 
lender  associations  to  provide  Web  site 
access  to  their  annual  reports  to 
shareholders.  We  note  that  much  of  the 
YBS  information  currently  reported  to 
the  agency  by  System  banks  and 
associations  is  available  on  our  Web 
site. 

Section  630.20 — Contents  of  the  Annual 
Report  to  Investors 

In  order  to  strive  for  more 
transparency  in  the  System's  fulfillment 
of  its  YBS  mission,  the  proposed  rule 
requires  Farm  Credit  banks  to  include, 
in  their  annual  report  to  investors,  a 
report  on  consolidated  YBS  lending  data 
of  their  affiliated  direct  lender 
associations.  The  annual  report  to 
investor*  must  also  include  the 
definitions  of  "young,"  "beginning," 
and  "small"  farmers  and  ranchers. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  €01 
et  seq.),  the  FCA  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
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banks  in  the  System,  considered 
together  with  its  affiliated  associations, 
has  assets  and  annual  income  in  excess 
of  the  amounts  that  would  qualify  them 
as  small  entities.  Therefore,  System 
institutions  are  not  "small  entities"  as 
defined  in  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 

12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

12  CFR  Part  629 

Accounting,  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  630 

Accounting,  Agriculture,  Banks, 
banking.  Organization  and  functions 
{Government  agencies).  Reporting  amd 
recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  stated  in  the  - 
preamble,  parts  614.  620,  and  630, 
chapter  VI,  title  12  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

PART  614^0AN  POUCIES  AND 
OPERATIONS 

1 .  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4012a.  4104a.  4104b. 
-4106,  and  4128;  sees.  1.3.  1.5.  1.6.  1.7.  1.9. 
1.10.  1.11.  2.0.  2.2.  2.3.  2.4.  2.10,  2.12.  2.13. 
2.15.  3.0.  3.1.  3.3.  3.7.  3.8,  3.10.  3.20,  3.28, 
4.12.  4.12A.  4.13.  4.13B.  4.14.  4  14A.  4.14C. 
4.14D.  4.14E,  4.18.  4.18A.  4.19,  4.25.  4.26. 
4.27.  4.28,  4.36.  4.37.  5.9.  5.10.  5.17.  7.0.  7.2. 
7.6,  7.8.  7.12.  7.13.  8.0.  8.5  of  the  Farm  Credit 
Act  (12  U.S.C.  2011,  2013,  2014,  2015.  2017. 
2018.  2019,  2071.  2073,  2074.  2075.  2091. 
2093.  2094.  2097.  2121.  2122.  2124,  2128. 
2129.  2131.  2141.  2149,  2183.  2184,  2199. 
2201,  2202,  2202a.  2202c:.  2202d.  2202e. 
2206.  220fia.  2207.  2211.  2212.  2213.  2214, 
2219a,  2219b,  2243.  2244.  2252.  2279a. 
2279a-2.  2279b.  2279c-l.  2279t,  2279f-l. 
2279aa,  2279aa-5):  ser.  413  ul  Pub.  L.  100- 
233.  101  Stat.  1.568.  1639. 

Subpart  D — General  Loan  Policies  for 
Banks  and  Associations 

2.  Section  614.4165  is  revised  to  read 
as  follows: 

f  614.4165    Young,  beginning,  and  small 
farmers  and  ranchers. 

(a)  Definitions. 

(1)  For  purposes  of  this  subpart,  the 
term"'credit"  includes: 

(i)  Loans  made  to  farmers  and 
ranchers  and  producers  or  harvesters  of 
aquatic  products  under  titles  I  or  II  of 
the  Act:  and 


(ii)  Intere 
farmers  and 
harvesters  oi 
titles  I  or  II 

(2)  For  p 
term  "servi 

(i)  Leases 
ranchers  an 
aquatic  pro 
the  Act;  an 

(ii)  Relate 
ranchers  an 


s  in  participations  made  to 
anchers  and  producers  or 
aquatic  products  under 
f  the  Act. 

poses  of  this  subpart,  the 
s"  includes: 

ade  to  farmers  and 
producers  or  harvesters  of 

cts  under  titles  I  or  II  of 


services  to  farmers  and 
producers  or  harvesters  of 

aquatic  proAicts  under  titles  I  or  II  of 

the  Act. 

(b)  Farm  C  redit  bank  policies.  Each 
Farm  Credit  Bemk  and  Agricultural 
Credit  Bank  must  adopt  written  policies 
that  direct: 

(1)  The  bo  u-d  of  each  affiliated  direct 
lender  assoc  ation  to  establish  a 
program  to  j  rovide  sound  and 
constructive  credit  and  services  to 
young,  beginning,  and  small  farmers 
and  rancheri  and  producers  or 
harvesters  o:  aquatic  products  (YBS 
farmers  and  ranchers  or  YBS).  The  terms 
"bona  fide  firmer  or  rancher,"  and 
"producer  oi  harvester  of  aquatic 
products"  at  b  defined  in  §  613.3000  of 
this  chapter. 

(2)  Each  a  filiated  direct  lender 
association  t  a  include  in  its  YBS  farmers 
and  rancher!  program  provisions 
ensuring  coc  rdination  with  other  Farm 
Credit  Syste  n  institutions  in  the 
territory  and  other  governmental  and 
private  sour  ;es  of  credit. 

(3)  Each  a  filiated  direct  lender 
association  ta  provide,  annually,  a 
complete  an  1  accurate  YBS  farmers  and 
ranchers  op«  rations  ^d  achievements 
report  to  its  unding  bank. 

(4)  The  ba  ik  to  provide  the  Farm 
Credit  Admi  listration  a  complete  and 
accurate  ann  ual  report  summarizing  the 
YBS  progran  i  operations  and 
achievemeni  s  of  its  affiliated  direct 
lender  assoc  ations. 

(c)  Direct ,  ender  association  YBS 
programs.  T  le  board  of  directors  of  each 
direct  lendei  association  must  establish 
a  program  to  provide  sound  and 
constructive  credit  and  services  to  YBS 
farmers  and  "anchers  in  its  territory. 
Such  a  progiam  must  include  the 
following  m  nimum  components: 

(1)  A  miss  on  statement  describing 
program  obj(  ctives  and  specific  means 
for  achievin]  such  objectives. 

(2)  Annua  quantitative  targets  for 
credit  to  YBJi  farmers  and  ranchers  that 
are  based  on  reasonably  reliable 
demographi(  data  and  that  reasonably 
reflect  the  Y  3S  demographics  in  the 
lending  terri  ory.  Such  targets  may 
include: 

(i)  Loan  vc  lume  and  loan  number 
goals  for  "yc  ung,"  "beginning,"  and 


"small"  farmers  and  ranchers  in  the 
territory; 

(ii)  Percentage  goals  representative  of 
the  demographics  for  "young," 
"beginning,"  and  "small"  farmers  and 
ranchers  in  the  territory; 

(iii)  Percentage  goals  for  loans  made 
to  new  borrowers  qualifying  as  "young," 
"beginning,"  and  "small"  farmers  and 
ranchers  in  the  territory; 

(iv)  Goals  for  capital  committed  to 
loans  made  to  "yoimg,"  "beginning," 
and  "small"  farmers  and  ranchers  in  the 
territory. 

(3)  Annual  qualitative  YBS  goals  that 
must  include  efforts  to: 

(i)  Offer  related  services,  either 
directly  or  in  coordination  with  others 
that  are  responsive  to  the  needs  of  the 
"young,"  "beginning,"  and  "small" 
farmers  and  ranchers  in  the  territory; 

(ii)  Take  full  advantage  of 
opportunities  for  coordinating  credit 
and  services  offered  among  other  Farm 
Credit  System  institutions  in  the 
territory  and  other  Governmental  and 
private  sources  of  credit  who  offer  credit 
and  services  to  those  who  qualify  as 
"young,"  "beginning,"  and  "small" 
farmers  and  ranchers; 

(iii)  Implement  effective  outreach 
programs  to  attract  YBS  farmers  and 
ranchers,  which  may  include 
advertising  campaigns,  and  educational, 
credit  and  services  programs  beneficial 
to  "young,"  "beginning,"  and  "small" 
farmers  and  ranchers  in  the  territory. 

(4)  Methods  to  ensure  that  credit  and 
services  offered  to  YBS  farmers  and 
ranchers  are  provided  in  a  safe  and 
sound  manner  and  within  a  direct 
lender  association's  risk-bearing 
capacity.  Such  methods  could  include 
customized  loan  underwriting 
standards,  loan  guarantee  programs,  fee 
waiver  programs,  or  other  credit 
enhancement  programs. 

(d)  YBS  Advisory  Committee.  The 
YBS  program  of  each  direct  lender 
association  may  include  an  advisory 
committee  comprised  of  "young," 
"beginning,"  and  "small"  farmers  and 
ranchers  to  provide  views  on  how  the 
credit  and  services  of  the  direct  lender 
association  could  best  serve  YBS 
farmers  and  ranchers. 

(e)  Review  and  approval  of  YBS 
programs.  The  YBS  program  of  each 
direct  lender  association  is  subject  to 
the  review  and  approval  of  its  Ainding 
bank.  However,  the  funding  bank's 
review  and  approval  is  limited  to  a 
determination  that  the  YBS  program 
contains  all  required  components  as  set 
forth  in  paragraph  (c)  of  this  section. 
Any  conclusion  by  the  bank  that  a  YBS 
program  is  incomplete  must  be 
communicated  to  the  direct  lender 
association  in  writing. 
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(f)  YBS  program  and  the  operational 
and  strategic  business  plan.  Targets  and 
goals  outlined  in  paragraphs  {c)(2)  and 
(c)(3)  of  this  section  must  be  included 
in  each  direct  lender  association's 
operational  and  strategic  business  plan 
for  at  least  the  succeeding  3  years  (as  set 
forth  in  §  618.8440  of  this  chapter). 

(g)  YBS  program  internal  controls. 
Each  direct  lender  association  must 
have  internal  controls  that  establish 
clear  lines  of  responsibility  for  YBS 
program  implementation,  YBS 
performance  results,  and  YBS  quarterly 
reporting  to  the  association's  board  of 
directors. 

PART  62&-DISCLOSURE  TO 
SHAREHOLDERS 

3.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act  {12  U.S.C.  2252,  2254, 
2279aa-ll);  sec.  424  of  Pub.  L.  100-233,  101 
Stat.  1568,  1656. 

Subpart  B — Annual  Report  to 
Shareholders 

4.  Amend  §  620.5  by  adding  a  new 
paragraph  (n)  to  read  as  follows: 

§  620.5    Contents  of  the  annual  report  to 
shareholders. 

*         *         *         *        * 

(n)  Credit  and  services  to  young, 
beginning,  and  small  farmers  and 
ranchers  and  producers  or  harvesters  of 
aquatic  products. 

(1)  Each  direct  lender  association 
must  describe  the  YBS  demographics  in 
its  territory  and  the  source  of  the 
demographic  data.  If  there  are 
differences  in  the  methods  by  which  the 
demographic  and  YBS  data  are 
presented,  these  differences  must  be 
described. 

(2)  Each  direct  lender  association 
must  provide  a  description  of  its  YBS 
progrcun,  including  a  status  report  on 
each  program  component  as  set  forth  in 
§  614.4165(c)  of  this  chapter  and  the 
definitions  of  "young,"  "begirming," 
and  "small"  farmers  and  ranchers.  The 
discussion  must  provide  such  other 
information  necessary  for  a 
comprehensive  understanding  of  the 
direct  lender  association's  YBS  program 
and  its  results. 

(3)  Each  Farm  Credit  bank  must 
include  a  summary  report  of  the 
quantitative  YBS  data  from  its  affiliated 
direct  lender  associations  as  described 
in  the  Farm  Credit  Administrations 
instructions  for  the  annual  YBS  yearend 
report.  The  report  must  include  the 
definitions  of  "young,"  "beginning," 
and  "small"  farmers  and  ranchers.  A 
narrative  report  may  be  necessary  for  an 


ample  understanding  of  the  YBS 
mission  results. 

PART  630— DISCLOSURE  TO 
INVESTORS  IN  SYSTEMWIDE  AND 
CONSOUDATED  BANK  DEBT 
OBLIGATIONS  OF  THE  FARM  CREDIT 
SYSTEM 

5.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19  of  the  Farm 
Credit  Act  (12  U.S.C.  2252,  2254). 

Subpart  B— Annual  Report  to  Investors 

6.  Amend  §  630.20  by  adding  a  new 
paragraph  (p)  to  read  as  follows: 

§  630.20    Contents  of  ttie  annual  report  to 
investors. 

***** 

(p)  Credit  and  Services  to  young, 
beginning,  and  small  farmers  and 
ranchers  and  producers  or  harvesters  of 
aquatic  products.  The  Farm  Credit 
banks  must  include  a  report  on 
consolidated  YBS  lending  data  of  their 
affiliated  associations.  The  report  must 
"include  the  definitions  of  "young," 
"beginning,"  and  "small"  farmers  and 
ranchers.  A  narrative  report  may  be 
necessary  for  an  ample  understanding  of 
the  YBS  mission  results. 

Dated:  September  10.  2003.  " 

Jeanette  C.  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  03-23421  Filed  9-12-03;  8:45  am] 
BILLING  CODE  6705-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

Planned  Establishment  of  the  Sanford 
Airport  Class  C  Airspace  Area, 
Sanford,  FL,  and  Modification  of  the 
Orlando  International  Airport  Class  B 
Airspace  Area,  FL 

AGENCY:  Federal  Aviation      - 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  document  announces 
two  fact-finding  informal  airspace 
meetings  to  solicit  information  from 
airspace  users,  and  others,  concerning  a 
plan  to  establish  a  Class  C  airspace  area 
at  the  Orlando-Sanford  hitemational 
Airport,  Sanford,  FL,  and  to  modify  the 
Orlando,  FL,  Class  B  airspace  area.  This 
planned  establishment  of  a  Class  C 
airspace  area  is  expected  to  increase  the 
level  of  safety  and  efficiency  in  that 
airspace;  and,  the  planned  modification 
of  the  Class  B  airspace  area  at  the 


Orlando  International  Airport,  FL,  is    . 
expected  to  make  the  Orlando  Class  B 
airspace  area's  design  more  efficient  and 
user-friendly.  The  planned 
modifications  are  a  result  of  a  6-month 
review  of  the  Sanford  Class  D  airspace 
area  and  the  Orlando  Class  B  airspace 
area.  The  purpose  of  these  meetings  is 
to  provide  interested  parties  an 
opportunity  to  present  views, 
recommendations,  and  comments  on  the 
plan  to  establish  a  Class  C  airspace  area 
at  tbe  Orlando-Sanford  International 
Airport,  Sanford,  FL,  and  the  plaj;med 
modification  the  Orlando.  FL,  Class  B 
airspace  area.  All  comments  received 
during  these  meetings  will  be 
considered  prior  to  any  revision  or 
issuance  of  a  notice  of  proposed 
rulemaking. 

DATES:  These  informal  airspace 
meetings  will  be  held  on  Thursdav. 
November  6,  2003,  from  7  p.m.-l6  p.m.; 
and  Friday,  November  7,  2003,  at  7         * 
p.m.-lO  p.m.  Comments  must  be 
received  on  or  before  December  8,  2003. 
ADDRESSES:  On  Thursday,  November  6. 
the  meeting  will  be  held  at  the  Orlando- 
Sanford  International  Airport.  Terminal 
A,  Vigilante  Room,  1200  Red  Cleveland 
Blvd,  Sanford,  FL.  On  Friday,  November 
7,  the  meeting  will  be  held  at  the 
Orlando  Airport  Marriott,  7499  Augusta 
National  Drive,  Orlando,  FL. 

Comments:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  Southern  Region, 
ASO-500,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  GA  30320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Cropper,  Manager,  Orlando 
International  Airport  Traffic  Control 
Tower,  Orlando  International  Airport, 
9399  Airport  Blvd.,  Orlando,  FL, 
telephone  (407)  852-7500. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  These  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  one  or 
more  representatives  of  the  FAA 
Southern  Region.  A  representative  from 
the  FAA  will  present  a  formal  briefing 
on  the  planned  establishment  of  a  Class 
C  airspace  area  at  the  Orlando-Sanford 
International  Airport,  Sanford,  FL,  and 
modification  of  the  Orlando,  FL,  Class  B 
airspace  area.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation  at  the 
meetings.  Only  comments  concerning 
the  plan  to  establish  a  Class  C  at  the 
Orlando-Sanford  Airport,  Sanford,  FL, 
and  to  modify  the  Orlando,  FL,  Class  B 
airspace  area  will  be  accepted. 

{bj  These  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
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There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter. 

(d)  These  meetings  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 

(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of 
these  meetings  will  be  accepted. 
Participants  wishing  to  submit  handout 
material  should  present  and  original 
and  two  copies  (3  copies  total)  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(f)  These  meetings  will  not  be 
formally  recorded. 

Agenda  for  the  Meetings 

— Presentation  of  Meetifng  Procedures. 

— Presentation  on  the  planned 
establishment  of  a  Class  C  airspace 
area  at  the  Orlando-Sanford 
International  Airport,  Sanford,  PL. 
and  the  planned  modification  of  the 
Class  B  airspace  area  at  the  Orlando 
International  Airport,  Orlando,  PL. 

— Public  Presentations  emd  Discussions. 

— Closing  Comments. 

Issued  in  Washington,  DC.  on  September  8. 
2003. 

Reginald  C.  Matthews. 

Managpr.  Airspace  and  Rules  Division. 
|FR  Doc.  03-23294  Filed  9-12-03;  8:4.5  am] 

BILUNG  CODE  4910-1 3-P  « 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  1000 
[Docket  No.  FR-4676-N-1 1  ] 

Native  American  Housing  Assistance 
and  Self-Determination  Negotiated 
Rulemaking  Committee;  Meeting 

AGENCY:  Office  of  the  As&istant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice  of  Negotiated 
Rulemaking  Committee  Meeting. 


SUMMARY:  This  document  announces  a 
meeting  of  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Negotiated  Rulemaking 
Committee.  The  purpose  of  the 
Committee  is  to  discuss  and  negotiate  a 
proposed  rule  that  would  chainge  the 
regulations  for  the  Indian  Housing  Block 
Grant  (IHBG)  program  allocation 


formula,  and  other  regulatory  issues  that 
arise  out  of  he  allocation  or  reallocation 
of  IHBG  funds. 

DATES:  The  committee  meeting  will  be 
held  on  Monday,  September  22,  2003, 
Tuesday.  September  23,  2003, 
Wednesday  September  24,  2003,  and 
Thursday,  September  25.  2003.  The 
committee  i  leeting  will  begin  at 
approximati  sly  9  a.m.  on  Monday,    - 
September  2  3,  2003.  and  is  scheduled  to 
adjourn  at  3  p.m.  on  Thursday, 
September  ;  5,  2003. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Hiltoi  Washington,  1919 
Connecticut  Avenue  NW.,  Washington, 
DC  20009;  ti  ilephone  (202)  797-5820 
(this  is  not  ^  toll-free  number). 
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INFORMATION  CONTACT: 

yd.  Deputy  Assistant 
Native  American 

4126,  Office  of  Public 
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Urban  Development,  451 
SW.,  Washington.  DC 
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paired  individuals  may 
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Federal  Information  Relay 
800-877-8339. 
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n.  Negotiated  Rulemaking  Committee 
Meeting 

This  document  smnounces  a  meeting 
of  the  Native  American  Housing 
Assistance  and  Self-Determination 
Negotiated  Rulemaking  Committee.  The 
committee  meeting  will  take  place  as 
described  in  the  DATES  and  ADDRESSES 
section  of  this  document.  The  agenda 
planned  for  the  meeting  includes 
discussion  of  work  group  reports  by  the 
full  committee  and  the  development  of 
draft  regulatory  language.  The  meeting 
will  be  open  to  the  public  without 
advance  registration.  Public  attendance 
may  be  limited  to  the  space  available. 
Members  of  the  public  may  be  allowed 
to  make  statements  during  the  meeting, 
to  the  extent  time  permits,  and  file 
written  statements  with  the  committee 
for  its  consideration.  Written  statements 
should  be  submitted  to  the  address 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  document. 

Dated:  September  9,  2003. 

Rodger  J.  Boyd, 

Deputy  Assistant  Secretary  for  Native 
American  Programs. 

(FR  Doc.  03-23330  Filed  9-12-03;  8:4.5  am] 

BILLING  CODE  4210-33-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revehue  Service 

26  CFR  Part  1 
[REG-1 31 997-02] 
RIN  1S45-BA85 

Section  42  Carryover  and  Stacking 
Rule  Amendments;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  the 
public  hearing  on  proposed  regulations 
relating  to  carryover  and  stacking  rule 
amendments  under  section  42  of  the 
Internal  Revenue  Code. 

DATES:  The  public  hearing  originally 
scheduled  for  Tuesday.  September  23, 
2003,  at  10  a.m..  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
R.  Traynor  in  the  Publications  and 
Regulations  Branch,  Associate  Chief 
Counsel  (Procedures  &  Administration), 
at  (202)  622-3693  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  July  7,  2003  (68  FR 
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40218),  announced  that  a  public  hearing 
was  scheduled  for  September  23,  2003, 
at  10  a.m.  in  room  2615  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  42  of  the 
Internal  Revenue  Code.  The  deadline  for 
submitting  outlines  and  requests  to 
speak  at  the  hearing  for  these  proposed 
regulations  expired  on  September  5, 
2003. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  September  9,  2003,  no 
one  has  requested  to  speak.  Therefore, 
the  public  hearing  scheduled  for 
September  23,  2003  is  cancelled. 

Cynthia  E.  Grigsby, 

Acting  Chief.  Publications  &■  Regulations 

Branch.  Legal  Processing  Division.  Associate 

Chief  Counsel.  (Procedures  6- 

Administration). 

|FR  Doc.  03-23469  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  483(M)1-I> 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-030] 
RIN  No.  1218-AC01 

Safety  Standards  for  Cranes  and 
Derricks 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  the  third  meeting  of 
the  Negotiated  Rulemaking  Committee. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
announces  the  third  meeting  of  the 
Crane  and  Derrick  Negotiated 
Rulemaking  Advisory  Committee  (C- 
DAC).  The  Committee  will  review 
summary  notes  of  the  second  meeting, 
review  draft  regulatory  text  and 
continue  to  address  substantive  issues. 
The  meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  on  October 
1,  2,  3.  2003.  It  will  begin  each  day  at 
8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  and  will  be  in  conference 
room  N-3437  A,  B  and  C. 

Written  comments  to  the  Committee 
may  be  submitted  in  any  of  three  ways: 


by  mail,  by  fax,  or  by  e-mail.  Please 
include  "Docket  No.  S-030"  on  all 
submissions. 

By  mail,  submit  three  (3)  copies  to: 
OSHA  Docket  Office,  Docket  No.  S-030, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
2625,  Washington,  DC  20210,  telephone 
(202)  693-2350.  Note  that  receipt  of 
comments  submitted  by  mail  may  be 
delayed  by  several  weeks. 

By  fax,  written  comments  that  are  10 
pages  or  fewer  may  be  transmitted  to  the 
OSHA  Docket  Office  at  fax  number  (202) 
693-1648. 

Electronically,  comments  may  be 
submitted  through  OSHA's  Web  page  at 
http://ecomments.osha.gov.  Please  note 
that  you  may  not  attach  materials  such 
as  studies  or  journal  articles  to  your 
electronic  comments.  If  you  wish  to 
include  such  materials,  you  must 
submit  three  copies  to  the  OSHA  Docket 
Office  at  the  address  listed  above.  When 
submitting  such  materials  to  the  OSHA 
Docket  Office,  clearly  identify  your 
electronic  comments  by  name,  date, 
subject,  and  Docket  Number,  so  that  we 
can  attach  the  materials  to  your 
electronic  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Buchet,  Office  of  Construction- 
Standcirds  and  Guidance,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3468, 
200  Constitution  Avenue,  NW. , 
Washington,  DC  20210;  Telephone: 
(202) 693-2345. 

Table  of  Contents 

I.  Background 

II.  Agenda 

III.  Anticipated  Key  Issue.s  for  Negotiation 

IV.  Public  Participation 

I.  Background 

On  July  16,  2002,  OSHA  published  a 
notice  of  intent  to  establish  a  negotiated 
rulemaking  committee,  requesting 
comments  and  nominations  for 
membership  (Volume  67  of  the  Federal 
Register,  page  46612).  In  subsequent 
notices  the  Department  of  Labor 
announced  the  establishment  of  the 
Committee  (Volume  68  of  the  Federal 
Register,  page  35172,  June  12,  2003), 
requested  comments  on  a  list  of 
proposed  members  (68  PR  9036, 
February  27,  2003),  published  a  final 
membership  list  (68  FR  39877,  July  3, 
2003),  announced  the  first  meeting,  (68 
FR  39880,  July  3,  2003),  which  was  held 
July  30-August  1,  2003  and  announced 
the  second  meeting  (68  FR  48843, 
August  15,  2003),  which  was  held 
September  3-5,  2003. 


n.  Agenda 

The  Committee  will  address  the 
locations  for  future  meetings,  review 
draft  materials  prepared  by  the  Agency 
on  issues  discussed  at  the  first  and 
second  meetings,  and  address  additional 
issues; 

m.  Anticipated  Key  Issues  for 
Negotiatioa 

■i 

OSHA  anticipates  that  key  issues  to 
be  addressed  will  include: 

1.  The  identification/description  of 
what  constitutes  "cranes  and  derricks" 
for  purposes  of  determining  the 
equipment  that  will  be  covered  by  the 
proposed  rule. 

2.  Qualifications  of  individuals  who 
operate,  maintain,  repair,  assemble,  and 
disassemble  cranes  and  derricks. 

3.  Work  zone  control. 

4.  Crane  operations  near  electric 
power  lines. 

5.  Qualifications  of  signal-persons  and 
communication  systems  and 
requirements. 

6.  Load  capacity  and  control 
procedures. 

7.  Wire  rope  criteria. 

8.  Crane  inspection/certification 
records. 

9.  Rigging  procedures. 

10.  Requirements  for  fail-safe, 
warning,  and  other  safety-related 
devices/technologies. 

1 1 .  Verification  criteria  for  the 
structural  adequacy  of  crane 
components. 

12.  Stability  testing  requirements. 

13.  Blind  pick  procedures. 

14.  Fall  protection. 

IV.  Public  Participation 

All  interested  parties  are  invited  to 
attend  this  public  meeting  at  the  time 
and  place  indicated  above.  Note, 
however,  that  a  government  issued 
photo  ID  card  (State  or  Federal)  is 
required  for  entry  into  the  Department 
of  Labor  building.  No  advanced 
registration  is  required.  The  public  must 
enter  the  Department  of  Labor  for  this 
meeting  through  the  3rd  and  C  Street. 
NW..  entrance.  Seating  will  be  available 
to  the  public  on  a  first-come,  first-served 
basis.  Individuals  with  disabilities 
wishing  to  attend.should  contact  Luz 
DelaCruz  by  telephone  at  202-693-:2020 
or  by  fax  at  202-693-1689  to  obtain 
appropriate  accommodations  no  later 
than  Wednesday,  September  24,  2003. 
The  C-DAC  meeting  is  expected  to  last 
two  and  a  half  days. 

In  addition,  members  of  the  general 
public  may  request  an  opportunity  to 
make  oral  presentations  to  the 
Committee.  The  Facilitator  has  the 
authority  to  decide  to  what  extent  oral 
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presentations  by  members  of  the  public 
may  be  permitted  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  members  or  other 
participants. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  Room  N-2625. 
200  Constitution  Ave..  NW.. 
Washington.  DC  20210:  Telephone  (202) 
693-2350. 

The  Facilitator,  Susan  Podziba,  can  be 
reached  at  Susan  Podziba  and 
Associates,  21  Orchard  Road.  Brookline, 
MA  02445;  telephone  (617)  738-5320, 
fax  (617) 738-6911. 

Signed  at  Washington.  DC.  this  9th  day  of 
September.  200,3; 
John  L.  Henshaw, 

Assistant  Secrelan-  o)  Labor  for  Occupational 
Safety  and  Health. 

(FR  Doc;.  03-23404  Filed  9-12-03:8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD05-03-110] 
RIN  1625-AAOO 

Security  Zone;  Limerick  Generating 
Station,  Schuylkill  River,  Montgomery 
County,  PA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes 
establishing  a  permanent  security  zone 
on  the  waters  adjacent  to  the  Limerick 
Generating  Station.  This  would  protect 
the  safety  and  security  of  the  plant  from 
subversive  activity,  sabotage,  or  terrorist 
attacks  initiated  from  surrounding 
waters.  This  action  would  close  water 
areas  around  the  plant. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  14.  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Philadelphia,  One 
Washington  Avenue,  Philadelphia. 
Pennsylvania  19147.  The  Marine  Safety 
Office  Philadelphia  Waterways 
Management  Branch  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 


available  in  [the  docket,  will  become  peirt 
of  this  dock  !t  and  will  be  available  for 
inspection  c  r  copying  at  the  above 
mentioned  (  ffice  between  8  a.m.  and  4 
p.m.,  Mond  ly  through  Friday,  except 
Federal  hoi:  days. 

FOR  FURTHEB  INFORMATION  CONTACT: 
Lieutenant  junior  Grade  Kevin  Sligh  or 
Lieutenant  unior  Grade  Toussaint 
Alston.  Coa  ;t  Guard  Marine  Safety 
Office/Grou  3  Philadelphia,  at  (215) 
271-4889. 
SUPPLEMENT  IVRY  INFORMATION: 

Regulatory  nformation 

We  encoi  rage  you  to  participate  in 
this  rulema  Ling  by  submitting 
comments  i  nd  related  material.  If  you 
do  so,  pleas  3  include  your  name  and 
address,  ide  ntifv  the  docket  number  for 
this  rulema  :ing  (CGD05-03-110). 
indicate  the  specific  section  of  this 
document  ti )  which  each  comment 


applies,  anc 


give  the  reason  for  each 


comment.  Flease  submit  all  comments 


and  related 


material  in  an  unbound 


format,  no  hrger  than  8'/-  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  the  y  reached  us.  please  enclose 
a  stamped,   elf-addressed  postcard  or 
•envelope.  V  e  will  consider  all 
comments  <  nd  material  received  during 
the  commei  it  period.  We  may  change 
this  propos'  -d  rule  in  view  of  them. 

Public  Mee  ing 

We  do  n 
meeting 
for  a  meetir 
Safety  Offi 
Manageme 
under 
would  be 
that  one  w 
will  hold 
announced 
Federal  Re 


Bit 


ice 


now  plan  to  hold  a  public 
you  may  submit  a  request 
by  writing  to  the  Marine 
;  Philadelphia.  Waterways 
Branch  at  the  address 
explaining  why  one 
beneficial.  If  we  determine 
Id  aid  this  rulemaking,  we 
at  a  time  and  place 
by  a  later  notice  in  the 
ister. 
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several 
potential  f( 
within  the 
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attacks  on  September  11, 
catastrophic  human 
property  damage.  These 
ighted  the  terrorists'  ability 
o  utilize  multiple  means  in 
graphic  areas  to  increase 
ppoitunities  to  successfully  carry 
ion,  thereby  maximizing 
using  multiple  terrorist  acts. 
September  11,  2001  terrorist 
e  World  Trade  Center  in 
:he  Pentagon  in  Arlington, 
Flight  93,  the  Federal 
I  ivestigation  (FBI)  has  issued 
wai  nings  concerning  the 

additional  terrorist  attacks 
Jnited  States.  The  threat  of 
attacks  is  real  as  evidenced  by 
2002  attack  on  a  tank  vessel 
t  of  Yemen  and  the  prior 
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an:l 


attack  on  the  USS  COLE.  These  attacks  - 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3,  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the  September 
11,  2001  attacks  and  that  such 
disturbances  continue  to  endanger  the 
international  relations  of  tbe  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks,  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002).  The  U.S. 
Maritime  Administration  (M.^RAD)  in 
Advisory  02-07  advised  U.S.  shipping 
interests  to  maintain  a  heightened  state 
of  alert  against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-01  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
ongoing  ho-stilities  in  Afghanistan  and 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  on  a  higher  state 
of  alert  because  the  al  Qaeda 
organization  aiid  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

Due  to  increased  awareness  that 
future  terrorist  attacks  are  possible,  the 
Coast  Guard  as  lead  federal  agency  for 
maritime  homeland  security,  has 
determined  that  the  Captain  of  the  Port 
must  have  the  means  to  be  aware  of. 
deter,  detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression, 
and  attacks  by  terrorists  on  the 
American  homeland  while  still 
maintaining  our  freedoms  and 
sustaining  the  flow  of  commerce.  A 
security  zone  is  a  tool  available  to  the 
Coast  Guard  that  may  be  used  to  limit 
vessel  traffic  in  a  specific  area  to  help 
protect  waterfront  facilities  from 
damage,  injury,  or  terrorist  attack. 

On  June  4,  2003,  we  published  a 
temporary  final  rule  entitled.  "Security 
Zone;  Limerick  Generating  Station, 
Schuylkill  River,  Montgomery  County, 
Pennsylvania,"  in  the  Federal  Register 
(68  FR  33386).  The  temporary  final  rule 
designates  the  waters  of  the  Schuylkill 
River  in  the  vicinity  of  the  Limerick 
Generating  Station  a  security  zone.  No 
person  or  vessel  may  enter  or  navigate 
within  this  security  zone  without  the 
permission  of  the  Coast  Guard.  We 
propose  to  meike  the  security  zone  in 
this  area  permanent. 
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Discussion  of  Proposed  Rule 

This  NPRM  proposes  to  place  a 
permanent  security  zone  around  critical 
infrastructure  at  the  Limerick 
Generating  Station  on  the  Schuylkill 
River  in  Montgomery  County, 
Pennsylvania.  No  person  or  vessel 
would  be  able  to  enter  or  remain  in  the 
prescribed  security  zone  without  the 
permission  of  the  Captain  of  the  Port, 
Philadelphia,  PA  or  designated 
representative.  Federal,  state,  and  local 
agencies  would  assist  the  Coast  Guard 
in  the  enforcement  of  this  proposed 
rule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
'  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  may  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  Owners  or  operators  of 
fishing  vessels  and  recreational  vessels 
intending  to  transit  portions  of  the 
Schuylkill  River. 

This  security  zone  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  The  restrictions  affect 
J  only  a  limited  area  and  vessel  traffic 
could  pass  safely  around  the  security 
zone.  Additionally,  the  opportunity  to 
engage  in  recreational  and  charter 


fishing  outside  the  geographical  limits 
of  the  security  zone  would  not  be 
disrupted. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  commtent  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  could  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Junior  Grade  Kevin  Sligh  or 
Lieutenant  Junior  Grade  Toussaint 
Alston,  Coast  Guard  Marine  Safety 
Office/Group  Philadelphia,  at  (215) 
271-4889. 

Collection  oflnformation 

This  proposed  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act . 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property  - 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and 
Security  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tnbes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  'tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  rtot  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy-.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475. ID,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
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in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
fig\ire  2-1,  paragraph  (34)  (g),  of  the 
Instruction  an  "Environmental  Analysis 
Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule.  Comments  on  this 
section  will  be  considered  before  we 
make  the  final  decision  on  whether  to 
categorically  exclude  this  rule  from 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Maxine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231: 46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-1(G),  6.04-1.  6.04-6.  and  160.5:  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  017i).l 

2.  Add  §  165.551 — to  read  as  follows: 

§  1 65.551    Security  Zone;  Limerick 
Generating  Station,  Schuyilcill  River, 
Montgomery  County,  Pennsylvania. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  the 
Schuylkill  River  in  the  vicinity  of  the 
Limerick  Generating  Station  bounded  by 
a  line  beginning  at  40°13'21.34''  N, 
075°35'27.49''  W;  thence  to  40°13'18.92'' 
N.  075°35'29.83''  W;  thence  to 
40°13'11.36''  N.  075°35'27.57''  W;  thence 
to  40''13'12.97''  N,  075°35'22.74''  W, 
thence  back  to  the  beginning  point  at  40 
13'21.34''  N.  075°35'27.49''  W.  All 
coordinates  reference  Datum:  NAD 
1983. 

(b)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
§165.33  of  this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  within  this  security  zone 
unless  authorized  to  do  so  by  the  Coast 
Guard  or  designated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Marine  Band 
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23504  Filed  9-12-03;  8:45  am] 


DEPARTMENT  OF  HOMELAND 
SECURITY 


IBS 

111 


Ztne 


;  Oyster  Creek 
Station,  Forked  River, 
NJ 


agency:  Cdast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY: '  'he  Coast  Guard  proposes 
establishin  i  a  permanent  security  zone 
on  the  wati  srs  adjacent  to  the  Oyster 
Creek  Gen(  ration  Station.  This  would 
protect  the  safety  and  security  of  the 
plant  from  subversive  activity,  sabotage, 
or  terrorist  attacks  initiated  from 
surroundii  g  waters.  This  action  would 
close  watei  ■  areas  around  the  plant. 
DATES:  Coi  iments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  14,  2003. 
ADDRESSED  You  may  mail  comments 
and  related  material  to  Coast  Guard 

;ty  Office  Philadelphia,  One 

Avenue,  Philadelphia, 
lia,  19147.  The  Marine  Safety 
idelphia  Waterways 
it  Branch  maintains  the 


Marine  Sal 

Washingtc 

Pennsylva 

Office  Phil 

Manageme 

public  doc  cet  for  this  rulemaking. 

Comments  and  material  received  from 

the  public  as  well  as  documents 

indicated  n  this  preamble  as  being 

available  i  i  the  docket,  will  become  part 

of  this  doc  cet  and  will  be  available  for 

inspection  or  copying  at  the  above 

mentionec  office  between  8  a.m.  and.4 


p.m.,  Monday  through  Friday,  except 

Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  Kevin  Sligh  or 

Lieutenant  Junior  Grade  Toussaint 

Alston,  Coast  Guard  Marine  Safety 

Office/Group  Philadelphia,  at  (215) 

271-4889. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-03-111), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Marine 
Safety  Office  Philadelphia,  Waterways 
Management  Branch  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
annoimced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Terrorist  attacks  on  September  1 1 , 
2001,  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists'  ability 
and  desire  to  utilize  multiple  means  in 
different  geographic  areas  to  increase 
their  opportimities  to  successfully  carry 
out  their  mission,  thereby  maximizing 
destruction  using  multiple  terrorist  acts. 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of  .  . 
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August  21.  2002  (67  FR  56215, 
September  3.  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the 
September,  11.  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks,  (67  FR  58317. 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit.  Threaten  To 
Commit,  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002).  The  U.S. 
Maritime  Administration  (MARAD)  in 
Advisory  02-07  advised  U.S.  shipping 
interests  to  maintain  a  heightened  state 
of  alert  against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-01  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  on  a  higher  state 
of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide 

Due  to  increased  awareness  that 
future  terrorist  attacks  are  possible,  the 
Coast  Guard  as  lead  federal  agency  for 
maritime  homeland  security,  has 
determined  that  the  Captain  of  the  Port 
must  have  the  means  to  be  aware  of. 
deter,  detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression, 
and  attacks  by  terrorists  on  the 
American  homeland  while  still 
maintaining  oiu-  freedoms  and 
sustaining  the  flow  of  commerce.  A 
security  zone  is  a  tool  available  to  the 
Coast  Guard  that  may  be  used  to  limit 
vessel  traffic  in  a  specific  area  to  help 
protect  waterfront  facilities  from 
damage,  injury,  or  terrorist  attack. 
On  June  2.  2003.  we  published  a 
temporary  final  rule  entitled,  "Security 
Zone;  Oyster  Creek  Generation  Station. 
Forked  River,  Ocean  County,  NJ,"  in  the 
Federal  Register  (68  FR  32643).  The 
temporary  final  rule  designates  the 
waters  of  the  Forked  River  in  the 
vicinity  of  the  Oyster  Creek  Generation 
Station  a  security  zone.  No  person  or 
vessel  may  enter  or  navigate  within  this 
security  zone  without  the  permission  of 
the  Coast  Guard.  We  propose  to  make 
the  security  zone  in  this  area 
permanent. 

Discussion  of  Proposed  Rule 

This  NPRM  proposes  to  place  a 
permanent  security  zone  around  critical 
infrastructure  at  the  Oyster  Creek 
Generation  Station  on  the  Forked  River. 


Ocean  County,  New  Jersey.  No  person  or 
vessel  would  be  able  to  enter  or  remain 
in  the  prescribed  security  zone  without 
the  permission  of  the  Captain  of  the 
Port,  Philadelphia,  PA  or  designated 
representative.  Federal,  state,  and  local 
agencies  would  assist  the  Coast  Guard 
in  the  enforcement  of  this  proposed 
rule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulator}-  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order,  h  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
goveriunental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  may  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  owners  or  operators  of 
fishing  vessels  and  recreational  vessels 
intending  to  transit  portions  of  the 
Forked  River. 

This  security  zone  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  the  restrictions  affect 
only  a  limited  area  and  vessel  traffic 
could  pass  safely  aroimd  the  security 
zone.  Additionally,  the  opportunity  to 
engage  in  recreational  and  charter 
fishing  outside  the  geographical  limits 
of  the  security  zone  would  not  be 
disrupted. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 


a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
'  ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  could  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jiu-isdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Junior  Grade  Kevin  Sligh  or 
Lieutenant  Junior  Grade  Toussaint 
Alston,  Coast  Guard  Marine  Safety 
Office/Group  Philadelphia,  at  (215) 
271-4889. 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and  ' 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  detem  ;ned  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 
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Qvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standaids  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  1 2988 ,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

■ft  '     . 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and 
-  Security  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship   - 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

~  We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
.Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy,  llie  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  imder 
figure  2-1,  paragraph  (34)(g),  of  the 


Instruction!  an  "Environmental  Analysis 
Check  List]  and  a  "Categorical 
Exclusion  determination"  are  not 
required  for  this  rule.  Comments  on  this 
section  will  be  considered,  before  we 
make  the  fmal  decision  on  whether  to 
categorically  exclude  this  rule  from 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requiremei  ts,  Security  measures. 
Waterways 

For  the  r  jasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  (tFR  part  165  as  follows: 


PART 
AREAS 


165- -REGULATED  I 


NAVIGATION 
AND  LIMITED  ACCESS  AREAS 


1.  The  authority 
continues  ( o 


Autliority 

Chapter  701 
1.05-1(G),  6 
107-295,  1 
Homeland 


33  U.S.C.  1226.  1231;  46  U.S.C. 
50  U.S.C.  191,  195:  33  CFR 
04-1,  6.04-6,  and  160.5;  Pub.  L. 
Stat.  2064;  Department  of 
Sfecurity  Delegation  No.  0170.1 

165.552  to  read  as  follows. 


1) 


citation  for  part  165 
read  as  follows: 


2.  Add  § 


§165.552    Security  Zone;  Oyster  Creek 
Generation  Station,  Forked  River,  Ocean 
County,  Net  i  Jersey. 

(a)  Local  ton.  The  following  area  is  a 
security  zo  ae:  starting  at  the  south 
branch  of  t  le  Forked  River  in  the 
vicinity  of  the  Oyster  Creek  Generation ' 
Station,  bo  inded  by  a  line  beginning  at 
39°49'12.0'  N,  074°12'13.0"  W;  thence  to 
39°48'39.7 '  N,  074°12'0''  W;  along  the 
shorehne,  hence  to  39°48'40.0''  N, 
074°12'0.3 '  W;  thence  to  39°49'11.8''  N, 
074°12'10.  >"  W;  thence  back  along  the 
shoreline  1 3  the  beginning  point.  All 
coordinate^  reference  Datum:  NAD 
1983 

(b)  Regu 
required  tc 
regulation! 
§  165.33  o 


ations.  (1)  All  persons  are 
comply  with  the  general 
governing  security  zones  in 
this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  vwthin  this  security  zone 
unless  autlorized  to  do  so  by  the  Coast 
Guard  or  djesignated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Marine  Band 
Radio,  channels  13  and  16.  The  Captain 
of  the  Port  can  be  contacted  at  (215) 
271^807. 

(4)  The  I  :aptain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 


of  this  security  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  charmel  22  (157.1  MHZ), 
(c)  Definitions.  For  the  purposes  of 
this  section.  Captain  of  the  Port  means 
the  Commanding  Officer  of  the  Coast 
Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  as  a  designated 
representative  on  his  behalf. 

Dated:  August  7.  2003. 
Jonathan  D.  Sanibbi, 

Captain,  Coast  Guard,  Captain  of  the  Port 

Philadelphia, 

[FR  Doc.  03-23503  Filed  9-12-03;  8:45  am) 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD05-03-112] 
RIN  1625-AAOO 

Security  Zone;  Peach  Bottom  Atomic 
Power  Station,  Susquehanna  River, 
York  County,  PA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking.  . 

SUIMIMARY:  The  Coast  Guard  proposes 
establishing  a  permanent  security  zone 
on  the  waters  adjacent  to  the  Peach 
Bottom  Atomic  Power  Station.  This 
would  protect  the  safety  and  security  of 
the  plant  from  subversive  activity, 
sabotage,  or  terrorist  attacks  initiated 
from  surrounding  waters.  This  action 
would  close  water  areas  around  the 
plant. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  14,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Philadelphia,  One 
Washington  Avenue,  Philadelphia, 
Peimsylvania,  19147.  The  Marine  Safety 
Office  Philadelphia  Waterways 
Management  Branch  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  bom 
the  public,  as  well  as  dociunents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
mentioned  office  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Kevin  Sligh  or 
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Lieutenant  Junior  Grade  Toussaint 

Alston,  Coast  Guard  Marine  Safety 

Office/Group  Philadelphia,  at  (215) 

271-4889. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-03-112), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Marine 
Safety  Office  Philadelphia,  Waterways 
Management  Branch  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Terrorist  attacks  on  September  11, 
2001,  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists'  ability 
and  desire  to  utilize  multiple  meems  in 
different  geographic  areas  to  increase 
their  opportunities  to  successfully  carry 
out  their  mission,  thereby  maximizing 
destruction  using  multiple  terrorist  acts. 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3.  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the 
September,  11,  2001  attacks  and  that 


such  disturbances  continue  to  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Resp<    t  to 
Certain  Terrorist  Attacks,  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002).  The  U.S. 
Maritime  Administration  (MARAD)  in 
Advisory  02-07  advised  U.S.  shipping 
interests  to  maintain  a  heightened  state 
of  alert  against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-01  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  on  a  higher  state 
of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

Due  to  increased  awareness  that 
future  terrorist  attacks  are  possible,  the 
Coast  Guard  as  lead  federal  agency  for 
maritime  homeland  security,  has 
determined  that  the  Captain  of  the  Port 
must  have  the  means  to  be  aware  of, 
deter,  detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression, 
and  attacks  by  terrorists  on  the 
American  homeland  while  still 
maintaining  our  freedoms  and 
sustaining  the  flow  of  commerce.  A 
security  zone  is  a  tool  available  to  the 
Coast  Guard  that  may  be  used  to  limit 
vessel  traffic  in  a  specific  area  to  help 
protect  waterfi-ont  facilities  from 
damage,  injury,  or  terrorist  attack. 

On  June  4,  2003,  we  published  a 
temporary  final  rule  entitled,  "Security 
Zone;  Peach  Bottbm  Atomic  Power 
Station,  Susquehanna  River,  York 
County,  Pennsylvania,"  in  the  Federal 
Register  (68  FR  33388).  The  temporary 
final  rule  designates  the  waters  of  the 
Susquehanna  River  in  the  vicinity  of  the 
Peach  Bottom  Atomic  Power  Station  a 
security  zone.  No  person  or  vessel  may 
enter  or  navigate  within  this  security 
zone  without  the  permission  of  the 
Coast  Guard.  We  propose  to  make  the 
security  zone  in  this  area  permanent. 

Discussion  of  Proposed  Rule 

This  NPRM  proposes  to  place  a 
permanent  security  zone  around  critical 
infrastructure  at  the  Peach  Bottom 
Atomic  Power  Station  on  the 
Susquehanna  River,  York  County, 
Pennsylvania.  No  person  or  vessel 
would  be  able  to  enter  or  remain  in  the 
prescribed  security  zone  without  the 


permission  of  the  Captain  of  the  Port, 
Philadelphia,  PA  or  designated 
representative.  Federal,  state,  and  local 
agencies  would  assist  the  Coast  Guard 
in  the  enforcement  of  this  proposed 
rule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  owmers  or  operators  of  fishing 
vessels  and  recreational  vessels 
intending  to  transit  portions  of  the 
Susquehanna  River. 

This  security  zone  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  the  restrictions  affect 
'  only  a  limited  area  and  vessel  traffic 
could  pass  safely  around  the  security    " 
zone.  Additionally,  the  opportimity  to 
engage  in  recreational  and  charter 
fishing  outside  the  geographical  limits 
of  the  security  zone  would  not  be 
disrupted. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  -on  it, 
please  submit  a  conunent  (see 
ADDRESSES)  explaining  why  you  think  it 
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qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  could  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Junior  Grade  Kevin  Sligh  or 
Lieutenant  Junior  Grade  Toussaint 
Alston,  Coast  Guard  Marine  Safety 
Office/Group  Philadelphia,  at  (215) 
271-4889. 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collectiofl  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State'  law  or  ^ 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Uniimded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation. 


eliminate  apibiguity,  and  reduce 
burden. 


Protection 


if  Children 


We  have  analyzed  this  proposed  rule 
under  Exec  utive  Order  13045, 
Protection  if  Children  from 
Environme  atal  Health  Risks  and 
Security  R  sks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  create  in  environmental  risk  to 
health  or  ri  sk  to  security  that  may 
disproport;  onately  affect  children. 

Indian  Tribal  Governments 

This  pro  )osed  rule  does  not  have 
tribal  impl  cations  under  Executive 
Order  1317  5,  Consultation  and 
Coordinati  )n  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substanti  il  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  thp  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of    . 
power  and  responsibilities  between  the 
Federal  Goi/emment  and  Indian  tribes. 
We  invite  ;  our  comments  on  how  this 
proposed  r  ile  might  impact  tribal 
govemmen  ts,  even  if  that  impact  may 
not  constit  ite  a  "tribal  implication" 
under  the  ( )rder. 

Energy  Efii  icts 

We  have  analyzed  this  proposed  rule 
under  Exe<  utive  Order  13211,  Actions 
Concemin] ;  Regulations  That 
Significant  ly  Affect  Energy  Supply, 
Distributio  i,  or  Use.  We  have 
determine(  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  '  significant  regulatory  action" 
under  Exe< utiveOrder  12866  and  is  not 
likely  to  h)  ve  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Th  3  Administrator  of  the  Office 
of  Informa  ion  and  Regulatory  Affairs 
has  not  de$ignated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  S  tatement  of  Energy  Effects 
under  Exe(  ;utive  Order  13211. 

Environmt  nt 

We  have  analyzed  this  proposed  rule 
under  Con  mandant  Instruction 
Ml6475.ll ),  which  guides  the  Coast 
Guard  in  c  amplying  with  the  National 
Environm*  ntal  Policy  Act  of  1969 
(NEPA)  (4  :  U.S.C.  4321-4370f),  and 
have  cone  uded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  th  5  Instruction.  Therefore,  this 
rule  is  cat(  gorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instructioi  an  "Environmental  Analysis 
Check  List '  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule.  Comments  on  this 
secrtion  w4l  be  coi^sidered  before  we 


make  the  final  decision  on  whether  to 
categorically  exclude  this  rule  from 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 . 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  195;  33  CFR 
1.05-1(G),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1 

2.  Add  §  165.554  to  read  as  follows: 

§  165.550    Security  Zone;  Peach  Bottom 
Atomic  Power  Station,  Susquehanna  River, 
Yorlc  County,  Pennsylvania. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  the 
Susquehanna  River  in  the  vicinity  of  the 
Peach  Bottom  Atomic  Power  Station 
bounded  by  a  line  drawn  from  a 
beginning  point  located  at  39°45'05.26'' 
N,  076°15'43.64''  W;  thence  to 
39°45'36.36''  N,  076°16'08.93"  W;  thence 
to  39°45'38.72''  N,  076°15'57.00"  W; 
thence  to  39°45'09.60''  N,  076''15'35.31''  • 
W;  thence  back  to  the  beginning  point 

at  39''45'05.26''  N,  076°15'43.64''  W.  All 
coordinates  reference  Datum:  NAD 
1983. 

(b)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
§165.33  of  this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  within  this  seciu-ity  zone 
unless  authorized  to  do  so  by  the  Coast 
Guard  or  designated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Marine  Band 
Radio,  channels  13  and  16.  The  Captain 
of  the  Port  can  be  contacted  at  (215) 
271^807. 

(4)  The  Captain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 

'  of  this  security  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  22  (157.1  MHZ). 

(c)  Definitions.  For  the  purposes  of 
this  section,  Captain  of  the  Port  means 
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the  Commanding  Officer  of  the  Coast 
Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  as  a  designated 
representative  on  his  behaif. 

Dated:  August  7.  2003. 
Jonathan  D.  Sanibbi, 

Captain.  U.S.  Coast  Guard.  Captain  of  (he 
Port  Philadelphia. 

(FR  Doc.  03-23501  Filed  9-12-03;  8:45  am] 

BILLING  CODE  49ia-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD05-03-113]  ' 

RIN  1625-AAOO 

Security  Zone;  Salem  and  Hope  Creek 
.Generation  Stations,  Delaware  River, 
Salem  County,  NJ 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes 
establishing  a  permanent  security  zone 
on  the  waters  adjacent  to  the  Salem  and 
Hope  Creek  Generation  Stations.  This 
would  protect  the  safety  and  security  of 
the  plants  from  subversive  activity, 
sabotage,  or  terrorist  attacks  initiated 
from  surrounding  waters.  This  action 
would  close  water  areas  around  the 
plants. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  14,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Philadelphia,  One 
Washington  Avenue,  Philadelphia, 
Pennsylvania  19147.  The  Marine  Safety 
Office  Philadelphia  Waterways 
Management  Branch  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
mentioned  office  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Kevin  Sligh  or 
Lieutenant  Junior  Grade  Toussaint 
Alston,  Coast  Guard  Marine  Safety 
Office/Group  Philadelphia,  at  (215) 
271-4889. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-03-1 13), 
indicate  the  specific  section  of  this 
docimient  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Marine 
Safety  Office  Philadelphia,  Waterways 
"  Management  Branch  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Terrorist  attacks  on  September  11, 
2001,  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists'  abibty 
and  desire  to  utilize  multiple  means  in 
different  geographic  areas  to  increase 
their  opportunities  to  successfully  carry 
out  their  mission,  thereby  maximizing 
destruction  using  multiple  terrorist  acts. 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia,  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3.  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the 
September,  11,  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 


Certain  Terrorist  Attacks,  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002).  The  U.S. 
Maritime  Administration  (MARAD)  in 
Advisory  02-07  advised  U.S.  shipping 
interests  to  maintain  a  heightened  state 
of  alert  against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-01  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  on  a  higher  state 
of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

Due  to  increased  awareness  that 
future  terrorist  attacks  are  possible,  the 
Coast  Guard  as  lead  federal  agency  for 
maritime  homeland  security,  has 
determined  that  the  Captain  of  the  Port 
must  have  the  means  to  be  aware  of. 
deter,  detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression, 
and  attacks  by  terrorists  on  the 
American  homeland  while  still 
maintaining  our  freedoms  and 
sustaining  the  flow  of  commerce.  A 
Security  Zone  is  a  tool  available  to  the 
Coast  Guard  that  may  be  used  to  limit 
vessel  traffic  in  a  specific  area  to  help 
protect  waterfront  facilities  from 
damage,  injury,  or  terrorist  attack. 
On  June  3,  2003,  we  published  a 
temporary  final  rule  entitled,  "Security 
Zone;  Salem  and  Hope  Creek  Generation 
Stations.  Delaware  River,  Salem  County, 
NJ,"  in  the  Federal  Register  (68  FR 
32996).  The  temporary  final  rule 
designates  the  waters  of  the  Delaware 
River  in  the  vicinity  of  the  Salem  and 
Hope  Creek  Generaticm  Stations  a 
security  zone.  No  person  or  vessel  may 
enter  or  navigate  within  this  security 
zone  without  the  permission  of  the 
Coast  Guard.  We  propose  to  make  the 
security  zone  in  this  area  permanent. 

Discussion  of  Proposed  Rule 

This  NPRM  proposes  to  place  a 
permanent  security  zone  around  critical 
infrastructure  at  the  Salem-Hope 
Generation  Stations  on  the  Delaware 
River  in  Salem  Coimty,  New  Jersey.  No 
person  or  vessel  would  be  able  to  enter 
or  remain  in  the  prescribed  security 
zone  without  the  pernwssion  of  the 
Captain  of  the  Port,  Philadelphia,  PA,  or 
designated  representative.  Federal,  state, 
and  local  agencies  would  assist  the 
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Coast  Guard  in  the  enforcement  of  this 
proposed  rule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Oxder  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  Owners  or  operators  of  fishing 
vessels  and  recreational  vessels 
intending  to  transit  portions  of  the 
Delaware  River. 

This  security  zone  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  The  restrictions  affect 
only  a  limited  area  and  vessel  traffic 
could  pass  safely  around  the  security 
zone.  Additionally,  the  opportunity  to 
engage  in  recreational  and  charter 
fishing  outside  the  geographical  limits 
of  the  security,  zone  will  not  be 
disrupted.       * 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


Assistance  fc  r  Small  Entities 


Under  section 
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Fairness  Act 
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Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and 
Security  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects     • 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significanl  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs' 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policv  Act  of  1969 
(NEPA)  (42  U.S.C.  43'21^370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction  an  "Environmeiftal  Analysis 
Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule.  Comments  on  this 
section  will  be  considered  before  we 
make  the  final  decision  on  whether  to 
categorically  exclude  this  rule  from 
further  environmental  review. 
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List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  195;  33  CFR 
1.05-1(G).  6.04-1,  6.04-6.  and  160.5;  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.553  to  read  as  follows: 

§  165.553  Security  Zone;  Salem  and  Hope 
Creek  Generation  Stations,  Delaware  River, 
Salem  County,  New  Jersey. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  the 
Delaware  River  in  the  vicinity  of  the 
Salem  and  Hope  Creek  Generation 
Stations  bounded  by  a  line  drawn  from 
a  point  located  at  39°28'08.0''  N, 
075°32'31.7'' W  to  39°28'06.5'' N. 
075°32'47.4"  W,  thence  to  39°27'28.4''  N, 
075°32'15.8"  W,  thence  to  39°27'28.8''  N, 
075°31'56.6"  W,  thence  to  39°27'39.9''  N. 
075°31'51.6''  W,  thence  along  the 
shoreline  to  the  point  of  39°28'08.0''  N, 
075'=32'31.7"  W.  All  coordinates 
reference  Datum:  NAD  1983. 

(b)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
§165.33  of  this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  within  this  security  zone 
unless  authorized  to  do  so  by  the  Coast 
Guard  or  designated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  Orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Marine  Band 
Radio,  channels  13  and  16.  The  Captain 
of  the  Port  can  be  contacted  at  (215) 
271-4807. 

(4)  The  Captain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 
of  this  security  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  22  (157.1  MHZ). 

(c)  Definitions.  For  the  purposes  of 
this  section.  Captain  of  the  Port  means 
the  Commanding  Officer  of  the  Coast 
Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 


commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  as  a  designated 
representative  on  his  behalf. 

Dated:  August  7,  2003. 
Jonathan  D.  Sanibbi, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port  Philadelphia. 

(PR  Doc.  03-23502  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-107-200338(b);  FRL-7558-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina: 
Mecklenburg-Union  Transportation 
Conformity  Interagency  Memorandum 
of  Agreement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve  a  revision  to  Uie  North  Carolina 
State  Implementation  Plan  (SIP)  that 
contains  the  transportation  conformity 
memorandum  of  agreement  with  the 
Mecklenburg-Union  Metropolitan 
Planning  Organization  and  others.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  pxeriod  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  October  15.  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Kelly  Sheckler, 
Air  Quality  Modeling  and 
Transportation  Section,  Air  Planning 
Branch.  Air.  Pesticides  and  Toxics 
Management  Division.  U.S. 
Environmental  Protection  Agency, 
Region  4.  61  Forsyth  Street,  SW.,"^ 
Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 


delivery/courier.  Please  follow  the 
detailed  instructions  described  in  the 
direct  final  rule.  SUPPLEMENTARY 
INFORMATION  (sections  I.B.l.i.  through 
iii.)  which  is  published  in  the  Rules 
Section  of  this  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler.  Air  Quality  Modeling 
and  Transportation  Section,  Air 
Planning  Branch.  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,61  Forsyth  Street.  SW.,' 
Atlanta.  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9042. 
Ms.  Sheckler  can  also  be  reached  via 
electronic  mail  at 
sbeckler.keHy@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  August  28,  2003.       ^ 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[PR  Doc.  03-23267  Filed  9-12-03-;  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL200-3b;  FRL-7558-4] 

Approval  and  Promulgation  of 
Implententation  Plans;  Illinois;  Revised 
Motor  Vehicle  Emissions  Inventories 
and  Motor  Vehicle  Emissions  Budgets 
using  MOBILES 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  the 
attainment  and  maintenance  of  the  one- 
hour  national  ambient  air  quality 
standard  (NAAQS)  for  ozone  submitted 
by  Illinois  on  April  11.  2003. 
Specifically,  EPA  is  proposing  to 
approve  Illinois'  revised  2007  motor 
vehicle  emission  inventories  and  2007 
Motor  Vehicle  Emissions  Budgets 
(MVEB)  recalculated  using  MOBILE6  for 
the  Chicago  severe  ozone  area. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register.  EPA  is 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal, 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  relevant  written 
adverse  comments.  EPA  will  take  no 
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further  action  on  this  proposed  rule.  If 
EPA  receives  relevant  adverse  written 
comment,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect.  In  that 
event,  EPA  will  address  all  relevant 
public  conmients  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  In 
either  event,  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  October  15,  2003. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  USEPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier,  please  follow  the 
detailed  instructions  described  in 
[Part{I){B)l  of  the  SUPPLEMENTARY 
INFORMATION  section. 

A  copy  of  the  plan  revision  request  is 
available  for  inspection  at  the 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (Please  telephone 
Patricia  Morris  at  (312)  353-8656  before 
visiting  the  Region  5  Office.  Or  by  e- 
mail  contact  morris.patricia@epa.gov.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Envirormiental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
USEPA,  Region  5,77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604, 
(312) 353-8656  or 
monis.patricia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we,"  "us."  or  "our"  are  used  we  mean 
the  EPA. 

I.  General  Information 

II.  What  action  is  EPA  taking  today? 

III.  Where  can  I  find  more  information  about 

this  proposal  and  corresponding  direct 
final  rule? 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file  for  this 
action  available  for  inspection  at  the 
Regional  Office  under  Region  5  Air 
Docket  Number  IL200-3.  The  official 
public  file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 


Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  iCBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  ol  materials  that  is  available. 

2.  Electronic  Access.  You  may  access 
this  FederalJRegister  document 
electronically  through  the 
Regulation. f  ov  Web  site  located  at  http:/ 
/www.regult  tions.gov  where  you  can 
find,  review  and  submit  comments  on 
Federal  rule  i  that  have  been  published 
in  the  Feder  il  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  cor  iment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  <  omments,  whether 
submitted  e  ectronically  or  in  paper, 
will  be  mad  !  available  for  public 
viewing  at  t  le  EPA  Regional  Office,  as 
EPA  receive  s  them  and  without  change, 
unless  the  o  )mment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  b)  statute.  When  EPA 
identifies  a  ( :omment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  t  a  that  material  in  the 
version  of  ti  e  comment  that  is  placed  in 
the  official  [  ublic  rulemaking  file.  The 
entire  prints  d  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regio:  lal  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may   ubmit  comments 
electronical  y,  by  mail,  or  through  hand 
delivery/coi  rier.  To  ensure  proper 
receipt  by  E  'A,  identify  the  appropriate 
rulemaking  Identification  number  by 
including  trie  text  "Public  comment  on 
proposed  ru  emaking  Regional  SIP 
Edocket  Nu  nber  IL200-3"  in  the  subject 
line  on  the   irst  page  of  your  comment. 
Please  ensu  e  that  your  comments  are 
submitted  v  ithin  the  specified  comment 
period.  Con  ments  received  after  the 
close  of  the  comment  period  will  be 
marked  "lat  3."  EPA  is  not  required  to 
consider  th«  se  late  comments. 

1.  Electro,  lically.  If  you  submit  an 
electronic  o  jmment  as  prescribed 
below,  EPA  recommends  that  you 
include  you  r  name,  mailing  address, 
and  an  e-mi  il  address  or  other  contact 
information  in  the  body  of  your 
comment,  fi  Iso  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompemying  the  disk  or 
CD  ROM.  T  lis  ensures  that  you  can  be 
identified  a ;  the  submitter  of  the 
comment  ai  id  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 


due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
bortzer.jay@epa.gov,  please  include  the 
text  "Public  comment  on  proposed 
rulemaking  IL200-3"  in  the  subject  line. 
EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through 'Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are- 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  regulations.gov  at 
http://www.reguIations.gov,  then  click 
on  the  button  "TO  SEARCH  FOR 
REGULATIONS  CLICK  HERE",  and 
select  Envirormiental  Protection  Agency 
as  the  Agency  name  to  search  on.  The 
list  of  current  EPA  actions  available  for 
comment  will  be  listed.  Please  follow 
the  online  instructions  for  submitting 
comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to:  J. 
Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch,  (AR-18J),  U.S.  Enviromnental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Please  include  the  text  "Public 
comment  on  proposed  rulemaking 
Regional  Air  Docket  IL  200-3b"  in  the 
subject  line  on  the  first  page  of  your 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  J.  Elmer 
Bortzer,  Chief,  Regulation  Development 
Section,  Air  Programs  Branch,  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
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Region  5.  77  West  Jackson  Boulevard, 
18th  floor,  Chicago,  Illinois  60604.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
Friday.  8:30  to  4:30  excluding  Federal 
holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMA-nON  CONTACT  section.    . 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 


provide  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

II.  What  Action  Is  EPA  Taking  Today? 

On  April  11,  2003.  the  Illinois 
Environmental  Protection  Agency 
submitted  a  revision  to  the  Illinois  SIP 
for  the  attainment  and  maintenance  of 
the  one-hoiu-  NAAQS  for  ozone. 
Specifically,  the  submittal  included 
revised  2007  motor  vehicle  emission 
inventories  and  2007  MVEB 
recalculated  using  MOBILE6  for  the 
Chicago  severe  ozone  area.  The 
submittal  also  included  a  new  2005 
projected  MVEB.  EPA  is  proposing  to 
approve  the  SIP  revision  request. 

III.  Where  Can  I  Find  More  Infornration 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  4201  et  seq. 
Dated:  August  28,  2003. 
William  E.  Muno. 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  03-23269  Filed  9-J2-03;  8:45  am] 
BILLING  CODE  6560-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 
RiN  0991-AB13 

Medicare  and  Federal  Health  Care 
Programs:  Fraud  and  Abuse; 
Clarification  of  Terms  and  Application 
of  Program  Exclusion  Authority  for 
Submitting  Claims  Containing 
Excessive  Charges 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
amend  OIG  exclusion  regulations 
addressing  excessive  claims,  by 
including  definitions  for  the  terms 
"substantially  in  excess"  and  "usual 
charges,"  and  by  clarifying  the  "good 
cause"  exception  set  forth  in  this 
section. 

DATES:  To  assiu-e  consideration,  public 
comments  must  be  delivered  and 
received  at  the  address  provided  below 
by  no  later  than  5  p.m.  on  November  14, 
2003. 

ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 


address:  Office  of  Inspector  General. 
Department  of  Health  and  Human 
Services,  Attention:  OIG-53-P.  Room 
5^46.  Cohen  Building,  330 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OIG-53-P. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darlene  M.  Hampton.  Office  of  Counsel 
to  the  Inspector  General.  (202)  619- 
0335. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Current  Legal  Framework 

Section  1128(b)(6)(A)  of  the  Social 
Security  Act  (the  Act)  provides  that  the 
Secretary  may  exclude  any  individual  or 
entity  from  participation  in  any  Federal 
healtii  care  program  if  the  Secretary 
determines  that  the  individual  or  entity: 

"has  submitted  or  caused  to  be  submitted 
bills  or  requests  for  payment  (where  such 
bills  or  requests  are  based  on  charges  or  cost) 
under  subchapter  XVIII  of  this  chapter  or  a 
State  health  care  program  containing  charges 
(or.  in  applicable  cases,  reqnests  for  payment 
of  costs)  for  items  or  services  furnished 
substantially  in  excess  of  such  individual's  or 
entity's  usual  charges  (or.  in  applicable  cases, 
substantially  in  excess  of  such  individuals  or 
entity's  costs)  for  such  items  or  services, 
unless  the  Secretary  finds  there  is  good  cause 
for  such  bills  or  requests  containing  such 
charges  or  costs.  *   *  *" 

The  Secretary  has  specifically 
delegated  the  authority  under  section      * 
1128  of  the  Act  to  the  Department's 
Office  of  Inspector  General  (OIG)  (53  FR 
12993:  April  20,  1988). 

The  implementing  OIG  regulations 
effectuating  section  1128(b)(6)(A)  of  the 
Act  are  set  forth  at  42  CFR  1001.701. 
Section  1001.701(a)(1)  provides  that  the 
OIG  may  exclude  an  individual  or  entity 
that  has  "[sjubmitted,  or  caused  to  be 
submitted,  bills  or  requests  for 
payments  imder  Medicare  or  any  of  the 
State  health  care  programs  containing 
charges  or  costs  for  items  or  services 
furnished  that  are  substantially  in 
excess  of  such  individual's  or  entity's 
usual  charges  or  costs  for  such  items  or 
services.  *  *  *"  In  addition, 
§  1001.701(c)(1).  implementing  the 
statutory  "good  cause"  exception, 
provides  that  an  individual  or  entity 
will  not  be  excluded  for  "(sjubmitting, 
or  causing  to  be  submitted,  bills  or 
requests  for  payment  that  contain 
chai;ges  or  costs  substantially  in  excess 
of  usual  charges  or  costs  when  such 
charges  or  costs  are  due  to  imusual 
circumstaDces  or  medical  OHnplicaticHis 
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requiring  additional  time,  effort, 
expense  or  other  good  cause.  *  *   *" 

Absent  certain  aggravating  Or 
mitigating  circumstances,  a  permissive 
exclusion  imposed  under  section 
1128(b)(6)(A)  of  the  Act  will  be  for  a 
period  of  3  years  {§  1001.701(d)(1)). 

B.  Previous  OIG  Rulemaking 

The  OIG  has  published  2  proposed 
rules  in  the  Federal  Register  expressing 
its  desire  to  provide  further  guidance 
related  to  §  1001.701.  In  the  preamble  to 
the  April  2, 1990  proposed  rule  (55  FR 
12205, 12215),  the  OIG  stated  that  "[w]e 
are  considering  whether  to  define  in 
regulations  the  terms  'substantially  in 
excess  of  and  'usual  charges  or  costs,' 
and  we  invite  cominent  on  whether 
defining  these  terms  would  be  useful, 
and  if  so,  what  the  appropriate 
definitions  should  be."  Most 
commenters  agreed  that  definitions 
would  be  helpfiil,  although  none  were 
able  to  suggest  feasible  ones  (57  FR 
3298,  3307;  January  29, 1992).  After 
reviewing  the  public  comments,  the  OIG 
elected  to  continue  evaluating  the 
billing  patterns  of  individuals  and 
entities  on  a  case-by-case  basis.  [Id.) 

Subsequently,  the  OIG  published 
proposed  rulemaking  on  September  8, 
1997,  setting  forth  the  revised  or 
expanded  OIG  exclusion  authorities 
authorized  by  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  Public  Law  104-191.  As  part  of 
that  rulemaking,  the  OIG  proposed 
amending  §  1001.701(a)(1)  to  authorize 
the  exclusion  of  an  individual  or  entity 
that  has  submitted,  or  caused  to  be ' 
submitted,  bills  or  requests  for  Medicare 
or  State  health  care  program  payments 
that  contain  charges  or  costs  that  are 
substantially  in  excess  of  its  usual 
charges  or  costs  for  items  or  services 
furnished  to  any  of  its  customers, 
clients,  or  patients  (62  FR  47182, 
47186).  However,  after  reviewing  the 
public  comments,  the  OIG  elected  not  to 
amend  §  1001.701(a)(1).  In  the  preamble 
to  the  final  rule,  the  OIG  noted  that  the 
increasing  use  of  fee  schedules  could 
limit  the  application  of  §  1001.701(a)(1), 
which  applies  where  a  claim  is  made  on 
a  charge  or  cost  basis  (63  FR  46676» 
46681;  September  2, 1998). 

n.  Summary  of  Proposed  Amendnients 

Notwithstanding  the  increasing  use  of 
fiee  schedule^  by  Federal  health  care 
programs,  many  of  the  pa)rment 
provisions  of  the  Act,  especially  under 
Part  B  of  Medicare,  continue  to  be 
charge-based  in  that  programs  are  only 
obligated  to  pay  the  lower  of  the  actual 


charge  or  th( !  fee  schedule  amount.'  In 
other  words,  the  fee  schedule  is  not  an 
entitlement,  but  a  cap  on  the  amount 
that  Medical  e  will  pay  for  the  item  or 
service.  In  n  any  cases,  payments  from 
Medicare  an  1  other  Federal  health  csire 
programs — e  ven  when  capped  by  a  fee 
schedule — n  lay  be  substantially  more 
t^ian  the  pay  ments  that  providers  have 
agreed  to  ac<  ept  from  most  or  all  of  their 
other  third  p  arty  payors.  (For 
convenience  in  this  preamble,  the  term 
"providers"  includes  both  suppliers  and 
providers,  where  appropriate.)  Other 
Medicare  pa  lament  provisions,  such  as 
the  inpatien  outlier  payment 
methodolog; ',  also  depend  in  whole  or 
part  on  a  pn  vider's  costs  or  charges. 
Therefore,  s(!Ction  1128(b)(6)(A)  of  the 
Act  has  continuing  relevemce  for,  and 
applicabilit)  to,  bills  and  requests  for 
payment  sul  mitted  for  items  or  services 
for  which  p{  yment  is  based  directly  or 
indirectly  oi  i  the  provider's  charges  or 
costs,  especi  ally  in  Medicare  Part  B, 
including  bj  way  of  example  only, 
clinical  labo  ratory  services,  durable 
medical  equ  pment,  medical  supplies, 
and  drugs. 

We  are  ex  iluding  from  the  scope  of 
the  propose!  I  regulation  claims  for 
physician  se  rvices  reimbursed  under  the 
Medicare  pi  ysician  fee  schedule, 
including  pi  ysician  services  provided 
by  other  hea  th  care  professionals  paid 
under  the  ae  gis  of  the  Medicare 
physician  fe  3  schedule,  such  as  nurse 
practitioner  .  While  reimbursement  for 
physician  sc  rvices  under  section  1848(a) 
of  the  Act  is  the  lower  of  the  actual 
charge  or  thi  (  fee  schedule  amount,  the 
Medicare  fe  i  schedule  for  physician 
services  is  d  3veloped  independently  by 
the  Centers  or  Medicare  and  Medicaid 
Services  has  sd  on  a  review  of  actual 
costs  of  deli  /ering  such  services, 
updated  anqually,  and  subject  to  public 
notice  and  domment.  Given  that  the 
physician  fe  b  schedule  is  subject  to 
detailed  stal  utory  direction  as  to  the 
components  and  the  method  of 
calculation,  which  include  relative 
value  imits  RVUs)  and  empirical 
market  data  we  have  determined  that 
the  fee  schei  lule  amounts  for  physician 
services  imc  er  section  1848(a)  of  the  Act 
are  function  ally  equivalent  to  a 
prospective  payment  methodology  and 
should  be  treated  accordingly  for 


'  Some  State 
reimbursement 
payment  [i.e. 
amount 
payment 
indirectly  on 
such  cases, 
submit  claims 
and  section  11 
apply  to  their 


lealth  care  programs' 
is  based  upon  a  pure  fee  schedule 
provider  receives  the  fee  schedule 
regardl  !ss  of  its  charges)  or  some  other 
metho  dology  that  is  not  based  directly  or 
provider's  charges  or  costs.  In 
pro  riders  would  have  no  opportunity  to 
( ontaining  excessive  charges  or  costs, 
i  8(b)(6)(A)  of  the  Act  would  not 
bills  or  requests  for  payment. 


purposes  of  section  1128(b)(6)(A)  of  the 
Act.  We  are  soliciting  comments  as  to 
whether  any  services  reimbursed  based 
on  the  physician  fee  schedule  should  be 
subject  to  these  regulations.  We  note 
that  ancillary  services,  such  as 
laboratory  tests  and  drugs,  would 
remain  subject  to  these  regulations,  even 
when  furnished  by  physicians. 

Because  Medicaia  programs  vary  by 
State,  we  cannot  develop  a  uniform  rule 
applicable  to  all  Medicaid  physician 
services.  If  a  State's  Medicaid  fee 
schedule  is  based  on  the  Medicare  fee 
schedule,  we  would  treat  it  like  the 
Medicare  fee  schedule.  Other  Medicaid 
reimbursement  schemes  would  need  to 
be  analyzed  on  a  case-by-case  basis. 
Historically,  Medicaid  has  typically 
been  a  low  payor,  and  it  would  be 
unusual  for  a  provider's  charge  to 
Medicaid  to  be  substantially  in  excess  of 
its  usual  charge. 

While  Medicare  pays  for  a  number  of 
other  items  and  services  using  fee 
schedules,  these  fee  schedules  differ 
significantly  bom  the  physician  RVU- 
based  fee  schedule.  These  other  fee 
schedules  are  updated  less  regularly,  are 
subject  to  fewer  statutory  constraints, 
and  may  receive  less  public  input.  The 
OIG  recognizes  that,  in  most  cases,  fee 
schedules  are  intended  to  approximate 
a  reasonable  payment  amount.  However, 
fee  schedules  are  administered  prices 
and,  in  some  situations,  may  quickly 
become  out-of-date  based  on  market 
forces.  When  market  forces  cause  a 
provider's  usual  charge  to  most  of  its 
customers  to  drop  substantially  below 
the  Medicare  fee  schedule  allowance, 
some  providers  continue  to  charge 
Medicare  at  least  the  fee  schedule 
amount.  In  this  situation,  the  provider 
creates  a  two-tier  pricing  structure  with 
Medicare  paying  more  than  other 
customers.  Unless  the  price  differential 
can  be  justified  by  costs  that  are 
uniquely  associated  with  the  Medicare 
program,  the  provider  is  simply 
overcharging  Medicare.  In  such 
circumstances,  section  1128(b)(6)(A)  of 
the  Act  obligates  providers  to  either 
charge  Medicare  and  Medicaid 
approximately  the  sa^;i^  amount  as  they 
usually  charge  their  other  purchasers  for 
the  same  items  or  services  or  risk 
exclusion  from  all  Federal  health  care 
programs. 

The  principal  protection  against 
overpaying  for  services  to  Federal  health 
care  program  beneficiaries  is  timely  and 
accurate  updating  of  the  various  fee 
schedules  used  by  Federal  health  care 
programs.  However,  section 
1128(b)(6)(A)  of  the  Act  provides  useful 
backstop  protection  for  the  public  fisc 
from  providers  that  routinely  charge 
Medicare  or  Medicaid  substantially 
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more  than  their  other  customers.  This 
proposed  rule  would  clarify  that 
providers  are  not  required  to  give 
Medicare  and  Medicaid  their  best  price. 
Rather,  this  proposed  rule  only 
addresses  the  narrow  situation  in  which 
the  providers  are  charging  Medicare  or 
Medicaid  substantially  more  than  they 
regularly  charge  a  majority  of  their  other 
customers  for  the  same  items  or 
services. 

In  an  effort  to  more  clearly  define  the 
scope  of  section  1128(b)(6)(A)  of  the 
Act,  we  are  proposing  to  revise 
§  1001.701  to  define  specifically  the 
terms  "usual  charges"  and 
"substantially  in  excess,"  and  to  clarify 
the  "good  cause"  exception. 

A.  Definition  of  "Usual  Charges" 

We  propose  to  define  the  term  "usual 
charges"  to  include  the  amounts  billed 
to  cash  paying  patients;  the  amounts 
billed  to  patients  covered  by  indemnity 
insurers  with  which  the  provider  has  no 
contractual  arrangement;  and  any  fee- 
for-service  rates  it  contractually  agrees 
to  accept  from  any  payor,  including  any 
discounted  fee-for-service  rates 
negotiated  with  managed  care  plans. 
Given  the  changes  in  the  health  care 
marketplace,.negotiated  rates  have 
become  a  substantial  portion  of  many 
health  care  providers';  revenues.  To  the 
extent  a  provider  agrees  to  discount  its 
rates,  the  discounted  contract  rate  is  its 
"charge"  to  those  patients. 

Specifically,  when  a  provider 
contractually  agrees  to  accept  a  fixed 
amount  for  an  item  or  service  or  an 
amount  based  upon  a  payor's  fee 
schedule,  such  amoimt  is  the  provider's 
charge  for  that  item  or  service  to 
patients  covered  by  the  contract. 

We  also  propose  that  the  following 
charges  should  not  he  included  when 
determining  the  usual  charge: 

•  Charges  for  services  provided  to 
uninsm-ed  patients  free  of  charge  or  at 
a  substantially  reduced  rate; 

•  Capitated  payments; 

•  Rates  offered  under  hybrid  fee-for- 
service  arrangements  whereby  more 
than  10  percent  of  the  individual's  or 
entity's  maximum  potential 
compensation  could  be  paid  in  the  form 
of  a  bonus  and/or  withhold  payment; 
and 

•  Fees  set  by  Medicare,  State  health 
care  programs,  and  other  Federal  health 
care  programs,  subject  to  the  limitations 
described  below. 

1.  Determining  the  "Usual"  Charge 

To  determine  the  "usual"  charge,  we 
are  considering  two  alternative 
approaches.  First,  in  order  to  determine 
the  "usual"  charge,  we  are  considering 
using  the  provider's  average  charge.  To 
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determine  the  average  charge,  one 
would  list  all  of  the  provider's  charges 
for  a  particular  item  or  service  for  the 
most  recent  1-year  period  (this  1-year 
period  can  be  the  calendar  year  or  a 
rolling  12-month  period  ending  with  the 
most  recent  month  for  which  data  are 
available),  and  then  divide  the  sum  of 
the  charges  by  the  number  of  charges. 
As  noted  above,  Medicare  fee-for  service 
charges  and  certain  other  charges  would 
not  be  included. 

Alternatively,  we  are  considering 
using  the  "fiftieth  percentile"  method 
(i.e.,  the  median).  To  determine  the 
median,  one  would  take  the  following 
steps: 

•  List  the  provider's  charges  for  a 
particular  item  or  service  for  the  most 
recent  one-year  period.  (This  one-year 
period  can  be  the  calendar  year  or  a 
rolling  12-month  period  ending  with  the 
most  recent  month  for  which  data  are 
available.) 

•  Arrange  the  charges  from  the  lowest 
to  the  highest.  (If  the  same  rate  is 
charged  more  than  once,  it  must  be 
listed  each  time  that  it  is  charged.) 

•  Select  the  median,  which  is  a 
charge  (or  charge  range)  at  which 
exactly  half  the  provider's  charges  are 
below  and  half  are  above. 

This  can  be  done  in  the  following 
manner: 

•  Count  the  total  number  of  charges 
and  divide  that  number  by  2. 

•  If  the  result  is  a  whole  number  (n), 
begin  at  the  lowest  charge  and  count  to 
the  n'h  charge.  The  median  is  a  number 
that  is  between  the  nth  charge  and  the 
n'f'+l  charge. 

•  If  the  result  is  a  fraction  (e.g.,  n.5), 
then  begin  at  the  lowest  charge  and 
count  to  the  n'^+i  charge.  This  is  the 
median  charge. 

Set  forth  below  are  3  examples  that 
demonstrate  how  the  median  should  be 
calculated. 

Example  A:  Even  number  of  charges  [i.e., 
the  result  is  a  whole  number). 

Charges:  SlOO.  SlOO,  S150,  S175,  $200. 
S250,  $300  and  $500. 

Median:  Any  number  between  $175  and 
$200. 

There  are  8  charges.  The  result  of  8  divided 
by  2  is  4  {i.e.,  a  whole  number)  and, 
therefore,  n  equals  4.  Since  the  result  [i.e.  4) 
is  a  whole  number,  the  median  is  a  number 
that  is  between  the  nth  charge  (;.e.,  the  4th 
charge)  and  the  n'^+i  charge  (/.e.,  4"'+i 
charge  or  the  5"'  charge).  The  4"'  charge  is 
$175  and  the  5'h  charge  is  $200.  Therefore, 
the  median  is  any  number  between  $175  and 
$200. 

Example  B:  Odd  number  of  charges  (i.e., 
the  result  is  a  fraction). 

Charges:  $100.  $100.  $150,  $175,  $200. 
$300  and  $500. 

Median:  $175. 

There  are  7  charges.  The  result  of  7  divided 
by  2  is  3.5  (i.e,  a  fraction)  and,  therefore,  n 


equals  3.  Since  the  result  [i.e..  3.5)  is  a 
fraction,  the  median  is  the  n'^+i  charge  [i.e., 
the  S"'  +1  charge  or  the  4"'  charge).. 
Therefore,  the  median  is  the  4"'  charge  or 
$175. 

Example  C:  Many  duplicate  charges. 

Charges:  $250.  $250.  $250.  $250,  $250, 
$300,  $350  and  $350. 

Median:  $250. 

There  are  8  charges.  The  result  of  8  divided 
by  2  is  4  [i.e.,  a  whole  number)  and. 
therefore,  n  equals  4.  Since  the  result  [i.e.,  4)  - 
is  a  whole  number,  the  median  is  a  number 
that  is  between  the  n'*'  charge  [i.e.,  the  4th 
cfiarge)  and  the  n'^+i  charge  [i.e.,  4"'+i 
charge  or  the  5'^  charge).  The  4'h  charge  is 
$250  and  the  5th  charge  is  $250.  Therefore, 
the  median  is  $250. 

We  are  soliciting  public  comments 
about  these  and  other  methodologies  as 
a  means  of  determining  the  "usual" 
charge. 

2.  Principles  To  Be  Considered  in 
Determining  What  Charges  To  Include 

When  determining  what  charges, 
should  be  included  in  calculating  a 
provider's  usual  charges,  the  following 
principles  should  be  considered: 

a.  Charges  Billed  Directly  to  Patients 

The  entire  charge  billed  directly  to 
patients  can  be  included  in  determining 
usual  charges  as  long  as  the  provider 
makes  a  good  faith  effort  to  collect  the 
full  amount.  However,  if,  for  example, 
the  provider  charges  $100,  but  routinely 
accepts  $80  without  trying  to  recoup  the 
$20  copayment  balance,  then  the  $80 
charge  should  be  used  in  determining 
the  usual  charge.  As  noted  above, 
charges  for  services  provided  to 
uninsured  patients  free  of  charge  or  at 
a  substantially  reduced  rate  are  not 
included  when  determining  the  usual 
charge. 

b.  Charges  Negotiated  With  a  Third 
Party  Payor 

If  the  provider  has  a  contract  with  a 
third  party  payor  to  accept  an  amount 
other  than  the  provider's  actual  charge, 
then  for  each  service  or  item  provided 
at  the  negotiated  rate,  this  negotiated 
rate,  together  with  the  applicable 
copayment,  if  any,  should  be  included 
when  determining  the  usual  charge. ^ 
This  negotiated  rate  should  be  used 
even  if  the  bill  submitted  to  the  payor 
lists  a  higher  charge,  because  the  higher 
charge  is  never  collected. 

-'The lower  negotiated  rate  may  be  based  upon  a 
predetermined  fixed  amount,  a  payor's  fee 
schedule,  a  fixed  discount  (such  as  a  percentage 
discount)  or  some  other  payment  methodology. 
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c.  Charges  Billed  to  Third  Party  Payors 
With  Whom  the  Provider  Does  Not  Have 
a  Contractual  Arrangement 

A  provider  often  bills  third  party 
payors  with  whom  the  provider  does 
not  have  a  contractual  relationship.  In 
such  cases,  the  patient  is  usually 
responsible  for  the  difference  between 
the  full  charge  that  is  billed  to  the  third 
party  payor  and  the  amount  received 
from  it.  The  usual  charge  includes  cost- 
sharing  amounts  that  should  be 
collected. 

d.  Contractual  Rates  Offered,  Directly  or 
Indirectly,  to  Managed  Care  Plans 

In  determining  usual  charges, 
providers  should  include  any 
contractual  per-service  rate  offered, 
directly  or  indirectly,  to  commercial 
managed  care  plans,  Medicare+Choice 
plans,  State  managed  care  plans  and 
other  Federal  managed  care  plans.  In 
addition,  providers  should  include 
contractual  per-service  rates  that  vary 
depending  on  conditions  (i.e.,  bonuses 
or  withholds),  provided  the  total 
variance  is  less  than  or  equal  to  10 
percent.  We  have  selected  the  10 
percent  benchmark  because  we  believe 
it  is  a  small  enough  number  that  we  can 
be  confident  that  the  charge  will  be 
reasonably  ascertainable.  We  believe 
that  a  larger  percent  would  increase  the 
uncertainty  as  to  the  actual  amount  of 
payment  for  the  item  or  service.  In 
determining  usual  charges,  we  propose 
that  providers  handle  contractual  per- 
service  rates  in  the  following  manner: 

•  Include  contractual  per-service 
rates  offered,  directly  or  indirectly,  to 
managed  care  plans  only  if  10  percent 
or  less  of  the  provider's  maximum 
potential  compensation  could  be  paid  in 
the  form  of  a  bonus  and/or  a  return  of 
certain  funds  previously  deducted  from 
the  provider's  compensation  (i.e.,  a 
"withhold  payment"). 

•  In  determining  usual  charges,  the 
rate  to  be  used  for  such  contractual  per- 
service  rates  would  be  the  base 
contractual  per-service  rate  (without  the 
bonus  and/or  withhold  pa)anent),  plus 
one-half  the  potential  bonus  and/or 
withhold  payment,  regardless  of 
whether  the  bonus  or  withhold 
payments  are  actually  paid. 

We  recognize  that,  in  many  cases,  the 
aggregate  rate  paid  for  a  particular  iteih 
or  service  cannot  be  determined  until  a 
decision  is  made  regarding  the 
contingent,  additional  compensation. 
Notwithstanding,  we  believe  that,  in 
cases  where  the  additioned 
compensation  is  less  than  or  equal  to  10 
percent  of  the  provider's  maximum 
potential  compensation,  the  contractual 
per-service  rate  (adjusted  in  the  manner 
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Rates  offe  ^ed  to  the  Department  of 
Defense  (Da  D)  for  its  various  health  care 
plans  shoul  1  be  included  in 
determining  usual  charges,  regardless  of 
whether  the  /  are  offered  in  Gormection 
with  a  man:  ged  care  plan,  unless  the 
rates  are  baj  ed  upon  (1)  capitated 
payments  oi  (2)  hybrid  fee-for-service 
arrangemen  :s  employing  bonuses  or 
withhold  payments  that  exceed  the 
proposed  1(1  percent  threshold 
established  above  in  section  II.A.2.d.  of 
this  preamble  discussion.  Providers 
often  offer  t  le  DoD's  health  care 
programs  ra  tes  that  are  significantly 
lower  than  hose  offered  to  other 
Federal  hea  th  care  programs. 

f.  Charges  o '  Affiliated  Entities 

Some  con  ^panies  create  separate  legal 
entities  for  heir  Medicare  and  non- 
Medicare  bi  isiness.  By  segregating  the 
Medicare  bi  isiness,  such  companies 
often  have  !  ubstantially  different 
charges  for  Medicare  and  non-Medicare 
business.  Hpwever,  in  determining  the 
usual  charg  3,  the  provider  should 
include  all  <  :harges  of  any  affiliated 
entities  pro  aiding  substantially  the  same 
items  or  ser  ifices  in  the  same  or 
substantial!  y  the  same  markets.  An 
"affiliated  <  ntity"  is  any  entity  that 
directly  or  i  ndirectly,  through  one  or 
more  intermediaries,  controls,  is 
controlled  By,  or  is  under  common 
contcol  wit  I  the  provider. 

B.  Definitio  i  of  "Substantially  in 
Excess" 

Section  1 128(b)(6)(A)  of  the  Act  is  a 
permissive  exclusion  statute.  That  is, 
the  OIG  ma  f,  but  is  not  required  to, 
exclude  a  p  rovider  for  violation  of  the 
statute.  In  « xercising  its  discretionary 
authority,  t  le  OIG  is  proposing  that,  for 
purposes  o  section  1128(b)(6)(A)  of  the 
Act,  only  those  charges  or  costs  that  are 
more  than    20  percent  of  a  provider's 


usual  charges  or  costs  will  be  deemed  to 
be  "substantially  in  excess."  Having 
considered  various  options,  we  believe 
this  120  percent  measure  is  a  reasonable 
interpretation  of  "substantially  in 
excess"  and  is  high  enough  to  permit 
reasonable  variation.  Based  on 
anecdotal  evidence  and  our  review  of 
particular  factual  situations  in  the 
advisory  opinion  context  and  elsewhere, 
we  believe  that  a  20  percent  differential 
is  high  enough  that  most  people  would 
agree  that  the  charges  to  Medicare  are 
substantially  in  excess. 

For  purposes  of  the  regulation,  where 
the  actual  charge  submitted  exceeds  an 
applicable  fee  schedule,  we  would 
consider  the  fee  schedule  amount  as  the 
actual  charge.  As  a  result,  providers 
submitting  charges  (as  capped  by  any 
applicable  fee  schedule)  or  costs  that  are 
equal  to  or  less  than  120  percent  of  their 
usual  charges  or  costs  will  not  be 
subject  to  sanction  under  section 
1128(b)(6)(A)  of  the  Act.  Moreover,  for 
providers  submitting  charges  or  costs 
that  are  more  than  120  percent  of  the 
provider's  usual  charges  or  costs, 
exclusion  is  not  mandatory.  That  is,  the 
authority  regarding  whether  to  exclude 
such  a  provider  from  Federal  health  care 
programs  remains  within  the  discretion 
of  the  OIG,  notwithstanding  die  120 
percent  benchmark. 

We  are  specifically  seeking  comments 
on  both  this  proposed  definition  of 
"substantially  in  excess"  and  the  120 
percent  benchmark.  We  are  also 
interested  in  comments  as  to  whether 
the  numeric  benchmark  for 
"substantially  in  excess"  should  vary 
based  upon  certain  factors  (e.g.,  whether 
the  benchmark  should  be  lower  for 
some  providers  than  others  based  on  the 
type  or  location  of  a  provider  or  the 
reimbursement  methodology  applicable 
to  the  provider  or  whether  the 
benchmark  should  take  into  account 
certain  market  considerations)  and,  if 
so,  how  and  why.  We  will  continue  to 
consider  data  on  charging  practices  and 
are  interested  in  suggestions  on 
potential  sources  of  data.  We  are  also 
interested  in  comments  on  whether  and 
in  what  circumstances  it  might  be 
appropriate  to  define  "substantially  in 
excess"  on  a  case-by-case  basis  when 
below  the  threshold. 

C.  Clarification  of  the  "Good  Cause" 
Exception 

Section  1128(b)(6)(A)  ef  the  Act  grants 
the  Secretary  the  authority  to  permit 
providers  to  charge  Medicare  or 
Medicaid  substantially  in  excess  of  their 
usual  costs  or  charges  if  the  Secretary 
determines  there  is  good  cause  for  the 
higher  charges  or  costs.  The  Secretary's 
decision  regarding  whether  good  cause 


Federal  Register /Vol.  68,  No.  178 /Monday,  September  15,  2003  /  Proposed  Rules 


53943 


exists  is  not  subject  to  administrative  or 
judicial  review.  Moreover,  as  previously 
mentioned,  th  3  Secretary's  authority 
under  section  1128  of  the  Act,  including 
the  authority  to  assess  "good  cause," 
has  been  delegated  to  the  OIG. 

Given  the  myriad  of  health  care 
payment  and  service  arrangements,  the 
OIG  believes  that  "good  cause"  should 
be  interpreted  broadly.  In  general,  we 
are  proposing  that  §  1001.701(c)(1) 
should  apply  when  there  is  a  reasonable 
set  of  underlying  facts  and 
circumstances. 3  The  regulations  in 
§  1001.701(c)(1)  currently  permit 
submission  of  excessive  charges  or  costs 
that  are  due  to  unusual  circumstances  or 
medical  complications  requiring 
additional  time,  effort,  or  expense  in 
individual  cases.  We  are  proposing  a 
new  exception  for  cases  where  the 
higher  charge  or  cost  submitted  to 
Medicare  or  Medicaid  is  a  result  of 
increased  costs  associated  with  serving 
program  beneficiaries.  For  exeimple, 
higher  charges  or  costs  may  result  from 
claims  processing  or  delays  and  denials 
in  payment  associated  with  serving 
Medicare  or  Medicaid  beneficiaries.  The 
burden  of  proof  to  establish  the 
existence  of,  and  to  quantify,  the  higher 
charges  or  costs  rests  upon  the 
individual  or  entity  relying  on  the  good 
cause  exception. 

We  believe  that  there  may  be  other 
circumstances  in  which  providers 
should  be  permitted  to  submit  higher 
charges  or  costs  to  Medicare  and 
Medicaid,  including  factors  specific  to 
certain  types  of  providers.  The  OIG  is 
interested  in  comments  on  its  proposed 
cimendments  pertaining  to  "good 
cause,"  including  any  conmients 
identifying  other  circumstances  that 
may  constitute,  good  cause  for 
submitting  excessive  charges  or  costs. 

In  addition  to  the  generic  exceptions 
included  in  the  proposed  amendments, 
a  provider  may  also  request,  in 
accordance  with  42  CFR  part  1008,  a 
formal  advisory  opinion  concerning  the 
application  of  section  1128(b)(6)(A)  of 
the  Act  to  specific  billing  arrangements 
that  either  are  in  existence  or  are 
arrangements  the  provider  in  good  faith 
plans  to  undertake.  In  order  to  receive 
a  binding  opinion,  the  specific 
regulatory  requirements  and  procedures 
for  official  advisory  opinions  set  forth  in 
42  CFR  part  1008  must  be  followed.  In 
addition,  the  OIG  has  created 
preliminary  questions  and  a  preliminary 


^  In  order  to  make  clear  that  the  changes  proposed 
in  this  rulemaking  do  not  affect  §  1001.701(c)(2) 
(which  relates  to  a  different  exclusion  authority, 
section  1128(b)(6)(B)  of  the  Act),  we  have  made  a 
technical  change  in  §  1001.701(c)(2)  that  does  not 
change  the  existing  substance  or  language  of  that 
provision. 


checklist  as  a  guide  to  crafting  advisory 
opinion  requests.  All  of  these  materials 
can  be  found  on  our  web  page  at  http:/ 
/oig.hhs.gov/fraud/ 
advisoryopinions.html. 

Finally,  wholly  apart  from  the  "good 
cause"  exception,  the  determination  to 
exclude  a  provider  is  discretionary  and 
must  be  for  a  remedial  purpose. 
Accordingly,  use  of  this  authority  for 
isolated  or  imintentional  mistakes 
would  be  inconsistent  with  the  remedial 
purpose  and  inappropriate. 

ni.  Regulatory  Impact  Statement 

A.  Regulatory  Analysis 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866,  the  Unfunded  Mandates 
Reform  Act  of  1995,  the  Regulatory 
Flexibility  Act  (RFA)  of  1980,  and 
Executive  Order  13132. 

Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulations  are  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  A  regulatory  impact 
analysis  must  be  prepared  for  major 
rules  with  economically  significant 
effects  ($100  million  or  more  in  any 
given  year). 

This  is  not  a  major  rule  as  defined  at 
5  U.S.C.  804(2),  and  it  is  not 
economically  significant  since  it  would 
not  have  a  significant  effect  on  program 
expenditures  and  there  are  no 
additional  substantive  costs  to 
implement  the  resulting  provisions. 
This  proposed  rule  is  designed  to 
further  clarify  existing  statutory 
requirements.  The  statute  has  been  in 
effect  in  the  absence  of  these  clarifying 
regulations.  We  presume  that  the  vast 
majority  of  providers  have  been  in 
compliance  with  the  existing  statute  and 
will  be  minimally  impacted,  if  at  all,  by 
these  regulations.  We  hope  that  these 
regulations  will  facilitate  compliance  by 
establishing  bright  line  rules  that  will 
make  it  easier  for  parties  to  ensure  that 
they  are  not  at  risk  of  being  excluded. 
Thus,  we  believe  that  any  aggregate 
economic  effect  of  these  regulatory 
provisions  would  be  minimal  and 
would  impact  only  those  limited  few 
who  engage  in  prohibited  behavior  in 
violation  of  the  statute.  Although  these 
regulations  would  not  require  providers 
to  change  their  charges  to  the  Medicare 
or  Medicaid  programs,  we  anticipate 
that  some  providers  who  are 
overcharging  Medicare  or  Medicaid  may 


comply  with  the  statute  and  regulations 
by  lowering  their  charges  to  the 
programs.  While  we  do  not  have 
adequate  information  at  this  time  to 
ascertain  and  quantify'  the  effect  of  such 
changes  on  Federal  or  State 
expenditures,  we  note  that  a  number  of 
OIG  and  General  Accounting  Office 
studies  have  shown  that  the  Medicare 
program  pays  considerably  more  for 
some  items  and  services  than  other 
payers.  Notwithstanding,  given  the 
likelihood  of  substantial  current 
compliance  with  the  statute,  we  beUeve 
that  the  likely  aggregate  economic  effect 
of  these  regulations  would  be  less  than 
$100  million. 

Regulatory  Flexibility  Act 

The  RFA,  and  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  of  1996,  which  amended  the  RFA, 
requires  agencies  to  analyze  options  for 
regulatory  relief  of  small  businesses.  For 
purposes  of  the  RFA>  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  providers  are  considered  to  be 
small  entities  by  having  revenues  of  $5 
million  to  $25  million  or  less  in  any  one 
year.  For  purposes  of  the  RFA,  most 
physicians  and  suppliers  are  considered 
to  be  small  entities. 

In  addition,  section  1102(b)  of  the 
Social  Security  Act  requires  us  to 
prepare  a  regulatory  impact  analysis  if 
a  rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rviral  providers.  This  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  While  these 
provisions  may  have  some  impact  on 
small  entities  and  nual  providers,  we 
believe  that  the  aggregate  economic 
impact  of  this  proposed  rulemaking 
would  be  minimal  since  it  is  the  nature 
of  the  conduct  and  not  the  size  or  type 
of  the  entity  that  would  result  in  a 
violation  of  the  statute  and  the 
regulations.  As  a  result,  we  have 
concluded  that  this  proposed  rule 
should  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  or  rural  providers,  and  that  a 
regulatory  flexibility  analysis  is  not 
required  for  this  rulemaking. 

Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in 
expenditiues  in  any  one  year  by  State, 
local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million.  As  indicated,  these 
proposed  revisions  comport  with 
congressional  and  statutory  intent  and 
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ciarify  the  Department's  legal 
authorities  against  those  who  defraud  or 
otherwise  act  improperly  against  the 
Federal  and  State  health  care  programs. 
As  a  result,  we  believe  that  there  are  no 
significant  costs  associated  with  these 
revisiops  that  would  impose  any 
mandates  on  State,  local  or  tKbal 
governments,  or  the  private  sector  that 
will  resuh  in  an  expenditure  of  Si  10 
million  or  more  (adjusted  for  inflation) 
in  any  given  year,  and  that  a  full 
analysis  under  the  Unfunded  Mandates 
Reform  Act  is  not  necessary. 

Executive  Order  13132 

Executive  Order  13132,  Federalism, 
establishes  certain  requirements  that  an 
agency  must  meet  when  it  promulgates 
a  rule  that  imposes  substantial  direct 
requirements  or  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
In  reviewing  this  rule  under  the 
threshold  criteria  of  Executive  Order    . 
13132,  vre  have  determined  that  this 
proposed  rule  would  not  significantly 
effect  the  rights,  roles  and 
responsibilities  of  State  or  local 
governments. 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  proposed  rule 
in  accordance  with  Executive  Order 
12866. 

B.  Paperwork  Reduction  Act 

While  the  provisions  of  this  proposed 
rule  impose  no  express  new  reportingor 
recordkeeping  requirements  on  health 
care  providers,  we  believe  some 
providers  may  wish  to  seek  a 
determination  by  the  Secretary  that  they 
qualify  under  the  good  cause  exception 
on  the  basis  of  the  costs  associated  with 
serving  Medicare  beneficiaries.  While, 
in  these  limiled  situations,  providers 
may  need  to  generate  documentation 
that  shows  such  costs,  we  estimate  that 
this  number  of  providers  would  be  less 
than  9  per  year.  We  are  soliciting  public 
comments  on  the  possible  need  to 
document  such  data. 

IV.  Response  to  Public  Comments 

Comments  will  be  available  for  public 
inspection  beginning  on  September  29, 
2003  in  Room  5518  of  the  Office  of 
Inspector  General  at  330  Independence 
Avenue,  SW.,  Washington,  DC,  on 
Monday  ajid  through  Friday  of  each 
week  from  8  a.m.  to  4  p.m.,  (202)  619- 
0089.  Because  of  the  large  number  of 
comments  we  normally  receive  on 
regulations,  we  cannot  acknowledge  or 
respond  to  comments  individually. 
However,  we  will  consider  all  timely 
and  appropriate  comments  when 
developing  the  final  rule. 
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offered  or  contracted  for  by  the 
■  individual  or  entity  (and  its  affiliated 
entities),  including  duplicate  charges; 
provided,  however,  that  an  affiliated 
entity  meians  any  entity  that  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controls,  is  controlled 
by,  or  is  under  common  control  with  the 
individual  or  entity; 

(2)  Excluding  certain  unusual  charges 
described  in  paragraph ta)(3)(ii)(B)  of 
this  section;  and 

(3)  Dividing  the  sum  of  the  remaining 
cheuges  by  the  number  of  remaining 
charges. 

(B)  In  determining  the  usual  charge, 
the  individual  or  entity  should 
exclude — 

(1)  Charges  for  services  provided  to 
uninsured  patients  free  of  charge  or  at  ■ 
a  substantially  reduced  rate; 

(2)  Charges  based  upon  capitated 
payments  or  rates  offered  under 
contracted  fee-for-service  arrangements 
whereby  more  than  10  percent  of  the 
individual's  or  entity's  maximum 
potential  compensation  could  be  paid  in 
the  form  of  a  bonus  and/or  a  return  of 
all  or  part  of  certain  funds  previously 
deducted  from  the  individual's  or 
entity's  compensation;  and 

(3)  Fees  set  by  Medicare,  State  health 
care  programs,  and  other  Federal  health 
care  programs;  provided,  however,  that 
charges  negotiated  with  the  Department 
of  Defense  (DoD)  for  its  health  care 
programs,  including  TriCare  Standard, 
and  charges  consisting  of  negotiated 
rates  offered,  directly  or  indirectly,  to 
Medicare+Choice  plans,  State  managed 
care  plans,  or  other  Federal  managed 
care  plans,  including  any  DoD  managed 
care  plans,  should  be  included  (except 
where  such  charges  are  excluded  in 
accordance  with  paragraph 
-(a)(3)(ii)(B)(2)  of  this  section). 

***** 

(c)  Exceptions.  (1)  Based  on  a 
reasonable  set  of  facts  and 
circumstances,  an  individual  or  entity 
will  not  be  excluded  for  submitting,  or 
causing  to  be  submitted,  bills  or 
requests  for  payment  that  contain 
charges  or  costs  substantially  in  excess 
of  usual  charges  or  costs  when  such 
charges  or  costs  are  due  to — 

(i)  Unusual  circumstances  or  medical 
complications  requiring  additional  time, 
effort,  or  expense; 

(ii)  Increased  costs  associated  with 
serving  Medicare  or  Medicaid 
beneficiaries;  or 

(iii)  Other  good  cause. 

(2)  An  individual  or  entity  will  not  be 
excluded  for  furnishing,  or  causing  to  be 
furnished,  items  or  services  in  excess  of 
the  needs  of  patients,  when  the  items  or 
services  were  ordered  by  a  physician  or 
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other  authorized  individual,  and  the 
individual  or  entity  hunishing  the  items 
or  services  was  not  in  a  position  to 
determine  medical  necessity  or  to  refuse 
to  comply  with  the  order  of  the 
physician  or  other  authorized 
individual. 
***** 

Dated:  May  22,  2003. 
Lewis  Morris, 
Acting  Principal  Deputy  Inspector  General. 

Approved:  June  5,  2003. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  03-23351  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  41S2-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
[DFARS  Case  2002-D034] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Fish, 
Shellfish,  and  Seafood  Products 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
further  implement  Section  8136  of  the 
Defense  Appropriations  Act  for  Fiscal 
Year  2003.  Section  8136  requires  the 
acquisition  of  domestic  fish,  shellfish, 
and  seafood,  to  include  fish,  shellfish, 
and  seafood  manufactured  or  processed, 
or  contained  in  foods  manufactiired  or 
processed,  in  the  United  States.  This 
proposed  rule  contains  clarifications  to 
the  interim  rule  published  on  February 
14,  2003. 

DATES:  DoD  will  consider  all  comments 
received  by  November  14,  2003. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D034  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Amy  Williams, 
OUSD  (AT&L)  DPAP  (DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D034. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 


http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams.  (703)  602-0328. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  published  an  interim  rule  at  68 
FR  7441  on  February  14,  2003.  to 
implement  Section  8136  of  the  Defense 
Appropriations  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-248).  Section  8136  relates 
to  application  of  10  U.S.C.  2533a  (the 
Berry  Amendment),  which  prohibits 
DoD  from  acquiring  certain  items  unless 
they  are  grown,  reprocessed,  reused,  or 
produced  in  the  United  States.  10  U.S.C. 
2533a(f)  provides  an  exception  from  this 
prohibition  for  foods  manufactured  or 
processed  in  the  United  States.  Section 
8136  of  Public  Law  107-248  makes  the 
exception  at  10  U.S.C.  2533a(f) 
inapplicable  to  fish,  shellfish,  and 
seafood  products.  The  interim  rule 
published  on  February  14,  2003, 
amended  DFARS  225.7002-2  and  the 
clause  at  DFARS  252.225-7012  to  add 
requirements  for  the  acquisition  of 
domestic  fish,  shellfish,  and  seafood  in 
accordance  with  Section  8136  of  Public 
Law  107-248. 

Eight  respondents  submitted 
comments  on  the  interim  rule.  Four 
respondents  concurred  with  the  rule.  A 
discussion  of  comments  received  firom 
the  other  respondents  is  provided 
below.  As  a  result  of  the  comments,  DoD 
has  made  changes  to  the  rule  and  is 
requesting  additional  public  comments 
on  those  changes. 

1.  Comment:  The  rule  does  not 
provide  a  definition  or  other  guidance 
for  determining  which  items  qualify  as 
"domestic"  fish,  shellfish,  and  seafood 
products  and  thus  are  deemed  to  have 
been  grown,  reprocessed,  reused,  or 
produced  in  the  United  States.  Nor  is 
there  a  discussion  whether  domestic 
fish,  shellfish,  and  seafood  would 
include  those  caught  by  U.S. -flag  or 
U.S. -owned  vessels,  or  whether  the 
domestic  restriction  is  intended  to  focus 
on  the  place  where  the  fish,  shellfish, 
and  seafood  may  be  caught. 

DoD  Response:  To  clarify  this  issue, 
the  proposed  rule  includes  a  new 
paragraph  (d)  in  the  clause  at  252.225- 
7012  to  address  domestic  requirements 
for  fish,  shellfish,  and  seafood.  These 
requirements  are  based  on  the  definition 
of  "A  good  wholly  obtained  or 
produced"  found  in  United  States 
Customs  Service  regulations  at  19  CFR 
102.1(g). 

2.  Comment:  The  rule  does  not  define 
the  intended  geographic  limit  of 
"United  States"  in  which  the  fish, 
shellfish,  and  seafood  must  be 


manufactured  or  processed  to  qualify  as 
domestic.  Neither  DFARS  225.003  nor 
DFARS  225.7001  defines  "United 
States."  FAR  25.003  defines  "United 
States"  to  include  "the  50  States  £ind  the 
District  of  Columbia,  U.S.  territories  and 
possessions,  Puerto  Rico,  the  Northern 
Mariana  Islands,  and  any  other  place 
subject  to  U.S.  jurisdiction,"  while 
DFARS  252.225-7012(b)  refers  to 
products  from  the  "United  States,  its 
possessions,  or  Puerto  Rico." 

DoD  Response:  After  issuance  of  the 
interim  rule,  the  FAR  was  amended  to 
clarify  use  of  the  temr  "United  States" 
(FAC  2001-14;  68  FR  28079,  May  22, 
2003).  This  proposed  rule  amends  the 
clause  at  252.225-7012  to  add  a 
definition  of  "United  States"  that  is 
consistent  with  the  definition  presently 
found  in  FAR  25.003. 

Note:  DoD  assumes  that  the  respondent 
meant  "produced"  rather  than 
"manufactured  or  processed,"  because  the 
point  of  this  rule  is  that  manufacturing  or 
processing  Fish,  shellfish,  or  seafood  in  the 
United  States  is  not  sufficient  to  meet  the 
domestic  source  requirements  of  the  law. 

3.  Comment:  The  rule  makes  the  new 
prohibition  applicable  to  all  purchases 
of  fish  or  seafood  products  and, 
therefore,  makes  the  other  statutory 
exceptions  (at  225.7002-2(a),  (b),  (d), 
(e),  (f),  (g),  and  (h))  inapplicable  to  such 
ptut:hases. 

DoD  Response:  The  rule  was  not 
intended  to  make  all  other  Berry 
Amendment  exceptions  inapplicable  to 
fish,  shellfish,  emd  seafood  products. 
Therefore,  the  proposed  rule  revises  the 
text  at  225.7002-2(j)  and  252.225- 
7012(c)  to  clarify  this  point. 

4.  Comment:  The  Berry  Amendment 
should  be  revised  or  repealed. 

DoD  Response:  This  comment  is 
outside  the  scope  of  the  case.  DoD  has 
drafted  this  DFARS  nUe  in  accordance 
with  existing  statutory  requirements. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  a  clarification  of 
the  changes  contained  in  the  interim 
DFARS  rule  published  at  68  FR  7441  on 
February  14,  2003.  The  initial  regulatory 
flexibility  analysis  prepared  for  that  rule 
still  applies.  A  copy  of  the  analysis  may 
be  obtained  from  the  address  specified 
herein.  DoD  invites  conunents  from 
small  businesses  and  other  interested 
parties.  DoD  also  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
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separately  and  should  cite  DFARS  Case 
2002-D034.. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Parts  225  and  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUrSITION 

2.  Section  225.7002-2  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

225.7002-2    Exceptions. 

***** 

(j)  Acquisitions  of  foods  manufactured 
or  processed  in  the  United  States, 
regardless  of  where  the  foods  (and  any 
component  if  applicable]  were  grown  or 
produced.  However,  in  accordance  with 
Section  8136  of  the  DoD  Appropriations 
Act  for  Fiscal  Year  2003  (Pub.  L.  107- 
248),  this  exception  does  not  apply  to 
fish,  shellfish,  or  seafood  manufactiared 
or  processed  in  the  United  States  or  fish, 
shellfish,  or  seafood  contained  in  foods 
manufactured  or  processed  in  the 
United  States. 


PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001    [Amended] 

3.  Section  252.212-7001  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(XXX  2003)";  and 

b.  In  paragraph  (b),  in  entry  "252.225- 
7012",  by  removing  "(FEB  2003)'"  and 
adding  in  its  place  "(XXX  2003)". 

.  4.  Section  252.225-7012  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(XXX  2003)"; 

b.  By  adding  paragraphs  (a)(3)  and 
(aK4); 

c.  By  revising  paragraph  (b) 
introductory  text  and  paragraph  (c)(3); 
and 


d.  By  adding  paragraph  (d)  to  read  as 
follows: 

252.225-7012    Preference  for  Certain 
Domestic  Con  modities 


(a)*   *   * 

(3)  United 
the  District  o 
areas. 

(4)t7.S.. 
the  United 
United  States 
registered  or 
under  the  1 

(b)  The 
this  contract 
items,  either 
components, 
reprocessed, 
United  States 


States  means  the  50  States, 
Columbia,  and  outlying 

■fla  J  vessel  means  a  vessel  of 
Sttes  or  belonging  to  the 
including  any  vessel 
laving  national  status 
av  s  of  the  United  States. 
Coi  tractor  shall  deliver  under 
)nly  such  of  the  following 
is  end  products  or 
that  have  been  grown, 
.  eused,  or  produced  in  the 


thit 


V 


(c)* 

(3)  To  food 
or  seafood 
or  processed 
regardless  of 
component  if 
produced 
manufacturec 
United  States 
seafood  conta  i 
manufacturec 
United  States 
accordance 
clause; 


Fish 


o- 


(d)(1)  Fish 
delivered 
contained  in 
contract — 

(i)  Shall  be 
flag  vessels; 

(ii)  Ifnotta 
obtained  from 
States;  and 

(2)  Any . 
of  the  fish, sh 
performed  on 
United  States 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part 

[DFARS  Case  2b02-D032] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Government 
Source  inspection  Requirements 

AGENCY:  Depattment  of  Defense  (DoD). 
ACTION:  Propo  led  rule  with  request  for 
comments. 


SUMMARY:  Dol 

the  Defense  Ft  deral 


is  proposing  to  amend 
Acquisition 


Regulation  Supplement  (DFARS)  to 
eliminate  Government  source  inspection 
requirements  for  contracts  or  delivery 
orders  valued  below  $250,000,  unless 
certain  conditions  exist.  This  change 
will  permit  DoD  contract  administration 
offices  to  devote  more  resources  to  high- 
risk  contracts. 

DATES:  DoD  will  consider  all  comments 
received  by  November  14,  2003. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@osd.mil.  Please  cite  DFARS  Case 
2002-D032  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  subniit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Mr.  Steven  Cohen, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D032;. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Cohen,  (703)  602-0293. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  adds  policy  at 
DFARS  246.402  and  246.404  to 
eliminate  requirements  for  Goveriunent 
quality  assurance  at  source  on  contracts 
or  delivery  orders  valued  below 
$250,000,  unless  (1)  mandated  by  DoD 
regulation,  (2)  required  by  a 
memorandum  of  agreement  between  the 
acquiring  department  or  agency  and  the 
contract  administration  agency,  or  (3) 
the  contracting  officer  determines  that 
certain  conditions  exist.  The  objective  is 
to  focus  limited  DoD  contract 
management  resources  on  high-risk 
areas,  while  providing  flexibility  for 
exceptions  where  needed. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.-; 
because  the  DFARS  changes  in  this  rule 
primarily  affect  the  allocation  of 
Government  resources  to  contract 
quality  assiirance  functions.  Therefore, 
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DoD  has  not  performed  an  initial 
regulatory  flexibility  analysis.  DoD 
invites  comments  from  small  businesses 
and  other  interested  parties.  DoD  also 
will  consider  comments  from  small 
entities  concerning  the  affected  DFARS 
subpart  in  accordance  with  5  U.S.C. 
610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2002-D032. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  246 

Government  procurement. 

M ichele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Part  246  as  follows; 

1.  The  authority  citation  for  48  CFR 
Part  246  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  246— QUALITY  ASSURANCE 

2.  Section  246.402  is  added  to  read  as 
follows: 

246.402    Government  contract  quality 
assurance  at  source. 

Do  not  require  Government  contract 
quality  assurance  at  source  for  contracts 
or  delivery  orders  valued  below 
S250.000,  unless— 

(1)  Mandated  by  DoD  regulation;  ■ 

(2)  Required  by  a  memorandum  of 
agreement  between  the  acquiring 
department  or  agency  and  the  contract 
administration  agency:  or 

(3)  The  contracting  officer  determines 
that— 

(i)  Contract  technical  requirements  are 
significant  [e.g.,  the  technical 
requirements  include  drawings,  test 
procedures,  or  performance 
requirements); 

(ii)  Critical  product  features/ 
characteristics  or  specific  acquisition 
concerns  have  been  identified;  and 

(iii)  The  contract  is  being  awarded 
to— 

(A)  A  manufacturer  or  producer;  or 

(B)  A  non-manufacturer  or  non- 
producer  and  specific  Government 
verifications  have  been  identified  as 
necessary  and  feasible  to  perform. 

3.  Section  246.404  is  added  to  read  as 
follows:  • 


246.404    Government  contract  quality 
assurance  for  acquisitions  at  or  below  the 
simplified  acquisition  threshold. 

Do  not  require  Government  contract 
quality  assurance  at  source  for  contracts 
or  delivery  orders  valued  at  or  below  the 
simplified  acquisition  threshold  unless 
the  criteria  at  246.402  have  been  met. 

[FR  Doc.  03-23341  Filed  9-12-03:  8:45  am] 
BILUNG  CODE  SO01-0a-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  223  and  224 

[Docket  No.Q20523130-3076-^2;I.D. 
030303C] 

RIN  0648-AP94 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  on  a 
Petition  to  List  the  Northern  and 
Florida  Panhandle  Loggerhead  Sea 
Turtle  (Caretta  caretta)  Subpopulations 
as  Endangered 

AGENCY:  Fish  and  Wildlife  Service 
(FWS),  Interior,  and  National  Marine 
Fisheries  Service  (NMFS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  petition  finding. 

summary:  We.  the  FWS  and  NMFS 
(collectively  "the  Services")  announce  a 
12-month  finding  on  a  petition  to 
reclassify  the  Northern  and  Florida 
Panhandle  subpopulations  of  the 
loggerhead  sea  turtle  [Caretta  caretta),  a 
species  now  listed  as  threatened 
throughout  its  range,  as  distinct 
population  segments  (DPSs)  with 
endangered  status  and  to  designate 
critical  habitat  under  the  Endangered 
Species  Act  of  1973  (ESA),  as  amended. 
After  review  of  all  available  scientific 
and  commercial  information,  we  find 
that  the  Northern  and  Florida 
Panhandle  loggerhead  subpopulations 
do  not  meet  the  criteria  for  classification 
as  DPSs,  and  therefore  the  petitioned 
action  is  not  warranted. 
DATES:  Effective  September  9,  2003. 
ADDRESSES:  The  petition  finding, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Protected  Resources 


Division,  NMFS  Southeast  Region,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702.  Copies  of  the 
1991  Recovery  Plan  for  the  U.S.  Atlantic 
population  of  the  loggerhead  turtle  are 
available  upon  request  at  the  above 
address,  and  the  plan  also  is  available 
on  the  NMFS  website  at  http:// 
www.nmfs.noaa.gov/prot    res/PR3/ 
recovery.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Bernhart.  NMFS  Southeast 
Region  (ph.  727-570-5312,  fax  727- 
570-5517.  e-mail 

David.Bemhart@noaa.gov),  or  Barbara 
Schroeder.  NMFS  Office  of  Protected 
Resources  (ph.  301-713-1401,  fax  301- 
713-0376,  e-mail 
barbara.  schroeder@noaa  .gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  section  4(b)(3)(B)  of  the 
ESA  (16  U.S.C.  1531  et  seq.],  for  any 
petition  that  presents  substantial 
scientific  and  commercial  information 
to  revise  the  List  of  Endangered  or 
Threatened  Wildlife  and  Plants,  we  are 
required  to  make  a  finding  within  12 
months  of  the  date  of  receipt  of  the 
petition  on  whether  the  petitioned 
action  is  (a)  not  warranted,  (b) 
warranted,  or  (c)  warranted  but 
precluded  from  immediate  proposal  by 
other  pending  proposals  of  higher 
priority.  Such  12-month  findings  are  to 
be  published  promptly  in  the  Federal 
Register. 

On  January  14,  2002,  we  received  a 
petition  from  the  Earthjustice  Legal 
Defense  Fund,  on  behalf  of  the  Turtle 
Island  Restoration  Network  and  the 
Center  for  Biological  Diversity, 
requesting  that  the  Northern  (northeast 
Florida  through  North  Carolina)  and 
Florida  Panhandle  subpopulations  of 
the  loggerhead  sea  turtle,  a  species 
currently  listed  as  threatened 
throughout  its  worldwide  range,  be 
reclassified  as  DPSs  and  their  status  be 
changed  to  "endangered".  They  also 
requested  that  critical  habitat  for  the 
Northern  and  Florida  Panhandle 
subpopulations  be  designated.  In 
addition,  the  petition  requested  that  the 
reclassification  of  these  subpopulations 
to  endangered  be  completed  by  an 
emergency  rule. 

On  June  4,  2002  (67  FR  38459).  NMFS 
announced  a  finding  that  the  petition 
presented  substantial  scientific  and 
commercial  information  indicating  that 
the  petitioned  reclassification  may  be 
warranted.  NMFS,  therefore,  solicited 
additional  information  and  comments 
from  the  public  to  assist  NMFS  in  its 
review  of  whether  the  Northern  and 
Florida  Panhandle  loggerhead  « 
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subpopulations  qualify  as  distinct 
population  segments  and,  if  so,  whether 
they  should  "be  reclassiHed  from 
threatened  to  endangered  on  the  basis  of 
the  ESA's  listing  factors.  NMFS  found 
that  the  petition's  request  for  emergency 
action  was  not  warranted  because  3ie 
species  was  already  afforded  protection 
under  the  ESA.  NMFS  also  noted  that 
although  designation  of  critical  habitat 
is  not  subject  to  the  ESA's  petition 
provision,  the  ESA  requires  the 
Services,  to  the  maximum  extent 
prudent  and  determinable,  to  make  a 
critical  habitat  designation  concurrent 
with  a  listing  determination.  NMFS, 
therefore,  solicited  information  and 
comments  that  would  help  identify 
areas  for  consideration  as  critical  habitat 
for  the  Northern  and  Florida  Panhandle 
subpopulations.  should  they  be 
determined  to  warrant  listing  as  DPSs. 

Summary  of  Comments  Received 

NMFS  received  a  total  of  23  responses 
to  its  initial  finding.  These  included 
responses  from  one  Federal  agency  (the 
U.S.  Army  Corps  of  Engineers),  two 
state  agencies,  four  fishermen  or  fishing 
industry  groups,  four  academics,  five 
regional  environmental  groups,  one 
representative  of  a  consulting  firm,  and 
six  non-affiliated  citizens.  Virtually  all 
of  the  respondents  provided  additional 
information  in  the  form  of  new  data  or 
a  critique  or  analysis  of  existing  data  on 
the  genetic  identification  of  loggerhead 
subpopulations,  the  status  of 
southeastern  U.S.  loggerheads,  or  the 
threats  facing  loggerheads  in  specific 
locations. 

Of  the  23  respondents,  19  expressed 
an  opinion  on  the  petitioned 
reclassification,  the  majority  (11)  of 
which  supported  reclassification.  Most 
private  citizens  and  environmental 
groups  based  their  support  for  the 
petitioned  action  on  their  views  ♦ 

regarding  the  need  for  enhanced 
protection  of  loggerheads  in  the  water  or 
on  the  nesting  beaches,  given  their 
concerns  about  the  vulnerability  of 
these  small  subpopulations.  Some 
researchers  based  their  support  on  the 
genetic  evidence  for  distinct 
subpopulations  and  the  apparent 
demographic  differences  between 
certain  subpopulations. 

One  respondent  who  opposed  the 
petition  challenged  the  equivocal  nature 
of  the  existing  scientific  information 
regarding  both  genetic  distinctness  and 
population  trends.  All  of  the  industry 
respondents  opposed  the  petition,  based 
on  their  view  that  there  is  a  lack  of 
sufficient  data  to  support  taking  the 
requested  action.  The  Federal  agency, 
one  state  agency,  and  one 
environmental  respondent  did  not 
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data  and  analyses,  is 
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cit(  id 
Current  Listi  ig  Status 

We  listed  t  le  loggerhead  sea  turtle  as 
threatened  u]  ider  the  ESA  on  July  28, 
1978  (43  FR  •  2808),  throughout  its 
worldwide  ra  age.  The  species  has  a 
broad  distrib  ition,  inhabiting 
continental  s  lelves,  bays,  estuaries,  and 
lagoons  in  teiiperate,  subtropical,  and 
tropical  wate;  s  of  the  Atlantic,  Pacific, 
and  Indian  O  :eans.  Adult  females  come 
ashore  on  bea  ches  to  lay  eggs  in  nests 
they  dig  in  th  i  sand.  Nesting  generally 
occurs  in  tem  perate  zones  and 
subtropics,  pi  incipally  at  the  western 
rims  of  the  Al  lantic  and  Indian  Oceans. 

The  U.S.  ju  -isdiction  over  the  species 
principally  ir  volves  loggerheads  in  the 
Atlantic  and  'acific  populations. 
Although  the  Atlantic  and  Pacific 
populations  a  re  not  formally  recognized 
as  different  si  bspecies,  the  best 
available  info  mation  indicates  that  the 
populations  a  :e  separated  across  these 
large  oceanic  sxpanses.  Given  the  need 
for  manageme  nt  from  the  perspective  of 
different  ocea  i  basins,  separate  recovery 
plans  were  pr  spared  for  the  U.S. 
populations  ii  i  the  Atlantic  and  the 
Pacific.  We  pi  blished  final  recovery 
plans  for  the  1  J.S.  loggerhead  sea  turtle 
in  the  Atlanti(  in  1991  (NMFS  and 
USFWS,  1991  and  in  the  Pacific  in 
1998  (NMFS  J  nd  USFWS.  1998).  We 
also  treat  sea  I  urtle  populations  in  the 
Atlantic  Ocea  i  separately  from  those  in 
the  Pacific  Oc  jan  for  the  purposes  of 
section  7  cons  ultations  under  the  ESA. 
Because  of  the  separate  conservation 
and  managem  ;nt  efforts  already 
occurring  for  1  he  Atlantic  population  of 
loggerheads,  a  nd  because  the  petition 
focused  on  re(  lassifying  two  loggerhead 
subpopulatior  s  in  the  southeastern  U,S., 
the  background  information  for  this  12- 
month  finding  is  focused  on  loggerheads 
in  the  western  North  Atlantic. 

Western  Nort 
Nesting  Assen  iblag( 

The  range  o 
in  the  western 
from  Newfoun  dland 
Argentina  and 


Atlantic  Loggerhead 

les 

the  loggerhead  sea  turtle 
North  Atlantic  extends 
to  as  far  south  as 
Brazil.  Within  the 


southeastern  U.S.,  loggerheads  nest  from 
the  coast  of  southern  Virginia  to  the 
coast  of  Texas  with  the  vast  majority  of 
nesting  occurring  from  North  Carolina 
through  Florida.  Elsewhere  in  the 
western  North  Atlantic,  nesting  has 
been  reported  along  the  Gulf  coast  of 
Mexico,  in  Cuba,  Puerto  Rico,  Jamaica, 
Honduras,  Nicaragua,  Colombia,  and 
Venezuela  (Sternberg,  1981,  as  reported 
by  the  Turtle  Expert  Working  Group 
(TEWG),  1998). 

The  1991  recovery  plan  addresses 
loggerhead  sea  turtle  conservation 
actions  implemented  under  U.S. 
jurisdiction  in  the  southeastern  U.S., 
with  an  emphasis  on  the  major  nesting 
beaches  in  North  and  South  Carolina, 
Georgia,  and  Florida.  The  plan 
established  recovery  objectives  for 
nesting  in  each  of  these  States.  At  the 
time  the  recovery  plan  was  written,  the 
known  nesting  in  these  States,  taken 
collectively,  was  estimated  to  account 
for  35  to  40  percent  of  the  known 
nesting  of  the  species  worldwide  (NMFS 
and  USFWS,  1991). 

Since  the  adoption  of  the  recovery 
plan  for  southeastern  U.S.  loggerheads 
in  1991,  new  information  has  become 
available  on  their  population  structure, 
status,  and  trends.  Based  on  a  review  of 
available  genetic  studies  of  loggerheads 
in  relation  to  mitochondrial  DNA 
(mtDNA),  which  is  inherited  only  fi-om 
the  mother,  the  Turtle  Expert  Working 
Group  (TEWG,  1998;  TEWG.  2000)  and 
the  NMFS  Southeast  Fisheries  Science 
Center  (NMFS  SEFSC,  2001)  identified 
five  different  nesting  assemblages,  also 
referred  to  as  nesting  subpopulations,  in 
the  western  North  Atlantic.  Studies 
have  confirmed  the  hypothesis  that 
adult  female  loggerheads  generally  show 
natal  homing  (i.e.,  returning  to  the  area 
of  their  natal  beach  to  lay  their  eggs), 
and  this  behavior  provides  the  key 
mechanism  that  has  established  and 
maintained  the  mtDNA  differences 
among  the  nesting  assemblages.  The  five 
nesting  assemblages  are  the  Northern 
subpopulation,  occurring  from  North 
Carolina  to  northeast  Florida;  the  South 
Florida  subpopulation,  occurring  from 
29°  N.  latitude  on  the  east  coast  to 
Sarasota  on  the  west  coast;  the  Florida 
Panhandle  subpopulation;  the  Yucatan 
subpopulation  from  the  eastern  Yucatan 
Peninsula,  Mexico;  and  the  Dry 
Tortugas  subpopulation  from  the  Dry 
Tortugas  (located  west  of  the  Florida 
Keys),  Florida.  The  Northern  and 
Florida  Panhandle  subpopulations  are 
the  subject  of  the  petition  to  be 
reclassified  as  endangered. 

Status  Summary 

Due  to  the  difficulty  of  conducting 
comprehensive  population  surveys 
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away  from  the  nesting  beaches,  we  use 
nesting  beach  survey  data  as  an  index  to 
the  status  and  trends  of  loggerheads.  In 
the  information  that  follows,  we 
describe  the  general  location  and  the 
amount  and  trends  of  known  nesting  for 
each  of  the  five  identified  nesting 
assemblages  in  the  western  North 
Atlantic,  including  the  Northern  and  the 
Florida  Panhandle  nesting 
subpopulations  that  are  petitioned  to  be 
identified  as  DPSs  and  reclassified  as 
endangered.  Detection  of  nesting  trends 
requires  consistent  data  collection 
methods  over  long  periods  of  time.  In 
1989,  a  statewide  sea  turtle  Index 
Nesting  Beach  Survey  (INBS)  program 
was  developed  and  implemented  in 
Florida,  and  similar  standardized  daily 
survey  programs  have  been 
implemented  in  Georgia,  South 
Carolina,  and  North  Carolina.  Although 
data  for  the  Dry  Tortugas  in  Florida  are 
from  beaches  that  are  not  part  of  the 
INBS  program,  these  beaches  have 
moderately  good  monitoring 
consistency.  There  are  few  nesting 
surveys  for  loggerheads  in  Mexico; 
however,  some  nesting  survey  data  for 
the  Yucatan  Peninsula  are  available. 
Survey  results  show  that  the  five  nesting 
subpopulations  differ  in  their  overall 
size  and  trends,  as  described  below. 

South  Florida  Subpopulation 

The  South  Florida  nesting 
subpopulation  is  the  largest  known 
loggerhead  nesting  assemblage  in  the 
Atlantic,  with  annual  nesting  totals  (i.e., 
number  of  nests)  ranging  from  48. .531  to 
83.442  annually  over  the  past  decade.  In 
terms  of  trends,  data  from  all  beaches 
within  the  subpopulation  where  nesting 
activity  has  been  recorded  indicate 
substantial  increases  when  data  are 
compared  over  the  last  25  years. 
However,  an  analysis  limited  to  nesting 
data  from  the  INBS  program  from  1989 
to  2002.  a  period  encompassing  index 
surveys  that  are  more  consistent  and 
more  accurate  than  surveys  in  previous 
years,  has  shown  no  detectable  trend 
(Blair  Witherington,  Florida  Fish  and 
Wildlife  Conservation  Commission 
(FFVVCC),  pers.  comm.,  2002). 

Northern  Subpopulation 

The  Northern  nesting  subpopulation 
is  much  smaller  than  the  adjacent  South 
Florida  subpopulation,  with  the 
reported  total  number  of  nests  ranging 
from  4,370  to  7,887  annually  between 
1989  and  1998,  representing  an  average 
of  approximately  1,524  nesting  females 
per  year  and  characterized  as  stable  or 
declining  (TEWG.  2000).  Although 
longer-term  trends  are  not  available  for 
the  Northern  subpopulation,  researchers 
have  documented  substantial  declines 


in  nesting  on  some  beaches  within  this 
nesting  assemblage  since  the  early 
1970s,  Data  from  standardized  nesting 
beach  surveys  that  were  analyzed  for  a 
30-year  period  showed  that  nesting 
decreased  1.2  percent.  However,  these 
results  are  based  on  information  from 
only  3  beaches,  representing  6  percent 
of  the  total  nesting  of  the  Northern 
subpopulation,  that  met  the  criteria  for 
standardized  surveys  during  this  time 
period.  An  analysis  covering  a  21-year 
period,  when  8  beaches  representing  31 
percent  of  the  total  nesting  of  the 
Northern  subpopulation  met  the  criteria 
for  standardized  surveys,  showed  no 
detectable  trend.  A  longer  time  series 
may  be  necessan,',  however,  to  detect 
annual  changes  in  nesting  activity  (Mark 
Dodd,  Georgia  Department  of  Natural 
Resources,  pers.  coram.,  2003). 

As  stated  earlier,  taken  as  a  whole,  the 
Northern  nesting  subpopulation  is 
characterized  by  the  TEWG  as  stable'  or 
declining  (TEWG,  2000).  Within  this 
subpopulation,  South  Carolina  usually 
accounts  for  half  or  more  of  the  annual 
nesting  of  the  Northern  subpopulation. 
averaging  3,471  nests  annually  from 
1989  to  1998.  Nesting  in  South  Carolina 
has  been  declining  at  an  average  of  3.1 
percent  per  year  from  1980' to  2002. 
according  to  estimates  of  statewide 
nesting  as  determined  through  aerial 
surveys  (South  Carolina  Department  of 
Natural  Resources,  unpub.  data). 
Northeast  Florida  is  the  next  largest, 
with  an  annual  average  of  1,055  nests, 
followed  by  Georgia  with  an  average  of  ■ 
991  nests,  and  North  Carolina  with  an 
average  of  730  ne.sts  (TEWG.  2000). 

Florida  Panhandle  Subpopulation 

The  Florida  Panhandle  subpopulation 
appears  to  be  the  third  largest  in  size, 
with  annual  nesting  totals  ranging  from 
113  to  1,285  nests  between  1989  and 
2002  (FFWCC,  unpub.  data).  Evaluation 
of  long-term  nesting  trends  for  the 
Florida  Panhandle  subpopulation  is 
difficult  because  of  changed  and 
expanded  beach  survey  coverage. 
Although  there  are  six  years  of  INBS 
data  for  the  Florida  Panhandle 
subpopulation,  the  time  series  is  too 
short  to  detect  a  trend  (Blair 
Witherington,  FFWCC,  pers.  comm., 
2003). 

Yucatan  Peninsula  Subpopulation 

The  Yucatan  nesting  subpopulation 
appears  to  be  one  of  the  two  smallest  of 
the  five  identified  subpopulations  in  the 
western  North  Atlantic.  This  nesting 
assemblage  had  1.052  nests  reported  in 
1998  and  the  nesting  trend  is  believed 
to  be  stable  or  increasing,  but  with  little 
nesting  survey  data  available  for  trend 
analyses  (TEWG,  2000). 


Dry  Tortugas  Subpopulation 

The  Dry  Tortugas  nesting 
subpopulation  appears  to  be  the 
smallest  of  the  five  identified  nesting 
assemblages,  with  an  average  of  213 
nests  reported  per  year  (range  of  184  to 
270  from  1995  to  2001;  FFWCC,  unpub. 
data).  Trend  data  for  the  Dr\'  Tortugas 
subpopulation  are  from  beaches  that  are 
not  part  of  the  INBS  program  but  have 
moderately  good  monitoring 
consistency:  There  are  7  years  of  data 
for  this  subpopulation.  but  the  time 
series  is  too  short  to  detect  a  trend  (Blair 
Witherington,  FFVVCC,  pers.  comm.. 
2003). 

Distinct  Population  Segment  Review 

Pursuant  to  the  ESA.  we  must 
consider  for  listing  any  species, 
subspecies,  or  DPS  of  vertebrates  if  there 
is  sufficient  information  to  indicate  that 
such  action  may  be  warranted .  The 
Services  published  the  Policy  Regarding 
the  Recognition  of  Distinct  Vertebrate 
Population  Segments  under  the  ESA 
(the  DPS  policy)  on  February  7.  1996  (61 
FR  4722).  to  clarif)-  the  application  of 
the  provision  in  the  ESA  to  list,  delist, 
or  reclassify'  DPSs  of  any  vertebrate 
species  of  fish  or  wildlife. 

The  DPS  policy  describes  a  process 
for  evaluating  vertebrate  populations  as 
potential  DPSs  for  ESA  listing  decisions. 
The  first  step  involves  determining 
whether  the  population  is  discrete  in 
relation  to  the  remainder  of  the  taxon. 
Under  our  DPS  policy,  a  population 
segment  of  a  vertebrate  species  may  be 
considered  discrete  if  it  satisfies  either 
one  of  the  following  conditions:  (1)  it  is 
markedly  separated  from  other 
populations  of  the  same  tiixon  as  a 
consequence  of  physical,  physiological, 
ecological,  or  behavioral  factors 
(quantitative  measures  of  genetic  or 
morphological  discontinuity  may 
provide  evidence  of  this  separation);  or 
(2)  it  is  delimited  by  international 
governmental  boundaries  within  which 
significant  differences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status,  or  regulatory 
mechanisms  exist  that  are  significant  in  ' 
light  of  section  4(a)(1)(D)  of  the  ESA, 

If  a  population  is  determined  to  be 
discrete  under  one  or  both  of  the  above 
conditions,  its  biological  and  ecological 
significance  to  the  taxon  will  then  be 
considered  in  light  of  Congressional 
guidance  (Senate  Report  151,  96th 
Congress  1st  Session)  that  the  authority 
to  list  DPSs  be  used  "...sparingly  and 
only  when  the  biological  evidence 
indicates  that  such  action  is  warranted" 
while  encouraging  the  conservation  of 
genetic  diversity.  The  policy  recognizes 
that  the  biological  and  ecological  -    ■ 
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circumstances  in  every  case  will  differ, 
and  the  particular  scientific  evidence 
available  will  determine  whether  a 
population  is  considered  significant. 
Our  DPS  policy  states  that  the 
consideration  of  significance  may 
include,  but  is  not  limited  to,  the 
following:  (1)  Persistence  of  the  discrete 
population  segment  in  an  ecological 
setting  unusual  or  unique  for  the  taxon; 

(2)  evidence  that  loss  of  the  discrete 
population  segment  would  result  in  a 
significant  gap  in  the  range  of  the  taxon; 

(3)  evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occurrence  of  a  taxon  that  may 
be  more  abundant  elsewhere  as  an 
introduced  population  outside  its 
historic  range,  or  (4)  evidence  that  the 
discrete  population  segment  differs 
markedly  from  other  populations  of  the 
species  in  its  genetic  characteristics. 

If  a  population  is  determined  to  be 
both  discrete  and  significant,  it  can  be 
considered  a  DPS  and  its  status  as  an 
endangered  or  threatened  species  then 
is  evaluated,  based  on  the  ESA's 
definitions  of  those  terms  and  on  a 
review  of  the  factors  enumerated  in  ESA 
section  4(a).  Only  then,  if  the 
population's  status  warrants  it,  would  a 
listing  or  reclassification  be  appropriate 
through  the  usual  rulemaking 
procedures  specified  in  the  ESA. 

Discreteness 

As  explained  above,  if  a  population 
meets  either  of  two  specified  conditions, 
it  may  be  considered  discrete  under  our 
DPS  policy.  One  of  the  conditions  is 
specific  to  a  population  delimited  by 
international  governmental  boundaries 
across  which  there  are  differences  in 
control  of  exploitation,  management  of 
habitat,  conservation  status,  or 
regulatory  mechanisms.  Because  there 
was  no  clear  way  to  delimit  the 
Northern  or  the  Florida  Panhandle 
subpopulations  by  international 
boundaries,  the  Services  have  decided 
not  to  rely  on  this  criterion  to  establish 
the  discreteness  of  either  of  these  two 
subpopulations. 

The  other  condition  under  which  a 
population  can  be  determined  to  be 
discrete  is  if  it  is  markedly  separated 
from  other  populations  of  the  same 
taxon  as  a  consequence  of  physical, 
physiological,  ecological,  or  behavioral 
factors.  Quantitative  measures  of  genetic 
or  morphological  discontinuity  may 
provide  evidence  of  this  separation. 
With  regard  to  this  condition,  we 
examined  several  lines  of  evidence  to 
evaluate  whether  the  Northern  and 
Florida  Panhandle  nesting 
subpopulations  of  loggerhead  sea  turtles 
are  discrete  based  on  the  DPS  policy 
(Criteria.  These  lines  of  evidence  include 


informatiop  related  to  genetics 
(including  maternally  inherited  mtDNA 
and  bipare  ntally  inherited  nuclear 
(nDNA)),  physiological  and  ecological 
factors,  for  iging  behavior  as  related  to 
the  distribi  ition  of  loggerheads  at  areas 
other  than  nesting  beaches,  and 
morphome  tries  (measurement  of  the 
structure  a  id  form  of  organisms). 

Genetic  nformation  comes  from 
studies  of  t  le  maternally  inherited 
mtDNA  gei  lome,  as  well  as  from  nDNA 
genetic  ma  kers  (microsatellites)  that  are 
biparentall^  inherited.  The  results  of  the 
mtDNA  an  1  nDNA  studies  differ,  as 
described  1  elow. 

Non-cod  ng  regions  of  the  mtDNA 
genome  sei  ve  as  maternally-inherited 
neutral  ma  kers  that  can  be  used  to  help 
evaluate  pc  pulation  substructure.  The 
TEWG  (20(  0)  concluded  that  studies  of 
mtDNA  suj  iport  a  stock  structure  of  at 
least  five  d  fferent  nesting  assemblages 
of  loggerhe  id  sea  turtles  in  the  western 
North  Atlai  itic  (as  described  above), 
including  t  le  Northern  and  the  Florida 
Panhandle  lesting  subpopulations  that 
are  the  sub  ect  of  the  petitioned  action. 
The  tenden  :y  of  females  to  return  to 
their  natal   leaches  to  lay  eggs  restricts 
maternal  ge  ne  flow.  Results  of  mtDNA 
studies  of  s  ;a  turtles  support  the 
hypothesis  af  natal  homing  (Encalada  e^ 
ay.,  1996;  Encalada  et  al..  1998;  Bass, 
1999;  Duttan  ef  al..  1999).  Based  on 
mtDNA  ana  lyses,  Encalada  et  a/.  (1998) 
reported  thi  ire  is  evidence  of  strong 
mtDNA  (m<  ternally  inherited) 
differences  jetween  the  identified 
nesting  sub  )opulations,  which  they 
considered  :o  be  demographically 
independer  t. 

A  subseqi  lent  study  by  Francisco  et 
ai.  (2000)  expanded  "the  sites  from 
which  sam{  les  were  taken  for  mtDNA 
analysis,  and  found  the  situation  to  be 
somewhat  r  lore  complex.  For  instance, 
they  reporte  d  a  tentative  conclusion  that 
there  is  an  e  dditional,  separate  nesting 
assemblage  associated  with  beaches  in 
Volusia  Coi  nty,  Florida  which  is  within 
the  area  des  :ribed  as  comprising  the 
Northern  su  ipopulation.  They  also 
reported  th<  t  there  were  no  statistically 
significant  c  ifferences  in  the  mtDNA 
analysis  for  some  widely  separated 
populations ,  including  Amelia  Island 
(in  the  Nort  lem  nesting  assemblage) 
and  Eglin  A  r  Force  Base  (in  the  Florida 
Panhandle  i  esting  assemblage). 

Fine-scale  mtDNA  analysis  from 
Florida  rool  eries  indicates  that 
separations  jf  nesting  assemblages 
generally  be  ?in  to  appear  (from  the 
standpoint  (  f  being  detected  through 
mtDNA  ana  ysis)  between  nesting 
beaches  sep  irated  by  more  than  100 
kilometers  (  jn)  (62  miles)  of  coastline 
that  do  not  lost  nesting  (Francisco  et  ai. 


2000).  Consistent  with  the  results 
obtained  from  mtDNA  analyses,  data 
collected  from  females  tagged  on  nesting 
beaches  indicate  high  nesting  site 
fidelity,  with  nest  site  relocations  of 
distances  greater  than  100  km  (62  miles) 
occurring  only  rarely  (CMTTP,  unpub. 
data;  LeBuff.  1974. 1990;  Ehrhart,  1979; 
Richardson,  1982;  Bjomdal  ef  ay.,  1983). 
The  typical  distance  between  nest  sites 
used  by  individual  nesting  females  is  3 
miles  (5  km)  or  less  (Schroeder  et  ai,  in 
press). 

Overall,  the  mtDNA  information  is 
consistent  with  natal  homing,  with 
nesting  colonies  separated  by  a  few 
hundred  kilometers  appearing  to 
represent  isolated  reproductive 
aggregates.  The  Northern  subpopulation 
may  be  an  exception  to  this  pattern, 
however.  Encalada  et  al.  (1998)  found 
that  loggerheads  from  various  beaches 
within  the  range  of  the  Northern 
subpopulation  from  Amelia  Island,  in 
northeastern  Florida,  to  North  Carolina 
are  indistinguishable  based  on  mtDNA. 
However,  they  suggested  the  possibility 
of  differentiation  within  the  Northern 
nesting  assemblage  that  has  not  yet  been 
detected,  concluding  that  the  lack  of 
mtDNA  differentiation  may  be  due  to 
relatively  recent  colonization  that  has 
not  allowed  sufficient  time  to 
accumulate  the  genetic  variation  needed 
to  detect  any  fine-scale  population  sub- 
structure. The  subsequent  analysis  of 
samples  from  a  larger  number  of  areas 
and  the  resulting  indication  that  the 
vicinity  of  Volusia  County  may  have  a 
separate  nesting  assemblage  (Francisco 
et  ai,  2000)  suggests  that  the 
subpopulation  may  be  further 
differentiated  or  that  Volusia  County 
may  represent  an  area  of  overlap, 
including  nesting  females  from  both  the 
Northern  and  South  Florida 
subpopulations.  With  regard  to  the 
Florida  Panhandle.  Encalada  et  ai 
(1998)  found  insufficient  genetic 
diversity  to  further  differentiate  the 
stock  structure  within  the 
subpopulation.  Thus,  although 
partitioning  within  these  nesting 
assemblages  may  exist,  as  appears  to  be 
indicated  by  the  results  of  Francisco  et 
al.  (2000),  we  are  unable  to  clearly 
discern  it  based  on  available 
information.  Fine-structure  analysis  will 
benefit  from  additional  data  collection 
and  analyses,  and  may  well  reveal  that 
the  identified  subpopulations  can  be 
further  divided. 

In  addition  to  studies  based  on 
maternally  inherited  mtDNA,  other 
studies  have  used  nuclear  (nDNA) 
genetic  markers  (microsatellites)  to 
examine  fine-scale  population  structure. 
Since  these  nDNA  markers  are 
biparentally  inherited,  information  on 
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the  role  of  males  in  population  structiu^ 
is  provided  that  is  not  available  from 
mtDNA.  The  results  of  recent  nDNA 
analysis  (Francisco-Pearce,  2001)  show 
no  substantial  subdivisions  across  the 
loggerhead  nesting  colonies  in  the 
southeastern  United  States.  These 
Bndings,  which  contrast  with  the 
mtDNA  evidence  showing  general 
segregation  of  female  lineages  among 
the  loggerhead  subpopulations,  suggest 
that  male  loggerheads  from  each 
subpopulation  are  able  to  breed  with 
females  from  other  southeastern  United 
States  subpopulations.  This  male- 
mediated  gene  flow  would  be  sufficient 
to  prevent  the  rise  of  detectable  nDNA 
genetic  differences  among  the 
subpopulations.  These  results  should  be 
interpreted  cautiously,  due  to  the 
preliminary  nature  of  nDNA  analysis  for 
loggerheads;  nDNA  genetic  differences 
between  subpopulations  may  exist  but 
will  require  larger  sample  sizes  and 
additional  multiple  markers  to  detect. 

We  considered  information  on  the 
degree  of  similarity  in  nesting 
variability  within  and  between  nesting 
assemblages  as  a  possible  indication  of 
ecological  or  physiological  factors  that 
might  indicate  discreteness  while 
acknowledging  that  the  variability  could 
be  the  result  of  other  factors  that  are 
independent  of  discreteness. 
Loggerhead  nesting  typically  shows 
high  variability  from  year  to  year.  The 
TEWG  (2000)  reported  correlations  of 
nesting  variability  within  and  between 
the  Northern,  South  Florida,  and  Florida 
Panhandle  nesting  assemblages.  Aimual 
variation  in  nesting  activity  is 
significantly  correlated  across  nesting 
beaches  within  the  Northern 
subpopulation.  Within  the  South 
Florida  subpopulation,  the  correlation 
between  the  southeast  and  southwest 
portions  of  the  subpopulation  also  were 
statistically  significant.  The  correlation 
between  the  Northern  and  the  South 
Florida  subpopulations  was  lower  than 
those  within  each  of  them,  but  still  was 
statistically  significant.  The  Florida 
Pemhandle  subpopulation  results 
showed  a  high,  significant  correlation 
with  nest  numbers  reported  annually  for 
the  South  Florida  subpopulation  as  a 
whole,  and  for  the  portion  in  southwest 
Florida,  but  not  with  the  southeastern 
Florida  area  or  with  the  Northern 
nesting  assemblage. 

The  correlations  indicate  support  for 
the  concept  of  a  considerable  degree  of 
cohesiveness  within  the  identified 
nesting  subpopulations  in  terms  of 
aimual  variability  in  nesting.  However, 
the  results  also  indicate  some  degree  of 
similarity  across  the  subpopulations. 
Compared  to  beaches  within  a 
subpopulation,  the  correlations  between 


the  different  nesting  subpopulations  are 
lower,  but  there  is  some  degree  of 
similarity  and  in  some  cases  the 
correlations  between  subpopulations  are 
statistically  significant  in  terms  of  the 
annual  variability  in  nesting.  The 
mechanism(s)  that  drive  annual 
variability  within  and  between  nesting 
assemblages  is  not  well  understood. 

Because  the  sex  of  loggerhead 
hatchlings  is  environmentally 
determined  by  nest  incubation 
temperatures,  we  considered 
information  about  the  sex  ratios  of 
progeny  from  different  nesting 
assemblages  to  evaluate  whether  they 
indicate  marked  separation  of  the 
assemblages  as  a  consequence  of 
enviromnental  factors.  Pivotal  (i.e.,  the 
incubation  temperature  that  produces 
equal  numbers  of  males  and  females) 
and  transitional  ranges  of  temperatures 
determine  whether  a  nest  will  produce 
males,  females,  or  both  (Mrosovsky  and 
Pieau,  1991).  For  example,  Mrosovsky 
and  Provancha  (1989)  suggest  that  the 
majority  of  nests  laid  at  a  major  rookery 
near  Cape  Canaveral,  Florida,  an  area 
near  where  the  segregation  between  the 
South  Florida  and  Northern 
subpopulations  occur,  incubate  at  such 
warm  temperatures  that  virtually  no 
males  are  produced.  In  contrast,  males 
are  predominately  although  not 
exclusively  -  produced  in  rookeries  of 
the  Northern  subpopulation, 
presumably  because  of  a  nesting  season 
characterized  by  cooler  incubation 
temperatiues. 

NMFS  SEFSC  (2001)  evaluated  a 
combination  of  genetic  data  and 
observed  juvenile  sex  ratios  from  several 
southeast  U.S.  locations.  They  estimated 
that  the  South  Florida  nesting 
subpopulation  produces  20  percent 
male  hatchlings,  the  Yucatan 
subpopulation  produces  31  percent 
males,  and  the  Northern  subpopulation 
produces  65  percent  males.  They  did 
not  assess  the  sex  ratios  of  hatchlings 
from  the  Dry  Tortugas  or  Florida 
Panhandle  nesting  assemblages.  The 
Florida  Cooperative  Fish  and  Wildlife 
Research  Unit,  in  response  to  NMFS' 
request  for  additional  information, 
submitted  data  on  loggerhead  nesting  in 
northwest  Florida  and  reported  that 
based  on  nest  incubation  temperatures, 
sex  ratios  of  hatchlings  from  the  Florida 
Panhandle  subpopulation  are  mixed, 
with  an  apparently  larger  proportion  of 
males  than  the  20  percent  proportion 
found  in  nests  from  the  South  Florida 
subpopulation. 

Since  male-mediated  gene  flow 
appears  to  be  keeping  the 
subpopulations  genetically  similar  on  a 
nDNA  level,  the  relatively  higher 
percentage  of  males  produced  in  the 


smaller  Northern  and  Florida  Panhandle 
subpopulations  is  of  management 
interest,  as  it  may  play  an  important  role 
in  providing  males  to  mate  with  females 
from  the  other,  female-dominated 
subpopulations,  thereby  helping  to 
ensure  reproductive  success  for 
loggerheads  in  the  entire  western  North 
Atlantic.  Although  the  South  Florida 
nesting  assemblage  apparently  produces 
"only  about  20  percent  males,  the  total 
number  of  males  produced  is  likely 
greater  than  that  produced  by  the 
Northern  and  Florida  Panhandle 
assemblages,  due  to  the  larger  size  of  the 
South  Florida  assemblage.  However, 
males  produced  from  the  Northern  and 
Florida  Panhandle  nesting  assemblages 
contribute  to  the  overall  number  of 
males  available  for  breeding  and 
contribute  to  maintaining  or  increasing 
outbreeding. 

In  our  evaluation  of  whether  the  two 
petitioned  nesting  subpopulations  are 
markedly  separated  from  other 
populations  of  the  taxon,  we  also 
considered  evidence  of  morphological 
discontinuity.  Morphometries  is  a 
common  taxonomic  tool  used  to 
establish  stock  distinctions,  and  a 
common  feature  of  morphometric 
variation  in  widely  distributed  animals 
is  a  latitudinal  cline  in  body  size. 
Reviews  of  the  standard  sea  turtle  size 
measurements  (Tiwari  and  Bjomdal, 
2000;  Stonebumer,  1980)  found  no 
evidence  of  this  latitudinal  cline  in 
carapace  length  and  width  for  Atlantic 
loggerheads.  Stonebumer  (1980) 
suggested  that  body  depth  of  nesting 
female  loggerheads  decreases  with 
latitude  from  North  Carolina  to  Florida; 
however,  more  recent  data  and  analyses 
(NMFS  SEFSC,  unpub.  data)  show  no 
>  differences  in  body  depth  over  the  same 
area.  The  lack  of  morphometric 
variation  among  the  western  North 
Atlantic  loggerhead  subpopulations  is 
consistent  with  the  reported  lack  of 
nDNA  genetic  differentiation. 

We  have  considered  information  on 
the  non-nesting  distribution  of 
loggerheads  to  determine  if  it  indicates 
that  there  is  a  marked  separation  of  the 
petitioned  subpopulations  from  other 
populations.  As  described  below,  this 
included  consideration  of  information 
on  foraging  and  stranded  sea  turtles, 
carapace  epibionts  (living  organisms 
attached  to  the  carapace),  and 
migrations  of  post-nesting  females. 

Genetic  samples  (mtDNA)  taken  from 
immature  loggerheads  at  representative 
foraging  grounds  from  the  -northeast 
United  States  to  Florida  Bay  (at  the 
southern  tip  of  the  mainland  of  Florida) 
have  been  analyzed  to  determine  the 
origin  of  the  individuals  (see  review  in 
TEWG  2000  and  NMFS  SEFSC  2001). 
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The  South  Florida  nesting 
subpopulation  was  the  largest 
contributor  at  almost  all  sampling  sites. 
For  example,  samples  from  an  estuarine 
.   area  in  North  Carolina  indicated  that 
about  64  percent  of  the  itidividuals  were 
from  the  South  Florida  subpopulation, 
30  percent  from  the  Northern 
subpopulation,  ahd  5  percent  from 
Mexico  (Bass  et  al.,  2000).  This 
information  .demonstrates  mixing  of  the 
immatures  from  the  Northern  and  South 
Florida  nesting  assemblages  in  these 
foraging  areas.  The  information  also 
indicates  that  loggerheads  from  the 
Northern  and  South  Florida 
subpopulationsi  are  not  distributed 
randomly,  i.e..  not  in  proportion  to  the 
relative  abundance  of  the 
subpopulations.  Along  the  Atlantic 
seaboard  and  off  the  west  coast  of 
Florida,  the  Northern  nesting 
subpopulation  was  represented 
disproportionately  to  its  level  of  nesting. 
Specifically,  although  the  Northern 
subpopulation  accounts  for  only  8.5 
percent  of  thetotal  U.S.  loggerhead 
nesting  in  the  western  North  Atlantic, 
25  to  59  percent  of  the  loggerheads 
found  foraging  from  the  northeast 
United  States  to  Georgia  come  from  the 
Northern  subpopulation  and 
approximately  20  percent  of  those  found 
off  both  Florida  coasts  come  from  the 
Northern  nesting  subpopulation  (TEWG, 
2000). 

The  study  of  epibiont  colonization  on 
turtle  carapaces  may  provide  clues  as  to 
where  turtles  are  foraging  because  a 
number  of  long-lived  sessile  organisms 
within  the  epibiont  community  are 
likely  unaffected  by  short  term 
migrations.  Carapace  epibionts  have 
been  studied  op  female  loggerhead 
turtles  nesting  along  a  portion  of  the 
east  coast  of  the  U.S.,  including  pans  of 
the  Northern  and  South  Florida  nesting 
assemblages  (from  Pritchard's  Island, 
South  Carolina,  south  to  Hutchinson 
Island,  Florida)  (Caine,  1986).  The 
results  provide  an  indirect  indication 
that  adult  females  are  more  strongly 
segregated  on  the  foraging  grounds  than 
immature  loggerheads.  Caine  found  that 
differences  in  the  epibiont  communities 
began  to  appear  on  nesting  females  in 
the  area  between  Flagler  Beach  and 
Cape  Canaveral  National  Seashore  in 
northeast  Florida,  indicating  some 
separation  in  foraging  areas  used  by 
nesting  females  from  the  Northern  and 
South  Florida  nesting  subpopulations. 
Certain  epibionts  of  the  turtles  from  the 
South  Florida  nesting  areas  were  of 
Caribbean  origin,  whereas  some  of  the 
epibionts  of  turtles  from  the  Northern 
nesting  assemblage  were  ndicative  of 
the  Sargasso  Sea,  in  the  central  North 
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the  separation  is  not  highly  rigid  and 
the  subpopulations  are  not  markedly 
separated  from  each  other  based  on  the 
criteria  for  discreteness  in  our  DPS 
policy.  Although  our  DPS  policy  does 
not  require  an  absolute  separation  or 
reproductive  isolation  for  a  population 
to  satisfy  the  discreteness  requirement, 
several  factors  within  the  overall 
loggerhead  population  structure 
indicate  that  the  subpopulations  are  not 
markedly  separated,  and  thus  are  not 
discrete  under  our  DPS  policy. 

Mcu-ked  separation  on  the  basis  of 
genetic  discontinuity  is  not  deiinitive 
for  the  subpopulations.  Natal  homing 
behavior  and  nest  site  fidelity  of  females 
apparently  are  the  mechanisms  that 
result  in  being  able  to  distinguish 
nesting  subpopulations  on  the  basis  of 
maternally  inherited  mtDNA.  However, 
recent  genetic  studies  indicate  that 
mtDNA  distinctions  between  and  among 
subpopulations  are  complex.  Further 
subdivisions  of  some  of  the  nesting 
assemblages,  including  the  Northern 
subpopulation,  may  exist  (e.g.,  the  data 
for  Volusia  County)  and  some  widely 
separated  populations,  including 
Amelia  Island  (in  the  Northern  nesting 
assemblage)  and  Eglin  Air  Force  Base 
(in  the  Florida  Panhandle  nesting 
assemblage)  have  no  statistically 
significant  differences  in  the  mtDNA 
analysis.  In  addition,  the  recently 
available  nDNA  information  suggests 
that  males  likely  interbreed  with 
females  across  subpopulations,  and  thus 
the  subpopulations  are  not  separable  on 
this  basis.  From  the  standpoint  of  oiur 
DPS  policy  criteria,  the  evidence  of 
marked  separation  based  on  genetic 
discontinuity  at  the  nDNA  level  is 
inconclusive  for  the  petitioned 
subpopulations. 

There  is  a  high  correlation  of  the 
annual  variation  in  nesting  activity 
across  beaches  within  subpopulations. 
However,  there  also  are  statistically 
significant  correlations  in  nesting 
activity  between  the  Northern  and 
South  Florida  subpopulations,  and 
between  the  Florida  Panhandle  and 
South  Florida  subpopulations. 
Therefore,  the  comparison  of  annual 
variation  in  nesting  activity  does  not 
indicate  marked  separation  of  the 
subpopulations. 

The  Northern  and  South  Florida 
subpopulations  differ  considerably  in 
the  percentage  of  male  hatchlings 
produced,  as  a  result  of  environmental 
differences  in  nest  incubation 
temperatures.  The  percentage  of  males 
produced  from  the  Florida  Panhandle 
population  is  not  known,  but  is 
estimated  to  be  higher  than  that  of  the 
South  Florida  subpopulation.  Because 
of  its  much  larger  size,  however,  the 
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South  Florida  subpopulation  likely 
produces  a  larger  number  of  male 
hatchlings  than  the  smaller  Northern 
and  Florida  Panhandle  subpopulations. 
Male  hatchlings  from  the  Northern  and 
Florida  Panhandle  subpopulations 
contribute  to  having  sufficient  males  to 
mate  with  females  from  other 
subpopulations,  including  the  female- 
dominated  South  Florida 
subpopulation,  and  thus  help  contribute 
to  reproductive  success  of  loggerheads 
in  the  western  North  Atlantic,  as  well  as 
increasing  outbreeding.  Although  this  is 
an  important  management  consideration 
in  terms  of  survival  and  recovery  goals, 
and  it  will  be  addressed  in  the  update 
to  the  1991  recovery  plan,  it  does  not 
indicate  that  the  subpopulations  are 
markedly  separated  in  terms  of  the 
criteria  for  discreteness  under  our  DPS 
policy. 

Qucmtitative  measures  of 
morphological  characteristics  do  not 
show  differences  between  the 
subpopulations.  Specifically, 
measiu-ements  of  carapace  length  and 
width,  and  body  depth,  did  not  show 
distinctions  among  Atlantic 
loggerheads. 

Genetic  analyses  indicate  that 
immature  loggerheads  from  the  South 
Florida,  Northern,  and  Florida 
Panhandle  subpopulations  are  mixed  in 
foraging  areas.  Although  it  is  of 
management  concern  in  terms  of 
survival  and  recovery  goals  for  the 
species  that  the  Northern  subpopulation 
is  represented  off  the  Atlantic  coast  in 
a  higher  proportion  than  its  relative 
abundance  would  suggest,  this  does  not 
meet  the  definition  of  marked 
separation  in  the  DPS  Policy.  The  study 
of  epibionts  on  nesting  females  from  the 
Northern  and  South  Florida  nesting 
assemblages  provides  an  indirect 
indication  that  the  adult  females  from 
these  two  subpopulations  are  using 
different  foraging  areas,  and  satellite 
telemetry  and  tagging  data  more  clearly 
indicate  they  are  using  different  foraging 
£u-eas.  The  satellite  telemetry  and 
tagging  data  show  that  adult  females 
from  the  Florida  Panhandle  and  South 
Florida  subpopulations  overlap  in 
foraging  areas.  Overall,  the  information 
on  foraging  distribution  indicates 
overlap  of  immatures  from  different 
subpopulations,  apparent  use  of 
different  areas  by  adult  females  from  the 
Northern  and  South  Florida 
subpopulations,  and  apparent  overlap 
by  adult  females  from  the  Florida 
Panhandle  and  South  Florida 
subpopulations.  This  information  does 
not  meet  the  definition  for  marked 
separation  in  the  DPS  Policy. 

Differences  in  nesting  chronology 
between  the  subpopulations  (i.e.,  earlier 


onset  of  the  nesting  season  in  south 
Florida)  were  mentioned  by  the 
petitioners  as  a  possible  behavioral 
measure  of  discreteness.  These 
differences  likely  result  from  a 
combination  of  ecological  and  biological 
factors  including  climate,  oceanographic 
conditions,  and  reproductive 
endocrinology.  The  effects  of  these 
factors  on  reproductive  timiiig^are  not 
hilly  understood.  Differences  in  nesting 
chronology  could,  in  theory,  provide  a 
mechanism  leading  to  reproductive 
separation  between  sea  turtle 
populations.  However,  the  nesting 
chronology  differences  are  not  extreme 
(i.e.,  nesting  seasons  of  the  petitioned 
sub-populations  largely  overlap),  and 
other  lines  of  evidence  (nDNA  data) 
show  that  they  have  not  led  to  a  marked 
separation  as  a  consequence  of 
behavioral  factors,  as  required  by  the 
discreteness  criteria  of  the  DPS  policy. 
To  be  discrete  under  our  DPS  policy, 
k  population  segment  of  a  vertebrate 
species  must  be  markedly  separated 
from  other  populations  of  the  same 
taxon  as  a  consequence  of  physical, 
physiological,  ecological,  or  behavioral 
factors.  The  available  information  does 
not  support  a  conclusion  that  the 
loggerhead  sea  turtle  subpopulations  are 
discrete  according  to  our  DPS  policy. 

Significance 

Our  DPS  policy  is  clear  that 
significance  is  analyzed  only  when  a 
population  segment  has  been  identified 
as  discrete.  Therefore,  we  did  not 
evaluate  the  subpopulations  for 
significance  under  the  DPS  policy. 

Status 

Again,  oiu  t)PS  policy  is  clear  that  the 
separate  evaluation  of  listing  status  is 
conducted  only  if  a  population  segment 
is  determined  to  be  bodi  discrete  and 
significant.  Therefore,  because  we 
concluded  that  the  subpopulations  are 
not  DPSs,  we  did  not  evaluate  the 
subpopulations  for  separate 
reclassification. 

Finding 

We  have  reviewed  the  petition,  the 
literature  cited  in  the  petition,  other 
available  literature  and  information,  and 
consulted  with  biologists  and 
researchers  familiar  with  the  loggerhead 
sea  turtle.  On  the  basis  of  the  best     - 
available  scientific  and  commercial 
information,  we  find  that  the  Northern 
and  Florida  Panhandle  subpopulations 
of  the  loggerhead  sea  turtle  are  not 
discrete,  and  therefore  are  not  distinct 
population  segments  and  do  not  qualify 
for  reclassification  as  DPSs.  Therefore, 
we  find  that  the  petitioned  action  is  not 
warranted. 


Effect  of  Finding  on  Management  and 
Conservation  of  Atlantic  Loggerheads 

The  petitioned  action  was  the 
reclassification  of  certain 
subpopulations  of  the  loggerhead  sea 
turtle  as  DPSs  with  endangered  status. 
In  ESA  section  7  consultations,  NMFS 
has  chciracterized  the  southeastern  U.S. 
subpopulations  as  critical  components 
of  the  overall  loggerhead  species  and 
found  that  significant  adverse  effects  on 
the  survival  and  recovery  of  the 
individual  subpopulations  would 
adversely  affect  the  overall  survival  and 
recovery  of  the  entire  listed  species  {see 
e.g.,  NMFS,  2001).  The  subpopulations 
are  interdependent  for  the  species' 
survival  and  recovery. 

Under  the  1991  recovery  plan, 
delisting  of  the  southeastern  U.S. 
population  of  the  loggerhead  may  be 
considered  if,  over  a  period  of  25  years, 
the  following  three  conditions  are  met: 
(1)  The  adult  female  population  in 
Florida  is  increasing,  and  nesting  in 
Georgia,  South  Carolina,  and  North 
Carolina  returns  to  pre-listing  levels 
identified  in  the  plan;  (2)  certain 
amounts  of  available  nesting  beaches  are 
in  public  ownership;  and  (3)  all  the 
identified  recovery  tasks  necessary  to 
prevent  extinction  or  irreversible 
decline  have  been  successfully 
implemented  (NMFS  and  USFWS, 
1991).  Since  the  adoption  of  the  1991 
recovery  plan,  new  information  has 
become  available  on  loggerhead 
population  structure,  status,  and  trends, 
and  we  recently  convened  a  recovery 
team  to  revise  and  update  the  Atlantic 
loggerhead  recovery  plan  and  have 
solicited  information  irom  the  public  to 
use  as  part  of  this  effort  (68  FR  13662). 
We  anticipate  formal  public  review  of 
the  draft  plan  will  occur  in  2004. 

As  a  result  of  their  threatened  status 
and  through  protective  regulations 
implemented  by  us,  the  states  (e.g.,  1995 
Florida  gillnet  ban),  and  several 
municipalities  (e.g.,  2000  Lighting 
Ordinance  for  Town  of  Ocean  Isle 
Beach,  North  Carolina),  loggerhead  sea 
turtles  receive  significant  legal 
protections.  Taking  sea  turtles  (i.e.,  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  do  so)  is  prohibited,  with 
certain  exceptions  specified  at  50  CFR 
223.206.  In  addition  to  these 
prohibitions,  loggerhead  sea  turtles  are 
the  beneficiaries  of  research  and 
conservation  programs  implemented 
under  the  recovery  plans  and  other 
conservation  measures  that  result  from 
ESA  section  7  consultations  on  projects 
that  are  funded,  permitted,  or  carried 
out  by  Federal  agencies.  Incidental 
mortality  of  loggerheads  frtim  fisheries 
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(e.g.,  shriir  1  trawling  and  pelagic 
longliningj  and  irom  coastal 
construction  (e.g.,  beach  nourishment 
and  hopper  dredging)  has  been  greatly 
reduced  as  a  result  of  these  protective 
measures. 

While  implementing  various 
management  measures  to  protect  the 
species,  as  listed,  we  have  been  mindful 
of  the  diHerent  dynamics  of  the 
subpopulations.  Biologinl  opinions, 
issued  under  section  7  f     he  ESA,  have 
specifically  considered  the  effects  of 
actions  on  the  Northern  and  South 
Florida  sub^jopulations.  For  example, 
NMFS  SEFSC  (2001)  modeled  the 
differential  effects  of  pelagic  longline 
fishing  in  the  Atlantic  on  the  Northern 
and  South  Florida  subpopulations  of 
loggerheads,  and  NMFS'  biological 
opinion  on  the  Atlantic  Highly 
Migratory  Species  fisheries  (NMFS, 
2001)  concluded  that  the  impact  of 
ongoing  mortality  of  loggerheads, 
particularly  Northern  loggerheads,  in 
the  pelagic  longline  fishery,  together 
with  the  environmental  baseline  and 
cumulative  effects  acting  on  the  species, 
would  be  expected  to  appreciably 
reduce  the  survival  and  recovery  of  the 
species.  Consequently,  NMFS 
implemented  a  reasonable  and  prudent 
alternative  to  reduce  the  impacts  of  the 
pelagic  longline  fishery.  The  biological 
opinion  and  particularly  the  treatment 
of  the  subpopulations'  interdependence 
for  the  species'  survival  and  recovery 
were  challenged  and  upheld  in  court 
{Bluewater Fishermen's  Assoc,  vs. 
NMFS,  U.S.  District  Court  for  the 
District  of  Massachusetts,  September  30, 
2002). 

As  stated  previously,  we  have 
convened  a  recovery  team  to  update  and 
revise  the  Atlantic  recovery  plan  for 
loggerheads.  The  recovery  team  is 
conducting  a  full,  independent  review 
of  the  species'  biological  and  habitat 
requirements  and  re-evaluating 
appropriate  recovery  goals  and  recovery 
actions  to  meet  these  goals.  We  will 
request  that  the  recovery  team  consider 
establishing  "recovery  units"  within  the 
recovery  plan,  specifically  looking  at  the 
previously  identified  subpopulations.  In 
this  determination,  we  found  that  the 
western  North  Atlantic  loggerhead 
subpopulations  are  not  discrete  and 
thus  not  distinct  population  segments. 
The  subpopulations  are  interrelated  for 
recovery  purposes,  and  they  are 
important  individually  in  many  ways. 
These  interrelated  subpopulations  are 
consistent  with  the  recovery  imits  set 
forth  in  some  recovery  plans.  In 
recovery  plans  that  use  this  concept,  the 
Services  generally  describe  recovery 
units  as  geographic  or  otherwise 
identifiable  subunits  of  the  listed  entity 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  Septfimber  9.  2003. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

Dated:  .August  21.  2003. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  98-103-3] 

Importation  of  Artificially  Dwarfed 
Plants  in  Growing  Media  From  the 
People's  Republic  of  China; 
Availability  of  an  Environmental 
Assessment  and  Request  for 
Comments 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  informing  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  for  a   ' 
proposal  to  allow  the  importation  of 
specific  species  of  artificially  dwarfed 
(penjing)  plants  of  the  genera  Buxus. 
Ehretia  (Carmona),  Podocarpus, 
Sageretia,  and  Serissa  to  be  imported 
into  the  United  States  from  the  People's 
Republic  of  China  in  an  approved 
growing  medium  subject  to  specified 
growing,  inspection,  and  certification 
requirements.  The  environmental 
assessment  documents  our  review  and 
analysis  of  environmental  impacts 
associated  with  the  proposed  action.  We 
are  making  this  environmental 
assessment  available  to  the  public  for 
review  and  comment. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  October  15, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or " 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  98-103-3. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
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refers  to  Do(  ket  No.  98-103-3.  If  you 
use  e-mail,  i  ddress  your  comment  to 
regulations^  'aphis.usda.gov.  Your 
comment  m  ist  be  contained  in  the  body 
of  your  mes!  age;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  y  3ur  message  and  "Docket 
No.  98-103-3"  on  the  subject  line. 

You  may  i  ead  any  comments  that  we 
receive  on  tl  e  environmental 
.  assessment  i  a  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Indepen  dence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  ;  .m.  to  4:30  p.m.,  Monday 
through  Fric  ay,  except  holidays.  To  be 
sure  someone  is  there  to  help  you. 
please  call  {;  02)  690-2817  before 
coming. 

APHIS  do(  luments  published  in  the 
Federal  Reg!  ster,  and  related 
information,  including  the  names  of 
organization  >  and  individuals  who  have 
commented  i  )n  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.L  sda.gov/ppd/rad/ 
webrepor.hti  il. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Thonas,  Import  Specialist, 
Phytosanitar  ■  Issues  Management,  PPQ, 
APHIS.  4700  River  Road  Unit  140, 
Riverdale.  M  3  20737-1236;  (301)  734- 
6799. 

SUPPLEMENT/  RY  INFORMATION: 
Background 

The  Animi  1  and  Plant  Health 
Inspection  Si  Tvice  (APHIS)  of  the 
United  State!  Department  of  Agriculture 
regulates  the  importation  of  plants  and 
plant  parts  ir  to  the  United  States  to 
guard  againsi  the  introduction  of  plant 
pests  and  no:  :ious  weeds  into  the 
United  States . 

The  regula  ions  pertaining  to  the 
importation  ( if  plants  and  plant  parts  are 
set  forth  in  tl  e  Code  of  Federal 
Regulations  (  :FR),  title  7.  chapter  III. 

On  Septera  aer  20,  2000,  we  published 
in  the  Federa  I  Register  (65  FR  56803- 
56806,  Docket  No.  98-103-1)  a  proposal 
to  amend  the  regulations  to  allow 
artificially  d\  .'arfed  plants  of  the  genera 
Buxus,  Ehreti  a  (Carmona),  Podocarpus, 
Sageretia,  am  1  Serissa  to  be  imported 
into  the  Uniti  id  States  from  the  People's 
Republic  of  C  hina  in  an  approved 
growing  med  um  subject  to  specified 
growing,  insj  ection.  and  certification 
requirements)  We  accepted  comments 


on  our  proposal  for  a  total  of  90  days, 
ending  December  20,  2000.1 

In  response  to  comments  received  on 
the  proposed  rule,  APHIS  has  revised 
the  pest  risk  assessments,  created  a  risk 
mitigation  document,  and  narrowed  the 
application  of  the  rule  to  apply  to 
particular  species  of  the  genera 
mentioned  previously.  The  five  revised 
pest  risk  assessments  as  well  as  the  risk 
mitigation  document  are  available  on 
the  Internet  at  http:// 
www.aphis.usda.gov/ppq/pim.  We  have 
also  concluded  section  7  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  to  assess  the  potential  effects  of 
the  proposed  action  on  endangered  or 
threatened  species,  as  required  under 
the  Endangered  Species  Act.  On  April 
10,  2003,  FWS  concluded  the  section  7 
consultation  process  by  concurring  with 
APHIS'  determination  that  the 
importation  of  Buxus  sinica,  Ehretia 
microphylla,  Podocarpus  macrophyllus, 
Sageretia  thea,  and  Serissa  foetida  from 
the  People's  Repubhc  of  China  will  not 
adversely  affect  federally  listed  or 
proposed  endangered  or  threatened 
species  or  their  habitats. 

Upon  receiving  FWS  concurrence  and 
after  preparing  the  revised  pest  risk 
assessments  and  the  pest  mitigation 
document,  APHIS  prepared  an 
environmental  assessment  in 
accordance  with:  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

This  notice  announces  the  availability 
of  the  environmental  assessment  for 
public  review  and  comment.  The 
assessment,  titled  "Final  Rule  for  the 
Importation  of  Artificially  Dwarfed 
Plants  in  Growing  Media  From  the 
People's  Republic  of  China"  and  dated 
September  2003,  is  available  oii  the 
Internet  at  http://www.aphis.usda.gov/ 
ppd/es/ppqdocs.html.  You  may  request 
paper  copies  of  the  environmental 
assessment  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


'  The  comment  period  on  the  proposed  rule  was 
extended  from  60  to  90  days  in  a  notice  published 
in  the  Federal  Register  on  December  1,  2000  (65  FR 
75187,  Docket  No.  98-103-2). 
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Please  refer  to  the  title  of  the  assessment 
when  requesting  copies. 

The  environmental  assessment  is  also 
available  for  review  in  our  reading  room 
{the  location  and  the  hours  of  the 
reading  room  are  listed  under  the 
heading  ADDRESSES  at  the  beginning  of 
this  notice). 

Done  in  VVasiiington.  DC.  this  11th  day  of 
September  2003. 
Bobby  R.  Acord, 

Administrator.  Animal  and  Plant  Health 

Inspection  Senice. 

[FR  Doc.  03-23545  Filed  9-12-03:  8:45  Hm| 

BILLING  CODE  341 0-34-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice. 

The  Administrator.  Foreign 
Agricultural  Service  (FAS),  today 
accepted  petitions  filed  by  the  United 
Fishermen  of  Alaska,  Juneau.  Alaska: 
the  Puget  Sound  Salmon  Commission. 
Seattle,  Washington:  and  Salmon  for 
All,  Astoria,  Oregon  for  trade 
adjustment  assistance.  The  groups 
represent  Pacific  salmon  fishermen  in 
the  states  of  Alaska.  Washington,  and 
Oregon,  respectively.  The  Administrator 
will  determine  within  40  days  whether 
or  not  imports  of  fresh,  chilled,  or 
frozen  farmed  salmon,  whole  or  in 
fillets,  contributed  importantly  to  a 
decline  in  domestic  producer  prices  of 
20  percent  or  more  during  calendar 
2002.  If  the  determination  is  positive,  all 
fishermen  represented  by  the  petitioners 
will  be  eligible  to  apply  to  the  Farm 
Service  Agency  for  adjustment 
assistance  cash  benefits  and  for 
technical  assistance  at  no  cost. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean-Louis  Pajot,  Coordinator,  Trade 
Adjustment  Assistance  for  Farmers, 
FAS,  USDA,  (202)  720-2916,  e-mail: 
trade.adjustment@fas.usda.gov. 

Signed  at  Washington.  DC  September  10. 
2003. 
Lyle  Sebranek. 

Acting  Administrator.  Foreign  Agricultural 
Ser\'ice  and  Acting  Vice  President. 
Commodity  Credit  Corporation. 
|FR  Doc.  0.3-235B4  Filed  9-12-03:  8:45  am] 
BILLING  CODE  3410-1 0-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers  •     - 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice. 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  today 
accepted  a  petition  filed  by  the  Wild 
Blueberry  Commission  of  Maine,  Orono. 
Maine  for  trade  adjustment  assistance. 
The  group  represents  producers  of  wild 
blueberries  in  the  state  of  Maine.  The 
Administrator  will  determine  within  40 
days  whether  or  not  imports  of  wild 
blueberries  contributed  importantly  to  a 
decline  in  domestic  producer  prices  of 
20  percent  or  more  during  the  marketing 
period  beginning  July  2002  and  ending 
June  2003.  If  the  determination  is  ' 
positive,  all  producers  represented  by 
the  group  will  be  eligible  to  apply  to  the 
Farm  Service  Agency  for  adjustment 
assistance  cash  benefits  and  for 
technical  assistance  at  no  cost. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean-Louis  Pajot.  Coordinator.  Trade 
Adjustment  Assistance  for  Farmers, 
FAS.  USDA.  (202)  720-2916.  e-mail: 
trade.adjusttnent@fas.usda.gov. 

Signed  at  Washington.  DC.  .September  10. 
2003. 

Lyle  Sebranek. 

.■\cting  .Kdmlnistrator.  Foreign  Agricultural 
Senice  and  Acting  1  'ice  President. 
Commodity  Credit  Corporation. 
|FR  Doc.  03-235(i3  Filed  9-12-03:  8:4.'i  am] 
BILLING  CODE  3410-10-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wrangell-Petersburg  Resource 
Advisory  Committee 

AGENCY:  Forest  .Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Wrangell-Petersburg 
Resource  Advisory  Committee  (RAC) 
will  meet  from  8:30  a.m.  until  5:15  p.m. 
(or  until  the  conclusion  of  public 
testimony)  on  Friday.  October  24,  from 
8:30  a.m.  until  5:15  p.m.  (or  until  the 
conclusion  of  public  testimony). 
Saturday.  October  25.  2003.  in  Wrangell, 
Alaska.  The  purpose  of  this  meeting  is 
to  review,  discuss  and  potentially 
recommerid  for  funding  proposals 
received  pursuant  to  Title  II,  Public  Law 
106-393.  H.R.  2389.  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000.  also  called 


the  "Payments  to  States"  Act.  Public 
testimony  regarding  the  proposals  will 
also  be  taken. 

DATES:  The  meeting  will  be  held 
commencing  at  8:30  a.m.  on  Friday. 
October  24.  through  5:15  p.m..  Saturdav. 
October  25.  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
Harding's  Old  Sourdough  Lodge,  1104. 
Peninsula,  Wrangell.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Weber,  Wrangell  District  Ranger. 
P.O.  Box  51.  Wrangell.  AK  99929,  phone 
(907)  874-2323,  email  cwebei^fs.fed.us. 
or  Pattv  Grantham.  Petersburg  District 
Ranger,  P.O.  Box  1328,  Petersburg.  AK 
99833.  phone  (907)  772-3871,  email     - 
pagrantham@fs.fed. us.  For  further 
information  on  RAC  histon,',  operations, 
and  the  application  process,  a  Web  site 
is  available  at  http://i\'\\iv.fs.fed.us/rlO/ 
ro/payments. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
first  meeting  of  the  RAC  since  April 
2003  and  the  committee's  summer 
hiatus.  This  meeting  will  focus  on  the 
review  and  discussion  of  proposals 
received  by  the  R.^C  for  funding  under 
Title  II  of  the  Pavments  of  States 
legislation  (Pub." L.  106-393). 
particularly  proposals  that  were  of  high' 
interest  to  the  committee,  but  lacked 
enough  information  for  the  committee  to 
act.  New  information  will  be  introduced 
concerning  these  proposals.  No  new 
proposals  (initial  reading)  will  be 
discussed  at  this  meeting.  The 
committee  may  make  recommendations 
for  project  funding  at  this  meeting.  A 
field  trip  to  review  proposals  proximate 
to  the  Wrangell.  Alaska,  area  may  take 
place.  The  meeting  is  open  to  the 
public.  Should  members  of  the  public 
wish  to  participate  in  the  potential  field 
trip,  please  contact  Patty  Grantham  or 
Chip  Weber  at  the  above  noted 
addresses/emails/telephone  numbers. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  September  4.  2003. 
Olleke  E.  Rappe-Daniels, 

.-Kcting  Forest  Stiperx  isor.  .      '  - 

|FR  Doc.  0.3-233fifl  Filed  <)-12-03:  8:45  ami 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE   ' 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance,  the  following  proposal  for  an 
extension  of  a  currently  approved 
collection  of  information  under  the 
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provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Survey  of  Foreign  Airline 
Operators*  Revenues  and  Expenses  in 
the  United  States. 
Form  Numbeiis):  BE-36. 
Agencv  Approval  Number:  0608- 
0013. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  360  hours. 
Number  of  Respondents:  72. 
Avg  Hours  Per  Response:  5  hours. 
Needs  and  Uses:  The  Bureau  of 
Economic  Analysis  is  responsible  for 
the  compilation  of  the  U.S.  balance  of 
payments  accounts.  The  information 
collected  in  this  survey  is  an  integral 
part  of  the  "transportation"  portion  of 
the  U.S.  balance  of  payments  accounts. 
The  balance  of  payments  accounts, 
which  are  published  quarterly  in  the 
Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA: 
The  accounts  provide  a  statistical 
summary  of  U.Sr  international 
transactions  and  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 

The  information  collected  is  also  used 
for  compiling  the  U.S.  national  income 
and  product  accounts,  and  for  reporting 
to  international  organizations  such  as 
the  International  Monetary  Fund. 
Without  the  information  collected  in 
this  survey,  annual  data  needed  for 
estimating  an  integral  component  of  the 
transportation  account  would  be 
unavailable.  No  other  Government 
agency  collects  comprehensive  annual 
data  on  foreign  airline  operators' 
revenues  and  expenses  in  the  United 
States. 

The  survey  requests  information  from 
U.S.  agents  of  foreign  air  carriers 
operating  in  the  United  States. 
Information  is  collected  on  an  annual 
basis  from  foreign  air  carriers  with  total 
covered  revenues  or  total  covered 
expenses  incurred  in  the  United  States 
of  $500,000  or  more.  Foreign  air  carriers 
with  total  covered  revenues  and  total 
covered  expenses  below  $500,000  are 
exempt  from  reporting. 

Affected  Public:  U.S.  agents  of  foreign 
air  carriers. 
Frequency:  Annually. 
Respondent's  Obligation:  Mandatory. 
Legal  Authority:  The  International 
Investment  and  Trade  in  Services 
Survey  Act,  22  U.S.C.  3101-3108. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 


Copies  c  f  the  above  extension  of  a 
currently  i  pproved  collection  can  be 
obtained  b  y  calling  or  writing  Diane 
Hynek,  DC  C  Forms  Clearance  Officer, 
(202)  482-D266,  Department  of 
Commerce,  room  6625, 14th  and 
Constituti(  in  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommen  dations  in  response  to  this 
extension  )f  a  currently  approved 
collection  should  be  sent  within  30  days 
of  publical  ion  of  this  notice  to  Paul 
Bugg,  OMB  Desk  Officer,  Room  10201, 
New  Execi  tive  Office  Building, 
Washington,  DC  20503;  fax:  202-395- 
7245;  e-mail:  pbugg@omb.eop.gov. 

Dated:  Se  )tember  9,  2003. 

Madeleine  ( llayton, 

Managemen  I  Analyst.  Office  of  Chief 
Information  Officer. 

(FR  Doc.  03-  23370  Filed  9-12-03;  8:45  am] 
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the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistical 
summary  of  U.S.  international 
transactions  and  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analjrtical  studies.  The 
information  collected  is  also  used  for 
compiling  the  U.S.  national  income  and 
product  accounts,  and  for  reporting  to 
international  organizations  such  as  the 
International  Monetary  Fund.  Without 
the  information  collected  in  these 
surveys,  quarterly  data  needed  for 
estimating  an  integral  component  of  the 
transportation  account  would  be 
unavailable.  No  other  Government 
agency  collects  comprehensive  quarterly 
data  on  U.S.  ocean  carriers'  freight 
revenues  and  foreign  expenses  or  U.S. 
airline  operators'  foreign  revenues  and 
expenses. 

These  surveys  request  information   - 
from  U.S.  ocean  and  air  carriers  engaged 
in  the  international  transportation  of 
goods  and/or  passengers.  Information  is 
collected  on  a  quarterly  basis  from  U.S. 
ocean  and  air  carriers  with  total  annual 
covered  revenues  or  total  annual 
covered  foreign  expenses  of  $500,000  or 
more.  U.S.  ocean  and  air  carriers  with 
total  annual  covered  revenues  and  total 
annual  covered  foreign  expenses  below 
$500,000  are  exempt  from  reporting. 

Affected  Public:  U.S.  ocean  and  air 
carriers. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  The  International 
Investment  and  Trade  in  Services 
Survey  Act,  22  U.S.C.  3101-3108. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  extension  of  a 
currently  approved  collection  can  be 
obtained  by  calling  or  writing  Diane 
Hynek,  DOC  Forms  Clearance  Officer, 
(202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  in  response  to  this 
extension  of  a  currently  approved 
collection  should  be  sent  within  30  days 
of  publication  of  this  notice  to  Paul 
Bugg,  OMB  Desk  Officer,  Room  10201, 
New  Executive  Office  Building, 
Washington,  DC  20503;  fax:  202-395- 
7245;  e-mail:  pbugg@omb.eop.gov. 

Dated:  September  9,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  Chief 
Information  Officer. 

(FR  Doc.  03-23371  Filed  9-12-03;  8:45  am] 
BILLING  CODE  3SM>-06-P 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance,  the  following  proposal  for  an 
extension  of  a  currently  approved 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Survey  of  Foreign  Ocean 
Carriers'  Expenses  in  the  United  States. 

Form  Numberfs):  BE-29. 

Agency  Approval  Number:  0608- 
0012. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  652  hours. 

Number  of  Respondents:  163. 

Avg  Hours  Per  Response:  4  hours. 

Needs  and  Uses:  The  Bureau  of 
Economic  Analysis  is  responsible  for 
the  compilation  of  the  U.S.  balance  of 
payments  accounts.  The  information 
collected  in  this  survey  is  an  integral 
part  of  the  "transportation"  portion  of 
the  U.S.  balance  of  payments  accounts. 
The  balcuice  of  payments  accounts, 
which  are  published  quarterly  in  the 
Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistical 
summary  of  U.S.  international 
transactions  and  are  used  by 
government  and  piivate  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 

The  information  collected  is  also  used 
for  compiling  the  U.S.  national  income 
and  product  accounts,  and  for  reporting 
to  international  organizations  such  as 
the  International  Monetary  Fund. 
Without  the  information  collected  in 
this  survey,  annual  data  needed  for 
estimating  an  integral  component  of  the 
transportation  account  would  be 
unavailable.  No  other  Government 
agency  collects  comprehensive  annual 
data  on  foreign  ocean  carriers'  expenses 
in  the  United  States. 

The  survey  requests  information  from 
U.S.  agents  of  foreign  ocean  carriers. 
Information  is  collected  on  an  aimual 
basis  from  U.S.  agents  that  handle  40  or 
more  port  calls  by  foreign  vessels  and 
have  annual  total  covered  expenses  of 
$250,000  or  more.  U.S.  agents  with  less 
than  40  port  calls  or  with  annual  total 
covered  expenses  below  $250,000  are 
exempt  from  reporting. 

Affected  Public:  U.S.  agents  of  foreign 
ocean  carriers. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 


Legal  Authority:  The  International 
Investment  and  Trade  in  Services 
Survey  Act,  22  U.S.C.  3101-3108. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  extension  of  a 
currently  approved  collection  can  be 
obtained  by  calling  or  writing  Diane 
Hynek,  DOC  Forms  Clearance  Officer,    • 
(202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  in  response  to  this 
extension  of  a  currently  approved 
collection  should  be  sent  within  30  days 
of  publication  of  this  notice  to  Paul 
Bugg,  OMB  Desk  Officer,  Room  10201, 
New  Executive  Office  Building, 
Washington,  DC  20503;  fax:  (202)  395- 
7245;  e-mail:  pbugg@omb.eop.gov. 

Dated:  September  9.  2003. 

Madeleine  Clayton, 

Management  Analyst.  Office  of  Chief 
Information  Officer. 

[PR  Doc.  03-23372  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  3510-06-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Inadequate  Interoperability  Cost 
Analysis  of  the  U.S.  Capital  Facilities 
Industry  Surveys. 

Form  Numbeifs):  None. 

OMB  Approval  Number:  None. 

Type  of  Review:  Regular  submission. 

Burden  Hours:  113. 

Number  of  Respondents:  225. 

Average  Hours  Per  Response:  30 
minutes. 

Needs  and  Uses:  The  surveys,  to  be 
administered  to  capital  facilities 
architects,  general  contractors, 
engineers,  suppliers,  software 
developers,  and  owner-operators,  are 
designed  to  gather  quantitative  data. 
The  data  will  be  used  to  calculate  the 
efficiency  loss,  in  dollars,  of  inadequate 
electronic  interoperability  in  the  capital 
facilities  supply  chain  and  in  capital 
facilities  life  cycle  management.  Each 
aforementioned  stakeholder  group  will 
be  administered  a  survey  tailored  to 
their  activities  in  the  design. 


construction,  and  operation  of  capital 
facilities. 

The  surveys  will  collect  data  on 
respondents'  capital  facilities  projects, 
business  processes  involving  the 
exchange  of  electronic  and  paper-based 
communication,  information  technology 
investments,  and  the  amount  of  labor 
involved  in  managing  information  flows 
internally  and  externally.  The 
respondents  will  also  be  offered  the 
opportunity  to  freely  comment  on  the 
extent  to  which  interoperability  issues 
impact  their  businesses  and  operations. 

Affected  Public:  Business  or  for-profit 
organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Jacqueline  Zieiher, 
(202)  395^638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance  - 
Officer,  (202)  482-0266.  Department  of 
Commerce,  Room  6625. 14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230  (or  via  the  Litemet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jacqueline  Zeiher,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  September  9.  2003. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-23373  Filed  9-12-03;  8:45  ami 
BILUNG  CODE  351fr-13-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census- 

[Docket  Number  030829216-3216-01] 

BIN  0607-AA40 

Annual  Trade  Survey 

AGENCY:  Bureau  of  the  Census. 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  proposing  to  expand 
the  2003  Annual  Trade  Survey  (ATS)  to 
include  manufactiu-ers'  sales  branches 
and  offices  (MSBO).  The  Census  Bureau 
proposes  this  expansion  at  the  request 
of  the  Bureau  of  Economic  Analysis 
(BEA).  The  BEA  considers  this 
information  vital  to  its  accurate 
measiu'ement  of  sales  and  inventories 
for  wholesale  trade.  These  data  are 
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important  inputs  to  BEA's  preparation 
of  National  Income  and  Product 
accounts  and  its  annual  input-output 
tables. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  15, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  the  Director,  U.S.  Census  Bureau, 
Room  2049,  Federal  Building  3, 
Washington.  DC  20233. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Trimble,  Chief,  Annual  Trade  and 
Special  Projects  Branch,  Service  Sector 
Statistics  Division,  on  (301)  763-7223, 
or  by  e-mail:  John  Trimble@census.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized,  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code  (U.S.C),  Sections  182,  224, 
and  225.  Reporting  by  MSBO 
establishments  will  be  mandatory  and 
provide  continuing  and  timely  national 
statistical  data.  Data  collected  in  this 
survey  will  be  within  the  general  scope, 
type,  and  character  of  those  inquiries 
covered  in  the  Economic  Census. 

The  current  ATS  collects  data  only  for 
merchant  wholesalers.  The  expanded 
survey  will  include  a  selected  sample  of 
firms  and  operating  establishments 
primarily  selling  goods  that  they 
manufacture  in  the  United  States.  These 
data  will  be  a  vital  source  for  accurately 
measiuing  sales,  inventories,  and 
operating  expenses  for  wholesale  trade. 
The  BEA  has  made  repeated  requests  for 
this  information.  The  expanded  ATS 
will  cover  approximately  90  percent  of 
sales  from  the  wholesale  sector  and  over 
99  percent  of  its  inventories  compared 
to  about  58  percent  of  sales  and  85 
percent  of  inventories  in  the  present 
ATS  sample. 

Beginning  with  the  survey  year  2003, 
the  goal  will  be  to  maximize  industry 
coverage  within  our  available  resources. 
In  order  to  establish  reporting 
arrangements  and  reduce  respondent 
burden,  we  will  mail  report  forms  to  a 
sample  of  firms  on  a  company  basis  and 
contact  them  in  person,  as  well  as  by 
phone  and  mail.  We  will  mail  a  survey 
introduction  letter  followed  by  report 
forms  to  the  firms  covered  by  this 
survey  and  require  the  report  forms  to 
be  returned  thirty  days  after  receipt.  The 
report  forms  will  request  similar  data 
items,  but  different  forms  are  needed  to 
accommodate  both  merchant  wholesale 
and  MSBO  companies  as  well  as  both 
large  and  small  firms.  Later,  as 
necessary,  additional  mail  follow-ups 
and  telephone  follow-ups  will  be 
conducted. 


The  primary  users  of  these  data  will 
be  federal,  state  and  local  government 
agencies,  including  the  Bureau  of  the 
Census,  BE  A,  and  the  Environmental 
Protection  Agency.  Other  users  will 
include  business  firms,  academics,  trade 
associations ,  and  research  and 
consulting  c  rganizations. 
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would  be  small  entities, 
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is  estimated  to  be  $14,560 
mnual  response  burden  of 
a  rate  of  $18.20  per  hour 
he  form.  The  total  cost  to 
Jiat  are  small  entities  is 
36  $9,755. 
I  lall  businesses  are  subject 
icording-keeping  and 

as  a  result  of  this  rule, 
for  Regulation 
this  proposed  rule  will  not 
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Paperwork  F  eduction  Act 

Notwithsti  nding  any  other  provision 
of  law,  no  pe  rson  is  required  to  respond 
to,  nor  shall  i  person  be  subject  to  a 
penalty  for  fi  ilure  to  comply  with,  a 
collection  of  information  subject  to 


requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
cturent  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  This 
proposed  rule  contains  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  In  accordance  with 
the  PRA,  this  collection  of  information 
will  be  submitted  to  OMB  for  approval. 
We  estimate  the  number  of  additional 
respondents  to  be  1 ,800  and  estimate  an 
additional  800  annual  burden  hours 
with  this  expanded  data  collection. 
Also,  we  estimate  that  the  time  for  the 
additional  responses  associated  with 
this  data  collection  will  be 
approximately  27  minutes.  We  will 
furnish  report  forms  to  organizations 
included  in  the  survey,  and  additional 
copies  will  be  available  on  written 
request  to  the  Director.  U.S.  Census 
Bureau,  Washington,  DC  20233-0101. 

Dated:  September  9,  2003. 
Charles  Louis  Kincannon. 

Director,  Bureau  of  the  Census. 

[FR  Doc.  03-23352  Filed  9-12-03;  8:45  am] 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  issuing 
the  preliminary  results  of  the  new 
shipper  review  of  Shanghai  Ocean 
Flavor  International  Trading  Co.,  Ltd. 
(Shanghai  Ocean  Flavor)  imder  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  until  no  later  than 
February  24,  2004.  The  period  of  review 
is  September  1.  2002,  tlurough  February 
28,  2003.  This  extension  is  made 
pursuant  to  section  751(a)(2)(B)(iv)  of 
the  Tariff  Act  of  1930,  as  amended. 
EFFECTIVE  DATE:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Addilyn  Chams- 
Eddine,  AD/CVD  Enforcement  Office  7, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone:  (202)  482-4236 
or  (202)  482-0648,  respectively. 
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SUPPLEMENTARY  INFORMATION: 
Time  Limits 

Section  351.214(i)  of  the  regulations 
requires  the  Department  to  issue  the 
prehminary  results  of  a  new  shipper 
review  within  180  days  after  the  date  on 
which  the  new  shipper  review  was 
initiated,  and  final  results  of  review 
within  90  days  after  the  date  on  which 
the  preliminary  results  were  issued. 
However,  if  the  Department  determines 
the  issues  are  extraordinarily 
complicated,  section  351.214(i)(2)  of  the 
regulations  allows  the  Department  to 
extend  the  deadline  for  the  preliminary 
results  to  up  to  300  days  after  the  date 
on  which  the  new  shipper  review -was 
initiated. 

Background 

On  March  28,  2003  the  Department 
received  a  timely  request  from  Shanghai 
Ocean  Flavor,  in  accordance  with 
section  751(a)(2)(B)  of  the  Act  and 
section  351.214(c)  of  the  regulations,  for 
a  new  shipper  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  ("PRC"),  which  has  a 
September  anniversary  date.  On  April 
30,  2003  the  Department  initiated  this 
new  shipper  review  covering  the  period 
September  1,  2002  through  February  28, 
2003.  See  Freshwater  Crawfish  Tail 
Meat  From  the  People's  Republic  of 
China:  Initiation  of  New  Shipper 
Antidumping  Review  (68  FR  23962). 
The  preliminary  results  of  review  are 
currently  due  October  27,  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Pursuant  to  section  751(a)(2)(B)(iv)  of 
the  Act.  the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  a  new  shipper 
review  if  it  determines  that  the  case  is 
extraordinarily  complicated.  The 
Department  has  determined  that  this 
case  is  extraordinarily  complicated,  and 
the  preliminary  results  of  this  new 
shipper  review  cannot  be  completed 
within  the  statutory  time  limit  of  180 
days.  The  Department  finds  that  this 
new  shipper  review  is  extraordinarily 
complicated  because  there  are  a  number 
of  issues  that  must  be  addressed.  For 
example,  the  Department  issued  a 
supplemental  questionnaire  regarding 
possible  affiliations  as  well  as 
supplemental  questions  regarding  the 
importer  of  the  subject  merchandise. 
This  information  may  necessitate  a 
request  of  additional  information  from 
Shanghai  Ocean  Flavor  and  its  importer. 
Therefore,  in  accordance  with  section 
351.214(i)f2)  of  the  regulations,  the 
Department  is  extending  the  time  limit 


for  the  completion  of  preliminary 
results  by  120  days.  The  preliminary 
results  are  now  due  no  later  than 
February  24,  2004. 

This  notice  is  published  pursuant  to 
sections  751(a)(2)(B)  and  777(i)(l)  of  the 
Act. 

Dated:  September  9,  2003. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration.  Group  III. 

[FR  Doc.  03-23460  Filed  9-12-03:  8:45  am) 

BILUNG  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Chicago;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5  PM  in  Suite  4100W, 
Franklin  Court  Building,  U.S. 
Department  of  Commerce,  109^  14th 
Street,  NW.,  Washington,  DC. 

Docket  Number:  03-037.  Applicant: 
University  of  Chicago,  Chicago,  IL 
60637.  Instrument:  (19)  each  Pattern 
Trigger  Modules.  Manufacturer:  Hytec 
Electronics  Ltd,  United  Kingdom. 
Intended  Use:  See  notice  at  68  FR 
48341,  August  13.  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  These  are  compatible 
accessories  for  an  existing  instrument 
purchased  for  the  use  of  the  applicant. 

The  accessories  are  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessories  which  can  be 
readily  adapted  to  the  previously 
imported  instrument. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutor\'  Import  Programs 
Staff 

[FR  Doc.  03-234,56  Filed  9-12-03;  8:45  am) 

BILLING  CODE  351&-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Wisconsin,  et  al.;  Notice 
of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5  P.M.  in  Suite 
4100W.  Franklin  Court  Building,  U.S. 
Department  of  Commerce,  1099  14th 
Street,  NW..  Washington,  DC. 

Docket  Number:  03-636.  Applicant: 
University  of  Wisconsin.  Madison.  WI 
53705—4494.  /nsfrumenf;  Electron 
Microscope.  Model  H-7600. 
Manufacturer:  Hitachi  High- 
Technologies  Corporation,  Japan. 
Intended  Use:  See  notice  at  68  FR 

48341,  August  13.  2003.  Order  Date: 
February  19,  2003. 

Docket  Number:  03-039.  Applicant: 
University  of  Texas,  Houston,  TX  77030. 
Instrument:  Electron  Microscope.  Model 
Tecnai  G-  Polara.  Manufacturer:  FEI 
Company,  The" Netherlands.  Intended 
Use:  See  notice  at  68  FR  48341,  August 
13,  2003.  Order  Date:  March  28,  2002. 

Docket  Number:  03-040.  Applicant: 
Georgetown  University,  Washington,  DC 
20007.  Instrument:  Electron  Microscope, 
Model  H-7600-1.  Manu/acturer;  Hitachi 
High-Technologies  Corporation,  Japan. 
Intended  Use:  See  notice  at  68  FR 

48342.  August  13.  2003.  Order  Date: 
May  19,  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign  -." 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these    . 
purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

,  Gerald  A.  Zerdy. 

Program  Manager.  Statutory  Import  Programs 

Staff 

|FR  Doc.  03-23457  Filed  9-12-03:  8:45.am] 

BILLING  CODE  3S10-OS-P 


53962 


Federal  Register / Vol.  68,  N( .  178 /Monday,  September  15,  2003 /Notices 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Villanova  University;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  03-035.  Applicant:  ■ 
Villanova  University,  Villanova,  PA 
19085.  Instrument:  fNOxSOO  Fast  CLD 
System  for  NO  analysis.  Manufacturer: 
Cambustion  Ltd,  United  Kingdom. 
Intended  Use:  See  notice  at  68  FR 
48341,  August  13,  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  extremely  fast  measurement  of 
NOx  gas  components  using  an  electrical 
photomultipher  detector  with  a  10-90% 
response  time  of  2.0, ms  for  use  in 
automotive  emissions  research.  The 
Southwest  Research  Institute  advised 
August  26,  2003  that  (1)  this  capability 
is  pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

IFR  Doc.  03-23458  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-1 22-81 51 

Pure  Magnesium  and  AHoy  Magnesium 
from  Canada:  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  No  ice  of  final  results  of 
countervail  ing  duty  administrative 


reviews. 


tie 
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May  12,  2003,  the 
of  Commerce  published  in 
Register  the  preliminary 
administrative  reviews  of 
counterji^ailing  duty  orders  on  pure 
and  alloy  magnesium  from 
he  period  January  1,  2001 
Det:ember  31,  2001.  We  gave 
ies  an  opportunity  to 
the  preliminary  results. 
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my  changes  of  the  net 
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HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  descriptions  of  the  merchandise 
subject  to  the  orders  are  dispositive. 

Secondary  and  granular  magnesium 
are  not  included  in  the  scope  of  these 
orders.  Our  reasons  for  excluding 
granular  magnesium  are  summarized  in 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Pure  and  Alloy 
Magnesium  From  Canada,  57  FR  6094 
(February  20, 1992). 


EPFECTIVE  OME:  September  15,  2003. 
FOR  FURTHEp  INFORMATION  CONTACT: 

Melanie  Brdwn,  AD/CVD  Enforcement, 
Office  1 ,  Gr  )up  1 ,  Import 
Administra  ion,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.  V.,  Washington,  D.C.  20230; 
telephone  (t02)  482-^987. 

SUPPLEMENTARY  INFORMATION: 

Backgroun(i 

On  May  12,  2003,  the  Department  of 
Commerce  r'the  Department") 
published  t  le  preliminary  results  of 
these  admii  istrative  reviews  (see  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada:  Pn  liminary  Results  of 
Countervail  ng  Duty  Administrative 
Reviews,  68  FR  25339  (May  12,  2003) 
["Preliminay  Results").  The 
respondent,  Norsk  Hydro  Canada,  Inc. 
("NHCI"),  s  ibmitted  a  case  brief  on  June 
11,2003.  On  June  16,  2003,  U.S. 
Magnesium  LLC,  ("the  petitioner") 
filed  a  rebul  tal  brief. 
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The  predicts  covered  by  these 
reviews  are  shipments  of  pure  and  alloy 
from  Canada.  Pure 
contains  at  least  99.8 
maj  nesium  by  weight  and  is 

slab  and  ingot  forms  and 

(sium  alloys  contain  less 

p«  rcent  magnesium  by  weight 

magnesium  being  the  largest 

in  the  alloy  by  weight, 
in  various  ingot  and  billet 


s  zes. 


md  alloy  magnesium 
iew  is  currently 
inder  items  8104.11.0000 
9J.0000,  respectively,  of  the 
Tariff  Schedule  of  the 
("HTSUS").  Although  the 


Period  of  Review 

The  period  of  review  for  which  we  are 
measuring  subsidies  is  from  January  1 , 
2001  through  December  31,  2001. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
administrative  reviews  are  addressed  in 
the  September  9,  2003,  Issues  and 
Decision  Memorandum  for  the  Final 
Results  of  the  Tenth  Countervailing 
Duty  Administrative  Reviews  of  Pure 
and  Alloy  Magnesium  from  Canada 
{."Decision  Memorandum")  from  Jeffrey 
May,  Deputy  Assistant  Secretary,  Import 
Administration,  to  James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration,  which  is  hereby 
adopted  by  this  notice.  Attached  to  this 
notice  as  Appendix  I  is  a  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  this  issue 
raised  in  these  reviews  and  the 
corresponding  reconmiendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  Room  B-099  of 
the  Department.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Internet 
at  http://www.ia.ita.doc.gov/frn/ 
index.html.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  the  record 
and  comments  received,  we  have  made 
no  changes  to  the  preliminary  results 
net  subsidy  rate. 

Final  Results  of  Reviews 

In  accordance  with  19  CFR 
351.221(b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  these 
reviews.  For  the  period  January  1,  2001 
through  December  31,  2001,  we 
determine  the  net  subsidy  rate  for  the 
reviewed  company  to  be  as  follows: 
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Net  Subsidy  Rate 


Manufacturer/Exporter 


Percent 


Norsk  Hydro  Canada,  Inc. 


1.68 


Assessment  Rates 

We  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection 
("BCBP")  to  assess  countervailing  duties 
as  indicated  above.  As  requested  by 
NHCl  pursuant  to  19  U.S.C.  § 
1516a(g)(5)(c)(i),  the  Department  will 
not  order  the  liquidation  of  entries  of 
pure  magnesium  from  Canada  exported 
by  NHCI  on  or  after  August  1,  2000, 
pending  final  disposition  of  the  NAFTA 
panel  review  of  this  case.  Liquidation 
will  occur  at  the  rates  described  in  these 
final  results  of  review,  if  appropriate, 
following  the  final  judgment  in  the 
NAFTA  panel  dispute. 

Cash  Deposit  Instructions 

The  Department  will  instruct  the 
BCBP  to  collect  cash  deposits  of 
estimated  countervailing  duties  in  the 
percentage  detailed  above  of  the  f.o.b. 
invoice  value  on  all  shipments  of  the 
subject  merchandise  from  NHCI, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
administrative  reviews. 

We  will  instruct  BCBP  to  continue  to 
collect  cash  deposits  for  non-reviewed 
companies  at  the  most  recent  company- 
specific  or  country-wide  rate  applicable 
to  the  company  (except  Timminco 
Limited,  which  was  excluded  ft-om  the 
orders  in  the  original  investigations). 
Accordingly,  the  cash  deposit  rate  that 
will  be  applied  to  non-reviewed 
companies  covered  by  these  orders  is 
that  established  in  Pure  and  Alloy 
Magnesium  From  Canada:  Final  Results 
of  the  Second  (1993)  Countervailing 
Duty  Administrative  Reviews,  62  FR 
48607  (September  16, 1997)  or  the 
company-specific  rate  published  in  the 
most  recent  final  results  of  an 
administrative  review  in  which  a 
company  participated.  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rates  is  requested. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 


These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act. 

Dated:  September  9,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

APPENDIX  I 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum 

Comment  1 :  Adjusting  Current 
Assessment  Rates  to  Compensate  for 
Over-assessment  on  Prior  Entries 
[FR  Doc.  03-23459  Filed  9-12-03:  8:45  ani] 
BILLING  CODE  3S1(M)S-S 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-427-815] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
from  France:  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

summary:  The  Department  is  issuing  the 
final  results  of  the  second 
administrative  review  of  the 
countervailing  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  France 
for  the  period  January  1,  2001,  through 
December  31,  2001. 
EFFECTIVE  DATE:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  Cortes  at  (202)  482-3986;  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

Since  the  publication  of  the 
preliminary  results  in  the  Federal 
Register  (see  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  France:  Preliminary 
Results  of  Second  Countervailing  Duty 
Administrative  Reviev^,  68  FR  24921 
(May  9,  2003)  {"Preliminary  Results")), 
the  following  events  have  occurred: 

On  June  9,  2003,  we  received  a  case 
brief  and  request  for  a  hearing  from 
Ugine  SA,  Imphy  Ugine  Precision, 
Ugine  France  Ser\'ice.  Sollac 
Mediterrannee,  Usinor  Packaging,  Sollac 
Lorraine,  Sollac  Atlantique,  CARLAM, 
G.  Fer,  IRSID,  and  Usinor  Stainless 
(collectivelv  referred  to  as  "Usinor"). 


The  petitioners  (i.e.,  Allegheny  Ludlum 
Corporation,  AK  Steel,  Inc.,  North 
American  Stainless,  United 
Steelworkers  of  America,  AFL-CIO/CLC, 
Butler  Armco  Independent  Union,  and 
Zanesville  Armco  Independent 
Organization)  submitted  a  rebuttal  brief 
on  June  16,  2003.  On  July  7,  2003, 
Usinor  withdrew  its  request  for  a 
hearing. 

Scope  of  Review 

The  products  covered  by  this 
countervailing  duty  order  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
aimealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aluminized.  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  covered  by  this 
order  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  the 
following  subheadings: 

7219.13.00.30,  7219.13.00.50, 
7219.13.00.70.  72i9.13.00.80, 
7219.14.00.30,  7219.14.00.65, 
7219.14.00.90,  7219.32.00.05, 
7219.32.00.20,  7219.32.00.25, 
7219.32.00.35,  7219.32.00.36, 
7219.32.00.38,  7219.32.00.42, 
7219.32.00.44. 7219.33.00.05. 
7219.33.00.20,  7219.33.00.25, 
7219.33.00.35.  7219.33.00.36, 
7219.33.00.38,  7219.33.00.42, 
7219.33.00.44.  7219.34.00.05. 
7219.34.00'.20,  7219.34.00.25. 
7219.34.00.30,  7219.34.00.35. 
7219.35.00.05,  7219.35.00.15, 
7219.35.00.30.  7219.35.00.35, 
7219.90.00.10,  7219.90.00.20, 
7219.90.00.25.  7219.90.00.60; 
7219.90.00.80,  7220.12.10.00, 
7220.12.50.00,  7220.20.10.10. 
7220.20.10.15,  7220.20.10.60, 
7220.20.10.80,  7220.20.60.05, 
7220.20.60.10.  7220.20.60.15. 
7220.20.60.60.  7220.20.60.80. 
7220.20.70.05,  7220.20.70.10, 
7220.20.70.15,  7220.20.70.60, 
7220.20.70.80,  7220.20.80.00, 
7220.20.90.30,  7220.20.90.60, 
7220.90.00.10.  7220.90.00.15. 
7220.90.00.60,  and  7220.90.00.80. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  Department's  written 
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description  of  the  merchandise  under 
review  is  dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  sheet  and  strip  that 
is  not  annealed  or  otherwise  heat  treated 
and  pickled  or  otherwise  descaled;  (2) 
sheet  and  strip  that  is  cut  to  length;  (3) 
plate  (i.e.,  flat-rolled  stainless  steel 
products  of  a  thickness  of  4.75  mm  or 
more);  (4)  flat  wire  (i.e.,  cold-rolled 
sections,  with  a  prepared  edge, 
rectangular  in  shape,  of  a  width  of  not 
more  than  9.5  mm);  and  (5)  razor  blade 
steel.  Razor  blade  steel  is  a  flat-rolled 
product  of  stainless  steel,  not  further 
worked  than  cold-rolled  (cold-reduced), 
in  coils,  of  a  width  of  not  more  than  23 
mm  and  a  thickness  of  0.266  mm  or  less, 
containing,  by  weight.  12.5  to  14.5 
percent  chromium,  and  certified  at  the 
time  of  entry  to  be  used  in  the 
manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  Kdl. 

Also  excluded  from  the  scope  of  this 
order  are: 

Flapper  Valve  Steel:  Flapper  valve 
steel  is  defined  as  stainless  steel  strip  in 
coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi.  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Suspension  Foil:  Suspension  foil  is  a 
speciedty  steel  product  used  in  the 
manufacture  of  suspension  assemblies 
for  computer  disk  drives.  Suspension 
foil  is  described  as  302/304  grade  or  202 
grade  stainless  steel  of  a  thickness 
between  14  and  127  microns,  with  a 
thickness  tolerance  of  plus-pr-minus 
2.01  microns,  and  surface  glossiness  of 
200  to  700  percent  Gs.  Suspension  foil 
must  be  supplied  in  coil  widths  of  not 
more  than  407  mm  and  with  a  mass  of 
225  kg  or  less.  Roll  marks  may  only  be 
visible  on  one  side,  with  no  scratches  of 
measurable  depth.  The  material  must 
exhibit  residual  stresses  of  2  mm 
maximum  deflection  and  flatness  of  1.6 
mm  over  685  mm  length. 

Certain  Stainless  Steel  Foil  for 
Automotive  Catalytic  Converters:  This 
stainless  steel  strip  in  coils  is  a  specialty 


foil  with  a  I  liickness  of  between  20  and 
110  micron  >  used  to  produce  a  metallic 
substrate  w  th  a  honeycomb  structure 
for  use  in  a  itomotive  catalytic 
converters.  The  steel  contains,  by 
weight,  cari  ion  of  no  more  than  0.030 
percent,  sil  con  of  no  more  than  1.0 
percent,  ma  nganese  of  no  more  than  1.0 
percent,  chi  omium  of  between  19  and 
22  percent,  aluminum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  perce  it,  sulfur  of  no  more  than 
0.03  percenl.  lanthanum  of  less  than 
0.002  or  gre  iter  than  0.05  percent,  and 
total  rare  ea  rth  elements  of  more  than 
0.06  percen ;,  with  the  balance  iron. 

Permanei  t  Magnet  Iron-chromium- 
cobalt  Alio]  Stainless  Strip:  This  ductile 
stainless  st(  el  strip  contains,  by  weight,  ' 
26  to  30  pel  cent  chromium  and  7  to  10 
percent  cob  lit.  with  the  remainder  of 
iron,  in  wid  ths  228.6  mm  or  less,  and 
a  thickness  jetween  0.127  and  1.270 
mm.  It  exhi  )its  magnetic  remanence 
between  9.C  30  and  12.000  gauss,  and  a 
coercivity  o  "  between  50  and  300 
oersteds.  Tt  is  product  is  most 
commonly  i  ised  in  electronic  sensors 
and  is  curre  My  available  under 
proprietary  rade  neunes  such  as 
"Arnokrom  s  III."i 

Certain  E  ectrical  Resistance  Alloy 
Steel:  This  |  iroduct  is  defined  as  a  non- 
magnetic st  inless  steel  manufactured  to 
American  S  jciety  of  Testing  and 
Materials  [A  STM)  specification  B344 
and  contain  ng,  by  weight.  36  percent 
nickel.  18  p  jrcent  chromium,  and  46 
percent  iron ,  and  is  most  notable  for  its 
resistance  t(  high-temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Cel<  ius  and  displays  a  creep 
rupture  limi  t  of  4  kilograms  per  square 
millimeter  a  1 1000  degrees  Celsius.  This 
steel  is  mos^  commonly  used  in  the 
production  i  if  heating  ribbons  for  circuit 
breakers  an(  industrial  furnaces,  and  in 
rheostats  foi  railway  locomotives.  The 
product  is  c  irrently  available  under 
proprietary  rade  names  such  as  "Gilphy 
36."^ 

Certain  M  irtensitic  Precipitation- 
hardenable  I  Stainless  Steel:  This  high- 
strength,  du  :tile  stainless  steel  product 
is  designate  I  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 
grade  steel, ;  ind  contains,  by  weight,  11 
to  13  percen  t  chromium  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  i  aolybdenum  each  comprise, 
by  weight,  0  05  percent  or  less,  with 
phosphorus  and  sulfur  each  comprising, 
by  weight,  0  03  percent  or  less.  This 
steel  has  coj  per,  niobium,  and  titanium 
added  to  acl  ieve  aging  and  will  exhibit 


'  "Arnokrom< 
Engineering  Coi  ripa 
-'"Gilphy  36' 


yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm.  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
memufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Durphynox  17."3 

Three  Specialty  Stainless  Steels 
Typically  Used  in  Certain  Industrial 
Blades  and  Surgical  emd  Medical 
Instruments:  These  include  stainless 
steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).''  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo.'"'  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  sihcon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent,  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  1 00  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6." 

Period  of  Review 

The  period  of  review  ("POR")  for 
which  we  are  measuring  subsidies  is 
January  1,  2001,  through  December  31, 
2001. 

Attribution  of  Subsidies 

Usinor  has  filed  its  responses  on 
behalf  of  its  French  afflliates  involved  in 
the  manufactiu-e,  production  or 


III"  is  a  trademark  of  the  Arnold 

ny, 
is  a  trademark  of  Imphy,  S.A. 


J  "Durphynox  17"  is  a  trademark  of  Imphy.  S.A. 

''  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

5  •■GIN4  Mo,"  "GINS"  and  "GINe"'  are  the 
proprietary  grades  of  Hitachi  Metals  America.  Ltd. 
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exportation  of  the  subject  merchandise 
(i.e.,  Ugine  SA,  Imphy  Ugine  Precision, 
Ugine  France  Service,  Sollac 
Mediterrannee,  Usinor  Packaging,  Sollac 
Lorraine,  Sollac  Atlantique,  CARLAM. 
G.  Fer,  IRSID,  and  Usinor  Stainless). 
Usinor  holds  a  majority  interest  in  all  of 
these  companies.  Therefore,  in 
accordance  with  19  CFR 
351.525(b)(6){iii),  we  have  attributed 
subsidies   eceived  by  these  companies 
to  the  total  sales  by  Usinor  of  French- 
produced  merchandise. 

Analysis  of  Comments  Received 

All  issues  raised  in  Usinor's  case  brief 
and  the  petitioners'  rebuttal  brief  filed 
in  this  administrative  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  from  Jeffrey  A.  May, 
Deputy  Assistant  Secretary,  to  Joseph  A. 
Spetrini,  Acting  Assistant  Secretary  for 
Import  Administration,  dated 
September  8.  2003  ("Decision 
Memorandum"),  which  is  hereby 
adopted  by  this  notice.  Attached  to  this 
notice  as  Appendix  I  is  a  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit.  Room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc. gov/frn/summary/list. htm 
under  the  heading  "France."  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(5),  we  calculated  an 
individual  subsidy  rate  for  the 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
Januar>'  1,  2001  through  December  31, 
2001,  we  determine  the  net  subsidy  rate 
for  Usinor  to  be  1.11  percent  ad 
valorem.  In  a  change  from  the 
Preliminary  Results  and  for  the  reasons 
set  forth  in  the  Decision  Memorandum 
at  Comment  3,  no  duty  deposit  is 
required. 

As  a  result  of  the  injunction  issued 
December  22,  1999,  by  the  U.S.  Court  of 
International  Trade,  enjoining  us  from 
liquidating  any  entries  of  the  subject 
merchandise  after  August  6,  1999,  we 
will  not  order  liquidation  of  entries  of 
stainless  steel  sheet  and  strip  in  coil 
from  France  at  this  time.  Liquidation 
will  occur  at  the  rates  described  in  this 


notice  at  such  time  as  the  injunction  is 
lifted. 

The  cash  deposit  rates  for  all 
companies  not  covered  by  this  review 
are  not  chemged  by  the  results  of  this 
review.  Thus,  we  will  instruct  the 
United  States  Bureau  of  Customs  and 
Border  Protection  to  continue  to  collect 
cash  deposits  for  non-reviewed 
companies  at  the  most  recent  rate 
applicable  to  the  company.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  the 
companies  assigned  these  rates  is 
completed.  In  addition,  for  the  POR,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  bv  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

This  notice  sen'es  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO ")  of  their 
responsibility  concerning  the 
disposition  of  proprietary'  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  return  or  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  the  Act. 

Dated:  September  8.  2003. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretan- for  Import 
Administration. 

APPENDIX  I 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum 

Comment  1 :  Treatment  of  Usinor's  Pre- 

Privatization  Benefits 

Comment  2:  Appropriate  AUL  for  1988 

FIS  Bonds  Conversion 

Comment  3:  Cash  Deposit  Rate 

|FR  Doc.  03-2345.5  Filed  9-12-03:  8:45  am) 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Approval  Decision  on 
Connecticut  Coastal  Monpoint 
Pollution  Control  Program 

agency:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce  and  the  U.S. 
Environmental  Protection  Agency. 


ACTION:  Notice  of  intent  to  approve  the 
Connecticut  Coastal  Nonpoint  Program.* 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  fully  approve  the  Connecticut 
Coastal  Nonpoint  Pollution  Control 
Program  (coastal  nonpoint  program)  and 
of-the  availability  of  the  draft  Approval 
Decisions  on  conditions  for  the 
Connecticut  coastal  nonpoint  program. 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA). 
16  U.S.C.  1455b,  requires  States  and 
Territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  /  one  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  Coastal  States  and 
Territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  NOAA  and 
EPA  conditionally  approved  the 
Connecticut  coastal  nonpoint  program 
on  June  3.  1998.  NOAA  and  EPA  have 
drafted  approval  decisions  describing 
how  Connecticut  has  satisfied  the     - 
conditions  placed  on  its  program  and 
therefore  has  a  fully  approved  coastal 
nonpoint  program. 

NOAA  and  EPA  are  making  the  draft 
decisions  for  the  Connecticut  coastal 
nonpoint  program  available  for  a  30-day 
public  comment  period.  If  comments  are 
received,  NOAA  and  EPA  will  consider 
whether  such  comments  are  significant 
enough  to  affect  the  decision  to  fully 
approve  the  program. 

Copies  of  the  draft  Approval 
Decisions  can  be  found  on  the  NOAA 
Web  site  at  http:// 

vx'wiv.ocrm. nos. noaa.gov/czm/  OT  may  be 
obtained  upon  request  from:  Helen  Farr, 
Coastal  Programs  Division  (N/ORM3). 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway.  Silver  Spring,  Maryland, 
20910.  phone  (301) 713-3155.  xl5b.  e- 
mail  helen.farr@noaa.gov. 
DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
draft  Approval  Decisions  should  do  so 
by  October  15.  2003. 
ADDRESSES:  Comments  should  be  made 
to:  John  King.  Acting  Chief,  Coastal 
Programs  Division  (N/ORM3).  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS.  NOAA.  1305  East- 
West  Highwav.  Silver  Spring,  Mar\'land, 
20910.  phone  (301) 713-3155,  xl88,  e- 
mail  iohn.king@noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farr.  Coastal  Programs  Division 
(N/ORM3),  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NOAA, 
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,1305  East- West  Highway,  Silver  Spring. 
Maryland,  20910,  phone  (301)  713- 
3155,  xl5Q,  e-mail  heIen.farr@noaa.gov. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  September  10,  2003. 
Alan  Neuschatz, 

Associate  Assistant  Administrator. 
Management  and  Budget  Office,  National 
Ocean  Service.  National  Oceanic  and 
Atmospheric  Administration. 
G.  Tracy  Mehan,  III, 
Assistant  Administrator,  Off  ice  of  Water, 
Environmental  Protection  Agency. 
[FR  Doc.  03-23453  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  3S10-0e-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090403E] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  Pacific  Northwest  Crab 
Industry  Advisory  Committee  (PNCIAC) 
will  meet  in  Seattle,  WA. 
DATES:  The  meeting  will  be  held  on 
September  29,  2003,  9am,  Building  9, 
Conference  Rooms  A  &  B. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE,  Seattle.  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Stram,  Council  staff,  telephone: 
907-271-2809. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  to:  (1)  Update 
PNCIAC  bylaws;  (2)  Discuss  recent 
meeting  of  the  North  Pacific  Fishery 
Management  Council  (NPFMC)  Crab 
Plan  Team;  (3)  Presentation  of  current 
opilio  crab  modeling;  (4)  Discuss 
industry  partnership  with  NMFS  to 
improve  confidence  in  the  Bering  Sea 
Crab  Survey. 

NOTE:  Because  of  heightened  security 
measures,  NMFS  must  have  a  list  of 
non-federal  attendees.  If  you  plan  to 
attend  this  meeting,  please  contact 
Committee  Chair,  Gary  Painter: 
gpainter@actionnet.net  Xo  be  added  to 
the  list. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
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before  this  |  ;roup  for  discussion,  those 
issues  may  lot  be  the  subject  of  formal 
action  durii  ig  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 


identified  i 
arising  aftei 


that  require  emergency  action  under 
section  305  c)  of  the  Magnuson-Stevens 
Fishery  Coi  servation  and  Management 
Act,  provid  id  the  public  has  been 
notified  of  t  le  NPFMC's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Ac<  ommodations 

These 


accessible  tfc 
Requests  foi 
interpretati(  »n 
should  be 

2d09 


907-271-: 

prior  to  the 

September 

Surdi,Actink 

Sustainable 

Fisheries 


this  notice  and  any  issues 
publication  of  this  notice 


meetings  are  physically 

people  with  disabilities, 
sign  language 
or  other  auxiliary  aids 
directed  to  Gail  Bendixen  at 
at  least  7  working  days 
meeting  date.Dated: 
2003. Richard  W. 
Director,  Office  of 
Fisheries,  National  Marine 


S<  rvice. 

|FR  Doc.  03-;  13435  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  :  510-22-S 


DEPARTME  NT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090403^1 

I 

Pacific  Fisllery  Management  Council; 
Public  Meeting 


AGENCY:  Na 

Service  (NMFS) 

Atmospheric 

Commerce. 

ACTION:  Notice  of  public  meeting. 


ional  Marine  Fisheries 

National  Oceanic  and 
:  Administration  (NOAA), 


T  le '. 


SUMMARY: 

Managemen  1 
Migratory 
(HMSMT) 
which  is 


V  11 

opm 


.n . 


Pacific  Fishery 
Council's  (Council)  Highly 
Sjiecies  Management  Team 
II  hold  a  work  session, 

to  the  public, 
/vork  session  will  be 
October  1 ,  2003  from  1 
p.m.  and  Thursday,  October 
.  until  business  for  the  day 


The  work  session  will  be 
lubbs-Sea  World  Research 

Ingraham  Street,  San 
109,  telephone:  (619)  226- 


25  95 
92 


DATES:  The 

Wednesday 
p.m.  until  5 
2  from  9  a. 
is  complete  1 
ADDRESSES: 
held  at  the 
Institute 
Diego,  CA 
3870. 

Council 
Managemen  t 
Ambassadoi 
OR  97220-:^384 
FOR  FURTHEi  INFORMATION  CONTACT:  Mr. 
Dan  Waldecflc,  Pacific  Fishery 
Managemei^  Council;  telephone:  (503) 
820-2280. 

Ajpplementkvry  information:  The  main 
purpose  of  this  work  session  is  for  the 


apdress:  Pacific  Fishery 
Council,  7700  NE 
Place,  Suite  200,  Portland. 


HMSMT  to  begin  development  of  initial 
recommendations  for  a  limited  entry 
program  for  the  high  seas  longline 
fishery,  including  a  control  date, 
qualiiying  period,  qualifying  landing 
amounts,  capacity  goal,  emd  permit 
transferability.  This  work  is  in  response 
to  a  request  from  the  Coimcil  at  the  June 
2003  meeting.  The  HMSMT  will  report 
their  initial  recommendations  to  the 
Council  at  the  November  2003  meeting 
in  San  Diego,  CA.  Other  matters  related 
to  the  HMS  Fishery  Management  Plan 
(FMP)  may  be  discussed  and  included 
in  the  HMSMT  report  to  the  Council. 
However,  formad  action  on  limited  entry 
or  other  HMS  FMP-related  issues  will 
not  occur  at  this  work  session. 

Although  nonemergency  issues  not 
contained  in  the  meeting  agenda  may  be 
discussed,  those  issues  may  not  be  the 
subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  intent  to  take  final  action  to  address 
the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  September  9.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Stisiainable 
Fisheries.  National  Marine  Fisheries  Ser\'ice. 
iFR  Doc.  0,3-23433  Filed  9-12-03;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090403F] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil  (Council)  will 
convene  a  meeting  of  the  Ad  Hoc  Vessel 
Monitoring  System  (VMS)  Committee, 
which  is  open  to  the  public. 
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DATES:  The  Ad  Hoc  VMS  Committee 
will  meet  Tuesday,  October  7,  2003 
beginning  at  8:30  a.m.  and  continuing 
until  business  for  the  day  is  completed. 

ADDRESSES:  The  meeting  will  be  held  in 
the  West  Conference  Room  at  the  Pacific 
Fishery  Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384;  telephone:  (503)  820- 
2280. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mike  Burner,  Pacific  Fishery 
Management  Council  Groundfish  Staff 
Officer;  telephone:  {503>  820-2280. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  meeting  is  to 
review  the  Council  recommendation  to 
expand  the  VMS  program  for  West  Coast 
groundfish  fisheries  to  additional 
fishery  sectors.  The  Council  approved  a 
pilot  program  for  the  limited  entry  trawl 
and  limited  entry  fixed  gear  sectors  and 
recommended  implementation  on 
January  1 ,  2004.  The  committee  needs  to 
consider  expanding  the  VMS  program  to 
ensure  effective  monitoring  and 
enforcement  of  area  closures  in 
commercial  and  recreational  groundfish 
fisheries.  The  composition  of  the 
committee  was  revised  by  the  Council  at 
the  June  2003  meeting  to  include 
representatives  of  limited  entry, 
recreational  charter  vessel,  and  open 
access  fishery  sectors  as  well  as 
representatives  of  the  Enforcement 
Consultants,  National  Marine  Fisheries 
Service,  and  fish  processors. 

Although  non-emergency  issues  not 
contained  in  the  meeting  agenda  may  be 
discussed,  those  issues  may  not  be  the 
subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  intent  to  take  final  action  to  address 
the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date.   ' 

Dated:  September  9.  2003. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainble  Fisheries. 
National  Marine  Fisheries  Service. 

[FR  Doc.  03-23436  Filed  9-12-03;  8:45  am) 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D  081403A] 

Marine  Mammais;  File  No.  782-1708-00 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory  (NMML),  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way,  NE,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0070  (PI:  Dr. 
Thomas  Loughlin)  has  been  issued  a 
permit  to  take  Northern  fur  seals 
(Callorbinus  ursinus)  for  purposes  of 
scientific  research. 

ADDRESSES:  Thfe  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Assistant  Regional  Administrator  for 
Protected  Resources,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau.  AK 
99802-1668;  phone  (907)586-7235;  fax 
(907)586-7012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Johnson  or  Carrie  Hubard 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  June  4. 
2003,  notice  was  published  in  the 
Federal  Register  (68  FR  33477)  that  a 
request  for  a  scientific  research  permit 
to  take  the  species  identified  above  had 
been  submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  etseq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq.]. 

The  Permit  authorizes  NMML  to  take 
Northern  fur  seals  during  scientific 
research.  Seals  will  be  captured,  tagged, 
sampled  and  incidentally  harassed 
during  armual  censuses  on  the  Pribilof 
Islands.  All  of  this  work  is  essential  for: 
(1)  monitoring  the  status  and  trends  of 
the  northern  fur  seed  population,  (2) 
evaluating  the  condition  of  animals 
from  each  cohort  (health  and  strength  of - 
year-class),  (3)  monitoring  the  diet,  and 
(4)  documenting  the  movement  patterns, 
foraging  behavior,  and  essential  foraging 


habitat  of  various  age  and  sex  classes  of 
fur  seals.  The  information  collected 
under  this  permit  will  be  important  for 
assessing  the  recoverj'  of  this  depleted 
species  and  for  evaluating  management 
actions. 

Dated:  September  3.  2003. 
Stephen  L.  Leathery, 

Chief.  Permits.  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Sen-ice. 
[FR  Doc.  0.3-23437  Filed  9-12-03:  8:45  am] 
BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Determination  Under  the  African 
Growth  and  Opportunity  Act 

September  10, 2003. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  Directive  to  the  Commissioner 
of  Customs. 

SUMMARYr  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  certain 
textile  and  apparel  goods  from  Ghana  . 
shall  be  treated  as  "handloomed, 
handmade,  or  folklore  articles"  and 
qualify  for  preferential  treatment  under 
the  African  Growth  and  Opportunity 
Act.  Imports  of  eligible  products  from 
Ghana  with  an  appropriate  visa  will 
qualify  for  duty-free  treatment. 
EFFECTIVE  DATE:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Flaaten,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  782-3400. 

SUPPLEMENTARY  INFORMATION:  The 
African  Growth  and  Opportunity  Act 
(Title  I  of  the  Trade  and  Development 
Act  of  2000,  Public  Law  106-200) 
(AGOA)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiary  sub- 
Saharan  African  countries,  including 
handloomed,  handmade,  or  folklore 
articles  of  a  beneficiary  country  that  are 
certified  as  such  by  the  competent 
authority  in  the  beneficiary  country.  In 
Executive  Order  13191,  the  President 
authorized  CITA  to  consult  with 
beneficiary  sub-Saharan  African 
countries  and  to  determine  which,  if 
any,  particular  textile  and  apparel  goods 
shall  be  treated  as  being  handloomed, 
handmade,  or  folklore  articles.  (66  FR 
7272) 

In  a  letter  to  the  Commissioner  of 
Customs  dated  January  18,  2001,  the 
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United  States  Trade  Representative  textile  and 

directed  Customs  to  require  that  handloomed, 

importers  provide  an  appropriate  export 

visa  from  a  beneficiary  sub-Saharan 

African  coimtry  to  obtain  preferential 

treatment  under  section  11 2  (a)  of  th^ 

AGOA  (66  FR  7837).  The  first  digit  of 

the  visa  number  corresponds  to  one  of 

nine  groupings  of  textile  and  apparel 

products  that  are  eligible  for  preferential 

tariff  treatment.  Grouping  "9"  is 

reserved  for  handmade,  handloomed,  or 

folklore  articles. 

CTTA  has  consulted  with  Ghanaian 
authorities,  and  has  determined  that 
handloomed  fabrics,  handloomed 
articles  (e.g.,  handloomed  rugs,  scarves, 
place  mats,  and  tablecloths),  handmade 
articles  made  from  handloomed  fabrics, 
and  the  folklore  articles  described  in  the 
annex  to  this  notice,  if  produced  in  and 
exported,  from  Ghana,  are  eligible  for 
preferential  tariff  treatment  under 
section  112(a)  of  the  AGOA.  In  the  letter 
published  below,  CITA  directs  the 
Commissioner  of  Customs  and  Border 
Protection  to  allow  duty-free  entry  of 
such  products  imder  U.S.  Harmonized 
Tariff  Schedule  subheading  9819.11.27 
if  accompanied  by  an  appropriate 
AGOA  visa  in  grouping  "9". 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs  and  Border 

Protection, 
Department  of  Homeland  Security, 
Washington,  DC  20229. 
Dear  Commissioner:  The  Committee  for  the 
Implementation  of  Textiles  Agreements 
(CITA),  pursuant  to  Sections  112(a)  of  the 
African  Growth  and  Opportunity  Act  (Title  I 
of  Pub.  L.  No.  10&-200)  (AGOA)"  and 
Executive  Order  13191  of  )anuary  17,  2001, 
has  determined,  effective  on  September  15, 
2003,  that  the  following  articles  shall  be  kente  strips 

treated  as  "handloomed,  handmade,  and 
folklore  articles"  under  the  AGOA:  (a) 
handloomed  fabrics,  handloomed  articles  ^-  ^dinkra 

[e.g.,  handloomed  rugs,  scarves,  placemats, 
and  tablecloths),  and  hand-made  articles 
made  from  handloomed  fabrics,  if  made  in 
Ghana  from  fabric  handloomed  in  Ghana; 
and  (b)  the  folklore  articles  described  in  the 
attachment  to  this  letter  if  made  in  Ghana. 
Such  articles  are  eligible  for  duty-free 
treatment  only  if  entered  under  subheading 
9819.11.27  and  accompanied  by  a  properly 
completed  visa  for  product  grouping  "9",  in 
accordance  with  the  provisions  of  the  Visa 
Arrangement  between  the  Government  of 
Ghana  and  the  Government  of  the  United  3.  Agbada 

States  Concerning  Textile  and  Apparel  a   u  ,1 

Articles  Claiming  Preferential  Tariff  Agbadas 

Treatment  under  Section  112  of  the  Trade  traditionally 

and  Devebpment  Act  of  2000.  After  formal 

additional  consultations  with  Ghanaian  piece  or  4 

authorities,  CITA  may  determine  that  other         or  all  of  the 


apbarel  goods  shall  be  treated  as 
landmade,  or  folklore  articles. 


178 /Monday,  September  15,  2003 /Notices 


inson, 

.  Committee  for  the 
of  Textile  Agreements. 


Sincere  ly 
D.  Michael  Hi  tch 
Acting  Chain  \an 
Implementati  >n 

Attachment 

Annex 

CITA  has  letermined  that  the 
following  teitile  and  apparel  goods 
shall  be  treated  as  folklore  articles  for 
purposes  of  he  AGOA.  Articles  must  be 
ornamented  in  characteristic  Ghanaian 
or  regional  f  )lk  style.  An  article  may  not 
include  modem  features  such  as 
zippers,  elaaic,  elasticized  fabrics,  or 
hook-cind-pije  fasteners  (such  as  velcro 
or  similar  holding  fabric).  An  article 
may  not  incorporate  patterns  that  are 
not  traditionel  or  historical  to  Ghana, 
such  as  airpknes,  buses,  cowboys,  or 
cartoon  char  icters  and  may  not 
incorporate  i  lesigns  referencing  holidays 
or  festivals  n  ot  common  to  traditional 
Ghanaian  cijture,  such  as  Halloween 
and  Thanksgiving. 

1.  Kente  Sto.s 

Kente  is  a  thin  strip  of  handloomed 
fabric,  usual  y  about  4  to  6  inches  wide 
and  3  yards  ong.  This  stole  can  either 
be  composec  of  a  single  strip  of  such 
kente  fabric  df  multiple  strips  of  kente 
fabric  sewn  I  ogether  to  make  a  wider 
stole  to  a  sta  idard  length  of  6  yards  for 
women  or  li  yards  for  men.  Designs 
vary  from  co  orful  to  plain,  intricate  to 
simple,  can  1  le  done  in  a  patchwork 
style  (alternj  ting  blocks),  contain 
decorative  n  etallic  threads,  and  have  an 
elaborate  boi  der.  Patterns  vary  and  are 
usually  coloi  ful.  The  handloomed  kente 
fabric  used  i:  i  a  stole  can  also  be  a  single 
color,  traditi  )nally  dyed  with  vegetable 
dyes 

The  kente  stole  that  consists  of 
multiple  stri  )s  of  such  handloomed 
(  ewn  together  are  either 
hand-stitche  1  or  machine  sewn. 


Made  of 
about  4  to  6 
long.  The 
white  or 
traditional 
fabric  that  is 
The  standarc 
women  and 
is  usually 
color  with 


occas  ons 


hi  iudloomed  fabric,  usually 

nches  wide  and  3  yards 
CO  ton  fabric  is  usually  plain 
bro'  vn  and  woven  on  a 
h  indloom,  an  adinkra  is  a 
draped  around  the  body, 
length  is  6  yards  for 
2  yards  for  men.  Adinkra 
"itionally  dyed  a  single 
getable  dyes. 


trad 


v« 


ai  e 


loose  fitting  garments 
worn  by  men  for  more 
,  in  either  2-piece,  3- 
pif  ce  sets,  consisting  of  some 
llowing:  (a)  inner  tunic 


gown,  (b)  trousers,  (c)  outer  gown,  (d) 
cap.  This  garment  can  be  made  from 
woven  fabric  of  any  weight  and  vary  in 
color  and  design. 

(a)  Loose  fitting,  three-quarter  length, 
embroidered  tunic  inner  gown.  Sleeves 
may  or  may  not  be  present,  and  may 
vary  in  length.  Patterns  and  colors  vary, 
but  there  is  usually  intricate  embroidery 
around  the  neckline.  The  neckline  can 
be  round  or  have  a  slit  down  the  center 
front.  May  or  may  not  have  pockets. 

(b)  The  trousers  may  be  long  or  three- 
quarter  length  and  are  secured  at  the 
waist  by  a  drawstring,  are  loose-fitting 
with  extra-fullness  at  the  thighs  and 
may  contain  side  seam  pockets. 

(c)  Loose  flowing,  non-tailored, 
embroidered  outer  gown  is  full  length, 
and  may  have  pockets,  oftentimes 
located  mid-way  down  the  garment 
under  the  embroidery  on  the  neckline. 
The  neckline  can  be  round,  v-shaped,  be 
asymmetrically  v-shaped,  or  have  a  slit 
down  the  center  front. 

(d)  The  matching  cap  can  be 
cylindrical  or  cone-shaped,  with  or 
without  tassel,  fitted  or  floppy. 

4.  Batakari/Fugu 

Generally  from  the  cult\u-e  in  the 
north  of  Ghana,  2-piece,  3-piece  or  4- 
piece  sets  consisting  of  some  or  all  of 
the  following:  (a)  inner  smock  (b) 
trousers,  (c)  outer  smock  (d)  and  cap. 
The  batakari  is  made  of  handloomed 
strips  of  kente  fabric,  approximately  4 
inches  in  width,  sewn  together,  either 
by  machine  or  hand-stitched.  The 
handloomed  strips  of  fabric  tend  to  be 
plaid-patterned.  A  "batakari"  is  also 
called  a  "fugu"  or  a  "smock"  depending 
on  the  region  in  which  it  originates  in 
the  northern  part  of  Ghana. 

(a)  Loose  fitting,  three-quarter  length, 
embroidered  iimer  smock.  Sleeves  may 
or  may  not  be  present,  and  may  vary  in 
length.  Patterns  and  colors  vary,  but 
there  is  usually  intricate  embroidery 
around  the  neckline.  The  neckline  can 
be  round,  v-shaped,  or  have  a  slit  down 
the  center  front.  May  or  may  not  have 
pockets.  Tends  to  be  pleated  and  flare 
halfway  down  the  garment. 

(b)  Tne  trousers  may  be  long  or  three- 
quarter  length  and  are  secured  at  the 
waist  by  a  drawstring,  are  loose-fitting 
with  extra-fullness  at  the  thighs  and 
may  have  side  seam  pockets. 

(c)  Loose  flowing,  non-tailored, 
embroidered  outer  smock  is  three- 
quarter  to  full  length,  can  have  pockets, 
oftentimes  located  mid-way  down  the 
garment  under  the  embroidery  on  the 
neckline,  may  be  pleated  and  flare 
halfway  down  the  garment.  The 
neckline  can  be  round,  v-shaped,  be 
asymmetrically  v-shape,  or  have  a  slit 
down  the  center  front.  Tends  to  be 
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pleated  and  flare  halfway  down  the 
garment. 

(d)  The  matching  cap  can  be 
cylindrical  or  cone-shaped,  with  or 
without  tassel,  fitted  or  floppy.  . 

5.  Kaftan 

One-piece,  loose-fitting,  straight- 
seamed,  long  or  three-quarter  length 
garment  is  ornamented,  such  as 
embroidered  at  the  neckline, 
traditionally  worn  by  women.  The 
neckline  can  be  round,  v-shaped,  or 
have  a  slit  down  the  center  fi-ont. 
Sleeves  vary  in  length.  The  garment  may 
or  may  not  have  slits  on  each  side  (ft-om 
the  bottom  hem  upwards).  Can  include 
matching  strip  of  fabric  to  be  worn  in 
hair  or  as  a  shawl.  This  garment  can  be 
made  fi-om  woven  fabric  of  any  weight 
and  vary  in  color  and  design.  May  or 
may  not  have  pockets. 

6.  Joromi  (Men's  shirt) 

Loose  fitting,  straight-seamed  shirt. 
Sleeves  may  or  may  not  be  present  and 
may  vary  in  length.  Patterns  and  colors 
vary,  usually  with  intricate 
ornamentation,  such  as  embroidery, 
around  the  neckline.  The  neckline  can 
be  round  or  have  a  slit  down  the  center 
front,  but  does  not  have  a  collar.  May  or 
may  not  have  pockets.  May  have 
wooden  button  fastenings  below  the 
neckline. 

[FR  Doc.  03-23454  Filed  9-12-03;  8:45  am] 

BILLING  CODE  3510-OR-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Availability  of  the  Ground- 
Based  Midcourse  Defense  Initial 
Defensive  Operations  CapabHity  at 
Vandenberg  Air  Force  Base 
Environmental  Assessment  and  Draft 
Finding  of  No  Significant  Impact 

AGENCY  Missile  Defense  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Missile  Defense 
Agency's  (MDA)  Ground-Based 
Midcourse  Defense  (GMD)  Initicd 
Defensive  Operations  Capability  (IDOC) 
at  Vandenberg  Air  Force  Base  (AFB) 
Environmental  Assessment  (EA)  and 
Draft  Finding  of  No  Significant  Impact 
(FONSI).  The  EA  analyzes  the  potential 
erfvironmental  consequences  of 
establishing  the  capability  to  launch 
defensive  ground-based  interceptors 
(GBIs)  from  Vandenberg  AFB, 
California.  The  Proposed  Action  would 
use  and/or  modify  four  existing  missile 


silos  and  other  support  facilities  as  part 
of  the  GMD  IDOC.  The  GMD  IDOC 
activities  would  be  operational  and  not 
test  in  nature.  Operational  launches 
would  only  occm  in  an  emergency  as  an 
initial  defense  against  a  limited  long- 
range  ballistic  missile  threat.  Based  on 
this  analysis,  the  MDA  has  determined 
that  the  proposed  activities  are  not 
expected  to  result  in  significant  impacts 
to  the  environment.  The  EA  and  Draft 
FONSI  are  available  at  the  following 
locations: 

•  Lompoc  Public  Library: 

•  Santa  Barbara  Public  Library 
(Main); 

•  Santa  Maria  Public  Library;  and 

•  University  of  California.  Santa 
Barbara  Library  Government 
Publications  Department. 
DATES:  A  FONSI  will  be  issued  no 
earlier  than  October  16,  2003. 
ADDRESSES:  Requests  for  copies  of  the 
document  or  to  provide  comments  on 
the  EA  should  be  addressed  to:  U.S. 
Army  Space  and  Missile  Defense 
Command,  Attn:  SMDC-EN-V  [Mr. 
David  Hasley),  P.O.  Box  1500, 
Huntsville,  AL  35807-3801,  or  by  phone 
at  1-800-823-8823. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Mr.  Rick  Lehner,  MDA 
Director  of  Communications  at  (703) 
697-8997. 

Dated:  September  9.  2003. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-23340  Filed  9-12-03:  8:45  am] 
BILUNG  CODE  S001-08-M 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

agency:  National  Energy  Technology 
Laboratorv.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  availability  of  a 

Fin^cial  Assistance  Solicitation. 

. — J 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-03NT15392- 
0  entitled  "Microhole  Technology 
Development."  The  Department  of 
Energy  (DOE).  National  Energy 
Technology  Laboratory's  (NE'TL) 
National  Petroleum  Technology  Office 
(NPTO)  is  seeking  applications  for  cost- 
shared  development  and  demonstration 
projects  using  microhole  technologies  in 
the  United  States. 

DATES:  The  solicitation  will  be  available 
on  the  "Industry  Interactive 


Procurement  System"  (IIPS)  webpage 
located  at  http://e-center.doe.gov  on  or 
about  September  30,  2003.  Applicants 
can  obtain  access  to  the  solicitation 
fi-om  the  address  above  or  through  EKDE/ 
NETL's  website  at  http:// 
www.netl.doe.gov/business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  R.  Miles.  MS  921-166,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  626  Cochrans 
Mill  Road,  PO  Box  10940.  Pittsburgh, 
PA  15236-0940.  E-mail  Address: 
miles@netl.doe.gov.  Telephone  Number: 
412-386-5984. 

SUPPLEMENTARY  INFORMATION:  The  goal 
of  this  Microhole  Technology  (MHT) 
solicitation  is  to  support  Reservoir  Life 
Extension/Domestic  Resource 
Conservation  by  facilitating  exploration 
and  production  companies  in  the  effort 
to  find,  characterize  and  develop 
shallow  domestic  oil  and  natural  gas 
resources  inexpensively.  The  purpose  of 
this  solicitation  is  to  demonstrate 
present  MHT  capabilities  and 
development  of  missing  key  MHT 
components.  Microhole  Technology  will 
consist  of  the  techniques  and  tools  used 
to  drill,  complete  and  characterize 
reservoirs  5.000  feet  deep  in  a  3V2'' 
diameter  borehole.  Microhole  drilling 
will  use  a  coiled  tubing  drilling  rig  and 
appropriate  Logging  While  Drilling 
(LWD),  Measurement  While  Drilling 
(MWD),  Directional  Assembly  (DA)  and 
Positive  Displacement  Motor  (PDM)  to 
eventually  drill  a  3^/2"  borehole  to  a 
minimum  of  5,000  feet  True  Vertical 
Depth  (TVD)  and  a  minimum  1,000  feet 
directional  displacement  from  the 
surface  well  location.  Microhole 
completion  equipment  are  those  items 
necessar\'  to  run,  set  and  cement  casing 
and  the  associated  downhole  tubulars 
(packers,  sleeves,  nipples,  screens,  etc.), 
surface  wellhead,  perforation  tools  and 
stimulation  tools.  Microhole  reservoir 
characterization  equipment  includes 
Vertical  Seismic  Profiling  (VSP)  and 
downhole  reservoir  sensors.  Some  of  the 
Microhole  Technology  parts  exist  and 
are  now  in  use  in  coiled  tubing  and 
slimhole  drilling.  The  program  is  open 
to  any  business,  educational  institution 
or  state  agency  and -is  for  the  benefit  of 
the  domestic  oil  industry'. 

The  two  solicitation  Areas  of  Interest 
are  described  below. 

Area  of  Interest  1:  DE-PS26- 
03NT15392-1:  Field  Demonstration 

Projects  in  Area  1  promote  the 
National  Energy  Policy  goal  of  enhanced 
oil  and  gas  recovery  with  advanced 
technology.  Applications  in  Area  1  will 
be  drilling  programs  that  demonstrate 
current  microhole  technologies  in 
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different  geographic  regions  of  the 
United  States.  Area  1  will  accept 
drilling  program  applications  with  a 
nxinimum  50%  cost  share  for  drilling 
new  or  extending  existing  wells  using  a 
coiled  tubing  drilling  system.  Each 
drilling  program  must  have  a  minimum 
of  three  wells.  Approximately  three 
applications  will  be  funded.  The 
successful  awards  will  be  with  different 
E&P  companies  iA  diverse  geographic 
locations.  A  coiled  tubing  drilling 
system  must  be  used  to  drill  the  last 
length  of  hole.  This  hole  will  be  no 
more  than  4  V4"  diameter  and  no  less 
than  1 ,000  feet  long.  Applications  must 
include  an  economic  analysis  of  coiled 
tubing  drilling  versus  rotary  drilling  and 
overall  economics  of  the  drilling 
program.  Technology  transfer  of  the 
drilling  program  results  will  be  a 
requirement. 

Area  of  Interest  2:  DE-PS26- 
03NT15392-2:  Technology 
Development 

Applications  submitted  under  Area  2 
must  target  one  (1)  of  four  (4)  specific 
technical  topics  (shown  below)  for  the 
development  and  manufacture  of 
equipment  required  to  fulfill  the 
Microhole  Technology  goal.  This 
equipment  will  be  an  evolutionary 
advance  over  existing  designs. 
Applications  must  include  conceptual 
drawings,  basic  engineering  design 
specifications.  Quality  Control 
standards,  corporate  history,  product 
test  capabilities  and  proposed  test 
standards.  Proposed  equipment  will 
complement  the  Microhole  Technology 
goal  of  drilling,  completing  and 
characterizing  reservoirs  a  minimum  of 
5,000  feet  TVD  and  1,000  feet 
directional  displacement  in  a  SVz" 
borehole.  All  component  applications 
must  be  compatible  with  the  Microhole 
Coiled  Tubing  Rig.  DOE  personnel  will 
coordinate  compatibility  issues  between 
manufacturers.  A  20%  cost  share  is 
required  for  any  Area  2  application. 

Applications  for  Area  2  must  target 
only  one  (1)  of  the  following  four  (4) 
topics: 

1.  Built  for  purpose  Microhole  Coiled 
Tubing  Rig  (MCTR).  The  MCTR  will 
handle  1"  through  2%"  coiled  tubing. 
The  rig  will  be  able  to  drill  and  case 
surface,  intermediate,  production  and 
liner  hole  intervals.  The  rig  will  be  able 
to  drill  with  coiled  tubing  and 
conventional  rotary  or  top  drive.  The  rig 
wUl  be  able  to  run  at  a  minimum  ZVb" 
range  2  casing.  The  MCTR  may  be  truck, 
trailer  or  skid  mounted  and  meet 
USDOT  limitations.  The  MCTR  may  be 
more  than  one  load.  If  skid  mounted  the 
rig  must  be  helitransportable.  The 
MCTR  must  be  readily  adaptable  to 


support  lov  -cost  directional  drilling 
and  througl  i-tubing  micro-lateral 
drilling  froi  1  existing  wells.  The  MCTR 
must  be  abl  j  to  drill  with  low  density, 
compressib  e  drilling  fluids.  The  MCTR 
design  will  acilitate  quick  reel  or  coiled 
tubing  chan  ?es  in  the  field. 

2.  Self  CO.  itained  "zero  discharge" 
drilling  mw  1  system.  The  mud  system 
may  be  true  c.  trailer  or  skid  mounted 
and  meet  U  5DOT  limitations.  If  skid 
mounted  it  A?ill  be  helitransportable. 
The  mud  sy  stem  may  be  more  than  one 
load.  The  m  ud  system  will  be 
compatible  with  the  MCTR.  The  mud 
system  will  be  able  to  mix,  circulate 
downhole,  clean  and  hold  diesel  or 
water  based  drilling  mud.  The  mud 
system  will  have  a  minimum  200  bbl 
total  capaci  y  with  active,  reserve  and 
trip  tanks.  1  he  mud  pump  will  be  from 
a  standard  oilfield  equipment 
manufacturer  and  be  capable  of 
circulating    b  gpm  at  5,000  psi  and  500 
gpm  at  1,00 )  psi.  The  mud  system  will 
have  a  solios  control  system  capable  of 
continuouslk'  separating  the  drill  solids 
and  "fine"  1  ow  gravity  drill  solids.  The 
mud  system  must  be  compatible  with  an 
underbalan(  ;ed  drilling  system. 

3.  Microh  ile  Coiled  Tubing  Bottom 
HoleAssem  blies.  MWD,  LWD,  DA  and 
PDM  suitab  e  for  drilling  3V2" 
boreholes.  J  pplications  may  be  for  all 
or  any  porti  )n  of  these  Bottom  Hole 
Assemblies. 

4.  Microh  lie  Cementing  Equipment. 
Cementing  1  loat  shoe,  collar,  wiper 
plugs  and  a  ment  head/plug  launcher 
for  2%",  2M  ",  2"  and  1 'A"  coiled  tubing. 

Once  rele  ised,  the  solicitation  will  be 
available  foi  downloading  from  the  IIPS 
Internet  pag  3.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  yon  to  submit  an  application. 
If  you  need  echnical  assistance  in 
registering  c  r  for  any  other  IIPS 
function,  ca  1  the  IIPS  Help  Desk  at 
(800)  683-0  '51  or  E-mail  the  Help  Desk 
personnel  a  IIPS_HelpDesk@e- 
center.doe.^  ov.  The  solicitation  will 
only  be  mac  e  available  in  IIPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  doci  ments  will  be  made 
available.  Tulephone  requests,  written 
requests,  E-inail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  wil  not  be  accepted  and/or 
honored.  A(  plications  must  be  prepared 
and  submitt  ?d  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  w  ill  allow  for  requests  for 
explanation  and/or  interpretation. 


Issued  in  Pittsburgh,  PA  on  September  3, 
2003. 

Dale  A.  Siciliano, 

Director,  Acquisition  and  Assistance  Division. 
[FR  Doc.  03-23419  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY    , 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01-217-004,  CP01-7&-008 
&  CP01-77-008] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Tariff  Filing 

September  5,  2003. 

Take  notice  that  on  August  29,  2003, 
Dominion  Cove  Point  LNG,  LP  (Cove 
Point)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Fourth  Revised  Sheet  No.  11,  with  an 
effective  date  of  October  1,  2003. 

Cove  Point  states  that  the  purpose  of 
this  filing  is  to  correct  the  daily  rates  for  • 
capacity  release  for  Rate  Schedules 
FPS-1 ,  FPS-2 ,  FPS-3 ,  and  LTD-1 . 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the    ' 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web -site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Entqr  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secretary^. 

|FR  Doc.  03-23378  Filed  9-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-545-001] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Compliance  Filing 

September  5,  2003. 

Take  notice  that  on  September  2, 
2003,  Dominion  Cove  Point  LNG,  LP 
(Cove  Point)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets,  with 
an  effective  date  of  September  10,  2003: 

Substitute  Second  Revised  Sheet  No.  240. 
Substitute  First  Revised  Sheet  No.  241. 
Substitute  First  Revised  Sheet  No.  243. 

Cove  Point  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  "Order  Accepting  Tariff 
Revisions  Subject  to  Modification" 
issued  on  August  1,  2003.  Cove  Point 
states  it  has  filed  to  modify  its  capacity 
release  provisions  in  Section  10  (Release 
and  Assignment  of  Service  Rights)  of  the 
General  Terms  and  Conditions  (GT&C) 
of  its  FERC  Gas  Tariff  consistent  with 
the  Commission's  August  1,  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  September  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-23382  Filed  9-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-449-003] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

September  5.  2003. 

Take  notice  that  on  September  2, 
2003,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the  tarifi' 
sheets  listed  on  Appendix  A  to  the 
filing,  with  a  proposed  effective  date  of 
October  1,2003. 

Eastern  Shore  states  that  on  August  1 , 
2002,  it  filed  revised  tariff  sheets  to 
comply  with  the  Commission's  Order 
587-0.  Along  with  the  revised  tariff 
sheets.  Eastern  Shore  requested  a  one- 
year  extension  of  time  to  fully 
implement  certain  Web  site 
requirements  that  mandated  the  use  of 
electronic  data  interchange  data  sets  and 
electronic  delivery  mechanisms  for 
nominations,  flowing  gas,  invoicing, 
and  capacity  release.  Eastern  Shore 
states  that  by  letter  order  dated 
September  30,  2002,  FERC  granted 
Eastern  Shore  a  one-year  extension  of 
time  to  comply  with  the  North 
American  Energy  Standards  Board 
(NAESB)  Web  site  standards  and  data 
sets. 

Eastern  Shore  states  that  the  revised 
tariff  sheets  as  filed  on  September  2, 
2003  contain  the  required  revisions 
necessary  to  comply  with  the 
Commission's  September  30,  2002  and 
subsequent  July  17,  2003  letter  orders. 

Eastern  Sbore  also  states  that  copies 
of  its  filing  have  been  mailed  to  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
v^'wvi'. fere. gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 


FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site-under  the  e-Filing  link. 
Protest  Date:  September  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-23381  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-553-001] 

Equitrans,  L.P.;  Notice  of  Compliance 
Filing 

September  5.  2003. 

Take  notice  that  on  August  29,  2003, 
Equitrans,  L.P.,  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
on  July  1,  2003: 

First  Revised  Sheet  No.  27&-C. 
Substitute  Second  Revised  Sheet  No.  309 

Equitrans  states  that  the  purpose  of 
this  tariff  filing  is  to  comply  with 
Commission  Order  No.  587-R,  issued 
March  12,  2003,  and  the  Commission's 
letter  order  issued  August  22,  2003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
H'ww.  fere. gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport<S:ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 
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Protest  Date:  September  10,  2003. 

Magalie  R.  Salas, 

Secivtary' 

|FR  Doc.  03-23383  Filed  9-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

.  [Docket  No.  RP02-361-012] 

Gulfstream  Natural  Gas  System,  LLC; 
Notice  of  Negotiated  Rates 

September  5.  2003. 

Take  notice  that  on  August  28,  2003, 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1 ,  Original  Sheet  No.  8K,  with  an 
effective  date  of  August  1,  2003. 

Gulfstream  states  that  it  is  making  this 
filing  to  implement  a  Park  negotiated 
rate  transaction  under  Rate  Schedule 
PALS  pursuant  to  Section  31  of  the 
General  Terqis  and  Conditions  of 
Gulfstream 'sPERC  Gas  Tariff. 
Gulfstream  also  states  that  the  tariff 
sheet  beii^  filed  herewith  identifies  and 
describes  the  negotiated  rate  agreement, 
including  the  exact  legal  name  of  the 
relevant  shipper,  the  negotiated  rate,  the 
rate  schedule,  the  contract  term,  and  the 
Maximum  Park  Quantity.  In  addition. 
Gulfstream  states  that  the  proposed 
tariff  sheet  includes  footnotes  where 
necessary  to  provide  further  details  on 
the  agreement  listed  thereon. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heeu'd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Conunission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary* 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 


Magalie  R 

Secretary. 
(PR  Doc.  03 
BILLING  CODE 


document.  For  assistance,  please  contact 
FERC  Onli  le  Support  at 
FERCOnlir  eSupport@ferc.gov  or  toll- 
ft-ee  at  (866  )  208-3676,  or  TTY,  contact 
(202)  502-)  1659.  The  Commission 
strongly  en  courages  electronic  filings. 
See  18  CFF  385.2001(a)(l)(iii)  and  the 
instruction  s  on  the  Commission's  Web 
site  under  he  "e-Filing"  link. 
Commeiif  Date:  September  10,  2003. 


S  alas. 


23380  Filed  9-12-03;  8:45  am] 

S717-01-P 


DEPARTMIENT  OF  ENERGY 

Federal  En  ergy  Regulatory 
Commissk  m 

[Docket  No.  RP02-11 8-007] 

High  Island  Offshore  System,  L.LC; 
Notice  of  ^  egotiated  Rrate  Filing 

September  5  2003. 

Take  not  ce  that  on  September  2, 
2003,  High  Island  Offshore  System, 
L.L.C.  (HIG  S),  tendered  for  filing  (1)  a 
Gas  Transp  artation  Agreement  between 
HIOS  and  5  uperior  Natural  Gas 
Corporatioi  i  (Superior)  pursuant  to 
HIOS*  Rat(  Schedule  IT  (IT  Service 
Agreement  ;  (2)  a  Negotiated  Rate  Letter 
Agreement  between  HIOS  and  Superior 
dated  Sept«  mber  15,  2003  (Negotiated 
Rate  Letter  Agreement),  and  a  Reserve 
Commitme  it  Agreement  between  HIOS 
and  Walter  Oil  &  Gas  Corporation 
(Walter)  da  ed  August  22,  2003  (Reserve 
Commitme  it  Agreement). 

HIOS  sta  es  that  the  filed  IT  Service 
Agreement,  and  Negotiated  Rate  Letter 
Agreement  and  Reserve  Commitment 
Agreement  reflect  a  negotiated  rate 
arrangemer  t  between  HIOS  and 
Superior  th  it  will  become  effective  on 
September  jl  5.  2003  (Negotiated  Rate 
Arrangemefat). 

Any  pers  m  desiring  to  be  heard  or  to 
protest  saic  filing  should  file  a  motion 
to  interveni  i  or  a  protest  with  the 
Federal  Em  rgv  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  ai  :cordance  with  Sections 
385.214  or  $85,211  of  the  Commission's 
Rules  and  I  egulations.  All  such  motions 
or  protests  :  nust  be  filed  in  accordance 
with  §  154.:  :iO  of  the  Commission's 
Regulation! .  Protests  will  be  considered 
by  the  Com  mission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  tc  make  protestants  parties  to 
the  proceec  ings.  Any  person  wishing  to 
jecome  a  p  irty  must  file  a  motion  to 
intervene. '  'his  filing  is  available  for 
review  at  tl:  e  Commission  in  the  Public 
Reference  I  oom  or  may  be  viewed  on 


the  Commission's  Web  site  at  http:// 
mnv./erc.gov  using  the  "eLibrary* 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  September  15,  2003. 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  03-23379  Filed  9-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-589-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff  and  of  Offer  of 
Settlement 

September  9,  2003. 

Take  notice  that  on  August  29,  2003, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  Twenty-Ninth  Revised 
Sheet  No.  4,  proposed  to  become 
effective  October  28,  2003. 

Iroquois  states  that  the  purpose  of  its 
filing  is  to  implement  the  terms  of  a 
Stipulation  and  Settlement  Agreement 
(Settlement)  filed  concurrently  with, 
and  as  a  part  of,  the  instant  tariff  filing. 
In  accordance  with  the  Settlement,  the 
revised  tariff  sheet  establishes  four 
annual  reductions  to  Iroquois'  rates  in 
the  years  2004,  2005,  2006,  and  2007, 
which  over  the  term  of  the  Settlement 
will  reduce  Iroquois'  transportation 
rates  by  approximately  13%  (e.g.,  the 
1 00%  load  factor  interzone  rate  will  be 
reduced  from  the  existing  level  of 
$0.4234,  to  the  January  1,  2007,  level  of 
$0.3700,  for  a  total  cumulative    -. 
reduction  of  $0.0534). 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ww'w.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  We  are  also  providing 
below  dates  for  filing  initial  comments 
and  reply  comments  on  the  offer  of 
settlement.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Intcnentions.  Protest  and  Initial 
Comnuwts  ore  due  by:  September  18.  2003. 

Reply  Comments  are  due  bv:  September  29. 
200,1. 

Magalie  R.  Salas. 

Secretan'. 

|FR  Dor..  03-23411  Filed  9-12-03:  8:4.t  am| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-323-004] 

Midwest  independent  Transmission 
System  Operator,  Inc.;  Notice  of  Filing 

September  9.  2003. 

Take  notice  that  on  September  5, 
2003,  Potomas  Economics  filed  an 
answer  to  the  Commission  Staff's  data 
request  issued  August  27,  2003.  in 
Docket  Nos.  ER03-323-000,  001.  002 
and  003. 

Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory.  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w^vw.ferc.gov,  using  the  eLibrar>' 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  18.  2003. 

Linda  Mitry,  , 

.■{i  ting  Secretary. 

IFR  Doi:.  0.3-23389  Filed  9-12-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-59S-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  .5.  2003. 

Take  notice  that  on  September  2. 
2003,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  Northern 
Border  Pipeline  Company's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Third  Revised  Sheet  Number  99,  to 
become  effective  October  1,  2003. 

Northern  Border  states  it  proposes  to 
make  a  housekeeping  change  to  update 
the  effective  dates  of  the  Annual  ChaTge 
Adjustment  (ACA)  reflected  in  its  tariff. 
Northern  Border  explains  that  there  is 
no  change  to  the  ACA  rate. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests -will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to- 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
^\^^'w.  fere. gov  using  the  "eLibrary* 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  15.  2003. 

Magalie  R.  Salas. 

Secretan,'. 

IFR  Dot:.  03-23385  Filed  9-12-03:  8:43  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-227-000] 

Office  of  the  People's  Counsel  of  the 
District  of  Columbia,  Complainant,  v. 
Mirant  Americas  Energy  Marketing, 
L.P.,  Respondent;  Notice  of  Complaint 

September  9.  2003. 

Take  notice  that  on  September  8, 
2003,  the  Office  of  the  Peophes  Counsel 
of  the  District  of  Columbia  (Office  or  DC 
PSC  or  Complainant)  filed  a  Complaint 
Requesting  Fast  Track  Processing 
pursuant  to  Sections  206  and  306  of  the 
Federal  Power  Act  and  Rule  206  of  the 
Commission's  Rules  (18  CFR  385.206). 
Complainant  seeks  an  immediate  order 
from  the  Commission  holding  that  the 
rights  and  obligations  of  the  Respondent 
and  Potomac  Electric  Power  Company 
(PEPCO)  under  PEPCO  FERC  Electrit 
Tariff  First  Revised  Volume  No.  5, 
Substitute  Service  Agreement  No.  20. 
the  Back-to-Back  Agreement,  cannot  be 
modified  or  terminated  without  an 
appropriate  filing  with,  and  approval 
by,  this  Commission. -Complainant    - 
requests  in  the  alternative  that  if  the 
Commission  considers  itself  disabled  by 
Bankruptcy  Court's  "Ex  Parte 
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Temporary  Retraining  Order  Against 
Potomac  Electric  Power  Company  and 
the  Federal  Energy  Regulatory 
Commission,"  issued  on  August  28, 
2003,  or  any  subsequent  injunction, 
from  acting  on  this  complaint  consistent 
with  the  Commission's  statutory 
obligations  under  the  Federal  Power 
Act,  the  Commission  promptly  issue  an 
order  informing  the  Office  of  that 
disability. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at  or  toll-free  at 
(866)208-3676,  or  for  TTY,  contact 
(202)502-8659.  The  answer  to  the 
complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l  )(iii)  and  the 
instructions  on  the  Commission's  Web     • 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  18,  2003 

Magalie  R.  Salas, 

Secretary. 

tFR  Doc.  03-23410  Filed  9-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-518-049] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated 
Rates 

September  5,  2003. 

Take  notice  that  on  August  29,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
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that  this  sheet  is  being 
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6  17-01-P 


DEPARTMENT  OF  ENERGY 
gy  Regulatory 


Federal  En 
Commissio 

[Docket  No. 

Questar  Pi 
Negotiated 


13-030] 


line  Company;  Notice  of 
lates 


September  5,  1003. 

Take  notic  e  that  on  August  29,  2003, 
Questar  Pipe  line  Company's  (Questar) 
tendered  for  filing  a  tariff  filing  to  reflect 


a  new  negotiated-rate  contract  with  BP 
Energy  Company.  Questar  states  that  its 
negotiated-rate  contract  provisions  were 
authorized  by  Commission  Orders 
issued  October  27,  1999,  and  December 
14,  1999,  in  Docket  Nos.  RP99-513,  et 
al.  Questar  notes  that  the  Commission 
approved  its  request  to  implement  a. 
negotiated-rate  option  for  Rate 
Schedules  T-1.  NNT,  T-2,  PKS,  FSS 
and  ISS  shippers. 

Questar  states  that  it  submitted  its 
negotiated-rate  filing  in  accordance  with 
the  Commission's  Policy  Statement  in 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000  issued  January  31,  1996. 

Questar  states  that  copies  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the' 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  betaken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
H'MTV./erc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Commenf  I>ate;  September  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23387  Filed  9-12-03i  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-307-001] 

Southern  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

September  5,  2003. 

Take  notice  that  on  August  14,  2003, 
Southern  Natural  Gas  Company, 
(Southern)  tendered  for  filing  as  part  of 
its  FERCGas  Tariff,  Original  Volume 
No.  2,  the  following  tariff  sheets  with  an 
effective  date  of  May  14,  2003: 

First  Revised  Sheet  No.  142. 
First  Revised  Sheet  No.  204. 
First  Revised  Sheet  No.  227. 
First  Revised  Sheet  No.  612. 
First  Revised  Sheet  No.  680. 
First  Revised  Sheet  No.  729. 
First  Revised  Sheet  No.  745. 

Southern  states  that  the  tariff  sheets 
are  being  filed  to  cancel  Rate  Schedules 
X-20,  X-27,  X-60,  X-64,  X-67,  and  X- 
68  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  2. 

Southern  also  states  that  these  Rate 
Schedules  contain  individually 
certificated  transportation  services 
performed  by  Southern  on  behalf  of 
Florida  Gas  Transmission  Company. 

Southern  states  that  copies  of  the 
filing  have  been  served  on  all  affected 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
tvww./erc.gov  using  the  *eLibrary* 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  Comments,  protests  and 
interventions  s  lay  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 


Protest  Date:  September  19,  2003. 

Magalie  R.  Salas, 

Secretary'. 

[FR  Doc.  03-23374  Filed  9-12-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OR03-7-000] 

Tesoro  Refining  and  Marketing 
Company  v.  Frontier  Pipeline 
Company;  Notice  of  Complaint 

September  9,  2003. 

Take  notice  that  on  September  5, 
2003,  Tesoro  Refining  and  Marketing 
Company  (Tesoro)  tendered  for  filing  a 
Complaint  against  Frontier  Pipeline 
Company  (Frontier). 

Tesoro  states  that  it  is  an  interstate 
shipper  of  crude  oil  on  a  pipeline  that 
Frontier  owns  and  operates  between 
Casper,  Wyoming  and  Ranch  Station, 
Utah.  Tesoro  states  that  Frontier  has 
been  charging  unjust  and  unreasonable 
rates  for  the  shipment  of  crude  oil  on 
that  pipeline  as  evidenced  by  the  FERC 
Form  6  that  Frontier  filed  with  the 
Commission  for  2001  and  2002.  Tesoro 
further  maintains  that  the  additional 
analysis  of  Frontier's  revenues  and  costs 
as  contained  in  the  Complaint  further 
evidences  Frontier's  overcharges  on  its 
crude  oil  pipeline. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 


the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Fihng"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  25.  2003. 
Linda  Mitry, 
Acting  Secretary. 
[FR  Doc.  03-23390  Filed  9-12-03:  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-596-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Report 

September  5,  2003. 

Take  notice  that  on  September  2,' 
2003.  Texas  Eastern  Transmission,  LP 
(Texas  Eastern)  tendered  for  filing 
pursuant  to  Section  9.1  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Seventh  Revised  Volume  No.  1, 
its  report  of  recalculated  Operational 
Segment  Capacity  Entitlements  to 
become  effective  November  1.  2003. 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  to  make  its  report 
pursuant  to  Section  9.1  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Seventh  Revised  Volume  No.  1  of 
recalculated  November  1 ,  2003 
Operational  Segment  Capacity 
Entitlements,  along  with  supporting 
documentation  explaining  the  basis  for 
changes. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
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www.ferc.gov  using  the  "eLibrar}'" 
(FERRIS).  Ei>ter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongh'  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  15,  2003. 

Magalie  R.  Salas, 

Secretan,: 

|FR  Doc.  03-23.380  Filed  9-12-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-S90-O00] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

September  5,  2003. 

Take  notice  that  on  August  29.  2003. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  Original 
Velume  No.  2,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  October  1,  2003. 

Williston  Basin  states  that  the  tariff 
sheets  are  being  filed  to  reflect  revisions 
to  the  fuel  reimbursement  current 
percentage  component  of  the  Company's 
total  fuel  reimbursement  percentages  for 
gathering,  storage  and  transportation 
services,  and  to  the  electric  power 
reimbursement  current  rate  component 
of  the  Company's  total  electric  power 
reimbursement  rates  for  storage  and 
transportation  services,  pursuant  to 
Williston  Basin's  Fuel  and  Electric 
Power  Reimbursement  Adjustment 
Provisions  contained  in  Section  38  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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•  nake  protestants  parties  to 
Any  person  wishing  to 
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6tl7-01-P 


DEPARTME  iJ  OF  ENERGY 

Federal  Ene  gy  Regulatory 
Commissioh 
i 
Notice  of  Trinsfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

September  8. :  ;003. 

Take  notic  e  that  the  following 
hydroelectri  :  application  has  been  filed 
with  the  Cor  imission  and  is  available 
for  public  in  spection: 

a.  AppUca  ion  Type:  Transfer  of 
License. 

b.  Project  \'o.:  6951-011. 

c.  Date  Fil  ?d.  September  4.  2003. 

d.  Applicc  nts:  Oglethorpe  Power 
Corporation  Transferor)  and  Fall  Line 
Hydro  Comj:  any,  Inc. "(Transferee). 

e.  Name  o  Project:  Tallassee  Shoals 
Hydroelectri :;  Project. 

f.  Locatior  :  Located  on  the  Middle 
Oconee  Rive  r.  in  Clarke  and  Jackson 
Counties,  Ge  orgia. 

g.  Fi7ed  Pi  rsuant  to:  Federal  Power 
Act.  16  U.S.I :.  791a-825r. 

h.  Applicc  nts  Contacts:  Michael 
Swiger,  Esq.  Van  Ness  Feldman,  P.C, 
1050  Thoma  3  Jefferson  Street,  NW., 
Washington  DC  20007-3877  and  Mr. 
W.  Clay  Rob  Dins,  Oglethorpe  Power 
Corporation  2100  East  Exchange  Place, 
Tucker,  Geo  gia  30085  (Transferor);  Mr. 
Robert  A.  Dj  vis  III.  Fall  Line  Hydro  Co., 
Inc..  390  Tir  iber  Laurel  Lane, 
Lawrencevil  e,  Georgia  30043 
(Transferee) 

i.  FERC  Ct  ntact:  Regina  Saizan,  (202) 
502-8765. 


j.  Deadline  for  filing  comments  and  or 
motions:  September  22,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with;  Magalie  R. 
Salas,  Secretary',  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Please  include  the 
project  number  (P-695 1-011)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Transfer:  Oglethorpe 
Power  Corporation  (OPCJ  and  Fall  Line 
Hydro  Company,  Inc.  (FLHC)  seek 
Commission  approval  to  transfer  tlie 
license  for  the  Tallassee  Shoals 
Hydroelectric  Project  from  OPC  to 
FLHC. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvinv./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23375  Filed  9-12-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

September  5,  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(b),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications . 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  prohibited 
off-the-record  communication  relevant 
to  the  merit's  of  a  contested  on-the- 
record  proceeding,  to  deliver  a  copy  of 
the  communication,  if  written,  or  a 
summary  of  the  substance  of  any  oral 
communication,  to  the  Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  a  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  a  part 
of  the  decisional  record,  the  prohibited 
off-the-record  communication  will  not 
be  considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportimity  to 
respend  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 

Exempt 


communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  a  request 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  shall  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 
Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made'under  18  CFR 
385.2201(e)(l){v). 

The  following  is  a  list  of  prohibited 
and  exempt  communications  recently  , 
received  in  the  Office  of  the  Secretary. 
The  communications  listed  are  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wH'w.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  Assistance,  please 
contact  FERC,  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659. 


Docket  No. 


Date  filed 


Presenter  or  requester 


1.  Project  No.  2042-013 

2.  CP01-409-O00  

3.  CP01-409-000  

4.  CP03-75-000 


9-3-03     Hon.  George  R  Nethercutt.  Jr. 
9-4-03  j  Wayne  Kickllghter. 
9-4-03  I  Wayne  Kicklighter. 
9-^M)3     J.H.  Rumpp. 


Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-23377  Filed  9-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RMOO-1 2-000] 

Electronic  Filing  of  Documents;  Notice 
of  New  Release  for  Electronic  Filing 

September  5.  2003. 

Take  notice  that  on  Wednesday, 
September  10,  2003,  at  7  pm,  the 
Commission  will  upgrade  its  Electronic 
Filing  System  to  Version  5.0.  The  new 
release  is  a  major  rewrite  of  the  existing 


system  and  is  now  part  of  the 
Commission's  FERC  Online  suite  of 
applications. 

User  names  and  passwords  for  the 
existing  system  are  not  valid  in  Version 
5.0.  Current  and  prospective  users  of  the 
e-Filing  System  must  create  an  account 
using  the  Commission's  eRegistration 
system,  unless  they  have  previously 
eRegistered.  Document  signers  are  also 
encouraged  to  eRegister.  The 
instructions  for  creating  an  account,  or 
editing  an  existing  account  so  that  it  can 
be  used  for  e-Filing,  are  attached  to  this 
notice.  All  eRegistrants  will  be  able  to 
logon  to  FERC  Online  using  their  e-mail 
address  and  password.  The  User  Guide 
for  Version  5.0  is  also  attached  to  this 
notice. 


The  functionality  of  Version  5.0  is 
similar  to  earlier  versions,  but  there  are 
modifications  in  the  appearance  and 
operation  of  the  screens.  Due  to  the 
magnitude  of  these  changes,  there  are  no 
new  filing  types  for  e-Filing  in  this 
release. 

The  e-Filing  screens  are  consistent 
with  the  Commission's  new  Web  design 
template.  The  on-screen  Help  links  are 
specific  to  each  screen. 

The  number  of  unzipped  files  that 
may  be  submitted  in  one  session  has 
been  increased  from  five  files  to  ten 
files.  The  size  limit  for  each  file  remains 
10  Mb. 

Finally,  documents  submitted  via  e- 
Filing  are  still  limited  to  those  in  the 
public  domain.  Do  not  submit 
Privileged,  Protected,  Critical  Energy 
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Infrastructure  (CEII)  or  Non-Internet 
Public  (NIP)  information  through  the  e- 
Filing  system. 

Questions  about  this  notice  may  be 
directed  to  Brooks  Cairer  at  202-502- 
8145,  or  by  e-mail  to 
brooks.carter@ferc.gov.  If  you  need 
assistance  using  Version  5.0,  e-mail 
FERCOnlineSupport@ferc.gov  or  call  1- 
86&-208-3676  (toll  free).  202-502-6652 
(local). 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23376  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  6717-«1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7558-6] 

Gulf  of.  Mexico  Program  Management 
Committee  Meeting 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  EPA 
gives  notice  of  a  meeting  of  the  Gulf  of 
Mexico  Program  (GMP)  Management 
Committee  (MC). 

DATES:  The  meeting  will  be  held  on 
Wednesday,  October  8,  2003, 10  a.m.  to 
5  p.m.,  and  on  Thursday,  October  9, 
2003.  from  8:30  a.m.  to  3  p.m.. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Homewood  Suites  Hotel,  901 
Poydras  Street,  New  Orleans,  Louisiana. 
(1-504-581-5599). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  D.  Car,  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office, 
Mail  Code  EPA/GMPO,  Stennis  Space 
Center,  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  include  Gulf  of  Mexico  Program 
Workplan  Review  FY200O-2003. 
The  meeting  is  open  to  the  public. 

Dated:  September  8,  2003. 
Gloria  D.  Car, 
Designated  Federal  Officer.  ■ 
[FR  Doc.  03-23425  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  6560-50-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Notii  ;e 


Tie 


SUMMARY: 

Commission 
of  Managem 
approval  for 
information 
Paperwork 
L.  104-13. 


Federal  Communications 
(FCC)  has  received  Office 
<int  and  Budget  (OMB) 
the  following  public 
I  :ollection  pursuant  to  the 
R  eduction  Act  of  1995,  Pub. 


Written  comments  should  be 
or  before  October  15, 
nticipate  that  you  will  be 
comments,  but  find  it 
so  within  the  period  of 
by  this  notice,  you.should 
cctitacts  listed  below  as  soon 


d) 


DATES 

submitted  or 

2003.  If  you 

submitting 

difficult  to 

time  allowec 

advise  the 

as  possible. 

ADDRESSES:  1  am  A.  Johnson,  Office  of 

Management  and  Budget,  Room  10236 

NEOB,  Washington,  DC  20503,  (202) 

395-7232  or 

Kim_A  .^ohiison% 

Smith,  Fedeipl 

Commission 

A804,  Washi^gt 

418-0217  or 


'omb.eop.gov;  or  Les 

Communications 
445  12th  Street,  Room  1- 

on  DC,  20554,  (202) 
Leslie.Smith@fcc.gov. 


Paperwork  I  eduction 

OMB  Cont  ol  No:  3060-0095. 

Expiration  Date:  01/31/2004. 

Title:  Cabli  ( Television  Annual 
Employment  Report,  FCC  Form  395-A. 

Form  No: :  95-A. 

Respondei  ts:  Operators  of  cable/ 
television  un  its. 

Number  o)  Respondents:  1,950. 

Total  Ann]  lal  Burden:  3,128  hours. 

Total  Annual  Cost:  0. 

Descriptioi  v  FCC  Form  395-A  collects 
information  i  )n  full-time  and  part-time 
paid  employ  ;es. 

In  order  to  reduce  reporting  and 
recordkeepit  g  burdens,  it  is 
intentionally  the  same  as  the  workforce 
profile  collected  by  the  U.S.  Equal 
Employment  Opportunity  Commission. 
Employer  Re  jort  Form  (EEO-1).  EEOC 
has  proposec  modifications  to  the  EEO- 
1  Form  (68  F  ?  34965,  June  11,  2003). 
Any  changes  to  the  EEO-1  Form  should 
be  reflected  i  n  changes  to  FCC  Form 
395-A. 

OMB  Cont  ol  No:  3060-0390. 

Expiration  Date:  01/31/2004. 

Title:  Broa  least  Station  Annual 
Employment  Report,  FCC  Form  395-B. 

Form  No: ;  95-B. 

Respondei  ts:  Licensees  and 
permittees  o  broadcast  stations. 

Number  o)  Respondents:  14,400. 

Total  Ann  lal  Burden:  12,320  hours. 

Total  Annual  Cost:  0. 

Description  i:  FCC  Form  395-B  collects 
information  )n  full-time  and  part-time 
paid  employ  ;es.  In  order  to  reduce 
reporting  an(  recordkeeping  burdens,  it 
is  intentiona  ly  the  same  as  the 
workforce  pr  sfile  collected  by  the  U.S. 
Equal  Empla  yment  Opportunity 


Commission,  Employer  Report  Form 
(EEO-1).  EEOC  has  proposed 
modifications  to  the  EEO-1  Form  (68  FR 
34965,  June  11,  2003).  Any  changes  to 
the  EEO-l  Form  should  be  reflected  in 
changes  to  FCC  Form  395-B. 

Federal  Communications  Commission. 

Marlene  H.  Dprtch, 

Secretary. 

[PR  Doc.  03-23402  Filed  9-12-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  29.  2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1 .  Jason  Christopher  Nicholas, 
Atlantic,  Iowa;  to  retain  voting  shares  of 
Whitney  Corporation  of  Iowa,  Atlantic, 
Iowa,  and  thereby  indirectly  retain 
voting  shares  of  First  Whitney  Bank  and 
Trust,  Atlantic,  Iowa. 

2.  Alfred  H.  Peterson,  III  and  Jane  E. 
Peterson,  Brighton,  Michigan;  to  retain 
voting  shares  of  FNB  Financial 
Corporation,  Three  Rivers,  Michigan, 
and  thereby  indirectly  retain  voting 
shares  of  The  First  National  Bank  of 
Three  Rivers,  Three  Rivers,  Michigan. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1 .  Wafik  William  Malek,  Manchester, 
Missouri;  to  retain  voting  shares  of 
Gateway  Bancshares,  Inc.,  St.  Louis, 
Missouri,  and  thereby  indirectly  retain 
voting  shares  of  Gateway  National  Bank 
of  St.  Louis,  St.  Louis,  Missouri. 

2.  William  L.  Wilson  Trust  and  its 
trustee  William  Lee  Wilson,  both  of  Ava, 
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Illinois;  to  acquire  additional  voting 
shares  of  Headquarters  Holding 
Company,  Ava,  Illinois,  and  thereby 
indirectly  acquire  additional  voting 
shares  The  First  National  Bank  of  Ava. 
Ava.  Illinois. 

Board  ol  Governors  of  the  Federal  Reserve 
System,  September  9,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-23338  Filed  9-12-03;  8:45  am] 
BILLING  CODE  6210-01-S 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies  . 
owned  by  tJie  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  avedlable  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
aveiilable  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec,gov/nic/. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  9, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1.  Wintrust  Financial  Corporation, 
Lake  Forest,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Village 
Bancorp,  Inc.,  Arlington  Heights, 
Illinois,  and  thereby  indirectly  acquire 
Village  Bank  and  Trust  of  Arlington 
Heights,  Arlington  Heights,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  9.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-23339  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Governmentwide  Policy; 
Cancellation  of  an  Optional  Form  by 
the  Department  of  Defense 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
cancelling  the  following  Optional  Form 
because  of  low  demand  in  the  Federal 
Supply  Service: 

OF  84.  Not  Mission  Capable  Supply  (3"  x 
5")  (Label). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Glynda  Hughes,  Department  of  Defense, 

703-604-4578. 

DATES:  Effective  September  15,  2003. 

Dated:  September  8.  2003. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer.  General  Services 
Administration. 

|FR  Doc.  03-23423  Filed  9-12-03;  8:45  am] 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  LIHEAP  Household  Report. 

OMB  No.:  0970-0060. 

Description:  The  report  is  an  annual 
activity  which  is  required  by  law  of  Low 
Income  Home  Energy  Assistance 
Program  (LIHEAP)  grantees  for  receipt 
of  federal  LIHEAP  block  grant  funds. 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico  are 
required  to  use  the  report's  Long  Format 
to  provide  statistics  for  the  previous 
federal  fiscal  year  on  the  number  and 
income  levels  of  LIHEAP  applicant  and 
assisted  households,  and  the  number  of 
LIHEAP  assisted  households  with  at 
least  one  member  who  is  elderly, 
disabled  or  a  young  child.  Insular  areas 
receiving  less  than  $200,000  annuallv  in 
LIHEAP  hinds  and  Indian  Tribal 
Grantees  are  required  to  use  the  report's 
Short  Format  to  provide  statistics  for  the 
previous  fiscal  year  only  on  the  number 
of  households  receiving  heating, 
cooling,,  energy  crisis,  or  weatherization 
benefits.  The  information  is  being 
collected  for  the  Department's  annual 
LIHEAP  report  to  Congress.  The  data 
also  provide  information  about  the  need 
for  LIHEAP  funds.  Finally,  the  data  are 
being  used  in  the  calculation  of  LIHEAP 
performance  measures  under  the 
Government  Performance  and  Results 
Act  of  1993. 

Respondents:  State  Governments, 
Tribal  Governments  and  Territories. 

Annual  Burden  Estimates 


Instrument 


Recommended  Long  Format  for  LIHEAP  Assisted  Household  .. 

Recommended  Short  Format  for  LIHEAP  Assisted  Household  .. 

Recommended  Long  Format  for  LIHEAP  Applicant  Households 

Estimated  Total  Annual  Burden  Hours 


Number  of  re- 
spondents 


Numt)er  of  re- 
sponses per 
respondent 


Average  burden 
hours  per  re- 
sponse 


Total  burden 
hours 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 


Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 


Washington.  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 


53980 


Federal  Register /Vol.  68,  No    178 /Monday,  Septembgf  15,  2003 /Notices 


information  collection:  E-mail  address: 
ssargis@acf.hhs.gov. 

OMB  Comment 

0\fB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
betw^n  30  and  60  days  cifter 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction;  Project,  Attn:  Desk  Officer  for 
ACF,  E-mail  address: 

Dated:  September  4,  2003. 
Robert  Sai^s, 
Reports  Clearance  Officer. 
|FR  Doc.  03-23335  Filed  9-12-03:  8:45  am) 
BILUNG  CODE  4184-01-M 


DEPARTME 
HUMAN  SEI 


IT  OF  HEALTH  AND 
IVICES 


Administra^n  for  Children  and 
Families 

Submissior^for  OMB  Review; 
Comment  F«quest 

Title:  Low]  Income  Home  Energy 
Assistance  F  rogram  (LIHEAP) 
Leveraging  i  eport. 

OMB.;  095  0-0121. 

Description: The  LIHEAP  leveraging 
incentive  pr  )gram  rewards  LIHEAP 
grantees  tha  have  leveraged  nonfederal 
home  energ]  resources  for  low  income 
households.  The  LIHEAP  leveraging 
report  is  the  application  for  leveraging 
incentive  fu  ids  that  these  LIHEAP 
grantees  sub  tnit  to  the  Department  of 
Health  and  I  luman  Services  (HHS j  for 
each  fiscal  y  3ar  in  which  they  leverage 
countable  re  sources.  Participation  in  the 
leveraging  ii  centive  program  is 
voluntary  aijd  is  described  at  45  CFR 
96.87. 


The  LIHEAP  leveraging  report  obtains 
information  on  the  resources  leveraged 
by  LIHEAP  grantees  each  fiscal  year  (as 
cash,  discounts,  waivers,  and  in-kind); 
the  benefits  provided  to  low  income 
households  by  these  resources  (for 
example,  as  fuel  and  payments  for  fuel, 
as  home  heating  and  cooling  equipment, 
and  as  weatherization  materials  and 
installation);  and  the  fair  market  value 
of  these  resources/benefits.  HHS  needs 
this  information  in  order  to  carry  out 
statutory  requirements  for  administering 
the  LIHEAP  leveraging  incentive 
program,  to  determine  countability  and 
valuation  of  grantees'  leveraged 
nonfederal  home  energy  resources,  and 
to  determine  grantees'  shares  of 
leveraging  incentive  funds.  HHS 
proposes  to  request  a  3-year  extension  of 
OMB  approval  for  the  ciuxently 
approved  LIHEAF  leveraging  report 
information  collection. 

Respondents:  State,  Local  or  Tribal 
Governments. 

Annual  Burden  Estimates 


Instrument 


Number  of  re-      ^""T^^I  ^Ll^" 
spondents  ^P°--P- 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Detailed  Model  Plan  

Estimated  Total  Annual  Burden  Hours 


70 


1 


38 


2,660 
2,660 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  E-mail 
address:  rsargis@acf.hhs.gov. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information-collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Attn:  Desk  Officer  for 
ACF.  E-mail  address 
7auren_wittenberg@oinb.eop.gov. 

Dated:  September  9,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-23336  Filed  9-12-03.;  8:45  am] 

BILUNG  CODE  41S4-01-M 


DEPARTMEKIT  of  HEALTH  AND 
HUMAN  SEI^VICES 

Food  and  Dtug  Administration 
[Docket  No.  2p03N-0222] 

Agency  Infclrmation  Collection 
Activities;  siubmission  for  Office  of 
Managemer  t  and  Budget  Review; 
Comment  R  squest;  Product 
Jurisdiction  Assignment  of  Agency 
Component  for  Review  of  Premaricet 
Application!  i 

agency:  Foe  d  and  Drug  Administration, 
HHS. 

ACTION:  Notifce. 


SUMMARY:  Tl  le  Food  and  Drug 
Administrat  on  (FDA)  is  announcing 
that  a  propo  ;ed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  re  view  and  clearance  under 
the  Paperwo  rk  Reduction  Act  of  1995. 
DATES:  Fax  \  written  comments  on  the 
collection  o  information  by  October  15, 
2003. 


ADDRESSES: 

significant 
including 
and 
accepted.  Tc 


DMB  is  still  experiencing 
lays  in  the  regular  miail, 
class  and  express  mail, 
messen|er  deliveries  are  not  being 
ensure  that  comments  on 


eel 
fil  St 


the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of  , 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed  . 
collection  of  information  to  OMB  for 
review  and  clearance. 

Product  Jurisdiction  Assignment  of 
Agency  Component  for  Review  of 
Premarket  AppUcations 

This  regulation  relates  to  agency 
management  and  organization  and  has 
two  purposes.  The  first  is  to  implement 
section  503(g)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  353(g)),  as 
added  by  the  Safe  Medical  Devices  Act 
of  1990  (Public  Law  101-629),  and 
amended  by  the  Medical  Device  User 
Fee  and  Modernization  Act  of  2002 
(Public  Law  107-250),  by  specifying 
how  FDA  will  determine  the 
organizational  component  within  FDA 
assigned  to  have  primary  jurisdiction  for 
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the  premarket  review  and  regulation  of 
products  that  are  comprised  of  any 
combination  of  these  components:  (1)  A 
drug  and  a  device,  (2)  a  device  and  a 
biological,  (3)  a  biological  and  a  drug,  or 
(4)  a  drug,  a  device,  and  a  biological. 
The  second  purpose  of  this  regulation  is 
to  enhance  the  efficiency  of  agency 
management  and  operations  by 
providing  procedures  for  classifying  and 
determining  which  agency  component 
is  designed  to  have  primary  jurisdiction 
for  any  drug,  device,  or  biological 


product  where  such  jurisdiction  is 
unclear  or  in  dispute. 

The  regulation  establishes  a 
procedure  by  which  an  applicant  may 
obtain  an  assignment  or  designation 
determination.  The  regulation  requires 
that  the  request  include  the  identity  of 
the  applicant,  a  comprehensive 
description  of  the  product  and  its 
proposed  use,  and  the  applicant's 
recommendation  as  to  which  agency 
component  should  have  primary 
jurisdiction,  with  an  accompanying 


statement  of  reasons.  The  information 
submitted  would  be  used  by  FDA  as  one 
of  the  bases  for  making  the  assignment 
or  designation  decision.  Most 
information  required  by  the  proposed 
regulation  is  already  required  for 
premarket  applications  affecting  drugs, 
devices,  biological,  and  combination 
products.  The  respondents  will  be 
businesses  or  other  for-profit 
orgemizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden  ^ 


21  CFR  Part 


3 
Total 


No.  of 
Respondents 


28 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


28 


Hours  per 
Response 


24 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Total  Hours 


672 
672 


In  the  Federal  Register  of  Monday, 
June  23,  2003  (68  FR  37160),  FDA 
published  a  60-day  notice  requesting 
public  comment  on  the  information 
collection  provisions.  No  comments 
were  received. 

Dated:  September  9,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-23509  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1984F-0095] 

Genencor  International,  Inc.; 
Withdrawal  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice.  * 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  4A3806)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  polyamine- 
epichlorohydrin  resin  and 
glutaraldehyde,  together,  as  fixing 
agents  in  the  immobilization  of  glucose 
isomerase  enzyme  preparations  for  use 
in  the  manufacture  of  high  fructose  corn 
syrup. 

FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  Anderson,  Center  for  Food 
Safety  arid  Applied  Nutrition  (HFS- 
265),  Food  and  Drug  Administration, 


5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  202^18-3106. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  26,  1985  (50  FR  16558).  FDA 
announced  that  a  food  additive  petition 
(FAP  4B3806  (which  was  later 
redesignated  as  FAP  4A3806))  had  been 
filed  by  Miles  Laboratories,  Inc., 
Elkhart,  IN  46515.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §173.357  Materials  used 
as  fixing  agents  in  the  immobilization  of 
enzyme  preparations  (21  CFR  173.357) 
to  provide  for  the  safe  use  of  a 
polyamine-epichlorohydrin  resin  and 
glutaraldehyde,  together,  as  fixing 
agents  in  the  immobilization  of  glucose 
isomerase  enzyme  preparations  for  use 
in  the  manufacture  of  high  fructose  com 
syrup.  On  May  24,  2000,  Genencor 
International,  Inc.,  925  Page  Mill  Rd., 
Palo  Alto,  CA  94304,  informed  FDA  in 
writing  that  they  had  acquired  the  rights 
to  FAP  4A3806.  Genencor  International, 
Inc.,  has  now  withdrawn  the  petition 
without  prejudice  to  a  future  filing  (21 
CFR  171.7). 

Dated:  August  27,  2003. 
Laura  M.  Tarantino, 

Acting  Director,  Officeof  Food  Additive 

Safety,  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  03-23332  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Endocrinologic 
and  Metabolic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  7,  2003,  from  8  a.m.  to 
5  p.m. 

Location:  Holiday  Inn,  Versailles - 
Ballrooms,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Domette  Spell- 
LeSane.  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857.  301-827- 
7001.  FAX:  301-827-6776,  e-mail: 
spelllesaned@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12536. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
the  Women's  Health  Initiative  study 
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results:  Implications  for  the  use  of 
hormone  therapy  with  estrogen/ 
progestin,  as  a  second-line  drug,  in  the 
prevention  and  treatment  of 
postmenopausal  osteoporosis  in  women. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  30,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  and  9:15  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  30,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical, 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Domette 
Spell-LeSane  at  least  7  days  in  advance 
of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  8.  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-23334  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  annotmces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 


^«> 


General  f  unction  of  the  Committee: 
To  provide  idvice  and 
recommenc  ations  to  the  agency  on 
FDA's  regui  atory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Octaber  2,  2003,  from  9  a.m.  to 
5  p.m. 

Location:  Hilton  Washington  DC 
North/Gaitl  ersburg,  Salons  C,  D,  and  E, 
620  Perry  P  cwy.,  Gaithersburg,  MD. 

Contact  f  erson:  Geretta  Wood,  Center 
for  Devices  md  Radiological  Health 
(HFZ-450),  Food  and  Drug 
Administra  ion,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-443-8320, 
ext.  143,  or  "DA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-^43-0)72  in  the  Washington,  DC 
area),  code    2625.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda: '  'he  committee  will  discuss, 
make  recont  mendations,  and  vote  on  a 
premarket  a  pproval  application  for  an 
excimer  lasi  r  and  laser  catheters  used 
for  treatniei  t  of  chronic  critical  limb 
ischemia  (a  sociated  with  Rutherford 
Categories  ^ ,  5,  and  6).  The  device  is 
intended  fo  ■  use  in  patients  with 
angiographj  cally  evident  culprit 
stenoses  an  l/or  occlusions  in  the 
superficial  emoral  artery,  popliteal  and/ 
or  infrapop  iteal  arteries,  who  are  poor 
surgical  can  didates  and  who  are 
acceptable  <  andidates  for 
revascularis  ation.  Background 
information  for  the  topic,  including  the 
agenda  and  questions  for  the  committee, 
will  be  aval  able  to  the  public  1 
business  da  /  before  the  meeting  on  the 
Internet  at  I  ttp://www.fda.gov/cdrh/ 
panelmtg.h  ml.  Material  will  be  posted 
on  October  I,  2003. 

Proceduo  r.  Interested  persons  may 
present  dati  ,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  c  ammittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  Ssptember  22,  2003.  Oral 
presentatioi  is  from  the  public  will  be 
scheduled  i  Dr  approximately  30  minutes 
at  the  begin  :iing  of  committee 
deliberatioi  s  and  for  approximately  30 
minutes  nei  j  the  end  of  the 
deliberatior  s.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  i  nake  formal  oral 
presentatioi  is  should  notify  the  contact 
person  before  September  22,  2003,  and 
submit  a  br  ef  statement  of  the  general 
nature  of  th  3  evidence  or  arguments 
they  wish  ti  i  present,  the  names  and 
addresses  o "  proposed  participants,  and 
an  indicatic  n  of  the  approximate  time 
requested  t(  i  make  their  presentation. 

Persons  a  ttending  FDA's  advisory 
committee  i  neetings  are  advised  that  the 
agency  is  n(  >t  responsible  for  providing 
access  to  el  sctrical  outlets. 


FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams,  Conference  Management 
Staff,  at  301-594-1283,  ext.  113,  at  least 
7  days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  8,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-23331  Filed  9-12-03;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee; 
Amendment  of  Notice 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee.  This 
meeting  was  annoimced  in  the  Federal  . 
Register  of  August  4,  2003,  (68  FR 
45827).  The  amendment  is  being  made 
to  reflect  a  change  in  the  Agenda 
portion  of  the  document.  There  are  no 
other  changes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anuja  Patel,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  FAX:  301-827-6776,  or  e-mail: 
patelA@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12543. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  4,  2003,  FDA 
announced  that  a  meeting  of  the 
Peripheral  and  Central  Nervous  System 
Drugs  Advisory  Committee  will  be  held 
on  September  24  and  25,  2003.  On  page 
45827,  in  the  third  column,  the  Agenda 
portion  of  the  meeting  is  amended  to 
read  as  follows: 

Agenda:  On  September  24,  2003,  the 
committee  will  discuss  new  drug 
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application  (NDA)  21-487,  memantine 
hydrochloride,  Forest  Laboratories,  Inc., 
indicated  for  the  treatment  of  moderate 
to  severe  dementia  of  the  Alzheimer's 
type.  On  September  25,  2003,  the 
committee  will  discuss  supplementary 
new  drug  application  20-717  /S-008 
Provigil  (modafinil)  Tablets,  Cephalon, 
Inc.,  indicated  for  use  to  improve 
wakefulness  in  patients  with  excessive 
sleepiness  associated  with  disorders  of 
sleep  and  wakefulness. 

This  notice  is  given  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2)  and  21  CFR  part  14,  relating  to 
advisory  committees. 

Dated:  September  8,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-23333  Filed  9-12-03;  8:45  am] 

BILLING  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0412] 

International  Conference  on 
Harmonisation;  Draft  Guidance  on  E2D 
Postapprovai  Safety  Data 
Management:  Definitions  and 
Standards  for  Expedited  Reporting; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"E2D  Postapprovai  Safety  Data 
Management:  Definitions  and  Standards 
for  Expedited  Reporting."  The  draft 
guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH).* 
The  draft  guidance  provides  definitions 
associated  with  postapprovai  product 
safety  information  and  standeirds  for 
collecting  and  expedited  reporting  of 
safety  information  to  the  regulatory 
authorities.  The  draft  guidance  is 
intended  to  harmonize  internationally 
the  collection  and  management  of 
postapprovai  product  safety  data. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
October  20,  2003. 

ADDRESSES:  Submit  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
requests  for  single  copies  of  the  draft 


guidance  to  the  Division  of  Drug 
Information  {HFD-240),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857;  or  the  Office 
of  Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3844,  FAX:  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the  draft 
guidance  document.  Submit  written 
comments  on  the  draft  guidance  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Susan  Lu, 

Center  for  Drug  Evaluation  and 
-  Research  (HFD-430),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-1514;  or  Tim  Cote,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-224),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-6088. 
Regarding  the  ICH:  Janet  Showalter. 
Office  of  International  Programs 
(HFG-1),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
0865. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
ft"om  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 


regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are:  The  European 
Commission;  the  European  Federation 
of  Pharmaceutical  Industries 
Associations;  the  Japanese  Ministry  of 
Health,  Labour,  and  Welfare;  the 
Japanese  Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research;  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  Health  Canada's  Health 
Products  and  Food  Branch,  and  the 
European  Free  Trade  Area. 

In  July  2003,  the  ICH  Steering 
Committee  agreed  that  a  draft  guidance 
entitled  •'E2D  Postapprovai  Safety  Data 
Management:  Definitions  and  Standards 
for  Expedited  Reporting"  should  be 
made  available  for  public  comment.  The 
draft  guidance  is  the  product  of  the 
Efficacy  Expert  Working  Group  of  the 
ICH.  Comments  about  this  draft 
guidance  will  be  considered  by  FDA 
andihe  Efficacy  Expert  Working  Group. 

In  the  Federal  Register  of  March  1 , 
1995  (60  FR  11284),  FDA  published  the 
ICH  guidance  entitled  "E2A  Clinical 
Safety  Data  Management:  Definitions 
and  Standards  for  Expedited 
Reporting,"  which  provides  guidance  on 
preapproval  safety  data  management. 
This  ICH  E2D  draft  guidemce  is  based  on 
the  content  of  ICH  E2A  and  provides 
further  guidance  on  definitions 
associated  with  postapprovai  product 
safety  information  and  standards  for 
collecting  and  expedited  reporting  of 
safety  information  to  the  regulatory 
authorities. 

This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
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identifled  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm,  http://www.fda.gov/cder/ 
guidance/index.htm.-OT  http:// 
www.fda.gov/cber/pubhcations.htm. 

Datedv  September  9.  200J. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

IFR  Doc.  03-2.3508  Filed  9-12-^3;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2002[)-0094] 

Guidance  for  industry  on 
investigational  New  Drug  Application 
Exemptions  for  Studies  of  Lawfully 
Marketed  Drug  or  Biological  Products 
for  tfie  Treatment  of  Cancer; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "IND  E^cemptions  for  Studies  of 
Lawfully  Marketed  Drug  or  Biological 
Products  for  the  Treatment  of  Cancer." 
This  guidance  clarifies  FDA's  policy  on 
exemption  from  investigational  new 
drug  application  (IND)  requirements  for 
studies  of  marketed  cancer  drug  or 
biological  products.  This  guidance  is 
intended  to  decrease  the  submission  of  " 
unnecessary  IND  exemptions. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240).  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
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This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  IND  exemptions 
based  on  risk  for  studies  of  lawfully 
marketed  cancer  drug  or  biological 
products.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance  at  any  time. 
Two  copies  of  mailed  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in' the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  rn  the  Division  of  Dockets    . 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm, 
http://www.fda.gov/cber/ 
guidelines.htm,  or  http://www.fda.gov/ 
ohrms/dockets/default.htm. 

Dated:  September  5.  2003. 
Jeflrey  Shuren, 

Assistant  Commissioner  for  Policy. 
IFR  Doc.  0.3-23510  Filed  9-12-03:  8:45  am] 
BILLING  CODE  416(M}1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  20030-0399] 

(Suidance  for  Industry  on  Pentetate 
Calcium  Trisodium  and  Pentetate  Zinc 
Trisodium  for  Treatment  of  Internal 
Contamination  witti^lutonium, 
Americium,  or  Curium;  Availability 

AGENCY:  Food  and  Driig  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  we  (FDA)  have  concluded  that 
pentetate  calcium  trisodium  (Ca-DTPA) 
and  pentetate  zinc  trisodium  (Zn- 
DTPA),  when  produced  under 
conditions  specified  in  approved  new 
drug  applications  (NDAs),  can  be  found 


to  be  safe  and  effective  for  the  treatment 
of  internal  contamination  with 
plutonium,  americium,  or  curium  to 
increase  the  rates  of  ehmination.  We 
encourage  the  submission  of  NDAs  for 
Ca-DTPA  and  Zn-DTPA  drug  products. 
We  are  also  announcing  the  availability 
of  a  guidance  for  industry  entitled 
"Calcium-DTPA  and  Zinc-DTPA  Drug 
Products — Submitting  a  New  Drug 
Application."  This  guidance  is  intended 
to  assist  manufacturers  who  plan  to 
submit  NDAs  for  Ca-DTPA  and  Zn- 
DTPA. 

ADDRESSES:  Submit  NDAs  to  the  Food 
and  Drug  Administration,  Center  for 
Drug  Evaluation  and  Research,  Central 
Document  Room,  12229  Wilkins  Ave., 
Rockville,  MD  20857,  Submit  requests 
for  copies  of  draft  labeling  to  the 
Division  of  Medical  Imaging  and 
Radiopharmaceutical  Drug  Products 
(HFD-160),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7510. 
Copies  of  the  reports  referred  to  in  this 
document  will  be  on  display  at  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (address  given  previously). 
Submit  electronic  comments  to  http:// 
www. f da  .gov/dockets/ecommen  f s.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kyong  Kang,  Center  for  Drug  Evaluation 
and  Research  (HFD-160),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
7510. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Plutonium,  Americium,  and  Curium 

Plutonium,  americium,  and  curium 
are  transuranium  radioactive  elements 
of  the  actinide  series.  They  are  products 
of  nuclear  bombardment  and  are  found 
in  the  fallout  from  the  detonation  of 
nuclear  weapons  and  the  waste  from 
nuclear  power  plants.  These  elements 
are  used  in  various  types  of  research. 
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All  isotopes  of  plutonium,  americium, 
and  curium  are  radioactive. 

Contamination  with  plutonium, 
americium,  or  curium  can  occur  through 
a  variety  of  routes  including  ingestion, 
inhalation,  and/or  wounds. 
Contamination  can  cause  serious  illness 
or  death  when  high  radiation  absorbed 
doses  are  delivered  to  critical  organs. 
Lower  doses  have  been  associated  with 
the  development  of  cancer  long  after 
exposure.  In  addition  to  concerns  about 
exposure  to  plutonium,  americium,  or 
curium  in  industrial  and  research 
environments,  contamination  by 
radioactive  elements  such  as  these,  is  of 
particular  concern  because  of  their 
potential  use  in  a  radiological  dispersal 
device  (RDD),  commonly  called  a  "dirty 
bomb."  An  RDD  is  a. conventional 
explosive  or  bomb  containing 
radioactive  material.  The  conventional 
bomb  is  used  as  a  means  to  spread 
radioactive  material.  An  RDD  is  not  a 
nuclear  weapon  and  does  not  involve  a 
nuclear  explosion.  Significant  amounts 
of  radioactive  material,  particularly 
plutonium,  could  also  be  spread  by  the 
detonation  of  an  improvised  nuclear 
device  by  terrorists.  The  extemporized 
design  and  construction  of  such  a 
terrorist  weapon  could  lead  to  an 
incident  where  only  a  small  portion  of 
the  weapon's  plutonium  is  consumed  in 
the  atomic  reaction,  and  the  rest  of  the 
plutonium  is  spread  through  the  air  by 
the  explosion  of  the  device.  There  are 
currently  no  approved  treatments  for 
internal  contamination  with  plutonium, 
americium,  or  curium. 

B.  Ca-DTPA  and  Zn-DTPA 

Diethylenetriaminepentaacetate 
(DTPA)  is  a  ligand  that  acts  as  a  chelator 
with  a  very  high  affinity  for  plutonium, 
americium,  and  curium.  The  calcium 
salt  of  DTPA  is  known  as  pentetate 
cjJcium  trisodium  and  is  referred  to  as 
Ca-DTPA.  The  zinc  salt  of  DTPA  is 
known  as  pentetate  zinc  trisodium  and 
is  referred  to  as  Zn-DTPA.  ^ 

For  several  decades,  Ca-DTPA  and 
Zn-DTPA  have  been  used 
investigationally  to  enhance  the 
excretion  of  plutonium,  americium,  and 
curium  from  the  body  by  means  of  ion 
exchange,  chelation,  and,  ultimately, 
excretion  through  the  urine.  Because 
DTPA  has  a  very  high  affinity  for  these 
transuranium  elements,  when  it  comes 
in  contact  with  such  elements,  the 


'  For  purposes  of  this  document  Ca-DTPA  refers 
only  to  pentetate  calcium  trisodium.  which  has  an 
empirical  formula  of  NatCaCuHisN.Oio  and  the 
Chemical  Abstracts  Service  (CAS),  registry  number 
12111-24-9.  Zn-DTPA  refers  only  to  pentetate  zinc 
trisodium.  which  has  an  empirical  formula  of 
Na.iZnGiaHjgNiOio  and  the  CAS  registry  number 
125833-02-5. 


calcium  or  zinc  ions  of  Ca-DTPA  and 
Zn-DTPA  drugs  are  readily  exchanged 
for  the  transuranium  elements.  The 
transuranium-DTPA  complex  is  then 
rapidly  excreted  in  the  urine.  There  are 
currently  no  approved  NDAs  for  drug 
products  containing  Ca-DTPA  or  Zn- 
DTPA. 

Ca-DTPA  and  Zn-DTPA  in  sterile 
aqueous  solution  have  been  used  under 
investigational  hew  drug  applications 
(INDs)  held  by  the  Radiation  Emergency 
Assistance  Center/Training  Site  (REAC/ 
TS).  REAC/TS  is  part  of  the  Oak  Ridge 
Associated  Universities  (ORAU).  ORAU 
operates  the  Oak  Ridge  Institute  for 
Science  and  Education  under  a  contract 
with  the  Department  of  Energy.  The 
INDs  are  for  treatment  of  contamination 
resulting  from  nuclear  power  or  other 
industrial  accidents. 

Traditional  clinical  trials  have  not 
been  conducted  because  it  would  be 
unethical  to  deliberately  expose  patients 
to  radiation;  it  would  also  be  unethical 
to  withhold  potential  beneficial 
medications  from  patients  who  have 
been  accidentally  exposed.  Instead, 
under  these  INDs,  accidentally  exposed 
patients  were  treated  empirically  and 
the  findings  were  reported  in  the 
literature  as  observational  studies. 

REAC/TS  has  retained  the  medical 
case  reports  on  646  patients  treated  with 
Ca-DTPA  and  Zn-DTPA  for  radiation 
contamination  during  the  last  40  years. 
To  facilitate  the  development  and 
ultimate  approval  of  Ca-DTPA  and  Zn-  - 
DTPA  drug  products,  we  have  reviewed 
the  medical  reports  on  the  patients  in 
the  REAC/TS  database  and  reviewed  the 
available  published  literature.  This 
notice  announces  our  conclusions  about 
the  safety  and  effectiveness  of  Ca-DTPA 
and  Zn-DTPA  drug  products,  and  it  is 
addressed  primarily  to  persons 
interested  in  submitting  NDAs  for  Ca- 
DTPA  or  Zii-DTPA  drug  products. 

II.  Safety  and  Effectiveness  of  Ca-DTPA 
and  Zn-DTPA  Drug  Products 

We  have  concluded  that  Ca-DTPA  and 
Zn-DTPA  drug  products,  when 
produced  under  conditions  specified  in 
approved  NDAs,  can  be  found  to  be  safe 
and  effective  for  the  treatment  of 
patients  with  known  or  suspected 
internal  contamination  with  plutonium, 
americiimi,  or  curium  to  increase  the 
rates  of  elimination.  As  described  in 
section  II.A  of  this  document,  our 
conclusion  is  based  on  our  review  of 
medical  reports  in  the  REAC/TS 
database. 

We  encourage  the  submission  of 
NDAs  for  both  Ca-DTPA  and  Zn-DTPA 
drug  products.  If  you  are  interested  in 
submitting  NDAs  for  these  products, 
please  contact  the  Center  for  Drug 
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Evaluation  and  Research's  (CDER's) 
Division  of  Medical  Imaging  and 
Radiopharmaceutical  Drug  Products  for 
a  copy  of  the  draft  labeling  (see 
ADDRESSES).  We  also  recommend  that 
you  consult  the  guidance  entitled 
"Calcium-DTPA  and  Zinc-DTPA  Drug 
Products — Submitting  a  New  Drug 
Application."  which  is  being  made 
available  with  this  notice  (see  section  V 
of  this  document). 

A.  Basis  for  Finding  of  Safety  and 
Effectiveness 

We  have  reviewed  medical  reports  in 
the  REAC/TS  database  and  have 
determined  that  Ca-DTPA  and  Zn-DTPA 
drug  products,  when  produced  under 
conditions  specified  in  an  approved 
NDA,  can  be  found  to  be  safe  and 
effective  for  treatment  of  patients  with 
known  or  suspected  internal 
contamination  with  plutonium, 
americium,  or  curium  to  increase  the 
rates  of  elimination.  Our  conclusion  is 
supported  by  our  review  of  reports  in 
the  literature,  which  provided 
information  consistent  with  that  in  the 
REAC/TS  database. 

Administration  of  a  loading  dose  of 
Ca-DTPA  followed  by  maintenance 
treatment  with  Zn-DTPA  increases  the 
rate  of  elimination  of  these  radioactfve 
elements  from  the  body  and  is  expected 
to  decrease  the  risk  of  death  and  major 
morbidity  from  radiation  complications. 

In  reaching  bur  determination  on  the 
effectiveness  of  Ca-DTP  \  and  Zn-DTPA, 
we  evaluated  reports  from  the  REAC/TS 
database  on  646  patients  who  received 
one  or  more  doses  of  these  drugs  during 
the  last  40  years.  Ca-DTPA  was 
administered  either  by  inhalation  or  by 
intravenous  injection.  Zn-DTPA  was 
administered  by  intravenous  injection. 
Data  on  the  type  of  transuranium 
element  and  amount  of  urine 
elimination  were  available  for  detailed 
analysis  from  18  patients.  In  these 
patients,  administration  of  Ca-DTPA  by 
inhalation  or  intravenous  injection  of  a 
1-gram  (g)  dose  of  Ca-DTPA  in  a  5 
milliliter  (mL)-sterile  aqueous  solution 
increased  the  rate  of  radiation 
elimination  in  the  urine  an  average  of 
39-fold.  Maintenance  doses  of  Zn-DTPA 
administer' d  once  daily  resulted  in 
continued  elimination  of  radiation. 

Some  adverse  effects  were  identified 
as  resulting  from  Ca-DTPA  and  Zn- 
DTPA  administration.  The  primary 
adverse  effects  of  Ca-DTPA 
administration  were  the  elimination 
from  the  body  of  endogenous  essential 
trace  metals,  particularly  zinc,  but  also 
including  magnesiuih  and  manganese. 
The  endogenous  trace  nr^tal  decreases 
occiured  after  treatmen    or  several  days 
and  appeared  to  increase  when  the 


drugs  were  j  iven  in  divided  doses  over 
1  day.  Altho  igh  Zn-DTPA  is  also 
believed  to  <  ecrease  serum  magnesium 
and  mangan  ;se,  no  serious  toxicity  has 
been  observ(  d  with  the  administration 
of  Zn-DTPA  in  humans  or  animals.  In 
patients  unqergoing  administration  of 
Ca-DTPA  ofjZn-DTPA  drug  products, 
blood  levels  of  these  endogenous  trace 
metals  shou  d  be  followed  closely  and 
can  be  treate  d  with  nutritional 
supplement! . 

In  pregnaiit  animals,  multiple  doses  of 
Ca-DTPA  an  >  associated  with  fetal 
malformatio  is  and  fetal  death.  Similar 
effects  on  ar  imal  fetuses  were  not  seen 
with  Zn-DT  'A.  As  a  result,  Zn-DTPA 
should  be  uj  ed  to  begin  treatment  in 
pregnant  pa'  ients.  However,  if  Zn-DTPA 
is  not  availa  )le,  the  risks  related  to 
radiation  coi  itamination  should  be 
weighed  aga  nst  the  risks  of  Ca-DTPA  to 
the  mother  a  nd  fetus. 

Intravenoi  is  administration  of  Ca- 
DTPA  is  reci  )mmended  and  should  be 
used  if  the  n  )ute  of  radioactive 
contaminatii  )n  is  not  known  or  if 
multiple  rou  tes  of  contamination  are 
possible.  In  )atients  whose 
contaminatii  »n  is  only  by  inhalation 
within  the  p  receding  24  hours,  Ca- 
DTPA  admii  listered  as  a  single  loading 
dose  by  nebi  ilized  inhalation  is  an 
alternative  r  )ute  of  administration. 
However,  ac  ministration  of  Ca-DTPA  by 
inhalation  n  ay  irritate  some  patients, 
especially  tt  ose  with  a  history  of 
respiratory  c  isorders.  In  these  patients, 
the  intraven  )us  route  can  be  used.  Other 
rare  adverse  events  aie  discussed  in  the 
published  li  erature  and  in  the  draft 
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product,  or  the  other  drug  product  is 
otherwise  imavailable.  If  you  wish  to 
change  the  labeling  to  include  a 
different  or  broader  indication  or 
different  dosage,  or  if  you  wish  to  make 
any  other  significant  changes  to  the 
draft  labeling,  you  should  provide,  as 
part  of  your  NDA,  additional  literature 
or  other  studies  to  support  your 
requested  changes.  If  you  submit  an 
NDA  for  either  a  Ca-DTPA  or  Zn-DTPA 
drug  product  that  is  not  based  on  our 
findings  of  the  safety  and  effectiveness 
of  Ca-DTPA  and  2:n-DTPA,  you  cannot 
use  the  draft  labeling  because  it  is  based 
on  our  review  of  the  REAC/TS  database 
and  published  literature.  If  you  submit 
such  an  NDA,  your  labeling  must  be 
based  on  the  safety  and  effectiveness 
data  contained  in  your  NDA. 

The  draft  labeling  for  NDAs  based  on 
our  review  of  the  REAC/TS  database 
and  published  literature  is  available  on 
the  Internet  at  http://www.fda.gov/cder/ 
drug/infopage/dtpa/default.htm.  You 
may  also  contact  CDER's  Division  of 
Medical  Imaging  and 
Radiopharmaceutical  Drug  Products  for 
a  copy  of  the  draft  labeling  (see 
ADDRESSES). 

III.  Conclusions 

We  have  determined  that  Ca-DTPA 
and  Zn-DTPA  can  be  safe  and  effective 
for  treatment  of  patients  vdth  known  or 
suspected  internal  contamination  with 
plutonium,  americium,  or  curium  to 
increase  the  rates  of  elimination.  We 
encourage  the  submission  of  NDAs  for 
Ca-DTPA  and  Zn-DTPA  drug  products. 
The  requirement  under  21  U.S.C. 
355(b)(1)  for  full  reports  of 
iavestigations  to  support  these  NDAs 
may  be  met  by  citing  this  notice  and  the 
published  literature  we  relied  on  in 
preparing  this  notice.  For  a  list  of  this 
published  literature  see  section  V  of  this 
document.  A  list  of  the  published 
literature  and  reprints  of  the  reports  will 
be  available  for  public  inspection  in  the 
Division  of  Dockets  Management  (see 
ADDRESSES).  It  is  imnecessary  to  submit 
copies  and  reprints  of  the  reports  from 
the  listed  published  literature.  We  invite 
applicants  to  submit  any  other  pertinent 
studies  and  literature  of  which  they  are 
aware. 

IV.  Availability  of  a  Guidance   ' 

A.  Notice  of  Availability 

In  this  document,  we  are  also 
announcing  the  availability  of  a 
guidance  for  industry  entitled  "Ca- 
DTPA  and  Zn-DTPA  Drug  Products- 
Submitting  a  New  Drug  Application." 
The  guidance  is  intended  to  assist 
manufacturers  who  plan  to  submit 
NDAs  for  Ca-DTPA  and  Zn-DTPA. 
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This  guidance  is  being  issued  as  a 
level  1  guidance  consistent  with  our 
good  guidance  practices  regulation  (21 
CFR  10.115).  It  is  being  implemented 
immediately  without  prior  public 
comment  because  we  believe  it  is  in  the 
interest  of  the  public  health  to 
communicate  this  information  to  the 
public  as  quickly  as  possible.  However, 
we  welcome  comments  on  the  guidance, 
and  if  comments  are  submitted,  we  will 
review  them  and  revise  the  guidance  if 
appropriate.  The  guidance  represents 
our  current  thinking  on  issues 
associated  with  the  submission  of  NDAs 
for  Ca-DTPA  and  Zn-DTPA  drug 
products.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

B.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (see  ADDRESSES).  Two 
copies  of  any  mailed  comments  are  to  be 
submitted  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  The  document  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

C.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm 
OT  http://www.fda.gov/ohrms/dockets/ 
defauh.htm. 

V.  Published  Literature  on  the  Safety 
and  Effiectiveness  of  Ca-DTPA  and  Zn- 
DTPA 

The  published  literature  we  have 
relied  on  in  making  the  determinations 
regarding  Ca-DTPA  and  Zn-DTPA 
contained  in  this  notice  is  listed  in  this 
section  of  this  document.  Copies  of  the 
published  literature  will  be  on  display 
in  the  Division  of  Dockets  Management 
(see  ADDRESSES)  and  can  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  (FDA  has 
verified  the  Web  site  address,  but  we  are 
not  responsible  for  subsequent  changes 
to  the  Web  site  after  this  document 
publishes  in  the  Federal  Register.) 

1.  Aronson,  A.  L.,  P.  B.  Hammond,  and  A. 
C.  Strafuss.  "Studies  with  Calcium 
Ethylenediaminetetraacetate  in  Calves: 
Toxicity  and  Use  in  Bovine  Lead  Poisoning," 
Toxicology  and  Applied  Pharmacology, 
12:337-349,  1968. 


2.  Bair,  W.  J.,  J.  F.  Park,  G.  E.  Dagle.  et  al., 
"Overview  of  Biological  Consequences  of 
Exposure  to  Plutonium  and  Higher 
Actinides."  Radiation  Protection  Dosimetry, 
26:125-135,  1989. 

3.  Ballou.  J.  E.,  G.  E.  Dagle,  K.  E. 
McDonald,  et  ai..  "Influence  of  Inhaled  Ca- 
DTPA  on  the  Long-term  Effects  of  Inhaled  Pu 
Nitrate,"  Healtli  Physics,  32:479-487, 1977. 

4.  Blakely.  W.  P.,  P.  G.  S.  Prasanna.  M.  B. 
Grace,  et  al.,  "Radiation  Exposure 
Assessment  Using  Cytological  and  Molecular 
Biomarkers,"  Radiation  Protection 
Dosimetry.  97:17-23,  2001. 

5.  Breitenstein,  B.  D..  "1976  Hanford 
Americium  Exposure  Incident:  Medical 
Management  and  Chelation  Therapv,"  Health 
Physics.  45:855-866,  1983. 

6.  Breitenstein,  B.  D.,  and  H.  E.  Palmer, 
"Lifetime  Follow-up  of  the  197B  Americium 
Accident  Victim,"  Radiation  Protection 
Dosimetry,  26:317-322,  1989. 

7.  Breitenstein,  B.  D..  S.  A.  Fry,  and  C.  C. 
Lushbaugh,  "DTPA  Therapy:  The  U.S. 
Experience  1958-1987,"  in  The  Medical 
Basis  for  Radiation  Accident  Preparedness  II: 
Clinical  Experience  and  Follow-up  Since 
1979.  eds.  R.  C.  Ricks  and  S.  A.  Fry  (New 
York:  Elsevier,  1990),  397-406. 

8.  Brodsky,  A.,  N.  Wald,  K.  E.  Lee,  et  al., 
"Plutonium-Americium  Contamination 
Aspects  of  a  Dry  Box  Involving  Hand 
Amputation,"  in  Health  Physics  Operational 
Monitoring,  eds.  C.  A.  Willis  and  J.  S. 
Handloser  (New  York:  Gordon  and  Breach. 
1972),  1601-1620. 
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Jeffi«y  Shuren, 

Assistant  Commissioner  for  Policy. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Open  Meeting,  Board  of  Visitors  for  the 
National  Fire  Academy 

AGENCY:  U.S.  Fire  Administration 
(USFA).  FEMA,  Emergency 
Preparedness  and  Response,  Homeland 
Security. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  In  accordance  with  section  10 
(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  October  2-4,  2003. 

Place:  Building  H,  Room  300, 
National  Emergency  Training  Center, 
Emmitsburg,  Maryland. 

Time:  October  2,  2003,  10:30  a.m.-5 
p.m. 

October  3,  2003,  8:30  a.m.-5  p.m. 

October  4,  2003,  9  a.m.-12  noon. 

Proposed  Agenda:  October  2-4, 
Review  National  Fire  Academy  Program 
Activities. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  tlie  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  September 
26,  2003. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the  U.S. 
Fire  Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg, 
Maryland  21727.  Copies  of  the  minutes 
will  be  available  upon  request  within  60 
days  after  the  meeting. 

Dated:  September  5,  2003. 

R.  David  Paulison, 

U.S.  Fire  Administrator.  Director  of  the 
Preparedness  Division. 

[FR  Doc.  03-23412  Filed  9-12-03;  8:45  am) 
BILUNG  CODE  671B-08-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4728-N-03] 

Notice  of  Certain  Operating  Cost 
Adjustment  Factors  for  2004 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Publication  of  the  2004 
Operating  Cost  Adjustment  Factors 
(C)CAFs)  for  Section  8  rent  adjustments 
at  contract  renewal  under  section  524  of 
the  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997 
(MAHRA),  as  amended  by  the 
Preserving  Affordable  Housing  for 
Senior  Citizens  and  Families  into  the 
21st  Century  Act  of  1999,  and  imder  the 
Low-Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(LIHPRHA)  Projects  assisted  with 
Section  8  Housing  Assistance  Payments. 

SUMMARY:  This  notice  establishes  annual 
factors  used  in  calculating  rent 
adjustments  under  section  524  of 
MAHRA  as  amended  by  the  Preserving 
Affordable  Housing  for  Senior  Citizens 
and  Families  into  the  21st  Century  Act 
of  1999,  and  under  LIHPRHA. 

EFFECTIVE  DATE:  February  11,  2004. 
FOR  FURTHER  INFORMATX)N  CONTACT: 

Regina  Aleksiewicz,  Housing  Project 
Manager,  Office  of  Housing  Assistance 
and  Grant  Administration,  Department 
of  Housing  and  Urban  Development, 
Office  of  Multifamily  Housing,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-8000;  telephone  (202) 708-3000; 
extension  2600  (This  is  not  a  toU-fi-ee 
nimiber).  Hearing-or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toU-ft-ee  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Operating  Cost  Adjustment  Factors 
(OCAFs) 

Section  514(e)(2)  of  the  FY  1998  HUD 
Appropriations  Act,  requires  HUD  to 
establish  guidelines  for  rent  adjustments 
based  on  an  operating  cost  adjustment 
factor  (OCAF).  The  legislation  requiring 
HUD  to  establish  OCAFs  for  LIHPRHA 
projects  and  projects  with  contract 
renewals  under  section  524  of  MAHRA 
is  similar  in  wording  and  intent.  HUD 
has  therefore  developed  a  single  factor 
to  be  applied  uniformly  to  all  projects 
utilizing  OCAFs  as  the  method  by 
which  rents  are  adjusted. 

Additionally,  section  524  of  the  Act 
gives  HUD  broad  discretion  in  setting 
OCAFs — referring  simply  to  "operating 
cost  factors  established  by  the 
Secretary."  The  sole  exception  to  this 
grant  of  authority  is  a  specific 


requirement  that  application  of  an 
OCAF  shall  not  result  in  a  negative  rent 
adjustment.  OCAFs  are  to  be  applied 
vmiformly  to  all  projects  utilizing 
OCAFs  as  the  method  by  which  rents 
-   are  adjusted  upon  expiration  of  the  term 
of  the  contract.  OCAFs  are  applied  to 
project  contract  rent  less  debt  service". 

An  analysis  of  cost  data  for  FHA- 
insured  projects  showed  that  their. 
operating  expenses  could  be  grouped 
into  nine  categories:  wages,  employee 
benefits,  property  taxes,  insurance, 
supplies  and  equipment,  fuel  oil, 
electricity,  natural  gas,  and  water  and 
sewer.  Based  on  an  analysis  of  these 
data,  HUD  derived  estimates  of  the 
percentage  of  routine  operating  costs 
that  were  attributable  to  each  of  these 
,  nine  expense  categories.  Data  for 
projects  with  unusually  Ijigh  or  low 
expenses  due  to  unusual  circumstances 
were  deleted  from  analysis. 

States  are  the  lowest  level  of 
geographical  aggregation  at  which  there 
are  enough  projects  to  permit  statistical 
analysis.  Additionally,  no  data  were 
available  for  the  Western  Pacific  Islands. 
Data  for  Hawaii  was  therefore  used  to 
generate  OCAFs  for  these  areas. 

The  best  current  measures  of  cost 
changes  for  the  nine  cost  categories 
were  selected.  The  only  categories  for 
which  current  data  are  available  at  the 
state  level  are  for  fuel  oil,  electricity, 
and  natural  gas.  Current  price  change 
indices  for  the  other  six  categories  are 
only  available  at  the  national  level.  The 
Department  had  the  choice  of  using 
dated  state-level  data  or  relatively 
current  national  data.  It  opted  te  use 
national  data  rather  than  data  that 
would  be  two  or  more  years  older  (e.g., 
the  most  current  local  wage  data  are  for 
1996).  The  data  sources  for  the  nine  cost 
indicators  selected  were  as  follows: 

Labor  Costs— 3/02  to  3/03  Bureau  of 
Labor  Statistics  (BLS),  Employment  Cost 
Index,  Private  Sector  Wages  and  Salaries 
Component  at  the  National  Level. 

Employment  Benefit  Costs — 3/02  to  3/ 
03  BLS  Employment  Cost  Index, 
Employee  Benefits  at  the  National  Level. 

Property  Taxes— 3/02  to  3/03  BLS 
Consumer  Price  Index,  All  Items  Index. 

Goods,  Supplies,  Equipment — 3/02  to 
3/03  BLS  Producer  Price  Index, 
Finished  Goods  Less  Food  and  Energy. 

Insurance— 3/02  to  3/03  BLS 
Consumer  Price  Index,  Tenant  and 
Household  Residential  Insurance  Index. 

Fuel  Oil — Energy  Information  Agency, 
2000  to  2001  annual  average  state  prices 
for  #2  distillate  residential  fuel  oil  (U.S. 
average  change  was  used  for  states  with 
too  little  fuel  oil  consumption  to  have 
values). 

Electricity — Energy  Information 
Agency,  2000  to  2001  annual  average 


53990 


Federal  Register /Vol.  68,  Nc.  178 /Monday,  September  15,  2003 /Notices 


residential  electric  prices  per  Kilowatt- 
hour. 

Natural  Gas — Energy  Information 
Agency,  2000  to  2001  annual  average 
natural  gas  prices. 

Water  and  Sewer— 3/02  to  3/03  BLS 
■Consumer  Price  Index  Detailed  Report. 

The  sum  of  the  nine  cost  components 
equals  100  percent  of  operating  costs  for 
purposes  of  OCAF  calculations.  To 
calculate  the  OCAFs,  the  selected 
inflation  factors  are  multiplied  by  the 
relevant  state-level  operating  cost 
percentages  derived  from  the  previously 
referenced  analysis  of  FHA  insured 
projects.  For  instance,  if  wages  in 
Virginia  comprised  50  percent  of  total 
operating  cost  expenses  and  wages 
increased  by  4  percent  from  June  2002 
to  June  2003,  the  wage  increase 
component  of  the  Virginia  OCAF  for 
2004  would  be  2.0  percent  (4%  X  50%). 
This  2.0  percent  would  then  be  added 
to  the  increases  for  the  other  eight 
expense  categories  to  calculate  the  2004 
OCAF  for  Virginia.  These  types  of 
calculations  were  made  for  each  state 
for  each  of  the  nine  cost  components, 
arid  are  included  as  the  Appendix  to 
this  notice. 

U.  MAHRA  and  LIHPRHA  OCAF 
Procedures 

MAHRA  (Title  V  of  Pub.  L.  105-65, 
approved  October  7.  1997;  42  U.S.C. 
1437f  note)  as  amended  by  the 
Preserving  Affordable  Housing  for 
Senior  Citizens  and  Families  into  the 
21st  Centiuy  Act  of  1999.  created  the 
Mark-to-Market  Program  to  reduce  the 
cost  of  federal  housing  assistance, 
enhance  HUD's  administration  of  such 
assistance,  and  ensure  the  continued 
affordability  of  units  in  certain 
multifamily  housing  projects.  Section 
524  of  MAHRA  authorizes  renewal  of 
Section  8  project-based  assistance 
contracts  for  projects  without 
Restructuring  Plans  under  the  Mark-to- 
Market  Program,  including  renewals 
that  are  not  eligible  for  Plans  and  those 
for  which  the  owner  does  not  request 
Plans.  Renewals  must  be  at  rents  not 
exceeding  comparable  market  rents 
except  for  certain  projects.  For  Section 
8  Moderate  Rehabilitation  projects, 
other  than  single  room  occupancy 
projects  (SROs)  under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
(McKinney  Act,  42  U.S.C.  11301  et  seq.), 
that  are  eligible  for  renewal  under 
section  524(b)(3)  of  MAHRA,  the 
renewal  rents  are  required  to  be  set  at 
the  lesser  of:  (1)  The  existing  rents 
under  the  expiring  contract,  as  adjusted 
by  the  OCAF;  (2)  fair  market  rents  (less 
any  amounts  allowed  for  tenant- 
purchased  utilities);,  or  (3)  comparable 
market  rents  for  the  market  eu'ea. 


LIHPRH/  (see,  in  particular,  section 
222(a)(2)(G  (i)  of  LIHPRHA,  12  U.S.C. 
4112  (a)(2)(  j)(i)  and  the  regulations  at 
24  CFR  248  145(a)(9)(i))  requires  that 
future  rent  idjustments  for  LIHPRHA 
projects  be  Tiade  by  applying  an  annual 
factor  to  be  determined  by  the  Secretary 
to4^he  portiDn  of  project  rent  attributable 
to  operatinj  expenses  for  the  project 
and,  where  the  owner  is  a  priority 
purchaser,   o  the  portion  of  project  rent 
attributable  to  project  oversight  costs. 

III.  Finding  s  and  Certifications 

Environmei  ital  Impact 

This  issu  mce  sets  forth  rate 
determinati  ons  and  related  external 
administrat  ive  requirements  and 

that  do  not  constitute  a 
decision  affecting  the 
CO  idition  of  specific  project 
bui  [ding  sites.  Accordingly, 
R  50.19(c)(6),  this  notice  is 
excluded  from 
tal  review  under  the 
Ei^vironmental  Policy  Act  of 
.C.  4321). 


procedures 
development 
physical 
areas  or 
under  24  C 
categorica 
environmei  i 
National 
1969(42 


iUy 


og  of  Federal  Domestic 
dumber  for  this  program  is 


U^ 

Catalog  of  federal  Domestic  Assistance 
Number 

The  Cata 
Assistance 
14.187. 

Dated:  Sej^ember  9.  2003 
Nfel  Martini 

Secretary. 

OpefwI'ing  Cost  Adjustment 
f  \ctors  for  2004 


ALABAMA 
ALASKA  ... 
ARIZONA  . 
ARKANSAS 
CALIFORNI) 
COLORADO  . 
CONNECTIC  UT 
DELAWARE 
DIST.  OF  C<JlUMBIA 
FLORIDA  . 
GEORGIA 
HAWAII  .... 

IDAHO  

ILLINOIS  .. 
INDIANA  .. 

IOWA  

KANSAS  .. 
KENTUCKY 
LOUISIANA 
MAINE  . 
MARYLAND  ... 
MASSACHUBE 

MICHIGAN  

MINNESOTA  . 

MISSISSIPPI  . 

MISSOURI 

MONTANA 

NEBRASKA 

NEVADA 


5ETTS 


Percent 


4.9 
3.6 
5.6 
3.7 
3.8 
4.8 
3.0 
4.0 
5.3 
4.5 
4.0 
4.3 
5.6 
2.7 
3.9 
2.9 
3.9 
3.9 
4.0 
3.4 
4.1 
2.0 
5.3 
3.1 
4.4 
4.1 
3.4 
3.4 
5.8 


Operating  Cost  Adjustment 
Factors  for  2004 — Continued 


Percent 

new  HAMPSHIRE  

1.2 

NEW  JERSEY  

3.9 

NEW  MEXICO  

4.0 

NEW  YORK 

26 

N.  CAROLINA 

5.0 

N.  DAKOTA  

2.9 

OHIO 

3.1 

OKLAHOMA  

3.0 

OREGON  

6.2 

PENNSYLVANIA  

3.6 

RHODE  ISLAND 

1  7 

S.  CAROLINA  

5.2 

S.  DAKOTA  

2.7 

TENNESSEE  

4.7 

TEXAS  

3.2 

UTAH  

4.0 

VERMONT 

4.2 

VIRGINIA  

4.1 

WASHINGTON  

5.5 

W.  VIRGINIA  

4.5 

WISCONSIN  

4.0 

WYOMING  

3.2 

PACIFIC  ISLANDS  

4.2 

PUERTO  RICO 

5.1 

VIRGIN  ISLANDS 

5.3 

U.S.  AVERAGE  

3.7 

|FR  Doc.  03-23353  Filed  9-12-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4513-N-13] 

Credit  Watch  Termination  Initiative 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  cf  the 
cause  and  effect  of  termination  of 
Origination  Approval  Agreements  taken 
by  the  Department  of  Housing  and 
Urban  Development's  (HUD)  Federal 
Housing  Administration  against  HUD- 
approved  mortgagees  through  its  Credit 
Watch  Termination  Initiative.  This 
notice  includes  a  list  of  mortgagees 
which  have  had  their  Origination 
Approval  Agreements  (Agreements) 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Quality  Assurance  Division,  Office  of 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  St., 
SW.,  Room  B133-P3214,  Washington, 
DC  20410;  telephone  (202)  708-2830 
(this  is  not  a  toll  free  number).  Persons 
with  hearing  or  speech  impairments 
may  access  that  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 
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SUPPLEMENTARY  INFORMATION:  HUD  has 
the  authority  to  address  deficiencies  in 
the  performance  of  lenders'  loans  as 
provided  in  the  HUD  mortgagee 
approval  regulations  at  24  CFR  202.3. 
On  May  17,  1999  (64  FR  26769),  HUD 
published  a  notice  on  its  procedures  for 
terminating  origination  approval 
agreements  with  FHA  lenders  and 
placement  of  FHA  lenders  on  Credit 
Watch  status  (an  evaluation  period).  In 
the  May  17. 1999  notice,  HUD  advised 
that  it  would  publish  in  the  Federal 
Register  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  terminated. 

Termination  of  Origination  Approval 
Agreement:  Approval  of  a  mortgagee  by 
HUD/FHA  to  participate  in  FHA 
mortgage  insurance  programs  includes 
an  Agreement  between  HUD  and  the 
mortgagee.  Under  the  Agreement,  the    * 
mortgagee  is  authorized  to  originate 
single-family  mortgage  loans  and  submit 
them  to  FHA  for  insurance 
endorsement.  The  Agreement  may  be 
terminated  on  the  basis  of  poor 
performance  of  FHA-insured  mortgage 
loans  originated  by  the  mortgagee.  The 
Termination  of  a  mortgagee's  Agreement 
is  separate  and  apart  from  any  action 
taken  by  HUD's  Mortgagee  Review 
Board  under  HUD's  regulations  at  24 
CFR  part  25. 

Cause:  HUD's  regulations  permit  HUD 
to  terminate  the  Agreement  with  any 
mortgagee  having  a  default  and  claim 
rate  for  loans  endorsed  within  the 
preceding  24  months  that  exceeds  200 
percent  of  the  default  and  claim  rate 
within  the  geographic  area  served  by  a 
HUD  field  office,  and  also  exceeds  the 


national  default  and  claim  rate.  For  the 
fifteenth  review  period,  HUD  is  only 
terminating  the  Agreement  of 
mortgagees  whose  default  and  claim  rate 
exceeds  both  the  national  rate  and  250 
percent  of  the  field  office  rate. 

Effect:  Termination  of  the  Agreement 
precludes  that  branch(s)  of  the 
mortgagee  from  originating  FHA-insured 
single  family  mortgages  within  the  area 
of  the  HUD  field  office(s)  listed  in  this 
notice.  Mortgagees  authorized  to 
purchase,  hold,  or  service  FHA  insured 
mortgages  may  continue  to  do  so.    . 

Loans  that  closed  or  were  approved 
before  the  Termination  became  effective 
may  be  submitted  for  insurance 
endorsement.  Approved  loans  are  (1) 
those  already  underwritten  and 
approved  by  a  Direct  Endorsement  (DE) 
underwriter  employed  by  an 
unconditionally  approved  DE  lender 
and  (2)  cases  covered  by  a  firm 
commitment  issued  by  HUD.  Cases  at 
earlier  stages  of  processing  cannot  be 
submitted  for  insurance  by  the 
terminated  branch;  however,  they  may 
be  transferred  for  completion  of 
processing  and  underwriting  to  another 
mortgagee  or  branch  authorized  to 
originate  FHA  insured  mortgages  in  that 
area.  Mortgagees  are  obligated  to 
continue  to  pay  existing  insurance 
premiums  and  meet  all  other  obligations 
associated  with  insured  mortgages. 

A  terminated  mortgagee  may  apply  for 
a  new  Origination  Approval  Agreement 
if  the  mortgagee  continues  to  be  an 
approved  mortgagee  meeting  the 
requfrements  of  24  CFR  202.5,  202.6, 
202.7,  202.8  or  202.10  and  202.12,  if 
there  has  been  no  Origination  Approval 


Agreement  for  at  least  six  months,  and 
if  the  Secretary  determines  that  the 
imderlying  causes  for  termination  have 
been  remedied.  To  enable  the  Secretary 
to  ascertain  whether  the  underlying 
causes  for  termination  have  been 
remedied,  a  mortgagee  applying  for  a 
new  Origination  Approval  Agreement 
must  obtain  an  independent  review  of 
the  terminated  office's  operations  as 
well  as  its  mortgage  production, 
specifically  including  the  FHA-insured 
mortgages  cited  in  its  termination 
notice.  This  independent  analysis  shall 
identify  the  underlying  cause  for  the 
mortgagee's  high  default  and  claim  rate. 
The  review  must  be  conducted  and  - 
issued  by  an  independent  Certified 
Public  Accountant  (CPA)  qualified  to 
perform  audits  under  Government 
Auditing  Standards  as  set  forth  by  the 
General  Accoimting  Office.  The 
mortgagee  must  also  submit  a  written 
corrective  action  plan  to  address  each  of 
the  issues  identified  in  the  CPA's  report, 
along  with  evidence  that  the  plan  has 
been  implemented.  The  application  for 
a  new  Agreement  should  be  in  the  form 
of  a  letter,  accompanied  by  the  CPA's 
report  and  corrective  action  plan.  The 
request  should  be  sent  to  the  Director, 
Office  of  Lender  Activities  and  Program 
Compliance,  451  Seventh  Street,  SW., 
Room  B133-P3214,  Washington,  DC 
20410  or  by  courier  to  490  L'Enfant 
Plaza,  East,  SW.,  Suite  3214, 
Washington,  DC  20024. 

Action:  The  following  mortgagees 
have  had  their  Agreements  terminated 
by  HUD: 


Mortgagee  name 

Mortgagee  branch  address 

HUD  office  jurisdictk)r« 

Termination 
effective  date 

Home  owr>ership 
centers 

American   Home  Mortgage   Com- 

951   Eastgate    Loop    Sfe.    1300 

Knoxville,  TN 

06/23/2003 

Atlanta 

pany. 

Chattanooga,  TN  37411. 

American  Mortgage  Service,  Inc  .... 

8086       Highway       51        North 
Millington,  TN  38053. 

Memphis,  TN  

06/23/2003 

Atlanta 

Approved  Mortgage  Corp 

107  N.  State  Rd.  135,  Ste.  301 

Indianapolis.  IN  

06/23/2003 

Atlanta 

Greenwood,  IN  46142. 

Capital  Mortgage  Finance  Corp 

2200  Defense  Highway  Ste.  100 
Crofton,  MD  21114. 

Washington,  DC 

0^19/2003 

Philadelphia 

Citizens  First  Mortgage  Solutions, 

3145  Tucker  Norcross  Rd  Tucker, 

Atlanta,  GA  

06/23/2003 

Atlanta 

Inc. 

GA  30084. 

Countrywide  Home  Loans,  Inc 

4700  Hardy  St.,  Ste.  #H  Hatties- 
burg.  MS  39402. 

Jackson,  MS  

06/23/2003 

Atlanta 

Crest  Mortgage  Company 

14850  Montfort  Dr  Ste.  100  Dal- 

Dallas, TX  

06/23/2003 

Denver 

las.  TX  75254. 

Crest  Mortgage  Company 

14850  Montfort  Dr  Ste.  100  Dal- 

Fort Worth.  TX  

06/23/2003 

Denver 

las.  TX  75254. 

Decatur  Mortgage  Company  LLC  .. 

6350  Westhaven  Dr  Ste.  H  Indi- 
anapolis, IN  46254. 

Indianapolis,  IN  

06/23^003 

Atlanta 

Encore  Mortgage  Service  

1010  Laurel  Oak  Corp  Ctr  301 

Philadelphia,  PA  

05/19/2003 

Philadelphia 

Voortiees,  NJ  08043. 

First  Community  Mortgage.  Inc 

3049  Cleveland  Ave  Ste.  200  Fort 
Myers.  FL  33901. 

Coral  Gat)»es,  FL 

06/23/2003 

Atlanta 

First  Security  Mortgage  Service 

13915   Can-oHwood   Village   Run 
Tampa.  FL  33624. 

Tampa,  FL  

06*^3/2003 

Atlanta 

Golden  Empire  Mortgage,  Inc 

10535  Foothill  Blvd.,   Ste.  #460 
Rancho  Cucamonga.  CA  91730. 

Santa  Ana.  CA. 

06/23/2003 

Santa  Ana 
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Mortgagee  name 


Gulf  Atlantic  Funding  Group  

K&B  Capital  Corporation 

Key  Bank  &  Tmst  ...' 

Nally  &  Company  

New  Heights  Capital,  LLC 

New  York  Mortgage  Bankers 

Northlsmd    Funding    Group,    DBA 

Capital  Mortgage  Services. 
Pirmade  Financial  Corp 

Pryme  Investment  &  Mtg.  Brokers, 

Inc. 
Radius  Capital  Corp 

Saxon  Equities  Corp  

US  Mortgage  Finance  Corp 


Mortgagee  branch 


Cr 


5400  S  University 

Davie,  FL  33328. 
1950  Spectmm  Cr 

GA  30067. 
7F   Gwynns   Mill 

Mills,  MD  21117. 
2100    Gardiner    Lane 

Louisville,  KY  4020J 
2900  Chamblee 

Atlanta,  GA  30341 
189-10  Hillside  Ave 

11423. 
3305  Northland  Dr 

tin,  TX  78731. 
12600    World     Plaza 

Myers,  FL  33907. 
491  West  5300  South 

84123. 
4871  West  Avenue  M 

CA  93536. 
300  Motor  Parkway 

NY  11788. 
901  Dulaney  Valley 

Towson,  MD  21204 


#4X) 
Cojrt 


TucI  er 


Stir 


Dated:  September  5.  2003. 

John  C  Weicher, 

Assistant  Secretary  for  Housing— FedemI 
Housing  Commissioner. 

[FR  Doc.  03-23329  Filed  9-12-03;  8:45  am] 

i  CODE  4210-Z7-P 


address 


Ste.   603 

Marietta, 

Owings 

Ste.    216 

Rd,  NE 

Hollis,   NY 

.  208  Aus- 

Ln     Fort 

Murray,  UT 

Quartz  Hill, 

I  lauppauge, 

fV  Ste.  801 


HUD  office  jurisdictions 


Coral  Gables,  FL 

Atlanta,  GA  

Baltimore,  MD  

Louisville,  KY  

Atlanta,  GA  

New  York,  NY  

San  Antonio,  TX  . 
Coral-Gables,  FL 
Salt  Lake  City,  UT 
Los  Angeles,  CA  . 

New  Yori<,  NY  

Baltimore,  MD 


DEPARTMENT  OF  THE  INTERIOR 

FWi  and  WHcHHe  Service 

InfonnaUun  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  ApprovalUnder  the 
Papenwofk  Reduction  Act;  Annual 
Certiflcalion  of  Hunting  and  Sport 
Fiahing  Uceneee  Isaued,  SO  CFR  80.10 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice;  request  for  comments. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (We)  has  submitted  the 
collection  of  information  listed  below  to 
OMB  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act.  A  copy 
of  the  information  collection 
requirement  is  included  in  this  notice. 
If  you  wish  to  obtain  copies  of  the 
proposed  information  collection 
requirement,  related  forms,  or 
explanatory  material,  contact  the 
Service  Information  Collection 
Clearance  Officer  at  the  address  listed 
below. 

DATES:  You  must  submit  comments  by 
October  15,  2003. 


AOORESSE  i:  Submit  your  comments  on 
this  infon>iation  collection  renewal  to 
the  Desk  Officer  for  the  Department  of 
the  Interior  at  OMB-OIRA  via  facsimile 
or  e-mail  Rising  the  following  fax 
number  of  e-mail  address:  (202)  395- 
6566  {faxi 

OIRAJDO  CKET@omb.eop.gov  (e-mail). 
Please  pre  vide  a  copy  of  your  comments 
to  the  Fisli  and  Wildlife  Service's 
Informatic  n  Collection  Clearance 
Officer,  4^  01  N.  Fairfax  Dr..  MS  222 
ARLSQ,  i^lington.  VA  22207;  (703) 
358-2269^fax);  or 
anjssa_cnig7ieacf@/ws.gov  (e-mail). 
FOR  FURTt^R  INFORMATION  CONTACT:  To 
request  a  dopy  of  the  information 
collectionjrequest,  explanatory 
information,  or  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445,  or 
electronically  to 
anissa_cn^head@fws.gov. 

supplemei|tary  information:  The  Office 
of  Management  and  Budget  (OMB) 
regidation ;  at  5  CFR  1320,  which 
implemen ;  provisions  of  the  Paperwork 
Reductioni  Act  of  1995  (44  U.S.C.  2501 
et  seq.),  refauire  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportiinity  to  comment  on 
informatioin  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d))|  We  have  submitted  a  request 
to  OMB  to  renew  its  approval  of  the 
collection  pf  information  for  the  annual 
certificaticjn  of  hunting  and  sport  fishing 
licenses  is$ued  by  States  and  Territories. 
We  are  requesting  a  3 -year  term  of 
approval  f  )r  this  information  collection 
activity. 


Termination 
effective  date 


06/23/2003 
06'23/2003 
06/23/2003 


Home  ownership 
centers 


Atlanta 
Atlanta 
Philadelphia 


06/23/2003 

Atlanta 

06/23/2003 

Atlanta 

06/23/2003 

Philadelphia 

06/23/2003 

Denver 

05/19/2003 

Atlanta 

05/19/2003 

Denver 

06/23/2003 

Santa  Ana 

06/23/2003 

Philadelphia 

06/23/2003 

Philadelphia 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  1018-0007. 

The  Service  administers  grant 
programs  authorized  by  the  Federal  Aid 
in  Wildlife  Restoration  Act  (16  U.S.C. 
669-669b,  669-669k)  and  the  Federal 
Aid  in  Sport  Fish  Restoration  Act  (16 
U.S.C.  777-777m].  These  Acts,  and  our 
regulations  at  50  CFR  80.10,  require  that 
States  annually  certify  their  himting  and 
fishing  license  sales.  The  Service  uses 
the  information  collected  to  determine 
apportionment  and  distribution  of  funds 
under  these  Acts.  We  are  proposing 
minimal  changes  to  the  forms  we  use  to 
collect  this  information. 

Titie:  Annual  Certification  of  Hunting 
and  Sport  Fishing  Licenses  Issued,  50 
CFR  80.10. 

Note:  This  collection  consists  of  two  parts: 
Part  1,  Certification,  and  Part  2,  Summary. 

Oh4B  Control  Number.  1018-0007. 

Service  Form  Numbers:  3-1 54a  (Part 
1)  and  3-154b  (Part  2). 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  States 
and  Territories  (the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Guam,  the  Virgin     ' 
Islands,  and  American  Samoa).  • 

Total  Annual  Burden  Hours: 
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Form  name 


Completion 

time 

per  form 


Annual 
number  ot 
responses 


Annual  hour 
burden 


Certification  (Part  1 ) 
Summary  (Part  2)  .. 

Totals  


Vz  fiour 
Vz  hour 


56  forms 
56  forms 


112  forms 


28  hours 
28  hours 


56  hours 


We  again  invite  comments  on:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  September  9.  2003. 
Anissa  Craghead, 

Information  Collection  Officer. 

|FR  Doc.  03-23424  Filed  9-12-03;  8:45  am) 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for 
Endangered  Species  Permits 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for.  permits. 

summary:  The  public  is  invited  to 
comment  on  following  applications  to 
conduct  certain  activities  with 
endangered  species.  We  provide  this 
notice  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  {16  U.S.C.  1531  et  seq.). 

DATES:  We  must  receive  written  data  or 
comments  on  these  applications  at  the 
address  given  below,  by  October  15, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 


Georgia  30345  [Attn:  Victoria  Davis, 
Permit  Biologist). 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Davis,  telephone  404/67»-4176; 
facsimile  404/679-7081. 
SUPPLEMENTARY  INFORMATION:  The 

public  is  invited  to  comment  on  the 
following  applications  for  permits  to 
conduct  certain  activities  with 
endangered  species.  If  you  wish  to 
comment,  you  may  submit  comments  by 
any  one  of  several  methods.  You  may 
mail  comments  to  the  Service's  Regional 
Office  (see  ADDRESSES  section)  or  via 
electronic  mail  (e-mail)  to  victoria 
davis@fws.gov.  Please  submit  electronic 
comments  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  Service  that  we 
have  received  your  e-mail  message, 
contact  us  directly  at  the  telephone 
number  listed  above  (see  FOR  FURTHER 
INFORMATION  CONTACT  section).  Finally, 
you  may  hand  deliver  comments  to  the 
Service  office  listed  above  (see 
ADDRESSES  section). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  fi-om 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Applicant:  Anthony  Joseph  Savereno, 
Sabine  &  Water,  Inc.,  Summerville, 
South  Carolina,  TE070880-0. 

The  applicant  requests  authorization 
to  take  (capture,  band,  release,  monitor 
nests,  and  install  and  drill  artificial 
cavity  inserts)  red-cockaded 


woodpeckers  [Picoides  borealis)  for  the 
purposes  of  monitoring  and  managing 
populations  and  nest  cavities.  The 
proposed  activities  would  take  place  in 
Florida,  Georgia,  South  Carolina,  North 
Carolina.  Alabama,  Louisiana, 
Tennessee,  Kentucky,  Arkansas,  Texas, 
Virginia,  and  Mississippi. 

Applicant:  Griggs  &  Maloney,  Inc., 
Steven  Davis  Maloney,  Murfreesboro, 
Tennessee,  TE074624-0 

The  applicant  requests  authorization 
to  take  (capture,  relocate,  and  release) 
Nashville  crayfishes  (Orconectes 
shoupi)  while  conducting  presence  and 
absence  surveys  around  an  unnamed 
tributary  to  Owl  Creek  and  to  relocate 
the  Nashville  crayfish  from  the  area 
inunediately  around  the  crossing  to 
areas  of  suitable  habitat  within  die  same 
tributary.  The  proposed  activities  would 
take  place  in  Williamson  County, 
Tennessee  on  an  unnamed  tributary  to 
Owl  Creek  (tributary  to  Mill  Creek). 

Applicant:  U.S?  Geological  Survey, 
Wiley  M.  Kitchens,  Gainesville,  Florida, 
TE069236-0 

The  applicant  requests  authorization 
to  take  (survey,  capture,  band,  radio-tag, 
release,  recapture,  exam,  measure,  take 
feather  samples,  monitor  nests)  the 
Everglade  snail  kite  [Rostrhamus 
sociabilis  plumbeus]  while  collecting 
information  on  the  demography  and 
movement  of  the  species.  The  surveys 
would  be  performed  throughout  several 
weUands  in  central  and  south  Florida, 
including  Lake  Kissimmee,  East  and 
West  Lake  Tohopekaliga.  Lake 
Okeechobee,  Blue  Cypress  Marshes  of 
the  upper  Saint  Johns,  West  Palm  Beach 
Water  Catchment  area  (Grassy  Water 
Preserve),  ARM  Loxahatchee  National 
Wildlife  Refuge,  Water  Conservation 
Areas  2A,  2B,  3A,  and  3B,  Big  Cypress 
National  Preserve,  and  the  Everglades 
National  Park,  including  Shark  Valley 
and  North  East  Shark  River  Slough, 
Florida. 

Applicant:  United  States 
Environmental  Protection  Agency, 
Region  4,  Science  and  Ecosystem 
Support  Division,  Athens.  Georgia, 
TE075931-0.    " 

The  applicant  requests  authorization 
to  take  (capture,  photograph,  release)  all 
federally  listed  freshwater  fishes, 
mollusks,  crustaceans,  insects, 
amphibians,  mammals,  birds,  and 
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reptiles,  identified  in  50  CFR  17.11  in 
the  States  of  Kentucky,  Tennessee, 
North  Carolina,  South  Carolina,  Georgia, 
Florida,  Alabama,  and  Mississippi.  Take 
inay  occur  while  sampling  for  aquatic 
bio-assessment  for  (l)(a)  EPA  Regional 
Environmental  Monitoring  and 
Assessment  Program  (R-EMAP)        ' 
projects,  (b)  Clean  Water  Act  (CWA) 
Section  303(d)  listing  and  de-listing  of 
inpaired  waters,  (c)  development  of 
CWA  Total  Maximum  Daily  Loads 
(TMDLs),  and  for  (2)(a)  EPA  human  risk 
assessments  and  (b)  Superfund  human 
health  and  ecological  risk  assessments. 

Applicant:  United  States  Air  Force,    . 
Julie  A.  Hovis,  Shaw  Air  Force  Base, 
South  Carolina,  TE075925-0 

The  applicant  requests  authorization 
to  take  (captiu^,  band,  release,  track, 
translocate,  blood  sample,  monitor  nests 
and  roost  cavities,  and  construct,  install 
and  maintain  artificial  nest  cavities)  red- 
cockaded  woodpeckers  [Picoides 
borealis)  while  conducting  presence  and 
absence  surveys  and  population 
monitoring  and  management.  The  take 
activities  would  occur  at  Poinsett 
Electronic  Combat  Range  and 
Manchester  State  Forest  in  Sumter 
County,  South  Carolina. 

Applicant:  Timothy  W.  Savidge. 
North  Carolina  Heritage  Program, 
Stephen  P.  Hall,  Raleigh,  North 
Carolina,  TE075923-0 

The  applicant  requests  authorization 
to  take  (survey,  capture,  release,  and 
retain  relic  shells)  James  spinymussel 
{Pleurobema  collina],  dwarf- wedge 
mussel  (Alasmidonta  heterodon)  tar 
spinjrmussel  [Elliptio  steinstansanna], 
and  C^olina  heelsplitter  [Lasmigona 
decorata).  Take  may  occur  while 
conducting  presence/absence  surveys. 
The  proposed  activities  would  take 
place  in  North  Carolina,  Virginia, 
Georgia,  and  Florida. 

Applicant:  HMB  Professional 
Engineers,  Inc.,  Jim  H.  Smith,  Frankfort, 
Kentucky,  TE075918-0 

The  applicant  requests  authorization 
to  take  (survey,  capture,  band,  radio  tag, 
photograph,  release,  and  track)  gray  bat 
[Myotis  grisescens)  and  Indiana  bat 
[Myotis  sodalis),  and  take  (survey, 
capture,  identify,  photograph,  collect 
relic  shells,  and  release)  the 
Cumberland  elktofe  [Alasmidonta 
atropurpurea).  Take  may  occur  while 
conducting  presence  and  absence 
surveys  for  highway  improvement  euid 
new  roadway  projects  in  the  state  of 
Tennessee. 

Applicant:  Juhe  L.  Lockwood,  Rutgers 
University,  New  Brunswick,  New  Jersey, 
TE075916 

The  applicant  requests  authorization 
to  take  (survey,  capture,  band,  collect 
blood  samples,  monitor  nest,  and 
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release)  th(  i  Cape  Sable  seaside  sparrow 
(Ammodra  mus  maritimus  mirabilis). 
The  take  a(  tivities  may  take  place  while 
studying  tlje  effects  of  fire  on  the  Cape 
Sable  seasule  sparrow  demography.  The 
proposed  a  ctivities  would  occur  within 
the  Evergla  des  National  Park,  Monroe 
County,  Fli  irida. 

Applicant:  Virginia  Cooperative  Fish 
and  Wildlife  Unit,  Richard  J.  Neves, 
Blacksburd  Virginia.  TE075915-O 

The  app^cant  requests  authorization 
to  take  (survey,  capture,  collect  up  to  30 
tissue  samf  les.  tag,  and  release)  the 
James  spin;  ^mussel  (Pleurobema  cillina) 
and  the  tar  spinymussel  [Elliptio 
steinstansana].  The  proposed  take  may 
occur  whili !  conducting  genetic  analyses 
and  habitat  surveys,  and  while  studying 
the  life  hisi  ory  and  the  feasibility  of 
culturing  it  in  recirculating  aquaculture 
systems  wi  h  different  substrata.  The 
proposed  ai  :tivities  would  occur  in 
Stokes  and  Rockingham  counties.  Dan 
and  Mayo  t  ivers,  Dan  River  subbasin  of 
the  Roanok  ?  River  basin.  North  Carolina 
for  the  tar  s  Dinymussel.  The  proposed 
activities  fc  r  the^ames  spinymussel  will 
occur  in  Pa  rick  and  Henry  Counties, 
South  Fork  Mayo  River,  Virginia: 

Applican  t:  Thomas  S.  Risch,  Arkansas 
State  Univ€  rsitv,  Jonesboro,  Arkansas, 
TE075912-) 

The  appl  cant  requests  authorization 
to  take  (sur  rey,  capture,  mark,  band, 
radio-tag,  ti  ack,  recapture,  and  release) 
the  Indiana  bat  [Myotis  sodalis)  while 
conducting  presence  and  absence 
surveys  of  ( aves  and  abandoned  mines. 
The  propos  id  activities  would  take 
place  at  Ro!  son  Hollow,  Ozark  National 
Forest,  Frar  klin,  Arkansas. 

Applican '.:  Thomas  S.  Risch,  Arkansas 
State  Unive  rsity,  Jonesboro,  Arkansas, 
TE075913-  ) 

The  appl  cant  requests  authorization 
to  take  (sur  ey,  capture,  mark,  band, 
radio-tag,  tr  ick,  recapture,  and  release) 
the  Ozark  b  g-ear  bat  [Corynorhinus 
townsendii  ingens),  gray  bat  [Myotis 
grisescens),  and  Indiana  bat  [Myotis 
sodalis)  wh  le  conducting  presence  and 
absence  sur  /eys  of  caves  and  abandoned 
mines  in  Mi  irion,  Searcy,  Baxter,  and 
Newton  Coi  inties,  Buffalo  National 
River,  Arka  isas. 

Applican  ;  Steven  Ray  Shattler, 
Florida  Fist  and  Wildlife  Conservation 
Commission,  Venus,  Florida, 
TE076499-^  \ 

The  appli  cant  requests  authorization 
to  take  (cap  ure,  band,  release,  monitor 
nests,  instal  I  and  drill  artificial  cavity 
inserts,  and  install  snake  exclusion 
devices)  rec  -cockaded  woodpeckers 
[Picoides  be  realis)  while  conducting 
presence  an  i  absence  surveys  and 
managemen  t  activities.  The  proposed 
activities  w  >uld  take  place  in  Highlands 


and  Glades  Counties,  on  the  Piatt 
Branch  Mitigation  Park  and  the  Lykes 
Brothers  Inc.  Ranch,  Florida. 

Applicant:  Roel  R.  Lopez,  Texas  A  & 
M  University,  College  Station,  Texas, 
TE076447-0 

The  applicant  requests  authorization 
to  take  (trap,  mark,  tag,  examine, 
recapture,  release)  Key  Largo  woodrdts    . 
[Neotoma  foidana  smalli)  and  Key  Largo 
cotton  mice  [Peromyscus  gossypinus 
allapaticola)  while  conducting  mark- 
recapture  surveys  for  the  Key  Largo 
woodrat.  The  population  estimates 
would  be  used  for  recovery  purposes. 
The  proposed  activities  would  take 
place  at  the  Crocodile  Lake  National 
Wildlife  Refuge,  Key  Largo,  Monroe 
County,  Florida. 

Dated:  September  4,  2003. 
S^m  D.  Hamilton, 
Regional  Director. 

[FR  Doc.  03-23392  Filed  9-12-03;  8:45  am) 
BILLING  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  decision  and 

availability  of  decision  documents. 

summary:  Between  November  23,  2002, 
and  July  17,  2003,  the  Pacific  Region  of 
the  Fish  and  Wildlife  Service  (we,  the  " 
Service)  issued  nine  permits  in  response 
to  applications  for  incidental  take  of 
threatened  and  endangered  species, 
pursuant  to  sections  10(a)(1)(B)  and 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  Copies 
of  the  permits  and  associated  decision 
documents  are  available  upon  request. 
ADDRESSES:  Documents  are  available 
from  the  U.S.  Fish  and  Wildlife  Service, 
911  NE.  11th  Avenue,  Portland,  Oregon 
97232;  facsimile  (503)  231-6243. 
Charges  for  copying,  shipping  and 
handling  may  apply. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  would  like  copies  of  any  of  the 
above  documents,  please  contact  Shelly 
McKeever,  Administrative  Assistant,  at 
telephone  (503)  231-6241. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  regulations 
prohibit  the  take  of  wildlife  species 
listed  as  endangered  or  threatened.  The 
term  "take"  means  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect  listed  wildlife,  or  to 
attempt  to  engage  in  any  such  conduct. 
The  Service  may,  under  limited 


Federal  Register/ Vol.  68,  No.  178/Monday,  September  15,  2003/Notices 


53995 


circumstances,  issue  permits  to 
authorize  take  that  is  incidental  to,  and 
not  the  purpose  of,  carrying  out  an 
otherwise  lawful  activity.  Regulations 
governing  permits  for  threatened  and 
endangered  species  are  found  in  50  CFR 
17.32  and  17.22. 

Although  not  required  by  law  or 
regulation,  it  is  Service  policy  to  notify 
the  public  of  its  permit  application 
decisions.  Between  November  23,  2002, 


and  July  17,  2003,  we  issued  the 
following  permits  within  the  Pacific 
Region  of  the  Service  for  incidental  take 
of  threatened  and  endangered  species 
subject  to  certain  conditions  set  forth 
therein,  pursuant  to  section  10(a)(1)(B) 
and  section  10(a)(1)(A)  of  the  Act.  We 
issued  each  permit  after  determining 
that:  (1)  The  permit  application  was 
submitted  in  good  faith;  (2)  all  permit 
issuance  criteria  were  met,  including 


the  requirement  that  granting  the  permit 
will  not  jeopardize  the  continued 
existence  of  listed  species;  and  (3)  the 
permit  was  consistent  with  the  purposes 
and  policy  set  forth  in  the  Act  and 
applicable  regulations,  including  a 
thorough  review  of  the  environmental 
effects  of  the  action  and  alternatives 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969. 


Approved  plan  or  agreement 


Permit  No. 


Issuance  date 


Habitat  Conservation  Plans: 

Gosnell  Residential 

Antelope  Road 

Folsom  Professional  Centre 
Natomas  Basin  (3  permits)  .. 


Safe  Hart>or  Agreements: 
The  island  of  Molokai  ... 

Paramount  Farms 

Robert  Mondavi  Winery 


TE063835-0 
TE066470-0 
TE072797-0 
TE073663-0 
TE073665-G 
TE073667-0 

TE062124-0 
TE048469-0 
TE056595-0 


12/^/02 
12/31/02 
06/25/03 
06/27/03 


04/07/03 
04/24/03 
07/17/03 


Copies  of  these  permits,  the 
accompanying  Habitat  Conservation 
Plan  or  Safe  Harbor  Agreement,  and 
associated  documents  are  available 
upon  request.  Decision  documents  for 
each  permit  include  a  Findings  and 
Recommendation;  a  Biological  Opinion; 
and  either  a  Record  of  Decision,  Finding 
of  No  Significant  hnpact,  or  an 
Environmental  Action  Statement. 
Associated  documents  may  also  include 
an  Implementing  Agreement, 
Environmental  Impact  Statement,  or 
Environmental  Assessment,  as 
applicable. 

Dated:  September  8,  2003. 
D.  Kenneth  McDermond, 
Deputy  Manager,  California/Nevada, 
Operations  Office,  Sacramento,  California. 
[PR  Doc.  03-23356  Filed  9-12-03;  8:45  am] 
BILUN6  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Availability  of  the  Hoiston 
River/Saltville  National  Priority  List 
Site  Natural  Resource  Damage 
Assessment  Plan  Whicti  Encompasses 
Smyth  and  Washington  Counties, 
Virginia,  and  Hawkins  and  Sullivan 
Counties,  TN 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  on  behalf  of  the  U.S. 
Department  of  the  Interior,  the 
Commonwealth  of  Virginia,  the  State  of 


Teimessee,  and  the  Tennessee  Valley 
Authority,  jointly  referred  to  as  the 
Saltville  National  Priority  List  (NPL) 
Site  Trustee  Council,  announces  the 
release  for  public  review  of  the  Hoiston 
River/Saltville  NPL  Site  Natural 
Resource  Damage  Assessment  (NRDA)" 
Plan  (Plan)  which  encompasses  Smyth 
and  Washington  Counties,  Virginia,  and 
Hawkins  and  Sullivan  Coimties, 
Tennessee.  The  Plan  describes  the 
Trustee's  proposal  to  assess  potential 
injury  to  natural  resources  as  a  result  of 
a  release  of  hazardous  substances. 
DATES:  Written  comments  must  be 
submitted  within  30  days  of  this  notice. 

ADDRESSES:  Requests  for  copies  of  the 
Plan  may  be  made  to:  U.S.  Fish  and 
Wildlife  Service,  Virginia  Field  Office, 
6669  Short  Lane,  Gloucester,  Virginia 
23061.  Written  comments  regarding  the 
Plan  should  be  sent  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Schmerfeld,  U.S.  Fish  and  Wildlife 
Service,  6669  Short  Lane,  Gloucester, 
Virginia  23061.  Interested  parties  may 
also  call  804-693-6694,  extension  107, 
for  further  information. 
SUPPLEMENTARY  INFORMATION:  The 
Saltville  NPL  Site  (Site)  is  located  along 
the  North  Fork  Hoiston  River  (NFHR) 
which  flows  through  Smyth  and 
Washington  Counties,  Virginia.  The 
NFHR  joins  the  South  Fork  Hoiston 
River  to  form  the  main  stem  Hoiston 
River  (MHR)  near  Virginia's  southern 
border  with  Tennessee.  The  NFHR  and 
MHR  (hereafter  jointly  referred  to,  with 
associated  floodplains,  as  the  "River") 
flow  through  Sullivan  and  Hawkins 
Counties,  Tennessee,  before  entering  the 
John  Sevier  Detention  Reservoir  and  the 


Cherokee  Dam.  These  contiguous  areas 
and  bodies  of  water  comprise  the 
geographical  focus  of  this  assessment. 
Due  to  hazardous  substances  released 
from  industrial  activities,  the  Site  was 
included  on  the  NPL  in  1983  by  the  U.S. 
Environmental  Protection  Agency  . 
(EPA).  Several  operable  units  associated 
with  the  Site  have  been  identified  for 
remedial  activities.  Operable  Unit  4 
includes  the  Former  Chlorine  Plant  site 
and  the  River  and  is  the  focus  of  this 
NRDA.  Remedial  activities  for  Operable 
Unit  4  are  ongoing.  The  EPA  is  acting 
as  the  lead  response  agency  overseeing 
remedial  activities  at  the  Site  and 
Operable  Unit  4. 

Under  subpart  G  of  the  National  Oil 
and  Hazardous  Substance  Pollution 
Contingency  Plan,  40  CFR  300.600-610 
and  Executive  Order  12580,  the  Federed 
government,  States,  and  Indian  tribes 
6U«  authorized  as  natural  resource 
trustees  to  recover  damages  bom 
responsible  parties  for  injuries  to 
natiiral  resources  caused  by  the  release 
of  hazardous  substances.  This  process  is 
intended  to  compensate  the  public  for 
lost  natiiral  resources  and  to  restore 
services  provided  by  those  resources. 
The  natural  resource  trustees  for  this     ■ 
matter  include: 
— The  U.S.  Department  of  the  Interior 
— The  Commonwealth  of  Virginia 
— The  State  of  Tennessee 
— ^The  Tennessee  Valley  Authority 
The  Trustees  have  developed  a 
Memorandum  of  Agreement  that 
provides  a  framework  for  continued 
cooperation  and  coordination.  The 
Trustees  have  determined  through  a 
Preassessment  Screen  that  further 
investigation  and  assessment  is 
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warranted.  A  Notice  of  Intent  to  Perform 
an  Assessment  (NOI)  was  issued  to  tlie 
Potentially  Responsible  Party  (PRP)  in 
July  2003,  indicating  that  the  Trustees 
intend  to  proceed  with  NRDA 
procedures  for  the  River.  The  NOI 
invited  the  PRP  to  participate  in  a 
cooperative  injury  assessment. 

The  purpose  of  this  Plan  is  to  guide 
the  actions  of  the  Trustees  through  the 
NRDA  process.  Before  proceeding,  the 
Trustees  must  document  that  potentially 
injiired  resources  have  been  exposed  to 
hazardous  substances  released  from  the 
Site.  This  confirmation  of  exposure  in 
the  River  focuses  primarily  on  mercury, 
which  is  associated  with  past  operations 
at  the  Site  and  continuing 
contamination  of  the  River.  Mercury 
concentrations  in  river  sediments, 
groundwater,  floodplain  soils  and  biota 
are  elevated  in  comparison  to  other 
areas  within  the  Upper  Tennessee  River 
Basin.  Mercury  has  been  detected  in 
water,  sediments,  soils,  algae, 
invertebrates,  fish,  mammals,  and  birds 
downstream  from  the  Site.  This 
exposure  indicates  that  natural 
resources  may  have  been  injured  as  a 
result  of  releases  of  hazardous 
substances  from  the  Site.  The  Trustees 
therefore  believe  that  further  assessment' 
of  these  injuries  is  warranted. 

This  Plan  outlines  the  Trustees' 
proposed  plans  to  document  and 
evaluate  potentially  injured  resources  in 
the  River.  The  Trustees  intend  to  focus 
on  the  loss  of  ecological  and  human  use 
services  resulting  from  injuries  to 
natviral  resources.  Such  lost  services 
may  include  impairment  of  floodplain 
and  aquatic  flora  and  fauna,  supporting 
habitats,  and  public  use  (e.g., 
consumption)  offish,  wildlife,  and  other 
natural  resources. 

The  Trustees  will  assess  suspected 
injuries  to  surface  water,  biological 
receptors,  ground  water,  and/or 
geological  resoiut:es  using  data  and 
information  currently  available,  as  well 
as  that  proposed  to  be  collected  as  part 
of  the  assessment.  The  Trustees  will 
fiirther  analyze  the  identified  natural 
resource  injuries  to  evaluate  the  lost 
ecological  and  human  use  services 
provided  by  those  resources.  The 
evaluation  will  focus  on  baseline 
services  that  would  have  been  provided 
had  the  hazardous  substances  not  been 
released. 

Interested  members  of  the  public  are 
invited  to  review  and  conmient  on  the 
Plan.  Copies  of  the  Plan  are  available  for 
review  at  the  Service's  Virginia  Field 
Office  in  Gloucester,  Virginia,  and  at  the 
Service's  Southwestern  Virginia  Field 
Office  located  at  330  Cummings  Street, 
Suite  A,  Abingdon,  Virginia  24210. 


Commei  ts,  including  names  and 
home  addi  ssses  of  respondents,  will  be 
available  fi  »r  public  review  during 
regular  bu!  iness  hours.  Individual 
responden  s  may  request 
confidentiality.  If  you  wish  us  to 
withhold  jtour  name  and  or  address 
from  publi :  review  or  from  disclosure 
under  the  1  'reedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  i  )f  your  written  comment. 
Such  requ«  sts  will  be  honored  to  the 
extent  alio'  ved  by  law.  We  will  not,      - 
however,  c  snsider  anonymous 
comments.  All  submissions  from 
organizatic  ns  or  businesses,  and  from 
individual  identifying  themselves  as 
represental  ives  or  officials  of 
organizatic  ns  or  businesses,  will  be 
made  avail  ible  for  public  inspection  in 
their  entire  ty. 

Author: '  'he  primary  author  of  this 
notice,  on  1  lehalf  of  the  Trustee  Council, 
is  John  Sch  merfeld,  U.S.  Fish  and 
Wildlife  Se  rvice,  Virginia  Field  Office, 
6669  Short  Lane,  Gloucester,  Virginia 
23061. 


Authority 

review  of  th 
is43CFRll 
Comprehens 
Compensati 
amended, 
(42  U.S.C. 
Resource 
found  at  43 


i(  n  '. 


The  authority  for  this  pubUc 
Plan  announced  by  this  notici 
32(c)  action  is  the 
ve  Environmental  Response, 
and  Liability  Act  of  1980  as 
ca|Timonly  known  as  Superfund 

et  seq.].  and  the  Natural 
Da  nage  Assessment  Regulations 
CFRpart  11. 


Dated:  August  14,  2003. 
James  G.  Ge  ger^ 

Acting  Regio  lal  Director,  Region  5,  Fish  and 
Wildlife  Sen  ice,  Department  of  the  Interior, 
Designated  /  utbodzed  Official. 
[FR  Doc.  03-  23391  Filed  9-12-03;  8:45  am] 
BILUNG  CODE   1310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  I  and  Management 

[ID-095-11S  »-CB;  IDI-26978;  DBGM)3- 
0005] 

Emergency  Closure  of  Public  Lands  to 
All  Public  /fccess  of  Every  Kind  Within 
ttie  Boundary  of  the  Orchard  Plant 
Material  Re  search  and  Test  Site,  Ada 


County,  ID 


AGENCY: 
Interior. 
ACTION: 


Bureau  of  Land  Management, 
No^ce  of  emergency  closure. 


SUMMARY:  1  he  subject  lands  are  being 
closed  to  pi  otect  valuable  vegetative 
projects  fro|n  destruction  and  demise  as 
a  result  of  litedicious  vandalism,  grazing 
trespass,  ani.offroad  travel  through 
project  sites .  Access  to  and  entering 
upon  publii ;  lands  administered  by  BLM 
on  the  NE'/  ,  NEV4NWV4,  NEV4SEV4 


Section  20;  T.  1  S..  R.  4  E.,  Ada  County, 
Idaho  is  hereby  prohibited.  The 
emergency  access  closure  is  intended  to 
protect  plant  research  and  test  plots 
from  further  degradation  and  demise. 
The  clostire  may  be  rescinded  at 
anytime  if  in  the  judgment  of  the 
authorized  officer  it  is  not  needed. 
Exceptions  to  this  closure  may  include 
agency  personnel  for  administrative, 
research  and  emergency  purposes. 

Definitions:  (a)  "Public  lands"  means 
any  lands  or  interests  in  lands  owned  by 
the  United  States  and  administered  by 
the  Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management,  (b) 
"Authorized  Officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  order,  (c)  "Emergency 
purposes"  means  any  fire  or  law 
enforcement  persons  entry  for 
emergency  piuposes.  (d) 
"Administrative  and  research  purposes" 
refers  to  any  employee,  agent  or 
designated  representative  of  the  federal 
government,  or  one  of  its  contractors,  in 
the  course  of  their  employment  or- 
agency  entry  for  administration  and 
research  purposes. 

EFFECTIVE  DATE:  This  Emergency  Access 
Order  is  effective  immediately  through 
May  7,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daryl  Albiston,  Four  Rivers  Field 
Manager,  Lower  Snake  River  District 
Office,  3948  Development  Avenue, 
Boise,  Idaho,  83705,  (208)  384-3430. 

SUPPLEMENTARY  INFORMATION:  This 
emergency  closure  is  being  established 
and  administered  by  the  Bureau  of  Land 
Management.  Authority  for  this  action  is 
found  in  CFR  Title  43,  subpart  8360.0- 
3  and  complies  with  CFR  Title  43, 
subpart  8364.1,  Closure  and  Restriction 
Orders,  Violation  of  this  closure  order  is 
in  accordance  with  CFR  Title  43, 
subpart  4150  and  CFR  Title  43,  subpart 
8360.0-7  punishable  by  a  fine  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months.  Such  violations 
may  also  be  subject  to  the  enhanced 
fines  provided  for  by  Title  18  U.S.C. 
3571. 

Mitchell  A.  Jaurena, 

Four  Rivers  Associate  Field  Manager. 

[FR  Doc.  03-23444  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4310-OG-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-020-03-2821-HU-O133] 

Emergency  Restriction  of  Public 
L^nds:  Tooele  County,  UT 

AGENCY:  Bureau  of  Land  Management, 
Salt  Lake  Field  Office,  Utah. 

ACTION:  Emergency  restriction  of  public 
land  in  Tooele  County,  Utah. 

SUMMARY:  The  Salt  Lake  Field  Office, 
Bureau  of  Land  Management  (BLM)  is 
giving  notice  that  we  are  temporarily 
restricting  a  portion  of  public  land  to  all 
motorized  vehicle  use,  from  August  6, 
2003  to  August  6,  2005.  The  restricted 
area  is  within  the  Fivemile  Pass 
proposed  Special  Recreation 
Management  Area  (SRMA)  in  Alma 
Young  Canyon  and  Mitchell  Canyon. 
The  affected  public  lands  include: 

T.  6.S..  R.  3  W.,  SLM, 

Section  17.  SWV2.  , 

Section  19,  EV2, 

Section  20,  WV2, 

Section  29.  all  public  lands  in  the 
WV2NWV4  north  of  the  Sunshine  Canyon 
Road, 

Section  30,  all  public  lands  in  section 
north  and  west  of  the  Sunshine  Canyon 
Road;  "  . 

T.  6S.,R.  4W., 

Section  25,  all  public  lands  east  of  that 
certain  bench  road  running  from  northwest  to 
southeast  in  the  EV2NEV4. 

The  restricted  area  contains  1,280 
acres,  more  or  less. 

Motorized  vehicle  use  on  the  above 
described  area  will  not  be  allowed 
during  this  temporary  restriction  in 
order  to  protect  the  watershed,  allow  for 
successful  rehabilitation  activities, 
reestablish  native  vegetation  and 
prevent  the  spread  of  noxious  and 
invasive  weed  species.  BLM  will  post 
vehicle  restriction  signs  at  main  entry 
points  to  this  area  and  will  fence  the 
mouths  of  both  canyons.  You  may 
obtain  maps  of  the  restriction  area  and 
information  from  the  Salt  Lake  Field 
Office. 

DATES:  This  restriction  will  be  in  effect 
from  August  6,  2003  until  to  August  6, 
2005.  At  the  end  of  this  period  of  time, 
BLM  will  evaluate  the  success  of  the 
rehabilitation  efforts  and  determine  if 
the  restriction  should  be  extended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britta  Laub,  Outdoor  Recreation 
Planner,  or  Michael  Nelson,  Realty 
Specialist,  2370  S.  2300  W.  Sah  Lake 
City,  Utah  84119,  (801)  977-4300. 

Discussion  of  the  Rules:  This 
restriction  to  public  access  and  use  will 
serve  to  protect  watershed  and 


rehabilitation  efforts  as  a  result  of  the 
Sunshine  Canyon  Fire  incident  #Q133, 
a  lightning  caused  wildfire  that  began 
on  July  18,  2003  and  was  controlled  on 
July  21 ,  2003.  The  area  where  tlie 
wildfire  occurred  is  within  a  heavily 
used  OHV  (Off  Highway  Vehicle)  area 
known  as  the  Fivemile  Pass  proposed 
Special  Recreation  Management  Area.  In 
order  to  protect  recently  burned  steep 
slopes  and  planned  rehabilitation 
projects  imtil  the  natural  vegetation  is 
able  to  reestablish,  the  area  must  be 
temporarily  restricted  to  motorized 
vehicle  use. 

A  map  depicting  the  restricted  area  is 
available  for  public  inspection  at  the 
Bureau  of  Land  Management,  Salt  Lake 
Field  Office. 

Therefore,  we  find  good  cause  to 
make  this  restriction  effective 
immediately,  notwithstanding  the 
notice  and  comunent  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553. 

Under  the  authority  of  43  CFR 
9268.3(d)(l)(I),  43  CFR  8364.1(a),  and  43 
CFR  4190.1,  BLM  will  enforce  the 
following  rule  on  public  lands  within 
the  closed  area: 

You  must  not  enter  the  restricted  area. 
Exemptions:  Persons  who  are  exempt 
from  these  rules  include: 

(1)  Any  Federal,  State,  or  local  officer 
or  employee  in  the  scope  of  their  duties; 

(2)  Members  of  any  organized  rescue 
or  fire-fighting  force  in  performance  of 
an  official  duty;  and 

(3)  Any  person  authorized  in  writing 
by  the  Bureau  of  Land  Management. 

Penalties:  The  authorities  for  this 
restriction  are  section  303(a)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1733(a))  and  43 
OFR  8360.0-7.  Any  person  who  violates 
this  restriction  may  be  tried  before  a     . 
United  States  Magistrate  and  fined  no 
more  thcui  $1,000  or  imprisoned  for  no 
more  than  12  months,  or  both.  Such 
violations  may  also  be  subject  to  the 
enhanced  fines  provided  for  by  18 
U.S.C.  3571. 

Dated:  August  6,  2003. 
Glenn  A.  Carpenter, 

Field  Office  Manager.  Salt  l/ike  Field  Office. 
[PR  Doc.  03-23448  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-921-03-132(HEL;  COG  671 12]  * 

Notice  of  Invitation  for  Coal 
Exploration  License  Application, 
Oxbow  Mining,  LLC,  COC  67112; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Invitation  for  Coal 
Exploration  License  Application, 
Oxbow  Mining,  LLC; 

summary:  Pursuant  to  the  Mineral 
Leasing  Act  of  February  25,  1920.  as 
amended,  and  to  Title  43,  Code  of 
Federal  Regulations,  subpart  3410, 
members  of  the  public  are  hereby 
invited  to  participate  with  Oxbow   . 
Mining,  LLC,  in  a  program  for  the 
exploration  of  unleased  coal  deposits 
owned  by  the  United  States  of  America 
containing  approximately  1,039.52  acres 
in  Gunnison  County,  Colorado. 

DATES:  Written  ^4otice  of  Intent  to 
Participate  should  be  addressed  to  the 
attention  of  the  following  persons  and 
must  be  received  by  them  October  15, 
2003. 

ADDRESSES:  Karen  Purvis.  CO-921, 
Solid  Minerals  Staff,  Division  of  Energy, 
Lands  and  Minerals,  Colorado  State 
Office,  Bureau  of  Land  Management, 
2850  Yoimgfield  Street,  Lakewood. 
Colorado  80215;  and,  Kenneth  Ball, 
Oxbow  Mining,  LLC,  PQ  Box  535,  3737 
Highway  133,  Somerset,  Colorado 
81434. 

SUPPLEMENTARY  INFORMATION:  The 

application  for  coal  exploration  license 
is  available  for  public  inspection  during 
normal  business  hours  under  serial 
number  COC  671 12  at  the  Bureau  of 
Land  Management,  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
Uncompahgre  Field  Office,  2505  South 
Townsend  Avenue,  Montrose,  Colorado 
81401.  Any  party  electing  to  participate 
in  this  program  must  share  all  costs  on 
a  pro  rata  basis  with  Oxbow  Mining, 
LLC,  and  with  any  other  party  or  parties 
who  elect  to  participate. 

Dated:  August  18,  2003. 
Karen  Purvis, 

Solid  Minerals  Staff,  Division  of  Energy, 
Lands  and  Minerals.' 

[PR  Doc.  03-23450  Filed  9-12-03;  8:45  am] 
BILUNG  C00€  431(KIB-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-91 0-03-0777-30] 

Call  for  Nominations  for  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Resource  Advisory 
Council  call  for  nominations. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  a 
vacant  position  on  the  Bureau  of  Land 
Management  (BLM)  Nevada 
Northeastern  Great  Basin  Resource 
Advisory  Council  (RAC).  The  RAC 
provides  advice  and  recommendations 
to  BLM  on  land  use  planning  and 
management  of  the  public  land  within 
northeastern  Nevada.  Public 
nominations  will  be  considered  until 
October  30,  2003. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  directs  the  Secretary  of  the 
Interior  to  involve  the  public  in 
planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FLPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA,  RAC 
membership  must  be  balanced  and 
representative  of  the  various  interests 
concerned  with  the  management  of  the 
public  lands.  The  vacant  position  for  the 
Northeastern  Great  Basin  RAC  is 
Category  Two  representing  recreation 
interest  groups. 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  be  residents 
of  Nevada.  Nominees  will  be  evaluated 
based  on  their  education,  training, 
experience,  and  their  knowledge  of 
northeastern  Nevada.  Nominees  should 
have  demonstrated  a  commitment  to 
collaborative  resource  decision-making. 
Letters  of  reference  must  accompany  all 
nominations  from  represented  interests 
or  organizations,  a  completed 
backgroimd  information  nomination 
form,  as  well  as  any  other  information 
that  speaks  to  the  nominee's 
qualitications. 

Simultaneous  with  this  notice.  BLM's 
Elko  Field  Office  will  issue  a  press 
release  provi'ding  additional  information 
for  submitting  nominations. 
Nominations  should  be  sent  to  Helen 
Hankins,  BLM  Elko  Field  Office,  3900 
East  Idaho  Street,  Elko,  NV  89801;  (775) 
753-0200. 


DATES:  The 


BLM  Elko  Field  Office 


should  rec(  live  all  nominations  by 
October  30  2003. 

FOR  FURTHW  INFORMATION  CONTACT: 
Mike  Browp.  Public  Affairs  Officer,  Elko 
Field  Officf  3900  E.  Idaho  Street,  Elko, 
NV  89801.  TTelephone:  (775)  753-0386. 
E-mail:  mfaroivn@nv.Win.gov. 

Dated:  Au  ;ust  25.  2003. 
Helen  M.  Ha  rikins, 
Field  Manag  ?r. 

(PR  Dflc.  03-  23451  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  1310-HC-P 


DEPARTM  [NT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-027-12io-PG;  G  3-4)266] 

Steens  Mountain  Advisory  Council; 
Notice  of  Qail  for  Nominations 


AGENCY 
(BLM).  B 
ACTION:  Cal 
Steens 
(SMAC). 


Bu  reau  of  Land  Management 
urps  District,  Interior. 

for  nominations  for  the 
Mountain  Advisory  Council 


SUMMARY:  E  LM  is  publishing  this  notice 
under  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act.  Pursuant  to 
the  Steens  I  fountain  Cooperative 
Managemei  t  and  Protection  Act  of  2000 
(Pub.  L.  loe  -399),  BLM  gives  notice  that 
the  Secretai  y  of  the  Interior  is  calling  for 
nomination  s  for  one  vacating  position  to 
the  SMAC.  This  notice  requests  the 
public  to  su  bmit  nominations  for 
merabershi] »  on  the  SMAC. 

Any  indi'  idual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  SMAC.  Individuals  may 
nominate  tl  emselves  for  SMAC 
membershij  i.  Nomination  forms  may  be 
obtained  fr(  m  the  Burns  District  Office, 
Bureau  of  L  ind  Management  (see 
address  bel(  iw).  To  make  a  nomination, 
submit  a  co  npleted  nomination  form, 
letters  of  re:  erence  from  the  represented 
interests  or  arganizations,  as  well  as  any 
other  inforn  latiqn  that  speaks  to  the 
nominee's  c  ualifications,  to  the  Bums 
District  Offi  ::e.  Nominations  may  be 
made  for  th ;  following  categorj'  of 
interest: 

•  A  perse  n  who  participates  in  what 
is  commonl  y  called  dispersed 
recreation, !  uch  as  hiking,  camping, 
nature  viewing,  nature  photography, 
bird  watchi  ig.  horseback  riding  or  trail 
walking  (ap  jointed  from  nominees 
submitted  h  ^'  the  Oregon  State  Director 
of  the  BLM) 

The  ELM  will  forward  recommended 
nomination  i  to  the  Secretary  of  the 
Interior,  wha  has  responsibility  for. 
making  the  ippointment. 


DATES:  Nominations  should  be 
submitted  to  the  address  listed  below  no 
later  than  30  days  after  publication  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  Karges,  Management  Support 
Specialist,  Bums  District  Office,  28910 
Hwy  20  West,  Hines,  Oregon  97738, 
(541) 573-4433, or 

Rhonda_Karges@or.blm.gov  or  fi-om  the 
following  Web  site  http:// 
www.or.bIm.gov/steens  (Pub.  L.  106-399 
in  its  entirety  can  be  found  on  the 
Steens  Web  site  as  previously  cited). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  SMAC  is  to  advise  BLM 
on  the  management  of  the  CMPA  as 
described  in  Title  1  of  Public  Law  106— 
399.  The  member  will  be  a  person  who, 
as  a  result  of  training  and  experience, 
has  knowledge  or  special  expertise 
which  qualifies  them  to  provide  advice 
from  the  category  of  interest  listed 
above. 

Members  of  the  SMAC  are  appointed 
for  terms  of  three  years.  The  member  of 
the  Dispersed  Recreation  position  has 
resigned;  therefore,  the  newly-appointed 
member  will  complete  the  existing 
three-year  term.  This  term  will  begin 
upon  appointment  and  will  expire 
August  2005. 

Member  serves  without  monetary 
compensation,  but  will  be  reimbursed 
for  travel  and  per  diem  expenses  at 
current  rates  for  Government 
employees.  The  SMAC  shall  meet  only 
at  the  call  of  the  Designated  Federal 
Official,  but  not  less  than  once  per  year. 

Dated:  August  12,  2003. 

Karia  Bird, 

Designated  Federal  Official,  Bureau  of  Land 
Management. 

[FR  Doc.  03-23443  Filed  9-12-03;  8:45  am) 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID  075  1330  EO] 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Smolcy  Canyon  Mine,  Panels  F  and 
G  Extension,  BLM  Pocatello  Field 
Office  and  Caribou-Targliee  National 
Forest,  Caritwu  County,  ID 

AGENCY:  Bureau  of  Land  Management, 
USDI  and  Forest  Service,  USDA 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Smoky  Canyon  Mine  and 


Federal  Register / Vol.  68,  No.  178 /Monday,  September  15,  .'.003 / Notices 


53999 


Reclamation  Plan,  Panels  F  and  G 
Extension. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  the  Interior,  Bureau 
of  Land  Management  (BLM),  Pocatello 
Field  Office  and  the  Department  of 
Agriculture,  Forest  Service  (FS), 
Caribou-Targhee  National  Forest,  will 
jointly  prepare  an  EIS  to  determine  and 
analyze  the  effects  of  a  proposed 
phosphate  mine  and  reclamation  plan 
on  people  and  the  environment.  BLM 
will  serve  as  the  lead  agency.  Plans  have 
been  developed  and  submitted  for 
agency  review  for  an  extension  of  open 
pit  mining  operations  at  the  J.R.  Simplot 
Company  (Simplot)  Smoky  Canyon 
Phosphate  Mine  in  Caribou  County, 
Idaho,  located  approximately  20  miles 
west  of  Afton,  Wyoming.  Simplot  has  • 
operated  existing  Smoky  Canyon  Mine 
since  1983  and  within  a  few  years  will 
complete  mining  of  currently  permitted 
reserves. 

Agency  Decisions:  The  BLM  Idaho 
State  Director  or  delegated  official  will 
make  a  decision  regarding  approval  of 
the  proposed  mine  and  reclamation  plan 
and  appropriate  land  use  authorizations 
(including  a  proposed  520  acre 
modification  to  1-27512)  on  leased 
lands.  Decisions  will  be  based  on  the 
EIS  and  any  recommendations  the  FS 
may  have  regarding  surface  management 
of  leased  National  Forest  System  lands. 
The  Caribou-Targhee  National  Forest 
Supervisor  makes  recommendations  to 
the  BLM  concerning  siuface 
management  and  mitigation  on  leased 
lands  within  the  Caribou-Targhee 
National  Forest  and  makes  decisions  on 
mine-related  activities  which  occur  off- 
lease.  The  Army  Corps  of  Engineers  may 
also  make  decisions  related  to  permits 
under  Section  404  of  the  Clean  Water 
Act. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  A  draft  EIS  is  expected  to  be 
completed  by  March  of  2005.  A  final  EIS 
is  expected  in  September  of  2005. 
Scoping  Procedure:  The  scoping 
procediu'e  to  be  used  for  this  EIS  will 
involve:  Notification  in  the  Federal 
Register;  a  mailing  to  interested  and 
potentially  affected  individuals,  groups. 
Federal,  State  and  local  govenunent 
entities  eliciting  comments,  issues  and 
concerns;  local  news  releases  or 
newspaper  legal  notices;  and  public 
scoping  meetings. 

ADDRESSES:  Send  written  comments  to: 
Panels  F  and  G  Extension  EIS,  Bureau 
of  Land  Management,  Pocatello  Field 
Office,  1111  N.  8th  Ave.,  Pocatello, 


Idaho  83201.  Email: 
ID_F_and_G_Panel_EIS@blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Blair,  Bureau  of  Land 
Management,  Pocatello  Field  Office, 
1111  N.  8th  Ave.,  Pocatello,  Idaho 
83201,  phone  (208)  478-6384;  or  Scott 
Gerwe,  Caribou-Targhee  National 
Forest,  Soda  Springs  Ranger  District, 
410  E.  Hooper  Ave.,  Soda  Springs,  Idaho 
83276,  phone  (208)  547^356. 
Information  is  also  available  at: -http://, 
www.id.  blm  .gov/ offices /pocatello/ 
simjg. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  new  extension  of  mining 
operations  in  Panels  F  and  G  lie  within 
the  Caribou-Targhee  National  Forest  on 
lands  administered  by  the  FS  and 
Federal  mineral  leases  administered  by 
the  BLM.  Mining  as  proposed  would 
take  place  on  Panel  F,  including  a  lease 
modification  (enlargement)  of  I-27,'i12, 
and  Panel.  These  existing  Federal 
mineral  leases  are  adjacent  to  the 
southwest  portion  of  the  existing  miiie 
and  were  previously  issued  to  Simplot 
by  competitive  bid  in  January  of  2001 
and  October  of  1950  respectively. 
Environmental  impacts  of  the  p  ^posed 
mining  operations  and  reasonable 
alternatives  will  be  analyzed  in  the  EIS. 
Appropriate  mitigation  measures  will 
also  be  formulated. 

The  proposed  mining  activities 
consist  of  two  open  pits — Panel  F  on 
Federal  phosphate  lease  1-27.512 
(sometimes  referred  to  as  the  Manning 
Creek  lease)  and  Panel  G  on  Federal 
phosphate  lease  1-01441  (sometimes 
referred  to  as  the  Deer  Creek  lease), 
topsoil  stockpiles,  mine  equipment 
parking  and  service  areas,  access  and 
haul  roads,  a  power  line  extension  from 
the  existing  Smoky  Canyon  loop, 
permanent  external  overburden  storage 
areas,  and  runoff/sediment  control 
facilities.  A  new  haul/access  road  to 
transport  ore  to  the  existing  Smoky 
Canyon  mill  is  proposed  to  be 
constructed  from  the  south  end  of  the 
existing  Panel  E  approximately  0.7 
miles  to  the  proposed  Panel  F.  As 
operations  move  south  to  Panel  G, 
another  haul  road  is  proposed  to 
transport  ore  7.7  miles  from  Panel  G 
north  to  Panel  F.  Much  of  these 
activities  are  proposed  to  occur  within 
the  FS  Sage  Creek  inventoried  roadless 
area. 

As  proposed,  the  existing  Smoky 
Canyon  Mine,  maintenance, 
administrative,  and  milling  facilities 
would  continue  to  be  used.  However, 
because  G  panel  lies  several  miles  south 
of  the  ciurently  existing  maintenance 
and  fuel  facilities,  Simplot's  plans 
propose  mine  support  facilities  at  the 


new  panels  including:  equipment  ready 
lines,  electrical  substations,  warehouse 
and  storage  areas,  lunch  rooms,  repair 
shops,  restrooms,  fuel  and  lubricant 
storage  and  dispensing  facilities  and 
blasting  supplies. 

Ore  from  the  new  panels  would  be 
hauled  in  trucks  over  new  and  existing 
haul/access  roads  to  the  existing  Smoky 
Canyon  mill  facilities  to  be 
concontrated.  Ore  concentrate  from  the 
mill  would  be  transported  to  the 
Simplot  fertilizer  plant  in  Pocatello, 
Idaho  via  the  existing  slurr}'  pipeline 
system.  Mill  tailings  would  continue  to 
be  deposited  in  the  currently  approved 
and  permitted  tailings  disposal  facilities 
located  on  Simplot  property  east  of  the 
mill. 

Initially,  overburden  generated  from 
Panel  F  would  be  trucked  to  the  existing 
Panel  E  open  pit  and  used  as  backfill. 
Excess  waste  rock  is  proposed  to  be 
permanently  placed  in  a  35-acre  pit 
overfill  fill  on-lease.  Remaining 
overburden  from  Panel  F  would  then  be 
placed  as  backfill  in  Panel  F  as  soon  as 
practical.  Overburden  generated  from 
mini'.g  Panel  G  would  be  permanently 
placed  in  132  acres  of  external 
overburden  fills  on-lease  at  Panel  G  as 
well  as  backfill  in  the  Panel  G  open  pit. 

Disturbed  lands  directly  resulting 
from  the  proposed  activities  total  about 
1,325  acres.  New  pits  would  disturb 
approximately  842  acres  of  which 
approximately  796  acres  would  be 
backfilled  and  reclaimed.  Forty-six  acres 
of  highwall  and  pit  bottoms  would 
remain  after  reclamation  is  complete. 
The  remaining  23  acres  of  the  Panel  E 
(currently  approved  and  active)  open  pit 
would  also  be  backfilled  with 
overburden  from  Panel  F.  This  pit  is 
currently  permitted  to  be  left  open.  The 
rest  of  the  disturbed  acreage  would 
consist  of  approximately  307  acres  of 
roads,  167  acres  of  overburden  disposal 
areas,  and  9  acres  of  runoff  management 
facilities,  water  monitoring  facilities, 
and  topsoil  piles.  Each  would  be 
reclaimed.  The  FS  Sage  Creek 
inventoried  roadless  area  overlaps  large 
portions  of  the  proposed  mine  and  haul 
road  disturbance  areas. 

Potential  impacts  to  surface  resources 
and  water  quality  include  erosion, 
sediment,  and  dissolved  contaminants 
such  as  selenium.  Simplot  has  proposed 
to  implement  practices  designed  to 
reduce,  eliminate,  or  mitigate  these 
impacts.  Suitable  topsoil  woiild  be 
salvaged  from  disturbed  areas  for  use  in 
reclamation.  Reclamation  of  mining 
disturbances  include:  removal  of 
facilities  and  equipment,  backfilling       "' 
pits,  regrading  slopes,  restoring 
drainages,  spreading  topsoil,  stabilizing 
surfaces,  revegetation,  testing  and 
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treatment  for  remaining  hydrocarbon 
contaminants  and  environmental 
monitoring. 

Simplot  nas  applied  for  two  lease 
modifications  to  expand  Federal 
Phosphate  Lease  1-27512  for  the  Panel 
F  operations.  They  are  a  smaller  120- 
acre  lease  modification  on  the  northern 
edge  of  the  lease  and  a  larger  400-acre 
modification  on  the  southern  edge  of  the 
lease.  The  proposed  northern  lease 
modifications  would^  included  in  all 
action  alternatives.  The  issuance  and 
mining  of  a  southern  lease  modification 
would  be  evaluated  as  a  separate 
alternative.  Environmental  impacts  of 
mining  operations  within  the  lease 
modifications  will  be  analyzed  in  this 
EIS. 

Issues  initially  identified  for  the 
proposed  mining  of  F  and  G  panels 
include  potential  effects  on:  ground 
water  and  surface  water  quantity  and 
quality,  wildlife  and  their  habitats; 
livestock  grazing,  wetlands  and  riparian 
habitat,  socio-economics,  FS 
inventoried  roadless  areas,  visual 
resources,  and  cumulative  effects. 

At  this  early  stage,  the  BLM  and  FS 
believe  that  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  to  be  meaningful 
and  alerts  an  agency  to  reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  are  not 
raised  imtil  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  CityofAngoon  v.  Hodel.  803  F. 
2d  i016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Due  to  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  60-day  comment  period  for  the 
draft  EIS.  This  is  necessary  so  that 
substantive  comments  and  objections 
are  made  available  to  the  BLM  and  FS 
at  a  time  when  they  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

Possible  Ahematives 

The  EIS  will  analyze  the  Proposed 
Action  with  and  without  issuing  a  lease 
modification  on  the  southern  margin  of 
Panel  F  operations,  alternative  access/ 
haul  road  alignment  to  access  the  Panel 
G  operations  and  the  No  Action 
Alternative.  Other  alternatives  may 
include:  additional  access  and  haul  road 
designs,  use  of  conveyors  to  transport 


ore  to  the  oxisting  mill,  revising  the 
layout  or  si  squencing  of  the  proposed 
mining  fac  lities,  different  methods  for 
reducing  impacts  from  overburden 
handling,  ^d;  other  alternatives  that 
could  prov  de  mitigation  for  impacts. 

Tentative  I  IS  Project  Schedule 


tent)  tive  project  schedule  is  as 


The 

follows 

•  Begin 
September 

•  Hold 
September 


'uWic  Comment  Period: 
2003. 

F  ublic  Scoping  Meetings: 
2003. 


2005. 


days 


EIS:  60 

Availabilit 

Register. 

•  Final 
2005. 


•  Estimc  ted  date  for  Draft  EIS:  March 


PublicJPomment  Period  on  Draft 
from  when  the  Notice  of 
is  published  in  the  Federal 


USi 


Publication:  September 
Decisidn:  October  2005. 


Public  Sco]  ling  Meetings 

At  least  two  public  scoping  meetings 
will  be  held.  Each  will  be  the  open 
house  typeJ  The  open  houses  will 
include  displays  explaining  the  project 
and  provid^  a  forum  for  commenting  on 
the  project.lMeetings  are  currently 
planned  foe  Pocatello,  Idaho  and  Afton, 
Wyoming.  The  dates,  times,  and 
locations  ol  the  public  scoping  meetings 
will  be  announced  in  mailings  and 
public  notices  issued  by  the  BLM  or 
may  be  obtained  from  James  Blair, 
Bureau  of  liand  Management,  Pocatello 
Field  Offic^,  1111  N.  8th  Ave., 
Pocatello,  I0aho  83201,  or  http:// 
www.  id.  blin  .gov/offices/pocatello/ 
simjg,  pho  ne  (208)  478-6384. 

Public  Inpv  t  Requested 

The  BLM  and  FS  are  seeking 
informatior  and  written  comments  from 
Federal,  Sta  te  and  local  agencies  as  well 
as  individu  ds  and  organizations 
interested  ii  i,  or  affected  by,  the 
Proposed  Af  tion  or  Alternatives.  To 
assist  the  BLM  and  FS  in  identifying 
issues  and  (joncems  related  to  the 
Proposed  Apion  or  Alternatives, 
comments  for  scoping,  and  later  for  the 
Draft  EIS.  skould  be  as  specific  as 
possible. 

Dated:  Au(  list  14,  2003. 
Phil  Damon, 

Manager,  P<x  ateUo  Field  Office,  Bureau  of 
Land  Managi  ment. 
Jerry  B.  Reesfe, 

Forest  Superiisor,  Caribou -Targhee  National 
Forest.  J 

IFR  Doc.  03-^3441  Filed  9-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-570a-eR;  N-76800,  N-76897] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  North  Valleys  Water  Projects 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management,  Carson 
City  Field  Office,  Nevada. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  {EIS) 
for  the  North  Valleys  Water  Projects 
(Projects)  located  in  Washoe  Coimty, 
Nevada. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM),  Carson  City  Field 
Office  intends  to  prepare  an  EIS  to 
address  the  impacts  (direct,  indirect, 
and  cumulative)  resulting  from 
construction  and  operation  of  two 
separate  water  supply  and  transmission 
projects  located  in  Washoe  Coimty, 
Nevada.  Rights-of-way  applications 
were  submitted  to  the  BLM  from 
Intermountain  Water  Supply,  LTD  and 
Fish  Springs  Ranch,  LLC  for  production 
wells,  pump  stations,  transmission 
pipelines,  terminal  water  storage  tanks 
and  access  road  rights-of-way. 
DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  can  be 
submitted  in  writing  to  the  address 
listed  below  and  will  be  accepted 
throughout  the  preparation  of  the  Draft 
EIS.  All  public  meetings  will  be 
announced  through  the  local  news 
media,  scoping  documents,  and  the 
BLM  Web  site  at  http:// 
www.nv.blm.gov/carson  at  least  15  days 
prior  to  the  event.  Public  meetings  will 
be  held  throughout  the  EIS  scoping  and 
preparation  period. 

Jn  order  to  ensiue  the  widest  range  of 
public  participation  and  input, 
presentations  will  be  held,  at  a 
minimum,  in  Reno  and  Stead,  Nevada. 
Early  participation  is  encouraged  and 
will  assist  in  preparation  of  the  EIS.  In 
addition  to  the  ongoing  public  scoping 
process,  formal  opportunities  for  public 
participation  will  be  provided  through 
comment  on  the  draft  and  final 
documents. 

ADDRESSES:  Written  comments  should 
be  sent  to  BLM  Carson  City  Field  Office, 
5665  Morgan  Mill  Road,  Carson  City, 
NV  89701;  Fax  (775)  885-6147;  email 
address  tknutson@nv.bIm.gov. 
Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours 
(7:30  am-5  pm),  Monday  through 
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Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  However,  we 
will  not  consider  anonymous 
comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of    ' 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entfrety. 

FOR  FURTHER  INFORMATION:  Written 
comments  should  be  sent  to  BLM 
Carson  City  Field  Office,  5665  Morgan 
Mill  Road,  Carson  City,  NV  89701;  Fax 
(775)  885-6147;  email  address 
tknutson@nv.blm.gov.  For  additional 
information,  write  to  the  above  address 
or  call  Terri  Knutson  (BLM 
Environmental  Planner)  at  (775)  885- 
6156  or  Ken  Nelson  (BLM  Realty 
Specialist)  at  (775)  885-6114. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
Carson  City  Field  Office  received 
separate  water  supply  and  transmission 
rights-of-way  applications  from  the  Fi§h 
Springs  Ranch,  LLC  and  Intermountain 
Water  Supply,  LTD,  two  independent 
water  companies,  proposing  projects  in 
Washoe  Coimty,  Nevada.  The  BLM' 
determined  that  due  to  the  same  timing, 
geography,  and  similarity  of  the  types  of 
actions,  the  two  proposals  would  be 
analyzed  in  one  EIS,  together  known  as 
the  North  Valleys  Water  Projects.  Each 
company  is  proposing  to  construct  and 
operate  water  supply  and  transmission 
projects  to  meet  present  and  future 
water  demands  of  the  Stead/Silver  Lake/ 
Lemmon  Valley  areas  (North  Valleys)  in 
Washoe  County.  The  proposed  Projects 
consist  of  groundwater  production 
wells,  pump'station(s),  transmission 
pipeline(s)  and  terminal  water  storage 
tank(s)  to  convey  water.  The  Fish 
Springs  Ranch  LLC  proposed  pipeline 
(carrying  approximately  8000  acre-feet 
per  year)  would  begin  at  the  Fish 
Springs  Ranch,  and  proceed  south 
approximately  33  miles  to  the  North 
Valleys.  The  Intermountain  Water 
Supply,  LTD  proposed  pipeline 
(carrying  approximately  3500  acre- feet 
per  year)  would  begin  in  Dry  Valley, 
proceed  east  a  short  distance  before 
tying  into  the  same  general  route  south 
to  the  North  Valleys,  a  total  of 
approximately  24  miles. 

The  EIS  will  assess  the  impacts  of  the 
two  proposed  rights-of-way  actions  and 


the  No  Action  alternatives  and- may 
consider  alternative  locations  or 
alignments  of  the  water  project 
facilities,  as  appropriate.  The  EIS  will 
address  issues  brought  forth  through 
scoping  and  will  be  evaluated  by  an 
interdisciplinary  team  of  specialists. 
Key  issues  likely  to  be  considered  in 
analyzing  each  alternative  include 
groundwater  hydrology:  groundwater 
quality;  threatened  and  endangered 
species;  cultural  resources;  laud  use; 
and  socioeconomic  effects  of  the  project. 
Federal,  state,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decisions  to  be  made  on  the  proposed 
project  are  invited  to  participate  in  the 
scoping  process  and,  if  eligible,  may 
request,  or  be  requested  by  the  BLM,  to 
peirticipate  as  a  cooperating  agency. 

Dated:  July  22,  2003. 
John  O.  Singlaub, 

Manager,  Carson  City  Field  Office. 

iFR  Doc.  03-23447  Filed  9-12-03;  8:45  am) 

BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-930-1310-AG] 

Notice  of  Extension  of  the  Scbping 
Period  for  Amending  the  Northeast 
National  Petroleum  Reserve-Alaska 
Integrated  Activity  Plan  and 
Environmental  Impact  Statement, 
Request  for  Information,  and  Call  for 
Nominations  and  Comments 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  extension  of  scoping 

period. 

SUMMARY:  The  Bureau  uf  Land 
Management  (BLM)  announces  an 
extension  of  the  scoping  period  for  the 
Amendment  of  the  Northeast  (NE) 
National  Petrolexmi  Reserve-Alaska 
(NPR-A)  Integrated  Activity  Plan  (L\P) 
and  Environmental  Impact  Statement 
(EIS). 

DATES:  Written  comments  on  issues 
relating  to  the  future  land  use,  planning, 
and  management  of  the  northeast 
portion  of  NPR-A  must  be  submitted  or 
postmarked  no  later  than  October  31, 
2003. 

ADDRESSES:  Comments  on  the  document 
should  be  addressed  to:  NE  NPR-A 
Amendment  Plarming  Team.  Bureau  of 
Land  Management,  Alaska  State  Office 
(930),  222  West  7th  Avenue,  Anchorage. 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Curt  Wilson.  (907)  271--J546; 


cIivi7son@ait.Wm.gov  or  by  mail  at  222 
W.  7th  Avenue,  #13.  Anchorage.  AK 
99513-7599  or  Craig  McCaa  (907)  271- 
2231;  craig_mccaa@ak:blin.gov. 
SUPPLEMENTARY  INFORMATION:  Thp  BLM 
published  a  Notice  of  Intent  for  'ho 
Amendment  to  the  NE  NPR-AIAP  on 
June  26,  2003  that  contained  a  closing 
date  of  Septiember  30  for  scoping 
comments.  Since  that  time  the  BLM  has 
received  requests  from  the  North  Slopo 
communities  nearest  to  the  planning 
area  that  the  comment  period  be 
extended.  This  extension  responds  to 
those  requests.  Scoping  meetings  will  be 
held  in  Nuiqsut,  Atqasuk.  Anaktuvuk 
Pass,  Barrow,  Anchorage  and  Fairbanks. 
Times  and  locations  of  the  meetings  will 
be  advertised  locally. 

Dated:  August  12,  2003. 
Peter  Ditton, 

Acting  State  Director. 

[PR  Doc.  03-23446  Filed  0-i::-03;  8  45  am] 

BILLING  CODE  4310-AG-4> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-050-1610-DO] 

Notice  of  Intent  To  Prepare  a  Resource 
Management  Plan  and  Associated 
Environmental  Impact  Statement  for 
the  Sloan  Canyon  National 
Conservation  Area 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Intent  (NOI)  to  prepare 

a  Resource  Management  Plan  (RMP)  and 

associated  Environmental  Impact 

Statement  (EIS)  for  the  Sloan  Canyon 

National  Conser\ation  Area. 


SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
intends  to  prepare  an  RMP  with  an 
associated  EIS  for  the  Sloan  Canyon 
National  Conservation  Area  as  directed 
in  the  Clark  County  Conservation,of 
Public  Land  and  Natural  Resources  Act 
of  2002  (Pub.  L.  107-282).  The  pifflining 
area  encompasses  approximately  48,438 
acres  of  public  land  within  Clark 
County,  Nevada.  The  Plan  will  fulfill 
the  needs  and  obligations  set  forth  by 
the  National  Environmental  Policv  .\cA 
(NEPA),  the  Federal  Land  Policy  and 
Management  Act  (FLPMA).  Public  Law 
107-282.  and  BLM  policies.  The  public 
scoping  process  will  identify  planning 
issues  and  develop  planning  criteria, 
including  evaluation  of  the  existing 
Resource  Management  Plan  (RMP).  The 
BLM  will  work  collaboratively  with 
interested  parties  to  develop  and 
analyze  management  alternatives,  taking 
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into  account  local,  regional,  and 
national  needs  and  concerns. 
DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  and 
concerns  on  issues  can  be  submitted  in 
writing  to  the  address  listed  below  and 
will  be  most  useful  if  BLM  receives 
them  within  30-days.  All  public 
meetings  will  be  announced  through  the 
local  news  media,  newsletters,  and  the 
BLM  web  site  at  http://www.nv,bIm.gov/ 
vegas  at  least  15  days  prior  to  the  event. 
The  minutes  and  list  of  attendees  for 
each  meeting  will  be  available  to  the 
public  and  open  for  30  days  to  any 
participant  who  wishes  to  clarify  the 
views  they  expressed. 

Pubkc  Participation:  Public  meetings 
will  be  held  throughout  the  scoping, 
plan  development,  and  EIS  process. 
Interested  state,  local,  and  tribal 
governments  are  invited  to  participate. 
Public  scoping  meetings  will  be  held  in 
i.as  Vegas.  Henderson,  and  Boulder 
City,  Nevada.'An  outreach  plan, 
including  a  public  mailing  list  will  be 
utilized  and  expanded  to  achieve  the 
maximimi  possible  early  awareness  and 
participation.  In  addition  to  the  scoping 
process  and  on-going  public 
participation  plan,  a  formal  opportunity 
to  participate  will  occur  upon 
publication  of  the  draft  RMP/EIS. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  BLM,  Charles  H.  Carroll. 
Las  Vegas  Field  Office,  4701  North 
Tonoey  Pines  Drive.  Las  Vegas,  Nevada 
89130,  telephone  (702)  515-5291. 
Documents  pertinent  to  this  RMP  may 
be  examined  at  the  Las  Vegas  Field 
Office  at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Charles  H. 
Carroll,  Las  Vegas  Field  Office 
Environmental  Protection  Specialist  and 
Team  Lead  for  the  BLM  at  Bureau  of 
Land  Management,  Las  Vegas  Field 
Office,  4701  North  Torrey  Pines  Drive, 
Las  Vegas,  Nevada  89130,  telephone 
(702)515-5291. 

SUPPLEMENTARY  INFORMATION:  The 
geographic  area  covered  by  the  plan 
includes  only  those  lands  established  as 
the  Sloan  Canyon  National  Conservation 
Area  by  Public  Law  107-282,  which  is 
approximately  48,438  acres.  A  map  is 
available  for  review  at  the  Las  Vegas 
Field  Office,  4701  North  Torrey  Pines 
Drive,  Las  Vegas,  NV  89130. 

An  interdisciplinary  approach  will  be 
used  to  develop  the  RMP  and  EIS  in 
order  to  consider  the  variety  of  resource 
issues  and  concerns  identified. 
Disciplines  involved  in  the  planning 
process  will  include  specialists  with 
expertise  in  public  outreach,  planning/ 
NEPA,  cultural  resources,  paleontology, 
wilderness  management,  desert  ecology. 
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special  stal  us  species,  recreation,  public 
interpretat  on,  visual  resource 
management,  and  urban  interface.  Other 
areas  of  ex  )ertise  will  be  added  as 
necessary. 

Prelimin  u-y  issues  and  management 
concerns  h  ive  been  identified  by  BLM 
personnel,  other  agencies,  and  in 
meetings  w  ith  individuals  and  user 
groups.  Th  ;y  represent  the  BLM's 
knowledge  to  date  on  the  existing  issues 
and  concer  is  with  current  management. 
The  major  ssue  themes  that  will  be 
addressed  n  the  planning  effort 
include: 

1.  How  V  ill  the  cultural,  natural,  and 
wilderness  resources  be  interpreted  for 
visitors  to  I  le  planning  area  and  non- 
visitors  wh  3  may  have  an  interest  in 
learning  mpre  about  the  resources? 

2.  How  villi  the  cultural,  natural,  and 
wilderness  resources  of  the  Sloan 
Canyon  NC  A  and  the  North  McCullough 
Wilderness  Area  be  preserved  for  the 
current  anc  future  generations? 

3.  How  M  ill  the  management  of  the 
Sloan  Cany  on  NCA  be  integrated  in  a 
manner  tha  t  is  compatible  with  the 
plans  and  r  eeds  of  Native  American 
tribes,  the  ( lity  of  Henderson,  Clark 
County,  ani  I  other  Local.  State,  and 
Federal  age  ncies? 

4.  How  V  ill  the  Sloan  Canyon  NCA 
Resource  N  anagement  Plan  be 
responsive  :o  continually  changing 
conditions,  stemming  primarily  from  an 
increasing  i  irban  interface? 

5.  How  M  ill  the  Sloan  Canyon  NCA 
Resource  ^  anagement  Plan  ensure  the 
long-term  p  rotection  of  the  area's 
resources  w  hile  providing  appropriate 
scientific  n  search  opportunities? 

6.  How  will  visitors'  activities  and 
uses  be  maj  laged  in  a  manner  that 
preserves  tl  e  cultural,  natural  and 
wilderness  resources  while  providing 
reasonable  iccess  to  and  enjoyment  of 
the  Sloan  C  myon  NCA? 

7.  What  f  icilities  and  infrastructure 
will  be  nee(  ed  to  provide  visitor 
services,  in  ormation.  and 
administrat  on  of  the  Sloan  Canyon 
NCA? 

After  gatl  ering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  ii  sues  will  be  placed  in  one 
of  three  cat(  gories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  re  solved  through  policy  or 
administrati\  e  action;  or 

3.  Issues  b(  yond  the  scope  of  this  plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issi  le  placed  in  category  two  or 
three.  In  ad  lition  to  these  major  issues, 
a  number  o  management  questions  and 
concerns  w  11  be  addres.sed  in  the  plan. 
The  public  s  encouraged  to  help 
identify  thef  e  questions  and  concerns 
during  the  *:oping  phase. 


Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Las 
Vegas  Field  Office  diuing  regular 
business  hours,  7:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  yoiu"  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

Dated:  August  15,  2003. 
Angie  Lara, 
Acting  Field  Manager. 

[FR  Doc.  03-23440  Filed  9-12-03;  8:45  am] 
BILLING  CODE  4310-MC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-932-5420-EU-L024;  AA-085086,  AA- 
085087,  AA-085088,  &  AA-085089] 

Notice  Of  Applications  for  Recordable 
Disclaimer  of  Interest  for  Lands 
Underlying  Eight  Rivers  and  Nine 
Ibices  in  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  State  of  Alaska  has 
submitted  four  applications  for 
recordable  disclaimer  of  interest 
pursuant  to  section  315  of  the  Federal 
Land  Policy  and  Management  Act  and 
the  regulations  contained  in  43  CFR  part 
1864.  A  recordable  disclaimer  of 
interest,  if  issued,  will  confirm  the 
United  States  has  no  valid  interest  in 
the  subject  lands.  This  notice  is 
intended  to  notify  the  public  of  the 
pending  applications  and  the  State's 
grounds  supporting  it. 
DATES:  Comments  on  these  pending 
applications  should  be  submitted  by 
December  15,  2003. 

ADDRESSES:  Comments  should  be  sent  to 
the  Chief,  Branch  of  Lands  and  Realty, 
BLM  Alaska  State  Oi  fice,  222  West  7th 
Avenue,  No.  13,  Anchorage,  Alaska 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Haskins,  Branch  of  Lands  and 
Realty  at  907-271-3351  or  visit  the 
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recordable  disclaimer  of  interest  Web 
site  at  http://www.ak.blm.gov/ak930/ 
realty/. 

SUPPLEMENTARY  INFORMATION:  On  July 
18,  2003,  the  State  of  Alaska  filed 
applications  for  recordable  disclaimer  of 
interest  for  lands  underlying  eight  rivers 
and  nine  lakes,  aggregating  400  miles  in 
length.  The  State  asserts  the  rivers  and 
lakes  listed  below  are  navigable  and 
under  the  Equal  Footing  Doctrine  and 
Submerged  Lands  Act  of  1953, 
ownership  of  these  submerged  lands 
automatically  passed  from  the  United 
States  to  the  State  at  the  time  of 
statehood  in  1959. 

The  applications  are  for  lands 
underlying  the  Tazlina  River  and 
Tazlina  Lake,  Klutina  River  and  Klutina 
Lake  located  in  the  Copper  River  region, 
Kvichak  River  and  Lake  Iliamna  located 
in  Southwest  Alaska,  and  Wood  River 
and  the  lake  and  river  system,  including 
Aleknagik,  Nerka,  Little  Togiak, 
Beverley,  Kulik,  and  Mikchalk  Lakes, 
and  interconnecting  rivers  including 
Wood,  Agulowak,  Agulukpak,  Wind, 
and  Peace  Rivers.  The  Wood  River  and 
the  lake  and  river  system  are  located  in 
the  Wood-Tikchik  State  Park  in 
Southwest  Alaska.  The  State  did  not 
identify  any  known  adverse  claimant  or 
occupant  of  the  affected  lands. 

A  final  decision  on  the  merits  of  the 
applications  will  not  be  made  imtil 
December  15,  2003.  During  the  90-day 
period,  interested  parties  may  submit 
comments  on  the  State's  applications, 
BLM  Serial  Numbers  AA-085086 
(Tazlina  River  and  Tazlina  Lake),  AA- 
085087  (Klutina  River  and  Klutina 
Lake).  AA-085088  (Kvichak  River  and 
Lake  Iliamna),  and  AA-085089  (Wood 
River  and  Lakes  System). 

Comments,  including  names  and 
street  addresses  of  commenters,  will  be 
available  for  public  review  at  the  Alaska 
State  Office  (see  address  above),  during 
regular  business  hours  7:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
hold  your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  conunents.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
business  will  be  made  available  for 
public  inspection  in  their  entirety. 

Dated:  August  18,  2003. 
Mike  Haskins, 

Chief,  Btxinch  of  Lands  and  Realty. 
[FR  Doc.  03-23452  Filed  9-12-03;  8:45  am] 
BILLING  CODE  4310-JA-(> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ  020-03-1 430-EU;  AZA-29606] 

Termination  of  Classification  and, 
Opening  Order;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  This  notice  terminates  a 
portion  of  a  Recreation  and  Public 
Purposes  Act,  classification  on  40.00 
acres,  as  this  classification  is  no  longer 
needed. 

EFFECTIVE  DATE:  October  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Andersen,  BLM  Phoenix  Field  Office, 
21605  North  7th  Avenue,  Phoenix,  . 
Arizona  85027,  623-580-5500. 

SUPPLEMENTARY  INFORMATION:  A  decision 
was  issued  on  May  22,  1996,  which 
classified  the  following  described  public 
lands  as  suitable  for  entry  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended  (43  U.S.C. 
869  et  seq.y. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  14N.,R.  IW. 
Sec  28,  NEV4NEV4. 

The  Town  of  Prescott  Valley  (Town) 
applied  for  a  lease  on  these  public 
lands.  On  September  17,  2002  a 
decision  was  issued  rejecting  the 
application,  because  the  Town  had 
failed  to  provide  the  BLM  with  an 
adequate  Plan  of  Development.  The 
Town  concurred  with  the  decision 
because  it  did  not  have  funding  to  go 
forward  with  the  proposal.  Federal 
regulations  require  that  the 
classification  on  the  lands  be  terminated 
and  that  the  lands  be  qnce  again  opened 
to  the  public  land  laws. 

The  lands  were  segregated  from 
location  and  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights.  Both  the 
classification  and  the  segregation  are 
hereby  terminated. 

These  lands  will  be  opened  to 
operation  of  the  public  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdra  .vals,  other  segregations 
of  record  and  the  requirements  of 
applicable  law  October  15,  2003. 

Teresa  A.  Rami, 

Field  Manager,  Phoenix  Field  Office. 

[FR  Doc.  03-23439  Filed  9-12-03;  8:45  am] 

BiLUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

PD-076-1 430-ES— lDI-32770] 

Notice  Of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act     ■> 
Classification;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands 
near  the  community  of  Bliss,  Gooding 
County,  Idaho  have  been  exeunined  and 
found  suitable  for  classification  for  lease 
or  conveyance  to  Hagerman  Cemetery 
Maintenance  District,  Idaho  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell,  on  (208)  524-7559. 
SUPPLEMENTARY  INFORMATION:  The 
following  public  lands  near  the 
commimity  of  Bliss,  Gooding  Coimty, 
Idaho  have  been  examined  and  fotmd 
suitable  for  classification  for  lease  or 
conveyance  to  Hagerman  Cemetery 
Maintenance  District,  Idaho  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  The  Hagerman  Cemetery 
Maintenance  District  proposes  to  use 
the  lands  for  public  cemeteries. 

Boise  Meridian 

T.  4S.,  R.  13E., 
Sec.  32.  SENWSW 
T.  5  S.,  R.  12  E., 

Sec.  04.  N2SWNWNW.  S2NW^AVNW 
Ck)ntaining  20  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  -with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and     ^  . 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  office  of  the 
Bureau  of  Land  Management,  Upper 
Snake  River  District,  Shoshone  Field 
Office,  and  400  West  F  Street, 
Shoshone,  Idaho  83352. 


54004 


Federal  Register /  Vol.  68,  N  p.  178 /Monday.  September  15,  2003 /Notices 


Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

Until  October  30,  2003,  interested 
persons  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classiflcation  of  the  lands 
to  the  District  Manager;  Upper  Snake 
River  District,  1405  Hollipark  Drive, 
Idaho  Falls.  Idaho  83401-2100. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  cemetery. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  cemetery. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective 
November  14,  2003. 

Dated:  August  11.  2003. 
Joe  Kraayenbrink, 

Acting  District  Manager. 

IFR  Doc.  03-23438  Filed  9-12-03;  8:45  am] 

nUlNG  CODE  4310-GG-4> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 

[NV-93(>-1430-EU;  N-59971] 

Nye  County,  Nevada;  Notice  of  Realty: 
Non-CompetKive  Sale  of  Public  Lands 


AGENCY:  Bureau  of  Land  Management.        October  30 


Mount  Dial  lo  Meridian,  Nevada, 

T.  12S.R.  47E..sec.  18, 

EVzNFJ'tNEVAUW/VA. 
EV2WV  NE'ANE'ANW'A: 
Totaling  ;  .5  acres  more  or  less. 

The  sale  proponent  is  Fred  McMillan 
of  Beatty,  Nevada.  The  purpose  of  the 
sale  is  to  r  ssolve  unauthorized  use  and 
development.  Authority  for  the  sale  is 
Section  203  and  Section  209  of  the 
Federal  La  ad  Policy  and  Management 
Act  of  Oct)ber  21.1976  (43  U.S.C. 
1701.1713  1719). 

The  abo  'e-described  lands  are  hereby 
classified  !  or  disposal  in  accordance 
with  Sectii  )n  7  of  the  Taylor  Grazing 
Act,  43  U.JI.C.  315f,  Act  of  June  28, 
1934,  as  ai  lended,  and  Executive  Order 
6910.  The  jatent,  when  issued,  will 
contain  th(  following  reservations  to  the 
United  Sta:es: 

1 .  A  righ  t-of-wdy  thereon  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  L  S.C.  945). 

And  wil  be  subject  to  the  following: 

1.  Those  rights  granted  to  Nye  County 
for  the  pur  joses  of  an  access  road 
(Cottonwoi  id  Lane)  by  right-of-way 
number  N- 45241. 

2.  Valid  jxisting  rights. 

The  min  ;ral  interests  have  no  known 
value  and  ^  vill  be  conveyed 
simultanec  usly  with  the  sale  of  the 
land.  Acce  jtance  of  the  sale  offer  will 
constitute  ;  in  application  for  conveyance 
of  the  min<  ral  interests.  The  purchaser 
will  be  req  lired  to  pay  a  $50.00  non- 
refundable filing  fee  for  conveyance  of 
the  minera  interests.  The  purchaser 
will  have  3  D  days  fi-om  the  date  of 
receiving  t]  le  sale  offer  to  accept  the 
offer  and  tc  submit  a  deposit  of  30 
percent  of  he  purchase  price,  the 
$50.00  filir  g  fee  for  conveyance  of 
mineral  int  srests,  and  payment  for 
publicatiot  costs.  The  purchaser  must 
remit  the  n  mainder  of  the  purchase 
price  withi  1  90  days  from  the  date  the 
sale  offer  is  received.  Payments  must  be 
by  certifiec  check,  postal  money  order, 
bank  draft  i  )r  cashiers  check  payable  to 
the  U.S.  De  partment  of  the  Interior — 
BLM.  Failu  -e  to  meet  conditions 
established  for  this  sale  will  void  the 
sale  and  an  y  monies  received  will  be 
forfeited. 

DATES:  Coniments  must  be  submitted  by 


ACTION:  Non-Competitive  sale  of  public 
lands  in  Nye  County,  Nevada. 

SUMMARY:  The  following  described  lands 
near  Beatty,  Nye  County,  Nevada,  have 
been  examined  and  found  suitable  for 
sale  utilizing  non-competitive  sale 
procedures,  at  the  appraised  fair  market 
value  of  $42,000: 


2003. 

ADDRESS:  B  iireau  of  Land  Management, 
Tonopah  F  eld  Station,  1553  South 
Main  Stree  ,  Post  Office  Box  911, 
Tonopah,  Nevada  89049. 
FOR  FURTHBI  INFORMATION  CONTACT: 
Wendy  SelAy,  Realty  Specialist,  at  the 
above  addrfess  or  at  (775)  482-7800. 
SUPPLEMENTARY  INFORMATION:  This 
parcel  of  la  id  located  near  Beatty, 


Nevada,  is  being  offered  for  sale  through 
non-competitive  sale  procedures.  Non- 
competitive sale  procedures  are  utilized 
because  the  sale  will  resolve 
unauthorized  use  pursuant  to  Title  43 
Code  of  Federal  Regulations  §  271 1.3- 
3(a)(5).  The  land  is  not  required  for 
Federal  purposes.  The  proposed  action 
is  consistent  with  the  objectives,  goals, 
and  decisions  of  the  Tonopah  Resource 
Management  Plan. 

Publication  of  this  Notice  in  the 
Federal  Register  segregates  the  subject 
lands  from  all  appropriations  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  sale  under  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregation  will 
terminate  upon  issuance  of  the  patent  or 
June  11,  2004,  which  ever  occurs  first. 

For  a  period  until  October  30,  2003, 
interested  parties  may  submit  comments 
to  the  Tonopah  Field  Station  Manager  at 
the  above  address.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
timely  filed  objections  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior.  The  land 
will  not  be  offered  for  sale  until  at  least 
November  14,  2003. 

Dated:  August  12,  2003. 
William  S.  Fisher, 
Assistant  Field  Manager,  Tonopah . 
[FR  Doc.  03-23442  Filed  9-12-03;  8:45  am] 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-070-07-1 230-00:  8371] 

Notice  of  Final  Supplementary  Rules 
for  the  BLM-Managed  Shoreline  of 
l^ke  Havasu,  the  Parker  Strip 
Recreation  Area,  and  the  Craggy  Wash 
Area,  in  Mohave  and  La  Paz  Counties, 
AZ  and  in  San  Bernardino  County,  CA 

AGENCY:  Lake  Havasu  Field  Office, 
Bureau  of  Land  Management  (BLM), 
Interior. 

SUMMARY:  This  notice  contains 
Supplementary  Rules  for  the  BLM- 
managed  shoreline  of  Lake  Havasu,  a 
manmade  l^ke  on  the  Colorado  River 
Located  in  Arizona  and  California, 
including  the  boat-access  campsites; 
supplementary  rules  for  the  Parker  Strip 
Recreation  Area,  located  along  the 
Colorado  River  downstream  from  Lake 
Havasu;  and  supplementary  rules  for  the 
Craggy  Wash  area,  located  north  of  the 
Lake  Havasu  City  Municipal  Airport 
(AZ).  These  supplementary  rules  are 
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part  of  the  implementation  of  the 
ongoing  management  of  the  Lake 
Havasu  Shoreline  Program.  The 
supplementary  rules  replace'existing 
rules  for  the  Parker  Strip  Recreation 
Area  and  for  the  Crossroads  and  Empire 
Landing  Campgrounds.  Heavy  visitation 
during  the  fall,  winter  and  spring  makes 
new  supplementary  rules  for  Craggy 
Wash  necessary.  The  supplementary 
rules  will  help  reduce  conflicts  among 
a  wide  variety  of  multiple  users. 
EFFECTIVE  DATE:  October  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Henderson,  Assistant  Field 
Manager,  or  Bryan  Pittman,  Field  Staff 
Law  Enforcement  Ranger,  Bureau  of 
Land  Management,  Lake  Havasu  Field 
Office,  2610  Sweetwater  Avenue,  Lake 
Havasu  City,  Arizona  86406,  telephone 
(928) 505-1200. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Supplementary  Rules 

III.  Procedural  Matters 

1.  Background 

The  supplementary  rules  for  the  Lake 
Havasu  Shoreline  areas  are  part  of  the 
ongoing  management  of  the  Lake 
Havasu  Shoreline  Program.  The 
program,  initiated  in  1997,  manages  the 
shoreline  riparian  area.  It  includes  the 
pre-existing  shoreline  campsites  as 
Federal  fee  recreation  sites  under  the 
authorities  described  in  36  CFR  part  71. 
The  sites  had  been  developed  as 
designated  fee  sites  by  the  Arizona  State 
Parks  Department  while  these  lands 
were  under  a  lease  administered  by  the 
Bureau  of  Land  Management.  The  lease 
was  voluntarily  terminated,  leaving  the 
sites  to  return  to  the  jurisdiction  of 
BLM. 

The  primary  piu-pose  of  the  Lake 
Havasu  Shoreline  Program  is  to  provide 
areas  for  boating,  camping  and  day  use. 
The  recreation  sites,  designated  as  camp 
or  day  use  sites,  are  in  most  cases  the 
traditional  use  areas  of  boat  camping 
visitors.  Arizona  State  Parks  selected 
designated  sites  using  criteria  based  on 
visitor  use  patterns,  availability  of 
shoreline  access,  and  a  need  to  establish 
sanitation  facilities  along  heavily  used 
shoreline  areas.  This  program  was 
established  to  accommodate  the 
increasing  demand  for  boat  accessible 
site  safety  and  property,  to  provide 
natural  resource  protection  through 
improved  management  of  the  camping 
use  and  the  riparian  area.  The 
designation  of  fee  campsites  assures  that 
speciRc  locations  are  available  for  such 
use  year  after  year. 

The  Parker  Strip  Recreation  Area  is  a 
heavily  used  area  that  contains 
campgrounds,  day  use  areas,  boat 


ramps,  picnic  areas,  concession 
operated  resorts,  and  a  National 
Backcountry  Byway.  Authority  for  the 
designation  of  fee  campsites  is 
contained  in  Title  43,  Code  of  Federal 
Regulations,  part  8360,  subpart  8365, 
sections  2  and  2-3.  Authority  for  the 
payment  of  fees  is  in  36  CFR,  mbpart 
71.  Authority  for  including  this  program 
in  the  Fee  Demonstration  Pilot  Program 
was  contained  in  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66)  and  the  FY  1996  Appropriations  Act 
(Pub.  L.  104-134). 

The  Cragg}'  Wash  area  is  located  north 
of  the  Lake  Havasu  City  Municipal 
Airport  and  east  of  State  Route  95.  It  is 
a  heavily  used  dispersed  camping  area 
during  the  cooler  part  of  the  year.  The 
area  is  also  frequented  by  target 
shooters,  off-road  vehicle  operators, 
sightseers,  bicyclists  and  hikers.  More 
than  300  people  may  be  present  at  the 
same  time  on  frequent  occasions. 

The  Proposed  Supplementary  Rules 
for  the  BLM-Managed  Shoreline  of  Lake 
Havasu,  the  Parker  Strip  Recreation 
Area,  and  the  Craggy  Wash  Area,  in 
Mohave  and  LaPaz  Counties,  AZ,  and 
San  Bernardino  County,  CA,  were 
published  in  the  Federal  Register  on 
June  16,  2003.  Changes  in  the  proposed 
rules  to  the  final  rules  resulted  from 
internal  review  of  comments  received 
from  the  Arizona  Game  and  Fish 
Department.  These  changes  related  to 
the  distance  (one-quarter  mile)  from 
occupied  recreation  sites  that  firearms 
may  be  discharged  (Rules  14  and  27); 
and  that  except  in  designated  OHV 
Open  areas,  vehicles  must  be  operated 
on  existing  roads,  trails,  Snd  washes 
(Rule  31). 

n.  Discussion  of  Supplementary  Rules 

The  final  supplementary  rules  for 
Lake  Havasu  Shoreline  supercede  the 
Rules  for  Lake  Havasu  Shoreline, 
published  on  May  21,  1998  (63  FR 
27995).  The  shoreline  supplementary 
rules  would  apply  to  the  BLM-managed 
lands  located  within  1,000  linear  feet  of 
the  high  water  mark  (450  foot  elevation 
line)  of  Lake  Havasu,  located  in  Mohave 
and  La  Paz  Counties,  Arizona  and  in 
San  Bernardino  County,  California. 
These  rules  also  apply  to  the  portions  of 
Lake  Havasu  located  within  500  linear 
feet  of  designated  campsites,  day  use 
sites,  boat  ramps,  fishing  docks,  boat 
docks  and  swimming  beaches.  Included 
in  this  are  the  following  currently 
designated  campsites  listed  generally 
from  North  to  South: 
Bluebird  1.2 
Wren  Cove  1,2,3 
Mallard  Cove  1,2,3.4,5,6 
Teal  Point  1,2 
Widgeon  Key  1,2,4 


Road  Runner  2.3,4 

Solitude  Cove 

Balance  Rock  Cove  i 

Friendly  Island  1.2.3,4 

Goose  Bay  1,2 

Pilot  Rock  1.2,3  : 

Steamboat  Cove  1.2,3,4 

Buzzard  Cove 

Eagle  Cove 

Eagle  Point 

Ewe  Camp  j 

Rachel's  Camp 

Burned  Camp 

Linda's  Camp 

Sand  Isle  1.2.3,4 

Standard  Wash  1,2,3,4.5,6 

Echo  Cove  1.2.3.4 

Coyote  Cove  1,2  * 

BLM  1.2 

Whyte's  Retreat  1.2 

Rocky  Landing  1,2,3,4 

Satellite  Cove  1,2,3 

Hiun  Hum  Cove  1 ,2 

Cove  of  the  Little  Foxes 

Disneyland  1.2.3.4 

Gnat  Keys  1,2.3,4 

Hi  Isle  2.4,5,6,7.8,10,11,12,14,15 

Big  Horn  1,3.4 

Bass  Bay  1.2 

Larned  Landing  1,2,3.4,5 

Bill  Williams  1,2,3,4.5 

The  final  supplementary  rules  for  the 
Parker  Strip  Recreation  Area  supercede 
Rules  for  Parker  Strip  Recreation  Area, 
published  on  October  12,  1995  (60  FR 
53194),  and  rules  for  Empire  Landing 
and  Crossroads  Campgrounds, 
published  on  May  18,  1998  (63  FR 
27316).  The  Parker  Strip  rules  apply  to 
the  Parker  Strip  Recreation  Area,  which 
is  defined  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 

TllN.  R18W,  Sec.  15.  16.  22,  28  and  34. 
TION.  R18W.  Sec.  5  (\VV2.  NW'A,  SW'/t). 

Sec.  6,  Sec.  7.  Lots  1-4,  (NE'A,  NVz. 

SEV4.  SW'A,  SE'A),  Sec.  18  (Lot  1,  NW'A. 

NE'A). 
TION,  R19W.  Sec.  12.  Sec.  13  (NVz,  NVz,  NVz, 

SWV^.  NEV4.  NWV4.  SEV4.  NEV4.  NVz, 

SEV4.  NWV4.  SWV4,  NW'/4.  WVz,  SWV4). 

Sec.  14,  22  and  23.  Section  24  (WVz, 

NWV4). 

San  Bernardino  Meridian,  California 

T2N.  R27E,  all. 

T2N.  R26E,  Sec.  1.  11-15.  21-27  and  34-36. 

TIN.  R26E,  Sec.  2,3,  10  and  11. 

The  final  supplementary  rules  for 
Craggy  Wash  dispersed  camping  area 
would  be  new.  made  necessary  by  heavy 
visitation  during  the  fall,  winter  and 
spring.  The  Craggy  Wash  area  is  defined 
as  public  lands  located  with  the 
following  legal  description. 

T14N,  R20W.  sec.  4  (NVz),  sec.  3  (NVz).  sec. 

2  (NVz).  • 

T15N.  R20W,  sec.  33.  34,  35,  36. 

BLM  has  developed  the  shoreline, 
Parker  Strip,  and  Craggy  Wash 
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supplementary  rules  to  manage 
continued  multiple  use  of  the  sites. 
These  rules  will  be  available  in  the  Lake 
Havasu  Field  Office  and  BLM  will  post 
them  at  the  sites  affected.  Most  of  the 
shoreline  supplementary  rules  that 
follow  were  first  published  in  1998.  We 
have  expanded  the  area  of  applicability 
to  include  all  of  the  BLM-managed 
shoreline  of  Lake  Havasu  in  Arizona 
and  California.  The  previous 
supplementary  rules  applicable  to  the 
lake  shoreline  were  limited  to  the  areas 
in  the  vicinity  of  the  shoreline 
campsites.  The  term  "recreation  site" 
includes  any  developed  campsite  or  day 
use  site  or  similar  recreational 
development.  The  supplementary  rules 
that  follow  also  apply  to  the  surface  of 
Lake  Havasu  located  within  500  lii^ear 
feet  of  designated  campsites.  Acts 
occurring  in  that  portion  of  the  lake 
have  a  direct  impact  on,  and  cormection 
with,  public  safety  and  resource 
protection  of  the  campsite  areas. 

ni.  Procedural  Matters 

The  principal  author  of  these 
supplementary  rules  is  Bryan  Pittman, 
Field  Staff  Law  Enforcement  Ranger, 
BLM  Lake  Havasu  Field  Office. 

Regulatory  Planning  and  Review  (E.O. 
12866) 

These  supplementary  rules  are  not 
significant  and  are  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

(1)  These  supplementary  rules  will 
not  have  an  effect  of  $100  million  or 
more  on  the  economy.  They  will  not 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities. 

(2)  These  supplementary  rules  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

(3)  These  supplementary  rules  do  not 
alter  the  budgetary  effects  or 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients. 

^    (4)  These  supplementary'  rules  do  not 
raise  novel  legal  or  policy  issues. 

The  supplementary  rules  will  not 
affect  legal  commercial  activity,  but 
merely  contain  rules  of  conduct  fOr 
public  use  of  a  limited  selection  of 
public  lands. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  these  supplementary  rules 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 


Act  (5  U.S.C.  601  et  seq.).  The 
supplemen  ary  rules  will  not  affect  legal 
commercia  activity,  but  will  govern 
conduct  fos  public  use  of  a  limited 
selection  of  public  lands. 

Small  Busi.  less  Regulatory  Enforcement 
Fairness  At  t  (SBREFA) 

These  su  )plementary  rules  do  not 
constitute  i  major  rule  under  5  U.S.C. 
804(2).  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  These 
supplemen  ary  rules: 

Do  not  hi  ve  an  annual  effect  on  the 
economy  o  $100  million  or  more.  [See 
the  discuss  on  under  Regulatory 
Planning  a4d  Review,  above.) 

Will  not  tause  a  major  increase  in 
costs  or  prii  ;es  for  consumers, 
individual  ndustries.  Federal,  State,  or 
local  goven  iment  agencies,  or 
geographic  regions.  See  the  discussion 
above  unde :  Regulatory  Flexibility  Act. 

Do  not  ha  ve  significant  adverse  effects 
on  competr  ion,  employment, 
investment,  productivity,  innovation,  or 
the  ability  c  f  U.S.-based  enterprises  to 
compete  wi  th  foreign-based  enterprises. 

Unfunded  1  landates  Reform  Act 

These  su|  iplementary  rules  do  not 

I  nfunded  mandate  on  state, 
governments  or  the 
of  more  than  $100  million 
supplementary  rules  do 
ignificant  or  unique  effect 

or  tribal  governments  or 
lector.  The  supplementary 
effect  on  governmental  or 
A  statement  containing 
required  by  the 
jjlandates  Reform  Act  (2 
et  seq.)  is  not  required. 


tril  al 
t)r 
le 

local 


lO 


impose  an 
local,  or 
private  sectt)r 
per  year.  T 
rot  have  a 
on  state, 
the  private 
rules  have 
tribal  entities 
the  information 
Unfunded 
U.S.C.  1531 

Takings  (Ea  1  12630) 

In  accord  ince  with  Executive  Order 
12630,  the  s  upplementary  rules  do  not 
have  signifi  ;ant  takings  implications. 
The  enforce  ment  provision  in  the 
supplement  iry  rules  does  not  include 
any  langua^  b  requiring  or  authorizing 
forfeiture  ofipersonal  property  or  any 
property  riaits.  E.O.  12630  addresses 
concerns  b^ed  on  the  Fifth  Amendment 
dealing  witl  private  property  taken  for 
public  use  without  compensation.  The 
land  covere  1  by  the  supplementary 
rules  is  pub  ic  land  managed  by  the 
Bureau  of  L  md  Management;  therefore 
no  private  p  roperty  is  affected.  A 
takings  imp  ications  assessment  is  not 
required. 

Federalism  tE.O.  13132) 

In  accord  inco  with  Executive  Order 
13132.  BLM  finds  that  the 
supplement  iry  rules  do  not  have 
sufficient  fe  ieralism  implications  to 
warrant  the  preparation  of  a  federalism 


summary  impact  statement.  The 
supplementary  rules  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The 
supplementary  rules  do  not  preempt 
state  law. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  these  supplementary 
rules  do  not  unduly  burden  the  judicial 
system  and  meet  the  requirements  of 
sections  3{a)  and  3(b)(2)  of  the  Order. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (E.O.  13175) 

In  accordance  with  Executive  Order 
13175,  we  have  found  that  this  final  rule 
would  not  include  policies  that  have 
tribal  implications.  The  supplementary 
rules  would  not  affect  lands  held  for  the 
benefit  of  Indians,  Aleuts,  or  Eskimos. 

Paperwork  Reduction  Act 

These  supplementary  rules  do  not 
contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  etseq. 

National  Environmental  Policy  Act 

These  supplementary  rules  do  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  A  detailed 
statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required. 

Under  the  authority  of  43  U.S.C. 
1733a  and  43  CFR  8360.0-7,  BLM 
establishes  the  following  supplementary 
rules. 

Dated:  August  4,  2003. 

Elaine  Y.  Zielinski, 

State  Director,  Bureau  of  Land  Management, 
Arizona. 

Supplementary  Rules  for  Lake  Havasu 
Shoreline  Area 

1 .  You  must  piu"chase  a  permit  in 
order  to  use  a  designated  recreation  site, 
including  occupying  a  site  for  any  use 
exceeding  20  minutes. 

2.  You  must  not  moor  any  watercraft 
or  floating  platform  at  a  recreation  site 
or  offshore  in  the  vicinity  or  cove  of  any 
such  site  for  more  than  20  minutes 
without  purchasing  a  permit.  The  fee  for 
a  use  permit  will  be  in  accordance  with 
the  fee  schedule,  requirements,  and 
procedures  that  BLM  established  under 
the  Recreation  Fee  Demonstration  Pilot 
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Program,  and  are  payable  in  U.S.  funds 
only. 

3.  You  must  present  the  appropriate 
use  permit  upon  demand  to  any 
authorized  BLM  official  inspecting  the 
site.  If  you  are  away  from  the  campsite, 
the  permit  must  be  visibly  displayed  in 
accordance  with  posted  instructions,  or 
in  the  manner  directed  by  a  BLM 
official. 

4.  You  must  not  reassign  or  transfer 
your  permit  to  another  individual  or 
group  and/or  campsite(s). 

5.  Any  authorized  BLM  official  may 
revoke  your  permit,  without 
reimbursement,  if  you  violate  any  BLM 
rule  or  regulation.  If  BLM  revokes  your 
permit,  you  must  remove  all  personal 
property  and  leave  the  recreation  site 
within  one  hour  of  notice. 

6.  A  recreation  site  is  considered 
occupied  after  you  have  paid  the 
appropriate  permit  fee,  you  have  taken 
possession  of  the  site  by  placing 
personal  property  at  the  site,  and  the 
permit  is  displayed  in  accordance  with 
written  instructions  or  as  directed  by  a 
BLM  official.  You  must  not  occupy  a 
site  in  violation  of  instructions  from  a 
BLM  official,  or  when  there  is  reason  to 
believe  that  the  unit  is  properly 
occupied  by  another  person  or  persons. 

7.  Except  for  authorized  Federal,  state 
or  local  personnel,  during  the 
commission  of  their  duties,  a  permitted 
site  cannot  be  occupied  by  other  visitors 
without  the  consent  of  the  permittee. 

8.  You  must  not  occupy  a  site 
designated  as  "day  use"  between  sunset 
and  sunrise. 

9.  A  single  vessel  and  its  occupants 
may  not  occupy  more  than  one  site. 

10.  During  the  hours  of  10  p.m.  to  6 
a.m.,  in  accordance  with  applicable 
state  time  zone  standards,  you  must 
maintain  quiet  within  normal  hearing 
range  of  the  designated  recreation  sites. 

11.  You  must  not  cut  or  collect  any 
firewood,  including  dead  and  down 
wood  and  all  other  vegetative  material. 

12.  You  must  not  moor  vessels  to 
vegetation,  signs,  shade  ramadas,  tables, 
grills  or  fire  rings,  toilets,  trash 
receptacles,  or  other  objects  or 
structures  not  designed  for  such  use. 

13.  You  must  not  beach  or  moor  a 
vessel  in  excess  of  posted  time  limits. 

14.  You  must  not  discharge  or  use 
firearms  or  projectile  weapons  inside  or 
within  a  quarter-mile  of  any  occupied 
recreation  site. 

15.  You  must  not  discharge  or  possess 
any  fireworks. 

16.  You  must  keep  the  site  free  of 
litter  and  trash  during  tlie  period  of 
occupancy.  You  must  remove  all 
personal  property,  and  the  site  must  be 
clean,  upon  your  departure. 


17.  You  must  keep  pets  on  a  leash  no 
longer  than  six  (6)  feet. 

18.  You  must  not  leave  pets 
unattended,  and  you  must  remove  pet 
waste  from  the  site  or  dispose  of  it  in 
available  trash  receptacles. 

19.  You  must  not  violate  any 
provisions  of  boating  laws  as  described 
in  Title  5,  Chapter  3,  of  the  Arizona 
Revised  Statutes  or  in  the  California 
Harbors  and  Navigation  Code  (as 
applicable). 

20.  Possession  of  alcoholic  beverages 
by  a  person  under  the  age  of  21  years 
is  prohibited. 

21.  Consumption  of  alcoholic 
beverages  by  a  person  under  the  age  of 
21  years  is  prohibited  in  the  portions  of 
the  affected  area  that  are  located  within 
Arizona. 

22.  You  must  not  possess  glass 
beverage  containers  on  land  or  in  the 
water.  You  may  possess  glass  beverage 
containers  only  within  the  confines  of  a 
vessel. 

23.  Reserving  recreation  sites  in  any 
manner,  including  leaving  personal 
property  unattended  overnight,  is 
prohibited. 

24.  Recreation  sites  used  for  camping 
activities  must  be  occupied  overnight  by 
the  permittee. 

25.  You  must  not  leave  personal 
property  unattended  for  more  than  24 
hours.  Personal  property  left  unattended 
beyond  such  time  limit  is  subject  to 
disposition  under  tlie  Federal  Property, 
and  Administration  Services  Act  of 
1949,  as  amended  (40  U.S.C.  484(m)). 

Supplementary  Rules  for  the  Parker 
Strip  Recreation  Area 

Rules  number  1,  3,  4,  5,  6,  7,  8,  15, 
16,  20.  21,  23.  24  and  25  of  the  Lake 
Havasu  Shoreline  Supplementary  Rules 
also  apply  to  the  Parker  Strip  Recreation 
Area.  In  addition,  the  following  rules 
apply  to  the  Parker  Strip  Recreation 
Area. 

26.  You  must  not  park  or  operate 
vehicles  in  violation  of  posted 
restrictions. 

27.  Except  in  designated  OHV  Open 
areas,  you  must  operate  vehicles  only  on 
existing  roads,  trails,  and  washes. 

28.  Vehicles  operated  between  Parker 
Dam  Road  and  the  Colorado  River  in 
California  must  be  legal  for  highway 
operation.  You  may  operate  non- 
highway  legal  golf  carts  in  this  area  only 
within  concession  resorts  and  facilities, 
and  within  BLM-managed 
campgrounds. 

29.  Within  one-half  mile  of  Parker 
Dam  Road,  you  may  camp  only  in 
designated  campsites. 

30.  Disorderly  conduct  is  prohibited. 

31.  You  must  not  discharge  or  use 
firearms  in  California  within  one  mile  of 


Parker  Dam  Road.  In  Arizona,  you  must 
not  discharge  or  use  firearms  within  one 
quarter-mile  of  any  occupied  recreation 
site  or  residential  structure. 

32.  In  BLM-managed  ceunpgrounds, 
no  more  than  8  persons  may  occupy  a 
single  campsite. 

Supplementary  Rules  for  Craggy  Wash 

From  October  1  through  April  30  of 
each  year,  the  following  supplementary 
rules  are  in  effect: 

1.  You  must  maintain  your  campsite 
free  of  trash  and  litter. 

2.  You  must  not  discharge  a  firearm 
for  the  purpose  of  target  practice  or 
plinking.  You  may  engage  in  legitimate 
hunting  activities. 

3.  You  must  not  operate  a  motor 
vehicle  at  a  speed  greater  than  15  mph. 

4.  You  must  maintain  quiet  within 
hearing  range  of  any  other  person  or 
camp  unit  between  10  p.m.  and  6  a.m. 
You  must  not  operate  a  generator  during 
these  hours. 

5.  You  must  not  collect  firewood, 
including  any  dead  and  down  wood,  or 
any  other  vegetative  material. 

6.  You  must  restrain  a  pet  with  a  leash 
not  longer  than  six  (6)  feet. 

7.  You  must  not  leave  a  pet     " 
unattended. 

8.  You  must  not  possess  or  discharge 
fireworks. 

9.  You  must  not  leave  personal 
property  unattended  for  more  than  24 
hours.         •* 

Penalties 

The  authority  for  these  supplementary 
rules  is  provided  in  43  CFR  8365.1-6. 
Persons  who  violate  these  rules  are 
subject  to  arrest,  and  upon  conviction 
may  be  fined  up  to  Si 00, 000^ and/or 
imprisoned  for  not  more  than  12 
months,  as  amended  by  18  U.S.C.  3571 
and  18  U.S.C.  3581. 

IFR  Doc.  03-23445  Filed  9-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Gauley  River  National  Recreation  Area, 
West  Virginia 

agency:  National  Park  Service,  Interior. 

ACTION:  Notice  of  availability  of  a  Plan 
of  Operations  for  a  30-day  public  review 
at  Gauley  River  National  Recreation 
Area,  Fayette  County,  West  Virginia. 

summary:  The  National  Park  Ser\ice 
(NPS),  in  accordance  with  section 
9.52(b)  of  Title  36  of  the  Code  of  Federal 
Regulations  has  received  frorn  Equitable 
Production  Inc.,  a  Plan  of  Operations  for 
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plugging  Flynn  Luntber  #A1  (API  #47- 
067-00052),  from  a  surface  location  4 
miles  southeast  of  the  village  of  Swiss, 
Nicholas  County,  WV,  near  a  small 
drainage  known  as  Beech  Run,  within 
the  Gauley  River  National  Recreation 
Area. 

DATES:  The  above  document  is  available 
for  public  review  and  conunent  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Federal 
Register. 

ADDRESSES:  The  Plan  of  Operations  is 
available  for  public  review  and 
comment  in  the  Office  of  the 
Superintendent,  Gauley  River  National 
Recreation  Area,  104  Main  Street,  Glen 
Jean,  West  Virginia.  Copies  of  the  Plan 
of  Operations  are  available,  for  a 
duplication  fee,  from  the 
Superintendent,  Gauley  River  National 
Recreation  Area.  P.O.  Box  246,  Glen 
Jean,  West  Virginia  25846. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Perez,  Biologist,  Gauley  River  National 
Recreation  Area,  P.O.  Box  246,  Glen 
Jean,  West  Virginia  25846,  Telephone: 
304-465-6537,  e-mail  at 
john_perez@nps.gov. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  submit  comments  about  this 
document  within  the  30  days,  mail  them 
'  to  the  post  office  address  provided 
above,  hand-deliver  them  to  the  park  at 
the  street  address  provided  afeove,  or 
electronically  file  them  to  the  e-mail 
address  provided  above.  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  responders, 
available  for  public  review  during 
regular  business  hours. 

Calvin  F.  Hite, 

Superintendent,  Gauley  River  National 
Recreation  Area. 

(FR  Doc.  03-23348  Filed  9-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Conduct  a  Special 
Resource  Study,  Environmental  Impact 
Statement,  for  the  Great  Falls  Historic 
District,  Peterson,  New  Jersey,  and  To 
HoM  a  Public  Scoping  Meeting 

agency:  National  Park  Service, 
Department  of  the  Interior. 

ACnON:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Special  Resource  Study  for  the  Great 
Falls  Historic  District  in  Paterson,  New 
Jersey  and  to  hold  a  public  scoping 
meeting. 


SUMMARY:  Ur  der  the  provisions  of  the 
National  En\  ironmental  Policy  Act  of 
1969,  the  Na  ional  Park  Service  is 
preparing  an  Environmental  Impact 
Statement  (E  S)  for  the  Special  Resource 
Study  (SRS)  tor  the  Great  Falls  Historic 
District  in  Ps  terson,  New  Jersey.  This 
SRS  was  aut  lorized  in  Pub.  L.  107-59, 
including  its  mandate  for  conformance 
with  Sec.  8(c)  of  Pub.  L.  91-383.  The 
purpose  of  a]  i  SRS  is  to  determine  the 
degree  and  k  nd  of  federal  actions  that 
may  be  desir  ible  for  the  management 
and  protectic  n  of  an  area  considered  to 
have  potenti  il  for  addition  to  the 
National  Par  :  System.  This  is  an  SRS  of 
the  existing  Great  Falls  Historic  District, 
which  presei  ves  the  history  of  the 
beginnings  o  manufacturing  and  labor 
in  the  Unitec  States.  All  of  the  elements 
of  the  site  ar( '  located  within  the  City  of 
Paterson,  Co  mty  of  Passaic  in  New 
Jersey,  adjao  nt  to  the  Passaic  River.  The 
study  area  w  11  include  the  Great  Falls/ 
SUM  Nation!  il  Historic  Landmark 
District  in  th  ?  City  of  Paterson. 
Additional  s  tes  or  locations  in  the  City 
of  Paterson  area  will  be  considered  as 
may  be  necei  sary  during  the  study 
process. 

The  place  md  time  of  a  public 
scoping  mee  ing  in  the  City  of  Paterson 
will  be  anno  inced  by  the  National  Park 
Service  (NPS )  and  noticed  in  local 
newspapers  lerving  the  area.  Notice  of 
the  meeting  vill  also  be  posted  on  the 
project  Web  ;ite:  http://www.nps.gov/ 
nero/greatfoi  Is.  The  NPS  does  not 
presently  ow  n  land  or  have  a  direct 
management  role  relating  to  any 
resources  in  he  City  of  Paterson. 
Instead,  con!  ervation,  interpretation  and 
other  activiti  bs  are  managed  chiefly  by 
the  City  of  Pi  iterson,  but  may  include 
partnerships  among  federal,  state,  and 
local  govern]  nents  and  private  nonprofit 
organization  >. 

The  SRS/HIS  will  address  a  range  of 
alternatives  i  ncluding  any  potential 
roles  for  the  nJPS  in  preservation  and 
interpretatio  i  of  the  resources  of  the 
study  area.  /  Iternatives  to  be 
considered  i  iclude:  no  action,  the 
potential  for  congressional  designation 
of  all  or  part  of  the  study  area  as  a  unit 
of  the  Natiot  al  Park  system,  and  any 
other  approf  riate  alternative  that  may 
arise  during  the  study  process. 

In  summa  y,  the  SRS  will  present 
findings  on  J  ive  topics: 

•  Nationa  significance  of  resources; 

•  Determi  lation  of  the  suitability  of 
the  sites  for  nclusion  within  the 
National  Par  c  System  in  comparison  to 
other  protec  ed  sites  with  similar 
resources  or  themes; 

•  Determi  lation  of  feasibility  for  the 
NPS  to  own,  manage  or  participate  in 


conservation  and  interpretation  in  the 
study  area; 

•  Determination  of  the  need  for  direct 
NPS  management  of  the  sites, 

•  Identification  of  alternatives 
including,  but  not  limited  to,  a  no  action 
alternative. 

The  EIS  will  assess  the  impacts  of  the 
alternatives  presented  in  the  SRS.  The 
public  scoping  meeting  will  include  a 
discussion  of  the  SRS  and  the  EIS 
process  including  ways  that  the  public 
can  be  involved  in  providing  and 
receiving  information,  and  reviewing 
and  commenting  upon  the  draft  study 
and  associated  draft  EIS.  The  purpose  of 
the  meeting  is  to  solicit  public  input 
prior  to  formally  undertciking  the  study. 

Everyone  interested  in  this  study  and 
the  future  protection  and  management 
of  this  area  is  encouraged  to  attend  the 
public  scoping  meeting  or  to  contact 
Patricia  lolavera,  National  Park  Service 
Community  Planner/Project  Leader,  by 
letter,  e-mail  or  telephone  for  further 
information.  A  summary  of  the  meeting 
comments  will  be  posted  on  the  project 
Web  site  and  distributed  in  hard  copy 
to  anyone  requesting  it. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  lolavera,  AICP:  Community 
Planner/Project  Leader,  National  Park 
Service,  Northeast  Region,  200  Chestnut 
Street,  3rd  Floor,  Philadelphia,  PA 
19106-2878,  e-mail  address: 
Patricia_Iolavera@nps.gov,  Telephone: 
215-597-2284. 

If  you  correspond  using  the  Internet, 
please  include  your  name  and  home 
address  in  your  e-mail  message.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  August  11,  2003. 
Pat  Phelan, 

Associate  Regional  Director,  Northeast 

Region,  National  Park  Service. 

(FR  Doc.  0.3-23347  Filed  9-12-03:  8:45  am) 

BILUNG  CODE  4310-2S-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Chesapeake  and  Ohio  Canal  National 
Historical  Park  Advisory  Commission; 
Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Chesapeake 
and  Ohio  Canal  National  Historical  Park 
Advisory  Commission  is  scheduled  for 
Friday,  October  17,  2003,  at  park 
headquarters,  1850  Dual  Highway,  Suite 
100,  Hagerstown,  Maryland.  The 
meeting  will  begin  at  10  a.m. 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
development  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weidenfeld,  Chairman 

Mr.  Charles  J.  Weir 

Mr.  Barry  A.  'assett 

Mr.  Terry  W.  Hepburn 

Ms.  Elise  B.  Heinz 

Ms.  JoAnn  M.  Spevacek 

Mrs.  Mary  E.  Woodward 

Mrs.  Donna  Printz  , 

Mrs.  Ferial  S.  Bishop 

Ms.  Nancy  C.  Long 

Mrs.  Jo  Reynolds 

Dr.  James  H.  Gilford 

Brother  James  Kirkpatrick 

Topics  that  will  be  presented  during 
the  meeting  will  include: 

1.  Major  planning  initiatives 
including  the  Land  Protection  Plan. 

2.  Major  construction  and 
development  projects. 

3.  Park  operational  issues. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Douglas  D.  Paris, 
Superintendent,  C&O  Canal  National 
Historical  Park,  1850  Dual  Highway, 
Suite  100,  Hagerstown,  Maryland  21740. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  park 
headquarters,  Hagerstown,  Maryland. 

Dated:  July  8,  2003. 

Doug  Fans 

Superintendent.  C&O  Canal  National 
Historical  Park. 

[FR  Doc.  03-23344  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4310-70-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  October  16,  2003 
meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  October  16,  2003  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 

DATES:  The  public  meeting  will  be  held 
on  October  16,  2003  from  7  p.m.  to  9 
p.m. 

Location:  The  meeting  will  be  held  at 
the  Cyclorama  Auditorium,  125 
Taneytown  Road,  Gettysburg, 
Pennsylvania  17325. 

Agenda:  The  October  16.  2003 
meeting  will  consist  of  the  Sub- 
Committee  Reports  from  the  Historical. 
Executive,  and  Interpretive  Committees; 
Federal  Consistency  Reports  Within  the 
Gettysburg  Battlefield  Historic  District; 
Operational  Updates  on  Park  Activities 
which  consists  of  an  update  on 
Gettysburg  National  Battlefield  Museum 
Foundation  and  National  Park  Service 
activities  related  to  the  new  Visitor 
Center/Museum  Complex,  the 
Gettysburg  Borough  Interpretive  Plan 
which  will  consist  of  updates  on  the 
Wills  House  and  the  Train  Station; 
Transportation  which  consists  of  the 
National  Park  Service  and  the 
Gettysburg  Borough  working  on  the 
shuttle  system;  Update  on  land 
acquisition  within  the  park  boundary  or 
in  the  historic  district;  and  the  Citizens 
Open  Forum  where  the  public  can  make 
comments  and  ask  questions  on  any 
park  activity. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent,  Gettysburg 
National  Military.Park,  97  Taneytown 
Road,  Gettysburg.  Pennsylvania  17325. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Gettysburg 
National  Military  Park  Advisory 
Commission,  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 

Dated:  August  5,  2003. 
John  A.  Latschar, 

Superintendent,  Gettysburg  NMP/Eisenhower 
NHS. 

[FR  Doc.  03-23349  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  431<KIT-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

National  Register  of  Historic  Places;- 
Notification  of  Pending  Nominatkms 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  16.  2003.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service.  1849  C  St.  NW.. 
2280.  Washington.  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor.  Washington 
DC  20005;  or  by  fax,  202-371-6447. 
Written  or  faxed  comments  should  be 
submitted  by  September  30.  2003. 

Patrick  W.  Andnis. 

Acting  Keeperofthe  Xational  Registerof 
Historic  Places. 

ARKANSAS 

Benton  County 

Craig,  Charles  R.,  Building.  113  S.  Main  St., 

Bentonville.  03000957 
Mt.  Hebron  M.E.  Church  South  and 

Cemeter\'.  (Benton  County  MRA)  1079  Mt. 

Hebron  Rd..  Colville.  03000958 
Royal  Theatre,  111  S.  Market  St.,  Benton. 

03000955 

Crittenden  County 

Earle  High  School,  Old.  Jet.  of  Ruth  St.,  and 
High  2nd  St.  (US  64B),  Earle,  03000956 

Howard  County 

Neal,  Noel  Owen,  House,  184  Blue  Bayou  Rd. 

S,  Nashville,  03000959 
Toilette  Shop  Building,  Town  Hall  Dr., 

Toilette,  03000953 

lefferson  County 

Parker  Sr.,  Dr.  John  Walter,  House,  1405  S. 
Alabama  St.,  Pine  Bluff,  03000947 

Logan  County 

Arkansas  Highway  22,  Old,  (Arkansas 
Highway  History  and  Architecture  MPS} 
Part  of  AR  197.  AR  197  Loop,  and 
Rainwater  Loop,  New  Blaine,  03000950 

Lonoke  County 

Memphis  to  Little  Rock  Road— Brownsville 
Segment.  (Cherokee  Trail  of  Tears  MPS) 
Address  Restricted,  Brownsville,  03000954 

Oiiachita  County  , 

Rumph  House,  717  Washington  St.,  Camden. 
03000948 

Pulaski  County 

Hotel  Freiderica.  625  W-  CapitolAve..  Little 
Rock,  03000951 
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Washington  County 

Son's  Chapel,  5480  East  Mission,  . 
Fayetteville.  03000949 

Woodruff  County 

Revel  General  Store,  (Arkansas  Highway 
History  and  Architecture  MPS)  Jet.  of  AR 
260  and  Woodruff  Cty  Rd.  17,  Revel. 
03000952 

CAUFORNIA 

Plumas  County 

Ch'ichu'yam-bam,  Address  Restrirted, 
Crescent  Mills,  03000963 

COLORADO 

Jackson  County 

Hog  Park  Guard  Station,  Routt  National 
Forest,  Cowdry,  03000960 

Jefferson  County 

LoDaisKa  Site,  Address  Restricted,  Morrison, 
03000962 

Montezuma  County 

Wallace  Ruin,  (Great  Pueblo  Period  of  the 
McElmo  Drainage  Unit  MPS)  Address 
Restricted,  Cortez,  03000961 

INDIANA 

Dubois  County 

Sturm,  Louis  H.,  Hardware  Store,  516  Main 
St.,  Jasper,  03000975  ' 

Elkhart  County 

Fowler,  Solomon,  Mansion,  11505  W.  Vistula 
St..  Bristol,  03000974 

Hendricks  County 

Campbell,  Leander,  House.  438  E.  Broadway 
St..  Danville,  03000981 

Huntington  County 

Hawley  Heights  Historic  District,  Generally 
bounded  by  Oak,  MacGahan,  Cherry,  and 
Collins  Sts.,  Huntington,  03000983 

JeflEerson  County 

Hoyt,  Lyman  andAsenath,  House,  7147  W. 
DM  250,  Lancaster,  03000977 

Lake  County 

Griffith  E.J.  and  E.  Interlocking  Tower,  201  S. 

Broad  St..  Griffith.  03000980 
Griffith  Grand  Trunk  Depot,  201  S.  Broad  St., 

Griffith.  03000985 

Marion  County 

Flanner  House  Homes,  Roughly  bounded  by 
Dr.  M.L.  King  Jr.  Dr..  12th  St.,  Fall  Creek 
Parkway  East  Dr.,  and  Lynn  St., 
Indianapolis,  03000978 

Southport  High  School  Old,  (Indiana's  Public 
Common  and  High  Schools  MPS)  6548 
Orinoco  Ave.,  Indianajgohs,  03000982 

Marshall  County 

Beardsley  Avenue  Historic  District,  405  W  to 
441  E  Beardsley  Ave.,  700  blk  N.  Riverside; 
Island  Park,  Elkhart,  03000979 

Miami  County 

Westleigh  Farms,  2107  S.  Frances  Slocum 
Trail,  Peru.  03000976 


Orange  Count] 

French  Lick  S\  -ings 
French  Lick 


Hotel,  8670  West  IN  56, 
33000972 


Putnam  Count 


Brick  Chapel  Lfiited 
N  US  231. 


Methodist  Church,  3547 
Gieencastle,  03000973  - 


Vigo  County 

Bethany  Congi 
Miller  Ave. 


r*gational  Church,  201  W. 
Vest  Terra  Haute.  03000986 


Wayne  County 

Doddridge  Chapel 
Chapel  Rd., 

MISSOURI 


and  Cemetery,  9465 
(  enterville,  03000984 


Jack.son  Count 

Holy  Name  Cafiol 
St.,  Kansas 


C  ty 


ic  Church,  2800  E.  23rd 
03000964 


NEW  YORK 


Monroe  Count 

Seneca  Park 
System  of  Rajchester 
Paul  Blvd. 
Rochester, 


,  Eapt  and  West,  (Municipal  Park 
New  York  MPS)  Saint 
\  laplewood  Or,  Lake  Ave., 
O;  000969 


NORTH  CARG  LINA 
Craven  County 

New  Bern  Histi  iric  District  (Boundary 
Increase),  Ro  ighly  2  blks  of  N.  Craven,  blk 
.  roughly  along  Bern,  West, 
1  1  Trent  Court,  New  Bern, 


on  Pasteur  Si 
Cedar  Sts  an 
03000965 


Wake  County 

Poole,  Way  land  E.,  House,  (Wake  County 
MPS)  NC  251  5,  0.2  mi.  S  of  jet.  with  NC 
1004  (4800  iiuburn-Knightdale  Rd.), 
Auburn,  03000967 

Young,  Dr.  Lawrence  Branch,  House,  (Wake 


County  MPS 
03000966 

Warren  Count 


Sdl 


Williams  Jr., 
ofNCSBanc 


TENNESSEE 
Rutherford  Cofcnty 


Henderson,  Lo  ;an 
Farms  in  Middle 
Manchester 


TEXAS 
Fayette  Count] 

Dubina  Historic 
by  FM  1383 
03000970 
A  request  foi 

the  following 

ARKANSAS 


White  County 

First  Christian 
Jet.  Of  N 
91001198 


119  W.  Young  St.,  Rolesville, 


omon  and  Kate,  House,  Jet. 
NC  1626,  Inez,  03000968 


,  Farm,  (Historic  Family 

Tennessee  MPS)  3600 

ike,  Murfreesboro,  03000971 


District,  Roughly  bounded 
md  Cty  Rd.  480,  Dubina, 


REMOVAL  has  been  made  for 
ifesourees: 


Mi  in 


Church  (White  County  MPS) 
and  E.  Market  Sts.  Searcy, 


MINNESOTA 
Nicollet  Count  f 

Bridge  No.  64^2— Saint  Peter  (Reinforced- 
Concrete  Highway  Bridges  in  Minnesota 


MPS)  MN  99  over  Washington  Ave.  Saint 
Peter,  99000933 

[FR  Doc.  03-23345  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4312-51-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-421-4] 

Certain  Ductile  Iron  Waterworks 
Fittings  From  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  an 
investigation  under  section  421(b)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2451(b)) 
(the  Act). 

SUMMARY:  Following  receipt  of  a 
petition,  on  September  5,  2003,  on 
behalf  of  Mc Wane,  Inc.,i  Birmingham. 
AL.  the  Commission  instituted 
investigation  No.  TA— 421-4,  Certain 
Ductile  Iron  Waterworks  Fittings  from 
China,  under  section  421(b)  of  the  Act 
to  determine  whether  certain  ductile 
iron  waterworks  fittings  ^  from  China 
are  being  imported  into  the  United 
States  in  such  increased  quantities  or 
under  such  conditions  as  to  cause  or 
threaten  to  cause  market  disruption  to 
the  domestic  producers  of  like  or 
directly  competitive  products.  The 
petition  also  alleges  imder  section  421  (i) 
of  the  Act  that  critical  circumstances 
exist  with  respect  to  the  subject 
products  and  requests  that  provisional 
relief  be  provided.  Accordingly,  the 
Commission  will  determine  whether 
delay  in  taking  action  would  cause 
damage  to  the  relevant  domestic 
industry  which  would  be  difficult  to 
repair,  and  if  that  determination  is 
affirmative,  make  a  preliminary 
determination  of  whether  imports  oi 
certain  ductile  iron  waterworks  fittings 


I  McWane  operates  three  subsidiaries  that 
produce  the  subject  products  including:  Clow  Water 
Systems  Co.,  Coshocton,  OH;  Tyler  Pipe  Co.,  Tyler, 
TX:  and  Union  Foundry  Co.,  Anniston,  AL. 

^  The  products  subject  to  this  investigation  are 
cast  pipe  or  tube  fittings  of  ductile  iron  (containing 
2.5  percent  carbon  and  over  0.02  percent 
magnesium  or  ma^esium  and  cerium,  by  weight) 
with  mechanical,  push-on  (rubber  compression)  or 
flanged  joints  attached.  Ductile  iron  waterworks 
fittings  are  used  to  join  pipes,  valves,  and  hydrants 
in  straight  lines  or  to  change,  divert,  divide,  or 
direct  the  flow  of  water  or  sewage  in  municipal 
utility  and  industrial  piping  systems.  Included 
within  this  definition  are  fittings  of  all  nominal 
diameters  and  of  both  full-bodied  and  compact 
designs. 

The  imported  products  are  provided  for  in 
statistical  reporting  number  7307.19,3070  of  the 
Harmonized  Tari^  Schedule  of  the  United  States 
(HTS).  Ahhough  the  HTS  category  is  provided  for 
convenience  and  Citstoms  purposes,  the  written 
description  of  the  merchandise  under  investigation 
is  dispositive. 


from  China  have  caused  or  threaten  to 
cause  market  disruption. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
rules  of  practice  and  procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  206.  subparts  A  and  E  (19 
CFR  part  206). 

EFFECTIVE  DATE:  September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187  or 
fniggles@usitc.gov),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  thismatter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 
Participation  in  the  investigation  and 
service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  service  list  containing  the 
names  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
this  investigation  upon  the  expiration  of 
the  period  for  filing  entries  of 
appearance. 

Ldmited  disclosure  of  confidential 
business  information  (CBI)  under  an 
administrative  protective  order  (APO) 
and  CBI  service  list. — Pursuant  to 
section  206.47  of  the  Commission's 
rules,  the  Secretary  will  make  CBI 
gathered  in  this  investigation  available 
to  authorized  applicants  imder  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  not  later 
than  seven  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  CBI  imder  the 
APO. 

Service  of  the  petition.— The  Secretary 
shall  promptly  notify  a  petitioner  when, 
before  the  establishment  of  a  service  list 
under  section  206.17(a)(4)  of  the 
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Commission's  rules,  he  or  she  approves 
an  application  under  section 
206.17(a)(2)  pursuant  to  section  206.47. 
When  practicable,  this  notification  shall 
be  made  by  facsimile  transmission.  The 
petitioner  shall  then  serve  a  copy  of  the 
petition,  including  all  confidential 
business  information,  on  the  approved 
lead  authorized  applicants  in 
accordance  with  section  206.17(f) 
within  two  (2)  calendar  days  of  the  time 
notification  is  made  by  the  Secretary. 

Upon  establishment  of  the  service  list, 
the  petitioner  shall  serve  the  lead 
authorized  applicants  enumerated  on 
the  list  established  by  the  Seqretary 
pursuant  to  section  206.17(a)(4)  that 
have  not  been  served  pursuant  to  the 
preceding  paragraph  within  two  (2) 
calendar  days  of  the  establishment  of 
the  Secretary's  list. 

Conference. — The  Commission  has 
scheduled  a  conference  in  connection 
with-this  investigation  beginning  at  9:30 
a.m.  on  September  26,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Subjects  related  to  critical 
circumstances  and  provisional  remedy 
proposals  may  be  addressed  at  the 
conference.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  Ruggles  (202-205-3187;  e- 
mail:  fruggles@usitc.com)  not  later  than 
September  23,  2003.  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  provisional  import  relief 
in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
relief  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference.  Oral 
testimony  and  written  materials  to  be 
submitted  at  the  conference  are 
governed  by  sections  201.6(b)(2)  and 
201.13(f)  of  the  Commission's  rules. 

Hearing. — The  Commission  has  also 
scheduled  a  hearing  in  connection  with 
this  investigation  begirming  at  9:30  a.m. 
on  November  6,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Subjects  related  to  both 
market  disruption  or  threat  thereof  and 
remedy  may  be  addressed  at  the 
hearing.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  October  28,  2003.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  October  30,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  hearing 
are  governed  by  sections  201.6(b)(2)  and 
201.13(f)  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 


testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  is 
encouraged  to  submit  briefs  to  the 
Commission.  The  deadline  for  filing 
postconference  briefs  relating  to  critical 
circumstances  market  disruption  and/or 
provisional  remedy  proposals  is  October 
1,  2003.  The  deadline  for  filing 
prehearing  briefs  is  October  28.  20O3, 
and  the  deadline  for  posthearing  briefs 
is  November  12.  2003.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  consideration  of  critical 
circumstances  market  disruption  and/or 
provisional  import  relief  on  or  before 
October  1.  2003;  and  a  written  statement 
related  to  the  consideration  of  market 
disruption  or  threat  thereof  and/or 
remedy  on  or  before  November  12.  2003. 
Parties  may  submit  final  comments  on 
market  disruption  on  or  before 
November  26.  2003.  and  on  remedy  on 
or  before  December  8.  2003.  Final 
comments  shall  contain  no  more  than 
ten  (10)  double  spaced  and  single  sided 
pages  of  textual  material,  and  shall  only 
concern  information  disclosed  after  the 
filing  of  posthearing  briefs.  Comments 
containing  new  factual  information 
shall  be  disregarded.  All  written 
submissions  must  conform  with  the  * 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  CBI  must  also  conform  with 
the  requirements  of  section  201.6  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize,  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  rules,  as  amended,  67 
FR  68036  (November  8,  2002). 

In  accordance  with  section  201.16(c) 
of  the  Commission's  niles.  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  be  timely  filed.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Remedy. — Parties  are  reminded  that 
no  separate  conference  or  hearing  on  the 
issues  of  provisional  remedy  or  final 
remedy  will  be  held.  Those  parties 
wishing  to  present  arguments  on  the 
issues  of  remedy  may  do  so  orally  at  the 
conference  or  hearing;  or  in  their 
postconference  briefs,  prehearing  briefs, 
posthearing  briefs,  or  final -comments  on 
remedy. 

Authority:  This  investigation  is  being 
conducted  under  the  authority  oflsection  421 
of  the  Trade  Act  of  1974;  this  notice  is 
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published  pursuant  to  section  206.3  of  the 
Commission's  rules. 

Issued:  September  9.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  03-23420  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  ttw  Secretary 

Privacy  Act  of  1974;  Publication  of 
Amendments  to  Existing  Systems  of 
Records 

AGENCY:  Offrce  of  the  Secretary,  Labor. 
ACTION:  Notice  of  Amendments  to 
Existing  Systems  of  Records. 


summary:  The  Privacy  Act  of  1974 
requires  that  each  agency  publish  notice 
of  all  proposed  and  final  amendments  to 
the  systems  of  records  that  it  maintains. 
This  document  proposes  to  add  two 
routine  uses  to  an  existing  system  of 
records,  and  it  makes  an  administrative 
amendment  to  a  second  system  of 
records. 

DATES:  Persons  wishing  to  comment  on 
the  proposed  routine  uses  to  the  existing 
system  of  records  may  do  so  by  October 
27,  2003. 

EFFECTIVE  DATE:  Unless  there  is  a  farther 
notice  in  the  Federal  Register,  these 
routine  uses  will  become  effective  on 
November  10,  2003.  The  amendment  to 
DOL/CFO-2  is  administrative  (non- 
substantive) and  therefore  will  become 
effective  on  September  15,  2003. 
■  ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Robert  A. 
Shapiro,  Associate  Solicitor,  Division  of" 
Legislation  and  Legal  Counsel.  200 
Constitution  Avenue,  NW.,  Room  N- 
2428,  Washington,  DC  20210  or  by  e- 
Mail  to  Miller.Miriam@dol.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  McD.  Miller,  Co-Counsel  for 
Administrative  Law,  Office  of  the 
Solicitor,  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Room  N- 
2428,  Washington,  DC  20210,  telephone 
(202) 693-5522. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  three  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a(e)(4)),  hereinafter 
referred  to  as  the  Act,  the  Department 
hereby  proposes  to  add  two  routine  uses 
to  an  existing  system  of  records,  and  it 
makes  an  administrative  amendment  to 
another  system  of  records. 

On  April  8,  2002,  in  Volume  67  at 
Page  16816  of  the  Federal  Register,  the 
Department  published  a  notice  of  147 
systems  of  records  which  are 


maintained  u  nder  the  Act.  On  February' 
6,  2003,  in  6^  FR  6185,  a  new  system 
of  records  ws  s  published  by  the  Office 
of  the  21st  C«  ntury  Workforce.  That 
system  is  ent  tied  D0L/21st  CENTURY- 
1,  Corresponiients  With  the  Office  of  the 
21stC:entury  Workforce. 

A.  At  this  t  me,  with  respect  to  DOL/ 
OIG-3,  the  Cwfice  of  the  Inspector 
General(OIG]  proposes  to  amend  the 
category  for  I  outine  Uses  by  adding  two 
new  paragraf  hs.  The  first  new 
paragraph  wi  1  allow  the  disclosure  of 
information  io  the  President's  Council 
on  Integrity  a  nd  Efficiency  (PCIE)  for  the 
purpose  of  ac  curate  reporting  to  the 
President  an<  Congress  on  the  activities 
of  the  Inspec  ors  General.  The  second 
new  paragraj  h  will  allow  the  disclosure 
of  informatio  i  to  members  of  the  PCIE, 
the  Departme  nt  of  Justice,  the  Federal 
Bureau  of  In>  estigation,  or  the  U.S. 
Marshals  Ser  /ice,  as  necessary,  for  the 
purpose  of  in  vestigative  qualitative 
assessment  r<  views  to  ensure  adequate 
internal  safeguards  and  management 
procedures  ale  maintained.  This  second 
routine  use  is  needed  to  enable  the  OIG 
to  comply  with  the  recently  enacted 
Homeland  Security  Act  of  2002  (Pub.  L. 
107-296,  Notember  25,  2002). 
Specifically,  subsection  812(a)  of  that 
Act  requires  hat  memoranda  of 
understandir  g  be  entered  into  so  that  an 
external  revi(  iw  process  be  established 
to  ensure  tha  adequate  internal 
safeguards  ai  d  management  procedures 
exist  within  (  ach  OIG  Office  that 
receives  auth  oriiation  under  paragraph 
(2)  of  section  812  (a),  which 
significantly  sxpands  the  OIGs'  police 
powers. 

B.  In  a  sec(  nd  administrative 
(nonsubstant  ve)  amendment,  with 
respect  to  DC  L/OCFO-2,  the  Office  of 
the  Chief  Financial  Officer  (CFO), 
hereby  amen  Is  the  category  for 
Categories  of  Records  in  the  System  by 
adding  three  items  of  information, 
which  are  thi  s  "financial  institution 
code,  the  bar  k  account  number,  and  the 
bank  account  type".  Comment  by  the 
public  on  thi ;  addition  is  not  necessary. 

General  Pref  itory  Statement  f 

1.  In  its  Af  ril  8,  2002  publicatioft,  the 
Department  j  ave  notice  of  twelve 
paragraphs  c  jntaining  routine  uses 
which  apply  to  all  of  its  systems  of 
records,  exce  pt  for  DOL/OASAM-5  and 
DOL/OASA^  i-7.  These  twelve 
paragraphs  v  ere  presented  in  the 
General  Prefi  tory  Statement  for  that 
document,  ai  id  it  appeared  at  Page 
16825  of  Voi  ame  67  of  the  Federal 
Register.  At  his  time  we  are 
republishing  the  April  8,  2002  version 
of  the  Genen  1  Prefatory  Statement  as  a 
convenience  to  the  reader  of  this 


document.  This  General  Prefatory 
Statement  was  also  republished  on 
February  6,  2003,  at  68  FR  6185-6187. 

2.  This  republication  shall  include  the 
statement  that  pursuant  to  the 
Flexiplace  Program,  the  system  location 
for  all  systems  of  records  may  be 
temporarily  located  at  alternate 
worksites,  including  the  employees' 
homes  or  at  geographically  convenient 
satellite  offices  for  part  of  the 
workweek. 

The  public,  the  Office  of  Management 
and  Budget  (0MB),  and  the  Congress  are 
invited  to  submit  written  comments  on 
the  proposed  two  routine  uses.  A  report 
on  these  proposed  routine  uses,  and  the 
amendment  to  DOL/OCFO-2,  has  been 
provided  to  OMB  and  to  the  Congress  as 
required  by  OMB  Circular  A-130, 
Revised,  and  5  U.S.C.  552a. 

General  Prefatory  Statement 

A.  Universal  Routine  Uses  of  the 
Records 

The  following  routine  uses  of  the 
records  apply  to  and  are  incorporated  by 
reference  into  each  system  of  records 
published  below  unless  the  text  of  a 
particular  notice  of  a  system  of  records 
indicates  otherwise.  These  routine  uses 
do  not  apply  to  DOL/OASAM— 5, 
Rehabilitation  and  Counseling  File,  nor 
to  DOL/OASAM— 7,  Employee  Medical 
Records. 

1.  To  disclose  the  records  to  the 
Department  of  Justice  when: 

The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity;  or  (c)  the  United 
States  Government,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
-litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

2.  To  disclose  the  records  in  a 
proceeding  before  a  court  or 
adjudicative  body,  when:  (a)  The  agency 
or  any  component  thereof;  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity;  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity;  or  (d)  the  United  States 
Government,  is  a  party  to  Etigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation,  and  that  the 
use  of  such  records  is  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

3.  When  a  record  on  its  face,  or  in 
conjunction  with  other  information, 


indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
iForeign,  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  agency  determines  by 
careful  review  that  ihe  records  or 
information  are  both  relevant  and 
necessary  to  any  enforcement, 
regulatory,  investigative  or  prosecutive 
responsibility  of  the  receiving  entity, 
and  that  the  use  of  such  records  or 
information  is  for  a  purpose  that  is 
compatible  with  the  piu-poses  for  which 
the  agency  collected  the  records. 

4.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

5.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  imder  44  U.S.C.  2904  and 
2906. 

6.  To  disclose  to  contractors, 
employees  of  contractors,  consultants, 
grantees,  and  volunteers  who  have  been 
engaged  to  assist  the  agency  in  the 
performance  of  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement  or  other  activity  or  service  for 
the  Federal  Government. 

Note  1.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the  Privacy 
Act  of  1974.  as  amended.  5  U.S.C.  552a;  see 
also  5  U.S.C.  552a(m). 

7.  To  the  parent  locator  service  of  the 
Department  of  Health  and  Hiunan 
Services  or  to  other  authorized  persons 
defined  by  Public  Law  93 — 647  the 
name  and  current  address  of  an 
individual  for  the  purpose  of  locating  a 
parent  who  is  not  paying  required  child 
support. 

8.  To  any  source  from  which 
information  is  requested  in  the  course  of 
a  law  enforcement  or  grievance 
investigation,  or  in  the  course  of  an 
investigation  concerning  retention  of  an 
employee  or  other  personnel  action,  the 
retention  of  a  security  clearance,  the 
letting  of  a  contract,  the  retention  of  a 
grant,  or  the  retention  of  any  other 
benefit,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request. 
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and  identify  the  type  of  information 
requested. 

9.  To  a  Federal,  State,  local,  foreign, 
or  tribal  or  other  public  authority  of  the 
fact  that  this  system  of  records  contains 
information  relevant  to  the  hiring  or 
retention  of  an  employee,  the  granting 
or  retention  of  a  security  clearance,  the 
letting  of  a  contract,  a  suspension  or 
debarment  determination  or  the 
issuance  or  retention  of  a  license,  grant, 
or  other  benefit. 

10.  To  the  Office  of  Management  and 
Budget  during  the  coordination  and 
clearance  process  in  connection  with 
legislative  matters. 

1 1 .  To  the  Department  of  the 
Treasury,  and  a  debt  collection  agency 
with  which  the  United  States  has 
contracted  for  collection  services  to 
recover  debts  owed  to  the  United  States. 

12.  To  the  news  media  and  the  public 
when  (1)  the  matter  under  investigation 
has  become  public  knowledge,  (2)  the 
Solicitor  of  Labor  determines  that 
disclosure  is  necessary  to  preserve 
confidence  in  the  integrity  of  the 
Department  or  is  necessary  to 
demonstrate  the  accountability  of  the 
Department's  officers,  employees,  or 
individuals  covered  by  this  system,  or 
(3)  the  Solicitor  of  Labor  determines  that 
there  exists  a  legitimate  public  interest 
in  the  disclosure  of  the  information, 
except  to  the  extent  that  the  Solicitor  of 
Labor  determines  in  any  of  these 
situations  that  disclosure  of  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
imwarranted  invasion  of  personal 
privacy. 


B.  System  Location- 
Pmgrams 


-Flexiplace 


The  following  paragraph  applies  to 
and  is  incorporated  by  reference  into  all 
of  the  Department's  systems  of  records 
under  the  Privacy  Act,  within  the 
category  entitled,  SYSTEM  LOCATION: 

"Pursuant  to  the  Department  of 
Labor's  Flexiplace  Programs,  copies  of 
records  may  be  temporarily  located  at 
alternative  worksites,  including 
employees'  homes  or  at  geographically 
convenient  satellite  offices  for  part  of 
the  workweek.  All  appropriate 
safeguards  will  be  taken  at  these  sites." 

L  Publication  of  a  Proposed 
Amendment 

DOL/OIG-3,  is  proposed  to  be 
amended  by  revising  the  category  of 
Routine  Uses  to  read  as  set  forth  below. 
For  the  convenience  of  the  reader,  the 
entire  system  is  being  republished  in 
full.  The  current  version  of  this  system 
is  published  at  67  FR  16908,  April  8, 
2002. 


DOUOIG-3 
SYSTEM  NAME: 

hivestigative  Case  Files,  Case 
Development  and  Intelligence  Records. 

SECuRmr  classification: 
Not  applicable. 

SYSTEM  location: 

Office  of  Inspector  General,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210 
and  in  the  OIG  regional  and  field 
offices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  or  entities  known  or    - 
suspected  of  being  involved  in  or 
associated  with  criminal  activity,  labor 
racketeering,  or  other  violation  of  law  or 
regulation  and  associates  of  those 
individuals. 

CATEGORIES  OF  RECORtK  IN  THE  SYSTEM! 

The  system  of  records  contains 
materials  related  to  criminal  and  civil 
investigations,  intelligence  and  other 
background  information  based  on 
reasonable  suspicion  of  criminal 
activity,  statements  and  other  material 
from  subjects  and  witnesses; 
information  from  government 
investigatory  or  law  enforcement 
oi:ganizations  and  projects  (federal, 
state,  local  or  international); 
investigative  notes  and  reports; 
sununary  information  for  indexing  and 
cross-referencing;  other  evidence  and 
background  materials  existing  in  any 
form  [e.g.  audio  or  video  tape, 
photographs,  computer  tapes  or  disks). 

AUTHOWTY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 

^  5  U.S.C.  App  3;  the  Act  of  March  4. 
1913  (37  Stat.  736)  29  U.S.C.  551; 
Secretary's  Order  2-90,  dated  January 
31, 1990  concerning  the  authorization 
and  organization  of  the  Office  of 
Inspector  General  at  the  Department; 
and  the  Omnibus  Crime  Control  Act  of 
1984;  and  28  CFR  23.1. 

PURPOSE(S): 

This  system  of  records  is  maintained 
as  a  repository  for:  (1)  Records  created 
as  a  result  of  targeting,  surveys  and 
projects  for  the  development  of  cases 
and  investigations  for  the  Office  of 
Investigations  and  for  the  Office  of 
Labor  Racketeering;  (2)  intelligence 
information  concerning  individuals 
identified  as  potential  violators  of 
criminal,  labor  and  labor-related  laws 
and  other  individuals  associated  with 
them;  and  (3)  for  other  research  and 
analysis  to  share  with  other  law 
enforcement  organizations  if  in 
compliance  with  28  CFR  23.1. 
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nOUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  MCLUDINQ  CATEGORIES  OF  USERS  AND 
TNE  PURPOSES  OF  SUCN  USES: 

A.  Referral  to'  federal,  state,  local  and 
foreign  investigative  and/or  prosecutive 
authorities.  A  record  from  a  system  of 
records,  which  indicates  either  by  itself 
or  in  combination  with  other 
information  within  the  agency's 
possession  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  and  whether  arising  by 
general  statute  or  particular  program 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  may  be 
disclosed  as  a  routine  use,  to  the 
appropriate  federal,  foreign,  state  or 
local  agency  or  professional 
organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  or 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  piusuant 
thereto. 

B.  Introduction  to  a  grand  jury.  A 
record  from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  a  grand 
)ury  agent  piirsuant  either  to  a  federal  or 
state  grand  jury  subpoena  or  to  a 
prosecution  request  that  such  record  be 
released  for  the  piupose  of  its 
introduction  to  a  grand  jury. 

C.  Referral  to  federal,  state,  local  or 
professional  licensing  boards.  A  record^ 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  any 
governmental,  professional  or  licensing 
authority  when  such  record  reflects  on 
qualifications,  either  moral,  educational 
or  vocational,  of  an  individual  seeking 
to  be  licensed  or  to  maintain  a  license. 

D.  Disclosiire  to  contractor,  grantee  or 
other  indirect  recipient  of  federal  funds 
to  allow  such  entity  to  effect  corrective 
action  in  agency's  best  interest.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  any  direct 
or  indirect  recipient  of  federal  funds 
where  such  record  reflects  serious 
inadequacies  with  a  recipient's 
personnel,  and  disclosure  of  the  record 
is  made  to  permit  a  recipient  to  take 
corrective  action  beneficial  to  the 
Government. 

E.  Disclosure  to  any  source,  either 
private  or  governmental,  to  the  extent 
necessary  to  solicit  information  relevant 
to  any  investigation,  audit  or  inspection. 
A  record  from  a  system  of  records  may 
be  disclosed,  as  a  routine  use,  to  any 
source,  either  private  or  governmental, 
to  the  extent  necessary  to  secure  from 
such  source  information  relevant  to  and 
sought  in  furtherance  of  an 
investigation,  audit,  or  evaluation. 


foreign  or 
use  in  conn 
assignment, 
individual, 
clearance, 
of  an  indivi* 


F.  Disclosi  ire  to  any  domestic  or 
foreign  govei  nmental  agencies  for 

other  action.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  us0,  to  a  federal,  state,  local, 

lemational  agency,  for  their 
tion  with  such  entity's 
iring  or  retention  of  an 
suance  of  a  security 
orting  of  an  investigation 
al,  letting  of  a  contract  or 
issuance  of  ^  license,  grant  or  other 
benefit,  to  thje  extent  that  the 
information  s  relevant  and  necessary  to 
such  agency' s  decision  on  the  matter. 

G.  Disclos  ire  to  a  board  of  contract 
appeals,  GAl  )  or  any  other  entity 
hearing  a  coi  itractor  protest  or  dispute. 
A  record  froi  a  a  system  of  records  may 
be  disclosed  as  a  routine  use,  to  the 
United  State  i  General  Accounting 
Office,  to  a  h  oaid  of  contract  appeals,  or 
to  the  claims  coiui  in  bid  protest  cases 
or  contract  dfcspute  cases  involving 
procurement 

H.  Disclosure  to  domestic  or  foreign 
government!  1  law  enforcement  agency 
in  order  to  o  rtain  information  relevant 
to  an  OIG  or  DOL  decision.  A  record 
from  a  systei  a  of  records  may  be 
disclosed,  as  a  routine  use,  to  a 
domestic  or  breign  govenunental 
agency  maintaining  civil,  criminal  or 
other  relevant  enforcement  information, 
or  other  pert  nent  information,  in  order 
to  obtain  infi  )rmation  relevant  to  an  OIG 
or  DOL  deci!  ion  concerning  the 
assignment,  liring,  or  retention  of  an 
individual,  t  le  issuance  of  a  seciuity 
clearance,  th  b  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit,  or  wnich  may  be  relevant  to  an 
OIG  or  DOL  nvestigation,  audit,  or 
evaluation. 

I.  Disclosu  re  to  OMB  or  DOJ  regarding 
Freedom  of  information  Act  and  Privacy 
Act  advice,  biformation  from  a  system 
of  records  may  be  disclosed,  as  a  routine 
use,  to  the  olffice  of  Management  and 
Budget  or  the  Department  of  Justice  in 
order  to  obta  in  advice  regarding 
statutory  or  i  ither  requirements  under 
the  Freedom  of  Information  Act  or 
Privacy  Act. 

J.  Disclosu  re  pursuant  to  the  receipt  of 
a  valid  subp  )ena.  A  record  from  a 
system  of  ret  :ords  may  be  disclosed,  as 
a  routine  us(  i,  in  response  to  a  facially 
valid  subpot  na  for  the  record. 
Disclosure  n  lay  also  be  made  when  a 
subpoena  or  order  is  signed  by  a  judge 
from  a  coxut  of  competent  jurisdiction, 
to  Treasury  and  DOJ  in 
an  ex  parte  court  order  to 
er  information  from  the 
from  a  system  of  records 
sed,  as  a  routine  use,  to 
nt  of  Treasury  and  the 


K.  Discloi 
pursuance 
obtain  taxp 
IRS.  A  reco: 
may  be  disc! 
the  Dep 


Department  of  Justice  when  the  OIG 


seeks  an  ex  parte  court  order  to  obtain 
taxpayer  information  from  the  Internal 
Revenue  Service. 

L.  Disclosiue  to  a  consumer  reporting 
agency  in  order  to  obtain  relevant 
investigatory  information.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use,  to  a  "consumer  reporting 
agency"  as  that  term  is  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  and  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)),  for  the  purposes  of 
obtaining  information  in  the  course  of 
an  investigation,  audit,  or  evaluation^ 

M.  Disclosure  in  accordance  with 
computer  matching  laws,  regulations 
and/or  guidelines.  A  record  may  be 
disclosed  to  a  federal,  state^  or  local 
agency  for  use  in  computer  matching 
programs  to  prevent  and  detect  fraud 
and  abuse  in  benefit  programs 
administered  by  those  agencies,  to 
support  civil  and  criminal  law 
enforcement  activities  of  those  agencies 
and  their  components,  and  to  collect 
debts  and  overpayments  owed  to  the 
agencies  and  their  components.  This 
routine  use  does  not  provide 
unrestricted  access  to  records  for  such 
law  enforcement  and  related  anti-fraud 
activities;  each  request  for  disclosiire 
will  be  considered  in  light  of  the 
applicable  legal  and  administrative 
requirements  for  the  performance  of  a 
computer  matching  program  or 
procedure. 

N.  Disclosiue  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency,  for  the  preparation  of  reports 
to  the  President  and  Congress  on  the 
activities  of  the  Inspectors  General. 

O.  Disclosiire  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency,  the  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  or 
the  U.S.  Marshals  Service,  as  necessary,  - 
for  the  purpose  of  conducting 
qualitative  assessment  reviews  of  the 
investigative  operations  of  the  DOL  OIG 
to  ensure  that  adequate  internal 
safeguards  and  management  procedures 
are  maintained. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

pouces  and  practices  for  storing, 
retrieving,  accessmo,  and  disposing  of 
records  in  the  system: 

storage: 

The  records  are  stored  on  a  variety  of 
mediums  including  paper,  magnetic 
tapes  or  discs,  and/or  optical  digital 
data  discs. 
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retrievabiuty: 

Retrievable  by  name  of  individual 
subject,  other  personal  identifiers  and 
other  non-personal  elements. 

SAFEGUARDS: 

Available  on  an  official  need-to-know 
basis  and  kept  in  locked  storage  when 
not  in  use.  Offices  containing  records 
are  restricted  to  authorized  personnel 
only.  Any  automated  data  can  only  be 
accessed  by  a  password  from  an 
authorized  user.  Computer  terminals 
with  access  are  away  from  general  staff 
and  housed  in  locked  offices. 

RETENTION  AND  DISPOSAL: 

Closed  Labor  Racketeering  case  files 
are  retired  to  the  Federal  Records  Center 
and  retained  for  20  yeeirs.  All  other 
cases  are  destroyed  10  years  after  the 
files  are  closed.  Intelligence  information 
maintained  in  electronic  files  are 
reviewed  every  5  years  for  relevance 
and  importance.  Information  deemed 
obsolete  or  otherwise  uru-eliable  is 
deleted  after  5  years.  Electronic 
information  for  which  accuracy  of 
information  and  reliability  of  source 
cannot  be  confirmed  is  deleted  after  1 
year.  Electronic  Information  collected 
for  which  reliability  of  source  and 
reasonable  suspicion  of  criminal  activity 
has  been  confirmed  and  linked  to  long 
term,  known  organized  crime  activity 
can  be  kept  in  excess  of  5  years.  All 
records  are  destroyed  20  years  after  cut 
off  date. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  OIG/DOL.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

NOTIRCATION  PROCEDURE: 

Inquiries  concerning  this  system  can 
be  directed  to:  Disclosure  Officer,  OIG, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Inquiries  must 
comply  with  the  requirements  in  29 
CFR  part  71. 

RECORD  ACCESS  PROCEDURE:  ' 

Individuals  can  request  access  to  any 
record  pertaining  to  him/her  by  mailing 
a  request  to  the  Disclosure  Officer  hsted 
above  and  in  accordance  with  29  CFR 
71.2. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
Disclosure  Officer  listed  in  29  CFR  Part 
71.  In  addition,  the  request  should  state_ 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 


amendment  sought  for  the  information. 
See  29  CFR  part  71. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Secretary  of  Labor  has 
promulgated  regulations  which  exempt 
information  contained  in  this  system  of 
records  from  various  provisions  of  the 
Privacy  Act  depending  upon  the 
purpose  for  which  the  information  was 
gathered  and  for  which  it  will  be  used. 
The  various  law  enforcement  purposes 
and  the  reasons  for  the  exemptions  are 
as  follow: 

(a)  Criminal  Law  Enforcement: 
Information  compiled  for  this  purpose  is 
exempt  from  all  of  the  provisions  of  the 
Act  except  the  following  sections:  (b), 
(c)(1)  and  (2),  (e)(4)(A)  through  (F), 
(e)(6),  (7),  (9),  (10),  and  (11),  and  (i). 
This  material  is  exempt  because  the 
disclosure  and  other  requirements  of  the 
Act  would  substantially  compromise  the 
efficacy  and  integrity  of  OIG  operations 
in  a  number  of  ways.  Indeed,  disclosure 
of  even  the  existence  of  these  files 
would  be  problematic. 

Disclosure  could  enable  suspects  to 
take  action  to  prevent  detection  of 
criminal  activities,  conceal  evidence,  or 
escape  prosecution.  Required  disclosure 
of  information  contained  in  this  system 
could  lead  to  the  intimidation  of,  or 
harm  to,  informants,  witnesses  and  their 
respective  families  or  OIG  personnel 
and  their  families. 

Disclosure  could  invade  the  privacy 
of  individuals  other  than  subjects  and 
disclose  their  identity  when 
confidentiality  was  promised  to  them. 
Disclosures  from  these  files  could 
interfere  with  the  integrity  of  other 
information  which  would  otherwise  be 
privileged,  see,  e.g.,  5  U.S.C.  552(b)(5) 
and  which  could  interfere  with  other 
important  law  enforcement  concerns, 
see,  e.g.,  5  US.C.  552(b)(7). 

The  requirement  that  only  relevant 
and  necessary  information  be  included 
in  a  criminal  investigative  file  is 
contrary  to  good  investigative  practices 
which  require  a  full  and  complete 
inquiry  and  exhaustion  of  all  potential 
sources  of  information.  5  U.S.C. 
552a(e)(l).  Similarly,  maintaining  only 
those  records  which  are  accurate, 
relevant,  timely  and  complete  and 
which  assure  fairness  in  a  determination 
is  contrary  to  established  investigative 
techniques.  5  U.S.C.  552a(e)(5). 
Requiring  investigators  to  obtain 
information  to  the  greatest  extent 
practicable  directly  from  the  subject 
individual  would  be  counterproductive 
to  performance  of  a  clandestine  criminal 
investigation.  5  U.S.C.  552a(e){2). 
Finally,  providing  notice  to  an 
individual  interviewed  of  the  authority 


of  the  interviewer,  the  purpose  to  which 
the  information  provided  may  be  used, 
the  routine  uses  of  that  information  and 
the  effect  upon  the  individual  should  he 
choose  not  to  provide  the  information 
sought  could  discourage  the  free  flow  of 
information  in  a  criminal  law 
enforcement  inquiry.  5  U.S.C. 
552a(e)(3). 

(b)  Other  Law  Enforcement:  In 
accordance  with  5  U.S.C.  552a(k)(2), 
investigatory  material  compiled  for  law 
enforcement  purposes  (to  the  extent  it  is 
not  already  exempted  by  5  U.S.C. 
552a(j){2)),  is  exempted  from  the 
following  provisions  of  the  ACT:  (c)(3), 
(d),  (e)(1).  (e)(4)(G),  (H),  (I)  and  (f).  This 
material  is  exempt  because  the 
disclosure  and  other  requirements  of  the 
act  could  substantially  compromise  the 
efficacy  and  integrity  of  OIG  operations. 
Disclosure  could  invade  the  privacy  of 
other  individuals  and  disclose  their 
identity  when  they  were  expressly 
promised  confidentiality. 

Disclosure  could  interfere  with  the 
integrity  of  information  which  would 
otherwise  be  subject  to  privileges,  see, 
e.g.,  5  U.S.C.  552(b)(5);  and  which  could 
interfere  with  other  important  law 
enforcement  concerns.  See,  e.g.,  5  U.S.C. 
552(b)(7). 

II.  Publication  of  an  Amendment 

DOL/OCFO-2,  Department  of  Labor 
Accounting  and  Related  Systems,  is 
amended  by  adding  the  following 
words,  "financial  institution  code,  bank 
account  nvunber,  and  bank  account 
type",  to  the  category  entitled  Categories 
of  Records  in  the  System.  The  current 
version  of  this  system  appears  at  67  FR 
16863,  April  8,  2002. 

Signed  at  Washington,  DC,  this  3rd  day  of 
September,  2003. 
Elaine  L.  Chao, 
Secretary  of  Labor. 

[PR  Doc.  03-23403  Filed  9-12-03;  8:45  am] 
BtLUNG  CODE  4S10-23-P 


LEGAL  SERVICES  CORPORATION  , 

Notice  of  Intent  To  Award— Grant 
Awards  for  the  Provision  of  Civil  Legal 
Services  to  Eligible  Low-Income 
Clients  Beginning  January  1, 2004  . 

agency:  Legal  Services  Corporation. 
action:  Announcement  of  intention  to 
make  FY  2004  Competitive  Grant 
Awards. 


SUMMARY:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  grants  and  contracts 
to  provide  economical  and  effective 
delivery  of  high  quality  ciyil  legal 
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services  to  eligible  low-income  clients, 
beginning  January  1,  2004. 
DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
October  15,  2003. 

ADDRESS:  Legal  Services  Corporation — 
Competitive  Grants,  Legal  Services 


Corporation;  13333  K  Street,  NW.,  Third 
Floor;  Washington,  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  Halfey,  Office  of  Program 
Performance^  (202)  295-1545. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  LSC's  announcement  of  funding 
availability  on  April  18,  2003  (68  FR 


19230),  and  Grant  Renewal  applications 
due  on  August  11,  2003,  LSC  intends  to 
award  funds  to  the  following 
organizations  to  provide  civil  legal 
services  in  the  indicated  service  areas. 
Amounts  are  subject  to  change. 


Service  area 


Applicant  name 


Grant  amount 


Alabama: 

AL-t  

AL-2  

AL-3  

MAL 

Alaska: 

AK-1  

NAK-1   

American  Samoa: 

AS-1 

Arizona: 

AZ-2  

AZ-3  

AZ-5  

MAZ  

NAZ-5  

NAZ-6  

Arionsas: 

AR-€ 

AFI-7 

MAR 

Califomid: 

CA-1  

CA-2 

CA-12  

CA-14 

CA-19  

CA-26  

CA-27  

CA-28  

CA-29  

CA-30  

CA-31  

MCA 

NCA-1  

Colorado: 

CO-6  

MCO  

NCO-1  

Connecticut: 

CT-1  

NCT-1   

Delaware: 

DE-1  

MDE 

District  of  Columbia: 

DC-1 

Florida: 

FL-^5  

FL-13  

FL-i4  

FL-15  

-       FL-16  

FL-17  

FL-18  

MFL  

Georgia: 

GA-1   ^... 

GA-2  

MGA 

Guam: 

GU-1  

Hawaii: 

HM  


Legal  Sen/Ices  Corpora  ti 
Legal  Services  of  North  -Central 
Legal  Sen/ices  of  Metre 
Texas  Rural  Legal  Aid 


ion  of  Alabama,  Inc.  . 
Alabama,  Inc. 

Birmingham,  Inc 

Inc 


Alaska  Legal  Services 
Alaska  Legal  Services 


Corporation 
I  Corporation 


Uunai  Legal  Services  C  linic 


Sefvi 


DNA-Peoples  Legal 
Community  Legal 
Southem  Arizona  Lega 
Community  Legal 
DNA-Peoples  Legal 
Southern  Arizona  Lega 


Servi  :es 


Servi  :es 


Sev 


ices.  Inc. 
Inc.  .. 
Aid,  Inc.  . 
Inc.  .. 
ices.  Inc. 
Aid,  Inc.  . 


Legal  Aid  of  Arkansas,  Inc. 
Center  for  Arkansas  Legal  Services 
Texas  Rural  Legal  Aid,  fine. 


Le;  al 


San 


California  Indian  Legal 
Greater  Bakersfleld 
Inland  Counties  Legal 
Legal  Aid  Society  of 
Legal  Aid  Society  of  Oi^nge 
Central  California  Lega 
Legal  Services  of  Norttiern 
Bay  Area  Legal  Aid 
Legal  Aid  Foundation 
Neighborhood  Legal 
California  Rural  Legal 
Califomia  Rural  Legal . 
Califomia  Indian  Legal 


Services,  Inc 

Assistance,  Inc. 

Services,  Inc 

Diego,  Inc 

County,  Inc.  . 

Services 

California,  Inc. 


Svcs 


Los  Angeles  

of  Los  Angeles  County 

Assistance,  Inc 

ssistance,  Inc 

Services,  Inc 


Colorado  Legal  Service  s 
Cotorado  Legal  Service  s 
Colorado  Legal  Service  s 


i/IOiS 


Statewide  Legal  Serv 
Pine  Tree  Legal  Assistance 


of  Connecticut, 
Inc 


Inc. 


Legal  Services  Corporation  of  Delaware,  Inc. 
Legal  Aid  Bureau,  Inc.] 


Neighborhood  Legal  S<  irvices  Program  of  DC 

Legal  Services  of  Grealer  Miami,  Inc 

Legal  Services  of  Nortl^  Florida,  Inc 

Three  Rivers  Legal  Services,  Inc 

Central  Florida  Legal  Services,  Inc. 
Bay  Area  Legal  Serviass,  ' — 


Florida  Rural  Legal  Sei  vices,  Inc 

Coast  to  Coast  Legal  /  id  of  South  Florida,  Inc. 
Florida  Rural  Legal  Sei  vices,  Inc „ 


Atlanta  Legal  Aid  Soci«  ty,  Inc. 
Georgia  Legal  Service!  Program 
Georgia  Legal  Services  Program 

Guam  Legal  Services  f^orporation 

Legal  Aid  Society  of  H|iwaii 


Inc. 


4,586,934 

553,475 

919,879 

29,572 

668,452 
486,658 

305,089 

516,782 
3,501.239 
1,688,675 

133,441 
2,348,146 

573,584 

1,435,222 

2,129,854 

71,039 

30,535 
848,324 
3,769,285 
2,635,806 
3,681,511 
2,654,071 
3,279,525 
3,866,187 
7,330,091 
4,329.818 
4,326.942 
2,372,598 
795,016 

3.132,985 

133,483 

86,419 

2,142.513 
14.088 

558,813 
22,314 

910,335 

3.211.290 
1,328,179 
1,613.837 
2.785,758 
2.363.728 
2,448.473 
1.673,154 
812,347 

2,327,539 

5,914,583 

352,379 

289,246 

1.188.748 
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Service  area 


MHI  

NH1-1   

Idaho: 

ID-1  

MID  

NID-1    

Illinois: 

IL-3 

IL-6 

IL-7 

MIL 

Indiana: 

IN-5  

MIN  

Iowa: 

IA-3  

MIA  

Kansas: 

KS-1  

MKS  

Kentucky: 

KY-2  

KY-5  

KY-9  

KY-10  

MKY  

Louisiana: 

LA-1   

LA-10  

LA-11   

LA-12  

MLA  

Maine: 

ME-1 

MMX-1   

NME-1  

Maryland: 

MD-1  

MMD  

Massachusetts: 

MA-1   

MA-2  

MA-3  .= 

MA-4  

MA-5  

MA-10  

Michigan: 

MI-9 

MI-12 

MI-13 

MI-14 

MI-15 

MMI 

NMI-1  

Micronesia: 

MP-1  

Minnesota; 

MN-1  

MN-2  

MN-3  

MN-4  

MN-5  

MMN  

NMN-1    

Mississippi: 

MS-9  

MS-10  

NMS-1  

MMS  

Missouri: 

MO-3 

MO-4  

MO-5  


Applicant  name 


Legal  Aid  Society  of  Hawaii  

Native  Hawaiian  Legal  Corporation 


Idaho  Legal  Aid  Services,  Inc. 
Idaho  Legal  Aid  Services,  Inc. 
Idaho  Legal  Aid  Services,  Inc. 


Land  of  Lincoln  Legal  Assistance  Foundation,  Inc. 
Legal  Assistance  Foundation  of  Metro.  Chicago  ... 

Prairie  State  Legal  Services,  Inc 

Legal  Assistance  Foundation  of  Metro  Chicago  ... 


Indiana  Legal  Services,  Inc. 
Indiana  Legal  Services,  Inc. 


Iowa  Legal  Aid 
Iowa  Legal  Aid 


Kansas  Legal  Services,  Inc. 
Kansas  Legal  Services,  Inc. 


Legal  Aid  Society  

Appalachian  Research  and  Defense  Fund  of  KY 

Cumt)er1and  Trace  Legal  Services,  Inc 

Legal  Aid  of  the  Blue  Grass 

Texas  Rural  Legal  Aid,  Inc 


Capital  Area  Legal  Services  Corporation 

Acadiana  Legal  Service  Corporation  

Legal  Services  of  North  Louisiana,  Inc 

Southeast  Louisiana  Legal  Services  Corporation 
Texas  Rural  Legal  Aid,  Inc 


Pine  Tree  Legal  Assistance,  Inc. 
Pine  Tree  Legal  Assistance,  Inc. 
Pine  Tree  Legal  Assistance,  Inc. 


Legal  Aid  Bureau,  Inc. 
Legal  Aid  Bureau,  Inc. 


Volunteer  Lawyers  Project  of  the  Boston  Bar  Assoc. 

South  Middlesex  Legal  Services,  Inc 

Legal  Services  for  Cape  Cod  and  Islands,  Inc 

Merrimack  Valley  Legal  Services,  Inc 

New  Center  for  Legal  Advocacy,  Inc 

Massachusetts  Justice  Project,  Inc 


Legal  Services  of  Northern  Michigan,  Inc 

Legal  Services  of  South  Central  Michigan,  Inc. 

Legal  Aid  and  Defender  Association,  Inc 

Legal  Services  of  Eastern  Michigan  

Westem  Michigan  Legal  Services 

Legal  Services  of  South  Central  Michigan,  Inc. 
Michigan  Indian  Legal  Services,  Inc 


Micronesian  Legal  Services,  Inc. 


Legal  Aid  Service  of  Northeastern  Minnesota  

Judicare  of  Anoka  County,  Inc 

Central  Minnesota  Legal  Services,  Inc 

Legal  Services  of  Northwest  Minnesota  Corporation 
Southern  Minnesota  Regional  Legal  Services,  Inc.  .. 
Southern  Minnesota  Regional  Legal  Services,  Inc.  .. 
Anishinalje  Legal  Services,  Inc 


North  Mississippi  Rural  Legal  Services,  Inc 

Southeast  Mississippi  Legal  Services  Corporation 
Southeast  Mississippi  Legal  Services  Corporation 
Texas  Rural  Legal  Aid,  Inc 


Grant  amount 


Legal  Aid  of  Westem  Missouri 

Legal  Services  of  Eastern  Missouri,  Inc. 
Mid-Missouri  Legal  Services  Corporation 


MO-7 I  Legal  Services  of  Southem  Missouri 


61,936 
206,129 

1 ,068.500 
167.992 
_  58,462 

2,495,556 

5,980,989 

2.508,135 

224,358 

4,747^833 
102.190 

2.394.186 
33.911 

2,270,247 
10.683 

1,143,844 
1,991,488 
1,187,982 
1.223,597 
38.251 

1,381,598 
2.004.069 
1.891,560 
2.497,451 
24,749 

.1,063,399 

112,250 

58,000 

3,565.245 
81,714 

1,635,934 
194,238 
229,0^ 
754,434 
591.269 

1,355.767 

735,345 
1,279,155 
3,893,504 
1,446,629 
1 ,600,045 
541,005 
148,132 

1,482,449 

435,316 
102.516 

1,188,374 
411,185 

1,183,004 
179,823 
215,049 

2,030,565 

2,977,787 

74,802 

51,294 

1,692.000 

1.819,872 

358,791 

1,626,256 
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Service  area 


Applicant  name 


Grant  amount 


MMO 

Montana: 

MT-1   

MMT  

NMT-1  , 

Nebraska: 

NE-4 

MNE 

NNE-1  

Nevada: 

NV-1  

MNV 

NNV-1  

New  Hampshire: 

NH-1   

New  Jersey: 

NJ-6  

NJ-12  ^. 

NJ-15  

NJ-16  

NJ-17  

NJ-18  

MNJ  

New  Mexico: 

NM-1   

NM-5  

MNM  

NNM-2  

NNM-4  

New  York: 

NY-7 

NY-9 

NY-20  

NY-21  

NY-22 

NY-23 

.  NY-24  .:. 

MNY 

North  Carolina: 

NC-5  : 

MNC  

NNC-1 

North  Dakota; 
^    ND-3  

MND  

NND-3 

Ohk): 

OH-5  

OH-17  

OH-18  

OH-19  

OHP-20  

OH-21  

OH-22  

MOH  

Oklahoma: 

OK-3  

MOK  

NOK-1  

Oregon: 

OR-2  

OR-4 

Oft-5  

MOR  

NOR-1  

Pennsylvania: 

PA-1  

PA-5 

PA-8 

PA-11  

PA-23  

PA-24  

PA-25  

PA-26 


Legai  Aid  of  Western  Missouri 


Montana  Legal  Services  Association 
Montana  Legal  Services  Association 
Montana  Legal  Services  Association 


Nebraska  Legal  Servicjes 
Nebraska  Legal  Servians 
Nebraska  Legal  Services 


Nevada  Legal  Service^,  Inc. 
Nevada  Legal  Serviced,  Inc. 
Nevada  Legal  Service) ,  Inc. 


Legal  Advk:e  &  Refernil  Center,  Inc 

Essex-Newark  Legal  Services  Project,  Inc. 

Ocean-Monmouth  Legiil  Services,  Inc 

Legal  Services  of  Northwest  New  Jersey  .. 

South  Jersey  Legal  Services  

Central  New  Jersey  L^al  Services 

Northeast  New  Jersey  jLegal  Services  Corporation 

South  Jersey  Legal  Se 


vices 


DNA-Peoples  Legal  Services,  Inc. 
New  Mexico  Legal  Aid' 

New  Mexico  Legal  Aid  

DNA-Peoples  Legal  Services,  Inc. 
New  Mexico  Legal  Aidl 


Nassau/Suffolk  Law  Services  Committee,  Inc 

Legal  Servrces  for  Nevf  York  City 

Westchester/Putnam  Liegal  Services,  Inc 

Legal  Aid  Society  of  Northeastern  New  York,  Inc. 

Legal  Aid  Society  of  Mid-New  York,  Inc 

Monroe  County  Legal  Assistance  Corporation  .... 

Neighborhood  Legal  Ssrvices,  Inc 

Legal  Akl  Society  of  Nad-New  York,  Inc 

Legal  Aid  of  North  Carolina,  Inc 

Legal  Aid  of  North  Caialina,  Inc. 

Legal  Akl  of  North  Carslina,  Inc 


Legal  Assistance  of  N^rth  Dakota,  Inc 

Soutfiem  Minnesota  Hfegkinal  Legal  Services,  Inc. 
Legal  Assistance  of  N*rth  Dakota,  Inc 


The  Legal  Aid  Societyjof  Columbus  

Ohk)  State  Legal  Services  

Legal  Akl  Society  of  Greater  CirK:inn£(ti 
Legal  Servk:es  of  Norlnwest  Ohio,  Inc. 

Community  Legal  Aid  Services,  Inc 

The  Legal  Aid  Societyjof  Cleveland 

Legal  Services  of  Northwest  Ohio,  Inc. 
Legal  Sen/k^s  of  Norlnwest  Ohio,  Inp. 

Legal  Aid  Services  of  Oklahoma,  Inc.  ... 
Legal  Aid  Servk:es  of  Oklahoma,  Inc.  ... 
Oklahoma  Indian  Legal  Servk:es,  Inc.  .. 


Lane  County  Legal  Akl  Servk:e,  Inc. 
Mark)n-Polk  Legal  AidjService,  Inc. 

Legal  Aid  Servk^s  of  Oregon  

Legal  Aid  Services  of  Oregon  

Legal  Aid  Servk»s  of  pregon  


Philadelphia  Legal  Assistance  Center  

Laurel  Legal  Servkiesjlnc 

Neighborhood  Legal  Servrces  Association  

Southwestem  Pennsyk/ania  Legal  Servk:es,  Inc. 

Legal  Aid  of  Southeas|em  Pennsylvania 

North  Penn  Legal  Seryrees,  Inc 

MkJPenn  Legal  Servkxs,  Inc 

Northwestem  Legal  Sf  rvk^es 


73,218 

1,033,488 

49,058 

143,282 

1,383,524 
38,001 
29,745 

1,707,713 

2,261 

119,658 

643,927 

977,067 
598,452 
353,077 

1,201,974 
981,100 

1,596,611 
108.451 

207,456 

2,461,013 

78,496 

20,444 

418,110 

1,250.160 
13,723,509 
1,608,100 
1,227,241 
1,593,466 
1 ,578,523 
1,257,698 
248,783 

7,488,231 
481,704 
196.391 

590.476 
104,177 
242,398 

1,187,263 
1,735.703 
1,342,879 
1,357,472 
1,862,159 
2,052,947 
1.057,050 
113,214 

4,229.817 

56,241 

736.795 

319,790 
315,217 
2,096,165 
500,643 
166,115 

2.758,464 

773,633 

1,625.007 

573.924 

1.012,891 

1.615,791 

1.976.732 

710,221 
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Service  area 


MPA 

Puerto  Rico: 

PR-1  

.    PR-2  

MPR  

Rhode  Island: 

RI-1 

South  Carolina: 

SC-8 

MSC 

South  Dakota: 

SD-2 

SD-4 

MSD 

NSD-1  

Tennessee: 

TN-4  

TN-7  

TN-9  

TN-10  

MTN  

Texas: 

TX-13  

TX-14  

TX-15  

MTX  

NTX-1    

Utah: 

UT-1  

MUT 

NUT-1   

Vermont: 

VT-1  

Virgin  Islands: 

VI-1  

Virginia: 

VA-15  

VA-16  

VA-17  

VA-18  

VA-19  

VA-20  

MVA  

Washington: 

WA-1  

MWA  

NWA-1   

West  Virginia: 

WV-5  

MWV  

Wisconsin: 

WI-2  

WI-5  

MWI  

NWI-1  

Wyoming: 

WY-4  

MWY  

NWY-1   


Applicant  name 
Philadelphia  Legal  Assistance  Center  

Puerto  Rico  Legal  Services,  Inc 

Community  Law  Office,  Inc 

Puerto  Rico  Legal  Services,  Inc 

Rhode  Island  Legal  Services,  Inc 

The  South  Carolina  Centers  for  Equal  Justice  ... 
The  South  Carolina  Centers  for  Equal  Justice  ... 

East  River  Legal  Services 

Dakota  Plains  Legal  Services,  Inc 

Dakota  Plains  Legal  Services,  Inc 

Dakota  Plains  Legal  Services,  Inc .\ 

N^emphis  Area  Legal  Services,  Inc 

West  Tennessee  Legal  Services,  Inc 

Legal  Aid  of  East  Tennessee 

LAS  of  Middle  Tennessee  and  the  Cumbertands 
Texas  Rural  Legal  Aid,  Inc 

Lone  Star  Legal  Aid  

Legal  Aid  of  NorthWest  Texas  

Texas  Rural  Legal  Aid,  Inc 

Texas  Rural  Legal  Aid,  Inc 

Texas  Rural  Legal  Aid,  Inc 

Utah  Legal  Services,  Inc 

Utah  Legal  Services,  Inc 

Utah  Legal  Services,  Inc 

Legal  Services  Law  Line  of  Vemiont,  Inc.  

Legal  Services  of  the  Virgin  Islands,  Inc 

Southwest  Virginia  Legal  Aid  Society.  Inc 

Legal  Services  of  Eastem  Virginia,  Inc 

Virginia  Legal  Aid  Society,  Inc 

Central  Virginia  Legal  Aid  Society,  Inc 

Blue  Ridge  Legal  Services,  Inc 

Potomac  Legal  Aid  Society,  Inc 

Central  Virginia  Legal  Aid  Society,  Inc 

Northwest  Justice  Project 

Northwest  Justice  Project 

Northwest  Justice  Project 

Legal  Aid  of  West  Virginia,  Inc 

Legal  Aid  of  West  Virginia,  Inc. 

Wisconsin  Judicare,  Inc 

Legal  Action  of  Wisconsin,  Inc 

Legal  Action  of  Wisconsin,  Inc 

Wisconsin  Judicare,  Inc _... 

Wyoming  Legal  Services,  Inc 

Wyoming  Legal  Services,  Inc » 

Wyoming  Legal  Services,  Inc 


Grant  amount 


148,962 

16,044,957 
319,868 
261,311 

1,060,596 

4,376,965 
177,777 

410.118 

453.277 

3,567 

840,201 

1,360,682 

641,435 

1.994,954 

2,327.075 

57.006 

8,643,377 
6.801,091 
9,459,304 
1.248,431 
28,163 

1,654.356 
60,963 
-74.032 

458,078 

293,332 

807,192 
l;297,725 
787,802 
905,056 
638,573 
994,376 
141,755 

4.434,943 
656,031 
256,341 

2,799,844 
32,855 

928,858 

3,107,131 

81,831 

139.588 

447,104 

11,182 

155,499 


These  grants  and  contracts  vfill  be 
avtrarded  under  the  authority  conferred 
on  LSC  by  the  Legal  Services 
Corporation  Act,  as  amended  (42  U.S.C. 
2996e(a)(l)).  Awards  will  be  made  so 
that  each  service  area  is  served, 
although  none  of  the  listed 
organizations  are  guaranteed  an  award 
or  contract.  This  public  notice  is  issued 
pursuant  to  the  LSC  Act  (42  U.S.C. 


2996f(f)),  with  a  request  for  comments 
and  recommendations  concerning  the 
potential  grantees  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Grants  will 
become  effective  and  grant  funds  will  be 
distributed  on  or  about  January  1,  2004. 


Dated:  September  8.  2003. 
Michael  A.  Genz, 

Director.  Office  of  Program  Performance. 

Legal  Sen-ices  Corporation. 

[FR  Doc.  03-2330.=)  Filed  9-12-03;  8:45  am] 
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NATIONAL  AlERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-103] 

Government-Owned  Inventions, 
Available  for  Licensing 

action:  Notice  of  availr  bility  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  September  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 

M.  Padilla,  Patent  Counsel,  Ames 

Research  Center,  Mail  Code  202 A-4, 

Moffetl^  Field,  CA  94035-1000; 

telephone  (650)  604-5104;  fax  (650) 

604-2767. 

NASA  Case.No.  ARC-15040-1:  Sub 
Auditory  Speech  Recognition  Based  On 
Electromyographic  Signals; 

NASA  Cnse  No.  AHC-15088-1: 
Provision  of  Carbon  Nanotube  Bucky 
Paper  Cages  for  Immune  Shielding  of 
Cells,  Tissues,  and  Medical  Devices. 

Dated:  September  8,  2003. 
Robert  M.  Stephens. 
Deputy  General  Counsel. 
[FR  Doc.  03-23490  Filed  9-12-03;  8:45  am] 
BILLING  CODE  7510-01-P 


NATIONAL  AERONAU  i  .CS  AND 
SPACE  ADMINISTRATION 

[Notice  03-104] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  invention  listed  below  is 
assigned  to  the  National  Aeronautics 
and  Space  Administration,  has  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  is  available  for 
licensing. 

DATES:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Cox,  Patent  Counsel,  Goddard 
Space  Flight  Center.  Mail  Code  503, 
Greenbelt,  MD  20771;  telephone  (301) 
286-7351;  fax  (301)  286-9502. 

NASA  Case  No.  GSC-14633-1: 
Method  and  Apparatus  for  Optical 
Encoding  With  Compressible  Imaging. 

Dated:  September  8.  2003. 
Robert  M.  Stephens.  ' 

Deputy  General  Counsel. 

[FR  Doc.  0.3-2.3491  Filed  9-12-03;  8:4.5  am) 

BILLING  CODE  75UMH-P 


NATIONAL  \ERONAUTICS  AND 
SPACE  ADI IINISTRATION 

[Notice  03-195] 

Government-Owned  Inventions, 
Available  for  Licensing 


ACTION:  Noti 
inventions 


:e  of  availability  of 
jr  licensing. 


SUMMARY:  The  inventions  listed  below 


are  assignee 


to  the  National  Aeronautics 


and  Space  /  dministration.  havR  been 

filed  in  the  Jnited  States  Patent  and 

Trademark  (pffice,  and  are  available  for 

licensing. 

DATES:  September  15,  2003. 

FOR  FURTHEi   INFORMATION  CONTACT: 

Randy  Heald,  Patent  Counsel,  Kennedy 

Space  Center,  Mail  Code  CC-A, 

Kennedv  Space  Flight  Center,  FL  32899; 

telephone  (^21)  867-7214;  fax  (321) 

867-1817. 

NASA  Cake  No.  KSC-12133:  A 
Method  and  System  for  Decomposing 
Hydrazine  \  /aste  (Combined  with  KSC- 
12492); 

NASA  Cake  No.  KSC-12399: 
Contaminan  t  Removal  From  Natural 
Resources;  .'  .'ASA  Case  No.  KSC-12458: 
UV  Induce  'J  Oxidation  Of  Mitric  Oxide. 

Dated:  St 
Robert  M 

Deputy  Gent 
(FR  Doc.  03- 

BILUN&CODE 


Stt  [ihi 


mber  8,  2003. 
ens, 
itil  Counsel. 
3492  Filed  9-12-03;  8:45  .iml 

510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADI^IINISTRATION 


[Notice  03-106] 


Governmer 
Available  fc 


-Owned  Inventions, 
Licensing 


ACTION:  Notice  of  availability  of 
inventions  tr  licensing. 


SUMMARY:  T  10  inventions  listed  below 
to  the  National  Aeronautics 
/  dministration,  have  been 

Jnited  States  Patent  and 
L  ^  Office,  and  are  available  for 


are  assignee 
and  Space 
filed  in  the 
Trademark 
licensing. 
DATES:  September 


;5; 


FOR  FURTHEI 

Linda  Blackp 
Langley 
212,Hampt 
telephone  ( 
9190. 

NASA 
Gas  Sensor 

NASA 
Optical  Patl  i 
Differential 
Substance 


Ca  ;e 


Caie 


15,  2003. 

INFORMATION  CONTACT: 
urn.  Patent  Counsel, 
Regjearch  Center,  Mail  Code 
3n.  VA  23681-2199: 
7) 864-9260; ax (757) 864- 


No.  LAR-15361-3-CU: 
Detector  Balancing; 

No.  LAR-15712-2-CU: 
Switching  Based 
Absorption  Radiometry  For 
I  etection; 


NASA  Case  No.  LAR-15818-3: 
Optical  Path  Switching  Based 
Differential  Absorption  Radiometry  For 
Substance  Detection; 

NASA  Case  No.  LAR-16327-1: 
Method  For  Anticipating  Problems  With 
Electrical  Wiring; 

NASA  Case  No.  LAR-16430-1-NP: 
Polymides  From  2,3,3',4'- 
Biphenyltetracarboxylic  Dianhydride 
And  Aromatic  Diamines; 

NASA  Case  No.  LAR-1 6576-1 : 
Marking  Electrical  Wiring  With 
Condition  Indicators. 

Dated:  September  18.  2003. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  03-23493  Filed  9-12-03;  8:45  am] 
BILLING  CODE  7S10-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-107] 

Government-Owned  Inventions, 
Available  for  Licensing 

action:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  September  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  McGroary,  Patent  Counsel, 
Marshall  Space  Flight  Center,  Code 
LSOl,  Huntsville,  AL  35812;  telephone 
(256)  544-0013;  fax  (256)  544-0258. 

NASA  Case  No.  MFS-3 1647-1 :  Auto- 
Adjustable  Tool  For  Self-Retracting  And 
Conventional  Friction  Stir  Welding; 

NASA  Ca?e  No.  MFS-3 1 705-1:  Laser 
Range  With  Bearing  Measurement 
Output; 

NASA  Case  No.  MFS-31887-1 : 
Cylindrical  Asymmetrical  Capacitor 
Devices  For  Space  Applications. 

Dated:  September  8,  2003. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  03-23494  Filed  9-12-03;  8:45  am] 
BILLING  CODE  7510-01-^ 


NATIONAL  AERONAUTICS  AND 
pPACE  ADMINISTRATION 

[Notice  03-108] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 
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SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  September  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Fein,  Patent  Counsel,  Johnson 
Space  Center,  Mail  Code  HA,  Houston, 
TX  77058-3696;  telephone  (281)  483- 
4871;  fax  (281)  244-8452. 

NASA  Case  No.  MSC-23303-1: 
Downlink  Data  Multiplexer; 

NASA  Case  No.  MSC-23326-1: 
Inorganic  Process  For  Formation  Of 
Magnetite; 

NASA  Case  No.  MSC-23510-1: 
Portable  Catapult  Launcher  For  Small 
Aircraft; 

NASA  Case  No.  MSC-23538-1: 
Practical  Active  Capacitor  Filter; 

NASA  Case  No.  MSC-23539-1:  Auto- 
Routable,  Configurable,  Daisy  Chainable 
Data  Acquisition  System; 

NASA  Case  No.  MSC-23549-1:  Novel 
Feed  Structure  For  Antennas. 

Dated:  September  8,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  03-23495  Filed  9-12-03;  8:45  am] 

BILLING  CODE  7510-01-(> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-109] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  September  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

N.  Stone,  Patent  Counsel,  Glenn 

Research  Center  at  Lewis  Field,  Code 

500-118,  Cleveland,  OH  44135; 

telephone  (216)  433-8855;  fax  (216) 

433-6790. 


NASA  Case  No.  LEW-1 7238-1 : 
Optimization  Of  Training  Sets  For 
Neural-Net  Processing  Of  Characteristic 
Patterns  From  Vibrating  Solids; 

NASA  Case  No.  LEW-1 7240-1 : 
Improved  Interphase  For  Ceramic 
Matrix  Composites  Reinforced  By  Non- 
Oxide  Ceramic  Fibers; 

NASA  Case  No.  LEW-1 7269-1 : 
Reverse-Bias  Protected  Solar  Array  With 
Integrated  Bypass  Battery; 

NASA  Case  No.  LEW-1 7309-1 : 
Carbon  Materials-Metal/Metal  Oxide 
Nanoparticle  Composite  And  Battery 
Anode; 

NASA  Case  No.  LEW-1 7357-1 : 
Blanch  Resistant  And  Thermal  Barrier 
NiAl  Coating  Systems  For  Advanced 
Copper  Alloys; 

NASA  Case  No.  LEW-1 7383-1 : 
Charging  Of  Devices  By  Microwave 
Beaming  Power; 

NASA  Case  No.  LEW-1 7391-1 :  MEMS 
Closed  Chamber  Heat  Engine  And 
Electric  Generator; 

NASA  Case  No.  LEW-1 7435-1 :  Light 
Power  Beaming  System  For  Charging 
Consumer  Devices. 

Dated:  September  8,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  03-23496  Filed  9-12-03;  8:45  am) 

BILLING  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-110] 

Notice  Of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Carbon  Therapeutics,  Inc.,  of  Palo 
Alto,  CA  has  applied  for  an  exclusive 
license  to  practice  the  invention 
contained  in  the  pending  patent 
application  corresponding  to  NASA 
Case  Number  ARC-1 5088-1,  entitled 
"Provision  of  Carbon  Nanotube  Bucky 
Paper  Cages  for  Immune  Shielding  of 
Cells,  Tissues,  and  Medical  Devices," 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  October  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Padilla,  Chief  Patent  Counsel, 
NASA  Ames  Research  Center,  M/S 


202A-4,  Moffett  Field.  CA  94035-1000. 
650-604-5104. 

Dated:  September  8.  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

IFR  Doc.  03-23497  Filed  9-12-03:  8:45  ami 

BtLUNG  COOE  7510-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunstiine  Act  Meting 

TIME  AND  DATE:  10  a.m.,  Thursday. 

September  18.  2003. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Requests  from  two  (2)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 

2.  Proposed  Rule:  Part  708a  of 
NCUA's  Rules  and  Regulations, 
Conversion  of  Insured  Credit  Unions  to 
Mutual  Savings  Banks. 

3.  Proposed  Rule:  Sections  701.20  and 
741.2  of  NCUA's  Rules  and  Regulations. 
Suretyship  and  Guaranty;  Maximum 
Borrowing  Authority. 

4.  Final  Rule:  Parts  723,  702,  704,  712, 
and  742  of  NCUA's  Rules  and 
Regulations,  Member  Business  Loans. 
RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 

September  18,  2003. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSOEREO: 

1.  Administrative  Action  under 
section  207  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  Exemptions  (8), 
(9)(A)(ii).  and  (9}(B). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone:  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  03-23595  Filed  9-11-03;  8:45  am) 

BHJJNG  COOE  7S3S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 
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Name  and  Committee  Code:  Advisory 
Committee  for  Engineering  (#1170). 

Date  and  Time:  Thursday,  October  9, 
2003/1-5  p.m.  Friday,  October  10,  2003/ 
8-30  a.m.-12  p.m. 

Place:  National  Science  Foimdation, 
4201  Wilson  Boulevard,  Ariington,  VA 
22230.  Stafford  I,  Room  1235. 

Type  of  Meeting:  Open. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  B.  Young,  Administrative 
Officer,  Office  of  the  Assistant  Director 
for  Engineering,  National  Science 
Foundation,  Suite  505.  4201  Wilson 
Boulevard,  Arlington.  VA  22230; 
Telephone:  (703)  292-4611.  If  you  are 
attending  the  meeting  and  need  access 
to  the  NSF  building,  please  contact 
Maxine  Byrd  at  703-292-4601  or  at 
mbyrd@nsf.gov  so  that  your  name  can  be 
added  to  the  building  access  list. 

Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
advice,  recommendations,  and  coimsel 
on  major  goals  and  policies  pertaining 
to  Engineering  programs  and  activities. 

Agenda:  The  principal  focus  of  the 
forthcoming  meeting  will  be  on  strategic 
issues,  both  for  the  Directorate  and  the 
Foundation  as  a  whole.  The  Committee 
will  also  address  matters  relating  to  the 
future  of  the  engineering  profession,  and 
engineering  education. 

Dated:  September  10.  2003. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  03-23500  Filed  9-12-03;  8:45  am) 

BILLING  CODE  7S55^>1-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Office  of  Polar  Programs  Advisory 
Committee  (1130). 

Date/Time:  October  2,  2003;  8  a.m.  to  5 
p.m.,  October  3,  2003;  8:30  a.m.  to  2  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..— Room:  1235.  Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Brenda  Williams.  Office  of 
Polar  Programs  (OPP),  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  292-8030. 

Minutes:  May  be  obtained  from  the  contact 
person  list  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  polar  research  community;  to  provide 
advice  to  the  Director  of  OPP  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  carry  out  needed 
studies  and  tasks. 


Cant 


Agenda:  Oci  ober 
programs.  Dis< 
long  range  pla  mi 
Sciences  Comiiittee 

October  3: 
polar  activitiei 

Dated:  Sept«  mber  9,  2003. 
Susanne  Bolto  a 
Committee  Ma  nagement 
(FR  Doc.  0,3-2  1368 
BILUNG  CODE  7!  SS-01-M 


2:  Staff  presentations  on 
ussion  on  polar  activities  (IPY, 
ng).  Arctic/ Antarctic 

of  Visitors, 
inuation  of  discussion  on 
and  committee  of  visitors. 


Officer. 
Filed  9-12-03;  8:45  am] 


NUCLEAR  REGULATORY 
COIMMISSiO^ 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Managemem  and  Budget  (OMB) 
Review;  Coipment  Request 


Nuqlear  Regulatory 

(NRC). 
Notifce  of  the  OMB  review  of 
:ollection  and  solicitation 


AGENCY: 

Commission 

ACTION 

information 

of  public  coi^iment 


summary:  T1  e  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  pr  jposal  for  the  collection  of 
information  linder  the  provisions  of  the 
Paperwork  F  eduction  Act  of  1995  (44 
U.S.C.  Chap  er  35).  The  NRC  hereby 
informs  pot€  ntial  respondents  that  ah 
agency  may  lot  conduct  or  sponsor,  and 
that  a  persoi  is  not  required  to  respond 
to,  a  collecti  m  of  information  unless  it 
displays  a  c\  irrently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension :  Extension. 

2.  The  titlt  ^  of  the  information 
collection:  ^  RC  Form  790, 
"Classification  Record". 


3.  The  fa 
NRC  Form 

4.  How  Oj 
required:  O 

5.  Who 


n  umber  if  applicable: 


30. 


n  the  collection  is 

occasion. 

7  be  required  or  asked  to 
report:  NRC  (employees,  NRC 
contractors,  NRC  licensees,  and  its  only 
certificate  hplder  who  classify  NRC 
infonnationi 

6.  An  estikiate  of  the  number  of 
annual  responses:  600. 

7.  The  estimated  number  of  annual 
respondent^  324. 

8.  An  estimate  of  the  total  number  of 
hours  needeki  annually  to  complete  the 
requirement  or  request:  40. 

9.  An  indication  of  whether  Section 
3507(d).  Puhlic  Law  104-13  applies:  Not 
applicable. 

10.  Abstrt  ct:  Completion  of  the  NRC 
Form  790  is.  a  mandatory  requirement 
for  licensees,  contractors,  and  only 
certificate  holders  who  classify  and 
declassify  NRC  information  in 
accordance  With  Executive  Order  12958, 


as  amended,  "Classified  National 
Security  Information,  "the  Atomic 
Energy  Act,  and  implementing 
directives. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  n  quests  are 
available  at  the  NRC  Worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  October  15,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assiirance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 
OMB  Desk  Officer,  Office  of  Information 

and  Regulatory  Affairs  (3150-0052), 

NEOB-10202,  Office  of  Management 

and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  SheUon,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Beth  C.  St.  Mary, 

Acting  NRC  Clearance  Officer,  Office  of  the 
Cliief  Information  Officer. 
[FR  Doc.  03-23400  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMIMISSION 

[Docket  No.  030-35090;  License  No.  34- 
24872-02;  EA-03-081] 

Testmaster  Inspection  Company, 
Perrysburg,  OH;  Order  Imposing  Civil 
Morfetary  Penalty 

Testmaster  Inspection  Company 
(Licensee)  is  the  holder  of  Materials 
License  No.  34-24872-02  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  August  31, 1999.  The 
license  authorizes  the  Licensee  to 
perform  industrial  radiography  using    ' 
NRC-licensed  materials  (not  to  exceed 
150  curies  of  iridiiun-192  and  not  to 
exceed  50  curies  of  cobalt-60),  store 
NRC-licensed  materials,  and  calibrate 
radiation  survey  instruments  in 
accordance  with  the  conditions 
specified  therein. 

The  NRC  Office  of  Investigations  (OI) 
conducted  an  investigation  of  the 
Licensee's  activities  from  July  8,  2002, 
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to  March  24,  2003.  The  results  of  this 
investigation  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  July  2,  2003.  The  Notice 
states  the  nature  of  the  violation,  the 
provision  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  pencdty  proposed  for 
the  violation. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  July  22,  2003.  In  its 
response,  the  Licensee  contended  the 
violation  may  have  been  based  on  false 
information;  therefore,  the  violation 
may  not  have  occurred.  The  Licensee 
also  requested  full  mitigation  of  the 
proposed  civil  penalty. 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined  that  the  violation 
occurred  as  stated  and  that  the  penalty 
proposed  for  the  violation  designated  in 
the  Notice  should  be  imposed. 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $5,500  within  30  days  of 
the  date  of  this  Order,  in  accordance 
with  NUREG/BR-0254.  In  addition,  at 
the  time  of  making  the  payment,  the 
licensee  shall  submit  a  statement 
indicating  when  and  by  what  method 
payment  was  made,  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  One  White 
Flint  North.  11555  Rockville  Pike, 
Rockville,  MD  20852-2738. 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulator}' 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  HecU-ing" 
and  shall  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
ATTN:  Rulemakings  and  Adjudications 
Staff,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  and  to  the  Regional 


Administrator,  NRC  Region  HI,  801 
Warrenville  Road.  Lisle,  IL  60532-4351. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMailCentei^nrc.gov. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
referenced  in  Section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  this  ."jth  day  of  September.  2003. 

For  the  Nuclear  Regulatory  Commission. 
James  G.  Luehman, 
Deputy  Director,  Office  of  Enforcement. 
[FR  Doc.  03-23399  Filed  9-12-03;  8:45  am] 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Meeting  of  the 
Subcommittee  on  Reactor  Fuels; 
Notice  of  Meeting 

The  ACRS  Subcommittee  on  Reactor 
Fuels  will  hold  a  meeting  on  September 
29-30,  2003,  Room  T-2B3,  11545 
Rockville  Pike,  Rockville,  Marj'larid. 

Portions  of  the  meeting  on  September 
30,  2003  may  be  closed  to  public 
attendance  to  discuss  Electric  Power 
Research  Institute  (EPRI)  proprietary 
information  per  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  September  29,  2003 — 8:30 
a.m.  until  the  conclusion  of  business 

Tuesday,  September  30,  2003 — 8:30 
a.m.  until  the  conclusion  df  business 


,    The  purpose  of  this  meeting  is  to 
review  progress  by  the  Office  of  Nuclear 
Regulator^'  Research  in  the  area  of  high 
bumup  fuels  and  other  fuel-related 
research,  to  understand  industry 
activities  associated  with  the  "Robust 
Fuel  I*rogram,"  and  to  hear  the 
experience  of  industry  related  to  crud 
deposits  on  reactor  fuels.  The 
Subcommittee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff,  EPRI, 
and  other  interested  persons  regarding 
these  matters.  The  Subcommittee  will 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/ or  written 
comments  should  notify  the  Designated 
Federal  Official.  Mr.  Ralph  Caruso 
(telephone  301^15-8065)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
8  a.m.  and  5:30  p.m.  (ET).  Persons- 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  September  9.  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support.     ' 
ACRS/ACN\V. 

[FR  Doc.  03-23401  Filed  9-12-03;-8:45  am) 
BILUNG  CODE  7S90-01-4> 


OFnCE  OF  MANAGEMENT  AND 
BUDGET 

Proposed  Bulletin  on  Peer  Review  and 
Information  Quality 

agency:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  OMB  requests  comments  on  a 
proposed  bulletin  under  Executive 
Order  No.  12866  and  supplemental 
information  quality  guidelines.  As  part 
of  an  ongoing  effort  to  improve  the 
quality,  objectivity,  utility,  and  integrity 
of  information  disseminated  by  the 
Federal  Government  to  the  public,  the 
Office  of  Management  and  Budget 
(OMB),  in  coordination  with  the  Office 
of  Science  and  Technology-  Policy 
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(OSTP),  proposes  to  issue  new  guidance 
to  realize  the  benefits  of  meaningful 
peer  review  of  the  most  important 
science  disseminated  by  the  Federal 
Government  regarding  regulatory  topics. 
The  proposed  bulletin  would  be  issued 
under  the  authority  of  Section  515  of  the 
Treasury  and.General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554;  H.R.  5658);  44  U.S.C. 
3504(d)(1).  3506(a)(1)(B);  Executive 
Order  No.  12866,  as  amended.  Part  I  of 
the  Suppleiaentary  Information  below 
provides  background  and  the  request  for 
comments.  Part  II  provides  the  text  of 
the  proposed  bulletin. 

DATES:  Interested  parties  should  submit 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget,  at  the  address 
shown  below  on  or  before  December  15, 
2003. 

ADDRESSES:  Due  to  potential  delays  in 
OMB's  receipt  and  processing  of  mail, 
respondents  are  strongly  encouraged  to 
submit  comments  electronically  to 
ensure  timely  receipt.  We  cannot 
guarantee  that  comments  mailed  will  be 
received  before  the  comment  closing 
date.  Electronic  comments  may  be 
submitted  to: 

OMB_peer_review@omb.eop.gov.  Please 
put  the  full  body  of  your  comments  in 
the  text  of  the  electronic  message  and  as 
an  attachment.  Please  include  your 
name,  title,  organization,  postal  address, 
telephone  number,  and  e-mail  address 
in  the  text  of  the  message.  Comments 
may  also  be  submitted  via  facsimile  to 
(202)  395-7245.  Conunents  may  be 
mailed  to  Dr.  Margo  Schwab,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  New  Executive  Office 
Building,  Room  10201,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Margo  Schwab,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  New  Executive  Office 
Building,  Room  10201,  Washington,  DC 
20503  (tel.  (202)  395-3093). 

John  D.  Graham, 

Administrator.  Office  of  Information  and 
Regulatory  Affairs. 

SUPPLEMENTARY  INFORMATION: 

Part  I— Background  and  Request  for 
Comment 

A  "peer  review,"  as  used  in  this 
docimient  for  scientific  and  technical 
information  relevant  to  regulatory 
policies,  is  a  scientifically  rigorous 
review  and  critique  of  a  study's 
methods,  results,  and  findings  by  others 
in  the  field  with  requisite  training  and 
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expertise,  independent,  objective  peer 
review  has  long  been  regarded  as  a 
critical  ele  nent  in  ensuring  the 
reliability  ©f  scientific  analyses.  For 
decades,  tlje  American  academic  and 
scientific  dommunities  have  withheld 
acknowledgement  of  scientific  studies 
that  have  i^t  been  subject  to  rigorous 
independent  peer  review.  Peer  review 
"has  been  an  essential  part  of  the 
American  !  cience  scene  and  one  of  the 
reasons  wl  y  American  science  has  done 
so  well."  C  olumbia  University  Provost 
Jonathon  R ,  Cole  (quoted  in  Abate,  Tom, 
"What's  th }  Verdict  on  Peer  Review?" 
21st  Centu  y,  volume  1  (No.  1),  Spring 
1995,  Colu  nbia  University);  see  also 
GAO  Repo  t.  Peer  Review  Practices  at 
Federal  Sc:  ence  Agencies  Vary,  at  1 
(March  19<  9)  ("To  help  ensure  the 
quality  and  integrity  of  the  research, 
U.S.  scienoe  has  traditionally  relied  on 
independent  reviews  by  peers."). 

Indepenaent  peer  review  is  especially 
important  for  information  that  is 
relevant  to  regulatory  policies.  Agencies 
often  develpp  or  fund  the  science  that 
underlies  their  regulations,  and  then 
oversee  tha  peer  review  of  those  studies. 
Unless  the  peer  review  is  conducted 
with  genui:  le  independence  and 
objectivity]  this  can  create  at  least  the 
appearance  of  a  conflict-of-interest.  For 
example,  it  might  be  thought  that 
scientists  e  nployed  or  funded  by  an 
agency  cou  d  feel  pressured  to  support 
what  they  ]  lerceive  to  be  the  agency's 
regulatory  )osition,  first  in  developing 
the  science  and  then  in  peer  reviewing 
it.  Scientisi  s  with  a  financial  interest  in 
the  subject  matter  of  a  study  (e.g.,  ties 
to  a  regulat  3d  business)  face  a  similar 
issue.  Give  i  that  genuinely  independent 
and  object!  /e  peer  review  can  provide  a 
vital  seconi  I  opinion  on  the  science  that 
underlies  ff  deral  regulation,  the  peer 
review  of  sjich  information  should  be 
carried  outjunder  proper  and  clearly- 
articulated  Drocedures. 

Scientist  and  government  officials 
have  recogi  lized  the  importance  of  peer 
review  in  r  sgulatory  processes: 

•  Joint  P  esidential/Congressional 
Commissioi  on  Risk  Assessment  and 
Risk  Mana{  ement:  "Peer  review  of 
economic  a  ad  social  science 
informatioi  i  should  have  as  high  a 
priority  as  )eer  review  of  health, 
ecological,  md  engineering 
informatioi  ."  Risk  Assessment  and  Risk 
Managemei  it  in  Regulatory  Decision- 
Making,  vo  .  2,  at  103  (1997). 

•  The  N«  tional  Academies'  National 
Research  C  )uncil:  "[B]enefit-cost 
analysis  sh  »uld  be  subject  to  systematic, 
consistent,  brmal  peer  review."  Valuing 
Health  Risi  s.  Costs,  and  Benefits  for 
Environme  ital  Decision  Making,  at  207 
(1990). 


•  Congress'  General  Accounting 
Office:  "Peer  review  is  critical  for 
improving  the  quality  of  scientific  and 
technical  products  *   *   *"GAO 
Testimony  Before  the  House 
Subconunittee  on  Energy  and 
Environment,  Committee  on  Science,  at 
8  (Mar.  11, 1997). 

•  Sally  Katzen,  Former  Administrator 
of  OIRA:  Scientific  inferences  "should 
pass  muster  under  peer  review  by  those 
in  the  same  discipline,  who  should  have 
an  opportunity  for  such  review  to 
ensure  that  the  imderlying  work  was 
done  competently  and  that  any 
assumptions  made  are  reasonable." 
Testimony  Before  the  Environment, 
Energy,  and  Natural  Resources 
Subconunittee  of  the  House  Committee 
on  Government  Operations  (Feb.  1, 
1994). 

In  addition,  many  bipartisan 
legislative  proposals  have  supported 
independent,  external  peer  review.  See, 
e.g.,  S.  343,  the  "Comprehensive 
Regulatory  Reform 'Act  of  1995;"  S. 
1001,  the  "Regulatory  Procedures 
Reform  Act  of  1995;"  S.  291,  the 
"Regulatory  Reform  Act  of  1995;"  H.R. 
1022,  the  "Risk  Assessment  and  Cost- 
Benefit  Act  of  1995."  In  1999.  for 
instance,  a  bipartisan  coalition 
(including  Senators  Frist  and  Daschle, 
among  many  others)  proposed  to  require 
agencies  to  conduct  genuinely 
independent  and  transparent  peer 
reviews  of  their  most  important  risk 
assessments  and  cost-benefit  analyses. 
See  S.  746,  the  "Regulatory 
Improvement  Act  of  1999."' 

Existing  agency  peer  review 
mechanisms  have  not  always  been 
sufficient  to  ensure  the  reliability  of 
regulatory  information  disseminated  or 
relied  upon  by  federal  agencies.  While 
most  agencies  have  policies  that  require 
or  encourage  peer  review,  they  do  not 
always  conduct  peer  review  according 
to  their  own  policies — even  for  major 
rulemakings.  Indeed,  an  agency 
Inspector  General  recently  found  that 
although  one  agency  had  issued 
extensive  agency  peer  review  policies 
and  mandates,  "[tjhe  critical  science 
supporting  the  [agency's]  rules  was 
often  not  independently  peer  reviewed. 
Consequently,  the  quality  of  some 
science  remains  unknown."  EPA  OIG, 
Science  to  Support  Rulemaking,  at  ii 
(Nov.  15,  2002)  (emphasis  supplied). 

Even  when  agencies  do  conduct 
timely  peer  reviews,  such  reviews  are 
sometimes  undertaken  by  people  who 


'  This  legislative  proposal  was  sponsored  by  a 
bipartisan  coalition  of  21  Swiators.  including 
Senators  Levin,  Thompson.  Daschle.  Frist. 
Moynihan.  Voinovich,  Stevens.  Rockefeller, 
Abraham,  Breaux,  Roth.  Robb,  CcKhran,  Lincoln, 
and  Enzi. 
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are  not  independent  of  the  agencies,  or 
are  not  perceived  to  be  independent. 
Simply  put,  the  agency  proposing  or 
supporting  a  regulation  or  study  may 
not  always  be  the  best  entity  to 
commission  or  supervise  its  own  peer 
review.  Nonetheless,  some  agencies 
sometimes  use  their  own  employees  to 
do  peer  reviews — a  practice  forbidden 
by  other  agencies'  peer  review  manuals. 
See,  e.g.,  Agency  for  Toxic  Substances  & 
Disease  Registry  Peer  Review  Policy 
(Mar.  1,  1996)  (peer  review  is  "by 
outside  (not  ATSDR)  expert  scientists"); 
DOJ,  Office  of  Juvenile  Justice  & 
Deliquency  Prevention,  Peer  Review 
Guideline  at  1  ("Peer  review  is  *   *   *  by 
experts  from  outside  the  Department"). 
As  the  National  Academies'  National 
Research  Council  has  explained: 

External  experts  often  can  be  more  open, 
frank,  and  challenging  to  the  status  quo  than 
internal  reviewers,  who  may  feel  constrained 
by  organizational  concerns.  Evaluation  by 
external  reviewers  thus  can  enhance  the 
credibility  of  the  peer  review  process  by 
avoiding  both  the  reality  and  the  appearance 
of  conflict  of  interest. 

Peer  Review  in  Environmental 
Technology  Development  Programs:  The 
Department  of  Energy's  Office  of 
Science  and  Technology  3  (1998)  ("NRC 
Report"). 

The  American  Geophysical  Union  has 
likewise  recognized  that  "real  or 
perceived  conflicts  of  interest"  include 
the  review  of  papers  "from  those  in  the 
same  institution."  AGU,  Guidelines  to 
Publication  of  Geophysical  Research 
(Oct.  2000).  Congress  did  the  same  in 
the  Superfund  legislation  by  providing 
that  reviewers  should  not  have 
"institutional  ties  with  any  person 
involved  in  the  conduct  of  the  study  or 
research  under  review."  42  U.S.C. 
9604(i)(13). 

When  an  agency  does  initiate  a 
program  to  select  outside  peer  reviewers 
for  regulatory  science,  it  sometimes 
selects  the  same  reviewers  for  all  or 
nearly  all  of  its  peer  reviews  on  a 
particular  topic.  While  this  may  be 
appropriate  in  limited  circumstances, 
more  often  it  could  lead  an  observer  to 
conclude  that  the  agency  continually 
selected  the  peer  reviewers  because  of 
its  comfort  with  them.  This  hardly 
satisfies  the  purposes  and  principles 
underlying  independent  peer  review. 
Thus,  the  National  Academies'  National 
Resecirch  Council  has  stressed  that  even 
"standing  panels  should  have  rotating 
membership  terms  to  ensure  that  fresh 
perspectives  are  regularly  replenished." 
NRC,  Scientific  Research  in  Education 
138. 

It  is  also  important  to  understand  the 
relationship  of  the  peer  reviewers  with 
the  agency,  including  their  funding 


history.  A  peer  reviewer  who  is 
financially  dependent  on  the  agency,  or 
at  least  hopes  to  profit  financially  from 
other  dealings  with  the  agency,  may  not 
always  be  completely  independent,  or 
appear  truly  independent.  One  agency's 
Inspector  General  has  encoiuaged  the 
agency  to  do  a  better  job  of  "consistently 
inquir[ing)  whether  peer  review 
candidates  have  any  financial 
relationship  with  [the  agency]."  EPA 
OIG  Report  No.  1999-P-217,  at  10 
(1999).  Medical  journals  have  similarly 
recognized  the  possibility  that  the 
receipt  of  significant  funding  from  an 
interested  entity  can  lead  to  bias,  or  the 
perception  of  bias,  on  the  part  of  a 
reviewer.  See  "Financial  Associations  of 
Authors,"  New  England  Journal  of 
Medicine,  vol.  346,  1901-02  (2002); 
Philip  Campbell,  "Declaration  of 
Financial  Interests,"  Nature,  vol.  412, 
751  (2001).  But  while  some  federal 
agencies  are  becoming  more  sensitive  to 
peer  reviewers'  financial  ties  to  private 
interests,  most  have  not  been  as  focused 
on  reviewers'  ties  to  the  agency  itself. 
See,  e.g..  Food  &  Drug  Administration 
Guidance  on  Conflict  of  Interest  for 
Advisory  Committee  Members, 
Consultants  &  Experts  (Feb.  2000); 
National  Institutes  of  Health  Center  for 
Scientific  Review,  Review  Procedures 
for  Scientific  Review  Group  Meetings 
(Oct.  24,  2002). 

In  addition  to  selecting  independent 
and  qualified  peer  reviewers  for 
regulatory  science,  it  is  also  essential  to 
grant  the  peer  reviewers  access  to 
sufficient  information  and  to  provide 
them  with  an  appropriately  broad 
mandate.  In  the  past,  some  agencies 
have  sought  peer  review  of  only  narrow 
questions  regarding  a  particular  study  or 
issue.  While  the  scope  of  peer 
reviewers'  responsibilities  will 
necessarily  vary  by  context,  peer 
reviewers  must  generally  be  able  to 

render  a  meaningful  review  of  the  work    /science  and  technology  pol 
as  a  v\^hole.  As  one  agency's  peer  review  ^      The  President  and  me  Co 
handbook  explains,  a  good  charge  to  the 
peer  reviewers  is  ordinarily  one  that 
both  "focuses  the  review  by  presenting 
specific  questions  and  concerns"  the 
agency  is  aware  of,  and  also  "invites 
general  comments  on  the  entire  work 
product"  so  as  to  ensure  that  the  peer 
review  is  not  hemmed  in  by 
inappropriately  narrow  questions.  EPA 
Science  Policy  Council,  Peer  Review 
Handbook,  §  3.2.1  (2d  ed.  2000). 

Even  when  an  agency  solicits  a 
comprehensive  and  independent  peer 
review  of  regulatory  science,  the  results 
are  not  always  available  for  public 
scrutiny  or  comment.  While  a  non- 
transparent  peer  review  may  be  better 
than  no  peer  review  at  all,  public 
scrutiny  of  at  least  a  summarv  of  the 


peer  reviewers'  analyses  and 
conclusions  helps  to  ensure  that  the 
peer  review  process  is  meaningful  and 
that  the  agency  has  fairly  considered  the 
peer  reviewers'  conclusions.  Simply 
put,  openness  enhances  the  credibility 
of  the  peer  review  of  regulatory  science. 

For  these  reasons,  the  Fish  and 
Wildlife  Service  and  the  National 
Oceanic  and  Atmospheric 
Administration  have  required  that  peer 
reviewers'  reports  and  opinions  be 
included  in  the  administrative  record 
for  the  regulatory  action  at  issue.  See 
Endangered  &  Threatened  Wildlife  and 
Plants:  Notice  of  Interagency 
Cooperative  Policy  for  Peer  Review  in  " 
Endangered  Species  Act  Activities,  59 
FR  34.270  (July  1,  1994).  The  Agency  for 
Toxic  Substances  and  Disease  Registry 
further  requires  that  final  research 
reports  "consider  all  peer  review 
comments,"  and  that  the  "reasons  for 
not  adopting  any  peer  reviewer's 
comment  should  be  documented." 
Agency  for  Toxic  Substances  &  Disease 
Registry  Peer  Review  Policy  at  5. 

While  the  peer  review  policies 
described  above  promote  independent 
and  transparent  peer  review,  experience 
has  shown  that  they  are  not  always 
followed  by  all  of  the  federal  agencies, 
and  that  actual  practice  has  not  always 
lived  up  to  the  ideals  underlying  the 
various  agencies'  manuals.  In  the 
National  Science  and  Technology 
Policy,  Organization,  and  Priorities  Act 
of  1976  (Pub.  L.  94-282),  Congress 
called  on  OSTP  to  sprve  as  a  source  of 
scientific  and  technological  analysis  and 
judgment  for  thfe  President  with  respect 
to  major  policies,  plans,  and  programs 
of  the  Federal  Government.  Pursuant  to 
the  1976  Act,  OSTP  has  evaluated  the 
scale,  quality,  and  effectiveness  of  the " 
federal  effort  in  science  and  technology, 
and  has  led  interagency  efforts  to 
develop  and  to  implement  sound 

icies. 
Congress  have 
also  granted  OMB  the  authority  and 
responsibility  to  address  agency  peer 
review  practices.  Executive  Order 
12866,  issued  in  1993  by  President 
Clinton,  specifies  in  section  1(b)(7)  that 
"(e)ach  agency  shall  base  its  decisions 
on  the  best  reasonably  obtainable 
scientific,  technical,  economic,  or  other 
information  concerning  the  need  for. 
and  consequences  of,  the  intended 
regulation."  The  Executive  Order 
further  requires  OMB  to  provide 
guidance  to  the  agencies  regarding 
regulatory  planning.  See  id.  section  2(b). 

Similarly,  the  Paperwork  Reduction 
Act  requires  the  Director  of  OMB  to 
"develop  and  oversee  the 
implementation  of  policies,  principles,, 
standards,  and  guidelines  to  *  *  * 
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apply  to  Federal  agency  dissemination 
of  public  information,"  and  specifies 
that  agencies  are  "responsible  for  *  *  * 
complying  with  the  *  *  *  policies 
established  by  the  Director."  44  U.S.C. 
3504(d)(1).  3506(a)(1)(B).  In  the 
Information  Quality  Act.  Congress 
further  specified  that  OMB's  guidelines 
should  "provide  policy  and  procedural 
guidance  to  Federal  agencies  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  Pub.  L.  106-554,  section 
515(a). 

Proposed  Guidance 

OMB's  current  information  quality 
guidance  encourages  but  does  not 
require  peer  reviews,  and  identifies 
general  criteria  that  agencies  should 
consider  when  they  conduct  such 
reviews.  See  Guidelines  for  Ensuring 
and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies,  67  FR  8,452,  8,454-55,  8,459- 
60  (Feb.  22,  2002).  To  best  serve  the 
President's  policy  of  improving  our 
federal  regulatory  system  and  the 
quality  and  integrity  of  information 
disseminated  by  the  federal  agencies, 
OMB,  in  coordination  with  OSTP,  now 
proposes  to  ensure  that  agencies 
conduct  peer  reviews  of  the  most 
important  scientific  and  technical 
information  relevant  to  regulatory 
policies  that  they  disseminate  to  the 
public,  and  that  the  peer  reviews  are 
reliable,  independent,  and  transparent. 
This  notice  seeks  comment  on  the 
following  proposed  guidance,  which 
would  t^e  the  form  of  an  OMB 
Bulletin,  would  supplement  (but  not 
replace)  OMB's  information  quality 
guidelines  pursuant  to  the  Information 
Quality  Act,  Pub.  L.  106-554,  section 
515(b),  and  would  also  serve  as 
guidance  pursuant  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3504(d),  and 
Executive  Order  12866.  OIRA  will 
consult  with  OSTP  in  implementing  this 
Bulletin  as  it  relates  to  the  peer  review 
process. 

Many  agencies  already  have  extensive 
peer  review  requirements.  This 
guidance  would  supplement  those 
requirements  for  the  peer  review  of 
"significant  regulatory  information," 
which  is  scientific  or  technical 
information  that  (i)  qualifies  as 
"influential"  under  OMB's  information 
quality  guidelines  and  (ii)  is  relevant  to 
regulatory  policies.  This  category  does 
not  include  most  routine  statistical  and 
financial  information,  such  as  that 
distributed  by  the  Census  Bureau,  the 
Bureau  of  Labor  Statistics  and  the 


Federal  Rekerve.  Nor  does  it  include 
science  that  is  not  directed  toward 
regulatory  issues,  such  as  most  of  the 
scientific  research  conducted  by  the 
National  Institutes  of  Health  and  the 
National  S  :ience  Foundation.  It  is  also 
limited  to  he  peer  review  of  studies  to 
be  disseminated,  as  opposed  to 
applicatioi  is  for  grants.  In  order  to  avoid 
duplicatioi  i  of  effort,  we  have  also 
exempted  nformation  that  has  already 
been  adeqi  lately  peer-reviewed  fi"om  the 
peer  reviei  /  requirements  of  this 
Bulletin.  F  nally,  OMB  has  excluded 
some  catej  ories  of  information,  siach  as 
national  sf  curity  information,  and  some 
types  of  pr  jceedings,  such  as  individual 
adjudicati(  ns  and  permit  applications, 
from  the  s(  ope  of  this  Bulletin.  The 
Bulletin  al  lo  recognizes  that  waivers  of 
these  requ:  rements  may  be  required  in 
some  circu  mstances,  such  as  when 
court-impc  sed  deadlines  or  other 
exigencies  make  full  complia  ice  with 
this  Bullet  n  impractical. 

This  Bui  etin  requires  peer  review  of 
the  categoi  y  of  "significant  regulatory 
informatio  i"  described  above.  It  also 
articulates  specific  requirements  for  the 
peer  review  r  of  "significant  regulatory 
informatio:  i"  that  the  agency  intends  to 
disseminat  3  in  support  of  a  major 
regulatory  iction,  that  could  have  a 
clear  and  s  ubstantial  impact  on 
important  )ublic  policies  or  important 
private  sec  :or  decisions  with  a  possible 
impact  of  i  lore  than  $100  million  in  any 
year,  or  ths  t  the  Administrator  of  OIRA 
determines  to  be  of  significant 
interagenc  '  interest  or  relevant  to  an 
Administri  tion  policy  priority.  Such  an 
impact  can  occur  whether  or  not  a 
federal  rul(  imaking  is  envisioned  or 
considered  likely  to  occur,  in  part 
because  in  ormation  might  influence 
local,  state  regional,  or  international 
decisions,  "or  this  category  of  especially 
important  nformation,  whose  reliability 
is  paramou  nt,  agencies  must  take  care  to 
select  extei  nal  peer  reviewers  who 
possess  tht  requisite  experience  and 
independe  ice  from  the  agency.  The 
agencies  m  ust  also  provide  the  peer 
reviewers  :  vith  sufficient  information 
and  an  app  ropriately  broad  charge.  The 
agency  mu  it  then  publicly  respond  to 
the  peer  re  aewers'  written  report,  and 
make  othei  appropriate  disclosures. 

In  additi  )n  to  setting  forth  basic  peer 
review  pro  :edures,  this  guidance  also 
elaborates  )n  the  reporting  requirements 
of  Executi\  e  Order  12866  and  the 
Informatio!  i  Quality  Act.  Pursuant  to 
these  authdrities,  agencies  already 
provide  Of  IB  with  information 
regarding  i  pcoming  regulatory 
initiatives  md  information  quality 
issues.  In  c  oing  so,  each  agency  should 
make  sure  o  identify:  studies  that  will 


be  subject  to  the  peer  review 
requirements  of  this  Bulletin;  the 
agency's  plan  for  conducting  the  peer 
review;  and  correction  requests  filed  by 
members  of  the  public  regarding  the 
quality  of  information  disseminated  by 
the  agenpy.  These  reporting 
requirements  will  permit  the  public, 
OMB,  and  OSTP  to  monitor  agency 
compliance  throughout  the  peer  review 
process. 

Finally,  this  Bulletin  provides  that 
each  agency  that  receives  a  non- 
ft-ivolous  administrative  correction 
request  challenging  the  agency's 
compliance  withthe  Information 
Quality  Act  must  promptly  post  the 
request  on  its  Internet  website  or 
forward  a  copy  to  OIRA  and,  if 
requested,  consult  with  OIRA  regarding 
the  request.  This  consulting  requirement 
will  assist  OMB  in  discharging  its 
responsibility  under  the  Information 
Quality  Act  to  monitor  the  quality  of 
information  disseminated  to  the  public. 
Together  with  the  peer  review  and 
reporting  requirements  discussed  above, 
it  should  also  give  the  public  reasonable 
assurance  that  the  most  important 
regulatory  science  disseminated  by  the 
federal  government  comes  with  indicia 
of  reliability. 

A  dditional  Requests  for  Comment 

OMB  seeks  comments  from  all 
interested  parties  on  all  aspects  of  this 
proposed  Bulletin  and  guidelines.  In 
particular,  OMB  seeks  comment  on  the 
scope  of  this  Bulletin.  As  explained 
above,  this  proposal  covers  significant 
regulatory  information,  with  some 
exceptions.  It  may  be  that  the  overall 
scope  of  this  Bulletin  should  be  reduced 
or  enlarged,  or  that  fewer  or  more 
exceptions  should  be  made. 

OMB  also  seeks  comment  on  whether 
some  provisions  of  this  proposal  should 
be  strengthened,  modified,  or  removed. 
While  the  bipartisan  legislative  proposal 
discussed  above  required  all  peer 
reviewers  to  be  independent  of  the 
agency,  this  proposal  leaves  open  the 
possibility  that  agency  employees  could 
serve  on  peer  review  panels  in  certain 
circumstances.  This  proposal  also 
identifies  circumstances  that  raise 
questions  about  the  independence  of 
peer  reviewers  (e.g.,  agency  employees 
and  agency-supported  research 
projects),  but  it  does  not  flatly  preclude 
the  selection  of  peer  reviewers  who 
raise  some  of  those  concerns.  Members 
of  the  public  are  welcome  to  comment 
on  whether  these  provisions  strike  the 
appropriate  balance  between 
safeguarding  the  fact  and  appearance  of 
impartiality,  on  the  one  hand,  and 
ensuring  that  qualified  peer  reviewers 
will  not  be  precluded  firom  service 
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based  on  unnecessarily  stringent 
conflict-of-interest  requirements,  on  the 
other.  OMB  is  especially  concerned 
about  the  government's  need  to  recruit 
the  best  qualified  scientists  to  serve  as 
peer  reviewers. 

For  this  reason,  OMB  also  seeks 
comment  on  whether  any  of  the 
provisions  of  this  proposal  would 
unnecessarily  burden  participating 
scientists  or  discourage  qualified 
scientists  from  participating  in  agency 
peer  reviews.  Specifically,  OMB  seeks 
comment  on  whether  peer  reviewers' 
disclosure  requirements  should  be 
limited  to  a  specific  numbers  of  years, 
perhaps  to  activities  occurring  during 
the  previous  five  or  ten  years,  instead  of 
extending  back  indefinitely.  More 
generally,  OMB  seeks  suggestions 
regarding  how  agencies  can  encourage 
peer-review  participation  by  qualified 
scientists. 

In  addition,  OMB  seeks  comment  on 
whether  agencies  should  be  permitted  to 
select  their  own  peer  reviewers  for 
regulatory  information.  Although  some 
observers  may  favor  a  system  whereby 
a  centralized  body  would  appoint  peer 
reviewers  or  supervise  the  details  of  the 
peer  review  process,  OMB  is  not 
proposing  such  a  system.  Within  the 
broad  confines  of  this  guidance,  the 
agencies  would  reteiin  significant 
discretion  in  formulating  a  peer  review 
plan  appropriate  to  each  study.  It  is, 
however,  arguable  that  an  entity  outside 
of  the  agency  should  select  the  peer 
reviewers  and  perhaps  even  supervise 
the  peer  review  process.  The  latter 
approach  might  lend  the  appearance  of 
greater  integrity  to  the  peer  review 
process,  but  could  be  unduly  inefficient 
and  raise  other  concerns. 

Finally,  OMB  seeks  comment  from  the 
affected  agencies  on  the  expected 
benefits  and  burdens  of  this  proposed 
Bulletin.  OMB  believes  that  most 
agencies  usually  submit  the  types  of 
studies  covered  by  this  Bulletin  to  at 
least  some  peer  review.  As  a  result, 
while  this  Bulletin  should  improve  the 
quality  of  peer  reviews,  it  may  ncjt 
impose  substantial  costs  and  burdens  on 
the  agencies  that  they  are  not  already 
incurring.  OMB  seeks  comment  on  this 
and  all  other  aspects  of  this  proposed 
Bulletin. 

Part  II— Proposed  OMB  Bulletin  and 
Supplemental  Information  Quality 
Guidelines 

Section  1 .  Definitions 

For  purposes  of  this  Bulletin  and 
guidance: 

"Administrator"  means  the 
Adniinistrator  of  the  Office  of 
Information  and  Regulatory  Affairs. 


"Agency"  has  the  meaning  ascribed  to 
it  in  Uie  Paperwork  Reduction  Act,  44 
U.S.C.  3502(1). 

"Dissemination"  has  the  meaning 
ascribed  to  it  in  OMB's  Guidelines  for 
Ensuring  and  Maximizing  :the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies,  67  FR  8,452,  8,460  (Feb.  22, 
2002)  ("OMB's  Information-Quality 
Guidelines"). 

"The  Information  Qiicdity  Act"  means 
Section  515  of  the  Treasiuy  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554;  H.R. 
5658). 

"Major  regulatory  action"  means  the 
type  of  significant  regulatory  action  that 
is  defined  in  Section  1(f)(1)  of  Executive 
Order  12866  and  is  not  exempt  from  the 
requirements  of  that  Order. 

"Regulatory  information"  means  any 
scientific  or  technical  study  that  is 
relevant  to  regulatory  policy. 
Information  is  relevant  to  regulatory 
policy  if  it  might  be  used  by  local,  state, 
regional,  federal  and/or  international 
regulatory  bodies. 

"Significant  regulatory  information" 
means  regulatory  information  that 
satisfies  the  "influential"  test  in  OMB's 
Information-Quality  Guidelines. 

"Study"  refers  broadly  to  any  research 
report,  data,  finding,  or  other  analysis. 

Section  2.  Peer  Review  of  Significant 
Regulatory  Information 

To  the  extent  permitted  by  law, 
agencies  shall  have  an  appropriate  and 
scientificeilly-rigorous  peer  review 
conducted  on  all  significant  regulatory 
information  that  the  agency  intends  to 
disseminate.  Agencies  need  not, 
however,  have  peer  review  conducted 
on  studies  that  have  afready  been 
subjected  to  adequate  independent  peer 
review.  For  purposes  of  this  Bulletin, 
peer  review  undertaken  by  a  scientific 
journal  may  generally  be  presumed  to  be 
adequate.  This  presumption  is 
rebuttable  based  on  a  persuasive 
showing  in  a  particular  instance.  In 
addition,  agencies  need  not  have  peer 
review  conducted  on  significant 
regulatory  information  that  relates  to 
national  defense  or  foreign  affairs,  or 
that  is  disseminated  in  the  course  of  an 
individual  agency  adjudication  or 
proceeding  on  a  permit  application. 

During  the  planning  of  a  peer  review 
for  significant  regulatory  information, 
the  agency  should  select  an  appropriate 
peer  review  mechanism  based  on  the 
novelty  and  complexity  of  the  science  to 
be  reviewed,  the  benefit  and  cost 
implications,  and  any  controversy 
regarding  the  science.  Depending  on 
these  factors,  appropriate  peer  review 
mechanisms  for  significant  regulatory 


information  can  range  from  review  by 
qualified  specialists  within  an  agency  (if 
they  reside  in  a  separate  agency 
program)  to  formal  review  by  an 
independent  body  of  experts  outside  the 
agency.  The  experts  may  be  selected  by 
the  agency  or  an  outside  group. 

Section  3.  Additional  Peer  Review 
Requirements  for  Especially  Significant 
Regulatory  Information 

If  significant  regulatory  information  is 
subject  to  the  peer  review  requirements 
of  Section  2  of  this  Bulletin  and  (i)  the 
agency  intends  to  disseminate  the 
information  in  support  of  a  major 
regulatory  action,  (ii)  the  dissemination 
of  the  information  could  otherwise  have 
a  clear  and  substantial  impact  on 
important  public  policies  or  important 
private  sector  decisions  with  a  possible 
impact  of  more  than  $100  million  in  any 
year,  or  (iii)  the  Administrator 
determines  that  the  information  is  of 
significant  interagency  interest  or  is 
relevant  to  an  Administration  policy 
priority,  then,  to  the  extent  permitted  by 
law,  the  agency  shall  have  a  formal, 
independent,  external  peer  review 
conducted  on  the  information.  The  peer 
review  shall  proceed  in  accordance  with 
the  following  jguidance: 

Selection  of  Peer  Reviewers:  Peer 
reviewers  shall  be  selected  primarily  on 
the  basis  of  necessary  scientific  and 
technical  expertise.  When  multiple 
disciplines  are  required,  the  selected 
reviewers  should  include  as  broad  a 
range  of  expertise  as  is  necessary.  When 
selecting  reviewers  from  the  pool  of 
qualified  external  experts,  the  agency 
sponsoring  the  review  shall  strive  to 
appoint  experts  who,  in  addition  to 
possessing  the  necessary  scientific  and 
technical  expertise,  are  independent  of 
the  agency,  do  not  possess  real  or 
perceived  conflicts  of  interest,  and  are 
capable  of  approaching  the  subject 
matter  in  an  open-minded  and  unbiased 
manner.  Factors  relevant  to  whether  an 
individual  satisfies  these  criteria 
include  whether  the  individual:  (i)  Has 
any  financial,  interests  in  the  matter  at 
issue:  (ii)  has,  in  recent  years,  advocated 
a  position  on  the  specific  matter  at 
issue;  (iii)  is  currently  receiving  or 
seeking  substantial  funding  from  the 
agency  through  a  contract  or  research* 
grant  (either  directly  or  indirectly 
through  another  entity,  such  as  a 
university);  or  (iv)  has  conducted 
multiple  peer  reviews  for  the  same 
agency  in  recent  years,  or  has  conducted 
a  peer  review  for  the  same  agency  on  the 
same  specific  matter  in  recent  years.  If 
it  is  necessary  to  select  a  reviewer  who 
is  or  appears  to  be  biased  in  order  to 
obtain  a  panel  with  appropriate 
expertise,  the  agency  shall  ensure  that 
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another  reviewer  with  a  contrary  bias  is 
appointed  to  balance  the  panel. 

Charge  to  Peer  Reviewers:  The  agency 
shall  provide  to  peer  reviewers  an 
explicit,  written  charge  statement 
describing  the  purpose  and  scope  of  the 
review.  The  charge  shall  be 
appropriately  broad  and  specific  to 
facilitate  a  probing,  meaningful  critique 
of  the  agency's  work  product.  Peer 
reviewers  shall  be  asked  to  review  "' 
scientific  and  technical  matters,  leaving 
policy  determinations  for  the  agency. 
This  must  be  clearly  stated  and  adhered 
to  during  the  peer  review  process  so  the 
review  is  based  solely  on  the  science 
being  evaluated.  In  addition,  the  agency 
shall  be  careful  not  to  divulge  internal 
deliberative  information  to  the  peer 
reviewers.  -The  charge  should  generally 
frame  specific  questions  about 
information  quality,  assumptions, 
hypotheses,  methods,  analytic  results, 
and  conclusions  in  the  agency's  work 
product.  It  should  ask  reviewers  to 
apply  the  standards  of  OMB's 
Information-Quality  Guidelines  and" the 
agency's  own  information  quality 
guidelines.  Where  reviewers  are 
expected  to  identify  scientific 
uncertainties,  they  should  generally  be 
asked  to  suggest  ways  to  reduce  or 
eliminate  those  uncertainties. 

Information  Access:  The  agency  shall 
provide  peer  teviewers  sufHcient 
information  to  enable  them  to 
understand  the  data,  methods,  analytic 
results,  and  conclusions  of  the  material 
to  be  peer  reviewed,  with  due  regard  for 
the  agency's  Interest  in  protecting  its 
deliberative  processes.  Reviewers  shall 
be  informed  of  the  reproducibility  and 
other  quality  guidelines  issued  by  OMB 
and  federal  agencies  under  the 
Information  Quality  Act.  If  the 
document  is  a  formal  regulatory 
analysis,  reviewers  should  be  briefed  on 
the  content  of  OMB's  guidelines  for 
regulatory  analysis.  If  aspects  of  the 
agency's  work  are  likely  to  be 
controversial,  reviewers  should  be 
provided  relevant  background 
information  on  those  potential  sources 
of  controversy. 

Opportunity  for  Public  Comment:  The 
agency  shall  provide  an  opportunity  for 
other  interested  agencies  and  persons  to 
Submit  comments.  The  agency  shall 
ensure  that  such  comments  are  provided 
to  the  peer  reviewers  with  ample  time 
for  consideration  before  the  peer 
reviewers  conclude  their  review  and 
prepare  their  report. 

Peer  Review  Reports:  The  agency  shall 
direct  peer  reviewers  of  the  regulatory 
information — individually  or  often  as  a 
group — to  issue  a  final  report  detailing 
the  nature  of  their  review  and  their 
findings  and  conclusions.  The  peer 


review  repi  irt  shall  also  disclose  the 
names,  org  inizational  affiliations,  and 
qualificatic  ns  of  all  peer  reviewers,  as 
well  as  any  current  or  previous 
invoLvemei  it  by  a  peer  reviewer  with  the 
agency  or  i  isue  under  peer  review 
considerati  an.  If  there  is  a  group  report, 
any  partial  or  complete  dissenting 
statements  should  be  included  with  the 
group's  fin  il  report.  The  agency  shall 
also  providJB  a  written  response  to  the 
peer  review  report(s)  explaining:  The 
agency's  ag  reement  or  disagreement 
with  the  re  )ort(s),  including  any 
recommen(  ations  expressed  therein;  the 
basis  for  th  it  agreement  or 
disagreeme  nt;  any  actions  the  agency 
has  underti  ken  or  proposed  to 
undertake  i  ti  response  to  the  report(s); 
and  (if  app  icable)  the  reasons  the 
agency  beli  jves  those  actions  satisfy  any 
concerns  oi  recommendations  expressed 
by  the  repo  ifs).  The  agency  shall 
disseminati  i  the  final  peer  review 
report{s)  an  d  the  agency's  written 
statement  c  f  response  in  the  same 
manner  tha  t  it  disseminates  the  work 
product  the  t  was  reviewed.  All  of  these 
written  ma  erials  should  be  included  in 
the  adminii  trative  record  for  any  related 
rulemaking  3. 

Consulta  ion  with  OIRA  and  OSTP: 
Agencies  si  ail  consult  with  OIRA  and 
OSTP  cone  !rning  the  sufficiency  of 
their  plann  id  peer  review  policies. 
Upon  requt  st,  an  agency  should  discuss 
with  OIRLA  low  the  agency  plans  to 
review  a  sp  jcific  document  covered  by 
the  Bulletii  and  whether  such  a  plan  is 
sufficient. '  his  consultation  is 
understood  to  serve  as  one  of  the  pre- 
disseminati  Dn  quality  procedures 
envisioned  jy  the  Information  Quality 
Act. 

Certificai  ion  in  Administrative 
Record:  If  a  i  agency  relies  on  significant 
regulatory  i  tiformation  subject  to  the 
requiremen  ts  of  this  section  in  support 
of  a  major  r  jgulatory  action,  it  shall 
include  in  I  le  administrative  record  for 
that  action  i  certification  explaining 
how  the  ag«  ncy  has  complied  with  the 
requiremen  :s  of  this  Bulletin  and  the 
Informatior  Quality  Act  with  respect  to 
the  significi  mt  regulatory  information  at 
issue. 

Section  4. 1  eer  Review  Procedures 


a.  Federal 

When  CO 
outside 
regulatory 
requiremen : 
should 
panel  unde 
Committee 
oversee  the 
instruction! 


pan  b1 


/  dvisory  Committee  Act 

isidering  selection  of  an 
of  peer  reviewers  for 
i  ^formation  subject  to  the 
s  of  this  Bulletin,  an  agency 
s  the  treatment  of  such  a 
the  Federal  Advisory 
\ct,  and  may  retain  a  firm  to 
peer  review  process  with 
to  comply  with  principles 


consistent- with  those  set  forth  in  this 
Bulletin.  See  Bvrdv.  EPA,  174  F.3d  239 
(D.C.  Cir.  1999)  (holding  that  peer 
review  panels  selected  and  supervised 
by  outside  consultants  are  not  governed 
by  the  Federal  Advisory  Committee  Act, 
5  U.S.C.S.  App.  U  §§  1-15).  Although 
such  a  firm  can  be  engaged  to  oversee 
multiple  peer  review  processes  for  an 
agency,  the  agency  shall  ensure  that  the 
firm  itself  possesses  independence  (and 
the  appearance  of  independence)  from 
the  agency. 

b.  Agency  Guidelines 

Based  on  this  supplement  to  OMB's 
information  quality  guidelines,  each 
agency  shall  supplement  or  amend  its 
own  information  quality  guidelines  to 
incorporate  the  requirements  of  Sections 
2  and  3  herein  on  a  prospective  basis, 
except  that  an  agency  need  not  amend 
its  guidelines  if  there  is  no  reasonable 
likelihood  that  the  agency  will 
disseminate  information  covered  by  the 
requirements  of  Sections  2  and/or  3  of 
this  Bulletin.  In  addition  to 
incorporating  these  requirements, 
agencies  should  have  specific  guidelines 
as  to  what  entanglements  with  agencies 
or  affected  businesses  are  so  significant 
as  to  preclude  an  individual's 
participation  as  a  peer  reviewer, 
irrespective  of  other  factors.  Agency 
guidance  should  also  address  the 
following  additional  aspects  of  the  peer 
review  process,  as  well  as  any  other 
matters  they  wish  to  address:  the 
protection  of  confidential  business 
information;  any  other  needs  for 
confidentiality  in  the  peer  review 
process  (including  any  privacy  interests 
of  peer  reviewers);  and  any  types  of 
information  regarding  the  peer 
reviewers  that  should  be  publicly 
disclosed  in  addition  to  the  information 
identified  in  Section  3  of  this  Bulletin 
(potentially  including  prior  service  as 
an  expert  witness,  sources  of  personal  or 
institutional  funding,  and/or  other 
matters  that  might  suggest  a  possible 
conflict  of  interest  or  appearance  of  a 
conflict  of  interest): 

c.  Waiver 

The  Administrator  may  waive  some  or 
all  of  the  peer  review  requirements  of 
Sections  2  and/or  3  of  this  Bulletin  if  an 
agency  makes  a  compelling  case  that 
waiver  is  necessitated  for  specific 
information  by  an  emergency,  imminent 
health  hazard,  homeland  security  threat, 
or  some  other  compelling  rationale.  As 
appropriate,  the  Administrator  shall 
consult  with  the  Director  of  OSTP 
before  deciding  whether  to  grant  a 
waiver. 
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Section  5.  Interagency  Work  Group  on 
Peer  Review  Policies 

The  Administrator  will  periodically 
convene  a  meeting  of  an  interagency 
group  of  peer  review  specialists  and 
program  managers,  including  the  OSTP 
Associate  Director  for  Science.  The 
group  may  make  recommendations 
regarding  best  peer  review  practices  and 
may  recommend  other  steps  to  expedite 
and  improve  agency  processes. 

Section  6.  Reports  on  Agency  Peer 
Reviews 

Each  agency  shall  provide  to  OIRA  at 
least  once  each  year: 

•  A  summary  description  of  any 
existing,  ongoing,  or  contemplated 
scientific  or  technical  studies  that  might 
(in  whole  or  in  part)  constitute  or 
support  significant  regulatory 
information  the  agency  intends  to 
disseminate  within  the  next  year;  and 

•  The  agency  s  plan  for  conducting  a 
peer  review  of  such  studies  under  the 
requirements  of  this  Bulletin,  including 
the  identification  of  an  agency  contact 
to  whom  inquiries  may  be  directed  to 
learn  the  specifics  of  the  plan. 

In  order  to  minimize  the  paperwork 
involved,  agencies  should  include  this 
information  in  one  of  the  periodic 
reports  they  submit  to  OMB  under 
Executive  Order  12866  or  the 
Information  Quality  Act. 

Section  7.  Correction  Requests  Under 
the  Information  Quality  Act 

The  Information  Quality  Act  requires 
OMB  to  issue  guidance  concerning 
administrative  mechanisms  by  which 
members  of  the  public  may  seek  to 
obtain  correction  of  information 
maintained  and  disseminated  by  an 
agency.  See  Pub.  L.  106-554,  section 
515(b)(2)(B).  OMB  must  also  monitor 
the  agencies'  handling  of  such 
correction  requests.  See  id.(C). 

In  order  to  improve  OMB's  ability  to 
assess  the  quality  of  information 
disseminated  to  the  public  and  the 
adequacy  of  agencies'  request-handling 
processes,  an  agency  shall,  within  seven 
days  of  receipt,  provide  OIRA  with  a 
copy  of  each  non-frivolous  information 
quality  correction  request.  If  an  agency 
posts  such  a  request  on  its  Internet 
website  within  seven  days  of  receipt,  it 
need  not  provide  a  copy  to  OIRA. 

Upon  request  by  OIRA,  each  agency 
shall  provide  a  copy  of  its  draft  response 
to  any  such  information  quality 
correction  request  or  appeal  at  least 
seven  days  prior  to  its  intended 
issuance,  and  consult  with  OIRA  to 
ensure  the  response  is  consistent  with 
the  Information  Quality  Act,  OMB's 
government-wide  Information  Quality 


Guidelines,  and  the  agency's  own 
information  quality  guidelines.  The 
agency  shall  not  issue  its  response  until 
OIRA  has  concluded  consultation  with 
the  agency.  OIRA  may  consult  with 
OSTP  as  appropriate  if  a  request  alleges 
deficiencies  in  the  peer  review  process. 

Section  8.  Interagency  Comment 

Interagency  comment  can  assist  in 
identifying  questions  or  weaknesses  in 
scientific  and  technical  analyses.  As 
part  of  its  consideration  of  peer  reviews, 
information  quality  correction  requests, 
or  major  regulatory  actions,  OIRA  may 
exercise  its  authority  to  request 
comment  from  other  agencies.  OIRA 
may  make  such  comment  public,  or 
direct  that  it  be  included  in  the 
Administrative  Record  for  any  related 
rulemakings.  Interagency  comment  may 
be  conducted  in  addition  to  peer  review, 
or  may  comprise  the  peer  review 
required  by  Sections  2  and/ or  3  of  this 
Bulletin  if  it  is  conducted  in  accordance 
with  the  requirements  of  this  Bulletin. 

Section  9.  Effective  Date  and  Existing 
Law 

The  requirements  of  this  Bulletin 
apply  to  information  disseminated  on  or 
after  January  1,  2004.  The  requirements 
are  not  intended  to  displace  other  peer 
review  mechanisms  already  created  by 
law.  Any  such  mechanisms  should  be 
employed  in  a  manner  as  consistent  as 
possible  with  the  practices  and 
procedures  laid  out  herein.  Agencies 
may  consult  with  OIRA  regarding  the 
relationship  of  this  Bulletin  with 
preexisting  law. 

[FR  Doc.  03-23367  Filed  9-12-03;  8:45  am) 
BILUNG  CODE  311(M)1-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determinihg  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 


are  also  published  on  the  PBGC's  Web 
site  [http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premiimi 
under  part  4006  applies  to  premium 
payment  years  beginning  in  September 
2003.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  October  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  (Although 
the  Treasury  Department  has  ceased 
issuing  30-year  securities,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figure  each  month — based  on  die 
30-year  Treasury  bond  maturing  in 
February  2031— which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  September  2003  is  5.31  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
October  2002  and  September  2003. 


For  premium  payment  years  be- 
ginning in: 


The  re- 
quired in- 
terest 
rate  is: 


October  2002  ... 
November- 2002 
December  2002 
January  2003  ... 
February  2003  . 

March  2003 

Apnl  2003  

May  2003 

June  2003 

July  2003  


4.76 
4.93 
4.96 
4.92 
4.94 
4.81 
4.80 
4.90 
4.53 
4.37 
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For  premium  payment  years  be- 
ginning in: 


The  re- 
quired in- 
terest 
rate  is: 


August  2003  ...... 

September  2003 


4.93 
5.31 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  October 
2003  imder  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
«lsewheriB  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  8th  day 
of  September,  2003. 

Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  03-23366  Filed  9-12-03;  8:45  am) 
BILUNG  CODE  770e-01-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
information  Collection:  SF  2823 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  will  submit  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  review  of  a  revised 
information  collection.  SF  2823, 
Designation  of  Beneficiary:  Federal 
Employees'  Group  Life  Insurance,  is 
used  by  any  Federal  employee  or  retiree 
covered  by  the  Federal  Employees' 
Group  Life  Insurance  Program  to 
instruct  the  Office  of  Federal 
Employees'  Group  Life  Insurance  how 
to  distribute  the  proceeds  of  his  or  her 
life  insurance  when  the  statutory  order 
of  precedence  does  not  meet  his  or  her 
needs. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 


u  ality; 


assui  npt 


in 


Managem^t 
practical 
the  public 
informatioh 
valid 
and  ways 
burden  of 
on  those 
the  use  of 
collection 
informatio  i 

Approxipiai 
are  com 
and  1,000 


a  :ely 


hoir 


•s. 


li(S 


assignees, 
approxim 
for  an  anni  i 
10,250 

For  cop 
Mary  Beth 
8358,  FAX 
to  mbtoom  ?y@op. 
mailing  ad  Iress 
DATES:  Coqiments 
should  be 
days  from 
ADDRESSES: 


and  whether  it  will  have 
whether  our  estimate  of 
jurden  of  this  collection  of 
is  accurate,  and  based  on 
ions  and  methodology; 
which  we  can  minimize  the 
1  he  collection  of  information 

are  to  respond,  through 
i  ippropriate  technological 
echniques  or  other  forms  of 
technology, 
tely  40,000  SF  2823  forms 
annually  by  annuitants 
orms  are  completed  by 
iach  form  takes 

15  minutes  to  complete 
al  estimated  burden  of 


pk  ted 


for 


Proposed 
Request 
information 
and  Rl  30- ) 


of  this  proposal,  contact 
Smith-Toomey  on  (202)  606- 
(202)  418-3251  or  via  E-mail 
^m.gov.  Please  include  a 
with  your  request, 
on  this  proposal 
1  eceived  within  60  calendar 
I  he  date  of  this  publication. 
Send  or  deliver  comments 
er  N.  Meuchner,  Life 
i  nd  Long  Term  Care  Group, 
letirement  and  Insurance 
.S.  Office  of  Personnel 

1900  E  Street.  NW.,  Room 
Washington.  DC  20415-3661. 
oration  Regarding 

Coordination  Contact: 
Benson,  Team  Leader, 
Team,  Support  Group, 
t623. 


to — Christc  ph 
Insurance 
Center  for 
Services,  I 
Managemejit 
2H22, 

For  In  ft 
Administrative 
Cyrus  S. 
Publicatioiis 
(202)  606-1 

Office  of  flersonnel  Management 
Kay  Coles  J^mes, 

Director. 

[FR  Doc.  03-|23405  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  532S-50-P 


OFFICE  01  PERSONNEL 
MANAGEh  ENT 


I  Collection;  Comment 
Review  of  a  Revised 
Collection:  Forms  Rl  20-7 


AGENCY:  Oi  [ice  of  Personnel 
Manageme:  it. 
ACTION:  No  ice. 


SUMMARY: 

Paperwork 
L.  104-13, 


Ii 


e  it 
(fl 


announces 
Managem 
the  Office 
request  for 
informatio 
Representa 
used  by  th( 
System 


accordance  with  the 
Reduction  Act  of  1995  (Pub. 
^ay  22,  1995),  this  notice 
that  the  Office  of  Personnel 
(OPM)  intends  to  submit  to 
Management  and  Budget  a 
review  of  a  revised 
collection.  Rl  20-7, 
ive  Payee  Application,  is 
Civil  Service  Retirement 
(CSRS)  and  the  Federal 


Employees  Retirement  System  (FERS)  to 
collect  information  from  persons 
applying  to  be  fiduciaries  for  annuitants 
or  survivor  aimuitants  who  appear  to  be 
incapable  of  handling  their  own  funds 
or  for  minor  children.  Rl  30-3, 
Information  Necessary  for  a  Competency 
Determination,  collects  medical 
information  regarding  the  annuitant's 
competency  for  OPM's  use  in  evaluating 
the  annuitant's  condition. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  12,480  Rl  20-7  forms 
will  be  completed  annually.  This  form 
requires  approximately  30  minutes  to 
complete;  the  annual  burden  is  6,240 
hours.  Approximately  250  Rl  30-3 
forms  will  be  completed  annually.  This 
form  requires  approximately  1  hour  to 
complete;  the  annual  burden  is  250 
hours.  The  total  annual  burden  is  6,490 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to—  Ronald  W.  Melton,  Chief, 
Operation  Support  Group,  Center  for 
Retirement  and  Insurance  Services,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  3349A,  Washington, 
DC  20415-3540. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 

Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  Support  Group, 
(202) 606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Doc.  03-23406  Filed  9-12-03;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Review  of  a 
Currently  Approved  Information 
Collection:  Rl  20-63,  Rl  20-116,  Rl  20- 
117 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a 
currently  approved  information 
collection.  Rl  20-63,  Survivor  Annuity 
Election  for  a  Spouse,  is  used  by 
annuitants  to  elect  a  reduced  annuity 
with  a  survivor  annuity  for  their  spouse. 
Rl  20-116  is  a  cover  letter  for  Rl  20-63 
giving  information  about  the  cost  to 
elect  less  than  the  maximum  survivor 
annuity.  This  letter  may  be  used  to 
decline  to  elect.  Rl  20-117  is  a  cover 
letter  for  Rl  20-63  giving  information 
about  the  cost  to  elect  the  maximum 
survivor  annuity.  This  letter  may  be 
used  to  ask  for  more  information  or  to 
decline  to  elect. 

Rl  20-117  is  accompanied  by  Rl  20- 
63A,  Information  on  Electing  a  Survivor 
Annuity  for  Your  Spouse,  or  Rl  20-63B, 
Information  on  Electing  a  Survivor 
Annuity  for  Your  Spouse  When  You  Are 
Providing  a  Former  Spouse  Annuity. 
Both  booklets  explain  the  election.  Rl 
20-63A  is  for  annuitants  who  do  not 
have  a  former  spouse  who  is  entitled  to 
a  survivor  annuity  benefit:  Rl  20-63B  is 
for  those  who  do  have  a  former  spouse 
who  is  entitled  to  a  benefit.  These 
booklets  do  not  require  OMB  clearance. 
They  have  been  included  because  thev 
provide  the  annuitant  additional 
information. 

Approximately  2,400  Rl  20-63  forms 
are  returned  each  year  electing  survivor 
annuities  and  200  annuitants  return  the 
cover  letter  to  ask  for  information  about 
the  cost  to  elect  less  than  the  maximum 
survivor  annuity  or  to  refuse  to  provide 
any  survivor  benefit.  It  is  estimated  to 
take  approximately  45  minutes  to 
complete  the  form  with  a  burden  of 
1,800  hours  and  10  minutes  to  complete 
the  letter,  which  gives  a  burden  of  34 
hours.  The  total  burden  for  Rl  20-63  is 
1,834  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 


DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
15.  2003. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Group,  Center  for 
Retirement  and  Insurance  Services,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  Room  3349.  Washington, 
DC  20415-3540;  and.  Joseph  F.  Lackey, 
Jr.,  OPM  Desk  Officer,  Office  of 
Information  &  Regulatory  Affairs,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  NW.,  Room 
10235.  Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  RIS  Support 
Ser\'ices,  (202)  606-0623. 

Kay  Coles  James, 

Director,  Office  of  Personnel  Management. 
[FR  Doc  03-23407  Filed  <»-12-03;  8:45  am) 

BrLUNG  CODE  632S-50-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  Information  Collection:  Rl 
92-22 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  Rl  92-22, 
Annuity  Supplement  Earnings  Report,  is 
used  each  year  to  obtain  the  earned 
income  of  each  Federal  Employees 
Retirement  System  (FERS)  annuitant 
receiving  an  annuity  supplement.  The 
annuity  supplement  is  paid  to  eligible 
FERS  annuitants  who  are  not  retired  on 
disability  and  are  not  yet  age  62.  The 
supplement  approximates  the  portion  of 
a  full  career  Social  Security  benefit 
earned  while  under  FERS  and  ends  at 
age  62.  Like  Social  Security  benefits,  the 
annuity  supplement  is  subject  to  an 
earnings  limitation. 

Approximately  700  Rl  92-22  '^orms 
are  completed  annually.  Each  form 
requires  approximately  15  minutes  to 
complete.  The  annual  estimated  burden 
is  175  hours. 

For  copies  of  this  proposal,  contact 
Mar>'  Beth  Smith-Toomev  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 


to  mbtoomey^opm.gov  Pleasn  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  OctnhHi 
15,  2003. 

ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton,  Chief,  Operations 
Support  Group,  Center  for  Retirement 
and  Insurance  Services.  U.S.  Office  ol 
Personnel  Management.  1900  E  Stroct. 
NW.,  Room  3349,  Washington,  DC 
20415-3540;  and  Joseph  F.  Lackey,  Jr.. 
OPM  Desk  Officer,  Office  of  Information ' 
&  Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building  NW.,  Room 
10235,  Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  RIS  Support 
Services,  (202)  606-0623. 

Office  of  Personnel  Management. 
Kay  Coles  James,  , 

Director. 
(FR  Doc.  0.3-23408  Filed  9-12-03;  8:45  am! 

BILUNG  CODE  6325-5(M> 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  that  i  aeetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  hdd  on — 

Wednesday. -September  17,  2003 
Thursday,  October  2,  2003 
Thursday,  October  16.  2003 
Thursday,  October  30,  2003 

The  meetings  will  start  at  10  a.m.  and 
will  be  held  in  Room  5A06A,  Office  of 
Personnel  Management  Building.  1900  K 
Street,  NW..  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  fivi' 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

.  The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  5.^.  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
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During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act- 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These" reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5538, 1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500.     ' 

Dated:  September  2.  2003. 

Mary  M.  Rose, 

Chairperson,  Federal  Prevailing  Rate 
Advisory  Committee. 

IFR  Doc.  03-23343  Filed  9-12-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48454;  File  No.  SR-CHX- 
2003-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Relating  to  Automatic 
Execution  of  Partial  Orders 

September  5,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  1. 
2003,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


("Commission")  the 
r  ule  change  as  described  in 
md  ni  below,  which  Items 
jrepared  by  the  Exchange. 
5,  2003,  the  Exchange 
proposed  rule  change.^ 
is  publishing  this 
licit  comments  on  the 
e  change  ft-om  interested 


I  j1 


Commission 

proposed 

Items  I.  II. 

have  been 

On  Septen^ber 

amended 

The  Comnjission 

notice  to  s 

proposed 

persons. 

I.  Self-Regflatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exci  lange  proposes  to  amend 
certain  pro  L^isions  of  CHX  Article  XX, 
Rule  37  (Gi  laranteed  Execution  System 
and  Midw«  st  Automated  Execution 
System),  w  lich  governs,  among  other 
things,  auti  tmatic  execution  of  market 
and  markei  able  limit  orders. 
Specificall  r,  the  CHX  seeks  to  add  an 
Interpretat  on  and  Policy  providing  that 
a  CHX  spe<  ialist  may  elect  to  activate 
the  "auto-f  artials"  functionality  on  a 
voluntary  I  asis,  at  any  point  during  the 
regular  trac  ing  session.  Proposed 
Interpretat  on  and  Policy  .11  constitutes 
the  Exchan  je's  stated  existing  policy, 
practice  an  i  interpretation  with  respect 
to  the  autO'  partial  provisions  of  CHX 
Article  XX,  Rule  37(b). 

The  text  Df  the  proposed  rule  change 
is  below.  P  oposed  new  language  is 
italicized;  \  iroposed  deletions  are  in 
[brackets]. 


RULE  37 

(b)  Autoiiated 
Exchange's 
Execution 
may  be  use  i 
delivery'  anp 
orders  that 


WX 


]ua 


s  lall 


Issues.  • 
(A)  A 
limit  agenc  r 
than  or  eq 
threshold 
the  ITS 

auto-execu(ion 
thei 

auto-execulion 
shall  be  dei 
provided. 


BBI) 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


Executions.  The 
Midwest  Automated 
I  lystem  (the  MAX  System) 
to  provide  an  automated 
execution  facility  for 
are  eligible  for  automatic 
the  Exchange. 


execution  c  n 


<6)  ExecJtion  of  Dual  Trading  System 


market  or  marketable 
order  that  is  of  a  size  less 
1  to  the  auto-execution 

be  automatically  filled  at 
price  up  to  the  size  of  the 
threshold.  If  the  size  of 
order  is  greater  than  the 
threshold,  the  order 
ignated  as  a  open  order; 
However,  that  if  an  order 


'  See  Letter  :  rom  Kathleen  Boege,  Associate 
General  Coiini  il,  CHX.  to  Ms.  Nancy  Sanow. 
Assistant  Direi  tor.  Division  of  Market  Regulation, 
Commission.  <  ated  September  5.  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
CHX  corrected  a  minor  typographical  error  in  their 
rule  text  and  n  rted  that  its  M.^X  automatic 
execution  syst  im  provides  electronic  notice  to 
order-sending  Irms  when  Exchange  specialists 
modify  their  aptomatic  execution  parameters. 


sending  firm  has  notified  the  specialist, 
in  a  manner  approved  by  the  Exchange, 
that  the  order  sending  firm  elects  to 
have  such  orders  filled  up  to  the  size  of 
the  auto-execution  threshold  and  if  the 
specialist  has  engaged  the  auto-partial 
functionality  as  described  in 
Interpretation  and  Policy  .11,  the  order 
shall  automatically  be  filled  up  to  the 
size  of  the  auto-execution  threshold  and 
the  portion  of  the  order  that  exceeds  the 
auto-execution  threshold  shall  be 
designated  as  an  open  order.  If  the  size 
of  the  order  is  greater  than  the  auto- 
acceptance  threshold,  the  order  shall  be 
designated  as  an  open  order;  provided, 
however,  that  the  specialists  may  cancel 
the  order  within  one  minute  of  its  being 
entered  into  MAX. 
***** 

(7)  Execution  of  NASDAQ/NM 
Securities. 

(A)  In  NASDAQ/NM  Securities,  if  the 
specialist  is  quoting  at  the  NBBO  price 
at  the  time  a  MAX  market  or  marketable 
limit  order  is  received,  an  order  that  is 
less  than  or  equal  to  the  auto-execution 
threshold  shall  automatically  be  filled  at 
such  NBBO  price  up  to  the  size  of  the 
auto-execution  threshold  (or  the 
specialist's  bid  or  offer  if  greater  than 
the  auto  execution  threshold).  If  the 
order  is  of  a  size  greater  than  the  auto- 
execution  threshold,  the  order  shall 
automatically  be  filled  up  to  the  size  of 
the  specialist's  bid  or  offer  (as  the  case 
may  be)  and  the  portion  of  the  order  that 
exceeds  the  specialist's  bid  or  offer  shall 
be  designated  as  an  open  order. 
***** 

(B)  If  the  specialist  is  not  quoting  at 
the  NBBO  at  the  time  a  MAX  market  or 
marketable  limit  agency  order  is 
received,  an  order  that  is  less  than  or 
equal  to  the  auto-execution  threshold 
shall  be  automatically  filled  at  the 
NBBO  up  to  the  size  of  the  auto- 
execution  threshold  if  the  specialist  has 
not,  within  20  seconds  (or  a  lesser  time 
increment  designated  by  the  specialist) 
after  receipt  of  the  order,  complied  with 
the  manual  execution  requirement  of 
Rule  [43(d)]  37(a)  of  this  Article.  If  the 
size  of  the  incoming  order  is  greater 
than  the  auto-execution  threshold,  the 
order  shall  be  designated  as  an  open 
order;  provided,  however,  that  if  an 
order  sending  firm  has  notified  the 
specialist,  in  a  manner  approved  by  the 
Exchange,  that  the  order  sending  firm 
elects  to  have  such  orders  filled  up  to 
the  size  of  the  auto-execution  threshold 
and  if  the  specialist  has  engaged  the 
auto-partial  functionality  as  described 
in  Interpretation  and  Policy  .11,  ihe 
order  shall  automatically  be  filled  up  to 
the  size  of  the  auto-execution  threshold 
and  the  portion  of  the  order  that  exceed 
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the  auto-execution  threshold  shall  be 
designated  as  an  open  order,  if  the  size 
of  the  incoming  order  is  greater  than  the 
auto-acceptance  tlireshold,  the  order 
shall  be  designated  as  an  open  order; 
provided,  however,  that  the  specialist 
may  cancel  the  order  within  one  minute 
of  its  being  entered  into  MAX. 
***** 

hiterpretations  and  Policies: 

***** 

.11  The  partial  automatic  execution 
algorithms  referenced  in  Rule  37(b) 
constitute  voluntary  MAX 
enhancements  that  may  be  enabled  by 
a  CHX  specialist  on  an  issue-by-issue 
basis.  The  CHX  specialist  may  elect  to 
enable  or  disable  these  enhancements 
during  any  portion  of  the  Primary 
Trading  Session. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  would 
amend  certain  provisions  of  CHX 
Article  XX,  Rule  37,  which  governs, 
among  other  things,  automatic 
execution  of  partial  market  and 
marketable  limit  orders.  Specifically, 
the  CHX  seeks  to  add  an  Interpretation 
and  Policy  providing  that  a  CHX 
specialist  may  elect  to  activate  the  auto- 
partials  functionality  on  a  voluntary 
basis,  at  any  point  during  the  regular 
trading  session.  Proposed  Interpretation 
and  Policy  .  1 1  constitutes  the 
Exchange's  stated  existing  policy, 
practice  and  interpretation  with  respect 
to  the  auto-partial  provisions  of  CHX 
Article  XX,  Rule  37(b). 

The  Exchange's  Midwest  Automatic 
Execution  System  ("MAX"')  provides 
for  automatic  execution  of  eligible 
market  and  marketable  limit  orders,  in 
accordance  with  the  provisions  of  CHX 
Article  XX,  Rule  37(b),  which  governs 
automatic  execution  of  such  orders.  The 
Commission  previously  has  approved 


changes  to  CHX  Article  XX,  Rul'    J7(b) 
that  permit  automatic  execution  of 
partial  orders,  if  an  order-sending  firm 
has  affirmatively  elected  to  permit  such 
partial  executions.'*  The  technological 
enhancement  to  the  Exchange's  MAX 
system,  that  effects  automatic  execution 
of  partial  orders,  is  referred  to  as  the 
"auto-partials"  functionality. 

According  to  the  Exchange, 
throughout  the  development  and 
implementation  of  the  auto-partials 
functionality,  the  Exchange's  staff  and 
members  have  consistently  treated  the 
auto-partials  functionality  as  a 
voluntary  systems  enhancement  that 
could  be  enabled  at  the  discretion  of  the 
CHX  specialist.  5  The  proposed  rule 
change  clarifies  the  consistent 
interpretation  of  those  provisions  of 
CHX  Article  XX,  Rule  37(b)  that 
contemplate  the  auto-partials 
enhancement. 

In  the  case  of  stocks  with  low  trading 
volume,  for  example,  a  CHX  specialist 
who  received  a  large  order  for  that  issue 
might  not  be  able  to  secure  sufficient 
liquidity  in  another  market  to  fill  the 
order  for  his  customer.  In  such  case,  if 
the  CHX  specialist  has  offered  auto- 
partial  execution,  a  portion  of  the  order 
would  be  executed  automatically  but 
the  remaining  portion  would  be  subject 
to  manual  execution  at  the  best  price  the 
CHX  specialist  could  obtain  as  agent  for 
the  balance  of  the  order.  If  the  CHX 
specialist  had  not  offered  auto-partials, 
the  customer  would  quickly  discern  that 
it  had  not  received  an  automatic 
execution  and  would  then  have  the 
option  to  cancel  the  order  emd  seek 
execution  of  the  entire  order  in  another 
market  center. 

The  CHX  believes  that  another       ^ 
instance  in  which  a  CHX  specialist 
might  elect  to  disengage  the  aiito- 
partials  algorithm  is  immediately  prior 
to  the  close  of  the  regular  trading 
session.  In  the  case  of  a  large  order 
received  immediately  prior  to  the  close 
that  received  an  auto-partial  execution, 
most  customers  would  request  (and  for 
business  reasons  most  CHX  specialists 
would  give)  execution  of  the  balance  of 
the  order  at  the  auto-partial  execution 


■'See  Securities  Exchange  Act  Release  No.  44778 
(September  7.  2001),  66  FK  48074  (SeptPinlwr  17. 
2001)  (SR-CHX-2001-11).  Securities  Exchange  Act 
Release  No.  46321  (August  7.  2002).  67  FR  53369 
(Augu-st  15.  2002)  (CHX  2001-32). 

'■Even  if  a  CHX  specialist  elects  to  enable  the 
auto-partials  functionality,  partial  orders  will  not  l)P 
executed  unless  an  order-sending  firm  has 
affirmatively  indicated  its  election  to  have  orders 
executed  on  a  partial  basis.  Thus,  despite  the  CHX 
specialist's  discretion  to  enable  the  auto-jxirtials 
functionality,  CHX  order-sending  firms  still 
maintain  the  discretion  to  forego  partial  executions 
if  their  preferences  and/or  business  model  dictate 
that  thev  receive  fills  of  entire  orders. 


price.  The  CHX  specialist,  perhaps 
lacking  the  hquidity  to  fill  the  entire 
order  out  of  his  inventory,  would  be 
without  recourse  to  obtain  liquidity  in 
another  market  center,  and  would  be  left 
with  a  significant  position  overnight, 
potentially  subjecting  the  CHX 
specialist  to  extreme  and  unwarranted 
exposure  at  the  open  the  following 
morning. 

The  CHX  believes  that  the  proposed 
rule  change,  which  reflects  existing 
pattern  and  practice  with  respect  to  the 
auto-partials  functionality,  represents  a 
reasonable  balance  between  the  various 
business  models  of  CHX  specialists,  and 
permits  specialists  to  offer  a  customer 
enhancement  without  prejudicing  other 
specialists  whose  circumstances  dictate 
that  they  forego  engagement  of  the  auto- 
partials  functionality. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)  of  the  Act.«>  The  CHX 
believes  the  proposal  is  consistent  with 
Section  6(b)(5)  of  the  Act  ^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments,  and  to  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Np  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (ij 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


■15U..S.C.78f(b), 
ISll.S.C.  78f(b)(3 
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(ii)  as  to  which  the  CHX  consents,  the 
Conunission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written  v 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR--CJ4X--2003-12  and  should  be 
sdfemitted  by  October  6,  2003. 

For  the  Conimission..by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
•  authority." 

Margaret  H.  McFariand,  ,  > 

Dep  1 1  ty  Secretary. 

IFR  Doc.  03-23417  Filed  9-12-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3M-48460;  File  Nos.  SR- 
NASD-2002-162;  SR-NYSE-2002-36] 

Self-Regulatory  Organizations;  Notice 
of  Extension  of  Comment  Period  for 
ttie  Amendments  to  Proposed  Rule 
Changes  by  the  National  Association 
of  Securities  Dealers,  Inc.  and  New 
York  Stocit  Exchange,  Inc.  Relating  to 
Supervisory  Control  Amendments 

September  8,  2003. 

On  August  16,  2002,  the  New  York 
Stock  Exchange  ("NYSE"  or 
"Exchange"),  and  on  November  4,  2002, 
the  National  Association  otSecurities 
Dealers,  hic.  ("NASD"),  filed  with  the 


aid 
tie 


fir  US. 


I  ind  Exchange  Commission 
Commission")  proposed  rule 
piirsuant  to  section  19(b)(1)  of 
Securities  Exchange  Act  of  1934 
Rule  19b-4  thereunder, ^ 
supervisory  and 
control  procedures  of 
A  complete  description, 
prop  3sed  rule  changes  is  found  in 
of  filing,  which  were 
n  the  Federal  Register  on 
7.  2002. '  On  April  28,  2003, 
ibmitted  Amendment  No.  2 
propf)sed  rule  change,  and  on 
D3,  the  NYSE  filed 
No.  3  to  the  proposed  rule 
August  5,  2003,  the  NASD 
Amenldment  No.  1  to  the  proposed 
,  and  on  August  7,  2003,  the 
Amendment  No.  2  to  the 
le  change.  A  complete 
of  these  amendments  is 
notices  thereof,  which  were 
the  Federal  Register  on 
2003.-' 
public  additional  time  to 
the  amendments  to  the 

changes,  the  Commission 
to  extend  the  comment 
pursuant  to  section  19(b)(2)  of 
A  :cordingly  the  comment 
'  be  extended  until  October 


th3 


Securities 
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changes 
the 
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regarding 
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member 
of  the 
the  notices 
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change.  On 
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rule  changi 
NASD  filec 
proposed 
description 
found  in 
published 
August  13, 

To  give 
comment 
proposed 
has  decidec 
periods 
the  Act.^' 
periods  sh 
3,  2003. 

lntereste( 
submit 
arguments 
including 
consistent 
written 
copies  then 
Securities 
450  Fifth 
20549-0609 
all  subsequ 
statements 
rule  chang 
Commissioi  i 
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Commissi 
those  that 
public  in 
provisions 
available 
the  Comm 
Room.  Cop 
available 


fo- 
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"17CFR200.30-J(a)(12). 


'  15  U.S.C 
M7CFR  24011 
'  See  Securi 
(November  20 
2(M)2-36)  and 
70990  (,SR-NAf  D 
Exchango  Act 
2002.  67  FR 
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(Aumist  7.  200 

162)  and  48295 

NYSE-2002-31 

MS  U.S.C 
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persons  are  invited  to 
wriiten  data,  views,  and 
I  :oncerning  the  foregoing, 
\f  hether  the  amendments  are 
th  the  Act.  Persons  making 
subtnissions  should  file  six 
of  with  the  Secretary, 
Exchange  Commission, 
Street,  NW.,  Washington,  DC 
.  Copies  of  the  submission, 
i^  silt  amendments,  all  written 
(Vith  respect  to  the  proposed 
that  are  filed  with  the 
and  all  written 

relating  to  the 
changes  between  the 
and  any  person  other  than 
ay  be  withheld  from  the 
aqcordance  with  the 

5  U.S.C.  552,  will  be 
inspection  and  copying  in 
lesion's  Public  Reference 

of  such  filings  will  also  be 
inspection  and  copying  at 
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(.fl 
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s(b)(l). 
9b-l. 
Exchange  Act  Release  Nos.  46858 
2002).  67  FR  70994  (SR-NY.SE- 
<  6859  (November  20.  2002),  67  Fk 
2002-162);  see  also  Securities 
elease  No.  46858A  (November  27, 
(SR-NYSE-2002-36  Correction). 
Exchange  Act  Release  Nos.  48298 
).  68  FR  48421  (SR-NASD-2002- 
(August  7,  2003),  68  FR  48431  (SR- 


t  esl 


72!61 
t  esl 


the  principal  qffice  of  the  NASD  or 
NYSE.  All  submissions  should  refer  to 
File  No.  SR-NASD-2002-162  or  SR- 
NYSE-2002-36  and  should  be 
submitted  by  October  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. *"•  = 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-23418  Filed  9-12-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48459;  File  No.  SR-Phlx- 
200S-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stocit  Exchange,  Inc. 
Relating  to  Equity  and  Index  Option 
Fees 

September  8.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-42  thereunder, 
notice  is  hereby  given  that  on  August 
29,  2003,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Exchange"  or  "Phlx") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phlx  proposes  to  amend  its  schedule 
of  dues,  fees,  and  charges  to  adopt  the 
following  equity  option  and  index 
option  fees:  (1)  A  cap  of  $50,000  per 
member  organization  on  all  "firm- 
related"  equity  option  and  index  option 
comparison  and  transaction  charges 
combined;  (2)  a  license  fee  of  $0.10  per 
contract  side  for  Firm/Proprietar>'  and 
Firm/Proprietary  Facilitation 
transactions  in  the  Nasdaq-100  Index 
Tracking  Stock  ("QQQ")sm.*  equity 


s(b)(2). 


'■17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

•^17CFR240.]9b-4. 

'The  Nasdaq-100- .  Nasdaq-100  Index',  Nasdaq'*, 
The  Nasdaq  Stock  Market",  Nasdaq-100  Shares ">", 
Nasdaq-100  Trusf^",  Nasdaq-100  Index  Tracking 
Stock"-",  and  QQQ^m  are  trademarks  or  service 
marks  of  The  Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
and  have  been  licensed  for  use  for  i:ertain  purposes 
by  the  Phlx  pursuant  to  a  License  Agreement  with 
Nasdaq.  The  Nasdaq-100  Index"  (the  "Index")  is 
determined,  composed,  and  calculated  by  Nasdaq 
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options  to  be  imposed  after  the  $50,000 
firm-related  equity  and  index  option 
comparison  and  transaction  cap  is 
reached;  (3)  a  specialist  unit  fixed 
monthly  fee  ("fixed  monthly  fee")  in 
lieu  of  paying  the  rate  currently  in  effect 
for  equity  and  index  option  transaction 
charges  and  equity  option  specialist 
deficit  (shortfall)  fee  ("Shortfall  Fee"); 
and  (4)  a  charge  of  $0.10  per  contract 
side  for  specialist  unit  transactions  in 
the  QQQ  equity  options,  if  the  specialist 
unit  elects  to  pay  a  fixed  monthly  fee. 

A.  $50,000  "Firm-Related"  Equity 
Option  and  Index  Option  Cap 

The  Exchange  is  proposing  to  adopt  a 
cap  of  $50,000  per  member 
organization"  on  all  "firm-related" 
equity  option  and  index  option 
comparison  and  transaction  charges 
combined.  Specifically,  "firm-related" 
charges  include  equity  option  firm/ 
proprietary  comparison  charges,  equity 
option  firm/proprietary  transaction 
charges,  equity  option  firm/proprietary 
facilitation  transaction  charges,  index 
option  firm  (proprietary  and  customer 
executions)  comparison  charges,  and 
index  option  firm  transaction  charges. 
Therefore,  under  this  proposal,  such 
firm-related  charges  for  equity  option 
and  index  options,  in  the  aggregate  for 
one  billing  month,  would  not  exceed 
$50,000  per  month  per  member 
organization. 

B.  QQQ  Equity  Option  License  Fee  of 
$0. 1 0  Per  Contract  Side  for  Equity 
Option  Firm/Proprietary  and  Firm/ 
Proprietary  Facilitation  Transactions 

The  Exchange  is  proposing  to  adopt  a 
license  fee  of  $0.10  per  contract  side  for 
equity  option  Firm/Proprietary  and 
Firm/Proprietary  Facilitation 
transactions  in  QQQ  equity  options  to 
be  imposed  after  the  $50,000  firm- 


without  regard  tii  the  Licensee,  the  Nasdaq-100 
Trust'"^'.  or  the  bcneficiRl  owners  of  Nasdaq  100 
.SharRS^'^V  According  lo  Phlx.  Nasdaq  has  complete 
control  and  sole  discretion  in  determining, 
comprising,  or  cakalaling  the  Index  or  in 
modifying  in  any  way  its  method  for  determining. 
compri.sing.  or  calculating  the  Index  in  the  future. 
■•This  proposal  applies  to  member  organizations 
for  orders  for  Ihe  proprietary  account  of  anv 
memljer  or  non-member  broker-dedlefthat  derives 
more  than  35'y.>  of  its  annual,  gross  revenues  from 
commissions  and  principal  transactions  with 
customers.  Member  organizations  will  be  required 
to  verify  this  amount  tn  the  Exchange  by  f  ertifying 
that  they  have  reached  this  threshold  by  submitting 
a  copy  of  their  annual  report,  which  was  prepared 
in  accordance  with  Generally  Accepted  Accounting 
Principles  ("GAAP").  In  the  event  that  a  member 
organization  has  not  been  in  business  for  one  year, 
the  most  recent  quarterly  reports,  prepared  in 
accordance  with  GAAP,  will  be  .jccepted.  .See 
Securities  Exchange  Act  Release  No.  43558 
(November  14,  2000).  65  FR  69984  (November  ?!. 
2000).  As  part  of  this  proposal,  this  footnote  will 
be  included  on  the  Phlx  Summary  of  Equity  Option 
and  Index  Option  fee  schedules. 


related  equity  option  and  index  option 
comparison  and  transaction  cap,  as 
described  above,  is  reached.  Therefore, 
when  a  member  organization  exceeds 
the  $50,000  cap  (comprised  of  firm- 
related  equity  option  and  index  option 
comparison  and  transaction  charges 
combined),  the  firm  will  be  charged 
$50,000  plus  the  QQQ  license  fee  of 
$0.10  per  contract  side  for  any  QQQ 
trades  (if  any)  over  those  trades  that 
were  included  in  reaching  the  $50,000 
level.  The  $0.10  license  fee  for  firm/ 
proprietary  and  firm/proprietary 
facilitation  transactions  is  in  addition  to 
the  proposed  $50,000  cap,  if  the  cap  is 
reached,  on  "firm-related"  equity  option 
and  index  option  comparison  and 
transaction  charges. 5 

C.  Specialist  Unit  Fixed  Monthly  Fee 

Currently,  Phlx  equity  option 
specialists  are  charged  equity  option 
transaction  charges  and  specialist  deficit 
fees,  while  index  option  specialists  are 
charged  index  option  transaction 
charges."  Phlx  specialist  units  that  have 
been  active  ^  on  the  Phlx  for  at  least  one 
year  ft-om  September  1,  2002,  may  now 
elect  to  continue  paying  the  above- 
referenced  charges  or,  in  lieu  of  these 
charges,  to  pay  a  fixed  monthly  fee  as 
more  fully  described  below.  The  fixed 
monthly  fee  for  each  specialist  unit  will 
be  calculated  by: 

1.  Computing  the  equity  options  and  index 
option.s  volume  that  each  unit  transacted  in 
May  2003  and  June  2003  ("Volume"), 
provided  it  has  been  a  Phlx  specialist  unit  for 
a  one-year  period  (from  September  1.  2002); 

2.  Multiplying  the  Volume  by  the  specialist 
transaction  charges  that  are  currently  in 
effect,  [i.e..  SO. 21  per  contract  for  equity 
options  and  $0.24  per  contract  for  index 
options).  The  total  of  the  equity  and  index 


■'  .See  Exhibit  3  lo  the  Phlx's  Form  19b-4.  which 
provides  e.xamples  of  how  the  QQQ  license  fee  will 
be  calculated.  Exhibit  3  to  the  Form  19b-4  is 
available  for  review  at  the  Phlx  and  the 
Oimmission. 

•"'This  proposaldoes  not  affect  or  alter  the  charges 
listed  on  Appendix  A  of  the  Exchanges  .Schedule 
of  Dues,  Fees,  and  Charges.  Specialist  units  will 
continue  to  be  charged  applicable  non 
transactional-related  fees  and  membership-related 
"  fees  that  appear  on  Appendix  .A  of  the  Exchange's 
schedule  of  dues,  fees  and  charges.  Non 
tiansac'ional-related  fees  include  floor-related. fees, 
such  as  trading  post/booth,  controller  space,  floor 
facility,  and  shelf  space  fees,  as  well  as 
communication  charges  such  .is  direct  wire  to  Ihe 
Pioor,  telephone  system  and  exe(  ution  services/ 
communicalion  charges.  Specialist  units  will  also 
continue  to  be  charged  applicable  membership- 
related  fees,  such  as  meinl)ership  dues,  application 
fees,  and  initiation,  transfer,  examinations,  and 
technology  fees. 

'In  order  to  l»e  eligible  for  the  fixed  monthly  fee. 
the  specialist  unit  must  have  been  trading  an  equity 
or  index  option  bool;  on  the  Phlx  trading  floor  in 
their  capacity  as  a  specialist  unit  with  Phlx  equity 
option  or  mdex  option  transactions  in  at  ieajl  one 
equity  option  or  index  option  book,  for  at  least  one 
year  from  September  1.  2002.   ■ 


option  transaction  charges  are  added  together 
to  arrive  at  the  total  for  the  period  ("TolafI 
Transaction  Charges");* 

3.  For  equity  options,  calculating  for 
that  month  the  Shortfall  Fee  at  the 
current  rate  (currently  12%,  with  a 
monthly  Hmit  of  $10,000,  if  applicable) 
for  the  months  of  Mav  2003  and  June 
2003;  fl  and 

4.  Adding  the  Total  Transaction 
Charges  with  the  Shortfall  Fee 
calculation,  if  applicable,  dividing  the 
total  by  two,  and  multiplying  the 
quotient  by  1.062,  which  will  produce 
the  fixed  monthly  fee. 

For  a  specialist  unit  that  has  selected 
the  fixed  monthly  fee  and  acquires,  after 
September  1,,  2003.  an  equity  or  index 
option  book  already  traded  on  the 
Exchange,  a  similar  methodology 
described  to  calculate  the  fixed  monthly 
fee  is  applied  to  that  specialist  unit's 
book.  In  this  case,  the  same  2  months 
volume  (May  2003  and  Jime  2003)  will 
be  multiplied  by  the  applicable 
specialist  transaction  fee  of  $0.21  or 
$0.24  applicable  to  the  acquired  options  ' 
book.  If  applicable,  any  shortfall  fee  will 
be  recalculated  as  described  in  step  3 
above,  with  the  totals  for  May  2003  and 
June  2003  added  together.  These 
aggregate  totals  will  then  be  divided  by 
two  and  the  result  then  multiplied  by 
1.062  to  arrive  at  the  fixed  monthly  fee 
for  that  options  book.  That  fee  is  then 
added  to  the  acquiring  specialist  unit's 
fixed  monthly  fee  for  all  other  equity 
and  index  options. 

For  a  specialist  unit  who  has  selected 
the  fixed  monthly  fee  and  who  obtains 
a  book  after  September  1.  2003  as  a 
result  of  a  new  Exchange  listing,  the 
methodology  used  to  calculate  the  fixed 
fee  for  the  newly  listed  Exchange  equity 
or  index  option  books  will  be  the 
average  of  the  two-previous  months' 
national  volume  multiplied  by  12% 
with  that  product  multiplied  by  21%, 


"In  the  case  of  the  specialist  unit  trading  QQQ 
options,  the  calculation  is  slightlv  different.  The 
May  2003  and  June  2003  QQQ  equity  options 
volume  will  be  subtracted  from  Ihe  Mav  2003  and 
)une  2003  total  equity  and  index  option  volumes: 
that  figtire  will  then  l>e  multiplied  by  the  current 
equity  option  charge  (So. 21  per  equity  option 
contract)  and  then  added  to  the  product  of  50.11 
multiplied  by  the  May  2003  and  )une  2003  QQQ 
equity  options  volume  (the  SO.IO  license  fee  owed 
to  Nasd.iq  subtracted  from  the  .?0.21  ( harge).  Steps 
3  and  4  above  are  then  followed.  Then,  all  Q(.JQ 
equity  option  transactions  lo  which  Ihe  specialist 
unit  is  a  party  will  incur  an  additional  SO.IO  per 
contract,  which  will  lie  added  to  thc*pecialisl 
unit's  fixed  fees.  .See  Exhibit  3  lo  Phlx's  Form  I9l>- 
4,  which  is  available  for  review  al  the  Phlx  and  the 
Cjjmmi.ssion. 

"  See  Securities  Exchange  Act  Release  Nos.  48207 
duly  22.  2003).  68  FR  44558  (|ulv  29.  2003)  (notice 
of  filing  an<l  immediate  effectiveness  of  File  No 
SR-Phlx-2003-47)  and  48206  duly  22.  2003),  68  FR 
44555  dulv  29,  2003)  (notice  of  filing  and 
immediate  effectiveness  of  File  No.  SR-Phlx-2003- 
45). 
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which  is  then  multiplied  by  the 
specialist  unit's  current  transaction 
charge  of  $0.21.'" 

In  both  cases,  for  requests  after 
September  1,  2003.  if  the  equity  or 
index  option  book  does  not  have  a 
complete  two  months'  volume,  the  then- 
current  transaction  charge  is  used  until 
that  option  book  trades  for  two  full 
calendar  months  nationally,- after  which 
the  above-methodology  is  applied. 

A  specialist  unit  may,  by  the  15th  day 
of  the  current  billing  month,  select  the 
fixed  monthly  fee  for  the  following 
month,"  provided  the  specialist  unit 
has  been  an  active  Phlx  equity  or  index 
specialist  unit  for  one  year  from 
September  1,  2002. '^  In  the  case  where 
a  specialist  unit  has  operated  for  less 
than  one  yeeu-,  that  unit  is  eligible  for 
the  fixed  monthly  fee  on  the  first 
business  day  of  the  next  full  calendar 
month  following  its  one-year 
anniversary.' * 

The  fixed  monthly  fee  will  be  in  effect 
through  Februar\^  29.  2004.  If  a 
specialist  unit  elects  the  fixed  monthly 
fee,  it  must  remain  in  the  fixed  monthly 
fee  program  through  February  29. 
2004.'^ 

D.  QQQ  Equity  Option  License  Fee  of 
$0. 1 0  Per  Contract  Side  for  Equity 
Option  When  the  Specialist  Unit  Elects 
a  Fixed  Monthly  Rate 

A  charge  of  $0.10  per  contract  side  for 
all  specialist  unit  transactions  in  the 
QQQ  equity  options  is  proposed  if  the 


'"The  12%  represents  the  Exchange's  shortfall 
target,  the  21%  represents  the  average  contract  sides 
to  which  specialists  are  a  party,  and  the  S0.21 
represents  the  current  specialist  equity  option 
transaction  charge. 

' '  For  example,  if  a  spiK;ialist  unit  wishes  to  select 
the  fixed  monthly  fee  beginning  on  October  1.  2003. 
if  must  notify  the  Exchange  by  September  15.  2003. 
The  fixed  monthly  fee  will  not  be  implemented 
retroactively.  If  the  15th  of  a  month  is  not  a 
business  day.  then  the  specialist  unit  may  select  the 
fixed  monthly  fee  method  by  the  next  business  dav. 
The  Exchange  intends  to  distribute  to  the  specialist 
units  administrative  procedures  to  follow  in 
connection  with  choosing  the  fixed  monthlv  fee 
methodology.  The  requirement  that  a  specialist  unit 
elect  the  fixed  rate  by  the  15th  of  the  month  will, 
be  waived  for  the  first  inonlh.  Therefore,  due  to  the 
fact  that  this  proposal  is  scheduled  to  become 
effective  for  transactions  settling  on  or  after 
September  1.  2003.  specialists  will  have  the 
opportunity  to  select  the  fixed  monthly  fee  until 
9:00  a.r.i.  on  September  2.  2003. 

'2  Specialist  units  must  elect  to  participate  in  the 
monthly  fixed  fee  program.  Therefore,  if  nn  election 
is  made,  the  specialist  unit  would-continue  to  pay 
the  rate  currently  in  effect  for  equity  and  index 
option  transaction  charges  and  equity  option 
specialist  deficit  (.shortfall)  fee. 

"  For  example,  if  the  one-year  anniversary  is  on 
CkJober  4.  the  specialist  unit  is  eligible  to  select  the 
fixed  monthly  fee  by  October  15  and  the  fixed 
monthly  fee  will  then  be  in  effect  beginning 
November  1. 

'"  See  Exhibit  3  to  Phlxs  Form  19b-4.  which  is 
available  for  review  at  the  Phlx  and  the 
Commission. 
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1  init  elects  to  pay  a  fixed 
?.'^  This  fee  is  in  addition  to 
ionthly  fee. 

e-referenced  proposals  are 
to  become  effective  for 

settling  on  or  after 
1,  2003.  In  connection  with 
fixed  monthly  fee 
the  related  QQQ  license 
,  the  proposals  will  be  in 
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en. 

II.  Self-Re]  ulatory  Organization's 
Statement  jf  the  Purpose  of,  and 
Statutory  1  lasis  for,  the  Proposed  Rule 
Change 

In  its  fili  ig  with  the  Commission, 
Phlx  inclui  led  statements  concerning 
the  purpos  3  of  and  basis  for  the 
proposed  r  jle  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  changi  f.  The  text  of  these  statements 
may  be  exi  mined  at  the  places  specified 
in  Item  IV  )elow.  Phlx  has  prepared 
summaries  set  forth  in  Sections  A,  B, 
and  C  belo  v.  of  the  most  significant 
aspects  of  i  uch  statements. 

A.  Self-Re^  ulatory  Organization's 
Statement  ?/  the  Purpose  of,  and 
Statutory  I  asis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  genen  1,  the  purpose  of  the 
proposed  r  lie  change  is  to  promote 

;)n  and  index  option  business 
Specifically,  in  connection 
with  the  $^,000  "firm-related"  cap,  the 
Exchange  t  elieves  this  proposal  offers 
an  incentiv  e  for  firms  to  transact  more 

the  Phlx  floor.  An  increase 
in  firm  ord  !rs  should  provide  more 
trading  op[  ortunities  for  floor  members, 
thereby  inc  reasing  revenue  potential  to 
the  membe  ship,  in  addition  to 


lO  IS 


1  spec  a 


'  '■  As  pre\' 
specialist  uni 
in  lieu  of 
transaction  c 
Therefore,  thi 
fixed  monthlv 
units  eled  to 
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"'Therefore 
March  1 .  2004 
of  SO.  10  perc 
transactions  i 
specialist  uni 
will  no  longer 
from  the  Phlx 
proposed  rule 
S50.000  -fi 
option  cap  an< 
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transactions 
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ly  di.scussed.  under  this  proposal, 
may  elect  to  pay  a  fixed  monthly  fee 
list  equity  and  index  option 
•ges  and  equity  option  shortfall  fees. 
SO.IO  fee  would  be  in  addition  to  the 
fee.  but  does  not  apply  if  specialist 
the  current  equity  option  and 
isaction  charges,  and  equity  option 
it  (shortfall)  fees. 

for  transactions  settling  on  or  after 
the  fixed  monthly  fee  and  the  charge 
;(  ntract  side  to  specialists  for 

the  QQQ  equity  options  when  the 
elects  to  p'ay  the  fixed  monthlv  fee 
le  available  and  will  be  removed 
ee  schedule  unless  a  separate 
jhange  is  filed  to  the  contrary.  The 
elated"  equity  option  and  index 
the  related  QQQ  license  fee  charge 
itract  side  for  equity  option  firm/ 
firm/proprietary  facilitation  ' 

I  is  imposed  after  the  $50,000  firm 
;x  option  comparison  and 
is  reached,  will  remain  in  effect. 


h  irge 


lay 
t  ans 


:c  n 
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increasing  revenue  to  the  Exchange.  In 
connection  with  the  firm-related  equity 
option  and  index  option  cap,  the 
purpose  of  including  the  footnote 
related  to  equity  option  and  index 
option  "firm"  transactions  is  to  clarify' 
to  whom  the  firm-related  charges 
apply. '^ 

The  purpose  of  the  QQQ  license  fee 
is  to  adopt  a  fee  for  trading  in  the  QQQ 
options  to  defray  licensing  costs 
asstjciated  with  the  trading  of  this 
product.  Also,  in  connection  with  the 
specialist  fixed  fee,  this  proposal  offers 
the  opportunity  for  a  specialist  unit  to 
choose  a  fixed  monthly  fee  in  lieu  of 
paying  the  rate  currently  in  effect  for 
equity  and  index  option  transaction 
charges  and  the  equity  option  Shortfall 
Fee.  The  Exchange  staff  has  noted  that 
some  specialist  units  prefer  knowing  the 
exact  cost  of  their  equity  and  index 
option  transactions;  thus,  allowing  them 
to  budget  accordingly,  and  adjust  their 
business  models  and  strategies  to  meet 
these  fixed  costs.  In  addition,  the  fixed 
fee  should  create  an  incentive  to  bring 
in  more  business,  above  the  fixed 
amount,  which  would  be  free  of 
additional  transaction  charges  assessed 
on  specialist  units.  Additional  order 
flow  may  generate  transaction  fees  on 
the  contra  side  that,  in  turn,  may 
generate  additional  revenue  for  the 
Exchange. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act, 18  jn  general,  and  with 
Section  6(b)(4)  of  the  Act,'"  in 
particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 


''"Sf?enote4  infra. 
"'15U.S.C.  78flb). 
•"15U.S.C.  78f(b)(4). 
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Section  19{b)(3)(A)(ii)  of  the  Act  2°  and 
subparagraph  (f)(2)  of  Rule  19b-4  2i 
thereunder,  because  it  estabhshes  or 
changes  a  due,  fee,  or  other  charge. 
At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  22 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  wnritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  pther  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Phlx.  All 
submissions  should  refer  to  File  No.  SR- 
Phlx-2003-61  and  should  be  submitted 
by  October  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-23416  Filed  9-12-03;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended;  New 
System  of  Records  and  New  Routine 
Use  Disclosures 

AGENCY:  Social  Security  Administration. 

ACTION:  Proposed  new  system  of  records 
and  proposed  routine  uses. 


20  15  U.S.C.  78s(b)(3)(A)(ii). 
"  17CFR240.19b-4(f)(2). 
2- See  LS  U.S.C.  78s(b)(3)(C). 
"  17  CFK  200.30-3(a)(12). 


SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)  and 
(e)(ll)),  we  are  issuing  public  notice  of 
our  intent  to  establish  a  new  system  of 
records  entitled  eWork  System,  60-0330, 
and  routine  uses  applicable  to  the 
system  of  records.  We  also  are  issuing 
notice  that  we  may  disclose  personally 
identifiable  information  from  the  eWork 
System  to  consumer  reporting  agencies 
in  accordance  with  5  U.S.C.  552a(b){12) 
and  31  U.S.C.  3711(e).  We  invite  public 
comment  on  this  proposal. 
DATES:  We  filed  a  report  of  the  proposed 
eWork  System  and  the  applicable 
routine  uses  with  the  Chairwoman  of 
the  Senate  Committee  on  Governmental 
Affairs,  the  Chairman  of  the  House 
Committee  on  Government  Reform,  and 
the  Director,  Office  of  Information  and 
Regulatory  Affeiirs,  Office  of 
Management  and  Budget  (OMB)  on 
September  9.  2003.  The  proposed  eWork 
System  and  the  proposed  routine  uses 
will  become  effective  on  October  18, 
2003,  unless  we  receive  comments 
warranting  them  not  to  be  effective. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  Executive  Director,  Office  of 
Public  Disclosure,  Office  of  the  General 
Counsel,  Social  Security 
Administration,  Room  3-A-6 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401.  All  comments  received  will  be 
available  for  public  inspection  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pamela  J.  McLaughlin,  Strategic  Issues 
Team,  Office  of  Public  Disclosure, 
Office  of  the  General  Counsel,  Social 
Security  Admiriistration,  Room  3-C-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401.  e-mail  address  at 
pam.mclaughlin@ssa.gov,  or  by 
telephone  at  (410)  965-3677. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose  of  the 
Proposed  New  eWork  System  of 
Records 

A.  General  Background 

Social  Security  Title  II  disability 
beneficiaries  are  allowed  to  work  in  a 
"trial  work  period."  Under  certain  other 
circumstances  permitted  by  the  Social 
Security  Act,  SSA  can  also  make 
determinations  concerning  their  ability 
to  successfully  return  to  the  workforce. 
These  individuals  must  undeigo 
continuing  disability  reviews  (CDRs) 
based  on  work  activity.  SSA  is 
developing  the  eWork  System  as  a 
means  of  controlling  and  processing 
"work"  CDRs.  This  system  will  replace 


a  manual,  labor-intensive  paper  process. 
The  eWork  System  will  allow  SSA 
personnel  to  process  "work"  CDRs  more 
efficiently,  timely,  and  accurately.  In 
addition,  the  eWork  System  will  collect 
information  from  Title  XVI  recipients 
making  any  report  of  earnings.  Because 
SSA  will  maintain  and  retrieve 
information  from  the  proposed  eWork 
System  using  individuals'  Social 
Security  numbers  (SSNs)  and/or  names, 
the  proposed  system  will  constitute  a 
"system  of  records"  under  the  Privacy 
Act. 

The  eWork  System  will  allow  SSA  to 
automate  programmatic  and 
administrative  tasks  such  as: 

•  Generating  requests  to  employers 
and  Title  fl  disability  applicants  or 
beneficiaries  to  verify  the  applicants/ 
beneficiaries'  earnings  and  work 
activity; 

•  Recording  and  storing  monthly 
earnings  and  other  work  activity 
information  for  employed  and/or  self- 
employed  Title  II  disability  applicants 
or  beneficiaries,  and  for  Title  XVI 
recipients  making  any  report  of 
earnings; 

•  Producing  feedback  reports  of  an 
individual  beneficiary's  current 
entitlement/eligibility  and  work  status 
based  on  information  in  other  SSA 
databases,  and  producing  receipts  for  all 
reports  of  earnings; 

•  Identifying  complex  and  sensitive 
cases  for  handling  by  appropriate  direct 
service  personnel,  such  as  technical 
experts; 

•  Automating  requests  for  disability 
folders  that  may  be  located  at  different 
locations  within  SSA; 

•  Recording  the  completion  of  a  work 
CDR  decision  for  management 
information  and  workload  reporting 
purposes; 

•  Obtaining  relevant  information 
from  other  SSA  databases  for  use  in 
work  CDR's; 

•  Providing  management  information 
reports  concerning  "work"  CDR's  and 
earnings  reports;  and 

•  Providing  information  for  statistical 
and  evaluation  purposes. 

B.  Collection  and  Maintenance  of  Data 
in  the  eWork  System 

The  eWork  System  will  include 
identifying  information  about  Title  II 
disabilit}'  beneficiaries;  information 
about  their  disability  claims,  work 
activity,  and  participation  in  the 
"Ticket-to- Work"  Program  (if 
applicable),  Title  XVI  recipients  and 
their  reports  of  earnings;  and 
administrative  data.  See  the  "Categories 
of  records"  section  of  the  notice  below 
for  a  full  description  of  the  data  that 
will  be  maintained  in  the  system. 
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n.  Proposed  Routine  Use  Disclosures  of 
Data  Maintained  in  the  Proposed 
eWork  System 

A.  Proposed  Routine  Use  Disclosures 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  of 
information  that  will  be  maintained  in 
the  proposed  new  eWork  System: 

1.  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  an  individual  may  contact  the 
Office  of  the  President,  seeking  that 
Officer's  assistance  in  a  matter  relating  to 
the  eWork  System.  Information  will  be 
disclosed  when  the  Office  of  the 
President  makes  an  inquiry  and 
indicates  that  it  is  acting  on  behalf  of 
the  individual  whose  record  is 
requested. 

2.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  an  individual  may  ask  his  or  her 
congressional  representative  to 
intercede  in  a  matter  relating  to  the 
eWork  System.  Information  will  be 
disclosed  when  the  congressional 
representative  makes  an  inquiry  and 
indicates  that  he  or  she  is  acting  on 
behalf  of  the  individual  whose  record  is 
requested. 

3.  To  the  Department  of  Justice  (DOJ), 
a  court  or  other  tribunal,  or  another 
party  before  such  tribunal  when: 

(a)  SSA,  or  any  component  thereof,  or 

(b)  any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  the  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components 

is  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  a 
court  or  other  tribunal,  or  another  party 
before  such  tribunal  is  relevant  and 
necessary'  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Disclosure  of  any  information  defined 
as  "return  or  return  information"  under 
26  U.S.C.  6103  of  the  Internal  Revenue 
Code  (IRC)  will  not  be  disclosed  unless 


authorizec  by  a  statute,  the  Internal 
Revenue  S  jrvice  (IRS),  or  IRS 
regulation! . 

We  will  disclose  information  under 
this  routin  3  use  only  as  necessary  to 
enable  DO  to  effectively  defend  SSA, 
its  compoi  ents  or  employees  in 
litigation  i  ivolving  the  proposed  system 
of  records  )r  when  the  United  States  is 
a  party  to  1  tigation  and  SSA  has  an 
interest  in  he  litigation. 

4.  Disclc  3ure  to  the  Internal  Revenue 
Service  (IRS),  Department  of  Treasury, 
for  the  pur  Jose  of  auditing  SSA's 
compliano  s  with  the  safeguard 
provisions  of  the  Internal  Revenue  Code 
(IRC)  of  19  $6,  as  amended. 

This  pro  josed  routine  use  would 
allow  the  I  iS  to  audit  SSA's 
maintenan  ;e  of  earnings  and  wage 
informatioi  i  in  the  eWork  System  to 
ensure  thai  SSA  complies  with  the 
safeguard  requirements  of  the  IRC. 

5.  To  stu  lent  volunteers  and  other 
workers,  w  \o  technically  do  not  have 
the  status  c  f  Federal  employees,  when 
they  are  pe  rforming  work  for  SSA  as 
authorized  by  law,  and  they  need  access 
to  personal  ly  identifiable  information  in 
SSA  recorc  s  in  order  to  perform  their 
assigned  A  ;ency  functions. 

Under  ce  rtain  Federal  statutes,  SSA  is 
authorized  to  use  the  service  of 
volunteers  md  participants  in  certain 
educationa  ,  training,  employment  and 
communitj  service  programs.  Examples 
of  such  stal  utes  and  programs  include: 
.5  U.S.C.  37 11  regarding  student 
volunteers  md  42  U.S.C.  2753  regarding 
the  College  Work-Study  Program.  We 
contemplat  b  disclosing  information 
under  this   outine  use  only  when  SSA 
uses  the  sei  vices  of  these  individuals, 
and  they  n(  ed  access  to  information  in 
this  system  to  perform  their  assigned 
agency  dut  es. 

6.  To  con  tractors  and  other  Federal 
agencies,  a!  necessary,  for  the  purpose 
of  assisting  SSA  in  the  efficient 
administral  ion  of  its  programs.  We 
contemplat  3  disclosing  information 
under  this  i  outine  use  only  in  situations 
in  which  Si  !A  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  fun(  ition  relating  to  this  system 
of  records. 

SSA  occs  sionally  contracts  out  certain 
of  its  functi  ons  when  this  would 
contribute  \  o  effective  and  efficient 
operations.  SSA  must  be  able  to  give  a 
contractor  i  whatever  inforroation  the 
Agency  can  legally  provide  in  order  for 
the  contrac  or  to  fulfill  its  duties.  In 
these  situations,  safeguards  are  provided 
in  the  conti  act  prohibiting  the 
contractor  rom  using  or  disclosing  the 
informatioi  for  any  purpose  other  than 
that  descrit  ed  in  the  contract. 


7.  To  Federal,  State  and  local  law 
enforcement  agencies  and  private 
security  contractors  as  appropriate, 
information  necessary: 

•  To  enable  them  to  protect  the  safety 
of  SSA  employees  and  customers,  the 
security  of  the  SSA  workplace  and  the 
operation  of  SSA  facilities,  or 

•  To  assist  investigations  or 
prosecutions  with  respect  to  activities 
that  affect  such  safety  and  security  or 
activities  that  disrupt  the  operation  of 
SSA  facilities. 

We  will  disclose  information  under 
this  routine  use  to  law  enforcement     * 
agencies  and  private  security 
contractors  when  information  is  needed 
to  respond  to,  investigate,  or  prevent 
activities  that  jeopardize  the  security 
and  safety  of  SSA  customers,  employees 
or  workplaces  or  that  otherwise  disrupt 
the  operation  of  SSA  facilities. 
Information  would  also  be  disclosed  to 
assist  in  the  prosecution  of  persons 
charged  with  violating  Federal  or  local 
law  in  connection  with  such  activities. 

8.  To  Federal  agencies,  contractors  or 
third  parties  for  the  performance  of 
evaluations,  statistical  studies,  research 
and  demonstration  projects  directly 
relating  to  this  system  of  records, 
including  the  Ticket-to-Work  Program. 

We  will  disclose  information  under 
this  routine  use  to  Federal  agencies, 
contractors  or  third  parties  when 
information  is  needed  to  perform 
evaluations,  statistical  studies,  and 
research  and  demonstration  projects 
specific  to  this  system  of  records  and 
the  Ticket-to-Work  Program. 

9.  Non-tax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  to  the  General  Services 
Administration  (GSA)  and  the  National 
Archives  Records  Administration 
(NARA)  under  44  U.S.C.  2904  and  2906, 
as  amended  by  NARA  Act  of  1984,  for 
the  use  of  those  agencies  in  conducting 
records  management  studies. 

The  Administrator  of  GSA  and  the 
Archivist  of  NARA  are  charged  by  44 
U.S.C.  2904,  as  amended,  with 
promulgating  standards,  procedures  and 
guidelines  regarding  record 
management  and  conducting  records 
management  studies.  44  U.S.C.  2906,  as 
amended,  provides  that  GSA  and  NARA 
are  to  have  access  to  federal  agencies' 
records  and  that  agencies  are  to 
cooperate  with  GSA  and  NARA.  In 
carrying  out  these  responsibilities,  it 
may  be  necessary  for  GSA  and  NARA  to 
have  access  to  this  proposed  system  of 
records.  In  such  instances,  the  routine 
use  will  facilitate  disclosure. 


B.  Compatibility  of  Proposed  Routine 
Uses 

The  Privacy  Act  (5  U.S.C.  552a(b)(3)) 
and  SSA's  disclosure  regulation  (20  CFR 
part  401)  permit  us  to  disclose 
information  under  a  published  routine 
use  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  we  collected 
the  information.  SSA's  Regulations  at  20 
CFR  401.150(c)  permit  us  to  disclose 
information  under  a  routine  use  where 
necessary  to  carry  out  SSA  programs. 
SSA's  Regulations  at  20  CFR  401.120 
provide  that  we  will  disclose 
information  when  a  law  specifically 
requires  the  disclosure.  The  proposed 
routine  uses  numbered  1  through  8 
above  will  ensure  efficient 
administration  of  SSA  programs 
administered  through  the  proposed 
eWork  System;  the  disclosure  that 
would  be  made'  under  routine  use 
number  9  is  required  by  law.  The 
proposed  routine  uses  are  appropriate 
and  meet  the  relevant  statutory  and 
regulatory  criteria. 

III.  Disclosure  to  Consumer  Reporting 
Agencies 

The  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a(b)(12))  permits  Federal 
agencies  to  disclose  certain  information 
to  consumer  reporting  agencies  in 
accordance  with  31  U.S.C.  3711(e) 
without  the  consent  of  the  individuals 
to  whom  the  information  pertains.  The 
purpose  of  this  disclosure  is  to  provide 
an  incentive  for  individuals  to  pay  any 
outstanding  debts  they  owe  to  the 
Federal  government  by  including 
information  about  these  debts  in  the 
records  relating  to  those  persons 
maintained  by  consumer  reporting 
agencies.  This  is  a  practice  commonly 
used  by  the  private  sector.  The 
information  disclosed  will  be  limited  to 
that  which  is  needed  to  establish  the 
identity  of  the  individual  debtor,  the 
amount,  status,  and  history  of  the  debt, 
and  the  agency  or  program  under  which 
the  debt  arose. 

We  have  added  the  following 
statement  at  the  end  of  the  routine  uses 
section  of  the  proposed  system  of 
records: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  to  consumer 
reporting  agencies  as  defined  in  tlie  Fair 
Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1^66  (31  U.S.C.  3701, 
et  seq.)  as  amended.  The  disclosure  will 
be  made  in  accordance  with  31  U.S.C. 
3711(e)  when  authorized  by  sections 
204(f),  808(e),  or  1631(b)(4)  of  the  Social 
Security  Act  (42  U.S.C.  404(f),  1008(e), 
or  1383(b)(4)).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
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outstanding  debts  owed  to  the  Federal 
government,  typically,  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 
making  these  debts  part  of  their  credit 
records.  The  information  to  be  disclosed 
is  limited  to  the  individual's  name, 
address,  SSN,  and  other  information 
necessary  to  establish  the  individual's 
identity,  the  amount,  status,  and  history 
of  the  debt  and  the  agency  or  program 
under  which  the  debt  arose. 

rV.  Records  Storage  Medium  and 
Safeguards  for  the  Proposed  eWork 
System 

The  eWork  System  is  an  automated 
database.  Only  authorized  SSA 
personnel  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties  will  be  permitted  access 
to  the  information.  We  will  safeguard 
the  securit)'  of  the  information  by 
requiring  the  use  of  access  codes  to 
enter  the  computer  systems  that  will 
maintain  the  data  and  will  store 
computerized  records  in  secured  areas 
that  are  accessible  only  to  employees 
who  require  the  information  to  perform 
their  official  duties.  Any  manually 
maintained  records  will  be  kept  in 
locked  cabinets  or  in  otherwise  secure 
areas.  Furthermore,  SSA  employees 
having  access  to  SSA  databases 
maintaining  personal  information  must 
sign  a  sanction  document  annually, 
acknowledging  their  accountability  for 
making  unauthorized  access  to  or 
disclosure  of  such  information. 

Contractor  personnel  having  access  to 
data  in  the  eWork  System  will  be 
required  to  adhere  to.  SSA  rules 
concerning  safeguards,  access  and  use  of 
the  data. 

SSA  persormel  having  access  to  the 
data  on  this  system  will  be  informed  of 
the  criminal  penalties  of  the  Privacy  Act 
for  unauthorized  access  to  or  disclosure 
of  information  maintained  in  this 
system.  See  5  U.S.C.  552a(i)(l). 

V.  Effect  of  the  Proposed  eWork  System 
on  the  Rights  of  Individuals 

The  proposed  new  system  of  records 
will  maintain  only  that  information  that 
is  necessary'  for  the  efficient  and 
effective  control  and  processing  of 
"work"  CDRs  and  initial  disability 
applications  involving  work  activity, 
and  Title  XVI  recipient  reports  of 
earnings.  Security  measures  will  be 
employed  that  protect  access  to  and 
preclude  unauthorized  disclosure  of 
records  in  the  proposed  system  of 
records.  Therefore,  we  do  not  anticipate 
that  the  proposed  system  of  records  will 
have  an  unwarranted  adverse  effect  on 
the  rights  of  individuals. 


Dated:  September  9.  2003. 
Jo  Anne  B.  Barnhart, 

Commissioner. 

60-0330 


SYSTEM  NAME: 

eWork  System,  Office  of  the  Deputy 
Commissioner  for  Disability  and  Income 
Security  Programs,  Office  of 
Employment  Support  Programs. 

SECURmr  classification: 
None. 

system  location: 

Social  Security  Administration,  Office 
of  Systems,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235. 

In  addition  to  the  Headquarters 
location,  SSA  field  locations;  addresses 
may  be  obtained  by  writing  to  the 
system  manager  at  the  address  below. 

categories  of  individuals  covered  by  the 

SYSTEM: 

This  system  covers  Social  Security 
Title  II  disability  beneficiaries  who  must 
undergo  a  continuing  disability  review 
(CDR)  because  of  work  activity,' 
participate  in  the  Ticket-to-Work 
Program,  or  make  earnings  or  work 
reports;  and  Title  XVI  recipients  making 
any  report  of  work  of  earnings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
types  of  records:  Identifying  information 
such  as  a  Social  Security  number  (SSN), 
name  and  date  of  birth;  claim 
information  such  as  type  of  claim,  date 
disability  began,  reason  for  reopening, 
continuance  or  cessation  code,  date  of 
termination  (if  applicable);  work  activity 
and  employment  information;  evidence 
of  earnings;  district  office  and  state 
agency  code;  data  related  to  the  Ticket- 
to-Work  Program  such  as  Ticket 
eligibility,  receipt,  assignment  and  use. 
alleged  and  verified  earnings,  and    - 
suspension  of  continuing  disability 
determinations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sect.  222.  225,  1611,  1631  and  1633 
of  the  Social  Security  Act  (42  U.S.C. 
422.  425,  1382.  1383  and  1383b):  the 
Federal  Records  Act  of  1 950  (Pub.  L. 
81-754.  64  Stat.  583).  as  amended. 

PURPOSE(S): 

Information  in  this  system  will  be 
used  to: 

•  Generate  requests  to  employers  and 
Title  II  disability  applicants  or 
beneficiaries  to  verify  the  applicants/ 
beneficiaries'  earnings  and  work 
activity; 

•  Record  and  store  monthly  earnings 
and  other  work  activity  information. 
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work  and  earnings  reports,  and  evidence 
for  Title  11  disability  beneficiaries  who 
are  employed  and/or  self-employed,  and 
for  Title  XVI  recipients  making  any 
report  of  earnings; 

•  Produce  reports  of  beneficiaries' 
current  entitlement/eligibility  and  work 
status  based  on  information  from  their 
families  and  representatives  and 
information  in  other  SSA  databases; 

•  Produce  receipts  for  all  reports  of 
earnings; 

•  Identify  complex  and  sensitive 
cases  for  handling  by  appropriate  direct 
service  personnel,  such  as  technical 
experts; 

•  Automate  requests  for  disability 
folders  that  may  be  located  at  different 
locations  within  SSA; 

•  Obtain  relevant  information  from 
other  SSA  databases  for  use  in  CDRs; 

•  Provide  management  information 
reports  concerning  "work"  CDRs,  work 
and  earnings  reports,  and  other  related 
workloads;  and 

•  Provide  information  for  statistical 
studies,  evaluations,  research  and 
demonstration  projects  relating  to  SSA's 
disability  programs,  and  specifically,  to 
the  Ticket-to-Work  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  may  be  made  for  routine 
uses  as  indicated  below.  However, 
disclosure  of  any  information  defined  as 
"return  or  return  information"  under  26 
U.S.C.  6103  of  the  Internal  Revenue 
Code  (IRC)  will  not  be  disclosed  unless . 
authorized  by  a  statute,  the  Internal 
Revenue  Service  (IRS),  or  IRS 
regulations. 

1.  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

2.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

3.  To  the  Department  of  Justice  (DOJ), 
a  court  or  other  tribunal,  or  another 
party  before  such  tribunal  when: 

(a)  SSA,  or  any  component  thereof,  or 
'  (b)  any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  the  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components 

is  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 


that  the  use 
court  or  other 
before  such 
necessary  to 
however,  that 
det  rmines 
compatible  wi 
the  records 


of  such  records  by  DOJ,  a 

ribunal,  or  another  party 
tripunal  is  relevant  and 
litigation,  provided, 
n  each  case,  SSA 

such  disclosure  is 
h  the  purpose  for  which 
collected. 


tie 


tha 


authorized  by  | 
to  personally 
SSA  records  i^ 
assigned  Ager 
6.  To  contra 


as  nd 


agencies 

of  assisting  S 


were 
Disclosure  a  I  any  information  defined 
as  "return  or  rfturn  information"  imder 
of  the  Internal  Revenue 
Code  (IRC)  wi  1  not  be  disclosed  unless 
authorized  by  a  statute,  the  Internal 
Revenue  Servipe  (IRS),  or  IRS 
regulations. 

4.  To  the  In^rnal  Revenue  Service 
(IRS),  Departn  ent  of  the  Treasury,  for 

auditing  SSA's 
compliance  with  the  safeguard 
provisions  of  me  Internal  Revenue  Code 
(IRC)  of  1986,  ks  amended. 

5.  To  student  volunteers  and  other 
workers,  who  fechnically  do  not  have 
the  status  of  Federal  employees,  when 
they  are  perfonning  work  for  SSA  as 

^aw,  and  they  need  access 
ientifiable  information  in 
order  to  perform  their 

:y  functions. 

:tors  and  other  Federal 

icessary,  for  the  purpose 
in  the  efficient 
administratioii  of  its  programs.  We 
contemplate  disclosing  information 
under  this  rou  tine  use  only  in  situations 
in  which  SSA  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  issist  in  accomplishing  an 
agency  functi(  n  relating  to  this  system 
of  records. 

7.  To  Federi  1,  State  and  local  law 
enforcement  a  jencies  and  private 
security  contn  ictors  as  appropriate, 
information  is  necessary: 

•  To  enable  them  to  protect  the  safety 
of  SSA  emplo;  ^ees  and  customers,  the 
security  of  the  SSA  workplace  and  the 
operation  of  S  5A  facilities,  or 

•  To  assist  nvestigations  or 
prosecutions  ^  nth  respect  to  activities 
that  affect  sue  i  safety  and  security  or 
activities  that  disrupt  the  operation  of 
SSA  facilities. 

8.  To  Federi  1  agencies,  contractors  or 
third  parties  fi  »r  the  performance  of 
evaluations,  s  atistical  studies,  research 
and  demonstr  ition  projects  directly 
relating  to  thii  system  of  records, 
including  the  Ticket-to-Work  Program. 

9.  Non-tax  tstum  information  which 
is  not  restricte  d  from  disclosure  by 
Federal  law  tc  the  General  Services 
Administratia  n  (GSA)  and  the  National 
Archives  Recc  rds  Administration 
(NARA)  unde:  44  U.S.C.  §  2904  and 

§  2906.  as  am«  nded  by  NARA  Act  of 
1984,  for  the  i  se  of  those  agencies  in 
conducting  re  :ords  management   , 
studies. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  to  consumer 
reporting  agencies  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C.  3701, 
et  seq.)  as  amended.  The  disclosure  will 
be  made  in  accordance  with  31  U.S.C. 
3711(e)  when  authorized  by  sections 
204(f),  808(e),  or  1631(b)(4)  of  the  Social 
Security  Act  (42  U.S.C.  404(f),  1008(e), 
or  1383(b)(4)).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
government,  typically,  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 
making  these  debts  part  of  their  credit 
records.  The  information  to  be  disclosed 
is  limited  to  the  individual's  name, 
address,  SSN,  and  other  information 
necessary  to  establish  the  individual's 
identity,  the  amount,  status,  and  history 
of  the  debt  and  the  agency  or  program 
under  which  the  debt  arose. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  maintained 
in  both  electronic  and  paper  form  (e.g., 
magnetic  tape  and  disc  and  microfilm). 

RETRIEV  ABILITY: 

Records  in  this  system  will  be 
retrieved  by  the  individual's  SSN  and/ 
or  name. 

SAFEGUARDS: 

Security  measvires  include  the  use  of 
access  codes  to  enter  the  computer 
system  which  will  maintain  the  data, 
the  storage  of  computerized  records  in 
secured  areas  which  are  accessible  only 
to  employees  who  require  the 
information  in  performing  their  official 
duties.  SSA  employees  who  have  access 
to  the  data  will  be  informed  of  the 
criminal  penalties  of  the  Privacy  Act  for 
unauthorized  access  to  or  disclosure  of 
information  maintained  in  the  system. 
See  5  U.S.C.  552a(i)(l). 

Contractor  personnel  having  access  to 
data  in  the  system  of  records  will  be 
required  to  adhere  to  SSA  rules 
concerning  safeguards,  access  and  use  of 
the  data. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained  for 
one  year  when  they  pertain  to 
documents  provided  by  and  returned  to 
an  individual,  denial  of  requests  for 
confidential  information,  release  of 
confidential  information  to  an 
authorized  third  party,  and 


undeliverable  material.  Records  are 
maintained  for  at  least  7  years  when 
they  contain  information  and/or 
evidence  pertaining  to  Social  Security 
coverage,  wage,  and  self-employment 
determinations  or  when  they  affect 
future  claims  development.  Additional 
information  collected  may  be  retained 
for  longer  periods  for  purposes  of 
analysis  and  process  improvement, 
without  regard  to  individual  records. 

The  means  of  disposal  of  the 
information  in  this  system  will  be 
appropriate  to  the  storage  medium  [e.g., 
deletion  of  individual  electronic  records 
or  shredding  of  paper  records). 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Office  of  the  Deputy  Commissioner 
for  Disability  and  Income  Security 
Programs,  Associate  Commissioner, 
Office  of  Employment  Support 
Programs,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 

NOTIFICATION  PROCEDURES: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  writing  to  the  systems  manager(s)  at 
the  above  address  and  providing  his/her 
name,  SSN  or  other  information  that 
may  be  in  the  system  of  records  that  will 
identify  him/her.  An  individual 
requesting  notification  of  records  in 
person  should  provide  the  same 
information,  as  well  as  provide  an 
identity  document,  preferably  with  a 
photograph,  such  as  a  driver's  license  or 
some  other  means  of  identification.  If  an 
individual  does  not  have  any 
identification  documents  sufficient  to 
establish  his/her  identity,  the  individual 
must  certify  in  writing  that  he/she  is  the 
person  claimed  to  be  and  that  he/she 
understands  that  the  knowing  and 
willful  request  for,  or  acquisition  of,  a 
record  pertaining  to  another  individual 
under  false  pretenses  is  a  criminal 
offense  (20  CFR  401.45). 

If  notification  is  requested  by 
telephone,  an  individual  must  verify 
his/her  identity  by  providing  identifying 
information  that  parallels  the  record  to 
which  notification  is  being  requested.  If 
it  is  determined  that  the  identifying 
information  provided  by  telephone  is 
insufficient,  the  individual  will  be 
required  to  submit  a  request  in  virriting 
or  in  person.  If  an  individual  is 
requesting  information  by  telephone  on 
behalf  of  another  individual,  the  subject 
individual  must  be  connected  with  SSA 
and  the  requesting  individual  in  the 
same  phone  call.  SSA  will  establish  the 
subject  individual's  identity  (his/her 
name,  SSN,  address,  date  of  birth  and 
place  of  birth  along  with  one  other  piece 
of  information  such  as  mother's  maiden 


Federal  Register /Vol.  68.  No.  178 /Monday,  September  15,  2003/  Notices 


54041 


name)  and  ask  for  his/her  consent  in 
providing  information  to  the  requesting 
individual  (20  CFR  401.45). 

If  a  request  for  notification  is 
submitted  by  mail,  an  individual  must 
include  a  notarized  statement  to  SSA  to 
verify  his/her  identity  or  must  certify  in 
the  request  that  he/she  is  the  person 
claimed  to  be  and  that  he/she 
understands  that  the  knowing  and 
willful  request  for,  or  acquisition  of,  a 
record  pertaining  to  another  individual 
under  false  pretenses  is  a  criminal 
offense.  These  procedures  are  in 
accordance  with  SSA  Regulations  (20 
CFR  401 .45). 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures. 
Requesters  also  should  reasonable 
specify  the  record  contents  they  are 
seeking.  These  procedures  eire  in 
accordance  with  SSA  Regulations  (20 
CFR  401.50). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures. 
Requesters  also  should  reasonably 
identify-  the  record,  specify'  the 
information  they  are  contesting,  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how 
the  record  is  untimely,  incomplete, 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  SSA 
Regulations  (20  CFR  401.65). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  ft-om  information  collected 
from  individuals  interviewed  in  person 
in  the  SSA  FOs  or  over  the  telephone, 
contractors,  third  parties  and  ft-om 
existing  systems  of  records  such  as  the 
Claims  Folder  System,  60-0089.  Master 
Beneficiary  Record,  60-0090.  Master 
Files  of  Social  Security  lumbers  (SSN I 
Holders  and  SSN  Application,  60-0058, 
and  the  Supplemental  Security  Income 
Record  and  Special  Veterans  Benefits, 
60-0103. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

None. 

[FR  Dor.  03-23413  Filed  9-12-03;  B;4.t  am] 
BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
Very  High  Frequency  (VHF) 
Aeronautical  Data  Band  (119-137  MHz) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  RTCA  Special 
Committee  172  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz). 

DATES:  The  meeting  will  be  held 
September  30-October  2,  2003  from  9 
a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc..  1828  L  Street,  NVV.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Washington,  DC  20036;  telephone  (202) 
833-9339:  fax  (202)  833-9434;  Web  site 
h  ftp  .-//m-miv.  rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
172  meeting.  The  agenda  will  include: 

•  September  30: 

•  Opening  Plenar\'  Session  (Welcome 
and  Introductor>'  Remarks,  Review 
of  Agenda.  Review  Summary  of 
Previous  Meeting) 

•  Convene  Working  Group-3  (WG-3). 
resolve  final  review  and  comments 
(FRAC),  to  draft  Change  1  to  DO- 
271A,  VHF  Digital  Link  Mode  3 
Minimum  Operational  Performance 
Standard  (MOPS) 

•  October  1-2: 

•  Reconvene  VVC-3  as  necessary, 
work  the  DO-281  Change  1  issues. 

•  Convene  WG-2.  to  entertain  white 
papers  and  actions  regarding  the 
development  of  Version  B  of  the 
DO-224A.  Signal-in-Space 
Minimum  Aviation 
Communications  Including 
Compatibility  with  Digital  Voice. 

•  Convene  Plenary-Approve  \VG-3 
recommendations  for  draft  Change 
1  to  DO-271A  VDL  3  MOPS  to 
forward  to  RTCA  Program 
Management  Committee. 

•  Review  relevant  activities 

•  International  Civil  Aviation 
Organization  (ICAO)  Aeronautical 
Mobile  Communications  Panel 
work 

•  NEXCOM  activities   ' 
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•  EUROCAE  WG-^  7  status  and  issues 

•  Others  as  appropriate 

•  Closing  Plenary  Session  (Other 
Business,  Date  and  Place  of  Next 
Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  September  3, 
2003. 

Robert  Zoldos, 

FAA  Systems  Engineer.  ETC  A  Advisory 
Committee. 

(FR  Doc.  03-23506  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
San  Francisco  international  Airport, 
San  Francisco,  CA 

agency:  Federal  Aviation 
Administration  (F.AA),  DOT.  • 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  San  Francisco 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  {Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  o"n 
or  before  October  15,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  on  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr;  John  L.  Martin,  Airport 
Director,  San  Francisco  International 
Airport,  at  the  following  address:  P.O. 
Box  8097,  San  Francisco,  CA.  Air 
carriers  and  foreign  air  carriers  may 


submit  copies 
previously  pr(  ivided 
Francisco  Airport 
§  158.23  of 


pa-t 


of  written  conunents 
to  the  San 
Commission  under 
158. 


'SCl 


FOR  FURTHER 

Marlys  Ling 
Analyst,  San 
Office.  831  Mitten 
Burlingame, 
Telephone:  (6 
application 


at  this  same 


IflFORMATION  CONTACT: 

Airports  Program 
rancisco  Airports  District 
Road,  Room  210, 
94010-1303, 
50)  876-2806.  The 

be  reviewed  in  person 
Ideation. 


CA 


may  i 


SUPPLEMENTAItY 
proposes  to 
comment  on 
and  use  the 
Francisco 
the  provision! 
and  Capacity 
(Title  IX  of 
Reconciliatioi  i 
101-508) and 
Aviation  Regi|l 

On  August 
determined 
impose  and 
PFC  submi 
Airport 
complete  wi 
§  158.25  of 
approve  or  dii ; 
in  whole  or  ir 
November  29 


ri  le 
tie 


re  venue 
Int€  rnational 


^thi! 


INFORMATION:  The  FAA 
and  invites  public 
application  to  impose 
from  a  PFC  at  San 
Airport  under 
of  the  Aviation  Safety 
expansion  Act  of  1990 
Omnibus  Budget 
Act  of  1990)  (Pub.  L. 
part  158  of  the  Federal 
ations  (14  CFR  part  158). 

7,  2003,  the  FAA 
the  application  to 
the  revenue  from  the 
by  the  San  Francisco 
was  substantially 

in  the  requirements  of 
158.  The  FAA  will 

approve  the  application, 

part,  no  later  than 

2003. 


tlat 
u  le 
ittei  I 
Commission 
itl 
part 


is  a  brief  overview  of 
use  application  No.  03- 


The  followihg 
the  impose  ar  d 
03-C-OO-SFC 

Level  of  pre  posed  PFC:  $4.50. 

Proposed  c  large  effective  date: 
November  1,  1008. 

Proposed  c.  large  expiration  date: 
November  1,  :018. 

Total  estim  ited  PFC  revenue: 
$539,107,697 


Brief  descr^tion 
proji^ct:  Bonn 
International 


of  the  proposed 
ing  Areas  A  and  G  and 
Terminal  Building. 

Class  or  da  'ises  of  air  carriers  which 
the  public  agt  ncy  has  requested  not  be 
required  to  c(.  llect  PFCs:  Air  Taxi/ 
Commercial  ( Iperators  (ATCO)  filing 
FAA  Form  18  00-31. 


II 


Any  person 
application 
listed  above  i 
INFORMATION 
Regional  Airj 
Federal  Aviat  ion 
Airports  Diviiion 
Lawndale,  CJ 
person  may 
application, 
germane  to 
the  San  Frandi 


may  inspect  the 
person  at  the  FAA  office 
ndor  FOR  FURTHER 
I  ONTACT  and  at  the  FAA 
orts  Division  located  at: 
Administration, 
15000  Aviation  Blvd., 
90261.  In  addition,  any 
pon  request,  inspect  the 
4otice  and  other  documents 
application  in  person  at 
SCO  Airport  Commission. 


the 


Issued  in  Lawndale,  California,  on  August 
27,  2003. 

Mark  A.  McCIardy, 

Manager.  Airports  Division,  Western-Pacific 
Region. 
(FR  Doc.  03-23507  Filed  9-12-03;  8:45  am] 

BLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ASNM-03-1 15-31] 

Conducting  Component  Level  Tests  To 
Demonstrate  Compliance 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments;  reopening  of 
comment  period. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announced  the 
availability  of  proposed  policy  on 
conducting  component  level  tests  in 
order  to  demonstrate  compliance  with 
the  requirements  of  §  25.785(b)  and  (d), 
in  a  Federal  Register  notice  published 
on  July  22,  2003  (68  FR  43418).  The 
comment  period  closed  on  August  21, 
2003.  The  FAA  is  herewith  reopening 
the  comment  period  to  allow  additional 
time  for  comment. 

DATES:  Send  your  comments  on  or 
before  October  30,  2003. 
ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Cashdollar,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airframe  and  Cabin  Safely  Branch, 
ANM-115,  1601  Lind  Avenue  SVV., 
Renton.  WA  98055-4056;  telephone 
(425)  227-2785;  fax  (425)  227-1149;  e- 
mail:  jim.cashdoUar@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.airweb.faa.gov/rgi.  If  you  do 
not  have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  by  contacting 
the  period  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-03-115- 
31." 


Federal  Register / Vol.  68,  No.  178 /Monday.  September  15.  2003 /Notices 


54043 


Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-hy- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  policy  memorandum  provides 
FAA  certification  policy  on  conducting 
component  level  tests  in  order  to 
demonstrate  compliance  with  the 
requirements  of  §  25.785(b)  and  (d).  The 
tests  described  herein  provide  a 
standardized  approach  by  which  each 
potentially  injurious  item  located 
within  the  headstrike  zone  can  be 
assessed  for  occupant  injury  potential. 
These  test  methods  are  the  product  of  an 
Aviation  Rulemaking  Advisory 
Committee  recommendation  and  are 
harmonized  with  the  Joint  Aviation 
Authorities  (JAA)  and  Transport 
Canada. 

On  August  16,  2003,  the  FAA 
received  a  request  from  the  General 
Aviation  Manufacturers  Association 
(GAMA)  for  an  additional  45  days  in 
which  to  prepare  comments  on  this 
proposed  policy.  The  reason  for  the 
request  was  that  the  proposed  policy 
supersedes  certain  compliance  methods 
that  GAMA  believes  are  important  and 
significant  methods  that  should  remain 
acceptable  for  demonstrating 
compliance  with  the  delethalization 
requirements.  The  FAA  has  determined 
that  allowing  this  additional  comment 
time  will  enhance  the  policy  in  that  it 
will  provide  time  for  Industry  to 
develop  and  submit  their  arguments 
justifying  additional  methods  of 
compliance  for  inclusion  in  the  final 
policy.  The  FAA  is  therefore  reopening 
the  comment  period  to  afford  all 
interested  parties  time  to  comment. 

Issued  in  Renton,  Washington,  on 
September  4,  2008. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  03-23301  Filed  9-12-03;  8:45  am] 

BILLING  CODE  49ia-13-M  . 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD  2003  16089] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  i^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
COOL  CHANGE. 


SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16089  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  conunenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
October  15,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD  2003-16089. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401. 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 


available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana.  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  COOL  CHANGE  is: 

Intended  Use:  'Sail  Training, 
sightseeing." 

Geographic  Region:  "U.S.  East  Coast  & 
Gulf  of  Mexico,  specifically:  Coastal 
Georgia  including  but  not  limited  to 
Brunswick.  GA:  coastal  North  Carolina, 
including  but  not  limited  to  Beaufort. 
NC,  and  Northwest  Florida  between  Fort 
Myers  and  Panama  City,  FL." 

Dated:  September  9,  2003. 

By  order  of  the  Maritime  Administrator. 
loel  C.  Richard. 

Secretary:  Maritime  Administration. 
|FR  Doc.  03-23.362  Filed  9-12-03:  8:45  am] 

BILUNG  CODE  4910-«1-l> 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  16087] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Trans.portation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
CRABBY  BILL. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295.  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
tp  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16087  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30.  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
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waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
October  15.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16087. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  coftunents 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp :// dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  CRABBY  BILL  is: 
Intended  Use:  "Coastwise  Charters." 
Geographic  Region:  "From  the 
Chesapeake  Bay  to  Key  West,  Florida." 

Dated:  September  9.  2003. 

By  order  of  the  Maritime  .administrator. 
|oeI  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-23358  Filed  9-12-03;  8:45  am] 
BILUNC  CODE  49ia-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  16082] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
EARN  CHATHA. 

summary:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 


represented  b  y  the  Maritime 
Administrati(  n  (MARAD),  is  authorized 
to  grant  waivi  ts  of  the  U.S. -build 
requirement  (  f  the  coastwise  laws  under 
certain  circui  istances!  A  request  for 
such  a  waivei  has  been  received  by 
MARAD.  Thej  vessel,  and  a  brief 
description  o  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DC  T  docket  2003-16082  at 
http://dms.dc  t.gov.  Interested  parties 
may  commen  on  the  effect  this  action 
may  have  on  J.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  M/  RAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD*  s  regulations  at  46  CFR 
part  388  (68  !  R  23084;  April  30,  2003), 
that  the  issua  ice  of  the  waiver  will  have 
an  unduly  ad  /erse  effect  on  a  U.S.- 
vessel  buildei  or  a  business  that  uses 
U.S.-flag  vessjls  in  that  business,  a 
waiver  will  n  )t  be  granted.  Comments 
should  refer  t  a  the  docket  number  of 
this  notice  an  d  the  vessel  name  in  order 
for  MARAD  t )  properly  consider  the 
comments.  C(  inunents  should  also  state 
the  comment!  (r's  interest  in  the  waiver 
application,  a  nd  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Subm  t  comments  on  or  before 
October  15,  2  )03. 

ADDRESSES:  C  omments  should  refer  to 
docket  numbir  MARAD-2003  16082. 
Written  comr  lents  may  be  submitted  by 
hand  or  by  m  lil  to  the  Docket  Clerk, 
U.S.  DOT  Doi  ikets.  Room  PL-401, 
Department  c  f  Transportation,  400  7th 
St.,  SW..  Was  lington,  DC  20590-rOOOl. 
You  may  also  send  comments 
electronicall)  via  the  Internet  at  http:// 
dmses.dot.go  ^/submit/.  All  comments 
will  become  )art  of  this  docket  and  will 
be  available  f  jr  inspection  and  copying 
at  the  above  e  ddress  between  10  a.m. 
and  5  p.m.,  e  t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  ei  tered  into  this  docket  is 
available  on  1  le  World  Wide  Web  at 
http://dms.di  it.gov. 
FOR  FURTHER  NFORMATION  CONTACT: 
Michael  Hokina,  U.S.  Department  of 
Transportation,  Maritime 
Administratii  m,  MAR-830  Room  7201, 
400  Seventh  street,  SW.,  Washington, 
DC  20590.  Te  lephone  202-366-0760. 
SUPPLEMENTA  RY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  EARN  CHATHA  is: 

Intended  L  se:  "Vessel  will  be  used  for 
6  pack  charte  r  fishing  trips  and 
sightseeing  tdurs." 

Geograpnic  Region:  "East  Coast  of  the 
U.S.  from  Maine  to  Florida  with  primary 
service  in  Ne  iv  Jersey,  Maryland,  North 
Carolina  and  Florida." 


Dated:  September  9,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-23364  Filed  9-12-03;  8:45  am) 

BILUNG  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  16090] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  conmients 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
JEFE. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16090  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Conunents 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  conmients  on  or  before 
October  15,  2003. 

ADDRESSES:  Conmients  should  refer  to 
docket  number  MARAD  2003-16090. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401 , 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 


dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  jmd  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  docimient  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
h  ttp  .//dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  JEFE  is: 

Intended  Use:  "Sport  fishing 
charters." 

Geographic  Region:  "Pt.  Conception, 
CA,  to  the  Mexican  Border." 

Dated:  September  9.  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-23361  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  16084] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
PATRICIA  E. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circimistances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16084  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003], 
that  the  issuance  of  the  waiver  will  have 
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an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses  . 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
October  15,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16084. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-101 , 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  docimient  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  PATRICIA  E  is: 

Intended  Use:  "Sportfishing,  part  time 
charter." 

Geographic  Region:  "Atlantic  coast- 
Maine  to  Florida." 

Dated:  September  9,  2003. 
By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 

[FR  Doc.  03-23363  Filed  9-12-03;  8:45  am)  . 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number:  MARAD  2003  16088] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  L^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 


the  Coastwise  Trade  Laws  for  the  vessel 
S/V  Y  NOT. 


SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  imder 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16088  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
October  15,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16088. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation.  Maritime 
Administration.  MAR-830  Room  7201, 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  S/V  Y  NOT  is: 
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Intended  Use:  "Term  vacation 
charter." 

Geographic  Region:  "Chesapeake  Bay 
to  Key  West,  Fla." 

Dated:  September  9.  2003. 

By  order  of  the  Maritime  Administrator. 
|oel  C.  Richard, 

Secretary.  Maritime  Administration. 
(FR  Doc.  03-23360  Filed  9-12-03;  8:45  ami 
BILLING  CODE  4910-li1-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MAR  AD  2003  16086] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  L^ws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACnON:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
STRIKER. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-buiW 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  rfequest  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16086  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  (iommenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
October  15,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16086. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 


Department  c  f  Transportation,  400  7th 
St.,  SW.,  Was  lington,  DC  20590-0001. 
You  may  alsc  send  comments 
electronical!]  via  the  Internet  at  bttp:// 
dmses.dot.go  //submit/ .  All  comments 
will  become  )art  of  this  docket  and  will 
be  available  ror  inspection  and  copying 
at  the  above  <  ddress  between  10  a.m. 
and  5  p.m.,  E  T.,  Monday  through 
Friday,  excep  t  federal  holidays.  An 
electronic  vei  sion  of  this  document  and 
.all  document  s  entered  into  this  docket 
is  available  o  i  the  World  Wide  Web  at 
http://dms.di  t.gov. 
FOR  FURTHER  NFORMATION  CONTACT: 
Michael  Hoktna,  U.S.  Department  of 
Transportatic  n,  Maritime 
Administration,  MAR-830  Room  7201. 
400  Seventh  street,  SW.,  Washington, 
DC  20590.  Te  lephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  STRIKER  is: 
Intended  L  se:  "Charter  Fishing." 
Geographic  Region:  "U.S.  waters, 
excluding  Al  iska  and  Hawaii." 

Dated:  Septe  nbei 
By  order  of 
loel  C.  Richan 

Secretary.  Maritime 
IFR  Doc.  03-2 
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r  9.  2003. 
Maritime  Administrator. 


Administration. 
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DEPARTMEf  T  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  16085] 

i 
Requested  Administrative  Waiver  of 
the  Coastwiste  Trade  Laws 


AGENCY: 

Department 
ACTION 

on  a  requeste  d 
the  Coastwisi  ( 
WANDERER 


Maritime  Administration, 

Transportation. 
Invitation  for  public  comments 
administrative  waiver  of 
Trade  Laws  for  the  vessel 


Iv 


SUMMARY:  As 
105-383  and 
Secretary  of 
represented 
Administrati  )n 
to  grant  waivprs 
requirement 
certain  circuinstances 
such  a  waive  ■ 
MARAD.  Th< 
description 
listed  below. 


of 


.d)t 


IS  given  m 
http://dms. 
may  corrime4t 
may  have  on 
businesses  ir 
vessels.  If  MARAD 
accordance 


authorized  by  Public  Law 
Public  Law  107-295,  the 
ransportation,  as 
the  Maritime 
(MARAD),  is  authorized 
oftheU.S.-build 
)f  the  coastwise  laws  under 

.  A  request  for 
has  been  received  by 
vessel,  and  a  brief 
the  proposed  service,  is 
The  complete  application 
docket  2003-16085  at 
■gov.  Interested  parties 
on  the  effect  this  action 
U.S.  vessel  builders  or 
the  U.S.  that  use  U.S.-flag 
determines,  in 
Public  Law  105-383 


DOT 


and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.Si- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
October  15,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16085. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
.Transportation,  Maritime 
Administration,  MAR-830  Room  7201 , 
400  Seventh  Street,  SW.2003., 
Washington,  DC  20590.  Telephone  202- 
366-0760. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  interided 
service  of  the  vessel  WANDERER  is: 

Intended  Use:  "Diiuier  cruise 
charter." 

Geographic  Region:  "Galveston  Bav, 
TX,  USA." 

Dated:  September  9,  2003. 

By  order  of  the  Maritime  Administrator. 
)oel  C.  Richard, 

Secretary,  Maritime  Administration. 
IFR  Doc.  0.3-23359  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4910-41-P 


v'ith 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2003-15819;  Notice  1] 

Mitsubishi  Motors  North  America,  Inc., 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Mitsubishi  Motors  North  America, 
Inc.  (MMNA)  has  determined  that 
approximately  25.832  vehicles  equipped 
with  new  pneumatic  tires  failed  to 
comply  with  certain  provisions 
mandated  bv  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  110,  "Tire 
selection  and  rims",  regarding  the 
vehicle  normal  load. 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h).  MMNA  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Mitsubishi  Motors  Sales  Caribbean, 
Inc.,  and  DaimlerChrysler  Corporation 
(at  that  time,  Chrysler  Corporation) 
imported  and  distributed  approximately 
25,832  vehicles  (Mitsubishi  Mirages  and 
Eagle  Summit  passenger  vans),  during 
the  periods  of  September  22, 1994, 
through  May  9, 1996.  FMVSS  No.  110, 
"Tire  selection  and  rims,"  S4.2.2, 
mandates  that  the  vehicle's  normal  load 
on  each  tire  must  not  exceed  the  test 
load  for  the  high  speed  performance  test 
as  specified  in  FMVSS  No.  109,  "New 
pneumatic  tires,"  paragraph  S5.5. 
Paragraph  S5.5.1  requires  that  the  tire 
and  wheel  assembly  be  pressed  against 
the  test  wheel,  with  a  load  of  88  percent 
of  the  tire's  maximum  load  rating  as 
marked  on  the  tire  sidewall. 

As  requested  by  MMNA,  the  affected 
vehicles,  when  loaded  at  the'vehicle 
normal  load  slightly,  exceed  88  percent 
of  the  maximum  load  rating. 
Specifically,  the  vehicle's  normal  load 
exceeds  88  percent  of  the  maximum 
load  rating  by  approximately  12kg, 
which  means  that  the  normal  load  is 
89.5  percent  of  the  maximum  load 
rating.  The  noncompliance  resulted 
from  a  running  change  during  the  1995 
model  year  that  added  a  three-speed 
automatic  transmission  that  increased 
the  curb  weight  by  15kg.  FMVSS  No. 
110  requires  that  the  vehicle's  normal 
load  on  each  tire  must  not  be  greater 
than  the  high  speed  performance  test 
load,  which  is  88  percent  of  the 
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maximum  load  rating  as  stated  on  the 
tire  sidewall.  Compliance  with  FMVSS 
No.  110,  S4.2.2,  was  calculated,  by 
MMNA,  based  on  the  original  curb 
weight  (without  the  three-speed 
transmission)  at  the  vehicle  normal 
load. 

MMNA  does  not  believe  that  the 
foregoing  noncompliance  will  adversely 
impact  motor  vehicle  safety.  MMNA 
argues  that  the  tires  exceed  the  FMVSS 
No.  109  high-speed  performance 
requirements  "even  at  loading 
conditions  significantly  above  the 
maximum  normal  vehicle  load." 

Interested  persons  are  invited  to 
submit  written  views,  arguments,  and 
data  on  the  application  described  above. 
Comments  must  refer  to  the  docket  and 
notice  number  cited  at  the  beginning  of 
this  notice  and  be  submitted  by  any  of 
the  following  methods:  Mail:  Docket 
Management  Facility;  U.S.  Department 
of  Transportation,  Nassif  Building, 
Room  PL-401,  400  Seventh  Street  SW., 
Washington,  DC  20590-001.  Hand 
Delivery:  Room  PL-401  on  the  plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC. 
Fax:  1-202-493-2251,  or  submit  to 
Federal  eRuleraaking  Portal:  Go  to 
http://w}M\'. regulations. gov.  Follow  the 
online  instructions  for  submitting 
comments. 

It  is  requested,  but  not  required,  that 
two  copies  of  the  comments  be 
provided.  The  Docket  Section  is  open 
on  weekdays  from  10  am  to  5  pm  except 
Federal  Holidays.  Comments  may  be 
submitted  electronically  by  logging  onto 
the  Docket  Management  System  website 
at  http://dms.dot.gov.  Click  on  "Help" 
to  obtain  instructions  for  filing  the 
document  electronically. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  15, 
2003. 

Authority:  49  U.S.C.  301118,  301120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  September  8.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-23415  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  49ia-S9-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Finance  Docket  No.  34393] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights 
Exemption— Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company 
(UP),  pursuant  to  a  written  trackage 
rights  agreement  entered  into  between 
UP  and  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF),  has 
agreed  to  grant  certain  trackage  rights  to 
BNSF  on  UPs  Corpus  Christi 
Subdivision  in  and  near  San  Antonio, 
TX.  between  milepost  3.14  and  a  point 
to  be  determined  by  mutual  written 
agreement  (existing  trackage):  on  new 
trackage  to  be  constructed  by  UP 
between  UP's  Corpus  Christi 
Subdivision  and  a  point  on  the  western 
side  of  Leon  Creek  for  the  purpose  of 
serving  a  new  automotive 
manufacturing  plant  (Toyota  Plant)  and 
associated  facilities  for  the  benefit  of 
Toyota  Motor  Sales,  USA,  Inc.  (TMS). 
and  TMS  affiliated  companies,  as 
defined  in  the  agreement,  near  San 
Antonio,  Bexar  County.  TX  (new 
trackage);  and  along  certain  properties 
needed  by  BNSF  to  construct  certain 
connections,  sidings  and  capacity 
improvements  to  the  described  Corpus 
Christi  Subdivision  (those  properties, 
the  existing  trackage,  and  the  new 
trackage  are  collectively  referred  to  as 
joint  trackage).  The  total  distance  over 
the  existing  trackage  and  the  new 
trackage,  depending  on  the  final  design 
and  construction,  will  be  approximately 
5  to  10  miles.  BNSF  will  operate  its  own 
trains  with  its  own  crews  over  UP's  line 
under  the  trackage  rights  agreement. 

The  transaction  was  scheduled  to  be 
consummated  on  September  5,  2003, 
and  operations  will  begin  upon 
completion  of  the  new  trackage  line. 

The  purpose  of  the  trackage  rights  is 
to  allow  BNSF  to  provide  competitive 
rail  sen'ice  to  the  Toyota  Plant  and 
other  facilities  described  in  the  trackage 
rights  agreement. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Rv.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
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filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34393  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Sarah  W. 
Bailiff.  2500  Lou  Menk  Drive,  P.  O.  Box 
961039,  Fort  Worth.  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www.  stb.  dot.gov. ' ' 

Decided:  September  9,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
(PR  Doc.  03-23422  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2587 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2587,  Application  for  Special 
Enrollment  Examination. 
DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Special 
Enrollment  Examination. 


OMB  Numl  er:  1545-0949. 
Form  Num  ler;  Form  2587. 
Abstract:  F  trm  2587  is  used  by 


individuals  tc 


apply  to  take  the  Special 


Actions:  There  are  no  changes 

the  form  at  this  time. 
Review:  Extension  of  a 
pp  roved  collection. 
Pi  blic:  Individuals. 
1  lumber  of  Respondents: 

'ime  Per  Respondent:  6 

'otal  Annual  Burden 


Enrollment  Examination  to  establish 
eligibility  for  fenrollment  to  practice 
before  the  IRS .  The  information  on  the 
form  is  used  I  y  the  Director  of  Practice 
to  identify  thi  ise  individuals  seeking  to 
take  the  exam  ination  and  to  plan  for  the 
administration  of  the  examination. 

Current 
being  made  t( 

Type  of 
currently  a 

Affected 

Estimated 
8,000. 

Estimated 
minutes. 

Estimated 
Hours:  800. 

The  follow]  ng  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice 

An  agency :  nay  not  conduct  or 
sponsor,  and  i  person  is  not  required  to 
respond  to,  a  :ollection  of  information 
unless  the  co  lection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  reco  rds  relating  to  a  collection 
of  informatioi  i  must  be  retained  as  long 
as  their  conte  its  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  jenerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  b  -  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  esponse  to  this  notice  will 
be  simimariz«  d  and/or  included  in  the 
request  for  O  iB  approval.  All 
comments  wi  1  become  a  matter  of 
public  record  Comments  are  invited  on: 

(a)  Whether  t  le  collection  of 
information  i :  necessary  for  the  proper 
performance  )f  the  functions  of  the 
agency,  inclu  iing  whether  the 
information  s  lall  have  practical  utility; 

(b)  the  accura  cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  c)  ways  to  enhance  the 
quality,  utilit  r,  and  clarity  of  the 
information  t )  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  en  respondents,  including 
through  the  u  se  of  automated  collection 
techniques  oi  other  forms  of  information 
technology;  a  ad  (e)  estimates  of  capital 
or  start-up  co  >ts  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  in  ormation. 

Approved:  S  jptember  8,  2003. 
Glenn  P.  Kirkl  ind, 

IRS  Reports  Ch  arance 
|FR  Doc.  03-2 '461 

BILLING  CODE  4S  (M>1-P 


Officer. 
Filed  9-12-03;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[LR-311-81] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  an 
existing  final  regulation,  LR-311-81 
(T.D.  7925),  Penalties  for  Underpayment 
of  Deposits  and  Overstated  Deposit 
Claims,  and  Time  For  Filing  Information 
Returns  of  Owners,  Officers  and 
Directors  of  Foreign  Corporations 
(section  1.6046-1). 
DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Serx'ice,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
or  at  (202)  622-3945,  or  through  the 
internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Penalties  for  Underpayment  of 
Deposits  and  Overstated  Deposit  Claims, 
and  Time  For  Filing  Information 
Returns  of  Owners,  Officers  and 
Directors  of  l*'oreign  Corporations. 

OMB  Number:  1545-0794. 

Regulation  Project  Number:  LR-311- 
81. 

Abstract:  These  regulations  relate  to 
the  penalty  for  underpayment  of 
.  deposits  and  the  penalty  for  overstated 
deposit  claims,  and  to  the  time  for  filing 
information  returns  of  owners,  officers 
and  directors  of  foreign  corporations. 
Internal  Revenue  Code  section  6046 
requires  information  retm-ns  with 
respect  to  certain  foreign  corporations, 
and  the  regulations  provide  the  date  by 
which  these  returns  must  be  filed. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 
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Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
Households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

The  burden  for  section  6046-1  is 
entirely  reflected  on  Form  5471. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital  . 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Septembor  8,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  03-23462  Filed  9-12-03;  8:45  am] 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8828 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8828,  Recapture  of  Federal  Mortgage 
Subsidy. 

DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945.  or  through  the  internet  at 
CAROLA.SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Titio:  Recapture  of  Federal  Mortgage 
Subsidy. 

OMB  Number:  1545-1288. 

Form  Number:  8828. 

Abstract:  Internal  Revenue  Code 
section  143(m)  provides  for  recapture  of 
a  portion  of  the  federal  subsidy  from  use 
of  qualified  mortgage  bonds  and 
mortgage  credit  certificates  in  cases 
where  the  financing  is  obtained  after 
1990  and  the  home  subject  to  the 
financing  is  sold  during  the  first  9  vears 
after  financing  was  obtained.  Form  8828 
provides  the  IRS  with  tlie  information 
necessary  to  determine  that  the 
recapture  tax  has  been  properly 
computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  2  hr., 
40  min. 

Estimated  Total  Annual  Burden 
Hours:  2,678. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 


retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of  ■ 
information  is  necessar}'  for  the  proper 
performance  of  the  functions  of  tlie 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the  ' 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  8,  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  03-23463  Filed  9-12-03:  8:45  am) 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8554 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
c.ollectiops,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8554,  Application  for  Renewal  of 
Enrollment  To  Practice  Before  the 
Internal  Revenue  Service. 
DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003.  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
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Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Carol  Savage  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
or  at  (202)  622-3945,  or  through  the 
internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Renewal  of 
Enrollment  To  Practice  Before  the ' 
Internal  Revenue  Service. 

OMB  Number:  1545-0946. 

Form  Number:  8554. 

Abstract:  The  information  obtained 
from  Form  8554  relates  to  the  approval 
of  continuing  professional  education 
programs  and  the  renewal  of  the 
enrollment  status  for  those  individuals 
admitted  (enrolled)  to  practice  before 
the  Internal  Revenue  Service.  The 
information  will  be  used  by  the  Director 
of  Practice  to  determine  the 
qualifications  of  individuals  who  apply 
for  renewal  of  enrollment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
39,500. 

Estimated  Time  Per  Response:  1  hour, 
12  minutes. 

Estimated  Total  Annual  Burden 
Hours:  47,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  \hS  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  fc)  ways  to  enhance  tlie 
quality,  utility,  and  clarity  of  the 
information  lb  be  collected;  (d)  ways  to 
minimize  thq  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  ilse  of  automated  collection 
techniques  of  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  co  sts  and  costs  of  operation, 
maintenance  and  piuchase  of  services 
to  provide  in  brmation. 

Approved:  Ssptember  8,  2003. 
Glenn  P.  Kirkl  ind, 

IRS  Reports  Ch  'arance 
[FR  Doc.  03-2:  464 

BILUNG  COOE  48  10-01-P 


Officer. 
Filed  9-12-03:  8:45  am) 


DEPARTMEf  \T  OF  THE  TREASURY 
I. 
Internal  Revf  nue  Service 

[REG-1 16050- 99] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Noti(  e  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  )art  of  its  continuing  effort 
to  reduce  pa[  erwork  and  respondent 
burden,  invitss  the  general  public  and 
other  Federa  agencies  to  take  this 
opportunity  I  o  comment  on  proposed 
and/or  contii  uing  information 
collections,  a  s  required  by  the 
Paperwork  Rjduction  Act  of  1995, 
Public  Law  1 34-13  (44  U.S.C. 
3506(c)(2)(A:  ).  Currently,  the  IRS  is 
soliciting  coi  iments  concerning  an 
existing  noti<  e  of  proposed  rulemaking, 
REG-1 16050  -99,  Stock  Transfer  Rules: 
Carryover  of  earnings  and  Taxes 
(§1.367(b)-l  . 

DATES:  Writti  n  comments  should  be 
received  on  c  r  before  November  14, 
2003,  to  be  ai  sured  of  consideration. 
ADDRESSES:  I  lirect  all  written  comments 
to  Glenn  P.  K  irkland,  Internal  Revenue 
Ser\'ice,  room  6411,  1111  Constitution 
Avenue  NW.  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 


Requests  for 
copies  of  the 


■  idditional  information  or 
regulation  should  be 
directed  to  C  u-ol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  1111  Constitution  Avenue  NW„ 
Washington.  DC  20224. 
SUPPLEMENT/  RY  INFORMATION:  Title: 
Stock  Transf  !r  Rules:  Carryover  of 
Earnings  anc  Taxes. 

OMB  Num  oer:  1545-1711. 


Regulation 
116050-99. 


Project  Number:  REG- 


Abstract:  The  proposed  regulations 
relate  to  the  carryover  of  certain  tax 
attributes,  such  as  earnings  and  profits 
and  foreign  income  tax  accoimts,  when 
two  corporations  combine  in  a  section 
367(b)  transaction. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  8 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
-by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  8,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  03-23465  Filed  9-12-03;  8:45  am] 
BILLING  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8854 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8854,  Expatriation  Initial  Information 
Statement. 

DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL.A.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Expatriation  Initial  Information 
Statement. 

OMB  Number:  1545-1567. 

Form  Number:  8854. 

Abstract:  Internal  Revenue  Code 
Section  6039G  requires  persons  who 
lose  U.S.  citizenship  to  provide 
information  concerning  citizenship, 
income  tax  liability,  net  worth,  and  net 
assets.  Form  8854  is  used  to  report  this 
information. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents — 
Part  1: 10,000. 

Estimated  Number  of  Respondents — 
Parts  I  and  II:  1,000. 

Estimated  Time  Per  Respondent — Part 
1: 1  hour,  46  minutes. 

Estimated  Time  Per  Respondent — 
Parts  I  and  II:  7  hours,  8  minutes. 
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Estimated  Total  Annual  Burden 
Hours:  23,060. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  8,  2003. 
Glenn  P.  Kirkland. 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-23466  Filed  9-12-03;  8:45  am] 

BILLING  CODE  4S30-01-f> 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-GS(T) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
706-GS(T),  Generation-Skipping 
Transfer  Tax  Return  For  Terminations. 
DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  11 11  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945.  or  through  the  internet  at 
CAROL.A.SA  VAGE@irs.gov. 

^PPLEMENTARY  INFORMATION:  Title: 
Generation-Skipping  Transfer  Tax 
Return  For  Terminations. 

OMB  Number:  1545-1145. 

Form  Number:  706-GS(T). 

Abstract:  Form  706-GS(T)  is  used  by  • 
trustees  to  compute  and  report  the  tax 
due  on  generation-skipping  transfers 
that  result  from  the  termination  of 
interests  in  a  trust.  The  IRS  uses  the 
information  to  verify  that  the  tax  has 
been  properly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

.  Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  7 
hours,  1  minute. 

Estimated  Total  Annual  Burden 
Hours:  702. 

The  following  paragraph  applies-to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
spensor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential,, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the  . 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
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performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection  ■ 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  8,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-23470  Filed  9-12-03;  8:45  am| 

BILUNG  CODE  483CM)1-P  ,. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1138 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1138,  Extension  of  Time  for  Payment  of 
Taxes  by  a  Corporation  Expecting  a  New 
Operating  Loss  Carryback. 
DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407,  ll""  1  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
through  the  internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Extension  of  Time  for  Pavment  of  Taxes 


by  a  Corporation  Expecting  a  New 
Operating  Liss  Carryback. 

OMB  NuiAber:  1545-1035.     - 

Form  Nuiiber:  1138. 

Abstract:  Form  1138  is  filed  by 
£:orporationa  to  request  an  extension  of 
time  for  the  payment  of  taxes  for  a  prior 
tax  year  whan  the  corporation  believes 
that  it  will  hpve  a  net  operating  loss  in 
the  current  t^  year.  The  IRS  uses  Form 
1138  to  detei'mine  if  the  request  should 
be  granted. 

Current  Actions:  There  are  no  changes 
being  made  jo  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  ap  jroved  collection. 

Affected  F  ublic:  Business  or  other  for- 
profit  organizations. 

Number  of  Respondents: 


Time  Per  Respondent:  4  hr., 


Estimated 
2,033. 

Estimated 
49  min. 

Estimated  Total  Annual  Burden 
Hours:  9,80C . 

The  follov  ing  paragraph  applies  to  all 
of  the  collec  ions  of  information  covered 
by  this  notic  r. 

An  agencj  may  not  conduct  or 
sponsor,  anc  a  person  is  not  required  to 
respond  to,  i  collection  of  information 
unless  the  c(  illection  of  information 
displays  a  vi  lid  OMB  control  number. 
Books  or  rec  ards  relating  to  a  collection 
of  informatii  in  must  be  retained  as  long 
as  their  cont  3nts  may  become  material 
in  the  admir  istration  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential 
as  required  ly  26  U.S.C.  6103. 

Request  fc  r  Comments:  Comments 
submitted  ir  response  to  this  notice  will 
be  summarii  ed  and/or  included  in  the 
request  for  C  MB  approval.  All 
comments  m  ill  become  a  matter  of 
public  recor  1.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  incl  iding  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuiacy  of  the  agency's  estimate 
of  the  burde  i  of  the  collection  of 
information  (c)  ways  to  enhance  the 
quality,  util  ty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  (  r  other  forms  of  information 
technology;  md  (e)  estimates  of  capital 
or  start-up  c  Dsts  and  costs  of  operation, 
maintenano  r,  and  purchase  of  services 
to  provide  ii  [formation. 

Approved:  September  8.  200^ 
Glenn  Kirkla  id, 

IRS  Reports  C  'earance  Officer. 

|FR  Dor.  03-;  3471  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4  U0-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  CT-2 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for       < 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
CT-2,  Employee  Representative's 
Quarterly  Railroad  Tax  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-3179,  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
through  the  internet  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Employee  Representative's  Quarterly 
Railroad  Tax  Retimi. 

OMB  Number:  1545-0002. 

Form  Number:  Form  CT-2. 

Abstract:  Employee  representatives 
file  Form  CT-2  quarterly  to  report 
compensation  on  which  railroad 
retirement  taxes  are  due.  The  IRS  uses 
this  information  to  ensure  that 
employee  representatives  have  paid  the 
correct  tax.  Form  CT-2  also  transmits 
the  tax  payment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
112. 

Estimated  Time  Per  Respondent:  1  hr.. 
8  min. 

Estimated  Total  Annual  Burden 
Hours:  127.     ' 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retm-ns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  Xo 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  8,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer.  .     , 

[FR  Doc.  03-23472  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[T.D.  8418] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/oT  continuing  information 
collections,  as  required  by  the 
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Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  T.D.  8418, 
Arbitrage  Restrictions  on  Tax-exempt 
Bonds  (§§  1.148-1,  1.148-2,  1.148-3, 
1.148-4,  1.148-5,  1.148-6,  1.148-7. 
1.148-8,  and  1.148-11). 
DATES:  Written  comments  should  be 
received  on  or  before  November  14, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
through  the  internet,  at 
AIlan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Arbitrage  Restrictions  on  tax-exempt 
Bonds. 

OMB  Number:  1545-1098. 

Regulation  Project  Number:  T.D.  8418. 

Abstract:  This  regulation  requires 
state  and  local  governmental  issuers  of 
tax-exempt  bonds  to  rebate  arbitrage 
profits  earned  on  nonpurpose 
investments  acquired  with  the  bond 
proceeds.  Issuers  are  required  to  submit 
a  form  with  the  rebate.  The  regulations 
provide  for  several  elections,  all  of 
which  must  be  in  writing. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local,  or  tribal 
governments,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 

3,100.: 

Estimated  Time  Per  Respondent:  2 
hours,  45  minutes 

Estimated  Total  Annual  Burden 
Hours:  8,550. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  9.  2003. 
Glenn  Kirkland. 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  03-23473  Filed  9-12-03;  8:45  am) 
BtLUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Wage  & 
Investment  Earned  Income  Tax  Credit 
Issue  Committee  of  ttie  Taxpayer 
Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Wage 
&  Investment  Earned  Income  Tax  Credit 
Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted. 
DATES:  The  meeting  will  be  held  Friday. 
October  3,  2003  from  1  pm  EDT  to  4:30 
pm  EDT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227.  or 
(718) 488-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section  - 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Wage  & 
Investment  Earned  Income  Tax  Credit 
Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  held  Friday, 
October  3.  2003.  from  1  pm  EDT  to  4:30 
pm  EDT  at  Grand  Hyatt  Hotel,  1000  H 
Street,  NW..  Washington.  DC.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas  and  suggestions 
on  improving  customer  service  at  the 
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Internal  Revenue  Service.  Written 
conunents  will  be  accepted  by  mail.  If 
you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
i-888-912-1227  or  (718) 488-3557,  or 
write  Marisa  Knispel.  TAP  Office,  10 
Metro  Tech  Center,  624  Fulton  Street. 
Brooklyn,  NY  11201.  N'    .  Knispel  can 
be  reached  at  1-888-91,^-1227  or  718- 
488-3557.  The  agenda  will  include 
various  IR.1  issues. 

Dated:  September  5.  2003. 
Tersheia  Carter, 

Acting  Director.  Taxpayer  Advocacy. Panel. 
[FR  Doc.  03-2.^467  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4a3IMI1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Wage  & 
investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice. 

.  SUMMARY:  An  open  meeting  of  the  Wage 
&  Investment  Reducing  Taxpayer 
Burden  (Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be 
conducted. 

DATES:  The  meeting  will  be  held  Friday, 
October  3,  2003  from  1  p.m.  EDT  to  4:30 
p.m.  EDT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sallie  Chavez  at  1-888-912-1227,  or 
(954)423-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Wage  & 
Investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  October  3,  2003.  from  1  p.m. 
EDT  to  4:30  p.m.  EDT  at  Grand  Hyatt 
Hotel,  1000  H  Street,  NW..  Washington, 
DC.  The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comments,  ideas  and 
.  suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Written  comments  will  by  accepted  bv 
mail.  If  you  would  like  to  have  the  TAP 
.  'insider  a  written  statement,  please  call 
1-888-912-1227  or  954-423-7979,  or 
write  Sallie  Chavez,  TAP  Office,  1000 
South  Pine  Island  Road,  Suite  340, 
Plantation,  FL  33324.  Ms.  Chavez  can  be 
reached  at  1-888-912-1227  or  (954) 
423-7979.  The  agenda  will  include 
various  IRS  issues. 


Dated:  September  5,  2003. 
Tersheia  Cai  ler, 
/Kcting  Direcipr. 
IFR  Doc.  03- 

BILUNG  CODE 


•,  Taxpayer  Advocacy  Panel. 
3468  Filed  9-12-03;  8:45  am] 


830-01 -p 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meet^ig  of  the  Small  Business/ 
Self-Employed  Compliance  Issues 
Schedule  C  Non-Filers  of  the  Taxpayer 
Advocacy  fanel 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Noice. 


i^n  I 


summary: 

Business/S4lf 
Issue 
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FOR  FURTHEl) 

Mary  Peteri)n 
1227,  or 


INFORMATION  CONTACT: 
O'Brien  at  1-888-912- 
220-6098. 


(2C6) 

SUPPLEMENtUry  information:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  t  le  Federal  Advisory 
Committee  \ct,  5  U.S.C.  App.  (1988) 
that  an  opej  i  meeting  of  the  Small 
Business/S(  If-Employed  Compliance 
Issue  Schec  ule  C  Non-Filers  of  the 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  October  3,  2003,  from  1:30  p.m. 
e.d.t.  to  5  p,m.  e.d.t.  at  Grand  Hyatt 
Hotel,  1000  H  Street.  NW.,  Washington, 
DC.  Written  comments  will  be  accepted 
by  mail.  If  jou  would  like  to  have  the 
TAP  consic  bf  a  written  statement, 
please  call    -888-912-1227  or  206- 
220-6098,  (  r  write  Mary  Peterson 
O'Brien,  T/  P  Office,  915  Second 
Avenue  Sto  3  W-406.  Seattle,  WA 
98174.  Mrs,  Peterson  O'Brien  can  be 
reached  at  :  -888-912-1227  or  206- 
220-6098. '  "he  agenda  will  include 
various  IRS  issues. 


Dated:  September  5.  2003. 
Tersheia  Cai  ier. 
Acting  Direci  or, 
(FR  Dor.  03-^3474 
BILUNG  CODE 


,  Taxpayer  Advocacy  Panel. ' 
Filed  9-12-03;  8:45  ami 
«3fl^-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Small  Business/ 
Self-Employed  Reducing  Taxpayer 
Burden  Payroll  Taxes  of  the  Taxpayer 
Advocacy  Panel 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  Ah  open  meeting  of  the  Small 
Business/Self-Employod  Reducing 
Taxpayer  Burden  Payroll  Taxes  of  the 
Taxpayer  Advocacy  Panel  will  be 
conducted.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service. 

DATES:  The  meeting  will  be  held  Friday, 
October  3,  2003  from  1:30  p.m.  e.d.t.  to 
5  p.m.  e.d.t. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mdry  Peterson  O'Brien  at  1-888-912- 
1227,  or  206-220-6098. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Small 
Business/Self-Employed  Reducing 
Taxpayer  Burden  Payroll  Taxes  of  the 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  October  3,  2003,  from  1:30  p.m. 
e.d.t.  to  5  p.m.  e.d.t.  at  Grand  Hyatt 
Hotel,  1000  H  Street,  NW.,  Washington, 
DC.  Written  comments  will  be  accepted 
by  mail.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  206- 
220-6098,  or  write  Mary  Peterson 
O'Brien,  TAP  Office,  915  Second 
Avenue  Stop  W-406,  Seat    i.  WA 
98174.  Mrs.  Peterson  O'Brien  can  be 
reached  at  1-888-912-1227  or  206- 
220-6098.  The  agenda  will  include 
various  IRS  issues. 

Dated:  September  5,  2003. 
Tersheia  Carter, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
IFR  Doc.  03-23475  Filed  9-12-03;  8:45  am] 

BILLING  CODE  A&IO-OI-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Ad  Hoc 
Committee  of  the  Taxpayer  Advocacy 
Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Ad 
Hoc  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held  Friday, 
October  3,  2003  from  1:30  p.m.  e.d.t.  to 
5  p.m.  e.d.t. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Gruber  at  1-888-912-1227,  or 
206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Ad  Hoc 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Friday,  October  3, 
2003,  from  1:30  p.m.  e.d.t.  to  5  p.m. 
e.d.t.  at  Grand  Hyatt  Hotel,  1000  H 
Street,  NW.,  Washington,  DC.  Written 
comments  will  be  accepted  by  mail.  If 
you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  206-220-6095,  or 
write  Aime  Gruber,  TAP  Office,  915 
Second  Avenue  Stop  W-406,  Seattle, 
WA  98174.  Mrs.  Gruber  can  be  reached 
at  1-888-912-1227  or  (206) 220-6095. 
The  agenda  will  include  various  IRS 
issues. 

Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-23476  Filed  9-12-03;  8:45  am] 

BILLING  CODE  4630-01-P 


Federal  Register /Vol.  68,  No.  178 /Monday,  September  15,  2003 /Notices 


54055 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  the  Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comments,  ideas  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Satwday,  October  4,  2003  from  12:30 
p.m.  e.d.t.  to  1  p.m.  e.d.t. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Toy  at  1-888-912-1227,  or 
414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 


Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Saturday,  October  4, 
2003,  from  12:30  p.m.  e.d.t.  to  1  p.m. 
e.d.t.  at  Grand  Hyatt  Hotel,  1000  H 
Street,  NW.,  Washington,  DC.  Written 
comments  will  be  accepted  by  mail.  If 
you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  (414) 297-1611  or 
write  Barbara  Toy,  TAP  Office,  310  West 
Wisconsin  Avenue  Stop  1006MIL, 
Milwaukee,  WI  53203.  Mrs.  Toy  can  be 
reached  at  1-888-912-1227  or  (414) 
297-1611.  The  agenda  will  include 
various  IRS  issues.  ' 

Dated:  September  5,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-23477  Filed  9-12-03;  8:45  am] 

BttXING  CODE  4«3fr-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  1  Taxpayer 
Advocacy  Panel  (Including  the  States 
Of  New  York,  Connecticut, 
Massachusetts,  Rhode  Island,  New 
Hampshire,  Vermont  and  Maine) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service. 

DATES:  The  meeting  will  be  held 

Saturday,  October  4,  2003  from  8:30 

a.m.  EDT  to  12  noon  EDT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marisa  Knispel  at  1-888-912-1227,  or 

718-^88-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Conunittee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  will  be  held 
Saturday,  October  4,  2003,  from  8:30 
a.m.  EDT  to  12  noon  EDT  at  Grand  Hyatt 
Hotel,  1000  H  Street,  NW.,  Washington, 
DC.  Written  comments  will  be  accepted 
by  mail.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3557,  or  write  Marisa  Knispel,  TAP 
Office,  10  Metro  Tech  Center,  625 
Fulton  Street,  Brooklyn,  NY  11021.  Mrs. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  (718)  488-3557.  The  agenda 
will  include  various  IRS  issues. 


Dated:  September  5,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-23478  Filed  9-12-03;  8:45  am] 

BIUJNG  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina,  New  Jersey,  Marytand, 
Pennsyhrania,  Virginia  and  the  District 
of  Columbia) 

AGENCY:  hitemal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will.be 
conducted.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service. 

DATES:  The  meeting  will  be  held 
Saturday,  October  4,  2003  from  8:30 
a.m.  EDT  to  12  noon  EDT. 

FOR  FURTHER  INFORMATION  CONTACT:  hiez 
De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory      . 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  Advocacy  Panel  will  be  held 
Saturday,  October  4,  2003,  from  8:30 
a.m.  EDT  to  12  noon  EDT  at  Grand  Hyatt 
Hotel,  1000  H  Street,  NW..  Washington. 
DC.  Written  comments  will  be  accepted 
by  mail.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 
423-7977,  or  write  Inez  De  Jesus,  TAP 
Office,  1000  South  Pine  Island  Rd., 
Suite  340*  Plantation,  FL  33324.  Ms.  De 
Jesus  can  be  reached  at  1-888-912-1227 
or  954-423-7977.  The  agenda  will 
include  various  IRS  issues. 

Dated:  September  5,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-23479  Filed  9-12-03i  8:45  am] 

BILUNG  CODE  4S3CM>1-P 
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DEPARTMENT  OF  THE  TREASURY 

Intwnal  Revenue  Service 

Open  Meeting  of  ttw  Area  3  Taxpayer 
Advocacy  Panel  (Including  the  Statea 
of  Florida,  Georgia,  Alabama, 
Mlaaiaaippi,  Louiaiana,  Arkanaaa  and 
Tennesaee) 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
3  Taxpayer  Advocacy  Panel  will  be 
conducted.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service. 

DATES:  The  meeting  will  be  held 
Saturday,  October  4,  2003  from  8:30 
a.m.  EDT  to  12  noon  EDT.      ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Sallie  Chavez  at  1-888-912-1227,  or 
(954) 423-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  3 
Taxpayer  Advocacy  Panel  will  be  held 
Saturday,  October  4,  2003,  from  8:30 
a.m.  EDT  to  12  noon  EDT  at  Grand  Hyatt 
Hotel,  1000  H  Street.  NW..  Washington, 
DC.  Written  comments  will  be  accepted 
by  mail.  lifyot>- would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-9.12-1227  or  (954) 
423-7979,  or  write  Sallie  Chavez,  TAP 
Office,  1000  South  Pine  Island  Rd.. 
Suite  340,  Plantation,  FL  33324.  Mrs. 
Chavez  can  be  reached  at  1-888-912- 
1227  or  (954)  423-7979.  The  agenda 
will  include  various  IRS  issues. 

Dated:  September  5,  2003. 
Teraheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-23480  Filed  &-12-03;  8:45  am] 
BOiJNGCOOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Kentucky,  West  Virginia,  Indiana, 
Illinois,  Ohio,  Michigan,  Wisconsin) 

agency:  hiternal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted.  The  Taxpayer  Advocacy 


Panel  is  sol  citing  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.       j 

DATES:  The  b^eeting  will  be  held 
Saturday,  Obtober4.  2003  from  8:30 
a.m.  EDT  tojl2  noon  EDT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  EJelzer  at  1-888-912-1227,  or 
414-297-1919. 

SUPPLEMENiUry  INFORMATION:  Notice  is 
hereby  given  piu-suant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  opei  i  meeting  of  the  Area  4 
Taxpayer  Apvocacy  Panel  will  be  held 
Saturday,  Ottober  4,  2003.  from  8:30 
a.m.  EDT  tdl2  noon  EDT  at  Grand  Hyatt 
Hotel,  1000  H  Street,  NW.,  Washington, 
DC.  WritteiJ  comments  will  be  accepted 
by  mail.  If  ypu  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  ^-888-912-1227  or  414- 
297-1619,  dr  write  Mary  Ann  Delzer, 
TAP  Office,  310  West  Wisconsin 
Avenue  Stob  1006MIL.  Milwaukee.  WI 
53203.  Ms.  Delzer  can  be  reached  at  1- 
888-912-1327  or  414-297-1619.  The 
agenda  will  include  various  IRS  issues. 

Dated:  September  5,  2003. 
Tersheia  Carter, 

Acting  Direcmr,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-13481  Filed  9-12-03;  8:45  am) 


BILUNG  CODE 


1-P 


DEPARTMENT  OF  THE  TREASURY 


Internal  Revenue  Service 

Open  Meeting  of  the  Area  5  Taxpayer 
Advocacy  Panel  (Including  the  States 
Of  Texas,  Oklahoma,  Kansas,  Missouri, 
ftebrasica,  ipwa,  South  Daicota,  North 
Dakota,  and  Minnesota) 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 


SUMMARY: 

5 

conducted 
Panel  is  sol 
ideas  and 
,  customer 
Service. 
DATES:  The 
Saturday, 
a.m.  EDT  to 


An 


open  meeting  of  the  Area 
Taxpayer  (\dvocacy  Panel  will  be 
The  Taxpayer  Advocacy 
citing  public  comments, 
si  iggesfions  on  improving 
s^ice  at  the  Internal  Revenue 

meeting  will  be  held 
October  4,  2003  from  8:30 
12  noon  EDT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  delzer  at  1-888-912-1227,  or 

-K  19. 

SUPPLEMENIARY  INFORMATION:  Notice  is 
hereby  giv^  pursuant  to  section 
10(a)(2)  of  t  le  Federal  Advisory 
Committee  \ct,  5  U.S.C.  App.  (1988) 
that  an  ope:  i  meeting  of  the  Area  5 


Taxpayer  Advocacy  Panel  will  be  held 
Satiu-day,  October  4,  2003,  from  8:30 
a.m.  EDT  to  12  noon  EDT  at  Grand  Hyatt 
Hotel,  1000  H  Street,  NW.,  Washington, 
DC.  Written  comments  will  be  accepted 
by  mail.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  414- 
297-1619,  or  write  Mary  Ann  Delzer, 
TAP  Office,  310  West  Wisconsin 
Avenue  Stop  1006MIL,  Milwaukee.  WI 
53203-2221.  Ms.  Delzer  can  be  reached 
at  1-888-912-1227  or  414-297-1619. 
The  agenda  will  include  various  IRS 
issues. 

Dated:  September  5.  2003.    - 
Terslieia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-23482  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  6  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Arizona,  New  Mexico,  Nevada, 
Idaho,  Utah,  Colorado,  Oregon, 
Wyoming,  Washington,  Montana, 
Alaska,  Hawaii) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
6  Taxpayer  Advocacy  Panel  will  be 
conducted.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  iiriproving 
customer  service  at  the  Internal  Revenue 
Service. 

DATES:  The  meeting  wifl  be  held 
Saturday,  October  4,  2d03  from  8:30 
a.m.  EDT  to  12  noon  EDT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gruber  at  1-888-912-1227,  or 
206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  6 
Taxpayer  Advocacy  Panel  will  be  held 
Saturday,  October  4,  2003,  from  8:30 
a.m.  EDT  to  12  noon  EDT  at  Grand  Hyatt 
Hotel,  1000  H  Street.  NW.,  Washington. 
DC.  Written  comments  will  be  accepted 
by  mail.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  206- 
220-6095,  or  write  Anne  Gruber.  TAP 
Office,  915  Second  Avenue  Stop  W-406, 
Seattle,  WA  98174.  Mrs.  Gruber  can  be 
reached  at  1-888-912-1227  or  206- 
220-6095.  The  agenda  will  include 
various  IRS  issues. 
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Dated:  September  5.  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc  03-23483  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  483(M)1-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  7  Taxpayer 
Advocacy  Panel  (Includes  the  State  of 
California) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTWN:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
7  Taxpayer  Advocacy  Panel  will  be 
conducted.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service. 

DATES:  The  meeting  will  be  held 
Saturday,  October  4,  2003  from  8:30 
a.m.  EDT  to  12  noon  EDT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Peterson  O'Brien  at  1-888-912- 
1227,  or  206-220-6098. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  7 
Taxpayer  Advocacy  Panel  will  be  held 
Saturday,  October  4,  2003,  from  8:30 
a.m.  EDT  to  12  noon  EDT  at  Grand  Hyatt 
Hotel,  1000  H  Street,  NW.,  Washington, 
DC.  Written  comments  will  be  accepted 
by  mail.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  206- 
220-6098,  or  write  Mary  Peterson 
O'Brien,  TAP  Office,  915  Second 
Avenue  Stop  W-406,  Seattle,  WA 
98174.  Mrs.  Peterson  O'Brien  can  be 
reached  at  1-888-912-1227  or  206- 
220-6098.  The  agenda  will  include 
various  IRS  issues. 

Dated:  September  5,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-23484  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  483(MI1-(> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  1  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  New  YorIc,  Connecticut, 
Massachusette,  Rhode  Island,  New 
Hampshire,  Vermont  and  Maine) 

AGENCY:  Internal  Revenue  Service  (IRS) 

Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference)  to 
discuss  various  IRS  issues.  The  public  is 
invited  to  make  oral  comments. 
DATES:  The  meeting  will  be  held 
Tuesday,  October  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227  (toll- 
free),  or  718-488-3557  (non  toll-free). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  October  28,  2003  from  1  p.m. 
EDT  to  2  p.m.  EDT  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3^57,  or 
write  Marisa  Knispel,  TAP  Office,  10 
MetroTech  Center,  625  Fulton  Sfreet, 
Brookljm,  NY  11201,  or  post  comments 
to  the  Web  site: /ittp.// 
www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  September  10,  2003. 
Terslieia  Carter, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-23485  Filed  9-12-03;  8:45  am] 

BILLING  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasvu'y. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  Issue  Coinmittee  will 
be  conducted  (via  teleconference)  to 
discuss  various  issues.  The  public  is 
invited  to  make  oral  comments. 
DATES:  The  meeting  will  be  held 
Wednesday,  October  15.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  ICnispel  at  1-888-912-1227  (toll- 
free),  or  718-488-3557  (non  toll-free). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section- 
10(a)(2]  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  vdll  be  held 
Wednesday,  October  15,  2003  from  2 
p.m.  to  3  p.m.  EDT  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  vdll  be  limited  to  5  minutes. 
For  more4nformation  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Marisa  Knispel.  Mrs.  Knispel  may  be 
reached  at  1-888-912-1227  or  718- 
488-3557,  or  vmte  Marisa  Knispel,  TAP 
Office,  10  MetroTech  Center,  625  Fulton 
Street,  Brooklyn,  NY  11201,  or  post 
comments  to  the  Web  site:  http:// 
www.improveirs.oTg. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  September  10,  2003. 
Terslieia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-23486  Filed  9-12-03;  8:45  am) 
BILLING  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  Issue  Committee  will 
be  conducted  (via  teleconference)  to 
discuss  various  issues.  The  public  is 
invited  to  make  oral  comments. 
DATES:  The  meeting  will  be  held 
Wednesday,  September  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227  (toll- 
free),  or  718-488-3557  (non  toll-free). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
1 0(a)('2)  of  the  Federal  Advisory 
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Conunittee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue.Committee  will  be  held 
Wednesday,  September  17,  2003  from  2 
p.m.  to  3  p.m.  EDT  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
For  more  information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Marisa  Knispel.  Mrs.  Knispel  may  be 
reached  at  1-888-912-1227  or  718- 
488-3557,  or  write  Marisa  Knispel,  TAP 
Office.  10  MetroTech  Center,  625  Fulton 
Street.  Brooklyn.  hJY  11201,  or  post 
comments  to  the  Web  site:  http:// 
www.improveirs.org. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  September  10,  2003. 
Tenheia  Carter, 

Acting  Director,  Taxpayer  A  dvocacy  Panel. 
[FR  Doc.  03-23487  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  1  Taxpayer 
Advocacy  Panel  (including  the  States 
of  New  York,  Connecticut, 
Massachusetts,  Rhode  island.  New 
Hampshire,  Vermont  and  Maine) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference)  to 
discuss  various  IRS  issues.  The  public  is 
invited  to  make  oral  comments. 

DATES:  The  meeting  will  be  held 
Tuesday,  September  23,  2003. 
RM  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227  (toll- 
free),  or  718-488-3557  (non  toll-free). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  September  23,  2003  from  1 
p.m.  EDT  to  2  p.m.  EDT  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
MetroTech  Ceater,  625  Fulton  Street, 


Brooklyn,  h  Y  11201,  or  post  comments 
to  the  Web  f  ite:  http:// 
www.improYeirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participaje  in  the  telephone 
conference  tall  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718U88-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated;  Sepi  ember  10,  2003. 
Tersheia  Car  er, 

Acting  Direct  >r.  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-;  ;3488  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  '  B3(M)1-P 


DEPARTME  NT  OF  THE  TREASURY 
Bureau  of  t^e  Public  Debt 

I 

Proposed  Qollection:  Comment 
Request 

action:  Not  ce  and  request  for 
comments. 


SUMMARY:  T  le  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  pi  perwork  and  respondent 
burden,  inv  tes  the  general  public  and 
other  Feder  il  agencies  to  take  this 
opportunitji  to  comment  on  proposed 
and/or  cont  nuing  information 
collections,  as  required  by  the 
Papervkfork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(i' .)).  Currently  the  Bureau  of 
the  Public  I  ebt  within  the  Department 
of  the  Treas  ury  is  soliciting  comments 
concerning  the  request  to  reissue  U.S. 
Savings  Boi  ids  to  a  personal  trust. 
DATES:  Writ  ten  comments  should  be 
received  on  or  before  November  15, 
2003,  to  be  issured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  o '  the  Public  Debt,  Vicki  S. 
Thorpe,  20(  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.Thorae@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  fot  additional  information  or 
copies  of  thb  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  tie  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328, 
(304) 480-€te53. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  To  Reissue  United 
States  Savings  Bonds' to  a  Personal 
Trust. 

OMB  Nuipber:  1535-0009. 

Form  Number:  PD  F  1851. 

Abstract:'The  information  is 
requested  t^  support  a  request  for 
reissue  of  savings  bonds  in  the  name  of 
the  trustee  pi  a  personal  trust  estate. 


Current  Actions:  None. 

Type  of  Review:  Extension.  . 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
55,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  13,750. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology^  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu'chase  of  services 
to  provide  information. 

Dated:  September  9,  2003. 
Vicki  S.  Thorpe, 

Manager,  Gmphics,  Prin ting  and  Records 
Branch. 

[FRDoc.  03-23393  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4B10-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Ciirrently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  by 
Survivors  for  Pajmient  of  Bond  or  Check 
Issued  Under  the  Armed  Forces  Leave 
Act  of  1946,  as  amended. 
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DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2003,  to  be  assured  of  consideration. 

ADDRESSEfi:  Direct  all  written  conunents 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersbvu-g, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersbiu^,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION:  Title: 
Application  by  Survivor  for  Payment  of 
Bond  or  Check  Issued  Under  the  Armed 
Forces  Leave  Act  of  1946,  as  Amended. 

OMB  Number:  1535-0104. 

Form  Number:  PD  F  2066. 

Abstract:  The  information  is 
requested  to  support  payment  of  bonds 
or  checks  issued  under  the  Armed 
Forces  Leave  Act  of  1946,  as  amended. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Request  for  Comments:  Conmients 
submitted  in  response  to  this  notice  will 
be  summarized  and/qr  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu'chase  of  services 
to  provide  information. 

Dated:  September  9,  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics.  Printing  and  Records 
Branch. 

[FR  Doc.  03-23394  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4«10~3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For 
Recognition  as  Natural  Guardian  of  a 
Minor  Not  Under  Legal  Guardianship 
and  for  Disposition  of  Minor's  Interest 
in  Registered  Seciuities. 
DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION:  Title: 
Application  for  Recognition  as  Natural 
Guardian  of  a  Minor  Not  Under  Legal 
Guardianship  and  for  Disposition  of 
Minor's  Interest  in  Registered  Securities. 

OMB  Number:  1535-0105. 

Form  Number:  PD  F  2481 . 

Abstract:  The  information  is  to 
support  disposition  of  registered 
secmities  belonging  to  a  minor. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  5. 

Request  for  Comments:  Comments . 
submitted  in  response  to  this  notice  will 
be  sununarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 


(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuxhase  of  services 
to  provide  information. 

Dated:  September  9,  2003. 

Vicki  S.  Thoipe, 

Manager.  Graphics.  Printing  and  Records 
Branch. 

(FR  Doc.  03-23395  Filed  9-12-03;  8:45  am] 

BILUNG  CODE  4810-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  ais  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  commedt  on  proposed 
and/or  contintiing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasvffy  is  soliciting  comments 
concerning  the  extension  of  information 
collections  imder  the  regulations  which 
were  issued  pursuant  to  the  Government 
Securities  Act. 

DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2003,  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:    - 

Requests  for  additional  information 
should  be  directed  to  Vicki  S.  Thorpe, 
Biueau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
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SUPPLEHENTARY  MFORMATION:  Title: 
Government  Securities  Act  Regulations. 

OMB  Number:  1535-0089. 

Abstract:  The  information  collections 
are  contained  within  the  regulations 
issued  pursuant  to  the  Government 
Securities  Act  (GSA),  as  amended  (15 
U.S.C.  780-5),  which  require 
government  securities  brokers  and 
dealers  to  make  and  keep  certain 
records  concerning  their  business 
activities  and  their  holdings  of 
securities,  to  submit  financial  reports, 
and  to  make  certain  disclosures  to 
investors.  The  regulations  also  require 
depository  institutions  to  keep  certain 
records  of  non-fiduciary  custodial 
holdings  of  government  seciuities.  The 
regulations  and  associated  collections 
are  fundamental  to  customer  protection 
and  dealer  financial  responsibility. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Government 
securities  brokers  and  dealers  and 
depository  institutions. 

Estimated  Number  of  Respondents: 
8,564. 

Estimated  Total  Annual  Burden 
Hours:  363,957. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(bj  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  September  9,  2003. 
Vidd  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

IFR  Doc.  03-23396  Filed  9-12-03;  8:45  am] 

MLLMG  COOC  4S1»-3>-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Noti  :e  and  request  for 
comments. 


SUMMARY:  Tl  e  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Feder4  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  $s  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A|).  Currently  the  Bureau  of 
the  Public  Dfebt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  me  Payments  by  banks  and 
other  financial  institutions  of  United 
States  Savinis  Bonds/Notes. 

DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2003,  to  be  apsiu-ed  of  consideration. 

ADDRESSES:  t)irect  all  written  comments 
to  Bureau  of  tthe  Public  Debt,  Vicki  S. 
Thorpe,  200  [Third  Street,  Parkersburg, 
WV  26106-:B328.  or 
Vicki.  Thorp9@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  tha  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  th^  Public  Debt,  200  Third 
Street,  Parketsburg,  WV  26106-1328, 
(304)  480-6353. 

SUPPLEMENTARY  INFORMATION:  Title: 
Payments  by  Banks  and  Other  Financial 
Institutions  ^i  United  States  Savings 
Bonds  and  l^otes  (Freedom  Sheires). 

OMB  Nun^er:  1535-0087. 

Abstract:  ( Qualified  financial 
institutions  i  ire  authorized  to  redeem 
eligible  savii  igs  bonds  and  notes,  and 
receive  setth  ment  through  the  Federal 
Reserve  che(  k  collection  system. 

Current  Actions:  None. 

Type  ofRi  view:  Extension. 

Affected  P  ublic:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
40,000. 

Estimated  Time  Per  Respondent:  4 
seconds. 

Estimated  Total  Annual  Burden 
Hours:  52,55J6. 

Request  fat  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarised  and/or  included  in  the 
request  for  dMB  approval.  All 
comments  wall  become  a  matter  of 
public  recorfl.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
.information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Dated:  September  9,  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  03-23397  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  481l>-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Regulations  Governing 
Book-Entry  Treasury  Bonds,  Notes  and 
Bills. 

DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2003,  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
VicJa.  Thorpe@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Biu^au  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 


Federal  Register / Vol.  68,  No.  178 /Monday,  September  15,  2003 /Notices 


54081 


SUPPLEMENTARY  INFORMATION:  Title: 
Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes  and  Bills. 

OMB  Number:  1535-0068. 

Abstract:  The  information  is 
requested  to  establish  an  investor's 
Treasury  account;  to  dispose  of 
securities  upon  the  owner's  request; 
and,  to  determine  entitlement  to 
securities. 

Current  Actions:  None. 

Type  of  Review:  Eirtension. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit,  and  state 
or  local  governments. 

Estimated  Number  of  Respondents: 
75,000. 


Estimated  Time  Per  Respondent:  7 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,775. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of   . 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  bvirden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Dated:  September  9,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  03-23398  Filed  9-12-03;  8:45  am] 
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TTiis  section  of  the  FEDERAL  REGISTER 
contains  edrtorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  IMotice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerwy  prepared  corrections  are 
issued  as  sigrted  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revjenue  Service 

26  CFR  Part  1 
[REG-1 06734^)0] 
RIN1545-AX^ 

Assumptlori  of  Partner  Liabilities 


Correction 


In  propose  id 
beginning 
Tuesday, 
following 


on 
Ju)  le 


rule  document  03-15282 
page  37434  in  the  issue  of 
24,  2003,  make  the 
cdrrections: 


§1.752-0    [Cforrected] 

1.  On  pagi  37440,  in  the  second 
column,  in  i  1.752-0,  in  the  first  line, 
"1.752-6"  s  lould  read,  "§  1.752-6". 


§1.752-7    [Corrected] 

2.  On  page  37442,  in  the  second 
column,  in  §  1.752-7(b)(9),  in  the  last 

line, 1.752-1"  should  read, 

"§§1.752-1". 

3.  On  page  37443,  in  the  third 
column,  in  §  1.752-7(e){2),  in  Example 
2,  in  the  14th  line  from  the  bottom, 
"sfrom"  should  read,  "from". 

4.  On  page  37446,  in  the  third 
colimm,  in  §  1.752-7(j)(2)(ii),  in  the  9th 
and  10th  lines,  "§  1.358-7,  1.752-7, 

§  1.704-l(b){2)(iv)(b)"  should  read. 
"§§  1.358-7,  1.752-7, 1.704- 
ia))(2)(iv)(&)". 

[FR  Doc.  C3-15282  Filed  9-12-03;  8:45  am] 
BILUNG  CODE  1S0S-01-O 
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Part  n 


Department  of  State 


22  CFR  Parts  96  and  98 
Hague  Convention  on  Intercountry 
Adoption;  Intercountry  Adoption  Act  of 
2000;  Accreditation  of  Agencies;  Approval 
of  Persons;  Preservation  of  Convention 
Records;  Proposed  Rules 
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DEPARTMENT  OF  STATE 

22  CFR  Part  96 
[Public  NoUce  4466] 
RIN  1400-AA-88 

Hague  Convention  on  Intercountry 
Adoption;  Intercountry  Adoption  Act  of 
2000;  Accreditation  of  Agencies; 
Approval  of  Persons;  Preservation  of 
Convention  Records 

AGENCY:  Department  of  State. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  State  (the 
Department)  is  proposing  regulations  to 
implement  the  1993  Hague  Convention 
on  Protection  of  Children  and  Co- 
operation in  Respect  of  Intercoimtry 
Adoption  (the  Convention)  and  the 
Intercountry  Adoption  Act  of  2000  (the 
lAA).  The  Convention  and  the  lAA 
require  that  adoption  service  providers 
be  accredited  or  approved  to  provide 
adoption  services  for  intercountry 
adoptions  involving  two  countries  party 
to  the  Convention.  These  proposed  rules 
establish  procedures  that  the 
Department  will  use  to  designate 
accrediting  entities  for  the  purpose  of 
evaluating  agencies  and  persons  and 
determining  if  they  may  be  granted 
accreditation  or  approval.  These 
proposed  rules  also  contain  procedures 
and  standards  to  accredit  agencies  and 
approve  persons  to  provide  adoption 
services  in  Convention  cases.  These 
rules  will  ensure  that,  when  the 
Convention  enters  into  force  for  the 
United  States,  there  will  be  accredited 
agencies  and  approved  persons  to 
provide  adoption  services  for 
Convention  adoptions. 
DATES:  Comments  must  reach  the 
Department  on  or  before  November  14, 
2003. 

ADDRESSES:  Commenters  may  send  hard 
copy  submissions  or  comments  in 
electronic  format.  Commenters  sending 
only  hard  copies  must  send  an  original 
and  two  copies  referencing  docket 
number  State/ AR-01/96  to:  U.S. 
Department  of  State.  CA/OCS/PRI, 
Adoption  Regulations  Docket  Room, 
SA-29,  2201  C  Street,  NW..  Washington, 
DC  20520.  Hard  copy  comments  may 
also  be  sent  by  overnight  courier 
services  to:  U.S.  Department  of  State, 
CA/OCS/PRI,  Adoption  Regulations 
Docket  Room,  2201  C  Street,  NW., 
Washington,  DC  20520.  Do  not 
personally  hand  deliver  comments  to 
the  Department  of  State. 

Comments  referencing  the  docket 
number  State/ AR-01/96  may  be 
submitted  electronically  to 
adoptionregs@state.gov.  Two  hard 


copies  of  the  comments  submitted 
electronically  must  be  mailed  under 
separate  covjer  as  well.  The  electronic 
comments  o  -  the  hard  copy  comments 
must  be  received  by  the  date  noted 
above  in  the?  date  section  of  this 
proposed  rule.  Comments  must  be  made 
in  the  text  of  the  message  or  submitted 
as  a  Word  file  avoiding  the  use  of  any 
form  of  encryption  or  use  of  special 
characters.  It  you  submit  comments  by 
hard  copy  rather  than  electronically, 
include  a  di^k  with  the  submission  if 
possible.  Hatd  copy  submissions 
without  an  accompanying  disk  file, 
however,  w^l  be  accepted. 
FOR  FURTHErt  INFORMATION  CONTACT: 
Edward  Bets  ncourt  or  Anna  Mary 
Cobum  at  2(  2-647-2826  or  Jessica 
Rosenbaum  it  202-312-9717.  Hearing- 
or  speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  ay  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  As  noted, 
comments  n  ay  be  submitted 
electronically  to: 
adoptionreg  Mstate.gov.  Public 
comments  aj  id  supporting  materials  are 
available  foi  viewing  at  the  Adoption 
Regulations  Docket  Room.  To  review 
docket  materials,  members  of  the  public 
must  make  i  n  appointment  by  calling 
Delilia  Gibson-Martin  at  202-647-2826. 
The  public  i  lay  copy  a  maximum  of  100 
pages  at  no  ( harge.  Additional  copies 
cost  $0.25  a  page. 

The  Depaj  tment  of  State  will  keep  the 
official  recofd  for  this  action  in  paper 
form.  Accon  lingly,  the  official 
administrati  i^e  file  is  the  paper  file 
maintained  at  the  Adoption  Regulations 
Docket  Rooiii,  United  States  Department 
of  State.  Tha  Department  of  State's 
responses  toj  public  comments,  whether 
the  commei^s  are  received  in  written  or 
electronic  fdrmat,  will  be  published  in 
the  Federal  Register,  and  no  immediate 
responses  w  ill  be  provided.  General 
information  about  intercoimtry 
adoptions  is  available  on  the 
Department  of  State's  Web  site  at 
http:/ /travel  state.gov/adopt.html  and 
the  Departn  ent  of  Homeland  Security 
Web  site  at  j  ittp://www.iinmigration.gov. 
Background  information  about  the 
developmen  t  of  these  regulations  is 


provided  at 


http://www.hagueregs.org. 
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S.  Treaty  Doc.  105-51  (1998);  1870 
U.N.T.S.  167  (Reg.  No.  31922  (1993)),  32 
I.L.M.  1134  (1993);  Intercountiy 
Adoption  Act  of  2000,  42  U.S.C.  14901- 
14954. 

n.  Introduction 

Regulations  to  implement  the  1993 
Hague  Convention  on  Protection  of 
Children  and  Co-operation  in  Respect  of 
Intercountry  Adoption  (the  Convention) 
and  the  recently  enacted  Intercountry 
Adoption  Act  of  2000  (the  lAA),  Public 
Law  106-279,  42  U.S.C.  14901-14954 
(herein  referred  to  as  the  lAA  or  Public 
Law  106-279),  are  being  proposed  for 
the  first  time.  These  regulations  will  be 
added  as  part  96  of  title  22  of  the  Code 
of  Federal  Regulations  (CFR).  The 
purpose  of  these  regulations  is  to  enable 
the  United  States  to  become  a  party  to 
the  Convention.  The  Convention 
governs  intercountry  adoptions  between 
countries  that  are  parties  to  the 
Convention  ("Convention  adoptions"). 
The  lAA  is  the  U.S.  implementing 
legislation  for  the  Convention.  Once  the 
Convention  enters  into  force  for  the 
United  States,  all  Convention  adoptions 
must  comply  with  the  Convention,  the 
L\A,  and  these  regulations. 

These  regulations  address  the 
accreditation  of  agencies  (non-profit 
adoption  service  providers)  and  the 
approval  of  persons  (for-profit  and 
individual  adoption  service  providers) 
to  provide  adoption  services  in 
Convention  cases.  The  regulations  also 
set  forth  the  process  for  designating  one 
or  more  accrediting  entities  to  perform 
the  accreditation  and  approval 
functions,  the  procedures  for  conferring 
and  renewing  accreditation  and 
approval,  the  procedures  for  monitoring 
compliance  with  accreditation  or 
approval  standards,  the  rules  for  taking 
adverse  action  against  accredited 
agencies  and  approved  persons,  and  the 
standards  for  accreditation  and 
approval.  The  regulations  also  address 
which  agencies  and  persons  are 
required  to  adhere  to  these  standards, 
and  what  adoption-related  activities  are 
exempted  from  the  accreditation  and 
approval  requirements.  Finally,  the 
regulations  set  forth  the  procedures  and 
requirements  for  temporary 
accreditation  under  section  203(c)  of  the 
L\A.  (Pub.  L.  106-279,  section  203(c)). 

These  regulations  do  not  address  how 
the  Department  and  the  Department  of 
Homeland  Security  (herein  referred  to 
as  DHS  until  the  Department  of 
Homeland  Security  identifies  which 
DHS  bxireau  will  assimie  the  functions 
delegated  to  the  Immigration  and 
Naturalization  Service  (INS)  under  the 
lAA  will  implement  the  provisions  of 
the  Convention  and  the  LAA  that  govern 


procedures  for  completing  and 
recognizing  Convention  adoptions.  The 
regulations  on  intercountry  adoption 
procediu^s  for  Convention  adoptions 
will  become  part  97  of  title  22  of  the 
CFR  and  will  be  published  at  a  later 
date.  Also  published  in  today's  Federal 
Register  is  the  proposed  rule  for  part  98 
of  title  22  of  the  CFR.  Part  97  is 
reserved,  and  part  98  provides  the 
proposed  rule  on  the  Department  and 
DHS's  retention  of  Convention  records. 

The  lAA  designates  the  U.S. 
Department  of  State  as  the  Central 
Authority  for  the  United  States.  The 
Secretary  of  State  is  designated  as  the 
head  of  the  Central  Authority.  For 
purposes  of  this  Preamble,  the 
shorthand  term  "the  Department"  is 
generally  used  rather  than  the  Secretary 
of  State  or  the  Department  of  State. 
Certain  Central  Authority  functions  are 
delegable  outside  of  the  Department  and 
the  Federal  government  and  will 
effectively  be  delegated  either  to  the 
accrediting  entities  or  to  the  accredited 
agencies,  temporarily  accredited 
agencies,  cwr  approved  persons,  as 
appropriate,  piursuant  to  these 
regulations.  The  lAA  specifically 
provides  that  the  Department  may 
"authorize  public  or  private  ei  titles  to 
perform  appropriate  central  authority 
functions  for  which  the  [Department]  is 
responsible,  pursuant  to  regulations  or 
under  agreements  published  in  the 
Federal  Register."  (Pub.  L.  106-279, 
section  102(f)(1)). 

As  Central  Authority,  the  Department 
will  be  responsible  for:  Acting  as  liaison 
with  other  Central  Authorities;  assisting 
U.S.  citizens  seeking  to  adopt  children 
fyom  abroad  and  to  residents  of  other 
Convention  coimtries  seeking  to  adopt 
children  from  the  United  States; 
exchanging  information;  overseeing  the 
accreditation  and  approval  of  adoption 
service  providers;  monitoring  and 
facilitating  individual  cases  involving 
U.S.  citizens;  and,  jointly  with  the 
Attorney  General  (presumably  now  the 
Secretary  of  Homeland  Security), 
establishing  a  Case  Registry  with 
information  on  intercountry  adoptions 
with  Convention  and  non-Convention 
coimtries. 

This  Preamble  is  intended  to  'acilitate 
understanding  of  the  background  and 
purpose  imderlying  the  regulations.  The 
Preamble  should  not  be  considered  a 
substitute  for  the  text  of  the  regulations 
themselves.  The  Preamble  is  designed  to 
provide  an  overview  of  the  proposed 
regulations;  however,  it  will  not  become 
part  of  the  final  regulations  when  they 
are  published  in  the  CFR.  Accrediting 
entities,  as  well  as  accredited  agencies 
and  approved  persons,  and  those 
working  under  the  supervision  and 


responsibility  of  accredited  agencies 
and  approved  persons,  will  be  held 
responsible  for  compliance  with  the 
regulations  that  apply  to  them. 

m.  The  1993  Hague  Convention  on 
Protection  of  Children  and  Cooperation 
in  Respect  of  Intercountry  Adoption 

A.  Develo.  anient  of  the  Hague 
Convention  on  Intercountry  Adoption 

A  copy  of  the  Convention  is  available 
on  the  Hague  Conference  Web  site  at 
http://www.hcch.net.  The  Convention  is 
a  multilateral  treaty  developed  under 
the  auspices  of  the  intergovernmental 
organization  known  as  the  Hague 
Conference  on  Private  International  Law 
(Hague  Conference).  The  Convention 
provides  a  framework  of  safeguards  for 
protecting  children  and  families 
involved  in  intercountry  adoption, 
while  still  being  acceptable  to,  and 
capable  of  being  implemented  by, 
diverse  sending  and  receiving  countries. 
This  Convention  is  one  of  the  most 
widely  embraced  and  broadly  accepted 
conventions  developed  by  the  Hague 
Conference. 

The  Convention  is  the  first 
international  instrument  to  recognize 
that  intercountry  adoption  could  "offer 
the  advantage  of  a  permanent  home  to 
a  child  for  whom  a  suitable  family  . 
cannot  be  found  in  his  or  her  state  of 
origin."  (S.  Treaty  Doc.  105-51,  at  1). 
Some  coimtries  involved  in  the 
multilateral  negotiations  on  the 
Convention  sought  to  prohibit 
intercountry  adoptions  even  for  those 
children  eligible  for  adoption  for  whom 
a  permanent  family  placement  in  the 
child's  country  of  origin  could  not  be 
arranged.  On  the  other  hand, 
proponents  of  intercountry  adoption  at 
the  Hague  Conference  believed  that  the 
best  interests  of  a  child  would  not  be 
served  by  arbitrarily  prohibiting  a  child 
in  need  of  a  permanent  family 
placement  from  being  matched  with  an 
adoptive  family  simply  because  the 
family  resided  in  another  country.  The 
Convention  reflects  a  consensus  that  an 
intercoimtry  adoption  may  well  be  in  an 
individual  child's  best  interests. 

If  a  country  becomes  a  party  to  the 
Convention,  intercountry  adoptions — 
incoming  and  outgoing — with  othef 
party  countries  must  comply  with  the 
requirements  of  the  Convention.  The 
objectives  of  the  Convention  are:  First, 
to  establish  safeguards  to  ensure  that 
intercountry  adoptions  take  place  in  the 
best  interests  of  the  child  and  with 
respect  for  the  child's  fundamental 
rights  as  recognized  in  international 
law;  second,  to  establish  a  system  of 
cooperation  among  contracting  states  to 
ensure  that  those  saf^uards  are 
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respected  and  thereby  prevent  the 
abduction,  sale  of.  or  traffic  in  children; 
and  third,  to  secure  the  recognition  in 
contracting  states  of  adoptions  made  in 
accordance  with  the  Convention.  The 
Convention  also  requires  all  parties  to 
act  expeditiously  in  the  process  of 
adoption.  The  Convention's  norms  and 
principles  apply  whether  the  party 
country  is  acting  as  a  sending  coimtry 
or  as  a  receiving  country. 

To  accomplish  its  goals,  the 
Convention  makes  a  number  of 
significant  modifications  to  ciurent 
intercountry  adoption  practice, 
including  three  particularly  important 
changes.  First,  the  Convention  mandates 
close  coordination  between  the 
governments  of  contracting  coimtries 
through  a  Central  Authority  in  each 
Conventionxountry.  In  its  role  as  a 
coordinating  body,  the  Central 
Authority  is  responsible  for  sharing 
information  about  the  laws  of  its  own 
and  other  Convention  countries  and 
monitoring  individual  cases.  Second, 
the  Convention  requires  that  each 
coimtry  involved  make  certain 
determinations  before  an  adoption  may 
proceed.  The  sending  coimtry  must 
determine  in  advance  that  the  child  is 
.  eligible  to  be  adopted,  that  it  is  in  the 
child's  best  interests  to  be  adopted 
internationally,  that  the  consent  of  birth 
parents,  institutions,  or  authorities  that 
are  necessary  under  the  law  of  the 
country  of  origin  have  been  obtained 
freely  and  in  writing,  and  that  the 
consent  of  the  child,  if  required,  has 
been  obtained.  The  sending  country 
must  also  prepare  a  child  background 
study  that  includes  the  medical  history 
of  the  child  as  well  as  other  background 
information. 

Concurrently,  the  receiving  country 
must  determine  in  advance  th^t  the 
prospective  adoptive  parent(s)  are 
eligible  and  suited  to  adopt,  that  they 
have  received  counseling,  and  that  the 
child  will  be  eligible  to  enter  and  reside 
permanently  in  the  receiving  country. 
The  receiving  country  must  also  prepare 
a  home  study  on  the  prospective 
adoptive  parent(s).  These  advance 
determinations  and  studies  are  designed 
to  ensure  that  the  child  is  protected  and 
that  there  are  no  obstacles  to  completing 
the  adoption. 

B.  U.S.  Ratification  of  the  Convention 

The  United  States  signed  the 
Convention  on  March  31, 1994,  with  the 
intent  to  ratify  it  in  due  course.  On 
September  20,  2000,  the  Senate  gave  its 
advice  and  consent  to  ratification.  The 
Senate's  advice  and  consent  to  the 
Convention  were  subject  to  the 
following  declaration:  "The  President 
.  shall  not  deposit  the  instrument  of 


ratification  f(  ir  the  Convention  until 
such  time  as  the  Federal  law 
implementii^  the  Convention  is  enacted 
and  the  Unit  sd  States  is  able  to  carry  out 
all  the  obliga  tions  of  the  Convention,  as 
required  by  i  :s  implementing 
legislation."   146  Cong.  Rec.  S8866 
{daily  ed.  Se  it.  20,  2000)).  Thus,  the 
Convention  i  dll  not  actually  come  into 
force  and  goi  em  intercountry  adoptions 
between  the  Jnited  States  and  other 
party  countri  es  until  the  United  States 
is  able  to  car  y  out  its  obligations.  These 
regulations  a  re  essential  in  enabling  the 
United  Statei  to  meet  its  Convention 
obligations. 

The  Unite<  States  strongly  supports 
the  Convent!  jn's  purposes  and 
principles  ah  d  believes  that  U.S. 
ratification  v  ill  further  the  critical  goal 
of  protecting  children  and  families 
involved  in  i  itercountry  adoptions.  The 
United  Statei  is  a  major  participant  in 
intercountry  adoption,  primarily  as  a 
receiving  coi  ntry  but  also  as  a  sending 
country.  Mai  y  U.S.  citizens  adopt 
children  elig  ble  for  adoption  from 
another  coue  try,  and  in  those  cases  the 
United  Statei  is  acting  as  a  receiving 
country.  Froi  a  October  1999  to 
September  2i  102.  a  total  of  59,079 
children  wer  3  issued  orphan  visas  to 
iminigrate  to  the  United  States  in 
connection  v  ith  their  adoption.  As  a 
sending  coui  try,  the  United  States  also 
places  childi  3n  abroad  for  adoption. 
There  are  no  reliable  statistics  at  the 
Federal  level  on  the  number  of  U.S. 
children  adopted  annually  by  persons 
resident  in  a  "oreign  country. 

Advocates  for  ratification  of  the 
Convention  s  rgued  that  many 
Convention  «  ountries  would  eventually 
refuse  to  pen  nit  intercountry  adoptions 
by  U.S.  citiz*  ns  unless  the  United  States 
ratified  the  C  onvention  (Hearing  on  the 
Convention  j  nd  lAA  Before  the  Senate 
Comm.  on  F<  reign  Relations.  106th 
Cong.  (Octob  sr  5.  1999)).  The 
Department ;  n  fact  has  seen  such 
developmeni  s.  The  Department  wishes 
to  complete  preparations  for 
implementadon  as  rapidly  as  possible  to 
ensure  that  U.S.  families  and  die 
children  the?  adopt  have  the  advantage 
of  the  Convention's  protections  and  that 
U.S.  prospective  adoptive  parent(s)  will 
be  able  to  adopt  children  from 
Convention  countries,  particularly  if 
those  countries  prohibit  adoptions  vis-a- 
vis counaieathat  are  not  party  to  the 
Convention.  The  Department  also  wants 
to  ensure  tha(t  U.S.  children  who  are 
adopted  by  darents  from  other  countries 
are  protectee  under  the  Convention  and 
the  lAA  as  vi  ell. 


C.  Use  of  Private.  Accredited  Adoption 
Service  Providers 

One  particularly  controversial  issue 
that  arose.during  Convention 
negotiations  was  whether  private 
adoption  service  providers  would  be 
permitted  to  perform  Central  Authority 
functions.  Some  countries  wanted  all 
parties  to  rely  exclusively  on  public  or 
govemmentsd  authorities  to  perform 
Central  Authority  functions.  Other 
countries,  including  the  United  States, 
advocated  for  parties  to  have  the  option 
of  using  private  adoption  service 
providers  to  complete  Convention  tasks. 
In  the  United  States,  private,  non-profit 
adoption  service  providers  currently 
handle  the  majority  of  U.S.  intercountry 
adoption  cases.  In  its  final  form,  the 
Convention  permits  party  countries  to 
choose  to  use  private.  Convention- 
accredited  adoption  service  providers  to 
perform  Central  Authority  tasks. 
Specifically,  Article  22  permits  private, 
non-profit  adoption  service  providers 
instead  of  Central  Authorities  to 
complete  certain  Central  Authority 
functions  required  by  the  Convention. 
As  discussed  below,  however,  private, 
for-profit  providers  may  perform  such 
functions  only  as  authorized  under 
Article  22(2).  which  imposes  limitations 
that  do  not  apply  to  private,  non-profit 
providers. 

By  including  a  provision  allowing 
non-governmental  bodies  to  provide 
adoption  services,  the  Convention 
recognized  the  critical  role  private 
bodies  play — and  historically  have 
played — in  the  intercountry  adoption 
process.  In  the  United  States,  for 
example,  the  number  of  intercountry 
adoptions  from  1989  to  2001  totaled 
147,021,  and  private,  non-profit 
adoption  service  providers  handled 
most  of  those  adoptions.  Recognizing, 
also,  the  role  of  private,  for-profit 
adoption  service  providers  in  the  United 
States,  the  Senate  gave  its  advice  and 
consent  to  the  ratification  of  the 
Convention  subject  to  a  declaration, 
pursuant  to  Article  22(2)  of  the 
Convention,  that  U.S.  Central  Authority 
functions  under  Articles  15  to  21  of  the 
Convention  may  be  performed  by 
approved  private,  for-profit  adoption 
service  providers.  (146  Cong.  Rec.  S8866 
(daily  ed.  Sept.  20,  2000)). 

Consistent  with  Article  22  of  the 
Convention  and  the  declaration  just 
discussed,  the  lAA  establishes  a  system 
to  accredit  private  non-profit,  and  to 
approve  for-profit,  adoption  service 
providers  and  outlines  specific 
standards  the  private  providers  must 
meet  in  order  to  become  accredited 
agencies  (in  the  case  of  non-profits)  oir 
approved  persons  (in  the  case  of  for- 
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profits  and  private  individuals).  The 
proposed  regulations  focus  exclusively 
on  this  essential  process  of  accrediting 
agencies  and  approving  persons  that 
wish  to  offer  or  provide  adoption 
services  in  Convention  cases. ^  These 
regulations  contain  detailed  and 
comprehensive  standards  intended  to 
ensure  that  the  United  States  complies 
with  the  Convention,  which  requires 
that  accredited  agencies  and  approved 
persons  be  directed  and  staffed  by 
persons  qualified  by  their  ethical 
standards  and  by  training  or  experience 
to  work  in  the  field  of  intercountry 
adoption,  and  be  subject  to  supervision 
by  competent  authorities  of  the 
Convention  country  as  to  their 
composition,  operation,  and  financial 
situation.  Accredited  agencies  and 
^proved  persons  must  also  comply 
with  the  requirements  of  Article  32  of 
the  Convention,  which  provides  that  no 
one  shall  derive  improper  financial  or 
other  gain  from  activity  related  to  an 
intercoimtry  adoption;  only  costs  and 
expenses,  including  reasonable 
professional  fees  of  persons  involved  in 
the  adoption,  may  be  charged  or  paid; 
and  the  key  personnel  of  the  agencies 
and  persons  involved  in  an  adoption 
shall  not  receive  remuneration  which  is 
unreasonably  high  in  relation  to  services 
rendered.  These  proposed  regulations 
reflect  those  Convention  requirements. 

D.  Ability  of  U.S.  Accredited  Agencies 
and  Approved  Persons  To  Operate  in 
Other  Convention  Countries 

Once  accredited  or  approved,  an 
agency  or  person  may  offer  or  provide 
adoption  services  in  the  United  States  in 
Convention  cases.  However,  under 
Article  12  of  the  Convention,  a  private 
body  accredited  in  one  Convention 
country  niay  act  in  another  Convention 
country  only  if  the  competent 
authorities  of  both  coimtries  have 
authorized  it  to  do  so.  Thus,  U.S. 
accredited  agencies  and  approved 
persons  are  not  automatically  entitled  to 
operate  in  other  Convention  coimtries. 
In  practice,  this  means  that  even  if  a 
U.S.  agency  or  person  is  accredited  or 
approved  in  the  United  States,  another 
Convention  coimtry  may  choose  to  work 
with  only  certain  U.S.  accredited 
agencies  or  approved  persons. 

Currently  some  Convention  (and  non- 
Convention)  countries  require  U.S.  - 


>  The  Convention  uses  the  terms  private 
accredited  bodies  and  bodies  or  persons  to  refer  to 
adoption  service  providers.  The  lAA  uses  the  tenns 
agency  and  person  and  accredited  agency  and 
approved  person  to  encompass  such  providers.  The 
lAA  terms — agency  or  person  and  accredited  agency 
or  approved  person — will  be  used  from  this  point 
forward  in  the  Preamble  and  are  defined  in  subpart 
A  of  part  96. 


agencies  and  persons  to  be  accredited 
under  the  laws  and  standards  of  that 
Convention  coimtry.  This  practice  may 
well  continue.  The  Department  is 
hopeful  that,  to  avoid  duplicative 
accreditation  processes,  and  as 
permitted  by  Article  12  of  the 
Convention,  other  Convention  countries 
will  recognize  the  accreditation  or 
approval  granted  by  the  United  States 
and  permit  U.S.  accredited  agencies  and 
approved  persons  to  act  inside  the  other 
Convention  country  without  requiring 
any  further  accreditation.  The 
Department  is  mindful,  however,  that 
some  U.S.  agencies  or  persons, 
especially  those  that  work  in  more  than 
one  Convention  country,  may  well  have 
to  go  through  several  costly 
accreditation  processes.  One  of  the 
rationales  for  drafting  comprehensive, 
stringent  standards  for  U.S. 
accreditation  and  approval  is  to 
encourage  other  Convention  countries  to 
accept  U.  S.  accreditation  or  approval 
and  not  require  further  accreditation  or 
approval. 

E.  Timing  of  Implementation 

In  accordance  with  the  U.S.  Senate's 
conditions  for  ratification,  the 
Convention  will  not  actually  come  into 
force  for  the  United  States  until  the 
United  States  is  able  to  meet  its 
obligations  under  the  Convention  and 
the  U.S.  instrument  of  ratification  is 
deposited.  Once  the  instrument  of 
ratification  is  deposited,  the  Convention 
will  come  into  force  for  the  United 
States  on  the  first  day  of  the  month 
following  the  expiration  of  three  months 
after  the  deposit  {thus,  after  a  period  of 
not  less  than  three  months  aid  not  more 
than  four  months). 

Practically  speaking,  the  United  States 
must  have  accredited  bodies  ready  to 
provide  adoption  services  before  the 
Convention  enters  into  force  for  the 
United  States.  Thus,  the  regulations 
contemplate  that  the  accrediting  entities 
will  be  able  to  use  the  standards  in 
subpart  F  of  the  regulations  to  begin 
accrediting  agencies  and  approving 
persons  before  the  Convention  enters 
into  force  for  the  United  States.  This 
process  of  accrediting  agencies  or 
approving  persons  prior  to  the  actual 
entry  into  force  of  the  Convention  is 
necessary  so  that  there  are  agencies  and 
persons  legally  permitted  to  provide 
adoption  services  as  of  the  date  the 
Convention  first  enters  into  force  for  the 
United  States. 

These  regulations,  therefore,  will  be 
effective  prior  to  the  date  the 
Convention  comes  into  force  for  the 
United  States  to  enable  the  Department 
and  its  designated  accrediting  entities  to 
perform  the  time-consuming  task  of 


accrediting  and  approving  private 
bodies.  Certain  sections  of  these 
proposed  regulations  will  not  be 
operative,  however,  until  the 
Convention  enters  into  force  for  the 
United  States.  The  proposed  regulation 
by  its  own  terms  makes  these  sections 
effective  only  after  entry  into  force  of 
the  Convention.  For  example,  the 
provision  that  requires  all  agencies  and 
persons  to  be  accredited  or  approved 
will  become  effective  on  the  date  that 
the  Convention  enters  into  force.  This 
approach  is  consistent  with  section 
505(a)(2)  of  the  LAA,  which  provides 
that  the  LAA  mandatory  accreditation 
and  approval  requirement  take  effect 
upon  the  entry  into  force  of  the 
Convention  for  the  United  States.  The 
Department  will  announce  the  entry 
into  force  date  for  the  Convention  in  the 
Federal  Register.  Until  the  Convention 
enters  into  force  for  the  United  States, 
agencies  and  persons  may  continue  to 
provide  adoption  services  without 
accreditation  or  approval,  even  for 
adoptions  involving  other  countries  that 
are  parties  to  the  Convention,  if 
permitted  by  such  Convention 
countries. 

In  summary,  the  steps  taken  prior  to 
ratification  of  the  Convention  are:  (1) 
The  Department,  after  publication  of 
these  proposed  regulations  open  to 
notice  and  comment,  publishes  the  final 
regulations;  (2)  The  Depeirtment 
identifies  and  retains  accrediting 
entities;  (3)  The  designated  accrediting 
entities  begin  the  process  of  evaluating 
those  agencies  and  persons  that  applied 
by  the  "transitional  application  date" 
(see  Section  C,  Subpart  I> — Application 
Procedures  for  Accreditation  and 
Approval  in  this  Preamble);  (4)  The 
Department  will  set  and  announce  a 
"deadline  for  initial  accreditation  and 
approval"  depending  upon  a  number  of 
factors,  including  the  number  of 
agencies  and  persons  that  apply  by  the 
transitional  application  date  and  the 
time  the  accrediting  entities  require  to 
evaluate  these  first  applicants  for 
accreditation  and  approval;  (5)  The 
accrediting  entities  will  send  to  the 
Department  a  list  of  agencies  and 
persons  that  have  been  accredited  or 
approved  by  the  deadline  for  initial 
accreditation  and  approval;  (6)  The 
Department  will  deposit  the  instrument 
of  ratification  and  identify  those 
agencies  and  persons  that  are  accredited 
or  approved  to  provide  adoption 
services  for  Convention  adoptions.  The 
Convention  does  not  come  Into  force  for 
the  United  States  until  three  to  four 
months  after  the  instrument  of 
ratification  is  deposited. 

In  addition,  section  505(b)(1)  and  (2) 
of  the  LAA  provides  special  transition 
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rules  for  adoption  cases  that  are  pending 
when  the  Convention  enters  into  force 
for  the  United  States.  For  inunigrating 
children,  the  Convention  and  the  lAA 
will  not  apply  where  a  petition 
regarding  adoption  was  filed  with  DHS 
before  the  Convention  entered  into  force 
for  the  United  States.  For  emigrating 
children,  the  Convention  and  the  lAA 
do  not  apply  if  the  prospective  adoptive 
parent(s)  have  filed  the  appropriate 
application  to  initiate  the  adoption 
process  in  their  country  of  residence 
before  the  Convention  entered  into  force 
for  the  United  States.  The  regulations 
elaborating  on  these  lAA  transition  rules 
for  Convention  cases  are  not  covered  in 
this  set  of  proposed  regulations  on 
Accreditation  and  approval.  Rather,  the 
regulations  for  section  505(b)(1)  and  (2) 
of  the  lAA  will  be  in  part  97,  which  will 
cover  intercountry  adoption  procediu^s 
and  will  be  proposed  in  a  future 
rulemaking. 

IV.  The  Intercountry  Adoption  Act  of 
2000  (lAA) 

A.  Passage  of  the  lAA 

The  lAA  implements  the  Convention 
in  the  United  States.  In  2000,  Congress 
considered  and  passed  the  lAA  during 
approximately  the  same  time  period  that 
the  Senate  was  considering  the 
Convention.  The  President  transmitted 
the  Convention  to  the  Senate  for  its 
advice  and  consent  on  June  11, 1998.  (S. 
Treaty  Doc.  105-51  at  m  (1998)).  The 
treaty  was  read  for  the  first  time  and 
then  transferred  to  the  Senate 
Committee  on  Foreign  Relations.  To 
accompany  the  Convention,  the 
Department,  with  the  involvement  of 
the  ENS  (now  part  of  DHS)  and  the 
Department  of  Health  and  Himian 
Services  (HHS),  had  drafted  and 
transmitted  to  both  houses  of  Congress 
proposed  implementing  legislation — 
entitled  the  Intercountry  Adoption  Act. 
That  legislative  proposal  was  not 
introduced  in  Congress  but  influenced 
the  implementing  legislation  that  was 
eventually  introduced.  On  March  23, 
1999,  Senators  Helms  and  Landrieu  and 
other  co-sponsors  introduced  the 
Intercountry  Adoption  Convention 
Implementation  Act  of  1999.  (S.  682, 
106th  Cong.  1st  Sess.  (1999)).  (A  ' 
companion  bill,  identical  to  S.  682,  was 
introduced  in' the  House  by 
Congressman  Burr  (H.R.  2342, 106th 
Cong.  1st  Sess.  (1999)).  On  September 
22, 1999,  Congressman  Oilman,  along 
with  36  co-sponsors,  introduced  the    ~ 
Intercountry  Adoption  Act  of  1999. 
(H.R.  2909, 106th  Cong.  1st  Sess. 
(1999)).  The  Senate  Foreign  Relations 
Committee  held  hearings  on  October  5, 
1999,  and  also  issued  a  committee 


report  on  S.  682  (Report  of  the  Senate 
Committee  i  )n  Foreign  Relations  on  the 
Intercountr  Adoption  Act  of  2000, 
106th  Cong.  2nd  Sess.,  S.  Rep.  No.106- 
276  (2000)).  The  House  International 
Relations  Q  immittee  held  hearings  on 
H.R.  2909  o  1  October  29,  1999,  and  also 
issued  a  cor  miittee  report.  (Report  of 
the  House  C  ommittee  on  International 
Relations  oi  the  Intercountry  Adoption 
Act,  106th  CJong.  2nd  Sess.,  H.R.  Rep. 
No.106-691  (2000)). 

S.  682/H.|(.  2342  and  H.R.  2909 
differed  in  s  ame  major  provisions.  In 
particular,  S .  682  provided  for  the 
Department  jto  have  responsibility  for 
oversight  of  the  accreditation  and 
approval  pn  »cess.  In  contrast,  H.R.  2909 
designated  I WS  as  the  Federal  oversight 
agency,  as  p  roposed  by  the 
Administrat  on.  Ultimately,  the 
Department  was  given  the  responsibility 
for  establish  ing  and  overseeing  the 
accreditatioi  i  and  approval  process.  A 
consensus  v  as  reached  on  other 
controversia  I  issues  and  H.R.  2909,  as 
amended,  was  passed  by  both  the  House 
and  the  Senf  te.  It  was  signed  by  the 


President  or 
became  Pub 


October  6,  2000,  and 
ic  Law  No.  10&-279. 


B.  Overview  of  Substantive  Provisions 

The  LAA's  purposes  reflect  and 
complement  those  of  the  Convention. 
They  are:  Tc  protect  the  rights  of,  and 
prevent  abui  es  against,  children,  birth 
families,  an<  adoptive  parents  involved 
in  adoptions  (or  prospective  adoptions) 
subject  to  th  j  Convention,  and  to  ensure 
that  such  an  adoption  is  in  a  child's  best 
interests;  ana  to  improve  the  ability  of 
the  Federal  iovernment  to  assist  U.S. 
citizens  seerang  to  adopt  children  from 
abroad  and  aesidents  of  other  coimtries 
party  to  the  Convention  seeking  to  adopt 
children  froii  the  United  States.  To 
accomplish  these  goals,  the  lAA 
provisions:  fll)  Set  forth  minimum 
standards  and  requirements  for 
accreditation  and  approval;  (2)  make 
substantive  changes  to  the  Immigration 
and  Nationality  Act  (INA)  with  respect 
adoptions;  (3)  set 
for  completing  individual 
d  (4)  confer  specific 
es  on  the  Department  and 
ent  entities  for  carrying 
ates  of  the  Convention  and 
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adoptions; 

responsibili 

other  gove: 

out  the  man 

thelAA. 

ThelAA 
the  Central 


signates  the  Department  as 
uthority  for  the  United 
States.  As  Central  Authority,  the 
Department  has  a  number  of  important 
programmatic  responsibilities, 
including:  Acting  as  liaison  with  other 
Central  Autl  orities;  coordinating 
activities  un  ler  the  Convention; 
monitoring  i  nd  facilitating  individual 
cases  involv  ng  U".S.  citizens,  where 


necessary;  and  establishing  and 
managing  a  Case  Registry  of 
intercountry  adoptions.  Some  important 
functions  related  to  the  Convention  are 
also  vested  in  the  Department  of  Justice, 
DHS,  and  State  courts.  The  Secretary  of 
Homeland  Security  will  assume  certain 
functions  vested  in  the  Attorney  General 
and  the  INS  by  the  lAA  relating  to  the 
Immigration  and  Naturalization 
Service's  responsibilities,  pursuant  to 
the  Homeland  Security  Act  of  2002, 
Public  Law  107-296  (Nov.  25,  2002),  as 
amended  by  section  105  of  the 
Homeland  Secxmty  Act  Amendments  of 
2003.  (See  Consolidated  Appropriations 
Resolution,  Public  Law  108-7,  Feb.  20, 
2003).  The  Department  expects  that  the 
Attorney  General  will  retain 
responsibility  for  enforcement  of  the 
criminal  and  civil  penalties  imposed  by 
section  404  of  the  lAA.  Once  DHS  has 
identified  the  specific  bureau  that  will 
assume  the  functions  delegated  to  the 
Attorney  General  or  the  INS  imder  the 
LAA,  the  Department  will  provide  that 
information. 

Most  relevant  to  these  regulations,  the 
LAA  confers  on  the  Department  the 
authority  and  responsibility  for 
establishing  and  overseeing  a  system  for 
accrediting  agencies  and  approving 
persons  that  wish  to  provide  adoption 
services  in  Convention  cases.  Consistent 
with  the  Convention's  acceptance  of  the 
use  of  private  bodies,  the  lAA 
authorizes  the  use  of  accredited 
agencies  and  approved  persons  to 
complete  certain  case-specific  Central 
Authority  functions,  rather  than  relying 
exclusively  on  Federal  or  State  entities. 
The  lAA  provides  detailed  requirements 
for  accreditation  and  approval.  Rather 
than  mandating  direct  Federal 
accreditation  of  agencies  and  persons, 
the  LAA  authorizes  the  Department  to 
designate  one  or  more  accrediting 
entities  to  accredit  agencies  and  to 
approve  persons  that  meet  the 
requirements  for  such  entities  set  forth 
in  these  regulations. 

The  Convention  and  the  lAA 
dramatically  change  the  use  of 
accreditation  in  the  adoption  field. 
Traditionally,  accreditation  has  been  a 
voluntary  credentialing  process  used  to 
encourage  sound  and  ethical  practices. 
Under  the  LAA,  accreditation  or 
approval  pursuant  to  these  regulations 
is  now  mandatory  for  agencies  and 
persons  that  provide  certain  adoption 
services  in  Convention  cases. 

To  enforce  this  mandatory 
accreditation  and  approval  requirement, 
the  LAA  establishes  civil  and  criminal 
penalties.  (Pub.  L.  106-279,  section 
404).  With  limited  exceptions  set  forth 
in  section  201(b)  of  the  LAA  and  in 
subpart  C  of  these  regulations. 
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individuals  or  agencies  that  offer  or 
provide  adoption  services  in  connection 
with  a  Convention  adoption  without 
either  (a)  becoming  accredited  or 
approved  in  accordance  with  these 
regulations,  or  (b)  acting  under  the 
supervision  and  responsibility  of  an 
accredited  agency  or  approved  person 
are  subject  to  civil  money  penalties  of 
$50,000  for  the  first  violation  and 
$100,000  for  succeeding  violations 
under  section  404(a)  of  the  lAA.  Under 
section  404(c),  the  knowing  or  willful 
failure  to  become  accredited  or 
approved  or  to  act  under  supervision 
and  responsibility,  as  required,  carries  a 
penalty  of  imprisonment  for  not  more 
than  five  years  or  fines  of  up  to 
$250,000,  or  both.  In  promulgating  these 
regulations,  the  Department  believes 
that  it  is  critical  to  alert  all  agencies  and 
persons  that  the  failure  to  obtain 
accreditation  or  approval  or  to  act  imder 
the  supervision  and  responsibility  of  an 
accredited  agency  or  approved  person 
could  cause  the  imposition  of  the  lAA's 
severe  civil  or  criminal  penalties. 
Subpart  C  of  the  regulations,  which 
contains  the  rules  on  who  must  meet  the 
accreditation  and  approval  requirements 
and  incorporates  the  narrow  statutory 
exemptions  from  accreditation  or 
approval,  should  be  consulted  and 
carefully  studied  for  guidance. 

C.  Distinction  Between  "Agency"  and 
"Person" 

The  Convention  effectively 
differentiates  between  non-profit  bodies 
and  for-profit  entities  and  individuals. 
The  Convention  favors  the  use  of  non- 
profit bodies,  and  Article  11  of  the 
Convention  requires  that  "accredited" 
bodies  "pursue  only  non-profit 
objectives" — a  requirement  incorporated 
into  these  regulations  by  reference  to 
non-profit  tax  treatment  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
or  relevant  State  law.  Notwithstanding 
this  preference,  the  Convention  in 
Article  22  also  permits  other  bodies  and 
persons — herein  referred  to  as  "for- 
profits" — to  provide  Convention 
adoption  services.  Persons  (for-profit 
entities  and  individuals)  must,  however, 
meet  the  requirements  of  Article  22(2)  of 
the  Convention,  which  are  not 
applicable  to  non-profit  agencies. 
Article  22(2)  requires  persons  to  have 
the  integrity,  professional  competence, 
experience,  accountability,  ethical 
standards,  and  training  or  experience  to 
work  in  the  field  of  intercountry 
adoption.  Moreover,  Article  22(4)  of  the 
Convention  explicitly  allows  party 
states  to  declare  that  the  adoption  of 
their  children  may  take  place  only  if  the 
functions  of  Central  Authorities  are 
performed  by  public  authorities  or 


accredited  agencies  (effectively,  for  U.S. 
purposes,  private  non-profits)  and  not 
by  approved  persons  (effectively,  for 
U.S.  piuposes,  "for-profits"). 

These  regulations  reflect  the  " 
Convention  distinction  by  utilizing 
different  terms  to  describe  non-profit 
agencies  versus  for-profit  entities  and 
individuals.  Under  these  regulations, 
agency  means  a  private,  non-profit 
organization  licensed  to  provide 
adoption  services  in  at  least  one  State. 
It  does  not  include  individuals  or  for- 
profit  entities.  Person  means  an 
individual  or  for-profit  entity  (including 
a  corporation,  company,  association, 
firm,  partnership,  society,  or  joint  stock 
company)  providing  adoption  services — 
consistent  with  the  definition  in  section 
3(14)  of  the  lAA.  To  be  consistent  with 
the  Convention's  requirement  that  only 
non-profit  agencies  be  accredited,  the 
LAA  provides  for  the  accreditation 
solely  of  agencies  and  uses  a  different 
term — approval — to  describe  the  status 
of  individuals  and  for-profit  entities. 
[See  Pub.  L.  106-279,  section  203). 
Therefore,  under  the  LAA's  rubric, 
agencies  are  eligible  to  seek 
accreditation  while  persons  (individuals 
and  for-profit  entities)  are  eligible  only 
to  seek  approval. 

The  Department  has  made  every 
attempt  within  the  given  statutory 
framework  to  ensure  that  persons 
adhere  to  the  same  requirements  as  non- 
profit agencies.  Thus,  the  standards  in 
subpart  F  of  part  96  (with  limited 
exceptions  to  recognize  the  special 
circumstances  of  private  individuals) 
apply  both  to  agencies  seeking 
accreditation  and  to  persons  seeking 
approval.  Sections  96.31  and  96.35  also 
contain  provisions  unique  to  persons 
seeking  approval.  They  mainly  provide 
standards  tailored  to  the  different 
corporate  structiu-es  used  by  such 
persons  or  contain  more  rigorous 
provisions  than  those  applicable  to 
agencies  in  light  of  the  additional 
Article  22(2)  provisions  on  professional 
competence  that  apply  only  to  persons. 
Also,  the  Convention  allows  oidy 
accredited  agencies,  not  persons,  to 
assume  responsibility  for  preparing  a 
home  study  or  a  child  background 
study.  The  proposed  rules,  therefore, 
provide  that,  when  an  approved  person 
or  a  non-accredited  agency,  rather  than 
an  accredited  agency,  completes  a  home 
study  or  child  backgroimd  study,  it 
must  have  the  home  study  or  child 
background  study  approved  by  an 
accredited  agency.  The  approval 
requirement  is  included  so  as  to  comply 
with  Article  22(5)  of  the  Convention 
which  requires  that  home  studies  and 
child  background  studies  be  prepared 


under  the  responsibility  of  accredited 
agencies  or  public  authorities. 

Although  the  LAA  allows  approved 
persons  to  provide  adoption  services  in 
Convention  cases,  some  State  laws  do 
not.  These  regulations  are  not  intended 
to  affect  any  State  laws  that  may 
prohibit  such  persons — either 
individuals  or  for-profit  entities — ^from 
providing  adoption  services  in  a 
particular  State.  If  a  State  does  not  allow 
persons  (whether  the  prohibition  is 
against  individuals  or  for-profits  or 
both)  to  operate  in  a  particular  State, 
these  regulations  do  not  in  any  way 
preempt  such  State  law.  The 
Department  welcomes  comments  on  the 
interplay  between  State  law  and  the  lAA 
provision  for  approval  of  persons.  The 
Department's  goal  is  to  follow  the  LAA 
and  &llow  persons  to  be  approved 
without  preempting  State  laws  that  may 
prohibit  individuals  or  for-profit  entities 
from  providing  adoption  services  in  a 
particular  State. 

Persons  seeking  approval  should  note 
that  these  regulations  require  them  to  be 
licensed  or  otherwise  authorized  to 
provide  adoption  services  in  at  least  one 
State.  If  in  the  futiu^  all  States  were  to 
prohibit  for-profit  entities  from 
providing  adoption  services,  then  no 
for-profits  could  become  approved 
under  these  regulations.  Similarly,  if  in 
the  future  all  States  prohibited 
individuals  from  providing  adoption 
services,  then  no  individuals  coidd 
become  approved  under  these 
regulations. 

According  to  Article  22(4)  of  the 
Convention,  Convention  countries  may 
declare  that  adoptions  of  children 
habitually  resident  in  their  territory  may 
take  place  only  if  the  functions  of  the 
Central  Authority  in  the  receiving 
country  are  performed  by  public 
authorities  or  by  non-profit  accredited 
bodies.  Thus,  individual  Convention 
countries  may  refuse  altogether  to  work 
with  approved  persons  and  may  be 
willing  to  work  only  with  accredited 
agencies. 

D.  Federalism  Issues 

The  Convention  and  the  LAA  for  the 
first  time  require  Federal  regulation  of 
agencies  and  persons  for  purposes  of 
intercountry  adoptions.  Historically. 
State  law  alone  regulated  agencies  and 
persons.  The  LAA  contains  a  specific 
provision  disfavoring  preemption  of 
State  law  luiless  State  law  provisions 
are  inconsistent  with  the  Convention  or 
the  lAA.  (Pub.  L.  106-279,  section 
503(a)).  The  Department  throughout  the 
regulations  has  been  careful  to  defer  to 
State  law,  especially  in  the  case  of  U.S. 
emigrating  children  whose  adoptions 
will  continue  to  be  covered  mainly  by 
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State  law,  even  when  not  explicitly 
required  by  the  lAA.  In  particular,  the 
regulations  require  agencies  and  persons 
to  comply  with  any  applicable  licensing 
and  other  laws  and  regulations  in  the 
States  in  which  they  operate,  and  do  not 
supplant  existing  State  licensing  and 
other  laws  and  regulations.  For 
example,  when  a  State  requirement 
exceeds  a  standard  in  subpart  F  of  part 
96,  the  agency  or  person  must  also 
comply  with  the  State  requirement  as 
necessary  to  ensure  that  it  maintains  its 
State  license.  Similarly,  when  the  lAA 
standard  for  accreditation  or  approval  is 
more  stringent  than  a  State  requirement, 
the  agency  or  person  must  meet  the  lAA 
standard  as  well  as  the  State  standard. 
Also,  the  regulations  utilize  State  law 
definitions  whenever  possible.  For 
example,  the  regulations  defer  to  State 
law  to  define  "best  interests  of  the 
child"  instead  of  developing  a  Federal 
definition  that  would  replace  existing 
State  law  definitions.  Finally,  a  nvmiber 
of  the  standards,  such  as  those  relating 
to  internet  use,  expressly  require 
observance  of  State  as  well  as  Federal 
law. 

The  impact  of  the  Convention  and  the 
lAA  is  clearest  in  cases  of  U.S.  children 
emigrating  from  the  United  States  to  a 
Convention  country  in  connection  with 
th^ir  adoption.  Previously,  State  law 
alone  governed  cases  of  children 
emigrating  for  adoption,  whereas  there 
has  been  Federal  involvement  (through 
the  immigration  laws)  in  incoming 
cases.  Now  adoptions  involving 
emigration  to  Convention  countries 
must  comply  with  the  procediu«s  and 
safeguards  of  the  Convention  (such  as 
those  of  Convention  Articles  4  and  17) 
and  the  LAA,  which  include 
requirements  that  may  not  currently 
exist  in  State  law.  Under  these 
regulations,  the  burden  of  making  the 
majority  of  the.  Convention  and  the  LAA 
determinations  for  emigrating  children 
is  unavoidably  placed  on  State  courts. 
The  Department  assumes  that  these   ■ 
determinations  generally  will  be  made 
in  the  context  of  adoption  or  placement 
proceedings  that  would  occur  in  any 
event,  and  that  the  States  may  charge 
fees  to  cover  the  costs  of  these  services. 
Nevertheless,  the  Department  is 
sensitive  about  imposing  additional 
burdens  on  States;  therefore,  the 
regulations  do  not  call  for  State  court 
action  other  than  as  strictly  requiried  to 
permit  an  adoption  under  the 
Convention  or  the  LAA.  States  that  do 
not  wish  to  undertake  even  those 
minimal  requirements  may  refrain  from 
permitting  Convention  adoptions  or 
placements  in  their  jiuisdictions. 

Also,  throughout  the  preliminary 
input  phase.  State  agencies  were  asked 


to  submit  CO  mments  on  the  draft 
regulations  9nd  such  input  was  used  in 
the  drafting  Of  the  proposed  regulations. 
The  Department  welcomes  comments 
from  State  and  local  agencies  and  tribal 
governments  on  the  proposed 
regulations  and  in  particular  seeks 
comment  onj  the  standards  covering 
cases  in  whi  :h  a  child  is  emigrating 
from  the  Un  ted  States  in  §§  96.53, 
96.54.  and  9  ).55  of  subpart  F. 

E.  Economic  Impact/Effect  on  Small 
Entities 

One  of  the  most  challenging  issues 
facing  the  D(  partment  was  how 
comprehensive  and  stringent  these 
standards  shbuld  be,  bearing  in  mind 
the  desirability  of  minimizing  the  cost 
and  bm-den  9n  agencies  and  persons, 
especially  ori  small  entities.  The 
Department  ihroughout  the 
development  of  the  proposed 
regulations  (snsidered  the  economic 
biuden  of  this  completely  new  Federal 
level  of  regulation.  Some  groups  called 
for  extensiva  Federal  regulation  of  • 
agencies  ana  persons  without 
acknowledgipg  the  added  costs  such 
standards  w(iuld  entail.  The  Department 
has  sought  td  strike  a  balance — using  the 
LAA  statutory  standards  as  guidance — 
between  the  peed  to  avoid  costly  over- 
regulation  ofjwhat  traditionally  has  been 
an  area  regulated  almost  exclusively  by 
State  law  ana  the  need  to  have 
comprehenswe  standards  designed  to 
ensure  that  Uonvention  and  lAA 
requirements  are  met  and  to  improve 
the  quality  o  services  provided  to  birth 
families,  ado  Jtive  families,  and 
children.  Thi  Department  believes  that 
the  overall  e<  onomic  impact  of  the 
proposed  reg  illations  has  been 
minimized  u  sing  this  approach; 
therefore,  th^re  is  not  sufficient  impact 
to  warrant  pijeparation  of  a  regulatory 
impact  analysis  (RIA)  under  Executive 
Order  12866  pr  other  similar  mandates. 
In  particular,^  the  Department  has 
analyzed  themroposed  regulations  and 
concluded  thpt  they  will  not  have  an 
annual  effecton  the  economy  of  $100 
million  or  mere  or  adversely  affect  in 
any  material  fcvay  the  economy,  jobs, 
productivity Jthe  environment,  public 
safety,  or  health. 

The  Deparnnent  arrived  at  this 
conclusion  based  on  the  information 
provided  froAi  adoption  service 
providers,  accrediting  entities,  and 
others  in  the  adoption  community 
during  the  ptjeliminary  consultation 
process.  The  Department  also  relied  on 
its  statistics  t  sgarding  the  number  of 
intercountry  adoptions  per  year  and  the 
number  of  in  ercountry  adoptions  per 
year  with  other  Convention  countries. 
The  Departm  jnt  used  the  data  on  the 


number  of  intercountry  adoptions  for 
FY  2002,  FY2001,  and  FY  2000.  Using 
the  information  on  the  range  of  costs  of 
providing  adoption  s»?rvices  gathered 
during  the  consultative  process  and  the 
Department's  data  on  the  number  of 
intercoimtry  adoptions  per  year,  the 
Department  was  able  to  make  some 
estimates  about  the  current  economic 
status  of  the  non-profit,  adoption  service 
provider  sector  of  the  economy. 

For  FY  October  2001  to  September 
2002,  U.S.  citizens  adopted  21,378 
children  from  other  countries.  For  FY 
October  2000  to  September  2001,  U.S. 
citizens  adopted  19,224  children  from 
other  counties.  For  FY  October  1999  to 
September  2000,  U.S.  citizens  adopted 
18,477  children  from  other  countries. 
Thus,  using  this  historical  data,  the  ' 
Department  assimaed  that  the  typical 
niimber  of  intercountry  adoptions  per 
year  is  20,000.  The  cost  for  intercountry 
adoption  and  related  services  to  parents 
may  range  from  $20,000  to  $30,000  per 
case.  Assuming  20,000  intercountry 
adoption  cases  per  year,  the  Department 
estimates  that  the  total  expenditures  for 
adoption  services  and  related  costs  and 
the  total  annual  gross  revenues  for  non- 
profit adoption  service  providers  could 
range  from  between  $400  to  $600 
million  per  year  (an  estimate  that 
includes  the  costs  of  travel  and 
accommodations  as  well  as  charges 
imposed  by  the  sending  coimtries  on  the 
adoptive  parents).  The  total  costs  of 
providing  adoption  services  could  vary 
from  year  to  year  depending  upon  the 
number  of  intercoimtry  adoptions  as 
well  as  other  factors.  However,  even  if 
the  Department  uses  adoption  services 
cost  estimates  that  include  travel  and 
local  services,  the  current  total  size  for 
the  non-profit  sector  to  be  regulated  is 
small — ^that  is,  between  $400  to  $600 
million. 

Additionally,  in  intercoimtry 
adoption  cases,  a  significant  portion  of 
the  reported  costs  of  providing  services 
in  a  particular  adoption  case  may 
include  the  costs  of  travel  and 
accommodations  for  the  parents  and 
child  during  the  adoption  process  as 
well  as  local  costs  imposed  by  the 
sending  country.  These  costs  are 
incurred  directly  by  the  adoptive 
parents  or  are  charged  by  the  adoption 
service  provider  as  fees  and  passed  on 
to  the  public  or  other  entities  in  the 
sending  country.  The  cost  of  providing 
intercountry  adoption  services, 
excluding  the  cost  of  travel  and 
accommodations  and  the  costs  of  local 
services,  varies  widely  depending  on 
the  provider  as  well  as  the  country  of 
origin  for  the  child.  The  travel  and  local 
services  costs  are  unlikely  to  be  affected 
by  the  implementation  of  this  proposed 
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rule.  The  Department  estimates  that  the 
cost  of  providing  intercountry  adoption 
services,  excluding  travel  and  local 
services  costs,  may  be  from  25%  to  80% 
lower  than  the  estimated  range  of 
$20,000  to  $30,000  per  adoption  case.  If 
it  is  assumed  that  the  costs  would  be 
25%  less  than  the  estimated  range,  then 
the  costs  of  providing  adoption  services 
may  range  from  between  $15,000  to 
$22,500  per  adoption  case.  If  it  is 
assumed  that  the  costs  would  be  80% 
less  than  the  estimated  range,  then  the 
costs  of  providing  adoption  services 
may  range  from  $4,000  to  $6,000  per 
adoption  case.  It  is  this  segment  of 
adoption  services  costs  (which  excludes 
travel  and  local  in-country  services 
costs)  that  is  most  likely  to  be  affected 
by  the  proposed  rule.  Thus,  the  total 
size  of  the  non-profit  sector  to  be 
regulated,  rather  than  ranging  from  $400 
to  $600  million,  may  be  viewed  as 
ranging  from  $80  million  to  $450 
million. 

At  least  initially,  the  number  of 
agencies  and  persons  affected  by  the 
proposed  rule  is  likely  to  be  small 
because  the  current  number  of  cases 
subject  to  the  Convention  is  small. 
Currently,  most  intercountry  adoptions 
to  the  United  States  are  from  non- 
Convention  countries.  For  example,  for 
FY  2002,  the  number  of  cases  with 
Convention  countries  was  1,433;  for  FY 

2001,  the  number  of  cases  with 
Convention  countries  was  1,680;  for  FY 
2000,  the  number  of  cases  with 
Convention  countries  was  2,025.  (The 
number  of  intercountry  adoption  cases 
froHLConvention  countries  to  the  United 
States  to  date  has  changed  from  year  to 
year  for  a  variety  of  reasons,  including 
because  new  countries  ratify  or  accede 
to  the  Convention,  or  sometimes  a 
Convention  coimtry  declares  a 
moratorium  on  intercoimtry  adoptions.) 
In  future  years,  any  increase  in  the  cost 
of  the  rule  may  be  incremental,  as  new 
countries  join  the  Convention  and 
agencies  and  persons  that  assist  with 
adoptions  in  diose  countries  are 
required  to  come  into  compliance. 

Using  the  data  on  the  nimiber  of 
adoptions  from  Convention  countries, 
the  Department  notes  as  follows:  For  FY 

2002,  the  percentage  of  Convention 
cases  out  of  a  total  of  21,378  was  6.7%; 
for  FY  2001,  the  percentage  of 
Convention  cases  out  of  a  total  of  19,224 
was  8.7%;  for  FY  2000,  the  percentage 
of  Convention  cases  out  of  a  total  of 
18,477  was  11.0%.  It  is  only  those 
agencies  and  persons  who  will  be 
providing  adoption  services  in  cases 
where  the  other  country  is  a  party  to  the 
Convention  that  will  have  to  comply 
immediately  with  the  requirement  to 
become  accredited  or  approved. 


Therefore,  intercountry  adoptions  with 
countries  party  to  the  Convention 
account  for  adoption  services  costs  in 
the  range  of  $28.6  million  to  $43.0 
million  when  estimated  travel/ 
accommodations  and  local  services 
costs  are  included  in  the  cost  of 
providing  adoption  services  in  a  case. 
Similarly,  intercoimtry  adoptions  with 
coimtries  party  to  the  Convention 
accoiuit  for  adoption  services  revenues 
in  the  range  of  $5.7  million  to  $32.3 
million  when  estimated  travel/ 
accommodations  and  local  services 
costs  are  excluded.  Under  this  analysis, 
the  Department's  estimates  show  that 
the  total  costs  for  adoption  services 
provided  (which  could  range  from  $5.7 
million  to  $43.0  million)  in  the  number 
of  cases  immediately  subject  to  the 
proposed  rule  is  very  likely  to  be  less 
than  the  $100  million  Executive  Order 
12866  threshold. 

Furthermore,  the  Department  expects 
the  total  cost  burden  of  the  rule  to  be 
substantially  less  than  the  current  total 
estimated  cost  of  providing  adoption 
services  regetrdless  of  which  analysis  is 
used  to  calculate  the  total  yearly  costs 
associated  with  providing  adoption 
services.  During  the  consultation 
process  thus  far,  the  Department  has  not 
received  any  information  that  vvould 
indicate  that  the  cost  to  the  adoption 
community  of  compliance  with  the 
proposed  regulations  would  be  near  the 
current  cost  of  providing  adoption 
services.  Rather,  all  indications  are  that 
the  cost  to  comply  will  be  a  fraction 
increase  in  the  current  cost  of  providing 
adoption  services.  Therefore,  the 
Department  considers  the  total  cost  of 
adoptions  to  be  a  reasonable  upper  limit 
on  tbe  possible  cost  of  the  proposed 
rule.  The  Department,  however,  requests 
comments  on  its  cost  estimates  and  in 
particular  requests  that  commenters 
address  the  following  questions:  (1) 
How  many  agencies  are  likely  to  seek 
full  accreditation  in  accordance  with 
subpart  F  rather  than  temporary 
accreditation  under  subpart  N?  (2)  What 
are  accrediting  entities  likely  to  charge 
the  agencies  and  persons  for  the 
accreditation  and  approval  process?  (3) 
Is  the  estimated  cost  of  providing 
adoption  services  (estimated  to  range 
from  $20,000  to  $30,000)  in  a  particular 
case  a  cijirrent  reasonable  estimate?  (4) 
What  proportion  of  the  costs  of 
rendering  adoption  services  are  pass- 
through  costs  forwarded  to  foreign 
entities  providing  local  services  in  the 
sending  coimtry?  (5)  What  proportion  of 
the  costs  for  adoption  services  in  a 
particular  case  is  for  the  costs  of  travel 
and  accommodations?  (6)  How  many 
persons  (for-profits  and  individuals) 


plan  to  seek  approval?  (7)  What  are  the 
estimated  costs  agencies  and  persons 
will  have  to  expend  to  comply  with  the 
standards  in  subpart  F?  Specifically, 
commenters  should  provide  information 
on  the  costs  of  obtaining  insurance 
coverage  as  required  by  the  standards  in 
§  96.45  and  §  96.46;  the  costs  of 
retaining  personnel  that  meet  the 
professional  and  educational 
requirements  in  §  96.37;  and  the  costs  of 
providing  the  mandatory  training  to 
prospective  adoptive  parent(s)  in 
§  96.48.  Conunents  or  concerns  about 
the  cost  impact  of  any  other  standard  in 
subpart  F  or  subpart  N  are  welcome.  It 
would  be  helpful  if  commenters  supply 
information  and  data  to  support  any 
comments  on  these  enumerated  issues. 

The  Department  also  considered  the 
potential  impact  of  these  regulations  on 
small  entities,  as  required  by  the 
Regulatory  Flexibility  Act  and  Executive 
Order  13272.  The  Department  has 
sought  to  ensure  that  the  standards  do 
not  unnecessarily  or  adversely  affect  the 
currently  sound  practices  of  small 
agencies  and  persons,  especially  since 
almost  all  of  the  agencies  and  persons 
covered  would  meet  a  Small  Business 
Administration  (SBA)  definition  of  a 
small  entity  for  this  type  of  non-profit 
service  provider.  Concerns  about 
minimizing  any  increases  in  the  cost  of 
intercountry  adoption  and  any 
unnecessary  adverse  impact  of  these' 
regulations  on  small  entities  were  of 
utmost  importemce  in  the  Department's 
decision-making  process,  and  great  care 
was  taken  to  address  these  concerns 
while  still  seeking  to  ensure  compliance 
with  the  Convention  and  the  lAA 
mandate  for  comprehensive  regulation 
of  adoption  service  providers.  To 
minimize  the  impact  on  small  entiti^. 
the  Department  developed  regulations 
that  are  performance-based 
accreditation  standards  (see  subpart  F) 
as  opposed  to  design-oriented,  licensing 
criteria.  Consistent  with  the  LAA.  the 
regulations  also  provide  a  special  tiering 
set-up  and  a  different  implementation 
timetable  for  small  agencies  by  allowing 
for  a  temporary  accreditation  process 
(see  subpart  N).  Also,  again  consistent 
with  the  lAA,  the  regulations  contain 
exemptions  for  small  providers,  such  as 
home  study  preparers,  and  permit 
agencies  and  persons  to  act  as 
supervised  providers  rather  than 
requiring  them  to  complete  the  full 
accreditation  or  approval  process  (see 
subpart  C). 

Tne  Department  is  cognizant  that  the 
cost  of  providing  adoption  services  is 
closely  related  to  the  level  and  type  of 
regulation.  The  Department  is  aware 
that  ultimately  the  costs  of  accreditation 
and  approval  will  be  passed  on  to 
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adoptive  parents  and  may  increase  the 
cost  of  providing  services  in  each 
individual  adoption.  Moreover,  the 
Department  also  weighed  the  difficulties 
for  femilies  of  absorbing  additional  costs 
for  adoption  services  against  the 
requests,  often  from  adoptive  families, 
for  better  services  and  more  public 
information  about  agencies  and  persons, 
so  that  families  could  compare 
providers  before  selecting  an  adoption 
service  provider.  The  Department  also 
took  into  consideration  the  relevant 
assistance  available  to  families,  such  as 
the  Federal  adoption  tax  credit,  to  offset 
increased  costs  of  services.  Therefore, 
the  Etepartment  sought  at  all  times  to 
strike  the  appropriate  balance  among 
competing  objectives.  The  Department 
understands,  however,  that  revision  of 
these  standards  may  be  necessary  after 
further  public  comment  and  particularly 
welcomes  comment  on  the  effect  of 
these  regulations  on  both  non-profit  and 
for-profit  small  entities.  The  Department 
requests  that  agencies  or  persons  who 
submit  such  proposals  provide 
information  on  their  size,  non-profit  or 
for-profit  status,  and  identify  what 
specific  standards  should  be  added, 
modified,  or  deleted,  and  include 
justifications  for  any  such  suggestions. 

E.  The  lAA  Exemptions  to  the 
Paperwork  Reduction  Act 

Pursuant  to  44  U.S.C.  3506(c),  3507, 
and  3512,  which  were  enacted  by  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13,  agencies 
normally  are  required  to  submit  to  OMB 
for  review  and  approval  new 
"collections  of  information,"  including 
any  collections  of  information  inherent 
in  a  final  rule.  Information  collections 
under  the  PRA  are  defined,  in  44  U.S.C. 
3502(3),  to  include  "obtaining,  causing 
to  be  obtained,  soliciting,  or  requiring 
the  disclosure  to  third  parties  or  the 
public,  of  facts  or  opinions  by  or  for  an 
agency,  regardless  of  form  or  format, 
calling  for  *  *  *  answers  to  identical 
questions  posed  to,  or  identical 
reporting  or  recordkeeping  requirements 
imposed  on,  ten  or  more  persons."  OMB 
has  interpreted  this  definition  to 
include  information  collections 
regardless  of  whether  they  are 
"mandatory,  voluntary,  or  required  to 
obtain  or  retain  a  benefit."  (5  CFR 
1320.3(c)). 

Section  503(c)  of  the  lAA  specifically 
exempts  sections  104,  202(b)l4),  and 
303(d)  of  the  lAA  from  these  PRA 
requirements.  (Pub.  L.  106-279,  section 
563(c)),  Given  these  statutory 
exemptions  to  the  PRA,  the  Department 
has  determined  that  the  collections  of 
information  in  this  proposed  rule  are 
exempt  from  PRA  requirements,  with 
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the  exceptio  a  df  the  collections  in 
§§  9B.91  an(  96.92  of  subpart  M,  which 
are  discusse  d  in  the  PRA  analysis  in  the 
Regulatory  Review  portion  of  the 
Preamble  (Pkrt  VI,  Section  G). 

The  implications  of  the  PRA 
exemptions  in  section  503(c)  of  the  lAA 
are  that,  with  respect  to  the  exempted 
information  jcollections,  the  Department 
is  not  required  to  follow  the  procedures 
established  by  44  U.S.C.  3506(c)  for 
reviewing  information  collections, 
allowing  puplic  comment  oil  them,  and 
then  certifying  that  they  meet  the 
requirement^  set  forth  in  that  section.  In 
addition,  thi  exemption  from  44  U.S.C. 
3507  means  jthat  the  Department  may 
sponsor  the  ^xempted  collections  of 
information  Mrithout  complying  with  44 
U.S.C.  3506Jand  that  the  Department  is 
not  required!  to  obtain  a  control  number 
from  OMB  indicating  its  approval  of  the 
collections.  Nor  are  the  exempted 
information  jcollections  subject  to  the 
three-year  vilidity  period  limitation 
imposed  by  44  U.S.C.  3507(g),  after 
which  covered  information  collections 
must  be  rev^idated.  Finally,  the 
exemption  from  44  U.S.C  3512  means 
that  the  Department  may  require 
compliance  vith  the  exempted 
information  :ollections,  and  may 
impose  pena  hies  for  failing  to  comply, 
even  though  the  collections  will  not 
display  an  OMB  control  number. 
Consistent  vlith  the  lAA's  accreditation 
and  approval  scheme,  the  consequences 
of  failing  to  )Fovide  or  retain 
information,  or  of  otherwise  failing  to 
comply  with  the  requirements  of  an 
exempted  in  ormation  collection,  will 
be  felt  throuth  the  accreditation  and 
approval  pre  cess  itself  (including,  when 
appropriate,  through  denial  of 
accreditatioi  or  approval  or  the 
imposition  a  F  adverse  actions  which  can 
result  in  loss  of  accreditation  or 
approval). 

The  lAA  e  cemptions  from  the  PRA 
were  sought  jy  the  Department  because 
of  concerns  Ihat  application  of  the 
normal  PRA  requirements  would  have 
been  largely  inconsistent  or 
incompatibl(  with  the  accreditation/ 
approval  anc  oversight  framework 
established  I  y  the  LAA.  First;  the  lAA 
mandates  a  i  umber  of  reporting 
requirement!  1,  some  of  which  are  driven 
by  the  need  tp  ensure  U.S.  compliance 
with  the  Cortvention.  Without  an 
e  ;emption,  t  le  PRA  and  its  three-year 
limitation  01  collections  of  information 
would  have  nterposed  a  periodic 
justification  irocess  that  would  have 
been  unnece  isary  in  view  of  the  LAA's 
permanent  a  id  very  specific  statutory 
reporting  reauirements  and  that  could 
have  impeded  collection  of  information 


necessary  to  meet  our  Convention 
obligations. 

Second,  the  lAA  leaves  much  of  the 
responsibility  for  accreditation  and 
approval  to  the  private  sector  and 
adopts  d  private  sector  model  for 
accreditation/approval  that  is 
fundamentally  inconsistent  with  the 
information  collection  controls  imposed 
by  the  PRA.  An  accreditation  process  by 
its  nature  requires  the  preparation  and 
presentation  of  documentation  to  an 
accrediting  entity  to  demonstrate 
qualifications,  lliis  process  alone 
typically  takes  a  year  or  more  in  existing 
accreditation  contexts.  Monitoring  by  an 
accrediting  entity  once  accreditation  or 
approval  is  granted,  to  determine 
whether  accreditation  or  approval  can 
be  maintained,  similarly  requires  the 
retention  and  sometimes  the  preparation 
of  records  for  inspection  by  an 
accrediting  entity.  Consistent  with  an 
accreditation  model,  and  with  the 
decision  to  rely  heavily  on  the  private 
sector  to  implement  the  Convention  in 
the  United  States,  the  LAA  requires 
adoption  services  providers  to  be 
accredited  or  approved  by  a  private, 
non-profit  accrediting  entity  (or  if  so 
designated  as  an  accrediting  entity,  by  a 
State  public  body).  The  LAA,  however, 
also  ensures  appropriate  Federal 
oversight  and  compliance  with  the 
Convention  by  requiring  any  accrediting 
entity  to  act  pursuant  to  regulations, 
including  accreditation/approval 
standards,  promulgated  by  the 
Department.  As  in  other  accreditation 
contexts,  the  LAA  clearly  contemplates 
an  extended  start-up  period  in  which 
providers  demonstrate  to  any  one  of  the 
designated  accrediting  entities  that  they 
meet  the  standards  for  accreditation/ 
approval.  The  LAA  also  specifically 
provides  that  the  accreditation/approval 
period  will  be  three-to  five-years,  and 
that  there  will  be  continuous  monitoring 
of  accredited  agencies  and  approved 
persons  by  an  accrediting  entity  in  light 
of  the  standards  during  their  period  of 
accreditation  or  approval. 

Imposition  of  the  PRA  requirements 
on  this  process  could  have  burdened  it 
to  the  point  where  it  could  not  function. 
It  would  be  difficult  to  adapt  the  PRA 
process  in  a  meaningful  way  to  the 
LAA's  accreditation/approval  process, 
which  fundamentally  involves  the 
ongoing  measurement  of  performance 
against  standards  through  document 
review.  The  PRA's  provision  for  the 
expiration  of  collections  of  information 
after  three  years,  imless  reviewed  and 
renewed,  would  also  have  directly 
interfered  with  the  need  for  settled 
procedures  and  standards  that  both  the 
accrediting  entities  and  the  providers  • 
could  be  sure  would  remain  in  effect 
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during  both  the  period  of  application 
and  any  selected  period  of  accreditation 
or  approval.  (Under  the  lAA,  the 
Secretary  may  select  an  accreditation/ 
approval  period  of  three,  foiu",  or  five 
years.) 

The  lAA  exemptions  from  the 
requirements  of  the  PRA  must  be 
imderstood  in  this  context.  The 
Department  understands  that  the 
exemptions  were  intended  to  be 
construed  broadly  to  facilitate 
implementation  of  an  accreditation/ 
approval  process  as  envisioned  by  the 
lAA.  At  the  same  time,  however,  the 
lAA  expressly  requires  that  these 
regulations,  including  the  standards  for 
accreditation  and  approval,  be 
published  for  notice  and  comment 
imder  the  Administrative  Procedure  Act 
(APA).  Thus,  the  lAA  ensiues  public 
participation  in  the  creation  of  all 
Elements  of  these  regulations,  including 
those  that  could  have  effects  of  the  kind 
normally  addressed  through  PRA 
review. 

As  noted,  the  three  provisions  of  the 
lAA  exempt  from  the  PRA  provisions 
discussed  above  are  sections  104, 
202(b)t4),  and  303(d).  The  following 
explains  how  these  exemptions  relate  to 
the  proposed  regulations,  to  the  extent 
that  they  include  "information 
collections"  under  the  PRA: 

Section  104  of  the  lAA.  Section  104  of 
the  LAA  requires  the  Department  to 
make  annual  reports  on  intercountry 
adoptions  to  several  congressional 
committees.  The  lAA  lists  the 
information  and  data  that  must  be 
collected  and  conveyed  annually  to 
Congress.  To  ensure  the  availability  of 
this  information  to  the  Secretary,  the 
proposed  regulations  include  standards 
addressing  the  information  accredited 
agencies  and  approved  persons  must  be 
prepared  to  provide  to  their  accrediting 
entity  and  the  information  the 
accrediting  entity  must  in  turn  provide 
to  the  Secretary.  Within  subpart  F, 
§  96.43  of  the  regulations  requires  the 
agencies  and  persons  to  provide  to  the 
accrediting  entity  the  information  listed 
in  section  104  of  the  lAA.  Section  96.93 
of  subpart  M  of  these  regulations 
similarly  mirrors  the  statutory 
requirements  and  mandates  that  the 
a(x:rediting  entity  obtain  the  information 
from  the  agencies  and  persons. 

Section  202(b)(4)  of  the  LAA.  Section 
202(b)(4)  of  the  lAA  provides  that  the 
accrediting  entity's  responsibilities  shall 
include  "[cJoUection  of  data, 
maintenance  of  records,  and  reporting  to 
the  Secretary,  the  United  States  central 
authority,  State  courts,  and  other 
entities  (including  on  persons  and 
agencies  granted  or  denied  approval  or 
accreditation),  to  the  extent  and  in  the 


manner  that  the  Secretary  requires" 
(emphasis  added).  The  Department 
understands  the  concept  of  "collection 
of  data"  by  the  accrediting  entity  "to  the 
extent  and  in  the  manner  that  the 
Secretary  requires"  to  encompass  the 
Secretary's  decisions  regarding  what 
data  must  be  provided  by  the  adoption 
service  providers  to  the  accrediting 
entities  and  what  data  may  be  collected 
by  the  accrediting  entities  in  the  course 
of  performing  any  of  their  duties  under 
the  LAA,  including  deciding  whether  an 
adoption  service  provider  can  be 
accredited  or  approved,  conducting 
oversight  activities,  and  taking 
enforcement  actions.  (Pub.  L.  106-279, 
section  202(b)(l)-(3)).  The  Department, 
as  the  lead  agency  responsible  for 
interpreting  the  lAA  and  the  LAA's 
exemptions  to  the  PRA,  believes  that  the 
LAA's  expansive  discretionary  language 
(that  is,  information  may  be  collected 
"to  the  extent  and  manner  required  by 
the  Secretary")  demonstrates  that 
Congress  intended  the  scope  of  this 
exemption  to  the  PRA  to  be  broad. 

Thus,  as  developed  in  these 
regulations,  the  exemption  covers 
determining  the  provider's  compliance 
with  the  standards  for  accreditation/ 
approval  in  subpart  F  (or,  in  the  case  of 
temporarily  accredited  agencies,  in 
subpart  N).  It  also  covers  obtaining 
information  from  adoption  service 
providers  as  they  apply  for  accreditation 
or  approval  and  in  the  course  of 
monitoring  their  performance  under  the 
standards.  The  exemption  in  section 
202(b)(4)  of  the  LAA  also  extends  to 
information  the  accrediting  entity  is 
required  to  provide  to  the  Secretary,  any 
entity  acting  on  behalf  of  the  Secretary 
(including  the  Complaint  Registry,  to 
the  extent  that  it  will  assist  the 
Secretary  in  addition  to  the  accrediting 
entities),  and  to  law  enforcement 
officials  and  State  courts.  The 
exemption  thus  extends  to  the  portions 
of  these  regulations  that  require  such 
disclosures  or  that  otherwise  are 
intended  to  ensiu%  that  the  Department 
is  able  to  perform  its  oversight 
responsibilities  imder  the  LAA.  As  a 
result  of  this  exemption,  the  Department 
has  determined  that  all  of  the 
information  collections  established  by 
these  regulations  that  are  not  covered  by 
the  exemption  of  LAA  sections  104 
(discussed  above)  and  303(d)  (discussed 
below)  are  covered  by  the  exemption  in 
section  202(b)(4)  of  the  lAA,  with  the 
exception  of  certain  collections  required 
under  subpart  M,  as  discussed  below. 

Section  303(d)  of  the  lAA.  Section . 
102(e)  of  the  LAA  requires  the  Secretary 
and  the  Attorney  General  to  establish  a 
case  registry  of  all  incoming  and 
outgoing  intercountry  adoption  cases, 


regardless  of  whether  they  occur  under 
the  Convention.  In  furtherance  of  this 
requirement,  section  303(d)  of  the  LAA 
requfres  that  all  agencies  and  persons 
providing  adoption  services  in 
connection  with  an  "outgoing" 
intercountry  adoption  not  subject  to  the 
Convention  file  certain  information  with 
the  Case  Registry  as  required  by  the 
Secretary  and  the  Attorney  General 
through  joint  regulations.  (The 
Department  expects  these  functions  x)f 
the  Attorney  General  to  be  assumed  by 
the  Secretary  of  Homeland  Security.) 
The  standards  for  accreditation/ 
approval  in  these  proposed  regulations 
include  standards  in  subpart  F  at  §  96.43 
and,  for  supervised  providers,  at 
§§96.45(b)(ll)  and  96.46(b)(ll),  relating 
to  compliance  with  the  joint  regulations 
contemplated  by  section  303(d).  (The 
joint  regulations  have  not  yet  been 
proposed.)  Because  LAA  section  503(c) 
exempts  section  303(d)  from  the  PRA 
requirements,  these  proposed  standards, 
which  are  designed  to  promote 
observance  of  the  requfrement  of  section 
303(d),  are  exempt. 

V.  The  Proposed  Implementing 
Regulations  on  Accreditation  and 
Approval 

A.  Public  Input  on  the  Proposed 
Regulations 

In  the  LAA  itself,  Congress  explicitly 
required  the  Department,  when 
developing  these  regulations,  to 
consider  the  views  of  the  adoption 
community.  Specifically,  the  LAA 
provides: 

(T]he  Secretary  shall  consider  any 
standards  or  procedures  developed  or 
proposed  by,  and  the  views  of,  individuals 
and  entities  with  interest  and  expertise  in 
international  adoptions  and  family  social 
services,  including  public  and  private  • 
entities  with  experience  in  licensing  and 
accrediting  adoption  agencies.  (Pub.  L.  106- 
279,  section  203(a)(2)). 

The  Department  took  this  mandate 
very  seriously  and  considered  the  views 
of  the  adoption  community  before 
drafting  this  proposed  regulation.  While 
a  niunber  of  changes  to  ciurent  practice 
will  be  necessary  and  desirable  to  come 
into  compliance  with  the  Convention 
and  the  LAA,  the  Department  looked  to 
the  adoption  community  for  ideas  as  to 
how  it  should  implement  its 
responsibilities.  In  particular,  to  comply 
With  the  section  203(a)(2)  mandate  in 
the  LAA,  the  Department  issued  a  Scope 
of  Work  to  identify  a  consulting  firm 
with  expertise  in  accreditation  and 
intercountry  adoption.  After  considering 
proposals  from  interested  consultants,, 
the  Department  retained  the  private  firm 
of  Acton  Bumell,  which  undertook 
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consultations  with  the  public  and 
formulated  suggestions  for  the  proposed 
accreditation  regulations  in  the  form  of 
an  initial  draft.  Acton  Burnell  undertook 
extensive  research  and  consultation  that 
included  review  of  current,  private 
accreditation  standards,  analysis  of 
applicable  State  regulations,  and 
solicitation  of  input  from  members  of 
the  adoption  community,  including 
adoption  service  providers,  professional 
membership  organizations,  advocacy 
groups,  coalition  groups,  birth  parents, 
adoptive  parents,  adoptees,  legal, 
medical,  and  social  work  professionals. 
Federal  and  State  public  bodies,  and 
standard-setting  and  regulatory 
professionals. 

The  Department  requested  that  Acton 
Burnell  establish  a  multi-disciplinary 
team  of  experts  in  accreditation  and 
intercountry  adoption  and  use  an  open 
process  designed  to  ensvu^  that  all 
segments  of  the  adoption  community 
had  a  full  opportunity  to  provide  input 
at  public  meetings  and  to  articulate  their 
opinions  and  concerns,  hi  response, 
Acton  Burnell  set  up  an  interactive  Web 
site  to  keep  the  public  informed  about 
the  project.  It  also  created  and 
disseminated  two  surveys  in 
conjunction  with  the  public  meetings — 
one  for  agencies  and  persons  and  one 
for  prospective  adoptive  parents, 
adoptive  parents,  birth  parents,  and 
adoptees.  Acton  Burnell  then 
annoimced  and  convened  a  public 
meeting  on  April  2,  2001,  to  gather 
input  for  the  regulations.  Any  person 
was  permitted  to  send  in  statements  or 
other  material  prior  to  the  first  meeting, 
and  copies  of  such  statements  were 
made  available  to  attendees. 
Additionally,  all  interested  persons 
were  welcome  to  attend  and  had  the 
opportimity  to  address  the  Acton 
Biunell  team  and  other  attendees.  Acton 
Burnell  received  considerable  public 
input,  including  actual  proposed 
standards  from  various  coalition  groups 
as  well  as  statements  from  adoption 
research  organizations  and  input  from 
other  advocacy  groups.  It  considered  the 
input  from  all  of  these  sources  and  used 
it  to  produce  draft  proposed  regulations 
that  were  made  available  to  the  public 
on  a  Web  site  at  http:// 
tyww.hagueregs.  org. 

After  publisning  an  initial  draft  of  the 
regulations,  Acton  Burnell  convened  a 
second  set  of  public  meetings  on  Jime 
18  and  19,  2001,  and  invited  all 
interested  persons  to  submit  written 
statements.  Department  personnel 
attended  these  meetings.  Submitted 
statements  were  circiilated  amongst  the 
attendees  and  those  that  had  been 
provided  in  electronic  form  were  posted 
on  the  Web  site.  After  considering  all  of 


the  input  Provided,  including,  but  not 
limited  to,  the  information  fr«m  the 
surveys,  toe  content  from  written 
statements' sent,  and  the  oral  statements 
given  at  the  public  meetings,  Acton 
Biunell  produced  another  draft  of  the 
regulations  which  it  submitted  to  the 
Departmei^  on  July  31,  2001.  The  Acton 
Burnell  tedm  then  engaged  in  extensive 
consultations  with  the  Department  and 
produced  lurther  revised  recommended 
draft  regulf  tions.  The  Department 
permitted  Ihe  revised  draft  regulations 
to  be  postw  on  the  Web  site  in  October 
and  Decenjber  of  2001.  The  revised  draft 
regulation^  were  posted  on  the  Web  site 
for  informational  purposes,  but  not  for 
additional  public  comment.  The 
multiple  d]  aft  regulations  produced  by 
Acton  Bun  lell  and  posted  on  its  Web 
site  were  n  at  subject  to  the  notice  and 
comment  p  rovisions  of  the  APA,  5 
U.S.C.  553,  because  it  was  imderstood 
that  the  De  lartment  would  use  the 
Acton  Bun  ell  product  to  formulate  its 
own  versio  n  of  the  proposed 
regulations ,  which  would  be  subject  to 
APA  notice  I  and  comment. 

B.  The  Dep  artment's  Preparation  of  the 
Proposed  I  egulations 

The  Dep;  irtment  has  considered  all  of 
the  public  nput  and  the  substantive 
reconunendations  and  proposed  dreift 
regulations  published  by  Acton  Burnell 
and  submitted  to  the  Department  for 
review.  The  Department  also  relied 
heavily  up^n  the  standards  for 
accreditation  and  approval  listed  in 
section  203(b)  of  the  lAA  to  determine 
what  performance  and  organizational 
standards  tp  include  in  the  regulations. 
It  also  looked  to  the  legislative  history 
of  the  LAA,  as  appropriate,  and 
consulted  with  interested  congressional 
staff.  Most  important,  the  Department 
looked  to  tie  guiding  principles 
provided  by  the  Convention.  Where  the 
Convention  delineates  certain  tasks  that 
must  be  completed  for  an  adoption  to 
proceed,  th  b  regulations  set  a  standard 
governing  1  low  accredited  agencies  and 
approved  p  ersons  must  complete  those 
tasks. 

The  Dep)  xtment  also  tried  to  ensure 
that  the  reg  illations  fully  reflect  the 
Federal  go^  emment's  obligations  under 
the  Convention  and  the  lAA.  Further, 
the  Department  crafted  the  regulations 
to  facilitate]  practical  implementation. 
The  Depart  nent  also  sought  to  ensure 
that  the  reg  illations  protected  birth 
parents,  ad  )ptive  parents,  and  children 
involved  ir  a  Convention  adoption.  In 
particular,  he  regulations  address 
certain  undesirable  and  problematic 
practices  that  the  Department  has 
observed  through  its  current  work  with 
intercountiy  adoptions. 


Also,  when  considering  the 
regulations  applicable  to  accrediting 
entities,  the  Department  kept  in  mind 
the  need  to  find  competent  and  willing 
accrediting  entities.  The  Department  did 
nof  want  to  create  inflexible  regulations 
that  would  discourage  any  accrediting 
entity  from  seeking  to  be  designated. 
Therefore,  the  Department  examined  the 
current  practices  of  accrediting  entities 
and  attempted  to  create  uniform 
procedures  without  completely 
modifying  current  practice.  As  a  variety 
of  organizations,  including  State 
entities,  may  seek  designation,  the 
regulations  are  intended  to  be  as  flexible 
as  feasible  to  encourage  many  entities  to 
seek  designation.  The  Department 
would  prefer  to  have  a  number  of 
accrediting  entities,  in  order  to  expedite 
the  initial  accreditation  and  approval 
phase,  to  avoid  a  bottleneck  of 
applicants,  and  to  ensure  geographical 
diversity  and  competition  with  respect  . 
to  fees  and  services. 

The  Department  recognizes  that  by 
proposing  to  regulate  accrediting 
entities,  in  addition  to  entering  into  the 
anticipated  Agreements  between  the 
Department  and  the  accrediting  entities, 
the  Department  is  binding  potential 
accrediting  entities  to  certain  practices 
in  advance  of  their  designation.  ■. 
Potential  accrediting  entities  should  be 
aware  that  they  will  be  bound  by  the 
final  regulations  and  that  the 
Department's  flexibility  in  negotiating 
Agreements  will  be  limited  by  the  final 
regulations.  The  Department  is  mindful 
that  these  procedures  may  be  different 
from  the  practices  that  prospective 
accrediting  entities  use  in  other,  non- 
Convention  contexts.  The  Department 
welcomes  public  comment  on  the 
substance  and  level  of  the  regulation  of 
accrediting  entities  and  the  tasks 
expected  of  them,  especially  from  any 
potential  private  accrediting  entities  or 
State  entities  that  are  considering 
becoming  designated  accrediting 
entities. 

Finally,  the  Department  considered 
the  views  of  all  members  of  the 
adoption  community.  The  Department 
recognizes  that  there  are  many  areas  of 
consensus  within  the  adoption 
community  as  well  as  a  number  of 
critical  issues  on  which  some  elements 
of  the  community  remain  divided.  The 
regulations  had  to  draw  a  number  of 
difficult  compromises  that  are  likely  to 
evoke  comment  or  dissent  from  one  or 
more  segments  of  the  adoption 
community.  While  preparing  the 
proposed  regulations,  the  Department 
has  tried  to  balance  all  the  input 
received  and  also  craft  proposed 
regulations  that  are  consistent  with  the 
Convention  and  the  lAA.  Also,  the 
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Department  had  to  adapt  the  work 
product  of  Acton  Bumell  into  a  Federal 
regulatory  format  and  to  address  a 
number  of  issues  that  had  not  been 
raised  or  addressed  during  the 
preliminary  public  input  phase.  These 
regulations  are  now  published  for  notice 
and  comment  under  the  APA,  5  U.S.C. 
553,  as  required  by  the  lAA. 

C.  Overview  of  the  Proposed  Regulations 

These  regulations  contain  the 
following  sections:  Subpart  A  contains 
the  definitions  governing  the  use  of 
defined  terms  throughout  these 
regulations.  Subpart  B  sets  forth  the 
process  by  which  the  Department  will 
designate  one  or  more  accrediting 
entities  to  perform  the  accreditation  and 
approval  functions  and  describes  the 
authority  and  responsibilities  of 
accrediting  entities.  Subpart  C 
articulates  the  accreditation  and 
approval  requirements  of  the  LAA  by 
describing  which  entities  are  covered  by 
the  LAA's  requirements,  delineating  the 
exceptions  to  those  requirements,  and 
addressing  the  responsibilities  of  public 
bodies  that  provide  adoption  services  in 
Convention  cases.  Subparts  D  and  E 
describe  the  process  for  seeking  and 
being  evaluated  for  accreditation  or 
approval.  Subpart  F  sets  forth  in  detail 
the  standards  for  accreditation  and 
approval,  including  the  parameters  and 
requirements  for  working  with  entities 
or  individuals  in  the  United  States  or  in 
other  Convention  countries  that  are  not 
accredited  or  approved  but  will  act 
under  the  supervision  and 
responsibility  of  an  agency  or  person 
accredited  or  approved  in  the  United 
States.  Subparts  G  and  H  address 
notification  of  accreditation  and 
approval  decisions  and  the  process  for 
renewing  accreditation  or  approval. 
Subparts  I,  J,  K,  and  L  cover  monitoring 
of  and  complaints  against  accredited 
agencies  and  approved  persons,  adverse 
actions  against  accredited  agencies  or 
approved  persons  by  the  accrediting 
entity,  and  suspension,  cancellation,  or 
debarment  of  accredited  agencies -or 
approved  persons  by  the  Secretary. 
Subpart  M  addresses  how  and  imder 
what  circumsta  nces  the  accrediting 
entities  will  disseminate  and  report 
information  about  accredited  agencies 
and  approved  persons  to  the  public  and 
to  the  Secretary.  Finally,  subpart  N  sets 
forth  the  procediu^s  and  standards  for 
temporary  accreditation. 

1.  Subpart  A — General  Provisions 

Subpart  A  contains  the  definitions  for 
part  96.  Most  of  the  definitions  are  taken 
directly  from  the  lAA.  If  a  specific 
definition  substantially  affects  a 
particular  provision  in  the  proposed 


regulation,  the  definition  t3rpically  is 
addressed  below  in  the  context  of 
discussion  of  that  provision.  The  LAA 
definition  of  Convention  adoption, 
however,  has  ramifications  throughout 
the  regulations,  and  thus  is  addressed  in 
this  introductory  section. 

The  definition  for  Convention 
adoption  was  difficult  to  draft  because 
the  Convention  and  the  lAA  contain 
differently  worded  rules  for  when  the 
Convention  will  apply  to  a  particular* 
intercoimtry  adoption.  Article  2  of  the 
Convention,  provides:  "the  Convention 
shall  apply  where  a  child  habitually 
resident  in  one  Contracting  State  ('the 
State  of  origin')  has  been,  is  being,  or  is 
to  be  moved  to  another  Contracting 
State  ('the  receiving  State')  either  after 
his  or  her  adoption  in  the  State  of  origin 
by  spouses  or  a  person  habitually 
resident  in  the  receiving  State,  or  for  the 
piuposes  of  such  an  adoption  in  the 
receiving  State  or  in  the  State  of  origin." 
(S.  Treaty  Doc.  105-51,  Art.  2).  Under 
the  LAA,  however,  a  Convention 
adoption  is  defined  as  an  adoption  of  a 
child  resident  in  a  foreign  country  party 
to  the  Convention  by  a  U.S.  citizen,  or 
an  adoption  of  a  child  resident  in  the 
United  States  by  an  individual  residing 
in  another  Convention  country.  (Pub.  L. 
106-279,  3(10)). 

The  regulations  attempt  to  clarify  the 
LAA  definition  of  Convention  adoption 
and  to  harmonize  the  Convention  and 
the  LAA  definitions.  The  LAA  definition 
of  Convention  adoption,  taken  literally, 
would  include  every  adoption  in  a 
Convention  country  by  a  US.  citizen. 
For  example,  the  definition  would 
include  children  outside  the  United 
States  adopted  in  accordance  with  a 
coimtry's  adoption  procedures  by  a  U.S. 
citizen  parent  who  did  not  intend  to 
move  the  child  back  to  the  United 
States.  In  such  situations,  the  country  of 
origin  usually  does  not  treat  the 
adoption  as  an  intercountry  adoption 
covered  by  the  Convention  and  thus 
requiring  the  use  of  accredited  agencies 
or  approved  persons.  The  Department 
does  not  believe  that  the  intent  of  the 
LAA  or  the  Convention  was  to  treat  all 
adoptions  of  children  in  a  Convention 
country  by  a  U.S.  citizen  parent  as 
intercountry  adoptions  covered  by  the 
Convention.  Therefore,  the  definition  of 
Convention  adoption  in  §  96.2  construes 
the  lAA  definition  of  Convention 
adoption  by  specifying  the  requirement 
that  the  child,  in  connection  with  his  or 
her  adoption,  must  have  moved,  or  there 
must  be  an  intent  to  move  the  child, 
from  one  Convention  country  to  another 
Convention  country.  This  interpretation 
of  the  LAA  definition  of  Convention 
adoption  is  intended  to  make  clear  that 
adoptions  by  a  U.S.  citizen  residing 


abroad,  even  in  a  country  party  to  the 
Convention,  are  not  always 
automatically  intercountry  adoptions 
covered  by  the  Convention  where  the 
adopting  parent  is  a  U.S.  citizen.  The 
Department  welcomes  comment  on  the 
definition  of  Convention  adoption, 
especially  from  those  organizations  or 
agencies  and  persons  who  assist  U.S. 
citizens  residing  abroad  with  adoptions 
and  frxam  prospective  and  adoptive 
parents  living  abroad  as  well. 

2.  Subpart  B — Selection,  Designation,  - 
and  Duties  of  Accrediting  Entities 

Subpart  B  addresses  the  Department's 
designation  of  accrediting  entities.  The 
Department  will  designate  one  or  more 
private,  non-profit  organizations  or 
State-based  authorities  to  act  as 
accrediting  entities  and  enter  into 
agreements  with  them  for  this  purpose. 
Such  entities  will  have  responsibility 
for:  Evaluating  the  eligibility  of  agencies 
and  persons  for  accreditation  or 
approval  and  granting  or  denying 
accreditation  or  approval;  determining 
whether  to  renew  accreditation  or 
approval;  monitoring  and  addressing 
complaints  against  accredited  agencies 
and  approved  persons;  taking  adverse 
action  against  accredited  agencies  and 
approved  persons;  and  disseminating 
and  reporting  information  about 
accredited  agencies  and  approved 
persons.  Subpart  B  sets  forth  the    . 
eligibility  criteria  for  designation  as  an 
accrediting  entity,  additional 
requirements  for  designation,  the 
authorities  and  responsibilities  of 
accrediting  entities,  the  general  content 
of  the  Agreement,  and  what  actions  the 
Department  may  take  against  an 
accrediting  entity  that  fails  to  fulfill  its 
responsibilities  as  set  forth  in  these 
regulations  or  the  Agreement. 

Subpart  B  also  sets  forth  the 
procedures  and  requirements 
accrediting  entities  must  follow  when 
setting  a  fee  schedule.  Accrediting 
entities  may  only  charge  fees  on  a  cost- 
recovery  basis,  and  the  Department 
must  approve  the  fee  schedule. 
Additionally,  an  accrediting  entity  must 
make  such  fee  schedules  available  to  the 
public  upon  request  and  specify  the  fees 
to  be  charged  to  an  applicant  in  a 
contract  between  the  accrediting  entity 
and  the  applicant. 

Several  aspects  of  the  proposed 
regulations  relating  to  fees  deserve 
particular  note.  First,  the  Secretary  may 
require  a  portion  of  the  fee  to  cover  the 
Complaint  Registry.  Second,  applicants 
will  pay  a  single  fee  that  will  cover  both 
the  pre-  and  post-accreditation/approval 
work  of  any  accrediting  entity.  The  fee 
will  be  non-refundable  even  if  an 
application  is  denied. 
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The  Department  seeks  comments  from 
all  parties,  especially  frt>m  potential 
accrediting  entities,  on  the  regulations 
governing  the  accreditation  and 
approval  process.  In  particular, 
potential  accrediting  entities  shoidd 
comment  on  the  practical  issues  these 
regulations  may  present  for  them  if  they 
seek  to  become  designated  as 
accrediting  entities. 

3.  Subpart  C — ^Accreditation  and 
Approval  Requirements  for  the 
Provision  of  Adoption  Services 

(a)  Authorized  Providers.  Subpart  C 
explains  what  agencies  and  persons  are 
subject  to  the  lAA's  accreditation  and 
approval  requirements  and  imder  what 
conditions  they  may  provide  adoption 
services  in  Convention  cases.  Section 
201  of  the  lAA  mandates  that,  once  the 
Convention  enters  into  force  for  the 
United  States,  no  agency  or  person  may 
offer  or  provide  "adoption  services,"  as 
defined  §  96.2(e),  in  connection  with  a 
Convention  adoption  in  the  United 
States  unless  that  agency  or  person  is 
accredited  or  temporarily  accredited  or 
approved  pursuant  to  these  regulations. 
If  the  agency  or  person  is  not  accredited, 
temporarily  accredited,  or  approved,  it 
must  (1)  be  providing  adoption  services 
under  the  supervision  and 
responsibility  of  an  accredited  agency, 
temporarily  accredited  agency,  or 
approved  person  {"a  supervised 
provider");  (2)  be  performing  an  activity 
that  is  exempted  from  the  accreditation 
or  approval  requirements;  or  (3)  or  be 
operating  as  a  public  body. 

The  requirement  to  be  accredited, 
temporarily  accredited,  or  approved 
applies  regardless  of  the  munber  of 
adoption  cases  for  which  the  agency  or 
person  is  offering  or  providing 
"adoption  services."  The  provision  of 
an  adoption  service  in  one  Convention 
adoption  case  is  sufficient  to  trigger  this 
requirement.  Conversely,  if  an  agency  or 
person  does  not  provide  'adoption 
services"  in  any  cases  subject  to  the 
Convention,  this  requirement  does  not 
apply.  U  an  agency  or  person  is 
providing  adoption  services  in  both 
Convention  and  non-Convention  cases, 
the  requirement  applies. 

It  is  critical  to  note  that  the 
requirements  pertaining  to  accreditation 
and  ap^oval  are  triggered  when  an 
agency  or  person  offers  or  provides  any 
single  one  of  the  six  services  listed  in 
the  definition  of  "adoption  s€Jrvices." 
(Pub.  L.  106-279,  section  3(3)).  The 
lAA's  definition,  which  is  adopted  by 
these  regulations,  lists  six  core,  but 
limited  functions,  that  it  calls  "adoption 
services."  (Pub.  L.  106-279,  section 
3(3)).  Services  that  are  not  listed  in  the 
definition  given  in  §  96.2(e)  of  these 


regulations  pe  not  considered 
"adoption  services"  for  the  purpose  of 
the  lAA  and  therefore  do  not  trigger  the 
requirement  that  the  agency  or  person 
providing  t^e  service  be  accredited, 
temporarily  accredited,  or  approved  or 
be  operating  imder  the  supervision  and 
responsibility  of  an  accredited  agency, 
temporarily^  accredited  agency,  or 
approved  person.  Therefore,  for 
example,  if  an  agency  or  person 
provides  omy  services  not  listed  in  the 
definition  of  adoption  services  (such  as 
post-placement  counseling,  a  medical 
evaluation  of  a  child's  records  or  of  a 
video  of  thej  child  provided  by  the 
child's  couijtry  of  residence,  pre- 
adoptive  patent  training  courses  or 
meetings,  ot  post-adoption  services  for 
children  wt  ose  adoptions  were 
dissolved),  hat  agency  or  person  is  not 
required  to  )e  accredited,  temporarily 
accredited,  i  )r  approved  or  to  operate 
under  the  si  ipervision  and 
responsibili  y  of  an  accredited  agency, 
temporarily 'accredited  agency  or 
approved  person.  Conversely,  if  a 
service  proMlided  by  an  agency  or  person 
is  listed  as  aiy  one  of  the  six  adoption 
services  in  tpe  definition  of  adoption 
services,  tha  agency  or  person  must  be 
accredited,  jemporarily  accredited,  or 
approved  or  it  must  act  under  the 
supervision 'and  responsibility  of  an 
accredited  agency,  temporarily 
accredited  a  jency,  or  approved  person 
(unless  it  is  p.  public  body  or  is  only 
performing  kn  exempted  service).  For 
example,  sei  :uring  necessary  consents  to 
termination  of  parental  rights  and  to 
adoption  is  )ne  of  the  defined  six 
adoption  sei  vices.  Thus,  a  lawyer,  who 
may  provid<  this  service  now  as  a  legal 
service,  maj  not  do  so  in  Convention 
cases  unless  he  or  she  is  approved  or  is 
doing  so  as  ]  )art  of  an  accredited  agency, 
temporarily  accredited  agency,  or  an 
approved  pt  rson  or  is  acting  under  the 
supervision  and  responsibility  of  an 
accredited  a  ?ency,  temporarily 
accredited  agency,  or  approved  person. 

When  det  srmining  whether  an 
activity  is  it  eluded  in  the  definition  of 
adoption  sei  vices,  the  reader  must  pay 
close  attenti  an  to  the  language  used  in 
the  list  of  services.  For  example,  post- 
placement  lAonitoring,  but  not  post- 
placement  c  3unseling,  is  included  in 
the  definition  of  "adoption  services." 
Therefore,  tie  former  triggers  the 
requirement ,  but  the  latter  does  not. 
Similarly,  oi  le  listed  adoption  service  is 
"identifyinaand  arranging  an 
adoption."  An  agency  or  person  that 
both  identifies  a  child  for  adoption  and 
arranges  the  adoption  would  be  covered 
by  the  requi  'ement.  On  the  other  hand, 
a  magazine  tr  TV  show  or  newsletter, 


which  simply  posts  pictures  and 
information  about  children  waiting  for 
adoptive  placements  on  behalf  of  other 
agencies,  persons,  or  public  bodies, 
would  not  be  covered.  These  media 
companies  are  not  covered  because  they 
are  only  communicating  information  on 
a  child  awaiting  placement,  rather  than 
both  identifying  a  child  for  adoption 
and  arranging  the  adoption. 

Although  some  of  the  preliminary 
public  input  as'^erted  that  Congress  did 
not  intend  for  each  single,  named 
adoption  service  to  trigger  the 
accreditation,  approval,  or  supervision 
requirement,  the  Department  has 
rejected  such  an  interpretation  of  the 
lAA.  Instead,  the  Department  interprets 
the  LAA  as  mandating  that  the  provision 
of  any  one  of  these  six  adoption  services 
triggers  the  requirement  that  an  agency 
or  person  be  accredited,  temporarily 
accredited,  or  approved  or  operate 
imder  the  supervision  and 
responsibility  of  an  accredited  agency, 
temporarily  accredited  agency,  or 
approved  person  (unless  it  is  a  public 
body  or  is  only  performing  an  exempted 
service).  The  alternative  reading — ^that 
the  requirement  is  triggered  only  when 
an  agency  or  person  actually  provides 
all  six  services — would  nullify  the 
protective  intention,  capacity,  and  effect 
of  the  lAA.  Such  a  reading  would 
permit  an  agency  or  person  to  decline  to 
provide  one  of  the  enumerated  adoption 
services  and  thereby  evade  the 
requirement. 

(b)  Accreditation  and  Approval 
Versus  Acting  as  a  Supervised  Provider. 
Although  the  lAA  is  clear  that  an  agency 
or  person  wishing  to  offer  or  provide 
adoption  services  in  cases  subject  to  the 
Convention  must  be  accredited, 
temporarily  accredited,  or  approved  or 
operate  under  the  supervision  of  an 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
(unless  it  is  a  public  body  or  providing 
only  an  exempted  service),  it  does  not 
provide  guidance  on  how  to  choose 
between  these  options.  The  Department 
imderstands  that  each  agency  or  person 
will  face  a  difficult  choice  in  making 
this  decision  and  is  not  able  to  provide 
specific  advice  on  what  is  best  for  each 
individual  agency  or  person.  However, 
the  Department  believes  it  is  helpful  to 
imderscore  the  ramifications  of 
choosing  between  being  accredited/ 
approved  and  being  a  supervised 
provider.  First,  agencies  and  persons 
that  do  not  become  accredited, 
temporarily  accredited,  or  approved 
must  be  supervised  by  an  accredited 
agency,  temporarily  accredited  agency, 
or  approved  perscm  (imless  they  are  a 
public  body  or  are  providing  only  an 
exempted  service  in  the  case).  Second, 
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agencies  and  persons  that  do  not 
become  accredited,  temporarily 
accredited,  or  approved,  and  instead  act 
as  a  supervised  provider,  are  not  subject 
to  all  of  the  standards  in  subpart  F.  They 
are,  however,  subject  to  the  standards 
contained  in  §  96.45  (supervised 
providers  in  the  United  States)  or 
§  96.46  (supervised  providers  in  other 
Convention  coimtries)  of  subpart  F. 
Third,  agencies  and  persons  Uiat  do  not 
become  accredited,  temporarily 
accredited,  or  approved  cannot  operate 
as  the  primary  provider  in  a  Convention 
case. 

(c)  Primary  Providers.  These 
regulations  establish  as  a  principle  of 
accreditation  and  approval  that  an 
accredited  agency,  temporarily 
accredited  agency,  or  an  approved 
•person  must  identify  itself  as  the 
"primary  provider"  in  each  Convention 
case.  The  primary  provider  must  be  an 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person. 
It  cannot  be  a  supervised  provider.  If 
there  is  only  one  accredited  agency, 
temporarily  accredited  agency,  or 
approved  person  among  the  agencies 
and  persons  providing  the  six  adoption 
services  (as  defined),  then  that  one 
inherently  must  act  as  the  primary 
provider.  Where  more  than  one 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
is  providing  services  in  ihe  same 
Convention  case,  and  therefore  more 
than  one  agency  or  person  is  eligible  to 
act  as  the  primary  provider,  the  agency 
or  person  performing  the  tasks  listed  in 
§  96.14(a)(l)-(4)  must  be  designated  as 
the  primary  provider.  Whether  the 
accredited  or  temporarily  accredited 
agency  or  the  approved  person  is 
providing  all  of  ihe  adoption  services 
itself  or  is  using  supervised  providers  or 
other  providers  to  provide  the  six 
adoption  services,  the  regulations  also 
establish,  as  a  principle  of  accreditation 
and  approval,  that  all  six  of  the  services 
listed  in  the  definition  of  adoption 
services  must  be  provided  in  each 
Convention  adoption  case. 

The  primary  provider  luider  the 
accreditation  and  approval  standards 
has  two  principal  responsibilities.  First, 
the  primary  provider  is  responsible  for 
ensiu-ing  that  all  six  of  the  adoption 
services  listed  in  the  definition  of 
"adoption  services"  are  provided  in 
each  Convention  case.  Second,  the 
primary  provider  is  responsible  for 
supervising  non-accredited  agencies  and 
non-approved  persons  that  are 
providing  adoption  services  (as  defined) 
in  the  case.  The  requirements  and 
parameters  for  providing  supervision 
can  be  foimd  in  §§  96.45  and  96.46. 


The  primary  provider  principle  is 
appropriate  and  necessary  for  a  number 
of  reasons.  Although  the  lAA  is  cle.ar 
that  agencies  and  persons  providing 
adoption  services  in  aConvention  case 
must  either  be  accredited,  temporarily 
accredited,  or  approved  or  supervised,  it 
is  silent  on  how  supervision  will  be 
provided  and  how  providers  in  the  same 
Convention  case  must  coordinate 
adoption  service  delivery.  These 
regulations  provide  that  framework 
through  the  creation  of  the  primary 
provider  requirement  incorporated  into 
the  accreditation  and  approval 
standards  as  appropriate.  Also,  to 
provide  clarity  in  response  to  the 
numerous  inquiries  about  the 
requirement  during  the  preliminary 
public  input  phase,  the  primary 
provider  principle  appears  in  the 
regulations  as  a  freestanding  provision 
in  §  96.14,  which  is  cross-referenced  to 
the  definition  of  primary  provider  in 
§  96.2(cc). 

The  Department  is  aware  that  this 
principle  both  reflects  and  changes 
current  practice.  This  scheme  allows 
agencies  and  persons,  especially  small 
agencies  and  persons,  to  continue  to 
form  the  network  of  providers  needed  to 
complete  each  individual  intercountry 
adoption.  The  Department  does  not 
want  to  interfere  imnecessarily  with 
how  a  network  is  formed  to  provide 
services  in  each  particular  adoption 
case.  The  Department  understands  that 
agencies  with  an  adoption  program  in 
one  country  must  be  able  to  connect 
with  potentially  50+  other  agencies  or 
persons  because  the  prospective 
adoptive  parent(s)  to  be  matched  with  a 
child  could  be  in  any  one  of  the  50 
States  or  in  other  U.S.  jurisdictions. 
Conversely,  prospective  adoptive 
parent(s)  who  seek  to  adopt  a  particular 
child  identified  as  in  need  of  an 
adoptive  placement  must  be  able  to 
connect  with  an  agency  or  person 
(which  may  not  be  located  in  the  State 
where  the  prospective  adoptive 
parent(s)  resides]  that  has  an  adoption 
program  in  the  country  of  origin  from 
which  they  wish  to  adopt  a  child.  In 
deference  to  the  historically  important 
role  the  formation  of  networks  and  the 
use  of  small  agencies  and  persons  have 
played  in  providing  services  that  match 
children  from  many  different  countries 
of  origin  with  prospective  adoptive 
parent(s)  in  diverse  and  widely 
dispersed  geographical  areas,  the 
Department  has  crafted  regulations  that 
allow  such  relationships  among 
agencies  or  persons  to  continue.  The 
Department's  goal  is  to  mirror  current 
practices  and  to  provide  regulatory 
flexibility  so  that  the  regulations  do  not 


negatively  affect  small  agencies  and 
persons  and  other  providers. 

The  regulations  through  the 
accreditation  and  approval  standards  do 
require,  however,  an  accredited  agency, 
temporarily  accredited  agency,  or 
approved  person  in  every  case  be  ^ 
identified  as  the  primary  provider  and 
formally  assume  responsibility  for 
supervision  of  other  providers  in  the 
case,  both  in  the  United  States  and 
overseas,  that  are  not  accredited  or 
approved.  Another  important  provision, 
in  §§  96.45(c)  and  96.46(c),  is  that  a 
primary  provider  must  assume  legal 
responsibility  for  the  actions  of 
supervised  providers,  both  in  the  United 
States  and  overseas. 

As  stated,  the  Department  is  not 
seeking  to  alter  current  practice 
imnecessarily,  particularly  where 
current  practice  does  not  give  rise  to  the 
types  of  abuses  that  the  Convention  and 
the  LAA  seek  to  cvulail.  In  this  case, 
however,  while  the  concept  of 
identifying  a  primary  provider  is  not  an 
established  practice  and  is  not  provided 
for  in  the  LAA,  the  Department  has 
congluded  that  it  is  necessary  to  have  an 
organizing  principle  to  ensiue  that  one 
agency  or  person  has  ultimate 
responsibility  for  proper  and  effective 
service  provision.  Close  coordination  is 
particularly  important  given  the 
Convention's  requirements  that  key 
tasks  and  determinations  be  undertaken 
and  made  before  the  adoption  proceeds 
to  ensure  that  the  adoption  is  in  the  best 
interests  of  the  individual  child  and  in 
compliance  vdth  U.S.  obligation's  to 
other  Convention  countries.  The 
Department  also  believes  that  the 
primary  provider  requirement  will 
improve  practice  without  unduly 
changing  the  adoption  community's 
current  structme  for  providing  adoption 
services.  The  Department  also  notes 
that,  consistent  with  the  LAA,  the 
regulations  provide  for  regulatory 
flexibility  and  enable  all  agencies  or 
persons,  including  those  that  are  small, 
to  choose  to  become  accredited, 
temporarily  accredited,  or  approved 
(and  act  as  a  primary  provider  in  a 
particular  case  where  necessary)  or  to  be 
supervised  providers. 

When  acting  as  the  primary. provider 
and  using  supervised  providers,  the 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
must  comply  with  §  96.44  (Acting  as 
Primary  Provider),  §  96.45  (Using 
Supervised  Providers  in  the  United' 
States),  and  §  96.46  (Using  Supervised 
Providers  in  Other  Convention 
Coimtries)  as  well  as  all  of  the  other 
standards  in  subpart  F. 

The  primary  provider  may  work  with 
a  variety  of  entities.  In  the  United 


54078 


Federal  Register / Vol.  68.  No.  178 /Monday,  September  15,  2003 /Proposed  Rules 


States,  the  primary  provider  may  work 
with:  (1)  Other  U.S.  accredited  agencies, 
temporarily  accredited  agencies,  and 
approved  persons;  (2)  agencies  and 
persons  acting  imder  its  supervision  and 
responsibility  (U.S.  supervised 
providers);  (3)  public  bodies;  and  (4) 
exempted  providers.  In  another 
Convention  country,  the  primary 
provider  may  work  with:  (1)  Agencies, 
persons,  or  other  entities  accredited  by 
the  other  Convention  coimtry;  (2) 
Convention  coimtry  public  authorities 
or  competent  authorities;  and  (3) 
agencies,  persons,  or  other  entities 
acting  under  the  primary  provider's 
supervision  and  responsibility  ("foreign 
supervised  providers").  As  noted,  the 
conditions  on  the  use  of  these  agencies, 
persons,  or  other  entities,  whether 
domestic  or  foreign,  are  listed  in 
§§96.45  and  96.46. 

(d)  Supervised  Providers.  Agencies     . 
and  persons  that  do  not  become 
accredited  or  approved  may  provide 
adoption  services  in  the  United  States  in 
cases  subject  to  the  Convention  only 
under  the  supervision  and 
responsibility  of  the  accredited  agency, 
temporarily  accredited  agency,  or 
approved  person  that  is  acting  as  the 
primary  provider  in  the  case  (unless 
they  are  a  public  body  or  are  only 
performing  an  exempted  service).  These 
agencies  or  persons  are  called 
"supervised  providers."  Supervised 
providers  are  not  required  to  be  in 
substantial  compliance  with  all  of  the 
accreditation  and  approval  standards  set 
forth  in  subpart  F.  However,  these 
regulations  do  set  forth  requirements 
that  apply  when  a  primary  provider 
uses  a  supervised  provider  to  provide 
adoption  services  in  a  Convention  case. 
Those  requirements  are  set  forth  in 
§§96.45  and  96.46. 

The  following  entities  are  not 
considered  supervised  providers:  (1) 
Agencies  or  persons  that  are  accredited, 
temporarily  accredited,  or  approved  in 
the  United  States;  (2)  public  bodies;  (3) 
agencies,  persons,  or  entities  accredited 
by  other  Convention  countries;  and  (4) 
public  authorities  and  competent 
authorities  of  other  Convention 
countries.  Such  entities  are  not  required 
to  act  as  supervised  providers;  that  is, 
they  are  not  required  to  act  under  what 
in  these,  regulations  is  referred  to  as  the 
supervision  and  responsibility  of  the 
primary  provider.  Primary  providers  are 
not  required  to  provide  supervision  and 
responsibility  for  them  when  they 
provide  adoption  services  in  a 
Convention  case.  Only  non-accredited 
and  non-approved  entities  that  do  not 
fall  into  one  of  these  categories  are 
considered  supervised  providers  for  the  , 
purpose  of  these  regulations.  While  the 


primary  pi  ovider  will  have  legal 
responsibi  ity  for  the  work  of  its 
supervise(  providers,  it  will  not  have 
legal  respt  nsibility  for  the  work  of  other 
accredited  ^approved  providers;  public 
bodies;  agencies,  persons,  or  entities 
accredited  by  other  Convention 
countries,  and  public  authorities  and 
competeni  authorities  of  other 
Convention  countries,  except  to  the 
extent  that  the  primary  provider  must 
ensiu«  tha^  all  six  adoption  services  are 
provided. 

(e)  ActiTfities  That  Do  Not  Require 
Accreditation,  Approval,  or 
Supervisicm.  The  lAA  highlights  four 
types  of  adtivities  that,  under  specified 
circirnistances,  do  not  give  rise  to  the 
requirement  that  an  agency  or  person  be 
accredited!  temporarily  accredited,  or 
approved  ir  operate  imder  the 
supervision  and  responsibility  of  an 
accredited  agency,  temporarily 
accredited, agency,  or  approved  person. 
These  activities  are:  (1)  The  completion 
of  a  home  study  or  child  background 
study;  (2)  1  lie  provision  of  child  welfare 
services  w  lere  the  agency  or  person  is 
not  perfon  ling  any  other  adoption 
service  in  he  case;  (3)  the  provision  of 
legal  servi  ;es  where  the  agency  or 
person  is  r  ot  performing  any  adoption 
service  in  he  case;  or  (4)  activities 
undertakei  i  by  prospective  adoptive 
parent(s)  acting  on  their  own  behalf. 

Home  Si  udy  or  Child  Background 
Study.  Eve  n  though  it  is  listed  as  an 
adoption  s  jrvice  in  the  LAA  definition 
of  adoptio^  services,  the  performance  of 
a  home  stiidy  or  child  background 
study,  by  i  self,  does  not  require  the 
agency  or  ]  lerson  to  be  accredited, 
temporaril  /  accredited,  or  approved  or 
operate  un  ler  the  supervision  and 
responsibi  ity  of  the  primary  provider, 
where  the  igency  or  person  is  not 
performinj  any  other  adoption  service 
(as  definec )  in  the  case.  (Pub.  L.  106- 
279,  3(3)  aj  id  201(b)(1)).  The  reader 
should  not  b  that  this  exception  only 
applies  wh  ere  the  agency  or  person,  ^s 
not  also  prpviding  any  other  service 
listed  as  art  adoption  service  in  the  case. 
(Pub.  L.  lGB-279,  201(b)(1)).  If  the 
agency  or  f  erson  is  performing  another 
adoption  » srvice  in  addition  to  the 
home  stud  r  or  child  background  study, 
it  must  be  \  iccredited,  temporarily 
accredited,  or  approved  or  it  must 
perform  th  i  service  under  the 
supervisioi »  and  responsibility  of  the 
primary  pr  jvider.  Agencies  or  persons 
that  operas  imder  the  home  study/child 
background  study  exemption  are  called 
"exempted  providers."  The  home  study 
or  child  background  study,  as  well  as 
any  relatec  reports  or  updates,  from  an 
exempted  )rovider  must  be  approved  by 
an  accredi  sd  agency  or  temporarily 


accredited  agency.  This  approval 
requirement  is  included  to  satisfy  the 
requirements  of  Article  22(5)  of  die 
Convention  and  section  201(b)(1)  of  the 
lAA. 

A  number  of  practitioners  suggested 
to  Acton  Bumell  that  the  regulations 
should  exempt  agencies  and  persons 
(both  individuals  and  for-profits)  that 
perform  both  home  studies  and  post- 
placement  monitoring  from  the . 
requirement  to  be  accredited, 
temporarily  accredited,  or  approved  or 
operate  under  the  supervision  and 
responsibility  of  the  primary  provider. 
The  Department  does  not  read  the  LAA 
to  permit  such  an  expansion  of  the 
exemption.  The  language  of  section 
201(b)(1)  of  the  lAA  on  its  face  makes 
clear  that  providing  another  adoption 
service  in  addition  to  the  home  study  or 
child  background  study  triggers  the 
requirement.  Because  post-placement 
monitoring  (before  the  legal  adoption 
takes  place)  is  explicitly  defined  as  an 
adoption  service,  those  agencies  and 
persons  providing  both  the  home  study 
and  post-placement  monitoring  must 
either  be  accredited,  temporarily 
accredited,  or  approved,  or  operate 
under  the  supervision  and 
responsibility  of  the  primary  provider. 

Child  Weliare  Services  and  Legal 
Services.  Child  welfare  services  and 
legal  services,  in  accordance  with  the 
LAA  definitions,  are  not  "adoption 
services."  Therefore,  they  do  not  by 
themselves  trigger  the  requirement  that 
the  agency  or  person  be  accredited, 
temporarily  accredited,  or  approved  or 
operate  under  the  supervision  and 
responsibility  of  tlie  primary  provider. 
The  lAA  specifically  highlights  that  the 
provision  of  child  welfare  services  and 
legal  services  does  not  trigger  this 
requirement,  so  long  as  the  agency  or 
person  is  not  also  performing  in  the  case 
a  service  listed  as  an  adoption  service. 

If  the  agency  or  person  is  also 
providing  an  adoption  service  in  the 
case,  however,  it  must  be  accredited, 
temporarily  accredited,  approved,  or 
supervised.  Acton  BumeU  received 
some  comments  arguing  that  the 
provision  of  a  home  study  and  a  child 
welfare  service  in  the  same  case  should 
not  trigger  this  requirement.  The 
Department  nevertheless  reads  the  LAA 
as  not  allowing  the  child  welfare 
exemption  to  apply  if  any  one  of  the 
adoption  services,  including  the  home 
study,  in  addition  to  a  child  welfare 
service,  is  provided.  Thus,  for  example, 
if  an  agency  provides  post-adoption 
evaluations  but  does  not  provide  the 
home  study  or  any  of  the  other  six 
adoption  services,  it  is  not  required  to 
be  accredited  or  supervised.  In  contrast, 
if  an  agency  provides  both  the  home 
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study  and  the  post-adoption 
evaluations,  it  must  be  accredited  or 
supervised  because  the  home  study  is 
one  of  the  six  listed  adoption  services. 

For  clarity,  the  definitions  section 
provides  a  non-exhaustive  list  of  the 
types  of  services  that  would  be 
considered  "child  welfare  services"  or 
"legal  services."  This  list  is  simply 
illustrative,  and  meant  to  highlight 
those  common  child  welfare  and  typical 
legal  services  provided  in  an  adoption 
case  and  to  provide  reassurance  that 
such  services  do  not  trigger  the 
requirement  that  the  agency  or  person 
be  accredited,  temporarily  accredited, 
approved,  or  supervised.  Since  only  the 
six  services  listed  in  the  definition  of 
adoption  services  trigger  the 
requirement  to  become  accredited, 
temporarily  accredited,  or  approved,  or 
to  operate  under  the  supervision  and 
responsibility  of  an  accredited, 
temporarily  accredited,  or  approved 
provider,  it  is  not  necessary  to  have  an 
exhaustive  list  of  child  welfare  or  legal 
services.  If  the  service  being  provided  is 
not  one  of  the  six  listed  in  the  definition 
of  adoption  services,  the  requirement  is 
not  triggered. 

Regarding  the  provision  of  legal 
services,  some  of  the  preliminary  public 
input  noted  that  some  States  do  not 
permit  an  individual  to  provide  both 
legal  services  and  adoption  services  in 
a  case.  These  regulations  as  proposed 
are  not  intended  to  supplant  or  alter 
existing  State  law  in  this  respect; 
therefore,  an  individual  can  only 
provide  both  adoption  services  and  legal 
services  in  a  case  where  not  prohibited 
from  doing  so  by  the  relevant  State  law. 
Similarly,  some  State  authorities  asked 
whether  attorneys  for  public  bodies 
must  be  approved  persons.  Under  the 
proposed  regulations,  attorneys  who  are 
providing  adoption  services  as  part  of 
their  employment  with  public  bodies 
are  not  required  to  be  approved  or  to 
operate  imder  the  supervision  and 
responsibility  of  a  primary  provider. 

Prospective  Adoptive  Parent(s)  Acting 
on  Their  Own  Behalf.  Prospective 
adoptive  parent(s)  may  act  on  their  ov»ni 
behalf  without  becoming  approved  or 
operating  under  the  supervision  of  an 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person, 
as  long  as  acting  on  their  own  behalf  is 
not  prohibited  by  State  law  or  the  law 
of  the  other  Convention  coimtry 
involved.  More  specifically,  in  a  case 
where  the  child  is  immigrating  to  the 
United  States,  the  conduct  must  be 
permissible  under  the  laws  of  the  State 
in  which  the  prospective  adoptive 
parent(s)  reside  and  the  laws  of  the 
Convention  country  from  which  the 
parent(s]  seek  to  adopt.  Conversely,  in  a 


case  where  a  child  is  emigrating  from 
the  United  States,  the  conduct  must  be 
permissible  under  the  laws  of  the  State 
where  the  child  resides  and  the  laws  of 
the  Convention  country  in  which  the 
prospective  adoptive  parent(s)  reside. 
Please  note  that  this  provision  only 
provides  an  exemption  from 
requirements  related  to  accreditation 
and  approval.  The  requirements  for 
intercountry  adoption  procedures  will 
address  how  prospective  adoptive 
parent(s)  acting  on  their  own  behalf 
must  comply  with  the  Convention,  the 
provisions  of  the  lAA,  and  other 
applicable  laws  when  completing  a 
Convention  adoption. 

(f)  Public  Bodies.  Public  bodies  are 
not  subject  to  the  accreditation  and 
approval  requirements  at  all,  and  no 
provision  is  made  in  this  regulation  for 
them  to  seek  accreditation  volimtarily. 
Therefore,  they  are  not  required  to  be 
accredited  or  temporarily  accredited  or 
to  operate  under  the  supervision  or 
responsibility  of  an  accredited  agency, 
temporarily  accredited  agency,  or 
approved  person  to  provide  adoption 
services  in  Convention  cases.  This 
exemption  for  public  bodies  reflects  the 
special  status  accorded  public  bodies  by 
the  Convention.  The  abuses  that 
partially  motivated  creation  of  the 
Convention  were  attributed  in  part  to 
malfeasance  by  private,  non-accredited 
agencies  and  persons.  Therefore,  the 
Convention  did  not  contemplate 
requiring  public  bodies  to  undergo  the 
same  evaluation  and  accreditation 
process.  Also,  the  Department  reads 
sections  3(14)  and  201(a)  of  the  lAA, 
which  provide  that  persons  to  be 
accredited/approved  shall  not  include 
an  agency  of  government,  as  excluding 
public  bodies  from  the  accreditation  and 
approval  requirement. 

Public  bodies  must,  however, 
otherwise  comply  with  the  Convention, 
the  lAA  and  other  applicable  law  when 
providing  services  in  Convention  cases. 
As  a  non-accredited  en  tit}',  a  public 
body  cannot  provide  supervision  and 
responsibility  for  other  entities 
providing  services  in  a  Convention  case. 
The  lAA  and  the  regulations  require  that 
the  entity  providing  supervision  and 
responsibility  be  an  accredited  agency, 
temporarily  accredited  agency,  or  an 
approved  person.  Therefore,  a  puhlic 
body  must  either  provide  all  adoption 
services  in  a  Convention  case  itself,  or 
must  use  only  other  public  bodies  or 
agencies,  competent  authorities,  or 
accredited,  temporarily  accredited,  or 
approved  entities  to  provide  adoption 
services  in  a  Convention  case. 


4.  Subpart  D — Application  Procedures 
for  Accreditation  and  Approval 

Subpart  D  governs  applications  for 
full  accreditation  or  approval.  Full 
accreditation  or  approval  refers  to 
accreditation  or  approval  granted  when 
an  agency  or  person  is  in  substantial 
compliance  with  the  comprehensive 
and  detailed  standards  in  subpart  F.  The 
LAA  also  permits  small  agencies  to 
apply  for  temporary,  as  opposed  to  full, 
accreditation  that  will  be  for  a  period  of 
one  or  two  years  after  the  Convention 
enters,  into  force  for  the  United  States. 
Except  as  otherwise  provided,  the 
procediues  in  subpart  D  do  not  apply  to 
applications  for  temporary 
accreditation.  The  rules  on  applications 
and  the  standards  for  temporary 
accreditation  are  in  subpart  N. 

Subpart  D  contains  special  provisions 
for  agencies  and  persons  that  seek  to  be 
accredited  or  approved  by  the  time  the 
Convention  first  enters  into  force  for  the 
United  States.  Such  an  agency  or  person 
must  apply  by  what  is  called  the 
"transitional  application  deadline" 
(TAD).  The  TAD  will  be  published  in 
the  Federal  Register.  Since  the 
Department  expects  there  to  be  a 
bottleneck  as  agencies  and  persons 
apply  for  initial  accreditation  and 
approval,  it  established  the  TAD  to 
manage  the  initial  accreditation/ 
approval  phase  and  to  ensure  that  all 
interested  agencies  and  persons  are  on 
notice  that  they  must  apply  by  the  TAD 
if  they  are  seeking  to  become  accredited 
or  approved  by  the  time  the  Convention 
enters  into  force  for  the  United  States. 
After  the  Department  learns  the  number 
of  agencies  and  persons  that  applied  by 
the  TAD,  and  has  an  estimate  of  how 
long  it  will  take  the  accrediting  entities 
to  evaluate  each  applicant  tincluding 
conducting  site  visits),  it  will  announce 
a  "deadline  for  initial  accreditation  or  . 
approval"  (DIA).  The  DIA  will  be  the 
date  by  which  an  agency  or  person  must 
complete  the  accreditation  xtr  approval 
process  so  as  to  be  accredited  or 
approved  when  the  Convention  enters 
into  force  for  the  United  States. 

The  regulations  provide  that  the 
accrediting  entity  must  use  its  best 
efforts  to  provide  a  reasonable 
opportunity  for  an  agency  or  person  that 
applied  by  the  TAD  to  complete  the 
process  by  the  DIA.  Only  those  agencies 
and  persons  that  are  accredited  or 
approved  by  the  DIA  will  be  included 
on  the  Department's  initial  list  of 
accredited  agencies  and  approved 
persons  sent  to  The  Hague  Conference 
Permanent  Bureau.  If  an  agency  or 
person  is  not  on  this  list  once  Uie 
Convention  enters  into  force  for  the 
United  States,  it  cannot  provide 


54080 Federal  Register /Vol.  68,  No.  1  '8 /Monday,  September  15,  2003 /Proposed  Rules 


adoption  services  in  Convention  cases 
untU  it  becomes  accredited  or  approved, 
unless  it  acts  under  the  supervision  and 
responsibility  of  the  primary  provider  in 
the  case,  or  is  a  public  body  or 
exempted  provider.  If  an  agency  or 
person  does  not  comply  with  this 
requirement,  it  risks  being  subject  to  the 
civil  and  criminal  penalties  provided  for 
in  the  lAA.  If  an  agency  or  person  is  not 
seeking  to  be  on  this  first  list,  it  may 
submit  an  application  for  accreditation 
and  approval  at  any  time.  Regardless  of 
when  an  agency  or  person  submits  its 
application,  a  designated  accrediting 
entity  must  evaluate  the  applicant  in  a 
timely  fashion. 

The  regulations  also  cover  how  an 
agency  or  person  selects  a  designated 
accrediting  entity.  The  agency  or  person 
must  apply  to  a  designated  accrediting 
entity  with  jurisdiction  over  its 
application.  The  Department,  after 
evaluating  potential  accrediting  entities, 
will  designate  selected  accrediting 
entities  and  define  their  jurisdiction.  An 
accrediting  entity's  jurisdiction  may  be 
limited  by  geography,  tyj>e  of  applicant 
(agency  or  person),  or  other  conditions 
determined  by  the  Department. 

The  Department  is  aware  that  some 
agencies  and  persons  have  previously 
undergone  voluntary  accreditation.  If 
the  entity  that  granted  such  voluntary 
accreditation  is  eventually  designated  as 
an  accrediting  entity  by  the  Department, 
any  agency  or  person  that  has 
previously  obtained  voluntary 
accreditation  firom  that  entity  may  apply 
to  that  same  entity  for  Convention 
accreditation  imder  these  regulations, 
but  is  not  required  to  do  so.^  When  an 


^Throughout  this  Preamble  and  regulations, 
accreditation  and  approval  refer  to  accreditation 
and  approval  under  these  regulations,  not  to  any 
other  system  of  accreditation.  Acton  Bumell 
received  substantial  comments  in  fovor  of  a 
"deeming"  mechanism,  which  would  permit 
agencies  that  have  already  been  voluntarily 
accredited  under  a  different  accreditation  system  to 
meet  via  "deeming"  these  new  Federal  regulatory 
standards  when  the  standards  are  the  same.  The 
Department  has  decided  not  to  permit  deeming.  The 
standards  developed  in  subpart  F  differ 
substantially  from  the  standards  currently  used  by 
potential  accreditors.  The  standards  in  this 
proposed  regulation  focus  mainly  on  intercountry 
adoption  practices  and  compliance  with  the 
Convention  and  lAA  requirements  rather  than 
general  corporate  governance  practices  and  quality 
assurance  systems.  These  requirements  are  derived 
from  newly  enacted  mandates,  and  currently  used 
accreditation  standards  do  not  yet  have  this  same 
focus.  Thnefore,  the  Department  has  concluded 
that  its  regulatory  standards  differ  substantially 
from  other  standards  and  that  the  use  of  a 
"deeming"  mechanism  would  have  little  practical 
utility  and  not  ensure  adequate  compliance  with 
the  Convention  and  the  lAA.  In  addition,  deeming 
could  give  an  advantage  in  the  start-up  phase  to 
some  providers  over  others.  The  Department 
ivelcomes  public  comment  on  this  issue,  especially 
from  potential  accreditors  as  well  as  agencies  that 
have  been  voluntarily  accredited.  The  Department 


applicant  applies  for  accreditation  or 
approval  f(^r  the  first  time  under  these 
regulation^,  an  applicant  may  apply  to 
any  accrediting  entity  with  jurisdiction 
over  its  aptlication.  Subsequent 
applicatioi  s  for  accreditation  or 
approval  a  e  subject  to  different  rules 
that  are  alsQ  described  in  subpart  D. 

5.  Subpart  E — Evaluation  of  Applicants 
for  Accreditation  and  Approval 

Subpart  t  governs  how  accrediting 
entities  mi^t  evaluate  applicants  for  full 
accreditation  or  approval.  The 
Department  recognizes  that  accrediting 
entities  cuirently  use  a  variety  of 
methods  fcf-  voluntary  accreditation  of 
all  types  oj social  service  providers, 
including  adoption  service  providers. 
However,  tpe  Department  chose  in  these 
regulations;  to  mandate  specific 
requiremei^ts  so  as  to  ensure  that  the 
processes  Used  to  scrutinize  agencies 
and  persoiK  for  compliance  are  fair  and 
can  be  unitrmly  applied  to  all  agencies 
and  personp. 

For  example,  the  regulations  require 
accrediting  entities  to  do  the  following: 
(1)  Use  at  least  two  qualified  evaluators 
to  assess  an  agency  or  person;  (2)  review 
all  documentation  submitted;  (3)  verify 
the  information  submitted;  and  (4) 
conduct  appropriate  site  visits.  The 
regulations)  also  describe  how  site  visits 
must  be  conducted,  and  include  a 
requirement  that  at  least  one  evaluator 
participate  an  the  site  visit.  Before 
making  its  final  decision,  the 
accrediting!  entity  may,  in  its  discretion, 
advise  an  ^ency  or  person  of  any 
deficienci^  that  could  prevent 
accreditation  or  approval.  The 
accrediting  entity  may  defer  a  final 
decision  to  allow  the  agency  or  person 
to  correct  tie  deficiencies. 

The  regtjations  also  discuss  how  the 
accrediting;  entity  must  protect  the 
informatioi  i  and  documents  disclosed  to 
it  at  any  st«  ge  of  the  accreditation  and 
approval  pi  ocess.  Specifically,  the 
regulations  address  the  protection  of 
informatioi  i  ft-om  imauthorized 
disclosure,  proper  use  of  the 
informatioil  received,  maintenance  of 
accurate  refcords,  and  safeguards  for 
protecting  identifying  information  from 
unauthorized  use  and  disclosure.  The 
regulationsalso  require  that  the 
accreditinaentity's  officers,  employees, 
contractors^  and  evaluators  who  have 
access  to  a4  agency's  or  person's 
documents'ior  information  sign  a  non- 
disclosure i  igreement. 


requests  that  cpmmenters  in  favor  of  deeming 
identify  any  citrrent,  non-regulatory  standards  that 
are  sufficiently  similar  to  particular  standards  in 
subpart  F  of  tqis  proposed  regulation  to  warrant  an 
automatic  fincluig  of  compliance  on  the  "matching" 
standard. 


(a)  Substantial  Compliance.  Section 
96.27(a)  mandates  substantial 
compliance,  not  absolute  compliance, 
with  the  standards  in  subpart  F.  There 
was  considerable  disagreement  in  the 
adoption  community  about  which  of  the 
standards  in  subpart  F — if  any — should 
be  made  absolute.  Some  advocated  that 
all  the  standards  should  be  subject  to 
strict  compliance;  others  advocated  that 
particular  standards,  but  not  others, 
should  be  subject  to  strict  compliance. 
The  Department  believes  that  die  use  of 
an  accreditation  system  based  on 
substantial  compliance  and  the 
opportimity  to  improve,  rather  than  a 
strict  licensing  scheme,  to  regulate  the 
agencies  and  persons  is  more  consistent 
with  the  regulatory  approach 
contemplated  by  the  LAA.  Thus,  after 
careful  deliberation,  the  Department  has 
decided  to  mandate  substantial 
compliance  with  all  of  the  standards. 

There  are  three  additional  reasons  for 
the  decision  to  use  substantial 
compliance  as  the  standard.  First,  in  the 
absence  of  consensus  among  the 
experts,  it  was  impossible  to  delineate 
which  individual  requirements  should 
always  be  mandatory.  Second,  a  number 
of  these  standards  address  a  wide  range 
of  ethical  and  soimd  social  work    . 
practices,  rather  than  just  Convention  or 
LAA  requirements.  One-time  failiues  to 
comply  with  such  social  work  practice 
standards,  which  inherently  are 
evolving,  though  imfortimate,  should 
not  form  the  sole  basis  for  the 
imposition  of  the  severe  types  of 
adverse  action  such  as  cancellation  of 
accreditation  or  approval.  Third,  the 
Department  considers  it  essential  to  give 
sufficient  discretion  to  accrediting 
entities,  which  will  be  selected  based  on 
their  expertise,  to  decide  when  non- 
compliance warrants  denial  of 
accreditation  or  approval  or  adverse 
action. 

The  Department  recognizes  that 
adherence  to  certain  key  individual 
standards  is  critical  to  protecting 
children  and  families  and  comporting 
with  the  requirements  of  the  Convention 
and  the  LAA.  Therefore,  the  regulations 
require  that  the  standards  or  elements  of 
certain  standards  will  be  assigned 
points  by  the  accrediting  entity.  The 
accrediting  entities  will  develop  a 
scoring  or  weighting  system  that 
determines  how  a  calculation  is 
completed  to  determine  if  an  agencyior 
person  is  in  substantial  compliance  with 
the  standards.  The  Department  has 
considered  but  rejected  the  idea  of 
defining  the  scoring  methods  and  listing 
the  weighting  criteria  in  this  proposed 
rule.  Instead,  the  Department  intends  to 
oversee  the  designated  accrediting 
entities  so  that  they  may  arrive  at  a 
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uniform  and  consistent  method  of 
assigning  points  and  weighting  different 
standards.  The  Department  and  the 
accrediting  entities  will  consult  on  a 
point  system  and  methods  to  weight  the 
standards  to  ensure  that  certain 
standards  are  given  greater  weight  than 
others  as  appropriate.  The  wei^ting  of 
standards  is  typical  of  and  consistent 
with  current  accreditation  practice.  The 
Department,  however,  did  not  think  it 
was  advisable  to  begin  the  process  of 
having  any  accrediting  entities  ascribe 
points  and  weight  the  standards  in 
subpart  F  when  both  the  number  and 
content  of  the  standards  may  change 
subject  to  comments  provided  during 
the  public  comment  period.  Also, 
because  the  point  system  and  the 
weighting  criteria  will  be  developed  by 
the  accrediting  entities  as  internal 
proced\u-es,  the  criteria  will  not  be 
subject  to  the  notice  and  comment 
rulemaking.  Applicants  will  be  advised 
of  the  system,  however,  when  provided 
with  application  materials. 

(b)  Consideration  of  Capacity  or 
Actual  Performance.  The  Department 
anticipates  that  when  evaluating  an 
agency  or  person  fotjnitial  accreditation 
or  approval,  the  accrediting  entity  may 
not  be  able  to  evaluate  actual 
compliance  because  the  agency  or 
person  will  not  yet  have  had  an 
opportunity  to  comply  with  the  stated 
requirements.  Therefore,  the  regulations 
permit  the  accrediting  entity,  when 
evaluating  an  initial  application  for 
accreditation  or  approval,  to  evaluate 
the  capacity  of  the  agency  or  person  to 
achieve  substantial  compliance  with  the 
standards  rather  than  the  agency's  or 
person's  actual  performance  when 
evidence  of  actual  performance  is  not 
yet  available.  Once  the  agency  or  person 
has  been  accredited  or  approved, 
however,  the  accrediting  entity 
generally  will,  for  the  purposes  of 
reapplication  after  adverse  action, 
renewal,  monitoring  and  enforcement, 
consider  the  agency's  or  person's  actual 
performance  when  deciding  whether  it 
is  in  substantial  compliance  with  the 
standards.  In  special,  limited 
circiunstances  it  may  be  necessary  for 
the  accrediting  entity  to  continue  to 
evaluate  capacity,  but  in  the  absence  of 
such  special  circumstances  the 
accrediting  entity  will  evaluate  actual 
performance. 

(c)  Use  of  lAA  Standards.  Accrediting 
entities  may  use  only  the  standards  in 
subpart  F.  Accrediting  entities  may  not 
impose  standards  that  are  not  included 
in  these  regulations.  Although  the 
accrediting  entity  is  limited  to  the 
standards  in  subpart  F  when 
determining  whether  to  grant  or 
maintain  accreditation  or  approval, 


there  are  three  instances  when  other 
considerations  may  be  taken  into 
account.  First,  if  an  agency  or  person 
has  been  previously  denied 
accreditation  or  approval  under  these 
regulations,  has  withdrawn  its 
application  in  anticipation  of  denial, 
has  had  its  temporary  accreditation 
withdrawn,  or  is  reapplying  for 
accreditation  or  approval  after  certain 
adverse  actions,  the  accrediting  entity 
may  take  the  circumstances  of  such 
actions  into  account  when  making  its 
determination.  The  Department 
considers  such  past  behavior  relevant  in 
accreditation  or  approval  decisions. 
Second,  if  any  agency  or  person  that  has 
an  ownership  or  control  interest  in  the 
applicant  has  been  previously  debarred, 
the  accrediting  entity  may  take  the 
circiunstances  of  the  debarment  into 
consideration  when  making  its 
determination.  The  purpose  of  this 
provision  is  to  prevent  an  agency  or 
person  that  has  been  debarred  from 
bypassing  the  debarment  by  merely 
reconstituting  itself  as  anodier  entity. 
Finally,  a  failure  to  provide  information 
to  the  accrediting  entity  may  be  grounds 
for  denial  or  other  adverse  action. 

6.  Subpart  F — Standards  for  Convention 
Accreditation  and  Approval 

(a)  Overview  of  Standards.  Subpart  F 
contains  the  standards  for  accrediting 
and  approving  agencies  and  persons. 
The  standards  include  the  basic 
requirements  necessary  to  comply  with 
the  LAA  and  the  Convention,  detailed 
standards  addressing  issues  of  particular 
concern  to  the  adoption  commiuiity, 
and  generally  recognized  standards  for 
sound  and  ethical  practice  in  the 
intercoimtry  adoption  field. 

The  standards  contained  in  subpart  F 
are  applicable  at  all  stages  of 
accreditation  or  approval.  Specifically, 
the  accrediting  entity  will  use  these 
standards:  (1)  When  an  agency  or  person 
applies  for  accreditation  or  approval;  (2) 
diuing  monitoring  by  the  accrediting 
entity;  (3)  at  the  time  renewal  of 
accreditation  or  approval  is  sought;  (4) 
diuing  the  investigation  of  complaints 
lodged  against  the  agency  or  person;  and 
(5)  when  the  accrediting  entity  or  the 
Department  contemplates  taking  adverse 
action  against  the  agency  or  person.  If  at 
any  time  an  agency  or  person  is  believed 
to  be  out  of  substantial  compliance  with 
these  standards,  the  client  or  other 
interested  party  may  file  a  complaint. 
The  accrediting  entity  will  investigate 
the  complaint  in  accordance  with 
subpart  J  and,  if  non-compliance  is 
established,  take  adverse  action  as 
appropriate  in  accordance  with  subpart 
K. 


The  standards  in  subpart  F  do  not 
apply  to  agencies  seeking  temporary 
accredifation,  except  as  otherwise 
provided  in  subpart  N  (Procedures  and 
Standards  Relating  to  Temporary 
Accreditation).  Subpart  N  contains 
separate  performance  standards  for 
small  entities  that  wish  to  become 
temporarily  accredited  agencies  imder 
thelAA. 

(b)  Review  of  Certain  Specific 
Standards.  The  Department  does  not 
believe  it  is  necessary  in  this  Preamble 
to  review  the  contents  of  every  standard 
in  subpart  F.  However,  there  are  a 
niunber  of  requirements  that  are 
specifically  highlighted  because  the 
preliminary  public  input  on  such 
standards  has  been  conflicting.  For 
those  standards,  the  Department 
beUeves  that  further  explanation  is 
warranted. 

Section  96.33:  Budget,  Audit, 
Insurance,  and  Risk  Assessment 
Requirements:  The  appropriate 
treatment  of  liability  and  insurance  is 
one  of  the  issues  that  elicited  a  range  of 
intense  comments  during  the 
development  of  the  proposed  regulation. 
Concerns  centered  in  particiilar  on  the 
ability  of  an  aggrieved  party  to  seek 
redress  l^om  a  single  agency  or  person 
in  the  United  States  that  would  be 
responsible  for  the  adoption.  Input  from 
congressional  staff  called  for  the 
regulations  to  assign  civil  liability  to  the 
accredited/approved  provider  for  the 
acts  of  its  U.S.  supervised  providers  and 
its  foreign  supervised  providers.  To 
address  these  concerns,  the  regidations 
mandate  in  §§  96.45(c),  and  §  96.46(c) 
that  any  accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
acting  as  the  primary  provider  assume 
legal  responsibility  vis-a-vis  the 
adoptive  parents  for  the  acts  of  other 
agencies  and  persons  in  the  United 
States  or  abroad  acting  under  its 
supervision  and  responsibility,  in 
addition  to  its  own  acts  in  comiection 
with  an  adoption.  The  intent  of  this 
provision  is  to  give  the  adoptive  parents 
legal  recoiuse  against  a  single  entity  so 
far  as  is  reasonable.  The  primary 
provider  may,  however,  seek 
indemnification  frt)m  its  supervised 
providers  for  any  Uability  it  incius  vis- 
a-vis the  adoptive  parent.  (No  effort  is 
made,  however,  to  make  the  primary 
provider  responsible  for  the  acts  of  other 
accredited  agencies  or  approved  persons 
with  which  it  handles  an  adoption.) 

The  Department  recognizes  that  this 
provision  may  raise  the  costs  of  liabiUty 
insurance  for  accredited  agencies  and 
approved  persons  and  have  an  effect  on 
civil  litigation.  The  Department  is 
satisfied,  however,  that  it  is  consistent 
with  the  intent  and  overall  purpose  of 
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the  lAA.  As  noted,  the  Department  has 
concluded  that  there  must  be  a  single 
"primary  provider"  for  each  Convention 
adoption.  Thus,  under  these  regulations, 
if  a  supervised  provider  violates  the 
standards,  the  primary  provider's 
accreditation,  temporary  accreditation, 
or  approval  may  be  in  jeopardy.  It  seems 
also  appropriate  that,  in  tort,  contract,  or 
similar  legal  action  in  which  the 
-performance  of  an  adoption  service 
provider  is  challenged,  the  primary 
provider  should  assume  legal 
responsibility  for  the  acts  of  the 
supervised  providers  (domestic  and 
foreign)  that  it  has  chosen  to  work  with. 
The  Department  believes  that  the 
primary  provider  will  do  a  better  job  of 
supervising  if  it  is  deemed 
automatically  to  be  legally  responsible 
for  the  acts  of  its  supervised  providers 
in  both  the  accreditation  and  approval 
context  and  with  respect  to  tort, 
contract,  and  similar  civil  claims. 

Through  Acton  Biunell  and  others, 
the  £)epartment  has  heard  concerns  that 
agencies  and  persons  carry  sufficient 
liability  insurance  to  cover  the  risks  of 
providing  adoption  services.  The 
regulations  require  the  agency  or  person 
to  have  a  professional  assessment  of  the 
risks  it  assumes,  including  the  risk  of 
assuming  legal  responsibility  for  its 
supervised  providers  in  the  United 
States  and  abroad,  and  to  carry  an 
amount  of  insurance  that  is  reasonably 
related  to  that  risk  but  in  no  event  less 
than  one  million  dollars  per  occurrence 
or  claim.  In  addition,  to  protect  against 
financial  irregularities,  the  Chief 
Executive  Officer,  Chief  Financial 
Officer,  and  all  other  officers  and 
employees  who  have  direct 
responsibility  for  financial  transactions 
or  financial  management  of  the  agency 
or  person  must  be  bonded. 

The  Department  recognizes  that  these 
standards  allocating  legal  risk, 
mandating  insurance  coverage,  and 
setting  the  floor  amount  of  one  million 
dollars  for  insurance  coverage  are 
sensitive  and  will  require  changes  in 
current  practice.  The  Department 
welcomes  public  comment,  including 
from  insurance  experts,  actuaries, 
associations,  and  agencies  and  persons, 
on  these  issues.  Agencies  and  persons 
may  specifically  wish  to  encourage  their 
insurance  providers  to  conunent  on 
these  proposed  regulations. 

The  Department  also  wishes  to  call 
special  attention  to  the  standard  relating 
to  cash  reserves  in  §  96.33(e).  A 
standard  of  a  reserve  of  three  months  is 
proposed.  Commenters  may  wish  to 
address  whether  this  period  is  too  long 
or  too  short. 

Section  96.35:  Suitability  of  Agencies 
and  Persons  to  Provide  Adoption 


Services  C(  insistent  with  the 
Conventioi :  An  agency  or  person  must 
demonstralje  to  the  accrediting  entity 
that  it  provides  adoption  services 
ethically  aitd  in  accordance  with  the 
Convention's  goals  of  ensuring  that 
intercountty  adoptions  take  place  in  the 
best  interests  of  children  and  preventing 
the  abduction,  exploitation,  sale  of,  or 
trafficking  In  children.  To  permit  the 
accrediting  entity  to  evaluate  the 
suitability  pi  an  agency  or  person  for 
accreditaticin  or  approval,  the  agency  or 
person  must  disclose  the  specified 
information  about  itself  and  about  its 
directors,  olFficers,  and  employees.  The 
Department  believes  that  it  is  critical  for 
the  accredi  ing  entity  to  have  full 
informatioi  i  about  the  applicant  before 
making  a  fi  lal  decision.  Because 
suitability  i  s  a  matter  of  ongoing 
concern,  th  ?  agency  or  person  must  also 
update  the  nformation  required  by  this 
section  wit  lin  thirty  business  days  of 
learning  of  &  change  in  the  information. 

The  standards  do  not  require 
automatic  disqualification  of  an  agency 
or  person  for  any  particular  behavior, 
activity,  or  event.  Instead,  consistent 
with  the  accreditation  scheme 
employed,  the  standards  give  the 
accrediting  entity  the  discretion  and 
flexibility  to  examine  the  factual 
circumstances  underlying  the  conduct 
and  to  determine  whether  accreditation 
or  approval  is  appropriate.  Where  an 
agency  or  pprson  has  committed  an 
egregious  at  illegal  act,  or  has  engaged 
in  a  pattern!  of  behavior  that  is 
inconsistent  with  protecting  the  best 
interests  of  children,  accreditation  or 
approval  isjlikely  to  be  inappropriate. 
Yet  it  is  im  lossible  for  the  Department 
to  list  everj  type  of  non-conforming  or 
unethical  b  ihavior  that  would  fall  into 
this  categoi  y.  Therefore,  in  addition  to 
specific  dis  closures,  the  standards 
mandate  di  ;closure  of  any  other 
businesses  pr  activities  currently  carried 
out  by  the  agency  or  person,  affiliate 
organizatioi  is,  or  any  entity  in  which  it 
has  an  own  irship  or  control  interest  that 
are  inconsij  tent  with  the  principles  of 
the  Conven  ion.  These  principles 
include  the  proposition  that  in  no 
instance  is  he  abduction,  sale, 
exploitatioo,  or  trafficking  of  children 
permissiblel,  Such  activities  would 
include,  foi  example,  distributing 
pomograph  y  or  operating  a  Web  site 
that  contaii  s  pornography,  regardless  of 
whether  such  activity  is  legal  or  not, 
and  trafficking  in  individuals,  either 
into  or  out  ( if  the  United  States,  for 
pernicious  >urposes. 

Section  9  5.37:  Education  and 
Experience  (Requirements  for  Social 
Service  Perlonnel:  This  section  sets 
forth  the  rei  uired  qualifications  for 


individuals  performing  adoption-related 
social  service  functions.  The 
qualifications  are  divided  into 
categories  that  correspond  to  the 
individual's  function,  role,  and  position. 
These  standards  substantially  upgrade 
the  requirements  for  social  workers, 
both  supervisors  and  non-supervisors, 
performing  certain  tasks  by  requiring 
them  in  many  cases  to  have  a  master's 
degree  from  an  accredited  program  of 
social  work  education  or  to  meet  other 
educational  or  work  experience 
requirements.  The  required 
qualifications  for  individuals 
performing  home  studies  or  child 
backgroimd  studies  differ  fi-om  those  for 
individuals  performing  other  social 
service  functions.  All  individuals 
performing  home  studies  or  child 
background  studies  are  subject  to  the 
requirements  in  §  96.37,  unless  they  are 
exempt  pursuant  to  §96.13.  The 
standards  exceed  the  current 
qualifications  required  for  home  study 
preparers  under  the  regulations  for  the 
INA  (see  8  CFR  204.3(b)  (home  study 
preparer)).  Specifically,  the  n&uv  rules  as 
proposed  require  individuals 
performing  home  studies  or  child 
backgroimd  studies  to  have  a  minimimi 
of  a  master's  degree  in  social  work 
education. 

Section  96.40:  Fee  Policies  and 
Procedures:  The  standards  in  this 
section  address  fee  practices.  The 
preliminary  public  comment  included 
complaints  about  the  charging  of  large 
fees,  last-minute  fee  changes  that  were 
not  disclosed  to  clients  in  advance  and 
practices  that  require  prospective 
adoptive  parent(s)  to  travel  abroad  with 
large  amounts  of  cash  to  pay  for 
adoption  services  to  be  rendered  in  the 
country  of  origin.  In  addition, 
frustrations  were  expressed  with 
differences  in  the  ways  that  fees  are 
categorized,  which  makes  it  impossible 
for  clients  to  compare  fees  for  similar 
services. 

The  standards  impose  a  ntmiber  of 
requirements  to  adcfress  these  concerns. 
In  particular,  they  require  prior 
disclosure  of  fees  and  provide 
guidelines  for  how  and  when  fees  may 
be  charged.  These  standards  help  to 
ensure  that  agencies  and  persons 
disclose  how  fees  are  disbursed.  There 
are  also  specffic  provisions  governing 
when  and  how  additional  fees  may  be 
assessed  beyond  the  original  fee,  and 
how  unexpended  fees  must  be  refunded. 
The  standards  also  require  the  agency  or 
person  to  have  a  mechanism  in  place  for, 
transferring  funds  to  other  Convention 
countries  whenever  the  financial 
institutions  of  that  country  so  permit  so 
that  direct  cash  transactions  by 
prospective  adoptive  parent(s)  are 
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unnecessary.  The  Department  is  aware 
that  many  of  the  fees  charged  by  public 
authorities  in  other  Convention 
countries — for  example,  for  passports, 
birth  certificates,  adoption  certificates, 
or  coiul  dociunents — must  be  paid  in 
currency.  Therefore,  these  regulations 
strike  a  balance  that  takes  into 
consideration  the  reliability  and 
feasibility  of  using  non-cash 
transactions  in  a  particular  Convention 
country,  but  requires  agencies  and 
persons  to  use  available  methods  so  that 
the  need  for  direct  cash  transactions  by 
prospective  adoptive  parent(s)  is 
minimized. 

Section  96.41:  Procedures  for 
Responding  to  Complaints  and 
Improving  Service  Delivery:  The 
Department  recognizes  that  the  handling 
of  complaints  against  agencies  and 
persons  is  one  of  the  areas  of  greatest 
concern  in  the  adoption  community.  To 
address  this  concern,  the  regulations 
provide  for  the  Department  to  establish 
a  Complaint  Registry  that  may  be 
funded  in  whole  or  in  part  by 
accreditation  and  approval  fees  or  fees 
paid  to  the  Department.  The  Complaint 
Registry's  responsibihties  and  functions 
are  described  in  subpart  J  of  these 
regulations,  hi  addition,  the  standards 
address  requirements  for  the  handling  of 
complaints  by  agencies  and  persons.  In 
particular,  the  standeirds  require 
agencies  and  persons  to  have  written 
complaint  policies  and  procedures  that 
are  provided  to  clients  at  the  time  the 
adoption  contract  is  signed.  The 
procedures  must  permit  any  birth 
parent,  prospective  adoptive  parent,  or 
adoptee  to  lodge  a  complaint  about 
services  and  activities  that  he  or  she 
believes  are  inconsistent  with  the 
Convention,  the  lAA,  or  the  regulations 
implementing  the  lAA.  The  regulations 
also  set  forth  time  frames  for  responding 
to  complaints.  Some  prospective 
adoptive  parent(s)  also  indicated  that 
fear  of  retaliation  or  other  adverse  action 
hampered  their  ability  to  make 
complaints  about  wrongful  behavior. 
Thus,  the  regulations  also  explicitly 
prohibit  retaliatory  action  or  other  . 
conduct  that  would  discourage  clients 
from  registering  complaints. 

Section  96.42:  Retention, 
Preservation,  and  Disclosine  of 
Adoption  Records:  This  section 
addresses  preservation  of  and  access  to 
adoption  records.  Adoption  records  are 
defined  as  the  records  held  by  agencies 
or  persons  or  State  public  bodies  and  do 
not  include  records  held  by  Federal 
government  agencies.  Records  held  by 
Federal  government  agencies  are  called 
Convention  records,  and  will  be 
addressed  in  a  separate  regulation  to  be 
published  in  part  98  of  title  22  of  the 


CFR.  The  proposed  rule  for  part  98  is 
also  published  in  a  separate  rulemaking 
document  in  today's  Federal  Register. 

The  Department  recognizes  the  wide 
range  of  views  on  access  to  records 
sealed  in  accordance  with  State  law. 
Both  the  Senate  and  House  committee 
reports  on  the  lAA  contain  almost 
identical  language  stating  that  there  was 
no  intent  to  change  ciurent  State  law 
governing  access  to  birth  parent 
identifying  information  in  adoption 
records.  (See  Report  of  the  Senate 
Committee  on  Foreign  Relations,  S.  Rep. 
No.  106-276  at  11  (2000);  Report  of  the 
House  Committee  on  International 
Relations,  H.R.  Rep.  No.  106-691  at  30 
(2000)).  Moreover,  section  401(c)  of  the 
lAA  expressly  states  that  access  to 
adoption  records  that  are  not 
Convention  records  will  be  governed  by 
applicable  State  law.  Therefore,  the 
standards  in  this  section  mirror  the 
LAA's  neutral  position  on  access  to 
adoption  records  and  simply  provide 
that  agencies  and  persons  follow 
applicable  State  law  regarding  access  to 
identifying  information. 

On  the  issue  of  the  preservation  of 
adoption  records,  the  Convention 
requires  that  a  child's  social  and 
medical  information  be  preserved,  but  it 
does  not  set  a  specific  retention  period. 
In  response  to  the  Convention's 
requirements,  the  regulations  require 
that  an  agency  or  person  preserve 
adoption  records,  including  personal 
effects,  for  any  period  of  time  required 
by  applicable  State  law.  The  Department 
seeks  comment  on  the  adoption  records 
preservation  standard.  Commenters 
should  address  the  issue  of  whether  or 
not  a  imiform  Federal  time  frame  for  the 
retention  of  adoption  records  should  be 
included  in  the  standards.  Conunenters 
should  provide  suggestions  on  what  the 
adoption  records  preservation  standard 
should  be  and  provide  information  on 
the  costs  and  burden  of  maintaining 
adoption  records,  including  personal 
items,  for  a  period  of  time  that  they 
believe  would  be  appropriate. 

Section  96.43:  Case  Tracking.  Data 
Management,  and  Reporting:  This 
section  addresses  the  lAA's  extensive  . 
reporting  requirements.  The  Department 
is  required  to  report  to  Congress  all  of 
the  information  contained  in  this 
section.  Some  of  this  information,  as 
indicated,  is  required  for  both  incoming 
and  outgoing  cases,  and  for  both 
Convention  and  non-Convention  cases. 
There  also  is  a  provision  requiring 
agencies  and  persons  to  provide 
information  directly  to  the  Department 
about  outgoing  cases  to  non-Convention 
coxmtries,  even  though  those  cases  are , 
not  subject  to  the  Convention. 


Sections  96.45  and  96.46:  Using 
Supervised  Providers  in  the  United 
States;  Using  Supervised  Providers  in 
Other  Convention  Countries:  The 
standards  in  §§  96.45  and  96.46  apply 
when  a  primary  provider  is  using  a 
supervised  provider  to  provide  services 
in  a  Convention  case.  As  is  noted 
earlier,  such  supervised  providers  are 
not  required  to  be  accredited  or 
approved,  and  hence  need  not  be  in 
substantial  compliance  with  all  of  the 
accreditation  and  approval  standards  set 
forth  in  subpart  F.  However,  §§  96.45 
and  96.46  do  set  forth  specific 
procedures  and  requirements  that  must 
be  followed  when  a  primary  provider 
uses  a  supervised  provider.  Non- 
compliance by  the  supervised  provider 
with  these  requirements  may  jeopardize 
the  accreditation  or  approval  status  of 
the  primary  provider. 

As  is  noted  above,  if  public  bodies, 
public  authorities,  competent 
authorities,  or  agencies,  persons,  or 
other  entities  accredited  or  approved  by 
the  United  States  or  another  Convention 
country  are  used  to  provide  services,  the 
primary  provider  is  not  required  to 
comply  with  §§  96.45  and  96.46  for 
those  entities  or  individuals.  The  lAA 
does  not  require  such  supervision  and 
primary  providers  cannot  practically 
supervise  these  entities,  especially  those 
in  another  Convention  coimtry.  For  this 
reason,  these  regulations  do  not  make 
the  primary  provider  responsible  for  the 
acts  of  these  entities  for  the  piuposes  of 
accreditation  or  approval  or  legal 
responsibility'  to  the  client.  This 
distinction  is  particularly  important 
where  the  primary  provider  is  required 
by  the  other  Convention  country  to  use 
its  public  authorities,  competent 
authorities,  or  accredited  bodies. 
Because  the  primary  provider  has  no 
control  over  these  entities,  it  is 
appropriate  to  exclude  thera  frtjm  the 
supervision  and  responsibility  rubric. 
Problems  originating  from  public  or 
competent  authorities  or  fit)m  bodies 
accredited  by  the  other  Convention 
countries  may,  of  course,  be  addressed 
by  the  Department,  as  U.S.  Central 
Authority,  with  other  Central 
Authorities  as  appropriate. 

On  the  other  hand,  supervised 
providers,  while  not  subject  to  all  of  the 
accreditation  and  approval  standards 
listed  in  subpart  F,  nevertheless  must 
provide  adoption  services  in 
Convention  cases  in  a  manner  that  is 
consistent  with  the  principles  of  the 
Convention,  the  LAA,  and  sound  and 
ethical  practice.  The  Department  has 
heard  significant  concerns  about  the 
behavior  of  individuals  and 
organizations  used  by  adoption  service 
providers  to  assist  them  in  providing 
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services.  The  concerns  were  especially 
acute  about  service  providers  in  other 
countries. 

The  Department  shares  these  concerns 
but  at  the.  same  time  recognizes  that  the 
ability  to  work  with  providers  in  other 
countries  to  obtain  services  that  must  be 
rendered  abroad  is  a  critical  and 
essential  part  of  intercountry  adoption 
practice.  Moreover,  many  such 
providers  do  provide  sound  and  ethical 
services.  The  Department  does  not  wish 
to  render  it  overly  difficult  to  work  with 
these  providers,  or  uimecessarily  to 
penalize  those  providers  that  are  not  the 
object  of  these  complaints.  Furthermore, 
the  Department  recognizes  that  there  are 
limits  to  its  ability  to  monitor  and 
control  the  practice  of  entities  abroad 
not  governed  by  our  laws. 

To  adckess  these  issues,  the 
regulations  set  forth  specific 
requirements  governing  the  use  of 
supervised  providers  in  Convention 
cases.  The  primary  provider  may  work 
with  one  or  more  other  entities  that  will 
act  under  its  supervision  and 
responsibility;  however,  such  work  is 
conditioned  on  compliance  with  the 
requirements  in  §  96.45  (Using 
Supervised  Providers  in  the  United 
States)  and  §  96.46  (Using  Supervised 
Providers  in  Other  Convention 
Countries).  This  Preamble  does  not 
review  all  of  the  requirements  contained 
in  these  sections,  but  generally  the 
primary  provider  must:  (1)  Screen 
supervised  providers  to  ensure  that  they 
have  a  general  understanding  of  the 
Convention  and  do  not  engage  in 
practices  inconsistent  with  its 
principles  and  requirements;  (2)  before 
entering  into  an  agreement  for  the 
provision  of  adoption  services,  obtain 
information  about  the  supervised 
provider's  history  of  practice  and 
suitability  to  provide  services  consonant 
with  the  Convention;  and  (3)  enter  into 
a  written  agreement  that  binds  the 
supervised  provider  to  adhere  to  a  range 
of  specified  performance  standards. 

The  requirements  on  supervised 
providers  are  bifurcated  into  two 
sections — §  96.45  and  §  96.46— so  that 
the  standards  for  foreign  supervised 
providers  can  be  tailored  to  address 
specific  concerns.  This  bifurcation  is 
useful  for  three  reasons.  First,  some  of 
the  requirements  for  domestic 
supervised  providers  simply  are  not 
apposite  for  service  providers  operating 
in  other  countries  and  had  to  be 
modified  accordingly.  Second,  the 
requirements  for  foreign  supervised 
providers  include  specific  provisions  for 
the  types  of  services  those  entities  are 
most  likely  to  provide  (for  example,  in 
cases  of  immigrating  children,  the 
provision  of  medical  records).  Third, 


and  most  important,  the  requirements 
for  foreign  tupervised  providers  reflect 
the  heightened  concern  expressed  by 
some  memliers  of  the  adoption 
communit)!  about  problematic  practices 
by  foreign  Providers. 

The  primary  provider  is  responsible 
for  ensurin » that  the  supervised 
providers  \  ith  whom  it  chooses  to  work 
comply  wil  ii  these  requirements.  Failure 
to  do  so  ma  y  be  grounds  for  adverse 
action  agaii  ist  the  primary  provider  and 
may  jeopar  lize  its  accreditation  or 
approval  st  itus. 

Sections  J6.47  and  96.53:  Preparation 
of  Home  St  idies  in  Incoming  Cases; 
Backgrouni   Studies  on  the  Child  and 
Consents  ii  Outgoing  Cases:  These 
sections  ad  iress  the  home  study  and 
child  back^  round  study  requirements. 
The  Depart  nent  wishes  to  highlight  that 
all  U.S.  hoi  le  studies  and  child 
backgrounc  studies  that  are  not 
prepared  ir  the  first  instance  by  an 
accredited  i  igency  or  temporarily 
accredited  i  igency  must  be  reviewed  and 
approved  b  !  an  accredited  agency  or 
temporarilj  accredited  agency.  It  is  not 
sufficient  f(  r  the  home  study  or  child 
backgrounc  study  to  be  reviewed  and 
approved  b  r  an  approved  person.  Home 
studies  or  c  lild  background  studies 
done  by  an  exempted  provider  or  by  an 
approved  p  jrson  must  be  reviewed  and 
approved  b  r  an  accredited  agency  or 
temporarilj  accredited  agency 

The  reasc  n  that  it  is  not  sufficient  for 
an  approve!  1  person  to  approve  the 
home  stud>  or  child  background  study 
is  that  Artie  le  22(5)  of  the  Convention 
requires  th«  home  study  or  child 
backgrounc  study  to  be  prepared  in 
every  case  I  ly  or  under  the  responsibility 
of  the  Centi  al  Authority,  public 
authorities,  or  by  an  accredited  body. 
The  Depart  nent  recognizes  that  the  lAA 
only  requires  that  a  home  study  or  child 
backgrounc]  study  prepared  by  an 
exempted  provider  be  approved  by  an 
accredited  i  gency  or  temporarily 
accredited  )  gency.  However,  the 
Convention/  requires  that  in  every  case 
the  preparation  of  the  home  study  or 
child  backgj  -ound  study  be  performed  or 
supervised  jy  an  accredited  agency. 
Therefore,  the  regulations  require  all 
home  studii  ts  or  child  background 
studies  to  b }  prepared  or  approved  by 
an  acc:redit(  d  agency  or  temporarily 
accredited  4gency. 

Section  96.49:  Provision  of  Medical 
and  Social '.  nformation  in  Incoming 
Cases:  The  )epartment  recognizes  that 
the  provisic  n  of  accurate  medical 
records  on  I  he  child  is  one  of  the  most 
important  ii  sues  facing  birth  parents, 
prospective  adoptive  parent(s)  and 
adoptees  and  that  current  practice  has 
often  been  itnsatisfactory.  The 


Department  in  this  standard  tried  to 
balance  the  need  for  more  detailed  and 
accurate  medical  information  on  a 
particular  child  against  the  difficulties 
inherent  in  obtaining  such  information 
in  many  foreign  coimtries. 

The  Department  considered  the 
following  issues:  First,  the  Department 
is  aware  that  in  many,  if  not  most. 
Convention  countries,  given  current 
practices  and  the  limited  resoiux:es  of 
the  public  authorities  or  competent 
authorities,  it  is  extremely  difficult  for 
such  authorities  to  obtain  all 
information  that  may  exist  on  a  child 
prior  to  an  adoption.  Second,  some 
members  of  the  public  pointed  out  that, 
under  Article  16  of  the  Convention, 
responsibility  for  preparing  the  child 
backgroimd  study,  which  must  include 
the  medical  history  of  the  child, 
including  any  special  needs  of  the  child, 
is  with  the  Central  Authority  of  the 
child's  country  of  origin  (or  its 
accredited  bodies),  rather  than  with  the 
receiving  country.  Third,  the 
Department  is  aware  that,  because  the 
health  care  provided  to  many  children 
in  public  care  has  historically  been 
inadequate,  medical  care  may  not  have 
been  provided  to  a  particular  child,  or 
care  may  have  been  provided  but  the 
medical  records  simply  may  not  have 
been  created  or  may  not  provide  the 
same  types  of  information  available  in 
the  United  States.  Fourth,  the 
Department  is  concerned  that  any 
impractical  standards  in  this  area  will 
negatively  affect  the  adoption  of 
children  with  medical  problems  or 
special  needs  because  agencies  and 
persons  will  be  less  likely  to  assume  the 
risks  of  placing  such  children  absent 
extensive  information,  which  typically 
is  difficult  to  obtain.  On  the  other  hand, 
the  Department  received  input  that 
agencies  and  persons:  (1)  Do  not 
aggressively  push  the  public  authorities 
or  competent  authorities  in  the  child's 
country  of  origin  to  produce  what 
records  they  do  have;  or  (2)  withhold 
medical  information  that  they  do  obtain. 

Resolving  all  thes^  issues  in  a  way 
that  would  meet  the  concerns  of  the 
diverse  members  of  the  adoption 
coirununity  was  not  possible.  The 
Department  has  thus  written  several 
compromises  into  the  regulations.  The 
regulations  require  that  all  available 
medical  information  be  forwarded  in  a  . 
timely  fashion.  In  particular,  agencies 
and  persons  must  make  all  reasonable 
efforts  to  provide  all  of  the  listed 
information  and,  if  such  information 
caimot  be  provided,  document  all  efforts 
made  to  obtain  the  information  and 
explain  why  it  is  not  obtainaole.  The 
standards  also  require  the  provision  of 
contact  information  for  the  physician  in 
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the  country  of  origin  who  provided  the 
information.  The  standards  also 
maiMate  that,  when  a  summary  of  a 
medical  record  is  sent,  the  agency  or 
person  must  ask  the  public  or 
competent  authority  or  other  entity  that 
provided  the  summary  to  produce  a 
copy  of  the  original  medical  record  on 
which  the  summary  is  based. 
Additionally,  the  standards  set  time 
requirements  for  the  advance  provision 
of  medical  information  to  prospective 
adoptive  parent(s).  In  accordance  with 
the  lAA,  the  child's  medical  records 
must  be  provided  at  least  two  weeks 
before  either  the  adoption  or  the  date  on 
which  the  prospective  adoptive 
parent(s)  commence  travel  to  the 
coimtry  of  origin  for  the  adoption, 
whichever  is  earlier.  Finally,  to  ensure 
that  prospective  adoptive  parent{s)  have 
adequate  time  to  consider  such  records, 
the  standards  require  the  agency  or 
person  to  give  the  prospective  adoptive 
parent{s)  at  least  one  week — imless 
there  are  extenuating  circumstances 
involving  the  child's  best  interests  that 
require  a  more  expedited  decision — to 
consider  the  records  before  a  referral 
can  be  withdrawn. 

(c)  Review  of  Standards  Related  to 
Performance  of  Central  Authority 
Functions  in  Incoming  and  Outgoing 
Cases.  There  are  a  number  of  sections 
that  include  standards  with  which 
agencies  and  persons  must  comply 
when  performing  Central  Authority 
functions  in  either  incoming  or  outgoing 
cases.  The  standards  for  incoming  cases 
are  in  §§  96.47  through  96.52.  The 
standards  for  outgoing  cases  are  in 
§§96.53  through  96.55.  These  standards 
are  intended  to  ensure  that  agencies  and 
persons  are  evaluated  on  their 
performance  of  those  Convention  tasks 
for  which  they  are  responsible.  The 
Department  will  not  review  in  the 
Preamble  the  content  of  each  of  these 
sections  but  wishes  to  highlight  that 
these  sections  do  not  necessarily  require 
the  agency  or  person  to  perform  the 
stated  function  in  every  case.  Some  of 
these  functions  may  not  be  required  in 
a  case  because  the  function  is  being 
performed  by  a  public  body,  pubUc 
authority,  or  competent  authority, 
because  the  function  is  not  applicable  in 
the  other  Convention  country,  or 
because  the  factual  circumstances  of  the 
case  make  the  function  unnecessary.  For 
the  piu'pose  of  accreditation  and 
approval,  the  agency  or  person  must 
further  demonstrate  that,  when  such 
functions  have  been  performed, 
performance  has  been  in  accordance 
with  the  standards. 


7.  Subpart  G — Decisions  on 
Applications  for  Accreditation  and 
Approval 

Subpart  G  addresses  how  the 
accrediting  entity  must  make  and 
communicate  decisions  about  -^_ 

accreditation  and  approval.  Most 
important,  for  agencies  or  persons  who 
applied  by  the  TAD  and  who  were 
accredited  or  approved  by  the  DIA,  the 
accrediting  entity  must  notify  such 
agencies  and  persons  in  writing  on  a 
"uniform  notification  date"  (UND)  to  be 
set  by  the  Department.  The  regulations 
state  that  the  accrediting  entity  is  not  to 
provide  any  information  on  the  agency's 
or  person's  status  to  the  public  or  to  the 
agency  or  person  in  question  until  the 
UND. 

The  Department  has  adopted  this 
special  procedure  to  ensure  that  no 
particular  agency  or  person  in  this 
initial  accreditation  and  approval  phase 
gains  any  advantage  by  being  notified 
earlier  than  other  applicants.  The 
accrediting  entity  or  entities,  which  will 
have  a  limited  number  of  evaluators  to 
review  applications  and  documents  and 
conduct  site  visits,  will  necessarily 
finish  evaluating  some  agencies  or 
persons  early  and  other  agencies  or 
persons  closer  to  the  DIA.  The 
Department  seeks  to  prevent  those  first 
qualifying  from  prematurely  seeking 
acceptance  by  other  Convention 
countries  or  from  soliciting  clients  by 
using  positive  accreditation  or  approval 
decisions  before  the  others  have  had  an 
opportimity  to  complete  the  process 
during  this  start-up  phase.  The  UND  is 
designed  to  create  an  equitable  starting 
point  for  all  agencies  and  persons  that 
applied  by  the  TAD. 

"This  regulation  on  communication 
during  the  start-up  phase  does  not  * 

prohibit  an  accrediting  entity  from 
communicating  with  agencies  or 
persons  that  applied  by  the  TAD  about 
their  status  for  the  sole  purpose  of 
affording  them  an  opportunity  to  correct 
deficiencies  before  the  DIA.  Likewise, 
the  Department  may  obtain  interim 
status  information  from  the  accrediting 
entity. 

Similarly,  the  regulations  deal  with 
the  problem  that  all  the  agencies  and 
persons  that  were  accredited  or 
approved  during  this  start-up  phase 
could  come  due  for  renewal  at  the  same 
time.  To  avoid  an  ever-repeating 
bottleneck,  the  regulation  provides  that 
the  accrediting  entity,  in  consultation 
with  the  Secretary,  may  accredit  or 
approve  some  agencies  and  persons  that 
applied  by  the  'TAD  for  a  period  of 
three,  four,  or  five  years  for  just  the  first 
accreditation  or  approval  cycle.  The 
Secretary  must  approve  the  criteria  used 


to  assign  accreditation  or  approval 
periods  to  such  agencies  or  persons. 

Also  in  subpart  G,  the  Department 
selects  a  four-year  accreditation  or 
approval  period.  The  lAA  provides  that 
the  accreditation  or  approval  period 
should  not  be  less  than  three  years  and 
not  more  than  five  years.  (Pub.  L.  106- 
279,  section  203(b)(3)).  The  Department 
weighed  the  costs  and  benefits  of 
different  periods  and  chose  the  period 
of  fom-  years.  There  was  substantial 
pubUc  concern  about  the  recurring  fees 
accrediting  entities  would  charge  for 
each  renewal  cycle  and  the  costs 
incurred  internally  when  agencies  and 
persons  must  make  changes  in  staffing, 
training,  and  other  operations  to  comply 
with  the  standards  set  bv  the 
regulations.  There  was  also  public 
concern  that  these  costs  would  be 
passed  alon^  to  prospective  adoptive 
parent(s)  and  coidd  make  the  cost  of 
adoption  services  beyond  the  reach  of 
many  famiUes.  On  the  other  hand, 
others  in  the  public  were  eager  to  ensiu^ 
that  the  compliance  of  agencies  and 
persons  was  checked  often.  Therefore, 
the  Department  selected  the  four-year 
cycle  to  balance  the  desire  to  minimize 
costs  while  ensuring  sufficiently 
frequent  renewal  evaluations,  which 
will  be  more  extensive  than  the  routine 
monitoring  required  during  the 
accreditation  or  approval  period.  . 

8.  Subpart  H — Renewal  of  Accreditation 
and  Approval 

Subpart  H,  which  mainly  regulates 
the  accrediting  entities,  governs  the 
renewal  of  accreditation  or  approval.  To 
determine  whether  to  renew 
accreditation  or  approval,  the 
accrediting  entity  must  evaluate  the 
agency  or  person  to  determine  if  it  is  in 
substantial  compliance  with  the 
standards  in  subpart  F.  Before  making  a 
renewal  decision,  the  accrediting  entity 
in  its  discretion  may  advise  the  agency 
or  person  of  any  deficiencies  that  may 
hinder  or  prevent  its  renewal  and  defer 
a  decision  to  allow  the  agency  or  person 
to  correct  the  deficiencies.  The 
accrediting  entity  must  process  the 
renewal  application  in  a  timely  fashion. 

Agencies  or  persons  in  good  standing 
may  apply  for  renewal  from  a  different 
accrediting  entity  than4he  one  that 
handled  its  prior  application.  If  an 
agency  or  person  decides  not  to  seek 
renewal,  it  must  notify  the  accrediting 
entity  and  take  the  necessary  steps  to 
transfer  its  pending  Convention 
adoption  cases  and  adoption  records 
appropriately. 
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-  9.  Subpart  I — Routine  Oversight  by 
Accrediting  Entities 

Subpart  I  covers  routine  oversight  of 
accredited  agencies  and  approved 
persons.  The  accrediting  entity  is 
expected  to  take  a  more  assertive  role 
than  is  typically  the  case  in  the  current, 
purely  voluntary  accreditation  process 
in  monitoring  accredited  agencies  and 
approved  persons.  For  example,  the 
accrediting  entity  must  monitor  the 
accredited  agencies  and  approved 
persons  at  least  annually  to  ensure  that 
they  may  maintain  their  accreditation  or 
approval.  The  accrediting  entity  must 
also  investigate  complaints  in 
accordance  with  subpart  J.  As  part  of  its 
oversight,  the  accrediting  entity  may 
conduct  random  site  visits  and  consider 
any  information  that  becomes  available 
about  the  agency's  or  person's 
compliance. 

10.  Subpart  J — Oversight  Through 
Review  of  Complaints 

Subpart  J  sets  out  extensive 
procedures  for  making  complaints  about 
accredited  agencies  or  approved 
persons.  Subpart  J  was  added  to  the 
regulations  specifically  in  response  to 
requests  from  elements  of  the  adoption 
community  asking  for  more  avenues  to 
express  complaints  about  unsatisfactory 
practices  and  to  reduce  the  potential  for 
litigation  by  giving  parties  a  complaint 
resolution  mechanism.  The  Department 
recognizes  that  the  handling  of 
complaints  against  agencies  and  persons 
is  a  major  concern  to  some  members  of 
the  adoption  community.  The 
Department  has  heard  claims  that  State- 
licensing  authorities  and  accrediting 
entities  do  not  respond  adequately  to 
complaints  about  intercountry  adoption 
practices  and  that  current  complaint 
processes  are  not  sufficiently 
transparent.  The  Department  has  been 
urged  to  establish  a  mechanism  through 
which  the  Department  would  itself, 
outside  of  the  lAA-mandated 
accreditation  and  approval  process, 
investigate  complaints  and  penalize 
unacceptable  conduct. 

Thft  lAA  does  not  give  the  Department 
the  authority  to  set  up  an  entirely  - 
separate  enforcement  scheme  with  non- 
statutory remedies  outside  of  the 
accreditation  and  approval  process  and 
use  of  adverse  action  and  the  lAA  civil 
and  criminal  penalties.  In  particular,  the 
lAA  specifically  developed  a  struct\u« 
under  which  the  Department  for  the 
most  part  would  not  di    ctly  regulate 
agencies  or  persons.  Instead,  it  relies  on 
private  or  State-based  accrediting 
entities  to  regulate  agencies  and  persons 
using  the  standards  developed  by  the 
Department.  Where  those  entities  do  not 


act,  the  IAA  provides  for  the 
Department  to  suspend  or  cancel 
accreditation  or  approval  by  acting 
directly.  Furthermore,  the  IAA  permits 
the  Department  temporarily  or 
permanently  to  debar  agencies  or 
persons.     ' 

These  eiiforcement  devices,  along 
with  the  adverse  actions  that  may  be 
imposed  bj  the  accrediting  entity,  are 
sufficient  fi)  enforce  the  standards 
without  creating  a  duplicative  process. 
In  any  event,  the  Department  could  not 
manage  such  additional  proposed 
responsibilities  given  its  primary 
mission  as  b  foreign  affairs  agency 
responsible  for  the  conduct  of 
diplomatic  and  consular  relations. 
Moreover,  the  funding  for  such  a  major, 
non-statutcuily  mandated  role  for  the 
Department  would  be  uncertain.  The 
Department  lacks  the  capacity  to  create 
and  assumft  such  a  role  in  dispute 
resolution  tnd  imposition  of  remedies. 
The  Departpient  therefore  believes  that 
the  enforcetnent  scheme  established  in 
the  IAA  should  be  given  a  chance  to 
work. 

The  Department  does,  however,  take 
the  community's  request  for  a  complaint 
process  vetr/  seriously.  Thus,  the 
regulations!  adopt  ®  suggestion  that  the 
Department  establish  a  complaint 
service  to  receive,  screen,  and  monitor 
action  on  complaints.  Specifically,  the 
regulations  provide  for  the 
establishmtnt  of  a  Complaint  Registry, 
which  may  be  funded  in  whole  or  in 
part  by  feea  collected  by  the  accrediting 
entities  or  me  Department.  The 
Complaint  Registry  will  record 
complaintsjthat  are  not  resolved  through 
the  internal  processes  of  the  service 
providers  ^d  ensure  that  they  are 
brought  to  the  attention  of  the 
accrediting  entities  or  others  as 
apgropriata.  The  accrediting  entity  is 
obligated  t<  report  the  outcome  of 
complaints  it  receives  to  the  Complaint 
Registry  so  that  the  Department  can 
monitor  wl  ether  and  how  the  - 
accrediting  entity  is  addressing 
complaints  The  Complaint  Registry  will 
also  be  charged  with  identifying  any 
patterns  of  complaints  and  other 
egregious  behavior  and  reporting  them 
as  approprikte  for  further  action.  The 
precise  functions  of  the  Complaint 
Registry  will  be  detailed  in  an 
agreement  between  the  Department  and 
the  Complaint  Registry. 

The  regulations  prescribe  how  the 
complaint  srocess  will  work.  Generally, 
complaining  parties,  other  than  Federal 
agencies,  public  bodies,  law 
enforcement  or  licensing  authorities,  or 
foreign  Cenitral  Authorities  must  first 
file  their  ccnaplaints  with  the  agency  or 
person  proi  iding  adoption  services  and. 


if  the  agency  or  person  is  a  supervised 
provider,  with  the  primary  provider  in 
the  case.  If  the  complaint  is  not  resolved 
at  this  level,  then  the  complaint  may  be 
filed  with  the  Complaint  Registry, 
which  will  screen  and  record  the 
complaints  and  refer  them,  as 
appropriate,  to  the  accrediting  entity  or 
other  authorities.  Federal  agencies, 
public  bodies,  law  enforcement  or 
licensing  authorities,  or  foreign  Central 
Authorities  may  make  complaints 
directly  to  the  Complaint  Registry  or  the 
accrediting  sntity.  "The  accrediting 
entity  must  investigate  the  complaint 
and  may  conduct  a  site  visit  if 
necessary.  If  an  accrediting  entity 
determines  that  the  agency  or  person  is 
out  of  compliance,  it  must  take  adverse 
action  pursuant  to  subpart  K.  When  an 
accrediting  entity  has  completed  its 
investigation,  it  must  provide  written 
notification  to  the  complainant,  the 
Complaint  Registry,  and  any  other  entity 
that  referred  the  complaint  and  include 
information  on  the  outcome  and  any 
actions  taken.  The  accrediting  entity 
must  also  establish  written  procedures 
to  respond  to  complaints.  Finally,  the 
accrediting  entity  must  refer  certain 
types  of  substantiated  complaints  to  the 
Secretary  or  appropriate  law 
enforcement  authorities.  The  regulations 
prescribe  the  standard  for  determining 
when  to  make  such  referrals. 

The  Department  believes  that  one 
critical  benefit  of  these  complaint 
procedures  will  be  to  promote  the 
resolution  of  complaints  about  adoption 
service  providers  in  a  way  that  will 
minimize,  if  not  eliminate,  the  need  for 
an  accrediting  entity  or  the  Department 
to  take  adverse  action,  which  may  be 
challenged  by  an  affected  agency  or 
person  in  Federal  comt.  Thus,  the 
procedures  may  also  have  the  effect  of 
reducing  litigation. 

11.  Subpart  K — ^Adverse  Action  by 
Accrediting  Entities 

Subpart  K  describes  how  and  when  an 
accrediting  entity  may  impose  an 
adverse  action.  "To  enforce  the 
accreditation  and  approval  standards  in 
subpart  F,  the  IAA  gives  both  designated 
accrediting  entities  and  the  Department 
the  power  to  impose  adverse  actions.  An 
accrediting  entity  is  authorized  to  take 
certain  actions  against  agencies  and 
persons.  The  Department  has  the 
authority  to  take  some  of  the  same 
adverse  actions  as  an  accrediting  entity, 
along  with  the  additional  authority  to 
temporarily  or  permanently  debar  an 
agency  or  person.  The  Department's 
enforcement  authorities  are  addressed 
in  subpart  L. 

An  accrediting  entity,  whether  it  is  a 
private,  non-profit  accrediting  entity  or 
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a  State  entity,  may  impose  the  follovv^ing 
adverse  actions:  Suspend  accreditation 
or  approval;  cancel  accreditation  or 
approval;  refuse  to  renew  accreditation 
or  approval;  require  specific  corrective 
action  to  improve  deficiencies;  or 
impose  other  sanctions.  Under  the  lAA, 
these  specific  adverse  actions  are  not 
subject  to  any  type  of  administrative 
review  (i.e.,  they  are  not  subject  to 
review  by  the  Department),  and  the 
regulations  reinforce  this  point.  The 
lAA  does  provide,  however,  that  these 
specific  adverse  actions  are  subject  to 
judicial  review  in  a  United  States 
district  court. 

Denial  of  an  agency's  or  person's 
initial  request  for  accreditation  or 
approval  is  not  listed  as  an  adverse 
action  in  the  lAA.  (Pub.  L.  106-279, 
202(3)).  Clearly,  however,  there  is  the 
possibility  that  agencies  and  persons 
will  be  denied  accreditation  or 
'  approval.  Thus,  the  regulations  permit 
the  accrediting  entity  to  deny 
accreditation  or  approval  and  make 
clear  that,  because  denial  is  not  listed  as 
an  adverse  action  imder  section  202(3) 
of  the  lAA,  it  is  subject  to  neither 
judicial  review  nor  administrative 
review.  This  approach  is  consistent  with 
the  Department's  understanding  that  the 
lAA  distinguishes,  intentionally, 
between  agencies  and  persons  actively 
providing  Convention  adoption  services 
pursuant  to  accreditation  or  approval, 
on  the  one  hand,  and  agencies  and 
persons  not  so  engaged.  Adverse  actions 
imposed  on  the  former  are,  in  effect, 
sanctions,  whereas  denial  to  the  latter  is 
not  a  sanction,  but  merely  a  decision 
that  certain  standards  have  not  been 
met,  leaving  open  the  possibility  that 
they  will  be  met  latCT.  The  former  have 
interests  in  preserving  their  ability  to 
continue  their  work,  and  the  lAA 
protects  these  interests  by  providing 
judicial  review  of  the  enumerated 
adverse  actions.  The  lAA  does  not 
similarly  protect  the  interests  of 
agencies  and  persons  in  the  second 
category,  i.e.,  those  not  engaged  in 
providing  Convention  adoption  services 
pursuant  to  accreditation  or  approval. 
To  permit  agencies  and  persons  judicial 
review  of  denial  decisions  woxUd 
significantly  add  to  the  costs  of 
accreditation  and  approval.  Limiting 
access  to  judicial  review  to  agencies  and 
persons  that  have  already  been 
accredited  or  approved,  and  that  have 
developed  the  resources  to  provide 
adoption  services,  will  conserve  the 
accrediting  entity's  limited  resources. 
This  limitation  will  enable  the 
accrediting  entity  to  focus  on  and 
monitor  the  performance  of  agencies 
and  persons  actually  providing  adoption 


services  on  an  ongoing  basis  rather  than 
devoting  its  resources  to  defending  in 
time-consuming  litigation  its  decisions 
to  deny  accreditation  or  approval.  This 
limitation  will  also  reduce  the  number 
of  cases  in  this  new  area  of  Federal 
regulation  subject  to  the  jmisdiction  of 
the  Federal  courts.  The  regulations, 
however,  do  permit  the  agency  or 
person  to  petition  the  acoeditiiig  entity 
for  reconsideration  of  the  denial, 
pursuant  to  the  accrediting  entity's 
internal  review  procedures. 

Denial  of  a  reapplication  for 
accreditation  or  approval  after 
cancellation  or  refusal  to  renew  is 
treated  the  same  as  denial  of  an  initial 
application.  In  both  instances,  the 
applicant  will  not  be  currently  engaged 
in  providing  Convention  adoption 
services  pursuant  to  accreditation  or 
approval,  and  thus  will  not  have  the 
kind  of  interest  in  providing  continued 
services  that  the  lAA  protects  by  making 
judicial  review  available.  In  contrast,  an 
accrediting  entity  may  cancel  or  refuse 
to  renew  the  accreditation  or  approval 
of  an  agency  or  person,  but  the  agency 
or  person  in  that  case  has  an  interest  in 
providing  continued  services  and,  under 
the  lAA,  may  seek  judicial  review  of  the 
cancellation  or  the  refusal  to  renew. 
Altenatively,  that  agency  or  person, 
instead  of  seeking  judicial  review  of  the 
cancellation  or  refusal  to  renew,  may 
choose  to  reapply  for  accreditation  or 
approval.  If  the  accrediting  entity  denies 
that  reapplication  for  accreditation  or 
approval,  the  denial  is  not  subject  to 
administrative  or  judicial  review.  Again, 
the  regulations  permit  the  agency  or 
person  to  petition  the  accrediting  entity 
for  reconsideration  of  the  denial, 
piirsuant  to  the  accrediting  entity's 
internal  review  procedures. 

In  summary,  ^1  adverse  actions 
(suspension,  cancellation,  refusal  to 
renew,  corrective  action,  or  other 
sanction)  are  subject  to  judicial  review, 
consistent  with  the  fact  that  all  affect  an 
accredited  agency  or  approved  person 
with  an  interest  in  continuing  the 
provision  of  Convefntion  adoption 
services  pursuant  to  previously  granted 
accreditation  or  approval.  Prior  to 
seeking  judicial  review  and  consistent 
with  the  normal  requirements  for 
judicial  review  under  the  APA,  the 
regulations  require  agencies  and  persons 
to  exhaust  non-judicial  remedies  before 
the  accrediting  entity.  Specifically,  the 
agency  or  person  must  petition  the 
accrediting  entity  to  terminate  the 
adverse  action  on  the  grounds  that  the 
deficiencies  necessitating  the  adverse 
action  have  been  corrected.  If  the 
deficiencies  that  led  to  the  adverse 
action  have  been  corrected,  the 
accrediting  entity  may  terminate  the 


adverse  action.  It  is  only  when  the 
accrediting  entity  does  not  terminate  the 
adverse  action  that  the  agency  or  person 
may  seek  judicial  review. 

If  an  agency  or  person  challenges 
cancellation  of  or  refusal  to  renew  its 
accreditation  or  approval  in  Federal 
court,  its  only  remedy  if  the  court 
denies  its  petition  is  to  reapply  to  an 
accrediting  entity  for  accreditation  or 
approval.  Permission  to  reapply, 
however,  is  not  automatic.  The 
accrediting  entity  may  grant  such 
permission  only  if  the  agency  or  person 
demonstrates  that  the  specific 
deficiencies  that  led  to  the  cancellation 
or  refusal  to  renew  have  been  corrected. 
Any  denial  of  these  re-applications,  as 
noted  previously,  is  not  subject  to 
judicial  review. 

If  an  agency  or  person  is  challenging 
the  imposition  of  a  suspension, 
corrective  action,  or  other  sanction  by 
an  accrediting  entity  in  Federal  court,  it 
has  no  av«iue  for  rev^^ing  such  action 
other  than  review  by  a  United  States 
district  court,  which  must  review  any 
challenged  adverse  actions  in 
accordance  with  the  APA,  5  U.S.C.  706. 
For  purposes  of  judicial  review,  the 
accrediting  entity  will  be  treated  as  a 
Federal  agency  as  defined  in  5  U.S.C. 
701. 

12.  Subpart  L— Oversight  of  Accredited 
Agencies  and  Approved  Persons  by  the 
Secretary 

"The  Department  may  impose  the 
following  adverse  actions:  suspension, 
cancellation,  or  temporary  or  permanent 
debarment.  Under  the  lAA,  these 
specific  adverse  actions  are  not  subject 
to  any  type  of  administrative  review  by 
the  Department  or  otherwise,  and  the 
regulations  reinforce  this  point.  Under 
the  LAA,  these  final  adverse  actions  are 
subject  to  judicial  review  in  a  United 
States  district  court. 

The  LAA  administrative  enforcement 
scheme  provides,  in  section  204(b)(1)  of 
the  LAA,  that  the  Department  may 
suspend  or  cancel  accreditation  or 
approval  when  the  accrediting  entity 
has  failed  or  refused  to  act.  The  LAA 
does  not  give  the  Secretary  a  role  in 
reviewing  or  changing  the  adverse 
action  decisions  or  denial  actions 
actually  imposed  by  the  accrediting 
entity.  The  Department  must,  however, 
suspend  or  cancel  the  accreditation  or 
approval  Ranted  by  the  accrediting 
entity  when  the  Department  finds  that 
agency  or  person  is  substantially  out  of 
compliance  with  the  standards  in 
subpart  F  and  the  accrediting  entity  has 
failed  or  refused,  after  consultation  with 
the  Department,  to  take  action.  (Pub.  L. 
106-279,  section  204(b)(1)). 
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In  addition  to  this  lAA  statutory 
requirement,  -the  Department  has 
included  in  the  proposed  regulation 
another  basis  for  suspension  or 
cancellation  by  the  Department.  The 
Department  may  suspend  or  cancel 
accreditation  or  approval  when  such 
action  wrill  further  U.S.  foreign  policy  or 
national  security  interests,  protect  the 
ability  of  U.S.  citizens  to  adopt  children 
under  the  Convention,  or  protect  the 
interests  of  children.  The  Department 
believes  that  this  additional  basis  for 
suspending  or  canceling  a  particular 
agency's  or  person's  accreditation  or 
approval  is  a  natural  corollary  of  the 
Department's  foreign  affairs  authority 
and  is  consistent  with  the  lAA  because 
it  will  enable  the  Department  in  specific 
situations  to  meet  two  of  the  stated  lAA 
goals,  which  are: 

[T]o  protect  the  rights  of,  and  prevent 
abuses  against,  children,  birth  families,  and 
adoptive  parents  involved  in  adoptions  (or 
prospective  adoptions)  subject  to  the 
Convention,  and  to  ensure  that  such 
adoptions  are  in  the  children's  best  interests; 
and 

[Tlo  improve  the  ability  of  the  Federal 
Government  to  assist  United  States  citizens 
seeking  to  adopt  children  from  abroad  and 
r&sidents  of  other  countries  party  to  the 
Convention  seeking  to  adopt  children  from 
the  United  States.  (Pub.  L.  106-279.  2(b)(2) 
and  2(b)(3)). 

This  authority  could  be  used,  for 
example,  if  the  practices  of  a  particular 
accredited  agency  were  to  cause  a 
Convention  country  to  imdertake  action 
that  could  adversely  affect  the  ability  of 
United  States  citizens  generally  to  adopt 
children  from  the  country  in  question. 

To  obtain  relief  from  the  Department's 
suspension  or  cancellation,  an  agency  or 
person  must  demonstrate  to  the 
Secretary  that  the  deficiencies  or 
circimistances  that  led  to  the  adverse 
action  have,  been  corrected  or  are  no 
longer  applicable.  In  the  case  of 
suspension,  the  Department  may 
terminate  the  suspension.  In  the  case  of 
cancellation,  the  Department  may  give 
the  agency  or  person  permission  to 
reapply  to  the  accrediting  entity  for 
accreditation  or  approval. 

The  Department,  at  its  discretion,  may 
also  temporarily  or  permanently  debar 
an  agency  or  person  on  the 
Department's  own  initiative,  at  the 
request  of  DHS,  or  at  the  request  of  an 
accrediting  entity.  The  standard  for 
debarment  is  drawn  directly  from 
section  204(c)  of  the  lAA  and  requires 
that  there  be  substantial  evidence  that 
the  agency  or  person  is  out  of 
compliance  and  that  there  has  been  a 
pattern  of  serious,  willful,  or  grossly 
negligent  failures  to  comply,  or  other 
aggravating  circumstances  indicating 
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that  contin  led  accreditation  or  approval 
would  not  pe  in  the  best  interet  ts  of  the 
children  and  families  concerned. 

In  the  case  of  temporary  debarment, 
the  Department's  order,  as  required  by 
the  lAA,  mpy  not  be  for  less  than  three 
years.  The  brder  must  state  the  time 
frame  for  tl^e  temporary  debarment  and 
list  the  dat*  on  which  the  agency  or 
person  mav  petition  the  Department  for 
withdrawsJ  of  the  temporary  debarment. 
If  the  Department  withdraws  the 
,  temporary  Aebarment,  the  agency  or 
person  may  then  apply  for  accreditation 
or  approval  to  an  accrediting  entity.  In 
the  case  of  permanent  debarment,  the 
agency  or  person  is  iiot  permitted  to 
petition  tha  Depeutment  for  withdrawal 
and  may  not  apply  for  accreditation  or 
approval  a^n. 

As  provided  in  the  lAA,  a  United 
States  district  court  may  review  any 
challenged  nnal  adverse  action  of  tjie 
Secretary  in  accordance  with  the  APA, 
5  U.S.C.  701  i. 

13.  Subpart  M — Dissemination  and 
Reporting  a  f  Information  by  Accrediting 
Entities 

Subpart  B I  requires  the  accrediting 
entity  to  mj  ke  information  about 
accredited  j  igencies  and  approved 
persons  puftlicly  available.  The 
provisions  if  subpart  M  on  public 
disclosure  of  information  will  take  effect 
only  after  tile  Convention  enters  into 
force  for  the  United  States.  Specifically, 
the  accreditjing  entity  must  disclose  the 
name,  address,  and  contact  information 
for  each  acdredited  agency  or  approved   ' 
person,  and)  the  names  of  agencies  and 
persons  denied  accreditation  or 
approval.  It  must  also  provide  the 
names  of  thpse  who  have  been  subject 
to  withdrawal  of  temporary 
accreditation,  suspension,  cancellation, 
refusal  to  re  new,  or  debarment. 

The  accre  diting  entity  must  also  make 
certain  othe  r  information  available  to 
the  public  i  pon  specific  request.  This 
includes  co  ifirming  whether  an  agency 
or  person  h  is  a  pending  application  and 
the  status  o  that  application.  It  also 
includes  indicating  whether  an  agency 
or  person  has  been  subject  to 
withdrawaljof  temporary  accreditation, 
suspensionj  cancellation,  refusal  to 
renew,  or  d  ibarment  and  providing  a 
brief  statem  snt  of  the  reasons  for  the 
action.  Mos  important,  the  accrediting 
entity  must  make  available  a  summary 
of  the  accre  litation  or  approval  stutiy 
for  each  ace  redited  agency  or  approved 
persoli  in  a  ormat  to  be  approved  by  the 
Department 

"The  accre  diting  entity  must  also 
maintain  ao  d  disseminate  certain 
information  about  complaints.  In 
particular,  i  ifhen  a  complaint  is  filed. 


the  accrediting  entity  must  maintain  a 
written  record  of  it  and  must  verify 
certain  information  about  the  complaint 
upon  request.  The  accrediting  entity 
must  have  procedures  for  disclosing 
inf(  irmation  about  complaints  that  are 
substantiated  and  not  substantiated. 

The  Department  is  placing  these 
additional  burdens  on  the  accrediting 
entity  in  response  to  suggestions  that 
such  information  should  be  made 
accessible  so  that  parents  can  compare 
the  performance  of  agencies  and 
persons.  The  Department  realizes  that 
requiring  the  accrediting  entity  to 
perform  this  additional  task  will  add  to 
the  costs  of  accreditation  ..nd  approval 
and  that  these  costs  will  ultimately  be 
passed  on  to  parents.  There  will  be  a 
substantial  benefit,  however,  to  parents 
in  having  available  information  that 
allows  them  to  make  informed  decisions 
when  selecting  a  service  provider.  The 
publication  and  dissemination  of  this 
information  will  also  give  agencies  and 
persons  another  incentive  to  meet  the 
standards  set  in  subpart  F. 

The  Department  also  intends  to 
convene  a  working  group  that  will 
include  the  accrediting  entity{s)  and 
other  Federal  government  bodies, 
including  DHS.  The  working  group  will 
meet  on  a  regular  basis  to  facilitate  the 
exchange  of  information  about  the 
accreditation  and  approval  process  and 
to  discuss  how  the  agencies  and  persons 
are  compl)ring  with  these  regulations. 

14.  Subpart  N — Procedures  and 
Standards  Relating  to  Temporary 
Accreditation 

The  lAA  permits  the  temporary 
accreditation  of  small  agencies  for  a 
one-  or  two-year  period  starting  on  the 
date  that  the  Convention  enters  into 
force  for  the  United  States.  Agencies, 
but  not  persons,  may  apply  to  become 
temporarily  accredited.  The  regulations 
in  subpart  N  apply  only  to  temporary 
accreditation. 

To  be  eligible  for  temporary 
accreditation,  an  agency  must  show  that 
it  has  provided  adoption  services  in 
fewer  than  100  intercountry  adoption 
cases  in  the  calendar  year  preceding  the 
year  in  which  the  TAD  falls  (see  subpart 
D  for  an  explanation  of  the  "transitional 
application  deadline").  An  agency  may 
be  eligible  for  a  one-  or  two-year  period 
of  accreditation,  depending  upon  the 
number  of  intercountry  adoptions  the 
agency  has  handled.  An  agency  that  has 
provided  adoption  services  in'  50-99 
intercountry  adoptions  in  the  calendar 
year  prececUng  the  year  in  which  the 
TAD  falls  may  apply  for  a  one-year 
period  of  temporary  accreditation.  An 
agency  that  has  provided  adoption 
services  in  fewer  than  50  intercoimtry 
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adoptions  in  the  calendar  year 
preceding  the  year  in  which  the  TAD 
falls  may  apply  for  a  two-year  period  of 
temporary  accreditation.  Both  the  one- 
and  the  two-year  periods  conmience  on 
the  date  that  the  Convention  enters  into 
force  for  the  United  States. 

To  become  temporarily  accredited,  an 
agency  must  demonstrate  that:  (1)  It  is 
a  non-profit  agency  licensed  by  State 
law  to  provide  adoption  services  in  at 
least  one  State;  (2)  it  is,  and,  for  the  last 
three  years  prior  to  the  TAD  has  been 
providing  intercountry  adoption 
services;  (3)  it  has  the  capacity  to 
comply  with  the  Department's  and  the 
accrediting  entity's  reporting 
requirements;  and  (4)  it  has  npt  been 
involved  in  any  improper  conduct 
related  to  providing  intercoimtry 
adoption  services.  To  prove  that  it  has 
not  been  involved  in  any  prior  impcoper 
conduct,  the  agency  must  provide 
evidence  that  it  has  continually 
maintained  its  State  license  without 
suspension  or  cancellation  for 
misconduct  and  it  has  not  been  subject 
to  any  fault  or  liability  decisions  or 
criminal  findings  of  fraud  or  financial 
misconduct  for  the  three  years 
preceding  the  TAD.  The  agency  also 
must  demonstrate  that  it  has  a 
comprehensive  and  realistic  plan  for 
achieving  full  accreditation  and  is 
actively  taking  steps  to  execute  that 
plan. 

To  maintain  temporary  accreditation, 
the  agency  must:  (1)  Follow  all 
applicable  licensing  and  regulatory 
requirements;  (2)  refrain  from  any 
improper  conduct,  including  but  not 
limited  to,  maintaining  its  State  license; 
(3)  avoid  any  findings  of  fault  or 
liability  in  any  administrative  or 
judicial  action;  (4)  ensure  that  it  is  not 
subject  to  any  criminal  findings  of  fraud 
or  financial  misconduct;  (5)  adhere  to 
the  prohibition  against  child-buying  in 
§  96,36;  (6)  respond  to  complaints  in 
accordance  with  §  96.41;  (7)  comply 
with  the  maintenance  of  records 
requirements  in  §  96.42;  (8)  provide  data 
in  accordance  with  §  96.43;  (9)  comply 
with  the  home  study,  child  background 
study,  and  consents  requirements  in 
§§  96.47  and  96.53;  and  (10)  plan  for  the 
transfer  of  its  cases  when  necessary. 
Furthermore,  when  acting  as  the 
primary  provider  using  supervised 
providers,  the  agency  must  comply  with 
the  requirements  on  primary  providers 
in  §§96.44,  96.45,  and  96.46.  When 
performing  Convention  functions  in 
either  incoming  or  outgoing  cases,  it 
must  adhere  to  the  standards  in  §§  96.52 
(incoming  cases)  and  96.55  (outgoing 
cases).  These  standards  and  others  are 
listed  in  §96.104. 


These  standards  for  obtaining  or 
maintaining  temporary  accreditation 
(subpart  N)  are  much  less 
comprehensive  than  the  standards  for 
full  accreditation  (Subpart  F).  The 
reason  for  this  difference  is  that  the  LAA 
mandates  that  small  agencies,  which 
initially  might  be  imable  to  meet  the 
more  detailed  standards  applicable  to 
full  accreditation,  be  allowed  to  provide 
services  during  an  initial  phase-in 
period  for  Convention  implementation 
while  developing  the  resources  to 
comply  with  the  accreditation 
standards.  The  temporary  accreditation 
provisions  are  designed  to  avoid 
prematurely  disqualifying  small, 
community-based  agencies  bom 
providing  Convention  adoption 
services.  These  regulations  take  into 
accoimt  the  concern  that,  if  too  many 
small,  non-profit  agencies  were  unable 
to  meet  the  standards  and  consequently 
stopped  providing  adoption  services, 
then  parents  and  children  in  some 
geographical  areas  of  the  United  States 
would  find  it  difficult  to  obtain  services. 
On  the  other  hand,  the  Department  also 
considered  the  goal  of  ensuring  that 
temporarily  accredited  agencies  could 
provide  satisfactory  adoption  services  to 
families  served.  Thus,  the  Department 
struck  a  balance  between  these 
competing  concerns  and  developed  a 
list  of  performance-based  standards 
applicable  to  temporarily  accredited 
agencies,  but  also  incorporated  by 
reference  certain  key  standards  from  the 
accreditation  provisions  in  subpart  F. 

Moreover,  some  of  the  accrediting 
entity's  procedures  for  evaluating  an 
agency  for  temporary  accreditation 
differ  from  the  procedures  for  evaluating 
an  agency  for  full  accreditation.  For 
example,  an  accrediting  entity  must 
conduct  a  site  visit  before  granting  full 
accreditation;  however,  for  temporary 
accreditation,  an  accrediting  entity  may, 
in  its  discretion,  conduct  a  site  visit  if 
necessary.  The  costs  for  site  visits  for 
full  accreditation  will  be  wrapped  into 
the  initial  accreditation  fee  disclosed  to 
the  agency.  Only  if  the  accrediting 
entity  decides  to  conduct  a  site  visit  for 
temporary  accreditation,  however,  will 
it  then  assess  the  agency  additional  fees 
for  the  site  visit  costs.  Also,  the 
accrediting  entity  must  monitor  the 
agency's  progress  in  implementing  the 
plan  for  full  accreditation  and  require 
the  agency  to  make  continual  progress 
toward  completing  the  process  of 
obtaining  full  accreditation.  These  are 
just  a  few  examples  of  the  special 
procedures  applicable  to  temporary 
accreditation.  The  reader  is  encouraged 
to  consult  subpart  N  for  a  detailed 
listing. 


Finally,  an  accrediting  entity  may 
deny  temporary  accreditation,  or 
withdraw  temporary  accreditation  after 
it  is  granted,  when  the  agency  is  not  in 
substantial  compliance  with  the 
applicable  standards.  Under  the 
regulations,  there  is  no  administrative  or 
judicial  review  of  an  accrediting  entity's 
diBcision  to  deny  temporary 
accreditation.  This  is  consistent  with 
the  fact  that  the  lAA  does  not  treat 
denial  as  an  adverse  action.  The 
Department  believes,  however,  that 
withdrawal  of  temporary  accreditation 
is  an  adverse  action  subject  to  judicial 
review  imder  the  lAA.  Withdrawal  of 
temporary  accreditation  is  similar  to 
cancellation  and  other  adverse  actions 
that  are  subject  to  judicial  review  in  that 
an  agency  or  person  that  was  already 
permitted  to  provide  adoption  services 
under  the  Convention  will  lose  the 
ability  to  provide  such  services.  An 
agency  whose  temporary  accreditation 
has  been  withdrawn  may  continue  to 
seek  full  accreditation  or  may  withdraw 
its  pending  application  and  apply  for 
full  accreditation  at  a  later  time.  The 
circiunstances  of  the  withdrawal  of  its 
temporary  accreditation  may  be  taken 
into  account  when  evaluating  the 
agency  for  full  accreditation. 

VI.  Regulatory  Review 

A.  Regulatory  Flexibility  Act/Executive 
Order  13272:  Small  Business 

The  Regulatory  Flexibility  Act  (RFA),  ^ 
5  U.S.C.  601-612,  requires  an  agency  to 
prepare  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
imder  the  APA  or  any  other  statute 
unless  the  agency  certifies,  pursuant  to 
5  U.S.C.  605(b).  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
An  initial  regulatory  flexibility  analysis 
is  required  to  "describe  the  impact  of 
the  proposed  rule  on  small  entities."  (5 
U.S.C.  603(a)).  "Small  entities"  include 
"small  organizations,"  which  the  RFA 
defines  as  any  non-profit  enterprise  that 
is  independently  owned  and  operated 
and  not  dominant  in  its  field.  (5  U.S.C. 
601(4),  601(6)). 

This  proposed  rule  directly  affects  all 
adoption  service  providers,  whether 
agencies  or  persons,  who  are  providing 
intercountry  adoption  services  in  cases 
involving  other  Convention  countries. 
The  estimate  of  the  number  of  such 
entities,  which  are  mainly  non-profits, 
is  between  410  and  600.  The 
Department  estimates  that  the  vast 
majority  of  these  adoption  service 
providers  are  small  entities  under  the 
RFA;  therefore,  the  Department  has 
determined  that  this  proposed  rule  will 


have  an  impact  on  a  substantial  number 
of  small  entities. 

The  Department  also  has  determined, 
however,  that  the  impact  on  small 
entities  affected  by  the  proposed  rule 
will  not  be  significant.  First,  the  effect 
of  the  proposed  rule  will  be  to  allow 
agencies  and  persons  the  flexibility  to 
choose  to  be  accredited  or  approved  or 
to  act  as  supervised  providers. 
Supervised  providers  are  not  required  to 
become  accredited  or  approved  and  thus 
they  can  largely  avoid  the  economic 
impact  of  becoming  accredited  or 
approved.  Second,  certain  types  of  very 
small  providers,  specifically  home  study 
and  child  background  study  preparers, 
are  exempt.  Third,  the  lAA  and  the 
regulations  provide  for  a  tiering  system 
that  includes  a  special  temporary 
accreditation  procedure  just  for  small 
agencies  (defined  in  the  lAA  as  agencies 
providing  services  in  less  than  100 
intercoimtry  adoption  cases  a  year). 
Small  agencies  eligible  for  temporary 
accreditation  will  pay  less  in 
accreditation  fees  than  applicants  for 
full  accreditation  and  will  not  be 
required  to  meet  the  standards  for  full 
accreditation.  Fourth,  the  lAA  and  the 
regulations  use  an  accreditation  model, 
and  a  substantial  compliance  structure 
that  provides  agencies  and  persons  with 
ample  opportunity  to  correct 
deficiencies  before  accreditation  or 
approval  is  denied.  Thus,  the 
accreditation  model  used  in  this 
proposed  rule  allows  for  the  majority  of 
the  standards  to  be  performance-based. 
Substantial  compliance,  which  is 
typical  of  regulations  based  on  an 
accreditation  scheme,  inherently 
provides  for  regulatory  flexibility 
because  entities  are  not  required  to 
comply  perfectly  with  every  single 
standard.  Overall,  these  foiu  features  of 
the  proposed  regulations  minimize  the 
burden  on  small  entities. 

Finally,  the  Department  notes  that 
failing  to  establish  an  accreditation/ 
approval  process  imder  the  Convention 
and  the  lAA  could  adversely  affect 
small  entities  by  closing  off 
opportimities  for  intercoimtry  adoptions 
with  coimtries  party  to  the  Convention. 
Thus,  there  are  major  benefits  for 
adoption  service  providers,  as  well  as 
birth  parents,  adoptive  parents,  and 
x:hildren,  from  an  accreditation  and 
approval  process  designed  to  comply 
with  the  Convention.  Many  members  of 
the  public  advocated  during  the 
preliminary  input  phase  that  the 
Department  should  complete  these 
proposed  regulations  as  quickly  as 
possible  to  minimize  the  risk  of  other 
Convention  countries  refusing  to  work 
with  U.S.  adoption  service  providers  to 
place  children  with  U.S.  parents. 
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Accordingly,  the  Department  hereby 
certifies  tha  this  rule  will  not  have  a 
significant  ^conomic  impact  on  a 
substantial  number  of  small  entities. 
Although  the  Department  does  not  think 
these  regula  tions  will  have  a  significant 
economic  iippact  on  a  substantial 
number  of  ^all  entities,  it  would  like 
to  solicit  coinment  fi-om  the  public  on 
the  following  questions:  (1)  Will  most 
small  agenaes  be  eligible  for  temporary 
accreditation  under  the  criteria 
provided  ini  subpart  N?  (2)  How  many 
agencies  are  likely  to  seek  temporary 
accreditatio  i  rather  than  full 
accreditatio  i?  (3)  What  are  accrediting 
entities  like  y  to  charge  the  agencies  for 
the  tempora  ry  accreditation  process?  (4) 
What  are  thi !  estimated  costs  agencies 
will  have  to' expend  to  comply  with  the 
standards  in  Subpart  N?  (5)  Will  small 
agencies  be  negatively  impacted  if  they 
are  unable  to  qualify  for  temporary' 
accreditation?  It  would  be  helpful  if 
commenters  supply  information  and 
data  to  supp  ort  their  comments  on  these 
enumerated  issues. 

Under  Ex  icutive  Order  13272,  an 
agency  mus  notiiy  the  SBA  of  draft 
rules  that  m  ly  have  a  significant 
economic  in  ipact  on  a  substantial 
number  of  s  aall  entities.  These 
proposed  ru  es  were  submitted  to  the 
Office  of  Ad  vocacy  for  the  SBA  for 
I  :omment  prior  to 
af  the  rules,  as  required  by 


review  and 
publication 
Executive  Okder  13272. 


B.  The  Sma  1  Business  Regulatory 
Enforcemen  Fairness  Act  of  1996 

This  rule  s  not  a  major  rule  as 
defined  by  E  U.S.C  804,  for  purposes  of 
congression  il  review  of  agency 
rulemaking  mder  the  Small  Business 
Regulatory  I  nforcement  Fairness  Act  of 
1996,  Public  Law  104-121.  This  rule 
will  not  resv  It  in  an  annual  effect  on  the 
economy  of  8100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition  employment,  investment, 
productivity ,  iimovation,  or  on  the 
ability  of  Ui  ited  States-based 
companies  1 3  compete  with  foreign 
based  compi  inies  in  domestic  and 
import  mark  ets. 

C.  The  Unfu  nded  Mandates  Reform  Act 
of  1995 

2(l2 


Section 
Mandates  Reform 
Public  Law 
1532,  gener^ly 


prepare  a 
benefit  and 


proposmg 
annual 
more  by 
government 


expe  ad: 
Sta  e 


of  the  Unfunded 

Act  of  1995  (UFMA), 
04-4;  109  Stat.  48;  2  U.S.C. 
requires  agencies  to 
statement,  including  cost- 
I  ither  analyses,  before 

rule  that  may  result  in  an 
iture  of  $100  million  or 
,  local,  or  tribal 
,  or  by  the  private  sector. 


ajiy  1 


Section  4  of  UFMA.  2  U.S.C.  1503, 
excludes  legislation  necessary  for 
implementation  of  treaty  obligations.     - 
The  lAA  falls  within  this  exclusion 
because  it  is  the  implementing 
legislation  for  the  Convention.  In  any 
event,  this  rule  will  not  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year.  Moreover,  because  this  rule 
will  not  significantly  or  uniquely  affect 
,  small  governments,  section  203  of  the 
UFMA,  2  U.S.C.  1533,  does  not  require 
preparation  of  a  small  government 
agency  plan  in  connection  with  it. 

D.  Executive  Order  13132:  Fed&ralism 

A  rule  has  federalism  implications 
under  Executive  Order  13132  if  it  has  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
govefnment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  federalism 
implications  of  the  proposed  regulation 
in  light  of  the  requirements  of  the  lAA 
are  discussed  in  Section  IV  paragraph 
(D)  of  the  Preamble,  hi  light  of  that 
analysis,  the  Department  finds  that  this 
regulation  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
Department  has  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
to  warrant  the  preparation  of  a 
federalism  summary  impact  statement 
imder  section  6  of  Executive  Order 
13132. 

E.  Executive  Order  12866:  Regulatory 
Review 

Under  section  3(f)  of  Executive  Order 
12866,  proposed  jegulations  that  meet 
the  definition  of  "significant  regulatory 
action"  generally  must  be  submitted  to 
0MB  for  review.  Section  3  of  Executive 
Order  12866  exempts  from  this 
requirement  "rules  that  pertain  to  a 
military  or  foreign  affairs  function  of  the 
United  States,  other  than  procurement 
regulations  and  regulations  involving 
import  or  export  of  non-defense  articles 
and  services."  These  rules,  through 
which  the  Department  provides  for  the 
conduct  of  U.S.  Central  Authority 
responsibilities  imder  the  Convention, 
directly  pertain  to  foreign  affairs 
functions  of  the  United  States.  On  the 
other  hand,  they  were  expressly  made 
subject  to  notice  and  comment 
rulemaking  requirements  under  the 
APA  by  section  203(a)(3)  of  the  L\A. 
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— After  reviewing  the  proposed  rule 
under  the  criteria  listed  in  section  3(f) 
of  the  Executive  Order,  the  Department 
has  determined  that  the  regulations  will 
not  have  a  cumulative  annual  effect  of 
$100  million  or  more  on  the  economy. 
They  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  any  action  taken  or  planned  by 
another  agency,  because  no  other 
Federal  agency  has  overlapping 
authority  with  respect  to  the  subject 
matter  of  the  regulation.  They  will  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  because  they  have 
no  implications  for  recipients  of  such 
Federal  funding.  Also,  the  Department 
believes  that  the  regulations  do  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
Executive  Order  12866.  Accordingly, 
the  proposed  rules  are  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order  12866.  The 
Department  recognizes,  however,  that 
these  regulations  do  address  matters  of 
considerable  public  interest.  Therefore, 
although  the  Department  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action,"  the  Department 
consulted  with  DHS,  HHS,  and  the  SBA 
during  the  formulation  of  the  rule.  The 
rule  was  sent  for  review  to  OMB  and 
SBA. 

F.  Executive  Order  12988:  Civil  Justice 
Reform 

The  Department  has  reviewed  these 
proposed  regulations  in  light  of  sections 
3(a)  and  3(b)(2)  of  Executive  Order 
12988  to  eliminate  ambiguity,  minimize 
litigation,  establish  clear  legal 
standards,  and  reduce  burden.  The 
Department  has  made  every  reasonable 
effort  to  ensure  compliance  with  the 
requirements  in  Executive  Order  12988. 

G.  The  Paperwork  Reduction  Act  of 
1995 

As  noted  above  in  the  Preamble  (Part 
rV,  Section  F),  the  Department  has 
determined  that  §  96.91  and  §  96.92  of 
subpart  M,  which  cover  dissemination 
of  information  about  agencies  and 
persons  to  the  general  public,  constitute 
the  type  of  "third-party  disclosures  to 
the  general  public"  that  are 
"information  collections"  covered  by 
the  PRA.  The  Department  has 
concluded  that  these  sections  are  not 
covered  by  the  lAA  exemptions  to  the 
PRA.  Accordingly,  the  Department  will 
submit  an  information  collection 
request  to  OMB  for  review  and 
clearance  in  conjunction  with  this 
notice  of  proposed  rulemaking,  as 


required  by  44  U.S.C.  3507(d)  and  5  CFR 
1320.11. 

Section  96.91— Dissemination  of 
Information  to  the  Public  about 
Accreditation  and  Approval  Status — 
requires  the  accrediting  entity  to 
disseminate  information  on  an  agency's 
or  person's  accreditation/approval 
status.  Section  96.92— Dissemination  of 
Information  to  the  Public  About 
Complaints  Against  Accredited 
Agencies  and  Approved  Persons — 
requires  the  accrediting  entity  to 
disseminate  information  on  complaints 
about  agencies  and  persons.  The 
requirements  of  these  sections 
specifically  include: 
— Requiring  an  accrediting  entity  to 
make  available  the  names  of  agencies 
and  persons  that  have  been  granted  or 
denied  accreditation  or  approval  and 
those  that  have  been  subject  to 
enforcement  actions  by  the 
accrediting  entity  or  the  Department. 
— Requiring  an  accrediting  entity  to 
provide  information  about  agencies 
and  persons  that  have  pending 
applications  for  accreditation  or 
approval. 
— Requiring  an  accrediting  entity  to 
provide  a  summary  of  the 
accreditation/approval  study  on  the 
agency  or  person. 
— Requiring  an  accrediting  entity  to 
identify  those  agencies  or  persons  that 
have  been  the  subject  of  an 
enforcement  action  and  provide  a 
brief  statement  of  the  reasons  for  the 
action. 
— Requiring  an  accrediting  entity  to 
verify  information  about  the  status  of 
complaints  received  against 
accredited  agencies  or  approved 
persons  and  identify  whether  the 
complaint  was  substantiated  or  not. 
These  proposed  rules  are  intended  to 
improve  significantly  the  amount  and 
type  of  information  on  adoption 
agencies  and  persons  available  to 
prospective  adoptive  parent(s)  when 
they  are  in  the  process  of  selecting  an 
adoption  service  provider.  They  are 
neither  required  nor  expressly 
authorized  by  the  lAA,  but  the 
Department  believes  that  they  are  in 
furtherance  of  the  oversight  and 
enforcement  functions  of  accrediting 
entities  provided  for  in  lAA  subsections 
202(b)(2)  and  (3).  Accrediting  entities 
may  provide  the  information  in  any 
format,  including  using  a  Web  site  to 
publish  such  information  about 
accredited  agencies  or  approved 
persons. 

The  Department  is  seeking  a  three- 
year  approval  for  these  collections.  The 
Department  requests  written  comments 
and  suggestions  from  the  public  and 


affected  accrediting  entities  concerning 
this  proposed  collection  of  information. 
Comments  are  being  solicited  to  permit 
the  Department  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
.  (2)Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  btirden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected; 

(4)  Minimize  the  burden  of  the  collection 
of  the  information,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques. 

Overview  of  this  information 
collection: 

T^  of  Information  Collection:  New. 

Title:  Accrediting  Entity 
Dissemination  of  Information  About 
Accredited  Agencies  and  Approved 
Persons  to  the  Public. 

Affected  Public  Sr  Abstract: 
Designated  Accrediting  Entities  (non- 
profit institutions  or  State  public 
bodies). 

The  LAA  requires  that  the  Department 
designate  accrediting  entities  to  accredit 
agencies  or  approve  persons  to  provide 
adoption  services  for  intercoimtry 
adoptions  covered  luider  the 
Convention.  This  information  collection 
requires  any  such  designated 
accrediting  entities  to  disseminate 
information  to  prospective  adoptive 
parent(s)  and  the  public  on  the 
accreditation/approval  statys  of 
agencies  and  persons.  This  information 
collection  requires  accrediting  entities 
to  disclose  to  prospective  adoptive 
parent(s)  and  the  public  information  on 
complaints  filed  against  accredited 
agencies  and  approved  persons.  This 
third-party  disclosure  requirement  is  in 
furtherance  of  section  202(b)  of  the  lAA, 
which  charges  accrediting  entities  with 
responsibility  for  oversight  and  review 
of  complaints  against  accredited 
agencies  and  approved  persons. 
An  Estimate  of  the  Number  of 
Respondents  and  the  Amount  of  Time 
Required  to  Comply:  The  number  of 
accrediting  entities  to  be  designated  by 
the  Department  after  publication  of  the 
final  rule  is  unknown.  The  Department 
estimates  that  the  niunber  of  designated 
accrediting  entities  is  likely  to  be  less 
than  10,  but  may  constitute  all  or  a 
substantial  majority  of  the  relevant 
accrediting  industry.  [See  5  CFR 
1320.3(c)(4)(ii)). 

Burden  and  an  Estimate  of  the  Total 
of  Public  Burden  (in  hours)  Per  Year 
Associated  with  the  Collection:  60 
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minutes  multiplied  by  365  days; 
approximately  365  buiden  hours  per 
accrediting  entity;  for  an  estimated 
annualized  total  of  3,285  hours. 

We  request  and  welcome  comments 
on  the  accuracy  of  the  estimates. 
Comments  on  the  collection  of 
information  should  be  sent  to  OMB, 
Attn:  E)esk  Officer  for  the  Department  of 
State,  Office  of  Information  and 
Regulatory  Affairs,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  who  may  be  reached  on  202- 
395-3897;  also  send  copies  to 
Department  of  State  at  the  address 
provided  for  in  the  Addresses  section  of 
this  preamble.  OMB  is  required  to  make 
a  decision  concerning  the  collection  of 
information  between  30  and  60  days 
after  publication  of  this  proposed  rule. 
Consequently,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  after 
publication  of  this  proposed  rule. 

H.  The  Treasury  and  General 
Government  Appropriations  Act  of 
1999 — Assessment  of  Federal 
Regulations  and  Policies  on  Families 

In  light  of  the  subject  matter  of  these 
proposed  regulations,  and  section  654  of 
the  Treasury  and  General  Government 
Appropriations  Act  of  1999,  Public  Law 
105-277. 112  Stat.  2681  (1998),  the 
Department  has  assessed  the  impact  of 
these  proposed  regulations  on  family 
well-being  in  accordance  with  section 
654(c)  of  that  act.  This  rule  implements 
the  Convention  and  the  lAA 
requirements  related  to  the  accreditation 
and  approval  of  adoption  service 
providers  who  provide  adoption 
services  to  families  involved  in  an 
intercoxmtry  adoption.  This  proposed 
rule  will  promote  child  safety,  child  and 
family  well-being,  and  stability  for 
children  in  need  of  a  permanent  family 
placement  through  intercoimtry 
adoption.  The  rule  will  help  to  ensure 
that  adoption  service  providers  are 
taking  appropriate  steps  to  protect 
children  and  to  strengthen  and  support 
families  involved  in  the  intercoimtry 
adoption  process. 

List  of  Subjects  in  22  CFR  Part  96 

Adoption  and  foster  care. 
International  agreenients,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department 
proposes  to  add  new  part  96  to  title  22 
of  the  CFR,  chapter  I,  subchaptefr  J  to 
read  as  follows: 


PART  96— AOCREDITATION  OF 
ACipNCIES  AND  APPROVAL  OF 
PERSONS  UNDER  THE 
INTERCOUNTRY  ADOPTION  ACT  OF 
2000  (lAA) 

Subpart  A— G<  neral  Provisions 

Sec.  J 

96.1     Purpose.] 
96.2 
96.3 


Definiti 
[Reservei 


Subpart 
Duties  of  A< 


a  non-pro 

96.6  Perform 
an  accredi 

96.7  Authori 
accreditini 

96.8  Fees  ch 

96.9  Agreem 
the  accred 


:ion,  Designation,  and 
mng  Entities 

96.4  Designation  of  accrediting  entities  by 
the  Secreta^. 

96.5  Requirement  that  accrediting  entity  be 
or  public  entity, 
ce  criteria  for  designation  as 

ng  entity. 

les  and  responsibilities  of  an 
entity. 

ged  by  accrediting  entities, 
t  between  the  Secretary  and 
ing  entity. 

96.10  Suspension  or  cancellation  of  the 
designatio^  of  an  accrediting  entity  by 
the  Secreta 

96.11  [Reservtd] 

Subpart  C — Aqcreditation  and  Approval 


Requirements 
Services 


or  the  Provision  of  Adoption 


Author  zed  adoption  service 


96.12 

providers. 

96.13 

accreditati{)n: 

96.14 

supervised 

providers 

authorities 

96.15  Public 

96.16  Effective 
approval 

96.17 


Activities  that  do  not  require 

,  approval,  or  supervision. 

Providi  ig  adoption  services  using 
providers,  exempted 
)ublic  bodies,  or  public 

lodies.  - 

date  of  accreditation  and 
requirements. 


[Reserv  id] 

Subpart  D — Af  plication  Procedures  for 
Accreditation  f  nd  Approval 

96.18  Scope. 

96.19  Special  provisions  for  agencies  and 
persons  se  ;king  to  be  accredited  or 
approved  1 1  the  time  the  convention 
enters  into  force  for  the  United  States. 

96.20  First-til  ae  application  procedures  for 
accreditati  in  and  approval. 

96.21  Choosii  ig  an  accrediting  entily. 

96.22  [Reserved] 

Subpart  E — Evjaluatlon  of  Applicants  for 
Accreditation  and  Approval 

96.23  Scope.  | 

96.24  Procedtres  for  evaluating  applicants 
for  accreditation  or  approval. 

96.25  Accesslto  information  and  documents 
requested  by  the  accrediting  entity. 

96.26  Protect  on  of  information  and 
document!  by  the  accrediting  entity. 

96.27  Substai  itive  criteria  for  evaluating 
applicants  for  accreditation  or  approval. 

96.28  [ReserMed] 

Sut)part  F— Stfindards  for  Convention 
Accreditation  ^nd  Approval 

96.29  Scope. 

Licensing  and  Corporate  Governance 

96.30  State  Ikensing. 


96.31  Corporate  structure. 

96.32  Internal  structure  and  oversight. 

Financial  and  Risk  Management 

96.33  Budget,  audit,  insurance,  and  risk 
assessment  requirements. 

96.34  Compensation. 

Ethical  Practices  and  Responsibilities 

96.35  Suitability  of  agencies  and  persons  to 
provide  adoption  services  consistent 
with  the  Convention. 

96.36.    Prohibition  on  child  buying. 

Professional  Qualifications  and  Training  for 
Employees 

96.37  Education  and  experience 
requirements  for  social  service 
personnel. 

96.38  Training  requirements  for  social 
service  personnel. 

Information  Disclosure,  Fee  Practices,  and 
Quality  Control  Policies  and  Practices 

96.39  Information  disclosure  and  quality 
control  practices. 

96.40  Fee  policies  and  procedures. 

Responding  to  Complaints  and  Records  and 
Reports  Management 

96.41  Procedures  for  responding  to 
complaints  and  improving  service 
delivery. 

96.42  Retention,  preservation,  and 
disclostu'e  of  adoption  records. 

96.43  Case  tracking,  data  management,  and 
reporting. 

Service  Planning  and  Delivery 

96.44  Acting  as  primary  provider.  , 

96.45  Using  supervised  providers  in  the 
United  States. 

96.46  Using  supervised  providers  in  other 
Convention  countries. 

Standards  far  Cases  in  Which  a  Child  is 
Immigrating  to  the  United  States 

96.47  Preparation  of  home  studies  in 
incoming  cases. 

96.48  Preparation  and  training  of 
prospective  adoptive  parent(s)  in 
incoming  cases. 

96.49  Provision  of  medical  and  social 
information  in  incoming  cases. 

96.50  Placement  and  post-placement 
monitoring  until  final  adoption  in 
incoming  cases. 

96.51  Post-adoption  services  in  incoming 
cases. 

96.52  Performance  of  Hague  Convention 
communication  and  coordination 
functions  in  incoming  cases. 

Standards  for  Cases  in  Which  a  Child  is 
Emigrating  From  the  United  States 

96.53  Backgroimd  studies  on  the  child  and 
consents  in  outgoing  cases. 

96.54  Placement  standards  in  outgoing 
cases. 

96.55  Performance  of  Hague  Convention 
conununication  and  coordination 
functions  in  outgoing  cases. 

96.56  [Reserved]  » 

Subpart  G — Decisions  on  Applications  for 
Accreditation  or  Approval 

96.57  Scope. 
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95.58  Notification  of  accreditation  and 
approval  decisions. 

96.59  Review  of  decisions  to  deny 
accreditation  or  approval. 

96.60  Length  of  accreditation  or  approval 
period. 

96.61  [Reserved] 

Subpart  H— Renewal  of  Accreditation  or 
Approval 

96.62  Scope. 

96.63  Renewal  of  accreditation  or  approval. 

96.64  [Reserved] 

Subpart  I— Routine  Oversight  by 
Accrediting  Entities 

96.65  Scope. 

96.66  Oversight  of  accredited  agencies  and 
approved  persons  by  the  accrediting 
entity. 

96.67  [Reserved] 

Subpart  J— Oversight  Through  Review  of 
Complaints 

96.68  Scope. 

96.69  Filing  of  complaints  against 
accredited  agencies  and  approved 
persons. 

96.70  Review  of  complaints  about 
accredited  agencies  and  approved 
persons  by  the  Complaint  Registry. 

96.71  Review  of  complaints  against 
accredited  agencies  and  approved 
persons  by  the  accrediting  entity. 

96.72  Referral  of  complaints  to  the 
Secretary  and  other  authorities. 

96.73  [Reserved] 

Subpart  K— Adverse  Action  by  the 
Accrediting  Entity 

96.74  Scope. 

96.75  Adverse  action  against  accredited 
agencies  or  approved  persons  not  in 
substantial  compliance. 

96.76  Procedures  governing  adverse  action 
by  the  accrediting  entity. 

96.77  Responsibilities  of  the  accredited 
agency,  approved  person,  and 
accrediting  entity  following  adverse 
action  by  the  accrediting  entity. 

96.78  Petitions  to  terminate  adverse  action 
by  the  accrediting  entity. 

96.79  Administrative  or  judicial  review  of 
adverse  action  by  the  accrediting  entity. 

96.80  [Reserved] 

Subpart  L— Oversight  of  Accredited 
Agencies  and  Approved  Persons  by  the 
Secretary 

96.81  Scope. 

96.82  The  Secretary's  response  to  actions  by 
the  accrediting  entity. 

96.83  Suspension  or  cancellation  of 
accreditation  or  approval  by  the 
secretary. 

96.84  Reinstatement  of  accreditation  or 
approval  after  suspension  or  cancellation 
by  the  Secretary. 

96.85  Temporary  and  permanent  debarment 
by  the  Secretary. 

96.86  Length  of  debarment  period  and 
reapplication  after  temporary  debarment. 

96.87  Responsibilities  of  Uie  accredited 
agency,  approved  person,  and 
accrediting  entity  following  suspension, 
cancellation,  or  debarment  by  the 
Secretary.  , 


96.88  Review  of  suspension,  cancellation, 
or  debarment  by  the  Secretary. 

96.89  [Reserved] 

Subpart  M— Dissemination  and  Reporting  of 
Information  by  Accrediting  Entities 

96.90  Scope. 

96.91  Dissemination  of  information  to  the 
public  about  accreditation  and  approval 
status. 

96.92  Dissemination  of  information  to  the 
public  about  complaints  against 
accredited  agencies  and  approved 
persons. 

96.93  Reports  to  the  Secretary  about 
accredited  agencies  and  approved 
persons  and  their  activities. 

96.94  [Reserved] 

Subpart  N— Procedures  and  Standards 
Relating  to  Temporary  Accreditation 

96.95  Scope. 

96.96  Eligibility  requirements  for  temporary 
accreditation. 

96.97  Application  procedures  for  temporary 
accreditation. 

96.98  Length  of  temporary  accreditation 
period. 

96.99  Converting  an  application  for 
temporary  accreditation  to  an 
application  for  full  accreditation. 

96.100  Procedures  for  evaluating  applicants 
for  temporary  accreditation. 

96.101  Notification  of  temporary     * 
accreditation  decisions. 

96. 102  Review  of  temporary  accreditation 
decisions. 

96.103  Oversight  by  accrediting  entities. 

96.104  Performance  standards  for 
temporary  accreditation. 

96.105  Adverse  action  against  a  temporarily 
accredited  agency  by  an  accrediting 
entity. 

96.106  Review  of  the  withdrawal  of 
temporary  accreditation  by  an 
accrediting  entity. 

96.107  Adverse  action  against  a  temporarily 
accredited  agency  by  the  Secretary. 

96.108  Review  of  the  withdrawal  of 
temporary  accreditation  by  the  Secretary. 

96.109  Effect  of  the  withdrawal  of 
temporary  accreditation  by  the 

*   accrediting  entity  or  the  Secretary. 

96.110  Dissemination  and  reporting  of 
information  about  temporarily  accredited 
agencies. 

96.111  Fees  charged  for  temporary 
accreditation. 

Autliority:  The  Convention  on  Protection 
of  Children  and  Co-operation  in  Respect  of 
Intercountry  Adoption  (done  at  the  Hague, 
May  29,  1993),  S.  Treaty  Doc.  105-51  (1998), 
1870  U.N.T.S.  167  (Reg.  No.  31922  (1993)); 
The  Intercountry  Adoption  Act  of  2000,  42 
U.S.C.  14901-14954. 

Subpart  A— General  Provisions 

§96.1    Purpose. 

This  part  provides  for  the 
accreditation  and  approval  of  adoption 
service  providers  pursuant  to  the 
Intercountry  Adoption  Act  of  2000  (Pub. 
L.  106-279,  42  U.S.C.  14901-14954). 
Subpart  B  of  this  part  provides  for  the 


procedures  for  the  selection  and 
designation  of  accrediting  entities  to 
perform  the  accreditation  and  approval 
functions.  Subparts  C  through  H 
establish  the  general  procedures  and 
standards  for  accreditation  and  approval 
of  adoption  service  providers  (including 
renewal  of  accreditation  or  approval). 
Subparts  I  through  M  address  the 
oversight  of  accredited  or  approved 
adoption  service  providers.  Subpart  N 
establishes  special  rules  relating  to 
small  adoption  service  providers  that 
wish  to  seek  temporary  accreditation. 

f96.2    Definitions. 

As  used  in  this  part,  the  term: 

Accredited  agency  means  an  agency 
that  has  been  accredited  by  an 
accrediting  entity,  in  accordance  with 
the  standards  in  subpart  F  of  this  part, 
to  provide  adoption  services  in  the 
United  States  in  cases  subject  to  the 
Convention.  It  does  not  include  a 
temporarily  accredited  agency. 

Accrediting  entity  means  an  entity 
designated  by  the  Secretary  to  accredit 
agencies  (including  temporarily 
accredit)  and/or  to  approve  persons  for 
purposes  of  providing  adoption  services 
in  the  United  States  in  cases  subject  to 
the  Convention. 

Adoption  means  the  formal  act  that 
establishes  the  legal  parent-child 
relationship  between  a  minor  and  an 
adult  who  is  not  already  the  minor's 
legal  parent,  so  that  as  a  result  of  the 
formal  act  the  adoptive  parent  is  the 
adoptive  child's  legal  parent  for  all 
purposes  and  the  legal  parent-child 
relationship  between  the  adoptive  child 
and  any  former  parent(s)  is  terminated. 

Adoption  record  means  any  record, 
information,  or  item  related  to  a  specific 
Convention  adoption  of  a  child  received 
or  maintained  by  an  agency,  person,  or 
public  body,  including,  but  not  limited 
to,  photographs,  videos, 
correspondence,  personal  effects, 
medical  and  social  information,  and  any 
other  information  about  the  child.  An 
adoption  record  does  not  include  a 
record  generated  by  an  agency,  person, 
or  a  public  body  to  comply  with  the 
requirement  to  file  information  with  the 
Case  Registry  on  adoptions  not  subject 
to  the  Convention  pursuant  to  section 
303(d)  of  the  lAA  (Pub.  L.  106-279. 
303(d),  42  U.S.C.  14932(d)).. 

Adoption  service  means  any  one  of 
the  following  six  services: 

(1)  Identifying  a  child  for  adoption 
and  arranging  an  adoption; 

(2)  Seciu:ing  the  necessary  consent  to 
termination  of  parental  rights  and  to 
adoption; 

(3)  Performing  a  background  study  on 
a  child  or  a  home  study  on  a  prospective 
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adoptive  parent(s],  and  reportiag  on 
such  a  study; 

(4)  Making  non-judicial 
determinations  of  the  best  interests  of  a 
child  and  the  appropriateness  of  an 
adoptive  placement  for  the  child; 

(5j  Monitoring  a  case  after  a  child  has 
been  placed  wiCh  prospective  adoptive 
paient(s)  until  final  adoption;  or 

(6)  V^en  necessary  because  of  a 
disruption  before  final  adoption, 
assimiing  custody  and  providing 
(including  facilitating  the  provision  of) 
child  care  or  any  other  social  service 
pending  an  alternative  placement. 

Agency  means  a  private,  non-profit 
organization  licensed  to  provide 
adoption  services  in  at  least  one  State. 
(For-profit  entities  and  individuals  that 
provide  adoption  services  are 
considered  "persons"  as  defined  in  this 
section.) 

Approved  home  study  means  a  review 
of  the  home  environment  of  a  child's 
prospective  adoptive  parent(s)  that  has 
been: 

(1)  Completed  by  an  accredited 
agency  or  temporarily  accredited 
agency;  or 

(2)  A  home  study  that  has  been 
completed  by  an  approved  person  or 
exempted  provider  and  approved  by  an 
accredited  agency  or  a  temporarily 
accredited  agency. 

.  Approved  person  means  a  person  that 
has  been  approved,  in  accordance  with 
the  standards  in  subpart  F  of  this  part, 
by  an  accrediting  entity  to  provide 
adoption  services  in  the  United  States  in 
cases  subject  to  the  Convention. 

Best  interests  of  the  child  shall  have 
the  meaning  given  to  it  by  the  law  of  the 
State  with  jurisdiction  to  decide 
whether  a  particular  adoption  or 
adoption^ielated  action  is  in  a  child's 
best  interests. 

Case  Registry  means  the  tracking 
system  jointly  established  by  the 
Secretary  and  DHS  to  comply  with 
section  102(e)  of  the  lAA  (Pub.  L.  106- 
279,  section  102(e),  42  U.S.C  14912). 

Central  Authority  means  the  entity 
designated  as  such  imder  Article  6(1)  of 
the  Convention  by  any  Convention 
country  (in  the  qase  of  the  United  States, 
the  United  States  Department  of  State). 

Central  Authority  function  means  any 
duty  required  under  the  Convention  to 
be  carried  out,  directly  or  indirectly,  by 
a  Central  Authority. 

Chad  welfare  services  means  services, 
other  than  those  defined  as  "adoption 
services"  in  this  section,  that  are 
designed  to  promote  and  protect  the 
well-being  of  a  family  or  child.  Such 
services  include,  but  are  not  limited  to, 
recruiting  and  identifying  adoptive 
parent(s)  in  cases  of  disruption  (but  not 
assmning  custody  of  the  child). 


arranging  or  Providing  temporary  foster 
care  for  a  child  in  connection  with  a 
Convention  adoption,  or  providing 
educational,  locial,  cultural, 
medical  .psychological  assessment, 
mental  health,  or  other  health-related 
services  for  a  child  or  family  in  a 
Convention  adoption  case. 

Competentauthority  means  a  court  or 
govemmentai  authority  of  a  foreign 
country  that  has  jurisdiction  and 
authority  to  ipake  decisions  in  matters 
of  child  welfire,  including  adoption. 

Complaintviegistry  means  the  entity 
established  by  the  Secretary  pxirsuant  to 
§  96.70  as  re9}onsible  for  receiving 
complaints  about  accredited  agencies, 
temporarily  ^credited  agencies,  and 
approved  peiisons  and  performing  such 
other  service!  as  the  Secretary  may 
determine. 

Co/iventioil  means  the  Convention  on 
Protection  oflchildren  and  Co-operation 
in  Respect  ofjlntercountry  Adoption 
done  at  The  fiague  on  May  29,  1993. 

Conventioi  adoption  means  the 
adoption  of  a  child  resident  in  another 
Convention  c  ountry  by  a  United  States 
citizen,  or  an  adoption  of  a  child 
resident  in  tl  e  United  States  by  an 
individual  oi  individuals  residing  in 
another  Com  ention  country  when,  in 
connection  v<  ith  the  adoption,  the  child 
has  moved  oi  will  move  from  one 
Convention  c  ountry  to  another 
Convention  aoimtry. 

Convention  country  means  a  country 
that  has  becoine  a  party  to  the 
Convention  ^nd  with  which  the 
Convention  has  come  into  force  for  the 
United  Statei 

Country  ofiorigin  means  the  country 
in  which  a  clild  is  resident  and  from 
which  a  child  is  emigrating  in 
coimection  vfith  his  or  her  adoption. 

Debarment  means  the  loss  of 
accreditation  or  approval  by  an  agency 
or  person  as  k  result  of  an  order  of  the 
Secretary  unqer  which  the  agency  or 
person  is  teniporarily  or  permanently 
barred  from  Accreditation  or  approval. 

Department  of  Homeland  Security 
encompasses  the  former  Immigration 
and  Naturalisation  Service  (INS)  or  any 
successor  agency  entity  designated  by 
the  Secretary  of  Homeland  Security  to 
assume  the  functions  vested  in  the 
Attorney  General  by  the  lAA  relating  to 
the  Immigrafton  and  Naturalization 
Service's  responsibilities. 

Disruption  means  the  interruption  of 
a  placement  for  adoption  before  the 


adoption  has 


become  final. 


Dissolutio.  I  means  the  termination  of 
an  adoption  ^fter  it  has  become  final. 

Exempted  provider  means  a  social 
work  profess  ional  or  organization  that 
performs  a  h  ame  study  on  prospective 
adoptive  pai  3nt(s]  or  a  child  background 


study  in  connection  with  a  Convention 
adoption  (including  any  reports  or 
updates),  but  that  does  not  provide  any 
other  adoption  service  in  the  case. 

LAA  means  the  Intercountry  Adoption 
Act  of  2000,  Public  Law  106-279  (2000) 
(42  U.S.C.  14901-14954). 

Legal  custody  means  having  legal 
responsibility  for  a  child  under  the 
order  of  a  court  of  law,  a  public  body, 
competent  authority,  public  authority, 
or  by  operation  of  law. 

Legcu  services  means  services,  other 
than  those  defined  as  "adoption 
services"  in  this  section,  that  relate  to 
the  provision  of  legal  advice  and 
information  and  to  the  drafting  of  legal 
instruments.  Such  services  include,  but 
are  not  limited  to,  drawing  up  contracts, 
powers  of  attorney,  and  other  legal 
instrunients;  providing  advice  and 
counsel  to  adoptive  parent(s)  on 
completing  DHS  or  Central  Authority 
forms;  and  providing  advice  and 
counsel  to  accredited  agencies, 
temporarily  accredited  agencies, 
approved  persons,  or  prospective 
adoptive  parent(s)  on  how  to  comply 
with  the  Convention,  the  LAA,  and  the 
regulations  implementing  the  lAA. 

Person  means  an  individual  or  a 
private,  for-profit  entity  (including  a 
corporation,  company,  association,  firm, 
partnership,  society,  or  joint  stock 
company)  providing  adoption  services. 
It  does  not  include  public  bodies  or 
public  authorities. 

Primary  provider  means  the 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
that  is  identified  piirsuant  to  §  96.14  as 
.  responsible  for  ensuring  that  all  six 
adoption  services  are  provided  and  for 
supervising  and  being  responsible  for 
supervised  providers  where  used. 

Public  authority  means  an  authority 
operated  by  a  national  or  subnational 
government  of  a  Convention  country. 

Public  body  means  a  body  operated  by 
a  State,  local,  or  tribal  government 
within  the  United  States. 

Secretoiy  means  the  Secretary  of 
State,  the  Assistant  Secretary  of  State  for 
Consular  Affairs,  or  any  other 
Department  of  State  official  exercising 
the  Secretary  of  State's  authority  under 
the  Convention,  the  lAA,  or  any 
regulations  implementing  the  LAA, 
pursuant  to  a  delegation  of  authority. 

State  means  the  fifty  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  and  the  U.S.  Virgin 
Islands. 

Supervised  provider  means  an  agency, 
person,  or  other  non-governmental 
entity,  including  a  foreign  entity,  that  is 
providi&g  one  or  more  adoption  services 
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in  a  Convention  case  itnder  the 
supervision  and  responsibility  of  the 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
that  is  acting  as  the  primary  provider  in 
the  case. 

Temporarily  accredited  agency  means 
an  agency  that  has  been  accredited  on 
a  temporary  basis  by  an  accrediting 
entity,  in  accordance  with  the  standards 
in  subpart  N  of  this  part,  to  provide 
adoption  services  in  the  United  States  in 
cases  subject  to  the  Convention.  It  does 
not  include  an  accredited  agency. 

§96.3    [Reserved] 

Subpart  B— Selection,  Designation, 
and  Duties  of  Accrediting  Entities 

§  96.4    Designation  of  accrediting  entities 
by  ttie  Secretary. 

(a)  The  Secretary  will  solicit 
applications  from  eligible  private  non- 
profit and  public  entities  for  designation 
as  an  accrediting  entity  through  a 
request  for  statements  of  interest  that 
will  be  publicly  announced. 
Annoimcements  soliciting  statements  of 
interest  will  be  published  on  the 
Department  of  State's  Web  site,  at  http:/ 
/www.state.gov.  The  Secretary  will 
designate  one  or  more  entities  that  meet 
the  criteria  set  forth  in  §  96.5  to  perform 
the  accreditation  (including  temporary 
accreditation)  and/or  approval 
functions.  Each  accredited  entity's 
designation  will  be  set  forth  in  an 
Agreement  between  the  Secretary  and 
the  accrediting  entity  that  will  govern 
the  entity's  operations.  The  Agreement 
will  be  published  in  the  Federal 
Register. 

(b)  The  Secretary's  designation  may 
authorize  an  accrediting  entity  to 
accredit  (including  temporarily  accredit) 
agencies,  to  approve  persons,  or  to  both 
accredit  agencies  and  approve  persons. 
The  designation  may  also  limit  the 
accrediting  entity's  geographic 
jurisdiction  or  impose  other  limits  on 
the  entity's  jurisdiction. 

(c)  A  public  entity  may  only  be 
designated  to  accredit  agencies  and 
approve  persons  that  are  located  in  the 
public  entity's  State. 

§  96.5    Requirement  that  accrediting  entity 
be  a  non-profit  or  pubiic  entity. 

An  accrediting  entity  must  qualify  as 
either: 

(a)  An  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986,  as  amended,  that  has 
expertise  in  developing  and 
administering  standards  for  entities 
providing  child  welfare  services;  or 

(b)  A  public  entity  (other  than  a 
Federal  entity),  including,  but  not 
limited  to,  any  State  or  local 


government  or  governmental  unit  or  any 
political  subdivision,  agency,  or 
instrumentality  thereof,  that  is 
responsible  for  licensing  adoption 
agencies  in  a  State  and  that  has 
expertise  in  developing  and 
administering  standards  for  entities 
providing  child  welfare  services. 

§96.6    Performance  criteria  for  designation 
as  an  accrediting  entity. 

An  entity  that  seeks  to  be  designated 
as  an  accrediting  entity  must 
demonstrate  to  the  Secretary: 

(a)  That  it  has  a  governing  structure, 
the  human  and  financial  resources,  and 
systems  of  control  adequate  to  ensure  its 
reliability; 

(b)  That  it  is  capable  of  performing  the 
accreditation  or  approval  functions  or 
both  on  a  timely  bs^is  and  of 
administering  any  renewal  cycle 
selected  by  the  Secretary; 

(c)  That  it  can  monitor  the 
performance  of  agencies  it  has 
accredited  and  persons  it  has  approved 
to  ensure  their  continued  compliance 
with  the  Convention,  the  LAA,  and  the 
regulations  implementing  the  lAA; 

(d)  That  it  has  the  capacity  to  take 
appropriate  adverse  actions  against 
agencies  it  has  accredited  and  persons  it 
has  approved  and  appropriate 
enforcement  action  against  agencies  to 
which  it  has  granted  temporary 
accreditation; 

(e)  That  it  can  perform  the  required 
data  collection,  reporting,  and  other 
similar  functions; 

(f)  Except  in  the  case  of  a  public 
entity,  that  it  operates  independendy  of 
any  agency  or  person  that  provides 
adoption  services,  and  of  any 
membership  organization  that  includes 
agencies  or  persons  that  provide 
adoption  services; 

(g)  That  it  has  the  capacity  to  conduct 
its  accreditation,  temporary 
accreditation,  and  approval  functions 
fairly  and  impartially;  and 

(h)  That  it  can  comply  with  any 
conflict-of-interest  prohibitions  set  by 
the  Secretary  in  the  request  for 
statements  of  interest. 

§96.7    Authorities  and  responsibilities  of 
an  accrediting  entity. 

(a)  An  accrediting  entity  may  be 
authorized  by  the  Secretary  to  perform 
some  or  all  of  the  following  functions: 

(1)  Determining  whether  agencies  are 
eligible  for  accreditation  and/or 
temporary  accreditation; 

(2)  Determining  whether  persons  are 
eligible  for  approval; 

(3)  Overseeing  accredited  agencies, 
temporarily  accredited  agencies,  and/or 
approved  persons  by  monitoring  their 
compliance  with  applicable 
requirements; 


(4)  Investigating  and  responding  to 
complaints  about  accredited  agencies, 
temporarily  accredited  agencies,  and 
approved  persons; 

(5)  Taking  adverse  action  against  an 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person, 
and/or  referring  an  accredited  agency, 
temporarily  accredited  agency,  or 
approved  person  for  possible  action  by 
the  Secretary; 

(6)  Determining  whether  the 
accredited  agencies  and  approved 
persons  that  it  oversees  are  eligible  for 
renewal  of  their  accreditation  or 
approval  en  a  cyclical  basis  consistent 
with  §  96.60; 

(7)  Collecting  data  from  accredited 
agencies,  temporarily  accredited 
agencies,  and  approved  persons, 
maintaining  records,  and  reporting 
information  to  the  Secretary,  State 
courts,  and  other  entities;  and 

(8)  Assisting  as  required  by  the 
Secretary  in  transferring  adoption  cases 
and  adoption  records  of  agencies  or 
persons  that  cease  to  provide  or  are  no 
longer  permitted  to  provide  adoption 
services  in  Convention  cases. 

(b)  The  Secretary  may  require  an 
accrediting  entity: 

(1)  To  enter  into  an  agreement  with 
the  Complaint  Registry  for  services  in 
screening  complaints  and  performing 
other  services  relevant  to  the  accrediting 
entity's  functions;  and 

(2)  Pursuant  to  such  agreement,  to 
remit  to  the  Complaint  Registry  a 
portion  of  the  accrediting  entity's  fees 
collected  under  its  approved  schedule 
of  fees,  to  cover  the  costs  of  ^uch 
services.  Any  such  agreement  between 
the  accrediting  entity  and  the  Complaint 
Registry  and  the  portion  of 
accreditation/approval  fees  to  be 
remitted  to  the  Complaint  Registry  shall 
be  subject  to  the  approval  of  the 
Secretary. 

*  (c)  An  accrediting  entity  must  perform 
these  responsibilities  in  accordance 
with  the  Convention,  the  lAA,  the 
regulations  implementing  the  lAA,  and 
its  Agreement  with  the  Secretary. 

§  96.8    Fees  charged  by  accrediting 
entitles. 

(a)  An  accrediting  entity  may  charge 
fees  for  accreditation  or  approval 
services  imder  this  part  only  in 
accordance  with  a  schedule  of  fees 
approved  by  the  Secretary.  Before 
appro^'ing  a  schedule  of  fees  proposed 
by  an  accrediting  entity,  or  subsequent 
proposed  changes  to  an  approved 
schedule,  the  Secretary  will  require  the 
accrediting  entity  to  demonstrate: 

(1)  That  its  proposed  schedule  of  fees 
reflects  appropriate  consideration  of  the 
relative  size  and  geographic  location 
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and  volume  of  Convention  cases  of  the 
agencies  and  persons  it  expects  to  serve; 

(2)  That  the  total  fees  the  accrediting 
entity  expects  to  collect  under  the 
schedule  of  fees  will  not  exceed  the  full 
costs  of  accreditation  and  approval 
under  this  part  (including,  but  not 
limited  to,  costs  for  completing  the 
accreditation  or  approval  process, 
complaint  review  and  investigation, 
routine  oversight  and  enforcement,  and 
other  data  collection  and  reporting 
activities). 

(b)  The  schedule  of  fees  must:  (1) 
Establish  separate  non-refundable  fees 
for  Convention  accreditation  and 
Convention  approval; 

(2)  Include  in  each  fee  for  full 
Convention  accreditation  or  approval 
the  costs  of  all  activities  associated  with 
the  accreditation  or  approval  cycle, 
including  but  not  limited  to,  costs  for 
completing  the  accreditation  or 
approval  process,  complaint  review  and 
investigation,  routine  oversight  and 
enforcement,  and  other  data  collection 
and  reporting  activities,  except  that 
separate  fees  based  on  actual  costs 
incurred  may  be  charged  for  the  travel 
and  maintenance  of  evaluators;  and 

(3)  If  the  accrediting  entity  provides 
temporary  accreditation  services, 
include  fees  as  required  by  §96.111  for 
agencies  seeking  temporary 
Accreditation  under  subpart  N  of  this 
part.         ^ 

(c)  An  accrediting  entity  must  make 
its  approved  schedule  of  fees  available 
to  the  public,  including  prospective 
applicants  for  accreditation  or  approval, 
upon  request.  At  the  time  of  application, 
the  accrediting  entity  must  specify  the 
fees  to  be  charged  to  the  applicant  in  a 
contract  between  the  parties  and  must 
provide  notice  to  the  applicant  that  no 
portion  of  the  fee  will  be  refunded  if  the 
applicant  fails  to  become  accredited  or 
approved. 

(d)  Nothing  in  this  section  shall  be 
construed  to  provide  a  private  right  of 
action  to  challenge  any  fee  charged  by 
an  accrediting  entity  pursuant  to  a 
schedule  of  fees  approved  by  the 
Secretary. 

f  96.9    Agraement  betwreen  the  Secretary 
and  ttia  accrediting  entity. 

An  accrediting  entity  must  perform  its 
functions  pursuant  to  a  written 
Agreement  with  the  Department  of  State 
that  will  be  published  in  the  Federal 
Register.  The  Agreement  will  address: 

(a)  The  responsibilities  and  duties  of 
the' accrediting  entity; 

(b)  The  method  by  which  the  costs  of 
delivering  the  accreditation,  temporary 
accreditation,  and  approval  services 
may  be  recovered  tlu-ough  the  collection 
of  fees  from  those  seeking  accreditation  ,- 


temporary  aci  ireditation,  or  approval, 
and  how  the  ( mtity's  schedule  of  fees 
will  be  appro  fed; 

(c)  How  the  accrediting  entity  will 
address  comp  laints  about  accredited 
agencies,  temporarily  accredited 
agencies,  apfvoved  persons,  and  the 
accrediting  entity  itself; 

(d)  Data  collection  requirements; 

(e)  Matters  pf  communication  and 
accountability  between  both  the 
accrediting  ei  itity  and  the  applicant(s) 
and  between  he  accrediting  entity  and 
the  Secretary;  and 

(f)  Other  m  itters  upon  which  the 
parties  have  i  greed. 

§  96.1 0  Susp<  inslon  or  cancellation  of  the 
designation  of  an  accrediting  entity  by  the 
Secretary. 

(a)  The  Sec  -etary  will  suspend  or 
cancel  the  dei  .ignation  of  an  accrediting 
entity  if  the  S  ecretary  concludes  that  it 
is  substantial  y  out  of  compliance  with 
the  Conventiiin,  the  lAA,  the  regulations 
implementinj ;  the  lAA,  other  applicable 
laws,  or  the  /  greement  with  the 
Secretary.  Co  nplaints  regarding  the 
performance  )f  the  accrediting  entity 
may  be  subm  tted  to  the  Department  of 
State,  Bureau  of  Consular  Affairs.  The 
Secretary  wil  consider  complaints  in 
determining  i  vhether  an  accrediting 
entity's  designation  should  be 
suspended  of  canceled. 

(b)  An  accr  editing  entity  may  be 
considered  si  bstantially  out  of 
compliance  u  nder  circumstances  that 
include,  but  i  re  not  limited  to: 

(1)  Failing  o  act  in  a  timely  manner 
when  preseni  ed  with  evidence  that  an 
accredited  ag  jncy  or  approved  person  is 
substantially  out  of  compliance  with  the 
standards  in  i  lubpart  F  of  this  part  or  a 
temporarily  a  ccredited  agency  is 
substantially  out  of  compliance  with  the 
standards  in  >  96.104; 

(2)  Accrediting  or  approving 
significant  n\  mbers  of  agencies  or 

;  persons  who!  e  performance  results  in 
intervention  sf  the  Secretary  for  the 
purpose  of  si  sponsion ,  cancellation,  or 
debarment; 

(3)  Failing  ;o  perform  its 
responsibiliti  es  fairly  and  objectively; 

(4)  Violatir  g  prohibitions  on  conflicts 
of  interest; 

(5)  Failing  to  meet  its  reporting 
requirements ; 

(6)  Failing  to  protect  information  or 
documents  tllat  it  receives  in  the  course 
of  performing  its  responsibilities;  and 

(7)  Failingjfrequently  and  carefully  to 
monitor  the  ( ompliance  of  accredited 
agencies,  ten  porarily  accredited 
agencies,  anq  approved  persons  with 
the  home  stiuiy  requirements  of  the 
Convention,  section  203(b)(l)(A)(ii)  of 
the  LAA  (Pub ,  L.  106-279,  42  U.S.C. 


14923(b)(l)(A)(ii)):  and  §96.47  of  these 
regulations. 

(c)  An  accrediting  entity  that  is 
subject  to  a  final  action  of  suspension  or 
cancellation  may  petition  the  United    - 
States  District  Court  for  the  District  of 
Columbia  or  the  United  States  district 
court  in  the  judicial  district  in  which 
the  accrediting  entity  is  located  to  set 
aside  the  action  as  provided  in  section 
204(d)  of  the  lAA  (Pub.  L.  106-279,  42 
U.S.C.  14924(d)). 

§96.11    [Reserved] 

Subpart  C— Accreditation  and 
Approval  Requirements  for  the 
Provision  of  Adoption  Services 

§  96.1 2    Auttrarized  adoption  service 
providers. 

Once  the  Convention  has  entered  into 
force  for  the  United  States,  an  agency  or 
person  may  not  offer,  provide,  or 
facilitate  the  provision  of  any  adoption 
service  in  the  United  States  in 
connection  with  a  Convention  adoption 
unless  it  is: 

(a)  An  accredited  agency,  a 
temporarily  accredited  agency,  or  an 
approved  person; 

(b)  A  supervised  provider; 

(c)  An  exempted  provider;  or 

(d)  A  public  body. 

§  96.1 3    Activities  that  do  not  require 
accreditation,  approval,  or  supervision. 

(a)  Home  studies  and  child 
background  studies.  A  social  work 
professional  or  organization  that  is 
performing  a  home  study  on  the 
prospective  adoptive  parent(s)  or  a  child 
background  study  (including  any 
reports  or  updates)  in  connection  with 

a  Convention  adoption  but  is  not 
providing  any  other  adoption  service  in 
the  case  is  an  "exempted  provider." 
Exempted  providers  do  not  have  to  be 
accredited,  temporarily  accredited, 
approved,  or  operate  as  a  supervised 
provider.  If  the  agency  or  person 
provides  another  adoption  service  in  the 
case  in  addition  to  the  home  study  or 
child  background  study,  it  must  be 
accredited,  temporarily  accredited, 
approved,  or  operate  as  a  supervised 
provider.  The  home  study  or  child 
background  study  prepared  by  an 
exempted  provider  must  be  submitted  to 
an  accredited  agency  or  temporarily 
accredited  agency,  not  an  approved 
person,  for  review  and  approval.  An 
accredited  agency  or  temporarily 
accredited  agency  must  approve  an 
exempted  provider's  home  study  in 
accordance  with  §  96.47(c)  and  an 
exempted  provider's  child  background 
study  in  accordance  with  §  96.53(b). 

(b)  Child  welfare  services.  An  agency 
or  person  does  not  need  to  be 
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accredited,  temporarily  accredited, 
approved,  or  operate  as  a  supervised 
provider  if  it  is  providing  only  child 
welfare  services,  and  not  providing  any 
adoption  services,  in  connection  with  a 
Convention  adoption.  If  the  agency  or 
person  provides  both  a  child  welfare 
service  and  any  one  of  the  six  "adoption 
services"  defined  in  §  96.2  in  a 
Convention  adoption  case  (including  a 
home  study  or  child  backgroimd  study), 
it  must  be  accredited,  temporarily 
accredited,  or  approved  or  operate  as  a 
supervised  provider. 

(c)  Legal  services.  An  agency  or 
person  does  not  need  to  be  accredited, 
temporarily  accredited,  approved,  or 
operate  as  a  supervised  provider  if  it  is 
providing  only  legal  services,  and  not 
providing  einy  adoption  services,  in 
connection  with  a  Convention  adoption. 
If  the  agency  or  person  provides  both 
legal  services  and  any  one  of  the  six 
"adoption  services"  defined  in  §  96.2  in 
a  Convention  adoption  case  (including  a 
home  study  or  child  background  study), 
it  must  be  accredited,  temporarily 
accredited,  approved,  or  operate  as  a 
supervised  provider.  Nothing  in  this 
part  shall  be  construed: 

(1)  To  permit  an  attorney  to  provide 
both  legai  services  and  adoption 
services  in  an  adoption  case  where 
doing  so  is  prohibited  by  State  law,  or 

(2)  To  require  any  attorney  who  is 
providing  one  or  more  adoption  services 
as  part  of  his  or  her  emplojTnent  by  a 
public  body  to  be  accredited  or 
approved  or  operate  as  a  supervised 
provider. 

(d)  Prospective  adoptive  parentis) 
acting  on  own  behalf.  Prospective 
adoptive  parent(s)  may  act  on  their  own 
behalf  vmless  acting  on  their  own  behalf 
is  prohibited  by  State  law  or  the  law  of 
the  Convention  country.  In  the  case  of 
a  child  immigrating  to  the  United  States 
in  connection  with  his  or  her  adoption, 
such  conduct  must  be  permissible  under 
the  laws  of  the  State  in  which  the 
prospective  adoptive  parent(s)  reside 
and  the  laws  of  the  Convention  coimtry 
from  which  the  parent(s)  seek  to  adopt. 
In  the  case  of  a  child  emigrating  from 
the  United  States  in  connection  with  his 
or  her  adoption,  such  conduct  must  be 
permissible  under  the  laws  of  the  State 
where  the  child  resides  and  the  laws  of 
the  Convention  country  in  which  the 
parent(s)  reside. 

§  96.1 4  Providing  adoption  services  using 
supervised  providers,  exempted  providers, 
public  bodies,  or  pubiic  auttiorities. 

(a)  Accreditation,  temporary 
accreditation,  and  approval  imder  this 
part  requires  that,  in  each  Convention 
adoption  case,  an  accredited  agency,  a 
temporarily  accredited  agency,  or  an 


approved  person  will  be  identified  and 
act  as  the  primary  provider.  If  one 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
is  providing  all  six  "adoption  services" 
listed  in  §  96.2  by  itself,  it  must  act  as 
the  primary  provider.  If  just  one 
accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
is  involved  in  providing  some  of  the  six 
"adoption  services"  listed  in  §96.2,  and 
the  other  providers  are  supervised 
providers,  public  bodies,  public 
authorities,  or  exempted  providers,  the 
sole  accredited  agency,  temporarily 
accredited  agency,  or  approved  person 
must  act  as  the  primary  provider,  if 
adoption  services  in  the  Convention 
case  are  being  provided  by  more  than 
one  accredited  agency,  temporarily 
accredited  agency,  or  approved  person, 
the  agency  or  person  that  has  child 
placement  responsibility,  as  evidenced 
by  the  foUowiog,  must  act  as  the 
primary  provider  throughout  the  case: 

(1)  Entering  into  placement  contracts 
with  prospective  adoptive  parent(s)  to 
provide  child  referral  and  placement; 

(2)  Accepting  custody  from  a  birth 
parent  or  other  legal  custodian  in 
another  Convention  country  for  the 
piu-pose  of  placement  for  adoption;' 

(3)  Assuming  responsibility  for  liaison 
with  another  Convention  country's 
Central  Authority  or  its  designees  with 
regard  to  arranging  an  adoption;  or 

(4)  Receiving  from  or  sending  to 
another  Convention  country  information 
about  a  child  that  is  under  consideration 
for  adoption,  unless  acting  as  a  local 
service  provider  that  conveys  such 
information  to  parent(s)  on  behalf  of  the 
primary  provider. 

(b)  Pursuant  to  §  96.44,  in  the  case  of 
accredited  agencies  or  approved 
persons,  and  §  96.104(g),  in  the  case  of 
temporarily  accredited  agencies,  the 
primary  provider  may  only  use  the 
following  to  provide  adoption  services 
in  the  United  States: 

(1)  An  accredited  agency,  temporarily 
accredited  agency,  or  approved  person; 

(2)  An  exempted  provider  if  the 
exempted  provider's  home  study  or 
child  background  study  will  be 
reviewed  and  approved  by  an  accredited 
agency  or  temporarily  accredited 
agency; 

(3)  A  supervised  provider;  or 

(4)  A  puolic  body. 

(c)  Piu-suant  to  §  96.44,  in  the  case  of 
accredited  agencies  or  approved 
persons,  and  §  96.104(g),  in  the  case  of 
temporarily  accredited  agencies,  the 
primary  provider  may  only  use  the 
following  to  provide  adoption  services 
in  another  Convention  country: 

(1)  A  competent  authority,  a  public 
authority,  or  an  entity  accredited  by  that 


Convention  country  to  provide  services 
under  the  Convention;  or 

(2)  An  agency,  person,  or  other  entity 
that  will  act  under  the  primary 
provider's  supervision  and 
responsibility  (a  foreign  supervised 
provider). 

(d)  The  primary  provider  is  not 
required  to  provide  supervision  or 
assume  responsibility  for: 

(1)  Public  bodies  and  agencies  and 
persons  accredited  or  approved  in  the 
United  States  pursuant  to  subpart  F  of 
this'part;  and 

(2)  Competent  authorities  and  public 
authorities  of  other  Convention 
countries,  and  entities  accredited  by 
other  Convention  countries. 

(e)  Public  bodies,  competent 
authorities,  public  authorities,  and 
accredited  agencies  and  approved 
persons  are  not  required  to  operate 
under  the  supervision  and 
responsibility  of  the  primeiry  provider. 

(f)  The  primary  provider  must  adhere 
to  the  standards  contained  in  §  96.45 
(U.S.  supervised  providers)  when  using 
supervised  providers  in  the  United 
States  and  the  standards  contained  in 

§  96.46  (foreign  supervised  providers)   . 
when  using  supervised  providers  in 
other  Convention  countries. 

§96.15    Public  bodies. 

Fhiblic  bodies  are  not  required  to 
become  accredited  to  be  able  to  provide 
adoption  services  in  Convention 
adoption  cases,  but  must  comply  with 
the  Convention,  the  lAA,  and  other 
applicable  law  when  providing  services 
in  a  Convention  adoption  case. 

§96.16    Effective  date  of  accrsdttation  and 
approval  requireniento. 

The  Secretary  will  publish  a 
docimient  in  the  Federal  Register 
annoimcing  the  date  on  which  the 
Convention  will  enter  into  force  for  the 
United  States.  As  of  that  date,  the 
regulations  in  subpart  C  of  this  part  will 
govern  Convention  adoptions  between 
the  United  States  and  other  Convention 
countries,  and  agencies  or  persons 
providing  adoption  services  must 
comply  with  §  96.12  and  applicable 
Federal  regulations.  The  Secretary  will 
maintain  for  the  public  a  current  listing 
of  Convention  countries. 

§96.17    [Reserved] 

SubfMrt  O— Application  Procedures  for 
Accfeditation  and  Approval 

§96.18   Scops. 

(a)  Agen  i^s  are  eligible  to  apply  for 
"accreditation"  or  "temporary 
accreditation."  Persons  are  eligible  to 
apply  for  "approval."  Temporary 
accreditation  is  governed  by  the 
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provisions  in  subpart  N  of  this  part. 
Unless  otherwise  provided  in  subpart  N, 
the  provisions  of  this  subpart  do  not 
apply  to  agencies  seeking  temporary 
accreditation.  Applications  for  full 
accreditation  rather  than  temporary 
accreditation  will  be  processed  in 
accordance  with  §  96.20  and  §  96.21. 

(b)  An  agency  or  person  seeking  to  be 
accredited  or  approved  at  the  time  the 
Convention  enters  into  force  for  the 
United  States,  and  to  be  included  on  the 
initial  list  of  accredited  agencies  and 
approved  persons  that  the  Secretary  will 
deposit  with  the  Permanent  Bureau  of 
the  Hague  Conference  on  Private 
International  Law,  must  follow  the 
special  provisions  contained  in  §  96.19. 

(c)  If  an  agency  or  person  is 
reapplying  for  accreditation  or  approval 
following  cancellation  of  its 
accreditation  or  approval  by  an 
accrediting  entity  or  refusal  by  an 
accrediting  entity  to  renew  its 
accreditation  or  approval,  it  must 
comply  with  the  procedures  in  i§  96.78. 

(d)  If  an  agency  or  person  that  has 
been  accredited  or  approved  is  seeking 
renewal,  it  must  comply  with  the 
procedures  in  §  96.63. 

§  96.1 9    Special  provisions  for  agencies 
and  persons  seeking  to  be  accredited  or 
'  approved  at  ttie  time  the  Convention  enters 
Into  force  for  ttte  United  States. 

(a)  The  Secretary  will  establish  and 
announce,  by  public  notice  in  the 
Federal  Register,  a  "transitional 
application  deadline."  An  agency  or 
person  seeking  to  be  accredited  or 
approved  at  the  tinie  the  Convention 
enters  into  force  for  the  United  States 
must  submit  an  application  to  an 
accrediting  entity,  with  the  required 
fee(s),  by  the  transitional  application 
deadline.  The  Secretary  will 
subsequenUy  establish  and  announce  a 
date  by  which  such  agencies  and 
persons  must  complete  the  accreditation 
or  approval  process  in  time  to  be 
accredited  or  approved  at  the  time  the 
Convention  enters  into  force  for  the 
United  States  ("deadline  for  initial 
accreditation  or  approval"). 

(b)  The  accrediting  entity  n^ust  usie  its 
best  efforts  to  provide  a  reasonable 
opportunity  for  an  agency  or  person  that 
^plies  by  the  transitional  application 
deadline  to  complete  the  accreditation 
or  approval  process  by  the  deadline  for 
initial  accreditation  or  approval.  Only 
those  agencies  and  persons  that  are 
accredited  or  approved  by  the  deadline 
for  initial  accreditation  or  agproval  will 
be  included  on  the  initial  list  of 

,   accredited  agencies  and  approved 
persons  that  the  Secretary  will  deposit 
with  the  Permanent  Bureau  of  the  Hague 


Conference  op  Private  International 
Law. 

(c)  The  accrediting  entity  may,  in  its 
discretion,  p^mit  an  agency  or  person 
that  fails  to  sibmit  an  application  by  the 
transitional  application  deadline  to 
attempt  to  cofnplete  the  accreditation  or 
approval  process  in  time  to  be  included 
on  the  initial  list;  however,  such  an 
agency  or  pel  son  is  not  assiu^d  an 
opportunity  t  d  complete  the 
accreditation  or  approval  process  in 
time  to  be  inc  luded  on  the  initial  list. 
The  accrediti  ig  entity  must  give  priority 
to  applicants  that  filed  by  the 
transitional  a  }plication  deadline.  If 
such  an  agem  y  or  person  succeeds  in 
completing  tl  le  accreditation  or 
approval  pro(  ess  in  time  to  be  included 
on  the  initial  list,  it  will  be  treated  as 
an  agency  or  lerson  that  applied  by  the 
transitional  a  iplication  deadline  for  the 
purposes  of  §  96.58  and  §  96.60(b). 

§  96uN)    Firsts  ime  application  procedures 
for  accreditation  and  approval. 

(a)  AgencieB  or  persons  seeking 
accreditation  or  approval  for  the  first 
time  may  sufatnit  an  application  at  any 
time,  with  the  required  fee(s),  to  an 
accrediting  ej^tity  with  jurisdiction  to 
evaliiate  the  Application.  If  an  agency  or 
person  seeks  to  be  accredited  or 
approved  by  the  deadline  for  initial 
accreditation  or  approval,  an  agency  or^ 
person  must  j:omply  with  the 
procedures  iij  §  96.19. 

(b)  The  accrediting  entity  must 
establish  and  follow  uniform 
application  p  rocedures  and  must  make 
information  a  bout  those  procedures 
available  to  a  ;encies  and  persons  that 
are  consideri  ig  whether  to  apply  for 
accreditation  or  approval.  The 
accrediting  ei  itity  must  evaluate  the 
applicant  for  accreditation  or  approval 
in  a  timely  fa  shion. 

§  96.21    Choa  ling  an  accrediting  entity. 

(a)  An  agency  that  seeks  to  become 
accredited  miist  apply  to  an  accrediting 
entity  that  is  designated  to  provide 
accreditation  services  and  that 
otherwise  ha  i  jurisdiction  over  its 
application,  i  ^  person  that  seeks  to 
become  appr  )ved  must  apply  to  an 
accrediting  e  itity  that  is  designated  to 
provide  appr  Dval  services  and  otherwise 
has  jiu-isdictian  over  its  application.  The 
agency  or  pel  son  may  apply  to  only  one 
accrediting  entity  at  a  time. 

(b)(1)  If  tha  agency  or  person  is 
applying  for  accreditation  or  approval 
pursuant  to  tiiis  part  for  the  first  time, 
it  may  apply  to  any  accrediting  entity 
with  jurisdiction  over  its  application. 


However,  the 
apply  to  the 


agency  or  person  must 
iame  accrediting  entity  that 


handled  its  p  rior  application  when  it 


next  applies  for  accreditation  or  . 
approval,  if  the  agency  or  person: 

(i)  Has  been  denied  accreditation  or 
approval; 

(ii)  Has  withdrawn  its  application  in 
anticipation  of  denial; 

(iii)  Has  had  its  accreditation  or 
approval  cancelled  by  an  accrediting 
entity  or  the  Secretary; 

(iv)  Has  been  temporarily  debarred  by 
the  Secretary;  or 

(v)  Has  been  refused  renewal  of  its 
accreditation  or  approval  by  an 
accrediting  entity. 

(2)  If  the  prior  accrediting  entity  is  no 
longer  providing  accreditation  or 
approval  services,  the  agency  or  person 
may  apply  to  any  accrediting  entity  with 
jurisdiction  over  its  application. 

§96.22    [Reserved] 

Subpart  E — Evaluation  of  Applicants 
for  Accreditation  and  Approval 

§96.23    Scope. 

The  provisions  in  this  subpart  govern 
the  evaluation  of  agencies  and  persons 
for  accreditation  or  approval. 
Temporary  accreditation  is  governed  by 
the  provisions  in  subpart  N  of  this  part. 
Unless  otherwise  provided  in  subpart  N, 
the  provisions  in  tiiis  subpart  do  not 
apply  to  agencies  seeking  temporary 
accreditation. 

§  96.24    Procedures  for  evaluating 
applicants  for  accreditation  or  approval. 

(a)  The  accrediting  entity  must 
designate  at  least  two  evaluators  to 
evaluate  an  agency  or  person  for 
accreditation  or  approval.  The 
accrediting  entity's  evaluators  must 
have  expertise  in  intercountry  adoption 
or  standards  evaluation  and  must  also 
meet  any  additional  qualifications 
required  by  the  Secretary  in  the 
Agreement  with  the  accrediting  entity. 

(b)  To  evaluate  the  agency's  or 
person's  eligibility  for  accreditation  or 
approval,  the  accrediting  entity  must: 

(1)  Review  the  agency's  or  person's 
written  application  and  supporting 
documentation; 

(2)  Verify  the  information  provided  by 
the  agency  or  person  by  examining 
underlying  documentation;  and 

(3)  Conduct  site  visit(s). 

(c)  The  site  visit(s)  may  include,  but 
need  not  be  limited  to,  interviews  with 
birth  parents,  adoptive  parent(s), 
prospective  adoptive  parent(s),  and 
adult  adoptee(s)  served  by  the  agency  or 
person,  interviews  with  the  agency's  or 
person's  employees,  and  interviews 
with  other  individuals  knowledgeable 
about  the  agency's  or  person's  provision 
of  adoption  services.  It  may  also  include 
a  review  of  on-site  documents.  The 
accrediting  entity  must,  to  the  extent 
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practicable,  advise  the  agency  or  person 
in  advance  of  the  type  of  documents  it 
wishes  to  review  during  the  site  visit. 
The  accrediting  entity  must  require  at 
least  one  of  the  evaluators  to  participate 
in  each  site-visit.  The  accrediting  entity 
must  determine  the  niunber  of 
evaluators  that  participate  in  a  site  visit 
in  light  of  factors  such  as  the  agency's 
or  person's  size,  the  number  of  adoption 
cases  it  handles,  the  number  of  sites  the 
accrediting  entity  decides  to  visit,  and 
the  number  of  individuals  working  at 
each  site. 

(d)  Before  deciding  whether  to 
accredit  an  agency  or  approve  a  person, 
the  accrediting  entity  may,  in  its 
discretion,  advise  the  agency  or  person 
of  any  deficiencies  that  may  hinder  or 
prevent  its  accreditation  or  approval 
and  defer  a  decision  to  allow  the  agency 
or  person  to  correct  the  deficiencies. 

§  96.25    Access  to  inf  onnatlon  and 
documents  requested  by  the  accrediting 
entity. 

(a)  The  agency  or  person  must  give 
the  accrediting  entity  access  to  all 
information  and  docimients,  including 
case  files  and  proprietary  information, 
that  it  requires  to  evaluate  an  agency  or 
person  for  accreditation  or  approval  and 
to  perform  its  oversight,  enforcement, 
renewal,  data  collection,  and  other 
functions.  The  agency  or  person  must 
also  cooperate  with  the  accrediting 
entity  by  making  employees  available 
for  interviews  upon  request. 

(b)  If  an  agency  or  person  fails  to 
provide  requested  documents  or 
information,  or  to  make  employees 
available  as  requested,  the  accrediting 
entity  may  deny  accreditation  or 
approval  or,  in  the  case  of  an  accredited 
agency,  temporarily  accredited  agency, 
or  approved  person,  take  appropriate 
adverse  action  agednst  the  agency  or 
person  solely  on  that  basis. 

§96.26    Protection  of  information  and 
documente  by  the  accrediting  entity. 

(a)  The  accrediting  entity  must  protect 
from  unauthorized  use  and  disclosure 
edl  documents  and  information  about 
the  agency  or  person  it  receives 
including,  but  not  limited  to,  docimients 
and  proprietary  information  about  the 
agency's  or  person's  finances, 
management,  and  professional  practices 
received  in  connection  with  the 
performance  of  its  accreditation  or 
approval,  oversight,  enforcement, 
renewal,  data  collection,  and  other 
functions  under  its  Agreement  and  this 
part.  Unless  otherwise  authorized  by  the 
agency  or  person  in  writing,  or  required 
pursuant  to  subpart  M  of  this  part,  the 
documents  and  information  received 
may  not  be  disclosed  to  the  public  and 


may  be  used  only  for  the  pmpose  of 
performing  the  accrediting  eniity's 
accreditation  and  approval  and  related 
functions  imder  its  Agreement  and  this 
part,  or  to  provide  information  to  the 
Secretary,  the  Complaint  Registry,  or  an 
appropriate  Federal,  State,  or  local 
agency  or  law  enforcement  entity, 
(b)  Unless  the  names  and  other 
information  that  identifies  birth 
parent(s),  prospective  adoptive 
parent(s),  and  adoptee(s)  is  requested  by 
the  accrediting  entity  for  an  articulated 
reason,  the  agency  or  person  may 
withhold  fit)m  the  accrediting  entity 
such  information  and  substitute 
individually  assigned  codes  in  the 
documents  it  provides.  The  accrediting 
entity  must  have  appropriate  safeguards 
to  protect  from  unauthorized  use  and 
disclosure  any  information  in  its  files 
that  identifies  birth  parent(s), 
prospective  adoptive  parent(s),  and 
adoptee(s].  The  accrediting  entity  must 
ensure  that  its  officers,  employees, 
contractors,  and  evaluators  wh'  have 
access  to  information  or  documents 
provided  by  the  agency  or  person  have 
signed  a  non-disclosure  agreement 
reflecting  the  requirements  of  §  96.26(a) 
and  (b).  The  accrediting  entity  must 
maintain  an  accurate  record  of  the 
agency's  or  person's  application,  the 
supporting  documentation,  and  the 
basis  for  its  decision. 

§  96.27    Substantive  criteria  for  evaluating 
applicants  for  accreditation  or  approval. 

(a)  The  accrediting  entity  may  not 
grant  an  agency  accreditation  or  a 
person  approval,  or  permit  an  agency's 
or  person's  accreditation  or  approval  to 
be  maintained,  unless  the  agency  or 
person  demonstrates  to  the  satisfaction 
of  the  accrediting  entity  that  it  is  in 
substantial  compliance  with  the 
standards  in  subpart  F  of  this  part. 

(b)  When  the  agency  or  person  makes 
its  initial  application  for  accreditation 
or  approval  under  the  standards 
contained  in  subpart  F  of  this  part,  the 
accrediting  entity  may  measure  the 
capacity  of  the  agency  or  person  to 
achieve  substantial  compliance  with 
these  standards  where  relevant  evidence 
of  its  actual  performance  is  not  yet 
available.  Once  the  agency  or  person  has 
been  accredited  or  approved  pursuant  to 
this  part,  the  accrediting  entity  must,  for 
the  purposes  of  monitoring,  renewal, 
enforcement,  and  reapplication  after 
adverse  action,  consider  the  agency's  or 
person's  actual  performance  in  deciding 
whether  the  agency  or  person  is  in 
substantial  compliance  with  the 
standards  contained  in  subpart  F  of  this 
part,  imless  the  accrediting  entity 
determines  that  it  is  still  necessary  to 
measure  capacity  because  adequate 


evidence  of  actual  performance  is  not 
available. 

(c)  The  standards  contained  in 
subpart  F  of  this  part  apply  during  all 
stages  of  accreditation  and  approval, 
including,  but  not  limited  to,  when  the 
accrediting  entity  is  evaluating  an 
applicant  for  accreditation  or  approval, 
when  it  is  determining  whether  to 
renew  an  agency's  or  person's 
accreditation  or  approval,  when  it  is 
monitoring  the  performance  of  an 
accredited  agency  or  approved  person, 
and  when  it  is  taldng  adverse  action 
against  an  accredited  agency  or 
approved  person.  Except  as  provided  in 
§  96.25  and  paragraphs  (e)  and  (f)  of  this 
section,  the  accrediting  entity  may  only 
use  the  standards  contained  in  subpart 

F  of  this  part  when  determining  whether 
ah  agency  or  person  may  be  granted  or 
permitted  to  maintain  Convention 
accreditation  or  approval. 

(d)  The  accrediting  entity  will  assign 
points  to  each  different  standard,  or  to 
each  element  of  a  standard,  depending 
on  the  relative  importance  of  the 
particular  standard  (or  element)  to 
compliance  with  the  Convention  and 
the  LAA.  The  points  to  be  given  to  the 
standard,  or  to  elements  of  the  standard, 
must  be  determined  by  the  accrediting 
entity  in  consultation  with  the 
Secretary.  The  accrediting  entity  must 
advise  applicants  of  the  points  assigned 
to  the  standards  (or  elements  of  the 
standards)  at  the  time  it  provides  them 
with  the  application  materials. . 

(e)  If  an  agency  or  person  has 
previously  been  denied  accreditation  or 
approval,  has  withdrawn  its  application 
in  anticipation  of  denial,  has  had  its 
temporary  accreditation  withdrawn,  or 
is  reapplying  for  accreditation  or 
approval  after  cancellation,  refusal  to 
renew,  or  temporary  debarment,  the 
accrediting  entity  may  take  the  reasons 
underljdng  such  actions  into  account 
when  evaluating  the  agency  or  person 
for  accreditation  or  approval,  and  may 
deny  accreditation  or  approval  on  the 
basis  of  the  previous  action. 

(f)  If  an  agency  or  person  that  has  an 
ownership  or  control  interest  in  the 
applicant,  as  that  term  is  defined  in 
section  1124(a)(3)  of  the  Social  Security 
Act  (42  U.S.C.  1320(a)(3)J,  has  been 
debarred  pursuant  to  §  96.85,  the 
accrediting  entity  may  take  into  account 
the  reasons  underlying  the  debarment 
when  evaluating  the  agency  or  person 
for  accreditation  or  approval,  and  may 
deny  accrediiation  or  approval  or  refuse 
to  renew  accreditation  or  approval  on 
the  basis  of  the  debarment. 

(g)  The  standards  contained  in 
subpart  F  of  this  part  do  not  eliminate 
the  need  for  an  agency  or  person  to 
comply  fully  with  the  laws  of  the 
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jurisdictions  in  which  it  operates.  An 
agency  or  person  must  provide  adoption 
services  in  Convention  cases  consistent 
with  the  laws  of  any  State  in  which  it 
operates  and  with  the  Ckinvention  and 
the  lAA.  Persons  that  are  approved  to 
provide  adoption  services  may  only 
provide  such  services  in  States  that  do 
not  prohibit  persons  from  providing 
adoption  services.  Nothing  in  the 
application  of  the  standards  in  subparts 
E  and  F  should  be  construed  to  require 
a  State  to  allow  persons  to  provide 
adoption  services  if  State  law  does  not 
permit  them  to^do  so. 

§96^    [n— ervdl 

Subpart  F— Standards  for  Convention 
Accraditation  and  Approval 

196^    Scop*. 

The  provisions  in  this  subpart  provide 
the  standards  for  accrediting  agencies 
and  approving  persons.  Temporary 
accreditation  is  governed  by  the 
provisions  in  subpart  N  of  this  part. 
Unless  otherwise  provided  in  subpart  N 
of  this  part,  the  provisions  in  subpart  F 
of  this  part  do  not  apply  to  agencies 
seeking  temporary  accreditation. 

Licensing  and  Corporate  Governance 

f96^    Strte  licensing. 

(a)  The  agency  or  person  is  properly 
licensed  or  otherwise  authorized  by 
,  State  law  to  provide  adoption  services 
in  at  least  one  State. 
,  (b)  The  agency  or  person  follows 
applicable  Stat^  licensing  and 
regulatory  requirements  in  all 
jurisdictions  in  which  it  provides 
adoption  services. 

(c)  If  it  provides  adoption  services  in 
a  State  in  which  it  is  not  itself  licensed 
of  authori2:ed  to  provide  such  services, 
the  agency  or  person  does  so  only 
through  agencies,  persons,  or  other 
entities  that  are  licensed  or  authorized 
by  State  law  to  provide  adoption 
services  in  that  State. 

(d)  In  the  case  of  a  person,  the 
individual  or  for-profit  entity  is  not 
prohibited  by  State  law  from  providing 
adoption  services  in  any  State  where  it 
is  providing  adoption  services,  and  does 
not  provide  adoption  services  in 
Convention  coimtries  that  prohibit 
individuals  or  for-profit  entities  from 
providing  adoption  services. 

{96.31    Corporate  structure. 

(a)  The  agency  qualifies  for  non-profit 
tax  treatment  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986,  as 
amended,  or  for  non-profit  status  under 
the  laws  of  any  State. 

(b)  The  person  is  an  individual  or  is 
a  for-profit  entity  organized  as  a 


corporation,  company,  association,  firm, 
partnership,  society,  or  joint  stock 
company,  o^  other  legal  entity  under  the 
laws  of  any  State. 

f  96.32    Intei^ii  structure  and  oversight 

(a)  The  agency  or  person  has  a  chief 
executive  officer  or  equivalent  official 
who  is  qualified  by  education,  adoption 
service  expe  rience,  and  management 
credentials  t  o  ensure  effective  use  of 
resoinces  and  coordinated  delivery  of 
the  services  provided  by  the  agency  or 
person,  and  has  authority  and 
responsibility  for  management  and 
oversight  of  yie  staff  in  carrying  out  the 
adoption-relhted  functions  of  the 
organization.  This  standard  does  not 
apply  wherd  the  person  is  an  individual 
practitionerj 

(b)  The  agency  or  person  has  a  board 
of  directors  or  similar  governing  body 
that  establishes  and  approves  its 
mission,  policies,  budget,  and  programs; 
provides  leadership  to  secure  the 
resources  n€|eded  to  support  its 
programs;  a^d  appoints  and  oversees 
the  performance  of  its  chief  executive 
officer  or  eqliivalent  official.  This 
standard  docs  not  apply  where  the 
person  is  an^  individual  practitioner. 

(c)  The  agency  or  person  keeps 
permanent  itcords  of  the  meetings  and 
deliberationfi  of  its  governing  body  and 
of  its  major  lecisions  affecting  the 
delivery  of  i  doption  services. 

Financial  ai  id  Risk  Management 

§96.33    Budget,  audit,  insurance,  and  risk 
assessment  Requirements. 

(a)  The  ag  mcy  or  person  operates 
under  a  bud  ;et  approved  by  its 
governing  bedy,  if  applicable,  for 
management  of  its  funds. 

(b)  The  agpncy's  or  person's  finances 
are  subject  to  independent  annual 
audits. 

(c)  The  aancy  or  person  submits 
copies  of  each  audit,  as  well  as  any 
accompanyibg  management  letter  or 
qualified  opinion  letter,  for  inspection 
by  the  accrediting  entity. 

(d)  The  aaency  or  person  meets  the 
financial  reporting  requirements  of 
Federal  ancUState  laws  and  regulations. 

(e)  The  agency's  or  person's  balance 
sheets  show  that  it  operates  on  a  soimd 
financial  ba  sis  and  generally  maintains 
sufficient  ca  sh  reserves  or  other 
financial  res  ovurces  to  meet  its  operating 
expenses  foi  ■  three  months,  taking  into 
account  its  rejected  volume  of  cases. 

(f)  If  it  ac(  epts  donations,  the  agency 
or  person  hi  is  safeguards  in  place  to 
ensure  that  $uch  donations  do  not 
influence  child  placement  decisions  in 
any  way. 

(g)  The  a{  ency  or  person  uses  an 
independei  \  professional  assessment  of 


the  risks  it  assumes  as  the  basis  for 
determining  the  type  and  amount  of 
professional,  general,  directors'  and ' 
officers',  and  other  liability  insurance  to 
carry.  The  risk  assessment  includes  an 
evaluation  of  the  risks  of  using 
supervised  providers  as  provided  for  in 
§  96.45  and  §  94.46  and  of  providing 
adoption  services  to  clients  who, 
consistent  with  §  96.39(d),  will  not  sign 
blanket  waivers  of  liability. 

(h)  The  agency  or  person  maintains 
insinance  in  amounts  reasonably  related 
to  its  exposure  to  risk,  including  the 
risks  of  providing  services  through 
supervised  providers,  but  in  no  case  in 
an  amount  less  than  $1,000,000  per 
occiurence. 

(i)  The  agency's  or  person's  chief 
executive  officer,  chief  financial  officer, 
and  other  officers  or  employees  with 
direct  responsibility  fgr  financial 
transactions  or  financial  management  of 
the  agency  or  person  are  bonded. 

§96.34    Compensation. 

(a)  The  agency  or  person  does  not 
compensate  any  individual  providing 
intercotmtry  adoption  services  with 
incentive  fees  for  each  child  placed  for 
adoption  or  on  a  similar  contingent  fee 
basis. 

(b)  The  agency  or  person  compensates 
its  directors,  officers,  employees,  and 
supervised  providers  who  provide 
intercountry  adoption  services  only  for 
services  actually  rendered  and  only  on 
a  fee-for-service,  hourly  wage,  or  salary 
basis  rather  than  a  contingent  fee  basis. 

(c)  The  agency  or  person  does  not 
make  any  payments,  promise  payment, 
or  give  other  consideration  to  any 
individual  directly  or  indirectly 
involved  in  provision  of  adoption 
services  in  a  particular  case,  except  for 
salaries  or  fees  for  services  actually 
rendered  and  reimbiu^ement  for  costs 
incurred.  This  does  not  prohibit  an 
agency  or  person  from  providing  in-kind 
or  other  donations  not  intended  to 
influence  or  affect  a  particular  adoption. 

(d)  The  fees,  wages,  or  salaries  paid  to 
the  directors,  officers,  and  employees  of 
the  agency  or  person  are  not 
unreasonably  high  in  relation  to  the 
services  actually  rendered,  taking  into 
account  the  location,  number,  and 
qualifications  of  staff,  workload 
requirements,  budget,  and  size  of  the 
agency  or  person,  and  available  norms 
for  compensation  within  the 
intercoimtry  adoption  commimity. 

(e)  Any  other  compensation  paid  to 
the  agency's  or  person's  directors  or 
members  of  its  governing  body  is  not 
imreasonably  high  in  relation  to  the 
services  rendered,  taking  into  account 
the  same  factors  listed  in  paragraph  (d) 


Federal  Register /Vol.  68,  No.  178 /Monday.  September  15.  2003  /  Proposed  Rules 


54101 


of  this  section  and  its  for-profit  or  non- 
profit status. 

Ethical  Practices  and  Responsibilities 

§96.35    SuttabiHty  of  agencies  and  pmwMis 
to  provide  adoption  services  consistent 
with  the  Convention. 

(a)  The  agency  or  person  provides 
adoption  services  ethically  and  in 
accordance  with  the  Convention's 
principles  of: 

(1)  Ensuring  that  intercountry 
adoptions  take  place  in  the  best  interests 
of  children;  and 

(2)  Preventing  the  abduction, 
exploitation,  sale,  or  trafficking  of  " 
children. 

(b)  In  order  to  permit  the  accrediting 
entity  to  evaluate  the  suitability  of  an 
agency  or  person  for  accreditation  or 
approval,  the  agency  or  person  discloses 
to  the  accrediting  entity  the  following 
information  relating  to  the  agency  or 
person  under  its  ciuxent  or  any  former 
names: 

(1)  Any  instances  in  which  the  agency 
or  person  has  permanently  lost  the  right 
to  provide  adoption  services  in  any 
State  or  a  country,  including  the  basis 
for  such  action(s); 

(2)  Any  instances  in  which  the  agency 
or  person  was  debarred  or  otherwise 
denied  the  authority  to  provide 
adoption  services,  including  the  basis 
and  disposition  of  such  action(s); 

(3)  Any  licensing  suspensions  for 
cause  or  other  negative  sanctions  by 
oversight  bodies  against  the  agency  or 
person,  including  the  basis  and 
disposition  of  such  action(s); 

(4)  For  the  prior  ten-year  period,  any 
disciplinary  action(s)  against  the  agency 
or  person  by  a  licensing  or  accrediting 
body,  including  the  basis  and 
disposition  of  such  action(s); 

(5)  For  the  prior  ten-year  period,  any 
written  complaint(s)  against  the  agency 
or  person,  relating  to  the  provision  of 
adoption-related  services,  including  the 
basis  and  disposition  of  such 
complaint(s); 

(6)  For  the  prior  ten-year  period,  any 
past  or  pending  investigation(s)  by 
Federal  or  State  authorities,  criminal 
charge(s),  child  abuse  charge(s), 
malpractice  complaint(s),  or  lawsuit{s) 
against  the  agency  or  person,  related  to 
the  provision  of  adoption-related 
services,  and  the  basis  and  disposition 
of  such  action(s); 

(7)  Any  instances  where  the  agency  or 
person  has  been  foimd  guilty  of  any 
crime  under  Federal,  State,  or  foreign 
law  or  any  civil  or  administrative 
violations  under  Federal,  State,  or 
foreign  law  involving  financial 
irregularities; 


(8)  For  the  prior  five-year  period,  any 
instances  where  the  agency  or  person 
has  filed  for  bankruptcy;  and 

(9)  Descriptions  or  any  businesses  or 
activities  that  are  inconsistent  with  the 
principles  of  the  Convention  and  that 
are  currently  carried  out  by  an  agency 
or  person,  affiliate  organizations,  or  by 
any  entity  in  which  the  agency  or 
person  has  an  ownership  or  control 
interest. 

(c)  hi  order  to  permit  the  accrediting 
entity  to  evaluate  the  suitability  of  an 
agency  or  person  for  accreditation  or 
approval,  the  agency  or  person  alst) 
discloses  to  the  accrediting  entity  the 
following  information  about  its 
individual  directors,  officers,  and 
employees: 

(1)  For  the  prior  ten-year  period,  any 
conduct  by  any  such  individual  related 
to  the  provision  of  adoption-related 
services  that  was  subject  to  external 
disciplinary  proceeding(s); 

(2)  Any  convictions  or  current 
investigations  of  any  such  individual 
who  is  in  a  senior  financial  management 
position  for  acts  involving  financial 
irregularities; 

(3)  The  results  of  a  State  criminal 
background  check  and  a  child  abuse 
clearance  for  any  such  individual  in  the 
United  States  in  a  senior  management 
position  or  who  works  directly  with 
parent(s)  and/or  children  (imless  such 
checks  have  been  included  in  the  State 
licensing  process);  and 

(4)  A  completed  FBI  Form  FD-258  for 
each  such  individual  in  the  United 
States  in  a  senior  management  position 
or  who  works  directly  with  parent(s) 
and/or  children,  which  the  agency  or 
person  must  keep  on  file  in  case  ftiture 
allegations  warrant  submission  of  the 
form  for  a  Federal  criminal  background 
check  of  any  such  individual. 

(5)  Descriptions  of  any  businesses  or 
activities  that  are  inconsistent  with  the 
principles  of  the  Convention  and  that 
are  currently  carried  out  by  individual 
directors,  officers,  or  employees  of  the 
agency  or  person. 

(d)  In  order  to  permit  the  accrediting 
entity  to  evaluate  the  suitability  of  a 
person  who  is  an  individual  practitioner 
for  approval,  the  individual  does  as 
follows: 

(1)  Provides  the  results  of  a  State 
criminal  backgroimd  check  and  a  child 
abuse  clearance  to  the  accrediting 
entity; 

(2)  Completes  and  retains  a  FBI  Form 
FD-258  on  file  in  case  future  allegations 
warrant  submission  of  the  form  for  a 
Federal  criminal  background  check;  and 

(3)  If  the  individual  is  a  lawyer,  for 
every  jurisdiction  in  which  he  or  she 
has  ever  been  admitted  to  the  Bar, 
provides  a  certificate  of  good  standing 


or  an  explanation  of  why  he  or  she  is 
not  in  good  standing,  accompanied  by 
anv  relevant  dociunentation. 

fe)  Any  disciplinary  action  considered 
by  a  State  Bar  Association,  including 
consideration  of  an  action  to  disbar  an 
attorney,  must  immediately  be  reported 
by  the  attorney  to  the  accrediting  entity, 
regardless  of  whether  the  action  relates 
to  intercoimtry  adoption. 

(f)  In  order  to  permit  the  accrediting 
entity  to  monitor  the  suitability  of  an 
agency  or  person,  the  agency  or  person 
must  disclose  any  changes  in  the 
information  required  by  §96.35  within 
thirty  business  days  of  learning  of  the 
change. 

§  96.36    Prohibition  on  child  buying. 

(a)  The  agency  or  person  prohibits  its 
employees  and  agents  from  giving 
money  or  other  consideration,  directly 
or  indirectly,  to  a  child's  parent(s),  other 
individual(s),  or  an  entity  as  payment 
for  the  child  or  as  an  inducement  to 
release  the  child.  If  permitted  or 
required  by  the  child's  country  of  origin, 
an  agency  or  person  may  remit 
reasonable  payments  for  activities 
related  to  the  adoption  proceedings,  pre- 
birth  and  birth  medical  costs,  the  care 
of  the  child,  the  care  of  the  birth  mother 
while  pregnant  and  immediately 
following  birth  of  the  child,  or  the 
provision  of.child  welfare  and  child 
protection  services  generally.  Permitted 
or  required  contributions  shall  not  be 
remitted  as  payment  for  the  child  or  as 
an  inducement  to  release  the  child. 

(b)  The  agency  or  person  has  written 
policies  and  procedures  in  place 
reflecting  the  prohibitions  in  paragraph 
(a)  of  this  section  and  reinforces  them  in 
its  employee  training  programs. 

Professional  Qualifications  and 
Training  for  Employees 

§  96.37    Education  and  experience 
requirements  for  social  service  personnel. 

(a)  The  agency  or  person  only  uses 
employees  with  appropriate 
qualifications  and  credentials  to 
perform,  in  connection  with  a 
Convention  adoption,  adoption-related 
social  service  functions  that  require  the 
application  of  clinical  skills  and 
judgment  (home  studies,  child 
background  studies,  counseling,  parent 
preparation,  post-placement,  and  other 
similar  services). 

(b)  The  agency's  or  person's 
employees  meet  any  State  licensing  or 
regulatory  requirements  for  the  services 
they  are  providing. 

(c)  The  agency's  or  person's  executive 
director,  the  supervisor  overseeing  a 
case,  or  the  social  service  employee 
providing  adoption-related  social 
services  that  require  the  application  of 
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clinical  skills  and  judgment  (home 
studies,  child  background  studies, 
counseling,  parent  preparation,  post- 
placement,  and  other  similar  services) 
have  experience  in  the  professional 
delivery  of  intercountry  adoption 
services. 

(d)  Supervisors.  The  agency's  or 
person's  social  work  supervisors  have 
prior  experience  in  family  and 
children's  services,  adoption,  or 
intercountry  adoption  and  either: 

(1)  A  master's  degree  from  an 
accredited  program  of  social  work 
education; 

(2)  A  master's  degree  (or  doctorate)  in 
a  related  hiunan  service  field,  including, 
but  not  limited  to,  psychology, 
psychiatry,  psychiatric  nursing, 
counseling,  rehabilitation  counseling,  or 
pastoral  counseling;  or 

(3)  In  the  case  of  a  social  work 
supervisor  who  is.or  was  an  incumbent 
at  the  time  the  Convention  enters  into 
force  for  the  United  States,  the 
supervisor  has  significant  skills  and 
experience  in  intercoimtry  adoption  and 
has  regular  access  for  consultation 
piuposes  to  an  individual  with  the 
qualifications  listed  in  paragraph  (d)(1) 
or  paragraph  (d)(2)  of  this  section. 

(e)  Non-supervisory  employees.  The 
agency's  or  person's  non-supervisory 
employees  providing  adoption-related 
social  services  that  require  the 
application  of  clinical  skills  and 
judgment  other  than  home  studies  or 
child  background  studies: 

(1)  Have  a  master's  degree  from  an 
accredited  program  of  social  work 
education  or  in  another  human  service 
field;  or 

(2)  Have  a  bachelor's  degree  from  an 
accredited  program  of  social  work 
education;  a  combination  of  a  bachelor's 
de^ee  in  another  human  service  field 
and  prior  experience  in  family  and 
children's  services,  adoption,  or 
intercoimtry  adoption;  or  a  bachelor's 
degree  in  any  field  and  extensive 
experience  inintercountry  adoption. 
Additionally,  the  non-supervisory 
employees  are  supervised  by  an 
employee  of  the  accredited  agency  or 
approved  person  who  meets  the 
requirements  for  supervisors  in 
paragraph  (d)  of  this  section. 

(f)  Home  studies.  Th6  agency's  or 
person's  employees  who  conduct  home 
studies: 

(1)  Have  a  minimimi  of  a  master's 
degree  from  an  accredited  program  of 
social  work  education  or  a  master's 
degree  (or  doctorate)  in  a  related  human 
service  field,  including,  but  not  limited 
to,  psychology,  psychiatry,  psychiatric 
nursing,  counseling,  rehabilitation 
counseling,  or  pastoral  counseling; 


(2)  Are  aut  lorized  to  complete  a  home 
study  under  he  laws  of  the  State  of  the 
child's  propc  sed  residence;  and 

(3)  Meet  t^e  IN  A  requirements  for 
home  study  Preparers  in  8  CFR  204.3(b) 
covering  hor  le  studies  in  Convention 
cases. 

(g)  Child  b  tckground  studies.  The 
agency's  or  p  arson's  employees  who 
prepare  chile  background  studies  have 
a  minimum  (  f  a  master's  degree  from  an 
accredited  ptogram  of  social  work 
education  orta  master's  degree  (or 
doctorate)  in  a  related  human  service 
field,  including,  but  not  limited  to, 
psychology,  tosychiatry,  psychiatric 
nursing,  cou:  iseling,  rehabilitation 
counseling,  (  r  pastoral  counseling. 

§  96.38    Train  ng  requirements  for  social 
service  personnei. 

(a)  The  agdncy  or  person  provides 
newly  hired  jmployees  who  have 
adoption-reli  ited  responsibilities 
involving  thi  application  of  clinical 
skills  and  judgment  (home  studies, 
child  background  studies,  counseling 
services,  parent  preparation,  post- 
placement  aad  other  similar  services) 
with  a  compfehensive  orientation  to 
intercountry  adoption  that  includes 
training  on: 

(1)  The  rec  uirements  of  the 
Convention,  the  lAA,  the  regulations 
implementin  g  the  lAA,  and  other 
applicable  F  sderal  regulations; 

(2)  The  IN,  V  regulations  applicable  to 
the  inunigra^on  of  children  adopted 
from  a  Convintion  coimtry; 

(3)  The  adi  )ption  laws  of  any 
Convention  ( lountry  where  the  agency  or 
person  provi  ies  adoption  services; 

(4)  Releva  it  State  laws; 

(5)  Prohib:  tions  on  child-buying; 

(6)  The  ag(  incy's  or  person's  goals, 
ethical  and  {  rofessional  guidelines, 
organization  il  lines  of  accountability, 
policies,  anc  procedures;  and 

(7)  The  cu  tural  diversity  of  the 
population(s )  served  by  the  agency  or 
person. 

(b)  The  agi  sncy  or  person  provides 
initial  trainii  ig  to  employees  who 
provide  ado]  ition-related  social  services 
that  involve  the  application  of  clinical 
skills  and  juqgment  (home  studies, 
child  backgrbund  studies,  counseling 
services,  parsnt  preparation,  post- 
placement  a  id  other  similar  services) 
that  addressiis: 

(1)  The  factors  in  the  countries  of 
origin  that  U  ad  to  children  needing 
adoptive  fan  lilies; 

(2)  Feelinj  s  of  separation,  grief,  and 
loss  experienced  by  the  child  with 
respect  to  th  s  family  of  origin; 

(3)  Attach  nent  and  post-traumatic 
stress  disorc  ers; 

(4)  Psyche  logical  issues  facing 
children  whp  have  experienced  abuse  or 


neglect  and/or  whose  parents'  rights 
have  been  terminated  because  of  abuse 
or  neglect; 

(5)  The  impact  of  institutionalization 
on  child  development; 

(6)  Outcomes  for  children  placed  for 
adoption  internationally,  and  the  most 
frequent  medical  and  psychological 
problems  experienced  by  children  from 
the  countries  of  origin  served  by  the 
agency  or  person; 

(7)  "The  process  of  developing 
emotional  ties  to  an  adoptive  family; 

(8)  Acculturation  and  assimilation 
issues,  including  those  arising  from 
factors  such  as  race,  ethnicity,  religion, 
and  culture  and  the  impact  of  having 
been  adopted  internationally;  and 

(9)  Child,  adolescent,  and  adult 
development. 

(c)  Tne  agency  or  person  ensures  that 
employees  who  provide  adoption- 
related  social  services  that  involve  the 
application  of  clinical  skills  and 
judgment  (home  studies,  child 
background  studies,  counseling 
services,  parent  preparation,  post- 
placement  and  other  similar  services) 
also  receive,  in  addition  to  the 
orientation  and  initial  training 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  no  less  than  20  hours  of 
training  each  year,  or  more  if  required 
by  State  law,  on  current  and  emerging 
adoption  practice  issues  through 
participation  in  seminars,  conferences, 
and  other  similar  programs. 

(d)  The  agency  or  person  exempts 
employees  from  elements  of  the 
orientation  and  training  required  in 
paragraphs  (a)  and  (b)  of  this  section 
only  where  the  employee  has  prior 
experience  with  intercountry  adoption 
and  knowledge  of  the  Convention  and 
thelAA. 

Information  Disclosure,  Fee  Practices, 
and  Quality  Control  Policies  and 
Practices 

§  96.39    Information  disclosure  and  quality 
control  practices. 

(a)  The  agency  or  person  fully 
discloses  in  writing  to  the  general 
public  upon  request  and  to  prospective 
client(s)  upon  initial  contact: 

(1)  Its  adoption  service  policies  and 
practices,  including  general  eligibility 
criteria,  fees,  and  the  mutual  rights  and 
responsibilities  of  clients  and  the 
agency  or  person; 

(2)  A  sample  of  a  contract 
substantially  like  the  one  that  the 
prospective  client(s)  will  be  expected  to 
sign  should  they  proceed;  and 

(3)  The  entities  with  whom  the 
prospective  client(s)  can  expect  to  work 
in  the  United  States  and  in  the  child's 
coimtry  of  origin  and  the  usual  costs 
associated  with  their  services. 
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(b)  The  agency  or  person  maintains 
and  makes  available  upon  request  to 
client(s)  and  prospective  client(s) 
information  on: 

(1)  The  number  of  its  adoption 
placements  per  year  for  the  prior  three 
calendar  years,  and  the  number  and 
percentage  of  those  placements  that 
remain  intact,  are  disrupted,  or  have 
been  dissolved  as  of  the  time  the 
information  is  provided; 

(2)  The  number  of  parents  who  apply 
to  adopt  on  a  yearly  basis,  based  on  data 
for  the  prior  three  calendar  years;  and 

(3)  The  number  of  children  awaiting 
adoption,  when  available. 

(c)  The  agency  or  person  does  not  give 
preferential  treatment  to  its  board 
members,  contributors,  volunteers, 
employees,  agents,  consultants,  or 
independent  contractors  with  respect  to 
the  placement  of  children  for  adoption 
and  has  a  written  policy  to  this  effect. 

(d)  The  agency  or  person  does  not 
require  a  client  or  prospective  client  to 
sign  a  blanket  waiver  of  liability  in 
connection  with  the  provision  of 
adoption  services  in  Convention  cases. 

(e)  The  agency  or  person  cooperates 
with  reviews,  inspections,  and  audits. 

(f)  The  agency  or  person  uses  the 
internet  to  place  particular  children  for 
adoption  only  where: 

(1)  Such  use  is  not  prohibited  by 
applicable  State  or  Federal  law  or  by  the 
laws  of  the  child's  country  of  origin; 

(2)  Such  use  is  subject  to  controls  to 
avoid  misuse  and  links  to  any  sites  that 
reflect  practices  that  involve  the  sale, 
abduction,  exploitation,  or  trafficking  of 
children; 

(3)  Such  use,  if  it  includes 
photographs,  is  designed  to  identify 
children  either  who  are  currently 
waiting  for  adoption  or  who  have 
already  been  adopted  or  placed  for 
adoption  (and  who  are  clearly  so 
identified);  and 

(4)  Such  use  does  not  serve  as  a 
substitute  for  the  direct  provision  of 
adoption  services,  including  services  to 
the  child,  the  prospective  adoptive 
parent(s),  and/or  the  birth  parent(s). 

§  96.40    Fee  policies  and  procedures. 

(a)  The  agency  or  person  provides  to 
all  applicants,  prior  to  application,  a 
written  schedule  of  estimated  fees  and 
expenses  and  an  explanation  of  the 
conditions  under  which  fees  or 
expenses  may  be  charged,  waived, 
reduced,  or  refunded  and  of  when  and 
how  the  fees  and  expenses  must  be 
paid. 

(b)  Before  providing  any  adoption 
service  to  prospective  adoptive 
parent(s),  the  agency  or  person  itemizes 
and  discloses  in  writing  the  following 
information  for  each  separate  category 


of  fees  and  expenses  that  the 
prospective  adoptive  parentis)  will  be 
charged  in  connection  with  a 
Convention  adoption: 

(1)  Home  Study.  The  expected  total 
fees  and  expenses  for  home  study 
preparation,  whether  the  home  study  is 
to  be  prepared  directly  by  an  accredited 
agency  or  temporarily  accredited 
agency,  or  prepared  by  a  supervised 
provider,  exempted  provider,  or 
approved  person  and  reviewed  and 
approved  by  an  accredited  agency  or 
temporarily  accredited  agency; 

(2)  Adoption  expenses  in  the  United 
States.  The  expected  total  fees  and 
expenses  for  all  adoption  services  other 
than  the  home  study  that  will  be 
provided  in  the  United  States.  This 
category  includes,  but  is  not  limited  to, 
per-sonnel  costs,  administrative 
overhead,  training  and  education, 
communications  and  publications  costs, 
and  any  other  costs  related  to  providing 
adoption  services  in  the  United  States; 

(3)  Foreign  country  program  expenses. 
The  expected  total  fees  and  expenses  for 
all  adoption  services  that  will  be 
provided  in  the  child's  Convention 
country.  This  category  includes,  but  it 
not  limited  to,  costs  for  care  of  the  child 
prior  to  adoption,  costs  for  personnel, 
administrative  overhead,  training, 
education,  and  communications,  and 
any  other  costs  related  to  providing 
adoption  services  in  the  child's 
Convention  country; 

(4)  Translation  and  document 
expenses.  The  expected  total  fees  and 
expenses  for  obtaining  any  necessary 
documents  and  for  any  translation  of 
documents  related  to  the  adoption, 
along  with  information  on  whether  the 
prospective  adoptive  parent(s)  will  be 
expected  to  pay  such  costs  directly, 
either  in  the  United  States  or  in  the 
child's  Convention  country,  or  through 
the  agency  or  person.  This  category 
includes,  but  is  not  limited  to,  costs  for 
obtaining  or  copying  records  or 
documents  required  to  complete  the 
adoption,  costs  for  the  child's 
Convention  court  documents,  passport, 
adoption  certificate  and  other 
documents  related  to  the  adoption,  and 
costs  for  notarizations  and  certifications; 

(5)  Travel  and  accommodation 
expenses.  The  expected  total  fees  and 
expenses  for  any  t  -avel  and 
accommodation  services  arranged  by  the 
agency  or  person  for  the  prospective 
adoptive  parentis); 

(6)  Contributions.  Any  fixed 
contribution  amount  that  the 
prospective  adoptive  parentis)  will  be 
expected  or  required  to  make  to  child 
protection  or  child  welfare  service 
programs  in  the  child's  Convention 
country  or  in  the  United  States,  along 


with  an  explanation  of  the  intended  use 
of  the  contribution  and  the  manner  in 
which  the  transaction  will  be  recorded 
and  accounted  for;  and 

(7)  Post-placement  and  post-adoption 
reports.  The  expected  total  fees  and 
expenses  for  any  post-placement  or 
post-adoption  reports  that  the  agency  or 
person  or  parent(s)  must  prepare  in  light 
of  any  requirements  of  the  expected 
country  of  origin. 

Ic)  The  agency  or  person  also  specifies 
in  its  written  adoption  contract  when 
and  how  funds  advanced  to  cover  fees 
or  expenses  will  be  refunded  if  adoption 
services  are  not  provided. 

Id)  When  the  agency  or  person  uses 
part  of  its  fees  to  provide  special 
services,  such  as  cultural  programs  for 
adopteels),  scholarships  oro^er 
services,  it  discloses  this  policy  to  the 
prospective  adoptive  parentis)  in 
advance  of  providing  any  adoption 
services  and  gives  the  prospective 
adoptive  parent(s)  an  explanation  of  the 
use  of  such  funds. 

le)  The  agency  or  person  has 
mechanisms  in  place  for  transferring 
funds  to  Convention  countries  when  the 
financial  institutions  of  the  Convention 
country  so  permit  and  for  obtaining 
written  receipts  for  such  traiisfers,  so 
that  direct  cash  transactions  by  the 
prospective  adoptive  parentis)  to  pay  for 
adoption  services  provided  in  the  other 
Convention  country  are  minimized  or 
unnecessary. 

If)  The  agency  or  person  does  not 
customarily  charge  additional  fees  and 
expenses  beyond  those  disclosed  in  the 
adoption  contract  and  has  a  written 
policy  to  this  effect.  In  the  event  that 
unforeseen  additional  fees  and  expenses 
are  incurred  in  the  other  Convention 
country,  the  agency  or  person  charges 
additional  fees  and  expenses  only  under 
the  following  conditions: 

ll)  It  discloses  the  fees  and  expenses 
in  writing  to  the  prospective  adoptive 
parentis); 

(2)  It  obtains  the  specific  consent  of 
the  prospective  adoptive  parentis)  prior 
to  expending  any  funds  in  excess  of 
$800  for  which  the  agency  or  person 
will  hold  the  prospective  adoptive 
parent(s)  responsible  or  gives  the 
prospective  adoptive  parentis)  the 
opportunity  to  waive  the  notice  and 
consent  requirement  in  advance.  If  the 
prospective  adoptive  parent(s)  has  the 
opportunity  to  waive  the  notice  and 
consent  requirement  in  advance,  this 
policy  is  reflected  in  the  written  policies 
and  procedures  of  the  agency  or  person; 
and 

13)  It  provides  written  receipts  to  the 
prospective  adoptive  parentis)  for  fees 
and  expenses  paid  in  the  Convention 
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country  and  retains  copies  of  such 
receipts. 

(g)  When  its  delivery  of  services  is 
completed,  the  agency  or  person  gives 
the  prospective  adoptive  parent(s)  an 
accounting  of  both  the  toted  fees  and 
expenses  incurred  within  thirty  days  of 
the  completion  of  the  delivery  of  the 
services. 

(h)  The  agency  or  person  returns  any 
funds  to  which  the  prospective  adoptive 
parent(s)  may  be  entitled  at  the  same 
time  that  the  agency  or  person  provides 
the  accounting  required  in  paragraph  (g) 
of  this  section. 

Responding  to  Complaints  and  Records 
and  Reports  Management 

§  96.41    Procedures  for  responding  to 
complaints  and  improving  service  delivery. 

(a)  The  agency  or  person  has  written 
complaint  policies  and  procediues  that 
incorporate  the  standards  in  paragraphs 
(b)  though  (h)  of  this  section  and 
provides  a  copy  of  such  policies  and 
procedures,  including  contact 
information  for  the  Complaint  Registry, 
to  client(s)  at  the  time  the  adoption 
contract  is  signed. 

(b)  The  agency  or  person  permits  any 
birth  parent,  prospective  adoptive 
parent,  or  adoptee  to  lodge  a  complaint 
or  appeal  about  any  of  the  services  or 
activities  of  the  agency  or  person  that  he 
or  she  believes  are  inconsistent  with  the 
Convention;  the  lAA,  or  the  regulations 
implemeilting  the  lAA. 

(c)  The  agency  or  person  responds  in 
writing  to  complaints  within  thirty  days 
of  receipt,  and  provides  expedited 
review  of  complaints  that  are  time- 
sensitive  or  that  involve  allegations  of 
fraud. 

(d)  The  agency  or  person  maintains  a 
written  record  of  each  complaint  and 
the  steps  taken  to  investigate  and 
respond  to  it  and  makes  this  record 
available  to  the  accrediting  entity,  the 
Complaint  Registry,  or  the  Secretary 
upon  request. 

(e)  The  agency  or  person  does  not  take 
any  action  to  discourage  a  client  or 
prospective  client  from,  or  retaliate 
against  a  client  or  prospective  client  for, 
making  a  complaint,  expressing  a 
grievance,  questioning  the  conduct  of, 
or  expressing  an  opinion  about  the 
performance  of  an  agency  or  person. 

(f)  The  agency  or  person  provides  to 
the  accrediting  entity  and  the  Complaint 
Registry,  on  a  quarterly  basis,  a 
summary  of  all  complaints  received 
during  the  preceding  quarter  (including 
the  number  of  complaints  received  and 
how  each  complaint  was  resolved)  and 
an  assessment  of  any  discernible 
patterns  in  complaints  received  against 
the  agency  or  person,  along  with 
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§96.42    Retention,  preservation,  and 
disclosure  o  F  adoption  records. 

(a)  The  a  ;ency  or  person  retains  or 
archives  ac  option  records  in  a 
retrievable  manner  for  the  period  of 
time  requir  3d  by  applicable  State  law. 

(b)  The  a  >ency  or  person  makes 
readily  ava  lable  to  the  adoptee  or  the 
adoptive  pi  irent(s)  upon  request  all  non- 
identifying  information  in  its  custody 
about  the  a  ioptee's  health  history  or 
backgroiinc  . 

(c)  The  a  jency  or  person  preserves 
and  disclo!  es  information  in  its  custody 
about  the  adoptee's  origin,  social 
history,  am  1  birth  parents'  identity  in 
accordance  with  applicable  State  law. 

(d)  The  c  lency  or  person  protects  the 
privacy  of  )irth  parent(s),  prospective 
adoptive  pi  Lrent(s),  and  adoptee(s)  to 
whom  ado  )tion  services  were  provided 
and  safegu  irds  sensitive  information. 

(e)  The  a  ^ency  or  person  ensures  that 
personal  di  ita  gathered  or  transmitted  in 
connection  with  an  adoption  is  used 
only  for  thi  s  purposes  for  which  the 
informatio:  >  was  gathered. 

(f)  The  a  ;ency  or  person  has  a  plan 
that  is  con  istent  with  the  provisions  of 
this  sectioi  and  applicable  State  law  for 
transferrin  ;  custody  of  adoption  records 
that  are  su  iject  to  retention  or  archival 
requiremei  its  to  an  appropriate 
custodian,  and  ensuring  the 
accessibilH  y  of  those  adoption  records, 
in  the  ever  t  that  the  agency  or  person 
ceases  to  p  rovide  or  is  no  longer 
permitted  i  o  provide  adoption  services 
under  the  i  Convention. 

(g)  The  a  jency  or  person  notifies  the 
accrediting  entity  and  the  Secretary  in 
writing  wi  hin  thirty  days  of  the  time  it 
ceases  to  p  rovide  or  is  no  longer 
permitted  o  provide  adoption  services 
and  proviqes  information  about  the 
transfer  of  its  adoption  records. 


§  96.43    Case  tracking,  data  management, 
and  reporting. 

(a)  When  acting  as  the  primary 
provider,  the  agency  or  person 
maintains  all  the  data  required  in  this 
section  in  a  format  approved  by  the 
accrediting  entity  and  provides  it  to  the 
accrediting  entity  on  an  annual  basis. 

(b)  When  acting  as  the  primary 
provider,  the  agency  or  person  routinely 
generates  and  maintains  reports  as 
follows: 

(1)  For  cases  involving  children 
immigrating  to  the  United  States, 
information  and  reports  on  the  total 
number  of  intercountry  adoptions 
undertaken  by  the  agency  or  persom 
each  year  in  both  Convention  and  non- 
Convention  cases  and,  for  each  case: 

(i)  The  Convention  country  or  other 
country  from  which  the  child  emigrated; 

(ii)  The  State  to  which  the  child 
immigrated; 

(iii)  The  State,  Convention  country,  or 
other  country  in  which  the  adoption 
was  finalized; 

(iv)  The  age  of  the  child;  and 

(v)  The  date  of  the  child's  placement 
for  adoption. 

(2)  For  cases  involving  children 
emigrating  from  the  United  States, 
information  and  reports  on  the  total 
number  of  intercountry  adoptions 
undertaken  by  the  agency  or  person 
each  year  in  both  Convention  and  non- 
Convention  cases  and,  for  each  case: 

(i)  The  State  from  which  the  child 
emigrated; 

(ii)  The  Convention  country  or  other 
country  to  which  the  child  immigrated; 

(iii)  The  State,  Convention  country,  or 
other  country  in  which  the  adoption 
was  fmalized; 

(iv)  The  age  of  the  child;  and 

(v)  The  date  of  the  child's  placement 
for  adoption. 

(3)  For  each  disrupted  placement 
involving  a  Convention  adoption, 
information  and  reports  about  the 
disruption,  including  information  on: 

(i)  "The  Convention  country  from 
which  the  child  emigrated; 

(ii)  The  State  to  which  the  child 
immigrated; 

(iii)  The  age  of  the  child; 

(iv)  The  date  of  the  child's  placement 
for  adoption; 

(v)  The  reason(s)  for  and  resolution(s) 
of  the  disruption  of  the  placement  for 
adoption,  including  information  on  the 
child's  re-placement  for  adoption  and 
final  legal  adoption; 

(vi)  "The  names  of  the  agencies  or 
persons  that  handled  the  placement  for 
adoption;  and 

(vii)  The  plans  for  the  child. 

(4)  Wherever  possible,  for  each 
dissolution  of  a  Convention  adoption, 
information  and  reports  on  the 
dissolution,  including  information  on: 
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(i)  The  Convention  country  from 
which  the  child  emigrated; 

(ii)  The  State  to  which  the  child 
immigrated; 

(iii)  The  age  of  the  child; 

(iv)  The  date  of  the  child's  placement 
for  adoption; 

(v)  The  reason{s)  for  and  resolution(s) 
of  the  dissolution  of  the  adoption,  to  the 
extent  known  by  the  agency  or  person; 

(vi)  The  names  of  the  agencies  or 
persons  that  handled  the  placement  for 
adoption;  and 

(yii)  The  plans  for  the  child. 

(5)  Information  on  the  shortest, 
longest,  and  average  length  of  time  it 
takes  to  complete  a  Convention 
adoption,  set  forth  by  the  child's 
country  of  origin,  calculated  from  the 
time  the  child  is  matched  with  the 
prospective  adoptive  parent(s)  until  the 
time  the  adoption  is  finalized  by  a  court, 
excluding  any  period  for  appeal; 

(6)  Information  on  the  range  of 
adoption  fees,  including  the  lowest, 
highest,  average,  and  the  median  of  such 
fees,  set  forth  by  the  child's  country  of 
origin,  charged  by  the  agency  or  person 
for  Convention  adoptions  involving 
children  immigrating  to  the  United 
States  in  connection  with  their 
adoption. 

(cj  If  the  agency  or  person  provides 
adoption  services  in  cases  not  subject  to 
the  Convention  that  involve  a  child 
emigrating  from  the  United  States  for 
the  purpose  of  adoption  or  after  an 
adoption  has  been  finalized,  it  provides 
such  information  directly  to  the 
Secretary  and  as  required  by  the 
Secretary  and  demonstrates  to  the 
accrediting  entity  that  it  has  provided 
'  this  information. 

(d)  The  agency  or  person  provides  any 
of  the  information  described  in 
paragraphs  (a)  through  (c)  of  this  section 
to  the  accrediting  entity  or  the  Secretary 
within  thirty  days  of  request. 

Service  Planning  and  Delivery 

§96.44    Acting  as  primary  provider. 

(a)  When  required  by  §  96.14(a),  the 
agency  or  person  acts  as  primary 
provider  and  adheres  to  the  provisions 
in  §  96.14(b)  through  (e).  When  acting  as 
the  primary  provider,  the  agency  or 
person  provides,  either  directly  or 
through  arrangements  with  other 
accredited  agencies,  temporarily 
accredited  agencies,  approved  persons, 
supervised  providers,  exempted 
providers,  public  bodies,  competent 
authorities,  or  public  authorities,  all  six 
"adoption  services"  listed  in  §96.2,  and 
develops  and  implements  a  service  plan 
for  providing  all  six  of  the  required 
adoption  services. 

(b)  The  agency  or  person  has  an 
organizational  structure,  financial  and 


personnel  resources,  and  policies  and 
procediu-es  in  place  that  demonstrate 
that  the  agency  or  person  is  capable  of 
acting  as  a  primary  provider  in  any 
Convention  adoption  case  and,  when 
acting  as  the  primarj'  provider,  provides 
appropriate  supervision  to  supervised 
providers  in  accordance  with  §§  96.45 
and  96.46. 

§96.45    Using  Supervised  Providers  in  the 
United  States. 

(a)  The  agency  or  person,  when  acting 
as  the  primary  provider  and  using 
supervised  providers  in  the  United 
States  to  provide  adoption  services, 
ensures  that  each  such  supervised 
provider: 

(1)  Is  in  compliance  with  applicable 
State  licensing  and  regulatory 
requirements  in  all  jurisdictions  in 
which  it  provides  adoption  services; 

(2)  Does  not  engage  in  practices 
inconsistent  with  the  Convention's 
principles  of  furthering  the  best 
interests  of  the  child  and  preventing  the 
sale,  abduction,  exploitation,  or 
trafficking  of  children;  and 

(3)  Before  entering  into  an  agreement 
with  the  prirnary  provider  for  the 
provision  of  adoption  services,  discloses 
to  the  primary  provider  the  suitability 
information  listed  in  §  96.35. 

(b)  The  agency  or  person,  when  acting 
as  the  primary  provider  and  using 
supervised  providers  in  the  United 
States  to  provide  adoption  services, 
ensures  that  each  such  supervised 
provider  operates  under  a  written 
agreement  with  the  primary  provider 
that: 

(1)  Clearly  identifies  the  adoption 
service(s)  to  be  provided  by  the 
supervised  provider  and  requires  that 
the  service(s)  be  provided  in  accordance 
with  the  applicable  service  standard(s) 
for  accreditation  and  approval  (for 
example:  home  study  (§96.47),  parent 
training  (§  96.48).  child  background 
studies  and  consents  (§  96.53)); 

(2)  Requires  the  supervised  provider 
to  comply  with  the  following  standards 
regardless  of  the  type  of  adoption 
services  it  is  providing:  §  96.36 
(prohibition  on  child-buying),  §96.34 
(compensation),  §96.38(employee 
training),  §  96.39(d)  (blanket  waivers  of 
liability),  and  §  96.41(a)  through  (e) 
(complaints). 

(3)  Identifies  specifically  the  lines  of 
authority  between  the  primary  provider 
and  the  supervised  provider,  the 
employee  of  the  primary'  provider  who 
will  be  responsible  for  supervision,  and 
the  employee  of  the  supervised  provider 
who  will  be  responsible  for  ensuring 
compliance  with  the  written  agreement; 

(4)  Clearly  states  the  compensation 
arrangement  for  the  services  to  be 


provided  and  the  fees  and  expenses  to 
be  charged  by  the  supervised  provider: 

(5)  Specifies  whether  the  supervised 
provider's  fees  and  expenses  will  be 
billed  to  and  paid  by  the  client(s) 
directly  or  billed  to  the  client  through 
the  primary  provider; 

(6)  Provides  that,  if  billing  the 
client(s)  directly  for  its  service,  the 
supervised  provider  will  give  the 
client(s)  an  itemized  bill  of  all  fees  and 
expenses  to  be  paid,  with  a  written 
explanation  of  how  and  when  such  fees 
and  expenses  will  be  refunded  if  the 
service  is  not  completed,  and  will  return 
any  funds  collected  to  which  the 
client(s)  may  be  entitled  within  thirty 
days  of  the  completion  of  the  delivery 
of  services; 

(7)  Requires  the  supervised  provider 
to  meet  the  same  personnel 
qualifications  as  accredited  agencies 
and  approved  persons,  as  provided  for 
in  §96.37; 

(8)  Provides  that  the  primary  provider 
will  retain  legal  responsibility  for  each 
case  in  which  adoption  services  are 
provided,  as  required  by  paragraph  (c) 
of  this  section; 

(9)  Requires  the  supervised  provider 
to  protect  the  privacy  of  the  individuals 
it  serves,  safeguard  sensitive 
information,  and  ensure  that  personal 
data  gathered  or  transmitted  in 
connection  with  an  adoption  is  used 
only  for  the  purposes  for  which  the 
information  was  gathered; 

(10)  Requires  the  supervised  provider 
to  respond  within  a  reasonable  period  of 
time  to  any  request  for  information  from 
the  primary  provider,  the  Secretary,  or 
the  accrediting  entity  that  issued  the 
primary  provider's  accreditation  or 
approval; 

(11)  Requires  the  supervised  provider 
to  provide  the  primary  provider  on  a 
timely  basis  any  data  that  is  necessary 
to  comply  with  the  primarj'  provider's 
reporting  requirements; 

(12)  Requires  the  supervised  provider 
to  disclose  promptly  to  the  primary 
provider  any  changes  in  the  suitability 
information  required  by  §  96.35; 

(13)  Permits  suspension  or 
termination  of  the  agreement  on 
reasonable  notice  if  the  primary 
provider  has  grounds  to  believe  that  the 
supervised  provider  is  not  in 
compliance  with  the  agreement  or  the 
requirements  of  this  seetion. 

(c)  The  agency  or  person,  when  acting 
as  the  primary  provider  and  using 
supervised  providers  in  the  United 
States  to  provide  adoption  services, 
does  the  following  in  relation  to  risk 
management: 

(1)  Assumes  tort,  contract,  and  other 
civil  liability  to  the  prospective 
adoptive  parent(s)  for  the  supervised 
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provider's  "provision  of  the  contracted 
adoption  services  and  its  compliance 
with  the  standards  in  this  subpart  F;  and 

(2)Maintains  a  bond,  escrow  account, 
or  liability  insurance  in  an  amount 
sufficient  to  cover  the  risks  of  liability 
arising  from  its  work  with  supervised 
providers. 

(d)  Nothing  in  this  section  shall  be 
construed  as  prohibiting  the  primary 
provider  from  obtaining  indemnification 
or  from  seeking  damages  or  other 
redress  from  a  supervised  provider  for     . 
breach  of  contract,  or  from  pursuing  any 
other  legal  claim  against  such 
supervised  provider  arising  from  the 
provision  of  contracted  adoption 
services. 

§96.46    Using  supervised  providers  in 
other  Convention  countries. 

.    (a)  The  agency  or  person,  when  acting 
as  ^e  primary  provider  and  using 
foreign  supervised  providers  to  provide 
adoption  services  in  other  Convention 
countries,  ensures  that  each  such 
foreign  supervised  provider: 

(1)  Is  in  compliance  with  the  laws  of 
the  Convention  country  in  which  it 
operates; 

(2)  Does  not  engage  in  practices 
inconsistent  with  the  Convention's 
principles  of  furthering  the  best 
interests  of  the  child  and  preventing  the 
sale,  abduction,  exploitation,  or 
trafficking  of  children; 

(3)  Before' entering  into  an  agreement 
with  the  primary  provider  for  the 
provision  of  adoption  services,  discloses 
to  the  primary  provider  the  suitability 
information  listed  in  §  96.35,  taking  into 
account  the  authorities  in  the 
Convention  country  that  are  analogous 
to  the  authorities  identified  in  that 
section;  and 

(4)  Does  not  have  a  pattern  of 
licensing  suspensions  or  other  sanctions 
and  has  not  lost  the  right  to  provide 
adoption  services  in  any  jurisdiction  for 
reasons  germane  to  the  Convention. 

(b)  The  agency  or  person,  when  acting 
as  the  primary  provider  and  using 
foreign  supervised  providers  to  provide 
adoption  services  in  other  Convention 
countries,  ensures  that  each  such 
foreign  supervised  provider  operates 
under  a  written  agreement  with  the 
primary  provider  that: 

(1)  Clearly  identities  the  adoption 
service{s)  to  be  provided  by  the  foreign 
supervised  provider; 

(2)  Requires  the  foreign  supervised 
provider,  if  responsible  for  obtaining 
medical  or  social  information  on  the 
child,  to  comply  with  the  standards  in 
§  96.49(d)  through  (j). 

(3)  Requires  the  foreign  supervised 
provider  to  prohibit  child  buying  by  any 
of  its  employees  and  agents;  to  have  a 


written  po  icy  prohibiting  its  employees 
and  agents  from  giving  money  or  other 
consideration,  directly  or  indirectly,  to 
a  child's  p  u'ent(s),  other  individual(s), 
or  an  entit ,'  as  payment  for  the  child  or 
as  an  indu  :ement  to  release  the  child, 
other  than  reasonable  or  required 
payments  or  activities  related  to  the 
adoption  j  roceedings,  pre-birth  and 
birth  medical  costs,  the  care  of  the 
child,  or  tl  le  provision  of  child  welfare 
and  child  )rotection  services  generally; 
and  to  pro  /ide  training  to  its  employees 
and  agents  on  this  policy; 

(4)  Requ  ires  the  foreign  supervised. 
provider  t(  >  compensate  its  directors, 
officers,  aiid  employees  who  provide 
intercount  ry  adoption  services  on  a  fee- 
for-servic€ ,  hourly  wage,  or  salary  basis, 
rather  thai  i  based  on  whether  a  child  is 
placed  for  adoption  or  on  a  similar 
contingen  fee  basis; 

(5)  Iden  ifies  specifically  the  lines  of 
authority  1  letween  the  primary  provider 
and  the  fo;  eign  supervised  provider,  the 
employee  af  the  primary  provider  who 
will  be  res  aonsible  for  supervision,  and 
the  emplo  'ee  of  the  supervised  provider 
who  will  I  e  responsible  for  ensuring 
complianc  e  with  the  written  agreement; 

(6)  Cleai  ly  states  the  compensation 
arrangeme  nt  for  the  services  to  be 
provided  i  nd  the  fees  and  expenses  to 
be  chargec  by  the  foreign  supervised 
provider; 

(7)  Spec  fies  whether  the  foreign 
supervise*  provider's  fees  and  expenses 
will  be  bil  ed  to  and  paid  by  the 
client(s)  d  rectly  or  billed  to  the  client 
through  tl:  e  primary  provider; 

(8)  Prov  des  that,  it  billing  the 
client(s)  d  rectly'for  its  service,  the 
foreign  su  aervised  provider  will  give 
the  client! »)  an  itemized  bill  of  all  fees 
and  exper  ses  to  be  paid,  with  a  written 
explanatic  n  of  how  and  when  such  fees 
and  expet  ses  will  be  refunded  if  the 
service  is  lot  completed,  and  will  return 
any  funds  collected  to  which  the 
client(s)  ri  ay  be  entitled  within  thirty 
days  of  th ;  completion  of  the  delivery 
of  service!  ; 

(9)  Prov  ides  that  the  primary  provider 
will  retail  legal  responsibility  for  each 
case  in  wl  lich  adoption  services  are 
provided,  as  required  by  paragraph  (c) 
of  this  sec  tion; 

(10)  Re(  uires  the  foreign  supervised 
provider  1 3  respond  within  a  reasonable 
period  of  ime  to  any  request  for 
informati(  m  from  the  primary  provider, 
the  Secretary,  or  the  accrediting  entity 
that  issue  1  the  primary  provider's 
accreditation  or  approval; 

(11)  Requires  the  foreign  supervised 
provider  t)  provide  the  primary 
provider  en  a  timely  basis  any  data  that 
is  necessary  to  comply  with  the  primary 
provider'   reporting  requirements; 


(12)  Requires  the  foreign  supervised 
provider  to  disclose  promptly  to  the 
primary  provider  any  changes  in  the 
suitability  information  required  by 
§96.35;  and 

(13)  Permits  suspension  or 
termination  of  the  agreement  on 
reasonable  notice  it  the  primary 
provider  has  grounds  to  believe  that  the 
foreign  supervised  provider  is  not  in 
compliance  with  the  agreement  or  the 
requirements  of  this  section. 

(c)  The  agency  or  person,  when  acting 
'  as  the  primary  provider  and  using 

foreign  supervised  providers  to  provide 
adoption  services  in  other  Convention 
countries,  does  the  following  in  relation 
to  risk  management: 

(1)  Assumes  tort,  contract,  and  other 
civil  liability  to  the  prospective 
adoptive  parent(s)  for  the  foreign 
supervised  provider's  provision  of  the 
contracted  adoption  services  emd  its 
compliance  with  the  standards  in  this 
subpart  F;  and 

(2)  Maintains  a  bond,  escrow  account, 
or  liability  insurance  in  an  amount 
sufficient  to  cover  the  risks  of  liability 
arising  from  its  work  with  foreign 
supervised  providers. 

(d)  Nothing  in  this  section  shall  be 
construed  as  prohibiting  the  primary 
provider  from  obtaining  indemnification 
or  from  seeking  damages  or  other 
redress  from  a  foreign  supervised 
provider  for  breach  of  contract,  or  from 
pursuing  any  other  legal  claim  against 
such  supervised  provider  arising  from 
the  provision  of  contracted  adoption 
services. 

Standards  for  Cases  in  Which  a  Child 
Is  Immigrating  to  the  United  States 
(Incoming  Cases) 

§  96.47    Preparation  of  home  studies  in 
incoming  cases. 

(a)  The  agency  or  person  ensures  that 
a  home  study  on  the  prospective 
adoptive  parent(s)  is  completed  that 
includes  the  following: 

(1)  Information  about  the  prospective 
adoptive  parent(s)'  identity,  eligibility 
and  suitability  to  adopt,  background, 
family  and  medical  history,  social 
environment,  reasons  for  adoption, 
ability  to  undertake  an  intercountry 
adoption,  and  the  characteristics  of  the 
children  for  whom  the  prospective 
adoptive  parent(s)  would  be  qualified  to 
care  (specifying  in  particular  whether 
they  are  willing  and  able  to  care  for  a' 
child  with  special  needs); 

(2)  A  determination  whether  the 
'  prospective  adoptive  parent(s)  are 

eligible  and  suited  to  adopt; 

(3)  A  statement  describing  the 
counseling  and  training  provided  to  the 
prospective  adoptive  parents(s); 
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(4)  The  results  of  a  criminal 
background  check  on  the  prospective 
adoptive  parent(s)  and  any  other 
individual  for  whom  a  check  is  required 
by  8  CFR  204.3(e); 

(5)  A  full  and  complete  statement  of 
all  facts  relevant  to  the  eligibility  and 
suitability  of  the  prospective  adoptive 
parentis)  to  adopt  a  child  under  any 
specific  requirements  identified  to  the 
Secretary  by  the  Central  Authority  of  the 
child's  country  of  origin;  and 

(6)  A  statement  in  each  copy  of  the 
home  study  that  it  is  a  true  and  acciuate 
copy  of  the  home  study  that  was 
provided  to  the  prospective  adoptive 
parent(s)  or  DHS. 

(b)  The  agency  or  person  ensures  that 
the  home  study  is  performed  in 
accordance  with  8  CFR  204.3(e),  and 
any  applicable  State  law. 

(c)  Where  the  home  study  is  not 
performed  in  the  first  instance  by  an 
accredited  agency  or  temporarily 
accredited  agency  (that  is,  it  was 
initially  prepared  by  an  approved 
person  or  an  exempted  provider),  the 
agency  or  person  ensures  that  the  home 
study  is  reviewed  and  approved  in 
writing  by  an  accredited  agency  or 
temporarily  accredited  agency.  The 
written  approval  must  include  a 
determination  that  the  home  study: 

(1)  hicludes  all  of  the  information 
required  by  paragraph  (a)  of  this  section 
and  is  performed  in  accordance  with  8 
CFR  204.3(e),  and  applicable  State  law; 
and 

(2)  Was  performed  by  an  individual 
who  meets  the  personnel  qualifications 
in  §  96.37(f},  or,  if  the  individual  is  an 
exempted  provider,  ensure  that  the 
individual  meets  the  requirements  for 
home  study  providers  established  by  8 
CFR  204.3Cb). 

(d)  The  agency  or  person  takes  all 
appropriate  measiu«s  to  ensure  the 
timely  transmission  of  the  same  home 
study  that  was  provided  to  the 
prospective  adoptive  parent(s)  or  to 
DHS  (including  any  supplemental 
statement  to  the  home  study)  to  the 
Central  Authority  or  other  competent 
authority  of  the  child's  coimtry  of 
origin. 

§  96.48    Preparation  and  training  of 
prospective  adoptive  parent(s)  in  incoming 


(a)  The  agency  or  person  provides 
prospective  adoptive  parent(s)  with  at 
least  ten  hours  (independent  of  the 
home  study)  of  preparation  and  training, 
as  described  in  paragraphs  (b)  and  (c)  of 
this  section,  designed  to  promote  a 
successful  intercoxmtry  adoption.  The 
agency  or  person  provides  such  training 
before  the  prospective  adoptive 
parent(s}  travel  to  adopt  the  child  or  the 


child  is  placed  with  the  prospective 
adoptive  parent(s)  for  adoption. 

(b)  The  training  provided  by  the 
agency  or  person  addresses  the 
following  topics: 

(1)  The  intercountry  adoption  process, 
the  general  characteristics  and  needs  of 
children  awaiting  adoption,  and  the  in- 
country  conditions  that  affect  children 
in  the  Convention' country  from  which 
the  prospective  adoptive  parent(s)  plan 
to  adopt; 

(2)  The  effects  on  children  of 
malnutrition,  relevant  environmental 
toxins,  maternal  substance  abuse,  and  of 
any  other  known  genetic,  health, 
emotional,  and  developmental  risk 
factors  associated  with  children  from 
the  expected  country  of  origin; 

(3)  Information  about  the  impact  on  a 
child  of  leaving  familiar  ties  and 
surroundings,  as  appropriate  to  the 
expected  age  of  the  child; 

(4)  Data  on  institutionalized  children 
and  the  impact  of  institutionalization  on 
children,  including  the  effect  on 
children  of  the  length  of  time  spent  in 
an  institution  and  of  the  type  of  care 
provided  in  the  expected  country  of 
origin; 

(5)  Information  on  attachment 
disorders  and  other  emotional  problems 
that  institutionalized  or  traumatized 
children  and  children  with  a  history  of 
multiple  caregivers  may  experience, 
before  and  after  their  adoption; 

(6)  Information  on  the  kws  and 
adoption  processes  of  the  expected 
country  of  origin,  including  foreseeable 
delays.and  impediments  to  finalization 
of  an  adoption; 

(7)  Information  on  the  long-term 
implications  for  a  family  that  has 
become  multicultural  through 
intercountry  adoption;  and 

(8)  An  explanation  of  any  reporting 
requirements  associated  with 
Convention  adoptions,  including  any 
post-placement  or  post-adoption  reports 
required  by  the  expected  country  of 
origin. 

(c)  The  agency  or  person  also  provides 
the  prospective  adoptive  parent(s)  with 
training  that  allows  them  to  be  as  fully 
prepared  as  possible  for  the  adoption  of 
a  particular  child.  This  includes 
counseling  on: 

(1)  The  child's  history  and  cultural, 
racial,  religious,  ethnic,  and  linguistic 
backgrovmd; 

(2)  The  knovim  health  risks  in  the 
specific  region  or  country  where  the 
child  resides;  and 

(3)  Any  other  medical,  social,  and 
other  data  known  about  the  particular 
child. 

(d)  The  agency  or  person  provides 
such  training  through  appropriate 
methods,  including: 


(1)  Collaboration  among  agencies  or 
persons  to  share  resources  to  meet  the 
training  needs  of  parents; 

(2)  Group  seminars  offered  by  the 
agency  or  person  or  other  agencies  or 
training  entities; 

(3)  Individual  counseling  sessions; 

(4)  Video,  computer-assisted,  or 
distance  learning  methods  using 
stemdardized  curricula; 

(5)  In  cases  where  training  cannot 
otherwise  be  provided,  an  extended 
home  study  process,  with  a  system  for 
evaluating  the  thoroughness  with  which 
the  topics  have  been  covered. 

(e)  The  agency  or  person  provides 
additional  in-person,  individualized 
counseling  and  preparation,  as  needed, 
to  meet  the  needs  of  the  parent(s)  in 
light  of  the  particular  c]pild(ren)  to  be 
adopted  and  his  or  her  special  needs, 
and  any  other  training  or  counseling 
needed  in  light  of  the  child  background 
study  or  the  home  study.  ^ 

(f)  The  agency  or  person  provides  the 
prospective  adoptive  parent(s)  with 
information  about  print,  internet,  and 
other  resources  available  for  continuing 
to  acquire  information  about  common 
behavioral,  medical,  and  other  issues; 
connecting  with  parent  support  groups, 
adoption  clinics  and  experts;  and 
seeking  appropriate  help  when  needed. 

(g)  The  agency  or  person  exempts 
prospective  adoptive  parent(s)  from  all 
or  part  of  the  training  and  preparation 
that  would  normally  be  required  for  a 
specific  adoption  only  where  the 
parent(s)  have  received  adequate  prior 
training  or  have  prior  experience  as 
parent(s)  of  children  adopted  from 
abroad. 

(h)  The  agency  or  person  records  the 
natiire  and  extent  of  the  training  and 
preparation  provided  to  the  prospective 
adoptive  parent(sj  in  the  adoption 
record. 

S  96.49    Provision  of  medical  and  social 
information  in  incoming  cases. 

(a)  The  agency  or  person  provides  a 
copy  of  the  child's  medical  records  to 
the  prospective  adoptive  parent(s)  at 
least  two  weeks  before  either  the 
adoption  or  placement  for  adoption.,  or 
the  date  on  which  the  prospective 
adoptive  parent(s]  travel  to  the  other 
Convention  country  to  complete  all 
procedures  in  such  country  relating  to 
the  adopticHi  or  placement  for  adoption, 
whichever  is  earlier. 

(b)  To  the  fullest  extent  practicable, 
the  agency  or  person  provides  the 
prospective  adoptive  parent(s)  with  a 
correct  and  complete  English-language 
translation  of  the  records  and,  where  the 
medical  records  provided  pursuant  to 
paragraph  (a)  of  this  section  are  a 
svunmary  or  compilation  of  other 
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medical  records,  the  agency  or  person 
provides  a  copy  of  the  original  medical 
records  used  to  create  that  summary  or 
compilation  if  the  original  medical 
records  are  available. 

(c)  The  agency  or  person  provides  the 
prospective  adoptive  parent(sj  with  an 
opportunity  to  arrange  another 
translation  of  the  records,  including  a 
translation  into  a  language  other  than 
Eaglish,  if  needed. 

(d)  The  agency  or  person  itself  uses 
reasonable  efforts,  or  requires  its 
supervised  provider  or  agent  in  the 
child's  country  of  origin  who  is 
responsible  for  obtaining  medical 
information  about  the  child  on  behalf  of 
the  agency  or  person  to  use  reasonable 
efforts,  to  obtain  available  information, 
including  in  particular: 

(1)  The  date  that  the  Convention 
coimtry  or  other  child  welfare  authority 
assumed  custody  of  the  child  and  the 
child's  condition  at  that  time; 

(2)  History  of  any  significant  illnesses, 
hospitalizations,  and  changes  in  the 
child's  condition  since  the  Convention 
country  or  other  child  welfare  authority 
assumed  custody  of  the  child; 

(3)  Growth  data  and  developmental 
status  at  the  time  of  the  child's  referral 
for  adoption;  and 

(4)  Specific  information  on  the  known 
health  risks  in  the  specific  region  or 
country  where  the  child  resides. 

(e)  If  the  agency  or  person  provides 
medical  information  to  the  prospective 
adoptive  parent(s)  from  an  examination 
by  a  physician  or  from  an  observation  of 
the  child  by  someone  who  is  not  a 
physician,  the  information  includes: 

(1)  The  name  and  credentials  of  the 
physician  who  performed  the 
examination  or  the  individual  who 
observed  the  child; 

(2)  The  date  of  the  examination  or 
observation: 

(3)  If  the  medical  information 
includes  references,  descriptions,  or 
observations  made  by  any  individual 
other  than  the  physician  who  performed 
the  examination  or  the  individual  who 
performed  the  observation,  the  identity 
of  that  individual,  the  individual's 
training,  and  information  on  whether 
the  individual  relied  on  objective  data 
or  subjective  perceptions  in  drawing  his 
or  her  conclusions; 

(4)  A  review  of  hospitalizations, 
significant  illnesses,  and  other 
significant  medical  events,  and  the 
reasons  for  them; 

(5)  Information  about  the  full  range  of 
any  tests  performed  on  the  child, 
including  tests  addressing  known  risk 
factors  in  the  child's  country  of  origin; 
and 

(6)  Current  health  information. 


(f)  The  ag(  mcy  or  person  itself  uses 
reasonable  i  fforts,  or  requires  its 
supervised  ]  trovider  or  agent  in  the 
child's  cour  try  of  origin  who  is 
responsible  'or  obtaining  social 
information  about  the  child  on  behalf  of 
the  agency  ( r  person  to  use  reasonable 
efforts,  to  ol  tain  available  information, 
including  in  particular: 

(1)  Information  about  the  child's 
history  and  :ultural,  racial,  religious, 
ethnic,  aiid  inguistic  background;  and 

(2)  Inform  ation  about  all  of  the  child's 
past  and  cui  rent  placements  prior  to 
adoption,  in  eluding  information  on  who 
assumed  cu  (tody  and  provided  care  for 
the  child. 

(g)  Where  any  of  the  information 
listed  in  pai  agraphs  (d)  and  (f)  of  this 
section  cam  ot  be  obtained,  the  agency 
or  person  dc  cuments  in  the  adoption 
record  the  e  forts  made  to  obtain  the 
information  and  why  it  was  not 
obtainable. 

(h)  Where  available,  the  agency  or 
person  prov  des  information  for 
contacting  t  le  examining  physician  or 
the  individi  al  who  made  the 
observation; ;  to  any  physician  engaged 
by  the  prosj  ective  adoptive  parent(s), 
upon  reque!  t. 

(i)  The  ag  sncy  or  person  ensures  that 
videotapes  i  nd  photographs  of  the  child 
are  identifie  d  by  the  date  on  which  the 
videotape  o  ■  photograph  was  recorded 
or  taken. 

(j)  Neithe  the  agency  or  person  nor  its 
agents  with  jold  from  or  misrepresent  to 
the  prospec  ive  adoptive  parent(s)  any 
medical,  soi  ;ial,  or  other  pertinent 
information  concerning  the  child. 

(k)  The  aj  ency  or  person  does  not 
withdraw  a  referral  until  the  prospective 
adoptive  pa  rent(s)  have  had  at  least  a 
week  (unles  s  extenuating  circumstances 
involving  tl  e  child's  best  interests 
require  a  m^re  expedited  decision)  to 
consider  th^  needs  of  the  child  and  their 
ability  to  m  set  those  needs,  and  to 
obtain  phys  cian  review  of  medical 
information  and  other  descriptive 
information ,  including  videotapes  of  the 
child. 


§96.50    Pla«ement 
monitoring  ifitil 
cases. 


(a)  The 
appropriate 
transfer  of 
secure  and 
with  prope^y 
escorts,  if 


aj  ency 


tie 


company  o 
parent(s). 
(b)  After 


and  post-placement 
final  adoption  in  incoming 


or  person  takes  all 
measures  to  ensure  that  the 

child  takes  place  in 
ppropriate  circumstances, 
trained  and  qualified 
,  and,  if  fHJSsible,  in  the 
the  prospective  adoptive 


used 


I  he  child  is  placed  with  the 
prospective  adoptive  parent(s)  prior  to 
the  adoptio  i,  the  agency  or  person 
monitors  aqd  supervises  the  child's 


placement  to  ensure  that  the  placement 
remains  in  the  best  interests  of  the 
child,  and  ensiu-es  that  at  least  the 
number  of  home  visits  required  by  State 
law  or  by  the  child's  country  of  origin 
are  performed,  whichever  is  greater. 

(c)  When  a  placement  for  adoption  is 
in  crisis,  the  agency  or  person  makes  an 
effort  to  provide  or  arrange  for 
counseling  by  an  individual  with 
appropriate  skills  to  assist  the  family  in 
dealing  with  the  problems  that  have 
arisen. 

(d)  When  counseling  in  a  placement 
for  adoption  that  is  in  crisis  does  not 
succeed  in  resolving  the  crisis  and  the 
placement  is  disrupted,  the  agency  or 
person  assuming  custody  of  the  child 
assumes  responsibility  for  making 
another  placement  of  the  child. 

(e)  The  agency  or  person  acts 
promptly  and  in  accord  with  any 
applicable  legal  requirements  to  remove 
the  child  when  the  placement  may  no 
longer  be  in  the  child's  best  interests,  to 
provide  temporary  care,  to  find  an 
eventual  adoptive  placement  for  the 
child,  and,  in  consultation  with  the 
Secretary,  to  inform  the  Central 
Authority  of  the  child's  country  of 
origin  about  any  new  prospective 
adoptive  parent(s). 

(1)  In  all  cases  where  removal  of  a 
child  from  a  placement  is  considered, 
the  agency  or  person  considers  the 
child's  views  when  appropriate  in  light 
of  the  child's  age  and  maturity  and, 
when  required  by  State  law,  obtciins  the 
consent  of  the  child  prior  to  removal. 

(2)  The  agency  or  person  does  not 
return  from  the  United  States  a  child 
placed  for  adoption  in  the  United  States 
unless  the  Central  Authority  of  the 
country  of  origin  and  the  Secretary  have 
approved  the  return  in  writing. 

(f)  The  agency  or  person  includes  in 
the  written  adoption  contract  with  the 
prospective  adoptive  parentis)  a  plan 
describing  the  agency's  or  person's 
responsibilities  if  a  placement  for 
adoption  is  disrupted.  This  plan 
addresses: 

(1)  Who  will  have  legal  and  financial 
responsibility  for  transfer  of  custody  in 
an  emergency  or  in  the  case  -of 
impending  disruption  and  for  the  care 
of  the  child; 

(2)  If  the  disruption  takes  place  after 
the  child  has  arrived  in  the  United 
States,  under  what  circumstances  the 
child  will,  as  a  last  resort,  be  returned 
to  the  child's  coimtry  of  origin,  if  that 
is  determined  to  be  in  the  child's  best 
interiests; 

(3)  How  the  child's  wishes,  age, 
length  of  time  in  the  United  States,  and 
other  pertinent  factors  will  be  taken  into 
account;  and 
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(4)  How  the  Central  Authority  of  the 
child's  country  of  origin  and  the 
Secretary  will  be  notified. 

(g)  The  agency  or  person  provides 
post-placement  reports  until  final 
adoption  on  a  child  to  the  other 
Convention  country  when  required  by 
the  other  Convention  country.  Where 
such  reports  are  required,  the  agency  or 
person: 

(1)  Informs  the  prospective  adoptive 
parent(s)  of  the  requirement  prior  to  the 
referral  of  the  child  for  adoption; 

(2)  Informs  the  prospective  adoptive 
parent(s)  that  they  will  be  required  to 
provide  all  necessary  information  for 
thereport{s);and 

(3)  Discloses  who  will  prepare  the 
reports  and  the  fees  that  will  be  charged. 

(h)  The  agency  or  person  takes  steps 
to: 

(1)  Ensure  that  an  order  declaring  the 
adoption  as  final  is  sought  by  the 
prospective  adoptive  parent(s),  and 
entered  in  compliance  with  section 
301(c)  of  the  lAA  (Pub.  L.  106-279. 
section  301(c),  42  U.S.C.  14931(c));  and 

(2)  Notify  the  Secretary  of  the 
finalization  of  the  adoption  within 
thirty  days  of  the  entry  of  th&.order. 

§  96.51     Post-adoption  services  in 
incoming  cases. 

(a)  The  agency  or  person  takes  all 
appropriate  measures  to  ensure  that  the 
transfer  of  the  child  takes  place  in 
secure  and  appropriate  circumstances, 
with  properly  trained  and  qualified 
escorts,  if  used,  and,  if  possible,  in  the 
company  of  the  adoptive  parent(s). 

(b)  The  agency  or  person  either 
informs  the  prospective  adoptive 
parents)  in  the  WTitten  adoption 
contract  that  the  agency  or  person  will 
not  provide  services  if  an  adoption  is 
dissolved  or  provides  a  plan  describing 
the  agency's  or  person's  responsibilities, 
if  any,  if  an  adoption  is  dissolved. 

(c)  When  post-adoption  reports  are 
required  by  the  child's  country  of  origin, 
the  agency  or  person  includes  a 
requirement  for  such  reports  in  the 
adoption  contract  and  makes  good-faith 
efforts  to  encourage  adoptive  parent(s) 
to  provide  such  reports. 

(d)  The  agency  or  person  does  not 
return  from  the  United  States  an 
adopted  child  whose  adoption  has  been 
dissolved  unless  the  Central  Authority 
of  the  country  of  origin  and  the 
Secretary  have  approved  the  return  in 
writing. 

(e)  If  the  agency  or  person  voluntarily 
provides  post-adoption  services,  it 
ensures  that  the  individual  providing 
such  services  has  knowledge  of  post- 
adoption  issues  and,  if  possible,  of  the 
legal,  social,  cultural,  and  emotional 
issues  pertinent  to  the  particular 
adoption  case  in  which  it  is  involved. 


§  96.52  Performance  of  Hague  Convention 
communication  and  coordination  functions 
in  incoming  cases. 

(a)  The  agency  or  person  keeps  the 
Central  Authority  of  the  other 
Convention  country  and  the  Secretary 
informed  about  the  adoption  process 
and  the  measures  taken  to  complete  it, 
as  well  as  about  the  progress  of  the 
placement  if  a  probationary'  period  is 
required. 

(b)  The  agency  or  person  takes  all 
appropriate  measures,  consistent  with 
the  procedures  of  the  other  Convention 
country,  to: 

(1)  Transmit  on  a  timely  basis  the 
home  study  to  the  Central  Authority  or 
other  competent  authority  of  the  child's 
country'  of  origin; 

(2)  Obtain  the  child  background 
study,  proof  that  the  necessary  consents 
to  the  child's  adoption  have  been 
obtained,  and  the  necessary 
determination  that  the  prospective 
placement  is  in  the  child's  best 
interests,  from  the  Central  Authority  or 
other  competent  authority  in  the  child's 
country  of  origin: 

(3)  Provide  confirmation  that  the 
prospective  adopti^'e  parent(s)  agree  to 
the  adoption  to  the  Central  Authority  or 
other  competent  authority  in  the  child's 
country  of  origin;  and 

(4)  Transmit  the  determination  that 
the  child  is  or  will  be  authorized  to 
enter  and  reside  permanently  in  the 
United  States  to  the  Central  Authority  or 
other  competent  authority  in  the  child's 
countrv  of  origin. 

(c)  The  agency  or  person  takes  all 
necessary  and  appropriate  measures, 
consistent  with  the  procedures  of  the 
other  Convention  countr\',  to  obtain 
permission  for  the  child  to  leave  his  or 
her  countr\'  of  origin  and  to  enter  and 
reside  permanently  in  the  United  States. 

(d)  Where  the  transfer  of  the  child 
does  not  take  place,  the  agency  or 
person  returns  the  home  study  on  the 
prospective  adoptive  parent(s)  and/ or 
the  child  background  study  to  the 
authorities  that  forwarded  them. 

(e)  The  agency  or  person  takes  all 
necessary  and  appropriate  measures  to 
perform  any  tasks  in  a  Convention 
adoption  case  that  the  Secretary 
identifies  are  required  to  comply  with 
the  Convention,  the  lAA,  or  any 
regulations  implementing  the  lAA. 

Standards  for  Cases  in  Which  a  Child 
Is  Emigrating  From  the  United  States 
(Outgoing  Cases) 

§  96.53    Baclcground  studies  on  the  child 
and  consents  in  outgoing  cases. 

(a)  The  agency  or  person  takes  all 
appropriate  measures  to  ensure  that  a 
child  background  study  is  performed 
that  includes  information  about  the 


child's  identity,  adoptability, 
background,  social  environment,  family 
history,  medical  history  (including  that 
of  the  child's  family),  and  any  special 
heeds  of  the  child. 

(b)  Where  the  child  background  study 
is  not  prepared  in  the  first  instance  by 
an  accredited  agency  or  temporarily 
accredited  agency  (that  is.  it  was 
initially  prepared  by  an  approved 
person  or  exempted  provider),  it  ensures 
that  the  background  study  is  reviewed 
and  approved  in  writing  by  an 
accredited  agency  or  temporarily 
accredited  agency.  The  written  approval 
must  include  a  determination  that  the 
background  studv: 

(1)  Includes  all  the  information 
required  by  paragraph  (a)  of  this  section; 

(2)  Evidences  that  consents  were 
obtained  in  accordance  with  paragraph 
(c)  of  this  section;  ^ 

(3)  Reflects  consideration  of  the 
child's  wishes  and  opinions  in 
accordance  with  paragraph  (d)  of  this 
section;  and 

(4)  Was  prepared  either  by  an 
exempted  provider  or  by  an  individual 
who  meets  the  personnel  qualifications 
set  forth  in  §  96.37(g). 

(c)  The  agency  or  person  takes  all 
appropriate  measures  to  ensure  that 
consents  have  been  obtained  as  follows: 

(1)  The  persons,  institutions,  and 
authorities  whose  consent  is  necessary 
for  adoption  have  been  counseled  as 
necessar>'  and  duly  informed  of  the 
effects  of  their  consent,  in  particular 
whether  or  not  an  adoption  will  result 
in  the  termination  of  the  legal 
relationship  between  the  child  and  his 
or  her  family  of  origin: 

(2)  All  such  persons,  institutions,  and 
authorities  have  given  their  consents; 

(3)  The  consents  have  "been  expressed 
or  evidenced  in  WTiting  in  the  required 
legal  form,  have  been  given  freely,  were 
not  induced  by  payments  or 
compensation  of  any  kind,  and  have  not 
been  withdrawn; 

(4)  The  consent  of  the  mother,  where 
required,  was  executed  after  the  birth  of 
the  child; 

(5)  The  child,  as  appropriate  in  light 
of  his  or  her  age  and  maturity,  has  been 
counseled  and  duly  informed  of  the 
effects  of  the  adoption  and  of  his  or  her 
consent  to  the  adoption,  including  that 
it  will  resuh  in  the  child  living  in 
another  country;  and 

(6)  The  child's  consent,  \vhere 
required,  has  been  given  freely,  in  the 
required  legal  form,  and  expressed  or   , 
evidenced  in  writing  and  not  induced 
by  payment  or  compensation  of  any 
kind. 

(d)  If  the  child  is  ten  years  of  age  or 
older,  or  as  otherwise  provided  by  State 
law,  the  agency  or  person  gives  due 
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consideration  to  the  child's  wishes  or 
opinions  before  determining  that  an 
intercountry  placement  is  in  the  child's 
best  interests. 

(e)  The  agency  or  person  takes  all 
appropriate  measures  to  transmit  to  the 
Central  Authority  or  other  competent 
authority  of  the  other  Convention 
country  the  child  background  study, 
proof  that  the  necessary  consents  have 
been  obtained,  and  the  reasons  for  its 
determination  that  the  placement  is  in 
the  child's  best  interests.  In  doing  so, 
the  agency  or  person,  as  required  by 
Article  16(2)  of  the  Convention,  does 
not  reveal  the  identity  of  the  mother  or  . 
the  father  if  these  identities  may  Hot  be 
disclosed  under  State  law. 

§  96.54    Placement  standards  in  outgoing 
cases. 

(a)  Except  in  the  case  of  adoption  by 
relatives  or  in  the  case  in  which  the 
birth  parent(s)  have  identified  specific 
prospective  adoptive  parent(s)  or  in 
other  special  circumstances  accepted  by 
the  State  court  with  jurisdiction  over  the 
case,  the  agency  or  person  makes 
reasonable  efforts  to  find  a  timely 
adoptive  placement  for  the  child  in  the 
United  States  by: 

(1)  Disseminating  information  on  the 
child  and  his  or  her  availability  for 
adoption  through  print,  media,  and 
internet  resources  designed  to 
communicate  with  potential  prospective 
adoptive  parent{s)  in  the  United  States; 

(2)  Listing  information  about  the  child 
on  a  national  or  State  adoption 
exchange  or  registry  for  at  least  thirty 
calendar  days  after  the  birth  of  the 
child; 

(3)  Responding  to  inquiries  about 
adoption  of  the  child;  and 

(4)  Providing  a  copy  of  the  child 
background  study  to  potential 
prospective  adoptive  parent(s). 

fb)  The  agency,  or  person 
demonstrates  to  the  satisfaction  of  the 
State  court  with  jurisdiction  over  the 
adoption  that  sufficient  reasonable 
efforts  to  find  a  timely  adoptive 
placement  for  the  child  in  the  United 
States  were  made,  or  that  making  such 
reasonable  efforts  was  not  in  the  best, 
interests  of  the  child. 

(c)  In  placing  the  child  for  adoption, 
the  agency  or  person:  ^ 

(1)  To  the  extent  consistent  with  State 
or  Federal  law,  gives  significant  weight 
to  the  placement  preferences  expressed 
by  the  birth  parent(s)  in  all  voluntary 
placements; 

(2)  Makes  diligent  efforts  to  place 
siblings  together  for  adoption  and, 
where  placement  together  is  not 
possible,  to  arrange  for  contact  between 
separated  siblings,  unless  it  is  in  the 
best  interests  of  one  of  the  siblings  that 


such  effort^  or  contact  not  take  place; 
and 

(3)  Com|ilies  with  all  applicable 


requireme 


Welfare  A<  t. 

(d)  If  an(  as  required  by  State  law,  the 
agency  or  lerson  provides  the  birth 
parent(s)  v  ith  independent  legal 
counsel  at  he  expense  of  the  agency  or 
I  le  prospective  adoptive 
nd  fully  discloses  to  the  birth 
tkat  the  child  is  to  be  adopted 
)  who  reside  outside  the 


person  or 
parentis), 
parent(s 
by  parent! 
United 


ts  of  the  Indian  Child 


Sta  tes. 

(e)  The  a  gency  or  person  takes  all 
appropriat  3  measures  to  give  due 
considerat  on  to  the  child's  upbringing 
and  to  his  3r  her  ethnic,  religious,  and 
cultural  ba  ckground. 

(f)  When  particular  prospective 
adoptive  p  irent(s)  in  another 
Conventio  i  country  have  been 
identified,  the  agency  or  person  takes  all 
appropriat  3  measures  to  determine 
whether  tl  e  envisaged  placement  is  in 
the  best  in  erests  of  the  child,  on  the 
basis  of  th(  s  child  background  stydy  and 
the  home  <  tudy  on  the  prospective 
adoptive  parent(s). 

(g)  The  <  gency  or  person  thoroughly 
prepares  t  le  child  for  the  transition  to 
the  other  (  onvention  country,  using 
age-appro|  iriate  services  that  address  the 
child's  lik  ily  feelings  of  separation, 

OSS  and  difficulties  in  making 
racial,  ethnic  or 


grief,  and 

any  cultunl,  religious 

linguistic  i  idjustment. 

(h)  The  I  igency  or  person  takes  all 
appropriat  s  measures  to  ensure  that  the 
transfer  of  the  child  takes  place  in 

appropriate  circumstances, 
with  prop(  rly  trained  and  qualified 

'  ised,  and,  if  possible,  in  the 
company  (  f  the  adoptive  parentis)  or  the 
prospective  adoptive  parent(s); 

(i)  Befor  j  the  placement  for  adoption 
he  agency  or  person 
he  entity  in  the  receiving 


proceeds 
identifies 


country'  th  at  will  provide  post- 


placemen! 


(i)  The 
the  child' 
order 
custody  f( 
the  Convehtion 


supervision  and  reports,  if 


required  by  State  law,  and  ensures  that 
the  child's  adoption  record  contains  the 
informatic  n  necessary  for  contacting 
that  entity 


iGr 


^ency  or  person  ensures  that 
adoption  record  includes  the 
granting  the  adoption  or  legal 
the  purpose  of  adoption  in 
country. 

(k)  The  Igency  or  person  consults 
with  the  S  scretary  before  arranging  for 
the  return  to  the  United  States  of  any 
child  who  has  emigrated  to  a 
Conventio  a  country  in  connection  with 
the  child's  adoption. 


§  96.55  Perfonnance  of  Hague  Convention 
communication  and  coordination  functions 
in  outgoing  cases. 

(a)  The  agency  or  person  keeps  the 
Central  Authority  of  the  other 
Convention  country  and  the  Secretary 
informed  about  the  adoption  process 
and  the  measures  taken  to  complete  it, 
as  well  as  about  the  progress  of  the 
placement  if  a  probationary  period  is 
required. 

(b)  The  agency  or  person  ensures  that: 

(1)  Copies  of  all  documents  from  the 
State  court  proceedings,  including  the 
order  granting  the  adoption  or  legal 
custody,  are  provided  to  the  Secretary; 

(2)  Any  additional  information  on  the 
adoption  is  transmitted  to  the  Secretary  . 
promptly  upon  request;  and 

(3)  It  otherwise  facilitates,  as 
requested,  the  Secretary's  ability  to 
provide  the  certification  that  the  child 
has  been  adopted  or  that  custody  has 
been  granted  for  the  purpose  of 
adoption,  in  accordance  with  the 
Convention  and  the  lAA.  - 

(c)  Where  the  transfer  of  the  child 
does  not  take  place,  the  agency  or 
person  returns  the  home  study  on  the 
prospective  adoptive  parent(s)  and/or 
the  child  background  study  to  the 
authorities  that  forwarded  them. 

(dl  The  agency  or  person  provides  to 
the  State  court  with  jurisdiction  over  the 
adoption: 

(1)  Proof  that  consents  have  been 
given  as  required  in  §  96.53(c); 

(2)  An  English  copy  or  certified 
English  translation  of  the  home  study  on 
the  prospective  adoptive  parent(s)  in  the 
other  Convention  country,  and  the 
determination  by  the  agency  or  person 
that  the  placement  with  the  prospective 
adoptive  parentis)  is  in  the  child's  best 
interests; 

(3)  Evidence  that  the  prospective 
adoptive  parent(s)  in  the  other 
Convention  country  agree  to  the 
adoption; 

(4)  Evidence  that  the  child  will  be 
authorized  to  enter  and  reside 
permanently  in  the  Convention  country 
or  on  the  same  basis  as  that  of  the 
prospective  adoptive  parentis);  and 

15)  Evidence  that  the  Central 
Authority  of  the  other  Convention 
country  has  agreed  to  the  adoption,  if 
such  consent  is  necessary  under  its  laws 
for  the  adoption  to  become  final. 

le)  The  agency  or  person  makes  the 
showing  required  by  §  96.54lb)  to  the 
State  court  with  jurisdiction  over  the 
adoption. 

If)  The  agency  or  person  takes  all 
necessary  and  appropriate  measures  to 
perform  any  tasks  in  a  Convention 
adoption  case  that  the  Secretary 
identifies  are  required  to  comply  with 
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the  Convention,  the  lAA,  or  any 
regulations  implementing  the  lAA. 

§96.56    [Reserved] 

Subpart  G — Decisions  on  Applications 
for  Accreditation  or  Approval 

§96.57    Scope. 

The  provisions  in  this  subpart 
establish  the  procedures  for  when  the 
accrediting  entity  issues  decisions  on 
applications  for  accreditation  or 
approval.  Temporary  accreditation  is 
governed  by  the  provisions  in  subpart  N 
of  this  part.  Unless  otherwise  provided 
in  subpart  N  of  this  part,  the  provisions 
in  subpart  G  of  this  part  do  not  apply 
to  agencies  seeking  temporary 
accreditation. 

§  95.58    Notification  of  accreditation  and 
approval  decisions. 

(a)  The  accrediting  entity  must  notify 
agencies  and  persons  that  applied  by  the 
transitional  application  deadline  of  its 
accreditation  and  approval  decisions  on 
a  uniform  notification  date  to  be 
established  by  the  Secretary.  On  that 
date,  the  accrediting  entity  must  inform 
each  applicant  and  the  Secretary  in 
writing  whether  the  agency's  or  person's 
application  has  been  granted  or  denied 
or  remains  pending.  The  accrediting 
entity  may  not  provide  any  information 
about  its  accreditation  or  approval 
decisions  to  any  agency  or  person  or  to 
the  public  until  the  uniform  notification 
date.  If  the  Secretary  requests 
information  on  the  interim  or  final 
status  of  an  applicant  prior  to  the 
xmiform  notification  date,  the 
accrediting  entity  must  provide  such 
information  to  the  Secretary. 

(b)  Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section,  the 
accrediting  entity  may,  in  its  discretion, 
communicate  with  agencies  and  persons 
that  applied  by  the  transitional 
application  deadline  about  the  status  of 
their  pending  applications  for  the  sole 
purpose  of  affording  them  an 
opportunity  to  correct  deficiencies  that 
may  hinder  or  prevent  accreditation  or 
approval. 

(c)  The  accrediting  entity  must 
routinely  inform  applicants  that  applied 
after  the  transitional  application 
deadline  in  writing  of  its  accreditation 
and  approval  decisions,  as  those 
decisions  are  finalized,  but  may  not  do 
so  earlier  than  the  uniform  notification 
date  referenced  in  paragraph  (a)  of  this 
section.  The  accrediting  entity  must 
routinely  provide  this  information  to  the 
Secretary  in  writing. 
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§  96.59    Review  of  decisions  to  deny 
accreditation  or  approval. 

(a)  There  is  no  administrative  or 
judicial  review  of  an  accrediting  entity's 
decision  to  deny  an  application  for 
accreditation  or  approval.  As  provided 
in  §  96.79,  a  decision  to  deny  for  these 
purposes  includes: 

(1)  A  denial  of  the  agency's  or 
person's  initial  application  for 
accreditation  or  approval; 

(2)  A  denial  of  an  application  made 
after  cancellation  or  refusal  to  renew  by 
the  accrediting  entity;  and 

(3)  A  denial  of  an  application  made 
after  cancellation  or  debarment  by  the 
Secretary. 

(b)  The  agency  or  person  may  petition 
the  accrediting  entity  for 
reconsideration  of  a  denial.  The 
accrediting  entity  must  establish 
internal  review  procedures  that  provide 
an  opportunity  for  an  agency  or  person 
to  petition  for  reconsideration  of  the 
denial. 

§  96.60    Length  of  accreditation  or  approval 
period. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  accrediting  entity 
will  accredit  or  approve  an  agency  or 
person  for  a  period  of  four  years.  The 
accreditation  or  approval  period  will 
commence  either  on  the  date  the 
Convention  enters  into  force  for  the 
United  States  (if  the  agency  or  person  is 
accredited  or  approved  before  that  date) 
or  on  the  date  that  the  agency  or  person 
is  granted  accreditation  or  approval. 

(b)  In  order  to  stagger  the  renewal 
requests  from  agencies  and  persons  that 
applied  for  accreditation  or  approval  by 
tbe  transitional  application  deadline,  so 
as  to  prevent  renewal  requests  from 
coming  due  at  the  same  time,  the 
accrediting  entity  may,  in  consultation 
with  the  Secretary',  accredit  or  approve 
some  agencies  and  persons  that  applied 
by  the  transitional  application  deadline 
for  a  period  of  between  three  and  five 
years  for  their  first  accreditation  or 
approval  cycle.  The  accrediting  entity 
must  establish  criteria,  which  must  be 
approved  by  the  Secretary,  for  choosing 
which  agencies  and  persons  it  will 
accredit  or  approve  for  a  period  of  other 
than  four  years. 

§96.61     [Reserved] 

Subpart  H— Renewal  of  Accreditation 
or  Approval 

§96.62    Scope. 

The  provisions  in  this  subpart 
establish  the  procedures  for  renewal  of 
an  agency's  accreditation  or  a  person's 
approval.  Temporary  accreditation  may 
not  be  renewed,  and  the  provisions  in 


subpart  H  of  this  part  do  not  apply  to 
temporarily  accredited  agencies.   •" 

§  96.63    Renewal  of  accreditation  or 
approval. 

(a)  The  accrediting  entity  must  advise 
accredited  agencies  and  approved 
persons  it  is  responsible  for  monitoring 
of  the  date  by  which  they  should  seek 
renewal  of  their  accreditation  or 
approval  so  that  the  renewal  process  can 
reasonably  be  completed  before  the 
agency's  or  person's  current 
accreditation  or  approval  expires.  If  the 
accredited  agency  or  approved  person 
wishes  to  renew  its  accreditation  or 
approval,  it  must  seek  renewal  by  this 
date.  If  the  accredited  agency  or 
approved  person  does  not  wish  to  renew 
its  accreditation  or  approval,  it  must 
immediately  notif\'  the  accrediting 
entity  and  take  all  necessajy  steps  to 
complete  its  Convention  cases  and  to 
transfer  its  pending  Convention  cases 
and  adoption  records  to  other  accredited 
agencies,  approved  persons,  or  a  State 
archive,  as  appropriate,  under  the 
oversight  of  the  accrediting  entity, 
before  its  accreditation  or  approval 
expires. 

(b)  The  accredited  agency  or  approved 
person  may  seek  renewal  from  a 
different  accrediting  entity  than  the  one 
that  handled  its  prior  application.  If  it 
changes  accrediting  entities,  the 
accredited  agency  or  approved  person 
must  so  notify  the  accrediting  entity  that 
handled  its  prior  application  by  the  date 
on  which  the  agency  or  person  must 
(pursuant  to  paragraph  (a)  of  this 
section)  seek  renewal  of  its  status.  The 
accredited  agency  or  approved  person 
must  follow  the  accrediting  entity's 
instructions  when  submitting  a  request 
for  renewal  and  preparing  documents 
and  other  information  for  the 
accrediting  entity  to  review  in 
connection  with  the  renewal  request. 

(c)  The  accrediting  entity  must 
process  the  request  for  renewal  in  a 
timely  fashion.  Before  deciding  whether 
to  renew  the  accreditation  or  approval 
of  an  agency  or  person,  the  accrediting 
entity  may.  in  its  discretion,  advise  the 
agency  or  person  of  any  deficiencies 
that  may  hinder  or  prevent  its  renewal 
and  defer  a  decision  to  allow  the  agency 
or  person  to  correct  the  deficiencies. 
The  accrediting  entity  must  routinely 
notify  the  accredited  agency,  approved 
person,  and  the  Secretary  in  writing 
when  it  renews  or  refuses  to  renew  an 
agency's  or  person's  accreditation  or 
approval. 

(d)  Sections  96.25  and  96.26.  relating 
to  requests  for  and  use  of  information, 
and  §  96.27,  relating  to  the  substantive 
criteria  for  evaluating  applicants  for 
accreditation  or  approval,  other  than 
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§  96.27(e),  will  govern  determinations 
whether  to  renew  accreditation  or 
approval.  In  addition,  in  lieu  of 
§  96.27(e),  if  the  agency  or  person  has 
been  suspended  by  an  accrediting  entity 
or  the  Secretary  during  its  most  current 
accreditation  or  approval  cycle,  the 
accrediting  entity  may  take  the  reasons 
underlying  the  suspension  into  account 
when  determining  whether  to  renew 
accreditation  or  approval  and  may 
refuse  to  renew  accreditation  or 
approval  based  on  the  prior  suspension. 

§96.64    [Reserved] 

Subpart  I — Routine  Oversight  by 
Accrediting  Entities 

§96.65    Scope. 

The  provisions  in  this  subpart 
establish  the  procedures  for  routine 
oversight  of  accredited  agencies  and 
approved  persons.  Temporeuy 
accreditation  is  governed  by  the 
provisions  of  subpart  N  of  this  part. 
Unless  otherwise  provided  in  subpart  N. 
the  provisions  in  subpart  I  of  this  part 
do  not  apply  to  temporarily  accredited 
agencies. 

§  96.66    Oversight  of  accredited  agencies 
and  approved  persons  by  the  accrediting 
entity. 

(a)  The  accrediting  entity  must 
monitor  agencies  it  has  accredited  and 
persons  it  has  approved  at  least 
annually  to  ensure  that  they  are  in 
substantial  compliance  with  the 
standards  in  subpart  F  of  this  part.  The 
accrediting  entity  must  investigate 
complaints  about  accredited  agencies 
and  approved  persons,  as  provided  in 
subpart  J  of  this  part. 

(b)  An  accrediting  entity  may,  on  its 
own  initiative,  conduct  site  visits  to 
inspect  an  agency's  or  person's  premises 
or  programs,  with  or  without  advance 
notice,  for  purposes  of  random 
verification  of  its  continued  compliance 
or  to  investigate  a  complaint.  The 
accrediting  entity  may  consider  any 
information  about  the  agency  or  person 

.  that  becomes  available  to  it  about  the 
compliance  of  the  agency  or  person.  The 
provisions  of  §§  96.25  and  96.26  govern 
requests  for  and  use  of  information. 

§96.67    [Reserved] 

Subpart  J — Oversight  Through  Review 
of  Complaints 

§96.68    Scope. 

The  provisions  in  this  subpart 
establish  the  procedures  for  processing 
complaints  against  accredited  agencies 
and  approved  persons.  Temporary 
accreditation  is  governed  by  the 
provisions  of  subpart  N  of  this  part,  and 
as  provided  for  in  §96.103,  procedures 


for  processimg  complaints  on 
temporarily  accredited  agencies  must 
comply  with  subpart  J  of  this  part. 

§  96.69    Filinb  of  complaints  against 
accredited  aosncies  and  approved  persons. 

(a)  Corapii  lints  against  accredited 
agencies  an(  approved  persons  may  be 
made  as  foil  3ws: 

(1)  The  complaint  rciust  first  be  filed 
with  the  age  ncy  or  person  providing 
adoption  sei  vices; 

(2)  If  the  a  lency  or  person  against 
whom  the  c(  tmplaint  is  being  made  is  a 
supervised  provider,  the  complaint 
must  also  be  filed  with  the  primary 
provider; 

(3)  If  a  coi  iplaint  is  filed  with  a 
supervised  |  irovider,  the  supervised 
provider  mi  st  instruct  the  complainant 
to  also  file  t  le  complaint  with  the 
primary  pro  .'ider  and  must  provide  the 
complainan  with  the  primary 
provider's  c  )ntact  information; 

(4)  If  the  c  omplaint  cannot  be 
resolved  thr  )ugh  the  complaint 
processes  of  the  agency  or  person 
providing  tl  e  services  or  the  primary 
provider  (if  different),  or  if  the 
complaint  m  as  resolved  by  an  agreement 
to  take  actio  a  but  the  agency  or  person 
providing  tt  e  service  or  the  primary 
provider  (if  different)  failed  to  take  such 
action  withi  n  thirty  days  of  agreeing  to 
do  so,  the  c(implaint  may  then  be  filed 
with  the  Co  nplaint  Registry  in 
accordance  Arith  §  96.70.  which  will 
refer  the  coi  iplaint  to  the  accrediting 
entity  or  otl  er  appropriate  authority  in 
accordance  with  §96. 70(b). 

(b)  A  Fedi  iral  government  body, 
including  D  ^S,  a  public  body,  any  law 
enforcemen ;  authority  or  licensing 
authority,  o  ■  a  foreign  Central  Authority 
may  make  c  amplaints  directly  to  the 
Complaint  I  Registry  or  the  accrediting 
entity  overs  ?eing  the  accredited  agency 
or  approvec  person.  Federal  government 
bodies,  incl  iding  DHS,  may  report 
complaints  directly  to  the  Secretary. 

§  96.70    Rev  ew  of  complaints  about 
accredited  afencies  and  approved  persons 
by  the  Complaint  Registry. 

(a)  The  Sacretarj'  shall  establish  a 
Complaint   Registry  to  assist  the 
Secretary  ir  executing  his  or  her 
oversight  re  sponsibilities  and  to  perform 
such  functii  ins  on  behalf  of  the 
accrediting  entity  as  the  Secretary  may 
determine. '  'he  Secietary  may  provide 
for  the  Corn  Dlaint  Registry  to  be  funded 
in  whole  orTin  part  from  fees  collected 
by  the  Seen  itary  pursuant  to  section 
403(b)  of  th  3  lAA  (Pub.  L.  106-279, 
section  403  b),  42  U.S.C.  14943(b))  or  by 
the  accredit  ing  entity(s). 

(b)  The  S  jcretary  will  provide  for  the 
Complaint  Registry  to: 


(1)  Record,  screen,  refer  (to  the 
appropriate  accrediting  entity,  the 
Secretary,  or  a  law  enforcement  or  other 
agency),  and  track  the  resolution  and 
disposition  of  complaints  that  could  not 
be  resolved  through  the  complaint 
processes  of  the  relevant  agency  or 
person  that  provided  the  service  in 
question,  or  the  primary  provider  (if 
different);  « 

(2)  Record,  screen,  refer  (to  the 
appropriate  accrediting  entity,  the 
Secretary,  or  a  law  enforcement  or  other 
agency),  and  track  the  resolution  and 
disposition  of  cases  in  which  the  agency 
or  person  that  provided  the  service  in 
question,  or  the  primary  provider  (if 
different)  failed  to  take  specific  remedial 
action  on  a  complaint  within  thirty  days 
of  agreeing  to  do  so; 

(3)  Report  possible  patterns  of 
complaints  made  at  any  time  against  a 
particular  accredited  agency  or 
approved  person  to  the  accrediting 
entity  overseeing  that  agency  or  person; 
and 

(4)  Perform  such  other  functions  as 
the  Secretary  may  assign  to  it  to  assist 
the  accrediting  entity  or  the  Secretary  in 
exercising  their  oversight  and  other 
responsibilities  under  the  LAA. 

(c)  The  Secretary  will  post  on  the 
Department's  Web  site  contact 
information  necessary  for  submitting 
complaints  to  the  Complaint  Registry 
and  information  concerning  its  precise 
functions. 

§  96.71    Review  of  complaints  against 
accredited  agencies  and  approved  persons 
by  the  accrediting  entity. 

(a)  The  accrediting  entity  must 
establish  written  procedures,  including 
deadlines^  for  recording,  investigating, 
and  acting  upon  complaints  it  receives 
about  agencies  it  has  accredited  and 
persons  it  has  approved.  The  procedures 
must  be  consistent  with  this  section  and 
be  approved  by  the  Secretary.  The 
accrediting  entity  must  make  written 
information  about  its  complaint 
procedures  available  upon  request. 

(b)  If  the  accrediting  entity  determines 
that  a  complaint  implicates  the 
Convention,  the  lAA,  or  the  regulations 
implementing  the  LAA,  it  must  act  as 
follows: 

(1)  Unless  the  complaint  was  made 
directly  to  the  Complaint  Registry  or  the 
accrediting  entity  pursuant  to  §  96.69(b), 
the  accrediting  entity  must  verify 
whether  the  complainant  has  already 
attempted  to  resolve  the  complaint 
through  the  internal  complaint 
procedures  of  the  agency  or  person  that 
provided  the  service  or  the  primary 
provider  (if  different)  and,  if  not,  may 
refer  the  complaint  to  the  ^ency  or 
person,  or  to  the  primary  provider,  for 
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attempted  resolution  through  its 
internal  complaint  procedures. 

(2)  The  accrediting  entity  may 
conduct  whatever  investigative  activity 
(including  site  visits)  it  considers 
necessary  to  determine  whether  the 
accredited  agency  or  approved  person 
may  maintain  accreditation  or  approval 
as  provided  in  §  96.27.  The  provisions 
of  §§  96.25  and  96.26  govern  requests 
for  and  use  of  information.  The 
accrediting  entity  must  give  priority  to 
complaints  submitted  from  the 
Secretary,  other  Federal  government 
bodies,  including  DHS,  any  law 
enforcement  or  licensing  authority,  a 
public  body,  or  a  foreign  Central 
Authority. 

(3)  If  the  accrediting  entity  determines 
that  the  agency  or  person  may  not 
maintain  accreditation  or  approval,  it 
must  take  adverse  action  pursuant  to 
subpart  K  of  this  part. 

(c)  When  the  accrediting  entity  has 
completed  its  complaint  review  process, 
it  must  provide  written  notification  of 
the  outcome  of  its  investigation,  and  any 
actions  taken,  to  the  complainant,  the 
Complaint  Registry,  and  to  any  other 
entity  that  referred  the  information. 

(d)  The  accrediting  entity  may  not 
take  any  action  to  discourage  an 
individual  fiom,  or  retaliate  against  an 
individual  for,  making  a  complaint, 
expressing  a  grievance,  questioning  the 
conduct  of,  or  expressing  an  opinion 
about  the  performance  of  an  accredited 
agency,  an  approved  person,  or  the 
accrediting  entity. 

§  96.72    Referral  of  complaints  to  the 
Secretary  and  other  authorities. 

(a)  An  accrediting  entity  must  report 
promptly  to  the  Secretarv  any 
substantiated  complaint  that: 

(1)  Reveals  that  an  accredited  agency 
or  approved  person  has  engaged  in  a 
pattern  of  serious,  willful,  grossly 
negligent,  or  repeated  failures  to  comply 
with  the  standards  in  subpart  F  of  this 
part;  or 

(2)  Indicates  that  continued 
accreditation  or  approval  would  not  be 
in  the  best  interests  of  the  children  cuid 
families  concerned. 

(b)  An  accrediting  entity  must,  after 
consultation  with  the  Secretary,  refer  to 
the  Attorney  General  or  other 
appropriate  law  enforcement  authorities 
any  substantiated  complaints  that 
involve  conduct  that  is: 

(1)  Subject  to  the  civil  or  criminal 
penalties  imposed  by  section  404  of  the 
lAA  (Pub.  L.  106-279,  section  404,  42 
U.S.C.  14944); 

(2)  In  violation  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101  et  seq.); 
or 


(3)  Otherwise  in  violation  of  Federal, 
State,  or  local  law. 

(c)  When  an  accrediting  entity  makes 
a  report  pursuant  to  paragraphs  (a)  or  (b) 
of  this  section,  it  must  indicate  whether 
it  is  recommending  that  the  Secretary  > 
take  action  to  debar  the  agency  or 
person,  either  temporarily  or 
permanently. 

§96.73    [Reserved] 

Subpart  K— Adverse  Action  by  the 
Accrediting  Entity 

§96.74    Scope. 

The  provisions  in  this  sybpart 
establish  the  procedures  governing 
adverse  action  by  an  accrediting  entity 
against  accredited  agencies  and 
approved  persons.  Temporary 
accreditation  is  governed  by  the 
provisions  in  subpart  N  of  this  part. 
Unless  otherwise  provided  in  subpart  N 
of  this  part,  the  provisions  in  subpart  K 
of  this  part  do  not  apply  to  temporarily 
accredited  agencies. 

§  96.75    Adverse  action  against  accredited 
agencies  or  approved  persons  not  in 
substantial  compliance. 

The  accrediting  entity  must  take 
adverse  action  when  it  dietermines  that 
an  accredited  agency  or  approved 
person  may  not  maintain  accreditation 
or  approval  as  provided  in  §  96.27.  The 
accrediting  entity  is  authorized  to  take 
cuiy  of  the  following  actions  against  an 
accredited  agency  or  approved  person 
whose  compliance  the  entity  oversees. 
Each  of  these  actions  by  an  accrediting 
entity  is  considered  an  adverse  action 
for  purposes  of  the  lAA  and  the 
regulations  in  this  part: 

(a)  Suspending  accreditation  or 
approval; 

(b)  Canceling  accreditation  or 
approval; 

(c)  Refusing  to  renew  accreditation  or 
approval; 

(d)  Requiring  an  accredited  agency  or 
approved  person  to  take  a  specific 
corrective  action  to  bring  itself  into 
compliance; 

(e)  Imposing  other  sanctions 
including,  but  not  limited  to,  requiring 
an  accredited  agency  or  approved 
person  to  cease  providing  adoption 
services  in  a  particular  case  or  in  a 
specific  Convention  countrv. 

§96.76    Procedures  governing  adverse 
action  by  the  accrediting  entity. 

(a)  The  accrediting  entity  must  decide 
which  adverse  action  to  take  based  on 
the  seriousness  and  type  of  violation 
and  on  the  extent  to  which  the 
accredited  agency  or  approved  person 
has  corrected  or  failed  to  correct 
deficiencies  of  which  it  has  been 


previously  informed.  The  accrediting 
entity  must  notify  an  accredited  agency 
or  approved  person  in  writing  of  any 
decision  to  take  an  adverse  action 
against  the  agency  or  person.  The 
accrediting  entity's  written  notice  must 
identify  the  deficiencies  prompting 
imposition  of  the  adverse  action. 

(b)  Before  taking  adverse  action,  the 
accrediting  entity  may.  in  its  discretion, 
advise  the  agency  or  person  of  the 
deficiencies  warranting  adverse  action 
and  provide  it  with  an  opportunity  to 
take  corrective  action  and  demonstrate 
compliance  before  the  adverse  action  is 
imposed.  If  the  accrediting  entity  took 
adverse  action  but  did  not  communicate 
with  the  accredited  agency  or  approved 
person  about  the  deficiency  in  advance 
(such  as  in  a  situation  in  which 
providing  advance  notice  is  not 
consistent  with  ensuring  that  a  child's 
well-being  is  protected),  the  accrediting 
entity  must  allow  the  accredited  agency 
or  approved  person  an  opportunity  after 
the  notice  is. issued  to  provide 
information  refuting  that  adverse  action 
was  warranted.  The  accrediting  entity 
may  withdraw  the  adverse  acthjn  based 
on  the  information  provided. 

(c)  The  provisions  in  §§  96.25  and 
96.26  govern  requests  for  and  use  of 
information. 

§  96.77    Responsibilities  of  the  accredited 
agency,  approved  person,  and  accrediting 
entity  following  adverse  action  by  the 
accrediting  entity. 

(a)  If  the  accrediting  entity  takes  an 
adverse  action  against  an  agency  or 
person,  the  action  will  take  effect 
immediately  unless  the  accrediting 
entity  agrees  to  a  later  effective  date. 

(b)  If  the  accrediting  entity  suspends 
or  cancels  the  accreditation  or  approval 
of  an  agency  or  person,  the  agency  or 
person  must  immediately,  or  by  any 
later  effective  date  set  by  the  accrediting 
entity,  cease  to  provide  adoption 
services  in  all  Convention  cases.  In  the 
case  of  suspension,  it  must  consult  with 
the  accrediting  entity  about  whether  to 
transfer  its  Convention  adoption  cases 
and  its  adoption  records.  In  the  case  of 
cancellation,  it  must,  under  the 
oversight  of  the  accrediting  entity, 
transfer  its  Convention  adoption  cases 
and  adoption  records  to  other  accredited 
agencies,  approved  persons,  or  a  State 
archive  as  appropriate. 

(c)  If  the  accrediting  entity  refuses  to 
renew  the  accreditation  or  approval  of 
an  agency  or  person,  the  agency  or 
person  must  cease  to  provide  adoption 
services  in  all  Convention  cases  upon 
expiration  of  its  existing  accreditation  or 
approval.  It  must  take  all  necessary- 
steps  to  complete  its  Convention  cases 
before  its  accreditation  or  approval. 
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expires.  It  must  also,  under  the 
oversight  of  the  accrediting  entity, 
transfer  its  pending  Convention  cases 
and  adoption  records.  When  the  agency 
or  person  is  unable  to  transfer  such 
Convention  cases  of  adoption  records, 
the  accrediting  entity  must,  after 
consultation  with  the  Secretary,  take 
appropriate  action  to  assist  the  agency 
or  person  in  transferring  its  Convention 
cases  and  adoption  records. 

(d)  The  accrediting  entity  must 
immediately  notify  the  Secretary  in 
writing  when  it  takes  an  adverse  action 
that  impacts  the.accreditation  or 
approval  status  of  an  agency  or  person. 

§  96.78    Petitions  to  terminate  adverse 
action  by  the  accrediting  entity. 

(a)  If  the  accrediting  entity  takes 
adverse  action  against  an  agency  or 
person,  the  agency  or  person  must 
petition  the  accrediting  entity  to 
terminate  the  adverse  action,  on  the 
grounds  that  the  deficiencies 
necessitating  the  adverse  action  have 
been  corrected,  before  it  can  seek 
judicial  review.  The  accrediting  entity 
may  terminate  the  adverse  action  only  if 
the  agency  or  person  demonstrates  to 
the  satisfaction  of  the  accrediting  entity 
that  the  deficiencies  that  led  to  the 
adverse  action  have  been  corrected.  The 
accrediting  entity  must  notify  an  agency 
or  person  in  writing  of  its  decision  on 
the  petition  to  terminate  the  adverse 
action.  If  the  accrediting  entity  does  not 
terminate  the  adverse  action  after  being 
petitioned  to  do  so  in  accordance  with 
this  paragraph,  the  agency  or  person 
may  seek  judicial  review  of  the  adverse 
action. 

(b)  If  the  accrediting  entity  described 
in  paragraph  (a)  of  this  section  is  no 
longer  providing  accreditation  or 
approval  services,  the  agency  or  person 
may  petition  any  accrediting  entity  with 
jiuisdiction  over  its  application. 

(c)  If  the  accrediting  entity  cancels  or 
refuses  to  renew  an  agency's  or  person's 
accreditation  or  approval,  and  does  not 
terminate  the  adverse  action  pursuant  to 
paragraph  (a)  of  this  section,  the  agency 
or  person  must  reapply  for  accreditation 
or  approval  if  it  wishes  to  become 
accredited  or  approved  again.  Before 
doing  so,  the  agency  or  person  must 
request  and  obtain  permission  to  make 

a  new  application  from  the  accrediting 
entity  that  cancelled  or  refused  to  renew 
its  accreditation  or  approval.  The 
accrediting  entity  may  grant  such 
permission  only  if  the  agency  or  person 
demonstrates  to  the  satisfaction  of  the 
accrediting  entity  that  the  specific 
deficiencies  that  led  to  the  cancellation 
or  refusal  to  renew  have  been  corrected. 

(d)  If  the  accrediting  entity  grants  the 
agency  or  person  permission  to  reapply, 


the  agency  )r  person  may  file  an 
application  with  that  accrediting  entity 
accordaiice  with  subpart  D  of  this 
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§96.80    [Reserved] 
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§  96.82    Tlif  Secretary's  response  to 
actions  by  the  accrediting  entity. 

(a)  Thera  is  no  administrative  review 
by  the  Secretary  of  an  accrediting 
entity's  decision  to  deny  accreditation 


or  approval,  nor  of  any  decision  by  an 
accrediting  entity  to  take  an  adverse 
action. 

(b)  When  informed  by  an  accrediting 
entity  that  an  agency  has  been 
accredited  or  a  person  has  been 
approved,  the  Secretary  will  take 
appropriate  steps  to  ensure  that  relevant 
information  about  the  accredited  agency 
or  approved  person  is  provided  to  the 
Permanent  Bureau  of  the  Hague 
Conference  on  Private  International 
Law.  When  informed  by  an  accrediting 
entity  that  it  has  taken  an  adverse  action 
that  impacts  an  agency's  or  person's 
accreditation  or  approval  status,  the 
Secretary  will  take  appropriate  steps  to 
inform  the  Permanent  Bureau  of  the 
Hague  Conference  on  Private 
International  Law. 

§  96.83    Suspension  or  cancellation  of 
accreditation  or  approval  by  the  Secretary. 

(a)  The  Secretary  must  suspend  or 
cancel  the  accreditation  or  approval 
granted  by  an  accrediting  entity  when 
the  Secretary  finds  that  the  agency  or 
person  is  substantially  out  of 
compliance  with  the  standards  in 
subpart  F  of  this  part  and  that  the 
accrediting  entity  has  failed  or  refused, 
after  consultation  with  the  Secretary,  to 
take  the  action  directed  by  the 
Secretary. 

(b)  The  Secretary  may  suspend  or 
cancel  the  accreditation  or  approval 
granted  by  an  accrediting  entity  if  the 
Secretary  finds  that  such  action: 

(1)  Will  further  U.S.  foreign  policy  or 
national  security  interests; 

(2)  Will  protect  the  ability  of  U.S. 
citizens  to  adopt  children  under  the 
Convention;  or 

(3)  Will  protect  the  interests  of 
children. 

(c)  If  the  Secretary  suspends  or 
cancels  the  accreditation  or  approval  of 
an  agency  or  person,  the  Secretary  will 
take  appropriate  steps  to  notify  both  the 
accrediting  entity  and  the  Permanent 
Bureau  of  the  Hague  Conference  on 
Private  International  Law. 

§  96.84    Reinstatement  of  accreditation  or 
approval  after  suspension  or  cancellation 
by  the  Secretary. 

An  agency  or  person  may  petition  the 
Secretary  for  relief  from  the  Secretary's 
suspension  or  cancellation  of  its 
accreditation  or  approval.  If  the 
Secretary  is  satisfied  that  the 
deficiencies  or  circumstances  that  led  to 
the  suspension  or  cancellation  have 
been  corrected  or  are  no  longer 
applicable,  the  Secretary  shall,  in  the 
case  of  a  suspension,  terminate  the 
suspension  or,  in  the  case  of  a 
cancellation,  notify  the  agency  or  person 
that  it  may  reapply  for  accreditation  or 
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approval  to  the  same  accrediting  entity 
that  handled  its  prior  application  for 
accreditation  or  approval.  If  that 
accrediting  entity  is  no  longer  providing 
accreditation  or  approval  services,  the 
agency  or  person  may  reapply  to  any 
accrediting  entity  with  jurisdiction  over 
its  application.  If  the  Secretary 
terminates  a  suspension  or  permits  an 
agency  or  person  to  reapply  for 
accreditation  or  approval,  the  Secretary 
will  so  notify  the  appropriate 
accrediting  entity.  If  the  Secretary 
terminates  a  suspension,  the  Secretary 
will  also  notify  the  Permanent  Bureau  of 
the  Hague  Conference  on  Private 
International  Law  of  the  reinstatement. 

§96.85    Temporary  and  permanent 
debarment  by  the  Secretary. 

(a)  The  Secretary  may  temporeirily  or 
permanently  debar  an  agency  from 
accreditation  or  a  person  from  approval 
on  the  Secretary's  own  initiative,  at  the 
request  of  DHS,  or  at  the  request  of  an 
accrediting  entity.  A  debarment  of  an 
accredited  agency  or  approved  person 
will  automatically  result  in  the 
cancellation  of  accreditation  or  approval 
by  the  Secretary,  and  the  accrediting 
entity  shall  deny  any  pending  request 
for  renewal  of  accreditation  or  approval. 

(b)  The  Secretary  may  issue  a 
debarment  order  only  if: 

(1)  There  is  substantial  evidence  that 
the  agency  or  person  is  out  of 
compliance  with  the  standards  in  ' 
subpart  F  of  this  part;  and 

(2)  There  has  been  a  pattern  of 
serious,  willful,  or  grossly  negligent 
failings  to  comply  or  other  aggravating 
circumstances  indicating  that  continued 
accreditation  or  approval  would  not  be 
in  the  best  interests  of  the  children  and 
families  concerned.  For  purposes  of  this 
paragraph,  "the  children  and  families 
concerned"  include  any  children  and 
any  families  whose  interests  have  been 
or  may  be  affected  by  the  agency's  or 
person's  actions. 

§  96.86    Length  of  debarment  period  and 
reapplication  after  temporary  debarment. 

(a)  In  the  case  of  a  temporary 
debarment  order,  the  order  will  take 
effect  on  the  date  specified  in  the  order 
and  will  specify  a  date,  not  earher  than 
three  years  later,  on  or  after  which  the 
agency  or  person  may  petition  the 
Secretary  for  withdrawal  of  the 
temporary  debarment.  If  the  Secretary 
withdraws  the  temporary  debarment, 
the  agency  or  person  may  then  reapply 
for  accreditation  or  approval  to  the  same 
accrediting  entity  that  handled  its  prior 
application  for  accreditation  or 
approval.  If  that  accrediting  entity  is  no 
longer  providing  acaeditation  or 
approval  services,  the  agency  or  person 


may  apply  to  any  accrediting  entity  with 
jurisdiction  over  its  application. 
(b)  In  the  case  of  a  permanent 
debarment  order,  the  order  will  take 
effect  on  the  date  specified  in  the  order. 
The  agency  or  person  will  not  be 
permitted  to  apply  again  to  an 
accrediting  entity  for  accreditation  or 
approval,  or  to  the  Secretar>'  for 
termination  of  the  debarment. 

§  96.87  Responsibilities  of  the  accredited 
agency,  approved  person,  and  accrediting 
entity  following  suspension,  cancellation^ 
or  debarment  by  the  Secretary. 

If  the  Secretary  suspends  or  cancels 
the  accreditation  or  approval  of  an 
agency  or  person,  or  debars  an  agency 
or  person,  the  agency  or  person  must 
cease  to  provide  adoption  services  in  all 
Convention  cases.  In  the  case  of 
suspension,  it  must  consult  with  the 
accrediting  entity  about  whether  to 
transfer  its  Convention  adoption  cases 
and  adoption  records.  In  the  case  of 
cancellation,  it  must,  under  the 
oversight  of  the  accrediting  entity, 
transfer  its  Convention  adoption  cases 
and  adoption  records  to  other  accredited 
agencies,  approved  persons,  or  a  State 
archive,  as  appropriate.  When  the 
agency  or  person  is  unable  to  transfer 
such  Convention  cases  or  adoption 
records,  the  accrediting  entity  must, 
after  consultation  with  the  Secretary, 
take  appropriate  action  to  assist  the 
agency  or  person  in  transferring  its 
Convention  cases  and  adoption  records. 

§  96.88    Review  of  suspension, 
cancellation,  or  debarment  by  the 
Secretary. 

(a)  There  is  no  administrative  review 
of  an  action  by  the  Secretary. 

(b)  Section  204(d)  of  the  lAA  (Pub.  L. 
106-279,  §  204(d),  42  U.S.C.14924(d)) 
provides  for  judicial  review  of  final 
actions  by  the  Secretary.  A  suspension 
or  cancellation  of  accreditation  or 
approval,  and  a  debarment  (whether 
temporary  or  permanent)  by  the 
Secretary  are  final  actions  subject  to   ., 
judicial  review.  Other  actions  by  the 
Secretary  are  not  final  actions  and  are 
not  subject  to  judicial  review. 

(c)  In  accordance  with  section  204(d) 
of  the  lAA  (Pub.  L.  106-279,  §  204(d),  42 
U.S.C.  14924(d]).  an  agency  or  person 
that  has  been  suspended,  cancelled,  or 
temporarily  or  permanently  debarred  by 
the  Secretary  may  petition  the  United 
States  District  Court  for  the  District  of 
Columbia,  or  the  United  States  district 
court  in  the  judicial  district  in  which 
the  person  resides  or  the  agency  is 
located,  pursuant  to  5  U.S.C.  706,  to  set 
aside  the  action. 


§96.89    [Reserved] 

Subpart  M— Dissemination  and 
Reporting  of  Information  by 
Accrediting  Entities 

§96.90    Scope. 

The  provisions  in  this  subpart  govern 
the  dissemination  and  reporting  of 
information  on  accredited  agencies  and 
approved  persons  by  accrediting 
entities.  Temporary  accreditation  is 
governed  by  the  provisions  in  subpart  N 
of  this  part  and,  as  provided  for  in 
§  96.110,  reports  on  temporarily 
accredited  agencies  must  comply  with 
subpart  M  of  this  part. 

§  96.91     Dissemination  of  information  to 
the  public  about  accreditation  and  approval 
status. 

(a)  Once  the  Convention  has  entered 
into  force  for  the  United  States,  the 
accrediting  entity  must  maintain  and 
make  the  following  information 
available  to  the  public  on  a  quarterly 
basis: 

(1)  The  name,  address,  and  contact 
information  for  each  agency  and  person 
it  has  accredited  or  approved; 

(2)  The  names  of  agencies  and  persons 
to  which  it  has  denied  accreditation  or 
approval  that  have  not  subsequently 
been  accredited  or  approved; 

(3)  The  names  of  agencies  and  persons 
that  have  been  subject  to  withdrawal  of 
temporary  accreditation,  suspension, 
cancellation,  refusal  to  renew 
accreditation  or  approval,  or  debarment 
by  the  accrediting  entity  or  the 
Secretary;  and 

(4)  Other  information  specificeilly 
authorized  in  writing  by  the  acci*edited 
agency  or  approved  person  to  be 
disclosed  to  the  public. 

(b)  Once  the  Convention  has  entered 
into  force  for  the  United  States,  each 
accrediting  entity  must  make  the 
following  information  available  to 
individual  members  of  the  public  upon 
specific  request: 

(1)  Confirmation  of  whether  or  not  a 
specific  agency  or  person  has  a  pending 
application  for  accreditation  or  approval 
and,  if  so.  the  date  of  the  application 
and  whether  it  is  under  active 
consideration  or  whether  a  decision  on 
the  application  has  been  deferred; 

(2)  A  summary  of  the  accreditation  or 
approval  study  of  an  agency  or  person, 
in  a  format  approved  by  the  Secretary; 
and 

(3)  If  an  agency  or  person  has  been 
subject  to  withdrawal  of  temporary 
accreditation,  suspension,  cancellation, 
refusal  to  renew  accreditation  or 
approval,  or  debarment,  a  brief 
statement  of  the  reasons  for  the  action. 
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§  96.92    Dissemination  of  information  to 
the  public  atwut  complaints  against 
accredited  agencies  and  approved  persons. 

Once  the  Convention  has  entered  into 
force  for  the  United  States,  each 
accrediting  entity  must  maintain  a 
written  record  documenting  each 
complaint  received  and  the  steps  taken 
in  response  to  it.  This  information  may 
be  disclosed  to  the  public  as  follows: 

(a)  The  accrediting  entity  must  verify, 
upon  inquiry  from  a  member  of  the 
public,  whether  a  complaint  was 
received  against  an  accredited  agency  or 
approved  person  and,  if  so,  provide 
information  about  the  status  of  the 
complaint:  including  whether  it  was 
found  to  be  substantiated  or  not; 

(b)  The  accrediting  entity  must  haVe 
procedures  for  disclosing  information 
about  complaints  that  are  substantiated 
and  those  that  are  not  substantiated. 

§  96.93    Reports  to  the  Secretary  about 
accredited  agencies  and  approved  persons 
and  their  activities. 

(a)  The  accrediting  entity  must  make 
aimual  reports  to  the  Secretary  on  the 
information  it  collects  from  accredited 
agencies  and  approved  persons 
pursuant  to  §  96.43.  The  accrediting 
entity  must  make  quarterly  reports  to 
the  Secretary  that  summarize  for  the 
entire  quarter  the  following  information: 

(1)  The  accreditation  and  approval 
status  of  applicants,  accredited  agencies, 
and  approved  persons; 

(2)  Any  instances  where  it  has  denied 
accreditation  or  approval; 

(3)  Any  adverse  actions  taken  against 
an  accredited  agency  or  approved 
person  and  any  withdrawals  of 
temporary  accreditation; 

(4)  All  substantiated  complaints 
against  accredited  agencies  and 
approved  persons  and  the  impact  of 
siich  complaints  on  their  accreditation 
or  approval  status; 

(5)  The  number,  nature,  and  outcome 
of  complaint  investigations  carried  out 
by  the  accrediting  entity  as  well  as  the 
shortest,  longest,  average,  and  median 
length  of  time  expended  to  complete 
complaint  investigations;  and 

(6)  Any  discernible  patterns  in 
complaints  received  about  specific 
agencies  or  persons,  as  well  as  any 
discernible  patterns  of  complaints  in  the 
aggregate. 

(b)  The  accrediting  entity  must  report 
to  the  Secretary  within  thirty  days  of  the 

.  time  it  learns  that  an  accredited  agency 
or  approved  person: 

(1)  Has  ceased  to  provide  adoption 
services;  or  - 

(2)  Has  transferred  its  Convention 
cases  and  adoption  records. 

(c)  In  addition  to  the  reporting 
requirements  contained  in  §  96.72,  an 


accrediting  i  intity  must  immediately 
notify  the  S(  cretary  in  writing: 

(1)  When  t  accredits  an  agency  or 
approves  a  j  erson; 

(2)  When  t  renews  the  accreditation 
or  approval  af  an  agency  or  person; 

(3)  When  t  takes  an  adverse  action 
against  an  ai  :credited  agency  or 
approved  p(  rson  that  impacts  its 
accreditatio:  i  or  approval  status  or 
withdraws  a  n  agency's  temporary 
accreditatio  i. 

§96.94    [Reserved] 

Subpart  N-  Procedures  and  Standards 
Relating  to  Temporary  Accreditation 


§96.95    So 

(a)  The  p 
part  govern 
accreditatio] 
F  of  this  p 
agencies  an 


visions  in  subpart  N  of  this 
nly  temporary 
.  The  provisions  in  subpart 
cover  full  accreditation  of 
approval  of  persons, 
(b)  Agencies  that  meet  the  eligibility 
requirements  in  this  subpart  may  apply 
for  temporal  y  accreditation  which  will 
run  for  a  om  j-  or  two-year  period 
following  til  e  Convention's  entry  into 
force  for  the  United  States.  Persons  may 
not  be  temp  irarily  approved. 
Temporary  i  iccreditation  is  only 
available  to  agencies  that  apply  by  the 
transitional  application  deadline  and 
who  comph  te  the  temporary 
accreditatio;!  process  by  the  deadline  for 
initial  accre  ditation  or  approval  in 
accordance  with  §96.19. 

§96.96    Ellg  bility  requirements  for 
temporary  a(  creditation. 

(a)  An  ac<  rediting  entity  may  not 
temporarily  accredit  an  agency  unless 
the  agency  ( lemonstrates  to  the 
satisfaction  of  the  accrediting  entity 
that: 

(1)  It  has  )rovided  adoption  services 
in  fewer  thj  n  100  intercountry  adoption 
cases  in  the  calendar  year  preceding  the 
year  in  whii  :h  the  transitional 
application  deadline  falls.  For  purposes 
of  subpart  ^  of  this  part,  the  number  of 
cases  inclu(  es  all  intercountry  adoption 
cases  that  vi  ere  handled  by,  or  under  the 
responsibil:  ty  of,  the  agency,  regardless 
of  whether  hey  involved  countries 
party  to  thaConvention; 

(2)  It  qualifies  for  non-profit  tax 
treatment  under  section  501(c)(3)  of  the 
Internal  Reyenue  Code  of  1986,  as 
amended,  ok  for  non-profit  status  under 
the  law  of  a|ay  State; 

(3)  It  is  pfoperly  licensed  under  State 
law  to  provide  adoption  services  in  at 
least  one  Sthte.  It  is,  and  for  the  last 
three  years  prior  to  the  transitional 


application 


providing  i  itercountry  adoption 


services; 


deadline  has  been. 


(4)  It  has  the  capacity  to  maintain  and 
provide  to  the  accrediting  entity  and  the 
Secretary,  within  thirty  days  of  request, 
all  of  the  information  relevant  to  the 
Secretary's  reporting  requirements 
under  section  104  of  the  lAA  (Pub.  L. 
106-279,  section  104,  42  U.S.C.  14914); 
and 

(5)  It  has  not  been  involved  in  any 
improper  conduct  related  to  the 
provision  of  intercountry  adoption  or 
other  services,  as  evidenced  in  part  by 
the  following: 

(i)  The  agency  has  maintained  its 
State  license  without  suspension  or 
cancellation  for  misconduct  during  the 
entire  period  in  which  is  has  provided     - 
intercountry  adoption  services; 

(ii)  The  agency  has  not  been  subject 
to  a  finding  of  fault  or  liability  in  any 
administrative  or  judicial  action  in  the 
three  years  preceding  the  transitional 
application  deadline;  and 

(iii)  The  agency  has  not  been  the 
subject  of  any  criminal  findings  of  fraud 
or  financial  misconduct  in  the  three 
years  preceding  the  transitional 
application  deadline. 

(b)  Ah  accrediting  entity  may  not 
temporarily  accredit  an  agency  unless 
the  agency  also  demonstrates  to  the 
satisfaction  of  the  accrediting  entity  that 
it  has  a  comprehensive  plan  for 
applying  for  and  achieving  full 
accreditation  before  the  agency's 
temporaryaccreditation  expires,  and  is 
taking  steps  to  execute  that  plan. 

§96.97    Application  procedures  for 
temporary  accreditation. 

(a)  An  agency  seeking  temporary 
accreditation  must  submit  an 
application  to  an  accrediting  entity  with 
jurisdiction  over  its  application,  with 
the  required  fee(s),  by  the  transitional 
application  deadline  established 
pursuant  to  §  96.19.  Applications  for 
temporary  accreditation  that  are  filed 
after  the  transitional  application 
deadline  will  not  be  considered. 

(b)  An  agency  may  not  seek  temporary 
accreditation  and  full  accreditation  at 
the  same  time.  The  agency's  application 
must  clearly  state  whether  it  is  seeking 
temporary  accreditation  or  full 
accreditation.  An  eligible  agency's 
option  of  applying  for  temporary 
accreditation  will  be  deemed  to  have 
been  waived  if  the  agency  also  submits 
a  separate  application  for  full 
accreditation  prior  to  the  transitional 
application  deadline.  The  agency  may 
apply  to  only  one  accrediting  entity  at 

a  time. 

(c)  The  accrediting  entity  must 
establish  and  follow  uniform 
application  procedures  and  must  make 
information  about  these  procedures 
available  to  agencies  that  are 
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considering  whether  to  apply  for 
temporary  accreditation.  The 
accrediting  entity  must  evaluate  the 
applicant  for  temporary  accreditation  in 
a  timely  fashion.  The  accrediting  entity 
must  use  its  best  efforts  to  provide  a 
reasonable  opportunity  for  an  agency 
that  applies  for  temporary  accreditation 
by  the  transitional  application  deadline 
to  complete  the  temporary  accreditation 
process  by  the  deadline  for  initial 
accreditation  or  approval.  If  an  agency 
seeks  temporary  accreditation  under 
subpart  N  of  this  part,  it  will  be 
included  on  the  initial  list  deposited  by 
the  Secretary  with  the  Permanent 
Bureau  of  the  Hague  Conference  on 
Private  International  Law  only  if  it  is 
granted  temporary  accreditation  by  the 
deadline  for  initial  accreditation  or 
approval  established  pursuant  to 
§  96.19(a). 

§  96.98    Length  of  temporary  accreditation 
period. 

(a)  One-year  temporary  accreditation. 
An  agency  that  has  provided  adoption 
ser\'ices  in  50-99  intercountry 
adoptions  in  the  calendar  year 
preceding  the  year,  in  which  the 
transitional  application  deadline  falls 
may  apply  for  a  one-year  period  of 
temporary  accreditation.  The  one-year 
period  will  commence  on  the  date  that 
the  Convention  enters  into  force  for  the 
United  States. 

(b)  Two-year  temporary  accreditation. 
An  agency  that  has  provided  adoption 

'     services  in  fewer  than  50  intercountry 
adoptions  in  the  calendar  year 
preceding  the  year  in  which  the 
transitional  application  deadline  falls 
may  apply  for  a  two-year  period  of 
temporary  accreditation.  The  two-year 
period  will  commence  on  the  date  that 
the  Convention  enters  into  force  for  the 
United  States. 

§  96.99    Converting  an  application  for 
temporary  accreditation  to  an  application 
for  full  accreditation. 

(a)  The  accrediting  entity  may,  in  its 
discretion,  permit  an  agency  that  has 
applied  for  temporary  accreditation  to 
convert  its  application  to  an  application 
for  full  accreditation,  subject  to 
submission  of  any  additional  required 
documentation,  information,  and  fee(s). 
The  accrediting  entity  may  grant  a 
request  for  conversion  if  the  accrediting 
entity  has  determined  that  the  applicant 
is  not  in  fact  eligible  for  temporary 
accreditation  based  on  the  number  of 
adoption  cases  it  has  handled;  if  the 
agency  has  concluded  that  it  can 
complete  the  full  accreditation  process 
sooner  than  expected;  or  for  any  other 
reason  that  the  accrediting  entity  deems 
appropriate. 
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(b)  If  an  application  is  converted,  it 
will  be  treated  as  an  application  filed 
after  the  transitional  application 
deadline,  and  the  agency  may  not 
necessarily  be  provided  an  opportunity 
to  complete  the  accreditation  process  in 
time  to  be  included  on  the  initial  list  of 
accredited  agencies  and  approved 
persons  that  the  Secretary  will  deposit 
with  the  Permanent  Bureau  of  the  Hague 
Conference  on  Private  International 
Law. 

§  96. 1 00    Procedures  for  evaluating 
applicants  for  temporary  accreditation. 

(a)  To  evaluate  an  agency  for 
temporary'  accreditation,  the  accrediting 
entity  must: 

(1 )  Review  the  agency's  written 
application  and  supporting 
documentation;  and 

(2)  Verifv'  the  information  provided  by 
the  agency,  as  appropriate.  The 
accrediting  entity  may  also  request 
additional  documentation  and 
information  from  the  agency  in  support 
of  the  application  as  it  deems  necessary. 

(b)  The  accrediting  entity  may  also 
decide,  in  its  discretion,  that  it  must 
conduct  a  site  visit  to  determine 
whether  to  approve  the  application  for 
temporary  accreditation.  The  site  visit 
may  include  interviews  with  birth 
parents,  adoptive  parent(s),  prospective 
adoptive  parent(s),  and  adult  adoptee(s) 
served  by  the  agency,  interviews  with 
the  agency's  employees,  and  interviews 
with  other  individual(s)  knowledgeable 
about  its  provision  of  adoption  services. 
It  may  also  include  a  review  of  on-site 
documents.  The  accrediting  entity  must, 
to  the  extent  possible,  advise  the  agency 
or  person  in  advance  of  documents  it 
wishes  to  review  during  the  site  visit. 
The  provisions  of  §§  96.25  and  96.26 
will  govern  requests  for  and  use  of 
information. 

(c)  Before  deciding  whether  to  grant 
temporary  accreditation  to  the  agency, 
the  accrediting  entity  may.  in  its 
discretion,  advise  the  agency  of  any 
deficiencies  that  may  hinder  or  prevent 
its  temporary  accreditation  and  defer  a 
decision  to  allow  the  agency  to  correct 
the  deficiencies. 

(d)  The  accrediting  entity  may  only 
use  the  criteria  contained  in  §  96.96 
when  determining  whether  an  agency  is 
eligible  for  temporajy  accreditation. 

(e)  The  eligibility  criteria  contained  in 
§  96.96  and  the  standards  contained  in 

§  96.104  do  not  eliminate  the  need  for 
an  agency  to  comply  fully  with  the  laws 
of  the  jurisdictions  in  which  it  operates. 
An  agency  must  provide  adoption 
services  in  Convention  cases  consistent 
with  the  laws  of  any  State  in  which  it 
operates  and  with  the  Convention  and 
thelAA. 


§  96.1 01    Notification  of  temporary 
accreditation  decisions. 

(a)  The  accrediting  entity  must  notif\' 
agencies  of  its  temporary'  accreditation 
decisions  on  the  uniform  notification 
date  to  be  established  by  the  Secretary 
pursuant  to  §  96.58(a).  On  that  date,  the 
accrediting  entity  must  inform  each 
applicant  and  the  Secretary  in  writing 
whether  the  agency  has  been  granted 
temporary'  accreditation.  The 

.  accrediting  entity  may  not  provide  any 
information  about  "its  temporary 
accreditation  decisions  to  any  agency  or 
to  the  public  until  the  uniform 
notification  date.  If  the  Secretary- 
requests  information  on  the  interim  or 
final  status  of  an  agency  prior  to  the 
uniform  notification  date,  the 
accrediting  entity  must  provide  such' 
information  to  the  Secretary. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  accrediting  entity  may, 
in  its  discretion,  communicate  with 
agencies  about  the  status  of  their 
pending  applications  for  temporary 
accreditation  for  the  sole  purpose  of 
affording  them  an  opportunity  to  correct 
deficiencies  that  may  hinder  their 
temporary'  accreditation.  When 
informed  by  an  accrediting  entity  that 
an  agency  has  been  temporarily 
accredited,  the  Secretary  will  take 
appropriate  steps  to  ensure  that  relevant 
information  about  the  temporarily 
accredited  agency  is  provided  to  the 
Permanent  Bureau  of  the  Hague 
Conference  on  Private  International 
Law. 

§  96. 1 02    Review  of  temporary 
accreditation  decisions. 

There  is  no  administrative  or  judicial 
review  of  an  accrediting  entity's 
decision  to  deny  temporary 
accreditation. 

§  96.1 03    Oversight  by  accrediting  entities. 

(a)  The  accrediting  entity  must 
oversee  an  agency  that  it  has 
temporarily  accredited  by  monitoring 
whether  the  agency  is  in  substantial 
compliance  with  the  standards 
contained  in,  §  96.104  and  through  the 
process  of  assessing  the  agency's 
application  for  full  accreditation  when 
it  is  filed.  The  accrediting  entity  must 
also  investigate  any  complaints  or  other 
information  that  becomes  available  to  it 
about  an  agency  it  has  temporarily 
•accredited.  Complaints  against  a 
temporarily  accredited  agency  must  be 
handled  in  accordance  with  subpart  J  of 
this  part.  For  purposes  of  subpart  J  of 
this  part,  the  temporarily  accredited 
agency  will  be  treated  as  if  it  were  a 
fully  accredited  agency,  except  that: 

(1)  The  relevant  standards  will  be 
those  contained  in  §  96.104  rather  than 
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those  contained  in  subpart  F  of  this  part; 
and 

(2)  Enforcement  action  against  the 
agency  will  be  taken  in  accordance  with 
§  96.105  and  §  96.107  rather  than  in 
accordance  with  subpart  K  of  this  part. 

(b)  The  accrediting  entity  may 
determine,  it  its  discretion,  that  it  must 
conduct  a  site  visit  to  investigate  a 
complaint  or  other  information  or 
otherwise  monitor  the  agency.  In  such  a 
case,  the  accrediting  entity  may  assess 
additional  fees  for  actual  costs  incurred 
for  travel  and  maintenance  of  evaluators 
and  for  any  additional  administrative 
costs  to  the  accrediting  entity. 

(c)  The  accrediting  entity  may 
consider  any  information  that  becomes 
available  to  it  about  the  compliance  of 
the  agency.  The  provisions  of  §§  96.25 
and  96.26  govern  requests  for  and  use  of 
information. 

§  96.1 04    Performance  standards  for 
temporary  accreditation. 

The  accrediting  entity  may  not 
maintain  an  agencys  temporary 
accreditation  unless  the  agency 
demonstrates  to  the  satisfaction  of  the 
accrediting  entity  that  it  is  in  substantial 
compliance  with  the  following 
standards: 

(a)  The  agency  follows  applicable 
licensing  and  regulatory  requirements  in 
all  jurisdictions  in  which  it  provides 
adoption  services; 

(b)  It  does  not  engage  in  any  improper 
conduct  related  to  the  provision  of 
intercountry  adoption  services,  as 
evidenced  in  part  by  the  following: 

(1)  It  maintains  its  State  license 
without  suspension  or  cancellation  for 
misconduct; 

(2)  It  is  not  subject  to  a  finding  of  fault 
or  liability  in  any  administrative  or 
judicial  action;  and 

13)  It  is  not  the  subject  of  any  criminal 
findings  of  fraud  or  financial 
misconduct; 

(c)  It  adheres  to  the  standards  in 
§96.36  prohibiting  child  buying; 

(d)  It  adheres  to  the  standards  for 
responding  to  complaints  in  accordance 
with  §96.41; 

(e)  It  adheres  to  the  standards  on 
adoption  records  and  information 
relating  to  Convention  cases  in 
accordance  with  §  96.42; 

(f)  It  adheres  to  the  standards  on 
providing  data  to  the  accrediting  entity 
in  accordance  with  §  96.43; 

(g)  When  acting  as  the  primary 
provider  in  a  Convention  adoption  and 
using  supervised  providers  in  the 
United  States  or  in  another  Convention 
country,  it  complieis  with  the  standards 
in  §§96.44,  96.45  and  96.46; 

(h)  When  performing  or  approving  a 
home  study  in  an  incoming  Convention 
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§%.106    Review  of  the  withdrawal  of 
temporary  apcreditation  by  an  accrediting 
entity. 

(a)  There  is  no  administrative  review 
of  a  decisio  a  by  an  accrediting  entity  to 
withdraw  i  n  agency's  temporary 
accreditatii  n. 

(b)  With(  rawal  of  temporary 
accreditati(  n  is  analogous  to 
cancellatio  i  of  accreditation  and  is 
therefore  ai  i  adverse  action  pursuant  to 
§  96.75.  In  accordance  with  section 


202(c)(3)  of  the  lAA  (Pub.  L.  106-279, 
section  202(c)(3),  42  U.S.C.  14922(c)(3)), 
a  temporarily  accredited  agency  that  is 
the  subject  of  an  adverse  action  by  an 
accrediting  entity  may  petition  the 
United  States  district  court  in  the 
judicial  district  in  which  the  agency  is 
located  or  the  person  resides  to  set  aside 
the  adverse  action  imposed  by  the 
accrediting  entity.  The  United  States 
district  court  may  review  the  adverse 
action  in  accordance  with  5  U.S.C.  706. 
When  an  accredited  agency  petitions  a 
United  States  district  court  to  review  the 
adverse  action  of  an  accrediting  entity, 
the  accrediting  entity  will  be  considered 
an  agency  as  defined  in  5  U.S.C.  701  for 
the  purpose  of  judicial  review  of  the 
adverse  action. 

§96.107    Adverse  action  against  a 
temporarily  accredited  agency  by  the 
Secretary. 

(a)  The  Secretarymay,  in  his  or  her 
discretion,  withdraw  an  agency's 
temporary  accreditation  if  the  Secretary 
finds  that  the  agency  is  substantially  out 
of  compliance  with  the  standeirds  in 

§  96.104  and  the  accrediting  entity  has 
failed  or  refused,  after  consultation  with 
the  Secretary,  to  take  appropriate 
enforcement  action. 

(b)  The  Secretary  may  also  withdraw 
an  agency's  temporary  accreditation  if 
the  Secretary  finds  that  such  action: 

(1)  Will  further  U.S.  foreign  policy  or 
national  security  interests; 

(2)  Will  protect  the  ability  of  U.S. 
citizens  to  adopt  children  under  the 
Convention;  or 

(3)  Will  protect  the  interests  of 
children. 

(c)  If  the  Secretary  withdraws  an 
agency's  temporary  accreditation,  the 
Secretary  will  notify  the  accrediting 
entity. 

§  96.1 08    Review  of  the  withdrawal  of ' 
temporary  accreditation  by  the  Secretary. 

(a)  There  is  no  administrative  review 
of  a  decision  by  the  Secretary  to 
withdraw  an  agency's  temporary 
accreditation. 

(b)  Section  204(d)  of  the  lAA  (Pub.  L. 
106-279,  section  204(d),  4,2 

U.S.C.  14924(d))  provides  for  judicial 
review  of  final  actions  by  the  Secretary. 
Withdrawal  of  temporary  accreditation, 
which  is  analogous  to  cancellation  of 
accreditation,  is  a  final  action  subject  to 
judicial  review. 

(c)  An  agency  whose  temporary 
accreditation  has  been  withdrawn  by 
the  Secretary  may  petition  the  United 
States  District  Court  for  the  District  of 
Columbia,  or  the  United  States  district 
court  in  the  judicial  district  in  which 
the  agency  is  located,  to  set  aside  the 
action  pursuant  to  section  204(d)  of  the 
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lAA  (Pub.  L.  106-279.  204(6),  42  U.S.C. 
14924(d)). 

§  96.1 09    Effect  of  the  withdrawal  of 
temporary  accreditation  by  the  accrediting 
entity  or  the  Secretary. 

(a)  If  an  agency's  temporary 
accreditation  is  withdrawn,  it  must 
cease  to  provide  adoption  services  in  all 
Convention  cases  and  must,  under  the 
oversight  of  the  accrediting  entity, 
transfer  its  Convention  adoption  cases 
and  adoption  records  to  other  accredited 
agencies,  approved  persons,  or  a  State 
archive,  as  appropriate. 

(b)  Where  tne  agency  is  unable  to 
transfer  such  Convention  cases  or 
adoption  records,  the  accrediting  entity 
must,  after  consultation  with  the 
Secretary,  take  appropriate  action  to 
assist  the  agency  in  transferring  its 
Convention  cases  and  adoption  records. 

(c)  When  an  agency's  temporary 
accreditation  is  withdrawn,  the 
Secretary  will,  where  appropriate,  teike 
steps  to  inform  the  Permanent  Bureau  of 
the  Hague  Conference  on  Private 
International  Law. 

(d)  An  agency  whose  temporary 
accreditation  has  been  withdrawn  may 
continue  to  seek  full  accreditation  or 
may  withdraw  its  pending  application 
and  apply  for  full  accreditation  at  a  later 
time.  Its  application  for  full 
accreditation  must  be  made  to  the  same 
accrediting  entity  that  granted  its 
application  for  temporary  accreditation. 
If  that  entity  is  no  longer  providing 
accreditation  services,  it  may  apply  to 
any  accrediting  entity  with  jurisdiction 
over  its  application. 

(e)  If  an  agency  continues  to  pursue 
its  application  for  full  accreditation  or 
subsequently  applies  for  full 
accreditation,  the  accrediting  entity  may 
take  the  circumstances  of  the 
withdrawal  of  its  temporary 

•  accreditation  into  account  when 
evaluating  the  agency  for  full 
accreditation. 

§  96.1 1 0  Dissemination  and  reporting  of 
information  atiout  temporarily  accredited 
agencies. 

The  accrediting  entity  must 
disseminate  and  report  information 
about  agencies  it  has  temporarily 
accredited  as  if  they  were  fully 
accredited  agencies,  in  accordance  with 
subpart  M  of  this  part. 

§  96.1 1 1     Fees  charged  for  temporary 
accreditation. 

(a)  Any  fees  charged  by  an  accrediting 
entity  for  temporary'  accreditation  will 
include  a  non-refundable  fee  for 
temporary  accreditation  set  forth  in  a 
schedule  of  fees  approved  by  the 
Secretary  as  provided  in  §  96.8(a).  Such 
fees  may  not  exceed  the  costs  of 


temporary  accreditation  and  must 
include  all  the  costs  of  all  activities 
associated  with  the  temporary' 
accreditation  cycle  (including,  but  not 
limited  to,  costs  for  completing  the 
temporary  accreditation  process, 
complaint  review  and  investigation, 
routine  oversight  and  enforcement,  and 
other  data  collection  and  reporting 
activities).  The  temporary  accreditation 
fee  may  not  include  the  costs  of  site 
visit(s).  The  schedule  of  fees  may 
provide,  however,  that,  in  the  event  that 
a  site  visit  is  required  to  determine 
whether  to  approve  an  application  for 
temporary  accreditation,  to  investigate  a 
complaint  or  other  information,  or 
otherwise  to  monitor  the  agency,  the 
accrediting  entity  may  assess  additional 
fees  for  actual  costs  incurred  for  travel 
and  maintenance  of  e\  aluators  and  for 
any  additional  administrative  costs  to 
the  accrediting  entity. 

(b)  An  accrediting  entity  must  make 
its  schedule  of  fees  available  to  the 
public,  including  prospective  applicants 
for  temporary  accreditation,  upon 
request.  At  the  time  of  application,  the 
accrediting  entity  must  specify  the  fees 
to  be  charged  in  a  contract  between  the 
parties  and  must  provide  notice  to  the 
applicant  that  no  portion  of  the  fee  will 
be  refunded  if  the  applicant  fails  to 
become  temporarily  accredited. 

Dated:  August  27.  200.3. 
Richard  Armitage, 

Deputy  Secretary  of  State,  Department  of 
State.' 

[FR  Doc.  03-22650  Filed  9-12-03;  8:45  am) 
BILUNG  CODE  471(M)6-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  98 
RIN  1400-AB-69 

[Public  Notice  4467] 

Intercountry  Adoption — Preservation 
of  Convention  Records 

AGENCY:  Department  of  State. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  State  (the 
Department)  is  proposing  new 
regulations  to  implement  the  records 
preservation  requirements  of  the  1993 
Hague  Convention  on  Protection  of 
Children  and  Co-operation  in  Respect  of 
Intercountry  Adoption  (the  Convention) 
and  the  Intercountr\'  Adoption  Act  of 
2000  (the  lAA).  The  lAA  requires  that 
the  Department  issue  rules  to  govern  the 
preservation  of  Convention  records  held 
by  the  Department  and  the  Department 
of  Homeland  Security  (DHS).  These 
proposed  rules  require  the  Department 


and  DHS  to  maintain  Convention 
records  for  75  years. 
DATES:  Written  or  electronic  comments 
must  reach  the  Department  on  or  before 
November  14,  2003. 

ADDRESSES:  Commenters  may  send  hard 
copy  submissions  or  comments  in 
electronic  format.  Commenters  sending 
only  hard  copies  must  send  an  original 
and  two  copies  referencing  docket 
number  State/ AR-01/98  to:  U.S. 
Department  of  Sta'e.  CA/OCS/PRI. 
Adoption  Regulations  Docket  Room, 
SA-29,  2201  C  Street  NW.,  Washington. 
DC  20520.  Hard  copy  comments  may 
also  be  sent  by  overnight  courier 
services  to:  U.S.  Department  of  State, 
CA/OCS/PRI.  Adoption  Regulations 
Docket  Room,  2201  C  Street  NfW., 
Washington  DC  20.')20.  Do  not 
personally  hand  deliver  comments  to 
the  Department  of  State. 

Comments  referencing  the  docket 
number  State/ AR-01/98  may  be 
submitted  electronically  to 
adoptionregs@state.gov.  Two  hard 
copies  of  the  comments  submitted 
electronically  must  be  mailed  under 
separate  cover  as  well.  The  electronic 
comments  or  the  hard  copy  comments 
must  be  received  by  the  date  noted 
above  in  the  date  section  of  this 
proposed  rule.  Comments  must  be  made 
in  the  text  of  the  message  or  submitted 
as  a  Word  file  avoiding  the  use  of  any 
form  of  encryption  or  use  of  special 
characters.  If  you  submit  comments  by 
hard  copy  rather  than  electronically, 
include  a  disk  with  the  submission  if 
possible.  Hard  copy  submissions 
without  an  accompanying  disk  file, 
however,  will  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  submitting 
comments  on  the  regulations,  contact 
Anna  Mar\'  Coburn  or  Edward 
Betancourt  at  202-647-2826.  Hearing- 
or  speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  As  noted, 
comments  may  be  submitted 
electronically  to: 
adoptionregs@state.gov.  Public 
comments  and  supporting  materials  are 
available  for  viewing  at  the  Adoption 
Regulations  Docket  Room.  To  review 
docket  materials,  members  of  the  public 
must  make  an  appointment  by  calling 
Delilia  Gibson-Martin  at  202^47-2826. 
The  public  may  copy  a  maximum  of  100 
pages  at  no  charge.  Additional  copies 
cost  S0.25  a  page.  The  Department  of 
State  will  keep  the  official  record  for 
this  action  in  paper  form.  Accordingly, 
the  official  administrative  file  is  the 
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paper  file  maintained  at  the  Adoption 
Regulations  Docket  Room,  United  State; 
Department  of  State.  The  Department  of 
State's  responses  to  pubic  comments, 
whether  the  comments  are  received  in 
written  or  electronic  format,  will  be 
published  in  the  Federal  Register,  and 
no  immediate  responses  will  be 
provided.  General  information  about 
intercountr)'  adoptions  is  available  on 
the  Department  of  State's  Web  site  at 
http://travel.state.gov/adopt.htmI. 
Background  information  about  the 
development  of  these  regulations  is 
provided  at  http://n'H'w.hagueregs.org. 

I.  Legal  Authority 

The  Hague  Convention  on  Protection 
of  Children  and  Co-operation  in  Respect 
of  Intercountry  Adoption,  May  29,  1993, 
S.  Treaty  Doc.  105-51  (1998);  1870 
U.N.T.S.  167  (Reg.  No.  31922  (1993)),  32 
I.L.M.  1134  (1993);  Intercountry 
Adoption  A     of  2000,  42  U.S.C.  14901- 
14954. 

n.  Preservation  of  Convention  Records 

The  Convention  governs  intercountr>' 
adoptions  between  countries  that  are 
parties  to  the  Convention.  The  lAA 
provides  for  U.S.  implementation  of  the 
Convention.  The  Convention's  main 
purpose  is  to  establish  safeguards  to 
ensure  that  an  intercountr    adoption 
takes  place  in  the  best  inl    ests  of  the 
child.  The  lAA's  purpose  is  primarily  to 
ensure  that  adoptions  between  the 
United  States  and  other  countries  party 
to  the  Convention  take  place  in 
accordance  with  the  Convention. 
Together,  the  Convention  and  the  lAA 
seek  to  protect  the  rights  of  children.    . 
birth  families,  and  adoptive  parents 
involved  in  adoptions  (or  prospective 
adoptions)  covered  by  the  Convention. 
Another  purpose  of  the  lAA  is  to 
improve  the  ability  of  the  Federal 
government  to  assist  United  States 
citizens  seeking  to  adopt  children  from 
Convention  countries  and  residents  of 
Convention  countries  seeking  to  adopt 
children  from  the  United  States.  More 
detailed  information  about  the 
Convention  and  the  LAA  may  be  found 
in  the  Supplementary  Information 
published  in  the  proposed  rules  for  part 
96  of  title  22  of  the  Code  of  Federal 
Regulations  (CFR),  which  are  published 
today  as  well  in  the  Federal  Register. 

Both  the  Convention  and  the  lAA 
contain  specific  provisions  requiring 
that  competent  authorities  preserve 
records  concerning  a  child's 
intercountry  adoption.  The  purpose  of 
this  proposed  regulation  is  to  enable  the 
Department  and  DHS  (the  successor 
agency  to  the  Immigration  and 
Naturalization  Service  (INS))  to  comply 
with  the  Convention  and  the  lAA 


requirements  for  the  preser\'ation  of 
Convention  r  jcords.  (The  Secretary  of 
DHS  will  assi  ime  certain  functions 
vested  in  the  Attorney  General  and  the 
INS  by  the  lA  A  relating  to  the 
Immigration  ind  Naturalization 
Service's  res[  onsibilrties,  pursuant  to 
the  Homeland  Security  Act  of  2002. 
Public  Law  li  )7-296,  Nov.  25,  2002.  as 
amended  by  j  ection  105  of  the 
Homeland  Se  :urity  Act  Amendments  of 
2003.  (See  Ca  nsolidated  Appropriations 
Resolution,  Piblic  Law  108-7,  Feb.  20, 
2003)).  This  I  reamble  uses  terms,  such 
as  the  Secreta  ry,  the  Department  of 
Homeland  Se  :urity.  Case  Registry. 
Convention,  ( lonvention  country, 
adoption  recc  rd,  agency,  person,  and 
public  body  t  lat  are  defined  in  §  96.2  of 
the  proposed  regulations  for  part  96  of 
title  22  of  the  CFR,  which  as  noted  are 
also  being  pu  )lished  on  the  same  day  as 
this  proposed  rule  in  the  Federal 
Register.  This  proposed  rule  defines 
Convention  n  cords,  and  carries  forward 
for  the  convei  lience  of  the  public  the 
same  definiti(  n  of  Convention 
contained  in  me  proposed  regulations 
for  part  96." 

Article  30  o  F  the  Convention  generally 
requires  that «  ach  Convention  country 
ensure  that  in  ormation  concerning  any 
child  whose  a  doption  is  subject  to  the 
Convention  bi  s  preserx'ed.  The  lAA 
mandates  thai  the  Department  issue 
regulations  to  comply  with  the 
Convention's  -equirement  that  a  child's 
records  be  prt  served.  Specifically, 
section  401(a)  of  the  lAA  requires  that 
the  Departmei  it,  in  consultation  with 
INS  (now  part  of  DHS),  issue  regulations 
that  establish  procedures  and 
requirements  or  the  preservation  of 
Convention  re  cords.  As  required  by  the 
lAA,  the  Depa  rtment  has  consulted  with 
DHS  to  prepaie  this  regulation. 

The  term  Cc  nvention  record  is 
defined  in  the  se  proposed  regulations  as 
including  onl;  ■  records  pertaining  to 
adoptions  unc  er  the  Convention  that  are 
generated  or  r  sceived  by  two  Federal 
agencies— the  Department  or  DHS.  The 
term  Conventi  an  record  does  not 
include  recorc  s  generated  or  received  by 
adoption  servi  ce  providers  or  State 
public  bodies.  The  definition  for 
Convention  re  :ord  in  part  98  thus 
mirrors  the  lA  \  definition  for  the  .ame 
term. 

The  Conven  tion  also  imposes  an 
obligation  for  he  preservation  of 
adoption  recoi  ds.  The  term  adoption 
record,  rather  ban  the  term  Convention 
record,  is  usee  to  cover  records 
generated  or  n  ceived  by  agencies  or 
persons  or  Sta  e  public  bodies.  The  term 
adoption  recoi  d  is  defined  in  §  96.2  of 
the  proposed  i  egulations  for  part  96  of 
title  22  of  the  i  :FR.  The  proposed 


regulations  on  the  preservation  of 
adoption  records — that  is,  records  held 
by  non-Federal  entities,  including 
agencies,  persons,  and  State  public 
bodies — are  contained  in  the  proposed 
regulations  for  part  96  of  title  22  of  the 
CFR.  The  retention  of  such  records  is 
not  addressed  by  this  proposed  new  rule 
for  part  98.  Nor  does  this  proposed 
regulation  address  access  to  adoption 
records.  State  law  will  continue, 
entirely  unaffected  by  part  98,  to  govern 
access  to  adoption  records  held  by 
agencies,  persons,  or  public  bodies 
including  State  courts  as  provided  for 
by  section  401(c)  of  the  lAA.' 

As  required  by  section  401(a)  of  the 
lAA,  the  proposed  regulations  in  part  98 
address  the  preservation  of  Convention 
records  generated  or  received  by  the 
Department  and  DHS.  The  proposed 
regulations  are  not  required  to,  and  do 
not,  address  access  by  birth  parents, 
adoptive  parents,  or  adoptees  to 
Convention  records.  Access  to 
Convention  records  retained  by  the 
Department  or  DHS  will  be  controlled 
by  Federal  law  governing  access  to 
records  held  by  Federal  agencies, 
particularly  by  the  Freedom  of 
Information  of  Act  (5  U.S.C.  552  (1966)) 
and  the  Privacy  Act  (5  U.S.C.  552(a) 
(1974)). 

Because  the  Convention  is  not  yet  in 
force  for  the  United  States,  no  records 
currently  held  by  the  Federal 
government  pertain  to  a  Convention 
adoption.  Once  the  Convention  has 
entered  into  force  for  the  United  States, 
there  will  be  Convention  records.  A 
Convention  record  will  include  DHS's 
"A"  files  and  may  include  other  records 
held  by  the  Department  and  DHS, 
including  entries  in  the  planned  Case 
Registry. 


'  The  report  of  the  Senate  Committee  on  Foreign 
Relations.  S.  Rep.  No.  106-276  (2000)  at  page  1 1 
contains  a  statement  with  regard  to  s(K:tion  401(c) 
of  the  lAA  that  includes  the  following: 

|T|he  Committee  does  not  intend  this  legislation 
to  affect  the  scope  of  access  to  adoption  records 
under  existing  Federal  or  State  law.  Under  current 
law,  I    deral  records  that  contain  information 
regarding  intercountr\-  adoptions  are  subject  to 
Federal  laws  regarding  disclosure  and  access  to 

■  formation  maintained  by  the  Federal  Government 
(primarily  the  Privacy  Act  and  the  Freedom  of 
Information  Act).  Records  regarding  intercbuntn,- 
adoptions  held  by  States  or  in  the  files  of  adoption 
agencies  are  governed  by  any  State  law  that  may 
apply  to  such  records.  *   *   «  Under  section  401, 
Federal  records  will  continue  to  be  governed  by 
applicable  Federal  law,  while  non-Federal  records, 
includii.^  records  of  adoption  proceedings 
conducted  in  the  United  States,  will  continue  to  be 
governed  by  applicable  Stale  law.  No  State  is 
required  by  this  provision  to  change  its  laws 
regarding  access  to,  and  disclosure  of.  adoption 
records. 

The  report  of  the  House  Committee  on 
International  Relations.  H.R.  Rep.  No.  106- 
691(2000)  at  page  .30.  contains  almost  identical 
language  relating  to  section  401  (c). 
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The  proposed  rule  adopts  a  minimum 
period  of  75  years  for  the  preservation 
of  Convention  records.  Promulgation  of 
this  rule  will  further  compliance  with 
Article  30(1)  of  the  Convention,  which 
requires  that  provision  be  made  for  the 
preservation  of  information  about  a 
child's  origin,  including  the  identity  of 
the  child's  parents  and  about  the  child's 
medical  history.  While  such  information 
will  primarily  be  in  the  child's  adoption 
record,  some  may  also  be  in  a  child's 
Convention  record.  The  75-year  period 
is  consistent  with  the  ciu'rent  record 
preservation  period  for  records  held  by 
the  Department  and  DHS  that  are 
similar  to  Convention  records.  The 
preservation  requirement  will  extend  to 
Convention  records  regarding  three 
kinds  of  adoptions  covered  by  the 
Convention: 

(1)  Adoptions  involving  a  child 
immigrating  to  the  United  States; 

'2)  Adoptions  involving  a  child 
emigrating  from  the  United  States;  and 

(3)  Adoptions  involving  two  other 
countries  party  to  the  Convention. 

A  minimum  period  of  75  years  was 
considered  adequate  to  ensure  the 
availability  of  Convention  records 
during  the  lifetime  of  the  adopted 
person,  when  matters  for  which  the 
records  may  be  needed  are  likely  to 
arise.  At  the  same  time,  the  75-year 
period  should  ensure  that  the  costs  and 
paperwork  burden  of  retaining  records 
are  not  incurred  unnecessarily  by 
retaining  them  beyond  their  likely 
usefulness. 

The  75-year  period  will  begin  to  run 
(for  all  three  kinds  of  adoptions  covered 
by  the  Convention)  on  the  date  that  the 
first  document  or  entry  specifically 
related  to  the  adoption  is  included  in 
the  Convention  record.  Additional 
subsequent  entries  to  the  record  will 
thus  be  subject  to  a  slightly  shorter 
retention  period  than  the  first  entry,  but 
the  difference  is  not  likely  to  be 
significant  in  a  typical  adoption  case  in 
which  most  of  the  records  would  be 
entered  within  the  first  one  or  two  years 
of  the  adoption. 

This  proposed  rule  will  also  create 
and  reserve  a  new  part  97  of  title  22  of 
the  CFR.  The  Department  anticipates 
using  part  97  to  establish  regulations 
governing  adoptions  under  the 
Convention. 

in.  Regulatory  Review 

A.  Regulatory  Flexibility  Act/Executive 
Order  13272:  Small  Business 

The  Department  of  State  has  reviewed 
this  regulation,  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  and,  pursuant  to  5  U.S.C.  605(b). 
certifies  that  it  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Executive  Order  13272  therefore  is 
inapplicable. 

B.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1 996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  5  U.S.C.  804  for  purposes 
of  congressional  review  of  agency 
rulemaking  under  the  SmallBusiness 
Regulatory  Enforcement  Fairness  Act  of 
1996.  Public  Law  104-121.  The  rule  will 
not.result  in  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

C.  The  Unfunded  Mandates  Reform  Act 
of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UFMA), 
Public  Law  104-4;  109  Stat.  48;  2  U.S.C. 
1532,  generally  requires  agencies  to 
prepare  a  statement,  including  cost- 
benefit  and  other  analyses,  before 
proposing  any  rule  that  may  result  in  an 
annual  expenditure  of  $100  million  or 
more  by  State,  local,  or  tribal 
governments,  or  by  the  private  sector. 
Section  4  of  UFMA,  2  U.S.C.  1503, 
excludes  legislation  necessary  for 
implementation  of  treaty  obligations. 
The  L\A  falls  within  this  exclusion 
because  it  is  the  implementing 
legislation  for  the  Convention.  In  any 
event,  this  rule  will  not  result  in  the 
expenditxu-e  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year.  Moreover,  because  this  rule 
will  not  significantly  or  imiquely  affect 
small  governments,  section  203  of  the 
UFMA,  2  U.S.C.  1533,  does  not  require 
preparation  of  a  small  government 
agency  plan  in  connection  with  it. 

D.  Executive  Order  13132:  Federalism 

A  rule  has  federalism  implications 
under  Executive  Order  13132  if  it  has  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  regulation 
will  not  have  such  effects,  and  therefore 
does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
to  warrant  the  preparation  of  a 
federalism  sununary  impact  statement 
under  section  6  of  Executive  Order 
13132. 


E.  Executive  Order  12866:  Regulatory 
Review 

Under  section  3(f)  of  Executive  Order 
12866,  proposed  regulations  that  meet 
the  definition  of  "significant  regulatory 
action"  generally  must  be  submitted  to 
OMB  for  review.  Section  3  of  Executive 
Order  12866  exempts  from  this 
requirement  "rules  that  pertain  to  a 
military  or  foreign  affairs  function  of  the 
United  States,  other  than  procurement 
regulations  and  regulations  involving 
the  import  or  export  of  non-defense 
articles  and  services."  This  rule, 
through  which  the  Department  provides 
for  the  implementation  of  the 
Convention,  directly  pertains  to  foreign 
affairs  functions  of  the  United  States. 
Although  the  Department  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  within  the  meaning  jf 
of  the  Executive  Order  12866,  the 
Department  has  consulted  with  the  INS 
(now  part  of  DHS)  during  the 
formulation  of  the  rule.  The  rule  was 
sent  for  review  to  OMB. 

F.  Executive  Order  12988:  Civil  Justice 
Reform 

The  Department  has  reviewed  these 
proposed  regulations  in  light  of  sections 
3(a)  and  3(b)(2)  of  Executive  Order 
12988  to  eliminate  ambiguity,  minimize 
litigation,  establish  clear  legal 
standards,  and  reduce  burden.  The 
Department  has  made  every  reasonable 
effort  to  ensure  compliance  with  the 
requirements  in  Executive  Order  12988. 

G.  The  Paperwork  Reduction  Act  (PRA) 
of  1995 

Under  the  PRA,  42  U.S.C.  3501  et 
seq.,  agencies  are  generally  required  to 
submit  to  OMB  for  review  and  approval 
collection  of  information  requirements 
imposed  on  "persons"  as  defined  in  the 
PRA.  These  regulations  impose 
retention  requirements  only  on  the 
Department  of  State  and  DHS,  and  do 
not  impose  any  information  collection 
requirements  on  "persons."  Therefore, 
the  requirements  of  the  PRA  do  not 
apply. 

List  of  Subjects  in  22  CFR  Part  98 

Adoption  and  foster  care; 
International  agreements;  reporting  and 
record-keeping  requirements. 

Accordingly,  the  Department  propses 
to  add  a  new  part  98  of  title  22  of  the 
CFR,  chapter  1,  subchapter  J,  to  read  as 
follows: 

PART  98— INTERCOUNTRY 
ADOPTION/CONVENTION  RECORD 
PRESERVATION 


Sec. 
98.1 


Definitions 
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98.2     Preservation  of  Convention  Records 

Authority:  Convention  on  Protection  of 
^  Children  and  Cosoperation  in  Respect  of 
Intercountry  Adoption  (done  at  The  Hague, 
May  29.  1993).  S.  Treaty  Doc.  10.5-51  (1998): 
1870  U.N.T.S.  167  (Reg.  No.  31922  (1993)); 
Intercountry  Adoption  Act  of  2000.  42  U.S.C. 
14901-14954. 

§98.1    Definitions. 

As  used  in  this  part: 

(a]  Convention  means  the  Convention 
on  Protection  of  Children  and  Co-  . 
operation  in  Respect  of  Intercountry 
Adoption,  done  at  The  Hague  on  May 
29,  1993. 

(b)  Convention  record  means  any 
item,  collection,  or  grouping  of 
information  contained  in  an  electronic 
or  physical  document,  an  electronic 
collection  of  data  (including  the 
information  contained  in  the  Case 
Registry),  a  photograph,  an  audio  or 
video  tape,  or  any  other  information 
storage  medium  of  any  type  whatever 
that  contains  information  about  a 
specific  past,  current,  or  prospective 


adoption 
(regardless  o 
made  final) 
received  by 
Convention 
generated  or 
or  DHS,  abou 
involving  tw( 
other  than  1 
connection 
DHS  perform 
function. 

(c)  Such 
22  CFR  96.2 
given  to  them 


covered  by  the  Convention 
whether  the  adoption  was 

t  lat  has  been  generated  or 

t  le  Secretary  or  DHS. 

rjcord  includes  a  record, 
eceived  by  the  Secretary 
a  specific  adoption  case 
Convention  countries 
United  States  in 

v»tth  which  the  Secretarv  or 
a  Central  Authority 


other  terms  as  are  defined  in 
s  hall  have  the  meaning 
therein. 


§98.2 

Once  the 
force  for  the 
and  DHS  will 
preservation 
generated  or 
or  DHS  in 
and  placemerits 
the  Conventiqn 
than  75  years 


Preset  ration  of  Convention  records. 

C  )nvention  has  entered  into 
Inited  States,  the  Secretary 
preserve,  or  require  the 
if.  Convention  records 
I  eceived  by  the  Secretary 
coanection  with  adoptions 
for  adoption  covered  by 
for  a  period  of  not  less 
For  Convention  records 


involving  a  child  who  is  immigrating  to 
the  United  States  and  Convention 
records  involving  a  child  who  is 
emigrating  ft'om  the  United  States,  the 
75-year  period  shall  start  on  the  date 
that  the  Secretary  or  DHS  generates  the 
first  document  or  entry  or  receives  the 
first  document  in  any  Convention 
record  related  to  the  adoption  of  the 
child.  For  an  intercountry  adoption  or 
placement  for  adoption  involving  two 
Convention  countries  other  than  the 
United  States,  the  75-year  period  shall 
start  on  the  date  that  the  Secretary  or 
DHS  generates  the  first  document  or 
entry  or  receives  the  first  document  for 
a  Convention  record  in  connection  with 
the  performance  of  a  Central  Authority 
function. 

Dated:  August  27,  2003. 

Richard  Armitage, 

Deputy  Secretary  of  State,  Department  of 
State. 

(FR  Doc.  03-22651  Filed  9-12-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  15, 
2003 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Emergency  Wartime 
Supplemental  Appropriations 
Act  of  2003: 
Israel  loan  guarantees; 
standard  terms  and 
conditions;  published  9- 
15-03 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Pork  and  pork  products 
imported  from  regions 
affected  with  swine 
vesicular  disease;  pork- 
filled  pasta;  published  9- 
15-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  published  8-     ' 

15-03 
Texas;  published  9-15-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Wireless  telecommunications 
services — 

Gulf  of  Mexico  Service 
«  Area;  cellular  service 

and  other  commercial 
mobile  radio  services; 
published  7-17-03 
Radio  services,  special: 
Private  land  mobile 
services — 

150-170  and  421-512 
MHz  frequencies; 
transition  to  narrowband 
technology;  published  7- 
17-03 
Radio  stations;  table  of 
assignments: 

Califomia;  published  8-18-03 
Virginia  and  West  Virginia; 
published  8-18-03 
FEDERAL  RESERVE 
SYSTEM 

Credit  by  brokers  and  dealers 
(Regulation  T): 


Foreign  margin  stocks;  list; 
published  9-4-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawtjridge  operations: 

Illinois;  published  8-12-03 
Merchant  marine  officers  and 
seamen  :. 

Licensing  and  manning  ior 
officers  of  towing  vehicles; 
published  6-17-03 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Community  and  economic 
development  entities, 
community  development 
projects,  and  other  public 
welfare  investments; 
published  8-15-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  (Bartlett)  grown  in — 
Oregon  and  Washington; 
comments  due  by  9-25- 
03;  published  9-10-03  [FR 
03-23048] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
California;  comments  due  by 
9-22-03;  published  7-24- 
03  [FR  03-18778] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  9-22- 
03;  published  7-24-03 
[FR  03-18850] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Japanese  beetle;  comments 
due  by  9-22-03;  published 
7-24-03  [FR  03-18851] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 


Oriental  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18602] 

Sapote  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18603] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

User  fees: 
Veterinary  diagnostic 
services;  comments  due 
by  9-22-03;  published  7- 
24-03  [FR  03-18849] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
«   Exclusive  Economic 
Zone^ 

American  Fisheries  Act; 
provisions;  comments 
due  by  9-24-03; 
published  8-25-03  [FR 
03-21452] 

Pacific  cod;  comments 
due  by  9-22-03; 
published  7-22-03  [FR 
03-18617] 
Atlantic  coastal  fisheries 

cooperative 

management — 

Atlantic  striped  bass; 
comments  due  by  9-25- 
03;  published  8-26-03 
[FR  03-21806]     " 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Buy-to-budget  acquisition  of 
end  items;  comments  due 
by  9-22-03;  published  7- 
22-03  [FR  03-18449] 
Environmental  services  for 
military  installations; 
multiyear  procurement 
authority;  comments  due 
by  9-22-03;  published  7- 
22-03  [FR  03-18450] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Women,  Infants,  and  • 
Children;  special 
supplemental  food 
program;  comments  due 
by  9-22-03;  published 
7-22-03  [FR  03-16981] 

EDUCATION  DEPARTMENT 

Family  Educational  Rigbts  and 
Privacy  Act: 
Signed  and  dated  written 

consent;  electronic  format; 

comments  due  by  9-26- 

03;  published  7-28-03  [FR 

03-19082] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations: 

North  Carolina;  comments 
due  by  9-25-03;  published 
8-26-03  [FR  03-21779] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

North  Carolina;  comments 
due  by  9-25-03;  published 
8-26-03  [FR  03-21780] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States:  air  quality  planning 
purposes;  designation  of 
areas: 

West  Virginia;  comments 
due  by  9-26-03;  published 
8-27-03  [FR  03-21910] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes:  designation  of 
areas: 

West  Virginia;  comments 
due  by  9-26-03;  published 
8-27-03  [FR  03-21911] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 
Califomia;  comments  due  by 

9-25-03;  published  8-26- 

03  [FR  03-21590] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
9-25-03;  published  8-26- 
03  [FR  03-21591] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Califomia:  comments  due  by 
9-25-03;  published  8-26- 
03  [FR  03-21588] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
9-25-03;  published  8-26- 
03  [FR  03-21589] 


IV 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-25-03;  published  8-26- 

03  [FR  03-21586] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-25-03;  published  8-26- 

03  [FR  03-21587] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-25-03;  published  8-26- 

03  [FR  03-21584] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

'Califomia;  comments  due  by 
9-25-03;  published  8-26- 
03  [FR  03-21585] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  -program 

authorizations: 

New  Mexico;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21594] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

New  Mexico;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21595] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

Oklahoma;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21592] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

Oklahoma;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21593] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thiophanate  methyl; 
comments  due  by  9-22- 
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03;  published  7-23-43  [FR 
03-18499] 

ENVIRONMENTAL 
PROTECTION  AGENC1 

Superfund  program: 
National  oil  and  hazar  jous 
substances  contingercy 
plan —  I 

National  priorities  lls^ 
update;  comment^  due 
by  9-22-03;  publisied 
8-22-03  [FR  03-2-  596] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazar  lous 
substances  contingeicy 
plan — 

National  priorities  lis 
update;  comments  due 
by  9-22-03;  publis  led 
8-22-03  [FR  03-2'  597] 
National  priorities  lis 
update;  comments  due 
by  9-25-03;  publis  led 
8-26-03  [FR  03-21  781] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services 
Americans  with  DisabI  ties 
Act;  implementation- - 
Individuals  with  hearng 
and  speech  disabi  ities; 
telecommunication ; 
relay  sen/Ices  and 
speech-to-speech 
services;  commeni  5  due 
by  9-24-03;  publlsl  ed 
8-25-03  [FR  03-21  J16] 
Public  mobile  services  and 
private  land  mobile  i  idio 
services — 

Air-ground 
telecommunication 
services  consume:  i; 
biennial  regulatory 
review:  comments  due 
by  9-23-03;  publlsl  ed 
7-25-03  [FR  03-18^3] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common'  carrier  sen/Ices 
Satellite  communlcatiois- 
Multichannel  video 
distribution  and  data 
service  In  12  GHzj 
band;  technical  an^ 
licensing  rules;       | 
reconsideration  peitlons 
denied;  comments  due 
by  9-23-03;  publlsl  ed 
7-25-03  [FR  03-19()90] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services 
Satellite  communlcationp — 
Satellite  licensing 
procedures;  comments 


due  by  9-26-03; 
published  8-27-03  [FR 
03-21650] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telephone  Consumer 
Protection  Act; 
implementation — 
Do-Nof-Call 

Implemfentation  Act; 

unwanted  telephone 

solicitations;  comments 

due  by  9-23-03; 

published  7-25-03  [FR 

03-18766] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stptlons;  table  of 

assignments: 

California;  comments  due  by 
9-22-03;  published  8-18- 
03  [FR  03-20945] 

Oklahoma;  comments  due 
by  9-22-03;  published  8- 
22-03  [FR  03-21 504J 
Television  broadcasting: 

Public  safety  services; 
Channel  16  utilization  by 
New  York  Police 
Department  and  New 
York  Metropolitan 
Advisory  Committee; 
comments  due  by  9-22- 
03;  published  8-22-03  [FR 
03-21507] 

FEDERAL  ELECTION 
COMMISSION 

Allocations  of  candidate  and 
committee  activities: 
Party  committee  telephone, 
banks;  allocatwn 
expenses;  comments  due 
by  9-25-03;  published  9-4- 
03  [FR  03-22533] 
Federal  Election  Campaign 
•    Act: 

Political  committee  mailing 
lists;  sale,  rental,  and 
exchange;  comments  due 
by  9-25-03;  published  9-4- 
03  [FR  03-22530] 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Home  Insulation;  labeling 
and  advertising; 
comments  due  by  9-22- 
03;  published  7-15-03  [FR 
03-17854] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 

Claims  filing  procedures; 
elimination  of  written 
statement  of  intent; 
comments  due  by  9-23- 


03:  published  7-25-03  [FR. 
■     03-18994] 

Entitlement  continuation 
when  disability  benefit 
entitlement  ends  because 
of  substantial  gainful 
activity;  comments  due  by 
9-23-03;  published  7-25- 
03  [FR  03-19068] 

Medicare  overpayments  and 
underpayments  to 
providers,  suppliers,  home 
maintenance 

organizations,  competitive 
medical  plans,  etc.; 
interest  calculation; 
comments  due  by  9-23- 
03;  published  7-25-03  [FR 
03-18859] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 

Third  party  liability  insurance 
regulations;  comments 
due  by  9-23-03;  published 
7-25-03  [FR  03-18509] 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 
Child  SMILE  American  Tour 
Fort  Lauderdale  Offshore 
Gran  Prix;  comments  due 
by  9-26-03;  published  9- 
11-03  [FR  03-23186] 

HOMELAND  SECURITY 
DEPARTMENT 

Nonimmigrant  classes: 

Immediate  and  Continuous 
Transit  Programs; 
suspension;  comments 
due  by  9-22-03;  published 
8-7-03  [FR  03-20130] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Califomia  tiger  salamander; 
comments  due  by  9-22- 
03;  published  7-3-03  [FR 
03-16881] 

Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Silver  carp;  comments 
due  by  9-22-03; 
published  7-23-03  [FR 
03-18654] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 
Missouri;  comments  due  by 

9-22-03;  published  8-22- 

03  [FR  03-21474] 
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JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Perscriptions: 
Narcotic  (opioid)  controlled 
substances  approved  for 
use  in  maintenance  or 
detoxification  treatment;     " 
practitioners  authority  to 
dispense  or  prescribe; 
comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15787] 
Schedules  of  controlled 
substances: 
Electronic  orders  for 
controlled  substances; 
comments  due  by  9-25- 
03;  published  6-27-03  [FR 
03-16082] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings — 
Sound  recordings  and 
ephemeral  recodrings; 
digital  performance 
right;  comments  due  by 
9-22-03;  published  8-21- 
03  [FR  03-21467] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Government-owned 
contractor-operated 
vehicle  fleet  management 
and  reporting;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18624] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Research  misconduct 
investigation;  comments  due 
by  9-23-03;  published  7-25- 
03  [FR  03-18982] 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic 

licensing: 

Utah  uranium  mills  and 
byproduct  material 
disposal  facilities;  . 
alternative  groundwater 
protection  standards;  use; 
comments  due  by  9-26- 
03;  published  8-27-03  [FR 
03-21884] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  9-22-03; 


published  8-22-03  [FR  03- 
21415] 

POSTAL  SERVICE 

Freedom  of  Information  Act; 
implementation: 

Organizational  changes  and 
fee  structure;  comments 
due  by  9-22-03;  published 
8-11-03  [FR  03-20358] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 

documentation: 

Transit  Without  Visa  and 
Intemational-to- 
International  programs; 
suspension;  comments 
due  by  9-22-03;  published 
8-7-03  [FR  03-20204] 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zone 

boundaries: 

South  Dakota;  comments 
due  by  9-25-03;  published 
8-11-03  [FR  03-20418] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
9-25-03;  published  8-11- 
03  [FR  03-20389] 
Bombardier;  comments  due 
by  9-22-03;  published  8- 
22-03  [FR  03-21523] 

Cessna;  comments  due  by 
9-22-03;  published  7-29- 
03  [FR  03-19197] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Avions  Marcel  Dassault- 
Breguet  Aviation  Model 
Falcon  10  series 
airplanes;  comments 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21959] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Bombardier  Aerospace 
Model  BD-100-1A10 
airplane;  comments  due 


by  9-25-03;  published 
8-26-03  [FR  03-21769] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  9-24-03;  published    . 
8-18-03  [FR  03-21080] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  9-25-03;  published 
8-11-03  [FR  03-20401] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  workplace  safety: 
Roadway  maintenance 
machine  safety;  comments 
due  by  9-26-03;  published 
7-28-03  [FR  03-18912] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Hydraulic  and  air  brake 
systems — 

Heavy  vehicle  anti-lock 
brake  system  (ABS): 
performance 
requirement;  comments 
due  by  9-25-03; 
published  8-11-03  [FR 
03-20025] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Assumption  of  partner 
liabilities;  cross-reference: 
comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15282]  > 

Correction;  comments  due 
by  9-22-03;  published 
9-15-03  [FR  C3- 15282] 
Loss  corporations;  interests 
distributions;  cross 
reference;  comments  due 
by  9-25-03;  published  6- 
27-03  [FR  03-16230] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  iaws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043  This  list  is  also 
'available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in  "slip  law "  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// ' 
www.  access,  gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2738/P.L.  108-77 

United  States-ChHe  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3. 
2003;  117  Stat.  909) 

H.R.  2739/P.L.  108-78 

United  States-Singapore  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003:  117  Stat.  948) 

S.  1435/P.L.  108-79 

Pnson  Rape  Elimination  Act  of 
2003  (Sept.  4,  2003;  117  Stat. 
972) 

Last  List  August  25,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscriije,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


VI 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numt)ers,  prices,  and  revision  dates! 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  la^t 
week  and  which  is  now  availat)le  for  sale  at  the  Government  Print  ng 
Office. 

A  checklist  of'current  CFR  volumes  comprising  a  complete  CFR  ^t 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  Is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemmenf  Printin  i 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/ifr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1 195.00  domestic,  $298.75  additional  forloreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Ordei  s 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (2p2) 
S12-1S00  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revisioi 


1,  2  (2  Reserved) (869-050-00001-6) 9.00 

3  (1997  Compilation  . 
and  Ports  100  and 

101) (869-050-00002-4) 32.00- 

4  (869-050-00003-2)  .... 


5  Parts: 

1-699 (869-05O-00004-1) 

700-1 199  (869-050-00005-9) 

120O-£nd,  6(6 
Reserved) (869-050-00006-7) 

7  Parts: 

1-26  (869-050-00007-5) 

27-52  (869-050-00008-3) 

53-209 (869-050-00009-1) 

210-299 (869-050-00010-5) 

300-399 •. (869-050-00011-3) 

400-699 (869-050-00012-1) 

700-899 (869-050-00013-0) 

900-999 (869-050-00014-8) 

1000-1199  (869-050-00015-6) 

1200-1599 (869-050-00016-4) 

1600-1899  (869-050-0001 7-2) 

1900-1939 (869-050-000 18-1) 

1940-1949  (869-050-00019-9) 

1950-1999  (869-050-00020-2) 

2000-£nd (869-050-00021-1)  . 

8 (869-050-00022-9) 

9  Parts: 

1-199  (869-050-00023-7)  . 

200-End  (869-050-00024-5)  . 

10  Parts: 

1-50  (869-05(H)0025-3)  . 

51-199 (869-050-00026-1)  . 

200-499 (869-050-00027-0)  . 

500-End  (869-050-00028-8)  . 

11  •... '. (869-050-00029-6)  . 

12  Parts: 

1-199  (869-050-00030-0)  . 

200-219 (869-050-00031-8)  . 

220-299 ; (869-050-00032-6)  . 

30(W99 (869-050-00033-4)  . 

500-599 (869-050-00034-2)  . 

600-899 (869-O50-00035-1)  . 

900-End  (869-050-00036-9)  . 

13 (869-05O-00037-7)  . 


9.50 

57.00 
46.00 

58.00 

40.00 
47.00 
36.00 
59.00 
43.00 
39.00 
42.00 
57.00 
23.00 
58.00 
61.00 
29.00 
47.00 
45.00 
46.00 

58.00 

58.00 
56.00 

58.00 
56.00 
44.00 
58.00 

38.00 

30.00 

38.00 

58.00 

43.00 

38.00 

54.00- 

47.00 

47.00 


'•Jan.  1 

'  Jan.  1 
Jon.  1 

Jan.  1 
Jan.  1 

Jan.  1 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan, 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
"Jan. 
Jon. 
Jan. 
Jan. 


Jan.  1 

Jan,  1 
Jon.  1 

Jan.  1 
.Ian.  1 
Jan.  1 
Jan.  1 

Jan.  1 

Jan.  1 
Jan.  1, 
Jan.  1 
Jan.  1, 
Jan.  1. 
Jan.  1 
Jan.  1 

Jan.  1 


Tttle 


Stock  Number 


Date 

2003 

2003 
2003 


2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 

2003 
2003 

2003 
2003 
2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 


Price 

60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
58.00 
62.00 

62.00 
25.00 

60.00 
58.00 
30.00 

50.00 
63.00 
63.00 

21  Parts: 

1-99  (869-050-00060-1) 40.00 

100-169 (869-050-00061-0) 47.00 

170-199 (869-050-00062-8) 50.00 

200-299 (869-050-00063-6) 17.00 

300-499 (869-050-00064-4) 29.00 

500-599 (869-050-00065-2) 47.00 

600-799 (869-050-00066-1) 15.00 

800-1299  (869-050-00067-9) 58.00 

1300-End (869-050-00068-7) 22.00 

22  Parts: 

1-299  (869-050-00069-5)  .. 

300-End  (869-050-00070-^)  .. 

23  (869-050-00071-7)  .. 

24  Parts: 

0-199  (869-050-00072-5)  .. 

200-499 (869-050-0007-3-3)  .. 

500-699 (869-050-00074-1)  .. 

700-1699  (869-050-00075-0)  .. 

1700-End (869-050-00076-8)  .. 

25  (869-050-00077-6) .. 


14  Parts: 

1-59  (869-050-00038-5) 

60-139 (869-050-00039-3) 

140-199 (869-050-00040-7) 

200-1 199  (869-050-00041-5) 

1200-End (869-050-00042-3) 

15  Parts: 

0-299 (869-050-00043- 1) 

300-799 (869-050-00044-0) 

800-End  (869-050-O0045-8)  , 

16  Parts: 

0-999 (869-050-00046-6)  . 

1000-End (869-050-O0047-4)  . 

17  Parts: 

1-199  (869-05O-00049-1)  . 

200-239 (869-050-O0050-4)  . 

240-End (869-050-00051-2)  . 

18  Parts: 

1-399  ..: (869-050-00052-1)  . 

400-End  (869-050-00053-9)  . 

19  Parts: 

1-140  (869-050-00054-7)  . 

141-199 (869-050-00055-5)  . 

200-End  (869-050-00056-3)  . 

20  Parts: 

1-399 (869-050-00057-1)  . 

400-499 (869-050-00058-0)  . 

500-End  (869-050-00059-8)  . 


62.00 
44.00 

44.00 


58.00 
50.00 
30.00 
61.00 
30.00 

63.00 
26  Parts: 

§§1.0-1-1.60  (869-050-00078-4) 49.00 

§§1.61-1.169 (869-050-00079-2) 63.00 

§§1.170-1.300  (869-050-00080-6) 57.00 

§§1.301-1.400  (869-050^)0081-?*) 46.00 

§§1.401-1.440  (869-050-00082-2) 61.00 

§§  1.441-1.500  (869-050-00083-1) 50.00 

§§1.501-1.640  (869-050-00084-9) 49.00 

§§1.641-1.850  (869-050-00085-7) 60.00 

§§1.851-1.907  (869-050-00086-5) 60.00 

§§1.908-1.1000  (869-050-00087-3) 60.00 

§§  1.1001-1.1400  (869-050-00088-1) 61.00 

§§1. 1401-1. 1503-2A  ....  (869-O50-00089-O) 50.00 

§§1.1551-End  (869-050-00090-3) 50,00 

2-29  (869-050-00091-1) 60.00 

30-39  (869-050-00092-0) 41.00 

40-49  (869-050-00093-8) 26.00 

50-299 (869-050-O0094-6) 41.00 

300-499 (869-050-00095-4) 61.00 

500-599 (869-050-00096-2) 12,00 

600-End  (869-050-00097-1) 17.00 


Revision  Date 

Jan. 

1,  2003 

Jan. 

1.  2003 

Jan. 

1.2003 

Jan. 

1.2003 

Jan. 

1,  2003 

Jan. 

1.2003 

Jan. 

1.  2U03 

Jan. 

1.2003 

Jan. 

1,2003 

Jan. 

1,2003 

Apr. 

1.  2003 

Apr. 

1.2003 

Apr. 

1,2003 

Apr. 

1,2003 

Apr. 

1.2003 

Apr. 

1.  2003 

Apr. 

1.2003 

Apr. 

1.2003 

Apr. 

1.2003 

Apr. 

1.2003 

Apr. 

1,2003 

Apr. 

1.2003 

Apr. 

1.2003 

Apr. 

1.2003 

Apr. 

1.  2003 

Apr. 

.2003 

Apr, 

.2003 

Apr. 

,2003 

Apr. 

.2003 

Apr. 

.2003 

Apr. 

.2003 

Apr. 

.2003 

Apr. 

,2003 

Apr. 

.2003 

Apr. 

.2003 

Apr. 

,2003 

Apr. 

,2003 

Apr. 

.2003 

Apr.  1 

,2003 

Apr.  1 

.2003 

Apr.  1 

.2003 

Apr.  1 

.2003 

Apr.  1 

.2003 

Apr.  1 

.2003 

Apr.  1 

,2003 

Apr.  1 

.2003 

Apr.  1 

,2003 

Apr,  1 

,2003 

Apr.  1 

,2003 

Apr.  1 

,2003 

Apr.  1 

.2003 

Apr.  1 

.2003 

Apr.  1 

.2003 

Apr.  1 

.2003 

Apr.  1 

.2003 

Apr.  1 

,2003 

Apr.  1 

,2003 

sApr.  1 

,2003 

Apr.  1 

,2003 
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Vll 


Title 


Stock  Number 


Price       Revision  Date 


Title 


Stock  Number 


Price       Revision  Date 


27  Parts: 

1-199  (869-05(W)0098-9)  .. 

200-End  (869-050=KXX)99-7)  .. 

28  Parts: 

0-42  (869-050-00100-4)  .. 

43-End  (869-050-001 01-2)  .. 

29  Parts: 

0-99  (869-050-00102-1) 50.00 

•100-499  (869-050-00103-9) 22.00 

•500-899  (869-050-00104-7) 61.00 


63.00 
25.00 

61.00 
58.00 


•900-1899 (869-050-00105-5) 

1900-1910  (§§1900  to 

1910.999)  (869-048-00104-2) 

1910  (§§1910.1000  to 

end)  (869-050-00107-1) 

1911-1925  (869-O50-O0108-O) 

1926 (869-050-00109-8) 

1927-End (869-048-00108-5) 

30  Parts: 

1-199  (869-048-00109-3) 

200-699 (869-048-001 10-7) 

•70O-End  (869-05(H)01 13-6) 

31  Parts: 

0-199  (869-048-00112-3) 

200-End  (869-048-00113-1) 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


35.00 

58.00 

46.00 
30.00 
50.00 
59.00 

56.00 
47.00 
57.00 

35.00 
60.00 


56.00 
63.00 
47.00 
37.00 
44.00 
47.00 

47.00 
60.00 
50.00 

45.00 
43.00 
59.00 


37.00 
35.00 
58.00 

47.00 


58.00 
58.00 


Apr.  1.2003 
Apr.  1,2003 


July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 


10.00       'July 


1-190  (869-048-00114-0)  .. 

•191-399  (869-050-00117-9)  .. 

400-629 (869-048-001 16-«)  .. 

630-699 (869-048-001 17-4)  .. 

700-799 (869-048-00118-2)  .. 

•800-End  (869-050-001 21-7)  .. 

33  Parts: 

1-124  (869-048-00120^)  .. 

125-199 (869-048-00121-2)  .. 

200-End  (869-050-00124-1)  ,. 

34  Parts: 

1-299  (869-048-00123-9)  .. 

300-399 (869-048-00124-7)  .. 

400-End  ...(869-048-00125-5)  .. 

35  (869-048-00126-3)  .. 

36  Parts 

•1-199  (869-05QKX)  129-2)  .. 

200-299 (869-048-00128-0)  .. 

300-End  (869-048-00 129-«)  .. 

37 (869-048-00130-1)  .. 

38  Parts:  . 

0-17  (869-050-00133-1)  .. 

18-£nd  (869-048-00132-8)  .. 

39 (869-048-00133-6) 40.00         July 

40  Parts: 

1-49  (869-048-00134-4) 57.00  July 

50-51   (869-048-00 135-2) 40.00  July 

52  (52.01-52.1018) (869-048-00136-1) 55.00  July 

52  (52.1019-End)  (869-048-00137-9) 58.00  July 

53-59  (869-050-00 140-3) 31.00  July 

60(60.1-End)  (869-048-00139-5) 56.00  July 

60{Apps) (869-048-00140-^) 51.00  «July 

•61-62 (869^)50-00143-8) 43.00  July 

63  (63.1-63.599)  (869-048-00 142-5) 56.00  July 

63(63.600-63.1199) (869-048-00143-3) 46.00  July 

63  (63.1 200-End)  (869-048-00144-1) 61.00  July 

64-71   (869-048-00 145^)) 29.00  July 

72-80  (869-048-00146-8) 59.00  July 

81-85  (869-048-00147-6) 47.00  July 

86(86.1-86.599-99)  ......  (869-048-00148-4) 52.00  sjuly 


July 
July 
July 

July 


July 
July 


,2003 
.2003 

,2003 
.2003 
.2003 
,2003 

,2002 

.2003 
.2003 
.2003 
,2002 

,2002 
.2002 
,2003 

.2002 
.2002 

,  1984 
,  1984 
,  1984 
,2002 
,2003 
,2002 
,2002 
.2002 
.2003 

,2002 
.2002 
,2003 

,2002 
,2002 
.2002 

,2002 

,2003 
.2002 
.2002 

,2002 

.2003 
,2002 

,2002 


2002 
2002 
2002 
2002 
2003 
2002 
2002 
2003 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


86  (86.60O-l-End)  (869-048-00149-2) 47.80 


87-99  (869-048-00150-6) 

100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 „ (869-048-00 153-1) 

•190-259  (869-050-00157-8) 

260-265  (869-048-00155-7) 

266-299  : (869-048-00156-5) 

300-399 (869-048-00 157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

790-End (869-048-00161-1) 


57.00 
42.00 
58.00 
47.00 
39.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 


41  Chapters: 

1.  1-1  to  1-10  .-; 13.00 

1.1-11  to  Appendix.  2  (2  Reserved) 13.00 

3-6 14.00 

7  : 6.00 

8  4.50 

9 13.00 

10-17  9.50 

18,  Vol,  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18.  Vol.  Ill,  Parts  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-£nd  (869-048-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2)  .. 

400-429 (869-048-00167-1)  .. 

430-End  :  (869-048-00168-9)  .. 


43  Parts: 

1-999  (869-048-00169-7)  .. 

1000-end  , (869-046-00170-1)  .. 

44  (869-048-00171-9)  .. 

45  Parts: 

1-199  (869-048-00172-7)  .. 

200-499 (869-048-00173-5)  .. 

500-1199  (869-048-00174-3)  .. 

1200-End ..(869-04*-00175-1)  .. 

46  Parts: 

1-40  (869-048-00176-0)  .. 

41-69  (869-048-001 77-«)  .. 

70-89 (869-048-00178-6)  .. 

90-139 (869-048-00179-4)  .. 

140-155 (869-048-00180-8)  .. 

156-165 (869-048-00181-6) 31.00 

166-199 (869-048-00182-4) 44.00 

200-499 (869-048-00183-2) 37.00 

500-End (869-048-00184-1) 24.00 

47  Parts: 

0-19  (869-048-00185-9)  .. 

20-39  :...  (869-048-00186-7)  .. 

40-69  (869-048-00187-5)  .. 

70-79  (869-048-00188-3)  .. 

80-End  .'. (869-048-00189-1)  .. 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 


57.00 
45.00 
36.00 
58.00 
57.00 

48  Chapters: 

1  (Ports  1-51)  ....(869-048-00190-5) 59.00 

1  (Ports  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1) 53.00 

3-6  (869-048-00193-0) 30.00 

7-14  (869-048-00194-8) 47.00 

15-28  (869-04^)0195-6) 55.00 

29-End  .(869K)48-0019fr-4) 38.00 

49  Parts: 

1-99  (869-048-00197-2)  .. 

100-185 (869-048-00198-1)  .. 

186-199 (869-048-00199-9)  .. 

200-399 (869-048-00200-6)  .. 


56.00 
60.00 
18.00 
61.00 


July  1.2002 
July  1.  2002 
July  T.  2002 
July  1.  2002 
July  1.  2002 
July  1.2003 
July  1.2002 
July  I  2002 
July  1,2002 
July  1.  2002 
July  1.2002 
July  1.2002 
July  I.  2002 

July  1.  1984 

July  1.  1984 

July  1.  1984 

July  1.  1984 

July  1.  1984 

July  1,  1984 

July  1,  1984 

July  1.  1984 


July  I. 
July  1. 
3  July  1. 
July 
July 


1984 
1984 
1984 
2002 
2002 


July  1.2002 
July  1.2002 

56.00  Oct.  1.2002 
59.00  Oct.  1.2002 
61.00       Oct.  1.- 2002 

47.00  Oct.  1.2002 
59.W        Oct.  1,2002 

47.00        Oct.  1.  2002 


Oct,  1.2002 

'Oct.  1.2002 

Oct.  1.2002 

Oct.  1.2002 

Oct.  1.2002 
Oct.  1.2002 
Oct.  1,  2002 
Oct.  1.  2002 
»Oct.  1,2002 
'Oct.  1.  2002 
Oct.  1,2002 
Oct.  1.  2002 
Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1.2002 
Oct.  1,2002 
Oct.  \.  2002 

Oct.  1.2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 
'Oct.  1,2002 

Oct.  1.2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 


Vlll 
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THIe  • 


Stock  Number 


400-999 (869-048-00201-4) 

1000-1 199  (869-048-00202-2) 

1200-End (869-048-00203-1) 

50  Parts: 

1-17  (869-048-00204-9) 

18-199 (869-048-00205-7) 

200-599 .'. (869-048-00206-5) 

600-End (869-048-00207-3) 

CFR  Index  and  Findings 
Aids (869-050-00048-2) 


Price       RevisU  m  Date 

,  2002 
2002 
2002 


61.00  Oct. 
25.00  Oct. 
30.00       Oct. 


60.00 

Oct. 

,2002 

40.00 

Oct. 

.2002 

38.00 

Oct. 

.2002 

58.00 

Oct. 

,2002 

Complete  2003  CFR  set .M95.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued)  298,00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  mailing)  290.00 


59,00       Jan.    ,  2003 
2003 

,2003 
^003 
2002 
2001 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  oil  previous  \  flumes 
should  be  retoined  as  o  permanent  reference  source. 

'The  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  (Jnly  for 
Ports  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regiilotions 
In  Parts  1-39,  consult  the  three  CFR  volumes  Issued  as  of  July  1,  1984,  cot  tolnlng 
those  parts. 

^  The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  nole  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  [July  1, 
1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2002,  through  January  1,  2003.  The  CFR  volume  Issued  as  of  January  1, 
2002  should  be  retained. 

5 No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

'^k3  onftefKJnoents  to  this  volume  were  promulgated  during  the  periid  July 
1,  2000,  Itvough  July  1,  2001.  The  CFR  volume  issued  as  of  July  1.  200o]should 
be  retained.  | 

•No  amendments  to  this  volume  were  promulgated  during  the  perl^  July 
I,  2001,  through  July  1,  2002,  The  CFR  volume  Issued  as  of  July  I,  2001  Should 
be  retained. 

'No  omendmervfs  to  this  volume  were  promulgated  during  the  period  dctober 
1,  2001,  through  October  J,  2002.  The  CFR  volume  issued  as  of  Octi  ber  1, 
2001  should  be  retained. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Oimpilaliun  nf 

Presidential 
Documents 


f     ' 


\>W/ 


Mondav.  )anuar>  13.  19fl7 

I'aBi-  7-4U 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*  5420 


WSA 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


I I  Yli«S.  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  ^PD)  so  I  can 


keep  up  lo  date  on  Presidential  activities. 

d  $151.00  First  Class  Mail         CH  S92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Suf)erintendent  of  Documents 

L I  GPO  Deposit  Account  

[H  VISA       ED  MasterCard  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


-D 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


I 

f  nank  you  jor 

(Credit  rard  cxpiriition  H.-ile)                      .    ,,,.     ,...i..i 

Purchase  order  number  (optional)  .,^,,    ^,^ 

yks    >o 

May  we  make  your  name/addnss  available  to  other  mailers?      | |   | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


««) 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  put>lished  In  ttie  Federal  Register 
The  LSA  is  Issued  monthly  In  cumulative  fomi. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  conected. 
S35  per  year. 

Federal  Register  Index 

The  Index,  covering  tf>e  contents  of  the 
daily  Federal  Register,  Is  Issued  monthly  In 
cumulative  fomi.  Entries  are  carried 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  sut)jects  are  carried 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register.     . 


Order  Processing  CoOe: 

*5421 


Superintendent  of  Doci  ments  Subscription  Order  Form 


I — I  YlliO,  enter  the  following  indicated  subscriptions   ar  one  year 

^  LSA  (List  of  CFR  SecUons  Affected),  (LCS)  for  $35  per  year. 

— Federal  Register  Index  (FRUS)  $30  per  ya  r. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  include  i  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  peiwnal  tiame 


(Please  type  or  prin 


Additional  addres^attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 
Purchase  order  number  (optional) 

I  r.r,       .-n  F 

May  we  make  your  name^address  available  to  Other  maOerri?      Q   P] 


YKS     N 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I I  VISA       LJ  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature  i 

Mail  To:  Superintendent  of  Documents 

PO.  Box  37 1 954,  Pittsburgh,  PA  1 5250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AE£  SMITHS  12 J 

JOHI^I  SMITH 

212  MAIN  STREET 

FORSSTVll.LE  MD  20704 


/-v 

DEC97  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


j^FRDO    SMTTK212J 
JOHN    SMITH 
212    MAIK    STREET 
FORESTVILLE   MD    20704 


DEC97R1 


To  be  sure  that  your  service'  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  SO  and  52 
RIN  3150-AG76 

Combustible  Gas  Control  in 
Containment 

AGENCY:  Nuclear  Regulatory 

Coimnission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  for.combustible  gas  control 
in  power  reactors  applicable  to  current 
licensees  and  is  consolidating 
combustible  gas  control  regulations  for 
future  reactor  applicants  and  licensees. 
The  final  rule  eliminates  the 
requirements  for  hydrogen  recombiners 
ana  hydrogen  purge  systems,  and 
relaxes  the  requirements  for  hydrogen 
and  oxygen  monitoring  equipment  to 
make  them  commensurate  with  their 
risk  significance.. This  action  stems  from 
the  NRC's  ongoing  effort  to  risk-inform 
its  regulations,  and  is  intended  to 
reduce  the  regulatory  burden  on  present 
and  future  reactor  licensees. 
Additionally,  the  final  rule  grants  in 
part  and  denies  in  part  a  petition  for 
rulemaking  (PRM-50-68)  submitted  by 
Mr.  Bob  Christie.  This  notice  constitutes 
final  NRC  action  on  PRM-50-68.  The 
final  rule  also  denies  part  of  a  petition 
for  rulemaking  (PRM-50-71)  submitted 
by  the  Nuclear  Energy  Institute.  The 
remaining  issue  in  PRM-50-71  that  is 
not  addressed  by  this  final  rule  will  be 
evaluated  in  a  separate  NRC  action.  The 
NRC  has  updated  a  guidance  document, 
"Control  of  Combustible  Gas 
Concentrations  in  Containment"  to 
address  changes  in  the  rule.  A  draft 
regulatory  guide  containing  the 
revisions  was  published  for  comment 
with  the  proposed  rule. 

EFFECTIVE  DATE:  October  16,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Dudley,  Office  of  Nuclear 
Reactor  Regulation,  Nuclear  Regulatsry 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301}  415-1116;  e-mail: 
rfd@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Rulemaking  Initiation 

III.  Final  Action 

A.  Retention  of  Inerting,  BWR  Mark  III  and 
PWR  Ice  Condenser  Hydrogen  Control 
Systems,  Mixed  Atmosphere 
Requirements,  and  Associated  Analysis 
Requirements 

B.  Elimination  of  Design-Basis  LOCA 
Hydrogen  Release 

C.  Oxygen  Monitoring  Requirements 

D.  Hydrogen  Monitoring  Requirements 

E.  Technical  Specifications  for  Hydrogen 
and  Oxygen  Monitors 

F.  Combustible  Gas  Control  Requirements 
for  Future  Applicants 

G.  Clarification  and  Relocation  of  High 
Point  Vent  Requirements  From  10  CFR 
50.44  to  10  CFR  50.46a 

H.  Elimination  of  Post- Accident  Inerting 

IV.  Comments  and  Resolution  on  Proposed 

Rule  and  Draft  Regulatory  Guide  Topics 

A.  General  Comments 

B.  General  Clarifications 

C.  Monitoring  Systems 

D.  Purge 

E.  Station  Blackout/Generic  Safety  Issue 
189 

F.  Containment  Structural  Uncertainties 

G.  PRA/ Accident  Analysis 

H.  Passive  Autocatalytic  Recombiners 

I.  Reactor  Venting 

J.  Design  Basis  Accident  Hydrogen  Source 

Term 
K.  Requested  Minor  Modifications 
L.  Atmosphere  Mixing 
M.  Current  Versus  Future  Reactor  Facilities 
N.  Equipment  Qualification/Survivability 

V.  Petition  for  Rulemaking,  PRM-50-68 

VI.  Petition  for  Rulemaking,  PRM-50-71 

VII.  Section-by-Section  Analysis  of 
Substantive  Changes 

VIII.  Availability  of  Documents 

IX.  Voluntary  Consensus  Standards 

X.  Finding  of  No  Significant  Environmental 

Impact:  Environmental  Assessment 

XI.  Paperwork  Reduction  Act  Statement 

XII.  Public  Protection  Notification 

XIII.  Regulatory  Analysis 

XIV.  Regulatory  Flexibility  Certification 

XV.  Backfit  Analysis 

XVI.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

L  Background 

On  October  27, 1978  (43  FR  50162), 
the  NRC  adopted  a  new  rule,  10  CFR 
50.44,  specifying  the  standards  for     , 
combustible  gas  control  systems.  The 
rule  required  the  apphcant  or  licensee 


to  show  that  during  the  time  period 
following  a  postulated  loss-of-coolant 
accident  (LOCA),  but  prior  to  effective 
operation  of  the  combustible  gas  control 
system,  either:  (1)  An  uncontrolled 
hydrogen-oxygen  recombination  would 
not  take  place  in  the  Containment,  or  (2) 
the  plant  could  withstand  the 
consequences  of  an  uncontrolled 
hydrogen-oxygen  recombination 
without  loss  of  safety  function.  If 
neither  of  these  conditions  could  be 
shown,  the  rule  required  that  the 
containment  be  provided  with  an 
inerted  atmosphere  to  provide 
protection  against  hydrogen  burning 
and  explosion.  The  rule  defined  a 
release  of  hydrogen  involving  up  to  5 
percent  oxidation  of  the  fuel  cladding  as 
the  amount  of  hydrogen  to  be  assumed 
in  determining  compliance  with  the 
rule's  provisions.  This  design-basis 
hydrogen  release  was  based  on  the 
design-basis  LOCA  postulated  by  10 
CFR  50.46  and  was  multiplied  by  a 
factor  of  five  for  added  conservatism  to 
address  possible  further  degradation  of 
emergency  core  cooling. 

The  accident  at  Three  Mile  Island, 
Unit  2  involved  oxidation  of 
approximately  45  percent  of  the  fuel 
cladding  [NUREG/CR-6197,  dated 
March  1994]  with  hydrogen  generation 
well  in  excess  of  the  amounts  required 
to  be  considered  for  design  purposes  by 
§  50.44.  Subsequently,  the  NRC 
reevaluated  the  adequacy  of  the 
regulations  related  to  hydrogen  control 
to  provide_greater  protection  in  the 
event  of  accidents  more  severe  than 
design-basis  LOCAs.  The  NRC 
reassessed  the  vulnerability  of  various 
containment  designs  to  hydrogen 
burning,  whicli  resulted  in  additional 
hydrogen  control  requirements  adopted 
as  amendments  to  §  50.44.  The  1981 
amendment,  which  added  paragraphs 
(c)(3)(i).  (c)(3){ii).  and  (c){3)(iii)  to  the 
rule,  imposed  the  following 
requirements: 

(1)  An  inerted  atmosphere  for  boiling 
water  reactor  (BWR)  Mark  I  and  Mark  D 
containments, 

(2)  installation  of  recombiners  for 
light  water  reactors  that  rely  on  a  purge 
or  repressurization  system  as  a  primary 
means  of  controlling  combustible  gases 
following  a  LOCA,  and 

(3)  installation  of  high  point  vents  to 
relieve  noncondensible  gases  from  the 
reactor  vessel  (46  FR  58484;  December 
2,  1981). 
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On  January  25, 1985  (50  FR  3498),  the 
NRC  published  another  amendment  to 
§  50.44.  This  amendment,  which  added 
paragraph  (c)(3)(iv),  required  a  hydrogen 
control  system  justified  by  a  suitable 
program  of  experiment  and  analysis  for 
BWRs  with  Mark  III  containments  and 
pressurized  water  reactors  (PWRs)  with 
ice  condenser  contaiimients.  In 
addition,  plants  with  these  containment 
designs  must  have  systems  and 
components  to  establish  and  maintain 
safe  shutdown  and  containment 
integrity.  These  systems  must  be  able  to 
function  in  an  environment  after 
burning  and  detonation  of  hydrogen 
unless  it  is  shown  that  these  events  are 
unlikely  to  occur.  The  control  system 
must  handle  an  amount  of  hydrogen 
equivalent  to  that  generated  from  a 
metal-water  reaction  involving  75 
percent  of  the  fuel  cladding  surrounding 
the  active  fuel  region. 

When  §  50.44  was  amended  in  1985, 
the  NRC  recognized  that  an  improved 
understanding  of  the  behavior  of 
accidents  involving  severe  core  damage 
was  needed.  During  the  1980s  and 
1990s,  the  NRC  sponsored  a  severe 
accident  research  program  to  improve 
the  understanding  of  core  melt 
phenomena,  combustible  gas  generation, 
transport  and  combustion,  and  to 
develop  improved  models  to  predict  the 
progression- of  severe  accidents.  The 
results  of  this  research  have  been 
incorporated  into  various  studies  {e.g., 
NUREG-1150  and  probabilistic  risk 
assessments  performed  as  part  of  the 
Individual  Plant  Examination  (IFE) 
program)  to  quantify  the  risk  posed  by 
severe  accidents  for  light  water  reactors. 

The  result  of  these  studies  has  been 
an  improved  understanding  of 
combustible  gas  behavior  during  severe 
accidents  and  confirmation  that  the 
hydrogen  release  postulated  from  a 
design-basis  LOCA  was  not  risk- 
significant  because  it  was  not  large 
enough  to  lead  to  early  containment 
failure,  and  that  the  risk  associated  with 
hydrogen  combustion  was  from  beyond 
design-basis  [e.g.,  severe)  accidents. 
These  studies  also  confirmed  the 
assessment  of  vulnerabilities  that  went 
into  the  1981  and  1985  amendments 
that  required  additional  hydrogen 
control  measures  for  some  containment 
designs. 

n.  Rulemaking  Initiation 

In  a  June  8, 1999,  Staff  Requirements 
Memorandum  (SRM)  on  SECY-98-300, 
Options  for  Risk-informed  Revisions  to 
10  CFR  Part  50— "Domestic  Licensing  of 
Production  and  Utilization  Facilities," 
the  NRC  approved  proceeding  with  a 
study  of  risk-informing  the  technical 
requirements  of  10  CFR  Part  50.  The 


uesday,  September  16,  2003 /Rules  and  Regulations 


NRC  staff  p:  ovided  its  plan  and 
schedule  fo  ■  the  study  phase  of  its  work 
to  risk-infoi  m  the  technical 
requiremen  :s  of  10  CFR  Part  50  in 
SECY-99-2B4,  "Proposed  Staff  Plan  for 
Risk-Inform  ing  Technical  Requirements 
in  10  CFR  P  Ml  50,"  dated  November  8, 
1999.  The  N  RC  approved  proceeding 
with  the  ph  n  for  risk-informing  the  Part 
50  technica  requirements  in  a  February 
3,  2000,  SR]  A.  Section  50.44  was 
selected  as  i  i  test  case  for  piloting  the 
process  of  r  sk-informing  10  CFR  Part  50 
in  SECY-OC  -0086,  "Status  Report  on 
Risk-Inform  ng  the  Technical 
Requiremen  ts  of  10  CFR  Part  50  (Option 
3)." 

Mr.  Chris  ie  of  Performance 
Technology  Inc.  submitted  letters, 
dated  Octob  er  7  and  November  9, 1999, 
that  request  jd  changes  to  the 
regulations  n  §  50.44.  He  requested  that 
the  regulati<  ms  be  amended  to: 

1.  Retain  (he  existing  requirement  in 
§  50.44(b}(2  (i)  for  inerting  the 
atmosphere  of  existing  Mark  I  and  Mark 
II  containmi  mts. 

2.  Retain  he  existing  requirement  in 
§  50.44{b)(2  (ii)  for  hydrogen  control 
systems  in  €  xisting  Mark  III  and  PWR 
ice  condens  jr  containments  to  be 
capable  of  h  ;indling  hydrogen  generated 
by  a  metal/v  rater  reaction  involving  75 
percent  of  tie  fuel  cladding. 

3.  Require  all  futiire  light  water 
reactors  to  p  ostulate  a  75  percent  metal/ 
water  reacti  )n  (instead  of  the  100 
percent  reqi  ired  by  the  current  rule)  for 
analyses  un  lertaken  pursuant  to 

§  50.44(c). 

4.  Retain  \  he  existing  requirements  in 
§  50.44  for  high  point  vents. 

5.  Eliminate  the  existing  requirement 
in  §  50.44(b  (2)  to  insure  a  mixed 
atmosphere  in  containment. 

6.  Eliminc  te  the  existing  requirement 
for  hydrogei  i  releases  during  design 
basis  accide  its  of  an  amoimt  equal  to 
that  produc(  d  by  a  metal/water  reaction 
of  5  percent  of  the  cladding. 

7.  Elimina  te  the  requirement  for 
hydrogen  re  combiners  or  purge  in  LWR 
containmen  s. 

8.  Elimina  te  the  existing  requirements 
for  hydrogei  i  and  oxygen  monitoring  in 
LWR  contai;  iments. 

9.  Revise  i  IDC  41— Containment 
Atmosphere  Cleanup — to  require 
systems  to  c  jntrol  fission  products  and 
other  substa  ices  that  may  be  released 
into  the  reac  tor  containment  for 
accidents  or  ly  where  there  is  a  high 
probability  fiat  fission  products  will  be 
released  to  t  le  reactor  containment. 

These  lett  srs  have  been  treated  by  the 
NRC  as  a  pe  ition  for  rulemaking  and 
assigned  Do  :ket  No.  PRM-50-68.  The 
NRC  publisl  led  a  document  requesting 
comment  oq  the  petition  in  the  Federal 


Register  on  January  12,  2000  (65  FR 
1829).  The  issues  associated  with 
§  50.44  raised  by  the  petitioner  were 
discussed  in  SECY-00-0198,  "Status 
Report  on  Study  of  Risk- Informed 
Changes  to  the  Technical  Requirements 
of  10  CFR  Part  50  (Option  3)  and 
Recommendations  on  Risk-Informed 
Changes  to  10  CFR  50.44  (Combustible 
Gas  Control)."  The  final  rule  and  the 
petition  are  consistent  in  many  areas, 
but  differ  regarding  the  functional 
requirements  for  hydrogen  and  oxygen 
monitoring,  the  requirement  for 
ensuring  a  mixed  atmosphere,  the 
source  term  of  hydrogen  for  water- 
cooled  reactors  to  analyze  in  order  to 
ensure  containment  integrity,  and  the 
need  to  revise  GDC-41 .  The  NRC's 
detailed  basis  for  including  these 
requirements  in  the  rule  is  addressed  in 
a  subsequent  section  of  this 
supplementary  information. 

Tne  NRC  also  received  a  petition  for 
rulemaking  filed  by  the  Nuclear  Energy 
Institute.  The  petition  was  docketed  on 
April  12,  2000,  and  has  been  assigned 
Docket  No.  PRM-5Q-71.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  to  edlow  nuclear  power  plant 
licensees  to  use  zirconium-based 
cladding  materials  other  than  zircaloy  or 
ZIRLO,  provided  the  cladding  materials 
meet  the  requirements  for  fuel  cladding 
performance  and  have  received 
approval  by  the  NRC  staff.  The 
petitioner  believes  the  proposed 
amendment  would  improve  the 
efficiency  of  the  regulatory  process  by 
eliminating  the  need  for  individual 
licensees  to  obtain  exemptions  to  use 
advanced  cladding  materials  that  have 
already  been  approved  by  the  NRC.  The 
change  would  remove  the  language  in 
10  CFR  50.44  regarding  the  use  of 
zirconium-based  cladding  materials 
other  than  Zircaloy  or  ZIRLO.  The  NRC 
published  a  document  requesting 
comment  on  the  petition  in  the  Federal 
Register  on  May  30,  2000  (65  FR  34599). 
The  requested  change  is  unrelated  to  the 
risk-informing  of  10  CFR  50.44.  The 
NRC  addressed  the  NEI  petition  in  this 
rulemaking  for  effective  use  of 
resources.  Although  the  final  rule  does 
not  contain  the  rule  language  changes 
requested  by  the  petitioner,  in  its 
revision  to  10  CFR  50.44,  the  NRC 
eliminated  the  old  language  referring  to 
various  types  of  fuel  cladding.  Thus,  the 
final  rule  resolves  the  petitioner's 
concern  regarding  §  50.44.  The  NRC's 
detailed  basis  for  this  decision  is 
addressed  in  a  subsequent  section  of 
this  supplementary  information. 

In  SECY-00-0198,  dated  September 
14,  2000,  the  NRC  staff  proposed  a  risk- 
informed  voluntary  alternative  to  the 
current  §  50.44.  Attachment  2  to  that 
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paper,  hereafter  referred  to  as  the 
Feasibility  Study,  used  the  framework 
described  in  Attachment  1  to  the  paper 
and  risk  insights  from  NUREG-1150  and 
the  IPE  programs  to  evaluate  the 
requirements  in  §  50.44.  The  Feasibility 
Study  found  that  combustible  gas 
generated  from  design-basis  accidents 
was  not  risk-significant  for  any 
containment  type,  given  intrinsic  design 
capabilities  or  installed  mitigative 
features.  The  Feasibility  Study  also 
concluded  that  combustible  gas 
generated  from  severe  accidents  was  not 
risk  significant  for:  (1)  Mark  I  and  II 
containments,  provided  that  the 
required  inerted  atmosphere  was 
maintained;  (2)  Mark  III  and  ice 
condenser  containments,  provided  that 
the  required  igniter  systems  were 
maintained  and  operational,  and  (3) 
large,  dry  and  sub-atmospheric 
containments  because  of  the  large 
volumes,  high  failiue  pressures,  and 
likelihood  of  random  ignition  to  help 
prevent  the  build-up  of  detonable 
hydrogen  concentrations. 

The  Feasibility  Study  did  conclude 
that  the  above  requirements  for 
combustible  gas  mitigative  features  were 
risk-significant  and  must  be  retained. 
Additionally ,  the  Feasibility  Study  also 
indicated  that  some  mitigative  features 
may  need  to  be  enhanced  beyond 
current  requirements.  This  concern  was 
identified  as  Generic  Safety  Issue-189 
(GI-189).  The  resolution  of  GI-189  will 
assess  the  costs  and  benefits  of 
improvements  to  safety  which  can  be 
achieved  by  enhancing  combustible  gas 
control  requirements  for  Mark  III  and 
ice  condenser  containment  designs.  The 
resolution  of  GI-189  is  proceeding 
independently  of  this  rulemaking.  In  an 
SRM  dated  January  19,  2001,  the  NRC 
directed  the  NRC  staff  to  proceed 
expeditiously  with  rulemaking  on  the 
risk-informed  alternative  to  §  50.44. 

hi  SECY-01-0162,  "Staff  Plans  for 
Proceeding  with  the  Risk-Informed 
Alternative  to  the  Standards  for 
Combustible  Gas  Control  Systems  in 
Light- Water-Cooled  Power  Reactors  in 
10  CFR  50.44,"  dated  August  23,  2001, 
the  NRC  staff  recommended  a  revised 
approach  to  the  rulemaking  effort.  This 
revised  approach  recognized  that  risk- 
informing  Part  50,  Option  3  was  based 
on  a  realistic  reevaluation  of  the  basis  of 
a  regulation  and  the  application  of 
realistic  risk  analyses  to  determine  the 
need  for  and  relative  value  of 
regulations  that  address  a  design-basis 
issue.  The  result  of  this  process 
necessitates  a  fundamental  reevaluation 
or  "rebaselining"  of  the  existing 
regulation,  rather  than  the  development 
of  a  voluntary  alternative  approach  to 
rulemaking.  On  November  14,  2001,  in 


response  to  NRC  direction  in  an  SRM 
dated  August  2,  2001,  the  NRC  staff 
published  draft  rule  language  on  the 
NRC  Web  site  for  stakeholder  review 
and  comment.  In  an  SRM  dated 
December  31,  2001,  the  NRC  directed 
the  staff  to  proceed  with  the  revision  to 
the  existing  §  50.44  regulations. 

HL  Final  Action 

The  NRC  is  reiaining  existing 
requirements  for  ensuring  a  mixed 
atmosphere,  inerting  Mark  I  and  11 
containments,  and  hydrogen  control 
systems  capable  of  accommodating  an 
amount  of  hydrogen  generated  from  a 
metal-water  reaction  involving  75 
percent  of  the  fuel  cladding  surrounding 
the  active  fuel  region  in  Mark  III  and  ice 
condenser  containments.  The  NRC  is 
eliminating  the  design-basis  LOCA 
hydrogen  release  from  §  50.44  and 
consolidating  the  requirements  for 
hydrogen  and  oxygen  monitoring  into 
§  50.44  while  relaxing  safety 
classifications  and  licensee 
commitments  to  certain  design  and 
qualification  criteria.  The  NRC  is  also 
relocating  and  rewording  without 
materially  changing  the  hydrogen 
control  requirements  in  §  50.34(f)  to 
§  50.44.  The  high  point  vent 
requirements  are  being  relocated  from 
§  50.44  to  a  new  §  50.46a  with  a  change 
that  eliminates  a  requirement 
prohibiting  venting  the  reactor  coolant 
system  if  it  could  "aggravate"  the 
challenge  to  containment. 

Substantive  issues  are  addressed  in 
the  following  sections. 

A.  Retention  of  Inerting,  BWR  Mark  III 
and  PWR  Ice  Condenser  Hydrogen 
Control  Systems,  Mixed  Atmosphere 
Requirements,  and  Associated  Analysis 
Requirements 

The  final  rule  retains  the  existing 
requirement  in  §50.44(c)(3){i)  to  inert 
Mark  I  and  II  type  containments.  Given 
the  relatively  small  volume  and  large 
zirconium  inventory,  these 
containments,  without  inerting,  would 
have  a  high  likelihood  of  failiue  from 
hydrogen  combustion  due  to  the 
potentially  large  concentration  of 
hydrogen  that  a  severe  accident  could 
cause.  Retaining  the  requirement 
maintains  the  current  level  of  public 
protection,  as  discussed  in  Section  4.3.2 
of  the  Feasibility  Study. 

The  final  rule  retains  the  existing 
requirements  in  §  50.44(c)(3)(iv),  (v), 
and  (vi)  that  BWRs  with  Mark  III 
containments  and  PWRs  with  ice 
condenser  containments  provide  a 
hydrogen  control  system  justified  by  a 
suitable  program  of  experiment  and 
analysis.  The  amount  of  hydrogen  to  be 
considered  is  that  generated  from  a 


metal-water  reaction  involving  75 
percent  of  the  fuel  cladding  surrounding 
the  active  fuel  region  (excluding  the 
cladding  surrounding  the  plenum 
volume).  The  analyses  must 
demonstrate  that  the  structures,  systems 
and  components  necessary  for  safe 
shutdown  and  maintaining  containment 
integrity  wilf  perform  their  functions 
during  and  after  exposure  to  the 
conditions  created  by  the  burning 
hydrogen.  Environmental  conditions 
caused  by  local  detonations  of  hydrogen 
must  be  included,  unlass  such 
detonations  can  be  shown  unlikely  to 
occur.  A  significant  beyond  design-basis 
accident  generating  significant  amounts 
of  hydrogen  (on  the  order  of  Three  Mile 
Island,  Unit  2,  accident  or  a  metal  water 
reaction  involving  75  percent  of  the  fuel 
cladding  surrounding  the  active  fuel 
region)  would  pose  a  severe  threat  to  the 
integrity  of  these  containment  types  in 
the  absence  of  the  installed  igniter 
systems.  Section  4.3.3  of  the  Feasibility 
Study  concluded  that  hydrogen 
combustion  is  not  risk-significant,  in 
terms  of  the  framework  document's 
quantitative  guidelines,  when  igniter 
systems  installed  to  meet 
§  50.44(c)(3)(iv),  (v),  and  (vi)  are 
available  and  operable.  The  NRC  retains 
these  requirements.  Previously  reviewed 
and  approved  licensee  analyses  to  meet 
the  existing  regulations  constitute 
compliance  with  this  section.  The 
results  of  these  analyses  must  continue 
to  be  documented  in  the  plant's 
Updated  Final  Safety  Analysis  Report  in 
accordance  with  §  50.71(e). 

The  final  rule  also  retains  the 
§  50.44(b)(2)  requirement  that 
containments  for  all  cvurently-licensed 
nuclear  power  plants  ensure  a  mixed 
atmosphere.  A  mixed  containment 
atmosphere  prevents  local  accumulation 
of  combustible  or  detonable  gases  that 
could  threaten  containment  integrity  or 
equipment  operating  in  a  local 
compartment. 

B.  Elimination  of  Design-Basis  LOCA 
Hydrogen  Release 

The  final  rule  removes  the  existing 
definition  of  a  design-basis  LOCA 
hydrogen  release  and  eliminates 
requirements  for  hydrogen  control 
systems  to  mitigate  such  a  release  at 
currently-licensed  nuclear  power  plants. 
The  installation  of  recombiners  and/or 
vent  and  purge  systems  previously 
required  by  §  50.44(b)(3)  was  intended 
to  address  the  limited  quantity  and  rate 
of  hydrogen  generation  that  was 
postulated  from  a  design-basis  LOCA. 
The  NRC  finds  that  this  hydrogen 
release  is  not  risk-significant.  This 
finding  is  based  on  the  Feasibility  Study 
which  found  that  the  design-basis  LOCA 
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hydrogW  release  did  not  contribute  to 
the  conditional  probability  of  a  large 
release  up  to  approximately  24  hours 
aJFter  the  onset  of  core  damage.  The 
requirements  for  combustible  gas 
control  that  were  developed  after  the 
Three  Mile  Island  Unit  2  accident  were 
intended  to  minimize  potential 
additional  challenges  to  contairunent 
due  to  long  term  residual  or 
radiolytically-generated  hydrogen.  The 
NRC  found  that  containment  loadings 
associated  with  long  term  hydrogen 
concentrations  are  no  worse  than  those 
considered  in  the  first  24  hours  and 
therefore,  are  not  risk-significant.  The 
NRC  believes  that  accumulation  of    ■ 
combustible  gases  beyond  24  hours  can 
be  managed  by  licensee  implementation 
of  the  severe  accident  management 
guidelines  (SAMGs)  or  other  ad  hoc 
actions  because  of  the  long  period  of 
time  available  to  take  such  action. 
Therefore,  the  NRC  eliminates  the 
hydrogen  release  associated  with  a 
design-basis  LOCA  from  §  50.44  and  the 
associated  requirements  that 
necessitated  the  need  for  the  hydrogen 
recombiners  and  the  backup  hydrogen 
vent  and  purge  systems. 
•  In  plants  with  Mark  I  and  II 
containments,  the  containment 
atmosphere  is  required  to  be  maintained 
with  a  low  concentration  of  oxygen, 
rendering^ it  inert  to  combustion.  Mark 
I  and  II  containments  can  be  challenged 
beyond  24  hours  by  the  long-term 
generation  of  oxygen  through  radiolysis. 
The  regulatory  analysis  for  this 
proposed  rulemaking  found  the  cost  of 
maintaining  the  recombiners  exceeded 
the  benefit  of  retaining  them  to  prevent 
containment  failure  sequences  that 
progress  to  the  very  late  time  frame.  The 
NRC  believes  that  this  conclusion 
would  also  be  true  for  the  backup 
hydrogen  purge  system  even  though  the 
cost  of  the  hydrogen  purge  system 
would  be  much  lower  because  the 
system  also  is  needed  to  inert  the 
containment. 

The  NRC  continues  to  view  severe 
accident  management  guidelines  as  an 
important  part  of  the  severe  accident 
closure  process.  Severe  accident 
management  guidelines  are  part  of  a 
voluntary  industry  initiative  to  address 
accidents  beyond  the  design  basis  and 
emergency  operating  instructions.  In 
November  1994,  current  nuclear  power 
plant  licensees  committed  to  implement 
severe  accident  management  at  their 
plants  by  December  31,  1998,  using  the 
guidance  contained  in  NEI  91-04, 
Revision  1,  "Severe  Accident  Issue 
Closure  Guidelines."  Generic  severe 
accident  management  guidelines 
developed  by  each  nuclear  steam  system 
supplier  owners  group  includes  either 


purging  an<  venting  or  venting  the 
containmet  t  to  address  combustible  gas 
control.  On  the  basis  of  the  industry- 
wide comni  itment,  the  NRC  is  not 
requiring  sv.ch  capabilities,  but 
continues  t*  view  purging  and/or 
controlled  1  enting  of  all  containment 
types  to  be  m  important  combustible 
gas  control  itrategy  that  should  be 
considered  in  a  plant's  severe  accident 
managemer  t  guidelines. 

C.  Oxygen  I  lonitoring  Requirements 

The  final  rule  amends  §  50.44  to 
codify  the  e  xisting  regulatory  practice  of 
monitoring  oxygen  in  ciurently-licensed 
nuclear  pov  rer  plant  containments  that 
use  an  inert  3d  atmosphere  for 
combustibld  gas  control.  Standard 
technical  sp  ecifications  and  licensee 
technical  sf  ecifications  currently 
require  oxy  ;en  monitoring  to  verify  the 
inerted  con  lition  in  containment. 
Combustibl !  gases  produced  by  beyond 
design-basil  accidents  involving  both 
fuel-claddir  g  oxidation  and  core- 
concrete  in!  sraction  would  be  risk- 
significant  ]  or  plants  with  Mark  1  and  II 
containmen  ts  if  not  for  the  inerted 
containmen  t  atmosphere.  If  an  inrrted 
containmen  t  was  to  become  de-inerted 
during  a  sig  lificant  beyond  design-basis 
accident,  th  ;n  other  severe  accident 
managemer  I  strategies,  such  as  purging 
and  venting ,  would  need  to  be 
considered.  The  oxygen  monitoring  is 
needed  to  ii  iplement  these  severe 
accident  ma  nagement  strategies,  in 
plant  emerg3ncy  operating  procedures, 
and  as  an  ir  put  in  emergency  response 
decision  ma  king. 

The  final  rule  reclassifies  oxygen 
monitors  as  non  safety-related 
component! .  Currently,  as 
recommend  3d  by  the  NRC's  Regulatory 
Guide  (RG)  1.97,  oxygen  monitors  are 
classified  as  Category  1.  Category  1  is 
defined  as  mplying  to  instrumentation 
designed  fo   monitoring  variables  that 
most  direct  y  indicate  the 
accomplish;  nent  of  a  safety  function  for 
design-basi!  events.  By  eliminating  the 
design-basii  LOCA  hydrogen  release, 
the  oxygen  i  nonitors  are  no  longer 
required  to  nitigate  design-basis 
accidents.  1  le  NRC  finds  that  Category 
2,  defined  ii  i  RG  1.97,  as  applying  to 
instruments  lion  designated  for 
indicating  s  ^stem  operating  status,  to  be 
the  more  ap  jropriate  categorization  for 
the  oxygen  nonitors,  because  the 
monitors  w  II  still  continue  to  be 
required  to  .ferify  the  status  of  the 
inerted  coni  ainment.  Further,  the  NRC 
believes  tha ;  sufficient  reliability  of 
oxygen  mor  itoring,  commensurate  with 
its  risk-sign  ficance,  will  be  achieved  by 
the  guidano  j  associated  with  the 
Category  2  c  lassification.  Because  of  the 


various  regulatory  means,  such  as 
orders,  that  were  used  to  implement 
post-TMI  requirements,  this  relaxation 
may  require  a  license  amendment  at 
some  facilities.  Licensees  would  also 
need  to  update  their  final  safety  analysis 
report  to  reflect  the  new  classification 
and  RG  1.97  categorization  of  the 
monitors  in  accordance  with  10  CFR 
50.71(e), 

D.  Hydrogen  Monitoring  Requirements 

The  final  rule  maintains  the  existing 
requirement  in  §  50.44(b)(1)  for 
monitoring  hydrogen  in  the 
containment  atmosphere  for  all 
currently-licensed  nuclear  power  plants. 
Section  50.44fb)(l),  standard  technical 
specifications  and  licensee  technical 
specifications  currently  contain 
requirements  for  monitoring  hydrogen, 
including  operability  and  surveillance 
requirements  for  the  monitoring 
systems.  Licensees  have  made 
commitments  to  comply  with  design 
and  qualification  criteria  for  hydrogen 
monitors  specified  in  NUREG-0737, 
Item  II.F.l,  Attachment  6  and  in  RG 
1.97.  The  hydrogen  monitors  are 
required  to  assess  the  degree  of  core 
damage  during  a  beyond  design-basis 
accident  and  confirm  that  randcgn  or 
deliberate  ignition  has  taken  place. 
Hydrogen  monitors  are  also  used,  in 
conjunction  with  oxygen  monitors  in 
inerted  containments,  to  guide  response 
to  emergency  operating  procedures. 
Hydrogen  monitors  are  also  used  in 
emergency  operating  procedures  of 
BWR  Mark  III  facilities.  If  an  explosive 
mixture  that  could  threaten  containment 
integrity  exists,  then  other  severe 
accident  management  strategies,  such  as 
purging  and/ or  venting,  would  need  to 
be  considered.  The  hydrogen  monitors 
are  needed  to  implement  these  severe 
accident  management  strategies. 

The  final  rule  reclassifies  the 
hydrogen  monitors  as  non  safety-related 
components  for  currently-licensed 
nuclear  power  plants.  With  the 
elimination  of  tiie  design-basis  LOCA 
hydrogen  release  (see  Item  B.  earlier), 
the  hydrogen  monitors  are  no  longer 
required  to  support  mitigation  of  design- 
basis  accidents.  Therefore,  the  hydrogen 
monitors  do  not  meet  the  definition  of 
a  safety-related  component  as  defined  in 
§  50.2.  This  is  consistent  with  tlie  NRC's 
determination  that  oxygen  monitors  that 
cire  used  for  beyond-design  basis 
accidents  need  not  be  safety  grade.  i 

Currently,  RG  1.97  recommends 
classifying  the  hydrogen  monitors  in 
Category  1,  defined  as  applying  to 
instrumentation  designed  for 
monitoring  key  variables  that  most 
directly  indicate  the  accomplishment  of 
a  safety  function  for  design-basis 
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accident  events.  Because  the  hydrogen 
monitors  no  longer  meet  the  definition 
of  Category  1  in  RG  1.97,  the  NRC 
believes  that  licensees'  current 
commitments  are  imnecessarily 
burdensome.  The  NRC  beHeves  that 
Category  3,  as  defined  in  RG  1.97,  is  an 
appropriate  categorization  for  the 
hydrogen  monitors  because  the 
monitors  are  required  to  diagnose  the 
course  of  significant  beyond  design- 
basis  accidents.  Category  3  applies  to 
high-quality,  off-the-shelf  backup  and 
diagnostic  instrumentation.  As  with  the 
revision  to  oxygen  monitoring,  this 
relaxation  may  also  require  a  license 
amendment  at  some  facilities.  Licensees 
will  also  need  to  update  their  final 
safety  analysis  report  to  reflect  the  new 
classification  and  RG  1.97  categorization 
of  the  monitors  in  accordance  with  10 
CFR  50.71(e). 

E.  Technical  Specifications  for 
Hydrogen  and  Oxygen  Monitors 

As  discussed  in  III.C  and  lU.D  above, 
the  amended  rule  requires  equipment 
for  monitoring  hydrogen  in  aJl 
containments  and  for  monitoring 
oxygen  in  containments  that  use  an 
inerted  atmosphere.  The  rule  also 
requires  that  this  equipment  must  be 
functional,  reliable,  and  capable  of 
continuously  measuring  the 
concentration  of  oxygen  and/or 
hydrogen  in  containment  atmosphere 
following  a  beyond  design-basis 
accident  for  combustible  gas  control  and 
severe  accident  management,  including 
emergency  planning.  Because  of  the 
importance  of  these  monitors  for  the 
management  of  severe  accidents,  the 
NRC  staff  evaluated  whether  operability 
and  surveillance  requirements  for  these 
monitors  should  be  included  in  the 
technical  specifications. 

In  order  to  be  retained  in  the  technical 
specifications,  the  monitors  must  meet 
one  of  the  four  criteria  set  forth  by  10 
CFR  50.36.  These  criteria  are  as  follows: 

1.  Installed  instrumentation  that  is 
used  to  detect,  and  indicate  in  the 
control  room,  a  significant  abnormal 
degradation  of  the  reactor  coolant 
pressure  boundary. 

2.  A  process  variable,  design  featiu-e, 
or  operating  restriction  that  is  an  initial 
condition  of  a  design  basis  accident  or 
transient  analysis  that  either  assumes 
the  failure  of  or  presents  a  challenge  to 
the  integrity  of  a  fission  product  barrier. 

3.  A  structure,  system,  or  component 
that  is  part  of  the  primary  success  path 
and  that  functions  or  actuates  to 
mitigate  a  design  basis  accident  or 
transient  that  either  assumes  the  failure 
of  or  presents  a  challenge  to  the 
integrity  of  a  fission  product  barrier. 


4.  A  structure,  system  or  component 
that  operating  experience  or 
probabilistic  risk  assessment  has  shown 
to  be  significant  to  public  health  and 
safety. 

As  stated  in  the  Federal  Register 
notice  (60  FR  36953)  for  the  final  rule 
for  technical  specifications,  these 
criteria  were  established  to  address  a 
"trend  toward  including  in  technical 
specifications  not  only  those 
requirements  derived  from  the  analyses 
and  evaluations  included  in  the  safety 
analysis  report  but  also  essentially  all 
other  Commission  requirements 
governing  the  operation  of  nuclear 
power  plants.  This  extensive  use  of 
technical  specifications  is  due  in  part  to 
a  lack  of  well-defined  criteria  (in  either 
the  body  of  the  rule  or  in  some  other 
regulatory  dociunent)  for  what  should 
be  included  in  technical  specifications." 
As  such,  the  NRC  has  decided,  and 
established  by  rule,  not  to  duplicate 
regulatory  requirements  in  the  technical 
specifications. 

Hydrogen  and  oxygen  monitors  do  not 
meet  criteria  1,  2,  or  3  of  10  CFR  50.36 
described  above.  In  addition,  the 
Feasibility  Stud}*  performed  by  the  NRC, 
and  documented  in  section  4  of 
Attachment  2  of  SECY-00-0198, 
concluded  that  the  requirement  to 
provide  a  system  to  measure  the 
hydrogen  concentration  in  contaiiunent 
does  not  contribute  to  the  risk  estimates 
for  core  melt  accidents  for  large  dry 
containments;  is  not  risk  significant 
during  the  early  stages  of  core  melt 
accidents  for  Mark  I  and  Mark  II 
containments;  and  is  not  risk  significant 
in  terms  of  dealing  with  the  combustion 
threat  of  a  core  melt  accident  (except  for 
those  conditions  when  the  igniters  are 
not  operable,  e.g.,  Station  Blackout)  for 
Mark  III  and  ice  condenser 
contaiiunents.  These  conclusions  were 
based  on  the  assumptions  that  Mark  I 
and  Mark  II  containments  are  inert  and 
hydrogen  igniters  are  operable  for  Mark 
III  and  ice  condenser  containments.  It 
should  be  noted  that  the  existing 
technical  specification  requirements  for 
hydrogen  igniters  and  for  maintaining 
primary  containment  oxygen 
concentration  below  4  percent  by 
voliune  (j.e.,  inerted),  are  not  being 
removed;  therefore,  the  conclusions  in 
the  Feasibility  Study  on  the  risk 
significance  of  the  hydrogen  monitors 
remain  valid.  On  this  basis,  the  NRC  has 
concluded  that  hydrogen  monitors  do 
not  meet  criterion  4  of  10  CFR  50.36. 

Oxygen  monitoring  is  not  the  primary 
means  of  indicating  a  significant 
abnormal  degradation  of  the  reactor 
coolant  pressure  boundary.  Oxygen 
monitors  are  used  to  determine  the 
primary  containment  oxygen 


concentration  in  boiling  water  reactors. 
As  stated  above,  the  limit  for  primary 
containment  oxygen  concentration  for 
Mark  I  and  II  containments  will  remain 
in  technical  specifications;  therefore,  a 
technical  specification  requirement  for 
oxygen  monitors  would  be  redundant. 
In  addition,  technical  specifications  for 
hydrogen  igniters  for  Mark  III 
containments  will  remain.  The  oxygen 
monitors  have  been  shown  by 
probabilistic  risk  assessment  to  not  be 
risk-significant.  On  this  basis,  the  NRC 
has  concluded  that  oxygen  monitors  do 
not  meet  criterion  4  of  10  CFR  50.36. 

The  NRC  has  several  precedents 
regarding  not  duplicating  regulatory 
requirements  for  severe  accidents  in  the 
technical  specifications.  The 
Anticipated  Transients  Without  Scram 
(ATWS)  rule,  (10  CFR  50.62)  requires 
each  pressurized  water  reactor  to  have 
equipment  fi-om  sensor  output  to  final 
actuation  device,  diverse  from  the 
reactor  trip  system,  to  automatically 
initiate  the  auxiliary  (or  emergency) 
feedwater  system  and  initiate  a  turbine 
trip  under  conditions  indicative  of  an 
ATWS.  This  equipment  is  requii^  to  be 
designed  to  perform  its  function  in  a 
reliable  manner  and  has  no  associated 
requirements  inc6rporated  in  the 
technical  specifications.  The  Station 
Blackout  (SBO)  rule.  (10  CFR  50.63) 
requires  that  each  light  water  reactor 
must  be  able  to  withstand  and/or 
recover  fi-om  a  station  blackput  event. 
Section  50.63  also  states  that  an 
alternate  ac  power  source  will  constitute 
acceptable  capability  to  withstand 
station  blackout  provided  an  analysis  is 
performed  that  demonstrates  that  the 
plant  has  this  capability  from  onset  of 
the  station  blackout  until  the  alternate  ~ 
ac  source  and  required  shutdown 
equipment  are  started  and  lined  up  to 
operate.  Again,  no  requirements  for  the 
alternate  ac  source  are  required  to  be  in 
technical  specifications. 

NRC  experience  with  implementation 
of  the  above  regulations  for  non  safety- 
ielated  equipment  has  shown  that 
reliability  commensurate  with  severe 
accident  assumptions  is  assured  without 
including  such  equipment  in  technical 
specifications.  According  to  the  "Final 
Report — Regulatory  Effectiveness  of  the 
Station  Blackout  Rule"  (ADAMS 
ACCESSION  NUMBER:  ML003741781). 
the  reliability  of  the  alternate  ac  power 
source  has  improved  after 
implementation  of  the  SBO  rule.  It 
states: 

"Before  the  SBO  rule  was  issued,  only 
11  of  78  plants  surveyed  had  a  formal 
EDG  reliability  program,  11  of  78  plants 
had  a  unit  average  EDG  reliability  less 
that  0.95,  and  2  of  78  had  a  unit  average 
EDG  reliability  of  less  that  0.90.  Since 
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the  SBO  rule  was  issued,  all  plants  have 
established  an  EDG  reliability  program 
that  has  improved  EDG  reliability.  A 
report  shows  that  only  3  of  102 
operating  plants  have  a  unit  average 
EDG  reliability  less  than  0.95  and  above 
0.90  considering  actual  performance  on 
demand,  and  maintenance  (and  testing) 
out  of  service  (MOOS)  with  the  reactor 
at  power." 

Therefore,  the  NRC  staff  has 
concluded  that  requirements  for 
hydrogen  and  oxygen  monitors  can  be 
removed  from  technical  specifications. 
The  basis  for  this  conclusion  is: 

1.  These  monitors  do  not  meet  the 
criteria  of  10  CFR  50.36, 

2.  The  amended  10  CFR  50.44 
requires  hydrogen  and  oxygen  monitors 
to  be  maintained  reliable  and 
functional,  and 

3.  The  regulatory  precedents  set  by 
the  treatment  of  other  equipment  for 
severe  accidents  required  by  10  CPR 
50.62  and  50.63. 

F.  Combustible  Gas  Control 
Requirements  for  Future  Applicants 

Section  50.44(c)  of  the  final  rule  sets 
forth  combustible  gas  control 
requirements  for  all  future  water-cooled 
nuclear  power  reactor  designs  with 
characteristics  (e.g.  type  and  quantity  of 
cladding  materials)  such  that  the 
potential  for  production  of  combustible 
gases  is  comparable  to  ciurently- 
licensed  light-water  reactor  designs.  The 
NRC's  requirements  for  futtue  reactors 
previously  specified  in  §  50.34(f)(2)(ix) 
have  been  reworded  for  conciseness  but 
without  material  change  and  relocated 
to  §  50.44(c)(2)  to  consolidate  the 
combustible  gas  control  requirements  in 
§  50.44  for  easier  reference.  This  sub- 
paragraph requires  a  system  for 
hydrogen  control  that  can  safely 
accommodate  hydrogen  generated  by 
the  equivalent  of  a  100  percent  fuel  clad 
metal-water  reaction  and  must  be 
capable  of  precluding  uniformly 
distributed  concentrations  of  hydrogen 
from  exceeding  10  percent  (by  volume). 
If  these  conditions  cannot  be  satisfied, 
an  inerted  atmosphere  must  be  provided 
within  the  containment.  The 
requirements  specified  in  amended 
§  50.44(c)(2)  are  applicable  to  future 
water-cooled  reactors  with  the  same 
potential  for  the  production  of 
combustible  gas  as  currently-licensed 
light-water  reactor  designs  and  are 
consistent  with  the  criteria  currently 
contained  in  §  50.34(f)(2)(ix)  to  preclude 
local  concentrations  of  hydrogen 
collecting  in  areas  where  unintended 
combustion  or  detonation  could  cause 
loss  of  containment  integrity  or  loss  oi 
appropriate  accident  mitigating  features. 
Additional  advantages  of  providing 


hydrogen  ccntrol  mitigation  features 
(rather  than  pliance  on  random  ignition 
of  richer  mixtures)  include  the  lessening 
of  pressure  and  temperature  loadings  on 
the  containxi  lent  and  essential 
equipment. '  These  requirements  reflect 
the  Commis  lion's  expectation  that 
future  desigi  is  will  achieve  a  higher 
standard  of !  evere  accident  performance 
(50  PR  3213  J;  August  8,  1985). 

Section  5(  .44(d)  applies  to  non-water- 
cooled  react  irs  and  water-cooled 
reactors  that  have  different 
characteristi  cs  regarding  the  production 
of  combustil  ile  gases  from  current  light- 
water  reacto  "s.  Because  the  specific 
details  of  th(  i  designs  and  construction 
materials  us  sd  in  such  future  reactors 
cannot  now  je  known,  paragraph  (d) 
specifies  a  g  meral  performance-based 
requirement  that  future  applicants 
submit  infor  nation  to  the  NRC 
indicating  h  )w  the  safety  impacts  of 
combustible  gases  generated  during 
design-basis  and  significant  beyond 
design-basis  accidents  are  addressed  to 
ensiue  adeqi  late  protection  of  public 
health  and  s  ifety  and  common  defense 
and  security  This  information  must  be 
based  in  par  upon  a  design-specific 
probabilistic  risk  assessment.  The 
Commission  has  endorsed  the  use  of 
PRAs  as  a  to  )1  in  regulatory 
decisionmal  ing,  see  Use  of  Pronabilistic 
Risk  Assessi  lent  Methods  in  Nuclear 
Activities:  F  nal  Policy  Statement  (60  PR 
42622,  Augt  St  16, 1995),  and  is 
currently  us  ng  PRAs  as  one  element  in 
evaluating  p  -oposed  changes  to 
licensing  bai  es  for  currently  licensed 
nuclear  pow  jr  plants,  see  Regulatory 
Guide  1.174  An  Approach  for  Using 
Probabilistic  Risk  Assessment  in  Risk- 
Informed  De  ■:isionmaking:  General 
Guidance  (Ji  ly  1998)  and  Standard 
Review  Plan  Chapter  19,  "Use  of 
Probabilistic  Risk  Assessment  in  Plant- 
Specific,  Ris  c  Informed 
Decisionmal  ing:  General  Guidance," 
NUREG-08C  0  (July  1998).  The  use  of 
PRA  methoc  ologies  in  determining 
whether  sev(  ire  accidents  involving 
combustible  gas  must  be  addressed  by 
future  non-v  ater-cooled  reactor  designs 
(and  water-c  aoled  designs  which  have 
different  con  ibustible  gas  generation 
characteristi  :s  as  compared  with  the 
current  fleet  of  light-water-cooled 
reactors)  is  a  logical  extension  of  the 
NRC's  effort!  to  expand  the  use  of  PRAs 
in  regulator^  decisionmaking. 

At  this  tin  e,  the  NRC  is  not  able  to 
set  forth  a  de  tailed  description  of,  or 
specific  critf  ria  for  defining  a 
"significant'  beyond  design-basis- 
accident  for  hese  future  reactor  designs, 
because  the  uel  and  vessel  design, 
cladding  ma  erial,  coolant  type,  and 
containment  strategy  for  these  reactor 


designs  are  unknown  at  the  time  of  this 
final  rulemaking.  Based  in  part  upon  the 
design-specific  PRA,  the  NRC  will 
determine:  (i)  What  type  of  accident  is 
considered  "significant"  for  each  future 
reactor  design;  "(ii)  whether  combustible 
gas  control  measures  are  necessary,  and 
if  so,  (iii)  whether  the  combustible  gas 
control  measures  proposed  for  each 
design  provide  adequate  protection  to 
public  health  and  safety  and  common 
defense  and  security.  Although  it  is 
impossible  at  this  time  to  provide  a 
detailed  description  or  criteria  for 
determining  what  constitutes  a 
"significant"  beyond  design-basis 
accident  for  the  future  reactors  that  are 
subject  to  this  provision,  the  NRC 
nonetheless  believes  that  the  concept  of 
"significant"  with  respect  to  severe 
accidents  has  regulatory  precedent 
which  will  guide  the  NRC  staff's 
evaluation  of  the  PRA  information  for 
future  plants.  Section  50.34(f)(2)(ix)  of 
the  NRC's  current  regulations  already 
defines  what  is  in  essence  the 
significant  beyond  design-basis  accident 
which  future  reactor  designs 
comparable  to  current  light-water 
reactor  designs  must  be  capable  of 
addressing,  viz.,  an  accident  comparable 
to  a  degraded  core  accident- at  a  current 
light-water  reactor  in  which  a  metal- 
water  reaction  occurs  involving  100 
percent  of  the  fuel  cladding  surrounding 
the  active  fuel  region  (excluding  the 
cladding  surrounding  the  plenum 
volume).  With  respect  to  other  "beyond 
design-basis"  accidents,  the 
Commission  has  addressed  anticipated 
transients  without  scram  (ATWS),  and 
station  blackout,  which  are  currently 
regarded  as  '  'beyond  design-basis 
accidents."  The  nuclear  power  industry, 
at  the  behest  of  the  NRC,  has  developed 
severe  accident  management  guidelines 
to  provide  for  a  systematized  approach 
for  responding  to  severe  accidents 
during  operations.  Finally,  the 
Commission  has  required  all  nuclear 
power  plant  licensees  to  implement 
emergency  preparedness  planning  to 
address  the  potential  for  offsite  releases 
of  radiation  in  excess  of  10  CFR  Part  100 
limits.  A  careful  review  of  these 
regulatory  efforts  discloses  a  common 
thread:  regulatory  actions  addressing 
"beyond  design-basis"  accidents  have 
generally  been  determined  based  upon  a 
consideration  of  probability  of  the 
accident,  together  with  consideration  of 
the  potential  scope  and  seriousness  of 
the  health  and  property  value  impacts  to 
the  general  public.  Thus,  it  is  possible 
to  set  forth  a  high-level  conceptual 
description  of  a  "significant"  beyond 
design-basis  accident  involving 
combustible  gas  for  which  the 
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Commission  intends  for  future  non- 
water-cooled  reactor  designers  to 
address.  First,  such  an  accident  would 
have  relatively  low  probability  of 
occurrence,  based  upon  the  PRA,  but 
would  not  be  so  small  that  the  accident 
would  be  deemed  incredible.  Second,  a 
"significant"  beyond  design-basis 
accident  involving  combustible  gas 
would  have  serious  offsite  consequences 
for  the  public,  involving  the  potential 
for  death  or  significant  acute  or  chronic 
health  effects  to  the  general  public  and/ 
or  significant  radioactive  contamination 
of  offsite  property  which  could  result  in 
permanent  or  long-term  commitment  of 
property  to  nuclear  use.  Such  accidents 
would  typically  call  for  activation  of 
offsite  emergency  preparedness 
measiu-es  in  order  to  mitigate  the 
adverse'effects  on  public  health  and 
safety. 

The  NRC  is  currently  preparing  a 
Draft  Regulatory  Guide  DG-1122  for 
public  comment,  in  which  the  terms, 
"significant  sequences"  and  "significant 
contributors"  are  expected  to  be 
addressed.  In  addition,  as  part  of  the 
proposed  rulemaking  for  risk-ipforming 
10  CFR  §  50.46  the  Commission  has 
instructed  the  NRC  staff  to  develop 
suitable  metrics  for  determining  the 
appropriate  risk  cutoff  for  defining  the 
maximum  LOCA  size.  The  metrics  are  to 
take  into  account  the  uncertainties 
inherent  in  development  of  PRAs.  The 
NRC  expects  that  these  regulatory 
activities  will  ultimately  result  in  more 
detailed  exemiples  of  the  "significant 
beyond  design-basis"  concept  to  assist  a 
potential  applicant  in  developing  the 
design  for  a  future  non-water-cooled 
reactor  (and  water-cooled  reactor 
designs  which  are  significantly  different 
in  concept  from  current  light-water- 
cooled  reactors),  and  to  guide  the  NRC's 
review  of  an  application  involving  such 
a  design. 

G.  Clarification  and  Relocation  of  High 
Point  Vent  Requirements  From  10  CFR 
50.44  to  10  CFR  50.46a 

The  final  rule  removes  the  current 
requirements  for  high  point  vents  from 
§  50.44  and  transfers  them  to  a  new 
§  50.46a.  The  NRC  is  relocating  these 
requirements  because  high  point  vents 
are  relevant  to  emergency  core  cooling 
system  (ECCS)  performance  during 
severe  accidents,  and  the  final  §  50.44 
does  not  address  ECCS  performance. 
The  requirement  to  install  high  point 
vents  was  adopted  in  the  1981 
amendment  to  §  50.44.  This  requirement 
permitted  venting  of  noncondensible 
gases  that  may  interfere  with  the  natural 
circulation  pattern  in  the  reactor  coolant 
system.  This  process  is  regarded  as  an 
important  safety  feature  in  accident 


sequences  that  credit  natural  circulation 
of  the  reactor  coolant  system.  In  other 
sequences,  the  pockets  of 
noncondensible  gases  may  interfere 
with  pump  operation.  The  high  point 
vents  could  be  instrumental  for 
terminating  a  core  damage  accident  if 
ECCS  operation  is  restored.  Under  these 
circumstances,  venting  noncondensible 
gases  from  the  vessel  allows  emergency 
core  cooling  flow  to  reach  the  damaged 
reactor  core  and  thus,  prevents  further 
accident  progression. 

The  final  rule  amends  the  language  in 
§  50.44(c)(3)(iii)  by  deleting  the 
statement,  "the  use  of  these  vents 
during  and  following  an  accident  must 
not  aggravate  the  challenge  to  the 
containment  or  the  course  of  the 
accident."  For  certain  severe  accident 
sequences,  the  use  of  reactor  coolant 
system  high  point  vents  is  intended  to 
reduce  the  amount  of  core  damage  by 
providing  an  opportunity  to  restore 
reactor  core  cooling.  Although  the 
release  of  noncondensible  and 
combustible  gases  from  the  reactor 
coolant  system  will,  in  the  short  term, 
"aggravate"  the  challenge  to 
containment,  the  use  of  these  vents  will 
positively  affect  the  overall  course  of  the 
accident.  The  release  of  any  combustible 
gases  from  the  reactor  coolant  system 
has  been  considered  in  the  contairunent 
design  and  mitigative  features  that  are 
required  for  combustible  gas  control. 
Any  reactor  coolant  system  venting  is 
highly  unlikely  to  affect  containment 
integrity;  however,  such  venting  will 
reduce  the  likelihood  of  further  core 
damage.  Because  overall  plant  safety  is 
increased  by  venting  through  high  point 
vents,  the  final  rule  does  not  include 
this  statement  in  §  50.46a. 

H.  Elimination  of  Post-Accident  Inerting 

The  final  rule  no  longer  provides  an 
option  to  use  post-accident  inerting  as  a 
means  of  combustible  gas  control. 
Although  post-accident  inerting  systems 
were  permitted  as  a  possible  alternative 
for  mitigating  combustible  gas  concerns 
after  the  accident  at  Three  Mile  Island, 
Unit  2,  no  licensee  has  implemented 
such  a  system  to  date.  Concerns  with  a 
post-accident  inerting  system  include 
increase  in  containment  pressure  with 
use,  limitations  on  emergency  response 
personnel  access,  and  cost.  Sections 
50.44(c){3)(iv)(D)  and  50.34(f)(ix)(D)  of 
the  former  rule  were  adopted  to  address 
these  concerns.  On  November  14,  2001, 
draft  rule  language  was  made  available 
to  elicit  comment  from  interested 
stakeholders.. The  draft  rule  language 
recommended  eliminating  the  option  to 
use  post-accident  inerting  as  a  means  of 
combustible  gas  control  and  asked 
stakeholders  if  there  was  a  need  to 


retain  these  requirements.  Stakeholder 
feedback  supported  elimination  of  the 
post-accident  inerting  option  and 
indicated  that  licensees  do  not  intend  to 
convert  existing  plants  to  use  post- 
accident  inerting.  Because  there  is  no 
need  for  the  regulations  to  support  an 
approach  that  is  unlikely  to  be  used,  the 
NRC  has  decided  to  eliminate  post- 
accident  inerting  requirements  in  the 
final  rule. 

IV.  Comments  and  Resolution  on 
Proposed  Rule  and  Draft  Regulatory 
Guide 

The  60-day  comment  period  for  the 
proposed  rule  closed  on  October  16, 
2002.  The  NRC  received  14  letters,  from 
14  commenters,  containing 
approximately  43  comments  on  the 
proposed  rule  and  draft  regulatory 
guide.  Seven  of  the  commenters  were 
licensees,  two  were  vendors,  two  were 
representatives  of  utility  groups  (the 
Nuclear  Energy  Institute  and  the 
Nuclear  Utility  Group  on  Equipment 
Qualification),  two  were  private 
citizens,  and  one  was  a  citizen  group. 
Nuclear  Information  and  Resource 
Service.  All  comments  were  considered 
in  formulating  the  final  rule.  Copies  of 
the  letters  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
located  at  11555  Rockville  Pike,  Room 
O-l  F23,  Rockville,  Maryland  20852. 

Documents  created  or  received  at  the 
NRC  after  October  16,  2002,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://wH'w. nrc.gov/reading- 
rm.html.  From  this  site,  the  public  can 
gain  entry  into  the  NRC's  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  wJiich  provides  text 
and  image  files  of  NRC's  public 
dociunents.  These  same  documents  also 
may  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemaking  Web  site  established  by  NRC 
for  this  rulemaking  at  http:// 
rule  forum .  llnl.gov. 

The  following  sections  set  forth  the 
resolution  of  the  public  comments. 

A.  General  Comments 

Many  commenters  expressed  strong 
support  for  the  rule  to  improve  the 
regulations  in  §  50.44  and 
"commend[ed]  the  NJ^C  for  developing 
a  rule  based  on  risk-informed  and 
performance-based  insights  that  would  - 
eliminate  unnecessary  regulatory 
requirements."  One  industry  commenter 
indicated  that  this  rule  will  enhance 
public  health  and  safety  because  it 
increases  the  reliability  of  the  hydrogen 
and  oxygen  monitoring  systems.  The 
Advisory  Conunittee  on  Reactor 
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Safeguards  (ACRS)  stated  ^at  the  draft 
proposed  rulemaking  for  risk-informed 
revisions  to  10  CFR  50.44  will  provide 
more  effective  and  efficient  regulation  to 
deal  with  combustible  gases  in 
containments. 

The  NRC  also  received  feedback  on 
several  issues  for  which  comments  were 
specifically  requested  in  the  draft  rule 
language.  The  existing  rule  provides 
detailed,  prescriptive  instructions  using 
American  Society  of  Mechanical 
Engineers  (ASME)  references  for 
analyzing  the  performance  of  boiling 
water  reactor  (BWR)  Mark  III  and 
pressurized  water  reactor  (PWR)  ice 
condenser  containments.  In  the  final 
rule,  the  NRC  has  provided  an  option 
for  a  more  performance-based  approach, 
which  received  positive  public 
comment.  Based  upon  stakeholder 
input,  the  final  rule  eliminates  the 
existing  references  to  ASME  standards 
and  other  prescriptive  requirements. 
The  regulatory  guide  attached  to  this 
paper  includes  the  ASME  approach  as 
one  in  which  the  intent  of  the 
regulations  could  be  satisfied. 

One  private  citizen  questioned  why 
the  ^4RC  was  considering  relaxing     ' 
requirements  that  provide  protection 
against  some  of  the  uncertainties  and 
hazards  of  nuclear  power.  A  citizen 
group  opposed  the  changes  by 
contending  that  eliminating  the  design- 
basis  accident  release,  relaxing  safety 
classifications,  and  relaxing  licensee 
commitments  to  certain  design  and 
qualification  criteria  only  benefits  the 
money  interests  of  the  licensees.  This 
group  also  stated  its  belief  that  the 
NRC's  reliance  on  limited  Three  Mile 
Island  (TMI)  data  points  was 
insufficient  to  relax  requirements  solely 
to  accommodate  industry  cost  cutting 
strategies. 

The  NRC  is  moving  to  risk-informed, 
performance-based  regulation  that  takes 
into  accoimt  the  benefits  and 
consequences  of  actions  by  licensees 
and  the  NRC.  One  of  the  benefits  of  risk- 
informed  regulation  is  that  it 
concentrates  resources  on  areas  that  are 
more  important  and  minimizes  resqurce 
allocation  on  areas  that  are  shown  to  be 
less  significant.  As  part  of  the  basis  for ' 
deciding  the  level  of  importance  of 
various  areas,  during  the  ISSOs  and 
1990s,  the  NRC  sponsored  a  severe 
accident  research  program  to  improve 
the  imderstanding  of  core  melt 
phenomena,  combustible  gas  generation, 
transport,  and  combustion,  and  to 
develop  improved  models  to  predict  the 
progression  of  severe  accidents.  The 
results  of  this  research  have  been 
incorporated  into  various  studies  (e.g., 
NUREG-1150  and  probabilistic  risk 
assessments  performed  as  part  of  the 


Individual  Plant  Examination  (IPE) 
program)  to  i  [uantify  the  risk  posed  by 
severe  accid  mts  for  light  water  reactors. 
The  result  oi  these  studies  has  been  an 
improved  ui  derstanding  of  combustible 
gas  behavior  during  severe  accidents 
and  confirm!  ition  that  the  combustible 
gas  release  postulated  from  a  design- 
basis  LOCA  was  not  risk-significant 
because  it  would  not  lead  to  early 
containment! failure,  and  that  the  risk 
associated  with  gas  combustion  was 
ft-om  beyond -design-basis  (e.g.,  severe) 
accidents. 

In  making  its  regulatory  decisions,  the 
NRC  first  coi  Lsiders  public  safety,  then 
other  issues  i  ;uch  as  public  confidence 
and  reducinj  unnecessary  regulatory 
burden.  Base  d  upon  the  results  of 
significant  re  search  into  design-basis 
and  beyond  i  lesign-basis  accidents,  the 
NRC  has  det(  irmined  that  a  design-basis 
combustible  jas  release  is  not  risk- 
significant  ai  id  certain  beyond  design- 
basis  combuj  tible  gas  releases  are  risk- 
significant.  T  herefore,  the  NRC  is 
removing  th<  requirements  for 
combustible  jas  control  systems  that 
mitigate  com  equences  of  non-risk- 
significant  di  jsign-basis  accidents  which . 
are  also  not « ffective  in  reducing  the 
risk  from  coi  ibustible  gas  releases  in 
beyond-desij  ;n-basis  accidents. 

The  citizei  i  group  also  contended  that 
because  GSI-  191,  "Assessment  of  Debris 
Accumulatio  n  on  PWR  Sump  Pump 
Performance  ',  is  not  resolved,  removing 
the  hydrogei  recombiner  requirements 
and  relaxing  the  hydrogen  and  oxygen 
monitoring  r  jquirements  are  premature 
and  constitu  e  a  dangerous  trend 
towards  risk  "misinformed"  regulation. 

The  NRC  c  isagrees  with  the 
commenter's  contention.  The  NRC's 
philosophy  c  n  all  GSls  is  to  first 
deteVmine  w  lether  the  existing  situation 
provides  ade  quate  protection  of  public 
health  and  ss  fety,  and  if  there  is 
sufficient  ma  rgin  to  allow  continued 
safe  operation  of  the  affected  plants 
while  seeking  a  final  resolution  of  the 
GSI.  For  GSI  -191,  the  NRC  concluded 
that  even  the  ugh  uncertainties  remained 
regarding  th<  debris  accumulation  issue, 
adequate  protection  of  public  health  and 
safety  was  medntained.  Accordingly,  the 
fact  that  GSI-  191  has  not  reached  final 
resolution  dc  es  not  present  an 
impediment  :o  the  revision  to  §  50.44. 

An  industi  y  group  requested  that  the 
terms  "safetj  -significant"  and 
"industrial"  nstead  of  high  and  low 
safety/risk  si  ;nificance  be  used  in  this 
rule  and  regi  latory  guide.  The  NRC 
disagrees.  Tl:  e  terms  "high  and  low 
safety/risk  si  ;nificance"  were  not 
included  in  1  le  proposed  rule  and  are 
not  in  the  fin  al  rule.  The  term  "safety- 
significant",  when  used  in  supporting 


dociunentation,  is  used  to  identify 
systems,  structvires,  and  components 
(SSCs)  that  contribute  to  safety.  The 
term  does  not  confer  the  level  of 
significance  on  the  SSC.  Additionally, 
the  term  "risk  significant"  is  used  to 
identify  those  conditions  that  contribute 
to  risk.  Again,  no  level  of  significance  is 
assigned  by  the  use  of  this  term. 
Additionally,  the  change  in  terminology 
requested  by  the  commenter  would  be 
inconsistent  with  the  supporting  NRC 
documents  and  reports.  Changing 
terminology  could  cause  unnecessary 
confusion  on  the  pari  of  licensees  and 
the  public. 

B.  General  Clarifications 

One  commenter  questioned  if  the 
draft  regulatory  guide  would  become 
Regulatory  Guide  1.7.  Revision  3.  When 
the  NRC  resolves  the  comments  on  DG- 
1117,  the  guidance  will  be  published  as 
Regulatory  Guide  1.7,  Revision  3. 

A  licensee  requested  that  the  first 
sentence  of  Item  3  of  the  fourth 
paragraph  of  section  B  of  the  draft 
regulatory  guide  be  revised  to  read: 
"The  following  requirements  apply  to 
all  construction  permits  or  operating 
licenses  under  10  CFR  Part  50,  and  to 
all  design  approvals,  design 
certifications,  or  combined  licenses 
under  10  CFR  Part  52,  any  of  which  are 
issued  after  the  effective  date  of  the 
rule. ' '  The  NRC  agrees  that  the 
commenter's  request  represents  a  clearer 
way  of  expressing  the  NRC's  intent.  In 
addition,  the  term  "manufacturing 
licenses"  has  been  added  to  make  clear 
that  the  revised  requirements  apply  to 
applicants  for  manufacturing  licensees, 
which  was  inadvertently  omitted  from 
the  proposed  rule.  These  changes  have 
been  included  in  both  the  regulatory 
guide  and  in  the  final  rule. 

The  licensee  also  requested  that  the 
NRC  reword  the  statement  in  section  5 
of  the  draft  regulatory  guide  to  read: 
"For  futtue  applicants  and  licensees  as 
defined  in  Part  50. 44(c),  the  analysis 
must  address  an  accident  that  releases 
hydrogen  generated  fi'om  100  percent 
fuel  clad-coolant  reaction  accompanied 
by  hydrogen  burning."  Another  licensee 
requested  that  section  C.5, 
"Containment  Integrity",  should  state 
that  it  does  not  apply  to  currently 
licensed  plants.  "The  NRC  disagrees  with 
these  requests.  Section  5  of  DG-1117 
was  intended  to  apply  to  ciurent  and 
futiu'e  plants.  However,  the  wording 
was  not  clear  and  inadvertently  caused 
some  confusion  on  the  applicability  of 
the  section.  To  clarify  that  section  5 
applies  to  current  and  future  plants,  its 
wording  has  been  revised  to  more 
closely  reflect  the  rule  intent.  This 
revision  removes  the  following 
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statements  from  the  draft  regulatory 
guide:  "The  analysis  must  address  an 
accident  that  releases  hydrogen 
generated  from  100  percent  fuel  clad- 
coolant  reaction  accompanied  by 
hydrogen  burning.  Systems  necessary  to 
ensure  containment  integrity  must  also 
be  demonstrated  to  perform  their 
function  imder  these  conditions."  The 
above  changes  remove  the  misleading 
language  and  clarify  the  applicability  of 
the  section. 

C.  Monitoring  Systems 

A  private  citizen  expressed  concern 
about  the  adequacy  and  survivability  of 
non  safety-related  hydrogen  and  oxygen 
monitors  for  assessing  hydrogen  and 
oxygen  levels  after  an  accident.  A 
reactor  licensee  stated  that  the  changes 
to  the  requirements  for  hydrogen  and 
oxygen  monitoring  would  actually 
increase  the  reliability  of  hydrogen  and 
oxygen  monitoring  equipment.  A 
monitor  vendor  indicated  that  high- 
quality  commercial  grade  hydrogen 
monitors  may  be  susceptible  to 
radiation-induced  calibration 
degradation.  The  vendor  also  indicated 
that  these  monitors  are  susceptible  to 
damage  from  aerosols  released  during 
the  accident.  The  vendor  believes  that 
commercial  grade  detectors  located 
inside  containment  would  probably  not 
function  in  a  post-accident  envirormient 
without  verification  testing  and  test- 
based  modifications.  The  vendor 
claimed  the  more  severe  the  accident, 
the  less  likely  the  sensors  would 
properly  operate  due  to  increased 
radiation  exposure  and  increased 
aerosol  loading.  In  addition,  the  vendor 
believes  that  remote  sampling  lines  for 
monitors  located  outside  of  containment 
are  susceptible  to  clogging  from  high- 
solid  aerosols.  The  vendor  suggests  it  is 
prudent  to  retain  the  safety-related 
status  of  hydrogen  monitors  to  ensure 
comprehensive  qualification  testing. 

The  NRC  believes  that  the  changes  to 
the  requirements  for  hydrogen  and 
oxygen  monitors  will  continue  to  ensure 
acceptable  monitor  performance.  If  the 
changes  result  in  a  decrease  in  monitor 
reliability,  it  will  not  be  significant  and 
will  not  affect  public  healA  and  safety 
because  the  functions  served  by  the 
monitoring  systems  are  not  risk- 
significant  for  core  melt  accident 
sequences.  This  conclusion  is  supported 
by  studies  documented  in  the 
Feasibility  Study  (Attachment  2  to 
SECY-00-0198)  which  indicate  the 
relatively  low  risk  significance  of      ' 
monitoring  systems.  Because  large,  dry 
and  sub-atmospheric  containments  are 
robust  enough  to  withstand  the  effects 
of  hydrogen  combustion  during  full  core 
melt  accident  sequences,  hydrogen 


monitorihg  is  not  risk-significant  for 
these  containment  designs.  For  BWR 
Mark  1  and  Mark  II  containments, 
hydrogen  monitoring  systems  are  not 
risk-significant  in  the  early  stages  of  a 
core  melt  accident  because  these 
containments  are  inerted.  For  control  of 
combustible  gases  generated  by 
radiolysis  in  the  late  stage  of  a  core  melt 
accident,  oxygen  monitors  are  more 
important  than  hydrogen  monitors  for 
these  designs.  For  this  reason,  the 
design  and  qualification  requirements 
for  oxygen  monitors  are  more  stringent 
than  they  are  for  hydrogen  monitors. 
During  core  melt  accidents  in  BWR 
Mark  III  and  ice  condenser 
containments,  the  hydrogen  igniter 
systems  are  initiated  by  high 
containment  pressure.  Because 
hydrogen  monitors  are  not  needed  to 
initiate  or  activate  any  mitigative 
features  during  these  accidents,  they  are 
not  risk-significant  for  reducing  the 
combustible  gas  threat  as  long  as  the 
hydrogen  igniters  are  operable.  If  the 
igniters  are  not  operating  (such  as 
during  station  blackout)  hydrogen 
monitoring  does  not  reduce  risk  since 
the  containment  cannot  be  purged  or 
vented  without  electrical  power. 
Nevertheless,  the  amended  rule  requires 
licensees  to  retain  hydrogen  monitors 
(and  oxygen  monitors  in  Mark  I  and 
Mark  II  BWRs)  for  their  containments 
because  they  are  useful  in  implementing 
emergency  planning  and  severe  accident 
management  mitigative  actions  for 
beyond  design  basis  accidents. 

As  noted  in  sections  III  C.  and  D.  of 
this  Supplementary  Information,  as  a 
consequence  of  eliminating  the  design- 
basis  LOCA  hydrogen  release,  the 
oxygen  and  hydrogen  monitors  are  no 
longer  required  to  mitigate  potential 
consequences  of  combustible  gases 
during  design-basis  LOCA  accidents; 
thus  the  monitors  are  not  required  to  be 
safety-related  and  need  not  meet  the 
procurement,  quality  assurance,  and 
environmental  qualification 
requirements  for  safety-related 
components.  Even  though  amended 
§  50.44  reclassifies  requirements  for 
monitoring  systems,  the  hydrogen  and 
oxygen  monitoring  systems  are  still 
required  by  the  rule  to  be  functional, 
reliable,  and  capable  of  continuously 
measuring  the  appropriate  parameter  in 
the  beyond-design-basis  accident 
environment.  Thus,  licensees  must 
consider  the  effects  of  radiation 
exposure  and  high-solid  aerosols  on 
monitor  performance  if  they  will  be 
present  in  the  post-accident 
environment  for  the  specific  type  of 
facility  and  monitoring  system  design. 
The  change  made  by  the  amended  rule 


is  that  licensees  are  no  longer  required 
to  use  only  safety-grade  monitoring 
equipment.  For  a  particular  facility  and 
monitoring  system  design,  licensees 
will,  in  many  cases,  be  able  to  select 
appropriate,  high  quality,  commercial- 
grade  monitors  that  will  meet  the 
performance  requirements  in  the  rule.  In 
other  cases,  if  no  suitable  commercial- 
grade  monitors  are  available,  safety- 
grade  monitors  may  still  be  necessary. 
Also,  because  there  are  more  types  and 
designs  of  commercial-grade  monitors 
available  than  there  are  safety-grade,  the 
ability  to  use  commercial-grade 
equipment  may  make  it  possible  for 
licensees  to  select  a  better-suited 
monitor  for  their  particular  application. 
For  example,  it  is  stated  in  Attachment 
2  to  SECY-OO-0198  that  existing  safety- 
grade  hydrogen  monitors  have  a  limited 
hydrogen  concentration  range  and  are 
not  the  optimum  choice.  Commejcial- 
grade  monitors  have  the  ability  to 
monitor  a  wider  range  of  hydrogen 
concentration  and  could  be  a  better 
solution. 

Because  the  amended  rule 
implements  a  performance-based 
requirement  for  hydrogen  and  oxygen 
monitors  to  be  functional,  reliable,  and 
capable  of  continuously  measuring  the 
appropriate  parameter  in  the  beyond- 
design-basis  accident  envirorunent, 
licensees  will  have  to  ensiu«  that  their 
procurement  and  quality  assurance 
processes  for  such  equipment  address 
equipment  reliability  and  operability  in 
the  beyond  design  basis  accident 
environmental  conditions  for  the 
specific  facility  and  monitoring  system 
design.  Licensees  who  do  not  consider 
reliability  and  operability  in  appropriate 
environmental  conditions  when 
designing  and  prociuing  monitoring 
equipment  could  be  found  by  NRC 
inspectors  to  be  in  violation  of  the 
amended  rule. 

Another  vendor  asked  if  additional 
requirements  beyond  commercial  grade 
will  be  imposed  on  the  monitor's 
pressure  retaining  components  because 
the  analyzer  loop  forms  part  of  the 
containment  boundary.  The  monitor's 
pressure  retaining  components  must 
meet  current  regulations  concerning 
containment  penetrations.  This  vendor 
also  asked  if  their  conclusion  that  grab 
samples  cannot  replace  continuous 
monitoring  is  correct.  The  NRC  has 
determined  that  grab  samples  cannot 
replace  continuous  monitoring. 
However,  grab  samples  may  be  taken  to 
verify  hydrogen  concentrations  in  the 
latter  stages  of  the  accident  response. 

A  vendor  asked  if  two  trains  of 
equipment  would  be  an  appropriate 
solution  for  ensuring  analyzer 
availability.  The  NRC  caimot  respond  to' 
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such  a  question  without  more 
information  about  the  reliability  of  each 
individual  train.  Licensees  are  required 
to  meet  the  requirements  of  the  rule. 
Individual  licensees  may  determine 
how  they  will  meet  the  functionality, 
reliability,  and  capability  requirements 
of  the  rule,  using  appropriate  guidance 
such  as  the  regulatory  guide,  and  subject 
to  NRC  review  and  inspection. 

A  licensee  requested  that  section 
C.2.2  of  the  draft  regulatory  guide 
indicate  that  oxygen  monitors  are  only 
required  for  plants  that  inerted 
containments.  The  NRC  agrees  with  the 
commenter  that  oxygen  monitors  are 
only  required  for  inerted  containments, 
but  disagrees  with  the  suggested 
addition.  The  first  sentence  of  section 
C.2.2  already  states:  "The  proposed 
Section  50.44  would  require  that 
equipment  be  provided  for  monitoring 
oxygen  in  containments  that  use  an 
inerted  atmosphere  for  combustible  gas 
control."  The  final  version  of  the 
regulatory  guide  continues  to  indicate 
that  oxygen  monitoring  is  only 
necessary  for  facilities  that  have  inerted 
containments.  Thus,  the  NRC  believes 
that  the  existing  guidance  is  sufficient. 
This  licensee  also  requested  that 
another  statement  in  section  C.2.2  of  the 
draft  regulatory  guide  regarding  existing 
oxygen  monitoring  commitments  be 
clarified  to  show  diat  these  systems 
meet  the  intent  of  the  rule.  The  NRC 
agrees  with  the  need  for  clarification. 
The  statement  has  been  revised  to  read: 
"Existing  oxygen  monitoring  systems 
approved  by  the  NRC  prior  to  the 
effective  date  of  the  rule  are  sufficient 
to  meet  this  criterion." 

D.  Purge 

A  licensee  stated  that  the  (model) 
safety  evaluation  (SE)  should  address 
the  acceptability  of  eliminating 
containment  purge  as  the  design  basis 
method  for  post-LOCA  hydrogen 
control.  The  NRC  disagrees.  The  NRC 
model  SE  only  addresses  requirements, 
in  the  standard  technical  specifications 
of  licensee  technical  specifications  (TS). 
In  this  case,  the  NRC  model  SE  is  for  the 
elimination  of  the  requirements  of 
hydrogen  recombiners,  and  hydrogen 
and  oxygen  monitors  fi-om  the  TS. 
Because  containment  purging 
requirements  are  not  in  the  standard 
technical  specifications  or  licensees' 
technical  specifications,  the  NRC  model 
SE  does  not  make  conclusions  regarding 
the  acceptability  of  eliminating 
containment  purging  as  the  design  basis 
method  for  post-LOCA  hydrogen 
control.  However,  the  following 
statement  from  the  Statements  of 
Considerations  was  added  to  the  model 
SE  to  address  the  comment:  "...  the 


NRC  elimina  ted  the  hydrogen  release 
associated  w  th  a  design-basis  LOCA 
from  §  50.44  and  the  associated 
requirement!  that  necessitated  the  need 
for  the  hydrc  gen  recombiners  and  the 
backup  hydr  sgen  vent  and  purge 
systems." 

E.  Station  Bl  ickout/Generic  Safety  Issue 
189 

>  The  citizei  is  group  stated  that  the 
proposed  §  5  3.44  should  require  the 
deliberate  ig  lition  systems  in  Mark  III 
and  ice  cond  enser  containments  to  be 
available  dui  ing  station  blackout.  This 
comment  pe:  tains  to  resolution  of  GSI- 
189.  The  NR  ]  disagrees  with  the 
commenter.  The  evaluation  and 
resolution  of  GSI-189  is  ongoing  and 
proceeding  i  idependently  of  the  rule  as 
noted  in  Sec  ion  II  of  this 
Supplement)  jy  Information. 

F.  Containm  int  Structural  Uncertainties 
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requirements  associated  with 
substantial  safety  hazards  to  the  NRC  in 
a  timely  manner,  generally  within  60 
days;  and 

(3)  The  verification  by  NRC  inspectors 
as  defined  by  the  NRC's  construction 
inspection  program  contained  in  NRC 
Inspection  Manual  Chapter  2512  that 
the  construction  is  in  accordance  with 
approved  design  documents,  that  the 
licensee  is  properly  and  effectively 
implementing  their  QA/QC  program, 
that  construction  defects  are  reported  to 
NRC  as  required  by  10  CFR  50.55(e), 
and  that  appropri^e  corrective  actions 
are  taken  by  the  licensee. 

Whenever  there  is  a  doubt  about  the 
proper  locations  of  reinforcing  bars,  or 
voids  in  a  concrete  containment 
structure,  appropriate  non  destructive 
examination  methods  and  conservative 
analysis  are  used  by  the  licensees  to 
demonstrate  that  the  containment  and 
its  vital  components  are  able  to  perform 
their  intended  functions. 

In  addition,  the  pre-operatlonal 
performance  of  the  Structural  Integrity 
Test  (SIT)  provides  an  added  assurance 
by  physically  demonstrating  the  overall 
structural  capability  of  a  concrete 
containment.  Also,  10  CFR  50.65,  the 
maintenance  rule,  requires  licensees  to 
monitor  the  performance  or  condition  of 
certain  structures  to  provide  reasonable 
assurance  that  the  structures  are  capable 
of  fulfilling  their  intended  function  . 
throughout  the  life  of  the  plant. 
Licensees  must  also  periodically  inspect 
and  test  their  containments  in 
accordance  with  the  ASME  Boiler  and 
Pressure  Vessel  Code,  Section  XI, 
Subsection  IWL,  and  Appendix  J  to  10 
CFR  Part  50.  Finally,  at  plants  that  have 
renewed  their  licenses,  aging 
management  programs  are  in  effect  to 
monitor  containment  structures  to 
ensure  that  aging  does  not  significantly 
degrade  their  functional  capability. 

G.  PRA/ Accident  Analysis 

An  individual  submitted  questions  in 
three  areas.  First,  the  commenter  asked 
why  the  30-minute  initiation  time  for 
initiating  hydrogen  monitoring  was 
overly  burdensome  and  suggested  that 
the  proposed  90-minute  initiation  time 
was  arbitrary.  The  NRC  disagrees  with 
the  commenter.  The  30-minute 
initiation  time  was  developed  following 
the  TMI-2  accident  based  on 
engineering  judgement  on  the  time 
within  which  the  hydrogen  monitors 
needed  to  be  made  functional.  Putting 
this  equipment  into  service  within  30 
minutes,  as  directed  in  NUREG-0737, 
was  found  by  some  utilities  during 
severe  accident  training  [e.g.,  on  nuclear 
power  plant  simulators)  to  be 
unnecessarily  distracting  to  operators. 
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because  it  took  them  away  from  more 
important  tasks  that  needed  to  be 
implemented  in  the  near  term  while  the 
monitoring  did  not  need  to  be  initiated 
for  a  longer  period.  The  NRC  has 
determined  that  performance-based 
functional  requirements  rather  than 
prescriptive  requirements  achieve  the 
desired  goal  of  hydrogen  monitor 
functionality  while  giving  licensees  an 
opportunity  to  better  use  operators'  time 
during  an  accident.  The  noted  90 
minutes  come  from  the  time  licensees 
found  was  needed  to  get  the  monitors 
nmning  in  a  manner  that  still  met  the 
goal  of  monitoring  hydrogen  levels  and 
allowed  sufficient  time  for  other 
operator  actions  based  on  severe 
accident  emergency  operating 
procedures.  Thus,  the  90  minute  time 
period  was  a  result  of  changing  to  a 
performance-based  approach  and  was 
not  arbitrarily  specified  as  the  time 
within  which  the  operators  had  to  act. 

The  individual  also  stated  that  the 
proposed  rule  was  reducing  "defense  in 
depth"  and  that  if  a  utility  caimot  afford 
to  operate  and  maintain  its  nuclear 
power  reactors  with  the  requisite 
caution  and  oversight,  then  the  utility 
should  not  operate  them  at  all.  The  NRC 
disagrees  with  the  commenter's 
assertion  that  the  amended  regulations 
do  not  provide  adequate  defense-in- 
depth.  Defense-in-depth  continues  to  be 
a  prime  consideration  in  NRC  decision 
making.  The  NRC  makes  its  decisions 
considering  public  safety  first.  Only 
after  public  safety  is  ensured  are  other 
issues  such  as  public  confidence  and 
reduction  of  unnecessary  burden 
considered.  Defense-in-depth  is  an 
element  of  the  NRC's  safety  philosophy 
that  employs  successive  measures  to 
prevent  accidents  or  mitigate  damage  if 
a  malfunction,  accident,  or  naturally 
caused  event  occurs  at  a  nuclear  facility. 
It  provides  redundancy  as  well  as  the 
philosophy  of  a  multiple-barrier 
approach  against  fission  product 
releases.  Defense-in-depth  does  not 
mean  that  equipment  installed  in  a 
nuclear  power  plant  never  should  be 
removed.  Adequate  defense-in-depth 
may  be  achieved  through  multiple 
means  or  paths. 

The  commenter  also  questioned 
whether  the  NRC  staff  has  adequate  data 
to  demonstrate  that  the  amount  of 
residual  and  radiolytically-generated 
combustible  gases  generated  during  a 
design-basis  LOCA  would  not  be  risk- 
significant — especially  if  the  LOCA 
occurred  in  a  plant  with  older  fuel  and 
SSCs  than  were  present  during  the 
accident  at  Three  Mile  Island.  Unit  2. 
The  NRC  disagrees  with  the 
commenter's  assertion  that  insufficient 
information  is  known  about  hydrogen 


generation  to  support  amending  the 
current  regulations.  The  amount  of 
hydrogen  generated  during  a  design- 
basis  LOCA  is  not  affected  by  the 
relative  age  or  vintage  of  reactor  fuel  or 
SSCs.  The  NRC  has  developed 
significant  data  and  insights  on  the 
behavior  of  design-basis  and  severe 
accidents  after  the  TMI-2  accident.  In 
amending  §  50.44  in  1985,  the  NRC 
recognized  that  an  improved 
understanding  of  the  behavior  of 
accidents  involving  severe  core  damage 
was  needed.  During  the  1980s  and 
1990s,  the  NRC  devoted  significant 
resources  and  sponsored  a  severe 
accidept  research  program  to  improve 
the  understanding  of  core  melt 
phenomena;  combustible  gas  generation, 
transport,  and  combustion;  and  to 
develop  improved  models  to  predict  the 
progression  of  severe  accidents.  The 
results  of  this  research  have  been 
incorporated  into  various  studies  [e.g., 
NUREG-1150  and  probabilistic  risk 
assessments  performed  as  part  of  the 
Individual  Plant  Examination  (IPE) 
program)  to  quantify  the  risk  posed  by 
severe  accidents  for  light  water  reactors. 
The  result  of  these  studies  has  been  an 
improved  understanding  of  combustible 
gas  behavior  during  severe  accidents.     . 
One  of  the  insights  from  these  studies  is 
confirmation  that  the  hydrogen  release 
postulated  from  a  design-basis  LOCA 
was  not  risk-significant  because  it 
would  not  lead  to  early  containment 
failure.  In  addition,  it  was  found  that 
the  vast  majority  of  the  risk  associated 
with  hydrogen  combustion  was  from 
beyond  design-basis  [e.g.,  severe) 
accidents.  The  amended  requirements 
are  based  on  the  NRC's  careful 
consideration  of  the  post-Three  Mile       « 
Island  information. 

H.  Passive  Autocatalytic  Recombiners 

An  individual  questioned  why  the 
United  States  was  allowing  the  removal 
of  recombiners  while  the  French  are 
requiring  the  installation  of  passive 
autocatalytic  recombiners  in  their 
reactors.  The  NRC  has  determined  that 
passive  autocatalytic  recombiners 
(PARs)  do  not  need  to  be  considered  for 
U.S.  PWRs  with  large-dry  containments 
or  sub-atmospheric  containments.  This 
conclusion  was  drawn  after  applying 
the  quantitative  and  qualitative  criteria 
in  the  form  of  a  framework  for  risk- 
informed  changes  to  technical 
requirements  of  10  CFR  Part  50  [See 
attachment  1,  SECY-00-0198).  The  NRC 
found  that  hydrogen  combustion  is  not 
a  significant  threat  to  the  integrity  of 
large,  dry  containments  or  sub- 
atmospheric  containments  when 
compared  to  the  0.1  conditional  large 
release  probability  of  the  framework 


document.  In  SECY-00-0198,  the  NRC 
also  concluded  that  additional 
combustible  gas  control  requirements 
for  currently  licensed  large-dry  and  sub- 
atmospheric  containments  were 
unwarranted. 

/.  Reactor  Venting 

An  individual  expressed  concern  for 
the  elimination  of  the  requirement 
prohibiting  venting  the  reactor  coolant 
system  if  it  would  aggravate  the 
challenge  to  containment.  According  to 
the  comment,  the  venting  could  cause 
an  increase  in  the  radiological  effluents 
released  off  site  and  an  increase  in 
public  exposure.  The  NRC  disagrees 
with  the  individual's  conclusion.  As 
noted  in  section  III.F  of  this 
SUPPLEMENTARY  INFORMATKJN,  the 
requirement  to  install  high  point  vents 
was  imposed  by  the  1981  amendment  to 
§  50.44.  This  requirement  permitted 
venting  of  noncondensible  gases  that 
may  interfere  with  the  natural 
circulation  pattern  in  the  reactor  coolant 
system.  This  process  is  regarded  as  an 
important  safety  feature  in  accident 
sequences  that  credit  natural  circulation 
of  the  reactor  coolant  system.  In  other 
sequences,  the  pockets  of 
noncondensible  gases  may  interfere 
with  pump  operation.  The  high  point 
vents  could  be  instrumental  for 
terminating  a  core  damage  accident  if 
ECCS  operation  is  restored.  Under  these 
circumstances,  venting  noncondensible 
gases  from  the  vessel  allows  emergency 
core  cooling  flow  to  reach  the  damaged 
reactor  core  and  thus,  prevents  further 
accident  progression. 

For  certain  severe  accident  sequences, 
the  use  of  reactor  coolant  system  high 
point  vents  is  intended  to  reduce  the 
amount  of  core  damage  by  providing  an 
opportunity  to  restore  reactor  core 
cooling.  Although  the  release  of 
noncondensible  and  combustible  gases 
from  the  r(  actor  coolant  system  could, 
in  the  short  term,  "aggravate"  the 
challenge  to  containment,  the  use  of 
these  vents  will  positively  affect  the 
overall  course  of  the  accident.  The 
release  of  combustible  gases  from  the 
reactor  coolant  system  has  been 
considered  in  the  containment  design 
and  mitigative  features  that  are  required 
for  combustible  gas  control.  Any  venting 
is  highly  unlikely  to  affect  containment 
integrity  or  cause  an  increase  in  the 
radiological  effluents  released  off  site 
that  could  potentially  increase  public 
radiation  exposure.  However,  such 
venting  may  reduce  the  likelihood  of 
further  core  damage.  The  reduction  in 
core  damage  would  reduce  both  the 
generation  of  combustible  gases  and  the 
magnitude  of  the  radiotogical  source 
term  that  could  be  released,  thus 
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reducing  the  potential  for  public 
exposure. 

An  industry  organization  requested  a 
revision  in  a  statement  in  section  III.F 
in  the  statement  of  considerations  (SOC) 
concerning  the  purposes  of  the  high 
point  vents  from:  *****  venting 
noncondensible  gases  from  the  vessel 
allows  emergency  core  cooling  flow  to 
reach  the  damaged  core  and  thus 
prevents  further  accident  progression" 
to  "  *   *   *  the  purpose  of  the  high  point 
venting  is  to  ensure  that  natural 
circulation  cooling  is  an  option  for 
maintaining  a  long  term  safe  stable  state 
following  a  core  damage  accident  in 
which  significant  amounts  of 
noncondensible  gases,  such  as  hydrogen 
might  be  generated  and  retained  in  the 
reactor  coolant  system."  The  NRC 
disagrees  with  the  conunent  and 
believes  the  current  wording  is 
adequate.  Other  information  in  section 
m.F  adequately  defines  the  purpose  of 
high  point  vents  by  acknowledging  their 
usefulness  both  for  forced  circulation 
scenarios  and  in  the  natural  circulation 
mode. 

/.  Design  Basis  Accident  Hydrogen 
Source  Term 

A  private  citizen  questioned  that 
because  an  unexpected  hydrogen  bubble 
and  an  unexpected  hydrogen  bum 
occurred  during  the  accident  at  Three 
Mile  Island,  should  hydrogen  buildup 
be  considered  a  known  risk  for  which 
licensees  should  try  to  monitor  and 
control  as  thoroughly  as  possible?  The 
NRC  agrees  with  the  commenter  that 
hydrogen  generation  during  severe 
accidents  is  an  expected  phenomenon. 
After  the  TMl  accident,  the  NRC  has 
sponsored  an  extensive  research 
program  on  the  behavior  of  severe 
accidents.  This  program  was  designed 
improve  the  imderstanding  of  core  melt 
phenomena;  combustible  gas  generation, 
transport,  and  combustion;  and  to 
develop  improved  models  to  predict  the 
progression  of  severe  accidents.  The 
results  of  this  research  have  been 
incorporated  into  various  studies  [e.g., 
NUREG-1150  and  probabilistic  risk 
assessments  performed  as  part  of  the 
Individual  Plant  Examination  (IPE) 
program)  to  quantify  the  risk  posed  by 
severe  accidents  for  water-cooled 
reactors. 

The  result  of  these  studies  has  been 
an  improved  understanding  of 
combustible  gas  behavior  during  severe 
accidents  and  confirmation  that  the 
combustible  gas  release  postulated  from 
a  design-basis  LOCA  was  not  risk- 
significant  because  it  would  not  lead  to 
early  containment  failure,  and  that  the 
risk  associated  with  gas  combustion  was 
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K.  Requestet  Minor  Modifications 

An  indust  y  group  requested  that  the 
last  paragraph  of  Section  B  of  the  draft 
regulatory  guide  be  changed  to  read: 
"The  treatmi  snt  requirements  for  the 
safety-signif  cant  components  in  the 
combustible  gas  control  systems,  the 
atraosphericimixing  systems  and  the 
provisions  for  measming  and  sampling 
are  delineatad  in  Section  C,  Regulatory 
Position."  The  NRC  disagrees  with  the 
requested  chjange.  Section  50.44  is  being 
revised  to  eliminate  unnecessary 
requirements  relating  to  combustible  gas 
control  in  cointainment.  The  remaining 
requirement*  have  been  determined  by 
the  NRC  to  t  B  necessary  to  mitigate  the 
risk  associat  id  with  combustible  gas 
generation. '  "he  regulatory  guide 
provides  rec  jmmended  treatments  for 
all  structure! ,  systems,  and  components 
credited  for  neeting  those  requirements. 
Because  the  regulatory  guide  is  only 
guidance,  li(  ensees  are  free  to  devise 
their  own  tr«  atments  for  these 
structures,  s  rstems,  and  components, 
subject  to  N]  iC  review  and  inspection. 

L.  Atmospht  re  Mixing 

A  private  i  :itizen  suggested  adding 
criteria  to  th }  regulatory  guide  to  assess 
the  adequac; '  of  the  performance  of 
atmosphere  nixing  systems.  The  NRC 
disagrees  wi  b  the  commenter  that  these 
criteria  are  e  eeded.  The  NRC  has 
already  evaliiated  the  adequacy  of 
atmosphere  mixing  at  currently 
operating  pr  jssurized  and  boiling  water 
reactors.  Ho^  vever,  for  future  water- 
cooled  react  )r  designs,  the  NRC  has 
decided  to  s  )ecify  that  containments 
must  have  tl  e  capability  for  ensuring  a 
mixed  atmoj  phere  during  "design-basis 
and  signifies  nt  beyond  design-basis 
accidents".  I  )ther  guidance  on 
determining  the  adequacy  of 
atmosphere  nixing  systems  is  also 
provided  in  the  rule  and  the  regulatory 
guide. 

An  indust  y  group  requested  that  the 
SOC  and  re§  ulatory  guide  be  revised  to 
only  imposai  requirements  on  safety- 
significant  htydrogen  (atmospheric) 
mixing  systffins.  They  contend  that 
some  large  dry  containments  have 
hydrogen  mixing  systems  in  addition  to 
containment  fan  cooler  units.  The  fan 
cooler  units  are  supposedly  the  prime 
mode  of  ens  oring  a  mixed  atmosphere; 
therefore,  th  3  hydrogen  mixing  systems 


are  classified  as  low  safety-significance. . 
The  industry  group  believes  that 
regulatory  requirements  should  not  be 
imposed  on  low  safety-significant 
equipment.  The  NRC  disagrees  with  the 
requested  change.  Section  50.44  is  being 
revised  to  eliminate  imnecessary 
requirements  irelating  to  combustible  gas 
control  in  containment.  The  remaining 
requirements  have  been  determined  by 
the  NRC  to  be  necessary  to  mitigate  the 
risk  associated  with  combustible  gas 
generation.  The  regulatory  guide 
provides  recommended  treatments  for 
all  structures,  systems,  and  components 
credited  for  meeting  those  requirements. 
Because  the  regulatory  guide  only 
provides  guidance,  licensees  are  free  to 
devise  their  own  treatments  for  these 
structures,  systems,  and  components, 
subject  to  NRC  review  and  inspection. 

M.  Current  Versus  Future  Reactor 
Facilities 

.  An  industry  group  requested  that 
§  50.44(c)  be  amended  to  clarify  that  its 
requirements  relate  only  to  light-water 
reactors.  The  NRC  acknowledges  that 
the  proposed  requirements  in  §  50.44(c) 
were  largely  patterned  after  light-water 
reactor  requirements  and  might  not  be 
specifically  applicable  to  all  types  of 
fulure  light-water  and  non  light-water 
reactor  designs.  Therefore,  the  NRC  has 
modified  §  50.44(c)  to  apply  only  to 
future  water-cooled  reactors  with 
characteristics  such  that  the  potential 
for  production  of  combustible  gases 
during  design-basis  and  significant 
beyond  design-basis  accidents  is 
comparable  to  current  light-water 
reactor  designs.  In  addition,  the  NRC 
has  added  a  new  paragraph  (d)  that 
specifies  combustible  gas  control 
information  to  be  provided  by 
applicants  for  futiu'e  reactor  designs 
when  the  potential  for  the  production  of 
combustible  gases  is  not  comparable  to 
current  light- water  reactor  designs.  The 
purpose  of  this  information  is  to 
determine  if  combustible  gas  generation 
is  technically  relevant  to  the  proposed 
design;  and,  if  so,  to  demonstrate  that 
safety  impacts  of  combustible  gases 
generated  during  design-basis  and 
significant  beyond  design-basis 
accidents  have  been  addressed  in  the 
design  of  the  facility  to  ensure  adequate 
protection  of  public  health  and  safety 
and  common  defense  and  security. 

The  industry  group  also  commented 
that  the  regulatory  guide  is  unclear  on  • 
what  parts  are  applicable  to  existing 
reactors  and  what  parts  are  applicable  to 
futine  reactors.  The  Introduction  and 
section  B  do  not  agree.  The  NRC  agrees. 
The  regulatory  guide  has  been  modified 
to  clarify  the  applicability  of  the  revised 
§  50.44  to  present  and  future  water- 
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cooled  and  non  water-cooled  reactors. 
The  industry  group  also  noted  that  the 
proposed  language,  the  draft  regulatory 
guide,  and  the  proposed  change  to  the 
Standard  Review  Plan  incorrectly 
assume  that  all  new  reactor  designs  will 
be  light-water  reactors  and  will  present 
the  same  combustible  gas  hazard.  Future 
reactors,  whether  light-water  or  non- 
light-water  may  use  different  materials, 
cooling,  or  moderating  mediums  that 
may  not  result  in  the  production  of  the 
same  combustible  gases,  or  quantities  of 
combustible  gas  as  the  current  light- 
water  reactor  designs.  The  NRC  agrees. 
For  the  reasons  given  above,  the  final 
rule,  the  regulatory  guide,  and  the 
standard  review  plan  have  all  been 
modified  to  clarify  their  applicability  to 
future  reactor  designs. 

N.  Equipment  Qualification/ 
Survivability 

A  licensee  suggested  adding  a 
clarifying  statement  to  the  SOC 
concerning  equipment  siuvivability  for 
Mark  III  and  ice  condenser  plants.  The 
commenter  requested  a  statement 
clearly  stating  that  no  new  equipment 
survivability  requirements  are  being 
imposed  and  that  existing  equipment 
survivability  and  environmental 
analyses  remain  valid  for  compliance 
with  the  revised  rule.  The  NRC  agrees 
with  commenter  that  the  rule  does  not 
impose  any  additional  equipment 
survivability  requirements  on  licensees; 
existing  equipment  survivability  and 
environmental  analyses  remain  valid. 
The  hydrogen  and  oxygen  monitoring 
systems  are  required  by  the  rule  to  be 
functional,  reliable,  and  capable  of 
continuously  measuring  the  appropriate 
parameter  in  the  beyond  design-basis 
accident  environment. 

This  licensee  also  noted  that,  due  to 
the  reclassification  of  the  hydrogen  and 
oxygen  monitors  from  RG  1.97  Category 
I  to  lower  categories,  these  monitors  no 
longer  have  to  be  qualified  in 
accordance  with  10  CFR  50.49.  The  NRC 
agrees  that  the  monitoring  equipment 
need  not  be  qualified  in  accordance 
with  §  50.49.  The  hydrogen  and  oxygen 
monitoring  systems  are  still  required  by 
the  rule  to  be  functional,  reliable,  and 
capable  of  continuously  measuring  the 
appropriate  parameter  in  the  beyond 
design-basis  accident  enviromnent. 

The  licensee  suggested  that  the  NRC 
clarify-  that  the  revised  rule  will  not 
affect  the  requirements  or 
envirorunental  conditions  used  by 
licensees  to  demonstrate  compliance 
with  §  50.49.  The  NRC  agrees  with  the 
commenter  that  existing  licensee 
analyses  and  environmental  conditions 
used  to  establish  compliance  with  10 
CFR  50.49  will  not  be  affected  by  the 


amended  rule  and  that  no  new  analyses 
or  environmental  conditions  are 
imposed  by  these  amendments  to 
§  50.44. 

V.  Petitions  for  Rulemaking — PRM-SO- 
68 

The  NRC  received  a  petition  for 
rulemaking  submitted  by  Bob  Christie  of 
Performance  Technology,  Knr  ville, 
Tennessee,  in  the  form  of  two  letters 
dated  October  7,  1999,  and  November  9, 
1999.  The  petition  requested  that  the 
NRC  amend  its  regulations  concerning 
hydrogen  control  systems  at  nuclear 
power  plants.  The  petitioner  believes 
that  the  current  regulations  on  hydrogen 
control  systems  at  some  nuclear  power 
plants  are  detrimental  and  present  a 
health  risk  to  the  public.  The  petitioner 
believes  that  similar  detrimental 
situations  may  apply  to  other  systems  as 
well  (such  as  the  requirement  for  a  10- 
secoqd  diesel  start  time).  The  petitioner 
believes  his  proposed  amendments 
would  eliminate  those  situations 
associated  with  hydrogen  control 
systems  that  present  adverse  conditions 
at  nuclear  power  plants.  The  petition 
was  docketed  as  PRM-50-68  on 
November  15,  1999.  On  January  12, 
2000  (65  FR  1829).  the  NRC  published 
a  notice  of  receipt  of  this  petition  in  the 
Federal  Register  that  summarized  the 
issues  it  contains. 

Specifically,  the  petitioner  performed 
a  detailed  review  of  the  San  Onofre  Task 
Zero  Safety  Evaluation  Report  (Pilot 
Program  for  Risk-Informed  Performance- 
Based  Regulation)  conducted  by  the 
NRC  staff  and  dated  September  3.  1998, 
concerning  that  plant's  hydrogen 
control  system.  The  petitioner  requested 
that  the  NRC: 

1.  Retain  the  existing  requirement  in 
§  50.44(b)(2)(i)  for  inerting  the 
atmosphere  of  existing  Mark  I  and  Mark 
II  containments. 

2.  Retain  the  existing  requirement  in 
§  50.44(b)(2)(ii)  for  hydrogen  control 
systems  in  existing  Mark  III  and  PWR 
ice  condenser  containments  to  be 
capable  of  handling  hydrogen  generated 
by  a  metal/water  reaction  involving  75 
percent  of  the  fuel  cladding. 

3.  Require  all  future  light  water 
reactors  to  postulate  a  75  percent  metal/ 
water  reaction  (instead  of  the  100 
percent  required  by  the  current  rule)  for 
analyses  undertaken  pursuant  to 

§  50.44(c). 

4.  Retain  the  existing  requirements  in 
§  50.44  for  high  point  vents. 

5.  Eliminate  the  existing  requirement 
in  §  50.44(b)(2)  for  a  mixed  atmosphere 
in  containment. 

6.  Eliminate  the  existing  requirement 
for  hydrogen  releases  during  design 
basis  accidents  of  an  amount  equal  to 


that  produced  by  a  metal/water  reaction 
of  5  percent  of  the  cladding. 

7.  Eliminate  the  requirement  for 
hydrogen  recombiners  or  purge  in  LWR 
contaimnents. 

8.  Eliminate  the  existing  requirements 
for  hydrogen  and  oxygen  monitoring  in 
LWR  containments. 

9.  Revise  GDC  41 — Containment 
■  Atmosphere  Cleanup — ^to  require 

systems  to  control  fission  products  and 
other  substances  that  may  be  released 
into  the  reactor  contaiimient  for 
accidents  only  where  there  is  a  high 
probability  that  fission  products  will  be 
released  to  the  reactor  containment. 

10.  Issue  an  interim  policy  statement 
applicable  to  all  NRC  staff  to  ensure  that 
the  NRC  Executive  Ditector  for 
Operations  was  promptly  notified 
whenever  staff  discovered  cases  where 
compliance  with  design-basis  accident 
requirements  was  detriiriental  to  public 
health. 

The  NRC  received  five  comment 
letters  on  PRM-50-68.  The  commenters 
included  two  nuclear  power  plant 
licensees,  a  nuclear  reactor  vendor,  a 
nuclear  power  plant  owners  group,  and 
the  Nuclear  Energy  Institute  (NEI). 
Copies  of  the  public  comments  on 
PRM-50-68  are  available  for  review  in 
the  NRC  Public  Document  Room,  11555 
Rockville  Pike.  Rockville,  Marj'land.  All 
commenters  were  supportive  of  some  of 
the  issues  raised  by  the  petition.  One  of 
the  reactor  licensees  commented  that 
analytical  and  risk  bases  exist  to  support 
the  proposed  changes  for  Mark  I  Boiling 
Water  Reactor  containments.  The  other 
licensee  endorsed  the  comments 
submitted  by  NEI.  The  reactor  vendor 
commented  that  the  petitioner's 
proposal  simplifies  the  language  and 
requirements  of  the  regulation  while 
retaining  an  equivalent  level  of  safety. 
However,  the  vendor  also  noted  Uiat  the 
proposal  does  not  appear  to  address  the 
structural  integrity  of  the  containment 
as  in  the  existing  language  at 
§  50.44(c)(3')(iv).  The  owner's  group 
commented  that  the  changes  requested 
by  the  petitioner  for  large,  dry 
containments  were  also  applicable  to  ice 
condenser  containments  and  suggested 
that  the  requirement  for  all  hydrogen 
control  measures  in  §  50.44  be 
reexamined  and  made  "consistent  with 
many  other  piortions  of  plant  operation 
and  maintenance."  The  NEI  agreed  with 
the  petitioner  that  the  San  Onofre 
hydrogen  control  licensing  actions 
could  be  applied  generically  for 
pressurized  water  reactors  with  large, 
dry  (including  subatmospheric) 
contaiiunents.  One  licensee,  the  reactor 
vendor  and  the  NEI  disagreed  with  the 
petitioner's  position  that  an  interiin 
policy  statement  is  necessary  to  idstruct 
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the  NRC  staif  how  to  proceed  in 
instances  when  "adherence  to  design 
basis  requirements  would  be 
detrimental  to  public  health."  The  other 
commenters  were  silent  regarding  the 
request  for  an  interim  policy  statement. 

The  NRC  has  evaluated  the  technical 
issues  and  the  associated  public 
comments  and  has  determined  that  the 
specific  issues  contained  in  PRM-50-68 
should  be  panted  in  part  and  denied  in 
part  as  discussed  in  the  following 
paragraphs. 

/ssue  I:  Retain  the  existing 
requirement  for  inerting  the  atmosphere 
of  existing  Mark  I  and  Mark  II 
containments. 

Resolution  of  Issue  1:  Consistent  with 
the  petitioner's  request,  §  50.44(b)(2)(i) 
of  the  final  rule  retains  the  current 
requirement  for  inerting  of  existing 
Mark  I  and  Mark  11  containments.  The 
NRC's  basis  for  this  decision  is  provided 
in  section  III  A.  of  this  document. 

Issue  2:  Retain  the  existing 
requirement  for  hydrogen  control 
systems  in  existing  Mark  III  and  PWR 
ice  condenser  containments  to  be 
capable  of  handling  hydrogen  generated 
by  a  metal/water  reaction  involving  75 
percent  of  the  fuel  cladding. 

Resolution  of  Issue  2:  Consistent  with 
the  petitioner's  request,  §  50.44(b){2)(ii) 
of  the  final  rule  retains  the  above 
requirement  for  hydrogen  control 
systems  in  existing  Mark  III  and  PWR 
ice  condenser  containments  to  be 
capable  of  handling  hydrogen  generated 
by  a  metal/water  reaction  involving  75 
percent  of  the  fuel  cladding.  The  NRC's 
basis  for  this  decision  is  provided  in 
section  III  A.  of  this  document. 

Issue  3:  Require  all  future  light  water 
reactors  to  postulate  a  75  percent  metal/ 
water  reaction  (instead  of  the  100 
percent  required  by  the  current  rule)  for 
analyses  under  §  50.44(c). 

ftesolution  of  Issue  3:  The  NRC 
declines  to  adopt  this  request.  For  future 
water-cooled  reactors,  the  final  rule 
retains  the  previous  requirement  to 
postulate  hydrogen  generation  by  a  100 
percent  metal/water  reaction  when 
performing  structural  analyses  of  reactor 
containments  under  accident 
conditions.  Future  containments  that 
cannot  structurally  withstand  the 
consequences  of  this  amount  of 
hydrogen  must  be  inerted  or  must  be 
equipped  with  equipment  to  reduce  the 
concentration  of  hydrogen  during  and 
following  an  accident.  The  NRC's  basis 
for  this  decision  is  provided  in  section 
III  E.  of  this  document. 

Issue  4:  Retain  the  existing 
requirements  for  high  point  vents. 

Resolution  of  Issue  4:  Consistent  with 
the  petitioner's  request,  the 
requirements  for  high  point  vents  in 


former  10  CF  R  50.44(c)(3)(iii)  have  been 
retained  in  tl  e  final  rule,  but  have  been 
modified  sli^  htly  to  clarify  the 
acceptable  ui  e  of  these  vents  during  and 
following  an  accident.  Because  the  need 
for  high  poin  t  vents  is  relevant  to  ECCS 


performance 


during  severe  accidents 


and  is  not  pe  rtinent  to  combustible  gas 
control,  thesf  high  point  venting 
requirements!  have  been  removed  from 
10  CFR  50.4^  and  relocated  to  10  CFR 
50.46a  wher^  the  remaining 
requirementsl  for  ECCS  are  located.  The 
basis  for  this  {decision  is  provided  in 
section  III  F.  pf  this  document. 

Issue  5  Eliaiinate  the  existing 
requirement  |n  §  50.44(b)(2)  to  ensure  a 
mixed  atmosbhere  in  containment. 

Resolution  of  Issue  5:  The  NRC 
declines  to  a  lopt  this  request.  The  final 
rule  retains  t  le  requirement  for  all 
containmenti  i  to  ensure  a  mixed 
atmosphere  t  a  prevent  local 
accumulatioi  i  of  combustible  or 
detonable  ga;  ses  that  could  threaten 
containment  integrity  or  equipment 
operating  in  i  local  compartment.  The 
NRC's  basis   3r  retaining  this 
requirement  s  provided  in  section  III  A. 
of  this  docur  tent. 

Issue  6:  Eli  minate  the  existing 
requirement  "or  postulating  design  basis 
accident  hyd  ogen  releases  of  an 
amount  equa  to  that  produced  by  a 
metal/water  eaction  of  5  percent  of  the 
cladding. 

Resolution  of  Issue  6:  The  NRC  grants 
this  request.  The  NRC  has  determined 
that  hydroge:  i  release  during  design 
basis  accidei  ts  is  not  risk-significant      ; 
because  it  do  es  not  contribute  to  the 
conditional  j  robability  of  a  large  release 
of  radionucli  des  up  to  approximately  24 
hours  after  tl  e  onset  of  core  damage. 
The  NRC  bel  eves  that  accumulation  of 
combustible  ^ases  beyond  24  hours  can 
be  managed  )y  implementation  of 
severe  accid(  nt  management  guidelines. 
The  NRC's  te  chnical  basis  for 
eliminating  t  lis  requirement  is 
discussed  in  greater  detail  in  section  III 
B.  of  this  do(  ument. 

Issue  7:  El  minate  the  requirement  for 
hydrogen  re(  ombiners  or  purge  in  light- 
water  reactoi  containments. 

Resolution  of  Issue  7:  The  NRC  grants 
this  request.  As  noted  in  Issue  6  above, 
the  NRC  has  determined  that  hydrogen 
release  durir  g  design  basis  accidents  is 
not  risk-sign  ficant  because  it  does  not 
contribute  tc  the  conditional  probability 
of  a  large  rel  !ase  of  radionuclides  up  to 
approximate  y  24  hours  after  the  onset 
of  core  dama  ge.  The  NRC  believes  that 
accumulatio  i  of  combustible  gases 
beyond  24  h  jurs  can  be  managed  by 
implemental  ion  of  severe  accident 
management  guidelines.  Thus,  hydrogen 
recombiners  and  hydrogen  vent  and 


purge  systems  are  not  required.  The 
NRC's  basis  for  eliminating  these 
requirements  is  discussed  in  greater 
detail  in  section  III  B.  of  this  document. 

Issue  8:  Eliminate  the  existing 
requirements  for  hydrogen  and  oxygen 
monitoring  in  light-water  reactor 
containments. 

Resolution  of  Issue  8:  The  NRC 
declines  to  adopt  this  request.  The  final 
rule  retains  the  existing  requirement  for 
monitoring  hydrogen  in  the 
containment  atmosphere  for  all  plant 
designs.  Hydrogen  monitors  are 
required  to  assess  the  degree  of  core 
damage  during  beyond  design-basis 
accidents.  Hydrogen  monitors  are  also 
used  in  conj\mction  with  oxygen 
monitors  to  guide  licensees  in 
implementation  of  severe  accident 
management  strategies.  Also,  the  NRC 
has  decided  to  codify  the  existing 
regulatory  practice  of  monitoring 
oxygen  in  containments  that  use  an 
inerted  atmosphere  for  combustible  gas 
control.  If  an  inerted  containment 
became  de-inerted  during  a  beyond 
design-basis  accident,  other  severe 
accident  management  strategies,  such  as 
purging  and  venting,  would  need  to  be 
considered.  Monitoring  of  both 
hydrogen  and  oxygen  is  necessary  to 
implement  these  strategies.  The  NRC's 
bases  for  these  requirements  are 
discussed  in  greater  detail  in  sections  III 
C.  and  III  D.  of  this  document. 

Issue  9:  Revise  GDC  41 — Containment 
Atmosphere  Cleanup— to  require 
systems  to  control  fission  products  and 
other  substances  that  may  be  released 
into  the  reactor  containment  for 
accidents  only  when  there  is  a  high 
probability  that  fission  products  will  be 
released  to  the  reactor  containment. 

Resolution  of  Issue  9:  The  NRC 
declines  to  adopt  the  petitioner's 
request  on  this  issue.  The  NRC  believes 
that  the  amended  rule  alleviates  the 
need  to  revise  Criterion  41.  In  a 
December  4,  2001,  letter  from  the 
petitioner  to  the  NRC,  the  petitioner 
inferred  that  the  intent  of  the  proposed 
change  was  to  focus  Criterion  41  on  the 
containment  capability  when  a  severe 
accident  occurs.  This  concern  is 
addressed  in  the  final  §  50.44  that 
establishes  the  design  criteria  for  reactor 
containment  and  associated  equipment 
for  controlling  combustible  gas  released 
during  a  postulated  severe  accident.  The 
-  General  Design  Criteria  in  Appendix  A 
of  10  CFR  Part  50  were  established  to  set 
the  minimum  requirements  for  the 
principal  design  criteria  for  water- 
cooled  nuclear  power  plants.  The 
postulated  accidents  used  in  the 
development  of  these  minimum  design 
criteria  are  normally  design-basis 
accidents.  The  NRC  believes  it  is  not 
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appropriate  to  address  severe  accident 
design  requirements  in  the  General 
Design  Criteria. 

Issue  10:  The  petitioner  requested  the 
NRC  to  issue  an  interim  policy 
statement  applicable  to  the  NRC  staff  to 
ensure  that  the  NRC  Executive  Director 
for  Operations  was  promptly  notified 
whenever  the  staff  discovered  cases 
where  compliance  with  design-basis 
accident  requirements  was  detrimental 
to  public  health. 

Resolution  of  Issue  JO;  The 
petitioner's  additional  request  for  an 
interim  policy  statement  is  not  part  of 
the  petition  for  rulemaking. 
Nevertheless,  the  NRC  has  evaluated  the 
request  and  associated  public  comments 
and  has  concluded  that  hydrogen 
control  requirements  referenced  by  the 
petitioner  have  been  modified  in  the 
final  rule  so  that  design  basis 
requirements  ensure  adequate 
protection  of  public  healdi  and  safety. 
The  NRC  also  believes  that  if  NRC  staff 
members  discover  future  situations 
when  design  basis  requirements  detract 
from  safety,  the  staff  will  elevate  these 
issues  for  management  review;  thus,  no 
NRC  staff  guidance  in  this  area  is 
necessary. 

Petition  for  Rulemaking— PRM-50-71 

The  NRC  also  received  a  petition  for 
rulemaking  submitted  by  NEI.  The 
petition,  dated  April  12,  2000,  was 
published  in  the  Federal  Register  for 
public  comment  on  May  31,  2000  (65  FR 
34599).  The  petitioner  requested  that 
the  NRC  amend  its  regulations  to  allow 
nuclear  power  plant  licensees  to  use 
zirconium-based  cladding  materials 
other  than  Zircaloy  or  ZIRLO,  provided 
the  cladding  materials  meet  the 
requirements  for  fuel  cladding 
performance  and  have  been  approved  by 
the  NRC  staff.  The  petitioner  believes 
the  proposed  amendment  would 
improve  the  efficiency  of  the  regulatory 
process  by  eliminating  the  need  for 
individual  licensees  to  obtain 
exemptions  to  use  advanced  cladding 
materials  that  have  already  been 
approved  by  the  NRC. 

Specifically,  the  petitioner  states  that 
the  NRC's  current  regulations  require 
uranium  oxide  fuel  pellets,  used  in 
coimnercial  reactor  fuel,  to  be  contained 
in  cladding  material  made  of  Zircaloy  or 
ZIRLO.  The  petitioner  indicates  that  the 
requirement  to  use  either  of  these 
materials  is  stated  in  §  50.44  and 
§  50.46.  The  petitioner  notes  that 
subsequent  to  promulgation  of  these 
regulations,  commercial  nuclear  fuel 
vendors  have  developed  and  continue  to 
develop  materials  other  than  Zircaloy  or 
ZIRLO  that  the  NRC  reviews  and 
approves  for  use  in  commercial  power 


reactor  fuel.  Each  of  these  approvals 
requires  the  NRC  to  grant  an  exemption 
to  the  licensee  that  requests  to  use  fuel 
with  these  cladding  materials.  The 
petitioner  requests  that  the  NRC  amend 
its  regulations  to  allow  licensees 
discretion  to  use  zirconium-based 
cladding  materials  other  than  Zircaloy 
or  ZIRLO,  provided  that  the  cladding 
materials  meet  the  fuel  cladding 
performance  requirements  and  have 
been  reviewed  and  approved  by  the 
NRC  staff.  The  petitioner  notes  that 
during  the  past  nine  years  there  have 
been  at  least  eight  requests  for 
exemptions  and  that  each  exemption 
has  cost  more  than  $50,000.  The 
petitioner  states  that  the  requests  for 
exemptions  have  become  increasingly 
more  frequent,  causing  significant 
administrative  confusion  and  having  a 
potentially  adverse  effect  on  efficient 
and  effective  use  of  NRC,  licensee,  and 
vendor  resources. 

The  petitioner  believes  the  NRC 
should  amend  §  50.44  and  §  50.46  to 
allow  the  use  of  other  zirconium-based 
alloys  in  addition  to  those  specified  in 
the  current  regulations.  The  petitioner 
states  that  the  stated  goal  of  die  existing 
regulations  is  to  ensure  adequate 
cooling  for  reactor  fuel  in  case  of  a 
design-basis  accident.  However,  the 
petitioner  asserts  that  the  proposed 
amendment  does  not  degrade  the  ability 
to  meet  that  goal.  The  petitioner 
believes  it  removes  an  imwarranted 
licensing  burden  without  increasing  risk 
to  public  health  and  safety. 

The  NRC  received  11  comment  letters 
on  PRM  50-71.  Seven  comments  were 
from  nuclear  reactor  licensees,  two  from 
individual  members  of  the  public,  one 
from  a  nuclear  reactor  vendor  and  one 
from  a  nuclear  industry  trade 
association  (NEI).  Five  of  the  nuclear 
reactor  licensees  were  supportive  of  the 
petition  and  endorsed  the  comments 
and  positions  provided  by  NEI  in  their 
comments  on  the  petition.  One  licensee 
stated  that  the  proposed  rule  should 
note  that  if  a  fuel  vendor's  cladding  has 
met  the  requirements  for  use  on  a 
generic  basis,  a  process  for  the 
implementing  utility  to  use  that  fuel 
under  their  existing  license  already 
exists.  Another  licensee  agreed  that 
industry  needs  relief  on  use  of 
zirconium-based  cladding,  but  because 
cladding  is  a  critical  safety  barrier,  the 
basis  for  relief  should  come  fi-om  , 

proven,  in-reactor  performance.  A  better 
approach  would  be  to  update  the 
approved  list  of  allowed  fuel  rod 
cladding  materials  as  more  products 
demonstrate  reliable,  in-reactor 
performance. 

Two  comments  were  received  from 
individuals.  One  individual  opposed 


the  petition  because  it  did  not  contain 
the  specific  review  and  acceptance 
criteria  that  NRC  would  utilize  when 
reviewing  and  approving  future 
cladding  materials  under  the  proposed 
rule.  The  commenter  also  opposed  the 
practice  of  allowing  lead  fuel  assembly 
tests  to  demonstrate  performance  of  new 
materials  in  commercial  reactors  before 
NRC  approval,  but  also  stated  that  long 
term  performance  testing  of  materials 
was  necessary,  must  take  into  account 
any  differences  at  individual  utilities, 
and  must  consider  future  performance 
in  dry  cask  storage  systems.  Another 
individual  commented  that  the  petition 
should  be  denied  because  the 
evaluations  of  cladding  materials  do  not 
account  for  the  realities  of  plant 
operation  under  normal  conditions  and 
the  loss  of  coolant  accident 
environment.  This  commenter  stated 
that  NRC  approval  of  materials  whose 
properties  fell  "within"  acceptance 
criteria  was  unacceptable  because  an 
approval  might  be  issued  for  a  material 
whose  properties  were  "right  to  the 
limit"  without  an  adequate  margin  of 
safety.  With  respect  to  hydrogen 
generation,  the  commenter  opposed 
generic  approvals  of  new  materials 
because  site-specific  material  variations 
might  yield  unexpected  results. 

The  nuclear  reactor  vendor  supported 
adoption  of  the  proposed  rule  changes 
published  in  the  Federal  Register  and 
agreed  with  the  suggested  revision  of 
§  50.46(e)  proposed  by  NEI  in  its 
comments  on  the  document.  The  vendor 
also  recommended  consideration  of  a 
direct  final  rule  process  to  implement 
the  petition.  The  NEI  provided  revised 
wording  for  proposed  language  in 
§  50.46(e)  iand  urged  the  NRC  to 
promulgate  the  revision  as  a  direct  final 
rule. 

After  evaluating  the  petition  and 
public  comments,  the  NRC  has 
determined  that  the  petition  should  be 
denied  in  part.  The  final  §  50.44  rule  has 
been  written  so  that  it  does  not  refer  to 
specific  types  of  zirconium  cladding; 
instead,  the  rule  applies  to  all  boiling 
and  pressurized  water  reactors.  When 
the  NRC  approves  the  use  of  boiling  or 
pressurized  water  reactor  fuel  with 
other  types  of  cladding,  no  exemptions 
from  §  50.44  will  be  needed.  Thus,  even 
though  the  final  rule  does  not  contain 
the  language  specifically  requested  to  be 
added  by  the  petitioner,  the  rule 
accomplishes  the  petitioner's  intended 
purpose  with  respect  to  §  50.44.  Also, 
the  NRC  did  not  utilize  the  direct  final 
rulemaking  process  because  the  other 
provisions  being  amended  in  §  50.44 
were  too  complex  to  allow  the 
promulgation  of  a  direct  final  rule.  The 
NRC  is  making  no  decision  at  this  lime 
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on  the  part  of  the  petition  regarding  the 
request  to  amend  the  regulations  in 
§  50.44  to  allow  the  use  of  other 
zirconium-based  alloys  in  addition  to 
those  specified  in  the  cunent 
regulations.  The  NRC  will  evaluate  that 
portion  of  the  NEI  petition  in  a  separate 
action. 

Vn.  Section-by-Section  Anal3rsis  of 
Substantive  Changes 

Section  50.34— Contents  of 
Applications;  Technical  Information 

Paragraph  {a)(4)  on  ECCS  performance 
is  revised  to  reference  the  reactor 
coolant  system  high  point  venting 
requirements  located  in  §  50.46a.  These 
requirements  were  relocated  to  §  50.46a 
from  §50.44. 

Paragraph  (g)  is  redesignated  as 
paragraph  (h)  and  a  new  paragraph  (g) 
is  added,  that  requires  applications  for 
futxue  reactors  to  include  the  analyses 
and  descriptions  of  the  equipment  and 
systems  required  by  §  50.44. 

Section  50.44 — Combustible  Gas  Control 
in  Containment 

Paragraph  (a),  Definitions.  Paragraph 
(a)  adds  definitions  for  two  previously 
undefined  terms,  "mixed  atmosphere," 
and  "inerted  atmosphere." 

Paragraph  (b).  Requirements  for 
currently-licensed  reactors.  This 
paragraph  sets  forth  the  requirements 
for  control  of  combustible  gas  in 
containment  for  currently-licensed 
reactors.  All  BWRs  with  Mark  I  and  II 
type  containments  are  required  to  have 
an  inerted  containment  atmosphere,  and 
all  BWR  Mark  HI  type  containments  and 
PWRs  with  ice  condenser  type 
containments  are  required  to  include  a 
capability  for  controlling  combustible 
gas  generated  from  a  metal  water 
reaction  involving  75  percent  of  the  fuel 
cladding  surrounding  the  active  fuel 
region  (excluding  the  cladding 
surrounding  the  plenum  volume)  so  that 
there  is  no  loss  of  containment  integrity. 
Current  requirements  in  §  50.44(c)(i), 
(iv),  (v),  and  (vi)  are  incorporated  in  to 
the  amended  regidation  without 
substantial  change.  Previously  reviewed 
and  installed  combustible  gas  control 
mitigation  feat\ires  to  meet  the  existing 
regulations  are  considered  to  be 
sufficient  to  meet  this  section.  Because 
these  requirements  address  beyond 
design-basis  combustible  gas  control,  it 
is  acceptable  for  structures,  systems, 
and  components  provided  to  meet  these 
requirements  to  be  non  safety-related 
and  may  be  procured  as  commercial 
grade  items. 

Paragraph  (b)(1).  Mixed  atmosphere. 
The  requirement  for  capability  ensuring 
a  mixed  atmosphere  in  all  containments 


is  consistent  with  the  current 
reqtiirement  in  §  50.44(b)(2)  and  does 
not  require  further  analysis  or 
modifications  by  current  licensees.  The 
intent  of  this  requirement  is  to  maintain 
those  plant  qesign  featiu^s  {e.g., 
availability  Qf  active  mixing  systems  or 
open  compartments)  that  promote 
atmospheric  mixing.  The  requirement 
may  be  met  with  active  or  passive 
systems.  Active  systems  may  include  a 
fan,  a  fan  coaler,  or  containment  spray. 
Passive  capability  may  be  demonstrated 
by  evaluating  the  containment  for 
susceptibilit !  to  local  hydrogen 
concentratio  i.  These  evaluations  have 
been  conduc  ted  for  currently  licensed 
reactors  as  p  u1  of  the  IPE  program. 

Paragraph  (b)(3)  retains  the  existing 
requirement!  i  for  BWR  Mark  111  and 
PWR  ice  con  denser  facilities  that  do  not 
use  inerting  :o  establish  and  maintain 
safe  shutdov  n  and  containment 
structural  in  egrity  to  use  structures, 
systems,  and  components  capable  of 
performing  t  leir  functions  during  and 
after  exposu  e  to  hydrogen  combustion. 

Paragraph  (b)(4)(i)  codifies  the 
existing  regiilatory  practice  of 
monitoring  Oxygen  in  containments  that 
use  an  inertad  atmosphere  for 
Gombustiblejgas  control.  The  rule  does 
not  require  fljirther  analysis  or 
modificatioi^s  by  current  licensees  but 
certain  desiga  and  qualification  criteria 
are  relaxed.^he  rule  requires  that 
equipment  fir  monitoring  oxygen  be 
functional,  reliable  and  capable  of 
continuous!; '  measuring  the 
concentratio  a  of  oxygen  in  the 
containment  atmosphere  following  a 
beyond  desi  ;n-basis  accident. 
Equipment  i  jr  monitoring  oxygen  must 
perform  in  t  le  environment  anticipated 
in  the  severe  accident  management 
guidance.  Tl  le  oxygen  monitors  are 
expected  to  )e  of  high-quality  and  may 
be  procured  as  commercial  grade  items. 
Existing  oxy  >en  monitoring 
commitments  for  ciurently  licensed 
plants  are  si^fficient  to  meet  this  rule. 

Paragraph  (b)(4)(ii)  retains  the 
requirement  in  §  50.44(b)(1)  for 
measuring  ike  hydrogen  concentration 
in  the  conta  nment.  The  rule  does  not 
require  furtl  er  analysis  or  modifications 
by  current  li  :ensees  but  certain  design 
and  qualification  criteria  are  relaxed. 
The  rule  reqliires  that  equipment  for 
monitoring  aydrogen  be  functional, 
reliable  andjcapable  of  continuously 
measuring  tie  concentration  of 
hydrogen  inlthe  containment 
atmosphere  following  a  significant 
beyond  design-basis  accident  of 
comparable  severity  to  the  accident  at 
Three  Mile  Island.  Equipment  for 
monitoring  lydrogen  must  perform  in 
the  envirom  lent  anticipated  in  the 


severe  accident  management  guidance. 
The  hydrogen  monitors  may  be 
procured  as  commercial  grade  items. 
Existing  hydrogen  monitoring 
commitments  for  currently  licensed 
plants  are  sufficient  to  meet  this  rule. 

Paragraph  (b)(5)  retains  the  current 
analytical  requirements  in 
§  50.44(c)(3)(iv)  that  BWR  Mark  III  and 
PWR  ice  condenser  containments  be 
provided  with  a  hydrogen  control 
system  justified  by  a  suitable  program  of 
experiment  and  analysis  that  can  handle 
without  loss  of  containment  integrity  an 
amount  of  hydrogen  equivalent  to  that 
generated  by  a  metal-water  reaction 
involving  75  percent  of  the  fuel 
cladding  surrounding  the  active  fuel. 
Existing  licensee  hydrogen  control 
systems  and  analyses  are  expected  to  be 
sufficient  to  demonstrate  compliance 
with  this  requirement. 

Paragraph  (c),  Requirements  for  future 
water-cooled  reactor  applicants  and 
licensees.  Paragraph  (c)  promulgates 
requirements  for  combustible  gas 
control  in  containment  for  all  futiue 
water-cooled  reactor  construction 
permits  or  operating  licenses  under  Part 
50  and  for  all  water-cooled  reactor 
design  approvals,  design  certifications, 
combined  licenses,  or  manufactiu-ing 
licenses  under  Part  52,  whose  reactor 
designs  have  comparable  potential  for 
the  production  of  combustible  gases  as 
current  light  water  reactor  designs.  The 
current  requirements  in  §  50.34(f)(2)(ix) 
and  (f)(3)(v)  are  retained  without 
material  change,  but  have  been 
consolidated  and  reworded  to  be  more 
concise.  Paragraph  (c)(1)  requires  a 
mixed  containment  atmosphere  during 
design-basis  and  significant  beyond 
design-basis  accidents.  This  wording 
was  chosen  to  specify  a  mixed 
atmosphere  requirement  during 
important  accident  scenarios  similar  to 
the  current  requirements  for  PWR  and 
BWR  containments.  Paragraph  (c)(2) 
requires  all  containments  to  have  an 
inerted  atmosphere  or  limit  hydrogen 
concentrations  in  containment  during 
and  following  an  accident  that  releases 
an  equivalent  amount  of  hydrogen  as 
would  be  generated  from  a  100  percent 
fuel-clad  coolant  reaction,  uniformly 
distributed,  to  less  than  10  percent  and 
maintain  containment  structural 
integrity  and  appropriate  accident 
mitigating  features.  Structures,  systems, 
and  components  (SSCs)  provided  to 
meet  this  requirement  must  be  designed 
to  provide  reasonable  assurance  that 
they  wilt  operate  in  the  severe  accident 
environment  for  which  they  are 
intended  and  over  the  time  span  for   ; 
which  they  are  needed.  Equipment 
survivability  expectations  under  severe 
accident  conditions  should  consider  the 
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circumstances  of  applicable  initiating 
events  (such  as  station  blackout '  or 
earthquakes)  and  the  environment 
(including  pressiu-e,  temperatiu-e,  and 
radiation)  in  which  the  equipment  is 
relied  upon  to  iunction.  The  required 
system  performance  criteria  will  be 
based  on  the  results  of  design-specific 
reviews  which  include  probabilistic 
risk-assessment  as  required  by 
§  52r47(a)(l)(v).  Because  these 
requirements  address  beyond  design- 
basis  combustible  gas  control,  SSCs 
provided  to  meet  these  requirements 
need  not  be  subject  to  the 
environmental  qualification 
requirements  of  §  50.49;  quality 
assurance  requirements  of  10  CFR  Part 
50,  Appendix  B;  and  redundancy/, 
diversity  requirements  of  10  CFR  Part 
50,  Appendix  A.  Guidance  such  as  that 
found  in  Appendices  A  and  B  of  RG 
1.155,  "Station  Blackout,"  is 
appropriate  for  equipment  used  to 
mitigate  the  consequences  of  severe 
accidents.  Paragraph  (c)  also 
promulgates  requirements  for  ensuring  a 
mixed  atmosphere  and  monitoring 
oxygen  and  hydrogen  in  containment, 
consistent  with  the  requirements  for 
current  plants  set  forth  in  paragraphs 
(b)(1),  and  (b){4)(i)  and  (ii). 

Paragraph  (d),  Requirements  for  future 
non  water-cooled  reactor  applicants  and 
licensees  and  certain  water-cooled 
reactor  applicants  and  licensees.  A  new 
paragraph  (d)  is  added  to  specify 
information  that  must  be  submitted  by 
future  reactor  applicants  to  determine  if 
combustible  gas  generation  is 
technically  relevant  to  the  proposed 
design.  If  combustible  gas  generation  is 

Document 


technically  relevant,  the  applicant  must 
submit  additional  information  to 
demonstrate  that  safety  impacts  of 
combustible  gases  generated  during 
design-basis  and  significant  beyond- 
design-basis  accidents  have  been 
addressed  in  the  design  of  the  facility  to 
ensure  adequate  protection  of  public 
health  and  safety  and  common  defense 
and  seciirity.  Paragraph  (d)  is  applicable 
to  non  water-cooled  reactors  and  water- 
cooled  reactors  that  have  different 
characteristics  regarding  the  production 
of  combustible  gases  from  current  light, 
water  reactors.  The  information  must 
address  the  potential  for  producing 
combustible  gases  during  design  basis 
accidents  and  significant  beyond 
design-basis  accidents  comparable  to 
accident  scenarios  that  were  evaluated 
for  combustible  gas  generation  at 
current  light  water  reactors. 

Section  50.46a — Acceptance  Criteria  for 
Reactor  Coolant  System  Venting 
Systems 

Section  50.46a  is  a  new  section  that 
contains  the  relocated  requirements  for 
high  point  vents  currently  contained  in 
§  50.44.  The  amendment  includes  a 
change  that  eliminates  a  requirement 
prohibiting  venting  the  reactor  coolant 
system  if  it  could  "aggravate"  the 
challenge  to  contaimnent.  Any  venting 
is  highly  unlikely  to  affect  containment 
integrity;  however,  such  venting  will 
reduce  the  likelihood  of  further  core 
damage.  The  NRG  continues  to  view  use 
of  the  high  point  vents  as  an  important 
strategy  that  should  be  considered  in  a 
plant's  severe  accident  management 
guidelines. 


Section  52.47— Contents  of  Applications 

Section  52.47  is  amended  to  eliminate 
the  reference  to  paragraphs  within 
§  50.34(f)  for  technically  relevant 
requirements  for  combustible  gas 
control  in  containment  for  future  design 
certifications.  Under  the  final  rule,  the 
technical  requirements-  for  combustible 
gas  control  will  be  set  forth  in  §  50.44, 
rather  than  in  §  50.34(f). 

Vni.  Availability  of  Documents 

The  NRG  is  making  the  documents 
identified  below  available  to  interested 
persons  through  one  or  more  of  the 
following  methods  as  indicated. 

Public  Document  Room  (PDR).  The 
NRG  Public  Document  Room  is  located 
at  One  White  Flint  North.  Public  File 
Area  O  1F21,  11555  Rockville  Pike, 
Rockville,  Maryland. 

Rulemaking  Web  site  (Web).  The 
NRG's  interactive  rulemaking  Web  site 
is  located  at  http://ruleforum.llnl.gov. 
These  documents  may  be  viewed  and 
downloaded  electronically  via  this  Web 
site. 

NRC's  Electronic  Reading  Room 
(ERR).  The  NRG's  public  electronic 
reading  room  is  located  at  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
(Provide  accession  number  for  each 
document.) 

The  NRC  staff  contact  (NRC  Staff). 
Richard  Dudley,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nudear 
Regulatory  Gommission,  Washington. 
DG  20555-0001;  telephone  (301)  415- 
1116;  e-mail  rfd@nrc.gov. 


Comments  received  

Regulatory  Analysis  

RG  1.7,  Rev.  3  

Rev.  SRP,  Section  6.2.5 


PDR 


X 
X 
X 

X 


Web 


X 
X 
X 
X 


ERR 


ML03 1640482 
ML031 640498 
ML031640518 


NRC  staff 


X 
X 


A  free  single  copy  of  Regulatory 
Guide  1.7  may  be  obtained  by  writing  to 
the  Office  of  the  Ghief  Information 
Officer,  Reproduction  and  Distribution 
Services  Section,  U.S.  Nuclear 
Regulatory  Gommission,  Washington, 
DC  20555-0001,  or  E-mail: 
DISTRIRUTION@nrc.gov  or  Facsimile: 
(301) 415-2289. 

Copies  of  NUREGS  may  be  purchased 
from  The  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Mail 
Stop  SSOP,  Washington,  DG  20402- 


'  Section  50.44  does  not  require  the  deliberate 
ignition  systems  used  by  BWRs  with  Mark  III  type 
containments  and  PWRs  with  ice  condenser  type 
containments  to  be  available  during  station 
blackout  events.  The  deliberate  ignition  systems 


0001;  Internet:  bookstore@gpo.gov;  (202) 
512-1800.  Copies  are  also  available 
from  the  National  "Technical  Information 
Service,  Springfield,  VA  22161-0002; 
http://www.ntis.gov;  1-800-533^847 
or,  locally,  (703)  605-6000.  Some 
publications  in  the  NUREG  series  are 
posted  at  NRG's  technical  document 
Web  site  http://vnvw.nrc.gov/NRC/ 
NUREGS/indexnum.html. 


should  be  available  upon  the  restoration  of  power. 
Additional  guidance  concerning  the  availability  of 
deliberate  ignition  systems  during  station  blackout 
sequences  is  being  developed  as  part  of  the  NRC 
review  of  Generic  Safety  Issue  189;  "Susceptibility 


IX.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995.  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  final  rule,  the  NRG 
is  using  the  following  Government- 
unique  standard:  10  CFR  50.44,  U.S. 


of  Ice  Condenser  and  Mark  III  Containments  to 
Early  Failure  from  Hydrogen  Combustion  During  a 
Severe  Accident." 
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Nuclear  Regulatory  Commission, 
October  27, 1978  (43  FR  50163),  as 
amended.  No  voluntary  consensus 
standard  has  been  identified  that  could 
be  used  instead  of  the  Government- 
unique  standard. 

X.  Finding  of  No  Significant 
Environmental  Impact:  Environmental 
Assessment 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51 ,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  basis  for  this 
determination  reads  as  follows: 

This  action  endorses  existing 
requirements  ^nd  establishes 
regulations  that  reduce  regulatory 
burdens  for  ciurent  and  future  licensees 
and  consolidates  combustible  gas 
control  regulations  for  future  reactor 
applicants  and  licensees.  This  action 
stems  from  the  NRC's  ongoing  effort  to 
risk-inform  its  regulations.  The  final 
rule  reduces  the  regulatory  burdens  on 
present  and  future  power  reactor 
licensees  by  eliminating  the  LOCA 
design-basis  accident  as  a  combustible 
gas  control  concern.  This  change 
eliminates  the  requirements  for 
hydrogen  recombiners  and  hydrogen 
purge  systems  and  relaxes  the 
requirements  for  hydrogen  and  oxygen 
monitoring  equipment  to  make  them 
commensurate  with  their  safety  and  risk 
significance. 

This  action  does  not  significantly 
increase  the  probability  or  consequences 
of  an  accident.  No  changes  are  being 
made  in  the  types  or  quantities  of 
radiological  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  public  radiation ' 
exposure  because  there  is  no  change  to 
facility  operations  that  could  create  a 
new  or  affect  a  previously  analyzed 
accident  or  release  path.  There  may  be 
a  reduction  of  occupational  radiation 
exposure  since  personnel  will  no  longer 
.  be  required  to  maintain  or  operate,  if 
necessary,  the  hydrogen  recombiner 
systems  which  are  located  in  or  near 
radiologically  controlled  areas. 

With  regard  to  non-radiological 
impacts,  no  changes  are  being  made  to 
non-radiological  plant  effluents  and 
there  are  no  changes  in  activities  that 
would  adversely  affect  the  environment. 
Therefore,  there  are  no  significant  non- 
radiological^  impacts  associated  with  the 
proposed  action. 

The  primary  alternative  to  this  action 
would  be  the  no  action  alternative.  The 


no  action  alternative  would  continue  to 
impose  unjwarranted  regulatory  burdens 
for  which  mere  would  be  little  or  no 
safety,  risM,  or  environmental  benefit. 

The  determination  of  this 
environme  ntal  assessment  is  that  there 
is  no  signi  icant  offsite  impact  to  the 
public  froi  1  this  action. 

The  NR( !  requested  the  views  of  the 
States  on  t  le  environmental  assessment 
for  this  rule.  No  comments  were 
received. 

XI.  Papen  rork  Reduction  Act 
Statement 

This  fini  il  rule  decreases  the  burden 
on  new  ap  ilicants  to  complete  the 
hydrogen  (  ontrol  analysis  required  to  be 

in  a  license  application,  as 
required  b  r  sections  50.34  or  52.47.  The 
public  bur  len  reduction  for  this 
informatic  a  collection  is  estimated  to 
average  72  D  hours  per  request.  Because 
for  this  information 
is  insignificant.  Office  of 
Manageme  nt  and  Budget  (OMB) 
clearance  :  s  not  required.  Existing 
requireme  its  were  approved  by  the 
Office  of  N  Management  and  Budget, 
approval  ijumbers  3150-0011  and  3150- 
0151. 


the  burdei 
collection 
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Protection  Notification 


Regulatory  Analysis 

has  prepared  a  regulatory 

this  regulation.  The  analysis 
he  costs  and  benefits  of  the 

considered  by  the  NRC.  The 
analysis  is  available  as 
1  inder  the  Availability  of 

heading  of  the 
Supplemehtary  Information  section. 

XIV.  Regu  atory  Flexibility  Certification 


accor lance 


with  the  Regulatory 
Act  (5  U.S.C.  605(b)),  the 

certifies  that  this  rule  does 
significant  economic  impact 
on  a  subst^tial  number  of  small 

final  rule  affects  only  the 
^d  operation  of  nuclear 

The  companies  that  own 
s  do  not  fall  within  the  scope 
definition  of  "small  entities"  set 
Regulatory  Flexibility  Act  or 
standards  established  by  the 
2.810). 


CFR; 
XV.  Backfft  Analysis 

The  NR  Z  has  determined  that  the 
backfit  ru  b  does  not  apply  to  this  final 


rule;  and  therefore,  a  backfit  analysis  is 
not  required  for  this  final  rule  because 
these  amendments  do  not  impose  more 
stringent  safety  requirements  on  10  CFR 
Part  50  licensees.  For  current  licensees, 
the  amendments  either  maintain 
without  substantive  change  existing 
requirements  or  provide  voluntary 
relaxations  to  current  regulatory 
requirements.  Voluntary  relaxations 
(i.e.,  relaxations  that  are  not  mandatory) 
are  not  considered  backfitting  as  defined 
in  10  CFR  50.109(a)(1).  For  future 
applicants  and  future  licensees,  the 
amendments  also  do  not  involve 
backfitting  as  defined  in  10  CFR 
50.109(a)(1)  because  the  changes  have 
only  a  prospective  effect  on  future 
design  approval  and  design  certification 
applicants  and  future  applicants  for 
licensees  under  10  CFR  Part  50  and  52. 
As  the  Commission  has  indicated  in 
other  rulemakings,  sec,  e.g.,  54  FR 
15372,  April  18, 1989  (Final  Part  52 
Rule),  the  expectations  of  future 
applicants  are  not  protected  by  the 
Backfit  Rule.  Therefore,  the  NRC  has  not 
prepared  a  backfit  analysis  for  this  final 
rule.  ^  • 

XVI.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects 

10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties,  Fire  protection. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  record  keeping 
requirements. 

10  CFR  Part  52 

Administrative  practice  and 
procedure,  Antitrust,  Backfitting, 
Combined  license.  Early  site  permit, 
Emergency  planning.  Fees,  Inspection, 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors,  Probabilistic 
risk  assessment.  Prototype,  Reactor 
siting  criteria,  Redress  of  site,  Reporting 
and  record  keeping  requirements, 
Standard  design,  Standard  design 
certification. 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  the 
Energy  Reorganization  Act  of  1974,  as 
amended;  and  5  U.S.C.  552  and  553,  the 
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NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  50  and  52. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACIUTIES 

■  1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102,  103,  104.  105. 161, 
182,  183,  186,  189,  68  Stat.  936,  938,  948, 
953,  954,  955,  956,  as  amended,  sec.  234,  83 
Stat.  444,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2201,  2232,  2233,  2239,  2282); 
sees.  201,  as  amended,  202,  206,  88  Stat. 
1242,  as  amended,  1244, 1246  (42  U.S.C. 
5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951,  as  amended  by 
Pub.  L.  102^86,  sec.  2902,  106  Stat.  3123  (42 
U.S.C.  5851).  Section  50.10  also  issued  under 
sees.  101,  185,  68  Stat.  936,  955,  as  amended 
(42  U.S.C.  2131,  2235);  sec.  102,  Pub.  L.  91- 
190,  83  Stat.  853  (42  U.S.C.  4332).  Sections 
50.13,  50.54(dd),  and  50.103  also  issued 
under  sec.  108,  68  Stat.  939,  as  amended  (42 
U.S.C.  2138).  Sections  50.23,  50.35,  50.55, 
and  50.56  also  issued  under  sec.  185,  68  Stat. 
955  (42  U.S.C.  2235).  Sections  50.33a,  50.55a 
and  Appendix  Q  also  issued  under  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
Pub.  L.  97-115,  96  Stat.  2073  (42  U.S.C. 
2239).  Section  50.78  also  issued  under  sec. 
122,  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80 — 50.81  also  issued  under  sec.  184,  58 
Stat.  954,  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187,  68 
Stat.  955  (42  U.S.C.  2237). 

■  2.  In  §  50.34,  paragraph  (aK4)  is 
revised,  paragraph  (g)  is  redesignated  as 
paragraph  (h),  and  a  new  paragraph  (g) 
is  added  to  read  as  follows: 

§  50.34    Contents  of  applications;  technical 
information. 

(a)  *  *  * 

(4)  A  preliminary  analysis  and 
evaluation  of  the  design  and 
performance  of  structures,  systems,  and 
components  of  the  facility  with  the 
objective  of  assessing  the  risk  to  public 
health  and  safety  resulting  from 
operation  of  the  facility  and  including 
determination  of  the  margins  of  safety 
during  normal  operations  and  transient 
conditions  anticipated  during  the  life  of 
the  facility,  and  the  adequacy  of 
structures,  systems,  and  components 
provided  for  the  prevention  of  accidents 
and  the  mitigation  of  the  consequences 
of  accidents.  Analysis  and  evaluation  of 
ECCS  cooling  performance  and  the  need 
for  high  point  vents  following 
postulated  loss-of-coolant  accidents 
must  be  performed  in  accordance  with 
the  requirements  of  §  50.46  and  §  50.46a 
of  this  part  for  facilities  for  which 
construction  permits  may  be  issued  after 
December  28,  1974. 


[g]  Combustible  gas  control.  All 
applicants  for  a  reactor  construction 
permit  or  operating  license  under  this 
part,  and  all  apphcants  for  a  reactor 
'design  approval,  design  certification,  or 
license  under  part  52  of  this  chapter, 
whose  application  was  submitted,  after 
October  16,  2003,  shall  include  the 
analyses,  and  the  descriptions  of  the 
equipment  and  systems  required  by 
§  50.44  as  a  part  of  their  application. 
***** 

■  3.  Section  50.44  is  revised  to  read  as 
follows: 

§  50.44    Combustible  gas  control  for 
nuclear  power  reactors. 

(a)  Definitions. 

(1)  Inerted  atmosphere  means  a 
containment  atmosphere  with  less  than 
4  percent  oxygen  by  volxune. 

(2)  Mixed  atmosphere  means  that  the 
concentration  of  combustible  gases  in 
any  part  of  the  containment  is  below  a 
level  that  supports  combustion  or 
detonation  that  could  cause  loss  of 
containment  integrity. 

(b)  Requirements  for  currently- 
licensed  reactors.  Each  boiling  or 
pressurized  water  nuclear  power  reactor 
with  an  operating  license  on  October  16, 
2003,  except  for  those  facilities  for 
which  the  certifications  required  under 
§  50.82(a)(1)  have  been  submitted,  must 
comply  with  the  following 
requirements,  as  applicable: 

fl)  Mixed  atmosphere.  All 
containments  must  have  a  capability  for 
ensuring  a  mixed  atmosphere. 

(2)  Combustible  gas  control,  (i)  All 
boiling  water  reactors  with  Mark  I  or 
Mark  II  type  containments  must  have  an 
inerted  atmosphere. ' 

(ii)  All  boiling  water  reactors  with 
Mark  III  type  containments  and  all 
pressurized  water  reactors  with  ice     ' 
condenser  containments  must  have  the 
capability  for  controlling  combustible 
gas  generated  from  a  metal-water 
reaction  involving  75  percent  of  the  fuel 
cladding  surrounding  the  active  fuel 
region  (excluding  the  cladding 
surrounding  the  plenum  volume)  so  that 
there  is  no  loss  of  contaimnent 
structural  integrity. 

(3)  Equipment  Survivability.  All 
boiling  water  reactors  with  Mark  III 
containments  and  all  pressurized  water 
reactors  with  ice  condenser 
containments  that  do  not  rely  upon  an 
inerted  atmosphere  inside  containment 
to  control  combustible  gases  must  be 
able  to  establish  and  maintain  safe 
shutdown  and  containment  structural 
integrity  with  systems  and  components 
capable  of  performing  their  functions 
during  and  after  exposure  to  the 
environmental  conditions  created  by  the 
burning  of  hydrogen.  Environmental 


conditions  caused  by  local  detonations 
of  hydrogen  must  also  be  included, 
unless  such  detonations  can  be  shown 
unlikely  to  occur.  The  amount  of 
hydrogen  to  be  considered  must  be    • 
equivalent  to  that  generated  from  a 
metal-water  reaction  involving  75 
percent  of  the  fuel  cladding  surrounding 
the  active  fuel  region  (excluding  the 
cladding  surrounding  the  plenum 
volimie). 

(i)  Monitoring,  (i)  Equipment  must  be 
provided  for  monitoring  oxygen  in 
containments  that  use  an  inerted 
atmosphere  for  combustible  gas  control. 
Equipment  for  monitoring  oxygen  must 
be  functional,  reliable,  and  capable  of 
continuously  measuring  the 
concentration  of  oxygen  in  the 
containment  atmosphere  following  a 
significant  beyond  design-basis  accident 
for  combustible  gas  control  and  accident 
management,  including  emergency 
planning. 

(ii)  Equipment  must  be  provided  for 
monitoring  hydrogen  in  the 
containment.  Equipment  for  monitoring 
hydrogen  must  be  functional,  reliable, 
and  capable  of  continuously  measiuring 
the  concentration  of  hydrogen  in  the 
containment  atmosphere  following  a 
significant  beyond  design-basis  accident 
for  accident  management,  including 
emergency  planning. 

(5)  Analyses.  Each  holder  of  an 
operating  license  for  a  foiling  water 
reactor  with  a  Mark  III  type  of 
contaiimient  or  for  a  pressurized  water 
reactor  with  an  ice  condenser  type  of 
containment,  shall  perform  an  analysis 
that: 

(i)  Provides  an  evaluation  of  the 
consequences  of  large  amounts  of 
hydrogen  generated  after  the  start  of  an 
accident  (hydrogen  resulting  from  the 
metal-water  reaction  of  up  to  and 
including  75  percent  of  the  fuel 
cladding  surrounding  the  active  fuel 
region,  excluding  the  cladding 
surrounding  the  plenum  volume)  and 
include  consideration  of  hydrogen 
control  measures  as  appropriate: 

(ii)  Includes  the  period  of  recovery 
from  the  degraded  condition; 

(iii)  Uses  accident  scenarios  that  are 
accepted  by  the  NRC  staff.  These 
scenarios  must  be  accompanied  by 
sufficient  supporting  justification  to 
show  that  they  describe  the  behavior  of 
the  reactor  system  during  and  following 
an  accident  resulting  in  a  degraded  core. 

(iv)  Supports  the  design  of  the 
hydrogen  control  system  selected  to 
meet  the  requirements  of  this  section; 
and, 

(v)  Demonstrates,  for  those  reactors 
that  do  not  rely  upon  an  inerted 
atmosphere  to  comply  with  paragraph 
(b)(2)iii)  of  this  section,  that: 


V, 
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(A)  Containment  structural  integrity  is 
maintained.  Containment  structural 
integrity  must  be  demonstrated  by  use 
of  an  analytical  technique  that  is 
accepted  by  the  NRC  staff  in  accordance 
with  §  50.90.  This  demonstration  must 
include  sufficient  supporting 
justification  to  show  that  the  technique 
describes  the  containment  response  to 
the  structiiral  loads  involved.  This 
method  could  include  the  use  of  actual 
material  properties  with  suitable 
margins  to  account  for  uncertainties  in 
modeling,  in  material  properties,  in 
construction  tolerances,  and  so  on;  and 

(B)  Systems  and  components 
necessary  to  establish  and  maintain  safe 
shutdown  and  to  maintain  containment 
integrity  will  be  capable  of  performing 
their  functions  during  and  after 
exposure  to  the  environmental 
conditions  created  by  the  burning  of 
hydrogen,  including  local  detonations, 
iinless  such  detonations  can  be  shown 
unlikely  to  occur. 

(c)  Requirements  for  future  water- 
cooled  reactor  applicants  and 
licensees.^  The  requirements  in  this 
paragraph  apply  to  all  water-cooled 
reactor  construction  permits  or 
operating  licenses  under  this  part,  and 
to  all  water-cooled  reactor  design 
approvals,  design  certifications, 
combined  licenses  or  manufacturing 
licenses  under  part  52  of  this  chapter, 
any  of  which  are  issued  after  October 
16,  2003. 

(1)  Mixed  atmosphere.  All 
containments  must  have  a  capability  for 
ensuring  a  mixed  atmosphere  during 
design-basis  and  significant  beyond 
design-basis  accidents. 

[2]  Combustible  gas  control.  All 
containments  must  have  an  inerted 
atmosphere,  or  must  limit  hydrogen 
concentrations  in  containment  during 
and  following  an  accident  that  releases 
an  equivalent  amoimt  of  hydrogen  as 
would  be  generated  from  a  100  percent 
fuel  clad-coolant  reaction,  uniformly 
distributed,  to  less  than  10  percent  Cby 
volume)  and  maintain  containment 
structural  integrity  and  appropriate 
accident  mitigating  featiues. 

(3)  Equipment  SurvivabiRty. 
Containments  that  do  not  rely  upon  an 
inerted  atmosphere  to  control 
combustible  gases  must  be  able  to 
establish  and  maintain  safe  shutdown 
and  containment  structiu^l  integrity 
with  systems  and  components  cap^le 
of  performing  their  functions  during  and 
after  exposure  to  the  environmental 


2  The  requirements  of  this  paragraph  apply  only 
to  water-cooled  reactor  designs  with  characteristics 
(e.g.,  type  and  quantity  of  cladding  materials)  such 
that  the  potential  for  production  of  combustible 
gases  is  comparable  to  light  water  reactor  designs 
licensed  as  of  October  16,  2003. 


conditions  treated  by  the  burning  of 
hydrogen.  Environmental  conditions 
caused  by  1  )cal  detonations  of  hydrogen 
must  also  b ;  included,  unless'such 
detonations  can  be  shown  unlikely  to 
occur.  The  i  unount  of  hydrogen  to  be 
considered  must  be  equivalent  to  that 
generated  fi  om  a  fuel  clad-coolant 
reaction  involving  100  percent  of  the 
fuel  claddiiig  surrounding  the  active 
fuel  region. 

(4)  Monit  jring.  (i)  Equipment  must  be 
provided  fc  r  monitoring  oxygen  in 
containmei  ts  that  use  an  inerted 
atmosphere  for  combustible  gas  control. 
Equipment  "or  monitoring  oxygen  must 
be  fuinctionpl.  reliable,  and  capable  of 
continuously  measuring  the 
concentration  of  oxygen  in  the 
containment  atmosphere  following  a 
significant  teyond  diesign-basis  accident 
for  combusi  ible  gas  control  and  accident 
managemei  t,  including  emergency 
planning. 

(ii)  Equip  ment  must  be  provided  for 
monitoring  pydrogen  in  the 
containment.  Equipment  for  monitoring 
hydrogen  must  be  functional,  reliable, 
and  capable  of  continuously  measuring 
the  concenration  of  hydrogen  in  the 
containment  atmosphere  following  a 
significant  peyond  design-basis  accident 
for  accidenj  management,  including 
emergency  planning. 

(5)  Struc^ral  analysis.  An  applicant 
must  perfoitm  an  analysis  that 
demonstra^s  containment  structural 
integrity.  T  lis  demonstration  must  use 
an  analytic  il  technique  that  is  accepted 
by  the  NRC  and  include  sufficient 
supporting  lustification  to  show  that  the 
technique  <  escribes  the  containment 
response  to  the  structural  loads 
involved.  1  he  analysis  must  address  an 
accident  th  it  releases  hydrogen 
generated  £  om  100  percent  fuel  clad- 
coolant  reaction  accompanied  by 
hydrogen  bliming.  Systems  necessary  to 
ensure  con  ainment  integrity  must  also 
be  demons  rated  to  perform  their 
function  ui  der  these  conditions. 

(d)  Requi  rements  for  future  non  water- 
cooled  reat  tor  applicants  and  licensees 
and  certaii  water-cooled  reactor 
applicants  tmd  licensees.  The 
requiremedts  in  this  paragraph  apply  to 
all  construction  permits  and  operating 
licenses  ui^er  this  part,  and  to  all 
design  approvals,  design  certifications, 
combined  licenses,  or  manufacturing 
licenses  un  der  part  52  of  this  chapter, 
for  non  wa  er-cooled  reactors  and  water- 
cooled  reac  tors  that  do  not  fall  within 
the  descrip  tion  in  paragraph  (c), 
footnote  1 1  if  this  section,  any  of  which 
are  issued  Ifter  October  16,  2003. 
Applicatioiis  subject  to  this  paragraph 
must  inclu  le: 


(1)  Information  addressing  whether 
accidents  involving  combustible  gases 
are  technically  relevant  for  their  design, 
and 

(2)  If  accidents  involving  combustible 
gases  are  found  to  be  technically 
relevant,  information  (including  a 
design-specific  probabilistic  risk 
assessment)  demonstrating  that  the 
safety  impacts  of  combustible  gases 
during  design-basis  and  significant       ,  " 
beyond  design-basis  accidents  have 
been  addressed  to  ensure  adequate 
protection  of  public  health  and  safety 
and  common  defense  and  security. 

■  4.  Section  50.46a  is  added  to  read  as 
follows: 

§  50.46a    Acceptance  criteria  for  reactor 
coolant  system  venting  systems. 

Each  nuclear  power  reactor  must  be 
provided  with  high  point  vents  for  the 
reactor  coolant  system,  for  the  reactor 
vessel  head,  and  for  other  systems 
required  to  medntain  adequate  core 
cooling  if  the  accumulation  of 
noncondensible  gases  would  cause  the 
loss  of  function  of  these  systems.  High 
point  vents  are  not  required  for  the 
tubes  in  U-tube  steam  generators. 
Acceptable  venting  systems  must  meet 
the  following  criteria: 

(a)  The  high  point  vents  must  be 
remotely  operated  from  the  control 
room. 

(b)  The  design  of  the  vents  and 
associated  controls,  instruments  and 
power  soiuces  must  conform  to 
appendix  A  and  appendix  B  of  this  part. 

(c)  The  vent  system  must  be  designed 
to  ensure  that: 

(1)  The  vents  will  perform  their  safety 
functions;  and 

(2)  There  would  not  be  inadvertent  or 
irreversible  actuation  of  a  vent. 

PART  52— EARLY  SITE  PERMITS; 
STANDARD  DESIGN 
CERTIHCATIONS;  AND  COMBINED 
LICENSES  FOR  NUCLEAR  POWER 
PLANTS 

■  5.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  Sees.  103, 104, 161, 182. 183, 
186.  189,  68  Stat.  936,  948,  953.  954,  955, 
956,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2133,  2201,  2232,  2233, 
2236.-2239,  2282);  sees.  201,  202,  206,  88 
Stat.  1242, 1244, 1246,  as  amended  (42  U.S.C. 
5841.  5842,  5846). 

■  6.  In  §  52.47,  paragraph  (a)(l)(ii)  is 
revised  to  read  as  follows: 

§  52.47    Contents  of  applications. 

(a)  *  *  * 
(D*  *  * 

(ii)  Demonstration  of  compliance  with 
any  technically  relevant  portions  of  the 
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Three  Mile  Island  requirements  set  forth 
in  10  CFR  50.34(f)  except  paragraphs 
(f)(l)(xii).  (f}(2){ix)  and  (f)(3){v): 

***** 

Dated  at  Rockville,  Marvland.  this  10th  day 
of  September  2003. 

For  the  Nt^clear  Regulatory  Commission. 

Annette  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  03-23554  Filed  9-15-03;  8:45  am]     . 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AG93 

Geological  and  Seismological 
Characteristics  for  Siting  and  Design 
of  Dry  Cask  Independent  Spent  Fuel 
Storage  Installations  and  Monitored 
Retrievable  Storage  Installations 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
licensing  requirements  for  dry  cask 
modes  of  storage  of  spent  nuclear  fuel, 
high-level  radioactive  waste,  and  power 
reactor-related  Greater  than  Class  C 
(GTCC)  waste  in  an  independent  spent 
fuel  storage  installation  (ISFSI)  or  in  a 
U.S.  Department  of  Energy  (DOE) 
monitored  retrievable  storage 
installation  (MRS).  These  amendments 
update  the  seismic  siting  and  design 
criteria,  including  geologic,  seismic,  and 
earthquake  engineering  considerations. 
The  final  rule  allows  the  NRC  and  its 
licensees  to  benefit  from  experience 
gained  in  the  licensing  of  existing 
facilities  and  to  incorporate  rapid 
advancements  in  the  earth  sciences  and 
earthquake  engineering.  The 
amendments  make  the  NRC  regulations 
that  govern  certain  ISFSIs  and  MRSs 
more  compatible  with  the  1996 
amendments  that  addressed 
uncertainties  in  seismic  hazard  analysis 
for  nuclear  power  plants.  The 
amendments  allow  certain  ISFSI  or  MRS 
applicants  to  use  a  design  earthquake 
level  commensurate  with  the  risk 
associated  with  an  ISFSI  or  MRS. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  K.  McDaniel,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone: 
(301)  415-5252,  e-mail:  kkm@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

II.  Objectives 

III.  Applicability 

IV.  Discussion  " 

V.  Related  Regulatory  Guide  and  Standard 

Review  Plans 

VI.  Summary  of  Public  Comments  on  the 

Proposed  Rule 

VII.  Summary  of  Final  Revisions 

VIII.  Criminal  Penalties 

IX.  Agreement  State  Compatibility 

X.  Voluntary  Consensus  Standards 

XI.  Finding  of  No  Significant  Environmental 

Impact:  Availability 

XII.  Paperwork  Reduction  Act  Statement 
XUI.  Regulatory  Analysis 

XIV.  Regulatorv  Flexibility  Certification 

XV.  Backfit  Analysis 

XVI.  Small  Business  Regulatori,'  Enforcement 
Fairness  Act 

I.  Background 

In  1980,  the  NRC  added  10  CFR  part 
72  to  its  regulations  to  establish 
licensing  requirements  for  the 
independent  storage  of  spent  nuclear 
fuel  and  high-level  radioactive  waste 
(HLW)  (45  FR  74693;  November  12. 
1980).  In  1988,  the  NRC  amended  part 
72  to  provide  for  licensing  the  storage  of 
spent  nuclear  fuel  and  HLW  in  an  MRS 
(53  FR  31651;  August  19,  1988).  Subpart 
E  of  Part  72  contains  siting  evaluation 
factors  that  must  be  investigated  and 
assessed  with  respect  to  the  siting  of  an 
ISFSI  or  MRS.  including  a  requirement 
for  evaluation  of  geological  and 
seismological  characteristics.  ISFSI  and 
MRS  facilities  are  designed  and 
constructed  for  the  interim  storage  of 
spent  nuclear  fuel  that  has  aged  for  at 
least  one  year,  other  solidified 
radioactive  materials  associated  with 
spent  fuel  storage,  and  power  reactor- 
related  GTCC  waste,  that  are  pending 
shipment  to  a  high-level  radioactive 
waste  repository  or  other  disposal  site. 

The  original  regulations  envisioned 
ISFSI  and  MRS  facilities  as  spent  fuel 
pools  or  single,  massive  dry  storage 
structures.  The  regulations  required 
seismic  evaluations  equivalent  to  those 
for  a  nuclear  power  plant  (NPP)  when 
the  ISFSI  or  MRS  is  located  west  of  the 
Rocky  Mountain  Front  (west  of 
approximately  104°  west  longitude), 
referred  to  hereafter  as  the  western  U.S., 
or  in  areas  of  known  seismic  activity 
east  of  the  Rocky  Mountain  Front  (east 
of  approximately  104°  west  longitude), 
referred  to  hereafter  as  the  eastern  U.S. 
A  seismic  design  requirement, 
equivalent  to  the  requirements  for  an 
NPP  (appendix  A  to  10  CFR  part  100) 
seemed  appropriate  for  these  types  of 
facilities,  given  the  potential  accident 
scenarios.  For  those  sites  located  in  the 
eastern  U.S..  and  not  in  areas  of  known 
seismic  activity,  the  regulations  allowed 
for  less  stringent  alternatives. 


For  other  types  of  ISFSI  or  MRS 
designs,  the  regulation  required  a  site- 
specific  investigation  to  establish  site 
suitability  commensurate  with  the 
specific  requirements  of  the  proposed 
ISFSI  or  MRS.  The  NRC  explained  that 
for  ISFSIs  which  do  not  involve  massive 
structures,  such  as  dry  storage  casks  and 
canisters,  the  required  design 
earthquake  will  be  determined  on  a 
case-by-case  basis  imtil  more  experience 
is  gained  with  the  licensing  of  these 
types  of  units  (45  FR  74697). 

For  sites  located  in  either  the  western 
U.S.  or  in  areas  of  known  seismic 
activity  in  the  eastern  U.S..  the 
regulations  in  10  CFR  part  72  currently 
require  the  use  of  the  procedures  in 
appendix  A  to  part  100  for  determining 
the  design  basis  vibratory  ground 
motion  at  a  site,  appendix  A  requires 
the  use  of  "deterministic"  approaches  in 
the  development  of  a  single  set  of 
earthquake  sources.  The  applicant 
develops  for  each  source  a  postulated 
earthquake  to  be  used  to  determine  the 
ground  motion  that  can  affect  the  site, 
locates  the  postulated  earthquake 
according  to  prescribed  rules,  and  then 
calculates  ground  motions  at  the  site. 

Advances  in  the  sciences  of 
seismology  and  geology,  along  with  the 
occurrence  of  some  licensing  issues  not 
foreseen  in  the  development  of 
appendix  A  to  part  100.  have  caused  a 
number  of  difficiilties  in  the  application 
of  this  regulation.  Specific  problematic 
areas  include  the  following: 

1.  Because  the  deterministic  approach 
does  not  explicitly  recognize 
imcertainties  in  geoscience  parameters, 
probabilistic  seismic  hazard  analysis 
(PSHA)  methods  were  developed  that 
allow  explicit  expressions  for  the 
uncertainty  in  ground  motion  estimates 
and  provide  a  means  for  assessing 
sensitivity  to  various  parameters. 
Appendix  A  to  part  100  does  not  allow  ' 
this  application. 

2.  The  limitations  in  data  and 
geologic/seismic  analyses,  and  the  rapid 
evolution  in  geosciences  have  required 
considerable  latitude  in  technical 
judgment.  The  inclusion  of  detailed 
geoscience  assessments  in  Appendix  A 
has  inhibited  the  use  of  needed 
judgment  and  flexibility  in  applying 
basic  principles  to  new  situations;  and 

3.  Various  sections  of  Appendix  A  are 
subject  to  different  interpretations.  For 
example,  there  have  been  differences  of 
opinion  and  differing  interpretations   - 
among  experts  as  to  the  largest 
earthquakes  to  be  considered  and 
ground  motion  models  to  be  used,  thus 
often  making  the  licensing  process  less 
predictable. 

In  1996,  the  NRC  amended  10  CFR 
parts  50  and  100  to  update  the  criteria 
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used  in  decisions  regarding  NPP  siting, 
including  geologic  and  seismic 
engineering  considerations  for  future 
NPPs  (61  FR  65157;  December  11, 1996). 
The  amendments  added  a  new  §  100.23 
requiring  that  the  uncertainties 
associated  with  the  determination  of  the 
Safe  Shutdown  Earthquake  Ground 
Motion  (SSE)  be  addressed  through  an 
appropriate  analysis,  such  as  a  PSHA  or 
suitable  sensitivity  analyses  in  lieu  of 
appendix  A  to  part  100.  This  approach 
takes  into  account  the  problematic  areas 
identified  above  in  the  earlier  siting 
requirements  and  is  based  on 
developments  in  the  technical  field  over 
the  past  two  decades.  Further, 
regidatory  guides  have  been  used  to 
address  implementation  issues.  For 
example,  the  NRC  provided  guidance 
for  NPP  license  applicants  in  Regulatory 
Guide  1.165,  "Identification  and 
Characterization  of  Seismic  Sources  and 
Determination  of  Safe  Shutdown 
Earthquake  Ground  Motion,"  and 
Standard  Review  Plan  NUREG-0800, 
"Standard  Review  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Reactors,"  Section  2.5.2, 
"Vibratory  Ground  Motion,"  Revision  3. 
However,  the  NRC  left  appendix  A  to 
part  100  in  place  to  preserve  the 
licensing  basis  for  existing  plants  and 
confined  <he  applicability  of  §  100.23  to 
new  NPPs. 

The  NRC  is  now  amending  10  CFR 
part  72  to  require  applicants  at  some 
locations  to  address  uncertainties  in 
seismic  hazard  analysis  by  using 
appropriate  analyses,  such  as  a  PSHA  or 
suitable  sensitivity  analyses,  for 
determining  the  design  earthquake 
ground  motion  (DE).  The  use  of  a 
probabilistic  approach  or  suitable 
sensitivity  analyses  to  siting  parallels 
the  change  made  to  10  CFR  part  100. 

In  coinparison  with  an  NPP,  an 
operating  dry  cask  ISFSI  or  MRS  facility 
storing  spent  nuclear  fuel  is  a  passive 
facility  in  which  the  primary  activities 
are  waste  receipt,  handling,  and  storage. 
An  ISFSI  or  MRS  facility  does  not  have 
the  variety  and  complexity  of  active 
systems  necessary  to  support  safe 
operations  at  an  NPP.  Further,  the 
robust  cask  design  required  for  non- 
seismic  considerations  (e.g.,  drop  event, 
shielding),  assure  low  probabilities  of 
failure  from  seismic  events.  In  the 
unlikely  occurrence  of  a  radiological 
release  as  a  result  of  a  seismic  event,  the 
radiological  consequences  to  workers 
and  the  public  are  significantly  lower 
than  those  that  could  arise  at  an  NPp. 
The  conditions  required  for  release  and 
dispersal  of  significant  quantities  of 
radioactive  material,  such  as  high 
temperatures  or  pressures,  are  not 
present  in  an  ISFSI  or  MRS.  This  is 


primarily  di  le  to  the  low  heat-generation 
rate  of  spen  fuel  that  has  undergone 
more  than  o  le  year  of  decay  before 
storage  in  aj  i  ISFSI  or  MRS,  and  to  the 
low  invento  ry  of  volatile  radioactive 
materials  readily  available  for  release  to 
the  environiient.  The  long-lived 
nuclides  pn  sent  in  spent  fuel  are  tightly 
bound  in  th  5  fuel  materials  and  are  not 
readily  disp  srsible.  Short-lived  volatile 
nuclides,  such  as  1-131,  are  no  longer 
present  in  a|ed  spent  fuel.  Furthermore, 
ort-lived  nuclides  were 
g  a  fuel  assembly  rupture, 
urrounding  the  fuel 
designed  to  confine  these 


even  if  the 
present  dur: 
the  canister 
assemblies 
nuclides. 

The  Stan 
"Siting  Eva 


ds  in  part  72  Subparts  E, 
ation  Factors,"  and  F, 
'General  Design  Criteria,"  ensure  that 
the  dry  cask  storage  designs  are  very 
rugged  and  "obust.  The  casks  must 
maintain  sti  uctural  integrity  during  a 
variety  of  pi  istulated  non-seismic 
events,  incli  iding  cask  drops,  tip-over, 
and  wind  di  iven  missile  impacts.  These 
non-seismic  events  challenge  cask 
integrity  sig  lificantly  more  than  seismic 
events.  Thei  efore,  the  casks  have 
substantial  i  lesign  margins  to  withstand 
forces  from  i  seismic  event  greater  than 
the  design  e  irthquake. 

Hence,  th  ?  seismically  induced  risk 
from  the  op  (ration  of  an  ISFSI  or  MRS 
is  less  than  it  an  operating  NPP.  As  a 
result,  the  ^  RC  is  revising  the  DE 
requiremen  s  for  ISFSI  and  MRS 
facilities  fro  tn  the  current  part  72 
requiremen  s,  which  are  equivalent  to 
the  SSE  for  m  NPP. 

As  an  adc  itional  minor  change,  the 
NRC  is  mod  ifying  §  72.212(b)(2)(i)(B)  to 
require  gen<  ral  licensees  to  evaluate 
dynamic  !oi  ds,  in  addition  to  static 
loads,  in  th«  design  of  cask  storage  pads 
and  areas  fc  r  ISFSIs,  to  ensure  that  casks 
are  not  plac  }d  in  unanalyzed 
conditions.  i\ccounting  for  dynamic 
loads  in  the  analysis  of  ISFSI  pads  and 
areas  will  ei  isure  that  pads  continue  to 
support  the  casks  during  seismic  events. 
General  lice  nsees  currently  evaluate 
dynamic  loiids  for  evaluating  the  casks, 
pads  and  ar  ;as,  to  meet  the  cask  design 
bases  in  the  Certificate  of  Compliance, 
as  required  jy  §  72.21 2(b)(2)(i)(A). 
Therefore,  t  le  rule  will  not  actually 
require  any  general  licensees  operating 
an  ISFSI  to  -e-perform  any  written 
evaluations  previously  undertaken. 
Specific  lic(  snsees  are  currently 
required,  uiider  §  72.122(b)(2),  to  design 
ISFSIs  to  w  thstand  the  effects  of 
dynamic  loi  ids,  such  as  earthquakes  and 
tornados. 

The  NRCbublished  the  proposed 
rule,  "Geoh  gical  and  Seismological 
Characteris  ics  for  Siting  and  Design  of 
Dry  Cask  In  dependent  Spent  Fuel 


Storage  Installations  and  Monitored 
Retrievable  Storage  Installations"  in  the 
Federal  Register  on  July  22,  2002  (67  FR 
47745)  for  public  comment.  The  NRC 
stated  on  September  5,  2002  (67  FR 
56876)  that  it  intended  to  extend  the 
comment  period  for  an  additional  15 
days  to  allow  interested  persons 
additional  time  to  provide  meaningful 
conunents.  The  public  comment  period 
expired  on  October  22,  2002. 

The  NRC  received  nine  conunent 
letters  on  the  proposed  rule.  These 
comments  and  the  NRC  responses  are 
discussed  in  Section  VI  of  this 
document,  "Summary  of  Public 
Comments  on  the  Proposed  Rule." 

n.  Objectives 

An  ISFSI  is  designed,  constructed, 
and  operated  luider  a  part  72  specific  or 
general  license.  A  part  72  specific 
license  for  an  ISFSI  is  issued  to  a  named 
person  upon  application  filed  under 
part  72  regulations.  A  part  72  general 
license  for  an  ISFSI  is  issued  under  10 
CFR  72.210  to  persons  authorized  to 
possess  an  NPP  license  under  part  50, 
without  filing  a  part  72  license 
application.  A  general  licensee  is 
required  to  meet  the  conditions 
specified  in  subpart  K  of  part  72.  An 
MRS  may  be  designed,  constructed,  and 
operated  by  DOE  under  a  part  72 
specific  license. 

The  final  rule  reflects  changes  that  are 
intended  to  (1)  provide  benefit  ft-om  the 
experience  gained  in  applying  the 
existing  regulation  and  from  research;. 
(2)  provide  needed  regulatory  flexibility 
to  incorporate  into  licensing  state-of- 
the-art  improvements  in  the  geosciences 
and  earthquake  engineering;  and  (3) 
make  the  regulations  more  risk 
informed,  consistent  with  the 
Commission's  recent  policy. 

The  objectives  of  this  final  rule  are  to: 

1 .  Require  a  new  specific-license 
applicant  for  a  dry  cask  storage  facility 
located  in  either  the  western  U.S.  or  in 
areas  of  known  seismic  activity  in  the 
eastern  U.S.,  and  not  co-located  with  an 
NPP,  to  address  uncertainties  in  seismic 
hazard  analysis  by  using  appropriate 
analyses,  such  as  a  PSHA  or  suitable 
sensitivity  analyses,  for  determining  the 
DE.  All  other  new  specific-license 
applicants  for  dry  cask  storage  facilities 
will  have  the  option  of  complying  with 
the  requirement  to  use  a  PSHA  or 
suitable  sensitivity  analyses  to  address 
uncertainties  in  seismic  hazard  analysis, 
or  other  options  compatible  with  the 
existing  regulation.  (§72.103) 

2.  Allow  new  ISFSI  or  MRS  specific- 
license  applicants  using  a  PSHA  to 
select  a  DE  appropriate  for  and 
commensurate  with  the  risk  associated 
with  an  ISFSI  or  MRS;  and 
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3.  Require  general  licensees  to  design 
cask  storage  pads  and  areas  to 
adequately  account  for  dynamic  loads, 
in  addition  to  static  loads.  (§  72.212) 

m.  Applicability 

This  section  clarifies  the  applicability 
of  the  new  §  72.103  for  Part  72  specific 
licensees,  and   lodified 
§  72.212(b)(2)(iAB)  for  Part  72  general 
licensees. 

Applicability  of  New  §  72.103 

(1)  Applicants  who  apply  on  or  after 
the  effective  date  of  the  final  rule,  for  a 
part  72  specific  license  for  a  dry  cask 
storage  ISFSI  or  MRS,  located  in  either 
the  western  U.S.  or  in  areas  of  known 
seismic  activity  in  the  eastern  U.S.,  and 
not  co-located  with  an  NPP,  will  be 
required  to  address  uncertainties  in 
seismic  hazard  analysis  by  using 
appropriate  analyses,  such  as  a  PSHA  or 
suitable  sensitivity  analyses,  for 
determining  the  DE. 

(2)  Applicants  who  apply  on  or  after 
the  effective  date  of  the  final  rule,  for  a 
part  72  specific  license  for  a  dry  cask 
storage  ISFSI  or  MRS,  located  in  either 
the  western  U.S.  or  in  areas  of  known 
seismic  activity  in  the  eastern  U.S.,  and 
co-located  with  an  NPP,  will  have  the 


option  of  addressing  uncertainties  in 
seismic  hazard  analysis  by  using 
appropriate  analyses,  such  as  a  PSHA  or 
suitable  sensitivity  analyses,  or  using 
the  existing  design  criteria  for  the  NPP. 
for  determining  the  DE.  When  the 
existing  design  criteria  for  the  NPP  are 
used  for  an  ISFSI  at  a  site  with  muUiple 
NPPs,  the  criteria  for  the  most  recent   ' 
NPP  must  be  used. 

(3)  Applicants  who  apply  on  or  after 
the  effective  date  of  the  final  rule,  for  a 
part  72  specific  license  for  a  dry  cask 
storage  ISFSI  or  MRS,  located  in  the 
eastern  U.S..  except  in  areas  of  known 
seismic  activity,  will  have  the  option  of 
addressing  uncertainties  in  seismic 
hazard  analysis  by  using  appropriate 
analyses,  such  as  a  PSHA  or  suitable 
sensitivity  analyses,  or  using  a 
standardized  DE  described  by  an 
appropriate  response  spectrum  ; 
anchored  at  0.25  g  (subject  to  the 
conditions  in  new  §  72.103(a)(1)),  or 
using  the  existing  design  criteria  for  the 
most  recent  NPP  (if  applicable),  for 
determining  the  DE. 

(4)  The  new  §  72.103  is  not  applicable 
to  a  general  licensee  at  an  existing  NPP 
operating  an  ISFSI  under  a  part  72 
general  license  anjrwhere  in  the  U.S. 

Summary  of  Applicability 


The  changes  apply  to  the  design  basis 
of  both  a  dry  cask  storage  type  ISFSI  and 
MRS,  because  these  facilities  are  similar 
in  design.  The  NRC  does  not  intend  to 
revise  the  10  CFR  part  72  geological  and 
seismological  criteria  as  they  apply  to 
wet  modes  of  storage  because 
applications  for  this  means  of  storage 
are  not  expected  and  it  is  not  cost- 
effective  to  allocate  resources  to  develop 
the  technical  bases  for  such  an 
expansiop  of  the  rulemaking.  The  NRC 
also  does  not  intend  to  revise  the  10 
CFR  part  72  geological  and 
seismological  criteria  as  they  apply  to 
dry  modes  of  storage  that  do  not  use 
casks  because  of  the  lack  of  experience 
in  licensing  these  types  of  facilities. 

The  applicability  of  §  72.103  is 
summarized  in  the  table  below. 

Applicability  of  Amended 
§-72.212(b)(2)(i)(B) 

The  changes  in  §  72.212(b)(2){i)(B). 
regarding  the  evaluation  of  dynamic 
loads  for  the  design  of  cask  storage  pads 
and  areas,  will  apply-to  all  general 
licensees  for  an  ISFSI. 

The  applicability  of  the  modified 
§  72.212(b)(2){i)(B)  is  summarized  in  the 
table  below. 


[Design  Earthquake  Ground  Motion  for  ISFSI  or  MRS  Specific-License  Applicants  for  Dry  Cask  Modes  of  Storage  on  or  after  the  Effective  Date 

of  the  Final  Rule] 


Site  condition 


Western  U.S.,  or  areas  of  known  seismic  activity  in  the  eastern  U.S. 

not  co-located  with  NPP. 
Western  U.S.,  or  areas  of  known  seismic  activity  in  the  eastern  U.S. 
0  and  co-located  with  NPP. 


Eastern  U.S.,  and  not  in  areas  of  known  seismic  activity 


Specific-license  applicant ' 


Must  use  PSHA  or  suitable  sensitivity  analyses  to  account  for  uncer- 
tainties in  seismic  hazards  inevaluations  ^. 

PSHA  or  suitable  sensitivity  analyses  to  account  for  uncertainties  in 
seismic  hazards  evaluations  2, 

or 

existing  NPP  design  criteria  (multi-unit  sites— use  and  co-located 
withthe  most  recent  criteria).  NPP 

PSHA  or  suitable  sensitivity  analyses  to  account  for  uncertainties  in 
seismic  hazards  evaluations.^ 

or 

existing  NPP  design  criteria,  if  applicable  (multi-unit  sites— use  the 

most  recent  criteria), 
or 
an  appropriate  response  spectmm  anchored  at  0.25g  (subject  to  the 

conditions  in  new  §72.103(a)(1)). 


1  New  §72.103  does  not  apply  to  general  licensees.  General  licensees  must  satisfy  the  conditions  specified  in  10  CFR  72  212 

nn  iP«?han^in  1  !,>h^.h  ^  °  *^®  investigations  anywhere  in  the  continental  U.S.,  the  DE  must  have  a  value  for  the  horizontal  ground  motion  of 
no  less  than  0.10  g  with  the  appropnate  response  spectrum.  »  wu  u  niuuun  ui 


rv.  Discussion 

The  NRC  is  amending  certain  sections 
of  part  72  dealing  with  seismic  siting 
and  design  criteria  for  a  dry  cask  ISFSI 
or  MRS.  The  NRC  intends  to  leave  the 
present  §  72.102  in  place  to  preserve  the 
ISFSI  licensing  bases  for  applications 
before  the  effective  date  of  the  rule,  and 
continue  the  present  ISFSI  or  MRS 
licensing  bases  for  applications  for  other 
than  dry  cask  modes  of  storage.  The 


NRC  is  changing  the  heading  of 

§  72.102,  adding  a  new  §  72.103,  and 

modifying  §  72.212(b)(2)(i)(B). 

A.  Change  to  10  CFR  72.102 

The  heading  of  §  72.102  will  be 
changed  to  clarify  that  the  present 
requirements  are  applicable  to  ISFSI  or 
MRS  specific  licensees  or  specific- 
license  applicants  before  the  effective 
date  of  the  rule.  The  requirements  of 
§  72.102  that  applied  to  ISFSI  or  MRS 


licensees,  or  license  applicants  for  other 
than  dry  cask  modes  of  storage  will 
continue  to  apply. 

B.  New  10  CFR  72.103 

New  §  72. 103. describes  the  seismic 
requirements  for  new  specific-license 
applicants  for  dry  cask  storage  at  an 
ISFSI  or  MRS. 
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1.  Remove  Detailed  Guidance  From  the 
Regulation 

Part  72  ciurently  requires  license 
applicants-for  an  ISFSI  or  MRS,  in  the 
western  U.S.  or  in  other  areas  of  known 
seismicity,  to  comply  with  appendix  A 
to  part  100.  Appendix  A  contains  both 
requirements  and  guidance  on  how  to 
satisfy  those  requirements.  For  example, 
Section  IV,  "Required  Investigations," 
of  Appendix  A  states  that  investigations 
are  required  for  vibratory  ground 
motion,  surface  faulting,  and  seismically 
induced  floods  and  water  waves. 
Appendix  A  then  provides  detailed 
guidance  on  what  constitutes  an 
acceptable  investigation.  A  similar 
situation  exists  in  Section  V,  "Seismic 
and  Geologic  Design  Bases,"  of 
appendix  A  to  part  100. 

Geoscience  assessments  require 
considerable  latitude  in  judgment 
because  of  (a)  limitations  in  data;  (b) 
changing  state-of-the-art  of  geologic  and 
seismic  analyses;  (c)  rapid  accumulation 
of  knowledge;  and  (d)  evolution  in 
geoscience  concepts.  The  NRG 
recognized  the  need  for  latitude  in 
judgment  when  it  amended  part  100  in 
1996. 

However,  specifying  geoscience 
assessments  in  detail  in  a  regulation  has 
created  difficulty  for  applicants  and  the 
NRG  by  inhibiting  needed  latitude  in 
judgment.  It  has  inhibited  the  flexibility 
needed  in  applying  basic  principles  to 
new  situations  and  the  use  of  evolving 
methods  of  analyses  (for  instance, 
probabilistic)  in  the  licensing  process. 

The  NRG  is  adding  a  new  section  in 
part  72  that  will  provide  specific  siting 
requirements  for  an  ISFSI  or  MRS 
instead  of  referencing  another  part  of 
the  regulations.  The  amended  regulation 
will  also  reduce  the  level  of  detail  by 
placing  only  basic  requirements  in  the 
rule  and  providing  the  details  on 
methods  acceptable  for  meeting  the 
requirements  in  an  accompanying 
guidance  dociunent.  Thus,  the  revised 
regulation  contains  requirements  to: 

(i)  Eveduate  the  geological, 
seismological,  and  engineering 
characteristics  of  the  proposed  site; 

(ii)  Establish  a  DE;  and 

(iii)  Identify  the  uncertainties 
associated  with  these  requirements. 

Detailed  guidance  on  the  procedures 
acceptable  to  the  NRG  for  meeting  the 
requirements  are  provided  in  Regulatory 
Guide  3.73,  "Site  Evaluations  and 
Design  Earthquake  Ground  Motion  for 
Dry  Cask  Independent  Spent  Fuel 
Storage  and  Monitored  Retrievable 
Storage  Installations." 


2.  Address] 
Probabilist] 


Jncertainties  and  Use 
Methods 


The  existing  approach  for  determining 
a  DE  for  an  ISFSI  or  MRS,  embodied  in 
Appendix  j  L  to  Part  100,  relies  on  a 
"determini  itic"  approach.  Using  this 
determinis^c  approach,  an  applicant 
develops  a  single  set  of  earthquake 
soiu-ces,  develops  for  each  source  a 
postulated  earthquake  to  be  used  as  the 
soiu'ce  of  g]  ound  motion  that  can  affect 
the  site,  loc  ates  the  postulated 
earthquake  according  to  prescribed 
rules,  and  t  len  calculates  ground 
motions  at  he  site. 

Although  this  approach  has  worked 
reasonably  well  for  the  past  several 
decades  in  the  sense  that  the  SSE  for 
NPPs  sited  nvith  this  approach  are 
judged  to  be  suitably  conservative,  the 
approach  hJas  not  explicitly  recognized 
uncertainties  in  geosciences  paramet  !rs. 
Because  so  little  is  known  about 
earthquake  phenomena  (especially  in 
the  eastern  U.S.),  there  have  been 
differences  of  opinion  and  differing 
interpretati  ons  among  experts  as  to  the 
largest  eart  iquakes  to  be  considered  and 
ground-mo  ion  models  to  be  used,  often 
making  the  licensing  process  less 
predictable . 

ProbabiliBtic  methods  that  have  been 
developed  In  the  past  1 5  to  20  years  for 
evaluation  if  seismic  safety  of  nuclear 
facilities  al  ow  explicit  incorporation  of 
different  m  adels  for  zonation, 
earthquake  size,  ground  motion,  and 
other  parai  leters.  The  advantage  of 
using  these  probabilistic  methods  is 
their  abilit]  to  incorporate  different 
models  an<  data  sets,  thereby  providing 
an  explicit  expression  for  the 
uncertaint]  in  the  ground  motion 
estimates  a  nd  a  means  of  assessing 
sensitivity  :o  various  input  parameters. 
The  wester  i  and  eastern  U.S.  have 
fundament  dly  different  tectonic 
environme  its  and  histories  of  tectonic 
deformatio  i.  Gonsequently,  application 
of  these  pri  tbabilistic  methodologies  has 
revealed  tlie  need  to  vary  the 
fundamental  PSHA  methodology 
depending  on  the  tectonic  environment 
of  the  site. 

In  1996,  when  the  NRG  accepted  the 
use  of  a  PSIA  methodology  or  suitable 
sensitivity janalyses  in  §  100.23.  it 
recognized  that  the  uncertainties  in 
seismologipal  and  geological 
informatioli  must  be  formally  evaluated 
and  approfriately  accommodated  in  the 
determinamon  of  the  SSE  for  seismic 
design  of  NPPs.  The  NRG  further 
recognized  that  the  nature  of 
uncertainty  and  the  appropriate 
approach  t }  account  for  it  depends  on 
the  tectoni :  environment  of  the  site  and 
on  properlv  characterizing  parameters 


input  to  the  PSHA.  Methods  other  than 
probabilistic  methods  (PSHA),  such  as 
sensitivity  analyses,  may  be  adequate 
for  some  sites  to  accoimt  for 
uncertainties.  The  NRG  believes  that 
certain  new  applicants  for  ISFSI  or  MRS 
specific  licenses,  as  described  in  Section 
III,  "Applicability,"  of  this  document, 
must  use  probabilistic  methods  or  other 
sensitivity  analyses  to  account  for 
uncertainties  instead  of  using  Appendix 
A  to  Part  100.  The  NRG  does  not  intend 
to  require  new  ISFSI  or  MRS  specific- 
license  applicants  that  are  co-located 
with  an  NPP  to  address  uncertainties 
because  the  criteria  used  to  evaluate 
existing  NPPs  are  considered  to  be 
adequate  for  ISFSIs,  in  that  the  criteria 
have  been  determined  to  be  safe  for  NPP 
licensing,  and  the  seismically  induced 
risk  of  an  ISFSI  or  MRS  is  considerably 
lower  than  that  of  an  NPP,  as  described 
in  Section  IV  of  this  document. 

The  key  elements  of  the  NRG's 
approach  for  seismic  and  geologic  siting 
„  for  ISFSI  or  MRS  license  review  and       , 
approval  consists  of: 

a.  Gonducting  site-specific  and 
regional  geoscience  investigations; 

b.  Setting  the  target  exceedance 
probability  commensurate  with  the  level 
of  risk  associated  with  an  ISFSI  or  MRS; 

c.  Gonducting  PSHA  and  determining 
ground  motion  level  corresponding  to 
the  target  exceedance  probability; 

d.  Determining  if  other  sources  of 
information  change  the  available 
probabilistic  results  or  data  for  the  site; 
and 

e.  Determining  site-specific  spectral 
shape,  and  scaling  this  shape  to  the 
ground  motion  level  determined  above. 

In  addition,  the  NRG  will  review  the 
application  using  all  available  data 
including  insights  and  information  from 
previous  licensing  experience.  Thus,  the 
revised  approach  requires  thorough 
regional  and  site-specific  geoscience 
investigations.  Results  of  the  regional 
and  site-specific  investigations  must  be 
considered  in  applying  the  probabilistic 
method.  Two  cvurent  probabilistic 
methods  are  the  NRG-sponsored  study 
conducted  by  Lawrence  Livermore 
National  Laboratory  and  the  Electric 
Power  Research  Institute's  seismic 
hazard  study.  These  are  essentially 
regional  studies.  The  regional  and  site- 
specific  investigations  provide  detailed 
information  to  update  the  database  of 
the  hazard  methodology  to  make  the 
probabilistic  analysis  site-specific. 

Applicants  must  also  incorporate 
local  site  geological  factors,  such  as 
stratigraphy  and  topography,  and 
account  for  site-specific  geotechnical 
properties  in  establishing  the  DE. 
Guidelines  to  incorporate  local  site 
factors  and  advances  in  groimd  motion 
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attenuation  models,  and  to  determine 
ground  motion  estimates,  are  outlined 
in  NUREG-0800,  Section  2.5.2. 

Methods  acceptable  to  the  NRC  for 
implementing  the  revised  regulation 
related  to  the  PSHA  or  suitable 
sensitivity  analyses  are  described  in  RG 
3.73. 

3.  Revise  the  Design  Earthquake  Ground 
Motion 

The  present  DE  in  part  72  is  based  on 
the  deterministic  requirements 
contained  in  Appendix  A  to  10  CFR  Part 
100  for  NPPs.  In  the  Statement  of 
Considerations  accompanying  the  initial 
part  72  rulemaking,  the  NRC  recognized 
that  the  required  design  earthquake 
need  not  be  as  high  as  for  an  NPP  and 
should  be  determined  on  a  "case-by- 
case"  basis  until  "more  experience  is 
gained  with  licensing  of  these  types  of 
units"  (45  FR  74697;  November  12, 
1980),  With  the  advances  in 
probabilistic  seismic  hazard  evaluation 
techniques,  over  10  years  of  experience 
in  licensing  dry  cask  storage  (10  specific 
licenses  have  been  issued  and  9 
locations  use  the  general  license 
provisions),  and  analyses  demonstrating 
robust  behavior  of  dry  cask  storage 
systems  (DCSSs)  in  accident  scenarios, 
the  NRC  now  has  a  reasonable  basis  to 
consider  more  appropriate  DE 
parameters  for  a  dry  cask  ISFSI  or  MRS. 
Therefore,  in  those  instances  when  an 
ISFSI  or  MRS  specific-license  applicant 
uses  PSHA  methods,  the  NRC  will  allow 
a  DE  commensurate  with  the  lower  risk 
associated  with  these  facilities. 

I.  Factors  that  result  in  the  lower 
radiological  risk  at  an  ISFSI  or  MRS 
compared  to  an  NPP  include  the 
following: 

a.  In  comparison  with  an  NPP,  an 
operating  ISFSI  or  MRS  is  a  passive 
facility  in  which  the  primary  activities 
are  waste  receipt,  handling,  and  storage. 
An  ISFSI  or  MRS  does  not  have  the 
variety  and  complexity  of  active  systems 
necessary  to  support  an  operating  NPP. 
After  the  spent  fuel  is  in  place,  an  ISFSI 
or  MRS  is  essentially  a  static  operation. 

b.  During  normal  operations,  the 
conditions  required  for  the  release  and 
dispersal  of  significant  quantities  of 
radioactive  materials  are  not  present. 
There  are  no  components  carrying  fluids 
at  high  temperatures  or  pressures  during 
normal  operations  or  under  design  basis 
accident  conditions  to  cause  the  release 
and  dispersal  of  radioactive  materials. 
This  is  primarily  due  to  the  low  heat- 
generation  rate  of  spent  fuel  that  has 
undergone  more  than  one  year  of  decay 
before  storage  in  an  ISFSI  or  MRS,  and 
to  the  low  inventory  of  volatile 
radioactive  materials  readily  available 
for  release  to  the  environment. 


c.  The  long-lived  nuclides  present  in 
spent  fuel  are  tightly  bound  in  the  fuel 
materials  and  are  not  readily 
dispersible.  Short-lived  volatile 
nuclides,  such  as  1-131,  are  no  longer 
present  in  aged  spent  fuel.  Furthermore, 
even  if  the  short-lived  nuclides  were 
present  during  a  fuel  assembly  rupture, 
the  canister  surrounding  the  fuel 
assemblies  would  confine  these 
nuclides.  Therefore,  the  NRC  believes 
that  the  seismically  induced 
radiological  risk  associated  with  an 
ISFSI  or  MRS  is  significantly  less  than 
the  risk  associated  with  an  NPP. 

II.  Additional  rationale  for  allowing 
the  use  of  a  DE  level  commensurate 
with  the  risk  associated  with  an  ISFSI 
ot  MRS  includes  the  following: 

a.  Because  the  DE  is  defined  as  a 
smooth  broad-band  spectrum,  which 
envelops  the  controlling  earthquake 
responses,  the  vibratory  ground  motion 
specified  is  conservative. 

b.  To  evaluate  dry  cask  storage 
systems'  behavior  during  an  earthquake, 
typical  storage  systems  (one  a 
cylindrical  cask,  HI-STORM  100,  the  , 
other  a  concrete  module  type, 
NUHOMS)  were  analyzed  for  a  range  of 
earthquakes.  Based  on  the  results  of  the 
analyses,  the  NRC  has  concluded  that  a 
free-standing  dry  storage  cask  remains 
stable  and  will  not  tip-over,  or  would 
not  slide  and  impact  the  adjacent  casks 
during  an  earthquake  approximately 
equal  to  the  magnitude  of  a  SSE  for  an 
NPP.  Additionally,  parametric  studies 
indicated  that  dry  cask  storage  systems 
have  significant  margins  against  tip-over 
and  sliding,  to  withstand  an  earthquake 
significantly  higher  in  magnitude  than 
the  SSE  for  an  NPP,  without  releasing 
radioactivity.  Further,  a  cask  is  analyzed 
for  a  non-mechanistic  tip-over  event 
during  an  earthquake,  to  verify  that  it 
would  maintain  its  structural  integrity, 
and  radioactivity  from  spent  fuel  would 
not  be  released  to  the  environment. 
Therefore,  based  on  drop  accident 
analyses  and  non-mechanistic  tip-over 
event  evaluations,  and  on  the  results  of 
the  generic  studies  for  the  cask  behavior 
during  an  earthquake,  it  can  be 
concluded  that  there  would  be  no 
radiological  consequences  at  a  dry  cask 
ISFSI  or  MRS  facility  due  to  an 
earthquake. 

c.  Tne  rational  for  allowing  a  DE  for 
an  ISFSI  or  MRS  to  be  lower  than  a  DE 
for  an  NPP  is  consistent  with  the 
approach  used  in  DOE  Standard  DOE- 
STD-1020,  "Natural  Phenomena 
Hazards  Design  Evaluation  Criteria  for 
Department  of  Energy  Facilities." 

Regulatory  Guide  3.73  (formerly  DG- 
3021)  recommends  an  acceptable  mean 
annual  probability  of  exceedance 
(MAPE)  for  the  DE  that  is  commensurate 


with  the  lower  risk  associated  with  an 
ISFSI  or  MRS  as  compared  to  an  NPP. 

.  The  basis  for  the  recommendation  is 
provided  in  a  report  entitled,  "Selection 
of  the  Design  Earthquake  Ground 
Motion  Reference  Probability".  This 
report  may  be  accessed  through  the 
NRC's  Public  Electronic  Reading  Room 

.  on  the  Internet  at  http://www.nrc.gov/ 
reading-rm/ adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC's 
PDR  reference  staff  at  1-800-397-4209, 
301^15-4737,  or  by  email  to 
pdr@nrc.gov.  Discussion  on  the 
recommended  mean  annual  probability 
of  exceedance  is  also  in  Section  VI  of 
this  FRN,  "Summary  of  Public 
Comments  on  the  Proposed  Rule." 

C.  Change  to  10  CFR  72.212(b)(2)(i)(B) 

The  NRC  is  modif\'ing 
§  72.21 2(b)(2)(i)(B)  to  require  that ' 
general  licensees  evaluate  dynamic 
loads,  in  addition  to  static  loads,  in  the 
design  of  cask  storage  pads  and  areas  for 
ISFSIs  to  ensure  that  casks  are  not 
placed  in  unanalyzed  conditions. 
Dviring  a  seismic  event,  the  cask  storage 
pads  and  areas  experience  dynamic 
loads  in  addition  to  static  loads.  The 
dynamic  loads  depend  on  the 
interaction  of  the  casks,  cask  storage 
pads,  Mid  areas.  Consideration  of  the 
dynamic  loads  of  the  stored  casks,  in 
-  addition  to  the  static  loads,  for.the 
design  of  the  cask  storage  pads  and 
areas,  will  ensure  that  the  cask  storage 
pads  and  areas  will  perform 
satisfactorily  during  a  seismic  event. 

The  revision  will  also  require 
consideration  of  potential  amplification 
of  earthquakes  through  soil-structure 
interaction,  and  soil  liquefaction 
potential  or  other  soil  instability  due  to 
vibratory  ground  motions.  Depending 
on  the  properties  of  soil  and  structures, 
the  free-field  earthquake  acceleration 
input  loads  may  be  amplified  at  the  top 
of  the  storage  pad.  These  amplified 
acceleration  input  values  must  be  bound 
by  the  design  bases  seismic  acceleration 
values  for  the  cask,  specified  in  the 
Certificate  of  Compliance.  Liquefaction 
of  the  soil  and  instability  during 
vibrator}'  motion  due  to  an  earthquake 
may  affect  the  cask  stability. 

The  changes  to  §  72.212  wiU  not 
actually  impose  a  new  burden  oh  the 
general  licensees  because  they  currently 
need  to  consider  dynamic  loads  to  meet 
the  requirements  in  §72.212(b)(2)(i)(A). 
Section  72.212(b)(2)(i)(A)  requires  that 
general  licensees  perform  written 
evaluations  to  meet  conditions  set  forth 
in  the  cask  Certificate  of  Compliance. 
These  Certificates  of  Compliance  require 
that  dynamic  loads,  such  as  seismic  and 
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tornado  loads,  be  evaluated  to  meet  the 
cask  design  bases.  Specific  licensees  are 
currently  required,  imder  §  72.122Cb)(2), 
to  design  ISFSIs  to  withstand  the  effects 
of  dynamic  loads,  such  as  earthquakes 
and  tornados. 

V.  Related  Regulatory  Guide  and 
Standard  Review  Plans 

On  July  22.  2002,  the  NRC  published 
DG-3021,  "Site  Evaluations  and 
Determination  of  Design  Earthquake 
Ground  Motion  for  Seismic  Design  of 
Independent  Spent  Fuel  Storage 
Installations  and  Monitored  Retrievable 
Storage  Installations"  for  public 
comment  (67  FR  48956:  July  26,  2002). 
Regulatory  Guide  3.73,  Site  Evaluations 
and  Design  Earthquake  Ground  Motion 
for  Dry  Cask  Independent  Spent  Fuel 
Stomge  and  Monitored  Retrievable 
Storage  Installations  (formerly  DG- 
3021),  provides  guidance  to  licensees 
for  procediu^s  acceptable  to  the  NRC 
Staff  for: 

(1)  Conducting  a  detailed  evaluation 
of  site  area  geology  and  foundation 
stability: 

(2)  Conducting  investigations  to 
identify  and  characterize  uncertainty  in 
seismic  sources  in  the  site  region 
important  for  the  probabilistic  seismic 
hazard  analysis  (PSHA): 

(3)  Evaluating  and  characterizing 
uncertainty  in  the  parameters  of  seismic 
sources: 

(4)  Conducting  PSHA  for  the  site:  and 

(5)  Determining  the  DE  to  satisfy  the 
requirements  of  10  CFR  Part  72. 

This  guide  describes  acceptable 
procedures  and  provides  a  list  of 
references  that  present  acceptable 
methodologies  to  identify  and  . 
characterize  capable  tectonic  sources 
and  seismogeniCjSources.  Section  FV.B 
of  this  SUPPt^MENTARY  INFORMATION 
describes  the  key  elements  of  the 
regulatory  guide.  A  document 
announcing  the  availability  of 
Regulatory  Guide  3.73  will  be  published 
in  the  Federal  Register  in  the  near 
future. 

Requests  for  single  copies  of  active 
regulatory  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  guides  should  be  made 
in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Reproduction  and 
Bistributibn  Services  Section,  or  by  fax 
to  (301)  415-2289:  email 
distribution@nrc.gov.  Copies  are 
available  for  inspection  or  copying  for  a 
fee  from  the  NRC  Public  Document 
Room  at  11555  Rockville  Pike  (first 
floor),  Rockville,  MD:  the  PDR's  mailing 
address  is  U.S.  NRC  PDR,  Washington, 
DC  20555;  telephone  (301)  415-4737  or 


M800)  397-4209:  fax  (301)  415-3548: 
e-mail  pdiwnrc.gov. 

•  In  the  future,  editorial  changes  to 
NUREG-ia36,  "Standard  Review  Plan 
for  Dry  Cask  Storage  Systems,"  and 
NUREG-ia67,  "Standard  Review  Plan 
for  Spent  F  iel  Drj'  Storage  Facilities," 
will  be  ma<  e.  For  example,  the  standard 
review  plai  s  will  be  updated  to 
reference  tl  le  new  §  72.103  and 
Regulatory  Guide  3.73.  "^ 

VI.  Sununa  ry  of  Public  Comments  on 
the  Propos(  id  Rule 

This  sect  on  presents  a  summary  of 
the  public  <  omments  received  on  the 
proposed  n  lie  and  supporting 
documents  the  NRC's  response  to  the 
comments,  and  changes  made  in  the 
final  rule  ai  id  supporting  documents  as 
a  result  of  t  lese  comments. 

The  NRC  received  nine  comment 
letters  on  tl  e  proposed  rule  from  eight 
commenter ;.  The  commenters  were  the 
Nuclear  En  srgy  Institute  (NEI),  the  U.S. 
Departmeni  of  Energy  (DOE),  two 
nuclear  po\  /er  utilities,  three  State 
agencies,  aid  one  license  applicant  for 
an  indepen  lent  spent  fuel  storage 
installation  All  the  commenters  agreed 
with  the  pri  )posal  to  address  uncertainty 
by  requirin  ;  the  use  of  a  PSHA  or 
suitable  sei  sitivity  analyses  for  an  ISFSI 
or  MRS  in  t  le  western  U.S.,  not  co- 
located  wit  1  an  NPP,  and  in  areas  of 
known  seis:  nic  activity  in  the  eastern 
U.S.  Howe\  er,  commenters  were 
divided  on  he  specific  question  for 
public  com;  nent  related  to  the 


appropriate 


Commen\ 
proposed  1 
comply  wit  i 
requiremen 
Administra  i 
because  of 
structured, 
the  propose^ 
substantive 
substantive 
the  draft  guidanc 
not  a  rule.  1 1 


value  for  the  MAPE  posed 


by  the  Com  nission  in  the  proposed 
rule.  These  comments  are  summarized 
in  this  sect!  an  under  the  heading 
"Related  Re  gulatory  Guide."  All 
commenter  supported  the  concept  of 
requiring  g<  neral  licensees  to  evaluate 
both  dynan  ic  loads  and  static  loads  for 
ISFSI  and  N  RS  cask  storage  pads  and 
areas. 

Copies  of  the  public  comments  are 
available  fo  ■  review  in  the  NRC  Public 
Document  1  oom,  11555  Rockville  Pike, 
Rockville,  MD.  A  review  of  the 
comments  <  nd  the  NRC  responses 
follow: 

General  Cokiments 


1 :  A  commenter  stated  that 
CFR  72.103(f)(1)  does  not 
the  notice  and  comment 

s  of  Section  553  of  the 

ive  Procedure  Act  (APA) 

way  the  rule  is 
he  commenter  believes  that 
rule  "is  in  the  guise  of  a 

rule,"  but  that  the 

requirements  are  found  in 
e.  a  document  which  is 
the  commenter's  view. 


t  le 


"the  Commission  attempts  to  give 
concrete  form  to  its  proposed  rule 
through  an  interpretative  document, 
DG-3021,  and  the  Commission  thereby 
circumvents  [APA]  §  553  notice  and 
comment  nUemaking  procedures," 
citing  Paralyzed  Veterans  of  America  v. 
D.C.  Arena  LP.,  117  F.3d  579  (D.C.  Cir. 
1997).  According  to  the  commenter,  a 
significant  defect  of  this  structure  is  that 
the  rule  gives  no  standards  against 
which  a  licensing  board  or  intervenors 
may  evaluate  whether  an  applicant  has 
complied  with  the  rule  and,  instead, 
gives  "unbridled  and  unchecked 
discretion  to  the  staff  in  determining  the 
seismic  design  standard  for  ISFSls  sited 
in  seismic  areas."  The  proposed  rule,  in 
the  conunenter's  view,  has  no  force  of 
law  because  it  has  no  binding  standards 
and  thus  is  unenforceable.  Another 
commenter  disagreed  and  supported  the 
NRC's  view  that  the  rule  is  substantive 
and  in  compliance  with  the  APA. 

Response:  First,  the  NRC  rejects  the 
claim  that  the  rule  is  not  being 
promulgated  in  compliance  with  §  553 
of  the  APA.  Section  553  requires  that 
notice  of  a  proposed  rulemaking  be 
published  in  the  Federal  Register, 
including  the  terms  or  substance  of  the 
proposed  rule,  and  that  interested 
persons  be  given  an  opportunity  to 
comment.  The  APA  also  provides  an 
exception  for  interpretative  rules  and 
general  statements  of  policy  enabling 
those  documents  to  be  issued  as  final 
rules  without  prior  notice  and  comment. 
In  this  case,  the  NRC  has  not  availed 
itself  of  the  exception  but  rather  has 
issued  both  the  draft  guidance  and  the 
proposed  rule  for  public  comment. 
Thus,  there  has  been  no  violation  of  the 
notice  and  comment  requirements  of 
Section  553  of  the  APA  even  if  the 
guidance  were  to  be  considered  part  of 
the  rule.  The  Paralyzed  Veterans  case, 
cited  by  the  petitioner,  concerned  a 
guidance  dociunent  issued  by  the 
Department  of  Justice  which  had  been 
issued  without  prior  notice  and 
comment  and  raised  the  issue  whether 
the  Government  could  rely  upon  the 
guidance  in  an  enforcement  action.  The 
court  ultimately  found  that  there  was  no 
need  for  the  Government  to  rely  on  the 
guidance  to  enforce  the  regulation.  Here, 
the  guidance  has  been  issued  for 
comment  and  the  NRC  does  not 
contend, .as  explained  below,  that  the 
guidance  is  legally  enforceable. 

Second,  the  NRC  does  not  agree  that 
"substantive  requirements"  have  been 
placed  in  the  guidance  document. 
Regulatory  Guide  3.73  (formerly  DG- 
3021)  provides  information  on  methods 
acceptable  to  the  NRC  for  implementing 
specific  parts  of  the  rule,  but  it  does  not 
place  any  particular  requirements  on 
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applicants.  As  the  commehter  points 
out,  "staff  regulatory  guides  are  not 
regulations,  do  not  have  the  force  of 
regulations,  and  when  challenged,  are 
considered  only  one  way  in  which  an 
applicant  may  meet  the  regulations." 

Finally,  the  commenter  really  appears 
to  be  objecting  to  the  NRC's  risk- 
informed,  performance-based  approach 
in  this  rulemaking  in  lieu  of  the 
deterministic  approach  for  determining 
a  design  earthquake  embodied  in 
Appendix  A  to  10  CFR  Part  100.  The 
overall  performance  criteria  for 
protection  against  environmental 
conditions  and  natural  phenomena  in 
the  design  of  Part  72  facilities  are 
contained  in  10  CFR  72.122(b)  of  the 
NRC's  regulations.  In  particular, 
§  72.122(b)(2)(i)  provides: 

Structure.s,  systems,  and  components 
important  to  safety  must  be  designed  to 
withstand  the  effects  of  natural  phenomena 
such  as  earthquakes  *  *  *  without  impairing 
their  capability  to  perform  their  intended 
design  ftinctions.  The  design  bases  for  these 
structures,  systems,  and  components  must 
reflect: 

(A)  Appropriate  consideration  of  the  most 
severe  of  the  natural  phenomena  reported  for 
the  site  and  surrounding  area,  with 
appropriate  margins  to  take  into  account  the 
limitations  of  the  data  and  the  period  of  time 
in  which  the  data  have  accumulated;  and 

(B)  Appropriate  combinations  of  the  effects 
of  normal  and  accident  conditions  and  the 
effects  of  natural  phenomena. 

These  performance  criteria  are 
supplemented  by  the  requirements  of  10 
CFR  72.103  governing  selection  of  a  site 
and  determination  of  a  DE.  This  new 
regulation  provides  specific  siting 
requirements  for  an  ISFSI  or  MRS 
instead  of  referencing  another  part  of 
the  regulations  (Appendix  A  to  Part 
100).  This  new  regulation  also  reduces 
the  level  of  detail  by  placing  only  basic 
requirements  in  the  rule  and  providing 
the  details  on  methods  acceptable  for 
meeting  the  requirements  in  an 
accompanying  guidance  document. 
Thus,  the  new  10  CFR  72.103(f) 
establishes  basic  requirements  for 
determining  a  DE  for  use  in  the  design 
of  structures,  systems,  and  components 
of  the  ISFSI  or  MRS.  These  regulations 
include  a  requirement  that  the 
geological,  seismological,  and 
engineering  characteristics  of  a 
proposed  site  and  its  environs  be 
investigated  in  sufficient  scope  and 
detail  to  provide  sufficient  information 
to  support  evaluations  performed  to 
arrive  at  estimates  of  the  DE 
(§  72.103(f)(1));  a  requirement  that  a  DE 
be  determined  for  the  site 
(§  72.103(f)(2));  and  a  requirement  that 
uncertainties  be  addressed  through  an 
appropriate  analysis,  such  as  a 
probabilistic  seismic  hazard  analysis  or 


suitable  sensitivity  analyses 
(§  72.103(f)(2)(i)).  The  regulation  further 
requires  determinations  of  the  potential 
for  surface  tectonic  and  nontectonic 
deformations  {§  72.103(f)(2)(ii));  the 
design  bases  for  seismically  induced 
floods  and  water  waves 
(§  72.103(f)(2)(iii));  and  the  siting  factors 
for  other  design  conditions,  such  as 
liquefaction  potential  (§  72.103(f)(2)(iv)), 
as  well  as  a  requirement  that  the  DE 
must  have  a  value  for  the  horizontal 
ground  motion  of  no  less  than  0.10  g 
with  the  appropriate  response  spectrum 
(§  72.103(f)(3)).  More  specific  guidance 
for  meeting  these  standards,  including 
guidance  on  an  acceptable  reference 
probability,  is  provided  in  Regulatory 
Guide  3.73  (formeriy  DG-3021). 

Determining  whether  an  applicant  has 
complied  with  these  performance 
standards  may  be  more  difficuh  than 
would  be  the  case  with  a  prescriptive 
regulation;  however,  that  does  not  mean 
that  the  NRC  has  "unbridled  discretion" 
in  deciding  whether  the  standards  are 
met  nor  that  the  standards  (as  opposed 
to  the  guidance)  are  not  binding.  The 
NRC  uses  informed  technical  judgment 
to  determine  if  an  application  has 
satisfactorily  met  the  standards.  The 
NRC's  ratiouede  and  judgment  are 
expressed  in  a  safety  evaluation  report 
(SER)  subject  to  evaluation  and 
potential  challenge  by  members  of  the 
public.  In  the  event  of  a  hearing,  a 
licensing  board  would  have  the 
technical  skills  necessary  to  eveduate 
any  conflicting  claims. 

Comment  2:  A  commenter  noted  that, 
although  the  NRC's  approach  is  similar 
to  that  used  in  the  amendments  issued 
for  seismic  evaluation  for  the  siting  of 
NPPs,  the  NRC  has  no  compelling 
reason  to  follow  that  approach.  First,  the 
commenter  argued,  if  the  approach 
violates  the  APA,  it  should  be  rejected. 
Second,  the  commenter  stated  that 
because  no  new  applications  for  siting 
NPPs  have  been  submitted  using  the 
new  requirements,  the  rule  has  not  been 
put  to  the  test.  Finally,  the  commenter 
indicated  that  there  are  no  data  for 
ISFSIs  that  establish  design  basis 
ground  motions,  unlike  the  SSE  for  a 
nuclear  power  plant,  which  has  at  least 
some  data  to  provide  guidance  to  the 
NRC  and  the  public.     - 

Response:  First,  the  NRC  disagrees 
that  either  the  amendments  issued  for 
the  seismic  evaluation  of  siting  of  NPPs 
or  these  Part  72  amendments  have  been 
issued  in  violation  of  the  APA.  See 
comment  1.  Second,  although  no  new 
license  applications  for  siting  of  NPPs 
have  been  received  to  test  the  new 
requirements  in  10  CFR  §  100.23,  the 
guidance  associated  with  the  use  of 
probabilistic  methods  for  siting  of  NPPs 


(Regulatory  Guide  1.165)  has  been  used 
in  the  PSHA  prepared  for  a  proposed 
ISFSI  site.  It  is  also  being  followed  by 
applicants  for  an  early  site  permit  imder 
10  CFR  Part  52.  Finally,  the  NRC  agrees 
that  there  are  limited  data  for  ISFiSIs 
that  establish  design  basis  ground 
motions  because  the  cvurent  Part  72 
regulations  for  seismic  design  of  ISFSIs 
are  conservatively  based  on  the  nuclear 
power  plant  seismic  design  criteria,  and 
thus,  are  not  risk-informed.  However, 
experience  has  been  gained  in  the 
design  and  construction  of  numerous 
facilities  using  the  philosophy  of  a 
graded,  risk-informed  approach 
described  in  the  standard  building 
codes,  similar  to  the  approach  proposed 
in  the  rule  for  ISFSIs.  The  graded  risk- 
informed  approach  is  also  used  by  the 
Department  of  Energy  in  designing  its 
facilities  for  seismic  loads  with  risks 
varying  from  conventional  facilities  to 
NH>s. 

Comment  3:  A  commenter  noted  that 
if  clear  seismic  standards  are  not 
established  in  the  rule,  the  opportunity 
for  interested  persons  to  participate  in  a 
licensing  proceeding  involving  the 
seismic  design  of  an  ISFSI  will  become 
essentially  prohibited.  This  is  because  a 
panoply  of  specific  expertise  is  needed 
to  evaluate  the  seismic  design  and  there 
is  only  a  small  universe  of  seismic 
experts.  Utilizing  these  experts  is  often 
not  feasible  because  of  the  financial 
burden  on  intervenors  in  obtaining 
highly  specialized  expertise  to  analyze 
probabilistic  seismic  risks  and  design  of 
nuclear  facilities. 

Response:  The  NRC  believes  the 
standards  for  ISFSI  or  MRS  facility 
earthquake  designs  are  clear.  See  the 
response  to  Comment  1 .  However,  the 
NRC  recognizes  that  the  proposed  use  of 
the  probabilistic  methods  in  seismic 
design  of  ISFSIs  is  more  complex  than 
the  current  deterministic  methods  of  10 
CFR  Part  100  Appendix  A,  and  would 
require  specific  expertise  to  participate 
in  the  licensing  proceedings.  The  NRC 
staffs  safety  evaluation  report  (SER)  that 
independently  assesses  the  applicant's 
method  of  compliance  with  regulations 
is  available  to  assist  the  public  in 
evaluating  the  risk  of  the  facility  and 
could  help  intervenors  to  focus  their 
resources.  The  NRC  does  not  intend  to 
limit  public  participation  in  the 
licensing  process;  however,  the 
Congress  has  barred  the  use  of 
appropriated  funds  to  pay  the  expenses 
of,  or  otherwise  compensate,  parties    - 
who  intervene  in  NRC  regulatory  or 
adjudicatory  proceedings. 

Comment  4:  A  commenter  stated  that 
the  proposed  rule  placed  too  much 
stock  on  the  integrity  of  the  dry  storage 
cask.  The  commenter  indicated  that  of 
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the  19 ISFSI  licenses  issued  in  the  past 
decade,  none  were  in  seismic  areas.  The 
NRC  has  not  licensed  unanchored 
cylindrical  casks  in  any  seismic  areas. 
llie  commenter  noted  that  there  are  no 
perfonnance  data,  test  data,  or 
earthquake  experience  data  for  dry  casks 
or  for  ISPSIs.  The  commenter  further 
stated  that  the  rule  is  based  on 
principles  that  are  antithetical  to 
earthquake  engineering  principles 
because,  for  unanchored  casks,  the  NRC 
relies  solely  on  the  predictions  of  non- 
linear computer  models.  The 
commenter  also  stated  that,  up  to  this 
point,  the  non-linear  computer  model 
predictions  of  the  seismic  behavior  of 
casks  have  not  been  validated  with 
shake  table  data  or  actual  performance 
data.  The  commenter  also  stated  that 
without  adequate  and  reliable 
performance  and  test  data,  it  cannot  be 
determined  if  the  casks  will  actually 
provide  the  critical  barrier  described 
and  relied  upon  in  the  rule.  Another 
commenter  stated  that  non-linear 
dynamic  analyses  are  inherently 
reliable.  Further,  the  commenter  noted 
that  proper  input  parameters  for  cask 
stability  analyses  are  not  elusive 
unknowns  but  can  be  determined  from 
basic  physical  principles,  and  that  these 
analyses  have  been  shown  not  to  be 
highly  sensitive  to  changes  in  input 
parameters.Therefore,  the  commenter 
argued,  shakeJable  testing  is 
unnecessary. 

Response:  The  integrity  of  the  dry 
storage  cask  during  an  earthquake  is  a 
key  to  protecting  the  health  and  safety 
of  the  public  because  it  confines  the 
radioactivity  during  a  potential  accident 
event,  such  as  an  earthquake,  and 
prevents  it  firom  being  dispersed  into  the 
environment.  Contrary  to  traditional 
building  designs,  the  cask  design  is  not 
governed  by  stresses  resulting  from  an 
earthquake,  but  is  governed  by 
requirements  resulting  from  shielding, 
thermal,  criticality,  and  postulated 
handling  accidents.  Therefore,  the 
critical  performance  requirement  for  a 
cask  is  that  it  would  remain  stable  and 
not  displace  excessively  to  impact 
adjacent  casks.  The  cask  stability  can  be 
determined  by  nonlinear  dynamic 
analyses,  considering  uncertainties  in 
engineering  parameters,  and  using 
multiple  computer  codes.  The  NRC  has 
also  performed  structural  analyses  of 
casks  tipping  and  sliding,  hi  neither 
case  did  the  canister  fail. 

It  is  a  conunon  engineering  practice  to 
design  and  build  structures,  including 
new  design  concepts,  based  on  detailed 
structural  analyses  using  sound 
engineering  principles  and  laws  of 
physics,  without  performing 
confirmatory  experiments.  For  example, 
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new  cone  ipts  in  structural  designs  and 
construct!  on  of  landmark  structures, 
such  as  th  3  Sears  Tower,  Hancock 
Tower,  Ei  fel  Tower,  and  space  vehicles 
were  base  1  solely  on  analyses. 

The  ad\  ent  of  computers  has  helped 
in  the  dev  jlopment  of  analytical  tools, 
including  the  non-linear  dynamic 
analyses.  Lesults  of  these  analyses  are 
being  use<  to  design  structures  more 
complex  t  lan  a  dry  storage  cask.  The 
concept  o  free-standing  casks  is  not 
new.  The  )uildings  the  NRC  uses  every 
day  are  fr«  e-standing  on  a  foundation, 
and  thus  \  rould  move  during  an 
earthquake  j.  The  analytical  tools  for  non- 
linear stru  ::tural  analyses  are  verified 
and  validc  ted  using  multiple  computer 
codes  andiavailable  experimental  data. 
Therefore,  shake  table  tests  or  actual 
performan  ce  data  are  not  necessary. 

Commei  \t  5:  A  commenter  requested  a 
rule  to  esti  iblish  a  definitive  design  basis 
earthquaki  i  at  a  return  period  level  [the 
return  per  od  of  an  earthquake  is  an 
inverse  of  Jie  mean  annual  probability 
of  exceeda  nee  (MAPE)  of  the 
earthquake  i]  greater  than  2,000  years  that 
is  tied  to  c  efined  risk  and  performance 
goals. 

Respons  s:  The  NRC  does  not  agree 
that  we  mi  ist  establish  a  definitive 
design  bas  s  earthquake  by  rule.  The 
current  rej  ulations  in  §  72.122(b)(2){i), 
require  the  t  the  structures,  systems,  and 
componen  ts  of  an  ISFSI  or  MRS  must  be 
designed  1 3  withstand  the  effects  of 
natural  ph  jnomena,  such  as 
earthquake  s,  without  impairing  their 
capability  !o  perform  their  intended 
design  fun  :tions.  For  earthquakes,  these 
requiremei  its  are  then  supplemented  by 
the  requirt  ments  at  §§72.102.  72.103, 
and  72.12;  for  detailed  sit© 
investigatipns  and  appropriate 
consideration  of  the  most  severe  of  the 
natural  ph  momena  and  associated 
probabilit]  of  occurrence,  including 
considerat  on  of  uncertainties,  in  the 
prediction  of  earthquakes.  This 
approach  is  consistent  with  the  NRC's 
philosoph; '  of  using  risk-informed, 
performan  ;e-based  regulations.  In  a 
risk-inforn  ed,  performance-based 
approach,  he  design  of  the  ISFSI  or 
MRS  facili  y  is  based  on  an  assessment 
of  the  radii  )logical  risk  (potential  for 
adverse  co  isequences)  due  to  an 
earthquake .  Thus,  specifying  a  value  for 
the  referen  ze  probability  in  the  rule 
would  pre(  ilude  applicants  from 
considerin  i  structures,  systems,  and 
componen  s  with  risks  other  than  the 
risk  assocl  ited  with  the  specified 
reference  f  robability. 

Commei  t  6:  A  commenter  stated  that 
the  supple  nentary  information  in  the 
final  rule  a  lould  state  that  the  NRC's 
policy  for  >romulgating  risk-informed 


regulations  was  a  primary  motivation 
for  the  rule  changes. 

Response:  The  NRC  agrees  that  the 
supplementary  information  for  the  final 
rule  should  more  clearly  state  that  the 
rule  was  amended,  in  part,  to  conform 
to  the  Commission's  recent  policy  to 
increase  the  use  of  risk  insights  and 
information  in  its  regulatory 
applications.  An  additional  statement 
has  been  added  to  Section  II,  Objectives, 
of  the  Supplementary  Information 
portion  of  this  document,  that  states  the 
intent  to  revise  the  regulation  in 
accordance  with  this  policy. 

Applicability  of  Proposed  §72.103 

Comment  7:  A  commenter  requested 
clarification  of  the  proposed  rule  so  that 
applicants  for  an  ISFSI  co-located  with 
an  NPP  have  the  option  of  using  the 
existing  DE  of  the  NPP  without  any 
further  evaluations  and  that  this  applies 
to  all  sections  of  the  rule.  The 
commenter  pointed  out  that  the 
proposed  amendments  at  §§  72.103(a)(2) 
and  72.103(b),  as  well  as  explanatory 
statements  made  in  the  proposed  rule 
indicate  that  applicants  for  an  ISFSI  that 
are  co-located  with  an  NPP  have  the 
option  of  using  the  existing  NPP  design 
criteria  without  additional  evaluations, 
but  that  this  option  is  not  identified  in 
§  72.103(f). 

Response:  To  further  clarify  the  NRC's 
intent  that  an  applicant  for  an  ISFSI  that 
is  co-located  writh  an  NPP  has  the  option 
df  using  the  existing  DE  of  the  NPP 
without  the  need  to  undertake  any 
additional  evaluations  of  the  sort 
described  in  §  72.103(f),  the 
introductory  phrase  of  that  section  has 
been  modified  so  that  it  now  reads: 
"Except  as  provided  in  paragraphs  (a)(2) 
and  (b)  of  this  section,  the  DE  for  use  in 
the  design  of  structures,  systems,  and 
components  must  be  determined  as 
follows." 

Comment  8:  Two  commenters  stated 
that  the  criteria  presented  for 
establishing  the  DE  for  ISFSI  and  MRS 
sites  at  existing  NPPs  allows  for  the  use 
of  the  existing  NPP  SSE  as  one 
alternative.  This  alternative  is  key  to 
ensuring  that  significant  new 
probabilistic  grouiid  motion  studies  are 
not  required  at  existing  NPP  sites. 

Response:  The  commenters  are 
correct.  The  regulatory  changes  allowing 
the  licensee  flexibility  to  use  the 
existing  SSE  for  an  NPP  at  co-located 
ISFSIs  or  MRSs  means  that  new  studies 
are  not  required  at  ISFSIs  or  MRSs  co- 
located  with  NPPs. 

Alternative  of  Adopting  10  CFR  100.23 

Comment  9:  One^commenter 
recommended  withdrawing  the 
proposed  rule  and  adopting  the  option 
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of  directing  new  applicants  for  specific 
licenses  to  comply  with  10  CFR  100.23 
in  its  entirety,  including  conforming  the 
DE  to  the  SSE  criteria.  The  commenter 
noted  that  by  adopting  §  100.23  in  its 
entirety,  there  would  be  no  need  to 
make  distinctions  among  locations  of 
facilities  and  the  rule  would  incorporate 
state-of-the-art  improvements  in  the 
geosciences  and  earthquake  engineering 
and  would  allow  uncertainty  to  be 
addressed.  The  commenter  further 
noted  that  NRC  had  cited  its  10  years  of 
experience  in  reviewing  dry  cask  storage 
installation  applications  as  a  reasonable 
basis  for  allowing  an  exceedance 
probability  greater  than  that  applied  to 
a  nuclear  power  plant,  but  pointed  out 
that  this  was  10  years  of  analytical,  not 
practical  experience.  In  the  commenter's 
view,  this  lack  of  practical  experience, 
and  the  fact  that  a  probabilistic  analysis 
is.  by  its  very  natine,  risk-informed  with 
respect  to  uncertainty,  means  that  there 
does  not  seem  to  be  a  quantifiable  safety 
basis  for  any  exceedance  margin  other 
than  that  now  applied  to  seismic 
analysis  for  nuclear  power  plant 
proposals.  The  commenter  stated  that, 
absent  any  definitive  experience,  the 
seismic  design  criteria  for  an  ISFSI 
should  be  no  less  protective  than  that  of 
a  nuclear  power  plant. 

Response:  The  NRC  disagrees  that 
new  applicants  for  specific  licenses 
should  comply  with  §  100.23  in  its 
entirety,  including  conforming  theDE  to 
the  SSE  criteria.  Adopting  the 
recommendation  would  fail  to  recognize 
the  differences  in  risk  between  an  NPP 
and  an  ISFSI  or  MRS  facility  in  seismic 
design  requirements.  This  is  counter  to 
the  Commission  policy  encouraging 
development  of  risk-informed, 
performance-based  regulations,  and  the 
Commission's  Performance  Goals. 

The  NRC  acknowledges  that  actual 
earthquake  performance  data  for  ISFSI 
facilities  are  not  available  and  thus  that 
NRC's  decision  to  allow  anexceedance 
probability  greater  than  that  applied  to 
a  nuclear  power  plant  is  not  based  on 
practical  experience.  However,  NRC  has 
gained  sufficient  analytical  experience 
to  understand  the  performance  of  these 
facilities,  by  reviewing  the  analyses  of 
these  facihties  performed  by  the 
licensees,  and  by  performance  of 
independent  analyses.  Additionally, 
experience  has  been  gained  in  the 
design  and  construction  of  numerous 
facilities  using  the  philosophy  of  a  risk- 
informed  approach  described  in  the 
standard  building  codes,  similar  to  the 
one  proposed  in  the  rule  for  ISFSIs.  The 
risk-informed  approach  is  also  used  by 
the  Department  of  Energy  in  designing 
its  facilities  for  seismic  loads  with  risks 
varying  from  conventional  facilities  to 


NPPs.  NRC  staff's  analyses  show  that 
ISFSI  storage  casks  are  sufficiently 
robust,  due  to  design  requirements  other 
than  for  earthquakes,  that  there  is  no 
release  of  radioactivity  at  an  ISFSI  site 
with  a  DE  at  a  magnitude  equal  to  the 
SSE  for  a  NPP.  This  analytical 
experience  provides  a  basis  for  allowing 
an  exceedance  probability  greater  than 
that  applied  to  a  nuclear  power  plant. 

Proposed  Change  to  10  CFR  72.103 

Comment  10:  With  respect  to  the 
provision  in  §  72.103(b)  that  sites  "that 
lie  within  the  range  of  strong  near-field 
ground  motion  from  historical 
eeirthquakes  on  large  capable  faults 
should  be  avoided,"  a  commenter  stated 
that  the  definition  of  "range  of  strong 
near-field  ground  motion"  is  not  well 
defined  but  is  often  believed  to  be  about 
15  km.  The  commenter  noted  that  this 
is  a  very  large  set-back  from  faults.  The 
commenter  argued  that  the  key  issue  is 
that  the  design  ground  motion  should 
represent  the  conditions  at  the  site.  If  a 
site  is  located  close  to  a  large  capable 
fault,  then  near-fault  effects  should  be 
incorporated  into  the  design  ground 
motions  rather  than  excluding  these  site 
locations. 

Response:  The  NRC  agrees  with  the 
comment.  The  sentence:  "Sites  that  lie 
within  the  range  of  strong  near-field 
ground  motion  from  historical 
earthquakes  on  large  capable  faults 
should  be  avoided."  has  been  removed 
ft'om  §  72.103(b).  Section  72.103(f)(2)(iv) 
requires  jm  evaluation  of  the  effects  of 
vibratory  ground  motion  that  may  affect 
the  design  and  operation  of  the 
proposed  ISFSI  or  MRS.  Therefore,  near- 
fault  effects  must  be  included  in  the 
development  of  the  ground  motion  used 
in  design. 

Comment  1 1 :  One  commenter 
suggested  removing  the  distinction  in 
§  72.103  between  western  U.S.  and 
eastern  U.S.  The  commenter  stated  that 
the  characterization  of  areas  of  known 
seismicity  east  of  the  Rocky  Mountain 
Front  as  including  three  specific  areas  is 
misleading.  The  commenter  argued  that 
the  entire  region  of  the  U.S.  east  of  the 
Rocky  Mountain  Front  is  subject  to 
earthquake  occurrence  aind  that  one  area 
should  not  be  treated  differently  from 
another  for  the  purpose  of  assessing 
seismic  sources.  Further,  the  commenter 
stated  that  10  CFR  part  100,  appendix  A, 
does  not  allow  for  less  stringent 
alternatives  for  any  area.  Rather,  the 
commenter  noted,  the  fundamental 
requirements  of  that  regulation  apply 
uniformly  to  all  regions  of  the  U.S., 
independent  of  variations  in  the  local 
rate  of  seismicity. 

Response:  In  specifying  the  criteria  for 
determining  the  DE,  the  current  part  72 


regulations  distinguish  between  the 
western  U.S.  and  the  eastern  U.S. 
Although  the  entire  eastern  U.S.  is 
subject  to  earthquake  occurrence,  the 
areas  east  of  the  Rocky  Mountain  Front, 
except  in  specific  areas  of  known 
seismic  activity,  do  not  experience 
significant  seismic  activity.  Therefore, 
the  use  of  an  appropriate  seismic 
response  anchored  at  0.25  g  is 
considered  as  bounding  for  the  design. 
However,  for  the  western  U.S.  there  is 
significant  seismic  activity  varying  from 
region  to  region.  Therefore,  it  is  not 
practical  to  use  a  bounding  approach  in 
specifying  the  DE  for  those  sites. 

However,  if  the  applicant  chooses  the 
option  of  performing  the  PSHA  for  a  site 
located  in  the  eastern  U.S.,  as  allowed 
in  §  72.103(a)(2),  the  seismic  sources  are 
assessed  with  the  same  rigor  as  the 
seismic  sources  for  the  PSHA  performed 
for  a  site  located  in  the  western  U.S. 
(§  72.103(f)).  In  this  case,  the  regulatory 
requirements  of  assessing  the  seismic 
sources  for  the  PSHA  method  would 
apply  imiformly  to  all  regions  of  the 
U.S.,  independent  of  variations  in  the 
local  rate  of  seismicity. 

Comment  12:  One  commenter 
suggested  inserting  the  word  "sites" 
after  "NY"  in  the  first  sentence  of 
§  72.103(a)(1)  to  be  consistent  with  . 
language  in  §  72.102. 

Response:  The  NRC  agrees  with  the 
commenter's  suggestion.  The  word 
"sites"  will  be  inserted  after  "NY"  in 
the  first  sentence  of  §  72.103(a)(1)  to  be 
consistent  with  language  in  §  72.102.  In 
addition,  other  minor  editorial  changes 
have  been  made  to  this  sentence. 

Remove  Detailed  Guidance  From  the 
Regulation 

Comment  13:  One  commenter  stated 
that  removing  detailed  guidance  from 
the  regulation  that  is  related  to 
analyzing  non-seismic  factors  affecting 
geologic  stability  of  the  site  would  allow 
excessive  discretion  for  the  applicant 
and  would  result  in  too  much 
uncertainty  for  a  safety  evaluation.  This 
commenter  noted  that  removing 
requirements  for  specific  types  of 
evaluation  also  removes  the  certainty  for 
both  the  license  applicant  and  the 
public  as  to  what  is  expected  during  a 
review.  Tha  commenter  requested 
retaining  appendix  A  of  part  100  as 
requirements  for  licensing. 

Response:  See  the  response  to 
Conunent 1. 

Comment  14:  A  commenter 
questioned  NRC's  statement  explaining 
that  NRC  proposed  to  remove  detailed 
guidance  from  the  regulation,  in  part, 
because  "specifying  geoscience 
assessments  in  detail  in  a  regulation  has 
created  difficulties  for  applicants  and 
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the  NRC  by  inhibiting  needed  latitude 
in  judgment  [and]  [i]t  has  inhibited  the 
flexibility  needed  in  applying  basic 
principles  to  new  situations."  This 
commenter  asked  for  an  explanation  as 
to  how  and  when  latitude  and  flexibility 
in  judgment  and  in  applying  basic 
principles  to  new  situations  because 
^eoscience  assessments  were  specified 
in  detail  in  a  regulation,  were  inhibited. 

Response:  The  current  regulation 
(§  72.102)  requires  that  for  areas  of 
known  potential  seismic  activity, 
seismicity  will  be  evaluated  by  the 
techniques  of  appendix  A  to  part  100. 
appendix  A  contains  both  requirements 
and  guidance  on  how  to  satisfy  the 
requirements.  For  example.  Section  IV, 
"Required  Investigations,"  of  appendix 
A,  states  that  investigations  are  required 
for  vibratory  ground  motion,  surface 
faulting,  and  seismically  induced  floods 
and  water  waves.  Appendix  A  then 
provides  detailed  guidance  on  what 
constitutes  an  acceptable  investigation. 
Such  investigations  require  consideriable 
latitude  in  judgment.  This  latitude  in 
judgment  is  needed  because  of 
limitations  in  data  and  rapidly  evolving 
state-of-the-art  geologic  and  seismic 
analyses. 

However,  having  geoscience 
assessments  detailed  and  cast  in  a 
regulation  has  created  difficulty  for 
applicants  and  the  NRC  in  terms  of 
inhibiting  the  use  of  needed  latitude  in 
judgment.  Also,  it  has  inhibited 
flexibility  in  applying  basic  principles 
to  new  situations  and  the  use  of 
evolving  methods  of  analyses  (for 
instance,  probabilistic)  in  the  licensing 
process. 

As  an  example,  a  prescriptive 
requirement  of  applying  the  capable 
fault  criteria  (see  part  100,  appendix  A, 
§  111(g))  to  sites  in  California  meant  ' 
conducting  investigations  and  analyses 
for  surface  rupture  potential.  If  a  fault 
does  not  cause  a  surface  rupture  (blind 
fault),  the  fault  would  not  be  considered 
a  capable  fault  under  the  appendix  A 
criteria,  and  thus  would  not  be 
considered  in  determining  the  DE.  This 
woidd  lead  to  seismic  hazard  at  a 
facility  which  would  be  not 
conservative.  This  has  been 
demonstrated  by  the  occurrences  of  the 
1989  Loma  Prieta,  1992  Petrolia,  and 
1994  Northridge  earthquakes  during 
which  the  causative  faults  did  not 
rupture  ground  surface.  On  the  other 
hand,  the  young  faults,  the  last 
movements  of  which  may  satisfy  the 
appendix  A  criteria  for  classifying  them 
as  capable  faults,  may  not  be  capable 
faults  in  the  true  meaning  of  the  criteria 
because  the  most  recent  displacements 
on  them  may  be  related  to  non-tectonic 
natural  phenomena.  In  this  case,  use  of 


A  criteria  would  lead  to  a 

hazard  at  a  facility 
be  overly  conservative, 
i  detailed  criteria  or  specific 
he  regulation  prevents  a 
ev  iluation  of  methodologies 
approaqhes  that  advance  with  the 
,  and  the  rule  eventually 
h  indrance  to  the  exercise  of 


the  append]  ic 

finding  of  s<  ismic 

which  woulq 

Inclusion  o 

numbers  in 

scientific 

and 

state  of  the 

becomes  a 

rational  judgement 

Address  Un  certainties  and  Use 
Probabilistit  Methods 

Comment  15:  A  commenter  lu^ed 
revision  of «  72.103  to  continue  to  allow 
an  applicani  located  in  the  western  U.S. 
or  in  areas  o "  known  seismic  activity  in 
the  eastern  U.S.,  and  not  co-located  with 
an  NPP,  to  u  se  a  deterministic  analysis 
similar  to  th  b  analysis  specified  in 
appendix  A  o  10  CFR  part  1€0,  for 
developing  (  esign  earthquake  ground 
motions  bee  luse  a  utility  may  decide  to 
perform  seis  [nic  hazards  analysis  on 
deterministi :  bases  that  are  more 
conservative  than  the  proposed  rule. 

Response:  In  using  tne  deterministic 
approach  foi  determining  a  SSE  for  a 
nuclear  reac  or  site  embodied  in 
appendix  A  o  10  CFR  part  100,  there 
have  often  b  !en  differences  of  opinion 
and  differinj  interpretations  among 
experts  as  to  the  largest  earthquakes  to 
be  considere  d  and  ground-motion 
models  to  be  used.  This  often  makes  the 
licensing  pn  cess  relatively  unstable. 
Over  the  pas  t  decade,  analysis  methods 
for  incorpon  iting  these  different 
interpretatio  nis  have  been  developed 
and  used.  Tl  ese  "probabilistic" 
methods  ha\  e  been  designed  to  allow 
explicit  inco  rporation  of  different 
models  for  z  mation,  earthquake  size, 
ground  moti  )n,  and  other  parameters. 
The  advanta  je  of  using  these 
probabilistic  methods  is  the  ability  to 
incorporate  i  lifferent  models  and 
different  dat  i  sets  and  weight  them 
using  judgm  !,its  as  to  the  validity  of  the 
different  mo  lels  and  data  sets.  This 
process  prov  ides  an  explicit  expression 
for  the  uncei  tainty  in  the  ground  motion 
estimates  an  1  a  means  of  assessing 
sensitivity  tc  various  input  parameters. 

Section  72,103  explicitly  recognizes 
that  there  ar(  inherent  uncertainties  in 
establishing  he  seismic  and  geologic 
design  paran  leters  and  requires  the  use 
of  a  probabil  stic  seismic  hazard 
methodolog]  capable  of  propagating 
uncertaintie!  to  address  these 
uncertaintie! .  The  rule  further 
recognizes  tl  at  the  nature  of  uncertainty 
and  the  appi  spriate  approach  to  account 
for  it  depenc  greatly  on  the  tectonic 
regime  and  parameters,  such  as  the 
knowledge  of  seismic  sources,  the 


existence  of 
data,  and  the 


historical  and  recorded 
understanding  of 


tectonics.  Therefore,  methods  other  than 
the  probabilistic  methods,  such  as 
sensitivity  analyses,  may  be  adequate 
for  some  sites  to  account  for 
uncertainties. 

Consistent  with  §  100.23  for  an  NPP, 
§  72.103  does  not  allow  the  use  of  the 
deterministic  methods  in  appendix  A  to 
10  CFR  part  100,  to  determine  the  DE 
because  the  deterministic  methods  do 
not  account  for  the  uncertainties  in  the 
seismic  hazard  analysis.  However, 
§  72.103  allows  the  applicant  to  use 
methods  other  than  the  probat)ilistic 
methods,  such  as  sensitivity  analyses,  to 
account  for  uncertainties.  Additionally, 
§  72.103  allows  a  utility  applying  for  a 
specific  license  for  an  ISFSI  co-located 
at  an  NPP,  the  option  of  using  the 
seismic  design  criteria  of  the  NPP, 
which  may  be  based  on  the 
deterministic  methods  of  appendix  A  to 
10  CFR  part  100. 

For  these  reasons,  the  NRC  declines  to 
amend  §  72.103  as  suggested  by  the 
commenter.  However,  a  utility  applying 
for  a  specific  license  for  an  ISFSI  co- 
located  at  an  NPP  has  the  option  of 
using  the  seismic  design  criteria  of  the 
NPP. 

Comment  16:  A  commenter  stated  that 
the  use  of  the  term  "uncertainty"  in  the 
Background  section  of  the  proposed  rule 
(67  FR  47746)  is  ambiguous,  and 
suggested  that  the  term  be  revised  to 
"aleatory  uncertainty".  The  commenter 
stated  that  the  report 
"Recommendations  for  Probabilistic 
Seismic  Hazard  Analysis:  Guidance  on 
Uncertainty  and  Use  of  Experts," 
NUREG/CR-6372  (SSHAC), 
distinguishes  between  "aleatory"  emd 
"epistemic"  uncertainties.  The 
deterministic  approach  can  explicitly 
recognize  epistemic  uncertainty  just  as 
in  the  probabilistic  approach.  The  • 
deterministic  approach  does  not 
explicitly  include  all  components  of 
aleatory  variability.  The  commenter 
noted  that  sensitivity  analyses  are 
generally  intended  for  addressing 
epistemic  uncertainty,  not  aleatory 
variability. 

Response:  Despite  extensive  advances 
in  seismic  knowledge  in  recent  years  by 
a  large  and  active  community  of 
researchers  around  the  world,  there  are 
still  major  gaps  in  the  understanding  of 
the  mechanisms  that  cause  earthquakes. 
These  gaps  in  imderstanding  mean  that 
in  any  seismic  hazard  analysis,  either 
deterministic  or  probabilistic,  there  are 
inevitably  significant  imcertainties  in 
the  numerical  results.  These 
uncertainties  can  be  classified  into  two 
different  categories:  (1)  epistemic 
uncertainty  which  is  due  to  lack  of 
knowledge  because  the  scientific 
understanding  is  imperfect  for  the 
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present,  but  is  of  a  character  that  in 
principle  is  reducible  through  further 
research;  and  (2)  aleatory  uncertainty 
which  is  due  to  the  randomness  of 
seismic  events  and,  in  principle,  cannot 
be  reduced.  As  stated  in  the  SSHAC 
report,  "The  division  between  the  two 
different  types  of  uncertainty,  epistemic 
and  aleatory,  is  somewhat  arbitrary, 
especially  at  the  border  between  the 
two.  This  is  because,  conceptually, 
some  of  the  processes  and  parameters 
whose  uncertainties  the  NRC  will 
characterize  here  as  aleatory  ("random") 
may  be  partially  reducible  through  more 
elaborate  models  and/or  further  study". 
As  stated  further  in  the  SSHAC  report, 
"the  PSHA  that  does  not  deal 
appropriately  with  both  the  epistemic 
and  the  aleatory  uncertainties  must  be 
considered  inadequate."  Based  on  this, 
the  term  "uncertainty"  included  in  the 
proposed  rule  is  appropriate. 

Revise  the  Design  Earthquake  Ground 
Motion 

Comment  1 7:  A  commenter  stated  that 
performance  standards  are  not  clearly 
articulated  in  the  proposed  rule.  The 
commenter  also  stated  that  before  the 
design  standard  is  lowered,  the 
performance  standards  or  goals  by 
which  the  proposed  changes  were 
evaluated  should  first  be  identified. 

Response:  The  current  regulations  in 
§  72.122(b)(2)(i)  require  that  the 
structures,  systems,  and  components  of 
an  ISFSI  or  MRS  must  be  designed  to 
withstand  the  effects  of  natural 
phenomena,  such  as  earthquakes, 
without  impairing  their  capability  to 
perform  their  intended  design  functions. 
For  earthquakes,  these  requirements  are 
then  supplemented  by  the  §§  72.102  and 
72.103  requirements  for  the  detailed  site 
investigations  and  consideration  of 
uncertainties  in  the  prediction  of 
earthquakes.  This  approach  is  consistent 
with  the  Commission's  philosophy  of 
using  risk-informed,  performance-based 
regulations.  In  a  risk-informed, 
performance-based  approach,  the  design 
of  the  facility  is  based  on  considering 
the  risk  (potential  for  adverse 
consequences)  due  to  an  earthquake. 

Comment  18:  One  commenter  is 
concerned  that  lowering  the  existing  DE 
may  result  in  a  concomitant  lowering  of 
the  design  basis  for  locally-sourced 
tsunamis.  The  commenter  is  concerned 
because  the  most  likely  scenario  for 
release  of  radiation  in  a  coastal  setting 
would  be  damage  to  an  ISFSI  or  MRS 
during  a  major  earthquake,  followed  by 
inundation  of  the  facility  by  a  tsunami. 

flespo/ise:  Section  72.103(f)(1) 
requires  consideration  of  actual  or 
potential  geologic  and  seismic  effects  at 
the  proposed  site,  including  locally- 


sourced  tsunamis.  Potential  inundation 
of  the  facility  by  a  tsunami  is  required 
to  be  addressed  in  the  design  of  the 
facility  under  §  72.122(b)(2).  Under  the 
amended  rule,  the  tsunami  magnitudes 
corresponding  to  the  DE  would  be  lower 
than  for  a  nuclear  power  plant. 
However,  an  earthquake  similar  in 
magnitude  to  the  SSE  for  an  NPP  would 
not  damage  an  ISFSI  or  MRS  facility, 
thus  no  release  of  radioactivity  would 
occur  even  if  the  facility  were  inundated 
by  a  resulting  locally-sourced  tsunami. 

Comment  19:  A  conimenter  stated  that 
in  order  to  issue  a  coastal  development 
permit  in  California  the  State  or  a  local 
government  must  make  a  finding  that 
the  proposed  ISFSI  will  minimize  risks 
to  life  and  property  in  areas  of  high 
geologic  hazard,  and  assure  stability  and 
structural  integrity  of  the  proposed 
coastal  development.  The  commenter 
noted  that,  for  the  San  Onofre  Nuclear 
Generating  Station  (SONGS)  ISFSI,  the 
required  finding  was  able  to  be  made  by 
the  State  only  because  the  applicant 
proposed  a  seismic  design  standard  far 
in  excess  of  the  SSE  for  the  co-located 
NPP.  The  commenter  indicated  that 
such  a  finding  may  not  be  possible  at 
future  ISFSI  sites  if  the  applicant 
submits  a  design  standard  lower  than 
those  required  for  an  NPP.  The 
commenter  stated  that  the  proposed  rule 
change  makes  approval  of  coastal 
development  permits  in  California  for 
future  ISFSIs  difficult  at  best. 

Response:  The  NRC  sees  no  reason 
why  the  rule  would  make  this  finding 
difficult.  The  rule  ensures  adequate 
protection  of  public  health  and  safety  in 
all  environs.  The  close  proximity  of 
faults  or  populations  are  considered  in 
the  regulations  (for  example,  the  dose 
requirements  contained  in  §§  72.104(a) 
and  72.106(b)).  Applying  a  risk- 
informed  approach  to  seismic  design  of 
ISFSIs  takes  these  factors  into  account 
and  the  analyses  indicate  that  protection 
of  public  health  and  safety  are 
adequately  addressed. 

Proposed  Change  to  10  CFR 
72.212(b)(2)(i)(B) 

Comment  20:  Two  commenters  noted 
that  although  the  proposed  change  to  10 
CFR  72.212(b)(2)(i)(B)  to  require  that  the 
cask  storage  pads  and  areas  be  designed 
to  adequately  support  dynamic  loads,  as 
well  as  static  loads,  of  the  stored  casks, 
may  require  more  analytical  effort  than 
the  static  load  evaluations  that  some 
licensees  had  attempted  to  utilize  in  the 
past,  they  find  the  new  requirements  to 
be  technically  correct  and  support  the 
concept  that  the  seismic  evaluation 
should  be  conducted  using  state-of-the- 
art  structural  dynamics  principles, 
including  consideration  of  dynamic 


loads.  One  commenter  had  no  objection 
to  the  portion  of  the  proposed  rule  that 
would  require  design  of  cask  storage 
pads  and  areas  to  adequately  account  for 
dynamic  loads.  Another  commenter 
stated  that  requiring  this  evaluation  for 
storage  pads  and  areas  clearly  improves 
the  assurance  of  safety. 

Response:  The  commenters  support 
the  NRC's  decision  to  require  evaluation 
of  dynamic  loads  for  storage  cask  pads 
and  areas.  Further,  general  licensees 
currently  consider  dynamic  loads  for 
evaluating  the  casks,  pads  and  areas  to 
meet  the  cask  design  bases  in  the 
Certificate  of  Compliance,  as  required 
by  10  CFR  72.212(b)(2)(i)(A);  therefore, 
the  rule  change  will  not  actually  impose 
a  new  burden  on  the  general  licensees. 

Related  Regulatory  Guide 

Comment  21:  A  commenter  stated  that 
Draft  Regulatory  Guide  DG-3021  "is 
short  on  firm  standards"  because, 
although  it  recommends  a  DE  at  a  MAPE 
of  5E-4,  it  also  allows  an  applicant  to 
demonstrate  that  the  use  of  a  higher 
probability  of  exceedance  value  would 
not  impose  any  undue  radiological  risk 
to  public  health  and  safety.  Thus,  the 
draft  guidance,  in  the  commenter's 
view,  "leaves  open  the  possibility  of  an 
even  lower  standard  for  seismic  sites." 
Another  commenter  defends  the 
guidance  that  an  applicant  could 
propose  a  higher  probability  of 
exceedance  value  as  being  an  exemption 
to  what  the  commenter  sees  as  the  norm 
being  established  in  DG-3021. 

Response:  Section  72.103{f)(2)(i)  of 
the  rule  requires  that  aa  applicant 
include  a  determination  of  the  DE  for 
the  site,  considering  the  results  of  the 
investigations  required  by  paragraph 
(f)(1)  and  addressing  uncertainties 
through  an  appropriate  analysis,  such  as 
a  PSHA  or  suitable  sensitivity  analyses. 
Regulatory  Guide  3.73  (formerly  DG- 
3021)  states  that  a  mean  annual 
probability  of  exceeding  the  DE  of  5E- 
4  is  recommended  to  be  used  in 
conjunction  with  the  PSHA  for 
determining  the  DE.  As  the  commenter 
notes,  the  draft  guidance  also  indicated 
that  "(t]he  use  of  a  higher  reference 
probability  will  be  reviewed  and 
accepted  on  a  case-by-case  basis."  This 
statement  was  made  in  recognition  of 
the  fact  that  a  regulatory  guide  does  not 
establish  legally-binding  requirements. 
An  alternative  reference  probability 
would  not  be  an  exemption  from  a 
requirement,  but  would  be  an 
alternative  proposal  which  would  need, 
to  be  demonstrated  to  be  acceptable. 
Thus,  it  is  conceivable  that  an  applicant 
could  propose  a  higher  MAPE  value  that 
the  NRC  staff  would  then  have  to 
consider.  Although  this  is  necessarily 
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the  case  for  recommendations  suggested 
in  guidance  documents,  the  NRC  did 
not  mean  to  imply  that  it  viewed  an 
applicant's  ability  to  make  the  necessary 
safety  case  for  a  higher  MAPE  as  being 
a  likely  prospect..  To  avoid  any  such 
implication,  that  sentence  has  been 
removed  from  the  final  guidance. 

.  Comment  22:  One  commenter  stated 
that  a  DE  at  a  MAPE  of  5E^  (2,000  year 
return  period)  is  not  defensible.  The 
commenter  said  that  there  are  numerous 
standards  that  already  use  a  DE  at  a 
MAPE  of  4E-4  (2.500  year  return 
period),  including  DOE  Standard  1020- 
2000.  The  commenter  noted  that  DOE's 
standard  is  inextricably  tied  to  meeting 
performance  and  risk  goals,  further,  the 
commenter  indicated  that  certain 
buildings,  such  as  hospitals,  must  meet 
a  DE  at  a  MAPE  of  4E-4  (2,500  year 
return  period),  as  must  interstate  bridges 
in  the  State  of  Utah.  The  commenter 
stated  that,  at  a  minimum,  a  standard 
lower  than  these  cannot  be  adopted. 

Response:  The  NRC  disagrees  with  the 
commenter  that  the  proposed  standard 
for  the  DE  at  a  MAPE  of  5E-4  (2,000 
year  return  period)  is  lower  than  the 
DOE  Standard DOE-STD-1020-2002,  or 
the  other  standards,  such  as  the 
International  Building  Code  (IBC-2000 
Code). 

According  to  the  DOE  Standard  DOE- 
STD-1020-2002,  ISFSIs  can  be 
classified  as  Performance  Category  3 
(PC-3)  facilities.  For  PC-3  facilities,  the 
seismic  design  forces  for  the  DE  are 
initially  determined  at  90  percent  of  the 
DE  at  a  MAPE  of  4E-4  (2,500  years 
return  period).  This  brings  the  DE  levels 
to  approximately  a  MAPE  of  5E-4  (2,000 
year  return  period),  specified  in  the 
earlier  DOE  1020  standard,  DOE-STD- 
1020-94.  The  Foreword  of  the  DOE- 
STD-1020-2002  explains  the  change  in 
the  return  period  as  follows: 

"It  is  not  the  intent  of  this  revision  to 
alter  the  methodology  for  evaluating 
PC-3  facilities,  nor  to  increase  the 
performance  goal  of  PC-3  facilities,  by 
increasing  return  period  for  the  PC-3 
from  a  2,000-year  earthquake  to  a  2,500- 
year  earthquaJce.  Rather,  the  intention  is 
more  for  convenience  to  provide  a 
linkage  from  the  NEHRP  maps  and  DOE 
Standards." 

Therefore,  use  of  the  reference 
probability  of  5E-4/yr  (2,000  year  return 
period),  for  the  ISFSI  or  MRS  facility 
DE,  would  be  consistent  with  that  used 
in  the  DOE  Standard  DOE-STD-1020. 
for  similar  type  facilities. 

For  the  IBC-2000  Code,  the 
commenter  is  incorrectly  comparing  the 
ISFSI  or  MRS  DE  at  a  MAPE  of  5E-^ 
(2,000  year  return  period),  with  the 
Maximum  Considered  Earthquake 
(MCE)  at  a  MAPE  of  4E-4  (2,500  year 


return  perio<  ).  The  DE.  according  to  the 
IBC-2000  Cc  de,  is  two-thirds  of  the 
MCE,  which  is  equivalent  to  a  DE  at  a 
MAPE  of  1.1  •:-3  (909  year  return 
period)  earth  quake  in  the  western 
United  Statefc,  and  a  DE  at  a  MAPE  of 
7E-4  (1,430  ;  rear  return  period)  in  the 
eastern  Uniti  d  States.  Thus,  the  DE  for 
the  ISFSI  or  ARS  facility  included  in 
DG-3021  at  i  MAPE  of  5E-4  is  greater 
than  the  IBC  Code  DE  design  level. 

The  NRC  a  jrees  that  hospital  building 
structures  ai|d  bridges  having  critical 
national  defdnse  functions  are  designed 
for  the  DE  at  a  MAPE  of  4E-4  (2,500 
year  return  p  eriod).  These  structures  are 
generally  oc(  upied  by  a  significant 
number  of  p«  ople.  Therefore,  these 
structures  ari  i  designed  for  loads  greater 
than  those  fo  r  traditional  buildings  to 
limit  buildin  i  deformations,  and  to 
minimize  hu  fnan  losses  due  to  an 
earthquake. '  'he  ISFSI  or  MRS  facifity, 
on  the  other  land,  has  a  relatively  small 
number  of  p«  ople  occupying  the 
Canister  Trai  sfer  Building  at  any  one 
time. 

Comment ,  ^3:  A  commenter  requested 
that  the  regu  atory  guide  specify  a  DE  at 
a  MAPE  of  1  :-4  (10,000  year  return 
period),  cons  istent  with  the  requirement 
for  NPPs.  Th  s  commenter  believes  that 
meeting  NPP  standards  would  be  easier 
at  an  ISFSI  oi  MRS  due  to  the  relative 
simplicity  of  construction  and  robust 
character  of  t  le  structures  as  compared 
to  an  NPP. 

Response:  The  NRC  disagrees  with  the 
commenter  a  id  believes  that  the 
proposed  DE  at  a  MAPE  of  5E-4  (2,000 
year  return  p  jriod)  for  an  ISFSI  or  MRS 
facility  is  ad<  quate  for  protecting  public 
health  and  sa  fety.  The  seismically 
induced  risk  xom  the  operation  of  an 
ISFSI  or  MRS  is  less  than  from  the 
operation  of  i  in  NPP,  and  based  on  the 
review  of  the  current  seismic  design 
practice,  the  jroposed  DE  design  level 
is  reasonable  and  consistent  with  the 
NRC's  policy  of  risk-informed, 
performance-  sased  regulations.  Details 
of  the  NRC's  "eview  for  the  proposed  DE 
level  are  proi  ided  in  the  report, 
"Selection  of  Design  Earthquake  Ground 
Motion  Refer  jnce  Probability".  This 
report  may  b(  i  accessed  through  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Intern  it  at  http://www.nrc.gov/ 
reading-rm/a  dams.html.  If  you  do  not 
have  access  t )  ADAMS  or  if  there  are 
problems  in  i  ccessing  the  documents 
located  in  AI  AMS,  contact  the  NRC's 
PDR  referenc  j  staff  at  1-800-397-4209, 
301-415-473  7.  or  by  email  to 
pdr@nrc.gov. 

The  NRC  a  5rees  with  the  commenter 
that  the  cask  structure  is  simple  in 
construction  md  robust  in  character 
resulting  froi  i  the  design  considerations 


other  than  earthquake  effects. 
Earthquake  loads  and  the  DE  level 
would  not  govern  the  cask  design. 
However,  this  is  not  the  case  in  the 
design  and  stability  evaluation  of  other 
ISFSI  or  MRS  facility  structures, 
systems,  and  components,  such  as  the 
concrete  pad,  foundation,  and  the 
canister  transfer  building.  Designs  of 
these  structures,  systems,  and 
components  depend  on  the  DE  level. 
Further,  because  of  the  inherent  safety 
margins  in  the  design  criteria  in 
NUREG-1536  and  NUREG-1567,  the 
structures,  systems,  and  components 
designed  for  a  DE  at  a  MAPE  of  SE-^* 
(2,000  year  return  period)  would  be  able 
to  withstand  a  DE  at  a  MAPE  of  lE-4 
(10,000  year  return  period  consistent 
with  the  NPP  requirements)  without 
impairing  the  ability  to  meet  ttie  Part  72 
dose  limits  for  protecting  public  health 
and  safety.  Therefore,  it  is  an 
'unnecessary  burden  on  the  applicant  to 
require  the  ISFSI  or  MRS  facility  to 
design  for  a  DE  at  a  level  consistent  with 
NPP  requirements. 

Comment  24:  Two  commenters  stated 
that  the  seismic  design  standard  (MAPE 
of  5E-4  (2,000  year  return  period))  is 
less  protective  than  the  seismic  standard 
for  municipal  solid  waste  landfills  in 
California  (maximum  credible 
earthquake  (MCE)  of  4E-4  (2,500  year 
return  period)),  and  the  International 
Building  Code  (MCE  of  4E-4  (2,500  year 
return  period)),  both  of  which  are  more 
stringent  than  the  proposed  rule.  One 
commenter  is  concerned  that  a  DE  at  a 
MAPE  of  5E-4  (2,000  year  return 
period)  may  not  provide  an  adequate 
margin  of  safety  to  protect  the  public. 

However,  two  other  commenters 
stated  that  the  rigor  of  the  seismic 
evaluation  criteria  and  the  conservatism 
of  the  seismic  design  requirements 
significantly  exceed  those  in  modern 
conventional  building  codes.  One  of  the 
commenters  stated  that  the  aimual 
probability  of  unacceptable  seismic 
performance  for  a  dry  cask  ISFSI 
designed  to  a  DE  at  a  MAPE  of  5E-^ 
(2,000  year  return  period)  will  be 
substantially  less  than  that  of  an 
essential  or  hazardous  facility  designed 
to  the  modem  conventional  building 
code  for  which  the  DE  was  established 
at  67  percent  of  the  MCE  of  4E^. 
Another  commenter  stated  that  the  level 
of  safety  for  a  dry  cask  storage  facility 
designed  to  a  DE  at  a  MAPE  of  5E-4 
(2,000  year  return  period)  provides  at 
least  twice  the  level  of  safety  attained  by 
facilities  designed  under  the 
International  Building  Code. 

Response:  The  NRC  disagrees  with  the 
commenters  that  the  seismic  design 
standard  (MAPE  of  5E-4)  is  less 
protective  than  the  seismic  standard  for 
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municipal  solid  waste  landfills  in 
California  (Code  of  Regulations  Section 
66264.25(b),  and  the  International 
Building  Code— 2000  (lBC-2000).  The 
California  standard  requires  the 
municipal  waste  landfills  to  be  designed 
to  withstand  the  maximum  credible 
earthquake  (MAPE  of  4E^)  of  the  IBC- 
2000  without  decreasing  the  level  of 
public  health  and  environmental 
protection.  The  cask  and  the  cask 
transfer  building  at  an  ISFSI  or  MRS 
facility,  designed  to  a  DE  at  a  MAPE  of 
5E-4.  has  the  capacity  to  withstand 
earthquakes  of  greater  magnitude  than 
the  one  associated  with  the  MAPE  of 
4E-4.  This  is  because  of  the 
conservatism  in  the  seismic  evaluation 
criteria  and  of  NRC's  NUREG-1536  and 
NUREG-1567.  which  significantly 
exceed  those  in  modem  conventional 
building  codes.  Additionally,  the  risk  of 
the  ISFSI  or  MRS  facility  to  public 
health  and  safety  is  lower  than  the  risk 
for  hazardous  waste  and  municipal 
solid  waste  landfills  because  the  spent 
nuclear  fuel  is  contained  within  a  sealed 
steel  cask  in  an  isolated  facility  away 
from  the  public,  with  a  controlled 
boundary  at  a  minimum  distance  of  100 
m.  Landfills,  on  the  other  hand,  may  be 
open  and  in  close  proximity  to  public 
areas. 

Comment  25:  Three  commenters 
stated  that  the  proposed  rule  provided 
no  basis  or  quantitative  analysis  to 
justify  lowering  the  DE  to  any  particular 
value.  One  of  these  commenters 
indicated  that  absent  any  quantitative 
evidence  justifying  a  particular  value, 
the  conservative,  precautionary 
approach  of  requiring  ISFSIs  and  MRSs 
to  meet  the  same  design  standard  as  a 
nuclear  power  plant  is  most 
appropriate.  One  of  these  commenters 
noted  that  the  adequacy  of  the  MAPE 
should  be  addressed  with  respect  to  the 
change  in  the  DE.  The  commenter  stated 
that  this  could  be  addressed  by  using 
the  higher  proposed  MAPE  versus  what 
is  currently  required  and  then 
determining  if  the  change  in  the  level  of 
risk  of  a  release  is  significant  or  not. 

Response:  The  DE  level  proposed  in 
the  draft  regulatory  guide  was  selected 
based  on  the  fact  that  the  ISFSI  or  MRS 
risk  is  lower  than  that  of  an  NPP  and  on 
the  fact  that  this  level  is  consistent  with 
the  hazard  levels  used  in  the  nuclear 
industry  for  similar  facilities.  Details  of 
the  NRC's  analyses  for  establishing  the 
DE  level  are  provided  in  the  report. 
"Selection  of  Design  Earthquake  Ground 
Motion  Reference  Probability".  This 
report  may  be  accessed  through  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  http://www.nrc.gov/ 
reading-rm/ adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 


problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC's 
PDR  reference  staff  at  1-800-397-4209, 
301-415-4737,  or  by  email  to 
pdT@nrc.gov. 

Comment  26:  Two  commenters 
strongly  endorsed  the  proposal  to  lower 
the  DE.  The  commenters  stated  that  the 
DE  provided  in  the  draft  regulatory 
guide  at  a  MAPE  of  5E-4  (2.000  year 
return  period)  provides  a  level  of  relief 
in  establishing  the  DE  that  is  completely 
consistent  with  the  risk-informed 
regulation  policy  and  is  an  excellent 
example  of  the  application  of  the  policy. 
One  commenter  stated  that  the 
philosophy  of  applying  a  graded 
approach  to  seismic  design 
requirements  for  facilities  of  differing 
risks  has  been  in  existence  for  more 
than  30  years.  The  commenter  described 
DOE's  approach  for  seismic  design 
requirements  for  DOE  facilities,  which 
span  a  range  of  potential  risks.  The 
commenter  went  on  to  state  that  based 
on  the  amount  of  radioactive  material 
stored  in  a  large  dry  cask  ISFSI,  the 
resulting  classification  using  the  DOE 
approach  would  result  in  a  design 
standard  with  a  MAPE  of  5E-4.  The 
commenter  stated  that  considering  the 
minor  radiological  consequences  from  a 
single  canister  failure  and  a  lack  of  a 
credible  mechanism  to  cause  such  a 
failure  from  a  seismic  event  would 
suggest  that  this  design  criteria  level  is 
more  than  adequately  conservative  for  a 
dry  cask  ISFSI. 

Response:  The  commenters  support 
the  NRC's  recommendation  of  the 
seismic  design  earthquake  level  to  a 
MAPE  of  5E-4  (2,000  year  return 
period). 

Finding  of  No  Significant 
Environmental  Impact:  Availdbility 

Comment  27:  Three  commenters 
challenged  the  assertion  that  the  NRC 
has  considerable  experience  in  licensing 
dry  cask  storage  systems  and  analyzing 
cask  behavior.  One  commenter  noted 
that  the  NRC  has  licensed  only  four 
ISFSIs  in  the  western  U.S.,  the  most 
seismically  active  part  of  the  country, 
and  none  as  close  to  major  plate- 
boundary  faults  as  the  three  planned  for 
coastal  California.  The  commenters  also 
said  that  analytical  experience  in 
licensing  does  not  equate  with  practical 
experience.  One  commenter  stated  that 
this  will  only  be  achieved  when  an 
ISFSI  experiences  strong  ground 
motions  as  a  result  of  a  major 
earthquake.  As  a  result,  the  commenter 
believes  that  neither  the  specific  nor 
general  licenses  issued  have  been  tested. 

Response:  As  discussed  in  the  NRC 
response  to  Comment  4,  cask  stability 
can  be  evaluated  with  adequate 


reliability  by  using  non-linear  dynamic 
analyses  because  the  concept  of  free- 
standing structures  is  not  a  new  one. 
One  does  not  need  to  test  all  structures 
prior  to  using  them,  provided  structures 
are  simple  and  can  be  reliably  analyzed. 

Regulatory  Analysis 

Comment  28:  A  commenter  noted  that 
the  proposed  changes  impose  no  new 
burdens  on  establishing  the  DE  for  an 
ISFSI  over  the  current  requirements  in 
10  CFR  part  72. 

Response:  The  NRC's  analysis 
actually  indicates  that  there  would  be 
an  overall  reduction  in  the  total  burden 
placed  on  licensees  from  these  changes. 
The  estimate  of  values  and  impacts  to  a 
specific-license  applicant  indicates 
additional  costs  of  $100,000  for 
addressing  uncertainties  in  seismic 
hazard  analysis.  In  some  cases,  ISFSI 
specific-license  applicants  have  sought 
exemptions  from  the  design 
requirements  contained  in  §  72.102, 
considering  site  characteristics  and 
other  factors.  The  rule  would  reduce  or 
eliminate  the  need  for  these  exemption 
requests  by  reducing  the  DE  level  for 
certain  structures,  systems,  and 
components,  resulting  in  a  sayings  of 
$150,000  per  license  applicant.  Further, 
no  structures,  systems,  and  components 
would  be  required  to  be  designed  to 
withstand  a  DE  at  a  MAPE  of  lE-4 
{equivalent  to  the  SSE  of  an  NPP). 
resulting  in  lower  analytical  and  certain 
capital  costs.  The  overall  effect  of  the 
rule  would  be  a  cost  savings  to  new 
specific-license  applicants.  However, 
the  amount  of  these  savings  is  highly 
site-specific,  depending  on  site 
characteristics  and  the  specified  DE 
level. 

Finally,  the  rule  will  change 
§  72.212(b)(2)Ii)(B)  to  require  written 
evaluations,  prior  to  use,  establishing 
that  cask  storage  pads  and  areas  have 
been  evaluated  for  the  static  and 
dynamic  loads  of  the  stored  casks.  There 
are  no  additional  costs  associated  with 
evaluating  cask  pads  and  areas  for 
dynamic  loads  because  general  licensees 
are  already  required  to  consider 
dynamic  loads  to  meet  the  cask  design 
basis  of  the  Certificate  of  Compliance 
under  §  72.212(b)(i)(A).       - 

Vn.  Summary  of  Final  Revisions 

This  final  rule  will  make  the 
following  changes  to  10  CFR  part  72: 

Section  72.9    Information  collection 
requirements:  OMB  approval 

In  §  72.9,  the  list  of  sections  where 
approved  information  collection 
requirements  appear  is  amended  to  add 
§72.103. 
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Section  72.102    Geological  and 
seismological  characteristics  (Current 
Heading)  ^ 

Section  72.102    Geological  and 
seismological  characteristics  for 
applicatiops  before  October  16,  2003 
and  applications  for  other  than  dry  cask 
modes  of  storage  (New  Heading) 

The  heading  of  §  72.102  is  revised 
because  §  72.1Q3  is  added  for  ISFSI  or   . 
MRS  applications  after  the  effective  date 
of  the  rule.  Section  72.103  will  only 
apply  to  dry  cask  modes  of  storage. 
Therefore,  the  heading  of  §  72.102  is 
being  modified  to  show  the  revised 
applicability  of  this  sect  in.  The 
requirements  of  §  72 . 1 0 .  will  continue 
to  apply  for  an  ISFSI  or  MRS  using  wet 
modes  of  storage  or  dry  modes  of  storage 
that  do  not  use  casks. 

The  NRC  does  not  intend  for  existing 
part  72  licensees  to  re-evaluate  the 
geological  and  seismological 
characteristics  for  siting  and  design 
using  the  revised  criteria  in  the  changes 
to  the  regulations.  These  existing 
facilities  are  considered  safe  because  the 
criteria  used  in  their  evaluation  have 
been  determined  to  be  safe  for  NPP 
licensing,  and  the  seismically  induced 
risk  of  an  ISFSI  or  MRS  is  significantly 
lower  than  that  of  an  NPP.  The  change 
leaves  the  current  §  72.102  in  place  to 
preserve  the  licensing  bases  of  present 
ISFSIs. 

Section  72.103    Geological  and 
seismological  characteristics  for 
applications  for  dry  cask  modes  of 
storage  on  or  after  October  16,  2003 

The  trend  towards  dry  cask  storage 
has  resulted  in  the  need  for  applicants 
for  new  licenses  to  request  exemptions 
from  §  72.102(f)(l;,  which  requires  that 
for  sites  evaluated  under  the  criteria  of 
Appendix  A  to  Part  100,  the  DE  must  be 
equivalent  to  the  SSE  for  an  NPP.  By 
making  §  72.102  applicable  only  to 
existing  ISFSIs  and  by  providing  a  new 
.§72.103,  the  revised  rule  is  intended  to 
preclude  the  need  for  exemption 
requests  from  new  specific-license 
applicants. 

The  new  requirements  in  §  72.103 
parallel- the  requirements  in  §  72.102. 
However,  new  specific-license 
applicants  for  sites  located  in  either  the 
western  U.S.  or  in  the  eastern  U.S.  in 
areas  of  known  seismic  activity,  and  not 
co-located  with  an  NPP.  for  dry  cask 
storage  applications,  on  or  after  the 
effective  date  of  this  rule,  will  be 
required  to  address  the  uncertainties  in 
seismic  hazard  analysis  by  using  a 
PSHA  or  sensitivity  analyses  instead  of 
using  the  deterministic  methods  of 
Appendix  A  to  Part  100  without 
sensitivity  analyses.  Applicants  located 
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in  either  th«  western  U.S.  or  in  areas  of 
known  seis:  nic  activity  in  the  eastern 
U.S.,  and  c(  -locate'd  with  an  NPP.  have 
the  option  c  f  using  the  PSHA 
methodoloj  y  or  suitable  sensitivity 
analyses  foi  determining  the  DE,  or 
using  the  ej  isting  design  criteria  for  the 
NPP.  This  c  lange  to  require  an 
understand  ng  of  the  uncertainties  in 
the  determi  lation  of  the  DE  will  make 
the  regulatii  ins  compatible  with  10  CFR 
100.23  for  ^  PPs  and  will  allow  the 
geological  a  id  seismological  criteria  for 
ISFSI  or  MF  S  dry  cask  storage  facilities 
to  be  risk-in  formed. 

New  §  72, 103(a)(1)  provides  that  sites 
located  in  e  istern  U.S.  and  not  in  areas  . 
of  known  s€  ismic  activity,  will  be 
acceptable  i '  the  results  from  onsite 
foundation  imd  geological  investigation, 
literature  re/iew,  and  regional 
geological  n  iconnaissance  show  no 
unstable  ge(  logical  characteristics,  soil 
stability  pro  jlems.  or  potential  for 
vibratory  gr  )und  motion  at  the  site  in 
excess  of  an  appropriate  response 
spectrum  ar  chored  at  0.2  g.  Section 
72.103(a)(1)  will  parallel  the 
requiremen  s  currently  included  in 
§72.102(a)(  ). 

New  §  72. 103(a)(2)  provides  that 
applicants  c  anducting  evaluations  in 
accordance  «vith  §  72.103(a)(1)  may  use 
a  standardij  ed  DE  described  by  an 
appropriate  response  spectrum 
anchored  at  0.25  g.  These  requirements 
parallel  the   equirements  currently 
included  in  §  72.102(a)(2).  Section 
72.102(a)(2)  provides  an  alternative  to 
determine  a  site-specific  DE  usii  g  the 
criteria  and  evel  of  investigations 
required  by  \ppendix  A  to  Part  100. 
New  §  72.10  3(a)(2)  also  provides,  as  an 
alternative,  hat  a  site-specific  DE  may 
be  determin  ;d  by  using  the  criteria  and 
level  of  inv€  stigations  in  new 
§  72.103(f).  1  lection  72.103(f)  is  a  new 
provision  th  it  requires  certain  new 
ISFSI  or  MR  S  license  applicants  to 
address  unc  jrtainties  in  seismic  hazard 
analysis  by  i  ising  appropriate  analyses, 
such  as  a  PS  HA  or  suitable  sensitivity 
analyses,  in  determining  the  DE  instead 
of  the  currei  t  deterministic  approach  in 
Appendix  A  to  Part  100. 

New  §  72. 103(a)(2)  also  provides  that 
if  an  ISFSI  o  r  MRS  is  located  at  an  NPP 
site,  the  exis  ling  geological  and 
seismologic  1  design  criteria  for  the  NPP 
may  be  usee  instead  of  PSHA 
techniques  c  r  suitable  sensitivity 
analyses  bee  ause  the  risk  due  to  a 
seismic  evei  t  at  an  ISFSI  or  MRS  is  less 
than  that  of  m  NPP.  If  the  existing 
design  critei  ia  for  the  NPP  is  used  and 
the  site  has  nultiple  NPPs,  then  the 
criteria  for  t  le  most  recfent  NPP  must  be 
used  to  ensi  re  that  the  seismic  design 


criteria  used  is  based  on  the  latest 
seismic  hazard  information  at  the  site. 

New  §  72.103(b)  provides  that 
applicants  for  licenses  for  sites  located 
in  either  the  western  U.S.  or  in  the 
eastern  U.S.  in  areas  of  known  seismic 
activity,  must  investigate  the  geological, 
seismological,  and  engineering 
characteristics  of  the  site  using  the 
PSHA  techniques  or  suitable  sensitivity 
analyses  of  new  §  72.103(f).  If  an  ISFSI 
or  MRS  is  located  at  an  NPP  site,  the 
existing  geological  and  seismological 
design  criteria  for  the  NPP  may  be  used 
instead  of  PSHA  techniques  or  suitable 
sensitivity  einalyses  because  the  risk  due 
to  a  seismic  event  at  an  ISFSI  or  MRS 
is  less  than  that  of  an  NPP.  If  the 
existing  design  criteria  for  the  NPP  is 
used  and  the  site  has  multiple  NPPs, 
then  the  criteria  for  the  most  recent  NPP 
must  be  used  to  ensure  that  the  seismic 
design  criteria  used  is  based  on  the 
latest  seismic  hazard  information  at  the 
site. 

New  §  72.103(c)  is  identical  to 
§  72.102(c).  Section  72.103(c)  requires 
that  sites,  other  than  bedrock  sites,  must 
be  evaluated  for  the  liquefaction    ' 
potential  or  other  soil  instability  due  to 
vibratory  ground  motion.  This  is  to 
ensure  that  an  ISFSI  or  MRS  will  be 
adequately  supported  on  a  stable 
foundation  during  a  seismic  event. 

New  §  72.103(d)  is  identical  to 
§  7  2.102(d).  Section  72.103(d)  requires 
that  site  specific  investigation  and 
laboratory  analysis  must  show  that  soil 
conditions  are  adequate  for  the 
proposed  foundation  loading.  This  is  to  = 
ensure  that  an  ISFSI  or  MRS  will  be 
adequately  supported  on  a  stable 
foundation  during  a  seismic  event. 

New  §  72.103(el  is  identical  to 
§  72  102(e).  Section  72.103(e)  requires 
that  in  an  evaluation  of  alternative  sites, 
those  which  require  a  minimum  of 
engineered  provisions  to  correct  site 
deficiencies  are  preferred,  and  that  sites 
with  unstable  geologic  characteristics 
should  be  avoided.  This  is  to  ensure  that 
sites  with  minimum  deficiencies  are 
selected  and  that  an  ISFSI  or  MRS  will 
be  adequately  supported  on  a  stable 
foundation  during  a  seismi''  event. 

New  §  72.103(f)  describe    ihe  steps 
required  for  seismic  hazard  analysis  to 
determine  the  DE  for  use  in  the  design 
of  structures,  systems,  and  components 
of  an  ISFSI  or  MRS.  The  scope  of  site 
investigations  to  determine  the 
geological,  seismological,  and 
engineering  characteristics  of  a  site  and 
its  environs  is  similar  to  §  100.23 
requirements.  Unlike  §  72.102(f),  which 
requires  the  use  of  the  deterministic 
method  of  Appendix  A  to  Part  100.  new 
§  72.103(f)  requires  evaluating 
uncertainty  in  seismic  hazard  analysis 
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by  using  a  probabilistic  method,  such  as 
the  PSHA,  or  suitable  sensitivity 
analyses,  similar  to  §  100.23 
requirements  for  an  NPP. 

New  §  72.103(f)(1)  requires  that  the 
geological,  seismological,  and 
engineering  characteristics  of  a  site  and 
its  environs  must  be  investigated  in 
sufficient  scope  and  detail  to  permit  an 
adequate  evaluation  of  the  proposed  site 
and  to  determine  the  DE.  These 
requirements  track  existing 
requirements  in  §  100.23(c). 

New  §§  72.103{f)(2)(i)  through  (iv) 
specify  criteria  for  determining  the  DE 
for  the  site,  the  potential  for  surface 
tectonic  and  nontectonic  deformations, 
the  design  basis  for  seismically  induced 
floods  and  water  waves,  and  other 
design  conditions.  In  particular, 
§  72.103(f)(2)(i)  provides  that  a  specific- 
license  applicant  must  address 
uncertainties  in  seismic  hazard  analysis 
by  using  appropriate  analyses,  such  as 
a  PSHA  or  suitable  sensitivity  analyses, 
for  determining  the  DE.  Sections 
72.103(f)(2)(ii)  through  (iv)  track  the 
corresponding  requirements  in 
§  100.23(d). 

Finally,  the  new  §  72.103(f)(3) 
provides  that  regardless  of  the  results  of 
the  investigations  anywhere  in  the 
continental  U.S.,  the  DE  must  have  a 
value  for  the  horizontal  groimd  motion 
of  no  less  than  0.10  g  with  the 
appropriate  response  spectrum.  This 
provision  is  identical  to  the  requirement 
currently  included  in  §  72.102(f)(2). 

Section  72.212    Conditions  of  general 
license  issued  under  §  72.210 

Section  72.212(b)(2)(i)(B)  is  revised  to 
require  general  licensees  to  address  the 
dynamic  loads  of  the  stored  casks  in 
addition  to  the  static  loads.  The 
requirements  are  changed  because 
during  a  seismic  event  the  cask 
experiences  dynamic  inertia  loads  in 
addition  to  the  static  loads,  which  are 
supported  by  the  concrete  pad.  The 
dynamic  loads  depend  on  the 
interaction  of  the  casks,  the  pad,  and  the 
foundation.  Consideration  of  the 
dynamic  loads,  in  addition  to  the  static 
loads,  of  the  stored  casks  will  ensure 
that  the  pad  would  perform 
satisfactorily  during  a  seismic  event. 

The  new  paragraph  also  requires 
consideration  of  potential  amplification 
of  earthquakes  tbrough  soil-structure 
interaction,  and  soil  liquefaction 
potential  or  other  soil  instability  due  to 
vibratory  ground  motion.  Depending  on 
the  properties  of  soil  and  structures,  the 
free-field  earthquake  acceleration  input 
loads  may  be  amplified  at  the  top  of  the 
storage  pad.  These  amplified  ' 

acceleration  input  values  must  be  bound 
by  the  design  bases  seismic  acceleration 


values  for  the  cask,  specified  in  the 
Certificate  of  Compliance.  Liquefaction 
of  the  soil  and  instability  during  a 
vibratory  motion  due  to  an  earthquake 
may  affect  the  cask  stability,  and  thus 
must  be  addressed. 

The  changes  to  §  72.212  are  intended 
to  require  that  general  licensees  perforin 
appropriate  load  evaluations  of  cask 
storage  pads  and  areas  to  ensiue  that 
casks  are  not  placed  in  an  unanalyzed 
condition.  Similar  requirements 
currently  exist  in  §  72.102(c)  for  an 
ISFSI  specific  license  and  are  now  in 
§  72.103(c). 

Vm.  Criminal  Penalties 

For  the  purpose  of  Section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  issuing  this  final  rule  to 
amend  10  CFR  Part  72  imder  one  or 
more  of  sections  161b,  161i,  or  161o  of 
the  AEA.  Willful  violations  of  the  rule 
will  be  subject  to  criminal  enforcement. 

IX.  Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Conunission  on  Jime  30, 1997,  and 
published  in  the  Federal  Register  on 
September  3, 1997  (62  FR  46517),  this 
rule  is  classified  as  Compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  AEA  of  1954,  as 
amended  (AEA),  or  the  provisions  of 
Title  10  of  the  Code  of  Federal 
Regulations.  Although  an  Agreement 
State  may  not  adopt  program  elements 
reserved  to  the  NRC,  it  may  wish  to 
inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

X.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  final  rule, 
the  NRC  is  presenting  amendments  to 
its  regulations  in  10  CFR  part  72  for  the 
geological  and  seismological  criteria  of 
a  dry  cask  independent  spent  fuel 
storage  facility  to  make  them 
commensinate  with  the  risk  of  the 
facility.  This  action  does  not  constitute 
the  establishment  of  a  standard  that 


establishes  generally  applicable 
requirements. 

XI.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  part  51 ,  that  this  rule  is  riot 
a  major  Federal  action  significantly 
affecting  the  quality  of -the  human 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required. 

The  Commission  concluded,  based  on 
an  environmental  assessment,  that  no 
significant  environmental  impact  would 
result  from  this  rulemaking.  In 
comparison  with  an  NPP,  an  operating 
ISFSI  or  MRS  is  a  passive  facility  in 
which  the  primary  activities  are  waste 
receipt,  handling,  and  storage.  An  ISFSI 
or  MRS  does  not  have  the  variety  and 
complexity  of  active  systems  necessary 
to  support  an  operating  NPP.  After  the 
spent  fuel  is  in  place,  an  ISFSI  or  MRS. 
is  essentially  a  static  operation  and,  ■ 
during  normal  operations,  the 
conditions  required  for  th,e  release  and 
dispersal  of  significant  quantities  of 
radioactive  materials  are  not  present. 
There  are  no  high  temperatures  or 
pressures  present  during  normal 
operations  or  under  design  basis 
accident  conditions  to  cause  the  release 
and  dispersal  of  radioactive  materials. 
This  is  primarily  due  to  the  low  heat 
generation  rate  of  spent  fuel  after  it  has 
decayed  for  more  than  one  year  before 
storage  in  an  ISFSI  or  MRS  and  the  low 
inventory  of  volatile  radioactive 
materials  readily  available  for  release  to 
the  environs.  The  long-lived  nuclides 
present  in  spent  fuel  are  tightly  bound 
in  the  fuel  materials  and  are  not  readily 
dispersible.  The  short-lived  volatile 
nuclides,  such  as  1-131,  are  no  longer 
present  in  aged  spent  fuel  stored  at  an 
ISFSI  or  MRS.  Furthermore,  even  if  the 
short-lived  nuclides  were  present 
during  an  event  of  a  fuel  assembly 
ruptiue,  the  canister  smrounding  the 
fuel  assemblies  would  confine  these 
nuclides. 

The  standards  in  part  72  Subparts  E 
"Siting  Evaluation  Factors,"  and  F 
"General  Design  Criteria,"  ensure  that 
the  dry  cask  storage  designs  are  very 
rugged  and  robust.  The  casks  must 
maintain  structural  integrity  during  a 
variety  of  postulated  non-seismic 
events,  including  cask  drops,  tip-over, 
and  wind  driven  missile  impacts.  These 
non-seismic  events  challenge  cask 
integrity  significantly  more  than  seismic 
events.  Therefore,  the  casks  have 
substantial  design  margins  to  withstand 
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forces  from  a  seismic  event  greater  than 
the  design  earthquake. 

Hence,  the  seismically  induced 
radiological  risk  associated  with  an 
ISFSI  or  MRS  is  less  than  the  risk 
associated  with  an  NPP. 

The  determination  of  the 
environmental  assessment  is  that  there 
will  be  no  significant  environmental 
impact  due  .to  the  rule  changes  because 
the  same  level  of  safety  would  be 
maintained  by  the  new  requirements, 
taking  into  account  the  lesser  risk  from 
an  ISFSI  or  MRS.  The  NRC  requested 
public  comments  on  the  environmental 
assessment  for  this  rule. 

Xn.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0132. 

Because  the  rule  will  reduce  existing 
information  collection  requirements,  the 
public  burden  for  these  information 
collections  is  expected  to  be  decreased 
by  55  hours  per  licensee.  This  reduction 
includes  the  time  required  for  reviewing 
instruc|ions.  searching  existing  data 
soiut:es,  gathering  and  maintaining  the 
data  needed  and  completing  and 
reviewing  the  information  collection. 
Send  comments  on  any  aspect  of  these 
information  collections,  including 
suggestions  for  further  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6  E6),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  bitemet 
electronic  mail  at  infocoIIects@nrc.gov. 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202,  (3150-0132),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 

XIII.  Regulatory  Analysis 

The  Commission  has  prepared  a 
Regulatory  Analysis  (RA)  entitled:    ' 
"Regulatory  Analysis  of  Geological  and 
Seismological  Characteristics  for  Design 
of  Dry  Cask  Independent  Spent  Fuel 
Storage  Installations."  The  RA  examines 
the  costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The  RA 
may  be  accessed  through  the  NRC's 


Public  Elec^onic 
Internet  at 
rm/adams. 
access  io  ApAMS 


111 


Reading  Room  on  the 
J  ttp :// www. nrc.gov/reading- 
tml.  If  you  do  not  have 

or  if  there  are 
accessing  the  documents 
1  lDAMS,  contact  the  NRC's 
staff  at  1-800-397^209, 
37,  or  by  email  to 


problems 
located  in 
PDR  reference 
301^15-4 
pdr@nrc.go  /. 

XTV.  Regul  itory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  ,  Vet  of  1980  (5  U.S.C.  605(b)], 
the  Commii  sion  certifies  that  this  nile 
does  not  hai^e  a  significant  economi : 
impact  on  s  substantial  number  of  small 
entities.  Th  s  rule  affects  applicants  for 
a  Part  72  sp  ecific  license,  and  general 
licensees  oi  i  or  after  the  effective  date  of 
the  rule  forian  ISFSI  or  MRS.  These 
companies  lo  not  generally  fall  within 
the  scope  o  the  definition  of  "small 
entities"  se  forth  in  the  Regulatory 
Flexibility  ,  id  or  the  Small  Business 
Size  Stands  rds  set  out  in  regulations 
issued  by  tl  e  Small  Business 
Administra  ion  at  13  CFR  Part  121. 

XV.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  72.62,  does  not  apply  to  the 
changes  in  >§  72.9,  72.102.  and  72.103 
because  the  y  do  not  involve  any 
provisions  \  hat  would  impose  backfits 
as  defined  i  i  the  backfit  rule.  Therefore, 
a  backfit  an  ilysis  is  not  required  for 
these  provi!  ions. 

Section  7  2. 212(b)(2)(i)(B)  currently 
requires  evi  luations  of  static  loads  of 
the  stored  c  isks  for  design  of  the  cask 
storage  pad  i  and  areas  (foundation).  The 
revision  to  i  his  section  will  require 
general  lice  isees  also  to  address  the 
dynamic  loi  ids  of  the  stored  casks. 
During  a  se:  smic  event,  the  cask  storage 
pads  and  ar  jas  experience  dynamic 
loads  in  ad<  ition  to  static  loads.  The 
dynamic  loi  ds  depend  on  the 
interaction  )f  the  casks,  cask  storage 
pads,  and  aieas.  Consideration  of  the 
dynamic  loi  ids  of  the  stored  casks,  in 
addition  to  he  static  loads,  for  the 
design  of  th  9  cask  storage  pads  and 
areas  will  ei  isure  that  the  cask  storage 
pads  and  ar  jas  will  perform 
satisfactoril  /  in  the  event  of  an 
earthquake. 

The  revis  on  will  also  require 
considerati(  n  of  potential  amplification 
of  earthqua  :es  through  soil-structure 
interaction,  and  soil  liquefaction 
potential  or  other  soil  instability  due  to 
vibratory  gr  jund  motion.  Depending  on 
the  properties  of  soil  and  structures,  the 
free-field  earthquake  acceleration  input 
loads  may  b  e  amplified  at  the  top  of  the 
storage  pad,  These  amplified 
acceleratior  input  values  must  be  bound 
by  the  desif  n  bases  seismic  acceleration 


values  for  the  cask  specified  in  the 
Certificate  of  Compliance.  The  soil 
liquefaction  and  instability  during  a 
vibratory  motion  due  to  an  eeirthquake 
may  affect  the  cask  stability. 

The  changes  to  §  72.212(b)(2)(i)(B) 
will  impact  procedures  required  to 
operate  an  ISFSI  and,  therefore, 
implicate  the  backfit  rule.  The  changes 
will  require  that  general  licensees 
perform  appropriate  analyses  to  assiure 
that  the  cask  seismic  design  bases 
bound  the  specific  site  seismic 
conditions,  and  that  casks  £ue  not 
placed  in  an  unanalyzed  condition. 
Therefore,  these  changes  are  necessary 
to  assure  adequate  protection  to 
occupational  or  public  health  and 
safety.  Although  the  Commission  is 
imposing  this  backfit  because  it  is 
necessary  to  assure  adequate  protection 
to  occupational  or  public  health  and 
safety,  die  changes  to  §  72.212  will  not 
actually  impose  new  burden  on  the 
general  licensees  because  they  currently 
need  to  consider  djoiamic  loads  to  meet 
the  requirements  in  §  72.212(b)(2)(i)(A). 
Section  72.212(b)(2)(i)(A)  requires 
general  licensees  to  perform  written 
evaluations  to  meet  conditions  set  forth 
in  the  cask  Certificate  of  Compliance. 
These  Certificates  of  Compliance  require 
that  dynamic  loads,  such  as  seismic  and 
tornado  loads,  be  evaluated  to  meet  the 
cask  design  bases.  Because  the  general 
licensees  currently  evaluate  dynamic 
loads  for  evaluating  the  casks,  pads  and 
areas,  the  changes  to  §  72.212{b)(2)(i)(B) 
will  not  actually  require  any  general 
licensees  presently  operating  an  ISFSI  to 
re-perform  any  written  evaluations 
previously  undertaken. 


XVI.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects  In  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  the 
Energy  Reorganization  Act  of  1974,  as 
amended;  and  5  U.S.C.  552  and  553;  the 
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NRC  is  adopting  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL,  HIGH-LEVEL 
RADIOACTIVE  WASTE,  AND 
REACTOR-RELATED  GREATER  THAN 
CLASS  C  WASTE 

■  1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69, 
81,  161, 182,  183,  184,  186.  187,  189.  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077.  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233. 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102.  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135. 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229.  2230, 
2232,  2241,  sec.  148.  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152, 
10153,  10155.  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2).  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2224,  (42  U.S.C. 
10101,  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

■  2.  In  §  72.9,  paragraph  (b)  is  revised  to 
read  as  follows: 

§  72.9    Information  collection 
requirements:  0MB  approval. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  72.7,  72.11,  72.16, 
72.22  through  72.34,  72.42,  72.44,  72.48 
through  72.56.  72.62,  72.70,  through 
72.82.  72.90,  72.92,  72.94.  72.98,  72.100, 
72.102,  72.103,  72.104,  72.108,  72.120, 
72.126,  72.140  through  72.176,  72.180 
through  72.186,  72.192,  72.206,  72.212, 
72.216,  72.218,  72.230,  72.232,  72.234, 
72.236,  72.240,  72.242,  72.244,  72.248. 

■  3.  The  heading  of  §  72.102  is  revised  to 
read  as  follows: 

§72.102    Geological  and  seismological 
characteristics  for  applications  before 
October  16,  2003  and  applications  for  other 
than  dry  cask  modes  of  storage. 


■  4.  A  new  §  72.103  is  added  to  read  as 
follows: 

§  72.1 03    Geological  and  seismological 
characteristics  for  applications  for  dry  cask 
modes  of  storage  on  or  after  October  16, 
2003. 

(a)(1)  East  of  the  Rocky  Mountain 
Front  (east  of  approximately  104°  west 
longitude),  except  in  areas  of  known 
seismic  activity  including  but  not 
limited  to  the  regions  around  New 
Madrid,  MO;  Charleston,  SC;  and  Attica, 
NY;  sites  will  be  acceptable  if  the  results 
from  onsite  foundation  and  geological 
investigation,  literature  review,  and 
regional  geological  reconnaissance  show 
no  unstable  geological  characteristics, 
soil  stability  problems,  or  potential  for 
vibratory  ground  motion  at  the  site  in 
excess  of  an  appropriate  response 
spectrum  anchored  at  0.2  g. 

(2)  For  those  sites  that  have  been 
evaluated  under  paragraph  (a)(1)  of  this 
section  that  are  east  of  the  Rocky 
Mountain  Front,  and  that  are  not  in 
areas  of  known  seismic  activity,  a 
standardized  design  earthquake  ground 
motion  (DE)  described  by  an  appropriate 
response  spectrum  anchored  at  0.25  g 
may  be  used.  Alternatively,  a  site- 
specific  DE  may  be  determined  by  using 
the  criteria  and  level  of  investigations 
required  by  paragraph  (f)  of  this  section. 
For  a  site  with  a  co-located  nuclear 
power  plant  (NPP),  the  existing 
geological  and  seismological  design 
criteria  for  the  NPP  may  be  used.  If  the 
existing  design  criteria  for  the  NPP  is 
used  and  the  site  has  multiple  NPPs, 
then  the  criteria  for  the  most  recent  NPP 
must  be  used. 

(b)  West  of  the  Rocky  Mountain  Front 
(west  of  approximately  104°  west 
longitude),  and  in  other  areas  of  known 
potential  seismic  activity  east  of  the 
Rocky  Mountain  Front,  seismicity  must 
be  evaluated  by  the  techniques 
presented  in  paragraph  (f)  of  this 
section.  If  an  ISFSI  or  MRS  is  located  on 
an  NPP  site,  the  existing  geological  and 
seismological  design  criteria  for  the  NPP 
may  be  used.  If  the  existing  design 
criteria  for  the  NPP  is  used  and  the  site 
has  multiple  NPPs,  then  the  criteria  for 
the  most  recent  NPP  must  be  used. 

(c)  Sites  other  than  bedrock  sites  must 
be  evaluated  for  their  liquefaction 
potential  or  other  soil  instability  due  to 
vibratory  ground  motion. 

'  (d)  Site-specific  investigations  and 
laboratory'  analyses  must  shew  that  soil 
conditions  are  adequate  for  the 
proposed  foundation  loading. 

(e)  In  an  evaluation  of  alternative 
sites,  those  which  require  a  minimum  of 
engineered  provisions  to  correct  site 
deficiencies  are  preferred.  Sites  with 


imstable  geologic  characteristics  should 
be  avoided. 

(f)  Except  as  provided  in  paragraphs 
(a)(2)  and  (b)  of  this  section,  the  DE  for 
use  in  the  design  of  structures,  systems, 
and  components  must  be  determined  as 
follows: 

(1)  Geological,  seismological,  and 
engineering  characteristics.  The 
geological,  seismological,  and 
engineering  characteristics  of  a  site  and 
its  environs  must  be  investigated  in 
sufficient  scope  and  detail  to  permit  an 
adequate  evaluation  of  the  proposed 
site,  to  provide  sufficient  information  to 
support  evaluations  performed  to  arrive 
at  estimates  of  the  DE,  and  to  permit 
adequate  engineering  solutions  to  actual 
or  potential  geologic  and  seismic  effects 
at  die  proposed  site.  The  size  of  the 
region  to  be  investigated  and  the  type  of 
data  pertinent  to  the  investigations  must 
be  determined  based  on  the  nature  of 
the  region  surrounding  the  proposed 
site.  Data  on  the  vibratory  ground 
motion,  tectonic  surface  deformation, 
nontectonic  deformation,  earthquake 
recurrence  rates,  fault  geometry  and  slip 
rates,  site  foundation  material,  and 
seismically  induced  floods  and  water 
waves  must  be  obtained  by  reviewing 
pertinent  literature  and  cairying  out 
field  investigations.  However,  each 
applicant  shall  investigate  all  geologic 
and  seismic  factors  (for  example, 
volcanic  activity)  that  may  affect  the 
design  and  operation  of  the  proposed 
ISFSI  or  MRS  facilitj*  irrespective  of 
whether  these  factors  are  explicitly  - 
included  in  this  section. 

(2)  Geologic  and  seismic  siting  factors. 
The  geologic  and  seismic  siting  factors 
considered  for  design  must  include  a 
determination  of  the  DE  for  the  site,  the 
potential  for  surface  tectonic  and 
nontectonic  deformations,  the  design 
bases  for  seismically  induced  floods  and 
water  waves,  and  other  design 
conditions  as  stated  in  paragraph 
(f)(2)(iv)  of  this  section. 

(i)  Determination  of  the  Design 
Earthquake  Ground  Motion  (DE).  The 
DE  for  the  site  is  characterized  by  both 
horizontal  and  vertical  free-field  ground 
motion  response  spectra  at  the  free 
ground  surface.  In  view  of  the  limited 
data  available  on  vibratory  ground 
motions  for  strong  earthquakes,  it 
usually  will  be  appropriate  that  the 
design  response  spectra  be  smoothed 
spectra.  The  DE  for  the  site  is 
determined  considering  the  results  of 
the  investigations  required  by  paragraph 
(f)(1)  of  this  section.  Uncertainties  are 
inherent  in  these  estimates  and  must  be 
addressed  through  an  appropriate 
analysis,  such  as  a  probabilistic  seismic 
hazard  analysis  (PSHA)  or  suitable 
sensitivity  analyses. 
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(ii)  Determination  of  the  potential  for 
surface  tectonic  and  nontectonic 
deformations.  Sufficient  geological, 
seismolpgical,  and  geophysical  data 
must  be  provided  to  clearly  establish  if 
there  is  a  potential  for  surface 
deformation. 

.     (iii)  Determination  of  design  bases  for 
seismically  induced  floods  and  water 
waves.  The  size  of  seismically  induced 
floods  and  water  waves  that  could  affect 
a  site  from  either  locally  or  distantly 
generated  seismic  activity  must  be 
determined. 

(iv)  Determination  of  siting  factors  for 
other  design  conditions.  Siting  factors 
for  other  design  conditions  that  must  be 
evaluated  include  soil  and  rock 
stability,  liquefaction  potential,  and 
natural  and  artificial  slope  stability. 
Each  applicant  shall  evaluate  all  siting 
factors  and  potential  causes  of  failure, 
such  as,  the  physical  properties  of  the 
materials  underlying  the  site,  ground 
disruption,  and  the  effects  of  vibratory 
ground  motion  that  may  affect  the 
design  and  operation  of  the  proposed 
ISFSl  or  MRS. 

(3)  Regardless  of  the  results  of  the 
investigations  anywhere  in  the 
continental  U.S.,  the  DE  must  have  a 
value  for  the  horizontal  ground  motion 
of  no  less  than  0.10  g  with  the 
appropriate  response  spectrum. 

■  5.  In  §  72.212,  paragraph  {b)(2)(i)(B)  is 
revised  to  read  as  follows: 

§  72^12    Conditions  of  general  license 
issued  under  §72.210. 


(b)*  *  *  . 

(2)*  *   * 

(i)*  *  * 

(B)  Cask  storage  pads  and  areas  have 
been  designed  to  adequately  support  the 
static  and  dynamic  loads  of  the  stored 
casks,  considering  potential 
amplification  of  earthquakes  through 
soil-structiu^  interaction,  and  soil 
liquefaction  potential  or  other  soil 
instability  due  to  vibratory  ground 
motion;  and 


Dated  at  Rockville.  Maryland,  this  10th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Comm  ssion. 
Annette  L.  Vietti-Cook, 
Secretary  for  the  Commission. 
[FR  Doc.  03-23553  Filed  9-15-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI111-1a;FllL-7547-5] 

Approval  ar  d  Promulgation  of 
Implementa  ion  Plans;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPi*  l). 

ACTION:  Dire  :t  final  rule. 


SUMMARY:  Tie  Environmental  Protection 
Agency  is  approving  a  revision  to  the 
Wisconsin  particulate  matter  (PM)  State 
Implemental  ion  Plan  (SIP)  submitted  by 
the  Wiscons  n  Department  of  Natural 
Resources  (V/DNR)  on  October  7,  2002. 
The  request  s  approvable  because  it 
satisfies  the  equirements  of  the  Clean 
Air  Act  (Act  .  The  rationale  for  the 
approval  anc  other  information  are 
provided  in  his  document. 
DATES:  This   ule  is  effective  on 
November  i; ',  2003,  unless  EPA  receives 
adverse  writ  en  comments  by  October 
16,  2003.  If  E  PA  receives  adverse 
comments,  EPA  will  publish  a  timely 
withdrawal  ( if  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 


'  'ou  may  inspect  copies  of 
ocumet  ts  relevant  to  this  action 
norm  il  business  hours  at  the 
location:  Regulation 

Section,  Air  Programs 
18J),  U.S.  Environmental 
Agency,  Region  5,  77  West 
Boulevard,  Chicago,  Illinois 
contact  Christos  Panos  at 
before  visiting  the 


ADDRESSES 
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during 
following 
Developmen 
Branch,  (AR 
Protection 
Jackson 
60604.  Pleas ! 
(312)  353-i 
Region  5  o 

Send 
Nash,  Chief, 
Section,  Air 
U.S. 

Region  5,  77 
Chicago,  Illi 

Comments 
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instructions 
through  (iii 
INFORMATION 


8328 
ffi:e 


writt  3n 


Environ  mental 


FOR  FURTHER 

Christos  Pan^s 
Section,  Air 
United  State 
Agency,  Reg: 
Boulevard 
(312)  353-i 
panos.christi  ts@epa.gov. 


SUPPLEMENTS  RY 

Supplement,  ry 
organized  as 

I.  General  Information 


comments  to:  Carlton 
Regulation  Development 
rograms  Branch,  (AR-18J), 
Protection  Agency, 
West  Jackson  Boulevard, 
iilois  60604. 
may  also  be  submitted 
or  through  hand  delivery/ 
follow  the  detailed 
lescribed  in  Part  (I)(B)(l)(i) 

the  SUPPLEMENTARY 
section. 


eaie 


)(f 


INFORMATION  CONTACT: 

,  Regulation  Development 
rograms  Branch  (AR-18J), 
Environmental  Protection 
Ion  5,77  West  Jackson 
C  licago,  lUinois  60604, 
-83  28. 


INFORMATION:  This 
Information  section  is 
follows: 


II.  Review  of  State  Implementation  Plan 

Revision 

1.  What  did  Wisconsin  submit  for  approval 
into  the  SIP? 

2.  Why  did  the  State  submit  this  SIP 
Revision? 

3.  Why  is  EPA  taking  this  action? 

4.  What  is  the  background  for  this  action? 

III.  What  Action  is  EPA  Taking? 

IV.  Is  this  Action  Final,  or  May  I  Submit 

Comments? 

V.  Statutory  and  Executive  Order  Reviews. 

I.  General  Infonnation 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  "Region  5  Air  Docket  Willi". 
The  official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received*  and  other  infonnation  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Programs  Branchf  Air 
and  Radiation  Division,  EPA  Region  5, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  EPA  requests  that  if  at  all 
possible,  you  contact  the  contact  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  to  schedule  your 
inspection.  The  Regional  Office's 
official  hours  of  business  are  Monday 
through  Friday,  8:30  to  4:30  excluding 
Federal  holidays. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosiu-e  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
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a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  officii  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  Region  5  Air 
Docket  Will  1"  in  the  subject  line  on  the 
first  page  of  yoiu-  conunent.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
nash.carlton@epa.gov.  Please  include 
the  text  "Public  comment  on  proposed 
rulemaking  Region  5  Air  Docket  Willi" 
in  the  subject  line.  EPA's  e-mail  system 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

a.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 


EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  click 
on  the  button  "TO  SEARCH  FOR 
REGULATIONS  CLICK  HERE",  and 
select  Environmental  Protection  Agency 
as  the  Agency  name  to  search  on.  "The 
list  of  current  EPA  actions  available  for 
comment  will  be  listed.  Please  follow 
the  online  instructions  for  submitting 
conmients.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  conmient. 

Hi.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Carlton  Nash,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Please  include  the  text  "Public 
comment  on  proposed  rulemaking 
Regional  Air  Docket  Willi"  in  the 
subject  line  on  the  first  page  of  your 
comment. 

3.  By  Hand  Delivery  or -Courier. 
Deliver  your  comments  to:  Carlton 
Nash,  Chief,  Regulation  Development 
Section,  Air  Programs  Branch,  (AR-IBJ). 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
18th  floor,  Chicago,  Illinois  60604.  Such 
deliveries  are  only  accepted  dining  the 
Regional  Office's  normal  horns  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
Friday,  8:30  to  4:30  excluding  Federal 
holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific  ^ 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRpart2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 


public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

n.  Review  of  State  Implementatio»Plan 
Revision  '^ 

1.  What  Did  Wisconsin  Submit  for 
Approval  Into  the  SIP? 

The  October  7,  2002  revision 
submitted  by  WDNR  requests  that  EPA 
approve  certain  amended  provisions  to 
chapter  NR  415,  Wisconsin 
Administrative  Code  (ch.  NR  415), 
repeal  sections  NR  415.04(5),  NR 
415.05(5)  and  NR  415.06(5),  and  add 
section  NR  415.035  into  the  Wisconsin 
PM  SIP.  Specifically,  newly  created     ■ 
section  NR  415.035  contains  a 
description  of  the  geographic  areas 
where  the  PM  requirements  would 
continue  to  be  in  effect.  The  areas 
described  are  identical  to  the  current 
state  total  suspended  particulates  (TSP) 
nonattainment  areas.  The  amendments 
to  ch.  NR  415  replace  the  term 
"nonattainment  area"  with  a  reference 
to  the  new  section  NR  415.035.  The 
repealed  sections  of  ch.  NR  415  refer  to 
PM  emission  limitation  compliance 
schedules  whose  deadlines  have  already 
passed. 

2.  Why  Did  the  State  Submit  This  SIP 
Revision? 

The  revision  to  the  rule  changed  the 
applicability  of  certain  PM  emission 
limiting  requirements  by  substituting  for 
the  term  "nonattainment  area"  a 
description  of  the  geographic  areas 
where  the  requirements  would  continue 
to  be  in  effect.  The  revised  rule  will 
allow  the  state  to  retain  the  emission 
limits  and  RACT  requirements  which 
helped  lower  PM  concentrations  in 
those  areas  and  ensure  that  the  PM 
National  Ambient  Air  Quality  Standards 
(NAAQS)  are  maintained. 

3.  Why  Is  EPA  Taking  This  Action? 

EPA  is  taking  this  action  because  the 
State's  request  does  not  change  any  of 
the  emission  limitations  currently  in  the 
PM  SIP.  The  revision  to  the  Wisconsin 
PM  SIP  does  not  approve  any  new 
construction  or  allow  an  increase  in 
emissions,  thereby  providing  for 
attainment  and  maintenance  of  the  PM 
NAAQS  and  satisfying  the  applicable 
PM  requirements  of  the  Act. 
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4.  What  Is  the  Background  for  This 
Action? 

The  original  PM  NAAQS  and 
increments  were  based  on  the  TSP 
indicator.  On  July  1,  1987  (52  FR 
24634).  EPA  replaced  TSP  as  the 
indicator  for  the  primary  and  secondary 
particulate  NAAQS  with  a  new 
indicator  that  includes  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  EPA  replaced  the  TSP 
increments  with  PM  increments  on  June 
3,  1994.  Area  designations  for  TSP  were 
therefore  no  longer  necessary  and  serve 
no  useful  piupose  relative  to  Federal 
programs.  EPA  deleted  all  TSP  area 
designations  in  the  State  of  Wisconsin 
on  September  13, 1995  (60  FR  47485). 

Wisconsin,  however,  chose  to  retain 
the  24-hour  TSP  standard  and  TSP 
designations  at  the  state  level.  This  was 
done  so  that  the  emission  limits  and 
reasonably  available  control  technology 
(RACT)  requirements  in  the  SIP 
remained  in  effect,  even  after  EPA 
abolished  the  TSP  standard  and  deleted 
all  of  Wisconsin's  TSP  designations. 
The  current  federally  approved  PM  SIP, 
in  ch.  NR  415,  includes  rules  which 
specifically  apply  emission  limits  and 
RACT  requirements  to  any  areas 
designated  as  TSP  nonattainment. 

m.  What  Action  Is  EPA  Taking? 

In  this  action,  EPA  is  approving 
revisions  to  chapter  NR  415,  Wisconsin 
Administrative  Code  into  the  Wisconsin 
PM  SIP.  The  state  submitted  this  SIP 
revision  on  October  7.  2002.  The 
changes  to  the  rule  will  allow 
Wisconsin  to  redesignate  certain  State- 
designated  TSP  nonattainment  areas  to 
attainment  while  retaining  the  PM 
limits  and  control  requirements  which 
helped  lower  PM  concentrations  in 
those  areas.  As  described  above,  this 
submittal  provides  for  attainment  emd 
maintenance  of  the  PM  NAAQS  and  is 
therefore  fully  approvable. 

IV.  Is  This  Action  Final,  or  May  I 
Submit  Conunents? 

EPA  is  publishing  this  action  without 
prior  proposal,  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comnients. 
However,  in  a  separate  document  in  this 
Federal  Register  publication.  EPA  is 
proposing  to  approve  the  SIP  revision. 
Should  EPA  receive  adverse  written 
comments  by  October  16,  2003,  we  will 
withdraw  this  direct  final  and  respond 
to  any  comments  in  a  final  action.  If 
EPA  does  not  receive  adverse 
comments,  this  action  will  be  effective 
without  further  notice.  Any  parties 
interested  in  commenting  on  this  action 


should  do  so 
receive  comi^ents 
effective  on 


at  this  time.  If  we  do  not 
,  this  action  will  be 
rilovember  17,  2003 


V.  Statutory 
Reviews. 


ind  Executive  Order 


Executive  OMer 
Planning  anc 

Under  Exei  ;utive 
51735,  Octohbr 
not  a  "signi 
therefore  is 
Office  of 


Executive  OrHer 

Concerning 

Signi f icon  tly  Effect 

Distribution, 


Significantly 
Distribution, 
22,  2001). 


12866:  Regulatory 
Review 


Order  12866  (58  FR 
4,  1993),  this  action  is 
fifcant  regulatory  action"  and 
subject  to  review  by  the 
Mar^agement  and  Budget. 


13211:  Actions 
ations  That 
Energy  Supply, 
or  Use 


I  egulc 


For  this  rea  son,  this  actton  is  also  not 
subject  to  Ex(  cutive  Order  13211, 
Actions  Cor  cerning  Regulations  That 
Affect  Energy  Supply, 
ar  Use"  (66  FR  28355,  May 


^Regulatory  F.  ?xibility  Act 

This  action  merely  approves  State  law 
as  meeting  Fe  deral  requirements  and 
imposes  no  a  Iditional  requirements 
beyond  those  imposed  by  State  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  ivill  not  have  a  significant 
economic  im  )act  on  a  substantial 
number  of  sn  all  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 


Unfunded 

Because  th 
existing 
and  does  not 
enforceable 
by  State  law, 
unfunded 
uniquely 
described  in 
Reform  Act  o 


affe  :t 


Executive  OrSer 
and  Coordinc  tion 
Governments 


Mandates  Reform  Act 

rule  approves  pre- 
requfrements  under  State  law 
mpose  any  additional 

beyond  that  required 
t  does  not  contain  any 
mandate  or  significantly  or 
small  governments,  as 
1  he  Unfunded  Mandates 
1995  (Pub.  L.  104-4). 


13175:  Consultation 
With  Indian  Tribal 


This  rule  also  does  not  have  tribal 


implications 


)ecause  it  will  not  have  a 


substantial  di  rect  effect  on  one  or  more 


Indian  tribes. 


between  the  I  ederal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  rei  ponsibilities  between  the 
Federal  Govei  nment  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249[November  9,  2000). 


Executive  OrSer 

This  action]  als 
Federalism 
not  have  suba  tantial 
States,  on  the 
national 
on  the  distribution 


on  the  relationship 


13132:  Federalism 

o  does  not  have 
plications  because  it  does 
direct  effects  on  the 
relationship  between  the 
government  and  the  States,  or 
of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act. 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  because  it  is  not 
economically  significant. 

National  Technology  Transfer 
Advancement  Act 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 
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Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  17, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  25.  2003. 
Bharat  Mathur, 
Acting  Regional  Administrator,  Region  5. 

m  Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  is 
amended  as  follows: 


PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(l09)  to  read  as 
follows: 

§52^570    Identification  of  plan. 

***** 

(c)  *   *   * 

(109)  On  October  7,  2002,  the 
Wisconsin  Department  of  Natural 
Resources  submitted  a  State 
Implementation  Plan  (SIP)  revision  for 
the  control  of  emissions  of  particulate 
matter  (PM)  in  the  state  of  Wisconsin. 
This  revision  will  allow  certain  state 
designated  nonattainment  areas  for  total 
suspended  particulates  (TSP)  to  be 
redesignated  to  attainment  while 
retaining  the  emission  limits  and 
control  requirements  which  helped 
lower  PM  concentrations  in  those  areas. 
Specifically,  EPA  is  approving  into  the 
PM  SIP  certain  provisions  to  chapter  NR 
415,  Wisconsin  Administrative  Code, 
and  repealing  sections  NR  415.04(5),  NR 
415.05(5)  and  NR  415.06(5). 

(i)  Incorporation  by  reference.  The 
following  sections  of  the  Wisconsin 
Administrative  Code  are  incorporated 
by  reference. 

(A)  NR  415.035  as  created  and 
published  in  the  (Wisconsin)  Register, 


October  2001,  No.  550,  effective 
November  1,  2001. 

(B)  NR  415.04(2)(intro.),  NR 
415.04(3){intro.),  NR  415.04(3)(a),  NR 
415.04(4)(intro.),  NR  415.04(4)(b),  NR 
415.05(3)(intro.),  NR  415.06(3)(intro.). 
NR  415.06(4),  and  NR  415.075(3)(intro.) 
as  amended  and  published  in  the 
(Wisconsin)  Register,  October  2001,  No. 
550,  effective  November  1,  2001. 

(FR  Doc.  03-23426  Filed  9-15-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NJ56-250w,  FRL- 
7559-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  Jersey; 
Withdrawal  of  Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 


SUMMARY:  Due  to  receipt  of  an  adverse 
comment,  EPA  is  withdrawing  the 
direct  final  rule  which  approved 
revisions  to  the  New  Jersey  State 
Implementation  Plan  for  ozone.  The 
direct  final  rule  was  published  on 
August  11,  2003  (68  FR  47477), 
approving  eight  (8)  source-specific 
reasonably  available  control  technology 
(RACT)  determinations  for  controlling 
oxides  of  nitrogen  (NOx).  As  stated  in 
the  direct  final  rule,  if  adverse 
comments  were  received  by  September 
10,  2003,  a  timely  withdrawal  would  be 
published  in  the  Federal  Register.  EPA 
subsequently  received  an  adverse 
comment.  EPA  will  address  the 
comments  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  August  11,  2003  (68  FR 
47532).  EPA  will  not  institute  a  second 
comment  period  on  this  action. 
DATES:  The  direct  final  rule  published  at 
68  FR  47477  is  withdrawn  on 
September  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  (Ted)  Gardella,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007-1866,  (212)  637- 
3892  or  at  Gardella.Anthony@epa.gov. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 


Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  September  4,  2003 
lane  M.  Kenny. 

Regional  Administrator.  Region  2. 

PART  52— {AMENDED] 

■  Accordingly,  the  addition  at  40  CFR 
52.1570(c)(73)  is  withdrawn  as  of 
September  16,  2003. 

[FR  Doc.  03-23579  Filed  9-15-03:  8:45  ami 

BILUNG  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NO  105-200331  a;  FRL-755»-5] 

Approval  and  Promulgation  of 
Implementation  Plans,  North  Carolina: 
Approval  of  Miscellaneous  Revisions 
to  Regulations  Within  the  Forsyth 
County  Local  implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  Forsyth  County  Environmental 
Affairs  Department  Local 
Implementation  Plan  (LIP),  submitted  to 
EPA  through  the  North  Carolina 
Department  of  Environment  and  Natural 
Resources.  These  revisions  to  the 
Forsyth  County  LIP  submitted  March 
28,  2003,  include:  amending  or  adding 
regulations  relating  to  indirect  heat 
exchangers,  cotton  ginning  operations, 
bulk  gasoline  terminals,  gasoline  truck 
tanks  and  vapor  collection  systems  and 
activities  exempt  from  permit 
requirements  and  other  miscellaneous 
rules  within,  the  Air  Pollution  Control 
Requirements  subchapter.  The  purpose 
of  these  revisions  is  to  make  the  revised 
regulations  consistent  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  direct  final  rule  is  effective 
November  17,  2003  without  further 
notice,  imless  EPA  receives  adverse 
comment  by  October  16,  2003.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Rosymar  De  La 
Torre  Colon,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  4,  61.  Forsyth  Street, 
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SW.,  Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in 
sections  I.B.I. i.  through  iii.  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosymar  De  La  Torre  Colon,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-8965.  Ms.  De  La  Torre  Colon 
can  also  be  reached  via  electronic  mail 
at  delatorre.rosymar@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  NC  105.  The  official  public  file 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received,  and  other 
information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  EPA  requests  that  if  at  all 
possible,  you  contact  the  contact  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  to  schedule  your 
inspection.  The  Regional  Office's 
official  hours  of  business  are  Monday 
through  Friday,  9  to  3:30,  excluding 
Federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
512  North  Salisbury  Street,  Raleigh, 
North  Carolina  27604.  Forsyth  County 
Environmental  Affairs  Department,  537 
North  Spruce  Street,  Winston-Salem, 
North  Carolina  27101. 


3.  Electror  ic  Access.  You  may  access 
this  Federal  Register  document 
electronicall  r  through  the 
Regulation.g  ?v  Web  site  located  aX  http:/ 
/www.regula  Uons.gov  where  you  can 
find,  review,  and  submit  comments  on 
Federal  rule!  that  have  been  published 
in  the  Feder<  il  Register,  the 
Government  s  legal  newspaper,  and  are 
open  for  con  ment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  c  amments,  whether 
submitted  el  jctronically  or  in  paper, 
will  be  mad(  available  for  public 
viewing  at  tl  e  EPA  Regional  Office,  as 
EPA  receive!  them  and  without  change, 
unless  the  c<  mment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  c  omment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  t )  that  material  in  the 
version  of  th  e  comment  that  is  placed  in 
the  official  p  ublic  rulemaking  file.  The 
entire  printa  i  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regioi  lal  Office  for  public 
inspection. 

B.  How  and  \o  Whom  Do  I  Submit 
Comments? 

You  may  i  ubmit  comments 
electronicall  y,  by  mail,  or  through  hand 
delivery/cov  rier.  To  ensure  proper 
receipt  by  E  'A,  identify  the  appropriate 
rulemaking  dentification  number  by 
including  th  3  text  "Public  comment  on 
proposed  ru  emaking  NC  105  in  the 
subject  line  )n  the  first  page  of  your 
comment."  'lease  ensure  that  your 
comments  a  e  submitted  within  the 
specified  comment  period.  Comments 
received  aftar  the  close  of  the  comment 
period  will  le  marked  "late."  EPA  is  not 
required  to  (  onsider  these  late 
comments. 

1.  Electro!  lically.  If  you  submit  an 
electronic  c(  imment  as  prescribed 
below,  EPA 


will  not  edi 
identifying 
provided  in 
be  includec 


recommends  that  you 
include  you :  name,  mailing  address, 
and  an  e-ma  il  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  jccompanying  the  disk  or 
CD  ROM.  T  lis  ensures  that  you  can  be 
identified  a  the  submitter  of  the 
comment  ai  d  allows  EPA  to  contact  you 

cannot  read  your  comment 
due  to  techi  ical  difficulties  or  needs 
further  infoi  mation  on  the  substance  of 
your  commi  int.  EPA's  policy  is  that  EPA 
your  comment,  and  any 
)r  contact  information 
the  body  of  a  comment  will 
as  part  of  the  comment  that 


is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
delatorre.rosymar@epa.gov,  please 
including  the  text  "Public  comment  on 
proposed  rulemaking  NC  105  in  the 
subject  line."  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulation.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  direcdy  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Rosymar  De  La  Torre  Colon,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  NC  105  in  the 
subject  line  on  the  first  page  of  your 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Rosymar  De 
La  Torre  Colon;  Regulatory 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division  12th  floor;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office's  official 
hours  of  business  are 
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Monday  through  Friday,  9  to  3:30 
excluding  Federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  yoiu: 
comments. 

II.  Background 

On  March  28,  2003,  the  Forsyth 
County  Environmental  Affairs 


Department,  through  the  North  Carolina 
Department  of  Enviromnent  and  Natural 
Resources,  submitted  revisions  to  the 
Forsyth  county  LIP.  These  revisions 
include  the  amending  of  regulations 
relating  to  ozone,  indirect  heat 
exchangers,  cotton  ginning  operations, 
bulk  gasoline  terminals,  gasoline  truck 
tanks  and  vapor  collection  systems  and 
activities  exempt  from  permit 
requirements  and  other  miscellaneous 
rules  within,  the  Forsyth  County  LIP.  A 
detailed  analysis  of  each  of  the  major 
revisions  submitted  is  listed  below. 

III.  Analysis  of  Forsyth  County's 
Submittal 

Subchapter  3D— Air  Pollution  Control 
Requirements 

Section  .0500    Emission  Control 
Standards 

.0504    Particulates  From  Wood  Burning 
Indirect  Heat  Exchangers 

This  rule  was  recodified  to  reference 
a  new  paragraph  (f). 

.0542    Control  of  Particulate  Emissions 
From  Cotton  Ginning  Operations 

Added  language  that  allows  for 
establishing  control  requirements  for 
particulate  emissions  operations.  This 
applies  to  all  new,  existing  emd 
modified  facilities.  Monitoring  is 
required  to  insure  all  operating  devices 
are  functioning  properly.  Alternate 
control  measures  were  established  along 
with  recordkeeping  guidelines. 

Section  .0900    Volatile  Oi^anic 
Compounds 

.0927    Bulk  Gasoline  Terminals 

This  rule  was  revised  to  add 
paragraph  (m)  stating:  The  owner  or 
operator  of  a  bulk  gasoline  terminal 
shall  have  on  file  a  copy  of  the 
certification  test  conducted  according  to 
Rule  .0932  of  this  Section  for  each 
gasoline  tank  truck  loaded  at  the 
terminal. 

.0932    Gasoline  Trucks,  Tanks  and 
Vapor  Collection  Systems 

This  rule  was  added  to  detail 
recordkeeping  processes  for  certification 
test  conducted  and  defining  bulk 
gasoline  terminals. 

Subchapter  3Q 

Section  .0100    General  Provisions 

.0102    Activities  Exempted  From 
Permit  Requirements 

This  rule  was  amended  to  provide  a 
list  of  specific  activities  that  are  exempt 
ft-om  permit  requirements  Inclnding 
generators  and  self-propelled  vehicles. 


IV.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  November  17.  2003 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  16.  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a' 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  November 
17,  2003  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  {58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For. 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
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governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255,- 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Fedefal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 


inconsistent  with  applicable  law  for 
EPA,  when  ii  reviews  a  SIP  submission, 
to  use  VCS  ii  I  place  of  a  SIP  submission 
that  otherwii  e  satisfies  the  provisions  of 
the  Clean  Ail  Act.  Thus,  the 
requirement!  of  section  12(d)  of  the 
National  Tec  inology  Transfer  and 
Advancemer  t  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  a  a  information  collection 
burden  unde  r  the  provisions  of  the 
Paperwork  R  aduction  Act  of  1995  (44 
U.S.C.  3501  t'tseq.). 

The  Congr  !ssional  Review  Act,  5 
U.S.C.  801  el  seq.,  as  added  by  the  Small 
Business  Rej  ulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promjulgating  the  rule  must 
submit  a  rul^  report,  which  includes  a 
copy  of  the  riile,  to  each  House  of  the 
Congress  ana  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  contaiiing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  Hou  se  of  Representatives,  and 
the  Comptro  ler  General  of  the  United 
States  prior  i  3  publication  of  the  rule  in 
the  Federal   Register.  A  major  nde 
cannot  take  <  ffect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  sec!  ion  307(b)(1)  of  the  Clean 
Air  Act,  peti  ions  for  judicial  review  of 
this  action  n  ust  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  17, 
2003.  Filing  i  petition  for 
reconsiderat  on  by  the  Administrator  of 
this  final  rub  does  not  affect  the  finality 
of  this  rule  fi  )r  the  purposes  of  judicial 
review  nor  c  oes  it  extend  the  time 
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within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements,  and 
Volatilf  organic  compounds. 

Dated:  August  28,  2003. 
A.  Stanley  Meiburg, 

Acting,  Regional  Administrator.  Region  4. 

m  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  il — North  Csnrolina 

■  2.  Section  52.1770(c)  Table  2  is 
amended: 

■  a.  Under  Subchapter  3D  by  revising 
entries  for  ".0504",  ".0927"  and  ".0932' 

■  b.  Under  Subchapter  3D  by  adding  in 
numerical  order  a  new  entry  for  ".0542" 

■  c.  Under  Subchapter  3Q  by  revising 
entry  for  ".0102". 

The  revisions  and  addition  read  as 
follows: 

§52.1170    Identification  of  plan. 

***** 

(c)*   *   * 


State  citation    > 


Title/subject 


State  effec- 
tive date 


EPA  approval  date 


Explanations 


Subchapter  3D  i  Lir  Pollution  Control  Requirement 


Section  .0501 1  Emission  Control  Standards 


Section  .0504 


Sect  .0542 


Particulates  from  Wood  Burning  Indirect  Ir 
direct  Heat  Exchangers. 


Control  of  Particulate  Emissions  from  Cotto  i 
Ginning  Operations. 


7/22/02        9/16/03  [Insert  FR  page  citation  of  publica-    Repealed, 
tion]. 


7/22/02         9/16/03  [Insert  FR  page  citation  of  publica-     Repealed, 
tionl. 
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Table  2.— EPA  Approved  Forsyth  County  Regulations— Continued 


state  citation 


Title/subject 


State  gftec- 
tive  date 


EPA  approval  date 


Explanations 


Section  .0900  Volatile  Organic  Compounds 


Sect  .0927  Bulk  Gasoline  Terminals 


7/22/02         9/16/03  [Insert  FR  page  citation  of  publica- 
tion]. 


Sect  .093?  Gasoline  Truck  Tanks  and  Vapor  Collection 

Systems. 


7/22/02 


9/16/03  [Insert  FR  page  citation  of  publica- 
tion]. 


Subchapter  3Q  Air  Quality  Permits  , 
Section  .0100  General  Provisions 


Sect  .0102 


Activities  Exempted  From  Permit  Require-        7/22/02        9/16/03  [Insert  FR  page  citation  of  publica- 
ments.  ,|onj 


(FR  Doc.  03-23582  Filed  9-15-03;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-271-0412a;  FRL-7551-8] 

Revisions  to  the  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  and  San  Joaquin  Valley  Unified 
Air  Pollution  Control  Districts 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD)  and  the 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  portions  of 
the  California  State  Implementation 
Plan  (SIP).  These  revisions  concern 
volatile  organic  compounds  (VOC) 
emissions  from  organic  solvents,  animal 
reduction,  leather  processing,  and 
industries  coating  glass  products.  We 
are  approving  and  rescinding  local  rules 
that  regulate  these  emissions  sources 
under  authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act)). 
DATES:  This  rule  is  effective  on 
November  17,  2003  without  further 


notice,  unless  EPA  receives  adverse 
comments  by  October  16,  2003.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  ProtecMon 
Agency,  Region  IX,  75  Havrthorne 
Street,  San  Francisco.  CA  94105-3901 
or  email  to  steckel. andrew®epa. gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

Room  B-102,  1301  Constitution 

Avenue,  NW..  (Mail  Code  6102T), 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  1001  "I"  Street, 

Sacramento,  CA  95814. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Ct.,  Monterey,  CA  93940-6536. 
San  Joaquin  Valley  Air  Pollutio" 

Control  District,  1990  E.  Gettv  ^burg, 

Fresno,  CA  93726. 
A  copy  of  the  rules  may  also  be 

available  via  the  Internet  at  http:// 


www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an 
EPA  Web  site  and  may  not  contain  the 
same  version  of  the  rules  that  were 
submitted  to  EPA.  « 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  G.  Allen.  EPA  Region  IX.  (415) 
947-4120. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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improve  the  rules 

D.  Public  comment  and  final  action 
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Why  were  these  rules  submitted? 
IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 
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Local  agency 


Rule 
number 


Rule  title 


Adopted 


Submitted 


Monterey 

Monterey 

San  Joaquin 
San  Joaquin 


414 

430 

4610 

4661 


Reduction  of  Animal  M  itter 

Leather  Processing  Op  erations  (rescission) 

Glass  Coating  Operations 

Organic  Solvents  ... 


08/21/02 
08/21/02 
12/19/02 
05/16/02 


10/16/02 
10/16/02 
04/01/03 
08/06/02 


On  December  3.  2002  (MBUAPCD), 
August  30,  2002  (SJVUAPCD  Rule  4661) 
and  May  13,  2003  (SJVUAPCD  Rule 
4610),  these  rule  submittals  were  found 
to  meet  the  completeness  criteria  in  40 
CFR  pcirt  51,  appendix  V,  which  must  be 
met  before  formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

MBUAPCD  adopted  a  version  of  Rule 
414  on  December  13,  1984  and  Rule  430 
on  January  15,  1997,  which  EPA 
approved  into  the  SIP  on  July  13, 1987 
(52  FR  26148)  and  February  9,  1999  (64 
FR  6226),  respectively.  SJVUAPCD  Rule 
4610  is  a  new  rule.  EPA  has  not 
reviewed  and  approved  into  the  SIP  any 
prior  version  of  the  rule.  SJVUAPCD 
adopted  a  version  of  Rule  4661  on 
December  20,  2001,  which  EPA 
approved  into  the  SIP  on  July  22,  2002 
(67  FR  47701). 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

MBUAPCD  Rule  414  has  been  revised 
by  reformatting  the  rule  to  be  consistent 
with  the  District's  standard  format. 

MBUAPCD  Rule  430  is  being 
rescinded  because  there  are  no  longer 
any  affected  sources. 

SJVUAPCD  Rule  4610  is  a  new  rule 
and  is  designed  to  decrease  VOC 
emissions  from  industries  coating  glass 
products  with  VOC  containing 
materials.  The  rule  contains  general 
VOC  emission  limits  and  speciality 
coating  VOC  emission  limits  for  mirror 
backing,  optical,  electric  dissipating, 
and  metallic  coatings.  Also,  the  rule 
contains  requirements  for  solvent 
cleaning,  storage  and  disposal, 
application  equipment,  and  emission 
control  equipment. 

SJVUAPCD  Rule  4661  has  been 
revised  to  exempt  sources  applicable  to 


Rule  4610 
4661. 

The  TSDs 
about  these 


frcm 


the  requirements  of  Rule 

lave  more  information 
r  lies. 


II.  EPA's  Eva  luation  and  Action 

A.  How  Is  EP  4  Evaluating  the  Rules? 


Generally, 
enforceable  ( 
Act),  must 
Control  Technology 


SIP  rules  must  be 
;ee  section  110(a)  of  the 
re  }uire  Reasonably  Available 
(RACT)  for  major 
sources  in  ndnattainment  areas  (see 
section  182(a  )(2)(A)),  and  must  not  relax 
existing  requ  rements  (see  sections 
110(1)  and  IS  3).  The  SJVUAPCD 
regulates  an  i  >zone  nonattainment  area 
(see  40  CFR  [  art  81),  so  Rules  46^10  and 
4661  must  hi  fill  RACT. 

Guidance  s  nd  policy  documents  that 
we  used  to  h  ;lp  evaluate  specific 
enforceabilit  r  and  RACT  requirements 
consistently  nclude  the  following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  ca  rbon  monoxide  policy  that 
concern  RAqT,  52  FR  45044,  November 
24, 1987. 

2.  "Issues 
Cutpoints 
Deviations," 
Bluebook). 

3 
Common 
Deficiencies, 
2001  (the 


elating  to  VOC  Regulation 
D  jficiencies,  and 
EPA,  May  25,  1988  (the 


VGC 


Guidaqce  Document  for  Correcting 
&  Other  Rule 
'  EPA  Region  9,  August  21, 
Bluebook). 


Lit  ;le 


es  Meet  the  Evaluation 


B.  Do  the  flu 
Criteria? 

We  believ«  these  rules  are  consistent 
with  the  rele  /ant  policy  and  guidance 
regarding  en  brceability,  RACT,  and  SIP 
relaxations.  '  "he  TSDs  have  more 
information  pn  our  evaluation. 

C.  Public  Coi  nment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPi^  is  fully  approving  the 


Table  2.— Ozon  e  Nonattainment  Milestones 


submitted  rules  and  rule  rescission 
because  we  believe  they  fulfill  all 
relevant  requirements.  We  do  not  think 
anyone  will  object  to  this  approval,  so 
we  are  finalizing  it  without  proposing  it 
in  advance.  However,  in  the  Proposed 
Rules  section  of  this  Federal  Register, 
we  are  simultaneously  proposing 
approval  of  the  same  submitted  rules 
and  rule  recission.  If  we  receive  adverse 
comments  by  October  16,  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  November  17, 
2003.  This  will  incorporate  these  rules 
and  rescission  into  the  federally 
enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

III.  Background  Information 

Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
J 1 0(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Date 

March  3,  1978  

May  26,  1988  

November  15,  1990 
May  15,  1991   


Event 


EPA  promulgated  a  list  of  ozone  noijattainment  areas  under  the  Clean  Air  Act  as  amended  in  1977.  43  FR  8964;  40 

CFR  81.305. 
EPA  notified  Governors  that  parts  o 

quested  that  they  correct  the  defici  jncies  i 
Clean  Air  Act  Amendments  of  1990 

7671  q. 
Section  182(a)(2)(A)  requires  that  ozfcne  nonattainment  areas  correct  deficient  RACT  rules  by  this  date. 


their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  re- 

(EPA's  SIP-Call).  See  section  1 10(a)(2)(H)  of  the  pre-amended  Act. 
were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C.  7401- 
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rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  r^gks. 

C.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  locai  officials 
«n  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  siate  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 

Executive  Order  do  not  apply  to  this 
rule. 

D.  Execu  tive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  200a),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  E.xecutive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Moreover,  in  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  tribal  governments, 
EPA  specifically  solicited  comment  on 
the  proposed  rule  from  tribal  officials. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Regulator}'  llexibilit}'  Act 

The  Regulatorv-  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  cpnduct 


a  regulator}'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Therefore,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
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additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Tmnsfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  infonnation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  nxle  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of  . 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  17, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

.  Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
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ACTION:  Diiect  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  Iowa  Operating  Permits  Program  for 
air  pollution  control.  This  action 
approves  numerous  rule  revisions 
adopted  by  the  state  since  the  initial 
approval  of  its  program  in  1995.  Rule 
revisions  approved  in  this  action  pertain 
to  the  deadlines  for  which  an 
application  for  a  significant 
modification  is  due,  and  Title  V 
insignificant  activities  and  insignificant 
emission  levels. 

EPA  approval  of  these  revisions  will 
ensure  consistency  between  the  state 
and  Federally-approved  rules. 

DATES:  This  direct  final  rule  is  effective 
November  17,  2003,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  October  16,  2003.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  submitted  to  Judith  Robinson, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to  robinson.judith@epa.gov 
or  to  http://www.regulatidns.gov,  which 
is  an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instrictions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section. 

Copies  of  the  state  submittals  are 
available  for  public  inspection  dimng 
normal  business  hom-s  at  the  above- 
listed  Region  7  location.  Interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  office  at  least  24 
hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Robinson  at  (913)  551-7825,  or 
by  e-mail  at  robinson.judith@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  part  70  operating  permits 

program? 
What  is  the  Federal  approval  process  for  an 

operating  permits  program? 
What  does  Federal  approval  of  a  state 

operating  permits  program  mean  to  me?    - 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a 

revision  to  the  operating  permits  program 

been  met? 
What  action  is  EPA  taking? 
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What  Is  the  Part  70  Operating  Permits 
Program? 

The  Clean  Air  Act  Amendments 
(CAA)  of  1990  require  all  states  to 
develop  an  operating  permits  program 
that  meets  certain  Federal  criteria  listed 
in  40  Code  of  Federal  Regulations  (CFR) 
part  70.  In  implementing  this  program, 
the  states  are  to  require  certain  sources 
of  air  pollution  to  obtain  permits  that 
contain  all  applicable  requirements 
under  the  CAA.  One  purpose  of  the  part 
70  operating  permits  program  is  to 
improve  enforcement  by  issuing  each 
source  a  single  permit  that  consolidates 
all  of  the  applicable  CAA  requirements 
into  a  Federally-enforceable  document. 
By  consolidating  all  of  the  applicable 
requirements  for  a  facility  into  one 
document,  the  source,  the  public,  and 
the  permitting  authorities  can  more 
easily  determine  what  CAA 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtciin  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  our  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  dioxide,  or  PMio;  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (HAP) 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs. 

What  Is  the  Federal  Approval  Process 
for  an  Operating  Permits  Program? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  Title  V  operating  permits 
program,  states  must  formally  adopt 
regulations  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
approved  operating  permits  program. 
We  must  provide  public  notice  and  seek 
additional  public  comment  regarding 
the  proposed  Federal  action  on  the  state 
submission.  If  adverse  comments  are 
received,  they  must  be  addressed  prior 
to  any  final  Federal  action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 


section  50*2  of  the  CAA  are  incorporated 
into  the  Federally-approved  operating 
permits  program.  Records  of  such 
actions  are  maintained  in  the  CFR  at 
Title  40,  part  70,  appendix  A,  entitled 
"Approval  Status  of  State  and  Local 
Operating  Permits  Programs." 

What  Does  Federal  Approval  of  a  State 
Operating  Permits  Program  Mean  to 
Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  operating 
permits  progra/n  is  primarily  a  state 
responsibility.  However,  we  are  also 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

We  have  requested  that  each 
permitting  audiority  periodically  submit 
any  revised  part  70  rules  to  us  for 
approval  as  a  revision  to  their  approved 
part  70  program.  The  purpose  for  this 
process  is  to  ensure  that  the  state 
program  is  consistent  with  Federal 
requirements. 

Consequently,  the  state  of  Iowa  has 
requested  that  we  approve  a  number  of 
revisions  to  its  part  70  rules.  In  letters 
dated  March  11,  2002,  and  July  17, 
2002,  the  state  requested  that  we 
approve  various  revisions  to  rules  567- 
22.105,  567-22.113,  567-22.100,  and 
567-22.103. 

The  rules  were  amended  to 
accomplish  a  number  of  changes.  Some 
amendments  were  primarily  minor 
changes  in  wording  to  rules  which  were 
already  in  the  approved  program.  In 
some  instances  clarifications  and 
corrections  were  made.  A  complete 
listing  of  each  rule  change  is  contained 
in  the  technical  support  document 
which  is  a  part  of  the  docket  for  this 
action  and  which  is  available  from  the 
EPA  contact  above.  A  few  of  the  rule 
revisions  which  may  be  of  interest, 
however,  are  discussed  here. 

Rule  22.100:  Definition  of  "manually 
operated  equipment":  Language  was 
added  so  that  manually  operated 
equipment  was  defined. 

Rule  22.103(1):  This  rule  lists 
insignificant  activities  excluded  from 
Title  V  operating  permit  applications.  A 
new  introductory  paragraph  was  added 
for  clarification,  which  did  not  result  in 
substantive  changes.  Several  additional 
activities  were  added.  A  few  of  the  new 
categories  are:  photographic  process 
equipment;  cafeterias,  kitchens,  and 
other  facilities  used  for  preparing  food 
or  beverages  primarily  for  consumption 


at  the  source;  housekeeping  activities 
for  cleaning  purposes;  and 
administrative  activities  including 
paper  shredding,  copying,  photographic 
activities,  and  blueprinting  machines. 

Rule  22.103(2):  This  rule  lists 
insignificant  activities  which  must  be 
included  in  Title  V  operating  permit 
appHcations  based  on  emission  rates 
and  capacity  of  the  source  or  unit.  The 
potential  emissions  and  storage  tank 
definitions  were  revised.  The  fallowing, 
is  an  insignificant  activity  which  was 
added:  internal  combustion  engines  that 
are  used  for  emergency  response 
purposes  with  a  brake  horsepower 
rating  of  less  than  400  measiired  at  the 
shaft. 

Rule  22.105:  This  rule  revises  the 
deadline  for  application  submittal  to  no 
later  than  3  months  after  commencing 
operation  of  the  changed  source,  if  the 
change  is  not  prohibited  by  the  current 
permit. 

Rule  22.113:  A  new  subrule  was 
added  to  make  clear  when  the 
application  for  a  significant 
modification  is  due,  consistent  with  the 
change  to  Rule  22.105. 

Have  the  Requirements  for  Approval  of 
a  Revision  to  the  Operating  Permits 
Program  Been  Met? 

Our  review  of  the  material  submitted 
indicates  that  the  state  has  amended 
rules  for  the  Title  V  program  in 
accordance  with  the  requirements  of 
section  502  of  the  CAA  and  the  Federal 
rule,  40  CFR  part  70,  and  has  met  the 
requirement  for  a  program  revision  as 
estabhshed  in  40  CFR  70.4(i). 

What  Action  Is  EPA  Taking? 

We  are  approving  revisions  to  the 
Iowa  part"70  operating  permits  program 
which  were  submitted  to  EPA  on  March 
11,  2002,  and  July  17,  2002.  We  are 
processing  this  action  as  a  final  action 
because  the  revisions  make  routine 
changes  to  the  existing  rules  which  are 
noncontroversial.  Therefore,  we  do  not 
anticipate  any  adverse  comments. 
Please  note  that  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  be  severed  from  the  remainder 
of  the  nde.  EPA  may  adopt  as  final 
those  parts  of  the  rule  that  are  not  the 
subject  of  an  adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  (lA  183-1 183a)  in  the  subject 
line  on  the  first  page  of  your  commemt. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
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marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu-  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 

If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to 

robinson.judith@epa.gov.  Please  include 
identification  number  (LA  183-1 183a)  in 
the  subject  line.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

b.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.reguIations.gov,  click  on  "To 
Search  for  Regulations,"  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  current 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

2.  By  Mail.  Written  comments  should 
be  sent  to  the  name  and  address  listed 
in  the  ADDRESSES  section  of  this 
document. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 


Distributior  ,  or  Use"  (66  FR  28355,  May 
22,  2001).  T  lis  action  merely  approves 
state  law  as  meeting  Federal 
requiremen  s  and  imposes  no  additional 
requiremen  s  beyond  those  imposed  by 
state  law.  A  :cordingly,  the 
Administral  or  certifies  that  this  rule 
will  not  ha\e  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  unc  er  the  Regulatory  Flexibility 
Act  (5  U.S.( ;.  601  et  seq.).  Because  this 
rule  approv  (s  pre-existing  requirements 
under  state  aw  and  does  not  impose 
any  additio;  wl  enforceable  duty  beyond 
that  require  i  by  state  law,  it  does  not 
contain  any  unfunded  mandates  or 
significant!; '  or  uniquely  affect  small 
government  s,  as  described  in  the 
Unfunded  ^  landates  Reform  Act  of  1995 
(Pub.  L.  10^-4). 

This  rule  also  does  not  have  tribal 
implication  >  because  it  will  not  have  a 
substantial  lirect  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  th(  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  i  esponsibilities  between  the 
Federal  Go^  ernment  and  Indian  tribes, 
as  specifiec  by  Executive  Order  13175 
(65  FR  672^  9,  November  9,  2000).  This 
action  also  loes  not  have  Federalism 
implication  i  because  it  does  not  have 
substantial  iirect  effects  on  the  states, 
on  the  relat  onship  between  the  national 
govemmeni  and  the  states,  or  on  the 
distributior  of  power  and 
responsibil  ties  among  the  various 
levels  of  go  ^ernment,  as  specified  in 
Executive  C  rder  13132,  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  itate  rule  implementing  a 
Federal  stai  idard  and  does  not  alter  the 
relationshi]  <  or  the  distribution  of  power 
and  responi  ibilities  established  in  the 
CAA.  This  1  ule  also  is  not  subject  to 
Executive  C  irder  13045,  "Protection  of 
Children  fri  »m  Environmental  Health 
Risks  and  S  afety  Risks"  (62  FR  19885, 
April  23,  1!  97),  because  it  is  not 
economical  ly  significant. 

In  review  ing  state  operating  permits 
programs  si  ibmitted  pursuant  to  Title  V 
of  the  CAA  EPA  will  approve  state 
programs  p  "ovided  that  the}'  meet  the 
requiremen  ts  of  the  CAA  and  EPA's 
regulations  codified  at  40  CFR  part  70. 
In  this  coni  3Xt,  in  the  absence  of  a  prior* 
existing  rec  uirement  for  the  state  to  use 
voluntary  c  onsensus  standards  (VCS), 
EPA  has  nc  authority  to  disapprove  a 
state  operai  ing  permits  program  for 
failure  to  u  le  VCS.  It  would  thus  be 
inconsister  t  with  applicable  law  for 
EPA.  when  it  reviews  an  operating 
permit  proj  ram  submission,  to  use  VCS 
in  place  of  i  state  program  that 
otherwise  s  atisfies  the  provisions  of  the 
CAA.  Thus .  the  requirements  of  section 
12(d)  of  th«  National  Technology 


Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  >^^ 

The  Congressional  Review  Actjl)5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  17,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Enviroimiental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  4,  2003. 
William  W.  Rice, 
Acting  Regional  Administrator.  Region  7. 

■  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  70— [AMENDED] 

■  1 .  The  authority  citation  for  Peirt  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq.  . 

■  2.  Appendix  A  to  Part  70  is  amended 
by  adding  under  "Iowa"  paragraph  (f)  to 
read  as  follows: 
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Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Iowa 

(f)  The  Iowa  Department  of  Natural 
Resources  submitted  for  program  approval 
rules  567-22.100,  567-22.103  on  July  17. 
2002.  and  rules  567-22.105,  567-22.113.  on 
March  11.  2002.  These  revisions  to  the  Iowa 
program  are  approved  effective  November  17. 
2003. 
*  *  *  *  * 

(FR  Dor.  03-23584  Filed  9-15-03:  8:45  am] 
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FEDERAL  COMMUNrCATIONS 
COMMISSION 

47  CFR  Parts  2  and  20 

[WT  Docket  No.  pi -309;  FCC  03-168] 

Hearing  Aid-Compatible  Telephones 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  document,  the 
Commission  modifies  the  exemption  for 
wireless  phones  under  the  Hearing  Aid 
Compatibility  Act  of  1988  (HAC  Act)  to 
require  that  digital  wireless  phones  be 
capable  of  being  effectively  used  with 
hearing  aids,  h  finds  that  modifying  the 
exemption  will  extend  the  benefits  of 
wireless  telecommunications  to 
individuals  with  hearing  disabilities — 
including  emergency,  business,  and 
social  communications — thereby 
increasing  the  value  of  the  wireless 
network  for  all  Americans. 
DATES:  Effective  November  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mindy  Littell,  Policy  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0789  or  Gregory  Guice,  Policy 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0095. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Report  and  Order, 
adopted  on  July  10,  2003,  and  released 
on  August  14,  2003.  The  full  text  of  the 
Report  and  Order  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II.  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the. 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aoI.com. 


Overview 

1.  In  the  Report  and  Order,  the 
Commission  modifies  the  exemption  for 
wireless  phones  under  the  Hearing  Aid 
Compatibility  Act  of  1988  (HAC  Act)  to 
require  that  digital  wireless  phones  be 
capable  of  being  effectively  used  with 
hearing  aids.  It  finds  that  modifying  the 
exemption  will  extend  the  benefits  of 
wireless  telecommunications  to 
individuals  wHi<  hearing  disabilities — 
including  emergency,  business,  and 
social  communications — thereby 
increasing  the  value  of  the  wireless 
network  for  all  Americans. 

2.  The  Commission  takes  these 
actions  to  facilitate  the  Congressional 
goal  of  ensuring  access  to 
telecommunications  services  for 
individuals  with  hearing  disabilities.  In 
light  of  the  rising  number  of  calls  to 
emergency  services  placed  by  wireless 
phone  users,  preserving  access  to 
wireless  telecommunications  for 
individuals  with  hearing  disabilities  is 
critical.  In  addition  to  the  public  safety 
benefits,  these  actions  will  also  extend 
to  individuals  with  hearing  disabilities 
the  social,  professional,  and 
convenience  benefits  offered  by  wireless 
telecommiuiications  as  well.  In  light  of 
our  society's  increased  reliance  on 
wireless  phones  and  the  growing  trend 
among  wireless  carriers  to  move  away 
from  analog  services  in  favor  of  more 
efficient,  feature-rich  digital  services, 
these  steps  will  ensure  that  individuals 
with  hearing  disabilities  continue  to 
enjoy  access  to  wireless 
telecommunications  devices  and 
services. 

Final  Regulatory  Flexibility  Analysis 

3.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
§  68.4(a)  of  the  Commission's  Rules 
Governing  Hearing  Aid-Compatible 
Telephones  Notice  of  Proposed 
Rulemaking  (NPRM),  66  FR  58703 
(November  23.  2001).  The  Commission 
sought  written  public  comment  on  the 
proposal  in  the  NPRM,  including 
comment  on  the  IRFA.  This  present 
Final  Regulator}'  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of.  Adopted 
Rules 

4.  In  the  Report  and  Order,  the 
Commission  modifies  the  exemption  for 
wireless  phones  under  the  Hearing  Aid 
Compatibility  Act  of  1988  ("HAC  Act") 
to  require  digital  wireless  phones  to 
provide  for  effective  use  with  hearing 
aids.  We  find  that  modifying  the 
exemption  in  the  maimer  described  in 


the  Report  and  Order  will  extend  the 
benefits  of  wireless  telecommunication 
to  persons  with  hearing  disabilities, 
thereby  increasing  the  value  of  the 
wireless  network  for  all  Americans.  The 
Commission  took  the  following  actions: 

i.  Adopts  certain  performance  levels  set 
forth  in  a  technical  standard  established  by 
the  American  National  Standards  Institute' 
(ANSI)  as  the  applicable  technical  standard 
for  compatibility  of  digital  wireless  phones 
with  hearing  aids: 

ii.  requires  certain  digital  wireless  phonfr 
models  to  provide  reduced  radio  frequency 
(RF)  interference  {i.e.,  meet  a  "US"  rating 
under  the  ANSI  standard),  and  requires 
certain  digital  wireless  phone  models  to 
provide  telecoil  coupling  capability  [i.e.  meet 
a  "UST"  rating  under  the  ANSI  standard): 

iii.  requires,  within  two  years,  each  digital 
wireless  phone  manufacturer  to  make 
available  to  carriers  and  require  each  carrier 
providing  digital  wireless  services  to  make 
available  to  consumers  at  least  two  handset 
models  for  each  air  interface  it  offers  which 
provide  reduced  RF  emissions  ["U3"  rating): 

iv.  requires  each  Tier  I  wireless  carrier 
providing  digital  wireless  services  to  make 
available  to  consumers  within  twe  years  at 
least  two  handset  models  for  each  air 
interface  it  offers  to  provide  reduced  RF 
emissions  ("US'  rating)  or  25  percent  of  the 
total  number  of  phone  models  it  offers, 
whichever  is  greater: 

v.  requires,  within  three  years,  each  digital 
wireless  phone  manufacturer  to  make 
available  to  carriers  and  require  each  carrier 
providing  digital  wireless  services  to  make 
available  to  consumers  at  least  two  handset 
models  for  each  air  interface  it  offers  which 
provide  telecoil  coupling  ("U3T"  rating); 

vi.  adopts  a  de  minimis  exception  for 
certain  digital  wireless  phone  manufacturers 
and  carriers: 

vii.  encourages  digital  wireless  phone 
manufacturers  and  service  providers  to  offer 
at  least  one  compliant  handset  that  is  a 
lower-priced  model  and  one  that  has  higher- 
end  features: 

viii.  requires  50  percent  of  all  digital 
vvireless  phone  models  offered  by  a 
manufacturer  or  carrier  to  be  compliant  with 
the  reduced  RF  emissions  requirements  by 
February  18.  2008: 

ix.  requires  wireless  carriers  and  digital 
wireless  handset  manufacturers  to  report 
semiannually  (every  six  months)  on  efforts 
toward  compliance  during  the  first  three    ' 
years,  then  annually  thereafter  through  the 
fifth  year  of  implementation: 

X.  requires  manufacturers  to  label  packages 
containing  compliant  handsets  and  to  make 
information  available  in  the  package  or 
product  manual,  and  require  service 
providers  to  make  available  to  consumers  the 
performance  ratings  of  compliant  phones: 

xi.  commits  the  Commission  staff  to  deliver 
a  report  to  the  Commission  shortly  after  three 
years  from  the  effective  date  of  this  Order  to 
examine  the  impact  of  these  requirements, 
and  which  will  form  the  basis  for  the 
Commission  to  initiate  a  proceeding  soon 
after  (he  report  is  issued  to  evaluate  whether 
to  increase  or  decrease  the  2008  requirement 
to  make  50  percent  of  phone  models  with 
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reduced  RF  emissions,  whether  to  adopt 
implementation  benchmarks  beyond  2008, 
and  whether  to  otherwise  modify  the 
implementation  requirements: 

xii.  encourages  hearing  aid  manufacturers 
to  label  their  pre-customization  products 
according  to  the  ANSI  standard;  and 

xiii.  denies  the  petition  of  Myers  Johnson, 
Iiic,  for  revision  of  §  24.232  as  it  relates  to 
directional  wireless  phone  antennas. 

5,  The  Commission  takes  these 
actions  to  ensure  that  that  the 
Congressional  goal  of  ensuring  access  to 
telecommunications  services  for  persons 
with  hearing  disabilities  is  met.  In 
addition,  in  light  of  our  society's 
increased  reliance  on  wireless  phones 
and  the  growing  trend  among  wireless 
carriers  to  move  away  from  analog 
services  in  favor  of  more  efficient, 
feature-rich  digital  services,  these  steps 
will  ensure  that  people  with  hearing 
disabilities  continue  to  enjoy  access  to 
wireless  telecommunications  devices 
and  services. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

6,  We  received  no  comments  directly 
in  response  to  the  IRFA  in  this 
proceeding.  The  Commission,  however, 
considered  the  potential  impact  of  its 
rules  on  smaller  handset  manufacturers 
and  service  providers.  To  ensure  that 
the  rules  have  a  minimal  impact  on 
these  entities,  the  Commission,  in 
recognition  of  the  adverse  effect  its  HAC 
compatibility  percentage  requirements 
could  have,  modified  the  requirement 
for  manufacturers  and  service  providers. 
Therefore,  the  requirement  that 
manufacturers  and  service  providers 
must  make  50  percent  of  their  handsets 
compliant  with  the  reduced  RF 
emissions  level  ("U3")  was  modified  to 
provide  that,  by  February  18,  2008,  50 
percent  of  all  phones  offered  by  the 
entity  in  the  U.S.  market  must  be 
compliant,  or  two  phones  per  air 
interface  offered,  whichever  number  of 
handsets  is  greater. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Adopted  Rules  Will  Apply 

7,  The  RFA  directs  agencies  to 
provide  a  description  of  and;  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  adopted  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  tel-ms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  section  3  of  the  Small  Business 


Act.  Under  the  Small  business  Act,  a 
"small  business  concern"  is  one  that:  (i) 
Is  indepenciBntly  owned  and  operated; 
(ii)  is  not  dominant  in  its  field  of 
operation;  and  (iii)  satisfies  any 
additional  oriteria  established  by  the 
Small  Business  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  eaterprise  which  is 
independerttly  owjied  and  operated  and 
is  not  dominant  in  its  field." 

8.  Cellulai-  and  Other  Wireless 
TelecommiAiications  or  Paging.  The 
SBA  has  developed  a  size  standard  for 
small  businesses  within  the  two 
separate  categories  of  Cellular  and  Other 
Wireless  Telecommunications  or 
Paging.  Un(  er  that  standard,  such  a 
business  is  imall  if  it  has  1,500  or  fewer 
employees.  According  to  the  FCC's 
Telephone  "rends  Report  data,  1,761 
companies  i  eported  that  they  were 
engaged  in  he  provision  of  wireless 
service.  Of  hese  1,761  companies,  an 
estimated  1  175  have  1,500  or  fewer 
employees  i  ind  586  have  more  than 
1,500  empl(  lyees.  Consequently,  we 
estimate  th<  t  a  majority  of  small 
wireless  sei  vice  providers  may  be 
affected  by  he  rules. 

9.  Wireleiis  Communications 
Equipment  Vlanufacturers.  The  SBA  has 
established  a  small  business  size 
standard  foi  •  radio  and  television 
broadcastin  i  and  wireless 
communica  tions  equipment 
manufactui  ing.  Under  the  standard, 
firms  are  cc  nsidered  small  if  they  have 
750  or  fewe  r  employees.  Census  Bureau 
data  for  19<  7  indicates  that,  for  that 
year,  there  vere  a  total  of  1,215 
establishmf  nts  in  this  category.  Of 
those,  there  were  1,150  that  had 
employmer  t  under  500,  and  an 
additional :  7  that  had  employment  of 
500  to  999.  The  percentage  of  wireless 
equipment  manufacturers  in  this 
category  is  ipproximately  61.35%,  so 
the  Commii  sion  estimates  that  the 
number  of '  vireless  equipment 
manufactui  ers  with  employment  under 
500  was  ac  ually  closer  to  706,  with  an 
additional  13  establishments  haviAg 
employmei  t  of  between  500  and  999. 
The  Comm  ssion  estimates  that  the  great 
majority  of  wireless  communications 
equipment  manufacturers  are  small 
businesses. 
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Report  and  Order.  The  Commission  has 
detailed  the  timeframes  for  compliance 
and  was  mindful  of  the  needs  of 
manufacturers  and  service  providers. 
The  timeframes,  therefore,  reflect  the 
Commission's  balancing  of  the 
competing  interests.  We  ensure  that 
access  to  wireless  phones  for  persons 
with  hearing  disabilities  is  maintained, 
and  also  to  ensure  that  manufacturers 
and  service  providers  are  afforded  a 
reasonable  amount  of  time  within  which 
to  comply  with  our  rules. 

11.  In  the  Report  and  Order,  the 
Commission  requires  wireless  carriers 
and  handset  manufacturers  to  report 
every  six  months  on  efforts  toward 
compliance  with  the  requirements  of  the 
Report  and  Order  diu-ing  the  first  three 
years,  then  annually  thereafter -through 
the  fifth  year  of  implementation.  These 
reports  will  serve  dual  purposes:  They 
will  assist  us  in  monitoring  the  progress 
of  implementation,  and  they  will 
provide  valuable  information  to  the  " 
public  concerning  compatible  handsets. 
The  reporting  requirement  will  extend 
through  the  end  of  the  fifth  year 
following  the  effective  date  of  the 
Report  and  Order  to  assist  in  verifying 
compliance  with  the  requirement  to 
make  at  least  50  percent  of  all  phone 
niodels  offered  compatible  by  February 
18,  2008.  Digital  wireless  phone 
manufacturers  and  service  providers 
may  submit  joint  reports,  if  they  wish, 
in  order  to  minimize  the  reporting 
burden.  The  reports  should  describe 
manufacturer  and  carrier  efforts  aimed 
at  complying  with  the  requirements  of 
the  Report  and  Order.  Specifically,  the 
reports  should  include  (i)  digital 
wireless  phones  tested;  (ii)  laboratory 
used;  (iii)  test  results  for  each  phone 
tested;  (iv)  identification  of  compliant 
phone  models  and  ratings  according  to 
ANSI  C63.19;  (v)  report  on  the  status  of 
product  labeling;  (vi)  report  on  outreach  ■ 
efforts;  (vii)  information  related  to  retail 
availability  of  compliant  phones;  (viii) 
information  related  to  incorporating 
hearing  aid  compatibility  features  into 
newer  models  of  digital  wireless 
phones;  (ix)  any  activities  related  to 
ANSI  C63,19  or  other  standards  work 
intended  to  promote  compliance  with 
the  Report  and  Order,  (x)  total  numbers 
of  compliant  and  non-compliant  phone 
models  offered  as  of  the  time  of  the 
report;  and  (xi)  any  ongoing  efforts  for 
interoperability  testing  with  hearing  aid 
devices. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

12.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its  adopted 
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approach,  which  may  include  the 
following  four  alternatives  (cunong 
others):  (i)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (ii)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (iii)  the 
use  of  performance,  rather  than  design, 
standards;  and  (iv)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

13.  The  critical  nature  of  hearing  aid 
compatibility  with  wireless  phones 
limits  the  Commission's  ability  to 
provide  small  manufacturers  of  wireless 
handsets  and  wireless  service  providers 
with  a  substantially  less  burdensome  set 
of  regulations  than  that  placed  on  large 
entities,  hi  the  Report  and  Order,  the 
Commission  concludes  that  continuing 
the  exemption  afforded  wireless  phones 
under  the  HAC  Act  would  have  an 
adverse  effect  on  individuals  with 
hearing  disabilities.  Consumers  who  use 
hearing  aids  or  cochlear  implants 
indicate  they  have  had  difficulty  finding 
either  wireless  phones  they  can  use 
without  suffering  from  amnoying  and 
sometimes  painful  interference,  or 
without  resorting  to  expensive  and 
ciunbersome  external  attachments. 
Consumers  state  that  it  is  becoming  very 
difficult  to  find  analog  wireless  phones 
and  services,  and  they  are  unable  to  use 
most  digital  wireless  phones  because  of 
the  resulting  interference.  By  not  being 
able  to  take  advantage  of  most  newer, 
digital  wireless  phones  and  services, 
hearing  aid  users  assert  they  cannot  take 
advantage  of  the  attractive  pricing  and 
service  plans  available  to  other 
consumers,  many  of  which  include  free 
or  reduced-price  phones,  because  the 
phones  offered  do  not  work  with  their 
hearing  aids.  Some  consumers  point  out 
that  their  lack  of  ability  to  use  a  digital 
wireless  phone  causes  them  problems  in 
their  employment,  particularly  since 
many  employers  now  rely  on  digital 
phones  and  services  to  stay  in  contact 
with  employees  in  the  field.  A  few 
consumers  reported  difficulty  in  finding 
a  phone  that  works  with  their  hearing 
aids  because  they  were  unable  to  test 
the  phone  before  purchasing  it.  Some 
consimiers  expressed  a  desire  to  use  a 
wireless  phone  for  emergency  use  while 
away  from  home.  However,  because 
they  are  unable  to  find  one  they  can  use. 
they  are  forced  to  accept  greater  risks 
than  non-hearing  aid  users  since  they 
are  unable  to  call  911  even  if  they  have 
access  to  a  digital  wireless  phone. 

14.  In  the  Report  and  Order,  however, 
the  Commission  recognizes  that  certain 
manufacturers  and  service  providers 


may  have  only  a  small  presence  in  the 
market.  For  those  manufactiners  and 
service  providers,  the  Conunission 
adopted  a  de  minimis  exception. 
Specifically,  if  a  manufacturer  or  carrier 
offers  two  or  fewer  digital  wireless 
handset  models  in  the  U.S.,  it  is  exempt 
from  the  compatibility  requirements  in 
this  Report  and  Order.  If  a  manufacturer 
or  carrier  offers  three  digital  wireless 
handset  models,  it  must  make  at  least 
one  compliant  phone  model  available  in 
two  years.  Furthermore,  to  the  extent 
there  are  digital  wireless  providers  that 
obtain  hemdsets  only  from 
manufacturers  that  offer  two  or  fewer 
digital  wireless  phone  models  in  the 
U.S.,  the  service  provider  would 
likewise  be  exempt  from  the  rules. 
Similarly,  if  a  service  provider  obtains 
handsets  only  from  manufacturers  that  ' 
offer  three  digital  wireless  phone 
models  in  the  U.S.,  that  service  provider 
would  only  have  to  offer  one  compliant 
handset  model. - 

15.  In  addition,  in  considering  the 
possible  impact  of  oin  rules  on  the 
many  small  business  owners  that  act  as 
agents  for  service  providers,  the 
Conimission  crafted  its  labeling  rules  to 
allow  these  entities  flexibility  in  how 
they  convey  the  information  persons 
with  hearing  disabilities  will  need  to 
make  an  informed  purchase. 


F.  Report  to  Congress  ■ 

16.  The  Commission  will  send  a  copy 
of  the  Report  and  Order,  including  this 
FRF  A,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  In  addition,  the  Commission  will 
send  a  copy  of  the  Report  and  Order, 
including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

G.  Effective  Date  of  Adopted  Rules 

17.  Pursuant  to  5  U.S.C.  553(d),  the 
rules  adopted  herein  shall  become 
effective  November  17.  2003. 

Ordering  Clauses 

18.  Pursuant  to  the  authority  of 
sections  1.  4(i).  7.  10.  201.  202,  208,  214. 
301.  303.  308.  309(i),  310,  and  710  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i),  157. 
160. 201, 202,  208.  214.  301,  303,  308, 
309(j).  310.  and  610.  the  rule  changes 
are  amended  as  set  forth  below  and 
shall  become  effective  November  17. 
2003. 

List  of  Subjects  in  47  CFR  Parts  2  and 
20 

Communications  common  carriers. 


Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Parts  2  and 
20  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  1.  The  authority  citation  for  part  2 
continues  to  read  as  follows:  -. 

Authority:  47  U.S.C.  154,  302a,  303.  and 
336,  unless  otherwise  noted. 

■  2.  Amend  §  2.1033  by  adding 
paragraph  (d)  to  read  as  follows: 

§  2.1 033    Application  for  certification. 

***** 

(d)  Applications  for  certification  of 
equipment  operating  under  part  20.  that 
a  manufacturer  is  seeking  to  cer^fy  as 
hearing  aid  compatible,  as  set  forth  in 
§  20.19  of  that  part,  shall  include  a 
statement  indicating  compliance  with 
the  test  requirements  of  §  20.19  and 
indicating  the  appropriate  U-rating  for 
.the  equipment.  The  manufacturer  of  the 
equipment  shall  be  responsible  for 
maintaining  the  test  results. 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

■  3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  160.  251-254, 
303,  and  332  unless  otherwise  noted. 

■  4.  Amend  part  20  by  adding  §  20.19  to 
read  as  follows: 

§  20.1 9    Hearing  aidHjompatible  mobile 
handsets. 

(a)  Scope  of  section.  This  section  is 
applicable  to  providers  of  Broadband 
Personal  Communications  Services  (part 
24.  subpart  E  of  this  chapter).  Cellular 
Radio  Telephone  Service  (part  22. 
subpart  H  of  this  chapter),  and 
Specialized  Mobile  Radio  Services  in 
the  800  MHz  and  900  MHz  bands 
(included  in  part  90,  subpart  S  of  this 
chapter)  if  such  providers  offer  real- 
time, two-way  switched  voice  or  data 
service  that  is  interconnected  with  the 
public  switched  network  and  utilizes  an 
in-network  switching  facility  that 
enables  the  provider  to  reuse 
frequencies  and  accomplish  seamless 
hand-offs  of  subscriber  calls.  This 
section  also  applies  to  the 
manufacturers  of  the  wireless  phones 
used  in  delivery  of  these  services. 

(b)  Technical  standard  for  hearing  aid 
compatibility.  A  wireless  phone  used  for 
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public  mobile  radio  services  is  hearing 
aid  compatible  for  the  purposes  of  this 
section  if  it  meets,  at  a  minimum: 

(1)  For  radio  frequency  interference: 
U3  as  set  forth  in  the  standard 
dociunent  ANSI  C63.19-2001 
"American  National  Standard  for 
Methods  of  Measiuement  of 
Compatibility  between  Wireless 
Commimication  Devices  and  Hearing 
Aids,  ANSI  C63.19-2001"  (published 
October  8,  2001 — available  for  purchase 
from  the  American  National  Standards 
Institute);  and 

(2)  For  inductive  coupling:  U3T  rating 
as  set  forth  in  the  standard  dociiment 
ANSI  C63. 19-2001  "American  National 
Standard  for  Methods  of  Measuirement 
of  Compatibility  between  Wireless 
Commimication  Devices  and  Hearing 
Aids,  ANSI  C63. 19-2001"  (published 
October  8,  2001 — available  for  purchase 
from  the  American  National  Standards 
Institute). 

(3)  Manufacturers  must  certify 
compliance  with  the  test  requirements 
and  indicate  the  appropriate  U-rating  for 
the  wireless  phone  as  set  forth  in 

§  2.1033(d)  of  this  chapter. 

(c)  Phase-in  for  public  mobile  service 
handsets  concerning  radio  frequency 
interference. 

(1)  Each  manufacturer  of  handsets 
used  with  public  mobile  services  for  use 
in  the  United  States  or  imported  for  use 
in  the  United  States  must: 

(i)  Offer  to  service  providers  at  least 
two  handset  models  for  each  air 
interface  offered  that  comply  with 
§  20.19(b)(1)  by  September  16,  2005;  and 

(ii)  Ensure  at  least  50  percent  of  their 
handset  offerings  for  each  air  interface 
offered  comply  with  §  20.19(b)(1)  by 
February  18,  2008. 

(2)  And  each  provider  of  public 
mobile  service  must: 

(i)  Include  in  their  handset  offerings 
at  least  two  handset  models  per  air 
interface  that  comply  with  §  20.19(b)(1) 
by  September  16,  2005  and  make 
available  in  each  retail  store  owned  or 
operated  by  the  provider  all  of  these 


handset  models  for  consumers  to  test  in 
the  store;  anjd 

(ii)  Ensiut  that  at  least  50  percent  of 
their  handsc  t  models  for  each  air 
interface  coi  aply  with  §  20.19(b)(1)  by 
February  18  2008,  calculated  based  on 
the  total  nui  aber  of  unique  digital 
wireless  hai  dset  models  the  carrier 
offers  natioawide. 

(3)  Each  ijier  I  carrier  must: 

(i)  Includ^  in  their  handset  offerings 
at  least  two  handset  models  or  25 
percent  of  tie  total  nmnber  of  unique 
digital  wireless  handset  models  offered 
by  the  carrier  nationwide  (calculated 
based  on  th*  total  number  of  unique 
digital  wireless  handset  models  the 
carrier  offer^  nationwide),  whichever  is 
greater,  for  ^ach  air  interface  that 
comply  witi  §  20.19(b)(1)  by  September 
16,  2005,  and  make  avedlable  in  each 
retail  store  (jwned  or  operated  by  the 
carrier  all  o|  these  handset  models  for 
consumers  1  o  test  in  the  store;  and 

(ii)  Ensur( !  that  at  least  50  percent  of 
their  hands(  t  models  for  each  air 
interface  co:  nply  with  §  20.19(b)(1)  by 
February  18,  2008,  calculated  based  on 
the  total  nui  nber  of  unique  digital 
wireless  phi  )ne  models  the  carrier  offers 
nationwide, 

(d)  Phase  in  for  public  mobile  service 
handsets  co  ncerning  inductive  coupling. 

(1)  Each  I  lanufacturer  of  handsets 
used  with  p  ublic  mobile  services  for  use 
in  the  Unite  d  Sates  or  imported  for  use 
in  the  Unite  d  States  must  offer  to 
service  pro^  iders  at  least  two  handset 
models  for  ( lach  air  interface  offered  that 
comply  wit  i  §  20.19(b)(2)  by  September 
18,  2006. 

(2)  And  e  ich  provider  of  public 
mobile  service  must  include  in  their 
handset  offerings  at  least  two  handset 
models  for  i  lach  air  interface  that 
comply  wit  i  §  20.19(b)(2)  by  September 
18,  2006  an  1  make  available  in  each 
retail  store  )wned  or  operated  by  the 
provider  all  of  these  handset  models  for 
consumers  o  test  in  the  store. 

(e)  De  minimis  exception. 

(1)  Manufacturers  or  mobile  service 
providers  t  lat  offer  two  or  fewer  digital 


wireless  handsets  in  the  U.S.  are  exempt 
from  the  requirements  of  this  section. 
For  mobile  service  providers  that  obtain 
handsets  only  from  manufactiners  that 
offer  two  or  fewer  digital  wireless  phone 
models  in  the  U.S.,  the  service  provider 
would  likewise  be  exempt  from  the 
requirements  of  this  section. 

(2)  Manufacturers  or  mobile  service 
providers  that  offer  three  digital 
wireless  handset  models,  must  make  at 
least  one  compliant  phone  model  in  two 
years.  Mobile  service  providers  that 
obtain  handsets  only  from 
manufacturers  that  offer  three  digital 
wireless  phone  models  in  the  U.S. 
would  be  required  to  offer  at  least  one 
compliant  handset  model. 

(f)  Labeling  requirements.  Handsets 
used  with  public  mobile  services  that 
are  hearing  aid  compatible,  as  defined 
in  §  20.19ft))  of  this  chapter,  shall 
clearly  display  the  U-rating,  as  defined 
in  20.19(b)(1),  (2)  on  the  packaging 
material  of  the  handset.  An  explanation 
of  the  ANSI  C63.19-2001  U-rating 
system  shall  also  be  included  in  the 
owner's  manual  or  as  an  insert  in  the 
packaging  material  for  the  handset. 

(g)  Enforcement.  Enforcement  of  this 
section  is  hereby  delegated  to  those 
states  which  adopt  this  section  and 
provide  for  enforcement.  The 
procedures  followed  by  a  state  to 
enforce  this  section  shall  provide  a  30- 
day  period  after  a  complaint  is  filed, 
during  which  time  state  personnel  shall 
attempt  to  resolve  a  dispute  on  an 
informal  basis.  If  a  state  has  not  adopted 
or  incorporated  this  section,  or  failed  to 
act  within  6  months  from  the  filing  of 

a  complaint  with  the  state  public  utility 
commission,  the  Commission  will 
accept  such  complaints.  A  written 
notification  to  the  complainant  that  the 
state  believes  action  is  unwarranted  is 
not  a  failure  to  act.  The  procedures  set 
forth  in  part  68,  subpart  E  of  this 
chapter  are  to  be  followed. 

[PR  Doc.  03-23527  Filed  9-15-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  iriterested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD05-03-116] 

RIN1625-AA00 

Security  Zone;  Three  Mile  Island 
Generating  Station,  Susquehanna 
River,  Dauphin  County,  PA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes 
establishing  a  permanent  security  zone 
on  the  waters  adjacent  to  the  Three  Mile 
Island  Generating  Station.  This  would 
protect  the  safety  and  security  of  the 
plant  from  subversive  activity,  sabotage, 
or  terrorist  attacks  initiated  from 
surrounding  waters.  This  action  would 
close  water  areas  around  the  plant. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  17,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Philadelphia,  One 
Washington  Avenue,  Philadelphia, 
Pennsylvania,  19147.  The  Marine  Safety 
Office  Philadelphia  Waterways 
Management  Branch  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
Ihentioned  office  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  Kevin  Sligh  or 
Lieutenant  Junic  r  Grade  Toussaint 
Alston,  Coast  Guard  Marine  Safety 
Office/Group  Philadelphia,  at  (215) 
271-4889. 

SUPPLEMENTARY  INFORMATION: 
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Regulatory  Information 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-03-116), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  wTJiing  to  the  Marine 
Safety  Office  Philadelphia,  Waterways 
Management  Branch  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Terrorist  attacks  on  September  11, 
2001,  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists'  ability 
and  desire  to  utilize  multiple  means  in 
different  geographic  areas  to  increase 
their  opportunities  to  successfully  carry 
out  their  mission,  thereby  maximizing 
destruction  using  multiple  terrorist  acts. 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
se\  eral  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3,  2002)  that  the  security  of 
the  U.S.  is  endemgered  by  the 


September,  11,  2001  attacks  and  that 
such  disturbances  continue  ta  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks,  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit.  Threaten  To 
Commit,  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002).  The  U.S. 
Maritime  Administration  (MARAD)  in 
Advisory  02-07  advised  U.S.  shipping 
interests  to  maintain  a  heightened  state 
of  alert  against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-01  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  oq  a  higher  state 
of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

Due  to  increased  awareness  that 
future  terrorist  attacks  are  possible,  the 
Coast  Guard  as  lead  federal  agency  for 
maritime  homeland  security,  has 
determined  that  the  Captain  of  the  Port 
must  have  the  means  to  be  aware  of, 
deter,  detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression, 
and  attacks  by  terrorists  on  the 
American  homeland  while  still 
maintaining  our  freedoms  and 
sustaining  the  flow  of  commerce.  A 
security  zone  is  a  tool  available  to  the 
Coast  Guard  that  may  be  used  to  limit 
vessel  traffic  in  a  specific  area  to  help 
protect  waterfront  facilities  from 
damage,  injury,  or  terrorist  attack. 

On  June  4.  2003,  we  published  a 
temporary  final  rule  entitled.  "Security 
Zone;  Three  Mile  Island  Generating 
Station,  Susquehanna  River,  Dauphin 
County,  PA, "  in  the  Federal  Register  (68 
FR  33399).  The  temporary  final  rule 
designates  the  waters  of  the 
Susquehanna  River  in  the  vicinity  of  the 
Three  Mile  Island  Generating  Station  a 
security  zone.  No  person  or  vessel  may 
enter  or  navigate  within  this  security 
zone  without  the  permission  of  the 
Coast  Guard.  We  propose  to  make  the 
security  zone  in  this  area  permanent. 


54178  .  Federal  Register /Vol.  68,  No.  17!  /Tuesday,  September  16,  2003  /  Proposed  Rules 


Discussion  of  Proposed  Rule 

This  NPRM  proposes  to  place  a 
permanent  security  zone  around  critical 
infrastructure  at  the  Three  Mile  Island 
Generating  Station  on  the  Susquehanna 
River,  Dauphin  County,  Pennsylvania. 
No  person  or  vessel  would  be  able  to 
enter  or  remain  in  the  prescribed 
security  zone  without  the  permission  of 
the  Captain  of  the  Port,  Philadelphia, 
PA  or  designated  representative. 
Federal,  state,  and  local  agencies  would 
assist  the  Coast  Guard  in  the 
enforcement  of  this  proposed  rule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not       ' 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5,U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  -businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  Owners  or  operators  of  fishing 
vessels  and  recreational  vessels 
intending  to  transit  portions  of  the 
Susquehanna  River. 

This  security  zone  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  The  restrictions  affect 
only  a  limited  area  and  vessel  traffic 
could  pass  safely  around  the  security 
zone.  Additionally,  the  opportunity  to 
engage  in  recreational  and  charter 
fishing  outside  the  geographical  limits 


jurisdiction 
and  that  this 


of  the  securi  ;y  zone  would  not  be 
disrupted. 

If  you  thidk  that  your  business, 
organization ,  or  governmental 

ijualifies  as  a  small  entity 
proposed  rule  would  have 
a  significantjeconomic  impact  on  it, 
please  subra  it  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  wo  ild  economically  affect  it. 

Assistance  f  ir  Small  Entities 

Under  sec  tion  213(a)  of  the  Small 
Business  Re  fulatory  Enforcement 
Fau-ness  Ad  of  1996  (Pub.  L.  104-121), 
we  want  to  i  ssist  small  entities  in 
understandi  ig  this  proposed  rule  so  that 
they  could  t  etter  evaluate  its  effects  on 
them  and  pj  rticipate  in  the  rulemaking 
process.  If  tie  rule  would  affect  your 
small  business,  organization,  or 
government  tl  jurisdiction  and  you  have 
questions  cc  ncerning  its  provisions  or 
options  for  (  ompliance,  please  contact 
Lieutenant  J  unior  Grade  Kevin  Sligh  or 
Lieutenant  ]  unior  Grade  Toussaint 
Alston,  Coai  t  Guard  Marine  Safety 
Office/Grou  )  Philadelphia,  at  (215) 
271-4889. 

Collection  a  f  Information 

This  prop  Dsed  rule  calls  for  no  new 
collection  o  information  under  the 
Paperwork  !  deduction  Act  of  1995  (44 
U.S.C.  3501 


-3520). 


Federalism 


A  rule  hai 
under  Executive 
Federalism, 
effect  on 
would  ei 


Stste 


implications  for  federalism 

Order  13132, 
f  it  has  a  substcintial  direct 
or  local  governments  and 
preempt  State  law  or 
substantial  direct  cost  of 
on  them.  We  have  analyzed 
rule  under  that  Order  and 
ined  that  it  does  not  have 
for  federalism. 


ither 


Taking  of  A-ivate 

This  proj  osed 
taking  of  pr  ivate 
have  taking 
Executive 


impose  a 
compliance 
this  propos<  d 
have  detern 
implication ; 

Unfunded  f  fandates  Reform  Act 

The  Unfu  ided  Mandates  Reform  Act 
of  1995  (2  I  .S.C.  1531-1538)  requires 
Federal  age:  icies  to  assess  the  effects  of 
their  discre  ionary  regulatory  actions.  In 
particulcir,  1  le  Act  addresses  actions 
that  may  rei  ult  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  o  •  by  the  private  sector  of 
$100,000,0(  0  or  more  in  any  one  year. 
Though  thii  proposed  rule  would  not 
result  in  sui  :h  expenditure,  we  do 
discus's  the  pffects  of  this  rule  elsewhere 
in  this 


prea  nble. 


Property 

rule  would  not  affect  a 
property  or  otherwise 
implications  under 
Order  12630.  Governmental 


Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and 
Seciuity  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk,  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  youi  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
»  determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is- not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would,  limit  the  use  of 
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a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction  an  "Environmental  Analysis 
Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule.  Comments  on  this 
section  will  be  considered  before  we 
make  the  final  decision  on  whether  to 
categorically  exclude  this  rule  from 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701:  50  U.S.C.  191,  195;  33  CFR 
1.05-1(G).  6.04-1.  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.554  to  read  as  follows: 

§  1 65.554    Security  Zone;  Three  Mile  Island 
Generating  Station,  Susquehanna  River, 
Dauphin  County,  Pennsylvania. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  the 
Susquehanna  River  in  the  vicinity  of  the 
Three  Mile  Island  Generating  Station 
bounded  by  a  line  beginning  at 
40°09'14.74"  N.  076°43'40.77"  W;  thence 
to  40°09'14.74"  N,  076°43'42.22"  W; 
thence  to  40°09'16.67"  N,  076°43'42.22" 
W;  thence  to  40°09'16.67"  N,  076°  43' 
40.77"  W;  thence  back  to  the  beginning 
point  at  40°09'14.74"  N,  076°43'40.77" 
W.  AH  coordinates  reference  Datum: 
NAD  1983. 

(b)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
§165.33  of  this  part. 

(2)  No  person  or  vessel  may  enter  or 
navigate  within  this  security  zone 
unless  authorized  to  do  so  by  the  Coast 
Guard  or  designated  representative.  Any 
person  or  vessel  authorized  to  enter  the 
security  zone  must  operate  in  strict 
conformance  with  any  directions  given 
by  the  Coast  Guard  or  designated 
representative  and  leave  the  security 
zone  immediately  if  the  Coast  Guard  or 
designated  representative  so  orders. 

(3)  The  Coast  Guard  or  designated 
representative  enforcing  this  section  can 
be  contacted  on  VHF  Marine  Band 
Radio,  channels  13  and  16.  The  Captain 


of  the  Port  can  be  contacted  at  (215) 
271-4807. 

(4)  The  Captain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 
of  this  security  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  22  (157.1  MHZ).- 

(c)  Definitions.  For  the  purposes  of 
this  section.  Captain  of  the  Port  means 
the  Commanding  Officer  of  the  Coast 
Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  as  a  designated 
representative  on  his  behalf. 

Dated:  August  7,  2003, 

lonathan  D.  Sarubbi, 

Captain,  U.S.  Coast  Guard.  Captain  of  Hw 
Port  Philadelphia. 

[PR  Doc.  03-23600  Filed  9-15-03:  8:45  am] 

BILLING  CODE  49iar15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
pVI111-1b;FRL-7547-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  approve 
a  revision  to  the  Wisconsin  particulate 
matter  (PM)  State  Implementation  Plan 
(SIP).  The  SIP  revision  was  submitted 
by  the  Wisconsin  Department  of  Natural 
Resources  (WDNR)  on  October  7,  2002, 
and  is  approvable  because  it  satisfies  the 
requirements  of  the  Clean  Air  Act. 
Specifically,  EPA  is  proposing  to 
approve  revisions  to  chapter  NR  415, 
Wisconsin  Administrative  Code  into  the 
Wisconsin  PM  SIP.  The  changes  to  the 
rule  will'allow  certain  state  designated 
nonattainment  areas  for  total  suspended 
particulates  (TSP)  to  retain  the  PM 
limits  and  control  requirements  which 
helped  lower  PM  concentrations  in 
those  areas.  In  the  Final  Rules  section  of 
this  Federal  Register.  EPA  is  approving 
the  state's  SIP  revision,  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the.  direct  final 
rule.  If  we  receive  no  adverse  comments 
in  response  to  that  direct  final  rule,  we 
plan  to  take  no  further  action  on  this 
proposed  rule.  If  we  receive  significant 
adverse  comments,  in  writing,  which  we 
have  not  addressed,  we  will  withdraw 


the  direct  final  rule  and  address  all 
public  comments  received  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document. 

DATES:  EPA  must  receive  written 
comments  on  or  before  October  16. 
2003. 

ADDRESSES:  Send  written  comments  to: 
Carlton  Nash.  Chief.  Regulation 
Development  Section,  Ajr  Programs 
Branch,  (AR-18I).  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
«0604. 

Comments  may  also  be  submitted 
electronically  or  through  hand  delivery/ 
courier,  please  follow  the  detailed 
instructions  described  in  part  (I)(B)(l)(i) 
through  (iii)  of  the  Supplementary 
Information  section. 

You  may  inspect  copies  of  the     " 
documents  relevant  to  this  action  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section.  Air  Programs  Branch.  (AR-18J). 
U.S.  Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Please  contact  Christos  Panos  at  (312) 
353-8328  before  visiting  the  Region  5 
office. 

TOR  FURTHER  INFORMATION  CONTACT: 

Christos  Panos.  Regulation  Development 
Section.  Air  Programs  Branch,  (AR-18J).- 
U.S.  Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard.' 
Chicago,  Illinois  60604.  (312)  353-8328. 
panos. christos&epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional  - 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  "Region  5  Air  Docket  Willi". 
The  official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Programs  Branch,  Air 
and  Radiation  Division,  EPA  Region  5, 
77  West  Jackson  Boulevard.  Chicago. 
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Illinois  60604.  EPA  requests  that  if  at  all 
possible,  you  contact  the  contact  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  to  schedule  your 
inspection.  The  Regional  Office's 
official  hours  of  business  are  Monday 
through  Friday,  8:30  to  4:30,  excluding 
Federal  holidays. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the.  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  conunent  on 
proposed  rulemaking  Region  5  Air 
Docket  Willi"  in  the  subject  line  on  the 
first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
conunent  and  allows  EPA  to  contact  you 


in  case  EPi  i  cannot  read  your  comment 
due  to  tech  nical  difficulties  or  needs 
further  inf«  irmation  on  the  substance  of 
your  comn  ent.  EPA's  policy  is  that  EPA 
will  not  ed  it  your  comment,  and  any 
identifying  or  contact  information 
provided  i:  i  the  body  of  a  comment  will 
be  include!  1  as  part  of  the  conunent  that 
is  placed  ii  i  the  official  public  docket. 
If  EPA  can:  lot  read  your  comment  due 
to  technica   difficulties  and  cannot 
contact  yoi  i  for  clarifioation,  EPA  may 
not  be  able  to  consider  yoxu  comment. 

i.  E-mail  Comments  may  be  sent  by 
electronic  :  nail  (e-mail)  to 
nash.carltc  n@epa.gov.  Please  include 
the  text  "Piiblic  comment  on  proposed 
rulemaking  Region  5  Air  Docket  Willi" 
in  the  subji  set  line.  EPA's  e-mail  system 
is  not  an  "( nonymous  access"  system.  If 
you  send  a  i  e-mail  comment  directly 
without  go  ng  through  Regulations.gov, 
EPA's  e-mi  il  system  automatically 
captiues  y«  xu  e-mail  address.  E-mail 
addresses  1  lat  are  automatically 
captured  b  r  EPA's  e-mail  system  are 
included  a  i  part  of  the  comment  that  is 
placed  in  t  le  official  public  docket. 

ii.  Reguh  itions.gov.  Your  use  of 
Regulationt.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  di  rectly  to  Regulations.gov  at     , 
http://wwv  '.regulations. gov,  then  click 
on  the  butt  du  "TO  SEARCH  FOR 
REGULATIONS  CLICK  HERE"  and 
select  Envi  ronmental  Protection  Agency 
as  the  Agei  icy  name  to  search  on.  "The 
list  of  cum  snt  EPA  actions  available  for 
conunent  v  rill  be  listed.  Please  follow 
the  online  nstructions  for  submitting 
comments.  The  system  is  an 
"anonymo  is  access"  system,  which 
means  EP/  will  not  know  your  identity, 
e-mail  add  ess,  or  other  contact 
informatio  i  unless  you  provide  it  in  the 
body  of  yo  ir  comment, 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  t«  •  the  mailing  address 
identified  n  Section  2,  directly  below. 
These  elec  ronic  submissions  will  be 
accepted  ii  i  WordPerfect,  Word  or  ASCII 
file  format  Avoid  the  use  of  special 
characters  ind  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Carlton  Na  sh,  Chief,  Regulation 
Developm(  nt  Section,  Air  Programs 
Branch,  (A  i-18j),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Be  ulevard,  Chicago,  Illinois 
60604.  Pie  ise  include  the  text  "Public 
comment  qn  proposed  rulemaking 
Regional  Air  Docket  Willi"  in  the 
subject  lin  j  on  the  first  page  of  your 
comment. 

3.  By  Ha  nd  Delivery  or  Courier. 
Deliver  yo  u  comments  to:  Carlton 
Nash,  Chief,  Regulation  Development 
Section,  A  r  Programs  Branch,  (AR-18J), 


U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
18th  fioor.  Chicago,  Illinois  60604.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office's  official 
hoius  of  business  are  Monday  through 
Friday,  8:30  to  4:30  excluding  Federal 
holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procediues  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  [Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu- 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period' 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  yoiu- 
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response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

E.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  July  25,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  03-23427  Filed  9-15-03;  8:45  am] 
BILLING  CODE  6560-50-P 

ENVrRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  259-0414;  FRL-755&-7] 

Revisions  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  South  Coast  Air  Quality 


Local  agency 


Rule# 


Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  This  revision  concerns 
oxides  of  nitrogen  (NOx)  emissions  at 
truck  stops.  We  are  proposing  to 
approve  a  local  rule  to  regulate  this 
emission  source  under  the  Clean  Air  Act 
as  amended  in  1990  (CAA  or  the  Act). 
We  are  taking  comments  on  this 
proposal  and  plan  to  follow  with  a  final 
action. 

DATES:  Any  comments  must  arrive  by 
October  16,  2003. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901 
or  e-mail  to  steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board.  Stationary 
Source  Division.  Rule  Evaluation  Section, 
1001  "I"  Street.  Sacramento,  CA  95814. 

South  Coast  Air  Quality  Management 
District.  21865  E.  Coplev  Drive.  Diamond 
Bar.  CA  91765. 

A  copy  of  the  rule  may  also  be  available 
via  the  Internet  at  http://wwvi'.arb.ca.gov/ 

Table  l— Submitted  Rules 


drdb/drdbhxt.iitm.  Please  be  advised  that 
this  is  not  an  EPA  Web  site  and  may  not 
contain  Jlhe  same  version  of  the  rule  that  was 
submitted  to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  Fong,  EPA  Region  IX,  (415) 
94 7-4 117,  fong.\'\'onnevv%epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule? 

II.  EPA's  Evaluation  and  Action. 

A.  How  is  EPA  evaluating  the  rule? 

B.  Does  the  rule  meet  the  evaluation 
criteria? 

C.  Public  comment  and  final  action. 

in.  Statuton-  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  addressed  by  this 
proposal  with  the  dates  that  it  was 
adopted  by  the  local  air  agency  and     . 
submitted  by  the  California  Air 
Resources  Board  (CARB).  * 

( 


Rule  title 


Adopted        Submitted 


SCAQMD 


1634 


Pilot  Credit  Generation  Program  for  Truck  Stops 11/09/01 


01/22/02 


On  February  27,  2002,  this  rule 
submittal  was  found  to  meet  the 
completeness  criteria  m  40  CFR  part  51, 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

There  are  no  previous  versions  of 
Rule  1634  in  the  SIP  and  the  SCAQMD 
has  not  adopted  any  earlier  versions  of 
this  rule. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule? 

The  submitted  rule  will  allow  mobile 
source  emission  reduction  credits 
(MSERCs)  to  be  generated  from  the  use 
of  electric  power  in  lieu  of  diesel- 
powered  engines  for  trailer  refrigeration 
units  operating  in  standby  mode,  for  on- 
board electrical  systems,  or  for  heating, 
ventilating,  and  air  conditioning  of 
truck  cabs  at  truck  stops.  The  MSERCs 
can  be  used  by  stationary  sources  in  the 
SCAQMD's  Regional  Clean  Air 
Incentive  Market  (RECLAIM)  program  to 


meet  declining  emission  limits.  The 
TSD  has  more  information  about  this 
rule. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193). 

Guidance  and  policy  documents  that 
we  used  to  define  specific  evaluation 
criteria  include  the  following: 
•    1.  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble:  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I:  Proposed  Rule."  (the  NOx 
Supplement).  57  FR  55620,  November 
25,  1992. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations."  EPA,  May  25,  1988  (the 
Bluebook). 

3.  "Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 


Deficiencies,"  EPA  Region  9.  August  21, 
2001  (die  Little  Bluebook). 

4.  "Improving  Air  Quality  with 
Economic  Incentive  Programs,"  January' 
2001,  Office  of  Air  and  Radiation.  EPA- 
452/R-Ol-OOl.  This  guidance  document 
applies  to  discretionary  economic 
incentive  programs  (EIPs)  and 
represents  the  agency's  interpretation  of 
what  EIPs  should  contain  in  order  to 
meet  the  requirements  of  the  CAA. 
Because  this  guidante  is  non-binding 
and  does  not  represent  final  agency 
action,  EPA  is  using  the  guidance  as  an 
initial  screen  to  determine  whether 
approvability  issues  arise. 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  this  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability.  SIP  relaxations 
and  EIPs. 

The  TSD  has  more  information  on  our 
evaluation. 
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C.  Public  Comment  and  Final  Action 

Because  EPA  believes  the  submitted 
rule  fulfills  all  relevant  requirements, 
we  are  proposing  to  fully  approve  it  as 
described  in  section  110(k){3)  of  the  Act. 
We  will  accept  comments  from  the 
public  on  this  proposal  for  the  next  30 
days.  Unless  we  receive  convincing  new 
information  during  the  comment  period, 
we  intend  to  publish  a  final  approval 
action  that  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 

in.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  t^is  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfuilded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
ofl995(Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
•as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 


distributio^  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Th  is  proposed  rule  also  is  not 
subject  to  I  xecutive  Order  13045 
"Protection  of  Children  from 
Environme  ital  Health  Risks  and  Safety 
Risks"  (62  ^R  19885,  April  23,  1997), 
because  it  i  3  not  economically 
significant. 

In  review  ing  SIP  submissions,  EPA's 
role  is  to  aj  prove  state  choices, 
provided  tl  at  they  meet  the  criteria  of 
the  Clean  /  ir  Act.  In  this  context,  in  the 
absence  of  i  prior  existing  requirement 
for  the  Stat  3  to  use  voluntary  consensus 
standards  (L^CS),  EPA  has  no  authority 
to  disapprc  ve  a  SIP  submission  for 
failure  to  u  >e  VCS.  It  would  thus  be 
inconsister  t  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherw  ise  satisfies  the  provisions  of 
the  Clean  /  ir  Act.  Thus,  the 
requiremeits  of  section  12(d)  of  the 
National  T(  ichnology  Transfer  and 
Advancem  snt  Act  of  1995  (15  U.S.C. 
272  note)  c  o  not  apply.  This  proposed 
rule  does  n  3t  impose  an  information 
collection  Aurden  under  the  provisions 
of  the  Pape  rwork  Reduction  Act  of  1995 
(44  U.S.C.  1501  et  seq.). 

List  of  Sub  ects  in  40  CFR  Part  52 


Environiiiental  protection.  Air 

trol.  Intergovernmental 
I'Jitrogen  dioxide.  Ozone, 
nd  recordkeeping 


pollution 
relations, 
Reporting 
requiremeiits 

Authority 

Dated:  Se|  tembe 
Wayne  Nasi  -i 

Regional  Administrator. 
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ion  Plans;  Indiana 


agency:  El  ivironmental  Protection 
Agency  (El  'A). 
ACTION:  Proposed  rule. 


PA  is  proposing  to  approve 
particulate  matter  (PM) 
recjuirements  for  certain  Indiana 
combustion  sources  subject 
Indi  ina  Administrative  Code 
ndiana's  PM  regulations, 
proposing  to  approve 
cl^nup  revisions  to  this  rule, 
primarily  concerns  PM 
dombustion  sources  that  bum 


revi  iion 


natural  gas  and  are  located  in  certain 
Indiana  counties.  Other  revisions  to  the 
rule  are  minor  rewording  changes,  the 
updating  of  source  and  facility  names, 
and  the  elimination  of  references  to 
sources  that  have  shut  down.  EPA  is 
proposing  to  approve  the  requested 
revisions. 

DATES:  The  EPA  must  receive  written 
comments  by  October  16,  2003. 
ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier,  please  follow  the 
detailed  instructions  described  in 
Part(I)(B)  of  the  SUPPLEMENTARY 
INFORMATION  section. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFOJRMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone: 
(312)  886-6524,  e-mail: 
rau.matthew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  General  Information 

II.  Background 

III.  What  is  the  EPA  proposing  to  approve? 

A.  Provisions  for  natural  gas  combustion 
sources 

B.  Cleanup  revisions 

IV.  What  is  the  EPA's  analysis  of  the 

requested  revisions? 

V.  What  are  the  environmental  effects  of 

these  actions? 

VI.  Public  comments  ^ 

VII.  Summary  of  EPA  action 

VIII.  Statutory  and  Executive  Order  Reviews 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  "Region  5  Air  Docket  IN144." 
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The- official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemakiag 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Programs  Branch,  Air 
and  Radiation  Division,  EPA  Region  5. 
-  n  West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  EPA  requests  that  if  at  all 
possible,  you  contact  the  contact  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  to  schedule  vour 
inspection.  The  Regional  Office's 
official  hours  of  business  are  Monday 
through  Friday.  8:30  to  4:30  excluding 
Federal  holidays. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
regulations.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  learn  how  to 
submit  comments  on  Federal  rules  that 
have  been  published  in  the  Federal 
Register,  the  Government's  legal 
newspaper,  and  that  are  open  for 
comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  nimiber  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  Region  5  Air 
Docket  IN144"  in  the  subject  line  on  the 
first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 


close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
conunent  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment, 
i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
bortzer.jay@epa.gov.  Please  include  the 
text  "Public  comment  on  proposed 
rulemaking  Region  5  Air  Docket  IN144" 
in  the  subject  line.  EPA's  e-mail  system 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  regulations.gov, 
EPA's  e-mail  system  automatically 
captiues  your  e-mail  address.  E-nrail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  conunent  that  is 
placed  in  the  official  public  docket. 

a.  Regulations.gov.  Yoiu  use  of 
regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  regulations.gov  at 
http://www.regulations.gov,  then  click 
on  the  button  "TO  SEARCH  FOR 
REGULA-nONS  CLICK  HERE",  and 
select  Environmental  Protection  Agency 
as  the  Agency  name  to  search  on.  The 
list  of  ciurent  EPA  actions  available  for 
comment  will  be  listed.  Please  follow 
the  online  instructions  for  submitting 
comments.  The  system  is  an 
"cuionymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2.  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 


file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  yoiu-  comments  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section;  Air  Programs 
Branch.  (AR-18J).  U.S.  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Please  include  the  text  "Public 
comment  on  proposed  rulemaking 
Regional  Air  Docket  IN  144"  in  the 
subject  line  on  the  first  page  of  your 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  J.  Elmer 
Bortzer.  Chief,  Regulation  Development 
Section,  Air  Programs  Branch.  (AR-iaJJ. 
U.S.  Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard. 
18th  floor,  Chicago.  lUinois  60604.  Such 
deliveries  are  only  accepted  diu-ing  the 
Regional  Office's  normal  hoiu-s  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
Friday.  8:30  to  4:30  excluding  Federal 
holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBKif 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBIJ.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATXM  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 
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2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
Illustrate  yoiu  concerns.  , 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

n.  Background 

'   Indiana  submitted  a  State 
Implementation  Plan  (SIP)  request  to 
EPA  on  December  19,  2001.  This  request 
sought  approval  of  provisions  for  certain 
natural  gas  combustion  sources,  cleanup 
provisions,  and  other  changes  to  326 
lAC  6-1.  EPA  published  a  proposed  and 
a  direct  hnal  rule  to  approve  the 
requested  revisions  in  the  Federal 
Register  on  October  11,  2002  (67  FR 
63268-70,  63353).  EPA  received  an 
adverse  comment  on  the  rule  from  Ispat 
Inland,  Inc.  concerning  the  inclusion  of 
326  lAC  6-1-10.1(1)  through  (v), 
Continuous  Compliance  Plan 
requirements  for  Lake  County,  Indiana. 
As  a  result  of  this  adverse  comment, 
EPA  published  a  withdrawal  of  the 
direct  final  rule  in  the  November  27, 
2002  Federal  Register  (67  FR  70850). 

On  January  19,  2002,  Indiana  revised 
326  lAC  6-1,  to  delete  subsection  1(b). 
which  concerned  the  relationship 
between  the  limitations  in  that  rule  and 
emission  limitations  established  in 
certain  State  operating  permits.  This 
action  also  included  realphabetizing 
sections  1(c)  and  1(d)  to  1(b)  and  1(c) 
respectively.  Subsection  1(b)  was 
deleted  for  consistency  purposes  based 
on  changes  made  to  the  part  70  program, 
as  described  in  the  Indiana  Part  70 
Submittal  dated  March  20,  2002.  The 
revision  made  to  the  rule  by  deleting  the 
original  326  lAC  6-l-l(b)  will  not  be 
evaluated  in  this  rulemaking  action.  For 
this  SIP  revision  request,  EPA  will  only 
be  evaluating  the  new  rule  6-1—1 
subsections  (a),  (b),  and  (c)  (formerly  (a), 
(c),  and  (d)).  In  addition,  by  letter  of 
March  17,  2003  to  EPA,  Indiana 
requested  that  EPA  take  no  further 
action  on  the  continuous  compliance 
plan  provisions  in  326  lAC  6-1-10.1(1) 
through  (v)  and  the  Lake  County 
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have  shut  down  will  result  in  a  decrease 
in  the  emissions  allowed  under  the 
rules.  EPA  is  also  proposing  to  approve 
the  cleanup  revisions  into  the  SIP. 

IV.  What  Is  the  EPA's  Analysis  of  the 
Requested  Revisions? 

The  primary  revision  replaces  PM 
limitations  on  gas-fired  combustion 
units  with  the  requirement  that  they 
only  burn  natural  gas.  PM  emissions 
from  sources  burning  natural  gas  are 
typically  very  low.  The  AP-42  emission 
factor  from  natural  gas  combustion  for 
filterable  PM  is  1.9  pounds  per  million 
standard  cubic  feet  of  natural  gas.  This 
is  equivalent  to  0.00186  pounds  per 
million  British  Thermal  Units.  EPA 
assumes  that  all  PM  resulting  from 
natural  gas  combustion  is  less  than  one 
micrometer  (|im)  in  diameter.  Therefore, 
the  AP-42  PM  emission  factor  is  also  a 
valid  estimate  of  PM  less  than  10  |im 
diameter(PM-lO)  emissions.  The 
addition  of  326  lAC  6-1-1  (b)  is  not 
expected  to  harm  air  quality  because 
natural  gas  burns  with  low  PM 
emissions.  Therefore,  the  emissions  will 
not  exceed  the  current  limits. 

Additional  revisions  to  other  portions 
of  326  lAC  6-1  help  clean  up  the  rule. 
These  revisions  consist  of  adding 
definitions,  minor  rewording,  updating 
of  source  and  facility  names,  and 
elimination  of  reference  to  sources  that 
have  shut  down.  The  rewording  of  the 
rule  helps  increase  its  clarity.  Some 
facilities  and  sources  have  changed  their 
names  since  the  last  update  of  the  rule. 
These  revisions  update  the  name  of 
those  facilities  and  sources.  Indiana  has 
requested  that  EPA  delete  from  the  rule 
sources  that  have  shut  down.  The 
updates  and  deletions  will  keep  the  SIP 
current. 

V.  What  Are  the  Environmental  Effects 
of  These  Actions? 

Particulate  matter  interferes  with  lung 
function  when  inhaled.  Exposure  to  PM 
can  cause  heart  cUid  lung  disease.  PM 
also  aggravates  asthma  and  bronchitis. 
Airborne  particulate  is  the  main  source 
of  haze-that  causes  a  reduction  in 
visibility.  It  also  is  deposited  on  the 
ground  and  in  the  water.  This  harms  the 
environment  by  changing  the  nutrient 
and  chemical  balance. 

The  addition  of  326  lAC  6-1-1  (b)  will 
not  cause  sources  to  emit  PM  in  excess 
of  the  emission  limits  because  natural 
gas  bums  with  low  PM  emissions.  Since 
this  SIP  revision  does  not  relax  any 
emissions  limits  it  will  not  have  an 
adverse  effect  on  air  quality.  Also,  the 
elimination  of  limits  on  sources  that 
have  shut  down  will  result  in  lower 
overall  allowed  PM  emission  limits.     - 
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VI.  Public  Comments 

Any  public  comments  submitted  on 
the  October  11 ;  2002  proposed  rule 
must  be  resubmitted  to  be  considered  in 
this  proposed  rulemaking  action.  As 
stated  above,  comments  must  be 
received  by  October  16,  2003. 

VII.  Summary  of  EPA  Action 

EPA  is  proposing  to  approve  revisions 
to  326  lAC  6-1,  Indiana's  PM  emission 
limits.  The  revisions  include  the 
addition  of  a  provision  allowing  sources 
in  certain  counties  that  are  burning  only 
natural  gas  to  be  exempt  from  PM 
emission  limits  and  providing  that  if 
there  are  conflicting  limits,  the  more 
stringent  limitation  will  apply.  Other 
revisions  consist  of  adding  a  section  of 
definitions,  minor  rewording,  updating 
of  source  and  facility  names,  and 
elimination  of  reference  to  sources  that 
have  shut  down. 

VIII.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866] 
entitled  "Regulator}'  Planning  and 
Review." 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  OMB  must 
approve  all  "collections  of  information" 
by  EPA.  The  Act  defines  "collection  of 
information"  as  a  requirement  for 
"answers  to  *  *   *  identical  reporting  or 
recordkeeping  requfrements  imposed  on 
ten  or  more  persons  *   *   *"  44  U.S.C. 
3502(3){A).  Because  the  proposed  FIP 
only  applies  to  one  company,  the 
Paperwork  Reduction  Act  does  not 
apply. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  1,  part  D  of 
the  Clean  Air  Act  do  not  create  emy  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
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Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  acdon.  The 
Clean  Afr  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
Si 00  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutor>'  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SI  00  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Executive  Order  13132.  Federalism 

Federalism  (64  FR  43255.  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessar\'  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  Ihe 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preepipts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  approves  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not. 
apply  to  this  rule. 

Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health' 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator^'  action  meets  both  criteria. 


54186 


Federal  Register /Vol.  68,  No.  1 


9 /Tuesday,  September  16,  2003 /Proposed  Rules 


the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  1 3045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply,  . 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant.regulatory  action  under 
Executive  Order  12866. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action  which  does 
not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  PartiGulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  3.  2003. 
lerri-Anne  Garl, 

Acting  Regional  Administrator.  Region  5. 
(FR  Doc.  03-23592  Filed  9-15-03;  8:45  am] 
BILUNG  CODE  6S6O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[M0 185-1185;  FRL-7S5»-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  ^  ^^e,  the  EPA,  are  proposing  to 
approve  a  i  Bvision  to  the  plan  prepared 
by  Missouri  to  maintain  the  1-hour 
national  an  ibient  air  quality  standard 
(NAAQS)  f  )r  ozone  in  the  Missouri 
portion  of  1  he  Kansas  City  maintenance 
area  throuf  h  the  year  2012.  This  plan  is 
applicable  :o  Clay,  Jackson  and  Platte 
Counties.  1  his  revision  is  required  by 
the  Clean  /  ir  Act.  A  similar  notice 
pertaining  o  the  Kansas  portion  of  the 
Kansas  Cit; '  maintenance  area  is  being 
done  in  coi  ijunction  with  this 
document.  The  effect  of  this  approval  is 
to  ensure  F  sderal  enforceability  of  the 
state  air  pr  )gram  plan  and  to  maintain 
consistenc;  ■  between  the  state-adopted 
plan  and  tl  e  approved  SIP. 

DATES:  Cor  iments  must  be  received  on 
or  before  G  ctober  16,  2003. 
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FOR  FURTHI  -H  INFORMATION  CONTACT: 

Leland  Da  liels  at  (913)  551-7651,  or  by 
e-mail  at  c  aniels.leland@epa.gov. 

SUPPLEMEf  TARY  INFORMATION: 

Throughoj  t  this  document  whenever 
or  "our"  is  used,  we  mean 
section  provides  additional 
by  addressing  the  following 


i  SIP? 

he  Federal  approval  process 


dees 


the  criteria  for  approval  of 
plan? 
Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  in  the  state's  plan  to  maintain 
the  standa  rd? 

Have  th;  i  requirements  for  approval  of 
a  SIP  revii  ion  been  met? 
What  action  is  EPA  taking? 


What  Is  a  SIP? 

The  Clean  Air  Act  (CAA  or  Act)  at 
section  110  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality    ■ 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not  . 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Are  the  Criteria  for  Approval  of 
a  Maintenance  Plan? 

The  requirements  for  the  approval 
and  revision  of  a  maintenance  plan  are 
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found  in  section  175A  of  the  CAA.  A 
maintenance  plan  must  provide  a 
demonstration  of  continued  attainment 
including  the  control  measures  relied 
upon,  provide  contingency  measures  for 
the  prompt  correction  of  any  violation 
of  the  standard,  provide  for  continued 
operation  of  the  ambient  air  quality 
monitoring  network,  provide  a  means  of 
tracking  the  progress  of  the  plan,  and 
include  the  attainment  emissions 
inventory  and  new  budgets  for  motor 
vehicle  emissions. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  in  the  State's  Plan  To  Maintain 
the  Standard? 

For  the  past  ten  years,  Missouri  has 
had  a  plan  in  place  to  maintain  the  1- 
hour  ozone  standard  in  the  Missouri 


portion  of  the  Kansas  City  maintenance 
area  through  2002.  The  CAA  requires 
that  the  maintenance  plan  be  revised  to 
provide  for  maintenance  for  ten  years 
after  the  expiration  of  the  initial 
maintenance  period.  Missouri's 
submittal  of  December  1 7,  2002, 
contained  a  revised  plan  that  describes 
what  will  be  done  during  the  next  ten- 
year  period  to  maintain  the  ozone 
standard  in  the  Missouri  portion  of  the 
Kansas  City  maintenance  area  through 
2012.  The  following  analysis  will  look 
at  the  elements  necessary  for  approval 
of  a  maintenance  plan  and  determine  if 
they  have  been  fulfilled. 

1  ■  Demonstration  of  Continued 
Attainment 

This  revised  plan  relies  on  an 
attainment  level  of  emissions  of  volatile 
organic  compounds  (VOCs)  and 
nitrogen  oxides  (NOx)  to  maintain  the 
ozone  standard  through  a  combination 
of  control  measures.  These  measures 
include  stationary,  area  and  mobile 
source  controls.  The  annual  emissions 
from  the  entire  area  for  1999,  a  period 
when  no  excursions  or  violations  of  the 
standard  occurred,  and  2012,  the  last 
year  of  the  maintenance  plan,  are  shown 
in  the  table  below. 

List  of  State  Rules 


Emissions  in  the  Kansas  City 
Maintenance  Area 


Year 


Pollutant  emission  (tons 
per  OSD') 


VOC         NOx 


CO 


1999 367.35        424  2      1706.0 

2012  335.55        373.4      13378 


VThe  term  "ozone  summer  day"  is  abbre- 
viated as  OSD. 

As  can  be  seen,  total  emissions 
decreased  during  the  ten-year 
maintenance  period.  Thus  the  plan  has 
demonstrated  that  the  1-hour  ozone 
standard  will  be  maintained.  The  full 
emissions  benefits  obtained  from  state 
and  Federal  control  measures  are 
included  in  the  table  above.  For  the 
demonstration  of  maintenance,  it  is  only 
necessary  for  the  state  to  show  that  there 
is  no  increase  in  the  emissions.  Clearly 
excess  emissionlienefits  are  included  in 
the  demonstration. 

Control  measures  used  to  reduce 
emissions  and  maintain  the  standard  are 
shown  in  the  following  list.  These 
measures  include  stationary,  mobile  and 
area  source  controls. 


State  rules 


Title 


lOQSR  10-2.040  

10  CSR  10-2.080 

10  CSR  10-2.090 

10  CSR  10-2.100  

10  CSR  1O-2.150  

10  CSR  10-2.205 

10  CSR  10-2.210   

10  CSR  10-2.215  [ 

10  CSR  10-2.220   

10  CSR  10-2.230   , 

10  CSR  10-2.260   ' 

10  CSR  10-2.280   

10  CSR  10-2.290  

10  CSR  10-2.300   

10  CSR  10-2.310  

10  CSR  10-2.320   

10  CSR  10-2.330  

10  CSR  10-2.340   

10  CSR  10-2.360 

10  CSR  10-2.390  

10  CSR  10-6.075  

10  CSR  10-6.220  

.  I 


Maximum  Allowable  Emission  of  Particulate  Matter  from  Fuel  Burning  Equipment  Used  for  In- 
direct Heating. 

Emission  of  Visible  Air  Contaminants  from  Internal  Combustion  Engines  (rescinded  68  FR 
12827,  Marcfi  18,  2003).  See  10  CSR  10-6.220. 

Incinerators. 

Open  Burning  Restnctions. 

Time  Schedule  for  Compliance. 

Control  of  Emissions  from  Aerospace  Manufacture  and  Rework  Facilities. 

Control  of  Emissions  from  Solvent  Metal  Cleaning. 

Control  of  Emissions  from  Solvent  Cleanup  Operations.  '      ' 

Liquefied  Cutback  Asphalt  Paving  Restricted. 
!  Control  of  Emissions  from  Industrial  Surface  Coating  Operations. 

Control  of  Petroleum  Liquid  Storage,  Loading,  and  Transfer. 

Control  of  Emissions  from  Perchloroethylene  Dry  Cleaning  Installations  (rescinded  68  FR 
36470,  June  18,  2003).  See  10  CSR  1O-6.075. 

Control  of  Emissions  from  Rotogravure  and  Flexographic  Printing  Facilities. 

Control  of  Emissions  from  the  Manufacturing  of  Paints.  Vamishes,  Lacquers,  Enamels  and 
Other  Allied  Surface  Coating  Products. 

Control  of  Emissions  from  the  Application  of  Undertody  Deadeners. 

Control  of  Emissions  from  the  Production  of  Pesticides  and  Herbicides. 

Control  of  Gasoline  Reid  Vapor  Pressure.  • 

Control  of  Emissions  from  Lithographic  Printing  Facilities. 

Control  of  Emissions  from  Bakery  Ovens. 

Conformity  to  State  Implementation  Plans  of  Transportation  Plans.  Programs,  and  Projects 
Developed,  Funded,  or  Approved  Under  Title  23  U.S.C.  or  the  Federal  Transit  Act. 

Maximum  Achievable  Control  Technology  Regulations. 

Restriction  of  Emission  of  Visible  Air  Contaminants. 


In  addition,  the  plan  relies  upon  the 
Federal  motor  vehicle  emissions  control 
program  in  effect  as  of  May  22,  2002. 
That  program  includes  such  rules  As  the 


following  that  limit  emissions  from 
vehicles  and  set  certain  fuel  parameters: 

•  Tier  0  emission  limits  rule  for  model 
year  (MY)  1980  and  1981  vehicles, 

•  Tier  I  starting  with  MY  1994, 


Tier  II  starting  with  MY  2004, 
National  Low  Emission  Vehicles 
program  (MY-97  for  the  northeast 
area  and  MY-2001  (or  the  rest  of  the 
USA). 
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•  On-board  refueling  vapor  recovery 
starting  with  MY  1998, 

•  Heavy  duty  (HD)  diesel  rule  starting 
with  MY  1991, 

•  HD  diesel  rule  starting  with  MY  2004, 
and 

•  HD  diesel  rule  starting  with  MY  2007 

2.  Contingency  Measures 

As  required  by  the  CAA,  contingency 
provisions  are  provided  in  the  plan. 
During  the  first  two  years  of  the  plan. 
2003  and  2004,  if  a  violation  occurs 
anywhere  within  the  maintenance  area, 
the  state  committed  to  using 
transportation  control  measures 
sufficient  to  achieve  at  least  a  five 
percent  reduction  in  area-wide 
emissions. 

For  the  remaining  years  of  the 
maintenance  plan,  2005  through  2012, 
two  different  triggers  would  initiate  an 
evaluation  and  selection  of  appropriate 
control  measures  to  Implement.  A 
response  would  be  involved  whenever  a 
future  emissions  inventory  shows  that 
VOC  or  NOx  levels  are  more  than  five 
percent  above  the  1999  emission 
inventory  levels  or  there  is  a  pattern  of 
exceedances  measiu'ed  at  the  ambient, 
air  quaMty  monitors.  At  that  time 
Missouri  would  work  cooperatively 
with  Kansas  to  evaluate  and  determine 
what  and  where  controls  may  be 
required  and  the  level  of  emissions 
reductions  needed.  The  study  would  be 
completed  within  nine  months  and 
control  measures  adopted  within  18 
months  of  the  determination.  This  time 
frame  is  similar  to  that  in  Kansas' 
revised  maintenance  plan. 

A  response  would  also  be  invoked 
whenever  the  NAAQS  was  violated.  At 
that  time  an  analysis  would  be 
completed  within  six  months  and 
con^ol  measures  adopted  within  18 
months  and  implemented  expeditiously 
taking  into  consideration  the  ease  of 
implementation  and  the  technical  and 
economic  feasibility  of  the  selected 
measiu^s.  The  state  intends  to 
implement  any  necessary  contingency 
measures  within  24  months  after  a 
violation  of  the  1-hour  ozone  standard. 
For  both  triggers,  a  nimiber  of  potential 
point  source,  mobile  source,  and  area 
source  control  measures  are  identified. 
Thus  acceptable  contingency  provisions 
are  provided  in  the  plan  as  required  by 
the  CAA. 

Emission  control  measures  relied 
upon  to  n  lintain  the  NAAQS  cannot  be 
used  as  a  contingency  measure. 
Alternatively,  emission  control 
measures  can  be  used  as  contingency 
measures  to  the  extent  that  emissions 
reductions  achieved  by  these  rules  are 
not  necessary  for  maintaining  the    , 


NAAQS.  Cbarly,  the  excess  emissions 
reductions  i  ibtained  from  the  Tier-II 
rule,  heavy  duty  diesel  standards  and 
off-road  engine  standards 
or  maintenance  of  the 
be  used  as  contingency 


the  Federal 
not  needed 
NAAQS  call 
measures 
The  CAA 


requires  the  inclusion  of 
contingency  measures  in  a  maintenance 
plan  to  promptly  correct  any  violation 
of  the  stancmrd.  We  believe  that 
Missouri  is  committing  to  and  will  take 
action  quid  :ly  to  maintain  the  standard 
in  the  eveni  of  a  violation.  Missouri  has 
listed  meas  u-es  to  be  considered, 
intends  to  i  nplement  any  necessary 
contingenc;  measures  within  24  months 
after  a  violation,  and  established  a 
process  to  c  evelop  contingency 
measures  if  needed.  Therefore,  we 
believe  the  5IP  has  fulfilled  the 
requiremen  for  including  contingency 
measures  ii  the  plan  as  required  by  the 
CAA.  Any  i  lilure  by  the  state  to 
implement  contingency  measures  to 
address  a  vi  olation  of  the  1-hour 
standard,  within  the  24-month  time 
frame  in  th(  >  plan,  would  be  a  failure  to 
implement  -he  SIP. 

3.  Ambient  Air  Quality  Monitoring 

The  cum  nt  ambient  air  quality 
monitoring  network  consisting  of  six 
monitors  o[  lerating  in  the  Kansas  City 
area  is  desc  ribed.  Two  monitors  are 
located  in  I  iberty  and  Watkins  Mill 
Park  and  af  i  considered  to  be 
downwind  monitors;  two  are  placed  in 
populated  <  reas  at  Rocky  Creek, 
previously  ocated  at  Worlds  of  Fun  and 
the  Kansas  "ity  International  Airport; 
one  is  plac<  d  upwind  at  Richards 
Gebaur  Air  )ort;  and  one  is  located 
downtown  n  Kansas  City,  Kansas.  The 
state  did  ca  mmit  to  continue  monitoring 
the  air  qual  ity  for  the  next  ten  years. 

The  amb:  ent  air  quality  is  also 
described.  During  the  initial  ten-year 
period,  the  data  indicates  that  a  number 
of  exceedai  ces  of  the  standard  did 
occur  from  time  to  time.  However,  only 
two  violatii  »ns  of  the  standard  occurred 
during  the  ime  periods  of  1993  through 
1995  and  aj  ;ain  in  1995  through  1997. 
The  state  ir  iplemented  continency 
measures  ti  i  address  these  violations. 
Note  that  nb  excursion  nor  violation 
occurred  dtiring  1999,  and  no  1-hour 
violations  lave  occurred  since  1997. 

A  review]  of  the  design  values  also 
shows  a  decrease  from  the  early 
nonattainnient  designation  through  the 
end  of  the  trst  ten-year  maintenance 
period  from  0.14  parts  per  million 
(ppm)  to  0.|l2  ppm.  Although  there  was 
somefluctttation  in  the  design  value 
during  the  first  ten-year  maintenance 
period  (191  2—2002),  the  value  was 


fairly  stable  ranging  from  0.11  ppm  to 
0.13  ppm.  From  1996  through 
September  30,  2001,  the  design  values 
were  below  the  value  established  in  the 
Act  for  classifying  the  area  as  a  marginal 
nonattainment  area  under  section  181  of 
the  Act. 

As  required,  afr  quality  in  the 
metropolitan  area  has  been  monitored 
during  the  past  ten-year  period  and  the 
state  has  committed  to  continuing 
monitoring  the  air  quality  for  the  next 
ten-year  maintenance  period. 

4.  Tracking  the  Progress  of  the  Plan 

Continued  maintenance  of  the  ozone 
standard  depends,  in  part,  upon  the 
state's  efforts  toward  tracking  air  quality 
and  VOC  and  NOx  emissions.  As  noted 
above,  the  state  has  committed  to 
measuring  air  quality  for  the  next  ten- 
year  period.  In  addition,  the  state  has 
committed  to  updating  the  emissions 
inventory  for  the  Missouri  portion  of  the 
Kansas  City  maintenance  area  every 
three  years.  This  inventory  will  include 
point,  area,  mobile  and  biogenic 
emissions  sources.  Under  the  discussion 
of  the  contingency  measures,  the  state 
will  compare  future  emission  inventory 
levels  to  the  1999  emission  inventory 
level.  Lastly,  the  state  will  use  the 
conformity  analysis  of  transportation 
plans  as  a  means  of  tracking  mobile 
source  VOC  and  NOx  precursor 
emissions  in  the  future.  Thus  the  state 
and  EPA  will  utilize  several  methods  for 
tracking  the  progress  of  the  maintenance 
plan.  - 

5.  Emission  Inventory  and  Motor 
Vehicle  Emissions  Budgets 

An  emissions  inventory  was  prepared 
for  the  Kansas  City  area  for  the  base  year 
of  1999  following  EPA's  procedures  as 
provided  in  the  Emissions  Inventory 
Improvement  Program.  The  year  1999 
year  was  selected  for  the  inventory  as  no 
excursion  nor  violations  of  the  stemdard 
occurred.  Emissions  were  then  projected 
for  2012.  The  MOBILES  emissions 
model  was  used  for  on-road  mobile 
sovuces.  The  draft  NONROAD  model 
released  in  Jiuie  2001  in  support  of  the 
2007  heavy-duty  vehicle  rule  was  used 
to  generate  the  1999  and  2012  emissions 
for  off-road  mobile  sources.  Area  source 
emissions,  on-road  mobile  source 
emissions  and  vehicle  miles  traveled  for 
2012  were  based  upon  the  new 
population  and  employment  forecast 
approved  by  the  Mid-American 
Regional  Council  (MARC)  Technical 
Forecast  Committee  on  July  11,  2002, 
and  the  MARC  Board  in  August  2002. 
The  emission  inventory  amounts  are 
shown  in  the  table  below. 


Emissions  Inventory  of  the  Kansas  City  Area 

^ „„„         ..U.V.U 

Emissions  category 

-• 

1 999  emissions 
(tons  per  OSD) 

1 

2012  emission 
(tons  per  OSD) 

VOC          1         NOx         !          CO 

VOC                  NOx 

CO 

On-road  Mobile  

45.5                     74.2 
24.7                    86.0 
113.85  ' 

Off-road  Mobile  

43.0 

113.85 

89.9 

28.3 

108.9 

574.4 

579.0 

Biogenic  

711.8 

Area 

Point 

23.3 
139.1 

24.9 
14.3 

112:1                    26.6 
39.4                  187.2 

27;7 

19.3 

Total  

'»f57  "jc                  >io>i  o 

1,706.0 

335.55                373.4 



1 .337.8 

I 


Missouri  has  submitted  a  complete 
and  accurate  emissions  inventory  of 
VOC  and  NOx  for  the  Kansas  City  area 
and  we  are  proposing  to  approve  the 
emissions  inventory. 

Based  upon  the  updated  emissions 
inventory,  the  revised  maintenance  plan 
contains  new  budgets  (or  limits)  for 
motor  vehicle  emissions  resulting  from 
transportation  plans  for  the  Kansas  City 
area.  Because  emissions  are  less  in  2012 
than  in  1999,  our  transportation 
conformity  rule  (40  CFR  93.124)  allows 
for  the  allocation  of  amounts  from  one 
emissions  category  to  another  if  it  is 
provided  for  in  the  SIP.  The  SIP 
submission  did  quantify  the  amount  by 
which  the  motor  vehicle  emissions 
could  be  higher  while  still  providing  for 
maintenance  of  the  standard. 

The  new  budgets  must  be  found  to 
meet  the  adequacy  criteria  in  the 
transportation  conformity  rule  before 
they  are  used  for  transportation 
conformity  purposes.  They  were  posted 
to  our  Web  site  (http://i\'ww.epa.gov/ 
otaq/transp /conform/ adequacy. htm)  ioi 
public  comment.  These  emission 
budgets  have  been  under  adequacy 
review  since  their  submittal  to  us.  We 
have  reviewed  the  budgets  and  have 
found  that  the  budgets  meet  all  of  the 
adequacy  criteria  in  section  93.118  of 
the  transportation  conformitv  rule. 
These  criteria  include:  (1)  The  SIP  was 
endorsed  by  the  Governor  (or  his 
designee)  and  was  subject  fb  a  state 
public  hearing;  (2)  consultation  among 
Federal,  state,  and  local  agencies 
occurred;  (3)  the  emissions  budget  is 
clearly  identified  and  precisely 
quantified;  (4)  the  motor  vehicle 
emissions  budget,  when  considered 
together  with  all  other  emissions,  is 
consistent  with  attainment;  and  (5)  the 
motor  vehicle  emissions  budget  is 
consistent  with  and  clearly  related  to 
the  omissions  inventory  and  control 
strategy  in  the  SIP.  We  are  also  required 
to  consider  comments  submitted  to  the 
state  at  the  public  hearing.  No 
comments  were  received  by  the  state  on 
the  transportation  conformitv  budgets. 


The  new  area-wide  budgets  are  shown 
in  the  table  below: 

Area-wide  Motor  Vehicle 
EMISSIONS  Budget  for  2012 


Pollutant                   ,.    ^'"°""'  ^, 
(tons  per  OSD) 

VOC  

64  7 

NOx  

Q7  R 

These  budgets  support  maintenance 
of  air  quality  in  the  Kansas  City  area 
and.  thus,  were  found  adequate  by  us  on 
March  17,  2003  [see  68  PR  33690."  June 

5,  2003).  These  new  budgets  are  to  be 
used  in  all  subsequent  conformity 
determinations  concerning 
transportation  plans  in  the  Kansas  City 
area. 

We  believe  that  the  motor  vehicle 
emissions  budgets  are  consistent  with 
the  control  measures  identified  in  this 
maintenance  plan  and  that  this  plan 
demonstrates  maintenance  with  the  1- 
hour  ozone  standard.  Separate  from  the 
adequacy  process  discussed  above  and 
for  SIP  purposes,  in  this  document  we 
are  proposing  to  approve  the 
transportation  conformity  budgets. 

6.  Legal  Authority 

The  Missouri  Air  Conservation 
Commission  was  granted  legal  authority 
to  develop  and  implement  regulations 
regarding  air  pollution  under  section 
643.050  of  the  Revised  Statutes  of 
Missouri.  This  includes  the  authority  to 
adopt,  implement,  and  enforce  any 
subsequent  emission  control 
contingency  measures  determined  to  be 
necessary  to  correct  future  ozone 
problems. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittalhas  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51. 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 


part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA.  including  section  110  and 
implementing  regulations. 

Our  review  of  the  material  submitted 
also  indicates  that  the  state  has  revised 
the  maintenance  plan  in  accordance 
with  requirements  for  a  maintenance 
plan  in  section  175  A  of  the  CAA. 

What  Action  Is  EPA  Taking? 

We  are  proposing  to  approve: 

•  Missouri's  revision  of  the 
maintenance  plan  for  the  Missouri 
portion  of  the  Kansas  City  maintenance 
area, 

•  The  emissions  inventory,  and 

•  The  transportation  conformity 
budgets. 

We  are  soliciting  comments  on  this 
proposed  action.  Final  rulemaking  will 
occur  after  consideration  of  any 
comments.  You  may  submit  comments 
either  electronically  or  by  mail.  To 
ensure  proper  receipt  by  EPA.  identify 
the  appropriate  rulemaking 
identification  number,  MO  185-1185,  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
furthet  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif\'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  rpad  vour  comment  due 
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to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to  Leland  Daniels  at 
daniels.leland@epa.gov.  Please  include 
identification  number,  MO  185-1185,  in 
the  subject  line.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captiues  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  .docket. 

b.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  click  on  "To" 
Search  for  Regulations,"  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  current 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

2.  By  Mail.  Written  comments  should 
•'be  sent  to  the  name  and  address  listed 
above. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Acc5rdingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a    . 
substantial  number  otsmall  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and«does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  lonfunded 
mandate  or  significantly  or  imiquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 
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List  of  Sut  jects  in  40  CFR  Part  52    ' 

Environ  nental  protection.  Air 
pollution  (  ontrol.  Carbon  monoxide, 
Incorporat  on  by  reference, 
Intergover  imental  relations,  Lead, 
Nitrogen  c  ioxide.  Ozone,  Particulate 
matter,  Re  jorting  and  recordkeeping 
requireme  its.  Sulfur  oxides,  Volatile 
conpounds. 

Sa  ptember  4,  2003." 
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Dated: 
James  B.  G^Uiford 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  184-1184;  FRL-7559-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We,  the  EPA,  are  proposing  to 
ap]>rove  a  revision  to  the  plsm  prepared 
by  Kansas  to  maintain  the  1-hour 
national  ambient  air  quality  standard 
(NAAQS)  for  ozone  in  the  Kansas 
portion  of  the  Kansas  City  maintenance 
area  through  the  year  2012.  This  plan  is 
applicable  to  Johnson  and  Wyandotte 
Counties.  This  revision  is  required  by 
the  Clean  Air  Act.  A  similar  notice 
pertaining  to  the  Missouri  portion  of  the 
Kansas  City  maintenance  area  is  being 
done  in  conjunction  with   .lis 
document.  The  effect  of  this  approval  is 
to  ensure  Federal  enforceability  of  the 
state  air  program  plan  and  to  maintain 
consistency  between  the  state-adopted 
plan  and  the  approved  SIP. 
DATES:  Comments  must  be  received  on 
or  before  October  16,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  submitted  to  Leland  Daniels, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to  Leland  Daniels  at 
daniels.leland@epa.gov  OT  to  http://      . 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business    ' 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leland  Daniels  at  (913)  551-7651,  or  by 
e-mail  at  daniels.leland@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  Is  a  SIP? 
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What  Is  the  Federal  Approval  Process  for  a 

SIP? 
What  are  the  Criteria  for  Approval  of  a 

Maintenance  Plan? 
What  Does  Federal  Approval  of  a  State 

Regulation  Mean  To  Me? 
What  Is  in  the  State's  Plan  To  Maintain  the 

Standard? 
Have  the  Requirements  for  Approval  of  a  SIP 

Revision  Been  Met? 
What  Action  Is  EPA  Taking? 

What  Is  a  SIP? 

The  Clean  Air  Act  (CAA  or  Act)  at 
section  110  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currentty  address  six  criteria  pollutants. 
These  pollutants  are:  Carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  "Approvd  and  Promulgation  of 
Implementation  Plans."  The  actual  state 


regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Are  the  Criteria  for  Approval  of 
a  Maintenance  Plan? 

The  requirements  for  the  approval 
and  revision  of  a  maintenance  plan  are 
found  in  section  175A  of  the  CAA.  A 
maintenance  plan  must  provide  a 
demonstration  of  continued  attainment 
including  the  control  measures  relied 
upon,  provide  contingency  measures  for 
the  prompt  correction  of  any  violation 
of  the  standard,  provide  for  continued 
operation  of  the  ambient  air  quality 
monitoring  network,  provide  a  means  of 
tracking  the  progress  of  the  plan,  and 
include  the  attainment  emission 
inventory  and  new  budgets  for  motor 
vehicle  emissions. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  £u^ 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  in  the  State's  Plan  To  Maintain 
the  Standard? 

For  the  past  ten  years,  Kansas  has  had 
a  plan  in  place  to  maintain  the  1-hour 
ozone  stemdard  in  the  Kansas  portion  of 
the  Kansas  City  maintenance  area 
through  2002.  The  CAA  requires  that 
the  maintenance  plan  be  revised  to 
provide  for  maintenance  for  ten  years 
after  the  expiration  of  the  initial 
maintenance  period.  Kansas'  submittal 
of  December  17,  2002,  contained  a 
revised  plan  that  describes  what  will  be 
done  during  the  next  ten-year  period  to 
maintain  the  ozone  standard  in  the 
Kansas  portion  of  the  Kansas  City 
maintenance  area  through  2012.  The 
following  analyses  will  look  at  the 
elements  necessary  for  approval  of  a 
maintenance  plan  and  determine  if  they 
have  been  fulfilled. 

1.  Demonstration  of  Continued 
Attainment 

This  revised  plan  relies  on  an 
attainment  level  of  emissions  of  volatile 
organic  compounds  CVCXIIs)  and 
nitrogen  oxides  (NOx)  to  maintain  the 
ozone  standard  through  a  combination 
of  control  measures.  These  measures 
include  stationary,  area  and  mobile 


source  controls.  The  annual  emissions 
from  the  entire  area  for  1999,  a  period 
when  no  excursions  or  violations  of  the 
standard  occurred,  and  2012,  the  last 
year  of  the  maintenance  plan,  are  showa 
in  the  table  below. 

Emissions  in  the  Kansas  City 
Maintenance  Area 


Year 


Pollutant  emission  (tons  per 
OSO') 


VOC 


NOx 


CX) 


1999 
2012 


367.35 
335.55 


424:2 
373.4 


1706.0 
.  1337.8 


^The  term  ozone  summer  day  is  abbre- 
viated as  OSD. 

As  can  be  seen,  total  emissions 
decreased  during  the  ten-year 
maintenance  period.  Thus  the  plan  has 
demonstrated  that  the  1-hour  ozone 
standard  will  be  maintained.  The  full 
emissions  benefits  obtained  from  state 
and  Federal  control  measures  are 
included  in  the  table  above.  For  the 
demonstration  of  maintenance,  it  is  only 
necessary  for  the  state  to  show  that  there 
is  no  increase  in  the  emissions.  Clearly 
excess  emission  benefits  are  included  in 
the  demonstration. 

Control  measiu-es  used  to  reduce 
emissions  and  maintain  the  standard  are 
shown  in  the  following  list.  These 
measures  include  stationary,  mobile  and 
area  source  controls. 

List  of  State  Rules 


State  rules 


28-1^-61 
28-19-62 
28-19-63 

28-19-64 
28-19-65 


28-19-66 


28-19-67 
28-19-68 

28-19-69 
28-19-70 


28-19-71 
28-19-72 
28-19-73 


28-19-74 
28-19-76 
28-19-77 


28-19-714 


Title 


Definitions. 

Testing  procedures. 

AutomotHle  an6  light  duty  truck 
surface  coating. 

Bulk  gasoline  terminals. 

Volatile  organk:  compounds  liq- 
uid storage  in  permanent 
fixed  roof  tanks. 

Volatile  organk:  compounds  ik^ 
ukl  storage  in  external  float- 
ing roof  tanks. 

Petroleum  refineries. 

Leaks  from  petroleum  refinery 
equipment. 

Cutt)ack  asphalt. 

Leaks  from  gasoline  delivery 
vessels  and  vapor  collectk>n 
systems. 

Printing  operatkms. 

Gasoline  dispensing  facilities. 

Surface  coating  of  miscella- 
neous metal  parts  and  prod- 
ucts and  metal  furniture. 

Wool  fiberglass  manufacturing. 

Lithography  printing  operatkxis. 

Chemk:al  processing  facilities 
that  operate  akxhoi  plants  or 
liquid  detergent  plants. 

Solvent  metal  cleaning. 
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List  of  State  Rules— Continued 


State  rules 


Title 


28-19-717 

Control  of  volatile  organic  com- 

pound emissions  from  com- 

mercial bakery  ovens  in 

Johnson  and  Wyandotte 

Counties. 

28-19-719 

Fuel  volatility. 

In  addition,  the  plan  relies  upon  the 
Federal  motor  vehicle  emissions  control 
program  in  effect  as  of  June  21,  2002. 
That  program  includes  such  rules  as  the 
following  that  limit  emissions  from 
vehicles  and  set  certain  fuel  parameters: 
— Tier  0  emission  limits  rule  for  model 

year  (MY)  1980  and  1981  vehicles, 
—Tier  I  starting  with  MY  1994, 
—Tier  H  starting  with  MY  2004. 
— National  Low  Emission  Vehicles 

program  (MY-97  for  the  northeast 

area  and  MY-2001  for  the  rest  of  the 

USA). 
— On-board  refueling  vapor  recovery 

starting  with  MY  1998, 
— Heavy  duty  (HD)  diesel  rule  starting 

with  MY  1991, 
— HD  diesel  rule  starting  with  MY  2004. 

and 
— HD  diesel  rule  starting  with  MY  2007. 

2.  Contingency  Measures 

As  required  by  the  CAA,  contingency 
provisions  are  provided  in  the  plan.  The 
state  committed  to  reduce  the  total  VOC 
emissions  identified  in  the  combined 
Johnson  and  Wyandotte  County 
inventory  by  five  percent  in  response  to 
a  future  violation  of  the  ozone  standard. 
Prior  to  implementation,  the  Kansas 
Department  of  Health  and  Environment 
(KDHE)  will  review  the  latest  applicable 
emissions  inventory  data,  perform  a 
comprehensive  evaluation  of  control 
strategies  and  select  those  control 
measures  that  provide  the  greatest 
benefit  and  most  cost-effective  response 
to  achieve  the  needed  VOC  emissions 
reduction.  Control  measiu-es  to  be 
considered  will  include  but  will  not  be 
limited  to  the"  following  measiues: 

— Stationary  source  controls  (NOx  and 
VOC),  including  offsets, 

— Review  and  evaluation  of  existing 
VOC  regulations  for  the  Kansas  City 
metropolitan  area  to  identify 
>  opportimities  for  additional 
reductions  through  amendment  of 
these  regulations  as  appropriate, 

— ^Transportation  control  measurers 
(TCMs)  (to  the  extent  that  VOC 
emissions  reductions  from  these 
TCMs  can  be  accurately  defined  and 
confirmed), 

— Stage  II  vapor  recovery,  and 

— Enhanced  vehicle  emissions 
reduction  programs. 


Once  a  via  ation  of  the  NAAQS  has 
been  validat<  d,  the  evaluation  of  control 
strategies  wi  1  be  completed  within  180 
days.  Selecti  )n  of  the  appropriate 
control  meas  ures  will  be  done  within  90 
days  of  the  c  )mpletion  of  the 
evaluation.  1  he  state  intends  to 
implement  a  ly  necessar\'  contingency 
measures  wi  hin  24  months  after  a 
violation  of  t  le  1-hour  ozone  standard 
subject  to  KE  HE's  administrative 
regulation  piQcedures,  legislative 
approval,  an  1  the  mandatory  public 
participation  process. 

The  SIP  cc  ntains  a  statement  that 
funding  must  be  provided  by  EPA  to  the 
state  for  the  i  itudy  of  control  measures 
once  the  NA  \.QS  has  been  violated.  ' 
Under  sectio  d  1 75A  of  the  CAA.  states 
are  obligatec  to  identify  and  implement 
contingency  measures  for  the  prompt 
correction  o:  any  violation  of  the 
standard,  rej  ardless  of  whether  funding 
is  available. 

In  the  resp  onse  to  comments,  KDHE 
states,  "The  itatement  [relating  to 
funding]  is  n  ot  meant  to  limit  the  State's 
commitment  but  does  necessarily 
reflect  the  in  lerent  limits  on  the  State 
executive  bri  uich  to  commit  future 
resources  wi  thout  legislative 
authorizatioi  i.  While  funding  may  be 
presumed  fo:  planning  purposes,  failure 
by  the  agenc  y  [KDHE]  to  recognize  this 
lack  of  speni  ing  powers  risks 
challenges  tj  lat  could  upset  the  SIP 
process  in  tl:  e  future.  The  lack  of 
authority  in  ;he  State  agency  is  even 
more  compe  ling  where  the  need  for 
funding  fron  i  a  Federal  agency  is 
involved."  V  !e  believe  that  the  state  has 
recognized  i  s  obligation  under  the  CAA 
and  has  mac  e  the  appropriate 
commitmen  to  implement  contingency 
measures  wi  thin  a  reasonable  time 
period  of  24  months,  if  necessary. 
Therefore,  w  e  believe  the  SIP  has 
fulfilled  the  requirement  for  including 
contingencyjmeasures  in  the  plan  as 
required  in  yie  CAA.  Any  failure  by  the 
state  to  implement  contingency 
measures  to  address  a  violation  of  the  1- 
hour  standai  d,  within  the  24-month 
time  frame  i  i  the  plan,  would  be  a 
failure  to  im  plement  the  SIP. 

3.  Ambient ,  \ir  Quality  Monitoring 

curre;  it  ambient  air  quality 
1  letwork  consisting  of  six 
monitors  op  jrating  in  the  Kansas  City 
Two  monitors  are 
Ljberty  and  Watkins  Mill 

considered  to  be 
1  lonitors;  two  are  placed  in 

at  Rocky  Creek, 
located  at  Worlds  of  Fun  and 
ity  International  Airport; 
upwind  at  Richards 
Airdort;  and  one  is  located 


The 
monitoring 
ars  oj 
area  is  descijibed 
located  in 
Park  and  art 
downwind 
populated  ; 
previously 
the  Kansas 
one  is  place^ 
Gebaur 


downtown  in  Kansas  City,  Kansas.  The 
state  did  commit  to  continue  monitoring 
the  air  quality  for  the  next  ten  years. 

The  ambient  air  quality  is  also 
described.  During  the  initial  ten-year 
period,  the  data  indicates  that  a  number 
of  exceedances  of  the  standard  did 
occur  from  time  to  time.  However,  only 
two  violations  of  the  standard  occurred 
during  the  time  periods  of  1993  through 
1995  and  again  in  1995  through  1997. 
The  state  implemented  continency 
measures  to  address  these  violations. 
Note  that  no  exclusion  nor  violation 
occurred  dicing  1999,  and  no  1-hour 
violations  have  occurred  since  1997. 

A  review  of  the  design  values  also 
shows  a  decrease  from  the  early 
nonattainment  designation  through  the 
end  of  the  first  ten-year  maintenance 
period  from  0.14  parts  per  million 
(ppm)  to  0.12  ppm.  Although  there  was 
some  fluctuation  in  the  design  value 
during  the  first  ten-year  maintenance 
period  (1992—2002),  the  value  was 
fairly  stable  ranging  from  0.11  ppm  to 
0.13  ppm.  From  1996  through 
September  30,  2001,  the  design  values 
were  below  the  value  established  in  the 
Act  for  classifying  the  area  as  a  marginal 
nonattainment  area  under  section  181  of 
the  Act. 

As  required,  air  quality  in  the 
metropolitan  area  has  been  monitored 
during  the  past  ten-year  period  and  the 
state  has  committed  to  continuing 
monitoring  the  air  quality  for  the  next 
ten-year  maintenance  period. 

4.  Tracking  the  Progress  of  the  Plan 

Continued  maintenance  of  the  ozone 
standard  depends,  in  part,  upon  the 
state's  efforts  toward  tracking  air  quality 
and  VOC  and  NOx  emissions.  As  noted 
above,  the  state  has  committed  to 
measuring  air  quality  for  the  next  ten- 
year  period.  In  addition,  the  state  has 
committed  to  updating  the  emissions 
inventory  for  the  Kansas  portion  of  the 
Kansas  City  maintenance  area  every 
three  yesus.  This  inventory'  will  include 
point,  area,  mobile  and  biogenic 
emissions  soiu-ces.  The  state  will 
compare  future  emission  inventory 
levels  to  the  1999  emission  inventory 
level.  Thus  the  state  and  EPA  will 
utilize  several  methods  for  tracking  the 
progress  of  the  maintenance  plem. 

5.  Emissions  Inventory  and  Motor 
Vehicle  Emissions  Budgets 

An  emissions  inventory  was  prepared 
for  the  Kansas  City  area  for  the  base  year 
of  1999  following  EPA's  procedures  as 
provided  in  the  Emissions  Inventory 
Improvement  Program.  The  year  1999 
year  was  selected  for  the  inventory  as  no 
excursion  nor  violations  of  the  standard 
occurred.  Emissions  were  then  projected 
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for  2012.  The  MOBILES  emissions 
model  was  used  for  on-road  mobile 
soxorces.  The  draft  NONROAD  model 
released  in  June  2001  in  support  of  the 
2007  heavy-duty  vehicle  rule  was  used 
to  generate  the  1999  and  2012  emissions 


for  off-road  mobile  sources.  Area  source 
emissions,  on-road  mobile  source 
emissions  and  vehicle  miles  traveled  for 
2012  were  based  upon  the  new 
population  and  employment  forecast 
approved  by  the  Mid-America  Regional 


Council  (MARC)  Technical  Forecast 
Committee  on  July  11,  2002,  and  the 
MARC  Board  in  August  2002.  The 
emission  inventory  amounts  are  shown 
in  the  table  below. 


Emissions  Inventory  of  the  Kansas  City  area 


Emissions  category 

1999  emis- 
sions 
(tons  per    , 
OSD) 

2012  emissions 
(tons  per  OSD) 

VOC 

NOx         !           CO 

VOC 

NOx 

On-road  Mobile  

92.3 
43.0 
113.85 
89.9 
28.3 

152.9 
108.9 

1092:4 
574.4 

45.5 

24.7 

113.85 

112.1 

39.4 

74.2 
86.0 

Off-road  Mobile  

579.0 

Biogenic  , 

711.8 

Area 

Point 

23.3 
139.1 

24.9 
14.3 

26.0 
187.2 

27.7 

19.3 

Total  

367.35 

424.2 

373.4 

1706.0 

335.55 

1337.8 

Kansas  has  submitted  a  complete  and 
accurate  emissions  inventory  of  VOC 
and  NOx  for  the  Kansas  City  area,  and 
we  are  proposing  to  approve  the 
emissions  inventory. 

Based  upon  the  updated  emissions 
inventory,  the  revised  maintenance  plan 
contains  new  budgets  (or  limits)  for 
motor  vehicles  emissions  resulting  from 
transportation  plans  for  the  Kansas  City 
area.  Because  emissions  are  less  in  2012 
than  in  1999,  our  transportation 
conformity  rule  (40  CFR  93.124)  allows 
for  the  allocation  of  amounts  from  one 
emissions  category  to  another  if  it  is 
provided  for  in  the  SIP.  The  SIP 
submission  did  quantify  the  amount  by 
which  the  motor  vehicle  emissions 
could  be  higher  while  still  providing  for 
maintenance  of  the  standard. 

The  new  budgets  must  be  found  to 
meet  the  adequacy  criteria  in  the 
transportation  conformity  rule  before 
they  are  used  for  transportation 
conformity  purposes.  They  were  posted 
to  our  Web  site  (http://ivww.epa.gov/ 
otaq/transp/conform/adequacy.htm)  for 
public  comment.  These  emission 
budgets  have  been  under  adequacy 
review  since  their  submittal  to  us.  We 
have  reviewed  the  budgets  and  have 
found  that  the  budgets  meet  all  of  the 
adequacy  criteria  in  section  93.118  of 
the  transportation  conformity  rule. 
These  criteria  include:  (1)  The  SIP  was 
endorsed  by  the  Governor  (or  his 
designee)  and  was  subject  to  a  state 
public  hearing;  (2)  consultation  among 
Federal,  state,  and  local  agencies 
occurred;  (3)  the  emissions  budget  is 
clearly  identified  and  precisely 
quantified;  (4)  the  motor  vehicle 
emissions  budget,  when  considered 
together  with  all  other  emissions,  is 
consistent  with  attainment;  and  (5)  the 
motor  vehicle  emissions  budget  is 
consistent  with  and  clearly  related  to 


the  emissions  inventory  and  control 
strategy  in  the  SIP.  We  are  also  required 
to  consider  comments  submitted  to  the 
state  at  the  public  hearing.  No 
comments  were  received  by  the  state  on 
the  transportation  conformity  budgets. 
The  new,  area-wide  budgets  are  shown 
in  the  table  below: 

Area-Wide  Motor  Vehicle 
Emissions  Budget  for  2012 


Pollutant 


VOC 
NOx 


Amount 
(tons  per  OSD) 

64.7 
97.8 


These  budgets  support  maintenance 
of  air  quality  in  the  Kansas  City  area 
and,  thus,  were  found  adequate  on 
March  17.  2003  (see  68  FR  33690,  June 

5,  2003).  These  new  budgets  are  to  be 
used  in  all  subsequent  conformity 
determinations  concerning 
transportation  plans  in  the  Kansas  City 
area. 

We  believe  that  the  motor  vehicle 
emissions  budgets  are  consistent  with 
the  control  measures  identified  in  this 
maintenance  plan  and  that  this  plan 
demonstrates  maintenance  with  the  1- 
hour  ozone  standard.  Separate  from  the 
adequacy  process  discussed  above  and 
for  SIP  purposes,  in  this  document  we 
are  proposing  to  approve  the 
transportation  conformity  budgets. 

6.  Legal  Authority 

The  Kansas  Air  Quality  act  that 
granted  legal  authority  to  the  KDHE  to 
develop  and  implement  regulations 
regarding  air  pollution  is  found  in  the  - 
Kansas  Statutes  Annotated,  section  65- 
3001  through  65-3028. 


Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51. 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA.  including  section  110  and 
implementing  regulations. 

Our  review  of  the  material  submitted 
also  indicates  that  the  state  has  revised 
the  maintenance  plan  in  accordance 
with  requirements  for  a  maintenance 
plan  in  section  175A  of  the  CAA. 

What  Action  Is  EPA  Taking? 

We  are  proposing  to  approve: 

•  Kansas'  revision  of  the  maintenance 
plan  for  the  Kansas  portion  of  the 
Kansas  City  maintenance  area, 

•  The  emissions  inventor\',  and 

•  The  transportation  conformity 
budgets. 

We  are  soliciting  comments  on  this 
proposed  action.  Final  rulemaking  will 
occur  after  consideration  of  any 
comments.  You  may  submit  comments 
either  electronically  Or  by  mail.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  rulemaking 
identification  number,  KS  184-1184,  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  vou 
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include  your  nanie,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further.information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  oir  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to  Leland  Daniels  at 
danieis.Ieland@epa.gov.  Please  include 
identification  number,  KS  184-1184,  in 
the  subject  line.  EPA's  e-mail  system  is 
not  an  'anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

b.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
WHiv.regulations.gov,  click  on  "To 
Search  for  Regulations,"  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  current 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

2.  By  Mail.  Written  comments  should 
be  sent  to  the  name  and  address  listed 
above. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energv'  Supply, 
Distribution,  or  Use"  (B6  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
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the  Administrator  certifies 
proposed  rule  will  not  have  a 
economic  impact  on  a 
number  of  small  entities 
Regulatory  Flexibility  Act  (5 
et  seq.).  Because  this  rule 
approve  pre-existing 

under  state  law  and  does 
any  additional  enforceable 
that  required  by  state  law. 
any  unfunded 
significantly  or  uniquely 
governments,  as  described 
Mandates  Reform  Act 
104-4). 

rule  also  does  not  have 
because  it  will  not 
direct  effect  on  one  or 
tribes,  on  the  relationship 
Federal  Government  and 
s.  or  on  the  distribution  of 
responsibilities  between  the 
I'ernment  and  Indian  tribes, 
bv  Executive  Order  13175 
November  9,  2000).  This 
does  not  have  Federalism 
because  it  does  not  have 
direct  effects  on  the  States, 

ip  between  the  national 
and  the  States,  or  on  the  . 
of  power  and 
ities  among  the  various 
gdvernment.  as  specified  in 
prder 13132 (64  FR  43255, 
1999).  This  action  merely 
approve  a  state  rule 

a  Federal  standard,  and 
ter  the  relationship  or  the 
of  power  and . 
bilities  established  in  the  CAA. 
rule  also  is  not  subject  to 
Drder  13045.  "Protection  of 
f  om  Environmental  Health 
safety  Risks"  (62  FR  19885. 
1  997),  because  it  is  not 
Uy  significant. 

SIP  submissions,  EPA's 
prove  state  choices, 
t  lat  they  meet  the  criteria  of 

this  context,  in  the  absence 
ixisting  requirement  for  the 
voluntary  consensus 
VCS).  EPA  has  no  authority 
rpve  a  SIP  submission  for 
se  VCS.  It  would  thus  be 
with  applicable  law  Tor 
it  reviews  a  SIP  submission, 
in  place  of  a  SIP  submission 
satisfies  the  piuvisions  of 
"hus,  the  requirements  of 
of  the  National 
Transfer  and  Advancement 
(15  U.S.C.  272  note)  do  not 
s  proposed  rule  does  not 
information  collection 
er  the  provisions  of  the 
Reduction  Act  of  1995  (44 
et  seq.). 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  September  4.  2003. 
James  B.  Gulliford, 

Regional  Administrator,  Region  7. 

[FR  Doc.  03-23590  Filed  9-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52- 

[NCI  05-200331  b;  FRL-7559-6] 

Approval  and  Promulgation  of 
Implementation  Plans,  North  Carolina: 
Miscellaneous  Revisions  to  the 
Forsyth  County  Local  Implementation 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  revisions  to  the  Local 
Implementation  Plan  (LIP)  submitted  by 
the  Forsyth  County  Environmental 
Affairs  Department,  through  the  State  of 
North  Carolina,  for  the  purpose  of 
amending  or  adding  indirect  heat 
exchangers,  cotton  ginning  operations, 
bulk  gasoline  terminals,  gasoline  truck 
tanks  and  vapor  collection  systems  and 
activities  exempt  from  permit 
requirements  and  other  miscellaneous 
rules  within  the  Air  Pollution  Control 
Requirements  subchapter.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  Forsyth  county 
LIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  October  16.  2003. 
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ADDRESSES:  All  comments  should  be 
addressed  to:  Rosymar  De  La  Torre 
Colon;  Regulatory  Development  Section; 
Air  Planning  Branch;  Air,  Pesticides  and 
Toxics  Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in  the 
direct  final  rule,  SUPPLEMENTARY 
INFORMATION  (sections  I.B.l.i.  through 
iii.)  which  is  published  in  the  Rules 
Section  of  this  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosymar  De  La  Torre  Colon,  Regulatory 
Development  Section.  Air  Planning 
Branch,  Air.  Pesticides  and  Toxics 
Management  Division,  Region  4,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-8965.  Ms.  De  La  Torre  Colon 
can  also  be  reached  via  electronic  mail 
at  delatorre.rosymar@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  28.  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  03-23583  Filed  9-15-03;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA-271-0412b;  FRL-7551-9] 

Revisions  to  tlie  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  and  San  Joaquin  Valley  Unified 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  and  the  Monterey  Bay 
Unified  Air  Pollution  Control  District 
(MBUAPCD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compounds  (VOC)  emissions  from 
organic  solvents,  animal  reduction, 
leather  processing,  and  industries 
coating  glass  products.  We  are 
proposing  to  rescind  and  approve  local 
rules  that  regulate  these  emission 


sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  October  16,  2003. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawihorne 
Street,  San  Francisco,  CA  94105-3901 
or  email  to  steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations:  California  Air 
Resources  Board,  Stationary  Source 
Division,  Rule  Evaluation  Section,  1001 
"I"  Street,  Sacramento,  CA  95814. 
Monterey  Bay  Unified  Air  Pollution 
Control  District,  24580  Silver  Cloud  Ct.. 
Monterey,  CA  93940-6536.  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District.  1990  E.  Gettvsburg,  Fresno,  CA 
93726. 

A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
WH'W'.aTb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rules  that  were  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  G.  Allen,  EPA  Region  IX,  (415) 
947-4120. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  MBUAPCD  Rules  414  and  430 
and  SJVUAPCD  Rules  4610  and  4661.  In 
the  Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  and  rule  rescissions  in 
a  direct  final  action  without  prior 
proposal  because  we  believe  these  SIP 
revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 


Dated:  August  5.  2003. 
Debbie  Jordan, 

Acting  Regional  Administrator.  Region  IX. 
[PR  Doc.  03-23589  Filed  9-15^3;  8:45  am) 
BILUNG  CODE  6S60-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[lA  183-1183;  FRL-7559-7] 

Approval  and  Promulgation  of 
Operating  Permits  Program;  State  of 
Iowa 

AGENCY:  Environmental  Protection     , 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  tathe  Iowa  Operating  Permits 
Program  for  air  pollution  control 
submitted  to  EPA  on  March  11,  2002, 
and  July  17.  2002.  This  action  proposes 
approval  of  numerous  rules  adopted  by 
the  state  in  2002.  Iowa  rule  revisions 
addressed  in  this  action  pertain  to  the 
deadlines  for  which  an  application  for 
a  significant  modification  is  due,  and 
Title  V  insignificant  activities,  and 
insignificant  emission  levels.  Approval 
of  these  revisions  will  ensure 
consistency  between  the  state  and 
federally-approved  rules. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  16,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Judith  Robinson, 
Environmental  Protection  Ageocy.  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to  robinson.judith@epa.gov 
or  to  http://ww\v.regulations.gov.  which 
is  an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Robinson  at  (913)  551-7825,  or 
by  e-mail  at  robinson.juditb@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  rules  section  of  the  Federal 
Register.  EPA  is  approving  the  state's 
operating  permits  program  revisions  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  relevant  adverse 
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comments  to  this  action.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 


a  subsequent  final  rule  based  on  this 
proposed  ad  ion.  EPA  will  not  institute 
a  second  cor  iment  period  on  this  action. 
Any  parties  :  nterested  in  commenting 
on  this  actio]  i  should  do  so  at  this  time. 
Please  note  t  lat  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  be  s  ivered  from  the  remainder 
of  the  rule,  E  ^A  may  adopt  as  final 
those  parts  of  the  rule  that  are  not  the 
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subject  of  an  adverse  comment.  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  September  4,  2003. 
William  W.  Rice, 

Acting  Regional  AdministratoT,  Region  7. 
[FR  Doc.  03-23585  Filed  9-15-03;  8:45  am] 

BILLING  CODE  6560-50-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

September  10,  2003. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Comments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Painela_  Beverly_ 

OIRA_Submission@OMB.EOP.  GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  cmrently  valid  OMB  control 
number. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Permit  for  Movement  of 
Restricted  Animals. 

OMB  Control  Number:  0579-0051. 

Summary  of  Collection:  Title  21, 
U.S.C.  authorizes  sections  111,  114, 
114a,  114-1,  115, 120, 121, 125, 126, 
134a,  134c,  134f,  and  134g  of  the  21 
U.S.C.  These  authorities  permit  the 
Secretary  to  prevent,  control  and 
eliminate  domestic  animal  diseases,  as 
well  as  to  take  actions  to  prevent  and  to 
manage  exotic  animal  diseases.  Disease 
prevention  is  the  most  effective  method 
of  maintaining  a  healthy  animal 
population  and  for  enhancing  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  ability  to  compete  in 
the  world  market  of  animals  and  animal 
product  trade.  When  farm  animals 
become  sick  or  have  been  exposed  to  a 
disease,  it  is  important  that  they  be 
removed  promptly  from  their  farms. 
When  transporting  animals  across  state 
lines,  the  owner  completes  VS  Form  1- 
27,  "Permit  for  Movement  of  Restricted 
Animals". 

Need  and  Use  of  the  Information: 
APHIS  will  collect  the  owner's  name, 
address,  the  animals*  point  of  origin  and 
destination,  the  number  of  cmimals 
being  moved,  the  purpose  of  the 
movement,  and  various  pieces  of  animal 
identification  data  so  that  each  animal 
can  be  identified.  Meat  inspector  to 
report  the  slaughter  of  the  animals  to 
veterinary  services  also  uses  VS  Form 
1-27.  Without  the  information,  APHIS 
would  be  unable  to  effectively  monitor 
and  control  the  movement  of  sick 
animals,  a  situation  that  could  seriously 
compromise  the  health  of  the  U.S. 
livestock  population. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  4,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  996. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Poultry  Imports  and  Export. 

OMB  Control  Number:  0579-0141. 

Summary  of  Collection:  Title  21 
U.S.C.  authorizes  sections  111,  114, 
114a,  115.  120,  121,  125,  126,  134a, 
134c,  134f,  and  134g  of  21  U.S.C.  These 


authorities  permit  the  Secretary  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  brucellosis,- as  well  as 
to  take  actions  to  prevent  and  to  manage 
exotic  diseases  such  as  exotic  Newcastle 
disease  (END)  and  other  foreign 
diseases.  Disease  prevention  is  the  most 
effective  method  for  maintaining  a 
healthy  animal  population  and 
enhancing  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  ability  to 
compete  in  exporting  animals  and 
animal  products.  The  regulations  under 
which  disease  prevention  activities  are 
contained  are  in  Title  9,  Chapter  1, 
Subchapter  D,  and  Parts  91  through  99 
of  the  Code  of  Federal  Regulations.  The 
purpose  of  these  regulations  is  to  allow 
poultry  meat  that  originates  in  the 
United  States  to  be  shipped,  for 
processing  purposes,  to  a  region  where 
exotic  Newcastle  disease  exists,  and 
then  returned  to  the  United  States.  The 
process  entails  the  use  of  four 
information  collection  activities  in  the 
form  of  a  certificate  of  origin,  serial 
numbers,  records  that  must  be 
maintained,  and  cooperative  service 
agreements  that  must  be  signed. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to    - 
ensure  that  imported  poultry  carcasses 
pose  a  negligible  risk  of  introducing 
END  into  the  United  States. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  4. 

Frequency  of  Responses: 
Recordkeepking;  Reporting:  On 
occasion. 

Total  Burden  Hours:  30. 

Animal  and  Plant  Health  Inspection    , 
Service 

Title:  Tuberculosis,  TB  in  Cattle, 
Bison,  and  Goats. 

OMB  Control  Number:  0579-0146. 

Summary  of  Collection:  Tiile  21, 
U.S.C.  authorizes  sections  111,  114, 
114a. 114-1,  115,  120,  121,  125.  126. 
134a,  134c,  134f,  and  134g  of  the  21 
U.S.C.  These  authroities  permit  the 
Secretary  to  prevent,  control  and 
eliminate  domestic  animal  diseases, 
such  as  tuberculosis  and  brucellosis,  as 
well  as  to  take  actions  to  prevent  and  to 
manage  exotic  animal  diseases.  Disease 
prevention  is  the  most  effective  method 
of  maintaining  a  healthy  animal 
population  and  for^enhancing  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  ability  to  compete  in 
the  world  market  of  animals  and  animal 
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product  trade.  APHIS  participates  in  the 
Cooperative  State-Federal  Bovine 
Tuberculosis  Eradication  Program, 
which  is  a  natioaal  program  to  eliminate 
bovine  tuberculosis  from  the  United 
States.  Part  71  of  Title  9.  Code  of 
Federal  Regulations,  provides  for  the 
assignment  of  tuberculosis  risk 
classifications  for  States,  for  the  creation 
of  tuberculosis  risk  status  zone  within 
the  same  State,  and  for  conducting  of 
tests  before  regulated  animals  are 
permitted  to  move  interstate.  The  zone 
system  enhances  the  ability  of  States  to 
move  healthy,  tuberculosis-free  cattle, 
bison,  goats,  and  captive  cervids 
interstate  as  well  as  internationally.  The 
zoning,  testing  and  movement  activities 
will  require  the  use  of  several 
information  collection  activities. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  the  following:  (1) 
Submission  of  a  formal  request  that  a 
zone  within  a  given  State  is  given  a 
different  tuberculosis  status  than  the 
rest  of  the  State,  (2)  aij  epidemiological 
review  of  reports  of  all  testing  for  all 
zones  within  the  State  within  30  days  of 
testing,  (3)  the  submission  of  an  annuaT 
report  to  APHIS  in  order  to  quality  for 
renewal  of  accredited  free  State  or  zon& 
status,  (4)  the  completion  of  a  certificate 
of  tuberculin  test  that  must  accompany 
certain  regulated  animals  that  are 
moved  interstate,  (5)  the  retention,  for  2 
years,  of  any  certificates  documenting 
the  movement  of  regulated  animals  into 
and  out  of  zones;  and  (6)  the  creation  of 
a  tuberculosis  herd  management  plan  as 
a  tool  for  eradicating  the  disease  within 
a  State  or  zone.  Without  the 
information,  APHIS  would  not  be  able 
to  operate  an  effective  tuberculosis 
surveillance,  contaliunent,  and 
eradication  program. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  210. 

Frequency  of  Responses: 
Recordkeepking;  Reporting:  On 
occasion. 

Total  Burden  Hours:  636. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Phytosanitary  Certificates  for 
Imported  Fruits  and  Vegetables. 

OhdB  Control  Number:  0579-0184. 

Summary  of  Collection:  The  United 
States  Department  of  Agriculture  is 
respKinsible  for  preventing  plant 
diseases  or  insect  pests  from  entering 
the  United  States,  preventing  the  spread 
of  pests  not  widely  distributed  in  the 
United  States,  and  eradicating  those 
imported  pests  when  eradication  is  - 
feasible.  TTie  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  authorize  the 


Department 
The  Animal]  and 
Service  (AP}lIS) 
that  will 


entermg 
regions  to  b 
phytosanita^ 
phytosani 
approach 
around  the 
relying  on 
introductior 
Needs  an 
APHIS  will 
certificate  tc 
condition  o 
ispect^d 


rec  uire 
the  United 


itaiy 
thit 


t(i 


was  m 
APHIS  will 
determine 
inspection 
shipment 
Without  this 
need  to 
shipment 
no  pests 
shipment. 

Descript 
or  other  for 

Number  o 

Frequenc} 
On  occasion 

Total 


to  carry  out  this  mission. 
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of  Respondents:  Business 
)rofit. 

Respondents:  4,000. 
of  Responses:  Reporting: 


Bun  en  Hours:  25,000. 
Forest  Servi  :e 

Title:  Airp  lane  Pilot  Qualifications 
and  Approvi  ;1  Record,  Helicopter  Pilot 
Qualificatioi  is  and  Approval  Record, 
Airplane  Dai  a  Record,  and  Helicopter. 

OMB  Coni  ml  Number:  0596-0015. 
'     Summary  of  Collection:  The  Forest 
Service  (FS)  is  the  largest  ovsmer  and 
operator  of  a  ircraft  in  the  federal 
government  Dutside  of  the  Department 
of  Defense.  1  b  conduct  the  Forest 
Service  land  management  mission  FS 
uses  44  own  !d  aircraft  with  315  aircraft 
on  loan  to  U  States  for  fire  suppression 
activities.  Tl  e  majority  of  FS  flying  is  in 
support  of  w  ildland  fire  suppression.  In 
addition  to  t  le  agency-owned  aircraft, 
the  FS  Gontn  icts  with  approximately  400 
vendors  for  «  viation  services  used  in 
resource  pro  ection  and  administrative 
projects.  Coi  tractor  aircraft  and  pilots 
are  used  to  place  water  and  chemical 
retardants  oii  fires,  provide  aerial 
delivery  of  f  refighters  to  fires,  perform 
reconnaissai  ce,  resource  surveys, 
search  for  lo  ;t  personnel,  and  fire 
detection.  C<  ntracts  for  such  services 
established  i  igorous  qualification 
requirement*  for  pilots  and  specific 
condition/equipment/performance 
requirement!  for  aircraft.  The  authority 
is  granted  udder  the  Federal  Aviation 
Administration  Regulations  in  Title  14 
(Aeronautic^  and  Space)  of  the  Code  of 
Federal  Regdlations. 


Needs  and  Use  of  the  Information:  FS 
will  collect  information  using  FS  forms 
to  document  the  basis  for  approval  of 
contract  pilot  and  aircraft  for  use  in 
specific  FS  aviation  missions.  The 
information  collected  from  contract 
pilots  in  face-to-face  meetings  (such  as 
name,  age,  pilot's  license  number, 
number  of  hours  flown  in  type  of 
aircraft,  etc.)  is  based  on  the  length  and 
type  of  contract  but  is  usually  done  on 
a  reoccurring  annual  basis.  Without  the 
information  supplied  on  these  forms,  FS 
contracting  officers  and  pilot/aircraft 
inspectors  cannot  determine  if  pilots 
and  aircraft  meet  the  detailed 
qualification,  and  condition 
requirements  essential  to  safe  efficient 
accomplishment  of  FS  specified  flying 
missions  and  which  are  included  in 
contract  specifications. 

Description  of  respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1,030. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  258. 

Forest  Service 

Title:  Application  for  Permit  Non- 
Federal  Conunercial  Use  of  Roads  by 
Order. 

OMB  Control  Number:  0596-0016. 

Summary  of  Collection:  The  Forest 
Service  (FS)  transportation  system 
includes  approximately  380,000  miles 
of  roads.  These  roads  are  grouped  into 
five  maintenance  levels.  Level  one 
includes  roads  which  are  closed  and 
maintained  only  to  protect  the 
environment.  Level  of  maintenance 
increase  to  level  five  which  is  -     ' 
maintained  for  safe  passenger  car  use. 
The  roads  usually  provide  the  only 
access  to  commercial  products 
including  timber  and  minerals  found  on 
both  Federal  and  private  lands  within 
and  adjacent  to  National  Forests. 
Annual  maintenance  not  performed 
becomes  a  backlog  that  creates  a 
financial  burden  for  the  FS.  To  remedy 
the  backlog  and  pay  for  needed 
maintenance  the  FS  requires 
commercial  users  to  apply  and  pay  for 
a  permit,  to  use  the  FS  Road  System. 
Maintenance  resulting  from  commercial 
use  is  accomplished  through  collection 
of  funds  or  requiring  the  commercial 
users  to  perform  the  maintenance.  The 
vehicle  for  this  is  the  Road  Use  Permit. 
The  authority  for  the  Road  Use  Permit, 
process  comes  from  36  CFR  212.5,  36  ^ 
CFR  212.9  and  36  CFR  261.54.  Section 
212.9  authorizes  the  FS  to  develop  a 
road  system  with  private  in  holders  that 
is  mutually  beneficial  to  both  parties. 
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Need  and  Use  of  the  Information: 
•Persons  wishing  to  haul  commercial 
will  use  form  FS  7700-40.  The  form 
provides  identifying  information  about 
the  applicant  such  as  the  name;  address; 
telephone  number;  description  of 
mileage  of  roads;  purpose  of  use;  use 
schedule;  and  plans  for  future  use.  FS 
will  use  the  information  to  prepare  the 
applicant's  permit  to  identify  the  road 
maintenance  that  is  the  direct  result  of 
the  applicant's  traffic,  to  calculate  any 
applicable  collections  for  recovery  of 
past  Federal  investments  in  roads  and 
assure  that  the  requirements  are  met. 
Without  the  Road  Use  Permit,  the 
backlog  of  maintenance  would  increase 
and  the  FS  would  have  great  difficulty 
providing  the  transportation  system 
necessary  to  meet  its  mission. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  State,  Local  or  Tribal 
Government;  Not-for-profit  institutions. 

Number  of  Respondents:  2000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  500. 

Rural  Business-Cooperative  Service 

Title:  Notice  of  Funds  Availability 
Inviting  Applications  for  the  Renewable 
Energy  Systems  and  Energy 
Improvements  Greint  Program. 

OMB  Control  Number:  0570-0044. 

Summary  of  Collection :  The 
establishing  of  the  Renewable  Energy 
Systems  and  Energy  Efficiency 
Improvements  Program  under  Title  IX, 
Section  9006  requires  the  Secretary  of 
Agriculture  to  create  a  program  to  make 
direct  loans,  loan  guarantees,  grants  ta 
fcirmers,  ranchers  and  rural  small 
business  to  purchase  renewable  energ\' 
systems  and  make  energy  efficiency 
improvements.  The  program  is  designed 
to  help  farmers,  ranchers  and  rural 
small  businesses  reduce  energy  cost  and 
consumption,  develop  new  income 
strieams  and  help  meet  the  nation's 
critical  energy  needs.  Mandator^' 
funding  beginning  in  fiscal  year  (FY) 
2003  is  provided  to  the  Rural  Business- 
Cooperative  Service  (RBS)  annually  for 
5  years;  however,  RBS  has  decided  to 
execute  the  grant  program  only  for  FY 
2003. 

Need  and  Use  of  the  Information:  RBS 
will  use  the  information  to  determine 
applicant/grantee  eligibility,  project 
feasibility  and  to  ensure  that  grantees 
operate  on  a  sound  basis  and  use  grant 
funds  for  authorized  purposes. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  133. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly. 


Total  Burden  Hours:  6,251. 
Rural  Utilities  Service 

Title:  7  CFR  Part  1738,  Rural 
Broadband  Access. 

OMB  Control  Number:  0572-NEW 

Summary  of  Collection:  Adding  Title 
VI,  Rural  Broadband  Access,  amended 
The  Rural  Electrification  Act  of  1936 
(RE  Act),  to  provide  loans  and  loan 
guarantees  to  fund  the  cost  of 
construction,  improvement,  or 
acquisition  of  facilities  and  equipment 
for  the  provision  of  broadband  service 
in  eligible  rural  commimities  in  States 
and  territories  of  the  United  States.  The 
regulation  prescribes  the  types  of  loans 
available,  facilities  financed  and  eligible 
applicants,  as  well  as  minimum  credit 
support  requirements  considered  for  a 
loan.  In  addition.  Tide  VI  of  the  RE  Act 
requires  that  Rural  Utilities  Service 
(RUS)  make  or  guaremtee  a  loan  only  if 
there  is  reasonable  assurance  that  the 
loan  together  with  all  outstanding  loans 
and  obligations  of  the  borrower  will  be 
repaid  in  full  within  the  time  agreed. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to 
determine  whether  an  applicant's 
eligibility  to  borrow  from  RUS  under  the 
terms  of  the  RE  Act  and  that  the 
applicant  complies  with  statutory, 
regulatory  and  administrative  eligibility 
requirements  for  loan  assistance.  RUS 
will  use  the  information  to  determine     - 
that  the  Government's  security  for  loans 
made  are  reasonably  adequate  and  that 
the  loans  will  be  repaid  within  the  time 
agreed. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  300. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  28,475. 

Rural  Housing  Service 

Title:  7  CFR  1980-D.  Rural  Housing 
Loans. 

OMB  Control  Number:  0575-0078. 

Summary  of  Collection:  The  Rural 
Housing  Service  (RHS)  is  a  credit 
agency  for  rural  development  for  the 
U.S.  Department  of  Agriculture.  The 
purpose  of  the  Guaranteed  Rural 
Housing  (GRH)  program  is  to  assist  low 
and  moderate-income  individuals  and 
families  in  acquiring  or  constructing  a 
single-family  residence  in  a  rural  area 
with  loans  made  by  private  lenders. 
Eligibility  for  this  program  includes  low 
to  moderate-income  families  or  persons 
whose  income  does  not  exceed  115%  of 
the  median  income  for  the  area.  The 
information  requested  by  RHS  includes 
borrower  financial  information  such  as 


household  income,  assets  and  liabilities, 
and  monthly  expenses. 

Need  and  Use  of  the  Information:  All 
information  collected  is  vital  for  RHS  to 
determine  if  borrowers  qualify  for  all 
the  assistance  for  which  they  are 
eligible.  Information  requested  by 
lenders  is  required  to  ensure  lenders  are 
eligible  to  participate  in  the  GRH 
program  and  are  in  compliance  with 
OMB  Circular  A-1 29.  If  the  information 
were  collected  less  frequently  or  not  at 
all,  the  agency  could  not  effectively 
monitor  lenders  and  assess  the  program. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  37  A56. 

Frequency  of  Responses:  Reporting: 
Monthly;  On  occasion. 

Total  Burden  Hours:  120,442. 

Rural  Housing  Service 

Title:  7  CFR  1940-G,  Environmental 
Program. 

OMB  Control  Number:  0575-0094. 
Summary  of  Collection:  The  National 
Environmental  Policy  Act  (NEPA) 
requires  Federal  agencies  prior  to  the 
approval  of  proposed  actions  to 
consider  the  potential  environmental 
impacts  of  these  actions.  Consequently, 
for  the  agencies  to  comply  with  NEPA. 
it  is  necessary  to  have  information  on 
the  types  of  environmental  resources  on 
site  or  in  the  vicinity  that  might  impact 
the  proposed  action.  Also,  information 
is  required  on  the  nature  of  the  project 
selected  by  the  applicant. 

Need  and  Use  of  the  Information:  The 
agency  will  collect  environmentaTdata 
using  form  RD  1940-20,  Request  for 
Environmental  Information.  Having  all 
activities  and  environmental 
information  on  the  proposed  project  site 
will  enable  the  Agency  official  to 
determine  the  magnitude  of  the 
potential  environmental  impacts  and 
whether  the  project  is  controversial  for 
environmental  reasons.  The  agency 
failure  to  collect  environmental 
information  would  result  in  a  violation 
of  NEPA.  Thus,  the  agency  would  have 
no  basis  to  support  a- decision  regarding 
the  need  for  an  environmental  impact 
statement. 

Description  of  Respondents:  Farms: 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  3,915. 

Frequency  of  Responses:  Reporting: 
On  occasion. 
.  Total  Burden  Hours:  21 .812. 

National  Agricultural  Statistics  Service 

Title:  Farm  and  Ranch  Irrigation 
Survey. 
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OMB  Control  Number  0535-0234. 

Summary  of  Collection:  The  Farm  and 
Ranch  Irrigation  Survey  (FRIS)  has 
provided  detailed  data  on  water 
management  practices  and  water  uses  in 
American  agriculture  for  the  past  two 
decades.  The  2003  FRIS  will  gather  data 
describing  the  irrigation  activities  of 
U.S.  farm  operations.  Some  of  these 
activities  are  of  national  concern,  such 
as  the  use  of  chemigation,  fertigation 
and  water-conserving  practices  of 
irrigators.  The  FRIS  is  an  integral  part  of 
the  2002  Census  of  Agriculture  and  is 
conducted  under  the  authority  of  the 
Census  of  Agriculture  Act  of  1997  (Pub. 
L.  105-113). 

Need  and  Use  of  the  Information: 
NASS  will  collect  mformation  from  the 
FRIS  on  acres  irrigated  by  land  use 
category,  acres  and  yields  of  irrigated 
and  non-irrigated  crops,  quantity  of 
water  applied  and  method  of 
application  fo  selected  crops,  acres 
irrigated  and  quantity  of  water  used  by 
sources,  acres  irrigated  by  type  of  water 
distribution  systems,  and  number  of 
irrigation  wells  and  pumps.  The 
primary  purpose  of  FRIS  is  to  provide 
detailed  data  relating  to  on-farm 
irrigation  activities  for  use  in  preparing 
a  wide  variety  of  water-related  local 
programs,  economic  models,  legislative 
initiatives,  market  analyses^  and 
feasibility  studies.  The  absence  of  FRIS 
would  certainly  affect  irrigation  policy 
decisioii. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  25,000. 

Frequency  of  Responses:  Reporting: 
Other-(one-time) . 

Tofa7  Burden  Hours:  15,250. 

Ruth  Brown, 

Departmental  information  Collection 
Clearance  Officer.  . 

[FR  Doc.  03-23528  Filed  9-15-03;  8:45  am] 
BILLING  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Information  Collection;  Guaranteed 
Farm  Loan  Programs 

AGENCY:  Farm  Service  Agency,  USD  A. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Farm  Service  Agency  (FSA)  is  seeking 
comments  from  all  interested 
individuals  and  entities  on  the 
extension  and  revision  of  currently 
approved  information  used  in  support 
of  the  guaranteed  "Farm  Loan  Programs 
(FLP).  The  collection  of  information  is 
intended  to  reduce  paperwork  burden 
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Loans. 
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on  program  Darticipants  and  agency 
employees,  nake  assistance  available  to 
more  farmeis,  reduce  the  costs  of  the 
program,  and  enhance  the  fiscal 
integrity  of '  he  program. 

DATES:  Com  nents  on  this  notice  must  be 
received  on  ar  before  November  17, 
2003  to  be  a  isured  consideration. 

ADDRESSES:  Comments  concerning  this 
notice  shou  d  be  addressed  to  Tracy  L. 
Jones,  Senia  r  Loan  Officer,  USDA  Farm 
Service  Age:  icy.  Loan  Making  Division. 
1400  Independence  Avenue,  SW.,  Stop 
0522,  Washington,  DC  20250-0522,  and 
to:  the  Desk  Office  for  Agriculture, 
Office  of  Inf  jrmation  and  Regulatory 
Affairs,  Offii  :e  of  Management  and 
Budget,  Washington,  DC  20503. 
Comments  t  lay  be  submitted  by  email 
to:  tracyjones@wdc.usda.gov.  Copies  of 
the  informal  ion  collection  may  be 
obtained  by  contacting  Tracy  Jones. 

FOR  FURTHEF 

Tracy  Jones, 
(202)  720-31  89 

SUPPLEMENTARY  INFORMATION: 

762 — Guaranteed  Farm 


INFORMATION  CONTACT: 

Loan  Making  Division, 


iVumfeer;  0560-0155. 
Date  of  Approval:  March 


Type  ofRt  quest:  Extension  and 
Revision  to  ( .  Currently  Approved 
Information  Collection. 

Abstract: '  'he  information  collected 
under  GMB  Control  Number  0560-0155 
is  needed  to  effectively  administer  the 
FSA  guarant  sed  farm  loan  programs. 
The  informa  ion  is  collected  by  the  FSA 
loan  official  in  consultation  with 
participatinj  commercial  lenders.  The 
basic  object!  /e  of  the  guaranteed  loan 
program  is  ti  i  provide  credit  to 
applicants  w  ho  are  unable  to  obtain 
credit  from  1  ending  institutions  without 
a  guEirantee.  The  reporting  requirements 
imposed  on  he  public  by  the 
regulations  i  t  7  CFR  part  762  are 
necessary  to  administer  the  guaranteed 
loan  prograr  i  in  accordance  with 
statutory  rec  jirements  of  the 
Consolidate)  Farm  and  Rural 
Developmen  t  Act  and  are  consistent 
with  comma  nly  performed  lending 
practices.  Cc  Uection  of  information  after 
loans  are  ma  de  is  necessary  to  protect 
the  Governn  ent's  financial  interest. 

Estimate  cf  Respondent  Burden: 
Public  repor  ing  burden  for  the 
collection  ol  information  in  this 


regulation  is 


estimated  to  average  0.7535 


hours  per  rei  ponse.  Respondents: 
Commercial  Banks,  Farm  Credit  System, 
farmers  and  ranchers. 

Estimated  Number  of  Respondents: 
5,500  lendei  3,  9,000  loan  applicants. 


Estimated  Number  of  Responses  per 
Respondent:  49.90  per  lender,  2.14  per 
loan  applicant. 

Estimated  Total  Annual  Burden  on 
Respondents:  221,360. 

Comment  is  invited  on:  (a)  Whether 
collection  of  information  is  necessary 
for  the  above  stated  purposes  and  the 
proper  performance  of  FSA,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  being  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  conunents  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
Office  of  Management  and  Budget 
Approval. 

Signed  in  Washington,  DC  on  September  9, 
2003. 

James  R.  Little, 

Administrator,  Farm  Service  Agency. 

[FR  Doc.  03-23529  Filed  9-15-03;  8:45  am) 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  in  the 
National  Handbook  of  Conservation 
Practices 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  of  the 
intention  of  the  Natural  Resources 
Conservation  Service  (NRCS)  to  issue  a 
series  of  new  or  revised  conservation 
practice  standards  in  its  National 
Handbook  of  Conservation  Practices. 
These  standards  include:  Brush 
Management,  Forage  Harvest 
Management,  Irrigation  System — 
Sprinkler,  Irrigation  Water 
Conveyance — Ditch  and  Canal  Lining — 
Flexible  Membrane,  Stream  Crossing, 
Structure  for  Water  Control,  and  Well 
Decommissioning.  These  standards  are 
used  to  convey  national  guidance  in 
developing  Field  Office  Technical 
Guide  Standards  used  in  the  States  and 


Federal  Register /Vd.  68,  No.  179 /Tuesday,  September  16,  2003 /Notices 


54201 


the  Pacific  Basin  and  Caribbean  Areas. 
NRCS  State  Conservationists  and 
Directors  for  the  Pacific  Basin  and 
Caribbean  Areas  who  choose  to  adopt 
these  practices  for  use  within  their 
States/areas  will  incorporate  them  into 
Section  IV  of  their  Field  Office 
Technical  Guides.  These  practices  may 
be  used  in  resource  management 
systems  that  treat  highly  erodible  land, 
or  on  land  determined  to  be  wetland. 
EFFECTIVE  DATES:  Comments  will  be 
received  for  a  30-day  period,  starting  on 
the  date  of  this  publication.  This  series 
of  new  or  revised  conservation  practice 
standards  will  be  adopted  after  the  close 
of  the  30-day  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Single  copies  of  these  standards  are 
available  from  NRCS-CED  in 
Washington,  DC.  Submit  individual 
inquiries  and  return  any  comments  in 
writing  to  William  Hughey,  National 
Agricultural  Engineer,  Natural 
Resoiu-ces  Conservation  Service,  Post 
Office  Box  2890,  Room  6139-S, 
Washington,  DC  20013-2890.  The 
telephone  number  is  (202)  720-5023. 
The  standards  are  also  available,  and 
can  be  downloaded  from  the  Internet  at: 
http://www.ftw.nrcs.usda.gov/ 
practice_stds.html. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  make  available,  for 
public  review  and  comment,  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  For  the  next  30  days,  NRCS  will 
receive  comments  on  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  NRCS 
regarding  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 

Signed  in  Washington,  DC,  on  September 
4,  2003. 
Bruce  I.  Knight,  « 

Chief,  Natural  Resources  Conservation 
Service. 

[FR  Doc.  03-23576  Filed  9-15-03;  8:45  am] 

BILUNG  CODE  34^0-^6-t^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  030527134-3220-02] 

Data  Sharing  Activity 

AGENCY:  Bureau  of  the  Census, 
Department  of  Commerce. 

ACTION:  Notice  of  determination. 


SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  conducts  the  Siuvey  of 
Industrial  Research  and  Development 
(R&D).  The  National  Science 
Foundation  (NSF)  provides  the  funding 
for  this  data  collection.  The  Census 
Bureau  will  provide  data  collected  from 
the  1997  and  1999  R&D  surveys  to  the 
Bureau  of  Economic  Analysis  (BEA)^  for 
statistical  purposes  exclusively.  In 
accordance  with  the  requirement  of 
section  524(d)  of  the  Confidential 
Information  Protection  and  Statistical 
Efficiency  Act  of  2D02  (CIPSEA),  we 
provided  the  opportunity  for  public 
comment  on  this  data-sharing  action 
(see  the  Jime  3,  2003,  edition  of  the 
Federal  Register  (68  FR  33094)). 
Through  the  use  of  these  shared  data, 
the  BEA  will  augment  its  existing  R&D- 
related  data,  identiiy  data  quality  issues 
arising  from  reporting  differences  in  the 
BEA  and  Census  Bureau  surveys,  and 
improve  its  survey  sample  frames.  The 
NSF  will  be  provided  non-confidential 
aggregate  data  (public  use)  and  reports 
that  have  cleared  Census  Bureau 
disclosure  review.  Disclosure  review  is 
a  process  conducted  to  verify  that  the 
data  to  be  released  do  not  reveal  any 
confidential  information. 

DATES:  The  Census  Bureau  will  make 
the  data  collected  from  the  199^  and 
1999  Survey  of  Industrial  Rese  uch  and 
Development  available  to  BEA  on 
September  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  on 
this  program  should  be  directed  to 
Kimberly  Moore,  Assistant  Division 
Chief  for  Special  Studies  and  M3 
Programs,  Manufacturing  and 
Construction  Division,  U.S.  Census 
Bvu-eau,  4700  Silver  Hill  Road, 
Washington,  DC  20233-6900,  by  phone 
on  (301)  763-7643  or  by  fax  (301)  457- 
4583. 

SUPPLEMENTARY  INFORMATION: 

Background 

CIPSEA  (Pub.  L.  107-347,  Subtitle  V) 
allows  the  Census  Bureau  and  the  BEA 
to  share  certain  business  data  for 
statistical  purposes  exclusively.  Section 
524(d)  of  the  Act  required  a  Federal 
Register  notice  announcing  the  intent  to 
share  data  (allowing  60  days  for  public 
comment). 

On  June  3,  2003  (68  FR  33094),  the 
Census  Biu'eau  published  in  the  Federal 
Register  a  notice  of  this  proposed  data- 
sharing  activity  and  request  for 
comment  on  the  subject.  The  Census 
Bureau  did  npt  receive  any  public 
comments. 


Shared  Data 

The  Census  Bureau  will  provide  the 
BEA  with  data  collected  from  the  1997 
and  1999  R&D  surveys.  The  BEA  also 
will  share  data  from  its  1997  Foreign 
Direct  Investment  in  the  United  States 
and  1999  U.S.  Direct  Investment  Abroad 
surveys  with  the  Census  Bureau.  The 
BEA  issued  a  separate  notice  addressing 
this  issue. 

The  BEA  will  use  these  data  for 
statistical  purposes  exclusively. 
Through  record  linkage,  the  BEA  will 
augment  its  existing  R&D-related  data, 
identify  data  quality  issues  arising  from 
reporting  differences  in  the  BEA  and 
Census  Bureau  surveys,  and  improve  its 
survey  sample  frames. 

Statistical  Purposes  for  the  Shared  Data 

The  data  collected  from  the  R&D 
survey  estimate  the  expenditures  of 
research  and  development  performed  by 
United  States-based  industrial  firms. 
The  survey  is  conducted  annually; 
however,  the  data  to  be  shared  are  from 
the  1997  and  1999  surveys  only. 
Statistics  from  the  annual  surveys  are 
published  in  the  NSF's  annual 
publication  series  "Research  and 
Development  in  Industry."  Data 
collected  by  this  survey  include 
company  characteristics  and  R&D 
spending  information.  Characteristics 
data  include  net  sales,  total 
employment,  and  employment  of 
scientists  and  engineers.  R&D  spending 
data  include  the  following:  total 
spending;  federally  funded  (total  and  by 
agency)  spending  for  basic  and  applied 
R&D,  for  basic  research  by  field,  and  for 
applied  R&D  by  product  group  and 
energy  and  pollution  abatement 
activities;  R&D  spending  by  state:  and 
R&D  financed  by  domestic  firms  but 
performed  abroad.  All  data  are  collected 
imder  sections  131,  182,  224,  and  225  of 
Title  13,  United  States  Code  (U.S.C). 

Data  Access  and  Confidentiality 

Title  13,  U.S.C,  protects  the 
confidentiality  of  these  data.  These  data 
may  be  seen  only  by  persons  sworn  to 
uphold  the  confidentiality  of  the 
information.  Access  to  the  shared  data 
will  be  restricted  to  specifically 
authorized  personnel  and  will  be 
provided  for  statistical  purposes  only. 
All  BEA  employees  with  access  to  these 
data  will  attain  Census  Bureau  Special 
Sworn  Status — meaning  that  they,  under 
penalty  of  law,  must  uphold  the  data's 
confidentiality.  Selected  NSF  employees 
will  provide  the  BEA  with  expertise  on 
the  aspects  of  R&D  performance  in  the 
United  States  and  by  U.S.  companies 
abroad;  these  NSF  consultants  assisting 
with  the  work  at  the  BEA  also  will 
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attain  Census  Bureau  Special  Sworn 
Status.  No  confidential  data  will  be 
provided  to  the  NSF.  To  further 
safeguard  the  confidentialit}'  of  these 
data,  the  Census  Bureau  will  conduct  an 
Information  Technology  security  review 
of  the  BEA  prior  to  sharing  any  data 
files.  Any  results  of  this  research  are 
subject  to  Census  Bureau  disclosure 
protection. 

Dated:  September  10,  2003. 
Charles  Louis  Kincannon, 

Director,  Bureau  of  the  Census. 

[FP  Doc.  03-23526  Filed  9-15-03;  8:45  am] 

BILLING  CODE  351(M>7-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[DocKet  43-2003] 

Proposed  Foreign-Trade  Zone — 
Alexandria,  Louisiana;  Appiication  and 
Pubiic  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Board  of 
Commissioners  of  the  England 
Economic  and  Industrial  Development 
District,  to  establish  a  general-purpose 
foreign-trade  zone  at  sites  in  Alexandria, 
Louisiana,  adjacent  to  the  Morgan  City, 
Louisiana,  Customs  port  of  entry.  The 
FTZ  application  was  submitted 
pursuant  to  the  provisions  of  the  FTZ 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
September  8,  2003.  The  applicant  is 
authorized  to  make  the  proposal  under 
Sections  61,  64  and  65  of  Title  51  of  the 
Louisiana  Revised  Statutes  of  1950,  as 
amended. 

The  proposed  zone  would  consist  of 
three  sites  covering  1,828  acres  in  the 
Alexandria  area:  Site  1  (1594  acres) — 
within  the"2,351-acre  England  Airpark 
complex  (owned  by  the  applicant),  1611 
Arnold  Drive,  Alexandria:  Site  2  (124 
acres) — at  the  Port  of  Alexandria  (owned 
by  the  Alexandria  Regional  Port 
Authority),  600  Port  Road,  Alexandria; 
and.  Site  3  (110  acres) — within  the 
Central  Louisiana  Eco  Business  Park 
(owned  by  the  Central  Louisiana 
Chamber  of  Commerce),  7636  Highway 
1 .  South,  Alexandria.  The  England 
Airpark  was  formerly  the  England  Air 
Force  Base  and  is  currently  being 
developed  for  commercial  use.  The 
Alexandria  International  Airport  and  it's 
fueling  facilities  are  included  within  the 
Airpark. 

The  application  indicates  a  need  for 
zone  services  in  the  Alexandria, 
Louisiana,  area.  Several  firms  have 
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Dated:  Seplinber  8,  2003. 
Dennis  Pucciiplli, 

Executive  Sec. 

[FR  Doc.  03-2^621  Filed  9-15-03;  8:45  am] 

BILUNG  CODE 


3!  lO-DS-P 


DEPARTMEI  IT  OF  COMMERCE 

Foreign-Traae  Zones  Board 
[Docket  44-2003] 

Foreign-Trade  Zone  40— Cleveland, 
Ohio,  Area;  Application  for  Expansion 

An  applies  tion  has  been  submitted  to 


the  Foreign-' 


(the  Board),   ly  the  Cleveland-Cuyahoga 


rade  Zones  (FTZ)  Board 


County  Port  Authority,  grantee  of 
Foreign-Trade  Zone  40,  requesting 
authority  to  expand  its  zone  in  the 
Cleveland,  Ohio,  area,  within  the 
Cleveland  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  September  10,  2003. 

FTZ  40  was  approved  on  September 
29,  1978  (Board  Order  135,  43  FR  46886, 
10/11/78)  and  expanded  in  June  1982 
(Board  Order  194,  47  FR  27579,  6/25/ 
82):  April  1992  (Board  Order  574,  57  FR 
13694,  4/17/92);  Februarv  1997  (Board 
Order  870,  62  FR  7750,  2/20/97;  June 
1999  (Board  Order  1040.  64  FR  33242. 
6/22/99):  April  2002  (Board  Order  1224, 
67  FR  20087,  4/15/02);  and,  August 
2003  (Board  Order  1289,  68  FR  52384, 
9/3/03;  Board  Order  1290,  68  FR  52384, 
9/3/03:  and.  Board  Order  1295,  68  FR 
52383,  9/3/03). 

The  general-purpose  zone  project 
currently  consists  of  the  following  sites 
in  the  Cleveland,  Ohio,  area:  Site  1 
(1,339  acres)— Port  of  Cleveland 
complex,  Cleveland  Bulk  Terminal  and 
Tow  Path  Valley  Business  Park, 
Cleveland;  Site  2  (175  acres)— the  IX 
Center  (formerly  the  "Cleveland  Tank 
Plant"),  in  Brook  Park,  adjacent  to  the 
Cleveland  Hopkins  International 
Airport;  Site  3  (l,942acres) — Cleveland 
Hopkins  International  Airport  complex 
and  the  adjacent  Snow  Road  Industrial 
Park,  Brook  Park;  Site  4  (450  acres)— 
Burke  Lakefront  Airport,  1501  North 
Marginal  Road,  Cleveland:  Site  5  (298 
acres) — Emerald  Valley  Business  Park, 
Cochran  Road  and  Beaver  Meadow 
Parkway,  Glenwillow;  Site  6  (30 
acres)— Collinwood  site.  South  Waterloo 
(South  Marginal)  Road  and  East  152nd 
Street,  Cleveland:  Site  7  (47  acres) — 
Water  Tower  Industrial  Park,  Coit  Road 
and  East  140th  Street.  Cleveland:  S/ff?  8 
(174  acres) — Strongsville  Industrial 
Park,  Royaiton  Road  (State  Route  82), 
Strongsville;  Site  9(13  acres)- East  40th 
Street  between  Kelley  &  Perkins 
Avenues  (3830  Kelley  Avenue), 
Cleveland;  and,  Site  20  (15  acres) — 
Frane  Industrial  Park,  Forman  Road, 
Ashtabula.  An  application  is  pending 
with  the  FTZ  Board  to  expand  FTZ  40 
'  to  -include  a  site  at  the  Harbour  Point 
Business  Park  in  Vermilion,  Ohio 
(Docket  33-2003). 

The  applicant  is  now  requesting 
authority  to  expand  existing  Site  3  to 
include  the  Brook  Park  Road  Industrial 
Park  (322  acres),  17601  Brook  Park 
Road,  Brook  Park  (Cuyahoga  County). 
The  site  is  immediately  adjacent  to  the 
Cleveland  Hopkins  International  Airport 
and  is  being  developed  as  an  industrial 
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park.  It  is  owned  by  the  Ford  Motor 
Company.  The  site  will  provide  public 
warehousing  and  distribution  services 
to  area  businesses.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building,  Suite  4100W, 
1099  14th  Street,  NW..  Washington,  DC 
20005. 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  FCB, 
Suite  4100W,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
November  17.  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15 -day 
period  (to  December  1,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
address  Number  1  listed  above,  and  at 
the  U.S.  Department  of  Commerce 
Export  Assistance  Center,  600  Superior 
Avenue  East,  Suite  700,  Cleveland,  OH 
44114. 

Dated:  September  10.  2003. 
Dennis  Puccinelii, 
Executive  Secretary. 

[FR  Doc.  03-23622  Filed  9-15-03;  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-602] 

Gray  Portland  Cement  and  Clinker 
from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  May  12,  2003,  the 
Department  of  Commerce  published  the 
preliminar\'  results  of  administrative 
review  of  the  antidumping  duty  order 
on  gray  portland  cement  and  clinker 
from  Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX,  S.A.  de 
C.V.,  and  its  affiliate,  GCC  Cemento, 
S.A.  de  C.V.  The  period  of  review  is 
August  1,  2001,  through  July  31,  2002. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  is 
listed  below  in  the  "Final  Results  of 
Review  "  section  of  this  notice. 
EFFECTIVE  DATE:  September  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  . 

Hermes  Pinilla  or  Brian  Ellman.  Office 
of  AD/CVD  Enforcement  3.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230; 
telephone:  (202)  482-3477  or  (202)  482- 
4852,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  12,  2003,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  See  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review:  Gray  Portland 
Cement  and  Clinker  From  Mexico,  68 
FR  25327  (Preliminary  Results). 

We  invited  parties  to  comment  on  the 
Preliminary  Results.  In  June  2003,  we 
received  case  and  Vebuttal  briefs  from 
the  petitioner,  the  Southern  Tier  Cement 
Committee,  and  from  the  respondents, 
CEMEX,  S.A.  de  C.V.  (CEMEX),  and 
GCC  Cemento,  S.A.  de  C.V.  (GCCC).  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primeuy 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
2523.29  and  cement  clinker  is  currently 
classifiable  under  HTS  item  nunjber 


2523.10.  Gray  portland  cement  has  also 
been  entered  under  HTS  item  number 
2523.90  as  "other  hydraulic  cements." 
The  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes 
only.  The  Department's  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review,  and  to  which  we 
have  responded,  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  "Issues  and  Decision 
Memorandum"  (Decision 
Memorandum)  from  Jeffrey  May,  Deputy 
Assistant  Secretan,'.  to  James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration,  dated  September  9, 
2003,  which  is  hereby  adopted  by  this 
notice.  The  Decision  Memorandum  is 
on  file  in  Import  Administration's 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  of  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum  is 
available  on  the  Internet  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  corrected  certain 
programming  and  clerical  errors  in  our 
preliminary'  results,  where  applicable. 
These  changes  are  discussed  in  the 
relevant  sections  of  the  Decision 
Memorandum. 

Final  Resulte  of  Review 

We  determine  that  the  following 
weighted-average  margin  exists  for  the 
collapsed  parties,  CEMEX  and  GCCC. 
for  the  period  August  1,  2001,  through 
July  31,  2002: 

Exporter/manufacturer       ^^^^^^^, 


CEMEX/GCCC 


79.81 


Assessment  Rates 

The  Department  shall  determine,  and 
the  Bureau  of  Customs  and  Border 
Protection  (Customs)  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  issue  appropriate 
assessment  instructions  directly  to 
Customs  within  15  days  of  publication 
of  these  final  results  of  review.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  an  exporter/importer- 
specific  assessment  rate.  For  the  sales  in 
the  United  States  through  the 
respondent's  affiliated  U.S.  parties,  we 
divided  the  total  duinping  margin  for 
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the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales.  We  will 
direct  Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  entries . 
during  the  review  period  (see  19  CFR 
351.212(a)). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a  ' 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursemant  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

Cash-Deposit  Requirements 

As  discussed  in  the  Decision 
Memorandum,  we  have  determined  that 
it  is  appropriate  to  require  a  per-unit 
cash-deposit  amount  for  entries  of 
subject  merchandise  produced  or 
exported  by  CEMEX/GCCC.  The 
following  deposit  requirements  shall  be 
effective  upon  publication  of  this  notice 
of'final  results  of  administrative  review 
for  all  shipments  of  gray  portland 
cement  and  clinker  from  Mexico, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash- 
deposit  amount  for  CEMEX/GCCC  will 
be  $61.60  per  metric  ton;  (2)  for 
previously  investigated  or  reviewed 
companies  not  listed  above,  the  cash- 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  or  any 
previous  reviews  or  the  original  less- 
than-fair-value  (LTFV)  investigation  but 
the  manufacturer  is,  the  cash-deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  61.85 
percent,  which  was  the  "all  others"  rate 
in  the  LTFV  investigation.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Gray  Portland  Cement  and 
Clinker  from  Mexico,  55  FR  29244  (July 
18, 1990).  The  deposit  requirements 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 


oi  der : 


ccm 


with  19  CFF 
notification 
APO  material 
protective 
Failure  to 
and  the  ternis 
sanctionable 
These  finajl 
review  and 
published  in 
751(a)(1)  an< 
CFR351.21C( 


Dated:  Sep  timber 
Joseph  A.  Spe 

Acting  Assistant 


351.305.  Timely 
af  return/ destruction  of 
s  or  conversion  to  judicial 
is  hereby  requested. 

ply  with  the  regulations 

of  an  APO  is  a 
violation.  '• 

results  of  administrative 
Notice  are  issued  and 
accordance  with  sections 

777(i)(l)oftheActandl9 
c). 


9,  2003.      . 
rini. 

Secretary  for  Import 


Administratio  7. 

Appendix  Issues  in  the  Decision 
Memoranduln 

1 .  Revocatioi  i  \ 

2.  Sales-Belc  w-Cost  Test 

3.  Arm's-Ler  gth  Test 

4.  Regional  J  ssessment 

5.  Bag  vs.  Bu  k 

6.  Adverse  F  icts  Available 

7.  Swap  Sale  3  ^ 

8.  Difference  in-Merchandise 
Adjustment 

9.  Selling  Ex  jenses 

10.  Cash  Deposits 

1 1 .  Interest  I  ate  for  Credit  Expenses 

12.  Ministeriil  Errors 

(FR  Doc.  03-2: 1619  Filed  9-15-03;  8:45  am] 
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DEPARTMEI  IT  OF  COMMERCE 

National  Oct  anic  and  Atmospheric 
Administrati  >n 


Notice  of  Designation 

Francisco 

Research 


Bay 


Re  serve 


'  Oce  an 


Estiiarine  Reserves- Division, 
and  Coastal  Resource 
National  Ocean  Service, 
Ocelanic  and  Atmospheric 
,  Department  of 


AGENCY: 

Office  of 

Management 

National 

Administratibn 

Commerce 

ACTION:  Notide  of  designation 


(f( 


1SC3 

:isc3 


SUMMARY 

the  National 

Administration 

Department 

designated 

San  Franci 

San  Franc 

Research 

On  August 
Conrad  C. 
Secretary  for 
signed  findi 
Francisco 
Research 
to  Section  31 
Management 


of  the  San 
National  Estuarine 
California 


Nc  tice  is  hereby  given  that 
Dceanic  and  Atmospheric 
(NOAA),  U.S. 
Commerce,  has 
certain  lands  and  waters  of 
Bay  in  California  as  the 
Bay  National  Esturaine 


Resprve. 

27,2003,  Vice  Admiral 
La  Jtenbacher,  Under  . 
Oceans  and  Atmosphere, 
designating  the  San 
National  Estuarine 

in  California  pursuant 
of  the  Coastal  Zone 
Act  of  1972,  as  amended, 


iigs 
Ba/ 
Res  3rve 


16  U.S.C.  1461,  and  its  implementing 
regulations  at  15  CFR  part  921.  The 
State  of  California  Coastal  Zone 
Management  Program  has  certified  that 
the  Reserve  designation  is  consistent  to 
the  maximum  extent  practicable  with  its 
program.  A  copy  of  the  official  Record 
of  Decision  is  available  for  public 
review  from  NOAA's  Office  of  Ocean 
and  Coastal  Resource  Management  at 
the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Garfield  at  (301)  713-3155, 
extension  171,  Estuarine  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resoiu-ce  Management,  National  Ocean 
Service,  NOAA,  1305  East  West 
Highway,  N/0RM5,  Silver  Spring, 
Maryland  20910. 

Dated:  September  9,  2003. 
Jamison  S.  Hawkins;, 

Deputy  Assistant  Administrator,  Ocean 

Services  and  Coastal  Zone  Management, 

National  Oceanic  and  Atmospheric 

Administration. 

[FR  Doc.  03-23539  Filed  9-15-03;  8:45  am] 

BILLING  CODE  3S10-O8-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  03-C0003] 

Brunswick  Corp.,  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 


summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  118.20.  Published 
below  is  a  provisionally-accepted       ^ 
Settlement  Agreement  with  Brunswick 
Corporation,  containing  a  civil  penalty 
of  $1,000,000.00. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  October  1 , 
2003. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  03-C0003,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-7587. 
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SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  September  11.  2003. 
Todd  A.  Stevenson, 

Secretary. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  is  made 
by  and  between  the  staff  ("staff")  of  the 
U.S.  Consumer  Product  Safety 
Commission  ("the  Commission")  and 
Brunswick  Corporation  ("Brunswick"  or 
"Respondent"),  a  corporation,  in 
accordance  with  16  CFR  1118.20  of  the 
Commission's  Procedures  for 
Investigations,  Inspections,  and 
Inquiries  under  the  Consumer  Product 
Safety  Act  ("CPSA").  This  Settlement 
Agreement  settles  the  staffs  allegations 
set  forth  below. 

I.  The  Parties 

2.  The  Commission  is  an  independent 
Federal  regulatory  agency  responsible 
for  the  enforcement  of  the  Consumer 
Product  Safety  Act,  15  U.S.C.  2051  et 
seq. 

3.  Brunswick  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware  with  its  principal 
corporate  offices  located  at  1  North 
Field  Court,  Lake  Forest,  IL  60045. 

II.  Allegations  of  the  Staff 

4.  Between  June  1998  and  June  2000. 
Brunswick  manufactvu-ed  and 
distributed  nationwide  approximately 
40,000  Mongoose  and  Roadmaster 
bicycles.  By  Us  International 
Corporation,  a  Taiwanese  corporation, 
manufactured  the  Ballistic  105  fork 
("fork")  that  was  welded  onto  these 
bicycles. 

5.  The  Mongoose  and  Roadmaster 
bicycles  are  sold  to  and/or  are  used  by 
consumers  for  use  in  or  around  a 
permanent  or  temporary  household  or 
residence,  a  school,  in  recreation,  or 
otherwise  and  are,  therefore,  "consumer 
products"  as  defined  in  section  3(a)(1) 
of  the  consumer  Product  Safety  Act 
(CPSA),  15  U.S.C.  2052(a)(1). 
Respondent  was  a  "manufacturer"  and 
"distributor"  of  the  Mongoose  and 
Roadmaster  bicycles,  which  were 
"distributed  in  commerce"  as  those 
terms  are  defined  in  sections  3(a)(4),  (5), 
(11),  and  (12)  of  the  CPSA,  15  U.S.C. 
2052(a)(4),  (5),  (11),  and  (12). 

6.  The  forks  of  these  bicycles  are 
defective  because  they  can  break  apart 
during  normal  and  foreseeable  use  of 
the  bicycles,  causing  riders  to  lose 
control,  fall  and  suffer  serious  injiu-ies 
such  as  facial  abrasions,  dental  trauma, 
broken  bones,  emd  lacerations  requiring 
sutures.  - 


7.  Between  September  1998  and 
September  1999,  Brunswick  received  at 
least  14  incident  reports  involving  the 
bicycles'  forks  breaking  apart  during 
normal  and  foreseeable  use  of  the 
bicycles,  causing  riders  to  lose  control 
and  fall  to  the  groimd.  Injuries  known 
to  Brunswick  included  broken  and  lost 
teeth,  broken  bones,  jaw  fractures, 
abrasions,  concussions,  and  lacerations 
requiring  sutures. 

8.  In  September  1999,  Brunswick 
concluded  that  there  might  be  a  problem 
with  the  bicycles'  forks. 

9.  In  October  1999,  Brunswick  asked 
By  Us  to  determine  the  scope  of  a  recall 
and  met  with  the  president  of  By  Us  on 
November  18, 1999.  At  the  meeting  By 
Us  told  Brunswick  that  one  of  its 
subcontractors,  Akisu  Machinery 
Company,  Ltd.  ("Akisu"),  had 
improperly  welded  the  forks  onto  the 
bicycles.  Brunswick  reported  to  the 
Commission  on  November  19,  1999, 
about  the  bicycles'  forks  breaking  apart. 

10.  By  the  time  Brunswick  reported  to 
the  Commission  on  November  19. 1999, 
Brunswick  had  knowledge  of  at  least  19 
incident  reports  involving  the  bicycles' 
forks  breaking  apart. 

11.  In  July  2000,  two  months  after  the 
commencement  of  the  recall,  Brunswick 
obtained  at  least  six  additional  incident 
reports  involving  the  bicycles'  forks 
breaking  apart.  The  serial  numbers  of 
these  forks  were  outside  the  range  of 
bicycles  recalled.  By  August  2000, 
Brunswick  knew  of  another  three 
incident  reports  involving  the  bicycles' 
forks  breaking  apart.  The  serial  numbers 
of  these  forks  also  fell  outside  the  range 
of  bicycles  recalled. 

12.  In  August  2000,  By  Us  gave 
Brunswick  the  serial  numbers  of  all 
forks  manufactured  by  its  subcontractor, 
Akisu.  The  serial  numbers  of  these  forks 
included  bicycles  outside  the  range  of 
those  Brunswick  had  recalled. 

13.  Brunswick  did  not  report  to  the 
Commission  until  October  30,  2000, 
about  the  defect  in  forks  on  bicvcles 
outside  the  scope  of  the  recall. 

14.  In  each  of  the  instances  described 
in  paragraphs  4  through  13  above, 
Brunswick  obtained  information  which 
reasonably  supported  the  conclusion 
that  the  bicycles'  forks  described  in 
paragraph  4  above  contained  a  defect 
which  could  create  a  substantial 
product  hazard  or  created  an 
unreasonable  risk  of  serious  injury  or 
death,  but  failed  to  report  such 
information  in  a  timely  manner  to  the 
Commission  as  required  by  sections 
15(b)(2)  and  (3)  of  the  CPSA,  15  U.S.C. 
2064(b)(2)  and  (3). 

15.  By  failing  to  provide  the 
information  to  the  Commission  in  a 
timely  manner  as  required  by  section 


15(b)  of  the  CPSA,  15  U.S.C.  2064(b), 
Brunswick  violated  section  19(a)(4)  of 
the  CPSA,  15  U.S.C.  2068(a)(4). 

16.  Bnmswick  committed  this  failure 
to  timely  report  to  the  Commission 
"knowingly"  as  the  term  "knowingly"  is 
defined  in  section  20(d)  of  the  CPSA.  15 
U.S.C.  2069(d),  thus,  subjecting 
Brunswick  to  civil  penalties  under 
section  20  of  the  CPSA,  15  U.S.C.  2069. 

m.  Brunswick's  Response 

17.  Brunswick  denies  the  staffs 
allegations  that  it  violated  the  CPSA  as 
set  forth  in  paragraphs  14  through  16 
above. 

IV.  Agreement  of  the  Parties 

18.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over  this 
matter  and  over  Brunswick  under  the 
Consumer  Product  Safety  Act.  15  U.S.C. 
2051  etseq. 

19.  This  Agreement  is  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  Brunswick 
or  a  determination  by  the  Commission 
that  Bnmswick  knowingly  violated  the 
CPSA's  Reporting  Requirement.  i 

20.  In  settlement  of  the  staffs 
allegations,  Brunswick  agrees  to  pay  a 
civil  penalty  in  the  amount  of  one 
million  and  00/100  dollars 
($1,000,000.00)  as  set  forth  in  the 
incorporated  Order. 

21.  Upon  final  acceptance  of  this 
Agreement  by  the  Commission  and 
issuance  of  the  Final  Order.  Respondent 
knowingly,  voluntarily,  and  completely 
waives  any  rights  it  may  have  in  this 
matter  (1)  to  an  administrative  or 
judicial  hearing.  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  .Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Respondent  failed  to  comply 
with  the  CPSA  and  the  underlying 
regulations,  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law, 
and  (5)  to  any  claims  under  the  Equal 
Access  to  Justice  Act. 

22.  Upon  provisional  acceptance  of 
this  Agreement  by  the  Commission,  this 
Agreement  shall  be  placed  on  the  public 
record  and  shall  be  published  in  the 
Federal  Register  in  accordance  with  the 
procedures  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  objections  within  15 
days,  the  Agreement  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

23.  The  Commission  may  publicize 
the  terms  of  the  Settlement  Agreement 
and  Order. 

24.  The  Commission's  Order  in  this 
matter  is  issued  under  the  provisions  of 
the  CPSA,  15  U.S.C.  2051  et  seq..  and 
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that  a  violation  of  this  Order  may 
.subject  Brunswick  to  appropriate  legal 
action. 

25.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Order, 
Agreements,  understandings, 
representations,  or  interpretations  apart 
from  those  contained  in  this  Settlement 
Agreement  and  Order  may  not  be  used 
to  vary  or  contradict  its  terms. 

26.  The  provisions  of  this  Settlement 
Agreement  -and  Order  shall  apply  to 
Brunswick  and  each  of  its  successors 
and  assigns. 

Respondent,  Brunswick  Corporation. 

Dated:  May  20,  2003. 
Lloyd  W.  Chatfield.  0, 
Assistant  Secretary,  Brunswick  Corporation. 
1  North  Field  Court,  Lake  Forest.  IL  60045. 

Dated:  May  27,  2001 
Erika  Z.  Jones, 

^4aye^.  Brown,  Rowe  6-  Maw.  1900  K  Street, 
NW..  Washington,  DC. 

Commission  Staff. 
Alan  H.  Schoem, 

Assistant  Executive  Director,  Office  of 
Compliance,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207-0001. 
Eric  L.  Stone, 

Director,  Legal  Division,  Office  of 
Compliance. 

Dated:  May  28,  2003. 

Dennis  C.  Kacoyanis, 

Trial  Attorney,  Legal  Division,  Office  of 
Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
Respondent  Brunswick  Corporation, 
and  the  staff  of  the  Consumer  Product 
Safety  Commission;  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  Brunswick 
Corporation;  and  it  appearing  that  the 
Settlement  Agreement  and  Order  is  in 
the  public  interest,  it  is 

Ordered  that  the  Settlement 
Agreement  be,  and  hereby  is,  accepted; 
and  it  is 

Further  Ordered  that  upon  final 
acceptance  of  the  Settlement  Agreement 
and  Order,  Brunswick  Corporation  shall 
pay  to  the  Commission  a  civil  penalty 
in  the  amount  of  One  Million  and  00/ 
100  Dollars  ($1,000,000.00)  within 
twenty  (20)  days  after  service  upon 
Respondent  of  this  Final  Order  of  the 
Commission. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  11th  day  of  September, 
2003. 

By  Order  of  the  Commission. 

Todd  A.  Sterenstm, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  03-23617  Filed  9-15-03;  8:45  am] 
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Murray,  Inc 
Acceptance 
and  Order 


AGENCY:  Coi  isumer  Product  Safety 
Commissioi . 
ACTION:  Not  ce. 


prov 


Registi 


summary:  It 

Commissior 
which  it 
Consumer 
Federal 
terms  of  16 
below  is  a  p 
Settlement 
Inc..  a 
penalty  of 
DATES:  Any 
the  Comra 
agreement 
contents  by 
the  Office  ol 
2003. 


a  Corporation,  Provisional 
of  a  Settlement  Agreement 


is  the  policy  of  the 
to  publish  settlements 
isionally  accepts  under  the 

Product  Safety  Act  in  the 
er  in  accordance  with  the 
.F.R.  1118.20.  Published 
ovisionally-accepted 

Agreement  with  Murray, 
corpo  ration,  containing  a  civil 

$175,000.00. 
nterested  person  may  ask 

IS  lion  not  to  accept  this 

o  •  otherwise  comment  on  its 
iling  a  written  request  with 
the  Secretary  by  October  1 , 


ADDRESSES:  'ersons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  0  ■  -C0002,  Office  of  the 
Secretary,  C  )nsumer  Product  Safety 
Commissioi] ,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Coi  npliance.  Consumer 
Product  Saf«  ty  Commission, 
Washington  DC  20207;  telephone  (301) 
504-7587. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreemdnt  and  Order  appears 
below. 

Dated:  Sept  smber  11,  2003. 
Todd  A.  Stevi  nson, 

Secretary. 

Settlement  J  agreement  and  Order 

1.  This  Se  tlement  Agreement  is  made 
by  and  betw  sen  the  staff  ("the  staff')  of 
the  U.S.  Con  sumer  Product  Safety 
Commission  ("the  Commission")  and 
Murray,  Inc.  ("Murray"  or 
"Responden;"),  a  corporation,  in 
accordance  i/ith  16  CFR  1118.20  of  the 
Commissionfs  Procedures  for 
Investigations,  Inspections,  and 
Inquiries  under  the  Consiuner  Product 
Safety  Act  ('JCPSA").  This  Settlement 
Agreement  settles  the  staff's  allegations 
set  forth  belAw. 


I.  The  Parti^ 

2.  The  Coifimission 
Federal 

for  the  enfori:ement 
Product 
seg. 


is  an  independent 
regi^atory  agency  responsible 
of  the  Consumer 
Safdty  Act,  15  U.S.C.  2051  et 


3.  Murray  is  a  corporation  organized 
and  existing  imder  die  laws  of  the  State 
of  Tennessee  with  its  principal 
corporate  offices  located  in  Brentwood,  . 
Tennessee. 

II.  Allegations  of  the  Staff 

A.  Rear-Engine  Riding  Lawnmower 

4.  Between  January  1995  and  January 
2002,  Murray  manufactured  and 
distributed  nationwide  approximately 
89,500  rear-engine  riding  lawiunowers, 
model  numbers  30560,  30565,  30577x7, 
502.256210,  536.270211,  536.270212, 
30560x7,  30577x8,  502.256220, 
MOM611115A59,  30560x60,  60575x8, 
30577x31,  502.270210,  MOM6115A89, 
30560x99,  30575x31,  502.251250,  and 
502.270211. 

5.  The  rear-engine  riding  lawnmowers 
are  sold  to  consumers  for  use  in  or 
around  a  permanent  or  temporary 
household  or  residence  and  are, 
therefore,  "consumer  products"  as 
defined  in  section  3(a)(l)(i)  of  the 
Consumer  Product  Safety  Act  (CPSA), 
15  U.S.C.  2052(a)(l)(i).  Respondent  is  a 
"manufacturer"  and  "distributor"  of  the 
rear-engine  riding  lawnmowers,  which 
were  "distributed  in  commerce"  as 
those  terms  are  defined  in  sections  ' 
3(a)(4),  (5),  (11),  and  (12)  of  the  CPSA, 
15  U.S.C.  2052(a)(4),  (5),  (11),  and  (12). 

6.  The  rear-engine  riding 
lawnmowers'  fuel  tanks  can  c^ack  and 
leak  fuel  and  the  leaking  fuel  can  ignite, 
posing  a  bum  or  fire  hazard  to 
consumers. 

7.  In  the  fall  2000,  one  of  Murray's 
retail  customers  told  Murray  that  it  had 
replaced  four  or  five  fuel  tanks  on  rear- 
engine  riding  lawnmowers  because  of 
complaints  of  fuel  leakage. 

8.  Miorray  asked  the  two 
manufacturers  of  the  fuel  tanks  to 
compile  and  to  review  all  engineering 
and  manufacturing  data  regarding  the 
fuel  tcinks.  Murray  never  followed 
through  on  its  request  to  the  two 
manufacturers  of  the  fuel  tanks  for  the 
engineering  and  manufacturing  data 
regarding  the  fuel  tanks. 

9.  By  December  2000,  Respondent  had 
retrieved  five  fuel  tanks  for  which 
consumers  alleged  a  fuel  leak. 
Respondent's  evaluation  of  these  fuel 
tanks  indicated  fuel  leakage. 

10.  In  February  2001,  one  of  Murray's 
retail  customers  directed  a  consumer 
complaint  to  Murray.  In  its 
communication,  the  retail  customer  told 
Murray  of  its  legal  obligation  under 
section  15(b)  of  the  CPSA  to  report  to 
the  Commission  if  it  found  that  the  rear- 
engine  riding  lawnmower  contained  a 
defect  which  could  create  a  substantial 
product  hazard. 

11.  In  September  2001,  one  of 
Respondent's  retail  customers  directed 
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another  consumer  complaint  to 
Respondent. 

12.  On  December  14,  2001,  Murray 
received  a  request  for  information  from 
the  staff  regarding  an  incident  involving 
the  rear-engine  riding  lawnmower. 
Upon  receipt  of  the  staffs  inquiry, 
Murray  initiated  an  investigation  into 
claims  involving  its  rear-engine  riding 
lawnmowers. 

13.  Upon  reviewing  its  record  in 
December  2001  and  January  2002, 
Murray  discovered  that  from  1997 
through  2001  it  had  received  about  880 
reports  of  fuel  tank  leakage  involving  its 
rear-engine  riding  lawnmower,  five  of 
which  resulted  in  fires  with  one  report 
of  minor  bum  injuries. 

14.  Based  on  information  synthesized 
diuing  Murray's  December  20G1- 
January  2002  investigation,  on  January 
16,  2002,  Miuray  reported  to  the 
Commission  about  the  rear-engine 
riding  lawnmower's  fuel  tank  cracking 
and  leaking  fuel. 

15.  Despite  being  aware  of  the 
information  set  forth  in  paragraphs  4 
through  14  above,  Murray  did  not  report 
to  the  Commission  until  January  16, 
2002. 

16.  Murray  obtained  information 
which  reasonably  supported  the 
conclusion  that  the  rear-engine  riding 
lawnmower  as  described  in  paragraph  4 
above  contained  a  defect  which  could 
create  a  substantial  product  hazard  or 
created  an  unreasonable  risk  of  serious 
injury  or  death,  but  failed  to  report  such 
information  in  a  timely  manner  to  the 
Commission  as  required  by  sections 
15(b)(2)  and  (3)  of  the  CPSA.  15  U.S.C. 
2064(b)(2)  and  (3). 

17.  By  failing  to  provide  the 
information  to  the  Commission  in  a 
timely  maimer  as  required  by  section 
15(b)  of  the  CPSA,  15  U.S.C.  2064(b), 
Murray  violated  section  19(a)(4)  of  the 
CPSA,  15  U.S.C.  2068(a)(4). 

18.  Murray  committed  this  failure  to 
timely  report  to  the  Commission 
"knowingly"  as  the  term  "knowingly"  is 
defined  in  section  20(d)  of  the  CPSA,  15 
U.S.C.  2069(d),  thus,  subjecting  Murray 
to  civil  penalties  under  section  20  of  the 
CPSA,  15  U.S.C.  2069. 

B.  Mid-Engine  Riding  Lawnniower 

19.  Between  January  2001  and  January 
2002,  Murray  manufactured  and 
distributed  nationwide  approximately 
6,200  mid-engine  riding  lawnmowers, 
model  numbers  309005X10,  309304X8, 
and  309306X89. 

20.  The  mid-engine  riding 
lawnmowers  are  sold  to  consumers  for 
use  in  or  aroiuid  a  permanent  or 
temporary  household  or  residence  and 
are,  therefore,  "consumer  products"  as 
defined  in  section  3(a)(l)(i)  of  the  CPSA, 


15  U.S.C.  2052(a)(l)(i).  Murray  is  a 
"manufacturer"  and  "distributor"  of  the 
mid-engine  riding  lawrunowers,  which 
were  "distributed  in  commerce"  as 
those  terms  are  defined  in  sections 
3(a)(4).  (5),  (11),  and  (12)  of  the  CPSA, 
15  U.S.C.  2052(a)(4),  (5),  (11),  and  (12). 

21.  The  mid-engine  riding 
lawnmowers'  fuel  tanks  can  crack  and 
leak  fuel  and  the  leaking  fuel  can  ignite, 
posing  a  burn  or  fire  hazard  to 
consumers. 

22.  In  July  2001,  "Murray's  I  uropean 
distributor  advised  Miuray  of  a  possible 
weld  seam  issue  involving  the  mid- 
engine  riding  lawnmower's  fuel  tank. 

23.  In  August  2001.  one  of 
Respondent's  retail  customers  notified 
Respondent  of  several  reports  of  gas 
leaks  involving  the  mid-engine  riding 
lawnmower. 

24.  During  August  2001,  Murray 
notice  an  increased  number  of  orders 
form  its  authorized  service  centers 
requesting  replacement  fuel  tanks  for 
the  mid-engine  riding  lawnmower  as  a 
result  of  fuel  leaks. 

25.  In  September  2001,  Murray  tested 
12  fuel  tanks  for  fuel  leakage,  and  found 
some  of  the  tested  tanks  showed 
evidence  of  cracking  and  fuel  leakage. 

26.  On  or  about  September  19,  2001, 
the  manufacturer  of  the  mid-engine 
riding  lawnmower's  fuel  tank  told 
Murray  that  it  has  substituted  a  different 
type  of  material  since  the  beginning  of 
production.  Murray  immediately 
instructed  its  supplier  to  begin  using  the 
specified  material.  Murray  placed  a  hold 
on  distributing  the  mid-engine  riding 
lawnmower  pending  installation  of  the 
proper  fuel  tank. 

27.  On  or  about  November  19,  2001, 
an  independent  laboratory  told 
Respondent  that  the  failure  of  the  gas 
tank  was  due  to  multiple,  brittle  fatigue 
cracks  that  initiated  at  the  base  of  the 
tank  due  to  concentration  of  applied 
cyclic  bending  stress  due  to  vibration 
during  service.  The  report  also  noted 
that  the  failed  tank  had  a  much  lower 
molecular  weight  and  was  significantly 
more  brittle  than  the  comparative  tank. 
The  brittle  nature  of  the  polymer  made 
it  more  prone  to  cracking. 

28.  On  or  about  January  18.  2002, 
Murray  received  a  complaint  from  a 
consumer  alleging  a  leaking  fuel  tank. 
At  that  time.  Murray  examined  its 
records  and  found  that  between  June 
2001  and  January  2002  it  had  received 
70  complaints  and  145  warranty  claims 
of  fuel  leakage,  including  one  report  of 
a  fire. 

29.  Based  on  Miuxay's  investigation, 
on  February  5,  2002,  Murray  reported  to 
the  Commission  about  the  mid-engine 
riding  lawnmower's  fuel  tank  cracking 
and  leaking  fuel. 


30.  Despite  being  aware  of  the 
information  set  forth  in  paragraphs  19 
through  29  above.  Murray  did  not  report 
to  the  Commission  until  February  5, 
2002. 

31.  Murray  obtained  information 
which  reasonably  supported  the 
conclusion  that  the  raid-engine  riding 
lawnmower  as  described  in  paragraph 
19  above  contained  a  defect  which 
could  create  a  substantial  product 
hazard  or  created  an  unreasonable  risk 
of  serious  injury  or  death,  but  failed  to 
report  such  information  in  a  timely 
manner  to  the  Commission  as  required 
by  secUons  15(b)(2)  and  (3)  of  the  CPSA, 
15  U.S.C.  2064(b)(2)  and  (3). 

32.  By  failing  to  provide  information 
in  a  timely  manner  as  required  bv 
section  15"(b)  of  the  CPSA.  15  U.S.C. 
2064(b),  Murray  violated  section 
19(a)(4)  of  the  CPSA,  15  U.S.C. 
2068(a)(4). 

33.  Murray  committed  this  failure  to 
timely  report  to  the  Commission 
"knowingly"  as  the  term  "knowingly"  is 
defined  in  section  20(d)  of  the  CPSA,  15 
U.S.C.  2069(d).  thus,  subjecting  Murray 
to  civil  penalties  under  section  20  of  the 
CPSA,  15  U.S.C.  2069. 

in.  Murray's  Response 

34.  Murray  denies  each  and  every 
staff  allegation  as  set  forth  in  paragraphs 
4  through  33  above. 

35.  Murray  denies  that  the  rear-engine 
riding  lawnmower  contains  any  defect 
which  could  create  a  substantial 
product  hazard  pursuant  to  section  15(a) 
of  the  CPSA.  15  U.S.C.  2064(b)  or  16 
CFR  part  1115  and  further  denies  that  it 
violated  the  reporting  requirements  of 
section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b). 

36.  In  January  2002,  information 
became  apparent  to  Murray  and  it 
promptly  and  voluntarily  filed  a  report 
on  the  rear-engine  riding  lawnmower 
under  section  15  of  the  CPSA.  and 
worked  cooperatively  with  the  staff  to 
conduct  a  comprehensive  recall  plan 
under  the  Commission's  Fast  Track 
program. 

37.  Murray  denies  that  the  mid-engine 
riding  lawnmower  contains  any  defect 
which  could  create  a  substantial 
product  hazard  pursuant  to  section  15(a) 
of  the  CPSA,  15  U.S.C.  2064(a),  and 
further  denies  that  it  violated  the 
reporting  requirements  of  section  15(b) 
of  the  CPSA.  15  U.S.C.  2064(b)  or  16 
CFR  part  1115. 

38.  In  Januarv'  2002,  information- 
became  apparent  to  Murray  and  it 
promptly  and  voluntarily  filed  a  report 
on  the  mid-engine  riding  lawnmower 
under  section  1 5  of  the  CPSA  and 
worked  cooperatively  with  the  staff  to 
conduct  a  comprehensive  recall  plan 
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under  the  Commission's  Fast  Track 
program. 

39.  Murray  enters  this  Settlement 
Agreement  and  Order  for  settlement 
purposes  only,  to  avoid  incurring 
additional  legal  costs  and  expenses,  fti 
settling  this  matter,  Murray  does  not 
admit  any  fault,  liability  or  statutory  or 
regulatory  violation. 

IV.  Agreement  of  the  Parties 

40.  The  Consumer  Product  Safety 
Commissionjias  jurisdiction  over  this 
matter  and  over  Murray,  under  the 
Consumer  Product  Safety  Act,  15  U.S.C. 
2051  et  seq. 

41.  This  Agreement  is  entered  into  for 
settlement  piuposes  only  and  does  not 
constitute  an  admission  by  Murray  that 
it  has  violated  the  law  nor  a 
determination  by  the  Commission  of 
any  disputed  issue  of  law  or  fact. 

42.  In  settlement  of  the  staffs 
allegations,  Murray  agrees  to  pay  a  civil 
penalty  in  the  amount  of  three  hundred 
seventy-five  thousand  dollars  and  00/ 
100  cents  ($375,000.00)  as  set  forth  in  • 
the  incorporated  Order. 

43.  Upon  final  acceptance  of  this 
Agreement  by  the  Commission  and 
issuance  of  the  Final  Order,  Respondent 
knowingly,  voluntarily,  ad  completely 
waives  any  rights  it  may  have  in  this 
matter  (1)  to  an  administrative  or 
judicial  hearing,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Respondent  failed  to  comply 
with  the  GPSA  and  the  underlying 
regulations.  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law, 
and  (5)  to  any  claims  under  the  Equal 
Access  of  Justice  Act. 

•  44.  Upon  provisional  acceptance  of 
this  Agreement  by  the  Commission,  this 
Agreement  shall  be  placed  on  the  public 
record  and  shall  be  published  in  the 
Federal  Register  in  accordance  with  the 
procedures  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Agreement  within  15  days,  the 
Agreement  will  be  deemed  finally 
accepted  on  the  16th  day  after  the  date 
it  is  published  in  the  Federal  Register. 

45.  The  Commission  may  publicize 
the  terms  of  the  Settlement  Agreement 
and  Order. 

46.  The  Commission's  Order  in  this 
matter  is  issued  under  the  provision  of 
the  CPSA,  15  U.S.C.  2051  et  seq.,  and 

'a  violation  of  this  Order  shall  subject 
Murray  to  appropriate  legal  action. 

47.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Order. 
Agreements,  understandings, 
representations,  or  interpretation  apart 
fi-om  those  contained  in  this  Settlement 


anil 


Agreement 
to  vary  or 

48.  The 
Agreement 
Murray 
assigns. 

Respondent 

Dated: 
lames  C. 

President 
Murrav.  Inc. 
TN  27027. 
Dated;  I 
Kerrie  L. 

Collier  Sh 
NW..  Washi 


and  Order  may  not  be  used 
ijontradict  its  terms. 

irovisions  of  this  Settlement 
and  Order  shall  apply  to 
each  of  its  successors  and 


Jure 

Pe  letier. 


and 


ure  9,  2003. 

Hoiok, 

artion  Scott,  PLLC,  3050  K  Street, 
igton.  DC 20007. 

Staff.       ' 


Commission 

Alan  H.  Sch  >em 

Assistant  Ex  ^cutive 

Compliance 

Commission 

Eric  L.  Stoni 

Director,  Le^  al 
Compliance 

Dated:  Jut  b 

Demiis  C.  Ki  icoyanis 

Trial  Attorney. 
Compliance 

Order 


sta'f 
Conimi 


an 


Upon 
Agreement 
Responden  t 
and  the 
Safety 
Commissi 
the  subject 
it  appearinfc 
Agreement 
interest,  it 

Ordered 
Agreement 
and  it  is 

Further 
acceptance 
and  Order, 
Commissi 
amount  of 
Thousand 
($375,000 
after  servic  j 
Fined  Orde 
accepting 
Agreement 

Provision; 
Order  issuec 
2003. 

By  Order 
Todd  A 
Secretary 
Commission 
|FR  Doc.  03 

BILLING  CODE 


Murray,  Inc. 
3,  2003. 


Chief  Operating  Officer, 
219  Franklin  Road,  Brentwood, 


Director,  Office  of 
Consumer  Product  Safety 
Washington.  DC  20207-0001. 

Division,  Office  of 

10,  2003. 
tyanis. 

Legal  Division,  Office  of 


consideration  of  the  Settlement 
entered  into  between 

Murray,  Inc.,  a  corporation, 
f  of  the  Consumer  Product 
ssion;  and  the 

having  jurisdiction  over 
matter  and  Murray,  Inc;  and 

that  the  Settlement 
and  Order  is  in  the  public 
s  .  ■ 

hat  the  Settlement 

be,  and  hereby  is,  accepted; 

(  rdered  that  upon  final 
of  the  Settlement  Agreement 
Murray,  Inc.  shall  pay  to  the 

a  civil  penalty  in  the 
rhree  Hundred  Seventy-Five 
wd  00/1 OG  Dollars 

within  twenty  (20)  days 
upon  Respondent  of  the 
of  the  Commission 
attached  Settlement 


an 


(0) 


t  le 


lly  accepted  and  Provisional 
on  the  11th  day  of  September, 

f  the  Commission. 


Ste'  'enson. 


Q<a 


sumer  Product  Safety 
2361ff  Filed  9-15-03;  8:45  am] 


5355-01 -M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Availability  of  Funds  for  Next 
Generation  Grants 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice  of  funding  availability. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  announces  the 
availability  of  approximately  $4,000,000 
to  award  Next  Generation  Grants  to 
eligible  nonprofit  organizations.  The 
purpose  of  these  grants  is  to  foster  the 
next  generation  of  national  service 
organizations  by  providing  seed  money 
to  help  new  and  start-up  organizations, 
and  established  organizations  proposing 
new  projects  or  programs,  plan  and 
implement  new  service  programs  that 
have  the  potential  of  becoming  national 
in  scope.  These  funds  are  availahle 
under  authority  provided  in  Pub.  L. 
108-7,  the  Omnibus  Appropriations  Act , 
for  fiscal  year  2003. 

These  grants  will  fund  innovative 
strategies  to  effectively  engage 
volunteers  in  service,  which  result  in 
measurable  outcomes  to  beneficiaries 
and  participants.  We  are  seeking 
innovative  models  that  fall  under  at 
least  one  of  three  service  areas: 
Programs  that  engage  individuals  in  an 
intensive  commitment  to  service  in 
communities  (defined  as  serving  at  least 
40  hours  per  week);  volunteer  programs 
for  seniors  (age  55+);  and  programs  that 
connect  service  with  education. 
Organizations  may  focus  on  various 
issue  areas  including,  but  not  limited  to: 
Education,  environment,  health  and 
human  services,  homeland  security, 
public  safety,  or  other  critical  areas. 

Eligible  applicants  for  this  funding  are 
nonprofit  charitable  organizations,  such 
as  public  charities,  community 
organizations  (faith-based  and  secular), 
private  foundations,  and  individual 
schools.  Applicants  other  than 
individual  schools  generally  will  have 
an  annual  operating  budget  of  $500,000 
or  less.  We  encourage  submissions  from 
community  organizations  (faith-based 
and  secular)  emd  from  organizations 
with  little  or  no  experience  with  federed 
grants,  where  our  investment  could 
dramatically  increase  community 
involvement  in  service.  Applicants 
cannot  have  received  a  previous  grant 
award  from  the  Corporation.  Applicants 
must  also  be  able  to  develop  programs 
that  have  the  potential  for  becoming 
national  in  scope,  or  provide  a 
compelling  statement  that  the  model 
could  be  replicated  in  other  locations. 
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Note:  This  Notice  is  not  a  complete 
description  of  the  activities  to  be  hmded  or 
of  the  application  requirements.  For 
supplementary  information  and  concept 
paper  guidelines  go  to  the  Corporation's  Web 
site  at  http://www.cns.gov/whatshot/ 
notices.html.  Any  futxire  updates,  and 
additional  guidance  on  2004  living  allowance 
paramfieters,  will  also  be  posted  at  the 
Corporation's  Web  site. 

DATES:  The  Corporation  must  receive 
your  concept  paper,  budget,  IRS  form 
990,  and  a  completed  Survey  Ensuring 
Equal  Opportunity  for  Applicants  by  5 
p.m.  e.s.t.  on  November  17,  2003.  The 
Corporation  will  not  consider  concept 
papers,  budgets,  survey's,  or  IRS  form 
990's  received  after  this  date. 

ADDRESSES:  Your  concept  paper,  budget, 
and  other  items  should  be  submitted  by 
paper.  Paper  submissions  (and  an 
electronic  version  of  the  same  concept 
paper  and  budget  on  a  3.5"  diskette  in 
Microsoft  Word  or  a  text  format  or  on 
CD-Rom)  must  be  sent  to  the  following 
address:  Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.,  Box  NGG,  Washington, 
DC  20525.  Due  to  delays  in  delivery  of 
regular  mail  to  government  offices,  there 
is  no  guarantee  that  a  paper  submission 
sent  by  regular  mail  will  arrive  in  time 
for  consideration.  Thus,  we  suggest  that, 
when  submitting  your  documents,  you 
use  USPS  priority  mail  or  a  commercial 
overnight  delivery  service  to  ensure 
timely  submission.  We  will  not  accept 
concept  papers,  budgets,  survey's,  or 
IRS  form  990's  submitted  via  facsimile 
or  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shanika  Ratliff  at  (202)  606-5000  ext. 
408  or  at  nextgeneration@cns.gov.  The 
TDD  nvunber  is  202-565-2799.  For  a 
printed  copy  of  this  notice,  the 
supplementary  information  guidelines, 
and  concept  paper  instructions  (also 
available  on-line)  contact  Shanika 
Ratliff.  Upon  request,  this  information 
will  be  made  available  in  alternate 
formats  for  people  with  disabilities. 

There  will  be  a  series  of  technical 
assistance  conference  calls  to  answer 
questions  arising  under  this 
annoimcement.  The  dates  and  times  for 
these  calls  are:  September  24,  2003, 
from  2-4  p.m.  e.d.t.;  October  9,  2003, 
fi-om  2-4  p.m.  e.d.t;  and,  November  3, 
2003,  from  2-4  p.m.  e.s.t.  The  dial-in 
number  is  1-888-793-.1858  and  the  pass 
code  is  "next  generat."  We  strongly 
encourage  all  potential  applicants  to  be 
present  on  one  of  these  calls. 
Availability  is  limited  to  the  first  125 
participants. 


Dated:  September  10,  2003. 

David  Reingold, 

Director,  Department  of  Research  and  Policy 
Development. 

[FR  Doc.  03-23525  Filed  9-15-03;  8:45  am] 

BILUNG  COD6  60SO-$$-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  The  invention  listed  below  is 
assigned  to  the  United  Startes 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  6,496,301:  Helical 
Fiber  Amplifier,  Navy  Case  No.  79,001. 
ADDRESSES:  Requests  for  copies  of  the 
invention  cited  should  be  directed  to 
the  Naval  Research  Laboratory,  Code 
1004,  4555  Overlook  Avenue,  SW, 
Washington,  DC  20375-5320,  and  must 
include  the  Navy  Case  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
A.  Regeon,  Acting  Head,  Technology 
Transfer  Office,  NRL  Code  1004,  4555 
Overlook  Avenue,  SW.,  Washington,  DC 
20375-5320,  telephone  (202)  767-7230. 
Due  to  temporary  U.S.  Postal  Service 
delays,  please  fax  (202)  404-7920,  E- 
Mail:  regeon@nrl.navy.mil  or  use  courier 
delivery  to  expedite  response. 

(Authority:  35  U.S.C.  207,  37  CER  Part  404). 

Dated:  September  9,  2003. 

E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-23541  Filed  9-15-03;  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  Ecolab,  Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Ecolab,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  to 
practice  in  the  United  States  and  certain 
foreign  coimtries,  the  Goyenunent- 
owned  invention  descnbed  in  U.S. 
Patent  Application  Serial  No.  10/ 


237,074  filed  September  9,  2002. 
entitled  "Ion  Selective  Electrodes  for 
Direct  Organic  Drug  Analysis  in  Saliva, 
Sweat,  and  Surface  Wipes",  Navy  Case 
No.  83,326  in  the  field  of  testing  and 
monitoring  of  water,  wastewater  and 
water-based  cleaning  and  sanitizing 
solutions  in  industrial  and  institutional 
facilities. 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  October 
1,  2003. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW,  Washington,  DC  20375- 
5320. 

FOR  FURTHER  INFORMATION  CONTACT  Paul 
A.  Regeon,  Acting  Head,  Technology 
Transfer  Office,  NRL  Code  1004,  4555 
Overlook  Avenue,  SW,  Washington,  DC 
20375-5320,  telephone  (202)  767-7230. 
Due  to  U.S.  Postal  delays,  please  fax 
(202)  404-7920,  e-mail: 
regeon@nrl. navy. mil  or  use  courier 
delivery  to  expedite  response. 
(Authority:  35  U.S.C.  207,  37  CFR  Part 
404.) 

Dated:  September  9,  2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  (Zorps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-23540  Filed  9-15-03:  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  17.  2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OME  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  ptupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
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with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  {6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Depculment  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Deparfment;  [g)  will.this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  September  11.  2003. 

Angela  C.  Arlington,  Leader, 

Regulatory  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension. 

Title:  Student  Right-to-Know 
Regulations  (SRK). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  8,500;  Burden  Hours: 
228,150. 

Abstract:  The  SRK  requires 
institutions  that  participate  in  any 
program  under  Title  IV  of  the  Higher 
Education  Act  (HEA)  to  make  available 
to  students  and  prospective  student- 
athletes  and  their  parents,  high  school 
coaches  and  bigh  school  counselors  the 
graduation  rates  as  well  as  enrollment 
data  and  the  graduation  rates  of  student 
athletes,  by  race,  gender,  and  sport. 
Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2346.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
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[FR  Doc.  03-^3577  Filed  9-15-03;  8:45  am] 

BILLING  CODE  4  )00-01-P 


DEPARTME  ^T  OF  ENERGY 

Office  of  Saence  Financial  Assistance 
Program  Nc  tice  DE-FG01-03ER03-27; 
Advanced  C  etector  Research  Program 


AGENCY:  U.i 
(DOE). 
ACTION:  Not 
application 


.  Department  of  Energy 
ce  inviting  grant 


summary:  T  le  Division  of  High  Energy 
Physics  of  tl  e  Office  of  Science  (SC), 
U.S.  Departi  lent  of  Energy,  hereby 
announces  i  s  interest  in  receiving  grant 
applications  for  support  under  its 
Advanced  D  elector  Research  Program. 
Application ;  should  be  from 
investigator!  who  are  currently  involved 
in  experime  ital  high  energy  physics, 
and  should  )e  submitted  through  a  U.S. 
academic  in  >titution.  The  purpose  of 
this  progran  is  to  support  the 
developmer  t  of  the  new  detector 
technologie!  needed  to  perform  future 
high  energy  Dhysics  experiments. 
DATES:  To  pi  Tmit  timely  consideration 
for  award  in  Fiscal  Year  2004,  formal 
applications  submitted  in  response  to 
this  notice  s  lould  be  received  before 
December  2,  2003. 

Applicant  3  are  requested  to  submit  a 
letter  of  inte  it  by  November  3,  2003, 
which  incluies  the  title  of  the  proposal, 
the  name  of  the  principal  investigator(s), 
the  requeste  1  funding,  and  a  one-page 
abstract.  Fai  ure  to  submit  a  letter  of 
intent  will  n  ot  negatively  prejudice  a 
responsive  { jrmal  application  submitted 
in  a  timely  r  lanner. 

ADDRESSES:  Formal  applications  in 
response  to  his  solicitation  are  to  be 
electronical  y  submitted  by  an 
authorized  i  istitutional  business  official 


through  DOE's  Industry  Interactive 
Procurement  System  (UPS)  at:  http://e- 
center.doe.gov/.  UPS  provides  for  the 
posting  of  solicitations  and  receipt  of 
applications  in  a  paperless  environment 
via  the  Internet.  In  order  to  submit 
applications  through  IIPS  your  business 
official  will  need  to  register  at  the  IIPS 
website.  It  is  suggested  that  this 
registration  be  completed  several  days 
prior  to  the  date  on  which  you  plan  to 
submit  the  formal  application.  The 
Office  of  Science  will  include 
attachments  as  part  of  this  notice  that 
provide  the  appropriate  forms  in  PDF 
fillable  format  that  are  to  be  submitted 
through  IIPS.  IIPS  offers  the  option  of 
submitting  multiple  files — please  limit 
submissions  to  only  one  file  within  the 
volume  if  possible,  with  a  maximum  of 
no  more  than  four  files.  Color  images 
should  be  submitted  in  IIPS  as  a 
separate  file  in  PDF  format  and 
identified  as  such.  These  images  should 
be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 
proposal  as  Color  image  1,  Color  image 
2,  etc.  Questions  regarding  the  operation 
of  UPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at:  helpdesk@pr.doe.gov  or  you 
may  call  the  help  desk  at:  (800)  683- 
0751.  Further  information  on  the  use  of 
IIPS  by  the  Office  of  Science  is  available 
at:  http://www.sc.doe.gov/production/ 
grants/grants.html. 

Letters  of  intent  referencing  Program 
Notice  DE-FG01-03ER03-27  should  be 
submitted  via  e-mail  at  the  following  e- 
mail  address: 

Michael.Procario@science.doe.gov. 
Please  include  the  phrase  "ADR  letter  of 
intent"  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  Procario,  SC-20/Germantown 
Building,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-1290. 
Telephone:  (301)  903-2890.  e-Mail: 
Michael.Procario@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Future 
high  energy  physics  experiments  will 
require  higher  performance  detectors  to 
exploit  the  higher  beam  energies  and 
intensities  of  new  or  upgraded 
accelerators.  Higher  performance 
detectors  are  also  needed  to  probe  for 
new  physical  processes  in  both 
accelerator-based  and  non-accelerator- 
based  experiments.  Proposed  detector 
research  should  be  driven  by  the 
anticipated  needs  of  experiments  to  be 
built  within  the  foreseeable  future. 
Generic  detector  research  that  could  be 
applied  to  upgrades  that  have  not  yet 
been  approved  would  also  be 
appropriate.  It  is  expected  that  the  final 
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engineering  or  fabrication  of  detectors 
for  specific  experiments  will  not  be 
funded  by  this  program.  Interesting 
technologies  would  include  but  not  be 
limited  to  charged  particle  track 
detectors,  calorimeters,  or  particle 
identification  detectors  that  are  less 
sensitive  to  radiation,  have  higher 
resolution,  are  lower  in  cost,  or  can  be 
read  out  faster  than  currently  available 
detectors.  Proposals  to  develop  detector 
technology  that  is  targeted  at 
experiments  for  an  energy  frontier  e ^e  ~ 
linear  collider  should  not  be  submitted 
under  this  notice  unless  additional 
credible  uses  for  the  technology  are 
described. 

It  is  anticipated  that  in  Fiscal  Year 
2004  approximately  S500,000  will  be 
available  for  new  awards.  The  number 
of  awards  will  be  determined  by  the 
number  of  excellent  applications  and 
the  total  funds  available  for  this 
program.  The  average  size  of  an  award 
in  the  last  two  years  has  been  $55,000 
per  year.  Multiple  year  grants  should  be 
requested  if  the  project  cannot  be 
completed  in  one  year.  A  maximum  of 
three  years  will  be  considered.  Out-year 
funding  will  be  provided  on  an  annual 
basis  subject  to  availability  of  funds. 
Cost  sharing  is  encouraged  but  not 
required. 

Applicants  are  welcome  to  collaborate 
with  researchers  n  other  institutions, 
such  as  universities,  industry,  non- 
profit organizations,  federal  laboratories, 
and  Federally  Funded  Research  and 
Development  Centers  (FFRDCs),  which 
include  the  DOE  National  Laboratories. 
In  the  case  of  collaborative  applications 
submitted  from  different  institutions 
that  are  directed  at  a  single  research 
activity,  each  application  must  have  a 
different  scope  of  work  and  a  qualified 
principal  investigator  who  is 
responsible  for  the  research  effort  being 
performed  at  his  or  her  institution. 
There  must  be  a  single  technical 
description  of  the  proposed  work,  and 
separate  face  pages  and  budget  pages  for 
each  institution.  The  scope  of  work  at 
each  institution  must  be  clearly 
specified.  While  collaboration  with 
researchers  at  FFRDCs  (Fermi  National 
Accelerator  Laboratory  and  other  DOE 
national  labs  are  examples  of  FFRDCsJ, 
is  encouraged,  no  funds  will  be 
provided  to  those  organizations  under 
this  notice.  The  procedure  for 
submitting  a  collaborative  application 
can  be  accessed  via  the  web  at:  http:// 
www.sc.doe.gov/production/grants/ 
CoIab.html.  This  section  provides 
specific  details  regarding  collaborating 
institutions  and  states,  "The  lead 
organization  must  submit  their  own 
grtmt  application  plus  the  other 
collaborator's  applications  to  DOE  in 


one  package  with  a  cover  letter  which 
describes  the  role  to  be  played  by  each 
organization,  the  managerial 
arrangements,  and  the  advantages  of  the 
multi-organizational  effort." 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria,  which  are  listed  in  descending 
order  of  importance  as  set  forth  in  10 
CFR  605.10(d): 

1 .  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resources;  and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

In  considering  item  1  particular 
attention  will  be  paid  to: 

•  the  importance. of  the  physics  that 
motivates  developing  the  proposed 
detector, 

•  whether  the  proposed  research  is 
generic  detector  research  that  will 
benefit  more  than  one  experiment, 

•  the  magnitude  of  the  potential 
impact  versus  the  risk  of  failure. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  part 
605.  Electronic  access  to  the  application 
guide  and  required  forms  is  available  on 
the  World  Wide  Web  at:  http:// 
www.sc.doe.gov/production/grants/ 
grants. html. 

In  addition,  for  this  notice,  project 
descriptions  must  be  25  pages  or  less, 
including  tables  and  figures,  but 
excluding  forms  and  certifications.  The 
application  must  also  contain  an 
abstract  or  project  summar}',  letters  of 
intent  from  all  non-funded 
collaborators,  and  short  curriculum 
vitae  of  all  senior  personnel.  Principal 
investigators  should  limit  themselves  to 
submitting  one  proposal  to  the  ADR 
program. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERF  A?  10  CFR  part  605. 

Issued  in  Washington,  DC  on  September 
10,  2003. 
John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  03-23566  Filed  9-15-03;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site* 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisor^' 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory'  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  public  notice -of  these  meetin{;s  be 
announced  in  the  Federal  Register. 
DATES:  Thursday.  October  2,  2003  6  p.m. 
to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport, 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advison,'  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021:  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Discussion  and  Approval  of 
Recommendation  on  the  draft  Interim 
Measure/Interim  Remedial  Action 
document  for  the  Present  Landfill 

2.  Discussion  and  Approval  of  the 
Board's  Transition  Plan  Outlining  Work 
Scope  Activities  and  Budget  Needs 
through  Closure  at  Rocky  Flats 

3.  Other  Board  business  may  be 
conducted  as  necessarv' 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should  ^ 

contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  flats 
Citizens  Advisory  Board,  9035  North 
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Wadsworth  Parkway,  "Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  8:30  a.m. 
to  4:30  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Deborah  French  at  the  address  or 
telephone  number  listed  above.  Board 
meeting  minutes  are  posted  on  RFCAB's 
Web  site  within  one  month  following 
each  meeting  at:  http://www.rfcab.org/ 
Minutes.HTML 

Issued  at  Washington,  DC  on  September 
10,  2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  03-23565  Filed  9-15-03;  8:45  am] 
BHJJNG'cOOE  64S0-«1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Publishing  of  the 
Petnion  for  Waiver  of  Mitsubishi 
Electric  From  the  DOE  Commercial 
Package  Air  Conditioner  and  Heat 
Pump  Test  Procedure  (Case  No.  CAC- 
008) 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  Petition  for  Waiver 

and  solicitation  of  conunents. 

SUMMARY:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  Mitsubishi 
Electric  and  Electronics  USA,  Inc. ' 
(MEUS).  The  MEUS  Petition  requests  a 
waiver  of  the  test  procedures  applicable 
to  commercial  package  air  conditioners 
and  heat  pumps.  The  Department  of 
Energy  (DOE)  is  soliciting  comments, 
data,  and  information  with  respect  to 
the  Petition  for  Waiver. 
DATES:  The  Department  will  accept 
comments,  data,  and  information  with 
respect  to  this  Petition  for  Waiver  on  or 
before  October  16,  2003. 
ADDRESSES:  Send  written  conmients  and 
statements  to:  U.S.  Department  of 
Energy,  Building  Technologiies  Program, 
Case  No.  CAC-008,  Mail  Stop  EE-2J, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121. 

Copies  of  public  comments  received, 
this  notice,  and  the  Petition  for  Waiver 
may  be  read  at  the  Freedom  of 
Information  Reading  Room  (Room  lE- 
190)  at  the  U.S.  Department  of  Energy, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
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telephony  (202)  586-3142,  between  the 
hours  of  a  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTtJER  rNFORMATION  CONTACT:  Dr. 
Michael  (^.  Raymond,  U.S.  Department 
of  Energyj  Building  Technologies 
Program,  Mail  Stop  EE-2J,  Forrestal 
Building,  (1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0121,  (202) 
586-9611,  e-mail: 
Michael.h  aymond.ee.doe.gov;  or 
Francine  1  'into,  Esq.,  or  Thomas 
DePriest, ,  i'sq.,  U.S.  Department  of 
Energy,  O  fice  of  General  Counsel,  Mail 
Stop  GC-;  2,  Forrestal  Building.  1000 
Independi  ince  Avenue,  SW, 
Washingtdn,  DC  20585-0103,  (202)  586- 
9507;  e-m  lil: 

Francine. I  Hnto@hq.doe.gov,  or 
Thomas.L  ePriest@hq.doe.gov. 

SUPPLEMEIITARY  INFORil«ATION:  Title  III  of 
the  Energ]  Policy  and  Conservation  Act 
(EPCA)  se  s  forth  a  variety  of  provisions 
concemin ;  energy  efficiency.  Part  B  of 
Title  III  (4 1  U.S.C.  6291-6309)  provides 
for  the  "E]  lergy  Conservation  Program 
for  Consul  aer  Products  other  than 
Automobi  es."  Part  C  of  Title  III  (42 
U.S.C.  6311-6317)  provides  for  a 
program  e  ititled  "Energy  Efficiency  of 
Industrial  equipment,"  which  is  similar 
to  the  proj  ram  in  Part  B,  and  which 
includes  c  Dmmercial  air  conditioning 
equipmen  ,  packaged  boilers,  water 
heaters,  at  d  other  types  of  commercial 
equipmen  . 

Today's  notice  involves  commercial 
equipmen  under  Part  C,  which 
specificall  ^  provides  for  definitions,  test 
procedure*,  labeling  provisions,  energy 
conservati  )n  standards,  and  the 
authority  1  q  require  information  and 
reports  fro  m  manufacturers.  With 
respect  to  est  procedures,  Part  C 
generally  i  uthorizes  the  Secretary  of 
Energy  to  )rescribe  test  procedures  that 
are  reason  ibly  designed  to  produce 
results  wh  ch  reflect  energy  efficiency, 
energy  use  and  estimated  annual 
operating  costs,  and  that  are  not  unduly 
burdenson  le  to  conduct.  (42  U.S.C. 
6314) 

For  com  tnercial  package  air- 
conditioni  ig  and  heating  equipment, 
EPCA  proi  ides  that  the  test  procedures 
shall  be  th  jse  generally  accepted 
industry  U  sting  procedures  developed 
or  recogni;  ;ed  by  the  Air-Conditioning 
and  Refrig  sration  Institute  (ARI)  or  by 
the  Amerii  ;an  Society  of  Heating, 
Refrigerati  ig  and  Air  Conditioning 
Engineers  ASHRAE),  as  referenced  in 
ASHRAE/  ES  Standard  90.1  and  in 
effect  on  J  ine  30,  1992.  (42  U.S.C. 
6314(a)(4)  A))  This  section  also  provides 
for  the  Set  retary  of  Energy  to  amend  the 
test  procec  ure  for  a  product  if  the 
industry  t(  st  procedure  is  amended. 


unless  the  Secretary  determines  that 
such  a  modified  test  procedure  does  not 
meet  the  statutory  criteria.  (42  U.S.C. 
6314(a)(4)(B)) 

The  relevant  test  procedure  for 
purposes  of  today's  notice  and 
referenced  in  the  version  of  ASHRAE 
90.1  in  effect  in  1992  is  ARI  210/240 
(1989),  "Standard  for  Unitary  Air- 
Conditioning  and  Air-Source  Heat 
Pump  Equipment."  The  Air- 
Conditioning  and  Refrigeration  Institute 
subsequently  modified  the  1989  version 
of  the  test  procedure.  The  Department 
issued  a  Notice  of  Proposed  Rulemaking 
proposing  to  adopt  ARI  210/240  (1994) 
(65  FR  48828,  Aug.  9,  2000),  but  has  not 
taken  final  action  with  respect  to  that 
proposal.  Thus,  the  currently  applicable 
test  procediure  is  contained  in  ARI 
Standard  210/240  (1989). 

The  Department's  regulations  contain 
provisions  allowing  a  person  to  seek  a 
waiver  fi-om  the  test  procedure 
requirements  for  covered  consumer 
products  and  electric  motors.  These 
provisions  are  set  forth  in  10  CFR 
430.27  and  10  CFR  431.29.  However, 
there  are  no  waiver  provisions  for  other 
covered  commercial  equipment.  The 
Department  proposed  waiver  provisions 
for  covered  commercial  equipment  on  • 
December  13, 1999  (64  FR  69597),  as 
part  of  the  conmiercial  furnace  test 
procedure  rule.  The  Department  expects 
to  publish  a  final  rule  codifying  this 
process  in  10  CFR  431.201.  Until  that 
time,  DOE  will  apply  to  commercid 
equipment  the  waiver  provisions  for 
consumer  products  and  electric  motors. 
These  waiver  provisions  are 
substantively  identical. 

The  waiver  provisions  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  that 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  (10  CFR 
430.27  (a)(1),  10  CFR  431.29  (a)(1)) 
Waivers  generally  remain  in  effect  until 
final  test  procedure  amendments 
become  effective,  thereby  resolving  the 
problem  that  is  the  subject  of  the 
waiver. 

On  June  13,  2003,  MEUS  filed  a 
Petition  for  Waiver  from  the  test 
procedures  applicable  to  commercial 
package  air  conditioning  and  heating 
equipment.  In  particular,  MEUS  seeks  a 
waiver  from  the  currently-applicable 
test  procedures  contained  in  ARI  210/ 
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240  (1989),  and  from  the  test  procedures 
contained  in  ARI  210/240  (1994),  that 
the  Department  has  proposed  to  adopt. 
MEUS  requests  a  waiver  from  the  test 
procedures  for  the  following  basic 
product  models: 

CITY  MULTI  Variable  Refrigerant  Flow 
Zoning  System  R-2  Series  Outdoor 
Equipment: 
PURY-80TMU,  80.000  Btu/h,  208/ 
230-3-60  split-system  variable- 
speed  heat  pump 
PURY-IOOTMU,  100,000  Btu/h,  208/ 
230-3-60  split-system  variable- 
speed  heat  piunp 
CITY  MULTI  Variable  Refrigerant  Flow 
Zoning  System  Y  Series  Outdoor 
Equipment: 
PUHY-80TMU.  80,000  Btu/h,  208/ 
230-3-60  split-system  variable- 
speed  heat  piunp 
PUHY-IOOTMU,  100,000  Btu/h,  208/ 
230-3-60  spht-system  variable- 
speed  heat  pump 
PUY-80TMU,  80,000  Btu/h,  208/230- 
3-60  split-system  variable-speed  air 
conditioner 
PUY-IOOTMU,  100.000  Btu/h,  208/ 
230-3-60  split-system  variable- 
speed  air  conditioner 
CITY  MULTI  Variable  Refrigerant  Flow 
Zoning  System  Indoor  Equipment ' : 
PCFY  Series — Ceiling  Suspended — 

PCFY-16/24/40/48***-* 
PDFY  Series— Ceiling  Concealed 
Ducted— PDFY-08/10/12/16/20/24/ 
28/32/40/48***-* 
PEFY  Series — Ceiling  Concealed 
Ducted,  Low  External  Static 
Pressure— PEFY-08/10/12***-* 
PEFY  Series — Ceiling  Concealed 
Ducted,  High  External  Static 
Pressure— PEFY-16/20/24/28/32/ 
40/48***-* 
PFFY  Series— Floor  Standing— PFFY- 

08/10/12/16/20/24***-* 
PKFY  Series— Wall-Mounted— PKFY- 

08/10/12/16/20/24/32/40***-* 
PLFY  Series-^- Way  Airflow  Ceiling 
Cassette— PLFY-12/16/20/24/32/ 
40/48***-* 
PLFY  Series— 2-Way  Airflow  Ceiling 
Cassette— PLFY-08/10/12/16/20/ 
24/32/40/48***-* 
PMFY  Series— 1-Way  Airflow  Ceiling 
Cassette— PMFY-08/10/12/16*  *  *-* 
MEUS  seeks  a  waiver  from  the 
applicable  test  procedures  because, 
MEUS  asserts,  die  ciurent  test 
procedures  evaluate  CITY  MULTI  VRFZ 
system  products  in  a  manner  so 
unrepresentative  of  their  true  energy 
consumption  characteristics  as  to 
provide  materially  inaccurate 
comparative  data.  MEUS  claims  that  the 
energy  usage  of  the  CITY  MULTI  VRFZ 


'  The  *  denotes  engineering  differences  in  the 
models: 


systems  cannot  be  representatively 
measured  using  the  current  test 
procediu'es  for  the  following  reasons: 

1.  The  test  procedures  provide  for 
testing  of  the  pair  of  indoor  and  outdoor 
assemblies  making  up  a  typical  split 
system,  but  provide  no  direction  about 
how  to  test  CITY  MULTI  systems  with 
which  literally  millions  of  combinations 
of  indoor  luiits  could  be  used  v«th  any 
given  outdoor  assembly. 

2.  The  test  procedures  call  for  testing 
"matched  assemblies,  "  but  CITY 
MULTI  systems  are  designed  to  be  used 
in  zoning  systems  where  the  capacity  of 
the  indoor  units  does  not  match  the 
capacity  of  the  outdoor  unit. 

3.  The  test  procedures  do  not 
accommodate  infinite  variability  in 
compressor  speed. 

4.  The  test  procedures  do  not  account 
for  the  capability  of  simultaneous 
heating  and  cooling. 

The  MEUS  petition  requests  that  DOE 
grant  a  waiver  from  existing  test 
procedures  until  such  time  as  a 
representative  test  procediu-e  is 
developed  and  adopted  for  this  class  of 
products.  MEUS  intends  to  work  with 
ARI  to  develop  appropriate  test 
procedm^s. 

The  Department  is  publishing  the 
MEUS  "Petition  for  Waiver"  in  its 
entirety.  The  Petition  contains  no 
confidential  information.  The 
Department  solicits  comments,  data, 
and  information  with  respect  to  the 
Petition.  The  Department  is  particularly 
interested  in  receiving  comments  and 
views  of  interested  parties  concerning 
any  alternate  test  procedures,  or 
modifications  to  test  procedures,  that 
the  Department  could  use  to  fairly 
represent  the  energy  efficiency  of 
MEUS'  CITY  MULTI  products.  Any 
person  submitting  written  comments 
must  also  send  a  copy  of  such 
comments  to  the  petitioner.  10  CFR 
430.27(b)(l)(iv). 

Issued  in  Washington,  DC,  on  September  9, 
2003. 

David  K.  Gannan, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Mitsubishi  Electric  &  Electronics  USA,  Inc. 

HVAC  Advanced  Products  Division,  4505-A 
Newpoint  Place.  Lawrenceville,  GA  30043, 
Phone:  678-376-2900,  Fax:  678-376-3540 
or  800-889-9904. 

Mr.  David  K.  Carman,  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable  Energy, 
,  U.S.  Depjirtment  of  Energy,  1000 
Independence  Ave,  SW.,  Washington,  DC 
20585-0121. 

June  13,  2003. 

Re:  Petition  fof  Waiver  of  Test  Procedure. 

Dear  Assistant  Secretary  Carman:  Mitsubishi 

ElecU-ic  &  Electronics  USA,  Inc.  (MEUS) 


respectfully  submits  this  petition  to  the 
Department  of  Energy  (DOE)  for  a  waiver  of 
the  test  procedures  applicable  to  commercial 
package  air  conditioners  and  heat  pumps,  as 
established  in  ARI  210/240  (1989),  for 
MEUS's  CITY  MULTI  Variable  Refrigerant 
Flow  Zoning  System  products.^ 

Background— CITY  MULTI  Variable 
Refrigerant  Flow  Zoning  Systems 

'  MEUS's  line  of  CITY  MULTI  Variable 
Refrigerant  Flow  Zoning  (VRFZ)  System, 
products,  offered  by  the  HVAC  Advanced 
Products  Division  of  MEUS,  combines 
advanced  technologies  to  provide  a  new 
approach  to  comfort  conditioning.  CITY 
MULTI  VRFZ  systems  are  complete, 
commercial  zoning  systems  that  save  energy 
through  the  effective  use  of  variable 
refrigerant  control  and  distribution,  zoning 
diversity,  and  system  intelligence. 

CITY  MULTI  VRFZ  systems  have  the 
capability  of  connecting  a  single  outdoor  unit 
to  up  to  16  indoor  units,  giving  these  systems 
tremendous  installation  flexibility  with  over 
a  million  potential  system  combinations'.  The 
operating  characteristics  of  a  VRFZ  system 
allow  each  indoor  unit  to  have  a  different  set 
temperature  and  a  different  mode  of 
operation  (i.e..  on/off/heatycool/fan), 
allowing  great  flexibility  of  operation.  The 
variable  speed  compressor  and  the  system 
controls  direct  refrigerant  flow  throughout 
the  system  to  precisely  match  the 
performance  of  the  system  to  the  load  of  the 
cbnditioned  areas.  The  compressor  is  capable 
of  reducing  its  operating  capacity  to  as  little 
as  16%  of  its  rated  capacity.  The  outdoor  fan 
motor  also  has  a  variable  speed  drive  to 
properly  match  the  outdoor  coil  to  indoor 
loads.  Zone  diversity  enables  VRFZ  systems 
to  have  a  total  connected  indoor  unit 
capacity  of  up  to  150%  of  the  capacity  of  the 
outdoor  unit.  The  CITY  MULTI  R2  Series,  the 
first  member  of  this  MEUS  product  family  to 
be  introduced  into  the  U.S.  market,  is  capable 
of  simultaneously  providing  cooling  to  one  or 
more  zones  while  heating  other  zones  using 
advanced  heat  recovery  methods. 


'  As  of  this  petition,  DOE  has  not  codified 
procedures  concerning  waiver  of  test  procedures  for 
commercial  package  air  conditioners  and  heat 
pumps.  However,  we  assume  that  DOE  will  employ 
the  same  procedures  it  uses  for'processing  requests 
for  waivers  of  other  test  procedures.  See  10  CFR 
430.27  (2002)  (procedures  for  waiver  from  test 
procedures  for  consumer  products)  and  10  CFR 
431.29  (2002)  (procedures  for  waiver  from  test 
procedures  for  electric  motors).  While  there  are  no 
final  regulations^  for  commercial  package  air 
conditioners  and  heat  pumps,  in  a  1999  Notice  of 
Proposed  Rulemaking,  EKDE  proposed  procedures 
and  standards  for  granting  waivers  and  interim 
waivers  frtim  test  procedures  for  commercial 
package  air  conditioners  and  heat  pumps,  in  a  1999 
Notice  of  Proposed  Rulemaking,  DOE  proposed 
procedures  and  standards  for  granting  waivers  and 
interim  waivers  from  test  procedures  for 
.  commercial  heating  and  air  conditioning 
equipment.  These  proposed  procedures  are  similar 
to  those  codified  for  other  products.  In  particular. 
DOE  proposed  to  grant  waivers  where  the 
prescribed  test  procedures  evaluate  the  basic  model 
"in  a  manner  so  unrepresentative  of  its  true  energ>' 
consumption  characteristics  as  to  provide 
materially  inaccurate  comparative  data."  64  FR 
69598  (Dec.  13.  1999)  (to  be  codified  at  10  CFR 
431.601). 
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Teat  Procednras  From  Whidi  Waiver  Is 
Requested 

MEUS  seeks  a  waiver  from  the  test 
procedures  applicable,  for  purposes  of  the 
Energy  Policy  and  Conservation  Act  (EPCA), 
to  commercial  package  air  conditioning  and 
heating  equipment.  In  particular,  MEUS 
seeks  a  waiver  from  the  currently  applicable 
test  procedures  provided  in  ARI  210/240 
(1989),  and  from  the  test  procedures 
provided  in  ARI  2140/240  (1994)  that  the 
Department  has  proposed  to  adopt. 

Section  343(a)(4)(A)  of  EPCA  provides  that 
the  test  procedures  for  purposes  of  EPCA 
shall  he  those  generally  accepted  procedures 
referenced  in  ASHRAE/EES  Standard  90.1 
and  in  effect  on  June  30, 1992.  Section 
343(a)(4)(B)  of  EPCA  provides  for  the 
Secretary  to  amend  the  test  procedure  for  a 
product  if  the  industry  test  procedure  is 
modified,  unless  the  Secretaiy  determines 
that  such  a  modified  test  procedure  does  not 
meet  the  statutory  criteria. 

The  ARI  test  procedures  referenced  in  the 
version  of  ASHRAE  90.1  in  effect  in  1992  are 
ARI  210/240  (1989).  ARI  has  subsequently 
modified  the  1989  version  of  the  test 
procedures  several  times.  The  Department 
issued  a  Notice  of  Proposed  Rulemaking 
proposing  to  adopt  ARI  210/240  (1994),3  but 
has  not  taken  final  action  with  respect  to  that 
proposal.  Thus,  the  currently  applicable  test 
procedures  for  EPCA  purposes  are  contained 
in  ARI  Standard  210/240  (1989). 

While  the  proposal  to  adopt  ARI  210/240 
(1994)  has  not  been  finalized  as  of  the  filing 
of  this  petition,  we  understand  that  it  is 
under  active  consideration.  Therefore,  we 
request  waiver  from  the  applicable  test 
procedures,  including  ARI  210/240  (1989)  or  ' 
ARI  210/240  (1994)  if  adopted,  so  as  to  avoid 
the  need  to  request  another  waiver  if  the 
1994  version  is  adopted  by  the  Department. 

Basic  Models  for  Which  Waiver  Is  Requested 

MEUS  requests  a  waiver  from  the  test 
procedures  for  the  foUovtring  basic  product 
models: 

CITY  MULTI  Variable  Refiigerant  Flow 

^ning  System  R-2  Series  Outdoor 

Equipment: 
^;-PURY-«0TMU,  80,000  Btu/h,  208/230- 

3-60  split-system  variable-speed  heat 

pump 
-J^IRY-IOOTMU,  100,000  Btu/h,  208/ 

230-3-60  split-system  variable-speed 

heat  pump 
CITY  MULTI  Variable  Refrigerant  Flow 

Zoning  System  Y  Series  Outdoor 

Equipment: 
^•UHY-aOTMU,  80,000  Btu/h,  208/230- 

3-60  split-system  variable-speed  heat 

pump 
^PUHY-IOOTMU,  100,000  Btu/h,  208/ 

230-3-60  split-system  variable-speed 

heat  pump 
— PUY-80TMU,  80,000  Btu/h,  208/230-3- 

60  split-system  variable-speed  air 

conditioner 
-^UY-IOOTMU,  100,000  Btu/h,  208/230- 

3-60  split-system  variable-speed  air 

conditioner 
OTY  MULTI  Variable  Refrigerant  Flow 


3  65  FR  48828  (Aug.  9,  2000). 


Zoning  System  Indoor  Equipment:* 
— PCFY  Series — Ceiling  Suspended — 
PCFY-i6/24/40/48***-* 

eries — Ceiling  Concealed 
PDFY-08/10/12/16/20/24/28/ 

ries — Ceiling  Concealed  Ducted, 
emal  Static  Pressure — PEFY-08/ 


— PDFY 
Ductei 
32/40/ 

— PEFY 
Low 
10/12 

—PEFY 
High 
20/24/ 

— PFFY 
08/10/ 


ries — Ceiling  Concealed  Ducted, 
temal  Static  Pressure — PEFY-16/ 
[8/32/40/48***-* 
Ties— Floor  Standing— PFFY- 
2/16/20/24***-* 
— PKFY  Series- Wall-Mounted— PKFY- 
08/10/12/16/20/24/32/40***-* 

ries— 4-Way  Airflow  Ceiling 
PLFY-12/16/2d/24/32/40/ 


eries — 2-Way  Airflow  Ceiling 
-PLFY-08/10/12/16/20/24/32/ 

Series — 1-Way  Airflow  Ceiling 
-PMFY-08/10/12/16***-* 


— PLFY 

Cassei 

48*** 
—PLFY 

Cassetti 

40/48* 
— PMFY 

Cassett 

Need  for  wiiver  of  the  Test  Procedure 

MEUS  seiks  a  waiver  from  the  applicable 
test  procedures  because  the  current  test 
procedures  evaluate  CITY  MULTI  VRFZ 
System  products  "in  a  manner  so 
unrepresenptive  of  its  true  energy 
consumptioii  characteristics  as  to  provide 
materially  iiiaccurate  comparative  data."* 
The  energy  ^sage  of  the  CITY  MULTI  VRFZ 
Systems  cannot  be  representatively  measured 
using  the  cv  rrent  test  procedures  for  several 
reasons  dis<  ussed  below. 

1.  TVie  tes  l  procedure  provides  for  testing 
of  the  pair  c  (indoor  and  outdoor  assemblies 
making  up  i '  typical  split  system,  but 
provides  no  direction  about  how  to  test  CITY 
MULTI  systi  ims  with  which  literally  millions 
ofcombinai  ions  of  indoor  units  could  be 
used  with  a  ly  given  outdoor  assembly. 

The  ARI  t  sst  procedures  do  not  provide  for 
separate  tesi  ing  of  indoor  and  outdoor 
components  of  split  systems.  Rather,  they 
provide  for  ^e  indoor  and  outdoor  elements 
to  be  tested  together.  In  particular,  the  test 
procedure  p  rovides  that  "the  requirements  of 
rating  outlii  ed  in  this  standard  are  based 
upon  the  us ;  of  matched  assemblies."  ARI 
Standard  21 D/240  3.2  (1989).8  Virtually  all  of 
the  systems  covered  by  this  test  procedure 
have  one  ou  tdoor  unit  matched  to  one  indoor 
coil,^  so  the  test  procedure's  direction  to  test 


*  The  *  den  >tes  engineering  differences  in  the 
models. 

5  See  10  CFk  430.27  (2003)  (standard  for  granting 
waiver  from  t  ist  procedures  for  consumer  products) 
and  10  CFR  4  11.29  (2002)  (standard  for  granting 
waiver  from  ti  ist  procedures  for  electric  motors.) 

^The  same  anguage  appears  in  ARI  Standard 
210/240  3.2  (1  994). 

'  An  analys  s  of  commercial  products  itom  65,000 
Btu/h  to  240,(  00  Btu/b  covered  by  ARI  Standard 
210/240  and  1  sted  in  the  ARI  Unitary  Large 
Equipment  (ULE)  directory  was  conducted  by 
MEUS.  For  thp  products  in  the  Split  System  Heat    ' 
Pump  (HRCU«-A-C3)  category,  172  of  173  (over 
99%)  of  the  systems  listed  have  one  indoor  coil, 
and  the  other  bystem  has  two  indoor  coils.  For  the 
products  in  tl  e  Condensing  Unit  Coil  and  Blower 
(RCU-A-CB)  c  Jtegory,  649  of  653  (over  99%)  of  the 
listed  system!  have  one  indoor  coil  and  the  other 
four  systems  1  lave  two  indoor  coils.  None  of  the 
listed  product  b  in  these  categories  have  more  than 


"matched  assemblieis"  can  be 
straightforwardly  applied.  With  CITY  MULTI 
VRFZ  Systems,  however,  there  is  no  standard 
configuration  of  outdoor  and  indoor  units 
that  can  be  tested  together  as  representative. 
The  products  are  intended  to  be  used  in 
zoning  systems,  and  eacltoutdoor  unit  can  be 
connected  with  up  to  16  separate  indoor 
units  in  a  zoned  system.  Moreover,  MEUS 
offers  58  indoor  unit  models.  Each  of  these 
indoor  unit  models  is  designed  to  be  used 
with  up  to  15  other  indoor  units,  which  need 
not  be  the  same  models,  in  combination  with 
a  single  outdoor  unit.  Thus,  for  each  of  the 
CITY  MULTI  VRFZ  outdoor  coils,  there  are 
well  over  1 ,000,000  combinations  of  indoor 
coils  that  can  be  matched  up  in  a  system 
configuration. 

The  current  test  procedure  provides  no 
direction  for  determining  what  combination 
or  combinations  of  outdoor  and  indoor  units 
should  be  tested  in  these  circumstances.  It  is 
not  practical  to  test  each  possible 
combination.  The  test  procedure  provides  no 
mechanism  for  sampling  component 
combinations.^  Thus,  the  test  procedure  does 
not  contemplate,  and  cannot  practicably  be 
applied  to,  the  OTY  MULTI  VRFZ  systems 
consisting  of  multiple  assemblies  that  are 
intended  to  be  used  in  a  very  large  number 
of  different  combinations. 

2.  The  test  procedure  calls  for  testing 
"matched  assemblies."  but  CITY  MULTI 
systems  are  designed  to  be  used  in  zoning 
systems  where  the  capacity  of  the  indoor 
units  does  not  match  capacity  of  the  outdoor 
unit. 

Indoor  and  outdoor  coils  in  split  systems 
are  typically  balanced,  that  is,  the  capacity  of 
the  outdoor  coil  is  equivalent  to  the  capacity    . 
of  the  indoor  coil.  The  test  procedure's 
application  to  "matched  assemblies" 
contemplates  such  a  balance  between  indoor 
and  outdoor  coil  capacity.  With  the  OTY 
MULTI  VRFZ  Systems,  however,  the  sum  of 
the  capacity  of  the  indoor  units  connected 
into  the  system  can  be  as  much  as  150%  of 
the  capacity  of  the  outdoor  coil.  Such 
unbalanced  combinations  of  OTY  MULTI 
indoor  and  outdoor  imits  are  permitted  by 
the  zoning  characteristics  of  the  system,  Uie 
use  of  electronic  expansion  valves  to 
precisely  control  refiigerant  flow  to  each 
indoor  coil,  and  the  system  intelligence  for 
overall  system  control.  The  test  procedure 
designed  for  matched  assemblies  does  not 
contemplate  or  address  testing  for 
substantially  unbalanced  zoning  systems 
such  as  the  OTY  MULTI.^ 

3.  The  current  test  procedure  does  not 
accommodate  infinite  variability  in 
compressor  speed. 

The  compressors  in  typical  commercial 
package  air  conditioners  and  heat  pumps  are 
on/ off  systems,  with  the  compressor 


2  indoor  coils.  By  contrast,  the  City  Multi  VRFZ 
systems  will  have  typically  4  to  8  indoor  coils,  can 
be  configured  with  as  many  as  16  indoor  coils. 

"  Any  modification  of  test  procedures  to  provide 
for  testing  of  a  sample  of  configurations  would  need 
to  assure  that  the  test  results  produced  would  &irly 
represent  energy  used  in  other  component 
combinations  used  by  customers. 

'  Note  that  the  ARI  test  procedure  is  also 
ambiguous  about  how  to  determine  the  capacity  of 
such  unbalanced  VRFZ  systems. 
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operating  only  at  one  speed.  Thus,  the  test 
procedure's  baseline  test  is  conducted  at  full 
load.  The  test  procedure  includes  a  crude 
mechanism  designed  to  measure  energy  use 
in  the  cooling  mode  at  specified  part-loads. 
ARI  210/240  5.2  (1989)  provides  that 
'■[slystems  which  are  capable  of  capacity 
reduction  shall  be  rated  at  100%  and  at  each 
step  of  capacity  reduction  provided  by  the 
refrigeration  system(s)  as  published  by  the 
manufacturer.  These  rating  points  shall  be 
used  to  calculate  the  [integrated  part  load 
value,  or]  IPLV."'"  The  CITY  MULTI  VRFZ 
Systems,  by  contrast,  have  variable  frequency 
inverter  driven  scroll  compressors,  and 
therefore  have  nearly  infinite  steps  of 
capacity.  For  this  reason,  the  test  procedure's 
"step"  analysis  of  capacity  reduction  cannot 
be  practicably  applied  to  the  CITY  MULTI 
VRFZ  compressors. 

In  addition,  the  existing  test  standards  do 
not  provide  a  test  method  for  integrated  part 
load  value  during  heating  operation  of  heat 
pumps.  The  CITY  MULTI  heat  pump 
products'  part  load  capability  in  heating 
mode  is  not  accounted  for  in  any  way  in  the 
test  procedure. 

In  order  to  provide  accurate  data  for 
product  comparisons  by  consumers,  it  is 
critical  that  the  efficiency  rating  of  a  system 
be  derived  at  its  normal  operating  state. 
While  other  system  compressors  run  at  full 
load  as  their  normal  state,  the  CITY  MULTI 
VRFZ  Systems  run  at  part  load  as  their 
normal  state.  EER  measurements  at  full  load 
are  not  representative  of  typical  customer 
usage  of  the  CITY  MULTI  product.  Thus,  the 
problems  with  the  IPLV  methodology 
described  above  are  particularly  problematic 
with  respect  to  the  CITY  MULTI  VRFZ 
Systems. 

4.  The  current  test  procedure  does  not 
account  for  the  capability  of  simultaneous 
heating  and  cooling. 

The  Cri'Y  MULTI  VRFZ  R2  products  are 
the  only  2-pipe  simultaneous  heating  and 
cooling  systems  available  in  the  United 
States  at  the  current  time.  These 
simultaneous  heating  and  cooling  systems 
achieve  significant  energy  efficiency  because 
they  transfer  heat  recovered  from  one  zone 
and  discharge  it  into  another  zone  needing 
heat.  The  test  procedures  in  ARI  210/240  5.2 
(1989)  and  ARI  210/240  5.2  (1994)  do  not 
include  any  mechanism  for  testing  a  multi- 
split  heat  pump  that  can  operate  with  one  or 
more  indoor  coils  cooling  while  one  or  more 
other  indoor  units  are  heating. 

For  all  of  these  reasons,  the  existing  test 
procedures  evaluate  the  CITY  MULTI  VRFZ 
products  "in  a  manner  so  unrepresentative  of 
its  true  energy  consumption  characteristics  as 
to  provide  materially  inaccurate  comparative 
data.""  Thus,  this  petition  for  waiver  should 
be  granted. 

It  is  not  surprising  that  the  existing  test 
procedures  do  not  address  the  issues  listed 
above,  because  VRFZ  systems  like  the  CITY 
MULTI  were  not  in  distribution  in  the  U.S. 


'"The  same  language  appears  in  ARI  210/240  5.2 
(1994). 

>>  10  CFR  431.29  (2002)(a)(l)  (standard  for 
granting  waiver  from  test  procedures  for  electric 
motors).  See  also  10  CFR  430.27(a)(1)  (2002) 
(standard  for  granting  waiver  from  test  procedtires 
for  consumer  products). 


when  the  Energy  Policy  Act  was  enacted  in 
1992,  or  when  the  industry  standards  and 
test  procedures  incorporated  by  reference  in 
the  Energy  Policy  Act  were  developed. 

Without  a  waiver  of  the  test  procedure, 
MEUS  is  at  a  competitive  disadvantage  in  the 
market.  Utilities,  customers,  and  State  and 
local  governments  expect  MEUS  to  provide 
energy  efficiency  ratings  that  will  enable  the 
comparison  of  HVAC  products,  the 
determination  of  building  code  compliance, 
and  the  calculation  of  energy  savings.  The 
current  test  procedure,  however,  cannot  be 
meaningfully  applied  to  CITY  MULTI  VRFZ 
systems,  for  the  reasons  described  above. 
Moreover,  if  there  is  an  applicable  test 
procedure  for  a  covered  product,  section 
343(d)(1)  of  EPCA  prohibits  a  manufacturer 
from  making  representations  about  the 
energy  consumption  of  the  equipment  unless 
the  equipment  has  been  tested  in  accordance 
with  such  test  procedure  and  the 
representation  fairly  discloses  the  results  of 
the  testing.  Therefore,  MEUS  is  handicapped 
in  its  ability  to  provide  information  on 
energy  consumption  to  its  customers.  This  is 
particularly  counterproductive  for  the  CITY 
MULTI  VFJ'Z  systems  because  these  systems 
are  specifically  designed  to  deliver  energy 
savings  for  customers. 

No  Known  Alternative  Test  Procedures 

There  are  no  alternative  test  procedures 
known  to  MEUS  that  could  evaluate  these 
products  in  a  representative  manner. '^ 

Similar  Products 

To  the  best  of  our  knowledge,  VRFZ 
products  are  also  offered  in  the  United  States 
by  Samsung  Electronics  Company,  Ltd., 
Sanyo  Fisher  (USA)  Corp.,  and  Ntitsubishi 
Heavy  Industries  Climate  Control.  Inc.  Each 
of  the  manufacturers  has  incorporated  a 
different  technology  to  achieve  v£U"iable 
refrigerant  flow.  None  of  these  manufacturers 
offer  a  product  comparable  to  the  CITY 
MULTI  VRFZ  R2  products  that  offer 
simultaneous  heating  and  cooling  with  a  2- 
pipe  system. 

We  believe  that  a  test  procediu-e  could  be 
developed  to  address  appropriately  variable 
refrigerant  flow  zoning  systems,  part-load 
performance  by  variable  speed  compressors, 
and  simultaneous  heating  and  cooling 
operations.  Given  the  differences  in 
technology  used  by  manufacturers  of  other 
VRFZ  systems,  however,  it  is  uncertain 
whether  a  test  procedure  developed  for  the 
CITY  MULTI  VRFZ  systems  would  also 
appropriately  apply  to  these  other 
manufacturers'  products. 

Conclusion 

MEUS  seeks  a  waiver  of  current  lest 
procedures  established  in  ARI  210/240 
(l989).  Such  a  waiver  is  necessarv  because 
the  current  prescribed  test  procedures 
produce  materially  inaccurate  and 
unrepresentative  data  for  regulator),'  and 
consumer  information  purposes. 

MEUS  respectfully  asks  the  Department  of 
Energy  to  grant  a  waiver  from  existing  test 


'•^Although  ARI  210/240  has  been  modified 
several  times  since  1989  (the  most  recent  version 
being  ARI  210/240  (2003)).  even  these  revised  test 
procedures  do  not  address  the  problems  identified 
above. 


standards  until  such  time  as  a  representative 
test  procedure  is  developed  and  adopted  for 
this  class  of  products.  MEUS  expects  to  work 
with  ARI  through  the  process  of  developing 
appropriate  test  procedures. 

If  we  can  provide  further  information,  or  if 
it  would  be  helpful  to  discuss  any  of  these 
matters  further,  please  contact  Paul  Doppel, 
Brand  Manager,  at  (678)  376-2923. 

Sincerely, 

William  Rau 

President,  HVAC  Advanced  Products 

Division 
Mitsubishi  Electrics-  Electronics  USA.  Inc. 
4505-A  Newpoint  Place 
Lawrenceville.  GA  30043 

Certificate 

I  hereby  certify  that  I  have  this  day  served 
the  foregoing  document  upon  the  following 
companies  knovm  to  Mitsubishi  Electric  & 
Electronics  USA,  Inc.  to  currently  market 
systems  in  the  United  States  which  appear  to 
be  similar  to  the  CITY  MULTI  VRFZ  System 
design: 

Samsung  Air  Conditioning 

Samsung  Electronics  Company,  LTD. 

2865  Pellissier  PI. 

Whittier,  CA  90601 

Attn:  John  Miles,  Director,  Engineering  & 

Technical  Support 
Sanyo  Fisher  (USA)  Corp. 
1165  Allgood  Road 
Suite  22 

Marietta,  GA  30062 
Attn:  Tetsushi  Yamashita.  Engineering 

Manager,  HVAC 
Mitsubishi  Heav-y  Industries  Climate  Control, 

Inc. 
3030  E.  Victoria  Sfreet 
Racho  Dominguez,  CA  90221 
Attn:  Mario  B.  Santos.  Assistant  Manager. 

Service  Engineer  ^ 

Dated  this  13th  day  of  June  2003. 

William  Rau 

President,  HVAC  Advanced  Products 

Division 
Mitsubishi  Electric  S-  Electronics  USA.  Inc. 
4505-A  Newpoint  Place 
Lawrenceiille.  CA  30043 

[FR  Doc.  03-23567  Filed  9-15-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energ>-  (DOE). 

ACTION:  Agency  information  collection 
activities:  proposed  collection:  comment 
request. 

SUMMARY:  EIA  is  soliciting  comments  on 
the  proposed  new?  survey  Form  EIA- 
913,  "Monthly  and  Annual  Liquefied 
Natural  Gas  (LNG)  Storage  Reports." 
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DATES:  Comments  must  be  filed  by 
November  17.  2003.  If  you  anticipate 
difficulty  in  submitting  comments  ^ 

within  that  period,  contact  the  person 
listed  below  as  soon  as  possible. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Send  comments  to  Ms.  Poonum 
Agrawal.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  e-mail  to 

Poonum.AgrawaJ@eia.doe.gov  is 
recommended.  Poonum  Agrawal  may  be 
contacted  by  telephone  at  (202)  586- 
6048  or  facsiinile  at  (202)  586-4420; 
however,  submission  by  e-mail  is  the 
preferred  medium  for  correspondence. 
The  mailing  address  is:  Natural  Gas 
Division  (Attn:  EIA-913  Comments),  EI- 
44,  Forrestal  Building,  U.S.  Department 
of  Energy.  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION:  Please  visit 
http://www.eia.doe.gov/oil_gas/ 
natural _gas/ survey Jorms/ 
nat_proposedJorms.html  for  additional 
information  or  copies  of  the  form  and 
instructions.  Requests  for  this 
information  may  also  be  directed  to 
Poonum  Agrawal  at  the  contact 
information  listed  above. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 
n.  Current  Actions 
m.  Request  for  Comments 

I.  Background 

The  Federal  Energy'  Adininistration 
Act  of  1974  (Pub.  L.  93-275,  15  U.S.C. 
761  et  seq.)  and  the  DOE  Organization 
Act  (Pub.  L.  95-91,  42  U.S.C.  71G1  et 
seq.)  require  EIA  to  carr>'  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
This  information  is  used  to  assess  the 
adequacy  of  energy  resources  to  meet 
near-  and  long-term  domestic  demands. 

EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  EIA.  Any  comments 
received  help  EIA  to  prepare  data 
requests  that  maximize  the  utility  of  the 
information  collected,  and  to  assess  the 
impact  of  collection  requirements  on  the 
industry.  Based  on  review  of  the 
comments  and  field  test  results,  EIA 
will  seek  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3507(a)  of  the  Paperwork 
Reduction  Act  of  1995. 


The  purj  ose  of  Form  EIA-913, 
"Monthly  jnd  Annual  Liquefied  Natural 
Gas  (LNG)  storage  Report,"  is  to  collect 
data  on  the  inventory  levels  of  LNG  and 
operationa  capacities  of  active  LNG 
storage  fac;  lities  in  the  United  States. 

Survey  r  spondents  would  include  all 
operators  a  "  facilities  that  store  LNG  for 
baseload,  seasonal,  and  peak  demand 
delivery  in  the  United  States,  or  for 
delivery  to  United  States  customers  for 
these  purp(  »ses.  This  includes  operators 
with  LNG  i  iventories  such  as 
distributioi  i  companies,  pipeline 
companies  liquefaction  facilities,  LNG 
wholesaler ;  (excluding  retailers  who 
sell  LNG  e)  clusively  for  ultimate 
vehicular  fi  lel  use),  and  marine 
terminals  p  roviding  peaking  storage 
services.  Tie  survey  coverage  does  not 
include  LN  j  inventories  held  by  any 
industrial, :  esidential,  commercial,  or 
power  gene  ration  operations  for 
ultimate  coasumption.  The  respondents 
for  Form  El  i\-913  will  comprise 
operators  o  approximately  100  LNG 
storage  faci  ities  (the  total  estimated 
number  of  acilities  currently  active  in 
the  United  states). 

Data  won  Id  be  collected  pursuant  to 
the  Federal  Energy  Administration 
(FEA)  Act  c  f  1974,  Public  Law  93-275. 
The  report  vill  be  mandatory  under  the 
FEA  Act.  T  le  data  would  appear  in  the 
EIA  public!  tions.  Monthly  Energy 
Review,  Na  ural  Gas  Annual,  and 
Natural  Ga. :  Monthly. 

This  colli  dion  is  essential  to  the 
mission  of  i  he  DOE  in  general'and  EIA 
in  particuk  r.  This  request  for  clearance 
was  necess  tated  by  the  increasing  role 
of  LNG  stot  ige  as  a  source  of  natural  gas 
supply,  espjcially  during  periods  of 
peak  demai  d,  and  the  subsequent  need 
to  monitor  ts  activity  for  a  better 
understand  ng  of  the  U.S.  natural  gas 
supply  and  demand  balance.  Much  like 
the  existing  EIA  underground  natural 
gas  storage  lurvey.  the  new  LNG  survey 
is  expected  to  be  widely  used  bv 
industry  an  ilysts  and  Federal  and  State 
agencies  to  nonitor  gas  markets. 
Recognizin  ,  the  importance  of  LNG 
storage  acti'  aties  to  gas  market 
information ,  DOE  SecretarySpencer 
Abraham  re  quested  on  June  26,  2003, 
that  EIA  ph  n  a  new  survey  of  LNG 
storage  acti  cities  to  collect  better 
informatior  and  achieve  better  market 
efficiency. 

EIA  may  eventually  consider  the 
value  of  a  M  eekly  sample  survey  of  LNG 
inventories  after  the  monthly  survey  is 
operating  ii  a  stable  manner  and  if 
evidence  in  iicates  that  greater 
timeliness  c  f  data  would  enhance 
understand  ng  of  the  overall  natural  gas 
supply  situi  ition. 


Respondents  would  be  expected  to 
complete  the  EIA-913  Annual  Schedule 
at  the  start  of  the  survey  and 
subsequently  once  a  year  and  whenever 
a  new  facility  begins  operation  or  a 
change  in  operator  or  storage  capacity 
occurs.  The  completed  EIA-913 
Monthly  Schedule  would  be  due  20 
days  after  the  conclusion  of  the  report 
month.  Data  would  be  submitted  by  e- 
mail,  facsimile,  or  the  secure  file 
transfer  (SFT)  system  to  EIA.  Please  note 
that  email  and  facsimile  are  not  secure 
methods  of  file  transfer.  SFT  is  based  on 
the  secure  hypertext  transfer  protocol 
(HTTPS),  an  industry  standard  method 
to  serid  information  over  the  web  using 
a  secure,  encrypted  process.  All 
information  is  protected  by  128-bit 
encryption  to  maintain  the  privacy  and 
confidentiality  of  transmitted  data. 

Data  elements  for  the  proposed  survey 
are  listed  below.  Please  refer  to  http:// 
www.eia.doe.gov/oil_gas/natural_gas/ 
siirveyJorms/nat_proposedJonns.html 
for  a  copy  of  the  proposed  form  and 
instructions. 

Monthly  Schedule 

1.  Respondent  identification  data. 

2.  Monthly  LNG  storage  data: 

a.  Facility  name. 

b.  Facility  location. 

c.  LNG  storage  additions,  and  Btu  heat 
content  of  additions. 

d.  LNG  withdrawals,  and  Btu  heat 
content  of  withdrawals. 

e.  End-of-period  LNG  inventories,  and 
Btu  heat  content  of  inventories. 

f.  Peak  day  withdrawals. 

g.  Peak  day. 

3.  Comments. 

Annual  Schedule 

1.  Respondent  identification  data. 

2.  Annual  facility  characteristics: 

a.  Storage  facility  name. 

b.  Location. 

c.  Type  of  operation  (distribution 
company,  pipeline  company,  marine 
terminal  with  peaking  service,  LNG 
wholesaler,  liquefaction  facility,  other). 

d.  Storage  facility  capacity. 

e.  Liquefaction  capacity. 

f.  Trailer  unloading  capacity. 

g.  Vaporization  capacity, 
h.  Trailer  loading  capacity, 
i.  Change  in  capacity. 

3.  Comments. 

EIA  is  proposing  to  treat  the 
information  collected  on  Form  EIA-913 
as  confidential  in  accordance  with 
existing  EIA  confidentiality  provisions. 
Under  these  provisions,  survey 
information  is  treated  as  confidential 
and  is  not  publicly  released.  However, 
upon  request  for  official  uses  the 
information  may  be  shared  with  another 
component  of  the  Department  of  Energy, 
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any  Committee  of  Congress,  the  General 
Accounting  Office,  and  other  Federal 
agencies  authorized  by  law  to  receive 
such  information.  A  court  of  competent 
jurisdiction  may  obtain  the  information 
in  response  to  an  order. 

EIA  will  publish  monthly  inventory 
estimates  and  net  withdrawals  estimates 
(withdrawals  minus  additions)  as  well 
as  annual  information  on  LNG  storage 
capacities  for  the  United  States  and 
several  multi-state  regions  to  the  extent 
that  confidentiality  for  company- 
specific  information  allows.  In  order  to 
preserve  the  confidentiality  of  company- 
specific  information,  EIA  Standard 
2002-22,  "Non-disclosure  of  Company 
Identifiable  Data  in  Aggregate  Cells," 
would  be  used.  A  copy  of  this  standard 


may  be  obtained  at  http:// 
www.eia.doe.gov/smg/standard.pdf. 
Under  these  rules,  ELA-913  information 
would  be  published  at  an  aggregate 
multi-state  level  based  on  the  current 
EIA  underground  storage  regions.  Such 
primary  suppression  of  confidential 
data  may  result  in  further 
complementary  suppression  of  data  in 
publications  in  which  this  data  may  be 
incorporated.  Thus,  confidentiality  of 
company-specific  information  would  be 
maintained  at  the  loss  of  geographic 
detail.  However  this  rule  could  be 
waived  if  the  affected  respondents 
agree. 

The  operators  of  LNG  storage  facilities 
will  be  asked  to  submit  monthly  reports 
of  inventories,  additions  and 


withdrawals,  and  annual  reports  of 
facility  characteristics.  EIA  will  publish 
monthly  inventory  estimates  and  net 
withdrawals  estimates  (withdrawals 
minus  additions)  for  the  United  States 
and  several  multi-state  regions  to  the 
extent  that  confidentiality  for  company- 
specific  information  allows.  These 
regions  are  chosen  based  on  the  current 
ELA  underground  natural  gas  storage 
regions,  which  reflect  the  major  natural 
gas  production  and  distribution  regions, 
familiarity  to  both  respondents  and  data 
users  and  current  EIA  disclosuire 
restrictions.  The  following  is  an 
example  of  the  monthly  data  format  and 
regions: 


- 

Region 

Total 
storage 
capacity 

Inventory 

Percent  change  from 

sanie  period  last 

year 

Net 
withdrawals 

East 

New  England  and  Mid-Atlantic 

Other  

t 

West  &  Producing 

•  •••<•>• 

USA  Total  

Similarly  annual  siunmaries  of  facility 
characteristics  will  be  provided  at  the 
United  States  level  and  the  same  multi- 
state  regions  to  the  extent  that 
confidentiality  for  company-specific 
information  allows. 

As  an  alternative  to  collecting  the  data 
under  the  confidentiality  arrangements 
outlined  above,  EIA  has  the  option  of 
collecting  the  Form  EIA-913 
information  as  confidential  in 
accordance  with  the  Confidential 
Information  Protection  and  Statistical 
Efficiency  Act  of  2002  (CIPSEA)  (Title  5 
of  Pub.  L.  107-347).  If  the  Form  EIA- 
913  information  is  collected  under 
CIPSEA,  the  information  could  not  be 
disclosed  by  EIA  in  identifiable  form, 
for  any  use  other  than  an  exclusively 
statistical  purpose,  except  with  the 
informed  consent  of  the  respondent.  As 
defined  in  CIPSEA,  the  term  "statistical 
purpose"  (A)  means  the  description, 
estimation,  or  analysis  of  the 
characteristics  of  groups,  without 
identifying  the  individuals  or 
organizations  that  comprise  such 
groups;  and  (B)  includes  the 
development,  implementation,  or 
maintenance  of  methods,  technical  or 
administrative  procedures,  or 
information  resources  that  support  the 
purposes  described  in  subparagraph  (A). 

The  requirement  that  information 
collected  under  CIPSEA  be  used 
exclusively  for  statistical  purposes  has 
both  advantages  and  disadvantages.  A 


primary  advantage  of  collecting 
information  in  accordance  with  CIPSEA 
is  that  the  information  could  not  be 
used  for  any  non-statistical  purpose 
including  any  administrative, 
regulatory,  law-enforcement, 
adjudicatory,  or  other  piupose  that 
affects  the  rights,  privileges,  or  benefits 
of  a  particular  identifiable  respondent. 
A  primary  disadvantage  in  collecting 
information  in  accordance  with  CIPSEA 
is  that,  without  a  respondent's  informed 
consent,  the  information  could  not  be 
shared  with  other  Federal  non-EIA 
personnel  for  non-statistical  purposes  in 
the  event  of  a  major  energy  supply 
situation.  This  restriction  on  sharing 
could  severely  hamper  any  timely  U.S. 
government  actions  in  the  event  of 
significant  supply  problems. 

n.  Current  Actions 

EIA  will  be  requesting  approval  fi'om 
the  Office  of  Management  and  Budget 
(0MB)  tp  conduct  a  monthly  and  annual 
information  collection  program  via 
Form  EIA-913,  "Monthly  and  Annual 
Liquefied  Natural  Gas  (LNG)  Storage 
Report."  The  respondents  for  the  EIA- 
913  will  comprise  operators  of 
approximately  100  LNG  storage 
facilities  (the  total  estimated  number  of 
facilities  currently  active  in  the  United 
States). 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 


the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. . 

1 .  General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practiced  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

C.  Should  the  proposed  collection  of 
information  be  conducted  under  EIA's 
existing  confidentiality  provisions,  or 
under  the  provisions  of  the  Confidential 
Information  and  Statistical  Efficiency 
Act  of  2002? 

2.  As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  to  be  collected? 

B.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  or  definitions  need 
clarification? 

C.  Can  the  information  be  submitted 
by  the  due  date? 
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D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  1  hour 
for  the  Monthly  Schedule  and  3  hours 
for  the  Annual  Schedule;  The  estimated 
burden  includes  the  total  time  necessary 
to  provide  the  requested  information.  In 
your  opinion,  how  accurate  is  this 
estimate? 

E.  The  agency  estimates  that  the  only 
cost  to  a  respondent  is  for  the  time  it 
will  take  to  complete  the  survey  form. 
Will  a  respondent  incur  any  start-up 
costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance, 
and  purchase  of  services  associated  with 
the  information  collection? 

F.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

G.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element{s),  and  the  methods  of 
collection. 

H.  Do  you  consider  the  EIA-913 
information  (additions,  withdrawals, 
inventory,  and  facility  characteristics)  to 
be  sensitive  proprietary  company 
information  that  should  be  treated  as 
confidential?  If  so  and  the  EIA-913 
survey  was  conducted  under  CIPSEA. 
would  your  company  sign  an  informed 
consent  agreement  for  release  of  its  EIA- 
91 3  information  to  other  Federal 
agencies  for  use  in  preparing  for  and/or 
responding  to  defined  emergency 
situations  such  as  terrorist  attacks, 
regional  pipeline  breaks,  or  LNG 
shipping  disruptions?  Any  Federal 
agency  with  access  to  EIA-913 
information  Would  be  required  to  sign  a 
document  agreeing  to  maintain  the 
confidentiality  of  the  information. 

3.  As  a  Potential  User  of  the  Information 
to  be  Collected 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  disseminated? 

B.  Is  the  information  useful  at  the 
levels  of  detail  to  be  reported? 

C.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

D.  Are  there  alternative  sources  for 
the  information  and  are  they  useful?  If 
so,  what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
-.become  a  matter  of  public  record. 


Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperw(  rk  Reduction  Act  of  1995  (Pub. 
L.  104-13,  4  4  U.S.C.  Chapter  35). 

rt^ashington,  DC,  September  10, 


Issued  in 
2003. 

layH 

Agency  C/e4rance 


Cass(  Iberry, 


Officer,  Statistics  and 
Methods  Gn  >up,  Energy  Information 
Administration 
(FR  Doc.  03 
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64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlssipn 


[Docket  No. 


ANR  Pipeihe 
Revised  Ti  iriff 


RP03-581-000] 


Company;  Notice  of 
Filing 


that  on  August  28,  2003, 

ne  Company.  (ANR) 

r  filing  tendered  as  part  of  its 

"ariff.  Second  Revised 
1.  the  revised  tariff  sheets 
Appendix  A  to  the  filing, 

fctive  date  of  October  1, 


in 


September  ID.  2003. 

Take  nol|ce 
ANR  Pipel 
tendered  f< 
FERC  Gas 
Volume  N( 
identified 
with  an  eff 
2003. 

Any  pen  on  desiring  to  be  heard  or  to 
protest  sai<  filing  should  file  a  motion 
to  interven  3  or  a  protest  with  the 
Federal  En  ;rgy  Regulatory  Commission. 
888  First  S  reet.  NE..  Washington.  DC 
20426.  in  a  xordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests'  must  be  filed  on  or  before  the 
date  as  ind  cated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but '  vill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  persoi  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  avi  liable  for  review  at  the 
Commissio  n  in  the  Public  Reference 
Room  or  m  ly  be  viewed  on  the 
Commission's  Web  site  at  http:// 
iviviv.ferc.g  ov  using  the  "eLibrary". 
Enter  the  djcket  number  excluding  the 
last  three  cigits  in  the  docket  number 
field  to  ace  3ss  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlir,  eSupport@ferc.gov  or  toll- 
free  at  (866 1  208-3676.  or  TTY,  contact 
(202)  502-1  i659.  The  Commission 
strongly  en  courages  electronic  filings. 
See  18  CFF  385.2001  (a)(l)(iii)  and  the 
instruction  >  on  the  Commission's  Web 
site  under  he  "e-Filing"  link. 


Comment  Date.- September  15,  2003. 

Linda  Nfitry, 

Acting  Secretary. 

[FR  Doc.  03-23611  Filed  9-15-03;  8:45  am] 

BILLING  CODE  6717-01-f> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  RP03-598-000] 

Cotton  Valley  Compression,  L.L.C.; 
Notice  of  Second  Compressor  Change 
Tariff,  Rate,  and  Environmental  Filing 

September  10.  2003. 

Take  notice  that  on  August  28,  2003, 
Cotton  Valley  Compression,  L.L.C. 
(Cotton  Valley),  tendered  for  filing  in 
Docket  Nos.  CP99-541-004  and  RP03- 
598-000  a  report 

(1)  describing  the  SECOND  change  of 
leased  compressor  units,  (2) 
recomputing  the  stated  rates  to  reflect 
the  cost  and  capacity  impacts  of  that 
compressor  change,  (3)  replacing 
specific  tariff  sheets  to  reflect  those 
revised  rates  and  increased  available 
capacity,  and  (4)  satisfying 
environmental  conditions  attached  to  its 
original  certificate  of  public 
convenience  and  necessity  issued  in 
2000.  90  FERC  &  61,206.  Cotton  Valley 
states  that  in  that  certificate  besides 
authorizing  Cotton  Valley's  1,200 
horsepower  of  installed  leased 
compression  with  a  capacity  of  13,100 
Dth/d.  the  Commission  authorized  it  to 
operate  leased  compressors  up  to  3.000 
horsepower  with  a  capacity  of  up  to 
31 .000  Dth/d.  without  further 
certification  or  abandonment  for 
changes  up  or  down  within  this  upper 
level,  subject  to  certain  conditions. 

Cotton  Valley  states  that  the  following 
revised  tariff  sheets  are  being  filed,  with 
an  effective  date  of  September  29.  2003: 

Second  Revised  Sheet  No.  2  superceding 

First  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  4  superceding 

First  Revised  Sheet  No.  4 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
H'ww. fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  September  15,  2003. 

Linda  Mitry, 

Acting  Secretary 

(FR  Doc.  03-23612  Filed  9-15-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  RP00-33&-018]EI  Paso  Natural 
Gas  Company;  Notice  of  Compliance  Filing 

Federal  Energy  Regulatory 
Commission 

September  10,  2003. 

Take  notice  that  on  August  29,  2003, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  Twentieth  Revised  Sheet  No.  1  and 
Original  Sheet  No.  2,  with  an  effective 
date  of  October  1,  2003. 

El  Paso  states  that  the  transportation 
service  agreements  (TSAs)  listed  on  the 
tariff  sheets  reflect  the  conversion  of  its 
former  full  requirements  shippers  to 
contract  demand  shippers  in  accordance 
with  Commission  Orders  issued  in  the 
capacity  allocation  proceeding  in  this 
docket.  El  Paso  states  that  the  TSAs  are 
being  submitted  for  Commission  review 
and  information  and  have  been  listed  on 
the  tendered  tariff  sheet  as  potentially 
non-conforming  agreements. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  date  as  indicated 
below.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 


http://www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 
Protest  Date:  September  15,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-23610  Filed  9-15-03;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2086] 

Southern  California  Edison  Company; 
Notice  of  Authorization  for  Continued 
Project  Operation 

September  10,  2003. 

On  August  30,  2001,  Southern 
California  Edison  Company,  licensee  for 
the  Vermilion' Valley  Project  No.  2086, 
filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereimder 
Project  No.  2086  is  located  on  Mono 
Creek  in  Fresno  County,  California. 

The  license  for  Project  No.  2086  was 
issued  for  a  period  ending  August  31, 
2003.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA,     . 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 


to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2086 
is  issued  to  Southern  California  Edison 
Company  for  a  period  effective 
September  1,  2003  through  August  31, 
2004,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  September  1.  2004,    - 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  aimual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Southern  California  Edison 
Company  is  authorized  to  continue 
operation  of  the  Vermilion  Valley 
Project  No.  2086  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-23609  Filed  9-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-121-001,  et  al.] 

Hardee  Power  Partners,  Limited.,  et  aL; 
Electric  Rate  and  Corporate  Filings 

September  4,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
fisted  in  ascending  order  within  each 
docket  classification. 

1.  Hardee  Power  Partners,  Limited, 
Invenergy  Investment  Company  LLC, 
GTCR  Fund  VDL  L.P.,  GTCR  Fund  VtW 
B,  L.P.,  Hardee  GP  LLC,  Hardee  LP  LLC 

[Docket  No.  EC03-121-O01J 

Take  notice  that  on  August  29,  2003. 
Hardee  Power  Partners,  Limited  (Hardee 
Power),  Invenergy  Investment  CompanV 
LLC.  GTCR  Fund' VIII,  L.P.,  GTCR  Fund 
VIII/B,  L.P.,  Hardee  GP  LLC  and  Hardee 
LP  LLC  (the  Applicants)  filed  with  the 
Federal  Energy  Regulator}'  Commission 
(Commission)  a  supplement  to  their 
application  filed  pursuant  to  section  203 
of  the  Federal  Power  Att  on  August  8, 
2003,  for  authorization  of  the  transfer  of 
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100%  of  the  partnership  interests  in 
Hardee  Power  to  Hardee  GP  LLC  and 
Hardee  LP  LLC  (the  Acquirers)  so  that 
upon  consummation  of  the  proposed 
transaction,  the  Acquirers  will  own 
100%  of  Hardee  Power.  Applicants 
request  confidential  treatment  for  the 
documents  contained  in  Confidential 
Exhibit  I  and  Confidential  Attachment  1 
of  the  supplement. 
Comment  Date:  September  1 5 ,  2003 . 

2.  Wisconsin  Power  and  Light  Company 

(Docket  No.  EC03-133-O00] 

Take  notice  that  on  September  2,    . 
2003,  Wisconsin  Power  and  Light 
Company  tendered  for  filing  an 
application  for  authorization  under 
section  203  of  the  Federal  Power  Act,  to 
sell  certain  substation  equipment  to  the 
City  of  Wisconsin  Rapids  Water  Works 
and  Lighting  Commission. 

Comment  Date:  September  23,  2003. 

3.  Allegheny  Energy  Supply  Company, 
LLC 

[Docket  No.  ER00-«14-002] 

Take  notice  that  on  August  29,  2003, 
Allegheny  Energy  Supply  Company, 
LLC  (AE  Supply)  tendered  for  filing,  a 
change  in  status  under  AE  Supply's 
market-based  rate  authority  to  reflect  the 
commercial  operation  of  three  new  180 
MW  generating  imits  located  in 
Springdale,  Pennsylvania.  Comment 
Date:  September  19,  2003. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc. ' 

(Docket  No.  ER03-986-O01] 

Take  notice  that  on  August  29,  2003, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  an  amendment  to  its 
June  27,  2003  filing  in  Docket* No. 
ER03-986-000  in  compliance  with  the 
Commission's  deficiency  letter  request 
dated  August  14,  2003. 

The  Midwest  ISO  states  it  has  served 
copies  of  its  filing  on  all  affected 
customers.  Midwest  ISO  also  states  that 
it  has  electronically  served  a  copy  of 
this  filing,  without  attachments,  upon 
all  Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  as  well  as  all  state 
commissions  within  the  region. 
Midwest  statgs  that  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  http:// 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
will  provide  hard  copies  to  any 
interested  parties  upon  request. 

Comment  Date:  September  19,  2003. 


Federal  Register /Vol.  68,  ^  o.  179 /Tuesday,  September  16,  2003 /Notices 


5.  Sierra  I  acific  Power  Company 

(Docket  No4  ER03-1 264-000] 

Take  no  ;ice  that  on  August  29,  2003, 
Sierra  Pac  fie  Power  Company  (Sierra 
Pacific)  tendered  for  filing  in 
accordanci  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  (Cancellation  of  Service 
Agreement  No.  107,  Interconnection  and 
Operation  Agreement  between  Sierra 
Pacific  Power  Company  and  Duke 
Energy  wishoe,  LLC.  Sierra  Pacific  has 
requested  an  effective  date  for  the 
cancellation  of  July  30,  2003. 

Sierra  st  ates  that  this  Notice  of 
Cancellatii  )n  is  filed  pursuant  to  the 
terms,  and  finalization  of  adjustments, 
appropriate  to  Service  Agreement  No. 
107.  Sierra  also  states  that  copies  of  the 
filing  wera  served  upon  Duke  Energy 
Washoe,  LLC,  and  the  Public  Utilities 
Commissi!  »n  of  Nevada. 

Commei  tt  Date:  September  19,  2003. 

6.  Pelican  Snergy  Management  Inc. 

(Docket  No.  ER03-1 265-000] 

Take  no  ice  that  on  August  29,  2003, 
Pelican  En  ergy  Management  Inc. 
(Pelican  Ei  lergy)  tendered  for  filing  a 
Notice  of  ( lancellation  of  its  market- 
based  rate  tariff,  Pelican  Energy 
Manageme  nt  Inc.,  Rate  Schedule  FERC 
No.  1.  Peli  :an  Energy  states  that  this 
authorizat  on  was  issued  to  them  on 
June  22.  1!  i98,  in  Docket  No.  ER98-^ 
3084-000.  Pelican  Energy  states  that  it 
has  never  ( sntered  into  any  power  sales 
or  power  p  urchase  agreements  or 
transactioi  s  pursuant  to  the  tariff. 

Commei  t  Date:  September  19,  2003. 

7.  Burling!  on  Resources  Trading  Inc. 


(Docket  No. 


ER03-1 266-000] 


Take  noi  ice  that  on  August  29,  2003, 
Burlington  Resources  Trading  Inc. 
(Burlingtoli  Resources)  tendered  for 
filing  a  No  ice  of  Cancellation  of  its 
market-has  ed  rate  tariff.  Burling 
Resources  Trading  Inc.,  Rate  Schedule 
FERC  No. 

Burlingtbn  Resources  states  that  its 
market-bas  ed  authorization  was  issued 
on  November  14.  1996,  in  Docket  No. 
ER96-3 11 1-000.  Burlington  Resources 
states  that  it  has  never  entered  into  any 
power  sale  s  or  power  purchase 
agreement!  i  or  tremsactions  pursuant  to 
the  tariff. 

CommeAt  Date:  September  19,  2003. 

8.  Niagara  Mohawk  Power  Corporation, 
A  National  Grid  Company 


(Docket  No. 

Take  notice 
Niagara  Mfthawk 
National 
Mohawk) 
Section  35 


ER03-1267-O001 

that  on  August  29,  2003, 
Power  Corporation,  a 
Company  (Niagara 
1  Bndered  for  filing  piu-suant  to 
15  of  the  Federal  Energy 


Grid 


Regulatory  Commission's  (Commission) 
regulations,  18  CFR  35.15,  a  Notice  of 
Cancellation  of  Rate  Schedule  No.  138. 
Niagara  Mohawk  requests  that  the 
Notice  of  Cancellation  be  deemed 
effective  as  of  November  1,  2003. 

Niagara  Mohawk  states  it  has  served 
copies  of  the  Notice  of  Cancellation 
upon  the  customer  receiving  service 
under  Rate  Schedule  No.  138,  the  Power 
Authority  of  the  State  of  New  York,  as 
well  as  upon  the  New  York  Independent 
System  Operator  and  the  New  York 
Public  Service  Commission. 

Comment  Date:  September  19,  2003. 

9.  Niagara  Mohawk  Power  Corporation, 
A  National  Grid  Company 

(Docket  No.  ER03-1268-000] 

Take  notice  that  on  August  29,  2003, 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  Company  (Niagara 
Mohawk)  tendered  for  filing  piusuant  to 
Section  35.15  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations,  18  CFR  35.15  (2003),  a 
Notice  of  Cancellation  of  SCTvice 
Agreement  No.  139  under  Niagara 
Mohawk's  grandfathered  Open  Access 
Transmission  Tariff,  FERC  Tariff 
Original  Vol.  No.  3.  Niagara  Mohawk 
requests  that  the  Notice  of  Cancellation 
be  deemed  effective  as  of  November  1 , 
2003. 

Niagara  Mohawk  states  it  has  served 
copies  of  the  Notice  of  Cancellation 
upon  the  customer  receiving  service 
under  Service  Agreement  No.  139, 
Allegheny  Electric  Cooperative,  Inc., 
and  upon  the  Power  Authority  of  the 
State  of  New  York,  the  New  York 
Independent  System  Operator,  and  the 
New  York  Public  Service  Commission. 

Comment  Date:  September  19.  2003. 

10.  Niagara  Mohawk  Power 
Corporation,  A  National  Grid  Company 

(Docket  No.  ER03-1 269-000] 

Take  notice  that  on  August  29,  2003, 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  Company  (Niagara 
Mohawk)  tendered  for  filing  puirsuant  to 
Section  35.15  of  .the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations,  18  CFR.  35.15,  a  Notice  of 
Cancellation  of  Rate  Schedule  No.  190. 
Niagara  Mohawk  requests  that  the 
Notice  of  Cancellation  be  deemed 
effective  as  of  November  1,'2003. 

Niagara  Mohawk  states  it  has  served 
copies  of  the  Notice  of  Cancellation 
upon  the  customer  receiving  seivice 
under  Rate  Schedule  No.  190,  the 
Village  of  Bergen,  New  York,  as  well  as 
upon  the  New  York  Independent 
System  Operator  and  the  New  York 
Public  Service  Commission. 

Comment  Date:  September  19,  2003. 
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11.  Ameren  Services  Company 

[Docket  No.  ER03-1 2 70-000] 

Take  notice  tliat  on  August  29,  2003, 
Ameren  Services  Company  (Ameren) 
filed  an  unexecuted  Network  Integration 
Transmission  Service  (NITS)  Agreement 
and  unexecuted  Network  Operating 
Agreement  (NOA)  between  Ameren  and 
Soyland  Power  Cooperative,  Inc. 
(Soyland)  with  the  Conunission. 
Ameren  states  that  the  filing  proposes 
modifications  to  the  unexecuted  NITS 
Agreement  and  NOA  accepted  by  the 
Commission  in  Docket  No.  ER03-464. 
Ameren  seeks  an  effective  date  of 
September  1,  2003. 

Ameren  states  it  has  served  a  copy  of 
this  filing  on  Soyland. 

Comment  Date:  September  19,  2003. 

12.  Aquila,  Inc. 

[Docket  No.  ER03-1271-000) 

Take  notice  that  on  August  29,  2003, 
Aquila,  Inc.  d/b/a/  Aquila  Networks  " 
MPS  (Aquila-MPS)  submitted  for  filing 
a  Generator  Balancing  Service  Tariff  and 
associated  pro  forma  service  agreement 
pursuant  to  18  CFR  35.12.  Aquila  states 
that  pursuant  to  the  GBS  Tariff,  Aquila- 
MPS  will  offer  generator  balancing 
service  to  entities  which  either  own, 
control,  or  schedule  the  output  for  an 
independent  generating  facility 
interconnected  with  the  transmission 
system  of  Aquila-MPS  to  account  for 
unintentional  differences  between  the 
scheduled  generation  and  the  actual 
generation  associated  with  each 
independent  generation  facility.  Aquila 
has  requested  that  the  initial  tariff  be 
made  effective  as  of  November  1,  2003. 

Comment  Date:  September  19,  2003. 

13.  Entergy  Services,  Inc. 

[Docket  No.  EROa-1272-0001 

Take  notice  that  on  August  29,  2003, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively, 
Entergy)  filed  proposed  revisions  to  the 
Entergy  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff  Second 
Revised  Volume  No.  3,  designed  to 
implement  an  Available  Flowgate 
Capability  process  for  evaluating  short- 
term  transmission  service  requests. 
Entergy  requests  an  effective  date  of 
April  1,  2004. 

Comment  Date:  September  19,  2003. 

14.  Entergy  Services,  Inc. 

[Docket  No.  ER03-1 2 73-000] 

Take  notice  that  on  August  29,  2003, 
Entergy  Services,  Inc.,  on  behalf  of 


Entergy  New  Orleans,  Inc.  (Entergy  New 
Orleans),  tendered  for  filing  of  a  Notice 
of  Termination  of  the  Interconnection 
and  Operating  Agreement  and  Generator 
Imbalance  Agreement  between  Entergy 
New  Orleans  and  Duke  Energy  Orleans, 
LLC. 

Comment  Date:  September  19,  2003. 

15.  Boston  Edison  Company 

[Docket  No.  ER03-1 2  74-000] 

Take  notice  that  on  August  29,  2003, 
Boston  Edison  Company  (BECo), 
tendered  for  filing  pursuant  to 
Commission  Order  No.  618  and  Section 
205  of  the  Federal  Power  Act  (FPA) 
proposed  changes  in  its  transmission 
plant  per  book  depreciation  rates.  BECo 
states  that  it  proposes  to  make  the 
depreciation  changes  effective  on  its 
books  as  of  November  1,  2003,  which  is 
the  requested  effective  date  for  this 
filing.  BECo  also  states  that  if  the 
Commission  elects  to  suspend  the  filing 
for  one-day,  BECo  requests  an  October 
31,  2003  effective  date  so  that  the 
depreciation  rate  changes  would  be 
reflected  on  its  books  as  of  November  1 , 
2003. 

BECo  states  that  copies  of  the  filing 
were  served  upon  the  public  utility's 
jurisdictional  customers,  and  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  Date:  September  19,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 


site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magaiie  R.  Salas, 

Secretary. 

[PR  Doc.  03-23608  Filed  9-15-03;  8:45  am] 

BILLING  COO€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  EC03-1 32-000.  et  a!.] 

Michigan  Transco  Holdings,  Limitad 
Partnership,  etal.;  Electric  Rate  and 
Corporate  Filings 

Septembers,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  fiUngs  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Michigan  Transco  Holdings,  Limited 
Partnership,  Miciugan  Electric 
Transmission  Company,  LLC,  SFG  V-A 
INC.,  GPSF-F  INC,  Evercore  METC 
Investment  Inc.,  Evercore  METC 
Coinvestment  Inc.,  Macquarie 
Transmission  Miciugan  Inc.,  NA 
Capital  Holdings  Inc.,  JVfich  1400  Corp. 

[Docket  No.  EC03-1 32-000] 

Take  notice  that  on  September  2, 
2003,  Michigan  Transco  Holdings, 
Limited  Partnership  (Michigan  Transco 
Holdings).  Michigan  Electric 
Transmission  Companv.  LC  (METC), 
SFG  V-A  INC.  (SFG  V-A),  GPSF-F  INC. 
(GPSF-F),  Evercore  METC  hivestment 
Inc.  and  Evercore  METC  Coinvestment 
Inc.  (the  Evercore  Investors),  Macquarie 
Transmission  Michigan  Inc.  (MTM),  NA 
Capital  Holdings  Inc.  (NA  Holdings)  and 
Mich  1400  Corp.  (Mich  1400) 
(collectively  referred  to  as  Applicants), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an"  application  pursuant  to 
section  203  of  the  Federal  Power  Act 
and  18  CFR  part  33  for  authorization  of 
any  indirect  disposition  of  the 
jurisdictional  facilities  of  METC  that 
may  result  from  a  transfer  of  certain 
passive  limited  partnership  interests 
held  by  SFG  V-A  in  Michigan  Transco 
Holdings,  and  the  transfer  of  non-voting 
Series  C  Convertible  Preferred  Stock  of 
Trans-Elect.  Inc.  held  by  GPSF-F  to  the 
Evercore  Investors,  MTM.  NA  Holdings 
and  Mich  1400  (the  Proposed 
Transactions). 

Comment  Date:  September  23,  2003. 

2.  Trent  Wind  Farm,  L.P. 

[Docket  No.  EG03-98-000] 

Take  notice  that  on  September  3, 
2003.  Trent  Wind  Farm,  L.P.  (Trent 
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Wind),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  detennination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  Regulations. 

Trent  Wind  states  it  is  a  limited 
partnership,  organized  under  the  laws  of 
the  State  of  Delaware,  and  engaged 
directly  and  exclusively  in  owning  and 
operating  the  Trent  Mesa  Wind  Project, 
located  between  Abilene  and 
Sweetwater,  Texas,  and  selling  electric 
energy  at  wholesale  fri  >m  the  Facility. 
Trent  Wind  explains  that  the  Facility 
consists  of  100  wind-powered  turbines, 
with  a  combined  nominal  rating  of    , 
approximately  150  MW,  a  metering 
station,  and  associated  transmission 
intercoimection  equipment. 

Comment  Date:  September  24,  2003. 

3.  Rocky  Mountain  Energy  Center,  LX.C 

[Docket  No.  EG03-99-000] 

Take  notice  that  on  September  3, 
2003,  Rocky  Mountain  Energy  Center, 
LLC  (Applicant),  c/o  Calpine 
Corporation,  filed  with  the  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  Regidations. 

Applicant  states  that  it  will  own  and 
operate  a  lominal  601  MW  power 
generation  facility  to  be  located  east  of 
the  town  of  Heldon  in  Weld  County, 
Colorado.  Applicant  further  states  that 
copies  of  the  application  were  served 
upcm  the  United  States  Securities  and 
Exchange  Commission  and  Colorado 
Public  Utilities  Commission. 

Comment  Date:  September  24,  2003. 

4.  Hrst  En«gy  Solutior  s  Corp.  v.  PJM 
Interconnection,  L.L.C.  md  Edison 
Mission  Energy  v.  P  JM  Interconnection, 
L.L.C. 

[Docket  Nos.  EL02-1 12-001  and  EL02-12O- 
001] 

Take  notice  that  on  September  2, 
2QP3,  PJM  Intercoimection,  L.L.C.  (PJM) 
filed  a  letter  to  comply  with  the 
Commission's  May  2,  2003  Order  in 
these  dockets  explaining  that  the 
required  modification  to  its  Market 
Monitoring  Plan  already  has  been  made 
and  accepted  in  Docket  No.  ER03-220- 
000. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members 
and  utility  regulatory  commissions  in 
the  PJM  region  and  on  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  this  proceeding. 

Comment  Date:  October  2 ,  2003 . 

5.  BP  Energy  Company 

(Docket  No.  EL03-60-003] 

Take  notice  that  on  September  3, 
2003,  BP  Energy  Company  submitted  a 


that  on  September  2, 
I  ancinnati  Gas  &  Electric 
(pC&E),  The  Dayton  Power  & 
(Dayton)  and  Columbus 
Ohio  Electric  Company 
jointly  submitted  responses 
requiring  additional 
issued  by  the  Federal 

Commission  in  the 
dockets  on  August  1, 


letter  detai  ing  the  disbursement  of 
monies  in  accordance  with  the 
Stipulatioil  and  Consent  Agreement, 
pursuant  t6  the  Commission's  Order 
dated  July  18,  2003,  in  Docket  No. 
ELOS-eO-doO,  104  FERC  H  61,089. 
Commeit  Date:  September  23,  2003. 

6.  The  Cincinnati  Gas  &  Electric 
Company,  p'he  Dayton  Power  &  Light 
Company  and  Columbus  and  Southern 
Ohio  Electfic  Company 

[Docket  Nos  ER03-1016-001  and  EC03-102- 
001 1 

Take  notjce 
2003,  The 
Company 
Light  Company 
and  Souths  m 
(Columbus 
to  the  lettei 
informatio]  i 
Energy  Reg  ulatory 
above-capt  oned 
2003. 

Comment  Date:  September  23,  2003. 

7.  St.  Paul  I  ]ogeneration,  LLC 

[Docket  No.  SR03-1 2 12-002] 

Take  not  ce  that  on  September  3, 
2003,  St.  Pi  ul  Cogeneration,  LLC  (St. 
Paul)  filed  ivith  the  Federal  Energy 
Regulatory  Commission  revisions  to  the 
tariff  and  code  of  conduct  that  were 
filed  on  Ai^st  14,  2003,  with  St.  Paul's 
applicatioi^  for  authorization  to  sell 
energy  and  capacity  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 
Comment  Date:  September  12,  2003. 

8.  New  England  Power  Pool 

[Docket  No.  ER03-1275-000] 

Take  notice  that  on  August  29,  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participant  >  Committee  filed  for 
acceptance  materials  to  (1)  permit 
NEPOOL  t(  expand  its  membership  to 
include  BO  C  Energy  Services,  Inc. 
(BOC),  Dull  e  Energy  Marketing  America, 
L.L.C.  (DEf  lA),  and  RAM  Energy 
Products,  I  .L.C.  (RAM);  and  (2)  to 
terminate  t  le  memberships  of  the 
Massachus  stts  Energy  Buyers  Coalition 
(MEBC),  an  d  Mohawk  River  Funding  m, 
LLC  (MRF  III).  The  Participants 
Committee  requests  the  following 
effective  di  tes:  September  1,  2003  for 
the  comme  icement  of  participation  in 
NEPOOL  by  DEMA  and  RAM  and  the 
terminatioa  of  MEBC  and  MRF  HI;  and 
October  1,  2003  for  the  commencement 
of  participj  tion  in  NEPOOL  by  BOC. 

The  Part  cipants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  i  :ommissions  and  the 
Participant  5  in  NEPOOL. 


Comment  Date:  September  19,  2003. 

9.  FirstEnergy  Service  Company 

[Docket  No.  ER03-1 2 76-000] 

Take  notice  that  on  September  2, 
2003,  FirstEnergy  Service  Company 
(FirstEnergy)  tendered  for  filing  the 
following  documents,  which 
FirstEnergy  states  are  intended  to  assist 
in  implementation  of  the  transfer  of 
control  to  the  Midwest  Independent 
System  Operator  (the  Midwest  ISO)  of 
the  transmission  system  which  is 
currently  owned  and  operated  by 
American  Transmission  Systems, 
Incorporated  (ATSI): 

•  Revised  Open  Access  Transmission 
Tariff  of  ATSI. 

•  Revised  Transmission  System 
Operating  Agreement  between  ATSI  and 
the  FirstEnergy  Operating  Companies. 

•  Notices  of  Cancellation  of  certain 
Network  Integration  Transmission 
Service  Agreements  and  Point-to-Point 
Transmission  Agreements  for  service 
over  the  ATSI  transmission  system. 

•  A  Notice  of  Cancellation  of  the  Joint 
Dispatch  Agreement  Among  FirstEnergy 
Services  Corp.,  the  FirstEnergy 
Operating  Companies,  and  A'TSI. 

FirstEnergy  has  asked  for  waiver  of 
any  applicable  requirements  in  order  to 
make  the  Agreement  effective  as  of 
October  1,  2003,  or  such  later  date  as  the 
Midwest  ISO  assiunes  control  of  the 
ATSI  transmission  grid. 

Comment  Date:  September  23,  2003. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-1277-000J 

Take  notice  that  on  August  29,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  Schedule  10-FERC 
of  its  Open  Access  Transmission  Tariff, 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  1,  in  order  to  recover  the 
Midwest  ISO's  pa)mients  to  the 
Commission  for  FERC  annual  charges.   ' 

The  Midwest  ISO  has  requested 
waiver  of  the  notice  provision  of  Section 
205  of  the  Federal  Power  Act  in  order 
to  accommodate  an  effective  date  of 
September  1.  2003,  because  the  Midwest 
ISO  anticipates  billing  for  service  imder 
Schedule  10-FERC  on  September  1, 
2003. 

The  Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  that  it  has  electronically 
served  a  copy  of  this  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants,  as 


Federal  Register /Vol.  68,  No.  179 /Tuesday.  September  16,  2003 /Notices 


54223 


well  as  all  state  commissions  within  the 
region.  In  addition.  Midwest  ISo  states 
that  the  filing  has  beenelectronically 
posted  on  its  Web  site  at  http:// 
wvyw.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
notes  that  it  will  provide  hard  copies  to 
any  interested  parties  upon  request. 
Comment  Date:  September  19,  2003. 

11.  Xcel  Energy  Services,  Inc.  and 
Northern  States  Power  Company 

[Docket  No.  ER03-1278-O001 

Take  notice  that  on  August  29,  2003, 
Xcel  Energy  Services,  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (NSP)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Generation 
Interconnection  Agreement  between 
NSP  and  Wilson-West  Wind  Farm,  LLC, 
Moulton  Heights  Wind  Power  Project, 
LLC,  North  Ridge  Wind  Farm,  LLC, 
Viking  Wind  Farm,  LLC,  Vandy  South 
Project,  LLC,  Muncie  Power  Partners, 
LLC,  and  Vindy  Power  Partners,  LLC. 

NSP  requests  the  agreement  to  be 
accepted  for  Hling  effective  April  1 , 
2003,  and  requests  waiver  of  die 
Commission's  notice  requirements  in 
order  for  the  Agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Commenf  Date;  September  19,  2003. 

12.  Ameren  Services  Company 

[Docket  No.  ER03-1 280-000] 

Take  notice  that  on  September  2, 
2003,  Ameren  Services  Company  (ASC) 
tendered  for  filing  unexecuted  Service 
Agreements  for  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  between  Ameren 
Services  and  Citizens  Electric 
Corporation.  Ameren  Services  asserts 
that  the  purpose  of  the  Agreements  is  to 
permit  Ameren  Services  to  provide 
transmission  service  to  Citizens  Electric 
Corporation  pursuant  to  Ameren's  Open 
Access  Tariff. 

Comment  Date:  September  23,  2003. 

13.  Smarr  EMC 

[Docket  No.  ERO3-1281-O0O] 

Take  notice  that  on  September  2, 
2003,  Smarr  EMC  (Smarr)  tendered  for 
filing  with  the  Commission,  pursuant  to 
18  CFR  35.10a,  form  Service 
Agreements  to  govern  cost-based  power 
sales  under  Smarr's  Second  Revised 
Rate  Schedule  FERC  No.  1  and  Second 
Revised  Rate  Schedule  FERC  No.  2. 
Smarr  states  that  form  Service 
Agreements  incorporated  changes  to 
Power  Purchase  Agreements  already  on 
file  with  the  Commission.  Therefore, 
Smarr  is  also  filing  a  rate  schedule 
amendment  pursuant  to  CFR  35.13. 


Smarr  states  that  copies  of  this  filing 
have  been  mailed  to  each  of  Smarr's 
Member-Owner/Purchasers.  Smarr 
requests  that  the  form  Service 
Agreements  and  the  associated 
amendments  become  effective 
November  1,  2003. 

Comment  Date:  September  23,  2003] 

14.  Xcel  Energy  Services,  Inc.,  Northern 
States  Power  Company 

[Docket  No.  ER03-1 282-000] 

Take  notice  that  on  September  2, 
2003,  Xcel  Energy  Services,  Inc.  (XES), 
on  behalf  of  Northern  States  Power 
Company  (NSP)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Generation 
Interconnection  Agreement  between 
NSP  and  Boeve  Wind  Farm,  LLC. 

NSP  requests  the  agreement  to  be 
accepted  for  filing  effective  August  1 , 
2003 ,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreements  to  be  accepted 
for  filing  on  the  date  requested. 
Comment  Date:  September  23,  2003. 

15.  Vineland  Energy  LLC 

[Docket  No.  ER03-1 283-000] 

Take  notice  that  on  September  2, 
2003,  Vineland  Energy  LLC  (Vineland) 
petitioned  the  Federal  Energy 
Regulatory  Commission  for  an  order:  (1) 
Accepting  for  filing  Vineland's  Rate 
Schedule  FERC  No.  1;  (2)  granting 
waiver  of  certain  requirements  of  the 
Commission's  regulations;  and  (3) 
granting  the  blanket  approvals  normally 
accorded  to  sellers  permitted  to  sell  at 
market-based  rates.  Vineland  also 
requests  that  the  Commission  grant 
waiver  of  the  60-day  prior  notice 
requirement. 
•    Comment  Date:  September  23.  2003] 

16.  Blue  Canyon  Windpower,  LLC 

[Docket  No.  ER03-1 284-000] 

Take  notice  the  on  SeptenAer  2,  2003, 
Blue  Canyon  Windpower,  LLC  (Blue 
Canyon)  tendered  for  filing  pursuant  to 
section  205  of  the  Federal  Power  Act  16 
U.S.C.824d  and  18  CFR  35,  a  petition  for 
waiyers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Tariff  No.  1,  authorizing  Blue 
canyon  to  make  sales  at  market-based 
rates.  Blue  Canyon  has  requested  an 
effective  date  of  October  15,  2003  for  its 
market-based  rates. 

Blue  Canyon  states  that  it  intends  to 
sell  electric  power  at  wholesale.  Blue 
Canyon  states  that,  in  transactions 
where  it  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 


Blue  Canyon's  Tariff  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  Date:  September  23.  2003. 

17.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-1 285-000] 

Take  notice  that  on  September  2. 
20O3,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  revision  to  the 
Participating  Generator  Agreement 
between  the  ISO  and  Termoelectrica  De 
Mexican  S.  de  R.L.  de  C.V.  (TDM)  for 
acceptance  by  the  Conunission.  The 
purpose  of  the  revision  is  to  conform  to 
the  ISO's  new  format  for  specification  of 
the  technical  characteristics  of  a 
Generating  Unit. 

The  ISO  states  that  this  filing  has  been 
served  on-TDM,  the  California  Public 
Utilities  Commission,  and  all  entities 
that  are  on  the  official  service  list  for 
Docket  No.  ER03-395-000.  The  ISO  is 
requesting  waiver  of  the  60-day  notice 
requirement  to  allow  the  revision  to  the 
Participating  Generator  Agreement  to  be 
made  effective  September  2,  2003. 
Comment  Date:  September  23,  2003. 

18.  PSEG  Energy  Resources  &  Trade 
LLC,  PSEG  Fossil  LLC  and  PSEG 
Nuclear  LLC 

[Docket  Nos.  ES03-53-O00,  ES03-54-O00 
and  ES03-5 5-000] 

Take  notice  that  on  August  29,  2003. 
PSEG  Energy  Resoiirces  &  Trade  LLC, 
PSEG  Fossil  LLC,  and  PSEG  Nuclear 
LLC  (the  PSEG  Power  Companies) 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  enter  into  joint 
and  several  subsidiary'  guarantees  of 
debt  issued  by  PSEG  Power  LLC  and  to 
enter  into  short-term  intra-corporate 
funding  arrangements. 

PSEG  Power  Companies  also  requests 
a  waiver  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  requirements  at  18  CFR  34.2. 

Comment  Date:  September  18,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
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or  before  the  comment  date,  and,  to  the 
extent  apphcable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  niing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivix'w.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
1202)  502-8659.  Protests  and 
ijiterventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-23607  Filed  9-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-75-000] 

Freeport  LNG  Development,  L.P.; 
Notice  of  Technical  Conference 

September  10,  2003. 

On  September  24.  2003,  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
convene  a  cryogenic  design  and 
technical  conference  concerning 
Freeport  LNG  Development,  L.P.'s 
proposed  liquefied  natural  gas  (LNG) 
import  terminal  and  storage  facility  in 
Brazoria  County,  Texas. 

The  conference  will  be  held  on 
Wednesday,  September  34.  2003,  at  8:30 
a.m.  at  the  Best  Western  Clute  Inn  & 
Suites  in  Clute,  Texas.  In  view  of  the 
nature  of  security  issues  to  be  explored, 
the  conference  will  not  be  open  to  the 
public.  Attendance  at  the  conference 
will  be  limited  to  existing  parties  to  the 
proceeding  and  to  representatives  of 
interested  local,  state,  and  federal 
agencies.  Any  person  planning  to  attend 
the  September  24  conference  must 
notify  the  Office  of  General  Counsel 
(Jod  Ameson)  at  (202)  502-8562  by 
noon  On  September  23,  2003. 
Participants  will  be  required  to  sign  a . 
non-disclosure  statement  prior  to 
admission. 

Information  concerning  any  changes 
to  the  above  may  be  obtained  from  the 
Commission's  Office  of  External  Affairs 


at  (202)  50^8004  or  toll  free  at  l-(866) 
208-FERC  i208-3372). 

Linda  Mitry, 

Acting  Secre  ary. 

[FR  Doc.  03-  >3606  Filed  9-15-03;  8:45  am] 

BILLING  CODE    i717-01-P 


EQUAL  ERf>LOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Filial  Comment  Request 


Eq  jal 


AGENCY: 

Opportuni 
ACTION 

OMB  revi 
Governmen  t 


Find 

,'ie\/; 


Employment 
Commission, 
notice  of  submission  for 
;  State  and  Local 
Information  (EEO— 4) 


SUMMARY:  Ii  I  accordance  with  the 
Paperwork  deduction  Act  of  1995,  the 
Equal  Emplpyment  Opportunity 
Commission  (EEOC)  announces  that  it  is 
submitting  o  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  a  one- 
year  extens  on  of  the  existing  collection 
as  describee  below.  A  notice  that  the 
EEOC  woul  1  be  submitting  this  request 
was  publish  ed  in  the  Federal  Register 
on  June  20,  2003,  allowing  for  a  60-day 
public  com]  nent  period.  One  comment 
was  receive  1. 

DATES:  Writ  en  comments  on  this  notice 
must  be  sub  mitted  on  or  before  October 
16,  2003. 

ADDRESSES:  Comments  should  be 
submitted  t  )  Karen  Lee,  Policy  Analyst. 
Office  of  In  ormation  and  Regulator  • 
Affairs,  Offi  ce  of  Management  and 
Budget,  725  17th  Street,  NW.. 
Washington  ,  DC  20503,  or  e-mail  at 
KFLEE@0\',  B. EOP.GOV.  Comments  may 
also  be  sent  to  Frances  M.  Hart, 
Executive  C  fficer.  Executive  Secretariat, 
Equal  Empljyment  Opportunity 
Commissioi  i,  10th  floor,  1801  L  Street, 
NW..  Washi  ngton.  DC  20507.  As  a 
convenienc ;  to  commentators,  the 
•  Executive  S  scretariat  will  accept 
comments  t  ansmitted  by  facsimile 
("FAX")  m{  chine.  The  telephone 
number  of  t  le  FAX  receiver  is  (202) 
663-4114.  (  This  is  not  a  toll-free 
number.)  0;ily  comments  of  six  or  fewer 
pages  will  b  e  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  ac  :ess  to  the  equipment. 
Receipt  of  F  AX  transmittal  will  not  be 
acknowledt  ed,  except  that  the  sender 
may  reques  confirmation  of  receipt  by 
calling  the  i  ixecutive  Secretariat  staff  at 
(202)  663-4 170  (voice)  or  (202)  663- 
4074  (TDD)  (These  are  not  toll-free 
telephone  n  umbers.)  Copies  of 
comments  s  ubmitted  by  the  public  will 
be  available  for  review  at  the 


Commission's  library.  Room  6502,  1801 
L  Street.  NW.,  Washington,  DC  20507 
between  the  hours  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  1801  L 
Street,  NW.,  Room  9222,  Washington, 
DC  20507:  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 

SUPPLEMENTARY  INFORMATION:  The 
Commission  solicits  public  comment  to 
enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  informatio  i  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  £uid 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

One  comment  was  received  from  a 
software  development  company  in 
response  to  the  June  20,  2003  notice. 
The  comment  supported  the  EEOC's 
request  for  a  one-year  extension  of  the 
current  information  collection. 

Overview  of  This  Information  Collection 

Collection  Title:  State  and  Local 
Government  Information  (EEO-4). 

OMB  Number:  OMB  Number  3046- 
0008. 

Frequency  o/i?eport;  Biennial. 

Type  of  Respondent:  State  and  local 
government  jurisdictions  with  100  or 
more  full-time  employees. 

Description  of  Affected  Public:  State 
and  local  governments  excluding 
elementary  and  secondary  public  school 
districts. 

Number  of  responses:  10,000. 

Reporting  Hours:  40,000. 

Cost  to  respondents:  $600,000. 

Federal  Cost:  $47,000  (annualized). 

Number  of  Fonns:  1. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1 964 ,  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
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the  EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  set  forth  in  Title  29, 
chapter  XIV,  subpart  1,  §  1602.30.  State 
and  local  governments  with  100  or  more 
full-time  employees  have  been  required 
to  submit  EEO-4  reports  since  1973 
(biennially  in  odd-numbered  years  since 
1993).  The  individual  reports  are 
confidential. 

EEO-^  data  are  used  by  EEOC  to 
investigate  charges  of  employment 
discrimination  against  state  and  local 
governments  and  to  provide  information 
on  the  employment  status  of  minorities 
and  women.  The  data  are  shared  with 
several  other  Federal  government 
agencies.  Ptirsuant  to  section  709(d)  of 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended,  EEO— 4  data  are  also  shared 
with  86  State  and  Local  Fair 
Employment  Practices  Agencies 
(FEPAs).  Aggregated  data  are  also  used 
by  researchers  and  the  general  public. 

Burden  Statement:  The  estimated 
number  of  respondents  included  in  the 
EEO— 4  survey  is  5,000  state  and  local 
governments.  The  estimated  number  of 
responses  per  respondent  is 
approximately  two  (2)  reports.  The 
annual  number  of  responses  is 
approximately  10,000  reports  and  the 
total  annual  burden  is  40,000  hours.  In 
order  to  help  reduce  survey  burden, 
respondents  are  encouraged  to  report 
data  on  electronic  media  as  much  as 
possible. 

Dated:  September  8,  2003. 

For  the  Commission. 
Cari  M.  Dominguez, 
Chair. 

[FR  Doc.  03-23518  Filed  9-15-03;  8:45  am] 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

National  Science  and  Technology 
Council;  Committee  on  Science; 
Suticommittee  on  Research  Business 
Models 

ACTION:  Notice  of  open  meetings. 

SUMMARY:  This  notice  announces  four 
workshops  sponsored  by  the  National 
Science  and  Technology  Council  / 
Committee  on  Science  /  Subcommittee 
on  Research  Business  Models. 
DATES  AND  ADDRESSES:  The 
Subcommittee  will  hold  three  one-day 
regional  workshops: 

•  Monday,  October  27,  2003,  9  a.m.  to 
3:30  p.m.  (PST).  Lawrence  Berkeley 
National  Laboratory',  Building  50 
Auditorium;  Berkeley,  CA  94720. 

•  Wednesday,  November  12,  2003,  9 
a.m.  to  3:30  p.m.  (CST).  Coffijian 


Memorial  Union,  Universitj'  of 
Minnesota;  300  Washington  Ave.  S.E.; 
Minneapolis,  MN  55455. 

•  Monday,  November  17,  2003,  9  a.m. 
to  3:30  p.m.  (EST).  The  University  of 
North  Carolina,  Carolina  Inn,  211 
Pittsboro  Street.  Chapel  Hill,  NC,  27516. 

The  Subcommittee  will  subsequently 
hold  a  two-day  agenda  setting  meeting: 

•  Tuesday,  December  9,  2003,  9  a.m. 
to  5  p.m.  (EST)  and  Wednesday. 
December  10,  2003,  9  a.m.  to  3:30  p.m. 
(EST).  Jefferson  Auditorium,  South 
Building;  U.S.  Department  of 
Agriculture;  1400  Independence  Ave., 
SW;  Washington,  DC,  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Holland,  Office  of  Science  & 
Technology  Policy;  1650  Pennsylvania 
Avenue;  Washington,  DC  20502. 
Telephone:  (202)  456-6130.  Email: 
mhollan  d@ostp .  eop  -gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meetings:  The  three 
regional  workshops  will  assist  the 
Subcommittee  in  its  review  of  policies, 
procedures,  and  plans  relating  to  the 
business  relationship  between  federal 
agencies  and  research  performers.  A 
subsequent  two-day  meeting  in 
Washington,  DC  will  assess  the  input 
from  the  regional  meetings  and  help 
prioritize  the  agenda  of  the 
Subcommittee. 

The  Committee  on  Science  realizes 
that  much  has  changed  about  the 
practice  of  scientific  research  over  the 
last  several  years.  The  purpose  of  the 
Subcommittee  on  Research  Business 
Models  is  to  advise  and  assist  the 
Committee  on  Science  and  the  NSTC  on 
policies,  procedures,  and  plans  relating 
to  business  models.  Our  goal  is  to 
improve  the  efficiency,  effectiveness 
and  accountability  of  the  Federal 
research  and  development  enterprise  in 
a  manner  cognizant  of  currently 
available  resources.  The  Subcommittee 
will: 

— Facilitate  a  strong,  coordinated 
effort  across  federal  agencies  to  identify 
and  address  important  policy 
implications  arising  from  the  changing 
nature  of  basic  and  applied  research. 

— Examine  the  concomitant  influence 
these  changes  have  had  or  should  have 
on  business  models  and  business    . 
practices  for  the  conduct  of  basic  and 
applied  research  sponsored  by  the 
Federal  government  and  carried  out  by 
academic,  industrial,  and  government 
entities. 

— Review  the  challenges  to  improved 
performance  and  mechanisms  for  more 
transparent  accountability  of  the 
research  enterprise. 

These  workshops  are  based  upon  a 
request  for  information  published 


August  6,  2003  by  OSTP  in  the  Federal 
Register  (vol.  68,  No.  151,  p.  46631; 
available  at  http://www.ostp.gov/html/ 
Request  for  Info  03-19935.pd0. 

Tentative  Agenda  Topics:  (Agenda 
topics  may  change  up  to  the  day  of  the    . 
meetings.  The  most  ciurent  agendas  will 
be  found  on  the  Subcommittee's 
Internet  site  at  http://rbm.nih.gov/].  The 
three  regional  workshops  will  have  the 
following  structure: 

•  Welcome  and  Introduction 

•  Summary  of  Federal  Register 
comments 

•  Morning  Panel  Discussion  (see 
below  for  themes  of  each  workshop's 
panels) 

•  Afternoon  Panel  Discussion 

•  Public  Comment  Period 

Each  regional  workshop  will  focus  on 
a  subset  of  the  questions  posed  in  the 
August  6,  2003  Federal  Register  request 
for  information  (http://www.ostp.gov/ 
html/Request  for  Info  03-1 9935. pdfl  as 
described  below. 

Monday,  October  27,  2003,  Berkeley, 
CA 

The  theme  of  this  workshop  will  be 
"Alignment  of  Funding  Mechanisms 
with  Scientific  Opportunities."  Our 
focus  will  include  the  following  issues 
published  in  the  August  6,  2003  Federal 
Register  notice  [http://www.ostp.gov/ 
html/Request  for  Info  03-19935.pdf): 
Research  support,  multidisciplinary/ 
collaborative  research,  and  research  " 
Infrastructure. 

•  Morning  Panel-"  Does  How  We 
Support  Research  Determine  What  We 
Get:  Perspectives  from  the  S&E 
Community." 

•  Afternoon  Panel-"  New  Models  for 
Supporting  Science  &  Engineering 
Research." 

•  Information  concerning  pre- 
registration,  accommodations  and 
directions  is  available  at  http:// 
isswprod.lbl.gov/ConferenceReg/ 
Registration. asp?ID=33. 

Wednesday,  November  12,  2003, 
Minneapolis,  MN 

.  The  theme  of  this  workshop  will  be 
"Common  Practices  among  Agencies." 
Our  focus  will  include  the  following 
issues  published  in  our  August  6,  2003 
Federal  Register  notice  [http:// 
www.ostp.gov/html/Request  for  Info  03- 
19935. pdfj:  Inconsistency  of  policies 
and  practices  among  Federal  agencies, 
inconsistency  of  policies  and  practices 
among  universities,  state  and 
institutional  requirements,  and 
regulatory  requirements. 

•  Morning  Panel-"When  Policies  and  . 
Practices  Collide:  What  Do  Feds  Ask 
for?" 

•  Afternoon  Panel-'Post-Collision: 
What  Should  Feds  Ask  for?" 
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•  Information  concerning  pre- 
registration,  accommodations  and 
directions  is  available  at  http:// 
www.research.umn.edu/conferences/ 
nsf/. 

Monday.  November  17,  2003,  Chapel 
HilLNC 

The  theme  of  this  workshop  will  be 
the  "Appropriate  Costs  of  Research 
Enterprise — Determination,  Recovery, 
and  Accountability."  Our  focus  will 
include  the  following  issues  published 
in  the  August  6.  2003  Federal  Register 
notice  {http://www.ostp.gov/html/ 
Request  for  Info  03-1 9935.pdf): 
Accountability,  information  technology, 
and  technology  transfer  optimization. 

•  Morning  PcUiel-"IT:  Has 
Technology  Made  and  Can  It  Make 
Research  Administration  More 
Efficient?  How  Can  Grants.Gov  Help  the 
Process?" 

•  Afternoon  Panel-"Compliance 
Costs:  Balancing  Requirements  with  the 
Public's  Interests." 

•  Information  concerning  pre- 
registration,  accommodations  and 
directions  is  available  at  http:// 
research.unc.edu/workshops/. 

Tuesday,  December  9,  2003  and 
Wednesday,  December  10,  2003, 
Washington,  DC 

The  agenda  of  the  Washington 
meeting  will  be  strongly  influenced  by 
public  comments  submitted  in  response 
to  the  prior  F^eral  Register  notice  and 
by  the  input  from  the  three  regional 
workshops.  The  agenda  for  this  meeting 
will  be  available  on  the  Subcommittee's 
Internet  site  {http://rbm.nih.gov/]  after 
the  November  1 7  workshop  has  taken 
place.  In  addition,  we  plan  a  satellite 
broadcast  of  parts  of  the  Washington 
meeting.  We  will  identif)'  these 
broadcast  segments  in  the  posted 
agenda. 

Public  Participation:  Each  announced 
■  meeting  is  open  to  the  public.  Each 
workshop  allots  90  minutes  for  public 
comments  from  the  floor.  Please  submit 
your  request  to  make  oral  statements  to 
nstc_rbm@ostp.eop.gov  (e-mail j  or 
contact  Michael  Holland  at  202-456- 
6130  (telephone).  You  must  make  your 
request  for  an  oral  statement  at  least  5 
business  days  prior  to  the  meeting.  We 
will  schedule  oral  statements  during 
each  of  the  public  comment  periods  in 
the  order  in  which  they  are  received.  . 
The  Subcommittee  strongly  encourages 
all  those  scheduled  during  the  public 
comment  periods  to  file  a  written  copy 
of  their  statement  via  email  to 
nstc_rbm@ostp.eop.gov.  You  may 
submit  your  oral  statement  in  advance 
or  up  to  five  (5)  business  days  after  a 
workshop.  We  request  that  this  written 
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DATES:  Sub  nit  comments  on  or  before 
October  6,  t003. 


ADDRESSES:  Due  to  potential  delays  in 
OSTP's  receipt  and  processing  of  mail 
sent  through  the  U.S.  Postal  Service,  we 
encourage  respondents  to  submit 
comments  electronically  to  ensure 
timely  receipt.  We  cannot  guarantee  that 
comments  sent  via  surface  mail  will  be 
received  before  the  comment  closing 
date. 

Electronic  comments  may  be 
submitted  to:  nstc_rbm@ostp.eop.gov. 
Please  include  in  the  subject  line  the 
words  "NSTC  Research  Business 
Models  Comments."  Please  put  the  full 
body  of  your  comments  in  the  text  of  the 
electronic  message  and  as  an 
attachment.  Be  certain  to  include  your 
name,  title,  organization,  postal  address, 
telephone  number,  and  e-mail  address 
in  the  text  of  the  message. 

Comments  may  be  mailed  to  Michael 
J.  Holland;  Office  of  Science  & 
Technology  Policy;  1650  Pennsylvania 
Ave,  NW.,  Washington,  DC  20502.  But 
again,  we  strongly  encourage 
respondents  to  submit  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Holland,  Office  of  Science  & 
Technology  Policy;  1650  Pennsylvania 
Avenue;  Washington,  DC  20502. 
Telephone:  (202)  456-6130.  E-mail: 
mholland@ostp.eop.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
6,  2003  (68  FR  46631),  OSTP  announced 
it  was  seeking  data  and  specific 
examples  relating  to  policies, 
procedures,  and  plans  relating  to  the 
business  relationship  bietween  federal 
agencies  and  research  performers. 
During  the  public  comment  period,  we 
discovered  that  the  e-mail  address 
established  to  receive  the  comments  was 
neither  accepting  electronic 
submissions  nor  responding  to 
electronic  submissions  with  a  message 
stating  that  incoming  e-mails  were 
refused. 

All  problems  with  the  e-mail  account 
have  now  been  resolved.  The 
Subcommittee  is  extending  the  deadline 
for  public  comment  to  no  later  than 
October  6,  2003.  We  encourage  anyone 
who  submitted  comments  electronically 
prior  to  September  4,  2003  to  resubmit     .^ 
their  comments.  We  have  received 
comments  submitted  electronically  after 
September  4*  2003. 

Authority 

The  National  Science  and  Technology 
Council  (NSTC)  was  established  under 
Executive  Order  12881  on  November  23, 
1993.  The  Committee  on  Science  is 
chartered  under  the  NSTC.  The  purpose 
of  the  Committee  on  Science  is  to  advise 
and  assist  the  NSTC,  with  emphasis  on 
those  federally  supported  efforts  that 


develop  new  knowledge  in  the  sciences, 
mathematics,  and  engineering. 

Clifford  J.  Gabriel, 

Deputy  to  the  Associate  Director. 

[FR  Doc.  03-23572  Filed  9-15-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-2779] 

Bureau  Seeks  Comment  on  AT&T 
Corporation's  Petition  for  Preemption, 
Pursuant  to  the  Communications  Act 
and  Common  Law  Principles,  of  South 
Carolina  Statutes  That  Established  an 
interim  LEC  Fund 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 


summary:  In  this  document,  the 
Wireline  Competition  Bureau  seeks 
comment  on  AT&T's  Petition.  On 
October  7,  2002.  AT&T  Corporation 
(AT&T)  filed  with  the  Commission  a 
petition  seeking  preemption  of  the 
South  Carolina  statutes  and 
administrative  procedures  that 
^tablished  the  Interim  Local  Exchange 
Carrier  Fund. 

DATES:  Submit  comments  on  or  before 
November  17,  2003,  and  reply 
comments  on  or  before  December  15. 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW., 
Washington,  DC  20554,  Room  TW- 
B204.  See  SUPPLEMENTARY  INFORMATION 
for  further  filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  Byrd,  Telecommunications 
Access  Policy  Division,  Wireline 
Competition  Bureau.  (202)  418-7400 
TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Public 
Notice,  CC  Docket  No.  96-45,  released 
September  4.  2003.  On  October  7,  2002, 
AT&T  Corporation  (AT&T)  filed  with 
the  Commission  a  petition  seeking 
preemption  of  the  South  Carolina 
statutes  and  administrative  procedures 
that  established  the  Interim  Local 
Exchange  Carrier  (LEC)  Fund. 
According  to  AT&T,  the  Interim  LEC 
Fund,  which  began  operating  in  1997. 
provides  payments  to  incumbent  LECs 
in  return  for  decreasing  their  intrastate 
access  charges.  Pursuant  to  section  58- 
9-280  of  the  South  Carolina  Code 
Annotated,  entities  receiving  an  access 
or  interconnection  rate  reduction  from 
the  LECs  are  required  to  contribute  to 


the  Interim  LEC  Fund.  AT&T  alleges 
that,  since  long  distance  providers,  such 
as  AT&T,  pay  a  majority  of  the  access 
charges,  long  distance  providers  are 
responsible  for  funding  almost  all  of  the 
Interim  LEC  Fund.  AT&T  contends  that 
the  Interim  LEC  Fimd  violates  section 
253(a)  of  the  Commimications  Act  of 
1934,  as  amended  (Act)  because  it 
discriminates  against:  (1)  New  entrants 
by  limiting  their  ability  to  compete  with 
the  incumbent  LECs  receiving  support 
from  the  Fund  and  (2)  long  distance 
providers  by  requiring  only  those 
providers  to  contribute  to  the  Fund. 
AT&T  also  argues  that  the  Fund  does 
not  qualify'  for  preemption  protection 
under  section  253(b)  of  the  Act  because 
the  Fund  is  not  competitively  neutral 
emd  not  consistent  with  the 
requirements  for  federal  universal 
service  programs  set  forth  in  section  254 
of  the  Act.  Accordingly,  AT&T  asks  the 
Commission  to  preempt  South 
Carolina's  Interim  LEC  Fund.  The 
Wireline  Competition  Bureau  seeks 
comment  on  the  AT&T  Petition. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules  interested  parties 
may  file  comments  on  or  before 
November  17,  2003,  and  reply 
comments  on  or  before  December  15, 
2003.  Comments  may  be  filed  using  the 
Commissions  Electronic  Comment 
Filing  System  (ECFS)  or  bv  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121,  May  1.1998.  . 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://i\i\^v.fcc.gov/e-fiIe/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  hQwe\er.  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs'Sfcc.gov. 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  bv  pajper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 


number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  bv  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE..  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary.  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division.  Wireline  Competition  Biireau. 
Federal  Communications  Commission. 
445  12th  Street  SW..  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW..  Room  CY-B402, 
Washington.  DC  20554. 

Pursuant  to  §  1.1206  of  the 
Commission,'s  rules  this  proceeding  will 
be  conducted  as  a  permit-but-disclose 
proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Sucretan: 

IFR  Doc.  03-23.544  Filed  9-15-03:  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  DEPOSIT  INSURANCE      * 
CORPORATION 

Sunshine  Act;  Notice  of  Agency    ' 
Meeting 

Pursuant  to  the  provisions  of  the 
'Government  in  the  Sunshine  Act  "  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:05  a.m.  on  Thursday.  September 
11.  2003,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation    ' 
met  in  closed  session  to  consider 
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matters  relating  to  the  Corporation's 
resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Gilleran  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Director  John 
D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  concurred  in  by  Vice 
Chairman  John  M.  Reich  and  Chairman 
Donald  E.  PoweU,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4).  (c)(6),  (c)(8),. 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act "  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  September  11,  2003. 
Federal  Deposit  Insurance  Corporation 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
(FR  Doc.  03-23666  Filed  9-12-03;  9:14  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  (»-10] 

Puerto  Rico  Freight  Systems,  inc.  v.  R 
ft  S  Trading,  Inc.;  Notice  of  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  has 
been  filed  by  Puerto  Rico  Freight 
Systems,  Inc.  ("Complainant"),  against 
R  &  S  Trading  Inc.  ("Respondent"). 
Complainant  contends  that  Respondent 
violated  the  agreement  filing  provisions 
of  section  5,  the  tariff  publication 
provisions  of  section  8,  emd  prohibitions 
against  discriminatory  behavior  under 
section  10  of  the  Shipping  Act  of  1984. 
46  U.S.C.  app.  §§1704,  1707,  and  1709. 
Complainant  also  requests  that  the 
Commission  reopen  Docket  No.  95-03, 
Puerto  Rico  Freight  Systems,  Inc.  v.  R&- 
S  Trading  and  J.C.  Trading  ('-Docket  No. 
95-03")  to  determine  R  &  S  Trading's 
conduct  and  liability.  Complainemt 
seeks  an  order  finding  Respondent  to 
have  violated  the  sections  cited  above, 
directing  Respondent  to  cease  and 
desist,  and  awarding  reparations  for  the 
imlawful  conduct  in  an  amount  "in 
excess  of  $25,000,  with  interest  and 
counsel's  fees." 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
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Bryant  L.  Van 

Secretary. 
[FR  Doc.  03-: 
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FEDERAL  MARITIME  COMMISSION 
[Docket  No.  03-09] 

Puerto  Rico  I  reight  Systems,  Inc.  v. 
PR  Logistics  iCorp.;  Notice  of  Filing  of 
Complaint  ar  d  Assignment 

Notice  is  gi  fen  that  a  complaint  has 


^uerto  Rico  Freight 
("Complainant"),  against 


PR  Logistics  (]orp.  ("Respondent"). 
Complainant  contends  that  Respondent 
violated  the  a  greement  filing  provisions 
of  section  5,  t  le  tariff  publication 
provisions  of  section  8,  and  prohibitions 
against  discri  minatory  behavior  under 
section  10  of  'he  Shipping  Act  of  1984, 
§§1704,  1707.  and  1709. 
seeks  an  order  finding 


Respondent  1 3  have  violated  the 
sections  cite(  above,  directing 
Respondent  \  d  cease  and  desist,  and 
awarding  rep  aiations  for  the  unlawful 
conduct  in  aj  i  amount  "in  excess  of 
$25,000,  witll  interest  and  counsel's 
fees." 

This  proce  ;ding  has  been  assigned  to 
the  office  of  t  'idministrative  Law  Judges. 
Hearing  in  th  is  matter,  if  any  is  held, 
shall  comme  ice  within  the  time 
limitations  p  rescribed  in  46  CFR  502.61, 
and  only  afte  r  consideration  has  been 
given  by  the  Darties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
excuninationjin  the  discretion  of  the 
presiding  ofacer  only  upon  proper 


showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  crossr 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  September  7,  2004,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  January  5,  2005. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-Z3558  Filed  9-15-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  10, 
2003. 
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A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  B>Td  Street, 
Richmond,  V^irginia  23261-4528: 

1 .  Fidelity  &■  Trust  Financial 
Corporation,  Chevy  Chase,  Maryland;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting" 
shares  of  Fidelity  &  Trust  Bank, 
Bethesda,  Maryland  (in  organization). 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Country  Bancshares,  Inc., 
Jamesport,  Missouri;  to  acquire  up  to 
14.9  percent  of  the  voting  shares  of 
Liberty  First  Bancshares,  Inc..  Liberty, 
Missouri,  and  thereby  indirectly  acquire 
voting  shares  of  Liberty  First  Bank, 
Liberty,  Missouri. 

2.  Liberty  First  Bancshares,  Inc., 
Liberty,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Liberty 
First  Bank,  Liberty,  Missouri. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Sterling  Bancshares,  Inc.,  Houston, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  South  Texas  Capital 
Group,  Inc.,  San  Antonio,  Texas,  and 
thereby  indirectly  acquire  voting  shares 
of  Plaza  Bank,  San  Antonio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10,  2003. 
Robert  deV.  Frierson,  ' 

Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-23575  Filed  9-15-03;  8:45  am] 

BILLING  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Request  for  Nominations  for  the 
Secretary's  Advisory  Committee  on 
Xenotransplantation 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  (5  U.S.C.  Appendix  2),  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  announcing  the 
renewal  of  the  charter  for  the  Secretary's 
Advisory  Committee  on 
Xenotransplantation  (SACX)  and  is 
soliciting  nominations  for  qualified 
individuals  to  serve  on  the  SACX. 
DATES:  Nomination  packages  should  be 
submitted  to  Dr.  Mary  Groesch,  Office  of 
Biotechnology  Activities,  Office  of 
Science  Policy,  National  Institutes  of 


Health,  6705  Rockledge  Drive,  Suite 
750,  Bethesda,  Maryland  20892-7985  by 
October  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Mary  Groesch,  Office  of  Biotechnology 
Activities,  Office  of  Science  Policy, 
National  Institutes  of  Health,  6705 
Rockledge  Drive,  Suite  750,  Bethesda, 
Maryland  20892-7985,  telephone  301- 
496-0785,  facsimile  301-496-9839,  e- 
mail  <groeschm@od.nih.gov>. 
Information  about  the  SACX  can  also  be 
accessed  at  <http://www4.od.nih.gov/ 
oba/Sacx.htm>. 

SUPPLEMENTARY  INFORMATION:. 

Background 

In  the  U.S.,  clinical 
xenotransplantation  is  an  experimental 
procedure  that  involves  the 
transplantation,  inlplantation,  or 
infusion  into  a  human  recipient  of 
either  (a)  live  cells,  tissues,  or  organs 
from  a  nonhuman  animal  source;  or  (b) 
human  body  fluids,  cells,  tissues  or 
organs  that  have  had  ex  vivo  contact 
with  live  nonhuman  animal  cells, 
tissues,  or  organs.  Interest  in 
xenotransplantation  has  been  renewed 
by  the  continuing,  critical  shortage  of 
donated  human  organs  and  tissues  and 
by  advances  in  immunology  and  in  the 
biology  of  organ  and  tissue  rejection. 

Xenotransplantation  holds  potential 
for  the  development  of  new  treatments 
for  a  wide  range  of  conditions  and 
disorders,  including  diabetes, 
Parkinson's  disease,  intractable  pain, 
and  other  diseases  involving  tissue 
destruction  and  organ  failure.  However, 
xenotransplantation  also  raises  an 
important  public  health  issue — the 
recognized  (but  unquantified)  risk  of 
transmitting  infectious  agents  from 
animal  tissues  to  human  recipients  of 
xenotransplantation  products,  and 
subsequently  to  their  close  contacts  and 
the  public  at  large.  Public  awareness 
and  understanding  of 
xenotransplantation  is  important 
because  the  infectious  disease  risks 
posed  by  xenotransplantation  could 
extend  beyond  the  individual 
recipients.  In  addition  to  this  public 
health  issue,  xenotransplantation  raises 
an  array  of  complex  scientific,  medical, 
ethical,  and  social  issues.  The  Secretary. 
DHHS,  established  the  SACX  to  provide 
a  forum  for  the  discussion  of.  and  public 
input  on,  these  and  other  relevant 
issues.  The  Committee  was  initially 
chartered  in  1999  and  has  convened  for 
five  meetings  since  February,  2001.  An 
abridged  charter  is  included  in  this 
notice  to  provide  an  overview  of  the 
Committee  purpose,  function,  and 
structure. 


Abridged  Committee  Charter 

Purpose.  The  Department  of  Health 
and  Human  Services  has  a  vital  role  in 
safeguarding  public  health  while 
fostering  the  development  of  promising 
strategies  to  treat  tissue  destruction, 
organ  failure  and  other  public  health 
needs.  The  Secretary's  Advisor>' 
Committee  on  Xenotransplantation 
considers  the  full  range  of  complex 
scientific,  medical,  social,  and  ethical 
issues  and  the  public  health  concerns 
raised  by  xenotransplantation,  including 
ongoing  and  proposed  protocols,  and 
makes  recommendations  to  the  ' 
Secretary  on  policy  and  procedures.  The 
recommendations  of  the  Committee  will 
facilitate  DHHS  efforts  to  develop  an 
integrated  approach  to  addressing 
emerging  public  health  issues  in 
xenotransplantation. 

Function.  The  SACX  shall  advise  the 
Secretary,  through  the  Assistant 
Secretary  for  Health,  on  all  aspects  of 
the  scientific  development  and  clinical 
application  of  xenotransplantation.  The 
Committee's  charge  includes  the 
following  activities: 

•  Advise  the  Department  on  the 
current  state  of  knowledge  regarding 
xenotransplantation. 

•  Be  informed  about  current  and 
proposed  xenotransplantation  clinical 
trials  in  order  to  identify  and  discuss 
the  medical,  scientific,  ethical,  legal, 
and/or  socioeconomic  issues  raised  by 
these  clinical  trials. 

•  Advise  the  Department  on  the 
potential  for  transmission  of  infectious 
diseases  as  a  consequence  of 
xenotransplantation. 

•  Advise  the  Department  on  policies' 
relevant  to  xenotransplantation, 
including  the  need  for  changes  to  the 
PHS  Guideline  on  Infectious  Disease 
Issues  in  Xenotransplantation. 

•  Discuss  additional  scientific, 
medical,  public  health,  ethical,  legal 
and  socioeconomic  issues,  including 
international  policies  and 
developments,  that  are  relevant  to 
xenotransplantation. 

Structure.  The  Committee  shall 
consist  of  18  voting  members,  including 
the  Chair,  appointed  by  the  Secretary-  or 
designee.  Members  shall  be  selected  by 
the  Secretary,  or  designee,  from 
authorities  knowledgeable  in  such  fields 
as  xenotransplantation,  epidemiology, 
virology,  microbiologj-.  infectious 
diseases,  molecular  biology,  veterinajy 
medicine,  immunology,  transplantation 
surgery,  public  health,  applicable  law. 
bioethics,  social  sciences.  ps3«:hology. 
patient  advocacy,  and  animal  welfare. 
Members  shall  be  invited  to  serve  for 
overlapping  four  year  terms;  terms  of 
more  than  two  years  are  contingent 
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upon  the  renewal  of  the  Committee  by 
appropriate  action  prior  to  its 
termination.  Members  may  serve  after 
the  expiration  of  their  term  until  their 
successors  have  taken  office. 

Meetings.  Meetings  shall  be  held 
approximately  three  times  per  year  at 
the  call  of  the  Chair  with  the  advance 
approval  of  a  Government  official  who 
shall  also  approve  the  agenda.  Meetings 
shall  be  open  to  the  public  except  as 
determined  otherwise  by  the  Secretary 
or  designee;  notice  of  all  meetings  shall 
be  provided  to  the  public. 

Compensation.  Members  shall  be  paid 
at  a  rate  not  to  exceed  the  daily 
equivalent  of  the  rate  in  effect  for 
Executive  Level  FV  of  the  Executive 
Schedule  for  each  day  they  are  engaged 
in  the  performance  of  their  duties  as 
members  of  the  Committee.  Members 
shall  receive^  per  diem  and  travel 
expenses  as  authorized  by  section  5703, 
Title  5  U.S.C,  as  amended,  for  persons 
employed  intermittently  in  the 
Government  service.  Members  who  are 
officers  or  employees  of  the  United 
States  shall  not  receive  compensation 
for  service  on  the  Committee. 

Termination  Date.  Unless  renewed  by 
appropriate  action  prior  to  its 
expiration,  the  Secretary's  Advisory 
Committee  on  Xenotransplantation  shall 
terminate  on  July  10.  2005. 

Additional  information  about  the 
SACX,  including  the  complete  charter, 
is  available  at  http://www4.od.nih.gov/ 
oba/Sacx.htm. 

Nominations 

DHHS  will  consider  nominations  of 
all  qualified  individuals.  Committee 
members  will  have  expertise  in  fields 
such  as  xenotransplantation, 
epidemiology,  virology,  microbiology', 
infectious  diseases,  molecular  biology, 
veterinary  medicine,  immimology, 
transplantation  surgery,  public  health, 
law.  bioethics.  social  sciences, 
psychology,  patient  advocacy,  and 
animal  welfare.  Individuals  may 
nominate  themselves  or  other 
individuals,  and  professional 
associations  and  other  organizations 
may  nominate  individuals.  DHHS  has  a 
strong  interest  in  ensuring  that  women, 
minority  groups,  and  physically 
challenged  individuals  are  adequately 
represented  on  the  Committee  and, 
therefore,  encourages  nominations  of 
qualified  candidates  from  these  groups. 
DHHS  also  encoiu-ages  geographic 
diversity  in  the  composition  of  the 
Committee. 

A  nomination  package  should  include 
the  following  information  for  each 
nominee:  (1)  A  letter  of  nomination 
stating  the  name,  affiliation,  and  contact 
information  for  the  nominee,  the  basis 
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for  the  nomination  (i.e.,  what  specific 
attributes  rec(  immend  him/her  for 
service  in  this  capacity),  and  the 
nominee's  fie  d(s)  of  expertise;  (2)  a 
biographical  i  ketch  of  the  nominee  arid 
a  copy  of  his  )r  her  curriculum  vitae; 
and  (3)  the  m  me,  return  address,  and 
dayiime  telep  bone  number  at  which  the 
nominator  ca  i  be  contacted.  Except  for 
self-nominati  Dns.  a  nomination  package 
should  also  ii  iclude  a  statement  by  the 
nominee  that  he/she  is  willing  to  accept 
an  appointme  nt  to  Committee 
membership.  All  nomination 
information  s  lould  be  provided  in  a 
single,  compl  3te  package  within  30  days 
of  the  publics  tion  of  this  notice.  The 
nomination  1(  itter  should  bear  an 
original  signa  lure;  facsimile 
transmission!  or  copies  cannot  be 
accepted.  All  nominations  for 
membership  ;hould  be  sent  to  Dr.  Mary 
Groesch  at  th  j  address  provided  above. 

DHHS  will  use  the  nomination 
package  only  for  the  purpose  of 
considering  i  ominees  for  appointment 
to  the  commi  tee.  However,  portions  of 
the  nomination  package  may  be  publicly 
disclosed  to  1  tie  extent  required  by  law 
in  response  ti )  requests  under  the 
Freedom  of  Information  Act,  (5  U.S.C. 
522).  regardlrss  of  whether  the  nominee 
is  appointed  o  the  committee. 

Dated:  Septe  Tiber  10,  2003. 
Cristina  V.  Be:  to. 

Acting  Assista  tt  Secretary  for  Health. 

[FR  Doc.  03-2:  5.'52  Filed  9-15-03;  8:45  am] 

BILLING  CODE  41  10-01-P 


DEPARTMEI  IT  OF  HEALTH  AND 
HUMAN  SEF  VICES 

Chronic  Fatigue  Syndrome  Advisory 
Committee 

agency:  Offi  :e  of  the  Secretary,  HHS. 
ACTION;  Notile  of  meeting. 


As 


stipulated  by  the  Federal 
Cofaimittee  Act,  the  U.S. 
if  Health  and  Human 
(DP  HS)  is  hereby  giving  notice 

re  nic  Fatigue  Syndrome 
Colnmittee  (CFSAC)  will  hold 
meeting  will  be  open  to 


Tie 


SUMMARY 

Advisory 

Department 

Services 

that  the  Ch 

Advisory 

a  meeting. 

the  public. 

DATES:  The 

September 

p.m. 

ADDRESSES 

Health,  Builfling 

10.  9000  Rotjkville 

20892. 


Fieli 


FOR  FURTHEP 

Larry  E. 

Secretary 

Advisory 


I  leeting  will  be  held  on 
2P.  2003.  from  10  a.m.  to  5 

National  Institutes  of 

3lC,  Conference  Room 
Pike;  Bethesda,  MD 


INFORMATION  CONTACT:  Dr. 

s.  Acting  Executive 
Chronic  Fatigue  Syndrome 
Ccinmittee,  U.S.  Department 


of  Health  and  Himian  Services,  Hubert 
H.  Hvmiphrey  Building,  200 
Independence  Avenue,  SW.,  Room 
701H.  Washington.  DC  20201;  (202) 
690-7694. 

SUPPLEMENTARY  INFORMATION:  CFSAC 
was  established  on  September  5.  2002. 
to  replace  the  Chronic  Fatigue 
Syndrome  Coordinating  Committee. 
CFSAC  was  established  to  advise, 
consult  with,  and  make 
recommendations  to  the  Secretary, 
through  the  Assistant  Secretary  for 
Health,  on  a  broad  range  of  topics 
including  (1)  the  current  state  of 
knowledge  and  research  about  the 
epidemiology  and  risk  factors  relating  to 
chronic  fatigue  syndrome,  and 
identifying  potential  opportunities  in 
these  areas;  (2)  current  and  proposed 
diagnosis  and  treatment  methods  for 
chronic  fatigue  syndrome;  and  (3) 
development  and  implementation  of 
programs  to  inform  the  public,  health 
care  professionals,  and  the  biomedical, 
academic,  and  research  community 
about  chronic  fatigue  syndrome 
advances. 

This  will  be  the  initial  meeting  of  the 
Committee;  the  agenda  for  this  meeting 
is  being  developed. 

Public  attendance  at  the  meeting  is 
limited  to  space  avEiilable.  Individuals 
must  provide  a  photo  ID  for  entry  into 
the  meeting.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  designated  contact  person. 
Members  of  the  public  will  have  the 
opportunity  to  provide  comments  at  the 
meeting.  Preregistration  is  required  for 
public  comment.  Any  individual  who 
wishes  to  participate  in  the  public 
comment  session  should  call  the 
telephone  number  listed  in  the  contact 
information  to  register.  Public  comment 
will  be  limited  to  five  minutes  per 
speaker.  Any  members  of  the  public 
who  wish  to  have  printed  material 
distributed  to  CFSAC  members  should 
submit  materials  to  the  Acting  Executive 
Secretary,  CFSAC,  whose  contact 
information  is  listed  above  prior  to  close 
of  business,  September  25,  2003. 

This  notice  is  being  published  less 
than  15  days  in  advance  of  the  meeting 
due  to  issues  pertaining  to  technical 
arrangements. 

Dated:  September  12,  2003. 
Larry  E.  Fields, 

Acting  Executive  Secretary,  Chronic  Fatigue 

Syndrome  Advisory  Committee. 

[FR  Doc.  03-23791  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Task  Force  on  Fetal  Alcohol 
Syndrome  and  Fetal  Alcohol  Effect: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meeting. 

Name:  National  Task  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol  Effect 
(NTFFASFAE). 

Times  and  Dates:  8:30  a.m.-4  p.m., 
November  6,  2003. 
8:30  a.m.-12:30  p.m.,  November  7,  2003. 
Place:  Doubletree  Hotel  Atlanta/Buckhead. 
3342  Peachtree  Road,  NE.,  Atlanta,  Georgia 
30326,  telephone  404/231-1234,  fax  404/ 
231-3112. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  65  people. 

Purpose:  The  Secretary  is  authorized  by  the 
PubUc  Health  Service  Act,  section  399G,  (42 
U.S.C.  280f,  as  added  by  Pub.  L.  105-392)  to 
estabUsh  a  National  Task  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol  Effect 
to:  (1)  foster  coordination  among  all 
govenmiental  agencies,  academic  bodies  and 
community  groups  that  conduct  or  support 
Fetal  Alcohol  Syndrome  (FAS)  and  Fetal 
Alcohol  Effect  (FAE)  research,  programs  and 
surveillance;  and  (2)  to  otherwise  meet  the 
general  needs  of  populations  actually  or 
potentially  impacted  by  FAS  and  FAE. 

Matters  to  be  Discussed:  The  agenda  will 
include:  discussions  on  defining  essential 
services  needed  for  children  with  FAS  and 
other  alcohol-related  conditions;  strategies 
for  improving  access  to  these  services  for 
affected  children  and  families;  presentations 
on  success  stories  of  children  with  FAS  that 
focus  on  their  strengths.  Additional  agenda 
items  include  an  update  on  activities  from 
the  National  Center  on  Birth  Defects  and 
Developmental  Disabilities;  an  update  on  the 
Interagency  Coordinating  Committee  on  Fetal 
Alcohol  Syndrome;  new  research  and 
program  updates  from  CDC  and  other  Federal 
agencies;  working  group  updates;  futuie 
topics;  and  scheduling  the  next  meeting. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  R.  Louise 
Floyd,  DSN,  RN,  Designated  Federal  Official, 
National  Center  on  Birth  Defects  and 
Developmental  Disabilities,  CDC.  1600 
Clifton  Road,  NE,,(E'-86),  Atlanta,  Georgia 
30333,  telephone  404/498-3923,  fax  404/ 
498-3040. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  CDC  and  ATSDR. 


Dated:  September  9,  2003. 
AlvinHall, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-23534  Filed  9-15-03;  8:45  am] 
BILUNG  COOe  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  Federal 
Committee  meeting. 

Name:  Advisory  Committee  on 
Inmiunization  Practices  (ACIP). 

Times  and  Dates: 
8:30  am-5  pm,  October  15,  2003 
8  am-2:30  pm,  October  16,  2003 

Place:  Atlanta  Marriott  Centtiry  Center, 
2000  Century  Boulevard,  NE.,  Atlanta, 
Georgia  30345-3377. 

Status:  Open  to  the  public,  limited  oidy  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  Discussed:  The  Agenda  will 
include  discussions  on  the  smallpox  civilian 
program;  Department  of  Defense  Smallpox 
Vaccine  Update;  report  from  the  smallpox 
vaccine  safety  working  group;  consideration 
for  the  timing  of  revaccination  for  smallpox; 
site  care  for  non-health  care  workers; 
recommended  childhood  and  adolescent 
immunization  schedule;  briefing  on  lOM 
report;  influenza  vaccine  recommendation; 
pneumococcal  conjugate  vaccine;  VFC  Vote 
on  Hepatitis  B  Vaccine;  Federal  Advisory 
Stakeholder  Engagement  Siuvey  Results; 
working  group  and  Departmental-updates. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Demetria 
Gardner,  Epidemiology  and  Surveillance 
Division,  National  Immunization  Program, 
CDC,  1600  Clifton  Road,  NE,  (E-61),  Atlanta, 
Georgia  30333.  telephone  404/639-8096,  fax 
404/639-8616. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  CDC  and  ATSDR. 


Dated:  September  9,  2003. 
AlvinHall, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  03-23538  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dodwt  No.  2002N-0486] 

Agency  Information  Collection 
Acthmies;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Prescription  Drug  Martnting  Act  of 
1987;  Admlnistrathm  Procedures, 
Policies,  and  Requirements 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACnON:  Notice. 


SUMilARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Prescription  Drug  Marketing  Act  of 
1987;  Administrative  Procedures, 
Policies,  and  Requirements"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 

SUPPLEMENTARY  INFORMATKM:  In  the 
Federal  Register  of  May  14,  2003  (68  FR 
25894),  the  «^ency  announced  that  the 
proposed  information  collertion  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0435.  The 
approval  expires  on  August  31,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  September  9.  2003.    - 
Jeffivy  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-23560  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Ooctet  No.  2b03rM)397] 

Agency  information  Collection    - 
Activfties;  Proposed  Collection; 
Comment  Request;  Threshold  of 
Regulation  for  Substances  Used  in 
.  Food-Contact  Articles 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
FRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requestis  for  exemption  from  the  food 
additive  listing  regulation  requirements 
that  are  submitted  imder  part  170  (21 
CFR  part  170). 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  November  17,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  I^ishers  Lane,  rm 
1061.  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins.  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 


(OMB)  for  ea(  h  collection  of 
information  t  ley  conduct  or  sponsor. 
"Collection  o  information"  is  defined 
in  44  U.S.C.  3  502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests   ■ 
or  requiremei  ,ts  that  members  of  the 
public  submi  reports,  keep  records,  or 
provide  infon  nation  to  a  third  party. 
Section  35O60c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(d(2)(A))  requires  Federal 
agencies  to  pi  ovide  a  60-day  notice  in 
the  Federal  Rbgister  concerning  each 
proposed  collection  of  information, 
including  eac^  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval,  uo  comply  with  this 
requirement,  tDA  is  publishing  notice 
of  the  proposed  collection  of 
information  sfet  forth  in  this  document. 

With  respeit  to  the  following 
collection  of  nformation,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  fcr  the  proper  performance 
of  FDA's  functions,  including  whether 
the  informati  an  will  have  practical 
utility;  (2)  th(  i  accuracy  of  FDA's 
estimate  of  tl  e  burden  of  the  proposed 
collection  of  nformation,  including  the 
validity  of  th ;  methodology  and 
assumptions  us6d;  (3)  ways  to  enhance 
the  quality,  u  tility,  and  clarity  of  the 
information  Id  be  collected;  and  (4) 
ways  to  mini  nize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  approf  riate,  and  other  forms  of 
information  1  echnology. 

Threshold  of  Regulation  for  Substances 


Used  in  Foo< 
170.39  (OMI 


0298) — Extei  ision 


seel  ion 


Under 
Food,  Drug, 
(21  U.S.C 
additive  is 
the  foUowin 
conforms  to 
investi; 
of  the  act.  (2 
of  a  regulat: 
in  the  case  o 
meets  the 
substance  in 
there  is 


409(a)  of  the  Federal 
i  ind  Cosmetic  Act  (the  act) 
3^  8(a)),  the  use  of  a  food 
deemed  unsafe  unless  one  of 
is  applicable:  (1)  It 
in  exemption  for 
gatior  al  use  under  section  409(j) 
it  conforms  to  the  terms 
i0n  prescribing  its  use,  or  (3) 

a  food  additive  which 
definition  of  a  food-contact 
section  409(h)(6)  of  the  act. 
either  a  regulation  authorizing 


21  CFR 
Section 


170.39 


No.  of  Respondents 


Annual  Frequency  per 
Response 


■  There  are  no  capital  costs  or  operating  and  maintenance  cc  sts  associated  with  this  collection  of  information 


-Contact  Articles— 21  CFR 
Control  Number  0910- 


its  use  in  accordance  with  section 
409(a)(3)(A)  or  an  effective  notification 
in  accordance  with  section  409(a)(3)(B). 

The  regulations  in  §  170.39 
established  a  process  that  provides  the 
manufacturer  with  an  opportimity  to 
demonstrate  that  the  likelihood  or 
extent  of  migration  to  food  of  a 
substance  used  in  a  food-contact  article 
is  so  trivial  that  the  use  need  not  be  the 
subject  of  a  food  additive  listing 
regulation  or  an  effective  notification. 
The  agency  has  established  two 
thresholds  for  the  regulation  of 
substances  used  in  food-contact  articles. 
The  first  exempts  those  substances  used 
in  food-contact  articles  where  the 
resulting  dietary  concentration  would 
be  at  or  below  0.5  part  per  billion  (ppb). 
The  second  exempts  regulated  direct 
food  additives  for  use  in  food-contact 
articles  where  the  resulting  dietary 
exposure  is  1  percent  or  less  of  the 
acceptable  daily  intake  for  these 
substances. 

In  order  to  determine  whether  the 
intended  use  of  a  substance  in  a  food- 
contact  article  meets  the  threshold 
criteria,  certain  information  specified  in 
§  170.39(c)  must  be  submitted  to  FDA. 
This  information  includes  the  following 
components:  (1)  The  chemical 
composition  of  the  substance  for  which 
the  request  is  made,  (2)  detailed 
information  on  the  conditions  of  use  of 
the  substance.  (3)  a  clear  statement  of 
the  basis  for  the  request  for  exemption 
from  regulation  as  a  food  additive,  (4) 
data  that  will  enable  FDA  to  estimate 
the  daily  dietary  concentration'resulting 
from  the  proposed  use  of  the  substance. 
(5)  results  of  a  literature  search  for 
toxicological  data  on  the  substance  and 
its  impiuities.  and  (6)  information  on 
the  environmental  impact  that  would 
result  from  the  proposed  use. 

FDA  uses  this  information  to 
determine  whether  the  food-contact 
article  meets  the  threshold  criteria. 
Respondents  to  this  information 
collection  are  individual  manufacturers 
and  suppliers  of  substances  used  in 
food-contact  articles  (i.e..  food 
packaging  and  food  processing 
equipment)  or  of  the  articles  themselves. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1 .— Estimai  ed  Annual  Reporting  Burden  ^ 


Total  Annual  Responses  Hours  per  Response 


48 


Total  Hours 


288 


The  annual  reporting  estimate  is 
based  on  information  received  from 
representatives  of  the  food  packaging 
and  processing  industries  and  agency 
records.  In  the  past,  FDA  has  typically 
received  60  threshold  of  regulation 
exemption  requests  per  year.  However, 
it  is  estimated  that  up  to  90  percent  of 
the  requests  that  would  have  been 
previously  submitted  under  §  170.39 
will  now  be  submitted  under  the 
premarket  notification  process  for  food- 
contact  substances  established  by 
section  409(h)  of  the  act  (OMB  control 
number  0910-0495).  The  main 
advantages  of  the  premarket  notification 
process  is  that  notifiers  are  guaranteed 
a  decision  by  FDA  vdthin  120  days  of 
receipt  of  an  acceptable  notification 
and,  once  approved,  an  effective 
notification  is  exclusive  to  the 
manufacturer  or  supplier  who  submitted 
the  request.  Because  the  types  of 
information  needed  for  approval  under 
the  premarket  notification  process  for 
those  uses  of  food-contact  articles 
involving  dietary  concentrations  of  0.5 
ppb  or  less  is  identical  to  that  required 
under^  170.39,  the  burden  on  industry 
for  premarket  notifications  will  be 
similar  to  the  burden  for  requests 
submitted  under  the  existing  threshold 
of  regulation  process. 

As  indicated  previously  in  this 
document,  it  is  estimated  that 
approximately  six  requests  per  year  will 
be  submitted  under  the  threshold  of 
regulation  exemption  process  of 
§  170.39.  The  threshold  of  regulation 
process  offers  one  advantage  over  the 
premarkrt  notification  process  in  that 
the  use  of  a  substance  exempted  by  the 
agency  is  not  limited  to  only  the 
manufacturer  or  supplier  who  submitted 
the  request  for  an  exemption.  Other 
manufacturers  or  suppliers  may  use 
exempted  substances  in  food-contact 
articles  as  long  as  the  conditions  of  use 
(e.g.,  use  levels,  temperature,  type  of 
food  contacted,  etc.)  are  those  for  which 
the  exemption  was  issued.  As  a  result, 
the  overall  burden  on  both  the  agency 
and  the  regulated  industry  would  be 
significantly  less  in  that  other 
manufactm-ers  and  suppliers  would  not 
have  to  prepare,  and  FDA  would  not 
have  to  review,  similar  submissions  for 
identical  components  of  food-contact 
articles  used  under  identical  conditions. 
Manufactvuers  and  other  interested 
persons  can  easily  access  an  up-to-date 
list  of  exempted  substances  which  is  on 
display  at  FDA's  Division  of  Dockets 
Management  and  on  the  Internet  at 
http://www.cfsan.fda.gov.  Having  the 
list  of  exempted  substances  publicly 
available  decreases  the  likelihood  that  a 
company  would  submit  a  food  additive 
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petition  or  a  notification  for  the  same 
type  of  food-contact  application  of  a 
substance  for  which  the  agency  has 
previously  granted  an  exemption  from 
the  food  additive  listing  regulation 
requirement. 

Dated:  September  9,  2003. 
JeCfrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-23561  Filed  9-15-03;  8:45  am] 

BILUNG  CODE  41G0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0186] 

Guidance  for  Industry  on  Use  of 
Material  From  Deer  and  Elk  in  Animal 
Feed;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  (#158)  entitled 
"Use  of  Material  From  Deer  and  Elk  in 
Animal  Feed."  This  guidance  dociunent 
describes  FDA's  recommendations 
regarding  the  use  in  all  animal  feed  of 
all  material  from  deer  and  elk  that  are 
positive  for  chronic  wasting  disease 
(CWD)  or  are  considered  at  high  risk  for 
CWD. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  comments 
on  this  guidance  document  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administralion, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20855.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments.  Comments  should  be 
identified  with  the  full  title  of  the 
guidance  document  and  the  docket 
number  found  in  the  heading  of  this 
document.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 

Submit  written  requests  for  single 
copies  of  this  guidance  document  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7519  Standish  PI.. 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
FOR  FURTHER  INFORMATION  CONTACT:  Burt 
Pritchett,  Center  for  Veterinan 
Medicine  (HFV-222),  Food  and  Drug 
Administration,  7500  Standish  PL, 


Rockville,  MD  20855,  301-827-0177,  e- 
mail:  bpritche@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:      * 

I.  Background 

hi  the  Federal  Register  of  May  16, 
2003  (68  FR  26628),  FDA  published  a 
notice  of  availability  for  a  draft  guidance 
entitled  "Use  of  Material  frt)m  Deer  and 
Elk  in  Animal  Feed"  giving  interested 
persons  until  June  16,  2003,  to  submit 
comments.  FDA  considered  ail 
comments  received. 

n.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  guidance 
contains  no  collections  of  information. 
-  Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 

m.  Significance  of  Guidance 

This  level  1  guidance  document  is 
being  issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  This  guidance  document 
represents  the  agency's  current  thinking 
on  the  topic.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  pubUc. 
An  alternative  method  may  be  used  as 
long  as  it  satisfies  the  requirements  of 
applicable  statutes  and  regulations. 

rV.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
or  electronic  comments  with  new  data 
or  other  new  information  pertinent  to 
this  guidance.  FDA  periodically  will 
review  th    comments  in  the  docket  and, 
where  appropriate,  will  amend  the 
guidance.  The  agency  will  notify  the 
public  any  -uch  amendments  through  a 
notice  in  the  Federal  Register. 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management" (see 
ADDRESSES)  written  or  electronic 
comments  on  the  final  guidance  at  any 
time.  Comments  should  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  document  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

V.  Electronic  Access 

Persons  with  access  to  the  hitemet 
may  obtain  a  copy  of  the  final  guidance 
document  entitled  "Use  of  Material 
From  Deer  and  Elk  in  Animal  Feed" 
from  the  Center  for  Veterinary  Medicine 
home  page  at  http://www.fda.gov/cvm. 
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Dated:  August  29.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
IFR  Doc.  03-23559  Filed  9-15-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  on  Minority  Health  and 
Health  Disparities;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  The  grant 
applications  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  on 
Minority  Health  and  Health  Disparities 
Special  Emphasis  Panel.  ZNfDl  (07)  S  Loan 
Repayment-Program  Competing  Continuation 
Applications. 

Date:  September  12,  2003. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Bethesda  Marriott,  5151  Pooke  Hill  Road, 
Bethesda,  MD  20814. 

Contact  Person:  Lorrita  Watson.  PhD. 
National  Center  on  Minority  Health  and 
Health  Disparities,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Suite  800, 
Bethesda,  MD  20892-5465,  (301)  594-7784. 
watson@ncmhd.nih.gov. 
'    This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  September  9,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23520  Filed  9-15-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  L  S.C.  Appendix  2),  notice 
is  hereby  give  i  of  a  meeting  of  the 
National  Adv  sory  Council  on  Drug 
Abuse. 

The  meetin  >  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  lit  lited  to  space  available. 
Individuals  w  ho  plan  to  attend  and 
need  special  i  ssistance,  such  as  sign 
language  intei  pretation  or  other 
reasonable  accommodations,  should 
notify  the  Cortract  Person  listed  below 
in  advance  of  the  meeting. 

The  meetin  5  will  be  closed  to  the 
public  in  acc(  rdance  with  the 
provisions  sei  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended. '  'he  grant  applications  and 
the  discussioi  is  could  disclose 
confidential  t'ade  secrets  or  commercial 
property  sue!  as  patentable  material, 
and  personal  information  concerning 
individuals  ai  isociated  with  the  grant 
applications,  the  disclosure  of  which 
would  consti  ute  a  clearly  unwarranted 
invasion  of  pi  srsonal  privacy. 

Name  of  Cor,  tmittee:  National  Advisory 
Council  on  Dri  g  Abuse. 

Date:  Septen  ber  17-18.  2003. 

Closed:  Septi  mber  17,  2003,  1  p.m.  to  4 
p.m. 

Agenda:  To  i  Bview  and  evaluate  grant 
applications. 

Place:  Natioi  al  Institutes  of  Health, 
neuroscience  c  3nter,  6001  Executive 
Boulevard.  Ro(  kville,  MD  20852. 

Open:  Septe  nber  18.  2003,  9  a.m.  to  3  p.m. 

Agenda:  Thi  i  portion  of  the  meeting  will 
be  open  to  the  jublic  for  announcements  and 
reports  of  adm  nistrative,  legislative  and 
program  devel  ipments  in  the  drug  abuse 
field. 

Place:  Natioi  lal  Institutes  of  Health, 
Neuroscience  (  enter.  6001  Executive 
Boulevard,  Roi  ikville,  MD  20852. 

Contact  Pen  on:  Teresa  Levitin,  PhD, 
Director,  Offic  :  of  Extramural  Affairs, 
National  Instit  ite  on  Drug  Abuse,  national 
Institutes  of  H  alth.  DHHS,  Bethesda,  MD 
20892-9547. (  01)  443-2755. 

This  notice  s  being  published  less  than  15 
days  prior  to  t  le  meeting  due  to  the  timing 
limitations  im  )osed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Cer  ter's  Home  page:  http:// 
WTVU'.drugabu,  e.gov/NACDA/ 
NACDAHome  html,  where  an  agenda  and 
any  additiona  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  i  'ederal  Domestic  Assistance 
Program  Nos.  33.277.  Drug  Abuse  Scientist 
Development  \ward  for  Clinicians,  Scientist 
Development  \wards,  and  Research  Scientist 
Awards;  93. 2j  8,  Drug  Abuse  National 
Research  Serv  ce  Training;  93.279,  Drug 
Abuse  Resean  h  Programs,  National  Institutes 
of  Health,  HHj) 


Dated:  September  5,  2003. 
Anna  Snouffer,  Acting, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-23519  Filed  9-15-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C,  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee;  MARC  Review 
Subcommittee  A. 

Date:  October  8-10,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  emd  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Richard  I.  Martinez,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  3AN-12B, 
45  Center  Drive  MSC  6200,  Bethesda,  MD 
20892-6200,  301-594-2849,  rm63f@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
•  Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  September  9,  2003. 
La  Verne  Y,  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23522  Filed  9-15-03;  8:45  am] 
BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  , 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the. 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  granted  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group;  Services 
Research  Review  Committee. 

Date:  October  8-9,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Ave..  N\V..  Washington.  DC  20037. " 

Contact  Person:  Henry  J.  Haigler.  PhD. 
Scientific  Review  Administrator,  Division  of 
E-xtramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  E.xeculive  Blvd..  Rm.  6150.  MSC  9608. 
Belhesda.  MD  20892-9608.  (301)  443-7216. 
hhaigler@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  September  9,  2003. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  .^dvison,' 
Committee  Policy.  '     ' 

[FR  Doc.  03-23523  Filed  9-15-03:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUR^AN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of  the 
Following  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendi.x  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisir  as  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applir  ions  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  04-07.  Review  of  K25s. 

Date:  September  24.  2003. 

Time:  1:15  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place;  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive.  Bethesda 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Lynn  M.  King,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  45  Center  Dr..  Rm  4AN-48K. 
National  Institute  of  Dental  &  Craniofacial 
Research.  National  Institutes  of  Health. 
Bethesda,  MD  20892-6402.  301-594-5006. 

This  notice  is  being  publishes  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  04-08,  Review  of  R44s. 

Doff?.  October  10.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/are;  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive.  Bethesda. 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD.  DMD. 
Scientific  Review  Administrator.  45  Center 
Drive.  Natcher  Building.  Rm.  4AN44F. 
National  Institutes  of  Health.  Bethesda.  MD 
20892.(301)594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  04-11.  Review  of  R44s. 

Date:  October  1 7.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Natcher  Building.  45  Center  Drive.  Bethesda. 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD.  DMD. 
Scientific  Review  Administrator.  45  Center 
Drive.  Natcher  Building.  Rm.  4AN44F. 
National  Institutes  of  Health.  Bethesda.  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  04-13.  Review  of  R44s. 

Date:  November  20.  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). ' 


Contact  Person:  Philip  Washko.  PhD.  DMD. 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health.  Bethesda,  MD 
20892,  (301)  594-2372. 

Dated:  September  9,  2003. 

LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-23524  Filed  9-15-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND  ' 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings.  -.  ■ 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  CDF- 
2(40):  Structure  and  function  of  V'inculin. 

Dale:  September  30-October  1.  2003. 

Time:  7:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Ave..  NW.. Washington.  DC  20037. 

Contact  Person:  Ramesh  K.  Nayak.  PhD. 
Scientific  Review  .Administrator  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5146. 
MSC  7840.  Bethesda.  MD  20892.. (301)  435- 
1026. 

.Vonie  of  Committee:  Cell  De\-elopment  and 
Function  Integrated  Review  Group.  Cell 
Development  and  Function  2. 

Date:  October  2-3.  2003. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant  ' 
applications. 

Place:  Melrose  Hotel.  2430  Pennsvlvania 
Ave..  NIV..  Washington.  DC  20037. 

Contact  Person:  Ramesh  K.  Nayak.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5146. 
MSC  7840.  Belhesda.  MD  20892.  (301)  435- 
1026.  nayakr'icsr. iiih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Psychosocial  Risk  &  Disease  Pre\  ention. 
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Da/e.  October  16-17,  2003. 
Time:  8:30  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Monaco.  700  F  Street.  NW., 
Washington.  DC  20001. 

Cktntact  Person:  Deborah  L.  Young-Hyman, 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4188, 
MSC  7808.  Bethesda.  MD  20892.  (301)  451- 
8008.  younghyd@csr.nih.gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Reproductive  Biology  Study  Section. 
'    Date:  October  20-21.  2003. 
Time:  8  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Dennis  Leszczynski,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1044. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Tumor 
Microenvironment. 
Date:  October  20-21,  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Churchill  Hotel,  1914  Connecticut 
Avenue,  NW.,  Washington,  DC  20009. 

Contact  Person:  Eun  Ah  Cho,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6214, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
4467,  choe@csr.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Neurotoxicology 
and  Alcohol  Study  Section. 
Dote.  October  20-21,  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  HoHday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD,20814. 
-  Contact  Person:  Christine  Melchior,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1713,  melchioc@csr.nih.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Cognition  and  Perception  Study  Section. 
Date:  October  20-21,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington.  DC  20036. 

Contact  Person:  Cheri  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3180, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1261. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 


Psycho  )athology  and  Disorders  of 
!  ection. 
October  20-21.  2003. 
to  6  p.m. 
review  and  evaluate  grant 


i.m 


Adult 
Aging  Study 

Date: 

Time:  9  a 

Agenda:  To 
applications. 

Place:  Radii 
NW.,  Washini 

Contact  Pejion 
Scientific  Rev  ew 
Scientific  Rev  i 
Health,  6701 
MSC  7848,  Bdthesda 
0913,  shirleyi  }@csr. 


son  Barcello,  2121  P  Street, 
on.  DC  20037. 

;  Mariela  Shirley,  PhD, 
Administrator,  Center  for 
ew.  National  Institutes  of 
ockledge  Drive,  Room  3186, 
MD20892,  (301)435- 
.nJ7^.gov. 
Cdknmittee:  Immunological 
Inte(  rated  Review  Group, 

1  Sciences  Study  Section. 
Octoyer  21-22,  2003. 
to  5  p.m. 
review  and  evaluate  grant 


.ni. 


W  ishi 


MSC 

12;  5, 


Ai^e. 


Name  of 
Sciences 
Immunologic! 
Date: 
Time:  8  a. 
Agenda:  To 
applications. 
Place:  Hote 
Ave.,  NW 

Contact  Pehon 
PhD,  MS,  Scii  intific 
Center  for  Scpntific 
Institutes  of 
Room  4204, 
(301)  435-1 
Name  of 
Sciences  Inte  ;rated 
And  Toxicoh  gy 
Date:  Octo^r 
Time:  8  a. 
Agenda:  Tc 
applications. 

Place:  Wyi^ham 
Hampshire 
20037. 

Contact  Petson 
Scientific  Rei 
Scientific  Refiew 
Health,  6701 
MSC  7818 
2359,  shayiq^i 

Name  of 
and  Microb 
Microbial 
Subcommittee 
Date:  October 
Time:  8  a. 
Agenda 
applications 
Place:  St.  ( 
NW.,  Washidgt 

Contact  Pe  rson 
Scientific  Re  dew 
Center  for  Scientific 
Institutes  of 
Room  3202, 
(301) 

Name  of 
Sciences  Int(  grated 
and  Immune  ogy 
Date:  October 
Time:  8  a. 
Agenda 
applications 
Place:  The 
NW.,  Washi 

Contact  Pirson 
Scientific  Re  view 
Scientific  R(  view 
Health,  6701 
MSC  7812, 
1152,  edwariiss@csr 


Helix,  1430  Rhode  Island 
ington,  DC  20005. 
Bahiru  Gametchu,  DVM, 
Review  Administrator, 
Review,  National 
health,  6701  Rockledge  Drive, 
7812,  Bethesda,  MD  20892. 
gmetchb@csr.nih.gov. 

C<  mmittee:  Pathophysiological 
Review  Group.  Alcohol 
Subcommittee  4. 
22-23,  2003. 
.  to  5  p.m. 
review  and  evaluate  grant 


Ph?s 


.11. 

.■T(i 


t  435-25 14 


ii. 


:T) 


City  Center,  1143  New 
NW.,  Washington,  DC 


:  Rass  M.  Shayiq.  PhD. 
iew  Admiriistrator.  Center  for 

National  Institutes  of 
tockledge  Drive,  Room  2182. 
Bethesda,  MD  20892,  (301)  435- 

csr.nih.gov. 
Chmmittee:  Infectious  Diseases 
c  logy  Integrated  Review  Group, 
iologv  and  Genetics 
1. 

22-23,  2003. 
to  5  p.m. 
review  and  evaluate  grant 


regorv  Hotel,  2033  M  Street, 
on,  DC  20036. 

Daniel  L.  Stassi,  PhD, 
Administrator,  IDM IRG, 
Review,  National 
iealth,  6701  Rockledge  Drive, 
ASC  7808,  Bethesda,  MD  20892, 
stassid@csr.nih.gov. 

C  jmmittee:  Immunological 

Review  Group,  Allergy 
Y  Study  Section. 
23-24,  2003. 
to  3  p.m. 
review  and  evaluate  grant 


Fairmont  Hotel,  2401  M  Street 
gton,  DC  20037. 

Samuel  C.  Edwards,  PhD, 
Administrator,  Center  for 
National  Institutes  of 
Rockledge  Drive,  Room  4200, 
$ethesda,  MD  20892,  (301)  435- 
nih.gov. 


Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrataed  Review 
Group,  Human  Embryology  and  Development 
Subcommittee  1. 

Date:  October  i23-24,  2003. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  ^ve..  Bethesda,  MD  20814. 

Contact  Person  .Michael  Knecht,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1046. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Neurogenesis  and  Cell  Fate 
Study  Section. 

Date:  October  23-24,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Madison  Hotel,  15th  &  M  Street, 
NW.,  Washington,  DC  20005. 

Contact  Person:  Carole  L.  Jelsema,  PhD. 
Scientific  Review  Administrator  and  Chief, 
MDCN  Scientific  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4146, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1248,  jelsemac@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  integrated  Review  Group, 
Pharmacology  Study  Section. 

Date:  October  23-24,  2003. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007. 

Contact  Person:  Joyce  C.  Gibson,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172. 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
4522,  gibsonj@csr.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cogntive  Neuroscience 
Integrated  Review  Group,  Cognitive 
Nueroscience  Study  Section. 

Date:  October  23-24,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant, 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Michael  A.  Steinmetz, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5172, 
MSC  7844,  Bethesda,  MD  20892,  (301)  425- 
1247,  steinmen7@csr.ni7i.gov. 

Name  of  Committee:  Health  of  the 
Population  Integrated  Review  Group,  Nursing 
Science:  Adults  and  Older  Adults  Study 
Section. 

Date:  October  23-24,  2003. 

Time:  8  am  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Tysons  Corner,  1960 
Chain  Bridge  Road,  McLean,  VA  22102. 

Contact  Person:  Gertrude  K.  McFarland, 
DNSC,  FAAN,  Scientific  Review 
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Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  3156,  MSC  7770,  Belhesda,  MD 
20892,  (301)  435-1784,  mcfarlag@csr.nih.gov 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Integrated  Review  Group. 
Metabolism  Study  Section. 
Date:  October  23-24,  2003. 
Time:  8  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Belhesda,  8120 
Wisconsin  Ave.  Belhesda,  MD  20814. 

Contact  Person:  Ann  A;  Jerkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7892.  Bethesda.  MD  20892,  (301)  435- 
4514,  jerkinsa@csr.nih.gov. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Physical  Biochemistry  Studv  Section. 
Date:  October  23-24,  2003. 
Time:  8:30  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Arnold  Revzin.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184. 
MSC  7824,  Bethesda.  MD  20892,  (301)  435- 
1153. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Physical  Biochemistry  Study  Section. 
Date:  October  23-24.  2003. 
Time:  8:30  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 
Contact  Person:  Gopa  Rakhit.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4154, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1721,  rakhitg@csr.  nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SPIP. 
Date:  October  23-24,  2003. 
Time:  8:30  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Plaza  Hotel,  10  Thomas 
Circle,  NW.,  Washington,  DC  20005. 

Contact  Person:  Michael  Micklin,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm@csr.nih.gov. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group  i 
Immunobiology  Study  Section. 

Date:  October  23-24,  2003. 

Time:  8:30  am  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Betty  Hayden,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive.  Room  4206, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1223,  haydenb@csr.nih.gov. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group. 
Bio-Organic  and  Natural  Products  Chemistry 
Study  Section. 
Date:  October  23-24.  2003. 
Time:  8:30  am  to  6  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington  DC 
20007. 

Contact  Person:  Mike  Radtke.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4176, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1728,  radtkem@csr.nih.gov. 

Name  of  Committee:  Molecular.  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Biophysics  of  Synapses, 
Channels,  and  Transporters  Study  Section. 
Date:  October  23-24,  2003. 
Time:  8:30  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  DC,  2401 
M  Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Michael  A  Lang,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265,  langm@csr.nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Mammalian 
Genetics  Study  Section. 
Date:  October  23-24,  2003. 
Time:  9  am  to  1  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle.  Washington.  DC  20037. 
Contact  Person:  Cheryl  M.  Corsaro.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2204, 
MSC  7890,  Bethesda.  MD  20892,  (301)  435- 
1045,  corsaroc@csr.nih.gov. 

Name  of  Committee:  Health  of  the 
Population  Integrated  Review  Group. 
Biostatistical  Methods  and  Research  Design 
Study  Section. 
Date:  October  24,  2003. 
Time:  8  am  to  4:30  pm. 
Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace  Hotel.  1515 
Rhode  Island  Ave.,  Washington.  DC  20005. 

Contact  Person:  Ann  Hardy.  DRPH. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3158, 
MSC  7770.  Belhesda.  MD  20892.  (301)  435- 
0695.  hardyan@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine: 
93.333,  Clinical  Research,  93.306,  93.333. 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS). 


Dated:  September  9.  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor^' 
Committee  Policv. 

[FR  Doc.  03-23521  Filed  9-15-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Ser\'ices  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collecdon 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  jjse 
of  automated  collection  techniques  or 
other  forms  of  information  technolog}'. 
Proposed  Pro/ecf:  Protection  and    '  - 
Advocacy  for  Individuals  with  Mental 
Illness  (PAIMI)  Final  Rule.  42  CFR  part 
51  (0MB  No.  0930-0172— Extension)— 
These  regulations  meet  the  directive 
under  42  U.S.C.  10826(b)  requiring  the 
Secretary  to  promulgate  final 
regulations  to  carry  out  the  PAIMI  Act. 
The  regulations  contain  information 
collection  requirements.  The  Act 
authorized  funds  to  support  activities 
on  behalf  of  individuals  with  significant 
(severe)  mental  illness  (adults)  or 
emotional  impairment  (children/youth) 
(42  U.S.C.  at  10802(4)).  However." only 
entities  designated  by  the  governor  of 
each  State  and  six  (6)  territories  (the 
American  Indian  Consortium.  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands),  and  the  Mayor  of  the  District 
of  Columbia  to  protect  and  advocate  the 
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rights  of  persons  with  developmental 
disabilities  under  Part  C  of  the 
Developmental  Disabilities  and  Bill  of 
Rights  Act  (42  U.S.C.  6041  et  seq.,  as 
amended  in  2000)  are  eligible  to  receive 
PAIMI  grants  (42  U.S.C.  at  10802(2)). 
PAIMI  grants  are  based  on  a  formula 
prescribed  by  the  Secretary  (42  U.S.C.  at 
10822(a)(1)(A)). 

On  January  1.  each  eligible  State 
protection  and  advocacy  (P&A)  system 
is  required  to  prepare  and  transmit  to 
the  Secretary  and  head  of  the  State 
Mental  Health  Agency,  in  which  the 
system  is  located,  a  report  describing  its 
activities,  accomplishments,  and 
expenditures  during  the  most  recently 
completed  fiscal  year.  Section  10824(a) 
of  the  Act  requires  that  the  State  P&A 
system's  annual  reports  to  the  Secretary, 
shall  describe  its  activities, 
accomplishments,  and  expenditures  to 
protect  the  rights  of  individuals  with 
mental  illness  supported  with  payments 
fsom  PAIMI  allotments,  including: 
'  (A)  The  number  of  (PAIMI-eligible) 
individuals  with  mental  illness  served; 
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42  CFR  Citation 


51.(8)(a)(2)  Program  Performance  Report'  

51.8<8)(aK8)  Advisory  Council  Report '  

51.10  Remedial  Actions: 

Corrective  Action  Plan 

Implementation  Status  Report 

51.23(c)  Reports,  materials  and  fiscal  data  provided  to  Advisory 
51.25(b)(2)  Grievance  Procedure 


Total 


I  Burden  hours  associated  with  these  reports  are  approved  ur  der  OMB  Control  No.  0930-0169 


Send  comments-to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  September  9,  2003. 
Anna  Marsh, 

Acting  Executive  Officer.  SAMHSA. 
[FR  Doc.  03-23537  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-34] 

Consolidated  Delegation  of  Authority 
for  Community  Planning  and 
Development 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 


unqertaken; 
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rights;  and, 

ption  of  the  coordination 
ystems,  activities  and 

ion  of  the  number  of 
are  public  and  nonprofit 


systems  established  with  PAIMI 
allotments;  and 

(K)  Recommendations  for  activities 
and  services  to  improve  the  protection 
and  advocacy  of  the  rights  of 
individuals  with  mental  illness  and  a 
description  of  the  needs  for  such 
activities  and  services  which  have  not 
been  met  by  the  State  P&A  systems, 
established  under  the  PAIMI  Act.  (The 
PAIMI  Rules  42  CFR  section  51.32(b) 
state  that  P&A  systems  may  place 
restrictions  on  case  or  client  acceptance 
criteria  developed  as  part  of  its  annual 
PAIMI  priorities.  However,  prospective 
clients  must  be  informed  of  any  such 
restrictions  at  the  time  they  request 
service). 

This  summary  report  must  include  a 
separate  section,  prepared  by  the  PAIMI 
Advisory  Council,  that  describes  the 
council's  activities  and  its  assessment  of 
the  operations  of  the  State  P&A  system 
(42  U.S.C.  10805(7)).  The  burden 
estimate  for  the  annual  State  P&A 
system  reporting  requirements  for  these 
regulations  is  as  follows. 


Council 


Number  of 
respondents 


57 
57 

6 

6 

57 

57 


126 


Responses 
per  respond- 
ent 


Burden  per 

response 

(Hrs.) 


26.0 
10.0 

8.0 

2.0 

1.0 

.5 


Total  annual 
burden 


(1,596) 
(570) 

48 
36 
57 
29 


170 


SUMMARY:  Tl  lis  notice  consolidates  and 
updates  dele  gations  of  authority  from 
the  Secretar   to  the  Assistant  Secretary 
for  Commun  ity  Planning  and 
Developmen  t  and  the  General  Deputy 
Assistant  Se  ::retary  for  Community 
Planning  am  1  Development. 
EFFECTIVE  D>|TE:  September  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Grant  Management  Division, 
Office  of  Coi  nmunity  Planning  and 
Developmert,  Room  7232,  Department 
of  Housing  jnd  Urban  Development, 
451  Seventh  Street,  SW,  Washington  DC 
20410-7000;  (202)  708-2087.  (This  is 
not  a  toll-fr<  e  number.)  For  those 
needing  ass  stance,  this  number  may  be 
accessed  thi  ough  TTY  by  calling  the 
toll-free  Fee  eral  Information  Relay    . 
Service  nunber  at  1-800-877-8339. 
SUPPLEMENT  \RY  INFORMATION:  This 
notice  consdlidates  into  one  notice  the 
authority  d«  legated  by  the  Secretary  to 
the  Assistar  t  Secretary  for  Community 
Planning  an  d  Development  and  the 


General  Deputy  Assistant  Secretary  for 
Community  Plaiming  and  Development, 
and  supersedes  all  prior  delegations  of 
authority  from  the  Secretary  to  the 
Assistant  Secretar)'  and  General  Deputy 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Section  A.  Authority 

Except  as  provided  in  Section  B,  the 
Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  and  the 
General  Deputy  Assistant  Secretary  for 
Community  Plaiming  and  Development 
the  authority  of  the  Secretary  with 
respect  to  the  programs  and  matters 
listed  in  this  Section  A.  Only  the 
Assistant  Secretary  for  Community 
Planning  and  Development  is  delegated 
the  authority  to  issue  and  waive 
regulations. 

1 .  AIDS  Housing  Opportunity  Act 
(Pub.  L.  101-625,  Title  VIII,  Subtitle  D, 
104  Stat.  4375,  approved  November  28, 
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1990,  codified  at  42  U.S.C.  12901- 
12912); 

2.  Base  Closure,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103-421,  108  Stat.  4346,  approved 
October  5, 1994.  codified  at  10  U.S.C. 
2687  note); 

.  3.  Capacity  Building  for  Community 
Development  and  Affordable  Housing 
Grants; 

4.  Comprehensive  Housing 
Affordability  Strategies  (CHAS),  Title  I 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (42  U.S.C. 
12701  etseq.); 

5.  Economic  Development  Initiative 
grants,  as  provided  for  in  annual  HUD 
appropriations  acts  (e.g..  Consolidated 
Appropriations  Resolution,  Fiscal  Year 
2003,  Pub.  L.  108-7,  117  Stat.  11, 
approved  February  20,  2003); 

6.  Empowerment  Zone  Program  under 
Title  Xm.  Subchapter  C.  Part  J  of  the 
Omnibus  Budget  Reconciliation  Act  (26 
U.S.C.  1391  et  seq.y, 

7.  Enterprise  Zone  Program  under 
Title  VII  of  the  Housing  and  Community 
Development  Act  of  1987  (42  U.S.C. 
11501  et  seq.y, 

8.  The  HOME  Investment 
Partnerships  Act,  Pub.  L.  101-625,  Title 
II,  104  Stat.  4079,  approved  November 
28. 1990,  codified  at  42  U.S.C.  12721  et 
seq.; 

9.  HOPE  for  Homeownership  of 
Single-family  Housing  Program  (HOPE 
3).  Title  IV.  Subtitle  C  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (42  U.S.C.12891); 

10.  The  Loan  Guarantee  Recovery 
Program  under  the  Church  Arson 
Prevention  Act  of  1996  (Pub.  L.  104- 
155. 110  Stat.  1392,  approved  July  9. 
1996,  18  U.S.C.  241  note); 

11.  Section  4  of  the  HUD 
Demonstratton  Act  of  1993  (Pub.  L.  103- 
120,  42  U.S.C.  9816  note); 

12.  Neighborhood  Initiatives  grants 
specifically  designated  in  annual  HUD 
appropriations  acts  [e.g.,  Consolidated 
Appropriations  Resolution,  Fiscal  Year 
2003,  Pub.  L.  108-7.  117  Stat.  11, 
approved  February  20,  2003); 

13.  The  Riu-al  Housing  and  Economic 
Development  grants  specifically 
designated  originally  in  the  Fiscal  Year 
1998  HUD  Appropriations  Act  (Pub.  L. 
105-65,  111  Stat.  1344,  approved 
October  27,  1997),  and  subsequent 
annual  HUD  appropriations  acts; 

14.  Self-Help  Housing  Opportimity 
Program  (SHOP)  undw  section  11  of  the 
Housing  Opportunity  Program 
Extension  Act  of  1996  (Pub.  L.  104-120, 
110  Stat.  834,  approved  March  28, 1996, 
codified  at  42  U.S.C.  12805  note); 


15.  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5301  et  seq.y, 

16.  Tide  IV  and  TiUe  V  of  the 
McKinney-Vento  Homeless  Assistance 
Act  (42  U.S.C.  11301  et  seq.y 

17.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601); 

18.  Youthbuild  Program,  Title  IV,. 
Subtitle  D  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (42 
U.S.C.  12899  et  seq.y 

19.  Certain  Community  Planning  and 
Development  programs  are  no  longer 
authorized  for  funding  but 
administration  of  the  programs  must 
continue  until  all  Department 
responsibilities  are  discharged  and 
finally  terminated. 

These  programs,  as  of  April  2003, 
include  the  following: 

a.  Slum  Clearance  and  Urban  Renewal 
Program  under  Title  I  of  the  Housing 
Act  of  1949  (42  U.S.C.  1450-1468); 

b.  Area- wide  grants,  Inequities  grants. 
Disaster  grants  and  the  authority  to 
concur  in  final  approval  actions 
regarding  Innovative  grants  under 
section  107  of  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  8121); 

c.  Rental  Rehabilitation  Program 
under  section  17  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437(o)); 

d.  Section  312  Rehabilitation  Loan 
Program  under  section  312  of  the 
Housing  Act  of  1964  (42  U.S.C.  1452(b)); 

e.  Urban  Homesteading  Program 
under  section  810  of  the  Housing  and 
Community  Development  Act  of  1974 
(12  U.S.C.  1706(e)); 

f.  Innovative  Homeless  Initiatives 
Demonstration  Program  under  the  HUD 
Demonstration  Act  of  1993  (Pub.  L.  103^ 
120, 107  Stat.  1144,  approved  October 
27,  1993,  codified  at  42  U.S.C.  9816 
note). 

Section  B.  Authority  Excepted 

There  is  excepted  from  the  authority 
delegated  under  Section  A: 

1.  The  power  to  sue  and  be  sued; 

2.  Under  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5301  et  seq.y 

a.  The  power  to  administer  the  Indian 
Community  Development  Block  Grant 
program,  the  authority  for  which  was 
delegated  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  on  March  1, 
1994  (59  FR  9764); 

b.  The  power  to  administer  the 
section  107  programs,  the  authority  for 
which  was  delegated  to  the  Assistant 
Secretary  for  Policy  Development  and 
Research; 

c.  The  power  to  issue  obligations  for 
purchase  by  the  Secretary  of  the 


Treasury  under  section  108(g)  of  the 
Housing  and  Community  Development 
Act  (42  U.S.C.  5308);  and 

d.  The  power  and  authority  of  the 
Secretary  with  respect  to 
nondiscrimination  imder  section  109 
may  be  exercised  only  with  the  advice 
of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity; 

3.  Under  the  HOME  Investment 
Partnerships  Act  (Pub.  L.  101-625,  Title 
n.  104  Stat.  4079,  approved  November 
28.  1990.  codified  at  42  U.S.C.  12721  et 
seq.),  grants  to  Indian  tribes,  for  which 
the  authority  has  been  delegated  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

4.  Under  the  section  312 
Rehabilitation  Loan  Program  under 
section  312  of  the  Housing  Act  of  1964 
(42  U.S.C.  1452(b)).  the  property 
disposition  and  related  authority 
specifically  delegated  to  the  Assistant 
Secretary  for  Housing; 

5.  For  programs  noted  in  Section  A- 
19  of  this  delegation,  no  longer 
authorized  for  funding: 

a.  The  power  to  establish  interest 
rates;  and 

b.  The  power  to  issue  notes  or 
obligations  for  purchase  by  the 
Secretary  of  the  Treasiuy. 

Section  C.  Authority  To  Redelegate 

The  Assistant  Secretary  of 
Commimity  Plaxming  and  Development 
is  authorized  to  redelegate  to  employees 
of  the  Department  any  of  the  authority 
delegated  under  Section  A,  excluding 
the  authority  excepted  under  Section  B 
and  excluding  the  authority  to  issue  or 
waive  rules  and  regulations. 

Section  D.  Delegations  Superseded 

This  delegation  supersedes  the 
following: 

1.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  and 
Deputy  Assistant  Secretary  for 
Community  Development,  published  on 
March  16,  1971  (36  FR  5004); 

2.  Delegation  of  Authority  fit)m  the 
Secretary  to  the  Assistant  Secretary  and 
Deputy  Assistant  Secretary  for    . 
Commimity  Planning  and  Development, 
published  on  March  16, 1972  (37  FR 
5005); 

3.  Delegation  of  Authority  frtim  the 
Secretary  to  the  Assistant  Secretary  for 
Community  Planning  and  Development, 
published  on  March  27.  1973  (38  FR 
8011); 

4.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  and 
the  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development, 
published  on  February  5. 1975  (40  FR 
5385),  August  25,  1975  (40  FR  37074), 
November  25,  1975  (40  FR  54606).  April 
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12,  1976  (41  FR  15359),  and  September 
8.  1977  (42  FR  45037); 

5.  Consolidated  Delegation  of 
Authority  for  Community  Planning  and 
Development,  published  on  October  25, 
1983  (48  FR  49384); 

6.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  and 
General  Deputy  Assistant  Secretary  for 
Cogununity  Planning  and  Development 
with  respect  to  the  Rental  Rehabilitation 
Program,  published  on  July  27, 1984  (49 
FR  30246); 

7.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  and 
General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
with  respect  to  the  Emergency  Shelter 
Grants  Program,  published  on  December 
17, 1986  (51  FR  45288); 

8.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  and 
General  Deputy  Assistant  Secretary  for 
Commimity  Planning  and  Development 
with  respect  to  the  Emergency  Shelter 
Grants  ft'ogram,  published  on 
September  4. 1987  (52  FR  33793); 

9.  IDelegation  of  Authority  from  the 
Assistant  Secretary  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development  with  respect  to  HUD 
Programs  for  the  Homeless,  published 
on  October  2,  1989  (54  FR  40527); 

10.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  for 
Commimity  Planning  and  Development 
for  the  HOME  Investment  Partnerships 
(HOME)  Program,  published  on 
November  4, 1991  (56  FR  56416); 

11.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  for 
Community  Planning  and  Development 
for  the  Shelter  Plus  Care  Program, 
published  on  March  20, 1992  (57  FR 
9731); 

12.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  and 
Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
for  the  HOPE  for  Homeownership.of 
Single  Family  Homes  Program  (HOPE 
3),  published  on  October  9, 1992  (57  FR 
46568); 

13.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  for 
Commimity  Plaiming  and  Development 
for  the  Review  and  Approval  of 
Comprehensive  Housing  Affoxdability 
Strategies,  published  on  November  20, 
1992  (57  FR  54826); 

14.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  for 
Community  Planning  and  Development 
for  the  Youthbuild  Program,  published 
on  August'31, 1993  (58  FR  45910); 

15.  Delegation  of  Authority  from  the 
Secretary  to  the  Assistant  Secretary  for 
Community  Planning  and  Development 
Concerning  the  Base  Closure 
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Community  i  ledevelopment  and 
Assistance  A  :t  of  1994,  published  on 
May  22,  199f  (61  FR  25685); 

16.  Delegal  on  of  Authority  from  the 
Secretary  to    le  Assistant  Secretary  for 
Community   'lanning  and  Development 
pursuant  to  section  11  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996,  published  on  August  13,  1996  (61 
FR  42050);     i 

17.  Delegal  ion  of  Authority  from  the 
Secretary  to  he  Assistant  Secretary  for 
Community  '.  'lanning  and  Development 
for  the  Loan  juarantee  Recovery  Fund, 
published  on  October  17, 1996  (61  FR 
54211); 

18.  Delega  ion  of  Authority  from  the 
Secretary  to  me  Assistant  Secretary  and 
General  Dep  Jty  Assistant  Secretary  for 
Community  Planning  and  Development 
with  respect  to  Enterprise  Zone 
Developmen  ,  published  on  June  3, 1998 
(53  FR  2056c );  and 

19.  Delega  ion  of  Authority  from  the 
Secretary  to  he  Assistant  Secretary  for 
Community  'lanning  and  Development 
with  respect  to  Rural  Housing  and 
Economic  D<  velopment  Grants, 
published  04  May  12,  1999  (64  FR 
25512). 


J  ection  7(d),  Department  of 
I  Irban  Development  Act,  42 


Authority: 

Housing  and 
U.S.C.3535(d 

Dated:  Septimber  9,  2003. 
Mel  Martinez, 

Secretary. 

[FR  Doc.  03-2fe513  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  (f)-4837-[>-35] 


Delegation  of  Authority 
of  Public  and  Indian 


Consolidate  d 
for  the  Off icb 
Housing 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Dek  gation  of  authority. 


summary:  T|iis  notice  is  a 
comprehensive  delegation  of  authority 
for  adrhinist  ration  of  HUD's  Public  and 
Indian  Housing  programs  from  the 
Secretary  of  Housing  and  Urban 
Developmei  t  to  the  Assistant  Secretary 
for  Public  ai  id  Indian  Housing. 
EFFECTIVE  DiiTE:  September  9,  2003. 
FOR  FURTHEil  INFORMATION  CONTACT: 
Robert  Dalzi  sU,  Office  of  Public  and 
Indian  Houi  ing,  Department  of  Housing 
and  Urban  I  levelopment,  451  Seventh 
Street,  SW.,  Room  4228,Washington,  DC 
20410-500C;  telephone  (202)  708-0440. 
(This  is  not  a  toll-free  number.)  For 
those  needi;  ig  assistance,  this  number 
may  be  acce  ssed  through  TTY  by  calling 


the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  Under  this 
delegation,  which  supersedes  all  prior 
delegations  to  the  Assistant  Secretary 
for  Public  and  Indian  Housing,  the 
Secretary  delegates  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
all  powers  and  authorities  with  respect 
to  HUD's  Public  and  Indian  Housing 
programs,  except  for  those  powers  and 
authorities,  which  are  specifically 
excepted  from  this  delegation. 

Section  A.  Authority  Delegated 

The  Secretary  delegates  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  the  power  and  authority 
of  the  Secretary  to: 

1.  Administer  programs  under  the 
jurisdiction  of  the  Secretary  that  are 
carried  out  pursuant  to  the  authority 
transferred  from  the  Public  Housing 
Administration  under  section  5(a)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3534); 

2.  Administer  each  program  of  the 
Department  that  is  autiiorized  pursuant 
to  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seci),  including 
but  not  limited  to  the  Public  Housing 
program,  Section  8  programs  (except  the 
following  Section  8  Project-Based 
programs:  New  Construction, 

i  Substantial  Rehabilitation,  Loan 
Management  Set-Aside  and  Property 
Disposition),  the  HOPE  VI  program  and 
predecessor  programs  that  are  no  longer 
funded  but  have  ongoing  commitments. 

3.  Administer  such  other  programs  for 
which  assistance  is  provided  for  or.  on 
behalf  of  public  housing  agencies  or 
public  housing  residents. 

Section  B.  Authority  Excepted 

The  authority  delegated  under  Section 
A  does  not  include  the  power  to  sue  and 
be  sued.  , 

Section  C.  Authority  To  Redelegate 

The  authority  delegated  in  Section  A 
may  be  redelegated  to  employees  of  the 
Department  through  written  delegations 
of  authority,  except  for  the  authority  to 
issue  and  waive  regulations. 

Section  D.  Authority  Revoked 

All  authority  previously  delegated  to 
the  Assistant  Secreteuy  for  Public  and 
Indian  Housing  is  revoked  and  is 
superseded  by  this  delegation  of 
authority. 

Section  E 

This  notice  of  delegation  of  authority 
shall  be  conclusive  evidence  of  the 
authority  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing  or  a  delegate, 
to  execute,  in  the  name  of  the  Secretary, 
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any  instrument  or  document 
relinquishing  or  transferring  any  right, 
title,  or  interest  of  the  Department  in 
real  or  personal  property. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  (42 
U.S.C.  3535(d)). 

Dated:  September  9,  2003. 
Mel  Martinez, 

Secretary. 

[FR  Doc.  03-23514  Filed  9-15-03;  8:45  am] 

BILLING  CODE  4210-32-P 


can  be  obtained  by  contacting  Mr. 
Wayne  Pullan,  Program  Coordinator. 
CUP  Completion  Act  Office,  Department 
of  the  Interior,  302  East  1860  South, 
Provo,  UT  84606-6154,  (801)  379-1194, 
wpullan@uc.usbr.gov. 

Dated:  September  10,  2003. 
Ronald  Johnston, 

Program  Director,  Department  of  the  Interior. 
[FR  Doc.  03-23543  Filed  9-15-03;  8:45  am] 
BILUNG  CODE  4310-RK-f> 


DEPARTMENT  OF  THE  rNTERIOR 

Off  ice  of  the  Secretary 

Central  Utah  Project  Completion  Act 

agency:  Office  of  the  Assistant 
Secretary  for  Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  negotiate  an 
agreement  among  the  Forest  Service, 
Central  Utah  Water  Conservancy 
District,  the  Utah  Reclamation 
Mitigation  and  Conservation 
Commission,  the  Duchesne  County 
Water  Conservancy  District,  the  Moon 
Lake  Water  Users  Association,  and 
Department  of  the  Interior  to  Implement 
the  Uinta  Basin  Replacement  Project, 
Duchesne  County,  Utah. 

SUMMARY:  Public  Law  102-575.  Cfentral 
Utah  Project  Completion  Act,  Section 
203(a)  authorized  the  construction  of 
the  Uinta  Basin  Replacement  Project. 
Responsibilities  for  the  construction  and 
operation  of  the  project  are  describe'd  in 
four  contracts  executed  by  the 
Department  of  the  Interior  and  the  other 
parties  on  November  15,  2001.  The 
purpose  of  the  proposed 
implementation  agreement  is  to  identify 
the  entity  or  entities  responsible  for 
monitoring  environmental  mitigation,  to 
allocate  funds,  and  to  delineate  and 
assign  any  remaining  tasks  and 
obligations  (not  included  in  previous 
agreements).  The  terms  of  the 
implementation  agreement  are  to  be 
publicly  negotiated  among  the  Forest 
Service,  Central  Utah  Water 
Conservancy  District,  the  Utah 
Reclamation  Mitigation  and 
Conservation  Commission,  the 
Duchesne  County  Water  Conservancy 
District,  the  Moon  Lake  Water  Users 
Association,  and  Department  of  the 
Interior. 

DATES:  Dates  for  public  negotiation 
sessions  will  be  announced  in  local 
newspapers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  on  matters 
related  to  this  Federal  Register  notice 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Approved  Recovery  Plan  for  the  Great 
Lakes  Piping  Plover  (Charadrius 
melodus) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  the  approved  recovery 
plan  for  the  Great  Lakes  piping  plover 
(Charadrius  melodus),  a  species  that  is 
federally  listed  as  endangered  under  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended  (16  U.S.C.  1531  et  seq.). 
This  species  occurs  or  may  occur  on 
public  and  private  land  in  Illinois, 
Indiana,  Michigan,  Minnesota.  New 
York,  Ohio,  Pennsylvania,  Wisconsin, 
Alabama,  Florida,  Georgia,  Louisiana, 
North  Carolina,  South  Carolina, 
Mississippi,  and  Texas.  Actions 
identified  for  recovery  of  the  Great 
Lakes  piping  plover  seek  to  increase 
population  numbers  throughout  its 
range  and  to  protect  essential  breeding 
and  wintering  habitat. 
ADDRESSES:  This  recovery  plan  is 
available  from  the  following  addresses: 

1 .  Fish  and  Wildlife  Reference 
Service,  5430  Grosvenor  Lane,  Suite 
110,  Bethesda,  Maryland  20814  (the  fee 
for  the  plan  varies  depending  on  the 
number  of  pages). 

2.  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  East  Lansing 
Ecological  Services  Field  Office,  2651 
Coolidge  Road,  East  Lansing,  Michigan 
48823. 

3.  The  World  Wide  Web  at:  http:// 
endangered.fws.gov/RECOVER  Yl 
index  }itml#  plans. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jack  Dingledine,  East  Lansing  Ecological 
Services  Field  Office  (see  ADDRESSES 
section  No.  2  above),  telephone  (517) 
351-6320.  The  Fish  and  Wildlife 
Reference  Service  may  be  reached  at 
(301)  492-6403  or  (800)  582-3421.  TTY 
users  may  contact  Mr.  Dingledine  and 


the  Fish  and  Wildlife  Reference  Service 
through  the  Federal  Relay  Service  at 
(800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 
Background 

Recovery  of  endangered  or  threatened 
animals  or  plants  is  a  primary  goal  of 
the  Service's  endangered  species 
program.  A  species  is  considered 
recovered  when  the  species"  ecosystem 
is  restored  and/or  threats  to  the  species 
are  removed  so  that  self-sustaining  and 
self-regulating  populations  of  the 
species  can  be  supported  as  persistent 
members  of  native  biotic  commimities. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  reclassification  to  threatened 
status  or  delisting  listed  species,  and 
estimate  time  and  cost  for  implementing 
the  measures  needed  for  recovery. 

The  Endangered  Species  Act  of  1973, 
as  amended,  requires  that  recovery 
plans  be  developed  for  listed  species 
unless  such  a  plan  would  not  promote 
the  conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  during  recovery  plan 
development,  we  provide  public  notice 
and  an  opportunity  for  public  review 
and  conunent.  Information  presented 
during  the  comment  period  has  been 
considered  in  the  preparation  of  the 
approved  recovery  plan,  and  is 
summarized  in  an  appendix  to  the 
recovery  plan.  We  will  forward 
substantive  comments  regarding 
recovery  plan  implementation  to 
appropriate  Federal  agencies  and  other 
entities  so  that  they  can  take  these 
comments  into  account  during  the 
course  of  implementing  recovery 
aptions. 

The  Great  Lakes  piping  plover,  a 
sand-colored  shorebird,  was  listed  as  an 
endangered  species  under  the  Act  in 
1985.  It  inhabits  beaches  on  the  Great 
Lakes  dm-ing  the  breeding  season  of 
April  through  September,  and  winters 
on  Atlantic  and  Gulf  of  Mexico  coast 
beaches.  Nesting  occurs  on  wide,  sand 
and  cobble  beaches  with  little 
vegetation  and  disturbance.  In  its 
wintering  range,  the  Great  Lakes  piping 
plover  roosts  and  forages  along  beaches, 
dunes,  sandy  and  muddy  flats  of  the 
Atlantic  and  gulf  coasts.  Destruction  of 
habitat,  disturbance,  and  increased 
predation  rates  due  to  elevated  predator 
densities  in  its  habitat  are  described  as 
the  main  reasons  for  this  species' 
endangered  status  and  continue  to  be 
the  primar>'  threats  to  its  recovery.  Fifty- 
one  nesting  pairs  were  recorded  in  2002, 
all  in  Michigan  and  Wisconsin. 
Breeding  has  not  occurred  outside  of 
Michigan  and  Wisconsin  for  over  a 
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decade,  although  oecurrence  during 
migration  has  been  recorded  in  other 
Great  Lakes  States. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  Great  Lakes  piping  plover  so  that 
protection  by  the  Act  is  no  longer 
necessary.  As  recovery  criteria  are  met. 
the  status  of  the  species  will  be 
reviewed,  and  it  will  be  considered  for 
removal  from  the  list  of  Endangered  and 
Threatened  Wildlife  (50  CFR  part  17). 
The  Great  Lakes  piping  plover  will  be 
considered  for  reclassification  to 
threatened  when  the  following  occurs: 
(1)  The  population  has  increased  to  at 
least  150  pairs  (300  individuals)  for  at 
least  5  consecutive  years,  with  at  least 
100  breeding  pairs  (200  individuals)  in 
Michigan  and  50  breeding  pairs  (100 
individuals)  distributed  among  sites  in 
other  Great  Lakes  States;  (2)  5-year 
average  fecundity  is  within  the  range  of 
1.5-2.0  fledglings  each  pair,  per  year, 
across  the  breeding  distribution,  and  10- 
year  projections  indicate  the  population 
is  stable,  or  continuing  to  grow,  above 
the  recovery  goal;  (3)  protection  and 
long-term  maintenance  of  essential 
breeding  and  wintering  habitat  are 
ensured,  sufficient  in  quantity,  quality 
and  distribution  to  support  the  recovery 
goal  of  150  pairs  (300  individuals);  and 
(4)  genetic  diversity  within  the 
population  is  deemed  adequate  for 
population  persistence  and  can  be 
maintained  over  the  long-term.  It  will  be 
considered  for  delisting  when  the 
following  are  achieved:  (1)  The 
reclassification  criteria  are  met,  and  (2) 
agreements  and  funding  mechanisms 
are  in  place  for  long-term  protection  and 
management  activities  in  essential 
breeding  and  wintering  habitats. 

Authority:  The  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act, 
16U.S.C.  1533(f). 

Dated:  August  21,  2003. 
Charles  M.  Wooley, 

Assistant  Regional  Director.  Ecological 
Services,  Region  3,  Fort  Snelling,  Minnesota. 
(FR  Doc.  03-23535  Filed  9-15-03;  8:45  am] 
BILUNG  CODE  4310-4S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  the  Recovery  Plan  for 
the  Northern  Idaho  Ground  Squirrel 
(Spermophllus  brunneus  brunneus) 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  ("we"),  announce  the 


availability  o  the  final  Recovery  Plan 
for  the  North(  sm  Idaho  Ground  Squirrel 
(Spermophih  s  brunneus  brunneus),  a 
subspecies  th  it  is  federally  listied  as 
threatened.  T  lis  subspecies  is  known  to 
exist  only  in  \dams  and  Valley 
Counties  of  w  estern  Idaho  and  numbers 
about  500  iru  ividueils. 
ADDRESSES:  C  opies  of  the  recovery  plan 
are  available  jy  written  request 
at  dressed  to  lie  Field  Supervisor,  U.S. 
Fish  and  Wil  Uife  Service,  Snake  River 
Fish  and  Wil  ilife  Office,  1387  S. 
Vinnell  Way,  Boise,  Idaho  83709 
(telephone:  2  )8-378-5243).  An 
electronic  ve  sion  of  this  recovery  plan 
is  also  availa  lie  at:  http:// 
endangered.)  \vs. gov /recovery/ 
index.html#j.  lans. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Howard  or  Ray  Vizgirdas  at  the  above 
Boise  addres  1  (telephone:  208-378- 
5243).- 

SUPPLEMENTS  RY  INFORMATION: 
Background 

Recovery  c  f  endangered  or  threatened 
animals  and  slants  is  a  primary  goal  of 
our  endangei  ed  species  program  and  the 
Endangered  ;  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.]  Recovery  means 
improvemen ;  of  the  status  of  listed 
'  species  to  tb ;  point  at  which  listing  is 
no  longer  ap  )ropriate  under  the  criteria 
set  out  in  se(  tion  4(a)(1)  of  the  Act. 
Recovery  pla  ns  describe  actions 
considered  t.  ecessary  for  the 
conservation  of  the  species,  establish 
criteria  for  d  )wnlisting  or  delisting 
listed  specie ;.  and  estimate  time  and 
cost  for  implementing  the  measures 
needed  for  ri  icovery. 

The  Act  re  quires  the  development  of 
recovery  pla  is  for  listed  species  unless 
such  a  plan  vould  not  promote  the 
conservatior  of  a  particular  species. 
Section  4(f)  i  )f  the  Act  requires  that 
public  notio  (  and  an  opportunity  for 
public  revie'  v  and  comment  be  provided 
during  reco\  ery  plan  development.  The 
draft  recovei  y  plan  for  the  northern 
Idaho  groun  1  squirrel  was  available  for 
public  comr  lent  from  July  15,  2002, 
through  Sep  ;ember  1 3 ,  2002  (67  FR 
46440).  Info  mation  presented  during 
the  public  o  )mment  period  has  been 
considered  i  n  the  preparation  of  this 
final  recovei  y  plan,  emd  is  summarized 
in  an  appen  lix  to  the  recovery  plan.  We 
will  forwarc  substantive  comments 
regarding  re  :overy  plan  implementation 
to  approprii  te  Federal  or  other  entities 
so  that  they  can  take  these  comments 
into  accoun  during  the  course  of 
implementi;  ig  recovery  actions. 

The  north  em  Idaho  ground  squirrel 
was  listed  a !  threatened  on  April  5, 
2000  (65  FF  17779).  This  subspecies  is 


known  to  exist  only  in  Adams  and 
Valley  Counties  of  western-central 
Idaho.  The  entire  range  of  this 
subspecies  is  about  32  by  108  kilometers 
(20  by  61  miles),  and  as  of  2002,  the 
subspecies  existed  at  29  of  42  known 
population  sites  (colonies).  The 
northern  Idaho  ground  squirrel  is 
known  to  occur  in  shallow,  dry,  rocky 
meadows  usually  associated  with 
deeper,  well-drained  soils  and 
surrounded  by  ponderosa  pine  and 
Douglas-fir  forests  at  elevations  of  about 
915  to  1,650  meters  (3,000  to  5,400  feet). 
The  primary  threat  to  this  subspecies  is 
habitat  loss  due  to  forest  encroachment 
into  former  suitable  meadow  habitat. 
Forest  encroachment  results  in  habitat 
fragmentation,  eliminates  dispersal 
corridors,  and  confines  the  northern 
Idaho  ground  squirrel  populations  into 
small,  isolated  habitat  islands  that 
eventually  can  result  in  local 
extirpation. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  northern  Idaho  ground  squirrel  so 
that  protection  by  the  Act  is  no  longer 
necessary.  Recovery  is  contingent  upon 
protecting  and  managing  present 
northern  Idaho  ground  squirrel  habitat, 
modifying  adjacent  habitats  to  make 
them  favorable  for  population  increases, 
and  to  provide  adequate  corridors  for 
exchange  between  populations. 

The  recovery  objectives  for  the 
northern  Idaho  ground  squirrel  are:  (1) 
At  least  10  functioning 
metapopulations,  each  with  an  effective 
population  size  that  is  greater  than  500 
individuals  for  5  consecutive  years, 
throughout  the  probable  historical 
distribution  in  Adams  and  Valley 
Counties;  (2)  the  area  occupied  by  each 
potential  metapopulation  is  protected; 
(3)  plans  have  been  completed  for  the 
continued  ecological  management  of 
habitats  for  all  potential  metapopulation 
sites;  and  (4)  a  post-delistlng  monitoring 
plan  covering  all  potential  .  ^ 

metapopulation  sites  has  been 
completed  and  is  ready  for 
implementation. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  August  1,2003. 
Carolyn  A.  Bohan, 

Regional  Director.  Region  1 ,  U.S.  Fish  and 

Wildlife  Service. 

[FR  Doc.  03-23536  Filed  9-15-03;  8:45  am] 

BILLING  CODE  4310-S&-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Tribal-State  Gaming 
Compact  Amendments  taking  effect 
between  the  State  of  Wisconsin  and  the 
St.  Croix  Chippewa  Indians  of 
Wisconsin  and  the  Red  Cliff  Chippewa 
Indians  of  Wisconsin. 


Federal  Register/Vol.  68.  No.  179/Tuesday.  September  16,  2003/Notices 


54243 


summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA).  Pubhc  Law  100-497,  25  U.S.C 
2710.  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Principal  Deputy  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  is  publishing  notice  that  the 
Amendment  to  the  Tribal-State 
Compacts  for  Class  III  gaming  between 
the  State  of  Wisconsin  and  the  St.  Croix 
Chippewa  Indians  of  Wisconsin  and  the 
Red  Cliff  Chippewa  Indians  of 
Wisconsin  is  deemed  approved.  By  the 
terms  of  IGRA.  the  Amendments  to  the 
Compacts  are  considered  approved,  but 
only  to  the  extent  that  the  Amendments 
are  consistent  with  the  provisions  of 
IGRA. 

The  Amendments  expand  the  scope  of 
gaming  activities  authorized  under  the 
Compact,  remove  limitations  on  wager 
limits,  remove  limitations  on  the 
number  of  permitted  gaming  devices, 
extend  the  term  of  the  compact  to  an 
indefinite  term,  subject  to  re-opener  . 
clauses,  institute  an  entirely  new 
dispute  resolution  provision,  replace  the 
sovereign  immunity  provision,  and 
modif\'  the  revenue-sharing  provision  of 
the  Compact. 

EFFECTIVE  DATE:  September  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240. 
(202)  219-4066. 

Dated:  September  9.  2003.   ■' 
Wood  row  W.  Hopper,  Jr.. 

Acting  Principal  Deputy  Assistant  Secretan  — 

Indian  Affairs. 

[KR  Dot:.  03-23.T78  Filed  9-13-03:  8:4.')  ami 

BILLING  CODE  4310-4N-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Fire  Management  Plan,  Environmental 
Impact  Statement,  Grand  Canyon 
National  Park,  AZ 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  a 
Fire  Management  Plan  for  Grand 
Canyon  National  Park. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policv  Act  of  1969,  42 
U.S.C.  4332  (C).  the  National  Park 
Service  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  the  Fire 
Management  Plan  (FMP)  for  Grand 
Canyon  National  Park.  This  effort  will 
result  in  a  new  wildland  fire 
management  plan  that  meets  current 
policies,  provides  a  framework  for 
making  fire-related  decisions,  and 
serves  as  an  operational  manual. 
Development  of  a  new  fire  plan  is 
compatible  with  the  broader  goals  and 
objectives  presented  in  Grand  Canvon 
National  Park's  1995  General 
Management  Plan  (GMP). 

The  Environmental  Impact  Statement 
process  will  identify  and  evaluate  the 
environmental  impacts  of  several 
alternatives  for  fire  management  in  the 
park.  Alternatives  will  address  resource 
protection,  potential  resource  impacts, 
and  various  mitigation  practices 
necessary  or  desirable  to  minimize 
adverse  impacts  to  resource  conditions. 
Alternatives  to  be  considered  will 
include  no-action,  and  a  reasonable 
range  of  alternatives  that  meet  the 
project  objectives,  including  various 
combinations  of  fire  suppression, 
wildland  fire  use.  prescribed  fire,  and 
mechanical  treatments.  The 
Environmental  Impact  Statement 
process  will  be  conducted  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service,  the  Arizona  State 
Historic  Preser\'ation  Office,  natural 
resource  management  agencies, 
affiliated  American  Indian  tribes,  and 
other  interested  Federal,  state,  and  local 
agencies.  Attention  will  also  be  given  to 
resources  outside  the  boundaries  that 
affect  the  integrity  of  Grand  Canyon. 

Issues  are  expected  to  include 
protection  of  cultural  resources, 
protection  of  plant  and  wildlife  habitats, 
effects  on  native  and  non-native  species, 
protection  of  threatened  and  endangered 
species  and  their  habitats,  protection  of 
other  natural  resources,  wildland  urban 
interface,  fire  in  proposed  wilderness, 
protection  of  park  neighbors"  property- 
reducing  impacts  to  park  visitors. 


protection  of  life  and  property, 
protection  of  air  quality,  effects  on 
tourism,  and  changes  in  landscape-scale 
vegetation  patterns. 

The  public  involvement  process  will 
include  distribution  of  a  scoping  ' 

document  requesting  public  input  and 
comment.  Several  public  meetings  will 
be  held  in  locations  surrounding  the 
park.  The  scoping  document  will 
describe  the  project  in  general,  identify* 
preliminar>'  issues,  and  include  specific 
meeting  dates  and  locations. 
Information  can  be  obtained  from  Dan 
Oltrogge.  FMP  Project  Leader.  Grand 
Canyon  National  Park.  P.O.  Box  129. 
Grand  Canyon.  AZ  86023,  928-638- 
7822. 

DATES:  The  Park  Ser\'ice  will  accept 
comments  from  the  public  through 
November  17.  2003. 

ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  office  of  the  FMO.  Dan 
Oltrogge.  Grand  Canvon  National  Park. 
P.O.  Box  129.  Grand  Canvon.  Arizona 
86023: 928-638-7822. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Oltrogge.  FMP  Project  Leader.  Grand 
Canyon  National  Park  (928)  638-7822  or 
go  to  the  Grand  Canyon  Compliance 
Web  site  at  http://w\u\-.nps.go\'/grca/ 
compliance. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
document,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
FMP  Project.  Grand  Canvon  National 
Park.  P.O.  Box  129.  Grand  Canyon. 
Arizona  86023.  You  may  also  comment 
via  electronic  mail  (e-mail)  to 
GRCAFMFanps.gov.  Please  submit  e- 
mail  comments  as  a  text  file  avoiding 
the  use  of  special  characters  and  anv 
form  of  encryption.  Please  also  include 
your  name,  e-mail  address,  and  return 
mailing  address  in  your  e-mail  message. 
Finally,  you  may  hand-deliver 
comments  to  Grand  Canyon  T^Jational 
Park  at  the  Headquarters  building 
between  8  a.m.  and  5  p.m.  weekdavs. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent  s 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
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from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organisations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  July  14,  2003.  ' 

Michael  D.  Snyder, 

Deputy  Director.  Intermounlain  Region. 
National  Park  Service. 

[FR  Doc.  03-23350  Filed  9-15-03:  8:45  am] 
BILUNG  CODE  4312-Et>-M 


DEPARTMENT  OF  THE  rNTERIOR 

Bureau  of  Reclamation 

Draft  Environmental  Impact  Statement 
on  tfw  Klamath  Project  Operation, 
Oregon  and  California 

AGENCY:  Bureau  of  Reclamation,      ^ 

Interior. 

ACTION:  Notice  of  extension  of  formal 

scoping  period  for  the  draft 

environmental  impact  statement  on  the 

Klamath  Project  operation. 

summary:  The  Bureau  of  Reclamation 
(Reclaination)  is  extending  the  formal 

'scoping  period  on  an  environmental 
impact  statement  (EIS)  for  the  Klamath 
Project  (Project)  operation,  a  Federal 
reclamation  project,  located  in  southern 
Oregon  and  northern  California.  A 
formal  scoping  period  of  120  days, 
through  September  2,  2003.  was 
previously  announced  in  the  Federal 
Register  (68  FR  23761.  May  5,  2003). 
DATES:  Reclamation  is  extending  the 
formal  scoping  period  an  additional  90 
days  following  publication  of  this 
notice.  Written  comments  should  be 
sent  to  the  Reclamation  Project  Manager 
(see  ADDRESSES  below)  December  15. 
2003.  Reclamation  invites  all  interested 
parties  to  submit  written  comments  or 
suggestions  during  the  scoping  period. 
Comments  postmarked  after  that  date 

'  will  be  considered  to  the  extent 
practical.  Dates  and  locations  of  public 
scoping  meetings  will  be  published  in 
the  Federal  Register 
ADDRESSES:  Please  send  written 
comments  to  the  Mr.  Daniel  S.  Fritz, 
Project  Manager,  Klamath  Basin  Area 
Office,  Mid-Pacific  Region,  Bureau  of 
Reclamation,  Attention:  KO-150,  6600 
Washburn  Way,  Klamath  Falls,  OR 
97603. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  S.  Fritz  at  (541)  880-2556. 
SUPPLEMENTARY  INFORMATION: 
Reclamation  is  extending  the  formal 
scoping  period  to  allow  additional  time 
to  receive  public  comments  and  to 
conduct  scoping  meetings.  Continued 
developments  related  to  the  Klamath 


Project  hav  s  occurred  since  the  formal 
scoping  wa  s  initiated  in  early  May  2003. 
Additional  information  may  become 
available,  s  uch  as  the  final  report  of  the 
National  A  :ademy  of  Science's 
Committee  on  Endangered  and 
Threatenec  Fishes  in  the  Klamath  River 
Basin,  that  could  result  in  new 
informatioi  i  relevant  to  the  proposed 
action  and  prompt  additional  scoping 
comments  tom  the  public  useful  for  the 
environme  ital  impact  statement. 

Our  prac  tice  is  to  make  comments, 
including  lames  and  home  addresses  of 
respondeni  s,  available  for  public 
review.  Inc  ividual  respondents  may 
request  tha  t  we  withhold  their  home 
address  fro  m  public  disclosure,  which 
we  will  ho  lor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  i  vould  withhold  a 
respondeni 's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  yc  u  must  state  this 
prominent  y  at  the  beginning  of  your 
comment  1  !tter.  We  will  make  all 
submissior  s  from  organizations  or 
businesses  and  from  individuals 
identifying  themselves  as 
represental  ives  or  officials  of 
organizatic  ns  or  businesses,  available 
for  public  ( lisclosure  in  their  entirety. 

Dated:  Sef  tember  3.  2003. 

Frank  Mich  ly. 

Regional  En  ironmental  Officer.  Mid-Pacific 
Region. 

|FR  Doc.  03- 

BILUNG  CODE 


23542  Filed  9-15-03;  8:45  atn) 

43tO-MN-P 


iNTERNAI  ONAL  TRADE 
COMMISS  ON 

[Investigatk  ins  Nos.  731-TA-1054  and  1055 
(Preliminary )] 

■ 
Light-Wali^d  Rectangular  Pipe  and 
Tube  Froni  Mexico  and  Turlcey 

AGENCY:  U  lited  States  International 
Trade  Con  mission. 
ACTION:  Inj  titution  of  antidumping 
investigati  ms  and  scheduling  of  a 
preliminar  y  phase  investigations. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  tie  institution  of  investigations 
and  comm  mcement  of  preliminary 
phase  anti  lumping  investigations  Nos. 
731-TA-l  )54  and  1055  (Preliminary) 
under  sect  on  733(a)  of  the  Tariff  Act  of 
1930  (19  L  .S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  Stc  tes  is  materially  injured  or 
threatenec  with  material  injury,  or  the 
establishn  ent  of  an  industry  in  the 
United  Sta  tes  is  materially  retarded,  by 


reason  of  imports  from  Mexico  and 
Turkey  of  light-walled  rectangular  pipe 
and  tube,!  provided  for  in  subheading 
7306.60.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  ia  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  October  24,  2003.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  October  31 ,  2003. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  September  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  Hand  (202-205-3182),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
ivwTv.usifc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(ED IS)  at  http://edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  September  9,  2003,  on 
behalf  of  the  following  firms:  California 
Steel  and  Tube,  City  of  Industry,  CA; 
Hannibal  Industries,  Los  Angeles,  CA; 
Leavitt  Tube  Co.,  Chicago,  IL;  Maruichi 
American  Corp.,  Santa  Fe  Springs,  CA; 
Northwest  Pipe,  Portland,  OR;  Searing 
Industries,  Rancho  Cucamonga,  CA; 
Vest,  Inc.,  Los  Angeles,  CA;  and. 
Western  Tube  and  Conduit,  Long  Beach, 
CA. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 


'  The  subject  products  are  certain  welded  light- 
walled  non-alloy  steel  pipe  and  tube,  of  rectangular 
(including  square)  cross  section,  having  a  wall 
thickness  of  less  than  4  millimeters  (0.156  inch). 
The  subject  products  have  rectangular  cross 
sections  ranging  from  0.375  x  0.625  inches  to  2  x 
6  inches,  or  square  sections  ranging  from  0.375  to 
4  inches,  regardless  of  specification. 


petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  2i  7.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users  - 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary'  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APOj 
and  BPI  service  list. — Pursuant  to 
§207. 7{a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  investigations  available  to 
authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigations  under  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on 
September  30,  2003,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Olympia 
Hand  (202-205-3182)  not  later  than 
September  25,  2003,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in, 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — ^As  provided  in 
§§201.8  and  207.15  of  the  Commission's 
rules,  any  person  may  submit  to  the 
Commission  on  or  before  October  3. 
2003,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
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connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
§§201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary'  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  rules,  as  amended,  67 
FR  68036  (November  8,  2002). 

In  accordance  with  §§201. 16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  The.se  investigations  are  being 
conducted  under  aufhoritv  of  title  V'll  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  September  11,  2003. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  0,3-23.594  Filed  9-15-03:  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Temporary  Extended  Unemployment 
Compensation  for  Displaced  Airline 
and  Related  Workers 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubhc 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  ^burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 


DATES:  Submit  comments  on  or  before 
November  17,  2003. 
ADDRESSES:  Send  comments  to  Thomas 
Stengle.  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration,  Room  S-4231,  200 
Constitution  Ave.  N\V..  Washington,  DC 
20210.  Phone  number;  (202)  693-2991 
Fax:  202-693-3229.  (These  are  not  toll 
free  numbers.)  E-mail: 
stengIe.thomas@dol.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  16,  2003.  President  Bush 
signed  into  law  an  enhancement  to  the 
Temporary  Extended  Unemplovment 
Compensation  (TEUC)  program".  This 
enhancement  created  special  rules  for 
determining  TEUC  eligibility  for  certain 
displaced  airline  related  workers.  Such 
workers  mav  qualifv  for  an  additional 
26  weeks  of  basicTEUC  benefits  if  the 
worker  became  unemployed  as  a  result 
of:  (1)  Reductions  in  ser\'ice  by  an  air 
carrier  as  a  result  of  a  terrorist  action  or 
security  measure;  (2)  a  closure  of  an 
airport  in  the  United  States  as  a  result 
of  a  terrorist  action  or  security  measure: 
or  (3)  a  militar>'  conflict  with  Iraq  that 
has  been  authorized  by  Congress.  In 
order  to  determine  TEUC  eligibility  for 
these  displaced  airline  and  related 
workers  specific  information  frofn 
employers  must  be  collected. 
Emergency  approval  for  this  collection 
of  information  was  granted  through 
November  30.  2003.  However,  to  cover 
the  existing  period  of  program 
implementation  and  to  provide  for 
potential  congressional  extensions  of 
this  program.  ETA  is  seeking  a  2  vear 
extension  for  this  collection  package. 

n.  Desired  Focus  of  Comments 

Currently,  the  Department  of  Labor's 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
'  the  Temporary  Extended 
Unemployment  Compensation  for 
Displaced  Airline  Workers  information 
collection  request.  • 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary* 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses.  ^ 


A  copy  o 
collection 
by  contacting 
the 


I  address  3e 


the  proposed  information 
Inquest  (ICR)  can  be  obtained 
the  office  listed  above  in 
section  of  this  notice. 


m.  Curren  Actions 

i/  /  eview:  Extension. 

mployment  and  Training 


Typeo, 
Agency: 


Administra  tion 


Title:  TEUC— Displaced  Airline  and 
Related  Workers.  ^ 

OMB  Number:  1205-0440. 

Affected  Public:  State,  Local,  or  Tribal 
government. 

Annualized  Reporting  Burden  (time 
measured  in  hours): 


Number  of  Re- 
spondents 
Burden 


Estimated  time 
per  response 


Number  of  Re- 
ports 


Total 


Employer 
State 


40,000 
40,000 


.25 
.50 


10,000 
20,000 


Total  Burden  Hours: 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $781,700. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request  and  will  become  a 
matter  of  public  record.  * 

Dated:  Septembers,  2003. 
Cheryl  Atkinson, 

Administrator.  Office  of  Woriiforce  Security. 
[FR  Doc.  03-23546  Filed  9-15^3;  8:45  am] 
BILLING  CODE  4S1I>-3(M> 


.NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  STN  50-454] 

Exelon  Generation  Company,  LLC, 
Byron  Station,  Unit  No.  1 ; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nucleeir  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  to  Title  10  of 
the  Code  of  Federal  Regulations  (lO- 
CFR)  Part  50,  for  Facility  Operating 
License  No.  NPF-37  issued  to  Exelon 
Geperation  Company,  LLC,  (Exelon  or 
the  licensee),  for  operation  of  the  Byron 
Station,  Unit  No.  1,  located  in  Ogle 
County,  Illinois.  Therefore,  pursuant  to 
10  CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow  the 
use  of  a  limited  number  of  fuel  rods 
with  ZIRLOTf^  cladding  that  has  a  tin 
content  lower  than  the  currently 
licensed  tin  content  range  for  ZIRLO''"'^ 
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"Standards  for  combustible  gas  control 
system  in  light-water-cooled  power 
reactors";  10  CFR  50.46,  "Acceptance 
criteria  for  emergency  core  cooling 
systems  for  light-water  nuclear  power 
reactors";  and  Appendix  K  to  10  CFR 
Part  50,  "ECCS  Evaluation  Models." 

In  addition,  the  basis  for  approval  of 
ZIRLO^M  cladding  used  in  the  Byron 
core  is  provided  in  an  NRC  safety 
evaluation  addressed  to  Westinghouse, 
"Acceptance  for  Referencing  of  Topical 
Report  WCAP-12610,  'VANTAGE-t-  Fuel 
Assembly  Reference  Core  Report,' " 
dated  July  1,  1991.  The  safety  evaluation 
approved  the  use  of  the  VANTAGE-!- 
fuel  design  that  was  described  in 
WCAP-12610-P-A,  and  found  its  use 
acceptable  up  to  a  rod-average  burnup 
of  60,000  MWD/MTU.  Use  of  the 
VANTAGE-!-  fuel  design  in  the  Byron 
core  beyond  that  burnup  level  has  not 
been  approved  yet  because  of    . 
uncertainty  in  changes  in  the  gap- 
release  fraction  associated  with 
increasing  fuel  burnup.  The  present 
methods  for  assessing  fission  gas 
releases  have  not  been  validated  with 
actual  data  at  higher  peak-rod  burnups. 
Therefore,  part  of  the  Westinghouse  • 
LTA  program  includes  acquisition  of 
actual  operating  data  through  the 
limited  use  of  fuel  rods  in  the  Byron 
Unit  1  core  to  obtain  burnup  levels 
higher  than  60,000  MWD/MTU  that  will 
be  examined  at  the  end  of  the  Byron 
Unit  1,  Cycle  13  (BlCl3)  fuel  cycle. 

Two  LTAs  (i.e.,  LTA  M09E  and  M12E) 
were  in  use  in  Byron  Unit  2,  Cycle  10 
(B2C10).  These  LTAs  are  composed  of 
low-tin  and  standard  composition 
ZIRLOT"^  cladding.  The  licensee 
modified  one  of  the  LTAs  (M09E)  to 
include  fresh  fuel  rods  with  ZIRLO^  ^ 
cladding  that  has  a  tin  content  lower 
than  that  of  the  ZIRLO^m  cladding  of 
the  currently  licensed  fuel.  No  fuel  rods 
were  replaced  in  LTA  M12E.  Both  LTAs 
will  be  used  in  Byron  Unit  1  Cycle  13 
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(BlCl3)  in  non-limiting  core  locations. 
In  addition,  the  licensee  proposes  to 
irradiate  two  standard  17x17 
VANTAGE+  ZIRLQTM  assemblies  {i.e., 
MlOE  and  Ml  IE)  in  Byron,  Unit  1  Cycle 
13  (BlCl3),  also  in  non-limiting  core 
locations.  At  the  end  of  B2C10,  the 
approximate  assembly  average  bumup 
is  expected  to  be  51,094  MWD/MTU  for 
LTA  M09E,  51,123  MVVD/MTU  for  LTA 
M12E.  51,457  MWD/MTU  for  LTA 
MlOE.  and  51,423  MWD/MTU  for  LTA 
MllE. 

The  licensee  has  requested  that  it  (1) 
be  authorized  to  use  the  modified  LTA 
M09E  in  Byron,  Unit  1  Cycle  13  {BlCl3) 
to  obtain  data  on  both  the  use  of  low- 
tin  ZIRLQT^M  anj  j^jgj^  burnup  operation 
(up  to  69,000  MWD/MTU),  and  {2)  be 
authorized  to  irradiate  the  other  three 
assemblies  (MlOE,  MllE,  and  M12E)  up 
to  69.000  MWD/MTU  to  obtain  data  on 
the  effects  of  high  burnup  operation. 
The  proposed  irradiation  of  these  fuel 
assemblies  does  not  require  a  change  to 
the  TS;  however:  this  burnup  will 
exceed  the  current  design  basis  limit  for 
the  fuel  cladding  of  60,000  MWD/MTU 
for  peak  fuel  rod-average  burnup. 

Irradiation  of  these  four  LTAs  to  a 
higher  biu-nup  will  provide  data  on  fuel 
and  materials  performance  that  will 
support  industry  goals  of  extending  the 
current  fuel  burnup  limits  and  will 
provide  additional  insight  regarding 
gap-release  fraction  related  to  fuel      , 
performance  behavior  at  high  burnups. 
The  data  will  also  help  confirm  the 
applicability  of  nuclear  design  and  fuel 
performance  models  at  high  burnups. 

Environmental  Impacts  of  the  Proposed 
Action 

Background 

In  its  previous  environmental 
assessments  concerning  fuel  bumup.  the 
Commission  relied  on  the  results  of  a 
study  conducted  for  the  NRC  by  Pacific 
Northwest  Laboratories.  The  results  of 
the  study  were  documented  in  detail  in 
the  report,  "Assessment  of  the  Use  of 
Extended  Bumup  Fuel  in  Light  Water 
Power  Reactors"  (NUREG/CR-5009, 
PNI^-6258.  Febmary  1988).  The  overall 
findings  of  this  study  showed  there 
were  no  significant  adverse  effects  that 
would  result  from  increasing  the  batch- 
average  bumup  level  of  33.000  MWD/ 
MTU  to  50,000  MWD/MTU  or  above  as 
long  as  the  maximum  rod  average 
burnup  level  of  any  fuel  rod  was  no 
greater  than  60.000  MWD/MTU. 
Furthermore,  based  on  the  above  study 
and  the  report.  "The  Environmental 
Consequences  of  Higher  Fuel  Bum-up," 
(AIF/NESP-032).  issued  by  the  Atomic 
Industrial  Fomm.  the  NRC  staff 
concluded  that  the  environmental 


impacts  summarized  in  Table  S-3  of  10 
CFR  51.51  and  in  Table  S-4  of  10  CFR 
51.52  for  a  bumup  level  of  33,000 
MWD/MTU  are  conservative  and  bound 
the  corresponding  impacts  for  burnup 
levels  up  to  60,000  MWD/MTU  and 
uranium-235  enrichments  up  to  5 
percent  by  weight.  ^ 

In  this  environmental  assessment 
regarding  the  impacts  of  the  use  of 
extended  bumup  fuel  beyond  60,000 
MWD/MTU,  the  Commission  is  also 
relying  on  the  results  of  an  updated 
study  conducted  for  it  by  the  Pacific 
Northwest  National  Laboratory  (PNNL) 
entitled,  "Environmental  Effects  of 
Extending  Fuel  Bumup  Above  60  GWd/ 
MTU,"  (NUREG/CR-6703.  PNNL- 
13257,  January  2001).  This  report 
represents  an  update  to  NUREG/CR- 
5009.  Although  the  study  evaluated  the 
environmental  impacts  of  high  bumup 
fuel  up  to  75,000  MWD/MTU.  certain 
aspects  of  the  review  were  limited  to 
evaluating  the  impacts  of  extended 
bumup  up  to  62,000  MWD/MTU 
because  of  the  need  for  additional  data 
about  the  effect  of  extended  bum-up  on 
gap-release  fractions.  During  the  study, 
all  aspects  of  the  fuel-cycle  were 
considered,  from  mining,  milling, 
conversion,  enrichment  and  fabrication 
through  normal  reactor  operation, 
transportation,  waste  management,  and 
storage  of  spent  fuel. 

Environmental  Impacts 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
(1)  using  LTA  M09E  with  fuel  rods 
composed  of  ZIRLO^^m  cladding  that  has 
a  tin  content  lower  than  the  currently 
licensed  tin  content  range  for  ZIRI^O^^, 
and  (2)  irradiating  four  ftiel  assemblies 
(M09E,  MlOE,  MllE,  and  Ml2E)  to  a 
bumup  of  69,000  MWD/MTU.  The 
following  is  a  summary  of  the  staffs 
evaluation: 

The  extended  burnup  assemblies  will 
have  a  different  mix  of  fission  and 
activation  product  radionuclides  than 
the  rest  of  the  core.  The  activities  of 
short-lived  fission  products  will  tend  to 
remain  constant  or  decrease  slightly, 
while  activities  associated  with 
activation  products  and  actinides  tend 
to  increase  with  increasing  burnup.  As 
discussed  in  Attachment  2  to  the 
licensee's  January  17,  2003,  request, 
although  there  are  variations  in  core 
inventories  of  isotopes  due  to  extended 
bumup,  there  are  no  significant 


'  See  "Extended  Bumup  Fuel  Use  in  Commerical 
LWRs;  Environmental  Assessment  and  Finding  of 
No  Significant  Impact."  53  FR  6040,  February  29. 
1988. 


increases  of  isotopes  that  are  major 
contributors  to  accident  doses.  In 
addition,  the  four  fuel  assemblies  will 
only  contribute  a  small  variation  in  the 
isotopic  population  of  the  entire  core 
(193  assemblies).  Thus,  with  extended 
burnup  of  the  four  assemblies  and  their 
placement  in  non-limiting  core 
locations,  no  significant  increase  in  the 
release  of  radionuclides  to  the 
envirorunent  is  expected  during  normal 
operation.  In  addition,  no  change  is 
being  requested  by  Exelon  in  the 
licensed  technical  specifications 
pertaining  to  allowed  cooling-water 
activity  concentrations.  If  leakage  of 
radionuclides  from  the  extended  bumup 
fuel  assemblies  occurs  during  operation, 
then  the  radioactive  material  is  expected 
to  be  removed  by  the  plant  cooling 
water  cleanup  system. 

Using  the  modified  LTA  M09E  in 
B1C13  with  low-tin  ZIRLO™  cladding 
and  irradiating  the  four  fuel  assemblies 
to  a  bumup  of  69,000  MWD/MTU  will 
not  result  in  changes  in  the  operation  or 
configuration  of  the  facility.  There  will 
be  no  change  in  the  level  of  controls  or 
methodology  used  for  processing 
radioactiveeffluents  or  handling  solid 
radioactive  waste,  nor  will  the  proposal 
result  in  any  change  in  the  normal 
radiation  levels  within  the  plant. 
Accordingly,  the  impacts  on  workers 
and  the  general  population  would  not 
be  significant  because  ofthe  small 
radiological  effect  of  the  four  extended- 
bxuTiup  assemblies. 

Environmental  Impacts  of  Potential 
Accidents 

Accidents  that  involve  the  damage  or 
melting  of  the  fuel  in  the  reactor  core 
and  spent-fuel  handling  accidents  were 
also  evaluated  in  NUREG/CR-6703.  The 
accidents  considered  were  a  loss-of- 
coolant  accident  (LOCA),  a  steam 
generator  tube  rupture,  and  a  fuel-     ~ 
handling  accident.  In  addition,  Exelon 
addressed  both  LOCA  and  non-LOCA 
events  in  Attachment  2  to  the  January 
17,  2003  request. 

For  LOCAs,  the  amount  of 
radionuclides  that  would  be  released 
from  the  core  (1)  is  proportional  to  the 
amount  of  radionuclides  in  the  core  and 
(2)  is  not  significantly  affected  by  the 
gap-release  taction.  The  gap-release 
fiaction  is  a  small  contribution  to  the 
amount  of  radionuclides  available  for 
release  when  the  fuel  is  severally 
damaged.  Any  increase  in  the  amount  of 
some  longer-lived  radionuclides 
available  for  release  from  the  four  LJAs 
(1)  will  be  small  and  (2)  will  not  result 
in  a  significant  increase  in  the  overall 
core  inventory  of  radionuclides. 
Therefore,  there  would  be  no  significant 
increase  in  the  previously  calculated 
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dose  from  a  LOCA  and  the  dose  would 
remain  below  regulatory  limits. 

The  pressurized-water  reactor  (PWR) 
steam  generator  tube  rupture  accident 
involves  direct  release  of  radioactive . 
material  from  contaminated  reactor 
coolant  to  the  environment.  As 
discussed  previously,  no  change  is 
being  requested  by  Exelon  in  the 
licensed  technical  specifications 
pertaining  to  allowed  cooling- water 
activity  concentrations.  The  maximum 
coolant  activity  is  regulated  through 
technical  specifications  that  are 
independent  of  fuel  burnup.  Therefore, 
the  gap-release  fraction  does  not 
significantly  affect  the  amount  of 
radionuclides  available  for  release 
during  a  steam  generator  tube  rupture. 
Therefore,  there  would  be  no  significant 
increase  in  the  previously  calculated 
dose  from  a  steam  generator  tube 
rupture  and  the  calculated  dose  would 
remain  below  regulatory  limits. 

The  scenario4)ostulated  to  evaluate 
potential  fuel-handling  accidents 
involves  a  direct  release  of  gap  activity 
to  the  environment.  The  assumptions 
regarding  gap  activity  are  based  on 
guidance  in  Regulatory  Guide  1.183. 
"Alternative  Radiological  Source  Terms 
for  Evaluating  Design  Basis  Accidents  at 
Nuclear  Power  Reactors"  and  NUREG- 
1465,  "Accident  Source  Terms  for  Light- 
Water  Nuclear  Power  Plants";  the  gap 
activity  consists  primarily  of  the  noble 
gases,  iodines,  and  cesiums.  The  only 
isotopes  that  contribute  significant 
fractions  of  the  committed  effective  dose 
equivalent  and  thyroid  doses  Eire  '  "I 
and  ' '•*Cs.  Similarly,  the  only  isotopes 
that  contribute  significant  fractions  of 
the  deep  dose  are  '  '-I  and  '  *'Xe.  The 
inventory  of  iodine,  the  primary  dose 
contributor,  decreases  with  increasing 
bumup.  However,  gap-release  fraction 
increases  as  burnup  increases;  this  in 
turn,  would  increase  the  calculated  dose 
from  a  fuel  handling  accident  involving 
one  of  the  four  assembles  addressed  in 
this  exemption.  As  discussed  earlier  and 
outlined  in  NUREG/CR-6703, 
additional  information  is  needed  to 
assess  the  relationship  between  gap- 
release  fraction  and  burnup  beyond 
60,000  MWD/MTU  to  75,000  MWD/ 
MTU.  However,  based  on  the  trend  of 
the  gap-release  fraction  from  33,000 
MWD/MTU  to  60,000  MWD/MTU,  the 
increase  in  gap-release  fraction  as 
bumup  increases  from  60,000  MWD/ 
MTU  to  69,000  MWD/MTU  is  expected 
to  be  small.  Therefore,  the  staff 
concludes  (1)  that  the  increase  in  the 
previously  calculated  dose  resulting 
from  a  fuel-handling  accident  involving 
one  of  the  assemblies  would  not  be 
significant  and  (2)  that  the  dose  would 
remain  below  regulatory  limits. 
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Non-Radiological  Impacts 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  envirorunental  impact.  Therefore, 
there  are  no  significant.non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Summary 

Based  on  the  staffs  independent 
assessment  discussed  above,  the  NRC 
concludes  that  there  will  be  no 
significant  environmental  impacts 
associated  with  (1)  using  LTA  M09E 
with  fuel  rods  composed  of  ZIRLO"^ 
cladding  that  has  a  tin  content  lower 
than  the  currently  licensed  tin  content 
range  for  ZIRLOr^,  and  (2)  irradiating 
the  four  fuel  assemblies  (M09E,  MlOE, 
MllE,  and  M12E)  to  a  burnup  of  69,000 
MWD/MTU. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no  action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar.  However,  it  would  deny  t&the 
licensee  and  the  NRC  operational  data 
on  low-tin  content  ZIRLO '  ^'  and  the 
performance  of  fuel  at  extended  burnup 
conditions. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Byron 
Station,  Unit  Nos.  1  and  2,  dated  April 
30,  1982. 

Agencies  and  Persons  Consulted 

On  July  9,  2003,  the  staff  consulted 
with  the  Illinois  State  official,  Frank 
Niziolek,  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  (1)  allowing  use  of 
an  LTA  (i.e.,  LTA  M09E)  with  a  limited 
number  of  replacement  fuel  rods  with 
ZIRLO^M  claddingjhat  has  a  tin  content 
lower  than  the  currently  licensed  tin 
content  range  for  ZIRLOtm,  and  (2) 
permitting  irradiation  of  four  fuel 
assemblies  (M09E,  MlOE,  MllE,  and 


M12E)  to  a  bxirnup  of  69.000  MWD/ 
MTU.  will  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment.  Accordingly,  the  NRC  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  actions. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  Januar>'  17  and  March  24, 
2003.  Documents  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  of 
NRC's  Web  site,  http://i\'wiv.nrc.gov  (the 
Public  Electronic  Reading  Room).  If  you 
do  not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1  (800)  397-4209,  or 
(301)  415-4737,  or  by  e-mail  to 
pdr@nrc.gov. 

Dated  at  Rockville.  Marvland.  this  9th  day 
of  September,  200.3. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  J.  Mendiola, 

Chief.  Section  2.  Project  Directorate  III. 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FRt)oc.  0,3-235.=)6  Filed  9-15-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series  and  its 
conforming  Standard  Review  Plan 
Chapter.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  its  review  of  applications  for 
permits  and  licenses,  and  data  needed 
by  the  NRC  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  1.178, 
"An  Approach  for  Plant-Specific  Risk- 
Informed  Decisionmaking  for  Inserx'ice 
Inspection  of  Piping,"  provides  an 
approach  for  plant-specific  risk- 
informed  decisionmaking  for  inservice 
inspection  of  piping. 

Standard  Review  Plan  Chapter  3.9.8, 
"Standard  Review  Plan  for  the  Review 
of  Risk-Informed  Inservice  Inspection  of 
Piping,"  is  a  chapter  in  NUREG-0800. 


"Standard  Review  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Plants."  Chapter  3.9.8  describes 
review  procedures  and  acceptance 
guidelines  for  NRC  staff  reviews  of 
proposed  plant-specific,  risk-informed 
changes  to  a  licensee's  inservice 
inspection  program  for  piping. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulator}' 
Commission,  Washington  DC  20555. 
Questions  on  the  content  of  this  guide 
may  be  directed  to  Mr.  W.B.  Hardin,  ' 
(301)  415-6561;  e-mail  wbh@nrc.gov. 

Many  regulatory  guides  are  available 
for  inspection  or  downloading  at  the 
NRC's  Web  site  at  http://ww\v.nrc.gov 
under  Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
fi"ee  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289.  or  by 
e-mail  to  <distribution@nrc.go\r>.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  service  may  be  obtained  by 
writing  NTIS  at  5285  Port  Roval  Road, 
Springfield.  VA  22161; 
telephone  1-800-553-6847;  <http:// 
H'ww.ntis.gov>.  Regulator}'  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them.  (5  U.S.C.  552(a)) 

Dated  at  Rockville,  MD  this  29th  dav  of 
August  2003.  •       • 

For  The  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Director.  Office  of  Nuclear  Regulatory- 
Research. 

|FR  Doc.  03-23555  Filed  9-15-03;  8:45  am] 

BILLING  CODE  7590-01-P 


POSTAL  SERVICE 

Board  of  Governors;  Sunshine  Act 
Meeting;  Notification  of  Item  Added  to 
Meeting  Agenda 

DATE  OF  MEETING:  September  8,  2003. 
STATUS:  Closed. 

PREVIOUS  ANNOUNCEMENT:  68  FR  52065, 
August  29,  2003. 

addition:  Postal  Rate  Commission 
Opinion  and  Recommended  Decision  in 


Docket  No.  MC2003-2,  Experimental 
Parcel  Return  Services. 

At  its  meeting  on  September  8.  2003, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  add  this  item  to  the  agenda  of  its 
closed  meeting  and  that  no  earlier 
announcement  was  possible.  The 
General  Counsel  of  the  United  States 
Postal  Service  certified  that  in  her 
opinion  discussion  of  this  item  could  be 
properly  closed  to  public  observation. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Johnstone.  Secretan'  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  SW.,  Washington.  DC  20260- 
1000. 

William  T.  |ohnstone. 

Secretary. 

IFR  Doc.  0.3-23767  Filed  9-12-03:  2:38  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Anf>erican  Stock 
Exchange  LLC  (ALARIS  Medical 
Systems,  Inc.,  Common  Stock,  $.01  Par 
Value)  File  No.  1-10207 

September  10.  2003. 

ALARIS  Medical  Systems,  Inc..  a 
Delaware  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act  ")  1  and  rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  S.Ol  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  states  that  it  wishes  to 
withdraw  its  Security  from  listing  and 
registration  on  the  Amex  and  to  list  its 
Security  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE").  The  Issuer 
believes  that  the  global  recognition  of 
the  NYSE  will  be  beneficial  to  the  Issuer 
and  its  shareholders.  The  Issuer  states 
that  it  intends  to  list  the  Securitv  on  the 
NYSE  on  September  25,  2003. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of  Delaware, 
in  which  it  is  incorporated,  and  with  the 
Amex's  rules  governingan  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 


>l.'ill..S.(;.  78/(d).       " 
- 17  CFK  240.1 2d2-2(d). 
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The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  ^  shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act." 

Any  interested  person  may,  on  or 
before  October  6,  2003.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Conunission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  applicatipn 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  03-23532  Filed  9-15-03;  8:45  am|        restrict  the 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48462;  File  No.  SR-Amex- 
2003-47] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  American  Stock 
Exchange  LLC  To  Amend  Commentary 
.02  of  Amex  Rule  126(g)  To  Restrict  the 
Crossing  of  Agency  Orders  of  5,000 
Shares  or  More  to  Orders  for  the 
Accounts  of  Persons  Who  Are  Not 
Brokers  or  Dealers 

September  9.  2003. 

On  May  19.  2003.  the  American  Stock 
Exchange  LLC  ("Amex")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
amend  Commentary  .02  to  Amex  Rule 
126(g)  ("Special  Rules"  under 
"Precedence  of  Bids  and  Offers")  lo 
restrict  the  crossing  of  agency  orders  of 
5,000  shares  or  more  to  orders  for  the 
accounts  of  persons  who  are  not  brokers 
or  dealers.  The  proposed  rule  change 
was  published  for  comment  in  the 


Federal  Register  on  August  5,  2003.3 
The  Commi  ision  received  no  comments 
on  the  proposal. 

After  careful  review,  the  Commission 
finds  that  th  e  proposed  rule  change  is 
consistent  v  ith  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  i  ipplicable  to  a  national 
securities  ej  change.^  Specifically,  the 
Commissioi  finds  that  the  proposal  is 
consistent  vf  ith  section  6(b)(5)  of  the 

requires,  among  other 

he  Amex's  rules  be 

prevent  fraudulent  and 
manipulati>  e  acts  and  practices,  to 
promote  jus  t  and  equitable  principles  of 

er  cooperation  and 
coordinatio:  i  with  persons  engaged  in 
regulating.  ( learing.  settling,  processing 

with  respect  to.  and 
facilitating  Iransactions  in  securities,  to 
remove  imp  ediments  to  and  perfect  the 

of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  [  rotect  investors  and  the 
public  inter  3st.  The  Commission 
believes  tha  t  the  Amex's  proposal  to 

Tossing  of  agency  orders  of 
5.000  sharei ;  or  more  to  orders  for  the 
accounts  of  persons  who  are  not  brokers 
or  dealers  a  jpears  to  be  reasonably 
designed  to  facilitate  the  efficient 
crossing  of  )ublic  customer  orders  on 
the  Exchan  e. 

It  is  there  '^ore  ordered,  pursuant  to 
section  19(1  )(2)  of  the  Act,*^  that  the 
proposed  n  le  change  (File  No.  SR- 
Amex-2004-47)  be.  and  it  hereby  is, 
approved 


Act.^  which 
things,  that 
designed  to 


For  the  Co 
Market  Regu 
authority.^ 


Margaret  H 

Deputy  S(icrdtar\ 
[FR  Doc.  03^ 
BILLING  CODE 


3  15  U.S.C.  78y(b). 

*  15  U.S.C.  78/(g), 

5  17CFR200.30-3(aMl). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 


(July  29.  2003 

^  In  approvi 

considered  th( 

efficiency,  co 

U.S.C.  78c(f). 

'•15  U.S.C 

"^•15  U.S.C 

'•17CFR20 


nmission.  by  the  Division  of 
tion.  pursuant  to  delegated 


^cFarland. 


3548  Filed  9-15-03;  8:45  am] 
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g  this  proposal,  the  Commission  has 
proposed  rule's  impact  on 
ipetition.  and  capital  formation.  15 


lBf(b)(5). 
s(b)(2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48464;  File  No.  SR-Amex- 
2003-83] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  Listing  Standards 
Applicable  to  Units 

September  9,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  'and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  25, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulaitory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
sections  101  and  1003  of  the  Amex 
Company  Guide  to  clarify  the  listing 
requirements  applicable  to  vinits. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  ttye  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  Company  Guide  specifies 
the  standards  applicable  to  the  listing  of 
various  types  of  securities,  including 
common  stock,  preferred  stock,  bonds, 
debentures  and  warrants.  On  occasion, 
issuers  seek  to  list  units  consisting  of 
two  or  more  different  types  of  securities 
(e.g.,  common  stock  and  warremts, 
common  stock  and  bonds).  In  evaluating 


15  U.S.C.  78s(b)(l). 
U7CFR240.19t)-4. 


the  eligibility  of  such  units  for  listing, 
Amex  staff  requires  that  each 
component  of  the  unit  satisfy  the  listing 
standards  applicable  to  the  particular 
type  of  security  involved.  Thus,  in  the 
case  of  a  unit  consisting  of  common 
stock  and  bonds,  the  common  stock 
component  would  be  required  to  satisfy 
the  standards  applicable  to  common 
stock  and  the  bond  would  be  required 
to  satisfy  the  standards  applicable  to 
bonds.  Typically,  such  a  unit  will  list 
and  trade  for  a  limited  period  of  time 
{e.g..  thirty  days)  and  then  automaticallv 
separate  into  its  component  parts  which 
will  be  listed  and  traded. 

The  Exchange  has  recently  received 
applications  for  the  listing  of  Income 
Deposit  Securities  (IDSs),  which  are 
units  comprised  of  common  stock  and 
subordinated  notes.  In  contrast  to  a 
typical  unit,  IDSs  will  trade  as  a  unit  for 
an  extended  period  of  time,  although 
holders  will  have  limited  rights  to 
separate  the  IDS  into  its  component 
parts  (or  to  combine  the  components 
into  an  IDS). 

In  order  to  provide  greater  claritv  and 
transparency  with  respect  to  the  listing 
standards  applicable  to  IDSs  and  similar 
securities,  the  Exchange  is  proposing  to 
amend  section  101  of  the  Companv 
Guide  to  specifically  provide  that  each 
component  of  a  unit  must  meet  the 
applicable  listing  standards. 
Comparable  amendments  would  be 
made  to  section  1003  with  respect  to  the 
continued  listing  standards  applicable 
to  units. 

Additionally,  the  Exchange  is 
proposing  changes  to  section  401  of  the 
Company  Guide  to  specif>'  that  the 
issuer  of  a  unit  is  required  to 
immediately  publicize  any  change  in 
the  terms  of  a  listed  unit,  such  as 
changes  to  the  terms  and  conditions  of 
any  of  the  components  or  to  the  ratio  of 
the  components  within  the  unit,  and  to 
provide  current  information  in  this 
regard  on  its  Web  site. '  Such  changes 
would  include  those  resulting  from  a 
stock  split  or  an  automatic  exchange  of 
one  or  more  components  of  the  unit 
(e.g.,  as  a  result  of  a  secondary  offering 
of  units  comprised  of  debt  securities 
with  original  issue  discount).  The  issuer 
would  be  expected  to  provide  such 
public  disclosure  as  soon  as  practicable 
in  relation  to  the  nature  and  effective 
date  of  the  change.  For  example, 
changes  resulting  from  a  stork  split 
should  be  subject  to  prior  disclosure, 
while  changes  with  respect  to  original 
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3  An  is.suer  which  does  not  maintain  »  websi'n 
would  be  required  to  include  ii  destxiption  oTthe 
current  terms  and  conditions  of  the  components  of 
the  unit,  and  the  ratio  of  the  components 
comprising  the  unit,  in  its  annual  report  pursuant 
to  section  610  of  the  Amex  Comparn  Guide. 


issue  discount  should  be  disclosed  as 
soon  as  such  information  is  available. 
The  Exchange  believes  that  this 
expanded  disclosure  requirement  is 
necessary  in  order  to  insure  that 
sufficient  information  regarding  the 
attributes  of  these  securities  is  publicly 
available  and  readily  accessible  on  a 
timely  basis. 

2.  Statutor}'  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Acf^  in  particular 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system,  to 
prelect  investors  and  the  public  interest 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition  not  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Amex  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW-. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be" 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-83  and  should  be 
submitted  by  October  /.  2003. 

c  For  the  Commission.  b\  the  Division  uf 
Market  Regulation,  pursuant  tu  delegated 
authority.'" 

Margaret  H.  McFarland. 

Deputy  Sfcrctcirv.  .        * 

LFR  Dor;.  03-23.543  Filed  9-1.5-03:  H:45  am) 
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SECURITIES  AND  EXCHANGE     ' 
COMMISSION 

[Release  No.  34-48471:  File  No.  SR-CBOE- 
2003-08] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  To  Establish  a  Limited 
Pilot  Program  Relating  to  Maximum 
Bid/Ask  Differentials 

September  10.  2003. 

On  February  27.  2003.  the  Chicago 
Board  Options  Exchange.  Incorporated 
("CBOE  "  or  "Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  pursuant  to  •« 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"  or 
"Exchange  Act")i  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change  to 
adopt,  on  a  pilot  basis,  a  limited 
exemption  to  the  Market-Maker  bid/ask 
differential  requirements  contained  in 
CBOE  Rule  8.7(b)(iv).  On  July  25,  2003, 


M5  1    S.C.  78f(b). 
•I5ll.,S.{J.  78f(b)(5). 


"17C;FK  :j()tl.30-3(a)|]2). 
•  15  1I.S.C:.  78s(b)(l). 
-17CFR240.19b-». 
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the  Exchange  submitted  Amendment 
No.  1  to  the  proposed  rule  change. ' 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  August  4, 
2003.*  The  Commission  received  no 
comments  on  the  proposed  rule  change. 
This  Order  approves  the  proposed  rule 
change,  as  amended. 

The  Commission  has  reviewed 
carehilly  the  CBOE's  proposed  rule 
change  and  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,''  and  with  the 
requirements  of  section  6(b).''  In 
particular,  the  Commission  finds  that 
the  proposal  is  consistent  with  section 
6(b)(5)  of  the  Act,^  which  requires, 
among  other  things,  that  the  Exchange's 
rules  be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Exchange  is  introducing  a  new 
"autofade"  functionality  which  will 
cause  one  side  of  CBOE's  disseminated 
quote  to  move  to  an  inferior  price  when 
the  quote  is  required  to  fade  pursuant  to 
the  terms  of  the  Plan  for  the  Purpose  of 
Creating  and  Operating  an  Intermarket 
Options  Linkage  ("Linkage  Plan")"  and/ 
or  when  the  size  associated  with  the 
quote  has  been  depleted  by  automatic 
executions  (of  both  Linkage  orders  and 
non-Linkage  orders).  The  Exchange  has 
represented  that  in  certain 
circumstances  it  might  be  necessary  for 
the  autofade  functionality  to  move  one 
side  of  the  quote  beyond  the  bid/ask 
parameters  provided  for  ift  CBOE  Rule 
8.7{b)(iv),  and  therefore,  has  proposed  a 
temporary  exception  to  this  Rule.  Under 
the  proposed  rule  change,  until  January 
30,  2004,  if  the  autofade  functionality 
widens  a  quote  beyond  that  permitted 
by  CBOE  Rule  8.7(b)(iv)  for  30  seconds, 
a  responsible  broker  or  dealer 
disseminating  that  quote  will  not  be 
considered  in  violation  of  the  rule. 
However,  if  a  quote  remains  outside  of 


the  maxim  im  width  after  the  30  second 
time  perioi  ,  the  responsible  broker  or 
dealer  diss  sminating  that  quote  will  be 
deemed  in  violation  of  CBOE  Rule 
8.7(b)(iv)  for  regulatory  purposes. 

The  Con  mission  believes  that 
because  th ;  CBOE's  autofade 
functionality  will  automate  the  process, 
it  will  help  ensure  that  members  comply 
with  the  L:  nkage  Plan.  For  example,  if 
a  Participa  it  receives  a  Principal  Acting 
as  Agent  ('PA")  order  for  a  size  greater 
than  the  Firm  Customer  Quote  Size  and 
does  not  e:  ecute  the  entirety  of  the  PA 
Order  with  in  15  seconds,  the  Participant 
is  required  to  fade  its  quote.  CBOE's 
autofade  h  nctionality  will  automate  the 
process  to  jnsure  that  members  are  in 
full  compl  ance  with  this  provision  of 
the  Linkag  ?  Plan. 


■*  See  letter  from  Angelo  Evangelou,  Senior 
Attorney,  Legal  Division.  CBOE,  to  Jennifer  Colihan. 
Special  Counsel,  Division  of  Market  Regulation, 
Commission,  dated  July  25,  2003  ("Amendment  No. 
1"). 

*  See  Securities  Exchange  Act  Release  No.  48237 
duly  28,  2003).  68  FR  45869. 

^  In  approving  this  rule  proposal,  the  Commission 
notes  that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

«15U.S.C.  78f(b).  * 

M5  U.S.C.  78f(b)(5). 

■  See  Securities  Exchange  Act  Release  No.  43086 
()uly  28.  2000).  65  FR  48023  (August  4.  2000). 
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which  timi ;  the  Exchange's  Retail 
Automatic  Execution  System  ("RAES") 
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functional  ty  to  widen  one  side  of  a  , 
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Margaret  F  .  McFarland, 

Deputy  Sec  -etary. 
[FR  Doc.  oi-23547 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--48466;  File  No.  SR-NASD- 
2003-125] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Modify  NASD  Rules 
4614,  4619,  4620,  4624, 4625,  5106, 
6350  and  11890 

September  9.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August  8. 
2003.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
September  4,  2003,  Nasdaq  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  Pursuant  to  sections 
19(b)(3)(A)(i)  and  (iii)  of  the  Act-«  and 
Rules  19b-4(f)(l)  and  (3)  thereunder,'' 
Nasdaq  has  designated  this  proposal  as 
one  that,  in  part,  constitutes  a  stated 
policy,  practice  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  and 
that,  in  the  remaining  part,  is  concerned 
solely  with  the  administration  of  the 
self-regulatory  organization,  which 
renders  the  proposed  rule  change 
effective  upon  the  Commission's  receipt 
of  this  filing.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  proposed  rule  change  seeks  to 
reflect  the  administrative  shift  of  certain 
responsibilities  under  NASD  Rules 
4614, 4619, 4620, 4624,  4625,  5106, 
6350  and  11890  from  Nasdaq  Market 
Operations  to  Nasdaq  MarketWatch  and 


'15  U.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

■'See  letter  bom  Alex  Kogan,  Associate  General 
Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director.  Division  of  Market  Regulation, 
Commission,  dated  September  3,  2003 
("Amendment  No.  1").  In  Amendment  No.  1. 
Nasdaq  corrected  rule  text,  clarified  the  application 
of  Rule  19(b)(3)(A)  to  the  proposed  rule  change,  and 
clarified  its  description  of  NASD  Rules  5265  and 
11890. 

•«  15  U.S.C.  78s(b)(3)(A)(i)  and  (iii). 

^  17  CFR  240.19b-4(f)(l)  and  (3). 


to  clarify  members'  obligations  under 
NASD  Rule  4625.^  This  proposed  rule 
change  is  effective  upon  the 
Commission's  receipt  of  Nasdaq's  filing. 

The  text  of  the  proposed  rule  ckange 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
[brackets). 


4614.  Stabilizing  Bids 

(a)  Market  Maker  Obligation/Identifier 

A  market  maker  that  intends  to 
stabilize  the  price  of  a  Nasdaq  security 
that  is  a  subject  or  reference  security 
under  SEC  Rule  101  shall  submit  a 
request  to  Nasdaq  [Market  Operations] 
MarketWatch  for  the  entry  of  a  one- 
sided bid  that  is  identified  on  Nasdaq  as 
a  stabilizing  bid  in  compliance  with  the 
standards  set  forth  in  this  Rule  and  SEC 
Rules  101  and  104. 

(b)  and  (c)  No  change. 

(d)  Submission  of  Request  to 
Association 

(1)  A  market  maker  that  wishes  to 
enter  a  stabilizing  bid  shall  submit  a 
request  to  Nasdaq  [Market  Operations] 
MarketWatch  for  entry  on  Nasdaq  of  a 
one-sided  bid  identified  as  a  stabilizing 
bid.  The  market  maker  shall  confirm  its 
request  in  writing  no  later  than  the  close 
of  business  the  day  the  stabilizing  bid  is 
entered  by  submitting  an  Underwriting 
Activity  Report  to  Nasdaq  [Market 
Operations]  MarketWatch  that  includes 
the  information  required  by 
subparagraph  (d)(2).     . 

(2)  In  lieu  of  submitting  the 
Underwriting  Activity  Report  as  set 
forth  in  subparagraph  (d)(1).  the  market 
maker  may  provide  written 
confirmation  to  Nasdaq  [Market 
Operations)  MarketWatch  that  shall 
include: 

(A)  The  identity  of  the  security  arid  its 
Nasdaq  symbol; 

(B)  The  contemplated  effective  date  of 
the  offering  and  the  date  when  the 
offering  will  be  priced; 

(C)  The  date  and  time  that  an 
identifier  should  be  included  on 
Nasdaq;  and 
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"Nasdaq  states  that,  with  one  exception,  the   ■ 
proposed  rule  (liange  is  r.oncerned  solely  with  the 
administration  of  the  self-regulatory  organization, 
and  therefore  immediatelv  effective  pursuant  to 
section  19(l))(3)(..\)(iii)  of  the  .Act.  The  one 
exception  to  this  is  the  addition  of  the  words  "or 
other  transaction"  to  one  of  the  examples  contained 
in  NASD  Rule  4625  (the  relevant  example  was 
originally  contained  in  Rule  4b2.'">(a)(2)(D)  tiut  is 
now  being  re-designated  as  Rule  4fi2.'5(a)(1  )(G)). 
Nasdaq  stales  that  this  particular  aspect  of  the 
proposed  rule  change  constitutes  a  stated  policy, 
practice  or  interpretation  with  res^iect  to  the 
meaning,  administration,  or  enforcement  of  an 
existing  rule,  and  is  therefore  immediatelv  effective 
pursuant  to  section  19(b)(.l)(AMi)  of  the  Act.  Set- 
Amendment  No.  1 .  supra,  n.3. 


(D)  A  copy  of  the  cover  page  of  the 
preliminary  or  final  prospectus  or 
similar  offering  document,  unless  the 
Association  determines  otherwise. 

***** 

4619.  Withdrawal  of  Quotations  and 
Passive  Market  Making 

(a)  A  market  maker  that  wishes  to 
withdraw  quotations  in  a  security  or 
have  its  quotations  identified  as  the 
quotations  of  a  passive  market  maker 
shall  contact  Nasdaq  (Market 
Operations)  MarketWatch  to  obtain 
excused  withdrawal  status  prior  to 
withdrawing  its  quotations  or 
identification  as  a  passive  market 
maker.  Withdrawals  of  quotations  or 
identifications  of  quotations  as  those  of 
a  passive  market  maker  shall  be  granted 
by  Nasdaq  [Market  Operations] 
MarketWatch  only  upon  satisf>'ing  one 
of  the  conditions  specified  in  this  Rule. 

(b)  Excused  withdrawal  status  based 
on  circumstances  beyond  the  market 
maker's  control  may  be  granted  for  up 
to  five  (5)  business  days,  unless 
extended  by  Nasdaq  [Market 
Operations)  MarketWatch.  Excused 
withdrawal  status  based  on 
demonstrated  legal  or  regulatory 
requirements,  supported  by  appropriate 
documentation  and  accompanied  by  a 
representation  that  the  condition 
necessitating  the  withdrawal  of 
quotations  is  not  permanent  in  nature, 
may,  upon  notification,  be  granted  for 
not  more  than  sixty  (60)  days  (unless 
such  request  is  required  to  be  made 
pursuant  to  paragraph  (d)  below). 
Excused  withdrawal  status  based  on 
religious  holidays  may  be  granted  only 
if  written  notice  is  received  by  the 
Association  one  business  day  in 
advance  and  is  approved  by  the 
Association.  Excused  withdrawal  status 
based  on  vacation  mav  be  granted  onlv 
if:  '  .    ■ 

(1)  The  written  request  for  withdrawal 
is  received  by  the  Association  one 
business  day  in  advance,  and  is 
approved  by  the  Association; 

(2)  The  request  includes  a  list  of  the 
securities  for  which  withdrawal  is 
requested;  and 

(3)  The  request  is  made  by  a  market 
maker  with  three  (3)  or  fewer  Nasdaq 
level  3  terminals.  Excused  withdrawal 
status  may  be  granted  to  a  market  maker 
that  has  withdrawn  from  an  issue  prior 
to  the  public  announcement  of  a  merger 
or  acquisition  and  wishes  to  re-register 
in  the  issue  pursuant  to  the  same-dav 
registration  procedures  contained  in 
Rule  4611  above,  provided  the  market 
maker  has  remained  registered  in  one  of 
the  affected  issues.  The  withdrawal  of 
quotations  because  of  pending  news,  a 
sudden  influx  of  orders  or  price 


changes,  or  to  effect  transactions  with 
competitors  shall  not  constitute 
acceptable  reasons  for  granting  excused 
withdrawal  status. 

(c)  No  change. 

(d)  Excused  withdrawal  status  or 
passive  market  maker  status  may  be 
granted  to  a  market  maker  that  is  a 
distribution  participant  (or,  in  the  case 
of  excused  withdrawal  status,  an 
affiliated  purchaser)  in  order  to  comply 
with  SEC  Rule  101,  103.  or  104  under" 
the  Act  on  the  following  conditions: 

(1)  A  member  acting  as  a  manager  (or 
in  a  similar  capacity)  of  a  distribution  of 
a  Nasdaq  security  that  is  a  subject 
security  or  reference  security  under 
Rule  101  and  any  member  that  is  a 
distribution  participant  or  an  affiliated 
purchaser  in  such  a  distribution  that 
does  not  have  a  manager  shall  provide 
written  notice  to  Nasdaq  [Market 
Operations)  MarketWatch  and  the 
Market  Regulation  department  of  NASD 
Regulation,  Inc.  no  later  than  the 
business  day  prior  tolhe  first  entire 
trading  session  of  the  one-dav  or  five- 
day  restricted  period  under  SEC  rule  10. 
unless  later  notification  is  necessarv 
under  the  specific  circumstances. 

(A)  No  change. 

(B)  The  managing  underwriter  shall 
advise  each  market  maker  that  it  has 
been  identified  as  a  distribution 
participant  or  an  affiliated  purchaser  to 
Nasdaq  [Market  Operations) 
MarketWatch  and  that  its  quotations 
will  be  automatically  withdrawn  or 
identified  as  passive  market  maker 
quotations,  unless  a  market  maker  that 
is  a  distribution  participant  (or  an 
affiliated  purchaser  of  a  distribution 
participant)  notifies  Nasdaq  [Market 
Operations)  MarketWatch  as  required  by 
subparagraph  (d)(2),  below. 

(2)  A  market  maker  that  has  been 
identified  to  Nasdaq  [Market 
Operations)  MarketWatch  as  a 
distribution  participant  (or  an  affiliated 
purchaser  of  a  distribution  participant) 
shall  promptly  notifv'  Nasdaq  [Market 
Operations)  MarketWatch  and  the 
manager  of  its  intention  not  to 
participate  in  the  prospective 
distribution  or  not  to  act  as  a  passive 
market  maker  in  order  to  avoid  having 
its  quotations  withdrawn  or  identified 
as  the  quotations  of  a  passive  market 
maker. 

(3)  If  a  market  maker  that  is  a 
distribution  participant  withdraws  its 
quotations  in  a  Nasdaq  security  in  order 
to  comply  with  the  net  purchases 
limitation  of  SEC  Rule  103  or  with  any 
other  provision  of  SEC  Rules  101.  103. 
or  104  and  promptly  notifies  Nasdaq 
[Market  Operations]  MarketWatch  of  its 
action,  the  withdrawal  shall  be  deemed 
an  excused  withdrawal.  Nothing  in  this 
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subparagraph  shall  prohibit  the 
Association  from  taking  such  action  as 
is  necessary  under  the  circumstances 
against  a  member  and  its  associated 
persons  for  failure  to  contact  Nasdaq    - 
(Market  Operations)  MarketWatch  to 
obtain  an  excused  withdrawal  as 
required  by  subparagraphs  (a)  and  (d)  of 
this  Rule. 

(4)  No  change. 

(5)  A  member  acting  as  a  manager  (or 
in  a  similar  capacity  of  a  distribution 
subject  to  subparagraph  (dHl)  of  this 
rule  shall  submit  a  request  a  to  Nasdaq 
[Market  Operations)  MarketWatch  and 
the  market  Regulation  Department  of 
NASD  Regulation,  Inc.  to  rescind  the 
excused  withdrawal  status  or  passive 
market  making  status  of  distribution 
participants  and  affiliated  purchasers, 
which  request  shall  include  the  date 
and  time  of  the  pricing  of  the  offering, 
the  offering  price,  and  the  time  the 
offering  terminated,  and,  if  not  in  . 
writing,  shall  be  confirmed  in  writing 
no  later  than  the  close  of  business  the 
day  the  offering  terminates.  The  request 
by  this  subparagraph  may  be  submitted 
on  the  Underwriting  Activity  Report. 

(e)  No  change. 
***** 

4620.  Voluntary  Termination  of 
Registration 

(a)  No  change. 

(b)  Notwithstanding  the  above,  a 
market  maker  that  accidentally 
withdraws  as  a  market  maker  may  be ' 
reinstated  if: 

(1)  The  market  maker  notified  [Market 
Operations)  MarketWatch  of  the 
accidental  withdrawal  as  soon  as 
practicable  under  the  circumstances,  but 
within  at  least  one  hour  of  such 
withdrawal,  and  immediately  thereafter 
provided  written  notification  of  the 
withdrawal  and  reinstatement  request: 

(2)  through  (3)  No  change 

(c)  Factors  that  the  Association  will 
consider  in  granting  a  reinstatement 
under  paragraph  (b)  of  this  rule  include, 
but  are  not  limited  to: 

( 1 )  through  (4 )  No  change 
(5)  the  timeliness  with  which  the 
market  maker  notified  [Market 
Operations)  MarketWatch  of  the  error. 

(d)  No  change. " 
***** 

4624.  Penalty  Bids  and  Syndicate 
Covering  Transactions 

(a)  and  (b)  No  change 

(c)  Notwithstanding  paragraph  (a),  a 
market  maker  may  request  that  its 
quotation  be  identiRed  as  a  penalty^bid 
on  Nasdaq  by  providing  notice  to 
Nasdaq  [Market  Operations] 
MarketWatch,  which  notice  shall 


and 


include  the 
penalty  bid 
on  Nasdaq 
be  confirmeil 
the  close  of 
bid  identifi* 
(d)  No  chinge 


late  and  time  that  the 
dentifier  should  be  entered 
if  not  in  writing,  shall 

in  writing  no  later  than 
jusiness  the  day  the  penalty 

is  entered  on  Nasdaq. 


4625.  Oblig<  ition  To  Provide 
Information 

(a)  A  NAS  D  member  operating  in  or 
participatin  ;  in  the  third  market,  The 
Nasdaq  Sto(  k  Market,  or  other  Nasdaq- 
operated  sy!  tern,  shall  provide 
information  orally,  in  writing,  or 
electronical  y  (if  such  information  is,  or 
is  required  1  d  be,  maintained  in 
electronic  f<  rm)  to  the  staff  of  Nasdaq 
when: 

(1)  Nasdai  |  MarketWatch  staff  makes 
an  oral,  wril  ten,  or  electronically 
communica  ed  request  for  information 
relating  to  a  specific  NASD  rule,  SEC 
rule,  or  pro^  ision  of  a  joint  industry 
plan  (e.g.,  V  S,  UTP,  CTA.  and  CQA)  (as 
promulgated  and  amended  from  time-to- 
time)  that  Nisdaq  MarketWatch  is 
responsible  for  administering  or  to  other 
duties  and/(ir  obligations  imposed  on 
Nasdaq  Mat  ketWatch  by  the  Association 
under  the  P  an  of  Allocation  and 
Delegation  <  f  Function  by  the  NASD  to 
Subsidiarie!  or  otherwise:  this  shall 
include,  bul  not  be  limited  to, 
information  relating  to: 

(A)  A  loc  ed  or  crossed  market;  or 

(B)  A  trac  b  reported  by  a  member  or 
ECN  to  the  ,  Automated  Transaction 
Confirmation  Service  ("ACT");  or 

(C)  Tradiiig  activity,  rumors,  or 
information  that  a  member  may  possess 
that  may  asi  ist  in  determining  whethe'- 
there  is  a  ba  sis  to  initiate  a  trading  halt, 
pursuant  to  NASD  Rule  4120  and  IM- 
4120-1; or 

(D)  A  quo  tation  that  appears  not  to  be 
reasonably   elated  to  the  prevailing 
market:  or 

(E)  A  dec  riy  erroneous  transaction, 
pursuant  to  NASD  Rule  11890;  or 

(Fj  A  reqi  est  for  an  excused 
withdrawal  or  reinstatement,  pursuant 
to  NASDRi  les  4619,  4620.  5106  and 
6350: or 

(G)  The  n  solution  of  a  trade-through 
complaint,  ?r  other  transaction, 
pursuant  to  NASD  Rules  5262,  5265, 
and  11890:  or 

(H)  A  req  lest  to  submit  a  stabilizing 
bid,  pursua  it  to  NASD  Rules  4614  and 
5106,  or  a  r  ^quesi  to  have  a  quotation 
identified  a  s  a  penalty  bid  on  Nasdaq, 
pursuant  to  NASD  Rule  4624. 

(2)  Nasda  q  Market  Operations  staff 
makes  an  oi  al,  written,  or  electronically 
communicc  ted  request  for  information 
relating  to  i  specific  NASD  rule,  SEC 
rule,  provia  ion  of  a  joint  industry  plan 


(e.g.,  ITS,  UTP,  CTA.  and  CQA)  (as 
promulgated  and  amended  from  time-to- 
time)  that  Nasdaq  Market  Operations  is 
responsible  for  administering  or  to  other 
duties  >md/or  obligations  imposed  on 
Nasdaq  Market  Operations  by  the 
Association  under  the  Plan  of 
Allocation  and  Delegation  of  Function 
by  the  NASD  to  Subsidiaries  or 
otherwise;  this  shall  include,  but  not  be 
limited  to.  information  relating  to: 

(A)[a  clearly  erroneous  transaction, 
pursuant  to  NASD  Rule  11890; 

(B))  a  request  to  reconsider  a 
determination  to  withhold  a  primary 
market  maker  designation,  pursuant  to 
NASD  Rule  4612;  or 

((C)  a  request  for  an  excused 
withdrawal  or  reinstatement,  pursuant 
to  NASD  Rules  4619,  4620,  4730,  5106 
and  6350; 

(D)  the  resolution  of  a  trade-through 
complaint,  pursuant  to  NASD  Rules 
5262,  5265, and  11890; 

(E)](B)  an  ACT  input  error;  or 

[(FJ)^Cj  an  equipment  failure  [;  or 

(G)  a  request  to  submit  a  stabilizing 
bid,  pursuant  to  NASD  Rules  4614  and 
5106,  or  a  request  to  have  a  quotation    . 
identified  as  a  penalty  bid  on  Nasdaq, 
pursuant  to  NASD  Rule  4624). 

(b)  No  change 


5106.  Requirements  Applicable  to 
Market  Makers 

(a)  No  change 
(b)  Market  Maker  Obligations. 

The  following  requirements  and 
procedures  govern  a  broker/dealer's 
participation  in  Nasdaq  International  as 
a  Service  market  maker. 

(1)  Registration. 

(A)  through  (C)  No  change. 

(D)  A  Service  market  maker  may 
become  registered  in  a  newly  qualified 
security  by  telephoning  [Market 
Operations]  MarketWatch.  If  registration 
is  requested  within  five  (5)  business 
days  after  the  issue  becomes  qualified, 
registration  shall  take  effect  at  the  time 
the  request  is  entered. 

(E)  and  (F)  No  change. 

(2)  No  change 

(3)  Character  of  Quotations 

(A)  through  (C)  No  change 

(D)  If  a  Service  market  maker's  ability 
to  enter  or  update  quotations  is 
impaired,  the  market  maker  shall 
immediately  contact  (Market 
Operations)  MarketWatch  to  request  the 
withdrawal  of  its  quotations. 

(E)  through  (H)  No  change. 

(4)  Withdrawal  of  Quotations 

(A)  A  Service  market  maker  that 
wishes  to  withdraw  its  quotations  in  a 
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qualified  security  shall  contact  [Market 
Operations]  MarketWatch  to  obtain 
excused  withdrawal  status  prior  to 
effecting  withdrawal.  Excused 
withdrawals  shall  be  granted  by  (Market 
Operations]  MarketWatch  only  upon  the 
demonstration  of  the  existence  of  one  of 
the  circumstances  set  forth  in 
subparagraphs  (B)  and  (C)  below. 

(B)  Excused  withdrawal  status  based 
on  physical  circumstances  beyond  the 
Service  market  maker's  control  may  be 
granted  for  up  to  five  (5)  business  days, 
unless  extended  by  [Market  Operations] 
MarketWatch.  Excused  withdrawal 
status  based  on  demonstrated  legal  or 
regulatory  requirements,  supported  by 
appropriate  documentation  and 
accompanied  by  a  representation  that 
the  condition  necessitating  the 
withdrawal  of  quotations  is  not 
permanent  in  nature,  may.'upon  written 
request,  be  granted  for  hot  more  than 
sixty  (60)  days.  Excused  withdrawal 
status  based  on  religious  hohdays  or 
national  holidays  in  the  U.K.  may  be 
granted  only  if  the  request  is  received  by 
the  Association  five  (5)  business  days  in 
advance  and  is  approved  by  the 
Association.  Excused  withdrawal  status 
based  on  vacation  may  be  granted  only 
if:  the  request  for  withdrawal  is  received 
by  the  Association  twenty  (20)  business 
days  in  advance,  and  is  approved  by  the 
Association;  the  request  includes  a  list 
of  the  securities  for  which  withdrawal  is 
requested;  and  the  request  is  made  by  a 
Service  market  maker  with  three  (3)  or 
fewer  Nasdaq  Workstation^M  units 
authorized  for  market  making  in  the 
Service.  The  following  shall  not 
constitute  acceptable  reasons  for 
granting  excused  withdrawal  status: 
pending  news,  a  sudden  influx  of  orders 
or  price  changes,  or  the  desire  to  effect 
transactions  with  competitors. 

(C)  No  change. 

(5)  No  change. 

(6)  Stabilizing  Bids  ' 

(A)  and  (B)  No  change. 

(C)  Notice  to  the  Association 

(i)  A  Service  market  maker  that 
wishes  to  enter  a  stabilizing  bid  shall  so 
notify  [Market  Operations]  MarketWatch 
in  writing  prior  to  the  first  day  on  which 
the  stabilizing  bid  is  to  appear  in  the 
Service.  The  notice  shall  include:  the 
name  of  the  qualified  Nasdaq  security 
and  its  Nasdaq  symbol;  the  date  on 
which  the  security's  registration  will 
become  effective,  if  it  is  already  quoted 
in  the  Service;  whether  the  stabilizing 
bid  will  be  a  penalty  bid  or  a  penalty- 
free  bid;  and  a  copy  of  the  preliminary 
prospectus  or  shelf  registration 
statement,  unless  the  Association 
determines  otherwise. 


(ii)  In  the  case  of  a  proeffective 
stabilizing  bid,  the  notice  shall  include: 
the  name  of  the  qualified  Nasdaq 
security  and  its  Nasdaq  symbol:  the 
contemplated  effective  date  of  the 
offering;  whether  it  is  contemplated  that 
the  pre-effective  stabilizing  bid  will  be 
converted  to  a  stabilizing  bid  and,  if  so, 
whether  the  stabilizing  bid  will  be  a 
penalty  bid  or  a  penalty-free  bid;  and  a 
copy  of  the  preliminary  prospectus, 
unless  the  Association  determines 
otherwise. 

(iii)  A  service  market  maker  that  has 
provided  the  written  notice  prescribed 
above  shall  also  contact  [Market 
Operations]  MarketWatch  for 
authorization  on  the  day  the  market 
maker  wishes  to  enter  the  stabilizing  bid 
into  the  Service. 

(D)  and  (E)  No  change. 
***** 

6350.  Withdrawal  of  Quotations 

(a)  A  CQS  market  maker  that  wishes 
to  withdraw  quotations  in  a  reported 
security  shall  contact  Nasdaq  [Market 
Operations]  MarketWatch  to  obtain 
excused  withdrawal  status  prior  to 
withdrawing  its  quotations. 

(b)  Excused  withdrawal  status  based 
on  illness,  vacations  or  physical 
cirlumstances  beyond  the  CQS  market 
maker's  control  may  be  granted  for  up 
to  five  (5)  business  days,  unless 
extended  by  Nasdaq  [Market 
Operations]  MarketWatch.  Excused 
withdrawal  status  based  on  investment 
activity  or  advice  of  legal  counsel, 
accompanied  by  a  representation  that 
the  condition  necessitating  the 
withdrawal  of  quotations  is  not 
permanent  in  nature,  may,  upon  written 
request,, be  granted  for  not  more  than 
sLxty  (6^)  days.  The  withdrawal  of 
quotations  because  of  pending  news,  a 
sudden  influx  of  orders  or  price 
changes,  or  to  effect  transactions  with 
competitors  shall  not  normally 
constitute  acceptable  reasons  for  ' 
granting  excused  withdrawal  status, 
unless  the  Association  has  initiated  a 
trading  halt  for  ITS/CAES  Market 
Makers  in  the  security,  pursuant  to  Rule 
4120. 


11890.  Clearly  Erroneous  Transactions 

(a)  Authority  to  Review  Transactions 
Pursuant  to  Complaint  of  Market 
Participant 

(1)  No  change. 

(2)  Procedures  for  Reviewing 
Transactions 

(A)  Any  member,  member  of  a  UTP 
Exchange,  or  person  associated  with  any 
such  member  that  seeks  to  have  a 
transaction  reviewed  pursuant  to 


paragraph  (a)(1)  hereof  shall  submit  a 
written  complaint  to  Nasdaq  [Market 
Operations]  MarketWatch  in  accoTrdance 
with  the  following  time  parameters: 

(i)  For  transactions  occurring  at  or 
after  9:30  a.m..  Eastern  Time,  but  prior 
to  10  a.m..  Eastern  Time,  complaints 
must  be  received  by  Nasdaq  by  10:30 
a.m.,  Eastern  Time:  and 

(ii)  For  transactions  occurring  prior  to 
9:30  a.m..  Eastern  Time  and  at  or  aftet 
10  a.m..  Eastern  Time,  complaints  must 
be  received  by  Nasdaq  within  thirty 
minutes. 

(B)  through  (E)  No  change. 

(b)  through  (d)  No  change. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  seeks  to 
reflect  the  administrative  shift  of  certain 
responsibilities  under  NASD  Rules 
4614.  4619. 4620. 4624,  4625, 5106, 
6350  and  11890  ft-om  Nasdaq  Market 
Operations  to  Nasdaq  MarketWatch  and 
to  clarify  members'  obligations  under 
NASD  Rule  4625. 

NASD  Rules  4614,  4619.  4620.  4624. 
5106,  6350,  and  11890  all  identify 
Market  Operations  as  the  Nasdaq 
department  responsible  for 
administration  of  the  respective  rules. 
Nasdaq  has  determined  that,  in  order  to 
ensure  continued  effective 
administration  of  these  rules,  it  would 
be  appropriate  and  desirable  to  transfer 
this  responsibility  to  Nasdaq's 
MarketWatch  department.  As  such,  the 
proposed  rule  change  to  NASD  Rules 
4614,  4619.  4620,  4624, 5106,  6350, and 
11890  would  merely  replace  references 
to  Market  Operations  with  references  to 
MarketWatch. 

NASD  Rule  4625  authorizes  Nasdaq  to 
seek  certain  information  fixim  members 
and  provides  specific  examples  of  the 
types  of  information  that  Market 
Operations  and  MarketWatch, 
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respectively,  may  seek.  In  light  of  the 
shift  of  certain  regulatory 
responsibi'  ties  from  Market  Operations 
to  XIarketWatch,  as  described  in  the 
preceding  paragraph,  the  examples 
contained  in  NASD  Rule  4625  need  to 
be  realigned  accordingly,  since  certain 
types  of  information  that  previously 
would  likely  have  been  sought  by 
Market  Operations,  would  now  be  most 
likely"  needed  by  Market Wgtch  as  it 
exercises  its  newly-acquired  authority 
(which  would  shift  to  it    'om  Market 
Operations)  under  the  p.  iposod  rule 
change. 

Furthermore,  Nasdaq  wishes  to  clarify 
the  language  in  one  of  the  examples 
contained  in  NASD  Rule  4625.  The 
example  currently  contained  in 
paragraph  (aK2)(D)  of  NASD  Rule  4625", 
refers  to  information  relating  to  "the 
resolution  of  a  trade-through  complaint, 
pursuant  to  NASD  Rules  5262,  5265. 
and  11890."  NASD  Rule  5262  focuses 
on  InterMarket  trade-through 
complaints.  Rules  5265  and  11890. 
however,  make  no  reference  to  trade- 
through  complaints  but  rather  focus  on 
the  authority  to  adjust  other 
transactions.  As  such,  a  clarification  is 
desirable  in  order  to  identify 
specifically  Nasdaq's  authority  to  seek, 
and  members'  obligation  to  provide, 
information  relating  to  "the  resolution 
of  a  trade-through  complaint,  or  other 
transaction,  pursuant  to  NASD  Rules 
5262.  5265. and  11890." 

2.  Statutor}'  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act." 
including  sections  15A(b)(2)  and  (6)  of 
the  Act.'*  which  require,  respectively, 
that  (i)  NASD  be  organized  and  have  the 
capacity  to  be  able  to  carry  out  the 
purposes  of  the  Act  and  to  comply,  and 
to  enforce  compliance  by  its  members 
and  persons  associated  with  its 
members  with  the  Act,  the  rules  and 
regulations  thereunder,  the  rules  of  the 
Municipal  Securities  Rulemaking  Board, 
and  the  rules  of  the  NASD  and  (ii)  the 
rules  of  the  NASD  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 


~  Unilfir  the  propos«(l  rule  change,  this  example 
would  be  moved  to  paragraph  (a)(1)(G)  of  .NASD 
IUile462'5. 

« 15  U.S.C.  780-3. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statelnents  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the  ., 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-125and  should  be 
submitted  by  October  7.  2003. 

Tor  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 

Margaret  H.  McFarland, 
Deputy  Sacretan,'. 
Wfi.  Doc.  03-23350  Filed  9-1.5-03;  8:45  ami 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48468;  File  No.  SR-NASD- 
2003-113] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  National 
Association  of  Securities  Dealers,  Inc. 
To  Codify  Nasdaq's  Existing  Authority 
To  Implement  a  "Quote-C  iiy  Period" 
Before  the  Start  of  Trading  in  Initial 
Public  Offerings  on  Nasdaq 

September  10.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  cind  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  21, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 


i'17CFR2O0.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
^17CFR240.19b-4. 


Commission  ("Cbmraission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II,  which  Items  have  been 
pn  pared  by  Nasdaq.  On  September  2, 
2003,  Nasdaq  amended  the  proposed 
rule  change.3  Nasdaq  filed  the  proposal 
pursuant  to  section  19Cb){3)(A)  of  the 
Act,-*  and  Rule  19b-4(f)(6)  thereunder,^ 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice,  as 
amended,  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  seeks  to  codify  under  NASD 
Rule  4120  Nasdaq's  existing  authoritv  to 
implement  a  "Quote-Only  Period" 
("Period")  before  the  start  of  trading  in 
initial  public  offerings  ("IPOs")  on 
Nasdaq.  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new 
language  is  in  italics. 

4120.  Trading  Hahs 

(a)  Authority  To  Initiate  Trading  Halts 
In  circumstances  in  which  Nasdaq 

deems  it  necessary  to  protect  investors 
and  the  public  interest.  Nasdaq  may, 
pursuant  to  the  procedures  set  forth  in 
paragraph  (b): 

(l)-(6)  No  Change. 

(7)  Halt  trading  in  a  security  that  is 
the  subject  of  an  Initial  Public  Offering 
on  Nasdaq. 

(b)  Procedure  for  Initiating  a  Trading 
Halt 

(l)-{6)  No  Change. 

(7)  A  trading  halt  initiated  under  Rule 
4120(a)(7)  shall  be  terminated  when 
Nasdaq  releases  the  security  for  trading. 
Prior  to  terminating  the  halt,  there  will 
be  a  15-minute  period  during  which 
market  participants  may  enter  quotes  in 
that  security  in  Nasdaq  systems.  If  the 
inside  market  is  not  locked  or  crossed  at 
the  conclusion  of  that  15-minute  period, 
Nasdaq  will  release  the  security  for 
trading  and  terminate  the  halt.  If  the 
inside  market  is  locked  or  crossed  at  the 
conclusion  of  the  initial  15-minute 
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J  See  August  29.  2003  letter  from  Edward  S. 
Knight,  Executive  Vice  President  and  General 

IW  Counsel.  Nasdaq,  to  Katherinc  A.  England. 

IP  Assistant  Director.  Division  of  Market  Regulation. 

Commission,  and  attachments  ('Amendmenl  No. 
1").  Amendment  No.  1  completely  replaces  and 
supersedes  the  original  proposed  rule  change. 
■•15U.S.C.  78s(h)(.3)(A). 
■M7  CFR  240.19l>-4(f)(B).  The  Commission 
considers  the  original  filing  to  have  .salisHed 
Nasdaq's  obligation  to  provide  the  Commission 
with  notice  of  its  intention  to  file  the  propo.sed  rule 
change  pursuant  to  Rule  19b-4(f)(6).  Nasdaq  asked 
the  Commission  to  waive  the  .lO-day  operative 
delay. 


period,  Nasdaq  will  extend  the  halt  for 
an  additional  15  minutes  during  which 
quotations  may  be  entered  in  Nasdaq 
systems.  At  the  conclusion  of  the  second 
1 5-minute  period,  the  halt  shall  be 
terminated  and  the  security  released  for 
trading. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization'.s 
Statement  of  the  Purpose  of  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

1 ;  Purpose 

Nasdaq  is  proposing  to  amend  NASD 
Rule  4120  to  codif)-  that  NASD  members 
or  persons  associated  with  NASD 
members  are  prohibited  from  executing 
trades,  directly  or  indirectly,  in  a 
Nasdaq  IPO  prior  to  the  conclusion  of  a 
quote-only  period  and  the 
dissemination  over  the  consolidated 
tape  of  a  trade  in  that  security  on  the 
Nasdaq  Stock  Market. 

Section  12  of  the  Act^'  and  Rule  12f- 
2  thereunder "  prohibit  off-exchange 
trading  of  IPOs  of  exchange- listed 
securities  prior  to  the  first  trade  on  the 
listing  exchange.  This  prohibition 
ensures  the  smooth  functioning  of  the 
market  during  the  initial  trading  of  these 
IPOs  that  might  otherwise  experience 
volatility  that  may  be  observed  in  the 
opening  of  IPOs  for  secondary'  market 
trading.  The  prohibition  also  helps  to 
ensure  that  markets  are  not  open  for 
trading  when  unusual  circumstances 
may  prevent  such  markets  from 
remaining  fair  and  orderly.  Market 
participants  are  better  able  to  digest  and 
respond  to  market  price  indications 
before  an  IPO  is  released  for  trading, 
and  thus  to  provide  better  information 
upon  which  to  make  trading  decisions. 

The  Act  does  not  extend  this 
protection  to  over-the-counter  listings 
such  as  those  on  Nasdaq.  Therefore,  in 
1994,  Nasdaq  established  a  quotation- 
only  time  period  for  quoting 


participants  to  enter  and  adjust  their 
first  quotations  for  IPO  securities."  Prior 
to  the  Period,  NASD  members  may  not 
disseminate  quotes  or  trades  in  the  IPO 
security.  During  the  Period,  NASD 
members  are  prohibited  from  effecting 
trades,  either  directly  or  indirectly,  in 
the  Nasdaq  IPO  security.  Market 
participants  may  freely  quote  and  trade 
once  the  Period  has  ended  and  Nasdaq 
has  released  the  securitv  for  trading. 

In  1998.  Nasdaq  modified  and 
expanded  the  Period.''  As  amended  and 
as  is  current  practice,  the  initial  Period 
lasts  for  15  minutes.  If  the  market  is 
locked/crossed  at  the  end  of  the  first  15 
minutes  of  the  Period,  Nasdaq  extends 
the  Period  for  an  additional  15  minutes, 
after  which  trading  in  the  security  is 
released.  Although  Nasdaq  monitors 
quotations  for  the  entire  15  minutes,  the 
determination  whether  to  extend  the 
Period  is  based  solely  on  whether  the 
market  is  locked  or  crossed  at  the  end 
of  that  Period. 

When  the  Commission  approved 
Nasdaq's  1998  proposal  to  extend  the 
Period.  Nasdaq  noted  that  its  practice  of 
imposing  a  Period  is  related  to  its 
authority  to  halt  trading  pursuant  to 
NASD  Rule  4120.'"  NASD  Rule  4120 
provides  Nasdaq  with  authority  to  halt 
trading  in  securities  in  a  number  of 
circumstances  in  which  Nasdaq  deems 
a  trading  halt  necessary  to  protect 
investors  and  the  public  interest.  Prior 
to  the  adoption  of  the  pilot  amendment, 
the  specific  bases  for  initiating  a  trade 
halt  focused  primarily  on  ensuring  that 
all  investors  have  access  to  material 
news  about  an  issuer.  Nasdaq  believes 
that  the  IPO  Period  shares  the 
characteristics  that  are  common  to  trade 
halts,  including  the  presence  of  unusual 
market  conditions  and  the  possible  lack 
of  complete  information  upon  which  to 
base  investment  decisions. 

Although  Nasdaq's  1998  proposal 
referenced  NASD  Rule  4120,  Nasdaq  did 
not  amend  Rule  4120  at  that  time. 
Nasdaq  believes  that  it  is  necessar>-  and 
appropriate  to  codify  Nasdaq's  existing 
authority  as  established  by  Commission 
approval  in  1 998.  Some  market 
participants  have  expressed  to  Nasdaq 
their  confusion  or  uncertainty  about  the 
Period.  Therefore,  Nasdaq  submits  this 
proposal  to  ensure  that  its  authority  is 


''15  1J..S.C.  78/. 
'17CFR240.12f-2. 


"See  .Securities  Exchange  Act  Release  342.'J4 
(hme  24.  19941.  59  KK  33808  (June  30.  1994)(SR- 
NASD-94-37). 

•'  See  Securities  Exc;hango  .\ct  Release  40968 
(lanuarv  22.  1999).  64  FR  4729  (|anuarv  29. 
1 999)(.SR-N  ASD-98-98J. 

'"Id.  at  footnote  4.  .Specifically.  Nasdaq  statp<l 
that  the  Quote  Only  Period  •like  the  objectives  m 
INASDl  Rule  4120.  is  designed  to  onsur?  that  the 
market  is  not  open  for  trading  when  unusual 
cin;umstances  may  prevent  such  markets  from 
remaining  fair  and  orderly. " 
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clearly  articulated  in  an  approved  rule, 
and  that  the  implications  of  that  rule  be 
clearly  understood  by  all  market 
participants  and  investors.  The  proposal 
is  designed  to  codify  Nasdaq's  existing 
authority  and  not  to  modify  or  expand 
it  any  manner. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act," 
including  section  15A(b)(6)  of  the  Act.'- 
which  requires,  among  other  things,  that 
a  registered  national  securities 
association's  rules  must.be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  provides  Nasdaq  with  clearer 
authority  to  respond  to  and  alleviate 
market  disruptions  and  thereby  protect 
investors  and  the  public  interest. 

In  addition,  section  15A(b){ll)  of  the 
Act ' '  requires  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  produce  fair  and 
informative  quotations,  prevent 
fictitious  or  misleading  quotations  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  Nasdaq  believes  the 
proposal  is  designed  to  protect  investors 
and  to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations  and  to  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed*rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significailtly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 


■"15U.S.C.  780-3. 
'M5  1I.S.C.  78o-3(b)(6). 
"15U.S.C.  78(>-3|b)(11). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-23551  Filed  9-15-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3543] 

State  of  Florida 

Palm  Beach  County  and  the 
contiguous  counties  of  Broward,  Glades, 
Hendry,  and  Martin  Counties  in  the 
State  of  Florida  constitute  a  disaster  area 
due  to  damages  caused  by  severe  storms 
and  tornadoes  on  August  7,  2003. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
November  10,  2003  and  for  economic 
injury  until  the  close  of  business  on 
June  9,  2004  at  the  address  listed  below 
or  other  locally  announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 

The  interest  rates  are: 

Percent 


For  Physical  Damage: 

Homeowners  with  Credit  Avail 
able  Elsewhere 5.125 

Homeowners  without  Credit 
Available  Elsewhere  2.562 

Businesses  with  Credit  Available 
Elsewhere  6.199 

Businesses  and  Non-Protit  Orga-  t 
nizations  without  Credit  Avail 
able  Elsewhere 3.100 

Others  (Including  Non-Profit  Or- 
ganizations) with  Credit  Avail- 
able Elsewhere 5.500 

For  Economic  Injury; 

Businesses  and  Small  Agricul- 
tural Cooperatives  without 
Credit  Available  Elsewhere  3.100 


The  number  assigned  to  this  disaster 
for  physical  damage  is  354311  and  the 
number  for  economic  injury  is  9W8700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  9,  200:j. 
Hector  V.  Barreto, 
Administrator. 
[FR  Doc.  0.3-23599  Filed  9-15-03;  8:45  ami 

BILLING  CODE  802S-01-P 


'» 17  CFR  200.30-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3544] 
State  of  Indiana 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  5, 
2003,  I  find  that  Blackford,  Boone,  Clay. 
Delaware,  Grant,  Greene,  Hamilton, 
Hancock,  Hendricks,  Henry,  Jay, 
Johnson,  Madison,  Marion,  Monroe, 
Montgomery,  Morgan,  Owen,  Putnam, 
Randolph  and  Shelby  Counties  in  the 
State  of  Indiana  constitute  a  disaster 
area  due  to  damages  caused  by  severe 
storms,  tornadoes  and  flooding 
occurring  on  August  26,  2003  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  4,  2003  and  for 
economic  injury  until  the  close  of 
business  on  June  7.  2004  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office. 
One  Bahimore  Place.  Suite  300.  Atlanta, 
GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Adams, 
Bartholomew.  Brown.  Clinton,  Daviess. 
Decatur,  Fayette.  Fountain.  Howard, 
Huntington.  Jackson,  Knox,  Lawrence, 
Miami,  Martin,  Parke.  Rush,  Sullivan, 
Tippecanoe,  Tipton,  Vigo.  Wabash, 
Wayne  and  Wells  in  the  State  of 
Indiana;  and  Darke  and  Mercer  counties 
in  the  State  of  Ohio. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  Credit  Avail- 
able Elsewhere  

5  125 

Homeowners      without     Credit 
Available  Elsewhere  

2  562 

Businesses   with   Credit   Avail- 
able Elsewhere 

6  199 

Businesses  and  Non-Profit  Or- 
ganizations    without     Credit 
Available  Elsewhere  

3  100 

Others  (including  Non-Profit  Or- 
ganizations) with  Credit  Avail- 
able Elsewhere 

5  500 

For  Economic  Injury: 
Businesses  and  Small  Agricul- 
tural    Cooperatives     without 
Credit  Available  Elsewhere  ... 

3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  354406.  For 
economic  injury  the  number  is  9W8800 
for  Indiana;  and  9W8900  for  Ohio. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  .SgoOB). 


Dated:  September  10.  2003. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  0,3-23.598  Filed  9-15-03:  8:45  am) 

BILUNG  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4491] 

Bureau  of  Nonproliferation;  Imposition 
of  Lethal  Military  Equipment 
Assistance  Prohibitions  Against  the 
Government  of  Russia  and  Waiver  of 
These  Assistance  Prohibitions  and 
Imposition  of  Discretionarv  Measures 
Against  Russian  Entity  Tula  KBP 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  United  States 
Government  has  determined  that  the 
Government  of  Russia  transferred  lethal 
military  equipment  to  countries 
determined  by  the  Secretary  of  State  to 
be  state  sponsors  of  terrorism.  The 
United  States  Government  further 
determined  that,  despite  the  transfers, 
furnishing  assistance  to  the  Government 
of  Russia  is  important  to  the  national 
interests  of  the  United  States.  Further, 
notice  is  hereby  given  that  it  is  the 
policy  of  the  United  States  Government 
io  deny  all  U.S.  Government  assistance 
to  Tula  Design  Bureau  of  Instrument 
Building  (Tula  KBP),  the  entity  that 
transferred  the  lethal  military 
equipment  to  Iran. 
EFFECTIVE  DATE:  September  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Ron  Parson.  Office  of 
Export  Controls  and  Conventional  Arms 
Nonproliferation  Policy,  Bureau  of 
Nonproliferation,  Department  of  State. 
(202-647-0397). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  provisions  of  Section  620H  of  the 
Foreign  Assistance  Act  (FA.'M  of  1961, 
as  amended  (22  U.S.C.  2378)  and 
Section  543  of  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs 
Appropriations,  Division  E.  of  the 
Consolidated  Appropriations 
Resolution,  2003  (PL  108-7)  and  similar 
provisions  in  previous  year  Foreign 
Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Acts, 
and  Executive  Order  12163,  as 
amended,  on  August  25,  the  United 
States  Government  determined  that  the 
Government  of  Russia  provided  lethal 
military  equipment  to  countries 
determined  by  the  Secretary  of  State  to 
be  state  sponsors  of  terrorism.  Also  on 
August  25  and  pursuant  to  the 
aforementioned  provisions  of  law,  the 


United  States  Government  determined 
that  furnishing  assistance  restricted  by 
these  provisions  to  the  Russian 
Government  is  important  to  the  national 
interests  of  the  United  States. 

As  a  matter  of  policy.  United  States 
Government  assistance  will  be  denied  to 
Tula  KBP  for  one  year.  The  appropriate 
officials  have  been  directed  to 
implement  additional  measures  against 
Tula  KBP,  consisting  of  denial  of  U.S. 
Government  procurement  for  one  year 
and  denial  of  new  licenses  and  other 
approvals  for  exports  and  imports  of 
defense  articles  and  services  for  one 
year. 

Dated:  September  10.  2003. 
Susan  F.  Burk, 

Acting  Assistant  Secretary  of  State  for 
Nonproliferation.  Department  of  State. 
IFR  Doc.  03-23597  Filed  9-15-03;  8:45  am) 
BILUNG  CODE  4710-27-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comment  on  the 
Implications  for  U.S.  Commercial 
Interests  of  the  Accession  to  the 
European  Union  of  Poland,  Hungary, 
Czech  Republic,  Slovakia,  Slovenia, 
Estonia,  Latvia,  Lithuania,  Cyprus  and 
Malta  (Accession  Countries) 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  comment. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  gives  notice  that  the  Office 
of  the  United  States  Trade 
Representative  (USTR)  requests  written 
submissions  from  the  public  concerning 
the  implications  for  U.S.  trade  in  goods 
and  services  of  the  anticipated  Mav 
2004  enlargement  of  the  European 
Union  (EU)  to  include  Poland.  Hungary. 
Czech  Republic,  Slovakia,  Slovenia. 
Estonia,  Latvia,  Lithuania,  Cyprus  and 
Malta  (accession  countries). 

USTR  and  other  agencies  are 
currently  engaged  in  an  assessment  of 
the  potential  impact  on  U.S.  goods  and 
services  trade  of  the  May  2004 
enlargement  of  the  EU  and,  in 
particular,  of  w  hat  compensation  the  EU 
may  owe  to  the  United  States  under 
WTO  rules.  Comments  from  the  public 
in  response  to  this  notice  will  be 
incorporated  into  that  assessment. 
DATES:  Submissions  must  be  received  on 
or  before  noon,  October  16,  2003. 
ADDRESSES:  Submissions  by  Electronic 
Mail:  FR0094@ustr.gov.  Submissions  by 
facsimile:  Gloria  Blue,  Executive 
Secretary.  Trade  Policv  Staff  Committee 
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(TPSC),  Office  of  the  USTR,  at  (202) 

395-6143. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC,  Office  of  the 
USTR.  1724  F  Street.  NW.,  Washington, 
DC  20508,  telephone  (202)  395-3475. 
Substantive  questions  concerning  this 
review  should  be  addressed  to  Mark 
Mowrey,  Deputy  Assistant  U.S.  Trade 
Representative  for  Europe  and  the 
Mediterranean,  Telephone  (202)  395- 
3320. 

SUPPLEMENTARY  INFORMATION: 
1.  Background  Information 

On  April  16,  2003,  Poland,  Hungary-, 
Czech  Republic,  Slovakia,  Slovenia, 
Latvia,  Lithuania,  Estonia,  Malta  and 
Cyprus  signed  a  Treaty  of  Accession  to 
the  European  Union.  Follow^ing 
ratification  of  the  Treaty^by  current  EU 
member  States  and  by  the  acceding 
countries,  the  acceding  countries  are 
expected  to  join  the  EU  formally  on  May 
1,  2004. 

As  part  of  the  EU  accession  process, 
the  accession  countries  are  required  to 
adopt  the  EU's  common  body  of  law  or 
acquis  communautaire.  This  will  entail, 
inter  alia,  adoption  by  the  accession 
coimtries  of  the  EU's  common  external 
tariffs  for  goods  imported  from  third 
countries,  possible  adoption  or 
alteration  by  the  accession  countries  of 
tariff  rate  quotas  (TRQs)  on  various 
products  (to  make  thejn  compatible  with 
EU  TRQs),  and  harmonization  of 
accession  country  regulatory 
requirements  widi  EU  regulations 
affecting  the  import  of  various  good  and 
services. 

Under  WTO  rules,  the  EU  must  notify 
other  WTO  members  of  its  intent  to 
modify  or  withdraw  market  access 
commitments  it  has  made  on  goods  and 
services  in  order  to  expand  the  EU  to 
include  the  accession  countries.  To 
date,  the  EU  has  not  sent  such 
notifications  to  the  WTO,  though  the 
United  States  expects  these  to  be  made 
promptly. 

Goods 

Applicable  GATT 1994  Procedures:  If 
a  WTO  Member  joining  a  customs  union 
plans  to  raise  a  duty  rate  on  a  product 
which  is  bound  in  its  WTO  Schedule  of 
concessions  (a  "tariff  concession"),  it 
may  renegotiate  ttife  tariff  concession  On 
that  product  under  Article  XXIV:6  of  the 
General  Agreement  on  Tariffs  and  Trade 
1994  ("GATT  1994")  and  the 
procedures  of  GATT  1994  Article 
XXVin.  This  renegotiation  may  result  in 
the  provision  of  compensation  (for 
example,  reduction  of  duties  on  other 


products)  tha ;  is  no  less  favorable  to 
trade  than  thi  original  tariff  concession. 

Submissioi  s:  The  public  is 
encouraged  t(  i  identify  on  a  country- 
specific  basis  where  the  accession 
countries'  ad  )ption  of  the  EU  common 
external  tarif  will  result  in  tariff 
increases  or  c  hanges  to  tariff-rate  quotas 
{TRQs)  affect  ng  U.S.  commercial 
interests  in  tl  e  accession  countries.  The 
accession  coi  ntries  also  will  likely  alter 
their  TRQs  to  bring  them  more  into  line 
with  EU  TRQ  5.  The  public  also  is  asked 
to  evaluate  th  3  potential  for:  (1)  Changes 
to  current  TR  ^s  in  terms  of  rates  or 
volume  of  the  TRQ;  {2)  the  loss  of 
existing  TRQ ;  in  the  accession 
countries;  or  3)  the  imposition  of  new 
TRQs  where  1  hey  do  not  currently  exist 
in  the  accessi  an  countries. 

Current  tar  ff  rates  for  the  EU  and 
Malta  and  Cy  arus  can  be  obtained  by 
calling  the  D(  partment  of  Commerce's 
Trade  Inform  ition  Center  at  1-800- 
USA-TRADE  Alternatively,  the  EU 
common  exte  rnal  tariff  schedule  can  be 
accessed  at  h  tp://www.trade.gov/td/tic/ 
tariff /euschi  dale /index. htm.  Tariff 
rates  for  Esto  lia,  Latvia,  Lithuania, 
Poland,  Czec  i  Republic,  Slovakia  and 
Slovenia  can  Je  obtained  by  calling  the 
Central  and  E  istem  Europe  Business 
Information  Qenter  (CEEBIC)  at  (202) 
482-2645. 

Ser\'ices 

Applicable 
V,  paragraph 


provides  that 


GATS  Procedures:  Article 
of  the  General 
Agreement  oA  Trade  in  Services  (GATS) 


if  a  WTO  Member  intends 


to  modify'  or  '  withdraw  a  specific  GATS 
is  a  result  of  joining  an 


commitment 

economic  integration  agreement  such  as 

a  customs  un 

days  advance 

modification 


on,  it  must  provide  90 

notice  of  such 

and  follow  the  applicable 
procedures  s«  t  out  in  GATS  Article  XXI. 
Paragraph  2  c  f  Article  XXI  provides  that 
WTO  Membe  s  who  believe  they  may  be 
affected  by  th  s  proposed  modification  of 
commitments  can  request  negotiations 
with  the  mod  fying  Member  with  the 
purpose  of  re  iching  an  agreement  on 
compensatioi  for  the  proposed 
modification, 

The  access:  on  countries'  joining  of  the 
EU  may  also  (ntail  modification  of  the 
exiting  lists  of  MFN  exemptions 
maintained  b  f  the  EU  or  the  accession 
countries  unc  er  GATS  Article  II.  The 
United  States  maintains  that  the  EU 
must  engage '  hrough  a  separate  WTO 
process  (nam  ;ly  a  waiver  process  under 
Article  IX  of  i  he  Agreement  Establishing 
the  WTO)  wi  h  its  partners  in  cases 
where  modifi  cations  to  MFN  exemption 
lists  are  cont*  mplated.  However, 
comments  frc  m  the  public  on 
anticipated  ti  ade  impacts  implied  by  a 


consolidation  of  the  existing  accession 
country  and  EU  MFN  exemptions  lists 
are  also  solicited  through  this  notice. 

Submissions:  The  public  is  advised  to 
examine  the  existing  GATS  schedules  of 
specific  commitments  and  lists  of  most- 
favored-nation  exemptions  of  the  EU  in 
comparison  with  those  of  Poland, 
Hungary,  Czech  Republic,  Slovakia, 
Slovenia,  Latvia,  Lithuania,  Estonia, 
Malta  and  Cyprus  to  determine  whether 
changes  implied  through  consolidation 
of  the  schedules  and  lists  would 
adversely  impact  U.S.  commercial 
interests.  The  existing  schedules  and 
lists  are  accessible  through  the  WTO's 
Services  Database  Web  site,  http:// 
tsdb.wto.org/wto/WTOHomepublic.htm. 
From  that  site,  click  on  "Pre-defined 
Reports"  and  then  "All  Sectors  in  Each 
Country." 

Other  regulatory  measures 

Adoption  of  the  EU  acquis  s 

communautaire  by  the  accession 
countries  will  entail  adoption  of  the 
EU's  standards,  regulations  and 
conformity  assessment  procedures, 
including  sanitary  and  phytosanitary 
requirements,  testing,  certification, 
labeling  requirements,  etc.  The 
accession  countries  will  also  be 
obligated  to  impose  import  restrictions, 
quantitative  restrictions  and 
antidumping  orders  similar  to  those  of 
the  EU.  "The  public  is  encouraged  to 
comment  where  appropriate  on  how  the 
introduction  of  these  types  of  regulatory 
measures  would  affect  U.S.  commercial 
interests. 

Supportive  Data  and  Recommendations 
for  Compensation 

All  submissions  should  describe  the 
product  or  service  in  question,  and  in 
the  case  of  products,  should  include  the 
Harmonized  System  tariff  heading(s). 
Submissions  should  describe  the 
current  market  access  for  the  products 
or  services,  including  value  and 
quantity  of  exports,  any  existing 
problems,  and  should  identify  changes 
that  are  anticipated  upon  accession 
countries'  entry  into  the  EU. 

Submissions  may  also  include 
recommendations  for  appropriate 
compensation  the  United  States  might 
seek  for  instances  of  diminished  market 
access.  These  recommendations  could 
include  such  items  as  reductions  in  the 
EU  common  external  tatiff  on  goods, 
improvements  to  EU  market  access 
commitments  on  goods  and  services,  or 
other  changes  in  the  EU  trade  regime  for 
goods  and  services. 

2.  Requirements  for  Submissions 

To  ensure  prompt  and  full 
consideration  of  responses,  USTR 
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strongly  recommends  that  interested 
persons  submit  comments  by  electronic 
mail  to  the  following  e-mail  address: 
FR0094@ustr.gov.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "May  2004  EU 
Enlargement."  Documents  should  be 
submitted  in  WordPerfect.  MSWord,  or 
text  (.TXT)  files.  Supporting 
documentation  submitted  as 
spreadsheets  is  acceptable  in  Quattro 
Pro  or  Excel  format.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin  with 
the  character  "P-".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 
submitted  information.  Persons  who 
make  submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  submissions  will  be  placed  in 
a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5,  except  - 
confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6  must  be 
clearly  marked  "Business  Confidential" 
at  the  top  of  each  page,  including  any 
cover  letter  or  cover  page,  and  must  be 


accompanied  by  a  non-confidential 
summary  of  the  confidential 
information.  All  public  documents  and 
non-confidential  summaries  will  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  in  Room  3  of  the 
Annex  of  the  Office  of  the  USTR,  1724 
F  Street.  NW.,  Washington,  DC  20508. 
An  appointment  to  review  the  file  may 
be  made  by  calling  (202)  395-6186.  The 
USTR  Reading  Room  is  generally  open 
to  the  public  from  10  a.m.-12  noon  and 
1-4  p.m.,  Monday  through  Friday. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

Carmen  Suro-Bredie, 

Chairperson.  Trade  Policy  Staff  Committee. 
|FR  Doc.  03-23571-Filed  9-15-03:  8:45  am] 

BILLING  CODE  3190-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

September  9.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement! s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 


Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room 
11000,  1750  PennsvlvaniaAvenue,  NW, 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  October  16,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1 545-0140. 

Form  Number:  IRS  Forms  2210  and 
2210-F. 

Type  of  Review:  Extension. 

Title:  Underpayment  of  Estimated  Tax 
by  Individuals,  Estates,  and  Trusts 
(2210);  and  Underpayment  of  Estimated 
Tax  bv  Farmers  cind  Fishermen  (2210- 
F). 

Description:  Internal  Revenue  Code 
section  6654  imposes  a  penalty  for 
failure  to  pay  estimated  tax.  These  forms 
are  used  by  taxpayers  to  determine 
whether  they  are  subject  to  the  penalty 
for  failure  to  pay  estimated  tax.  These 
forms  are  used  by  taxpayers  to 
determine  whether  they  are  subject  to 
the  penalty  and  to  compute  the  penalty 
if  it  applies.  The  Service  uses  this 
information  to  determine  whether  the 
taxpayer  is  subject  to  the  penalty,  and 
to  verify  the  penalty  amount. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  900.000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


ShCirl  method 


Regular  method 


Recordkeeping i  19  min 13  mm. 

Learning  about  the  law  or  the  form 15  min '  31  mm. 

Preparing  the  form ;  39  mm .H'Z'ZZ.  2  hr..  03  min. 

Copying,  assembling,  and  sending  the  form  to  the  IRS  i  20  min  45  mm. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,519,500  hours. 

OMB  Number:  1545-0142. 

Form  Number:  IRS  Form  2220.    , 

Type  of  Review:  Extension. 

Title:  Underpayment  of  Estimated  Tax 
by  Corporations. 


Form 


Description:  Form  2220  is  used  bv 
corporations  to  determine  whether  thev 
are  subject  to  the  penalty  for 
underpayment  of  estimated  tax  and,  if 
so,  the  amount  of  the  penalty.  The  IRS 
uses  Form  2220  to  determine  if  the 
penalty  was  correctly  computed. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  778.080. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper: 


Recordkeeping 


Learnmg  about  the  law  and  the  form 


Preparing  and 

sending  the  form 

to  the  IRS 


2220 


32  hr,  31  min  1  hr.,  5  min 


2220,  Schedule  A,  Part  I  22  hr.  43  min ; '  Q  miii 


2220, 
2220, 


Schedule  A, 
Schedule  A, 


Part 
Part 


10  hr,  31  min  18  mm 

6  hr.  13  min 0  min  . 


1  hr.,  40  min. 
22  min. 
28  mm. 
06  min. 
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Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  26.183,298 
hours. 

OMB  Number:  1545-0393. 

Form  Number:  Letter  109C. 

Type  o//?ev'ien';  Extension. 

Title:  Return  Requesting  Refund 
Unlocatable  or  Not  Filed;  Send  Copy. 

Description:  The  code  requires  tax 
returns  to  be  filed.  It  also  authorizes  IRS 
to  refund  any  overpayment  of  tax.  If  a 
taxpayer  inquires  about  their  non- 
receipt  or  refund  and  no  return  is  found, 
this  letter  is  sent  requesting  the  taxpayer 
to  file  another  return. 

Respondents:  Business  oi  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
18,223. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,513  hours. 

OMB  Number:  1545-1680. 

Form  Number:  IRS  Form  706-D. 

Type  of  Review:  Extension. 

Title:  United  States  Additional  Estate 
Tax  Return  Under  Code  Section  2057. 

Description:  Form  706-D  is  used  by 
individuals  to  compute  and  pay  the 
additional  taxes  due  under  Code  section 
2057.  IRS  uses  the  information  to 
determine  that  the  taxes  have  been 
properly  computed. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
.180. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 39  min. 
Learning  about  the  law  or  the  form — 45 

min. 
Preparing  the  form — 56  min. 
Copying,  assembling,  and  sendingihe 

form  to  the  IRS — 34  min. 

Frequency  of  Response:  Other 
(Section  2057  taxable  event). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  530  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitutidn  Avenue,  NW, 
Washington,  DC  20224,  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington.  DC  20503,  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-23516  Filed  9-15-03;  8:45  am) 

MUJNG  CODE  4S30-01-P 


DEPARTME^  T  OF  THE  TREASURY 


Senior  Executive 
Offices  2003 
Review  Boar  I 


Service  Departmental 
'erformance/Bonus 


August  28.  2001 
AGENCY:  Trea ! 
ACTION:  Noticfe 
Departmenta 
Bonus  Reviev ' 


ur\'  Department. 

of  Members  of  the 
Offices  Performances/ 

Board. 


SUMMARY:  Pui  suant  to  5  U.S.C. 
4314(c)(4),  th  s  notice  announces  the 
appointment  af  members  of  the 
Departmental  Offices  Performance/ 
Bonus  Reviev '  Board.  The  purpose  of 
this  Board  is  o  review  and  make 
recommendal  ions  concerning  proposed 
Performance  i  ippraisals,  ratings,  bonuses 
and  other  app  ropriate  personnel  actions 
for  incumben  s  of  SES  positions. 

Compositia  n.  of  Departmental  Board: 
The  Board  sh  ill  consist  of  at  least  three 
members.  In  [  le  case  of  an  appraisal  of 
a  career  appo  ntee,  more  than  half  the 
members  sha  1  consist  of  career 
appointees.  T  le  names  and  titles  of  the 
Boards  members  are  as  follows: 

Adams,  Timo  ;hy,  Chief  of  Staff 
Bezdek,  Roge  ,  Senior  Advisor  for  Fiscal 

Managemei  it 
Cameron  Jr.,  J Lrthur,  DAS 

(Appropria  ions  &  Management) 
Carleton,  Nor  nan,  Director,  Office  of 

Federal  Fin  ance  &  Policy  Analysis 
Conteras,  Reh  ecca.  Human  Capital 

Officer 
Demarco.  Ed\?ard.  Director,  Office  of 

Govemmen  t  Sponsored  Enterprises 

Policy 
Dohner,  Robe  i.  Senior  Advisor  to  DAS 

(Internatioi  al  Monetary  &  Financial 

Policy) 
Fall  III,  James  DAS  (Technical 

Assistance  'olicy) 
Froehlich,  Ca  1,  Director,  Office  of 

Strategic  PI  mning 
Gerardi,  Gera  dine.  Director  for  Business 

Taxation 
Hammond,  Di  )nald.  Fiscal  Assistant 

Secretary 
Hudson,  Ban- ',  Deputy  Chief  Financial 

Officer 
Kiefer,  Donali  I,  Director,  Office  of  Tax 

Analysis 
Lee,  Nancy,  E  AS  (Eurasia  &  Middle 

East) 
Lingebach,  Ja  nes.  Director,  Accounting 

&  Internal  C  lontrol 
Lingrell,  David,  Director,  Treasury 

Building  &  ^nex  Restoration  & 

Renovation! Building  Program 
Loevinger,  Datvid,  Director,  Office  of 

East  Asian  Kations 
Lyon.  Andrev  r,  DAS  (Tax  Analysis) 
Mathiasen,  Ki  iren.  Director,  Office  of 

Central  &  Eastern  European  Nations 
McFadden,  William,  Senior  Policy 

Advisor 


Monroe,  David,  Director,  Office  of  Cash 

and  Debt  Management 
Murden,  William,  Director,  Office  of 

International  Banking  &  Security 

Markets 
Newcomb,  Robert,  Director,  Office  of 

Foreign  Assets 
Nunns,  James,  Director  for  Individual 

Taxation 
Piatt,  Joel,  Director  for  Revenue 

Estimating 
Randolph,  William,  Director  for 

International  Taxation 
Reid,  Robert,  DAS  for  Accounting 

Operations 
Romey,  Michael,  Special  Assistant  to 

the  Secretary  (National  Security) 
Schuerch,  William,  Deputy  Assistant 

Secretary  (International  Development. 

Debt  &  Environment  Policy) 
Shaw,  Mary  Beth,  Director,  DC  Pensions 

Project  Office 
Sills,  Gay,  Director,  Office  of 

International  Investment 
Smith  III,  George,  Director,  Office  of 

Technical  Assistance 
Sobel,  Mark,  Deputy  Assistant  Secretary 

(International  Monetary  &  Financial 

Policy) 
Solomon,  Eric,  DAS  (Regulatory  Affairs) 
Stedman,  Louellen,  Director,  Office 

International  Monetary  Affairs 
Tvardek,  Steven,  Director,  Office  of 

Trade  Finance 
Warthin,  Thomas,  Director,  Office  of 

Financial  Services  Negotiations 
Wright  Jr.,  Earl,  Workforce  Management 
DATES:  Membership  is  effective  on  the 
date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Hickson-Smith,  Department  of  the 
Treasury,  Office  of  Human  Resources, 
HR  Management  Specialist,  15th  and 
Pennsylvania  Ave.,  NW., 
Washington.DC  20220,  Telephone:  202- 
622-1690. 

This  notice  does  not  meet  the  Department's 
criteria  for  significant  Regulations. 

Catherine  Hickson-Smith, 

Human  Resources  Management  Specialist. 
[FR  Doc.  03-23517  Filed  9-15-03;  8:45  am] 

BILLING  CODE  4811-20-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8082 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
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burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8082,  Notice  of  Inconsistent  Treatment 
or  Administrative  Adjustment  Request 
(AAR). 

DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
2003  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL.A.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Inconsistent 
Treatment  or  Administrative 
Adjustment  Request  (AAR). 

OMB  Number:  1545-0790. 

Form  Number:  8082. 

Abstract:  A  partner,  S  corporation 
shareholder,  or  the  holder  of  a  residual 
interest  in  a  real  estate  mortgage 
investment  conduit  (REMIC)  generally 
must  report  items  consistent  with  the 
way  they  were  reported  by  the 
partnership  or  S  corporation  on 
Schedule  K-1  or  by  the  REMIC  on 
Schedule  Q.  Also,  an  estate  or  domestic 
trust  beneficiary,  or  a  foreign  trust 
owner  or  beneficiary,  is  subject  to  the 
consistency  reporting  requirements  for 
returns  filed  after  August  5,  1997.  Form 
8082  is  used  to  notify  the  IRS  of  any 
inconsistency  between  the  tax  treatment 
of  items  reported  by  the  partner, 
shareholder,  etc.,  and  the  way  the  pass- 
through  entity  treated  and  reported  the 
same  item  on  its  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
10,700. 

Estimated  Time  Per  Respondent:  7  hr., 
9  min. 

Estimated  Total  Annual  Burden 
Hours:  76,557. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  Ail 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  10,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

|FR  Dot:.  03-2.1603  Filed  9-15-03:  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-GS(D) 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 


comments  concerning  Form  706-GS(D), 
Generation-Skipping  Transfer  Tax 
Return  for  Distributions. 
DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information- or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
(202)  622-6665.  or  at  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
through  the  Internet,  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Generation-Skipping  Transfer 
Tax  Return  for  Distributions. 

OMB  Number:  1545-1144. 

Form  Number:  706-GS(D). 

Abstract:  Form  706-GS(D)  is  used  by 
persons  who  receive  taxable 
distributions  from  a  trust  to  compute 
and  report  the  generation-skipping 
transfer  tax  imposed  by  Internal 
Revenue  Code  section  2601.  IRS  uses 
the  information  to  verify  that  the  tax  has 
been  properly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  1 
hour,  5  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,080. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a. collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
-  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technologT,';  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  9.  200,3. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-2.3604  Filed  9-15-03;  8:45  ami 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service    . 

Proposed  Collection;  Comment 
Request  for  Form  5306 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasur\',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  inviteslhe  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Piib. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  5306, 
Application  for  Approval  of  Prototype 
or  Employer  Sponsored  Individual 
Retirement  Account. 

DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
2003  to  be  assured  of  consideratioli. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
tlirough  the  Internet,  at 
AlIan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 


Title:  App  ication  for  Approval  of 
Prototype  or  employer  Sponsored 
Individual  R  (tirement  Account. 

OMB  Num  jer:  1545-0390. 

Form  Nun  her:  5306. 

Abstract: '.  his  application  is  used  by 
.employers  w  lo  want  to  establish  an 
individual  re  tirement  account  trust  to  be 
used  by  theii  employees.  The 
application  i ;  also  used  by  banks  and 
insurance  co  npanies  that  want  to 
establish  apf  roved  prototype  individual 
retirement  ac  counts  or  annuities.  The 
data  collecte  i  are  used  to  determine  if 
the  individui  il  retirement  account  trust 
or  annuity  ct  ntract  meets  the 
requirement!  of  Code  section  408(a), 
408(b),  or  40  \[c)  so  that  the  IRS  may 
issue  an  appi  oval  letter. 

Current  Ac  tions:  There  are  no  changes 
being  made  1 3  the  form  at  this  time. 

Type  of  Re  i'ieiv:  Extension  of  a 
currently  ap;  iroved  collection. 

Affected  P  iblic:  Business  or  other  for- 
profit  organi;  :ations. 

Estimated  Wumber  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  13 
hr..  8  min. 

Estimated  Total  Annual  Burden 
Hours:  7,878 

The  follow  ing  paragraph  applies  to  all 
of  the  collecl  ions  of  information  covered 
by  this  notici  r. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  cc  Ihection  of  information 
displays  a  va  id  OMB  control  number. 
Books  or  reci  rds  relating  to  a  collection 
of  informatic  n  must  be  retained  as  long 
as  their  cont(  nts  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retusns  and 
tax  return  in  ormation  are  confidential, 
as  required  t  y  26  U.S.C.  6103. 

Request  fo  •  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0  VIB  approval.  All 
comments  w  11  become  a  matter  of 
public  recorc  .  Comments  are  invited  on: 

(a)  Whether  i  he  collection  of 
information  s  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  inch  ding  whether  the 
information  ihall  have  practical  utility; 

(b)  the  accur  icy  of  the  agency's  estimate 
of  the  burdei  i  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utili  y.  and  clarity  of  the 
information  o  be  collected;  (d)  ways  to 
minimize  th(  t  burden  of  the  collection  of 

.information  )n  respondents,  including 
through  the  i  ise  of  automated  collection 
techniques  a  r  other  forms  of  information 
technology;  i  nd  (e)  estimates  of  capital 
or  start-up  c(  sts  and  costs  of  operation, 


maintenance,  and  purchase  of  services 
to  provide  information. 

■Approved:  September  10,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  03-23605  Filed  9-15-03:  8:45  am] 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  97-45 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-45,  Highly  Compensated  Employee 
Definition. 

DATES:  Written  comments  should  be 
received  on  or  before  November  17. 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  notice  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Highly  Compensated  Employee 
Definition. 

OMB  Number:  1545-1550. 

Notice  Number:  Notice  97-45. 

Abstract:  Notice  97-45  provides 
guidance  on  the  definition  of  highly 
compensated  employee  (HCE)  within 
the  meaning  of  section  414(q)  of  the 
Internal  Revenue  Code,  as  simplified  by 
section  1431  of  the  Small  Business  Job 
Protection  Act  of  1996,  including  an 
employer's  option  to  make  a  top-paid 
group  election  under  section 
414(q)(l)(B)(ii).  The  notice  requires 
qualified  retirement  plans  that  contain  a 
definition  of  HCE  to  be  amended  to 
reflect  the  statutory  changes  to  section 
414(q). 
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Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
218.683. 

Estimated  Time  Per  Respondent:  18 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  65,605. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  10,  2003.    ■ 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-23613  Filed  9-15-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8582-CR 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8582-CR,  Passive  Activity  Credit 
Limitations. 

DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
2003,  to  be  assiu-ed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW.. 
Washington,  DC  20224,  or  at  (202)  622- 
3945.  or  through  the  Internet  at 
CAROL.  A.  SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Passive  Activity  Credit 
Limitations. 

OMB  Number:  1545-1034. 

Form  Number:  8582-CR. 

Abstract:  Under  Internal  Revenue 
Code  section  469,  j^redits  from  passive 
activities,  to  the  extent  they  do  not 
exceed  the  tax  attributable  to  net  passive 
income,  are  not  allowed.  Form  8582-CR 
is  used  to  figure  the  passive  activity 
credit  allowed  and  the  amount  of  credit 
to  be  reported  on  the  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  .a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
900,000. 

Estimated  Time  Per  Respondent:  7  hi., 
57  min. 

Estimated  Total  Annual  Burden 
Hours:  7,152,300. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 


of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invitedon: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
informa!ion  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  ID.  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
iFR  Doc.  03-23614  Filed  9-15-03;  8:43  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  9117 

AGENCY:  Internal  Revenue  Service  (IRS),, 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  ppoposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
9117,  Excise  Tax  Program  Order  Blank 
for  Forms  and  Publications. 
DATES:  Written  comments  should  be 
received  on  or  before  November  1 7, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
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Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  form  and  instructions  should 
be  directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224.  or  at  (202)  622-3945,  or 
through  the  Internet  at 
CAROLA  .  SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  Program  Order  Blank 
for  Forms  and  Publications. 

OMB  Number:  1545-1096. 

Form  Number:  9117. 

Abstract:  Form  9117  allows  taxpayers 
who  must  file  Form  720  returns  a 
systemic  way  to  order  additional  tax 
forms  and  informational  publications. 

Current  Actions:  There  are  no  ^changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Time  Per  Respondent:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency;  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


CDStS 


C  eo 


and  costs  of  operation, 
,  and  purchase  of  services 
formation. 


or  start-up 
maintenance 
to  provide  i 

Approved:  feeptember  10.  2003 
Glenn  P.  Kirlfand 

IRS  Reports 
|FR  Doc.  03- 
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DEPARTME  ^  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  C  sllection;  Comment 
Request  for  Revenue  Procedures  97- 
36,  97-38,  97-39,  and  2002-9 

AGENCY:  Int^nal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Noti  :e  and  request  for 

comments. 


SUMMARY 

Treasury,  as 
to  reduce 
burden, 
other  Federc  1 
opportunity 
and/or  cont 
collections 
Paperwork 
Public  Law 
3506(c 


e  Department  of  the 
part  of  its  continuing  effort 
pa  aerwork  and  respondent 
invijes  the  general  public  and 
agencies  to  take  this 
to  comment  on  proposed 
uing  information 
IS  required  by  the 

uction  Act  of  1995, 
04-13  (44  U.S.C. 
)(2)(A{)).  Currently,  the  IRS  is 


1 11 


Fedi 


concernmg 
Prcfcedures  97-36,  97-38,  97- 
9,  Changes  in  Methods  of 


soliciting  cojnments 
Revenue 
39,  and  200 
Accounting. 
DATES:  Written 
received  on 
2003. to  be 


4s 
ADDRESSES: 

to  Glenn  P. 
Serv^ice,  roo»i 
Avenue  NW 
FOR  FURTHEF 
Requests  for 
copies  of  th( 
be  directed 
Revenue 
Constitution 
DC  20224 
through  the 
CAROL.  A. 


Sen- 


SA 


comments  should  be 
ir  before  November  17, 
sured  of  consideration. 
3irect  all  written  comments 
irkland.  Internal  Revenue 
6411,  1111  Constitution 
•  Washington,  DC  20224.. 
INFORMATION  CONTACT: 
additional  information  or 
revenue  procedures  should 
Carol  Savage  at  Internal 
ice,  room  6407,  1111 
Avenue  NW.,  Washington, 
at  (202) 622-3945,  or 
nternet  at 


VAGE@irs.gov. 


SUPPLEMENT  kRY  INFORMATION: 

Title:  Cha:  iges  in  Methods  of 
Accounting 

OMB  Nuiiber 

Revenue 
Revenue  Prdcedures 
39,  and  200; 

Abstract 
the  four 
in  order  for 
determine  vdheth 
properly  is 
method  of 
conditions 


1545-1551. 
procedure  Numbers: 

97-36. 97-38. 97- 
-9. 

he  information  collected  in 
revenue  procedures  is  required 
he  Commissioner  to 
er  the  taxpayer 
lequesting  to  change  its 
ai  :counting  and  the  terms  and 
the  change. 


Current  Actions:  There  are  no  changes 
being  made  to  these  revenue  procedures 
at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  farms. 

Estimated  Number  of  Respondents: 
23.545 

Estimated  Time  Per  Respondent:  9 
hours,  27  minutes. 

Estimated  Total  Annual  Burden 
Hours:  222A54. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records" relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  10,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  03-23616  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Development  of 
Property  at  the  Department  of  Veterans 
Affairs  Medical  Center,  Portland,  OR 

agency:  Department  of  Veterans  Affairs. 
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ACTION:  Notice  of  intent  to  designate. 

summary:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA)  is 
designating  six  acres  of  land  at  the 
Department  of  Veterans  Affairs  Medical 
Center,  Vancouver,  Washington,  for  an 
enhanced-use  leasing  development.  The 
Department  intends  to  enter  into  a  75- 
year  lease  of  real  property  with  a  lessee/ 
developer  who  will  finance,  design, 
develop,  maintain  and  manage  a 
community  and  health  services  facility, 
at  no  cost  to  VA. 


FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  Chambers,  Capital  Asset 
Management  and  Planning  Service 
(182C),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420,  (202)  565-6554. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
Section  8161  et  seq.  specifically 
provides  that  the  Secretary  may  enter 
into  an  enhanced-use  lease  if  he 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 


activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adverselv 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property 
or  result  in  improved  services  to 
veterans.  This  project  meets  these 
requirements. 

Approved:  March  24.  2003. 
Anthony  J.  Principi. 

Secretary  of  Veterans  Affairs. 

IFR  Doc.  03-235 12r  Filed  9-15-03;  8:45  afn] 
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Corrections 

Federal  Register 

Vol.  68,  No.  179 

Tuesday,  September  16,  2003 

This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMEI JT  OF  LABOR 
29  CFR  Part  31 

RIN1291-AAn 

Nondiscrimi  lation  on  the  Basis  of 
Race,  Color,  or  National  Origin  in 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Receiving  Ff  deral  Financial 
Assistance;  Nondiscrimination  on  the 
Basis  of  Ag^  in  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 


August  26,  2003,  make  the  following 
corrections: 

§31.6    [Corrected] 

1.  On  page  51367,  in  §  31.6,  in  the 
table,  in  the  column  titled  "Remove",  in 
the  eighth  line,  "that  program  that" 
should  read,  "that  program". 

2.  On  the  same  page,  in  the  same 
section,  in  the  same  table,  in  the  column 
titled  "Add",  in  the  fourth  line, 
"assistance"  should  read,  "that 
assistance". 

IFR  Dor.  C3-21140  Filed  9-15-03;  8:45  am] 

BILLING  CODE  1505-01-D 


Correction 

In  rule  dodument 
on  page  51334 


03-21140  beginning 
in  the  issue  of  Tuesday, 


o     ^       \ 


Tuesday, 
September  16,  2003 


Part  n 

Department  of 
Housing  and  Urban 
Development 

Section  8  Housing  Assistance  Payments 
Program — Contract  Rent  Annual 
Adjustment  Factors,  Fiscal  Year  2004; 
Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4869-N-01] 

Section  8  Housing  Assistance 
Payments  Program — Contract  Rent 
Annual  Adjustment  Factors,  Fiscal 
Year  2004 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  revised  contract  rent 
Annual  Adjustment  Factors. 

SUMMARY:  This^notice  announces 
revised  Annual  Adjustment  Factors 
(AAFs)  for  adjustment  of  Section  8 
contract  rents  on  housing  assistance 
payment  contract  anniversaries  for 
calendar  months  commencing  after  the 
date  of  publication  of  this  notice.  The 
AAFs  are  based  on  a  formula  using  data 
on  residential  rent  and  utilities  cost 
changes  from  the  most  current  Bureau  of 
Labor  Statistics  Consumer  Price  Index 
(CPI)  survey  and  from  HUD's  Random 
Digit  Dialing  (RDD)  rent  change  surveys. 
EFFECTIVE  DATE:  September  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit,  Housing  Voucher 
Management  and  Operations  Division, 
Office  of  Public  Housing  and  Voucher 
Programs.  (2021  708-0477,  can  respond 
to  questions  relating  to  use  of  AAFs  in 
the  Section  8  Project-based  Certificate 
and  Moderate  Rehabilitation  programs; 
Allison  Manning,  Office  of  Special 
Needs  Assistance  Programs,  Office  of 
Community  Planning  and  Development, 
(202)  708-1234,  for  questions  regarding 
the  Single  Room  Occupancy  Moderate 
Rehabilitation  program;  and  Willie 
Spearmon,  Director,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Office  of  Housing,  (202)  708-3000,  for 
questions  relating  to  all  other  Section  8 
programs.  Marie  L.  Lihn,  Economic  and 
Market  Analysis  Division,  Office  of 
Policy  Development  and  Research,  (202) 
708-0590,  is  the  contact  for  technical 
information  regarding  the  development 
of  the  schedules  for  specific  areas  or  the 
methods  used  for  calculating  the  AAFs. 
(These  are  not  toll-free  numbers.)  The 
mailing  address  for  above  persons  is: 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0001.  Hearing- 
or  speech-impaired  persons  may  access 
these  niimbers  through  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-80Q-877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
sections  of  this  notice  explain  how 
AAFs  are  applied  to  various  Section  8 
programs: 

•  Section  1-How  AAFs  are  used  in 
particular  Section  8  Project-based 
Assistance  programs. 


•  Section 
the  statutory 
AAFs. 

•  Section 
rent  in  three 
categories. 

•  Section 
applicable 

•  Section 

•  Section 
AAFs. 


2 — When  and  how  to  apply 
1  percent  reduction  to 

} — Procedures  for  adjusting 
Section  8  program 

i — How  to  find  the 
A(\F. 
} — Geographic  Areas. 
>— ^How  HUD  calculates 


I.  Applying  ^Fs  to  Various  Section  8 
Programs 

AAFs  esta  )lished  by  this  notice  are 
used  to  adju!  t  contract  rents  for  units 
assisted  in  a  irtain  Section  8  Housing 
Assistance  P  lyments  programs,  during 
the  original  I  i.e..  pre-renewal)  term  of 
the  housing  i  issistance  payments  (HAP) 
contract.  Thiee  categories  of  Section  8 
programs  us4  the  AAFs: 

Category  1  —The  Section  8  New 
Constructior  and  Substantial 
Rehabilitatio  n  programs  and  the  Section 
8  Moderate  I  ehabilitation  program. 

Category  2  —The  Section  8  Loan 
Managemenl  (LM)  and  Property 
Disposition  I PD)  programs. 

Category  3  — The  Section  8  Project- 
based  Certifi  :ate  (PBC)  program. 

Each  Secti  in  8  program  category  uses 
the  AAFs  diJ  ferently.  The  specific 
application  (  f  the  AAFs  is  determined 
by  the  law,  t  le  HAP  contract,  and 
appropriate  )rogram  regulations  or 
requirement! . 

AAFs  are  i  lot  used  in  the  voucher 
program,  or  \  o  determine  renewal  rents 
or  budget-ba  ;ed  rents. 

•  Benewa.  Rents.  AAFs  are  not  used 
to  determine  renewal  rents  after 
expiration  o;  the  original  Section  8  HAP 
contract  (eitl  er  for  projects  where  the 
Section  8HJ  P  contract  is  renewed 
under  a  resti  acturing  plan  adopted 
under  24  CF  I  part  401 ;  or  renewed 
without  restructuring  under  24  CFR  part 
402).  In  general,  renewal  rents  are 
determined  oy  applying  a  state-by-state 
operating  coit  adjustment  factor  (OCAF) 
published  b^  HUD. 

•  Vouchen  Program.  AAFs  are  not 
used  for  any  purpose  in  the  Section  8 
voucher  pronam. 

•  Budget-tased  Rents.  AAFs  are  not 
used  for  budget-based  rent  adjustments. 
For  projects  teceiving  Section  8 
subsidies  unjler  the  LM  program  (24 
CFR  part  888,  subpart  A)  or  under  the 
PD  program  (24  CFR  part  886,  subpart 
C),  contract  tents  are  adjusted,  at  HUD's 
option,  either  by  applying  the  AAFs  or 
by  budget-balsed  adjustments  in 
accordance  ^ith  24  CFR  207.19(e). 
Budget-basea  adjustments  are  used  for 
most  Section  8/202  projects. 

•  Certificcte  Progmm.  In  the  past, 
AAFs  were  v  sed  to  adjust  the  contract 


rent  (including  manufactiired  home 
space  rentals)  in  the  tenant-based 
certificate  program.  However,  this 
program  has  now  been  terminated.  All 
tenancies  in  the  tenant-based  certificate 
_  program  have  been  converted  to  the 
Housing  Choice  Voucher  program. 
AAFs  are  still  used  for  adjustment  of 
contract  rent  for  outstanding  HAP 
contracts  under  the  project-based 
certificate  program. 

How  AAF  Is  Applied  in  the  Moderate 
Rehabilitation  Programs 

Under  the  Section  8  Moderate 
Rehabilitation  program  (both  the  regular 
program  and  the  single  room  occupancy 
program),  the  public  housing  agency 
(PHA)  applies  the  AAF  to  the  base  rent 
component  of  the  contract  rent,  not  the 
full  contract  rent.  For  the  other  covered 
programs,  the  AAF  is  applied  to  the 
whole  amount  of  the  pre-adjustment 
contract  rent. 

11.  When  To  Use  Reduced  AAF  (From 
AAF  Table  2) 

In  accordance  with  section  8(c)(2)(A) 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437f(c)(2)(A)),  the  AAF 
is  reduced  by  0.01: 

— For  all  tenancies  assisted  in  the 
Section  8  PBC  program. 

— In  other  Section  8  programs,  for  a  unit 
occupied  by  the  same  family  at  the 
time  of  the  last  annual  rent 
adjustment  (and  where  the  rent  is  not 
reduced  by  application  of 
comparability  (rent  reasonableness)). 

The  law  provides  that; 

Except  for  assistance  under  the  certificate 
program,  for  any  unit  occupied  by  the  same 
family  at  the  time  of  the  last  annual  rental 
adjustment,  where  the  assistance  contract 
provides  for  the  adjustment  of  the  maximum 
monthly  rent  by  applying  an  annual 
adjustment  factor  and  where  the  rent  for  a 
unit  is  otherwise  eligible  for  an  adjustment 
based  on  the  full  amount  of  the  factor,  0.01 
shall  be  subtracted  from  the  amount  of  the 
factor,  except  that  the  factor  shall  not  be 
reduced  to  less  than  1.0.  In  the  case  of 
assistance  under  the  certificate  program,  0.01 
shall  be  subtracted  from  the  amount  of  the 
annual  adjustment  factor  (except  that  the 
factor  shall  not  be  reduced  to  less  than  1.0), 
and  the  adjusted  rent  shall  not  exceed  the 
rent  for  a  comparable  unassisted  unit  of 
similar  quality,  type,  and  age  in  the  market 
area  (42  U.S.C.  1437f(c}(2)(A)). 

To  implement  the  law,  HUD 
publishes  two  separate  AAF  Tables, 
contained  in  Schedule  C,  Tables  1  and 
2,  of  this  notice.  Each  AAF  in  Table  2 
has  been  computed  by  subtracting  0.01 
from  the  annual  adjustment  factor  in 
Table  1. 
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m.  Adjustment  Procedures 

This  section  of  the  notice  provides  a 
broad  description  of  procedures  for 
adjusting  the  contract  rent.  Technical 
details  and  requirements  are  described 
in  HUD  notices.  The  notices  are  issued 
by  the  Office  of  Housing  and  the  Office 
of  Public  and  Indian  Housing. 

Because  of  statutory  and  structural 
distinctions  among  the  various  Section 
8  programs,  there  are  separate  rent 
adjustment  procedures  for  three 
prpgram  categories: 

— The  Section  8  New  Construction  and 
Substantial  Rehabilitation  programs 
(including  the  Section  8  State  Agency 
program);  and  the  Moderate 
Rehabilitation  programs  (including 
the  Moderate  Rehabilitation  Single 
Room  Occupancy  program). 

—The  Section  8  LM  Program  (24  CFR 
part  886,  subpart  A)  and  the  PD 
program  (24  CFR  part  886,  subpart  C). 

— The  Section  8  PBC  program. 

Category  1:  Section  8  New  Construction, 
Substantial  Rehabilitation,  and 
Moderate  Rehabilitation  Programs 

In  the  Section  8  New  Construction 
and  Substantial  Rehabilitation 
programs,  the  published  AAF  factor  is 
applied  to  the  pre-adjustment  contract 
rent.  In  the  Section  8  Moderate 
Rehabilitation  program,  the  published 
AAF  is  applied  to  the  pre-adjustment 
base  rent. 

For  category  1  programs,  the  Table  1 
AAF  factor  is  applied  before 
determining  comparability  (rent 
reasonableness).  Comparability  applies 
if  the  pre-adjustment  gross  rent  (pre- 
adjustment  contract  rent  plus  any 
allowance  for  tenant-paid  utilities)  is 
above  the  published  FMR. 

If  the  comparable  rent  level  (plus  any 
initial  difference)  is  lower  than  the 
contract  rent  as  adjusted  by  application 
of  the  Table  1  AAF,  the  comparable  rent 
level  (plus  any  initial  difference)  will  be 
the  new  contract  rent.  However,  the  pre- 
adjustment  contract  rent  will  not  be 
decreased  by  application  of 
comparability. 

In  all  other  cases  (i.e.,  unless  the 
contract  rent  is  reduced  by 
comparability): 

— The  Table  1  AAF  is  used  for  a  unit 
occupied  by  a  new  family  since  the 
last  annual  contract  aimiversary. 

— The  Table  2  AAF  is  used  for  a  unit 
occupied  by  the  same  family  as  at  the 
time  of  the  last  annual  contract 
anniversary. 


Category  2:  The  Loan  Management 
Program  (24  CFR  Part  886,  Subpart  A) 
and  Property  Disposition  Program  (24 
CFR  Part  886,  Subpart  C) 

At  this  time,  rent  adjustment  by  the 
AAF  in  the  Category  2  programs  is  not 
subject  to  comparability.  (Comparability 
will  again  apply  if  HUD  establishes 
regulations  for  conducting 
comparability  studies  under  42  U.S.C. 
1437f(c){2)(C).)  Rents  are  adjusted  by 
applying  the  full  amount  of  the 
applicable  AAF  under  this  notice. 

The  applicable  AAF  is  determined  as 
follows: 
— The  Table  1  AAF  is  used  for  a  unit 

occupied  by  a  new  family  since  the 

last  annual  contract  aiuiiversary. 
— The  Table  2  AAF  is  used  for  a  unit 

occupied  by  the  same  family  as  at  the 

time  of  the  last  annual  contract 

anniversary. 

Category  3:  Section  8  Project-Based 
Certificate  Program 

The  following  procedures  are  used  to 
adjust  contract  tent  for  outstanding  HAP 
contracts  in  the  Section  8  PBC  program: 
—The  Table  2  AAF  is  always  used.  The 

Table  1  AAF  is  not  used. 
— The  Table  2  AAF  is  always  applied 
before  determining  comparability 
(rent  reasonableness). 
— Comparability  always  applies.  If  the 
comparable  rent  level  is  lower  than 
the  rent  to  owner  (contract  rent)  as 
adjusted  by  application  of  the  Table  2 
AAF,  the  comparable  rent  level  will 
be  the  new  rent  to  owner. 

IV.  How  To  Find  the  AAF 

The  AAFs  are  contained  in  Schedule 
C,  Tables  1  and  2,  of  this  notice.  There 
are  two  columns  in  each  table.  The  first 
column  is  used  to  adjust  contract  rent 
for  units  where  the  highest  cost  utility 
is  included  in  the  contract  rent — i.e., 
where  the  owner  pays  for  the  highest 
cost  utility.  The  second  column  is  used 
where  the  highestcost  utility  is  not 
included  in  the  contract  rent — i.e., 
where  the  tenant  pays  for  the  highest 
cost  utility. 

The  applicable  AAF  is  selected  as 
follows: 

•  Determine  whether  Table  1  or  Table 
2  is  applicable. 

•  In  Table  1  or  Table  2,  locate  the 
AAF  for  the  geographic  area  where  the 
contract  unit  is  located. 

•  Determine  whether  the  highest  cost 
utility  is  or  is  not  included  in  contract 
rent  for  the  contract  unit. 

•  If  highest  cost  utility  is  included, 
select  the  AAF  from  the  column  for 
"highest  cost  included."  If  highest  cost 
utility  is  not  included,  select  the  AAF 
from  the  column  for  "utility  excluded." 


V.  AAF  Areas 

Each  AAF  applies  to  a  specified 
geographic  area  and  to  units  of  all 
bedroom  sizes.  AAFs  are  provided: 
— For  the  metropolitan  parts  of  the  ten 

HUD  regions  exclusive  of  CPI  areas: 
— For  the  nonmetropolitan  parts  of  these 

regions;  and 
— For  separate  metropolitan  AAF  areas 

for  which  local  CPI  survey  data  are 

available. 

With  the  exceptions  discussed  below, 
the  AAFs  shown  in  Schedule  C  use  the 
Office  of  Management  and  Budget's 
(OMB)  most  current  definitions  of 
metropolitan  areas.  HUD  uses  the  OMB 
Metropolitan  Statistical  Area  (MSA)  and 
Primary  Metropolitan  Statistical  Area 
(PMSA)  definitions  for  AAF  areas 
because  of  their  close  correspondence  to 
housing  market  area  definitions. 

The  exceptions  are  for  certain  large 
metropolitan  areeis.  where  HUD 
considers  the  area  covered  by  the  OMB 
definition  to  be  larger  than  appropriate 
for  use  as  a  housing  market  area 
definition.  In  those  areas,  HUD  has 
deleted  some  of  the  counties  that  OMB 
had  added  to  its  revised  definitions.  The 
following  counties  are  deleted  from  the 
HUD  definitions  of  AAF  areas; 


Metropolitan  area 


Deleted  counties 


Chicago.  IL 


Cincinnati-Hamilton, 
OH-KY-IN. 


Dallas,  TX  

Flagstaff,  AZ-UT 

New  Orleans,  LA 

Washington,  DC-VA- 
tWID-WV. 


DeKalb,  Grundy  and 
Kendall  Counties. 

Brown  County,  Ohio: 
Gallatin,  Grant  and 
Pendleton  Counties 
in  Kentucky;  and 
Ohio  County,  Indi- 
ana. 

Henderson  County. 

Kane  County,  Utah 

St.  James  Pansh. 

Berkeley  and  Jeffer- 
son Counties  in 
West  Virgiriia:  and 
Clarke,  Culpeper, 
King  George,  and 
Warren  counties  in 
Virginia. 


Separate  AAFs  are  listed  in  this 
publication  for  the  above  counties.  The 
separate  AAFs  and  the  metropolitan 
area  of  which  they  are'a  part  are 
identified  with  an  asterisk  (*)  next  to 
the  area  name.  The  asterisk  indicates 
that  there  is  a  difference  between  the 
OMB  metropolitan  area  and  the  HUD 
AAF  area  definition  for  these  areas. 

To  make  certain  that  they  are  using 
the  correct  AAFs,  users  should  refer  to 
the  area  definitions  section  at  the  end  of 
Schedule  C.  For  units  located  in 
metropolitan  areas  with  a  local  CPI 
survey,  AAFs  are  listed  separately.  For 
units  located  in  areas  without  a  local 
CPI  survey,  the  appropriate  HUD 
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regional  metropolitan  or 
nonmetropolitan  AAFs  are  used. 

The  AAF  area  definitions  shown  in 
Schedule  C  are  listed  in  alphabetical 
order  by  state.  The  associated  HUD 
region  is  shown  next  to  each  state  name. 
Areas  whose  AAFs  are  determined  by 
local  CPI  surveys  are  listed  first.  All 
metropolitan  CPl  areas  have  separate 
AAF  schedules  and  are  shown  with 
their  corresponding  county  definitions 
or  as  metropolitan  counties.  Listed  after 
the  metropolitan  CPI  areas  (in  those 
states  that  have  such  areas)  are  the  non- 
CPI  metropolitan  and  nonmetropolitan 
counties  of  each  state.  In  the  six  New 
England  States,  the  listings  are  for 
counties  or  parts  of  counties  as  defined 
by  towns  or  cities. 

Puerto  Rico  and  the  Virgin  Islands  use 
the  Southeast  AAFs.  All  areas  in  Hawaii 
use  the  AAFs  identified  in  the  Table  as 
"STATE:  Hawaii,"  which  are  based  on 
the  CPl  survey  for  the  Honolulu 
metropolitan  area.  The  Pacific  Islands 
use  the  Pacific/Hawaii  nonmetropolitan 
AAFs.  The  Anchorage  metropolitan  area 
uses  the  AAFs  based  on  the  local  CPI 
survey;  all  other  areas  in  Alaska  use  the 
Northwest/Alaska  nonmetropolitan 
AAFs. 


VI.  How  HI  D  Calculates  AAFs 

For  Areas  With  CPI  Surveys 
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average  c 
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Included" 
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1990  Censu! 
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heating  cost  > 
rent  of  some 
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umn  in  Schedule  C  was 
y  weighting  the  rent  and 
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umn  in  Schedule  C  was 
y  eliminating  the  effect  of 

that  are  included  in  the 
of  the  units  in  the  CPI 


For  Areas  l\  itbout  CPI  Survevs 


used 


ti) 


(l)HUD 
(RDD)  regio: 
AAFs.  The 
on  a  sampli 
computers 
random  s 
and  keep 
and  process 
are  conducted 
change  factcjrs 


random  digit  dialing 
al  surveys  to  calculate 
I  DD  survey  method  is  based 
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e  of  rental  housing,  dial 
of  the  telephone  calls, 
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to  determine  the  rent 
for  the  metropolitan  parts 


sampl 
track 


(exclusive  of  CPI  areas)  and 
nonmetropolitan  parts  of  the  10  HUD 
regions,  a  total  of  20  surveys. 

(2)  The  change  in  rent  with  the 
highest  cost  utility  included  in  the  rent 
was  calculated  using  the  average  of  the 
ratios  of  gross  rent  in  the  current  year 
RDD  survey  divided  by  the  previous 
year's  for  the  respect  ve  metropolitan  or 
nonmetropolitan  parts  of  the  HUD 
region. 

(3)  The  change  in  rent  with  the 
highest  cost  utility  excluded  (i.e.,  paid 
separately  by  the  tenant)  was  calculated 
in  the  same  manner,  after  subtracting 
the  median  values  of  utilities  costs  from 
the  gross  rents  in  the  two  years.  The 
median  cost  of  utilities  was  determined 
from  the  units  in  the  RDD  sample  which 
reported  that  all  utilities  were  paid  by 
the  tenant. 

Accordingly,  HUD  publishes  these 
Annual  Adjustment  Factors  for  the 
Section  8  Housing  Assistance  Payments 
programs  as  set  forth  in  the  Tables. 

Dated:  September  9,  200,3. 
Mel  Martinez, 

Secretary. 

BILLING  CODE  4210-«2-P 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 
ALABAMA  (SOUTHEAST) 

METROPOLITAN  COUNTIES 
Autauga,  Baldwin.  Blount,  Calhoun,  Colbert,  Dale,  Elmore,  Etowah,  Houston,  Jefferson,  Lauderdale.  Lawrence,  Lee,  Limestone.  Madison. 
Mobile,  Montgomery,  Morgan,  Russell,  Shelby,  St.  Clair,  Tuscaloosa 

NONMETROPOLITAN  COUNTIES  '  • 

BartK)ur,  Bibb,  Bullock,  Butler,  Chambers,  Cherokee,  Chilton,  Choctaw,  Clarke.  Clay.  Clebuine, -Coffee,  Conecuh.  Coosa,  Covington,  Crensha' 
Cullman,  Dallas,  Dekalb.  Escambia,  Fayette,  Franklin,  Geneva,  Greene.  Hale,  Henry,  Jackson.  Lamar,  Lowndes,  Macon.  Marengo.  Marion, 
Marshall,  Monroe,  Perry,  Pickens,  Pike,  Randolph,  Sumter,  Talladega,  Tallapoosa,  Walker,  Washington,  Wilcox,  Winston 

ALASKA  (NORTHWEST/ALASKA)  * 

CPI  AREAS:  COUNTIES  -  , 

MSA   Anchorage,  AK:  ;  Anchorage  '  • 

NONMETROPOLITAN  COUNTIES 

Aleutian  East,  Aleutian  West,  Bethel,  Bristol  Bay,  Denali,  Dillingham,  Fairbanks  North  Star,  Haines,  Juneau,  Kenai  Peninsula,  Ketchikan 
Gateway,  Kodiak  Island,  Lake  &  Peninsula,  Matanuska-Susitna.  Nome,  North  Slope,  Northwest  Arctic,  Pr.  Wales-Outer  Ketchikan.  Sitka, 
Skagway-Yakutat-Angoon,  Southeast  Fairbanks,  Valdez-Cordova,  Wade  Hampton,  Wrangell-Petersburg,  Yukatat,  Yukon-Koyukuk. 

ARIZONA  (PACIFIC/HA WA1I> 


METROPOLITAN  COUNTIES 
Coconino,  Maricopa.  Mohave,  Pima,  Pinal,  Yuma  ' 

NONMETROPOLITAN  COUNTIES 
Apache,  Cochise,  Gila,  Graham,  Greenlee,  La  Paz,  Navajo,  Santa  Cruz,  Yavapai 

ARKANSAS  (SOUTHWEST)  - 

METROPOLITAN  COUNTIES  •  * 

Benton.  Crawford,  Craighead,  Crittenden,  Faulkner,  Jefferson,  Lonoke,  Miller,  Pulaski,  Saline,  Sebastian,  Washington 

NONMETROPOLITAN  COUNTIES 
Arkansas,  Ashley,  Baxter.  Boone,  Bradley,  Calhoun,  Cairoll,  Chicot,  Clark,  Clay,  Cleburne,  Cleveland.  Columbia,  Conway,  Cross.  Dallas. 
Desha,  Drew,  Franklin,  Fulton,  Gariand,  Grant,  C3reene.  Hempstead,  Hot  Spring.  Howard.  Independence.  Izard.  Jackson,  Johnson,  Lafayette. 
Lawrence,  Lee,  Lincoln,  Little  River,  Logan,  Madison,  Marion.  Mississippi,  Monroe,  Montgomery.  Nevada,  Newton,  Ouachita.  Perry.  Phillips. 
Pike.  Poinsett,  Polk,  Pope,  Prairie,  Randolph.  Scott.  Searcy,  Sevier,  Sharp,  St.  Francis,  Stone,  Union,  Van  Buren,  White.  Woodruff,  Yell 


CALIFORNL\  (PACmC/HAWAin 

CPI  AREAS: 

PMSA  Los  Angeles-Long  Beach,  CA: 
PMSA  Oakland,  CA: 
PMSA  Orange  County,  CA: 
PMSA  Riverside- San  Bemaidino,  CA: 
MSA    San  Diego,  CA: 
PMSA  San  Francisco,  CA: 
PMSA  San  Jose,  CA: 
PMSA  Santa  Cruz-Watsonville,  CA: 
PMSA  Santa  Rosa,  CA: 
PMSA  Vallejo-Fairfield-Napa,  CA: 
PMSA  Ventura,  CA: 


COUNTIES 

Los  Angeles 

Alameda,  Contra  Costa 

Orange 

Riverside,  San  Bernardino 

San  Diego 

Marin,  San  Francisco,  San  Mateo 

Santa  Clara 

Santa  Cruz 

Sonoma 

Napa,  Solano 

Ventura 


METROPOLITAN  COUNTIES  " 

Butte,  El  Dorado,  Fresno,  Kem,  Madera,  Merced,  Monterey,  Placer,  Sacramento,  San  Joaquin,  San  Luis  Obispo,  Santa  Barbara.  Shasta, 
Stanislaus,  Sutter,  Tulare,  Yok).  Yuba 

NONMETROPOLITAN  COUNTIES 
Alpine,  Amador,  Calaveras,  Colusa.  Del  Norte,  Glenn,  Humboldt.  Imperial.  Inyo,  Kings.  Lake.  Lassen.  Mariposa.  Mendocino.  Modoc.  Mono, 
Nevada,  Plumas.  San  Benito.  Sierra,  Siskiyou,  Tehama.  Trinity,  Tuolumne 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUStJ^IENT  FACTORS  -  AREA  DEnNITIONS 
COLORADO  (ROCKY  MOUNTAIN) 


CPI  AREAS: 
PMSA  Boulder-Longmont,  CO: 
PMSA  Denver.  CO: 
PMSA  Greeley,  CO: 

METROPOLITAN  COUNTIES 
El  Paso,  Larimer,  Mesa,  Pueblo 


COUNTIES 

Boulder 

Adams,  Arapa  loe,  Denver.  Douglas,  Jefferson 

Weld 


NONMETROPOLITAN  COUNTIES 
Alamosa,  Archuleta,  Baca,  Bent,  Chaffee,  Cheyenne,  ClearjCreek,  Conejos,  Costilla,  Crowley,  Custer!  Delta,  Dolores,  Eagle,  Elbert,  Fremont, 
Garfield,  Gilpin,  Grand,  Gunnison,  Hinsdale,  Huerfano.  Jadcson.  Kiowa,  Kit  Carson.  La  Plata,  Lake.  Las  Animas,  Lincoln,  Logan,  Mineral, 
Moffat,  Montezuma,  Montrose,  Morgan,  Otero,  Ouray,  Pari  ,  Phillips,  Pitkin,  Prowers,  Rio  Blanco,  Rio  Grande,  Routt,  Saguache  San  Juan  San 
Miguel,  Sedgwick,  Summit.  Teller,  Washington,  Yuma 

CONNECTICUT  (NEW  ENGLAND) 

CPI  AREAS:  COUNTIES 
PMSA  Bridgeport,  CT 

Fairfield  County  part: 


New  Haven  County  part: 

PMSA.  Danbufy,  CT 

Fairfield  County  part: 

Litchfield  County  parr 

PMSA  New  Haven-Meriden.  CT 
Middlesex  County  part: 
New  Haven  County  part: 


PMSA  Stamford-Norwalk.  CT 
Fairfield  County  part: 


PMSA  Wateibury.CT 

Litchfield  County  part: 
New  Haven  County  part: 


PMSA  Worcester,  MA-CT 

Windham  County  part: 

METROPOLITAN  COUNTIES 
Haitfofd  County  pan: 


Bridgeport  city , 
Trumbull  town 
Ansonia  city, 


Easton  town,  Fairfield  town,  Monroe  town,  Shelton  city,  Stratford  town, 
fleacon  Falls  town,  Derby  city,  Milford  city,  Oxford  town,  Seymour  town 


Bethel  town,  B^ookfield  town.  Danbury  city.  New  Fairfield  town,  Newtown  town.  Redding  town, 

Ridgefield  towa,  Sherman  town 

Bridgewater  tofm.  New  Milford  town.  Roxbury  town,  Washington  town 

Clinton  town,  I  Jllingworth  town 

Bethany  town,  Jranford  town,  Cheshire  town.  East  Haven  town,  Guilford  town,  Hamden  town, 
Madison  town,  Meriden  town.  New  Haven  town.  North  Branford  town.  North  Haven  town. 
Orange  town,  V  ^allingford  town.  North  Haven  town,  Woodbridge  town 

Darien  town,  G  cenwich  town.  New  Canaan  town,  Norwalk  town,  Stamfoid  town,  Weston  town, 
Westport  town,  Wilton  town 


Bethlehem  towi,  Thomaston  town,  Watertown  town,  Woodbury  town 

Middlebury  toMjn,  Naugahick  borough.  Prospect  town,  Southbuty  town,  Waterbuty  city, 

Wolcott  town 


Thompson  tow 


Eistl 
tcwn. 


Litchfield  County  part: 
Middlesex  County  part: 

New  London  County  part: 


Tolland  County  part: 
Windham  County  part: 


to  vn. 


Avon  town 
Granby  town, 
town,  Granby 
Newington  towi 
Windsor  town 
Locks  town 
Barkhamsted 
Cromwell  town 
town,  Middletoi^n 
Bozrah  town 
town,  Montvilleltown 
Preston  town,  silem 
Lebanon  town 
Andover  town. 
Mansfield  town 
Ashford  town. 


Befin  town,  Bloomfield  town,  Bristol  town,  Burlington  town.  Canton  town.  East 

Hartford  town.  East  Windsor  town,  Enfield  town,  Farmington  town,  Glastonbury 
I,  Hartford  city,  Manchester  town,  Marlborough  town.  New  Britain  city, 
I,  Plainville  town.  Rocky  Hill  town,  Simsbury  town,  Southington  town.  South 
'.uffield  town.  West  Hartford  town,  Wethersfield  town.  Windsor  town.  Windsor 


Harwinton  town.  New  Hartford  town,  Plymouth  town,  Winchester  town 
Durham  town.  East  Haddam  town.  East  Hampton  town,  Haddam  town,  Middlefield 
-  city,  Portland  town.  Old  Saybrook  town 
Lyme  town,  Franklin  town,  Griswold  town,  Groton  town,  Ledyard  town,  Lisbon 
••1,  New  London  city.  North  Stonington  town.  Norwich  city.  Old  Lyme  town, 
town,5prague  town.  Stonington  town.  Waterford  town,  Colchester  town. 


lolton  town.  Columbia  town,  Coventry  town.  Ellington  town.  Hebron  town. 
Somers  town,  Stafford  town.  Tolland  town.  Vernon  town,  Willington  town 
(  anteibury  town,  Chaplin  town,  Plainfield  town,  Windham  town 
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Hartland  town 

Canaan  town,  Colebrook  town.  Cornwall  town,  Goshen  town,  Kent  town,  Litchfield  town,  Moiris 

town,  Norfolk  town.  North  Canaan  town,  Salisbury  town,  Sharon  town,  Torrington  town,  Wanwi 

town 

Chester  town.  Deep  River  town,  Essex  town,  Westbrook  town 

Lyme  town,  Voluntown  town 

Union  town 

Brooklyn  town,  Eastford  town,  Hampton  town,  Killingly  town,  Pomfret  town,  Putnam  town. 

Scotland  town.  Sterling  town,  Woodstock  town 


COUNTIES 
New  Castle 


NONMETROPOLITAN  COUNTIES 
Hartford  County  part: 
Litchfield  County  part: 

Middlesex  County  part: 
New  London  County  part: 
Tolland  County  part: 
Windham  County  part: 

DELAWARE  (MID-ATLANTIC) 

CPI  AREAS: 
PMSA  Wilmington-Newark,  DE-MD: 

METROPOLITAN  COUNTIES 
Kent 

NONMETROPOLITAN  COUNTIES 
Sussex 

DIST.  OF  COLUMBIA  (MID-ATLANTIC) 

*  « 

CPI  AREAS:  COUNTIES 
District  of  Columbia 

FLORIDA  (SOUTHEAST) 

CPI  AREAS:  COUNTIES 

PMSA  Fori  Lauderdale,  FL:  Broward 

PMSA  Miami,  FL:  Miami-Dade 

MSA  Tampa-St.  Petersburg-Clearwater,  FL  Hernando,  Hillsborough,  Pasco,  Pinellas 

METROPOLITAN  COUNTIES 
Alachua,  Bay,  Brevard,  Charlotte,  Clay,  Collier,  Duval,  Escambia,  Flagler.  Gadsden,  Lake,  Lee,  Leon,  Manatee,  Manon.  Martin,  Nassau, 
Okaloosa,  Orange,  Osceola.  Palm  Beach.  Polk,  Santa  Rosa,  Sarasota,  Seminole.  St.  Johns.  St.  Lucie.  Volusia 

NONMETROPOLITAN  COUNTIES 
Baker,  Bradford,  Calhoun,  Citrus,  Columbia,  Desoto,  Dixie.  Franklin.  Gilchrist.  Glades.  Gulf,  Hamilton,  Hardee,  Hendry.  Highlands,  Holmes. 
Indian  River,  Jackson,  Jefferson,  Lafayette,  Levy,  Liberty,  Madison,  Monroe,  Okeechobee,  Putnam,  Sumter,  Suwannee,  Taylor,  Union,  Wakulla, 
Walton,  Washington 

GEORGIA  (SOUTHEAST) 


CPI  AREAS: 
•Atlanta,  GA: 


COUNTIES 

Barrow,  Bartow,  Carroll,  Cherokee,  Clayton,  Cobb,  Coweta,  Dekalb.  Douglas.  Fayene,  Forsyth, 

Fulton,  Gwinnett,  Henry.  Newton,  Paulding,  Pickens,  Rockdale,  SpaWing,  Walton 


METROPOLITAN  COUNTIES 
Bibb,  Bryan,  Catoosa,  Chatham,  Chattahoochee,  Clarke.  Columbia,  Dade.  Dougherty,  Effingham.  Harris.  Houston.  Jones,  Lee,  Madison, 
Mcduffie,  Muscogee,  Oconee,  Peach,  Richmond.  Twiggs.  Walker 

NONMETROPOLITAN  COUNTIES 
Appling,  Atkinson,  Bacon.  Baker,  Baldwin,  Banks,  Ben  Hill,  Berrien,  Bleckley,  Brantley,  Brooks,  Bulloch.  Burke.  Buns.  Calhoun,  Camden. 
Candler.  Charlton.  Chattooga.  Clay,  Clinch,  Coffee.  Colquitt,  Cook,  Crawford,  Crisp,  Dawson,  Decatur,  Dodge.  Dooly,  Eariy.  Echols.  Elbert, 
Emanuel,  Evans,  Fannin,  Floyd.  Franklin,  Gilmer,  Glascock,  Glynn.  Gordon,  Grady,  Greene,  Habersham,  Hall,  Hancock.  Haralson.  Hart  Heard, 
Irwin,  Jackson.  Jasper.  Jeff  Davis,  Jefferson.  Jenkins.  Johnson,  Lamar.  Lanier.  Laurens.  Liberty.  Lincoln.  Long.  Lowndes.  Lumpkitf.  Macon. 
Marion.  Mcintosh.  Meriwether.  Miller,  Mitchell,  Monroe.  Montgomery.  Morgan.  Murray,  Oglethorpe,  Pierce.  Pike.  Polk,  Pulaski,  Putnam, 
Quitman,  Rabun.  Randolph.  Schley,  Screven,  Seminole,  Stephens.  Stewart,  Sumter.  Talbot,  Taliaferro,  Tattnall,  Taylor,  Telfair,  Terrell.  Thomas, 
Tift.  Toombs.  Towns.  Treutlen.  Troup.  Turner.  Union.  Upson.  Ware,  Warren.  Washington,  Wavne,  Webster,  Wheeler,  White.  Whitfield.  Wilcox, 
Wilkes,  Wilkinson,  Worth 
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Hawaii,  Honoli  iu,  Kauai,  Maui 


HAWAII  (PACIFIC/HAWAII) 

CPI  AREAS:  COUNTIES 

STATE   Hawaii 

IDAHO  (NORTHWEST/ALASKA) 

METROPOLITAN  COUNTIES 
Ada,  Bannock,  Canyon 


NONMETROPOLITAN  COUNTIES 
Adams,  Bear  Lake,  Benewah,  Bingham,  Blaine.  Boise.  Bonder, 
Elmore,  Franklin,  Fremont,  Gem.  Gooding,  Idaho,  Jefferson 
Oneida.  Owyhee,  Payette,  Power,  Shoshone,  Teton,  Twin  F^ls 


ILLINOIS  (MIDWEST) 

CPI  AREAS: 
•Chicago,  IL: 
•COUNTY  De  Kalb,  IL: 
•COUNTY  Gnindy,  IL: 
PMSA  Kankakee.  IL: 
•COUNTY  Kendall,  11: 
MSA  St.  Louis,  MOIL: 


COUNTIES 

Cook,  Dupage, 

Dekalb 

Grundy 

Kankakee 

Kendall 

Clinton,  Jersey, 


Cane,  Lake.  McHenry.  Will 


Madison.  Monroe.  St.  Clair 


INDIANA  (MIDWEST) 

CPI  AREAS: 
•Cincinnati,  OH-KY-IN: 
PMSA  Gary,  IN: 
•COUNTY  Ohio.  CM: 


COUNTIES 
Dearborn 
Lake.J'orter 
Ohio 


METROPOLITAN  COUNTIES 
Adams.  Allen.  Boone.  Clark.  Clay.  Clinton,  De  Kalb,  Delaw^^, 
Johnson.  Madison.  Marion.  Monroe.  Morgan.  Posey.  Scott 
Wells.  Whitley 


Bonneville.  Boundary.  Butte.  Camas,  Caribou,  Cassia,  Clark,  Clearwater,  Custer, 
Jerome,  Kootenai,  Latah,  Lemhi.  Lewis,  Lincoln,  Madison,  Minidoka,  Nez  Perce, 
Valley,  Washington 


METROPOLITAN  COUNTIES 
Boone,  Champaign,  Henry,  Macon,  Mclean,  Menard,  Ogle,  ^ria.  Rock  Island,  Sangamon.  Tazewell,  Winnebago,  Woodford 

NONMETROPOLITAN  COUNTIES 
Adams.  Alexander.  Bond.  Brown.  Bureau,  Calhoun.  Carroll, 
Edgar.  Edwards.  Effingham.  Fayette.  Ford,  Franklin,  Fulton 
Jefferson,  Jo  Daviess.  Johnsoii.  Knox.  La  Salle.  Lawrence. 
Mercer.  Montgomery.  Morgan.  Moultrie.  Perry.  Piatt,  Pike. 
Stephenson,  Union,  Vermilion.  Wabash,  Warren,  Washingtoi 


"ass.  Christian,  Clark,  Clay,  Coles,  Crawford,  Cumberland,  De  Witt,  Douglas. 

jallatin.  Greene,  Hamilton,  Hancock,  Hardin,  Henderson,  Iroquois,  Jackson,  Jasper, 
I  e,  Livingston,  Logan,  Macoupin.  Marion.  Marshall.  Mason.  Massac,  Mcdonough, 
F  ope,  Pulaski,  Putnam,  Randolph,  Richland,  Saline,  Schuyler,  Scott,  Shelby,  Stark, 
Wayne,  White,  Whiteside,  Williamson 


Lie 


:,  Elkhart,  Floyd,  Hamilton.  Hancock,  Harrison,  Hendricks,  Howard,  Huntington, 
St.  Joseph,  Tippecanoe,  Tipton,  Vanderburgh,  Vermilhon,  Vigo,  Warrick, 


S  lelby 


NONMETROPOLITAN  COUNTIES 
Bartholomew,  Benton,  Blackford,  Brown,  Carroll,  Cass,  Crav  ford,  Daviess,  Decatur,  Dubois,  Fayette.  Fountain,  Franklin,  Fulton,  Gibson,  (jrant 
Greene,  Henry,  Jackson,  Jasper,  Jay,  Jefferson,  Jennings,  Knolc,  Kosciusko,  La  Porte,  Lagrange,  Lawrence,  Marshall,  Martin,  Miami, 
Montgomery,  Newton,  Noble,  Orange.  Owen,  Parke,  Perry,  Hke,  Pulaski,  Putnam.  Randolph.  Ripley,  Rush,  Spencer,  Starke,  Steuben  Sullivan 
Switzerland,  Union,  Wabash,  .Warren,  Washington,  Wayne,  white 


IOWA  (GREAT  PLAINS) 

METROPOLITAN  COUNTIES 
Black  Hawk,  Dallas,  Dubuque,  Johnson,  Linn.  Polk, 


Pottawat  amie,  Scott,  Warren.  Woodbury 


NONMETROPOLITAN  COUNTIES 
Adair.  Adams,  Allamakee,  Appanoose,  Audubon,  Benton,  Boi)ne 
Gordo,  Cherokee.  Chickasaw,  Clarke,  Clay,  Clayton.  Clinton. 
Floyd,  Franklin.  Fremont, 


:,  Bremer,  Buchanan,  Buena  Vista,  Butler,  Calhoun,  Carroll,  Cass,  Cedar,  Cerro 
Crawford.  Davis.  Decatur,  Delaware,  Des  Moines,  Dickinson,  Emmei,  Fayette, 
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IOWA  (Cont.) 

Greene,  Grundy,  Guthrie,  Hamilton,  Hancock,  Hardin,  Harrison,  Henry,  Howard,  Humboldt,  Ida,  Iowa.  Jackson,  Jasper,  Jefferson,  Jones, 
Keokuk,  Kossuth,  Lee,  Louisa,  Lucas,  Lyon,  Madison,  Mahaska,  Marion,  Marshall,  Mills,  Mitchell,  Monona,  Monroe.  Montgomery,  Muscatine. 
O'Brien,  Osceola,  Page,  Palo  Alto,  Plymouth,  Pocahontas,  Poweshiek,  Ringgold,  Sac,  Shelby,  Sioux,  Story,  Tama.  Taylor,  Union.  Van  Buren, 
Wapello,  Washington,  Wayne,  Webster,  Winnebago,  Winneshiek,  Worth,  Wright 


KANSAS  (GREAT  PLAINS) 

CPI  AREAS: 
MSA    Kansas  City,  MO-KS: 


COUNTIES 

Johnson,  Leavenworth,  Miami,  Wyandotte 


METROPOLITAN  COUNTIES 
Butler,  Douglas,  Harvey,  Sedgwick,  Shawnee  '  .  ' 

NONMETROPOLITAN  COUNTIES 
Allen,  Anderson,  Atchison,  Barber,  ^arton,  Bourbon,  Brown,  Chase,  Chauuuqua,  Cherokee,  Cheyenne.  Clark,  Clay,  Cloud,  Coffey,  Comanche, 
Cowley,  Crawford,  Decatur,  Dickinson,  Doniphan,  Edwards,  Elk,  Ellis,  Ellsworth,  Finney,  Ford,  Franklin,  Geary.  Gove,  Graham,  Giant,  Gray, 
Greeley,  Greenwood,  Hamilton,  Harper,  Haskell,  Hodgeman,  Jackson,  Jefferson,  Jewell,  Kearny,  Kingman,  Kiowa,  Labette,  Lane,  Lincoln,  Linn, 
Logan,  Lyon,  Marion,  Marshall,  Mcpherson,  Meade,  Mitchell,  Montgomery,  Morris,  Morton,  Nemaha,  Neosho,  Ness,  Norton,  Osage,  Osborne, 
Ottawa,  Pawnee,  Phillips,  Pottawatomie,  Pratt,  Rawlins,  Reno,  Republic,  Rice,  Riley,  Rooks,  Rush,  Russell,  Saline,  Scott,  Seward,  Sheridan, 
Sherman,  Smith,  Stafford,  Stanton.  Stevens,  Sumner,  Thomas,  Trego,  Wabaunsee,  Wallace,  Washington,  Wichita,  Wilson,  Woodson 

KENTUCKY  (SOUTHEAST) 


CPI  AREAS: 
♦Cincinnati,  OH-KY-IN: 
•COUNTY  Gallatin,  KY: 
•COUNTY  Grant,  KY: 
•COUNTY  Pendleton,  KY: 


COUNTIES 

Boone.  Campbell.  Kenton 

Gallatin 

Grant 

Pendleton 


METROPOLITAN  COUNTIES 
Boufbon,  Boyd,  Bullitt,  Carter,  Christian,  Clark,  Daviess,  Fayette,  Greenup,  Henderson,  Jefferson,  Jessamine,  Madison.  Oldham,  Scott, 
Woodford 

NONMETROPOLITAN  COUNTIES 
Adair,  Allen,  Anderson,  Ballard,  Barren,  Bath,  Bell,  Boyle.  Bracken.  Breathitt,  Breckinridge.  Butler,  Caldwell,  Calloway,  Carlisle,  Carroll, 
Casey,  Clay,  Clinton,  Crittenden,  Cumberland,  Edmonson,  Elliott,  Estill,  Fleming,  Floyd,  Franklin,  Fulton,  Garrard,  Graves.  Grayson,  Green, 
Hancock,  Hardin,  Harlan.  Harrison,  Hart,  Henry,  Hickman,  Hopkins,  Jackson,  Johnson,  Knon,  Knox,  Larue,  Laurel,  Lawrtnce,  Lee,  Leslie, 
Letcher,  Lewis,  Lincoln,  Livingston,  Logan,  Lyon,  Magoffin,  Marion.  Marshall,  Martin,  Mason,  Mccracken,  Mccreary,  Mclean,  Meade,  Menifee, 
Mercer,  Metcalfe,  Monroe,  Montgomery,  Morgan,  Muhlenberg,  Nelson,  Nicholas,  Ohio,  Owen,  Owsley,  Perry,  Pike,  Powell,  Pulaski,  Robcruon. 
Rockcastle.  Rowan,  Russell,  Shelby,  Simpson,  Spencer.  Taylor.  Todd.  Trigg.  Trimble,  Union,  Warren,  Washington,  Wayne,  Webster,  Whitley 
Wolfe 

LOUISIANA  (SOUTHWEST) 


METROPOLITAN  COUNTIES 
Acadia,  Ascension,  Bossier,  Caddo,  Calcasieu,  East  Baton  Rouge,  Jefferson,  Lafayette,  Lafourche,  Livingston,  Orleans,  Ouachita,  Plaquemines. 
Rapides,  St.  Bernard,  St.  Charies,  St.  James,  St.  John  the  Baptist,  St.  Landry,  St.  Martin,  St.  Tammany,  Terrebonne.  Webster,  West  Baton  Rouge 

NONMETROPOLITAN  COUNTIES 
Allen,  Assumption,  Avoyelles,  Beauregard,  Bienville,  Caldwell,  Cameron,  Catahoula,  Claiborne,  Concoidia,  De  Soto,  East  Carroll,  East 
Feliciana,  Evangeline,  Franklin,  Grant,  Iberia,  Iberville,  Jackson,  Jefferson  Davis,  La  Salle,  Lincoln,  Madison,  Morehouse.  Natchitoches,  Pointe 
Coupee,  Red  River,  Richland,  Sabine,  St.  Helena,  St.  Mary,  Tangipahoa,  Tensas,  Union,  Vermilion,  Vernon,  Washington,  West  Carroll,  West 
Feliciana,  Winn 
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MAINE  (NEW  ENGLAND) 


CPl  AREAS:  COUNTIES 
PMSA  Portsmouth-Rochester,  NH-ME 
York  County  part: 

METROPOLITAN  COUNTIES 
Androscoggin  County  part: 

Cumberland  County  part: 


Penobscot  County  part: 


Waldo  County  part: 
York  County  part: 

NONMETROPOLITAN  COUNTIES 
Aroostook,  Franklin.  Hancock,  Kennebec. 
Andn>scoggin  County  part: 
Cumberland  County  part: 

Penobscot  County  part: 


Berwick  town,  iliot  town,  Kittery  town,  South  Berwick  town,  York  town 


Qeenel 


ti  iwn, 


town,  Lewiston  city,  Lisbon  town.  Mechanic  Falls  town,  Poland  town,  Sabattus 
1,  Wales  town 
town,  Casco  town.  Cumberland  town,  Falmouth  town,  Freeport  town,  Gorham  town, 
-  Island  town.  North  Yarmouth  town,  Portland  city,  Raymond  town,  Scarborough 
i  city,  Standish  town,  Westbrqok  city,  Windham  town,  Yarmouth  town 
city,  Eddington  town,  Glcnbum  town,  Hampden  town,  Hermon  town,  Holden 
Kenduskiag  town,  Milford  town.  Old  Town  city.  Orono  town,  Orrington  town,  Penobscot 
\  eazie  town 


Auburn  city, 
town.  Turner 
Cape  Elizabethjti 
Gray  town 
town.  South 
Bangor  city, 
town, 

Indian  Island, 
Winterport  lowi  i 
Buxton  town 


,  Lorg 
Po  tland  ( 
Bi  :wer  ( 


F  ollis  town,  Limington  town.  Old  Orchard  Beach 


Waldo  County  part: 


York  County  part: 


Knox,  Lincoln, 
Durham  town, 
Baldwin  town, 
Gloucester  towi 
Alton  town 
Chester  town 
plantation 
Exeter  town, 
Kingman  unorg 
town. 

Newburgh  town 
Plymouth  town 
town,  Twombly 
Belfast  city 
town,  Jackson 
Morrill  town, 
Stockton  Spring ; 
Acton  town,  Al 
town, 

Berwick  town 
Watetboro  town 


Ar|  yle  i 

<:ii 

East  Central  I 


,  Mattawar  ikeag 


Kennebut  kport 


MARYLAND  (MID-ATLANTIC) 

CPI  AREAS:  COUNTIES 

PMSA  Baltimore,  MD:  Anne  Arundel 

PMSA  Hagerstown,  MD:  Washington 

•Washington,  DC-MD-VA:  Calvert,  Charles 

PMSA  Wilmington-Newark,  DE-MD:  Cecil 

METROPOLITAN  COUNTES 
Allegany 

NONMETROPOLITAN  COUNTIES 
Caroline.  Dorchester,  Garrett,  Kent,  Somerset,  St.  Mary's.  Ta|>ot,  Wicomico,  Worcester 


O  [ford,  Piscataquis,  Sagadahoc,  Somerset.  Washington 
I  £eds  town,  Livermore  town,  Livermore  Falls  town,  Minot  town 
Jridgton  town,  Brunswick  town,  Harpswell  town,  Harrison  town,  Naples  town.  New 
■ ,  Powna!  town,  Sebago  town 
'le  unorg.,  Bradford  town,  Bradley  town,  Burlington  town,  Charleston  town, 
lifton  town.  Corinna  town,  Corinth  town.  Dexter  town,  Dixmont  town.  Drew 

il  Penob.  East  Millinocket  town,  Edinburg  town,  Enfield  town,  Etna  town,      ' 
G  u-Iand  town,  Greenbush  town,  Greenfield  town,  Howland  town,  Hudson  town, 
,  Lagrange  town.  Lakeville  town,  Lee  town,  Levant  town,  Lincoln  town,  Lowell 
keag  town,  Maxfield  town,  Medway  town,  Millinocket  town.  Mount  Chase  town, 
Newport  town.  North  Penobscot  unorg.,  Passadumkeag  town.  Patten  town, 
Prentiss  plantation,  Seboeis  plantation,  Springfield  town.  Stacyville  town.  Stetson 
unorg.,  Webster  plantation.  Whitney  unorg.,  Winn  town,  Woodville  town 
Belnont  town,  Brooks  town,  Bumham  town,  Frankfort  town.  Freedom  town.  Islesboro 
Knox  town.  Liberty  town,  Lincolnville  town,  Monroe  town,  Montville  town, 
N  )rthport  town,  Palermo  town.  Prospect  town,  Searsmont  tovm,  Searsport  town, 
—h,  Swanville  town,  Thomdike  town.  Troy  town.  Unity  town,  Waldo  town 

red  town.  Arundel  town,  Biddeford  city,  Cornish  town,  Dayton  town,  Kennebunk 
kport  town,  Lebanon  town.  Limerick  town,  Lyman  town,  Newfield  town.  North 
( >gunquit  town.  Parsonsfield  town,  Saco  city,  Sanford  town,  Shaplei^h  town. 
•^  Wells  town 


1  altimore,  Carroll,  Harford.  Howard,  Queen  Anne's,  Baltimore  city,  Columbia  city 
Frederick,  Montgomery,  Prince  George's 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS    AREA  DEFINITIONS 


MASSACHUSETTS  (NEW  ENGLAND) 


CPI  AREAS:  COUNTIES 
PMSA  Boston.  MA-NH 

Bristol  County  part: 
Essex  County  part: 


Middlesex  County  part: 


Norfolk  County  part: 


Plymouth  County  part: 


Suffolk  county  part: 
Worcester  County  part: 


PMSA  Brockton.  MA 

"    Bristol  County  part: 
Norfolk  County  pait: 
Plymouth  County  part: 


Berkley  town.  Dighton  town.  Mansfield  town,  Norton  town,  Taunton  city 

Amesbury  town,  Beverly  city.  Danvers  town.  Essex  town.  Gloucester  city.  Hamilton  town.  Ipswich 

town,  Lynn  city,  Lynnfield  town.  Manchester-by-the-Sea  town,  Marblehead  town.  Middleton  town. 

Nahant  town,  Newbury  town,  Newburyport  city,  Peabody  city,  Rockpon  town,  Rowley  town.  Salem 

city,  Salisbury  town.  Saugus  town,  Swampscott  town,  Topsfield  town.  Wenham  town 

Acton  town.  Arlington  town,  Ashland  town,  Ayer  town,  Bedford  town,  Belmont  town,  Boxborough 

town,  Buriington  town.  Cambridge  city,  Carlisle  town.  Concord  town.  Everett  city.  Framingham 

town,  Holliston  town,  Hopkinton  town.  Hudson  town.  Lexington  town.  Lincoln  town.  Liitieton 

town.  Maiden  city,  Marlborough  city.  Maynard  town,  Medford  city,  Melrose  city,  Natick  town, 

Newton  city.  North  Reading  town,  Reading  town.  Sherbom  town,  Shirley  town.  Somerville  city. 

Stoneham  town.  Stow  town,  Sudbury  town,  Townsend  town,  Wakefield  town.  Waltham  city. 

Watertown  town.  Wayland  town,  Weston  town.  Wilmington  town,  Winchester  town.  Wobum  city 

Bellingham  town,  Braintree  town,  Brookline  town.  Canton  town,  Cohasset  town.  Dedham  town, 

Dover  town,  Foxborough  town.  Franklin  town,  Holbrook  town.  Medfield  town,  Medway  town, 

Millis  town,  Milton  town.  Needham  town.  Norfolk  town,  Norwood  town.  Plainville  town.  Quincy 

city,  Randolph  town,  Sharon  town.  Stoughton  town,  Walpole  town,  Wellesley  town.  Weslwood 

town.  Weymouth  town.  Wrentham  town 

Carve?  town,  Duxbury  town.  Hanover  town.  Hingham  town.  Hull  town.  Kingston  town.  Marshfield 

town,  Norwell  town,  Pembroke  town,  Plymouth  town,  Rockland  town.  Scituate  town,  Wareham 

town 

Boston  city,  Chelsea  city.  Revere  city,  Winthrop  town 

Berlin  town,  Blackstone  town,  Bolton  town.  Harvard  town.  Hopedale  town.  Lancaster  town,  Mendon 

town,  Milford  town,  Millville  town.  Southborough  town.  Upton  town 


Easton  town.  Raynham  town  * 

Avon  towT 

Abington  town,  Bridgewater  town,  Brockton  city.  East  Bridgewater  town.  Halifax  town.  Hanson 

town.  Lakeville  town.  Middleborough  town.  Plympton  town.  West  Bridgewater  town.  Whitman 

town 


PMSA  Fitchburg-Leominster,  MA 
Middlesex  County  part: 
Worcester  County  part: 

PMSA  Uwrence,  MA-NH 

Essex  County  part; 


PMSA  Lowell,  MA-NH 

Middlesex  County  part: 


PMSA  New  Bedford,  MA 

Bristol  County  part: 
Plymouth  County  part: 


Ashby  town 

Ashbumham  town,  Fitchburg  city,  Gardner  city,  Leominster  city,  Lunenburg  town.  Templeton  town, 

Westminster  town,  Winchendon  town  , 

Andover  town,  Boxford  town,  Georgetown  town,  Groveland  town,  Haverhill  city.  Lawrence  city, 
Merrimac  town,  Methuen  town.  North  Andover  town.  West  Newbury  town 


Billerica  town,  Chelmsford  town.  Dracut  town.  Dunstable  town.  Croton  town.  Lowell  city,  Pepperell 
town,  Tewksbury  town,  Tyngsborough  town,  Westford  town 


Acushnet  town,  Danmouth  town,  Fairhaven  town,  Freetown  town.  New  Bedford  city 
Marion  town,  Mattapoisett  town,  Rochester  town 


PMSA  Worcester,  MA-CT 

Hampden  County  part: 
Worcester  County  part: 


Holland  town 

Auburn  town.  Bane  town,  Boylston  town,  Brookfield  town,  Charlton  town,  Clinton  town,  Douglas 
town,  Dudley  town.  East  Brookfield  town,  Grafton  town.  Holden  town,  Leicester  town.  Millbury 
town.  Northborough  town,  Northbridge  town.  North  Brookfield  town,  Oakham  town,  Oxford  town, 
Paxton  town,  Princeton  town.  Rutland  town,  Shrewsbury  town.  Southbridge  town,  Spencer  town. 
Sterling  town,  Sturbridge  town.  Sutton  town,  Uxbridge  town,  Webster  town,  Westborough  town. 
West  Boylston  town.  West  Brookfield  town.  Worcester  city 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTIf  ENT  FACTORS  -  AREA  DEFINITIONS 
MASSACHUSETTS  (NEW  ENGLAND)  cont. 


METROPOLITAN  COUNTIES 
Barnstable  County  pan: 

Bcfkshire  County  pan* 

Bristol  County  part: 

Franklin  County  pan: 
Hampden  County  part: 

Hampshire  County  part: 


NONMETROPOLITAN  COUNTIES 
Dukes 
Nantucket 

Barnstable  County  pan: 
Berkshire  County  pan: 


Franklin  County  pan: 


Hampden  County  pan: 
Hampshire  County  pan: 

Worcester  County  pan: 


MICHIGAN  (MIDWEST) 

CPl  AREAS: 
PMSA  Ann  Arbor,  MI: 
PMSA  Detroit,  MI: 
PMSA  Flint.  MI: 


Barnstable  towA,  Brewster  town,  Chatham  town,  Dennis  town,  Eastham  town,  Harwich  town, 

Mashpee  townJOrleans  town.  Sandwich  town,  Yarmouth  town 

Adams  town,  Cheshire  town,  Dalton  town,  Hinsdale  town,  Lanesborough  town,  Lee  town,  Lenox 

town.  Pittsfieldicity,  Richmond  town,  Stockbridge  town 

Attleboro  city,  1  -all  River  city,  Nonh  Attleborough.  Rehoboth  town.  Scekonk  town.Somerset  town. 

Swansea  town,  ^estpontown 

Sunderland  tow  i 

Agawam  town,  Chicopee  city.  East  Longmeadow  town,  Hampden  town,  Holyoke  city.  Longmeadow 

town,  Ludlow  ti  iwn,  Monson  town,  Montgomery  tcwn.  Palmer  town,  Russell  town.  Southwick 

town.  Springfie  d  city,  Westfield  city.  West  Springfield  town,  Wilbtaham  town 

Amherst  town,  Jelchenown  town,  Easthampton  town.  Granby  town.  Hadley  town,  Hatfield  town. 

Huntington  tow  i,  Northampton  city.  Southampton  town.  South  Hadley  town.  Ware  town. 

Williamsburg  t(  wn 


Bounie  town,  Filmouth  town,  Provincetown  town.  Truro  town,  Wellfleet  town 
Alford  town.  Backet  town,  Clarksburg  town,  Egremont  town,  Rorida  town.  Great  Barrington  town, 
Hancock  town,  Monterey  town.  Mount  Washington  town.  New  Ashford  town.  New  Marlborough 
town.  North  Ad  ims  city,  Otis  town,  Peru  town,  Sandisfield  town.  Savoy  town.  Sheffield  town, 
Tyringham  towi .  Washington  town.  West  Stockbridge  town,  Williamstown  town.  Windsor  town 
Ashfield  town,  I  lemardston  town,  Buckland  town.  Charlemont  town.  Colrain  town.  Conway  town, 
Deerfield  town,  Erving  town.  Gill  town,  Greenfield  town,  Hawley  town.  Heath  town,  Leverett  town, 
Leyden  town,  W.  onroe  town,  Montague  town.  New  Salem  town,  Northfield  town.  Orange  town. 
Rowe  town.  She  Ibume  town,  Shutesbury  town,  Warwick  town.  Wendell  town.  Whately  town 
Blandford  town,  Brimfield  town,  Chester  town,  Granville  town,  Tolland  town,  Wales  town 
Chesterfield  to\*  n,  Cummington  town,  Goshen  town,  Middlefield  town,  Pelham  town,  Plainfield 
town,  Westham|  ton  town,  Worthington  town 

Athol  town,  Har  Jwick  town,  Hubbardston  town.  New  Braintree  town.  Petersham  town,  Phillipston 
town,  Royalston  town,  Warren  town 


COUNTIES 
Lenawee.  Livinisti 
Lapeer,  MacomI 
Genesee 


MINNESOTA  (MIDWEST) 

CPI  AREAS: 
MSA  Minneapolis-St.  Paul,  MN-WI: 


METROPOLITAN  COUNTIES 
Benton,  Clay,  Houston,  Olmsted,  Polk,  St.  Louis.  Steams 


on,  Washtenaw 
,  Monroe,  Oakland.  St.  Clair,  Wayne 


METROPOLITAN  COUNTIES 
Allegan,  Bay.  Berrien.  Calhoun.  Qinton.  Eaton.  Ingham.  Jaclfeon.  Kalamazoo.  Kent,  Midland,  Muskegon,  Ottawa,  Saginaw,  Van  Buren 

NONMETROPOLITAN  COUNTIES 
Alcona.  Alger,  Alpena.  Antrim.  Arenac.  Baraga,  Barry,  Benzi : 
Dickinson,  Emmet,  Gladwin,  Gogebic,  Grand  Traverse,  Gratii  it 
Lake.  Leelanau.  Luce.  Mackinac.  Manistee.  Marquette.  Masoi 
Ogemaw.  Ontonagon.  Osceola,  Oscoda,  Otsego,  Piesque  Isle 


Branch,  Cass,  Charlevoix.  Cheboygan.  Chippewa,  Clare.  Crawford.  Delta. 
,  Hillsdale.  Houghton.  Huron.  Ionia,  Iosco.  Iron,  Isabella,  Kalkaska,  Keweenaw, 
Mecosta,  Menominee,  Missaukee.  Montcalm.  Montmorency.  Newaygo,  Oceana, 
Roscommon.  Sanilac,  Schoolcraft,  Shiawassee.  St.  Joseph,  Tuscola.  Wexford 


COUNTIES 

Anoka.  Carver,  C  hisago.  Dakota,  Hennepin.  Isanti,  Ramsey,  Scott,  Sherburne.  Washington.  Wright 
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NONMETROPOLITAN  COUNTIES 
Aitkin,  Becker,  Beltrami,  Big  Stone,  Blue  Earth,  Brown,  Carlton,  Cass,  Chippewa,  Clearwater,  Cook,  Cononwood,  Crow  Wing,  Dodge,  Douglas. 
Faribault,  Fillmore,  Freeborn,  Goodhue,  Grant,  Hubbard,  Itasca.  Jackson,  Kanabec.  Kandiyohi,  Kituon,  Koochiching.  Lac  qui  Parle,  Lake,  Lake 
of  the  Woods,  Le  Sueur.  Lincoln,  Lyon,  Mahnomen,  Marshall.  Martin.  Mcleod.  Meeker,  Mille  Lacs,  Morrison,  Mower,  Murray,  Nicollet,  Nobles, 
Norman,  Otter  Tail,  Pennington,  Pine,  Pipestone,  Pope,  Red  Lake,  Redwood,  Renville,  Rice,  Rock,  Roseau,  Sibley,  Steele.  Stevens,  Swift,  Todd, 
Traverse,  Wabasha,  Wadena,  Waseca,  Watonwan,  Wilkin,  Winona,  Yellow  Medicine 

MISSISSIPPI  (SOUTHEAST)  .  , 

METROPOLITAN  COUNTIES 
Desoto,  Forrest,  Hancock,  Harrison,  Hinds,  Jackson,  Lamar,  Madison,  Rankin 

NONMETROPOLITAN  COUNTIES 
Adams,  Alcorn,  Amite,  Attala,  Benton,  Bolivar,  Calhoun,  Carroll,  Chickasaw,  ChocUw,  Claiborne,  Clarke,  Clay.  Coahoma.  Copiah.  Covington, 
FrankUn,  George,  Greene,  Grenada,  Holmes,  Humphreys,  Issaquena,  Itawamba,  Jasper,  Jefferson,  Jefferson  Davis,  Jones,  Kemper,  Lafayette, 
Lauderdale,  Lawrence,  Leake,  Lee,  Leflore,  Lincoln,  Lowndes,  Marion,  Marshall.  Monroe,  Montgomery,  Neshoba,  Newton,  Noxubee, . 
Oktibbeha.  Panola.  Peari  River.  Perry,  Pike,  Pontotoc,  Prentiss,  Quitman,  Scott,  Sharkey.  Simpson.  Smith,  Stone.  Sunflower.  Tallahatchie,  Tate, 
Tippah,  Tishomingo,  Tunica,  Union,  Walthall,  Wanwi,  Washington,  Wayne,  Webster,  Wilkinson.  Winston,  Yalobusha,  Yazoo 


MISSOURI  (GREAT  PLAINS) 

CPI  AREAS: 
MSA    Kansas  City;  MO-KS: 
MSA    St.  Louis,  MOIL: 


COUNTIES 

Cass,  Clay,  Clinton,  Jackson,  Lafayette,  Platte,  Ray 

Franklin,  Jefferson,  Lincoln,  St.  Charles,  St.  Louis,  Warren,  St.  Louis  city,  Crawford-Sullivan  (pan) 


METROPOLITAN  COUNTIES 
Andrew,  Boone,  Buchanan,  Christian,  Greene,  Jasper,  Newton,  Webster 

NONMETROPOLITAN  COUNTIES 
Adair,  Atchison,  Audrain,  Barry,  Barton,  Bates,  Benton,  Bollinger,  Butler,  Caldwell,  Callaway,  Camden,  Cape  Girardeau.  Carroll.  Caner,  Cedar, 
Chariton.  Clark,  Cole,  Cooper,  Crawford,  Dade,  Dallas,  Daviess,  Dekalb,  Dent,  Douglas,  Dunklin,  Gasconade,  Gentry,  Grundy.  Harrison,  Henry, 
Hickory,  Holt,  Howard,  Howell,  Iron,  Johnson.  Knox.  Laclede,  Lawrence,  Lewis,  Linn,  Livingston,  Macon,  Madison,  Manes,  Marion,  Mcdonald, 
Mercer,  Miller,  Mississippi,  Moniteau,  Monroe,  Montgomery.  Morgan,  New  Madrid,  Nodaway.  Oregon,  Osage.  Ozark.  Pemiscot.  Perry,  Pettis, 
Phelps,  Pike,  Polk.  Pulaski.  Putnam.  Ralls.  Randolph.  Reynolds.  Ripley,  Saline.  Schuyler.  Scotland.  Scott.  Shannon,  Shelby.  St  Clair,  St.     . 
Francois,  Ste.  Genevieve,  Stoddard,  Stone,  Sullivan,  Taney,  Texas,  Vernon,  Washington.  Wayne.  Worth,  Wright 

MONTANA  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 
Cascade,  Missoula.  Yellowstone 

NONMETROPOLITAN  COUNTIES 
Beaverhead,  Big  Horn,  Blaine,  Broadwater,  Carbon.  Carter.  Chouteau.  Custer.  Daniels,  Dawson,  Deer  Lodge,  Fallon.  Fergus.  Flathead.  Gallatin. 
Garfield.  Glacier.  Golden  Valley,  Granite.  Hill.  Jefferson.  Judith  Basin,  Lake,  Lewis  and  Clark,  Liberty,  Lincoln,  Madison.  Mccone.  Meagher, 
Mineral,  Musselshell,  Park,  Petroleum,  Phillips,  Pondera,  Powder  River,  Powell,  Prairie,  Ravalli,  Richland,  Roosevelt.  Rosebud,  Sanders, 
Sheridan,  Silver  Bow,  Stillwater,  Sweet  Grass,  Teton,  Toole,  Treasure,  Valley,  Wheatland,  Wibaux 

NEBRASKA  (GREAT  PLAINS)  .  -  •  " 

METROPOLITAN  COUNTIES 
Cass,  Dakota.  Douglas,  Lancaster,  Sarpy,  Washington 


NONMETROPOLITAN  COUNTIES 
Adams,  Antelope,  Arthur,  Banner,  Blaine.  Boone,  Box  Butte,  Boyd,  Brown.  Buffalo.  Burt,  Butler.  Cedar,  Chase.  Cherry,  Cheyenne,  Clay, 
Colfax,  Cuming,  Custer,  Dawes,  Dawson,  Deuel,  Dixon,  Dodge,  Dundy,  Fillmore.  Franklin.  Frontier,  Furnas,  Gage,  Garden.  Garfield,  Gosper, 
Grant,  Greeley,  Hall,  Hamilton.  Harlan.  Hayes,  Hitchcock,  Holt,  Hooker,  Howard,  Jefferson,  Johnson,  Kearney.  Keith,  Keya  Paha.  Kimball, 
Knox,  Lincoln,  Logan,  Loup,  Madison,  Mcpherson.  Merrick,  Morrill,  Nance.  Nemaha,  Nuckolls.  Otoe.  Pawnee.  Perkins,  Phelps.  Pierce,  Platte. 
Polk,  Red  Willow.  Richardson,  Rock,  Saline.  Saunders.  Scotts  Bluff,  Seward,  Sheridan,  Sherman.  Sioux,  Stanton,  Thayer,  Thomas.  Thurston, 
Valley,  Wayne,  Webster.  Wheeler.  York 
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CPI  AREAS:  COUNTIES 
PMSA  Boston.  MA-NH 

Rockingham  County  part: 

PMSA  Lawrence,  MA-NH 

Rockingham  County  pait: 


PMSA  Lowell.  MA-NH 

Hillsborough  county  pt: 

PMSA  Manchester.  NH 

Hillsborough  county  pt: 
Menimack  county  pait: 
^      Rockingham  county  pait: 

PMSA  Nashua.  NH 

Hillsborough  county  pt: 


PMSA  Poftsmouth-Rochester,  NH-ME 
Rockingham  County  part: 


StrafTofd  County  part: 


NONMETROPOLITAN  COUNTIES 
Belknap 
Carroll 

Cheshire  ^ 

Coos 
Grafton 
Sullivan 
Hillsborough  County  p^: 


Menimack  County  part: 


Rockingham  County  part: 
Stranbrd  County  part: 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL . 

NEVADA  (PACmC/HAWAin 

METROPOLITAN  COUNTIES 
Clark,  Nye.  Washoe 

NONMETROPOLITAN  COUNTIES 
Churchill.  Douglas.  Elko.  Esmeralda.  Eureka.  Humboldt,  L  inder,  Uncoln,  Lyon.  Mineral.  Pershing.  Storey.  White  Pine.  Carson  City 

NEW  HAMPSHIRE  (NEW  ENGLAND^ 


Seabrook  towr ,  South  Hampton  town 


Adcinson  town;  Chester  town.  Danville  town.  Derry  town.  Fremont  town.  Hampstead  town, 
Kingston  town,  Newton  town,  Plaistow  town.  Raymond  town,  Salem  town,  Sandown  towni 
Windhain  towri 


Pelham  town 


Bedford  town.  jofTstown  town.  Manchester  city,  Weare  town 

Allenstown  tov  n,  Hooksett  town 

Auburn  town.  <  landia  town,  Londonderry  town 


Amherst  town,  brookline  town,  Greenville  town,  Hollis  town,  Hudson  town.  Litchfield  town.  Mason 
town,  Menimack  town,  Milford  town,  Mont  Vernon  town.  Nashua  city.  New  Ipswich  town.  Wilton 
town 


Brentwood  tow ».  East  Kingston  town.  Epping  town.  Exeter  town.  Greenland  town.  Hampton  town. 
Hampton  Falls  jown,  Kensington  town.  New  Castle  town,  Newfields  town.  Newington  town. 
Newmarket  town,  North  Hampton  town.  Portsmouth  city.  Rye  town.  Stratham  town 


Barrington  towi 
town.  Rocheste 


1.  Dover  city.  Durham  town.  Farmington  town.  Lee  town.  Madbury  town.  Milton 
city.  Rollinsford  town.  Somersworth  city 


Antrim  town.  B  ;nnington  town.  Deering  town.  Francestown  town,  Greenfield  town.  Hancock  town, 
Hillsborough  toWn,  Lyndeborough  town.  New  Boston  town,  Peterborough  town.  Sharon  town. 
Temple  town,  Windsor  town 

Andover  town,  ]  ioscawen  town.  Bow  town.  Bradford  town.  Canterbury  town,  Chichester  town. 
Concord  city,  D  inbury  town.  Dunbarton  town.  Epsom  town.  Franklin  city.  Henniker  town.  Hili 
.         u-_i.:      i|  jQ^i^  Loudon  town,  Newbury  town.  New  London  town.  Northfield  town, 

Pittsfield  town.  Salisbury  town.  Sutton  town,  Warner  town,  Webster  town.  Wilmot 


town,  Hopkintoi 
Pembroke  town, 
town 

Deerfield  town, 
Middleton  town 


Northwood  town,  Nottingham  town. 
New  Durham  town,  Strafford  town 


"x^ 
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NEW  JERSEY  (NEW  YORK/NEW  JERSEY) 
CPI  AREAS;     -  COUNTIES 


PMSA  Atlantic-Cape  May,  NJ: 
PMSA  Bergen-Passaic,  NJ: 
PMSA  Jersey  City,  NJ: 


Atlantic.  Cape  May 
Bergen,  Passaic 
Hudson 


PMSA  Middlesex-Somerset-Hunterdon,  NJ:  Hunterdon,  Middlesex,  Somerset 


PMSA  Monmouth-Ocean,  NJ: 

PMSA  Newark.  NJ: 

PMSA  Philadelphia,  PA-NJ: 

PMSA  Trenton.  NJ: 

PMSA  Vineland-Millville-Bridgeton,  NJ: 

NEW  MEXICO  (SOUTHWEST) 


Monmouth,  Ocean 

Essex,  Morris,  Sussex,  Union,  Warren 

Burlington,  Camden,  Gloucester,  Salem 

Mercer 

Cumberland 


METROPOLITAN  COUNTIES 
Bernalillo,  Dona  Ana,  Los  Alamos,  Sandoval,  Santa  Fe,  Valencia 

NONMETROPOLITAN  COUNTIES 
Catron,  Chaves,  Cibola,  Colfax,  Cuny,  Debaca,  Eddy,  Grant,  Guadalupe,  Harding,  Hidalgo,  Lea,  Lincoln,  Luna.  Mckinley,  Mora,  Otero,  Quay, 
Rio  Arriba,  Roosevelt,  San  Juan,  San  Miguel,  Sierra,  Socorro,  Taos,  Torrance,  Union 


NEW  YORK  (NEW  YORK/NEW  JERSEY) 


CPI  AREAS: 

PMSA  Dutchess  County,  NY  : 
PMSA  Nassau-Suffolk.  NY: 
PMSA  New  York,  NY: 
•COUNTY  Westchester,  NY: 
PMSA  Newburgh,  NY-PA: 


COUNTIES 

Dutchess 

Nassau.  Suffolk 

Bronx,  Kings,  New  York,  Putnam,  Queens,  Richmond.  Rockland 

Westchester 

Orange 


METROPOLITAN  COUNTIES 
Albany,  Broome.  Cayuga,  Chautauqua,  Chemung,  Erie,  Genesee,  Herkimer,  Livingston,  Madison,  Monroe,  Montgomery,  Niagara,  Oneida. 
Onondaga,  Ontario,  Orleans,  Oswego,  Rensselaer,  Saratoga,  Schenectady,  Schoharie,  Tioga,  Warren,  Washington,  Wayne 

NONMETROPOLITAN  COUNTIES 
Allegany,  Cattaraugus,  Chenango,  Clinton,  Columbia,  Cortland,  Delaware,  Essex,  Franklin,  Fulton,  Greene,  Hamilton,  Jefferson,  Lewis.  Otsego. 
Schuyler,  Seneca,  St.  Lawrence,  Steuben,  Sullivan,  Tompkins,  Ulster,  Wyoming,  Yates 

NORTH  CAROLINA  (SOUTHEAST) 

METROPOLITAN  COUNTIES 
Alamance,  Alexander,  Brunswick,  Buncombe,  Burke.  Cabarrus,  Caldwell,  Catawba,  Chatham,  Cumberland,  Currituck,  Davidson,  Davie, 
Durham,  Edgecombe,  Forsyth,  Franklin,  (jaston,  Guilford.  Johnston.  Lincoln.  Madison,  Mecklenburg,  Nash,  New  Hanover,  Onslow,  Orange. 
Pitt,  Randolph,  Rowan,  Stokes.  Union,  Wake,  Wayne,  Yadkin 

NONMETROPOLITAN  COUNTIES 
Alleghany,  Anson,  Ashe,  Avery,  Beaufort,  Bertie,  Bladen,  Camden,  Carteret,  Caswell,  Cherokee,  Chowan,  Clay,  Cleveland,  Columbus,  Craven, 
Dare,  Duplin,  Gates,  Graham,  Granville,  Greene,  Halifax,  Harnett,  Haywood,  Henderson,  Hertford,  Hoke,  Hyde,  Iredell,  Jackson,  Jones,  Lee, 
Lenoir,  Macon,  Martin,  Mcdowell,  Mitchell,  Montgomery,  Moore.  Northampton.  Pamlico.  Pasquotank.  Pendtr,  Perquimans.  Person,  Polk, 
Richmond,  Robeson,  Rockingham,  Rutherford,  Sampson,  Scotland,  Stanly.  Surry,  Swain,  Transylvaiua,  Tyrrell,  Vance,  Warren,  Washington, 
Watauga,  Wilkes,  Wilson,  Yancey 

NORTH  DAKOTA  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 
Burleigh,  Cass,  Grand  Forks,  Morton 

NONMETROPOLITAN  COUNTIES  ^  • 

Adfuns,  Barnes,  Benson,  Billings,  Bottineau,  Bowman,  Burke.  Cavalier,  Dickey,  Divide,  Dunn.  Eddy.  Emmons.  Foster,  Golden  Valley.  Grant. 
Griggs,  Hettinger,  Kidder,  Lamoure,  Logan,  Mchenry,  Mcintosh.  Mckenzie.  Mclean,  Mercer,  Mountrail.  Nelson,  Oliver.  Pembina.  Pierce.- 
Ramsey.  Ransom,  Renville,  Richland.  Rolette,  Sargent,  Sheridan,  Sioux,  Slope,  Stark,  Steele,  Stutsman,  Towner,  Traill,  Walsh,  Ward,  Wells, 
Williams  "  .  '  - 
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CPI  AREAS: 
PMSA  Akron.  OH: 
•COUNTY  Brown,  OH: 
•Cincinnati.  OH-KY-IN: 
PMSA  Cleveland-Lorain-Elyria,  OH: 
PMSA  Hamiiton-Middletown.  OH: 
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COUNTIES 

Ponage.  Summi 

Brown 

Clermont.  Hamdton,  Warren 

Ashtabula.  Cuyi  hoga,  Geauga,  Lake,  Lorain,  Medina 

Butler 


METROPOLITAN  COUNTIES 
Allen,  Auglaize,  Belmont,  Carroll,  Clark.  Columbiana.  Crawford 
Lucas,  Madison,  Mahoning,  Miami,  Montgomery,  Pickaway 


Delaware,  Fairfield,  Franklin,  Fulton,  Greene,  Jefferson,  Lawrence,  Licking, 
Richland,  Stark,  Trumbull,  Washington,  Wood 


NONMETROPOLITAN  COUNTIES 
Adams,  Ashland,  Athens,  Champaign,  Clinton.  Coshocton,  D  irke.  Defiance.  Erie,  Fayette,  Gallia.  Guernsey,  Hancock.  Haidin,  Harrison,  Henry, 
Highland,  Hocking,  Holmes,  Huron,  Jackson.  Knox,  Logan,  f  larion,  Meigs,  Mercer,  Monroe,  Morgan,  Morrow,  Muskingum,  Noble,  Ottawa, 
Paulding,  Perry,  Pike,  Preble,  Putnam,  Ross,  Sandusky,  Sciot  >,  Seneca,  Shelby,  Tuscarawas,  Union,  Varj  Weit,  Vinton,  Wayne,  Williams 
Wyandot 


OKLAHOMA  (SOUTHWEST) 

METROPOLITAN  COUNTIES 
Canadian.  Cleveland,  Comanche,  Creek,  Garfield,  Logan,  i 


Mc  :lain,  Oklahoma,  Osage,  Pottawatomie,  Rogers,  Sequoyah,  Tulsa,  Wagoner 


NONMETROPOLITAN  COUNTIES 
Adair,  Alfalfa,  Atoka,  Beaver,  Beckham.  Blaine,  Bryan.  Cad(4o 
Dewey,  Ellis,  Garvin,  Grady,  Grant,  Greer,  Harmon,  Harper, 
Flore,  Lincoln,  Love,  Major,  Marsha!!,  Mayes,  Mccurtain,  Mdintosh 
Payne,  Pittsburg,  Pontotoc,  Pushmataha,  Roger  Mills,  Semina  e 


i.  Carter.  Cherokee,  Choctaw,  Cimarron,  Coal,  Cotton,  Craig.  Custer,  Delaware, 
laskell,  Hughes,  Jackson,  Jefferson,  Johnston,  Kay,  Kingfisher,  Kiowa,  Latimer,  Le 
— osh,  Murray,  Muskogee,  Noble,  Nowata,  Okfuskee,  Okmulgee.  Ottawa,  Pawnee, 
Stephens,  Texas,  Tillman,  Washington,  Washita,  Woods,  Woodward 


Colu  nbia,  Multnomah,  Washington,  Yamhill 


OREGON  (NORTHWEST/ALASKA) 

CPI  AREAS:  COUNTIES 

PMSA  Portland- Vancouver,  OR-WA:  Clackamas, 

PMSA  Salem,  OR:  Marion,  Polk 

METROPOLITAN  COUNTIES 
Benton,  Jackson,  Lane 

NONMETROPOLITAN  COUNTIES 
Baker,  Clatsop,  Coos.  Crook.  Cuiry,  Deschutes,  Douglas,  Gill  am.  Grant.  Harney,  Hood  River,  Jefferson,  Josephine,  Klamath,  Lake,  Uncoln 
Linn,  Malheur,  Morrow,  Sherman,  Tillamook,  Umatilla,  Unioi,  Wallowa,  Wasco,  Wheeler 

PENNSYLVANIA  (MID- ATLANTIC) 

CPI  AREAS:  COUNTIES 

PMSA  Newburgh.  NY-PA:  Pike 

PMSA  Philadelphia,  PA-NJ:  Bucks,  Chester, 

PMSA  Pittsburgh,  PA:  Allegheny,  Beavi, 


I  elaware,  Montgomery,  Philadelphia 
,  Butler,  Fayette,  Washington.  Westmoreland 


METROPOLITAN  COUNTIES 
Berks,  Blair,  Cambria,  Carbon,  Centre,  Columbia,  Cumberlanc 
Mercer,  Northampton.  Perry,  Somerset,  Wyoming,  York 

NONMETROPOLITAN  COUNTIES 
Adams,  Armstrong,  Bedford.  Bradford,  Cameron,  Clarion,  Clehrfield 
Indiana,  Jefferson,  Juniata,  Lawrence,  Mc  Kean,  Mifflin,  Mon<oe 
Tioga.  Union,  Venango,  Warren,  Wayne 


Dauphin,  Erie,  Lackawanna,  Lancaster,  Lebanon,  Lehigh,  Luzerne,  Lycoming, 


,  Clinton.  Crawford,  Elk,  Forest,  Franklin,  Fulton,  Greene,  H^intingdon, 
Montour,  Northumberiand,  Potter,  Schuylkill,  Snyder,  Sullivan,  Susquehanna, 
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RHODE  ISLAND  (NEW  ENGLAND) 

METROPOLITAN  COUNTIES 
Bristol  County  part: 
Kent  County  part: 
Newport  County  part: 
Providence  County  part: 


Washington  County  part: 


NONMETROPOLITAN  COUNTIES 
Newport  County  part: 
Washington  County  part: 

SOUTH  CAROLINA  (SOUTHEAST) 


Barrington  town,  Bristol  town,  Warren  town 

Coventry  town.  East  Greenwich  town,  Warwick  city.  West  Greenwich  town.  West  Warwick  town 

Jamestown  town.  Little  Compton  town,  Tiverton  town 

Burrillville  town.  Central  Falls  city,  Cranston  city.  Cumberiand  town.  East  Providence  city,  Foster 

town,  Gloeester  town,  Johnston  town,  Lincoln  town.  North  Providence  town.  North  Smithfield  town. 

Pawtucket  city.  Providence  city,  Scituate  town,  Smithfield  town,  Woonsocket  city 

Charlestown  town,  Exeter  town,^  Hopkinton  town,  Narragansett  town.  North  Kingstown  town, 

Richmond  town.  South  Kingstown  town.  Westerly  town 


Middletown  town,  Newport  city,  Portsmouth  town 
New  Shoreham  town 


METROPOLITAN  COUNTIES 

Aiken,  Anderson,  Berkeley,  Charleston,  Cherokee,  Dorchester.  Edgefield,  Florence,  Greenville,  Horry.  Lexington,  Pickens,  Richland. 
Spartanburg,  Sumter,  York 

NONMETROPOLITAN  COUNTIES 
Abbeville,  Allendale,  Bamberg,  Bamwdl,  Beaufort,  Calhoun,  Chester,  Chesterfield,  Clarendon,  ColietQn,  Darlington,  Dillon,  Fairfield, 
Georgetown,  Greenwood,  Hampton,  Jasper,  Kershaw,  Lancaster.  Laurens,  Lee,  Marion,  Mailboro.  Mccormick.  Newberry,  Oconee,  Orangeburg, 
Saluda.  Union.  Williamsburg 

SOUTH  DAKOTAtROCKY  MOUNTAIN) 


METROPOLITAN  COUNTIES  -  - 

Lincoln.  Minnehaha.  Pennington 

NONMETROPOLITAN  COUNTIES  * 

Aurora,  Beadle,  Bennett.  Bon  Homme.  Brookings.  Brown,  Brule,  Buffalo,  Butte.  Campbell.  Charies  Mix,  Clark,  Clay,  Codington.  Corson. 
Custer,  Davison.  Day.  Deuel.  Dewey.  Douglas.  Edmunds,  Fall  River.  Faulk.  Grant,  Gregory,  Haakon,  Hamlin,  Hand,  Hanson,  Harding,  Hughes, 
Hutchinson,  Hyde,  Jackson,  Jerauld.  Jones,  Kingsbury.  Lake,  Lawrence,  Lyman,  Marshall,  Mccook.  Mcpherson.  Meade.  Mellette.  Miner, 
Moody,  Perkins,  Potter,  Roberts,  Sanborn,  Shannon,  Spink,  Stanley,  Sully,  Todd.  Tripp.  Turner,  Union,  Walworth,  Yankton,  Sebach 

TENNESSEE  (SOUTHEAST)  • 

METROPOLITAN  COUNTIES 
Anderson,  Blount,  Carter,  Cheatham.  Chester,  Davidson,  Dickson,  Fayette,  Hamilton,  Hawkins,  Knox,  Loudon,  Madison,  Marion,  Montgomery, 
Robertson,  Rutherford,  Sevier,  Shelby,  Sullivan,  Sumner,  Tipton,  Unicoi,  Union,  Washington,  Williamson,  Wilson 

NONMETROPOLPF AN  COUNTIES 
Bedford,  Benton,  Bledsoe,  Bradley,  Campbell,  Cannon,  Carroll,  Claiborne,  Clay,  Cocke.  Coffee,  Crockett,  Cumberiand.  Dekalb.  Decatur.  Dyer. 
Fentress.  Franklin.  Gibson.  Giles,  Grainger,  Greene,  Gnindy,  Hamblen.  Hancock.  Hardeman.  Hardin.  Haywood,  Henderson,  Henry,  Hickman, 
Houston,  Humphreys,  Jackson,  Jefferson,  Johnson,  Lake,  Lauderdale,  Lawrence,  Lewis,  Lincoln,  Macon,  Marshall.  Maury.  Mcminn,  Mcnairy. 
Meigs,  Monroe,  Moore.  Morgan.  Obion.  Overton.  Perry.  Pickett,  Polk,  Putnam,  Rhea,  Roane,  Scott.  Sequatchie.  Smith.  Stewart.  Trousdale.  Van 
Buren.  Warren.  Wayne.  Weakley.  White 

TEXAS  (SOUTHWEST)  ,  .  i 


CPI  AREAS:  COUNTIES 
PMSA  Brazoria.  TX: 
♦Dallas,  TX; 

PMSA  Fort  Worth-Ariington,  TX: 
PMSA  Galveston-Texas  City.  TX: 
♦COUNTY  Henderson.  TX: 


Brazoria 

Collin.  Dallas.  Denton.  Ellis.  Hunt.  Kaufman.  Rockwall 

Hood.  Johnson,  Parker.  Tarrant 

Galveston 

Henderson 


PMSA  Houston.  TX: 


Chambers.  Fort  Bend.  Harris.  Liberty.  Montgomery.  Waller 


METROPOLITAN  COUNTIES 
Archer.  Bastrop.  Bell,  Bexar,  Bowie,  Brazos,  Caldwell,  Cameron,  Comal.  Coryell,  Ector,  El  Paso.  Grayson.  Gregg,  Guadalupe,  Hardin.  Harrison. 
Hays.  Hidalgo.  Jefferson.  Lubbock.  Mclennan.  Midland.  Nueces.  Orange.  Potter.  Randall.  San  Patncio.  Smith.  Taylor,  Tom  Green,  Travis, 
Upshur.  Victoria.  Webb.  Wichita.  Williamson.  Wilson 
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TEXAS  (Com.) 

NONMETROPOLITAN  COUNTIES 
Anderson.  Andrews.  Angelina.  Aransas.  Armstrong,  Atascosfe,  Austin.  Bailey.  Bandera.  Baylor,  Bee,  Blanco,  Borden,  Bosque,  Brewster,  Briscoe, 
Brooks,  Brown.  Burleson.  Burnet.  Calhoun,  Callahan,  Camp  Carson,  Cass,  Castro,  Ch  ;rokee,  Childrtss,  Clay,  Cochran,  Coke.  Coleman. 
Collingsworth.  Colorado,  Comanche,  Concho,  Cooke.  Cottld^Crane,  Crockett,  Crosby,  Culberson,  Dallam,  Dawson,  Dewitt.  Deaf  Smith,  Delta, 
Dickens.  Dimmit.  Donley,  Duval.  Eastland.  Edwards.  Erath,  Falls,  Fannin,  Fayette,  Fisher,  Floyd,  Foard,  Franklin,  Freestone,  Frio,  Gaines, 
Garza.  Gillespie,  Glasscock,  Goliad,  Gonzales.  Gray.  Gtimesi  Hale.  Hall.  Hamilton.  Hansford.  Hardeman,  Hartley,  Haskell,  Hemphill.  Hill, 
Hockley.  Hopkins,  Houston,  Howard.  Hudspeth.  Hutchinson^  Irion.  Jack.  Jackson.  Jasper,  Jeff  Davis.  Jim  Hogg,  Jim  Wells.  Jones,  Karnes, 
Kendall.  Kenedy.  Kent,  Kerr.  Kimble.  King.  Kinney,  Klebert,  Knox,  La  Salle,  Lamar,  Lamb,  Lampasas,  Lavaca,  Lee,  Leon,  Limestone, 
Lipscomb.  Live  Oak,  Llano,  Loying,  Lynn,  Madison,  Maiioii  Martin,  Mason,  Matagorda,  Maverick,  Mcculloch,  Mcmullen,  Medina,  Menard, 
Milam.  Mills.  Mitchell.  Montague.  Moore,  Mortis.  Motley.  Nacogdoches.  Navarro.  Newton.  Nolan.  Ochiltree,  Oldham,  Palo  Pinto,  Panola, 
Parmer.  Pecos,  Polk,  Presidio,  Rains.  Reagan.  Real,  Red  Rivir,  Reeves,  Refugio,  Roberts,  Robertson.  Runnels.  Rusk,  Sabine,  San  Augustine.  San 
Jacinto.  San  Saba.  Schleicher.  Scunry,  Shackelford.  Shelby,  sberman.  Somervell.  Starr.  Stephens.  Sterling,  Stonewall,  Sutton.  Swisher,  Terrell, 
Terry,  Thiwkmorton,  Titus,  Trinity,  Tyler,  Upton,  Uvalde,  N^al  Verde,  Van  Zandt,  Walker,  Ward,  Washington,  Wharton,  Wheeler,  Wilbarger, 
Willacy,  Winkler,  Wise,  Wood,  Yoakum,  Young,  Zapata,  Zaiala 

UTAH  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 
Davis.  Kane,  Salt  Lake.  Utah,  Weber 


NONMETROPOLITAN  COUNTIES 
Beaver,  Box  Elder,  Cache.  Carbon.  Daggett.  Duchesne.  Emei  ^ 
Sevier.  Summit,  Tooele,  Uintah,  Wasatch.  Washington.  Wayi 


VERMONT  (NEW  ENGLAND) 

METROPOLITAN  COUNTIES 
Chittenden  County  pan: 


Franklin  County  part: 
Grand  Isle  County  part: 

NONMETROPOLITAN  COUNTIES 
Addison 
Bennington 
Caledonia 
Essex 
Lamoille 
Orange 
Orleans 
Rutland 
Washington 
Windham 
Windsor 

Chittenden  County  part;  , 

Franklin  County  part: 

Grand  Isle  County  part: 

VIRGINIA  (MID-ATLANTIC) 

CPl  AREAS: 
•COUNTY  Clarke.  VA: 
♦COUNTY  Cuipeper.  VA: 
♦COUNTY  King  Ckorge.  VA: 
•COUNTY  Warren,  VA:  - 


Burlington  city, 
town,  Richmond 
Winooski  city 
Fairfax  town. 
Grand  Isle  town, 


Zharlotte  town,  Colchester  town.  Essex  town.  Hinesbutg  town.  Jericho  town,  Milton 
town,  St.  George  town,  Shelbume  town.  South  Burlington  city,  Williston  town. 


Garfield,  Grand.  Iron,  Juab,  Millard,  Morgan,  Piute,  Rich,  San  Juan,  Sanpete, 


G<  orgia  town,  St.  Albans  city,  St.  Albans  town,  Swanton  town 
South  Hero  town 


Bolton  town,  Bu(  Is  gore,  Huntington  town.  Underbill  town,  Westford  town 

Bakersfield  town  Berkshire  town,  Enosburg  town,  Fairfield  town,  Hetcher  town.  Franklin.  Highgate 

town,  Montgomery  town,  Richford  town,  Sheldon  town 


Alburg  town,  IsU 


COUNTIES 
Clarke 
Cuipeper 
King  George 
Warren 


La  Motte  town.  North  Hero  town 
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VIRGINIA  (MID-ATLANTIO  com 


CPI  AREAS: 
•Washington,  DC-MD-VA; 


COUNTIES 

Arlington,  Fairfax,  Fauquier,  Loudoun,  Prince  William,  Spotsylvania.  Stafford.  Alexandria  city 

Fairfax  city.  Falls  Church  city,  Fredericksburg  city.  Manassas  Park  city.  Manassas  city 


COUNTIES 

Kitsap 

Thurston 

dark 

Island,  King,  Snohomish 

Pierce 


METROPOLITAN  COUNTIES 

U^Z^1\^"^Tl^'f^°''^'n°'T'':  ^^'*"'-  ^^*^  ^''y-  Chesterfield.  Dinwiddie,  Fluvanna.  Gloucester.  Goochland.  Greene.  Hanover 
Hennco,  Is  e  of  Wight,  James  C.ty,  Mathews,  New  Kent,  Pittsylvania.  Powhatan,  Prince  George.  Roanoke.  Scott.  Washington  Yoric  bcdtod 
city,  Bnstol  city,  Charlottesville  c.ty.  Chesapeake  city.  Colonial  Heights  city.  Danville  city.  nLpton  city.  Hopewell  city.  LynchbJ«  l^ 
Newport  News  city,  Norfolk  city.  Petersburg  city.  Poquoson  city.  Portsmouth  c.ty,  Richmond  city.  Roanoke  city.  Salem  c.tyXffdk  city 
Virginia  Beach  city,  Williamsburg  city  '         "■»^viij, 

NONMETROPOLITAN  COUNTIES 
Accomack,  Alleghany,  Amelia.  Appomattox,  Augusta,  Bath.  Bland.  Brunswick.  Buchanan,  Buckingham,  Carohne,  Cairoll.  Chariotte  CraiK 
Cumberiand,  Dickenson  Essex  Royd.  Franklin.  Frederick,  Giles.  Grayson,  Greensville.  Halifax.  Henry.  Highland.  King  William.  King  and 
S,?r;^'T;  ^'i^""^.   "l^^'?'  'J^'t'"'"-  ^^^'''«"*'"^«-  Middlesex.  Montgomery.  Nelson.  Northampton,  Northumberiand.  Nottoway 

S  su'S  Trw;.Xmor;d%t:  wX^^'^"'  "^"-  ''^'''"'^^-  ''"'""^^  '^"^"  ''-'^'  ^'"^'  ^-^^^ 

WASHINGTON  (NORTHWEST/ALASKA)  .  •- 

CPI  AREAS: 
PMSA  Bremerton,  WA: 
PMSA  Olympia.  WA: 
PMSA  Portland-Vancouver.  OR-WA: 
PMSA  Seattle-Bellevue-Everett,  WA: 
PMSA  Tacoma.  WA: 

METROPOLITAN  COUNTIES  - 

Benton,  Franklin,  Spokane,  Whatcom,  Yakima  .  "^  ' 

NONMETROPOLITAN  COUNTIES 
Adams,  Asotin,  Chelan.  Clallam,  Columbia.  Cowlitz.  Douglas,  Ferry.  Garfield.  Grant,  Grays  Haibor.  Jefferson.  Kittitas.  Klickitat  Lewis 
Lincoln.  Mason,  Okanogan.  Pacific.  Pend  Oreille.  San  Juan,  Skagit,  Skamania,  Stevens,  Wahkiakum.  Walla  Walla.  Whitman 

WEST  VIRGINIA  (MID-ATLANTIC)  ^ 

CPI  AREAS:  COUNTIES 

•COUNTY  Bertceley.  WV:  Bericeley 

•COUNTY  Jefferson,  WV:  Jefferson  .  ^  ' 

METROPOLITAN  COUNTIES 
Brooke.  Cabell,  Hancock,  Kanawha,  Marshall.  Mineral,  Ohio,  Putnam,  Wayne,  Wood 

NONMETROPOLITAN  COUNTIES 
Barbour  Boone  Braxton.  Calhoun.  Clay,  Doddridge.  Fayette.  Gilmer.  Grant,  Greenbrier.  Hampshire.  Haidy,  Hairison.  Jackson.  Lewis  Lincoln 
Logan  Manon  Mason,  Mcdowell.  Mercer.  Mingo.  Monongalia.  Monroe,  Morgan.  Nicholas.  Pendleton.  Pleasants.  Pocahontas.  Preston  Raleirii 
Randolph,  Ritchie.  Roane,  Summers,  Taylor.  Tucker.  Tyler,  Upshur.  Webster.  Wetzel.  Wirt.  Wyoming  ' 

WISCONSIN  (MIDWEST)  '  .        r.  . 

CPI  AREAS: 
PMSA  Kenosha,  Wl: 
PMSA  Milwaukee-Waukesha,  WI: 
MSA    Minneapoiis-St.  Paul,  MN-Wl: 
PMSA  Racine,  Wl: 


COUNTIES 

Kenosha 

Milwaukee.  Ozaukee,  Washington,  Waukesha 

Pierce.  St.  Croix 

Racine 


METROPOLITAN  COUNTIES 
Brown,  Calumet.  Chippewa.  Dane,  Douglas,  Eau  Claire,  La  Crosse.  Marathon,  Outagamie.  Rock,  Sheboygan.  Winnebago 
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Crawford.  Dodge,  Door,  Dunn,  Florence,  Fond  du.Lac,  Forest,  Grant, 
.  Lafayette,  Langlade,  Lincoln,  Manitowoc,  Marinette,  Marquette, 
Richland,  Rusk,  Sauk,  Sawyer,  Shawano,  Taylor,  Trempealeau.  Vernon, 


WISCONSIN  (Cont.) 

NONMETROPOLITAN  COUNTIES 
Adams.  Ashland,  Barron,  Bayfield.  Buffalo.  Burnett  Clark.  Cilumbia 
Green.  Green  Lake,  Iowa,  Iron,  Jackson,  Jefferson,  Juneau,  Ke  waunee 
Menominee,  Monroe,  Oconto,  Oneida,  Pepin,  Polk,  Portage,  Price, 
Vilas,  Walworth,  Washburn,  Waupaca.  Waushara,  Wood 

WYOMING  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 
Laramie,  Natrona 

NONMETROPOLITAN  COUNTIES 
Albany,  Big  Horn,  Campbell.  Caibon,  Converse,  Crook.  Fremont,  Goshen,  Hot  Springs,  Johnson,  Lincoln,  Niobrara,  Park,  Platte,  Sheridan, 
Sublette,  Sweetwater,  Teton,  Uinu,  Washakie,  Weston 

PACIFIC  ISLANDS  (PACIFlOHAWAin 

NONMETROPOLITAN  COUNTIES 
Ainerican  Samoa,  Guam.  Northem  Mariana  Islands,  Palau 


PUERTO  RICO  (SOUTHEAST) 


METROPOLITAN  COUNTIES 

Aguada,  Aguadilla,  Aguas  Buenas.  Anasco.  Arecibo,  Barceloiieta, 
Ceiba,  Cidra.  Comerio,  Corozal,  Dorado.  Fajardo.  Rorida,  Gui  lyanilla. 
Las  Piedras.  Loiza.  Luquillo.  Menati.  Mayaguez,  Moca.  Morojis 
German,  San  Juan,  San  Lorenzo,  Toa  Alta,  Toa  Baja,  Trujillo 


Bayamon,  Cabo  Rojo,  Caguas,  Camuy,  Canovanas,  Carolina,  Catano,  Cayey, 
Cuaynabo,  Gurabo,  Hatillo,  Hormigueros,  Humacao,  Juana  Diaz,  Juncos, 
Naguabo,  Naranjito,  Penuelas,  Ponce,  Rio  Grande,  Sabana  Grande,  San 
^Ito,  Vega  Alta,  Vega  Baja,  Villalba,  Yabucoa,  Yauco 


NONMETROPOLITAN  COUNTIES 

Aibonito,  Arroyo,  Adjuntas,  Bananquitas.  Ciales,  Coamo,  Cufcrbra. 

Maunabo.  Orocovis.  Patillas,  (^ebradillas.  Rincon.  Salinas.  S^n 

VIRGIN  ISLANDS  (SOUTHEAST) 

NONMETROPOLITAN  COUNTIES 
Virgin  Island 


IFR  Doc.  03-23515  Filed  9-15-03;  8:45  ami 
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.,  Guanica,  Guayama.  Isabela,  Jayuya,  Lajas,  Lares.  Las  Marias,  Maricao, 
Sebastia.  Santa  Isabel.  Utuado,  Vieques 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1 ,  36,  and  53 

[FAR  Case  2002-017] 
RIN  9000-AJ73 

Federal  Acquisition  Regulation; 
Elimination  of  Standard  Form  1417 

AGENaES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
eliminate  the  use  of  the  Standaril  Form 
(SF)1417.. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
November  17,  2003  to  be  considered  in 
the  formulation  of  a  final  rule. 

ADDRESSES:  Submit  written  comments 
to  General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035.  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to  farcase^002-01 7@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  2002-01 7  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Cecelia  L.  Davis, 
Procurement  Analyst,  at  (202)  219- 
0202.  Please  cite  FAR  case  2002-017. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  rule  amends  FAR  Subparts  1.1, 
36.2,  36.7,  53.2,  and  53.3,  deleting  the 
prescription  for  the  use  of  the  SF  1417, 
Pre-Solicitation  Notice  (Construction 
Contract).  The  proposed  rule^eliminates 
the  use  of  this  form  in  contracts  for 
construction,  alteration,  or  repair,  or 


dismantling,  demolition,  or  removal  of 
improveraen  s. 

The  use  of  the  form  has  become 
imnecessary  >ecause  contracting  officers 
are  required  o  provide  access  to 
presolicitation  notices  through  the 
Government^ide  point  of  entry  (GPE) 
via  the  Interi  et  at  http:// 
www.fedbizo  ops.gov  pursuant  to  FAR 
5.204.  The  pioposed  FAR  change  to 
eliminate  the  SF  1417  complements 
efforts  to  inc!  ease  reliance  on  electronic 
business  pra(  ;tices  in  procurement  in 
furtherance  c  f  the  Administration's 
commitment  to  create  a  citizen-centric 
E-Govemmei  it,  as  outlined  in  the 
President's  \  anagement  Agenda. 

This  is  not  a  significant  regulatory 
action  and,  t  lerefore.  was  not  subject  to 
review  undei  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  datei  September  30,  1993.  This 
rule  is  not  a   tiajor  rule  under  5  U.S.C. 
804. 

B.  Regulator  r  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  ml  3  to  have  a  significant 
economic  im  pact  on  a  substantial 
number  of  sr  lall  entities  within  the 
meaning  of  t  le  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
proposed  ara  endments  are  not  imposing 
any  addition  il  burden  on  small 
business.  Sni  all  businesses  are  already 
aware  of  the  aublicizing  medium  the 
Government  uses  via  the  Internet  and 
have  made  tl  le  necessary  adaptation  to 
keep  abreast  of  business  opportunities 
disseminatet  therein.  The  use  of 
electronic  co  mmerce/electronic  data 
interchange  ]  las  become  the  principal 
medium  for  )ublicizing  business 
opportunitie  >  in  the  Federal 
Government  An  Initial  Regulatory 
Flexibility  A  lalysis  has,  therefore,  not 
been  perforn  led.  We  invite  comments 
from  small  businesses  and  other     - 
interested  ps  rties. 

The  Coun<  ils  will  consider  comments 
from  small  e  itities  concerning  the 
affected  FAF  parts  1.  36,  and  53  in 
accordance  with  5  U.S.C.  610.  Interested 


parties  must 


submit  such  comments 


separately  and  should  cite  5  U.SC.  601, 
et  seq.  (FAR  case  2002-017).  in 
corresponde  ice. 

C.  PaperwoiK  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  betause  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 


approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  1,  36, 
and  53 

Government  prociu-ement. 
Dated:  September  9,  200.3. 
Laura  Auletta, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD.  GSA,  and  NASA 
propose  amending  48  CFR  parts  1,  36, 
and  53  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1,  36,  and  53  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Amend  section  1.106  in  the  table 
following  the  introductory  paragraph  by 
removing  FAR  segment  "SF  1417"  and 
its  corresponding  OMB  Control  Number 
"9000-0037". 

PART  36-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.213-2    [Amended] 

3.  Amend  section  36.213-2  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"send"  and  adding  "issue"  in  its  place, 
and  removing  "to  prospective  bidders"; 
and  in  pajagraph  (b)  by  removing 
paragraph  (b)(6)  and  redesignating 
paragraphs  (b)(7),  (b)(8),  and  (b)(9)  as 
(b)(6),  {b)(7).  and  (b)(8),  respectively. 

36.701     [Amended] 

4  Amend  section-36.701  by  removing 
paragraph  (a)  and  redesignating 
paragraphs  (b).  (c).  (d),  and  (e)  as  (a),  (b), 
(c),  and  (d),  respectively. 

PART  53— FORMS 

53.236-1     [Amended] 

5.  Amend  section  53.236-1  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b),  (c),  (d),  (e), 
(f),  and  (g)  as  (a),  (b).  (c).  (d).  (e).  and  (f). 
respectively. 

53.301-1417    [Removed] 

6.  Remove  section  53.301-1417. 

[FR  Doc.  03-23531  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  25 
[FAR  Case  2003-007] 
RIN  9000-AJ72 

Federal  Acquisition  Regulation;  Buy 
Annerican  Act— NonavaHable  Articles 

AGENCIES:  Department  of  Defense  (DoD], 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
add  certain  food  and  textile  items  to  the 
list  of  articles  not  available  from 
domestic  sources  in  sufficient  and 
reasonably  available  commercial 
quantities  of  a  satisfactory  quality. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
November  17,  2003  to  be  considered  in 
the  formulation  of  a  final  rule. 

ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVA).  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to — farcase.  2003-00  7@gsa  .gov. 


Please 
FAR  case 
correspondi 

FOR  FURTHER 

FAR 

Building, 
(202) 

pertaining 
schedules, 
contact  Ms 
Procurement 
0202.  Please 


subinit  comments  only  and  cite 
20Q3-007  in  all 

related  to  this  case. 


ei  ice : 


Secretai  iat 


501-47  55 


INFORMATION  CONTACT:  The 
Room  4035,  GS 
W^hington,  DC,  20405,  at 

for  information 
to|  status  or  publication 
clarification  of  content, 
(Jecelia  L.  Davis, 
Analyst,  at  (202)  219- 
cite  FAR  case  2003-007. 


SUPPLEMENT/  RY  INFORMATION: 


A.  Backgrou  id 


fijod 


sou  rces 
a'  rail 


This  rule 
add  certain 
list  of  article 
domestic 
reasonably 
quantities  of 
rule  is  based 
research  by 
Agency. 

This  is  not 
action  and 
review  unde: 
Order  12866 
Review,  datold 
rule  is  not  a 
804. 


abends  FAR  25.104(a)  to 
and  textile  items  to  the 
not  available  from 
in  sufficient  and 
lable  commercial 
a  satisfactory  quality.  This 
on  extensive  market 
the  Defense  Logistics 

a  significant  regulatory 
t  lerefore,  was  not  subject  to 
section  6(b)  of  Executive 
Regulatory  Planning  and 

September  30,  1993.  This 
najor  rule  under  5  U.S.C. 


B.  Regulator  r  Flexibility  Act 


ru  e 


The 
proposed 
economic  i 
number  of 
meaning  of 
Act,  5  U.S.C 
et  seq 

to  the  list  ar( 
domestic 
Flexibility 
been  perfo: 


m  pact ' 
SI  lall 


tie: 


Coun4ils  do  not  expect  this 
to  have  a  significant 
on  a  substantial 
entities  within  the 
Regulatory  Flexibility 
601, 
becai^se  the  items  being  added 
not  available  from 
sources.  An  Initial  Regulatory 
Analysis  has,  therefore,  not 
rn  led.  We  invite  comments 


from  small  businesses  and  other 
interested  parties.  The  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Part  25  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  2003-007),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  25 

Government  procurement. 

Dated:  September  9,  2003. 
Laura  Auletta, 
Director,  Acquisition  Policy  Division.  '■ 

Therefore,  DoD.  GSA,  and  NASA 
propose  amending  48  CFR  part  25  as  set 
forth  below: 

PART  25— FOREIGN  ACQUISITION 

1.  The  authority  citation  for  48  CFR 
part  25  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

25.104    [Amended] 

2.  Amend  section  25.104  in  paragraph 
(a)  by  adding,  in  alphabetical  order,  the 
articles  "Bamboo  shoots.",  "Goat  hair 
canvas.",  "Grapefruit  sections, 
canned.",  "Modacrylic  fur  ruff.",  and 
"Water  chestnuts.". 

[FR  Doc.  03-23530  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1917  and  1918 
[Docket  No.  S-025A] 
RIN  1218-AA56 

Longshoring  and  Marine  Terminals; 
Vertical  Tandem  Lifts 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Proposed  rule. 

summary:  OSHA  published  a  final 
standard  on  July  25.  1997,  revising  all 
of  the  Longshoring  Standard  and  related 
sections  of  the  Marine  Terminals 
Standard.  In  the  preamble  to  the  final 
rule,  OSHA  discussed  the  practice, 
hereafter  referred  to  as  "vertical  tandem 
lifts"  (VTLs),  of  lifting  two  empty 
intermodal  containers  together,  one  on 
top  of  the  other,  connected  by  semi- 
automatic twistlocks  (SATLs).  The  final 
standard  did  not  cover  this  practice 
because  the  rulemaking  record 
contained  insufficient  information  to 
enable  OSHA  to  determine  how  to 
regulate  the  practice.  The  proposed 
standard  published  today  would  permit 
VTLs  of  two  containers  with  a  combined 
weight  of  the  containers  and  cargo  not 
exceeding  20  tons. 

DATES:  Comments  and  hearing  requests 
must  be  submitted  by  the  following 
dates: 

Hard  Copy:  Comments  and  hearing 
requests  must  be  submitted  {postmarked 
or  sent)  by  December  15,  2003. 

Facsimile  and  electronic 
transmission:  Comments  and  hearing 
requests  must  be  sent  by  December  15, 
2003.  (Please  see  the  Public 
Participation  section  provided  under 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  submitting 
comments  and  making  hearing 
requests.) 

ADDRESSES:  Written  Comments  and 
Hearing  Requests: 

'Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  Submit 
three  copies  of  your  comments  or 
hearing  requests  to  the  OSHA  Docket 
Office,  Docket  No.  S-025A,  Room  N- 
2625,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  hJW.,  Washington, 
DC  20210.  OSHA  Docket  Office  and 
Department  of  Labor  hours  of  operation 
are  8:15  a.m.  to  4^45  p.m.,  e.s.t.  Because 
of  security-related  problems,  there  may 
be  a  significant  delay  in  the  receipt  of 
submissions  by  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about  sepurity 


procedures 
materials  by 
delivery,  anc 

Facsimile: 
including  an 
or  fewer,  you 
Docket  Offici 
must  include 
notice,  Dock(  t 
comments  or 

Electronic 
comments  oi 
through  the 
ecomments. 
additiona 
to  send  thro 
submit  three 
OSHA  Docke  t 
above.  The 
clearly  ident  f\' 
Comments  bj 
docket  numb  er 


c  )ncerning  the  delivery  of 
jxpress  delivery,  hand 
messenger  service, 
f  your  submissions, 
attachments,  are  10  pages 
may  fax  them  to  the  OSHA 
at  (202)  693-1648.  You 
the  docket  number  of  this 

No.  S-025A,  in  your 
hearing  request. 
You  may  submit 
electronic  documents 
I  iternet  at  http:// 
a.gov.  If  you  have 
materials  that  you  would  like 
the  mail,  you  must 
copies  of  them  to  the 
Office  at  the  address 
itional  materials  must 
your  electronic 
name,  date,  subject,  and 
so  we  can  attach  them  to 


aldi 


your  commei  its 
All  comme  nts 
Inspection  aid 
Docket  Offici 
Comments 
are  available 
OSHA 
personal 
security 
Contact  the 
693-2350  foi 
materials  nol 
OSHA  Web 
using  the 
submissions 


will  be  available  for 
copying  at  the  OSHA 
at  the  address  above, 
p  )sted  on  OSHA's  Web  page 
at  http://\vv\'w.osha.gov. 
cautic  ns  you  about  submitting 
infc  rmation  such  as  social 
nun  bers  and  birth  dates. 

(J)SHA  Docket  Office  at  (202) 
information  about 
available  through  the 
I  lage  and  for  assistance  in 
page  to  locate  docket 


W«b 


FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  inc  uiries,  contact  Paul  Rossi, 
OSHA.  Offic;  of  Maritime,  Directorate 
of  Standards  and  Guidance,  U.S. 
Department  1  )f  Labor.  Room  N-3621 , 
200  Constitu  tion  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-2222.  For  general  information  and 
press  inquiri  3s,  contact  Ms.  Bonnie 
Friedman,  O  3HA,  Office  of 
Communical  ions,  U.S.  Department  of 
Labor,  Room  N-3647,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone:  C  02)  693-1999.  For 
additional  ci  ipies  of  this  Federal 
Register  not  ce,  contact  OSHA,  Office  of 
Publications  U.S.  Department  of  Labor, 
Room  N-31(  1,  200  Constitution 
Avenue,  NW  .,  Washington.  DC  20210; 
telephone  (2  32)  693-1888.  Electronic 
copies  of  thi  >  Federal  Register  notice,  as 
well  as  new!  releases  and  other  relevant 
documents,  ire  available  at  OSHA's 
Web  page  or  the  Internet  at  http:// 
www.osha.g  w. 

SUPPLEMENTARY  INFORMATION:  This 
preamble  to  the  proposed  rule  for 
vertical  tandem  lifts  in  the  Longshoring 
and  Marine  Terminals  Standards 
discusses  th ;  events  leading  to  the 
proposal,  th  s  necessity  for  the  standard. 


and  the  rationale  behind  the  specific    , 
provisions  set  forth  in  the  proposal.  The 
preamble  also  includes  the  Preliminary 
Economic  Analysis,  a  summary  of  the 
paperwork  issues  under  the  Paperwork 
Reduction  Act  of  1995,  and  sections  on 
other  requirements  necessary  for  an 
OSHA  standard.  The  discussion  follows 
this  outline: 

I.  Background 

II.  Summary  and  Explanation  of  the  Proposal 

III.  Issues  for  Discussion 

IV.  Preliminary  Economic  Analysis  and 

Preliminar\'  Regulatory  Flexibility 
Analysis 

V.  Environmental  Impact 

VI.  OMB  Review  under  the  Paperwork 

Reduction  Act  of  1995 
VH.  Public  Participation 

VIII.  State  Plan  Requirements 

IX.  Federalism 

X.  Unfunded  Mandates 

XI.  Authority  and  Signature 

L  Background 

Since  the  1970s,  intermodalism  (the 
containerization  of  cargo)  has  become 
the  dominant  mode  of  cargo  transport  in 
the  maritime  industry,  replacing 
centuries-old,  break-bulk  cargo 
handling.  In  the  marine  cargo  handling 
industry,  intermodalism  involves  three 
key  components:  standardized 
containers  with  uniform  corner  castings; 
interbox  connectors  (such  as  SATLs)  to 
secure  the  containers,  either  to  each 
other  at  the  foiu-  corners  or  to  the  deck 
of  the  ship;  and  a  type  of  crane  called 
a  container  gantry  crane  that  has 
specialized  features  for  the  rapid 
loading  and  unloading  of  containers. 
Equipment  and  operational  standards 
have  been  developed  by  the 
international  community  to  facilitate 
intermodalism." 

The  International  Organization  for 
Standardization  (ISO)  is  a  worldwide 
federation  of  national  standards  bodies 
whose  mission  is  to  promote  the 
development  of  international  standards 
to  reduce  technical  barriers  to  trade. 
There  are  several  ISO  standards 
addressing  the  design  and  operational 
handling  of  intermodal  containers  and 
interbox  connectors.  In  particular,  ISO 
3874  Freight  Containers  addresses  the 
size  and  strength  of  containers  and 
corner  castings,  the  size  and  strength  of 
the  interbox  connectors,  and  proper 
lifting  techniques.  During  shipment, 
containers  are  secured  by  interbox 
conriectors  to  each  other  and  to  the  deck 
of  the  ship.  In  the  conventional  loading 
and  unloading  process,  the  container 
gantry  crane  lifts  one  container  (either 
20  or  40  feet  long)  at  a  time,  using  the 
crane's  specially  developed  spreader 
beam.  ISO  3874  Freight  Containers  also 
addresses  the  lifting  of  two  20-foot 
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containers  end  to  end  but,  until 
recently,  it  has  not  addressed  the 
practice  of  vertical  tandem  lifts  (VTLs). 
A  VTL  is  the  practice  of  a  container 
gantry  crane  lifting  two.or  more 
intermodal  containers,  one  on  top  of  the 
other,  connected  by  a  particular  type  of 
interbox  connector  known  as  a  semi- 
automatic twistlock  (SATL). 

The  issue  of  vertical  tandem  lifting 
was  first  raised  to  OSHA  by  Matson 
Terminals,  Inc.  In  1986,  through  a  series 
of  meetings  and  correspondence  with 
OSHA  (Exs.  40-1,  40-2,  40-3,  40-4,  40- 
5,  40-6,  40-6-1,  40-7),  Matson  asked  to 
be  permitted  to  lift  two  containers  at  a 
time,  connected  by  SATLs,  either  empty 
or  with  one  or  both  containers 
containing  automobiles.  At  that  time, 
OSHA  regulations  did  not  directly 
address  or  prohibit  this  practice.  The 
container  handling  regulation 
§  1918.85(c)  stated,  "all  hoisting  of 
containers  shall  be  by  means  which  will 
safely  do  so  without  probable  damage  to 
the  container,  and  using  the  lifting 
fittings  provided."  In  November  1986, 
OSHA,  in  a  letter  to  Matson  (Ex.  40-8), 
allowed  the  company  to  lift  containers, 
either  empty  or  with  one  or  both 
containers  containing  automobiles,  in 
VTLs.  The  letter  to  Matson  stated  that: 

The  CSHO  (Compliance  Safety  and  Health 
Officer)  must  be  mindfuj  of  the 
manufacturer's  specifications  and 
endorsement,  the  Matson  engineering 
technical  specifications,  the  ABS  Test  Report, 
as  well  as.  maintained  conditions  of  the 
corner  posts,  the  twistlocks,  the  cones,  the 
containers  and  the  hoisting  and/or  lifting 
devices.  (Ex.  40-8) 

At  a  1998  OSHA  public  meeting  on 
VTLs,  a  Matson  representative  testified 
that,  since  1986,  they  had  performed 
over  47,000  VTLs  without  incident  (Tr. 
p.  173  ("Tr."  refers  to  the  transcript  of 
the  1998  public  meeting  discussed 
below)). 

In  1993,  OSHA  received  a  letter  from 
Sea-Land  Service,  Inc.  requesting  that 
OSHA  interpret  its  existing  longshoring 
standards  to  allow  the  lifting  of  two 
empty  40-foot  ISO  freight  containers 
that  were  vertically  coupled  using 
SATLs  (Ex.  1).  OSHA's  standards  had 
not  changed  since  OSHA's  letter  to 
Matson.  In  its  response,  OSHA  allowed 
Sea-Land  to  handle  two  empty 
containers  vertically  connected, 
provided  that  eight  requirements  were 
met  (Ex.  2).  The  requirements  were 
developed  by  OSHA's  Directorate  of 
Compliance  Programs  (now  called  the 
Directorate  of  Enforcement),  taking  into 
account  applicable  OSHA  standards  and 
related  industry  practices  associated 
with  container  ceirgo  handling 
operations.  These  eight  requirements 
are:  inspecting  containers  for  visible 


defects;  verifying  that  both  containers 
are  empty;  assuring  that  containers  are 
properly  marked;  assuring  that  all  the 
SATLs  operate  (lock-unlock)  in  the 
same  manner;  assuring  that  the  load 
does  not  exceed  the  capacity  of  the 
crane;  assiuing  that  the  containers  are 
lifted  vertically;  having  available  for 
inspection  manufacturers'  documents 
that  verify  the  capacities  of  the  SATLs 
and  comer  castings;  and  directing 
employees  to  stay  clear  of  the  lifting 
area. 

In  1994,  OSHA  addressed  VTLs 
briefly  in  a  paragraph  of  the  Preamble  of 
the  proposed  revisions  to  the  Marine 
Terminals  and  Longshoring  Standards 
(59  FR  28602),  stating:  "In  those 
situations  where  one  container  is  used 
to  lift  another  container,  using 
twistlocks,  then  the  upper  container  and 
twistlocks  become,  in  effect,  a  lifting 
appliance  and  must  be  certified  as 
such."  OSHA  received  comments  on 
this  issue  only  from  the  International 
Longshore  and  Warehouse  Union  (Exs. 
4,  5,  and  6).  Although  these  comments 
favored  the  proposed  interpretation  and 
requested  the  Agency  to  include  it  as  a 
requirement  in  the  regulatory  text,  they 
included  no  specific  information 
regarding  the  hazards  of  VTLs  of  two 
containers  using  SATLs.  Sea-Land 
submitted  a  detailed  six-page  comment 
(Ex.  7)  addressing  a  number  of  the 
proposed  changes  to  the  Marine 
Terminals  and  Longshoring  Standards, 
but  did  not  address  VTLs.  OSHA 
received  a  late,  post-hearing  submission 
from  the  International  Longshoremen's 
Association,  however,  that  alerted  the 
Agency  to  what  might  be  a  serious 
problem  with  this  type  of  lift,  citing 
several  incidents  at  U.S.  ports  where 
failures  had  occurred  (Ex.  8).  OSHA  did 
not  rely  on  this  last  letter  in  issuing  the 
final  rule  because  it  was  not  a  timely 
submission  to  the  record.  However,  the 
letter  made  OSHA  aware  of  safety 
concerns  that  might  need  to  be 
addressed  through  supplementary 
rulemaking.  Because  of  a  lack  of 
information  on  the  safety 
considerations,  cost  impacts,  and 
productivity  effects  of  VTLs.  as  well  as 
on  the  capability  of  containers  and 
SATLs  to  withstand  such  loadings, 
OSHA  reserved  judgment  on  the  - 
appropriate  regulatory  approach  to  this 
practice,  pending  further  study  (62  FR 
40152). 

Up  to  the  publication  of  the  final 
Longshoring  and  Marine  Terminals 
Standards  in  1997,  OSHA  viewed  the 
lifting  of  one  container  by  another 
container  using  SATLs  as  similar  to  a 
container  spreader  picking  up  a  single 
container  using  the  spreader's 
twistlocks.  Although  the  terms  "semi- 


automatic twistlocks  "  and  "twistlocks" 
appear  similar,  they  refer  to  two  very 
distinct  items.  SATLs  were  designed  to 
connect  and  secure  intermodal 
containers  that  are  stowed  on  the  deck 
of  a  vessel.  They  are  generally  made  of 
a  cast  metal  with  a  surface  that  has  not 
been  finely  honed.  By  contrast,  a 
twistlock  is  an  integral  part  of  a  gantry 
crane's  container  spreader.  It  has  a 
similar  appearance  to  a  SATL,  but  is 
made  of  forged  metal  with  a  machined 
surface.  These  twistlocks  are  locked  and 
unlocked  with  hydraulic  power,  and 
used  as  part  of  the  gantry  crane  to  lift 
and  move  containers. 

In  lifting  the  bottom  container  in  a 
VTL,  the  upper  container  serves  the 
same  role  as  a  container  spreader  on  a 
gantry  crane,  and  the  SATLs  do  the 
same  job  holding  the  bottom  container 
as  do  the  twistlocks  on  the  container 
spreader. 

A  gantry  crane's  container  spreaders 
are  considered  a  "lifting  appliance," 
according  to  the  International  Labor 
Organization  (ILO)  Convention  152 
Dock  Work,  portions  of  which  OSHA 
incorporated  or  adopted  in  the 
Longshoring  Standards  in  29  CFR  part 
1918.  The  ILO  is  a  specialized, 
independent  agency  in  the  United 
Nations  which  has  a  unique  tripartite 
structure  of  business,  labor,  and 
government  representatives.  Its  mandate 
is  to  improve'working  conditions 
(including  safety),  create  employment, 
and  promote  workplace  human  rights, 
globally.  Under  ILO  Convention  152,  a 
lifting  appliance,  including  the 
twistlocks.  must  be  proof-load  tested 
and  inspected  before  initial  use  and 
periodically  retested  and  re-inspected. 
However,  applying  that  same 
requirement  to  a  VTL  situation  would 
be  much  more  difficult  to  accomplish.  It 
would  require  a  specific  container  (the 
one  being  used  to  lift  another  container) 
and  four  specific  SATLs  to  be  tested  and 
inspected  as  a  unit  and  to  remain  as  a 
unit  for  retesting  and  reinspection. 
Given  the  millions  of  intermodal 
containers  and  millions  more  SATLs 
used  in  the  maritime  cargo  handling 
industry',  matching  a  specific  container 
and  four  SATLs  for  VTL  use  over  any 
length  of  time  is  nearly  impossible.  In 
view  of  this  impracticality.  OSHA 
sought  an  interpretation  from  the  ILO, 
which  is  discussed  below. 

On  October  9,  1997.  OSHA  re-opened 
th^VTL  record  with  a  Federal  Register 
notice  that  also  announced  a  public 
meeting  that  was  held  in  Washington, 
DC,  on  January  27,  1998  (62  FR  52671). 
The  transcript  for  this  public  meeting  is 
docket  exhibit  number  "22x."  The    , 
transcript  will  be  referred  to  in  this 
Preamble  as  "Tr."  followed  by  a  page 
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number  (that  is,  as  "Tr.  p.  33"  rather 
than  "Ex.  22x.  p.  33").  At  that  public 
meeting,  OSHA  heard  testimony  from 
25  witnesses,  representing  the  U.S. 
Coast  Guard,  the  ISO,  national  and 
international  maritime  safety 
associations,  container  and  twistlock 
manufacturers,  ship  operators, 
stevedoring  companies,  and  longshore 
imions. 

Shortly  after  the  public  meeting, 
OSHA  decided  rin  a  multi-faceted 
approach  to  resolve  the  questions  raised 
during  the  January  meeting: 

a.  Contract  with  the  National  Institute  of    . 
Standards  and  Technology  (NIST)  to  conduct 
engineering  studies  about  the  strength  and 
durability  of  container  comer  castings  and  ' 
SATLs: 

b.  Meet  with  the  International  Cargo 
Handling  and  Coordination  Association 
(ICHCA)'  about  international  safety  aspects 
ofVTLs; 

c.  Meet  with  the  ILO  to  clarify  the 
ambiguity  in  existing  interpretations  of  ILO 
Convention  152; 

d.  Monitor  the  ISO  deliberations  regarding 
VTLs;  and 

e.  Form  a  workgroup  within  the  Maritime 
Advisory  Committee  on  Safety  and  Health 
(MACOSH)  to  address  issues  relating  to  VTLs 
and  report  back  to  MACOSH. 

MACOSH  was  chartered  by  the 
Secretary  of  Labor  to  advise  OSHA  on , 
matters  relating  to  its  occupational 
safety  and  health  standards  in  the 
maritime  industries.  Committee 
members  on  MACOSH  represent 
employers,  employees,  the  States,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  and  other 
groups  affected  by  maritime  standards. 
Diuing  a  MACOSH  meeting  held  in 
Hampton,  Virginia,  on  September  22 
and  23, 1998,  a  VTL  workgroup  was 
formed  consisting  of  the  MACOSH 
longshore  management  and  labor 
representatives,  with  participation  by 
many  other  interested  stakeholders. 
Over  the  next  several  years,  the  VTL 
workgroup  discussed  VTL  issues  at 
informal  working  group  meetings  and 
during  MACOSH  meetings. 

On  September  28, 1998,  members  of 
MACOSH  s  VTL  workgroup  met  with 
ICHCA  in  Malmo,  Sweden,  to  discuss 
the  VTL  issue.  This  was  followed  by  a 
meeting  with  ILO  in  Geneva, 
Switzerland.  The  discussion  with  the 
ILO  focused  on  the  issue  of  determining 
whether  the  components  of  a  VTL  (the 
upper  intermodal  container  and  the 
SATLs)  are  either  "a  lifting  appliance" 


'  ICHCA  is  an  independent,  non^political 
international  membership  organization  established 
in  1952,  whose  membership  spans  some  85 
countries  and  comprises  corporations,  individuals, 
academic  institutions  and  other  organizations 
involved  in,  or  concerned  with,  the  international 
transport  and  cargo  handling  industry. 


or  "loose  ge<  r."  On  October  21, 1998,  an 
ILO  official  i  ndicated  to  OSHA  that  the 
ILO  considei  s  SATLs  used  for  lifting  to 
be  "loose  gei  j"  (Exs.  31  and  32).  The 
significance  af  this  decision  is  that  loose 
^ear,  under  1  ^O  Convention  152,  must 
be  tested  cin(  inspected  before  initial 
use  and  re-ii  spected  on  an  annual  basis, 
as  opposed  t }  a  "lifting  appliance," 
which  must  )e  retested  at  least  once 
every  five  ye  irs.  Retesting  of  a  lifting 
appliance  in  a  VTL  would  require  that 
a  specific  co  itainer  and  four  specific 
SATLs  used  for  VTLs  be  proof  load 
tested  before  initial  use  and  every  five 
years  therea:  ier.  As  mentioned 
previously,  I  lis  would  be  almost 
impossible  t )  do. 

Dm-ing  a  N  LACOSH  meeting  held  at 
the  U.S.  Mei  :hant  Marine  Academy, 
Kings  Point,  New  York,  in  July  1999,  Dr. 
H.S.  Lew  of  *JIST  presented  a  report  on 
the  strength  jf  SATLs,  latchlocks  (a 
device  simil  ir  in  usage  to  a  SATL,  but 
of  a  different  design),  and  container 
corner  castii  gs  (Ex.  40-10).  Dr.  Lew's 
study  indica  ;ed  that  the  SATLs  he 
tested  were '  ery  substantial  with  load 
capacities  ra  tiging  from  562 
kiloNewtons  (kN)  (126,400  pounds  per 
square  foot  (  b/P))  to  802  kN  (180,300 
Ib/f^),  and  th  at  the  container  comer 
castings  wer  3  more  likely  to  deform  and 
fail  before  th  e  SATLs.  However,  he 
expressed  re  servations  about  a 
particular  ty  je  of  rnterbox  connector, 
called  a  sing  e-sided  latchlock,  because 
of  its  smallei  bearing  surface  contact 
with  the  cor  ler  casting.  The  smaller 
surface  area  makes  it  more  likely  that, 
if  the  spring  loaded  latch  does  not 
extend  fully  inside  the  container  comer 
casting,  it  cc  uld  slip  through  the  hole  in 
the  comer  a  sting  when  under  load, 
such  as  whe  i  lifting  another  container. 
Even  when  I  tie  lock  of  a  single-sided 
latchlock  w{  s  fully  extended,  the  NIST 
study  detem  lined  that  its  surface  area 
was  insuffic  ent  for  doing  VTLs.  In 
regard  to  th(  strength  of  SATLs,  the 
conclusions  of  the  NIST  study  were 
similar  to  a  1  Swedish  study  (Ex.  11-6  H) 
that  was  cor  ducted  in  1997  by  the 
Swedish  Na  ional  Testing  and  Research 
Institute. 

On  Septei  iber  8,  2000,  the  USA 
delegation  t(  i  ISO  Technical  Committee 
Number  104  Freight  Containers  (ISO/TC 
104)  held  a  i  neeting  in  Washington,  DC, 
primarily  to  discuss  the  U.S.  position  on 
VTLs  for  the  ISO  biennial  meeting  to  be 
held  in  Octc  ber.  After  this  meeting, 
OSHA  sent  i  i  letter  to  the  Chairman  of  - 
ISO/TC  104  addressing  concerns  such  as 
safety  factor  >,  the  use  of  latchlocks,  and 
the  lack  of  operational  procedures  (Ex. 
40-11). 

At  their  b  ennial  meeting  in  Cape 
Town,  Sout  I  Africa,  in  October  2000, 


the  ISO/TC  104  agreed  that  SATLs, 
which  previously  were  only  used  for 
securing  containers,  could  be  used  to  lift 
containers.  However,  the  ISO/TC  104 
language  did  not  address  the  question  of 
how  to  use  SATLs  safely  for  such  lifting, 
because  ISO  does  not  issue  standards  for 
operational  procedures.  In  response  to 
safety  concerns  in  this  area,  ISO/TC  104 
passed  a  resolution,  requesting  that 
ICHCA,  a  member  of  ISO/TC  1 04 , 
develop  operational  guidelines  for 
VTLs,  ICHCA  agreed  to  work  on  such 
guidelines. 

In  May  2002,  ISO  formally  adopted 
language  allowing  SATLs  that  meet 
certain  conditions  to  be  used  for  lifting: 

The  vertical  coupling  of  containers  that  are 
not  specifically  designed  as  in  6.2.4  (ISO 
3874)  for  lifting  purposes,  using  twistlocks  or. 
other  loose  gear,  is  acceptable  if  forces  of  not 
greater  than  75  kN'>  act  vertically  through 
each  corner  fitting,  and  the  twistlocks  or 
other  loose  gear  used  are  certified-'  for  lifting. 
The  twistlocks  or  other  loose  gear  shall  be 
periodically  examined  (Ex.  40-9). 

Footnote  1  states: 

The  value  of  75  kN  prescribes  the 
minimum  structural  capability  of  the  lock/ 
corner  fitting  combination.  The  75  kN  value 
includes  an  arbitrary  constant  wind  load  of 
26  kN  (corresponding  wind  speed  of  100  km/ 
h),  regardless  of  the  size  of  the  containers.  As 
an  example,  the  balance  of  the  75  kN  value 
equates  to  two  1  AAA  containers  with  a 
combined  tare  of  22  kN  and  a  maximum 
payload  of  27  kN.  A  practical  upper  limit  of 
three  vertically-coupled  containers  is  also 
envisaged  (Ex.  40-9). 

Footnote  2  states: 

The  certification  process  envisaged  is  to 
use  a  safety  factor  of  at  least  four  based  on 
the  ultimate  strength  of  the  material  (Ex.  40— 
9). 

Essentially,  this  means  that,  based  on 
the  strength  of  the  SATLs  and  the 
containers,  the  ISO  standard  would 
allow  VTLs  to  consist  of  up  to  tliree 
containers  with  a  total  load  weight  of  20 
tons. 

In  January  2001,  an  ICHCA  VTL 
workgroup  met  in  London  to  begin 
drafting  operational  guidelines  for  VTLs 
as  agreed  to  at  the  Cape  Town  meeting. , 
The  ICHCA  workgroup  finalized  their 
VTL  guidelines  in  September  2002,  and 
received  final  approval  by  ICHCA's 
Board  of  Directors  in  January  2003. 
OSHA  has  given  careful  consideration 
to  the  ICHCA  guidelines  in  the  drafting 
of  this  proposed  rule.  A  copy  of  the 
guidelines  is  available  in  the  docket  (Ex. 
41).  The  guidelines  are  available  for 
purchase  through  ICHCA's  Web  site: 
http://www.ichcainternational.co.uk/. 

A.  International  Aspects 

As  with  all  Federal  agencies  whose 
regulations  influence  international 
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trade,  OSHA  has  developed  this 
proposal  in  light  of  international 
considerations.  Through  domestic  law 
and  international  agreements,  the 
United  States  has  indicated  its  intention 
that  wherever  possible,  standards- 
related  activities  should  not  be  a  barrier 
to  trade.  The  Trade  Agreements  Act  of 
1979  (19  U.S.C.  2501  et  seq.)  addresses 
technical  barriers  to  trade  regarding 
federal  regulation.  Section  2532  of  this 
Act  states  the  following: 

Section  2532.  Federal  standards-related 
activities.  No  Federal  agency  may  engage  in 
any  standards-related  activity  that  creates 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States,  *   *    «. 

(1)  Nondiscriminatory  treatment.  *   *   * 

(2)  Use  of  international  standards.  (A)  In 
general,  *   *   *  each  Federal  agency,  in 
developing  standards,  shall  take  iiito 
consideration  international  standards  and 
shall,  if  appropriate,  base  the  standards  on 
international  standards. 

Additionally,  and  consonant  with  this 
country's  position  on  barriers  to 
international  trade,  the  United  States  is 
a  signatory  to  the  Multilateral 
Convention  on  the  Facilitation  of 
International  Maritime  Traffic  (1965) 
(Ex.  1-3).  As  a  contracting  government, 
the  United  States  has  agreed  to: 

[U)ndertake  to  co-operate  in  securing  the 
highest  practicable  degree  of  uniformity  in 
formalities,  documentary  requirements  and 
procedures  in  all  matters  in  which  such 
uniformity  will  facilitate  and  improve 
international  maritime  traffic  and  keep  to  a 
minimum  any  alterations  in  formalities, 
documentary  requirements  and  procedures 
necessary  to  meet  special  requirements  of  a 
domestic  nature.  (Article  3] 

Mindful  of  these  international 
aspects,  OSHA  has  sought  to  formulate 
a  protective  but  flexible  approach  to 
VTLs.  OSHA  is  confident  that  its 
proposed  requirements  for  VTLs  are 
consistent  with  the  relevant  provisions 
of  ILO  Convention  152  and  with  most  of 
the  provisions  of  the  ISO  standard  and 
ICHCA  guidelines. 

B.  Risks  and  Benefits  of  VTLs 

VTLs  can  reduce  the  time  it  takes  to 
load  or  unload  containers  from  a  ship. 
The  productivity  gain  is  reported  to  be 
5  to  10  percent  of  the  total  time  (see  the 
Preliminary  Economic  Analysis  below). 
Although  there  are  some  costs 
associated  with  extra  engineering  and 
work  practice  controls  necessary  to 
handle  VTLs  safely,  the  evidence 
indicates  that  these  costs  are    " 
outweighed  by  the  overall  cost  savings 
to  unload  the  ship.  The  fact  that 
stevedores  have  requested  OSHA's 
guidance  in  performing  VTLs  and  that 
some  are  currently  performing  these  lifts 
is  further  evidence  that  they  provide 


cost  savings.  The  cost  savings  come 
from  reducing  the  time  (labor  costs)  for 
the  longshore  operations  (loading  and 
unloading),  and,  perhaps  more 
significantly,  of  hourly  capital  and  labor 
costs  for  the  cargo  ship.  VTLs  appear  to 
be  more  economically  advantr-geous 
when  ships  are  loading  or  unloading 
large  numbers  of  empty  containers.  The 
extent  of  the  use  of  VTLs  may  therefore 
be  dependent  on  the  pattern  of  trade;  for 
example,  when  imports  exceed  ej^orts 
"resulting  in  more  empty  containers 
being  shipped  out  of  a  U.S.  port. 

OSHA's  current  longshoring  and 
marine  terminal  standards  do  not 
prohibit  VTLs  of  empty  containers.  The 
Agency's  standards  also  allow  for  lifting 
of  loaded  containers,  without  specifying 
whether  they  are  handled  singly  or  as  a 
VTL,  if  the  containers  are  "handled 
using  lifting  fittings  or  other 
arrangements  suitable  and  intended  for 
the  purpose*   *   *"(29CFR 
1918.85(f)(l)(iv)). 

The  ISO's  central  criterion  for  VTLs  is 
that  the  maximum  total  weight  that  can 
be  safely  lifted  in  a  VTL  is  20  tons.  It 
would  allow  employers  to  perform  VTLs 
of  combinations  of  empty  containers 
and  loaded  containers  as  long  a-  they  do 
not  exceed  20  tons  (total  load  \.  jight). 
In  setting  a  20-ton  limit,  ISO  evaluated 
the  strength  of  containers,  their  comer 
castings,  and  the  SATLS  used  for  lifting, 
but  did  not  evaluate  the  work  practices 
and  controls  necessary  to  ensure  safe 
handling  .  ISO  based  its  limit  on 
research  (sponsored  by  OSHA)  by  NIST 
(Ex.  40-10),  a  study  by  the  Swedish 
National  Testing  and  Research  Institute 
(Ex.  11-6  H).  and  ISO's  own  technical 
knowledge  of  containers  and  SATLs  (Ex. 
11-6-C).  The  20-ton  limit  provides  a 
margin  of  safety  of  a  factor  of  five  for 
strength.  (A  safety  factor  of  five  means 
that  the  SATLs  and  corner  castings 
would  not  fail  with  a  lift  weighing  100 
tons.  It  also  means  that  for  a  VTL  of  two 
containers,  if  the  bottom  one  was  fully 
loaded,  the  corner  castings  and  SATLs 
would  still  not  fail.)  OSHA 
preliminarily  concludes  that,  based  on 
the  established  strength  of  containers 
and  liftlocks,  VTLs  up  to  20  tons  are 
safe.  (Under  the  proposal,  a  SATL  may 
be  used  as  a  liftlock  only  if  it  has  been 
tested,  inspected,  certified,  and  marked 
with  a  safe  working  load.) 

ISO  concluded  that  VTLs  with  a  20- 
ton  maximum  weight  would  mean  a 
"practical"  limit  for  VTLs  of  three 
containers  (Ex.  40-9).  To  the  best  6f  the 
Agency's  knowledge,  employers  are  not 
performing  VTLs  of  more  than  two 
containers  in  the  United  States. 

OSHA  has  preliminarily  concluded 
that  the  strength  of  the  containers  and 
liftlocks  constitutes  one  factor,  but  not 


the  only  factor  to  be  considered  in 
performing  VTLs  safely.  Employers 
must  also  follow  safe  handling 
procedures,  including  the  use  of 
appropriate  engineering  controls  (such 
as  load  indicating  devices  (LIDs)],  work 
practice  controls  (such  as  pre-lifts),  and 
administrative  controls  (such  as  annual 
inspection  of  liftlocks  and  containers) 
for  handling  VTLs.  Many  of  these 
control  measures  address  risks  that  were 
first  identified  in  OSHA's  1994  letter  to 
Sea-Land,  permitting  VTLs  of  two 
empty  containers. 

"The  ICHCA  guidelines  set  forth  a 
series  of  safe  handling  procedures.  As 
discussed  further  below,  OSHA's 
proposed  rule  incorporates  many  of 
these  procedures,  including:  requiring  ' 
annual  and  on-going  inspections  of 
liftlocks  and  containers:  prohibiting 
spring-loaded  latchlocks  for  VTLs; 
requiring  stevedores  to  have  a  written 
VTL  terminal  plan  for  handling  VTLs  in 
the  terminal;  requiring  each  ship  to  use 
only  a  single  type  of  liftlock;  requiring 
LIDs  on  container  gantry  cranes; 
prohibiting  VTLs  when  winds  exceed  34 
mph;  and  requiring  pre-lifts  to  ensure 
that  all  liftlocks  on  the  VTL  are  engaged 
and  holding  before  raising  the  VTL  unit 
higher. 

VTLs  have  been  performed  in  the 
United  States  since  1986.  As  noted 
earlier,  Matson  reported  that  they  had  . 
performed  almost  50,000  VTLs  of  two 
empty  containers  or  two  containers 
loaded  with  automobiles  without  an 
injury  to  employees  or  a  documented 
accident  betweenl986  and  1998  (Tr.  p. 
166).  Sea-Land  reported  that  by  1999,  it 
had  performed  300,000  VTLs  of  two 
empty  containers  without  injury  (Ex. 
36).  However,  Sea-Land  has  reported 
three  accidents.  The  cause  of  one  was 
unrelated  to  the  typical  risk  of  VTLs— 
the  crane  legs  did  not  have  sufficient 
clearance  for  VTLs  and  the  containers 
struck  the  crane  legs,  causing  the  lower 
■container  to  separate  from  the  top 
container  and  fall.  Sea-Land  reported 
that  the  crane  operator  and 
superintendent  violated  company  rules 
in  this  instance  (Tr.  p.  208).  In  the 
second  accident.two  containers 
"alligatored"  without  completely 
separating  when  the  two  SATLs  on  one 
end  were  not  engaged  in  thetop  corner 
castings  of  the  bottom  container. 
Following  this  incident,  Sea-Land 
reported  that  they  instituted  a  pre-lift 
test  when  performing  VTLs.  In  a  pre-lift. 
the  combined  containers  are  lifted  a  few 
feet  up  to  ensure  that  all  liftlocks  are 
engaged  in  the  corner  castings  before 
continuing  the  lift.  A  third  accident 
occurred  when  spring-loaded  latchlocks 
were  used  to  secure  containers  together. 
The  design  of  those  latchlocks  leaves 
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them  susceptible  to  becoming  fouled 
with  dirt  or  other  debris.  If  that  occurs, 
they  may  not  fully  extend,  causing  them 
toliave  insufficient  contact  area  with 
the  comer  casting.  In  the  case  of  the 
third  accident,  there  were  no  injuries 
and  the  accident  would  have  been 
avoided  by  using  regular  SATLs  which 
close  positively  when  the  containers  are 
mated  and  have  handles  indicating  their 
open  or  closed  state  (which  is  required 
by  the  Proposal).  The  Agency  contracted 
with  Robert  Baron,  an  expert  in  the  » 
longshoring  industry,  to  find  other 
reported  incidents  or  accidents 
involving  VTLs,  but  none  besides  those 
mentioned  above  were  found  and 
verified  (Exs.  42,  42-1,  42-2). 

As  will  be  discussed  further  below, 
provisions  in  OSHA's  proposal  would 
have  prevented  the  second  and  third 
VTL  accidents  just  discussed.  (Normal 
operating  procedures  that  prohibit  the 
handling  of  containers  that  do  not  fit 
between  the  legs  of  a  crane  should  have 
prevented  the  first  accident.)  The 
Agency  preliminarily  concludes  that  the 
procedures  required  in  the  proposal  will 
substantially  reduce  the  risk  to 
employees  of  performing  VTLs  for  these 
same  reasons. 

The  Agency  is  concerned  that  lifting 
loaded  containers  ina  VTL  presents 
additional  hazards  to  those  involved 
with  lifting  empty  ones.  Loaded 
containers  are  more  likely  to  have  errors 
in  weighing;  so  it  is  more  likely  that  an 
overweight  lift  will  be  attempted — one 
weighing  morfe  than  20  tons.  Secondly, 
loaded  containers  have  loads  that  could 
shift  during  ocean  transit  or  while  being 
lifted  by  the  container  gantry  crane 
(VTLs  of  containers  with  bulk  and 
liquid  cargoes  would  be  prohibited  for 
this  reason).  The  Agency  seeks  comment 
on  these  issues  and  any  other  issues  that 
pertain  to  the  risk  of  lifting  loaded 
versus  empty  containers. 

The  Agency  is  aware  that  containers 
fail  even  in  single  lifts,  although  this  is 
very  rare.  The  Agency  has  preliminarily 
concluded  that,  when  the  proper  work 
practice  precautions  as  specified  in  the 
proposed  standard  are  followed, 
employers  who  follow  the  proposal  will 
be  able  to  perform  VTLs  safely.  The 
industry's  experience  with  VTLs  of  two 
containers  (about  350,000  over  15  years) 
is  substantial  but  relatively  small  when 
compared  to  the  13  million  single  lifts 
performed  annually.  In  addition,  to 
OSHA's  knowledge,  all  VTLs  performed 
in  the  U.S.  to  date  have  consisted  of 
only  two  containers.  Although  the 
Agency  has  preliminarily  concluded, 
based  on  the  information  in  the  record 
of  this  rulemaking,  that  VTLs  can  be 
performed  safely  with  2  containers,  it 
has  concerns  about  whether  additional 


containers  wiould  increase  the  risk  to 
employees  a  id  necessitate  the  use  of 
additional  c(  introls  and  work  practices. 
The  Agency  seeks  comment  on  the 
relative  risk  af  lifting  VTLs  of  two 
versus  three  containers.  What  are  the 
additional  s«  urces  of  risk  in  lifting  three 
containers?  ,  \ie  there  additional  safety 
measures  th^t  would  reduce  the  risk  of 
VTLs  of  three  containers?  If  VTLs  of 
three  contaii  lers  separated  or  failed, 
they  potentii  illy  could  fall  much  further 
from  the  era]  le;  that  is  they  would  have 
a  bigger  "foe  tprint"  than  VTLs  with  two 
containers,  a  nd  thus  would  expand  the 
area  in  whic  i  longshore  workers  are 
exposed  to  t  le  risk  of  falling  containers. 

Clearly  th(  ( number  of  empty  or 
loaded  contj  iners  permitted  in  a  VTL  by 
this  propose  i  standard  is  a  central  issue 
in  this  rulen  aking.  The  Agency 
welcomes  comment  on  this  issufe. 

OSHA  alst)  solicits  information  on 
whether  employers  have  had  experience 
with  VTLs  of  more  than  two  containers, 
either  in  thejU.S.  or  in  other  coxmtries. 
The  Agencyjhas  preliminarily 
concluded  tbat  the  proposed  standard  is 
feasible  and  that  it  will  protect 
employees. '  'he  Agency  also  requests 
comment  on  the  issue  of  whether  or  not 
VTLs  reduce  the  number  of  lifts  and 
time  longsh<  iremen  spend  unloading  a 
vessel,  thus  Dotentially  reducing  the  risk 
of  handling  ;ontainers.  The. 
performance  of  VTLs  is  an  option  for 
employers,  <  nd  OSHA's  intent  is  to 
provide  safe  methods  for  employers 
who  choose  to  exercise  that  option. 

Based  on  t  he  technical  studies 
performed  oti  containers  and  SATLs, 
and  the  safe  work  procedures  required 
in  the  propa  sal,  the  Agency  also 
concludes  tl  at  the  proposal  is 
technologies  Uy  feasible  (see  Preliminary 
Economic  Aialysis  below).  Indeed, 
VTLs  of  two  empty  or  partially  loaded 
contaiqers  h  ave  been  performed  for 
many  years.  In  addition,  since  tbe 
proposal  doi  is  not  require  the  use  of 
VTLs  when  landling  containers, 
employers  n  lay  choose  to  perform  VTLs 
or  continue  :o  handle  containers  in 
single  lifts. 

In  additio  i,  based  on  the  Agency's 
Preliminary  Economic  Analysis  (below) 
that  VTLs,  i  they  are  used,  may  result 
in  overall  cc  st  savings  in  cargo 
operations,  he  Agency  likewise 
concludes  tlat  the  proposal  is 
economical  y  feasible  and  cost-effective. 

II.  Summar '  and  Explanation  of  the 
Proposal 

OSHA  is 


provisions 
Marine 
parts  1918 
of  VTLs. 


)roposing  to  issue  new 
the  Longshoring  and 
Terihinals  Standards  (29  CFR 

1917)  to  regulate  the  use 
Thfese  proposed  provisions  are 


based  on  objective  research,  industry 
experience  with  VTLs,  ISO  standards, 
the  ICHCA  VTL  guidelines,  and 
comment  and  testimony  from  the 
Agency's  public  meeting  in  January 
1998.  "The  proposed  standards  provide 
safe  work  procedures  (engineering, 
work-practice,  and  administrative 
controls)  for  lifting  two  empty  or 
partially  loaded  containers,  with  a  total 
weight  of  up  to  20  tons,  connected  by 
liftlocks.  Testing  has  demonstrated  that 
the  liftlocks  permitted  by  the  proposal 
are  substantially  strong  enough  to  lift  20 
tons  with  a  safety  factor  of  five. 

The  proposed  regulations  for  VTLs  are 
contained  in  both  the  Marine  Terminals 
Standard  (29  CFR  1917)  and  the 
Longshoring  Standard  (29  CFR  1918). 
OSHA  proposes  that  VTLs  only  be 
performed  by  a  shore-based  container 
handling  gantry  crane.  In  accordance 
with  29  CFR  1917.1(a),  which  states  that 
cargo  handling  done  by  a  shore-based 
crane  is  covered  by  part  1917,  the 
proposed  regulations  that  address  the 
make-up  of  a  VTL,  such  as  the  number 
of  containers  and  maximum  weight, 
would  be  in  part  1917.  Proposed 
regulations  that  address  the  certification 
and  testing  of  liftlocks  are  in  both  parts 
1917  and  1918.  Liftlocks  are  vessel's 
gear,  that  is,  gear  owned  and  maintained 
by  the  vessel,  and  they  would  be 
addressed  in  part  1918.  However, 
liftlocks  can  also  be  used  in  the  marine 
terminal  to  assemble  VTLs  prior  to 
loading  on  the  vessel:  therefore,  the 
same  certification  and  testing 
requirements  for  liftlocks  that  are 
proposed  in  part  1918  are  also  proposed 
in  part  1917.  The  proposed  VTL 
regulations  for  part  1917  are  discussed 
first. 

A.  Part  1917 — ^Marine  Terminals 
Standards 

In  §  1917.2  and  §  1918.2  Definitions, 
OSHA  is  proposing  to  add  the  definition 
of  a  VTL  as  "the  operation  of  lifting  two 
intermodal  containers  that  are  coupled 
together  vertically  (one  on  top  of  the 
other)."  OSHA  is  also  proposing  to 
include  the  definition  of  "liftlock"  to 
both  parts.  This  definition  differentiates 
liftlocks,  which  are  certified  and  used 
for  lifting,  from  SATLs  or  other  inter- 
box  connectors,  which  are  not  certified 
and  only  used  for  securing  containers 
on  a  vessel. 

In  §  1917.3(c),  Incorporation  by 
Reference,  OSHA  is  proposing  to  add 
parts  of  ISO  Standard  3864  that  apply  to 
VTLs. 

Section  1917.46(a){l)(viii)  does  not 
currently  require  a  load  indicating 
device  (LID)  for  container  handling 
gantry  cranes.  This  is  because  the  safe 
working  load  (SWL)  of  these  cranes  does 
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not  vary  with  the  location  of  the  load. 
However,  in  using  these  cranes  to 
perform  VTLs,  a  LiD  is  needed,  both  to 
prevent  the  crane  from  being  overloaded 
by  multiple  containers  and  to  assure  the 
liftlocks  and  the  containers  used  in  the 
VTL  are  not  overloaded.  Accordingly, 
this  proposal  would  revise  paragraph 
1917.46(a)(l)(viii)  to  require  a  LID  when 
performing  VTLs.  OSHA  has  concluded 
this  is  necessary  because  if  two 
containers  weighing  more  than  20  tons 
are  lifted  in  a  VTL  by  mistake,  the  crane 
operator  will  realize  this  condition 
through  the  reading  on  the  LED  and  be 
able  to  lower  the  load  before 
overloading  the  liftlocks,  upper 
container,  or  the  crane  itself.  OSHA 
believes  that  the  LiD  requirement  is 
essential  to  the  safe  handling  of  VTLs. 

The  Marine  Terminal  Standards 
require  that  the  employer  know  whether 
a  container  is  empty  or  loaded  before  H 
is  hoisted  (29  CFR  1917.71(b)(1)  and 
(b)(2)(ii)).  For  containers  being 
discharged  from  a  vessel,  most 
employers  and  employees  rely  on  the 
vessel  cargo  stowage  plan,  also  called  a 
stow  plan,  that  shows:  The  location  of 
each  container  on  the  vessel,  the 
container's  unique  identification 
number,  the  weight  of  the  container, 
and  other  information,  such  as  if  the 
container  contains  hazardous  material. 
For  containers  being  loaded  onto  the 
vessel,  the  same  information  is 
contained  on  a  stow  plan  that  shows 
where  the  containers  are  to  be  placed  on 
the  vessel.  This  method  of  determining 
the  weight  of  a  container  is  adequate  for 
handling  containers  individually.  This 
is  because  if  the  stow  "plan  understates 
the  weight  of  the  container,  the  hoisting 
of  a  fully  loaded  container  will  not 
overload  the  crane.  However,  it  is  not 
adequate  for  handling  a  VTL,  because  if 
the  weights  of  multiple  containers  are 
understated,  the  hoisting  of  those 
containers  in  a  VTL  could  overload  the 
crane.  A  crane  operator  testified  that: 

I  know  I've  picked  up  containers  they  told 
me  were«mpty  and  I  say  it's  a  load.  And  they 
say,  no,  it's  an  empty.  I  tell  them,  listen,  this 
is  a  load.  And  they  don't  know  it  until  they 
get  it  down.  (Tr.  p.252). 

The  proposed  LID  requirement  for 
VTLs  is  supported  by  comments  already 
received  by  the  Agency  from  the  public 
meetings.  One  commenter  observed: 

What  concerns  Peck  and  Hale  as  an 
American  based  company  that  supplies 
equipment  to  ships  worldwide  is  that  of 
safety.  OSHA  can  approve  empty  lifting  but 
no  one  can  guarantee  that  these  containers 
are  empty.  Containers  are  shifted  in  ports. 
Containers  are  mismarked  and  not  accurate 
[sic]  weighed.  (Tr.  p.l61.) 


Proposed  paragraph  1917.71(b)(9) 
requires  that  a  copy  of  the  vessel  cargo 
stowage  plan  be  given  to  the  crane 
operator.  This  paragraph  also  requires 
that  the  vessel  cargo  stowage  plan  be 
used  to  identify  the  location  and 
characteristics  of  any  VTLs  to  be  lifted. 
Although  crane  operators  may  not  be 
accustomed  to  referring  to  a  vessel  cargo 
stowage  plan  while  handling  containers, 
this  requirement  will  help  the  crane 
operator  to  better  anticipate  and  focus 
on  the  VTL  operation.  This  provision 
would  supplement  existing 
§  1917.71(b)(1)  and  (b)(2)(ii).  which 
require  those  in  charge  of  loading  to  be 
notified  of  the  location  of  all  empty  and 
loaded  containers  that  are  to  be  handled 
as  VTLs. 

Proposed  paragraph  1917.71(b)(10) 
requires  that  the  crane  operator  conduct 
a  pre-lift  before  hoisting  a  VTL.  A  pre- 
lift  is  a  pause  in  the  VTL  as  the  initial 
strain  is  taken  and  the  lifting  frame 
wires  tensioned,  which  allows  a 
physical  testing  of  the  liftlocks  to  ensure 
that  they  are  engaged.  This  is  consistent 
with  the  practice  previously  described 
by  Sea-Land. 

Existing  paragraph  1917.71(f) 
addresses  the  normal  handling  of 
containers.  OSHA  is  proposing  to  add 
additional  operational  requirements  to 
this  paragraph  for  performing  VTLs, 
based  on  research  studies,  ISO  Standard 
3874,  and  the  ICHCA  VTL  guidelines. 

Proposed  §  1917.71(f)(3)(i)  hmits  a 
VTL  to  two  ISO  series  1  containers  2, 
with  a  total  weight  of  20  tons,  which 
includes  the  weight  of  the  container 
directly  under  the  spreader  bar. 

Proposed  §  1917.71(f)(3)(ii)  requires 
that  VTLs  be  handled  only  by  container 
gantry  cranes.  This  is  necessary  because 
this  type  of  crane  is  specifically 
designed  to  handle  intermodal 
containers  and  has  the  precise  control 
needed  for  such  lifts.  While  this  control 
is  important  for  handling  single 
containers,  it  is  even  more  important 
when  handling  VTLs,  because  the 
volume  of  the  load  and  the  sail  area 
created  by  the  VTL  are  greater. 

Proposed  paragraphs  1917.71(f)(3)(iii), 
(iv),  (v),  and  (vi)  are  a  listing  of  "do 
nots"  when  handling  VTLs.  Proposed 
paragraph  1917.71(f)(3)(iii)  would 
prohibit  VTLs  for  containers  with 
hazardous  cargo,  liquid  or  solid  bulk 
cargoes,  or  flexible  tanks  that  are  full  or 
partially  full.  Any  failure  of  a  container 
with  a  hazardous  cargo  poses  a  very 
significant  risk  to  employees.  Bulk 
cargoes  can  quickly  shift  inside  the 
container,  causing  a  free  surface  effect 


^  An  ISO  series  1  container  is  one  that  is  intended 
for  intercontinental  use  and  is  in  compliance  with 
relevant  ISO  standards. 


that  can  move  the  weight  of  the 
container  to  one  end.  This  would 
quickly  increase  the  weight  on  two  of 
the  four  liftlocks  and  could  lead  to 
failure.  Containers  loaded  with  such 
cargo  must  be  handled  individually. 
Containers  holding  liquids  pose  a 
similar  hazard  of  shifting  or  spilfing 
cargo.Paragraph  1917.71(f)(3)(iv) 
addresses  platform  containers,  or  "flat 
racks."  Platform  containers  are  those 
that  are  open  on  the  sides  and  top,  but 
have  panels  on  both  ends.  These  end 
panels  are  either  fixed  or  can  be  folded 
flat  with  the  floor  of  the  container,  ^ 
depending  on  the  design  of  the  flat  rack. 
When  the  end  panels  are  in  the  upright 
position,  handling  as  a  VTL  is  not 
allowed  in  proposed  paragraph  (iv) 
because  the  lack  of  sides  and  roof  lessen 
the  stability  and  strength  of  the 
container.  However,  under  paragraph 
1917.71(f)(3)(iv).  if  empty  platform 
containers  have  the  ends  folded  down, 
and  have  built-in  connectors  that  are 
designed  for  the  purpose  of  lifting 
midtiple  units,  they  may  be  handled  in 
accordance  with  manufactiirers' 
recommendations.  This  continues  a 
aurent  industry  practice  (Exs.  10-2, 10- 
2A,  ia-2B,  and  11-6C).  Two  flatracks 
with  the  ends  folded  down  may  be 
handled  as  a  VTL  if  they  are  connected 
by  liftlocks  that  are  not  built-in. 

Paragraph  1917.71(f)(3)(v)  would 
prohibit  VTLs  of  any  containers  that  are 
in  the  hold  of  a  vessel.  Containers  are 
stacked  in  the  hold  in  cell  guides,  which 
are  steel  beams  constructed  to  secure 
stacks  of  containers.  There  is  not 
enough  clearance  for  the  handle  of  a 
liftlock  between  the  liftlock  and  the  cell 
guide'.  If  used,  the  handles  of  Uftlocks 
would  break  off  in  the  cell  guide  as 
containers  were  lowered  into  the  guide. 
It  would  also  be  very  difficult  or  even 
impossible  for  the  crane  operator  or 
other  observer  to  see  whedier  the 
liftlocks  are  in  the  locked  position,  or  to 
determine  the  condition  of  the 
containers  or  liftlocks. 

Paragraph  1917.71(f)(3)(vi)  prohibits 
the  handling  of  VTLs  vtchen  the  wind 
speed  exceeds  34  mph.  At  the  request  of 
the  ICHCA  VTL  workgroup,  an 
engineering  analysis  was  conducted  by 
a  consultant  to  determine  an 
appropriate  maximum  wind  speed  for 
VTLs  (Ex.  41,  Appendix  4).  The  34-mph 
limit  was  calculated  based  on  a  three- 
container  VTL  with  a  total  weight  of  20 
tons. 

Existing  paragraphs  1917.71(0(3), 
(f)(4),  and  (f)(5)  have  been  redesignated 
as  1917.71(f)(4),  (f)(5),  and  (f)(6), 
respectively. 

Proposed  paragraph  1917.71(1) 
prohibits  the  movement  of  VTLs  on  flat 
bed  trucks,  chassis,  bomb  caris,  or 
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similar  type  equipment,  unless  the  Proposed 

equipment  is  specifically  designed  to  requirement 

safely  handle  VTLs  or  has  been 

evaluated  by  a  qualified  person  and 

determined  to  be  a  safe  mode  of 

operation.  Moving  two  containers  on 

such  equipment  raises  the  center  of 

gravity  higher  than  the  equipment  was 

designed  for,  increasing  the  possibility 

of  turning  over.  A  study  was  conducted 

at  the  request  of  the  ICHCA  VTL  work 

group  to  determine  the  safe  tiiming 

radius  and  speed  with  which  VTLs  may 

be  moved  in  a  terminal  (Ex.  41, 

Appendix  6).  This  study  provides 

chassis  stability  calculations  for 

determining  the  speed  at  which  a  fifth 

wheel  and  chassis  carrying  VTLs  will 

overtiun  While  making  a  turn.  These 

calculations  could  be  used  by  employers 

to  determine  the  safe  operating  speeds 

for  transporting  VTLs  at  a  terminal.  Safe 

transport  of  VTLs  and  safe  operating 

speeds  are  part  of  the  VTL  terminal  plan 

required  in  the  next  paragraph. 

Proposed  paragraph  1917.71(1)  defines  a 

qualified  person  as  "one  with  a 

recognized  degree  or  professional 

certificate  and  extensive  knowledge  and 

experience  in  the  transportation  of 

vertically  coimected  containers  who  is 

capable  of  design,  analysis,  evaluation 

and  specifications  in  that  subject."  This 

definition  is  similar  to  the  one  found  in 

§  1918.85(k)(6)  and  (8)  concerning  fall 

protection  systems. 

Proposed  paragraph  1917.71(j) 
requires,  in  conjunction  with  paragraph 
(i),  that  a  written  VTL  terminal  plan  be 
developed  and  implemented  to  facilitate 
the  safe  movement  of  vertically 
connected  containers  in  a  marine 
terminal.  The  plan  must  include  safe 
operating  speeds,  safe  turning  speeds, 
and  any  conditions  unique  to  the 
terminal  that  could  affect  VTL 
operations. 

Proposed  §  1917. 71(k)  requires  the 
employer  establish  a  system  that  keeps 
damaged  or  defective  liftlocks  separate 
ft-om  working  liftlocks.  This  is  now 
typically  done  by  having  a  separate 
storage  bin  marked  for  damaged  or 
defective  SATLs  and  instructing 
employees  to  put  any  that  do  not 
function  normally  into  that  bin.  This 
will  typically  be  part  of  regular,  on- 
going inspections  of  liftlocks  as  they  are 
handled. 

Proposed  paragraphs  1917.71(l)(l)(i) 
through  (l)(l)(vii)  and  (l)(l)(ix)  require 
that  any  liftlocks  that  are  used  to 
assemble  VTLs  ashore  comply  with  the 
applicable  standards  of  ISO  3874  and 
the  loose  gear  requirements  of  ILO 
Convention  152  that  are  more  fully 
discussed  below  in  the  section 
explaining  the  VTL  proposed  regulation 
for  part  1918.  Certificatio 


917.71(l)(l)(viii)  is  a 
for  liftlocks  that  is  not 


repeated  in  ]  lart  1918.  It  requires  that 
the  liftlocks  bat  are  used  to  connect 
containers  t(  be  loaded  as  a  VTL  be  the 
same  as  the  iftlocks  on  the  vessel  to 
which  the  c(  nnected  containers  will  be 
transferred.  This  requirement  will 
ensure  that  ^  TLs  made  up  on  the 
terminal  unc  er  the  requirements  of  part 
1917  are  usi:  ig  certified  liftlocks  that  are 
the  same  as  hose  used  on  the  vessel 
onto  which  I  he  VTLs  will  be  loaded. 
This  is  to  eli  minate  the  danger  of  having 
more  than  oi  le  type  of  liftlock  on  a 
vessel.  Mixii  ig  different  types  of 
liftlocks  cou  d  result  in  mismatched 
liftlocks  on  i  container  that  do  not  all 
lock  (or  iml(  ck)  in  the  same  direction. 
Longshore  e  nployees  and  crane 
operators  lo(  ik  for  the  "telltales"  (a  part 
of  the  liftloc  i  that  indicates  whether  the 
liftlock  is  locked  or  unlocked),  or  the 
handles  of  tie  liftlocks,  all  to  be  facing 
in  the  same  fiirection  to  determine 
whether  or  liot  containers  are  free  to  be 
lifted  or,  in  ;  i  VTL,  are  locked  together 
for  lifting,  h  ixing  types  of  liftlocks 
could  cause  a  VTL  to  separate  when 
being  lifted  pecause  different  liftlocks 
with  reversei  locking  indicators  could 

jppear  to  be  locked  when 

^ct  unlocked. 

jaragraph  1917.71(1)(2) 
ipetent  person  as  "a  person 
the  proper  maintenance 
tlocks  by  training  or 

such  a  person  will  be  able 
to  detect  de;  ects  or  weaknesses  and  be 
able  to  assei  s  their  importance  in 
relation  to  t  le  safe  and  continued  use  of 
the  liftlocks  "  The  proposed  definition 
for  compete:  it  person  is  more 
appropriate  For  VTL  operations  than  the 
existing  def  nition  found  in  OSHA's 
shipyard  sta  ndard,  29  CFR  1915.4, 
which  is  coi  icerned  with  atmospheric     ■ 
hazards. 

Proposed  paragraph  1917. 71(m) 
prohibits  thi  ^  use  of  manual  twistlocks 
or  latchlock ;  as  liftlocks,  which  is 
further  disci  issed  below. 

B.  Part  1918  — Longshoring 

In  29  CFF  part  1918,  Safety  and 
Health  Regi  lations  for  Longshoring, 
OSHA  prop  )ses  to  add  several 
definitions  elating  to  VTL  operations. 
In  §  1918.2   )efinitions,  OSHA  proposes 
to  add  the  t(  rms  competent  authority, 
liftlock,  and  verticai  tandem  lift. 

The  longaioring  standards  require 
certain  equipment  to  be  certificated  by 
a  competenl  authority.  Currently,  loose 
gear  (whicW  under  this  proposal  would 
include  liftfccks)  in  the  U.S.  is 
certificated  Dy  OSHA-accredited 
agencies  un  ier  29  CFR  part  1919,  Gear 
.  Foreign  flag  vessels  carry 


mistakenly 
they  are  in  \ 
Proposed 
defines  a  coi 
familiar  wi 
and  use  of  1 
experience 


certificates  issued  by  the  recognized 
body  appropriate  for  that  country.  Often 
the  recognized  body  issuing 
certifications  is  a  classification  society 
such  as  the  American  Biu-eau  of 
Shipping,  Lloyds  Register,  or  Bureau 
Veritas. 

For  the  piupose  of  this  proposed  VTL 
standard,  OSHA  is  defining  competent 
authority  as  "the  appropriate 
govermnent  agency  having  jurisdiction 
over  VTL  operations  in  each  port  of  call 
where  such  opra^ations  are  proposed." 
OSHA  or  the  U.S.  Coast  Guard  would  be 
the  competent  authority  for 
certifications  in  the  United  States.  Other 
coimtries  would  have  their  own 
competent  authority  that  would  have 
jurisdiction  over  VTL  operations  in  that 
coimtry.  Certification  of  liftlocks,  which 
is  verified  by  certificates  issued  by 
agencies  autborized  by  a  competent 
authority,  is  the  primary  way  an 
employer  will  determine  that  liftlocks 
on  a  vessel  (or  ashore)  can  be  used  for 
lifting.  These  certificates  are  found  in 
the  vessel's  cargo  gear  register. 

OSHA  is  proposing  in  §  1918.2  to 
include  the  same  definitions  for  liftlock 
and  vertical  tandem  lifts  as  proposed 
and  discussed  previously  for  §  1917.2. 

In  §  1918.3(c),  Incorporation  by 
Reference,  OSHA  is  proposing  to  add 
parts  of  ISO  Standard  3874  that  apply  to 
VTLs. 

Proposed  §  1918.85(f)(3)(i),  (ii),  (iii), 
(iv),  and  (v)  adopt  provisions  for 
liftlocks  (as  loose  gear),  including 
testing,  inspection,  and  marking  before 
initial  use.  Paragraph  1918.85(f)(3)(i) 
would  require  that  liftlocks  meet  the 
applicable  requirements  foimd  in  ISO 
3874.  Paragraph  1918.85(f)(3)(ii)  would 
require  that  each  liftlock  has  "been 
inspected  by  a  competent  person, 
certificated,  and  individudly  tested  in 
accordance  with  requirements  for  loose 
gear  in  ILO  Convention  152  before  being 
used  for  the  first  time  and  after  any 
substantial  alteration  or  repair."  Testing 
means  that  each  liftlock  has  been  tested 
to  a  SWL  of  10,000  kg  as  required  in 
paragraph  (iv)  discussed  below. 

Proposed  paragraph  1918.85(f)(3)(iii) 
would  require  that  liftlocks  be 
thoroughly  examined  at  least  once  a 
year  by  a  competent  person.  It  also 
states  what  is  required  by  this  thorough 
exam:  A  visual  exam  for  obvious 
structural  defects;  physical  operation  of 
the  parts  to  determine  that  the  lock  is 
fully  functional  with  adequate  spring 
tension  on  each  head  or  latch;  a  check 
for  excessive  corrosion  and 
deterioration;  and  immediate  removal 
ft'om  service  when  found  to  be 
defective.  This  is  consistent  with  ILO 
Convention  152  regarding  loose  gear. 
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Proposed  paragraph  1918.85(f)(3){iv) 
would  require  that  liftlocks  be  regularly 
examined,  including  a  visual 
inspection,  which  could  be  done  by 
employees  involved  in  the  VTL 
operation,  before  each  use.  This  is 
consistent  with  OSHA  standards  and 
with  ILO  Convention  152  and  will  help 
identify  defective  liftlocks  on  an  on- 
going basis. 

Proposed  paragraph  1918.85(f)(3)(v) 
would  require  that  liftlocks  to  be 
certificated  with  a  SWL  for  lifting  of  at 
least  10,000  kg.,  in  accordance  with 
ICHCA  guidelines  (Ex.  41,  Section  8). 

Proposed  paragraph  1918.85(f)(3)(vi). 
would  require  that  every  liftlock  be 
clearly  and  durably  marked  with  its 
SWL  for  lifting,  together  with  a  number 
or  mark  that  identifies  it  as  a  liftlock 
and  connects  it  with  its  test  certificate. 
This  marking  and  certification  must  be 
done  before  any  liftlock  is  used  for 
lifting.  Although  the  ICHCA  guidelines 
allow  for  batch  testing,  OSHA's 
proposal  would  require  individual 
testing  in  accordance  with  ILO 
Convention  152,  which  is  discussed  in 
the  next  section. 

Proposed  paragraph  1918.85(f)(3)(vii) 
addresses  the  characteristics  of  the 
liftlock.  All  liftlocks  on  a  vessel  shall 
lock  and  unlock  in  the  same  manner. 
Some  liftlocks  lock  and  unlock  in  a 
horizontal  direction,  others  in  a  vertical 
direction.  What  is  important  and 
required  is  that  all  the  liftlocks  on  a 
vessel  work  in  the  same  manner  to 
allow  employees  involved  in  VTLs  to 
know  whether  or  not  the  locks  are 
locked  or  imlocked  before  a  lift  is 
performed,  in  order  for  an  observer  to 
visually  determine  whether  the  liftlocks 
are  locked  or  unlocked,  they  must  have 
a  "telltale,"  which  is  typically  a  solid 
metal  lever  or  a  flexible  wire,  possibly 
painted  to  enhance  visibility.  This 
allows  employees  wdrking  with  VTLs  to 
see  whether  a  liftlock  is  locked  or 
unlocked. 

Proposed  paragraph  1918.85(f)(4) 
defines  a  competent  person  as  "a  person 
familiar  with  the  proper  maintenance 
and  use  of  liftlocks  by  training  or 
experience.  Such  a  person  will  be  able 
to  detect  defects  or  weaknesses  and  be 
able  to  assess  their  importance  in 
relation  to  the  safe  and  continued  use  of 
the  liftlocks."  The  proposed  definition 
for  competent  person  is  more 
appropriate  for  VTL  operations  than  the 
existing  definition  found  in  OSHA's 
shipyard  regulations,  29  CFR  1915.4. 
which  is  concerned  with  atmospheric 
hazards. 

Proposed  paragraph  1918.85(f)(5) 
prohibits  the  use  of  manual  twistlocks 
or  latchlocks  as  liftlocks.  Manual 
twistlocks,  which  have  largely  been 


replaced  by  SATLs  due  to  OSHA's 
container  top  safety  regulations  and 
increased  productivity  (see  discussions 
in  62  FR  40174,  Longshoring  and 
Marine  Terminals  Final  Rule),  do  not 
have  a  positive  locking  mechanism.  By 
contrast,  SATLs  have  a  locking  device 
that  uses  spring  tension  to  prevent  it 
from  unlocking.  Manual  locks  could 
unlock  through  normal  container 
handling  while  being  used  for  lifting, 
making  them  unsuitable  for  lifting.  The 
limits  and  weaknesses  of  latchlocks  for 
VTLs  was  discussed  earlier  in  this 
Preamble. 

m.  Issues  for  Discussion 

1.  In  this  Federal  Register  notice, 
OSHA  is  proposing  to  permit  VTLs 
containing  two  containers  with  a  total 
weight  (containers  plus  cargo)  of  up  to 
20  tons.  However,  the  Agency  is  aware 
that  ISO  standards  and  ICHCA 
guideUnes  on  VTLs  would  allow  up  to 
three  containers  with  the  same  total 
weight  (up  to  20-tons).  Therefore,  OSHA 
is  seeking  comment  on  whether  three- 
container  VTLs  of  up  to  20  tons  can  be 
handled  as  safely  as  two-container  VTLs 
with  the  same  weight  limitation.  Are 
additional  safeguards  necessary  for 
safety? 

2.  A  fundamental  issue  of  VTLs  is  the 
strength  of  the  containers  and  liftlocks. 
As  discussed  above,  OSHA  contracted 
with  another  Federal  agency,  NIST,  to 
conduct  strength  tests  for  SATLs.  The 
report  that  NIST  issued  is  Exhibit  40- 
10.  It  concluded  that  SATLs  are  very 
strong,  noting  that  container  eomer 
castings  fail  before  the  SATLs  (Ex.  40- 
10,  pp.  43-44).  Although  the  Agency 
has  received  considerable  information 
on  the  topic,  it  welcomes  further 
comments.  Also,  is  there  any  scientific 
or  engineering  data  that  addresses 
maintenance  testing  and  "life"  of  the 
components  used  for  lifting  piuposes? 

3.  The  NIST  report  also  noted  that  a 
particular  type  of  locking  device  known 
as  a  "single-sided  latchlock"  has 
insufficient  surface  area  (that  part  of  the 
lock  that  actually  contacts  the  container 
corner  casting  and  bears  the  weight  of 
the  lift)  and  that  the  strength  of  diat 
kind  of  latchlock  was  less  than  that  of 

a  SATL.  The  design  of  the  latchlock  is 
such  that  the  extent  of  the  contact  made 
by  the  lock  relies  on  a  spring  that  can 
become  clogged  by  debris  such  as  salt  or 
grease  which,  in  turn,  can  reduce 
significantly  the  contact  area  with  the 
container  corner  casting  (Ex.  20).  In 
addition,  by  contrast  with  latchlocks, 
the  handle  of  SATLs  is  designed  as  an 
integral  part  of  the  locking  mechanism. 
The  position  of  the  handle  allows  the 
employees  to  be  assured  that,  when  the 
handle  is  in  the  locked  position,  the 


lock  is  engaged.  Latchlocks  are  not 
designed  in  the  same  way.  For  these 
reasons,  the  NIST  report,  the  ICHCA 
guidelines,  and  this  proposal  do  not 
approve  of  the  use  of  latchlocks  for 
VTLs.  OSHA  realizes  that  there  are  also 
double-sided  latchlocks  that  have  more 
surface  area  than  single-sided 
latchlocks;  however,  their  locking 
mechanism  is  the  same  as  that  of  single- 
sided  latchlocks,  with  the  same 
limitations  for  VTL  purposes.  OSHA 
seeks  comment  on  whether  double- 
sided  latchlocks  could  be  used  for  VTLs, 
and  under  what  conditions. 

4.  OSHA  seeks  public  comment  on 
appropriate  testing  and  examination 
requirements  for  existing  SATLs  that  are 
to  be  used  for  lifting.  OSHA  believes 
that  all  liftlocks  must  be  individually 
tested  and  exeunined  before  initial  use 
in  VTLs.  However.  ICHCA  guidelines 
allow  for  batch  testing  instead.  Batch 
testing  means,  instead  of  testing  each 
liftlock,  one  liftlock  out  of  every  group 
(for  example,  50)  of  liftlocks  made 
during  the  same  production- run  is 
tested  and  used  as  a  representative 
sample  of  the  group.  If  the  selected 
liftlock  fails  the  testing,  the  whole  group 
of  50  fails.  However,  the  ILO  does  not 
allow  batch  testing  for  loose  gear  and,  in 
a  response  to  ICHCA  on  this  issue,  has 
maintained  this  position  specifically  for 
liftlocks.  Of  particular  note,  in  this 
regard,  is  the  rough  use  that  SATLs 
endure  when  used  for  securing 
containers  on  deck,  along  with  their 
expected  life  expectancy  of  7  to  10 
years. 

5.  Under  the  ICHCA  guidelines, 
liftlocks  can  comply  with  the  ILO 
Convention  1 52  loose  gear  requirement 
to  be  inspected  annually  by  using  an 
Approved  Container  Examination 
Program-type  (ACEP)  plan  that  is  used 
to  inspect  containers.  The  ACEP 
program  is  a  part  of  the  International 
Maritime  Organization's  (IMO) 
Convention  for  Safe  Containers  (CSC), 
which  is  enforced  in  the  United  States 
by  the  Coast  Guard.  Under  the  ACEP 
plan,  containers  are  inspected 
frequently  on  an  irregular  basis  as 
opposed  to  a  set  time  period.  This  is 
generally  done  at  the  gate  of  a  marine 
terminal,  where  containers  are 
inspected  as  they  are  brought  into  the 
marine  terminal,  and  the  custody  of  the 
container  is  transferred  fi-om  the  over- 
the-road  tnjcker  to  the  marine  terminal 
operator.  The  same  inspection  occurs 
when  the  over-the-road  driver  takes  a 
container  from  the  marine  terminal, 
transferring  custody  of  the  container 
from  the  terminal  operator  to  the  truck 
driver.  In  both  cases,  the  container  is 
inspected  for  damage,  and,  when  going 
out  of  the  terminal,  it  is  also  inspected 
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for  "roadability,"  which  is  compliance 
with  the  Department  of  Transportation's 
regulations  for  equipment  on  public 
roads,  such  as  brakes  and  lights  The 
OSHA  proposal  does  not  consider  the 
ACEP  program  to  be  sufficient  for 
liftlocks.  Instead,  it  requires  that 
liftlocks  be  inspected  once  every  twelve 
months  by  a  competent  person.  Liftlocks 
are  subject  to  extreme  weather 
conditions,  exposure  to  salt  water,  cold 
temperatures,  stresses  through  the 
movement  of  the  vessel  on  the  ocean, 
stresses  when  used  for  lifting,  and  rough 
handling  when  being  removed  during 
unloading  operations.  For  these  reasons, 
OSHA  believes  that  an  ACEP-type 
inspection  program  is  inadequate  and 
that  the  liftlocks  must  be  inspected  on 
an  annual  basis  by  a  competent  person. 
Vessel  operators  could  use  some  kind  of 
color  coding  to  determine  which 
liftlocks  had  been  examined,  as  a 
positive  visual  indicator  that  a  liftlock 
had  been  examined.  OSHA  seeks 
comment  on  this  issue. 

6.  Currently,  the  inspection  of 
intermodal  containers  is  governed  by 
the  CSC,  which  is  an  international 
convention  issued  under  the  auspices  of 
the  IMO.  In  this  country,  the  United 
States  Coast  Guard  is  responsible  for 
overseeing  compliance  with  the  CSC. 
One  of  the  provisions  of  the  CSC  is  the 
periodic  inspections  of  containers  for 
wear  and  damage.  This  can  be  done  in 
two  ways.  The  first  way  is  for  an 
independent  third  party  to  inspect  every 
container  initially  after  5  years  and  then 
every  30  months.  The  second  way  is  to 
develop  an  ACEP  plan  as  described 
above.  During  the  1998  VTL  public 
meeting,  a  representative  from  the  U.S. 
Coast  Guard  testified  that  the  CSC 
container  inspection  programs  have 
been  successful,  citing  few  container 
failures  (Tr.  pp.  31—48).  A  concern  was 
raised  by  the  unions  about  the    . 
inspection  of  the  containers' bottom 
comer  castings  under  the  CSC  (Exs.ll- 
IB,  11— IG).  The  bottom  comer  castings 
have  a  greater  importance  when  doing 
VTLs  because  they  carry  the  load  of  the 
container  below.  "The  concern  is  that  the 
bottom  corner  castings  may  be  obscured 
by  the  equipment  that  is  carrying  the 
containers  so  that  cracks  and  other 
damage  to  corner  castings  could  be 
missed  during  the  inspection.  OSHA 
seeks  comment  on  this  issue.  Do  the 
current  inspections  adequately  inspect 
the  bottom  corner  castings,  or  are 
additional  measures  needed? 

7.  OSHA  is  requesting  comment  on 
whether  or  not  the  standard  should 
include  a  reporting  mechanism  for  VTL 
accidents  and  near-misses.  As  noted 
earlier,  OSHA's  experience  with  VTLs 
has  primarily  been  with  two  empty 
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potential  productivity  gains  associated 
with  lifting  VTLs? 

11.  What  information  (both  recorded 
data  and  anecdotes)  is  available  on 
incidents  involving  vertically  coupled 
containers  that  have  fallen?  Have  any 
employees  been  injured  or  killed  in  VTL 
incidents?  Have  there  been  "near- 
misses,"  and  if  so,  what  were  the 
causes? 

12.  What  should  be  in  the  terminal 
VTL  handling  plan?  Do  VTLs  introduce 
into  the  workplace  new  hazards  other 
than  those  discussed  in  this  notice? 
What  safe  practices  are  necessary  to 
ensure  safe  transport  of  stacked 
containers  via  ground  transport? 

13.  OSHA  requires  the  employer  to 
ascertain  that  the  certification  of  the 
liftlocks  are  in  accordance  with  ILO 
requirements,  but  does  not  require  that 
the  certification  records  be  available  for 
inspection.  Historically,  in  parts  1917 
and  1918,  OSHA  requires  that  the 
records  produced  by  the  employer  t)e 
available  for  inspection  at  the  request  of 
representatives  of  the  U.S.  Department 
of  Labor.  However,  with  liftlocks,  the 
records  are  not  currently  the 
responsibility  of  or  in  the  possession  of 
the  employer,  but  of  the  vessel  owner. 
Does  OSHA  need  to  require  the 
employer  to  make  certificates  available 
for  inspection? 

14.  OSHA  is  seeking  comment  on 
whether  to  require,  when  some 
containers  on  a  vessel  are  handled  as 
VTLs,  that  all  the  containers  on  the  deck 
of  the  vessel  be  interconnected  by 
liftlocks,  regardless  of  whether  they  are 
lifted  in  VTLs  or  single-container  lifts. 
The  Agency  is  concerned  that,  if  SATLs 
are  used  to  interconnect  containers  to  be 
lifted  in  single-container  lifts  and 
liftlocks  are  used  on  the  same  vessel  to 
interconnect  containers  to  be  lifted  in 
VTLs,  SATLs  may  sometimes  be  used 
instead  of  liftlocks  In  VTLs.  Requiring  a 
vessel  using  VTLs  to  only  employ 
liftlocks  and  not  SATLs  onboard  would 
eliminate  this  safety  hazard.  OSHA  is 
aware  that  container  vessels  use  a 
different  type  of  lock  to  secure  the 
bottom  container  on  the  deck  to  the 
hatchcover.  This  lock  is  different  from 
SATLs  and  liftlocks  and  cannot  be  used 
for  lifting  due  to  its  design  (it  is  flat  on 
one  end).  The  Agency  intends  that  these 
flat-ended  locks  should  continue  to  be 
used  to  secure  bottom  containers  to  the 
hatchcover. 

rv.  Preliminary  Economic  Analysis  and 
Preliminary  Regulatory  Flexibility 
Analysis 

The  Agency  is  proposing  to 
incorporate  provisions  in  its  Marine 
Terminal  and  Longshoring  Standcirds 
that  permit  VTLs  of  two  containers  with 
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a  total  weight  of  20  tons,  and 
incorporate  comprehensive  VTL  work 
practices  that  are  similar  to  those 
developed  by  ICHCA.  The  changes  that 
OSHA  is  proposing  to  make  are 
expected  to  benefit  the  regulated 
community  by  increasing  productivity 
for  those  who  choose  to  make  use  of 
VTLs.  In  order  to  make  use  of  VTLs,  the 
affected  employers  will  need  to  incur 
some  additional  costs.  However,  this 
action  does  not  constitute  a  "significant 
regulatory  action"  for  the  piu-poses  of 
Executive  Order  (EO)  12866.  That  is, 
this  proposal  does  not  impose  costs  or 
have  benefits  to  the  regulated 
community  in  excess  of  $100  million. 

Only  those  employers  who  choose  to 
use  VTLs  will  incur  costs  and  realize 
productivity  gains.  If  employers  decide 
that  VTLs  will  be  beneficial  to  their 
operations,  then  the  costs  imposed  by 
the  regulation  result  from  the  following 
activities:  (1)  Ensuring  that  the  cranes 
used  for  VTLs  have  LIDs;  (2)  developing 


and  implementing  plans  for  handling 
and  transporting  VTLs  in  a  terminal;  (3) 
notifying  the  crane  operator  through  a 
cargo  plan  of  the  location  and 
characteristics  of  all  VTL  units  being 
handled;  (4)  ensiuing  that  damaged  and 
defective  liftlocks  are  separated  fi-om 
operating  liftlocks;  and  (5)  ensiuing  that 
all  liftlocks  used  to  make  up  a  VTL  at 
a  terminal  are  the  same  certified 
liftlocks  that  are  on  the  vessel  onto 
which  the  VTLs  will  be  loaded.' 

Industrial  Profile 

According  to  a  Dun  &  Bradstreet's 
2002  Report  (D&B,  2002),  the  total 
niunber  of  establishments  and 
employees  potentially  affected  by  the 
proposal  are  grouped  in  NAICS  488310 
(Port  &  Harbor  Operations),  NAICS 
483111  (Deep  Sea  Freight 
Transportation),  and  NAICS  483113 
(Coastal  &  Great  Lakes  Freight 
Transportation).  The  last  two  are  the 
NAICS  codes  governing  shippers  of 
goods  by  water,  and  the  first  is  the 


NAICS  code  {OMB ,  1 997)  for 
establishments  engaged  in  loading  and 
imloading  ships  (see  Table  1). 

The  Agency  estimates  that  only  a 
portion  of  the  establishments  in  the 
affected  industries  will  be  able  to  or 
choose  to  adopt  the  option  this  proposal 
makes  available  (see  Table  2).  OSHA 
estimates  that  the  affected 
establishments  will  be  the  larger 
employers  that  will  choose  to  incur  the 
costs  associated  with  performing  VTLs 
(certifying  liftlocks  (for  ship  owners 
only),  ensuring  that  cranes  have  load 
indicating  devices,  ensiuing  damaged 
liftlocks  do  not  get  mixed  with 
operating  liftlocks,  ensuring  that  the 
crane  operator  is  aware  of  the  VTL 
locations  and  characteristics,  and 
developing  a  plan  for  transporting  VTLs 
in  the  terminal).  Stevedoring 
establishments  (in  NAICS  488310)  with 
more  than  100  employees  are  most 
likely  to  encounter  situations  where 
they  could  usefully  perform  VTLs. 


Table  1  .—Industrial  Profile  for  the  Proposed  Standard 


Establishments 

Employees  

Revenues ■. 

Profits  (7%)  "Z 

Establishments  w/<20  Employees 

Employees  in  Establishments  with  <20  Employees 

Revenues  Per  Establishment  

Profits  Per  Establishment  

Establishments  w/100  to  499  Employees 

Employees  in  Establishments  with  100  to  499  Em- 
ployees   

Revenues  Per  Establishment  

Profits  Per  Establishment  

Establishments  w/>500  Employees 

Employees  in  Establishments  with  >500  Employ- 
ees   

Revenues  Per  Establishment  

Profits  Per  Establishment  


NAICS  488310 
Port  &  Harbor  Oper- 
ations 


212 

6,037 

$643,203,331 

$45,024,233 

179 

650 

$571,677 

$40,017 

5 

1,052 

$77,808,832 

$5,446,618 

3 

3,231 

$33,305,333 

$2,331,373 


NAICS  4831 1 1 

Deep  Sea  Freight 

Transportation 


507 

15,663 

$15,455,878,053 

$1,081,911,464 

379 

2,152 

$3,802,768 

$266,194 

36 

6,575 

$155,591,006 

$10,891,370 

5 

3,388 

$301,600,000 

$21,112,000 


NAICS  483113 
Coastal  &  Great 
Lakes  Freight  Trans- 
portation 


Total  all  affected 
sectors 


Source:  Office  of  Regulatory  Analysis. 

Profit  rates  taken  from  Robert  Morris  Associates,  199&-1999  (RMA,  1998). 

Employees,  establishments,  and  revenues  taken  from  Dunn  &  Bradstreet,  2002. 


301 

8,393 

$4,270,754,490 

$298,952,614 

223 

223 

$3,023,502 

$211,645 

15 

3,293 

$39,740,515 

$2,781,836 

2 

1,400 

$357,800,000 

$25,046,000 


1,020 

30,093 

$20,369,835,874 

$1,425,888,511 

781 

3,225 


56 


10,920 


10 


8,019 


Owners  of  the  ships  that  transport 
containers  (in  NAICS  483111  and 
483113),  and  have  more  than  100 
employees,  may  ship  containers 
organized  for  VTLs.  OSHA  assumes  that 
smaller  shipping  lines  will  not  choose 
to  incur  the  expense  of  loading  or 
unloading  containers  via  VTLs  which 
includes  the  costs  of  certifying  liftlocks. 


Only  those  companies  operating  in 
major  ports  will  engage  in  transporting 
containers  using  VTLs.  Thus,  the 
Agency  assumes,  for  the  purposes  of 
this  preliminary  estimate,  that  all  of  the 
establishments  in  NAICS  488310, 
483111,  and  483113  with  greater  dian 
100  employees  will  choose  to 
incorporate  VTLs  into  their  workplaces. 


The  resulting  number  and 
characteristics  of  establishments  likely 
to  adopt  VTLs  are  shown  in  Table  2. 
However,  nothing  prevents  others  from 
using  VTLs.  The  Agency  seeks  comment 
on  these  estimates  concerning  the 
number  and  kinds  of  establishment 
likely  to  adopt  VTLs. 
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Table  2 


—Affect  ed 


Establishments  and  Employees 


NAICS  488310 
Port  &  Hart)or  Oper- 
ations 


NAICS  483111 

Deep  Sea  Freight 

Transportation 


NAICS  483113 
Coastal  &  Great 
Lakes  Freight  Trans- 
portation 


Total  all  affected 
sectors 


Total  Affected  Establishnients 
100  to  499  employees  


Employees 


Revenues  Per  Establishment 

Profits  Per  Establishment 

>  500  Employees 

Employe^  

Revenues  Pef  Establishment 
1*rofits  Per  Establishment  


41 
36 


17 
15 


1.052 


6,575 


3,293 


$77,808,832 

$5,446,613 

3 

3,231 

$33,305,333 

$2,331,373 


$155,591,006 

$10,891,370 

5 

3,388 

$301,600,000 

$21,112,000 


$39,740,515 

$2,781,836 

2 

1,400 

$357,800,000 

$25,046,000 


66 
56 


10,920 


10 
8,019 


Source:  Office  of  Regulatory  Analysis. 

Profit  rates  taken  from  Robert  Morris  Associates,  1998-1 

Employees,  establishments,  and  revenues  taken  from  Duni  i 


919 


(RMA,  1998). 
&  Bradstreet.  2002. 


Technological  Feasibility 

The  Occupational  Safety  and  Health 
Act  (OSH  Act)  mandates  that  OSHA, 
when  promulgating  standards  for 
protecting  workers,  consider  the 
feasibility  of  the  new  workplace  rules. 
Court  decisions  have  subsequently 
clarified  "feasibility"  in  economic  and 
technological  terms. 

Consistent  with  the  legal  ^amework 
established  by  the  OSH  Act,  Executive 
Order  12866,  and  Court  decisions, 
OSHA  has  assessed  the  technological 
feasibility  of  the  proposed  standard  on 
vertical  tandem  lifting  of  containers. 
The  proposed  provisions  are  consistent 
with  current  industry  practice  and  have 
been  developed  based  on  industry 
recommendations  and  international 
standards.  Therefore,  OSHA  has 
preliminarily  determined  that  the 
proposal  is  technologically  feasible. 

On  ships,  the  process  of  lifting  two 
secured  containers  that  are  coupled 
together  vertically  (a  VTL)  can  only  be 
done  with  containers  on  the  deck  level 
of  the  ship.  For  containers  stored  below 
deck,  SATLs  cannot  be  used  to  connect 
the  containers.  Ships  use  cell  guides 
below  deck  instead  of  SATLs.  On 
average,  about  one- third  of  the 
containers  are  stored  above  deck  and  the 
other  two-thirds  below  duck.  Only  a  few 
establishments  now  use  VTLs  to  move 
containers.  Most  establishments  do  not 
use  VTLs  at  all,  and  many  probably  will 
continue  not  to  use  them  even  after  the 


final  stanaard  is  promulgated.  However, 
VTLs  willjallow  some  companies  to 
realize  supstantial  cost  savings. 

Model  Container  Ship  Profile 

In  order]  to  model  cost  savings  and 
costs  for  t|e  VTL  rule,  OSHA  developed 
a  model  for  an  average  container  ship 
loading  or  unloading  operation  with 
VTLs. 

According  to  1992  data  (Longshoring 
&  Marine  Terminals  FEA,  1997),  vessels 
carrying  cbntainers  docked  1,564  times 
at  U.S.  poi  ts,  with  a  combined  total 
carrying  c  ipacity  of  1.76  million 
Twenty-fa  ot  Equivalent  Units  (TEUs)  at 
U.S.  ports  One  TEU  is  equivalent  to  a 
20-foot  CO  itainer.  This  estimate  of 
vessels  includes  all  classes  of  vessels 
that  carry  containers  either  in  liner 
service  or  in  non-liner  service.  Vessels 
in  liner  se  rvice  operate  on  fijced  routes 
to  adverti!  ed  ports  on  published 
schedules  (OSHA,  1997).  The  Agency 
estimates  hat  only  10  percent  of  the 
1,564  doc  dngs  of  vessels  at  U.S.  ports 
would  use  VTLs  in  the  loading  or 
unloading  operations,  or  156  jobs.  This 
estimate  df  156  VTL  jobs  was  used  in 
estimating  the  industry  costs  for  this 
analysis. '  "he  Agency  seeks  comment  on 
this  assun  iption. 

To  deve  lop  parameters  for  the  model 
container  ship,  the  Agency  divided  the 
total  carrj  ing  capacity  of  all  vessels 
{1.76  mill  on  TEUs)  by  the  total  number 
of  dockin  ;s  of  vessels  carrying 

Table  ;  .—Model  Container  Ship 


containers  at  U.S.  ports  (1,564)  in  1992, 
results  in  1,125  TEUs  per  vessel.  This 
estimate  is  based  on  the  1992  data. 
Today,  however,  container  ships  are 
being  built  with  carrying  capacities  of  _ 
five  to  six  thousand  TEUs.  Therefore, 
the  Agency  feels  that  it  is  more  realistic 
to  increase  the  model  ship's  carrying 
capacity  to  3,000  40-foot  containers  for 
estimating  costs.  The  model  is  described 
further  in  the  following  sections. 

OSHA  thus  estimated  that  the  typical 
ship  to  use  as  a  model  for  analytic 
purposes  is  a  ship  carrying  3,000  40-foot 
containers.  A  ship  of  this  size  would 
have  about  2,000  containers  below  deck 
that  are  not  able  to  be  moved  as  VTLs. 
The- remaining  1,000  containers  would 
be  stored  above  deck.  Of  these,  roughly 
one-third  are  estimated  to  be  moved  via 
VTLs  (333).  The  Agency  assumes  that 
the  cycle  time  for  a  crane  to  lift  a 
container  from  the  dock,  load  it  on  the 
ship,  and  return  to  the  dock  to  pick  up 
another  container  is  about  2  minutes  for 
moving  one  container  at  a  time.  This 
includes  time  needed  for  the  dockside 
longshoremen  to  apply  or  remove 
liftlocks  to  the  bottom  comer  castings. 
For  the  unloading  or  loading  of  333 
containers  stowed  above  deck  via  VTLs, 
the  productivity  gains  are  estimated  by 
taking  the  estimated  time  that  it  would 
take  moving  the  containers  one  at  a  time 
and  subtracting  the  time  it  would  take 
using  VTLs.  Table  3  presents  the  model 
container  ship  used  in  OSHA's  analysis. 


Atxjvedeck 


Below  deck 


Total  Storage^  

Storage  Using  VTLs 
Total  Liftlocks  2  


1000 
333  . 
4000 


2000. 

0. 

0. 
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Table  3. — Model  Container  SHip-^ontinued 


Loading/Unloading  VTL  Profile  3 


Above  deck 


Below  deck 


333  (2  at  a  time)  2000  (1  at  a  time). 

637  (1  at  a  time)  '  - 


Source:  Office  of  Regulatory  Analysis. 
^  VTLs  can  only  b€  used  above  deck. 

3ffre'cS?^i;i^"eS^^^^  ''''  ^'  '°^^^  '^'  »°  ^*°-  -"^^*--  -'"  ^  -«"*«^  '«'-^- 


Bene/ifs 

This  section  reviews  the  populations 
at  risk  of  occupational  injury  or  death 
during  the  vertical  tandem  lifting  of 
containers.  OSHA  anticipates  that  the 
proposed  standard  w^ill  decrease  the 
time  associated  with  moving  containers 
from  vessel  to  dock  and  vice  versa  and 
may  decrease  risk  by  reducing  the  total 
number  of  lifts  per  job.  To  assess  the 
benefits  of  the  proposed  standard, 
OSHA  has  conducted  an  historical 
analysis  of  the  frequency  of  VTLs  and 
the  time  associated  with  such  lifts, 
using  a  model  container  ship.  These 
data  were  used  to  calculate  the  reduced 
time  needed  to  complete  a  job  using 
VTLs  as  opposed  to  lifting  one  container 
at  a  time.  The  following  section 
estimates  the  increase  in  productivity 
OSHA  expects  affected  employers  to 
realize  and  describes  the  methodology 
used  to  develop  these  estimates. 


Cost  Savings  Due  to  Productivity  Gains. 
This  analysis  begins  with  the  model 
container  ship,  as  described  above  in 
Table  3.  The  cycle  time  estimates  used 
to  calculate  cost  savings  are  two 
minutes  per  container  for  single  lifts  (30 
containers  per  hour)  and  2.6  minutes  for 
two  containers  (a  total  of  45  containers 
per  hour)  using  VTLs.  The  actual 
cmiounts  of  time  could  vary 
considerably  from  port  to  port  and 
across  crane  operators.  These 
productivity  gains  are  based  on  moving 
only  two  containers  in  a  VTL.  The 
Agency  is  assiuning  that  the  cycle  time 
for  loading  or  unloading  a  ship  with 
containers  is  approximately  the  same. 
For  the  loading  of  the  ship,  the  cycle 
time  includes  applying  liftlocks  to  the 
bottom  comer  castings  so  that  when 
they  are  put  on  the  ship,  they 
automatically  lock  into  place.  For  the 
unloading  of  the  ship,  this  time  includes 


removing  the  liftlock  from  the 
containers.  The  actual  time  is 
dependent  on  the  skill  of  the  crane 
operator  and  the  cargo  plan.  An 
experienced  crane  operator  can  move 
about  30  forty-foot  containers  per  hoiir. 
one  at  a  time,  depending  on  the  crane, 
characteristics  of  the  ship,  terminal, 
wind,  etc.  The  Agency  is  assuming  that 
by  using  a  VTL,  the  same  experienced 
crane  operator  can  move  about  45  forty- 
foot  containers  per  hour.  Using  the 
model  container  ship,  there  are  about 
333  containers  stored  above  deck  that 
could  be  moved  using  a  VTL.  The 
productivity  gains  are  represented  by  • 
the  difference  between  moving  the 
containers  one  at  a  time  and  two  at  a 
time. 

BILLING  CODE  4510-26-P 
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Table  4 


VTLs  Benefits  Assessment  for  the  Model  Container  Siiip 


ARyimptions  and  Parameters 

Containers  potentially  moved  as  VTLs  -  333 

Rate  of  Movement  without  VTLs=30  containers 


Rate  of  Movement  with  VTLs=45  containers  pel  hour 


)erhour 


potentially  be  moved  by  VTLs: 
333  (total  cojitainers)  -  30  (estimated  containers  per  hour)  =11.1  hours  per  job 
333  (total  CO  itainers)  ^  45  (estimated  containers  per  hour)  =  7.4  hours  per  job 


Total  Hours  Needed  to  Move  Containers  that  car 

1  at  a  time 

2  at  a  time  (VTLs) 
Ciane  Hourly  Rental  Cost  =  $500 

Total  Rental  Cost  of  Crane  not  Using  VTLs  =111  hours  times  $500  per  hour  =$5,550 

Total  Rental  Cost  of  Crane  when  Using  VTLs  =' .4  hours  times  $500  per  hour=$3 ,700 

Total  Savings  on  Crane  Rental  from  Using  VI  Ls  =$1,850  ($5,550  without  VTLs  minus  $3,700  with  VTLs) 

Average  Gang  Size  without  Using  VTLs  =  15  er  iployees 

Average  Gang  Size  Using  VTLs  =  18  employee 

Averse  Employee  Hourly  Wage  Rate  =  $47.30 

Total  Labor  Cost  without  Using  VTLs  =1 1 . 1  Ho  u^  times  1 5  employees  times  $47.30  per  hour  =$7,875 

Total  Labor  Cost  Using  VTLs  =7.4  Hours  times  1 8  employees  times  $47.30  per  hour=$6,300 

Total  Savings  on  Labor  Costs  from  Using  VT^s  =$1,575  ($7,875  without  using  VTLs  minus  $6,300  using 

VTLs) 

Total  Saving  in  Longshoring  Cost  from  UsingjVTLs  =$3,425  ($1,850  in  crane  rental  savings  plus  $1,575  in 

labor  savings) 

Other  Savings:  3.7  hours  in  shipping  time,  3.7  hours  worth  of  port  rental  charges 


Source:  Office  of  Regulatory  Analysis 


There  are  several  factors  that  will 
influence  the  cost  estimate  of  moving 
containers  one  at  a  time  versus  using 
VTLs.  Based  on  the  model  container 
ship,  there  are  333  containers  stored 
above  deck  that  can  be  moved  via  VTLs. 
Therefore,  dividing  the  333  containers 


totd 


by  the 
the  crane 
(30),  it  wi 
about  11 
On  the 


number  of  containers  that 
iperator  can  move  in  an  hoiu 
take  the  crane  operator 
hours  for  these  containers, 
other  hand,  if  the  crane  operator 
were  mov  ng  the  containers  by  VTLs,  it 
would  take  about  7.4  hours,  a  3.7  hour 


difference.  This  is  the  decrease  in  labor 
time  needed  for  the  unloading  by  VTLs 
instead  of  one  at  a  time. 

Other  gains  in  productivity  will  be  the 
decreased  land  and  crane  rental  time 
needed  by  the  stevedoring  companies, 
which  is  a  direct  result  of  the  3.7  hour 
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decrease  in  time  using  VTLs.  There  may 
also  be  a  cost  saving  from  shorter  dock 
or  pier  rental  time  for  the  ship. 

As  mentioned  eariier,  stevedoring 
companies  rent  the  land  and  the  cranes 
from  the  port  authorities  to  load  and 
unload  ships.  OSHA  assumes  that  the 
crane  costs  $500  per  hour  with  a  4-hour 
minimum  rental.  In  this  case,  as  shown 
in  Table  4,  3.7  hours  less  of  crane  rental 
results  in  cost  savings  of  $1,850  per  ship 
unloaded  using  VTLs. 

In  addition  to  the  crane  rental  savings, 
changes  in  labor  costs  must  also  be 
considered.  Without  using  VTLs,  the 
container  handling  involves  a  labor  cost 
of  $7,875  (15  persons  times  11.1  hours 
times  the  wage  rate  of  $47.30).  VTL 
unloading  requires  an  estimated  three 
additional  crew  members  beyond  that 
required  for  normal  imloading.  but  for  a 
shorter  period  of  time.  Since  performing 
the  VTL  unloading  will  take  7.4  hours 
(based  on  the  container  ship  model),  the 
cost  of  imloading  using  VTLs  will  be 
$6,300  (the  cost  of  18  employees  times 
$47.30  per  hour  times  7.4  hours). 


Number  of  containers  per  lift 


Comparing  the  two,  the  savings  in  labor 
costs  is  $1,575  per  ship  imloaded  using 
VTLs  ($7,875  minus  $6,300). 

There  may  be  substantial  productivity 
gains  to  be  realized  by  other  parties.  The 
shipping  line  gains  a  3.7  hour  reduction 
in  tinae  to  deliver  cargo,  which 
translates  to  a  higher  retunvto  capital 
for  the  ship  owners.  In  addition,  the 
shipper  receives  the  goods  3.7  hours 
sooner,  which  could  reduce  inventory 
and  other  costs.  The  Agency  did  not 
estimate  savings  in  port  charges  paid  to 
unload  the  ship  or  in  inventory  costs  to 
shippers.  However,  the  Agency  believes 
these  efficiency  cost  savings  may  be 
significant  and  seeks  comment. 

The  table  below  on  productivity'  gains 
assumes  that  the  containers  are  pre- 
stacked  VTLs  prior  to  the  ships  docking 
to  ensure  that  the  productivity  gain 
stems  solely  from  the  act  of  moving  the 
containers  and  not  from  any  other 
source.  Based  on  the  table  of 
productivity  gains,  moving  two 
containers  at  one  time  would  yield  the 
highest  marginal  productivity  gain. 

Table  4b.— Productivity  Gains 


Based  on  the  model  and  assumptions  of 
cycle  times,  higher  total  productivity 
gains  may  be  possible  with  VTLs  of 
more  than  two  containers.  When 
moving  more  than  two  containers 
simultaneously,  the  gain  diminishes  for 
each  added  container.  This  diminishing 
gain  stems  solely  from  the  assumptions 
in  the  model  of  the  nimiber  of 
containers  per  hour  and  the  minutes  per 
lift  variables.  This  analysis  is  dependent 
on  the  estimate  of  the  number  of 
containers  per  hour  that  can  be  moved. 
The  "decreased  lifts' per  hour"  column 
captures  a  possible  measure  of  where. 
some  effect  on  risk  may  occur.  Fewer 
lifts  may  result  in  less  risk.  The  Agency 
has  preliminarily  concluded  that,  when 
the  proper  work  practice  precautions  as 
specified  in  the  proposed  standard  are 
followed,  the  relative  safety  risk  of  two- 
container  VTLs  and  single  lifts  are 
approximately  the  same.  The  Agency 
does  not  have  any  data  to  quantify  this 
portion  of  risk.  The  Agency  seeks 
comment  on  this  approach. 


1  

2 

3 

4 

5 

Source:  Office  of  Regulatory  Analysis. 


Containers  per 
hour 


30 
45 
55 
65 
75 


Lifts  per  hour 


30 

22.5 

18.3 

16.25 

15 


Minutes  per  lift 


Decreased  lifts 
per  hour 


2 
2.7 
3.3 
3.7 
4.0 


7.5 
4.2 
2.1 
1.3 


Marginal  gain 
from  lifts  (min- 
utes) 


0.7 
OS 
0.4 

0.3 


Based  on  the  model  container  ship 
profile,  the  Agency  preliminarily 
estimates  the  benefits  of  using  VTLs  are 
$3,425  in  direct <:ost  savings  for 
5  stevedoring  costs  for  each  VTL  related 
operation.  If,  as  estimated  in  the  next 
section,  VTLs  are  used  for  156  jobs  per 
year,  then  the  total  annual  cost  savings 
in  stevedoring  costs  would  be- $534, 300 
per  year.  In  addition,  the  shipper 
receives  the  cost  saving  associated  with 
3.7  hours  less  time  needed  to  load  or 
unload  containers.  This  3.7  hoiu-s 
translates  into  faster  shipping  service  to 
shipper  and  improved  productivity  for 
shipping  capital.  The  benefits  also 
include  decreased  dock,  or  marine 
terminal,  rental  time  and  port  fees 
associated  with  loading  or  unloading 
the  ship.  Due  to  the  lack  of  data,  the 
Agency  has  not  quantified  these 
benefits.  The  estimates  cire  based  on  a 
"per  job"  basis;  that  is  for  a  single 
loading  or  imloading  operation  of  a 
container  ship. 


Costs  of  Compliance 

This  section  presents  OSHA's  analysis 
of  the  estimated  costs  of  compliance  to 
be  incurred  by  affected  employers.  This 
cost  analysis  is  primarily  based  on  the 
profile  of  affected  workers  and 
industries  presented  in  the  Industrial 
Profile  section  of  this  Preliminary 
Economic  Analysis.  The  first  section 
oudines  the  provisions  of  the  proposed 
standard  that  are  expected  to  impose 
costs  on  employers  and  describes  the 
nature  of  those  costs.  The  next  part 
presents  OSHA's  assumptions  and 
preliminary  assessments  with  regard  to 
current  compliance,  imit  costs,  life  of 
equipment  and  programs,  baseline  data, 
and  other  data  required  to  make 
compliance  cost  estimates.  This  section 
also  describes  OSHA's  model  container 
ship  profile.  Following  the  discussion  of 
analytical  assumptions  and  baseline 
data,  this  section  examines,  requirement 
by  requirement,  the  expected  costs  of 
compliance  by  the  model  container  ship 
and  for  the  Marine  Cargo  Handling  and 
Longshoring  industries. 


Performing  VTLs  is  not  mandatory. 
Employers  could  avoid  using  VTLs 
altogether  by  simply  continuing  to  lift 
containers  one  at  a  time.  Thus,  a  case 
can  be  made  that  this  is  a  no  cost  rule 
with  only  net  productivity  gains.  The 
proposal  requires  liftlocks-to  be 
inspected  before  using  them  for  lifting 
and  annual  examinations  thereafter. 
These  requirements  reflect  ILO's  loose 
gear  requirements.  Many  of  these  costs 
of  the  proposal's  initial  inspection  and 
'  annual  examinations  of  liftlocks  would 
be  absorbed  by  vessel  owners  rather 
than  the  stevedores  (who  are  the 
employers  of  longshoremen). 

Provisions  in  the  Proposal  With  Major 
Cost  Impacts 

The  most  important  provisions  of  the 
proposal  are  reviewed  in  the  following 
paragraphs.  Although  many  new 
provisions  are  being  proposed,  only  five 
may  create  costs  on  the  regulated 
cooununity.  A  proposed  provision  in 
§  1917.46(a)(l)(viii)(A)  requires 
container  gantry  cranes  that  handle 
VTLs  to  be  fitted  with  a  LID.  This  would 
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allow  the  crane  operator  to  know 
precisely  the  weight  of  the  load. 

Proposed  §  1917.71(b)(9)  requires  the 
employer  to  notify  the  crane  operator 
through  a  cargo  stowage  plan  of  the 
location  and  characteristics  of  all  VTL 
units  being  bandied.  This  is  important 
so  that  the  crane  operator  is  aware  of 
what  he/she  will  he  lifting  and  when. 

Proposed  §  1917.71(j)  requires 
employers  to  develop  and  implement  a 
plan  for  transporting  VTLs  in  a  terminal. 
This  plan  must  include  safe  operating 
speeds;  safe  turning  speeds;  and  any 
conditions  unique  to  the  terminal  that 
could  affect  VTL  operations. 

Proposed  §  1917. 71(k)  requires  that 
the  employer  have  a  means  of  keeping 


damaged  or  defective  liftlocks  separate 
from  operat  jQg  liftlocks.  This  is 
currently  being  done  for  SATLs  for  lifts 
of  single  containers.  Therefore,  the 
Agency  did  not  estimate  additional 
compliance  costs  foj  this  requirement. 

The  prop  )sed  §  1917.71(1)  requires 
employers  tb  ensure  that  liftlocks  used 
to  make  up  jVTLs  at  a  terminal  are  the 
same  type  of  certified  liftlocks  that  are 
on  the  vessel  onto  which  VTLs  will  be 
loaded.  This  requirement  will  impose 
compliance!  costs  not  on  the  stevedore 
but  on  the  snip  owner.  This  cost  is 
attributed  t4  proposed  §  1918.85(f)(3)(i) 
&  (ii),  whicii  requires  the  ship  owner  to 
get  the  SAT  Ls  inspected  prior  to  initial 
use  as  a  lift  ock  for  VTLs,  and  annually 


Table  4c.— Provisions  With  Potential  Cost  Implications  by  Sector 


examined  thereafter,  based  on  ILO  152 
convention  requirements  for  loose  gear. 
The  requirements  of  initial  testing, 
marking,  and  numbering  the  liftlocks 
with  the  safe  working  load  (SWL)  are 
tasks  that  will  usually  be  done  by  the 
manufacturer,  but  for  existing  SATLs 
may  be  done  by  another  company  or  the 
vessel  owner.  The  logistics  of  testing, 
inspecting,  and  certifying  liftlocks  is 
difficult  (for  the  employer/stevedore) 
since  the  ship  owner  has  control  of  the 
locks  and  most  of  the  locks  are  in  nearly 
continuous  use.  The  Agency  seeks 
comment  on  this  issue.  The  overall 
breakdown  of  costs  by  sector  are  as 
follows: 


1917  Marine  terminals 


1918  Longshoring 


§1917.46(a)(1)(viii)(A>— Load  Indicating  Devices 

§  1917.71(b)(9)— Notify  crane  operator  of  cargo  plan  for  VTLs 


§  1 91 7.71  (i)— Plan  for  transporting  VTLs  in  the  terminal. 

§  1 91 7.71  (k>— Means  for  keeping  damaged  or  defective  liftlod^  from  operating  liftlocks. 

§  1917.71  (l)(a)(vn)  and  (viH) — LifHocks  must  t>e  identical. 


§  1 91 8.85(f)(3)(i)— Initial  Testing  of  SATLs. 
§  1 91 8.85(f)(3)(ii)— Annueil        inspection 
liftlocks  by  a  competent  person. 


of 


Source:  Office  of  Regulatory  Analysis. 

Not  all  of  the  requirements  in  Table 
4c  will  incur  compliance  costs  on 
employers.  Specifically,  the  requirement 
for  keeping  damaged  liftlocks  separated 
from  operating  liftlocks  is  currently 
being  done  for  all  single  lifts,  thus  no 
compliance  costs  are  being  estimated. 
The  employer  (shipper)  could  either 
replace  his/her  existing  locks  with  new 
already  certified  liftlocks  or  have 
existing  SATLs  certified  to  be  liftlocks. 
If  the  employer  chooses  to  have  existing 
SATLs  certified,  the  Agency  estimated 
that  this  activity  will  cost  the  employer 
$1  per  lock  to  perform  the  initial  testing 
of  the  lock.  The  SATLs  would  be  sent 
to  an  independent  testing  company  for 
these  tests  to  be  done.  The  testing 
con^>any  would  also  develop  the 
certification  record  for  the  employer. 
The  annual  inspection  of  &e  liftlocks 
would  also  be  done  by  an  independent 
testing  company  at  the  same  rate  of  $1 
per  lock. 

A  highw  cost  alternative  is  that  the 
OMmer  of  the  ship  would  simply  buy 
new  liftlocks.  This  wovdd  impose  an 
auxmous  initial  cost  burden  on  the 
ship  owner.  Since  these  locks  will  come 
directly  from  the  manufacturer,  already 
tested,  marked,  inspected,  and  certified 
for  lifting,  the  unit  cost  is  $30  per  lock. 
Thus,  in  considering  the  model 
container  ship  that  is  using  4,000 
SATLs,  the  cost  per  ship  would  be 
$120,000.  This  cost  would  only  be 
realized  if  the  ship  owner  feels  that  it 


would  be  e  sier  to  purchase  new 
liftlocks  to  enable  the  cargo  handlers  to 
comply  wit  i  the  proposal.  Also,  even 
with  the  m(  del,  if  the  ship  owner  is 
going  to  pr<  pare  containers  for  handling 
as  VTLs,  al  SATLs  on  board  need  to  be 
certified  liftlocks,  and  they  must  be  of 
a  uniform  type  throughout  the  ship.  The 
Agency  beljeves  that  this  is  already 
industry  practice  based  on  the  Agency's 
knowledge  pf  the  industry  and 
informatioil  in  the  public  meetings  on 
VTLs. 


Estimated 
Container 


( lost  Using  the  Model 
I  hip 


For  simp  icity,  the  Agency  is 
ass\uning  t]  lat  two  container  gantry 
cranes  willlload  the  einpty  model 
container  sliip  with  all  3,000  40-foot 
containers Jthe  ship's  full  carrying 
capacity).  Based  on  the  specifications  in 
Table  1,  tht  containers  being  loaded 
will  be  a  mix  of  20  and  40-foot 
containers.|(For  piuposes  of  space  on 
container  ships,  two  20-foot  containers, 
can  be  stored  in  the  space  of  one  forty- 
foot  container.)  However,  for  the 
purposes  ot  this  analysis,  only  the  40- 
foot  contaiiiers  will  be  used  in  VTLs. 
Forty-foot  Containers  are  more  common 
and  the  analysis  would  not  be 
essentially  Idifierent  with  twenty-foot 
containers.  Of  the  3.000  40-foot 
containers  .{only  333  containers  will  be 
lifted  in  a ' 


Since  about  half  of  the  overhead 
container  gantry  cranes  currently  in 
operation  already  have  LIDS,  there  will 
be  little  difference  in  the  average  rental 
cost  for  stevedoring  companies  renting 
the  cranes.  The  cost  of  retrofitting  a 
crane  with  a  LID  is  estimated  to  be 
$10,000.  When  this  cost  is  discoimted 
over  10  years  at  a  7  percent  discount 
rate,  the  annualized  cost  of  the  LID  is 
$1,424.  In  a  worst-case  scenario,  this 
total  annualized  cost  would  be  passed 
along  in  full  to  the  stevedoring  company 
whose  longshoremen  are  performing  the 
VTLs.  So  for  the  purposes  of  this 
analysis,  the  Agency  is  assuming  that 
the  cranes  being  used  for  VTLs  already 
have  a  LID;  thus,  the  Agency  did  not 
estimate  any  additional  compliance 
costs  for  this  requirement. 

Also,  the  stevedoring  supervisor  must 
inform  the  crane  operator  of  the  vessel 
cargo  stowage  plan,  which  shows  the 
location  and  characteristics  of  all  VTL 
units  to  be  handled  (proposed  in 
§  1917.71(b)(9)).  The  Agency  estimates 
that  it  will  take  ten  minutes  (0.1667 
hours)  to  perform  this  task.  Thus, 
multiplying  the  hourly  wage  rate 
($60.92)  by  this  fraction  of  one  hour,  the 
cost  is  $10. 

According  to  the  proposed  standard, 
employers  are  required  to  develop  a 
plan  for  transporting  vertically 
connected  containers  in  a  terminal 
(§  1917.71(j)).  The  Agency  assumes  that 
this  plan  would  be  developed  by  the 
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stevedoring  supervisor  along  with 
information  from  the  port  authority  (the 
owner  of  the  land)  prior  to  the  ship's 
arrival  in  port.  OSHA  estimates  that  it 
will  take  four  hours  of  supervisory  time 
to  develop  this  plan.  The  cost  of  this 
task  is  estimated  by  multiplying  the 
supervisor's  average  wage  rate  of  $60.92 
per  hour  (PMA,  2003)  by  the  four  hours 
to  complete  this  task.  This  totals  $244 
per  establishment.  In  addition  to  the 
time  to  develop  the  plan,  the  Agency 
estimates  that  it  will  take  employers  one 
hour  each  to  maintain  and  update  the 
plan  as  necessary.  The  second  and 
recurring  cost  year  for  this  requirement 
is  $61  annually  per  plan. 

The  employer  would  also  need  to 
ensiu-e  that  the  liftlocks  used  to  make  up 


VTLs  at  a  terminal  are  the  same  type  of 
certified  liftlocks  that  are  on  the  vessel. 
The  ship  owner  and  stevedore  must 
ensure  that  the  liftlocks  are  certified. 
The  ship  owner  owns  the  liftlocks.  The 
Agency  estimates  that  the  4,000  SATLs 
needing  to  be  certified  on  the  model 
container  ship  will  cost  about  $1  per 
lock  for  testing,  certification,  and  annual 
examination.  Thus,  the  cost  to  comply 
with  this  requirement  for  the  model 
container  ship  is  $4,000.  The  Agency 
assumes  that  each  affected  shipper  will 
have  at  least  one  ship  that  will  do  VTLs 
and  need  to  have  all  of  its  SATLs 
certified.  The  Agency  seeks  comment  on 
this  assumption. 

Table  5  presents  the  estimates  for  the 
total  cost  of  performing  VTLs  using  the 


model  container  ship  operation. 
Performing  VTLs  actually  results  in  a 
net  cost  saving;  the  savings  are 
calculated  in  the  Benefits  section  of  this 
Preliminary  Economic  Analysis. 

OSHA  does  not  believe  that  the  entire 
industry  will  use  VTLs.  At  most  ports, 
imions  and  stevedores  must  negotiate 
work  practices,  which  may  include  the 
decision  to  perform  VTLs.  The  potential 
for  VTLs  is  also  highly  dependent  on 
the  pattern  of  trade  in  each  port  or  the 
cargo  of  each  ship.  The  majority  of  the 
costs  would  not  be  imposed  directly  on 
the  stevedore  (employer),  because  the 
ship  owners  would  need  to  ensure  that 
SATLs  are  certified  before  being  used  as 
liftlocks. 


Table  5.— Model  Container  Ship  Operation  Cost  and  Total  Industry  Compuance  Costs 


§1917.46(a)(1)(vili)(A>— Load  Indicating  Devices 

§191 7.71  (b)(9)  Notifying  the  crane  operator  of  the  VTLs  

§  191 7.71  (j)  Plan  for  transporting  VTLs  In  the  terminal  

§  191 7.71  (k)  Means  of  Separating  Damaged  and  Working  Liftlocks  ^ 
§1918.85(0(3)(i)&(ii)  Testing  and  Examining  Uftlocks 


Total  Costs 


Model  container- 
ship  operatk>n 
cost 


Estimate  industry 
compliance  cost^ 


0 

10 

244 

0 

4,000 


4,254 


0 
1.584 
1,949 

0 
232,000 


235,533 


Source:  Office  of  Regulatory  Analysis. 

1  These  estimates  were  cateulated  mostly  by  multiplying  the  model  container  ship  operation  cost  by  156  (estimate  of  the  number  of  VTL  iobs) 

2  This  practice  is  already  being  done  whether  VTLs  are  being  done  or  not,  as  discu^  in  the  text  oi  v  i  l  joos). 


The  costs  of  compliance  in  Table  6  " 
illustrate  total  annualized  compliance 
costs,  estimated  on  a  per  establishment 
basis  for  each  affected  NAICS  code. 
Table  6  assumes  that  each  establishment 


would  have  at  least  one  ship  that  would 
need  to  replace  all  of  its  SATLs  to  have 
them  certified  for  the  purposes  of  VTLs. 
OSHA  recognizes  that  this  assumption 
may  overstate  the  costs.  Based  on  this 


data  and  the  discussion  above  in  the 
Industry  Profile  section,  the  Agency  is 
estimating  that  58  vessels  would  have 
their  ship's  SATLs  certified  for  VTLs. 


Table  6.— Estimated  Annualized  Compliance  Cost  per  Establishment 


Affected  Establishments  Engaging  in  VTLs  

Load  Indicating  Devices  !.1'"'!!1".^^ 

Notifying  the  crane  operator 

Plan  for  Transporting  VTLs  ""1"."^!^!! 

Means  of  Separating  Damaged  and  Working  Liftlocks '.!!!!!.".!!! 

Testing  and  Examining  Liftlocks ..".."'." 

Total  Annualized  Compliance  Cost  „ 

Annual  Compliance  Cost  Per  Affected  Establishment 


17 
$0 
10 

$0 

$0 
$68,000 
$68,000 

$4,000 

Source:  Office  of  Regulatory  Analysis. 
oveMO  Ss'whfch?otaS$27a  '"'  *^®^®'°P'"9  *^®  P'^"^  *°'  transporting  VTLs  in  the  marine  temiinal  ($1,949)  discounted  by  a  7  percent  rate 


NAICS  488310  Port 
and  hartrar  oper- 
ations 


8 

$0 

$1,584 

$278 1 

$0 

$0 

$1,862 

$233 


NAICS  4831 1 1  Deep 
sea  freight  transpor- 
tation 


41 

$0 

$0 

$0 

$0 

$164,000 

$164,000 

$4,000 


NAICS  483113 
Coastal  and  Great 
Lakes  freight  trans- 
portation 


OSHA  estimates  that  for  every  dollar 
spent  in  NAICS  488310  to  comply  with 
the  proposal,  the  employer  would  save 
approximately  ten  dollars  by  using 
VTLs.  For  the  shippers,  the  cost 
invested  in  initially  inspecting  SATLs 
and  aimually  examining  liftlocks  is 
estimated  to  reduce  their  shipping  time 


by  about  4  hours  each  for  156  cargoes 
in  NAICS  483111  and  NAICS  483113 
(Table  6). 

Economic  Impact  Analysis 

This  proposed  rule  presents  no  issues 
of  economic  infeasibility.  The  use  of 
VTLs  is  an  option  available  to  the 


employers.  Any  employer  that  finds  that 
using  VTLs  would  result  in  an  increase 
in  its  costs  need  not  adopt  this  option, 
and  thus  need  not  inciu  any  costs. 
OSHA  has  examined  the  economic 
impacts  for  those  who  incur  the  costs  of 
using  VTLs. 
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First,  the  Agency  computed 
compliance  costs  on  a  per  establishment 
basis,  which  required  consideration  of 
the  number  of  potentially  affected 
establishments.  As  indicated  eeirlier  in 
this  analysis  {see  Table  6), 


approximaiely  66  establishments  are 
potentially  affected  by  this  proposal.  For 
the  purposf  of  conducting  the 
regulatory  flexibility  screening  analysis, 
OSHA  estimated  that  small  firms  will 
not  bear  thf  cost  associated  with 


performing  VTLs.  These  costs  may  be 
incurred  by  the  larger  establishments  in 
the  industry,  particularly  the  high 
volume  ports. 


Table  7.— Estimated  EdoNOMic  Impacts  for  Affected  Sectors 


NAICS 


Descripti(  n 


Compliance  cost 
per  establish- 
ment 


Compliance  cost 

as  a  percentage 

percentage  of 

revenues 


Compliance  cost 

as  a  of  pre-tax 

profits 


488310 
483111 
483113 


Port  and  Harbor  Operations 
Deep  Sea  Freight  Transportati^i 
Coastal  &  Great  Lakes  Freight 


Transportation 


$233 
4,000 
4,000 


0.00 
0.00 
0.01 


0.01 
0.04 
0.14 


Source:  Office  of  Regulatory  Analysis. 

The  economic  impacts  outlined  in 
Table  7  of  this  analysis  are  based  on 
using  the  lowest  estimate  of  revenues 
and  costs  from  either  the  100  to  499  size 
class  or  the  >500  size  class  (see  Table  2). 
The  costs  of  the  proposal  are  extremely 
small,  and  the  proposed  standard  is 
economically  feasible. 

Regulatory  Flexibility  Analysis 

According  to  the  Small  Business 
Administration  (SBA),  a  small  business 


in  NAICS  A  83111  or  483113  is  any  firm 
with  less  tl  an  500  employees  (see 
references  below).  However,  for  NAICS 
488310,  SBL\  defines  a  small  business 
by  total  sal  3s  of  less  than  $21.5  million. 
Using  the  a  verage  sales  per 
establishm^  int,  OSHA  found  that  the 
firms  with  ess  than  250  employees 


earned  less 


annually,  vrhile  establishments  with 


more  than 


150  employees  exceeded  that 


sales  figure .  For  reasons  discussed  in 


Table  8.— Estimated  Small  Firm  Impacts 


than  $21.5  million  in  sales 


the  Industry  Profile,  establishments 
with  less  than  20  employees  are 
unlikely  to  perform  VTLs  because  of  the 
size  and  kind  of  ships  they  service. 
Table  8  shows  even  under  a  worst-case 
scenario,  the  proposed  requirements 
would  have  minimal  impacts  on  small 
firms.  Accordingly,  OSHA  certifies  that 
this  standard  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities. 


NAICS 


Number  of 
small  fimns  po- 
tentially af- 
fected 


Compliance 
cost  per  finn 


Compliance 
cost  as  a  per- 
centage of 
revenues 


Compliance 
cost  as  a  per- 
centage of 
pronts 


488310— Port  &  Harbor  Operations  

483111— Deep  Sea  Freight  Transportation  

4831 1 3 — Coastal  &  Great  Lakes  Freight  Transportation 


3 
36 
15 


$233 
4.000 
4,000 


0.01 
0.00 
0.11 


0.18 
0.06 
1.62 


Source:  Office  of  Regulatory  Analysis. 
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V.  Enviroiuneiital  Impact 

Finding  of  No  Significant  Impact. 
OSHA  has  reviewed  the  proposed  rule 


according  o  the  requirements  of  the 
National  E  ivironmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.), 
the  Guidel  nes  of  the  Council  on 
Environme  ntal  Quality  (40  CFR  parts 
1500  through  1517),  and  the  Department 
of  Labor's  pOL)  NEPA  Procedures  (29 
CFR  part  1 1).  Based  on  this  review,  the 
Assistant  5  ecretary  for  OSHA  finds  that 
the  propos  sd  rule  will  have  no 
significant  environmental  impact. 

The  revi  sions  and  additions  to  29  CFR 
parts  1917  and  1918  focus  on  the 
reduction  )f  employee  death  and  injury. 
OSHA  wil  achieve  this  reduction 
through  the  updating  of  its  regulations 
for  longsh(  »ring  and  marine  terminal 
operations  to  provide  safe  practices  for 
employers  who  choose  to  perform  VTLs. 
The  new  linguage  of  these  rules  does 
not  affect  i  ir,  water,  or  soil  quality, 
plant  or  ai  imal  life,  the  use  of  land,  or 
other  aspe  :ts  of  the  environment. 
Therefore,  the  new  rules  are  categorized 


as  "excluded  actions"  according  to 
§  11.10(a)(1),  of  the  DOL  NEPA 
regulations.  ' 

VI.  OMB  Review  Under  the  Paperwork 
Reduction  Act  of  1995 

The  proposed  rule  for  VTLs  for 
longshoring  and  marine  terminals 
contains  two  new  collections  of 
information  (paperwork)  that  are  subject 
to  review  by  die  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (PRA  95),  44 
U.S.C.  3501  et  seq.,  and  its  regulation  at 
5  CFR  part  1320.  In  addition,  the 
proposal  redesignates  a  currently 
approved  collection  of  information, 
§  1917.71(f)(4)  to  §  1917.71(f)(5).  The 
collection  of  information  is  approved 
under  OMB  control  number  1218-0196. 
PRA  95  defines  collection  of 
information  to  mean,  "the  obtaining, 
causing  to  be  obtained,  soliciting,  or 
requiring  the  disclosure  to  third  parties 
or  the  public  of  facts  or  opinions  by  or 
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for  an  agency  regardless  of  form  or 
format"  (44  U.S.C.  3502(3)(A)). 

The  title,  description  of  the  need  for 
and  proposed  use  of  the  information, 
summary  of  the  collections  of 
information,  description  of  respondents, 
and  frequency  of  response  of  the 
information  collection  are  described 
below  with  an  estimate  of  the  annual 
cost  and  reporting  burden  as  required  by 
§  1320.5(a)  (l){iv)  and  §  1320.8(d)(2). 
The  reporting  burden  includes  the  time 
for  reviewing  instructions,  gathering 
and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

OSHA  invites  comments  on  whether 
each  proposed  collection  of  information: 

(1)  Ensures  that  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  tiie  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Estimates  the  projected  burden 
acciuately,  including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhances  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimizes  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Title:  Vertical  Tandem  Lifts,  29  CFR 
Parts  1917  and  1918. 

Descripition:  The  proposed  standard  is 
based  on  three  primary  sources:  results 
of  OSHA-sponsored  research  and 
comments  from  public  meetings;  the 
International  Standards  Organization's 
revised  ISO  3874,  Freight  Containers, 
which  permits  VTLs  with  a  total  weight 
of  up  to  20  tons  (20,000  kgs);  and  the 
VTL  guidelines  developed  by  the 
International  Ceirgo  Handling  and 
Coordination  Association  (ICHCA).  The 
standard's  information  collection 
requirements  are  essential  components 
that  will  help  employers  and  employees 
verify  that  containers  and  their  contents 
in  a  VTL  weigh  20  tons  or  less  and 
assure  that  the  vertically  connected 
containers  are  handled  safely  in  the 
terminal. 

Summary  of  the  Collections  of 
Information:  The  proposed  rule  contains 
two  collections  of  information 
(paperwork)  requirements.  Proposed 
section  1917.71,  paragraph  (b)(9)  would 
require  that  the  crane  operator  receive  a 
copy  of  the  ship's  cargo  stowage  plan. 
Paragraph  (j)  of  this  section  would 
require  employers  to  create  a  written 
terminal  plan.  The  plan  must  include 


the  following  information  for  vehicles 
carrying  vertically  connected 
containers: 

(1)  safe  operating  speeds; 

(2)  safe  tiuning  speeds;  and 

(3)  any  conditions  unique  to  the 
terminal  that  could  affect  the  safety  of 
VTL  operations. 

Respondents:  Marine  terminal  and 
longshoring  employers  that  perform 
VTLs. 

Frequency  of  Response:  The 
development  of  the  written  terminal 
plan  is  a  first-year  burden  for  those 
establishmeiits  that  will  use  VTLs.  The 
frequency  of  providing  a  copy  of  the 
ship's  cargo  stowage  plan  to  the  crane 
operator  is  determined  by  the  niunber  of 
ships  using  VTLs  to  luiload  cargo. 

Average  Time  Per  Response:  OSHA 
estimates  that  establishments  will  spend 
10  minutes  to  provide  a  copy  of  the 
cargo  stowage  plan  to  the  crane 
operator,  and  4  hours  for  establishments 
to  develop,  implement,  and  maintain 
the  written  terminal  plan  for 
transporting  VTLs.  OSHA  estimates 
establishments  will  spend  1  hour  to 
review  and  update  the  written  plan  for 
transporting  VTLs  in  subsequent  years. 

Total  Burden  Hours: 

Total  Estimated  Biuden  Hours  in  First 
Year:  59. 

Total  Estimated  Cost  in  First  Year: 
$3,594. 

Total  Estimated  Burden  Hours  in 
Second  and  Subsequent  Years:  39. 

Total  Estimated  Costs  in  Second  and 
Subsequent  Years:  $2,376. 

The  Agency  has  submitted  a  copy  of 
the  information  collection  request  to 
0MB  for  its  review  and  approval. 
Interested  parties  are  requested  to  send 
comments  regarding  this  information 
collection  to  the  Office  of  Information 
and  Regulatory  Affairs,  Attn:  OSHA 
Desk  Officer,  OMB,  New  Executive 
Office  Building.  725  17th  Street,  NW., 
Room  10235,  Washington,  DC  20503. 

Costs  (purchase  of  capital/start  up 
costs):  0. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  final  information 
(Collection  request,  and  they  will  also 
become  a  matter  of  public  record. 

Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  OSHA 
Docket  Office  and  will  be  provided  to 
persons  who  request  copies  by 
telephoning  Todd  Owen  at  (202)  693- 
1941  or  Theda  Kenney  at  (202)  693- 
2444.  For  electronic  copies  of  the 
Vertical  Tandem  Lifts  in  Longshoring 
and  Marine  Terminals  information 
collection  request,  contact  the  OSHA 
Web  page  on  the  Internet  at  http:// 


www.osha.gov/.  Copies  of  the 
information  collection  request  are  also 
available  at  the  OMB  docket  office. 

Vn.  Public  ParticipatioD 

Interested  persons  are  requested  to 
submit  written  data,  views,  and 
argimients  concerning  this  proposal. 
These  comments  must  be  received  by 
December  15,  2003.  Comments  may  be 
submitted  in  hard  copy  or 
electronically.  For  more  information 
and  requirements  on  how  to  submit 
conunents,  see  the  DATES  and  ADDRESSES 
sections  at  the  beginning  of  this  notice. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  and  29  CFR  1911.11, 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hejiring.  Objections  and  hearing  requests 
must  be  submitted  in  triplicate  to  the 
Docket  Office  (see  ADDRESSES  section) 
and  must  comply  with  the  following 
conditions: 

1.  The  objection  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  received  by 
December  15,  2003: 

3.  The  objections  must  specify  with 
particularity  grounds  upon  which  the 
objection  is  based; 

4.  Each  objection  must  be  separately 
numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  siunmary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may,  of  coiu^e, 
make  those  objections  and  their 
recommendations  in  their  written 
comments  and  OSHA  will  fully 
consider  them.  There  is  only  a  need  to 
file  formal  "objections"  separately  if  the 
interested  person  requests  a  public 
hearing. 

OSHA  recognizes  that  there  may  be 
interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  that  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
may  present  a  complete  picture  of  the 
public  response  on  the  issues  involved. 

Vm.  State  Plan  Requirements 

This  Federal  Register  document 
issues  a  proposal  for  new  and  revised 
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rules  addressing  the  handling  of  VTLs 
in  marine  cargo  handling  regulated  in 
29  CFR  parts  1917  and  1918.  The  rules 
when  final  will  be  codified  into  the 
applicable  section  of  the  Code  of- 
Federal  Regiilations. 

The  26  States  or  U.S.  Territories  with 
their  own  OSHA  approved  occupational 
safety  and  health  plans  must  develop 
comparative  standards  applicable  to 
both  the  private  and  public  (State  and 
local  government  employees)  sectors 
within  six  months  of  the  publication 
date  of  a  permanent  final  Federal  rule  or 
show  OSHA  why  there  is  no  need  for 
action,  e.g.,  because  an  existing  state 
standard  covering  this  area  is  already 
"at  least  as  effective  as"  the  new  Federal 
standard.  Three  States  and  territories 
cover  only  the  public  sector 
(Connecticut,  New  York,  and  New 
Jersey). 

Currently  five  States  (California, 
Minnesota,  Oregon,  Vermont,  and 
Washington)  with  their  own  State  plans 
cover  private  sector  onshore  maritime 
activities.  Federal  OSHA  enforces 
maritime  standards  offshore  in  all  States 
and  provides  onshore  coverage  of 
maritime  activities  in  Federal  OSHA 
States  and  in  the  following  State  Plan 
States:  Alaska,  Arizona,  Connecticut 
(plan  covers  only  State  and  local 
government  employees),  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Jersey  (plan  covers  only  State  and  local 
government  employees),  New  Mexico, 
New  York  (plem  covers  only  State  and 
local  govenunent  employees).  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Teimessee,  Utah,  Virginia, 
Virgin  Islands,  Washington,  and 
Wyoming.  Until  such  time  as  a  State 
standard  is  promulgated,  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  those 
States. 

IX.  Federalism 

The  standard  has  been  reviewed  in 
accordance  with  Executive  Order  13132 
(64  FR  43255;  August  10, 1999) 
regarding  federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options,  consult  with  States 
before  t^dng  any  actions  that  would 
restrict  State  policy  options,  and  take 
such  actions  oidy  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  OSH  Act  expresses 
Congress'  clear  intent  to  preempt  State 


laws  relatii  ig  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupatioi^l  safety  or  health  standards. 
Under  the  OSH  Act,  a  State  can  avoid 
preemptioq  only  if  it  submits,  and 
obtains  Federal  approval  of,  a  plan  for 
the  development  of  such  standards  and 
their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-StatesI  must,  among  other  things,  be 
at  least  as  Effective  in  providing  safe  and 
healthful  employment  and  places  of 
employmemt  as  the  Federal  standards. 

The  Federal  standards  on  longshoring 
and  marina  terminals  operations 
address  hazards  which  are  not  unique  to 
any  one  state  or  region  of  the  country. 
Nonetheless,  those  States  that  have 
elected  to  ]  articipate  under  section  18 
of  the  OSH  Act  would  not  be  preempted 
by  this  fina  I  regulation  and  would  be 
able  to  dea  with  special,  local 
conditions  within  the  fi-araework 
provided  b  !  this  performance-oriented 
standard  w  lile  ensuring  that  their 
standards  i  re  at  least  as  effective  as  the 
Federal  sta  idard. 

X.  Unfiindi  id  Mandates 

For  the  p  urposes  of  the  Unfunded 
Mandates  I  :eform  Act  of  1995,  as  well 
as  Executii  e  Order  12875,  this  rule  does 
not  include  <  any  federal  mandate  that 
may  result  in  increased  expenditiu^s  by 
State,  local,  and  tribal  governments,  or 
increased  e  xpenditures  by  the  private 
sector  of  m  are  than  $100  million. 
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XI.  Authoi  ity  and  Signature 

This  doc  ument  was  prepared  under 
the  directii  >n  of  John  L.  Henshaw, 
Assistant  5  ecretary  of  Labor  for 
Occupatio]  lal  Safety  and  Health,  U.S. 
Departmei  t  of  Labor,  200  Constitution, 
Avenue.  NfcV.,  Washington,  DC  20210.  It 
is  issued  ptirsuant  to  sections  4,  6,  and 
8  of  the  Odcupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657), 
section  41  of  the  Longshore  and  Harbor 
Workers'  C  ompensation  Act  (33  U.S.C. 
941),  Seen  tary's  Order  5-2002  (67  FR 
65008),  an  1  29  CFR  part  1911. 


Signed  at  Washington,  DC,  this  10th  day  of 
September,  2003. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 

For  the  reasons  stated  in  the 
preamble,  the  Agency  proposes  to 
amend  29  CFR  parts  1917  and  1918  as 
follows: 

PART  1917— MARINE  TERMINALS 

1.  The  authority  citation  for  part  1917 
is  revised  to  read  as  follows: 

Authority:  Section  41,  Longshore  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  941);  sees.  A,  6,  and  8  of  the 
Occupational  Safety,  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  6-96  (62  FR 
111),  or  5-2002  (67  FR  65008),  as  applicable; 
and  29  CFR  part  1911. 

Section  1917.28,  also  issued  under  5  U.S.C. 
553. 

Section  1917.29,  also  issued  under  Sec.  29, 
Hazardous  Materials  Transportation  Uniform 
Safety  Act  of  1990  (49  U.S.C.  1801-1819  and 
5  U.S.C.  553). 

2.  In  §  1917.2,  add  the  definitions  of 
Uftlock  and  Vertical  tandem  lift  (VTL) 
in  alphabetical  order  to  read  as  follows: 

§1917.2    Definitions. 

***** 

Uftlock  means  a  semi-automatic 
twistlock  or  other  inter-box  connector 
that  is  used  to  couple  intermodal 
containers  vertically  together  so  that 
they  may  be  handled  as  one  unit. 
***** 

Vertical  tandem  lift  (VTL)  meems  the 
operation  of  lifting  two  intermodal 
containers  that  are  coupled  together 
vertically  (one  on  top  of  the  other). 

3.  In  §  1917.3,  revise  the  first  sentence 
of  paragraph  (a)(3)  and  the  second 
sentence  of  paragraph  (a)(4),  and  add 
new- paragraph  (c)  to  read  as  follows: 

§  1 91 7.3    Incorporation  by  reference. 

(a)  *  *  * 

(3)  The  materials  listed  in  paragraphs 
(b)  and  (c)  of  this  section  are 
incorporated  by  reference  in  the 
corresponding  sections  noted  as  they 
exist  on  the  date  of  approval,  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register.  *  *  * 

(4)  *  *  *  The  materials  are  available  • 
for  purchase  at  the  corresponding 
addresses  of  the  private  standards 
organizations  noted  in  paragraphs  (b) 
and  (c)  of  this  section.  *  *  * 

*        *        *        *        * 

(c)  The  following  material  is  available 
for  purchase  from  the  ISO  Central 
Secretariat,  International  Organization 
for  Standardization  (ISO),l,  rue  de 
Varembee,  Case  postale  56  CH-1211 
Geneva  20,  Switzerland: 
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(1)  ISO  3874,  Freight  Containers, 
Amendment  2,  Vertical  tandem  lifting 
(2002);  IBR  approved  for 
§1917.71(l)(l)(i). 

(2)  [Reserved] 

4.  In  §  1917.46,  add  a  sentence  to  the 
end  of  paragraph  (a)(l)(viii)(A}  to  read 
as  follows: 

§  1 91 7.46    Load  Indicating  devices. 

(a)  *  *  * 

•  (1)  *  *  * 
(viii)  *  *  * 

(A)*   *   *  Excepfio/i;  When  this  type 
of  crane  performs  a  VTL,  a  load 
indicating  device  in  proper  working 
condition  is  required. 

*****  •• 

5.  Section  1917.71  is  amended  by: 

a.  Adding  new  paragraphs  (b)(9]  and 
(b}(10); 

b.  Redesignating  paragraphs  (f)(3) 
through  (5)  as  paragraphs  {f)(4)  through 
(6)  respectively; 

c.  Adding  a  new  paragraph  (f)(3);  and 

d.  Adding  new  paragraphs  (i),  (j),  (k), 
(1),  and  (m). 

The  additions  read  as  follows: 

§  1917.71    Terminals  handling  intermodai 
containers  or  roll-on  roll-off  operations. 

***** 

(b)  *  *  * 

(b)(9)  Vertical  tandem  lifts.  If  VTLs 
will  be  performed,  the  employer  shall 
use  the  vessel's  cargo  stowage  plan 
required  in  paragraphs  (b)(1)  and 
(b)(2)(ii)  of  this  section  to  determine  the 
location  and  characteristics  of  all  VTL 
upits  being  handled  and  shall  provide  a 
copy  to  the  crane  operator. 

(10)  The  employer  shall  ensure  that 
the  crane  operator  conducts  a  pre-lift 
before  hoisting  a  VTL.  A  pre-lift  means 
that  the  crane  operator  pauses  the  lift 
when  the  initial  strain  has  been  taken 
and  the  lifting  fi'ame  wires  tensioned  in 
order  to  assure  that  all  liftlocks  are 
properly  engaged. 
***** 

(f)*   *   * 

(3)  Vertical  tandem  lifts.  The 
employer  shall  ensure  that  each  VTL  is 
conducted  in  accordance  with  the 
following  criteria: 

(i)  A  VTL  shall  consist  of  no  more 
than  two  ISO  approved  series  1 
containers,  with  a  total  weight  of  cargo 
and  containers  not  to  exceed  20  tons; 

(ii)  Only  shore-based  container  gantry 
cranes  are  used; 

(iii)  Containers  containing  the 
following  may  not  be  lifted  as  a  VTL: 

(A)  Liquid  or  solid  bulk  cargoes; 

(B)  Hazardous  cargo;  or 

(C)  A  flexible  tank  inside  that  is  fully 
or  partially  loaded  with  a  fluid  cargo; 

(iv)  No  platform  container  with  its 
end  ft-ames  erect  may  be  lifted  as  part  of 


a  VTL  unit.  Empty  platform  containers 
with  their  end  frames  folded  may  be 
lifted  in  a  VTL  imit  in  accordance  with 
the  applicable  regulations  of  this  part.  If 
the  interbox  connectors  are  an  integral 
part  of  the  platform  container  and  are 
designed  to  lift  other  empty  platform 
containers,  they  may  be  interlocked  and 
lifted  in  accordance  with  the 
manufacturer's  recommendations; 

(v)  Containers  below  deck  may  not  be 
handled  as  a  VTL;  and 

(vi)  VTLs  may  not  be  conducted  when 
wind  speeds  exceed  34  mph  (55  kph) 
(30  knots). 
***** 

(i)  The  employer  shall  not  use  flat  bed 
trucks,  chassis,  bomb  carts,  or  similar 
type  equipment  to  transport  containers 
that  are  vertically  connected,  unless 
such  equipment  is  specifically  designed 
to  safely  transport  vertically  connected 
containers  or  has  been  evaluated  by  a 
qualified  person  and  determined  to  be  a 
safe  mode  of  operation.  For  the 
purposes  of  this  paragraph,  a  qualified 
person  means  one  with  a  recognized 
degree  or  professional  certificate  and 
extensive  knowledge  and  experience  in 
the  transportation  of  vertically 
coimected  containers  who  is  capable  of 
design,  analysis,  evaluation  and 
specifications  in  that  subject. 

(j)  The  employer  shall  develop  and 
implement  a  written  plan  for 
transporting  vertically  connected 
containers  in  a  terminal.  The  written 
plan  shall  establish  safe  operating 
speeds;  safe  turning  speeds;  and  address 
any  conditions  unique  to  the  terminal 
that  could  affect  the  safety  of  VTL-  . 
related  operations.  The  employer  shall 
review  and  update  the  plan  as 
necessary. 

(k)  Damaged  or  defective  liftlocks 
shall  be  removed  fi-om  service  and  not 
used  for  lifting.  A  means  of  keeping 
damaged  or  defective  liftlocks  separate 
fi-om  operating  liftlocks  shall  be 
established. 

(I)(l)  The  employer  shall  ensure  that 
each  liftlock  used  in  a  marine  terminal 
to  connect  VTLs: 

(i)  Is  in  compliance  with  the 
applicable  standards  of  ISO  3874; 

(ii)  Is  inspected  by  a  competent 
person,  certificated,  and  individually 
tested  in  accordance  with  requirements 
for  loose  gear  in  ILO  Convention  152 
before  being  used  for  the  first  time  and 
after  any  substantial  alteration  or  repair 
("certificated"  means  that  the  liftlock  is 
accompanied  by  a  certificate,  issued  by 
a  recognized  body  that  is  approved  by 
the  competent  authority,  to  conduct 
appropriate  testing  and  thorough 
examination  of  liftlocks); 

(iii)  Is  subjected  to  a  thorough 
examination  by  a  competent  person  at 


least  once  in  every  12  months.  A 
thorough  examination  shall  include:  a 
visual  exam  for  obvious  structiu-al 
defects;  physical  operation  to  determine 
that  the  lock  is  fully  functional  with 
adequate  spring  tension  on  each  head  or 
latch;  a  check  for  excessive  corrosion 
and  deterioration;  and  immediate 
removal  from  service  when  found  to  be  . 
defective  or  damaged; 

(iv)  Is  regularly  examined,  including 
visual  inspection,  before  each  use; 

(v)  Is  certificated  with  a  Safe  Working 
Load  (SWL)  for  lifting  of  at  least  10,000 
kg; 

(vi)  Is  clearly  and  durably  marked 
with  its  SWL  for  lifting  and  an 
identifying  niunber  or  mark  that  will 
enable  it  to  be  associated  with  its  test 
certificate; 

(vii)  Locks  and  releases  in  an  identical 
direction  and  manner  as  all  other 
liftlocks  on  the  vessel  onto  which  the 
VTLs  will  be  loaded.  They  shall  have  a 
"telltale"  incorporated  in  the  design 
that  indicates  whether  the  liftlock  is 
locked  or  unlocked  in  the  comer 
fittings.  This  "telltale"  shall  be  visible 
ft^om  deck  level;  and 

(viii)  Is  the  same  type  as  the  other 
liftlocks  that  are  on  the  vessel  onto 
which  the  connected  containers  will  be 
loaded. 

(2)  For  the  purpose  of  this  paragraph 
(1),  a  competent  person  means  a  person 
familiar  with  the  proper  maintenance 
and  use  of  liftlocks  by  training  or 
experience.  Such  a  person  will  be  able 
to  detect  defects  or  weaknesses  and  be 
able  to  assess  their  importance  in 
relation  to  the  safe  and  continued  use  of 
the  liftlocks. 

(m)  Manual  twistlocks  or  latchlocks 
shall  not  be  used  as  liftlocks. 

PART1918— SAFETY  AND  HEALTH  • 
REGULATIONS  FOR  LONGSHORING 

1.  The  authority  citation  for  part  1918 
is  revised  to  read  as  follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970, 
29  U.S.C.  653,  655,  657;  Sec.  41,  Longshore 
and  Harbor  Workers'  Compensation  Act,  33 
U.S.C.  941;  Secretary  of  Labor's  Order  No.  6- 
96  (62  FR  111)  or  5-2002  (67  FR  65008).  as 
applicable. 

Section  1918.90  also  issued  under  5  U.S.C. 
553. 

Section  1918.100  also  issued  under  Sec. 
29,  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (49  U.S.C.  1801- 
1819  and  5  U.S.C.  553). 

2.  In  §  1918.2,  add  the  definitions  for 
Competent  authority,  Liftlock,  and 
Vertical  tandem  lift  (VTL),  in 
alphabetical  order,  to  read  as  follows: 

1918^    Definitions 
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Competent  authority,  for  the  purpose 
of  VTLs,  means  the  appropriate 
government  agency  having  jurisdiction 
over  VTL  operations  in  each  port  of  call 
where  such  operations  are  proposed. 
***** 

Liftlock  means  a  semi-automatic 
twistlock  or  other  inter-box  connector 
that  is  used  to  couple  intermodal 
containers  vertically  together  so  that 
they  may  be  handled  as  one  unit. 
***** 

Vertical  tandem  lift  (VTL)  means  the 
operation  of  lifting  two  intermodal 
containers  that  are  coupled  together 
verticklly  (one  on  top  of  the  omer). 

*        *        *        *        * 

3.  In  §  1918.3,  revise  the  first  sentence 
of  paragraph  (a)(3),  revise  the  second 
sentence  of  paragraph  (a)(4),  and  add 
new  paragraph  (c)  to  read  as  follows: 

§  1 91 8.3    Incorporation  by  reference. 

(a)*   *  * 

(3)  The  materials  listed  in  paragraphs 
(b)  and  (c)  of  this  section  are 
incorporated  by  reference  in  the 
corresponding  sections  noted  as  they 
exist  on  the  date  of  approval,  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register.  *  *   * 

(4)  *  *  *  The  materials  are  available 
for  purchase  at  the  corresponding 
addresses  of  the  private  standards 
organizations  noted  in  paragraphs  (b) 
and  (c)  of  this  section.  *   *  * 
***** 

(c)  The  following  material  is  available 
for  purchase  from  the  ISO  Central 
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Secretariat,  nternational  Organization 
for  Standarc  ization  (ISO),l,  rue  de 
Varembee,  C  ase  postale  56  CH-1211 
Geneva  20,1  Switzerland: 

(1)  ISO  38  74,  Freight  Containers, 
Amendment  2,  Vertical  tandem  lifting 
(2002);  IBR  Approved  for 

§  1918.85(f)l3)(i). 

(2)  (Reserted] 

4.  In  §  1918.85,  add  paragraphs  (f)(3), 
(f)(4),  and  (fl(5)  to  read  as  follows: 

§  1 91 8.85    Cpntalnerized  cargo  operations. 

*         *         « 

(f) 

(3)  Vertical 
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compliance  with  the 
standards  of  ISO  3874; 
1  leen  inspected  by  a 
I  erson,  certificated,  and 
tested  in  accordance  with 
for  loose  gear  in  ILO 
152  before  being  used  for 
and  after  any  substantial 
repair  ("certificated" 
he  liftlock  is  accompanied 
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approved  by  the  competent 
conduct  appropriate  testing 
examination  of  liftlocks); 
subjected  to  a 
ej^amination  by  a  competent 
once  in  every  12  months, 
examination  shall  include:  a 
for  obvious  structural 

operation  to  determine 


that  the  lock  is  fully  functional  with 
adequate  spring  tension  on  each  head  or 
latch;  a  check  for  excessive  corrosion 
and  deterioration;  and  immediate 
removal  from  service  when  found  to  be 
defective  or  damaged; 

(iv)  Are  regularly  examined,  including 
visual  inspection,  before  each  use; 

(v)  Have  been  certificated  with  a  Safe 
Working  Load  (SWL)  for  lifting  of  at 
least  10,000  kg; 

(vi)  Have  been  clearly  and  diu'ably 
marked  with  its  SWL  for  lifting  and  an 
identifying  number  or  mark  that  will 
enable  it  to  be  associated  with  its  test 
certificate;  and 

(vii)  Locks  and  releases  in  an  identical 
direction  and  manner  as  all  other 
liftlocks  on  the  vessel.  They  shall  have 
a  "telltale"  incorporated  in  the  design 
that  indicates  whether  the  liftlock  is 
locked  or  imlocked  in  the  comer 
fittings.  This  "telltale"  shall  be  visible 
from  deck  level. 

(4)  For  the  purpose  of  paragraph  (f)(3) 
of  this  section,  a  competent  person 
means  a  person  familiar  with  the  proper 
maintenance  and  use  of  liftlocks  by 
training  or  experience.  Such  a  person 
will  be  able  to  detect  defects  or 
weaknesses  and  be  able  to  assess  their 
importance  in  relation  to  the  safe  and 
continued  use  of  the  liftlocks. 

(5)  Manual  twistlocks  or  latchlocks 
shall  not  be  used  as  liftlocks. 
***** 
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Proclamation  7703  of  September  12,  2003  '  . 

National  Historically  Black  Colleges  and  Universities  Week, 
2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation  '         . 

Historically  Black  Colleges  and  Universities  have  a  distinguished  past  and 
an  important  future  in  providing  higher  education  for  Americans  throughout 
our  country.  As  we  celebrate  National  Historically  Black  Colleges  and  Univer- 
sities Week,  we  recognize  these  institutions  for  their  dedication  to  academic 
excellence.  And  we  reaffirm  our  Nation's  commitment  to  equal  educational 
opportunities  for  all  Americans. 

Since  the  mid  1800s,  Historically  Black  Colleges  and  Universities  have  pro- 
vided superb  education  and  training  to  many  Americans.  And  these  schools 
opened  the  door  to  African  Americans  when  other  doors  were  shamefully 
barred.  Since  their  inception,  these  schools  have  furthered  the  development 
of  young  people  who  went  on  to  become  leaders  in  government,  business, 
education,  science,  the  military,  law,  and  many  other  fields.  Graduates  of 
Historically  Black  Colleges  and  Universities  have  made  great  contributions 
to  America,  and  continue  to  serve  as  role  models  for  all  Americans. 

The  struggles  and  many  successes  of -America's  Historically  Black  Colleges 
and  Universities  are  the  struggles  and  successes  of  our  Nation.  Today,  our 
Nation's  105  Historically  Black  Colleges  and  Universities  are  building  on 
their  commitment  to  excellence  and  their  integral  position  within  our  higher 
education  system.  Our  Nation  must  continue  to  support  these  schools  for 
the  sake  of  our  students  and  our  future. 

hi  2002,  I  signed  an  Executive  Order  supporting  the  White  House  hiitiative 
on  Historically  Black  Colleges  and  Universities  to  help  find  new  ways  to 
strengthen  these  schools.  My  Administration  also  has  sought  to  increase 
fiscal  year  2004  funding  for  Historically  Black  Colleges  and  Universities 
by  5  percent,  requesting  more  than  $224  million,  hi  addition,  the  President's 
Board  of  Advisors  on  Historically  Black  Colleges  and  Universities  is  helping 
these  colleges  and  universities  benefit  from  Federal  programs,  obtain  private- 
sector  support  for  their  endowments,  and  build  private-sector  partnerships 
to  strengthen  faculty  development  and  cooperative  research. 

America's  Historically  Black  Colleges  and  Universities  have  a  proud  and 
storied  tradition.  America  recognizes  and  salutes  their  history  and  achieve- 
ments and  will  work  for  their  continued  success.  -    - 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  14  through 
September  20,  2003,  as  National  Historically  Black  Colleges  and  Universities 
Week.  I  call  upon  public  officials,  educators,  librarians,  and  all  the  people 
of  the  United  States  to  observe  this  week  with  appropriate  ceremonies, 
activities,  and  programs  as  we  demonstrate  our  appreciation  for  these  impor- 
tant institutions  and  their  many  successful  graduates. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  mv  hand  this  twelfth  day 
of  September,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
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of  the  United  States  of  America  the  two  hundred  and  twenty- 
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Proclamation  7704  of  September  12,  2003 
Small  Business  Week,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  success  of  small  businesses  in  America  reflects  the  innovation,  deter- 
mination, and  hard  work  of  the  American  people.  During  Small  Business 
Week,  we  celebrate  the  entrepreneurs  and  business  people  who  create  goods, 
services,  and  jobs,  and  bring  opportunity  and  economic  prosperity  to  commu- 
nities throughout  our  country.  We  also  reaffirm  our  commitment  to  helping 
more  small  business  owners  and  their  employees  realize  the  American  Dream. 

Small  businesses  create  the  majority  of  new  jobs  in  our  Nation  and  accovmt 
for  more  than  half  of  the  output  of  our  economy.  They  lead  the  way  in 
generating  new  ideas  and  creating  new  technologies,  goods,  and  services 
for  our  country  and  for  the  world. 

Small  businesses  also  reflect  the  diversity  of  America.  Nearly  40  percent 
of  small  companies  in  the  United  States  are  owned  by  women.  There  are 
also  more  than  3  million  minority-owned  small  businesses  across  the  country. 
Because  small  businesses  are  vital  to  our  Nation's  prosperity  and  reflect 
the  hard  work  of  the  American  people,  my  Administration  has  taken  impor- 
tant steps  to  assist  small  businesses  and  the  people  they  employ.  We  have 
reduced  taxes,  encouraged  investment,  and  removed  obstacles  to  growth. 
The  Job«  and  Growth  Tax  Relief  Reconciliation  Act  of  2003  I  signed  into 
law  will  provide  23  million  small  business  owners  with  tax  cuts  averaging 
more  than  $2,200  each.  The  Act  also  quadrupled  the  amount  that  small 
businesses  can  expense  for  new  capital  investments,  encouraging  new  invest- 
ment in  technology,  machinery,  and  other  equipment.  This  new  technology 
and  equipment  will  increase  productivity  and  create  new  jobs,  thereby  con- 
tributing to  the  overall  strength  of  our  economy. 

We  are  also  seeking  to  permanently  eliminate  the  death  tax.  With  the  repeal 
of  this  tax,  small  business  men  and  women  will  be  able  to  pass  their 
life's  work  to  the  next  generation  without  having  to  pay  a  punitive  tax 
that  in  many  cases  forces  the  sale  of  the  business  or  many  of  its  assets. 
And  I  support  legislation  that  would  make  it  easier  for  small  businesses 
to  offer  health  coverage  options  to  their  employees.  Through  Association 
Health  Plans,  small  businesses  could  pool  together  to  offer  group  plans 
to  all  of  their  employees,  like  those  available  to  large  businesses.  In  addition, 
we  are  working  to  streamline  small  business  regulations  and  paperwork. 
To  this  end,  I  issued  an  Executive  Order  that  requires  all  Federal  regulatory 
agencies  to  minimize  these  burdens  on  our  Nation's  small  businesses. 

The  Small  Business  Administration  (SB A),  which  helps  American  innovators 
and  risk-takers  launch  and  build  their  businesses,  celebrates  its  50th  anniver- 
sary this  year.  By  helping  small  businesses  succeed,  the  SBA  continues 
to  strengthen  America. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  14  through 
September  20,  2003,  as  Small  Business  Week.  I  call  upon  all  the  people 
of  the  United  States  to  observe  this  week  with  appropriate  ceremonies, 
activities,  and  programs  that  celebrate  the  achievements  of  small  business 
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owners  and  tjieir  employees  and  encourage  and  foster  the  development 
of  new  small  biisinesses. 


IN  WITNESS 
of  September, 


WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  \p{  the  United  States  of  America  the  two  hundred  and  twenty- 
eighth. 
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The  President 


Presidential  Determination  No.  2003-36  of  September  12,  2003 

Continuation  of  the  Exercise  of  Certain  Authorities  Under  the 
Trading  With  the  Enemy  Act ,  * 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  the  Treas- 
ury 

Under  section  101(b)  of  Public  Law  95-223  (91  Stat.  1625;  50  U.S.C.  App. 
5(b)  note),  and  a  previous  determination  on  September  13,  2002  (67  Fed. 
Reg.  58681),  the  exercise  of  certain  authorities  under  the  Trading  with  the 
Enemy  Act  is  scheduled  to  terminate  on  September  14,  2003. 

I  hereby  determine  that  the  continuation  for  1  year  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  countries  is  in  the  national  interest 
of  the  United  States. 

Therefore,  consistent  with  the  authority  vested  in  me  by  section  101(b) 
of  Public  Law  95-223,  I  continue  for  1  year,  until  September  14,  2004, 
the  exercise  of  those  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations,  31  C.F.R.  part  500; 

(2)  the  Transaction  Control  Regulations,  31  C.F.R.  part  505;  and 

(3)  the  Cuban  Assets  Control  Regulations,  31  C.F.R.  part  515. 

The  Secretary  of  the  Treasiuy  is  authorized  and  directed  to  publish  this 
determination  in  the  Federal  Register. 


[FR  E)oc.  03-23866 
Filed  9-15-03;  1:44  pm] 
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range;  published  7-18- 
03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  (Bartlett)  grown  in— 
Oregon  and  Washington; 
comments  due  by  9-25- 
03;  published  9-10-03  [FR 
03-23048] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pmnes  (dried)  produced  in — 
Califomia;  comments  due  by 
9-22-03;  published  7-24- 
03  [FR  03-18778]     ^ 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  9-22- 
03;  published  7-24-03 
[FR  03-18850] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 


Japanese  beetle;  comments 
due  by  9-22-03;  published 
7-24-03  [FP  03-18851] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine,' 
domestic: 

Oriental  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18602] 

Sapote  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18603] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

User  fees: 
Veterinary  diagnostic 
services;  comments  due 
by  9-22-03;  published  7- 
24-03  FR  03-18849] 
COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  arKj 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

American  Fisheries  Act; 
provisions;  comments 
due  by  9-24-03; 
published  8-25-03  [FR 
03-21452] 
Pacific  cod;  comments 
due  by  9-22-03; 
published  7-22-03  [FR 
03-18617] 
Atlantic  coastal  fisheries 
cooperative 
management — 
Atlantic  striped  bass; 
comments  due  by  9-25- 
03;  published  6-26-03 
[FR  03-21806]     . 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Buy-to-budget  acquisition  of 
end  items;  comments  due 
by  9-22-03;  published  7- 
22-03  [FR  03-18449] 
Environmental  services  for 
military  installations; 
multiyear  procurement 
authority;  comments  due 
by  9-22-03;  published  7- 
22-03  [FR  03-18450] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  progranr>— 
Women,  Infants,  and 
Children;  special 
«        supplemental  food 

program;  comments  due 
by  9-22-03;  published 
7-22-03  [FR  03-16981] 


EDUCATION  DEPARTMENT 

Family  Educational  Rights  and 
Privacy  A6t: 
Signed  and  dated  written 

consent;  electronic  format; 

comments  due  by  9-26- 

03;  published  7-28-03  [FR 

03-19082] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations: 

North  Carolina;  comments 
due  by  9-25-03;  published 
8-26-03  [FR  03-21779] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

North  Carolina;  comments 
due  by  9-25-03;  published 
8-26-03  [FR  03-21780] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas:  - 

West  Virginia;  comments 
due  by  9-26-03;  published 
8-27-03  [FR  03-21910] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementatk>n 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

West  Virginia;  comments 
due  by  9-26-03;  published 
8-27-03  (FR  03-21911] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-25-03;  published  8-26- 

03  [FR  03-21590] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-25-03;  published  8-26- 

03  [FR  03-21591] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  queUity  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-25-03;  published  8-26- 

03  [FR  03-21586] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implen>entation 
plans;  approved  and 
promulgation;  various 
States: 

Califomia;  comments  due  t>y 
9-25-03;  published  8-26- 
03  [FR  03-21589] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  ar>d 
promulgation;  various 
States: 

California;  comments  due  by 
9-25-03;  published  8-26- 
03  [FR  03-21586] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-25-03;  published  8-26- 

03  FR  03-21587] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  dui»  by 

9-25-03;  putMished  8-26- 

03  [FR  03-21584] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comn'>ents  due  by 

9-25-03;  published  8-26- 

03  [FR  03-21585] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

New  Mexkx);  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21594) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program' 

authorizations: 

New  Mexico;  comments  due 
by  9-26-03;  published  6- 
27-03  [FR  03-21595] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

Oklahoma;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21592] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 


IV 
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Oklahoma;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-'2l593] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thiophanate  methyl; 
comments  due  by  9-22- 
03;  published  7-23-03  [FR 
03-18499] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  9-22-03;  published 
8-22-03  [FR  03-21596] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  9-22-03;  published 
8-22-03  [FR  03-21597] 

NationsU  priorities  list 
update;  comments  due 
by  9-25-03;  published 
8-26-03  [FR  03-21781] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices: 
Americans  with  Disabilities 

Act;  implementation — 

Individuals  with  hearing 
and  speech  disabilities; 
telecomm  u  n  ications 
relay  sen/ices  and 
speech-to-speech 
services;  comments  due 
by  9-24-03;  published 
8-25-03  [FR  03-21616] 
Public  mobile  services  and 

private  land  mobile  radio 

services — 

Air-ground 
telecommunications 
services  consumers; 
biennial  regulatory 
review;  comments  due 
by  9-23-03;  published 
7-25-03  [FR  03-186431 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Multichannel  video 
distribution  and  data 
service  in  12  GHz 
band;  technical  and 
licensing  rules;, 
reconsideration  petitions 


denied;  comments  ^ue 
by  9-23-03;  published 
7-25-03  [FR  03-190^0] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communication!  — 
Satellite  licensing 
procedures;  comments 
due  by  9-26-03; 
published  8-27-03  [f  R 
03-21650] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telephone  Consumer 
Protection  Act; 
implementation — 
0o-Not-Cail 
Implementation  Act 
unwanted  telephone 
solicitations;  commoits 
due  by  9-23-03;       I 
published  7-25-03  [f  R 
03-18766] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Califomia;  comments  dife  by 
9-22-03;  published  B-tS- 
03  [FR  03-20945]        | 
Oklahoma;  comments  die 
by  9-22-03;  published!  8- 
22-03  [FR  03-21504] 
Television  broadcasting: 
Public  safety  services; 
Channel  16  utilization  by 
New  Yori<  Police 
Department  and  New 
York  Metropolitan 
Advisory  Committee; 
comments  due  by  9-32 
03;  published  8-22-0^  [FR 
03-21507] 
FEDERAL  ELECTION 
COMMISSION 
Allocations  of  candidate  a^d 
committee  activities: 
Party  committee  telephc^ne 
banks;  allocation 
expenses;  comments  bue 
by  9-25-03;  published  9-4- 
03  [FR  03-22533]      J 
Federal  Election  Campaia 
Act:  j 

Political  committee  mailfig 
lists;  sale,  rental,  and 
exchange;  comments  due 
by  9-25-03;  published!  9-4- 
03  [FR  03-22530] 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Home  insulation;  labelinb 
and  advertising;  ! 

comments  due  by  9-^- 
03;  published  7-15-02nFR 
03-17854] 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims  filing  procedures; 
elimination  of  written 
statement  of  intent; 
comments  due  by  9-23- 
03;  published  7-25-03  [FR 
03-18994] 
Entitlement  continuation 
when  disability  benefit 
entitlement  ends  because 
of  substantial  gainful 
activity;  comments  due  by 
9-23-03;  published  7-25- 
03  [FR  03-19068] 
Medicare  overpayments  and 
underpayments  to 
providers,  suppliers,  home 
maintenance 

organizations,  competitive 
rpedical  plans,  etc.; 
interest  calculation; 
comments  due  by  9-23- 
03:  published  7-25-03  [FR 
03-18859] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Third  party  liability  insurance 
regulations;  comments 
due  by  9-23-03;  published 
7-25-03  [FR  03-18509] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Child  SMILE  American  Tour 
Fort  Lauderdale  Offshore 
Gran  Prix;  comments  due 
•  by  9-26r03;  published  9- 
11-03  [FR  03-23186] 
HOMELAND  SECURITY 
DEPARTMENT 
Nonimmigrant  classes: 
Immediate  and  Continuous 
Transit  Programs; 
suspension;  comments 
due  by  9-22-03;  published 
8-7-03  [FR  03-20130] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Califomia  tiger  salamander; 
comments  due  by  9-22- 
03;  published  7-3-03  [FR 
03-16881] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildnfe — 
Silver  carp;  comments 
due  by  9-22-03; 
published  7-23-03  [FR 
03-18654] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 


reclamation  plan 

submissions: 

Missouri;  comments  due  by 

9-22-03;  published  8-22- 

03  [FR  03-21474] 

JUSTICE  DEPARTMENT 
Dnig  Enforcement 
Administration 

Perscriptions: 

Narcotic  (opioid)  controlled 
substances  approved  for 
use  in  maintenance  or 
detoxification  treatment 
practitioners  authority  to 
dispense  or  prescrit}e; 
comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15787] 
Schedules  of  controlled 

substances: 

Electronic  orders  for 
controlled  substances; 
comments  due  by  9-25- 
03;  published  6-27-03  [FR 
03-16082] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings — 
Sound  recordings  and 
ephemeral  recodrings; 
digital  performance 
right;  comments  due  by 
9-22-03;  published  8-21- 
03  [FR  03-21467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Government-owned 
contractor-operated 
vehicle  fleet  management 
and  reporting;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18624] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Research  misconduct 
investigation;  comments  due 
by  9-23-03;  published  7-25- 
03  [FR  03-18982] 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic 
licensing: 

Utah  uranium  mills  and 
byproduct  material 
disposal  facilities; 
alternative  groundwater 
protection  standards;  use; 
comments  due  by  9-26- 
03;  published  8-27-03  [FR 
03-21884] 

PERSONNEL  MANAGEMENT 
OFHCE 

Prevailing  rate  systems; 
comments  due  by  9-22-03; 
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published  8-22-03  [FR  03- 
21415] 

POSTAL  SERVICE 

Freedom  of  Information  Act; 

implementatlbn: 

Organizational  changes  and 
fee  structurer  comments 
due  by  9-22-03;  published 
8-11-03  [FR  03-20358] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 

documentation: 

Transit  Without  Visa  and 
Intemational-to- 
Intemational  programs; 
suspension;  comments 
due  by  9-22-03;  published 
8-7-03  [FR  03-20204] 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zone 

boundaries: 

South  Dakota;  comments 
due  by  9-25-03;  published 
8-11-03  [FR  03-20418] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airarorthiness  directives: 
Boeing;  comments  due  by 

9-25-03;  published  8-11- 

03  [FR  03-20389] 
Bombardier;  comments  due 

by  9-22-03;  published  8- 

22-03  [FR  03-21523] 
Cessna;  comments  due  by 

9-22-03;  published  7-29- 

03  [FR  03-19197] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinMorthiness  standards: 
Special  conditions — 


Avions  Marcel  (Tassautt- 
Breguet  Aviation  Model 
Falcon  10  series 
airplanes;  comments 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21959] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  standards: 
Special  conditions — 
Bombardier  Aerospace 
Model  BD-100-1A10 
airplane;  comments  due 
by  9-25-03;  published 
8-26-03  [FR  03-21769] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  9-24-03;  published 
8-18-03  [FR  03-21080] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  9-25-03;  published 
8-11-03  [FR  03-20401] 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  woritplace  safety: 
Roadway  maintenance 
machine  safety;  comments 
due  by  9-26-03;  published 
7-28-03  [FR  03-18912] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 


Hydraulic  and  air  brake 
systems — 

Heavy  vehicle  anti-lock 
brake  system  (ABS); 
performance 
requirement;  comments 
due  by  9-25-03; 
published  8-11-03  [FR 
03-20025] 

TREASURY  DEPARTMENT 

Intemal  Revenue  Service 

Income  taxes: 
Assumption  of  partner 
liabilities;  cross-reference; 
comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15282] 

Correction;  comments  due 
by  9-22-03;  published 
9-15-03  [FR  C3-15282] 
Loss  corporations;  interests 
distributions;  cross 
reference;  comments  due 
by  9-25-03;  published  6- 
27-03  [FR  03-16230] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
wwvii.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 


Offrce,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  273a/P.L.  10»-77 

United  States-Chite  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  909) 

H.R.  2739/P.L.  108-78 

United  States-Singapore  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  948) 

S.  1435/P.L.  108-79 

Prison  Rape  Elimination  Act  of 
2003  (Sept.  4,  2003;  117  Stat. 
972) 

Last  List  August  25,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscrit)e.  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  servk^e  is  strrctly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 
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Vaughn  Fimiiture  Co.,  Inc.,  54496 
Vermont  Tubbs,  Inc.,  54496-54497 
Vesuvius  USA  et  al.,  54497-54499 
Visteon  Systems,  LLC,  54499  * 

Volex  Inc.,  54499 
Waggoner/Parker  Fisheries  et  al.,  54499-54501 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nuclear  Physics  Outstanding  Jimior  Investigator  Program, 
54436-54437 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54437 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lake  Okeechobee  Watershed  Project,  FL,  54431 

Environmental  statements;  notice  of  intent: 
Moffat  Collection  System  Project,  CO,  54432 

Environmental  Protection  Agency 

RULES 

Air  pollution  control: 

State  operating  permits  programs — 
North  Dakota,  54374-54377 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Various  States,  54369-54374 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri,  54366-54369 
North  Carolina,  54362-54366 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultiiral  commodities: 


Thiamethoxam,  54386-54394 
Trifloxysulfuron,  54377-54386 
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PROPOSED  RULES 
Air  pollution  control: 
State  operating  permits  programs — 
North  Dakota,  54407-54408 
Air  programs;  approval  and  promulgation;  State  plans  fi^r 
designated  facilities  and  pollutants: 
Various  States,  54407 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri,'  54406-54407 
North  Carolina,  54406 
Disadvantaged  Business  Enterprise  Program;  participation 
by  businesses  in  procurement  under  financial 
assistance  agreements,  54405-54406 
tiOTICES 

Pesticide  registration,  cancellation,  etc.: 
Bayer  CropScience  LP,  54442-54444 
Care  Flex  One- Year  Guarantee  Co.  et  al.,  54444-5444!  i 
Dinocap,  54449-54451 

Syngenta  Crop  Protection,  Inc.  and  Helm  Agro  US,  InJ:., 
54451-54454 
Superfund;  response  and  remedial  actions,  proposed 
settlements, -etc.: 
Stallings  Salvage  Site,  NC,  54454" 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Fractional  aircraft  ownership  programs  and  on-dema:^d 
operations,  54519-54588 
Airspace  designations;  incorporation  by  reference,  5432JB- 

54329 
Airworthiness  directives: 

Bombardier;  correction,  54327 

Turbomeca  S.A.,  54327-54328 
Class  B  airspace,  54329-54335 
PROPOSED  RULES 
Airworthiness  directives: 

International  Aero  Engines,  54400-54401 


Federal  Communications  Commission 

RULES 

Digital  television  stations;  table  of  assignments: 

Texas,  54394-54395 
PROPOSED  RULES 
Digital  television  stations;  table  of  assignments: 

New  Mexico,  54408-54409 
NOTICES 
Radio  broadcasting: 

Media  ownership  rules;  broadcast  stations  applicatio  i 
filing  freeze  terminated;  use  of  prior  ownership  V)rms 
reinstated,  54454-54455 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Texas-New  Mexico  Power  Co.  et  al.,  54439-54440 
Hydroelectric  applications,  54440-54442 
Applications,  hearings,  determinations,  etc.: 

Central  New  York  Oil  &  Gas  Co.,  LLC,  54437-54438 
Eastern  Shore  Natural  Gas  Co..  54438-54439 
Midwest  Independent  Transmission  System  Operatoi 

Inc.,  54438 
Northwest  Pipeline  Corp.,  54438 
Transcontinental  Gas  Pipe  Line  Corp.,  54439 


Federal  Housing  Finance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Acquired  member  assets;  withdrawn,  54396 
Bank  business  and  financial  condition  disclosure 

requirements;  class  of  securities  registration,  54396- 

54400 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  54501 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  54455-54456 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

South  Georgia  Health  Partners,  L.L.C.,  et  al.,  54456-54458 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Injurious  wildlife —  . 

Bighead  carp,  54409 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  54484-54485 
Endangered  and  threatened  species: 
Recovery  plans — 

Quino  checkerspot  butterfly,  54485 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  dociunents;  availability,  etc.: 
Preparing  a  Categorical  Exclusion  Claim  or  an 

Environmental  Assessment  for  Submission  to  the 
Center  for  Food  Safety  and  Applied  Nutrition, 
54462-54464 

.  Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Deschutes  National  Forest,  OR,  54415-54416 

Meetings: 
Deschutes  Provincial  Advisory  Committee,  54416 
Resource  Advisory  Committee — 
Ravalli  County,  54416 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Adipinistration 

Homeland  Security  Department 

NOTICES 

Meetings:  ^        :•..  . 

Homeland  Security  Advisory  Council,  54483 
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Housing  and  Urban  Development  Department 

RULES 

Low-income  housing: 
Public  housing  developments — 
Required  conversion  to  tenant-based  assistance,  54599- 

54612 
Voluntary  conversion  to  tenant-based  assistance, 
54611-54623 
Public  and  Indian  housing: 

Housing  Choice  Voucher  Program — 
Homeovraership  option;  eligibility  of  public  housing 
agency-owned  or  controlled  imits,  54335-54336 
PROPOSED  RULES 

Low-income  housing: 
Public  housing  developments — 
Required  and  voluntary  conversion  to  tenant-based 
assistance;  cost  methodology,  54623-54642 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54483-54484 

Indian  Affairs  Bureau 

NOTICES 

Meetings: 
Regional  organization  structure;  tribal  consultation, 
54485-54487 

Indian  Health  Service 

NOTICES 

Medical  care: 
Reimbursement  rates  for  2003  CY,  54464-54465 

Industry  and  Security  Bureau 

PROPOSED  RULES 

Export  Administration  regulations: 
Settlement  of  administrative  enforcement  cases;  penalty 
guidance,  54402-54405 

Inspector  General  Office,  Healtti  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list.  54465-54475 

Interior  Department 

See  Fish  and  Wildlife  Service  * 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Special  Trustee  for  American  Indians  Office 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Split-dollar  life  insurance  arrangements,  54336-54361 

international  Trade  Administration 

NOTICES 

Antidumping: 
Cut-to-length  carbon  steel  plate  from — 
Chinaetal.,  54417 
South  Africa,  54417-54418 
Small  diameter  carbon  and  alloy  seamless  standard,  line, 
and  pressure  pipe  from — 
Romania,  54418-54421 

l.abor  Department 

See  Employment  and  Training  Administration 


l-and  Management  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Black  Rock  Desert-High  Rock  Canyon  Emigrant  Trails 
National  Conservation  Area,  NV.  54487-54488 
Meetings: 
Resource  Advisory  Councils — 
Northwest  Colorado,  54488 
Public  land  orders: 

Washington,  54488-54489 
Wisconsin,  54489 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
NanoConduction  Inc.,  54501 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Center  for  Research  Resources,  54475 
National  Institute  of  Allergy  and  Infectious  Diseases, 

54476,  54478 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  54475-54479 
National  histitute  of  Mental  Health,  54477-54478 
National  Institute  on  Deafriess  and  Other  Commimication 

Disorders,  54476-54477 
National  Institute  on  Drug  Abuse,  54478-54479 
Scientific  Review  Center,  54479-54481 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Shallow-water  species,  54395 
PROPOSED  RULES 

Fishery  conservation  and  management:  ' 

Atlantic  highly  migratory  species — 
Atlantic  blue  and  white  marlin;  recreational  landings 
limit,  54410-54414 
NOTICES 

Coctstal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Intent  to  evaluate  performance,  54421 
Environmental  statements;  availability,  etc.? 
Tijuana  National  Estuarine  Research  Reserve,  CA;  Goat 
Canyon  Enhancement  Project,  54421 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Lamont-Doherty  Earth  Observatory;  Mid-Atlantic 
Ocean;  oceanographic  surveys;  cetaceans  and 
pinnipeds,  54421-54429 
Permits: 

Marine  mammals:,  54429 
Reports  and  guidance  documents;  availability,  etc.: 
Louisiana  Regional  Restoration  Plan;  Region  2;  comment 
request,  54429-54430 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54501-54502 
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Meetings;  Sunshine  Act,  54502-54503 

Reports  and  guidance  documents;  availability,  etc.: 

Consolidated  NMSS  Decommissioning  Guidance,  54$03- 
54504 
Applications,  hearings,  determinations,  etc.:  . 

FirstEnergy  Nuclear  Operating  Co.  et  al.,  54502 

Personnel  Management  Office 

NOTICES 

Meetings: 

Federal  Salary  Council,  54504-54505 
Personnel  management  demonstration  project: 

Commerce  Department  Alternative  Personnel 
Management  System.  54505-54507 

Securities  and  Exchange  Commission 

PROPOSED  RULES  .  v 

Securities: 
Depository  shares  evidenced  by  American  depositar 
receipts;  Form  F-6  use;  eligibility  requirements, 
54643-54650 
Insider  lending  prohibition;  foreign  bank  exemption 
54589-54598 
NOTICES 
Agency  information  collection  activities:  proposals, 

submissions,  and  approvals,  54507 
Meetings;  Sunshine  Act,  54507-54508 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC.  54508-54512 
Emerging  Markets  Clearing  Corp.,  54512-54513 
Philadelphia  Stock  Exchange,  Inc.,  54513-54516 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Wasserstein  SBIC  Ventures  II,  LP.  54516 

Social  Security  Administration 

NOTICES 

Privacy  Act: 
Comput>     matching  programs,  54516-54517 

Special  Trustee  for  American  Indians  Office 

NOTICES 

Meetings: 
Agency  appraisal-functions  consolidation:  tribal 
consultation,  54489-54490 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES  i 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54481-54483 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54517-54518 


Separate  Parts  In  This  Issue 

Part  II 

Transportation  Department,  Federal  Aviation 
Administration,  54519-54588 

Part  III    , 

Securities  and  Exchange  Commission,  54589-54598 

Part  IV 

Housing  and  Urban  Development  Department,  54599-54642 

PartV  ' 

Securities  and  Exchange  Commission,  54643-54650 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-322-AD;  Amendment 
39-1 3221 ;  AD  2003-1 4-02] 

PIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  1 00  &  440)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
typographical  errors  that  appeared  in 
airworthiness  directive  (AD)  2003-14- 
02  that  was  published  as  a  final  rule; 
correction  in  the  Federal  Register  on 
August  15,  2003  (68  PR  48783).  The 
t5^ographical  errors  resulted  in  an 
incorrect  AD  number  and  effective  date. 
This  AD  is  applicable  to  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  series  100  &  440)  airplanes. 
This  AD  requires  a  one-time  inspection 
of  the  aft  edge  of  the  left  and  right  main 
windshields  to  determine  whether  a 
certain  placard  is  installed,  and 
corrective  actions  if  necessary. 
DATES:  Effective  August  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATiON: 

Airworthiness  Directive  (AD)  2003-14- 
02,  amendment  39-13221,  applicable  to 
certain  Bombardier  Model  CLr^OO- 
2B19  (Regional  Jet  series  100  &  440) 
airplanes,  was  published  as  a  final  rule; 
correction  in  the  Federal  Register  on 
August  15,  2003  (68  FR  48783).  That  AD 


requires  a  one-time  inspection  of  the  aft 
edge  of  the  left  and  right  main 
windshields  to  determine  whether  a 
certain  placard  is  installed,  and 
corrective  actions  if  necessary. 

As  published,  that  final  rule; 
correction  incorrectly  specified  the  AD 
number  as  "2003-14-02  Rl"  instead  of 
"2003-14-02"  and  the  effective  date  as 
"August  11,  2003"  instead  of  "August 
14,  2003." 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished  in  the 
Federal  Register. 

The  effective  date  of  this  AD  remains 
August  14,  2003. 

§39.13    [Corrected] 

■  On  page  48783,  in  the  third  column, 
paragraph  2  of  Part  39— Airworthiness 
Directives  is  corrected  to  read  as  follows: 

***** 

2.  Section  39.13  is  amended  by    . 
correctly  adding  the  following 
airworthiness  directive  (AD): 

AD  2003-14-02    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-13221. 
Docket  2001-NM-322-AD. 

***** 

■  On  page  48784,  in  the  second  colimm, 
paragraph  (e)  of  AD  2003-14-02  is 
corrected  to  read  as  follows: 

***** 

(e)  The  effective  date  of  this  amendment 
remains  August  14,  2003. 

***** 

Issued  in  Renton,  Washington,  on 
September  11,  2003. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  03-23669  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-05-AD;  Amendment 
39-13309;  AO  2003-19-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Turtiomeca 
S.A.  Arrius  2  B1,  2  B1A,  2  B1A  1,  and 
2  K1  Turt)oshaft  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule. 


SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for 
Turbomeca  S.A.  Arrius  2  Bl.  2  BlA,  2 
BlA  1,  and  2  Kl  tiuljoshaft  engines. 
This  AD  requires  replacement  of  the  gas 
generator  high  pressure  (HP)  turbine 
disk  before  further  flight  after  the  engine 
has  accumulated  5  minutes  of  operating 
time  at  the  2  V2  minute  one  engine  - 
inoperative  (OEI)  power  rating.  This 
amendment  is  prompted  by  a  failure  of 
an  HP  turbine  blade  during  accelerated 
aging  simulation  tests  performed  by  the 
manufacturer  on  an  Arrius  2  BlA 
engine.  We  are  issuing  this  AD  to 
prevent  engine  failure  of  the  only 
operating  engine  while  experiencing  an 
OEI  condition. 

DATES:  This  AD  becomes  effective 
October  22,  2003.  . 

ADDRESSES:  You  may  get  the  service 
information  identified  in  this  AD  fi-om 
Tm-bomeca  S.A.,  64511  Bordes  Cedex, 
France;  telephone  33  05  59  64  40  00,  fax 
33  05  59  64  60  80. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA.  You 
may  examine  the  service  information,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Antonio  Cancelliere,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposed  to  amend  14  CFR  part  39  with 
a  proposed  AD.  The  proposed  AD 
applies  to  Turbomeca  S.A.  Arrius  2  Bl, 
2  BlA,  2  BlA  1,  and  2  Kl  tuiboshaft 
engines.  We  published  the  proposed  AD 
in  the  Federal  Register  on  May  20,  2003 
(68  FR  27492).  That  action  proposed  to 
require  replacem^it  of  the  gas  generator 
high  pressure  (HP)  turbine  disk  before 
further  flight  after  the  engine  has 
accumulated  5  minutes  of  operating 
time  at  the  2V2  minute  one  engine 
inoperative  (OEI)  power  rating. 

Comments 

We  provided  the  public  the 
opportunity  to  participate  in  the 
development  of  this  AD.  We  received  no 
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comments  on  the  proposal  or  on  the 
determination  of  the  cost  to  the  public. 

Conclusion 

We  have  carefully  reviewed  the 
available  data  and  determined  that  air 
safety  and  the  public  interest  require 
adopting  the  AD  as  proposed. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10,  2002,  the  FAA  published 
a  new  version  of  14  CFR  part  39  (67  PR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  That  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  The 
material  previously  was  included  in 
each  individual  AD.  Since  the  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  fut\ue  AD  actions. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  imder 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  "significant  regulatory 
action"  luider  Executive  Order  12866; 

(2)  Is  not  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

(3)  Will  not  have  a  significant' 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
luider  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  simunary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-05- 
AD"  in  yova  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFH  part  39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Anwrded] 


unends  §  39.13  by  adding 
new  airworthiness 


■  2.  The  FAA 
the  following 
directive  (AD| 

2003-1^-06    T  iirbomeca  S.A.:  Amendment 
39-13309.  Pocket  No.  2003-NE-O5-AD. 

Effective  Date 

(a)  This  AD  fa^omes  effective  October  22, 
2003. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  a  jplies  to  Turbomeca  S.A. 
Arrius  2  Bl,  2  I  lA,  2  BlA  1,  and  2  Kl 
turbosliaft  engi:  les.  These  engines  are 
installed  on,  but  not  limited  to,  Eurocopter 
Deutschland  Gi  abH  model  EC135  Tl  and 
Agusta  S.p. A.  n  lodel  A109  helicopters. 

Unsafe  Conditi  in 

i> 


(d)  This  AD 
HP  turbine  bla<  e 
simulation  testi 
manufacturer  a  a 
actions  specifi^ 
prevent  engine 
engine  while  at 
condition. 


prompted  by  a  failure  of  an 
during  accelerated  aging 
performed  by  the 
an  Arrius  2  BlA  engine.  The 
in  this  AD  are  intended  to 
failure  of  the  only  operating 
one  engine  inoperative  (OEI) 


r< 


Compliance 

(e)  You  are 
actions  require  1 
the  compliance 
actions  have  a 

(f)  After  the 
replace  the  gas 
before  further  I 
accumulated  5 
2V2  minute  OE 


sponsible  for  having  the 
by  this  AD  performed  within 
times  specified  unless  the 
ill  eady  been  done, 
e  ffective  date  of  this  AD, 
generator  HP  turbine  disk 
ight  after  the  engine  has 
minutes  operating  time  at  the 
power  rating. 


Alternative  Mdthods 

(g)  The  Man!  g( 
Office,  has  the 
alternative  met  lods 
AD  if  requeste( 
in  14  CFR  39.1 


of  Compliance 

er,  Engine  Certification 
mthority  to  approve 

of  compliance  for  this 
using  the  procedures  found 
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0. 

Material  Incorporated  by  Reference 

(h)  None. 

Related  Infom  ation 

(i)  The  subje  :t  of  this  AD  is  addressed  in 
DC  AC  airwortl  iness  directive  2003-098(A), 
dated  March  5,  2003,  and  Turbomeca  S.A. 
Alert  Service  L  etters  No.  2174/02/ 
ARRIUS2B1/1I I  and  No.  2175/02/ 
ARRIUS2Kl/3lboth  dated  July  30,  2002. 


Issued  in  Bu  lington,  Massachusetts,  on 
September  11,  2003. 
Francis  A.  Favpra, 

Acting  Managi 
Directorate,  Ai  -craft 

[FR  Doc.  03-2^673 


Engine  and  Propeller 
Certification  Service. 
Filed  9-16-03;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  29334;  Amendment  No.  71-35] 

Airspace  Designations;  Incorporation 
By  Reference 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Title  14 
Code  of  Federal  Regulations  (CFR)  part 
71  relating  to  airspace  designations  to 
reflect  the  approval  by  the  Director  of 
the  Federal  Register  of  the  incorporation 
by  reference  of  FAA  Order  7400.9L 
Airspace  Designations  and  Reporting 
Points.  This  action  also  explains  the 
procedures  the  FAA  will  use  to  amend 
the  listings  of  Class  A,  B,  C,  D,  and  E 
airspace  areas,  air  traffic  service  routes, 
and  reporting  points  incorporated  by 
reference. 

EFFECTIVE  DATE:  These  regulations  are 
effective  September  16,  2003.  The 
incorporation  by  reference  of  FAA 
Order  7400.9L  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  16,  2003,  through  September 
15,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Graves,  Airspace  and  Rules 
Division  (ATA-400),  Office  of  Air 
Traffic  Airspace  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

FAA  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2002,  and  effective 
September  16,  2002,  listed  Class  A,  B, 
C,  D,  and  E  airspace  areas  and  reporting 
points.  Due  to  the  length  of  these 
descriptions,  the  FAA  requested 
approval  from  the  Office  of  the  Federal 
Register  to  incorporate  the  material  by 
reference  in  14  CFR  71.1  (14  CFR  71.1). 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  FAA  Order  7400.9K  in  §  71.1, 
effective  September  16,  2002,  through 
September  15,  2003.  Diuing  the 
incorporation  by  reference  period,  the 
FAA  processed  all  proposed  changes  of 
the  airspace  listings  in  FAA  Order 
7400.9K  in  full  text  as  proposed  rule 
documents  in  the  Federal  Register. 
Likewise,  all  amendments  of  these 
listings  were  published  in  full  text  as 
final  rules  in  the  Federal  Register.  This 


Federal  Aegister/Vol.  68,  No.  180 /Wednesday,  September  17,  2003/Rules  and  Regulations     54329 


rule  reflects  the  periodic  integration  of 
these  final  rule  amendments  into  a 
revised  edition  of  Airspace  Designations 
and  Reporting  Points,  Order  7400.9L. 
The  Director  of  the  Federal  Register  has 
approved  the  incorporation  by  reference 
of  FAA  Order  7400.9L  in  §  71.1,  as  of 
September  16,  2003,  through  September 
15,  2004.  This  rule  also  explains  the 
procedures  the  FAA  will  use  to  amend 
the  airspace  designations  incorporated 
by  reference  in  part  71.  Sections  71.5, 
71.31,  71.33,  71.41,  71.51,  71.61,  71.71, 
and  71.901  are  also  updated  to  reflect 
the  incorporation  by  reference  of  FAA 
Order  7400.9L. 

The  Rule 

This  action  amends  14  CFR  part  71  to 
reflect  the  approval  by  the  Director  of 
the  Federal  Register  of  the  incorporation 
by  reference  of  FAA  Order  7400.9L, 
effective  September  16,  2003,  through 
September  15,  2004.  During  the 
incorporation  by  reference  period,  the 
FAA  will  continue  to  process  all 
proposed  changes  of  the  airspace 
listings  in  FAA  Order  7400.9L  in  full 
text  as  proposed  rule  docimients  in  the^ 
Federal  Register.  Likewise,  all 
amendments  of  these  listings  will  be 
published  in  full  text  as  final  rules  in 
the  Federal  Register.  The  FAA  will 
periodically  integrate  all  final  rule 
amendments  into  a  revised  edition  of 
the  Order,  and  submit  the  revised 
edition  to  the  Director  of  the  Federal 
Register  for  approval  for  incorporation 
by  reference  in  §  71.1. 

The  FAA  has  determined  that  this 
action:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  vmder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
This  action  neither  places  any  new 
restrictions  or  requirements  on  the 
public,  nor  changes  the  dimensions  or 
operating  requirements  of  the  airspace 
listings  incorporated  by  reference  in 
part  71.  Consequently,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Because  this  action  will 
continue  to  update  the  changes  to  the 
airspace  designations,  which  are 
depicted  on  aeronautical  charts,  and  to 
avoid  any  unnecessary  pilot  confusion, 
I  find  that  good  cause  exists,  vmder  5 
U.S.C.  553(d),  for  making  this 
amendment  eff^ective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFRC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

■  2.  Section  71:1  is  revised  to  read  as 
follows: 

§71.1    Applicability. 

The  complete  listing  for  all  Class  A, 
B,  C,  D,  and  E  airspace  areas,  air  traffic 
service  routes,  and  reporting  points  can 
be  found  in  FAA  Order  7400.9L, 
Airspace  Designations  and  Reporting 
Points,  dated  September  2,  2003.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  approval 
to  incoiporate  by  reference  FAA  Order 
7400. 9L  is  effective  September  16,  2003, 
through  September  15,  2004.  During  the 
incorporation  by  reference  period, 
proposed  changes  to  the  listings  of  Class 
A,  B,  C,  D,  and  E  airspace  areas,  air 
traffic  service  routes,  and  reporting 
points  will  be  published  in  full  text  as 
proposed  rule  documents  in  the  Federal 
Register.  Amendments  to  the  listings  of 
Class  A,  B,  C,  D,  and  E  airspace  areas, 
air  traffic  service  routes,  and  reporting 
points  will  be  pubfished  in  full  text  as 
final  rules  in  the  Federal  Register. 
Periodicedly,  the  final  rule  amendments 
will  be  integrated  into  a  revised  edition 
of  the  Order  and  submitted  to  the 
Director  of  the  Federal  Register  for 
approval  for  incorporation  by  reference 
in  this  section.  Copies  of  FAA  Order 
7400. 9L  may  be  obtained  fi-om  the 
Airspace  and  Rules  Division,  ATA-400. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  (202)  267-8783. 
Copies  of  FAA  Order  7400. 9L  may  be 
inspected  in  Docket  No.  29334  at  the 
Federal  Aviation  Administration,  Office 
of  the  Chief  Coimsel,  AGC-200,  Room 
325,  800  Independence  Avenue,  SW., 
Washington,  DC,  weekdays  between 
8:30  a.m.  and  5  p.m.,  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC 
This  section  is  applicable  September  16, 
2003,  through  September  15.  2004. 

§71.5    [Amended] 

■  3.  Section  71.5  is  amended  by 
removing  the  words  "FAA  Order 


7400.9K"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9L." 

§71.31    [Amended] 

■  4.  Section  71.31  is  amended  by 
removing  the  words  "FAA  Order 
7400.9K"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9L." 

§71^    [Amended] 

■  5.  Paragraph  (c)  of  §  71.33  is  amended 
by  removing  the  words  "FAA  Order 
7400.9K"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9L." 

§71.41    [Amended] 

■  6.  Section  71.41  is  amended  by 
removing  the  words  "FAA  Order 
7400.9K"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400^L." 

§71.51    [Amended] 

■  7.  Section  71.51  is  amended  by 
removing  the  words  "FAA  Order 
7400.9K"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9L." 

§71.61    [Amended] 

■  8.  Section  71.61  is  amended  by 
removing  the  words  "FAA  Order 
7400.9K"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9L." 

§71.71    [Amended] 

■  9.  Paragraphs  (b),  (c),  (d),  (e),  and  (f)  of 
Section  71.71  are  amended  by  removing 
the  words  "FAA  Order  7400.9K"  and 
adding,  in  their  place,  the  words  "FAA 
Order  7400.9L." 

§71.901    [Amended] 

■  10.  Paragraph  (a)  of  Section  71.901  is 
amended  by  removing  the  words  "FAA 
Order  7400.9K"  and  adding,  in  their 
place,  the  words  "FAA  Order  7400.9L." 

Issued  in  Washington,  DC.  September  10, 
2003. 

Reginald  C.  Matthews. 

Manager,  Airspace  and  Rules  Division. 
(FR  Doc.  03-23768  Filed  9-15-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[DocKet  No.  FAA-2003-14402;  Airspace 
Docket  No.  01-AWA-4] 

RIN  2120-AA66 

Modification  of  tlie  Houston  Class  B 
Airspace  Area;  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 
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SUMMARY:  This  action  modifies  the 
current  Houston,  TX,  Class  B  airspace 
area  to  contain  large  turbine-powered 
aircraft  during  operations  to  the  new 
Runway  8L/26R  at  George  Bush 
Intercontinental  Airport  (lAH),  and  to 
the  new  primary  runway  (Rimway  4)  at 
William  P.  Hobby  Airport  (HOU).  The 
FAA  is  taking  this  action  to  enhance 
safety  and  improve  the  management  of 
aircraft  operations  in  the  Houston 
terminal  area.  Further,  this  action 
supports  the  FAA's  national  airspace 
redesign  goal  of  optimizing  terminal  and 
en  route  airspace  areas  to  reduce  aircraft 
delays  and  improve  system  capacity. 
EFFECTIVE  DATE:  0901  UTC,  October  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INF0RMATK3M: 

Background 

On  April  17,  2003,  the  FAA  proposed 
to  modify  the  Houston  Class  B  airspace 
area  (68  FR  18910).  The  FAA  proposed 
this  action  due  to  a  significant  growth 
in  aircraft  operations  in  the  last  ten 
years.  To  accommodate  this  growth,  the 
City  of  Houston  is  scheduled  to 
complete  construction  of  the  new 
Runway  8L/26R  for  LAH  in  October 
2003.  Additionally,  the  flow  of  aircraft 
operations  at  HOU  will  be  adjusted  to 
use  Rimway  4  as  the  prirriary  runway. 
To  provide  protection  for  operations  to 
the  new  runway  at  lAH  emd  the  planned 
traffic  flow  adjustments  at  HOU,  the 
FAA  is  taking  this  action  to  modify  the 
Houston  Class  B  airspace  area. 

Subsequent  to  the  proposal,  further 
technical  analysis  conducted  by  the 
FAA  revealed  that  the  proposed 
modification  to  Area  A  will  not  be 
required  to  contain  large  tiu-bo-jet 
operations  to  the  new  Runway  8L/26R 
within  the  Houston  Class  B  airspace 
area.  Therefore,  this  action  does  not 
reflect  the  proposed  modification  to 
Area  A. 

Discussion  of  Comment 

In  response  to  the  notice  of  proposed 
rulemaking,  the  FAA  received  68 
comments. 

Sixty-four  commenters  expressed 
concerns  that  acrobatic  operations  over 
the  Sack-O-Grande  Airport  would  be 
impacted.  The  FAA  believes  that  there 
will  be  no  impact  on  aerobatic 
operations  in  this  area  because  the 
current  waiver  that  permits  aerobatic 
operations  over  the  Sack-O-Grande 


Airport  will  remain  in  effect.  The  upper 
portion  of  the  waivered  area  (3,000  feet 
to  3,500  feet)  Will  be  within  the 
modified  Houston  Class  B  airspace  area 
where  an  additional  margin  of  safety 
will  be  provided  through  the 
application  of  appropriate  Class  B 
separation  standards. 

One  commf  nter  expressed  a  concern 
that  noise  frotn  large  turbine-powered 
aircraft  at  lower  altitudes  over 
populated  araas  to  the  east  and  west  of 
LAH  would  hi  a  problem.  The  noise 
issue  was  adqressed  during  the 
environmental  analysis  for  Runway  8L/ 
26R  at  lAH.  Ipe  noise  impact  was 
determined  to  be  minimal  because  the 
affected  areas  east  and  west  of  the 
airport  are  lasgely  unpopulated 
farmland  andjprairie.  The  same 
commenter  a^o  expressed  a  concern 
with  increasing  the  Class  B  airspace  area 
to  a  50-nautiqal  mile  (NM)  radius  of 

,  however,  notes  that  the 
ot  expand  the  lateral 
the  Houston  Class  B 
eyond  the  current  30-NM 


lAH.  The  F/ 
proposal  did  j 
dimensions 
airspace  area 
radius  of  lAJ- . 

One  comm  snter  expressed  a  concern 
that  the  propi  »sed  expansion  of  Areas  B 
and  C  would  tompress  general  aviation 
traffic  down  o  lower  altitudes.  The 
FAA  recogni;  es  that  in  order  to  remain 
clear  of  the  ¥.  Duston  Class  B  airspace 
area,  aircraft  vill  either  fly  lower  or 
further  east  o  •  west  of  lAH.  However, 
this  is  necess  iry  to  separate  them  from 
large  turbine-  powered  aircraft  ai  riving 
and  departini  LAH. 

The  Aircraft  Owners  and  Pilots 
Association  c  oncurred  with  the  FAA's 
efforts  to  add  waypoints  to  the  Class  B 
airspace  area  chart  to  assist  pilots 
navigating  th ;  busy  terminal  area.  With 
the  aid  of  the  Aircraft  Owners  and 
Pilot's  Assoc:  ation,  the  FAA  has 
developed  ei;  ;ht  wajT)oints  in  the 
Houston  tern  inal  area.  These  waj^oints 
are  schedule*  to  be  charted  October  30, 
2003. 

The  Air  Lii  le  Pilots  Association 
recommende  i  that  the  FAA  raise  the 
3,000-foot  flc  or  to  4,000  feet  to  the  east 
and  west  of  1  \H  to  realistically  reflect 
the  air  traffic  control  requirements  for 
conducting  t  iple,  simultaneous 
approaches  abd  to  allow  the  efficient 
operation  of  i  lircraft.  The  FAA  notes  that 
the  Houston  Class  B  airspace  area  is 
designed  to  oontain  large  turbine- 
powered  aircraft  within  the  Houston 
Class  B  airspace  area  while  they  are 
conducting  triple,  simultaneous 
instrument  approaches  at  LAH.  When 
conducting  tiiple,  simultaneous 
instrument  approaches  each  aircraft 
must  be  assigned  an  altitude  that  differs 
by  at  least  l,d00  feet  from  the  altitude 
of  the  other  tjvo  aircraft  conducting 


simultaneous  approaches.  This  requires 
the  use  of  additional  lower  altitudes  to 
the  east  and  west  of  LAH.  Thus,  the  FAA 
is  not  amending  the  proposed  altitudes. 

The  Rule 

This  amendment  to  part  71  of  Title 
14,  Code  of  Federal  Regulations  (14  CFR 
part  71]  modifies  the  Houston  Class  B 
airspace  area.  Specifically,  this  action 
expands  the  lateral  limits  of  Area  B  to 
the  east  and  west  of  LAH;  expands  the 
lateral  limits  of  Area  C  to  the  east  and 
west  of  LAH  and  to  the  southwest  of 
HOU;  and  expands  the  lateral  limits  of 
Area  D  to  the  southwest  of  HOU  to 
improve  the  containment  of  turbo-jet 
aircraft  operating  within  the  Houston 
Class  B  airspace  area. 

Area  A.  Area  A  is  not  modified. 

Area  B.  Area  B  is  modified  to  the  east 
and  west  of  LAH  incorporating  into  Area 

B,  two  segments  of  the  Class  B  airspace 
area  that  are  ciurently  contained  within 
Area  C.  Specifically,  Area  B  is  extended 
to  the  east  incorporating  that  part  of 
Area  C  airspace  that  lies  on  the 
extended  ILS  localizer  course  and 
downwind  legs  for  Runway  26R,  26L, 
and  27,  between  the  LAH  15-  and  20- 
NM  arcs.  Area  B  is  extended  to  the  west 
incorporating  that  part  of  Area  C 
airspace  that  lies  on  the  extended  ILS 
localizer  course  and  downwind  legs  for 
Runway  8L,  8R,  and  9,  between  the  lAH 
15-  and  20-NM  arcs. 

Area  C.  Area  C  is  modified  to  the  east 
and  west  of  LAH  incorporating  into  Area 

C,  two  segments  of  the  Class  B  airspace 
that  are  currently  contained  within  Area 

D,  Specifically,  Area  C  is  extended  to 
the  east  incorporating  that  part  of  Area 
D  airspace  that  lies  on  the  extended  ILS 
localizer  course  and  downwind  legs  for 
Rimway  26R,  26L,  and  27,  between  the 
LAH  20-  and  30-NM  arcs  and  to  the 
west  incorporating  that  part  of  Area  D 
airspace  that  lies  on  the  extended  ILS 
localizer  course  and  downwind  legs  for 
Runway  8L,  8R,  and  9,  between  the  lAH 
20-  and  30-NM  arcs  of  the  airport.  Area 
C  is  also  modified  to  the  southwest  of 
HOU  by  incorporating  into  Area  C,  one 
segment  of  the  Class  B  airspace  that  is 
currently  contained  within  Area  D. 
Specifically,  Area  C  is  extended  to  the 
southwest  incorporating  that  part  of 
Area  D  airspace  that  lies  on  the 
extended  ILS  localizer  course  and 
downwind  legs  for  Rimway  4,  between 
the  L\H  15-  and  20-NM  arcs. 

Area  D.  Area  D  is  modified  by 
expanding  the  boundaries  of  Area  D  to 
the  southwest  of  HOU.  Specifically, 
Area  D  is  extended  to  the  southwest  of 
HOU  incorporating  airspace  that  lies  on 
the  extended  ILS  localizer  course  and 
downwind  legs  for  Runway  4,  between 
the  LAH  20-  and  25-NM  arcs. 
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Area  E.  Area  E  is  not  modified. 

These  modifications  improve  the 
management  of  aircraft  operations  in  the 
Houston  terminal  area,  and  enhance 
safety  by  extending  and  lowering  the 
floor  of  Class  B  airspace  to  protect  a 
high  volume  of  instrument  approaches 
to  lAH  and  HOU  airports.  Additionally, 
this  action  supports  various  efforts  to 
enhance  the  efficiency  and  capacity  of 
the  National  Airspace  System  including 
the  National  Airspace  Redesign  project 
and  the  FAA's  Operational  Evolution 
Plan. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  airspace  areas  are 
published  in  paragraph  3000  of  FAA 
Order  7400.9L,  Airspace  Designations 
and  Reporting  Points,  dated  September 
2,  2003,  and  effective  September  16, 
2003,  which  is  incorporated  by 
reference  in  14  CFR  section  71.1.  The 
Class  B  airspace  area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Regulatory  Evaluation  Sununary 

Changes  to  Federal  Regulations  must 
imdergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  businesses  and  other  small 
entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  final  rule: 
(1)  Will  generate  benefits  that  justify  its 
circmnnavigation  costs  and  is  not  a 
"significant  regulatory  action"  as 
defined  in  the  Executive  Order;  (2)  is 
not  significant  as  defined  in  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  C3) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (4) 
will  not  constitute  a  barrier  to 
international  trader  and  (5)  will  not 
contain  any  Federal  intergovernmental 
or  private  sector  mandate.  These 
analyses  are  summarized  here  in  the 
preamble,  and  the  full  Regulatory 
Evaliiation  is  in  the  docket. 

This  Final  Rule  will  modify  the 
Houston,  TX,  Class  B  airspace.  The  final 
rule  will  reconfigure  the  sub-area 
boundaries,  raise  the  altitude  ceiling  in 
certain  segments  of  the  airspace  and 
lower  the  altitude  floor  in  certain 
segments. 


The  final  rule  will  generate  benefits 
for  system  users  in  the  form  of  enhanced 
operational  efiiciency  and  simplified 
navigation  in  the  Houston  terminal  area. 
These  modifications  will  impose  some 
costs  (an  additional  5  NM 
circumnavigation  around  the  expanded 
controlled  airspace)  on  operators  of  non- 
compliant  aircraft.  However,  the  cost  of 
circumnavigation  is  considered  to  be 
small.  Thus,  the  FAA  has  determined 
this  final  rule  will  be  cost-benefidal. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  detennines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

This  final  rule  may  impose  some 
circiunnavigation  costs  on  individuals 
operating  in  the  Houston  terminal  area; 
but  the  final  rule  will  not  impose  any 
costs  on  small  business  entities. 
Operators  of  GA  aircraft  are  considered 
individuals,  not  small  business  entities 
and  are  not  included  when  performing 
a  regulatory  flexibility  analysis.  Flight 
schools  are  considered  small  business 
entities.  However,  the  FAA  assumes  that 
they  provide  instruction  in  aircraft 
equipped  to  navigate  in  Class  B  airspace 
given  they  currently  provide  instruction 
in  the  Houston  terminal  area.  Therefore, 
these  small  entities  should  not  inciu 
any  additional  costs  as  a  result  of  the 
final  rule.  Accordingly,  pursuant  to  the 


Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  Federal  Aviation 
Administration  certifies  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  » 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or>elated 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

The  final  rule  is  not  expected  to  affect 
trade  opportunities  for  U.S.  firms  doing 
business  overseas  or  for  foreign  firms    " 
doing  business  in  the  United  States. 

Unfimded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
PubUc  Law  0104-4  on  March  22, 1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an^effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A"    ' 
''significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regidation 
that  will  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
govenunents  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regidatory 
requirements  that  might  significantly  or 
uniquely  affect  smaU  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  for 
these  small  governments  to  provide 
input  in  the  development  of  regulatory 
proposals. 

Inis  final  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
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sector  mandates.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Conclusion 

In  view  of  the  minimal  or  zero  cost  of 
compliance  of  the  rule  and  the 
enhancements  to  operational  efficiency 
that  do  not  reduce  aviation  safety,  the 
FAA  has  determined  that  the  rule  will 
be  cost-beneficial. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  fallows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES,  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O!  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Anfended] 

■  2.  The  incorporation  bv  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9L.  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  3000    Subpart  B-CIass  B 
Airspace. 


ASW  TX  B    Houston,  TX  (Revised) 

George  Bush  Intercontinental  Airport  (lAH) 
(Primary  Airport) 

(Lat.  29°58'50''  N..  long.  95°20'23"  W.) 
William  P.  Hobby  Airport  (HOU)  (Secondary 
Airport) 

(Lat.  29°38'44"  N..  long.  95°16'44"  W.) 
Ellington  Field  (EFD) 

(Lat.  29°36'27"  N..  long.  95°09'32'' W.) 
Humble  VORTAC  (lAH) 

(Lat.  29='57'25''N..  long.  95°20'45"  W.) 
Point  of  Origin 

(Lat.  29°39'01''  N.,  long.  95°16'45''  W.) 

Boundaries 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000  feet 
MSL  bounded  by  a  line  beginning  at  the 
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Humble  VORTAC  15-mile  DME  arc  to  lat. 
29°43'40"  N..  long.  95°27'40"  \V.;  thence 
southwest  along  SH  59  to  the  point  of 
beginning,  excluding  Area  A. 

Ai  ea  C.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10.000 
feet  MSL  bounded  by  a  line  beginning  at  the 
intersection  of  SH  59  and  the  Humble 
VORTAC  20-mile  DME  arc;  thence  clockwise 
along  the  Humble  VORTAC  20-mile  DME  arc 
to  the  intersection  of  the  Humble  VORTAC 
20-mile  DME  arc  and  the  Humble  VORTAC 
249°  radial;  thence  west  to  the  intersection  of 
the  Humble  VORTAC  30-mile  DME  arc  and 
the  Humble  VORTAC  254°  radial;  thence 
clockwise  on  the  Humble  VORTAC  30-mile 
DME  arc  to  the  intersection  of  the  Humble 
VORTAC  30-mile  DME  arc  and  the  Humble 
VORTAC  283°  radial;  thence  east  to  the 
intersection  of  the  Humble  VORTAC  20-mile 
DME  arc  and  the  Humble  VORTAC  293° 
radial;  thence  clockwise  on  the  Humble 
VORTAC  20-mile  DME  arc  to  the  intersection 
of  the  Humble  VORTAC  20-mile  DME  arc 
and  the  Humble  VORTAC  058°  radial;  thence 
east  to  the  intersection  of  the  Humble 
VORTAC  30-mile  DME  arc  and  the  Humble 
VORTAC  067°  radial;  thence  clockwise  on 
the  Humble  VORTAC  30-mile  DME  arc  to  the 
intersection  of  the  Humble  VORTAC  30-mile 
DME  arc  and  the  Humble  VORTAC  096° 
radial;  thence  west  to'the  intersection  of  the 
Humble  VORTAC  20-niile  DME  arc  and  the 
Humble  VORTAC  101°  radial;  thence 
counterclockwise  on  the  Humble  VORTAC 
20-mile  DME  arc  to  the  intersection  of  the 
Humble  VORTAC  20-mile  DME  arc  and  the 
Humble  VORTAC  058°  radial;  thence  west  to 
the  intersection  of  the  Humble  VORTAC  15- 
mile  DME  arc  and  the  Humble  VORTAC  048° 
radial;  thence  coimterclockwise  on  the 
Humble  VORTAC  15-mile  DME  arc  to  the 
intersection  of  the  Humble  VORTAC  15-mile 
DME  arc  and  the  Humble  VORTAC  303° 
radial;  thence  west  to  the  intersection  of  the 
Humble  VORTAC  20-mile  DMETarc  and  the 
Humble  VORTAC  293°  radial;  thence 
counterclockwise  on  the  Humble  VORTAC 
20-mile  DME  arc  to  the  intersection  of  the 
Humble  VORTAC  20-mile  DME  arc  and  the 
Humble  VORTAC  249°  radial;  thence  east  to 
the  intersection  of  the  Humble  VORTAC  15- 
mile  DME  arc  and  the  Humble  VORTAC  242° 
radial;  thence  counterclockwise  along  the 
Humble  VORTAC  15-mile  DME  arc  to  lat. 
29°43'40"  N.,  long.  95°27'40"  W.;  thence 
southwest  along  SH  59  to  the  point  of 
beginning;  and  that  airspace  beginning  at  the 
intersection  of  the  15-mile  arc  and  the 
211°  bearing  from  the  point  of  origin;  thence 
clockwise  along  the  15-mile  arc  to  the 
intersection  of  the  15-mile  arc  and  the  254° 
bearing  from  the  point  of  origin;  thence 
southwest  to  the  intersection  of  the  20-mile 
arc  and  the  248°  bearing  from  the  point  of 
origin;  thence  ceunterclockwise  along  the  20- 
mile  arc  from  the  point  of  origin  to  the 
intersection  of  the  20-miIe  arc  and  the  211° 
bearing  from  the  point  of  origin;  thence 
northeast  along  the  211°  bearing  from  the 
point  of  origin  to  the  intersection  of  the  10- 
mile  arc  and  the  211°  bearing  from  the  point 
of  origin;  thence  counterclockwise  along  the 
10-mile  arc  to  the  intersection  of  the  10-mile 
arc  and  the  156°  bearing  from  the  point  of 
origin;  thence  southeast  along  the  156° 


Federal  Register /Vol.  68.  No.  180 /Wednesday,  September  17,  2003 /Rules  and  Regulations     54333 


bearing  to  the  15-mile  arc  and  156°  bearing 
from  the  point  of  origin;  thence  clockwise  * 
along  the  15-mile  arc  from  the  point  of  origin 
to  the  point  of  beginning. 

Area  D.  That  airspace  extending  upward 
from  4,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  the 
intersection  of  SH  59  and  the  Humble 
VORTAC  30-mile  DME  arc;  thence  clockwise 
along  the  Humble  VORTAC  30-mile  DME  arc 
to  the  intersection  of  the  Humble  VORTAC 
30-mile  DME  arc  and  the  Humble  VORTAC 
254°  radial;  thence  east  to  the  intersection  of 
the  Humble  VORTAC  20-mile  DME  arc  and 
the  Humble  VORTAC  249°  radial;  thence 
counterclockwise  on  the  Humble  VORTAC 
20-mile  DME  arc  to  the  intersection  of  the 
Humble  VORTAC  20-mile  DME  arc  and  SH 
59;  thence  southwest  to  and  along  SH  59  to 
the  intersection  of  the  15-mile  arc  from  the 
point  of  origin  and  SH  59;  thence 
counterclockwise  on  the  15-mile  arc  from  the 
point  of  origin  to  the  intersection  of  the  15- 
mile  arc  from  the  point  of  origin  and  the  254° 
bearing  from  the  point  of  origin;  thence 
southwest  to  the  intersection  of  the  20-mile 
arc  from  the  point  of  origin  and  the  248° 
bearing  from  the  point  of  origin;  thence, 
clockwise  on  the  20-mile  arc  from  the  point 
of  origin  to  the  intersection  of  the  20-mile  arc 
from  the  point  of  origin  and  SH  59;  thence 
southwest  along  SH  59  to  the  point.of 
beginning;  and  that  airspace  beginning  at  the 
intersection  of  the  211°  bearing  and  the  20- 


mile  arc  from  the  point  of  origin;  thence 
northeast  to  the  intersection  of  the  15-mile 
arc  from  the  point  of  origin  and  the  211° 
bearing  from  the  point  of  origin:  thence 
counterclockwise  on  the  15-mile  arc  from  the 
point  of  origin  to  the  intersection  of  the  15- 
mile  arc  from  the  point  of  origin  and  I-IO; 
thence  east  along  I-IO  to  the  intersection  of 
the  Humble  VORTAC  20-mile  DME  arc  and 
I-IO;  thence  counterclockwise  on  the 
Humble  VORTAC  20-mile  DME  arc  to  the 
intersection  of  the  Humble  VORTAC  20-mile 
DME  arc  and  the  Humble  VORTAC  101° 
radial;  thence  east  to  the  intersection  of  the 
Humble  VORTAC  30-mile  DME  arc  and  the 
Humble  VORTAC  096°  radial;  thence 
clockwise  on  the  Humble  VORTAC  30-mile 
DME  arc  until  the  intersection  of  the  Humble 
VORTAC  30-mile  DME  arc  and  the  20-mile 
arc  from  the  point  of  origin;  thence  clockwise 
on  the  20-mile  arc  from  the  point  of  origin 
to  the  intersection  of  the  20-mile  arc  from  the 
point  of  origin  ahd  the  248°  bearing  from  the 
point  of  origin;  thence  southwest  to  the 
intersection  of  the  25-mile  arc  from  the  point 
of  origin  and  the  245°  bearing  from  the  point 
of  origin;  thence  counterclockwise  on  the  25- 
mile  arc  from  the  point  of  origin  to  the 
intersection  of  the  25-mile  arc  from  the  point 
of  origin  and  the  211°  bearing  from  the  point 
of  origin;  thence  northeast  on  the  211° 
bearing  from  the  point  of  origin  to  the  point 
of  beginning;  and  that  airspace  beginning  at 
the  intersection  of  the  Humble  VORTAC  20- 


mile  DME  arc  and  the  Humble  VORTAC  293° 
radial;  thence  west  to  the  intersection  of  the 
Humble  VORTAC  30-mile  DME  arc  and  the 
Humble  VORTAC  283°  radial;  thence 
clockwise  along  the  Humble  VORTAC  30- 
mile  DME  arc  to  the  intersection  of  the 
Humble  VORTAC  30-mile  DME  arc  and  the 
Humble  VORTAC  067°  radial;  thence  west  to 
the  intersection  of  the  Humble  VORTAC  20- 
mile  DME  arc  and  the  Humble  VORTAC  058° 
radial;  thence  counterclockwise  along  the 
Humble  VORTAC  20-mile  DME  arc  to  the 
point  of  beginning. 

Area  E.  That  airspace  extending  upward 
from  2,500  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  the 
intersection  of  the  15-mile  arc  from  the  point 
of  origin  and  SR  6;  thence  southeast  along  SR 
6  to  the  intersection  of  SR  6  and  FR  521 ; 
thence  south  along  FR  521  to  the  intersection 
of  FR  521  and  the  15-mile  arc  from  the  point 
of  origin;  thence  clockwise  along  the  15-mile 
arc  from  the  point  of  origin  to  the  point  of 
the  beginning. 
*         *         *         *         * 

Issued  in  Washington,  DC.  on  September  9, 
2003. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 

BILLING  CODE  4910-13-P 
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BILUNG  CODE  4910-13-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 
[Docket  No.  FR-4759-F-03] 
RIN  2577-AC39 

Housing  Choice  Voucher  Program 
Homeownership  Option:  Eligibiilty  of 
Units  Owned  or  Controiled  By  a  Pubiic 
Housing  Agency 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Final  rule. 

summary:  This  final  rule  provides  that 
units  owned  or  substantially  controlled 
by  a  public  housing  agency  (PHA)  are 
eligible  for  purchase  under  the  Housing 
Choice  Voucher  Program 
homeownership  option.  The  inclusion 
of  PHA-owned  or  controlled  properties 
among  properties  eligible  for  purchase 
under  the  homeownership  option  will 
expand  the  availability  of  housing  and 
affordable  homeownership 
opportunities  for  voucher  families 
participating  in  the  homeownership 
option.  The  final  rule  also  establishes 
procedures  to  remove  potential  conflicts 
of  interest  where  the  PHA  is  the  seller. 
These  provisions  are  modeled  on  the 
requirements  for  PHA-owned  units  in 
the  voucher  rental  program.  The  final 
rule  follows  publication  of  an  October 
28,  2002.  interim  rule.  After 
consideration  of  the  issues  raised  by  the 
single  public  commenter  on  the  interim 
rule.  HUD  has  decided  to  adopt  the 
interim  rule  without  change. 
DATES:  Effectivg  Date:  October  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Office  of  Public  and 
Indian  Ht  using.  Department  of  Housing 
and  Urban  Development.  Room  4210, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410-5000;  telephone  (202)  708- 
0477.  (This  is  not  a  toll-free  number.) 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  through  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION 

I.  Background 

On  October  28,  2002  (67  FR  65864), 
HUD  published  an  interim  rule 
providing  that  units  owned  or 
substantially  controlled  by  a  public 
housing  agency  (PHA)  are  eligible  for 
purchase  under  the  Housing  Choice 
Voucher  Program  homeownership 


option.  Under  the  "homeownership 
option"  of  the  Housing  Choice  Voucher 
Program,  a  PHA  may  choose  to  provide 
monthly  homeownership  assistance  to 
an  eligible  family  that  purchases  a 
dwelling  unit  to  be  occupied  by  the 
family.  On  November  6,  2002  (67  FR 
67522),  HUD  published  a  technical 
correction  to  the  October  28,  2002, 
interim  rule,  correcting  a  typographical 
error  concerning  the  designation  of  the 
paragraph  being  added  to  the  voucher 
program  regulations. 

The  October  28,  2002,  interim  rule 
amended  §  982.628  of  the 
homeownership  option  regulations, 
which  concerns  the  eligibility  of  units, 
to  specify  that  a  PHA  may  provide 
homeownership  assistance  for  the 
purchase  of  a  PHA-owned  unit.  The 
inclusion  of  PHA-owned  units  in  the 
universe  of  eligible  units  expands  the 
availability  of  housing  and  affordable 
homeownership  opportunities  for 
voucher  families  participating  in  the 
homeownership  option. 

The  October  28,  2002,  interim  rule 
provides  that  PHA-owned  units  are 
eligible  for  purchase  through  the 
homeownership  option,  but  provides 
that  an  independent  entity  must 
perform  certain  administrative  duties 
for  which  the  PHA  would  normally  be 
responsible.  The  independent  entity 
must  review  the  contract  of  sale, 
conduct  the  initial  housing  quality 
standards  (HQS)  inspection,  and  review 
the  independent  inspection  report.  In 
addition,  the  independent  entity  must 
determine  the  reasonableness  of  the 
sales  price  and  any  PHA-provided 
financing. 

The  reviews  performed  by  the 
independent  entity  shall  be  conducted 
in  accordance  with  the  homeownership 
option  regulations.  The  independent 
entity  must  be  selected  by  the  PHA  and 
approved  by  HUD  in  accordance  with 
existing  procedures  under  the  tenant- 
based  assistance  program  at 
§  982.352(b)(iv)(B)  and  (C).  The  PHA 
may  not  steer,  direct,  or  require  families 
to  purchase  PHA-owned  properties. 

II.  This  Final  Rule;  Discussion  of  the 
Public  Comment  on  the  Octolier  28. 
2002,  Interim  Rule 

This  final  rule  follows  publication  of 
the  October  28.  2002,  interim  rule.  The 
public  comment  period  on  the  interim 
rule  closed  on  December  27,  2002.  HUD 
received  a  single  public  comment  on  the 
interim  rule  from  the  New  .York  City 
Housing  Authority.  After  consideration 
of  the  issues  raised  by  the  public 
commenter,  and  for  the  reasons 
discussed  below.  HUD  has  decided  to 
adopt  the  interim  rule  without  change. 


The  commenter  supported  the 
changes  made  by  the  interim  rule, 
writing  that  the  rule  "expands  the 
choices  available  especially  in  markets 
where  the  affordable  stock  is 
decreasing."  However,  the  commenter 
also  wrote  that  high-cost  communities, 
such  as  New  York  City,  have  been    . 
unable  to  implement  the  voucher 
homeownership  option  due  to  HUD's 
program  design  and  the  nearly 
prohibitive  costs  of  housing.  The 
commenter  suggested  that  HUD  revise 
the  regulations  governing  the 
homeownership  option  to  address  these 
concerns.  The  commenter 
recommended  that  HUD  authorize  the 
use  of  project-based  voucher  assistance 
to  provide  voucher  homeownership ' 
assistance.  The  commenter  also 
suggested  that  the  maximum  term  of 
voucher  homeownership  assistance 
(typically  fifteen  years  in  most  cases 
imder  §  982.634)  should  be  made  equal 
to  the  term  of  the  mortgage  obtained  bv 
the  homebuyer  (typically  thirty  years). 
Finally,  the  commenter  recommended 
that  HUD  allow  PHAs  to  provide 
voucher  homeownership  assistance  at 
120%  of  the  published  Fair  Market 
Rent. 

As  noted,  HUD  has  not  revised  the 
interim  rule  in  response  to  these 
comments,  and  is  adopting  the  final  rule 
without  change.  The  changes  suggested 
by  the  commenter  were  not  included  as 
part  of,  and  are  outside  the  scope  of,  the 
October  28,  2002,  interim  rule  which 
focused  on  making  PHA-owned  or 
controlled  properties  eligible  for 
purchase  under  the  Housing  Choice 
Voucher  Program.  The  changes 
recommended  by  the  commenter  are 
more  appropriately  directed  towards  the 
Section  8  homeownership  option  rule,  a 
separate  rulemaking  proposed  en  April 
30,  1999  (64  FR  23488),  and  made  final 
on  September  12,  2002  (65  FR  55134). 
HUD  considered  the  substance  of  the 
changes  recommended  by  the 
commenter  in  the  coinse  of  that 
rulemaking.  Since  the  changes  are 
outside  th    scope  of  the  interim  rule, 
HUD  is  not  prepared  to  adopt  the 
suggested  changes  at  this  final  rule 
^age.  HUD  ■  vill  consider  the 
recommended  changes  should  it  decide 
to  undertake  future  rulemaking  to 
amend  the  homeownership  option 
regulations. 

III.  Findings  and  Certifications 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

^e  Office  of  Management  and  Budget 
(0MB)  reviewed  this  rule  under 
Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review"). 
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OMB  determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
Regulations  Division,  Room  10276, 
Office  of  General  Counsel,  Department 
of  Housing  and  Urban  Development; 
451. Seventh  Street,  SW.,  Washington, 
DC  20410-0500. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  interim  rule  stage  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).  The 
Rinding  remains  applicable  to  this  final 
rule  and  is  available  for  public 
inspection  between  the  hours  of  8'a.m. 
and  5  p.m.  weekdays  in  the  Regulations 
Division.  Room  10276,  Office  of  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  does  not  impose  any  i 
federal  mandates  on  any  state,  local,  or 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Executive  OrdetJl3132,  Federalism 

Executive  .Order  13132  (Federalism) 
prohibits  an  agency  from  publishing  any 
rule  that  has  federalism  implications  if 
the  rule  either  imposes  substantial 
direct  compliance  costs  on  state  and 
local  governments  and  is  not  required 
by  statute,  or  the  rule  preempts  state 
law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
rule  is  exclusively  concerned  with 
homeownership  voucher  assistance. 
This  rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  or  preempt 
state  law  within  the  meaning  of  the 
Executive  Order. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (RFA),  has  reviewed  and 


approved  this  rule  and  in  so  doing 
certifies  that  t  lis  rule  will  not  have  a 
significant  ecc  nomic  impact  on  a 
substantial  number  of  small  entities. 
The  reasons  fc  r  HUD's  determination 
are  as  follows; 

(1)  A  Substc  ntial  Number  of  Small 
Entities  Will  A  ot  be  Affected,  rule  is 
exclusively  co  acerned  with  public 
housing  agenc  les  that  administer  tenant- 
based  housing  assistance  under  section 
8  of  the  Unite*  States  Housing  Act  of 
1937.  Under  t  le  definition  of  "small 
govemmentaljurisdiction"  in  section 
601(5)  of  the  RFA,  the  provisions  of  the 
RFA  are  applicable  only  to  those  few 
PHAs  that  are  part  of  a  political 
jurisdiction  w  th  a  population  of  under 
50,000  person !.  The  number  of  entities 
potentially  aff  !cted  by  this  rule  is 
therefore  not  s  ubstantial. 

(2)'iVo  Signi  leant  Economic  Impact. 
The  rule  does  lot  change  the  amount  of 
funding  availa  ale  under  the  Housing 
Choice  Vouch  !r  Program.  Accordingly, 
the  economic  mpact  of  this  rule  will 
not  be  signific  mt,  and  it  will  not  affect 
a  substantial  r  umber  of  small  entities. 


ACTION:  Final  regulations. 


Catalog  of  Domestic 

The  Catalog 
Number  for  th ; 
Voucher  Progi  am  is  14.871. 

List  of  Subject  s  in  24  CFR  Part  982 


programs — housing  and 

d(  velopment,  Housing,  Rent 
Rep  orting  and  recordkeeping 


Grant 
community 
subsidies, 
requirements. 

■  Accordingly 
the  preamble, 
982  of  title  24 
Regulations, 
2003,  67  FR  6$864 
November  6, 
promulgated 

Dated:  Septei^be 
Michael  M.  Liu 


Assistant 
Housing. 
[FR  Doc.  03-: 
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of  Domestic  Assistance 
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for  the  reasons  stated  in 
the  interim  rule  for  part 
of  the  Code  of  Federal 
p  ublished  on  October  28, 

as  corrected  on 
^003,  67  FR  67522,  is 
final,  without  change. 

r  9,  2003. 


as 


Secret  iry  for  Public  and  Indian 
23*36  Filed  9-16-03;  8:45  am] 


DEPARTMEN  f  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  [1,  31,  and  602 
[ID  9092] 
RIN  1545-BA4^ 

SplK-Dollar  Life  Insurance 
Arrangementi  t 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 


SUMMARY:  This  document  contains  final 
regulations  relating  to  the  income, 
employment,  and  gift  taxation  of  split- 
dollar  life  insurance  arrangements.  The 
final  regulations  provide  needed 
guidance  to  persons  who  enter  into 
split-dollar  life  insiu-ance  arrangements. 
DATES:  Effective  Date:  These  regulations 
are  effective  September  17,  2003. 

Applicability  Dates:  For  dates  of 
applicability  of  the  final  regulations,  see 
§§1.61-22(j),  1.83-3(e),  1.83-6(a)(5){ii), 
1.301-l(q)(4).  and  1.7872-15(n). 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  section  61  regulations, 
please  contact  Elizabeth  Kaye  at  (202) 
622-4920;  concerning  the  section  83 
regulations,  please  contact  Erinn 
Madden  at  (202)  622-6030;  concerning 
the  section  301  regulations,  please 
contact  Krishna  Vallabhaneni  at  (202) 
622-7550;  concerning  the  section  7872 
regulations,  please  contact  Rebecca  Asta 
at  (202)  622-3930;  and  concerning  the 
application  of  these  regulations  to  the 
Federal  gift  tax,  please  contact  Lane 
Damazo  at  (202)  622-3090. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1792.  The 
collections  of  information  are  In 
§  1.7872-15(d)(2)  and  (j)(3)(ii). 
Responses  to  these  collections  of 
information  are  required  by  the  IRS  to 
verify  consistent  treatment  by  the 
borrower  and  lender  of  split-dollar  loans 
with  nonrecourse  or  contingent 
payments.  In  addition,  in  the  case  of  a 
split-dollar  loan  that  provides  for 
nonrecourse  payments,  the  collections 
of  information  are  voluntary  and  are 
required  to  obtain  a  benefit  (that  is,  the 
treatment  of  a  nonrecourse  split-dollar 
loan  as  a  noncontingent  split-dollar 
loan). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  binden  per 
respondent  varies  from  15  minutes  to  30 
minutes,  depending  on  individual 
circumstances,  v\rlth  an  estimated 
average  of  17  minutes. 

Comments  concerning  the  accinacy  of 
this  burden  estimate  and  suggestions  for 
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reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP.  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background  and  Explanation  of 
Provisions 

1 .  Summary  of  the  Prior  Notices  of 
Proposed  Rulemaking 

On  July  9,  2002,  a  notice  of  proposed 
rulemaking  (REG-164754-01)  was 
published  in  the  Federal  Register  (67 
FR  45414)  proposing  comprehensive 
rules  for  the  income,  gift,  employment, 
and  self-employment  taxation  of  equity 
and  non-equity  split-dollar  life 
insurance  arrangements  {the  2002 
proposed  regulations).  In  general,  a 
split-dollar  life  insurance  arrangement 
is  an  arrangement  between  two  or  more 
parties  to  allocate  the  policy  benefits 
and,  in  some  cases,  the  costs  of  a  life 
insurance  contract.  Under  an  equity 
split-dollar  life  insurance  arrangement, 
one  party  to  the  arrangement  typically 
receives  an  interest  in  the  policy  cash 
value  (or  equity)  of  the  life  insurance 
contract  disproportionate  to  that  party's 
share  of  policy  premiums.  That  party 
also  typically  receives  the  benefit  of 
current  life  insurance  protection  under 
the  arrangement.  Under  a  non-equity 
split-dollar  life  insurance  arrangement, 
one  party  typically  provides  the  other  . 
party  with  current  life  insurance 
protection  but  not  any  interest  in  the 
policy  cash  value. 

The  2002  proposed  regulations 
provide  two  mutually  exclusive  regimes 
for  taxation  of  split-dollar  life  insurance 
arrangements — a  loan  regime  and  an 
economic  benefit  regime.  Under  the 
loan  regime  (which  is  set  forth  in 
§  1.7872-15  of  the  2002  proposed 
regulations),  the  non-owner  of  the  life 
insurance  contract  is  treated  as  loaning 
the  amount  of  its  premium  payments  to 
the  owner  of  the  contract.  The  loan 
regime  generally  governs  the  taxation  of 
collateral  assignment  arrangements. 
Under  the  economic  benefit  regime 
(which  is  set  forth  in  §  1.61-22(d) 
through  (g)  of  the  2002  proposed 
regulations),  the  owner  of  the  life 
insurance  contract  is  treated  as 


providing  economic  benefits  to  the  non- 
owner  of  the  contract.  The  economic 
benefit  regime  generally  governs  the 
taxation  of  endorsement  arrangements. 
The  2002  proposed  regulations  reserved 
on  the  rules  for  valuing  economic 
benefits  provided  to  the  non-owner 
under  an  equity  split-dollar  life 
insurance  arrangement  governed  by  the 
economic  benefit  regime,  pending 
receipt  of  comments  from  interested 
parties. 

On  May  9,  2003,  a  notice  of  proposed 
rulemaking  (REG-164754-01)  v  ^s 
published  in  the  Federal  RegistiJi  (68 
FR  24898)  proposing  rules  for  the 
valuation  of  economic  benefits  under  an 
equity  split-dollar  life  insurance 
arrangement  governed  by  the  economic 
benefit  regime  (the  2003  proposed 
regulations).  The  2003  proposed 
regulations  provide  that,  in  the  case  of 
an  equity  split-dollar  life  insurance 
arrangement,  the  value  of  the  economic  . 
benefits  provided  to  the  non-owner 
under  the  arreuigement  for  a  taxable  year 
equals  the  cost  of  any  current  life 
insurance  protection  provided  to  the 
non-owner,  the  amount  of  policy  cash 
value  to  which  the  aon-uwner  has 
current  access  (to  the  extent  that  such 
amount  was  not  actually  taken  into 
accoimt  for  a  prior  taxable  year),  and  the 
value  of  any  other  economic  benefits 
provided  to  the  non-owner  (to  the  extent 
not  actually  taken  into  account  for  a 
prior  taxable  year). 

A  public  hearing  on  the  2002 
proposed  regulations  was  held  on 
October  23,  2002,  and  a  public  hearing 
on  the  2003  proposed  regulations  was 
held  on  July  29,  2003.  In  addition, 
interested  parties  submitted  comments 
on  the  2002  proposed  regulations  and 
on  the  2003  proposed  regulations. 

2.  Overview  of  the  Final  Regulations 

These  final  regulations  provide 
guidance  on  the  taxation  of  split-dollar 
life  insurance  arrangements  and  apply 
for  purposes  of  Federal  income, 
employment,  self-employment,  and  gift 
taxes.  After  consideration  of  all 
comments,  the  2002  and  2003  proposed 
regulations  are  adopted  as  amended  by 
this  Treasury'  decision.  In  general,  the 
amendments  are  discussed  below. 

Definition  of  Split-Dollar  Life  Insurance 
Arrangement 

The  final  regulations  generally  define 
a  split-dollar  life  insurance  arrangement 
as  any  arrangement  between  an  owner 
of  a  life  insurance  contract  and  a  non- 
owner  of  the  contract  luider  which 
either  party  to  the  arrangement  pays  all 
or  part  of  the  premiums,  and  one  of  the 
parties  paying  the  premiums  is  entitled 
to  recover  (either  conditionally  or 


unconditionally)  all  or  any  portion  of 
those  premiums  and  such  recovery  is  to 
be  made  from,  or  is  secured  by.  the 
proceeds  of  the  contract.  The  definition 
does  not  cover  the  purchase  of  an 
insurance  contract  in  which  the  onlv 
parties  to  the  arrangement  are  the  policy 
owner  and  the  life  insurance  company 
acting  only  in  its  capacity  as  issuer  of 
the  contract. 

The  final  regulations  also  retain  the 
special  rules  from  the  2002  proposed 
regulations  that  treat  certain 
arrangements  entered  into  either  in 
connection  with  the  performance  of 
services  or  between  a  corporation  and 
another  person  in  that  person's  capacity 
as  a  shareholder  in  the  corporation  as 
split-dollar  life  insurance  arrangements 
regardless  of  whether  the  arrangements 
otherwise  satisfy  the  general  definition 
of  a  split-dollar  life  insurance 
arrangement.  Neither  the  general  rule 
nor  the  special  rules  cover  so-called 
"key  man"  life  insurance  arrangements 
under  which  a  company  purchases  a  life 
insurance  contract  to  insure  the  life  of 
a  "key"  employee  or  shareholder  but 
retains  all  the  rights  and  benefits  of  the 
contract  (including  the  rights  to  all 
death  benefits  and  cash  value). 

The  IRS  emd  Treasury'  are  concerned 
that  certain  arrangements  may  be 
inappropriately  structured  to  avoid  the 
application  of  these  regulations  (for 
example,  by  using  separate  life 
insurance  contracts  that  are,  in 
substance,  one  life  insurance  contract). 
The  Commissioner  will  use  existing 
authority  to  challenge  any  such 
transaction. 

Mutually  Exclusive  Regimes 

The  final  regulations  retain  the 
approach  of  using  two  mutually 
exclusive  regimes — an  economic  benefit 
regime  and  a  loan  regime — ^for 
determining  the  tax  treatment  of  split- 
dollar  life  insurance  arrangements.  As 
under  the  2002  proposed  regulations, 
ownership  of  the  life  insiuance  contract 
determines  which  regime  applies. 
Several  commentators  on  both  the  2002 
and  the  2003  proposed  regulations 
argued  that  the  use  of  the  two  mutually 
exclusive  regimes  is  an  artificial  and 
rigid  approach  that  fails  to  accoimt 
adequately  for  the  economic  reality  of  a 
split-dollar  life  insurance  arrangement. 
However,  the  IRS  and  Treasury  believe 
that  the  final  regulations,  like  the  2002 
and  2003  proposed  regulations,  properly 
account  for  the  division  of  the  costs  and 
benefits  of  a  split-dollar  life  insurance 
arrangement. 

Several  commentators  asked  that 
taxpayers  be  permitted  to  elect  which 
regime  would  apply  to  their  split-dollar 
life  insiu°ance  arrangements.  However, 
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in  the  view  of  the  IRS  and  the  Treasury, 
taxpayers  effectively  have  the  ability  to 
elect  which  regime  will  apply  by 
designating  one  party  or  Ihe  other  as  the 
owner  of  the  life  insxirance  contract. 

One  commentator  asserted  that  there 
is  no  authority  imder  section  7872  to 
treat  payments  made  pursuant  to  split- 
dollar  life  insurance  arrangements  as 
loans.  Therefore,  this  commentator 
recommends  that  taxation  of  split-dollar 
life  insiuance  arrangements  under 
section  7872  should  occur  only  if 
affirmatively  elected  by  the  parties  to 
the  arrangement.  The  DIS  and  Treasury 
believe  there  is  sufficient  authority  to 
require  the  application  of  section  7872 
to  split-dollar  life  insiuance 
arrangements.  There  is  no  legislative 
history  indicating  that  Congress  did  not 
intend  section  7872  to  apply  to 
payments  made  pursuant  to  these 
arrangements. 

A  number  of  commentators  expressed 
concern  about  the  possible  application 
of  section  4.02  of  the  Sarbanes-Oxley  Act 
of  2002  (Sarbanes-Oxley),  Public  Law 
107-204,  to  all  or  certain  split-dollar  life 
insurance  arrangements  entered  into  by 
companies  subject  to  Sarbanes-Oxley. 
These  regulations  do  not  address  this 
issue,  as  interpretation  and 
administration  of  Sarbanes-Oxley  fall 
within  the  jurisdiction  of  the  Seciuities 
and  Exchange  Commission. 

The  final  regulations  adopt  the 
general  rule  in  the  2002  proposed 
regidations  for  determining  which 
regime  applies  to  a  split-dollar  life 
insurance  arrangement.  The  2002 
proposed  regulations  provided  a  special 
rule  that  the  economic  benefit  regime 
applied  to  a  split-dollar  life  insiuance 
arrangement  if  the  arrangement  is 
entered  into  in  coimection  with  the 
performance  of  services,  and  the 
employee  or  service  provider  is  not  the 
owner  of  the  life  insurance  contract;  or 
the  arrangement  is  entered  into  between 
a  donor  and  a  donee  (for  example,  a  life 
insurance  trust)  and  the  donee  is  not  the 
owner  of  the  life  insurance  contract.  The 
final  regulations  adopt  this  special  rule, 
but  provide  that  this  rule  applies  when 
the  employer,  service  recipient  or  donor 
is  the  owner. 

The  final  regulations  add  a  rule 
regarding  the  treatment  of  a  transfer  of 
a  life  insurance  contract  under  a  split- 
dollar  life  insurance  arrangement  from 
an  owner  to  a  non-owner  when 
payments  under  the  arrangement  had 
been  treated,  prior  to  transfer,  as  split- 
dollar  loans  under  §  1.7872-15.  Under 
this  rule,  the  economic  benefit  regime 
applies  to  the  split-dollar  life  insurance 
arrangement  from  the  date  of  the 
transfer  and  the  payments  made  (both 
before  and  after  the  transfer)  are  not 


treated  as  spl|t-dollar  loans  on  or  after 
the  date  of  thi  i  transfer.  The  transferor 
of  the  life  insi  uance  contract  must  fully 
take  into  accc  unt  all  economic  benefits 
provided  un(ler  the  split-dollar  life 
insurance  arruigement. 

Owners  and  lion-Owners 


The  final  regulations  generally  retain 
the  rules  in  toe  2002  proposed 
regulations  fo^  determining  the  owner 
and  the  non-qwner  of  the  life  insurance 
contract.  Thu  i,  the  owner  generally  is 
the  person  na  ned  as  the  policy  owner. 
If  two  or  mort  persons  are  designated  as 
the  policy  ow  aers,  the  first-named 
person  genen  Uy  is  treated  as  the  owner 
of  the  entire  c  ontract. 

Several  coiMientators  argued  that 
determining  tax  ownership  based  on 
whom  the  pa:  ties  name  as  the  policy 
owner  of  the  ife  insurance  contract 
represents  a  c  eparture  from  general  tax 
principles.  C(  mmentators  suggested  that 
a  split-dollar  ife  insiuance  arrangement 
is  like  any  co'  ownership  situation  in 
which  two  or  more  parties  agree  to  share 
in  the  costs  aj  id  benefits  of  a  policy  such 
that  each  part  y  will  be  entitled  to 
exercise  certa  n  rights  with  respect  to 
the  underlyin ;  policy  and  will  have 
certain  respoi  sibilities. 

The  IRS  and  Treasury  disagree  with 
that  argument.  Split-dollar  life 
insurance  arringements  are  structured 
in  myriad  ways,  some  formally  as  loans 
to  the  employee  (for  example,  collateral- 
assignment  ajrangements),  some 
formally  as  c<j-ownership  arrangements 
between  the  eimployer  and  the 
employee,  and  some  as  arrangements  in 
which  the  ennloyer  is,  in  form,  the  sole 
owner  (for  eximple,  endorsement 
arrangements! .  In  addition,  split-dollar 
life  insurance!  arrangements  ordinarily 
involve  division  of  the  benefits  and 
costs  of  the  life  insurance  contract,  but 
the  division  df  benefits  ordinarily  does 
not  correspoOd  to  the  division  of  costs. 
Because  the  division  of  the  burdens  and 
benefits  of  the  life  insurance  contract 
vary  widely  in  split-dollar  life  insurance 
arrangementsi  and  because  title 
ownership  generally  is  a  factor  in 
determining  tpx  ownership,  it  is 
reasonable  to  determine  tax  ownership 
based  on  whd  is  the  named  owner  of  the 
policy.  In  adaition,  this  rule  provides  a 
clear  objective  standard  so  that  both 
taxpayers  and  the  IRS  can  readily 
determine  wHich  regime  applies  under 
the  final  regulations. 

If  two  or  m^re  persons  are  named  as 
policy  owneri ;  of  a  life  insurance 
contract  and  ( ach  person  has,  at  all 
times,  all  the  ncidents  of  ownership 
with  respect  vo  an  undivided  interest  in 
the  contract,  those  persons  are  treated  as 
owners  of  sep  arate  contracts  for 


purposes  of  these  regulations  (although 
not  for  purposes  of  section  7702  and 
other  rules  for  the  taxation  of  life 
insurance  contracts).  An  undivided 
interest  in  a  life  insurance  contract 
consists  of  an  identical  fi-actional  or 
percent£ige  interest  or  share  in  each 
right,  benefit,  and  obligation  with 
respect  to  the  contract.  For  example,  if 
an  employer  and  an  employee  own  a  life 
insurance  contract  and  share  equally  in 
all  rights,  benefits  and  obligations  under 
the  contract,  they  are  treated  as  owning 
two  separate  contracts;  ordinarily 
neither  contract  would  be  treated  as  part 
of  a  split-dollar  life  insurance 
arrangement.  However,  if  the  employer 
and  the  employee  agree  to  enter  into  a 
split-dollar  life  insurance  arrangement 
with  respect  to  what  otherwise  would 
have  been  treated  as  the  employer's  (or 
the  employee's)  separate  contract,  the 
purported  undivided  interests  will  be 
disregarded,  and  the  entire  arrangement 
will  be  treated  as  a  split-dollar  life 
insurance  arrangement.  The 
Commissioner  will  consider  all  of  the 
facts  and  circumstances  of  an 
arrangement  to  determine  whether  the 
parties  have  appropriately  characterized 
the  arrangement  as  one  involving 
undivided  interests  and,  therefore,  not 
subject  to  these  regulations. 

The  final  regulations  provide 
attribution  rules  for  compensatory  split- 
dollar  life  insurance  arrangements. 
Under  these  rules,  the  employer  or 
service  recipient  will  be  treated  as  the 
owner  of  the  life  insurance  contract  if 
the  contract  is  owned  by  a  member  of 
the  employer's  controlled  group 
(determined  under  the  rules  of  sections 
414(b)  and  414(c)),  a  trust  described  in 
section  402(b)  (sometimes  referred  to  as 
a  "secular  trust"),  a  grantor  trust  treated 
as  owned  by  the  employer  (including  a 
rabbi  trust),  or  a  welfare  benefit  fund 
(within  the  meaning  of  section 
419(e)(1)). 

The  final  regulations  retain  the 
special  rule  for  non-equity  split-dollar 
life  insurance  arrangements.  Under  this 
special  rule,  non-equity  arrangements 
entered  into  in  a  compensatory  context 
or  a  gift  context  will  be  subject  to  the 
economic  benefit  regime.  The  final 
regulations  provide  rules  for 
determining  the  tax  treatment  of  the 
arrangement  if  the  parties  subsequently 
modify  the  arrangement  so  that  it  is  no 
longer  a  non-equity  arrangement.  If, 
inunediately  after  the  modification,  the 
employer,  service  recipient,  or  donor  is 
the  owner  of  the  life  insurance  contract 
(determined  without  regard  to  the 
special  rule  for  non-equity 
arrangements),  the  employer,  service 
recipient,  or  donor  continue  to  be 
treated  as  the  owner  of  the  life 
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insurance  contract  (such  that  the  normal 
rules  of  the  economic  benefit  regime  for 
equity  split-dollar  life  insurance 
arrangements  will  apply).  If, 
immediately  after  the  modification,  the 
employer,  service  recipient,  or  donor  is 
not  the  owner,  the  employer,  service 
recipient,  or  donor  is  treated  as  having 
made  a  transfer  of  the  contract  to  the 
employee,  service  provider,  or  donee  as 
of  the  date  of  the  modification.  For 
purposes  of  these  rules,  the  replacement 
of  a  non-equity  arrangement  with  a 
successor  equity  arrangement  will  be 
treated  as  a  modification  of  the  non- 
equity arrangement. 

3.  Taxation  Under  the  Economic  Benefit 
Regime 

a.  In  General 

The  final  regulations  retain  the  basic 
rules  for  taxation  under  the  economic 
benefit  regime  that  had  been  set  forth  in 
the  2002  and  2003  proposed  regulations. 
Thus,  the  final  regulations  provide  that, 
for  these  arrangements,  the  owner  of  the 
life  insurance  contract  is  treated  as 
providing  economic  benefits  to  the  non- 
owner  of  the  contract,  and  those 
economic  benefits  must  be  accounted 
for  fully  and  consistently  by  both  the 
owner  and  the  non-owner.  The  value  of 
the  economic  benefits,  reduced  by  any 
consideration  paid  by  the  non-owner  to 
the  owner,  is  treated  as  provided  from 
the  owner  to  the  non-owner. 

The  tax  consequences  of  the  provision 
of  economic  benefits  will  depend  on  the 
relationship  between  tlie  owner  and  the 
non-owner.  Thus,  the  provision  of  the 
benefit  may  constitute  a  payment  of 
compensation,  a  distribution  under 
section  301,  a  capital  contribution,  a 
gift,  or  a  transfer  having  a  different  tax 
character.  The  benefit  must  be  taken 
into  accoimt  based  on  its  character.  For 
example,  in  a  split-dollar  life  insurance 
arrangement  in  which  an  employer 
provides  an  employee  with  economic 
benefits,  the  employee  would  take  those 
economic  benefits  into  account  by 
reporting  them  as  compensation  on  the 
employee's  Federal  income  tax  return 
for  the  year  in  which  the  benefits  are 
provided  and  the  employer  would  take 
the  economic  benefits  into  account  by 
reporting  them  on  the  appropriate 
employment  tax  and  information 
returns.  In  a  split-dollar  life  insinance 
arrangement  in  which  a  donor  provides 
economic  benefits  to  an  irrevocable  life 
insurance  trust,  the  donor  would  take 
those  economic  benefits  into  accoimt  by 
reporting  them  on  the  Federal  gift  tax 
return  required  to  be  filed  by  the  donor; 
the  trust,  however,  generally  would  not 
be  required  to  take  any  action  to  take  the 
benefits  into  accoimt  because  those 


economic  benefits  would  be  excludable 
from  gross  income  under  section  102. 

Non-Equity  Split-Dollar  Life  Insurance 
Arrangements 

Under  the  final  regidations,  the  tax 
treatment  of  a  non-equity  split-dollar 
arrangement  generally  follows  the  tax 
treatment  of  a  non-equity  split-dollar 
arrangement  under  Rev.  Rul.  64-328 
(1964-2  C.B.  11)  and  its  progeny.  The 
proposed  regulations  required  that  the 
average  death  benefit  for  the  taxable 
year  be  used  to  compute  current  life 
insurance  protection.  Commentators 
objected  to  the  use  of  an  "average" 
death  benefit.  They  explained  that  the 
computation  of  the  average  death 
benefit  imposed  additional 
administrative  burdens  on  life  insurance 
companies  as  well  as  both  owners  and 
non-owners.  In  addition,  the 
conunentators  stated  that  the  proposed 
regulations  were  not  clear  on  how  the 
average  death  benefit  for  the  taxable 
year  was  to  be  determined.  As  an 
alternative,  the  commentators  suggested 
that  the  death  benefit  as  of  the  policy 
anniversary  date  would  be  an 
appropriate  measine  of  the  death  benefit 
for  purposes  of  determining  current  life 
insurance  protection.  In  response  to 
these  commentators,  the  final 
regulations  provide  that,  subject  to  an 
anti-abuse  rule,  current  life  insurance 
protection  is  determined  on  the  last  day 
of  the  non-owner's  taxable  year  unless 
the  parties  agree  to  use  the  policy 
anniversary  date.  Taxpayers  may  change 
the  valuation  date  with  the  consent  of 
the  Commissioner. 

Equity  Split-Dollar  Life  Insurance 
Arrangements 

The  final  regulations  generally  retain 
the  rules  set  out  in  the  2002  and  2003 
proposed  regulations  for  the  taxation  of 
equity  split-dollar  life  insinance 
arrangements.  Therefore,  the  value  of 
the  economic  benefits  provided  by  the 
owner  to  the  non-owner  for  a  taxable 
year  equals  the  cost  of  any  current  life 
insinance  protection  provided  to  the 
non-owner,  the  amount  of  policy  cash 
value  to  which  the  non-owner  has 
current  access  (to  the  extent  that  such 
amount  was  not  actually  taken  into 
accoimt  for  a  prior  taxable  year),  and  the 
value  of  any  other  economic  benefits 
provided  to  the  non-owner  (to  the  extent 
not  actually  taken  into  account  for  a 
prior  taxable  year).  The  owner  and  the 
non-owner  also  must  account  fully  and 
consistently  for  any  right  in,  or  benefit 
of,  a  life  insurance  contract  provided  to 
the  non-owner  under  an  equity  split- 
dollar  life  insinance  arrangement. 

The  final  regulations  provide  that  the 
non-owner  has  current  access  to  any 


portion  of  the  policy  cash  value  to 
which  the  non-owner  has  a  current  or 
future  right  and  that  currently  is  directly 
or  indirectly  accessible  by  the  non- 
owner,  inaccessible  to  the  owner,  or 
inaccessible  to  the  owner's  general 
creditors.  As  indicated  in  the  preamble 
of  the  2003  proposed  regulations,  the 
IRS  and  Treasury  intend  that  the 
concept  of  "'access'  "  be  construed 
broadly  to  include  any  direct  or  indirect 
right  under  the  arrangement  allowing 
the  non-owner  to  obtain,  use,  or  realize 
potential  economic  value  from  the 
policy  cash  value.  Thus,  for  example,  a 
non-owner  has  access  to  policy  cash 
value  if  the  non-owner  can  direcUy  or 
indirectly  make  a  withdrawal  from  the 
policy,  borrow  from  the  policy,  or -effect 
a  totaJ  or  partial  surreiider  of  the  policy. 
Similarly,  for  example,  the  non-owner 
has  access  if  the  non-owner  can 
anticipate,  assign  (either  at  law  or  in 
equity),  alienate,  pledge,  or  encumber 
the  policy  cash  value  or  if  the  policy 
cash  value  is  available  to  the  non- 
owner's  creditors  by  attachment,    . 
garnishment,  levy,  execution,  or  other 
legal  or  equitable  process.  Policy  cash 
value  is  inaccessible  to  the  owner  if  the 
owner  does  not  have  the  full  rights  to 
policy  cash  value  normally  held  by  an 
owner  of  a  life  insurance  contract. 
Policy  cash  value  is  inaccessible  to  the 
owner's  general  creditors  if,  under  the 
terms  of  the  split-dollar  life  insurance 
arrangement  or  by  operation  of  law  or 
any  contractual  undertaking,  the 
creditors  cannot,  for  any  reason, 
effectively  reach  the  policy  cash  value 
in  the  event  of  the  owner's  insolvency. 

Commentators  on  the  2003  proposed 
regulations  generally  objected  to  the 
rule  requiring  the  non-owner  under  an 
equity  arrangement  to  include  in 
income  the  portion  of  the  policy  cash 
value  to  which  the  non-owner  has 
current  access.  Several  commentators 
argued  that  section  72(e)  specifically 
provides  for  tax-fr«e  inside  build-up 
under  a  life  insurance  contract, 
precluding  any  taxation  of  policy  cash 
value  to  the  non-owner  prior  to  a 
"realization  event"  (such  as  rollout  of 
the  policy).  That  argument  ignores  the 
plain  language  of  section  72(e)(1),  which 
states  that  the  rules  of  section  72(e) 
apply  only  if  no  other  provision  of 
subtiUe  A  of  the  Internal  Revenue  Code 
(Code)  applies.  In  the  case  of  an  equity 
arrangement  subject  to  the  economic 
benefit  regime,  the  relationship  between 
the  owner  and  the  non-owner  and  the 
terms  of  the  arrangement  between  them 
ordinarily  make  other  provisions  of 
subtitle  A  applicable,  such  as-section 
61(a)(1).      . 

The  tax-deferred  inside  build-up 
provided  by  section  72(e)  properly 
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applies  only  to  the  taxpayer  that  owns 
the  life  insurance  contract.  If  the  owner 
of  the  contract  provides  any  of  the  rights 
or  benefits  under  the  contract  to  another 
taxpayer,  that  provision  of  rights  and 
benefits  is  subject  to  tax  luider  the  rules 
that  otherwise  follow  from  the 
relationship  between  the  parties.  For 
example,  this  result  applies  whenever 
an  employer  that  owns  a  life  insurance 
contract  compensates  an  employee  by 
giving  the  employee  rights  to  the  policy 
cash  value.  In  that  case,  the  employer 
(as  the  owner  of  the  contract)  enjoys  tax- 
deferred  inside  build-up  under  section 
72(e),  but  the  employee  has  gross 
income  under  section  61(a)(1)  equal  to 
the  value  of  the  economic  benefit 
attributable  to  the  employee's  rights  to 
the  policy  cash  value.  Thus,  the 
regulations  are  consistent  with  section 
72(e). 

Other  commentators  generally 
acknowledged  that  the  2003  proposed 
regulations  properly  tax  the  non-owner 
whenever  the  non-owner  has  "current 
access"  to  the  policy  cash  value  in  an 
equity  arrangement  but  argued  that  the 
tax  should  be  imposed  under  section  83 
rather  than  under  section  61.  In  effect, 
these  commentators  argued  that  the 
employee's  ciurent  access  to  policy  cash 
value  should  give  rise  to  transfers  of 
property  with  respect  to  portions  of  the 
life  insurance  contract.  The 
commentators  argued  that  the  primary 
difference  between  this  suggested 
approach  and  the  approach  set  out  in 
the  2003  proposed  regulations  would  be 
the  treatment  of  inside  build-up  on 
amounts  already  taxed  to  the  non- 
owner.  Specifically,  th6  commentators 
argued  that,  luider  the  proposed  section 
83  approach,  inside  build-up  on 
amounts  already  taxed  to  the  non-owner 
would  be  tax-free  to  the  non-owner 
under  section  72(e);  under  the  approach 
of  the  2003  proposed  regulations,  the 
subsequent  inside  build-up  is  tax- 
deferred  to  the  owner  but  not  to  the 
non-owner. 

The  IRS  and  Treasury  believe  that  the 
approach  set  out  in  the  2003  proposed 
regulations  remains  appropriate  and  so 
have  not  followed  the  suggestion  to 
adopt  a  section  83  approach.  Section  83 
applies  only  in  connection  with  a 
transfer  of  property,  but  a  non-owner 
may  have  currently  includible  income 
by  reason  of  another  rule — such  as  the 
doctrines  of  constructive  receipt,  cash 
equivalence,  or  economic  benefit.  It 
would  be  inappropriate  to  limit  current 
taxation  to  circumstances  that  constitute 
transfers  of  property  under  section  83, 
and  it  would  be  inappropriate  in  this 
context  to  apply  section  83  to 
cfrciunstances  that  give  rise  to  income 


under  other  C  lode  provisions  or  judicial 
doctrines. 

Several  co^imentators  raised 
questions  about  the  effect  of  state  law 
limitations  oi  i  access  to  policy  cash 
value  by  the  ( iwner's  creditors.  These 
commentator ;  read  Example  2  in  the 
2003  propose  d  regulations  as  stating 
that  any  such  state  law  restriction 
would  in  and  of  itself  cause  the  non- 
owner  to  hav  !  current  access.to  the 
policy  cash  v  ilue.  Thus,  these 
commentator;  argued,  the  2003 
regulations  p  )tentially  imposed  current 
tax  on  the  po  icy  cash  value  of  any  non- 
equity arrangement  where  state  law 
limited  the  rights  of  the  owner's 
creditors  to  ri  ach  the  policy  cash  value. 
However,  Exj  mple  2  indicated  that  the 
owner  there  1  lad  the  right  to  receive  the 
lesser  of  the  Bolicy  cash  value  or  total 
premiums;  in  other  words.  Example  2 
indicated  tha  the  arrangement  was  an 
equity  arran^ment.  The  final 
regulations  c  arify  that  the  non-owner 
has  ciurent  ai  :cess  to  policy  cash  value 
only  if,  undei  the  arrangement,  the  non- 
owner  has  a  <  urrent  or  future  right  to 
policy  cash  v  ilue;  the  non-owner  will 
not  have  any  such  right  in  a  true  non- 
equity arrang  jment.  If  the  non-owner 
does  have  su(  ;h  a  right,  any  restriction 
on  the  owner  s  creditors  to  reach  policy 
cash  value,  vi  hether  established  by 
contract  or  b;  local  law,  results  in  an 
economic  bei  efit  to  the  non-owner. 

Several  coi  imentators  objected  to  the 
rule  in  the  2C  03  proposed  regulations 
that  the  non-i  iwner  has  current  access  to 
any  portion  c  f  the  policy  cash  value  that 
cannot  be  ace  essed  by  the  owner.  These  . 
commentator  >  argued  that  as  long  as 
policy  cash  v  due  can  be  accessed  by  the 
owner's  cred  tors  in  the  event  of 
insolvency,  t  le  owner  should  not  be 
viewed  as  pr(  ividing  any  economic 
benefit  to  the  non-owner.  That 
objection,  ho  vever,  overlooks  the 
economic  rea  ity  of  an  equity  split- 
dollar  life  ins  urance  arrangement.  If  the 
owner  comm  ts  funds  to  a  life  insurance 
contract  and  mdertakes  that  it  will  not 
withdraw  the  se  funds  from  the 
insurance  coi  itract,  the  amounts  so 
committed  d(  i  not  remain  a  general  asset 
of  the  owner.  The  owner  of  the  life 
insurance  coi  itract  in  such  an 
arrangement  las  parted  with  the 
ownership  ai  d  use  of  the  funds  for  the 
benefit  of  the  non-owner.  This  contrasts 
with  an  irrev  )cable  rabbi  trust,  where 
the  employer  effectively  remains  the  tax 
owner  of  the  issets  held  by  the  trustee 
and  the  rabbi  trust  assets  may  still  be 
(and  very  oft(  n  are)  invested  in  the 
employer's  b  isiness. 

In  responsi  to  the  suggestions  of 
commentatoi  3,  the  final  regulations 
provide  that  he  policy  cash  value,  like 


the  amount  of  current  life  insurance 
protection,  is  determined  as  of  the  last 
day  of  the  non-owner's  taxable  year 
unless  the  parties  agree  to  use  the  policy 
anniversary  date.  The  final  regulations 
retain  the  anti-abuse  rule  preventing  the 
parties  from  manipulating  the  policy 
cash  value  for  purposes  of  determining 
the  value  of  the  economic  benefit  that 
the  non-owner  must  take  into  account 
and  extend  that  rule  to  the  value  of  the 
current  life  insurance  protection. 

Taxpayers  should  note  that,  in  certain 
cases,  a  separate  tax  rule  may  require  a 
non-owner  to  include  an  amount  in 
gross  income  under  an  equity  split- 
dollar  life  insurance  arrangement  at  a 
time  earlier  than  would  be  required 
imder  these  regulations.  For  example, 
section  457(f)  generally  requires  an 
employee  of  a  tax-exempt  organization 
(other  than  a  church  organization  under 
section  312l(w)(3))  or  of  a  state  or  local 
government  to  include  deferred 
compensation  in  gross  income  when  the 
employee's  rights  to  the  deferred 
compensation  are  not  subject  to  a 
substantial  risk  of  forfeiture.  An  equity 
split-dollar  life  insvuance  arrangement 
governed  by  the  economic  benefit 
regime  constitutes  a  deferred 
compensation  arrangement. 
Accordingly,  an  employee  of  a  tax- 
exempt  organization  or  of  a  state  or  local 
government  may  have  to  include  an 
amount  in  gross  income  attributable  to 
an  equity  split-dollar  life  insurance 
arrangement  even  if  the  employee  does 
not  have  current  access  to  the  policy 
cash  value  imder  these  regulations. 

Other  Tax  Consequences 

These  final  regulations  retain  the  rule 
of  the  2002  proposed  regulations  that 
the  non-owner  has  no  investment  in  the 
contract  under  section  72(e)  prior  to  a 
transfer  of  the  contract.  The  final 
regulations  also  retain  the  rule  that  any 
amount  paid  by  the  non-owner  to  the 
owner  for  any  economic  benefit  is 
included  in  ihe  owner's  gross  income. 

Several  conunentators  objected  to  the 
rule  providing  no  investment  in  the 
contract  to  the  non-owner  for  amoimts 
paid  to  the  owner.  They  argued  that 
section  72(e)(6)  provides  for  such 
investment  in  the  contract. 
Commentators  also  objected  to  the  rule 
requiring  that  the  owner  include  in 
gross  income  any  amount  paid  by  the 
non-owner.  These  commentators  argued 
that  the  owner  does  not  have  an 
accession  to  wealth  as  a  result  of  the 
non-owner's  payments  because  such 
payments  ordinarily  are  made  to  fulfill 
the  non-owner's  obligation  imder  the 
split-dollar  life  insurance  arrangement 
to  pay  part  of  the  premiiuns  of  the  life 
insurance  contract. 
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The  regulations  generally  treat  only 
one  person  as  the  owner  of  the  life 
insurance  contract.  Because  only  the 
owner  of  a  life  insurance  contract  can 
have  an  investment  in  that  contract,  a 
non-owner  employee  cannot  have  basis 
in  the  contract  for  any  of  the  costs  of 
current  life  insiu-ance  protection.  In 
addition,  such  costs  should  not  be 
included  in  the  non-owner's  basis  or 
investment  in  the  contract  if  and  when 
the  non-owner  becomes  the  owner  of 
the  contract  because  those  payments 
were  made  for  annual  life  insurance 
protection,  which  protection  was 
exhausted  prior  to  the  non-owner's 
acquisition  of  the  contract.  Similarly, 
the  fact  that  the  split-dollar  life 
insurance  arrangement  may  require  the 
non-owner  to  reimburse  the  owner  for 
the  cost  of  the  death  benefit  protection 
provided  to  the  non-owner  does  not 
mean  that  such  payment  is  not  income 
to  the  owner.  In  these  cases,  the  owner 
is  "renting"  but  part  of  the  benefit  of  the 
life  insurance  contract  to  the  non-owner 
for  consideration;  such  consideration 
constitutes  income  to  the  owner. 

b.  Taxation  of  Amounts  Received  Under 
the  Life  Insurance  Contract 

The  final  regulations  retain  the  rule  in 
the  2002  proposed  regulations  that  any 
amount  received  imder  the  life 
insurance  contract  (other  than  an 
amoimt  received  by  reason  of  death)  and 
provided,  directly  or  indirectly,  to  the 
non-owner  is  treated  as  though  paid  by 
the  insurance  company  to  the  owner 
and  then  by  the  owner  to  the  non- 
owner.  As  under  the  2002  proposed 
regulations,  this  rule  applies  to  certain 
policy  loans  (referred  to  in  the 
regulations  as  "specified  policy  loans"). 
Although  several  commentators 
objected  to  this  treatment  of  policy 
Joans,  the  IRS  and  Treasiuy  believe  that 
the  rule  is  necessary  to  ensiue  that 
parties  to  a  split-dollar  life  insurance 
arrangement  do  not  avoid  current 
taxation  of  the  non-owner  with  respect 
to  amounts  provided  to  the  non-owner 
through  the  contract. 

The  final  regulations  retain  the  rule 
that  section  101(a)  applies  to  exclude 
death  benefit  proceeds  paid  to  a 
beneficiary  (other  than  the  owner  of  the 
life  insurance  policy)  from  the  gross 
income  of  the  beneficiary  only  to  the 
extent  such  amount  is  allocable  to 
current  life  insiu'ance  protection 
provided  to  the  non-owner  under  the 
split-dollar  life  insiu'ance  arrangement, 
the  cost  of  which  was  paid  by  the  non- 
owner.  Or  the  value  of  which  the  non- 
owner  actually  took  into  accoiuit  as  an 
economic  benefit  provided  by  the  owner 
to  the  non-owner.  Conunentators 
objected  to  this  rule,  arguing  that  the 


section  101(a)  exclusion  extends  to  the 
entire  amount  of  death  benefit  proceeds 
paid  on  the  death  of  the  insured.  They 
asserted  that  there  is  no  authority  to 
limit  the  exclusion  to  death  proceeds 
allocable  to  current  life  insurance 
protection  provided  to  the  non-owner 
pursuant  to  the  split-dollar  life 
insvuance  arrangement,  the  cost  of 
which  was  paid  by  the  non-owner,  or 
th6  value  of  which  the  non-owner 
actually  took  into  account. 

The  IRS  and  Treasiuy  disagree  with 
that  argument.  Under  the  regulations, 
the  owner  is  treated  as  providing 
economic  benefits  to  the  non-owner. 
Although  the  section  101(a)  exclusion 
extends  to  the  entire  amount  of  death 
benefit  proceeds,  the  IRS  and  Treasury 
believe  that  only  the  amount  of  the 
death  benefit  proceeds  attributable  to 
the  current  life  insurance  protection  for 
which  the  non-owner  paid  or  which  the 
non-owner  took  into  account  under 
these  regulations  is  excludable  from  the 
income  of  the  non-owner's  estate  or 
designated  beneficiary. 

To  the  extent  the  non-owner  has 
neither  paid  for  nor  taken  into  account 
the  current  life  insurance  protection,  the 
proceeds  paid  to  the  estate  or  designated 
beneficiary  of  the  non-owner  is  a 
separate  transfer  of  cash  that  is  not 
shielded  frOm  tax  by  the  section  101(a) 
exclusion.  Specifically,  those  proceeds 
are  deemed  payable  to  the  owner,  and 
are  excluded  from  the  owner's  income 
by  reason  of  the  section  101(a) 
exclusion,  and  then  paid  by  the  owner 
to  the  non-owner's  beneficiary  (whether 
or  not  paid  to  the  beneficiary  directly  by 
the  insurance  company)  in  a  transfer  to 
be  taken  into  account  under  these 
regulations. 

The  character  of  death  benefit  , 
proceeds  transferred  or  deemed 
transferred  by  the  owner  to  the  non- 
owner  is  determined  by  the  relationship 
between  the  owner  and  the  non-owner. 
Thus,  death  benefit  proceeds  received 
by  the  beneficiary  of  a  shareholder  who 
is  a  non-owner  that  were  paid  or 
payable  to  a  corporation  will  be  treated 
as  a  taxable  distribution  to  the 
shareholder.  The  seune  principle  applies 
where  death  benefit  proceeds  under  a 
life  insurance  contract  subject  to  a  split- 
dollar  life  insurance  arrangement  are 
payable  to  a  beneficiary  of  a  service 
provider  who  is  a  non-owner,  except 
that  the  death  benefit  proceeds  would 
constitute  a  compensation  payment  to 
the  service  provider  for  past  services 
rather  than  a  corporate  distribution. 
This  treatment  is  similar  to  the  situation 
in  Rev.  Rul.  61-134  (1961-2  C.B.  250) 
which  also  denied  exclusion  under 
section  101(a)  to  death  benefits  paid 
under  a  corporate-owned  life  insurance 


policy.  In  Rev.  Rul.  61-134,  various 
shareholders  were  the  beneficiaries  of  a 
corporate-owned  life  insiuance  policy 
by  reason  of  their  capacity  as 
shareholders.  The  ruling  concluded  that 
the  death  benefit  proceeds  received  by 
the  shareholders  directly  from  the 
insiuer  constituted  a  taxable 
distribution  of  property  from  the 
corporation  to  the  shareholders,  even 
though  the  proceeds  would  have  been 
excludable  from  the  corporation's 
income  if  they  had  been  paid  direcdy  to 
the  corporation. 

c.  Transfer  of  Life  Insurance  Contract  to 
the  Non-Owner 

The  final  regulations  follow  the  2002 
proposed  regulations  in  determining  the 
tax  treatment  of  a  transfer  of  the  Ufe 
insurance  contract  frum  the  owner  to 
the  non-owner.  Consistent  with  the 
general  rule  for  determining  ownership, 
the  final  regulations  provide  that  a 
transfer  of  a  life  insurance  contract  (or 
an  undivided  interest  therein) 
underlying  a  split-dollar  life  insurance 
arrangement  occurs  on  the  date  that  the 
non-owner  becomes  the  owner  Of  the 
entfre  contract  (or  the  undivided 
interest  therein).  Unless  and  until 
ownership  of  the  contract  is  formally 
changed,  the  owner  will  continue  to  be 
treated  as  the  owner  for  all  Federal 
income,  employment,  and  gift  tax 
purposes.  The  fair  market  value  of  an 
undivided  interest  must  be  the 
proportionate  share  of  the  fair  market 
value  of  the  entire  contract  without 
regard  to  any  discounts  or  other 
arrangements  between  the  parties. 

After  a  transfer  of  an  entire  life 
insurance  contract,  the  transferee 
generally  becomes  the  owner  for  Federal 
income,  employment,  and  gift  tax 
purposes,  including  for  purposes  of 
these  final  regulations.  Thus,  if  the 
transferor  pays  premiums  after  the 
transfer,  the  payment  of  those  premiums 
may  be  includible  in  the  transferee's 
gross  income  if  the  payments  are  not 
split-dollar  loans  under  §  1 .  78  72-1 5 . 
Alternatively,  the  arrangement  will  be 
subject  to  the  loan  regime  if  the 
payments  constitute  split>dollar  loans 
under  §1.7872-15. 

4.  Taxation  Under  the  Loan  Regime 

a.  In  General 

The  final  regulations  generally  adopt 
the  rules  of  the  2002  proposed 
regulations  for  the  loan  regime.  Under 
§  1.7872-15,  a  payment  made  pursuant 
to  a  split-dollar  life  insiuance 
arrangement  is  a  split-dollar  loan  and 
the  owner  and  non-owner  are  treated, 
respectively,  as  borrower  and  lender  if 
(i)  the  pa}rment  is  made  either  directly 
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or  indirectly  by  the  non-owner  to  the 
owner:  (ii)  the  payment  is  a  loan  under 
general  principles  of  Federal  tax  law  or, 
if  not  a  loan  under  general  principles  of 
Federal  tax  law,  a  reasonable  person 
would  expect  the  payment  to  be  repaid 
in  full  to  the  non-owner  (whether  with 
or  without  interest);  and  (iii)  the 
repayment  is  to  be  made  from,  or  is 
secured  by,  either  the  policy's  death 
benefit  proceeds  or  its  cash  surrender 
value,  or  both. 

Commentators  questioned  whether 
the  additional  standard  ("if  not  a  loan 
under  general  principles  of  Federal  tax 
law,  a  reasonable  person  would  expect 
the  pajrment  to  be  repaid  in  full  to  the 
non-owner  (whether  with  or  without 
interest)")  is  necessary.  The  IRS  and 
Treasury  recognize  that,  in  the  earlier 
years  during  which  a  split-dollar  life 
insurance  arradgement  is  in  effect, 
policy  surrender  and  load  charges  may 
significantly  reduce  the  policy's  cash 
surrender  value,  resulting  in  under- 
coUateralization  of  a  non-owner's  right 
to  be  repaid  its  premixmi  pajrments. 
Nevertheless,  so  long  as  a  reasonable 
person  would  expect  the  payment  to  be 
repaid  in  full,  the  pajrment  is  a  split- 
dollar  loan  under  §  1.7872-15,  rather 
than  a  transfer  imder  §  1 .61-22(b)(5)  on 
the  date  the  payment  is  made.  However, 
the  rules  in  §  1.7872-15(a)(2)  do  not 
cause  a  payment  to  be  treated  as  a  loan 
for  Federal  tax  purposes  if,  because  of 
an  agreement  between  the  owner  and 
non-owner,  the  arrangement  does  not 
provide  for  repayment  by  the  owner  to 
the  non-owner.  For  example,  if  a  non- 
owner  makes  a  payment  purported  to  be 
a  split-dollar  loan  to  an  owner,  and  the 
non-owner  and  owner  enter  into  a 
separate  agreement  providing  that  the 
non-owner  will  make  a  transfer  to  the 
owner  in  an  amount  sufficient  to  repay 
the  purported  split-dollar  loan, 
§  1.7872-15(a)(2)  will  not  cause  the 
payment  to  be  treated  as  a  loan.  See 
§  1 .61-22(b)(5)  for  the  treatment  of 
payments  by  a  non-owner  that  are  not 
split-dnllarloans.  The  final  regulations 
include  a  new  rule  under  §  1.7872- 
15(a)(4)  that  disregards  certain  stated 
interest  if  such  interest  is  to  be  paid 
directly  or  indirectly  by  the  lender  (or 
person  related  to  the  lender). 

Under  §  1.7872-15,  each  payment 
under  a  split-dollar  life  insurance 
arrangement  is  treated  as  a  separate  loan 
for  Federal  tax  purposes.  Commentators 
have  suggested  that  treating  each 
payment  as  a  separate  loan  will  be 
difficult  to  administer  and  overly 
burdensome  for  certain  taxpayers  and 
have  suggested  allowing  an  election  to 
treat  all  payments  made  during  a  single 
year  (or  single  calendar  quarter)  as  one 
loan  (made  on  a  specified  date  during 


the  year).  Ho'  vever,  the  final  regulations 
adopt  the  approach  in  the  2002 
proposed  regulations  that  each  premium 
payment  is  titaated  as  a  separate  loan. 
Treating  septate  extensions  of  credit  as 
separate  loanp  is  consistent  with  the 
1985  proposad  regulations  under 
section  7872  md  the  legislative  history 
of  section  78!  '2,  and  most  accurately 
accounts  for  he  benefits  provided  by 
the  lender  to  the  borrower  when  the 
loans  are  beh  w-market. 

If  a  paymei  it  on  a  split-dollar  loan  is 
nonrecourse  o  the  borrower  and  the 
loan  does  not  otherwise  provide  for 
contingent  ps  yments,  §  1.7872-15  treats 
the  loan  as  a  :plit-dollar  loan  that 
provides  for  ( :ontingent  pa}mients  unless 
the  parties  toithe  split-dollar  life 
insurance  an&ngement  provide  a 
written  repre  sentation  with  respect  to 
the  loan.  In  n  sponse  to  a  commentator, 
the  final  regu  lations  delete  the 
requirement :  n  the  proposed  regulations 
that  a  nonrec  )urse  split-dollar  loan 
provide  for  ii  terest  payable  at  a  stated 
rate. 

If  a  split-d(  liar  loan  does  not  provide 
for  sufficient  interest,  the  loan  is  a 
below-marke  split-dollar  loan  subject  to 
section  7872  ind  §  1.7872-15.  If  the 
split-dollar  1(  an  provides  for  sufficient 
interest,  then  except  as  provided  in 
§  1,7872-15,  he  loan  is  subject  to  the 
general  rules  for  debt  instruments 
(including  th-s  rules  for  OID).  In  general, 
interest  on  a  i  iplit-doUar  loan  is  not 
deductible  b]  the  borrower  imder 
sections  264  (ind  163(h).  Section 
1.7872-15  prjvides  special  rules  for 
split-dollar  Ic  ans  that  provide  for 
certain  varial  le  rates  of  interest, 
contingent  interest  payments,  and 
lender  or  borrower  options.  Section 
1.7872-15  ali  o  provides  rules  for  below- 
market  split-(  ollar  loans  with  indirect 
participants. 

If  a  split-d(  liar  loan  is  a  below-market 
loan,  then,  in  general,  the  loan  is 
recharacteriz  sd  as  a  loan  with  interest  at 
the  applicable  Federal  rate  (AFR), 
coupled  with)  an  imputed  transfer  by  the 
lender  to  the  jorrower.  The  timing, 
amount,  and  characterization  of  the 
imputed  tran  ifers  between  the  lender 
and  borrowei  of  the  loan  will  depend 
upon  the  rela  tionship  between  the 
lender  and  th  b  borrower  (for  example, 
the  imputed  transfer  is  generally 
characterized  as  a  compensation 
pajrment  if  tne  lender  is  the  borrower's 
employer),  and  whether  the  loan  is  a 
demand  loan^or  a  term  loan. 


b.  Special  R 
Special  ru 


les  for  CertJiin  Term  Loans 


s  are  provided  for  split- 
dollar  term  l^ans  payable  upon  the 
death  of  an  ii  idividual,  certain  split- 
dollar  term  1(  ans  that  are  conditioned 


on  the  future  performance  of  substantial 
services  by  an  individual,  and  gift  split- 
dollar  term  loans.  Under  §  1.7872-15, 
these  split-dollar  loans  are  split-dollar 
term  loans  for  purposes  of  determining 
whether  the  loan  provides  for  sufficient 
interest.  However,  if  the  loan  does  not 
provide  for  sufficient  interest  when  the 
loan  is  made,  forgone  interest  is 
determined  on  the  loan  annually  similar 
to  a  split-dollar  demand  loan. 
Commentators  requested  clarification  on 
whether  the  rate  used  for  purposes  of 
imputation  imder  §  1.7872-15(e)(5)  for 
these  split-dollar  loans  is  the  AFR  for 
the  month  in  which  the  loan  is  made 
(redetermined  annually]  or  the  AFR  as 
of  the  month  in  which  the  loan  is  made 
.  (determined  on  the  date  the  loan  is 
made).  The  rate  used  to  determine  the 
amoimt  of  forgone  interest  each  year  is 
the  AFR  based  on  the  term  of  the  loan, 
determined  on  the  date  the  split-dollar 
loan  is  made,  and  the  rate  is  not 
redetermined  annually. 

c.  Split-Dollar  Loans  With  Stated 
Interest  That  Is  Subsequently  Waived, 
Cancelled  or  Forgiven 

If  a  split-dollar  loan  provides  for 
stated  interest  that  is  subsequently 
waived,  cancelled  or  forgiven, 
appropriate  adjustments  are  required  to 
be  made  by  the  parties  to  reflect  the 
difference  between  the  interest  payable 
at  the  stated  rate  and  the  interest 
actually  paid  by  the  borrower  at  that 
time.  Further,  the  final  regulations 
provide  that,  if  stated  interest  is 
subsequently  waived,  cancelled  or 
forgiven,  an  amount  is  treated  as 
retransferred  from  the  lender  to  the 
borrower.  The  final  regulations  add  a 
new  rule  imder  which  this  amount 
generally  is  increased  by  a  deferral 
charge.  The  final  regulations  provide  a 
new  rule  that  a  payment  by  the  lender 
to  the  borrower  that,  in  substance,  is  a 
waiver,  cancellation  or  forgiveness  is 
treated  as  a  waiver,  cancellation,  or 
forgiveness  under  the  final  regulations. 
The  final  regulations  also  provide  a  new 
rule  that,  if  a  split-dollar  loan  is 
nonrecoiuse  and  the  parties  to  the  split- 
dollar  life  insurance  arrangement  had 
made  the  representation  under 
§  1.7872-15(d)(2),  although  adjustments 
are  required  to  be  made  by  the  parties 
if  the  interest  paid  on  the  split-dollar 
loan  is  less  than  the  interest  payments 
required  under  the  split-dollar  loan  if  all 
payments  were  made,  a  deferral  charge 
is  not  imposed. 

d.  Payment  Ordering  Rules 

Payments  made  by  a  borrower  to  a 
lender  pursuant  to  a  split-dollar  life 
insurance  arrangement  are  applied  in 
the  following  order:  To  accrued  but 
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unpaid  interest  (including  any  OID)  on 
all  outstanding  split-dollar  loans  in  the 
order  the  interest  accrued;  to  principal 
on  the  outstanding  split-dollar  loans  in 
the  order  in  which  the  loans  were  made; 
to  payments  of  amounts  previously  paid 
by  the  lender  pursuant  to  the  split- 
dollar  life  insurance  arrangement  that 
were  not  reasonably  expected  to  be 
repaid;  and  to  any  other  payment  with 
respect  to  a  split-dollar  life  insurance 
arrangement.  One  commentator 
suggested  limiting  the  payments  to 
which  the  payment  ordering  rule 
applies  to  those  that  are  made  to  or  for 
the  benefit  of  the  lender.  The  final 
regulations  adopt  this  suggestion  in  the 
payment  ordering  rule  in  §  1.7872- 
15(k). 

e.  Employment  Taxes  and  Self- 
Employment  Tax 

An  imputed  transfer  under  §  1.7872- 
15  that  is  treated  as  an  imputed  transfer 
of  compensation  will  have 
consequences  for  the  Federal  Insurance 
Contributions  Act  (PICA)  and  the 
Federal  Unemployment  Tax  Act  (FLIJA) 
if  the  adjustment  represents  wages  to 
the  borrower.  In  response  to  questions 
regarding  the  consequences  of  an 
imputed  transfer  for  employment  and 
self-employment  tax  purposes,  the 
regulations  under  sections  1402(a). 
3121(a),  3231(e),  and  3306(b)  were 
clarified  to  reference  §  1.7872-15  as 
well  as  §1.61-22. 

5.  Gift  Tax  Treatment  of  Split-Dollar 
Life  Insurance  Arrangements 

The  final  regulations  apply  for  gift  tax 
purposes,  including  private  split-dollar 
life  insurance  arrangements.  Thus,  if  an 
irrevocable  life  insurance  trust  is  the 
owner  of  the  life  insurance  contract 
underlying  the  split-dollar  life 
insurance  arrangement,  and  a 
reasonable  person  would  expect  that  the 
donor,  or  the  donor's  estate,  will  recover 
an  amount  equal  to  the  donor's 
premium  payments,  those  premium 
payments  are  treated  as  loans  made  by 
the  donor  to  the  trust  and  are  subject  to 
§  1.7872-15.  In  such  a  case,  payment  of 
a  premium  by  the  donor  is  treated  as  a 
split-dollar  loan  to  the  trust  in  the 
amount  of  the  premium  payment.  If  the 
loan  is  repayable  upon  the  death  of  the 
donor,  the  term  of  the  loan  is  the 
donor's  life  expectancy  determined 
under  the  appropriate  table  under 
§  1.72-9  as  of  the  date  of  the  payment 
and  the  value  of  the  gift  is  the  amount 
of  the  premium  payment  less  the 
present  value  (determined  under  section 
7872  and  §  1.7872-15)  of  the  donor's 
right  to  receive  repayment.  If,  however, 
the  donor  makes  premium  payments 
that  are  not  split-dollar  loans,  then  the 


premium  payments  are  governed  by 
general  gift  tax  principles.  In  such  a 
case,  with  each  premium  payment,  the 
donor  is  treated  as  making  a  gift  to  the 
trust  equal  to  the  amount  of  diat 
payment. 

Different  rules  apply,  however,  if  the 
donor  is  treated  under  §  1.61-22(c)  as 
the  owner  of  the  life  insurance  contract 
underlying  the  split-dollar  life 
insurance  arrangement.  Under  these 
circumstances,  the  donor  is  treated  as 
making  a  gift  to  the  trust.  The  value  of 
the  gift  is  the  value  of  the  economic 
benefits  provided  to  the  trust,  less  the 
amoiint  of  any  premium  paid  by  the 
trustee.  For  example,  assume  that  under 
the  terms  of  the  split-dollar  life 
insurance  arrangement,  on  termination 
of  the  arrangement  or  the  donor's  death, 
the  donor  or  donor's  estate  is  entitled  to 
receive  an  amount  equal  to  the  greater 
of  the  aggregate  premiiuns  paid  by  the 
donor  or  the  cash  surrender  value  of  the 
contract.  In  this  case,  the  donor  makes 
a  gift  to  the  trust  equal  to  the  cost  of  the 
current  life  insurance  protection 
provided  to  the  trust  less  any  premium 
'  amount  paid  by  the  trustee.  (Thus,  a 
payment  by  the  donor  will  not 
constitute  a  gift  if  the  trust  pays  the 
portion  of  the  premium  equal  to  the  cost 
of  the  current  life  insurance  protection 
and  the  donor  pays  the  balance  of  the 
premium.)  On  the  other  hand,  if  the 
donor  or  the  donor's  estate  is  entitled  io. 
receive  an  amount  equal  to  the  lesser  of 
the  aggregate  premiums  paid  by  the 
donor,  or  the  cash  surrender  value  of  the 
contract,  the  amount  of  the  economic 
benefits  provided  to  the  trust  by  the 
donor  equals  the  cost  of  any  current  life 
insurance  protection  provided  to  the 
trust,  the  amount  of  policy  cash  value  to 
which  the  trust  has  current  access  (to 
the  extent  that  such  amount  was  not 
actually  taken  into  account  for  a  prior 
taxable  year),  and  the  value  of  any  other 
economic  benefits  provided  to  the  trust 
(to  the  extent  not  actually  taken  into 
account  for  a  prior  taxable  year).  The 
value  of  the  donor's  gift  of  econoinic 
benefits  equals  the  value  of  those 
economic  benefits  provided  to  the  trust 
for  the  year  minus  the  amount  of 
premiums  paid  by  the  trustee. 

As  discussed  earlier,  the  final 
regulations  treat  the  donor  as  the  owner 
of  a  life  insurance  contract  where  the 
donee  is  named  as  the  policy  owner  if, 
under  the  split-dollar  life  insurance 
arrangement,  the  only  economic  benefit 
provided  to  the  donee  by  the  donor 
under  the  arrangement  is  the  value  of 
current  life  insurance  protection.  Any 
amount  paid  by  a  donee,  directly  or 
indirectly,  to  the  donor  for  such  current 
life  insurance  protection  would 


generally  be  included  in  the  donor's 
gross  income. 

Where  the  donor  is  the  owner  of  the 
life  insurance  contract  that  is  part  of  the 
split-dollar  life  insurance  arrangement, 
amounts  received  by  the  irrevocable 
insurance  trust  (either  directly  or 
indirectly)  under  the  contract  (for 
example,  as  a  policy  owner  dividend  or 
proceeds  of  a  specified  policy  loan)  are 
treated  as  gifts  by  the  donor  to  the 
irrevocable  insurance  trust  as  provided 
in  §  1.61-22(e).  The  donor  must  also 
treat  as  a  gift  to  the  trust  the  amount  set 
forth  in  §  1.61-22(g)  upon  the  transfer  of 
the  life  insurance  contract  (or  undivided 
interest  therein)  from  the  donor  to  the 
trust. 

The  gift  tax  consequences  of  the 
transfer  of  an  interest  in  a  life  insurance 
contract  to  a  third  party  will  continue  to 
be  determined  under  established  gift  tax 
principles  notwithstanding  who  is 
treated  as  the  owner  Si  the  life 
'  insuraiice  contract  under  the  final 
regulations.  See.  for  example.  Rev.  Rul. 
81-198  (1981-2  C.B.  188).  Similarly,  for 
estate  tax  purposes,  regardless  of  who  is 
treated  as  the  owner  of  a  life  insurance 
contract  under  the  final  regulations,  the 
inclusion  of  the  policy  proceeds  in  a 
decedent's  gross  estate  will  continue  to 
be  determined  lAider  section  2042. 
Thus,  the  policy  proceeds  will  be 
included  in  the  decedent's  gross  estate 
under  section  2042(1)  if  receivable  by 
the  decedent's  executor,  or  under 
section  2042(2)  if  the  policy  proceeds 
are  receivable  by  a  beneficiary  other 
than  the  decedent's  estate  and  the 
decedent  possessed  any  incidents  of 
ownership  with  respect  to  the  policy. 
One  commentator  requested  that  these 
regulations  address  the  extent  to  which 
a  decedent's  interest  in  a  co-owned 
policy  is  included  in  that  decedent's 
gross  estate  under  section  2042,  but  the 
IRS  and  Treasury*  believe  that  issue  is 
beyond  the  scope  of  these  regulations 
and  may  be  addressed  in  future 
guidance. 

6.  Effective  Date  and  Obsolescence  of 
Prior  Guidance 

These  final  regulations  apply  to  any  - 
split-dollar  life  insurance  arrangement 
entered  into  after  September  17,  2003. 
Additionally,  these  final  regulations 
apply  to  any  split-dollar  life  insurance 
arrangement  entered  into  on  or  before 
September  17,  2003  if  the  arrangement 
is  materially  modified  after  September 
17,  2003.  However,  a  split-dollar  life 
insurance  arrangement  that  is  otherwise 
described  in  Section  IV.  Paragraph  4  of 
Notice  2002-8  (2002-1  C.B.  398)  will 
not  be  treated  as  materially  modified  for 
these  purposes  if  the  change  in  the  split- 
dollar  life  insurance  arrangement  is 
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made  solely  to  comply  with  Section  IV, 
Paragraph  4  of  Notice  2002-8. 

These  final  regulations  provide  a  non- 
exclusive list  of  changes  that  will  not 
result  in  a  material  modification  for 
purposes  of  the  effective  date.  For 
example,  the  final  regulations  provide 
that  a  change  solely  in  the  mode  of 
premium  payment  or  a  change  solely  in 
the  interest  rate  payable  on  a  policy  loan 
under  the  life  insurance  contract  will 
not  be  treated  as  a  material 
modification. 

The  2002  and  2003  proposed 
regulations  provided  rules  under  which 
taxpayers  were  permitted  to  rely  on  the 
2002  and  2003  proposed  regulations  for 
arrangements  entered  into  on  or  before 
September  17,  2003.  This  reliance  also 
was  intended  to  be  available  in 
circiunstances  under  which  taxpayers 
relied  on  the  proposed  regulations  to 
determine  that  the  arrangement  would 
not  be  subject  to  the  proposed 
regulations  (for  example,  if  the 
arrangement  does  not  fall  with  the 
definition  of  a  ^plit-dollar  life  insurance 
arrangement). 

Concurrent  with  the  publication  of 
these  final  regulations  in  the  Federal 
Register,  the  IRS  and  Treasiuy  are 
issuing  Rev.  Rul.  2003-105  (2003-40 
l.R.B.)  to  obsolete  certain  revenue 
rulings  with  respect  to  split-dollar  life 
insurance  arrangements  entered  into  or 
materially  modified  after  September  17, 
2003. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  flexibility  assessment  is  not 
required.  It  is  hereby  certified  that  the 
collection  of  information  requirements 
in  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  regulations  merely  require  a 
taxpayer  to  prepare  a  written 
representation  that  contains  minimal 
information  (if  the  loan  provides  for 
nonrecoiu^e  payments)  or  a  projected 
payment  schedule  (if  the  loan  provides 
for  contingent  payments).  In  addition, 
the  preparation  of  these  documents 
should  take  no  more  than  .28  hours  per 
taxpayer.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (3  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  this 
regulation  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business.  The 


for  Advocacy  did  not 
comments  on  the 


Chief  Counsql 
submit  any 
regulations. 

Drafting  Infa  rmation 

•The  princi]  »al  authors  of  these  final 
regulation»-a  e  Rebecca  Asta  of  the 
Office  of  Associate  Chief  Counsel 
(Financial  Institutions  and  Products), 
Lane  Damazc  of  the  Office  of  Associate 
Chief  Coimse  1  (Passthroughs  and 
Special  Indui  tries),  Elizabeth  Kaye  of 
the  Office  of  \ssociate  Chief  Counsel 
(Income  Tax  md  Accounting),  Erinn 
Madden  of  th  e  Office  of  Associate  Chief 


Counsel  (Tax 
Entities),  anc 
-the  Office  of 


Exempt  and  Governmental 
Krishna  Vallabhaneni  of 
\ssociate  Chief  Counsel 


(Corporate).  1  lowever,  other  personnel 


fr.  m  the  IRS 


md  Treasury  Department 


participated  n  their  development. 
List  of  Subjects 


26  CFR  Part : 

Income 
recordkeepin  i 

26  CFR  Part 


Employme  it 
Penalties,  Pel  isions 
Reporting  ani  1 
requirements , 
Unemployment 


5,  Reporting  and 
requirements. 


V    1 


taxes,  Income  taxes, 

,  Railroad  retirement, 
recordkeeping 
Social  security, 

compensation. 


26  CFR  Part  i02 

Reporting  s  nd  recordkeeping 
requirements 

Proposed  Aiqendments  to  the 
Regulations 

■  Accordingl  ^ 
602  are  amen  ded 


,26  CFR  parts  l,3i,  and 
as  follows: 


PART  1— INOOME  TAXES 

■  Paragraph  tt.  The  authority  citation  for 
part  1  is  amended  to  read  in  part  as 
follows: 

Authority:  ik  U.S.C.  7805  *  *  * 
Section  1.7872-15  also  issued  under  26 
U.S.C.  1275  anb  7872.  *   *   * 

■  Par.  2.  Section  1.61-2  is  amended  by: 

■  1.  Redesigmting  pciragraphs 
(d)(2)(ii)(a)  aad  [b]  as  paragraphs 
(d)(2)(ii)(A)  ^d  (B),  respectively. 

■  2.  Adding  two  sentences  immediately 
following  tha  second  sentence  in  newly 
designated  paragraph  (d)(2)(ii)(A). 

The  additions  read  as  follows: 

§1.61-2    Conlpensatlon  for  services, 

including  feesj 

items. 


(d)*  * 

(2)*  * 
-  (ii)(A)Cosi 
of  the  emplo 
an  employee 


commissions,  and  similar 


o/7i/e  insurance  on  the  life 
ee.  *  *  *  For  example,  if 
or  independent  contractor 


is  the  owner  (as  defined  in  §  1.61- 
22(c)(1))  of  a  life  insurance  contract  and 
the  pajmients  with  regard  to  such 
contract  are  not  split-dollar  loans  under 
§  1.7872-15(b)(l),  the  employee  or 
independent  contractor  must  include  in 
income  the  amount  of  any  such 
payments  by  the  employer  or  service 
recipient  with  respect  to  such  contract 
during  any  year  to  the  extent  that  the 
employee's  or  independent  contractor's 
rights  to  the  life  insurance  contract  are 
substantially  vested  (within  the 
meaning  of  §  1.83-3{b)).  This  result  is 
the  same  regardless  of  whether  the 
employee  or  independent  contractor  has 
at  all  times  been  the  owner  of  the  life 
insurance  contract  or  the  contract 
previously  has  been  owned  by  the 
employer  or  service  recipient  as  part  of 
a  split-dollar  life  insurance  arrangement 
(as  defined  in  §  1.61-22(b)(l)  or  (2))  and 
was  transferred  by  the  employer  or 
service  recipient  to  the  employee  or 
independent  contractor  under  §  1.61- 
22(g).  *  *  * 
***** 

■  Par.  3.  Section  1.61-22  is  added  to 
read  as  follows: 

§  1 .61-22    Taxation  of  split-dollar  life 
insurance  arrangements. 

(a)  Scope — (1)  In  general.  This  section 
provides  rules  for  the  taxation  of  a  split- 
dollar  life  insurance  arrangement  for 
purposes  of  the  income  tax,  the  gift  tax, 
the  Federal  Insurance  Contributions  Act 
(FICA),  the  Federal  Unemployment  Tax 
Act  (FUTA),  the  Railroad  Retirement 
Tax  Act  (RRTA),  and  the  Self- 
Employment  Contributions  Act  of  1954 
(SECA).  For  the  Collection  of  Income 
Tax  at  Source  on  Wages,  this  section 
also  provides  rules  for  the  taxation  of  a 
split-dollar  life  insurance  arrangement, 
other  than  a  payment  under  a  split- 
doilar  life  insurance  arrangement  that  is 
a  split-dollar  loan  under  §  1.78  72- 
15(b)(1).  A  split-dollar  life  insurance 
arrangement  (as  defined  in  paragraph  (b) 
of  this  section)  is  subject  to  the  rules  of 
paragraphs  (d)  through  (g)  of  this 
section,  §  1.7872-15,  or  general  tax 
rules.  For  rules  to  determine  which 
rules  apply  to  a  split-dollar  life 
insurance  arrangement,  see  paragraph 
(b)(3)  of  this  section. 

(2  J  Overview.  Paragraph  (b)  of  this 
section  defines  a  split-dollar  life 
insurance  arrangement  and  provides 
rules  to  determine  whether  an 
arrangement  is  subject  to  the  rules  of 
paragraphs  (d)  through  (g)  of  this 
section,  §  1.7872-15,  or  general  tax 
rules.  Paragraph  (c)  of  this  section 
defines  certain  other  terms.  Paragraph 
(d)  of  this  section  sets  forth  rules  for  the 
taxation  of  economic  benefits  provided 
under  a  split-dollar  life  insurance 
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arrangement.  Paragraph  (e)  of  this 
section  sets  forth  rules  for  the  taxation 
of  amounts  received  under  a  life 
insurance  contract  that  is  part  of  a  split- 
dollar  life  insurance  arrangement. 
Paragraph  (f)  of  this  section  provides 
rules  for  additional  tax  consequences  of 
a  split-dollar  life  insurance 
arrangement,  including  the  treatment  of 
death  benefit  proceeds.  Paragraph  (g)  of 
this  section  provides  rules  for  the 
transfer  of  a  life  insurance  contract  (or 
an  undivided  interest  in  the  contract) 
that  is  part  of  a  split-dollar  life 
insurance  arrangement.  Paragraph  (h)  of 
this  section  provides  examples 
illustrating  the  application  of  this 
section.  Paragraph  (j)  of  this  section 
provides  the  effective  date  of  thfs 
section. 

(b)  Split-dollar  life  insurance 
arrangement — (1)  In  general.  A  split- 
dollar  life  insurance  arrangement  is  any 
arrangement  between  an  owner  and  a 
non-owner  of  a  life  insurance  contract 
that  satisfies  the  following  criteria — 

(i)  Either  party  to  the  arrangement 
pays,  directly  or  indirectly,  all  or  any 
portion  of  the  premiums  on  the  life 
insurance  contract,  including  a  payment 
by  means  of  a  loan  to  the  other  party 
that  is  secured  by  the  life  insurance 
contract; 

(ii)  At  least  one  of  the  peirties  to  the 
arrangement  paying  premiums  under 
paragraph  (b)(l)(i)  of  this  section  is 
entitled  to  recover  (either  conditionally 
or  unconditionally)  all  or  any  portion  of 
those  premiums  and  such  recovery  is  to 
be  made  from,  or  is  secured  by,  the 
proceeds  of  the  life  insurance  contract; 
and 

(iii)  The  arrangement  is  not  part  of  a 
group-term  life  insurance  plan 
described  in  section  79  unless  the 
group-term  life  insurance  plan  provides 
permanent  benefits  to  employees  (as 
defined  in  §1.79-0). 

(2)  Special  rule — (i)  In  general.  Any 
arrangement  between  an  owner  and  a 
non-owner  of  a  life  insurance  contract  is 
treated  as  a  split-dollar  life  insurance 
arrangement  (regardless  of  whether  the 
criteria  of  paragraph  (b)(1)  of  this 
section  are  satisfied)  if  the  arrangement 
is  described  in  paragraph  (b)(2)(ii)  or 
(iii)  of  this  section. 

(ii)  Compensatory  arrangements.  An 
arrangement  is  described  in  this 
paragraph  (b)(2)(ii)  if  the  following 
criteria  are  satisfied — 

(A)  The  arrangement  is  entered  into  in 
cormection  with  the  performance  of 
services  and  is  not  part  of  a  group-term 
life  insurance  plan  described  in  section 
79; 

(B)  The  employer  or  service  recipient 
pays,  directly  or  indirecUy,  all  or  any 
portion  of  the  premiums;  and 


(C)  Either— 

[1]  The  beneficiary  of  all  or  any 
portion  of  the  death  benefit  is 
designated  by  the  employee  or  service 
provider  or  is  any  person  whom  the 
employee  or  service  provider  would 
reasonably  be  expected  to  designate  as 
the  beneficiary;  or 

[2)  The  employee  or  service  provider 
has  any  interest  in  the  policy  cash  value 
of  the  life  insurance  contract. 

(iii)  Shareholder  arrangements.  An 
arrangement  is  described  in  this  . 
paragraph  (b)(2)(iii)  if  the  following 
criteria  are  satisfied — 

(A)  The  arrangement  is  entered  into 
between  a  corporation  and  another 
person  in  that  person's  capacity  as  a 
shareholder  in  the  corporation; 

(B)  The  corporation  pays,  directly  or 
indirectly,  all  or  any  portion  of  the 
premiums;  and 

(C)  Either— 

(1)  The  beneficiary  of  all  or  any 
portion  of  the  death  benefit  is 
designated  by  the  shareholder  or  is  any 
person  whom  the  shareholder  would 
reasonably  be  expected  to  designate  as 
the  beneficiary;  or 

(2)  The  shareholder  has  any  interest 
in  the'policy  cash  value  of  the  life 
insurance  contract. 

(3)  Determination  of  whether  this 
section  or§l. 7872-1 5  applies  to  a  split- 
dollar  life  insurance  arrangement — (i) 
Split-dollar  life  insurance  arrangements 
involving  split-dollar  loans  under 
§1.7872-15.  Except  as  provided  in 
paragraph  (b)(3)(ii)  of  this  section, 
paragraphs  (d)  through  (g)  of  this  section 
do  not  apply  to  any  split-dollar  loan  as 
defined  in  §  1.7872-15(b)(l).  Section 
1.7872-15  applies  to  any  such  loan.  See 
paragraph  (b)(5)  of  this  section  for  the 
treatment  of  a  payment  made  by  a  non- 
owner  under  a  split-dollar  life  insurance 
arrangement  if  the  payment  is  not  a 
split-dollar  loan. 

(ii)  Exceptions.  Paragraphs  (d) 
through  (g)  of  this  section  apply  (and 
§  1.7872-15  does  not  apply)  to  any  split- 
dollar  life  insurance  arrangement  if — 

(A)  The  arrangement  is  entered  into  in 
connection  with  the  performance  of 
services,  and  the  employer  or  service 
recipient  is  the  owner  of  the  life 
insiuance  contract  (or  is  treated  as  the 
owner  of  the  contract  under  paragraph 
(c)(l){ii)(A)(J)  of  this  section);  or 

(B)  The  arrangement  is  entered  into 
between  a  donor  and  a  donee  (for 
example,  a  life  insurance  trust)  and  the 
donor  is  the  owner  of  the  life  insurance 
contract  (or  is  treated  as  the  owner  of 
the  contract  under  paragraph 
(c)(l)(ii)(A)(2)  of  this  section). 

(4)  Consistency  requirement.  A  split- 
dollar  life  insurance  arrangement 
described  in  paragraph  (b)(1)  or  (2)  of 


this  section  must  be  treated  in  the  same 
manner  by  the  owner  and  the  non- 
owner  of  the  life  insurance  contract 
under  either  the  rules  of  this  section  or 
§  1.7872-15.  In  addition,  the  owner  and 
non-owner  must  fully  account  for  all 
amounts  under  the  arrangement  under 
paragraph  (b)(5)  of  this  section, 
paragraphs  (d)  through  (g)  of  this 
section,  or  §1.7872-15. 

(5)  Non-owner  payments  that  are  not 
split-dollar  loans.  If  a  non-owner  of  a 
life  insurance  contract  makes  premium 
payments  (directly  or  indirectly)  under 
a  split-dollar  life  insurance 
arrangement,  and  the  payments  are 
neither  split-dollar  loans  nor 
consideration  for  economic  benefits 
described  in  paragraph  (d)  of  this 
section,  then  neither  the  rules  of 
paragraphs  (d)  through  (g)  of  this  section 
nor  the  rules  in  §  1.7872-15  apply  to 
such  payments.  Instead,  general  income 
tax,  employment  tax,  self-employment 
tax.  and  gift  tax  principles  apply  to  the 
premium  payments.  See.  for  example, 
§1.61-2(d)(2)(ii)(A). 

(6)  Waiver,  cancellation,  or 
forgiveness.  If  a  repayment  obligation 
described  in  §  1.7872-1 5(a)(2)  is 
waived,  cancelled,  or  forgiven  at  any 
time,  then  the  parties  must  take  the 
amount  waived,  cancelled,  or  forgiven 
into  account  in  accordance  with  the 
relationships  between  the  parties  (for 
example,  as  compensation  in  the  case  of 
an  employee-employer  relationship). 

(7)  Change  in  the  owner.  If  payments 
made  by  a  non-owner  to  an  owner  were 
treated  as  split-dollar  loans  imder   . 

§  1.7872-15  and  the  split-dollar  life 
insurance  arrangement  is  modified  such 
that,  after  the  modification,  the  non- 
ovsrner  is  the  owner  (within  the  meaning 
of  paragraph  (c)(1)  of  this  section)  of  the 
life  insurance  cpntract  under  the 
arrangement,  paragraphs  (d)  through  (g) 
of  this  section  apply  to  the  split-dollar 
life  insurance  arrangement  from  the  date 
of  the  modification.  The  payments  made 
(both  before  and  after  the  modification) 
are  not  treated  as  split-dollar  loans 
under  §  1 .7872-15  on  or  after  the  date 
of  the  modification.  The  non-owner  of 
the  life  insurance  contract  under  the 
modified  split-dollar  life  insurance 
arrangement  must  fully  take  into 
account  all  economic  benefits  provided 
under  the  arrangement  under  paragraph 
(d)  of  this  section  on  or  after  the  date  of 
the  modification.  For  the  treatment  of  a 
transfer  of  the  contract  when  the 
unmodified  arrangement  is  governed  by 
paragraphs  (d)  through  (g)  of  this 
section,  see  paragraph  (g)  of  this  section. 

(c)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 
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U)  Owner — (i)  In  general.  With 
respect  to  a  life  insiirance  contract,  the 
person  named  as  the  policy  owner  of 
such  contract  generally  is  the  owner  of 
such  contract.  If  two  or  more  persons 
are  named  as  policy  owners  of  a  life 
insinance  contract  and  each  person  has, 
at  all  times,  all  the  incidents  of 
ownership  with  respect  to  an  imdivided 
interest  in  the  contract,  each  person  is 
treated  as  the  owner  of  a  separate 
contract  to  the  extent  of  such  person's 
imdivided  interest.  If  two  or  more 
persons  are  named  as  policy  owners  of 
a  life  insurance  contract  but  each  person 
does  not  have,  at  all  times,  all  the 
incidents  of  ownership  with  respect  to 
an  undivided  interest  in  the  contract,' 
the  person  who  is  the  first-named  policy 
owner  is  treated  as  the  owner  of  the 
entire  contract. 

(ii)  Special  rule  for  certain 
arrangements — (A)  In  general. 
Notwithstanding  paragraph  (c)(l)(i)  of 
this  section — 

(1)  An  employer  or  service  recipient 
is  treated  as  the  owner  of  a  life 
insurance  contract  imder  a  split-dollar 
life  insurance  arrangement  that  is 
entered  into  in  connection  with  the 
performance  of  services  if,  at  all  times, 
the  only  economic  benefit  that  will  be 
provided  under  the  arrangement  is 
ciurent  life  insurance  protection  as 
described  in  paragraph  (d)(3)  of  this 
section;  and 

(2)  A  donor  is  treated  as  the  owner  of 
a  life  insurance  contract  under  a  split- 
dollar  life  insurance  arrangement  that  is 
entered  into  between  a  donor  and  a 
donee  (for  example,  a  life  insurance 
trust)  if,  at  all  times,  the  only  economic 
benefit  that  will  be  provided  under  the 
arrangement  is  current  life  insinance 
protection  as  described  in  paragraph 
(d)(3)  of  this  section. 

(B)  Modifications.  If  an  arrangement 
described  in  paragraph  (c)(l)(ii)(A)  of 
this  section  is  modified  such  that  the 
arrangement  is  no.  longer  described  in 
paragraph  (c)(l)(ii)(A)  of  this  section, 
the  following  rules  apply: 

(2)  If,  immediately  uter  such 
modification,  the  employer,  service 
recipient,  or  donor  is  the  owner  of  the 
life  insurance  contract  tmder  the  split- 
dollar  life  insurance  arrangement 
(determined  without  regard  to 
paragraph  (c)(l)(ii)(A)  of  this  section), 
the  employer,  service  recipient,  or 
donor  continues  to  be  treated  as  the 
owner  of  the  life  insurance  contract. 

{2)  If,  immediately  after  such 
modification,  the  employer,  service 
recipient,  or  donor  is  not  the  ownw  of 
the  life  insurance  contract  imder  the 
split-dollar  life  insurance  arrangement 
(determined  without  regard  to 
paragraph  (c)(l)(ii)(A)  of  this  section). 


the  employe] ,  service  recipient,  or 
donor  is  trea  ed  as  having  made  a 
transfer  of  thfe  entire  life  insurance 
contract  to  the  employee,  service 
provider,  or  Aonee  imder  the  rules  of 
paragraph  (gj  of  this  section  as  of  the 
date  of  such  modification. 

(5)  For  purposes  of  this  paragraph 
(c)(l)(ii)(B),  entering  into  a  successor 
split-dollar  l|Fe  insurance  arrangement 
that  has  the  qffect  of  providing  any 
economic  benefit  in  addition  to  that 
described  in  paragraph  (d)(3)  of  this 
section  is  trei  ited  as  a  modification  of 
the  prior  spli  t-doUar  life  insurance 
arrangement, 

(iii)  Attribution  rules  for 
compensatoi  y  arrangements.  For 
purposes  of  t  lis  section,  if  a  split-dollar 
life  insm-anci  arrangement  is  entered 
into  in  conn<  ction  with  the  performance 
of  services,  t  le  employer  or  service 
recipient-is  ti  eated  as  the  owner  of  the 
life  insuranci  (  contract  if  the  owner 
(within  the  i^eaning  of  peuagraph 
(c)(l)(i)  of  this  section)  of  the  life 
insurance  co  itract  under  the  split-dollar 
life  insuranci  >  arrangement  is — 

(A)  A  trust  described  in  section 
402(b); 

(B)  A  trust  that  is  treated  as  owned 
(within  the  n  leaning  of  sections  671 
through  677)  by  the  employer  or  the 
service  recip  ent; 

(C)  A  welfs  re  benefit  fund  within  the 
meaning  of  s  iction  419(e)(1);  or 

(D)  A  mem  )er  of  the  employer  or 
service  recip  ent's  controlled  group 
(within  the  n  leaning  of  section  414(b)) 
or  a  trade  or  )usiness  that  is  under 
common  con  trol  with  the  employer  or 
service  recip  ent  (within  the  meaning  of 
section  414(£ )). 

(iv)  Life  im  urance  contracts  owned  by 
partnerships  [Reserved] 
,  (2)  Non-ow  ner — (i)  Definition.  V/ith 
respect,  to  a  1  f e  insurance  contract,  a 
non-owner  is  any  person  (other  than  the 
owner  of  sue  i  contract  imder  paragraph 
(c)(1)  of  this  I  lection)  that  has  any  direct 
or  indirect  in  terest  in  such  contract  (but 
not  includin]  ;  a  life  insurance  company 
acting  only  i^  its  capacity  as  the  issuer 
of  a  life  insurance  contract). 

(ii)  Example.  The  following  example 
illustrates  th^  provisions  of  this 
paragraph  (c|(2): 

ExQmple.  (i)  On  January  1,  2009,  Employer 
R  and  Trust  T,|aii  irrevocable  life  insurance 
trust  that  is  not  treated  under  sections  671 
through  677  a^  owned  by  a  grantor  or  other 
person,  enter  itito  a  split-dollar  life  insurance 
arrangement  ii|  connection  with  the 
performance  o^  services  under  which  R  will 
pay  all  the  prefniums  on  the  life  insurance 
contract  until  he  termination  of  the 
arrangement  o '  the  death  of  E,  an  employee 
of  R.  C,  the  bei  leficiary  of  T,  is  E's  child.  R 
is  the  owner  o  the  contract  under  paragraph 


(c)(l)(i)  of  this  section.  E  is  the  insured  under 
the  life  insurance  contract.  Upon  termination 
of  the  arrangement  or  E's  death,  R  is  entitled 
to  receive  the  lesser  of  the  aggregate 
premiums  or  the  policy  cash  value  of  the 
contract  and  T  will  be  entitled  to  receive  any 
remaining  amoimts.  Under  the  terms  of  the 
arrangement  and  applicable  state  law,  the 
policy  cash  value  is  fidly  accessible  by  R  and 
R's  creditors  but  T  has  the  right  to  borrow  or 
withdraw  at  any  time  the  portion  of  the 
policy  cash  value  exceeding  the  amoimt 
payable  to  R. 

(ii)  Because  E  and  T  each  have  an  indirect 
interest  in  the  life  insurance  contract  that  is 
part  of  the  split-dollar  Ufe  insurance 
arrangement,  each  is  a  non-owner  under 
paragraph  (c)(2](i)  of  this  section.  E  and  T 
each  are  provided  economic  benefits 
described  in  paragraph  (d)(2)  of  this  section 
pursuant  to  the  split-dollar  life  insurance 
arrangement.  Economic  benefits  are  provided 
by  owner  R  to  E  as  a  payment  of 
compensation,  and  separately  provided  by  E 
to  T  as  a  gift. 

(3)  Transfer  of  entire  contract  or 
undivided  interest  therein.  A  transfer  of 
the  ownership  of  a  life  insurance 
contract  (or  an  undivided  interest  in 
such  contract)  that  is  part  of  a  split- 
dullar  life  insurance  arrangement  occurs 
on  the  date  that  a  non-owner  becomes 
the  owner  (within  the  meaning  of 
paragraph  (c)(1)  of  this  section)  of  the 
entire  contract  or  of  an  undivided 
interest  in  the  contract. 

(4)  Undivided  interest.  An  undivided 
interest  in  a  life  insurance  contract 
consists  of  an  identical  fractional  or 
percentage  interest  or  share  in  each 
right,  benefit,  and  obligation  with 
respect  to  the  contract.  In  the  case  of 
any  arrangement  purporting  to  create 
undivided  interests  where,  in  substance, 
the  rights,  benefits  or  obligations  are 
shared  to  any  extent  among  the  holders 
of  such  interests,  the  arrangement  will 
be  treated  as  a  split-dollar  life  insurance 
arrangement. 

(5)  Employment  tax.  The  term 
employment  tax  means  any  tax  imposed 
by,  or  collected  under,  the  Federal 
Insmance  Contributions  Act  (FICA),  the 
Federal  Unemployment  Tax  Act 
(FUTA),  the  Railroad  Retirement  Tax 
Act  (RRTA),  and  the  Collection  of 
Income  Tax  at  Source  on  Wages. 

(6)  Self-employment  tax.  Tlie  term 
self-employment  tax  means  the  tax 
imposed  by  the  Self-Employment 
Contributions  Act  of  1954  (SECA). 

(d)  Economic  benefits  provided  under 
a  split-dollar  life  insurance 
arrangement — (1)  In  general.  In  the  case 
of  a  split-dollar  life  insurance 
arrangement  subject  to  the  rules  of 
paragraphs  (d)  through  (g)  of  this 
section,  economic  b^efits  are  treated  as 
being  provided  to  the  non-owner  of  the 
life  insurance  contract.  The  non-owner 
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(and  the  owner  for  gift  and  employment 
tax  purposes)  must  take  into  account  the 
full  value  of  all  economic  benefits 
described  in  paragraph  (d)(2)  of  this 
section,  reduced  by  the  consideration 
paid  directly  or  indirectly  by  the  non- 
owner  to  the  owner  for  those  economic 
benefits.  Depending  on  the  relationship 
between  the  owner  and  the  non-owner, 
the  economic  benefits  may  constitute  a 
payment  of  compensation,  a  distribution 
under  section  301,  a  contribution  to 
capital,  a  gift,  or  i  transfer  having  a 
different  tax  chaj  acter.  Further, 
depending  on  the  relationship  between 
or  among  a  non-owner  and  one  or  more 
other  persons  (including  a  non-owner  or 
non-owners),  the  economic  benefits  may 
be  treated  as  provided  from  the  ovimer 
to  the  non-owner  and  as  separately 
provided  ft'om  the  non-owner  to  such 
other  person  or  persons  (for  example,  as 
a  payment  of  compensation  from  an 
employer  to  an  employee  and  as  a  gift 
from  the  einployee  to  the  employee's 
child). 

(2)  Vd7ue  of  economic  benefits.  The 
value  of  the  economic  benefits  provided 
to  a  non-owner  for  a  taxable  year  under 
the  arrangement  equals — 

(i)  The  cost  of  current  life  insurance 
protection  provided  to  the  non-owner  as 
determined  under  paragraph  (d)(3)  of 
this  section; 

(ii)  The  amount  of  policy  cash  value 
to  which  the  non-owner  has  current 
access  within  the  meaning  of  paragraph 
(d)(4)(ii)  of  this  section  (to  the  extent 
that  such  amount  was  not  actually  taken 
into  account  for  a  prior  taxable  year); 
and 

(iii)  The  value  of  any  economic 
benefits  not  described  in  paragraph 
(d)(2)(i)  or  (ii)  of  this  section  provided 
to  the  non-owner  (to  the  extent  not 
actually  taken  into  account  for  a  prior 
taxable  year). 

(3)  Current  life  insuivnce  protection — 
(i)  Amount  of  current  life  insumnce 
protection.  In  the  case  of  a  split-dollar 
life  insurance  arrangement  described  in 
paragraph  (d)(1)  of  this  section,  the 
amount  of  the  cvirrent  life  insurance 
protection  provided  to  the  non-owner 
for  a  taxable  year  (or  any  portion  thereof 
in  the  case  of  the  first  year  or  the  last 
year  of  the  arrangement)  equals  the 
excess  of  the  death  benefit  of  the  life 
insurance  contract  (including  paid-up 
additions  thereto)  over  the  total  amount 
payable  to  the  owner  (including  any 
outstanding  policy  loans  that  offset 
amounts  oUierwise  payable  to  the 
owner)  imder  the  split-dollar  life 
insurance  arrangement,  less  the  portion 
of  the  policy  cash  value  actually  taken 
into  account  imder  paragraph  (d)(1)  of 
this  section  or  paid  for  by  the  non- 
owner  under  paragraph  (d)(1)  for  the 


current  taxable  year  or  any  prior  taxable 
year. 

(ii)  Cost  of  current  life  insumnce 
protection.  The  cost  of  current  life 
insurance  protection  provided  to  the 
non-owner  for  any  year  (or  any  portion 
thereof  in  the  case  of  the  first  year  or  the 
last  year  of  the  arrangement)  equals  the 
amount  of  the  current  life  insurance 
protection  provided  to  the  non-owner 
(determined  under  paragraph  (d)(3)(i)  of 
this  section)  multiplied  by  the  life 
insurance  premium  factor  designated  or 
permitted  in  guidance  published  in  the 
Internal  Revenue  Bulletin  {s6e 
§601.601(d)(2)(ii)  of  this  chapter). 

(4)  Policy  cash  value — (i)  In  general. 
For  purposes  of  this  paragraph  (d), 
policy  cash  value  is  determined 
disregarding  surrender  charges  or  other 
similar  charges  or  reductions.  Policy 
cash  value  includes  policy  cash  value 
attributable  to  paid-up  additions. 

(ii)  Current  access.  For  purposes  of 
this  paragraph  (d),  a  non-owner  has 
current  access  to  that  portion  of  the 
policy  cash  value — 

(A).  To  which,  under  the  arrangement, 
the  non-owner  has  a  current  or  future 
right  and; 

(B)  That  currently  is  directly  or 
indirectly  accessible  by  the  non-owner, 
inaccessible  to  the  owner,  or 
inaccessible  to  the  owner's  general 
creditors. 

(5)  Valuation  date — (i)  General  rules. 
For  purposes  of  this  paragraph  (d),  tlie 
amount  of  the  current  life  insurance 
protection  and  the  policy  cash  value 
shall  be  determined  on  the  same 
valuation  date.  The  valuation  date  is  the 
last  day  of  the  non-owner's  taxable  year, 
unless  the  owner  and  non-owner  agree 
to  instead  use  the  policy  anniversary 
date  as  the  valuation  date. 
Notwithstanding  the  previous  sentence, 
if  the  split-dollar  life  insurance 
arrangement  terminates  during  the 
taxable  year  of  the  non-owner,  the  value 
of  such  economic  benefits  is  determined 
on  the  day  that  the  arrangement 
terminates. 

(ii)  Consistency  requirement.  The 
owner  and  non-owner  of  the  split-dollar 
arrangement  must  use  the  same 
valuation  date.  In  addition,  the  same 
valuation  date  must  be  used  for  all  years 
prior  to  termination  of  the  split-dollar 
life  insurance  arrangement  unless  the 
parties  receive  consent  of  the 
Commissioner  to  change  the  valuation 
date. 

(iii)  Artifice  or  device. 
Notwithstanding  paragraph  (d)(5)(i)  of 
this  section,  if  any  artifice  or  device  is 
used  to  imderstate  the  amount  of  any 
economic  benefit  on  the  valuation  date 
in  paragraph  (d)(5)(i)  of  this  section, 
then,  for  purposes  of  this  paragraph  (d). 


the  date  on  which  the  amount  of  the 
economic  benefit  is  determined  is  the 
date  on  which  the  amoimt  of  the 
economic  benefit  is  greatest  diuing  that 
taxable  year. 

(iv)  Special  rule  for  certain  taxes.  For 
purposes  of  employment  tax  (as  defined 
in  paragraph  (c)(5)  of  this  section),  self- 
employment  tax  (as  defined  in 
paragraph  (c)(6)  of  this  section),  and 
sections  6654  and  6655  (relating  to  the 
failure  to  pay  estimated  income  tax),  the 
portions  of  the  current  Ufe  insurance  * 
protection  and  the  policy  cash  value 
that  are  treated  as  provided  by  the 
owner  to  the  non-owner  shall  be  treated 
as  so  provided  on  the  last  day  of  the 
taxable  year  of  the  non-owner. 
Notwithstanding  the  previous  sentence, 
if  the  split-dollar  life  insurance 
arrangement  terminates  during  the 
taxable  year  of  the  non-owner,  such 
portions  of  the  current  Ufe  insurance 
protection  and  the  policy  cash  value 
shall  be  treated  as  so  provided  on  the 
dav  that  the  arrangement  terminates. 

(6)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d). 
Except  as  otherwise  provided,  both 
examples  assume  the  following  facts: 
employer  (R)  is  the  owner  (as  defined  in 
paragraph  (c)(l)(i)  of  this  section)  and 
employee  (E)  is  the  non-owner  (as 
defined  in  paragraph  (c)(2)(i)  of  this 
section)  of  a  life  insurance  contract  that 
is  part  of  a  split-dollar  life  insurance 
arrangement  that  is  subject  to  the 
provisions  of  paragraphs  (d)  through  (g) 
of  this  section;  the  contract  is  a  life 
insiu-ance  contract  as  defined  in  section 
7702  and  not  a  modified  endowment 
contract  as  defined  in  section  7702A;  R 
does  not  withdraw  or  obtain  a  loan  of 
any  portion  of  the  policy  cash  value  and 
does  not  surrender  any  portion  of  the 
life  insurance  contract;  the 
compensation  paid  to  E  is  reasonable;  E 
is  not  provided  any  economic  benefits 
described  in  paragraph  (d)(2)(iii)  of  this 
section;  E  does  not  make  any  premium 
payments;  E's  taxable  year  is  the 
calendar  year;  the  value  of  the  economic 
benefits  is  determined  on  the  last  day  of 
E's  taxable  year;  and  E  reports  on  E's 
Federal  income  tax  return  for  each  year . 
that  the  split-dollar  life  insurance 
arrangement  is  in  effect  the  amount  of 
income  required  to  be  reported  under 
paragraph  (d)  of  this  section.  The 
examples  are  as  follows: 

Example  1.  (i)  Facts.  On  January  1  of  year 
1,  R  and  E  enter  into  the  split-dollar  life 
insurance  arrangement.  Under  the 
arrangement,  R  pays  all  of  the  premiums  on 
the  life  insurance  contract  until  the 
termination  of  the  arrangement  or  E's  death. 
The  arrangement  provides  that  upon 
termination  of  the  arrangement  or  E's  death, 
R  is  entitled  to  receive  the  lesser  of  the 
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aggregate  premiums  paid  or  the  policy  cash 
value  of  the  contract  and  E  is  entitled  to 
receive  any  remaining  amounts.  Under  the 
terms  of  the  arrangement  and  applicable  state 
law,  the  policy  cash  value  is  fully  accessible 
by  R  and  R's  creditors  but  E  has  the  right  to 
borrow  or  withdraw  at  any  time  the  portion 
of  the  policy  cash  value  exceeding  the 
amount  payable  to  R.  To  fund  the 
arrangement,  R  purchases  a  life  insurance 
contract  with  constant  death  benefit 
protection  equal  to  $1,500,000.  R  makes 
premium  payments  on  the  life  insurance 
contract  of  $60,000  in  each  of  years  1,  2,  and 
3.  The  policy  cash  value  equals  $55,000  as 
of  December  31  of  year  1,  $140,000  as  of 
December  31  of  year  2,  and  $240,000  as  of 
December  31  of  year  3. 

(ii)  Analysis.  Under  the  terms  of  the  split- 
dollar  life  insurance  arrangement,  E  has  the 
right  for  year  1  and  all  subsequent  years  to 
borrow  or  withdraw  the  portion  of  the  policy 
cash  value  exceeding  the  amount  payable  to 
R.  Thus,  under  paragraph  (d)(4)(ii)  of  this 
section,  E  has  current  access  to  such  portion 
of  the  policy  cash  value  for  each  year  that  the 
arrangement  is  in  effect.  In  addition,  because 
R  pays  all  of  the  premiums  on  the  life 
insurance  contract,  R  provides  to  E  all  of  the 
economic  benefits  that  E  receives  under  the 
arrangement.  Therefore,  under  paragraph 
(d)(1)  of  this  section,  E  includes  in  gross 
income  the  value  of  all  economic  benefits 
described  in  paragraphs  (d)(2)(i)  and  (ii)  of 
this  section  provided  to  E  under  the 
arrangement. 

(iii)  Results  for  year  1.  For  year  1,  E  is 
provided,  under  paragraph  (d)(2)(ii)  of  this 
section,  $0  of  policy  cash  value  (excess  of 
$55,000  policy  cash  value  determined  as  of 
December  31  of  year  1  over  $55,000  payable 
to  R).  For  year  1,  E  is  also  provided,  imder 
paragraph  (d)(2)(i)  of  this  section,  current  life 
insurance  protection  of  $1,445,000 
($1,500,000  minus  $55,000  payable  to  R). 
Thus,  E  includes  in  gross  income  for  year  1 
the  cost  of  $1,445,000  of  current  life 
insuirance  protection. 

(iv)  Results  for  year  2.  For  year  2,  E  is 
provided,  under  paragraph  (d)(2)(ii)  of  this 
section,  $20,000  of  policy  cash  value 
($140,000  policy  cash  value  determined  as  of 
December  31  of  year  2  minus  $120,000 
payable  to  R).  For  year  2,  E  is  also  provided, 
under  paragraph  (d)(2)(i)  of  this  section, 
current  life  insurance  protection  of 
$1,360,000  ($1,500,000  minus  the  sum  of 
$120,000  payable  to  R  and  the  aggregate  of 
$20,000  of  policy  cash  value  that  E  actually 
includes  in  income  on  E's  year  1  and  year  2 
federal  income  tax  returns).  Thus,  E  includes 
in  gross  income  for  year  2  the  sum  of  $20,000 
of  policy  cash  value  and  the  cost  of 
$1,360,000  of  current  life  insurance 
protection. 

(v)  Results  for  year  3.  For  year  3,  E  is 
provided,  under  paragraph  (d)(2)(ii)  of  this 
section,  $40,000  of  policy  cash  value 
($240,000  policy  cash  value  determined  as  of 
December  31  of  year  3  minus  the  sum  of 
$180,000  payable  to  R  and  $20,000  of 
aggregate  policy  cash  value  that  E  actually 
included  in  gross  income  on  E's  year  1  and 
year  2  federal  income  tax  returns).  For  year 
3,  E  is  also  provided,  under  paragraph 
(d)(2)(i)  of  this  section,  current  life  insurance 


protection  of  II, 260,000  ($1,500,000  minus 
the  sum  of  $li  10,000  payable  to  R  and 
$60,000  of  ag{  regate  policy  cash  value  that  E 
actually  inclu  les  in  gross  income  on  E's  year 
1,  year  2,  and  feai  3  federal  income  tax 
returns).  Thus ,  E  includes  in  gross  income  for 
year  3  the  sun  of  $40,000  of  policy  cash 
value  and  the  cost  of  $1 ,260,000  of  current 
life  insurance  protection. 

Example  2.  i)  Facts.  The  facts  are  the 
same  as  in  Exi  imple  1  except  that  E  cannot 
directly  or  in(  irectly  access  any  portion  of 
the  policy  cas  i  value,  but  the  terms  of  the 
split-dollar  lil  5  insurance  arrangement  or 
applicable  state  law  provide  that  the  policy 
cash  value  in  ^xcess  of  the  amount  payable 
to  R  is  inacces  sible  to  R's  general  creditors. 

(ii)  Analysh .  Under  the  terms  of  the  split- 
dollar  life  insi  irance  arrangement  or 
applicable  sta  e  law,  the  portion  of  the  policy 
cash  value  exi  eeding  the  amount  payable  to 
R  is  inaccessil  le  to  R's  general  creditors  and 
E  has  a  curren  t  or  future  right  to  that  portion 
of  the  cash  va  ue.  Thus,  under  paragraph 
(d)(4)(ii)  of  th  s  section,  E  has  current  access 
to  such  portio  i  of  the  policy  cash  value  for 
each  year  that  the  arrangement  is  in  effect.  In 
addition,  beca  use  R  pays  all  of  the  premiums 
on  the  life  ins  irance  contract,  R  provides  tn 
E  all  of  the  eci  inomic  benefits  that  E  receives 
under  the  am  ngement.  Therefore,  under 
paragraph  (d)l  1)  of  this  section,  E  includes  in 
gross  income  he  value  of  all  economic 
benefits  descr  bed  in  paragraphs  (d)(2)(i)  and 
(ii)  of  this  seel  ion  provided  to  E  imder  the 
arrangement. 

(iii)  Resuh  s  for  years  1,  2  and  3.  The 
results  for  tti  is  example  are  the  same  as 
the  results  ii  Example  1 . 

(e)  Amour  ts  received  under  the 
contract — (1  In  general.  Except  as 
otherwise  pi  avided  in  paragraph  (f)(3) 
of  this  sectic  n,  any  amount  received 
under  a  life  nsurance  contract  that  is 
part  of  a  split-dollar  life  insurance 
arrangement  subject  to  the  rules  of 
paragraphs  ( 1)  through  (g)  of  this  section 
(including,  I  ut  not  limited  to,  a  policy 
owner  divid  ind,  proceeds  of  a  specified 
policy  loan  (  escribed  in  paragraph  (e)(2) 
of  this  sectic  n,  or  the  proceeds  of  a 
withdrawal  (rom  or  partial  surrender  of 
the  life  insulance  contract)  is  treated,  to 
the  extent  pi  ovided  directly  or 
indirectly  to  a  non-owner  of  the  life 
insurance  cc  ntract,  as  though  such 
amoimt  had  aeen  paid  to  the  owner  of 
the  life  insui  ance  contract  and  then  paid 
by  the  owne  ■  to  the  non-owner.  The 
amount  rece  ved  is  taxable  to  the  owner 
in  accordan<  e  with  the  rules  of  section 
72.  The  non-  owner  (and  the  owner  for 
gift  tax  and  (  mployment  tax  purposes) 
must  take  th  s  amoimt  described  in 
paragraph  (e  (3)  of  this  section  into 
account  as  a  payment  of  compensation, 
a  distributio  i  under  section  301,  a 
contribution]  to  capital,  a  gift,  or  other 
transfer  dep(  inding  on  the  relationship 
between  the  owner  and  the  non-owner. 

(2)  Specif  ?d  policy  loan.  A  policy 
loan  is  a  spe  nfied  policy  loan  to  the 
extent — 


(i)  The  proceeds  of  the  loan  are 
distributed  directly  from  the  insurance 
company  to  the  non-owner; 

(ii)  A  reasonable  person  would  not 
expect  that  the  loan  will  be  repaid  by 
the  non-owner;  or 

(iii)  The  non-owner's  obligation  to 
repay  the  loan  to  the  owner  is  satisfied 
or  is  capable  of  being  satisfied  upon 
repayment  by  either  party  to  the 
insurance  company. 

(3)  Amount  required  to  be  taken  into 
account.  With  respect  to  a  non-owner 
(and  the  owner  for  gift  tax  and 
employment  tax  purposes),  the  amoimt 
described  in  this  paragraph  (e)(3)  is 
equal  to  the  excess  of — 

(i)  The  amoimt  treated  as  received  by 
the  owner  under  paragraph  (e)(1)  of  this 
section;  over 

(ii)  The  amount  of  all  economic 
benefits  described  in  paragraphs 
(d)(2)(ii)  and  (iii)  of  this  section  actually 
taken  into  account  by  the  non-owner 
(and  the  owner  for  gift  tax  and 
employment  tax  purposes)  plus  any 
consideration  described  in  paragraph 
(4)(l)^f  this  section  paid  by  the  non- 
owner  for  such  economic  benefits 
described  in  paragraphs  (d)(2)(ii)  and  • 
(iii)  of  this  section.  The  amount 
determined  under  the  preceding 
sentence  applies  only  to  the  extent  that 
neither  this  paragraph  (e){3)(ii)  nor 
paragraph  (g)(l)(ii)  of  this  section 
previously  has  applied  to  such 
economic  benefits. 

(f)  Other  tax  consequences — (1) 
Introduction.  In  the  case  of  a  split-dollar 
life  insurance  arrangement  subject  to  the 
rules  of  paragraphs  (d)  through  (g)  of 
this  section,  this  paragraph  (f)  sets  forth 
other  tax  consequences  to  the  owner 
and  non-owner  of  a  life  insurance 
contract  that  is  part  of  the  arrangement 
for  the  period  prior  to  the  transfer  (as 
defined  in  paragraph  (c)(3)  of  this 
section)  of  the  contract  (or  an  undivided 
interest  therein)  from  the  owner  to  the 
non-owner.  See  paragraph  (g)  of  this 
section  and  §  1.83-6(a)(5)  for  tax 
consequences  upon  the  transfer  of  the 
contract  (or  an  undivided  interest 
therein). 

(2)  Investment  in  the  contract — (i)  To 
the  non-owner.  A  non-owner  does  not 
receive  any  investment  in  the  contract 
under  section  72(e)(6)  with  respect  to  a 
life  insurance  contract  that  is  part  of  a    ' 
split-dollar  life  insurance  arrangement 
subject  to  the  rules  of  paragraphs  (d) 
through  (g)  of  this  section. 

(ii)  To  owner.  Any  premium  paid  by 
an  owner  under  a  split-dollar  life 
insurance  arrangement  subject  to  the 
rules  of  paragraphs  (d)  through  (g)  of 
this  section  is  included  in  the  owner's 
investment  in  the  contract  under  section 
72(e)(6).  No  premium  or  amount 
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described  in  paragraph  (d)  of  this 
section  is  deductible  by  the  owner 
(except  as  otherwise  provided  in  §  1.83- 
6(a)(5)).  Any  amount  paid  by  a  non- 
owner,  directly  or  indirectly,  to  the 
owner  of  the  life  insurance  contract  for 
current  life  insiuance  protection  or  for 
any  other  economic  benefit  luider  the 
life  insurance  contract  is  included  in  the 
owner's  gross  income  Jind  is  included  in 
the  owner's  investment  in  the  life 
insurance  contract  for  purposes  of 
section  72(e)(6)  (but  only  to  the  extent 
not  otherwise  so  included  by  reason  of 
having  been  paid  by  the  owner  as  a 
premium  or  other  consideration  for  the 
contract). 

(3)  Treatment  of  death  benefit 
proceeds — (i)  Death  benefit  proceeds  to 
beneficiary  (other  than  the  owner).  Any 
amoiuit  paid  to  a  beneficiary  (other  than 
the  owner)  by  reason  of  the  death  of  the 
insured  is  excluded  from  gross  income 
by  such  beneficiary  under  section  101(a) 
as  an  amount  received  under  a  life 
insurance  contract  to  the  extent  such 
amoimt  is  allocable  to  current  life 
insurance  protection  provided  to  the 
non-owner  pursuant  to  the  split-dollar 
life  insiuance  arrangement,  the  cost  of 
which  was  paid  by  the  non-owner,  or 
the  value  of  which  the  non-owner 
actually  took  into  account  pursuant  to 
paragraph  (d)(1)  of  this  section. 

(ii)  Death  benefit  proceeds  to  owner  as 
beneficiary.  Any  amount  paid  or 
payable  to  an  owner  in  its  capacity  as 
a  beneficiary  by  reason  of  the  death  of 
the  insiued  is  excluded  from  gross 
income  of  the  owner  under  section 
101(a)  as  an  amount  received  under  a 
life  insurance  contract  to  the  extent 
such  amoimt  is  not  allocable  to  current 
life  insiuance  protection  provided  to  the 
non-owner  pursuant  to  the  split-dollar 
life  insiuance  arrangement,  the  cost  of 
which  was  paid  by  the  non-owner,  or 
the  value  of  which  the  non-owner 
actually  took  into  account  pursuant  to 
paragraph  (d)(1)  of  this  section. 

(iii)  Transfers  of  death  benefit 
proceeds.  Death  benefit  proceeds  paid  to 
a  party  to  a  split-dollar  life  insurance 
arrangement  (or  the  estate  or  beneficiary 
of  that  party)  that  are  not  excludable 
from  that  party's  income  under  section 
101(a)  to  die  extent  provided  in 
paragraph  (f)(3)(i)  or  (ii)  of  this  section, 
are  treated  as  transferred  to  that  party  in 
a  separate  transaction.  The  death  benefit 
proceeds  treated  as  so  transferred  will 
be  taxed  in  a  manner  similar  to  other 
transfers.  For  example,  if  death  benefit 
proceeds  paid  to  an  employee,  the 
employee's  estate,  or  the  employee's 
beneficiary  are  not  excludable  from  the 
employee's  gross  income  under  section 
101(a)  to  the  extent  provided  in 
paragraph  (f)(3)(i)  of  this  section,  then 


such  payment  is  treated  as  a  payment  of 
compensation  by  the  employer  to  the 
employee. 

(g)  Transfer  of  entire  contract  or 
undivided  interest  therein — (1)  In 
general.  Upon  a  transfer  within  the 
meaning  of  paragraph  (c)(3)  of  this 
section  of  a  life  insurance  contract  (or 
an  undivided  interest  therein)  to  a  non- 
owner  (transferee),  the  transferee  (and 
the  owner  (transferor)  for  gift  tax  and 
employment  tax  purposes)  takes  into 
account  the  excess  of  the  fair  market 
value  of  the  life  insurance  contract  (or 
the  undivided  interest  therein) 
transferred  to  the  transferee  at  that  time 
over  the  sum  of — 

(i)  The  amount  the  transferee  pays  to 
the  transferor  to  obtain  the  contract  (or 
the  undivided  interest  therein);  and 

(ii)  The  amount  of  all  economic 
benefits  described  in  paragraph  (d)(2)(ii) 
and  (iii)  of  this  section  actually  taken 
into  account  by  the  transferee  (and  the 
transferor  for  gift  tax  emd  employment 
tax  purposes),  plus  any  consideration 
described  in  paragraph  (d)(1)  of  this 
section  paid  by  the  transferee  for  such 
economic  benefits  described  in 
paragraphs  (d)(2)(ii)  and  (iii)  of  this 
section.  The  amount  determined  under 
the  preceding  sentence  applies  only  to 
the  extent  that  neither  this  paragraph 
(g)(l)(ii)  nor  paragraph  (e)(3)(ii)  of  this 
section  previously  has  applied  to  such 
economic  benefits. 

(2)  Determination  of  fair  market 
value.  For  piuposes  of  paragraph  (g)(1) 
of  this  section,  the  fair  market  value  of 
a  life  insurance  contract  is  the  policy 
cash  value  and  the  value  of  all  other 
rights  under  such  contract  (including 
any  supplemental  agreements  thereto 
and  whether  or  not  guaranteed),  other 
than  the  value  of  current  life  insurance 
protection.  Notwithstanding  the 
preceding  sentence,  the  fair  market 
value  of  a  life  insurance  contract  for  gift 
tax  purposes  is  determined  under 

§  25.2512-6(a)  of  this  chapter. 

(3)  Exception  for  certain  transfers  in 
connection  with  the  performance  of 
services.  To  the  extent  the  ownership  of 
a  life  insurance  contract  (or  undivided 
interest  in  such  contract)  is  transferred 
in  connection  with  the  performsmce  of 
services,  paragraph  (g)(1)  of  this  section 
does  not  apply  until  such  contract  (or 
undivided  interest  in  such  contract)  is 
taxable  under  section  83.  For  purposes 
of  paragraph  (g)(1)  of  this  section,  fair 
market  value  is  determined  disregarding 
any  lapse  restrictions  and  at  the  time  the 
transfer  of  such  contract  (or  undivided 
interest  in  such  contract)  is  taxable 
under  section  83. 

(4)  Treatment  of  non-owner  after 
transfer — (i)  In  general.  After  a  transfer 
of  an  entire  life  insurance  contract 


(except  when  such  transfer  is  in 
connection  with  the  performance  of 
services  and  the  transfer  is  not  yet 
taxable  under  section  83),  the  person 
who  previously  had  been  the  non-owner 
is  treated  as  the  owner  of  such  contract 
for  all  purposes,  including  for  purposes 
of  paragraph  (b)  of  this  section  and  for 
purposes  of  §1.61-2(d)(2)(ii)(A).  After 
the  transfer  of  an  undivided  interest  in 
a  life  insurance  contract  (or,  if  later,  at 
the  time  such  transfer  is  taxable  under 
section  83),  the  person  who  previously 
had  been  the  non-owner  is  treated  as  the 
owner  of  a  separate  contract  consisting 
of  that  interest  for  all  purposes, 
including  for  purposes  of  paragraph  (b) 
of  this  section  and  for  purposes  of 
§1.61-2(d)(2)(ii)(A). 

(ii)  Investment  in  the  contract  after 
transfer— {A)  In  general.  The  amount 
treated  as  consideration  paid  to  acquire 
the  contract  under  section  72(g)(1).  in 
order  to  determine  the  aggregate 
premiums  paid  by  the  transferee  for 
purposes  of  section  72(e)(6)(A)  after  the 
transfer  (or,  if  later,  at  the  time  such 
transfer  is  taxable  under  section  83). 
equals  the  greater  of  the  fair  market 
value  of  the  contract  or  the  sum  of  the 
amounts  determined  under  paragraphs 
(g)(l)(i)  and  (ii)  of  this  section. 

(B)  Transfers  between  a  donor  and  a 
donee.  In  the  case  of  a  transfer  of  a 
contract  between  a  donor  and  a  donee, 
the  amount  treated  as  consideration 
paid  by  the  transferee  to  acquire  the 
contract  under  section  72(g)(1),  in  order 
to  determine  the  aggregate  premiums 
paid  by  the  transferee  for  purposes  of 
section  72(e)(6)(A)  after  the  transfer, 
equals  the  sum  of  the  amounts 
determined  under  paragraphs  (g)(l)(i) 
and  (ii)  of  this  section  except  that — 

[1)  The  amount  determined  under 
paragraph  (g)(l)(i)  of  this  section 
includes  the  aggregate  of  premiums  or 
other  consideration  paid  or  deemed  to 
have  been  paid  by  the  transferor;  and 

(2)  The  amount  of  all  economic 
benefits  determined  under  paragraph 
(g)(l)(ii)  of  this  section  actually  taken 
into  account  by  the  transferee  does  not 
include  such  benefits  to  the  extent  such 
benefits  were  excludable  bom  the 
transferee's  gross  income  at  the  time  of 
receipt. 

(C)  Transfers  of  an  undivided  interest 
in  a  contract.  If  a  portion  of  a  contract 
is  transferred  to  the  transferee,  then  the 
amount  to  be  included  as  consideration 
paid  to  acquire  the  contract  is 
determined  by  multiplying  the  amount 
determined  under  paragraph  (g)(4)(ii)(A) 
of  this  section  (as  modified  by 
paragraph  (g)(4)(ii)(B)  of  this  section,  if 
the  transfer  is  between  a  donor  and  a 
donee)  by  a  fraction,  the  numerator  of 
which  is  the  fair  market  value  of  the 
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portion  transferred  and  the  denominator 
of  which  is  the  fair  market  value  of  the 
entire  contract. 

(D)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(g)(4)(ii): 

Example,  (i)  In  year  1,  donor  D  and  donee 
E  enter  into  a  split-dollar  life  insurance 
arrangement  as  defined  in  paragraph  (b)(1)  of 
this  section.  D  is  the  owner  of  the  life 
insurance  contract  under  paragraph  (c)(1)  of 
this  section.  The  life  insurance  contract  is  not 
a  modified  endowment  contract  as  defined  in 
section  7702A.  In  year  5,  D  gratuitously 
transfers  the  contract,  within  the  meaning  of 
paragraph  (c)(3)  of  this  section,  to  E.  At  the 
time  of  the  transfer,  the  fair  market  value  of 
the  contract  is  $200,000  and  D  had  paid 
$50,000  in  premiums  under  the  arrangement. 
In  addition,  by  the  time  of  the  transfer.  E  had 
current  access  to  $80,000  of  policy  cash  value 
which  was  excludable  from  E's  gross  income 
under  section  102. 

(iij  k's  investment  in  the  contract  is 
$50,000,  consisting  of  the  $50,000  of 
premiums  paid  by  D.  The  $80,000  of  policy 
cash  value  to  which  E  had  current  access  is 
not  included  in  E's  investment  in  the 
contract  because  such  amount  was 
excludable  from  E's  gross  income  when  E 
had  current  access  to  that  policy  cash  value. 

(iii)  No  investment  in  the  contract  for 
current  life  insurance  protection.  Except 
as  provided  in  paragraph  (g)(4)(ii)(B)  of 
this  section,  no  amoimt  allocable  to 
current  life  insurance  protection 
provided  to  the  transferee  (the  cost  of 
which  was  paid  by  the  transferee^)?  the 
value  of  which  was  provided  to  the 
transferee)  is  treated  as  consideration 
paid  to  acquire  the  contract  under 
section  72(g)(1)  to  determine  the 
aggregate  premiiuns  paid  by  the 
transferee  for  piuposes  of  determining 
the  transferee's  investment  in  the 
contract  imder  section  72(e)  aft^r  the 
transfer. 

(h)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 
Except  as  otherwise  provided,  each  of 
the  examples  assumes  that  the  employer 
(R)  is  the  owner  (as  defined  in 
paragraph  (c)(1)  of  this  section)  of  a  life 
insurance  contract  that  is  part  of  a  split- 
dollar  life  insiuance  arrangement 
subject  to  the  rules  of  paragraphs  (d) 
through  (g)  of  this  section,  that  the 
employee  (E)  is  not  provided  any 
economic  benefits  described  in 
paragraph  (d)(2](iii)  of  this  section,  that 
the  life  insurance  contract  is  not  a 
modified  endowment  contract  imder 
section  7702A,  that  the  compensation 
paid  to  E  is  reasonable,  and  that  E 
makes  no  premium  payments.  The 
examples  are  as  follows: 

Example  2.  (i)  In  year  1,  R  purchases  a  life 
insurance  contract  on  the  life  of  E.  R  is 
named  as  the  policy  owner  of  the  contract. 
R  and  E  enter  into  an  arrangement  under 


which  R  will  f  ay  all  the  premiums  on  the  life 
insurance  convict  until  the  termination  of 
or  E's  death.  Upon 
oflthe  arrangement  or  E's  death, 
receive  the  greater  of  the 
pren^iums  or  the  policy  cash  value 
The  balance  of  the  death 
paid  to  a  beneficiary 
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ion,  R  would  be  treated  as 
e  contract  regardless  of 
^*e^e  designated  as  the  policy 
paragraph  (c)(l)(i)  of  this 

the  split-dollar  life  insurance 
described  in  paragraph 
}f  this  section.  E  is  a  non- 
c  )ntract.  Under  the  arrangement 
E,  a  portion  of  the  death 
e  to  a  beneficiary  designated 
igement  is  a  split-dollar  life 
arra  igement  under  paragraph 

section.  Because  R  pays 
on  the  life  insurance 
des  to  E  the  entire  amount 
fe  insurance  protection  E 
the  arrangement.  Therefore, 
the  split-dollar  life 
cureiligement  is  in  effect,  E  must 
income  under  paragraph 
section  the  value  of  current  life 
prol  action  described  in  paragraph 
section  provided  to  E  in  each 
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)  The  facts  are  the  same  as  in 
that,  upon  termination  of 
or  E's  death,  R  is  entitled  to 
of  the  aggregate  premiums 
value  of  the  contract, 
of  the  arrangement  and 
law,  the  policy  cash  value  is 
by  R  and  R's  creditors  but  E 
borrow  or  withdraw  at  any 

of  the  policy  cash  value 
unount  payable  to  R. 
R  is  designated  as  the  policy 
owner  of  the  contract  under 
i)  of  this  section.  E  is  a  non- 
c  jntract.  For  each  year  that  the 
insurance  arrangement  is  in 
right  to  borrow  or  withdraw 
portion  of  the  policy  cash 
the  amount  payable  to  R. 
p  u^graph  (d)(4)(ii}  of  this 
current  access  to  such  portion 
sh  value  for  each  year  that  the 
in  effect.  In  addition,  because 
iremiums  on  the  life  insurance 
pn  vides  to  E  all  the  economic 
receives  under  the 
'herefore,  for  each  year  that  the 
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of  this  section,  tlie  value  of 
I  enefits  described  in  paragraph 
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i)  The  facts  are  the  same  as  in 
:(  ept  that  in  year  5,  R  and  E 
it-dollar  life  insurance 
provide  that,  upon 
the  arrangement  or  E's  death, 
receive  the  greater  of  the 
aggregate  preiluimis  or  one-half  the  policy 


t( 


cash  value  of  the  contract.  Under  the  terms 
of  the  modified  arrangement  and  applicable 
state  law,  the  policy  cash  value  is  fully 
accessible  by  R  and  R's  creditors  but  E  has 
the  right  to  borrow  or  withdraw  at  any  time 
the  portion  of  the  policy  cash  value 
exceeding  the  amount  payable  to  R. 

(ii)  For  each  year  mat  the  split-dollar 
life  insurance  arrangement  is  in  effect, 
E  must  include  in  gross  income  under 
paragraph  (d)(1)  of  this  section  the  value 
of  the  economic  benefits  described  in 
paragraph  (d)(2](i)  of  this  section 
provided  to  E  imder  the  arrangement 
during  that  year.  In  year  5  (and 
subsequent  years),  E  has  the  right  to 
borrow  or  withdraw  at  any  time  the 
portion  of  the  policy  cash  value 
exceeding  the  amount  payable  to  R. 
Thus,  under  paragraph  (d)(4)(ii)  of  this 
section,  E  has  ciurent  access  to  such 
portion  of  the  policy  cash  value.  Thus, 
in  year  5  (and  each  subsequent  year),  E 
must  also  include  in  gross  income  under 
paragraph  (d)(l]  of  this  section  the  value 
of  the  economic  benefits  described  in 
paragraph  (d)(2)(ii)  of  this  section 
provided  to  E  in  each  year. 

(iii)  The  arrangement  is  not  described  in 
paragraph  (c)(l)(ii)(A)(I)  of  this  section  after 
it  is  modified  in  year  5.  Because  R  is  the 
designated  owner  of  the  life  insurance 
contract,  R  continues  to  be  treated  as  the 
owner  of  the  contract  under  paragraph 
(c)(l)(ii)(B)(2)  of  this  section  after  the 
arrangement  is  modified.  In  addition, 
because  the  modification  made  by  R  and  E 
in  year  5  does  not  involve  the  transfer 
(within  the  meaning  of  paragraph  (c)(3)  of 
this  section)  of  an  undivided  interest  in  the 
life  insurance  contract  from  R  to  E,  the 
modification  is  not  a  transfer  for  purposes  of 
paragraph  (g)  of  this  section. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  2  except  that  in  year  7,  R  and  E 
modify  the  split-dollar  life  insurance 
arrangement  to  provide  that,  upon 
termination  of  the  arrangement  or  E's  death, 
R  will  be  paid  the  lesser  of  80  percent  of  the 
aggregate  premiums  or  the  policy  cash  value 
of  the  contract.  Under  the  terms  of  the 
modified  arrangement  and  applicable  state 
law,  the  policy  cash  value  is  hilly  accessible 
by  R  and  R's  creditors  but  E  has  the  right  to 
borrow  or  withdraw  at  any  time  the  portion 
of  the  policy  cash  value  exceeding  the  lesser 
of  80  percent  of  the  aggregate  premiums  paid 
by  R  or  the  policy  cash  value  of  the  contract. 

(ii)  Commencing  in  year  7  (and  in  each 
subsequent  year),  E  must  include  in  gross 
income  the  economic  benefits  described  in 
paragraph  (d)(2)(ii)  of  ^lis  section  as 
provided  in  this  Example  4(U)  rather  than  as 
provided  in  Example  2(ii).  Thus,  in  year  7 
(and  in  each  subsequent  year)  E  must  include 
in  gross  income  under  paragraph  (d)  of  this 
section,  the  excess  of  the  policy  cash  value 
over  the  lesser  of  80  percent  of  the  aggregate 
premiums  paid  by  R  or  the  policy  cash  value 
of  the  contract  (to  the  extent  E  did  not 
actually  include  such  amounts  in  gross 
income  for  a  prior  taxable  year).  In  addition, 
in  year  7  (and  each  subsequent  year)  E  must 
also  include  in  gross  income  the  value  of  the 
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economic  benefits  described  in  paragraph 
(d)(2)(i)  of  this  section  provided  to  E  under 
the  arrangement  during  in  each  such  year. 

Example  5.  (i)  The  facts  are  the  same  as  in 
EKample  3  except  that  in  year  7,  E  is 
designated  as  the  policy  owner.  At  that  time, 
E's  rights  to  the  contract  are  substantially 
vested  as  defined  in  §  1.83-3(b). 

(ii)  In  year  7,  R  is  treated  as  having  made 
a  transfer  (within  the  meaning  of  paragraph 
(c)(3)  of  this  section)  of  the  life  insurance 
contract  to  E.  E  must  include  in  gross  income 
the  amount  determined  under  paragraph 
(g)(1)  of  this  section. 

(iii)  After  the  transfer  of  the  contract  to  E, 
E  is  the  owner  of  the  contract  and  any 
premium  payments  by  R  will  be  included  in 
E's  income  under  paragraph  (b)(5)  of  this 
section  and  §  1.61-2(d)(2)(ii)(A)  (unless  R's 
payments  are  split-dollar  loans  as  defined  in 
§1.7872-15(b)(l)). 

Example  6.  (i)  In  year  1,  E  and  R  enter  into 
a  split-dollar  life  insurance  arrangement  as 
defined  in  paragraph  (b)(2)  of  this  section. 
Under  the  arrangement,  R  is  required  to  make 
annual  premium  payments  of  $10,000  and  E 
is  required  to  make  annual  premium 
payments  of  $500.  In  year  5,  a  $500  policy 
owner  dividend  payable  to  E  is  declared  by 
the  insurance  company.  E  directs  the 
insurance  company  to  use  the  $500  as  E's 
premium  payment  for  yeeu-  5. 

(ii)  For  each  year  the  arrangement  is  in 
effect,  E  must  include  in  gross  income  the 
value  of  the  economic  benefits  provided 
during  the  year,  as  required  by  paragraph 
(d)(2)  of  this  section,  over  the  $500  premiimi 
payments  paid  by  E.  In  year  5,  E  must  also 
include  in  gross  income  as  compensation  the 
excess,  if  any,  of  the  $500  distributed  to  E 
from  the  proceeds  of  the  poUcy  owner 
dividend  over  the  amount  determined  under 
paragraph  (e)(3](ii)  of  this  section. 

(iii)  R  must  include  in  income  the 
premiums  paid  by  E  during  the  years  the 
split-dollar  life  insurance  arrangement  is  in 
effect,  including  the  $500  of  the  premium  E 
paid  in  yeeu  5  with  proceeds  of  the  policy 
owner  dividend.  R's  investment  in  the 
contract  is  increased  in  an  amount  equal  to 
the  premiums  paid  by  E,  including  the  $500 
of  the  premium  paid  by  E  in  year  5  from  the 
proceeds  of  the  policy  owner  dividend.  In 
year  5,  R  is  treated  as  receiving  a  $500 
distribution  imder  the  contract,  which  is 
taxed  pursuant  to  section  72. 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  2  except  that  in  year  10,  E 
withdraws  $100,000  fi-om  the  cash  value  of 
the  contract. 

(ii)  In  year  10,  R  is  treated  as  receiving  a 
$100,000  distribution  from  the  insurance 
company.  This  amount  is  treated  as  an 
amount  received  by  R  under  the  contract  and 
taxed  pursuant  to  section  72.  This  amount 
reduces  R's  investment  in  the  contract  under 
section  72(e).  R  is  treated  as  paying  the 
$100,000  to  E  as  cash  compensation,  and  E 
must  include  that  amount  in  gross  income 
less  any  amounts  determined  under 
paragraph  (e)(3)(ii)  of  this  section. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  7  except  E  receives  the  proceeds  of 
a  $100,000  specified  policy  loan  directly 
from  the  insiu-ance  company. 

(ii)  The  transfer  of  the  proceeds  of  the 
specified  policy  loan  to  E  is  treated  as  a  loan 


by  the  insurance  company  to  R.  Under  the 
rules  of  section  72(e),  the  $100,000  loan  is 
not  included  in  R's  income  and  does  not 
reduce  R's  investment  in  the  contract.  R  is 
treated  as  paying  the  $100,000  of  loan 
proceeds  to  E  as  cash  compensation.  E  must 
include  that  amount  in  gross  income  less  any 
amounts  determined  under  paragraph 
(e)(3)(ii)  of  this  section. 

(i)  (Reserved] 

(j)  Effective  date — (1)  General  rule — (i) 
In  general.  This  section  applies  to  any 
split-dollar  life  insurance  arrangement 
(as  defined  in  paragraph  (b)(1)  or  (2)  of 
this  section)  entered  into  after 
September  17,  2003. 

(ii)  Determination  of  when  an 
arrangement  is  entered  into.  For 
purposes  of  paragraph  (j)  of  this  section, 
a  split-dollar  life  insurance  arrangement 
is  entered  into  on  the  latest  of  the 
following  dates: 

(A)  The  date  on  which  the  life 
insurance  contract  under  the 
arrangement  is  issued; 

(B)  The  effective  date  of  the  life 
insurance  contract  under  the 
arrangement; 

(C)  The  date  on  which  the  first 
premium  on  the  life  insurance  contract 
under  the  arrangement  is  paid; 

(D)  The  date  on  which  tiie  parties  to 
the  arrangement  enter  into  an  agreement 
with  regard  to  the  policy;  or  • 

(E)  The  date  on  which  the 
arrangement  satisfies  the  definition  of  a 
split-dollar  life  insurance  arrangement 
(as  defined  in  paragraph  (b)(1)  or  (2)  of 
this  section). 

(2)  Modified  arrangements  treated  as 
new  arrangements — (i)  In  general.  For 
purposes  of  paragraph  (j}{l)  of  this 
section,  if  an  arrangement  entered  into 
on  or  before  September  17,  2003  is 
materially  modified  after  September  17, 
2003,  the  arrangement  is  treated  as  a 
new  arrangement  entered  into  on  the 
date  of  the  modification. 

(ii)  Non-material  modifications.  The 
following  is  a  non-exclusive  list  of 
changes  that  are  not  material 
modifications  under  paragraph  (j)(2)(i) 
of  this  section  (either  alone  or  in 
conjunction  with  other  changes  listed  in 
paragraphs  (j)(2)(ii)(A)  through  (I)  of  this 
section) — 

(A)  A  change  solely  in  the  mode  of 
premium  payment  (for  example,  a 
change  from  monthly  to  quarterly 
premiums); 

(B)  A  change  solely  in  the  beneficiary 
of  the  life  instu'ance  contract,  unless  the 
beneficiary  is  a  party  to  the 
arrangement; 

(C)  A  change  solely  in  the  interest  rate 
payable  imder  the  life  insurance 
contract  on  a  policy  loan; 

(D)  A  change  solely  necessary  to 
preserve  the  status  of  the  life  insurance 
contract  under  section  7702; 


(E)  A  change  solely  to  the  ministerial 
provisions  of  the  life  insurance  contract 
(for  example,  a  change  in  the  address  to 
send  payment); 

(F)  A  change  made  solely  under  the 
terms  of  any  agreement  (other  than  the 
life  insurance  contract)  that  is  a  part  of 
the  split-dollar  life  insurance 
arrangement  if  the  change  is  non- 
discretionary  by  the  parties  and  is  made 
pursuant  to  a  binding  commitment 
(whether  set  forth  in  the  agreement  or 
otherwise)  in  effect  on  or  before 
September  17,  2003; 

(G)  A  change  solely  in  the  owner  of 
the  lif^  insurance  contract  as  a  result  of 
a  transaction  to  which  section  381(a] 
applies  and  in  which  substantially  all  of 
the  former  ovtmer's  assets  are  transferred 
to  the  new  owner  of  the  policy; 

(H)  A  change  to  the  policy  solely  if 
such  change  is  required  by  a  court  or  a 
state  insurance  commissioner  as  a  result 
of  the  insolvency  of  the  insurance 
company  that  issued  the  policy;  or 

(1)  A  change  solely  in  the  insurance 
company  that  administers  the  policy  as 
a  result  of  an  assumption  reinstirance 
t^nsaction  between  the  issuing 
insurance  company  and  the  new 
insurance  company  to  which  the  owner 
and  the  non-owner  were  not  a  party. 

(iii)  Delegation  to  Commissioner.  The 
Commissioner,  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin,  may 
provide  additional  guidance  with 
respect  to  other  modifications  that  are 
not  material  for  purposes  of  paragraph 
(j)(2)(i)  of  this  section.  See 
§  601.601{d)(2){ii)  of  this  chapter. 

■  Par.  4.  Section  1.83-1  is  amended  by: 

■  1.  Removing  the  second  sentence  of 
paragraph  (a)(2). 

■  2.  Adding  a  sentence  at  the  end  of 
paragraph  (a)(2). 

The  addition  reads  as  follows: 

§  1 .83-1    Property  transfwred  in 
connection  with  the  performance  of ' 
service*. 

(a)  *  *  * 

(2)  Life  insurance.  *  *  *  For  the 
taxation  of  life  instirance  protection 
under  a  split-dollar  life  insurance 
arrangement  (as  defined  in  §  1.61- 
22(b)(1)  or  (2)),  see  §  1.61-22. 
***** 

■  Par.  5.  Section  1 .83-3  is  amended  by: 

■  1.  Adding  a  sentence  at  the  end  of 
paragraph  (a)(1). 

■  2.  Adding  a  sentence  immediately 
prior  to  the  last  sentence  in  paragraph 
(e). 

The  additions  read  as  follows: 

$  1 .83-3    Meaning  and  use  of  certain  term*. 

(a)*  *  *  (1)  *  *  *  For  special  ndes 
applying  to  the  transfer  of  a  life 
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insurance  contract  (or  an  undivided 
interest  therein)  that  is  part  of  a  split- 
dollar  life  insurance  arrangement  (as 
defined  in  §  1.61-22(b)(l]  or  (2)).  see 
§  1.61-22(g). 
*     .    •        *        •        * 

(e)  *  *  *  Notwithstanding  the 
previous  sentence,  in  the  case  of  a 
transfer  of  a  life  insurance  contract, 
retirement  income  contract,  endowment 
contract,  or  other  contract  providing  life 
insurance  protection,  or  any  undivided 
interest  therein,  that  is  part  of  a  split- 
dollar  life  insurance  arrangement  (as 
defined  in  §  1.61-22(b)(l)  or  (2))  that  is 
entered  into,  or  materially  modified 
(within  the  meaning  of  §  1.61-22(j)(2)), 
after  September  17,  2003,  the  policy 
cash  value  and  all  other  rights  under 
such  contract  (including  any 
supplemental  agreements  thereto  and 
whether  or  not  guaranteed),  other  than 
current  life  insurance  protection,  are 
treated  as  property  for  purposes  of  this 
section.^*  *  * 
***** 

■  Par.  6.  Section  1.83-6  is  amended  as 
follows: 

■  1.  Redesignating  paragraph  (a)(5)  as 
paragraph  (a)(6). 

■  2.  Adding  a  new  paragraph  (a)(S). 
The  addition  reads  as  follows: 

S 1 .83-6    Deduction  by  employer. 

(a)*  *  * 

(5)  Transfer  of  life  insurance  contract 
.  (or  an  undivided  interest  therein} — (i) 
Genera]  rule.  In  the  case  of  a  transfer  of 
a  life  insiu'ance  contract  (or  an 
undivided  interest  therein)  described  in 
§  1.61-22(c)(3)  in  connection  with  the 
performance  of  services,  a  deduction  is 
allowable  imder  paragraph  ^a)(l)  of  this 
section  to  the  person  for  whom  the 
services  were  performed.  The  amount  of 
the  deduction,  if  allowable,  is  equal  to 
the  sum  of  the  amount  included  as 
compensation  in  the  gross  income  of  the 
service  provider  under  §  1.61-22(g)(l) 
and  the  amount  determined  under 
§1.61-22(g)(l)(ii). 

(ii)  Effective  date— [A]  General  rule- 
Paragraph  (a)(5)(i)  of  this  section  applies 
to  any  split-dollar  life  insurance 
arrangement  (as  defined  in  §  1.61- 
22(b)(1)  or  (2)).entered  into  after 
September  17,  2003.  For  purposes  of 
this  paragraph  (a)(5),  an  arrangement  is 
entered  into  as  determined  under 
§1.61-22(j)(l)(ii). 

(B)  Modified  arrangements  treated  as 
new  arrangements.  If  an  arrangement 
entered  into  on  or  before  September  17, 
2003  is  materially  modified  (within  the 
meaning  of  §  1.61-22(j)(2))  after 
September  17,  2003.  tjfie  arrangement  is 


treated  as  a  lew  arrangement  entered 
into  on  the  <  ate  of  the  modification. 
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insurance  arrangement  entered*  into  on 
or  before  September  17,  2003  is 
materially  modified  (within  the 
meaning  of  §  1.61-22(j){2))  after 
September  17,  2003,  the  arrangement  is 
treated  as  a  new  arrangement  entered 
into  on  the  date  of  the  modification. 

■  Par.  8.  Section  1.1402(a)-18  is  added 
to  read  as  follows: 

§  1.1402(a)-18    Split-dollar  IHe  Insurance 
arrangements. 

See  §§  1.61-22  and  1.7872-15  for 
rules  relating  to  the  treatment  of  split- 
dollar  life  insurance  arrangements. 

■  Par.  9.  Section  1.7872-15  is  added  to 
read  as  follows: 

§  1 .7872-1 5    Split-dollar  loans. 

(a)  General  rules — (1)  Introduction. 
This  section  applies  to  split-dollar  loans 
as  defined  in  paragraph  (b)(1)  of  this 
section.  If  a  split-dollar  loan  is  not  a 
below-market  loan,  then,  except  as 
provided  in  this  section,  the  loan  is 
governed  by  the  general  rules  for  debt 
instruments  (including  the  rules  for 
original  issue  discount  (OID)  under 
sections  1271  through  1275  and  the 
regulations  thereunder).  If  a  split-dollar 
loan  is  a  below-market  loan,  then, 
except  as  provided  in  this  section,  the 
loan  is  governed  by  section  7872.  The 
timing,  amount,  and  characterization  of 
the  imputed  transfers  between  the 
lender  and  borrower  of  a  below-market 
split-dollar  loan  depend  upon  the 
relationship  between  the  parties  and 
upon  whether  the  loan  is  a  demand  loan 
or  a  term  loan.  For  additional  rules 
relating  to  the  treatment  of  split-dollar 
life  insurance  arrangements,  see  §  1.61- 
22. 

(2)  Loan  treatment— [i)  General  rule. 
A  payment  made  pursuant  to  a  split- 
dollar  life  insurance  arrangement  is 
treated  as  a  loan  for  Federal  tax 
purposes,  and  the  owner  and  non-owner 
are  treated,  respectively,  as  the  borrower 
and  the  lender,  if — 

(A)  The  payment  is  made  either 
directly  or  indirectly  by  the  non-owner 
to  the  owner  (including  a  premium 
payment  made  by  the  non-owner 
directly  or  indirectly  to  the  insurance 
company  with  respect  to  the  policy  held 
by  the  owner); 

(B)  The  payment  is  a  loan  under 
general  principles  of  Federal  tax  law  or, 
if  it  is  not  a  loan  vmder  general 
principles  of  Federal  tax  law  (for 
example,  because  of  the  nonrecourse 
nature  of  the  obligation  or  otherwise),  a 
reasonable  person  nevertheless  would 
expect  the  payment  to  be  repaid  in  full 
to  the  non-owner  (whether  with  or 
without  interest);  and 

(C)  The  repayment  is  to  be  made  fi-gm, 
or  is  secured  by,  the  policy's  death 
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benefit  proceeds,  the  policy's  cash 
surrender  value,  or  both. 

(ii)  Payments  that  are  only  partially 
repayable.  For  piirposes  of  §  1.61-22 
and  this  section,  if 'a  non-owner  makes 
a  payment  piu-suant  to  a  split-dollar  life 
insurance  arrangement  and  the  non- 
owner  is  entitled  to  repayment  of  some 
but  not  all  of  the  payment,  the  payment 
is  treated  as  two  paymeuts:  One  that  is 
repayable  and  one  that  is  not.  Thus, 
paragraph  (a)(2)(i)  of  this  section  refers 
to  the  repayable  payment. 

(iii)  Treatment  of  payments  that  are 
not  split-dollar  loans.  See  §  1.61- 
22(b)(5)  for  the  treatment  of  payments 
by  a  non-owner  that  are  not  split-dollar 
loans. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (a)(2)  are  illustrated  by  the 
following  examples: 

Example  1 .  Assume  an  employee  owns  a 
life  insurance  policy  under  a  split-dollar  life 
insvirance  arrangement,  the  employer  makes 
premium  payments  on  this  policy,  there  is  a 
reasonable  expectation  that  the  payments 
will  be  repaid,  and  the  repayments  are 
secured  by  the  policy.  Under  paragraph 
(a)(2](i)  of  this  section,  each  premium 
payment  is  a  loan  for  Federal  tax  purposes. 

Example  2.  (i)  Assume  an  employee  owns 
a  life  insurance  policy  under  a  split-dollar 
life  insurance  arrangement  and  the  employer 
makes  premium  payments  on  this  policy. 
The  employer  is  entitled  to  be  repaid  80 
percent  of  each  premium  payment,  and  the 
repayments  are  secured  by  the  policy.  Under 
paragraph  (a)(2}(ii)  of  this  section,  the 
taxation  of  20  percent  of  each  premium 
payment  is  governed  by  §  1.61-22(b)(5).  If 
there  is  a  reasonable  expectation  that  the 
remaining  80  percent  of  a  payment  will  be 
repaid  in  full,  then,  under  paragraph  (a)(2](i) 
of  this  section,  the  80  percent  is  a  loan  for 
Federal  tax  purposes. 

(ii)  If  less  than  80  percent  of  a  premium 
payment  is  reasonably  expected  to  be  repaid, 
then  this  paragraph  (a)(2]  does  not  cause  any 
of  the  payment  to  be  a  loan  for  Federal  tax 
purposes.  If  the  payment  is  not  a  loan  under 
general  principles  of  Federal  tax  law,  the 
taxation  of  the  entire  premium  payment  is 
governed  by  §  1.61-22(b)(5). 

(3)  No  de  minimis  exceptions.  For 
purposes  of  this  section,  section  7872  is 
applied  to  a  split-dollar  loan  without 
regard  to  the  de  minimis  exceptions  in 
section  7872(c)(2)  and  (3). 

(4)  Certain  interest  provisions 
disregarded — (i)  In  general.  If  a  split- 
dollar  loan  provides  for  the  payment  of 
interest  and  all  or  a  portion  of  the 
interest  is  to  be  paid  directly  or 
indirectly  by  the  lender  (or  a  person 
related  to  the  lender),  then  the 
requirement  to  pay  the  interest  (or 
portion  thereof)  is  disregarded  for 
purposes  of  this  section.  All  of  the  facts 
and  circiunstances  determine  whether  a 
payment  to  be  made  by  the  lender  (or 

a  person  related  to  the  lender)  is 


sufficiently  independent  from  the  split- 
dollar  loan  for  the  payment  to  not  be  an 
indirect  payment  of  the  interest  (or  a 
portion  hereof)  by  the  lender  (or  a 
person  related  to  the  lender). 

(ii)  Examples.  The  provisions  of  this 
paragraph  (a)(4)  are  illustrated  by  the 
following  examples: 

Example  1 —  (i)  On  January  1,  2009, 
Employee  B  issues  a  split-dollar  term  loan  to 
Employer  Y.  The  split-dollar  term  loan 
provides  for  five  percent  interest, 
compoimded  annually.  Interest  and  principal 
on  the  split-dollar  term  loan  are  due  at 
maturity.  On  January  1,  2009,  B  and  yalso 
enter  into  a  fully  vested  non-qualified 
deferred  compensation  arrangement  that  will 
provide  a  payment  to  B  in  an  amount  equal 
to  the  accrued  but  unpaid  interest  due  at  the 
maturity  of  the  split-dollar  term  loan. 

(ii)  Under  paragraph  (a)(4)(i]  of  this 
section,  B's  requirement  to  pay  interest  on 
the  split-dollar  term  loan  is  disregarded  for 
purposes  of  this  section,  and  the  split-dollar 
term  loan  is  treated  as  a  loan  that  does  not 
provide  for  interest  for  purposes  of  this 
section. 

Example  2 —  (i)  On  January  1,  2004, 
Employee  B  and  Employer  Y  enter  into  a 
fully  vested  non-qualified  deferred 
compensation  arrangement  that  will  provide 
a  payment  to  B  equal  to  B's  salary  in  the  three 
years  preceding  the  retirement  of  B.  On 
January  1,  2009,  B  and  y  enter  into  a  split- 
dollar  hfe  insurance  arrangement  and,  under 
the  arrangement,  B  issues  a  split-dollar  term 
loan  to  Y  on  that  date.  The  split-dollar  term 
loan  provides  for  five  percent  interest, 
compounded  annually.  Interest  and  principal 
on  the  split-dollar  term  loan  are  due  at 
maturity.  Over  the  period  in  which  the  non- 
qualified deferred  compensation  arrangement 
is  effective,  the  terms  and  conditions  of  B's 
non-qualified  deferred  compensation 
arrangement  do  not  change  in  a  way  that 
indicates  that  the  payment  of  the  non- 
qualified deferred  compensation  is  related  to 
B's  requirement  to  pay  interest  on  the  split- 
doUar  term  loan.  No  other  facts  and 
circumstances  exist  to  indicate  that  the 
payment  of  the  non-qualified  deferred 
compensation  is  related  to  B's  requirement  to 
pay  interest  on  the  split-dollar  term  loan. 

(ii)  The  facts  and  circumstances  indicate 
that  the  payment  by  Y  of  non-qualified 
deferred  compensation  is  independent  fitim 
B's  requirement  to  pay  interest  under  the 
split-dollar  term  loan.  Under  paragraph 
(a)(4)(i)  of  this  section,  the  fully  vested  non- 
qualified deferred  compensation  does  not 
cause  B's  reqiurement  to  pay  interest  on  the 
split-dollar  term  loan  to  be  disregarded  for 
purposes  of  this  section.  For  purposes  of  this 
section,  the  split-dollar  term  loan  is  treated 
as  a  loan  that  provides  for  stated  interest  of 
five  percent,  compounded  annually. 

(b)  Definitions.  For  purposes  of  this 
section,  the  terms  split-dollar  life 
insurance  arrangement,  owner,  and  non- 
owner  have  the  same  meanings  as 
provided  in  §  1.61-22(b)  and  (c).  In 
addition,  the  following  definitions 
apply  for  piuposes  of  this  section: 


(1)  A  split-dollar  loan  is  a  loan 
described  in  paragraph  (a)(2)(i)  of  this 
section. 

(2)  A  split-dollar  demand  loan  is  any 
split-dollar  loan  that  is  payable  in  full 
at  any  time  on  the  demand  of  the  lender 
(or  within  a  reasonable  time  after  the 
lender's  demand). 

(3)  A  split-dollar  term  loan  is  any 
split-dollar  loan  other  than  a  split-dollar 
demand  loan.  See  paragraph  (e)(5)  of 
this  section  for  special  rules  regarding 
certain  split-dollar  term  loans  payable 
on  the  death  of  an  individual,  certain 
split-dollar  term  loans  conditioned  on^ 
the  future  pprformance  of  substantial 
services  by  an  individual,  and  gift  split- 
dollar  term  loans. 

(c)  Interest  deductions  for  split-dollar 
loans.  The  borrower  may  not  deduct  any 
qualified  stated  interest,  OID,  or 
imputed  interest  on  a  split-dollar  loan. 
See  sections  163(h)  and  264(a).  In  ' 
certain  circumstances,  an  indirect 
participant  may  be  allowed  to  deduct 
qualified  stated  interest,  OID,  or 
imputed  interest  on  a  deemed  loan.  See 
paragraph  (e)(2)(iii)  of  this  section 
(relating  to  indirect  loans). 

(d)  Treatment  of  split-dollar  loans 
providing  for  nonrecourse  payments — 
(1)  In  general.  Except  as  provided  in  - 
paragraph  (d)(2)  of  this  section,  if  a 
pajonent  on  a  split-dollar  loan  is " 
noiuecourse  to  the  borrower,  the 
payment  is  a  contingent  payment  for 
purposes  of  this  section.  See  paragraph 
( j)  of  this  section  for  the  treatment  of  a 
split-dollar  loan  that  provides  for  one  or 
more  contingent  payments. 

(2)  Exception  for  certain  loans  with 
respect  to  which  the  parties  to  the  split- 
dollar  life  insurance  arrangement  make 
a  representation — (i)  Requirement.  An 
otherwise  noncontingent  pajmient  on  a 
split-dollar  loan  that  is  nonrecoiu^e  to 
the  borrower  is  not  a  contingent 
payment  under  this  section  if  the  parties 
to  the  split-dollar  life  insurance 
arrangement  represent  in  writing  that  a 
reasonable  person  would  expect  that  all 
payments  imder  the  loan  will  be  made. 

(li)  Time  and  manner  for  providing 
written  representation.  The 
Commissioner  may  prescribe  the  time 
and  manner  for  providing  the  written 
representation  required  by  paragraph 
(d)(2)(i)  of  this  section.  Until  the 
Commissioner  prescribes  otherwise,  the 
written  representation  that  is  required 
by  paragraph  (d)(2)(i)  of  this  section 
must  meet  the  requirements  of  this 
paragraph  (d)(2)(ii).  Both  the  borrower 
and  the  lender  must  sign  the 
representation  not  later  than  the  last  day 
(including  extensions)  for  filing  the 
Federal  income  tax  retiun  of  the 
borrower  or  lender,  whichever  is  earlier, 
for  the  taxable  year  in  which  the  lender 
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■-  makes  the  ficst  split-dollar  loan  under 
the  split-dollar  life  insurance 
arrangement.  This  representation  must 
include  the  names,  addresses,  and 
taxpayer  identification  numbers  of  the 
borrower,  lender,  and  any  indirect 
participants.  Unless  otherwise  stated 
therein,  this  representation  applies  to  all 
subsequent  split-dollar  loans  made 
pursuant  to  the  split-dollar  life 
insurance  arrangement.  Each  party 
should  retain  an  original  of  the 
representation  as  part  of  its  books  and 
records  and  should  attach  a  copy  of  this 
representation  to  its  Federal  income  tax 
return  for  any  taxable  year  in  which  the 
lender  makes  a  loan  to  which  the 
representation  applies. 

(e)  BeJow-market  split-dollar  loans — 
(1)  Scope — (i)  In  general.  This  paragraph 
(e)  applies  to  below-market  split-dollar 
loans  eniunerated  under  section 
7872(c)(1),  which  include  gift  loans^ 
compensation-related  loans,  and 
corporation-shareholder  loans.  The 
characterization  of  a  split-dollar  loan 
under  section  7872(c)(1)  and  of  the 
imputed  transfers  under  section 
7872(a)(1)  and  (b)(1)  depends  upon  the 
relationship  between  the  lender  and  the 
borrower  or  the  lender,  borrower,  and 
any  indirect  participant.  For  example,  if 
the  lender  is  the  borrower's  employer, 
the  split-dollar  loan  is  generally  a 
compensation-related  loan,  and  any 
imputed  transfer  firom  the  lender  to  the 
borrower  is  generally  a  payment  of 
compensation.  The  loans  covered  by 
this  paragraph  (e)  include  indirect  loans 
between  the  parties.  See  paragraph  (e)(2) 
of  this  section  for  the  treatment  of 
certain  indirect  split-dollar  loans.  See 
paragraph  (f)  of  this  section  for  the 
treatment  of  any  stated  interest  or  OID 
on  split-dollar  loans.  See  paragraph  (j)    / 
of  tUs  section  for  additional  rules  that 
apply  to  a  split-dollar  loan  that  provides 
for  one  or  more  contingent  payments. 

(ii)  Significant-effect  split-dollar 
loans.  If  a  direct  or  indirect  below- 
market  split-dollar  loan  is  not 
enimierated  in  section  7872(c)(1)(A), 
\B),  or  (C),  the  loan  is  a  significant-effect 
loan  under  section  7872(c)(1)(E). 

(2)  Indirect  split-dollar  yoa/is— (i)  In 
general.  If,  based  on  all  the  facts  and 
circumstances,  including  the 
relationship  between  the  borrower  or 
lender  and  some  third  person  (the 
indirect  participant),  the  effect  of  a 
below-market  split-dollar  loan  is  to 
transfer  value  from  the  lender  to  the 
indirect  participant  and  from  the 
indirect  participant  to  the  borrower, 
then  the  below-^market  split-dollar  loan 
is  restructured  as  two  or  more 
successive  below-market  loans  (the 
deemed  loans)  as  provided  in  this 
paragraph  (e)(2).  The  transfers  of  value 


described  in  the  preceding  sentence 
include  (but  j  are  not  limited  to)  a  gift, 
compensation,  a  capital  contribution, 
and  a  distrinition  under  section  301  (or, 
in  the  case  a  F  an  S  corporation,  under 
section  1368 ).  The  deemed  loans  are — 

(A)  A  deei  led  below-market  split- 
dollar  loan  I  lade  by  the  lender  to  the 
indirect  part  icipant;  and 

(B)  A  deeitied  below-market  split- 
dollar  loan  made  by  the  indirect 
participeint  to  the  borrower. 

(ii)  Applioption.  Each  deemed  loan  is 
treated  as  hakdng  the  same  provisions  as 
the  original  loan  between  the  lender  and 
borrower,  and  section  7872  is  applied  to 
each  deemed  loan.  Thus,  for  example,  if, 
imder  a  split-dollar  life  insurance 
arrangement!  an  employer  (lender) 
makes  an  intjerest-free  split-dollar  loan 
to  an  emplojee's  child  (borrower),  the 
loan  is  restructured  as  a  deemed 
compensation-related  below-market 
split-dollar  Iban  from  the  lender  to  the 
employee  (the  indirect  participant)  and 
a  second  deamed  gift  below-market 
split-dollar  Ipan  from  the  employee  to 
the  employee's  child.  In  appropriate 
circimistanccs,  section  7872(d)(1)  may 
limit  the  interest  that  accrues  on  a 
deemed  loan!  for  Federal  income  tax 
purposes.  For  loan  arrangements 
between  bus  jand  and  wife,  see  section 
7872(f)(7). 

(iii)  Limitc  tions  on  investment  interest 
for  purposes  of  section  163(d).  For 
purposes  of  i  ection  163(d),  the  imputed 
interest  from  the  indirect  participant  to 
the  lender  that  is  taken  into  account  by 
the  indirect  participant  under  this 
paragraph  (e  (2)  is  not  investment 
interest  to  th  b  extent  of  the  excess,  if 
any,  of — 

(A)  The  in  puted  interest  from  the 
indirect  part  cipant  to  the  lender  that  is 
taken  into  ac  count  by  the  indirect 
participant;  i  >ver 

(B)  The  im  puted  interest  to  the 
indirect  part  cipant  from  the  borrower 
that  is  recogi  dzed  by  the  indirect 
participant. 

(iv)  Exam}  les.  The  provisions  of  this 
paragraph  (e  (2)  are  illustrated  by  the 
following  ex  unples: 

Example  1.  i)  On  January  1,  2009, 
Employer  Xai  d  Individual  A  enter  into  a 
split-dollar  lif  i  insurance  arrangement  under 
which  A  is  na  ned  as  the  policy  owner.  A  is 
the  child  of  B,  an  employee  of  X.  On  January 
1,  2009,  X  maj  es  a  $30,000  premium 
payment,  repa  ^able  upon  demand  without 
interest.  Repa;  ment  of  the  premium  payment 
is  fully  recour  ;e  to  A.  The  payment  is  a 
below-market  iplit-dollar  demand  loan.  A's 
net  investmen ;  income  for  2009  is  $1,100, 


and  there  are 


between  A  an(  B.  Assume  that  the  blended 


annual  rate  foi 
compounded 


o  other  outstanding  loans 


2009  is  5  percent, 
innually. 


(ii)  Based  on  the  relationships  among  the 
parties,  the  effect  of  the  below-market  split- 
dollar  loan  from  X  to  A  is  to  transfer  value 
from  X  to  B  and  then  to  transfer  value  from 
B  to  A.  Under  paragraph  (e)(2)  of  this  section, 
the  below-market  split-dollar  loan  from  X  to 
A  is  restructured  as  two  deemed  below- 
market  split-dollar  demand  loans:  a 
compensation-related  below-market  split- 
dollar  loan  between  X  and  B  and  a  gift  below- 
market  split-dollar  loan  between  B  and  A. 
Each  of  the  deemed  loans  has  the  same'terms 
and  conditions  as  the  original  loan. 

(iii)  Under  paragraph  (e)(3)  of  this  section, 
the  amount  of  forgone  interest  deemed  paid 
to  B  by  A  in  2009  is  $1,500  ([$30,000  x 
0.05] — 0).  Under  section  7872(d)(1),  however, 
the  amount  of  forgone  interest  deemed  paid 
toBhy  A  is  limited  to  $1,100  (A's  net 
investment  income  for  the  year).  Under 
paragraph  (e](2)(iii)  of  this  section,  B's 
deduction  under  section  163(d)  in  2009  for 
interest  deemed  paid  on  B's  deemed  loan 
from  X  is  limited  to  $1,100  (the  interest 
deemed  received  from  A]. 

Example  2.  (i)  The  facts  are  the  same  as  the 
facts  in  Example  1,  except  that  T,  an 
irrevocable  life  insurance  trust  established 
for  the  benefit  of  i4  (B's  child),  is  named  as 
the  policy  owner.  7' is  not  a  grantor  trust. 

(ii)  Based  on  the  relationships  among  the 
parties,  the  effect  of  the  below-market  split- 
dollar  loan  from  X  to  7  is  to  transfer  value 
from  X  to  B  and  then  to  transfer  value  from 
B  to  T.  Under  paragraph  (e)(2)  of  this  section, 
the  below-market  split-dollar  loan  from  Xto 
T  is  restructured  as  two  deemed  below- 
market  split-dollar  demand  loans:  a 
compensation-related  below-market  split- 
dollar  loan  between  X  and  B  and  a  gift  below- 
market  split-dollar  loan  between  B  and  T. 
Each  of  the  deemed  loans  has  the  same  terms 
and  conditions  as  the  original  loan. 

(iii)  Under  paragraph  (e)(3)  of  this  section, 
the  amount  of  forgone  interest  deemed  paid 
to  B  by  r  in  2009  is  $1,500  ([$30,000  x 
0.05]— 0).  Section  7872(d)(1)  does  not  apply 
because  T  is  not  an  individual.  The  amount 
of  forgone  interest  deemed  paid  to  B  by  T  is 
$1,500.  Under  paragraph  (e)(2)(iii)  of  this 
section,  B's  deduction  under  section  163(d) 
in  2009  for  interest  deemed  paid  on  B's 
deemed  loan  from  Xis  $1,500  (the  interest 
deemed  received  from  71. 

(3)  Split-dollar  demand  loans — (i)  In 
general.  This  paragraph  (e)(3)  provides 
rules  for  testing  split-dollar  demand     - 
loans  for  sufficient  interest,  and,  if  the 
loans  do  not  provide  for  sufficient 
interest,  rules  for  the  calculation  and 
treatment  of  forgone  interest  on  these 
loans.  See  paragraph  (g)  of  this  section 
for  additional  rules  that  apply  to  a  split- 
dollar  loan  providing  for  certain 
variable  rates  of  interest. 

(ii)  Testing  for  sufficient  interest.  Each 
calendar  year  that  a  split-dollar  demand 
loan  is  outstanding,  the  loan  is  tested  to 
determine  if  the  loan  provides  for 
sufficient  interest.  A  split-dollar 
demand  loan  provides  for  sufficient 
interest  for  the  calendar  year  if  the  rate 
(based  on  aimual  compounding)  at 
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which  interest  accrues  on  the  loan's 
adjusted  issue  price  during  the  year  is 
no  lower  than  die  blended  annual  rate 
for  the  year.  (The  Internal  Revenue 
Service  publishes  the  blended  annual 
rate  in  the  Internal  Revenue  Bulletin  in 
Jidy  of  each  year  (see  §  601.601{d)(2)(ii) 
of  this  chapter).)  If  the  loan  does  not 
provide  for  sufficient  interest,  the  loan 
is  a  below-market  split-dollar  demand 
loan  for  that  calendar  year.  See 
paragraph  (e)(3)(iii)  of  this  section  to 
determine  the  amount  and  treatment  of 
forgone  interest  for  each  calendar  year 
the  loan  is  below-market. 

(iii)  Imputations — (A)  Amount  of 
forgone  interest.  For  each  calendar  year, 
the  amount  of  forgone  interest  on  a 
split-dollar  demand  loan  is  treated  as 
transferred  by  the  lender  to  the  borrower 
and  as  retransferred  as  interest  by  the 
borrower  to  the  lender.  This  amount  is 
the  excess  of — 

(1)  The  amount  of  interest  that  would 
have  been  payable  on  the  loan  for  the 
calendar  year  if  interest  accrued  on  the 
loan's  adjusted  issue  price  at  the 
blended  annual  rate  (determined  in 
paragraph  (e)(3)(ii)  of  this  section)  and 
were  payable  annually  on  the  day 
referred  to  in  paragraph  (e)(3)(iii)(B)  of 
this  section;  over 

(2)  Any  iiiterest  that  accrues  on  the 
loan  during  the  year. 

(B)  Timing  of  transfers  of  forgone 
interest — (I)  In  general.  Except  as 
provided  in  paragraphs  (e)(3)(iii)(B)(2) 
and  (3)  of  this  section,  the  forgone 
interest  (as  determined  under  paragraph 
(e)(3)(iii){A)  of  this  section)  that  is 
attributable  to  a  calendar  year  is  treated 
as  transferred  by  the  lender  to  the 
borrower  (and  retransferred  as  interest 
by  the  borrower  to  the  lender)  on  the 
last  day  of  the  calendar  year  and  is 
accoimted  for  by  each  party  to  the  split- 
dollar  loan  in  a  manner  consistent  with 
that  party's  method  of  accounting. 

(2)  Exception  for  death,  liquidation,  or 
termination  of  the  borrower.  In  the 
taxable  year  in  which  the  borrower  dies 
(in  the  case  of  a  borrower  who  is  a 
natural  person)  or  is  liquidated  or 
otherwise  terminated  (in  the  case  of  a 
borrower  other  than  a  natural  person), 
any  forgone  interest  is  treated,  for  both 
the  lender  and  the  borrower,  as 
transferred  and  retransferred  on  the  last 
day  of  the  borrower's  final  taxable  year. 

(3)  Exception  for  repayment  of  below- 
market  split-dollar  loan.  Any  foregone 
interest  is  treated,  for  both  the  lender 
and  the  borrower,  as  transferred  and 
retransferred  on  the  day  the  split-dollar 
loan  is  repaid  in  full. 

(4)  Split-dollar  term  loans — (i)  In 
general.  Except  as  provided  in 
paragraph  (e)(5)  of  this  section,  this 
paragraph  (e)(4)  provides  rules  for 


testing  split-dollar  term  loans  for 
sufficient  interest  emd,  if  the  loans  do 
not  provide  for  sufficient  interest,  rules 
for  imputing  pajrments  on  these  loans. 
See  paragraph  (g)  of  this  section  for 
additional  rules  that  apply  to  a  split- 
dollar  loan  providing  for  certain 
variable  rates  of  interest. 

(ii)  Testing  a  split-dollar  term  loan  for 
sufficient  interest.  A  split-dollar  term 
loan  is  tested  on  the  day  the  loan  is 
made  to  determine  if  the  loan  provides 
for  sufficient  interest.  A  split-dollar 
term  loan  provides  for  sufficient  interest 
if  the  imputed  loan  amount  equals  or 
exceeds  the  amount  loaned,  llie 
imputed  loan  amount  is  the  present 
value  of  all  payments  due  under  the 
loan,  determined  as  of  the  date  the  loan 
is  made,  using  a  discoiint  rate  equal  to 
the  AFR  in  effect  on  that  date.  The  APR 
used  for  purposes  of  the  preceding 
sentence  must  be  appropriate  for  the 
loan's  term  (short-term,  mid-term,  or 
long-term)  and  for  the  compounding 
period  used  in  computing  die  present 
value.  See  section  1274(d)(1).  &the 
split-dollar  loan  does  not  provide  for 
sufficient  interest,  the  loan  is  a  below- 
market  split-dollar  term  loan  subject  to 
paragraph  (e){4)(iv)  of  this  section. 

(iii)  Determining  loan  term.  This 
paragraph  (e)(4)(iii)  provides  rules  to 
determine  the  term  of  a  split-dollar  term 
loan  for  purposes  of  paragraph  (e)(4)(ii) 
of  this  section.  The  term  of  the  loan 
determined  under  this  paragraph 
(e)(4)(iii)  (other  than  paragraph 
(e)(4)(iii)(C)  of  this  section)  applies  to 
determine  the  split-dollar  loan's  term, 
payment  schedule,  and  yield  for  all 
purposes  of  this  section. 

(A)  In  general.  Except  as  provided  in 
paragraph  (e)(4)(iii)(B),  (C),  (D)  or  (E)  of 
this  section,  the  term  of  a  split-dollar 
term  loan  is  based  on  the  period  from 
the  date  the  loan  is  made  until  the 
loan's  stated  maturity  date. 

(B)  Special  rules  for  certain  options — 
(1)  Payment  schedule  that  minimizes 
yield.  If  a  split-dollar  term  loan  is 
subject  to  one  nr  more  unconditional 
options  that  are  exercisable  at  one  or 
more  times  during  the  term  of  the  loan 
and  that,  if  exercised,  require  payments 
to  be  made  on  the  split-dollar  loan  on 
an  alternative  payment  schedule  (for 
example,  an  option  to  extend  or  an 
option  to  call  a  split-dollar  loan),  then 
the  rules  of  this  paragraph 
(e)(4)(iii)(B)(l)  determine  the  term  of  the 
loan.  However,  this  paragraph 
(e)(4)(iii)(B)(])  applies  only  if  the  timing 
and  amounts  of  the  payments  that 
comprise  each  payment  schedule  are 
known  as  of  the  issue  date.  For  purposes 
of  determining  a  split-dollar  loan's  term, 
the  borrower  is  projected  to  exercise  or 
not  exercise  an  option  or  combination  of 


options  in  a  manner  that  minimizes  the 
loan's  overall  yield.  Similarly,  the 
lender  is  projected  to  exercise  or  not 
exercise  an  option  or  combination  of 
options  in  a  manner  that  minimizes  the 
loan's  overall  yield.  If  different 
projected  patterns  of  exercise  or  non- 
exercise  produce  the  same  minimutn 
yield,  the  parties  are  projected  to 
exercise  or  not  exercise  an  option  or     . 
combination  of  options  in  a  manner  that 
produces  the  longest  term. 

(2)  Change  in  circumstances.'U  the 
borrower  (or  lender)  does  or  does  not 
exercise  the  option  as  projected  under 
paragraph  (e)(4)(iii)(B)(2)  of  this  section, 
the  split-dollar  loan  is  treated  for 
purposes  of  this  section  as  retired  and 
reissued  on  the  date  the  option  is  or  is 
not  exercised  for  an  amount  of  cash 
equal  to  the  loan's  adjusted  issue  price 
on  that  date.  The  reissued  loan  must  be 
retested  using  the  appropriate  AFR  in 
effect  on  the  date  of  reissuance  to 
determine  whether  it  is  a  below-market 
loan. 

{3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 
(e)(4)(iii)(B): 

Example  1.  Employee  B  issues  a  10-year 
split-dollar  term  loan  to  Employer  Y.  B  has 
the  right  to  prepay  the  loan  at  the  end  of  year 
5.  Interest  is  payable  on  the  split-dollar  loan 
at  1  percent  for  the  first  5  years  and  at  10 
percent  for  the  remaining  5  years.  Under 
paragraph  (e)(4}(iii)(B)(i)  of  this  section,  this 
arrangement  is  treated  as  a  5-year  split-dollar 
term  loan  from  YXo  B,  with  interest  payable 
at  1  percent. 

Example  2.  The  facts  are  the  same  as  the 
facts  in  Example  1,  except  that  B  does  not  in 
fact  prepay  the  split-dollar  loan  at  the  end  of 
year  5.  Under  paragraph  (e)(4)(iii)(B)(2)  of 
this  section,  the  first  loan  is  treated  as  retired 
at  the  end  of  year  5  and  a  new  5-year  split- 
dollar  term  loan  is  issued  at  that  time,  with 
interest  payable  at  10  percent. 

Example  3.  Employee  A  issues  a  10-year 
split-dollar  term  loan  on  which  the  lender. 
Employer  X,  has  the  right  to  demand 
payment  at  the  end  of  year  2.  Interest  is 
payable  on  the  split-dollar  loan  at  7  percent 
each  year  that  the  loan  is  outstanding.  Under 
paragraph  (e)(4)(iii)(B)(l)  of  this  section,  this 
arrangement  is  treated  as  a  10-year  spUt- 
dollar  term  loan  because  the  exercise  nix's 
put  option  would  not  reduce  the  yield  of  the 
loan  (the  yield  of  the  loan  is  7  percent, 
compounded  annually,  whether  or  not  X 
demands  payment). 

(C)  Split-dollar  term  loans  providing 
for  certain  variable  rates  of  interest.  If  a 
spht-dollar  term  loan  is  subject  to 
paragraph  (g)  of  this  section  (a  split- 
dollar  loan  that  provides  for  certain 
variable  rates  of  interest),  the  term  of  the 
loan  for  purposes  of  paragraph  (e)(4)(ii) 
of  this  section  is  determined  imder 
paragraph  (g)(3)(ii)  of  this  section. 

(D)  Split-dollar  loans  payable  upon 
the  death  of  an  individual.  If  a  spUt- 
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dollar  term  loan  is  described  in 
paragraph  (e)(5)(ii)(A)  or  (v){A)  of  this 
section,  the  term  of  the  loan  for 
purposes  of  paragraph  (e)(4}(ii)  of  this 
section  is  determined  under  paragraph 
(e)(5)(ii)(C)  or  (v)(B)(2)  of  this  section, 
whichever  is  applicable. 

(E)  Split-dollar  loans  conditioned  on 
the  future  performance  of  substantial 
services  by  an  individual.  If  a  split- 
.  dollar  term  loan  is  described  in 
paragraph  (e)(5)(iii)(A)(i)  or  {v)(A)  of 
this  section,  the  term  of  the  loan  for 
purposes  of  paragraph  (e)(4)(ii)  of  this 
section  is  determined  under  paragraph 
(e)(5)(iii)(C)  or  (v)(B)(2)  of  this  section, 
whichever  is  applicable. 

(iv)  Timing  and  amount  of  imputed 
transfer  in  connection  with  below- 
market  split-dollar  term  loans.  If  a  split- 
dollar  term  loan  is  a  below-market  loan. 
then  the  rules  applicable  to  below- 
market  term  loans  under  section  7872 
apply.  In  general,  the  loan  is 
recharacterized  as  consisting  of  two 
portions:  an  imputed  loan  amount  (as 
defined  in  paragraph  (e)(4)(ii)  of  this 
section)  and  an  imputed  transfer  from 
the  lender  to  the  borrower.  The  imputed 
transfer  occurs  at  the  time  the  loan  is 
made  (for  example,  when  the  lender 
makes  a  premium  payment  on  a  life 
insurance  policy)  and  is  equal  to  the    . 
excess  of  the  amount  loaned  over  the 
imputed  loan  amount. 

(v)  Amount  treated  as  OlD.  In  the  case 
of  any  below-market  split-dollar  term 
loan  described  in  this  paragraph  (e)(4), 
for  purposes  of  applying  sections  1271 
through  1275  and  the  regulations 
thereunder,  the  issue  price  of  the  loan 
is  the  amount  determined  under 
§  1.1273-2.  reduced  by  the  amount  of 
the  imputed  transfer  described  in 
paragraph  (e)(4)(iv)  of  this  section. 
Thus,  the  loan  is  generally  treated  as 
having  OID  in  an  amount  equal  to  the 
amount  of  the  imputed  transfer 
described  in  paragraph  (e)(4)(iv)  of  this 
section,  in  addition  to  any  other  OID  on 
the  loan  (determined  without  regard  to 
section  7872(b)(2)(A)  or  this  paragraph 
(e)(4)). 

(vi)  Example.  The  provisions  of  this 
paragraph  (e)(4)  are  illustrated  by  the 
following  example: 

Example,  (i)  On  luly  1.  2009.  Corporation 
Zand  Shareholder  A  enter  into  a  split-dollar 
life  insurance  arrangement  under  which  A  is 
named  as  the  policy  owner.  On  July  1.  2009. 
Z  makes  a  SIOO.OOO  premium  payrnent. 
repayable  without  interest  in  15  years. 
Repayment  of  the  premium  payment  is  fuliv 
rfecourse  to  A.  The  premium  payment  is  a 
split-dollar  term  loan.  Assume  the  long-term 
AFR  (based  on  annual  compounding]  at  the 
time  the  loan  is  made  is  7  percent, 

(ii)  Based  on  a  15-year  term  and  a  discount 
rate  of  7  percent,  compounded  annually  (the 
long-term  AFR),  the  present  value  uf  the 
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(C)  Term  of  loan.  For  purposes  of 
paragraph  (e)(5)(ii)(B)  of  this  section,  the 
term  of  a  split-dollar  loan  payable  on 
the  death  of  an  individual  (including 
the  death  of  the  last  survivor  of  a  group 
of  individuals)  is  the  individual's  life 
expectancy  as  determined  under  the 
appropriate  table  in  §  1.72-9  on  the  day 
the  loan  is  made.  If  a  split-dollar  loan 

is  payable  on  the  earlier  of  the 
individual's  death  or  another  term 
determined  under  paragraph  (e)(4)(iii)  of 
this  section,  the  term  of  the  loan  is 
whichever  term  is  shorter. 

(D)  Retirement  and  reissuance  of  loan. 
If  a  split-dollar  loan  described  in 
paragraph  (e)(5)(ii)(A)  of  this  section, 
remains  outstanding  longer  than  the 
term  determined  under  paragraph 
(e)(5)(ii){C)  of  this  section  because  the 
individual  outlived  his  or  her  life 
expectancy,  the  split-dollar  loan  is 
treated  for  purposes  of  this  section  as 
retired  and  reissued  as  a  split-dollar 
demand  loan  at  that  time  for  aa  amount 
of  cash  equal  to  the  loan's  adjusted  issue 
price  on  that  date.  However,  the  loan  is 
not  retested  at  that  time  to  determine 
whether  the  loan  provides  for  sufficient 
interest.  For  purposes  of  determining 
forgone  interest  under  paragraph 
(e)(5)(ii)(B)  of  this  section,  the 
appropriate  AFR  for  the  reissued  loan  is 
the  AFR  determined  under  paragraph 
(e)(5)(ii)(B)  of  this  section  on  the  day  the 
loan  was  originally  made. 

(iii)  Split-dollar  loans  conditioned  on 
the  future  performance  of  substantial 
services  by  an  individual — (A) 
Applicability — (1)  In  general.  This 
paragraph  (e)(5)(iii)  applies  to  a  split- 
dollar  term  loan  if  the  benefits  of  the 
interest  arrangements  of  the  loan  are  not  ■ 
transferable  and  are  conditioned  on  the 
future  performance  of  substantial 
services  (within  the  meaning  of  section 
83)  by  an  individual. 

(2)  Exception.  Notwithstanding 
paragraph  (e)(5)(iii)(A)(I)  of  this  section, 
this  paragraph  {e)(5)(iii)  does  not  apply 
to  a  t.plit-dollar  loan  described  in 
paragraph  (e)(5)(v)(A)  of  this  section 
(regarding  a  split-dollar  loan  that  is 
payable  on  the  later  of  a  term  certain 
and  the  date  on  which  the  condition  to 
perform  substantial  future  services  by 
an  individual  ends). 

(B)  Treatment  of  loan.  A  split-dollar 
loan  described  in  paragraph 
(e)(5)(iii)(A)(I)  of  this  section  is  tested 
under  paragraph  (e)(4)(ii)  of  this  section 
to  determine  if  the  loan  provides  for 
sufficient  interest.  Except  as  provided  in 
paragraph  (e)(5)(iii)(D)  of  this  section,  if 
the  loan  provides  for  sufficient  interest, 
then  section  7872  does  not  apply  to  the 
loan  and  the  interest  on  the  loan  is 
taken  into  account  under  paragraph  (f) 
of  this  section.  If  the  loan  does  not 
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provide  for  sufficient  interest,  then 
section  7872  applies  to  the  loan  and  the 
loan  is  treated  as  a  below-market 
demand  loan  subject  to  paragraph 
(e)(3)(iii)  of  this  section.  For  each  year 
that  the  loan  is  outstanding,  however, 
the  rate  used  in  the  determination  of 
forgone  interest  under  paragraph 
(e)(3)(iii)  of  this  section  is  not  the 
blended  annual  rate  but  rather  is  the 
AFR  (based  on  annual  compounding) 
appropriate  for  the  locin's  term  as  of  the 
month  in  which  the  loan  is  made.  See 
paragraph  (e)(5){iii){C)  of  this  section  to 
determine  the  loan's  term. 

(C)  Term  of  loan.  The  term  of  a  split- 
dollar  loan  described  in  paragraph 
(e)(5)(iii){A)(I)  of  this  section  is  based 
on  the  period  from  the  date  the  loan  is 
made  until  the  loan's  stated  matiuity 
date.  However,  if  a  split-dollar  loan 
described  in  paragraph  (e)(5)(iii)(A){I) 
of  this  section  does  not  have  a  stated 
maturity  date,  the  term  of  the  loan  is 
presumed  to  be  seven  years. 

(D)  Retirement  and  reissuance  of  loan. 
If  a  split-dollar  loan  described  in 
paragraph  (e)(5)(iii)(A)(J)  of  this  section 
remains  outstanding  longer  than  the 
term  determined  under  paragraph 
(e)(5)(iii)(C)  of  this  section  because  of 
the  continued  performance  of 
substantial  services,  the  split-dollar  loan 
is  treated  for  purposes  of  this  section  as- 
retired  and  reissued  as  a  split-dollar 
demand  loan  at  that  time  for  an  amount 
of  cash  equal  to  the  loan's  adjusted  issue 
price  on  that  date.  The  loan  is  retested 
at  that  time  to  determine  whether  the 
loan  provides  for  sufficient  interest. 

(iv)  Gift  split-dollar  term  loans — (A) 
Applicability.  This  paragraph  (e)(5)(iv) 
applies  to  gift  split-dollar  term  loans. 

(B)  Treatment  of  loan.  A  split-dollar 
loan  described  in  paragraph  (e)(5)(iv){A) 
of  this  section  is  tested  under  paragraph 
{e)(4)(ii)  of  this  section  to  determine  if 
the  loan  provides  for  sufficient  interest. 
If  the  loan  provides  for  sufficient 
interest,  then  section  7872  does  not 
apply  to  the  loan  and  the  interest  on  the 
loan  is  taken  into  account  under 
paragraph  (f)  of  this  section.  If  the  loan 
does  not  provide  for  sufficient  interest, 
then  section  7872  applies  to  the  loan 
and  the  loan  is  treated  as  a  below- 
market  demand  loan  subject  to 
paragraph  (e)(3)(iii)  of  this  section.  For 
each  year  that  the  loan  is  outstanding, 
however,  the  rate  used  in  the 
determination  of  forgone  interest  under 
paragraph  (e)(3)(iii)  of  this  section  is  not 
the  blended  annual  rate  but  rather  is  the 
AFR  (based  on  annual  compounding) 
appropriate  for  the  loan's  term  as  of  the 
month  in  which  the  loan  is  made.  See 
paragraph  (e)(5)(iv)(C)  of  this  section  to 
determine  the  loan's  term. 


(C)  Term  of  loan.  For  purposes  of 
paragraph  (e)(5){iv)(B)  of  this  section, 
the  term  of  a  gift  split-dollar  term  loan 
is  the  term  determined  under  paragraph 
(e)(4)(iii)  of  this  section. 

(D)  Limited  application  for  gift  split- 
dollar  term  loans.  The  rules  of 
paragraph  (e)(5)(iv)(B)  of  this  section 
apply  to  a  gift  split-dollar  term  loan 
only  for  Federal  income  tax  purposes. 
For  purposes  of  Chapter  12  of  the 
Internal  Revenue  Code  (relating  to  the 
gift  Jtax),  gift  below-market  split-dollar 
term  loans  are  treated  as  term  loans 
under  section  7872(b)  and  paragraph 
(e)(4)  of  this  section.  See  section 
7872(d)(2). 

(v)  Split-dollar  loans  payable  on  the 
later  of  a  term  certain  and  another 
specified  date — (A)  Applicability.  This 
paragraph  (e)(5)(v)  applies  to  any  split- 
dollar  term  loan  payable  upon  the  later 
of  a  term  certain  or — 
(J)  The  death  of  an  individual;  or 
(2)  For  a  loan  described  in  paragraph 
(e)(5)(iii)(A)(3)  of  this  section,  the  date 
on  which  the  condition  to  perform 
substantial  future  services  by  an 
individual  ends. 

(B)  Treatment  of  loan — (I)  In  general. 
A  split-dollar  loan  described  in 
paragraph  (e)(5)(v)(A)  of  this  section  is 
a  split-dollar  term  loan,  subject  to 
paragraph  (e)(4)  of  this  section. 

(2)  Term  of  the  loan.  The  term  of  a 
split-dollar  loan  described  in  paragraph 
(e)(5)(v)(A)  of  this  section  is  the  term 
certain. 

(3)  Appropriate  AFR.  The  appropriate 
AFR  for  a  split-dollar  loan  described  in 
paragraph  (e)(5)(v)(A)  of  this  section  is 
based  on  a  term  of  the  longer  of  the  term 
certain  or  the  loan's  expected  term  as 
determined  under  either  paragraph 
(e)(5)  (ii)  or  (iii)  of  this  section, 
whichever  is  applicable. 

(C)  Retirement  and  reissuance.  If  a 
split-dollar  loan  described  in  paragraph 
(e)(5)(v)(A)  of  this  section  remains 
outstanding  longer  than  the  term 
certain,  the  split-dollar  loan  is  treated 
for  purposes  of  this  section  as  retired 
and  reissued  at  the  end  of  the  term 
certain  for  an  amount  of  cash  equal  to 
the  loan's  adjusted  issue  price  on  that 
date.  The  reissued  loan  is  subject  to 
paragraph  (e)(5)  (ii)  or  (iii)  of  this 
section,  whichever  is  applicable. 
However,  the  loan  is  not  retested  at  that 
time  to  determine  whether  the  loan 
provides  for  sufficient  interest.  For 
purposes  of  paragraph  (e)(3)(iii)  of  this 
section,  the  appropriate  AFR  for  the 
reissued  loan  is  the  AFR  determined 
under  paragraph  (e)(5)(v)(B)(3)  of  this 
section  on  the  day  the  loan  was 
originally  made. 


(vi)  Example.  The  provisions  of  this 
paragraph  (e)(5)  are  illustrated  by  the 
following  example: 

Example,  (i)  On  January- 1,  2009, 
Corporation  Y  and  Shareholder  B,  a  65  year- 
old  male,  enter  into  a  split-dollar  life 
insurance  arrangement  under  which  B  is 
named  as  the  policy  owner.  On  January  1 , 
2009,  y  makes  a  $100,000  premium  payment, 
repayable,  without  interest,  from  the  death 
benefits  of  the  underlying  contract  upon  B's 
death.  The  premium  payment  is  a  split-dollar 
term  loan.  Repayment  of  the  premium 
payment  is  fully  recourse  to  B.  Assume  the 
long-term  AFR  (based  on  annual 
compounding)  at  the  time  of  the  loan  is  7 
percent.  Both  Y  and  B  use  the  calendar  year 
as  their  taxable  years. 

(ii)  Based  on  table  1  in  §  1.72-9,  the 
expected  term  of  the  loan  is  15  years.  Under 
paragraph  (e)(5)(ii)(C}  of  this  section,  the 
long-term  AFR  (based  on  annual 
compounding)  is  the  appropriate  test  rate. 
Based  on  a  15-year  term  and  a  discount  rate 
of  7  percent,  compounded  annually  (the 
long-term  AFR),  the  present  value  of  the 
payments  under  the  loan  is  $36,244.60, 
determined  as  follows:  $100,000/(l+(0.07/ 
1)1'*.  Under  paragraph  (e)(5}(ii)(B)  of  this 
section,  this  loan  is  a  below-market  split- 
dollar  term  loan  because  the  imputed  loan 
amount  of  $36,244.60  (the  present  value  of 
the  amount  required  to  be  repaid  to  Y)  is  less 
than  the  amount  loaned  ($100,000). 

(iii)  Under  paragraph  (e)(5)(.ii)(B)  of  this 
section,  the  amount  of  forgone  interest  for 
2009  (and  each  subsequent  full  calendar  year 
that  the  loan  remains  outstanding)  is  $7,000, 
which  is  the  amount  of  interest  that  would 
have  been  payable  on  the  loan  for  the 
calendar  year  if  interest  accrued  on  the  loan's 
adjusted  issue  price  ($100,000)  at  the  long- 
term  AFR  (7  percent,  compounded  annually). 
Under  section  7872  and  paragraph  (e)(l)(i)  of 
this  section,  on  December  31,  2009,  y  is 
treated  as  making  a  section  301  distribution 
to  B  of  $7,000.  hi  addition,  y  has  $7,000  of 
imputed  interest  income  for  2009. 

[f]  Treatment  of  stated  interest  and 
OIDfor  split-dollar  loans — (1)  In 
general.  If  a  split-dollar  loan  provides 
for  stated  interest  or  OID,  the  loan  is 
subject  to  this  paragraph  (f),  regardless 
of  whether  the  split-dollar  loan  has 
sufficient  interest.  Except  as  otherwise 
provided  in  this  section,  split-dollar 
loans  are  subject  to  the  same  Internal 
Revenue  Code  and  regulator)'  provisions 
for  stated  interest  and  ODD  as  other 
loans.  For  example,  the  lender  of  a  split- 
dollar  loan  that  provides  for  stated 
interest  must  account  for  any  qualified 
stated  interest  (as  defined  in  §  1.1273- 
1(c))  under  its  regular  method  of 
accounting  (for  example,  an  accrual 
method  or  the  cash  receipts  and 
disbursements  method).  See  §  1.446-2 
to  determine  the  amount  of  qualified 
stated  interest  that  accrues  during  an 
accrual  period.  In  addition,  the  lender 
must  account  under  §  1.1272-1  for  any 
OID  on  a  split-dollar  loan.  However, 
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§  1.1 2  72-1  (c)  does  not  apply  to  any    - 
split-dollar  loan.  See  paragraph  (h)  of 
this  section  for  a  subsequent  waiver, 
cancellation,  or  forgiveness  of  stated 
interest  on  a  split-dollar  loan. 

,  (2)  Term,  payment  schedule,  and 
yield.  The  term  of  a  split-dollar  term 
loan  determined  under  paragraph 
(e)(4)(iii)  of  this  section  (other  than 
paragraph  (e)(4){iii)(e)  of  this  section) 
applies  to  determine  the  split-tlollar 
loan's  term,  payment  schedule,  and 
yield  for  all  purposes  of  this  section. 

(g)  Certain  variable  rates  of  interest — 
(1)  7/1  general.  This  paragraph  (g) 
provides  rules  for  a  split-dollar  loan  that 
provides  for  ce:iain  variable  rates  of 
interest.  If  this  paragraph  (g)  does  not 
apply  to  a  variable  rate  split-dollar  loan, 
the  loan  is  subject  to  the  rules  in 
paragraph  (j)  of  this  section  for  split- 
dollar  loans  that  provide     ir  one  or  more 
contingent  payments. 

(2)  Applicability — (i)  In  general. 
Except  as  pi  ovided  in  paragraph 
(g){2){ii)  of  this  section,  this  paragraph 
(g)  applies  to  a  split-dollar  loan  that  is 
a  variable  rate  debt  instrument  (within 
the  meaning  of  §  1.1275-5)  and  that 
provides  for  stated  interest  at  a  qualified 
floating  rate  (or  rates). 

(ii)  Interest  rate  restrictions.  This 
paragraph  (g)  does  not  apply  to  a  split- 
dollar  loan  if,  gs  a  result  of  interest  rate 
restrictions  (such  as  an  interest  rate 
cap),  the  expected  yield  of  the  loan 
taking  the  restrictions  into  account  is 
significantly  less  than  the  expected 
yield  of  the  loan  without  regard  to  the 
restrictions.  Conversely,  if  reasonably 
symmetric  interest  rate  caps  and  floors 
or  reasonably  symmetric  governors  are 
fixed  throughout  the  term  of  the  loan, 
these  restrictions  generally  do  not 
prevent  this  paragraph  (g)  fi-om  applying 
to  the  loan, 

(3)  Testing  for  sufficient  interest — (i) 
Demand  loan.  For  purposes  of 
paragraph  (e){3)(ii)  of  this  section 
(regarding  testing  a  split-dollar  demand 
loan  for  sufficient  interest),  a  split-dollar 
demand  loan  is  treated  as  if  it  provided 
for  a  fixed  rate  of  interest  for  each 
accrual  period  to  which  a  qualified 
floating  rate  applies.  The  projected  fixed 
rate  for  each  accrual  period  is  the  value 
of  the  qualified  floating  rate  as  of  the 
beginning  of  the  calendar  year  that 
contains  the  last  day  of  the  accrual 
period. 

(ii)  Term  loan.  For  purposes  of 
paragraph  (e)(4)(ii)  of  this  section 
(regarding  testing  a  split-dollar  term 
loan  for  sufficient  interest),  a  split-dollar 
term  loan  subject  to  this  paragraph  (g) 
is  treated  as  if  it  provided  for  a  fixed  rate 
of  interest  for  each  accrual  period  to 
^hich  a  qualified  floating  rate  applies. 
The  projected  fixed  rate  for  each  accrual 
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the  payments)  is  more  than  the  amount 
loaned  of  $100,000.  Therefore,  the  loan  is  not 
a  below-market  split-dollar  term  loan,  and 
interest  on  the  loan  is  taken  into  account 
under  paragraph  (f)  of  this  section. 

(h)  Adjustments  for  interest  paid  at 
less  than  the  stated  rate — (1) 
Application — (i)  In  general.  To  the 
extent  required  by  this  paragraph  (h),  if 
accrued  but  unpaid  interest  on  a  split- 
dollar  loan  is  subsequently  waived, 
cancelled,  or  forgiven  by  the  lender, 
then  the  waiver,  cancellation,  or 
forgiveness  is  treated  as  if,  on  that  date, 
the  interest  had  in  fact  been  paid  to  the 
lender  and  retransferred  by  the  lender  to 
the  borrower.  The  amount  deemed 
transferred  and  retransferred  is 
determined  imder  paragraph  (h)  (2)  or 
(3)  of  this  section.  Except  as  provided  in 
paragraph  (h)(l)(iv)  ofcthis  section,  the 
amount  treated  as  retransferred  by  the 
lender  to  the  borrower  under  paragraph 
(h)  (2)  or  (3)  of  this  section  is  increased 
by  the  deferral  charge  determined  under 
paragraph  (h)(4)  of  this  section.  To 
determine  the  character  of  any 
retransferred  amoimt,  see  paragraph 
(e)(l)(i)  of  this  section.  See  §  1.61- 
22(b)(6)  for  the  treatment  of  amounts 
other  than  interest  on  a  split-dollar  loan 
that  are  waived,  cancelled,  or  forgiven 
by  the  lender. 

(ii)  Certain  split-dollar  term  loans.  For 
purposes  of  this  paragraph  (h),  a  split- 
dollar  term  loan  described  in  paragraph 
(e)(5)  of  this  section.(for  example,  a 
split-dollar  term  loan  payable  not  later 
than  the  death  of  an  individual)  is 
suh'ect  to  the  rules  of  paragraph  (h)(3) 
of  tais  section. 

(iii)  Payments  treated  as  a  waiver, 
cancellation,  or  forgiveness.  For 
purposes  of  this  paragraph  (h),  if  a      i 
payment  by  the  lender  (or  a  person 
related  to  the  lender)  to  the  borrower  is, 
in  substance,  a  waiver,  cancellation,  or 
forgiveness  of  accrued  but  unpaid 
interest,  the  payment  by  the  lender  (or 
person  related  to  the  lender)  is  treated 
as  an  amount  retransferred  to  the 
borrower  by  the  lender  under  this 
paragraph  (h)  and  is  subject  to  the 
deferral  charge  in  paragraph  (h)(4)  of 
this  section  to  the  extent  that  the 
payment  is,  in  substance,  a  waiver, 
cancellation,  or  forgiveness  of  accrued 
but  unpaid  interest. 

(iv)  Treatment  of  certain  nonrecourse 
split-dollar  loans.  For  purp     es  of  this 
paragraph  (h),  if  the  parties  Lo  a  split- 
dollar  life  insurance  arrangement  make 
the  representation  described  in 
paragraph  (d)(2)  of  this  section  and  the 
interest  actually  paid  on  the  split-dollar 
loan  is  less  than  the  interest  required  to 
be  accrued  on  the  split-dollar  loan,  the 
excess  of  the  interest  required  to  be 
accrued  over  the  interest  actually  paid 
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is  treated  as  waived,  cancelled,  or 
forgiven  by  the  lender  under  this 
paragraph  (h).  However,  the  amoimt 
treated  as  retransferred  under  paragraph 
(h)(l)(i)  of  this  section  is  not  increased 
by  the  deferral  charge  in  paragraph 
(h)(4)  of  this  section. 

(2)  Split-dollar  term  loans,  hi  the  case 
of  a  split-dollar  term  loan,  the  amount 
of  interest  deemed  transferred  and 
retransferred  for  purposes  of  paragraph 
(h)(1)  of  this  section  is  determined  as 
follows: 

(i)  If  the  loan's  stated  rate  is  less  than 
or  equal  to  the  appropriate  AFR  (the 
AFR  used  to  test  die  loan  for  sufficient 
interest  under  paragraph  (e)  of  this 
section),  the  amount  of  interest  deemed 
transferred  and  retransferred  pursuant 
to  this  paragraph  (h)  is  the  excess  of  the 
amount  of  interest  payable  at  the  stated 
rate  over  the  interest  actually  paid. 

(ii)  If  the  loan's  stated  rate  is  greater 
than  the  appropriate  AFR  (the  AFR  used 
to  test  the  loan  for  sufficient  interest 
under  paragraph  (e)  of  this  section),  the 
amount  of  interest  deemed  transferred 
and  retransferred  pursuant  to  this 
paragraph  (h)  is  the  excess,  if  any,  of  the 
amount  of  interest  payable  at  the  AFR 
over  the  interest  actually  paid. 

■(3)  Split-dollar  demana  loans.  In  the 
case  of  a  split-dollar  demand  loan,  the 
amount  of  interest  deemed  transferred 
and  retransferred  for  purposes  of 
paragraph  (h)(1)  of  this  section  is  equal 
to  the  aggregate  of — 

(i)  For  eadi  year  that  the  split-dollar 
demand  loan  was  outstanding  in  which 
the  loan  was  a  below-market  split-dollar 
demand  loan,  the  excess  of  the  amotmt 
of  interest  payable  at  the  stated  rate  over 
the  interest  actually  paid  allocable  to 
that  year;  plus 

(ii)  For  each  year  that  the  split-dollar 
demand  loan  was  outstanding  in  which 
the  loan  was  not  a  below-market  split- 
dollar  demand  loan,  the  excess,  if  any, 
of  the  amount  of  interest  payable  at  the 
appropriate  rate  used  for  purposes  of 
imputation  for  that  year  over  the  interest 
actually  paid  allocable  to  that  year. 

(4)  Deferral  charge.  The 
Commissioner  may  prescribe  the 
method  for  determining  the  deferral 
charge  treated  as  retransferred  by  the 
lender  to  the  borrower  under  paragraph 
(h)(1)  of  this  section.  Until  the 
Commissioner  prescribes  otherwise,  the 
deferral  charge  is  determined  under 
paragraph  (h)(4)(i)  of  this  section  for  a 
split-dollar  term  loan  subject  to 
paragraph  (h)(2)  of  this  section  and 
under  paragraph  (h)(4)(ii)  of  this  section 
for  a  split-dollar  demand  loan  subject  to 
paragraph  (h)(3)  of  this  section. 

(i)  Split-dollar  term  loan.  The  deferral 
charge  for  a  split-dollar  term  loan 
subject  to  paragraph  (h)(2)  of  this 


section  is  determined  by  multiplying 
the  hypothetical  underpayment  by  the 
applicable  underpayment  rate, 
compoimded  daily,  for  the  period  from 
the  date  the  split-dollar  loan  was  made 
to  the  date  the  interest  is  waived, 
cancelled,  or  forgiven.  The  hypothetical 
underpayment  is  equal  to  the  amount 
determined  under  paragraph  (h)(2)  of 
this  section,  multiplied  by  the  highest 
rate  of  Income  tax  applicable  to  the 
borrower  (for  example,  the  highest  rate 
in  effect  under  section  1  for  individuals) 
for  the  taxable  year  in  which  the  split- 
dollar  term  loan  was  made.  The 
applicable  underpayment  rate  is  the 
average  of  the  quarterly  underpayment 
rates  in  effect  under  section  6621(a)(2) 
for  the  period  from  the  date  the  split- 
dollar  loan  was  made  to  the  date  the 
interest  is  waived,  cancelled,  or 
forgiven. 

(ii)  Split-dollar  demand  loan.  The 
deferral  charge  for  a  split-dollar  demand 
loan  subject  to  paragraph  (h)(3)  of  this 
section  is  the  sum  of  the  following 
amounts  determined  for  each  year  the 
loan  was  outstanding  (other  than  the 
year  in  which  the  waiver,  cancellation, 
or  forgiveness  occurs):  For  each  year  the 
loan  was  outstanding,  multiply  the 
hypothetical  underpayment  for  the  year 
by  the  applicable  underpajnnent  rate, 
compounded  daily,  for  the  applicable 
period.  The  hypothetical  underpayment 
is  equal  to  the  amount  determined 
under  paragraph  (h)(3)  of  this  section  for 
each  year,  multiplied  by  the  highest  rate 
of  income  tax  applicable  to  the  borrower 
for  that  year  (for  example,  the  highest 
rate  in  effect  under  section  1  for 
individuals).  The  applicable 
underpayment  rate  is  the  average  of  the 
quarterly  underpayment  rates  in  effect 
xmder  section  6621(a)(2)  for  the 
applicable  period.  The  applicable 
period  for  a  year  is  the  period  of  time 
from  the  last  day  of  that  year  until  the 
date  the  interest  is  waived,  cancelled,  or 
forgiven. 

(5)  Examples.  The  provisions  of  this 
paragraph  (h)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  On  January  1,  2009, 
Employer  Y  and  Employee  B  entered  into  a 
split-dollar  life  insurance  arrangement  under 
which  B  is  named  as  the  policy  owner.  On 
January  1,  2009,  y  made  a  $100,000  premium 
payment,  repayable  on  December  31,  2011, 
with  interest  of  5  percebt,  compounded 
annually.  The  premium  payment  is  a  split- 
dollar  term  loan.  Assume  the  short-term  AFH 
(based  on  annual  compounding)  at  the  time 
the  loan  was  made  was  5  percent.  Repayment 
of  both  the  premium  payment  and  the 
interest  due  thereon  was  fully  recourse  to  B. 
On  December  31,  2011,  Vis  repaid  $100,000 
but  Y  waives  the  remainder  due  on  the  loan 
($15,762.50).  Both  y  and  B  use  the  calendar 
year  as  their  taxable  years. 


(ii)  When  the  split-doilar  term  loan  was 
made,  the  loan  was  not  a  below-market  loan 
under  paragraph  (e)(4)(ii)  of  this  section. 
Under  paragraph  (f)  of  this  section,  Y  was 
required  to  accrue  compound  interest  of  5 
percent  each  year  the  loan  remained 
outstanding.  B,  however,  was  not  entitled  to 
any  deduction  for  this  interest  under 
paragraph  (c)  of  this  section. 

(iii)  Under  paragraph  (h)(1)  of  this  section, 
the  waived  amount  is  treated  as  if,  on 
December  31,  2011,  it  had  in  fact  been  paid 
to  y  and  was  then  retransferred  by  yto  B. 
The  amount  deemed  transferred  to  y  and 
retransferred  to  B  equals  the  excess  of  the 
amount  of  interest  payable  at  the  stated  rate 
($15,762.50)  over  the  interest  actually  paid 
($0),  or  $15,762.50.  In  addition,  the  amount 
deemed  retransferred  to  B  is  increased  by  the 
deferral  charge  determined  under  paragraph 
(h)(4)  of  this  section.  Because  of  the 
employment  relationship  between  y  and  B, 
the  total  retransferred  amount  is  treated  as 
compensation  paid  by  Y  to  B. 

Example  2.  (i)  On  January  1.  2009, 
Employer  Y  and  Employee  B  entered  into  a 
split-dollar  life  insurance  arrangement  under 
which  B  is  named  as  the  policy  owner.  On 
January  1,  2009,  y  made  a  $100,000  premium 
payment,  repayable  on  the  demand  of  Y,  with 
interest  of  7  percent,  compounded  annually. 
The  premium  payment  is  a  split-dollar 
demand  loan.  Assume  the  blended  annual 
rate  (based  on  annual  compounding)  in  2009 
was  5  percent  and  in  2010  was  6  percent. 
Repayment  of  both  the  premium  payment 
and  the  interest  due  thereon  was  fully 
recourse  to  B.  On  December  31.  2010,  Y 
demands  repayment  and  is  repaid  its 
$100,000  premium  payment  in  full;  however, 
y  waives  all  interest  due  on  the  loan.  Both 
y  and  B  use  the  calendar  year  as  their  taxable 
years. 

(ii)  For  each  year  that  the  split-dollar 
demand  loan  was  outstanding,  the  loan  was  . 
not  a  below-market  loan  under  paragraph 
(e)(3)(ii)  of  this  section.  Under  paragraph  (f) 
of  this  section,  y  was  required  to  accrue 
compound  interest  of  7  percent  each  year  the 
loan  remained  outstanding.  B,  however,  was 
not  entitled  to  any  deduction  for  this  interest 
under  paragraph  (c)  of  this  section. 

(iii)  Under  paragraph  (h)(1)  of  this  section, 
a  portion  of  the  waived  interest  is  treated  as 
if,  on  December  31,  2010,  il  had  in  fact  been 
paid  to  y  and  was  then  retransferred  by  Y  to 
B.  The  amount  of  interest  deemed  transferred 
to  y  and  retransferred  to  B  equals  the  excess, 
if  any,  of  the  amount  of  interest  payable  at 
the  blended  annual  rate  for  each  year  the 
loan  is  outstanding  over  the  interest  actually 
paid  with  respect  to  that  year.  For  2009,  the 
interest  payable  at  the  blended  annual  rate  is 
$5,000  ($100,000  x  0.05).  For  2010,  the 
interest  payable  at  the  blended  annual  rate  is 
$6,000  ($100,000  X  0.06).  Therefore,  the 
amount  of  interest  deemed  transferred  to  Y 
and  retransferred  to  B  equals  $1 1 ,000.  In 
addition,  the  amount  deemed  retransferred  to 
B  is  increased  by  the  deferral  charge 
determined  imder  paragraph  (h)(4)  of  this 
section.  Because  of  the  employment 
relationship  between  Y  and  B,  the  total 
retransferred  amount  is  treated  as 
compensation  paid  by  Y  to  B. 

(i)  [Reserved] 
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( j)  Split-dollar  loans  that  provide  for 
contingent  payments — [1]  In  general. 
Except  as  provided  in  paragraph  (j)(2)  of 
this  section,  this  paragraph  (>)  pit)vides 
rules  for  a  split-dollar  loan  that  provides 
for  one  or  more  contiagent  payments. 
This  paragraph  (j),  rather  than  §  1.1275- 
4,  applies  to  split-dollar  loans  that 
provide  for  one  or  more  contingent 
payments. 

(2)  Exceptions — (i)  Certain 
contingencies.  For  purposes  of  this 
section,  a  split-dollar  loan  does  not 
provide  for  contingent  payments  merely 
because — 

(A)  The  loan  provides  for  options 
described  ip  paragraph  (e)(4)(iii)(B)  of 
this  section  (for  example,  certain  call 
options,  put  options,  and  options  to 
extend);  or 

(B)  The  loan  is  described  in  paragraph 
(e)(5)  of  this  section  (relating  to  certain 
split-dollar  term  loans,  such  as  a  split- 
dollar  term  loan  payable  not  later  than 
the  death  of  an  individual). 

(ii)  Insolvency  and  default.  For 
piuposes  of  this  section,  a  payment  is 
not  contingent  merely  because  of  the 
possibility  of  impairment  by  insolvency, 
default,  or  similar  circumstances. 
However,  if  any  payment  on  a  split- 
dollar  loan  is  nonrecourse  to  the 
borrower,  the  payment  is  a  contingent 
pajrment  for  purposes  of  this  paragraph 
(j)  imless  the  peirties  to  the  arrangement 
make  the  written  representation 
provided  for  in  paragraph  (d)(2)  of  this 
section. 

(iii)  Remote  and  incidental  ^ 

contingencies.  For  purposes  of  this 
section,  a  payment  is  not  a  contingent 
payment  merely  because  of  a 
contingency  that,  as  of  the  date  the  split- 
dollar  loan  is  made,  is  either  remote  or 
incidental  (within  the  meaning  of 
§i:i275-2(h)). 

(iv)  Exceptions  for  certain  split-dollar 
loans.  This  paragraph  (j)  does  not  apply 
to  a  split-dollar  loan  described  in 
§  1. 12  72-1  (d)  (certain  debt  instruments 
that  provide  for  a  fixed  yield)  or  a  split- 
dollar  loan  described  in  paragraph  (g)  of 
this  section  (relating  to  split-dollar  loans 
providing  for  certain  variable  rates  of 
interest). 

(3)  Contingent  split-doUnr  method— [i) 
In  general.  If  a  split-dollar  loan  provides 
for  one  or  more  contingent  payments, 
then  the  parties  account  for  the  loan 
imder  the  contingent  split-dollar 
method.  In  general,  except  as  provided 
in  this  paragraph  (j),  this  method  is  the 
same  as  the  nonconUngent  bond  method 
described  in  §  1.1275-A{b). 

(ii)  Projected  payment  schedule— {A) 
Determination  of  schedule.  No 
comparable  yield  is  required  to  be 
determined.  The  projected  payment 
schedule  for  the  loan  includes  all 


noncontingdnt  payments  and  a 
projected  pa^'ment  for  each  contingent 
payment.  THe  projected  payment  for  a 
contingent  payment  is  the  lowest 
possible  val^e  of  the  payment.  The 
projected  p^ment  schedule,  however, 
must  produde  a  yield  that  is  not  less 
than  zero.  Iftthe  projected  payment 
schedule  produces  a  negative  yield,  the 
schedule  must  be  reasonably  adjusted  to 
produce  a  yeld  of  zero. 

(B)  Split-apllar  term  loans  payable 
upon  the  de  ith  of  an  individual.  If  a 
split-dollar  1  jrm  loan  described  in 
paragraph  (e  |(5)(ii)(A)  or  (v)(A)(l)  of  this 
section  prov  des  for  one  or  more 
contingent  payments,  the  projected 
payment  schedule  is  determined  based 
on  the  term  i  )f  the  loan  as  determine^  1 
under  parag  aph  (e)(5)(ii)(C)  or  (v)(Bj(2) 
of  this  sectic  n,  whichever  is  applicable. 

(C)  Certaii  \  split-dollar  term  loans 
conditioned  on  the  future  performance 
ofsubstantii  1  services  by  an  individual. 
If  a  split-dol  ar  term  loan  described  in 
paragraph  (e  {5)(iii)(A)(J)  or  (v)(A)(2)  of 
this  section  )rovides  for  one  or  more 
contingent  payments,  the  projected 
payment  schedule  is  determined  based 
on  the  term  ( »f  the  loan  as  determined 
under  parag]  aph  (e)(5)(iii)(C)  or  (v)(B)(2) 
of  this  section,  whichever  is  applicable. 

(D)  Demai  d  loans.  If  a  split-dollar 
demand  loai .  provides  for  one  or  more 
contingent  p  lyments,  the  projected 
payment  sch  sdule  is  determined  based 
on  a  reasona  jle  assumption  as  to  when 
the  lender  w  ill  demand  repayment. 

(E)  Borrow  er/lender  consistency. 
Contrary  to  <  1.1275^(b)(4)(iv),  the 
lender  rathei  than  the  borrower  is 
required  to  c  etermine  the  projected  • 
payment  sch  edule  and  to  provide  the 
schedule  to  1  he  borrower  and  to  any 
indirect  part  cipant  as  described  in 
paragraph  (e  (2)  of  this  section.  The 
lender's  propcted  payment  schedule  is 
used  by  the  lender,  the  borrower,  and 
any  indirect  participant  to  compute 
interest  accr  lals  and  adjustments. 

(iii)  Negat  ve  adjustments.  If  the 
issuer  of  a  sj  lit-dollar  loan  is  not 
allowed  to  d  jduct  interest  or  OID  (for 
example,  because  of  section  163(h)  or 
264),  then  th  b  issuer  is  not  required  to 
include  in  in  come  any  negative 
adjustment  c  arryforward  determined 
under  §  1.12  '5^(b)(6)(iii)(C)  on  the 
loan,  except  to  the  extent  that  at 
maturity  the  total  payments  made  over 
the  life  of  th(  i  loan  are  less  than  the  issue 
price  of  the  fcan. 

(4)  Application  of  section  7872 — (i) 
Determinatic  n  of  below-market  status. 
The  yield  ba  ;ed  on  the  projected 
payment  sch  sdule  determined  imder 


paragraph  (j 


determine  w  lether  the  loan  is  a  below- 


3)  of  this  section  is  used  to 


market  split-dollar  loan  under 
paragraph  (e)  of  this  section. 

{ii)  Adjustment  upon  the  resolution  of 
a  contingent  payment.  To  the  extent  that 
interest  has  accrued  under  section  7872 
on  a  split-dollar  loan  and  the  interest 
would  not  have  accrued  imder  this 
paragraph  (j)  in  the  absence  of  section 
7872,  the  lender  is  not  required  to 
recognize  income  under  §  1.1275-4(b) 
for  a  positive  adjustment  and  the 
borrower  is  not  treated  as  having 
interest  expense  for  a  positive 
adjustment.  To  the  same  extent,  there  is 
a  reversal  of  the  tax  consequences 
imposed  imder  paragraph  (e)  of  this 
section  for  the  prior  imputed  transfer 
from  the  lender  to  the  borrower.  This 
reversal  is  taken  into  accoimt  in 
determining  adjusted  gross  income. 

(5)  Examples.  The  following  examples 
illustrate  the  nlles  of  this  paragraph  (j). 
For  purposes  of  this  paragraph  (j)(5), 
assume  that  the  contingent  pajmienfs 
are  neither  remote  nor  incidental.  The 
examples  are  as  follows: 

Example  1.  (i)  On  January  1,  2010, 
Employer  T  and  Employee  G  enter  into  a 
split-dollar  life  insurance  arrangement  under 
which  G  is  named  as  the  policy  owner.  On 
January  1,  2010,  T  makes  a  $100,000 
premium  payment.  On  December  31,  2013,  T 
will  be  repaid  an  amount  equal  to  the 
premium  payment  plus  an  amount  based  on 
the  increase,  if  any,  in  the  price  of  a  specified 
commodity  for  the  period  the  loan  is 
outstanding.  The  premium  payment  is  a 
split-dollar  term  loan.  Repayment  of  both  the 
premium  payment  and  the  interest  due 
thereon  is  recourse  to  G.  Assume  that  the 
appropriate  AFR  for  this  loan,  based  on 
annual  compounding,  is  7  percent.  Both  T 
and  G  use  the  calendar  year  as  their  taxable 
years. 

(ii)  Under  this  paragraph  (j),  the  split-dollar 
term  loan  between  T  and  G  provides  for  a 
contingent  payment.  Therefore,  the  loan  is 
subject  to  the  contingent  split-dollar  method. 
Under  this  method,  the  projected  payment 
schedule  for  the  loan  provides  for  a 
noncontingent  payment  of  $100,000  and  a 
projected  payment  of  $0  for  the  contingent 
payment  (because  it  is  the  lowest  possible 
value  of  the  payment)  on  December  31,  2013. 

(iii)  Based  on  the  projected  payment 
schedule  and  a  discount  rate  of  7  percent, 
compounded  annually  (the  appropriate  AFR), 
the  present  value  of  the  payments  under  the 
loan  is  $76,289.52.  Under  paragraphs  (e)(4) 
and  (j)(4)(i)  of  this  section,  the  loan  does  not 
provide  for  sufficient  interest  because  the 
loan's  imputed  loan  amount  of  $76,289.52 
(the  present  value  of  the  payments)  is  less 
than  the  amount  loaned  of  $100,000. 
Therefore,  the  loan  is  a  below-market  split- 
dollar  term  loan  and  the  loan  is 
recharacterized  as  consisting  of  two  portions: 
an  imputed  loan  amount  of  $76,289.52  and 
an  imputed  transfer  of  $23,710.48  (amount 
loaned  of  $100,000  minus  the  imputed  loan 
amoimt  of  $76,289.52). 

(iv)  In  accordance  with  section  7872(b)(1) 
and  paragraph  (e)(4)(iv)  of  this  section,  on  the 
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date  the  loan  is  made,  T  is  treated  as 
transferring  to  G  $23,710.48  (the  imputed 
transfer)  as  compensation.  In  addition,  T 
must  take  into  accoimt  as  ODD  an  amount 
equal  to  the  imputed  transfer.  See  §  1.1272- 
1  for  the  treatment  of  ODD. 

Example  2.  (i)  Assume,  in  addition  to  the 
facts  in  Example  1,  that  on  December  31, 
2013,  Treceives  $115,000  (its  premiurd 
payment  of  $100,000  plus  $15,000). 

(ii)  Under  the  contingent  split-dollar 
method,  when  the  loan  is  repaid,  there  is  a 
$15,000  positive  adjustment  ($15,000  actual 
payment  minus  $0  projected  payment). 
Under  paragraph  (j)(4)  of  this  section, 
because  T  accrued  imputed  interest  under 
section  7872  on  this  split-dollar  loan  to  G 
and  this  interest  would  not  have  accrued  in 
the  absence  of  section  7872,  Tis  not  required 
to  include  the  positive  adjustment  in  income, 
and  G  is  not  treated  as  having  interest 
expense  for  the  positive  adjustment.  To  the 
same  extent,  T  must  include  in  income,  and 
G  is  entitled  to  deduct,  $15,000  to  reverse 
their  respective  prior  tax  consequences 
imposed  imder  paragraph  (e)  of  this  section 
[Ts  prior  deduction  for  imputed 
compensation  deemed  paid  to  G  and  G's 
prior  inclusion  of  this  amount).  G  takes  the 
reversal  into  account  in  determining  adjusted 
gross  income.  That  is,  the  $15,000  is  an 
"above-the-line"  deduction,  whether  or  not  G 
itemizes  deductions. 

Example  3.  (i)  Assume  the  same  facts  as  in 
Example  2,  except  that  on  December  31, 
2013,  Treceives  $127,000  (its  premium 
payment  of  $100,000  plus  $27,000). 

(ii)  Under  the  contingent  split-dollar 
method,  when  the  loan  is  repaid,  there  is  a 
$27,000  positive  adjustment  ($27,000  actual 
payment  minus  $0  projected  payment). 
Under  paragraph  (j)(4)  of  this  section, 
because  T  accrued  imputed  interest  of 
$23,710.48  under  section  7872  on  this  split- 
dollar  loan  to  G  and  this  interest  would  not 
have  accrued  in  the  absence  of  section  7872, 
Tis  not  required  to  include  $23,710.48  of  the 
positive  adjustment  in  income,  and  G  is  not 
treated  as  having  interest  expense  for  the 
positive  adjustment.  To  the  same  extent,  in 
2013,  Tmust  include  in  income,  and  G  is 
entitled  to  deduct,  $23,710.48  to  reverse  their 
respective  prior  tax  consequences  imposed 
under  paragraph  (e)  of  this  section  [Ts  prior 
deduction  for  imputed  compensation  deemed 
paid  to  G  and  G's  prior  inclusion  of  this 
amount).  G  and  Ttake  these  reversals  into 
accoimt  in  determining  adjusted  gross 
income.  Under  the  contingent  split-dollar 
method,  Tmust  include  in  income  $3,289.52 
upon  resolution  of  the  contingency  ($27,000 
positive  adjustment  minus  $23,710.48). 

(k)  Payment  ordering  rule.  For 
purposes  of  this  section,  a  payment 
made  by  the  borrower  to  or  for  the 
benefit  of  the  lender  pursuant  to  a  split- 
dollar  life  insurance  arrangement  is 
applied  to  all  direct  and  indirect  split- 
dollar  loans  in  the  following  order — 

(1)  A  payment  of  interest  to  the  extent 
of  accrued  but  unpaid  interest 
(including  any  ODD)  on  all  outstanding 
split-dollar  loans  in  the  order  the 
interest  accrued; 


(2)  A  payment  of  principal  on  the 
outstanding  split-dollar  loans  in  the 
order  in  which  the  loans  were  made; 

(3)  A  payment  of  amounts  previously 
paid  by  a  non-owner  pursuant  to  a  split- 
dollar  life  insurance  arrangement  that 
were  not  reasonably  expected  to  be 
repaid  by  the  owner;  and 

(4)  Any  other  payment  with  respect  to 
a  split-dollar  life  insurance 
arrangement,  other  than  a  payment 
taken  into  account  Under  paragraphs 
(k)(l),  (2),  and  (3)  of  this  section. 

(1)  [Reserved] 

(m)  Repayments  received  by  a  lender. 
Any  amoimt  received  by  a  lender  under 
a  life  insvirance  contract  that  is  part  of 
a  split-dollar  life  insurance  arrangement 
is  treated  as  though  the  amount  had 
been  paid  to  the  borrower  and  then  paid 
by  the  borrower  to"The  lender.  Any 
amoimt  treated  as  received  by  the 
borrower  imder  this  paragraph  (m)  is 
subject  to  other  provisions  of  the 
Internal  Revenue  Code  as  applicable  (for 
example,  sections  72  and  101(a)).  The 
lender  must  take  the  amoiuit  into 
accoimt  as  a  payment  received  with 
respect  to  a  split-dollar  loan,  in 
accordance  with  paragraph  (k)  of  this 
section.  No  amount  received  by  a  lender 
with  respect  to  a  split-dollar  loan  is 
treated  as  an  amount  received  by  reason 
of  the  death  of  the  insured. 

(n)  Effective  date — (1)  General  rule. 
This  section  applies  to  any  split-dollar 
life  insurance  arrangement  entered  into 
after  September  17,  2003.  For  purposes 
of  this  section,  an  arrangement  is 
entered  into  as  determined  under 
§1.61-22(j)(l)(ii). 

(2)  Modified  arrangements  treated  as 
new  arrangements.  If  an  arrangement 
entered  into  on  or  before  September  17, 
2003  is  materially  modified  (within  the 
meaning  of  §  1.61-22(j)(2))  after 
September  17,  2003,  the  arrangement  is 
treated  as  a  new  arrangement  entered 
into  on  the  date  of  the  modification. 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

■  Par.  10.  The  authority  citation  for  part 
31  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

■  Par.  11.  In  §  31.3121(a)-l,  paragraph 
(k)  is  added  to  read  as  follows: 

§31 .31 21  (aH    Wages.     ' 

***** 

(k)  Split-dollar  life  insurance 
arrangements.  Except  as  otherwise 
provided  under  section  3121(v},  see 
§§  1.61-22  and  1.7872-15  of  this 
chapter  for  rules  relating  to  the 
treatment  of  split-dollar  life  insurance 
arrangements. 


■  Par.  12.  hi  §  31.3231(e}-l.  paragraph 
(a)(6)  is  added  to  read  as  follows: 

S313231(«)-1    Compensation. 

(a)  *  *  * 

(6)  Split-dollar  life  insurance 
arrangements.  See  §§  1.61-22  and 
1.7872-15  of  this  chapter  for  rules 
relating  to  the  treatment  of  split-dollar 
life  insurance  arrangements. 
***** 

■  Par.  13.  In  §  31.3306(b)-l,  paragraph 
(1)  is  added  to  read  as  follows: 

S31.3306(b)-1    Wages. 

***** 

(1)  Split-dollar  life  insurance 
arrangements.  Except  as  otherwise 
provided  under  section  3306(r),  see 
§§  1.61-22  and  1.7872-15  of  this 
chapter  for  rules  relating  to  the 
treatment  of  split-dollar  life  insurance 
arrangements. 

■  Par.  14.  hi  §  3 1. 3401  (a)-l,  paragraph 
(b)(15)  is  added  to  read  as  follows: 

§31.3401(aH    Wages. 

***** 

(b)*** 

(15)  Split-dollar  lifelnsurance 
arrangements.  See  §  1.61-22  of  this 
chapter  for  rules  relating  to  the 
treatment  of  split-dollar  life  insurance 
arrangements. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  15.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

■  Par.  16.  In  section  602.101,  paragraph 
(b)  is  amended  by  adding  an  entry  in 
numerical  order  for  §  1.7872-15  to  read 

as  follows: 

§602.101    OMB  Control  numbers. 


(b)  *  *  * 

CFR  part  or  section  where 
identified  and  descr1t>ed 


Current  OMB 
control  No. 


1.7872-15 


1545-1792 


Robert  E,  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  September  11,  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  03-23596  Filed  9-11-03;  4:13  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[NC  106-200336(a):  FRL-7558-9] 

Approval  and  Promulgation  of 
Implementation  Plans  North  Carolina: 
Miscellaneous  Revisions  to  the  North 
Carolina  State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  nJe. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
North  Carolina  on  April  4,  2003,  for  the 
purpose  of  establishing  revisions  to 
Volatile  Organic  Compoimds  and  other 
miscellaneous  revisions. 
DATES:  This  direct  final  rule  is  efi^ective 
November  17,  2003,  without  further 
notice,  unless  EPA  receives  adverse, 
comment  by  October  17,  2003.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Rosjrmar  De  La 
Torre  Colon,  Regiilatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in 
sections  I.B.l.i.  through  iii.  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosymar  De  La  Torre  Colon,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  EHvision,  U.S. 
Environmental  Protection  Agency, 
Region  4, 61  Forsyth  Street,  SW. , 
Atlanta,  Georgia  30303-8960.  The 
telephone  niunber  is  (404)  562-8965. 
Ms.  De  La  Torre  Colon  can  also  be 
reached  via  electronic  mail  at 
delatorre.rosymar@epa.gov . 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 


aesday,  September  17,  2003 /Rules  and  Regulations 


public  rulem  dung  file  for  this  action 
under  NC-KK.  The  official  public  file 
consists  of  th  e  documents  specifically 
referenced  in  this  action,  any  public 
comments  re  :eived,  and  other 
information  i  elated  to  this  action. 
Although  a  pert  of  the  official  docket, 
the  public  ru  emaking  file  does  not 
include  Conf  dential  Business 
Information  ( ^BI)  or  other  information 
whose  disclo  sure  is  restricted  by  statute. 
The  official  p  ublic  rulemaking  file  is  the 
collection  of  naterials  that  is  available 
for  public  vie  wing  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air, !  'esticides  and  Toxics 
Management  Division,  U.S. 
Environment  d  Protection  Agency, 
Region  4,  61  ='orsyth  Street.  SW., 
Atlanta,  Geoi  jia  30303-8960.  EPA 
requests  that  }f  at  all  possible,  you 
contact  the  contact  listed  in  the  FOR 
FURTHER  INFOJtMATION  CONTACT  section  to 
schedule  you  r  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  throi  igh  Friday,  9  to  3:30, 
excluding  F©  leral  holidays. 

2.  Copies  o  '  the  State  submittal  and 
EPA's  technii  ;al  support  document  are 
also  available  for  public  inspection 
during  normi  1  business  hours,  by 
appointment  at  the  State  Air  Agency, 
North  Carolii  a  Department  of 
Environment  il  and  Natural  Resources, 
512  North  s4isbury  Street,  Raleigh, 
North  Carolina  27604. 

3.  Electronic  Access.  You  may  access 
this  Federal  Kegister  document 
electronicallj  through  the 
Regulation.gc  v  Web  site  located  at 
httpJ/www.Tx  'gulations.gov  where  you 
can  find,  revi  sw,  and  submit  comments 
on  Federal  ru  es  that  have  been 
published  in  the  Federal  Register,  the 
Government'*  legal  newspaper,  and  are 
open  for  com  nent. 

For  public  :ommenters,  it  is 
important  to  i  lote  that  EPA's  policy  is 
that  public  cc  mments,  whether 
submitted  ele  ctronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  thi  s  EPA  Regional  Office,  as 
EPA  receives  jthem  and  without  change, 
unless  the  cotnment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  i  itatute.  When  EPA 
identifies  a  c«  imment  containing 
copyrighted  i  laterial,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  pi  blic  rulemaking  file.  The 
entire  printec  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 


B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiu^  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  NC-106"  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
delatorre.rosymar@epa.gov,  please 
including  the  text  "Public  comment  on 
proposed  rulemaking  NC-106"  in  the 
subject  line.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captvued  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulation.gov.  Youi  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  ciurent  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
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submitting  comments.  Tbe  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  yoior  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  RC^  that 
you  mail  to  the  mailing  address 
identified  in  section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Rosymar  De  La  Torre  Colon,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  NC-106"  in  the 
subject  line  on  the  first  page  of  your 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Rosymar  De 
La  Torre  Colon;  Regulatory 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division  12th  floor;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW„ 
Atlanta,  Georgia  30303-8960.  Siich 
deliveries  are  only  accepted  diuing  the 
Regional  Office's  normsQ  hours  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
Friday,  9  to  3:30,  excluding  Federal 
holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRpart2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 


the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yova  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  yoiu- 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

n.  Background 

On  April  4,  2003,  the  North  Carolina 
Department  of  Environmental  and 
Natural  Resources  submitted  revisions 
to  the  North  Carolina  SEP.  This 
submittal  includes  revisions  to  the 
Volatile  Organic  Compound  chapter  and 
other  miscellaneous  revisions.  A 
detailed  analysis  of  the  major  revisions 
are  listed  below. 

m.  Analysis  of  North  Carolina's  State 
Submittal,  Subchapter  2D — Air 
Pollution  Control  Requirements 

Section  .0100    Definitions  and 
References 

.0105    Mailing  List 

This  rule  was  recodified  to  reference 
paragraph  (d)  and  provides  the  new 
mailing  address. 

Section  .0500    Emission  Control 
Standards 

.0507    Particulates  From  Chemical 
Fertilizer  Manufacturing  Plants 

This  rule  provides  the  definition  for 
discharge  from  stacks  or  chimneys. 


.0509    Particulates  From  Mica  or 
Feldspar  Processing  Plants 

This  rule  is  being  revised  to  clarify 
that  "E"  is  equal  to  the  maximiun 
allowable  emission  rate  for  particulate 
matter  in  pounds  per  hour  and  "P" 
equals  the  process  weight  in  tons  per 
hour. 

.0515    Particulates  From  Miscellaneous 
Industrial  Processes 

This  rule  changes  indusbial 
processing  rates  from  60,000  poimds  per 
hour  to  30  tons  per  hour. 

.0516    Sulfur  Dioxide  Emissions  From    . 
Combustion  Sources 

This  rule  is  proposed  to  exclude  15A 
NCAC  2D  .1205,  .1206,  and  .1210  from 
the  Rule.  These  three  incinerator  rules 
must  meet  MACT  standards  for  sulfur 
dioxide. 


Volatile  Organic 


Section  .0900 
Compounds 

.0912    General  Provisions  on  Test 
Methods  and  Procedures 

This  rule.is  being  revised  to  correct 
the  name  Division  of  Air  Quality 
Environmental  Management  to  Division 
of  Air  Quality. 

.0927    Bulk  Gasoline  Terminals 

This  rule  defines  degassing,  liquid 
balancing,  and  liquid  displacement  in 
terms  of  cleaning,  inspection  and  repair. 
The  owner  of  such  gas  terminals  shall 
also  have  copies  on  file  of  certification 
test.  Bulk  gasoline  storage  tanks  less 
than  138  gallons  of  liquid  gas  are 
exempt  from  degassing  requirements  if 
vented  in  less  than  24  hours. 

.0932    Gasoline  Truck  Tanks  and  Vapor 
Collection  Systems 

This  rule  defines  certified  facility  and 
its  use. 

.0952    Petition  for  Alternative  Controls 
ForRACT 

This  rule  edits  the  owner  or  operator 
requirements. 

.0954    Stage  11  Vapor  Recovery 

This  rule  revises  the  name.  North 
Carolina  Department  of  Environment 
and  Natural  Resources  from  North 
Carolina  Department  of  Environment, 
Health,  Environment  and  Natural 
Resoiut;es. 

.0959    Petition  for  Superior  Alternative 
Controls 

This  rule  applies  to  all  owners  and 
operators  of  any  volatile  organic 
compoimd  source.  By  proving  that 
alternative  operational  or  equipment 
controls  can  further  reduce  emissions 
superior  to  the  required  controls,  these 
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owners  and  operators  may  petition  for 
the  use  of  the  alternative  control. 
Particular  petition  requirements  are 
provided. 

IV.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP.  The  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  nq_adverse  cpmments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  November  17,  2003,  without 
further  notice  unless  the  Agency 
receives  adverse  comments  bv  October 
17*.  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  November 
17,  2003,  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  ^001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  .imposed  bv 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibilitv 


Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approve  i  pre-existing  requirements 
under  State  I  iw  and  does  not  impose 
any  addition  il  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  ar  uniquely  affect  small 
governments  as  described  in  th 
Unfunded  M  indates  Reform  Act  of  1995 
(Pub.  L.  104-  i). 

This  rule  a  so  does  not  have  tribal 
implications  lecause  it  will  not  have  a 
substantial  d  rect  effect  on  one  or  more 
Indian  tribes  on  the  relationship 
between  the  ■"ederal  Government  and 
Indian  tribes  or  on  the  distribution  of 
power  and  re  sponsibilities  between  the 
Federal  Gove  rnment  and  Indian  tribes, 
as  specified  \  v  Executive  Order  13175 
(65  FR  67249  .November  9,  2000).  This 
action  also  di  )es  not  have  Federalism 
implications  aecause  it  does  not  have 
substantial  d  rect  effects  on  the  States, 
on  the  relatic  nship  between  the 
National  Government  and  the  States,  or 
on  the  distril  ution  of  power  and 
responsibilit:  es  among  the  various 
levels  of  gov(  rnment,  as  specified  in 
E.xecutive  Or  ler  13132  (64  FR  43255, 
August  10,  1'  199).  This  action  merely 
approves  a  Si  ate  rule  implementing  a 
Federal  stanc  ard,  and  does  not  alter  the 
relationship  )r  the  disiribution  of  power 
and  responsi  jilities  established  in  the 
Clean  Air  Ac  .  This  rule  also  is  not 
subject  to  Exi  icutive  Order  13045 
"Protection  c  f  Children  from 
Environment  il  Health  Risks  and  Safety 
Risks"  (62  FI   19885,  April  23.  1997),  ' 
because  it  is  lot  economically 
significant. 

In  reviewii  g  SIP  submissions.  EPA's 
role  is  to  app  -ove  state  choices, 
provided  tha  they  meet  the  criteria  of 
the  Clean  Aii  Act.  In  this  context,  in  the 
absence  of  a  )rior  existing  requirement 
for  the  State  o  use  voluntary  consensus 
standards  (V'l  ]S),  EPA  has  no  authority 
to  disapprovi  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  vith  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  ii  place  of  a  SIP  submission 
that  otherwis  b  satisfies  the  provisions  of 
the  Clean  Aii  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Tec  mology  Transfer  and 
Advancemen  t  Act  of  1995  (15  U.S.C. 
272  note)  do  lot  apply.  This  rule  does 
not  impose  a  i  information  collection 
burden  undo  ■  the  provisions  of  the 
Paperwork  R  eduction  Act  of  1995  (44 
U.S.C.  3501  tt  seq.). 

The  Congri  issional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Reailatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  ride  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  17, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  rnay  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter,' 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile  ^ 
organic  compounds. 

Dated:  August  28,  2003. 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator,  Region  4. 

m  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52_ 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  II — North  Carolina 

■  2.  In  §  52.1770(c),  table  1  is  amended 
under  subchapter  2D  by  revising  entries 
for:  .0105,  .0507,  .0509^  .0515.  .0516, 
.0521,  .0912,  .0927,  .0932.  .0952,  .0954, 
and  .0959  to  read  as  follows: 

§52.1770    Identification  Of  plan. 

***** 

(c)  *  *  * 
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EPA  Approved  North  Carolina  Regui_ations 

state 
citation 

State 
Title/subject                                        effective              EPA  approval  date              Explanation 

date 

Subchapter  2D— Air  Pollution  Control  Requiremento 
Section  .0100— Definitions  and  References 

*                                                            * 

Section  .0105 Mailing  List 

*                               •       *                        •                               .                               . 

7/01/02     9/17/03 

•                              • 

[Insert  citation  of  publication] 
*                               *                               •                               •                               . 

Section  .0500 — Emission  Control  Standards 


Section  0507 Particulates     From    Chemical     Fertilizer    Manufacturing  4/01/03    9/17/03 

Plants.  [Insert  citation  of  publication] 


Section  .0509 Particulates  From  Mica  or  Feldspar  Processing  Plants 


4/01/03     9/17/03 

[Insert  citation  of  publication] 


Section  .0515  Particulates  From  Miscellaneous  Industrial  Processes 

Section  .0516  Sulfur  Dioxide  Emissions  From  Combustion  Sources  . 


4/01/03    9/17/03 

[Insert  citation  of  publication] 
4/01/03    9/17/03 

[Insert  citation  of  publication] 


Section  .0900— Volatile  Organic  Compounds 


Section  .0912  General  Provisions  on  Test  Methods  and  Procedures 


4/01/03    9/17/03 

[Insert  citation  of  publication] 


Section  .0927 Bulk  Gasoline  Terminals 


Section  .0932  Gasoline  Truck  Tanks  and  Vapor  Collection  Systems 


Section  .0952  Petition  for  Alternative  Controls  For  RACT 


Section  .0954  Stage  II  Vapor  Recovery 


Section  .0959 Petition  for  Altemative  Controls 


4/01/03    9/17/03 

[Insert  citation  of  publication] 


4/01/03    9/17/03 

[Insert  citation  of  publication] 


4/01/03     9/17/03 

[Insert  citation  of  publication] 


4/01/03    9/17/03 

[Insert  citation  of  publication] 


4/01/03    9/17/03 

[Insert  citation  of  publication] 
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(FR  Doc.  03-23580  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  6560-S(M> 


ENVIRONMENTAL  PROTECTION     . 
AGENCY 

40  CFR  Parts  52  and  70 
[MO  195-1 195a;  FRL-7559-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Program;  State  of  IMissouri 

AGENCY:  Environmental  Protection 

Agency.(EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  approval 
of  revisions  to  the  Missouri  State 
Implementation  Plan  (SIP)  and 
Operating  Permit  Program.  The  changes, 
which  include  revisions  to  definitions, 
permit  modification  procedures,  and 
reporting  requirements,  wrere  made  to 
correct  the  operating  permit  program 
deficiencies  listed  in  the  Notice  of 
Deficiency  (NOD)  published  by  EPA  in 
the  Federal  Register  on  Maich  25,  2002. 
These  revisions  are  necessary'  to  ensure 
consistency  between  the  state  and 
federally  approved  rules.  This  rule  finds 
that  Missouri  has  cured  all  deficiencies 
noticed  on  March  25,  2002,  and 
permanently  suspends  any  resulting 
consequences,  including  sanctions,  with 
respect  to  those  specific  deficiencies. 
DATES:  This  direct  final  rule  will  be 
effective  November  17,  2003,  unless 
EPA  receives  adverse  comments  by 
October  17,  2003.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  submitted  to  Harriett  Jones, 
Environmental  Protection  Agency,  Air 
Permitting  and  Compliance  Branch,  901 
North  5tlv  Street,  Kansas  City.  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to  iones.harriett@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
horns  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 


should  make 
office  at  least 


m  appointment  with  the 
24  hours  in  advance. 


FOR  FURTHER 

Harriett  Jones 
e-mail  at  jon 
SUPPLEMENTAflY 
Throughout 
■'we,"  "us," 
EPA.  This  sedtion 
information 
questions: 


NFORMATION  CONTACT: 

at  (913)551-7730,  or  by 
•>. harriett@epa.gov. 
INFORMATION: 
document  whenever 
ir"  is  used,  we  mean 
provides  additional 
y  addressing  the  following 


t  lis 


or    our 


bv 


SIF? 


Fart 


What  IS  a 

What  is  the  I  ederal  approval  process  for  a 
SIP? 

What  does  Fi 
regulation  mea  i 

What  is  the 
Program? 

What  is  beini 

Have  the  reqi 
SIP  revision  a 
been  met? 

What  action 


deral  approval  of  a  state 
to  me? 
70  Operating  Permits 


anl 


addressed  in  this  document? 
irements  for  approval  of  a 
Part  70  program  revision 


s  EPA  taking? 


What  Is  a  SIF  ? 


tibli 


Section  11 
(CAA)  requires 
pollution  regii 
strategies  to 
meets  the  nat 
standards  es 
ambient  s 
section  109  o 
currently 
These  po 
nitrogen  diox 
particulate 

Each  state 
regulations 
for  approval 
federal  ly-en 

Each 
air  quality  pr 
pollution  at  i 
SIPs  can  be 
regulations  oi 
documents 
such  as 


of  the  Clean  Air  Act 

states  to  develop  air 
lations  and  control 
e  isure  that  state  air  quality 
onal  ambient  air  quality 
ishedby  EPA.  These' 
tandards  are  established  under 

the  CAA,  and  they 
add  -ess  six  criteria  pollutants, 
llutapts  are:  carbon  monoxide, 
de,  ozone,  lead, 
mitter,  and  sulfur  dioxide, 
must  submit  these 

control  strategies  to  us 
incorporation  into  the 
fc  rceable  SIP. 
federa  lly-approved  SIP  protects 
i  marily  by  addressing  air 
point  of  origin.  These 
tensive,  containing  state 
other  enforceable 
supporting  information 
emission  inventories. 

networks,  and  modeling 


ai  d 
end 


e:: 


aid 


monitoring 
demonstratioi  i 

What  Is  the  F  ideral  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  nta  the  federally- 
enforceable  S  P,  states  must  formallv 
adopt  the  regi  ilations  and  control 
strategies  con  sistent  with  state  and 
Federal  requii  ements.  This  process 
generally  incl  jdes  a  public  notice, 
public  hearin  ;,  public  comment  period, 
and  a  formal  i  doption  by  a  state- 
authorized  ru  emaking  body. 

Once  a  statr  rule,  regulation,  or 
control  stratej  y  is  adopted,  the  state 
submits  it  to  i  s  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  addition  tl  public  comment 


regarding  the 


proposed  Federal  action 


on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  federally-approved  SIP.  Records 
of  such  SIP  actions  are  maintained  in 
the  Code  of  Federal  Regulations  (CFR)  at 
title  40,  part  52,  entitled  "Approval  and 
Promulgation  of  Implementation  Plans." 
The  actual  state  regulations  which  are 
approved  are  not  reproduced  in  their 
entirety  in  the  CFR  outright  but  are 
"incorporated  by  reference,"  which 
means  that  we  have  approved  a  given 
state  regulation  with  a  specific  effective 
date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA.  ■ 

What  Is  the  Part  70  Operating  Permits 
Program? 

The  CAA  Amendments  of  1990 
require  all  states  to  develop  operating 
permits  programs  that  meet  certain 
Federal  criteria.  In  implementing  this 
program,  the  states  are  to  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  One 
purpose  of  the  part  70  operating  permits 
program  is  to  improve  compliance  by 
issuing  each  source  a  single  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federal  Iv- 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility  into  one  document,  the  source, 
the  public  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  our  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  dioxide,  or  PMio;  those  that 
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emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (HAP) 
specifically  listed  under  the  CAA;  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs. 

Revisions  to  the  state  and  local 
agencies  operating  permits  program  are 
also  subject  to  public  notice,  comment, 
and  our  approval. 

What  Is  Being  Addressed  in  This 
Document? 

The  state  of  Missouri  has  requested 
that  we  approve  as  a  revision  to  the 
Missouri  SIP  and  part  70  Operating 
Permits  Program  recently  adopted 
.  revisions  to  rule  10  CSR  10-6.065. 
These  revisions  were  adopted  to  cure 
the  deficiencies  discussed  in  a  March 
25,  2002,  Federal  Register  (67  FR 
13626).  in  which  we  notified  Missouri 
of  deficiencies  which  we  had  identified 
in  its  Part  70  program.  Missouri  also 
made  other  changes  to  its  program  to 
clarify  its  terms.  These  changes  were 
approved  by  the  Missouri  Air 
Conservation  Commission  on  December 
5,  2002,  and  became  effective  on  April 
30,  2003.  An  overview  of  the  revisions 
is  discussed  below. 

(1)  Definition  of  Major  Source.  For  the 
purpose  of  determining  Part  70 
applicability,  the  definition  of  major 
source  at  40  CFR  70.2  includes  specific 
emission  thresholds  for  sources  in 
ozone  transport  regions,  carbon 
monoxide  non-attaiiunent  areas,  and 
particulate  matter  (PMio)  non- 
attainment  areas.  Missouri  currently 
does  not  have  any  of  these  areas  within 
the  state.  However,  Missouri's 
regulations,  which  did  not  previously 
include  these  specific  portions  of  the 
definition  of  major  source,  have  been 

.  revised  to  include  them  in  10  CSR  10- 
6.065(1)(D)3,  which  defines  the  term 
"Part  70  installation."  Because  the  term 
is  also  used  in  Missouri's  SIP  rules,  in 
particular  10  CSR  10-6.065(5),  relating 
to  intermediate  (non-major)  permits,  the 
revision  of  the  term  is  a  revision  to  the 
SIP. 

(2)  Revisions  to  Acid  Rain  Portion  of 
Permit.  The  Title  V  permit  revision 
procedures  specified  at  40  CFR  70.7(e) 
require  that  any  change  to  the  acid  rain 
portion  of  the  permit  must  be  made  in 
accordance  with  the  acid  rain  permit 
revision  procedures  specified  in  40  CFR 
part  72  which  were  promulgated  under 
Title  IV  of  the  Act.  Missouri's 
regulations,  which  did  not  previously 
include  this  requirement,  have  been 
revised  to  include  it  in  10  CSR  10- 
6.065(6)(E)5.A. 

(3)  Contemporaneous  notice  required 
for  "off-permit"  changes.  The  Title  V 
permit  regulations  specified  at  40  CFR 
70.4(b)(14)  require  that  a  state  may 


allow  "off-permit"  changes  (i.e., 
changes  that  are  not  addressed  or 
prohibited  by  the  permit)  provided  that 
"contemporaneous"  written  notice  of 
each  such  change  is  provided  to  EPA 
and  the  permitting  authority.  Missouri's 
regulations  at  10  CSR  10- 
6.065(6)(C)9.B.,  which  previously 
allowed  these  notices  to  be  submitted 
no  later  than  the  next  annual  emissions 
report,  have  been  revised  to  state  that 
they  must  be  submitted 
contemporaneously  with  the  change. 

(4)  Minor  permit  modification 
procedures.  The  Title  V  permit 
modification  procedures  specified  at  40 
CFR  70.7(e)(2){ii)(C)  require  that 
applications  for  minor  permit 
modifications  include  certification  by  a 
responsible  official  that  the  proposed 
modification  meets  the  criteria  for  use  of 
minor  permit  modification  procedures 
and  a  request  that  such  procedures  be 
used.  Missouri's  regulations  at  10  CSR 
10-6.065(6)(E)5.B.(II)(a)III  which  did 
not  previously  include  this  requirement, 
have  been  revised  to  include  it. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  and  Part  70  Program 
Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  Part  51. 
Appendix  V.  The  revision  meets  the 
substantive  SIP  requirements  of  the 
CAA.  including  section  110  and 
implementing  regulations.  The 
submittal  also  meets  the  substantive 
requirements  of  Title  V  of  the  1990  CAA 
Amendments  and  40  CFR  part  70. 

What  Action  Is  EPA  Taking? 

We  are  approving  the  Missouri 
submission  as  a  revision  to  the  Title  V 
program,  and  to  the  extent  that  the 
definition  of  major  source  is  revised,  as 
a  SIP  revision.  We  are  also  finding  that 
Missouri  has  corrected  the  deficiencies 
identified  in  the  March  25,  2002,  notice. 
Finally,  we  are  determining  that 
Missouri  is  no  longer  subject  to 
sanctions  for  the  deficiencies  stated  in 
the  notice,  and  that  our  obHgation  to 
promulgate  a  Federal  permit  program 
has  terminated.  We  are  processing  this 
action  as  a  direct  final  rule  because  the 
revisions  merely  correct  the  state 
regulations  to  be  consistent  with  the 
requirements  of  Federal  law.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 


are  not  the  subject  of  an  adverse 
comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number,  MO  195-1 195a,  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late.  "  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment,  EPAs  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  foi  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to  Harriett  Jones  at 
jones.harriett@epa.gov.  Please  include 
identification  number  MO  195-1 195a  in 
the  sxibject  line.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPAs  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

b.  Begulations.gov.  Your  use  of 
Regulqtions.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
H'H'w.regulations.gov,  click  on  "To 
Search  for  Regulations.  "  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  current 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identit>\  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

2.  By  Mail.  Written  comments  should 
be  sent  to  the  name  and  address  listed 
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in  the  ADDRESSES  section  of  this 
document. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the  . 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing,  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 


Federal  standard,  and  does  not  alter  the 
relationship  oi  the  distribution  of  power 
and  responsibi  lities  established  in  the 
CAA.  This  rul(  also  is  not  subject  to 
Executive  Ord  sr  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997  ,  because  it  is  not 
economically !  ignificant. 

In  reviewing  SIP  and  Title  V 
submissions,  I  PA's  role  is  to  approve 
state  choices,  ]  irovided  that  they  meet 
the  criteria  of  i  he  CAA.  In  this  context, 
in  the  absence  of  a  prior  existing 
requirement  fqr  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  au  thority  to  disapprove  a 
SIP  or  Title  V  ;  lubmission  for  failure  to 
use  VCS.  It  would  thus  be  inconsistent 
with  applicabl  e  law  for  EPA,  when  it 
reviews  a  SIP  or  Title  V  submission,  to 
use  VCS  in  pl<  ce  of  a  SIP  or  Title  V 
submission  thi  it  otherwise  satisfies  the 
provisions  of  t  le  CAA.  Thus,  the 
requirements  ( if  section  12(d)  of  the 
National  Tech  lology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  Lhe  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congre!  sional  Review  Act,  5 
U.S.C.  801  et  i  eq.,  as  added  by  the  Small 
Business  Regu  latory  Enforcement 
Fairness  Act  a  f  1996,  generally  provides 
that  before  a  r  ile  may  take  effect,  the 
agency  prorau  gating  the  rule  must 
submit  a  rule  :  eport,  which  includes  a 
copy  of  the  ru  e,  to  each  House  of  the 
Congress  and  o  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  contain  ing  this  rule  and  other 
required  infor  mation  to  the  U.S.  Senate, 
the  U.S.  Hous;  of  Representatives,  and 
the  ComptroU  3r  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R  sgister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  i  i  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  sectian  307(b)(1)  of  the  CAA, 
petitions  for  jlidicial  review  of  this 


action  must  be  filed  in  the  United  States  , 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  17,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
i  for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  4,  2003. 
James  B.  Gulliford, 

Regional  Administrator,  Region  7. 

m  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA — Missouri 

■  2.  In  §  52.1320(c)  the  table  is  amended 
under  Chapter  6  by  revising  the  entry  for 
"10-6.065"  to  read  as  follows:        ^ 

§52.1320    identification  of  plan. 


(c)* 
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EPA— Approved  Missouri  Regulations 


Missouri 
citation 


Title 


State  ef- 
fective 
date 


EPA  approval  date 


Explanation 


Missouri  Department  of  Natural  Resources 
* 

Chapter  6-Air  Quality  Standards,  Definitions,  Sampling  and  Reference  IMethods,  and  Air  Pollution  Control  Regulations 

Missouri 


for  the  State  of 


10-6.065     Operating  Permits         4/30/03 


September  12,  2003, 
FR  page  citation. 


The  state  rule  has  sections  (4)(A),  <4)(B),  and  (4)(H)-Basic  State  Oper- 
ating Pemiits.  EPA  has  not  approved  those  sections.  Section  (6)  Part 
70  Operating  Permits,  has  been  approved  as  an  integral  part  of  the 
operating  permit  program  and  has  not  been  approved  as  part  of  the 
SIP.  The  "intermediate  source"  program  in  Section  (5)  is  approved 
along  with  other  provisions  of  10-6.065  on  whicMt  relies. . 


PART  70— [AMENDED] 

■  1.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Appendix  A— [Amended] 

■  2.  Appendix  A  to  Part  70  is  amended 
by  adding  paragraph  (n)  under  Missouri 
to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Missouri 

***** 

(n)  The  Missouri  Department  of 
Natural  Resources  submitted  Missouri 
rule  10  CSR  10-6.065.  "Operating 
Permits."  on  May  6,  2003,  approval 
effective  November  17,  2003. 
***** 

[FR  Doc.  03-23586  Filed  9-16-03;  8:45  am] 

BILLING  CODE  656O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[No.  R803CISWI;  FRL-7560-2] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming; 
Control  of  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incinerators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  This  action  approves  the 
commercial  and  industrial  solid  waste 


incinerator  lll(d)/129  plan  (the  "plan") 
submitted  by  North  Dakota's 
Department  of  Health  on  May  1.  2003. 
The  plan  was  submitted  to  fulfill 
requirements  of  the  Clean  Air  Act 
(CAA).  The  plan  establishes  emission 
limits,  monitoring,  operating,  and 
•  recordkeeping  requirements  for 
commercial  and  industrial  solid  waste 
incinerator  (CISWI)  units  for  which 
construction  commenced  on  or  before 
November  30.  1999.  This  action  also 
approves  negative  declarations 
submitted  by  Colorado's  Department  of 
Public  Health  and  Environment  on  May 
6,  2002;  Montana's  Department  of 
Environmental  Quality  on  January'  28. 
2002;  South  Dakota's  Department  of 
Environment  and  Natural  Resources  on 
Februarv'  28.  2002:  Utah's  Department  of 
Environmental  Quality  on  April  23. 
2002;  Wyoming's  Department  of 
Environmental  Qualitv  on  December  16. 
2002. 

DATES:  This  direct  final  rule  is  effective 
on  November  17.  2003.  without  further 
notice,  unless  EPA  receives  adverse 
written  comments  by  October  17.  2003. 
If  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  mav  be 
submitted  by  mail  to  Richard  R.  Long. 
Director.  Air  and  Radiation  Program, 
Mailcode  aP-AR.  Environmental 
Protection  Agency  (EPA),  Region  8.  999 
18th  Street.  Suite" 300.  Denver.  Colorado 
80202-2466.  Comments  may  also  be 
submitted  electronically,  or  through 
hand  delivery/courier.  Please  follow  the 
detailed  instructions  described  in  (Part 
(I)(B)(l)(i)  through  (iii))  of  the 
Supplementary  Information  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Paser.  Air  and  Radiation 
Program.  Mailcode  8P-AR. 
Environmental  Protection  Agenc^' 


(EPA).  Region  8.  999  18th  Street.  Suite 
300.  Denver.  Colorado  80202-2466. 
303-312-6526.  paser.kathleen@epa.gov. 
SUPPLEMENVARY  INFORMATION: 
Table  of  Contents 

I.  General  Lnfcmation 

II.  What  action  is  being  taken  by  EPA  today? 
m.  Why  do  we  need  to  regulate  CISWI 

emissions? 

IV.  What  is  a  State  plan? 

V.  What  does  the  North  Dakota  Stale  Plan 
contain? 

VI.  Is  my  CISWI  subject  to  these  regulations? 

VII.  What  steps  do  I  need  to  take? 

VIII.  What  is  a  negative  Declaration? 

IX.  EPA  review  of  Colorado's,  Montana's. 
South  Dakota's.  Utah's  and  Wyoming's 
Negative  Declarations 

X.  Statutor\'  and  Executive  Order  Reviews 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  R803CISWI.  The  official  public 
file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  fde  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Program,  EPA  Region  8.  999 
18th  Street.  Suite  300,  Denver.  CO,  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contact  listed  in  the  For 
Further  Information  Contact  section  to 
schedule  your  inspection.  You  may 
view  the  public  rulemaking  file  at  the 
Regional  Office  Monday  through  Friday. 
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8  a.m.  to  4  p.m.,  excluding  federal 
Holidays. 

2.  Copies  of  the  States'  submittals  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
Copies  of  the  documents  relevant  to 
each  respective  State  action  are 
available  for  public  inspection  at  the 
Colorado  Department  of  Public  Health 
and  Environment,  Air  Pollution  Control 
Division,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado  80246-1530; 
Montana  Department  of  Environmental 
Quality,  Air  and  Waste  Management 
Bureau,  1520  E.  6th  Avenue,  Helena, 
Montana  59620;  North  Dakota  State 
Department  of  Health,  Division  of 
Enviroiunental  Engineering,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota  58506;  South  Dakota  Department 
of  Environmental  and  Natural 
Resources,  Air  Quality  Program,  Joe 
Foss  Building,  523  East  Capitol,  Pierre, 
South  Dakota  57501;  Utah  Department 
of  Enviromnental  Quality,  Division  of 
Air  Quality,  150  North  1950  West,  Salt 
Lake  City,  Utah  84114;  and  Wyoming 
Department  of  Enviromnental  Quality, 
Air  Quality  Division,  122  W.  25th 
Street,  Cheyenne,  WY  82002. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulation.gov  Web  site  located  at  http:/ 
/www. regulations. gov  Where  you  can 
find,  review,  and  submit  comments  on 
Federal  rules  that  have  been  published 
in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conunents,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  conunent  contains 
copyrighted  material,  CBl,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
-copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  niunber  by 


including  the  llext  "Public  comment  on 
proposed  rulemaking  No.  R803CISWI" 
in  the  subject  line  on  the  first  page  of 
your  commen :.  Please  ensure  that  yoiu 
comments  ara  submitted  within  the 

ent  period.  Conunents 
e  close  of  the  comment 
marked  "late."  EPA  is  not 
sider  these  late 


specified  co 
received  after] 
period  will 
required  to  ci 
comments. 
1.  Electro 
electronic  co: 
below,  EPA 


ally.  If  you  submit  an 

ent  as  prescribed 
commends  that  you 
include  your  tiame,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  ifi  the  body  of  your 
comment.  Also  include  this  contact 
information  oki  the  outside  of  any  disk 
or  CD  ROM  ybu  submit,  and  in  any 
cover  letter  aqcompanying  the  disk  or 
CD  ROM.  Thi  ensures  that  you  can  be 
identified  as  flie  submitter  of  the 
conunent  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
.  due  to  technical  difficulties  or  needs 
further  infonmation  on  the  substance  of 
yoiu  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  oi  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  tie  official  public  docket. 
If  EPA  cannot  read  yoiu  comment  due 
to  technical  c  ifficulties  and  cannot 
contact  you  fi  )r  clarification,  EPA  may 
not  be  able  to  consider  yoiu  comment. 

i.  E-mail.  C  amments  may  be  sent  by 
electronic  ms  il  (e-mail).  Please  send  any 
comments  to  Iong.richard@epa.gov  and 
paser.kathlet  n@epa.gov  and  include  in 
the  text  "Pub  ic  comment  on  proposed 
rulemaking  ^  o.  R803CISWI"  in  the 
subject  line.   !PA's  e-mail  system  is  not 
an  "anonym(  us  access"  system.  If  you 
send  an  e-ma  il  comment  directly 
without  goin  5  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  you  ■  e-mail  address.  E-mail 
addresses  thi  t  are  automatically 
captured  by '.  !PA's  e-mail  system  are 
included  as  j  art  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulat  on.gov.  Your  use  of 
Regulation.gi  iv  is  an  alternative  method 
of  submittinj  electronic  comments  to 
EPA.  Go  dire  ctly  to  Regulations.gov  at 
http://www.i  sgulations.gov,  then  select 
Environmen  al  Protection  Agency  at  the 
top  of  the  pa  ;e  and  use  the  go  button. 
"The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  oilline  instructions  for 
submitting  cpmments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  \  tiW  not  know  your  identity, 
e-mail  addre  ss,  or  other  contact 
information  jnless  you  provide  it  in  the 
body  of  youi  comment. 


iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Richard  R.  Long,  Director,  Air  and 
Radiation  Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466. 
Please  include  the  text  "Public 
comment  on  proposed  rulemaking  No. 
R803aSWI"  in  the  subject  line  on  the 
first  page  of  yoiu  comment 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  conunents  to:  Richard  R. 
Long,  Director,  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466. 
Such  deliveries  are  only  accepted 
Monday  through  Friday,  8  a.m.  to  4:55 
p.m.,  excluding  federal  Holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  For 
Further  Information  Contact  section. 

n.  What  Action  Is  Being  Taken  by  EPA 
Today? 

We  are  approving  North  Dakota's 
State  Plan,  as  submitted  on  May  1,  2003 
for  the  control  of  air  emissions  fi-om 
CISWIs,  except  for  those  CISWIs  located 
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in  Indian  Coimtry.  When  we  developed 
our  New  Source  Performance  Standard 
(NSPS)  for  CISWIs,  we  also  developed 
Emissions  Guidelines  (EG)  to  control  air 
emissions  from  older  CISWIs  as  we  were 
required  to  do  by  Section  129(a)  of  the 
CAA  (42  U.S.C.  Section  7429(a)).  (See 
65  FR  75337-75376,  December  1,  2000). 
North  Dakota  developed  a  State  Plan,  as 
required  by  section  111(d)  of  the  CAA 
(42  U.S.C.  Section  7411(d)),  to  adopt  the 
EG  into  their  body  of  regulations,  and 
we  are  acting  today  to  approve  the  state 
plan  as  meeting  all  requirements  of 
section  111(d)  and  129  of  the  CAA  and 
EPA  regulations  governing  the  adoption 
and  approval  of  state  plans  for 
designated  facilities  (40  CFR  part  60, 
subpart  B).  We  are  also  approving 
negative  declarations  submitted  by 
Colorado's  Department  of  Public  Health 
and  Environment  on  May  6,  2002; 
Montana's  Department  of 
Environment^  Quality  on  January  28, 
2002;  South  Dakota's  Department  of 
Environment  and  Natural  Resources  on 
February  28,  2002;  Utah's  Department  of 
Enviromnental  Quality  on  April  23, 
2002;  Wyoming's  Department  of 
Environmental  Quality  on  December  16, 
2002.  The  EPA  does  not  require  States 
to  develop  plans  or  regulations  to 
control  emissions  from  sources  for 
which  there  are  none  present  in  the 
State  (40  CFR  62.06). 

We  are  publishing  this  action  without 
prior  proposal  because  we,  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  we  are 
proposing  to  approve  the  revision 
should  significant,  material,  and  adverse 
comments  be  filed.  This  action  is 
effective  November  17,  2003,  imless  by 
October  17,  2003,  adverse  or  critical 
conunents  are  received.  If  we  receive 
such  comtnents,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  conunenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  this 
action  is  effective  November  17,  2003. 

ra.  Why  Do  We  Need  To  Regulate 
CISWI  Emissions? 

When  burned,  conunercial  and 
industrial  solid  waste  emit  various  air 
pollutants,  including  organics  (dioxins/ 
furans),  carbon  monoxide,  metals  (lead, 
cadmium,  and  mercury),  acid  gases 
(hydrogen  chloride,  sulfur  dioxide,  and 


nitrogen  oxides)  and  particulate  matter 
(including  opacity).  Mercury  is  highly 
toxic  and  is  of  particular  concern 
because  it  persists  in  the  environment 
and  bioaccumulates  through  the  food 
web.  Serious  developmental  and  adult 
effects  in  humans,  primarily  damage  to 
the  nervous  system,  have  been 
associated  with  exposines  to  merciuy. 
Harmful  effects  in  wildlife  have  also 
been  reported;  these  include  nervous 
system  damage  and  behaviored  and 
reproductive  deficits.  Human  and 
wildlife  exposure  to  merciuy  occin 
mainly  through  the  ingestion  of  fish. 
When  inhaled,  mercury  vapor  attacks 
also  the  lung  tissue  and  is  a  cumulative 
poison.  Short-term  exposine  to  mercury 
in  certain  forms  can  cause 
hallucinations  and  impair 
consciousness.  Long-term  exposure  to 
mercmy  in  certain  forms  can  affect  the 
central  nervous  system  and  cause 
kidney  damage. 

Exposine  to  particulate  matter  has 
been  linked  with  adverse  health  effects, 
including  aggravation  of  existing 
respiratory  and  cardiovascular  disease 
and  increased  risk  of  prematine  death. 
Hydrochloric  acid  is  a  clear  colorless 
gas.  Chronic  exposiu^  to  hydrochloric 
acid  has  been  reported  to  cause  gastritis, 
chronic  bronchitis,  dermatitis,  and 
photosensitization.  Acute  exposure  to 
high  levels  of  chlorine  in  hiunans  may 
result  in  chest  pain,  vomiting,  toxic 
pneumonitis,  pulmonary  edema,  and 
death.  At  lower  levels,  chlorine  is  a 
potent  irritant  to  the  eyes,  the  upper 
respiratory  tract,  and  lungs. 

Exposine  to  dioxin  and  furan  can 
cause  skin  disorders,  cancer,  and 
reproductive  effects  such  as 
endometriosis.  These  pollutants  can 
also  affect  the  inunune  system. 

IV.  What  Is  a  State  Plan? 

Section  111(d)  of  the  Act  requires  that 
pollutants,  other  than  criteria 
pollutants,  controlled  imder  the  NSPS 
must  also  be  controlled  at  older  sources 
in  the  same  soince  category.  Once  an 
NSPS  is  promulgated  for  a  non-criteria 
pollutant,  we  then  publish  an  EG 
applicable  to  the  control  of  the  same 
pollutant  from  existing  (designated) 
facilities.  States  with  designated . 
facilities  must  then  develop  a  State  Plan 
to  adopt  the  EG  into  their  body  of 
regulations.  States  must  also  include  in 
this  State  Plan  other  elements,  such  as 
inventories,  legal  authority,  and  public 
participation  dociunentation,  to 
demonstrate  the  ability  to  implement 
and  enforce  it. 


V.  What  Does  the  North  DakoU  State 
Plan  Contain? 

North  Dakota  adopted  the  Federal 
NSPS  and  EG  by  reference  into  its  State 
regulations  at  NDAC  33-15-12-02.  The 
North  Dakota  State  Plan  contains: 

1.  A  demonstration  of  the  State's  legal 
authority  to  implement  the  section 
111(d)  State  Plan; 

2.  Incorporation  by  reference  of  the 
model  rule  (40  CFR  60.2575  through 
60.2875)  including  tables  1  through  5 
into  NDAC  33-15-12  as  the  mechanism 
for  implementing  the  emission 
guidelines.  Section  23-25-10  of  the 
North  Dakota  Century  Code  gives  the 
North  Dakota  Department  of  Health  the 
authority  to  enforce  any  properly 
adopted  rule. 

3.  An  inventory  of  approximately  9 
known  designated  focilities  in 
operation,  along  with  estimates  of  their 
toxic  air  emissions  and  11  known 
designated  facilities  that  are  shut  down 
yet  still  capable  of  operating.  The  North 
Dakota  Department  of  Healdi  anticipates 
that  nearly  all  of  the  active  CISWIs  will 
shut  down  rather  than  attempt  to 
comply  with  this  plan.  The  air  curtain 
incinerator  imits  operated  by  the  City  of 
Fargo  and  Markwed  Excavating,  and 
perhaps  a  few  more  units,  will  remain 
operational.  Any  units  currently  shut 
down  are  expiected  to  remain  shut 
down. 

4.  Qnission  limits  that  are  as 
protective  as  the  EG; 

5.  A  compliance  date  of  3  years  after 
Environmental  Protection  Agency 
approval  of  the  state  plan  but  not  later 
than  December  1,  2005. 

6.  Testing,  monitoring,  reporting  and 
recordkeeping  requirements  for  the 
designated  facilities; 

7.  Records  from  the  public  hearing; 
and, 

8.  Provisions  for  progress  reports  to    ^ 
EPA. 

The  North  Dakota  State  Plan  was 
reviewed  for  approval  with  respect  to 
the  following  criteria:  40  CFR  60.23 
through  60.26,  Subpart  B— Adoption 
and  Submittal  of  State  Plans  for 
Designated  Facilities;  and,  40  CFR 
60.2500  through  60.2875,  Subpart 
DDDD— Emission  Guidelines  and 
Compliance  Times  for  Commercial  and 
Industrial  Solid  Waste  Incineration 
Units  that  Commenced  Construction  On 
or  Before  November  30,  1999. 

VI.  Is  My  aSWI  Subject  to  These 
Regulations? 

The  EG  for  existing  CISWIs  affect  any 
CISWI  built  on  or  before  November  30, 
1999.  CISWI  imit  means  any 
combustion  device  that  combusts 
commercial  and  industrial  waste  as 
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.defined  at  40  CFR  60.2875.  If  your 
facility  meets  this  criterion  and  does  not 
qualify  for  exemption  under  40  CFR 
60.2555  (aHo),  you  are  subject  to  these 
regulations. 

Vn.  What  Steps  Do  I  Need  To  Take? 

You  must  meet  the  requirements 
listed  in  NDAC  33-15-12-02  Subpart 
DDDD,  summarized  as  follows: 

A.  Increments  of  Progress:  If  you  plan 
to  achieve  compliance  more  than  one 
year  following  the  effective  date  of  the 
State  Plan  approval,  you  must  submit  a 
final  control  plan  by  one  year  after  EPA 
approval  of  the  state  plan  or  December 
1,  2004,  whichever  comes  first;  and  you 
must  achieve  final  compliance  by  three 
years  after  EPA  approval  of  the  state 
plan  or  December  1,  2005,  whichever 
comes  first. 

,B.  Waste  Management  Plan:  You  must 
submit  a  written  plan  that  identifies 
both  the  feasibility  and  the  methods 
used  to  reduce  or  separate  certain 
components  of  solid  waste  from  the 
waste  stream  in  order  to  reduce  or 
eliminate  toxic.emissions  from 
incinerated  waste.  This  written  plan 
must  be  submitted  no  later  than  one 
year  after  EPA  approval  of  the  state  plan 
or  December  1,  2004,  whichever  comes 
first. 

C.  Operator  Training  and 
Qualification:  Y OUT  CISWl  imit  can  only 
be  operated  when  a  fully  trained  and 
qualified  CISWl  operator  is  accessible. 
Operator  training  and  qualification  must 
be  obtained  through  a  State-approved 
program  or  by  completing  the 
requirements  included  in  40  CFR 
60.2635(c).  The  operator  training  course 
must  be  completed  by  the  later  of  the 
three  follow  dates:  Three  years  after 
EPA  approval  of  the  state  plan  or  ' 
December  1,  2005,  whichever  comes 
first;  six  months  after  CISWl  unit 
startup;  or  six  months  after  an  employee 
assumes  responsibility  for  operating  the 
CISWl  imit  or  assumes  responsibility  for 
supervising  the  operation  of  the  CISWl 
unit. 

D.  Emission  Umitations  and 
Operating  Umits:  You  must  meet  the 
emission  limitations  specified  in  Table 
2  of  40  CFR  part  60,  subpart  DDDD,  as 
adopted  by  the  North  Dakota 
Department  of  Health,  on  the  date  the 
initial  performance  test  is  required  or 
completed  (whichever  is  earlier).  In 
addition,  you  must  meet  the  operating 
limits  specified  in  40  CFR  60.2675,  on 
the  date  the  initial  performance  test  is 
required  or  completed  (whichever  is 
earlier). 

E.  Performance  Testing  and  Initial 
Compliance  Requirements:  You  must 
conduct  an  initial  performance  test  as 
required  under  40  CFR  60.8,  to 


determine  co  npliance  with  the 
emission  lim  tations  and  to  establish 
operating  lim  its  using  the  procedure  in 
40  CFR  60.26  75  or  40  CFR  60.2680.  The 
initial  perfon  tiance  date  must  be 

later  than  180  days  after 
your  final  coiipliance  date.  Specifically, 
no  later  than  three  years  after  EPA 
approval  of  tie  state  plan  or  December 
1,  2005,  whic  hever  comes  first. 

F.  Continui  ms  Compliance 
Requirementf:  You  must  conduct  an 
annual  perfotmance  test  for  particulate 
matter,  hydr<  feen  chloride,  and  opacity 
for  each  CIS\  /I  unit  as  required  under 

§  60.8  to  dete  rmine  compliance  with  the 
'  emission  lim  tationsi  You  must 
continuously  monitor  the  operating 
parameters  s  )ecified  in  §  60.2675  or 
established  liider  §  60.2680.  You  must 
only  bum  the  same  types  of  waste  used 
to  establish  cperating  limits  during  the 
performance  lest. 

G.  Monitoring:  You  must  install 
monitoring  equipment  as  specified  in 
§60.2730.  Ejfcept  for  monitoring 
malfunctions ,  associated  repairs,  and 
required  qua  ity  assurance  or  quality 
control  activ  ties,  you  must  obtain  all 
monitoring  c  ata  at  all  times  the  CISWl 
unit  is  opera  ing. 

H.  Recordi  eeping  and  Reporting:  You 
must  maintain  the  thirteen  items  (as 
applicable)  ak  specified  in  §  60.2740(a)- 
(m)  for  a  peri  od  of  at  least  five  years.  All 
records  must  be  available  onsite  in 
either  paper  :opy  or  computer-readable 
format  that  cm  be  printed  upon  request. 
See  Table  5  ( i  40  CFR  part  60,  subpart 
DDDD,  as  ad  jpted  by  the  North  Dakota 
Department  i  )f  Health,  for  summary  of 
the  reporting  requirements. 

I.  Title  V  C  Operating  Permits:  Each 
CISWl  unit  I  lust  operate  pursuant  to  a 
permit  issue  i  under  section  129(e)  and 
title  V  of  the  CAA  by  December  1 ,  2003, 
or  the  effect!  ve  date  of  the  title  V  permit 
program  to  v  'hich  your  unit  is  subject  if 
your  unit  is  i  lubject  to  title  V  as  a  result 
of  some  trigj  ering  requirement(s)  other 
than  this  pla  n  (whichever  is  earlier).  For 
example,  yo  ir  unit  may  trigger  title  V 
permitting  r(  quirements  by  virtue  of 
being  a  majo  r  source  and  be  required  to 
obtain  a  title  V  permit  prior  to  the 
December  1,  2003  deadline. 

J.  Air  Curt  lin  Incinerators:  Air  curtain 
incinerators  that  burn  only  100  percent 
wood  waste,  100  percent  clean  lumber, 
or  100  perce  it  of  a  mixture  of  only 
wood  waste,  clean  lumber,  and/ or  yard 
waste  are  on  ly  required  to  meet  the 
requirement  5  of  §§  60.2245  through 
60.2260. 

Vm.  What  K  a  Negative  Declaration? 

Provision;  of  sections  111(d)  and  129 
of  the  CAA  1  equire  States  to  either 
develop  pla  is  to  control  emissions  from 


CISWIs  or  to  report  that  there  are  no 
facilities  in  the  State  as  described  in  the 
federal  rule.  EPA  does  not  require  States 
to  develop  plans  or  regulations  to 
control  emissions  from  sources  for 
which  there  are  none  present  in  the 
State  (40  CFR  62.06).  If  it  is  thought  that 
this  might  be  the  case,  the  State 
carefully  examines  its  emissions 
inventory  and  operating  permits  before 
initiating  the  planning  and  regulation 
development  process.  If  a  careful 
examination  of  the  emissions  inventory 
finds  no  source  for  a  particular  soince 
category,  then  the  State  prepares  and 
submits  to  EPA  a  negative  declaration 
stating  there  are  no  soxnces  in  the  State 
for  that  source  category.  This  is  done  in 
lieu  of  submitting  a  control  strategy. 

IX.  EPA  Review  of  Colorado's, 
Montana's,  South  Dakota's,  Utah's  and 
Wyoming's  Negative  Declarations 

A.  Colorado:  On  May  6,  2002,  the 
State  of  Colorado  submitted  to  EPA  a 
negative  declaration  regarding  the  need 
for  a  regulation  covering  CISWIs.  The 
Colorado  Department  of  Public  Health 
and  Enviroiunent  evaluated  the 
applicability  criteria  in  the  final 
emission  guidelines  (40  CFR  part  60, 
subpart  DDDD)  and  conducted  a  review 
of  facilities  in  Colorado  in  conjiuiction 
with  the  Hazardous  Material  and  Waste 
Management  Division,  Solid  Waste 
Unit.  EPA  examined  the  State's  negative 
declaration  and  agrees  there  are  no 
unregulated  CISWIs  in  Colorado  which 
would  require  the  adoption  of  rules  to 
control  this  source  category. 

B.  Montana:  On  January  28,  2002,  the 
State  of  Montana  submitted  to  EPA  a 
negative  declaration  regarding  the  need 
for  a  regulation  covering  CISWIs.  The 
Montana  Department  of  Environmental 
Quality  evaluated  the  applicability 
criteria  in  the  final  emission  guidelines 
(40  CFR  part  60,  subpart  DDDD)  and 
reviewed  their  inventory  of  sources  in 
the  State.  EPA  examined  the  State's 
negative  declaration  and  agrees  there  are 
no  unregulated  CISWIs  in  Montana 
which  would  require  the  adoption  of 
rules  to  control  this  source  category. 

C.  South  Dakota:  On  February  28. 
2002,  the  State  of  South  Dakota 
submitted  to  EPA  a  negative  declaration 
regarding  the  need  for  a  regulation 
covering  CISWIs.  The  South  Dakota 
Department  of  Environment  and  Natural 
Resources  evaluated  the  applicability 
criteria  in  the  final  emission  guidelines 
(40  CFR  part  60,  subpart  DDDD)  and 
reviewed  their  inventory  of  sources 
located  in  the  State.  EPA  examined  the 
State's  negative  declaration  and  agrees 
there  are  no  unregiilated  CISWIs  in 
South  Dakota  which  would  require  the 
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adoption  of  rules  to  control  this  source 
category. 

D.  Utah:  On  April  23,  2002,  the  State 
of  Utah  submitted  to  EPA  a  negative 
declaration  regarding  the  need  for  a 
regulation  covering  CISWIs.  The  Utah 
Department  of  Environmental  Quality 
(DEQ)  evaluated  the  applicability 
criteria  in  the  final  emission  guidelines 
(40  CFR  part  60,  subpart  DDDD), 
searched  existing  source  permitting 
files,  and  conducted  a  review  of 
facilities  in  Utah  in  conjunction  with 
the  Division  of  Solid  and  Hazardous 
Waste.  In  addition,  the  DEQ  examined 
the  landfill  somt:es  in  Utah  and  found 
that  none  are  operating  CISWI  imits. 
EPA  examined  the  State's  negative 
declaration  and  agrees  there  are  no 
unregulated  CISWIs  in  Utah  which 
would  require  the  adoption  of  rules  to 
control  this  source  category. 

E.  Wyoming:  On  December  16,  2002, 
the  State  of  Wyoming  submitted  to  EPA 
a  negative  declaration  regarding  the 
need  for  a  regulation  covering  CISWIs. 
The  Wyoming  Department  of 
Environmental  Quality  evaluated  the 
applicability  criteria  in  the  final 
emission  guidelines  (40  CFR  part  60, 
subpart  DDDD)  and  reviewed  their 
inventory  of  sources  located  in  the 
State.  EPA  examined  the  State's 
negative  declaration  and  agrees  there  are 
no  unregulated  CISWIs  in  Wyoming 
which  would  require  the  adoption  of 
rules  to  control  this  source  category. 

If  a  new  source  chooses  to  locate  in 
Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah,  or  Wyoming,  it 
would  be  required  to  comply  with  the 
New  Source  Performance  Standard 
(NSPS)  published  for  CISWIs  on 
December  1,  2000  (65  FR  75338).  If,  at 
a  later  date,  an  existing  CISWI  unit  is 
identified  in  a  State  for  which  a  negative 
declaration  has  been  made,  a  Federal 
Implementation  Plan  implementing  the 
emission  guidelines  contained  in 
subpart  DDDD  will  automatically  apply 
to  that  CISWI  imit  until  a  State  plan  is 
approved. 

X.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 


state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Govenmient  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not    . 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  Ill(d)/129  plan 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
volimtary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
Ill(d)/129  plan  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  lll(d)/129  plan 
submission,  to  use  VCS  in  place  of  a 
lll(d)/129  plan  submission  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 


The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
carmot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307fb)(l)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  17, 
2003.  Fifing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  2,  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

■  40  CFR  part  62  is  amended  as  follows: 
PART  62— [AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671. 

Subpart  G— Colorado 

■  2.  Add  a  new  undesignated  center 
heading  and  §  62.1380  to  subpart  G  to 
read  as  follows: 


Air  Emissions  From  Existing 
Conmiercial  and  Industrial  Solid  Waste 
Incinerators 

§62.1380    Identification  of  Plan— Negative 
Declaration. 

Letter  from  the  Department  of  Public 
Health  and  Environment  submitted  May 
6,  2002  certifying  that  there  are  no 
existing  commercial  and  industrial  solid 
waste  incinerators  in  the  State  of 
Colorado  that  are  subject  to  part  60, 
subpart  DDDD,  of  this  chapter. 
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Air  Emissions  From  Existing 
Commercial  apd  Industrial  Solid  Waste 
Incinerators    [ 

§  62.1 0380    Identification  of  Plan— Negative 
Declaration.     | 

Letter  from  ihe  Department  of 
Environment  and  Natural  Resources 
submitted  February  28,  2002  certifying 
that  there  are  no  existing  commercial 
and  industrial  solid  waste  incinerators 
in  the  State  of  South  Dakota  that  are 


Subpart  BB — Montana 

■  3.  Add  a  new  undesignated  center   .. 
heading  and  §  62.6630  to  subpart  BB  to 
read  as  follows: 

Air  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incinerators 

S  62.6630    Identification  of  Plan— Negative 
Declaration. 

'  Letter  from  the  Department  of 
Environmental  Quality  submitted 
January  28,  2002  certifying  that  there  are 
no  existing  commercial  and  industrial 
solid  waste  incinerators  in  the  State  of 
Montana  that  are  subject  to  part  60, 
subpart  DDDD,  of  this  chapter. 

Subpart  JJ— North  Dakota. 

■  4.  Add  a  new  undesignated  center 
heading  and  §  62.8630,  62.8631,  and 
62.8632  to  subpart  JJ  to  read  as  follows: 

Air  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incinerators 

162.8630    Identification  of  Plan. 

Section  lll(d)/129  Plan  for 
Commercial  ai\d  Industrial  Solid  Waste 
Incinerators  and  the  associated  State 
regulation  in  section  33-15-12-02  of 
the  North  Dakota  Administrative  Code 
submitted  by  the  State  on  May  1,  2003. 

§  62.8631     identification  of  Sources. 

The  plan  applies  to  all  existing 
commercial  and  industrial  solid  waste 
incinerators  for  which  construction  was 
commenced  on  or  before  November  30, 
1999,  as  described  in  40  CFR  part  60, 
subpart  DDDD. 

§62.8632    Effective  Date. 

The  effective  date  of  the  plan 
applicable  to  existing  commercial  and 
industrial  solid  waste  incinerators  is 
November  17,  2003. 

Subpart  QQ— South  Dakota 

■-5.  Add  a  new  undesignated  center 
heading  and  §  62.10380  to  subpart  QQ  to 
read  as  follows: 


subject  to  par 
chapter. 


Subpart  IT—  Jtah 


■  6.  Add  a 
heading  and 
read  as  follovJs 


Air  Emission! 

Commercial 

Incinerators 


60,  subpart  DDDD,  of  this 


nelv  undesignated  center 
i  62.11140  to  subpart  TT  to 


From  Existing 

Industrial  Solid  Waste 


and 


§  62.1 1 1 40    identification  of  Plan— Negative 
Declaration. 

Letter  fromjthe  Department  of 
Environmentil  Qu^ity  submitted  April 
23,  2002  certi  tying  that  there  are  no 
existing  conn  lercial  and  industrial  solid 
waste  inciner  itors  in  the  State  of  Utah 
that  are  subject  to  part  60,  subpart 
DDDD,  of  thi!  chapter. 


Subpart  ZZ— fWyoming 

7.  Add  a 
heading  and 


n0w 


read  as  foUov  's 


Air  Emission^ 

Commercial 

Incinerators 


'i 


undesignated  center 
62.12630  to  subpart  ZZ  to 


From  Existing 
ind  Industrial  Solid  Waste 


§  62.1 2630    Identification  of  Plan— Negative 
Declaration     i 

Letter  froral  the  Department  of 
Environment  il  Quality  submitted 
December  16  2002  certifying  that  there 
are  no  existii  g  commercial  and 
industrial  so  id  waste  incinerators  in  the 
State  of  Wyopiing  that  are  subject  to  part 
60,  subpart  DDDD,  of  this  chapter. 

[FR  Doc.  03-2;  1749  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  6S  S0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  [70 

[No.  R803ND'^REV;  FRL-7560-5] 

Clean  Air  A^t  Approval  of  Revisions  To 
the  Operatitig  Permits  Program  in 
North  Dakol^ 

agency:  Env  ironmental  Protection 

Agency  (EPA). 

ACTION:  Dire  :t  final  rule. 


SUMMARY:  EPA  is  approving,  as  a 
revision  to  North  DaJcota's  title  V  air 
operating  permits  program,  a  proposed 
amendment  to  North  Dakota's  definition 
of  "major  source"  in  response  to  recent 
amendments  to  the  definition  of  "major 
source"  in  the  operating  permit 
regulations. 

DATES:  This  direct  final  rule  is  effective 
on  November  17,  2003,  without  further 
notice,  \mless  EPA  receives  adverse 
written  comments  by  October  17^2003. 
If  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
submitted  by  mail  to  Richard  R.  Long, 
Director,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  Environmental 
Protection  Agency  (EPA),  Region  8,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466.,Comments  may  also  be 
submitted  electronically,  or  through 
hand  delivery/cornier.  Please  follow  the 
detailed  instructions  described  in  (Part 
(I)(B)(l)(i)  through  (iii))  of  the 
Supplementary  Information  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Paser,  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466, 
303-312-6526,  paser Jcaf/i7een@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  estabhshed 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
imder  R803NDT5REV.  The  official 
public  file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Program,  EPA  Region  8,  999 
18th  Street,  Suite  300,  Denver,  CO.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contact  listed  in  the  For 
Further  Information  Contact  section  to 
schedule  your  inspection.  You  may 
view  the  public  rulemaking  file  at  the 
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Regional  Office  Monday  through  Friday, 
8  a.m.  to  4  p.m.,  excluding  federal 
Holidays. 

2.  Copies  of  the  State's  submittal  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  at  the  North  Dakota  State 
Department  of  Health,  Division  of 
Environmental  Engineering,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota  58506. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulation.gov  Web  site  located  at  http: 
//www. regulations. gov  where  you  can 
find,  review,  and  submit  comments  on 
Federal  rules  that  have  been  published 
in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI.  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA  ' 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  No. 
R803NDT5REV  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 


information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu  comment 
due  to  technical  difficulties  or  needs 
.  further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not- be  able-to  consider  your  comment, 
i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail).  Please  send  any 
comments  to  long.richard@epa.gov  and 
paser.kathleen@epa.gov  and  include  in 
the  text  "Public  comment  on  proposed 
rulemaking  No.  R803NDT5REV"  in  the 
subject  line.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulation.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://wviiv.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  syst-^m  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect.  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
2.  By  Mail.  Send  your  comments  to: 
Richard  R.  Long,  Director,  Air  and 
Radiation  Program,  Mailcode  8P-AR. 
Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street.Suite 
300,  Denver.  Colorado  80202-2466. 
Please  include  the  text  "Public 
comment  on  proposed  rulemaking  No. 
RSOaCISWI"  in  the  subject  line  on  the 
firsf  page  of  your  comment 


3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Richard  R. 
Long,  Director.  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8,  999  18di  Street,  Suite 
300,  Denver,  Colorado  80202-2466. 
Such  deliveries  are  only  accepted 
Monday  through  Friday,  8  a.m.  to  4:55 
p.m.,  excluding  federal  Holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBKif 
you  submit  CBLon  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consuh  the  person  identified  in  the  For 
Further  Information  Contact  section. 

n.  Background 

North  Dakota  has  proposed  to  revise 
the  definition  of  "major  source"  in 
response  to  recent  amendments  to  the 
definition  of  "major  source"  in  part  70. 
See  66  FR  59161  (November  27.  2001). 
EPA  made  two  changes  from  the  1992 
rule  regarding  when  non-Hazardous  Air 
Pollutant  (HAP)  fugitive  emissions  are 
included  in  determining  major  source 
status.  The  1992  rule  required  that  non- 
HAP  fugitive  emissions  be  counted  for 
all  industrial  facilities  in  source 
categories  covered  by  New  Source 
Performance  Standards  (NSPS)  or 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
standards,  but  only  with  regard  to 
pollutants  specifically  regulated  for  the 
source  category.  The  final  amendment 
to  part  70  changed  this  requirement:  (1) 
To  address  only  source  categories 
covered  by  NSPS  or  NESHAP  standards 
promulgated  after  August  7,  1980:  and 
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(2)  to  delete  the  limitation  that  only 
pollutants  specifically  regulated  by  the 
standard  be  included.  Consistent  with 
this  amendment.  North  Dakota  is 
proposing  to  revise  its  rule  to' 
correspond  with  the  part  70  definition 
of  "major  source."  In  doing  so,  North 
Dakota's  rules  are  as  stringent  as  part  70. 
Therefore,  North  Dakota's  proposed 
change  in  the  definition  of  "major 
source"  is  approvable. 

m.  Final  Action 

EPA  is  approving,  as  a  revision  to 
North  Dakota's  title  V  air  operating 
permits  program,  NDAC  33-15-14-06, 
the  proposed  amendment  to  the 
definition  of  "major  source."  Consistent 
with  EPA's  action  granting  North 
Dakota's  full  approval,  this  approval 
extends  to  all  areas  within  the  State 
except  the  following:  Any  sources 
located  in  "Indian  Countiy",  as  defined 
in  18  U.S.C.  1151,  including  the  Fort 
Berthold,  Fort  Totten,  Standing  Rock, 
Sisseton  and  Turtle  Mountain  Indian 
Reservation,  or  any  other  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See  e.g.,  59  FR  55813, 
55815—55818  (November  9,  1994).  The 
term  "Indian  Tribe"  is  defined  under 
the  Clean  Air  Act  (Act)  as  "any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village,  which  is 
Federally  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians."  See  section 
302(r)  of  the  Act;  see  also  59  FR  43955, 
43962  (August  25, 1994);  58  FR  54364 
(October  21.  1993). 
-    The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the  State 
is  currently  implementing  its  part  70 
program  and  the  Agency  views  this  as 
a  noncontroversial  action  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  the  Federal  Register  publication,  EPA 
is  publishing  a  separate  document  that 
-  will  serve  as  the  proposal  to  approve 
North  Dakota's  proposed  amendment  to 
their  title  V  air  operating  permits 
program.  This  rule  will  be  effective 
November  17,  2003  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  October  17,  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
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rule  implementing  a 
and  does  not  alter  the 
3r  the  distribution  of  power 
lities  established  in  the 
This  rule  also  is  not 

Order  13045 
Children  from 
al  Health  Risks  and  Safety 

19885,  April  23, 1997), 
not  economically 


res 


Gove  rnment 


by 


govi  (rnment. 


1  }99). 
s  ate ; 


A(t 

Ex  Bcutive  I 
(>f( 


FR 


reviewing  title  V  operating  permit 
subpiissions,  EPA's  role  is  to 
choices,  provided  that 
criteria  of  the  Clean  Air 


the 


Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  volimtary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  title  V  operating  permit 
program  submission  for  failin-e  to  use 
VCS.  It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  title  V  operating  permit  program 
submission,  to  use  VCS  in  place  of  a 
title  V  operating  permit  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  November  17, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 
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Dated:  September  3,  2003. 
Robert  E.  Roberts. 

Regional  Administrator,  Region  8. 

■  40  CFR  part  70,  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  70— [AMENDED] 

■  1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

■  2.  In  appendix  A  to  part  70  the  entry 
for  North  Dakota  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

***** 

North  Dakota 

*         *         *         *         * 

(c)  The  North  Dakota  Department  of 
Health,  Environmental  HeaUh  Section 
submitted  the  following  program  revisions  on 
May  1,  2003:  NDAC  33-15-14-06.1(o)(2)(aa), 
effective  November  17,  2003. 
***** 

[FR  Doc.  03-23751  Filed  9-16-03:  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0286;  FRL-7325-1] 

Trifloxysulfuron;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  trifloxysulfuron 
in  or  on  almond;  almond,  hulls;  fruit, 
citrus,  group  10;  cotton,  undelinted 
seed;  cotton,  gin  byproducts;  sugarcane; 
and  tomato.  Syngenta  Crop  Protection, 
Inc.  requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  17,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0286. 
must  be  received  on  or  before  November 
17.  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
TOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins,  Registration  Division 


(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW..Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (N AICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0286.  The  official  public 
docket  consists  ofthe  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://\vvn\'.epa.gov/fedrgstr/.  A 


frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
mM\:access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html.  a 
beta  site  currently  under  development. 
To  access  the  OP'PTS  Harmonized 
Guidelines  referenced  iii  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://iMVH'.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  ofiicial  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  21, 
2003  (68  FR  13924)  (FRL-7296-6),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (PP  1F6280)  by  Syngenta  Crop 
Protection,  Inc..  Greensboro.  NC  27419. 
That  notice  included  a  summar}'  of  the 
petition  prepared  by  Syngenta  Crop 
Protection,  Inc.,  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
trifloxysulfuron-sodium,  [iV-([(4.6- 
dimethoxy-2- 

pyrimidinyl)amino)carbonyll-3-(2,2.2- 
trifluoroethoxy)-2- 
pyridinesulfonamide).  in  or  on 
sugarcane  at  0.01  part  per  million 
(ppm);  cottonseed  at  0.05  ppm;  cotton 
byproducts  at  1.0  ppm;  citrus  at  0.01 
ppm;  almond  hulls  at  0.01  ppm;  almond 
nut  meat  at  0.01  ppm;  and  tomatoes  at 
0.01  ppm. 

During  the  course  of  the  review  The 
Agency  determined  that  based  on 
available  data  and  current  commodity 
vocabulary  that  tolerances  should  be 
established  for  residues  of  the  herbicide 
trifloxysulfuron  iV-[[4.6-dimethoxy-2- 
pyrimidinyl)amino)carbonyll-3-2,2,2-  • 
trinuoroethoxy)-2-p\TidinesuIfonamide 
in  or  on  the  commodities  almond  at  0.02 
ppm;  almond,  hulls  at  0.01  ppm;  fruit, 
citrus,  group  10  at  0.03  ppm;  cotton, 
undelinted  seed  at  0.05  ppm;  cotton,  gin 


54378     Federal  Register/ Vol.  68,  No.  180 / Wedjiesday,  September  17,  2003 /Rule^  and  Regulations 


byproducts  at  1.0  ppm;  sugarcane  at 
0.01  ppm,  and  tomato  at  0.01  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A){ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietaiy  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFlXlA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a_  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 


children  fromlaggregate  exposure  to  the 
pesticide  chemical  residue. .  . ." 

EPA  performs  a  number  of  analyses  to 
determine  thei  risks  from  aggregate 
exposure  to  p(  isticide  residues.  For 
further  discus  sion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  pomplete  description  of 
the  risk  asses^ent  process,  see  the  final 
rule  on  Bifen^irin  Pesticide  Tolerances 
(62  FR  62961,;November  26, 1997) 
(FRL-5754-7  . 

III.  Aggregate  Risk  Assessment  and 
Determinatiol  i  of  Safety 

Consistent '  vith  section  408(b)(2)(D) 
of  the  FFDCA|  EPA  has  reviewed  the 
available  sciei  itific  data  and  other 
relevant  infor  nation  in  support  of  this 
action.  EPA  hfts  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determinatiort  on  aggregate  exposure, 
consistent  wiyi  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
trifloxysulfuron  on  almond  at  0.02  ppm; 
almond,  huUi  at  0.01  ppm;  fruit,  citrus. 


group  10  at  0.03  ppm;  cotton, 
undelinted  seed  at  0.05  ppm;  cotton  gin 
byproducts  at  1.0  ppm;  sugarcane  at 
0.01  ppm;  and  tomato  at  0.01  ppm. 
EPAs  assessment  of  exposines  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  trifloxysulfuron 
are  discussed  in  Table  1  of  this  imit  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .—  SuBCHRoriic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.3100 


870.3100 


870.3150 


Study  Type 


90-Day  oral  toxicity  ro- 
dents (rats) 


90-Day  oral  toxicity  ro- 
dents (mice) 


90-Day  oral  toxicity  in 
nonrodents  (dogs) 


870.3200 


870.3700 


NOAEL:  507/549  milligrams/kilogram/day  (mg/kg/day)  Male/Female  (M/F) 
LO/iEL:  1052/1128  rng/kg/day  (M/F):  M  =  decreased  body  weight,  de- 
creased body  weight  gain,  equivocal  increased  testicular  atrophy  at  end 
ol  recovery  phase;  F  =  decreased  body  weight,  decreased  body  weight 
g)  lin,  equivocal  slightly  increased  histopathology  in  liver  (single  cell  ne- 
cipsis,  focal  necrosis,  inflammation,  hepatocellular  hypertrophy). 


NOAEL:  1,023/1,507  mg/kg/day  (M/F) 
LO/EL:  >1,023/>1,507  mg/kg/day  (M/F): 
ta  ned. 


21/28-Day  dermal  tox- 
icity (rats) 


Prenatal  develop- 
mental in  rodents 
(rats) 


870.3700 


Prenatal  develop- 
mental in  nonrodents 
(rabbit) 


No 


Results 


M  =  not  attained;  F  =  not  at- 


NOAEL:  19.8/19.6  mg/kg/day  (M/F) 

LO/EL:  164.2/167.3  mg/kg/day  (M/F):  M  =  decreased  body  weight  gain 
(J0%),  slight  hematological  effects,  clinical  chemistry  changes  sug- 
gesting hepatotoxicity,  decreased  thymus  weight,  thymic  atrophy,  in- 
ci  eased  glycogen  in  liver,  hemorrhage  in  mesenteric  lymph  nodes;  F  = 
d  screased  body  weight  gain  (44%),  anemia  with  extramedullary  hem- 
a<  opoiesis  in  tiver/spleen  and  myeloidhyperplasia  in  bone  man-ow,  clin- 
ic al  chemistry  changes  suggesting  hepatotoxicity,  decrease  thymus 
weight,  thymic  atrophy  and  hyaline  tubular  change  in  kidney. 


NOAEL:  1,000/100  mg/kg/day  (M/F) 

LOAEL:  >1  ,000/1 ,000  mg/kg/day(M/F):  M  =  not  attained;  F  =  decreased 
,  weight  gain. 
Je'rmaf  irritation  M/F. 


Mai  emai  NOAEL:  300  mg/kg/day 

Malemal  LOAEL:  1 ,000  mg/kg/day  based  on  decreased  food  consumption 

dLring  treatment,  decreased  body  weight  gain  during  post-treatment. 
De\  elopmental  NOAEL:  300  mg/kgi/day 
De>  elopmental  LOAEL:  1,000  mg/kg/day  based  on  slight  decrease  in  fetal 

V  eight,  increased  skeletal  anomalies.increased  poor/absent  skeletal  os- 

s  fication. 


Maternal  NOAEL:  100  mg/kg/day 

Ma  emal  LOAEL:  250  mg/kg/day  based  on  increased  mortality,  increased 

V  aginai/anal  bleeding. 
De'  'elopmental  NOAEL:  50  mg/kg/day 
Developmental  LOAEL:  100  mg/kg/day  based  on  abnonmally  shaped  heart 

( )ne  fetus  at  100  mg/kg/day  and  3  fetuses  from  2  litters  at  250  mg/kg/ 

c  ay). 
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Guideline  No. 


870.3800 


870.4100 


870.4100 


870.4200 


870.4200 


870.4300 


870.5100 


870.5300 


870.5375 


870.5395 


870.5500 


870.6200 


870.6200 


870.6200 
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Table  1.—  Subchronic.  Chronic,  and  Other  Toxicity— Continued 


Study  Type 


Reproduction  and  fer- 
tility effects  (rat) 


Results 


Chronic  toxicity  rodents 
(rat) 


Chronic  toxicity  dogs 


Carcinogenicity  rats 


Carcinogenicity  mice 


Parental  systemic  NOAEL:  78.8/83.5  mg/kg/day  (M/R 

1i;^^LSt""''H'-°^^'-=  ^y^^  ms^gTday  (M/F)  based  on  decreased 
body  weight  and  gam  as  well  as  decreased  food  wnsumption 

Offspnng  systemic  NOAEL:  78.8/83.5  mg/kg/day  (M/F) 

^Snh?  .^^^"'Ky^^^^i.  ^^^^^^  mo^g/day  (M/F):  decreased  pup 
^^tiolf?*^  "^^'S^*  H*"'  decreased  spfeen  weight,  thymus  weight  knd 
increased  vaginal  patency.  ^         /  a     «■  ■« 

Reproductive  NOAEL:  968/1.030  mg/kg/day  (M/F) 
Reproductive  LOAEL:>968/1 .030  (M/F)     ''       ' 


See  870.4300 


NOAEL:  51.1/45.3  mg/kg/day  (M/F) 

"■^iS-I  -^^^^l  mg/kg/day  (M/F):  M  =  gray-white  foci  in  lungs,  fibrous 
thickening  of  lung  pleura,  equivocal  decreased  body  weight  qain-  F  = 
equivo<»l  increased  incidence  and  severity  of  chronic  urinary  bladder  in- 


See  870.4300 


Chronk:  feeding/car- 
cinogenicity  rats 


Gene  mutation  bac- 
terial reverse  muta- 
tion assay  (S. 
typhimurium/E.  coli) 


NOAEL:  854/112  mg/kg/day  (M/F) 

LOAEL:  >854/818  mg/1<g/day  (M/F):  M  =  not  detemined;  F  =  decreased 
body  weight  body  weipht  gain  and  food  consumption.  Negative  for  car- 
cinogenicity in  M  and  F.  ^«u»c  lui  o«« 


NOAEL:  82.6/23.7  mg/kg/day  (M/F) 

LOAEL:  429/99.3  mg^kg/day  (M/F):  M  =  decreased  body  weight  and  gains 
decrea^  food  consumption  and  increased  Leydig  cell  hvperpl^ia  in 
testes;  F  =  increased  tubular  atrophy  in  kidneys.  At  500  m'g/kq/dav  de- 
creased body  weight,  body  weight  gain,  food  consumption  and  in- 
creased tubular  atrophy  in  kidneys.  Negative  for  carcinogenicity  in  M 


Negative  without  and  with  S-9  activation. 


In  vitro  mammalian  cell 
fonvard  gene  muta- 
tion assay  (CHO 
cells/HGPRT  locus) 


In  vitro  mammalian  cy- 
togenetics assay  in 
CHO  cells 


Cytogenetics  -  mam- 
malian erythrocyte 
micronucleus  test  in 
the  mouse 


In  vitro  unscheduled 
DNA  synthesis  (pri- 

_  mary  rat 
hepatocytes) 


Negative  without  and  witii  S-9  activation. 


Negative  without  and  with  S-9  activation. 


Negative  at  single  oral  doses  up  to  5,000  mg/kg. 


Negative  response  up  to  250  ng/mL.  Cytotoxicity  at  >15.63  ng/mL. 


Acute  neurotoxicity 
screening  battery 
(rat) 


Acute  neurotoxicity 
screening  battery 
(rat) 


Subchronic 
neurotoxicity  screen- 
ing battery  (rat) 


NOAEL:  <2.000  mg/kg/day  (M/F) 

LOAEL:  2,000  mg/kg/day  (M/F):  M  and  F  =  decreased  motor  activity  on 
day  1 ,  histopatiiological  lesions  in  nervous  system  tissues. 


NOAEL:  2,000/600  mg/kg/day  (M/F) 
LOAEL:  >2,O00/2,000  mg/kg/day  (M/F): 
motor  activity  on  day  1 . 


M  =  not  attained;  F  =  decreased 


NOAEL:  1 12/553  mg/kg/day  (M/F) 

LOAEL:  472/1,128  mg/kg/day  (M/F):  M  =  decreased  body  weight, 
weight  gain  and  food  consumption.;  F  =  decreased  body  weight. 


body 
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Table  1.—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


Study  Type 


870.6300 


870.7485 


870.7485 


Developmental 
neurotoxicity  (rat) 


Metabolism  and  phar- 
macokinetics (rat) 


Biliary  metatxilism  (rat) 


Results 


No  1  study  perfonned.  Not  Required. 


Rapidly  absorbed  and  exceted.  Most  (>87%)  of  the  administered  dose 
(yi  D)  was  excreted  within  24  hours.  After  7  days,  very  little  (<0.3%  of 
AP)  remained  in  the  tissues.  -Urine  was  the  primary  route  of  excretion  in 
rr^les  (50-61  %  of  AD)  and  in  females  (70-80%  of  AD).  Unchanged  par- 
ent in  males  (11-20%  of  AD)  and  in  females  (37-47%  of  AD)  was  ex- 
ci  eted  almost  entirely  in  the  urine  and  only  trace  amounts  were  found  in 
tt  e  feces.  With  the  exception  of  the  parent,  the  metabolite  profile  was 
srnilar  between  the  urine  and  feces.  The  2  primary  metabolites  in  both 
urine  and  feces  were  Metabolite  J  (desmethyl  parent,  up  to  26%  of  AD) 
and  Metabolite  K  (5'hydroxy-pyrimidine  of  parent,  up  to  19%  of  AD). 
Other  metabolites  were  Metabolites  X,  N,  F,  A  and  D,  each  up  to  8.2% 
dl  the  AD  in  males  and  up  to  4.7%  of  the  AD  in  females.  Several  minor 
etabolites  were  also  identified  as  Metabolite  Q,  Metabolite  P,  guani- 
ne, CGA-382997  and  CGA-368732  (each  <4.4%  of  the  AD). 


In 


870.7600 


Dermal  penetration 
(rat) 


No  study  perfonned.  Not  Required. 


B.  Toxicohgical  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOCJ.  However,  fiie  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  vmcertainty  factor  (UF)  is 
applied  to  reflect  vmcertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hvunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RiD)  where 


lile  duct  cannulated  rats,  absorption  was  84-88%  of  the  Administered 
)se  (AD)  at  48  hours.  Nearty  all  of  the  AD  was  excreted  within  48 
urs.  Excretion  in  urine  ranged  from  58-76%,  in  bile  from  5-27%,  and 
feces  was  about  6%  of  the  AD.  There  was  no  evidence  for  an 
iterohepatic  circulation.  Biotransfomnation  was  similar  to  that  in  the 
•nventional  rat  metabolism  study.  The  metabolite  profiles  in  urine,  bile 
lid  and  feces  were  all  similar. 


the  RfD  is  eq  ual  to  the  NOAEL  divided 
by  the  approtoriate  UF  (RfD  =  NOAEL/ 
UF).  Where  in  additional  safety  factors 
(SF)  is  retain  ed  due  to  concerns  unique 
to  the  FQPA  this  additional  factor  is 
applied  to  tl  e  RfD  by  dividing  the  RfD 
by  such  add:  tional  factor.  The  acute  or 
chronic  Popjilation  Adjusted  Dose 

)  is  a  modification  of  the 
odate  this  type  of  FQPA 


(aPAD  or  cP, 
RfD  to  acco: 
SF. 

For  non 
(other  than 
determine 


etary  risk  assessments 
ancer)  the  UF  is  used  to 
e  LOG.  For  example'  when 
100  is  the  adpropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intrs  species  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  :o  exposures  (margin  of 
exposure  (mOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linea^  default  risk  methodology 
(Q*)  is  the  |lrimary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenii ;  risk.  The  Q*  approach 


assumes  that  any  amoimt  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-liriear  approach, 
a  "point  of  departiue"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departine  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  trifloxysulfuron  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 
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TABLE  2.-SUMMARY  OF  TOXICOLOGICAL  DOSE  AND  ENDPOINTS  FOR  TRIFLOXYSULFURON  FOR  USE  IN  HUMAN  RISK 

Assessment 


Exposure  Scenario 


Acute  dietary  (females  13- 
49) 


Acute  dietary  (general  popu- 
lation) 


Chronic  dietary  (all  popu- 
lations) 


Incidental  oral  short-temi  (1 
-  30  days) 


Dermal  short-tenn  (1 
days) 


30 


Inhalation  short-tenn  (1  -  30 
days) 


Cancer  (oral,  dermal,  inhala- 
tion) 


Dose  Used  in  Risk  Assess- 
ment, UF 


Developmental  NOAEL 
=  50  mg/kg/dayUF  = 
100 

Acute  RfD  =0.5  mg/kg 


NOAEL  =  600  mg/kg 

UF  =  100 
Acute  RfD  =6.0  mg/kg 


NOAEL=  23.7  mg/kg/ 

day  UF  =  100 
Chronic  RfD  =  0.237 

mg/kg/day 


Offspring  NOAEL  = 
78.a'83.5  (M/F)  mg/ 
kg/day 


Dermal  study 
Systemic  NOAEL=  100 
mg/kg/day 


Oral  study 

NOAEL=  50  mg/kg/day 

(inhalation  absorption 

factor  =  100%) 


Special  FQPA  SF'  and 

Level  of  Concern  for  Risk 

Assessment 


Special  FQPA  SF  =  1 

aPAD  = 
acute  RfD/Special 

FQPA  SF  =  0.5  mg/ 

kg 


Special  FQPA  SF  =  1 

aPAD  = 
acute  RfD/Special 

FQPA  SF  =  6.0  mo/ 

kg 


Special  FQPA  SF  =  1 

cPAD  = 
chronic  RfD/Special 

FQPA  SF  =  0.237 

mg/kg/day 


Residential  LOC  for 
MOE  =  100 


Residential  LOC  for 
MOE  =  100 


Residential  LOC  for 
MOE  =  100 


Study  and  Toxkx>k)gical  Effects 


Developmental  Toxicity  Study  in  Rabbits 
Developmental  LOAEL  =100  mg/kg/ 
day  based  on  increased  incidence  of 
abnonmal  shaped  hearts  in  fetuses. 


Acute  Neurotoxicity  Studies  in  Rats. 

LOAEL  =  2,000  mg/kg  based  on  de- 
creased motor  activity  on  day  1  and 
histopathological  lesions  in  nervous 
system  tissues  of  males  and  females 


Combined  Chronic  Toxicity/Carcino- 
genicity Study  in  Rats. 

LOAEL  =  99.3  mg/kg/day  based  on  in- 
creased tubular  atrophy  in  the  kidneys 
of  females  (developing  after  12 
months). 


Reproduction     Study     in 


2-Generation 

Rats. 
Offspring  LOAEL  =  631/676  (M/F)  mg/kg/ 

day   based   on   decreased   pup   body 

weights  on  day  21 . 


28-Day  Dermal  Toxicity  Study  in  Rats. 
Systemic    LOAEL    =    1,000    mg/kg/day 

based  on  decreased  body  weight  gain 

in  females. 


Developmental  Toxicity  Study  in  Rabbits 
LOAEL  =  100  mg/kg/day  based  on  in- 
creased incidence  of  abnonmal  shaped 
hearts  in  fetuses. 


Classification:  Not  Likely  to  be  carcinogenic  to  humans 


■The  reference  to  the  Special  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concems  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  No  tolerances  have  been 
previously  established  for 
trifloxysulfuron.  Tolerances  being 
established  under  §  180.591  include 
almond;  almond  hulls;  cotton, 
undelinted  seed;  cotton,  gin  byproducts; 
fruit,  citrus.  Group  10;  sugarcane,  and 
tomato.  No  tolerances  are  required  for 
meat,  milk,  poultry  or  eggs.  Risk 
assessments  wrere  conducted  by  EPA  to 
assess  dietary  exposures  from 
trifloxysulfuron  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  The  Dietary 
Exposiu^  Evaluation  Model  (DEEMtm) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  United  States 
Department  of  Agriculture  (USDA) 


1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assiunptions 
were  made  for  the  acute  exposure 
assessments:  100%  of  the  crops  from 
registered  uses  are  treated  and  that 
residues  of  trifloxysulfuron  are  at 
tolerance  levels.  Anticipated  residues 
were  not  used. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEMTM  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide  CSFII 
and  accumulated  exposure  to  the 
chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
100%  of  the  crops  from  registered  uses 
are  treated  and  Uiat  residues  of 
trifloxysulfuron  are  at  tolerance  levels. 
Anticipated  residues  were  not  used. 


iii.  Cancer  Trifloxysulfuron  has  been 
classified  as  "not  likely  to  be 
carcinogenic  in  humans."  Therefore  a 
quantitative  assessment  of  aggregate 
cancer  risk  was  not  performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
"  comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
trifloxysulfuron  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinidng  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of 
trifloxysulfuron. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  Screening  Concentrations  in 


54382     Federal  Register  /  Vol.  68.  No.  180 /We( 


Ground  Water  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  Tier  1 
model)  before  using  PRZM/EXAMS  (a 
Tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  perci  nt  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  thesje  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  imlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process;  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
trfloxysulfuron  they  are  further 
discussed  in  the  aggregate  risk  sections 
Unit  E. 

Based  on  the  PRZM/EXAMS  and  SCI- 
^ROW  models  the  EECs  of 
trifloxysulfuron  and  its  metabolites  of 
concern  for  acute  exposiu'es  are 
estimated  to  be  6.47  parts  per  billion 
(ppb)  for  surface  water  and  0.054  ppb 
for  ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  0.52  ppb 
for  surface  water  and  0.054  ppb  for 
groimd  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Trifloxysulfuron  will  be  registered  for 
use  on  the  following  non-dietary  sites: 
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Turf — golfcou  rses.  The  risk  assessment 
was  conducte  i  using  the  following 
exposure  assv  mptions:  The  Agency  has 
examined  the  potential  postapplication 
exposure  to  individuals  over  12  years  of 
age  from  the  j  iroposed  use  of 
trifloxysulfur  )n  on  golf  courses. 
Duration  of  si  ich  exposure  is  anticipated 
to  be  short-tei  m.  The  short-term  dermal 
post-applicat:  on  exposure  for  golfing 
was  estimate<  to  be  0.0005  mg/kg/day. 
The  estimate  issumes  that  18  holes  of 
golf  are  playe  d  in  4  hours,  that  there  are 
0.015  ^g  ai/ci  a-  of  turf,  that  the  transfer 
coefficient  foi  turf  is  500  cm-/hour.  and 
that  the  avers  ge  golfer. weighs  60  kg. 
Transfer  coef  icients  are  based  on 
surrogate  dat  i,  from  chlorothalohil  and 
chlorpyrifos,  describing  actual,  median- 
value  exposu  res  to  golfers. 

The  vapor  )ressure  of  trifloxysulfuron 
is  very  low  aj  id,  therefore,  inhalation 
exposure  to  t  ifloxysulfuron  vapor  is  not 
expected  to  c  ccur.  The  Agency  has  not 
assessed  inhs  lation  exposure  to 
trifloxysulfui  on  due  to  residential 
activities. 

4.  Cumulai  ive  effects  from  substances 
with  a  comm  an  mechanism  of  toxicity. 
Section  408(l)(2)(D)(v)  of  the  FFDCA 
requires  that  when  considering  whether 
to  establish,  nodify,  or  revoke  a 
tolerance,  thi  s  Agency  consider 
"available  in  ormation"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  n  sidues  and  "other 
substances  tl  lat  have  a  common 
mechanism  <  f  toxicity." 

EPA  does  1  lot  have,  at  this  time, 
available  dat  a  to  determine  whether 
trifloxysulfu  on  has  a  common 
mechanism  ( if  toxicity  with  other 
substances. '  Jnlike  oUier  pesticides  for 
which  EPA  1  as  followed  a  cumulative 
risk  approac  i  based  on  a  common 
mechanism  i  >f  toxicity,  EPA  has  not 
made  a  conu  non  mechanism  of  toxicity 
finding  as  to  trifloxysulfuron  and  any 
other  substa  ices  and  trifloxysulfuron 
does  not  api  ear  to  produce  a  toxic 
metabolite  p  roduced  by  other 
substances,  "or  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  thajt  trifloxysulfuron  has  a 
common  me  chanism  of  toxicity  with 
other  substa  ices.  For  information 
regarding  El  A's  efforts  to  determine 
which  cheni  icals  have  a  common 
mechanism  jf  toxicity  and  to  evaluate 
the  cumulat  ve  effects  of  such 
chemicals,  s  se  the  policy  statements 
released  by  iPA's  Office  of  Pesticide 
Programs  cc  nceming  common 


mechanism 
procedures 


determinations  and 

or  cumulating  effects  from 


substances  ound  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
epa.gov/pei  licides/cumulative/. 


D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  was  no  evidence  of  increased 
quantitative  or  qualitative  susceptibility 
in  the  developmental  toxicity  study  in 
rats  or  in  the  2-generation  reproduction 
study  in  rats.  In  the  developmental 
toxicity  study  in  rabbits,  there  was  an 
increase  in  quantitative  susceptibility 
based  upon  the  presence  of  abnormally 
shaped  heart  in  one  fetus  at  100  mg/kg/ 
day.  Three  additional  fetuses  from  two 
litters  at  250  mg/kg/day  also  had 
abnormally  shaped  hearts.  The  degree  of 
concern  for  this  finding  was  low 
because  there  "was  a  clear  NOAEL  for 
this  effect,  only  1  fetus  had  the  effect  at 
the  LOAEL,  and  this  effect  was  used  as 

a  toxicological  endpoint  in  appropriate 
risk  assessments.  There  are  no  residual 
uncertainties  for  prenatal  and/ or 
postnatal  toxicity. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  trifloxysulfuron 
and  exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  reduced 
to  IX.  This  determination  was  based  on 
the  following: 

•  The  toxicological  data  base  is 
complete  for  FQPA  assessment. 

•  There  was  no  evidence  of 
increased  quantitative  or  qualitative 
susceptibility  in  the  developmental 
toxicity  study  in  rats.  At  the  limit  dose, 
maternal  effects  were  decreased  food 
consumption  during  treatment  and 
decreased  body  weight  gain  during  post- 
treatment.  The  only  fetal  findings  noted 
at  the  limit  dose  were  a  slight  decrease 
in  fetal  body  weights,  and  an  increase  in 
minimal  skeletal  findings  and  poor/ 
absent  skeletal  ossification. 

•  There  was  evidence  of  increased 
quantitative  susceptibility  in  the 
developmental  toxicity  study  in  rabbits. 
The  maternal  NOAEL  was  100  rag/kg/ 
day  based  on  increased  mortcdity  and 
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increased  vaginal/anal  bleeding  at  the 
LOAEL  of  250  mg/kg/day.  The 
developmental  NOAEL  was  50  mg/kg/ 
day  based  on  an  increased  incidence  of 
abnormally  shaped  hearts  at  the  LOAEL 
of  100  mg/kg/day  (one  fetus  at  100  mg/ 
kg/day).  Three  additional  fetuses  from 
two  litters  at  250  mg/kg/day  also  had 
abnormally  shaped  hearts.  In  historical 
control  data  provided  by  the  registrant, 
there  were  no  reported  instances  of 
abnormally  shaped  hearts.  The  degree  of 
concern  is  low  for  the  quantitative 
evidence  of  susceptibility  seen  in  the 
rabbit  developmental  study  because 
there  was  a  clear  NOAEL  for  this  effect, 
only  one  fetus  had  the  effect  at  the 
LOAEL,  this  effect  was  used  as  a- 
toxicological  endpoint  in  appropriate 
risk  assessments. 

•  There  was  no  evidence  of 
increased  quantitative  or  qualitative 
susceptibility  in  the  2-generation 
reproduction  study  in  rats. 

•  There  are  no  residual  imcertainties 
for  prenatal  and/or  postnatal  toxicity. 

•  A  developmental  neurotoxicity 
study  in  rats  is  not  required. 

•  The  acute  and  chronic  dietary  food 
exposure  assessments  assumed 
tolerance  level  residue  data  and  100% 
crop  treated.  The  acute,  and  chronic  risk 
assessments  will  not  underestimate 
exposing  or  risk  since  the  exposures  are 
based  on  reliable  data  derived  from 
studies  designed  to  produce  worst-case 
residues. 

•  The  dietary  drinking  water 
assessment  used  concentration  values 
generated  by  model  and  associated 
modeling  parameters  which  are 
designed  to  provide  conservative,  health 
protective,  high-end  estimates  of  water 
concentrations  which  will  not  likely  be 
exceeded.  Furthermore,  EPA  used  a 


highly  conservative  technique  to 
estimate  concentiations  of  non-parent 
residues  of  concern. 

•    The  non-dietary  exposure 
assessment  will  not  imderestimate 
postapplication  exposure  to  golfers 
resulting  firom  the  use  of 
trifloxysulfuron-sodium  on  golf  course 
turf. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggr^ate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  EECs.  DWLOC  values  are  not 
regulatory  .standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calcxdate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consiunption,  and  body  weights.  DefaiUt 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 


screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  residt  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  firom  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposiue 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  trifloxysulfuron 
will  occupy  <l%  of  the  aPAD  for  the 
U.S.  popiUation,  <1%  of  the  aPAD  for 
females  13-49  years,  <1%  of  the  aPAD 
for  all  infants  >  1  year  old  and  <1%  of 
the  aPAD  for  children  1-12  year  old.  In 
addition,  there  is  potential  for  acute 
dietary  exposure  to  trifloxysiUfuron  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD.  as  shown 
in  Table  3  of  this  unit: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Trifloxysulfuron 


Population  Sul)group 

aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Acute 

DWLOC 

(Ppb) 

U.S.  population 

6.0 

<1 

6.47 

0.054 

210.000 

All  infants  <  1  year  old 

6.0 

<1 

6.47 

0.054 

60,000 

Children  1-2  year  old 

6.0 

<1 

6.47 

0.054 

I 

60,000 

Females  13-49  years  old 

0.05 

<1 

6.47 

0.054 

15.000 

2.  Chronic  risk.  Using  the  expostire 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposiue  to  trifloxysulfuron  firom 
food  will  utilize  <1%  of  the  cPAD  for 
the  U.S.  popidation.  <1%  of  the  cPAD 
for  females  13-49  years,  <1%  of  the 


cPAD  for  all  infants  >  1  year  old  and 
<1%  of  the  cPAD  for  children  1-2  years 
old.  Based  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
trifloxysulfuron  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposing  to  trifloxysulfuron  in 


drinking  water.  After  calciUating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  4  of  this 
unit: 
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Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Trifloxysulfuron 


Population  Subgroup 


U.S.  population 


All  infants  <  1  year  old 


Children  1-2  years  old 


Females  13-49  years  old 


( ;PAD  mg/kg/ 
day 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposiue  level). 

Trifloxysulfuron  is  proposed  for  a  use 
that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for 
trifloxysulfuron. 


0.237 


0.237 


0.237 


0.237 


%  cPAD 
(Food) 


<1 


<1 


<1 


<1 


Surface 

Water  EEC 

(PPb) 


0.52 


0.52 


0.52 


0.52 


Ground 

Water  EEC 

(Ppb) 


0.054 


0.054 


0.054 


0.054 


Chronic 

DWLOC 

(ppb) 


8300 


2,400 


2.400 


7,100 


Using  the  ( ixposiue  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  resident  d  exposures  aggregated 
result  in  aggj  egate  MOEs  of  20,000  for 
all  affected  populations  including  the 
general  U.  S.i  population,  youth  13-19 
years  old,  adults  20-49  years  old,  and 
females  13 -49  years  old.  These 
aggregate  M(  )Es  do  not  exceed  the 
Agency's  lev  3I  of  concern  for  aggregate 
exposure  to  ood  and  residential  uses.  In 


TABLE  5.— AGGREGATE  RISK  ASSESSMEf  T  FOR  SHORT-TERM  EXPOSURE  TO  TRIFLOXYSULFURON 


Population  Subgroup 


U.  S.  population 


Youth  13-19  years  old 


Adults  20-49  years  old 


Females  13-49  years  old 


Aggregate 
^OE  (Food  + 
Residential) 


addition,  short-term  DWLOCs  were . 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  trifloxysulfuron  in 
ground  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  groimd 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  5  of  this  imit: 


170.000 


170,000 


180,000 


180.000 


Aggregate 
Level  of  Con- 
cern (LOG) 


100 


100 


100 


100 


Surface 

Water  EEC 

(ppb) 


0.52 


0.52 


0.52 


0.52 


Ground 

Water  EEC 

(ppb) 


0.054 


0.054 


0.054 


0.054 


Short-Term 

DWLOC 

(ppb) 


28.000 


24,000 


28.000 


24,000 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Trifloxysulfuron  is  not  registered  for 
use  any  sites  that  would  result  in  any 
intermediate  residential  exposure. 
Therefore,  the  aggregate  risk  has  not 
been  assessed  for  intermediate 
scenarios. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Trifloxysulfuron  has  been 
classified  as  "not  likely  to  be 
carcinogenic  to  hiunans."  Therefore,  no 
cancer  risk  is  expected. 

6.  Determination  of  safety.  Based  on 
these  risk  sissessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
trifloxysulfuron  residues. 


rv.  Other  Cc  nsiderations 

A.  Analyticc  I  Enforcement  Methodology 

Adequate  enforcement  methodology 
high  perfom  lance  liquid 
chromatography/ultravoilet  (HPLC/UV) 
is  available  lo  enforce  the  tolerance 
expression.  The  method  may  be 
requested  fr()m:  Chief,  Analytical 
Chemistry  Btanch,  Environmental 
Science  Cenier,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (41 ))  305-2905;  e-mail  address: 
residuemeth  ods@epa.gov. 

B.  Intematic  nal  Residue  Limits 

There  are  no  Canadian,  Mexican,  or 
Codex  maxiinum  residue  limits  (MRLs) 
established  for  trifloxysulfuron. 
Therefore,  i:  itemational  heirmonization 
is  not  an  iss  le  with  the  proposed  uses. 

C.  Conditions 

No  condil  ions  are  required  to  support 
these  toleraices. 


V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  trifloxysulfuron,  Ar-[[4,6- 
dimethoxy-2- 

pyrimidinyl)amino]carbonyl]-3-(2,2,2- 
trifluoroethoxy)-2-pyridinesulfonamide, 
in  or  on  almond  at  0.02  ppm;  almond, 
hulls  at  0.01  ppm;  fruit,  citrus,  group  10 
at  0.03  ppm;  cotton,  imdelinted  seed  at 
0.05  ppm;  cotton,  gin  byproducts  at  1.0 
ppm;  sugarcane  at  0.01  ppm,  and  tomato 
at  0.01  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procediu-es.  with 
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appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensm«  proper  receipt  by  EPA, 
you  must  identify  docket  ID  niunber 
OPP-2003-0286  in  the  subject  line  on 
.  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  17,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  al.l  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 


of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu  request  for  such  a  waiver  to: 
James  Hollins,  Information  ResoiuY:es 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PKIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  yom- 
copies,  identified  by  docket  ID  number 
OPP-2003-0286.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 


one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
imder  section  408(d>  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  luider  Executive 
Order  12866,  entitled  Regulatory 
Plarming  and  Review  (58  FR  51735, 
October  4. 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any  - 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are    ' 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Fedemlism(6A  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  efi'ects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  «f  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 

Commodity 


regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implication!"  is  defined  in  the 
Executive  Of  der  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  noj  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship!  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution!  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  inJExecutive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  thifc  rule. 

Vm.  Congrfssional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  if  seq.,  as  added  by  the  Small 
Business  Ragulatory  Enforcement 
Fairness  Acf  of  1996,  generally  provides 
that  before  i  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  ru  e  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Con^^ss  ar  d  to  the  Comptroller  General 
of  the  Unite  d  States.  EPA  will  submit  a 
report  conti  ining  this  rule  and  other 
required  in  ormation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


Almond 

Almond,  hulls 

FruK,  citms.  Group  10  ... 
Cotton,  undetinted  seed 
Cotton,  gin  byproducts  .. 

Sugarcane 

Tomato 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultxiral  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  4 ,  2003 . 
James  Jones, 

Director,  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■m  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.591  is  added  to  read  as 
follows: 

§  1 80.591    Trifloxysulfuron;  tolerances  for 
residues 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
trifloxysulfuron,  iV-[[(4,6-dimethoxy-2- 
pyrimidinyl)amino]carbonyl]-3-(2,2,2- 
trifluoroethoxy)-2-p5Tidinesulfonamide 
in  or  on  the  following  raw  agricultural 
commodities. 


Parts  per  million 


0.02 
0.01 
0.03 
0.05 
1.0 
0.01 
0.01 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

,  (c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved]  * 

(FRDoc.  03-23428  Filed  »-16-03;  8:45am] 
■UJNO  COOe  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-200»-0306;  FRL-7327-5] 

ThlamettioxMn;  Pesticidei  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Fin  d  rule 


SUMMARY:  'fhis  regulation  establishes 
tolerances  lor  combined  residues  of 
thiamethox  am  and  its  metabolite  in  or 
on  unporte  i  coffee,  pecan,  stone  fruit, 
succulent  t  ean,  and  sunflower. 
Syngenta  C  rop  Protection,  Inc.  and  the 
Interregional  Research  Project  Nimiber  4 
(IR-4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Prdtection  Act  (FQPA)  of  1996. 

DATES:  This  regulation  is  effective 
September  17,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  ijumber  OPP-2003-0306, 
must  be  received  on  or  before  November 
17,  2003. 


ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Dani 
Daniel,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5409;  e-niail  address: 
daniel.daTU@epa.gov. 

SUPPLEMENTARY  INFORMATION:      > 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
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producer,  food  manufactiuer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacttuing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  considt 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0306.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Km.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 

f  Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  t^ugh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Tit}e_40/40cfrl80_00.html/, 
a  beta  site  currently  imder  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 


access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  2, 
2003  (68  PR  16040)  (FRL-7298-7),  EPA 
issued  a  notice  piusuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Pub.  L.  104-170),  announcing 
the  filing  of  pesticide  petitions 
(3E06524,  2E06505,  2E06508,  1E06349, 
and  0F6142)  by  IR-4,  681  U.S.  Highway 
#1  South,  Nordi  Bunswick,  NJ  08902- 
3390  and  Syngenta  Crop  Protection, 
Inc.,  P.O.  Box  18300,  Greensboro,  NC 
27419-8300.  That  notice  included  a 
simmiary  on  the  petitions  prepared  by 
S3mgenta  Crop  Protection,  Inc.,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notices  of 
filing. 

The  petitions  requested  that  40  CFR 
180.565  be  amended  by  establishing 
tolerances  for  the  combined  residues  of 
the  insecticide  thiamethoxam,  3-[t2- 
chloro-5-thiazolyl)methyl]tetrahydro-5- 
methyl-N-nitro-4H-l  ,3,5-oxadiazin-4- 
imine  and  its  metabolite  (7V-(2-chloro- 
thia2ol-5-ylmethyl)-N'-methyl-A^'-nitro- 
guanidine),  in  or  on  imported  coffee  at 
0.05  parts  per  million  (ppm)  (1E6349), 
pecan  at  0.02  ppm  {0F6142),  stone  finit 
group  12  at  0.5  ppm  (2E6505),  succident 
bean  at  0.02  ppm  (2E6508),  and 
simflower  at  0.02  ppm  (3E6524). 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiu*  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiu^s  and  all 
other  exposiu^s  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposing.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposiue  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 


exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
November  26, 1997  (62  FR  62961)  (FRL- 
5754-7). 

m.  Ag^egate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  the  combined 
residues  of  thiamethoxam  and  its 
metabolite  on  imported  coffee  at  0.05 
ppm,  pecan  at  0.02  ppm,  stone  fruit 
group  12  at  0.5  ppm,  succulent  bean  at 
0.02  ppm,  and  sunflower  at  0.02  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  thiamethoxam  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed  are  discussed 
in  Unit  m.A.  of  the  Federal  Register  of 
November  1,  2002  (67  FR  66561)  (FRL- 
7279-6). 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  the 
LOAEL  is  sometimes  used  for  risk 
assessment  if  no  NOAEL  was  achieved 
in  the  toxicology  study  selected.  An 
uncertainty  fector  (UF)  is  applied  to 
reflect  uncertainties  iiiherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
imknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 
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For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (aRfD  or  cRQ3)  where  the  RfD  is 
equal  to  the  NOAEL  divided  by  the 
appropriate  UF  (RfD  =  NOAEL/UF). 
Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  safty 
factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 


100  is  the  appropriate  UF  lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraipecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  tp  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
The  linearjdefault  risk  methodology 
(Q*)  is  the  pmmary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  jrisk.  The  Q*  approach 
assumes  that!  any  amount  of  exposure 
will  lead  to  ^me  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  o "  additional  cancer  cases 
(e.g.,  risk  is  €  xpressed  as  1  x  10-^  or  one 
Under  certain  specific 


in  a  million) 


Table  1  .—Summary  of  Toxicological  Dose 


^ND  Endpoints  for  Thiamethoxam  for  Use  in  Human  Risk 
Assessment 


Exposure  Scenario 


Acute  dietary  (general 
population  induding 
infants  and  children) 


Chronic  dietary  (all  pop- 
ulations) 


Oral  non-dietary  (all  du- 
rations) 


Dose  Used  in  Risk  As- 
sessment, UF 


NOAEL  =  100  mg/kg/ 

day 
UF  =  100 
Acute  RfD  =  1  mg/kg/ 

day 


NOAEL  =  0.6  mg/kg/ 

day 
UF  =  100 
Chronic  RfD  =  0.006 

mg/kg/day 


NOAEL  =  0.6  mg/kg/ 
day 


Denmal  (all  durations) 
(Residential) 


Inhalation  (all  durations) 
(Residential) 


Oral  study 

NOAEL  =  0.6  mg/kg/ 

day 
(dermal  absorption  rate 

=  27%) 


F  3PA  SF*  and  Level  of 
C4ncem  for  Risl<  Assess- 
ment 


FC  PA  SF  =  10 
aF  \D  =  acute  RfD 
FC  PA  SF  =  0.1  mg/kg/ 
lay 


FCPASF  =  10 
cF  ^D  =  chronic  RfD 
FC  PA  SF  =  0.0006  mg/ 
eg/day 


Oral  study 

NOAEL  =  0.6  mg/kg/ 

day 
(inhalation  absorption 

rate  =  100%) 


circiunstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departine  to  exposure  (MOEcancet  =  point 
of  departure/exposures)  is  calculated.  A 
simimary  of  the  toxicological  endpoints 
for  thiamethoxam  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


LCC  for  MOE  =  1,000 
(R  ssidential) 


LC€ 


for  MOE  =  1,000 
(Riesidential) 

for  MOE  =  100 
:upational) 


LOC 


(GfcCL 


L(€  for  MOE  =  1,000 
(F  esidential) 
LOC  for  MOE  =  100 
(C  ccupational) 


Study  and  Toxicological  Effects 


Acute  mammalian  neurotoxicity  study  in  the  rat 
LOAEL  =  500  mg/kg/day  based  on  treatment- 
related  neurobehavioral  effects  observed  in 
the  FOB  and  LMA  testing  (drooped  palpebral 
closure,  decreased  rectal  temperature  and 
locomotor  activity,  increased  forelimb  grip 
strength) 


2-Generation  reproduction  study 

LOAEL  =  1.8  mg/kg/day  based  on  increased 

incidence  and  severity  of  tubular  atrophy  in 

testes  of  F1  generation  males 


2-Generation  reproduction  study 

LOAEL  =1.8  mg/kg/day  based  on  increased 

incidence  and  severity  of  tubular  atrophy  in 

testes  of  F1  generation  males 


2-Generation  reproduction  study 

LOAEL  =  1.8  mg/kg/day  based  on  increased 

incidence  and  severity  of  tubular  atrophy  in 

testes  of  F1  generation  males 


2-Generation  reproduction  study 

LOAEL  =  1.8  mg/kg/day  based  on  increased 

incidence  and  severity  of  tubular  atrophy  in 

testes  of  F1  generation  males 


Cancer  (oral,  denmal,  in- 
halation) 


Likely  carcinogen  for 

cinomas  in  male  and 
mouse  liver  adenoma 

risk,  Q 


humaris  based  on  increased  incidence  of  hepatocellular  adenomas  and  car- 
female  mice.  Quantification  of  risk  based  on  most  potent  unit  risk:  Male 
andTor  carcinoma  combined  tumor  rate.  The  upper  bound  estimate  of  unit 
(mg/kg/day)-^  is  3.77  x  IO-2  in  hunrian  equivalents 


•The  reference  to  the  FQPA  safty  factor  refers  to  any  additi<  nal  safty  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.565)  for  the 
combined  residues  of  thiamethoxam 
and  its  metabolite,  in  or  on  a  variety  of 
raw  agricultural  commodities. 
Tolerances  for  thiamethoxam  are 


established  m  barley,  canola,  cotton, 
sorghum,  wpeat,  tuberous  and  corm 
vegetables  ci'op  subgroup,  fruiting 
vegetables  c^op  group,  tomato  paste, 
cucurbit  vej  etables  crop  group,  pome 
friiits  crop  { roup,  field  com  forage,  field 
com  stover,  sweet  com  stover,  field  com 
grain,  popcdm  grain,  and  sweet  com 


(kemal  and  cob  with  husk  removed) 
milk  and  the  meat  and  meat  by  products 
of  cattle,  goats,  horses,  and  sheep.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
thiamethoxam  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
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use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEMtm) 
with  the  Food  Conunodity  Intake 
Database  (FCID)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  U.S. 
Department  of  Agricultiue  (USDA) 
1994-1996  and  1998  Nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assiunptions 
were  made  for  the  acute  exposure 
assessments:  The  residues  of  concern  for 
the  acute  analysis  are  thiamethoxam 
and  its  metabolite.  The  assessment 
assumed  that  100%  of  the  registered  and 
proposed  crops  were  treated  and  that  all 
treated  crops  and  livestock  had  residues 
of  concern  at  the  tolerance  level.  The 
general  U.S.  population  and  all 
population  subgroups  have  exposure 
emd  risk  estimates  which  are  below 
EPA's  LOG  (i.e.,  the  aPADs  are  all  below 
100%).  The  most  highly  exposed 
subgroup  is  children  1  fo  2  years  of  age, 
which  utilizes  3%  of  the  aPAD. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM™  with  the  FCID  analysis 
evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1994-1996 
and  1998  nationwide  CSFII  and 
accumulated  exposine  to  the  chemical 


for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  The  residues  of 
concern  for  the  chronic  analysis  are 
thiamethoxam  and  its  metabolite.  The 
chronic  analysis  was  based  on  average 
field  trial  residue  values  as  well  as 
percent  crop  estimates.  The  general  U.S. 
population  and  all  population 
subgroups  have  exposine  and  risk 
estimates  which  are  below  EPA's  LOG 
(i.e.,  the  cPADs  are  all  below  100%). 
The  most  highly  exposed  subgroup  is 
children  1  to  2  years  of  age,  which 
utilizes  17%  of  the  cPAD. 

iii.  Cancer.  The  residue  of  concern  for 
the  cancer  analysis  is  thiamethoxam, 
per  se.  The  residues  of  its  metabolite 
were  removed  from  the  cancer  analysis 
because  the  metabolite  was  found  to  be 
"not  likely  to  be  carcinogenic  to 
humans"  when  it  was  evaluated  as  an 
active  ingredient.  The  cancer  analysis 
was  based  on  average  field  trial  residue 
values  as  well  as  percent  crop  treated 
(PCT)  estimates.  The  estimated  cancer 
risk  from  dietary  exposiu-e  to 
thiamethoxam  is  9.04  x  10^'. 

iv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(E)  of  the 
FFDCA  authorizes  EPA  to  use  available 
data  and  information  on  the  anticipated 
residue  levels  of  pesticide  residues  in 
food  and  the  actual  levels  of  pesticide 
chemicals  that  have  been  measured  in 
food.  If  EPA  relies  on  such  information, 
EPA  must  require  that  data  be  provided 
5  years  after  Uie  tolerance  is  established, 


modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  fi-ame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDCA,  EPA 
will  issue  a  Data  Call-In  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408(b)(2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  followinjg 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  bom  such  crop  is  likely  to 
contain  such  pesticide  residue; 
condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposine  estimate 
does  not  understate  exposing  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA.  EPA 
may  require  registrants  to  submit  data 
on  PCT.  The  Agency  used  PCT 
information  in  the  following  Table  2: 


Table  2.— Thiamethoxam  Uses  and  Estimates  of  Crop  Treated 


Commodity 


Apples 


Casat)as 


Cherries  (sweet) 


Cherries  (tart) 


Coffee 


Crabapples 


Crenshaws 


Percent  Crop  Treated' 


44 


37 


88 


100 


53 


44 


Cucumbers 


Field  com 


Fruiting  vegetables  (except  cucurbits  -  crop  group  8) 


Lima  beans  (fresh) 


Lima  t>eans  (processed) 

Loquats 

Melons 

Peaches 


15 


37 


52 


53 


13 


45 


54390     Federal  Register /Vol.  68,  No.  l60/We(  nesday,  September  17,  2003 /Rules  and  Regulations 


Commodity 


Table  2.— Thiamethoxam  Uses  and  Estimates  of  Crop  Treated— Continued 


Pears 


Pecans 


Plums 


Prunes 


Pumpkins 


Quinces 


Snapbeans  (fresh) 


Snap  beans  (processed) 


Squash 


Sunflower 


Tuberous  and  conn  vegetables  -  crop  subgroup  1C 


The  Agency  believes  that  the  three 
conditions  listed  in  this  Unit  have  been 
met.  With  respect  to  condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figiire  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EP/  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  luilikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  conditions  2  and 
3,  regional  consimiption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
accoimt  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposure  for  any  significant 


Percent  Crop  Treated' 


38 


60 


43 


44 


53 


26 


38 


44 


25 


subpopulatic  n  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  popi  ilation  is  exposed  to 
residue  level  5  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  availabl }  through  national  food 
consuraptior  surveys,  EPA  does  not 
have  availab!  e  information  on  the 
regional  con!  umption  of  food  to  which 
thiamethoxa  n  may  be  applied  in  a 
particular  ar(  sa. 

2.  Dietary  I  ixposure  from  drinking 
water.  The  AJgency  lacks  sufficient 
monitoring  acposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  andjrisk  assessment  for 
thiamethoxain  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  wal  er  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  tal  ing  into  account  data  on 
the  physical  characteristics  of 
thiamethoxatn. 

The  Agenc  y  uses  the  Generic 
Estimated  Ei  ivironmental  Concentration 
(GENEEC)  01  the  Pesticide  Root  Zone 
Model/Expo  sure  Analysis  Modeling 
System  (PR2  M/EXAMS)  to  estimate 
pesticide  coi  icentrations  in  surface 
water  and  S(  :i-GROW,  which  predicts 
pesticide  coi  icentrations  in  ground 
water.  In  gei  leral,  EPA  will  use  GENEEC 
(a  Tier  1  mo  iel)  before  using  PRZM/ 
EXAMS  (a  1  ier  2  model)  for  a  screening- 
level  assess^ient  for  surface  water.  The 
GENEEC  milel  is  a  subset  of  the  PRZM/ 
EXAMS  moiel  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  in  index  reservoir 
environmen  t  in  place  of  the  previous 
pond  scenaiio.  The  PRZM/EXAMS 


model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hxmian  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
.  Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
thiamethoxam,  they  are  further 
discussed  in  the  aggregate  risk  sections 
in  Unit  ffl.E. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models,  the  estimated 
environmental  concentrations  (EECs)  of 
thiamethoxam  for  acute  exposures  are 
estimated  to  be  7.1  parts  per  billion 
(ppb)  for  surface  water  and  1.94  ppb  for 
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ground  water.  The  EECs  for  chronic 
non-cancer  exposures  are  estimated  to 
be  0.43  ppb  for  surface  water  and  1.94 
ppb  for  groimd  water.  The  EECs  for 
cancer  exposiues  are  estimated  to  be 
0.13  ppb  for  smface  water  and  1.94  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposing"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Thiamethoxam  is  not  registered  for 
use  on  any  sites  tha*  would  result  in 
residential  exposiue. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2){D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
ciunulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
thiamethoxam  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Unlike  odier  pesticides  for 
which  EPA  has  followed  a  ciunulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  EPA  has  not 
made  a  common  mechanism  of  toxicity 
finding  as  to  thiamethoxam  and  any 
other  substances  and  thiamethoxam 
does  not  appear  to  produce  a  toxic 
metaboUte  produced  by  other 
.substances.  For  the  purposes  of  this 
tolCTance  action,  therefore,  EPA  has  not 
assiuned  that  thiamethoxam  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procediu-es  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1-  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additiond  tenfold  margin  of  s^ety 
for  infants  and  children  in  the  case, of 
threshold  effects  to  accoimt  for  prenatal 


and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  wiU  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  imcertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  developmental  toxicity  studies 
indicated  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  or  rabbit  fetus  to  in  utero  exposm-e 
based  on  the  fact  that  the  developmental 
NOAELs  are  either  higher  than  or  equal 
to  the  maternal  NOAELs.  However,  the 
reproductive  studies  indicate  effects  in 
males  rats  in  the  form  of  increased 
incidence  and  severity  of  testicular 
tubular  atrophy.  These  data  are 
considered  to  be  evidence  of  increased 
quantitative  susceptibility  for  male  pups 
when  compared  to  the  parents. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  thiamethoxam  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposiues.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
retained.  The  lOX  safety  factor  is 
retained  based  on  the  following  factors: 
Effects  on  endocrine  organs  observed 
across  species;  the  significant  decrease 
in  alanine  amino  transferase  levels  in 
the  companion  animeil  studies  in  the 
dog  studies;  the  mode  of  action  of  this 
chemical  in  insects  (interferes  with  the 
nicotinic  acetyl  choline  receptors  of  the 
insect's  nervous  system);  the  transient 
clinical  ^gns  of  neurotoxicity  in  several 
studies  across  species;  and  the 
suggestive  evidence  of  increased 
quantitative  susceptibility  in  the  rat 
reproduction  study. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposiue 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiue 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 


Agency  determines  how  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposiue  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  de[>ending  on  the 
toxic  endpoint,  drinking  water  . 
consiunption,  and  body  weights.  I>efault 
body  weights  and  consumption  values 
as  used  by  EPA's  Office  of  Water  are 
used  to  calculate  DWLOCs:  2  liter  (L)/ 
70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  IL/IO  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  U  new  uses  are  added  in  the 
futiue,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposiue,  the  acute  dietary 
exposiue  from  food  to  thiamethoxam 
will  occupy  3%  of  the  aPAD  for  the  U.S. 
population,  2%  of  the  aPAD  for  females 
13  years  and  older,  9%  of  the  aPAD  for 
all  infants  (less  than  1  year  old),  and 
10%  of  the  aPAD  for  children  1  to  2 
years  old.  In  addition^  there  is  potential 
for  acute  dietary  exposure  to 
thiamethoxam  in  drinking  water.  After 
calculating  DWLOCs  and  comparing  ' 
them  to  the  EECs  for  siuface  water  and 
groimd  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD.  as  shown  in  the  following 
Table  3: 
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Table  3.— Aggregate  Risk  Asses  jment  for  Acute  Exposure  to  THiAMET>iOXAM 


Population  Subgroup 


General  U.S.  population 


All  infants  (<1  year  old) 


Children  (1  -  2  years  old) 


Females  (13-49  years  old) 


iPAD  (mg/ 
kg) 


2.  Chmnic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  thiamethoxam  from 
food  will  utilize  6%  of  the  ePAD  for  the 
U.S.  population,  14%  of  the  cPAD  for 
all  inJEants  (less  than  1  year  old),  and 
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0.1 


0.1 


0.1 


0.1 


%aPAD 
(Food) 


10 


Surface 

Water  EEC 

(ppb) 


7.1 


7.1 


7.1 


7.1 


Ground 

Water  EEC 

(ppb) 


1.94 


1.94 


1.94 


1.94 


Acute 

DWLOC 

(ppb) 


2,400 


910 


900 


2,900 


17%  of  the  cF  AD  for  children  1  tc  2 
years  old.  Th(  ire  are  no  residential  uses 
for  thiamethoxam  that  result  in  chronic 
residential  e:a)osure  to  thiamethoxam. 
In  addition,  tkere  is  potential  for 
chronic  dietary  exposure  to 
thiamethoxai)!  in  drinking  water.  After 


calculating  DWLCKDs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cFAD,  as  shown  in  the  following 
Table  4: 


TABLE  4.— AGGREGATE  RISK  ASSESSMENT  F6R  CHRONIC  (NON-CANCER)  EXPOSURE  TO  THIAMETHOXAM 


Population  Subgroup 


U.S.  population 


All  infants  (<1  year  old) 


Children  (1-2  years  old) 


(f^AD  mg/kg/ 
day 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposiu«  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 
Thiamethoxam  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposiire.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
tlie  Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Thiamethoxam  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  The  dietary  cancer  risk  from 
residues,  in  food  is  9.04  x  10-''.  A  cancer 
DWLOC  is  calculated  only  for  the 
general  U.S.  population.  For  risk 
management  purposes,  EPA  considers  a 
cancer  risk  to  be  greater  than  negligible 
when  it  exceeds  the  range  of  1  in  1 
million.  EPA  has  genersdly  treated 
cancer  risks  up  to  3  in  1  million  as 
within  the  range  of  1  in  1  million.  The 


0.0006 


0.0006 


0.0006 


%cPAD 
(Food) 


14 


17 


Surface 

Water  EEC 

(ppb) 


0.43 


0.43 


0.43 


Ground 

Water  EEC 

(ppb) 


1.94 


1.94 


1.94 


Ctironic 

DWLOC 

(ppb) 


20 


5.1 


5.0 


DWLOC  for  c  ancer  aggregate  risk  (no 
residential  uSes)  is  calculated  using  the 
following  eqiiations: 

DWLOC  cancer  (ng/L)  =  chrpnic  water 
exposure  mil|igrams/kilogram/day  (mg/ 
kg/day)  x  (bcily  weight/kg) 
/consumption  (L)  x  10'  mg/(Xg 

Chronic  wf  ter  exposure  (mg/kg/day)  = 
negligible  risk  /  Q*  -  (chronic  food 
exposure)(mt/kg/day) 

Assimiing  mat  the  negligible  risk 
value  could  fte  as  high  as  3  x  10-^,  the 
chronic  wat*  exposiue  value  is 
estimated  to  be:  3  x  10-*  /  3.77  x  10-2  - 
0.000024  =  01000056  mg/kg/day 

The  DWLbC  cancer  =  0,000056  mg/ 
kg/ day  x  70  Ig  /  2L  x  10-'  mg/ng  =  1.95 

The  siufacfe  water  EEC  is  0.13  ng/L 
and  the  ground  water  EEC  is  1.94  tig/L. 
Since  the  grgund  water  value  is  greater 
than  the  sur»ce  water  value,  it  will  be 
used  for  comparison  purposes  and  will 
protect  for  af  y  concerns  for  surface 
water  concentrations.  Since  the  cancer 
DWLOC  is  Mt  exceeded  by  the  groimd 
water  EEC,  tne  cancer  risk  is  below 
EPA's  level  ^f  concern. 

6.  Determkiation  o/sa/ety. -Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  ^  reasonable  certainty  that 
no  harm  wil  result  to  the  general 
population,  knd  to  infants  and  children 


from  aggregate  exposure  to 
thiamethoxam  residues. 

IV.  Other  Coiisiderations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(solvent  extraction,  liquid-liquid 
partitioning  and  solid-phase  extraction 
cleanup,  and  high  performance  liquid 
chromatography  using  ultra-violet 
detection  (HPLC/UV)  analysis)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  international  residue   ' 
limits  for  thiamethoxam. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
thiamethoxam,  3-[(2-chloro-5- 
thiazolyl)methyl]tetrahydro-5-methyl-N- 
nitro^H-l,3,5-oxadiazin-4-imine  and  its 
metabolite  fN-(2-chloro-thiazol-5- 
ylmethyU-AT-methyl-AT-nitro- 
guanidine),  in  or  on  imported  coffee  at 
0.05  ppm,  pecan  at  0.02  ppm,  stone  fruit 
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group  12  at  0.5  ppm,  succulent  bean  at 
0.02  ppm,  and  simflower  at  0.02. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regidation  and  may  also  request  a 
hearing  on  those  objections.  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediu-es  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentiaUy  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0306  in  the  subject  line  on 
the  first  page  of  yom-  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  17,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
1 78.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
niust  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jiin@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
F*rotection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu  request  for  such  a  waiver  to: 
James  HoUins,  Inxormation  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  yotu 
copies,  identified  by  docket  ID  number 
OPP-2003-0306,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
•copy  of  yoiu  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 


hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  ielectronic  copy.  You  may 
also  submit  an  electronic  copy  of  yoin 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve  1 
or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  bom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Because  this  rule  has 
been  .exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 


54394     Federal  Register /Vol.  68,  No.  180/We(jnesday,  September  17,  2003 /Rules  and  Regulations 


(fJTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 


provisions  of  section  408(n){4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Con^ltation  and  Coordination 
with  Indian  mbal  Governments  (65  FR 
67249,  Novei^ber  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  knd  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.!'  "Policies  that  have  tribal 
implications '[is  defined  in  the 
Executive  Orfier  to  include  regulations 
stemtial  direct  effects  on 
dian  tribes,  on  the 
etween  the  Federal 
d  the  Indian  tribes,  or  on 
the  distributipn  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  nave  substantial  direct 
effects  on  trinal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  md  Indian  tribes,  as 
specified  in  1  ixecutive  Order  13175. 

Execut  ive  Order  13175  does  not 
rule. 


that  have  "s 
one  or  more 
relationship 
Government 


Thus 
apply  to  this 


Vm.  Congre)  sional  Review  Act 

The  Congri  (ssional  Review  Act,  5 
U.S.C.  801  ei  seq.,  as  added  by  the  Small 
Business  Regjulatory  Enforcement 
Fairness  Act  |of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  10,  20p3. 
Debra  Edwards, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.565  is  amended  by 
alphabetically  adding  the  following 
commodities  to  the  table  in  paragraph  (a) 
to  read  as  follows: 

§  1 80.565    Thiamethoxam;  tolerances  for 
residues. 

(a)     *     *     * 


Commodity 


Bean,  succulent 

Coffee'  

Fruit,  stone,  group  12 

Pecans 

Sunflower 


■There  are  no  U.S.  registrations  as  of  Septemt>er  17,  2003. 


tk  *  •  *  * 

[FR  Doc.  03-23852  Filed  9-15-03;  1:28  pm] 
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Parts  per  million 


0.02 
0.05 
0.5 
0.02 
0.02 


FEDERAL  C  DMMUNICATIONS 
COMMISSIC  N 


action:  Final  rule. 


73 


[DA  03-2830;iMM  Docket  No.  01-244,  RMI- 
10234;  MM  D^ltet  No.  01-245,  RM-102351 

Digital  Television  Broadcast  Service; 
Tyler  and  Lifldn,  TX 

agency:  Fecieral  Commimications 
Commission. 


summary:  The  Commission,  by  this 
docimient,  denies  a  petition  for 
reconsideration  filed  by  International 
Broadcasting  Network  of  the  Report  and 
Order,  which  substituted  DTV  channel 
10  for  DTV  chaimel  38  at  Tyler,  Texas, 
and  DTV  channel  11  for  DTV  channel 
43  at  Lufkin,  Texas.  See  67  FR  63852, 
October  16,  2002.  With  this  action,  this 
proceeding  is  terminated. 
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FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Media  Bureau,  (202)  41B- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandiun  Opinion  and  Order,  MM 
Docket  No.  01-244,  RM-10234,  adopted 
September  4,  2003,  and  released 
September  12,  2003.  The  full  text  of  this 
docmnent  is  available  for  public 
inspection  and  copying  dining  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street  SW.,  Room  CY-A257, 
Washington,  DC.  This  docmnent  may 
also  be  pinchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-23632  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[DocKet  No.  021122286-3036-02;  LD. 
091103A] 

Fisiieries  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Shallow-Water 
Species  Fishery  by  Vessels  Using 
Trawl  Gear  in  the  Gulf  of  Aiasica 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closine. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GO A),  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  2003  Pacific 
halibut  bycatch  allowance  specified  for 
the  shallow-water  species  fishery  in  the 
GOA  has  been  reached. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),September  12,  2003, 
through  1200  hrs,  A.l.t.,  October  1, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  allowance 
for  the  GOA  trawl  shallow-water  species 
fishery,  which  is  defined  at 
§  679.21  (d){3)(iii)(A),  as  established  by 
the  final  2003  harvest  specifications  for 
groundfish  of  the  GOA  (68  FR  9924, 
March  3,  2003),  is  900  metric  tons. 

In  accordance  with  §679.21(d)(7)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  Pacific  halibut 
bycatch  allowance  specified  for  the 
trawl  shallow-water  species  fishery  in 
the  GOA  has  been  reached. 
Consequently,  NMFS  is  prohibiting 


directed  fishing  for  species  that 
comprise  the  shallow-water  species 
fishery  by  vessels  using  trawl  gear  in  the 
GOA,  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  The  species  and 
species  groups  that  comprise  the 
shallow-water  species  fishery  are: 
pollock.  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species." 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pinsuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closxne  of 
the  fishery,  lead  to  exceeding  the  2003 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  shallow-water 
species  fishery,  and  therefore  reducie  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  imder  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  11,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-23758  Filed  9-12-03;  2:39  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tfie  adoption  of  the  final 
njles. 


FEDERAL  HOUSING  RNANCE  BOARD 
12  CFR  Parts  900, 932,  and  955 

[No.  2003-21] 
RIN  30G9-AB18 

Federal  Home  Loan  Bank  Acquired 
Member  Aasets 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  withdrawing 
its  proposed  rule  that  would  have 
amended  its  Acquired  Member  Assets 
(AMA)  regulation  to  place  greater 
responsibility  wjth  each  Federal  Home 
Loan  Bank  (Bank)  to  manage  its  AMA 
prograipi,  subject  to  ongoing  supervisory 
review  by  the  Finance  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Smith,  Associate  Director,  Office 
of  Supervision;  smiths@fhfb.gov  or  (202) 
408-2991;  Sharon  Like,  Senior  Attorney 
Advisor,  Office  of  General  Coimsel, 
likes@ftifb.gov  or  (202)  408-2930, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Finance  Board  proposed  a  rule  in 
the  Federal  Register  of  July  1,  2003,  to 
amend  its  AMA  regulation  to  place 
greater  responsibility  with  each  Bank  to 
manage  its  AMA  program,  subject  to 
ongoing  supervisory  review  by  the 
Finance  Board.  See  68  FR  39027  (July  1, 
2003).  The  proposed  rule  would  have 
maintained  the  core  provisions  in  the 
ciurent  rule  relating  to  safety  and 
sotmdness,  but  would  have  been  less 
prescriptive  and  simpler  than  the 
ciurent  rule.  The  proposed  rule  also 
woidd  have  codified  the  authority  of  a 
Bank  to  acquire  as  AMA  instruments 
that  are  created  by  Bank  members,  or 
housing  associates  in  cooperation  with 
a  Bank  and  that  represent  an  interest  in 
loans  that  individually  could  qualify  as 
AMA.  The  proposed  rule  provided  for  a 


60-day  public  comment  period,  which 
closed  Septei^ber  2,  2003. 

n.  Reasons  for  Withdrawal  of  the 
Proposed  Rule 

All  twelve  ^anks  as  well  as  other 
interested  paities  have  requested  that 
the  Finance  ^oard  extend  the  original 
60-day  publid  comment  period  for  an 
additional  90  days,  to  provide 
additional  tin  le  to  submit  comments  on 
a  number  of  c  omplex  issues  raised  by 
the  proposed  rule. 

The  Financ  e  Board  recognizes  that  the 
proposed  ml  i  could  better  reflect  the 
intent  of  the  ]  'inance  Board  if  it  were 
written  with  ^eater  clarity,  and  that  a 
greater  degr©  (  of  clarity  would  facilitate 
the  submissi(  n  of  informed  and 
meaningful  comments  to  the  Finance 
Board.  The  Fjnance  Board  believes  that 
the  rulemaking  process  would  be  better 
advanced  by  jthe  withdrawal  of  the 
proposed  rulfe  and  subsequent  issuance 
of  a  revised  proposed  rule,  than  by  a 
simple  extension  of  the  comment 
period.  Therefore,  the  Finance  Board  is 
withdrawinglthe  proposed  rule.  The 
Finance  Boajjd  will  retain  the  comment 
letters  receiv  sd  on  thp  proposed  rule 
and  will  incc  rporate  them  into  the 
public  recor(  of  a  subsequent  proposed 
rule  addressing  the  AMA  regulation. 

List  of  Subjects 

12  CFR  Part  WO 

Credit,  Fee  eral  home  loan  banks. 
Reporting  anjd  recordkeeping 
requirement! 

12  CFR  Part  ?32 

Capital,  Ci  edit,  Federal  home  loan 
banks,  Hous  ng.  Investments,  Reporting 
and  recordki  eping  requirements. 

12  CFR  Part 


955 


Credit,  Fe(  leral  home  loan  banks. 
Housing,  Re  )orting  and  recordkeeping 
requirements. 

Accordinay,  the  Finance  Board 
hereby  withdraws  the  Proposed  Rule 
published  at)  68  FR  39027  on  July  1, 
2003. 

^mberll,  2003. 
.  of  Directors  of  the  I  ederal 
lice  Board. 


Dated:  Sept 
By  the  Boa 
Housing  Fina 
John  T.  Kor 
Chairman. 
[FR  Doc.  03-i 


J762  Filed  9-16-03;  8:45  am] 


BILLING  CODE  fihS-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  900  and  998 
[No.  2003-19] 
RIN  3069-AB22 

Registration  by  Each  Federal  Home 
Loan  Bank  of  a  Class  of  Its  Securities 
Under  the  Securities  Exchange  Act  of 
1934 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  regulation. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
adopt  a  regulation  requiring  each 
Federal  Home  Loan  Bank  (Bank)  to 
prepare  and  make  public  certain 
disclosures  relating  to  its  business  and 
financial  condition.  Each  Bank  will 
satisfy  these  disclosure  requirements  by 
voluntarily  registering  a  class  of  its 
seciu-ities  with  the  Seciu-ities  and 
Exchange  Commission  (SEC)  under  the 
provisions  of  section  12(g)  of  the 
Securities  Exchange  Act  of  1934.  By 
voluntarily  registering  a  class  of  its 
securities,  each  Bank  will  subject  itself 
to  the  1934  Act's  periodic  disclosiu-e 
regime,  as  interpreted  and  administered 
by  the  SEC. 

DATES:  Written  conunents  on  the 
proposed  regulation  must  be  received  by 
January  15,  2004. 
ADDRESSES:  Send  comments  by 
electronic  mail  to  comments@fhfb.gov, 
by  facsimile  to  202/408-2530,  or  by 
regular  mail  to  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006,  Attn:  Public 
Comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arnold  Intrater,  General  Counsel,  202/ 
408-2536,  intratem@fhfb.gov,  or  John  P. 
Foley,  Senior  Attorney-Advisor,  Office 
of  General  Counsel,  202/408-2932, 
foleyi@fhfb.gov,  or  Joseph  A.  McKenzie. 
Deputy  Chief  Economist,  Office  of 
Supervision,  202/408-2845, 
mckenziej@fhfb.gov.  Federal  Housing 
Finance  Board,  1777  F  Street.  NW., 
Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Comments    . 

The  Finance  Board  invites  conunents 
on  all  aspects  of  the  proposed 
regulation,  including  legal  and  policy 
considerations,  and  assessments  of  the 
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proposed  regulation's  impact  on  access 
to  capital  markets,  cost  of  funds,  and 
other  costs  to  the  Bank  System.  The 
Finance  Board  will  take  all  comments 
into  consideration  before  issuing  a  final 
regulation.  For  copies  of  public 
comments,  contact  Karen  Rogers, 
Executive  Secretary,  by  e-mail  at 
rogersk@fhfb.gov,  by  facsimile  at  202/ 
408-2530,  or  by  telephone  at  202/408- 
2910. 

II.  Statutory  and  Regulatory 
Background 

A.  The  Banks 

The  12  Banks  are  privately  owned 
"government-sponsored  enterprises" 
(GSEs)  organized  imder  the  authority  of 
the  Federal  Home  Loan  Bank  Act  (Bank 
Act)  1  to  support  the  financing  of 
housing  and  community  lending  by 
their  members. 2  The  Bank  Act  requires 
the  Banks  to  adopt  a  cooperative 
structiu^.  Eligible  financial  institutions 
(principally,  depository  institutions) 
may  become  members  of  a  Bank  if  they 
satisfy  certain  statutory  and  regulatory 
criteria  and  piu-chase  a  specified 
amount  of  a  Bank's  capital  stock.  ^  Only 
Bank  members  may  own  Bank  capital 
stock  and  share  in  Bank  profits.  Only 
Bank  members,  and  certain  eligible 
housing  associates  (such  as  State 
housing  finance  agencies),  may  borrow 
fi-om  or  use  other  Bank  products  and 
services.'' 

B.  The  Finance  Board 

The  Banks'  regulator  is  the  Finance 
Board,  an  independent  agency  in  the 
executive  branch  of  the  U.S. 
government.  The  Finance  Board's 
primary  duty  is  to  ensiu-e  that  the  Banks 
operate  in  a  financially  safe  and  sound 
manner.  To  the  extent  consistent  with 
that  duty,  the  Finance  Board  also  n^ust 
supervise  the  Banks,  ensure  that  the 
Banks  carry  out  their  housing  finance 
mission,  and  ensiu-e  that  the  Banks 
remain  adequately  capitalized  and  able 
to  raise  funds  in  the  capital  markets.^ 

C.  Gramm-Leach-BlUey  Act 

The  Gramm-Leach-Bliley  Act^  (GLB 
Act)  required  the  Banks  to  adopt  new 
risk-based  capital  structures.  On  January 
30,  2001,  the  Finance  Board  published 
a  final  regulation  implementing  new 
capital  structvue  requirements  for  the 
Banks.''  As  of  July  18,  2002,  the  Finance 
Board  had  approved  a  new  capital  plan 


for  each  of  the  Banks.  To  date,  six  Banks 
have  implemented  their  capital  plans 
and  are  operating  under  new  capital 
structures.  Until  a  Bank  implements  its 
capital  plan,  its  capital  structure  is 
governed  by  the  Finance  Board's  pre- 
GLB  Act  regulations. 

D.  Bank  System  Securities 

Consolidated  Obligations.  The  Bank 
Act  authorizes  the  individual  Banks  to 
issue  debt  securities,  subject  to  Finance 
Board  regulation.^  While  the  Finance 
Board  has  not  adopted  regulations 
permitting  the  issuance  of  debt 
securities  by  individual  Banks  and  no 
Bank  has  ever  individually  issued  debt 
securities,  the  Finance  Board  has 
adopted  regulations  authorizing  the 
Office  of  Finance  (OF),  a  joint  office  of 
the  Banks,  as  agent  for  the  Banks,  to 
offer,  issue  and  service  consolidated 
obligations  on  which  the  Banks  are 
jointly  and  severally  liable.^  The  Banks, 
together  with  the  OF,  comprise  the  Bank 
System.  The  Banks'  GSE  status  enables 
the  OF  to  issue  consolidated  obligations 
at  favorable  rates.  The  Banks  pass  along 
their  funding  advantage  to  their 
members — and  ultimately  to 
consimiers — ^by  providing  advances 
(seciu-ed  loans)  and  other  financial 
services  to  their  members  at  lower  rates 
than  the  members  generally  could 
obtain  elsewhere.  At  June  30,  2003,  the 
Bank  System  had  $507  billion  of 
consolidated  obligation  bonds  (matiuity 
of  one  year  or  more)  and  $134  billion  of 
consolidated  obligation  discount  notes 
(matiuity  of  less  tiban  one  year) 
outstanding. 

Equity  Securities.  Banks  that  have 
implemented  new  capital  plans  may 
issue  Class  A  stock  or  Class  B  stock  (and 
each  class  may  have  subclasses).  Shares 
of  both  Class  A  stock  and  Class  B  stock 
are  issued  at  a  par  value  of  $100  per 
share.  Shares  of  Class  A  stock  are 
redeemable  in  cash  on  six-months 
vmtten  notice  to  a  Bank.  Shares  of  Class 
B  stock  are  redeemable  in  cash  on  five- 
years  vmtten  notice  to  a  Bank.  The 
redemption  price  for  shares  of  both 
Class  A  stock  and  Class  B  stock  is  $100 
per  share.  1°  Banks  that  have  not 
implemented  new  capital  plans  issue 
only  one  class  of  capital  stock 
redeemable  by  the  Bank  on  six-months 
notice.  This  capital  stock  is  also 
purchased  by  the  member  and  redeemed 


112U.S.C.  1421  etseq. 

2  12  U.S.C.  1422a(a)(3)(B)(ii),  1430(i),  (j). 

3  12U.S.C.  1424,1426. 

*  12  U.S.C.  1426, 1430, 1430b. 
5 12  U.S.C.  1422a(a)(3)(A),  (B). 
e  Pub.  L.  10&-102  (1999). 
'  66  FR  8262  (January  30,  2001). 


"12  U.S.C.  1431(a). 

« 12  CFR  985.3(a).  Prior  to  2001 ,  the  OF 
performed  the  same  functions  for  the  Finance 
Board,  which  had  issued  consolidated  obligations 
on  behalf  of  the  Banks  pursuant  to  Section  11(c)  of 
the  Bank  Act.  The  Finance  Board  no  longer  issues 
consolidated  obligations  on  behalf  of  the  Banks 
under  Section  11(c). 

'012  CFR  931.1. 


by  the  Bank  at  a  par  value  of  $100  per 
share.  Each  Bank  may  also  repurchase 
outstanding  shares  of  any  type  of  Bank 
capital  stock  at  a  price  of  $100  per  share 
in  certain  circumstances. 

E.  1933  Act  and  1934  Act  Exemptions 
Applicable  to  Bank  Securities 

1 933  Act  Exemption  for  Bank  Equity 
and  Debt  Securities.  Equity  seciuities 
issued  by  individual  Banks  to  their 
members  and  debt  securities  issued  by 
the  OF  as  agent  for  the  Banks  to  public 
investors  are  exempt  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  (1933  Act)" 
because  the  Banks  are  persons 
"controlled  or  supervised  by  and  acting 
as  an  instnunentality  of  the  Government 
of  the  United  States  pursuant  to 
authority  granted  by  the  Congress  of  the 
United  States."  12 

1934  Act  Exemption  for  Bank  Debt 
Securities.  Debt  seciuities  issued  by  the 
OF*as  agent  for  the  Banks  are  exempt 
from  the  registration  requirements  of  the 
Securities  Exchange  Act  of  1934  (1934 
Act)."  Sections  3(a)(l2)(A)  and 
3(a)(42)(B)  of  the  1934  Act  designate  as 
exempt  seciuities,  "government 
securities,"  including  "securities  which 
are  issued  or  guaranteed  by  corporations 
in  which  the  United  States  has  a  direct 
or  indirect  interest  and  which  are 
designated  by  the  Secretary  of  the 
Treasiuy  for  exemption  as  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors."  '■*  In 
Release  34-1168  dated  April  28, 1937, 
the  SEC  announced  the  Secretary  of  the 
Treasury's  designation  for  exemption  of 
those  securities  issued  by  the  Federal 
Home  Loan  Bank  Board  (the  predecessor 
agency  to  the  Finance  Board)  or  by  the 
Banks  under  the  authority  of  Section  11 
of  the  Bank  Act.  The  consolidated 
obligations  issued  by  the  OF  as  agent  for 
the  Banks  are  issued  imder  the  authority 
of  Section  11(a)  of  the  Bank  Act. 

Sonic  Equity  Securities  under  the  1934 
Act.  The  Secretary  of  the  Treasury  has 
not  designated  Bank'equity  seciuities 
for  exemption  imder  the  1934  Act. 

Basis  for  1933  Act  and  1934  Act 
Exemptions.  The  Banks'  1933  Act  and 
1934  Act  exemptions  rest  on  a 
presumption,  and  the  Finance  Board's 
supervisory  and  examination  authority 
over  the  Banks  includes  a  responsibility 
to  ensure,  that  the  securities  activities  of 
government  instrumentalities  are 
conducted  in  the  public  interest  and  for 
the  protection  of  investors.  This 
obligation  was  reinforced  when 


"  15  U.S.C.  77a  etseq. 
"  15  U.S.C.  77c(a)(2). 
"15U.S.C.  78aefseq. 
>«  15  U.S.C.  78c(a)(42)(B). 


54398  Federal  Register /Vol.  68,  No.  IBO/Ayednesday,  September  17,  2003  /  Proposed  Rules 


Congress  assigned  to  the  Finance  Board 
the  statutory  duty  "to  ensiue  that  the 
Federal  Home  Loan  Banks  remain 
adequately  capitalized  and  able  to  raise 
funds  in  the  capital  markets."  ^^ 

F.  Current  Bank  System  Securities 
Disclosure 

Bank  System  Combined  Reports. 
Subject  to  certain  specifically 
enimierated  exceptions.  Finance  Board 
regulations  cxirrently  require  the  OF  to 
prepare  combined  annual  and  quarterly 
financial  reports  for  the  Bank  System 
(Bank  System  Combined  Reports)  in 
scope,  form  and  content  generally 
consistent  with  the  requirements  of  SEC 
Regulation  S-K  and  Regulation  S-X.i^ 
Under  these  Finance  Board  regulations, 
the  OF  prepares  an  annual  and  three 
quarterly  Bank  System  Combined 
iReports.  The  annual  report  portion  of 
the.  Bank  System  Combined  Reports 
contains:  (i)  Audited  balance  sheets  for 
the  prior  two  years  and  income 
statements  for  the  prior  three  years;  (ii) 
a  discussion  and  analysis  of  the  Bank 
System's  financial  condition  and  results 
of  operations;  and  (iii)  supplemental 
information  describing  the  Bank 
System's  business  and  senior  Bank 
System  management.  The  quarterly 
report  portions  of  the  Bank  System 
Combined  Reports  contain  unaudited 
interim  financial  statements  with 
accompanying  discussion  and  analysis 
of  the  Bank  System's  financial  condition 
and  results  of  operations. 

Bank  Annual  and  Quarterly  Reports. 
Finance  Board  regulations  also  require 
that  any  financial  statements  contained 
in  an  annual  or  quarterly  financial 
report  issued  by  an  individual  Bank  be 
consistent  in  both  form  and  content 
with  the  financial  statements  presented  ' 
in  the  Bank  System  Combined 
Reports.  ^^  Except  for  this  obligation, 
there  is  no  Finance  Board  regulatory 
requirement  that  individual  Bank 
annual  or  quarterly  reports  be  in  scope, 
form  and  content  generally  consistent 
with  the  requirements  of  SEC 
Regulation  S-K  and  Regulation  S-X. 
Each  Bank  currently  prepares  and 
distributes  to  its  members  an  annual 
report  containing  audited  financial 
statements  and  a  management 
discussion  and  analysis  section.  Each 
Bank  also  distributes  brief  quarterly  or 
semi-annual  summary  financial  reports 
to  its  members. 

Additional  OF  1933  Act  Disclosure 
Documents.  The  OF  distributes  various 
offering  documents  to  investors  in 
connection  with  issuances  of  Bank 


System  consolidated  obligations.  These 
OF  disclosure;documents  are  modeled 
on  the  disclosure  docujnents  that  are 
prepared  by  issuers  of  investment  grade 
debt  who  issue  debt  securities  under 
cover  of  a  For^n  S-3  shelf  registration 
statement. 

G.  Reassessment 
Disclosure  oi 


of  the  Securities 
e  Individual  Banks 


"12  U.S.C.  1422a(a){3)(B)(iii). 
»S12CFR  985.6(b)(1). 
"  12  CFR  989.4. 


of  h 

Bank  System'i  i  Need  to  Remain 
Adequately  Ci  ipitdized 

Comprehen  iive,  fully  transparent 
securities  disc  losure  is  necessary  if  the 
Banks  are  to  n  laintain  the  long-term 
confidence  of  the  investment 
commimity  ar  id  the  national  rating 
agencies.  "The  niles  and  regulations  that 
form  the  19341  Act's  periodic  disclosure 
system  establ:  sh  the  best  practices 
standard  for  c  isclosure  by  U.S. 
corporations.  The  SEC  has  the  resources 
and  the  exper  ise  to  ensure  that 
individual  Ba  xk  disclosure  documents 
meet  this  star  dard.  Congress  established 
the  SEC  in  1904  to  enforce  the  newly 
enacted  federal  securities  laws,  to 
promote  stabi  ity  in  the  financial 
markets  and  1 3  protect  investors.  For  the 
last  69  years,  he  SEC  has  been  in  the 
forefront  of  it  vestor  protection  and  has 
significantly  ( lontributed  to  the  integrity 
of  the  United  States  securities  markets. 

Because  of  he  SEC's  expertise  and 
resources  anc  the  credibility  that  SEC 
review  brings  to  a  registrant's  financial 
statements,  tt  e  Finance  Board  has 
concluded  th  it  the  Bank  System's 
ability  to  acc(  ss  the  capital  markets  may 
be  better  secu  red  if  each  of  the  12  Banks 
voluntarily  rt  gisters  a  class  of  its 
securities  wit  ii  the  SEC  under  Section 
12(g)  of  the  1  )34  Act,  thereby  subjecting 
the  Banks  to  he  SEC's  periodic 
disclosure  sy  item,  as  interpreted  and 
administered  by  the  SEC. 

The  Finant  e  Board's  proposal  that 
each  Bank  sh  Duld  be  required  to 
voluntarily  n  gister  a  class  of  its 
securities  um  ler  Section  12(g)  of  the 
1934  Act  alsc  rests  on  the  fact  that  Bank 
accoimting  a  id  financial  statement 
reporting  issi  les  have  become 
significantly  more  complex  in  recent 
years  becaus<  i  of  new  Financial 
Accounting  { tandards  Board  (FASB) 
statements.  Ii  i  particular.  Statement  of 
Financial  Accounting  Standards  No. 
133,  Accoun  ingfor  Derivative 
Instruments  <  md  Hedging  Activities,  has 
given  rise  to  nterpretative  complexities. 
These  more  i  omplex  FASB  financial 
statement  re  lorting  requirements 
necessitate  n  ore  comprehensive  and 
detailed  disc  osure  by  individual  Banks. 
The  SEC  staf '  has  the  extensive 
accounting  e  icpertise  required  to  review 
this  Bank  dis  closure. 


Finally,  the  Finance  Board  recognizes 
that  Fannie  Mae  has  volxmtarily 
registered  its  common  stock  with  the 
SEC  under  Section  12(g)  of  the  1934  Act 
and  that  Freddie  Mac  has  agreed  to  do 
so  upon  the  completion  of  its 
restatement  of  its  financial  statements. 
There  may  be  merit  in  having  the  core 
securities  disclosures  of  all  of  the 
housing  GSEs  overseen  by  the  same 
disclosure  regulator. 

Finance  Board  Will  Continue  to 
Oversee  the  Bank  System  Combined 
Reports  in  Consultation  with  the  SEC. 
The  OF  is  a  joint  office  of  the  12  Banks 
and  is  not  a  separate  legal  entity.  Thus, 
the  OF  would  not  fit  into  a  1934  Act 
registration  regime  that  is  premised  on 
registrants  being  separate  legal  entities 
with  distinct  managements.  Moreover, 
the  Bank  System  Combined  Reports 
combine  rather  than  consolidate 
financial  information  from  each  of  the 
12  Banks.  If  each  of  the  12  Banks 
subjects  itself  to  the  SEC's  integrated 
disclosure  regime,  this  will  make 
available  to  the  OF  and  the  Finance 
Board  1934  Act  periodic  disclosure 
documents  prepared  by  each  Bank  that 
have  been  reviewed  by  SEC  staff.  With 
this  foimdation,  the  Finance  Board 
believes  that  its  extensive  knowledge  of 
the  Bank  System  and  the  Bank  System 
Combined  Reports  make  the  Finance 
Board  the  appropriate  regulator  to 
continue  to  supervise  the  Bank  System 
Combined  Report's  disclosure.  In 
carrying  out  this  responsibility,  the 
Finance  Board  will  consult  with  the 
SEC. 

ni.  Analysis  of  Proposed  Regulation 

A.  Section  900.3    Definitions 

The  proposed  regulation  would 
amend  §  900.3^^  jq  include  the 
following  three  additional  definitions  of 
terms  related  to  securities  disclosure 
that  are  used  in  the  proposed  regulation: 
"GLB  Act,"  "SEC,"  and  "1934  Act." 

B.  Section  998.1,    General 

1.  Section  998.1(a)    Purpose 

This  section  describes  the  purpose  of 
part  998,  which  is  to  require  each  Bank 
to  prepare  and  submit  the  financial  and 
other  disclosures  required  by  the 
Finance  Board  by  voluntarily  registering 
a  class  of  its  securities  with  the  SEC 
under  Section  12(g)  of  the  1934  Act.  The 
voluntary  registration  of  a  class  of  the 
securities  of  each  Bank  will  bring  each 
Bank  under  the  1934  Act  periodic 
disclosure  regime,  as  interpreted  and 
administered  by  the  SEC.  - 


'8 12  CFR  900.3. 
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2.  Section  998.1(b)    No  Limitation  on 
Safety  and  Soundness  Authority  and 
Access  to  Capital  Market 
Responsibilities 

This  section  would  state  that  the 
proposed  regulation  would  not  limit  or 
restrict  the  Finance  Board's  ability  carry 
out  its  responsibilities  luider  the  Bank 
Act  including  its  responsibility  to  act 
imder  its  safety  and  soimdness  authority 
to  regulate  the  Banks,  including 
conducting  examinations,  requiring 
reports  and  disclosiues,  and  enforcing 
compliance  with  applicable  laws,  rules 
and  regulations.  This  section  would  not 
alter  the  Finance  Board's  responsibility 
to  ensiue  the  Bank  System's  continued 
access  to  the  capital  markets. 

C.  Section  998.2    Bank  Periodic 
Disclosures 

1.  Section  998.2(a)    Periodic 
Disclosiu^s 

This  section  would  require  each  Bank 
to  prepare  and  make  public  disclosures 
relating  to  its  financial  condition, 
results  of  operations,  trends  or 
uncertainties  affecting  its  business,  and 
its  management's  assessment  of  its 
business  and  financial  condition  that 
includes  supporting  financial 
information  and  certifications. 

2.  Section  998.2(b)     Satisfaction  of 
Bank  Periodic  Disclosure  Requirement 

This  section  would  require  each  Bank 
to  satisfy  the  disclosure  requirements  of 
proposed  § 998.2(a)  by  subjecting  itself 
to  the  1934  Act's  periodic  disclosure 
regime  and  preparing  an  annual  report, 
quarterly  reports,  current  reports  and 
such  other  materials  as  may  be  required 
under  the  SEC's  rules  and  regulations, 
including  SEC  and  SEC  staff 
interpretations  and  rules  governing 
audited  financial  statements. 

3.  Section  998.2(c)     Volimtary 
Registration  of  a  Class  of  the  Securities 
of  Each  of  the  Banks  with  the  SEC 

This  section  would  establish  a 
mechanism  for  each  Bank  to  subject 
itself  to  the  SEC's  1934  Act  period 
disclosure  regime.  That  mechanism 
would  be  the  voluntary  registration  of  a 
class  of  the  securities  of  each  Bank  with 
the  SEC  under  Section  12(g)  of  the  1934 
Act.  Each  Bank  would  have  to  agree  to 
volimtarily  register  a  class  of  its 
securities  with  the  SEC  under  Section 
12(g)  of  the  1934  Act  within  120  days 
of  the  adoption  of  this  proposed 
regulation  as  a  final  regulation. 

4.  Section  998.2(e)    Submission  of 
Disclosures  to  Finance  Board 

This  section  would  require  each  Bank 
to  provide  to  the  Finance  Board  on  a 


concurrent  basis  copies  of  all  disclosure 
documents  filed  with  the  SEC. 

IV.  Regulatory  Flexibility  Act 

The  proposed  regulation,  if  adopted 
as  a  final  regulation,  will  apply  only  to 
the  Banks,  which  do  not  come  vnthin 
the  meaning  of  "small  entities,"  as 
defined  in  ^e  Regulatory  Flexibility  Act 
(RFA).^^  Therefore,  in  accordance  with 
section  605(b)  of  the  RFA,2o  the  Finance 
Board  hereby  certifies  that  the  proposed 
regulation,  if  promulgated  as  a  final 
regulation,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

V.  Paperwork  Reduction  Act 

The  proposed  regulation  does  not 
contain  any  collections  of  information 
piu-suant  to  the  Paperwork  Reduction 
Act  of  1995.21  Consequently,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Parts  900  and 
998 

Federal  home  loan  banks.  Reporting 
and  recordkeeping  requirements,  and 
Securities  disclosure. 

Accordingly,  the  Finance  Board 
hereby  proposes  to  amend  title  12, 
chapter  IX,  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  900— GENERAL  DEnNiTIONS 
APPLYING  TO  ALL  RNANCE  BOARD 
REGULATIONS 

1.  The  authority  citation  for  part  900 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422b(a). 

2.  Amend  §  900.3  by  adding  the 
-following  three  definitions  in 

alphabetical  order: 

§  900.3    Tenns  relating  to  other  entities  and 
concepts  used  throughout  12  CFR  chapter 
IX. 


GLB  Act  means  the  Gramm-Leach- 
Bliley  Act  (Pub.  L.  106-102  (1999)). 

***** 

SEC  means  the  U.S.  Seciuities  and 
Exchange  Commission. 

***** 

1934  Act  means  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.). 

***** 

3.  Add  Subchapter  M  (part  998)  to 
title  12.  chapter  IX,  to  read  as  follows: 


'9  5  use.  601(6). 
205  U.S.C.  605(b). 
"44  U.S.C  3501  et  seq. 


Subchapter  M— Bank  System  Securities 
Disclosure 

PART  998— VOLUNTARY 
REGISTRATION  OF  A  CLASS  OF 
SECURITIES  OF  EACH  BANK  UNDER 
SECTION  12(g)  OF  THE  1934  ACT 

Sec. 

998.1  General. 

998.2  Bank  periodic  disclosures.. 

Authority:  12  U.S.C.  1422b(a), 
1422a(a)(3)(A).  1422a(a)(3)(B)(iii). 

§996.1    General. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  require  each  Bank  to  prepare  and 
publicly  distribute  certain  financial  and 
other  disclosures.  The  required 
disclosures  are  those  that  would  be 
provided  by  1934  Act  registrants  subject 
to  the  1934  Act's  periodic  disclosure    , 
regime,  as  interpreted  and  administered 
by  the  SEC. 

(b)  No  limitation  on  safety  and 
soundness  authority  or  access  to  capital 
markets  responsibility.  This  part  does 
not  limit  or  restrict  the  Finance  Board's 
ability  carry  out  its  responsibiUties 
under  the  Act  including  its 
responsibility  to  act  under  its  safety  and 
soundness  authority  to  regulate  the 
Banks,  including  conducting 
examinations,  requiring  reports  and 
disclosures,  and  enforcing  compliance 
with  applicable  laws,  rules  and 
regulations.  This  part  shall  not  alter  the 
Finance  Board's  responsibility  to  ensure 
the  Bank  System's  continued  access  to 
the  capital  markets. 

§  998.2    Bank  periodic  disclosures. 

(a)  Periodic  disclosures.  Each  Bank 
shall  prepare  and  make  pubUc 
disclosiues  relating  to  its  financial 
condition,  results  of  operations,  trends 
or  uncertainties  affecting  its  business, 
and  its  management's  assessment  of  its 
business  and  financial  condition  that 
includes  supporting  financial 
information  and  certifications. 

(b)  Satisfaction  of  Bank  periodic 
disclosure  requirement.  Each  Bank  shall 
satisfy  the  disclosure  requirements  of 
paragraph  (a)  of  this  section  by 
subjecting  itself  to  the  1934  Act's 
periodic  disclosure  regime  and 
preparing  an  annual  report,  quarterly 
reports,  ciurent  reports  and  such  other 
materials  as  may  be  required  imder  the 
SEC's  rules  and  regulations,  including 
SEC  and  SEC  stafi^  interpretations  and 
rules  governing  audited  financial 
-statements. 

(c)  Requirement  to  voluntarily  register 
a  class  of  securities.  Each  Bank  shall 
subj^  itself  to  the  1934  Act's  periodic 
disclosure  regime  by  agreeing  to 
volimtarily  register  a  class  of  its 
securities  with  the  SEC  under  Section 
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12(g)  of  the  1934  Act  (15  U.S.C.  781(g)) 
within  120  days  of  the  adoption  of  this 
regulation. 

(d)  Submission  of  disclosures  to 
Finance  Board.  Unless  otherwise 
required  by  the  Finance  Board,  each 
Bank  shall  provide  to  the  Finance  Board 
on  a  concurrent  basis  copies  of  all 
disclosure  documents  filed  with  the 
SEC. 

Dated:  September  11.  2003. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
John  T.  Koramo, 
Chairman. 

(FR  Doc.  03-23761  Filed  9-16-03:  8:45  am] 
.BILLING  CODE  672S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  2003-NE-21-AD] 

RiN2120-AA64 

AirworttiinoM  Directives;  International 
Aero  Engines  AG  (lAE)  V2522-AS, 
V2S24-.A5,  V2527-A5,  V2527E-A5, 
V2S27M-A5,  V2530-A5,  and  V2533-A5 
Turbotan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  for  certain  lAE  V2522- 
A5,  V2524-A5,  V2527-A5,  V2527E-A5, 
V:,2527M-A5,  V2530-A5,  and  V2533-A5 
tiirbofan  engines.  That  AD  currently 
requires  initial  and  repetitive 
inspections  of  the  master  magnetic  chip 
detector  (MCD)  or  the  No.  1,  2,  3  bearing 
chamber  MOD.  This  proposed  AD 
would  require  the  MCD  inspections,  and 
would  require  replacing  certain  No.  3 
bearings  and  replacing  or  recoating 
certain  high  pressure  compressor  (HPC) 
stubshaft  assemblies  as  mandatory 
terminating  actions  to  the  repetitive 
MCD  inspections.  This  proposed  AD  is 
prompted  by  the  development  of  a 
terminating  action  to  the  repetitive  MCD 
inspections.  We  are  proposing  this  AD 
to  prevent  failure  of  the  No.  3  bearing, 
which  could  result  in  in-flight 
shutdown  (EFSD)  and  smoke  in  the 
cockpit  and  cabin. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  November  17, 
2003. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  On  this 
proposed  AD: 


•  By  mail:  Federal  Aviation 
Administratic  n  (FAA),  New  England 
Region,  Offici  of  the  Regional  Coimsel, 
Attention:  Ru  es  Docket  No.  2003-NE- 
21-AD,  12  Ne  w  England  Executive  Park, 
Burlington,  ^  A  01803-5299. 

•  By  fax:  (7  31)  238-7055. 

•  By  e-mail  9-ane- 
adcomment^aa.gov. 

■   You  can  gel  the  service  information 
identified  in  tjiis  proposed  AD  from 
International  Aero  Engines  AG,  400 
Main  Street,  Hast  Hartford,  CT  06108; 
telephone:  (8^0)  565-5515;  fax:  (860) 
565-5510. 

You  may  e)damine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  ((ounsel,  12  New  England 
Executive  Park.  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  i'Serospace  Engineer,  Engine 
Certification  Qlffice,  FAA,  Engine  and 
Propeller  Diractorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803; 
telephone  (78  I)  238-7152;  fax  (781) 
238-7199. 
SUPPLEMENTAF  Y  INFORMATION: 

Comments  Incited 

We  invite  yi)u  to  submit  any  written 
relevant  data,  views,  or  argiunents 
regarding  this  proposal.  Send  yoin 
comments  to  ^  address  listed  under 
ADDRESSES,  litlude  "AD  Docket  No. 
2003-NE-2l4\D"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  Receipt  of  your  mailed 
conunents,  send  us  a  self-addressed, 
stamped  postaard  with  the  docket 
number  writtan  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specijRcally  invite  conunents 
on  the  overalliregulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us^ 
verbally,  and  that  contact  relates  to  a 
substantive  p^rt  of  this  proposed  AD, 
we  will  summjarize  the  contact  and 
place  the  summary  in  the  docket.  We 
will  consider  ill  comments  received  by 
the  closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  jn  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  swle  of  this  document  is 
clear,  and  you^  suggestions  to  improve 
the  clarity  of  dur  communications  that 
affect  you.  Yop  may  get  more 
information  about  plain  language  at 
http://www.faa.gov/Ianguage  and  http:// 
www.plainlai^uage.gov. 


Examining  th< 

You  may  e> 
(including  an] 
information). 


AD  Docket 

line  the  AD  Docket 
conunents  and  service 
»y  appointment,  between 


8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

On  May  29,  2003,  the  FAA  issued  AD 
2003-11-23',  Amendment  39-13183  (68 
FR  33621,. June  5,  2003).  That  AD 
requires  initial  and  repetitive 
inspections  of  the  master  MCD  or  the 
No.  1,2,3  bearing  chamber  MCD  for 
contamination,  and  if  the  contamination 
is  bearing  material,  replacement  of  the 
engine  before  further  flight.  That  AD 
was  prompted  by  19  failures  of  the  No. 
3  bearing  attributed  to  ball  spalling  and 
race  fracture.  Of  the  19  failures,  seven 
resulted  in  in-flight  shutdowns  (IFSDs) 
and  12  resulted  in  imscheduled  engine 
removals  (UERs).  Of  the  seven  IFSDs, 
two  were  associated  with  smoke  in  the 
cabin  or  cockpit.  The  smoke  is  a  result 
of  the  ball  spalling  and  race  fractiu-e  of 
failed  No.  3  bearings,  P/N  2A1165,  and 
occurs  when  there  is  hard  particle 
contamination  in  the  oil  system.  The 
contamination  is  caused  by  the  release 
of  coating  particles  on  HPC  stubshafts 
with  low-energy  plasma  coating.  The 
problem  exists  on  certain  No.  3 
bearings,  P/N  2A1165  that  are  less 
tolerant  to  damage  from  this 
contamination.  This  AD  is  prompted  by 
the  addition  of  a  mandatory  terminating 
action  to  the  repetitive  chip  detector 
inspections.  That  condition,  if  not 
corrected,  could  result  in  failine  of  the 
No.  3  bearing,  which  could  result  in 
IFSD  and  smoke  in  the  cockpit  and 
cabin. 

Actions  Since  AD  2003-11-23  Was 
Issued 

Since  that  AD  was  issued,  LAE  has . 
issued  Service  Bulletin  No.  V2500- 
ENG-72-0459,  dated  June  27,  2003,  that 
provides  procediues  for  replacing 
certain  No.  3  bearings,  P/N  2A1165,  and 
replacing  or  recoating  certain  HPC 
stubshafts  that  have  a  low-energy 
plasma  coating  with  HPC  stubshafts  that 
have  a  high-energy  plasma  coating. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  Therefore,  we  are 
proposing  this  AD,  which  would 
require: 

•  Initial  inspection  of  the  master 
MCD  and  the  No.  1,  2,  3  bearing 
chamber  MCD  within  125  hours  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD, 

•  Repetitive  inspections  of  the  master 
MCD  and  the  No.  1,  2,  3  bearing 
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chamber  MCD  within  125  hours  time- 
since-last  inspection, 

•  Replacement  of  the  No.  3  bearing, 
P/N  2A1165,  at  the  next  shop  visit  for 
any  reason,  and 

•  Replacement  of  HPC  stubshafts  that 
have  a  low-energy  plasma  coating  with 
HPC  shafts  that  have  a  high-energy 
plasma  coating  or  recoating  with  a  high- 
energy  plasma  coating  at  the  next  shop 
visit  for  any  reason. 

Changes  to  14  CFR  Part  39— E^ect  on 
the  Proposed  AO 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  futine  AD  actions. 

Costs  of  Compliance 

There  are  about  404  lAE  V2522-A5, 
V2524-A5,  V2527-A5,  V2527E-A5, 
V2527M-A5,  V2530-A5,  and  V2533-A5 
turbofan  engines  of  the  affected  design 
in  the  worldwide  fleet.  We  estimate  that 
170  engines  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  We  also  estimate  that  it 
would  take  approximately  150  work 
hours  per  engine  to  perform  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $65  per  work  hour. 
Required  parts  would  cost  about 
$32,000  per  engine.  Based  on  these 
figures,  we  estimate  the  total  cost  of  the 
proposed  AD  to  U.S.  operators  to  be 
$7,097,500. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  imder  Executiva'Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  imder  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  a  sununary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket  You  may  get  a  copy 
of  this  siimmary  by  sending  a  request  to 
us  at  the  address  listed  imder 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-21-AD"  in  your  request. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-13183  (68  FR 
33621,  Jime  5,  2003),  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

International  Aero  Engines  AG:  Docket  No. 
2003-NE-21-AD.  Supersedes  AD  2003- 
11-23,  Amendment  39-13183. 

Comments  Due  Date 

(a)  The  Federal  Aviation  Administration 
(FAA)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
November  17,2003. 

A£EectedADs 

(b)  This  AD  supersedes  AD  2003-11-23, 
Amendment  39-13183. 

Applicability 

(c)  This  AD  applies  to  International  Aero 
Engines  AG  (lAE)  V2522-A5,  V2524-A5, 
V2527-A5.  V2527E-A5,  V2527M-A5, 
V2530-A5,  and  V2533-A5  tuibofen  engines 
that  have  a  serial  number  (SN)  from  V10600 
through  V11250  inclusive.  These  engines  are 
installed  on,  but  not  limited  to.  Airbus 
Industrie  A319,  A320,  and  A321  series 
airplanes. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  reports  of 
No.  3  bearing  failures  that  resulted  in  in- 
flight shutdown  (IFSD)  and  smoke  in  the 
cockpit  and  cabin.  We  are  isstung  this  AD  to 
prevent  failure  of  the  No.  3  bearing,  which 
could  result  in  IFSD  and  smoke  in  the 
cockpit  or  cabin. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 


Iiiq>ection  of  the  Muter  Magnetic  Chip 
DeteotOT  (MCD)  or  the  No.  1, 2, 3  Bearing 
Chamber  MCD 

(f)  For  engines  that  have  a  No.  3  l>earing, ' 
part  number  (P/N)  2A1165,  installed,  do  the 
following: 

(1)  Within  125  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  inspect  the 
master  MCD  and  the  No.  1,  2,  3  bearing 
chamber  MCD. 

(2)  Thereafter,  within  125  hours  time- 
since-last  Inspection,  inspect  the  master  MCD 
and  the  No.  1,  2,  3  bearing  chamber  MCD. 

(3)  If  you  find  bearing  material  on  the 
master  MCD  or  No.  1,  2,  3  bearing  chamber 
MCD,  replace  the  engine  before  further  flight 

Replacement  of  No.  3  Bearing 

(g)  For  engines  that  have  a  SN  from  V10600 
through  VI 1250  inclusive  with  No.  3  bearing, 
P/N  2A116S,  installed,  replace  the  No.  3 
bearing  at  the  next  shop  visit  for  any  reason. 

(h)  After  the  effective  date  of  this  AD,  do 
not  install  any  No.  3  bearing,  P/N  2A1 165, 
removed  in  paragraph  (g)  of  this  AD,  into  any 
engine. 

R^laoement  or  Rework  of  High-Preaaura 
Compressor  (HPC)  Stidwhaft 

(i)  For  engines  that  have  a  SN  from  V10600 
through  V11250  inclusive,  replace  the  HPC 
sti^shaft  with  an  HPC  stubshaft  that  has  a 
high-energy  plasma  coating  or  rework  the 
HPC  stubshaft  to  a  high-energy  plasma 
coating  at  the  next  shop  visit  for  any  reason. 

Terminating  Action 

(j)  Performing  the  requirements  specified 
in  paragraphs  (g)  and  (i)  of  this  AD  is 
terminating  action  to  the  repetitive  MCD 
inspections  specified  in  paragraph  (f)(1) 
tiirough  (f)(3)  of  this  AD. 

Alternative  Methodb  ofCompliance 

(k)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Material  Incorporated  by  Reference. 

(1)  None. 

Related  Information 

(m)  You  can  find  information  on  inspecting 
the  master  MCD  and  the  No.  1,  2,  3  bearing 
chamber  MCD  in  section  79-00-00-601 -of 
the  Aircraft  Maintenance  Manual.  You  can 
find  information  on  replacing  the  No.  3 
bearing  and  replacing  or  recoating  the  HPC 
stubshaft  in  lAE  Service  Bulletin  No.  V250(>- 
ENG-72-0459,  dated  )une  27,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
September  11,2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-23674  Filed  9-16-03;  8:45  am) 
BHJJNG  CODE  4810-13-P  . 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Imiustry  and  Saeurity 

15  CFR  Parts  764  and  766 
[Doclwt  No.  030909226-3226-01] 
RIN  0694-AC92 

Export  Administration  Raguiations: 
Penalty  Guidance  In  ttie  Settlement  of 
Administrative  Enforcement  Cases 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Industry  and 
Security  (BIS)  proposes  to  amend  the 
Export  Administration  Regulations  by 
incorporating  guidance  on  how  BIS 
makes  penalty  determinations  when 
settling  administrative  enforcement 
cases  imder  part  766  of  the  Export 
Administration  Regulations  (EAR),  15 
CFR  730-799  (2003).  This  guidance  also 
addresses  related  aspects  of  how  BIS 
responds  to  violations  of  the  EAR,  such 
as  charging  decisions.  This  rule  also 
proposes  to  amend  parts  764  and  766  of 
the  EAR  to  conform  to  this  guidance. 
DATES:  Comments  must  be  received  by 
November  17,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Chief  Counsel  for 
Industry  and  Security,  Attention:  Philip 
D.  Golrick,  Room  H-3839,  United  States 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Please  mark 
envelopes  containing  comments  with 
the  words  "Settlement  Guidance." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  this 
proposed  rule,  contact  Philip  D.  Golrick, 
OfBce  of  Chief  Coimsel  for  Industry  and 
Security,  United  States  Department  of 
Commerce,  at  (202)  482-5301. 
SUPPtEMENTARY  INFORMATION: 

Ba'ckgronnd 

As  an  essential  part  of  its 
administration  of  the  export  control 
system,  BIS  brings  administrative 
enforcement  actions  for  violations  of  the 
Export  Administration  Regulations 
(EAR).  Many  administrative 
enforcement  cases  are  resolved  through 
settlements  between  BIS  and  the 
respondent. 

The  rule  proposes  to  incorporate 
guidance  in  the  EAR  on  how  BIS 
determines  what  penalty  is  appropriate 
for  the  settlement  of  an  administrative 
enforcement  case.  This  guidance  would 
appear  in  a  new  Supplement  No.  1  to 
part  766  of  the  EAR.  The  proposed 
guidance  identifies  both  general  &ctors, 
such  as  the  destination  for  the  export 


and  degree  of  willfulness  involved  in 
violations,  an  1  specific  mitigating  and 
aggravating  factors  which  BIS  typically 
takes  into  account  in  determining  an 
appropriate  p  malty.  The  proposed 
guidance  also  describes  factors  that 
BIS's  Office  o  '  Export  Enforcement 
(OEE)  typical  y  considers  in  describing 
whether  a  vio  ation  should  be  addressed 
in  a  warning  i  stter,  rather  than  in  an 
administrativi  j  enforcejnent  case.  The 
guidance  wou  Id  not  apply  to  antiboycott 
matters  arisin  5  under  part  760  of  the 
EAR. 

In  part  764,  the  rule  proposes  to 
amend  sectioi  i  764.5(e)  to  state  that 
Supplement  Ifo.  1  to  part  766  describes 
how  BIS  typi(  ally  exercises  its 
discretion  reg  irding  whether  to  pursue 
an  administra  ive  enforcement  case 
regarding  vio]  ations  reported  in  a 
voliuitary  sell  ■disclosiu'e  under  section 
764.5,  and  wi  at  administrative 
sanctions  to  si  sek  in  settling  such  a  case. 

In  part  766,  the  rule  proposes  to 
amend  sectioi  766.3(a]  to  state  that 
Supplement  ^  o.  1  to  part  766  describes 
how  BIS  typic  ally  exercises  its 
discretion  reg^ding  the  issuance  of 
charging  letters,  other  than  in 
antiboycott  matters  imder  part  760.  The 
rule  proposes  jto  amend  section  766.18 
to  add  a  new  paragraph  (f),  stating  that 
Supplement  No.  1  to  part  766  describes 
how  BIS  typioally  exercises  its 
discretion  regarding  the  terms  under 
which  it  is  willing  to  settle  particular 
cases,  other  than  antiboycott  matters 
imder  part  76i  I. 

This  guidan  ce  is  consistent  with  the 
objectives  of  a  action  223  of  the  Small 
Business  Regi  latory  Enforcement 
Fairness  Act  (  Title  II,  Pub.  L.  104-121). 

Rulemaking  Requirements 

1.  This  pro(  osed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E,  D.  12866. 

2.  Notwiths  anding  any  other 
provision  of  1)  w,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  pe  oalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  i^ormation  displays  a 
currently  vali^  0MB  Control  Number. 
This  rule  involves  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwi  )rk  Reduction  Act  of  1980 
(44  U.S.C.  35C1  et  seq.).  This  collection 
has  been  apprpved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  0694tO058,  and  carries  an 
annual  burdeii  hour  estimate  of  800 
hours  and  a  cost  to  the  public  of 
approximately  $32,000. 

3.  This  rule  does  not  contain  policies 
with  Federali!  m  implications  as  this 


term  is  defined  in  Executive  Order 
13132. 

4.  Pursuant  to  5  U.S.C.  553(b){A),  the 
provisions  of  the  Administrative 
Procedme  Act  requiring  a  notice  of 
proposed  rulemaking  and  the 
opportunity  for  public  comment  are 
waived,  because  this  regulation  involves 
a  general  statement  of  policy  and  rule  of 
agency  procedm*.  No  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportimity  for  public  comment 
be  given  for  this  nile.  Because  a  notice 
of  proposed  rulemaking  and  an 
opportimity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  anal)^cal 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  However,  in  view  of  the 
importance  of  this  proposed  rule,  which 
represents  the  first  comprehensive 
statement  of  BIS's  approach  toward 
these  issues,  BIS  is  seeking  public 
comments  before  the  proposed  rule 
takes  effect.  The  period  for  submission 
of  comments  will  close  November  17, 
2003,  BIS  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  a  final 
rule.  Comments  received  after  the  end  of 
the  comment  period  will  be  considered 
if  possible,  but  their  consideration 
cannot  be  assured.  BIS  will  not  accept 
public  comments  accompanied  by  a 
request  that  a  part  or  all  of  the  material 
be  treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  BIS  will  return  such 
comments  and  materials  to  the  persons 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of  the 
final  rule.  All  public  comments  on  this 
proposed  rule  must  be  in  writing 
(including  fax  or  e-mail)  and  will  be  a 
matter  of  public  record,  available  for 
public  inspection  and  copying.  The 
Office  of  Administration,  Bureau  of 
Industry  and  Security,  U.S.  Department 
of  Commerce,  displays  these  public 
comments  on  BIS's  Freedom  of 
Information  Act  (FOIA)  Web  site  at 
http://www.bis.doc.gov/foia.  This  office 
does  not  maintain  a  separate  public 
inspection  facility.  If  you  have  technical 
difficulties  accessing  this  web  site, 
please  call  BIS's  OfBce  of 
Administration  at  (202)  482-0637  for 
assistance. 

List  of  Subiects 

15  CFR  Part  764 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade.  Law 
enforcement,  Penalties. 
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15  CFR  Part  766 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Exports,  Foreign  trade. 

For  the  reasons  discussed  in  the 
preamble,  this  proposed  rule  would 
amend  Parts  764  and  766  of  the  EAR  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  764  is  amended  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  13222,  66  FR  44025, 
3  CFR.,  2001  Comp.,  p.  783;  Notice  of  August 
7,  2003  (68  FR  47833,  August  11,  2003). 

PART  764-4AMENDED] 

2.  Section  764.5,  paragraph  (e)  is 
revised  to  read  ais  follows: 

§764.5    Voluntary  self-disclosure. 

***** 

(e)  Criteria.  Supplefaent  No.  1  to  part 
766  describes  how  BIS  typically 
exercises  its  discretion  regarding 
whether  to  pursue  an  administrative 
enforcement  case  under  part  766  and 
what  administrative  sanctions  to  seek  in 
settling  such  a  case. 

3.  The  authority  citation  for  15  CFR 
part  766  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  13222,  66  FR  44025, 
3  CFR.,  2001  Comp.,  p.  783;  Notice  of  August 
7,  2003  (68  FR  47833,  August  11,  2003). 

PART  766— [AMENDED] 

4.  Section  766.3,  paragraph  (a)  is 
revised  to  read  as  follows: 

§766.3    Institution  of  administrative 
enforcement  proceedings. 

(a)  Charging  letters.  The  Director  of 
the  Office  of  Export  Enforcement  (OEE)  • 
or  the  Director  of  the  Office  of 
Antiboycott  Compliance  (OAC),  as 
appropriate,  or  such  other  Department 
of  Commerce  official  as  may  be 
designated  by  the  Assistant  Secretary  of 
Commerce  for  Export  Enforcement,  may 
begin  administrative  enforcement 
proceedings  under  this  part  by  issuing 
a  charging  letter  in  the  name  of  BIS. 
Supplement  No.  1  to  this  part  describes 
how  BIS  typically  exercises  its 
discretion  regarding  the  issuance  of 
charging  letters,  other  than  in 
antiboycott  matters  under  part  760.  The 
charging  letter  shall  constitute  the 
formal  complaint  and  will  state  that 
there  is  reason  to  believe  that  a  violation 
of  the  EAA,  the  EAR,  or  any  order, 
license  or  authorization  issued 
theretmder,  has  occurred.  It  will  set 
forth  the  essential  facts  about  the 
alleged  violation,  refer  to  the  specific 
regulatory  or  other  provisions  involved, 
and  give  notice  of  the  sanctions 
available  imder  part  764  of  the  EAR. 


The  charging  letter  will  inform  the 
respondent  that  failure  to  answer  the 
charges  as  provided  in  §  766.6  of  this 
part  will  be  treated  as  a  defaidt  under 
§  766.7  of  this  part,  that  the  respondent 
is  entided  to  a  hearing  if  a  written 
demand  for  one  is  requested  with  the 
answer,  and  that  the  respondent  may  be 
represented  by  counsel,  or  by  other 
authorized  representative  who  has  a 
power  of  attorney  to  represent  the 
respondent.  A  copy  of  the  charging 
letter  shall  be  filed  \^\h  the 
administrative  law  judge,  which  filing 
shall  toll  the  running  of  the  applicable 
statute  of  limitations.  Charging  i  atters 
may  be  amended  or  supplemented  at 
any  time  before  an  answer  is  filed,  or, 
with  permission  of  the  administrative 
law  judge,  afterwards.  BIS  may 
unilaterally  withdraw  chargiiig  letters  at 
any  time,  by  notifying  the  respondent 
and  the  administrative  law  judge. 

5.  Section  766.18  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§766.18    Settlement 

***** 

(f)  Supplement  No.  1  to  this  part 
describes  how  BIS  typically  exercises  its 
discretion  regarding  die  terms  under 
which  it  is  willing  to  settle  particidar 
cases,  other  than  antiboycott  matters 
under  Part  760. 

6.  Part  766  is  amended  by  adding 
Supplement  No.  1  to  read  as  follows: 

Supplement  No.  1  to  Part  766- 
Guidance  on  Charging  and  Penalty 
Determinations  in  Settlement  of 
Administrative  Enforcement  Cas^s 

Introduction 

This  supplement  describes  how  BIS 
responds  to  violations  of  the  Export 
Administration  Regulations  (Ei^),  and 
specifically  how  BIS  makes  penalty 
detenninations  in  the  settlement  of  civil 
administrative  enforcement  cases  under  part 
764  of  the  EAR.  This  guidance  does  not  apply 
to  enforcement  cases  for  antiboycott 
violations  under  part  760  of  the  EAR. 

Because  many  administrative  enforcement 
cases  are  resolved  through  settlement,  the 
process  of  settling  such  cases  is  integral  to 
the  enforcement  program.  BIS  carefully 
considers  each  settlement  offer  in  light  of  the 
facts  and  circumstances  of  the  case,  relevant 
precedent,  and  BIS's  objective  to  achieve  in 
each  case  an  appropriate  level  of  penalty  and 
deterrent  effect.  In  settlement  negotiations, 
BIS  encourages  parties  to  provide,  and  will 
give  serious  consideration  to,  information 
and  evidence  that  parties  believe  is  relevant 
to  the  apphcation  of  this  guidance  to  their 
cases,  to  whether  a  violation  has  in  fact 
occurred,  or  to  whether  they  have  an 
affirmative  defense  to  potential  cheirges. 

This  guidance  does  not  confer  any  right  or 
impose  any  obligation  regarding  what 
penalties  BIS  may  seek  in  Utigating  a  case  or 
what  posture  BIS  may  take  toward  settling  a 
case.  Parties  do  not  have  a  right  to  a 


settlement  offer,  or  particular  settlement 
terms,  from  BIS,  regiardless  of  settlement 
postures  BIS  has  t^en  in  other  cases. 

/.  Responding  to  Violations 

The  Office  of  Export  Enforcement  (OEE), 
among  other  responsibilities,  investigates 
possible  violations  of  the  Elxport 
Administration  Act  of  1979,  as  amended,  the 
EAR,  or  any  order,  license  or  authorization 
issued  thereunder.  When  it  appears  that  such 
a  violation  has  occiured,  OEE  investigations 
may  lead  to  a  warning  letter  or  a  civil 
enforcement  proceeding.  A  violation  may 
also  be  referred  to  the  Department  of  Justice 
for  criminal  prosecution.  The  type  of 
enforcement  action  initiated  by  OEE  will 
depend  primarily  on  the  native  of  the 
violation. 

A.  Issuing  a  warning  letter:  Warning  letters 
represent  OEE's  conclusion  that  an  apjmrent 
violation  has  occiured.  In  the  exercise  of  its 
discretion,  OEE  may  determine  in  certain 
instances  that  issuing  a  warning  letter, 
instead  of  bringing  an  administrative 
enforcement  proceeding,  will  achieve  the 
appropriate  enforcement  result.  A  warning 
letter  will  fully  explain  the  apparent 
violation  and  m-ge  compliance.  OEE  often 
issues  warning  letters  to  hrst-time  offenders 
for  an  apparent  violation  based  on 
technicalihes;  where  good  faith  efforts  to 
coiflply  with  the  law  and  cooperate  with  the 
investigation  are  present;  where  the 
investigation  commenced  as  a  result  of  a 
voluntary  self-disclosure  satisfying  the 
requirements  of  §764.5;  and  where  no 
aggravating  factors  exist.  A  warning  letter 
does  not  constitute  a  final  agency 
determination  that  a  violation  has  occurred. 

B.  Pursuing  an  administrative  enforcement 
case:  The  issuance  of  a  charging  letter  under 
§766.3  initiates  an  administrative 
enforcement  proceeding.  Charging  letters 
may  be  issued  when  there  is  reason  to  beUeve 
that  a  violation  has  occurred.  Cases  may  be 
settled  before  or  after  the  issuance  of  a 
charging  letter.  See  §  766.18.  BIS  prepares  a 
proposed  charging  letter  when  a  case  is 
settled  before  issuance  of  an  actual  charging 
letter.  See  §  766.18(a).  In  some  cases,  BIS  also 
sends  a  proposed  charging  letter  to  a  party  in 
the  absence  of  a  settlement  agreement, 
thereby  informing  the  party  of  the  violations 
that  BIS  has  reason  to  believe  occurred  and 
how  BIS  expects  that  those  violations  would 
be  charged. 

C.  Referring  for  criminal  prosecution:  In 
appropriate  cases,  BIS  may  refer  a  case  to  the 
Department  of  Justice  for  criminal 
prosecution,  in  addition  to  pursuing  an 
administrative  enforcement  action. 

n.  Types  of  Administrative  Sanctions 

There  are  three  types  of  administrative 
sanctions  under  section  764.3(a)  of  the  EAR: 
a  civil  penalty,  a  denial  of  export  privileges, 
and  an  exclusion  from  practice  before  BIS. 
Administrative  enforcement  cases  are 
generally  settled  on  terms  that  include  one  or 
more  of  these  sanctions. 

A.  CiviV  penalty:  A  monetary  penalty  may 
be  assessed  for  each  violation.  The  maximnm 
amoimt  of  such  a  penalty  per  violation  is 
stated  in  section  764.3(a)(1),  subject  to 
adjustments  under  the  Federal  Qvil  Penalties 
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Adjustment  Act  of  1990  (28  U.S.C.  2461,  note 
(2000)).  which  are  codi&ed  at  15  CFR  6.4. 

B.  Denial  of  export  privileges:  An  order 
denying  a  party's  export  privileges  may  be 
issued,  as  described  in  §  764.3(a)(2).  Such  a 
denial  may  extend  to  all  export  privileges,  as 
set  out  in  the  standard  terms  for  denial  orders 
in  Supplement  No.  1  to  part  764,  or  may  be 
narrower  in  scope  (e.g.,  limited  to  exports  of 
specified  items  or  to  specified  destinations  or 
customers). 

C.  Exclusion  from  practice:  Under 
§  764.3(a)(3),  any  person  acting  as  an 
attorn^,  accountant,  consultant,  freight 
forwarder  or  other  person  who  acts  in  a 
representative  capacity  in  any  matter  before 
BIS  may  be  excluded  from  practicing  before 
BIS. 

m.  How  BIS  Determines  What  Sanctions  Are 
Appropriate  in  a  Settlement 

A.  General  Factors:  BIS  usually  looks  to  the 
following  basic  factors  in  determining  what 
administrative  sanctions  are  appropriate  in 
each  settlement: 

Degree  of  Willfulness:  Many  violations 
involve  no  more  than  simple  negligence  or 
carelessness.  In  most  such  cases,  BIS 
typically  will  seek  a  settlement  for  payment 
of  a  civil  penalty  (unless  the  matter  is 
resolved  with  a  warning  letter).  In  cases 
involving  gross  negligence,  willful  blindness 
to  the  requirements  of  the  EAR,  or  knowing 
or  willful  violations,  BIS  is  more  likely  to 
seek  a  deniial  of  export  privileges  or  an 
exclusion  from  practice,  and/or  a  greater 
monetary  penalty  than  BIS  would  otherwise 
typically  seek.  While  some  violations  of  the 
EAR  have  a  degree  of  knowledge  or  intent  as 
an  element  of  the  offense,  see,  e.g.,  §  764.2(e) 
(acting  with  knowledge  of  a  violation)  and 
§  764.2(f)  (possession  with  intent  to  export 
illegally),  BIS  may  regard  a  violation  of  any 
provision  of  the  EAR  as  knowing  or  willful 
if  the  facts  and  circumstances  of  the  case 
support  that  conclusion.  In  deciding  whether 
a  knowing  violation  has  occurred,  BIS  will 
consider,  in  accordance  with  Supplement 
No.  3  to  part  732,  the  presence  of  any  red 
flags  and  the  nature  and  result  of  any  inquiry 
made  by  the  party.  A  denial  or  exclusion 
order  may  also  be  considered  even  in  matters 
involving  simple  negligence  or  carelessness, 
particularly  if  the  violations(s)  involved  harm 
to  national  security  or  other  essential 
interests  protected  by  the  export  control 
system,  if  the  violations  are  of  such  a  nature 
and  extent  that  a  monetary  fine  alone 
represents  an  insufficient  penalty  or  if  the 
natiire  and  extent  of  the  violation(s)  indicate 
that  a  denial  or  exclusion  order  is  necessary 
to  prevent  future  violations  of  the  EAR. 

Destination  Involved:  BIS  is  more  likely  to 
seek  a  gpeater  monetary  penalty  and/or  denial 
of  export  privileges  or  exclusion  from 
practice  in  cases  involving: 

(1)  Exports  or  reexports  to  countries  subject 
to  anti-terrorism  controls,  as  described  at 
§742.1(d). 

(2)  Exports  or  reexports  to  destinations 
particularly  implicated  by  the  type  of  control 
that  applies  to  the  item  in  question — for 
example,  export  of  items  subject  to  nuclear 
controls  to  a  country  with  a  poor  record  of 
nuclear  non-proliferation. 

Violations  involving  exports  or  reexports  to 
other  destinations  may  also  warrant 


consideration  c  f  such  sanctions,  depending 
on  factors  such  as  the  degree  of  willfulness 
involved,  the  n  iture  and  extent  of  harm  to 
national  securil  y  or  other  essential  interests 
protected  by  thp  export  control  system,  and 
what  level  of  sanctions  are  determined  to  be 
necessary  to  de^er  or  prevent  future 
violations  of  the  EAR. 

Related  Violations:  Frequently,  a  single 
export  transaction  can  give  rise  to  multiple 
violations.  For  pample,  an  exporter  who 
mis-classifies  an  item  on  the  Commerce 
Control  List  m^,  as  a  result  of  that  error, 
export  the  itemi  without  the  required  export 
license  and  su^nit  a  Shipper's  Export 
Declaration  (SO))  that  both  misstates  the 
applicable  Expi  rt  Control  Classification 
Number  (ECC>I   and  erroneously  identifies 
the  export  as  qi  alifying  for  the  designation 
"NLR"  (no  lice  ise  required).  In  so  doing,  the 
exporter  comm  tted  three  violations:  one 
violation  of  §76  4.2(a)  for  the  unauthorized 
export  and  two  violations  of  §764. 2(g)  for  the 
two  false  staten  ents  on  the  SED.  It  is  within 
the  discretion  o  f  BIS  to  charge  three  separate 
violations  and  i  ettle  the  case  for  a  penalty 
that  is  less  than  would  be  appropriate  for 
three  imrelated  violations  under  otherwise 
similar  circums  tances,  or  to  charge  fewer 
than  three  viola  tions  and  pursue  settlement 
in  accordance  \  nth  that  charging  decision.  In 
exercising  such  discretion,  BIS  typically 
looks  to  factors  such  as  whether  the 
violations  resu]  ed  from  knowing  or  willful 
conduct,  willfu  blindness  to  the 
requirements  o;  the  EAR,  or  gross  negligence; 
whether  they  st  emmed  from  the  same 
underlying  errok-  or  omission;  and  whether 
they  resulted  in  distinguishable  or  separate 
harm. 

Multiple  Unr  >lated  Violations:  In  cases 
involving  multj  pie  unrelated  violations,  BIS 
is  more  likely  t(  i  seek  a  denial  of  export 
privileges,  an  e;  [elusion  from  practice,  and/ 
or  a  greater  moi  letary  penalty  than  BIS  would 
otherwise  typic  dly  seek.  For  example, 
repeated  unaut  torized  exports  could  warrant 
a  denial  order,  iven  if  a  single  export  of  the 
same  item  to  th  i  same  destination  under 
similar  circum:  lances  might  warrant  just  a 
monetary  pena  ly.  BIS  takes  this  approach 
because  multip  e  violations  may  indicate 
serious  complis  nee  problems  and  a  resulting 
risk  of  future  vi  }lations.  BIS  may  consider 
whether  a  partj  has  taken  effective  steps  to 
address  compli  nee  concerns  in  determining 
whether  multip  e  violations  warrant  a  denial 
or  exclusion  on  er  in  a  particular  case. 

Timing  ofSei  llement:  Under  §766.18, 
settlement  can  i  lecur  before  a  charging  letter 
is  served,  whilt  a  case  is  before  an 
administrative  aw  judge,  or  while  a  case  is 
before  the  Und«  r  Secretary  for  Industry  and 
Security  under  J766.22.  However,  early 
settlement — for  example,  before  a  charging 
letter  has  been  i  erved- — has  the  benefit  of 
freeing  resourei  s  for  BIS  to  deploy  in  other 
matters.  In  cont  rast,  for  example,  the  BIS 
resources  savec  by  settlement  on  the  eve  of 
an  adversary  he  aring  under  §766.13  are 
fewer,  insofar  a  i  BIS  has  already  expended 
significant  reso  uces  on  discovery,  motions 
practice,  and  tr  al  preparation.  Because  the 
effective  implei  mentation  of  the  U.S.  export 
control  system  i  iepends  on  the  efficient  use 
of  SIS  resourcei ,  BIS  has  an  interest  in 


encouraging  early  settlement  and  may  take 
this  interest  into  account  in  determining 
settlement  terms. 

Related  Criminal  or  Civil  Violations:  Where 
an  administrative  enforcement  matter  under 
the  EAR  involves  conduct  giving  rise  to 
related  criminal  or  civil  charges,  BIS  may 
take  into  account  the  related  violations,  and 
their  resolution,  in  determining  what 
administrative  sanctions  are  appropriate 
under  part  766.  A  criminal  conviction 
indicates  serious,  willful  misconduct  and  an 
accordingly  high  risk  of  future  violations, 
absent  effective  administrative  sanctions. 
However,  entry  of  a  guilty  plea  can  be  a  sign 
that  a  party  accepts  responsibility  for 
complying  with  the  EAJR  and  will  take  greater 
care  to  do  so  in  the  future.  In  appropriate 
cases  where  a  party  is  receiving  substantial 
criminal  penalties,  BIS  may  find  that 
sufficient  deterrence  may  be  achieved  by 
lesser  administrative  sanctions  than  would 
be  appropriate  in  the  absence  of  criminal 
penalties.  Conversely,  BIS  might  seek  greater 
administrative  sanctions  in  an  otherwise 
similar  case  where  a  party  is  not  subjected  to 
criminal  penalties.  The  presence  of  a  related 
criminal  or  civil  disposition  may  distinguish 
settlements  among  civil  penalty  cases  that 
appear  otherwise  to  be  similar.  As  a  result, 
the  factors  set  forth  for  consideration  in  civil 
penalty  settlements  will  often  be  applied 
differently  in  the  context  of  a  "global 
settlement"  of  both  civil  and  criminal  cases, 
or  multiple  civil  cases,  and  may  therefore  be 
of  limited  utility  as  precedent  for  futiue 
cases,  particularly  those  not  involving  a 
global  settlement. 

B.  Specific  Mitigating  and  Aggravating 
Factors:  In  addition  to  the  general  factors 
described  above,  BIS  also  generally  looks  to 
the  presence  or  absence  of  the  following 
mitigating  and  aggravating  factors  in 
determining  what  sanctions  should  apply  in 
a  given  settlement.  Where  a  factor  admits  of 
degrees,  it  should  accordingly  be  given  more 
or  less  weight.  Thus,  for  example,  one  prior 
violation  should  be  given  less  weight  than  a 
history  of  multiple  violations,  and  a  previous 
violation  reported  in  a  voluntary  self 
disclosure  by  an  exporter  whose  overall 
export  compliance  efforts  are  of  high  quality 
should  be  given  less  weight  than  previous 
violation(s)  not  involving  such  mitigating 
factors. 

Some  of  the  factors  listed  below  are 
designated  as  having  "great  weight."  When 
present,  such  a  factor  should  ordinarily  be 
given  considerably  more  weight  than  a  factor 
that  is  not  so  designated. 

Mitigating  Factors 

1.  The  party  made  a  volimtary  self- 
disclosure  of  the  violation,  satisfying  the 
requirements  of  §764.5.  (GREAT  WEIGHT) 

2.  The  party  has  an  effective  export 
compliance  program  and  its  overall  export 
compliance  efforts  have  been  of  high  quality. 
In  determining  the  presence  of  this  factor, 
BIS  will  take  accoimt  of  the  extent  to  which 
a  party  complies  with  the  principles  set  forth 
in  BIS's  Export  Management  System  (EMS) 
Guidelines.  Information  about  the  EMS 
Guidelines  can  be  accessed  through  the  BIS 
Web  site  aft  http://www.bis.doc.gov.  In  this 
context,  BIS  will  also  consider  whether  a 
party's  export  compliance  program 
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uncovered  a  problem,  thereby  preventing 
further  violations.  (GREAT  WEIGHT) 

3.  The  violation  was  an  isolated  occurrence 
or  the  result  of  a  good-faith  misinterpretation. 

4.  Based  on  the  facts  of  a  case  and  under 
the  applicable  licensing  policy,  required 
authorization  for  the  export  transaction  in 
question  would  likely  have  been  granted 
upon  request. 

5.  Other  than  with  respect  to  antiboycott 
matters  under  part  760: 

a.  The  party  has  never  been  convicted  of 
an  export-related  criminal  violation; 

b.  In  the  past  five  years,  the  party  has  not 
entered  into  a  settlement  of  an  export-related 
administrative  enforcement  case  with  BIS  or 

'   another  U.S.  Government  agency  or  been 
found  liable  in  an  export-related 
administrative  enforcement  case  brought  by 
BIS  or  another  U.S.  Government  agency; 

c.  In  the  past  three  years,  the  party  has  not 
received  a  warning  letter  from  BIS;  and 

d.  In  the  past  five  years,  the  party  has  not 
otherwise  violated  the  EAR. 

Where  necessary  to  effective  enforcement, 
the  prior  involvement  in  export  violations  of 
a  party's  owners,  directors,  officers,  partners, 
or  other  related  persons  may  be  imputed  to 
a  party  in  determining  whether  these  criteria 
are  satisfied. 

6.  The  party  has  cooperated  to  an 
exceptional  degree  with  BIS  efforts  to 
investigate  the  party's  conduct. 

7.  The  party  has  provided  substantial 
assistance  in  BIS  investigation  of  another 
person  who  may  have  violated  the  EAR. 

8.  The  violation  was  not  likely  to  involve 
harm  of  the  nature  that  the  applicable 
provisions  of  the  EAA,  EAR  or  other 
authority  (e.g.,  a  license  condition)  were 
intended  to  protect  against;  for  example,  a 
false  statement  on  an  SED  that  an  export  was 
"MLR,"  when  in  fact  a  license  requirement 
was  applicable,  but  a  license  exception  was 
available. 

9.  At  the  time  of  the  violation,  the  party: 
(1)  Had  little  or  no  previous  export 
experience;  and  (2)  was  not  familiar  with 
export  practices  and  requirements.  (Note: 
The  presence  of  only  one  di  these  elements 
will  not  generally  be  considered  a  mitigating 
factor.) 

Aggravating  Factors 

1.  The  party  made  a  deliberate  effort  to 
hide  or  conceal  the  violation(s).  (GREAT 
WEIGHT) 

2.  The  party's  conduct  demonstrated  a 
serious  disregard  for  export  compliance 
responsibilities.  (GREAT  WEIGHT) 

3.  The  violation  was  significant  in  view  of 
the  sensitivity  of  the  items  involved  and/or 
the  reason  for  controlling  them  to  the 
destination  in  question.  This  factor  would  be 
present  where  the  conduct  in  question,  in 
purpose  or  effect,  substantially  implicated 
national  security  or  other  essential  interests 
protected  by  the  U.S.  export  control  system, 
in  view  of  such  factors  as  the  destination  and 
sensitivity  of  the  items  involved.  Such 
conduct  might  include,  for  example, 
violations  of  controls  based  on  nuclear, 
biological,  and  chemical  weapon 
proliferation,  missile  technology 
proliferation,  and  national  security  concerns, 
and  exports  proscribed  in  part  744.  (GREAT 
WEIGHT) 


4.  The  violation  was  likely  to  involve  harm 
of  the  nature  that  the  applicable  provisions 
of  the  EAA,  EAR  or  other  authority  (e.g.,  a 
license  condition)  are  principally  intended  to 
protect  against,  e.g.,  a  false  statement  on  an 
SED  that  an  export  was  destined  for  a  non- 
embargoed  country,  when  in  fact  it  was 
destined  for  an  embargoed  country. 

5.  The  quantity  and/or  value  of  the  exports 
was  high,  such  that  a  greater  penalty  may  be 
necessary  to  serve  as  an  adequate  penalty  for 
the  violation  or  deterrence  of  future 
violations,  or  to  make  the  penalty 
proportionate  to  those  for  otherwise 
comparable  violations  involving  exports  of 
lower  quantity  or  value. 

6.  The  presence  in  the  same  transaction  of 
concurrent  violations  of  laws  and 
regulations,  other  than  those  enforced  by  BIS. 

7.  Other  than  with  respect  to  antiboycott 
matters  under  part  760: 

a.  The  party  has  been  convicted  of  an 
export-related  criminal  violation; 

b.  In  the  past  five  years,  the  party  has 
entered  into  a  settlement  of  an  export-related 
administrative  enforcement  case  with  BIS  or 
another  U.S.  Government  agency  or  has  been 
found  liable  in  an  export-related 
administrative  enforcement  case  brought  by 
BIS  or  another  U.S.  Government  agency; 

c.  In  the  past  three  years,  the  party  has 
received  a  warning  letter  from  BIS;  or 

d.  In  the  past  five  years,  the  party 
otherwise  violated  the  EAR.  Where  necessary 
to  effective  enforcement,  the  prior 
involvement  in  export  violations  of  a  party's 
owners,  directors,  officers,  partners,  or  other 
related  persons  may  be  imputed  to  a  party  in 
determining  whether  these  criteria  are 
satisfied. 

8.  The  party  exports  as  a  regular  part  of  the 
party's  business,  but  lacked  a  systematic 
export  compliance  effort. 

In  deciding  whether  and  what  scope  of 
denial  or  exclusion  order  is  appropriate,  the 
following  factors  are  particularly  relevant: 
the  presence  of  mitigating  or  aggravating 
factors  of  great  weight;  the  degree  of 
willfulness  involved;  in  a  business  context, 
the  extent  to  which  senior  management 
participated  in  or  was  aware  of  the  conduct 
in  question;  the  number  of  violations;  the 
existence  and  seriousness  of  prior  violations; 
the  likelihood  of  future  violations  (taking 
into  account  relevant  export  compliance 
efforts);  and  whether  a  monetary  penalty  can 
be  expected  to  have  a  sufficient  deterrent 
effect. 

IV.  How  BIS  Makes  Suspension  and  Deferral 
Decisions 

A.  Cjvi7  Penalties:  In  appropriate  cases, 
pa)rment  of  a  civil  monetary  penalty  may  be 
deferred  or  suspended.  See  §764.3(a)(iii).  In 
determining  whether  suspension  or  deiierral 
is  appropriate,  BIS  may  consider,  for 
example,  whether  the  party  has  demonstrated 
a  limited  ability  to  pay  a  penalty  that  would 
be  appropriate  for  such  violations,  so  that 
suspended  or  deferred  payment  can  be 
expected  to  have  sufficient  deterrent  value, 
and  whether,  in  light  of  all  of  the 
circiunstances,  such  suspension  or  deferral  is 
necessary  to  make  the  impact  of  the  penalty 
consistent  with  the  impact  of  BIS  penalties 
on  other  parties  who  committed  similar 
violations. 


B.  Denial  of  Export  Privileges  and 
Exclusion  from  Practice:  In  deciding  whether 
a  denial  or  exclusion  order  should  be 
suspended,  BIS  may  consider,  for  example, 
the  adverse  economic  consequences  of  the 
order  on  the  respondent,  its  employees,  and 
other  parties,  as  well  as  on  the  national 
interest  in  the  competitiveness  of  U.S. 
businesses.  An  otherwise  appropriate«denial 
or  exclusion  order  will  be  suspended  on  the 
basis  of  adverse  economic  consequences  only 
if  it  is  found  that  fut\u«  export  control 
violations  are  unlikely  and  if  there  are 
adequate  measures  (usually  a  substantial 
civil  penalty)  to  achieve  the  necessary 
deterrent  effect. 

Dated:  September  9,  2003. 
Kenneth  I.  Juster, 

Under  Secretary  of  Commerce  for  Industry 
and  Security. 

(FR  Doc.  03-23499  Filed  9-16-03;  8:45  am] 

MUJNG  CODE  3510-33-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  30, 31 ,  33, 35  and  40 

[Docket  ID  No.  OA-2002-0001 ;  FRL-7S60- 
7] 

RIN2020-AA39 

Public  Hearings  on  Participation  by 
Disadvantaged  Business  Enterprises 
in  Procurement  Under  Environmentai 
Protection  Agency  (EPA)  Financial 
Assistance  Agreements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  public  hearings. 

SUMMARY:  This  document  announces  the 
dates  and  locations  of  public  hearings 
vtrherein  EPA  v«rill  take  comments  on  its 
proposed  rule  for  "Participation  by 
Disadvantaged  Business  Enterprises  in 
Procurement  under  Environmental 
Protection  Agency  (EPA)  Financial 
Assistance  Agreements,"  published  on 
July  24,  2003  at  68  FR  43824.  These 
public  hearings  will  he  held  during  the 
180-day  public  comment  period  for  the 
proposed  rule,  which  ends  on  January 
20,  2004.  EPA  will  publish  information 
concerning  additional  public  hearings 
during  the  comment  period  when  that 
information  becomes  available. 

EPA  also  will  hold  meetings  with 
Tribal  ofhcials/representatives  diiring 
the  180-day  public  comment  period. 
EPA  will  publish  information 
concerning  such  Tribal  hearings  when  - 
that  information  becomes  available. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
for  hearing  dates. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  addresses. 
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FOR  RIRTNER  MFORMATION  CONTACT: 
Mark  Gordon,  Attorney  Advisor,  at  (202) 
564-5951,  Kiunberly  Patrick,  Attorney 
Advisor,  at  (202)  564-5386.  or  David 
Sutton.  Deputy  Director  at  (202)  564- 
4444,  Office  of  Small  and  Disadvantaged 
Business  UtilizatiSn,  U.S. 
Envirownent^l  Protection  Agency,  Mail 
Code  1230A.  Ariel  Rios  Bnilding,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460. 
SUPPtEMENTARY  INFORMATKXI:  EPA 
published  its  proposed  rule  for 
Participation  by  Disadvantage  Business 
Enterprises  in  Procurement  imder 
Environmental  Protection  Agency  (EPA) 
Financial  Assistance  Agreements  on 
JuW24,  2003  at  68  FR  43824. 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OA-2002-0001.  The  proposed  rule 
and  supporting  materials  are  available 
for  public  viewing  at  the  Office  of 
Environmental  Information  Docket  in 
the  EPA  Docket  Center  (EPA/DC),  EPA 
West,  Room  B102, 1301  Constitution  ^ 
Ave.,  NW.,  Washington,  DC.  The  EPA ' 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  is  (202) 
566-1752.  An  electronic  version  of  the 
public  docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search,"  and 
then  key  in  docket  identification 
number  OA-2002-0001. 

You  may  access  this  Federal  Register 
document  electronically  through  &e 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epaj'ov/fedrgstr. 

Dates:  The  public  hearings  addressed 
by  this  Federal  Register  Ihroposal  are 
scheduled  as  follows: 

1.  September  23,  2003,  9  a.m.  to  5  p.m., 
Philadelphia,  Pennsylvania. 

2.  September  24,  2003,  9  a.m.  to  5  p.m., 
Boston,  Massachusetts. 

3.  October  22,  2003, 9  a.m.  to  5  p.m., 
Atlanta,  Georgia. 

4.  November  13,  2003,  9  a.m.  to  5  p.m., 
Seattle,-  Washington. 

5.  November  18,  2003,  9  a.m.  to  5  p.m., 
Dallas,  Texas. 

6.  January  13,  2004,  9  a.m.  to  5  p.m., 
Chicago,  Illinois. 

7.  January  20,  2004,  9  a.m.  to  5  p.m., 
San  Francisco,  California. 


Addresses:  The  hearings  will  be  held 
at  the  follow]  ag  locations: 

1.  Departmei^  of  Housing  and  Urban 
Development,  Wanamaker  Building, 
Training  cinter  Rooms  lOA/B,  100 
Penn  Squaie  East,  Philadelphia, 
Pennsylvania  19107-3380. 

2.  Faneuil  H^l.  1  Faneuil  Hall  Square, 
Boston,  Maissachusetts  02109. 

3.  Sam  Nunn  Atlanta  Federal  Center, 
2nd  Floor,  ponference  Rooms  B  &  C, 
61  Forsyth  {Street,  Atlanta,  Georgia 
30303-8960. 

4.  Jackson  Federal  Building,  North 
Auditorium,  915  Second  Avenue, 
Seattle,  Washington  98101. 

5. 1445  Ross  Avenue,  12th  Floor 
Conference  Room,  Dallas,  Texas 
75202-273^. 

6.  Metcalfe  F(  ideral  Building,  Room  331, 
77  West  Ja(  kson  Boulevard.  Chicago, 
Illinois  60e  [)4-3507. 

7.  First  Floor  Conference  Room,  75 
Hawthorne  Street,  San  Francisco, 
California  { 4105. 

Dated:  Septe|nber  12,  2003. 
Thomas  J.  Gib4on, 
ChlefofStaff. 
[FR  Doc.  03-23b53  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  654  0-SO-P 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

[NO  106-20032  5(b);  FRL-7558-8] 

Approval  an<  Promulgation  of 
Implementati  vn  Plans  North  Carolina: 
Miscellaneous  Revisions  to  the  North 
Carolina  Stale  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPAj. 
ACTION:  Proposed  rule. 

SUMMARY:  Thi  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  North 
Carolina  on  4pril  4,  2003,  for  the 
purpose  of  establishing  revisions  to 
Volatile  Organic  Compounds  and  other 
miscellaneou ;  revisions.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 
revision  as  a  ^ect  foial  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  Aidetailed  rationale  for  the 
approval  is  sot  forth  in  the  direct  final 
rule.  If  no  sigfiificant,  material,  and 
adverse  comiaents  are  received  in 
response  to  tl  is  rule,  no  further  activity 
is  contemplat  sd.  If  EPA  receives  adverse 
comments,  th  e  direct  final  rule  will  be 
withdrawn  ai  d  all  public  comments 


received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
dociunent  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  October  17,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Rosymar  De  La 
Torre  Colon,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street, 
SW.,  Atianta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in 
sections  I.B.I. i.  through  iii.  of  the 
SUPPLEMENTARY  INFORMATKM  section 
which  is  published  in  the  Rules  section 
of  this  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosymar  De  La  Torre  Colon,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-8965.  Ms.  De  La  Torre  Colon 
can  also  be  reached  via  electronic  mail 
at  delatoiTe.rosymai@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  August  28,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  AdndnistmtoT,  Region  4. 
[FR  Doc.  03-23581  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
[MO  195-1195;  FRL-7560-1] 

Approval  and  Promulgation  of 
Implementation  Plan  and  Operating 
Permits  Program;  State  of  Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

StiMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP)  and 
Operating  Permits  Program  revision 
submitted  by  the  state  of  Missouri  on 
May  12,  2003.  These  revisions,  which 
became  effective  on  April  30,  2003, 
correct  aU  deficiencies  described  in  the 
March  25,  2002,  Federal  Register  Notice 
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of  Deficiency.  Approval  of  these 
revisions  will  ensure  consistency 
between  the  state  and  Federally 
approved  rules  and  remove  the  potential 
imposition  of  sanctions  on  Missouri's 
pennitting  program. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  17,  2003. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Harriett  Jones, 
Environmental  Protection  Agency,  Air 
Permitting  and  Compliance  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101.  Electronic  comments  shovdd  be 
sent  either  to  Harriett  Jones  at 
jones.harriett@epa.gov  oi  to  http:// 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harriett  Jones  at  (913)  551-7730,  or  by 
e-mail  at  jones.harriett@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
final  rules  section  of  the  Federal 
Register,  EPA  is  approving  the  state's 
SIP  and  operating  plan  revisions  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  relevant  adverse 
comments  to  this  action.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  action.  EPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  be  severed  from  the  remainder 
of  the  rule,  EPA  may  adopt  as  final 
those  parts  of  the  rule  that  are  not  the 
subject  of  an  adverse  comment.  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 


Dated:  September  4,  2003. 
James  B.  Gulliford, 

Regional  Administrator,  Region  7. 

[FR  Doc.  03-23587  Filed  9-16-03;  8:45  am] 

nUJNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[No.  R803aSWI;  FRL-7560-3] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Colorado,  Montana,  Nortti 
Dakota,  South  Dakota,  Utah,  Wyoming; 
Control  of  Emisstons  From  Existing 
Commercial  and  industrial  Solid  Waste 
Incinerators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  conmiercial  and  industrial  solid 
waste  incinerator  lll(d)/129  plan  (the 
"plan")  submitted  by  North  Dakota's 
Department  of  Health  on  May  1,  2003. 
The  plan  was  submitted  to  fulfill 
requirements  of  the  Clean  Air  Act 
(CAA).  The  plan  establishes  emission 
limits,  monitoring,  operating,  and 
recordkeeping  requirements  for 
commercial  and  industrial  solid  waste 
incinerator  (CISWI)  units  for  which 
construction  commenced  on  or  before 
November  30,  1999.  EPA  is  also 
proposing  to  approve  negative 
declarations  submitted  by  Colorado's 
Department  of  Public  Health  and 
Environment  on  May  6,  2002;  Montana's 
Department  of  Environmental  Quality 
on  January  28,  2002;  South  Dakota's 
Department  of  Environment  and  Natural 
Resources  on  February  28,  2002;  Utah's 
Department  of  Environmental  Quality 
on  April  23,  2002;  Wyoming's 
Department  of  Environmental  Quality 
on  December  16,  2002. 

DATES:  Written  comments  must  be 
received  in  writing  on  or  before  October 
17,  2003. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR,  Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  (Part  (I)(B)(l)(i) 
through  (iii)  of  the  Supplementary 
Information  section)  described  in  the 
direct  fined  rule  which  is  located  in  the 
Rules  Section  of  this  Federal  Register. 


Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  Monday  through  Friday.  8 
a.m.  to  4  p.m.,  excluding  Federal 
holidays,  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466. 
Copies  of  the  dociunents  relevant  to 
each  respective  State  action  are 
available  for  public  inspection  at  the 
Colorado  Department  of  Public  Health 
and  Environment,  Air  Pollution  Control 
Division,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado  80246-1530; 
Montana  Department  of  Environmental 
Quality,  Air  and  Waste  Management 
Biueau,  1520  E.  6th  Avenue,  Helena, 
Montana  59620;  North  Dakota  State 
Department  of  Health,  Division  of 
Environmental  Engineering,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota  58506;  South  Dakota  Department 
of  Environmental  and  Natural 
Resources,  Air  Quality  Program,  Joe 
Foss  Building,  523  East  Capitol,  Pierre. 
South  Dakota  57501;  Utah  Department 
of  Environmental  Quality,  Division  of 
Air  Quality,  150  North  1950  West,  Salt 
Lake  City,  Utah  84114;  and  Wyoming 
Department  of  Environmental  Qusdity, 
Air  Quality  Division,  122  W.  25th     • 
Street,  Cheyenne,  WY  82002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kaithleen  Paser,  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466, 
303-3 1 2-6526 ,  paser. kathleen@epa .gov. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  2.  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

(FR  Doc.  03-23750  Filed  9-16-03;  8:45  am] 

BILLING  CODE  65G0-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[No.  R803NDT5REV;  FRL-75G0^] 

Clean  Air  Act  Approval  of  Revisions  to 
the  Operating  Permits  Program  in 
North  Dakota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 
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summary:  EPA  is  proposing  to  approve, 
as  a  revision  to  North  Dakota's  title  V  air 
operating  permits  program,  a  proposed 
amendment  to  North  Dakota's  definition 
of  "major  source"  in  response  to  recent 
amendments  to  the  definition  of  "major 
source"  in  the  operating  permit 
regulations. 

DATES:  Written  comments  must  be 
received  in  writing  on  or  before  October 
17.  2003. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  8, 999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  (Part  (I)(B)(l)(i) 
through  (iii)  of  the  SUPPLEMENTARY 
INFORMATION  section)  described  in  the 
direct  final  rule  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  Monday  through  Friday,  8 
a.m.  to  4  p.m.,  excluding  federal 
Holidays,  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
300.  Denver,  Colorado  80202-2466. 
Copies  of  the  documents  relevant  to  this 
action  are  also  available  for  public 
inspection  at  the  North  Dakota  State 
Department  of  Health,  Division  of 
Environmental  Engineering,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota  58506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Paser,  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Envirotunental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466, 
303-312-6526,  paser.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Elated:  September  3,  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

[FR  Doc.  03-23752  Filed  9-16-03;  8:45  am) 

BILLING  COOE  6S60-50-P 


FEDERAL  C< 
COMMISSIOl 


IMMUNICATIONS 


47  CFR  Part  73 

[DA  03-2763,  flB  Docket  No.  03-193,  RM- 
10768] 

Digital  Teiev|sion  Broadcast  Service; 
Hobbs,  NM 

AGENCY:  Fed«  ral  Communications 
Commission. 

ACTION:  Propi  ised  rule. 


SUMMARY:  Th  J  Commission  requests 
comments  on  a  petition  filed  by  Eastern 
New  Mexico  Jniversity  requesting  the 
allotment  of  ETV  channel  *47  to  Hobbs, 
New  Mexico,  as  the  community's 
second  local  3TV  service.  DTV  Channel 
*47  can  be  al  otted  to  Hobbs  in 
compliance  with  the  minimum 
geographic  sj  acing  requirements  of 
§  73.623(d)  ajid  the  principle 
community  c  average  requirements  of 
§  73.625(a)  at  reference  coordinates  323- 
45-20  N.  and  103-11-09  W. 
DATES:  Comn  ents  must  be  filed  on  or 
before  Octob(  r  27  ,  2003,  and  reply 
comments  on  or  before  November  12, 
2003. 

ADDRESSES:  1  he  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  lule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Fiang  of  Documents  in  Rule 
Making  Procdjedings,  GC  Docket  No.  97- 
113  (rel.  AprU  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  aommercial  overnight 
cornier,  or  by  first-class  or  overnight 
U.S.  Postal  S«  rvice  mail  (although  we 
continue  to  e:  [perience  delays  in 
receiving  U.S  Postal  Service  mail).  The 
Conmiission'i ;  contractor,  Vistronix, 
Inc.,  will  rece  ive  hand-delivered  or 
messenger-de  [ivered  paper  filings  for 
the  Commissi  on's  Secretary  at  236 
Massachusett !  Avenue,  NE.,  Suite  110, 
Washington.  X;  20002.  The  filing  hoins 
at  this  locatic  a  are  8  a.m.  to  7  p.m.  All 
hand  deliveri  3s  must  be  held  together 
with  rubber  b  smds  or  fasteners. Any 
envelopes  mi  st  be  disposed  of  before 
entering  the  I  ullding.  Conunercial 
overnight  mall  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitoj  Heights,  MD  20743.  U.S. 
Postal  Servic(  i  first-class  mail.  Express 
Mail,  and  Pffi  >rity  Mail  should  be 
addressed  to  445  12th  Street  SW. 
Washington,  )C  20554.  All  filings  must 
be  addressed  :o  the  Commission's 
Secretary,  Of  ice  of  the  Secretary, 
Federal  Comi  lunications  Conunission, 
Washington,  p.C.  20554.  In  addition  to 


filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Todd  D.  Gray,  Dow,  Lohnes 
&  Albertson,  PLLC,  1200  New 
Hampshire  Avenue,  NW,  Suite  800, 
Washington,  DC  20036  (Counsel  for 
Eastern  New  Mexico  University). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTAflY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-193,  adopted  August  !28,  2003,  and 
released  September  4,  2003.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  tbe  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,Room  CY-A257, 
Washington,  DC,  20554.  This  doctunent 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint®aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice  ' 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  coiut 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  chaimel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47   . 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conmiission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART 73— RADIOBROADCAST   ^ 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  foUowsr 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.622    [AtnMKtod] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
New  Mexico,  is  amended  by  adding 
DTV  channel  *47  at  Hobbs. 
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Federal  Communicatiesis  Coaunission. 

Baibara  A.  Kreisman, 

Chief,  Video  Division.  Media  Bureau. 

[FR  Doc.  03-23631  Filed  9-16-03;  8:45  am] 

BOJJNG  CODE  6n2-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  16 
FUN  1018-AT49 

Review  of  Information  Concerning 
Bigtiead  Carp  [Hypophthalmlchthys 
noUlls) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  is  reviewing  available  economic 
and  biological  information  on  bighead 
carp  {Hypophthalmichthys  nobilis)  for 
possible  addition  of  that  species  to  the 
list  of  injurious  wildlife  under  the  Lacey 
Act.  The  importation  and  introduction 
of  bighead  carp  into  the  natural 
ecosystems  of  the  United  States  may 
pose  a  threat  to  agricultme,  horticulture, 
forestry,  the  health  and  welfare  of 
human  beings,  and  the  welfare  and 
survival  of  wildlife  and  wildlife 
resoinces  in  the  United  States.  Listing 
bighead  carp  as  injurious  would 
prohibit  their  importation  into,  or 
transportation  between,  the  continental 
United  States,  the  District  of  Columbia, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 
the  United  States,  with  limited 
exceptions.  This  notice  seeks  conunents 
firom  the  public  to  aid  in  determining  if 
a  proposed  rule  is  warranted. 
DATES:  Comments  must  be  submitted  on 
or  before  November  17,  2003. 

ADDRESSES:  Comments  may  be  mailed 
or  sent  by  fax  to  the  Chief,  Division  of 
Environmental  Quality,  U.S.  Fish  and 
Wildlife  SCTvice,  4401  North  Fairfax 
Drive.  Suite  322,  Arlington,  VA  22203; 
fax  (703)  358-1800.  You  may  s&nd 
comments  by  electronic  mail  (e-mail)  to: 
BigheadCarp@fws.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT:  Kari 
Duncan,  Division  of  Environmental 
Quality,  Branch  of  Invasive  Species  at 
(703)  358-2464  or 
kari_duncan@fws.gov. 

SUPPLEMENTARY  INFORMATION:  On 
October  16,  2002,  the  U.S.  Fish  and 
Wildlife  Service  received  a  petition 


requesting  that  bighead  carp,  black  carp, 
and  silver  carp  be  considered  for 
inclusion  in  the  injurious  wildlife 
regulations  pinsuant  to  the  Lacey  Act. 
The  petitioners  expressed  concern  that 
bighead  carp  coidd  invade  the  Great 
Lakes  from  the  Mississippi  River  basin, 
where  they  are  established,  through  a 
manmade  ship  and  sanitary  canal.  The 
petitioners,  25  members  of  Congress 
representing  the  Great  Lakes  region,  are 
concerned  that  bighead  carp,  because 
they  are  voracious  eaters,  may  impact 
food  supplies 'available  to  native 
fisheries  in  the  Great  Lakes,  which  are 
already  struggling  against  other  invasive 
species.  The  petitioners  also  noted  that 
the  Great  Lakes  fisheries  are  valued  at 
approximately  $4  billion,  and  resource 
managers  have  spent  decades  trying  to 
restore  and  protect  them. 

Bighead  carp  are  native  to  southern 
and  central  China.  They  feed  on 
plankton  and  prefer  large  river  habitats. 
They  can  grow  to  maximum  lengths  of 
about  58  inches  and  reach  sexu^ 
maturity  at  about  21.6  inches.  In  Asia, 
bighead  carp  typically  spawn  between 
April  and  June,  and  they  often  migrate 
upstream  to  spawn. 

Bighead  carp  were  imported  into  the 
United  States  in  1972  by  a  fish  farmer 
who  wanted  to  use  them  in  combination 
with  other  phytoplankton-eating  fish  to 
improve  water  quality  and  increase  fish 
production  in  cultiu*  ponds  (Fuller,  et 
al,  1999).  They  have  been  used  in  many 
parts  of  the  world  as  food  fish.  Bighead 
carp  have  been  recorded  bom  within  or 
along  the  borders  of  at  least  18  States. 

The  Lacey  Act  (18  U.S.C.  42)  and  its 
implementing  regulations  in  50  CFR 
part  16  restrict  the  importation  into  or 
the  transportation  between  the 
continental  United  States,  the  District  of 
Columbia,  Hawaii,  the  Commonwealth 
of  Puerto  Rico,  or  any  territory  or 
possession  of  the  United  States  of  any 
species  of  wildlife,  or  eggs  thereof, 
determined  to  be  injiuious  or 
potentially  injurious  to  certain  interests, 
including  those  of  agriculture, 
horticulture,  forestry,  the  health  and 
welfare  of  hiunan  beings,  and  the 
welfare  and  survival  of  wildlife  and 
wildlife  resources  in  the  United  States. 
However,  injurious  wildlife  may  be 
imported  by  permit  for  zoological, 
educational,  medical,  or  scientific 
purposes  in  accordance  with  permit 
regulations  at  50  CFR  16.22.  or  by 
Federal  agencies  without  a  permit  solely 
for  their  own  use.  If  the  process  initiated 
by  this  notice  results  in  the  addition  of 
bighead  carp  to  the  list  of  injurious 
wildlife  contained  in  50  CFR  part  16, 
their  importation  into  the  United  States 
would  be  prohibited  except  under  the 


conditions,  and  for  the  piuposes, 
described  above. 

This  notice  solicits  economic, 
biological,  or  other  information 
concerning  bighead  carp.  The 
information  will  be  used  to  determine  if 
the  species  is  a  threat,  or  potential 
threat,  to  those  interests  of  the  United 
States  delineated  above,  and  thus 
warrants  addition  to  the  list  of  injurious 
wildlife  in  50  CFR  16.13. 

Public  Comments  Solicited 

Please  send  comments  to  Chief, 
Division  of  Environmental  Quality,  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive,  Suite  322,  Arlington.  VA 
22030.  Comments  may  be  hand- 
delivered  to  the  above  address  or  faxed 
to  (703)  358-1800.  If  you  submit 
comments  by  e-mail,  please  submit 
comments  as  an  ASCD  file  format  and 
avoid  the  use  of  special  characters  and 
encryption.  Please  include  "Attn:  [RDM 
1018-AT49]"  and  your  name  and  return 
address  in  yoin  e-mail  message.  Please 
note  that  this  email  address  will  be 
closed  at  the  termination  of  this  public 
comment  period. 

Oin  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  irom 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  woiild  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoin  name  and/or 
address,  you  must  state  this 
prominendy  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We  ■ 
will  make  all  submissions  firom 
organizations  or  businesses,  and  frt)m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Authority:  This  notice  is  issued  under  the 
authority  of  the  Lacey  Act  (18  U.S.G.  42). 

Dated:  September  10.  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish,  Wildlife  and 
Parks. 

[FR  Doc.  03-23745  Filed  9-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Dociwt  No.  030906222-3222^)1 ;  I.D. 
051603C] 

MN  0648-AQ6S  < 

Atlantic  Highly  Migratory  Species 
(HMS);  Recreational  Atlantic  Blue  and 
White  Martin  Landings  Limit; 
Clarification  of  Recreetional  HMS 
Reporting  Requirements 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments;  public  hearings. 

SUMMARY:  NMFS  proposes  this  rule  to 
amend  the  regulations  governing 
Atlantic  HMS  recreational  fisheries  in 
order  to  implement  recommendations 
adopted  by  the  International 
X^ommission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT),  and  to  achieve 
consistent  recreational  reporting 
requirements  for  Atlantic  highly 
migratory  species.  This  rule  proposes  to: 
establish  an  aimual  domestic  landing 
limit  of  250  Atlantic  blue  and  white 
marlin,  combined;  establish  procedures 
to  carry  forward  overages  and  imderages 
of  the  marlin  landings  limit  to 
subsequent  years;  implement 
management  measures  to  ensure  that  the 
annual  domestic  Atlantic  marlin 
landing  limit  is  not  exceeded;  and, 
clarify  regidations  by  specifying  that  the 
owner  of  a  vessel  permitted,  or  required 
to  be  permitted,  in  the  Atlantic  HMS 
Angling  or  Atlantic  HMS  Charter/ 
Headboat  category  is  required  to  report 
recreational  landings  oT  Atlantic  bluefin 
tuna,  billfish,  and  swordfish.  The 
purpose  of  these  proposed  actions  is  to 
comply  with  ICCAT  recommendations, 
improve  upon  the  management  and 
conservation  of  Atlantic  HMS,  and 
establish  consistent  HMS  recreational 
reporting  requirements  to  facilitate 
enforcement. 

DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  5 
p.m.  E.S.T.  on  October  24.  2003.  NMFS 
will  hold  public  hearings  from  October 
1,  2003,  through  October  15,  2003. 
ADDRESSES:  Comments  on  the  proposed 
rule  may  be  submitted  by  mail  to  the 
HMS  Management  Division,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Comments  may  also  be  sent  via 
facsimile  (fax)  to  301-713-1917.  Please 
mark  the  outside  of  the  envelope 


"Comments  c  n  Proposed  Recreational 
Billfish  Rule.  '  Comments  will  not  be 
accepted  via  e-mail  or  via  the  internet. 

Copies  of  tie  Draft  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  for  this  proposed  rule  may  be 
obtained  froi^  the  Highly  Migratory 
Species  Management  Division,  1315 
East-West  Hi^way,  Silver  Spring,  MD 
20910.  The  E  WRIR  is  also  available  on 
the  HMS  Mai  agement  Division  website 
at  www.nmfs,  noaa.gov/sfa/hmspg.htm}. 
FOR  FURTHER  NFORMAT10N  CONTACT: 
Russell  Dunn  or  Richard  A.  Pearson  at 
727-570-544F. 

SUPPLEMENTARY  INFORMATION:  Atlantic 
billfish  (including  blue  marlin,  white 
marlin,  sailfiah,  and  spearfish)  are 
managed  und  er  Amendment  One  to  the 
Atlantic  Billf  sh  Fishery  Management 
Man  (Atlanti(  Billfish  FMP).  North 
Atlantic  tuna  i,  swordfish  and  sharks  are 
managed  under  the  Fishery 
Management  Plan  for  Atlantic  Tunas, 
Swordfish,  add  Sharks  (HMS  FMP).  The 
FMPs  are  implemented  under  the 
authority  of  Uie  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnus(jn-Stevens  Act)  at  50  CFR 
part  635.  In  addition,  billfish,  swordfish, 
and  tunas  arej  managed  internationally 
by  the  Intemi  tional  Commission  for  the 
Conservation  fof  Atlantic  Tunas  (ICCAT), 
to  which  the  United  States  is  a 
contracting  p  irty.  The  Secretary  of 
Commerce  ha  s  the  responsibility,  under 
the  Atlantic  1  unas  Convention  Act 
(ATCA),  to  pi  omulgate  regulations  as 
necessary  anc  appropriate  to  implement 
ICCAT  recom  mendations. 

Atlantic  Blue  and  White  Marlin  Stock 
Status  and  M  magement  History 

The  most  n  cent  stock  assessment  for 
At' antic  blue  marlin,  conducted  in  2000 
by  ICCAT's  S  anding  Committee  for 
Research  and  Statistics  (SCRSl, 
indicated  that  total  Atlantic  blue  marlin 
stock  abundai  ice  is  at  approximately  40 
percent  of  the  biomass  needed  to 
support  maxi  niun  sustainable  yield 
(Bnuy),  and  thi  it  the  ciuxent  fishing 
mortality  rate  is  approximately  four 
times  higher  than  that  which  would 
allow  achievement  of  the  maximum 
sustainable  yfeld  (Fmsy)-  The  SCRS 
recommended  that  ICCAT  take 
additional  steps  to  reduce  the  catch  of 
blue  marlin  al  much  as  possible. 

The  SCRS  qonducted  a  stock 
assessment  fo^  white  marlin  in  2002. 
The  2002  assessment  concluded  that 
white  marlin  fare  overfished  and  that 
overfishing  continues  to  occur.  Relative 
white  marlin  piomass  (Baooi/Bmsy)  is 
approximate!  r  0.12  and  relative  fishing 
mortality  (Fm  xv'Fmsy)  is  approximately 
8.28. 


At  its  November,  2000  meeting, 
ICCAT  developed  a  two-phased 
rebuilding  plan  for  Atlantic  blue  and 
white  marlin  (ICCAT  Recommendation 
00-13).  Phase  One  of  the  Atlantic 
marlin  rebuilding  plan  required  that 
countries  capturing  marlin  in 
commercial  fisheries  reduce  Atlantic 
blue  marlin  landings  by  50  percent  and 
white  marlin  landings  by  67  percent 
fi-om  1999  levels.  As  part  of  the 
rebuilding  program,  the  United  Stateis 
agreed  to  limit  annual  landings  by  U.S. 
recreational  fishermen  to  250  Atlantic 
blue  and  white  marlin,  combined,  for 
2001  and  2002,  and  to  maintain 
regulations  that  have  prohibited  the 
retention  of  marlins  by  U.S.  pelagic 
longline  fishermen  since 
implementation  of  the  1988  Atlantic 
Billfish  FMP. 

In  2002,  ICCAT  amended  Phase  One 
of  the  Atlantic  marUn  plan  by  extending 
the  rebuilding  plan  through  2005 
(ICCAT  Recommendation  02-13). 
ICCAT  also  specified  that,  through  2005 
(Phase  One),  the  annual  amount  of  blue 
marlin  that  can  be  harvested  and 
retained  by  foreign  pelagic  longline  and 
purse  seine  vessels  must  be  no  more 
than  50  percent  of  the  1996  or  1999 
landing  levels,  whichever  is  greater.  For 
white  marlin,  the  annual  amount  that 
can  be  harvested  and  retained  by  foreign 
pelagic  longline  and  purse  seine  vessels 
must  be  no  more  than  33  percent  of  the 
1996  or  1999  landing  levels,  whichever 
is  greater.  ICCAT  recommended  that  all 
blue  and  white  marlin  brought  to 
pelagic  longline  and  pvirse  seine  vessels 
alive  be  released  in  a  manner  that 
maximizes  their  survival.  These 
provisions  do  not  apply  to  marlin  that 
-  are  dead  when  brou^t  alongside  the 
vessel  and  that  are  not  sold  or  entered 
into  commerce. 

The  SCRS  intends  to  conduct  new 
stock  assessments  for  Atlantic  blue  and 
white  marlin  in  2005  and  to  evaluate 
stock  recovery  options,  taking  into 
accoimt  the  new  stock  assessments,  any 
new  information,  and  any  reevaluation 
of  historical  catch  and  effort  data.  Based 
upon  the  SCRS  assessment  and 
evaluation,  ICCAT  will  develop  and 
adopt  additional  programs  in  2005  to 
rebuild  Atlantic  marlin  stocks  to  B^y.  if 
necessary. 

Recent  U.S.  Recreational  Atlantic 
Marlin  Fishery  Management  Actions 

To  facilitate  compliance  with  Phase  I 
of  the  ICCAT  billfish  rebuilding  plan, 
NMFS  implemented  regulations,  which 
became  effective  in  March  2003, 
requiring:  (1)  an  Atlantic  HMS 
recreational  Angling  category  permit 
(December  18,  2002;  67  FR  77434);  and, 
(2)  mandatory  self-reporting  of  all  non- 
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tournament  recreational  landings  of 
Atlantic  marlins,  sailfish,  and  swordfish 
(January  7.  2003;  68  FR  711).  These  new 
requirements,  in  conjimction  with 
existing  mandatory  billfisfa  tournament 
registration  and  toiunament  reporting 
through  the  Recreational  Billfish  Survey 
(RBS),  will  enable  the  United  States  to 
monitor  more  accurately  recreational 
landings  of  Atlantic  marlins,  sailfish, 
and  swordfish.  They  are  expected  to 
provide  essential  information  to  help 
gauge  billfish  fishing  efi^ort,  recreational 
landings,  and  U.S.  compliance  with 
ICCAT  Recommendations  00-13  and 
02-13. 

Proposed  Atlantic  Blue  and  White 
Marlin  250-Fish  Landing  Limit 

The  primary  issue  for  the  United 
States  resulting  fit)m  ICCAT 
Recommendation  00-13  is  to  determine 
an  appropriate  management  strategy  to 
ensiue  compliance  with  an  annual  limit 
of  250  Atlantic  blue  and  white  marlin, 
combined,  through  2005.  In  addition,  it 
is  necessary  to  develop  a  methodology 
to  implement  ICCAT  Reconunendation 
00-14  which  specified  that,  for  any 
species  under  catch  limit  management, 
underages/overages  fi'om  one  year  may 
be  added  to/must  be  subtracted  from  the 
catch  limit  of  the  management  period 
immediately  eifter  or  one  year  after  that 
year,  unless  any  other  recommendation 
dealing  with  overages/underages  takes 
precedence.  These  ICCAT 
recommendations  have  not  yet  been 
codified  by  the  United  States.  Therefore, 
this  rule  proposes  to  establish  a  250- 
fish  annual  Atlantic  marlin  landing 
limit  with  a  carryover  provision  for 
landings  above/below  the  limit 
(beginning  with  overages  or  underages 
from  the  2003  fishing  year  and 
adjustments  made  in  the  2004  fishing 
year),  and  to  implement  regulations  that 
will  ensure  compliance  with  the  annual 
landing  Umit. 

In  the  EA/RIR  for  this  proposed  rule, 
NMFS  analyzed  five  alternatives  to 
implement  a  250-fish  annual  marlin 
landing  limit,  and  to  ensure  compliance 
with  the  limit.  They  were  selected  to 
provide  a  maximum  range  of 
alternatives.  The  alternatives  included: 
(1)  a  Ho-action  alternative  (i.e.,  status 
quo);  (2)  a  year-roimd  catch  and  release 
marlin  fishery;  (3)  a  catch  and  release 
fishery  upon  achieving  the  landing  limit 
for  the  remainder  of  the  fishing  year 
(through  May  31);  (4)  an  increase  in 
Atlantic  blue  and  white  marlin 
minimum  fish  sizes,  if  necessary,  upon 
landing  80  percent  of  the  limit  (which 
would  be  effective  for  the  remainder  of 
the  fishing  year),  and  with  a  backstop 
catch  and  release  only  fishery  if  100 
percent  of  the  annual  limit  is  achieved 


:  and.  (5)  a  mandatory  landings  tag 
program  whereby  250  tags  would  be 
issued,  and  only  tagged  fish  could  be 
landed.  Under  each  alternative,  the 
carryover  provision  would  apply, 
meaning  that  landings  above  the  limit  in 
a  given  fishing  year  (beginning  in  2003) 
would  be  deducted  fixim  the  limit  in  a 
subsequent  fishing  year  (beginning  in 
2004).  and  underages  of  the  limit  from 
a  given  fishing  year  (beginning  in  2003) 
could  be  added  to  the  limit  in  a 
subsequent  fishing  year  (beginning  in 
2004). 

To  ensiu«  compliance  with  the  ICCAT 
recommendations  and  to  minimize  any 
adverse  economic  impacts  on  U.S. 
charter/headboat  operators  and  other 
recreational  fishers,  NMFS  is  proposing 
to  implement  die  alternative  that  would 
increase  Atlantic  marlin  minimiun  fish 
sizes  for  the  remainder  of  the  fishing 
year,  if  necessary,  when  80  percent  of 
the  limit  is  landed,  or  projected  to  be 
landed.  Specifically,  the  proposed 
measures  would  maintain  existing 
regulations  until  80  percent  of  landing 
limit  is  projected  to  be  landed.  At  that 
point,  Atlantic  blue  and  white  marlin 
minimum  fish  sizes  would  be  increased 
for  the  remainder  of  the  fishing  year,  if 
necessary,  to  an  appropriate  length 
whereby  the  landing  limit  would  be 
achieved,  but  not  exceeded.  If  the 
landing  limit  is  not  projected  to  be 
achieved  by  the  close  of  the  fishing  year, 
then  minimum  fish  sizes  may  not  need 
to  be  increased.  As  a  preventive 
backstop,  if  the  miniiniim  size  increase 
fails  to  keep  landings  below  the  250- 
fish  limit,  the  marlin  fishery  would 
become  catch  and  release  from  the  date 
the  250-fish  limit  is  achieved  until  the 
end  of  the  fishing  year.  Because  AUantic 
marlin  occur  predominantly  in  Federal 
waters,  this  proposed  rule  includes  a 
rebuttable  presumption  that  any 
Atlantic  marlin  landed  were  taken 
seaward  of  the  inner  boimdary  of  the 
U.S.  Atlantic  Exclusive  Economic  Zone 
(EEZ). 

NMFS  believes  that  the  proposed 
measures  have  the  highest  probability  of 
keeping  within  the  landing  limit,  while 
still  allowing  marlin  landings  for  the 
entire  duration  of  the  fishing  year.  This 
is  especially  important  for  areas  where 
fishing  activity,  including  toiunaments, 
occurs  later  in  the  fishing  year.  While 
those  areas  could  be  adversely  impacted 
by  increased  minimum  sizes,  the 
impacts  are  expected  to  be  less  severe 
than  a  total  prohibition  on  landings.  It 
is  important  to  emphasize  that,  based 
upon  the  RBS  (which  monitors 
tournament  landings),  the  United  States 
has  been  below  the  proposed  landing 
limit  for  the  past  several  fishing  years. 
Although  the  magnitude  of  non- 


toiunament  landings  is  currenUy 
unknown,  it  is  very  possible  that  the 
overall  aimual  250-fish  landing  limit 
will  not  be  achieved.  If  that  is  the  case. 
NMFS  has  the  option,  imder  the 
proposed  measures,  to  take  no  action 
when  80  percent  of  landing  limit  is 
achieved,  if  projections  indicate  that 
100  percent  of  the  limit  will  not  be 
reached  before  the  end  of  the  fishing 
year.  Any  minimiun  size  increase  would 
filed  with  the  OfGce  of  the  Federal 
Register  at  least  14  days  prior  to  the 
effective  date  of  any  adjustment.  NMFS 
will  notify  constituents  of  the 
adjustment  through  contact  with  HMS 
AP  members,  recreational  fishing 
publications,  and  through  the  use  of  the 
HMS  fax  network 'and  HMS  internet 
website. 

Clarification  of  HMS  Recreational 
Reporting  Requirements 

This  rule  also  proposes  to  clarify,  for 
enforcement  piuposes,  a  recreational 
reporting  requirement  for  billfish.  and 
swordfish  that  was  originally  specified 
in  a  January  7,  2003,  (68  FR  711)  final 
rule.  Inadvertently,  some  HMS 
regulations  currently  indicate  that 
anglers  are  required  to  call  in 
recreational  landings,  using  a  NMFS 
toll-free  number,  while  other 
regulations,  primarily  for  bluefin  tima, 
indicate  that  vessel  owners  are  required 
to  report.  The  regulatory  language  at 
§ 635.5(c)(2).  §  635.71(c)(6),  and 
§635.71(e)(15),  for  example,  indicates 
that  anglers  are  required  to  report  all 
non-tournament  landings  of  billfish  and 
swordfish  to  NMFS.  Also,  §  635.71(b)(6) 
indicates  that  anglers  are  required  to 
report  landings  of  bluefin  tima. 
However.  §  635.5(c)(ll  indicates  that 
owners  of  vessels  permitted,  or  required 
to  be  permitted,  in  the  Atlantic  HMS 
Angling  or  Atlantic  HMS  Charter/ 
Headboat  category  must  report  bluefin 
tima  landings  that  are  under  the  Angling 
category  quota  designated  at  §  635.27(a). 

This  proposed  rule  would  specify  that 
owners  of  vessels  permitted,  or  required 
to  be  permitted,  in  the  Atlantic  HMS 
Angling  or  Atlantic  HMS  Charter/  . 
Headboat  category  must  report  landings 
of  bluefin  ttma  under  the  Angling 
category,  and  that  owners  of  vessels 
permitted,  or  required  to  be  permitted, 
in  the  Atlantic  HMS  Angling  or  Adanttc 
HMS  Charter/Headboat  category  must 
report  all  non-tournament  recreational 
landings  of  billfish  and  swordfish. 
Permits  under  the  AUantic  HMS 
Angling  category  and  the  AUantic  HMS 
Charter/Headboat  category  are  issued  to 
vessel  owners.  Therefore,  the 
requirement  to  report  landings  should 
logically,  and  for  enforcement  purposes, 
be  similarly  incumbent  upon  owners  of 
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vessels  permitted,  or  required  to  be 
permitted,  in  the  Atlantic  HMS  Angling 
or  Atlantic  HMS  Charter/Headboat 
category. 

MeeUog  Locations,  Dates,  and  Times 

1.  Wednesday,  October  1,  2003-Destin, 
FL,  7-9  p.m. 
Destin  Community  Center 
101  Stahlman  Avenue 
Destin,  FL  32541 
■   2.  Tuesday,  October  7,  2003-Kill  Devil 
\  Hills,  NC,  7-9  p.m. 

Ramada  Inn/Outer  Banks  Resort  and 
Conference  Center 

1701  Virginia  Dare  Trail 
Kill  Devil  Hills.  NC  27948 

3.  Wednesday,  October  8,  2003-Ocean 
City.  MD,  7-9  p.m. 

Ocean  Qty  Coimcil  Chambers 
301  Baltimore  Avenue 
Ocean  City,  MD  21842 

4.  Tuesday,  October  14,  2003-Miami, 
FL,  7-9  p.m. 

University  of  Miami 

Rosenstiel  School  of  Marine  and 
Atmospheric  Sciences 

4600  Rickenbacker  Causeway 

Science  and  Administrative  Building, 
Room  103 

Miami,  FL  33149 

5.  Thursday,  October  16,  2003-Ponce. 
Puerto  Rico  7-9  p.m. 

Ponce  Holiday  Inn  ' 
3315  Ponce  By  Pass, 
Ponce,  PR  00728 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act,  16  U.S.C.  1801  et  seq.,  and  the 
Atlantic  Tunas  Convention  Act,  16 
U.S.C.  971  et  seq.  The  Assistant 
Administrator  (AA/for  Fisheries,  - 
NOAA,  has  preliminarily  determined 
that  the  regulations  contained  in  this 
proposed  nde  are  necessary  to 
implement  the  recommendations  of 
ICCAT  and  are  necessary  for  the 
management  of  Atlantic  HMS  fisheries. 

NMFS  prepared  a  draft  Environmental 
Assessment  (EA)  for  this  proposed  rule 
that  discusses  the  impact  on  the 
environment  of  this  rule.  The  AA  has 
preliminarily  concluded  that  there 
would  be  no  significant  impact  on  the 
human  environment  if  this  proposed 
rule  was  implemented.  The  EA  presents 
analyses  of  the  anticipated  impacts  of 
these  proposed  regulations  and  the 
other  alternatives  considered.  A  copy  of 
the  draft  EA  is  available  from  NMFS 
(see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

NMFS  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  that  describes 
the  economic  impact  this  proposed  rule, 


if  adopted.  Would  have  on  small 
entities.  A  description  of  the  action,  the 
purpose  and  ^eed  for  the  action,  and  the 
leg^  basis  ick  the  action  are  contained 
in  the  preamble  to  this  proposed  rule 
and  in  the  SIMMARY  section.  A  siunmary 
of  the  analysis  follows: 

Codificaticm  of  a  250-fish  annual 
Atlantic  martin  landing  limit  and 
implementation  of  compliance  measiu^s 
are  precautionary  steps  that  are  being 
proposed  to  comply  with  ICCAT 
Recommenditions  and  to  enhance 
conservation!  At  present,  NMFS 
believes  that  the  proposed  250-fish 
landing  limit  is  not  likely  to  be 
exceeded.  Tljis  is  based  upon  RBS  data 
(primarily  tournament  landings) 
indicating  that  191,  127,  97,  and  129 
Atlantic  martin  were  landed  during  the 
1999,  2000,  ioOl,  and  2002  (2002 
preliminary  data)  fishing  years, 
respectively.  Therefore,  adverse 
economic  impacts  are  not  expected 
under  any  of  jthe  alternatives,  except  for 
the  year-round  catch  and  release 
alternative.  Although  the  landing  limit 
is  not  presently  expected  to  be 
exceeded,  it  is  possible  for  documented 
landings  to  increase  in  the  futiire 
because  the  r^reational  marlin  fishery 
is  an  open  access  fishery  {i.e.,  no  limits 
on  entry)  and  because  new  recreational 
HMS  reporting  requirements  have 
recently  been  implemented. 

There  are  spveral  unknowns  that 
make  an  assessment  of  economic 
impacts  difficult  to  quantify.  These 
include  the  apsence  of  a  reliable 
estimate  of  tdtal  tournament  and  non- 
tournament  i^arlin  landings, 
imcertainty  regarding  the  nimiber  of 
marlin  fishermen,  and  uncertainty 
regarding  angler  behavior  in  a  catch  and 
release  only  j  Atlantic  marlin  fishery. 
Nevertheless  as  described  beloW,  the 
preferred  alte  m<itive  that  is  being 
proposed  is  epcpected  to  have  the  least 
adverse  economic  impact  on  small 
entities,  whil  i  simultaneously  achieving 
the  objective!  of  the  Magnuson-Stevens 
Act.  ATCA,  a  nd  relevant  ICCAT 
recommenda  ions. 

The  total  p  jpulation  of  recreational 
billfish  angle  rs  has  not  been  quantified. 
This  is  becau  >e  not  all  vessels 
possessing  H  \AS  Angling  category  and 
HMS  Charter  'headboat  permits 
participate  in  the  recreational  billfish 
fishery.  Man;  fish  primarily  for  tuna. 
For  purposes  of  analysis,  this  document 
assiuned  that  approximately  10,000 


vessels,  all  o 


which  are  considered 


small  entities,  could  be  affected  by  the 
proposed  Atlantic  marlin  actions. 
In  order  to  compare  the  relative 
economic  impact  of  the  proposed 
alternatives,  several  assumptions  were 
necessary.  Tl^ese  assumptions  are 


described  in  detail  in  the  EA/RIR 
prepared  pursuant  to  this  proposed  rule 
(see  ADDRESSES)  and  not  repeated  here. 
Also,  because  NMFS  has  no  data 
predicting  angler  behavior  under  a  catch 
and  release  scenario,  the  assumptions 
were  inferred  using  data  on  ciurent  and 
past  behavior  and,  in  general,  present 
worst  case  scenarios. 

As  described  earlier,  for  the  250-fish 
landing  limit  NMFS  analyzed  five 
alternatives,  including  the  no-action 
alternative. 

The  preferred  alternative  (Alternative 
id)  would  increase  marlin  minimum 
fish  sizes  when  80  percent  of  the 
landing  limit  is  projected  to  be 
achieved,  if  deemed  necessary.  Under  a 
worst  case  scenario  that  the  80  percent 
trigger  would  be  met  roughly  estimated 
around  October  15,  this  alternative 
could  potentially  result  in  a  reduction  of 
between  6  and  145  charter  trips,  in 
aggregate,  assiuning  that  charterboats 
would  cease  fishing  for  marlin  when  the 
minimum  size  increased.  This  would 
equate  to  an  annual  industry  wide  gross 
revenue  loss  of  between  $4,050  to 
$97,875.  NMFS  does  not  anticipate  that 
any  tomnaments  would  cease 
operations,  because  no  marlin-only 
toiunaments  are  known  to  occur  during 
the  projected  time  period  for  any  size 
increase  (October  15  to  May  31). 
Fmthermore,  many  toiunaments  that 
include  marlin  as  an  award  species 
already  specify  a  tournament  minimum 
size  that  is  greater  than  the  current  legal 
minimum  size  of  99  inches  (251.5  cm). 
If  250  marlin  are  landed,  even  with  the 
increased  size  limit,  then  any  negative 
economic  impacts  would  be  greater 
because  landings  would  then  have  to  be 
prohibited.  This  alternative  is  Intended 
to  allow  some  level  of  landings  for  the 
entire  duration  of  the  fishing  season, 
vdthout  having  to  resort  to  a  prohibition 
on  landings  [i.e.,  catch  and  release). 
Thus,  it  is  expected  to  minimize  adverse 
economic  impacts,  yet  be  consistent 
with  ICCAT  recommendations. 

The  no-action  alternative  (la)  would 
not  produce  any  negative  short-term 
economic  impacts,  however  it  is  not 
consistent  with  the  goals  and  objectives 
of  the  FMP  and  fails  to  ensiue 
compliance  with  ICCAT 
recommendations. 

Alternative  lb  (year-round  catch  and 
release  fishery)  could  potentially  result 
in  a  reduction  of  between  104  to  2,696 
charter  trips,  in  aggregate,  for  a  total 
annual  lost  revenue  of  between  $70,200 
and  $1.82  million.  Potentially.  10 
tournaments  could  cease  operations 
imder  this  alternative,  with  a  resulting 
total  annual  gross  revenue  loss  as  high 
as  $6  million. 
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Alternative  Ic  (catch  and  release 
when  250  marlin  landed)  could 
potentially  result  in  a  reduction  of 
between  2  to  47  charter  trips,  in 
aggregate,  for  a  total  annud  lost  revenue 
of  between  $1,350  and  $31,750.  This 
assumes  that  the  250  marlin  limit  is  met 
roughly  estimated  aroimd  May  15  and 
that  charterboats  would  cease  fishing  of 
the  fishery  became  all  catch  and  release. 
NMFS  does  not  expect  that  any 
toiunaments  would  be  cancelled, 
because  no  marlin-only  tournaments  are 
known  to  occur  during  the  projected 
time  period  for  any  closiu-e  (May  15- 
May  31).  However,  if  landings  patterns 
change  from  ciurent  patterns  and  result 
in  achievement  of  the  250  fish  limit 
earlier  in  the  fishing  year,  then  this 
alternative  could  create  sizeable 
negative  economic  impacts  on  charter 
vessels  and  billfish  tournaments, 
particularly  in  areas  where  fishing 
activity  occurs  later  in  the  fishing  year. 

Alternative  le  (landings  tag  program) 
would  be  expected  to  result  in  a 
reduction  of  between  103  and  2,671 
charter  trips  annually  with  a  potential 
decrease  in  total  gross  revenues  of 
between  $69,525  to  $1,802,925.  For 
tournaments,  this  alternative  could  be 
expected  to  result  in  the  cancellation  of 
up  to  10  toiunaments  with  an  economic 
impact  of  $6.0  million  dollars. 

With  regards  to  the  proposed 
recreational  reporting  requirements, 
only  two  alternatives  were  considered 
because  no  other  alternatives  would 
meet  the  stated  purpose  of  clarifying  the 
regulations  for  enforcement  purposes, 
and  making  the  regulations  consistent 
with  other  HMS  regulations.  The  no- 
action  alternative  would  not  produce 
any  negative  economic  impacts. 
However,  the  current  regulations  have 
created  some  confusion  in  the  regulated 
community  due  to  inconsistencies  with 
other  HMS  recreational  reporting 
requirements  which  require  the  vessel 
owner  to  report  (i.e.  bluefin  tuna 
landings  in  the  Angling  category). 
Furthermore,  because  vessel  permits  are 
issued  to  vessel  owners,  enforcement  is 
compromised  imder  this  alternative 
because  permit  sanctions  cannot  be 
used  as  a  potential  compliance 
mechanism.  Alternative  2b  (in  which 
vessel  owners  report)  would  not 
produce  any  negative  short-term 
economic  impacts.  The  toll-fi«e 
reporting  system  takes  less  than  3  to  5 
minutes  for  each  no-cost  report  and  an 
additional  3  to  5  minutes  for  a 
confirmation  call-back,  hi  addition,  this 
alternative  would  achieve  consistency 
in  recreational  HMS  reporting 
requirements  and  facilitate  enforcement. 
It  is  possible,  under  Alternative  2b,  that 
the  required  number  of  reports  would  be 


reduced,  because  only  one  report  from 
a  vessel  owner  would  be  required  for 
trips  that  land  more  than  one  fish  by 
several  different  anglers. 

This  rule  does  not  duplicate,  overlap, 
or  conflict  with  any  relevant  Federal 
rules.  None  of  the  alternatives 
considered  in  this  docimient  would 
result  in  additional  reporting,  record 
keeping,  compliance,  or  monitoring 
requirements  for  the  public. 

The  call-in  reporting  requirement  for 
recreational  non-tournament  landings 
was  previously  approved  under  0MB 
0648-0446.      . 

This  rule  contains  a  coUection-of- 
infonnation  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  OMB 
imder  control  number  0648-0446. 
Public  reporting  biuden  for  each 
landing  report  or  confirmation  call  is 
estimated  to  average  5  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Written  comments 
regarding  the  burden-hour  estimates  or 
other  aspects  of  the  coUection-of- 
information  requirements  contained  in 
this  rule  may  be  submitted  to  NMFS 
(see  ADDRESSES)  and  by  e-mail  to 

David Rostker@omb.eop.gov,  or  fax  to 

(202)  395-7285. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless    ' 
that  collection  of  information  displays  a 
currentiy  valid  OMB  Control  Number. 

List  of  Subiects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels. 
Foreign  relations,  Inteigovenunental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  September  11,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations.  National  Marine  Fisheries 
Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY" 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C: 
1801  et  seq. 

2.  hi  §635.5,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 


1635.5    RecordkMping  and  laportlng. 

***** 

(c)  *  *  ' 

(2)  Billfish  and  North  Atlantic 
Swordfish.  The  owner  of  a  vessel 
permitted,  or  required  to  be  permitted, 
in  the  Atlantic  HMS  Angling  or  Atlantic 
HMS  Charter/Headboat  category  must 
report  all  non-tournament  landings  of   - 
Atlantic  blue  marlin,  Atlantic  white 
marlin,  sailfish,  and  North  Atlantic 
swordfish,  including  those  landed  on  a 
charter/headboat,  to  NMFS  by  calling  1- 
800-694-5528  within  24  hours  of  the 
landing.  For  telephone  reports,  a  contact 
phone  number  must  be  provided  so  that 
NMFS  can  call  the  vessel  owner  back  for 
follow  up  questions  and  to  provide  a 
confirmation  of  the  reported  landings. 
The  telephone  landing  report  has  not 
been  completed  unless  the  vessel  owner 
has  received  a  confirmation  number 
itom.  a  NMFS'  designee. 
***** 

3.  hi  §635.20,  paragraph  (d)(4)  is 
added  to  read  as  follows: 

§635^    Sizenmits. 

***** 

(d)  *  *  * 

(4)  The  Atlantic  blue  and  white 
marlin  minimum  size  limits,  specified 
in  paragraphs  (d)(1)  and  (d)(2)  of  this 
section,  may  be  adjusted,  if  necessary,  to 
sizes  determined  to  be  appropriate  to 
achieve,  but  not  exceed,  the  annual 
Atlantic  marlin  landing  limit,  specified 
in  §635. 27(d),  when  80  percent  of  the 
annual  Atlantic  marlin  landing  limit  is 
projected  to  be  harvested,  through 
publication  in  the  Federal  Register.  In 
no  case  shall  such  adjustment  be 
effective  less  than  14  days  after  the  date 
of  filing  with  the  Office  of  the  Federal 
Register  for  publication.  The  adjustment 
will  be  in  effect  through  the  end  of  the 
fishing  year  (May  31). 
***** 

4.  In  §635.27,  paragraph  (d)  is  added 
to  read  as  follows: 

§635^    Quotas. 

***** 

(d)  Atlantic  Blue  and  White  Marlin.  ' 
The  total  annual  recreational  landings 
limit  for  Atlantic  blue  and  white  marlin, 
harvested  from  the  management  unit,  is 
250  fish,  combined,  during  a  given 
fishing  year  (June  1  to  May  31),  except 
as  provided  in  paragraph  (d)(1)  of  this 
section.  It  is  a  rebuttable  presumption 
that  any  landed  Atlantic  marlin  was 
taken  seaward  of  the  inner  boundary  or 
the  U.S.  Atlantic  EEZ.  After  the  landings 
limit  is  attained,  no  landings  of  Atlantic 
blue  and  white  marlin  are  allowed. 

(1)  If  the  Assistant  Administrator  (AA) 
determines,  based  upon  landings 
statistics  and  other  available 
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information,  that  aggregate  landings  of 
Atlantic  blue  and  white  marlin  are 
above  the  annual  Atlantic  marlin 
landings  limit,  as  established  in 
paragraph  (d)  of  this  section,  the  AA 
shall  subtract  the  overharvest  from  the 
following  fishing  year's  Atlantic  marlin 
landings  limit,  beginning  with  any 
overharvest  from  die  2003  fishing  year, 
consistent  with  IGCAT 
recommendations.  If  the  AA  determines, 
based  on  landings  statistics  and  other 
available  information,  that  aggregate 
landings  of  Atlantic  blue  and  white 
marlin  are  below  the  annual  Atlantic 
marlin  landings  Umit,  the  AA  may  add 
the  underharvest  to  the  following 
fishing  year's  annual  Atlantic  marlin 
landings  limit,  as  established  in 
paragraph  (d)  of  this  section,  beginning 
with  any  underharvest  from  the  2003 
fishing  year,  consistent  with  ICCAT 
recommendations,.  The  AA  will  publish 
any  adjustment  to  the  Atlantic  marlin 
landing  limit  made  pursuant  to  this 
paragraph  in  the  Federal  Register. 

(2)  [Reserved] 

5.  In  §  635.28,  paragraph  (d)  is  added 
to  read  as  follows: 

§635.28    Closuras. 

***** 

{d)  Atlantic  Blue  and  White  Marlin.  If 
the  annual  AUantic  marlin  landings 


limit  specific  d  in  §  635.27  (d)  is 


exceeded,  or 


is  projected  to  be 


exceeded,  thi  i  AA  will  establish  a 
closure  date  )ased  upon  the  date  the 
landings  lim  t  is  exceeded,  or  is 
projected  to  be  exceeded,  and  publish 
an  action  in  me  Federal  Register 
prohibiting  tne  landings  of  any  Atlantic 
blue  and  whj  te  marlins  from  the  closure 
date  through  the  remainder  of  the 
fishing  year  (through  May  31).  In  no 
case  shall  su(^h  closure  be  effective  less 
than  14  calec  dar  days  after  the  action  is 
filed  with  th4  Office  of  the  Federal 
Register. 

6.  In  §635 
to  read  as  fol 


}4,  paragraph  (a)  is  revised 
ows: 


§  635.34    Adjii^stment  of  Management 
Measures. 

(a)  NMFS  may  adjust  the  catch  limits 
for  BET,  as  siecified  in  §  635.23;  the 
quotas  for  BHT,  shark,  and  swordfish,  as 
specified  in  §  635.27;  the  combined 
annual  landing  limit  for  Atlantic  blue 
and  white  marlin,  as  specified  in 
§  635.27(d);  attid  the  minimum  sizes  for 
Atlantic  blusjand  white  marlin,  as 
specified  in  <  635.20(d).  , 


8.  In  §635 
and  (e)(15) 
(c)(7)  is  adde  1 


aie 


71,  paragraphs  (b)(6),  (c)(6), 
revised,  and  paragraph 
to  read  as  follows: 


§635.71    ProhibRKMts. 

***** 


(b)  *  *  * 

(6)  As  the  owner  of  a  vessel  permitted, 
or  required  to  be  permitted,  in  the 
Atlantic  HMS  Angling  or  Atlantic  HMS 
Charter/Headboat  category,  fail  to  report 
a  EFT,  as  specified  in  §  635.5(c)(1)  or 
(3). 


(c)  *  *  * 

(6)  As  the  owner  of  a  vessel  permitted, 
or  required  to  be  permitted,  in  the 
Atlantic  HMS  Angling  or  Atlantic  HMS 
Charter/Headboat  category,  fail  to  report 
a  billfish,  as  specified  in  §  635.5(c)(2)  or 
(3). 

(7)  Retain  on  board  a  vessel  or  land 
an  Atlantic  blue  or  white  marlin  when 
the  fishery  for  these  species  is  closed,  as 
specified  in  §  635.28(d). 
***** 

(e)  *  *  * 

(1 5)  As  the  owner  of  a  vessel 
permitted,  or  required  to  be  permitted, 
in  the  Atlantic  HMS  Angling  or  Atlantic 
HMS  Charter/Headboat  category,  fail  to 
report  a  North  Atlantic  swordfish,  as 
specified  in  §  635.5(c)(2)  or  (3). 
[FR  Doc.  03-23764  Filed  9-16-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Davis  Rre  Recovery  Project, 
Deschutes  National  Forest,  Deschutes 
and  Klamath  Counties,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  action  to 
salvage  dead  and  severely  damaged 
trees,  utilize  small  diameter  forest 
products,  and  plant  trees  to  assist  in  the 
restoration  of  the  area  burned  in  the 
Davis  Fire  on  the  Crescent  Ranger 
District  of  the  Deschutes  National 
Forest.  The  Davis  Fire,  located  about  10 
miles  west  of  La  Pine,  Oregon,  burned 
approximately  21,000  acres,  entirely  on 
National  Forest  System  Lands.  The 
alternatives  will  include  the  proposed 
action,  no  action,  and  additional 
alternatives  that  respond  to  issues 
generated  during  the  scoping  process. 
The  agency  will  give  notice  of  the  full 
environmental  analysis  and  decision 
making  process  so  interested  and 
affected  people  may  participate  and 
contribute  to  the  final  decision. 
OATK:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  15,  2003. 

ADDRESSES:  Send  written  comments  to 
Phil  Cruz,  District  Ranger,  Crescent 
Ranger  District,  P.O.  Box  208,  Crescent, 
Oregon  97733. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Micklb,  Environmental 
Coordinator,  P.O.  Box  208,  Crescent, 
Oregon,  97733,  phone  541  433-3200.  E- 
mail  emickle@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Purpose 
and  Need.  More  than  half  of  the  fire 
occurred  within  the  Davis  Late 
Successional  Reserve  (LSR)  and  about 
7,700  acres  of  that  was  at  high  or 
moderate  intensity.  The  Northwest 


Forest  Plan  states  "Late  Successional 
Reserves  are  to  be  managed  to  protect 
and  enhance  conditions  of  late- 
successional  and  old-growth  forest 
ecosystems,  which  serve  as  habitat  for 
late-successional  and  old-growth  related 
species  *  *   *"  (C-11).  The  purpose  of 
entering  the  fire  area  within  the  Davis 
LSR  is  to  facilitate  late-successional 
habitat  recovery. 

Following  catastrophic  fire  three 
management  activities  can  improve 
habitat  recovery.  These  activities  are — 
(1)  Reforestation  and  Regeneration— 
Natural  regeneration  of  conifer  species 
after  a  fire  is  dependent  upon  seed 
disperal  from  healthy  trees.  In  many 
areas,  particularly  within  the  interior 
areas  of  the  fire,  adjacent  seed  sources 
are  no  longer  available.  In  order  to 
expedite  recovery  .these  areas  may 
require  reforestation  by  planting. 
Ponderosa  pine  and  Douglas-fir  are  the 
main  species  desired  within  most  of  the 
project  area.  Replanting  with  the 
appropriate  species  will  ensure  timely 
establishment  of  species  desirable  for 
long-term  objectives.  The  lodgepole 
pine  flat  area  south  of  Davis  Lake  would 
see  natiiral  regeneration  over  time,  but 
there  is  a  need  to  accelerate  the  rate  of 
reforestation.  (2)  Fuel  Levels  and  Fire 
Risk — Lowering  fuel  loadings  to  a  level 
that  reduces  the  likelihood  of  stand- 
replacement  fire  in  regenerated  stands, 
particularly  diuing  the  early  stages  of 
stand  development,  would  promote  the 
long-term  survival  and  growth  of  new 
conifers.  The  impacts  to  soils  fit)m 
another  fire  could  be  severe  with  the 
current  amount  of  dead  wood  that 
would  become  siuface  fuel.  A  fire  in 
heavy  surface  fuels  could  increase  the 
duration  of  elevated  temperatures 
duriiig  a  fire  event  to  levels  capable  of 
altering  soil  properties  and  affecting  site 
productivity.  (3)  Management  of  Newly 
Established  Forest — Many  forested 
stands  within  the  fire  area  were  overly 
dense  where  they  had  not  been  recently 
managed.  It  is  predicted  most  of  the 
dead  trees  will  fall  by  the  time 
regenerated  stands  are  ready  to  be 
thinned.  Removing  the  dead  trees  now 
would  facilitate  active  management 
within  new  stands,  accelerating  growth 
and  vigor  of  the  trees. 

The  remainder  of  the  fire 
(approximately  9,000  acres  or  45%) 
occurred  in  Matrix  or  Administratively 
Withdrawn  allocations,  or  was  outside 
the  Northwest  Forest  Plan  area.  Fire 


intensity  was  categorized  as  high  or 
moderate  over  about  5,500  acres.  The 
purpose  of  the  salvage  in  these  areas  is 
similar  to  the  purpose  of  salvage  in  the 
LSR,  but  with  more  emphasis  on  . 
recovering  the  economic  value  of 
merchantable  timer  firom  trees  that  were 
killed  or  severely  damaged.  Reduction 
of  fuels  remaining  on  site  would  benefit 
the  establishing  stands  at  the  next  entry 
of  fire. 

Proposed  Action.  This  action  includes 
salvage  of  commercial  timber  on 
approximately  6,570  acres.  Fuels 
reduction  (approximately  13,000  acres) 
and  reforestation  (approximately 
15,6000  acres)  are  also  proposed  across 
the  fire  area,  including  the  areas  of 
commercial  salvage.  Salvage  is  proposed 
in  ares  that  burned  the  most  intense 
where  tree  mortality  is  certain.  Fuels 
reduction  activities  would  include 
cutting  of  non-commercial  small 
diameter  trees,  mechanical  and/or  hand 
piling  of  material,  and  disposal  of  piles 
by  either  utilization  or  burning.  The 
proposal  includes  less  than  5  miles  of 
construction  of  temporary  roads 
necessary  to  provide  access  for  salvage 
operations.  Any  temporary  roads 
constructed  would  be  obliterated 
following  their  use.  No  new  permanent 
road  construction  is  proposed. 

Scoping.  Public  participation  will  be 
sought  at  several  points  during  the 
analysis,  includiii^  listing  of  this  project 
in  the  Fall  2003  and  subsequent  issues 
of  the  Central  Oregon  Schedule  of 
Projects  and  on  the  Deschutes  National 
Forest  website.  Also,  correspondence 
with  agencies,  organizations,  tribes,  and 
individuals  who  have  indicated  their 
interest  would  be  conducted. 

Issues.  Preliminary  issues  identified  . 
include  the  potential  effect  of  the 
proposed  action  on:  soil  productivity; 
water  quality  and  fish  habitat;  wildlife 
habitat  (especially  threatened  and 
endangered  species);  snags  and  down 
wood  habitat;  cultural  resources;  views 
along  a  designated  scenic  byway;  and 
noxious  weeids.  A  No  Action  alternative 
will  be  analyzed  in  the  EIS.  Other 
alternatives  would  result  from  the 
scoping,  process  and  refined  issues. 

Comment.  Public  conunents  about 
this  proposal  are  requested  in  order  to 
assist  in  identifying  issues,  determine 
how  to  best  manage  the  resources,  and 
to  focus  the  analysis.  Comments 
received  t6  this  notice,  including  names 
and  addresses  of  those  who  comment. 
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wiU  be  consideted  part  of  the  public 
record  on  this  proposed  action  and  will 
be  available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  and  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  horn  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  FOIA,  confidentiality  may  be 
granted  in  only  very  limited   . 
circimistances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
-  may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

A  draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  by 
January  2003.  The  EPA  will  publish  a 
Notice  of  Availability  (NOA)  of  the  draft 
EIS  in  the  Federal  Re^er.  The 
comment  period  on  the  draft  EIS  Will  be 
45  days  from  the  date  EPA  publishes  the 
notice  of  availability  in  the  Federal 
Re^ster.  The  final  EIS  is  scheduled  to 
be  available  April  2004. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
( Vermonf  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519.  553  (1978)]. 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  coiuts  [City  ofAngoon 
v.  Hodel.  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980)1.  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it'can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 


To  assist  ilhe  Forest  Service  in 
identifying  jand  considering  issues  and 
concerns  o*  the  proposed  action, 
comments  ^n  the  draft  EIS  should  be  as 
specific  as  Possible.  It  is  also  helpful  if 
comments  lefer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  t6  refer  to  the  Council  on 
Environmei  ital  Quality  Regulations  for 
implement]  ag  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

In  the  finfJ  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  neceived  during  the  comment 
period  for  the  draft  EIS.  The  Forest 
Service  is  tike  lead  agency  and  the 
responsible;  official  is  the  Forest 
Supervisor.jDeschutes  National  Forest. 
The  responsible  official  will  decide 
where,  and  kvhether  or  not  to  salvage 
timber,  reduce  fuels,  and  reforest  the 
area.  The  responsible  official  will  also 
decide  howjto  mitigate  impacts  of  these 
actions  and 'will  determine  when  and 
how  monitoring  of  effects  will  take 
place. 

The  Davii  Fire  Recovery  decision  and 
the  reasons  lor  the  decision  will  be 
documented  in  the  record  of  decision. 
That  decision  will  be  subject  to  Forest 
Service  Apieal  Regulations  (36  CFR 
Part  215). 

Dated:  Sepjember  10,  2D03. 
Kevin  Ma 

Deputy  Fared  Supervisor. 

(FR  Doc.  03-^3679  Filed  9-16-03;  8:45  am] 

BILLING  CODE  i410-11-M 


DEPARTMSrfr  OF  AGRICULTURE 


Forest 


ice 


Deschutes  provincial  Advisory 
Committee  IDPAC) 

agency:  Foi  est  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  T  le  Deschutes  Provincial 
Advisory  C(  immittee  will  meet  on 
September  I  3,  2003  starting  at  8  a.m.  at 
the  Supervi]  lor's  Office  at  1645  Highway 
20  east.  Bend,  Oregon.  The  agenda  will 
include  a  fii  Id  tour  to  discuss  fire 
restoration.  Also,  one  hoiu  will  be 
allocated  to  info  sharing  and  a  Public 
Forum  fitjm  3  p.m.  till  3:30  p.m.  All 
Deschutes  P  rovince  Advisory 
Committee  1  Meetings  are  open  to  the 
public. 

FOR  FURTHEM  INFORMATION  CONTACT: 

Chris  Mickli  5,  Province  Liaison, 


Deschutes  NF,  Crescent  RD,  P.O.  Box 
208,  Crescent,  OR,  97754,  Phone  (541) 
433-3216. 

Dated:  September  11,  2003. 
Leslie  A.C.  Weldon, 
Desch  utes  National  Forest  Supervisor. 
[FR  Doc.  03-23680  Filed  9-16-03;  8:45  am] 
BILLING  COD6  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  County  Resoiu-ce 
Advisory  Committee  will  be  meeting  to 
discuss  projects  for  2003  and 
monitoring  of  2002  projects.  Agenda 
topics  will  include  contracts  for  projects 
that  have  been  accepted,  presentation 
ort  other  subjects  and  a  public  forum 
(question  and  answer  session).  The 
meeting  is  being  held  pursuant  to  the 
authorities  in  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and 
under  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Pub.  L.  106-393).  The  meeting  is 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
September  23,  2003,  6:30  p.m.  > 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ravalli  County  Administf&tion 
Building,  215  S.  4th  Street,  Hamilton, 
Montana.  Send  written  comments  to 
Jeanne  Higgins,  District  Ranger, 
Stevensville  Ranger  district,  88  Main 
Street,  Stevensville,  MT  59860,  by 
facsimile  (406)  777-7423,  or 
electronically  to  jmhiggins@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  Officer, 
Phone:  (406)  777-5461. 

Dated:  September  11,  2003. 
David  T.  Bull, 
Forest  Supervisor. 
[FR  Doc.  03-23682  Filed  9-16-03i  8:45  am] 

BILUNG  CODE  3410-11-M 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-849,  A-821-808,  A-823-808] 

Continuation  of  Suspended 
Antidumping  Duty  Investigations:  Cut- 
to-LAngth  Cart)on  Steel  Plate  From  the 
People's  Republic  of  China,  the 
Russian  Federation,  and  Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Continuation  of 
Suspended  Antidiunping  Duty 
Investigations:  Cut-to-Length  Carbon 
Steel  Plate  from  the  People's  Republic  of 
China,  the  Russian  Federation,''and 
Ukraine. 

SUMMARY:  The  Department  of  Commerce 
("the  Department"),  pursuant  to 
sections  751(c)  and  752  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
determined  that  termination  of  the 
suspended  antidumping  duty 
investigations  underlying  the 
suspension  eigreements  on  cut-to-length 
carbon  steel  plate  ("CTL  plate")  from 
the  People's  Republic  of  China  ("PRC"). 
the  Russian  Federation  ("Russia"), 
South  Africa,  and  Ukraine  (the 
"Agreements"),  would  likely  lead  to 
continuation  or  recurrence  of  diunping. 
See  Cut  to  Length  Carbon  Steel  Plate 
From  the  People's  Republic  of  China, 
the  Russian  Federation,  and  South 
Africa,  68  FR  1038  (January  8, 
2003)("Final  ITA  Results— PRC,  Russia, 
and  South  Africa")  and  Final  Results  of 
Five- Year  Sunset  Review  of  Suspended 
Antidimiping  Duty  Investigation  on  Cut- 
to-Length  Carbon  Steel  Plate  from 
Ukraine,  68  FR  24434  (May  7, 
2003)("Final  ITA  Results— Ukraine"). 
On  September  4,  2003,  the  International 
Trade  Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  termination  of  the 
Agreements  on  CTL  plate  from  the  PRC, 
Russia,  and  Ukraine  would  likely  lead 
to  continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  See  Cut-to-Length  Carbon  Steel 
Plate  from  China,  Russia,  and  Ukraine, 
Investigations  Nos.  731-TA-753-756 
(Review),  68  FR  52614  (September  4, 
2003)("Final  ITC  Results").  Therefore, 
pursuant  to  19  CFR  351.218(f)(4)  of  the 
Department's  regulations,  the 
Department  is  publishing  this  notice  of 
the  continuation  of  the  Agreements  on 
CTL  plate  from  the  PRC,  Russia,  and 
Ukraine. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Kelly  Parkhill. 


Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3791.  respectively. 
EFFECTIVE  DATE:  September  17,  2003. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  3,  2002,  the 
Department  initiated,  and  the 
Commission  instituted,  simset  reviews 
of  the  Agreements  on  CTL  Plate  from 
the  PRC,  Russia,  South  Africa,  and 
Ukraine,  pursuant  to  section  751(c)  of 
the  Act.  See  Initiation  of  Five- Year 
("Sunset")  Reviews,  67  FR  56268 
(September  3,  2002),  and  Carbon  Steel 
Plate  from  China,  Russia,  South  Africa, 
and  Ukraine,  67  FR  56311  (September  3, 
2002).  As  a  result  of  the  sunset  reviews, 
the  Department  found  that  termination 
of  the  Agreements  on  CTL  Plate  from 
the  PRC,  Russia,  South  Africa,  and 
Ukraine,  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping. 
See  68  FR  1038,  (January  8,  2003)("Final 
ITA  Results"). 

On  September  4,  2003,  the 
Conmiission  determined,  pursuant  to 
section  751(c)  of  the  Act,  ihat 
termination  of  the  Agreements  on  CTL 
plate  from  the  PRC,  Russia,  and  Ukraine 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injiuy  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  ("Final  ITC 
Results"). 

Scope  of  Review 

The  products  covered  imder  the 
suspension  agreements  are  hot-rolled 
fron  and  non-alloy  steel  universal  mill 
plates  (i.e.,  flat-rolled  products  rolled  on 
foiu-  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm  but  not 
exceeding  1,250  mm  and  of  a  thickness 
of  not  less  than  4  nmi,  vdthout  patterns 
in  relief),  of  rectangular  shape!  neither 
clad,  plated  nor  coated  with  metal,  and 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  of  other 
nonmetallic  substances;  and  certain  iron 
and  nonalloy  steel  flat-rolled  products, 
hot-rolled,  neither  clad,  plated,  nor 
coated  with  metal,  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  mm  or  more  in  thickness  and  of  a 
width  which  exceeds  150  mm  and 
measures  at  least  twice  the  thickness. 
Included  in  this  definition  are  flat-rolled 
products  of  nonrectangular  cross-section 
where  such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 


after  rolling") — e.g..  products  which 
have  been  bevelled  or  rounded  at  the 
edges.  Carbon  steel  plate  is  covered  by 
the  following  statistical  reporting 
numbers  of  tiie  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS): 
7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030  (not  in  coil 
form),  7211.24.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Excluded  from  this 
definition  is  grade  X-70  plate. 

Detennination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  termination  of  the  antidiunping 
duty  investigations^underlying  the 
Agreements  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  ofthe  Act,  the  Department  ' 
hereby  orders  the  continuation  of  those 
suspended  investigations  and  of  the 
Agreements  on  CTL  plate  from  the  PRC, 
Russia,  and  Ukraine.  The  effective  date 
of  continuation  is  the  date  of 
publication  in  the  Federal  Register  of  ' 
this  Notice  of  Continuation. 

Pursuant  to  section  751(c)(2)  and 
751(c)(6)  of  the  investigations 
imderl)ring  the  Act,  the  Department 
intends  to  initiate  the  next  five-year 
reviews  of  the  Agreements  on  CTL  plate 
from  the  Russia  and  Ukraine  not  later    - 
than  August  2008. 

The  Government  of  China  recently  , 
requested  that  the  Agreement  on  CTL 
plate  from  the  PRC  be  terminated.  The 
Department  expects  to  publish  a  notice 
addressing  this  request  shortly. 

Dated:  September  11,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-23759  Filed  9-16-03;  8:45  am) 

BILUNG  COOE  3S10-OS-I> 


DEPARTMEffT  OF  COMMERCE 
international  Trade  Administration 

[A-791-a04] 

Termination  of  Suspended 
Antidumping  Duty  Investigation:  Cut- 
to-Length  Cart)on  Steel  Plate  From 
South  Africa 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Suspended  Antidumping  Duty 
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Investigation:  Cut-to-Length  Carbon 
Steel  Plate  from  South  Africa. 

SUMMARY:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  United  States  International 
Trade  Commission  ("the  Commission") 
determined  that  termination  of  the 
suspended  antidumping  duty 
investigation  on  cut-to-length  carbon 
steel  plate  ("CTL  plate")  from  South 
Africa  is  not  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  See  Carbon  Steel  Plate  from  China, 
Russia,  South  Africa,  and  Ukraine, 
Investigations  Nos.  731-TA-753-756 
(Review)  68  FR  52614  (September  4, 
2003)("Final  ITC  Results").  Therefore, 
pursuant  to  section  751(d)(2)  of  the  Act 
and  19  CFR  351.222{i)(l)(ili),  the 
Department  of  Commerce  ("the 
Department")  is  terminating  the 
suspended  antidumping  duty 
investigation  on  CTL  plate  firom  South 
Africa.  The  effective  date  of  termination 
is  October  24,  2002,  the  fifth 
anniversary  of  the  date  of  publication  of 
the  suspended  investigation,  October 
24, 1997. 

STECnVE  DATE:  October  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthlt  or  Kelly  Parkhill, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.  NW.,  Washington,  DC.  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3791,  respectively. 
SUPPLEMENTARY  INFORMATION:  ^ 

Background 

On  September  3,  2002,  the 
Department  Initiated,  and  the 
Commission  instituted,  a  sunset  review 
of  the  suspended  Investigation  on  CTL 
plate  from  South  Africa  pursuant  to 
section  751(c)  of  the  Act.  See  Initiation 
of  Five- Year  ("Simset")  Review,  67  FR 
56268  (September  3,  2002),  and  Carbon 
Steel  Plate  from  China,  Russia,  South 
Africa,  and  Ukraine,  67  FR  56311 
(September  3,  2003).  As  a  result  of  the 
review,  the  Department  fo\md  that 
termination  of  the  suspended 
investigation  on  CTL  plate  from  South 
Africa  would  likely  lead  to  continuation 
or  recurrence  of  dumping.  See  Cut-to- 
Length  Carbon  Steel  Plate  From  the 
People's  Republic  of  China,  the  Russian 
Federation,  and  South  Africa;  Final 
Resiilts  of  Expedited  Sunset  Review  of 
Suspended  Antidumping  Duty 
Investigations,  68  FR  1038  (January  8, 
2003). 

On  September  4,  2003,  the 
Commission  determined,  pursuant  to 


section  75 1  ( c)  of  the  Act,  that 
termination  of  the  suspended 
Investigatioi  i  on  CTL  plate  from  South 
Africa  woiU  i  not  likely  lead  to 
continuatioi  i  or  recurrence  of  material 
Injury  to  an  industry  in  the  United 
States  wlthi^  a  reasonably  foreseeable 
time.  See  "ITC  Final  Results". 

Scope  of  Re  new 

The  products  covered  under  the 
suspension  agreement  are  hot-rolled 
iron  and  no4-alloy  steel  universcd  mill 
plates  (i.e.,  lat-rolled  products  rolled  on 
foiu'  faces  oij  In  a  closed  box  pass,  of  a 
width  exceeding  150  mm  but  not 
exceeding  1^50  mm  and  of  a  thickness 
of  not  less  t^an  4  mm,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  $hape,  neither  clad,  plated 
nor  coated  v^ith  metal,  whether  or  not 
painted,  vainished.  or  coated  with 
plastics  or  o^ier  nonmetalllc  substances; 
and  certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,!  nor  coated  with  metal, 
whether  or  liot  painted,  varnished,  or 
coated  with  plastics  or  other       , 
nonmetallicisubstances,  4.75  mm  or 
more  in  thic^ess  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  In  this  petition  are  flat- 
rolled  prodiicts  of  non-rectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  (i.e.  J  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  tlassified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  State  s  (HTS)  imder  item 
numbers  72(18.40.3030,  7208.40.3060, 

7208.51.003  ),  7208.51.0045, 
7208.51.006),  7208.52.0000, 
7208.53.000 ),  7208.90.0000, 
7210.70.300).  7210.90.9000, 
7211.13.000),  7211.14.0030,  ^ 

7211.14.004  i,  7211.90.0000, 
7212.40.100),  7212.40.5000, 
7212.50.000 ).  Excluded  from  the  subject 
merchandis<  within  the  scope  of  the 
petition  is  gi  ade  X-70  plate.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  desc^ption  of  the  scope  of  this 
simset  review  is  dispositive. 

Determination 

As  a  resull  of  the  determination  by  the 
Commission  that  termination  of  the 
suspended  investigation  is  not  likely  to 
lead  to  cont^uation  or  reciirrence  of 
material  injiiry  to  an  industry  in  the 
United  StatdB,  the  Department,  pursuant 
to  section  71 1(d)(2)  of  the  Act  and  19 
CFR  351.22a(i){l)(iii),  is  terminating  the 


suspended  investigation  on  CTL  plate 
from  South  Africa.  Pursuant  to  section 
751(c)(6)(A)(iv)  of  the  Act  and  19  CFR 
351.222(i)C2)(ii),  termination  of  this 
suspended  investigation  is  effective 
October  24,  2002,  the  fifth  anniversary 
of  the  date  of  publication  of  the 
suspended  investigation.  The 
termination  of  the  suspended 
investigation  is  effective  with  respect  to 
all  entries,  or  withdrawals  from 
warehouse  of  the  subject  merchandise 
on  or  after  October  24,  2002. 

Dated:  September  11,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-23760  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-485-M5] 

Certain  Small  Diameter  Carbon  and 
Alloy  Seaml^  Standard,  Line,  and 
Pressure  Pipe  From  Romania:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  May  12,  2003,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  antidumping  duty 
administrative  review  of  seamless  pipe 
from  Romania.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise.  The  period  of  review  is 
August  1,  2001,  through  July  31,  2002. 
Based  on  our  analysis  of  comments 
received,  these  final  results  do  not  differ 
from  the  preliminary  results.  The  final 
results  are  listed  below  in  the  "Final 
Results  of  Review"  section. 
EFFECTIVE  DATE:  September  17,  2003. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Martin  Claessens  or  Monica  Gallardo, 
Office  5,  Group  H,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-5451  and  (202)  482-3147, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  the 
preliminary  results  of  the  antidumping 
duty  administrative  review  of  certain 
small  diameter  carbon  and  alloy 
seamless  standard,  line,  and  pressure 
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pipe  (seamless  pipe)  from  Romania.  See 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Romania: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 
25335  (May  12,  2003)  [Preliminary 
Results).  The  review  covers  one 
manufacturer/exporter,  S.C.  Silcotub 
S.A.  (Silcotub). 

We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  Silcotub, 
the  only  interested  party  to  submit 
comments,  filed  a  brief  on  Jime  11, 
2003. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
seamless  carbon  and  alloy  (other  than 
stainless)  steel  standard,  line,  and 
pressure  pipes  and  redraw  hollows 
produced,  or  equivalent,  to  the  ASTM 
A-53,  ASTM  A-106,  ASTM  A-333, 
ASTM  A-334,  ASTM  A-335.  ASTM  A- 
589,  ASTM  A-795,  and  the  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  the  order 
also  includes  all  products  used  in 
standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification.  Specifically  included 
within  the  scope  of  the  order  are 
seamless  pipes  and  redraw  hollows,  less 
than  or  equal  to  4.5  inches  (114.3  mm) 
in  outside  diameter,  regardless  of  wall- 
thickness,  manufacturing  process  (hot 
finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  the 
order  are  currently  classifiable  ui^der 
the  subheadings  7304.10.10.20, 
7304.10.50.20,  7304.31.30.00, 
7304.31.60.50,  7304.39.00.16, 
7304.39.00.20,  7304.39.00.24, 
7304.39.00.28,  7304.39.00.32, 
7304.51.50.05,  7304.51.50.60, 
7304.59.60.00,  7304.59.80.10, 
7304.59.80.15,  7304.59.80.20,  and 
7304.59.80.25  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

Specifications,  Characteristics,  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  ASTM  A-106 
standard  may  be  used  in  temperatures  of 
up  to  1000  degrees  Fahrenheit,  at 
various  ASME  code  stress  levels.  Alloy 
pipes  made  to  ASTM  A-335  standard 


must  be  used  if  temperatiues  and  stress 
levels  exceed  those  allowed  for  ASTM 
A— 106.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatiu«s  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  nattiral  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seamless  galvanized  pipe  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5L-B.  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metalliu^ical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  is  use  in 
pressure  piping  systems  by  refineries, 
petrochemical  plants,  and  chemical 
plants.  Other  applications  are  in  power 
generation  plants  (electrical-fossil  fuel 
or  nuclear),  and  in  some  oU  field  uses 
(on  shore  and  ofi  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  A  minor  application  of 
this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majori^  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

Redraw  hollows  are  any  unfinished 
pipe  or  "hollow  profiles"  of  carbon  or 
alloy  steel  transformed  by  hot  rolling  or 
cold  drawing/hydrostatic  testing  or 


other  methods  to  enable  the  material  to 
be  sold  under  ASTM  A-53,  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications. 

The  scope  of  the  order  includes  all 
seamless  pipe  meeting  the  physical 
parameters  described  above  and 
produced  to  one  of  the  specifications 
listed  above,  regardless  of  application, 
with  the  exception  of  the  specific 
exclusions  discussed  below,  and 
whether  or  not  also  certified  to  a  non- 
covered  specification.  Standard,  line, 
and  presstire  applications  and  the 
above-listed  specifications  are  defining 
characteristics  of  the  scope  of  the  order. 
Therefore,  seamless  pipes  meeting  the 
physical  description  above,  but  not 
produced  to  the  ASTM  A-53,  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications  shall  be 
covered  if  used  in  a  standard,  Une,  or 
pressure  application,  with  the  exception 
of  the  specific  exclusions  discussed 
below. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210,  ASTM  A-252, 
ASTM  A-501.  ASTM  A-523,  ASTM  A- 
524,  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  application,  with  the 
exception  of  the  specific  exclusions 
discussed  below,  such  products  are 
covered  by  the  scope  of  the  order. 

Specifically  excluded  from  the  scope 
of  the  order  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  ASTM  A-53,  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334. 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications  and  are 
not  used  in  standard,  line,  or  pressure 
pipe  applications.  In  addition,  finished 
and  unfinished  OCTG  are  excluded 
from  the  scope  of  the  order,  if  covered 
by  the  scope  of  another  antidumping 
duty  order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  imfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 

With  regard  to  the  excluded  products 
listed  above,  the  Department  will  not 
instruct  the  Bureau  of  Customs  and 
Border  Protection  (BCBP)  to  require 
end-use  certification  imtil  such  time  as 
petitioner  or  other  interested  parties 
provide  to  the  Department  a  reasonable 
basis  to  believe  or  suspect  that  the 
products  are  being  used  in  a  covered 
application.  If  such  information  is 
provided,  we  will  require  end-use 
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certification  only  for  the  product(s)  (o? 
specification(s))  for  which  evidence  is 
provided  that  such  products  are  being 
used  in  covered  applications  as 
described  above.  For  example,  if,  based 
on  evidence  provided  by  petitioner,  the 
Department  finds  a  reasonable  basis  to 
believe  or  suspect  that  seamless  pipe 
produced  to  the  A-161  specification  is 
being  used  in  a  standard,  line  or 
pressure  application,  we  will  require 
.end-use  certifications  for  imports  of  that 
specification.  Normally  we  will  require 
only  the  importer  of  record  to  certify  to 
the  end  use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  we  may 
also  require  producers  who  export  such 
products  to  the  United  States  to  provide 
such  certification  on  invoices 
accompanying  shipments  to  the  United 
States. 

Althoi^  the  HTSUS  subheadings  are 
provided  for  convenience  and  BCBP 
piirposes,  our  written  description  of  the 
merchandise  subject  to  this  scope  is 

dispositive. 

»■ 

Separate  Rates 

Because  we  are  conducting  this 
review  in  accordance  with  19  CFR 
351.408,  we  are  applying  non-market 
economy  methodology  for  Silcotub  in 
this  review.^  Silcotub  has  requested  a 
separate,  company-specific  antidumping 
duty  rate  in  this  review.  In  the 
preliminary  results,  we  found  that 
Silcotub  had  met  the  criteria  for  the 
application  of  separate  antidumping 
duty  rates.  See  Preliminary  Results,  68 
FR  at  25336-25337.  We  have  not 


•  /n  Certain  Small  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line,  and  Pressure  Pipe  from 
Romania:  Final  Besults  of  Antidumping  Duty 
Administrative  Review.  68  FR  12672. 12673  (March 
17.  2003),  the  Department  reviewed  the  non-market 
economy  status  of  Romania  and  determined  to 
reclassify  Romania  as  a  market  economy  for 
purposes  of  antidumping  and  countervailing  duty 
proceedings,  pursuant  to  section  771(18)(A)  of  the 
Act,  effective  January  1,  2003.  See  Memorandum 
from  Lawrence  Norton,  Import  Policy  Analyst,  to 
Joseph  Spetrini,  Acting  Assistant  Secretary  for 
Impart  Administration:  Antidumping  Ehity 
Administrative  Review  of  Certain  Small  Diameter 
Carbon  and  Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Romania — Non-Market 
Economy  Status  Review  (March  10,  2003),  placed 
on  the  record  of  this  administrative  review.  The 
March  10,  2003  decision  with  respect  to  Romania's 
NME  status  provided  that: 

This  finding  will  apply  to  all  future 
administrative  proceedings  covering  periods  of 
investigation  or  review  that  fall  after  January  1, 
2003.  Where  a  proceeding's  period  of  investigation 
or  review  begins  before  January  1,  2003,  but  ends 
after  that  date,  the  Department  will  use  the  standard 
market  economy  methodology  if  it  determines  that 
a  sufBcient  period  of  time  has  passed  so  that 
adequate-market  economy  data  is  available.  In 
addition,  the  U.S.  countervailing  duty  law  will 
apply  now  to  Romania  where  the  pnx:eeding  at 
issue  involves  an  adequate  period  of  investjigation 
after  this  efiective  date. 


received  any  other  information  since  the 
preliminary  results  which  would 
warrant  reo  >nsideration  of  our  separate 
rates  detern  ination  with  respect  to  this 
company.  V  ^e  therefore  determine  that 
Silcotub  shi  mid  be  assigned  an 
individual  <  limiping  margin  in  this 
administrat  ve  review. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  one  case  brief 
received  in  this  review  are  addressed  in 
the  "Issues  md  Decision  Memorandum" 
(Decision  Memorandum)  from  Holly  A. 
Kuga,  Acting  Deputy  Assistant 
Secretary,  Import  Administration,  to 
James  J.  Joc|ium,  Assistant  Secretary  for 
Import  Adniinistration,  dated 
September  \  i,  2003,  which  is  hereby 
adopted  by  bis  notice. 

A  list  of  t  le  issues  which  parties  have 
raised  and  ta  which  we  have  responded 
in  the  Decis  ion  Memorandum  is 
attached  to  his  notice  as  an  Appendix. 
Parties  can  ind  a  complete  discussion 
of  all  issues  reused  in  this  review  and 
the  corresp(  nding  recommendations  in 
this  public  I  aemorandum,  which  is  on 
file  in  the  C  mtral  Records  Unit,  room 
B-099  of  thi !  main  Commerce  building. 

In  additio  a,  a  complete  version  of  the 
Decision  M(  imorandiun  can  be  accessed 
directly  on  he  Internet  at  http:// 
ia.ita.doc.gc  vl.  The  paper  copy  and 
electronic  v  jrsion  of  the  Decision 
Memorandi  m  are  identical  in  content. 

Fmal  Resul  s  of  Review 

As  a  resu!  t  of  our  review,  we 
determine  t  lat  the  following  weighted- 
average  pen  lentage  margin  exists  for  the 
period  Augast  1,  2001,  through  July  31, 
2002: 


Manufac  urer/exporter 


S.C.  Silcotub 


S.A. 


Margin 
(percent) 


0.00 


The  Depa  -tment  shall  determine,  and 
the  BCBP  si  all  assess,  antidumping 
duties  on  al  appropriate  entries.  In 
accordance  With  19  CFR  351.212(b)(1), 
we  have  calculated  importer-specific 
assessment  fates  by  dividing  the 
dumping  margin  foimd  on  Ae  subject 
merchandise  examined  by  the  entered 
value  of  sucii  merchandise.  Where  the 
importer-sp  jcific  assessment  rate  is 
above  de  nvx  nimis  we  will  instruct  the 
BCBP  to  ass  jss  antidumping  duties  on 
that  import*  r's  entries  of  subject 
merchandis ;.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  \^e  BCBP  within  15  days  of 
publication  bf  these  final  results  of 
review. 

Furtherm  )re,  the  following  deposit 
requiremen'  s  will  be  effective  for  all 


shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751ia)  of  the  Tariff  Act  of  1930,. 
as  amendea  (the  Act):  (1)  For  Silcotub, 
because  the  margin  is  zero,  no  cash 
deposit  will  be  required;  (2)  for 
merchandise  exported  by  manufactm^rs 
or  exporters  not  covered  in  this  review 
buttiovered  in  a  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  in  the  prior 
segment  of  the  proceeding  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufactiuer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  segment  of  the  proceeding 
in  which  that  manufacturer 
participated;  and  (4)  if  neither  the 
exporter  nor  the  manufactiuer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  13.06  percent, 
the  Romania-wide  rate  established  in 
the  less-than-fair-value  investigation. 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return/destruction  or  conversion  to 
judicial  protective  order  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(^(3). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 
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Dated:  September  9,  2003. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

Comments  and  Responses 

Commeat  1:  Use  of  Fidelity  Steel 
Manufactiuing  Corporation's  Financial 
Statements  to  Calculate  Overhead,  Selling, 
General,  and  Administrative  Expenses,  and 
Profit. 

Comment  2:  Valuation  of  Natural  Gas. 

[FR  Doc.  03-23620  Filed  9-16-03;  8:45  am] 
BILLING  CODE  3510-2S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminlatration 

Evaluation  of  Coaatal  Zone 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 

Resotirce  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resotirce  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  New  York 
Coastal  Management  Program  and  the 
Ohio  Coastal  Management  Program. 

The  Coastal  Zone  Management 
Program  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended,  (CZMA)  and  regtilations  at  15 
CFR  part  923,  subpart  L. 

The  CZMA  requires  continuing 
review  of  the  performance  of  states  with 
respect  to  coastal  program 
implementation.  Evaluation  of  Coastal 
Zone  Management  Programs  requires 
findings  concerning  the  extent  to  which 
a  state  has  met  the  national  objectives, 
adhered  to  its  Coastal  Management 
Program  document  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA. 

The  evaluations  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  state  and  local  agencies  and 
members  of  the  public.  Public  meetings 
vdll  be  held  as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  the  public  meetings  during  the  site 
visits. 

The  New  York  Coastal  Management 
Program  evaluation  site  visit  will  be 


held  October  27-31,  2003.  One  public 
meeting  will  be  held  during  the  week. 
The  public  meeting  will  be  on 
Thursday,  October  30,  2003,  from  2:30 
p.m.  to  4:30  p.m.,  at  the  New  York 
Department  of  Health,  4th  Floor 
Conference  Room,  5  Penn  Plaza,  New 
York,  New  York. 

The  Ohio  Coastal  Management 
Program  evaluation  site  visit  will  be 
held  November  3-7,  2003.  One  public 
meeting  will  be  held  during  the  week. 
The  public  meeting  will  be  on 
Wednesday,  November  5,  2003,  at  7 
p.m.,  at  the  Erie  County  Commissioners 
Office,  Large  Chambers,  3rd  Floor,  247 
Columbus  Avenue,  Colimibus,  Ohio. 

Copies  of  states'  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  states,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  imtil  15  days  after  the  last 
public  meeting.  Please  direct  written 
comments  to  Ralph  Cantral,  Chief, 
National  Policy  and  Evaluation 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA. 
1305  East-West  Highway,  10th  floor. 
Silver  Spring,  Maryland  20910.  When 
the  evaluations  are  completed,  OCRM 
will  place  a  notice  in  the  Federal 
Register  annoimcing  the  availability  of 
the  Final  Evaluation  Findings. 
FOR  FURTHER  INFORMATKMH  CONTACT: 
Ralph  Cantral,  Chief,  National  Policy 
and  Evaluation  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  (301)  713-3155.  Extension  118. 

Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  Zone  Management  Pribram 
Administration. 

Dated:  September  11,  2003. 
Richard  W.  Spinrad,  PhD. 
Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
[FR Doc.03-23698  Filed  9-16-03;  8:45  am] 
BILLING  COOE  3S10-0S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Availability  of  tlw  Record  of 
Decision  In  ttie  Case  of  the  Goat 
Canyon  Enhancement  Project  at  ttie 
Tijuana  River  National  Estuarine 
Research  Reserve 

agency:  The  Estuarine  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 


Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
action:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce  has  signed  the 
Record  of  Decision  (ROD)  in  the  case  of 
the  Goat  Canyon  Enhancement  Project 
at  the  Tijuana  River  National  Estuarine 
Researclf  Reserve.  All  requirements  of 
the  National  Environmental  Policy  Act 
have  been  fulfilled.  NOAA  has 
concurred  with  the  decision  to  construct 
two  sediment  basins  and  to  undertake 
mitigation  pursuant  to  the  section  7 
consultation  with  the  United  States  Fish 
and  Wildlife  Service  and  the  California 
State  Historic  Preservation  Office. 

To  Obtain  a  Copy  of  the  ROD  Contact: 
Ms.  Nina  Garfield,  (301)  563-1171, 
Estuarine  Reserves  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service,    ' 
NOAA.  1305  East  West  Highway.  N/ 
ORM2.  Silver  Spring.  MD  20910.  Copies 
of  the  ROD  are  available  upon  request 
to  the  Estuarine  Reserves  Division. 

(Federal  Domestic  Assistance  Catalog 
Number  11.420  (Coastal  Zone  Management) 
Research  Reserves) 

Dated:  September  11,  2003. 
Richard  W.  SpinnMi, 

Assistant  Administrator,  Ocean  Services  and 
Coastal  Zone  Manqgement,  National  Oceanic 
and  Atmospheric  Administration. 
[FR  Doc.  03-23699  Filed  9-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphsrie 
Administration 

p.D.  0WW03C] 

Small  Takes  of  Marine  Mammals 
IncMsntai  to  Specified  ActivKiss; 
Ocsanographic  Surveys  In  ttie  MM-    ' 
Atlantic  Ocean 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKm:  Notice  of  receipt  of  application 

and  proposed  incidental  take 

authorization;  request  for  comments. 

SUMMARY:  NMFS  has  received  an 
application  from  the  Lamont-Doherty 
Earth  Observatory  (LDEO),  a  part  of 
Columbia  University,  for  an  Incidental 
Harassment  Authorization  (IHA]  to  take 
small  numbers  of  marine  manmials,  by 
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harassment,  incidental  to  conducting 
oceanographic  surveys  in  the  Mid- 
Atlantic  Ocean.  Under  the  Marine 
Mammal  Protection  Act  (MMPA),  NMFS 
is  requesting  comments  on  its  proposal 
to  issue  an  authorization  to  LDEO  to 
incidentally  take,  by  harassment,  small 
numbers  of  several  species  of  cetaceans 
and  pinnipeds  for  a  limited  period  of 
time  within  the  next  year. 

DATES:  Ck)mments  and  information  must 
be  received  no  later  than  October  17, 
2003. 

AOORESSES:  Comments  on  the 
application  should  be  addressed  to  the 
Acting  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  the  contact 
listed  here.  A  copy  of  the  application 
containing  a  list  of  the  references  used 
in  this  docimient  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
the  contact  listed  here.  Comments 
cannot  be  accepted  if  submitted  via  e- 
mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  C.  Hagedom,  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322,  ext 
117. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretairy  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
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Subsecticin  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citiz  ms  of  the  United  States  can 
apply  for  ai^  authorization  to 
incidentally  take  small  numbers  of 
marine  maifimals  by  harassment.  Under 
Section  3(l6)(A),  the  MMPA  defines 
"harassment"  as: 

any  act  of  Aursuit,  torment,  or  annoyance 
wiiich  (i)  ha^the  potential  to  injure  a  marine 
mammal  or  i|tarine  mammal  stock  in  the 
wild;  or  (ii)  l^s  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  biteathing,  nursing,  breeding, 
feeding,  or  sneltering. 

The  tennr'Level  A  harassment" 
means  harassment  described  in 
subparagraj^h  (A)(i).  The  term  "Level  B 
harassment^  means  harassment 
described  ii|  subparagraph  (A)(ii). 

Subsectic^  101(a)(5)(D)  establishes  a 
45-day  tim*  Umit  for  NMFS  review  of 
an  applicati  on  followed  by  a  30-day 
public  noti<  e  and  comment  period  on 
any  propose  d  authorizations  for  the 
incidental  harassment  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comn  lent  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorizatic  n. 

Summary  a '  Request 

On  July  2 1,  2003,  NMFS  received  an 
application  from  LDEO  for  the  taking, 
by  harassm<  mt,  of  several  species  of 
marine  mas  imals  incidental  to 
conducting  i  seismic  survey  program. 
As  present!  '  scheduled,  two  seismic 
siuveys  wil  be  conducted  in  the  Mid- 
Atlantic  Oo  san.  The  Trans-Atlantic 
Geotransect  (TAG)  cruise  will  be 
centered  at  !6oN  and  45oW  in  the  Mid- 
Atlantic  Oci  fan  diu-ing  mid-  to  late- 
October  2 0(  3,  for  a  total  of  six  days  of 
seismic  sur  eying.  The  Atlantic  Deep 
Western  Bo^mdary  Cmxent  (ADWBC) 
cruise  will  ( fccur  between  39o  and  42oN 
and  betweei  i  45o  and  52.5oW,  and  will 
take  place  a  an,  as  of  yet,  unscheduled 
date  (likely  In  July.  2004)  for  a  total  of 
approximately  20  days  of  surveying. 
These  opera  tions  will  take  place  in 
intemationi  1  waters. 

The  seisn  ic  siuvey  work  conducted 
during  the  TAG  cruise  is  part  of  a  multi- 
disciplinary  experiment,  taking  place  in 
the  TAG  Adive  Mound  area  over  a 
period  of  nihe  months.  The  TAG  active 
mound  (26qN  on  the  Mid-Atlantic 
Ridge),  whith  is  one  of  the  largest 
hydrothermkl  deposits  found  to  date  on 
the  seafloor^  is  a  large,  focused  mineral 
deposit  on  i  slow-spreading  ridge.  The 
purpose  of  me  TAG  cruise  is  to 
delineate  thp  nature,  position,  and  size 
of  any  heat  toiu'ces  (low-velocity  zones) 
that  might  4rive  convection  at  the  TAG 
active  moui  d,  and  more  generally,  to 


provide  an  imderstanding  of  crustal 
architecture  in  the  TAG  region.  More 
specifically,  the  TAG  experiment  will 
address  key  issues  at  the  TAG  site:  (1) 
the  nature  of  the  heat  soiut:e  driving 
circulation,  (2)  the  relationship  between 
faulting  on  the  eastern  flank  and  fluid 
flow  at  the  moimd,  (3)  the  possible 
existence  of  a  low-velocity  zone  beneath 
the  rise  a^ds,  and  (4)  the  hydraulic 
connectivity  of  the  shallow  TAG 
mound. 

The  ADWBC  cruise  will  determine 
the  configuration,  age,  and 
paleoceanographic  significance  of  the 
sedimentary  sequences  on  J  Anomaly 
Ridge  and  Southeast  Newfoimdland 
Ridge,  which  may  show  evidence  for 
strong  boundary  ciuxents  dating  to  the 
early  Paleocene.  Proposed  tracldines  for 
the  seismic  siuvey  were  chosen  with 
four  primary  objectives  in  mind:  (1)  to 
map  the  main  reflection  sequences 
across  the  full  extent  of  the  ridges  and 
onto  the  edges  of  adjacent  abyssal 
plains,  (2)  to  obtain  continuity  in  tracing 
sequences  by  profiling  around  major 
interruptions  (seamounts)  and 
optimizing  track  crossings,  (3)  to 
provide  abimdant  crossing  lines  in  areas 
where  existing  seismic  and  bathymetric 
data  suggest  that  there  are  outcrops-  of 
pre-Neogene  strata,  and  (4)  to  take 
advantage  of  good-quality  seismic  data, 
where  they  exist  (e.g.,  Conrad  2510 
MCS),  in  order  to  make  loop 
correlations  between  tracks. 

Description  of  the  Activity 

The  TAG  seismic  survey  will  involve 
A  single  vessel  which  will  conduct  the 
seismic  work,  the  R/V  Maurice  Ewing, 
operated  by  LDEO  under  a  cooperative 
agreement  with  the  U.S.  National 
Science  Foimdation  (NSF),  owner  of  the 
vessel.  The  Maurice  Ewing  will  deploy 
an  array  of  20  airguns  as  an  energy 
soiuce,  and  will  deploy  and  retrieve 
Ocean  Bottom  Hydrophones  (OBHs).  A 
hydrophone  streamer  will  not  be  towed 
during  the  TAG  cruise.  The  energy  to 
the  airgiui  array  is  compressed  air 
supplied  by  compressors  on  board  the 
source  vessel.  As  the  airgun  array  is 
towed  along  the  survey  lines,  the  OBHs 
and  Ocean  Bottom  Seismometers  (OBSs) 
will  receive  the  reflected  signals  and 
transfer  the  data  to  the  onboard 
processing  system.  All  planned 
geophysical  data  acquisition  activities 
will  be  conducted  by  LDEO  scientists 
with  onboard  assistance  by  the 
scientists  who  proposed  the  study.  The 
TAG  program  will  consist  of  185  km 
(100  n.mi.)  of  survey  lines.  There  will  be 
a  total  of  three  seismic  lines,  two  along- 
and  one  across-axis  of  the  TAG.  Water 
depths  in  the  area  will  vary  fttjm  1500 
to  4500  m  (4921-14,764  ft). 
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The  ADWBC  cruise  will  likely  involve 
the  oceanographic  research  vessel  R/V 
Knorr,  a  U.S.  Navy-owned  ship  operated 
by  the  Woods  Hole  Oceanographic 
Institution  (WHOI).  However,  another 
vessel  may  ultimately  be  chosen  for  the 
survey.  Other  possible  vessels  include, 
but  are  not  limited  to,  the  RA^  Maurice 
Ewing  or  a  vessel  from  the  University- 
National  Oceanographic  Laboratory 
System  (UNOLS).  The  vessel  would  be 
using  a  portable  LDEO  seismic  system  to 
conduct  the  seismic  survey.  The  vessel 
will  deploy  2  General  Injector  guns  as 
an  energy  source,  plus  a  towed  streamer 
containing  hydrophones  to  receive  the 
returning  acoustic  signals.  The 
hydrophone  array  will  consist  of  a  600- 
m  (1969  ft)  solid  state  streamer  with  a 
200-m  (656  ft)  tow  leader.  The  energy 
to  the  airgun  array  is  compressed  air 
supplied  by  compressors  on  board  the 
source  vessel.  As  the  2  GI  guns  are 
towed  along  the  smvey  line^  the 
hydrophone  array  wiU  receive  the 
returning  signals  and  transfer  the  data  to 
the  onboard  processing  system.  All 
planned  geophysical  activities  will  be 
conducted  by  the  scientists  who  have 
proposed  the  study,  while  LDEO  will 
provide  the  portable  high-resolution 
seismic  system  that  will  support  the 
seismic  surveys  for  the  proposed  study. 
The  ADWBC  program  will  consist  of 
4334  km  (2340  n.mL)  of  seismic  profiles 
that  wiU  be  shot  over  a  period  of  20 
days.  The  most  detailed  grids  of  seismic 
lines  are  proposed  for  the  southern  end 
of  J  Anomaly  Ridge  and  for  moats 
around  seamounts  on  the  crest  of  the 
Southeast  Newfoundland  Ridge  -  both 
are  areas  where  there  appear  to  be 
extensive  pre-Neogene  outcrops.  Water 
depths  in  the  area  will  vary  from  4000 
to  5000  m  (13,124-16,405  ft). 

The  procedures  to  be  used  for  the  two 
seismic  studies  will  be  similar  to  those 
used  during  previous  seismic  surveys  by 
LDEO,  e.g.,  in  the  equatorial  Pacific 
Ocean  (Carbotte  et  al,  1998,  2000).  The 
proposed  seismic  surveys  will  use 
conventional  seismic  methodology  with 
a  towed  airgim  array  as  the  energy 
source,  and  either  a  towed  hydrophone 
streamer  or  OBH  and  OBS  receivers 
placed  on  the  bottom  to  receive  the 
reflected  signals.  For  the  TAG  survey, 
eighteen  OBHs  will  be  deployed  (and 
recovered)  by  the  Maurice  Ewing  -  eight 
along  each  of  the  long  axis  lines  and  two 
on  the  across  axis  line.  After  the  seismic 
lines  are  shot,  the  data  will  be 
downloaded  and  the  OBSs  will  be 
retrieved  during  an,  as  of  yet, 
unscheduled  cruise  in  the  summer  of 
2004  (during  which  no  seismic  sound 
sources  will  be  used).  Along  three 
selected  seismic  lines,  13  OBS  receivers 


will  be  placed  in  the  proposed  study 
area  by  the  fl/V  Alvin  from  7-24  June 
2003,  before  the  arrival  of  the  Maurice 
Ewing.  In  addition,  a  multi-beam 
bathymetric  sonar  will  be  operated  bom. 
the  source  vessel  continuously 
throughout  both  cruises,  and  a  lower- 
energy  sub-bottom  profiler  will  also  be 
operated  during  most  of  both  surveys. 
During  the  ADWBC  study,  coring  of 
numerous  sedimentary  outcrops  known 
to  exist  on  the  ridges  will  also  take 
place.  During  both  cruises,  there  will  be 
additional  operations  associated  with 
eqvupment  testing,  startup,  line  changes, 
and  repeat  coverage  of  any-areas  where 
initial  data  quality  is  sub-standard. 

The  R/V  Maurice  Ewing  will  be  used 
as  the  source  vessel  during  the  TAG 
cruise,  and  the  R/V  Knorr  will  likely  be 
used  as  the  source  vessel  during  the 
ADWBC  cruise.  Both  vessels  will  tow 
airgun  arrays  along  predetermined  lines, 
and  will  also  serve  as  platforms  irova 
which  vessel-based  marine  mammal 
observers  will  watch  for  marine 
mammals  before  and  during  airgun 
operations. 

During  TAG-study  airgun  operations, 
the  vessel  will  travel  at  7.4-9.3  km/hr 
(4-5  knots),  and  seismic  pulses  will  be 
emitted  at  intervals  of  60-90  seconds 
(OBS  lines  during  the  TAG  cruise).  The 
60-90  sec.  spacing  along  OBS  lines  is  to 
minimize  reverberation  from  previous 
shot  noise  during  OBS  data  acquisition, 
and  the  exact  spacing  will  depend  on 
water  depth.  The  airgun  array  to  be  iised 
will  consist  of  20  2000  psi  Bolt  airguns, 
towed  at  a  depth  of  7.5  m  (24.5  ft).  The 
20-gim  array  will  include  airguns 
ranging  in  chamber  volume  £rom  80  to 
850  in3,  with  a  total  volume  of  8,575  in^. 
These  airguns  will  be  spaced  in  an 
approximate  rectangle  with  dimensions 
of  35  m  (115  ft)  (across  track)  by  9  m  (30 
ft)  (along  track). 

The  ADWBC  seismic  survey  will  be 
high-resolution,  consisting  of  two  105 
in^  GI  airguns  with  a  total  volimie  of 
approximately  210  in^,  spaced  7.8  m  (26 
ft)  apart,  and  towed  37  m  (121  ft)  behind 
the  vessel  at  a  depth  of  2-3  m  (7-10  ft). 
Towing  airguns  at  this  shallow  depth  is 
accomplished  by  suspending  the  guns 
from  floats,  and  the  resulting  short- 
period  bee  surface  "ghosting"  keeps  the 
spectral  content  broad  with  usable 
signals  up  to  300-350  Hz.  These  airguns 
produce  an  unusually  clean  impulse 
with  sufficient  energy  to  penetrate  many 
hundreds  of  meters  of  sediment.  Airgun 
firing,  timing,  and  synchronizing  is 
handled  by  a  LDEO-built  controller, 
which  is  integrated  with  a  SUN 
workstation-based  DGPS  navigation, 
data  logging,  and  fire  control  system. 
The  air  is  produced  by  a  standalone 
Price  Co.  2000  psi  compressor,  and  the 


seismic  signals  are  detected  by  a  solid 
state  m  hydrophone  "Stealtharray", 
with  48  12.5-m  (41  ft)  long  channels, 
and  a  total  length  of  600  m  (1969  ft). 

The  dominant  frequency  components 
for  both  airgun  arrays  is  0  - 188  Hz.  The 
2-airgun  array  will  have  a  peak  soimd 
source  output  level  of  237  dB  re  1  ^Pa 
or  243  dB  peak-to-peak  (P-P).  The  20- 
airgim  array  will  have  a  peak  sound    ~ 
soxuce  output  level  gf  255  dB  re  1  \iP& 
or  262  dB  P-P.  Because  the  actual  source 
is  a  distributed  sound  source  (2  or  20 
airgims)  rather  than  a  single  point 
source,  the  highest  sound  levels 
measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level.  Also,  because  of  the  downward 
directional  nature  of  the  soimd  from 
these  airgun  arrays,  the  effective  source 
level  for  sound  propagating  in  near- 
horizontal  dfrections  will  be 
substantially  lower. 

Along  with  the  airgun  operations, 
several  additional  acoustical  data 
acquisition  systems  will  be  operated 
during  most  or  all  of  the  cruises.  The 
ocean  floor  will  be  piapped  with  an 
Atlas  Hydrosweep  DS-2  multi-beam 
15.5-kHz  bathymetric  sonar,  and/or  a 
3.5-kHz  sub-bottom  profiler.  These  mid- 
frequency  sound  sources  are  commonly 
operated  from  research  vessels 
simultaneous  with  airgun  arrays  as  well 
as  in  the  absence  of  airgun  activity. 

The  Atlas  Hydrosweep  sonar  will  be 
used  during  cruises  by  Uie  R/V  Maurice 
Ewing,  is  mounted  in  the  hull  of  the 
vessel,  and  operates  in  three  modes 
depending  on  the  water  depth.  The  first 
is  a  shallow-water  mode  when  water 
depth  is  <400  m  (1312.3  ft);  source 
output  is  210  dB  re  1  ^Pa-m  rms  and  a 
single  1-millisec  (ms)  pulse  or  "ping" 
per  second  is  transmitted,  with  a 
beamwidth  of  2.67  degrees  fore-aft  and 
90  degrees  in  athwartship.  The 
beamwidth  is  measured  to  the  -3  dB 
point,  as  is  usually  quoted  for  sonars. 
The  other  two  modes  are  deep-water 
modes:  The  Omni  mode  is  identical  to 
the  shallow-water  mode  except  that  the 
soiirce  output  is  220  dB  rms  (normally 
used  only  during  start  up).  The 
Rotational  Directional  Transmission 
(RDT)  mode  is  normally  used  during 
deep-water  operation  and  has  a  237  dB 
rms  source  output.  In  the  RDT  mode, 
each  "ping"  consists  of  five  successive 
transmissions,  each  ensonifying  a  beam 
that  extends  2.67  degrees  fore-aft  and 
approximately  30  degrees  ip  the  cross- 
track  direction.  The  five  successive 
transmissions  (segments)  sweep  from 
port  to  starboard  with  minor  overlap, 
spanning  an  overall  cross-track  angular 
extent  of  about  140  degrees,  with  tiny 
(<1  millisec)  gaps  between  the  pulses 
for  successive  30-degree  segments.  The 
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total  duration  of  the  "ping",  including 
aU  5  successive  segments,  varies  with 
water  depth  but  is  1  ms  in  water  depths 
<S0O  m  (1640.4  ft)  and  10  ms  in  the 
deepest  water.  For  each  segment,  ping 
duration  is  l/5th  of  these  values  or  2/ 
5th  for  a  receiver  in  the  overlap  area 
ensonified  by  two  beam  segments.  The 
"ping"  interval  diuing  RDT  operations 
depends  on  water  depth  and  varies  from 
once  per  second  in.<500  m  (1640.5  ft) 
water  depth  to  once  per  15  seconds  in 
the  deepest  v/atet. 

If  the  R/V  KnoiT  is  used  for  the 
ADWBC  cruise,  the  SeaBeam  2100/12 
multibeam  12  kHz  bathymetric  sonar 
system  will  be  used,  with  a  soiut:e 
output  of  237  dB  re  1  ^Fa-m.  Operation 
of  this  system  is  similar  to  that  of  the 
Atlas  Hydrosweep  (described  above). 
The  SeaBeam  2100/12  system  has  a 
swath  width  of  about  3  times  the  water 
depth,  so  it  will  provide  data  over 
swaths  10-15  km  (5-6  n.mi.)  wide 
during  most  of  the  survey. 

The  sub-bottom  profiler  is  normally 
operated  to  provide  information  about 
the  sedimentary  features  and  bottom 
topography  that  is  simultaneously  being 
mapped  by  the  Hydrosweep.  The  energy 
from  the  sub-bottom  profiler  is  directed 
downward  by  a  3.5-kHz  transducer 
mounted  in  the  hull  of  the  vessel.  The 
output  varies  with  water  depth  bom  50 
watts  in  shallow  water  to  800  watts  in 
deep  water.  Pulse  interval  is  1  sec.  but 
a  common  Mode  of  operation  is  to  ■ 
broadcast  five  pulses  at  1-sec.  intervals 
followed  by  a  5-sec.  pause.  The 
beamwidth  is  approximately  30°  and  is 
directed  downward.  Maximum  source 
output  is  204  dB  re  1  ^Pa,  800  watts, 
while  nominal  source  output  is  200  dB 
re  1  uPa,  500  watts.  Pulse  duration  will 
be  4,  2,  or  1  ms,  and  the  bandwith  of 
pulses  will  be  1.0  kHz,  0.5  kHz,  or  0.25 
kHz,  respectively. 

For  the  ADWBC  cruis'    the  multibeam 
bathymetry  and  sub-bottom  profiling 
will  be  used  to  define  windows  where 
erosion  or  con-deposition  has  exposed 
deeper  sequences  suitable  for  piston 
coring.  Coring  transects  across  these 
windows  will  provide  biostratigraphic 


age  determinations  that  can  be  used  to 
constrain  ihi  age  of  reflections 
throughout  tpe  study  area.  There  will  be 
five  days  of  piston  coring  following 
completion  ( if  the  ADWBC  seismic 
survey. 

Additiona  information  on  the  airgun 
arrays,  bath]  metric  sonars,  and  sub- 
bottom  profi  er  specifications  is 
contained  in  the  application,  which  is 
available  up  )n  request  (see  ADDRESSES). 

Description  if  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  detailed!  description  of  the  Mid- 
Atlantic  Ocebn  and  its  associated 
marine  mammals  can  be  foimd  in  a 
nimiber  of  documents  referenced  in  the 
LDEO  applioation  as  well  as  in  the 
LDEO  applioation  itself,  and  is  not 
repeated  here.  There  will  be  differences 
in  species  composition  between  the  two 
study  sites  i^  the  Mid-Atlantic,  since 
the  ADWBC  cruise  will  take  place  at  a 
more  northetn  latitude  than  die  TAG 
cruise.  Therefore,  species  with  more 
northerly  distributions  are  only  likely  to 
be  sighted  during  the  ADWBC  cruise, 
and  species  With  more  southerly/ 
tropical  distributions  will  only  be 
encoimteredj  during  the  TAG  cruise,  if  at 
all.  The  two  proposed  cruises  are  also 
scheduled  tq  occur  in  different  seasons, 
and  that  cou  d  have  an  effect  on  the 
species  and  i  lumbers  present  in  the  area. 
Approximat<  ily  34  species  of  cetaceans 
are  known  tc  occur  within  the  proposed 
study  areas  i  a  the  Mid- Atlantic  Ocean, 
six  of  which  only  rarely  occur  in  the 
areas.  These  species  are  the  sperm 
whale  [Physnter  macrocephalus),  pygmy 
sperm  whale  {Kogia  breviceps),  dwarf 
sperm  whale  [Kogia  sima).  Cuvier's 
beaked  whal  3  [Ziphius  cavirostris), 
northern  bot  ienose  whale  {Hyperoodon 
ampuUatus),  True's  beaked  whale 
[Mesoplodot  minis),  Gervais'  beaked 
whale  [Mesa  jlodon  europaeus), 
Sowerby's  b«  aked  whale  [Mesoplodon 
bidens),  Blai  iville's  beaked  whale 
[Mesoplodot  densirostris),  rough- 
toothed  dolpnin  [Steno  bredanensis), 
bottlenose  dolphin  [Tursiops  truncatus), 
Pantropical  Spotted  dolphin  [Stenella 


Airgun  Array 


2GI  guns  . 
20airguns 


Notice  of  a  previous  (LDEO) 
application  and  proposed  IHA  was 
published  in  the  Federal  Register  on 
April  14,  2003  (68  FR  17909).  That 
notice  described,  in  detail,  the 
characteristics  of  the  Swing's  acoustic 


attenuata).  Atlantic  spotted  dolphin 
[Stenella  frontalis),  spinner  dolphin 
[Stenella  longirostris),  clymene  dolphin 
[Stenella  clymene),  striped  dolphin 
[Stenella  coeruleoalba),  short-beaked 
common  dolphin  [Delphinus  delphis). 
Eraser's  dolphin  [Lagenodelphis  hosei), 
wbite-beaked  dolphin  [Lagenqrhynchus 
albirostris),  Atlantic  white-sided 
dolphin  [Lagenorhynchus  acutus), 
Risso's  dolphin  [Grampus  griseus), 
melon-headed  whale  [Peponocephala 
electro],  pygmy  killer  whale  [Feresa 
attenuata),  false  killer  whale  [Pseudorca 
cmssidens),  killer  whale  [Orcinus  orca), 
long-finned  pilot  whale  [Globicephala 
melas),  short-finned  pilot  whale 
[Globicephala  macrorhynchus),  North 
Atlantic  right  whale  [Eubalaena 
glacialis),  humpback  whale  [Megaptera 
novaeangliae),  minke  whale 
[Balaenoptera  acutomstiuta),  Bryde's 
whale  [Balaenoptera  edeni),  sei  whale 
[Balaenoptera  borealis),  fin  whale 
[Balaenoptera  physalus),  and  blue 
whale  [Balaenoptera  musculus).  Also, 
six  species  of  pinnipeds  could 
potentially  be  encoimtered  during  the 
proposed  seismic  surveys,  although 
their  occurrence  in  the  study  area  is 
unlikely.  These  include  the  bearded  seal 
[Erignathus  baiixitus),  hooded  seal 
[Cystophora  cristata),  harbor  seal  [Phoca 
vitulina),  ringed  seal  [Pusa  hispida), 
grey  seal  [Halichoems  grypus),  and  the 
harp  seal  [Pagophilus  groenlandicus). 
Additional  information  on  most  of  these 
species  is  contained  in  Caretta  et  al. 
(2001,  2002)  which  is  available  at:  http:/ 

/www.nmfs.noaa.gov/prot res/PR2/ 

Stock Assessment__Program/ 

sars.html. 

Potential  Eflfects  on  Marine  Mammals 

The  soimd  pressure  fields  for  the  2- 
Gl  and  20-gun  arrays  have  been 
modeled  by  LDEO,  in  relation  to 
distance  and  direction  from  the  airguns. 
Table  1  in  the  application  (LDEO  Mid- 
Atlantic  2003)  shows  the  maximum 
distances  from  the  arrays  where  sound 
levels  of  >190, 180, 170,  and  160  dB  re 
1  (iPa  (rms)  are  predicted  to  be  received: 


Predicted  RMS  Radii  in  nieters/ft 


190  dB 


17/56 
275/902 


160  dB 


54/177 
900/2953 


170  dB 


175/574 
2600/8531 


160  dB 


510/1673 
9000/29,529 


sources  and,jin  general,  the  anticipated 
effects  on  mi  rine  mammals  including 
masking,  dis^bance,  and  potential 
hearing  impairment  and  other  physical 
effects.  That  information  is  not  repeated 
here.  Howev  sr,  possible  effects  of  the 


sub-bottom  profiler,  which  was  not  used 
in  the  project  described  in  that  notice, 
are  described  below.  Details  on  acoustic 
sources  from  the  2-GI  gim  array,  which 
will  be  installed  on  the  R/V  Knorr  for 
the  ADWBC  cruise  as  part  of  an  LDEO 
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portable  high-resolution  seismic  system, 
were  described  in  an  earlier  Federal 
Register  notice  on  April  11,  2003  (68  PR 
17773).  The  current  LDEO  Mid-Atlantic 
application  also  provides  information 
on  what  is  known  about  the  effects  on 
marine  mammals  of  the  types  of  seismic 
operations  planned  by  LDEO. 

Possible  Effects  of  the  Sub-bottom' 
Profiler  Signals 

Sound  levels  have  not  been  measured 
for  the  sub-bottom  profiler  used  by  the 
Maurice  Ewing,  but  Biu^ess  and  Lawson 
(2000)  measured  the  sounds  propagating 
more  or  less  horizontally  from  a  similar 
unit  with  similar  source  output  (205  dB 
re  1  ^lPa-m).  The  160  and  180  dB  re  1 
pPa  (rms)  radii,  in  the  horizontal 
direction,  were  estimated  to  be  near  20 
m  (66  ft)  and  8  m  (26  ft),  respectively, 
from  the  source,  as  measuired  in  13  m 
(43  ft)  water  depth.  The  corresponding 
distances  for  an  animal  in  the  beam 
below  the  transducer  would  be  greater, 
on  the  order  of  180  m  (591  ft)  and  18 
m  (59  ft),  assuming  spherical  spreading. 

The  sub-bottom  profiler  on  tne 
Maurice  Ewing  has  a  maximum  source 
level  of  204  dB  re  1  uPa-m.  Thus  the 
received  level  would  be  expected  to 
decrease  to  160  and  180  dB  at  about  160 
m  (525  ft)  and  16  m  (52  ft)  below  the 
transducer,  respectively  (assiuning 
spherical  spreading).  Corresponding 
distances  in  the  horizontal  plane  would 
be  lower,  given  the  directionality  of  this 
source  (30°  beamwidth)  and  the 
measurements  of  Burgess  and  Lawson 
(2000). 

Masking  by  Sub-bottom  Profiler  Signals 

There  is  little  chance  that  marine 
manmial  communications  will  be 
masked  appreciably  by  the  sub-bottom 
profiler  signals  given  its  relatively  low 
power  output,  the  low  duty  cycle, 
directionality,  and  the  brief  period 
when  an  individual  mammal  is  likely  to 
be  within  its  beam.  Furthermore,  in  the 
case  of  baleen  whales,  the  sonar  signals 
do  not  overlap  with  the  predominant 
frequencies  in  the  animals'  calls,  which 
would  avoid  significant  masking. 

Behavioral  Responses  Resulting  from 
Sub-bottom  Profiler  Signals 

Marine  mammal  behavioral  reactions 
to  pulsed  soimd  sources  and  responses 
to  the  sub-bottom  profiler  are  likely  to 
be  similar  to  those  of  other  pulsed 
sources  at  the  same  received  levels. 
However,  the  pulsed  signals  from  the 
sub-bottom  profiler  are  much  weaker 
than  those  from  the  airgun  array  and  the 
multi-beam  sonar.  Therefore  behavioral 
responses  rising  to  Level  B  harassment 
are  not  expected  unless  marine 
mammals  are  very  close  to  the  soiuce, 


e.g.  within  about  160  m  (525  ft)  below 
the  vessel,  or  a  lesser  distance  to  the 
side.  Because  simple  momentary 
behavioral  reactions  that  are  within 
normal  behavioral  patterns  for  that 
species  are  not  considered  to  be  a 
taking,  the  very  brief  exposure  of 
cetaceans  to  signals  from  the  sub-bottom 
profiler  is  unlikely  to  result  in  a  "take" 
by  harassment. 

Hearing  Impairment  and  Other  Physical 
Effects 

Source  levels  of  the  sub-bottom 
profiler  are  much  lower  than  those  of 
the  airguns  and  the  miilti-beam  sonar 
that  will  be  used  diuing  the  planned 
project.  Fiuthermore,  received  levels  of 
pulsed  sounds  that  are  necessary  to 
cause  temporary  or  permanent  hearing 
impairment  in  marine  mammals  appear 
to  be  higher  than  180  dB.  Thus,  it  is 
imlikely  that  the  sub-bottom  profiler 
produces  pulse  levels  strong  enough  to 
cause  hearing  impairment  or  other 
physical  injuries  even  in  an  animal  that 
is  briefly  in  a  position  inunediately 
adjacent  to  the  soiut:e. 

Furthermore,  the  sub-bottom  profiler 
is  usually  operated  simultaneously  with 
other  higher-power  acoustic  sources. 
Many  marine  mammals  will  move  away 
in  response  to  the  approaching  higher- 
power  sources  before  the  mammals 
would  be  close  enough  to  be  affected  by 
the  less  intense  sounds  from  the  sub- 
bottom  profiler.  In  the  event  that 
mammals  do  not  avoid  the  approaching 
vessel  and  its  various  sound  sources, 
mitigation  measures  that  would  be 
applied  to  minimize  effects  of  the 
higher-power  soiuxres  (discussed  later  in 
this  dociunent)  would  further  reduce  or 
eliminate  any  minor  effects  of  the  sub- 
bottom  profiler. 

Estimates  of  Take  by  Harassment  for  the 
two  Mid-Atlantic  Cruises 

As  described  previously  (68  FR 
17909,  April  14  2003),  animals 
subjected  to  sound  levels  ^160  dB  may 
alter  thefr  behavior  or  distribution,  and 
therefore  might  be  considered  to  be 
taken  by  Level  B  harassment.  However, 
the  160-dB  criterion  is  based  on  studies 
of  baleen  whales  (mysticetes),  which  are 
low  frequency  hearing  specialists.  In 
contrast,  odontocete  hearing  at  low 
frequencies  is  relatively  insensitive,  and 
dolphins  and  pilot  whales  generally 
appear  to  be  more  tolerant  of  strong 
sounds  than  are  most  baleen  whales. 
Delphinidae  have  their  best  hearing  in 
the  higher  frequencies  and  are  unlikely 
to  be  as  sensitive  as  the  mysticete 
whales  to  the  low  frequency  of  the 
airgun  array.  Therefore,  LDEO  believes 
they  are  less  likely  to  experience  Level 
B  harassment  at  160  dB,  and  a  more 


likely  threshold  for  onset  of  Level  B 
harassment  in  response  to  seismic 
sounds  is  at  about  170  dB. 

The,  estimates  of  takes  by  harassment 
are  based  on  the  nimiber  of  marine 
mammals  that  may  be  exposed  to 
seismic  sounds  ^160  dB  re  1  ^Pa  (rms) 
by  operations  with  the  20-airgun  array 
and  the  2  GI  gims,  during  the  TAG  and 
ADWBC  cruises,  respectively.  Based  on 
marine  mammal  density  sightings  and 
effort  data  collected  daring  a  survey  of 
offshore  waters  northeast  of  the  Azores 
by  Lens  (1991),  LDEO  used  their 
estimates  of  marine  mammal  density  to 
compute  the  best  (and  maximum) 
estimates  of  the  number  of  marine 
mammals  that  may  be  exposed  to 
received  levels  >160-dB  re  1  uPa  (rms) 
(NMFS"  current  criterion  for  onset  of 
Level  B  harassment).  The  best  estimates 
of  densities  were  then  multiplied  by  the 
linear  extent  of  the  proposed  survey 
effort  and  by  twice  the  160  dB  radius 
aroimd  the  applicable  airgun  array.  The 
proposed  siuvey  effort  is  185  km  (100 
n.mi.)  for  the  TAG  cruise,  and  4329  km 
(2340  n.mi.)  for  the  ADWBC  cruise.  The 
160-dB  radius  for  the  TAG  cruise  (20- 
gun  array)  is  9000  m  (29,529  ft),  whereas 
that  for  the  ADWBC  cruise  (2  GI  guns) 
is  510  m  (1673  ft).  For  large  cetaceans, 
LDEO  used  O.Sx  the  densities  seen 
during  the  Lens  (1991)  survey  to 
calculate  the  numbers  that  might  be 
exposed  to  seismic  sounds,  but  even 
this  reduced  niunber  is  likely  a  high 
estimate,  because  the  proposed  survey 
areas  are  likely  less  productive,  so 
feeding  aggregations  similar  to  those 
seen  by  Lens  (1991)  are  not  likely  to  be 
seen.  In  particular,  the  two  areas  where 
the  proposed  siuveys  will  be  conducted 
are  farther  offshore  and  likely  in  less 
productive  waters  than  the  area  siurveys 
northeast  of  the  Azores  (Lens  1991). 
Thus,  densities  are  likely  to  be  much 
lower  in  the  two  proposed  survey  areas 
than  in  the  Lens  (1991)  survey  area. 

Based  on  this  method,  tables  3  and  4 
of  LDEO's  application  give  the  best 
estimates,  as  well  as  maximum 
estimates,  of  densities  for  each  species 
or  species  group  of  cetacean  in  the 
proposed  seismic  survey  areas  during 
the  TAG  and  ADWBC  cruises, 
respectively,  that  might  be  exposed  to 
received  levels  >160  dB  re  1  (iPa  (rms), 
and  thus  potentially  taken  by  Level  B 
harassment,  during  seismic  surveys  in 
the  proposed  study  areas  of  the  Mid- 
Atlantic  Ocean.  Ehiring  the  TAG  cruise, 
38  of  the  marine  mammals  exposed  to 
sounds  ^160  dB  re  1  uPa  (rms)  would 
be  endangered  species,  primarily  fin 
(18)  and  sperm  whales  (15).  During  the 
ADWBC  cruise,  49  of  the  marine 
mammals  exposed  to  sounds  >160  dB  re 
1  ^Pa  (rms)  would  be  endangered 
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species,  primarily  fin  (24)  and  sperm 
whales  (20).  During  both  research 
cniises,  Delphinidae  would  accoimt  for 
92  percent  of  the  overall  estimate  for 
.  potential  taking  by  harassment  during 
each  of  the  proposed  seismic  surveys 
(i.e.,  709  of  772  (TAG)  and  943  of  1028 
(ADWBC)).  While  there  is  no  agreement 
regarding  any  alternative  "take" 
criterion  for  dolphins  exposed  to  airgun 
pulses,  if  only  those  dolphins  exposed 
to  >170  dB  re  1  jiPa  (rms)  were  to  be 
affected  sufficiently  to  be  considered 
taken  by  Level  B  harassment,  then  the 
.  best  estimate  for  common  dolphins  (the 
most  abundant  dolphin  in  the  area) 
would  be  91  rather  than  316  during  the 
TAG  cruise,  and  144  rather  than  419 
during  the  AOWBC  cruise.  These  are 
based  on  the  predicted  170-dB  radius 
around  the  20-  and  2-airgtm  arrays 
(2600  and  1 75  m  (8530  and  574  ft), 
respectively),  and  are  considered  to  be 
more  realistic  estimates  of  the  number 
of  each  species  of  delphinid  that  may  be 
disturbed.  Therefore,  the  total  number 
of  animals  likely  to  react  behaviorally  is 
considerably  lower  than  the  772  (TAG 
cruise)  or  1028  (ADWBC  cruise)  animals 
that  LDEO  has  estimated  in  Table  3  and 
4  (LDEO  Mid-Atlantic,  2003). 

Conclusions-Effects  on  Cetaceans 

Strong  avoidance  reactions  by  several 
species  of  mysticetes  to  seismic  vessels 
have  been  observed  at  ranges  up  to  6  to 
8  km  (3.2  to  4.3  nm)  and  occasionally 
as  far  as  20-30  km  (10.8-16.2  nm)  from 
the  source  vessel.  Some  bowhead 
whales  avoided  waters  within  30  km 
(16.2  nm)  of  the  seismip  operation. 
However,  reactions  at  such  long 
distances  appear  to  be  atypical  of  other 
species  of  mysticetes,  and  even  for 
bowheads  may  only  apply  during 
migration. 

Odontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  are 
expected  to  extend  ta  lesser  distances 
than  are  those  of  mysticetes.  Odontocete 
low-frequency  hearing  is  less  sensitive 
than  that  of  mysticetes,  and  dolphins 
are  often  seen  from  seismic  vessels.  In 
fact,  there  are  documented  instances  of 
dolphins  approaching  active  seismic 
vessels.  However,  dolphins  as  well  as 
some  other  types  of  odontocetes 
sometimes  show  avoidance  responses 
and/or  other  changes  in  behavior  when 
near  operating  seismic  vessels. 

Takmg  account  of  the  mitigation 
measures  that  are  planned,  effects  on 
cetaceans  are  generally  expected  to  be 
limited  to  avoidance  of  the  area  around 
the  seismic  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  "Level  B 
harassment."  In  the  cases  of  mysticetes, 
these  reactions  are  expected  to  involve 
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small  numbirs  of  individual  cetaceans  ' 
because  few  mysticetes  occur  in  the  area 
where  seism  ;c  surveys  are  proposed.  For 
Bryde's  wha  es,  LDEO's  best  estimate  is 
that  1  anima  during  each  of  the  cruises, 
which  transbtes  to  3  percent  of  the 
North  Atlanl  ic  population  for  this 
species  in  th  b  area  of  the  TAG  survey, 
and  1.5  pera  mt  of  the  North  Atlantic 
population  f  )r  this  species  in  the  area  of 
the  ADWBC  survey,  has  the  potential  to 
be  exposed  to  sound  levels  >160  dB  re 
1  uPa  (rms)  ^d  potentially  affected. 
LDEO's  best  bstimate  is  that  18  (TAG) 
and  24  (ADAysC)  fin  whales,  both  of 
which  are  <d.l  percent  of  the  estimated 
North  Atlantic  fin  whale  population 
(IWC  2003),  Will  be  exposed  to  sound 
levels  <160  dB  re  1  ^Pa  (rms)  and 
potentially  affected.  Similarly,  only  15 
(TAG)  and  zb  (ADWBC)  sperm  whales, 
or  approximately  0.1  and  0.2  percent  of 
the  estimate!^  North  Atlantic  sperm 
whale  populktion  would  receive  seismic 
sounds  >160idB.  Therefore,  based  on  the 
relatively  low  numbers  of  marine 
mammals  that  will  be  exposed  at  levels 
>160  dB  and  the  expected  impacts  at 
these  levels,  hJMFS  has  preliminarily 
determined  (pat  this  action  will  have  a 
negligible  ia  pact  on  the  affected  species 
or  stocks. 

Larger  nun  ibers  of  odontocetes  may  be 
affected  by  t]  le  proposed  activities,  but 
the  populatit  ms  sizes  of  the  main 
species  are  h  rge  and  the  numbers 
potentially  a  fected  are  small  relative  to 
the  populati(  m  sizes.  The  best  estimate 
of  the  toted  number  of  odontocetes  that 
might  be  exp  osed  to  >160  dB  re  1  uPa 
(rms)  in  the  proposed  survey  areas  in 
the  Mid-Atlafatic  Ocean  is  746  for  the 
TAG  cruise, ;  md  991  for  the  ADWBC 
cruise.  Of  th(  se,  709  (TAG  cruise)  and 
943  (ADWBq  cruise)  are  Delphinidaf 
and  of  these  about  204  (TAG  cruise)  and 
322  (ADWBG  cruise)  might  be  exposed 
to  >170  dB.  Only  316  and  419  conunon 
dolphins  (the  most  abundant  delphinid 
in  the  proposed  survey  areas)  are 
expected  to  lie  exposed  to  seismic 
sounds  >160kiB  in  the  proposed  TAG 
and  ADWBC  seismic  survey  areas, 
respectively. iThis  represents 
considerably  less  than  0.2  and  0.3 
percent  of  th  i  North  Atlantic  population 
of  common  dolphins.  Of  these,  91  and 
144,  respectively,  might  be  exposed  to 
>170  dB.  These  figiu-es  are  much  less 
than  0.1  perdent  of  the  North  Atlantic 
population  and  the  170-dB  values  (91 
and  144)  are  pelieved  to  be  a  more 
accurate  estimate  of  the  number 
potentially  affected.  Smaller  nimibers  of 
other  species  of  dolphins  will  be 
exposed  to  seismic  sounds  >160  dB 
during  the  pi  oposed  surveys,  and  the 
niunbers  for  iach  species  represent 


considerably  less  than  0.1  io  0.7  percent 
of  each  population.  The  nuimbers  that 
might  be  exposed  to  ^170  dB  are  even 
smaller  and  represent  considerably  less 
than  0.1  to  0.2  percent  of  each 
population;  these  latter  percentages  are 
believed  to  be  a  more  acciuate  estimate 
of  the  nimibers  potentially  affected. 
Based  on  the  relatively  low  numbers  of 
marine  mammals  that  will  be  exposed  at 
levels  >160  dfi  and  the  expected 
impacts  at  these  levels,  NMFS  has 
preliminarily  determined  that  this 
action  will  have  a  negligible  impact  on 
the  affected  species  or  stocks. 

Altogether,  proposed  mitigation 
measures  such  as  controlled  speed, 
course  alteration,  look-outs,  non- 
pursuit,  ramp-ups,  and  power-downs 
when  marine  mammals  i.re  seen  within 
defined  ranges  (See  Mitigation)  will 
reduce  short-term  reactions' to 
disturbance,  and  minimize  any  effects 
on  hearing  sensitivity. 

Conclusions-Effects  on  Pinnipeds 

Very  few  if  any  pinnipeds  are 
expected  to  be  encountered  during  the 
proposed  seismic  surveys  in  the  Mid- 
Atlantic  Ocean.  Most  have  a  coastal 
distribution  or  are  distributed  along  the 
pack-ice  edge.  Therefore,  it  is  imlikely 
that  pinnipeds  will  be  encoimtered  in 
either  study  area.  However,  if  pinnipeds 
are  encountered,  they  are  more  likely  to 
be  seen  during  the  ADWBC  cruise  in  the 
northern  Mid-Atlantic  than  during  the 
TAG  cruise.  A  few  gray  seals,  which  are 
normally  found  in  coastal  areas  might 
be  seen  during  the  ADWBC  cruise.  In 
addition,  a  few  vagrant  harbor  seals, 
harp  seals,  or  hooded  seals  might  be 
encountered.  None  of  the  pinniped 
species  is  considered  endangered  or 
vulnerable. 

Because  no  seismic  surveys  will  take 
place  in  coastal  and  nearshore  areas,  the 
best  estimate  of  the  numbers  of  each  of 
the  more  common  (but  unlikely)  species 
that  might  be  taken  by  Level  B 
harassment  is  no  more  than  2  and  is 
most  likely  0.  For  the  other  less- 
common  species  the  best  estimate  is 
zero.  U  pinnipeds  are  encountered,  the 
prdposed  seismic  activities  would  have, 
at  most,  a  short-term  effect  on  their 
behavior  and  no  long-term  impacts  on 
individual  seals  or  their  populations. 
Responses  of  pinnipeds  to  acoustic 
disturbance  are  variable,  but  usually 
quite  limited.  Effects  are  expected  to  be 
limited  to  short-term  and  localized 
behavioral  changes  falling  within  the 
MMPA  definition  of  Level  B 
harassment.  Therefore,  based  on  the 
relatively  low  numbers  of  marine 
mammals  that  will  be  exposed,  NMFS 
has  preliminarily  determined  that  this 
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action  will  have  a  negligible  impact  on 
the  affected  species  or  stocks. 

Mitigation 

For  the  proposed  TAG  seismic  smvey, 
LDEO  will  use  a  20-gim  array  with  a 
total  volume  of  8575  in^.  Individual 
airguns  will  range  in  size  from  80  to  850 
in3.  For  the  ADWBC  cruise,  LDEO  will 
use  2  GI  guns  with  a  total  volume  of  210 
in^.  The  airguns  comprising  these  arrays 
will  be  spread  out  horizontally,  so  that 
the  energy  from  the  arrays  will  be 
directed  mostly  downward. 

The  soimd  pressiu-e  fields  were 
modeled  by  LDEO  in  relation  to 
distance  and  direction  from  the  2  GI 
guns  and  the  20-gun  array,  as  shown  in 
Figures  5  and  6  (LDEO  Mid-Atlantic, 
2003).  The  radii  aroimd  the  arrays 
where  the  received  level  would  be  180- 
dBTe  1  pPa  (rms)  (NMFS'  threshold 
level  for  onset  of  Level  A  harassment 
applicable  to  cetaceans]  were  estimated 
as  54  m  {177  ft)  and  900  m  (2953  ft), 
respectively,  for  the  2-GI  and  20-gun 
array.  The  radii  aroimd  the  2  GI  guns 
and  the  20-gun  array  where  the 
received  level  would  be  190  dB  re  1  uPa 
(rms),  (NMFS'  threshold  level  for  onset 
of  Level  A  harassment  applicable  to 
pinnipeds),  were  estimated  as  17  m  (56 
ft)  and  275  m  (902  ft),  respectively.  A 
calibration  study  was  conducted  prior  to 
these  smveys  to  determine  the  actual 
radii  corresponding  to  each  sound  level. 
These  actu^  radii  will  be  used  to  define 
the  safety  radii  to  be  used  for  this  study. 
Until  then,  or  if  those  measurements 
appear  defective,  LDEO  will  use  a 
precautionary  1.5  times  the  modeled 
180-  (cetaceans)  and  190-  (pinnipeds) 
dB  radii  as  the  safety  radii. 

Vessel-based  observers  will  monitor 
marine  mammals  in  the  vicinity  of  the 
arrays.  LDEO  proposes  to  power-down 
the  airgxms  if  marine  mammals  are 
observed  within  the  proposed  safety 
radii.  Also,  LDEO  proposes  to  use  a 
ramp-up  procedure  when  commencing 
operations  using  the  20-gun  array. 
Ramp-up  will  begin  with  the  smallest 
gun  in  the  array  (80  in3),  and  gims  will 
be  added  in  a  sequence  such  that  the 
source  level  of  the  array  will  increase  at 
a  rate  no  greater  than  6  dB  per  5-minute 
period  over  a  total  duration  of  about  25 
minutes.  Ramp-up  will  not  occur  for  the- 
2-GI  gun  array  because  the  total  air 
discharge  volume  is  small  (210  in3). 
Please  refer  to  LDEO's  application  for 
more  detailed  information  about  the 
mitigation  measures  that  are  an  integral 
part  of  the  planned  activity. 

The  directional  nature  of  the  6-airgim 
array  to  be  used  in  this  project  is  an 
important  mitigating  factor,  resulting  in 
lower  soimd  levels  at  any  given 
horizontal  distance  than  would  be 


expected  at  that  distance  if  the  source 
were  omnidirectional  with  the  stated 
nominal  source  level.  Because  the  actual 
seismic  soiuce  is  a  distributed  sound 
soitrce  (2  or  20  guns)  rather  than  a  single 
point  source,  the  highest  soimd  levels 
measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level. 

hdarine  Mammal  Monitoring 

At  least  two  vessel-based  observers 
will  be  stationed  aboard  LDEO's  seismic 
survey  vessel  during  seismic  operations 
in  the  Mid-Atlantic  Ocean.  It  is 
proposed  that  one  or  two  marine 
mammal  observers  aboard  the  seismic 
vessel  will  search  for  and  observe 
marine  mammals  whenever  seismic 
operations  are  in  progress  during 
daylight  hours,  and  if  feasible,  during 
periods  without  seismic  activity.  Vessel- 
based  observers  will  monitor  for  marine 
mammals  near  the  seismic  source  vessel 
for  at  least  30  minutes  prior  to  and 
during  all  daylight  ramp-up  and  airgim 
operations,  and  during  any  nighttime 
startups  of  the  airguns.  Airgun 
operations  will  be  suspended  when 
marine  mammals  are  observed  within, 
or  about  to  enter,  the  designated  safety 
radii.  Observers  will  not  be  on  duty 
during  ongoing  seismic  operations  at 
night;  bridge  personnel  will  watch  for 
marine  mammals  during  this  period  and 
will  call  for  the  airguns  to  be  powered 
down  if  marine  mammals  are  observed 
in  or  about  to  enter  the  safety  radii.  At 
least  one  marine  mammal  observer  will 
be  on  "standby"  at  night,  in  case  bridge 
personnel  see  a  marine  mammal.  An 
image-intensifier  night-vision  device 
(NVD)  will  be  available  for  use  at  night. 
If  the  airguns  are  started  up  at  night,  two 
marine  mammal  observers  will  monitor 
for  marine  mammals  near  the  source 
vessel  for  30  minutes  prior  to  start  up 
using  NVDs.  The  30-minute  observation 
period  is  only  required  prior  to 
commencing  seismic  operations 
following  an  extended  shut  down 
period.  After  30  minutes  of  observation, 
the  ramp-up  procedure  will  be  followed. 

The  observers  will  watch  for  marine 
mammals  from  the  highest  practical 
vantage  point  on  the  vessel,  which  is 
either  the  flying  bridge  or  the  bridge.  On 
the  R/V  Maurice  Ewing,  the  observer's 
eye  level  will  be  approximately  11m 
(36  ft)  above  sea  level  when  stationed  on 
the  bridge,  allowing  for  good  visibility 
within  a  210°  arc.  If  observers  are 
stationed  on  the  flying  bridge,  the  eye 
level  will  be  14.4  m  (47.2  ft)  above  sea 
level.  The  proposed  monitoring  plan  is 
summarized  later  in  this  document. 


Mitigation  During  Operations 

The  following  mitigation  measures,  as 
well  as  marine  mammal  monitoring, 
will  be  adopted  dining  the  proposed 
Mid-Atlantic  seismic  surveys,  provided 
that  doing  so  will  not  compromise 
operational  safety  requirements:  (1) 
Speed  or  course  alteration;  (2)  Power- 
down  procedures;  (3)  Shut-down 
procedures;  and  (4)  Ramp-up  ^ 

procedures. 

Coarse  Alteration 

If  a  marine  mammal  is  detected 
outside  the  safety  radius  and,  based  on 
its  position  and  the  relative  motion,  is 
likely  to  enter  the  safety  radius,  the 
vessel's  speed  and/or  direct  course  will 
be  changed  in  a  manner  that  also 
minimizes  the  effect  to  the  planned 
science  objectives.  The  marine  mammal 
activities  and  movements  relative  to  the 
seismic  vessel  will  be  closely  monitored 
to  ensure  that  the  marine  mammal  does 
not  approach  within  the  safety  radius.  If 
the  mammal  appears  likely  to  enter  the 
safety  radius,  further  mitigative  actions 
will  be  taken,  i.e.,  either  further  course 
alterations  or  shutdown  of  the  airguns. 

Power-down  and  Shut-down 
Procedures 

Received  sound  levels  have  been 
modeled  for  the  2-GI  and  20-gun 
euiays.  Based  on  the  modeling,  estimates 
of  the  190-,  180-,  170-,  and  160-dB  re 
1  ^Pa  (rms)  distances  (safety  radii)  for 
these  arrays  have  been  provided 
previously  in  this  document.    . 

Airg\m  operations  will  be  powered- 
down  (or  shut-down)  immediately  when 
cetaceans  or  pinnipeds  are  seen  within 
or  about  to  enter  the  appropriate  180- 
dB  (rms)  or  190-dB  (rms)  radius, 
respectively.  These  180-  and  190-dB 
criteria  are  consistent  with  guidelines 
listed  for  cetaceans  and  pinnipeds  by 
NMFS  (2000)  and  other  guidance  by 
NMFS.  If  a  marine  mammal  is  detected 
outside  the  safety  radius  but  is  likely  to 
enter  the  safety  radius,  and  if  the 
vessel's  course  and/or  speed  cannot  be 
changed  to  avoid  having  the  marine 
mammal  enter  the  safety  radius,  the 
airguns  will  be  powered-down  before 
the  mammal  is  within  the  safety  radius'. 
Likewise,  if  a  mammal  is  already  within 
the  safety  radius  when  first  detected,  the 
airguns  will  be  powered-down 
immediately.  If  a  marine  mammal  is 
seen  within  the  appropriate  safety 
radius  of  the  array  while  the  guns  are 
powered-down,  airgim  operations  will 
be  shut-down.  For  the  power-down 
procedure  for  the  20-gun  array,  one  80 
in^  airgun  will  be  operated  during  the 
interruption  of  seismic  survey.  When 
the  2  GI  guns  are  in  use,  a  shut-down 
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rather  than  a  power-down  will  likely  be 
necessary.  Airgiin  activity  (after  both 
power-down  and  shut-down 
procedures)  will  not  resume  until  the 
marine  mammal  has  cleared  the  safety 
radius.  The  animal  has  cleared  the 
safety  radius  if  it  is  visually  observed  to 
have  left  the  safety  radius,  or  if  it  has 
not  been  seen  within  the  zone  for  15 
min  (small  odontocet.es  and  pinnipeds) 
or  30  min  (mysticetes  and  large 
odontocetes,  including  sperm,  pygmy 
sperm,  dwarf  sperm,  beaked,  and 
bottlenose  whales). 

Ramp-up  Procedure 

A  "ramp-up"  procedure  will  be 
followed  when  the  airgun  arrays  begin 
operating  after  a  specified  duration 
without  airgim  operations.  Under 
normal  operational  conditions  (vessel 
speed  4  knots,  or  7.4  km/hr),  a  ramp-up 
would  be  required  after  a  power-down 
or  shut-down  period  lasting  about  8 
minutes  or  longer  if  the  Ewing  was 
towing  the  20-gun  array.  At  4  knots,  the 
source  vessel  would  travel  900  m  (2953 
ft)  during  an  8-minute  period.  If  the 
towing  speed  is  reduced  to  3  knots  or 
less,  as  sometimes  required  when 
maneuvering  in  shallow  water,  it  is 
proposed  that  a  ramp-up  would  be 
required  after  a  "no  shooting"  period 
lasting  10  minutes  or  longer.  At  towing 
speeds  not  exceeding  3  knots,  the  source 
vessel  would  travel  no  more  than  900  m 
(3117  ft)  in  10  minutes.  Based  on  the 
same  calculation,  a  ramp-up  procedure 
would  be  required  after  a  6  minute 
.period  if  the  speed  of  the  source  vessel 
was  5  knots.  During  the  ramp-up 
procedures,  the  safety  radii  for  the  full 
gun  array  will  be  maintained. 

Ramp-up  will  not  occur  if  the  safety 
radius  has  not  been  visible  for  at  least 
30  min  prior  to  the  start  of  operations 
in  either  daylight  or  nighttime.  If  the 
safety  radius  has  not  been  visible  for 
that  30  minute  period  (e.g.,  during 
darkness  or  fog),  ramp-up  will  not 
commence  unless  one  airgun  with  a 
sound  pressure  level  (SPL)  of  at  least 
180  dfi  has  been  maintained  during  the 
interruption  of  seismic  activity. 
Therefore,  it  is  likely  that  the  20-gim 
array  will  not  be  ramped  up  from  a  shut- 
down at  night  or  in  thick  fog,  since  the 
safety  radii  fortius  array  will  not  be 
visible  during  those  conditions. 

Monitoring  and  Reporting 

LDEO  proposes  to  conduct  marine 
mammal  monitoring  of  its  2003  Mid- 
Atlantic  seismic  programs  in  order  to 
satisfy  the  anticipated  requirements  of 
the  MA. 


Vessel-basei  I  Visual  Monitoring 

The  obser  /er(s)  will  systematically 
scan  the  are  i  aroimd  the  vessel  with 
reticle  bino(  ulars  (e.g.,  7  X  50  Fujinon) 
and  with  thf  naked  eye  during  the 
daytime.  At  bight,  NVDs  will  be 
available  (iTT  F500  Series  Generation  3 
binocular  image  intensifier  or 
equivalent).|Laser  rangefinding 
binoculars  (|.eica  LRF  1200  laser 
rangefinder  pr  equivalent)  will  be 
available  to  issist  with  distance 
estimation. 

At  least  tv  'o  observers  will  be  based 
aboard  the  vessel,  and  at  least  one  will 
be  an  experienced  marine  mammal 
observer.  Ol  servers  will  be  appointed 
by  LDEO  wi  h  NMFS  concurrence. 
Observers  w  11  be  on  duty  in  shifts  of 
duration  no  onger  than  4  hours.  The 
second  obse  ver  will  also  be  on  watch 
part  of  the  ti  me,  including  the  30 
minute  periods  preceding  startup  of  the 
airguns  and  jduring  ramp-ups.  Use  of 
two  simultaneous  observers  will 
increase  the 'proportion  of  the  marine 
mammals  pijesent  near  the  source  vessel 
that  are  dete  ::ted.  LDEO  bridge 
personnel  a<  ditional  to  the  dedicated 
marine  man:  mal  observers  will  also 
assist  in  deti  scting  marine  manunals  and 
implementii  ig  mitigation  requirements 
whenever  p«  issible  (they  will  be  given 
instruction  qn  how  to  do  so),  especially 
during  ongoing  operations  at  night, 
when  design  ated  observers  will  not  be 
on  duty.  If  ri  mp-up  procedures  must  be 
performed  a  night,  two  observers  will 
be  on  duty  3  D  minutes  prior  to  the  start 
of  airgun  op  irations  and  during  the 
subsequent  i  amp-up  procedures.  Ramp- 
up  is  not  rec  uired  for  the  2  GI  gun  array, 
but  observer  >  must  watch  for  30  minutes 
prior  to  opei  ation  of  the  2  GI  guns  and 
the  safety  ra  lii  must  be  visible. 

Reporting 


The  vesse 
provide  data 


-based  monitoring  will 
required  to  estimate  the 


numbers  of  i  aarine  mammals  exposed  to 
various  rece  ved  sound  levels,  to 
document  ai  ly  apparent  disturbance 
reactions,  ar  d  thus  to  estimate  the 
numbers  of  i  aammals  potentially  taken 
by  Level  B  harassment.  It  will  also 
provide  the  nformation  needed  in  order 
to  shut  dowi  I  the  airguns  at  times  when 
mammals  ar ;  present  in  or  near  the 
safety  zones,  When  a  manunal  sighting 
is  made,  the  following  information 
about  the  si{  hting  will  be  recorded:  (1) 
Species,  groi  ip  size,  age/size/sex 
categories  (if  determinable),  behavior 
when  first  sifted  and  after  initial 
sighting,  hewing  (if  consistent),  bearing 
and  distance  from  seismic  vessel, 
sighting  cue,  apparent  reaction  to 
seismic  vess  }1  (e.g.,  none,  avoidance, 


approach,  paralleling,  etc.),  and 
behavioral  pace;  and  (2)  time,  location, 
heading,  speed,  activity  of  the  vessel 
(shooting  or  not),  sea  state,  visibility, 
cloud  cover,  and  sun  glare.  The  data 
listed  under  (2)  will  also  be  recorded  at 
the  start  and  end  of  each  observation 
watch  and  during  a  watch,  whenever 
there  is  a  change  in  one  or  more  of  the 
variables. 

All  mammal  observations  and  airgun 
power-  and  shut-downs  will  be  recorded 
in  a  standardized  format.  Data  will  be 
entered  into  a  custom  database  using  a 
laptop  computer  when  observers  are  off- 
duty.  The  accuracy  of  the  data  entry  will 
be  verified  by  computerized  validity 
data  checks  as  the  data  are  entered  and 
by  subsequent  manual  checking  of  the 
database.  These  procedures  will  allow 
initial  summaries  of  data  to  be  prepared 
during  and  shortly  after  the  field 
program,  and  will  facilitate  transfer  of 
the  data  to  statistical,  graphical  or  other 
programs  for  further  processing  and 
archiving. 

Results  from  the  vessel-based 
observations  will  provide  (1)  the  basis 
for  real-time  mitigation  (airgun  power- 
down  or  shut-down);  (2)  information 
needed  to  estimate  the  number  of 
marine  mammals  potentially  taken  by 
harassment,  which  must  be  reported  to 
NMFS;  (3)  data  on  the  occurrence, 
distribution,  and  activities  of  marine 
mammals  in  the  area  where  the  seismic 
study  is  conducted;  (4)  information  to 
compare  the  distance  and  distribution  of 
marine  manunals  relative  to  the  source 
vessel  at  times  with  and  without  seismic 
activity;  and  (5)  data  on  the  behavior 
and  movement  patterns  of  marine 
mammals  seen  at  times  with  and 
without  seismic  activity. 

A  report  will  be  submitted  to  NMFS 
within  90  days  after  the  end  of  each 
cruise  in  the  MidrAtlantic  Ocean.  The 
end  of  the  TAG  cruise  is  predicted  to 
occur  on  or  about  October  30,  2003.  The 
end  of  the  ADWBC  cruise  is  unknown 
at  this  time.  The  report  will  describe  the 
operations  that  were  conducted  and  the 
marine  mammals  that  were  detected. 
The  report  will  be  submitted  to  NMFS, 
providing  full  dociunentation  of 
methods,  results,  and  interpretation 
pertaining  to  all  monitoring  tasks.  The 
90-day  report  will  sununarize  the  dates 
and  locations  of  seismic  operations, 
marine  mammal  sightings  (dates,  times, 
locations,  activities,  associated  seismic 
survey  activities),  and  estimates  of  the 
amount  and  nature  of  potential  take  of 
marine  mammeds  by  harassment  or  in 
other  ways.  The  draft  report  will  be 
considered  the  final  report  unless 
comments  and  suggestions  are  provided 
by  NMFS  within  60  days  of  its  receipt 
of  the  draft  report. 
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Endangered  Species  Act  (ESA) 

Under  section  7  of  the  ESA,  NMFS 
has  begun  consultation  on  the  proposed 
issuance  of  an  IHA  under  section 
101(a)(5)(D)  of  the  MMPA  for  this 
activity.  Consultation  will  be  concluded 
prior  to  the  issuance  of  an  IHA. 

National  Environmental  Policy  Act 
(NEPA) 

The  NSF  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
two  Mid-Atlantic  surveys.  NMFS  is 
reviewing  this  EA  and  will  either  adopt 
it  or  prepare  its  own  NEPA  document 
before  making  a  determination  on  the 
issuance  of  an  IHA.  A  copy  of  the  NSF 
EA  for  this  activity  is  available  upon 
request  (see  ADDRESSES). 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  impact  of  conducting  two 
seismic  surveys  in  the  Mid-Atlantic 
Ocean  will  result,  at  worst,  in  a 
temporary  modification  in  behavior  by 
certain  species  of  marine  mammals. 
This  activity  is  expected  to  result  in  no 
more  than  a  negligible  impact  on  the 
affected  species. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abiuidance  of 
marine  mammals  in  the  vicinity  of  the 
survey  activity,  the  number  of  potential 
harassment  takings  is  estimated  to  be 
small.  In  addition,  no  take  by  injury 
and/or  death  is  anticipated,  and  the 
potential  for  temporary  or  permanent 
hearing  impairment  is  low  and  will  be 
avoided  through  the  incorporation  of 
the  mitigation  measures  mentioned  in 
this  document.  In  addition,  the 
proposed  seismic  program  is  not 
expected  to  interfere  with  any 
subsistence  himts,  since  operations  in 
the  whaling  and  sealing  areas  will  be 
limited. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  to 
LDEO  for  conducting  two  seismic 
surveys  in  the  Mid-Atlantic  Ocean, 
provided  the  previously  mentioned 
mitigation,  monitoring,  and  reporting 
requirements  are  incorporated.  NMFS 
has  preliminarily  determined  that  the 
proposed  activity  would  result  in  the 
harassment  of  small  numbers  of  marine 
mammals;  would  have  no  more  than  a 
negligible  impact  on  the  affected  marine 
mammal  stocks;  and  would  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  stocks  for  subsistence 
uses. 


Information  Solicited 

NMFS  requests  interested  persons  to 
submit  conunents  and  information 
concerning  this  request  (see  ADDRESSES). 

Dated:  September  11,  2003. 
Laurie  K.  Allen, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  03-23766  Filed  9-16-03;  8:45  am] 

BILUN6  CODE  3S1fr-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

P.D.  080703A] 

Marine  Mammala;  File  No.  358-1585-04 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMAnv:  Notice  is  hereby  given  that 
the  Alaska  Department  of  Fish  and 
Game,  P.O.  Box  25526,  Juneau,  Alaska 
99802-5526  [Principal  Investigator: 
Robert  Small,  Ph.D.]  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  358-1585-02  as  amended  by  a 
minor  change  [No.  -03]. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  o£fice(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Assistant  Regional  Administrator  for 
Protected  Resources,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Jtmeau,  AK 
99802-1668;  phone  (907)586-7235;  fax 
(907)586-7012. 

FOR  FURTHER  INFORMATXm  CONTACT: 
Ruth  Johnson  or  Carrie  Hubard, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATXW:  On  June  7, 
2003,  notice  was  published  in  the 
Federal  Register  (68  FR  33477)  that  an 
amendment  of  Permit  No.  358-1585, 
issued  September  30,  2002  (67  FR 
64098),  had  been  requested  by  the  ' 
above-named  organization.  The 
requested  amendment  has  been  granted 
imder  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

The  amendment  authorizes  the 
Holder  to  conduct  additional  activities 
on  harbor  seals  that  include: 


permanently  marking  females  that 
receive  implanted  VHF  transmitters  to 
enable  identification  firom  a  distance 
without  further  disturbance  to 
determine  if  female  has  a  pup;  applying 
a  Passive  Inte^Bted  Transponder  (PIT) 
tag  to  identify  recaptured  individuals  to 
assess  change  in  health  or  contaminant 
loads  over  time;  using  ultrsound  to 
diagnose  pregnancy  and  reproductive 
condition  of  females;  attaching  a  sonic 
tag  for  realtime  tracking  of  foraging 
behavior  while  simultaneously 
conducting  acoustical  surveys  of  prey 
availability;  and  attaching  an 
Underwater  Timed  Picture  Recorder 
(UTPR)  with  Time  Depth  Recorder  to 
view  prey  selection  and  readily 
calciUate  pursuit  and  handling  times.    ^ 

Dated:  September  9,  2003. 
Stephen  L.  Leadiery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  03-23765  Filed  9-16-03;  8:45  am) 

BUJN6  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Notice  Of  availability  of  a  draft  regional 
reatoration  plan 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  Availability  of  a  Draft 

Regional  Restoration  Plan:  Region  2,  for 

the  Louisiana  Regional  Restoration 

Planning  Program. 

SUMMARY:  Notice  is  hereby  given  that  a 
document  entitled,  "Draft  Louisiana 
Regional  Restoration  Plan:  Region  2"  is 
available  for  public  review  and 
comment.  This  docmnent  has  been 
prepared  by  the  state  and  federal  natural 
resource  trustee  agencies  (National 
Oceanic  and  Atmospheric 
Administration  (NOAA);  U.S. 
Department  of  the  Interior  (DOI); 
Louisiana  Oil  Spill  Coordinator's  Office 
(LOSCO);  and  Louisiaha  Departments  of 
Environmental  Quality  (LDEQ);  Natural 
Resources  (LDNR);  and  Wildlife  and 
Fisheries  (LDWF))  to  address  natural 
resource  injuries  resulting  from 
discharges  of  oil  in  Region  2  of  the  State 
of  Louisiana. 

The  draft  Region  2  Restoration  Plan 
(RRP-2)  is  the  first  of  nine  regional 
plans  being  prepared  imder  the 
statewide  Louisiana  Regional 
Restoration  Planning  Program  (RRP 
Program)  developed  by  NOAA,  DOI  and 
the  State  of  Louisiana.  The  purposes  of 
the  RRP  Program  include  expediting 
restoration  of  natiu-al  resources  injured 
by  oil  spills  and  reducing  the  cost  of 
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nat\iral  resource  damage  assessments 
(NRDA) — the  process  by  which  trustee 
agencies  assess  and  restore  resources 
injured  by  oil  spills. 

The  trustees  are  seeking  public 
comment  on  the  draft  RRP-2.  Public 
comments  on  the  Plan  will  be  accepted 
'during  the  thirty  (30)  day  public 
comment.  Opportimities  for  public 
comment  on  the  statewide  program  are 
provided  through  public  review  and 
comment  on  docimients  contained  in 
the  Administrative  Record  maintained 
at  the  locations  listed  at  the  end  of  this 
Notice. 

DATES:  Comments  on  the  "Draft 
Louisiana  Regional  Restoration  Plan: 
Region  2"  must  be  submitted  in  writing 
by  October  23,  2003. 
ADDRESSES:  Requests  for  copies  of  the~ 
"Draft  Louisiana  Regional  Restoration 
Plan:  Region  2",  as  well  as  written 
comments,  should  be  sent  to  William 
Conner,  Chief,  NOAA/Damage 
Assessment  Center,  1305  East-West 
Highway,  SSMC  #4, 10th  floor,  Silver 
Spring,  MD  20910;  fax  number  301/713- 
4389;  e-mail  address: 
William. Connet®noaa.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
further  information,  contact  William 
Conner  at  301/713-3038  ext.  190,  or  at 
WUIiam.Connei^noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Louisiana's  economy  is  based,  in  part, 
on  the  state's  vast  natural  resources.  - 
Both  renewable  (hunting,  fishing,  forest 
products)  and  nonrenewable  (ciUtural, 
oil,  natural  gas)  resoiu-ces  are  important, 
and  the  industries  associated  wiih  each 
have  coexisted  for  years.  Although 
Louisiana's  oil  and  gas  industry  tries  to 
avoid  adverse  impacts  on  renewable 
natiual  resoiirces,  injuries  do  occur  as  a 
result  of  oil  spill  incidents.  The  impact 
of  these  incidents  on  fish,  wildlife  and 
the  environment  can  be  significant  and 
adversely  affect  the  industries  and 
communities  depending  on  natural 
resources  for  commerce  and  recreation. 

Federal  and  state  natural  resoiuce 
trustees  have  developed  the  first 
statewide  comprehensive  Regional 
Restoration  Planning  Program  to  assist 
the  natiual  resource  trustees  in  carrying 
out  their  responsibilities  to  restore  the 
natural  resources  that  have  been  injured 
by  oil  spills.  The  goal  of  this  planning 
effort  was  to  establish  a  statewide 
program  that  would:  expedite  and 
reduce  the  cost  of  the  NRDA  process; 
increase  predictability  by  describing  in 
detail  the  NRDA  process;  and  increase 
restoration  of  lost  natiiral  resQurces  and 
services  by  expediting  resolution  of 
claims.  The  statewide  Program  describes 
a  number  of  additional  case  settlement 
alternatives  that  will  assist  the  trustees 


and  Respons  ible  Parties  in  negotiations 
to  resolve  Re  sponsible  Party  liabilities 
for  incidents .  These  settlement 
alternatives  generally  represent  different 
ways  of  resolving  liability  fitjm  an 
incident  under  one  or  the  other  (or  both) 
of  the  two  usual  options:  Responsible 
Party  implemented  restoration,  or 
Responsible  Party  cash  settlement  and 
trustee  impUmented  restoration. 

The  Louisiana  Regional  Restoration 
Planning  Program  divides  the  state  into 
nine  regionslFor  each  region,  a  Regional 
Restoration  Plan  will  be  developed  that 
identifies:  resources  which  could 
potentially  h  b  injured  by  incidents; 
appropriate  i  estoration  types  to  restore 
those  resoun;es;  and  available 
restoration  p  rojects  for  each  of  the 
restoration  types. 

The  draft  ^[RP-2  covers  an  area  of 
southwest  Louisiana,  including  all  or 
part  of  the  following  parishes: 
Ascension,  Assumption,  Jefferson, 

lecUis,  Plaquemines,  St. 
harles,  St.  James,  and  St. 
ist.  The  predominant 
is  region  are  coastal 
etlands,  oyster  reefs,  and 
coastal  forested  wetlands.  One  of  the 
key  features  pf  the  draft  RRP-2  is  the 
n  costs  determined  for 
The  unit  costs,  developed 
sh  settlements,  include  all 
ct  the  project  plaiuiing, 
d  design,  land  nghts, 
plementation,  monitoring, 
d  maintenance, 
contingencies,  and  trustee  oversight.  To 
keep  the  costp  as  acciu^te  as  possible,  it 
is  anticipated  that  they  will  be 
periodically  reviewed  and  updated  as 
new  data  begome  available.  Any 
changes  made  to  the  estimates  will  be 
made  availanle  for  public  review  and 
comment.      I 

The  natural  resource  trustees  (NOAA, 
DOL  LOSCO  LDEQ,  LDNR,  LDWF)  are 
designated  pju'suant  to  33  U.S.C. 

itive  Order  12777,  and  the 
ingency  Plan,  40  CFR 
00.605.  Piu-suant  to  La. 
:460,  the  State  of 
Spill  Contingency  Plan 
(September  1995)  describes  the  state 
trust  resources  to  include  the  following: 
vegetated  wetlands,  siuface  waters, 
ground  watets,  air,  soil,  wildlife,  aquatic 
life,  and  the  appropriate  habitats  on 
which  they  depend.  DOI  has  been 
designated  a^  trustee  for  the  natural 
resources  that  it  manages  or  controls. 
Examples  of  Piose  resources  are 
described  in  the  National  Contingency 
Plan,  40  CFM  300.600(b)(2)  and  (3), 
include  the  rollowing  and  their 
supporting  ecosystems:  migratory  birds, 
anadromous  fish,  endangered  species 
and  marine  ihammals,  federally  owned 


Lafourche, 
Bernard,  St. 
John  the  Ba 
habitats  in 
herbaceous 


unit  restorat 
these  habita 
to  facilitate 
costs  to  coni 
engineering 
permitting,  i: 
operations 


2706(c),  Ex> 
National  Co 
300.600  and 
Rev.  Stat.  30 
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minerals,  certain  federally  managed 
water  resources,  and  natural  resources 
located  on,  over,  or  under  land 
administered  by  DOI.  NOAA's  trust 
resoiuces  include,  but  are  not  limited  to: 
conmie'rcial  and  recreational  fish 
species,  anadromous  and  catadromous 
fish  species,  marshes  and  other  coastal 
habitats,  marine  mammals,  and 
endangered  emd  threatened  marine 
species. 

Pursuant  to  15  CFR  990.56,  the 
natural  resoiuce  trustees  are  authorized 
to  develop  regional  restoration  plans  as 
part  of  Oil  Pollution  Act's  mandate  for 
the  trustees  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of 
natural  resources  and  services  injiired 
by  oil  spill  incidents  and  to  compensate 
for  interim  losses  of  such  resources  and 
services. 

The  Administrative  Record  for  the 
statewide  program  and  RRP-2  is  being 
maintained  at:  (1)  NOAA  Damage 
Assessment  Center,  SSMC  #4, 1305 
East-West  Highway,  Silver  Spring, 
Maryland  20910-3281;  (2)  Louisiana  Oil 
Spill  Coordinator's  Office,  Suite  405, 
150  Third  Street,  Baton  Rouge,  LA, 
7081;  and  (3)  http:// 
www.darp.noaa.gov/seregion/ 
larrpar.htm. 

The  Record  includes  documents  that 
the  trustees  relied  upon  during  the 
development  of  the  Draft  Louisiana 
Regional  Restoration  Plan:  Region  2. 
Pursuant  to  15  CFR  990.23  &  990.56,  the 
trustees  sought  public  involvement  in 
developing  the  Draft  Louisiana  Regional 
Restoration  Plan:  Region  2,  through 
public  review  and  conunent  of  the 
documents  contained  in  the  Record,  as 
well  as  through  publication  of  the 
"Louisiana  Regional  Restoration 
Planning  Program/Draft  Programmatic 
Environmental  Impact  Statement". 
Further,  opportunity  for  public  review 
will  become  available  when  the 
Louisiana  Regional  Restoration  Plaiuiing 
Program/Final  Environmental  Impact 
Statement  is  prepared. 

Dated:  September  11,  2003. 
Richard  W.  Spinrad, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management,  National 
Ocean  Service. 

[PR  Doc.  03-23697  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  SSIO-JE-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 
AGENCY:  Department  of  Defense. 
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ACTION:  Notice  of  Advisory  Committee 
meeting. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Integrated  Fire  Support  in 
the  Battlespace  will  tentatively  meet  in 
closed  session  on  January  14-15,  2004; 
February  11-12,  2004;  and  March  17- 
18,  2004,  at  locations  to  be  determined. 
The  Task  Force  will  apply  the 
methodology  developed  in  the  2001 
Precision  Targeting  Simmier  Study  to 
broadly  develop  the  system  of  systems 
required  to  provide  truly  integrated  fire 
support. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  vyill  assess:  the 
adequacy  of  current  and  proposed 
munitions  with  respect  to  speed, 
acciuracy,  lethality,  cost,  etc.,  to  meet  the 
spectrum  of  threats;  Intelligence 
Smveillance  and  Reconnaissance  (ISR) 
techniques  and  mechanisms  to  meet  the 
needs  of  tactical  and  operational 
battlefield  forces;  the  adequacy  of 
battlefield  command  and  control  and 
integration  techniques  for  tactical, 
operational,  and  strategic  forces   ' 
operating  on  the  battlefield;  the  ciurent 
impediments  to  a  fully  integrated  Air, 
Land  and  Sea  fire  support;  and  the  need 
for  predictive  engagement  tools  and 
derived  intelligence  products  to  guide 
the  battlefield  commander  in  use  of 
forces  to  shape  the  outcome  to  the 
desired  effect. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pubhc  Law  92-463,  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  the  meetings  will  be  closed 
to  the  public. 

Dated:  September  10,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-23634  Filed  ^16-03;  8:45  am] 

BILUNG  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Method  and  Apparatus  for 
Educating  Asthma  Sufferers  and 
Caregivers 

AGENCY:  Department  of  the  Army,  DoD. 
ACnON:  Notice. 


ACTION:  Notice  of  intent;  modification. 


summary;  In  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  09/829,007 
entitled  "Method  and  Apparatus  for 
Educating  Asthma  Sufferers  and 
Caregivers,"  filed  April  10,  2001. 
Foreign  rights  are  also  available  (PCT/ 
US01/n591).  The  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Army,  has  rights  in  this 
invention. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Material 
Command,  Ary*4:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

•  patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  The 

invention  is  directed  at  an  assessment 
method  and  apparatus  for  asthma 
patients  and  healthcare  providers  to  use 
in  assessing  a  particular  case  of  asthma 
and/or  learning  about  different  aspects 
of  asthma.  More  particularly,  the 
invention  relates  to  a  scoring  system  for 
determining  the  severity  of  asthma  and 
the  current  situation  of  an  asthma 
patient. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FA  Doc.  03-23734  Filed  9-16-03;  8:45  am] 

nUJNG  CODE  371(M)B-H 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 

Intent  To  Modify  a  Draft  Environmental 
impact  Statement  for  the  Late 
Oiceechobee  Watershed  Project 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  Jacksonville  District, 
previously  published  a  Notice  of  hitent 
.  (NOI)  to  prepare  an  integrated  project 
Impleftnentation  Report/Draft 
Environmental  Impact  Statement  (PK/ 
DEIS)  for  the  Lake  Okeechobee 
Watershed  Project  on  August  5,  2002  (67 
FR  50657).  Following  publication  of  the 
NOI,  a  fifth  separable  element, 
modification  of  the  Lake  Istokpoga 
Regulation  Schedule,  was  added  to  the 
Lake  Okeechobee  Watershed  Project. 
The  four  initially  described  elements,  as 
well  as  the  project's  collaborator,  intent, 
authorization,  plan  formulation  process, 
issues,  and  PBl/EIS  publication  date 
remain  as  described  in  the  original  NOI. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Clarke,  U.S.  Army  Corps  of 
Engineers,  Planning  Division, 
Environmental  Branch,  P.O.  Box  4970, 
Jacksonville,  FL  32232-0019,  by  e-mail 
emest.darke@saj02.  usace.army.mil,  or 
by  telephone  at  904-232-1199. 
SUPPLEMENTARY  INFORMATION:  a.  Study 
Area:  The  study  area  remains  as 
originally  described,  except  that  it  will 
be  expanded  to  include  portions  of 
Highlands  Coimty.  Lake  Istokpoga  is 
located  within  Highlands  County,  and 
drains  into  the  Kissimmee  River  and 
Lake  Okeechobee.  Lake  Istokpoga  levels 
are  regulated  through  water  control 
devices,  and  in  tiun  affect  the  water  and 
nutrient  budget  of  Lake  Okeechobee. 

b.  Project  Scope:  In  addition  to  four 
elements  described  in  the  original  NOI, 
the  Lake  Okeechobee  Watershed  Project 
will  now  include  a  study  of  potential 
structural  and  operational  changes  to 
the  water  management  system  for  the 
purpose  of  improving  ecologic 
conditions  in  Lake  Istokpoga.  This 
element  involves  the  development  of  a 
plan  to  address  water  resource  problems 
in  the  Lake  Istokpoga  Basin,  balancing 
environmental  needs,  flood  control  and 
water  supply. 

c.  Scoping:  Pubhc  workshops  will 
continue  to  be  used  to  invite  comments 
on  alternatives  and  issues  from  Federal, 
State,  and  local  agencies,  affected  Indian 
tribes,  and  other  interested  private 
organizations  and  individuals.  While  no 
public  workshop  is  currently  scheduled, 
the  exact  location,  dates,  and  times  of 
futxu^  meetings  will  be  announced  in 
public  notices  and  local  newspapers 
and  on  the  Everglades  Restoration  Web 
site  at  www.evergladesplan.org. 

Dated:  September  3,  2003. 
James  C.  Duck, 
Chief,  Planning  Division. 
(FR  Doc.  03-23732  Filed  »-16-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Dapartment  Of  the  Army 

Corpa  of  Enginaara 

Infant  To  Praapia  an  Envlronmantal 
Impact  Stalamant  for  Danvar  Watar'a 
Moffat  Collactlon  Syatom  Proiect 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

summary:  The  tJ.S.  Army  Corps  of 
Engineers  (COE)  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
to  analyze  the  direct,  indirect  and 
cumulative  effects  of  a  water  supply 
project  (Moffat  Collection  System 
Project)  by  the  Qty  and  County  of 
Denver,  acting  by  and  through  its  Board 
of  Water  Commissioners  (Denver 
Water).  The  Moffat  Collection  System 
Project  will  provide  a  solution  to  four 
needs  identified  by  Denver  Water  in  its 
municipal  water  supply  system:  (1)  A 
reliability  problem  associated  with  the 
Moffat  Collection  System  (the  norther 
portion  of  Denver  Water's  system);  (2)  a 
system-wide  vulnerability  problem;  (3)  a 
lack  of  operational  flexibility  in  the 
entire  system;  and  (4)  an  additional  firm 
yield  of  18,000  acre-feet  to  address  near- 
term  water  supply  demands.  Denver 
Water  has  not  selected  a  project  but  will 
be  exploring  alternatives  through  the 
National  Environmental  Policy  Act 
(NEPA)  process  to  result  in  a  preferred 
alternative.  Construction  of  the  Moffat 
Collection  System  Project  is  expected  to 
result  in  temporary  and  permanent 
impacts  to  jurisdictional  waters  of  the 
United  States,  thereby  requiring  a  Clean 
Water  Act  section  404  permit. 

The  COE  has  prepared  a  scoping 
document  to  familiarize  other  agencies, 
the  public  and  interested  organizations 
withe  the  preliminary  project 
alternatives  and  potential 
environmental  issues  that  may  be 
involved.  The  scoping  dociunent 
includes  a  description  of  the  problems 
that  the  Moffat  Collection  System 
Project  must  address,  a  preliminary  list 
of  project  alternatives,  and  various 
environmental/resource  issues  that  will 
be  addressed  in  the  EIS.  Copies  of  the 
scoping  document  will  be  available  at 
the  public  scoping  meetings  or  can  be 
requested  by  mail.  The  EIS  will  be 
prepared  according  to  the  COE's 
parocedures  for  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended.  42  U.S.C. 
4332(2)(c),  and  consistent  with  the 
COE's  policy  to  focilitate  public 
understanding  and  review  of  agency 
proposals. 


DATES:  Scoping  meetings  will  be  held  at 
three  locations 

1.  October  7  j  2003,  7  to  9:30  p.m.  at 
the  Fairview  ^gh  School  Cafeteria, 
(address),  Boulder,  CO. 

2.  October  8 J  2003,  7  to  9:30  p.m.  at 
the  Highlands  Masonic  Temple,  3550 
Federd  Boulevard,  Denver,  CO. 

3.  October  9*  2003,  7  to  9:30  p.m.  at 
the  Silver  Creek  Lodge,  (address).  Silver 
Creek,  CO.       I 

FOR  FURTHER  IIVORMATION  CONTACT: 
Questions  rega  rding  the  proposed  action 
and  EIS  shoul(  be  addressed  to 
Chandler  Petef,  Project  Manager,  U.S. 
Army  Corps  o£ Engineers,  2232  Dell 
Range  Blvd.,  ^te  210,  Cheyenne,  WY 
82009  or  at  (3(J7)  772-2300. 
SUPPLEMENTAHI|r  INFORMATION:  Denver 
Water  is  responsible  for  providing 
reliable,  high  quality  drinking  water  to 
over  1.2  inilli(|i  customers.  Through 
Denver  Water's  Integrated  Resources 
Plan  (IRP),  developed  in  1997  and 
updated  in  2002,  and  recent  events,  they 
identified  fouil  needs  in  the  Moffat 
Collection  System  that  have  to  be 
solved.  These  tieeds  are:  (1)  Moffat 
Collection  System  reliability,  (2)  System 
vulnerability,  J3)  Lack  of  operational 
flexibility  in  t^e  system,  and  (4) 
Providing  additional  firm  yield  of 
18,000  acre-fe  it. 

The  ReliabL  ity  Need:  Existing  water 
demands  servt  d  by  Denver  Water's 
Moffat  Collect  on  System  exceed 
available  supolies  during  a  drought, 
causing  a  watt  r  supply  reliability 
problem.  In  a  i  levere  drought,  even  in  a 
single  severe  dry  year,  the  Moffat 
Treatment  Plant — one  of  three  treatment 
plants  in  Denver's  system — is  at  a 
significant  lev^l  of  risk  of  running  out 


of  water. 

The  Vulne. 
Water's  coll 
to  manmade 


bility  Need:  Denver 
ion  system  is  vulnerable 
d  natural  disasters 
because  90  percent  of  available  reservoir 
storage  and  80  percent  of  available 
water  suppliet  rely  on  the  unimpeded 
operation  of  S  trontia  Springs  Reservoir 
and  other  con  ponents  of  Denver's 
Water's  South  System. 

The  Flexibi  ity  Need:  Denver  Water's 
treated  water  ransmission,  distribution, 
and  water  col  ection  systems  are  subject 
to  failures  anq  outages  caused  by 
routine  maintenance,  pipe  failiues, 
treatment  plamt  problems,  and  a  host  of 
other  unpredictable  occurrences  that  are 
inherent  in  operating  and  maintaining  a 
large  mimicipal  water  supply  system. 
These  stressei  to  Denver  Water's  ability 
to  meet  its  cu  itomers'  water  supply 
demands  reqi  ire  a  level  of  flexibility 
within  systen  operations  that  is  not 
presently  ava  lable. 

The  Finn  Y  \eld  Need:  Denver  Water's 
near-term  wa  er  resoiuce  strategy  and 


water  service  obligations  that  have 
occvured  since  the  IRP  was  developed, 
has  resulted  in  a  need  for  18,000  acre- 
feet  of  new  near-term  water  supplies. 
This  need  was  identified  after  first 
assuming  successful  implementation  of 
a  conservation  program  construction  of 
a  non-potable  recycling  project,  and 
implementation  of  a  system  refinement 
program. 

Denver  Water  has  identified  four 
preliminary  alternatives  that  would 
address  these  needs:  (1)  Enlarge  Gross 
Reservoir;  (2)  Build  a  new  reservoir  at 
Leyden  Gulch;  (3)  Build  a  potable  water 
recycling  project;  or  (4)  A  combination 
of  Uiese  alternatives.  Additional 
alternatives  will  be  considered  during 
the  NEPA  process. 

Scoping  meetings  will  be  held  at  three 
locations  (see  DATES)  to  describe  the 
project  needs,  preliminary  alternatives, 
the  NEPA  compliance  process  and  to 
solicit  input  on  the  issues  and 
alternatives  to  be  evaluated  and  other 
related  matters.  Written  comments  will 
also  be  requested. 

The  COE  has  invited  the  U.S. 
Environmental  Protection  Agency, 
Federal  Energy  Regulatory  Commission, 
and  the  Forest  Service  to  be  cooperating 
agencies  in  the  formulation  of  the  EIS. 

Chandler  J.  Peter, 

Project  Manager,  Regulatory  Branch. 

[PR  Doc.  03-23733  Filed  9-16-03;  8:45  am) 

BHJJNG  CODE  3710-e2-M 


DEPARTMENT  OF  EDUCATION 

Submlasion  for  OMB  Review; 
Comment  Requaat 

AGENCY:  Department  of  Education. 
SUMMARY:  llie  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork  - 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
17.  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Department  of 
Education,  Office  of  Management  and 
Budget.  725  17th  Street.  NW..  Room 
10235.  New  Executive  Office  Building, 
Washington,  E)C  20503  or  should  be 
electronically  mailed  to  the  Internet 
address  Karen_F.J^ee@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
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Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  12,  2003. 

Angela  C.  Arrington, 

leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

OfBce  of  the  Chief  Information  Officer 

Type  of  Review:  Extension. 

Title:  Master  Plan  for  Customer 
Surveys  and  Focus  Groups. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs.- 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  100,000. 
Burden  Hours:  50,600. 

Abstract:  Customer  satisfaction 
surveys  and  focus  group  discussions 
will  be  conducted  by  the  Principal 
Offices  of  the  Department  of  Education 
to  measiu-e  customer  satisfaction  and 
establish  and  improve  customer  service 
standards  as  required  by  Executive 
Order  12862. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  niunber  2308.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 


Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RlMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regardingbiuden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(PR  Doc.  03-23743  Filed  9-16-03;  8:45  am] 
BaUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
17,2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Department  of 
Education,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503  or  should  be 
electronically  mailed  to  the  Internet 
address  Karen_F._Lee@omb.eop.gov. 
SUPPLEMENTARY  INFORMATK>N:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  puj^ose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Informatioa 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 


of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  12,  2003. 
Angela  C.  Airington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer 

Office  of  Safe  and  Drug  Free  Schools 

Type  of  Review:  Extension. 

Title:  Gun-Free  Schools  Act  Report. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  14,418. 

Burdeh  Hours:  30,636. 
Abstract:  The  Gun-Free  Schools  Act 
(GFSA)  requires  each  State  to  provide 
annual  reports  to  the  Secretary 
concerning  implementation  of  the  Act's 
requirements  regarding  expulsions  from 
schools  resulting  from  firearms 
violations. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
'  edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2302.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to,  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
shoidd  be  directed  to  KaUiy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[PR  Doc.  03-23744  Filed  9-16-03;  8:45  am] 

aiUJNO  CODE  400IMn-P 


54434 


DEPARTMENT  OF  EDUCATION 

[CFOA  No.:  84.129B] 

RchabilHatton  Training:  Reiiabiiitation 
Long-Tann  Training— Vocational 
Rahabtiitation  Counaaiing;  NoUca 
Inviting  Appiicatlona  for  Naw  Awarda 
for  Fiacal  Yaar  (FY)  2004 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for^ 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  areas  of  personnel 
shortages  in  rehabilitation  as  identified 
by  the  Secretary; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate  in  areas 
of  personnel  shortages  in  rehabilitation 
as.  identified  by  the  Secretary;  and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

For  FY  2004,  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priority  in  the  PRIORITY 
section  of  this  application  notice. 

Eligible  Applicants:  States  and  public 
'  or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education,  are  eligible  for 
assistance  under  the  Rehabilitation 
Training  program. 

Applications  Available:  September 
17,  2003. 

Deadline  for  Transmittal  of 
Applications:  October  31,  2003. 

Deadline  for  Intergovernmental  " 
Review:  December  30,  2003. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$42,629,000  for  the  Rehabilitation 
Training  program  for  FY  2004,  of  which 
an  estimated  $3,600,000  would  be 
allocated  for  this  competition.  The 
actual  level  of  funding,  if  any,  depends 
on  final  congressional  action.  However, 
we  are  inviting  appUcations  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Note:  This'competition  is  being  conducted 
in  FY  2003  for  grants  that  will  be  awarded 
using  FY  2004  funds. 

Estimated  Average  Size  of  Awards: 
$150,000. 
Estimated  Number  of  Awards:  24. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  Part  ni  of  the  application, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
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criteria  that  r  (viewers  use  to  evaluate 
your  applicat  on.  You  must  limit  Part  III 
to  the  equiva  ent  of  no  more  than  50 
pages,  using  me  following  standards: 

•  A  "page'l  is  8.5"  x  11,"  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sidejs. 

•  Double  stoace  (no  more  than  three 
lines  per  verncal  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  aqd  captions,  as  well  as  all 
text  in  chartsi  tables,  figures,  and 
graphs.  I 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  sjnaller  than  10  pitch 
(characters  p#r  inch). 

The  page  liknit  does  not  apply  to  Part 
I,  the  cover  sleet;  Part  II,  the  budget 
section,  inclt|ding  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications!  or  the  one-page  abstract, 
the  resumes,  he  bibliography,  or  the 
letters  of  sup  )ort.  However,  you  must 
include  all  ol  the  application  narrative 
in  Part  III. 

We  will  rej  3Ct  yovu-  application  if — 

•  You  app  y  these  standards  and 
exceed  the  pi  ge  limit;  or 

«  You  app  y  other  standards  and 
exceed  the  e(  uivalent  of  the  page  limit. 

Applicablei Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulation-;  (EDGAR)  in 
34  CFR  partsi74,  75,  77,  79,  80,  81,  82, 
85,  86,  and  99.  (b)  The  regulations  for 
this  program^in  34  CFR  parts  385  and 
386. 


Note:  The  n 
apply  to  all  a] 
recognized 


8  ^lations  in  34  CFR  part  79 
p  )licants  except  federally 
Inc  ian  tribes. 


Note:  The  n 
apply  to  instititions 
only. 


emulations  in  34  CFR  part  86 
of  higher  education 


Selection  I  Criteria:  In  evaluating  an 
application  f  jr  a  new  grant  under  this 
competition,  we  use  the  selection 
criteria  in  34  CFR  385.31  and  386.20. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  ]  ackage  for  this 
competition. 

Priority:  This  competition  focuses  on 
projects  designed  to  meet  the  following 
priority  in  the  notice  of  final  priority  for 
this  program^  published  in  the  Federal 
Register  on  Jhnuary  15,  2003  (68  PR 
2166).  ' 

Partnership  With  the  State  Vocational 
Rehabilitation  (VR)  Agency 

This  priority  supports  projects  that 
will  increas^  \he  knowledge  of  students 
of  the  role  a^d  responsibilities  of  the  VR 
counselor  ai<d  of  the  benefits  of 
counseling  ip  State  VR  agencies.  This 
priority  focu  ses  attention  on  and 


intends  to  strengthen  the  imique  role  of 
rehabilitation  educators  and  State  VR 
agencies  in  the  preparation  of  qualified 
VR  counselors  by  increasing  or  creating 
ongoing  collaboration  between 
institutions  of  higher  education  and 
State  VR  agencies. 

Projects  funded  tmder  this  priority 
must  include  within  the  degree  program 
information  about  and  experience  in  the 
State  VR  system.  Projects  must  include 
partnering  activities  for  students  with 
the  State  VR  agency  including 
experiential  activities,  such  as  formal 
internships  or  practicum  agreements.  In 
addition,  experiential  activities  for 
students  with  commun  ity-based 
rehabilitation  service  providers  are 
encouraged. 

Projects  must  include  an  evaluation  of 
the  impact  of  project  activities. 

For  FY  2004,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  the  priority. 

'    Performance  Measures:  The 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  directs  Federal 
departments  and  agencies  to  improve 
the  effectiveness  of  their  programs  by 
engaging  in  strategic  planning,  setting 
outcome-related  goals  for  programs,  and 
measuring  program  results  against  those 
goals.  Program  officials  must  develop 
performance  measiues  for  all  of  their 
grant  programs  to  assess  their 
performance  and  effectiveness.  The 
Rehabilitation  Services  Administration 
(RSA)  has  established  a  set  of  indicators 
to  assess  the  effectiveness  of  the 
Rehabilitation  Training  program  and 
wiU  use  the  following  indicator  for  the 
Rehabilitation  Long-Term  Training 
program  projects: 

•  The  percentage  of  graduates 
fulfilling  their  payback  requirement 
through  acceptable  employment. 

Each  grantee  must  report  annually  on 
this  indicator  using  the  electronic 
grantee  reporting  system  administered 
by  RSA  for  this  pmpose. 

Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (a4  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 
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Pilot  Project  for  Electronic  Submission 
of  Applications 

The  Department  is  continuing  to 
expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training — 
Vocational  Rehabilitation  Coimseling, 
CFDA  No.  84.129B,  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  imder 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training — Vocational 
Rehabilitation  Counseling,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application).  Users  of  e- Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be'saved 
into  a  database.  We  request  your 
participation  in  e- Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  its  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation.  We  strongly 
recommend  that  you  do  not  wait  imtil 
the  application  deadline  date  to  initiate 
an  e-Application  package. 

•  You  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
applicatiun  in  paper  format. 

•  You  may  submit  all  dociunents 
electronically.  Including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  Your  e-Application  must  comply 
with  any  page  limit  requirements 
described  in  this  notice. 

•  After  you  electronically  submit 
yoiu-  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 


1.  Print  ED  424  fitjm  e-Application- 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  tis 
original  signatures  on  other  forms  at  a 
later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavailability:  If  you  elect  to  participate 
in  the  e- Application  pilot  for 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training — ^Vocational 
Rehabilitation  Counseling  and  you  are 
prevented  from  submitting  your 
application  on  the  application  deadline 
date  because  the  e-Application  system  is 
unavailable,  we  will  grant  you  an 
extension  of  one  business  day  in  order 
to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
extension — 

1.  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
apolication  deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
application  deadline  date. 

The  Department  must  acknowledge 
and  cbnfirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  or 
to  confirm  the  Department's 
acknowledgement  of  any  system 
unavailability,  you  may  contact  either 
(1)  the  person  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  or  (2)  the  e-GRANTS  help  desk 
at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training — 
Vocational  Rehabilitation  Counseling  at: 
http://e-gmnts.ed.gov. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398; 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toU  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 


Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  fitjm  ED 
Pubs,  be  Slue  to  identify  this 
competition  as  follows:  CFDA  nimiber 
84.129B. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (2029  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Smith,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3318,  Switzer  Building, 
Washington.  DC  20202-2649. 
Telephone:  (202)  205-0136  or  via 
Internet:  Edward.Smith@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  imder  FOR  FURTHER  INFORMATKNI 
CONTACT. 

Electronic  Access  to  This  Document 

t 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
doomients  published  in  the  Federal       * 
Register,  i  a  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fiw,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  dociunent  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  772. 
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Dated:  September  12,  2003. 
Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  03-23741  Filed  9-16-03;  8:45  am] 
■UJN6  CODE  40IIO-01-P 


DEPARTMENT  OF  ENERGY 

Offlee  of  Seiwic*  Rnancial  Assistance 
Program  Notice  DE-FG01-03ER03-25; 
Offlca  of  Nuclear  Ptiysics  Outstanding 
Junior  investigator  Program 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Nuclear  Physics 
of  the  Office  of  Science  (SC),  U.S. 
Department  of  Energy  (DOE),  invites 
grant  applications  for  support  under  the 
Outstanding  Junior  Investigator  Program 
(OJl)  in  nuclear  physics.  The  purpose  of 
this  program  is  to  support  the 
development  of  individual  research 
programs  of  outstanding  scientists  early 
in  their  careers.  Applications  should  be 
from  tenure-track  faculty  who  are 
currently  involved  in  experimental  or 
theoretical  nuclear  physics  research,  the 
U.S.  Nuclear  Data  (USDNP)  program,  or 
accelerator  physics  research  and  should 
be  submitted  through  a  U.S.  academic 
institution. 

DATES:  To  permit  timely  consideration 
of  awards  in  Fiscal  Year  2004,  formal, 
applications  submitted  in  response  to 
this  notice  must  be  received  by 
November  11,  2003. 
ADDRESSES:  Formal  applications  in 
response  to  this  solicitation  are  to  be 
electronically  submitted  by  an 
authorized  institutional  business  official 
through  DOE's  Industry  Interactive 
Proctirement  System  (UPS)  at:  http://e- 
center.doe.gov/.  DPS  provides  for  the 
posting  of  solicitations  and  receipt  of 
applications  in  a  paperless  environment 
via  the  Internet.  In  order  to  submit 
applications  through  UPS  your  business 
official  will  need  to  register  at  the  nPS 
website.  It  is  suggested  that  this 
registration  be  completed  several  days 
I»ior  to  the  date  on  which  you  plan  to 
submit  the  formal  application.  The 
Office  of  Science  will  include 
attachments  as  part  of  this  notice  that 
provide  the  appropriate  forms  in  PDF 
fillable  format  that  are  to  be  submitted' 
through  UPS.  DPS  offers  the  option  of 
submitting  multiple  files — please  limit 
submissions  to  only  one  file  within  the 
volimie  if  possible,  with  a  maximiun  of 
no  more  than  four  files.  Color  images 
should  be  submitted  in  IIPS  as  a 
separate  file  in  PDF  format  and 


0751.  Furtherl 
UPS  by  the  Ot 
at:  http://v 
grants/grants^ 
FOR  FURTHER  I 
Sidney  A.  Co<| 
Physics,  SC-9 


SW.,  Washing 
Telephone:  (2 
903-3833.  E-S 
Sidney.A.Cc 
full  text  of  Prd 


identified  as  s  ich.  These  images  should 
be  kept  to  a  m  nimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 
proposal  as  Calor  image  1,  Golor  image 
2,  etc.  Questiqns  regarding  the  operation 
of  nPS  may  b^  e-mailed  to  the  UPS  Help 
Desk  at:  help4esk@pr.doe.gov  or  you 
may  call  the  %lp  desk  at:  (800)  683- 

formation  on  the  use  of 

ice  of  Science  is  available 
^.  SC.  doe.gov/production/ 

itml 

^FORMATION  CONTACT:  Dr. 
|n,  Office  of  Nuclear 

)/Germantown  Building, 
Office  of  Scieice,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 

|lon,  DC  20585-1290. 

)1)  903-3613.  Fax:  (301) 

tail  address: 

■i@science.doe.gov.  The 
ram  Notice  DE-FGOl- 
03ER03-25  islavailable  via  the  World 
Wide  Web  usmg  the  following  web 
address:  http://www.sc.doe.gov/ 
production/gi  ants/grants.html. 

SUPPLEMENTAI  lY  INFORMATION:  This  is  the 
fifth  year  of  ai  i  Outstanding  Junior 
Investigator  P  rogram  in  Nuclear  Physics. 
A  principal  gi^al  of  this  program  is  to 
identify  exceotionally  talented  nuclear 
physicists  eany  in  their  careers  and  to 
facilitate  the  development  of  their 
research  programs.  The  proposed 
research  is  expected  to  make  an 
important  contribution  to  the  vigor  of 
the  U.S.  Nuclear  Physics  program. 

Program  Funning 

The  DOE  expects  to  make  several 
awards  in  Fiscal  Year  2004;  four  awards 
were  made  iu  Fiscal  Year  2003.  The 
actual  number  of  awards  will  be 
determined  bv  the  number  of  excellent  , 
applications  and  the  total  amount  of 
funds  available  for  this  program.  It  is 
anticipated  that  a  total  of  up  to  $250,000 
will  be  available  in  Fiscal  Year  2004  for 
funding  the  program,  subject  to 
availability  of  appropriated  funds,  and 
that  awards  would  be  for  three  to  five 
year  terms.  Ai  the  end  of  the  initial 
term,  these  gi^ts  may  be  renewed, 
subject  to  apjiropriate  external  peer 
review  at  the  time  of  renewal,  as  long  as 
the  recipient'  5  tenure  status  is 
unchanged. 

Research  An  as 

OJI  researc  i  applications  should  be 
clearly  aligne  d  with  at  least  one  of  the 
following  Office  of  Nuclear  Physics 
long-term  performance  measures  and  be 
able  to  contribute  to  its  overall  progress. 

•  Make  precision  measurements  of 
fundamental  sroperties  of  the  proton. 


neutron,  and  simple  nuclei  for 
comparison  with  theoretical 
calculations  to  provide  a  quantitative 
understanding  of  their  quark 
substructure. 

•  Recreate  brief,  tiny  samples  of  hot, 
dense  nuclear  matter  to  search  for  the 
quark-gluon  plasma  and  characterize  its 
properties. 

•  Investigate  new  regions  of  nuclear 
structure,  study  interactions  in  nuclear 
matter  like  those  occurring  in  neutron 
stars,  and  determine  the  reactions  that 
created  the  nuclei  of  atomic  elements 
inside  stars  and  supemovae. 

•  Measure  fundamental  properties  of 
neutrinos  and  fundamental  symmetries 
by  using  neutrinos  from  the  sun  and 
nuclear  reactors,  and  by  using 
radioactive  decay  measurements. 

Project  Description 

Project  descriptions  should  be  limited 
to  a  maximum  of  20  pages  (including 
text  and  figures)  of  technical 
information.  In  addition,  please  limit 
biographical  and  publication 
information  for  the  principal 
investigator  to  no  more  than  two  pages 
each.  Each  principal  investigator  should 
provide  an  E-mail  address  and  a  list  of 
recent  collaborators  (i.e.,  within  the  last 
four  years).  In  addition  to  the 
information  required  by  10  CFR  part  605 
each  application  shoiild  contain  the 
following  items:  (1)  A  succinct 
statement  of  the  goal  of  the  research,  (2) 
a  detailed  research  plan,  (3)  the  specific 
-  results  expected  at  the  end  of  the  project 
period,  (4)  an  analysis  of  the  adequacy 
of  the  budget,  (5)  a  discussion  of  the 
impact  of  the  proposed  research  on 
other  fields  of  science,  and  (6)  for 
projects  requiring  significant 
computational  resources  (e.g.,  at  the    - 
National  Energy  Research  Scientific 
Computing  Center),  an  estimate  and 
justification  of  the  resources  that  will  be 
required. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria,  listed  in  descending  order  of 
importance  as  codified  at  10  CFR  part 
605.10  (d): 

1.  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resovut:es; 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

Additional  criteria,  which  will  be 
considered:  Future  promise  of  the 
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investigator,  and  the  resources  and 
interest  of  the  sponsoring  institution. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  part 
605.  Electronic  access  to  the  latest 
version  of  SC's  Application  Guide  is 
possible  via  the  Internet  at  the  following 
Web  site  address:  http:// 
www.sc.doe.gov/production/grants/ 
grants.htmi.  DOE  is  under  no  obligation 
to  pay  for  any  costs  associated  wi&  the 
preparation  or  submission  of 
applications. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  on  September 
10,  2003. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  03-23736  Filed  9-1&-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMIB 
Review;  Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  information  collection 
activities:  submission  for  0MB  review; 
comment  request. 

SUMMARY:  The  EIA  has  submitted  the 
Uranium  Data  Program  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U,S.C.  3501  et  seq.). 
DATES:  Comments  must  be  filed  by 
October  17,  2003.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Officer  for  DOE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to,  OMB 
Desk  Officer  for  DOE,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  To 
ensure  receipt  of  the  comments  by  the 
due  date,  submission  by  FAX  (202-395- 
7285)  or  e-mail  {BAllen@omb.eop.gov)  is 
recommended.  The  mailing  address  is 


726  Jackson  Place  NW.,  Washington,  DC 
20503.  The  OMB  DOE  Desk  Officer  may 
be  telephoned  at  (202)  395-3087.  (A 
copy  of  your  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland. 
To  ensure  receipt  of  the  comments  by 
the  due  date,  submission  by  FAX  (202- 
287-1705)  or  e-mail 
[gmce.sutherland@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Ms.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712. 
SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
niunbers  and  title;  (2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  nxmiber  (if 
applicable);  (4)  the  type  of  request  (i.e., 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e.,  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Forms  EIA-858.  EIA-851A,  and 
EIA-851Q,  "Uranium  Data  Program." 

2.  Energy  Information  Administration. 

3.  OMB  Number:  1905-0160. 

4.  Three-year  extension  with  revisions 
of  a  currently  approved  collection. 

5.  Mandatory. 

6.  EIA's  Uranium  Data  Program  " 
collects  basic  data  necessary  to  meet 
EIA's  legislative  mandates  as  well  as  the 
needs  of  ELA's  public  and  private 
customers.  Data  collected  include 
UTEiniiun  exploration,  reserves, 
production,  processing,  and  marketing. 
The  data  are  used  for  analyses  and 
publications.  Respondents  are 
companies  comprising  the  U.S.  uranium 
industry. 

On  April  8,  2003,  EIA  issued  a 
Federal  Register  notice  soliciting 
comments  on  the  uranium  surveys. 
Since  that  time,  EIA  has  decided  to 
collect  most  of  the  information  reported 
on  the  Forms  EIA-851A,  EIA-851Q,  and 
EIA-858  as  confidential  in  accordance 
with  the  Confidential  Information 
Protection  and  Statistical  Efficiency  Act 


of  2002  (Title  V  of  Pub.  L.  107-347).  In 
accordance  with  CIPSEA,  that 
information  would  be  used  exclusively 
for  statistical  purposes. 

7.  Business  or  other  for  profit. 

8. 1044  hours  (98  respondents  times 
X  1.25  responses  per  year  times  x  8.5 
hours  per  response). 

Please  refer  to  the  supporting 
statement  as  well  as  the  proposed  forms 
and  instructions  for  more  injformation 
about  the  purpose,  who  must  report, 
when  to  report,  where  to  submit,  the 
elements  to  be  reported,  detailed 
instructions,  provisions  for 
confidentiality,  and  uses  (including 
possible  nonstatistical  uses)  of  the 
information.  For  instructions  on 
obtaining  materials,  see  the  FOR  FURTHER 
INFORMATKm  CONTACT  section. 

Statutory  Authority:  Section 
3507(h)(1)  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  No.  104-13)(44 
U.S.C.  3501  et  seq). 

Issued  in  Washington,  DC,  September  3, 
2003. 

Jay  H.  Canelbrary, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

[FR  Doc.  03-23735  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  6450-01-P  . 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

tOocket  No.  RP03-41 2-003]      ^ 

Central  New  York  Oil  and  Gas 
Company,  LLC;  Notice  of  Compliance 
Filing 

September  10,  2003. 

Take  notice  that  on  September  8, 
2003,  Central  New  York  Oil  and  Gas 
Company,  LLC  (CNYOG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  First  Revised 
Sheet  No.  21B  and  Sixth  Revised  Sheet 
No.  103,  to  be  effective  July  1,  2003. 

CNYOG  states  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  August  29,  2003  Letter 
Order  in  this  proceeding  which 
accepted  CNYOG's  revised  tariff  sheets 
as  satisfactorily  complying  with  an 
earlier  letter  order  in  this  proceeding. 
CNYOG  further  states  that  the  August  29 
Letter  Order  also  directed  CNYOG  to  file 
revised  tariff  sheets  to  delete 
incorporation  by  reference  of  Wholesale 
Gas  Quadrant  Standard  5.3.55  and 
include  that  standard  in  the  text  of 
CNYOG's  tariff. 

CNYOG  notes  that  it  has  served 
copies  of  tlus  filing  upon  the  company's 
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jurisdictional  tnistomers  and  interested 
state  commissionis. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  imd 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
deteimining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www. fere. gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSuppoTt@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  September  22,  2003. 

MagaUe  R.  Salas, 

Secretaiy. 

(PR  Doc.  03-23660  Filed  9-16-03;  8:45  am] 

MLUNQ  CODE  6717-01-P 


DEPARTyENT  OF  ENERGY 

Faderal  Energy  Ragutartory 
Commission 

[Doctot  Ho.  RP03-699-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Petition  for  Waiver 

September  10,  2003. 

Take  notice  that  on  September  3, 
2003,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  a  petition  for  waiver  of  the  North 
American  Energy  Standards  Board 
Wholesale  Quadrant  Standards 
Electronic  Data  Interchange  processing 
requirements. 

Eastern  Shore  states  that  copies  of  its 
filing  have  been  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
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or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  jthe  Commission  in 
determining  tlje  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  w^hing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  ia  the  Public  Reference 
Room  or  may  me  viewed  on  the 
Commission's  KVeb  site  at  http:// 
WHTV./erc.gov  Bsing  the  "eLibrary" 
(FERRIS).  Enti-  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  numbw  field  to  access  the 
docimient.  Fot  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnhneStpport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8650.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  3^.2001{a)(l)(iii)  and  the 
instructions  oi  the  Commission's  Web 
site  under  the    e-Filing"  link. 

Comment  I>fite:  September  17,  2003. 

Magalie  R.  Sala  i. 

Secretary. 

(FR  Doc.  03-23^63  Filed  9-16-03;  8:45  am] 

BILLING  CODE  67lt-01-P 


DEPARTIME 


■T 


OF  ENERGY 


Federal  Energy  Regulatory 
Commission  I 

[Docket  No.  Es|>3-56-000] 

Midwest  Indebendent  Transmission 
System  Open  itor,  Inc.;  Notice  of 
Application 

September  10, 2  003. 

Take  notice  that  on  September  3, 
2003,  Midwes  t  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO '  submitted  an  application 
pvirsuant  to  S(  ction  204  of  the  Federal 
Power  Act  see  king  authorization  to 
issue  notes  or  other  evidence  of 
indebtedness  in  an  amount  not  to 
exceed  $125  diillion. 

The  Midwest  ISO  also  requests  a 
waiver  from  t|ie  Commission's 
competitive  bidding  requirement  at  18 
CFR  34.2. 

Any  persoM  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energkf  Regulatory  Commission, 
888  First  Strett,  NE.,  Washington,  DC 
20426,  in  accirdance  with  Rules  211 
and  214  of  tht  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).jProtests  will  be 
considered  b^  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiD  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  willing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  shoidd  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  nimiber  field  to  access  the 
docimient.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  October  10,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-23657  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-600-000] 

Nortliwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

September  10.  2003. 

Take  notice  that  on  September  8, 
2003,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  October  9,  2003: 

Third  Revised  Sheet  No.  53 
Fifth  Revised  Sheet  No.  54 
Fifth  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  5h 
Fourth  Revised  Sheet  No.  109 
Third  Revised  Sheet  No.  110 
First  Revised  Sheet  No.  1 29 
Seventh  Revised  Sheet  No.  228 

Northwest  states  that  the  purpose  of 
this  filing  is  to  revise  Northwest's  tariff 
to  provide  additional  nomination 
flexibility  after  the  intraday  2  (ID2) 
nomination  cycle  for  certain  services. 
Specifically,  Northwest  states  that  it 
proposes:  (i)  To  expetnd  the  existing 
provision  that  allows  two  post-ID2 
nominations  of  storage  wiUidrawals 
under  Rate  Schedule  SGS-^  to  also 
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cover  storage  injections;  (ii)  to  add  a 
similar  post-ID2  nomination  provision 
to  Rate  Schedule  PAL  for  park  and  loan 
services;  and  (iii)  to  expand  the  existing 
provision  allowing  two  post-ID2 
nominations  of  transportation  services 
related  to  certain  storage  withdrawals  to 
also  cover  nominations  for 
transportation  related  to  certain  storage 
injections,  Rate  Schedule  PAL  services 
or  storage  services  imder  rate  schedules 
established  by  third  parties  for  storage 
facilities  connected  to  Northwest's 
system. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  3«5.211  of  the  Coinmission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Conmiission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "e-Library" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
dociunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu-ages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23662  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockal  No.  RP03-429-002] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Compliance  Filing 

September  10,  2003. 

Take  notice  that  on  September  4, 
2003,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Second 
Sub  First  Revised  Sheet  No.  349A  and 
Second  Revised  Sheet  No.  374F.04. 
These  tariff  sheets  are  proposed  to  be 
effective  July  1,  2003. 

Transco  states  that  the  piupose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued 
August  25,  2003  in  the  referenced 
docket  related  to  Transco's  Order  No. 
587-R  compliance  filing  submitted  on 
July  3,  2003.  Specifically,  Transco  states 
that,  in  the  August  25,  2003  Order,  the 
Commission  accepted  Transco's  July  3, 
2003  filing  but  required  that  Transco  file 
revised  tariff  sheets  to  eliminate  the 
reference  to  WGQ  Standard  5.3.55  from 
Section  35  of  the  General  Terms  and 
Conditions  (GT&C)  and  instead  include 
this  standard  in  the  text  of  the  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Conunission's  Regulations.  Protests  wiU 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
dociunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  e-Filing  link. 


Protest  Date:  September  16,  2003. 

Magalie  R.  Salaa, 

Secretary. 

[FR  Doc.  03-23661  Filed  9-16-03;  8:45  am] 

BILIJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 1 0-001 ,  •!  al.] 

Texas-New  IMexIco  Power  Company,  et 
al.;  Electric  Rate  and  Corporate  HIings 

September  10,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Texas-New  Mexico  Power  Company 
and  Southern  New  Mexico  Electric 
Company 

[Docket  No.  EC03-1 10-001] 

Take  notice  that  on  August  28,  2003, 
Texas-New  Mexico  Power  Company 
(TNMP)  filed  with  the  Commission 
journal  entries  pursuant  to  TNMP's  and 
Southern  New  Mexico  Electric 
Company's  application  for  disposition 
of  jurisdictional  facilities  in  Docket  No. 
EC03-1 10-000. 

TNMP  states  that  copies  of  the  journal 
entries  have  been  provided  to  all  parties 
who  have  intervened  in  this  proceeding. 

Comment  Date:  September  17,  2003. 

2.  Southwestern  Public  Service 
Company 

[Docket  No.  EC03-135-000] 

Take  notice  that  on  September  8, 
2003 ,  Xcel  Energy  Services  Inc. ,  on 
behalf  of  Southwestern  Public  Service 
Company,  requested  authorization 
imder  Section  203  of  the  Federal  Power 
Act  to  transfer  jiuisdictional 
transmission  facilities  to  NewCorp    • 
Resources  Electric  Cooperative,  Inc. 
Comment  Date:  September  29,  2003. 

3.  Carolina  Power  &  Light  Company 
and  Florida  Power  Corporation 

[Docket  Nos.  ER01-1807-013  and  EROl- 
2020-010] 

Take  notice  that  on  September  4, 
2003,  Carolina  Power  &  Light  Company 
d/b/a  Progress  Energy  Carolinas,  Inc. 
(CP&L),  submitted  for  filing  a  refund 
report  as  required  by  Commission  Order 
issued  on  May  21.  2003  in  Docket  No. 
EROl-1807-005,  etal.,  103  FERC 
161,209. 

CP&L  states  that  the  report  shows  the 
disbursement  of  energy  imbalance 
pendty  revenues  and  interest  to  the 
non-offending  customers.  CP&L  also 
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states  that  the  refunds  were  distributed 
on  August  1 ,  2003  with  the  exception  of 
the  re^d  to  SCANA  Energy  Marketing 
which  was  deUveied  on  August  18, 
2003. 
Comment  Date:  September  25,  2003. 

4.  Mirant  KendaU.  LLC 

[Docket  NOS.ER03-998-001  and  ER03-563- 
018] 

Take  notice  that  on  September  2, 
2003,  ISO  New  England  Inc.  (ISO) 
submitted  a  Compliance  Filing  as 
directed  by  the  Commission  in  its 
August  22,  2003  Order  Accepting 
Certain  Bid  Cost  Input  Information  for 
Filing,  and  Directing  Compliance  Filing, 
104  FERC 1  61,219.  The  ISO  states  that 
copies  of  the  filing  have  been  served  on 
all  parties  to  the  above^aptioned 
proceeding. 

Comment  Date:  September  23,  2003. 

5.  PacifiCorp 

[Docket  No.  EROJ-1 095-001] 

Take  notice  that  on  September  4, 
2003,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations  a 
red-lined  version  of  PacifiCorp 's  First 
Revised  FERC  Rate  Schedule  No.  306 
which  was  previously  filed  with  the 
Commission  on^uly  21,  2003  in  Docket 
No.  ER03-1 095-000. 

PacificCorp  states  that  copies  of  this 
filing  were  supplied  to  the  Public  Utility 
Commission  of  Oregon  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  Date:  September  25,  2003. 

6.  Energy  Cooperative  Association  bf 
Pennsylvania 

[Docket  No.  ER03-1 165-001] 

Take  notice  that  on  September  4, 
2003,  Energy  Cooperative  Association  of 
Pennsylvania  (ECAP)  filed  a  supplement 
to  its  application  filed  on  August  6. 
2003  for  approval  of  market-based  rates 
as  a  power  marketer.  The  supplemental 
information  pertains  to  formatting  and 
presentation  of  Rate  Schedule  FERC  No. 
1. 

Comment  Date:  September  25,  2003. 

7.  Exelon  Corporation 

[Docket  No.  ER03-127»-O00] 

Take  notice  that  on  August  29,  2003, 
Exelon  Corporation  submitted  for  filing 
Fully  Executed  Network  Service  and 
Network  Operating  Agreements  between 
the  Cities  of  Batavia  and  St.  Charles, 
Illinois  and  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc. 

Comment  Date:  September  19,-2003. 


8.  Allegheny  tnergy  Supply 
Conemaugh,  LLC 

[Docket  No  EROp-l  286-000] 

Take  notice)  that  on  September  3, 
2003,  Allegheby  Energy  Supply 
Conemaugh,  LLC  (Conemaugh)  filed  a 
Notice  of  Cancellation  of  FERC  Electric 
Tariff,  Originil  Volume  No.  1,  which 
was  accepted  ioi  filing  and  made 
effective  January  1,  2001  in  Docket  No. 
EROl-791-OGb.  Conemaugh  requests 
that  the  cancellation  be  made  effective 
September  3,  2003. 

Comment  [kite:  September  24,  2003. 

9.  New  York  Independent  System 
Operator,  Inc 

[Docket  No.  ER  )3-1296-000] 

Take  notice  that  on  September  2, 
2003,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  tendered 
for  filing  revisions  to  the  ISO  Market 
Administration  and  Control  Area 
Services  Tariff  (the  Services  Tariff)  . 
proposing  a  revised  supplemental 
supply  fee.  Tie  NYISO  has  requested  an 
effective  date  of  May  21,  2003,  the 
effective  date  of  the  NYISO's  March  21, 
2003  filing  in  plementing  the  Demand 
Curve  proposal. 

The  NYISd  states  that  it  has  served  a 
copy  of  this  filing  upon  all  parties  that 
have  executed  service  agreements  vmder 
the  NYISO's  Open  Access  Transmission 
Tariff  or  the  Services  Tariff  and  upon 
the  New  Yorii  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  ag(  incies  in  New  Jersey  and 
Pennsylvania . 

Comment  I  fate:  September  23,  2003. 

10.  Midwest  Independent  Transmission 
System  Open  ttor,  Inc. 

[Docket  No.  ES  J3-56-000] 

Take  notice  <  that  on  September  3, 
2003,  Midwe  it  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  an  application 
pursuant  to  Section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  notes  ot  other  evidence  of 
indebtedness  in  an  amount  not  to 
exceed  $125  million. 

The  Midwest  ISO  also  requests  a 
waiver  from  fhe  Commission's 
competitive  pidding  requirement  at  18 
CFR  34.2.       i 

Comment  Date:  October  10,  2003. 

Standard  Patagraph 

Any  persoo  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  acdordance  with  Rules  211 
and  214  of  tUe  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214    Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  niunber 
filed  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23668  Filed  9-16-03;  8:45  am] 

BILLmG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  10,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  for  Approval  of  Shoreline 
Management  Plan. 

b.  Project  No:  2210-090. 

c.  Date  Filed:  September  3,  2003. 

d.  Applicant:  Appalachian  Power 
Company  (APC). 

e.  Name  of  Project:  Smith  Mountain 
Pumped  Storage  Project. 

f.  Location:  The  project  is  located  on 
the  Roanoke  River,  in  Bedford, 
Pittsylvania,  Franklin,  and  Roanoke 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Teresa  P. 
Rogers,  Hydro  Generation  Department, 
American  Electric  Power,  P.O.  Box 
2021,  Roanoke,  VA  24022-2121,  (540) 
985-2451. 
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i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Heather  Campbell  at  (202)  502-6182,  or 
.    e-mail  address: 

heather.campbell@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  October  10,  2003. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2210-090)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  Ae- 
Filing®  link.  The  Commission  strongly 
encourages  e-filings. 

k.  Description  (^Request:  APC  is 
requesting  Commission  approval  of  a 
Shoreline  Management  Plan  (plan).  The 
plan  would  provide  guidelines  and 
regulations  for  shoreline  development  at 
Smith  Moiuitain  Lake  and  Leesville 
Lake.  It  would  also  permit  APC  to 
permit  activities  within  the  project 
boimdary  without  further  Commission 
approval  beyond  what  its  allowed  by 
current  license  conditions. 

1.  Location  of  the  Applications:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  888  First  Street,  NE.,  Room  2 A, 
Washington,  DC  20426  or  may  be 
viewed  on  the  Commission's  Web  site  at 
7ittp://wivw./erc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  ^e 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-23658  Filed  9-16ndash;03;  8:45 
am] 

BtLUNG  CODE  6717-01-P 


DEPARTMEm*  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  To  Use  Altematlve 
Procedures  In  Preparing  a  License 
Application 

September  10.  2003. 

Take  notice  that  the  following  request 
to  use  alternative  procedures  to  prepare 
a  license  application  has  been  filed  with 
the  Commission. 

a.  Type  of  Application:  Request  to  use 
alternative  procedures  to  prepare  a 
license  application. 

b.  Project  No.:  P-2230-033. 

c.  Date  pled:  September  2,  2003. 

d.  Applicant:  City  and  Borough  of 
Sitka,  Alaska. 

e.  Name  of  Project:  Blue  Lake  Project. 

f.  Location:  The  existing  project  is 
located  about  5  miles  east  of  the  City  of 
Sitka,  Alaska  on  Sawmill  Creek 
(formerly  the  Medvetcha  River). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mike  Prewitt, 
105  Jarvis  Street,  Sitka,  Alaska  99835; 
phone  (626)  568-0798;  e-mail 
dean@cityofsitka.com. 

i.  FERC  Contact:  Nick  Jayjack  at  (202) 
502-6073;  e-mail 
Nicholas.fayjack@ferc.gov. 


j.  Deadline  for  Comments:  30  days 
from  the  date  of  this  notice. 

All  docimients  (original  and  eight 
copies)  shoidd  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001{a)(l)(iu)  and  the  instrucUons 
on  the  Commission's  Web  site  [http:// 
www.ferc.gov )  under  the  "eFiling"  link. 

k.  The  project  consists  o/;  ( 1 )  A2 1 1  - 
foot-high  arch  dam  at  river  mile  2.7  of 
Sawmill  Creek;  (2)  a  1,225-surface-acre 
reservoir;  (3)  a  7,110-foot-long  power 
conduit  composed  of  tunnels  and 
penstocks;  (4)  one  main  powerhouse 
and  two  smaller  powerhouses  together 
containing  four  generating  units  wit|i  a 
combined  installed  capacity  of  7.54 
megawatts;  (5)  a  switchyard  located 
adjacent  to  the  main  powerhouse;  (6)  a 
69-kilovolt,  5-mile-long  primary 
transmission  line  running  from  the 
switchyard  to  two  substations  in  Sitka; 
(7)  a  470-foot-long,  underground 
transmission  line  and  a  7,700-foot-long 
imderground  and  overhead  transmission 
line  connecting  the  two  smaller 
powerhouses  to  the  switchyard;  and  (8) 
other  appurtenant  facilities.  The  project 
occupies  812  acres  of  lands 
administered  by  the  U.S.  Forest  Service. 

1.  A  copy  of  the  request  to  use  the 
alternative  procedures  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  project  number  (P-2230)  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
bee  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

m.  City  and  Borough  of  Si\k&,  Alaska 
(the  City)  has  demonstrated  that  it  has 
made  an  effort  to  contact  all  federal  and 
state  resources  agencies,  non- 
governmental organizations  (NGO).  and 
others  affected  by  the  project.  The  City 
has  also  demonstrated  that  a  consensus 
exists  that  the  use  of  the  alternative 
procedures  is  appropriate  in  this  case. 
The  City  has  submitted  a 
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communications  protocol  th^at  is 
supported  by  tbe  stakeholders. 

Toe  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  the  request 
to  use  the  alternative  procedures, 
pursuant  to  Section  4.34(i)  of  the 
Commission's  regulations.  Additional 
notices  seeking  comments  on  the 
specific  project  proposal,  interventions 
and  protests,  and  recommended  terms 
and  conditions  will  be  issued  at  a  later 
date.  The  City  will  complete  and  file  a 
preliminary  Environmental  Assessment, 
in  lieu  of  &dubit  E  of  the  license 
application.  This  differs  from  the 
traditional  process,  in  which  an 
applicant  consults  with  agencies,  Indian 
tribes,  NGOs,  and  other  parties  during 
preparation  of  the  license  application 
and  before  filing  the  application,  but  the 
Commission  staff  performs  the 
environmental  review  after  the 
application  is  filed.  The  alternative 
procedures  are  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  pre-filing  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
theparticipants. 

The  City  has  met  with  Federal  and 
State  resources  agencies  and  the  public 
regarding  the  proposed  project.  It  is 
expected  that  the  City  will  file  6-month 
progress  reports  during  the  alternative 
procedures  process  leading  to  the  filing 
of  a  license  application. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23659  Filed  9-16-03;  8:45  amj 

MUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

FMteral  Energy  Regulatory 
Commission 

Notice  of  ApplicatkNi  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments.  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

August  27,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Subsequent 

T.ipftfiim 

b.  Project  No.:  1273-009. 

c.  Date  Filed:  November  15,  20Q2. 

d.  Applicant:  Parowan  City. 

e.  Name  of  Project:  Center  Creek 
Hydroelectric  Project. 

f.  Location:  At  tne  confluence  of 
Center  Creek  (aka  Parowan  Creek]  and 
Bowery  Creek  (a  tributary  to  Parowan 


Creek)  near  thdCity  of  Parowan,  in  Iron 
County,  Utah.  The  project  occupies 
21.43  acres  of  land  managed  by  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Managen  ent. 

g.  Filed  Purs  iant  to:  Federal  Power 
Act  16  U.S.C.  :  91  (a)-825(r). 

h.  Applicant  Contact:  Alden  C. 
Robinson,  P.E.  Sunrise  Engineering, 
hic,  25  East  5t  0  North,  Fillmore,  Utah 
84631,  (435)  7-  3-6151  and/or  Clark 
Gates  n.  City  N  anager,  Parowan  City, 
P.O.  Box  576,  farowan,  Utah  84761, 
(435)  477-3331. 

i.  FERC  Conkict:  Gaylord  Hoisington, 
(202)  502-816$, 
gaylord.hoisintton@FERC.gov. 

j.  Deadline  f  tr  filing  comments, 
recommendatii  )ns,  terms  and 
conditions,  am  1  prescriptions  is  60  days 
from  the  issua]  ice  date  of  this  notice. 
Reply  commei  ts  are  due  105  days  fi-om 
the  issuance  di  ite  of  this  notice. 

All  docvunei  its  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretai  f.  Federal  Energy 
Regulatory  Coi  amission,  888  First 
Street,  NE.,  Wi  shington.  DC  20426. 

The  Commii  sion's  Rules  of  Practice 
require  all  inte  rvenors  filing  documents 
with  the  Comi  lission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Finder,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
•may  affect  the  Responsibilities  of  a 
particular  resoiurce  agency,  they  must 
also  serve  a  copy  of  tbe  dociunent  on 
that  resource  agency. 

Comments, !  ecommendations,  terms 
and  conditioni ;,  and  prescriptions  may 
be  filed  electrc  nically  via  the  Internet  in 
lieu  of  paper,  f'he  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.200lia)(l)(iii)  and  the 
instructions  oi  >  the  Commission's  Web 
site  (http://wi\  w.ferc.gov)  imder  the  "e- 
Filing"  link. 

k.  This  appl  cation  has  been  accepted, 
and  is  ready  fc  r  environmental  analysis 
at  this  time. 

1.  The  existitig  Center  Creek 
Hydroelectric  Project  consists  of:  (1)  a 
15-foot-high,  34-foot-long  concrete 
overflow  type  diversion  dam;  (2)  a 
radial  gate;  (SJtrash  racks;  (4)  a  19.9 
acre-foot  de-si  ting  pond;  (5)  an  18  to 
26-inch-diam«  ter,  18,825-foot-long  steel 
penstock;  (5)  i  600-kilowatt 
powerhouse;  i  nd  (6)  appiutenant 
facilities. 

m.  A  copy  c  f  the  application  is  on  file 
with  the  Comsiission  and  is  available 
for  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 


viewed  on  the 


http://www.fe  "c.gov  using  the 


Commission's  Web  site  at 


"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
dociunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  20&-3676  or  for  TTY,  (202) 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  niunber  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
mmiber  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  fi'om  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

You  may  also  register  online  at  http:/ 
/www. ferc.gov/esubscribenow. htm  to  be 
notified  via  e-mail  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23664  Filed  9-16-03;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0290;  FRL-7325-3 

Pesticide  Products;  Registration 
Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  annoimces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
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DATES:  Written  comments,  identified  by 
the  docket  identification  (ID)  number 
OPP-2003-0290,  must  be  received  on  or 
before  October  17,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Product  Manager,  Daniel  C.  Kenny, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
7546;  e-mail  address:  « 

kenny.dan@epa.gov.  - 

SUPPUEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public-docket  for  this  action 
imder  docket  ID  number  OPP-2003- 
0290.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 


for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docxunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedigstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copjrrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  fix)m  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosiu«  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 


a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubuc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  (iocket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any  . 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
aijd  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
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conunents  to  EPA  electronically  is 
EPA's  prefeilred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"'  and  then  key  in 
docket  ID  number  OPP-2003-0290.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
Imow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP-   . 
2003-0290.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
throu^  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  yoiir  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0290. 

3.  By  hand  delivery  or  courier.  Deliver 
yoyr  conunents  to:  Public  Information 

.  and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
1 19,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.,  Attention: 
Docket  ID  Number  OPP-2003-0290. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBl  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 


identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  S6t  forth  in  40  CFR  part  2. 

In  additionjto  one  complete  version  of 
the  comment  jthat  includes  any 
information  aaimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  foq  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  yodsubmit  the  copy  that  does 
not  contain  cfel  on  disk  or  CD  ROM, 
m  irk  the  outside  of  the  disk  or  CD  ROM 
clearly  that  i^  does  not  contain  CBI. 
Information  itot  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consu!  t  the  person  listed  iinder 
FOR  FURTHER  NFORMATION  COrfTACT. 

E.  What  Shoi  Id  I  Consider  as  I  Prepare 
My  Commeni  s  for  EPA? 

You  may  fi  nd  the  following 
suggestions  h  elpful  for  preparing  your 
comments: 

1.  Explain  rour  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  :opies  of  any  technical 
information  s  nd/or  data  you  used  that 
support  your  views. 

4.  If  you  es  timate  potential  burden  or 
costs,  explaii  i  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoi|r  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  bv  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  idi ntify  the  docket  ID  number 
assigned  to  tjiis  action  in  the  subject 
line  on  the  fii'st  page  of  your  response. 
You  may  alsi  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Registratibn  Applications 

EPA  received  applications  as  follows 
to  register  pasticide  products  containing 
active  ingrecfients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agenay  on  the  applications. 

A.  Products  Containing  Active 
Ingredients  ilot  Included  in  any 
Previously  R  ?gistered  Products 

File  symbt  1:  264-IRR.  Applicant: 
Bayer  CropS  :ience  LP,  2  T.W. 
Alexander  D  rive.  Research  Triangle 


Park,  NC  27709.  Product  name:  Aztec 
4.67%  Granular  Insecticide.  Product 
type:  Insecticide.  Active  ingredient 
Phostebupirim  at  4.45%;  cyfluthrin  at 
0.22%.  Proposed  classification/Use: 
None.  For  ccmtrol  of  soil-inhabiting 
insects  in  com. 

File  symbol:  264-IRE.  Applicant: 
Bayer  CropScience  LP.  Product  name: 
Aztec  2.1%  G  Insecticide.  Product  type: 
Insecticide.  Active  ingredient: 
Phostebupirim  at  2%;  cyfluthrin  at 
0.1%.  Proposed  classification/Use: 
None.  For  control  of  soil-inhabiting 
insects  in  com. 

File  symbol:  264-IRG.  Applicant 
Bayer  CropScience  LP.  Product  name: 
Aztec  2.1%  Granular  Insecticide. 
Product  type:  Insecticide.  Active 
ingredient  Phostebupirim  at  2%; 
cyfluthrin  at  0.1%.  Proposed 
classification/Use:  None.  For  control  of 
soil-inhabiting  insects  in  com. 
^    File  symboh  264-IRR.  Applicant 
Bayer  CropScience  LP.  Product  name: 
Tebupirimphos  Technical.  Product  type: 
Insecticide.  Active  ingredient 
Phostebupirim  at  93%.  Proposed 
classification/Use:  None.  For 
manufacturing  use  only. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  September  4,  2003. 
Debra  Edwards, 

Director,  Registmtion  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  03-23429  Filed  9-16-03;  8:45  am] 

BILUNG  COOE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0277;  FRL-7319-8] 

intent  to  Suspend  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notice  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136ef  seq.,  annoimces 
that  EPA  issued  Notices  of  Intent  to 
Suspend  pursuant  to  section  3(c)(2)(B) 
of  FIFRA.  The  Notices  of  Intent  to 
Suspend  were  issued  following  issuance 
of  Data  Call-in  Notices  (DCI).  The  DCIs 
required  registrants  of  products 
containing  bensulide,  boric  acid  and  its 
salts,  and/or  methyl  nonyl  ketone  used 
as  an  active  ingredient  to  develop  and 
submit  certain  data.  These  data  were 
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detennined  to  be  necessary  to  maintain 
the  continued  registration  of  affected 
products.  Failure  to  comply  with  the 
data  requirements  of  a  DCI  is  a  basis  for 
suspension  under  section  3(c)(2)(B)  of 
FIFRA.  This  Notice  includes  the  text  of 
the  Notices  of  Intent  to  Suspend  issued 
to  Care  Flex  One- Year  Guarantee 
Company,  The  Scotts  Company,  and 
Voluntary  Purchasing  Group.  As 
required  by  section  6(f)(2),  the  Notice  of 
Intent  to  Suspend  was  sent  by  certified 
medl,  return  receipt  requested  to  each 
affected  registrant  at  its  address  of 
record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Day,  Agricultiu^  Division, 
2225A,  Office  of  Enforcement  and 
Compliance  Assiuance,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  202-564-4133; 
fax  niunber:  202-564-0029;  e-mail 
addiess:day.hamId@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  hold  EPA  registrations 
for  products  ihat  contain  bensulide, 
boric  acid  and  its  salts,  and/or  methyl 
nonyl  ketone.  Potentially  affected 
entities  may  include,  but  are  not  limited 
to  pesticide  registrants.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  To  determine  whether  you 
or  your  business  may  be  affected  by  this 
action,  you  should  carefully  examine 
the  applicability  provisions  in  the 
above-mentioned  Data  Call-his  and 
FEFRA,  specifically  section  3(c)(2)(B).  U 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docitef.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  nimiber 
OPP-2003-02  77.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket,- 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  pubhc 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm,  119, 


Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the"Federal  Register"  listings 
athttp://www.epa.gov/fedrg8tr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  is  the  Agency  Taking? 

This  Notice,  pursuant  to  section 
6(f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.,  announces 
that  EPA  issued  Notices  of  Intent  to 
Suspend  pursuant  to  section  3(c)(2)(B) 
of  FIFRA  to  Care  Flex  One- Year 
Guarantee  Company,  The  Scotts 
Company,  and  the  Voluntary  Purchasing 
Group.  The  Notices  of  Intent  to  Suspend 
were  issued  on  July  23,  2003. 

m.  Text  of  the  Notice  to  Suspend 

The  text  of  the  Notices  of  Intent  to 
Suspend  absent  specific  chemical, 
product,  or  factual  information  issued  to 
Care  Flex  One- Year  Guarantee 
Company,  The  Scotts  Company,  and 
Voluntary  Purchasing  Group  follows: 
United  States  EnvironmeDtal  Protection 
Agency 

Office  of  Prevention,  Pesticides  and  Toxic 
Substances 
Washington,  DC  20460 

November  27,  2002 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 

Pesticide  Product(s)  Containing for 

Failure  to  Comply  with  the Section 

4  Phase  5  Reregistration  Eligibility  Document 
Data  Call-In  Notice  Issued 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registratioD(s)  listed  in 
Attachment  I  will  be  suspended  30  days  from 
your  receipt  of  this  letter  unless  you  take 
steps  within  that  time  to  prevent  this  Notice 
trom  automatically  becoming  a  final  and 


efEsctive  order  of  suspension.  The  Agency's 
authority  for  suspending  the  registrations  of 
your  products  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon  becoming  a 
final  and  effective  order  of  suspension,  any 
violation  of  the  order  will  be  an  unlawful  act 
under  section  12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent  to 
Suspend  because  you  have  failed  to  comply 
with  the  terms  of  the  3(c)(2)(B)  Data  Call-in 
Notice.  The  specific  basis  for  issuance  lof  this 
Notice  is  stated  in  the  Explanatory  Appendix 
(Attachment  IE)  to  this  Notice.  The  affected 
product(s)  and  the  requirement(s)  which  you 
failed  to  satisfy  are  listed  and  described  in 
the  following  three  attachments: 

Attachment  I  Suspension  Report  -  Product 
List 

Attachment  U  Suspension  Report  - 
Requirement  List 

Attachment  in  Suspension  Report  - 
Explanatory  Appendbc 

The  suspension  of  the  registration  of  each 
product  listed  in  Attachment  I  will  become 
final  imless  at  least  one  of  the  following 
actions  is  completed. 

1.  You  may  avoid  suspension  under  this 
Notice  if  you  or  another  person  adversely 
affected  by  this  Notice  properly  request  a 
hearing  within  30  days  of  your  receipt  of  this 
Notice.  If  you  request  a  hearing,  it  will  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA  and 
the  Agency's  Procedural  Regulations  in  40 
CFR  part  164. 

Section  3(c)(2)(B),  however,  provides  that 
the  only  allowable  issues  which  may  be 
addressed  at  the  hearing  are  whether  you 
have  failed  to  take  the  actions  which  are  the 
bases  of  this  Notice  and  whether  the 
Agency's  decision  regarding  the  disposition 
of  existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or  legal 
argument  concerning  other  issues,  including 
but  not  limited  to  the  Agency's  original 
decision  to  require  the  submission  of  data  or 
other  information,  the  need  for  or  utility  of 
any  of  the  required  data  or  other  information 
or  deadlines  imposed,  any  allegations  of 
errors  or  unfairness  in  any  proceedings 
before  an  arbitrator,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may  be 
considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which  may 
be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FffRA  provides 
that  any  hearing  must  be  held  and  a 
determination  issued  within  75  days  after 
receipt  of  a  hearing  request.  This  75-day 
period  may  not  be  extended  unless  all  parties 
in  the  proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly  requested, 
the  Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  product(s). 

A  request  for  a  hearing  pursuant  to  this 
Notice  must:  (1)  include  specific  objections 
which  pertain  to  the  allowable  issues  which 
may  be  heard  at  the  hearing,  (2)  identify  the 
registrations  for  which  a  hearing  is  requested, 
and  (3)  set  forth  all  necessary  supporting 
facts  pertaining  to  any  of  the  objections 
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which  you  have  identified  in  your  request  for 
a  hearing.  If  a  hearing  is  requested  by  any 
person  other  than  the  registrant,  that  person 
must  also  state  specifically  why  he  asserts 
that  he  would  be  adversely  affected  by  the 
suspension  action  described  in  this  Notice. 
Thiiee  copies  of  the  request  must  be 
submitted  to: 

Hearing  Clerk,  1900 

U.S.  Environmental  Protection  Agency 

1200  Pennsylvania  Avenue,  NW 

Washington,  DC  20460 
An  additional  copy  should  be  sent  to  the 
signatory  listed  below.  The  request  must  be 
received  by  the  Hearing  Clerk  by  the  30th  day 
from  your  receipt  of  this  Notice  in  order  to 
be  legally  effective.  The  30-day  time  limit  is 
established  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet  the 
30-day  time  limit  will  result  in  automatic 
suspension  of  your  registration(s)  by 
operation  of  law  and,  under  such 
circumstances,  the  suspension  of  the 
registration  for  your  affected  product(s)  will 
be  final  and  effective  at  the  close  of  business 
30  days  after  your  receipt  of  this  Notice  and 
will  not  be  subject  to  further  administrative 
review.  

The  Agency's  Rules  of  Practice  at  40  CFR 
164.7  forbid  anyone  who  may  take  part  in 
deciding  this  case,  at  any  stage  of  the  ~ 
proceeding,  from  discussing  the  merits  of  the 
proceeding  ex  parte  with  any  party  or  with 
any  person  who  has  been  connected  with  the 
preparation  or  presentation  of  the  proceeding 
as  an  advocate  or  in  any  investigative  or^ 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the  following 
EPA  offices,  and  the  staffs  thereof,  are 
designated  as  judicial  staff  to  perform  the 
judicial  function  of  EPA  in  any 
administrative  hearings  on  this  Notice  of 
Intent  to  Suspend:  the  Office  of  the 
Administrative  Law  Judges,  the  Office  of  the 
Environmental  Appeals  Board,  the 
Administrator,  the  Deputy  Administrator, 
9nd  the  members  of  the  staff  in  the 
immediate  offices  of  the  Adminisfrator  and 
Deputy  Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall  have  any 
ex  parte  communication  with  trial  staff  or 
any  other  interested  person  not  employed  by 
EPA  on  the  merits  of  any  of  the  issues 
involved  in  this  proceeding,  without  fully 
complying  with  the  applicable  regulations. 


2.  You  may  ako  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this  Notice, 
the  Agency  detonnines  that  you  have  taken 
appropriate  steas  to  comply  with  the  section 
3(c)(2)(B)  Data  Call-in  Notice.  In  order  to 
avoid  suspensidn  under  this  option,  you 
must  satisfactorily  comply  with  Attachment 
n,  RequirementList,  for  each  product  by 
submitting  all  r^uired  supporting  data/ 
information  de^ribed  in  Attachment  II  and 
in  the  Explanatory  Appendix  (Attachment  III) 
to  the  followinfl  address  (preferably  by 
certified  mail):! 

Office  of  Con^liance  (2225 A) 

Agriculture  Envision 

U.S.  Environiiental  Protection  Agency 

1200  Pennsylvania  Avenue,  NW 

Washington,  pC  20460 

For  you  to  avpid  automatic  suspension 
under  this  Notiie,  the  Agency  must  also 
determine  within  the  applicable  30-day 
period  that  you  have  satisfied  the 
requirements  tl  at  are  the  bases  of  this  Notice 
and  so  notify  yQu  in  writing.  You  should 
submit  the  nec^sary  data/information  as 
quickly  as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  deterpiination  in  time  to  avoid 
suspension  of  ybur  product(s). 

The  suspension  of  the  registration(s)  of 
your  company'^  product(s)  pursuant  to  this 
Notice  will  be  ifescinded  when  the  Agency 
determines  you)  have  complied  fully  with  the 
requirements  w^ich  were  the  bases  of  this 
Notice.  Such  compliance  may  only  be 
achieved  by  submission  of  the  data/ 
information  dei  cribed  in  the  attachments  to 
the  signatory  b(  low. 

will  remain  suspended, 
I  Lhe  Agency  determines  you 
are  in  compliai  ce  with  the  Requirements 
which  are  the  t  ases  of  this  Notice  and  so 
1  Mrriting. 

After  the  sus  >ension  becomes  final  and 
effective,  the  «  gistrant  subject  to  this  Notice, 
including  all  si  pplemental  registrants  of 
product(s)  liste  i  in  Attachment  I,  may  not 
legally  distribu  ;e,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  d  eliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer  to 
deliver,  to  any  jerson,  the  product(s)  listed 
in  Attachment 

Persons  othe  ■  than  the  registrant  subject  to 
this  Notice,  as  i  lefined  in  the  preceding 
sentence,  may  i  :ontinue  to  distribute,  sell, 
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use,  offer  for  sale,  hold  for  sale,  ship,  deliver 
for  shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to  any 
person,  the  product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for  sale, 
hold  for  sale,  ship,  deliver  for  shipHnent,  or 
receive  and  (having  so  received)  deliver  or 
offer  to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I  in  any  manner  which 
would  have  been  unlavtrful  prior  to  the 
suspension. 

If  the  registration(s)  for  your  product(s) 
listed  in  Attachment  I  are  currently  ■* 

suspended  as  a  result  of  failure  to  comply 
with  another  section  3(c)(2)(B)  Data  Call-in 
Notice  or  Section  4  Data  Requirements 
Notice,  this  Notice,  when  it  becomes  a  final 
and  effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e.,  all 
requirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to  notify 
all  supplementary  registered  distributors  of 
your  basic  registered  product  that  this 
suspension  action  also  applies  to  their 
supplementary  registered  products  and  that 
you  may  be  held  liable  for  violations 
comimitted  by  your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  in  this 
suspension  notice  or  in  the  subject  section 
3(c)(2)(B)  Data  Call-in  Notice,  please  contact 
Frances  Liem  at  (202)  564-2365. 

Sincerely  yours, 

Director,  Agriculture  Division,  Office  of 
Compliance. 

Attachment  I  Suspension  Report  ~  Product 

List 

Attachment  n  Suspension  Report  - 

Requirement  List 

Attachment  III  Suspension  Report  - 

Explanatory  Appendix 

TV.  Registrants  Receiving  and  A£Eected 
by  Notice  of  Intent  to  Suspend 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


A.— Product  List 


Registrant  Affected 


EPA  Registration  Number 


/  ctive  Ingredient 


Name  of  Product 


Date  DCI 
Issued 


Care-Flex  One-Year 
Guarantee  Company 


66680-1 


Boric  icid  and  its  sodium 
sail  i 


Care-Flea  Home  Treatment 


2/16/94 


The  Scotts  Company 


538-164 


Benst  lide 


Proturf  Goosegrass/Crabgrass  Control 


7/11/00 


Voluntary  Purchasing 
Group 


7401^*39 


Meth)  I  nonyl  ketone 


Fert-Pro  Dog-Gon  and  Cat  Repellent 


2/28/96 


V.  Basis  for  Issuance  of  Notice  of  Intent; 
Retjuirement  List 

The  following  companies  failed  to 
submit  the  following  required  data  or 
information: 
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Table  B.— Requirement  List 


Registant  Affected 


Care-Rex  One- Year  Guarantee 
Company 


Active  Ingredient 


Boric  acid  and  its  sodium  salts 


i 


The  Scotts  Company 


Bensulide 


Requirement  Name 


Guideline  Ref- 
erence Number 


90-Day  response 


Confidential  Statement  of  For- 
mula 


8-Month  response 


Product  identity  and  composi- 
tion 


Description  starting  materials, 
production  &  fonnulation 
process 


Discussion  of  fonnation  of  im- 
purities 


Preliminary  analysis 


Certification  of  lihiits 


Analytical  method 


Color 


Physical  state 


Odor 


Density 


PH 


Oxidizing  or  reducing  action 


Explodability 


Storage  stability 


Viscosity 


Corrosion  characteristics 


Acute  oral  toxicity-rat 


Acute  dermal  toxlcity-rabbit/rat 


Acute  inhalation-toxicity-rat 


Primary  eye  irritation-rabbit 


Primary  dermal  irritation 


Dermal  sensitization 


Treatments 


Manmade  premises 


Premises  treatment 


Treatments 


Stored  products  treatment 


Product  identity  and  composi- 
tion 


Description  of  starting  materisds 


61-1 


61-2(a) 


61 -2(b) 


62-1 


62-2 


62-3 


63-2 


63-3 


63-4 


63-7 


63-12 


63-14 


63-16 


63-17 


63-18 


63-20 


81-1 


81-2 


81-3 


81-4 


81-5 


81-6 


95-2,3 


95-10 


95-11 


95-12 


95-13 


158.155 


158.160 


54447 


Due  Date 


06/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 
11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 
11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 


11/11/94 
12/30/01 


12/30/01 
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Table  B.— REOuiREMEhJT  List— Continued 


Registant  Affected 


Active  Ingredient 


Requirement  Name 


Guideline  Ref- 
erence Number 


Due  Date 


Description  of  production  proc- 


158.162 


Description  of  formulation  proc- 
ess 


158.165 


Discussion  of  impurity  formation 


158.167 


Preliminary  analysis 


158.170 


Certification  of  Irmits 


158.175 


Enforcement  analytical  method 


158.180 


Color 


63-2 


Physical  state 


63-3 


Odor 


63^ 


Density 


63-7 


pH 


63-12 


Oxidation/reduction 


63-14 


Rammability 


63-15 


Explodability 


63-16 


Storage  stability 


63-17 


Viscosity 


63-18 


Miscibility 


63-19 


Corrosion  characteristics 


63-20 


Dielectric  breakdown  voltage 


63-21 


Acute  oral  toxicity 


81-1 


Acute  dermal  toxicity 


81.2 


Acute  inhalation  toxicity 


81-3 


Primary  eye  irritation 


81-4 


Primary  dermal  irritation 


81-5 


Skin  sensitization 


81-6 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


12/30/01 


06/30/01 


06/30/01 


06/30/01 


06/30/01 


06/30/01 


06/30/01 


Voluntary  Purchasing  Group 


Methyl  nonyl  ketone 


Storage  stability 


63-17(830-6317) 


Corrosk>n  characteristics 


63-20  (830-6320) 


8/28/00 


8/28/00 


VI.  AttadmiNit  III  Suspension  Report- 
Explanatory  Appendix 

The  Explanatory  Appendix  provides  a 
discussion  of  the  basis  for  the  Notice  of 
Intent  to  Suspend  issued  herewith. 

A.  Bensulide 

On  July  11,  2000,  the  Agency  issued  the 
Phase  5  ReregistrationEligibility  Document 
Data  Call-hi  Notice  pursuant  to  sections 
4(g}(2)(B)and  3(c)(2)(B)  of  FIFRA  which 
required  the  registrants  of 
productscontaining  bensuUde  used  as  an 


active  ingredie  it  to  develop  and 
submitcertain  <  ata.  These  data/information 
were  determini  d  to  be  necessary  tosatisfy 
reregistration  r  tquirements  of  section  4(g). 
Failure  to  complywith  the  requirements  of  a 
Phase  5  Reregistration  Eligibility 
DocumentData|Call-In  Notice  is  a  basis  for 
suspension  unf  er  section  3(c)(2)(B)  ofFIFRA. 

The  Scotts  Company  (Scotts)  received  the 
Bensulide  Rerd^strationEligibility  Document 
(RED)  on  July  ^,  2000,  as  evidenced  by  a 
U.S.  PostalSeniice  domestic  return  receipt 
card.  Therefore,  the  90-day  response  wasdue 
on  October  20,j2000,  and  the  8-month 
response  was  (^e  on  March  20,2001. 


In  its  90-day  response,  dated  October  30, 
2000  (received  by  theAgency  on  November  2, 
2000),  Scotts  requested  a  time  extension  to 
submittheir  product-specific  data.  For  the 
acute  toxicity  date,  the  companyrequested  a 
time  extension  until  June  30,  2001,  and  for 
the  productchemistry  data,  it  requested  an 
extension  until  December  30,  2001. 
TheAgency  in  a  letter  dated  December  18, 
2000  granted  Scotts  time  extensionrequests. 

To  date,  no  product  chemistry  or  acute 
toxicity  data  have  beensubmitted  to  the 
Agency  for  EPA  Registration  No.  538- 
164.Because  Scott  has  failed  to  submit  the 


Federal  Register /Vol.  68,  No.  180 /Wednesday.  September  17,  2003 /Notices 


54449 


required  data,  this  Notice  oflntent  to  Suspend 
is  being  issued. 

B.  Boric  Acid  and  its  Sodium  Salts 

On  February  16, 1994,  the  Agency  issued 
the  Phase  5  ReregistrationEhgibility 
Document  Data  Call-in  Notice  pursuant  to 
sections  4(g)(2)(B)and  3(c)(2)(B)  of  FIFRA 
which  required  the  registrants  of 
productscontaining  boric  acid  and  its  sodium 
salts  used  as  an  active  ingredient  todevelop 
and  submit  certain  data.  These  data/ 
information  were  determinedto  be  necessary 
to  satisfy  reregistration  requirements  of 
section  4(g). Failure  to  comply  with  the 
requirements  of  a  Phase  5 
ReregistrationEligibihty  Document  Data  Call- 
In  Notice  is  a  basis  for  suspension 
undersection  3(c)(2)(B)  of  FIFRA. 

Care-Flex  One- Year  Guarantee  Company 
received  the  Boric  Acid  and  ItsSodium  Salts 
Reregistration  Eligibility  Document  (RED)  on 
March  11, 1994,as  evidenced  by  a  U.S.  Postal 
Service  green  card.  The  Agency  has 
notreceived  either  the  90-<lay  response  or  the 
8-month  response  to  the  Boric  Acid  apd  Its 
Sodium  Salts  RED  for  the  product  EPA 
Registration  Number66680-1.  The  90-day 
response  was  due  on  June  11, 1994,  and  the 
8-month  response  was  due  on  November  11, 
1994.  The  Agency  has  sent  two  follow-up 
letters  to  the  registrant  dated  April  22,  2002 
and  August  19,  2002,respectively,  and  those 
letters  were  received  by  the  registrant  on 
April27,  2002,  and  August  23,  2002, 
respectively,  as  evidenced  by  the  U.S.Postal 
Service  green  cards.  To  date,  the  registrant 
has  not  responded. 

Because  Care-Flex  One-Year  Guarantee 
Company  has  not  submitted  the  requiredDCI/ 
RED  responses  and  data,  the  Agency  is 
issuing  this  Notice  of  Intent  toSuspend. 

C.  Methyl  Nonyl  Ketone 

On  February  28, 1996,  the  Agency  issued 
the  Phase  5  ReregistrationEhgibility 
Document  Data  Call-in  Notice  pursuant  to 
secUons  4(g)(2)(B)and  3(c)(2)(B)  of  HFRA 
which  required  the  registrants  of 
productscontaining  Methyl  Nonyl  Ketone 
used  as  an  active  ingredient  to  develop 
andsubmit  certain  data.  These  data/ 
information  were  determined  to  benecessary 
to  satisfy  reregistration  requirements  of 
section  4(g).  Failureto  comply  with  the 
requirements  of  a  Phase  5  Reregistration 
EligibilityDocument  Data  Call-in  Notice  is  a 
basis  for  suspension  under  section3(c)(2)(B) 
of  FIFRA. 

Voluntary  Purchasing  Group  received  the 
Methyl  Nonyl  KetoneReregistration 
Eligibility  Document  Data  Call-in  Notice 
(RED)  on  March  9,1996,  as  evidenced  by  a 
U.S.  Postal  Service  Domestic  return  receipt 
card.The  90-day  response  was  received  on 
June  26, 1996. 

The  Agency  completed  its  review  of  the 
product  chemistry  data  onFebruary  28,  2002. 
The  data  requirements  for  Guideline  63-17 
(StorageStability)  and  Guideline  63-20 
(Corrosion  Characteristics)  were  notsatisfied. 
The  interim  report  submitted  by  Volimtary 
Purchasing  Groupby  letter  dated  February  18, 
2002  related  to  an  imacceptable  study  and 
thedata  requirements  remain  imsatisfied.  In 
an  Agency  letter  dated  March  6,2002  to 


Michael  Jackson  (consultant  for  Voluntary 
Piu-chasing  Group)  a  timeextension  was 
granted  since  a  new  study  had  been 
reportedly  initiated  inDecember  2001, 
according  to  information  provided  to  the 
Agency  by  Mr.Jackson.  The  new  deadline  for 
submission  of  the  storage  stabihty 
andcorrosion  characteristics  data  was  January 
2003.  Subsequently,  theAgency  sent  a  letter 
dated  January  15,  2003,  as  no  data  addressing 
thesetwo  outstanding  requirements  had  been 
received  as  of  that  date.  Thalletter,  which 
was  received  by  Mr.  Jackson  on  January  21, 
2003  (asevidenced  by  a  U.S.  Postal  Service 
domestic  return  receipt  card),  informedhim 
and  his  client  that  a  Notice  of  Intent  to 
Suspend  would  beinitiated  if  the  outstanding 
data  were  not  received  by  January  31,  2003. 
To  date,  the  Agency  has  not  received  the 
required  data.  Becausethe  required  data  have 
not  been  received,  the  Agency  is  issuing 
thisNotice  of  Intent  to  Suspend. 

Vn.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
acticHi  is  section  6(f)(2)  of  the  Federal 
hisecticide,  Fungicide,  and  Rodentidde 
Act  (HFRA),  7  U.S.C.  136et  seq. 

List  of  Subjects 

Environmental  protection. 

Dated:  September  4,  2003.  - 
Richard  Colbert, 

Director,  Agriculture  Division,  Office  of 
Compliance,  Office  of  Enforcement  and 
Compliance  Assurance. 

[FR  Doc.  03-23754  Filed  &-16-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0268;  FRL-7321-8] 

Dinocap;  Availability  of  Reregistration 
Eligibility  Decision  Document  for 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMIMARY:  This  notice  announces 
availability  and  starts  a  30-day  public 
comment  period  on  the  Reregistration 
Eligibility  Decision  (RED)  document  for 
the  pesticide  active  ingredient  dinocap, 
which  consists  of  a  vohmtaiy 
cancellation  of  all  United  States  (U.S.) 
product  registrations.  The  registrant  for 
dinocap,  Dow  AgroSciences,  LLC,  has 
indicated  their  intention  to  retain  the 
existing  tolerances  for  apples  and  grapes 
for  import  purposes.  EPA  finds  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  dinocap  use  on 
apples  and  grapes  imported  into  the 
U.S. 


DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003-  • 
0268,  must  be  received  on  or  before 
October  17,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Carmen  Rodia,  Special  Review  and 
Reregistration  Division  {7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
001;  telephone  number:  (703)  Jb6-0327; 
fax  nimiber:  (703)  308-«041;  e-mail 
address :  rodia .  cannen@epa.gov. 

I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  pubUc 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FEFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,  human  health,  and 
a^cultural  advocates;  pesticides  users; 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the       •" 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  a£Fected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
'  listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0268.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Room  119,  Crystal  Mall 
#2, 1921  Jefiferson  Davis  Highway, 
Arlington.  VA,  22202-4501.  This,  docket 
facilit>'  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
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holidays.  The  docket  telephone  number 
1^(703)305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Roister"  listings  at 
http://www.epa.gov/fedrgstr/.  To  access 
BED  dociunents  and  RED  fact  sheets 
electronically,  go  directly  to  the  Office 
of  Pesticide  Program's  Home  Page  at 
http://cfpub.  epa  .gov/oppref/rereg/ 
status.cftn?show=rereg. 

An  electronic  version  of  the  official 
public  docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  ^http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  search,  then 
key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and.  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA  Dockets.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA  Dockets  but  will  be  available 
only  in  printed,  paper  form  in  the 
official  public  docket.  To  the  extent 
feasible,  publicly  available  docket 
materials  wiU  be  made  available  in  EPA 
Dockets.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA  Dockets.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
otthe  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA  Dockets. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA  Dockets  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI  or  other  information  whose 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copjrrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA  Dockets.  The  entire  printed 
comment,  including  the  copyrighted 


material,  wil^  be  available  in  the  public 
docket. 

Public  consents  submitted  on. 
computer  dia^  that  are  mailed  or 
delivered  to  Ipe  docket  will  be 
transferred  td  EPA  Dockets.  Public 
comments  thi  it  are  mailed  or  delivered 
to  the  docket  will  be  scanned  and 
placed  in  EPA  Dockets.  Where  practiced, 
physical  obje  :ts  will  be  photographed, 
and  the  phot<  igraph  will  be  placed  in 
EPA  Dockets  along  with  a  brief 
description  m  ritten  by  the  docket  staff. 

C.  How  and  tj  Whom  Do  I  Submit 
Comments? 

You  may  si  ibmit  comments 
electronically ,  by  mail,  or  through  hand 
delivery/coui  ier.  To  ensure  proper 
receipt  by  EP  \,  identify  the  appropriate 
docket  ID  nuyiber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  yi  >ur  comments  are 
submitted  wi  bin  the  specified  comment 
period.  Comr  lents  received  after  the 
close  of  the  c  >mment  period  will  be 
marked  "late, "  EPA  is  not  required  to 
consider  thes  3  late  comments.  If  you 
wish  to  subm  it  CBI  or  information  that 
is  otherwise  frotected  by  statute,  please 
follow  the  ini  tructions  in  Unit  I.D.  Do 
not  use  EPA  ]  )ockets  or  e-mail  to  submit 
CBI  or  inform  ation  protected  by  statute. 

1.  Electron,  cally.  If  you  submit  an 
electronic  coi  ament  as  prescribed  in  this 
unit,  EPA  rec  ammends  that  you  include 
your  name,  n  ailing  address  and  an  e- 
mail  address  ar  other  contact 
information  i  i  the  body  of  your 
comment.  All  o  include  this  contact 
information  c  n  the  outside  of  any  disk 
or  CD  ROM  y  3u  submit,  and  in  any 
cover  letter  ai  icompanying  the  disk  or 
CD  ROM.  Thi  s  ensures  that  you  can  be 
identified  as  he  submitter  of  the 
comment  anc  allows  EPA  to  contact  you 
in  case  EPA  c  annot  read  your  comment 
due  to  techni  :al  difficulties  or  if 
additional  in:  ormation  is  needed 
regarding  the  substance  of  your 
comment.  EP  \'s  policy  is  that  EPA  will 
not  edit  your  comment,  and  any 
identifying  oi  contact  information 
provided  in  t  le  body  of  a  comment  will 
be  included  i  s  part  of  the  comment  that 
is  placed  in  t  le  official  public  docket 
and  made  avi  liable  in  EPA  Dockets.  If 
EPA  cannot  r  jad  your  comment  due  to 
technical  dif!  culties  and  cannot  contact 
you  for  clarif  cation,  EPA  may  not  be 
able  to  consi<  er  your  comment. 

i.  EPA  Dockets.  Your  use  of  EPA 
Dockets  to  su  jmit  comments  to  EPA 
electronicallj  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  |at  http://www.epa.gov/ 
edocket/,  and  follow  the  online 
instructions  i  ar  submitting  conunents. 
Once  in  the  s  ^stem,  select  "search,"  and 


then  key  in  docket  ID  niunber  OPP- 
2003-0268.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2003-0268.  In  contrast  to  EPA  Dockets, 
EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  conmient  directly  to  the 
docket  without  going  through  EPA 
Dockets,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA  Dockets. 

iii.  3isk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  yOur  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  number  OPP-2003-0268. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency, 
Room  119,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202-4501,  Attention:  Docket  ID 
number  OPP-2003-0268.  Such 
deliveries  are  only  accepted  during  the- 
docket's  normal  hours  of  operation  as 
identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA  Dockets  or  by  e-mail.  You 
may  claim  information  that  you  submit 
to  EPA  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI  (if  you 
submit  CBI  on  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 
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In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
infonnation  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA  Dockets.  If  you  submit 
the  copy  that  does  not  contain  CBI  on 
disk  or  CD  ROM,  mark  the  outside  of  the 
disk  or  CD  ROM  clearly  that  it  does  not 
contain  CBI.  Information  not  marked  as 
CBI  will  be  included  in  the  public 
docket  and  EPA  Dockets  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  nimiber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The_ Agency  has  issued  a  RED  for  the 
pesticide  active  ingredient  dinocap. 
Under  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  in  1988,  EPA  is 
conducting  an  accelerated  reregistration 
program  to  reevaluate  existing 
pesticides  to  make  sure  they  meet 
current  scientific  and  regulatory 
standards.  The  RED  for  dinocap  consists 
of  a  voluntary  cancellation  of  dl 
products  registered  in  the  U.S.  Because 
the  registrant,  Dow  AgroSciences,  LLC, 
has  expressed  interest  in  retaining 
existing  tolerances  for  apples  and  grapes 
for  import  purposes,  the  RED  presents 
only  a  dietary  risk  assessment  for  those 
uses  and  specifically  addresses  the  data 
requirements  for  support  of  the  import 


tolerances.  The  RED  also  provides 
background  information  on  the 
pesticide  registration,  reregistration  and 
tolerance  reassessment,  an  overview  of 
the  uses  and  health  effects  associated 
with  dinocap  and  a  summary  of  what 
data  are  required  to  support  the 
tolerances  on  apples  and  grapes 
imported  into  the  U.S.,  in  the  absence 
of  a  U.S.  registration. 

The  reregistration  program  is  being 
conducted  under  congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
this  RED  for  dinocap  as  a  final 
document  with  a  30-day  public 
conunent  period  that  is  intended  to 
provide  an  opportunity  for  public  input' 
and  a  mechanism  for  initiating  any 
necessafy  amendments  to  the  RED.  If 
any  comment  significantly  affects  this 
RED.  EPA  will  amend  the  RED  by 
publishing  the  amendment  in  the  . 
Federal  Register. 

B.  What  Is  the  Agency's  Authority  for 
Taking  This  Action? 

The  legal  authority  for  this  RED  falls 
under  FLFRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFTIA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  before  calling  in 
product-specific  data  on  individual  end- 
use  products,  and  either  reregistering 
products  or  taking  "other  appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  August  26,  2003. 
Betty  Shackieford, 

Acting  Director,  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-23276  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  6560-S&-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0184;  FRL-7324-7] 

Moilnate;  Notice  of  Receipt  of 
Requests  to  Voluntarily  Cancel  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 


Fungicide,  and  Rodenticide  Act 
(FlFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  from 
Syngenta  Crop  Protection,  Inc.  and 
Helm  Agro  US,  Inc.  to  volimtarily 
cancel  the  registrations  for  all  of  their 
products  containing  S-ethyl  bexahydco- 
iH-azepine-l-carbothioate  (molinate). 
At  the  close  of  the  comment  period, 
EPA  intends  to  issue  an  order  granting 
these  cancellation  requests,  unless  the 
Agency  receives  substantive  comments 
within  the  conmient  period  that  would 
merit  its  further  review  of  these 
reqliests,  or  the  requests  have  been 
withdrawn. 

DATES:  Comments  must  be  received  by 
October  17,  2003.  Unless  the  Agency 
receives  substantive  comments  within 
the  comment  period  that  would  merit  its 
further  review  of  these  requests,  or  the 
requests  have  been  withdrawn  by 
October  17,  2003,  EPA  intends  to  issue 
an  order  canceling  these  registrations  at 
the  close  of  the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilhelmena  Livingston,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Aye.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8025,  e-mail  address: 
livingston.wilhelmena@epa.gov. 

SUPPLEMENTARY  INFORMATKM: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  ail  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions    - 
-regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0184.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
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Public  Infonnation  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  Yqu  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statue, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  ^A's  electronic  public  docket  but, 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  docimient  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.E.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transffflred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 


C.  How  and  t<  i  Whom  Do  I  Submit 
Comments? 

You  may  sii  bmit  comments 
electronically  by  mail,  or  through  hand 
delivery/cour  er.  To  ensure  proper 
receipt  by  EPj  V,  identify  the  appropriate 
docket  ID  nui  iber  in  the  subject  line  oh 
the  first  page  if  your  comment.  Please 
ensure  that  y0ur  comments  are 
submitted  wifhin  the  specified  comment 
period.  Comn  lents  received  after  the 
close  of  the  c(  imment  period  will  be 
marked  "late.  '  EPA  is  not  required  to 
consider  thesi !  late  comments.  If  you 
wish  to  subm  t  CBI  or  information  that 
is  otherwise  f  rotected  by  statute,  please 
follow  the  ina  tructions  in  Unit  I.D.  Do 
not  use  EPA  I  'ockets  or  e-mail  to  submit 
CBI  or  inform  ition  protected  by  statue. 

1.  Electroni  ':aUy.  If  you  submit  an 
electronic  coi  unent  as  prescribe^  in  this 
unit,  EPA  reo  )mmends  that  you  include 
yoiu  name,  m  ailing  address,  and  an  e- 
mail  address  i  >r  other  contact 
information  ii  i  the  body  of  your 
comment.  Ah  o  include  this  contact 
information  a  a  the  outside  of  any  disk 
or  CD  ROM  y  )u  submit,  and  in  any 
cover  letter  a<  companying  the  disk  or 
CD  ROM.  Thi  s  ensures  that  you  can  be 
identified  as  1  he  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  c  mnot  read  your  comment 
due  to  technii  :al  difficulties  or  needs 
further  inforn  lation  on  the  substance  of 
yoiu-  commec  t.  EPA's  policy  is  that  EPA 
will  not  edit ;  our  comment,  and  any 
identifying  oi  contact  information 
provided  in  t  le  body  of  a  comment  will 
be  included  a  s  part  of  the  comment  that 
is  placed  in  t]  le  official  public  docket, 
and  made  av^lable  in  EPA's  electronic 
public  docket  If  EPA  cannot  read  your 
comment  dug  to  technical  difficulties 
and  cannot  cdntact  you  for  clarification, 
EPA  may  not  pe  able  to  consider  your 
comment.       I 

i.  EPA  Docket.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  G^  directly  to  EPA  Dockets 
at  http://wwvt.epa.gov/edocket/tiad 
follow  the  on  ine  instructions  for 
submitting  cc  mments.  Once  in  the 
system  select  "search,"  and  then  key  in 
docket  ID  nui  aber  OPP-2003-0184.  The 
system  is  an  '  anon3mious  access" 
system,  whic  i  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contactlinformation  unless  you 
provide  it  in  me  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp^docket®epa.gov. 
Attention:  Docket  ID  Niunber  OPP- 
2003-0184.  Im  contrast  to  EPA's 
electronic  pu  )lic  docket,  EPA's  e-mail 


system  is  not 


an    anonymous  access 


system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0184. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Enviromnental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0184. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  any  information  that 
you  consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  as  CBI  the  specific  information 
that  is  CBI).  Information  so  marked  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2. 

In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
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electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

n.  Background 

What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  requests  from  Syngenta 
Protection  Crop,  Inc.  and  Helm  Agro 
US,  Inc.  to  cancel  the  registration  of  14 
pesticide  products  registered  under 
section  3  or  24(c)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 


Act  (FIFRA).  The  14  registrations 
constitute  all  registrations  hSld  by 
Syngenta  Crop  Protection,  Incorporated 
and  Helm  Agro  US,  Incorporated  of 
products  containing  S-ethyl  hexahydro- 
lH-azepine-1-carbothioate  (molinate). 
These  requests  are  submitted  pursuant 
to  section  6(f)  of  FIFRA. 

On  Jime  2,  2003,  Syngenta  Crop 
Protection,  Inc.,  and  on  August  7,  2003. 
Helm  Agro  US,  Inc.  submitted  a  letter  to 
EPA  requesting  cancellation,  effective 
June  30,  2008,  of  the  registrations  of  all 
their  molinate  products,  and  to  modify 
the  terms  and  conditions  of  its  molinate 


registration  until  the  cancellation  is 
effective.  Syngenta  and  Helm  also 
requested  that  the  Administrator  waive 
the  180-day  waiting  period  under 
FIFRA  section  6(f)(l  )(C}(ii). 

Molinate  (S-ethyl  hexahydro-lH- 
azepine-1-carbothiate)  is  a 
thiocarbamate  herbicide  registered  for 
use  primarily  for  the  control  of  water 
grass  in  rice.  Rice  is  grown  in  California 
and  the  south  central/south  eastern 
states  of  Arkansas,  Louisiana,  Missoiu-i. 
Texas,  and  Tennessee.  The  registrations 
subject  to  the  requests  for  cancellation 
are  listed  in  Table  1  of  this  unit: 


Table  l  .—Registrations  with  Pending  Requests  for  Cancellation 

Registration  number 

Product  name 

Chemical  name 

100-981 

Riceco  Molinate  Technical 

Molinate 

100-982 

Riceco  Touche 

Molinate 

100-983 

Molinate  15G 

Molinate 

100-1021 

Ordram  8-E  An  Emulsufiable  Liquid  Heibi- 
cide 

Molinate 

100-1036 

Arrosolo  3-3E 

Molinate 

100-1039 

Ordram  15-G 

Molinate 

100-1040 

Ordram  Techncial  Herbicide 

Molinate 

100-1102 

Ordram  15-GM  Rice  Herbicide 

Molinate 

74530-7 

Molinate  Technical 

Molinate 

CA77015900 

Ordram  8-E  An  Emulsufiable  Liquid  Herbi- 
cide 

Molinate 

CA84017200 

Ordram  &-E  An  Emulsufiable  Liquid  Herbi- 
cide 

Molinate 

CA85005300 

Ordram  8-E  An  Emulsufiable  Liquid  Herbi- 
cide 

Molinate 

TX81 002600 

1 

Ordram  8-E  An  Emulsufiable  Liquid  Herbi- 
cide 

Molinate  ' 

TN93000700 

Ordram  15-G 

■ 

Molinate 

At  the  close  of  the  comment  period, 
EPA  intends  to  issue  an  order  granting 
these  cancellation  requests,  unless  the 
Agency  receives  substantive  comments 
within  the  comment  period  that  would 
merit  its  further  review  of  these 
requests,  or  the  requests  have  been 
withdrawn.  Users  of  these  pesticides  or 
anyone  else  desiring  the  retention  of  a 
registration  should  send  in  their 
comments  to  EPA.  In  addition,  they  may 
wish  to  contact  the  applicable  registrant 
directly. 

Table  2  of  this  unit  includes  the  name 
and  address  of  record  for  the  registrants 
of  the  products  in  Table  1  of  this  unit: 


Table  2.  —Registrants  Requesting 
Voluntary  Cancellation 


EPA  Com- 
pany number 

Company  name  and  ad- 
dress 

100 

Syngenta  Crop  Protection, 
inc.,  P.O.  Box  18300, 
Greensboro,  NC  27419- 
8300 

74530 

Helm  Agro  US,  Inc., 
Nordkanalstrasse  28  D- 
20097,  Hamburg,  Ger- 
many 

A.  Modification  of  the  Terms  and 
Conditions  of  the  Molinate  Registrations 

The  2002  sales  level  of  the  molinate 
active  ingredient  will  be  the  maximiun 
amount  that  Syngenta  and  Helm  will 
sell  or  distribute  in  2004,  2005,  and 
2006.  Syngenta  and  Helm  may  not  sell 
or  distribute  any  more  than  75%  of  the 
2002  sales  levels  in  the  year  2007,  and 
sell  or  distribute  more  than  50%  of  the 
2002  sales  levels  in  the  year  2008. 

Syngenta  and  Helm  will  provide 
annual  production/sales  reports  to  the 
Agency  beginning  in  the  year  2004 
through  2009.  Syngenta  and  Helm  will 
also  provide  inventory  reports  for  the 
years  2007,  2008,  and  2009.  These 
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reports  will  be  submitted  by  September 
30  of  each  yeai-  to  the  Chemical  Review 
Manager  for  molinate. 

Failure  by  either  registrant  to  comply 
with  the  sale  or  distribution  limits 
contained  in  the  molinate  registration 
constitutes  grounds  for  immediate 
cancellation  of  the  registration  without 
opportimity  for  a  hearing. 

m.  What  Is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  and  provide  a 
30-day  period  in  which  the  public  may 
comment  before  the  Agency  may  act  on 
the  request  for  voluntary  cancellation. 
In  the  case  of  minor  agricultural  uses, 
section  6(f)(1)(c)  of  FIFRA  provides  for 
a  180-day  comment  period  under 
certain  circumstances.  In  this  case,  both 
molinate  registrants  requested  that  EPA 
waive  the  180-day  comment  period. 
Accordingly,  pursuant  to  section 
6(f)(l)(c)(ii)  of  FIFRA,  EPA  is  waiving 
the  180-day  comment  period,  and  will 
provide  interested  parties  30  days  to 
comment  on  the  action. 

IV.  Prpcedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  October  17,  2003.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  luisatisfied  data 
requirements.  Any  person,  including  the 
registrant,  who  wants  to  support  the 
continued  registration  of  molinate,  must 
fulfill  all  outstanding  data  gaps.  In 
addition,  EPA  must  find  that  molinate  is 
eligible  for  reregistration. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  intends  to  issue  a 
cancellation  order  following  the 
consideration  of  all  comments  received 
during  the  comment  period,  unless  the 
comments  warrant  further  review  of  this 


request.  Any  cancellation  order  issued 
in  responsdlo  this  request  will  have  an 
expected  effeirtive  date  of  June  30,  2008. 

After  that  date,  Syngenta  and  Helm 
may  not  sell  (jr  distribute  any  molinate 
products  except  as  detailed  in  the 
cancellation  order  as  follows.  Syngenta 
and  Helm  wil  I  be  permitted  to  distribute 
the  molinate  i  tctive  ingredient  in  2009 
for  the  purpoi  les  of  facilitating  usage  by 
August  31,  2C  09.  No  use  of  products 
containing  mi  )linate  will  be  permitted 
after  the  200S  growing  season  (August 
31, 2009) 

List  of  Subjec  ts 

Environmeiital  protection.  Pesticides 

September  4,  2003. 


and  pests 

Dated 

Betty  Shackl^ford 

Acting  Directot 

Reregistration 

Programs. 

[FR  Doc.  03-231*30  Filed  &-16-03;  8:45  am] 
BILUNG  CODE  6S<  0-50-S 


Special  Review  and 
ivision.  Office  of  Pesticide 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-756a-6] 

Stallings  Salvage  Superfund  Site, 
Monroe,  Norfi  Carolina;  Notice  of 
Proposed  Settlement 

AGENCY:  Envi  -onmental  Protection 

Agency  (EPA  . 

ACTION:  Notic  3  of  proposed  settlement. 


SUMMARY:  Thi  f  United  States 
Environment!  il  Protection  Agency  is 
proposing  to  i  snter  into  a  settlement 
with  the  Esta  e  of  Paul  Stallings,  by  and 
through  its  E?  ecutor,  Morris  Stallings, 
as  Executor  o  the  Estate  of  Paul 
Stallings;  Mo;  ris  Stallings  as  attorney  in 
fact  for  Paul  J  tailings  under  the  durable 
power  of  attoi  ney  dated  June  2,  1994; 
and  Morris  Si  allings  for  recovery  of  past 
response  cost  >  pursuant  to  section 
122(h)(1)  oft  le  Comprehensive 
Environment  il  Response, 
Compensatio:  i,  and  Liability  Act 
(CERCLA),  42  U.S.C.  9622(h)(1) 
concerning  tl  e  Stallings  Salvage 
Superfund  Si  e  located  in  Monroe, 
Union  Count  ',  North  Carolina.  EPA  will 
consider  pub  ic  comments  on  the 
proposed  sett  ement  until  October  17, 
2003.  EPA  mi  y  withdraw  from  or 
modify  the  pi  oposed  settlement  should 
such  commei  ts  disclose  facts  or 
consideratioE  s  which  indicate  the 
proposed  sett  ement  is  inappropriate, 
improper  or  i  ladequate.  Copies  of  the 
proposed  sett  ement  are  available  from: 
Ms.  Paula  V.  Jatchelor,  U.S.  EPA, 
Region  4,  Wa  ite  Management  Divison, 


61  Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  September  2,  2003. 
Rosalind  Brown, 

Chief,  Superfund  Enforcement  &■  Information 
Mgmt  Branch,  Waste  Management  Division. 
(FR  Doc.  03-23746  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-2867]  ^ 

Media  Bureau  To  Terminate  Temporary 
Broadcast  Station  Application  Freeze; 
Revised  Processing  Guidelines 
Announced 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  hi  this  document,  the 
Commission  is  revising  the  processing 
guidelines  for  broadcast  station 
applications  filed  on  Forms  301,  314, 
and  315,  reinstating  the  June  2002 
versions  of  Forms  301,  314  and  315,  and 
terminating  the  temporary  application 
filing  fi"eeze.  The  United  States  Coiut  of 
Appeals  for  the  Third  Circuit  issued  an 
Order  staying  the  effectiveness  of  the 
new  media  ownership  rules  adopted  by 
the  Commission  on  June  2,  2003,  68  FR 
48265  (August  5,  2003). 
DATES:  Effective  September  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Doyle  or  Nina  Shafran  of  the 
Audio  Division,  Media  Bureau,  at  (202) 
418-2700,  or  Barbara  Kreisman  or  Jim 
Brown  of  the  Video  Division,  Media 
Bureau,  at  (202)  418-1600. 
SUPPLEMENTARY  INFORMATION:  On 
September  3,  2003,  the  United  States 
Court  of  Appeals  for  the  Third  Circuit 
issued  an  Order  ^  staying  the 
effectiveness  of  the  new  media 
ownership  rules  adopted  by  the 
Commission  on  June  2,  2003. ^  The 
Court  ordered  "that  the  prior  ownership 
rules  remain  in  effect  pending 
resolution  of  these  proceedings. "^  In 
response,  the  Conunission  established  a 
freeze  on  the  filing  of  certain 


'  Prometheus  Radio  Project  v.  FCC,  No.  03-3388 
(3d  Cir.  Sept.  3,  2003)  (per  curiam)  (order  granting 
motion  to  stay  effective  date  of  FCC's  new 
ownership  rules)  ["OTdef'). 

2  Report  and  Order  in  MB  Docket  No.  02-277  and 
MM  Docket  Nos.  01-235,  01-317,  and  00-244 
(adopted  June  2,  2003]  (published  in  summary  form 
in  the  Federal  Register,  68  FR  48265  (August  5, 
2003))  ["Report  and  Order''). 

^  Order  at  3. 
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commercial  broadcast  station 
applications  and  amendments.* 

The  Order  requires  that  the 
Commission  process  broadcast  station 
applications  under  the  prior  ownership 
rules.  Accordingly,  the  Media  Bureau  is 
issuing  this  Public  Notice  to  annoimce 
revised  processing  guidelines  for 
broadcast  station  applications  filed  on 
Forms  301,  314,  and  315.  The  prior 
versions  of  these  forms  will  be  effective 
and  available  for  use  upon  publication 
of  this  notice  in  the  Federal  Register. 
The  temporary  application  filing  freeze 
will  be  terminated  simultaneously  with 
this  Federal  Register  publication. 

Applications  filed  on  June  2002 
Versions  of  Forms  301,  314,  and  315: 
The  staff  has  resumed  the  processing  of 
these  commercial  radio  and  television 
station  applications.  Applicants  are  not 
required  to  demonstrate  compliance 
with  the  ownership  rules  adopted  in  the 
Report  and  Order.  The  invitation  to  file 
amendments  demonstrating  compliance 
with  these  rules  is  withdrawn.^ 

Applications  Filed  on  July  2003 
Versions  of  Forms  301,  314,  and  315: 
Commercial  and  noncommercial 
educational  station  applications  filed  on 
or  after  August  14,  2003,  on  the  July 
2003  versions  of  these  forms  must  be 
amended  by  resubmitting  complete 
applications  on  the  June  2002  versions 
of  these  forms.  Applicants  should 
promptly  submit  these  filings  following 
publication  in  the  Federal  Register  of 
this  public  notice.  Waiver  requests  must 
be  submitted  for  applications  that  do 
not  comply  with  the  prior  ownership 
rules.  The  failiu^  to  submit  a  waiver 
request  will  result  in  an  application's 
dismissal.  All  applications  will  retain 
originally  assigned  file  niunbers. 

New  Applications  on  Forms  301,  314, 
and  315:  Commercial  and 
noncommercial  educational  broadcast 
station  applicants  must  use  June  2002 
versions  of  Forms  301,  314,  and  315. 
The  Media  Biu-eau  will  begin  accepting 
new  applications  on  these  forms 
following  publication  in  the  Federal 
Register  of  this  Public  Notice. 

Noncommercial  Educational  Station 
Application  Freeze:  To  facilitate  the 
transition  to  the  Jime  2002  versions  of 
the  affected  forms,  the  Media  Bureau 
will  no  longer  accept  any  applications 
or  amendments  filed  on  the  July  2003 


*  Currently,  no  application  or  amendment  miay  be 
filed  on  Form  301,  314,  or  315  by  a  commercial 
applicant  or  licensee. 

5  See  FCC  Forms  301,  314.  and  315  Approved  and 
Available  For  Use;  Media  Bureau  Announces  End 
to  Freeze  on  the  Filing  of  Form  301,  314,  and  315 
Applications  and  Amendments,  Public  Notice,  DA 
03-2642  (rel.  Aug.  14,  2003)  (permitting  parties  to 
file  amendments  demonstrating  compliance  with 
new  multiple  ownership  rules). 


versions  of  Forms  301,  314,  and  315. 
This  freeze  is  effective  immediately, 
September  17,  2003.  Accordingly,  the 
current  temporary  filing  freeze  is 
extended  to  include  all  noncommercial 
educational  radio  and  television  station 
applications  filed  on  these  forms. 

FCC  Notice  Required  by  the  Paperwork 
Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C!  3507), 
the  FCC  is  notifying  the  public  that  it 
has  approval  from  the  Office  of 
Management  and  Budget  for  the 
collection(s)  of  information  contained  in 
FCC  Forms  301,  314,  and  315. 

The  OMB  Control  Numbers  are:  3060- 
0027  (FCC  Form  301,  June  2002),  3060- 
0031  (FCC  Form  314,  June  2002),  and 
3060-0032  (FCC  Form  315,  June  2002). 
The  annual  reporting  burden  for  each  of 
these  collection(s)  of  information, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
required  data  and  completing  and 
reviewing  the  collection  of  information, 
are  estimated  to  be:  FCC  Form  301: 
3,370  respondents,  37  to  121  hours  per 
aimum,  for  a  total  annual  biuden  of 
7,427  hours,  and  $35,485,300  in  total 
annual  costs;  FCC  Form  314s:  1,591 
respondents,  12  to  48  hours  per  annum, 
for  a  total  annual  burden  of  2,546  hours, 
and  $12,236,878  in  total  annual  costs; 
and  FCC  Form  315: 1,591  respondents, 
12  to  48  hours  per  annmn,  for  a  total 
annual  burden  of  2,546  hoiu^,  and 
$12,236,878  in  total  annual  costs,  ff  you 
have  any  comments  on  these  burden 
estimates,  or  how  we  can  improve  the 
collection(s)  and  reduce  the  burden(s) 
they  cause  you,  please  write  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street  SW.,  Washington,  DC  20554. 
Please  include  the  OMB  Control 
Number(s):  3060-0027,  3060-0031,  and/ 
or  3060-0032,  in  your  correspondence. 
We  will  also  accept  your  comments 
regarding  the  Paperwork  Reduction  Act 
aspects  of  the  collection(s)  via  the 
Internet  if  you  send  them  to 
Leslie.Smith@fcc.gov  or  call  (202)  418- 
0217. 

Under  5  CFR  Section  1320,  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
ciurent  valid  OMB  Control  Number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  OMB  Control  Number. 
The  OMB  Control  Numbers  are  3060- 
0027  (FCC  Form  301),  3060-0031  (FCC 
Form  314).  and  3060-0032  (FCC  Form 
315). 


The  foregoing  notice  is  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  October  1, 1995,-44 
U.SC.  3507. 

Federal  Communications  Commission. 

Robert  Ratdiffe, 

Deputy  Chief,  Media  Bureau. 

[FR  Doc.  03-23792  Filed  9-16-03:  8:45  am] 

BILLING  CODE  6712-01-f> 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  A  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  ihe  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  10, 
2003. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  The  Pennsylvania  State  Banking 
Company,  Camp  Hill,  Pennsylvania;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Pennsylvania  State  Bank, 
Camp  Hill,  Pennsylvania. 
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B.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

2.  Mid-Missouri  Bancshares.  Inc., 
Springfield,  Missouri;  to  acquire  at  least 
96.3  percent  of  the  voting  shares  of 
Town  and  Country  Bank  of  the  Ozarks, 
Republic,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  11,  2003. 
Robert  deV.  Frienon, 
Deputy  Secretaiy  of  the  Board. 
IFR  Doc.  03-23665  Filed  9-16-03;  8:45  ami 
BUJNQ  CODE  <210-01-8 


FEDERAL  TRADE  COMMISSION 
[nia  No.  Oil  0222] 

South  Gaorgia  Health  Partnara,  LL.C., 
at  aL;  Anatyala  To  AM  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  9,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagre€ment®ftc.gov,  as 
prescribed  in  the  Supplementary 
Information  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Osnowitz,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
2746. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f). of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46(f),  and  §  2.34  of  the  Commission's 
rules  of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 


describes  the  terms  of  the  consent 
agreement,  ai  id  the  allegations  in  the 
complaint.  A  a  electronic  copy  of  the 
full  text  of  th  3  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (nr  September  9,  2003),  on 
the  World  WJde  Web,  at  "http:// 
www.ftc.govA)s/2003/09/index.h tm."  A 
paper  copy  c»n  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  1  so- 
il, 600  Penna(ylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  1202)  326-2222. 

Public  coimnents  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/OffidB  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington.  DC  20580.  If  a  comment 
contains  nonbublic  information,  it  must 
be  filed  in  p^^or  form,  and  the  first  page 
of  the  docmdent  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  i  lonpublic  information  may 
instead  be  fil  }d  in  electronic  form  (in 
ASCII  formal,  WordPerfect,  or  Microsoft 
Word)  as  par  of  or  as  an  attachment  to 
email  messafles  directed  to  the  following 
email  box:  cqnsentagreement®ftc.gov. 
Such  comme  its  will  be  considered  by 
the  Commiss  ion  and  will  be  available 
for  inspectioi  i  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)|of  the  Commission's  rules 
of  practice,  IB  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  and 
agreement  containing  a  proposed 
consent  orde^  with  South  Georgia 
Health  Partners,  L.L.C.  ("SGHP").  five 
other  physician-hospital  organizations 
("PHC5s"),  ai  d  three  independent 
practice  asso  ;:iations  ("IPAs").  The 
agreement  se  ttles  charges  that  these  nine 
respondents  taolated  section  5  of  the 
Federal  Trad  e  Conmiission  Act,  15 
U.S.C.  45,  by  facilitating  and 
implementin  g  agreements  among 
SGHP's  men  hers  to  fix  prices  and  other 
terms  of  dea  ing  with  employers,  health 
insiuance  fii  ns,  and  other  third-party 
payors  ("pay  ors")  for  physician  and 
hospital  sen  ices,  and  to  refuse  to  deal 
with  payors  i  ;xcept  on  collectively 
determined  1  erms.  The  proposed 
consent  ord^r  has  been  placed  on  the 
public  record  for  30  days  to  receive 
comments  fiibm  interested  persons. 
Comments  received  during  this  period 
will  become  jpart  of  the  public  record. 
After  30  dayt,  the  Commission  will 
review  the  agreement  and  the  comments 
received,  anfl  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  the  pn  iposed  order  filial. 


The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way.  The  proposed  consent  order 
has  been  entered  into  for  settlement 
piuposes  oidy  and  does  not  constitute 
an  admission  by  any  respondent  that 
said  respondent  violated  the  law  or  that 
the  facts  alleged  in  the  complaint  (other 
than  jurisdictional  facts)  are  true. 

The  Complaint  Allegations 

According  to  the  Commission 
compliant,  SGHP  is  a  for-profit  PHO,  the 
membership  of  which  includes 
competing  hospitals  and  competing 
physicians.  All  its  members  are  located 
in  a  region  of  south  Georgia.  T.irough 
SGHP,  the  members  bargain  collectively 
for  higher  prices  for  hospital  and 
physician  services.  SGHP  consists  of 
approximately  500  physicians,  as  well 
as  15  hospitals  with  a  total  of  over  2,200 
staffed  beds.  With  one  exception, 
SGHP's  member  hospitals  are  the  sole 
hospitals  in  each  of  the  15  coimties 
where  they  are  located.  SGHP's  member 
physicians  constitute  approximately 
90%  of  all  physicians  who  practice  in 
the  area. 

Five  respondents— each  itself  a  PHO 
(the  "Owner  PHOs") — own  equal  shares 
of  SGHP:  Health  Alliance  of  the  South, 
South  Georgia  PHO,  Coastal  Plains 
Health  Alliance,  Colquitt  County  PHO, 
and  Satilla  HealthNet.  Each  has  equal 
representation  on  SGHP's  Board  of 
Directors.  The  three  EPA  respondents — 
Qualicare  Physicians  Association,  South 
Georgia  Physician  Network,  and 
Colquitt  County  Physicians — are  the 
physician  components  of  three  of  the 
owner  PHOs.  'The  complaint  alleges  that 
these  eight  respondents,  with  and 
thrbugh  SGHP,  agreed  to  fix  physician 
and  hospital  prices. 

Physicians  sometimes  join  IPAs,  and 
physicians  and  hospitals  sometimes 
form  PHOs,  to  market  jointly  their 
health  care  services  to  payors  or  engage 
in  other  collective  activities.  Such 
organizations  may  not  lawfully 
orchestrate  agreements  among  their 
members  on  the  prices  to  demand  firom 
payors,  unless  the  members  are 
integrated  in  a  manner  that  creates 
significant  efficiencies  such  as  lower 
costs,  and  xmless  the  price  agreements 
are  reasonably  necessary  to  obtain  those 
efficiencies.  According  to  the  compliant, 
neither  SGHP,  nor  any  other 
respondent,  engaged  in  such  integration 
so  as  to  justify  &eir  price-fixing 
activities. 

The  complaint  further  alleges  that, 
with  respect  to  physician  services, 
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SGHP  required  payors  to  meet  a  single, 
fixed  price  list  applicable  to  all 
physician  members.  The  prices  that 
SGHP  demanded  are  substantially 
higher  than  the  physicians  could  have 
obtained  by  negotiating  imilaterally. 
When  payors  approached  them  directly 
in  efforts  to  engage  in  contract 
negotiations,  SGHP's  physician 
members  repeatedly  refused  to  deal 
imilaterally,  and  instructed  the  payors 
to  negotiate  with  SGHP  for  collective 
contracting  purposes. 

With  respect  to  hospital  services,  the 
complaint  alleges  that  SGHP 
orchestrated  agreements  among  its 
hospital  members  not  to  discoimt  from 
their  respective  list  prices  by  an  amount 
greater  than  10%,  and  repeatedly 
refused  payor  requests  during  contract 
negotiations  for  larger  discounts  for 
specific  SGHP  member  hospitals  or 
combitiations  of  member  hospitals. 
SGHP  successfully  resisted  payor 
attempts  to  contract  separately  with 
individual  member  hospitals.  It  also 
fostered  agreements  among  its  members 
to  refuse  payor  requests  for  hospital 
services  payable  on  the  basis  of  a  per 
diem  (set  charge  per  day  for  a  particular 
inpatient  service)  or  per  case  (set  charge 
for  a  particular  type  of  case,  including 
"diagnosis  related  groups"  or  "DRGs"). 
These  are  methods  that  can  make 
pricing  more  certain  and  provide 
incentives  for  hospitals  to  use  resources 
more  efficiently. 

SGHP  also  allegedly  orchestrated 
agreements  among  its  member  hospitals 
to  participate  only  in  SGHP's  contract 
arrangements  with  payors.  A  hospital 
that  wanted  to  deal  with  a  payor  outside 
of  SGHP  needed  authorization  irom 
75%  of  SGHP's  board  to  do  so.  SGHP 
further  required  that,  if  the  board 
authorized  a  member  hospital  to 
contract  independently  from  SGHP,  the 
hospital  not  discount  from  its  list  prices 
by  more  than  10% — imless  the  hospital 
provided  that  larger  discoimt  to  every 
payor  with  which  it  was  under  contract 
through  SGHP.  This  agreement  created 
a  substantial  disincentive  for  any 
member  hospital  to  deviate  from  the 
SGHP  price  agreement,  because,  by 
lowering  prices  to  one  payor,  the 
hospital  would  have  to  do  so  for  all 
payors  that  had  contracts  with  the 
hospital. 

Eight  of  the  nine  respondents  are  for- 
profit  entities.  The  other  respondent, 
Satilla  HealthNet,  is  a  non-profit 
corporation,  but  one  that  engages  in 
substantial  activities  that  confer 
pecuniary  benefits  on  its  for-profit 
physician  members.  The  Gommission 
has  jurisdiction,  therefore,  over  all 
respondents. 


The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
remedy  the  illegal  conduct  charged  in 
the  complaint  and  prevent  its 
recurrence,  while  allowing  respondents 
to  engage  in  legitimate  conduct  that 
does  not  impair  competition.  It  is 
similar  to  many  previous  consent  orders 
that  the  Commission  has  issued  to  settle 
charges  relating  to  unlawful  agreements 
to  raise  prices.  The  proposed  order 
applies  to  both  hospital  and  physician 
services. 

The  proposed  order's  specific 
provisions  are  as  follows: 

The  proposed  order's  core 
prohibitions  are  contained  in 
Paragraphs  II  and  III.  Paragraph  n.A 
prohibits  respondents  frtjm  entering  into 
or  facilitating  any  agreement  between  or 
among  any  physicians:  (1)  To  negotiate 
with  payors  on  any  physician's  behalf; 
(2)  to  deal,  refuse  to  deal,  or  threaten  to 
refuse  a  deal  with  payors;  (3)  on  what 
terms  to  deal  with  any  payor,  or  (4)  not 
to  deal  individually  with  any  payor,  or 
not  to  deal  with  any  proper  through 
arrangement  other  than  respondents. 

Paragraph  II.B  prohibit  respondents 
from  facilitating  exchanges  of 
information  between  physicians 
concerning  whether,  or  on  what  terms, 
to  contract  with  a  payor.  Paragraph  II.C 
bans  them  from  attempting  to  engage  in 
any  action  prohibited  by  Paragraph  n.A 
or  n.B  Paragraph  n.D  prohibits  them 
from  inducing  anyone  to  engage  in  any 
action  prohibited  by  Paragraph  II.A 
through  II.C. 

Paragraph  II  also  contains  a  proviso 
intended. to  clarify  certain  types  of 
agreements  that  Paragraph  II  does  not 
prohibit,  except  as  to  SGHP.  It  provides 
that  nothing  in  Paragraph  II  prohibits 
the  Owner  PHO  and  IPA  respondents 
from  engaging  in  conduct  that  is 
reasonably  necessary  to  form, 
participate  in,  or  act  in  furtherance  of, 
a  "qualified  risk-sharing  joint 
arrangements"  or  a  "qualified  clinically- 
integrated  joint  arrangements."  Such 
arrangements  must  not  include  another 
Ovraer  PHO  or  IPA,  and  they  must  not 
be  exclusive.  As  discussed  below  in 
connection  with  Paragraph  IV,  each 
respondent  is  required  to  notify  the  FTC 
about  such  an  an  arrangement  before 
negotiating  on  behalf  of  its  members  or 
before  its  members  jointly  discuss  any 
terms  of  dealing  with  a  payor. 

As  defined  in  the  proposed  order,  a 
"qualified  risk-sharing  joint 
arrangement"  must  satisfy  two 
conditions.  First,  all  physician  or 
hospital  participants  must  share 
substantial  financial  risk  through  the 
arrangement  and  thereby  create 
incentives  for  the  physician  or  hospital 


participants  jointly  to  control  costs  and 
improve  quality  by  managing  the 
provision  of  services.  Second,  any 
agreement  concerning  reimbursement  or 
other  temis  or  condictions  of  dealing 
must  be  reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement. 

As  defined  in  the  proposed  order,  a 
"qualified  clinically-integrated  joint 
arrangement"  also  must  satisfy  two 
conditions.  First,  all  physician  or 
hospital  participants  must  participate  in 
active  and  ongoing  programs  to  evaluate 
and  modify  their  clinical  practice 
patterns,  creating  a  high  degree  of 
interdependence  and  cooperation 
among  physicians  and/or  hospitals,  in 
order  to  control  costs  and  ensure  the 
quality  of  services  provided.  Second, 
any  agreement  concerning 
reimbursement  or  other  terms  or 
conditions  of  dealing  must  be 
reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement. 

Paragraph  HI  is  substantially  identical 
to  Paragraph  II,  except  that  it  applies  to 
the  provision  of  hospital,  rather  than 
physician,  services. 

Paragraph  IV  requires  an  Owner  PHO 
or  IPA  respondent  that  has  formed  a 
qualified  risk-sharing  joint  arrangement 
or  a  qualified  clinically-integratwl  joint 
arrangement  to  notify  the  Commission 
at  least  60  days  prior  to  negotiating  or 
entering  into  agreements  with  payors,  or 
discussing  price  or  related  terms  among 
the  participants  of  the  arrangement. 
Paragraph  IV.B  sets  out  the  information 
necessary  to  make  the  notification 
complete.  Paragraph  IV.C  establishes  the 
Commission's  right  to  obtain  additional 
regarding  the  arrangement. 

Paragraphs  V.A.,  V.B.  and  V.C  set  out 
the  requirement  that  SGHP  or  Owner 
PHO  respondents  send  the  Order,  the 
Complaint,  and  a  letter  of  notice  to  each 
payor  with  which  SGHP  or  an  Owner 
PHO  has  been  in  contact  since  January 
1, 1995.  This  notice  provision,  set  out  in 
Appendix  A,  will  inform  payors  that 
any  contract  with  SGHP  may  be 
terminated  at  the  payor's  written 
request,  per  Paragraph  V.B.  Absent  such 
written  request,  however.  Paragraph 
V.B.  provides  that  all  such  contracts 
will  terminate  upon  their  termination  or 
renewal  date.  This  provision  is  intended 
to  eliminate  the  effects  of  respondents' 
anticompetitive  concerted  actions. 

The  remaining  provisions  of 
Paragraph  V  and  Paragraphs  VI  through 
VIII  of  the  proposed  order  impose 
obligations  on  respondents  with  respect 
to  distributing  the  proposed  complaint 
and  order  to  SGHP's  members  and  to 
other  specified  persons,  and  reporting 
information  to  the  Commission. 
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The  proposed  order  will  expire  in  20 
years. 

By  direction  of  the  Commission, 
Commissioner  Harbour  not  participating. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  03-3755  Filed  &-16-03;  8:45  am] 

BIUJNG  CODE  67S<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-(»-114] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enh^ce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  an  1  (d)  ways  to  minimize  the 
burden  of  th(  i  collection  of  information 
on  respondei  its,  including  through  the 
use  of  autom  ited  collection  techniques 
or  other  forrr  s  of  information 
technology.  J  lend  comments  to  Anne 
O'Connor,  CI  )C  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-Ell,  Atlmta,  GA  30333.  Written 
comments  si  ould  be  received  within  60 
days  of  this  i  lotice. 

Proposed  i  'roject:  HIV  Counseling  and 
Testing  Syst(  m — New — The  National 
Center  for  HIV.  STD,  and  TB  Prevention 
(NCHSTP),  qenters  for  Disease  Control 
and  Prevent!  an  (CDC)  proposes  to  start 
collection  of  a  standard  set  of  core 
vMiables  for  monitoring  the  HIV 
counseling,  testing,  and  referral  program 
using  a  new  jrowser-based  program 
evaluation  ai  id  monitoring  system.  This 
request  is  foi  a  3-year  clearance. 

CDC  funds  cooperative  agreements  for 
65  HIV  prev«  ntion  projects  (50  states,  6 
cities,  7  terri  ories,  Washington,  DC,  and 
Puerto  Rico)  and  approximately  50 
community  1  lased  organizations  to 
support  HIV  counseling,  testing,  and 
referral  progi  ams.  HIV  counseling, 
testing,  and  i  eferral  services  in  STD 
clinics.  Won  en's  Health  Centers,  Drug 
Treatment  O  snters.  and  other  health 
facilities  hav  e  been  described  as  a 
primary  pre^  ention  strategy  of  the 
national  HIV  prevention  program.  The 
funded  publ  c  health  departments  and 
community   lased  organizations  have 
increased  thi :  provision  of  HIV 
counseling,  I  esting,  and  referral 
activities  to  i  hose  at  increased  risk  for 
acquiring  or  transmitting  HIV,  as  well  as 


minority  communities  and  women  of 
child  bearing  age. 

CDC  is  responsible  for  monitoring  and 
evaluating  fflV  prevention  programs 
conducted  under  HIV  Prevention 
cooperative  agreements.  HIV 
counseling,  testing,  and  referral  services 
are  a  vital  component  of  HIV  prevention 
programs.  Without  data  to  monitor  and 
evaluate  the  impact  of  HIV  counseling, 
testing,  and  referral  programs,  HIV 
prevention  program  priorities  cannot  be 
assessed  and  improved  to  prevent 
further  spread  of  the  epidemic.  CDC 
needs  minimal  information  from  all 
grantees  describing  services  provided 
for  at-risk  persons.  The  HFV  Counseling 
and  Testing  System  specify  a  minimal 
core  dataset  that  will  be  used  by  all 
grantees.  These  data  are  routinely 
captured  as  part  of  provision  of  services. 

Grantees  will  be  able  to  use  eitl^r  the 
CDC  browser-based  system  or  their  own 
unique  electronic  system  to  collect  and 
submit  this  information.  All  reporting  to 
the  CDC  will  take  place  electronically. 
Grantees  may  develop  their  own  paper 
forms  to  assist  data  collection. 
Electronic  systems,  e.g..  Personal  Digital 
Assistants  (PDAs),  may  be  used  as 
appropriate  to  the  setting.  Completing 
the  initicd  data  submission  will  take 
approximately  2  minutes  per  electronic 
record.  Approximately  two  (2)  million 
records  annually  are  expected  from  over 
11,000  directly  and  indirectly  funded 
grantee  facilities.  Once  data  are  entered 
into  the  browser-based  system, 
additional  data  collection  efforts  are  not 
required.  The  total  burden  hours  are 
66,733  hours  annually.  There  is  no  cost 
to  respondents. 


Respondents 


Numt)er  of  re- 
spondents 


Numbe'  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse (in 
hours) 


Total  burden 
(in  hours) 


CDC  Grantees 
Total 


11,000 


182 


2/60 


66,733 


11,000 


66,733 


Date:  September  10,  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation, ,  Centers  for  Disease  Control 
and  Prevention. 

(PR  Doc.  03-23676  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTME  fT  OF  HEALTH  AND 
HUMAN  SEI  VICES 

Centers  for  pisease  Control  and 
Prevention  | 

National  institute  for  Occupational 
Safety  and  t  lealth;  Meeting 

The  Natio  lal  Institute  for 
Occupations  1  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  r'revention  (CDC) 
announces  t  le  following  meeting: 


Name:  Conceptual  Discussions  for 
Quality  Assurance  Standards  Module 
for  Respiratory  Protective  I  ,  aipmeht. 

Date  and  Time:  October  16,  2003;  3 
pm-5  pm. 

Place:  The  Radisson  Hotel  at 
Waterfront  Place,  2  Waterfront  Place, 
Morgantown,  West  Virginia. 

Status:  This  meeting  is  hosted  by 
NIOSH  and  will  be  open  to  the  public, 
limited  only  by  the  space  available.  The 
meeting  room  will  accommodate 
approximately  175  people.  Interested 
parties  should  make  hotel  reservations 
directly  with  the  Radisson  Hotel  at 
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Waterfront  Place  (304/296-1700  or  1- 
800-333-3333)  before  the  cut-off  date  of 
October  2,  2003.  The  following  special 
group  rates  have  been  negotiated  for 
meeting  guests:  $66.00  per  night  for 
federal  guests  and  $79.00  per  night  for 
non-federal  guests.  The  NIOSH  National 
Personal  Protective  Technology 
Lab.iratory  (NPPTL)  Public  Meeting 
must  be  referenced  to  receive  these 
special  rates.  Interested  parties  should 
confirm  their  attendance  to  this  meeting 
by  completing  a  registration  form  and 
forwarding  it  by  e-mail 
{npptlevents@cdc.gov)  or  fax  (304-285- 
4459)  to  the  NIOSH  Event  Management 
Office.  A  registration  form  may  be 
obtained  from  the  NIOSH  Homepage 
(www.cdc.gov/niosh)  by  selecting 
Conferences  and  then  the  event. 

An  opportunity  to  make  presentations 
regarding  the  conceptual  quality 
assurance  standards  module  will  be 
given.  Requests  to  make  such 
presentations  at  the  public  meeting 
should  be  made  by  e-mail 
(npptlevents@cdc.gov)  to  the  NIOSH 
Event  Management  Office.  All  requests 
to  present  should  include  the  name, 
address,  telephone  nimiber,  relevant 
business  affiliations  of  the  presenter,  a 
brief  summary  of  the  presentation,  and 
the  approximate  time  requested  for  the 
presentation.  Oral  presentations  should 
be  limited  to  15  minutes. 

After  reviewing  the  requests  for 
presentations,  NIOSH  Event 
Management  will  notify  each  presenter 
of  the  approximate  time  that  their 
presentation  is  scheduled  to  begin.  If  a 
participant  is  not  present  when  their 
presentation  is  scheduled  to  begin,  the 
remaining  participants  will  be  heard  in 
order.  At  the  conclusion  of  the  meeting, 
an  attempt  will  be  made  to  allow 
presentations  by  any  scheduled 
participants  who  missed  their  assigned 
times.  Attendees  who  wish  to  speak  but 
did  not  submit  a  request  for  the 
opportunity  to  make  a  presentation  may 
be  given  this  opportunity  at  the 
conclusion  of  the  meeting,  at  the 
discretion  of  the  presiding  officer. 
Comments  on  the  topics  presented  in 
this  notice  and  at  the  meeting  should  be 
mailed  to  the  NIOSH  Docket  Office, 
Robert  A.  Taft  Laboratories,  M/S  C34, 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226,  Telephone  513-533-8303, 
Fax  513/533-«285.  Comments  may  also 
be  submitted  by  e-mail  to 
niocindocket@cdc.gov.  E-mail 
attachments  should  be  formatted  as 
WordPerfect  6/7/8/9  or  Microsoft  Word. 
Conunents  should  be  submitted  to 
NIOSH  no  later  than  November  16, 
2003,  and  should  reference  Docket 
Number  NIOSH-001  in  the  subject 
heading. 


Purpose:  NIOSH  has  initiated 
conceptual  discussions  for  quality 
assurance  standards  for  respiratory 
protective  equipment.  The  concepts  for 
the  update  of  42  CFR  part  84  to  address 
quality  assurance  provisions,  establish 
fees,  improve  labels  and  update  certain 
administrative  provisions  were 
presented  in  a  public  meeting  held  on 
June  25,  2003.  Participants  will  be  given 
an  opportunity  to  ask  questions  on  these 
topics  and  to  present  individual 
comments  for  consideration.  Interested 
participants  may  obtain  a  copy  of  the 
quality  assurance  concept  paper  from 
the  NPPTL  web  site,  address: 
www.cdc.gov/niosh/npptl.  The  July  21, 
2003,  concept  paper  and  the 
information  presented  at  the  Jime  25, 
2003,  public  meeting  will  be  used  as  the 
basis  for  discussion  at  the  October  16, 
2003,  public  meeting.  Responses  to  the 
Comments  received  since  the  June  25, 
2003,  meeting  will  also  be  discussed. 
NIOSH  has  the  lead  in  developing 
standards  or  guidelines  to  test,  evaluate, 
and  approve  respirators  for  use  in 
occupational  settings.  International 
trade  has  led  to  changes  in  accepted 
quality  assurance  practice  in 
manufacturing  enviroiunents 
throughout  the  world.  In  attempting  to 
keep  respirator  standards  abreast  of 
current  manufacturing  practice,  NIOSH 
has  met  with  the  public  and  respirator 
manufactiu-ers  to  receive  input  on  the 
development  of  new  respirator  quality 
assurance  standards.  NIOSH  hosted  the 
most  recent  of  these  public  meetings  on 
Jime  25,  2003,  where  concepts 
developed  up  to  that  date  were 
presented. 

CONTACT  FOR  ADDITIONAL  INFORMATION: 
NIOSH  Event  Management,  3610  Collins 
Ferry  Road,  PO  Box  880,  Morgantown, 
West  Virginia  26507-0880,  Telephone 
304-285-4750,  Fax  304-285-4459,  E- 
mail  npptlevents@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  annoiuicements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxia  Substances 
and  Disease  Registry. 

Dated:  September  11,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-23685  Filed  9-16-03;  8:45  am) 

nuiNG  COOe  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for  Occupational 
Safety  and  Healtti;  Notice  of  IMeeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Conceptual  Discussions  for 
Powered  Air  Purifying  Respirator  Standards 
Development  Efforts  Used  for  Respiratory 
Protection  Against  Chemical,  Biological, 
Radiological,  and  Nuclear  (CBRN)  Agents. 

Date  and  Time:  October  16,  2003;  9  a.m.- 
3  p.m. 

Place:  The  Radisson  Hotel  at  Waterfront 
Place,  2  Waterfront  Place,  Morgantown,  West 
Virginia. 

Status:  This  meeting  is  hosted  by  NIOSH 
and  will  be  open  to  the  public,  liniited  only 
by  the  space  available.  The  meeting  room 
will  accommodate  approximately  175  people. 
Interested  parties  should  make  hotel 
reservations  directly  with  the  Radisson  Hotel 
at  Waterfront  Place  (304/296-1700  or  1-800- 
333-3333)  before  the  cut-off  date  of  October 
2,  2003.  The  following  special  group  ratev 
have  been  negotiated  for  meeting  guests: 
$66.00  per  night  for  Federal  guests  and 
$79.00  per  night  for  non-Federal  guests.  The 
NIOSH  National  Personal  Protective 
Technology  Laboratory  (NPPTL)  Public 
Meeting  must  be  referenced  to  receive  these 
special  rates.  Interested  parties  should 
confirm  their  attendance  to  this  meeting  by 
completing  a  registration  form  and 
forwarding  it  by  e-mail 
(npptlevents@cdc.gov]  or  fax  (304-285-4459) 
to  the  NIOSH  Event  Management  Office.  A 
registration  form  may  be  obtained  from  the 
NIOSH  homepage  (www.cdc.gov/niosh]  by 
selecting  Conferences  and  then  the  event. 

An  opportunity  to  make  presentations 
regarding  the  conceptual  discussions  of 
standards  and  testing  processes  for  powered 
air  purifying  respirator  standards  suitable  for 
respiratory  protection  against  CBRN  Agents 
will  be  given.  Requests  to  make  such 
presentations  at  the  public  meeting  should  be 
made  by  e-mail  (npptlevents@cdc.gov)  to  the 
NIOSH  Event  Management  Office.  All 
requests  to  present  should  include  the  name, 
address,  telephone  number,  relevant  business 
affiliations  of  the  presenter,  a  brief  summary 
of  the  presentation,  and  the  approximate  time 
requested  for  the  presentation.  Oral 
presentations  should  be  limited  to  15 
minutes.  After  reviewing  the  requests  for 
presentations,  NIOSH  Event  Management 
will  notify  each  presenter  of  the  approximate 
time  that  their  presentation  is  scheduled  to 
begin.  If  a  participant  is  not  present  when 
their  presentation  is  scheduled  to  begin,  the 
remaining  participants  will  be  heard  in  order. 
At  the  conclusion  of  the  meeting,  an  attempt 
will  be  made  to  allow  presentations  by  any 
scheduled  participants  who  missed  their 
assigned  times.  Attendees  who  wish  to  speak 
but  did  not  submit  a  request  for  the 
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opportunity  to  make  a  presentation  may  be 
given  this  opportunity  at  the  conclusion  of 
the  meeting,  at  the  discretion  of  the  presiding 
officer. 

Comments  on  the  topics  presented  in  this 
notice  and  at  the  meeting  should  be  mailed 
to  the  NIOSH  Docket  Office,' Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Ckilumbia 
Parkway,  Cincinnati,  Ohio  45226,  Telephone 
513-533-8303,  Fax  513/533-8285. 
Comments  may  also  be  submitted  by  e-mail 
to  niocindocket@cdc.gov.  E-mail  attachments 
should  be  formatted  as  WordPerfect  6/7/8/9 
or  Microsoft  Word.  Comments  should  be 
submitted  to  NIOSH  no  later  than  November 
16,  2003,  and  should  reference  Docket 
Number  NIOSH-010  in  the  subject  heading. 

Purpose:  NIOSH  will  initiate  conceptual 
discussions  of  standards  and  testing 
processes  for  powered  air  purifying  respirator 
standards  suitable  for  respiratory  protection 
against  CBRN  Agents.  NIOSH.  along  with  the 
U.S.  Army  Soldier  and  Biological  Chemical 
Command  (S3CCOM)  and  the  National 
Institute  for  Standards  and  Technology 
(NIST),  will  present  information  to  attendees 
concerning  the  concept  development  for  the 
powered  air  purifying  respirator  CBRN 
standard.  Participants  will  be  given  an 
opportunity  to  ask  questions  on  these  topics 
and  to  present  individual  comments  for 
consideration..  Interested  participants  may 
obtain  a  copy  of  the  powered  air  purifying 
respirator  CBRN  concept  paper,  as  well  as 
earlier  versions  of  other  concept  papers  used 
during  the  standard  development  effort,  from 
the  NPPTL  Web  site,  address:  www.cdc.gov/ 
niosh/npptl.  The  September  15,  2003, 
concept  paper  will  be  used  as  the  basis  for 
discussion  at  the  public  meeting,  as  well  as 
forming  the  basis  for  the  new  powered  air 
purifying  respirator  CBRN  statement  of 
standard.  The  continuing  threat  of  acts  of 
terrorism  has  created  an  urgent  awareness  of 
domestic  security  and  preparedness  issues. 
Miinicipal,  State,  and  Federal  responder 
groups,  particularly  those  in  locations 
considered  potential  targets,  have  been 
developing  and  modifying  response  and 
consequence  management  plans.  Since  the 
World  Trade  Center  and  anthrax  incidents, 
most  emergency  response  agencies  have 
operated  with  a  heightened  appreciation  of 
the  potential  scope  and  sustained  resources 
requirements  for  coping  with  such  events. 
The  Federal  Interagency  Board  for  Equipment 
Standardization  and  Interoperability  (lAB) 
has  worked  to  identify  personal  protective 
equipment  that  is'  already  available  on  the 
market  for  responders'  use.  The  lAB  has 
identified  the  development  of  standards  or 
guidelines  for  respiratory  protection 
equipment  as  a  top  priority.  NIOSH,  NIST, 
the  National  Fire  Protection  Association,  and 
the  Occupational  Safety  and  Health 
Administration  entered  into  a  Memorandum 
of  Understanding  defining  each  agency  or 
organization's  role  in  developing, 
establishing,  and  enforcing  standards  or 
guidelines  for  responders'  respiratory 
protective  devices.  NIST  initiated 
Interagency  Agreements  with  NIOSH  and 
SBCCOM  to  aid  in  the  development  of 
appropriate  protection  standaxds  or 
guidelines.  NIOSH  has  the  lead  in  developing 
standards  or  guidelines  to  test,  evaluate,  and 


approve  respira  tors.  NIOSH,  SBCCOM,  and 
hhST  hosted  pi  blic  meetings  on  April  17  and 
18,  2001:  June  :  8  and  19,  2002;  October  16 
and  17,  2002;  A  pril  29,  2003;  and  June  25, 
2003,  presentin  g  their  progress  in  assessing 
respiratory  prol  ection  needs  of  responders  to 
CBRN  incident  i.  The  methods  or  models  for 
developing  haz  ird  and  exposure  estimates, 
and  the  status  i  [i  evaluating  test  methods  and 
performance  standards  that  may  be 
applicable  as  filture  CBRN  respirator 
standards  or  gmdelines  were  discussed  at 
these  meetingsJ 

For  Further  mformation  Contact:  NIOSH 
Event  Management,  3610  Collins  Ferry  Road, 
P.O.  Box  880,  Nlorgantown,  West  Virginia 
26507-0880,  Telephone  304-285^750,  F;  v 
304-285-4459,JE-mail  npptlevents@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sig  i  Federal  Register  notices 
pertaining  to  ai  nouncements  of  meetings  and 
other  committe  i  management  activities,  for 
both  the  Centei  s  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  anc  Disease  Registry. 

Dated :  Septei  iiber  1 1 ,  2003 . 
Alvin  Hall, 

Director,  Mana.  'ement  Analyi 
Office.  Centers 
Prevention. 
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DEPARTMEt^  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Qisease  Control  and 
Prevention 

Final  Recomifiendations  for  Protecting 
Human  Healm  from  Potential  Adverse 
Effects  of  Exposure  to  Agents  GA 
(Tabun),  GB  jsarin),  and  VX 

AGENCY:  Cen 
Prevention  ( 
Service,  Dep; 
Human  Servii 
ACHON:  Notii 
recommendai 


rs  for  Disease  Control  and 

C),  Public  Health 
ent  of  Health  and 

es. 

of  final 

ons  for  protecting  human 
health  from  pjotential  adverse  effects  of 
exposure  to  agents  GA,  GB,  and  VX. 

SUMMARY:  Ag^ts  GA,  GB,  and  VX  are 
stored  and  arf  in  the  process  of  being 
destroyed  by  the  Department  of  Defense 
(DoD).  PubiidLaw  99-145  (50  U.S.C. 
1521)  mandajes  that  all  unitary  (self- 
contained)  lethal  chemical  mimitions  be 
destroyed.  Public  Law  91-121  and 
Public  Law  9i-441  (50  U.S.C  1512) 
mandate  thatjthe  Department  of  Health 
and  Human  3ervices  (DHHS)  review 
DoD  plans  for  disposing  of  these 
munitions  aiui  make  recommendations 
to  protect  public  health. 
EFFECTIVE  DATE:  January  1,  2005.  An 
implementation  period  is  necessary  to 
allow  the  DoP  to  make  program 


adjustments  and  allow  time  for  changes 
to  environmental  permits  as  required. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paul  Joe,  Acting  Chief,  Chemical 
Demilitarization  Branch,  National 
Center  for  Environmental  Health,  CDC, 
4770  Buford  Highway,  M/S  F-16, 
Atlanta,  Georgia  30341. 
SUPPLEMENTARY  INFORMATION:  On 
January  8,  2002,  DHHS,  CDC  published 
proposed  "Airborne  Exposure  Limits  for 
Chemical  Warfare  Agents  GA  (tabun), 
GB  (sarin)  and  VX"  in  the  Federal 
Register  (Vol.  67,  No.  5,  Pages  894-901, 
Tuesday,  January  8,  2002),  seeking 
public  comment.  This  notice  discusses 
major  comments  received,  describes 
decisions  regarding  the  public 
comments,  and  states  the  final 
recommendations.  CDC  received 
comments  from  the  U.S.  Army,  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  the  CDC's 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  State  of 
Utah,  U.S.  Army  contractors,  and  two 
individuals.  The  comments  fell  into  the 
following  general  categories: 
Assumptions  used  in  Uie  risk 
assessment,  selection  of  uncertainty 
factors,  determination  of  the  relative 
potency  factor  for  the  VX  exposiu-e 
limits,  and  technical  feasibility  of  air 
monitoring  at  the  lower  exposure  limits. 

The  key  comments  potentially 
impacting  CDC's  recommendations  are 
discussed  below.  The  U.S.  Army 
recommended  that  adjustment  in  the 
risk  assessment  algorithm  for  breathing 
rate  be  eliminated  because  the  critical 
endpoint  in  deriving  the  exposure  limits 
is  miosis,  a  clinical  sign  that  is 
recognized  as  a  local  effect  on  the 
muscles  of  the  iris  of  the  eye.  This 
biologic  endpoint  is  widely  considered 
to  be  a  direct  effect  of  the  nerve  agent 
vapor  on  the  surface  of  the  eye  (not 
related  to  breathing  rate).  Scientists 
from  CDC/NIOSH  however,  indicated 
that  the  data  do  not  completely  rule  out 
the  potential  contribution  of  inhaled 
agent  to  the  miosis  effect.  The  weight  of 
the  scientific  data  appears  to  support 
the  Army's  recommendation  on  this 
matter,  and  CDC  has  decided  to 
eliminate  the  breathing  rate  adjustment. 
Eliminating  the  breathing  rate 
adjustment  increases  the  worker 
population  limit  (WPL)  by  a  factor  of 
slightly  more  than  two.  No  significant 
change  in  the  general  population  limit 
(GPL)  would  occur  by  eliminating  the 
breathing  rate  adjustment. 

In  the  derivation  of  the  WPL  for  GB, 
CDC/NIOSH  experts  recommended  that 
an  additional  imcertainty  factor  of  three 
be  added  to  account  for  individual 
worker  variability.  Although  woikers 
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are  medically  screened,  the 
recommendation  is  a  reasonable  public 
health  decision.  CDC  therefore  has 
incorporated  the  additional  uncertainty 
factor  of  three  into  the  risk  assessment 
algorithm.  Making  this  adjustment 
lowers  the  exposure  limits  by  a  factor  of 
three.  This  adjustment  and  elimination 
of  the  breathing  rate  factor  suggested 
above,  essentially  cancel  each  other.  In 
the  derivation  of  the  VX  exposure  limits 
by  using  relative  potency,  the  Army 
questioned  the  use  of  a  relative  potency 
of  12  with  the  application  of  a 
modification  factor  of  three  for  the 
incomplete  VX  data  set.  The  application 
of  a  relative  potency  of  12  with  a 
modifying  factor  of  three  effectively 
resulted  in  a  relative  potency  of  36 
between  the  calculated  exposure  limits 
for  GB  and  VX.  As  discussed  in  the 
January  8,  2002,  Federal  Register 
proposal,  the  relative  potency  factor  of 
12  was  based  on  a  1971  British  study 
that  measured  the  ability  of  VX  to  cause 
90  percent  pupil  constriction  in  rabbits. 
Because  the  critical  effect  in  the  study 
used  to  derive  the  GB  exposure  limit 
was  miosis,  CDC  believes  that  miosis 
was  appropriate  to  use  as  the  health 
effect  in  determining  the  relative 
potency  of  VX.  CDC/NIOSH  experts  and 
the  State  of  Utah  supported  the 
proposed  relative  potency  of  12  with  a 
modifying  factor  of  three.  Therefore, 
CDC  is  retaining  its  relative  potency 
assumptions  for  deriving  the  VX 
exposure  limits.  As  discussed  in  the 
January  8,  2002  Federal  Register 
proposal,  CDC  adjusted  the  VX  GPL 
because  available  air-monitoring 
methods  do  not  reliably  detect  VX  at  the 
calculated  value  of  3  x  10~8  mg/m^.  In 
the  adjustment,  CDC  assumed  that 
potential  exposure  would  be  identified 
and  corrected  within  three  days, 
precluding  chronic  exposure.  Several 
people  who  provided  comments  pointed 
out  that  a  similar  adjustment  also  could 
have  been  made  for  the  GB  GPL.  CDC 
recognizes  that  the  assumptions  used  to 
derive  the  GPLs  for  GB  and  VX  differ. 
Indeed  this  adjustment  could  be  applied 
to  the  GB  exposure  limits;  however,  the 
air-monitoring  technology  is  currently 
functioning  near  the  recommended 
level.  CDC  recommends  no  upward 
adjustment  of  the  GB  exposure  limits; 
this  recommendation  is  consistent  with 
the  accepted  industrial  hygiene  practice 
of  keeping  exposure  to  the  minimum 
practicable  level.  The  derivation  of  the 
VX  exposure  limits  may  be  biased  low 
because  of  the  inadequate  VX  toxicity 
database.  CDC  believes  that  reliable  air 
monitoring  is  a  crucicil  aspect  for 
implementing  the  exposure  limits. 
Although  CDC  would  have  preferred  a 


better  toxicity  database  for  VX,  as  well 
as  improved  air-monitoring  methods  for 
VX,  these  items  are  not  currently 
available.  Consequently,  CDC  is  not 
further  adjusting  the  final 
recommendation  to  the  GPL  for  VX. 
However,  CDC  will  reevaluate  the  VX 
exposiue  limits  in  the  future  if 
significant  new  VX  toxicity  data  are 
available  for  setting  exposure  limits, 
new  risk  assessment  evaluation  methods 
are  demonstrated  superior  to  methods 
used  herein,  or  substantive 
technological  advances  in  air 
monitoring  methods  are  made. 

Army  contractors  and  CDC/NIOSH 
experts  expressed  concerns  about  the 
technical  feasibility  of  meeting  the  new 
exposure  limits.  On  the  bases  of  these 
comments,  CDC  has  adjusted  the  VX 
short-term  exposure  limit  (STEL)  to  1  x 
10  ~  5  mg/m^  but  added  the  provision 
that  excursions  to  this  special  VX  STEL 
should  not  occur  more  than  once  per 
day  (in  the  typical  STEL,  four 
excursions  per  day  are  allowed).  A 
lower  STEL  value  would  have  required 
a  longer  response  time  for  near  real-time 
instruments;  the  recommended  STEL  is 
ai  result  of  balancing  the  detection 
capabilities  and  response  time.  A 
shorter  instrument  response  time 
associated  with  the  recommended  STEL 
will  minimize  exposures.  This 
adjustment  to  the  VX  STEL  should  not 
affect  worker  health.  To  account  for 
other  technical  feasibility  concerns, 
CD(J  reconmiends  that  the  GB  and  VX 
STEL  be  evaluated  with  near-real-time 
instrimientation,  whereas  the  GB  and 
VX  WPLs  and  GPLs  may  be  evaluated 
with  longer-term  historical  air 
monitoring  methods.  CDC  further 
recommends  that,  in  implementing  the 
WPLs,  STELs  and  GPLs,  specific 
reduction  factors  for  statistical 
assurance  of  action  at  the  exposure 
limits  are  not  needed  because  of  safety 
factors  already  built  into  the  derivation 
of  the  exposure  limit. 

This  recommendation  assumes  that 
the  sampling  and  analytical  methods  are 
measuring  within  ±25%  of-the  true 
concentration  95%  of  the  time.  If  this 
criterion  is  not  met,  an  alarm  level  or 
action  level  below  the  exposufe  limit 
may  be  required.  The  Army  recently 
indicated  to  CDC  that  the  exposure 
limits  as  listed  and  implemented  in  this 
announcement  are  technically  feasible 
to  detect  with  the  instrumentation  and 
methods  currently  in  use. 

However,  whetner  the  agent 
destruction  sites  can  monitor  at  these 
exposure  limits  and  still  meet  current 
quality  control  standards  has  not  been 
determined.  To  allow  the  Army  to 
implement  program  changes,  regulatory 
adjustments,  and  to  evaluate  quality 


control  issues,  the  final  recommended 
exposure  limits  will  become  Effective 
January  1,  2005. 

Final  Recommendations:  CDC 
presents  final  recommendations  for 
airborne  exposure  limits  (AELs)  for  the 
chemical  warfare  agents  GA  (tabun  or 
ethyl  N.N-dimethyl- 
phosphoramidocyanidate,  CAS  77-81- 
6);  GB  (sarin  or  O-isopropyl- 
methylphosphonofluoridate,  CAS  107- 
44-8);  and  VX  (0-ethyl-S-(2- 
diisopropylaminoethyl)- 
methylphosphonothiolate.  CAS  50782- 
69-9).  CDC  based  its  recommendations 
on  comments  by  scientific  experts  at  a 
public  meeting  convened  bv  CDC  on 
August  23-24,  2000,  in  Atlanta,  Georgia; 
the  latest  available  technical  reviews; 
and  the  risk  assessment  approach 
fi«quently  used  by  regulatory  agencies 
and  other  organizations. 

Additionally,  CDC  reviewed  the 
substantial  background  information 
provided  in  the  recent  U.S.  Army 
evaluations  of  the  airborne  exposure 
criteria  for  chemical  warfare  agents. 
AELs  for  chemical  warfare  agents  GA, 
GB,  and  VX  were  reevaluated  by  using 
the  conventional  reference 
concentration  risk  assessment 
methodology  for  developing  AELs. 
described  by  the  U.S.  Environmental 
Protection  Agency.  This  methodology  is 
considered  conservative;  however,  the 
calculated  exposure  limits  are  neither 
numerically  precise  values  that 
differentiate  between  nonharmful  and 
dangerous  conditions,  nor  are  they 
precise  thresholds  of  potential  human 
toxicity.  The  recommended  changes  to 
the  AELs  do  not  reflect  change  in,  nor 
a  refined  understanding  of, 
demonstrated  himian  toxicity  of  these 
substances  but  rather  the  changes 
resulted  fi-om  updated  and  minimally 
modified  risk  assessment  assumptions. 
Overt  adverse  health  effects  have  not 
been  noted  in  association  with  the 
previously  recommended  exposure 
limits.  This  may  be  due  to  rigorous 
exposure  prevention  efforts  in  recent 
years  as  well  as  the  conservative 
implementation  of  the  existing  limits 
(i.e..  8-hour  time-weighted  average 
exposure  limits  have  been  implemented 
as  short-duration  ceiling  values). 
Recommended  AELs  for  GB:  CDC 
reconunends  a  WPL  value  of  3  x  10  ~  -^ 
mg/m^,  expressed  as  an  8-hour  time- 
weighted  average  (TWA).  Additionally, 
CDC  recommends  a  STEL  of  1  x  lO--* 
mg/m^  to  be  used  in  conjimction  with 
the  WPL.  Exposures  above  the  WPL  up 
to  the  STEL  should  not  be  longer  than 
15  minutes  and  should  not  occur  more 
than  foiu-  times  per  day,  and  at  least  60 
minutes  should  elapse  between 
successive  exposiu-es  in  this  range.  The 
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STEL  should  not  be  exceeded  during  the 
work  day,  even  if  the  cumulative 
exposure  over  the  8-hour  TWA  is  not 
exceeded.  CDC  recommends  a  decrease 
in  the  GPL  to  1  x  IQ-^  mg/m3.  The 
WPLs  and  GPLs  values  are 
approximately  threefold  lower  than 
levels  previously  recommended  by  CDC 
in  1988.  An  immediately  dangerous  to 
life  or  health  (IDLH)  value  of  0.1  mg/m^ 
is  recommended  for  GB.  Recommended 
AELs  for  GA:  Although  not  as  well- 


studied  as  GH,  GA  is  believed  to  be 
approximatenr  equal  in  potency  to  GB. 
Therefore,  CDC  recommends  the  same 
exposure  limits  for  GA  as  for  GB. 
Recommendc  d  AELs  for  VX:  CDC 
recommends  that  the  VX  WPL, 
expressed  as  m  8-hour  TWA,  be 
decreased  to  I  x  10~''  mg/m^. 
Additionally,  CDC  recommends  a  VX 
STEL  of  1  X  1 D  -  5  mg/m^.  An  excursion 
to  the  STEL  s  lould  not  occur  more  than 


one  time  per 


day  (compared  to  four 


Table  1.— Final  Recommended  Airbgrne  Exposure  Limits  (AELs)  for  GA,  GB,  and  VX 


times  per  day  for  a  typical  STEL).  The 
recommended  WPL  is  a  factor  of  10 
lower  than  the  CDC's  1988 
recommendation.  CDC  recommends  that 
the  GPL  for  VX  be  decreased  to  6  x  10  -  ^ 
mg/m^  (a  factor  of  five  lower  than  CDC's 
1988  recommendation).  An  IDLH  value 
of  0.003  mg/m^  is  recommended  for  VX. 
CDC's  final  recommendations  are 
summarized  in  Table  1  below. 


AEL  (mg/m') 


General  population  limit 
(GPL)- 


Worker  population  limit 
(WPL)- 


Short-tenn  exposure  limit 
(STEL)'  (Workers) 


Immediately  dangerous 

to  life  or  health  (IDLH) 

(Workers) 


GA,  GB  

GA.  GB— Previous  (1988)  

VX  

VX— Previous  (1988)  

Averaging  time 

Monitoring     Method     for     Rec- 
ommended Exposure  Criteria. 


1  x  la*- 

3  x  la" 

6  X  10' 

3  X  la* ..,: 

24  hours  , 

HistorKal  monitor" 


X  10  •*  

X  10-* 

X  10-* 

X  las 

hours  .: 

Historical  monitor 


1  X  10-*  .... 
1  X  10  s  " 


15  minutes 

Near-real-time  monitor 


0.1. 

0.2  (Army) 

0.003 

0.02  (Anny) 

=  30  minutes 

Near-real-time  monitor 


'  An  additional  reduction  factor  for  statistical  assurance  of  action  at  the  exposure  limit  is  not  needed  t>ecause  of  safety  factors  already  built  into 
tfie  derivation  of  the  exposure  limit. 

■•  VX  STEL  has  been  adjusted  from  4  x  10*'  mg/m'  (up  to  foil-  times  per  day)  as  proposed  in  the  Federal  Register  announcement  to  1  x  lO-' 
mg/m'  (not  more  than  one  time  per  day)  based  on  technical  capabilities  of  existing  air-monitoring  technologies. 

'"Historical  monitoring  typically  refers  to  long-term  sampling  and  analytical  methods.  Air-monitoring  results  from  historical  methods  are  not 
known  until  laboratory  analyses  are  complete.  CDC  does  not  specifically  recommend  the  use  of  these  AELs  for  uses  other  than  transportation, 
worker  protection  during  the  destruction  process,  or  general  population  protection.  For  example,  the  8-hour  WPL  historically  has  been  used  for 
ttve  Army-designated  3X  decontamination,  surveillance  activities  of  leaking  containers  in  storage,  and  charcoal  unit  mid-beds.  CDC  did  not  evalu- 
ate the  anplk^ility  of  the  WPLs  for  these  activities;  the  specific  technical  and  safety  requirements  for  each  activity  need  to  be  considered  indi- 
vidually, mis  announcement  does  not  address  the  allowable  stack  concentration  (ASC).  The  ASC  is  a  ceiling  value  that  senses  as  a  destruction 
process  source  emission  limit  and  not  as  a  health  standard.  It  typically  is  used  for  monitoring  the  fumace  ducts  and  final  exhaust  stack,  providing 
an  eariy  irKJeation  of  an  upset  condition.  Modeling  of  worst-case  credible  events  and  conditions  at  each  installation  should  confirm  that  the  WPL 
is  not  exceeded  on-site  or  that  the  GPL  is  not  exceeded  at  the  installation  boundary  as  a  consequence  of  a  release  at  or  below  the  ASC. 


The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
mainagement  activities  for  both  CDC  and 
ATSDR. 

Dated:  September  11,  2003. 

Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 
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[Docket  No.  2003D-0379] 

Draft  Guidance  for  Industry  on 
Preparing  a  Claim  of  Categorical 
Exclusion  or  an  Environmental 
Assessment  for  Submission  to  the 
Center  for  Food  Safety  and  Applied 
Nutrition;  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Noti(  e 
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DATES:  Subm  it 
comments  oi 
collection 
17,2003,  to 
consideratio: 
guidance,  if 
may  submit 


Food  and  Drug 

(FDA)  is  announcing  the 
a  draft  guidance 
entitled  "Guidance  for 
a  Claim  of 
E^cclusion  or  an 
Assessment  for 
the  Center  for  Food 
Aj)plied  Nutrition"  (the  draft 
draft  guidance  provides 
industry'  on  how  to 
of  categorical  exclusion 
assessment  (EA)  for 
the  Center  for  Food  Safety 
dhJutrition(CFSAN)in 
for  food  contact 

additive  petitions, 
petitions,  requests  for 
regulation  as  a  food 
rally  recognized  as  safe 
ons,  and  petitions  for 
abeling  regulations. 

written  or  electronic 
the  draft  guidjuice  and  the 
of  information  by  November 
t  nsure  their  adequate 

in  preparation  of  a  revised 
1  irarranted.  However,  you 
«  omments  at  any  time. 


t) 


f  )od 


ft- 3m  : 


ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  ^ 
entitled  "Guidance  for  Industry: 
Preparing  a  Claim  of  Categorical 
Exclusion  or  an  Environmental 
Assessment  for  Submission  to  the 
Center  for  Food  Safety  and  Applied 
Nutrition"  to  the  Office  of  Food 
Additive  Safety  (HFS-200),  Center  for 
Food  Safety  and  Applied  Nutrition, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740-3835,  202-418-3100, 
premcirkt@cfsan.fda.gov.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests.  See 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance. 

Submit  written  comments  on  the  draft 
guidance  and  the  collection  of 
information  provisions  to  the  Division 
of  Dockets  Management  (HFA-305), 
Food  and  Drug  Administration,  5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852.  Submit  electronic  comments  to 
http://www.fda.gov/dockets/ecoinments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Layla  I.  Batarseh,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-246),  5100 
Paint  Branch  Pkwy.,  College  Park,  MD 
20740-3835,  202-418-3016  or  202- 


Federal  Register /Vol.  68.  No.  180 /Wednesday.  September  17,  2003 /Notices 


54463 


418-3005,  FAX  202-418-3030.  Internet: 
Layla.Batarseh@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Environmental  Policy 
Act  of  1969  (NEPA)  requires  each 
Federal  agency  to  assess,  as  an  integral 
part  of  its  decisionmaking  process,  the 
environmental  impacts  of  its  actions 
and  requires  that  the  interested  and 
affected  public  be  informed  of 
environmental  analyses.  As  an  integral 
part  of  its  regulatory  procedm^s,  FDA  is 
obligated  imder  NEPA  to  consider  the 
environmenteil  impact  of  agency  actions, 
including  allowing  notifications  for  food 
contact  substances  to  become  effective 
and  approving  food  additive  petitions, 
color  additive  petitions,  GRAS 
affirmation  petitions,  requests  for 
exemption  from  regulation  as  a  food 
additive,  certain  food  labeling  citizen 
petitions,  nutrient  content  claims 
petitions,  and  health  claims  petitions.  In 
1997,  FDA  amended  its  regulations  in 
part  25  (21  CFR  part  25)  to  provide  for 
categorical  exclusions  for  additional 
classes  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  for  which,  therefore, 
neither  an  environmental  impact 
statement  nor  an  EA  is  required  (62  FR 
40570,  July  29,  1997)  (the  1997  rule).  As 
a  result  of  the  1997  rule,  FDA  no  longer 
routinely  requires  submission  of 
information  about  the  manufacturing 
and  production  of  FDA-regulated 
articles,  which  information  includes  a 
certification  of  compliance  with 
Federal,  State,  and  local  environmental 
laws.  As  FDA  stated  in  the  1997  rule  (62 
FR  40570  at  40585-40586),  after 
reviewing  hundreds  of  EA's,  the  agency 
found  that  articles  produced  in 
compliance  with  applicable  emission 
and  occupational  safety  requirements  do 
not  have  significant  environmental 
effects,  provided  that  no  extraordinary 
circumstances  apply  to  the  production 
site.  FDA  also  has  eliminated  the 
previously  required  EA  and  abbreviated 
EA  formats  from  the  amended 
regulations.  Instead,  appropriate  EA 
formats  are  to  be  presented  in  guidance 
documents.  FDA  believes  that  guidance 
documents  provide  the  agency  with 
greater  flexibility  to  interpret 
requirements  imder  its  NEPA 
procedures  in  a  manner  that  responds  to 
the  evolving  nature  of  environmental 
science  and  the  needs  of  industry  and 
interested  parties.  Such  guidance 
dociunents,  which  interpret  and  clarify 
existing  requirements  imposed  by 
statute  and  regulation  and  do  not 
themselves  create  requirements,  are  not 


subject  to  the  notice  and  comment 
rulemaking  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  and  are  consistent  with  the  Council 
on  Environmental  Quality  regulations 
(40  CFR  1507.3)  that  encourage  agencies 
to  publish  explanatory  guidance  for 
their  own  procedures  and  to  revise  them 
as  necessary  to  ensure  full  compliance 
with  the  purposes  and  provisions  of 
NEPA. 

This  draft  guidance  provides 
information  on  how  to  prepare  claims  of 
categorical  exclusion  and  EAs  for 
submission  to  CFSAN.  The  following 
topics  are  covered  in  this  draft 
guidance:  (1)  What  types  of  industry- 
initiated  actions  are  subject  to  a  claim 
of  categorical  exclusion?  (2)  What  must 
a  claim  of  categorical  exclusion  include 
by  regulation?  (3)  What  is  an  EA?t4) 
When  is  an  EA  required  by  regulation 
and  what  format  should  be  used?  (5) 
What  are  extraordinary  circumstances? 
(6)  What  suggestions  does  CFSAN  have 
for  preparing  an  EA?  Although  CFSAN 
encourages  industry  to  use  the.EA 
formats  described  in  this  draft  guidance 
because  standardized  documentation 
submitted  by  industry  increases  the 
efficiency  of  the  review  process, 
alternative  approaches  may  be  used  if 
these  approaches  satisfy  the 
requirements  of  the  applicable  statutes 
and  regulations. 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulations  (21  CFR 
10.115).  The  draft  guidance,  when 
finalized,  will  represent  FDA's  current 
thinking  on  the  preparation  of  a  claim 
of  categorical  exclusion  or  an 
environmental  assessment  for 
submission  to  CFSAN.  It  does  not  create 
or  confer  any  rights,  for  or  on  any 
person,  and  does  not  operate  to  bind 
FDA  or  the  public.  You  can  use  an 
alternative  approach  if  the  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations.  If 
you  want  to  discuss  an  alternative 
approach,  contact  the  FDA  staff 
responsible  for  implementing  the 
guidance.  If  you  caimot  identify  the 
appropriate  FDA  staff,  call  the 
appropriate  number  listed  in  the  title 
page  of  the  guidance. 

II.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 


public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
■Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  acciu-acy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  cl^ty  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology'. 

Title:  Preparing  a  Claim  of  Categorical 
Exclusion  or  an  Environmental 
Assessment  for  Submission  to  the 
Center  for  Food  Safety  and  Applied 
Nutrition 

Description:  FDA's  regulation  in 
§  25.20  specifies  the  types  of  actions 
related  to  food  additive  petitions,  color 
additive  petitions,  requests  for 
exemption  from  regulation  as  a  food 
additive  under  §  170.39  (21  CFR 
170.39).  notifications  for  food  contact 
substances  under  section  409(h)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(h)),  GRAS 
affirmation  petitions,  and  citizen 
petitions  for  certain  food  labeling 
regulations  that  requfre  at  least  the 
preparation  of  an  EA,  unless  the  action 
qualifies  for  a  categorical  exclusion 
under  §  25.30  or  §  25.32.  FDA's 
regulations  in  part  25  are  based  upon 
the  requirements  of  NEPA  (42  U.S.C. 
4321  et  seq.).  The  agency's  collection  of 
information  on  food  additives, and  food- 
contact  substances  is  based  upon  the 
requirements  in  section  409  of  the  act. 
Likewise,  section  721  of  the  act  (21 
U.S.C.  379(e))  provides  for  the 
collection  of  information  on  color 
additives.  The  submission  to  FDA  by 
interested  parties  of  a  GRAS  affirmation 
petition  is  voluntary.  The  information  to 
be  submitted  with  a  GRAS  affirmation 
petition  is  listed  in  §  170.35  (21  CFR 
170.35).  including,  in 
§  170.35(c)(l)(viii),  the  enviroimiental 
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information  to  be  submitted.  The 
environmental  information  to  be 
submitted  with  petitions  for  certain  food 
labeling  regulations  is  listed  in  21  CFR 
101.12(h)(12),  101.69(h),  and  101.70(f)F. 

Thus,  FDA  collects  information  on  the 
potential  for  environmental  impacts  of 
its  actions  in  the  form  of  environmental 
assessments  and  claims  for  categorical 
exclusions  from  interested  parties  who 
request  agency  action  by  submitting  to 
the  agency  any  of  the  above  listed 
petitions,  requests  for  exemption,  or 
food  contact  substance  notifications. 
After  this  information  has  been 
collected,  the  agency  will  use  it  to 
determine  whether  its  action  may 
significantly  affect  the  quality  of  the 
human  environment. 

FDA  has  collected  information  from 
interested  parties  requesting  agency 
action  for  many  years.  Over  the  years, 
this  collected  information  has  taken 
several  different  forms.  The  agency 
amended  its  environmental  regulations 
in  the  1997  rule  to  reduce  the  number 


of  NEPA  evaluations  by  providing  for 
categorical  e:  iclusions  for  additional 
classes  of  act  ons  that  do  not 
individually  ar  cumulatively  have  a 
significant  affect  on  the  quality  of  the 
human  envirjnment.  In  the  1997  rule, 
FDA  also  ren  oved  the  formats  for  EAs 
from  its  regu  ations  and,  instead,  now 
directs  intere  sted  parties  to  the  agency's 
Centers  for  ir  formation  on  what  is 
needed  in  E^^  s.  This  draft  guidance  is 
FDA's  curren  t  thinking  on  what 
information  i  s  needed  for  the 
environment  il  documentation  of  the 
actions  that  a  re  most  often  requested. 
The  draft  gui  lance  contains  requests  for 
certain  infori  lation  that  has  not  been 
requested  rov  tinely  in  the  past.  FDA  is 
now  request!  ig  that  submitters  provide 
certain  infori  lation  to  support  their 
claims  that  tl  e  categorical  exclusions 
listed  in  §  25, 32(i),  (o),  and  (q)  will  be 
applicable  to  their  requested  actions. 
Since  these  ii  iformational  requests  are 
new,  FDA  is  i  equesting  approval  from 


21  CFR  Section 


25.32(i)' 


No.  of  Respondents 


Annus  I 
per 


Frequency 
(Respondent 


137 


25.32(o) 


25.32(q) 


Total 


10 


148 


'There  are  no  fapital  costs  or  operating  and  maintenance  cos  s  associated  with  this  collection  of  information. 


The  above  estimates  for  respondents 
and  numbers  of  responses  are  based  on 
the  annualized  numbers  of  petitions  and 
notifications  qualifying  for  §  25.32(i) 
and  (q)  that  the  agency  has  received 
since  its  environmental  regulations  were 
amended  to  include  additional 
categorical  exclusions.  Please  note  that, 
since  the  agency  revised  its 
environmental  regulations,  there  have 
been  no  submissions  that  requested  an 
action  that  would  have  been  subject  to 
the  categorical  exclusion  in  §  2 5.32 (o). 
To  avoid  counting  this  burden  as  zero, 
FDA  has  estimated  the  burden  for  this 
categorical  exclusion  at  one  respondent 
making  one  submission  a  year  for  a  total 
of  one  annual  submission.  The  hours 
per  response  were  estimated  as  follows: 
First,  FDA  assumed  that  the  new 
information  it  suggest  be  submitted  in 
this  guidance  for  each  of  these  three 
categorical  exclusions  is  readily 
available  to  the  submitter.  For  the  new 
information  suggested  for  the  exclusion 
in  §  25.32(i),  FDA  expects  that  the 
submitter  would  gather  information 
from  appropriate  persons  in  the 
submitter's  company  and  to  prepare  this 


Kin 
su 


information 
for  categories 
that  this  effoi  [ 
per  submiss 
information 
in§25.32(o; 
almost  alway  > 
documentatic  n 
for  categorica 
that  this  should 
about  1  hour 


OMB  for  this  collection  of  information. 
The  remainder  of  the  environmental 
information  requests  are  covered  by  the 
information  collection  approvals  for  the 
underlying  actions,  i.e.,  the  OMB 
control  number  for  food  additive 
petitions  is  0910-0016;  for  color 
additive  petitions,  0910-0185;  for 
requests  for  exemption  from  regulation 
as  a  food  additive  under  §  170.39,  0910- 
0298;  for  notifications  for  food  contact 
substances,  0910-0480;  for  GRAS 
affirmation  petitions,  0910-0132;  and 
for  petitions  for  food  labeling 
regulations,  0910-0183. 

Description  of  Respondents:  The 
likely  respondents  include  businesses 
engaged  in  the  manufacture  or  sale  of 
food,  food  ingredients,  and  substances 
used  in  materials  that  come  into  contact 
with  food. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.- 
Burden' 


-Estimated  Annual  Reporting 


0.5 


0.5 


Total  Annual  Re- 
sponses 


68 


74 


Hours  per  Re- 
sponse 


Total  Hours 


272 


278 


f  3r 


attachment  to  the  claim 
exclusion.  FDA  believes 
should  teike  about  4  hours 

For  the  new 
ggested  for  the  exclusions 
(ind  (q),  the  submitters 
would  only  copy  existing 

and  attach  it  to  the  claim 
exclusion.  FDA  believes 

take  no  longer  than 
aer  submission. 


m.  ConunenI  s 

Interested  ]  lersons  may  submit  to  the 
Division  of  D  ackets  Management  (see 
ADDRESSES)  v  ritten  or  electronic 
comments  on  the  draft  guidance.  Submit 
a  single  copy  of  electronic  comments  or 
two  paper  co  )ies  of  any  mailed 
comments,  e;  cept  that  individuals  may 
submit  one  p  iper  copy.  Comments  are 
to  be  identifi(  id  with  the  docket  number 
found  in  brae  kets  in  the  heading  of  this 
document.  T;  le  draft  guidance  and 
received  com  ments  are  available  for 
public  exami  lation  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


rV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  dreift  guidance  at  http:/ 
/www.  cfsan  .fda  .gov /guidance. html. 

Dated:  September  8,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[PR  Doc.  03-23623  Filed  9-16-03;  8:45  am] 

BILLING  CODE  416IM)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Reimbursement  Rates  for  Calendar 
Year  2003 

agency:  Indian  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  that  the 
Director  of  Indian  Health  Service  (IHS), 
under  the  authority  of  sections  321(a) 
and  322(b)  of  the  Public  Health  Service 
Act  (42  U.S.C.  248(a)  and  249(b))  and 
section-601  of  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601),  has 
approved  the  following  rates  for 
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inpatient  and  outpatient  medical  care 
provided  by  IHS  facilities  for  Calendar 
Year  2003  for  Medicare  and  Medicaid 
Beneficiaries  and  Beneficiaries  of  otber 
Federal  Agencies.  The  Medicare  Part  A 
inpatient  rates  are  excluded  from  the 
table  below  as  they  are  paid  based  on 
the  prospective  payment  system.  Since 
the  inpatient  rates  set  forth  below  do  not 
include  all  physician  services  and 
practitioner  services,  additional 
payment  may  be  available  to  the  extent 
that  those  services  meet  applicable 
requirements.  Physician  services  being 
paid  by  Medicare  was  generated  through 
legislation,  effective  July  1,  2001,  that 
allows  IHS  facilities  to  file  claims  with 
the  carrier  for  physician  payment. 


Calendar 
Year  2003 

Inpatient  Hospital  Per  Diem  Rate  (Excludes 
Physician  Services) 

Lower  48  States  

$1 .526 

Alaska  

2  049 

Outpatient  Per  Visit  Rate  (Excluding 
Medicare) 

Lower  48  States  

206 

Alaska 

360 

Outpatient  Per  Vistt  Rate  (Medicare) 

Lower  48  States  

175 

Alaska 

332 

Medicare  Part  B  Inpatient  Ancillary  Per 
Diem  Rate 

Lower  48  States  

298 

Alaska 

589 

Outpatient  Surgery  Rate  (Medicare) 

Established  Medkare  rates  for  freestanding 
Ambulatory  Surgery  Centers. 

Effective  Date  for  Calendar  Year  2003 
Rates 

Consistent  with  previous  annual  rate 
revisions,  the  Calendar  Year  2003  rates 
will  be  effective  for  services  provided 


on/ or  after  January  1,  2003,  to  the  extent 
consistent  with  payment  authorities 
including  the  applicable  Medicaid  State 
plan. 

Regulatory  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  cost 
and  benefits  of  available  regulatory 
alternatives  and,  if  regidation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  Regulatory  Impact  Analysis 
(RLA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($110  million  or  more  annually).  This 
notice  is  not  a  major  rule  because  we 
have  determined  that  the  economic 
impact  will  be  negligible. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This  rule 
will  not  have  a  significant  economic 
effect  on  these  governments  or  the 
private  sector. 

The  Department  has  determined  that 
this  notice  does  not  have  a  substantial 
effect  on  States  or  local  governments 
under  Executive  Order  13132  and  will 
not  interfere  with  the  roles,  rights  and 
responsibilities  of  States  or  local 
governments. 

We  are  not  preparing  an  analysis  for 
the  RFA  because  we  have  determined, 
and  we  certify,  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 


Dated:  September  10,  2003. 
Nfichel  E.  Lincoln, 

Depu  ty  Director. 

(FR  Doc.  03-23731  Filed  9-16-03;  8:45  ami 

BILUNG  CODE  4160-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  July  2003 

AGENCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  July  2003,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusions  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g..  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  prociu-ement  and  non- 
procurement  programs  and  activities. 

Office  of  Iiivestigation  Office  of 
Inspector  General — ^DHHS  Case 
Investigation  Management  System  For 
Press  Release  From  07/01/2003^7/31/ 
2003 


Subject  name 


Program-Related  Convictions: 

Loccisano,  Gina  Maria  

McGovem,  Dana  E 

McGovem's  Ambulance  Service,  Inc. 

Olcoye,  Patrk*  C 

OI(oye,  Godwin  S 

Capot>ianco,  Leo  J 

Khaiatov,  Leonid 

Oooiey,  MicJiael  F , 

Grim  Thirty-Three,  Inc 

Grimaldi,  John  

JDS  Ambulance  Corp 

Muiphy  Jr.,  James  E 

Abrams,  Barry  

Sabot,  Theodore  J 

Houchins,  Ednalee  


Address 


Cranston,  Rl  

Port  Charlotte.  PL  . 
Port  Chariotte.  PL  . 
Montgomery,  AL  ... 
Montgomery,  AL  ... 

Las  Vegas,  NV  

Woodmere,  f^ 

Carthage,  NY 

Smithtown,  NY 

Lake  George,  NY  . 

Woodmere,  NY 

Nivervjile,  NY 

Rushing,  NY 

PIttsfieid,  MA  

S.  Charleston,  WV 


Effective  date 


8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2O03 
8/20/2003 
8/20/2003 
8/20/2003 
8/20^2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
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Subject  name 

Bellamy,  Mary  Elizabeth 

Rancocas  Valley  Anesthesia  Associates 

Sheart,  Cowan  W 

Norton,  Anthony  H 

Vlgoreaux,  Alejandro  

Ruiz,  Roberto 

Smith,  Kareri  L 

Suber,  Ramona  

Jones,  Keshea  T 

Morton,  Sammie  

Gilmore,  Renee  Lynn  

Kwangwari,  Ngoni  Christopher 

Piperis,  Stelios 

Lipton,  Ross  Howard 

Mendez,  Eduardo  S 

Hernandez,  Jose  R 

Turner,  Lisa 

Ogundiya,  Deji r. 

Makins,  Katetine  C. 

Buckmon,  Natasha  

Williams,  Julius  III 

Allen,  Jack  W 

Redlich,  Dale  Palmer  

Naught,  Barry  D 

Nespeca,  Thomas  W 

Stursburg,  Christopher  C 

David  M.  Moss,  DPM,  P  C 

Jackson,  Wayne  D 

Parker,  .Kenneth  R 

Miller,  Susan  M 

WeWy,  Dennis  K. 

Devore,  Maria  A 

Mk)dzik,  Mary  Beth 

Hermann,  Rachel  

Black,  Domink:a  C 

Smith,  Calvert  H.  Jr. 

Ebert,  Heather  R 

Propelled  Therapeutic  Servk:es  

Comprehensive  ^Outpatient  SVCS 

Gallo,  Angek)  M 

Galk),  Mark  A 

Mitrione,  Robert  T 

Hertderson,  Martisa  B 

Phillips,  Raymond  Rene 

Billings,  Arthur  N 

Daniel,  Kristina  Lea  

Drake,  Sherman  Howard , 

Fluegel;  Eric  Michael 

Dupont,  Robert  Joseph  Jr 

Ganwood,  Jan  Dierks , 

Householder,  Karl  Otis 

LJveoak,  Keiley  Anne , 

Dinkmeier;  Lou  Ann 

Bazazzadegan,  Julia  Elaine 

Wimbley,  Mary  E 

Stepanyan,  Arthur  

Daniels,  Karen  Ann  

Stepanlan,  Asmik  '. 

Caiicio,  Meneleo  Conr>eta 

Cancio,  Raul  Cometa 

MIkayelyan,  Rafik  , 

UrfaKan,  Sarkis 

Gottlieb,  Jeffrey 

Berkovwh,  Lora 

Yengibaryan,  Sarkis 

Kaniadakis,  Steven  J 

Penniman,  Vemanell  Gibson  

White,  Vance  King 

Taytor,  Gary  W 

KkMJtouian,  Ambartsoum 

Chem,  Phalla 

LewarKtowski,  Rebecca  Lynn 

Bassey,  Kristirie  A 

Lopez,  Myma  Ramos  


Address 


Effective  date 


^Iderson,  WV  

linnaminson,  NJ  

fenice,  FL  

Paulding,  SC 

i^iami,  FL 

^iami,  FL 

^iami,  FL 

lenkinsville,  SC  

lackson,  TN  

Srenada,  MS  

Joleman,  FL 

4iami,  FL 

^iami,  FL 

^iami  Shores,  FL  .... 

^iami,  FL 

^iami,  FL 

Enterprise,  MS 

Hermitage,  TN  

.aurens,  SC  

Columbia,  SC  

)tone  Mountain,  GA 

Estill,  SC  

)oral  Springs,  FL  .... 

iglin  AFB,  FL  

ampa,  FL  

'alrico,  FL  

Jarden  City,  Ml  

)etroit.  Ml  

kkron,  OH 

Elkhart,  IL  

Iristol,  IN  

JpringiPield,  IL  

•rinceton,  wr 

"roy,  OH  

Columbus,  OH 

Jincinnati,  OH  

4ount  Gilead,  OH  ... 

)etroit,  Ml 

Cleveland,  ON  

Viloughby,  OH  

jrafton,  OH  

'ankton,  SD  

tayville,  LA  

onesboro,  LA  

Missouri,  TX  

■ort  Lupton,  CO  

/asper,  WY  

kurora,  CO  

.eavenworth,  KS  

'ankton,  SD  

eavenworth,  KS  

jreenville,  IL  

.amar,  MO  

•orth  Worth,  TX 

)t  Louis,  MO  

>tudio  City,  CA 

>acramento,  CA 

^an  Nuys,  CA 

.ompoc,  CA 

Eloy,  AZ 

"erminai  Island,  CA  . 

iltadena,  CA  

■lorence,  AZ 

.ong  Beach,  CA 

Eloy,  CA  

'ensacola,  FL  

^uza,  CA  

OS  Angeles,  CA  

.OS  Angeles,  CA  

lollywood,  CA 

.ong  Beach,  CA  

:iamath  Falls,  OR  ... 

Anaheim,  CA  

^howchilla,  CA 


8/20/2003 
11/14/2002 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
5/2/2003 
5/20/2003 
8/20/2003 
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Subject  name 

Lopez,  Benjamin  Pineda  

Lewandowski,  Jennifer  Ann  

Ndemba,  Jacltson  Ntone 

Johnson,  Willie  Lee 

Ahmed,  Saeed 

Ahmed,  Bilal  

Gabriel,  Gabriel 

Farzad,  Philip  

Chelzinger,  Micha 

Kopilevich,  Mikhail 

Tsatourova,  Inga  

Felony  Conviction  for  Health  Care  Fraud: 

Oriander,  Andrew  

Desimone,  Erik  David 

Minarcik,  John  Robert  

Silvestro,  Caroline  L 

Leon,  Frank  A.  Jr 

Nielsen,  LA  

Katherine  Marie  

Brown,  Glenn  CecH 

Klink,  Loretta  Lee  

Romano,  Laurie  C 

Felony  Control  Substance  Conviction: 

Gariand,  Tami  A 

Nkiholson,  Lisa  F 

Sproul,  Melanie  Laree 

Key,  Rebecca  Lynn  

Mattera,  Dianna  Lynn 

Jones,  Nina  J 

Lowe,  Wanda  Kay  

King,  Vicky  M 

Imhoff,  Patricia  Suzanne  

Erb,  Christopher  John  

Daniels,  Kim  

Myers,  Lisa  Cheryl  

Scheidler,  Joseph  Stanley 

Tomko,  John  R 

Moliere-Cosse.  Reacheneile  

McCaa,  Tammie  Gilbreath  

Littell,  Sandra  Jane  

Houston,  Donald 

Clise,  Richard  Keith 

Evans,  Eric  Allen 

Boyette,  Cart  Jeffrey 

Patient  Abuse/Neglect  Convictions: 

Vasiliu,  Vasiiios  

Brice,  Mart(  D. 

Caulfield,  Sharon  A 

Rendon,  Jairo  

Correa,  Johanna 

Guzman,  Rudles  Francis 

Hykes,  Lisa 

Matthews,  Kesha 

Comelius,  Cynthia 

Caldwell,  Johnnie  M 

Jimenez,  Henry  

St  John,  Sharon  A 

Gill,  Rodney  P 

Benoit,  Leakisha  Renee  

Panoske,  Jason  B 

Marshall,  Victoria  K 

Phillips,  Darren  Wayne 

Milea,  Adrian  Valeriu  

Coy,  Heather  Renee 

French,  Lyie  Reid 

Willard,  Kari  Terrell 

*       Landreneau,  Michael  Douglas  

Vinzant,  Robin  Renef  

Castillo,  Julio  Cesar 

Neault,  Charies  Carey 

Hussain,  Sheila  Kay  : 

Hussain,  Rashida  Khattoon 

Goodman,  Rebecca  Kaye  

Smith,  Dolores 
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Soledad,  CA 
Long  Beach,  CA 
Los  Angeles,  CA 
Riverside,  CA 
Wasco  State  Prison,  CA 

Wasco,  CA  

La  Puente,  CA 

Encino,  CA  

Tarzana,  CA  

Woodland  Hills,  CA  

Dublin,  CA  

Eglln  AFB,  FL  

Tucker,  GA  

Skokie,  FL  

Mentor,  OH 

Lorain,  OH  „„ 

Junta,  CO  

La  Junta,  CO  , 

Alpine,  UT 

Aubum,  CA  

South  Bend,  IN 

Danbury,  CT  

Pensacola,  FL  

Marianna,  FL  

Anderson,  SC  

Tallahassee,  FL 

Sparta,  TN  

Pleasant  View,  TN 

Mooresburg,  TN  

Phoenix,  AZ „., 

W.  Palm  Beach,  FL 

Tazewell,  TN  '.. 

Lithonia,  GA 

Hamiton,  OH 

Hubbard,  OH  

Marrero,  La 

Ruston,  LA 

Houston,  TX  

Salt  Lake  City,  UT 

Fort  Morgan,  CO  

Salt  Lake  City,  UT  

Chico,  CA  

Glen  Head,  NY  

Tonawanda,  NY 

Bailston  Lake,  NY 

Malone,  NY 

Rochester,  NY „. 

Brooklyn,  NY  

Okolona,  MS 

Brooklyn,  NY  

Jackson,  MS ., 

Newberry,  SC  

Oriando,  FL  

Clifton,  CO 

Akron,  OH 

Lafayette,  LA  

Okemah,  OK 

Del  City,  OK  

Pineville,  LA 

Salt  Lake  City,  UT 

Rye,  CO 

Louisville,  CO  

Bowling  Green,  MO 

St.  Joseph,  MO 

Mitchellville,  lA 

Kent,  WA 

Temecula,  CA 

Kingman,  A2 

Kingman,  AZ 

N.  Las  Vegas,  NV  

Phoenix,  AZ 


8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 

8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 

8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
6/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 

8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
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Subject  name 

Conviction  For  Health  Care  Fraud: 

Frede,  Michael  Dennis  

Conviction-Obstruction  Of  An  Investigation: 

Nahas,  Frederick  J 

Controlled  Substance  Convictions: 

Comito,  Lee  Ann  

Garza,  Pamela  Irene 

License  Revocation/Suspension/Surrendered 

Sullivan,  Colleen  A 

Timons,  Jodie  Lynn  

Claire,  Kelly  

Green,  Joyce  D 

Mclntyre,  John  G.  Jr ^.... 

Difasi.  Linda  C .,.. 

Pierre.  Lovely  Jeudy 

Harris.-Poole,  Irene  

Lawler,  Paul  J 

Dutton,  Jimmy  Lee 

McClemon,  June  Law  < 

Kassell,  Eleanor  A 

Albrecht,  Frank  M 

Deptula,  Richard 

Graffum,  Ann  E 

Whitkx*,  Aimee  D 

Young,  Denise 

Russell,  Janet  Marie 

Hammond,  Deborah 

Donovan,  Keith  R 

Cantrell,  Patricia  A 

Weeks,  William  W 

McQuaig,  James  Edward  

Murphy,  Lonnie 

Scott,  Erica  L 

Guklry,  Karen  Mary 

Humf^reys,  Janie  F 

Posey,  Lisa 

Stokes,  Joseph  Michael 

Dawson,  Trade  Lynn  

Lonie,  Paula  R 

Quails,  Mia  L „ 

Walker,  Tammy  , 

Bowen,  Vk:kie 

Walker,  Thomas  A 

Bums,  Jackie  A 

Perdomo,  Onelk)  E 

Cheatham,  Sheryle  D 

Sutler,  Misti  D „ 

Boone,  Ronald  C 

Boone,  Lisa  

O'Brian,  Melodye  A 

Belville-Coates,  Sarah 

-     Hildreth,  Holly  Anne  

Rsmkine,  Coral  Elonz  

Rundell,  Jennifer  Faith  

Williams,  Kimberiy  Susan 

Griffin,  Marjorie 

Lund,  Phyllis  Looby  

Moulton,  Laurie  Abby  

Freed.  Chrystal 

Fitzgerald,  Donna  Gibson 

O'Donnell,  Carol  Janet 

Onieal,  Jennifer  I 

Srinivasan,  Govind  

Phillips,  James  Winston  

Madrigal.  Jayma  M 

Miller.  Kimberiy  M 

Hall.  Dixielee  L 

Giovino,  Laura  Glassgow 

Hintz,  Gigi  T 

Jackson,  Margaret 

Warren,  Stephanie  

Pence.  Cretia 

Crispin.  Jeanette  ;-. 

Doyie,  Kay  S 


Address 


Effective  date 


lazelwood,  MO 


ongport,  NJ 


Jtica,  NY  

Jrow  Agency,  MT 


Saugus,  MA 

Irookfield,  MA 

Jutland,  MA 

Voodbine,  NJ 

larttan,  NJ  

Syracuse,  NY  

<  >ueens  Village,  I^Y 
'  'oortiees,  NJ 

mamont,  NY  

dt.  Vernon,  NY 

'ardley,  PA  

laden,  PA 

■aston,  MD 

illicott  Ciiy,  MD  

lichmond,  VA  

Jharieston,  WV  

'  Villiamsport,  PA  

( ;hlnchilla,  PA  

I  lollidaysburg,  PA  ... 

i  kdelphi,  MD 

I  iman,  SC  

Vinter  Haven,  FL  ... 

tt.  Augustine.  FL  .... 

liami,  FL 

ackson,  MS 

ircadia,  FL  

'eari,  MS  ....'. 

erry,  MS 

jreenwood,  MS  

lirmingham,  AL 

yies,  TN  

lavannah,  TN  

lashville,  TN  

lollins,  MS 

Meridian,  MS  

lidgeland,  MS 

ladsden,  AL  

i  Ihawnee,  TN 

Oak  Ridge,  TN  

I  lennltage,  TN  

Jallatin,  TN  

antana,  FL  

Irandon,  FL 

ligh  Springs,  FL  .... 

lagler  Beach,  FL  ... 

)cala,  FL 

antana,  FL  

akeland,  FL 

:ey  West,  FL 

laples,  FL  

t.  Myers,  FL  

istero,  FL 

'prt  Orange,  FL  

Irandon,  FL 

)eltona,  FL 

loynton  Beach,  FL  . 

lorristown,  TN  

[ingsport,  TN 

'ero  Beach,  FL  

)unedin,  FL 

lieanvater,  FL 

'unta  Gorda,  FL 

lenterville,  TN 

Iradyville,  TN  

lautier.  MS  

'icksburg.  MS  


8/20/2003 

8/20/2003 

8/20/2003 
8/20/2003 

8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
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Subject  name 

Galipault,  Jane 

Duncan,  Thomasa  Joyce  

Donaldson,  Dora  Elisa  

Belaga,  Nat£Uie  Elizabeth 

Brant,  Patricia  Jo 

Citera-Dowter,  Francine  

Cook,  Donald  Clarence 

Tindle,  Lisa  A ..: 

Wisnewski-Jones,  Tina 

Milbut,  Deboreih  Lynne 

Ford-Hayes,  Christopher  E 

Ross,  Cornelia  R 

Feazell,  Christopher  A 

Stallings,  Marcella  

Morton,  Aileen 

McL.aughlin,  Ginger  C 

Padawer,  Jan  E 

Rtohardson,  Gilbert  A 

— Wells,  Judy  E.  Muncie 

Johnson,  Stacey  Marie  Cavote 

Billingsley,  Renee 

MakxKnb,  Sheila  Rebecca  Holland 
Blakeney,  Sherry  Jean  McManus  . 

Estok,  Mary  

Arandia,  Rodrigo  S 

Smith,  Dannelly  C 

Sone,  Janet  Lee 

Kay,  William  Ezra  

Linnemann,  Bruce  Mk:hael 

Cusma,  Joseph  A 

Wojcik,  David  G 

Veach,  Caroline  S.  

Steele,  Jacqueline  E 

Sears,  Jennifer  L 

Blackmond,  Antonio  

Banron,  Joel  

Brown,  Lakisha  Antonette  

Anderson,  Tisha  L 

Aalders,  Nancy  Block 

Davidson,  Mysti  D 

Jones,  Karen  Denise 

Wood.  Lisa  Kathleen  Adair  

Hebert,  Daphne  Brook  

Chandler,  Mary  Katherine  

Jones,  Leslie  Adele 

Downs,  Doris  Irene 

Hart,  Dillis  Leroy 

Snyder,  Gary  Lee 

Skuza,  Rk^hard  S 

Noipermpoon,  Samapom  

King,  Rochelle  Shavon 

Wambeke,  Rorence  

Reilly,  Seth  

Rose,  Linda 

Thomton,  Michael  Kent 

Ellis,  Brian  J 

Villarreal,  Reinalda  R 

Moore,  Stad  L 

Curt,  Denise  M 

King,  Teressa  A 

Du,  John  Zheng 

Body  Care  Center,  Clink:  

Lacy,  Karen  N 

Freed,  Stephen  W 

Wise,  Leslie  Eugene 

Maslana,  Joanne  Elizabeth  

Peters,  Katherine 

McGee-Jones,  Bart)ara  Dale 

Jesse,  Rosalie  C 

Weaver,  Deanna  E 

Doyle,  Wendy  Ann  

Schave,  Bart>ara 

Arias,  Kerry  Lynn , 

Himalaya,  Jolyn 


Address 


Lakeland,  FL 

Frostproof,  FL 

Chuluota,  FL 

University  Parte.  FL 

Pensacola,  FL  

Hollywood.  FL 

Green  Acres,  FL 

Raleigh,  NC  

West  Meltx>ume,  FL 

Boca  Raton,  FL  

Ortando,  FL  

Nashville,  TN  

Cookeville,  TN  

Cookeville,  TN  

Akx>a,  TN 

Hendersonville,  TN 

Memphis,  TN  

Defuniak  Springs,  FL 

Winchester,  KY 

The  Plains,  OH 

Prattville,  AL  

Trussville,  AL 

Sweetwater,  AL „. 

Spring  Hill.  FL 

Chnago,  IL  

Wyandotte,  Ml  

Portage,  IN  

Pepper  Pike,  OH  

Cincinnati,  OH  

Massillon,  OH  

Elgin,  IL  

Oakland,  IL 

Chk»go,  IL  

Champaign,  IL 

Chk:ago,  IL  

Glendale,  AZ  

Champaign,  IL 

Rockford,  IL 

Oak  Lawn,  IL 

Roamoke,  TX  

Manrero,  LA  

Little  Rock,  AR  

Kaplan,  LA 

Shreveport,  LA  

Metairie,  LA  

Marthaville,  LA 

Boise  City,  OK 

Littleton,  CO  

Cotorado  Spmgs,  CO 

Aurora,  CO  

Topeka,  KS 

Rapid  City,  SD 

Themiopolis,  WY 

Meeteetse,  WY 

St.  Peters,  MO 

Springfield,  MO 

Collbran,  CO 

Pleasant  Hill,  MO  

Dubuque,  lA  , 

Yreka,  CA  

Sacramento,  CA 

Costa  Mesa,  CA 

Pasadena,  CA  

Idaho  Falls,  ID  

Newport  Beach,  CA 

Tucson,  AZ  , 

EsoondkJo,  CA , 

Del  Mar,  CA 

El  Ca|an,  CA 

Tucson,  AZ 

La  Crescenta,  CA ... 

Beveriy  Hills,  CA  

Tucson,  AZ 

Rancho  Pak>s  Verdes,  CA 


Effective  date 


8/20/2003 
8/20/2003 
8/20/2003 
8/20^2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/2Q/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
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Subject  name 

Fraud/Kickbacks: 

WeJnstein,  Leonard  '. 

Owned/Controlled  by  Convicted  Entities: 

BGF  Transportation,  Inc. 

M  &  D  Fanfiily  Pharmacy,  Inc 

Kendall  Behavioral  Healthcare  Ctr,  Inc.  . 

Kendall  Physical  Theraphy  Ctr,  Inc 

Chuck's  Super  Rite  Drugs,  Inc 

Behavioral  Health  Providers 

Arlington  House,  Inc 

West  Miami  Medical  Supply,  Inc 

Ready  Medical  Equipment  Corp 

Sunshine  Medical  Enterprise  Group,  Inc. 

AdvarK»d  Family  Dental  Care  

Health  Pro  Medtaal  Labs 

Joseph  E.  Cot}t>s  Chiropractic 

Chiro  ACU  Center  

Default  on  Heal  Loan: 

Clark,  Freeman  L 

Bowers,  John  Benjamin  

Davis,  Georgia  A 

Mark,  Jeffrey 

Doyle,  Timothy  P 

Strong-Fields,  Michelle  A 


Address 


Effective  date 


ionroe  TWP,  NJ 


Jrooklyn,  NY  

?ego  Park,  NY  

Coleman,  FL 

4iami,  FL 

Atlanta,  GA  

istill,  SC  

istill.  SC  

allahassee,  FL  .... 
allahassee,  FL  .... 

^iami,  FL 

daho  Falls,  ID  

.a  Habra,  CA  

Jan  Diego,  CA  

larden  Grove,  CA 

;glin  AFB,  FL  

laysville,  KS  

tandailstown,  MD 

"ortland,  OR 

(ellevue,  WA 

'hiladelphia,  PA  ... 


5/29/2003 

8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 
8/20/2003 

5/16/2003 
8/20/2003 
6/12/2003 
7/16/2003 
7/22/2003 
6/23/2003 


Dated:  September  3,  2003. 
Katherine  B.  Petrowski. 

Director,  Exclusions  Staff,  Office  of  Inspector 

General. 

[FR  Doc.  03-23637  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  41S0-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  August  2003 

agency:  Office  of  Inspector  General, 
HHS. 


ACTION:  Noti(  B  of  program  exclusions. 


During  the 
HHS  Office  o 
imposed  exc 
forth  below, 
imposed,  no 
to  anyone  forjany 
(other  than 


month  of  August  2003,  the 
Inspector  General 
1  asions  in  the  cases  set 
Vhen  an  exclusion  is 
)rogram  payment  is  made 
items  or  services 


aA  emergency  item  or 
service  not  pi  ovided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  bji  an  excluded  party  under 
the  Medicare  Medicaid,  and  all  Federal 
Health  Care  f  rograms.  In  addition,  no 
program  payi  lent  is  made  to  any 
business  or  h  cility,  e.g.,  a  hospital,  that 


submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


PROGRAM  -RELATED  CONVICTIONS 


Bruce,  Nicole  BizabeVh 

Khanin,  Anna 

Nair,  Ramachandran  

Munoz,  Jesse  Blane 

Spencer,  Eric 

Anderson,  Lisa 

Rojas,  Enrique 

Chhabra,  Vijay  K  

Cossio,  Jose 

Walker,  Leonard 

Visone,  Leanora  M 

Williams,  Merri  A  

Phillips.  Veta  Jo  

Merlino,  John  C 

BkJelspach,  John  Samuel  

Ginn,  Audrey  M  

Rugg,  Dennis  D 

George  H.  Ik>di,  D  P  M,  Inc  .... 

Mahoney,  Linda  S 

Futert)augh,  Debra  Ann  

Jack  A.  Kaufman,  D  P  M,  P  C 

Itodi.  George  H 

Reams,  James  Edgar  

Garrett,  Melissa  Lou 

Brignac,  Phyllis  Guiltory  

Tullius,  Rk:hard  Anttiony 


Keene,  NH 

Brooklyn,  NY '. 

Staten  Island,  NY 

Manhassett,  NY 

Rochester,  NY  

Poughkeepsie,  NY  

Fishkill,  NY  

Holliswood,  NY  

Miami,  FL 

Vero  Beach,  FL 

Ft.  Lauderdale,  FL 

Neeses,  SC 

Travelers  Rest,  SC  

Tampa,  FL  

Spring  Hill,  FL  ^.. 

Lucasville,  OH 

Waupun,  Wl , 

E.  Cleveland,  OH 

Columbus,  OH  

Anoka,  MN 

Farmington  Hills,  Ml 

Sokin,  OH  

Kerrville,  TX 

Colorado  Springs,  CO  .> 

Redden,  LA 

Hurricane,  UT 


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
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Pierce,  Shirtey  L 

Gram,  Nina  Joanne 

Teran,  Jo-Lene  Lucille  

West,  Sharon  

Cole,  Wilhermina  Onralara  ... 

Roedel,  Mariisa  

Nwakwo,  Raymond  

Ehumadu,  Adolphus  Kelechi 

Colosimo,  Charles  Philip 

Colosimo,  Roseann  C  

Quintero,  Norazelh  Bonillas  . 
Vowles,  Keith  Orme  


St.  Louis,  MO 

Freeport,  ME 

Weed.  CA  

Inglewood,  CA  .... 

Carson,  CA  

Torrance,  CA  

Long  Beach,  CA  . 
Diamond  Bar,  CA 
Las  Vegas,  NV  .... 
Las  Vegas,  NV  .... 

Phoenix,  AZ  

Reno,  NV  


FELONY  CONVICTION  FOR  HEALTH  CARE  FRAUD 


Levin,  Richard  A 

Dinkel,  Arthur  Jr 

Fox,  Paul  John 

Franken,  Bruce  Elliott 

Powers,  Robert  D 

Powers,  Tracy  S 

West,  Alex  

Hall,  Karen  Sue 

Thompson,  Shanay  Arthell 

Hancock,  Steven  Mark 

Ahrablou,  Mehrad 


Pittsford,  NY 

Denville,  NJ 

Brooklyn,  NY  

Columbus,  OH  .... 

Tipp  City,  OH  

Tipp  City,  OH  

W.  Bloomfield,  Ml 
Wan-enton,  MO  ... 

Denver,  CO 

Sprlngtield,  MO  ... 
Los  Angeles,  CA  . 


FELONY  CONTROL  SUBSTANCE  CONVICTION 


Perminter,  Margaret  L  

Billig,  Edmund  

Dykes,  Edward  

Nelson,  Ricky  Joe  ..., 

Carter,  Janie  H 

Pollock,  Tammy  J 

Smith,  Sondra  

Twedt,  Linda  M  

Stoltz,  James  Nathan 

Romano,  Robi  G  

Burkhart,  Terri  M  

Harvey,  Jennifer  Leigh  

Hughes,  Amy  Christine  

Dicello,  Michael  A  Jr  

Hall,  Cathalen  Bratcher 

Greer,  Christopher  Wayne  . 

Hammett,  Kathleen  A 

Towie,  Lisa  Marie 

Martin,  Jeffrey  Rogers 

Whitaker,  Eilea  L 

Eastman,  Cheryl  Lynn 

Mitchell,  Julie  Ann 

Haldaman,  Karen  Lynn  ...... 

Materi,  Kathleen  

Bloomfield,  Harold  Herman 


Alderson,  WV 

Philadelphia,  PA  ... 

Lumberton,  MS  

Fort  Worth,  TX  

Lexington,  KY  

Smyrna,  TN 

Rossville,  GA  

Columbus,  GA  

Manchester, .KY  .... 
Manchester,  TN  .... 
Indian  Mound,  TN  . 
Houghton  Lake.  Ml 

Lafayette,  IN  

Mentor,  OH  

Houston,  TX  

Texaricana,  TX  

Center,  TX  

Welsh,  LA  

Beaumont,  TX 

Marion.  AR 

Crow  Agency,  Mt  .., 
Salt  Lake  City,  UT  . 
Coudersport,  PA  .... 

Nekoma,  ND  

San  Diego,  CA 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


Sisco,  Barbara  Lois !  Keene,  NH  

Tingle,  Trevor Newburgh,  NY 

Klein,  Victor  I  New  Yori<,  NY 

Look,  William  S  {  Rome,  NY  

Taormina,  Theresa  Ann  i  Monaca,  PA  ... 


McLane,  John 

Graddy,  Camelia  Yolanda  . 

Vo,  Andrew  M  

Mearite,  Peartie  

Mathis,  Jacqueline  Denise 

Walker,  Aubrey  D 

Smith,  Roberto  


Columbia,  SC  ..., 
Wrightsville,  GA 
Palm  Bay,  FL  ... 

Dillon,  SC  

Jackson,  MS  ..... 

Gloster,  MS 

Detroit,  Ml 


Farrow,  Dewanna Madison,  Wl 


Robinson,  Rosalind  L 

Ivers,  Tim  

Mathis,  Harold  Invin  

Williams,  Leon  Dewayne 

Graham,  Carolyn  

Fugere,  Linda  Joy  

Stewart,  Sharicka  Jvon  .. 


Milwaukee,  Wl 

Fairfield,  OH 

West  Bloomfield.  Ml 
Grand  Rapids,  Ml  ... 

Detroit,  Ml  

Freesoil,  Ml  

Alexandria,  LA  


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
6/23/2003 
5/23/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/t9/2003 
9/19/2003 


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
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Dominquez,  Grace  Victoria 

Dodd,  John  Alphonsus 

Fort>es,  Monica  Estelle  

Heiss,  Richard  James  

Bullock,  Clarence  

Shipman,  Adam  L  

Duarte,  Nancy  

Smith,  Chinelo  Amaka  


CONVICTIO  M  FOR  HEALTH  CARE  FRAUD 


Mayfield,  Donna  Carolyn 


LICENSE  REVOCi  TION/SUSPENSION/SURRENDERED 


Crewson,  Laura  Elizat>eth 

Hope,  Peter  Blanchard 

Peterson,  Charlene  Joan  

Prescott,  April  Dawn  

Toml)eng,  David 

Ladega,  Lynne  D 

Kline,  Bruce  Rot>ert  ..._ 

Yu,  Jian  

Harrison,  Donna  Michelle 

Inskeep.  Patricia  Gail 

Sirois,  James  R 

Coughlin,  Linda  Louise  

Vaz,  Arthur  Lewis  Jr 

Peterson,  Ruth  Anne 

Delisle,  Christine  Marie  

Enos,  Elaine  Ruth  

Ferreira,  Donna  Marie , 

Chadwick,  Simeon  , 

Cooney,  Glen  Patrick  

Ouellette,  Maureen  Ann 

Getman  (Partes),  Lisa  

Ojiearontor,  Godfrey  E  

Scarpino,  Lisa  May  

Lovering,  Lypn  Louise 

Reyes,  Cheryl  Anne 

Marchand,  Anthony  

Stokes,  Ronald  L 

Khan,  Nisaruddin 

Galle,  James  

Scartxjrough,  Susan  A 

Leatherdale,  Laura 

Pinkerton,  Marian 

Slakie,  Christine 

Bama,  Ariene  

Friedman,  Sherry  ,... 

Buono,  Donna  

Bums,  Margaret  

Ganwood,  Donna 

Wells,  Alan  ....: 

Macola,  Josephine  

Amato,  Vanessa  A  

McAnaney,  Susan  M 

Greene,  Liza 

Ilgenfritz,  Geraldine  

Yule.  Rol)ert  C  

Chavanon,  Bemadette  

Zihala,  Teresa  

Hamm,  Carrie ^.... 

Ameson,  Victoria , 

Fitter,  Patrick  Arthur 

Murawaski,  Constance  Rambo 

Polk.  Alvin  L  

Dressier,  Tammy  Kephart 

Borowksi,  Donna  M 

Barr,  Reid  E  

Dpiinish,  llona  J , 

WooWridge,  Judith  

Morton,  James  D 

Kames,  Joyce  E 

Lynn,  Ellen  Katz 

Hentz,  Clark  B 


t 


CO 


Northglenn, 

Clinton,  lA  

Bettendorf,  I A 

Bakersfield,  CA  ., 
Anchorage,  AK  ... 
Vancouver,  WA  ., 

Glendale,  AZ 

North  Las  Vegas, 


NV 


Salt  Lake  City,  UT 


Sullivan,  NH  

Moultonborough,  NH 

Dorchester,  MA 

Tilton,  NH  

Rochester,  NH  

Randolph,  MA 

Winthrop,  MA  

Hamilton,  MA  

South  Hamilton,  MA 

Pownal,  VT 

Bangor,  ME  

West  Springfield,  MA  

New  Bedford,  MA  

New  Bedford,  MA  

Wales,  MA  

Wollaston,  MA 

Warren,  Rl  

Winooski,  VT 

White  River  Junction,  VT 

Hooksett,  NH  

Enfield,  NH „ 

Wilder,  NH  

Manchester,  NH  

Weare,  NH  

Manchester,  NH  

Basking  Ridge,  NJ  

Long  Branch,  NJ 

Clean,  NY  

Hackensack,  NJ 

Rochester,  NY  

Wrightstown,  NJ 

Riverton,  NJ  

Willingboro,  NJ 

Oaklyn,  NJ  

Oak  Ridge,  NJ  

Marlton,  NJ 

Scotch  Plains,  NJ  

Lafayette,  NJ 

Edison,  NJ  

Scotch  Plains,  NJ  

N  Artington,  NJ  

Somers  Point,  NJ 

Pennsville,  NJ 

Glendora,  NJ 

Middletown,  NJ  

Berlin,  NJ  

Spotswood,  NJ 

Linden,  NJ 

Cranford,  NJ  

Brooklyn,  NY 

Horsham,  PA  ..: 

Aston,  PA  , 

Windsor,  PA 

Colorado  Springs,  CO  .... 

Strasburg,  VA  , 

Old  Forge,  PA 

Frederick,  MD  

Philadelphia,  PA  

Whitaker,  PA 

Lebanon,  PA  

Chickamauga,  GA 


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 


9/19/2003 


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
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Carr,  Dianne  F  

Adderty,  Pamela 

Gootgeld,  Donna  L 

Hanison,  Brenda  S  

Halter,  Amy  F 

Eads,  Joe  Danny 

Lewis,  Beverly  C  

Moody,  Mae  Rose 

Miller,  Sandi  Smith  

Miller,  Nissa  L  

Milton,  Donna  K  

Hernandez,  Alisha 

Nations,  Shawn  Rene  

Moore,  Suzanne  S  

Lanier,  Chris  L 

Walter,  Gregory  A  

McReynolds,  Robert  Lee  

Mustur,  Srentenija 

Fritz,  Laura  A  

Ausbom,  Rachel  Joyce  

Hendon,  Stephanie  

Moles-Miranda,  Lori  

Koppelman,  Linda  Langohr 

O'Brien,  Maureen  Mary , 

Ritchey,  Nancy  R  

Lu,  Jiade  J , 

Corbett,  Tamya  Denise  Gillespie 

Morris,  Pamela  Gwen  Gibbs 

Hann,  Stacie  Lynne 

Feltner,  Bonnie  Louise  Wyah 

Brooks,  Elizabeth  S 

Ghigliotty,  Joanna  Lynn 

Johnson,  Julie  E 

Lemieux,  Bryant  George 

Maggard,  Vickie  Lynn  

McCalister,  Valerie  

Rossi,  Cheryl  Ann  

Saunders,  James  Chalker 

Swartz,  Lila  Florence  

Tremer,  Catherine  

McDonakJ,  Anna  H  

McKee,  Michael  John 

Moriarty,  Shawn  Timothy  

Poteat,  Anthony  Paul  

Guriey,  Bradley  M 

Eustaquio,  Lena  Ignacio  

Saunders,  Thomas  M 

Fugate,  Marjorie  A  

Cecil,  Dana  Jo 

Barton,  Teresa  K 

Leudenburg,  William  A 

Myers,  Gregory  Reed 

Durrence,  Tern  Mk:helle 

Broner,  Cynthia  W 

Kennen,  James  Michael 

Cole,  Douglas  Agee  „. 

Jackson,  Dathan  Ondreal  

Zorger,  David  M 

Mercado,  Sofia  M 

Larry,  Rose  Ellen  

Mensen,  Margaret  M  

Ross,  Debrah  A .'. 

Gamer,  Helen  M  

Pavel,  Emanuela  E  

Henderson,  Cara  J 

Cole.  Angela  R 

Clark,  Audra  Kaye 

Chaparro,  Jose  A 

Carver,  Tracy  Renee 

Redman,  Dianna  L 

Walker,  Desiree  Estelle 

Ivy,  Robert  Lee 

Hill,  Linda  Marie  

Temple,  Rita  Fay 

Haney,  Nk»lle  Dauphinee  

McLarty,  Rnhard  Wayne 


Tallahassee,  FL 

Miami,  FL 

Hollywood,  FL 

Charteston,  MS  

Port  St  Lucie.  FL 

Naples,  FL  

Nashville,  TN  '. 

Lakeland,  FL 

Pensacola,  FL 

Franklin,  TN  

Clarlcsville,  TN 

Jackson,  MS  

Newhebron,  MS  

Lawrenceville,  GA 

Magnolia,  NC  

Jonesboro,  TN  

Keystone  Heights,  FL 

Santa  Cmz,  CA 

Bunnell,  FL 

Pensacola,  FL 

Indianola.  MS 

Livingston,  TN  

Vero  Beach,  FL 

Spring  Hill,  FL  

Chattanooga,  TN  

New  Yori^,  NY  

Pike  Rd,  AL 

Southside,  AL  

Brighton,  AL  

Corbin,  KY 

Clermont,  FL  

Ocklawaha,  FL 

Port  St  Joe,  FL  

Tampa,  FL  

Olive  Hill,  KY 

Lakeland,  FL 

Royal  Palm  Beach,  FL 
Keystone  Heights,  FL 

Tallahassee,  FL  

Pensacola,  FL 

Daytona,  FL  

Winter  Springs,  FL 

Jacksonville,  FL 

Silver  Springs,  FL  

Oak  Ridge,  TN  

Miami,  FL  

Casselbeny,  FL  

Ferguson,  KY 

Philpot,  KY  

Flemingsburg,  KY  

Cartisle,  KY  

Crestview,  FL 

McGregor.  TX  

Columbus,  OH  

Cleveland,  OH  

Traverse  City.  Ml  

Belleville,  IL 

Godfrey,  IL  

Chicago,  IL , 

Jackson,  MS  

Belleville,  IL 

Chk»go,  IL 

Summit  Argo.  IL 

Lake  Zurich,  IL 

East  Peoria,  IL 

Maywood,  IL  , 

Sterling,  IL 

Chkago,  IL 

Parte  Forest,  IL 

Port  Byron,  IL 

Frankfort,  KY 

San  Antonio,  TX  

Denton,  TX 

Dallas,  TX  

Dallas,  TX  

Longview,  TX  


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19A2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19^2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19^2003 
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McWilliams,  David  J  ....,.., 

Holt,  Betty  Irene  .?. 

Smith,  Detra  Leana  

Dewindt-Harris,  Lorraine  Barbara  

McByrde,  Martha  Ann  

Roach,  Brenda  Maye  Hightower 

Haynes,  RhornJa  Lynn  Johnson  Sweeney 

Hunt,  Doris  Jean  Duty 

Ball,  Lisa  An  

Homak,  Eric  A 

Parcel,  Troy  Ross  

Ketchum,  Carol  Lynn  

Hanson,  Cathy  Jean  

Muth,  Kimberly  Ann 

Fields,  Kerry  Lynn 

Cormier,  Larry  J  

Rimpley,  Shanna  V'Ann  

Jordan,  Nicole  Collette 

Miller,  Regina  Sue '. 

DuPuy,  Cynthia  A , 

Chartes,  Christopher  M  

Spenler,  Laurie  D  

Cardwell.  Monte  

Pickard,  Roland  Douglas  

Jones,  Carol  J  

Chambers,  Marcia 

Hollinger,  Mark  A  

Byland,  Karen  Mae 

Dotson,  Violet  Carter 

Rutledge,  Valerie 

Mendoza,  Serafin  Perez  .; 

Dye,  Richard  B „ 

Mann,  Peter  Michael  

Price,  Charies  Lyman 

Agular,  Nancy  Leigh 

Carty,  Theophile 

Figueroa,  Abraham  Jose 

Hilde,  Reuben  L  Jr 

Sison,  Renato  Femandez 

Santos,  Enriqueta 

Heaiy,  Bridget  Anne  

Christiansen,  Nancy  A  

Castorina,  Cyndi  Ann  ....„ 

Rogers,  Kathleen  JoAnn  

Doran,  Andrew  J.  Connick „ 

Rech,  Geraldine  Alice  .-... 

Wooley,  Johnny  R.  II 

Cho,  Nam  Kyung 

Tager,  Robert 

Griffin,  Anissa  C  


Oklahoma  City,  OK  ... 

N.  Little  Rock,  AR  

Sherman,  TX 

Lamarque,  TX  

West  Memphis,  AR  ... 

Pearcy,  AR 

Hennitage,  AR  

Batesville,  AR 

Wichita,  KS  

Denver,  CO 

Springfield,  MO 

Peyton,  Co  

Grand  Junction,  CO  .. 

Aurora,  CO 

Lakewood,  CO 

Pueblo  West,  CO 

Montrose,  CO  

St.  George,  UT  

Lacygne,  KS  

Adel,  lA  

Salina,  KS  

Iowa  City,  lA  

Salina,  KS  

Salida,  CO  

Bonne  Terre,  MO 

St.  Louis,  MO 

Springfield,  MO  

Moberty,  MO  

San  Francisco,  CA  .... 

Modesto,  CA  

Newark,  CA 

Half  Moon  Bay,  CA  ... 

Crescent  City,  CA  

San  Francisco,  CA  .... 

Boise,  ID  

Los  Angeles,  CA 

Tucson,  AZ  

Whittier,  CA 

Riverside,  CA 

Rosemead,  CA  ......... 

Azusa,  CA 

Tucson,  AZ  

Whittier,  CA 

Long  Beach,  CA  

Ingiewood,  CA  

Riverside,  CA  

Long  Beach,  CA  

Los  Angeles,  CA 

North  Hollywood,  CA 
Surprise,  AZ 


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 


Federal/State  Exclusion/Suspension 


Auktva,  Zlnaida 

Henderickson,  C.  Gregory 
Pioneer  Drug  Inc  


Forest  Hills,  NY 

Parshall,  ND 

Parshall,  ND 


9/19/2003 
9/19/2003 
9/19/2003 


Fraud/Kickbacks 


Batoff,  Stephen  B  .. 
Rodell,  Calvin  A  .... 
Bajwa,  Ahsan  Klim 


Yardley.  PA 

Stone  Mountain,  GA 
Fresno 


Owned/Cor  trolled  by  Convicted  EntKies 


Dyersburg  Minor  Medical  Clinic 

Oyersburg  Children's  Clinic  PC  

John  R.  Minarcik,  MD,  SC  

U.S.  International  Healtticare , 

Aris  MedKal  Equipment  Corp  

Drake's  Prescription  Center 

C.  Philip  Colosimo,  PHD  &  Associates,  Ltd 


Dyersburg,  TN  .. 
Dyersburg,  TN  .. 
Vero  Beach,  FL  . 
New  Yori<,  NY  ... 
Tallahassee,  FL 

Casper,  WY  

Las  Vegas,  NV  .. 


D  ifault  on  Heal  Loan 


Fluck,  Dennis  W  .. 
Lumpkins,  Lola  R 


Breinigsville,  PA 
Chicago,  IL 


1/30/2003 
9/19/2003 
5/16/2003 


9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 
9/19/2003 


9/19/2003 
9/19/2003 
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Glover,  Geraldine  M 


Cleveland  Heights,  OH 


8/20/2003 


Dated:  September  2,  2003. 

Katherine  B.  Petrowski, 

Director,  Exclusions  Staff,  Office  of  Inspector 
General. 

[FR  Doc.  03-23638  Filed  9-16-03;  8:45  am] 

BILLING  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cmiter  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Biomedical  Research  Technology. 

Date:  September  25,  2003. 

Time:  8  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda.  MD  20817. 

Contact  Person:  Marc  Rigas,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  For  Research 
Resources/NIH,  One  Democracy  Plaza,  6701 
Democracy  Boulevard,  RM.  1080.  MSC  4874, 
Bethesda,  MD  20892-4874,  (301)  435-0806, 
rigasm@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Compcirative  Medicine  Review  Committee. 

Date:  October  7-8,  2003. 

Open:  October  7,  2003,  8  a.m.  to  8:30  a.m. 


Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Hilton  Silver  Spring,  8727  Colesville 
Road,  Silver  Spring,  MD  20910. 

Closed:  October  8,  2003,  8:30  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Silver  Spring,  8727  Colesville 
Road,  Silver  Spring  MD  20910. 

Contact  Person:  Quo  Zhang,  MD,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Democracy  Plaza,  6701  Democracy  Blvd., 
Room  WS-1064,  10th  Floor,  Bethesda,  MD 
20814-9692,  (301)  435-0812, 
zhanggu@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389,  Research  Infrastructure, 
93.306,  93.333,  National  Institutes  of  Health, 
HHS) 

Dated:  September  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23643  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuemt  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordcmce  withihe 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel;  Program 
Project  Application  Review. 

Date:  October  3,  2003. 

Time:  1 1  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20822. 


Contact  Person:  Aftab  A.  Ansari,  Ph.D., 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research: 
National  Institutes  of  Health,  HHS) 

Dated:  September  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[PR  Doc.  03-23639  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4140-01-M   ■ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personed  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel;  NIAMS 
Program  Project  Review. 

Date:  October  2,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Aftab  A  Ansari,  Ph.D., 
Health  Scientist  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza,  Suite 
800,  Bethesda,  MD  20892.  (301)  594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 
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Dated:  September  10,  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-23640  Filed  »^16-03;  8:45  am] 
BUJJNG  CODE  4140-01-4I 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoslteletai  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Ccmunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Microarray 
Awards. 

Date:  August  21-22,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Richard  J.  Bartlett,  Ph.D., 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  September  10,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-23641  Filed  9-16-03;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMEIfIT  OF  HEALTH  AND 
HUMAN  SEf^VICES 

National  insitutes  of  Health 

National  Insitute  of  Allergy  and 
Infectious  DJseases;  Notice  of  Closed 
Meetings 


1 


Ptu-suant  t|i  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  IJ.S.C.  Appendix  2),  notice 
is  hereby  giv  jn  of  the  following 
meetings. 

The  meetii  igs  will  be  closed  to  the 
public  in  ace  ordance  with  the 
provisions  s«  t  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussio  ns  could  disclose 
confidential  rade  secrets  or  commercial 
property  sue  i  as  patentable  material, 


and  persone 


2003. 
to  5:30  p.m. 
review  and  evaluate  grant 


(Catalogue  of 
Program  Nos. 
and  Transplai^ati 
Microbiology 
Research,  National 
Dated:  Sept(  mber 


information  concerning 


individuals  i  ssociated  with  the  grant 
applications,  the  disclosuxe  of  which 
would  consti  tute  a  clearly  unwarranted 
invasion  of  p  ersonal  privacy. 

Name  of  Committee:  Allergy,  Immunology, 
and  Transplan  tation  Research  Committee. 

Date:  Octob(  r  14-15,  2003. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  -eview  and  evaluate  grant 
applications. 

P7ace:  Lath^n  Hotel,  3000  M  Street,  NW., 
Washington,  E  C  20007. 

Contact  Pen  on:  Nancy  B.  Saunders,  Ph.D., 
Executive  Seci  etary.  Division  of  Extramural 
Activities,  NL*  ID,  NIH,  Scientific  Review 
Program,  Rooii  2217,  6700-B  Rockledge 
Drive,  MSC  7616,  Bethesda,  MD  20892-7616, 
301-496-2550 ,  nsl20v@nih.gov. 

Name  of  Cot  nmittee:  National  Institute  of 
Allergy  and  In  'ectious  Diseases  Special 
Emphasis  Pani  il.  Centers  for  AIDS  Research 
(CFAR). 

Date:  October  20-21 

Time:  8:30  aim 

Agenda:  To 
applications. 

Place:  Gaith  srsburg  Marriott 
Washingtonia]  i  Center,  9751  Washingtonian 
Boulevard,  Ga  thersburg,  MD  20878. 

Contact  Per.  on:  Alec  Ritchie,  Ph.D., 
Scientific  Rev  ew  Administrator,  Scientific 
Review  Progra  m,  Division  of  Extramural 
Activities,  Nal  ional  Institutes  of  Health/ 
NIAID/DHHS,  6700  B  Rockledge  Drive,  MSC 
7616,  Bethesd  i,  MD  20892-7616,  301-^35- 
1614,  aritchie*  iniaid.nih.gov. 


1  'ederal  Domestic  Assistance 
)3.855,  Allergy,  Immunology, 

ion  Research;  93.856, 
I  ind  Infectious  Diseases 

Institutes  of  Health,  HHS) 
10.  2003. 


LaVeme  Y.  St  ingfield. 

Director,  Offic  i  of  Federal  Advisory 
Committee  Po  icy. 

[FR  Doc.  03-2  J642  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  41  40-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  AIDS  Research 
Advisory  Committee,  NIAID,  September 
29,  2003, 1  p.m.  to  September  30,  2003, 
3  p.m.,  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  D,  Bethesda,  MD, 
20892  which  was  published  in  the 
Federal  Register  on  August  26,  2003, 
68FRN165  page  51290. 

The  meeting  will  be  held  only  on 
September  29,  from  1  p.m.  to  8:30  p.m. 
in  Conference  Room  E1/E2,  Natcher 
Building.  It  will  not  continue  on 
September  30.  The  meeting  is  open  to 
the  public. 

Dated:  September  10,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory , 
Committee  Policy. 

[FR  Doc.  03-23644  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimsetors,  NIDCD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
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constitute  a  clearly  unwarranted 
invasion  of  personnel  privacy. 

Name  of  Committee:  Board  of  ScientiSc 
Counselors,  NIDCD.  a 

Date:  October  24,  2003. 

Open:  7:30  a.m.  to  8  a.m. 

Agenda:  Reports  from  Institute  Staff. 

Place:  National  Institutes  of  Health,  5 
Research  Court,  Rockville,  MD  20850. 

Closed:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

P7ace;  National  Institutes  of  Health,  5 
Research  Coiut,  Rockville,  MD  20850. 

Contact  Person:  Robert  J.  Wenthold,  Ph.D., 
Director,  Division  of  Intramural  Research, 
National  Institute  on  Deafriess  and  Other 
Conununication  Disorders,  5  Research  Court, 
Room  2B28,  Rockville,  MD  20852,  301-402— 
2829. 

In  the  interest  of  security,  NIK  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  September  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23646  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Commimication 
Disorders  Review  Committee. 
Date:  October  22-23,  2003. 
Time:  8  a.m  to  5  p.m. 


Agenda:  To  review  tmd  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Melissa  J.  Stick,  Ph.D. 
MPH,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NIDCD/NIH,  6120 
Executive  Blvd.,  Bethesda,  MD  20892,  301- 
496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  September  10,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23647  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  41«MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Ctosed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial, 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Muscular 
Disdtders  Review  Meeting. 

Date:  October  30-31,  2003.   - 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Aftab  A.  Ansari,  Ph.D., 
Scientific  Review  Administrator,  Grants 
Review  Branch,  NIAMS,  NTH,  6701 
Democracy  Plaza,  Bethesda,  MD  20892,  301 
594-4952,  ansarai@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  September  20,  2003. 
LaVenw  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23648  Filed  ^16-03;  8:45  am] 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nattonal  Institute  of  Mental  Health; 
Nottee  of  Ck>sed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  T23 
Reviews  for  Service  &  Epidemiology 
Applications. 

Date:  October  9,  2003. 

Time:  10  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace;  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852.     " 

Contact  Person:  Martha  Ann  Carey,  Ph.D., 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center.  6001  Executive  Blvd., 
Room  6151.  MSC  9608,  Bethesda.  MD  20892- 
9608,  301-443-1606,  mccarey@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group, 
Interventions  Research  Review  Conunittee. 

Date:  October  14-15,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. . 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washingotn,  DC  20037. 

Contact  Person:  David  I.  Sommers,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470, 
dsommers@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Emphasis  Panel,  Child  and 
Adolescent  Interventions. 

Date:  October  27,  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel.  2033  M  Street, 
NW.,  Washington,  DC  20036. 

-  Contact  Person:  Danyelle  Sterling,  Grants 
Technical  Assistant,  Division  of  Extramural 
Activities,  National  Institute  of  Mental 
Health,  NIH.  6001  Executive  Boulevard. 
Room  6154F,  MSC9606,  Bethesda,  MD 
20892-9606, 301-443-8188, 
dsterlin@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93»242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award, 
93.282.  Mental  Health  National  Service 
Awards  for  Research  Training,  National 
Institutes  of  Health,  HHS) 

Dated:  September  20,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory       » 
Committee  Policy. 
(FR  Doc.  03-23649  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPAf^TMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Rtoetlng 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Allergy  and  Infectious  Diseases  Council, 
September  29,  2003,  8:30  a.m.  to 
September  30,  2003  5  p.m..  National 
Institutes  of  Health,  Natcher  Building, 
45  Center  Drive,  Conference  Room  A, 
Bethesda,  MD,  20892  which  v\ras 
published  in  the  Federal  Register  on 
August  26,  2003,  66  FR  165  page  51284. 

The  open  portion  of  the  meeting  will 
be  held  only  on  September  29  from  1 
p.m.  to  8:30  p.m.  The  meeting  is 
partially  closed  to  the  public. 

Dated:  September  10,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23650  Filed  9-16-03;  8:45  am] 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  InstHute  of  Arthritis  and 
Musculoskeletal  and  SIcin  Diseases; 
Notice  of  Closed  Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 


is  hereby  giv  m  of  the  following 
meeting. 

The  meeting 
public  in 
provisions 
552b(c)(4) 
as  amended, 
the  discussions 
confidential 


ace  ordance 
s«t 
and 


property  sucli 
and  persona] 
individuals 
applications 
would  constitute 
invasion  of 


will  be  closed  to  the 

with  the 
forth  in  sections 
552b(c)(6),  Title  5  U.S.C, 
The  grant  applications  and 

could  disclose 
rade  secrets  or  commercial 
as  patentable  material, 
information  concerning 
^sociated  with  the  grant 
the  disclosure  of  which 
a  clearly  unwarranted 
piersonal  privacy. 


Name  of  Committee 
Arthritis  and 
Diseases  Spec 
Mechanisms 
Grants. 

Date:  Octob( 

Time:  9  a.m 

Agenda:  To 
applications. 

Place:  National 
Democracy 
Boulevard,  Beihesda 

Contact  Pen  on 
Scientific  Revi  bw 
Institute  of  Ar  hritis 
Skin  Diseases, 
6701  Democra  ;y 
MD  20892 


National  Institute  of 
Hlusculoskeletal  and  Skin 

1  Emphasis  Panel,  Molecular 
I^Bview  of  Research  Project 

r  21,  2003. 

to  12:30  p.m. 

■eview  and  evaluate  grant 


(301) 


Institutes  of  Health,  One 
,6701  Democracy 

MD  20892. 
;  Teresa  Nesbitt,  Ph.D., 
Administrator,  National 
and  Musculoskeletal  and 
National  Institutes  of  Health, 
Blvd.,  Suite  800,  Bethesda, 
594-4958. 


(Catalogue  of 
Program  Nos. 
Musculoskelel  i\ 
National  InsUt  ites 

Dated:  Sept«  mber 
LaVeme  Y.  St  ingfield 
Director,  Offi 
Committee 
[FR  Doc.  03-: 

BILUNG  CODE  4litO-01-M 


I  ederal  Domestic  Assistance 
13.846,  Arthritis, 
and  Skin  Diseases  Research, 
of  Health,  HHS) 

10,  2003. 


■JlO! 


?  Po,  icy. 


of  Federal  Advisory 

Filed  9-16-03;  8:45  am] 


2  1651 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Cl<  ised  Meetings 

Pursuant  t )  section  10(d)  of  the 
Federal  Adv:  sory  Committee  Act,  as 
amended  (5   J.S.C.  appendix  2),  notice 
is  hereby  giv  m  of  the  following 
meetings. 

The  meetii  igs  will  be  closed  to  the 
public  in  ace  ordance  with  the 
provisions  s<  t  forth  in  sections 
552b(c)(4)  ar  d  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussic  ns  could  disclose 
confidential  xade  secrets  or  commercial 
property  sue  i  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applicationsi  the  disclosure  of  which 
would  const  tute  a  clearly  unwarranted 
invasion  of  p  ersonal  privacy. 


Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Health 
Services  Research  Subcommittee. 

Date:  October  7-8,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(303)  435-1433. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Treatment 
Research  Subcommittee. 

Date:  October  7-8,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Kesinee  Nimit,  MD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
NIH,  DHHS,  Neuroscience  Center,  Rm.  3158, 
MSC  9547,  6001  Executive  Boulevard, 
Bethesda,  MD  20892-9547,  (301)  435-1432. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  NIDA- 
E/F  COL. 

Date:  October  7,  2003. 

Tiiije:  1  p.m.  to  4  p.m. 
.  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mark  R.  Green,  PhD., 
Chief,  CEASRB,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Room  3158,  MSC 
9547,  6001  Executive  Boulevard,  Bethesda, 
MD  20892-9547,  (301)  435-1431. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group, 
Medication  Development  Research 
Subcommittee. 

Date:  October  20,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Khursheed  Asghar,  PhD, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6100  Executive  Boulevard,  Room  3158,  Msc 
9547,  Bethesda,  MD  20892-9547,  (301)  443- 
2755. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Medications  Development  Research. 

Date:  October  20,  2003. 

Time:  4:15  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Federal  Register /Vol.  68,  No.  180 /Wednesday,  September  17.  2003 /Notices 


54479 


Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Rita  Liu,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6100 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda.  MD  20892-9547,  (301)  435-1388. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Training 
and  Career  Development  Subcommittee. 

Date:  November  4-6,  2003. 

rime:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mark  Swieter,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1389. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development 
Subcommittee. 

Date:  November  5,  2003. 

Time:  6:30  p.m.  to  8:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Eliane  Lazar- Wesley,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institute  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)451-4530. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Center 
Review  Committee. 

Date:  November  18-19,  2003. 

rime:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Cailton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Rita  Liu,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547.  (301)  435-1388. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  September  10,  2003. 
La  Verne  Y.  Stringfi  ^Id, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23652  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  iO(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIAMS. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Arthritis  and 
Musculoskeletcd  and  Skin  Diseases, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clejuly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIAMS. 

Date:  October  2-3,  2003. 

Time:  October  2,  2003,  6  p.m.  to  recess. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Time:  October  3,  2003,  9^.m.  to  10:45  a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive;  Room  4C32, 
Bethesda,  MD  20892. 

Time:  October  3,  2003, 11  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  50.  Room  1327,  Bethesda,  MD 
20892. 

Contact  Person:  Peter  E.  Lipsky,  MD, 
Scientific  Director,  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases.  Bldg.  10;  Room  9N228,  Bethesda, 
MD  20892,  (301)  496-2612. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  September  10,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-23653  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS  9 
30 1:  Shared  Instrumentation. 

Date:  September  25.  2003. 

Time:  8  a.m.  to  12:01  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124. 
MSC  7854,  Bethesda.  MD  20892.  (301)  435- 
1177,  bunnQgb@csr.nih.gov. 

This  notice  is  being  published  less  than  \i 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  review  and  funding 
cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS  9 
50  R:  Biomedical  Informatics. 

ZJate:  September  25-26,  2003. 

Time:  1  p.m.  to  5:01  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854,  Bethesda.  MD  20892,  (301)  435- 
1177,  bunnagb@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  review  and  funding 
cycle. 

Name  of  Committee:  Biology  of 
Development  and  Aging  Integrated  Review 
Group  International  and  Cooperative  Projects 
1  Study  Section. 

Date:  October  9-10,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW..  Washington,  DC  20036. 
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Contact  Person:  Sandy  Warren,  DMD, 
MPH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
faistitutes  of  Health,  6701  Rockledge  Drive, 
Room  5124,  MSC  7840.  Bethesda,  MD  20892, 
(301)  435-1019.  ivamBns@csr.ni7j.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS2. 
(30 1)  Shared  Instrumentation. 

Date:  October  10,  2003. 

Time:  8:30  a.m.  to  3  p.m.     - 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Terrace,  Chevy  Chase.  MD  20815. 

Contact  Person:  Prabha  L.  Atreya,  Ph.D., 
Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5156,  MSC  7842,  Bethesda,  MD  20892, 
(301)  435-«367,  atreyap@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Malaria 
Transmission. 

Date:  October  14,  2003.     " 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and'evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Marian  Wachtel,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3208, 
MSC  7858.  Bethesda,  MD  20892,  (301)  435- 
1148,  wachtelm@csr.nih.gqv. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  CDP 
01:  Chemo/Dietary  Prevention. 

Date;  October  15-17,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Neal  B.  West,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2114, 
MSC  7864,  Bethesda,  MD  20892-7808,  (301) 
43&-2633,  westnea@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
•  Review  Special  Emphasis  Panel  Fellowship 
Review:  Sensory  and  Motor  Systems 
Physiology. 

Date:  October  15,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Wace:  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  John  Bishop,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Genes  in 
Tumor  Pathogenesis. 

Date;  Octobisr  16-17.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Riti-Carlton  Hotel.  1700  Tysons 
Boulevard,  i^cLean,  VA  22102. 

Contact  Person:  Elaine  Sierra-Rivera,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6184, 
MSC  7804,  iethesda.  MD  20892,  (301)  435- 
1179,  riverate@csr.nih.gov. 

Name  ofqommittee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS  9 
10  B:  Small  business:  Biomedical 
Informatics. 

Date:  Octc  ber  16-17,  2003. 

Time:  8  a.i  n.  to  5  p.m. 

Agenda:  1  a  review  and  evaluate  grant 
applications 

Place:  Hys  It  Regency  Bethesda,  One 
Bethesda  M(  tro  Center,  7400  Wisconsin 
Avenue,  Bet  lesda,  MD  20814. 

Contact  P<  rson;  Bill  Bunnag,  Ph.D., 
Scientific  Re  dew  Administrator,  Center  for 
Scientific  Re  new.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854,  qethesda,  MD  20892,  (301)  435- 
1177,  bunnc^b@csr.nih.gov. 

Name  of  C  ommittee:  Molecular,  Cellular 
and  Develop  nental  Neuroscience  Integrated 
Review  Grou  p.  Neurotransporters,  Receptors, 
and  Calcium  Signaling  Study  Section. 
Neutrotrans{  orters.  Receptors,  Channels,  and 
Calcium  Sigi  aling. 

Date:  Octo  )er  16-17,  2003.    • 

Time:  8  a.i  i.  to  5  p.m. 

Agenda:  T  >  review  and  evaluate  grant 
applications. 

Place:  Mel  ose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  V  ashington,  DC  20037. 

Contact  Pe  rson:  Peter  B.  Guthrie,  Ph.D., 
Ph.D.,  ScienI  ific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4142,  |1SC  7850,  Bethesda,  MD  20892, 
(301)  435-12^9,  guthriep@csr.nih.gov. 

Name  of  Committee:  Risk,  Prevention  and 
Health  Beha\  ior  Integrated  Review  Group 
Psychosocial  Development,  Risk  and 
Prevention  S  udy  Section. 

Date:  Octol  ler  16-17,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  T«  review  and  evaluate  grant 
applications. 

Place:  Hot«  1  Washington,  Pennsylvania 
Ave  at  15th  S  treet,  NW„  Washington,  DC 
20004. 

Contact  Pe  son:  Victoria  S.  Levin,  MSW, 
Scientific  Rei  lew  Administrator,  Center  for 
Scientific  Rei  iew.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7848,  B  ithesda.  MD  20892,  (301)  435- 
0912,  levinv^  csr.nih.gov. 

Name  ofC(  mmittee:  Center  for  Scientific 
Review  Sped  al  Emphasis  Panel  ZRGl  SSSW 
50R:PA02-125:  Bioengineering 
Nanotechnoh  igy  Initiative. 

Date:  Octol  er  17,  2003. 

rime:  3  p.n  i.  to  3:30  p.m.. 

Agenda:  Tc  review  and  evaluate  grant 
applications. 

Place:  Holi  lay  Inn  Select  Bethesda,  8120 
Wisconsin  Al  e.,  Bethesda,  MD  20814. 

Contact  Pe\  son:  Berhouz  Shabestari,  Ph.D., 
Scientific  Rei  iew  Administrator,  Center  for 
Scientific  Rei  iew.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5106, 
MSC  7854,  Bfthesda,  MD  20892,  301-435- 
2409,  shabesi  b@csr.nih.gov. 


Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group 
Child  Psychopathology  and  Developmental 
Disabilities  Study  Section. 

Date:  October  20-21,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Fontainebleau  Hilton  Resort,  4441 
Collins  Ave.,  Miami  Beach,  FL  33140. 

Contact  Person:  Karen  Sirocco,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
0676,  siroccok@csr.nih.gov. 

Name  of  Connmittee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Anxiety 
Disorders:  Diagnostic  Issues  and  Outcomes. 

Date:  October  21,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcello,  2121  P  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Mariela  Shirley,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3148, 
MSC  7759,  Bethesda,  MD  20892,  301-435- 
3554,  shirleym@csr.nih.gov. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group  NeiuBdifferentiation, 
Plasticity,  and  Regeneration  Study  Section. 

Date:  October  22-23,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant  ; 
applications. 

Place:  Churchill  Hotel,  1914  Connecticut 
Avenue,  NW.,  Washington,  DC  20009. 

Cbntart  Person;  Joanne  T.  Fujii,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5204, 
MSC  7850,  Bethesda,  MD  20892,  301-435- 
1178,  fujiii@csr.nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group  Genome  Study 
Section. 

Date:  October  22-24,  2003. 

Time;  7:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Sally  Ann  Amero,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206, 
MSC  7890,  Bethesda,  MD  20892-7890,  301- 
435-1159,  ameros@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group  Biochemistry  Study 
Section. 

Date:  October  23-24,  2003. 

rime;  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Michael  M.  Sveda,  Ph.D., 
Scientific  Review  Administrator, 
Biochemistry  Study  Section,  Biochemical 
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Sciences  IRG,  6701  Rockledge  Ehive,  Room 
5152,  MSC  7842,  Bethesda,  MD  20892,  301- 
451-3565,  svedain@csr.nih.gov. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Virology  Study  Section. 

Date:  October  23-24,  2003. 

rime;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Joanna  M.  Pyper,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3198, 
MSC  7808,  Bethesda,  MD  20892,  301-435- 
1151,  p>73er@csr.ni7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Cancer 
Biomarkers  Review  Meeting 

Date:  October  26-28,  2003. 

rime;  6:30  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Churchill  Hotel,  1914  Connecticut 
Avenue,  NW.,  Washington,  DC  20009. 

Contact  Person:  Mary  Bell,  Ph.D.,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6188,  MSC  7804, 
Bethesda,  MD  20892,  301-451-8754, 
be/7mar@csr.ni/i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 


Dated:  September  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23645  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  1440-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  sximmary  of 
information  collection  requests  under 
OKfB  review,  in  compliance  vnth  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Identifying  Best  Practice  Models  of 
Mental  Health  and  Substance  Abuse 
Services  for  Homeless  Adolescents, 
Runaway,  and  Throwaway  Youth — 
New — ^This  is  a  project  of  SAMHSA's 
Center  for  Mental  Health  Services 
(CMHS).  The  first  stage  of  this  study 
will  involve  the  compilation  of  a 
directory  of  agencies  providing  services 
to  homeless,  runaway  and  throwaway 
youth  across  the  nation.  The  directory 
will  be  developed  using  published 


information  and  information  on  the 
internet  about  agencies  providing 
services  to  these  youth.  This 
information  will  be  summarized  and 
will  be  e-mailedymailed  to  the  agency 
with  a  request  that  they  <:ompiete  or 
correct  information  as  appropriate.  The 
agency  will  be  asked  to  e-mail/mail  back 
their  completed/revised  form;  as 
necessary,  agencies  will  be  telephoned 
to  complete  or  correct  information. 

From  this  universe  of  service 
providers,  a  probability  sample  of 
approximately  52  providers  will  be 
selected  to  receive  a  site  visit.  During 
the  site  visit,  information  will  be 
collected  from  the  facility  director  or  a 
designee  about  the  staff  [e.g.,  ntunber 
and  training),  characteristics  of  the 
target  service  population,  and  services 
provided.  In  addition,  at  each  site  a 
sample  of  approximately  20  youth  (age 
12-21  years  of  age  who  are  homeless, 
runaway,  or  thrownaway)  will  be 
selected  for  interview.  A  site  designee 
will  be  asked  to  be  present  during  the 
administration  of  the  youth  informed 
consents.  The  results  of  this  study  will 
provide  CMHS,  policy  makers,  and 
service  providers  with  a  better 
understanding  of  the  health  problems 
and  needs  of  youth,  the  availability  of 
services  to  the  youth,  their  service 
utilization,  and  practices  associated  . 
with  positive  engagement  and  response 
to  treatment. 

Total  response  burden  for  this  project 
is  summarized  in  the  following  table. 


Form  name 


No.  of 
respondents 


Responses 
/respondent 


Hours/ 
response 


Total  response 
txiFden  (hours) 


Directory*: 

Near  complete  

Partial  complete 

Incomplete  

Health/Police  Department  Calls: 

Certainty  PSUs  

Non-Certainty  PSUs  

Provider  Survey  

Youth  Survey  

Total  


336 

59 

105 

loe 

106 

52 

950 

1,660 


0.25 
0.33 
0.50 

0.25 
0.25 
1.00 
0.75 


04. 

19 
S3 

26 
27 

52 
713 
974 


*  Burden  will  vary  according  to  the  extent  of  information  about  the  program  that  is  availat>le  from  Web  sites  or  other  puijiicly  available 
information. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  OMB's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 


submit  comments  by  fax  to:  202-395- 
6974. 

Dated:  September  10,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  SAMHSA. 
[FR  Doc.  03-23675  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4162r20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtfi 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB  ' 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  siunmary  of 
information  collection  requests  under 
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OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Opioid  Treatment  Program 
Accreditation  Evaluation — New — The 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA), 
Center  for  Substance  Abuse  Treatment 
(CSAT),  Division  of  Pharmacologic 
Therapies  PPT),  is  evaluating  the  new 
system  of  opioid  treatment  program 
(OTP)  regulation,  which  relies  on 
accreditation  by  independent 
organizations  approved  by  CSAT.  This 
replaces  the  former  system  of  regulation 
by  the  Food  and  Drug  Administration 
(FDA).  Effective  May  18,  2001. 
SAMHSA  and  CSAT,  in  conjimction 
with  the  FDA  and  other  Federal 
agencies,  issued  "final  regulations  for 
the  use  of  narcotic  drugs  in  maintenance 
and  detoxification  treatment  of  opioid 
addiction,"  42  CFR  part  8.  To  date, 
SAMHSA  has  approved  five 
.  organizations  to  provide  accreditation  to 
or  conduct  accreditation  surveys  of 
programs  that  use  methadone  and  other 
approved  medications  to  treat  opioid 
addiction:  (1)  The  Commission  on 
Accreditation  of  Rehabilitation 
Facihties  (CARF),  (2)  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO),  (3) 
the  Council  on  Accreditation  for 
Children  and  Family  Services  (COA),  t4) 
the  State  of  Washington  Department  of 
Health  and  Human  Services,  Division  of 
Alcohol  and  Substance  Abuse,  and  (5) 
the  Missouri  Department  of  Mental 
Health,  Division  of  Alcohol  and  Drug 
Abuse.  The  shift  to  an  accreditation 
approach  is  expected  to  improve  the 
quality  of,  and  access  to,  OTPs. 

An  earlier,  related  study,  conducted 
prior  to  accreditation,  examined  the 
experience  of  a  pilot  group  of  OTPs 
imdergoing  the  accreditation  process 
with  extensive  technical  assistance 
provided  through  CSAT.  Now  that 
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Form 


accreditatio  a  has  become  mandatory, 
the  current  $tudy  will  assess  its  impact 
on  OTPs,  ai^d  the  field  of  substance 
abuse  treatment  at  a  critical  beginning 
phase.         I 

The  primiry  purposes  of  the  proposed 
OTP  Accreditation  Evaluation  are  to 
assess  the  accreditation  process  and  its 
cost  and  imfaact,  and  to  provide  input  to 
CSAT  concaming  how  the  process 
might  be  inmroved.  Specifically,  the 
OTP  AccrecBtation  Evaluation  will 
examine:  (11  Processes,  barriers,  and 
costs  associated  with  accreditation,  (2) 
administratijve  and  clinical  impacts,  (3) 
cost  to  the  federal  government  for 
national  imalementation  of  the  new 
regulations.Tand  (4)  potential  policy 
changes  affecting  the  accreditation- 
based  oversight  system. 

The  evalu  ition  will  be  accomplished 
by  secondar  r  analysis  of  existing  data  as 
well  as  by  c(  illecting  data  before  and 
after  accredi  tation,  ftx)m  different 
sources  and  using  several  different  data 
collection  m  Bthods.  Given  the  great 
diversity  of :  his  relatively  small  body  of 
programs,  the  first  data  collection  effort 
involves  adr  linistering  a  questionnaire 
to  all  OTPs.  The  questionnaire  is 
intended  to  i  (licit  information  about  the 
resources  prbgrams  need  to  prepare  for 
accreditation  and  undergo  the 
accreditation  survey;  services  provided; 
the  costs  of  providing  these  services; 
and  staff  perceptions  of  the 
accreditation  process.  Three  versions  of 
the  question  laire  will  be  used  to 
accommodal  e  OTPs'  accreditation 
survey  sche(  ules:  A  pre-accreditation 
questionnaii  s,  a  post-accreditation 
questionnaii  3,  and  a  post-only 
accreditatioi  questionnaire.  All  OTPs 
will  receive  one  or  two  questionnaires, 
depending  o  i  their  accreditation  survey 
status.  OTPs  that  have  not  undergone  an 
accreditatioi  survey  at  the  start  of  data 
collection  w  11  receive  a  pre- 
accreditatioi  questionnaire.  These  OTPs 
will  also  rec(  live  a  post-accreditation 
questionnaii  j  six  months  after  their 


Seif-administered  Pre-Accreditation  questionnaire*  

SeW-administered  Post-Accreditation  questionnaire* 

Self-administered  Post-Accreditation-Only 

questionnaire* ., 

Activity  logs '. 

Activity  summary  wottoheet  

Service  resource  log  

Chart  abstraction  (OTP  staff  ^xm  spent  pulling  charts. 

etc.) 

Patient  questionnaire 

OTP/community  organization  staff  interview  

SMA  interview „ 

Total : 

2-year  Annual  Average 


accreditation  survey.  OTPs  that  have 
been  accredited  for  less  than  four 
months  at  the  start  of  data  collection 
will  receive  a  post-only  questionnaire 
and  a  post-accreditation  questiormaire 
at  six  months  after  their  accreditation 
survey.  OTPs  that  have  been  accredited 
for  more  than  four  months  at  the  start 
of  data  collection  will  receive  a  post- 
only  questionnaire. 

In  addition  to  the  OTP  survey,  data 
will  be  obtained  from  existing  sources 
including  SAMHSA  surveys  such  as  the 
National  Survey  of  Substance  Abuse 
Treatment  Services  (N-SSATS)  and  the 
Treatment  Episode  Data  Set  (TEDS). 
These  will  provide  an  historical 
perspective  on  opioid  treatment  services 
and  insight  regarding  the  extent  of 
opioid  addiction  service  episodes. 
Information  ft'om  the  questionnaire 
administered  to  all  OTPs  will  be 
supplemented  and  validated  by  more 
intensive  data  collection  to  be 
conducted  with  a  small  sample  of  OTPs, 
stratifying  on  factors  determined  by  the 
earlier  study  to  be  related  to  OTPs' 
accreditation  experience.  Data  will  be 
collected  from  the  smaller  sample  of 
OTPs  through  several  means  over  a 
period  up  to  one  year  per  program  (six 
months  before  and  six  months  after  an 
accreditation  siuvey):  (1)  A 
questionnaire  administered  on-site  to 
patients  to  obtain  patient  perceptions 
about  accreditation  and  level  of 
satisfaction,  (2)  chart  abstraction  by 
contractor  staff  of  limited  patient 
outcomes  data,  (3)  activity  logs  to 
capture  the  amoxmt  of  OTP  staff  time 
spent  by  OTP  staff  in  various  broad 
activities,  and  (4)  interviews  with  OTP 
staff  and  related  community 
organizations  and  with  a  sample  of 
current  patients  concerning  their 
perceptions  and  experience. 

The  estimated  response  burden  for  the 
proposed  OTP  accreditation  evaluation 
over  a  period  of  two  years  is 
summarized  below. 


Nufnber  of 
respondents 


400 
750 

700 

420 

60 

60 

60 

3600 

540 

48 


6638 
3319 


Responses/ 
respondent 


1 
1 

1 
213 
36 
1.5 

1.5 
1 

1.5 
1 


Total 
responses 


400 
750 

700 

89460 

2160 

90 

90 

3600 

810 

48 


94508 
47524 


Hours/ 
response 


1.5 
1.5 

1.5 
.1 
1 
10 

1 
.25 
.75 
.5 


Total  hour 
burden 


600 
1125 

1050 

8946 

2160 

900 

90 
900 
608 

24 


16403 
8202 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg,  Hvunan  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  0MB 's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Posted 
Service,  respondents  are  encoiu^ged  to 
submit  comments  by  fax  to:  202-395— 
6974. 

Dated:  September  10,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  SAhOISA. 
[FR  Doc.  03-23678  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

Homeland  Security  Advisory  Council 

agency:  Office  of  the  Secretary, 
Department  of  Homelcind  Security. 
ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  The  Homeland  Security 
Advisory  Council  (HSAC)  will  hold  its 
next  meeting  in  Detroit,  MI  on  October 
3,  2003.  The  HSAC  will  meet  for  the 
piuposes  of:  (1)  Welcoming  and 
swearing  in  new  members  of  the  HSAC; 
(2)  discussing  cmrent  HSAC  projects, 
including  a  proposed  Homeland 
Security  award  and  the  Department  of 
Homeland  Security  (DHS)  Lexicon 
project;  (3)  touring  DHS  facilities  at  the 
United  States/Canada  border;  (4) 
receiving  briefings  from  DHS  staff  on 
Departmental  initiatives;  and  (5) 
holding  roundtable  discussions  with 
and  among  HSAC  members.  This 
meeting  will  be  partially  closed;  the 
open  portion  of  the  meeting,  for 
purposes  of  (1)  and  (2)  above  will  be 
held  in  the  Cabot  Room  of  the  Marriot 
Renaissance  Center,  Detroit,  from  9  a.m. 
to  12  p.m.  The  closed  portion  of  the 
meeting,  for  purposes  of  (4)  and  (5) 
above,  will  be  held  at  the  Marriot 
Renaissance  Center  from  12  p.m.  to  1 
p.m.  and  from  3:15  p.m.  to  5  p.m.  Due 
to  transportation  and  building  capacity 
limitations,  as  well  as  security  concerns, 
the  public  will  be  unable  to  accompany 
the  HSAC  on  the  DHS  facilities  tour. 
Public  Attendance:  Members  of  the 
public  will  be  registered  to  attend  the 
public  session  on  a  first-come,  first- 
served  basis  per  the  procedures  that 
follow.  Security  requires  that  any 
member  of  the  public  who  wishes  to 


attend  the  meeting  provide  his  or  her 
name,  social  security  nimiber  and  date 
of  birth  no  later  than  5  p.m.  e.d.t., 
Thursday,  September  25,  2003.  Please 
provide  the  required  information  to 
Mike  Miron  or  Jeff  Gaynor  of  the  HSAC 
staff,  via  e-mail  at  HSAC@dhs.gov,  or  via 
phone  at  (202)  692-4283.  Persons  with 
disabilities  who  require  special 
assistance  should  indicate  so  in  their 
admittance  request.  Photo  identification 
will  be  required  for  entry  into  the 
meeting  room,  and  everyone  in 
attendance  must  be  present  and  seated 
by  8:45  a.m. 

Basis  for  Closure:  In  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Conrnaittee  Act,  Pub.  L.  92-463,  as 
amended  (5  U.S.C.  app.  2),  the  Secretary 
has  issued  a  determination  that  portions 
of  this  HSAC  meeting  will  concern 
matters  sensitive  to  homeland  security 
within  the  meaning  of  5  U.S.C. 
552b(c)(7)  and  (c)(9)(B)  and  that, 
accordingly,  these  portions  of  the 
meeting  will  be  closed  to  the  public. 

Public  Comments:  Members  of  the 
public  who  wish  to  file  a  written 
statement  with  the  HSAC  may  do  so  by 
mail  to  Mike  Miron  at  the  following 
address:  Homeland  Security  Advisory 
Council,  Department  of  Homeland 
Security,  Washington,  DC  20528. 
Comments  may  also  be  sent  via  e-mail 
to  HSAC@dhs.gov  or  via  fax  to  (202) 
772-9718. 

Dated:  September  9,  2003. 
Tom  Ridge, 
Secretary. 

(FR  Doc.  03-23624  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  4410-10-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  N6.  FR-4815-N-72] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Submission  Requirements  for  the 
Capital  Advance  Program  Section  202/ 
811 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for, 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

This  collection  facilitates  processing 
of  all  sections  202  and  811  capital 
advance  projects  that  have  not  yet  been 


finally  closed.  Owners  who  wish  to 
partner  with  for  "profit-limited  partners 
can  participate  in  the  development  and , 
management  of  supportive  housing: 
DATES:  Comments  Due  Date:  October  17, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0470)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docvunents 
submitted  to  OMB  may  be  obtained 
through  HUD's  Information  Collection 
Budget  Tracking  System  at  http:// 
mf.hud.gov.63001/po/i/icbts/. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Submission 
Requirements  for  the  Capital  Advance 
Program  Section  202/811. 

OMB  Approval  Number:  2502-0470. 

Form  Numbers:  HUD-90163- 
CA,90164-CA.  90165-CA.  90166-CA, 


54484 


Federal  Register /Vol.  68.  No.  jso  /  Wednesday,  September  17,  2003 /Notices 


90167-CA,  90170-CA,  90171-CA, 
90176-CA.  90177-CA.  91732A-CA. 
92476A-CA,  92004-F. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
collection  facilitates  processing  of  all 
Sections  202  and  811  capital  advance 
projects  that  have  not  yet  been  finally 
closed.  Owners  who  wish  to  partner 
with  for-profit  limited  partner  can 
participate  in  the  development  and 
management  of  supportive  housing. 

Respondents:  Business  or  other  For- 
profit,  Not-for-profit  institutions. 

Frequency  of  Submission :  On 
occasion. 

Reporting  Burden:  Number  of 
Respondents  260;  Average  response  per 
respondent  9.61;  Total  annual  responses 
2,500;  Average  burden  per  response  1.93 
hrs. 
'    Total  Estimated  Burden  Hours:  4,825. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the'Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  September  11.  2003. 
Donna  L.  Eden, 

Director,  Office  Chief  Information  Officer. 
Office  of  Investments  Strategies  Policy  and 
Management. 

[FR  Doc.  03-23694  Filed  9-16-03;  8:45  am] 

BILLING  CODE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Approval  Under  the 
Paperwork  Reduction  Act;  Grant 
Agreement  and  Amendment  to  Grant 
Agreement 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (We)  has  submitted  the 
collection  of  information  listed  below  to  . 
OMB  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act.  A  copy 
of  the  information  collection 
requirement  is  included  in  this  notice. 
If  you  wish  to  obtain  copies  of  the 
proposed  information  collection 


requirement, 
explanator>' 
Service 
Clearance  Off\ 
below. 


related  forms,  or 
;naterial,  contact  the 
Infoifnation  Collection 

icer  at  the  address  listed 


DATES:  OMB 

approve  or 
collection  bu  t 
days.  Therefd 
consideratio 
be  received 
2003. 


las  up  to  60  days  to 
d  sapprove  an  information 
may  respond  after  30 
re,  to  ensure  maximum 
your  comments  should 
%  OMB  by  October  17, 


ADDRESSES:  i 
this  informal 


ubmit  your  comments  on 
on  collection  renewal  to 


the  Desk  Offi  :er  for  the  Department  of 
the  Interior  a  OMB-OIRA  via  facsimile 
or  e-mail  usii  ig  the  following  fax 
number  or  e-Jnail  address:  (202)  395- 
6566  (fax); 

OIRA_DOCKfT@omb.eop.gov  (e-mail). 
Please  provic  e  a  copy  of  your  comments 
to  the  Fish  ai  d  Wildlife  Service's 
Information  ( lollection  Clearance 
Officer,  4401  N.  Fairfax  Dr.,  MS  222 
ARLSQ,  Arlii  igton,  VA  22207;  (703) 
358-2269  (fa ;);  or 
anissa_cragh  ?ad@fws.gov  (e-mail). 
FOR  FURTHER  NFORMATION  CONTACT:  To 
request  a  cof>K'  of  the  information 
collection  rec  uest,  explanatory 
information,  )r  related  forms,  contact 
Anissa  Craghjad  at  (703)  358-2445,  or 
electronicall]  to 
anissa_cragh  iad@fvvs.gov. 

SUPPLEMENTA  ^Y  INFORMATION:  The  Office 
of  Manageme  nt  and  Budget  (OMB) 
regulations  a1  5  CFR  1320,  which 
implement  pi  ovisions  of  the  Paperwork 
Reduction  A(  t  of  1995  (44  U.S.C.  3501 
et  seq.).  require  that  interested  members 
of  the  public  md  affected  agencies  have 
an  opportune  y  to  comment  on 
information  collection  and 
recordkeepin  ;  activities  (see  5  CFR 
1320.8(d)).  Wg  have  submitted  a  request 
to  OMB  to  rei  lew  its  approval  of  the 
collection  of  i  nformation  for  the  Grant 
Agreement  ai  d  Amendment  to  Grant 
Agreement.  V  e  are  requesting  a  3-year 
term  of  appro lal  for  this  information 
collection  act  vity. 

Federal  age  acies  may  not  conduct  or 
sponsor,  and  i  person  is  not  required  to 
respond  to,  a  :ollection  of  information 
unless  it  disp  ays  a  currently  valid  OMB 
control  numb  sr.  The  OMB  control 
number  for  th  is  collection  of 
information  i$  1018-0049. 


Form  name    * 


Grant  Agreement  

Amendment  to  Grant  Agreement 

Totals 


Under  the  authority  of  the  Federal 
Aid  in  Wildlife  Restoration  Act  {16 
U.S.C.  669-€69i),  the  Federal  Aid  in 
Sport  Fish  Restoration  Act  (16  U.S.C. 
777-7771),  the  Endangered  Species  Act 
<16  U.S.C.  1531  ef  seq.),  the  Clean 
Vessel  Act  (16  U.S.C.  777c),  the 
Sportfishing  and  Boating  Safety  Act  (16 
U.S.C.  777g-l),  and  the  Coastal 
Wetlands  Planning,  Protection,  and 
Restoration  Act  (16  U.S.C.  3951-3956), 
we  administer  several  grant" programs. 
We  use  the  information  collected  in 
grant  applications  and  agreements  to 
make  awards  under  these  grant 
programs.  The  information  collected  on 
the  grant  applications  and  agreements 
helps  us  determine  whether  the 
estimated  cost  of  the  grant  project  is 
reasonable,  the  cost  sharing  is  consistent 
with  the  applicable  program  statutes, 
and  sufficient  Federal  funds  are 
available  for  obligation.  The  State  or 
other  grantee  uses  the  grant  application 
forms  and  agreements  to  request  funds 
and  identify  proposed  cost  sharing. 
Grantees  complete  an  Amendment  to 
Grant  Agreement  to  request  a  change  to 
a  previously  approved  Grant  Agreement. 
We  use  the  Amendment  to  Grant 
Agreement  to  revise  a  previous  funding 
obligation  or  otherwise  document  the 
approval  of  a  revision.  The  Grant 
Agreement  and  Amendment  to  Grant 
Agreement  that  we  have  submitted  to 
OMB  for  approval  are  modified  slightly 
to  lesson  the  burden  on  the  public  and 
to  make  them  easier  for  the  Service  to 


use. 


Title:  Grant  Agreement  and 
Amendment  to  Grant  Agreement. 

Approval  Number:  1018-0049. 

Service  Form  Numbers:  3-1552  (Grant 
Agreement)  and  3-1591  (Amendment  to 
Grant  Agreement). 

Frequency  of  Collection:  Annually 
(Grant  Agreement)  and  on  occasion 
(Amendment  to  Grant  Agreement). 

Description  of  Respondents:  State, 
territorial  (the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam;  the  Virgin  Islands,  and 
American  Samoa),  and  local 
governments,  and  others  receiving  grant 
funds. 

Total  Annual  Burden  Hours: 


Completion 

time  per  form 

(per  hour) 


Annual  num- 
ber of  re- 
sponses 


3500 
1750 

5250 


Annual  hour 
burden 


3500 
1750 

5250 
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Total  Annual  Non-Hour  Burden: 
There  is  no  non-hour  burden  associated 
with  this  information  collection;  there 
are  no  filing  fees  for  these  forms. 

We  again  invite  comments  on:  (1) 
Whether  the  collection  of  infoimation  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  September  11,  2003. 
Anissa  Craghead, 

Information  Collection  Officer. 

[FR  Doc.  03-23654  Filed  9-16-03;  8:45  am] 

BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Recovery  Plan  for  the  Quino 
Checkerspot  Butterfly 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  ("we")  announces  the 
availability  of  the  final  Recovery  Plan 
for  the  Quino  Checkerspot  Butterfly 
[Euphydryas  editha  quino).  The  Quino 
checkerspot  butterfly  is  a  subspecies 
that  is  currently  restricted  primarily  to 
clay  and  granitic  soils  at  lower  elevation 
slopes  typically  below  1,400  meters 
(4,600  feet)  in  open  scrub,  chaparral, 
and  woodland  communities.  The 
populations  addressed  in  this  recovery 
plan  are  found  in  western  Riverside  and 
southern  San  Diego  Counties  proximal 
to  the  Mexico  international  border. 
ADDRESSES:  Copies  of  this  final  recovery 
plan  are  available  by  written  request  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Fish  and 
Wildlife  Office,  6010  Hidden  Valley 
Road,  Carlsbad,  California  92009,  or  by 
calling  760-431-9440.  An  electronic 
copy  of  this  recovery  plan  is  also 
available  at:  http://endangered.fws.gov/ 
recovery/index. html#plans. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Anderson,  at  the  above  Carlsbad 
address  and  telephone  number. 
SUPPLEMENTARY  INFORMATION: 


Background 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
our  endangered  specie^  program  and  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.).  Recovery  means 
improvement  of  the  status  of  listed 
species  to  the  point  at  which  listing  is 
no  longer  appropriate  luider  the  criteria 
set  out  in  section  4(a)(1)  of  the  Act. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  measures 
needed  for  recovery. 

The  Act  requires  the  development  pf 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice,  and  an  opportunity  for 
public  review  and  conunent,  be 
provided  during  recovery  plan 
development.  Information  presented 
diu'ing  the  public  comment  period  has 
been  considered  in  the  preparation  of 
this  final  recovery  plan,  and  is 
summarized  in  the  appendix  to  the 
recovery  plan.  We  will  forward 
substantive  comments  regarding 
recovery  plan  implementation  to 
appropriate  Fpderal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 

The  Quino  checkerspot  butterfly  is 
found  in  association  with 
topographically  diverse  open  woody 
canopy  landscapes  that  contain  low  to 
moderate  levels  of  non-native  vegetation 
compared  to  disturbed  habitat. 
Vegetation  types  that  support  the  Quino 
checkerspot  are  coastal  sage  scrub,  open 
chaparral,  juniper  woodland,  forblands, 
and  native  grassland.  Soil  and  climatic 
conditions,  as  well  as  ecological  and 
physical  factors,  affect  the  suitabilitj'  of 
habitat  within  the  species'  range.  Urban 
and  agricultural  development,  invasion 
of  non-native  species,  habitat 
fragmentation  and  degradation, 
increased  fire  frequency,  and  other 
human-caused  disturbances  have 
resulted  in  substantial  losses  of  habitat 
throughout  the  species'  historic  range. 
Conservation  needs  include:  (1) 
Protection  and  management  of  suitable 
and  restorable  habitat;  (2)  habitat 
restoration  and  enhancement;  and  (3) 
establishment  of  a  Quino  checkerspot 
captive  breeding  program.  This  plan 
identifies  six  recovery*  units.  Recovery 
units  are  geographically  bounded  areas 
containing  extant  Quino  checkerspot 
populations  that  are  the  focus  of 
recovery  actions. 


The  overall  objective  of  this  recovery 
plan  is  to  reduce  the  threats  to  the 
Quino  checkerspot  butterfly  to  the  point 
where  it  can  be  reclassified  (downlisted) 
to  threatened  and  ensure  the  species' 
long-term  conservation.  Interim  goals 
include:  (1)  Protect  and  manage  habitat 
supporting  known  current  population 
distributions  (occurrence  complexes); 
(2)  maintain  or  create  resilient 
populations;  and  (3)  conduct  research 
necessary  to  refine  recovery  criteria. 

Downlisting  of  the  Quino  checkerspot 
butterfly  is  contingent  upon  the 
following  criteria:  (1)  Permanently 
protect  habitat  within  occurrence 
complexes  in  a  configuration  designed 
to  support  resilient  populations;  (2) 
conduct  research  on  population 
distribution  and  dynamics;  (3) 
permanently  provide  for  and  implement 
management  of  occurrence  complexes  to 
restore  habitat  quality  and  population 
resilience;  (4)  demonstrate  evidence  of 
population  resilience  in'core  occurrence 
complexes;  (5)  document  or  introduce 
an  additional  population  in  the  Lake 
Matthews  site,  and  demonstrate 
population  resilience  for  at  least  one 
population  outside  current  recovery 
units;  (6)  establish  and  maintain  a 
captive  propagation  program  for 
purposes  of  re-introduction  and 
augmentation  of  wild  populations^ 
maintenance  of  refugia  populations,  and 
research;  and  (7)  initiate  and  implement 
a  cooperative  outreach  program 
targeting  areas  where  Quino  checkerspot 
populations  are  most  threatened. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  August  11,  2003. 
Steve  Thompson, 

Manager,  California/Nevada  Operations. 

Office.  Region  l.U.S.  Fish  and  Wildlife 

Service. 

[FR  Doc.  03-23684  Filed  9-16-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Regional 
Organization  Structure 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  tribal  consultation 

meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BLA)  will 
conduct  consultation  meetings  to  obtain 
oral  and  written  comments  concerning 
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potential  issues  in  the  organizational 
structure  of  the  BIA's  twelve  regional 
offices.  Eighteen  informational  sessions 
were  held  throughout  the  country  in 
June  2003  to  brief  employees,  Indian 
tribes,  and  interested  parties  of  the 
status  and  structure  of  the 
reorganization  occurring  in  the  Office  of 
the  Assistant  Secretary — Indian  Affairs. 
the  Bureau  of  Indian  Affairs  and  the 
Office  of  the  Special  Trustee.  The 
upcoming  consultations  will  provide  an 
opportunity  for  Indian  tribes  and 
interested  parties  to  provide  comments 
regarding  the  organizational  structure  of 


the  BIA's  tw  five  regional  offices  for 
consideratioi  i  by  the  Assistant 
Secretary — Ii  idian  Affairs. 
DATES:  Comi  lents  are  due  two  weeks 
following  th(  I  consultation  for  each 
region.  The  i  leeting  dates  will  be 
September  24  through  October  30.  2003 
for  all  locations  listed.  Meeting  times  for 
all  regions  ane  listed. 
ADDRESSES:  Send,  hand-deliver  or  fax 
written  comments  to  Regional  Office 
Director  at  applicable  regional  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Appropriate  Regional  Director  or  Denise 
Desiderio  at  J02-208-6772. 


Dates 


September  24.  2003  

Septemt}er  24,  2003  ...... 

September  25.  2003  

September  25.  2003 


SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  consultation  is  to  provide 
Indian  tribes  and  other  interested 
parties  with  an  opportimity  to  comment 
on  potential  issues  raised  by  the 
realignment  of  regional  structures  as  a 
result  of  the  reorganization  of  the 
Assistant  Secretary — Indian  Affairs, 
Bureau  of  Indian  Affairs  and  Office  of 
the  Special  Trustee.  A  three-hovu  block 
of  time  will  be  allotted  for  Indian  tribes 
and  interested  parties  to  comment  on 
the  organizational  structure  in  their 
particular  region. 


Region(s) . 


Southem  Pfains,  Miclael  R.  Smith.  Regional  Director.  Southern  Plains  Re- 
gional Office,  Burea  j  of  Indian  Affairs,  WCD  Office  Complex.  P.O.  Box  368, 
Anadarko,  OK  730C  5,  Telephone  No:  (405)  247-6673,  Fax  No:  (405)  247- 
5611. 

Eastem  Oklahoma.  JJeanette  Hanna,  Regional  Director.  Eastern  Oklahoma 
Regional  Office,  Bif-eau  of  Indian  Affairs,  3100  W.  Peak  Blvd..  P.O.  Box 
8002,  Muskogee,  ok  74402-8002,  Telephone  No:  (918)  781-4600.  Fax  No- 
(918)  781-4604.       j 

Midwest.  Larry  Morrinl  Regional  Director,  Midwest  Regional  Office.  Bureau  of 
Indian  Affairs,  One  Federal  Drive,  Room  550,  Ft.  Snelling.  MN  55111-4007, 
Telephone  No:  (61 2J  713-4400.  Fax  No:  (612)  713-4401. 

Eastern,  Franklin  Kee(  Regional  Director,  Eastern  Regional  Office,  Bureau  of 
Indian  Affairs,  711  ^ewarts  Fen^  Pike,  Nashville.  TN  37214,  Telephone  No: 
(615)  467-1700,  f4  No:  (615)  467-1701. 


Time 


9  a.m.-12  p.m. 

1:30  p.m.-4:30  p.m. 

9a.m.-12  p.m. 
1:30  p.m.-4:30  p.m. 


All  meetings  scheduled  for  September  24-25  will  be  held  at  ttie  Hilton  Garden  Inn— Tulsa  Airport,  7728  East  Virgin  Court  Tulsa  Oklahoma 
74115.  telephone  (918)838-1444.  ' 


October  27,  2003 
October  27,  2003 
October  28.  2003 
October  28.  2003 
October  29.  2003 
October  29,  2003 
October  30,  2003 
October  30,  2003 


"T 


Great  Plains,  William  [Benjamin,  Acting  Regional  Director,  Great  Plains  Re- 
gional Office,  BureaL  of  Indian  Affairs,  115  4th  Avenue,  SE,  Aberdeen,  SD 
■■  57401,  Telephone  r*3:  (605)  226-7343,  Fax  No:  (605)  226-7446. 
Rocky  Mountain,  Keittt  Beartusk,  Regional  Director,  Rocky  Mountain  Regionaf 
Office,  Bureau  of  Indian  Affairs.  316  N.  26th  Street,  Billings.  MT  59101, 
Telephone  No:  (4061  247-7943,  Fax  No:  (406)  247-7976. 
Southwest,  Rob  Baradker,  Regional  Director,  Southwest  Regional  Office,  Bu- 
reau of  Indian  Affairi,  P.O.  Box  26567,  Albuquerque,  NM  87125,  Telephone 
No:  (505)  346-7590]  Fax  No:  (505)  346-7517. 
Navajo,  Elouise  Chicrtarello,  Regional  Director,  Navajo  Regional  Office,  Bu- 
reau of  Indian  Affairs,  P.O.  Box  1060,  Gallup,  NM  87305,  Telephone  No- 
(505)  863-8314,  Fa*  No:  (505)  863-8324. 
Pacific,  Clay  Gregory,;  Acting  Regional  Director,  Pacific  Regional  Office,  Bu- 
reau of  Indian  Affais,  2800  Cottage  Way,  Sacramento.  CA  95825,  Tele- 
I      phone  No:  (916)  97{  -6000,  Fax  No:  (916)  978-6099. 
,  Northwest,  Stanley  Sp  saks,  Regranal  Director,  Northwest  Regional  Office.  Bu- 
I      reau  of  Indian  Affairs ,  91 1  NE  1 1th  Avenue,  Portland,  OR  97232.  Telephone 
I      No:  (503)  231-6702  Fax  No:  (503)  231-2201. 

I  Westem,  Wayne  Norcwall.  Regional  Director.  Western  Regional  Office,  Bu-  I  9a.m.-12p.m. 
reau  of  Indian  Affafs,  P.O.  Box  10,  Phoenix,  AZ  85001,  Telephone  No: 
(602),  379-6600,  Fak  No:  (602)  379-4413. 
Alaska,  Niles  C.  Cesa  ,  Regional  Director,  Alaska  Regional  Office,  Bureau  of 
Indian  Affairs,  P.O.  Box  25520,  Juneau,  AK  99802-5520,  Telephone  No. 
(800)  645-8397,  Faj  No.  (907)  586-7252. 


9  a.m.-12  p.m. 


1:30  p.m.-4:30  p.m. 


9  a.m.-12  p.m. 


1:30  p.m.-4:30  p.m. 


9  a.m.-12  p.m. 


1 :30  p.m.-4:30  p.m. 


1:30  a.m.-4:30  p.m. 


All  meetings  scheduled  for  October  27-30  will  be  held  at  the  I^M  Hotel,  3799  Las  Vegas  Blvd.  Las  Vegas.  Nevada  89109.  telephone  (702) 
891—1111.  ] 


-   Individual  respondents  may  request 
confidentiality.  If  you  wish  us  to 
withhold  your  name,  street  address,  and 
other  contact  information  (such  as 
facsimile  or  phone  number)  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 


state  this 

of  your  comnlent 

request  to  the 

We  will  make 

inspection  in 

submissions 

businesses, 


prominently  at  the  beginning 
We  will  honor  your 
extent  allowable  by  law. 
available  for  public 
their  entirety  all 
rom  organizations  or 
from  individuals 


a  id 


identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
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Assistant  Secretary — Indian  Affairs  by 
209  DM  8.1. 

Dated:  September  10,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary— Indian 
Affairs. 

IFR  Doc.  03-23628  Filed  9-16-03;  8:45  am] 
BILLING  CODE  4310-4K-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-025-1610-DQ-020F] 

Notice  of  Availability  of  ttie  Final 
Environmental  Impact  Statement  / 
Proposed  Resource  Management  Plan, 
Black  Rock  Desert-Higli  Rock  Canyon 
Emigrant  Trails  National  Conservation 
Area,  NV 

AGENCY:  Bineau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement/ 
Proposed  Resom-ce  Management  Plan 
(FEIS/PRMP),  Black  Rock  Desert-High 
Rock  Canyon  Emigrant  Trails  National 
Conservation  Area. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  the  Federal  Land  Policy  and 
Management  Act  of  1976,  a  FEIS/PRMP 
has  been  prepared  for  the  Black  Rock 
Desert-High  Rock  Canyon  Emigrant 
Trails  National  Conservation  Ajea 
Planning  Area,  Nevada. 
DATES:  BLM  Planning  Regulations  (43 
CFR  1610.5-2)  state  that  any  person 
who  participated  in  the  planning 
process,  and  has  an  interest  that  may  be 
adversely  affected,  may  protest.  The 
protest  must  be  filed  within  30  days  of 
the  date  that  the  Environmental 
Protection  Agency  publishes  this  notice 
in  the  Federal  Register.  Instructions  for 
filing  of  protests  are  described  in  the 
front  cover  of  the  FEIS/PRMP  and 
included  in  the  Supplementary 
Information  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Cooper,  NCA  Manager,  BLM 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Blvd.,  Winnemucca,  NV 
89445-2921,  (775)  623-1500. 
SUPPLEMENTARY  INFORMATION:  The  Black 
Rock  Desert-High  Rock  Canyon 
Emigrant  Trails  National  Conservation 
Area  Act  of  2000  [Pub.  L.  106-554]  (the 
Act)  gave  special  designation  to  1.2 
million  acres  of  public  lands  managed 
by  the  Bureau  of  Land  Management 
(BLM)  in  northwestern  Nevada, 
collectively  known  as  "Black  Rock-High 
Rock."  The  Act  designated  815,000 
acres  as  a  National  Conservation  Area 


(NCA)  and  752,000  acres  as  10 
Wilderness  Areas  (378,000  of  the 
Wilderness  acres  overlap  the  NCA).  The 
NCA  and  associated  Wilderness  Areas 
were  created  specifically  to  protect  one 
of  the  last  nationally  significant 
segments  of  the  historic  emigrant  trails 
used  by  pioneers  to  travel  fi-om  the 
eastern  United  States  to  Oregon  and 
California,  and  a  landscape  largely 
unchanged  since  the  mid-1800s.  Black 
Rock-High  Rock  contains  an  array  of 
unique  historic,  cultural,  educational, 
wildlife,  riparian,  emd  wilderness 
resoiu-ces,  threatened  species,  and 
recreational  values.  The  Act  also 
identified  wilderness,  grazing,  and 
special  recreation  permit  events  as 
vcduable  existing  land  uses  that  are 
expected  to  continue. 

Designating  Black  Rock-High  Rock  as 
an  NCA  and  Wilderness  Areas  placed 
new  emphasis  and  requirements  on 
resource  uses  in  the  area.  The  FEIS/ 
PRMP  has  been  developed  to  address 
these  changes.  This  FEIS/PRMP  does 
not  evaluate  the  designation  of  the  NCA 
and  Wilderness  Areas,  but  rather 
develops  several  resource  management 
alternatives  that  fully  comply  with  the 
NCA  Act  and  the  Wilderness  Act  and 
other  applicable  laws,  regulations  and 
policies.  The  FEIS/PRMP  analyzes  the 
environmentcil  consequences  associated 
with  implementation  of  each 
alternative.  Additionally,  approximately 
15,000  acres  in  the  south  playa,  16,000 
acres  in  the  Lahontan  Cutthroat  Trout 
(LCT)  Area,  and  3,000  acres  included  in 
wilderness  access  and  boimdary  roads 
and  road  corridors  located  outside  the 
NCA  that  are  not  included  in  the 
designation  are  evaluated  in  the  FEIS/ 
PRNff  due  to  their  being  contiguous 
lands  with  similar  planning  issues. 
These  designated  and  adjacent  areas, 
totaling  approximately  1,221,000  acres 
of  public  lands,  are  referred  to  as  the 
planning  area. 

In  addition  to  other  existing  laws, 
regulations  and  policies,  the  NCA  Act 
and  the  Wilderness  Act  govern  land  and 
resource  use  decisions  in  97.4%  of  the 
planning  area.  As  a  result,  the  range  of 
alternatives  presented  in  the  FEIS/ 
PRMP  and  the  impacts  anticipated  from 
their  implementation  are  more 
constrained  than  is  typical  of  BLM 
management  plans. 

Consultation,  cooperation  and 
communication  in  the  service  of 
conservation  have  guided  the  Black 
Rock-High  Rock  planning  process  from 
its  inception.  Accordingly,  extensive 
public  involvement  provided  the 
foimdation  upon  which  the  FEIS  and 
PRMP  were  constructed.  The  FEIS/ 
PRMP  was  developed  through  a 
collaborative  planning  process 


involving  two  BLM  State  Offices  and 
two  BLM  Field  Offices,  other  federal 
agencies,  the  State  of  Nevada  Black 
Rock  Planning  Team  (which  assiu^d 
that  State  interests,  laws  and  plans  were 
fully  considered  throughout  the 
planning  process),  area  Tribal 
Government  representatives, 
representatives  of  the  local  communities 
of  Cedarville,  California  and  Empire- 
Gerlach,  Nevada,  Modoc  Coimty, 
California,  Humboldt  County,  Nevada, . 
Pershing  County,  Nevada,  and  many 
diverse  interests  represented  on  two 
Resource  Advisory  Coimcils  (RACs)  and 
a  ^AC  NCA  Subgroup  formed 
specifically  to  participate  with  BLM  in 
the  planning  process.  Govemment-to- 
govemment  consultations  were 
conducted  with  six  Native  American 
Indian  Tribal  Governments.  Four  series 
of  public  meetings  were  held  in  Nevada 
and  California  that  involved  the  public 
in  the  planning  process  to  the  greatest 
extent  possible.  Five  Black  Rock-High 
Rock  planning  bulletins  were  mailed  to 
over  1200  interested  parties,  and 
periodic  news  releases  were  issued 
annoiuicing  important  steps  in  the 
planning  process.  In  addition,  a 
planning  Web  site  (http:// 
www.BIackRockHighRock.org/)  keeps 
interested  members  of  the  public 
informed  and  involved.  A  total  of  74 
meetings  involving  participation  of 
other  federal  agencies.  State  and  Tribal 
representatives,  and  interested  publics 
were  conducted  in  Nevada  and 
California. 

Copies  of  the  FEIS/PRMP  have  been 
sent  to  affected  federal.  State  and  local 
government  agencies.  Tribal 
governments,  and  to  interested  parties .- 
Copies  of  the  FEIS/PRMP  are  available 
for  public  inspection  at  the  Website 
http://www.BlackRockHighRock.org/,  aX 
the  BLM-Nevada  Winnemucca  Field 
Office,  5100  E.  Winnemucca  Blvd., 
Winnemucca,  NV,  and  at  the  following 
repositories:  U  of  Nevada-Reno  Getchell 
Library,  Reno  NV;  Humboldt  County 
Library,  Winnemucca  NV;  BLM-Nevada 
Carson  City  Field  Office,  Carson  City 
NV;  BLM-Nevada  State  Office,  Reno  NV; . 
Public  Library,  Gerlach  NV;  Public 
Library,  Reno  NV;  Pershing  County 
Public  Library',  Lovelock  NV;  Lyon 
County  Library,  Dayton  NV;  Lyon 
Coimty  Library,  Femley  NV;  BLM- 
Califomia  Surprise  Field  Office, 
Cedarville  CA;  Modoc  County  Library, 
Cedarville  CA;  Modoc  County  Library, 
Alturas  CA;  BLM-California  State  Office, 
Sacramento  CA;  and  BLM-Califomia 
Eagle  Lake  Field  Ofpce,  Susanville  CA. 
Persons  who  are  not  able  to  inspect  the 
FEIS/PRMP  either  on-line  or  at  these 
locations  may.  request  one  of  a  limited 
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number  of  printed  copies  or  compact 
discs  (CDs)  by  contacting  the  NCA 
Plaiming  Staff  at  the  Winnemucca  Field 
Office  by  e-mail  to  wfoweb@nv.blm.gov, 
by  telephone  to  (775)  623-1500,  or  by 
fax  to  (775)  623-1503.  Requests  should 
be  directed  to  the  NCA  Planning  Staff, 
clearly  state  that  it  is  a  request  for  a 
printed  copy  or  CD  of  the  Black  Rock- 
High  Rock  FEIS/PRMP,  and  include  the 
name,  mailing  address  and  phone 
niunber  of  the  requesting  party. 
Comments  on  the  Draft  RMP/EIS 
received  from  the  public  and  internal 
BLM  review  comments  were 
incorporated  into  the  proposed  plan. 
Public  comments  resulted  in  the 
addition  of  clarifying  text  and  creation 
of  a  new  alternative,  the  Proposed  RMP, 
to  resolve  concerns  expressed,  but  did 
not  significantly  change  proposed  land 
use  decisions.  Instructions  for  filing  a 
protest  with  the  Director  of  the  BLM 
regarding  the  Proposed  Plan/Final  EIS 
may  be  found  at  43  CFR  1610.5.  A 
protest  may  only  raise  those  issues 
which  were  submitted  for  the  record 
during  the  plaiming  process.  E-mail  and 
faxed  protests  will  not  be  accepted  as 
valid  protests  luiless  the  protesting 
party  also  provides  the  original  letter  by 
ei&er  regular  or  overnight  mail 
postmarked  by  the  close  of  the  protest 
period.  Under  these  conditions,  BLM 
wiU  consider  the  e-mail  or  faxed  protest 
as  an  advance  copy  and  it  will  receive 
full  consideration.  If  you  wish  to 
provide  BLM  with  such  advance 
notification,  please  direct  faxed  protests 
to  the  attention  of  the  BLM  protest 
coordinator  at  202-452-5112,  and  e- 
mails  to  Brenda_Hudgens- 
Williams@blm.gov. 

Please  direct  the  follow-up  letter  to 
the  appropriate  address  provided  below. 
The  protest  must  contain: 

a.  The  name,  mailing  address, 
telephone  nimiber,  and  interest  of  the 
person  filing  thg  protest. 

b.  A  statement  of  the  part  or  parts  of 
the  plan  and  the  issue  or  issues  being 
protested. 

c.  A  copy  of  all  dociiments  addressing 
the  issue(s)  that  the  protesting  party 
submitted  during  the  planning  process 
or  a  statement  of  the  date  they  were 
discussed  for  the  record. 

d.  A  concise  statement  explaining 
why  the  protestor  believes  the  State 
Directors'  decision  is  wrong. 

All  protests  must  be  in  v<nriting  and 
mailed  to  the  following  address: 

Regular  Mail:  Director  (210), 
Attention:  Brenda  Williams,  PO  Box 
66538,  Washington,  DC  20035. 

Overnight  Mail:  Director  (210), 
Attention:  Brenda  Williams,  1620  L 
Street,  NW.,  Suite  1075,  Washington, 
DC  20036. 


The  Direct  3r  wall  promptly  render  a 
decision  on  (  be  protest.  The  decision 
will  be  in  wi  ting  and  will  be  sent  to  the 
protesting  party  by  certified  mail,  return 
receipt  requested.  The  decision  of  the 
Director  shall  be  the  final  decision  of 
the  Departmtnt  of  the  Interior. 

Dated:  Augiist  15,  2003. 
Terry  A.  Reedj 

Field  Manage^  Winnemucca  Field  Office, 

Bureau  ofLani  Management. 

(FR  Doc.  03-2*763  Filed  9-16-03;  8:45  am] 
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DEPARTMElIlT  OF  THE  INTERIOR 
Bureau  of  Lt  nd  Management 
[CO-60<M>3-1 010-BN-241  A] 


Notice  of  Public 

Colorado 

Meeting 


Re  source 


AGENCY: 

Interior, 
ACTION: 


Meeting,  Norttiwest 
Advisory  Council 


Bureau  of  Land  Management, 
Noticje  of  public  meetings. 


SUMMARY:  In  bccordance  with  the 
Federal  Lanq  Policy  and  Management 
Act  (FLPMAJ  and  the  Federal  Advisory 
Committee  A  =t  of  1972  (FACA),  the  U.S. 
Department  c  f  the  Interior,  Bureau  of 
Land  Manage  ment  (BLM),  Northwest 
Colorado  Res  aurce  Advisory  Council 
(RAC)  meetii  g  will  be  held  on  October 
30  at  10  a.m.  at  the  Battlement  Mesa 
Activity  Center,  0398  Arroyo  Drive, 
Parachute,  C(  lorado.  Public  comment 
will  be  fi-om    1  a.m.  to  11:30  a.m. 

DATES:  The  iNlDrthwest  Colorado  RAC 


meeting  will 
2003. 


3e  held  on  October  30, 


FOR  FURTHER  NF0RMAT10N  CONTACT:  John 
Husband,  Blil  Little  Snake  Field  Office 
Manager,  453  Emerson  St.,  Craig, 
Colorado;  Te^phone  970-826-5000. 
SUPPLEMENTAllY  INFORMATION:  The 
Northwest  Cqlorado  RAC  advise  the 
Secretary  of  the  Interior,  through  the 
Bureau  of  Lai  id  Management,  on  a 
variety  of  pul  ilic  land  issues  in 
Colorado. 

The  purpo!  e  of  the  meeting  is  to 
finalize  the  R  i\C's  recommendations  for 
the  Sustainin  i  Working  Landscapes 
Initiative. 

These  meel  ings  are  open  to  the 
public.  The  p  ublic  may  present  virritten 
comments  to  the  RAC.  Each  formal  RAC 
meeting  will  also  have  time,  as 
identified  above,  allocated  for  hearing 
public  comments.  Depending  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  orjd  comments  may  be 
limited. 


Summeuy  minutes  of  RAC  meetings 
are  maintained  in  the  BLM  Western 
Slope  Center  Office  located  at  2815  H 
Road,  Grand  Junction,  CO  81506,  phone 
(970)  244-3000.  Minutes  are  available 
for  public  inspection  and  reproduction 
during  regular  business  hours  within 
thirty  (30)  days  following  the  meeting. 

Dated:  September  9,  2003. 
Steven  B^  Hall, 

Western  Slope  Public  Affairs  Specialist. 
[FR  Doc.  03-23681  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4310-AG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-958-1430-ET;  HAG  03-0217;  WAW- 
05324] 

Public  Land  Order  No.  7583;  Partial 
Revocation  of  Executive  Order  Dated 
December  14, 1886;  Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  revokes  an 
Executive  Order  insofar  as  it  affects 
20.68  acres  of  lands  reserved  for  the 
Ediz  Hook  Lighthouse.  The  lands  are  no 
longer  needed  by  the  United  States 
Coast  Guard  for  lighthouse  purposes. . 
EFFECTIVE  DATE:  September  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Barnes,  B\iA  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-808-6155. 
SUPPLEMENTARY  INFORMATION:  This  order 
is  a  record  clearing  action  only  for  1.7 
acres  that  have  been  conveyed  out  of 
Federal  ownership.  The  lands  will  not 
be  opened  imtil  a  planning  review  and 
analysis  have  been  completed  to 
determine  if  any  of  the  lands  need 
special  designation  and  protection. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy 
Management  Act  of  1976,  43  U.S.C. 
1714  (2000),  it  is  ordered  as  follows: 

The  Executive  Order  dated  December 
14, 1886,  which  reserved  lands  for 
lighthouse  purposes,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  lands: 

Willamette  Meridian 

T.  31  N.,  R.  6  W., 
Sec.  33,  Out  Lots  4,  5,  and  6,  and  the 
westerly  4.89  acres  of  Out  Lot  7. 

The  areas  described  aggregate  20.68 
acres  in  Clallam  County. 
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Dated:  September  3,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary— Land  and  Minerals 

Management. 

[FR  Doc.  03-23692  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-960-1430-ET;  WIES-48137] 

Public  Land  Order  No.  7584; 
Revocation  of  Executive  Order  Dated 
October  19, 1866;  Wisconain 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  its 
entirety,  an  1866  Executive  Order  which 
reserved  8.8  acres  of  public  land  for  the 
Eagle  Bluff  Light  Station.  The  land  is  no 
longer  needed  by  the  United  States 
Coast  Guard  for  lighthouse  purposes. 
This  order  will  open  1.21  acres  of  the 
formally  reserved  land  to  surface  entry 
EFFECTIVE  DATE:  October  17,  2003. 
FOR  FURTHER  iNFORMATX>N  CONTACT:  Ed 
Ruda,  BLM  Eastern  States  Office,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153, 703-440-1671. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
land,  except  as  described  in  Paragraph 
2,  has  been  conveyed  out  of  Federal 
ownership.  This  is  a  record  clearing 
action  only  for  the  land  that  is  nolonger 
in  Federal  ownership. 

Order 

By  virtue  of  authority  vested  in  the 
Secretary  of  the  Interior,  including 
section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1714  (2000),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  October 
19, 1866,  which  reserved  public  land  for 
lighthouse  piuposes,  is  hereby  revoked 
in  its  entirety. 

2.  At  10  a.m.  on  October  17,  2003,  the 
land  described  below  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
October  17,  2003,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Fourth  Principal  Meridian 

T.  31  N.„R.  27  E., 

Eagle  Bluff  Light  Station  Reservation,  located 
in  Fractional  NEV4  of  sec.  17,  being  more 


particularly  described  as: 

Beginning  at  the  triangulation  Station 
"Eagle  Bluff",  1874, 1934, 1953,  T.  31  N., 
R.  27  E., 

Thence,  N.  ag'SO'  E,  0.227  chains  to  the 
WC  MC,  the  place  of  beginning,  S.  49°05' 
E.,  3.135  chains,  to  Angle  Point  #1,  N. 
38°17'  E.,  2.502  chains,  to  Angle  Point 
#2,  N.  40''10'  W.,  4.001  chains,  to  MC  on 
the  present  shoreline  of  Green  Bay, 

Thence  with  meanders  of  Green  Bay,  S. 
59°35' W.,  1.14  chains,  S.  37<'38' W.,  1.90 
chains,  S.  30''23'  W.,  0.15  chains  to  MC 
on  the  present  shoreline  of  Green  Bay, 

Thence,  S.  49='05'  E.,  1.160  chains  to  WC 
MC,  the  place  of  beginning. 

The  area  described  contains  1.21  acres  in 
Door  County. 

Dated:  September  3,  2003.    . 
Rebecca  W.  Watson, 

Assistant  Secretary— Land  and  Minerals 

Management. 

[FR  Doc.  03-23693  Filed  9-16-03;  8:45  am] 

BIUJNG  CODE  431(M3J-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Special  Trustee  for 
American  Indians 

Tribal  Consultation  on  Participation  by 
the  Office  of  the  Special  Trustee  for 
American  Indians  in  the  Department  of 
tfie  interior  Consolidation  of  Agency 
Appraisal  Functions 

agency:  Office  of  the  Special  Trustee  for 

American  Indians. 

ACTION:  Notice  of  tribal  consultation 

meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  the  Special  Trustee  for 
American  Indians  (OST)  will  conduct 
consultation  meetings  to  obtain  oral  and 
written  comments  concerning  potential 
issues  related  to  participation  by  OST  in 
the  Department  of  the  Interior  plan  to 
consolidate  agency  appraisal  functions. 

On  Jime  19,  2003,  Secretary  of  the 
Interior  Gale  Norton  announced  that 
real  estate  appraisal  functions  currenUy 
performed  by  various  agencies  within 
the  Department  would  be  consolidated 
by  September  30,  2003,  in  a  single 
office.  This  action  is  taken  in  response 
to  concerns  about  the  objectivity  and 
management  of  appraisal  functions 
carried  out  by  several  agencies  within 
the  Department,  and  documented  in 
reports  issued  by  the  Department's 
Inspector  General,  the  General 
Accounting  Office  and  other  groups. 

The  goals  of  a  consolidated  appraisal 
organization  include:  to  restore  public 
and  consumer  confidence  in  land 
valuations;  to  ensure  greater  appraiser 
independence  for  unbiased  valuation 
services  that  meet  the  highest 
professional  standards;  and  a  sharing  of 


skills  and  resources  throughout  the 
Department.  In  addition,  tihe 
consolidation  is  expected  to  provide 
better  coordination  and  consistency  of 
appraisal  guidance,  enhanced 
professional  development  of  appraisers, 
and  greater  efficiencies  in  contract 
monitoring  and  development. 

Since  July  2003,  OST  has  participated 
in  the  Departmental  action  team 
composed  of  appraisal  and  realty 
specialists  from  affected  offices  within 
the  Department.  The  action  team  has 
been  meeting  to  determine  the  best  way 
to  accomplish  the  consolidation,  with  as 
minimal  disruption  to  appraisal  services 
as  possible.  Participation  on  this  action 
team,  and  additional  discussions  with 
the  Department,  indicate  that  it  wovild 
be  in  the  best  interest  of  the  OST 
appraisal  program  to  join  this 
consolidation.  Specific  issues  luique  to 
the  appraisal  of  Indian  trust  assets  as 
conducted  by  the  OST  Office  of 
Appraisal  Services,  and  by  self- 
governance  and  self-determination 
tribes,  however,  require  special 
consideration.  OST  is  planning  tribal 
consultation  meetings  to  discuss  these 
issues. 

DATES:  All  comments  are  due  by 
November  7,  2003.  The  meeting  dates 
are  September  24,  2003  and  October  28, 
2003  at  the  times  and  locations  listed 
below. 

ADDRESSES:  Send  or  hand-deliver 
written  comments  to:  Carrie  Moore, 
Office  of  the  Special  Trustee  for 
American  Indians,  1849  C  Street,  NW., 
Suite  5140,  Washington,  DC  20240. 
Submissions  by  facsimile  should  be  sent 
to (202)  208-7545. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Moore  at  (202)  208-4866  or  Pat 
Gerard  at  (505)  816-1313. 
SUPPLEMENTARY  INFORMATKM:  The 
purpose  of  the  consultation  is  to  provide 
Indian  tribes  and  other  interested 
parties  with  the  opportunity  to 
comment  on  issues  relevant  to  OST 
participation  in  the  the  Department  of 
the  Interior  consolidation  of  bureau  and 
agency  appraisal  programs. 

Two,  tnree-hour  blocks  of  time  will  be 
allotted  at  each  meeting  for  Indian  tribes 
and  interested  parties  to  comment  on 
this  issue.  On  September  24,  2003,  the 
meetings  will  be  held  from  9  a.m.-12 
p.m.,  and  fi"ora  1:30  p.m.— 4:30  p.m.,  in 
Tulsa,  Oklahoma. 

Hotel  information:  Hilton  Garden 
Inn — Tulsa  Airport,  7728  East  Virgin 
Covut,  Tulsa,  Oklahoma  74115, 
telephone  (918)  838-1444. 

Two  additional  meetings  will  occur 
on  October  28,  2003  from  9  a.m.-12 
p.m.,  and  from  1:30  p.m.— 4:30  p.m.,  in 
Las  Vegas,  Nevada. 


54490 


Federal  Register /Vol.  68,  No.  180  /  Wednesday,  September  17,  2003 /Notices 


Hotel  infonnation:  MGM  Hotel.  3799 
Las  Vegas  Blvd.  Las  Vegas,  Nevada 
89109.  telephone  (702)  891-1111. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  us  to 
withhold  your  name,  street  address,  and 
other  contact  information  (such  as  fax  or 
phone  nimiber)  from  public  review  or 
from  disclosure  under  the  Freedom  of 
Iqformation  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  request  to 
the  extent  allowable  by  law.  We  will 
make  available  for  public  inspection  in 
their  entirety  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Special  Trustee  for  American  Indians  by 
209  DM  11. 

Dated:  September  8,  2003. 
Victor  Christianseo, 

Acting  Director,  Budget,  Finance  and 
Administration,  Office  of  the  Special  Trustee 
for  American  Indians. 

[FR  Doc.  03-23627  Filed  9-16-03;  8:45  am] 

BNXMG  CODE  431(MI2-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-«2,432] 

AgHent  Technoiogies,  Inc.,  Networic 
Systems  Test  Division,  Colorado 
Springs,  Colorado;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  31, 
2003,  in  response  to  a  petition  filed  by 
a  statei  agency  official  on  behalf  of 
workers  at  Agilent  Technologies,  Inc., 
Network  Systems  Test  Division, 
Colorado  Springs,  Colorado. 

The  petitioning  group  of  workers  is 
included  in  an  ongoing  petition 
investigation,  TA-W-51,753,  for  which 
k  determination  has  not  yet  been  issued. 
Further  investigation  in  this  case  would 
serve  no  purpose.  Consequently,  the 
investigation  of  this  petition  is 
terminated. 

Signed  at  Washington,  DC,  this  26th  day  of 
August,  200.*) 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-23720  Filed  9-16-03;  8:45  ami 

BHJJNG  CODE  4510-«M> 


DEPARTMEIIT  OF  LABOR 

Employment  and  Training 
Adminlstrat^n 


[NAFTA 


Ameriph( 
Subsidiary 
Grove,  Cal 
Determinatli 


inc.,  a  Wholly  Owned 
Piantronics,  inc..  Garden 
rnia;  Notice  of  Revised 
on  Remand 


The  United  States  Court  of 
hitemationaB  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Ameriphone,  Inc.  v.  U.S.  Secretary  of 
Labor  (Court  |No.  03-00243). 

The  Depariment's  initial  denial  of 
NAFTA-Traiisitional  Adjustment 
Assistance  {r^AFTA-6385)  for  the 
workers  of  Atneriphone,  Inc.,  a  wholly 
owned  subsidiary  of  Piantronics,  Inc., 
Garden  Grovfe,  California  (hereafter 
"Ameriphone"),  was  issued  on 
September  li,  2002  and  published  in 
the  Federal  Register  on  September  27, 
2002  (67  FR  ^1160).  The  denial  was 
based  on  the  (finding  that  the  workers  at 
the  subject  facility  did  not  produce  an 
article  as  required  by  section  250  of  the 
Trade  Act  of  b974. 

On  March  10,  2003,  the  Department 
issued  a  Notice  of  Negative 
Determinatiop  Regarding  Application 
for  Reconsideration  for  NAFTAt-6385 
and  published  in  the  Federal  Register 
on  March  18J2003  (68  Fed.  Reg.  12938). 

In  the  request  for  reconsideration,  the 
petitioner  alleged  that  the  workers  were 
engaged  in  the  final  phase  of  production 
(inspecting,  testing  and  modifying 
products)  as  Well  as  prototype  design 
and  producti  jn.  In  the  reconsideration 
investigation  the  Department  found  that 
the  articulated  functions  constituted  a 
negligible  portion  of  the  work 
performed  at  the  subject  facility  and  that 
the  workers  i^ere,  in  fact,  service 
providers. 

On  voluntary  remand,  the  Department 

intacted  the  company  and  requested 
detailed  infoi  mation  regarding  the 
workers'  funcjtions  at  the  subject  facility. 
The  newly  obtained  information 

workers  at  the  subject 
engaged  in  production.  The 
new  informal  ion  also  revealed  that  a 
significant  pc  rtion  of  the  production 
performed  at  the  subject  facility  was 
shifted  to  Me  dco  impacting  workers  at 
the  subject  p  ant. 

Conclusion 


After  carefil 
facts  obtaine( 
that  a  shift  of  prod 
products  like 
with  those  pi  oduced 


review  of  the  additional 
on  remand,  I  conclude 
uction  to  Mexico  of 
or  directly  competitive 

at  the  subject  firm 


contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of 
Ameriphone,  Inc.,  Garden  Grove, 
California.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

"All  workers  of  Ameriphone,  Inc.,  a  wholly 
owned  subsidiary  of  Piantronics,  Inc.,  Garden 
Grove,  California,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  24,  2001  through  two  years  of  this 
certification,  are  eligible  to  apply  for 
NAFTA-TAA  under  section  250  of  the  Trade 
Act  of  1974." 

Signed  at  Washington,  DC  this  18th  day  of 
August  20G3. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-23730  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4S10-a»-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,548] 

Ashland  Chemicals,  Philips 
Semiconductors  Location,  San 
Antonio,  Texas;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  13,  2003  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Ashland  Chemicals, 
Philips  Semiconductors  location,  San 
Antonio,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
fiulher  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  29th  day  of 
August  2003. 

Linda  G.  Poole,  ='° 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-23706  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4510-«>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,553] 

Berwick  Weaving,  inc.,  Berwick, 
Pennsylvania;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
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13,  2003,  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Berwick  Weaving,  Inc.,  Berwick, 
Pennsylvania. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  27th  day  of 
August  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-23716  Filed  9-16-03;  8:45  am] 
BILUNQ  CODE  4510-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,525E] 

The  Boeing  Company,  Boeing  Defense 
and  Space  Group,  Commercial 
Airplane  Group,  now  Known  as 
Labinal-Corinth,  inc.,  Corinth,  Texas; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woricer 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  July  18,  2002,  applicable 
to  workers  of  The  Boeing  Company, 
Commercial  Airplane  Group,  Corinth, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  July  29,  2002  (67  FR 
49039-49040). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  are  engaged  in  the 
production  of  large  commercial  aircraft 
and  the  components  thereof. 

New  information  shows  that  Labinal 
Snecma  Group  purchased  Boeing — 
Corinth  Company  on  Jxme  6,  2003  and 
is  now  known  as  Labinal-Corinth,  Inc. 
Some  workers  separated  from 
employment  at  the  subject  firm  had 
their  wages  reported  under  a  separate 
imemployment  insiu-ance  (UI)  tax 
account  for  Labinal-Corinth,  Inc. 

Accordingly,  the  Department  is 
amending  this  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Boeing  Company,  Boeing  Defense 
and  Space  Group,  Commercial  Airplane 
Group  who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to  TA- 
W— 40,525E  is  hereby  issued  as  follows: 


All  workers  of  The  Boeing  Company, 
Boeing  Defense  and  Space  Group, 
Commercial  Airplane  Group,  now  known  as 
Labinal-Corinth,  Inc.,  Corinth,  Texas  (TA-W- 
40.525E)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  25,  2002.  through  March  18,  2004, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  18th  day  of 
August  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-23728  Filed  9-16-03;  8:45  am] 

BILLING  CODE  4510-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-52,495] 

Carey  Farmer  Setnet  Operation,  Eagle 
River,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
1 1 ,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  the  Carey  Farmer  Set  Net 
Operation,  Eagle  River,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportioTi  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  29th  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-23708  Filed  9-16-03:  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,669] 

Carolina  Shoe  Company,  Morganton, 
North  Carolina;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 


investigation  was  initiated  on  August 
22,  2003,  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Carolina  Shoe  Company,  Morganton, 
North  Carolina. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  tefrminated. 

Signed  at  Washington,  DC,  this  28th  day  of 
August,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-23702  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37^40] 

Chevron  Products  Company, 
Roosevelt,  Utah;  Notice  of  Revised 
Determination  On  Reopening 

The  Department  of  Labor  reopened 
the  petition  investigation  for  workers  of 
the  subject  firm. 

The  TAA  petition  filed  with  the 
Department  on  behalf  of  workers  of 
Chevron  Products  Company,  Roosevelt, 
Utah,  was  initiated  on  February  4,  2000. 
The  petition  investigation  concluded 
that  the  subject  firm  did  not  produce  an 
article  and  therefore  its  workers  were 
not  eligible  for  certification.  The 
negative  determination  was  issued  on 
February  17,  2000,  and  published  in  the 
Federal  Register  on  March  17,  2000  (65 
FR  12647). 

However,  the  Department  determines 
on  reopening  that  because  Chevron 
Products  Company,  Roosevelt,  Utah  is  a 
wholly  owned  subsidiary  of  Chevron 
USA  Production  Company,  the 
Department  finds  that  the  workers'  firm 
is  actually  Chevron  USA  Production 
Company.  The  two  firms  constituted  an 
integrated  production  process  the  final 
products  of  which  are  crude  oil  and 
natural  gas.  The  Department,  on  July  6, 
1999,  issued  a  certification  of  eligibility 
for  that  inquiry  and  the  inquiry  into 
whether  the  workers  qualify  as 
secondary  workers  under  the  Statement 
of  Administrative  Action.  Since  the 
workers  were  a  part  of  a  firm  which 
produces  an  article,  crude  oil  and 
natural  gas,  under  Labor's  existing  rules, 
the  characterization  of  the  workers  as 
production  or  service  workers  becomes 
irrelevant  because  that  distinction  only 
arises  in  cases  where  the  workers  are 
employed  by  separate  firms.  Similazly, 
since  the  workers  are  part  of  the  firm 
that  produced  the  article,  they  cannot  be 
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secondary  workers,  who,  by  definition, 
are  employed  by  separate  firms. 

Conclusion 

After  cal'ehil  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  produced  by  Chevron  USA 
Production  and  its  affiliate  Chevron 
Products  Company.  Roosevelt,  Utah, 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  the 
subject  firm.  " 

In  accordance  with  the  provisions  of 
the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

"All  workers  of  Chevron  Products 
Company,  Roosevelt,  Utah,  who  became 
totally  or  peirtially  separated  from 
employment  on  or  after  January  4,  1999, 
through  two  years  from  the  date  of 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 

Signed  in  Washington,  DC  this  2nd  day  of 
September  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-23710  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,508] 

Crystal  Creative  Products  Maysviile, 
KY;  Notice  of  Termination  of 
Inyestlgation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  11,  2003,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  Crystal  Creative  Products, 
Maysviile,  Kentucky  (TA-W-52,508). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  26th  day  of 
August  2003. 

Linda  G.  Poole,  - 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(PR  Doc.  03-23717  Filed  9-16-03;  8:45  am] 

BILUNO  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 

Administration 

I 

[TA-W-52,69^] 

CTS  Corporation,  Elkhart,  Indiana; 
Notice  of  Tefmination  of  Investigation 


t3 


Pursuant 
Act  of  1974 
investigatioE 
27,  2003,  in 
petition  filec 
Aerospace  & 
Workers  of 
behalf  of  workers 
Elkhart,  Indi  ma 


section  221  of  the  '^rade 
as  amended,  an 
was  initiated  on  August 
esponse  to  a  worker 
by  United  Automobile, 
Agricultural  Implement 
4nierica,  Local  941,  on 

at  CTS  Corporation, 


A  petitionf  r 
petition  be 
the  inves 


BILLING  CODE  4i  10-30-P 


has  requested  that  the 
V  ithdrawn.  Consequently, 
tiga  ion  has  been  terminated. 


Signed  at  Washington,  DC.  this  29th  day  of 
August,  2003. 

Elliott  S.  Kusliier, 

Certifying  Offi 

Adjustment  J 

[FR  Doc.  03-2$701 


I  :er. 


r.  Division  of  Trade 
f  Assistance. 

Filed  9-16-03;  8:45  am] 


DEPARTMEllT  OF  LABOR 

Employment  and  Training 
AdministratI  an 


[TA-W-52,51-  j 

Dynacast,  In : 
Notice  of  Tei  mination 


to 


Pursuant 
Act  of  1974, 
investigation 
11,2003,  in 
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behalf  of 
Yorktown  H« 

The 
petition  be 
the  investiga 

Signed  at 
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Adjustment 
IFR  Doc.  03- 

BILLING  CODE 


2;i 


451 


.,  Yorktown  Heights,  NY; 
of  investigation 


section  221  of  the  Trade 
IS  amended,  an 
was  initiated  on  August 
esponse  to  a  worker 
by  a  company  official  on 
workers  at  Dynacast,  Inc., 
ights,  New  York. 

petitidner  has  requested  that  the 
w  ithdrawn.  Consequently, 
ion  has  been  terminated. 

W  ishington,  DC  this  29th  day  of 
3. 

Kush  tier, 

'it  :er,  Division  of  Trade 
Ai  sistance. 


707  Filed  9-16-03;  8:45  am] 
o-3a-p 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,411] 

Elastic  Corporation  of  America,  Inc., 
Asheboro,  NC;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  28, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Elastic  Corporation  of 
America,  Inc.,  Asheboro,  North 
Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  21st  day  of 
August,  2003. 

ElUott  S.  Kushner, 

Certifying  Officer,  Division  ofliade 
Adjustment  Assistance. 

[FR  Doc.  03-23725  Filed  9-16-03;  8:45  am] 
BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,606]  .  - 

Fishing  Vessel  (F/V)  Emerald  Sea, 
Kodiak,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
19,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  F/V  Emerald  Sea,  Kodiak, 
Alaska. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
In  order  to  establish  a  valid  worker 
group,  there  must  be  at  least  three  full- 
time  workers  employed  at  some  point 
during  the  period  under  investigation. 
Workers  of  the  group  subject  to  this 
investigation  did  not  meet  this 
threshold  level  of  employment. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  26th  day  of 
August  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-23714  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,494] 

Fishing  Vessel  (F/V)  Lumi,  Seward, 
Alasica;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
11,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of  the 
group  of  workers  of  Fishing  Vessel 
(F/V)  Lumi,  Seward,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the. 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level.  To 
continue  with  the  investigation  would 
serve  no  purpose  and  the  investigation 
is  terminated. 

Signed  at  Washington,  DC,  this  26th  day  of 
August,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-23719  Filed  9-16-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,618] 

Johnson  Hosiery  Mills,  Inc.,  an  Affiliate 
of  Prewett  Associated  Mills,  Ft.  Payne, 
AL;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
19,  2003,  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Johnson  Hosiery 
Mills,  Inc.,  an  affiliate  of  Prewett 
Associated  Mills,  Ft.  Payne,  Alabama. 

The  company  official  has  requested 
that  the  petition  be  withdrawn. 
Consequently,  further  investigation 
would  serve  no  purpose  and  the 
investigation  is  terminated. 


Signed  at  Washington,  DC,  this  29th  day  of 
August,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-23703  Filed  9-1&-03;  8:45  am] 

BILLING  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,552] 

Joy  Mining  Machinery,  Abingdon, 
Virginia;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  13,  2003,  in 
response  to  a  worker  petition  filed  on 
behalf  of  a  worker  at  Joy  Mining 
Machinery,  Abingdon,  Virginia. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  August,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assi-^tance. 

[FR  Doc.  03-23723  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-52,348] 

L^binai-Corinth,  Inc.,  Formerly  Known 
as  the  Boeing  Company,  Boeing 
Defense  and  Space  Group, 
Commercial  Airplane  Group,  Corinth, 
TX;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  18,  2003  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Labinal-Corinth, 
Inc.,  Corinth,  Texas. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W^0,525E,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  in  Washington,  DC,  this  18th  day  of 
August  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-23727  Filed  ^16-^)3:  8:45  am] 

BILUNG  CODE  451O-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-52,621] 

Lala  Ellen  Knitting,  R.  Payne, 
AlatMima;  Notice  of  Termination  of 
Investigation 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
19,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  Lala  Ellen  Knitting,  Ft. 
Payne,  Alabama. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  21st  day  of 
August,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-23721  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  45ia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,616] 

McKeehan  l-losiery  Mills,  Inc.,  A 
Affiliate  of  Prewett^Associated  Mills  Ft. 
Payne,  AL;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  19,  2003  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  McKeehan  Hosiery  Mills.  Inc.,  an 
affiliate  of  Prewett  Associated  Mills,  Ft. 
Payne,  Alabama  {TA-W-52,616). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\'e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  28th  day  of 
August  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-23704  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-52,607] 

Nibco,  Inc.,  Central  Tooling  Services 
Center,  Eiithart,  Indiana;  Notice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  19,  2003,  in 
response  to  a  worker  petition  filed  by 
the  United  Steelworkers  of  America, 
Local  14810  on  behalf  of  workers  at 
NIBCO,  Inc.,  Central  Tooling  Services 
Center  (CTS),  Elkhart,  Indiana. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  August  12,  2003  (TA-W- 
52,327).  No  new  information  is  evident 
which  would  restilf  in  a  reversal  of  the 
Department's  previous  determination. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  in  W^hington,  DC  this  26th  day  of 
August  2003. 
Richard  Churck, 

Certifying  Offic  ;r, 
Adjustment  Asi  istance. 
[FR  Doc.  03-23  '13 

BILUNG  CODE  4S1  )-30-P 


,  Division  of  Trade, 
ince. 

Filed  9-16-03;  8:45  am) 


DEPARTMENT  OF  LABOR 

Employment  tand  Training 
Administration 

Investigation!  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  /I  ssistance 

Petitions  ha  ve  been  filed  with  the 
Secretary  of  Libor  under  section  221(a) 
of  the  Trade  i^  ct  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  i  eceipt  of  these  petitions, 
the  Director  o  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a  of  the  Act. 

The  purpos  ;  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  ai  e  eligible  to  apply  for 
adjustment  as  istance  under  Title  II, 
Chapter  2,  of  1  le  Act.  The  investigations 
will  further  raate,  as  appropriate,  to  the 

Appendix 

[Petitions  instituted  tx  stween  08/11/2003  and  08/15/2003] 


determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  29,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
29,  2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  19th  day  of 
August  2003. 

Timothy  Sullivan, 

Acting  Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  firm  (petitioners) 


52,493 
52.494 
52,495 
52,496 
52,497 
52.498 
52,499 
52,500 
52.501 
52.502 
52.503 
52.504 
52.505 
52.506 
52.507 
52.508 
52.509 
52,510 
52,511 
52,512 
52,513 
52,514 
52,515 
52.516 
52,517 
52,518 
52,519 
52,520 
52,521 
52,522 
52.523 
52,524 


North  Pacific  Processors,  Inc.,  (Comp) 

F/V  Lumi  (Comp) ^ 

Carey  Farmer  (Comp)  

Mann  Edge  Tool  Co.  (Wkrs)  

RenfroCorp.  (Comp) 

Smart  Modular  Technologies.  Inc.  (Comp)  ....... 

Pennsylvania  Electric  Coil  Ltd.  (USWA) 

Volex.  Inc.  (Wkrs) 

Hexcol  Corp.  (SC)  

Norwood  Promotional  Products  (MN)  

Carolina  Mills,  Inc.  (Comp) 

Wirco  Castings.  Inc.  (Comp)  

Flextronics  Logistics  (Comp) 

K  and  S  Interconnect.  Inc.  (Comp)  

Cams  Financial  Corp.  (Comp)  

Crystal  Creative  Products  (Comp) 

A.T.  Cross  Company  (Comp) 

General  Binding  Corp.  (Comp)  

Cooper  Crouse-Kinds  Myers-Hubs  (Comp)  

Triquint  Optoelectronics  (Comp)  

Del  Monte  Fresh  Produce  (ILWU)  

Dynacast.  Inc.  (Comp)  

Buffalo  China  (GMPPA)  

John  S.  Tilley  Ladders  Co.,  Inc.  (The)  (USWA) 

Solutia.  Inc.  (Comp) 

Paper  Converting  Machine  Co.  (UAW) 

Holm  Industries.  Inc.  (Comp)  

F/V  Pamela  Dawn  (Comp) 

Novell,  Inc.  (Wkrs) 

Relax-R  Corp.  (Wkrs) 

Hanes  Dye  and  Finishing  Company  (Comp)  .... 
Viceroy  Gold  Corporation  (Comp) 


Location 


Cordova,  AK  

Seward,  AK  ...; 

Eagle  River.  AK  

LewistOwn.  PA  

Pulaski,  VA  

Wilmington,  MA 

Glassport,  PA  

Conover.  NC  

Anderson.  SC  

Sleepy  Eye,  MN 

Newton,  NC  

New  Athens,  IL  

Mt.  Juliet,  TN  

Dallas,  TX  

Brandon,  VT  

Maysville,  KY  

Lincoln,  Rl 

Bonneville.  MS 

Montebello,  CA  ...... 

Breinigsville,  PA 

Honolulu,  HI  

Yorktown  Hgts..  NY 

Buffalo.  NY  

Waten/liet,  NY 

Decatur,  AL 

Green  Bay,  Wl  

Galesburg,  IL  

Kodiak.  AK 

Provo.  UT  

Milton,  VT  

Winston-Salem,  NC 
Searchlight,  NV 


Date  of  institu- 

Date of  peti- 

tion 

tion 

08/11/2003 

08/05/2003 

08/11/2003 

06/16/2003 

08/11/2003 

08/07/2003 

08/11/2003 

07/14/2003 

08/11/2003 

08/06/2003 

08/11/2003 

08/07/2003 

08/11/2003 

08/06/2003 

08/11/2003 

08/08/2003 

08/1 1/2003 

07/21/2003 

08/11/2003 

08/07/2003 

08/11/2003 

08/07/2003 

08/11/2003 

08/07/2003 

08/11/2003 

08/08/2003 

08/11/2003 

07/11/2003 

08/11/2003 

08/07/2003 

08/11/2003 

07/24/2003 

08/11/2003 

08/06/2003 

08/11/2003 

07/30/2003 

08/11/2003 

08/05/2003 

08/1 1/2003 

07/29/2003 

08/11/2003 

07/28/2003 

08/11/2003 

07/25/2003 

08/11/2003 

07/27/2003 

08/11/2003 

07/30/2003 

08/11/2003 

08/05^003 

08/11/2003 

08/01/2003 

08/12/2003 

08/11/2003 

08/12/2003 

08/08/2003 

08/12/2003 

07/17/2003 

08/12/2003 

08/06/2003 

08/12/2003 

08/11/2003 

08/12/2003 

08/11/2003 
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[Petitions  instituted  between  08/1 1/2003  and  08/15/2003] 


TA-W 


52,525 
52,526 
52.527 
52.528 
52,529 
52,530 
52.531 
52.532 
52,533 
52,534 
52,535 
52.536 
52,537 
52,538 
52.539 
52.540 
52,541 
52.542 

52.543  , 

52.544  , 

52.545  . 
52,546. 

52.547  . 

52.548  . 

52.549  . 

52.550  . 

52.551  . 

52.552  . 

52.553  . 


Subject  firm  (petitioners) 


Alcatel  (Wkrs)  

Halliburton  (Comp) 

MCXJAP,  Inc.  (Comp) 

A  and  E  Products  (Wkrs)  

Marshall  Gas  Controls  (Comp)  

Flour  Industrial  Services  (Wkrs) 

Solectron  Global  Services  (Wkrs)  

EXPO  Burleigh  Products  Group.  Inc.  (Wkrs) 

GECP  Ughting  (Comp)  

Advanced  Cast  Products.  Inc.  (Comp)  

Admanco.  Inc.  (Comp)  

WinTron  Technologies  (Comp)  

Best  Buy  Co.,  Inc.  (MN)  

Custom  Tool  and  Design,  Inc.  (Wkrs) 

Xerox  Corporation  (Wkrs)  

IRC  Acquisition  (Wkrs)  

Alabama  Metal  Industries  Corp.  (Wkrs) 

Columbus  Ind.,  Inc.  (Wkrs)  

Arch  Chemicals,  Inc.  (Wkrs)  

Alstom  Power  (Comp)  

Bose  Corporation  (Wkrs) 

Baxter  Intemational  (Comp) ,„... 

Cooper-Atkins  Corporation  (Comp) 

Ashland  Chemicals  (Wkrs)  

Broadway  and  Son  Electric,  Inc.  (Comp) 

Crane  Valve  (Wkrs) 

Mueller  Gas  Products  (lAM) 

Joy  Mining  Machinery  (Wkrs) 

Berwick  Weaving,  Inc.  (Wkrs)  


Location 


52,554 JohnCo  Hosiery,  Inc.  (Comp) 


52,555 
52,556 
52,557 
52,558 
52,559 
52,560 
52,561 
52,562 
52,563 
52,564 
52,565 
52,566 
52,567 
52,568 
52,569 
52,570 
52,571 
52,572 
52,573  , 


Cherokee  Hosiery  Mill,  Inc.  (Comp) 

Visteon  Systems  LLCi(Wkrs)  

Inflation  Systems  Inc.  (Wkrs)  

Edison  Fashion,  Inc.  (AWJB) 

Pillowtex  (Comp)  

Minnesota  Ore  Operations  (MN) 

Benchmark  Electronics  (MN)  

Rothtec  Engraving  Corp.  (Comp) 

Sheet  Metal  Specialities,  Inc.  (Comp) 

Prewett  Mills  Distribution  Center  (Comp) 

John  Manville  (USWA)  

Coppenweld  (USWA) 

Agilent  Technologies,  Inc.  (Wkrs)  

DAY  International,  Inc.  (Cqmp)  

Hasler,  Inc.  (Wkrs) 

DePuy  Orthopedic  (Comp) 

Dean  Company  (The)  (Wkrs) 

Allsteel,  Inc.  (Comp) 

Gentry  Mills,  Inc.  (Wkrs) 


Spokane,  WA 

Prudhoe  Bay,  AK  ... 

Farmington,  MO 

Ringtown,  PA 

San  Marcos,  TX 

Kannapolis,  NC 

Beaverton,  OR  

Victor,  NY  

Mattoon,  IL 

Meadville,  PA 

Ripon,  Wl  

Howard,  PA  

Eden  Prairie,  MN  ... 

Erie,  PA  

Webster,  NY  

Corinth,  MS 

Liberty,  MO  

Ashville,  OH  

Lake  Charies,  LA  ... 

Easton,  PA 

Framingham,  MA  ... 

Rochester,  Ml  

Middlefield,  CT 

San  Antonio,  TX  .... 
China  Grove,  NC  ... 

Washington,  lA  

Waynesboro,  TN  .... 

Abingdon,  VA 

Berwick,  PA  

Fort  Payne,  AL  

Fort  Payne,  AL  

Lansdale,  PA  

Moses  Lake,  WA  ... 

Bronx,  NY  

Kannapolis,  NC 

Mt.  Iron,  MN 

Winona,  MN  

Spartanburg,  SC 

Waxhaw,  NC 

Ft.  Payne,  AL 

Vienna,  WV 

Piqua,  OH  

Colorado  Spgs.,  CO 

Greenville,  SC  

Shelton,  CT 

Albuquerque,  NM  .... 

Princeton,  WV 

W.  Hazelton,  PA  

Albemarle,  NC  


Date  of  institu- 
tion 


0^12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/^003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/12/2003 

08/13/2003 

08/13/2003 

08/13/2003 

08/13/2003 

08/13/2003 

08/13/2003 

08/13/2003 

08/14/2003 

08/14/2003 

08/14/2003 

08/14/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 

08/15/2003 


Date  of  peti- 
tion 


08/05/2003 

07/29/2003 

08/06/2003 

08/01/2003 

07/31/2003 

08/11/2003 

07/17/2003 

07/09/2003 

08/04/2003 

08/11/2003 

08/1 1/2003 

08/08/2003 

08/08/2003 

07/23/2003 

07/24/2003 

07/29/2003 

08/05/2003 

07/29/2003 

07/21/2003 

08/11/2003 

07/25/2003 

08/04/2003 

08/11/2003 

08/12/2003 

08/11/2003 

08/11/2003 

08/12/2003 

07/14/2003 

08/11/2003 

08/11/2003 

08/11/2003 

08/03/2003 

08/13/2003 

08/11/2003 

08/15/2003 

08/13/2003 

08/14/2003 

08/12/2003 

08/13/2003 

08/12/2003 

08/08/2003 

08/06/2003 

08/11/2003 

08/07/2003 

07/18/2003 

08/13/2003 

07/30/2003 

08/14/2003 

08/11/2003 


[FR  Doc.  03-23695  Fjled  9-16-03;  8:45  am] 
BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-52,562] 

Rothtec  Engraving  Corp.,  Spartanburg, 
South  Carolina;  Notice  of  Termination 
of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 


initiated  on  August  15.  2003  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Rothtec  Engraving  Corporation, 
Spartanburg,  South  Carolina  (TA-W- 
52,562). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington.  DC.  this  26th  day  of 
.August  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-23715  Filed  9-16-03:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-52.408] 

Texas  Steel  Partners,  Ft.  Wortti,  Texas; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  28, 
2003,  in  response  to  a  petition  filed  by 
an  authorized  State  of  Texas 
representative  on  behalf  of  workers  at 
Texas  Steel  Partners,  Ft.  Worth,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  21st  day  of 
August  2003. 
Elliott  S.  Kuahner, 

Certifying  Officer.  Division  of  Trade     ' 
Adjustment  Assistance. 
[FR  Doc.  03-23726  Filed  9-16-03;  8:45  am] 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

n'A-Wr39,814] 

Tingiey  Rublier  Corp.,  South  Piainfield, 
New  Jersey;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U  S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  13,  2001,  applicable  to 
workers  of  Tingiey  Rubber  Corporation, 
South  Piainfield,  New  Jersey.  The  notice 
was  published  in  the  Federal  Register 
on  September  21,  2001  (66  FR  39814). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  were  engaged  in  the 
production  of  protective  rubber  and 
PyC  footwear  until  the  company  ceased 
production  in  August  2003. 

New  information  shows  that  workers 
will  be  retained  at  the  subject  firm 
beyond  the  September  13,  2003 
expiration  date  of  the  certification. 
These  employees  will  complete  the 
decommissioning  of  the  subject  plant 
until  their  termination  on  September  26, 
2003.  Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  extend  the  September  13, 
2003  expiration  date  for  TA-W-39.814 
to  read  September  26,  2003.' 


of  the  Department's 
is  to  include  all  workers  of 
Rub  )er  Corporation  who  were 
af  ected  by  increased  imports, 
amen  led  notice  applicable  to 
4  is  hereby  issued  as 


The  intent 
certification 
.Tingiey 
adversely 

The 
TA-W-39,8 
follows: 

"All  workeis  of  Tingiey  Rubber 
Corporation,  i  outh  Piainfield,  New  Jersey, 
who  became  t  Dtally  or  partially  separated 
from  employment  on  or  after  July  27,  2000, 
through  September  26,  2003,  are  eligible  to 
apply  for  adju  stment  assistance  under  section 
223  of  the  Tra  ie  Act  of  1974. 

Signed  at  V\  ashington,  DC  this  15di  day  of 
August  2003. 

Elliott  S.  Kuslner. 

Certifying  Offlc 
Adjustment  j 


[FR  Doc.  03-: 

BILUNG  CODE 


leer,  Division  of  Trade 
A  isistance. 
2  3729  Filed  9-16-03;  8:45  am] 


4i10-30-P 


DEPARTME  4T  OF  UVBOR 

Employmen  t  and  Training 
Administrat  on 


n'A-W-52,62  >] 


TRW  Auton^ti 

Minnesota; 

investigation 


ve,  Rushford, 
ilotice  of  Termination  of 


0  section  221  of  the  Trade 
as  amended,  an 

1  was  initiated  on  August 
response  to  a  worker 

by  a  State  agency 
on  behalf  of  workers  at 
Autoniotive,  Rushford,  Minnesota, 
petiti  aner  has  requested  that  the 
uithdrawn.  Consequently, 
i  ition  has  been  terminated. 


Pursuant 
Act  of  1974, 
investigatio: 
20,  2003,  in 
petition 
representative 
TRW 

The 
petition  be 
the  inVestig 


Signed  at  V  ashington,  DC,  this  26th  day  of 
August  2003. 

Elliott  S.  Kus  uier, 

Certifying  Of)  'cer.  Division  of  Trade 
Adjustment  .H  ssistance. 

[FR  Doc.  03-;  3711  Filed  9-16-03;  8:45  am 

BILLING  CODE  i  S10-3O-P 


DEPARTME  NT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,6-iO] 


TRW  Automotive,  Winona,  Minnesota; 
Notice  of  T(  rmination  of  investigation 


Pursuant 
Act  of  1974 
investigation 
19, 2003  in 
petition 
representat^ 
TRW 


filed 


0  section  221  of  the  Trade 
as  amended,  an 
was  initiated  on  August 
response  to  a  worker 
by  a  State  agency 
e  on  behalf  of  workers  at 
Automotive,  Winona,  Minnesota. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  26th  day  of 
August  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  ofTmde 
Adjustment  Assistance. 
[FR  Doc.  03-23712  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  4510-30-F 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,581] 

Vaughan  Furniture  Company,  Inc.,  \ 
Johnson  City,  Tennessee;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003,  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Vaughan  Furniture 
Company,  Inc.,  Johnson  City, 
Tennessee. 

The  petitioner  has  requested  that.the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  21st  day  of 
August,  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-23722  Jiled  9-16-03;  8:45  am] 

BILLING  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,507] 

Vermont  Tubbs,  Inc.,  A  Division  of 
Carris  Financial  Corporation,  Brandon, 
Vermont;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
11,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  Vermont  Tubbs,  Inc.,  a 
division  of  Carris  Financial  Corporation, 
Brandon,  Vermont. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  DC,  this  26th.  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-23718  Filed  9-16-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  (19 
U.S.C.  2273),  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-W)  issued  during  the 
period  of  August  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
directly-impacted  (primary)  worker 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222(a)  of  the  Act  must  lie  met. 

I.  Section  (a)(2)(A) 

All  of  the  following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  The  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely;  and 

C.  Increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers'  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B) 

Both  of  the  following  must  be 
satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  "There  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  a  foreign  country  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  such 
firm  or  subdivision;  and 


C.  One  of  the  following  must  be 
satisfied: 

1.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  is  a  party  to  a  free  trade 
agreement  with  the  United  States; 

2.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  to  a  beneficiary  country  under 
the  Andean  Trade  Preference  Act, 
African  Growth  and  Opportunity  Act.  or 
the  Caribbean  Basin  Economic  Recovery 
Act;  or 

3.  There  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  an 
adversely  affected  secondary  group  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222fti)  of  the 
Act  must  be  met. 

(1)  Significant  number  or  proportion 
of  the  workers  in  the  workers'  firm  or 
an  appropriate  subdivision  of  the  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  The  workers'  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
a  firm  (or  subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification;  and 

(3)  Either— 

(A)  The  workers'  firm  is  a  supplier 
and  the  component  parts  it  supplied  for 
the  firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
percent  of  the  production  or  sales  of  the 
workers'  firm;  or 

(B)  A  loss  or  business  by  the  workers' 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers'  separation 
or  threat  of  separation. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)  (A)(I.C.)  (Increased 
imports)  and  (a)(2)(B)(II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-52,287:  Vesuvius  USA, 
Employed  at  International  Steel 
Group,  Cleveland,  OH 


TA-W-52,359;  Swag-Nit.  Inc.,  Mt.  Holly. 

NC 
TA-W-52.363;  FSI  International,  Allen. 

TX 
TA-W-52.139;  Discovery  Plastics.  Inc,  . 

Albany.  OR 
TA-W-52.277;  Hubbell.  Inc..  Killark 

Div..  Louisiana,  MO  ,. 

TA-W-52,192;  Polymark  Corp., 

Cincinnati,  OH 
TA-W-52.210;  Woodgrain  Millwork. 

White  Citv,  OR 
TA-W-52.301 ;  Edgcomb  Metals  Co..     . 

LLC.  Detroit  Plant,  a  div.  ofMacsteel 

Service  Centers  USA,  Roseville,  MI 
TA-W-52,304:  Standard  Register  Co., 

Kirksville,  MO 
TA-W-52.321;  Anvil  International,  Inc.. 

Kearny  Plant,  dba  Beck 

Manufacturing,  South  Kearny,  Nf 
TA-W-52,362;  Cookson  Electronics. 

Assembly  Material  Group,  a  div.  of 

Frys  Metals,  Inc..  dba  Alpha  Metals. 

Jersey  City,  Nf 
TA-W-51,939:  Standard  Mercerizing 

and  Specialty  Yam,  LLC.,  formerly 

known  as  Standard  Coosa  Industries, 

Inc.,  Chattanooga.  TN 
TA-W-52.175;Froedtert  Malt  Co..  Inc.. 

Milwaukee,  WI 
TA-W-52,339:  Advanced 

Manufacturing  and  Development. 

Inc..  dba  Metalfx,  WHlits,  CA 
TA-W-52,462;  Fishing  Vessel  (F/Vj 

Joseph  Booney,  Cordova,  AK 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-52,525;  Alcatel  Internetworking 

(PE),  Spokane.  WA 
TA-W-52.589:  Hunter  Corp..  Portage,  IN 
TA-W-52,645;  KBK  Management 

Associates.  YoungstoHi},  OH 
TA-W-52,537;  Best  Buy  Enterprise 

Services,  Inc..  Information  Systems 

Department,  Data  Warehouse  Group. 

Eden  Prairie,  MN 
TA-W-52,373;  Agilent  Technologies. 

Inc.,  Information  Technology  Div., 

Fort  Collins,  CO 
TA-W-52,380:  Precision  Roll  Grinders. 

Inc.,  Allentown,  PA 
TA-W-52,531:  Stream  International, 

Inc.,  Beaverton.  OR 
TA-W-52.539:  Xerox  Corp..  Logistics 

Customer  Supply  Center,  Webster,  NY 
TA-W~52,318:  GEOsmonics,  Inc.,  a  div. 

of  General  Electric  Co..  Minnetonka. 

MN 
TA-W-52,379;  Maritz,  Fenton,  MO 
TA-W-52.471;  The  Eureka  Co..  Product 

Department,  Bloomington,  IL 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.A)  (no  employment 
declines)  have  not  been  met. 
TA-W-52,520;  Fishing  Vessel  (F/V) 

Pamela  Dawn,  Kodiak.  AK 

The  investigation  revealed  that 
criteria  {a)(2)(A)  (I.Q  (increased 
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imports)  and  (a)(2)(B)  (II.C)  (has  shifted 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-52,440:  Thermo  King  Corp., 
North  American  Div.,  Louisville,  GA 

The  investigation  revealed  that 
criteria  (a)(2)(A)  (I.B)  (Sales  or 
production,  or  both,  did  not  decline) 
and  (a)(2)(B)  (has  shifted  production  to 
a  county  not  under  the  bee  trade 
agreement  with  U.S.)  have  not  been  met. 
TA-W-52.145;  Philips  Elmet,  Lewiston, 

ME 
TA-W-52,400;  KoUsman,  Inc..  a  wholly 

owned  subsidiary  ofEFW,  Inc., 

Merrimack,  NH 
TA-W-52,412:  Lear  Corp.,  SSD  Div., 

Elsie,  MI 
TA-W-52,434:  De  La  Rue  Cash  Systems, 

Cash  Systems  Div.,  Watertown,  WI 

AfiBrmative  Detenninatioiis  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  section  222  have 
been  met. 
TA-W-52,319;  Akron  Porcelain  and 

Plastics  Co.,  Inc.,  Akron,  OH:  June  20, 

2002. 
TA-W-52,056;  Dynamic  Metal  Forming. 

Inc..  Scottdale.  PA:  June  13.  2002. 
TA-W-52.213  &  A.  B;  Hoover  Co..  Main 

Plant/Distribution  Center.  North 

Canton.  OH.  Industrial  Park,  North 

Canton.  OH  and  Plant  #2,  Canton, 

OH:  June  25,  2002. 
TA-W-52,364;  Meridian  Beartrack  Co.. 

Salmon,  ID:  August  21.  2003. 
TA-W-52.371  &■  A;  Hickory  Chair  Co., 

Plant  1t7,  a  div.  of  Thomasville 

Furniture  Industries,  Inc.,  Hickory,  NC 

and  Plant  it20,  a  division  of 

Thomasville  Furniture  Industries, 

Inc.,  Hickory.  NC:  July  21.  2002. 
TA-W-52.436:  Empire  Steel  Castings,  a 

div.  of  Atchison  Casting  Corp.; 

Lauredate,  PA:  July  29,  2002. 
TA-W-52.397;  Oxford  Textile.  Inc.. 

Oxford,  NJ:  July  1 0,  2002. 
TA-W-52,435;  Quaker  Alloy,  Inc.,  a  div. 

of  Atchison  Casting  Corp.,  Myerstown, 

PA:  July  29,  2002. 
TA-W-52,445;  Baron  Drawn  Steel  Corp., 

Toledo,  OH:  July  21,  2002. 
TA-W-52,24b;  LTD  Industries,  Inc., 

Lewistown,  IL:  June  20,  2002. 
TA-W-52,242;  Louisiana  Pacific  Corp., 

Belgrade,  MT:July  7,  2002. 
TA-W-52,243:  Nestle  Purina  Pet  Food, 

St.  Joseph,  MO:  July  1,  2002. 


TA-W-52,3:  6;  Louisiana  Pacific  Corp., 

formerly  C  rown  Pacific,  Banners 

Ferry,  ID: ,  une  26,  2002. 
TA-W-52,3h ;  Advanced  Micro  Devices 

(AMD).  Lane  Star  Fab  14  and  15, 

including  eased  workers  of  Volt 

Service  Gi  oup,  Austin,  TX:  April  15, 

2002. 
TA-W-52,3  J  6;  Delphi  Corp.,  Delphi 

Energy  Ch  issis  Systems  Div., 

Kettering,  OH:  July  22,2002. 
TA-W-52,377;  Weyerhaeuser  Co., 

Rothschild  Mill,' Rothschild,  WI:July 

23,  2002. 
TA-W-52.41  6;  Major  Wire  and 

Conductoi ,  Chicopee,  MA:  July  1 7, 

2002. 
TA-W-52,6l  3;  Anderson  Pattern,  Inc., 

Muskegon  Heights,  MI:  April  20.  2002. 
TA-W-51,8l  3;  North  American  Cronite. 

Inc..  div.  c  fAFE  Technologies. 

formerly  I  T  Alloys  Div.  of  North 

American  Cronite,  Inc.,  North 
.  Ridgeville  OH:  May  9,2002. 
fA-W-52,H  6;  Bruce  Furniture 

Industries  LLC,  Bruce,  MS:  June  6, 

2002. 
TA-W-52,3l «;  Cal  Quality  Electronics, 

Inc.,  Santi  t  Ana.  CA:  July  15,  2002. 
TA-W-52,i:  '4  &■  A;  Elkem  Metals  Co., 

Ferrosilici  in  Div.,  Alloy,  WV  and 

Silicon  Di  r..  Alloy,  WW:  June  25,  2002. 
TA-W-52,2[  9;  LA.  Darling  Co., 

Paragouk  ,  AR:  July  3,  2002. 
TA-W-52,2l  6;  LA.  Darling  Co.,  Wood 

Div.,  Piggt  t,  AR:  June  11.  2002. 
TA-W-52,2l  16;  LA.  Darling  Co.,  Metal 

Div.,  Corn  ing,  AR:July  14,  2002. 
TA-W-52,3{  >2;  Dominion  Apparel,  a  div. 

ofGraysoi  i  Properties  Corp.,  Galax, 

VA:  July  14,2002 
TA-W-52.3i  6;  Jo-Bo,  Inc.,  Georgetown, 

SC  and  M  rrtle  Beach,  SC:  June  30, 

2002. 
TA-W-52,3:  '0:  Thomson  Crown  Wood 

Products,  including  leased  workers  of 

Ablest  Stc  ffing.  Mocksville.  NC:  July 

14,  2002. 
TA-W-52.31  »8  &-  A,  B;  American  Racing 

Equipmet  t.  Inc.,  Plant  I,  a  subsidiary 

ofNoranc  a,  Rancho  Dominquez,  CA 

and  Plant  II,  a  subsidiary  of  Noranda, 

Rancho  D  ominquez,  CA  and  Gardena 

Plant,  a  si  tbsidiary  of  Noranda, 

Gardena.  CA:  July  1 7.  2002. 

The  folloi  /ing  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  pro  luction)  of  section  222  have 
been  met. 
TA-W-52. 

Inc., 

WLJuly3 
TA-W-52. 

Product 

2002. 
TA-W-52. 

Moses 

WA:  Aug] 


La,  :e 


3 14; 


;  Green  Bay  Packaging, 
Coai^d  Products  Div.,  Green  Bay, 
2002. 
;  Hudson.  RCI.  Voldyne 
.  Temecula.  CA:  July  30, 


4  19; 
L  iv., 


5}7, 


;  Inflation  Systems,  Inc., 
Operations,  Moses  Lake, 
St  13,  2002. 


TA-W^52,295;  Breed  Steering  Systems, 

Inc.,  Quality  Assurance  Lab, 

Brownsville.  TX:  July  8,  2002. 
TA-W-52,382;  Capital  Mercury 

Apparel,  Ltd,  Mar-Bax  Shirt  Company 

Div.,  Gassville,  AR:  July  23.  2002. 
TA-W-52.448;  T.S.  Trim  Industries. 

Inc.,  Athens  Div..  Athens.  OH:  August 

1,  2002. 
TA-W-52.455;  Waterloo  Industries,  Inc.. 

Including  Leased  Workers  of 

Staffmark.  Pocahontas,  AR:  July  24. 

2002. 
TA-W-52.519;  Holm  Industries,  Inc./ 

ILPEA.  Inc.,  Galesburg,  IL:  August  11, 

2002. 
TA-W-51,988;  Vishay-North  American 

Capacitor  Company,  formerly  North 

American  Capacitor  Company,  a 

subsidiary  of  Vishay  Intertechnology. 

Greencastle,  IN:  June  6.  2002. 
TA-W-52,054;  Coin  Acceptors,  Inc.,  dba 

Coinco,  Mountain  View  Fabricators 

Div.,  Mountain  View,  MO:  June  13, 

2002. 
TA-W-52, 071;  Colson  Plastics,  a  div.  of 

Colson  Caster  Corp.,  Monette,  AR: 

June  16,  2002. 
TA-W-52.427;  Dan  River,  Inc.,  Danville, 

VA:  July  14,  2002. 
TA-W-52.438;  Consolidated 

Fabricators,  Inc.,  Clinton,  SC:July  17, 

2002. 
TA-W-52,088;  Avohdale  Mills,  Inc.. 

Bevelle  Plant,  Alexander  City,  AL: 

June  13,  2002. 
TA-W-52,372;  Code  Systems.  Inc., 

formerly  Code  Alarm,  Inc.,  a  wholly- 
owned  subsidiary  ofAudiovox 

Electronics  Corp.,  including  leased 

workers  of  Forge  Industrial  Staffing. 

Troy.  MI:  July  21 .  2002. 
TA-W-52,390;  Eaton  Corp.,  Automotive 

PSCODiv.,  including  leased  workers 

of  Kelly  Services,  Ann  Arbor,  MI:  July 

11,2002. 
TA-W-52,648;  Wall  Repair  Systems, 

Inc.,  dba  Step  Savers,  including 

leased  workers  of  Spectral 

Contractors,  Inc.,  Vancouver,  WA: 

August  15,  2002. 
TA-W-52,532;  Exfo  Burleigh  Products 

Group.  Inc..  Victor.  NY:  July  12.  2002. 

The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  trade  certified  primary  firm 
has  been  met. 
TA-W-52, 419;  Nestaway.  a  div.  ofAxia. 

Inc..  Cleveland,  OH:  July  16,  2002. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  August. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 
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Dated:  September  3,  2003. 
Teirence  Clark, 

Director,  Dmsion  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  03-23709  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  4510-30-f> 


54499 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,556] 

Visteon  Systems,  LLC,  l.ansdale, 
Pennsylvania;  Notice  of  Termination  of 
investigation 

Piirsuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
14,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Visteon  Systems,  LLC,  Lansdale, 
Pennsylvania. 

The  petition  was  not  signed  by  each 
of  the  three  workers  submitting  the 
petition  and  has  therefore  been  deemed 
invalid.  Ck)nsequently,  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  28th  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doe.  03-23705  Filed  9-16-03;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,S00] 

Volex  inc.,  Conover,  North  Carolina; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
11,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Volex,  Inc.,  Conover,  North  Carolina. 

A  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  IXl.  this  15th  day  of 
August,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-23724  Filed  9-16-03;  8:45  am] 

BHJJNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Ellgibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are.  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  D, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  pitjvided  such 
request  is  filed  in  writing  v«th  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shcHvn  below, 
not  later  than  September  29,  2003. 

Interested  persons  cu«  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
29,  2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  2nd  day  of 
September  2003. 
Terrence  Clark, 

Acting  Director,  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  instituted  l)etween  08/18/2003  and  08/22/2003] 


TA-W 


52,574 
52,575 
52,576 
52,577 
52,578 
52,579 
52,580 
52,581 
52,582 
52,583 
52.584 
52,585 
52,586 
52,587 
52,588 
52.589 
52,590 
52,591 
52,592 
52,593 
52,594 
52,595 


Subject  firm  (Petitioners) 


Waggoner/Part<er  Fisheries  (Wkrs) 

Volex,  Inc.  (Wkrs) 

FMC  Measurement  Solutions  (UAW) 

Allen  Edmonds  (Wkrs)  , 

Goodyear  Tire  and  Rubt)er  Company  (Wkrs) 

Wellington  Synttietic  Fit)ers  (Comp)  , 

Inwin-Hodson  Metal  Manufacturing,  LLC  (Comp) 

Vaughan  Fumiture  Company  (Comp) 

AT  and  T  Wireless  Sen/ices,  Inc.  (CA) 

VF  Jeanswear  Limited  Partnership  (Comp) 

Siebel  Systems  (CA)  

Oregon  Woodworking  Co.  (OR) 

Thantex  Specialities  (Comp) 

Ramtex.  Inc.  (Comp)  

Paxar  Corporation  (Comp)  

Hunter  Corporation  (Comp) 

Delta  International  Machinery  (Comp)  

Kentucky  Derby  Hosiery  (Wkrs) 

Cincinnati  Advertising,  LLC  (OH)  

Implementation  Strategies,  Inc.  (Comp)  

Squires  Hardwoods.  Inc.  (Comp) 

Squires  Hardwoods,  Inc.  (Comp) 


Location 


Kenai.  AK 

Conover.  NC 

Erie,  PA  

Milwaukee,  Wl  ... 
Cartersville,  GA  . 

Leesville.  SC 

Portland,  OR 

Johnson  City,  TN 
Uvemrore,  CA  .... 

Ada,  OK  

Emeryville,  CA  ... 

Bend,  OR 

Abbeville.  SC  

Ramseur,  NC 

Lenoir.  NC  

Portage,  IN  

Tupelo,  MS  

Mount  Airy,  NC  .. 
Springdale,  OH  .. 
New  Yorit,  NY  .... 

Shannon,  NC  ...... 

Woonsocket,  Rl  ., 


Date  of  institu- 

Date of  peti- 

tion 

tion 

08/18/2003 

08/12/2003 

08/18/2003 

08/13/2003 

08/18/2003 

08/01/2003 

08/18/2003 

08^14/2003 

08/18/2003 

08/01/2003 

08/18/2003 

08/12/2003 

08/18/2003 

08/13/2003 

08/18/2003 

08/06/2003 

08/18/2003 

08/05/2003 

06/18/2003 

08/04/2003 

08/18/2003 

08/06/2003 

08/18/2003 

08/14/2003 

08/18/2003 

07/23/2003 

08/18/2003 

08/06/2003 

08/18/2003 

08/05/2003 

08/18/2003 

08/11/2003 

08/18/2003 

08/01/2003 

08/18/2003 

08A)8/2003 

08/18/2003 

08/05/2003 

08/18/2003 

08/05/2003 

08/18/2003 

07/30/2003 

08/18/2003 

08/14/2003 
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Appbndix— Continued 

[Petitions  instituted  t^tween  08/18/2003  and  08/22/2003] 


TA-W 


Subject  firm  (Petitioners) 


Location 


Date  of  institu- 

Date of  peti- 

tion 

tion 

08/18/2003 

08/04/2003 

8/18/2003 

8/13/2003 

8/18/2003 

7/18/2003 

a/18/2003 

7/18/2003 

8/18/2003 

8/07/2003 

8/18/2003 

8/13/2003 

8/18/2003 

7/g0/2003 

8/18/2003 

7/25/2003 

8/19/2003 

8/18/2003 

8/19/2003 

8/14/2003 

8/19/2003 

7/29/2003 

8/19/2003 

8/14/2003 

8/19/2003 

8/18/2003 

8/19/2003 

8/11/2003 

8/19/2003 

8/13/2003 

8/19/2003 

8/15/2003 

8/19/2003 

8/18/2003 

08/19^003 

08/15/2003 

8/19/2003 

8/14/2003 

8/19/2003 

8/15/2003 

8/19/2003 

8/13/2003 

8/19/2003 

8/11/2003 

8/19/2003 

8/11/2003 

8/19/2003 

8/13/2003 

8/19/2003 

8/15/0200 

08/19/2003 

08/13/2003 

08/19/2003 

08/11/2003 

08/19/2003 

08/14/2003 

08/19/2003 

08/15/2003 

08/20/2003 

08/11/2003 

08/20/2003 

08/15/2003 

08/20/2003 

08/14/2003 

08/20/2003 

08/14/2003 

08^/2003 

08/12/2003 

08/20/2003 

08/12/2003 

08/20/2003 

08/06/2003 

08/20/2003 

08/12/2003 

08/20/2003 

08/18/2003 

08/20/2003 

08/t6/2003 

08/21/2003 

08/20/2003 

08/21/2003 

08/14/2003 

08/21/2003 

08/20/2003 

08/21^003 

05/08/2003 

08/21/2003 

08/07/2003 

08/21/2003 

08/07/2003 

08/21/2003 

08/20/2003 

08/21/2003 

08/07/2003 

08^1/2003 

08/20/2003 

08/21/2003 

07/26/2003 

08/21/2003 

08/20/2003 

08/21/2003 

08/18/2003 

08/21/2003 

08/14/2003 

08/21/2003 

08/18/2003 

08/21/2003 

08/18/2003 

08/21/2003 

08/19/2003 

08/21/2003 

08/21/2003 

08/21/2003 

08/06/2003 

08/21/2003 

08/15/2003 

08/21/2003 

07/11/2003 

08/21/2003 

08/05/2003 

08/22/2003 

08/22/2003 

08/22/2003 

08/15/2003 

08/22/2003 

08/21/2003 

08/22/2003 

08/19/2003 

08/22/2003 

08/11/2003 

08/22/2003 

08/08/2003 

08/22/2003 

08/18/2003 

08/22/2003 

08/14/2003 

08/22/2003 

08/15/2003 

08/22/2003 

08/20/2003 

52.596  .. 

52.597  .. 
52.5geA 
52.596  . 
52.599  .. 
52.600.. 
52.601  .. 
52,602.. 
52.603. 
52.604.. 
52,605.. 
52.606. 
52.607  . 
52.608. 
52.609. 

52.610  . 

52.611  . 

52.612  . 

52.613  . 

52.614  .. 

52.615  . 

52.616  . 

52.617  . 

52.618  . 

52.619  . 
52.620. 
52.621  . 
52.622. 
52,623. 
52,624  . 
52,625. 
52,626. 
52,627. 
52,628  . 
52,629. 
52,630. 
52,631  . 
52,632. 
52,633. 
52,634. 
52,635. 
52,636. 
52.637. 
52.638. 
52.639. 
52.640. 
52,641  . 
52,642. 
52,643. 
52,644. 
52.645. 
52.646. 
52.647  . 
52.648. 

52.649  . 

52.650  . 

52.651  . 
52,652. 
52,653. 
52,654. 
52.655. 
52,656. 
52.657. 
52,658. 
52,659. 
52,660. 
52,661  . 
52.662, 
52,663. 
52.664  . 


Ptiotronics,  Inc.  (Comp)  

Sure-Frt,  Inc.  (Wkrs)  

Minacs  (Comp) 

Minacs  (Comp) 

Ruppe  Hosiery  Inc.  (Comp)  

Kelly  Servicers  (VVkrs) 

Congress  Industries  (UNITE) 

Reed-Rico  (MA) 

Medite  Division  of  Sierra  Pine  (Wkrs) 

F/V  Seven  Sons  (Comp) „..-. 

F/V  ValH  (Comp) 

FiiBhir>g  Vessel  (F/V)  Emerald  Sea  (Comp)  .... 

NIBCO,  Inc.  (USWA) 

Fruit  of  tfie  Loom  (Comp) 

Coastal  Lumber  (k>mpany  (Wkrs) 

TRW  Automotive  (MN)  

Guardian  Industries  Corp  (Comp) 

Solectron  (Comp)  

ITT  Industries  (Comp)  

Watlow  Controls  (MN) 

Undenwriters  Laboratories  (Wkrs)  

McKeehan  Hosiery  Mill,  Inc.  (Comp)  

Wee  Socks  (Comp) 

Johnson  Hosiery  Mills,  Inc.  (Comp) 

Miller  Casket  Company  (Wkrs)  

Corbin  Russwin,  Inc.  (Comp) 

Lala  EHen  Knitting  (Comp) 

Descartes  Systems  Group  (GA)  

Five  Rivers  Electrons  lnovatk>ns,  LLC  (lU)  .... 

Shell  E  and  P  Company  (Comp)  

TRW  Automotive  (MN) 

Paper  Converting  Machine  Company  (Comp) 

Flextronks  LogistKS  (Comp) 

V.I.  Prewett  and  Son,  Inc.  (Comp) 

General  Bindirtg  Corporation  (Comp)  

Ramatech,  LLC  (Wkrs) 

Northland  A.  Scott  Fetzer  Company  (IBEW)  .. 
Daimler  Chrysler  Chikl  Dev.  Center  (UAW)  .... 

Highland  Supply  Company  (Wkrs) 

Monona  Wire  Corp.  (Comp) 

North  American  Battery  Co.  (Wkrs)  

Hilti(Wkrs) 

MSX  Intemational  (Comp) 

Vesuvius  USA  (Comp)  

Textron  Fastener  (Wkrs) 

Bend  Tec,  Inc.  (MN) 

Ault,  Inc.  (Comp)  

Cybenware  (Wkrs)  

Matsushita  AvkmKS  Systems,  Corp.  (Wkrs)  ... 

Fisher  Controls  (Wkrs) 

KBK  Management  Associates  (Wkrs) 

TetonKS,  Inc.  (Comp) 

PACCAR,  Inc.  (UAW) 

Wall  Repair  Systems,  Inc.  (Comp) 

Tellabs  (Wkrs)  

PPG  industries  (Comp)  

RR  Donnelley  and  Sons  (Wkrs) 

Snap-on  Tools  (Wkrs)  

Progressive  Processing  (USWA)  

Current  Industries  (Comp) 

Takata  Petri  Inc.  (Comp) 

•Agere  Systems  (IBEW)  

C  and  C  Sportswear,  Inc.  (Comp)  

Tally  Printer  Corp.  (Comp)  

Connex  Pipe  Systems  (Wkrs) 

C.J.  USA  Transport  (Wkrs)  

Gtove's  Cut  and  Sew,  Inc.  (Comp)  

Vantfco(MN) 

Stanley  Services  (Wkrs) 

Slater  Steel.  Inc.  (USWA)  


Milpitas.  CA  

Allentown,  PA  

Swartz  Creek,  Ml  .... 

Flint,  Ml  

Kings  Mountain.  NC 

Sherman,  TX  

Hawthorne,  UJ 

Hdden,  MA 

Medford,  OR  

Cordova,  AK  

Naknek,  AK 

Kodiak,  AK 

Elkhart,  IN 

Hariingen,  TX 

Hazetton,  WV 

Winona,  MN 

Lewistown,  PA 

Creedmoor,  NC  

Loveland,  CO 

Winona,  MN 

Camas,  WA  

Fort  Payne,  AL  

Fort  Payne,  AL  

Fort  Payne,  AL  

Jermyn,  PA  

Clari(sdale,  MS  

Fort  Payne,  AL  

Atlanta,  GA  

Greeneville,  TN 

Houston,  TX 

Rushford,  MN  

Green  Bay,  Wl 

Mt.  Juliet,  TN 

Fort  Payne,  AL' 

Booneville,  MS 

Belleville,  Ml  

Waterdown,  NY  

Huntsville,  AL 

Highland,  IL  

Dekalb,  IL  

San  Diego,  CA 

Tulsa,  OK 

Auburn  Hills,  Ml  

Champaign,  IL  

Madison  Heights,  Ml 

Duluth,  MN 

Minneapolis,  MN 

Monterey,  CA 

Coppeil,  TX 

McKinney,  TX  

Youngstown,  OH  .... 

Jackson,  WY 

Madison,  TN  

LaCenter,  WA  

Bolingbrook,  IL 

Lexington,  NC 

Lancaster,  PA 

Mt.  Carmel,  IL 

Elyria,  OH  

Bellingham,  WA  

Port  Huron,  Ml  

Allentown,  PA  

Westmoreland,  IN  .. 

Kent,  WA  

Troutville,  WA  

Wayne,  Ml  

Albemarie,  NC  

Minneapolis,  MN  .... 

Smithfield,  NC 

Fort  Wayne,  IN  


TA-W 
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[Petitions  Instituted  between  08/18/2003  and  08/22/2003] 


52,658 
52,666 
52.667 
52,668 
52,669 


Subject  fimn  (Petitioners) 


Textron  (Wkrs) 

Proceed  America,  Inc.  (OR)  ... 

G.O.  Carlson,  Inc.  (Comp)  

Parker  Hannifin  Corp.  (Comp) 
Carolina  Shoe  Co.  (Wkrs)  


Location 


Rockford,  IL  

Hillsboro,  OR  .... 
Dowingtown,  PA 

Snowhill.  NC  

Morganton,  NC  . 


Date  of  institu- 
tk>n 


08/22/2003 
08/22/2003 
08/22/2003 
08/22/2003 
08/22/2003 


Date  of  peti- 
tion 


08/19/2003 
08/15/2003 
08/21/2003 
08/18/2003 
08/15/2003 


[FR  Doc.  03-23696  Filed  9-16-03;  8:45  am] 

BILUNG  COOe  4S1l>-3(My| 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting  Notice 

September  10,  2003. 

FEDERAL  REGISTER  CH-ATION  OF  PREVIOUS 
ANNOUNCEMENT:  Vol.  68,  No.  175,  at 
53,400,  September  10,  2003. 
TIME  AND  DATE:  10  a.m.,  Thursday, 
September  11,  2003. 

PLACE:  Hearing  Room,  9th  Floor,  601 
New  Jersey  Avenue,  NW.,  Washington, 
DC. 

STATUS:  Open. 

CHANGES  IN  THE  MEETING:  The 

Commission  meeting  to  consider  and  act 
upon  Secretary  of  Labor  v.  Cactus 
Canyon  Quarries  of  Texas,  Inc.,  Docket 
Nos.  CENT  2002-8(>-M,  CENT  2001- 
285-M,  CENT  2001-286-M,  CENT 
2001-3  79-M.  CENT  2001-363-M,  and 
CENT  2001-364-M,  has  been  cancelled. 
No  earlier  announcement  of  the 
cancellation  was  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Ellen,  (202)  434-9950/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen,  ' 

Chief  Docket  Clerk. 

[FRDoc.  03-23845  Filed  9-15-03;  12:17  pm] 

BILUNG  COOE  673fr-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-111] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  NanoConduction  Inc.,  of  Los  Gatos, 
CA  has  applied  for  an  exclusive  license 
to  practice  the  invention  contained  in 


the  pending  patent  application 
corresponding  to  NASA  Case  No.  ARC- 
15042-1,  entitled  "Carbon  Nanotube 
Interconnect  Technology  for 
Microprocessors  and  DRAM 
Capacitors,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  October  17,  2003. 
FOR  furtherInformation  contact: 
Robert  Padiila,  Chief  Patent  Counsel, 
NASA  Ames  Research  Center,  M/S 
202A-4,  Moffett  Field,  CA  94035-1000, 
650-604-5104. 

Dated:  September  9,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

(FR  Doc.  03-23629  Filed  9-16-03;  8:45  am] 

BILUNG  COOE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  ttie  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  Nuclear  Regidatory 
Commission  (NRC). 
action:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  luiless  it 
displays  a  currently  valid  OMB  control 
niunber. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  71,  "Packaging 


and  Transportation  of  Radioactive 
Material." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  eoUection  is 
required:  Applications  for  package 
certification  may  be  made  at  any  time. 
Required  reports  are  collected  and 
evaluated  on  a  continuing  basis  as 
events  occur. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  specific  licensees  who 
place  byproduct,  soiuce,  or  special 
nuclear  material  into  transportation,  and 
all  persons  who  wish  to  apply  for  NRC 
approval  of  package  designs  for  use  in 
such  transportation. 

6.  An  estimate  of  the  number  of 
annual  responses:  600. 

7.  The  estimated  number  of  annual 
respondents:  250  licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  42,301  hours 
(37,301  hours  for  reporting  requireiftents 
and  5,000  for  recordkeeping 
requirements). 

9.  An  indication  of  whether  section 
3507(d).  Public  Law  104-13  applies: 
N/A. 

10.  Abstract:  NRC  regulations  in  10 
CFR  part  71  establish  requirements  for 
packing,  preparation  for  shipment,  and 
transportation  of  licensed  material,  and 
prescribe  procedures,  standards,  and 
requirements  for  approval  by  NRC  of 
packaging  and  shipping  procedures  for 
fissile  material  and  for  quantities  of 
licensed  material  in  excess  of  Type  A 
quantities. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  Worid  Wide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  October  17,  2003.  Comments 
received  after  this  date  will  be 
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considered  if  it  is  practical  to  do  so,  but 

assurance  of  consideration  cannot  be 

given  to  comments  received  after  this 

date. 

OMB  Desk  OfBcer, 

Office  of  Information  and  Regulatory 

Affairs  (3150-0008), 
NEOB-10202, 

Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  NRC  Cle.arance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  Septeml)er,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Beth  St  Mary, 

Acting  NRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
[FR  Doc.  03-23690  Filed  9-16-03:  8:45  am] 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION . 

[Docket  No*.  50-334  and  50-412] 

Pennsylvania  Power  Company,  Ohio 
Edison  Company,  the  Cleveland 
Electric  Illuminating  Company,  the 
Toledo  Edison  Company,  FirstEnergy 
Nuclear  Operating  Company;  Notice  of 
Partial  WKhdrawai  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  FirstEnergy 
Nuclear  Operating  Company,  et  al.  (the 
licensee),  to  partially  withdraw  its 
application  for  proposed  amendment  to 
Facihty  Operating  License  Nos.  DPR-66 
and  NPF-73  for  the  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2 
(BVPS-1  and  2),  located  in  Beaver 
County,  Pennsylvania. 

The  request  to  review  related  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
pages  submitted  with  the  licensee's 
February  14,  2003,  submittal  was 
withdrawn  in  its  March  31,  2003, 
submittal.  The  licensee's  request  to 
modify  TS  3.6.2.2,  "Containment 
Recirculation  Spray  System,"  by 
reducing  the  required  recirculation 
spray  heat  exchanger  minimum  river/ 
service  water  flow  rate  in  surveillance 
requirement  (SR)  4.6.2. 2.e.3,  was 
withdrawn  by  its  March  19,  2003,  letter. 
The  changes  were  no  longer  necessary 
aS  Amendment  Nos.  252  and  132  for 
BVPS-1  and  BVPS-2,  respectively, 
relocated  SR  4.6.2.2.e.3  to  each  imit's 
UFSAR.  The  licensee's  requested 
changes  related  to  conversion  of  the 
BVPS-1  and  2  containments  from 


subatmosphe  ic  to  atmospheric 
operating  cor  ditions  was  withdrawn  by 
its  Septembei  5,  2003,  submittal. 

The  Comm  ssion  had  previously 
issued  a  Noti  :e  of  Consideration  of 
Issuance  of  fi\  mendment  published  in 
the  Federal  itegister  on  December  10, 
2002  (67  FR  75876).  However,  by  letters 
dated  March  u  9  and  31,  and  September 
5,  2003,  the  1  censee  withdrew  the 
portions  of  tl  e  proposed  changes  as 
stated  above. 

For  further  details  with  respect  to  this 
action,  see  th  i  application  for 
amendment  (  ated  June  5,  2002,  as 
supplementeq  August  19  and  December 
2,  2002,  and  January  30,  February  14,  - 
March  19  an(  1  31,  June  6  and  24,  and 
September  5,  2003.  The  licensee's  letters 
dated  March  19  and  31.  and  September 
5,  2003,  with  irew  a  portion  of  the 
application  fi  )r  license  amendment. 
Documents  n  lay  be  examined,  and/or 
copied  for  a  lee,  at  the  NRC's  Public 
Document  Rdom  (PDR),  located  at  One 
White  Flint  If  orth.  Public  File  Area  01 
F21, 11555  RlDckville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Age  icywide  Documents 
Access  and  N  [anagement  Systems 
(ADAMS)  Pu  blic  Electironic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  httpj/w  vw.nrc.gov/reading-rm/ 
adams/html.  Persons  who  do  not  have 
access  to  AD  \MS  or  who  encounter 
problems  in  i  iccessing  the  documents 
located  in  A]  lAMS,  should  contact  the 
NRC  PDR  Re  erence  staff  by  telephone 
at  1-800-39:  ^209,  or  301-415-4737  or 
by  email  to  f  dr@nrc.gov. 

Dated  at  Ro(  kville,  Maryland,  this  10th  day 
of  September,  2003. 

For  the  Nuc  ear  Regulatory  Commission. 
Timothy  G.  Ci  Ibum, 
Senior  Project  \4anager,  Section  1 ,  Project 
Directorate  I,  I  division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  03-2fc689  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  7!  90-01-P 


NUCLEAR  REGULATORY 
COMMISSiO  4 

Sunshine  M(  »etlng  Notice 

AGENCY:  Nu(  lear  Regulatory 
Commission 

DATES:  Weel  s  of  September  15,  22,  29, 
October  6, 1 


I,  20,  2003. 


PLACE:  Com]  aissioners'  Conference 


Room,  1155! 
Maryland. 


MATTERS  TO 


Rockville  Pike,  Rockville, 


IE  CONSIDERED: 


Week  of  September  1 5,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  September  15,  2003. 

Week  of  September  22,  2003 — Tentative 

Wednesday,  September  24,  2003 

9  a.m. — Briefing  on  Emergency 
Preparedness  Program  Status  (Public 
Meeting)  (Contact:  Eric  Weiss,  301- 
415-3264) 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov 

Thursday,  September  25,  2003 

9  a.m. — Meeting  with  Nuclear  Reactor 
Industry  on  Security  Force  Work  Hour 
Limitations  (Public  Meeting)  (Contact: 
Chris  Nolan,  301-415-8171) 
This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov 
9:30  a.m. — Discussion  of  Security  Issues 
(Closed— Ex.  1) 

Week  of  September  29,  2003 — Tentative 

Thursday,  October  2,  2003 

a 

9:30  a.m. — Meeting  with  Advisory 
ConMnittee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins,  301^15-7360) 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov 

Week  of  Octobers,  2003— Tentative 
Tuesday,  October  7,  2003 

9:30  a.m. — Briefing  on 
Decommissioning  Activities  and 
Status  (Public  Meeting)  (Contact: 
Claudia  Craig,  301-415-7276) 
This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov 
1:30  p.m. — Briefing  on  Strategic 
Workforce  Planning  and  Human 
Capital  Initiatives  (Closed — Ex.  2) 

Week  of  October  13.  2003— Tentative 

Wednesday,  October  15,  2003 

1:30  p.m. — Briefing  on  License  Renewal 
Program,  Power  Uprate  Activities,  and 
High  Priority  Activities  (Public 
Meeting)  (Contact:  Jimi  Yerokim,  301- 
415-2292) 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov 

Week  of  October  20,  2003— Tentative 
Thursday,  October  23,  2003 

10  a.m. — Meeting  with  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
(Public  Meeting)  (Contact:  John 
Larkins,  301-415-7360) 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov 
*The  schedule  for  Commission 

meetings  is  subject  to  change  on  short 

notice.  To  verify  the  status  of  meetings 
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call  (recording) — (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
SUPPLEMENTARY  INFORMATION:  By  a  vote 
of  3-0  on  September  8,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  1)  Pacific  Gas  & 
Electric  Co.  (Diablo  Canyon  Power 
Plant,  Units  1  and  2);  Application  for 
Stay  of  License  Transfer  Order  and  2) 
Duke  Energy  Corporation  (McGuire 
Nuclear  Station,  Units  1  &  2,  Catawba 
Nuclear  Station,  Units  1  &  2"  be  held  on 
September  8,  emd  on  less  than  one 
week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule.html 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  September  11,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator.  Office  of  the 
Secretary. 

[FR  Doc.  03-23837  Filed  9-rl5-03;  10:44  am] 

BILUNG  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Office  of  Nuclear  Material  Safety  and 
Safeguards  Consolidated 
Decommissioning  Guidance;  Notice  of 
Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission's  (NRC's)  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
is  announcing  the  availability  of  the 
three  volumes  (Revision  1  of  Volume  1, 
and  final  Volumes  2  and  3)  of  NUREG- 
1757,  "Consolidated  NMSS 
Decommissioning  Guidance."  The  first 
volume  is  "Consolidated  NMSS 
Decommissioning  Guidance: 
Decommissioning  Process  for  Materials 
Licensees"  (NUREG-1757,  Vol.  1,  Rev. 
1),  which  provides  guidance  for 
planning  and  implementing  the 


termination  of  materials  licenses.  The 
second  volume,  "Consolidated  NMSS 
Decommissioning  Guidance: 
Characterization,  Survey,  and 
Determination  of  Radiological  Criteria" 
(NUREG-1757,  Vol.  2),  provides 
guidance  for  compliance  with  the 
radiological  criteria  for  termination  of 
licenses.  The  third  volume, 
"Consolidated  NMSS  Decommissioning 
Guidance:  Financial  Assurance, 
Recordkeeping,  and  Timeliness" 
(NUREG-1757,  Vol.  3),  provides 
guidance  for  compliance  with  the 
financial  assurance,  recordkeeping,  and 
timeliness  criteria  for  decommissioning 
of  materials  facilities. 

The  guidance  is  intended  for  NRC 
staff,  licensees,  and  the  public.  The 
guidance  consolidation  effort  is 
supportive  of  the  NRC's  Strategic  Plan 
performance  goals  to  make  NRC 
activities  and  decisions  more  effective, 
efficient,  and  realistic  and  to  reduce 
unnecessar}^  regulatory  burden. 
ADDRESSES:  Volumes  1,  2,  and  3  of 
NUREG-1757  are  available  for 
inspection  and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
U.S.  NRC's  Headquarters  Building, 
11555  Rockville  Pike  (First  Floor), 
Rockville,  Maryland.  The  Public 
Document  Room  is  open  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays.  NUR'  1- 
1757  also  is  available  electronically 
from  the  ADAMS  Electronic  Reading 
Room  on  the  NRC  Web  site  at:  http:// 
www.nrc.gov/reading-rm/adams.html' 
and  on  the  NRC  Web  site  at:  http:// 
ixivw.nrc.gov/reading-rm/doc- 
collections/nuregs/staff/srl757/. 

Copies  of  NUREG-i757  also  maybe 
purchased  ft-om  one  of  these  two 
sources:  (1)  The  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Mail  Stop:  SSOP.  Washington, 
DC  20402-0001;  Internet:  http:// 
bookstore.gpo.gov/;  telephone:  202- 
512-1800:  fax:  202-512-2250;  or  (2)  The 
National  Technical  Information  Service, 
Springfield,  VA  22161-0002.  Internet: 
wvtiv.ntis.gov,  telephone  1-800-553- 
6847  or,  locally,  703-605-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  W.  Schmidt,  Mail  Stop:  T-7F27. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6919;  Internet: 
dws2@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  its  redesign  of  the  materials 
license  program,  NMSS  has 


consolidated  and  updated  numerous 
decommissioning  guidance  documents 
into  a  three-volume  NUREG  report, 
NUREG-1757,  "Consolidated  NMSS 
Decommissioning  Guidance." 
Information  on  the  overall 
decommissioning  guidance 
consolidation  and  updating  project  can 
be  found  in  the  Federal  Register  notice 
publishing  the  plan  for  the  project  (66- 
FR  21793;  May  1.  2001).  NUREG-1757 
provides  guidance  for  planning  and 
implementing  license  termination  under 
the  License  Termination  Rule  (10  CFR 
part  20,  subpart  E)  (LTR).  This  NUREG 
report  addresses  compliance  with  the 
radiological  criteria  for  license 
termination  of  the  LTR.  and  it 
incorporates  the  risk-informed  and 
performance-based  alternatives  of  the 
rule.  This  NUREG  also  provides 
guidance  for  compliance  with  the 
requirements  for  financial  assurance 
and  recordkeeping  for  decommissioning 
and  timeliness  in  decommissioning  of 
materials  facilities. 

The  approaches  described  in  NUREG- 
1757  help  to  identify  the  information 
(subject  matter  and  level  of  detail) 
needed  for  a  wide  range  of  radioactive 
materials  licensees  to  meet  the  financial 
assurance,  recordkeeping,  and 
timeliness  requirements  for 
decommissioning  and  to  terminate  a 
license.  NUREG-1757  describes  and 
makes  available  to  the  public:  (1) 
Methods  acceptable  to  the  NRC  staff  in 
implementing  specific  parts  of  the 
Commission's  regulations;  (2) 
techniques  and  criteria  used  Ijy  the  staff 
in  evaluating  decommissioning  actions; 
and  (3)  guidance  to  licensees 
responsible  for  decommissioning  NRC- 
licensed  sites. 

NUREG-1757  updates  and  builds 
upon  the  risk-informed  approach  used, 
in  the  NMSS  Decommissioning 
Handbook  (NUREG/BR-0241,  "NMSS 
Handbook  for  Decommissioning  Fuel 
Cycle  and  Materials  Facilities, "  March 
1997)  and  the  "NMSS  Decommissioning 
Standard  Review  Plan,"  NUREG-1727, 
September  2000.  The  three  volumes  of 
NUREG-1757  supersede  NUREG/BR- 
0241  and  NUREG-1727  in  their  entirety 
and  should  be  used  as  guidance  for 
decommissioning. 

Discussion 

The  following  table  provides  a 
summary'  of:  (1)  The  guidance  provided 
in  each  volume  of  NUREG-1757;  (2) 
licensees  to  which  the  guidance  applies; 
and  (3)  licensee  submittals  to  which  the 
guidance  applies. 
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Volume 


1 

2 

3. 


Subject 


Decommissioning   Process  for  Materials 
Licensees. 

Characterization,  Survey,  and  Determina- 
tion of  Radiological  Criteria. 


Financial  Assurance,  Recordkeeping,  and 
Timeliness. 


Lice  isees  to  which  the  guidance  applies 


Fuel 


cycle,  fuel  storage,  and  materials  li- 
cei  sees. 

All  lie  ensees  that  must  terminate  licenses 
un(  ler  the  LTR  (fuel  cycle,  fuel  storage, 
m^erials,  and  reactor  licensees). 


Fuel 


cycle,  fuel  storage,  and  materials 


cei  isees. 


On  September  26,  2002  (67  FR  60706), 
NRC  announced  the  availability  of  final 
NUREG-1757,  Volume  1.  entitled 
"Consolidated  NMSS  Decommissioning 
Guidance:  Decommissioning  Process  for 
Materials  Licensees."  In  order  to  ensure 
consistency  between  the  volumes  of  this 
NUREG  report  and  to  provide  the  most 
recent  regulatory  guidance  available,  the 
NRC  staff  decided  that  republication  of 
Volimie  1 ,  as  Revision  1 ,  was 
appropriate.  Revision  1  was  developed 
conciurently  with  the  finalization  of 
Volumes  2  and  3  of  this  NUREG  report. 
The  major  changes  in  Revision  1 
include:  (1)  Revised  guidance  regarding 
issuance  of  Federal  Register 
notifications  during  the 
deconmiissioning  process;  (2)  removal 
of  example  Federal  Register  notices;  (3) 
guidance  on  the  disposition  of  solid 
materials;  (4)  updated  guidance 
regarding  staff  actions  to  comply  with 
the  National  Environmental  Policy  Act; 
and  (5)  references  to  the  U.S. 
Environmental  Protection  Agency/NRC 
Memorandum  of  Understanding  for 
consultation  on  decommissioning  sites 
(67  FR  65375;  October  24,  2002). 
Volume  1,  Revision  1  provides  guidance 
for  developing  those  parts  of  a 
deconunissioning  plan  addressing 
general  site  description  and  current 
radiological  conditions; 
decommissioning  activities, 
management,  and  quality  assurance;  and 
modifications  to  decommissioning 
programs  and  procedures. 

On  September  26,  2002  (67  FR  60707), 
NRC  announced  the  availability  and 
solicited  comments  on  draft  NUREG- 
1757,  Volvune  2,  entitled  "Consolidated 
NMSS  Decommissioning  Guidance: 
Characterization,  Survey,  and 
Determination'of  Radiological  Criteria." 
NRC  staff  reviewed  and  considered  the 
comments  and  incorporated  them, 
where  appropriate,  in  the  final  Volume 
2.  Appendix  P  of  the  final  Volume  2 
provides  the  public  comments  received 
and  the  NRC  staff  response  to  those 
comments.  The  final  Volume  2  provides 
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Licensee  submittals  to  which  the  guidance 
applies 


Decommissioning  license  amendment  re- 
quests, decommissioning  plans,  and  re- 
lated compliance  documents. 

Decommissioning  license  amendment  re- 
quests, decommissioning  plans,  license 
termination  plans,  and  related  compli- 
ance documents. 

Financial  assurance  plans  and  instru- 
ments, recordkeeping  plans,  decommis- 
sioning Ik^ense  amendment  requests, 
decommissioning  plans,  and  related 
compliance  documents. 


guidance  foi  demonstrating  compliance 
with  the  LT  i.  Specifically,  final  Volume 
2  provides  g  uidance  on  facility  radiation 
surveys,  esp  ecially  final  status  surveys; 
dose  assessi  lents;  and  demonstrations 
that  residua  radioactivity  levels  are  as 
low  as  is  rec  sonably  achievable 
(ALARA). 

In  additioki,  final  Volume  2  provides 
guidance  fo  ■  identifying  and  accounting 
for  potentia  dose  contributions  from 
partial  site  leleases  (see  Final  Rule, 
"Releasing  '.  'art  of  a  Power  Reactor  Site 
or  Facility  f  )r  Unrestricted  Use  Before 
the  NRC  Apk)roves  the  License 
Terminatioi  Plan;"  68  FR  19711;  April 
22,  2003).  F  nal  Volume  2  provides 
guidance  or  how  to  account  for  dose 
contributions  from  previously  released 
areas  to  ens  ire  that  the  entire  site, 
including  tJ  le  previously  released  areas, 
meets  the  n  diological  criteria  of  the 
LTR. 

On  Janua  y  10,  2003  (68  FR  1487), 
NRC  annou  iced  the  availability  and 
solicited  co  nments  on  draft  NUREG- 
1757,  Voluiie  3,  entitled  "ConsoUdated 
NMSS  Decc  mmissioning  Guidance: 
Financial  Assurance,  Recordkeeping, 
and  Timeli)  less."  NRC  staff  reviewed 
and  Gonsid*  red  the  comments  and 
incorporated  them,  where  appropriate, 
in  the  final  Volume  3.  Appendix  B  of 
the  final  Vc  lume  3  provides  the  public 
comments  i  eceiyed  and  the  NRC  staff 
response  to  those  comments.  The  final 
Volume  3  p  rovides  guidance  for 
demonstrat  ng  compliance  with  the 
financial  as  surance,  recordkeeping,  and 
timeliness  i  equirements  for 
decommiss  ioning  materials  facilities. 

While  NUREG-1757  is  intended  for 
use  by  app  icants,  licensees,  and  NRC 
license  rev  ewers,  it  is  also  available  to 
other  NRC  Dersonnel,  Agreement  State 
staff,  and  t!  le  public.  NRC  staff  will  use 
the  policiei  and  procedures  discussed 
in  NUREG-1757  to  evaluate  a  hcensee's 
decommissioning  actions,  financial 
assurance  <  nd  recordkeeping  for 
decommisi  ioning,  and  timeliness  in 
decommiss  ioning. 


NUREG-1 757  is  not  a  substitute  for 
regulations,  and  compliance  with  it  is 
not  required.  Methods  and  solutions 
different  from  those  in  NUREG-1757 
will  be  acceptable,  if  they  provide  a 
basis  for  concluding  that  the 
decommissioning  actions  are  in 
compliance  with  the  Commission's 
regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Dated  at  Rockville,  MD,  this  11th  day  of 
September,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  03-23691  Filed  9-1&-03;  8:45  am] 

BILUNG  CODE  TSM-Ot-I* 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

summary:  The  Federal  Salary  Council 
will  meet  at  the  time  and  location 
shown  below.  The  Council  is  an 
advisory  body  composed  of 
representatives  of  Federal  employee 
organizations  and  experts  in  the  fields 
of  labor  relations  and  pay  policy.  The 
Council  makes  recommendations  to  the 
President's  Pay  Agent  (the  Secretary  of 
Labor  and  the  Directors  of  the  Office  of 
Management  and  Budget  and  the  Office 
of  Personnel  Management)  about  the 
locality  pay  program  for  General 
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Schedule  employees  under  section  5304 
of  title  5,  United  States  Code.  The 
Council's  recommendations  cover  the 
establishment  or  modification  of  locality 
pay  areas,  the  coverage  of  salary 
surveys,  the  process  of  comparing 
Federal  and  non-Federal  rates  of  pay, 
and  the  level  of  comparability  payments 
that  should  be  paid. 

The  Council  will  continue  its  review 
of  the  new  metropolitan  statistical  areas 
announced  by  the  Office  of  Management 
and  Budget  in  June  2003,  new 
commuting  pattern  data,  and  other 
information  related  to  establishing  or 
modifying  locality  pay  area  boundaries 
begun  at  the  Council's  September  3, 
2003  meeting.  The  Council  anticipates 
completing  its  discussion  of  whether 
any  changes  should  be  recommended  in 
locality  pay  area  boundaries  and  which 
geographic  locations  should  be  surveyed 
for  locality  pay  purposes.  The  Council 
will  also  review  the  results  of  pay   . 
comparisons  and  formulate  its 
recommendations  to  the  President's  Pay 
Agent  on  pay  comparison  methods, 
locality  pay  rates,  and  locality  pay  area 
boundaries  for  2005.  The  Council 
anticipates  it  will  complete  its  work  for 
this  year  at  this  meeting  and  has  not 
scheduled  any  additional  meetings  for 
2003.  The  public  may  submit  written 
materials  about  the  locality  pay  program 
to  the  Council  at  the  address  shown 
below.  The  meeting  is  open  to  the 
public. 

DATES:  October  7,^003,  at  1  p.m. 
ADDRESSES:  Office  of  Personnel 
Management.  1900  E  Street  NW.,  Room 
5303  (Pendleton  Room).  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Winstead,  Deputy  Associate 
Director  for  Pay  and  Performance 
Policy.  Office  of  Personnel  Management. 
1900  E  Street  NW.,  Room  7H31, 
Washington,  DC  20415-8200.  Phone 
(202)  606-2838;  FAX  (202)  606-0824;  or 
email  at  pay-performance- 
policy@opm.gov. 

For  the  President's  Pay  Agent: 
Kay  Cole  James, 
Director. 

IFR  Doc.  03-23687  Filed  9-16-03;  8:45  am] 
BILUNG  CODE  632S-3»-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Personnel  Demonstration  Project; 
Alternative  Personnel  Management 
System  for  the  U.S.  Department  of 
Commerce 

AGENCY:  Office  of  Personnel 
Management. 


ACTION:  Notice  of  Amendment  to  expand 
coverage  of  all  provisions  of  the 
Department  of  Commerce  Personnel 
Management  Demonstration  Project  to 
include  additional  orgemizations  within 
the  Department  of  Commerce. 

SUMMARY:  Section  4703  of  title  5  U.S.C. 
authorizes  the  Office  of  Personnel. 
Management  (OPM)  to  conduct 
demonstration  projects  that  experiment 
with  new  and  different  human  resources 
management  concepts  to  determine 
whether  changes  in  policies  and 
procedures  result  in  improved  Federal 
human  resources  management.  OPM 
approved  a  demonstration  project 
covering  several  operating  units  of  the 
U.S.  Department  of  Commerce  (DoC). 
The  Code  of  Federal  Regulations  (5  CFR 
470.315)  requires  that  modifications  to 
approved  demonstration  project  plans 
be  approved  by  OPM.  This  notice 
proposes  to  expand  the  coverage  of  the 
demonstration  project  to  include 
additional  organizations  within  the 
Department  and  to  increase  the  number 
of  participants  to  the  legal  maximum  of 
5,000  participants.  This  notice  serves  to 
list  all  organizations  within  DoC  that 
will  be  included  in  the  Demonstration 
Project  during  its  expansion  phase.  This 
notice  also  lists  additional  occupational 
series  to  be  included  as  part  of  the 
expansion.  The  Department  will  follow 
the  final  plan  as  published  in  the 
Federal  Register  dated  December  24, 
1997,  and  the  Federal  Register  Notice  of 
Modification  dated  September  30.  1999, 
except  for  minor  changes  noted  in 
Section  III  of  this  Federal  Register 
Notice.  These  changes  do  not  require 
waivers. 

DATES:  This  notice  may  be  implemented 

October  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Department  of  Commerce:  Edward 
Liverani,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Room  5004,  Washington,  DC  20230, 
(202)  482-0272.  Office  of  Personnel 
Management:  Delmar  White,  U.S.  Office 
of  Personnel  Management,  1900  E 
Street,  NW.,  Room  7660,  Washington, 
DC  20415.  (202)  606-1578. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Office  of  Personnel  Management 
(OPM)  approved  the  Department  of 
Commerce  (DoC)  Demonstration  project 
and  published  the  final  plan  in  the 
Federal  Register  on  Wednesday, 
December  24,  1997,  Volume  62,  Number 
247,  Part  II.  The  project  was 
implemented  on  March  29,  1998,  and 
rnodified  in  the  Federal  Register  on 
Thursday,  September  30, 1999,  Volume 


64,  Number  189  (Notices)  (Pages  52810- 
58212.) 

OPM  approved  a  request  to  extend  the 
DoC  demonstration  project  for  5  years  as 
stated  in  an  administrative  letter  ft-om 
OPM,  dated  February  14,  2003.  The  key 
features  of  the  project  involve  increased 
delegation  of  authority  and  - 
accountability  to  line  managers, 
simplified  classification  and  broad 
banding,  pay  for  performance,  hiring 
and  pay  setting  flexibilities,  and 
modified  Reduction-in-Force  (RIF) 
procedures. 

This  Federal  Register  Notice  covers 
1,505  additional  employees.  Currently, 
the  demonstration  project  has  2.900 
employees.  The  remaining  additional 
employee  slots  are  being  reserved  for 
the  near  future,  pending  reorganization. 
In  the  event  more  employees  are  added 
up  to  the  maximum  limit  of  5,000, 
another  Federal  Register  Notice  will  be 
published  to  provide  employee 
notification. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 

I.  Executive  Summary 

The  Department  of  Commerce  (DoC) 
demonstration  project  utilizes  many 
features  similar  to  those  implemented 
by  the  National  Institute  of  Standards 
and  Technology  (NIST)  demonstration 
project  in  1988.  The  DoC  project 
supports  several  key  objectives:  To 
simply  the  classification  system  for 
greater  flexibility  in  classifying  work 
and  paying  employees;  to  establish  a 
performance  management  and  rewards 
system  for  improving  individual  and 
organizational  performance;  and  to 
improve  recruitment  and  retention  to 
attract  highly  qualified  candidates.  The 
I?oC  project  is  designed  to  test  whether 
the  interventions  of  the  NIST  project, 
which  is  now  a  permanent  alternative 
system,  could  be  successful  in  other 
DoC  environments.  The  current 
participating  organizations  include  the 
Technology  Administration,  the  Bureau 
of  Economic  Analysis,  the  Institute  for 
Telecommunication  Sciences,  and  three 
units  of  the  National  Oceanic  and 
Atmospheric  Administration:  Office  of 
Oceanic  and  Atmospheric  Research. 
National  Marine  Fisheries  Service,  and 
the  National  Environmental  Satellite. 
Data,  and  Information  Service. 

n.  Introduction 

A.  Purpose 

The  Department's  personnel 
demonstration  project  is  designed  to 
provide  managers  at  the  lowest 
organizational  level  the  authority, 
control  and  flexibility  needed  to  recruit. 
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retain,  develop,  recognize,  and  motivate 
its  workforce,  while  ensuring  adequate 
accountability  and  oversight.  Expansion 
of  the  demonstration  project  will  allow 
the  DoC  to  broaden  the  scope  of  this  test 
to  additional  organizations  with 
different  missions.  This  should  improve 
the  Department's  assessment  of  the 
effectiveness  of  its  interventions  in  its 
efforts  to  compete  more  effectively  for 
high  quality  personnel,  while 
stren^ening  the  manager's  role  in 
human  resources  management. 

All  provisions  of  the  Department's 
personnel  demonstration  project,  as 
published  in  the  Federal  Re^ster 
Notice,  dated  December  24,1997,  and 
the  Notice  of  Modification  dated 
.September  30, 1999,  will  apply.  This 
notice  also  serves  to  make  changes  to 
the  plan  to  accommodate  the  expansion. 
These  changes  include  the  addition  of 
specific  occupational  series, 
I>epartmental  Personnel  Management 
Board  composition,  and  pre-project  cost 
formulas  for  the  CFO/ASA  organization. 

Employee  notification  will  be  made 
by  delivery  of  a  copy  of  the  December 
24, 1997,  final  plan,  any  subsequent 
modifications  and  this  notice.  "Training 
for  supervisors  and  employees  will  be 
accomplished  by  informational  briefings 
and  training  sessions  prior  to 
implementation. 

B.  Participating  Employees 

Employee  notification  of  this 
expansion  proposal  has  been 
accomplished  by  providing  a  full  set  of 
briefings  to  employees  and  managers 
and  providing  them  electronic  access  to 
all  Demonstration  Project  policies  and 
procedures  including  the  two  previous 
Demonstration  Project  Federal  Register 
Notices.  We  will  also  provide 
employees  with  a  copy  of  this  proposed 
Federal  Register  Notice  upon  approval. 
Subsequent  supervisor  training  and 
informational  briefings  for  all 
employees  will  be  accomplished  prior 
to  the  implementation  date  of  the 
expansion. 

The  demonstration  project  will  be 
expanded  to  cover  all  nonbargaining 
unit  employees  in  the  following 
organizations  at  all  duty  locations.  The 
following  organizations  are  added  to  the 
final  plan,  Section  II.D.  Participating 
X)Tganizations:  Wiihin  the  Office  of  the 
Chief  Financial  Officer  and  Assistant 
Secretary  for  Administration  (CFO/ 
ASA),  approximately  450  new 
employees  from  the  following  offices 
covering  all  their  duty  locations  will  be 
added  at  this  time  to  the  demonstration 
project  as  part  of  the  expansion: 
Office  of  Seciuity 

Office  of  Management  and  Organization 
Office  of  Financial  Management 


Office  of  Human  Resources  Management 
Office  of  Administrative  Services 
Office  of  Acquisition  Management 

The  DoC  demonstration  project  will 
also  be  expa|ided  to  include  1,055 
additional  eiiployees  in  the  following 
organization^  and  locations  within  the 
National  Ocfanic  and  Atmospheric 
Administration  (NOAA): 

Within  the  National  Oceanic  and 
Atmospheric  Administration: 
Program  Plaiining  and  Integration 

Office,  Silver  Spring,  MD 

Within  th(  i  Office  of  Oceanic  and 
Atmospherii :  Research: 
Geophysical  Fluid  Dynamics  Research 

Laborator  ,  Princeton,  N.J. 

Within  thf  National  Marine  Fisheries 
Service: 
Pacific  Islands  Regional  Office, 


Honolulu, 


Honolulu, 


HI. 


Pacific  Islan  is  Fisheries  Science  Center, 


HI. 


Nonbargaining  unit  employees  in  the 

following  organizations: 

Northeast  Fisheries  Science  Center, 
Woods  H(  le,  MA,  and  Laboratories  in 
Narragans  Btt,  Rl,  Milford,  CT,  Sandy 
Hook,  NJ,  and  Washington,  DC. 

Southeast  Regional  Office,  St. 
Petersburg,  FL. 

Southeast  F  sheries  Science  Center, 
Miami,  FI ,  and  Laboratories  at 
Panama  C  ity,  FL,  Pascagoula  and  Bay 
St.  Louis,  MS,  and  Galveston,  TX. 

Southwest  I  isheries  Science  Center,  La 
Jolla,  CA,  and  Laboratories  in  Santa 
Cruz  and  'acific  Grove,  CA. 

Northwest  I  isheries  Science  Center, 
Seattle,  V\  A,  and  Laboratories  in 
Newport  imd  Hammond,  OR,  and 
Manchest  er,  Pasco,  and  Mukilteo, 
WA. 

Alaska  Fish  jries  Science  Center,  Seattle, 
WA,  and  \uke  Bay  Laboratory  in 
Juneau,  A  K. 
Within  th  b  National  Environmental 

Satellite,  Dj  ta  and  Information  Service: 
Nonbargaining  unit  employees  in  the 

following  organization: 

Wallops  Isli  ind  Command  and  Data 
Acquisiti  )n  Station,  Wallops  Island, 
VA. 

C.  Changes 

(1)  Section 
Employees 

The  folio 
Table  2. 


0410 
0413 
0440 
0690 


to  the  Plan 

I.  E:  Participating 

ving  series  are  added  to 


0808     ] 

Architecture  Series. 

0819 

Environmental  Engineering  Series. 

0871 

Naval  Architecture  SeriA. 

0896 

Industrial  Engineering  Series. 

1370 

Cartography  Series. 

2210 

Information  Technology  Management 

Series. 

2299 

Information      Technology      Student 

Trainee  Series. 

Scientific  and  Engineering  Technician  (ZT) 
Career  Path 


0350 
0817 
1371 
1374 
1862 


Equipment  Operator  Series. 
Sun/eying  Technician  Series. 
Cartographic  Technician  Series. 
Geodetic  Technician  Series. 
Consumer  Safety  Inspection  Series. 


Administrative  (ZA)  Career  Path 


0080 
0083 
0085 
0018 

0150 
0170 
0201 

0399 

0505 
0599 

0828 
0963 
1008 
1015 
1016 

1020 
1060 
1102 
1104 
1152 
1170 
1176 
1361 
1640 
1701 

2001 
2010 
2030 

2101 
2130 


Security  Administration  Series. 

Police  Series. 

Security  Guard  Series. 

Safety  and  Occupational  Health 
Management  Series. 

Georgraphy  Series. 

History  Series. 

Human  Resources  Management  Se- 
ries. 

Administration  and  Office  Support 
Student  Trainee  Series. 

Financi£U  Management  Series. 

Rnancial  Management  Student 
Trainee. 

Construction  Analyst  Series. 

Legal  Instruments  Examining  Series. 

Interior  Design  Series. 

Museum  Curator  Series. 

Museum  Specialist  and  Technician 
Series. 

Illustrating  Series. 

Photography  Series. 

Contracting  Series. 

Property  Disposal  Series. 

Production  Control  Series. 

Realty  Series. 

Building  Management  Series. 

Navigational  Information  Series. 

Facility  Operations  Services  Series. 

General  Education  and  Training  Se- 
ries. 

General  Supply  Series. 

Inventory  Management  Series. 

Distribution  Facilities  and  Storage 
Management  Series. 

Transportation  Specialist  Series. 

Traffic  Management  Series. 


Support  (ZS)  Career  Path 


Scientific  ar  d  Engineering  (ZP)  Career  Path 


Zodogy  Series. 
Ph^iology  Series. 
Genetics  Series. 
Industrial  Hygiene  Series. 


0086 

Security  Clerical  and  Assistance  Se- 

ries. 

0203 

Humem   Resources  Assistance  Se- 

ries. 

0351 

Printing  Clerical  Series. 

0356 

Data  Transcriber  Series. 

0361 

Equal  Opportunity  Assistance  Series. 

0503 

Financial  Clerical  and  Assistance  Se- 

ries. 

0544 

Civilian  Pay  Series. 

1106 

Procurement  Clerical  and  Technician 

Series. 

1421 

Archives  Technician  Series. 

1802 

Compliance  Inspection  and  Support 

Series. 
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(2)  Section  VII:  Project  Management 

The  Departmental  Personnel 
Management  Board  will  expand  to 
include  additional  board  members 
representing  the  new  major  operating 
units  included  in  the  project.  It  is  the 
intent  of  the  DoC  to  ensure  the 
composition  of  the  board  reflects  the 
diversity  of  employee  groups  to  ensiu'e 
the  objectives  of  the  demonstration 
project  are  achieved  in  an  equitable  and 
consistent  manner. 

(3)  Section  V:  B.  Base  Cost  Assessment 

The  ciurent  plan  identifies  Fiscal 
Years  1994, 1995,  and  1996  as  the  basis 
of  analysis  of  pre-project  costs  to 
determine  whether  project  costs  are 
being  maintained  at  acceptable  levels. 
Since  CFO/ASA  has  never  participated 
in  the  demonstration  project,  costs  will 
be  computed  as  annual  averages  over 
the  past  three  pre-project  fiscal  years 
immediately  preceding  implementation, 
within  CFO/ASA  offices.  NOAA  will 
continue  using  FY  1994-96  as  its  cost 
basis,  since  it  was  part  of  the 
demonstration  project  during  these 
years. 

(FR  Doc.  03-23688  Filed  9-16-03;  8:45  am] 

BILUNG  CODE  632S-43-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection^  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Extension: 
Rule  17Ad-4(b)  and  (c),  SEC  File  No. 
270-264,  OMB  Control  No.  3235- 
0341. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17Ad-4(b)  and  (c):  Notices 
Regarding  Exempt  Transfer  Agent 
Status 

Rule  17Ad-4(b)  and  (c)  is  used  to 
dociunent  when  transfer  agents  are 
exempt,  or  no  longer  exempt,  from  the 
minimum  performance  standards  and 
certain  recordkeeping  provisions  of  the 


Commission's  transfer  agent  rules.  Rule 
17Ad-4{c)  sets  forth  the  conditions 
under  which  a  registered  transfer  agent 
loses  its  exempt  status.  Once  the 
conditions  for  exemption  no  longer 
exist,  the  transfer  agent,  to  keep  the 
appropriate  regulatory  authority 
("ARA")  apprised  of  its  current  status, 
must  prepare,  and  file  if  the  ARA  for  the 
transfer  agent  is  the  Board  of  Governors 
of  the  Federal  Reserve  System 
("BGFRS")  or  the  Federal  Deposit 
Insurance  Corporation  ("FDIC"),  a 
notice  of  loss  of  exempt  status  under 
paragraph  (c).  The  transfer  agent  then 
cannot  claim  exempt  status  imder  Rule 
17Ad-4(b)  again  until  it  remains  subject 
to  the  minimuim  performance  standards 
for  non-exempt  transfer  agents  for  six 
consecutive  months.  The  ARAs  use  the 
information  contained  in  the  notice  to 
determine  whether  a  registered  transfer 
agent  qualifies  for  the  exemption,  to 
determine  when  a  registered  transfer 
agent  no  longer  qualifies  for  the 
exemption,  and  to  determine  the  extent 
to  which  that  transfer  agent  is  subject  to 
regulation. 

The  BGFRS  receives  approximately 
twelve  notices  of  exempt  status  and  six 
notices  of  loss  of  exempt  status 
annually.  The  FDIC  receives 
approximately  eighteen  notices  of 
exempt  status  and  three  notices  of  loss 
of  exempt  status  annually.  The 
Commission  and  the  Office  of  the 
Comptroller  of  the  Currency  ("OCC")  do 
not  require  transfer  agent  to  file  notice 
of  exempt  status  or  loss  of  exempt 
status.  Instead,  transfer  agents  whose 
ARA  is  the  Commission  or  OCC  need 
only  to  prepare  and  maintain  these 
notices.  The  Cominission  estimates  that 
approximately  sixteen  potices  of  exempt 
status  and  loss  of  exempt  status  are 
prepared  annually  by  transfer  agents 
whose  ARA  is  the  Commission. 
Similarly,  the  OCC  estimates  that  the 
transfer  agents  for  which  it  is  the  ARA 
prepare  and  maintain  approximately 
fifteen  notices  of  exempt  status  and  loss 
of  exempt  status  annually.  Thus,  a  total 
of  approximately  seventy  notices  of 
exempt  status  and  loss  of  exempt  status 
are  prepared  and  maintained  by  transfer 
agents  annually.  Of  these  seventy 
notices,  approximately  forty  are  filed 
with  an  ARA.  Any  additional  costs 
associated  with  filing  such  notices 
would  be  limited  primarily  to  postage, 
which  would  be  minimal.  Since  the 
Commission  estimates  that  no  more 
than  one-half  hour  is  required  to 
prepare  each  notice,  the  total  annual 
biu-den  to  transfer  agents  is 
approximately  thirty-five  hours.  The 
average  cost  per  liour  is  approximately 
$30.  Therefore,  the  total  cost  of 


compliance  to  the  transfer  agent 
coounimity  is  $1,050. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director,  Office  of 
Information  Technology/CIO,  Securities 
and  Exchange  Commission,  450  5th 
Street,  NW,  Washington,  DC  20549. 

Dated:  September  11,  2003. 
Kfargaret  H.  McFaiiand, 

Deputy  Secretary. 

[FR  Doc.  03-23740  Filed  9-16-03:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  68  FR  53618,  September 

11,2003. 

STATUS:  Open  Meeting. 

PLACE:  450  Fifth  Street,  NW.,  Room 

6600,  Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Wednesday,  September  17, 

2003. 

CHANGE  IN  THE  MEETING:  Rescheduled 

Item. 

AGENDA  FOR  THE  WEEK  OP.  September  22, 
2003. 

The  following  item  previously 
scheduled  for  the  Open  Meeting  on 
September  17,  2003  has  been 
rescheduled  and  will  be  considered  at 
the  Open  Meeting  of  Wednesday, 
September  24,  2003  at  10  a.m.,  in  Room 
1C30.  the  William  O.  Douglas  Room: 
Proposal  for  public  comment  of  new 
rules  12dl-l,  12dl-2,  and  12dl-3 
under  the  Investment  Company  Act  of 
1940. 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Seciu-ities  and  Exchange  Commission 
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will  hold  the  following  meetiags  diuing 
the  week  of  September  22,  2003:  Qosed 
Meetings  will  be  held  on  Tuesday, 
September  23,  2003  at  2  p.m., 
Wednesday,  September  24,  2003  at  11 
a.m.,  and  Thursday,  September  25.  2003 
at  10  a.m.,  and  an  Open  Meeting  will  be 
held  on  Wednesday,  September  24, 
2003  at  10  a.m.,  in  Room  1C30,  the 
William  O.  Douglas  Room. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Conunission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opiition,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (3),  (5).  (7),  (9)(B)  and 
(10)  and  17  CFR  200.402(a)  (3),  (5),  (7), 
(g)(ii)  and  (10),  permit  consideration  of 
the  schediiled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday ,^ 
September  23,  2003  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
.enforcement  nature; 

Institution  and  settlement  of 
injiinctive  actions;  and 
Formal  orders  of  investigation. 
The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
September  24,  2003  will  be: 

Item  1 :  The  Commission  will  consider 
whether  to  propose  for  public  comment 
new  rules  12dl-l,  12dl-2,  and  12dl-3 
under  the  Investment  Company  Act  of 
1940.  The  reconmiended  rules  would 
broaden  the  ability  of  an  investment 
company  ("fund")  to  acquire  shares  of 
another  fund  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act.  The  Commission  also  will 
consider  a  recommendation  to  amend 
forms  N-IA,  N-2,  N-3,  N-4,  and  N-6, 
which  are  used  by  investment 
companies  to  register  imder  the 
Investment  Company  Act  and  to  offer 
their  shares  under  the  Securities  Act  of 
1933.  The  recommended  amendments 
would  improve  the  transparency  of  the 
expenses  of  funds  that  invest  in  other 
funds  by  requiring  that  the  expenses  of 
the  acquired  funds  be  aggregated  and 
shown  as  an  additional  expense  in  the 
fee  table  of  the  acquiring  funds. 

For  further  information,  please 
contact  Penelope  Saltzman  at  (202)  942- 
0690. 

Item  2:  The  Conmiission  will  consider 
whether  to  adopt  amendments  to  Rules 
134, 156,  and  482  under  the  Securities 
Act  of  1933;  Rule  34b-l  under  the 
Investment  Company  Act  of  1940;  and 
four  investment  company  registrations 


forms  (FormslN-lA,  N-3,  N-4,  and  N- 
6).  The  amendments  would  require 
enhanced  dis  closure  in  mutual  fund 
advertisements  and  are  designed  to 
encoiu-age  advertisements  that  convey 
balanced  information  to  prospective 
investors,  paijticularly  with  respect  to 
past  performs  nee.  The  amendments  also 
would  impleptient  a  provision  of  the 
National  Securities  Markets 
Improvement  Act  of  1996  by  eliminating 
the  requiremi  int  that  Rule  482 
advertisemen  Is  for  an  investment 
company  con  tain  only  information  the 
substance  of  vhich  is  included  in  the 
investment  a  impany's  statutory 
prospectus. 

For  further  information,  please 
contact  Chris  :opher  P.  Kaiser  at  (202) 
942-0721. 

Item  3:  Th«  Commission  will  hear  oral 
argument  on  an  appeal  by  the  Rockies 
Fimd,  Inc.  (the  "Fimd"),  a  closed  end 
investment  company,  Stephen  G. 
Calandrella,  president  and  director  of 
the  Fund,  Charles  M.  Powell  and 
Clifford  C.  Tftygesen,  independent 
directors  of  the  Fund,  and  John  C. 
Power,  from  |he  decision  of  an 
administrative  law  judge. 

The  law  judge  found  that: 

a.  Caianorella  and  Power  violated 
Section  10(bj  of  the  Securities  Exchange 
Act  of  1934  4nd  Rule  lOb-5  thereunder 
by  manipulating  the  price  of  securities; 

b.  The  Fund,  Calandrella,  Powell,  and 
Thygesen  viqlated  Exchange  Act  Section 
10(b)  and  Riue  lOb-5  by  making  untrue 
statements  ol  material  facts  in  the 
Fund's  annual  and  quarterly  reports  by 
misclassifying  restricted  shares  and 
overvaluing  iuch  shares,  and  that  the 
Fund  and  Calandrella  violated  those 
provisions  by  overstating  the  nvunber  of 
shares  in  thaFund's  portfolio; 

c.  The  Fund  violated,  and  Calandrella, 
Powell,  and  t'hygesen,  aided  and 
abetted  the  Rund's  violations,  of  Section 
13(a)  of  the  Bxchange  Act  and  Rules 
12b-20, 13a4l,  and  13a-13  by  filing 
reports  that  ^ade  untrue  statements  of 
material  factfe  and  that  did  not  comply 
with  GAAP  And  Regulation  S-X. 

d.  Calandiclla  violated  Section 
57(k)(l)  of  toe  Investment  Company  Act 
of  1940  by  causing  the  Fund  to  purchase 
stock  to  settls  a  legal  claim  threatened 
against  Calaldrella  personally,  and 
Calandrella  violated  Exchange  Act 
Section  10(hi  and  Rule  lOb-5  by  failing 
to  disclose  this  settlement  to  the 
independent  board  members  of  the 
Fund. 

The  law  ji  dge  ordered  all  of  the 
respondents  to  cease  and  desist  from 
committing  jr  causing  any  further 
violations  ol  the  provisions  that  they 
were  found  ^o  have  violated.  The  law 
judge  furthet'  ordered  Calandrella  to  pay 


a  civil  money  penalty  of  $500,000  and 
Thygesen  and  Powell  each  to  pay  a  civil^ 
money  penalty  of  $160,000.  The  law 
judge  permanently  barred  Calandrella 
and,  for  a  period  of  three  years,  barred 
Thygesen  and  Powell,  from  associating 
with  or  acting  as  an  affiliated  person  of 
an  investment  company. 

Among  the  issues  likely  to  be  argued 
are: 

a.  Whether  the  evidence  supports  the 
allegations;  and 

b.  Whether  and  to  what  extent 
sanctions  should  be  imposed  in  the 
public  interest. 

For  further  information,  please 
contact  the  Office  of  the  Secretary  at ' 
(202)  942-7070. 

The  subject  matter  of  the  Closed 
Meeting  schedxUed  for  Wednesday, 
September  24,  2003  will  be:  Post- 
argument  discussion. 

The  subject  matter  of  the  Closed  ' 
Meeting  scheduled  for  Thursday, 
September  25,  2003  will  be: 

histitution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of 
injimctive  actions; 

Adjudication  matter;  and 

Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  12,  2003. 
Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  03-23797  Filed  ^12-03;  4:54  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^-48484;  File  No.  SR-Amex- 
20<»-72] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Accelerating 
Approval  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  Trust  Certificates  Linked  to 
a  Basket  of  Investment  Grade  Fixed 
Income  Securities 

September  11,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  July  29, 
2003,  the  American  Stock  Exchange  LLC 


1 15  U.S.C.  78s(b)(l) 
2  17  CFR  240.19b-4. 
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("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  under  Section  107A  of  the  Amex 
Company  Guide  ("Company  Guide"), 
trust  certificates  linked  to  a  basket  of 
investment  grade  fixed  income  debt 
instruments. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  107A  of  the  Company 
Guide,  the  Exchange  may  approve  for 
listing  and  trading  securities  which 
cannot  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentures,  or 
warrants.3  The  Amex  proposes  to  list  for 
trading  under  Section  107A  of  the 
Company  Guide,  asset-backed  securities 
(the  "ABS  Securities")  representing 
ownership  interests  in  the  "Long-Term 
Certificate  Trust  2003-(#)"  (the 
"Trust"),*  a  special  purpose  entity  to  be 
formed  by  Structured  Obligations 
Corporation  ("SOC"),5  and  the  trustee  of 


3  See  Securities  Exchange  Act  Release  No.  27753 
(March  1. 1990).  55  FR  8626  (March  8, 1990)  (order 
approving  File  No.  SR-Amex-89-29). 

*  The  trust  name  will  be  completed  with 
sequential  numbering.  See  e-mail  from  Jeffrey  P. 
Bums,  Assistant  General  Counsel,  Amex,  to 
Florence  Harmon,  Senior  Special  Counsel,  Division 
of  Market  Regulation,  Commission,  dated 
September  5,  2003. 

*  Structured  Obligations  Corporation  is  a  wholly- 
owned  special  purpose  entity  of  J.P.  Morgan      < 


the  Trust  pursuant  to  a  trust  agreement, 
which  will  be  entered  into  on  the  date 
that  the  ABS  Securities  are  issued.  The 
assets  of  the  Trust  will  consist  primarily 
of  a  basket  or  portfolio  of  up  to  five 
investment-grade  fixed-income 
securities  (the  "Underlying  Corporate 
Bonds")  and  United  States  Department 
of  Treasury  STRIPS  or  securities  issued 
by  the  United  States  Department  of  the 
Treasury  (the  "Treasury  Securities").  In 
the  aggregate,  the  component  securities 
of  the  basket  or  portfolio  will  be  referred 
to  as  the  "Underiying  Securities." 

The  ABS  Securities  will  conform  to 
the  initial  listing  guidelines  imder 
Section  107 A^  and  continued  listing 
guidelines  under  Sections  1001-1003'' 
of  the  Company  Guide.  At  the  time  of  ' 
issuance,  the  ABS  Securities  will 
receive  an  investment  grade  rating  bom 
a  nationally  recognized  securities  rating 
organization  (an  "NRSRO").  The 
issuance  of  the  ABS  Securities  will  be 
a  repackaging  of  the  Underlying 
Corporate  Bonds  together  with  the 
addition  of  Treasury  Securities,  with  the 
obligation  of  the  Trust  to  make 
distributions  to  holders  of  the  ABS 
Securities  depending  on  the  amount  of 
distributions  received  by  the  Trust  on 
the  Underlying  Securities.  However, 
due  to  the  pass-through  and  passive 
nature  of  the  ABS  Seciuities,  the 
Exchange  intends  to  rely  on  the  assets 
and  stockholder  equity  of  the  issuers  of 


Securities  Holdings  Inc.  and  the  registrant  under 
the  Form  S-3  Registration  Statement  (No.  333- 
70730)  under  which  the  securities  will  be  issued. 

»The  initial  listing  standards  for  the  ABS 
Securities  require:  (1)  A  minimiiin  public 
distribution  of  one  million  units;  (2)  a  minimum  of 
400  shareholders;  (3)  a  market  value  of  at  least  S4 
million:  and  (4)  a  term  of  at  least  one  year. 
However,  if  traded  in  thousand  dollar 
denominations,  then  there  is  no  minimum  holder 
requirement.  In  addition,  the  listing  guidelines 
provide  that  the  issuer  have  assets  in  excess  of  $100 
million,  stockholder's  equity  of  at  least  $10  million, 
and  pre-tax  income  of  at  least  $750,000  in  the  last 
fiscal  year  or  in  two  of  the  three  prior  fiscal  years. 
In  the  case  of  an  issuer  which  is  unable  to  satisfy 
the  earning  criteria  stated  in  Section  101  of  the 
Company  Guide,  the  Exchange  will  require  the 
issuer  to  have  the  following:  (1)  Assets  in  excess  of 
$200  million  and  stockholders'  equity  of  at  least 
$10  million;  or  (2)  assets  in  excess  of  $100  million 
and  stockholders'  equity  of  at  least  $20  million. 

'  The  Exchange's  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Company  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  from  listing  any  security  where, 
in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  ABS  Securities,  the  Exchange  will  rely  on  the 
guidelines  for  bonds  in  Section  1003(b)(iv).  Section 
1003(b)(iv)(A)  provides  that  the  Exchange  will 
normally  consider  suspending  dealings  in,  or 
removing  from  the  list,  a  security  if  the  aggregate 
market  value  or  the  principal  amount  of  bonds 
publicly  held  is  less  than  $400,000. 


the  Underlying  Corporate  Bonds,  rather 
than  the  Trust  to  meet  the  requirements 
in  Section  107A  of  the  Company  Guide. 
The  corporate  issuers  of  the  Underlying 
Corporate  Bonds  will  meet  or  exceed  the 
requirements  of  Section  107A  of  the 
Ckimpany  Guide.  In  addition,  the 
Exchange  for  purposes  of  including 
Treasury  Securities,  will  rely  on  the  fact 
that  the  issuer  is  the  U.S.  Government 
rather  than  the  asset  and  stockholder 
tests  foimd  in  Section  107A. 

The  basket  of  Underlying  Securities 
will  not  be  managed  and  will  generally 
remain  static  over  the  term  of  the  ABS 
Securities.  Each  of  the  Underlying 
Securities  provide  for  the  payment  of 
interest  on  a  semi-annual,  quarterly  or 
monthly  basis,  but  the  ABS  Securities 
will  provide  for  semi-annual  or 
quarterly  distributions  of  interest.  The 
Treasury  Securities  will  not  make 
periodic  payments  of  interest.^  The 
Exchange  represents  that,  to  alleviate 
any  cash  flow  timing  issue,  the  Trust 
may  enter  into  an  interest  distribution 
agreement  (the  "Interest  Distribution 
Agreement")  that  will  be  described  in 
any  prospectus  supplement  related  to 
the  ABS  Securities  (the  "Prospectus 
Supplement"). 3  Whether  an  Interest 
Distribution  Agreement  is  required  will 
depend  upon  the  timing  of  the  interest 
coupon  pajrments  of  the  Underlying 
Securities. 

Principal  distributions  on  the  ABS    , 
Securities  are  expected  to  be  made  on 
dates  that  correspond  to  the  maturity 
dates  of  the  Underiying  Securities  {i.e., 
the  Underlying  Corporate  Bonds  and 
Treasury  Securities).  However,  some  of 
the  Underlying  Securities  may  have 
redemption  provisions  and  in  the  event 
of  an  early  redemption  or  other 
liquidation  (e.g.,  upon  an  event  of 
default)  of  the  Underlying  Securities, 
the  proceeds  from  such  redemption 
(including  any  make-whole  premium 
associated  with  such  redemption)  or 
liquidation  will  be  distributed  pro  rata 
to  the  holders  of  the  ABS  Securities. 
Each  Underljring  Corporate  Bond  will  be 
issued  by  a  corporate  issuer  and 
ptirchased  in  the  secondary  market.  In 
the  case  of  Treasury  Secmrities,  the 


"  A  stripped  fixed  income  security,  such  as 
certain  Treasury  Securities,  is  a  security  that  is 
separated  into  its  periodic  interest  payments  and 
principal  repayment.  The  separate  strips  are  then 
sold  individually  as  zero  coupon  securities 
providing  investors  with  a  wide  choice  of 
alternative  maturities. 

'Pursuant  to  any  Interest  Distribution  Agreement 
that  may  be  entered  into  by  the  Trust,  shortfalls  in 
the  amoimts  available  to  pay  monthly  or  quarterly 
interest  to  holders  of  the  ABS  Securities  due  to  the 
Underlying  Securities  paying  interest  semi-annually 
will  be  made  to  the  Trust  by  JP  Morgan  Chase  Bank 
or  one  of  its  affiliates  and  will  be  repaid  out  of 
future  cash  flow  received  by  the  Trust  frum  the 
Underlying  Securities. 
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Trust  will  either  purchase  the  securities 
directly  firom  primary  dealers  or  in  the 
secondary  market,  which  consists  of  ' 
primary  dealers,  non-primary  dealers, 
customers,  financial  institutions,  non- 
financial  institutions  and  individuals. 

Holders  of  the  ABS  Securities 
generally  will  receive  interest  on  the 
face  value  in  an  amount  to  be 
determined  at  the  time  of  issuance  of 
the  ABS.  Securities  and  disclosed  to 
investors.  The  rate  of  interest  payments 
will  be  based  upon  prevailing  interest 
rates  at  the  time  of  issuance  and  made 
to  the  extent  that  coupon  payments  are 
received  from  the  Underlying  Securities. 
Distributions  of  interest  will  be  made 
monthly  or  quarterly.  Investors  will  also 
be  entitled  to  be  repaid  the  principal  of 
their  ABS  Securities  from  the  proceeds 
of  the  principal  payments  on  the 
Underlying  Securities.'"  The  payout  or 
return  to  investors  on  the  ABS 
Securities  will  not  be  leveraged. 

The  ABS  Securities  will  mature  on 
the  latest  maturity  date  of  the 
Underlying  Secvirities.  Holders  of  the 
ABS  Securities  will  have  no  direct 
ability  to  exercise  any  of  the  rights  of  a 
holder  of  an  Underlying  Corporate 
Bond,  however,  holders  of  the  ABS 
Securities  as  a  group  will  have  the  right 
to  direct  the  Trust  in  its  exercise  of  its 
rights  as  holder  of  the  Underlying 
Securities. 

The  proposed  ABS  Securities  are 
substantially  similar  to  several  Select 
Term  Notes  currently  listed  and  traded 
on  the  Exchange,' '  with  the  only 
difference  being  the  number  and 
identity  of  the  Underlying  Securities  in 
the  basket  of  investment  grade  fixed- 
income  securities.  In  addition,  the 
instant  proposal  may  or  may  not  require 
the  use  of  an  Interest  Distribution 
Agreement  to  "smooth"  out  any 
shortfall  in  interest  payable  to  investors 
not  yet  received  by  the  Trust  from  the 
Underlying  Securities.  Accordingly,  the 
Exchange  proposes  to  provide  for  the 
listing  and  trading  of  the  ABS  Securities 
where  the  Underlying  Securities  meet 
the  Exchange's  Bond  and  Debenture 


>°The  Underlying  Securities  may  drop  out  of  the 
basket  upon  maturity  or  upon  payment  default  or 
acceleration  of  the  maturity  date  for  any  default 
other  than  payment  default.  See  Prospectus 
Supplement  for  a  schedule  of  the  distribution  of 
interest  and  of  the  principal  upon  maturity  of  each 
Underlying  Security  and  for  a  description  of 
payment  default  and  acceleration  of  the  maturity 
date. 

"  See  Securities  Exchange  Act  Release  Nos. 
47730  (April  24.  2003),  68  FR  23340  (May  1,  2003) 
(File  No.  Amex-2003-25);  47884  (May  16,  2003),  68 
FR  28305  (May  23,  2003)  (File  No.  Amex-2003-37). 
See  also  Securities  Exchange  Act  Release  Nos. 
46835  (November  14,  2002),  67  FR  70271 
(November  21,  2002)  (File  No.  Amex-2002-70); 
46923  (November  27,  2002),  67  FR  72247 
(December  4,  2002)  (File  No.  Amex-2002-92). 


Listing  Stand  u-ds  set  forth  in  Section 
104  of  the  An  ex  Company  Guide.  The 
Exchange  rep  "esents  that  all  of  the 
Underlying  S  scurities  in  the  proposed 
basket  will  m  jet  or  exceed  these  listing 
standards. 

The  Exchai  ge's  Bond  and  Debenture 
Listing  Stand  uds  in  Section  104  of  the 
Company  Gu  de  provide  for  the  listing 
of  individual  t)ond  or  debenture 
issuances  pro  ^ided  the  issue  has  an 
aggregate  mai  ket  value  or  principal 
amount  of  at  east  $5  million  and  any 
of:  (1)  The  isa  uer  of  the  debt  security  has 
equity  securii  ies  listed  on  the  Exchange 
(or  on  the  Ne  v  York  Stock  Exchange 
("NYSE")  or  I  m  the  Nasdaq  National 
Market  ("Naa  laq"));  (2)  an  issuer  of 
equity  securi  ies  listed  on  the  Exchange 
(or  on  the  N"V  SE  or  on  the  Nasdaq) 
directly  or  in  lirectly  owns  a  majority 
interest  in,  oi  is  under  common  control 
with,  the  issiler  of  the  debt  security;  (3) 
an  issuer  of  e  )uity  securities  listed  on 
the  Exchange  (or  on  the  NYSE  or  on  the 
Nasdaq)  has  |  [uaranteed  the  debt 
security;  (4)  <  n  NRSRO  has  assigned  a 
current  ratinj  to  the  debt  security  no 
lower  than  a  Standard  &  Poor's 
Corporation  I  "S&P")  "B"  rating  or 
equivalent  ra  ing  by  another  NRSRO;  or 
(5)  or  if  no  N  ISRO  has  assigned  a  rating 
to  the  issue,  i  n  NRSRO  has  currently 
assigned  (i)  a  a  investment  grade  rating 
to  an  immed  ately  senior  issue  or  (ii)  a 
rating  that  is  no  lower  than  a  S&P  "B" 
rating  or  an  e  quivalent  rating  by  another 
NRSRO  to  a  )ari  passu  or  junior  issue. 

In  additioi  to  tne  Exchange's  Bond 
and  Debentu  'e  Listing  Standards,  an 
Underlying  S  ecurity  must  also  be  of 
investment  g  rade  quality  as  rated  by  a 
NRSRO  and  it  least  75%  of  the 
underlying  h  isket  is  required  to  contain 
Underlying  i  ecurities  from  issuances  of 
$100  million  or  more.  The  maturity  of 
each  Underl;  ing  Security  is  expected  to 
match  the  pj  yment  of  principal  of  the 
ABS  Securit  es  with  the  maturity  date  of 
the  ABS  Sec  irities  being  the  latest 
maturity  datf  of  the  Underlying 
Securities.  Ajmortization  of  the  ABS 
Securities  w  11  be  based  on  (1)  the 
respective  m  aturities  of  the  Underlying 
Securities,  (i )  principal  payout  amounts 
reflecting  thi  i  pro-rata  principal  amount 
of  maturing  Jnderlying  Securities  and 
(3)  any  early  redemption  or  liquidation 
of  the  Undei  lying  Securities. 

Investors  i  k^ill  be  able  to  obtain  the 
prices  for  thi  s  Underlying  Securities 
through  Blo«  mberg  L.P.  or  other  market 
vendors,  inc  uding  the  broker-dealer 
through  wh(  m  the  investor  purchased 
the  ABS  Sec  urities.  In  addition,  The 
Bond  Marke ;  Association  provides  links 
to  price  and  other  bond  information 
sources  on  i  s  investor  Web  site  at  http:/ 
/www.invesi  mgJnbonds.com. 


Transaction  prices  and  volume  data  for 
the  most  actively  traded  bonds  on  the 
exchanges  are  also  published  daily  in 
newspapers  and  on  a  variety  of  financial 
Web  sites.  The  National  Association  of 
Securities  Dealers'  Trade  Reporting  and 
Compliance  Engine  ("TRACE")  will  also 
help  investors  obtain  transaction 
information  for  most  corporate  debt 
securities,  such  as  investment  grade 
corporate  bonds. '^  For  a  fee,  investors 
can  have  access  to  intra-day  bellwether 
quotes." 

Price  and  transaction  information  for 
Treasury  Securities  may  also  be 
obtained  at  http://publicdebt.treas.gov 
and  http://www.govpx.com, 
respectively.  Price  quotes  are  also 
available  to  investors  via  proprietary 
systems  such  as  Bloomberg,  Reuters  and 
Dow  Jones  TelerateT  Valuation  prices  '* 
and  analytical  data  may  be  obtained 
through  vendors  such  as  Bridge 
Information  Systems,  Muller  Data, 
Capital  Management  Sciences, 
Interactive  Data  Corporation  and  Barra. 
The  ABS  Securities  will  be  listed  in 
$1,000  denominations  with  the 
Exchange's  existing  debt  floor  trading 
rules  applying  to  trading.  First,  pursuant 
to  Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  (kie  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  the  ABS  Securities. '^ 
Second,  the  ABS  Securities  will  be 
subject  to  the  debt  margin  rules  of  the 
Exchange.'^  Third,  the  Exchange  will, 
prior  to  trading  the  ABS  Securities, 
distribute  a  circular  to  the  membership 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when4iandling 
transactions  in  the  ABS  Securities  and 
highlighting  the  special  risks  and 
characteristics  of  the  ABS  Securities. 
With  respect  to  suitability 
recommendations  and  risks,  the 
Exchange  will  require  members, 
member  organizations  and  employees 


'2  See  Securities  Exchange  Act  Release  No.  43873 
(January  23,  2001),  66  FR  8131  (January  29,  2001). 
Investors  are  able  to  access  TRACE  information  at 
http://www.nasdbondittfo.cotn/. 

>  3  Corporate  prices  are  available  at  20-minute 
intervals  from  Capital  Management  Services  at 
http://www.bondvu.coin/. 

»■>  "Valuation  Prices"  refer  to  an  estimated  price 
that  has  been  determined  based  on  an  analytical 
evaluation  of  a  bond  in  relation  to  similar  bonds 
that  have  traded.  Valuation  prices  are  based  on 
bond  characteristics,  market  performance,  changes 
in  the  level  of  interest  rates,  market  expectations 
and  other  factors  that  influence  a  bond's  value. 

'^  Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts,  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

leSee  Amex  Rule  462. 
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thereof  recommending  a  transaction  in 
the  ABS  Securities:  (1)  To  determine 
that  such  transaction  is  suitable  for  the 
customer,  and  (2)  to  have*a  reasonable 
basis  for  believing  that  the  customer  can 
evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of 
such  transaction. 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  die  ABS 
Securities.  Specifically,  the  Amex  will 
rely  on  its  existing  surveillance 
procedures  governing  debt,  which  have 
been  deemed  adequate  under  the  Act.  In 
addition,  the  Exchange  also  has  a 
general  policy  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees.  ' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)'8  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change- will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to  - 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NfW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  insi}ection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  shouH  refer  to  the  File  No. 
SR-Amex-2003-72  and  should  be 
submitted  by  October  8,  2003. 

IV.  Commiwriim'g  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)(5)  of  the  Act-'^  The 
Conunission  finds  that  this  proposal  is 
similar  to  several  approved  certificates 
linked  to  a  portfolio  of  investment  grade 
debt  cxurently  listed  and  traded  on  the 
Amex. 20  Accordingly,  the  Commission 
finds  that  the  listing  and  trading  of  the 
ABS  Seciuities  is  consistent  wi3i  the 
Act  and  will  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.2i 

As  described  more  fully  above,  the 
ABS  securities  are  asset-backed 
securities  and  represent  a  repackaging  of 
the  Underljdng  Corporate  Bonds 
together  with  the  addition  of  the 
Treasury  Seciu-ities,  subject  to  certain 
distribution  of  interest  obligations  of  the 
Trust.  The  ABS  Seciuities  are  not 
leveraged  instruments.  The  ABS 
Seciuities  are  debt  instruments  whose 
price  will  still  be  derived  and  based 
upon  the  value  of  the  Underlying 
Securities.  Investors  are  guaranteed  at 


"  15  U.S.C.  78f. 
"■15  U.S.C.  78f(bM5). 


20  See  Securities  Exchange  Act  Release  Nos. 
48312  (August  8,  2003).  68  FR  48970  (August  15, 
2003)  (File  No.  SR-Amex-2003-69);  47730  (April 
24.  2003),  68  FR  23340  (May  1,  2003)  (File  No.  SR- 
Araex-2003-25)  (approving  the  listing  and  trading 
of  trust  certificates  linked  to  a  basket  of  investment 
grade  fixed  income  securities);  44342  (May  23, 
2001),  66  FR  29613  (May  31,  2001)  (accelerated 
approval  order  for  the  listing  and  trading  of  Select 
Ten  Notes)  (File  No.  SR-Amex-2001-28). 

"  15  U.S.C.  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


least  the  principal  amount  that  they 
paid  for  the  Underlying  Securities.  In 
addition,  each  of  the  Underlying 
Corporate  Bonds  may  provide  for 
pajnnent  of  interest  on  a  semi-aimual, 
quarterly  or  monthly  basis,  while  the 
ABS  securities  themselves  will  provide 
for  semi-annual  or  quarterly  distribution 
of  interest,  pursuant  to  any  Interest 
Distribution  Agreement:  The  Treasury 
Securities  will  not  make  periodic 
payments  of  interest.22  In  addition,  the 
ABS  securities  will  mature  on  the  latest 
maturity  date  of  the  Underlying 
Securities. 2 3  However,  due  to  the  pass- 
through  and  passive  nature  of  the  ABS 
Securities,  the  level  of  risk  involved  in 
the  purchase  or  sale  of  the  ABS 
Securities  is  similar  to  the  risk  involved 
in  the  purchase  or  sale  of  traditional 
common  stock. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  iecurities  will 
be  applicable  to  the  ABS  Securities.  In 
particular,  by  imposing  the  hybrid 
listing  standards,  suitability,  disclosure, 
and  compliance  requirements  noted 
above,  the  Commission  believes  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  the  ABS  Securities. 
Moreover,  the  Commission  notes  that 
the  Exchange  will  distribute  a  circular 
to  its  membership  calling  attention  to 
the  specific  risks  associated  with  the 
ABS  Securities. 

The  Conmiission  notes  that  the  ABS 
Securities  are  dependent  upon  the  ' 

individual  credit  of  the  issuers  of  the 
Underljring  Securities.  To  some  extent 
this  credit  risk  is  minimized  by  the 
Exchange's  listing  standards  in  Section 
107A  of  the  Company  Guide  which 
provide  that  only  issuers  satisfying  asset- 
and  equity  requirements  may  issue 
securities  such  as  the  ABS  Securities.  In 
addition,  the  Exchange's  "Other 
Securities"  listing  standards  further 
provide  that  there  is  no  minimum 
holder  requirement  if  the  securities  are 
traded  in  thousand  dollar 
denominations.24  The  Commission 
notes  that  the  Exchange  has  represented 
that  the  ABS  Securities  will  be  listed  in 
$1000  denominations  with  its  existing 
debt  floor  trading  rules  appljdng  to  the 


"  See  supra  note  8. 

'^The  Commission  notes,  however,  that  the 
Exchange  has  represented  that  the  Underl>ing 
Securities  may  drop  out  of  the  basket  upon  maturity 
or  upon  payment  default  or  acceleration  of  the 
maturity  date  for  any  default  other  than  payment 
default .  See  Prospectus  for  a  schedule  of  the 
distribution  of  interest  and  of  the  principal  upon 
maturify  of  each  Underlying  Security  and  for  a 
description  of  payment  default  and  acceleration  of 
the  maturity  date. 

^*  See  Company -Guide  Section  107 A. 
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trading.  In  any  event,  financial 
information  regarding  the  issuers  of  the 
Underlying  Securities  will  be  publicly 
available.  25 

Due  to  the  pass-through  and  passive 
nature  of  the  ABS  Securities,  the 
Commission  does  not  object  to  the 
Exchange's  reliance  on  the  assets  and 
stockholder  equity  of  the  Underlying 
Securities  rather  than  the  Trust  to  meet 
the  requirement  in  Section  107A  of  the 
Company  Guide.  The  Commission  notes 
that  the  distribution  and  principal 
amount/aggregate  market  value 
requirements  found  in  Sections  107A(b) 
and  (c),  respectively,  will  otherwise  be 
met  by  the  Trust  as  issuer  of  the  ABS 
Seciuities.  Thus,  the  ABS  Securities 
will  conform  to  the  initial  listing    . 
guidelines  under  Section  107A  and 
continued  listing  guidelines  under 
Sections  1001-1003  of  the  Company 
Guide,  except  for  the  assets  and 
stockholder  equity  characteristics  of  the 
Trust.  At  the  time  of  issuance,  the 
Commission  also  notes  that  the  ABS 
Securities  will  receive  an  investment 
grade  rating  from  an  NRSRO. 

The  Commission  also  believes  that  the 
listing  and  trading  of  the  ABS  Securities 
should  not  unduly  impact  the  market 
for  the  Underlying  Seciuities  or  raise 
manipidative  concerns.  As  discussed 
more  fully  above,  the  Exchemge 
represents  that,  in  addition  to  requiring 
the  issuers  of  the  Underl)ring  Seciuities 
to  meet  the  Exchange's  Section  107A 
listing  requirements  (in  the  case  of 
Treasury  securities,  the  Exchange  will 
rely  on  the  fact  that  the  issuer  is  the  U.S. 
Government  rather  than  the  asset  and 
stockholder  tests  found  in  Section 
107A),  the  Underlying  Securities  will  be 
required  to  meet  or  exceed  the 
Exchange's  Bond  and  Debenture  Listing 
Standards  pursuant  to  Section  104  of 
the  Amex's  Company  Guide,  which 
among  other  things,  requires  that 
underlying  debt  instrument  receive  at 
least  an  investment  grade  rating  of  "B" 
or  equivalent  from  an  NRSRO. 
Fiulhermore,  at  least  75%  of  the  basket 
is  required  to  contain  Underlying 
Securities  from  issuances  of  $100 
million  or  more.  The  Amex  also 
represents  that  the  basket  of  Underlying 
Securities  will  not  be  managed  and  will 
remain  static  oyer  the  term  of  the  ABS 
securities.  In  addition,  the  Amex's 
surveillance  procediues  will  serve  to 
deter  as  well  as  detect  any  potential 
manipulation. 

The  Commission  notes  that  the 
investors  may  obtain  price  information 
on  the  Underlying  Securities  through 
market  venders  such  Bloomberg,  L.P.,  or 


though  Web  sites  such  as  http:// 
www.investi  ibonds.com  (for  Underlying 
Corporate  B(  nds)  and  http:// 
publicdebt.tteas.gov  and  http:// 
www.govpx.i  :om  (for  Treasury 
Securities). 

The  Comn  lission  finds  good  cause  for 
approving  th  e  proposed  rule  change 
prior  to  the  mirtieth  day  after  the  date 
of  publicaticai  of  notice  thereof  in  the 
Federal  Register.  The  Amex  has 
requested  acfcelerated  approval  because 
this  product  is  similar  to  several  other 
instruments  currently  listed  and  traded 
on  the  Ame>  .^e  The  Commission 
believes  that  the  ABS  Securities  will 
provide  inve  stors  with  an  additional 
investment  c  boice  and  that  accelerated 
approval  of  I  be  proposal  will  allow 
investors  to  )egin  trading  the  ABS 
Securities  piomptly.  Additionally,  the 
ABS  Securit  es  will  be  listed  pursuant 
to  Amex's  e>  isting  hybrid  security 
listing  stand  u-ds  as  described  above. 
Based  on  tht  above,  the  Commission 
believes  that  there  is  good  cause, 
consistent  w  ith  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  ^^  to  approve  the 
proposal,  on  an  accelerated  basis. 

V.  Conclusio  n 


It  Is  Therefore 
Section  19(b^(2) 
proposed  ru 
72)  is  hereb) 
accelerated 


For  the  Con  mission 
Market  Regul.  t 
authority.^^ 
Margaret  H. 
Deputy  Secre^rv. 
(FR  Doc.  03-: 

BILUNG  CODE  SilO-OI-P 


Ordered,  pursuant  to 
of  the  Act.2«  that  the 
J  change  (SR-Amex-2003- 
approved  on  an 
ttasis. 


by  the  Division  of 
ion,  pursuant  to  delegated 

AfcFarland, 

ry. 
-2$738  Filed  9-16-03;  8:45  am] 


SECURmE:  AND  EXCHANGE 
COMMISSIG  N 

[Release  No.  ^4-48465;  File  No.  SR-EMCC- 
2003-01]        I 

Self-Regulatory  Organizations; 
Emerging  Mprkets  Clearing 
Corporation;  Order  Granting  Approval 
of  a  Propose  id  Rule  Change  Relating  to 
EMCC's  Capital  Requirements  for 
Members 

September  9,  i003. 
I.  Introducti  in 


I 


On  April 
Clearing  Coloration 
with  the 
Commission 


'*The  ABS  Securities  will  be  registered  under 
Section  1 2  of  the  Act. 


^^  See  supra 
"15U.S.C. 
^»15U.S.C. 
29  17CFR200^0-3(a)(12) 


,  2003,  Emerging  Markets 
("EMCC")  filed 
and  Exchange 
("Commission")  the 


Sec  irities 


ifcte  20. 

7  lf(b)(5)  and  78s(b)(2). 

7  lo-3(b)(6)  and  78s(b)(2). 


proposed  nile  change  SR-EMCC-2003- 
01  pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").  1  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
July  29,  2003.2  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
approval  of  the  proposed  rule  change. 

II.  Description 

EMCC's  Rule  2  ("Members"),  Section 
6  ("Admission  Criteria  for  Members"), 
provides  that  if  an  applicant  does  not 
meet  the  minimum  capital  requirements 
set  forth  in  Section  6,  EMCC's  Board  of 
Directors  may  include  for  such  purposes 
the  capital  of  an  affiliate  of  the  applicant 
if  the  affiliate  delivers  to  EMCC  a 
satisfactory  guaranty.  The  purpose  of 
the  proposed  rule  change  is  to  permit 
any  existing  member  of  EMCC  that  no 
longer  meets  the  capital  requirements 
set  forth  in  Section  6  to  also  have  the 
capital  of  an  affiliate  be  included  in 
calculating  the  member's  continuance 
requirements  provided  that  the  affiliate 
enters  in  a  similar  form  of  guaranty. 

in.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  be  designed  to 
assure  the  safekeeping  of  securities  and 
funds  which  are  in  its  possession  or 
control  or  for  which  it  is  responsible.^ 
The  proposed  rule  change  eliminates  an 
inconsistency  in  EMCC's  rules  that 
prevented  an  existing  member  who  did 
not  use  the  guaranty  of  an  affiliate  as  an 
applicant  from  using  such  a  guaranty, 
but  an  existing  member  who  did  use  the 
guaranty  of  an  affiliate  as  an  applicant 
could  continue  to  include  the  affiliate's 
capital  for  purposes  of  satisfying  its 
capital  requirement  as  a  continuing 
EMCC  member.  Allowing  an  existing 
member  that  was  admitted  to  EMCC 
membership  without  using  an  affiliate's 
capital  to  include  the  capital  of  an 
affiliate  to  satisfy  its  EMCC  capital 
requirement  with  an  appropriate 
guaranty,  similarly  as  can  other 
members,  should  not  adversely  affect 
EMCC's  ability  to  safeguard  securities 
and  funds.  As  such  the  Commission 
finds  the  proposed  rule  change  is 
consistent  with  EMCC's  requirements 
under  Section  17A(^(3)(F)  of  the  Act. 

rV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 


'  15  U.S.C.  78s(b)(l)- 

2  Securities  Exchange  Act  Release  No.  48209  (July 
22.  2003),  68  FR  44554. 
M5  U.S.C.  78q-l(b)(3)(F). 
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requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

It  is  therefore  ordered,  piu-suant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-ZOOa-Ol)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  03-23656  Filed  9-16-03;  8:45  am) 
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SECURmES  AND€XCHANGE 
COMMr^SION 

[Release  No.  34-48472;  File  No.  SR-PHLX- 
2002-86] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  and  Amendments  No.  1, 
2,  and  3  Thereto  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendments  No.  4  and  5 
Thereto  Relating  to  the  Automatic 
Execution  of  Boolced  Customer  Limit 
Orders 

September  10,  2003 

On  December  2U,  2002,  the 
Philadelphia  Stock  Exchange  ("PHLX" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  piu-suant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  relating  to  automatic  execution 
of  booked  customer  limited  orders.  On 
February  27,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  March  28,  2003,  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change.''  On  April  9, 
2003,  the  Exchange  filed  Amendment 
No.  3  to  the  proposed  rule  change.^  The 


•'17CFR200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 
'2  17CFRZ40.19b-4. 

■>  See  Letter  from  Richard  S.  Rudolph,  Director 
and  Counsel,  PHLX  to  Deborah  Lassman  Flynn, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  February  26,  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
PHLX  replaces  in  its  entirety  the  original  proposed 
rule  change. 

'  See  Letter  from  Richard  S.  Rudolph,  Director 
and  Counsel,  PHLX  to  Deborah  Lassman  Flynn. 
AssistantJDirector,  Division,  Commission,  dated 
March  27,  2003  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  PHLX  replaces  in  its  entirety 
Amendment  No.  1. 

^  See  Letter  from  Richard  S.  Rudolph,  birector 
and  Counsel,  PHLX  to  Deborah  Lassman  Flynn, 


proposed  rule  change,  as  modified  by 
Amendments  No.  1,2,  and  3,  was 
published  in  the  Federal  Register  on 
April  16,  2003.6  The  Commission 
received  one  comment  letter  with 
respect  to  the  proposal.  ^  The  Exchange 
submitted  a  letter  in  response  to  ISE 
Letter  on  May  20,  2003.8  On  July  9,  2003 
and  August  15,  2003,  the  Exchange 
submitted  Amendments  No.  4  ^  and  5 '" 
to  the  proposed  rule  change, 
respectively.  This  order  approves  the 
proposed  rule  change  and  Amendments 
No.  1,  2,  and  3,  accelerates  approval  of 
Amendments  No.  4  and  5,  and  solicits 
comments  from  interested  persons  on 
Amendments  No.  4  and  5. 

I.  Description  of  the  Proposed  Rule 
Change 

The  PHLX  proposes  to  amend  PHLX 
Rule  1080,  Philadelphia  Stock  Exchange 
Automated  Options  Market  ( "AUTOM") 
and  Automatic  Executioii  System 
("AUTO-X")."  to  provide  for  the 
automatic  execution  of  eligible  inbound 
customer  and  off-floor  broker-dealer 


Assistant  Director,  Division,  Commission,.dated 
April  9.  2003  ( "Amendmenf  No  3").  In 
Amendment  No.  3,  the  PHLX  incorporates  changes 
to  the  text  of  the  PHLX  Rule  1080  that  have  been 
made  in  separate  proposed  rule  change  filings  since 
the  time  the  current  proposed  rule  change  was 
submitted. 

•5  See  Securities  Exchange  Act  Release  No.  47657 
(April  10,  2003),  68  FR  18717. 

^  See  Letter  from  Michael  J.  Simon,  Senior  Vice 
President  and  Secretary.  International  Securities 
Exchange,  Inc.  ("ISE")  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  May  7.  2003  ("ISE 
Letter"). 

8  See  Letter  from  Richard  S.  Rudolph.  Director 
and  Counsel.  PHLX  to  Jonathan  G.  Katz.  Secretary, 
Commission,  dated  May  20.  2003  ("PHLX  Letter"). 

"  See  Letter  from  Richard  S.  Rudolph.  Director 
and  Counsel,  PHLX  to  Deborah  Lassman  Flynn, 
Assistant  Director.  Division,  Commission,  dated 
July  8.  2003  ("Amendment  No.  4").  In  Amendment 
No.  4.  the  Exchange  propose  to  adopt  new  rule  texts 
to  clarify  the  scope  of  the  application  of  the 
exposure  requirement,  and  provides  clarifying 
language  to  the  proposal  relating  to  the  definition 
of  the  term  "off-floor  broker-dealers"  and  the 
internalization  of  orders  delivered  to  the  Exchange. 

'"See  Letter  from  Richard  S.  Rudolph.  Director 
and  Counsel.  PHLX  to  Deborah  Lassman  Flynn^ 
Assistant  Director,  Division.  Commission,  dated 
August  15,  2003  ("Amendment  No.  5").  In 
Amendment  No.  5.  the  Exchange  proposes  deleting 
the  10-second  timer  provision  and  implementing 
Book  Match,  on  an  issue-bv-issue  basis,  no  later 
than  October  1,  2003. 

"  AlJTOM-is  the  Exchange's  electronic  order 
deliver^',  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM's  automatic 
execution  feature,  AUTO-X.  Equity  option  and  . 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
ExcRange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor.  See  PHLX  Rule  1080. 


limit  orders  '^  against  booked  customer 
limit  orders  at  the  Exchange's 
disseminated  price.  Specifically,  the 
Exchange  is  proposing  to  amend  PHLX 
Rule  1080(g)  to  reflect  that  the  contra- 
side  of  an  eligible  inbound  customer  or 
off-floor  broker-dealer  limit  order 
executed  via  AUTO-X  may  be  a  booked 
customer  limit  order. 

The  purpose  of  the  proposal  is  to 
increase  automated  options  order 
handling  by  enabling  the  Exchange  to 
automatically  execute  eligible  inbound 
customer  and  off-floor  broker-dealer 
limit  orders  delivered  via  AUTOM 
against  customer  limit  orders  on  the 
specialist's  limit  order  book. '3  The 
proposal  represents  the  first  phase 
("Phase  1")  of  the  Exchange's  "Book 
Match"  system,  which  the  Exchange 
anticipates  will  eventually 
automatically  match  all  eligible  inbotmd 
order  types  against  orders  resting  on  the 
limit  order  book  ("booked  limit 
orders"). '•*  - 

Currently,  the  Exchange's  AUTOM 
System  and  its  automatic  execution ' 
feature,  AUTO-X,  do  not  automatically 
execute  otherwise  eligible  inbound   ' 
orders  if  all  or  part  of  the  Exchange's 
disseminated  size  at  the  disseminated 


'^  In  April  of  2002,  the  Commission  approved,  on 
a  six-month  pilot  basis,  the  Exchange's  proposal  to 
allow  off-floor  broker-dealers  to  submit  proprietary 
limit  orders  directly  onto  the  limit  order  book  via 
AUTOM  (the  'pilot").  See  Securities  Exchange  Act 
Release  No.  45758  (April  15,  2002).  67  FR  19610 
(April  22.  2002)  (SR-PHLX-2001-40).  In  the  pilot, 
the  Exchange  defined  "off-floor  broker-dealer"  as 
(a)  a  broker-dealer  that  delivers  orders  from 
"upstairs"  for  the  proprietary  account(s)  of  such 
broker-dealer,  or  (b)  a  market  maker  located  on  an 
exchange  or  trading  floor  other  than  the  Exchange's 
trading  floor  who  elects  to  deliver  orders  via 
AUTOM  for  the  proprietar>-  account(s)  of  such 
broker-dealer.  The  Commission  approved  the  pilot 
on  a  permanent  basis  in  October  2002.  See 
Securities  Exchange  Art  Release  No.  46660  (October 
15,  2002),  67  FR  64951  (October  22,  2002)  (SR- 
PHLX-2002-50). 

'•*  The  electronic  "limit  order  book"  is  the 
Exchange's  automated  specialist  limit  order  book, 
whicft  automatically  routes  all  unexecuted  AUTOM 
orders  to  the  book  and  displays  orders  real-time  in 
order  of  price-time  priority.  Orders  not  delivered 
through  AUTOM  may  also  be  entered  onto  the  limit 
order  book.  See  PHLX  Rule  1080.  Commentary  .02. 

'••The  Exchange  notes  that  it  was  required  by  the 
Conmiission  to  commit  to  the  automatic  execution 
of  eligible  inbound  orders  against  specialist  and 
Registered  Options  Trader  ("ROT  ")  limit  orders 
entered  onto  the  limit  order  book  through  an 
electronic  interface  system  known  as  "ROT  .Access" 
under  the  Order  Instituting  Public  Administratis 
Proceedings  Pursuant  to  Section  19(h)(]lofttn- 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions.  See  Securities 
Exchange  Act  Release  No.  43268  (September  11. 
2000).  Administrative  Proceeding  File  3-10282  (the 
"Order").  See  also  Securities  Exchange  Act  Release 
No.  46763  (November  1.  2002),  67  FR  68898 
(November  13,  2002)  (SR-FHLX-2002-04).  The 
Exchange  has  committed  to  roll  out  the  system  for 
the  automatic  execution  of  orders  placed  on  the 
limit  order  book  through  ROT  Access  beginning  in 
January  2004.  The  instant  proposal  represents  the 
first  phase  in  the  eventual  rollout  of  that  system. 
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price  consists  of  a  booked  limit  order.  In 
that  situation,  inbound  orders  that 
would  otherwise  be  eligible  for 
automatic  execution  are  matched 
manually  by  the  specialist.^ ^ 

The  Exchange  proposes,  pursuant  to 
proposed  PHLX  Rule  1080(g)(ii),  that 
when  the  Exchange's  disseminated  price 
is  equal  to  the  National  Best  Bid  or  Offer 
("NBBO"),  and  all  or  part  of  the 
Exchange's  disseminated  size  at  the 
NBBO  disseminated  price  includes  a 
customer  limit  order  on  the  book, 
eligible  inbound  customer  and  off-floor 
broker-dealer  limit  orders  would  be 
automatically  executed  against  booked 
customer  limit  orders  at  the  NBBO,  up 
to  the  size  of  the  booked  customer  limit 
orders  at  the  NBBO.i^  if  the  inbound 
customer  or  off-floor  broker-dealer  limit 
order  is  for  a  greater  size  than  the 
Exchange's  disseminated  size,  the 
remaining  portion  of  the  order  would  be 
executed  manually  or  placed  on  the 
limit  order  book  by  the  specialist.  ^^  The 
Exchange  proposes  to  deploy  Book 
Match,  on  an  issue-by-issue  basis,  no 
later  than  October  1,  2003.ib 

a.  Order  Entry  Finn  Orders  Delivered  by 
Such  Order  Entry  Finn,  an  Affiliated 
Finn,  or  a  Solicited  Party 

The  Exchange  believes  that  the  Book 
Match  proposal  could  create  an 
opportunity  for  off-floor  member 
organizations  to  internalize  orders  (i.e., 
submit  a  proprietary  order  as  contra- 
side  to  their  customers'  limit  orders  on 
the  book)  without  providing  the 
specialist  and  trading  crowd  with  a 
sufficient  time  period  to  determine  to 
execute  the  customer  limit  order. 

To  address  this  potential  issue,  the 
Exchange  originally  proposed  requiring 
member  organizations  that  seek  to 
submit  a  related  proprietary  contra-side 
order  (i.e.,  their  own  order  or  that  of  an 
affiliate)  via  AUTOM  in  conjunction 
with  a  customer  limit  order  they  deliver 
to  the  limit  order  book,  to  designate 
such  orders  with  a  special  indicator 
("K"  for  the  customer  limit  order,  and 
"L"  fat  the  proprietary  order).  Such 


"  PHLX  Rule  1080(c)(iv)  sets  forth  the  various 
situations  in  which  orders  otherwise  eligible  for 
automatic  execution  via  AUTO-X  are  handled 
manually  by  the  specialist,  including  this  situation, 
where  there  is  a  booked  limit  order.  See  Securities 
Exchange  Act  Release  No.  45927  (May  15.  2002),  67 
FR  36289  (May  23,  2002)  (SR-PHLX-2001-24). 

"The  disseminated  price  consisting  of  a  booked 
limit  order  at  which  the  eligible  inbound  order 
would  be  executed  must  be  the  NBBO.  For  instance, 
if  the  PHLX  bid  is  the  National  ^st  Bid,  but  the 
PHLX  offer  is  not  the  National  Best  Offer,  an 
inbound  buy  order  would  not  be  subject  to  Book 
Match,  but  would  instead  be  handled  manually. 

*'In  Amendment  No.  5,  the  Exchange  proposes 
to  delete  the  10-second  tim^.-r  initially  propc^ed.  See 
-Amendment  No.  5,  supra  note  10. 

"  See  Amendment  No.  5,  supra  note  10. 


orders  would  not  be  eligible  for  AUTO- 
X  or  Book  Match,  and  the  customer 
limit  order  kbeled  "K"  must  be  exposed 
to  the  crowa  for  a  period  of  30  seconds 
before  it  would  be  eligible  to  be 
executed  a^nst  the  proprietary  order 
labeled  "L.'j  The  proposal  would 
provide  thai  the  customer  limit  order  on 
the  book  m^  be  executed  by  the 
specialist  oBcrowd  prior  to  the 
expiration  of  30  seconds. 

In  Amendment  No.  4,  the  Exchange 
amended  th  s  aspect  of  its  proposed  rule 
change  to  bi  oaden  the  application  of  the 
above  expos  me  requirement  to  solicited 
party  orders.  As  amended,  the  Exchange 
would  require  that  member 
organizations  that  seek  to  submit  a 
customer  limit  order  and  a  related 
proprietary  pontra-side  order  (i.e.,  their 
own  order,  in  affiliate  order,  or  a 
solicited  paj  ty  order  as  defined  in  PHLX 
Rule  1064(c  (ii))  delivered  via  AUTOM, 
to  designate  such  orders  with  a  special 
indicator  ("K"  for  the  customer  limit 
order,  and  'I."  for  the  proprietary 
order).  1^  Su  :h  orders  would  not  be 
eligible  for  i  lUTO-X  or  Book  Match, 
and  the  cusi  omer  limit  order  labeled 
"K"  must  be  exposed  to  the  crowd  for 
a  period  of  ^0-  seconds  before  it  would 
be  eligible  t^  be  executed,  in  whole  or 
in  part,  agai  ist  proprietary  orders  with 
labeled  "L"  indicator.  The  proposal 
would  also  )rovide  that  the  customer 
limit  order  <  n  the  book  may  be  executed 
by  the  speci  ilist  or  crowd  at  anytime. 

The  Exch  inge  also  amended  the 
proposed  njle  change,  pursueint  to 
Amendment  No.  4,  to  prohibit  an 
Exchange  m  ember  or  member 
organizatioo  from  being  a  party  to  any 
arrangement  designed  to  circumvent  the 
crossing  pre  cedures  discussed  above,  by 
providing  ai  i  opportunity  for  a 
customer,  n  ember,  member 
organizatioi ,  or  non-member  broker- 
dealer,  to  ey  ecute  immediately  against 
agency  orde  rs  delivered  to  the 
Exchange,  whether  such  orders  are 
delivered  via  AUTOM  or  represented  in 
the  trading  i  :rowd  by  a  member  or 
member  org  imization.^" 

b.  Linkage  C  )rders 

The  Exch  mge  further  believes  that  the 
Book  Match  function  will  enable  the 
Exchange  tci  promptly  execute  orders 
delivered  to  the  Exchange  pvusuant  to 
the  Plan  fori  the  Purpose  of  Creating  and 
Operating  an  Intermarket  Options 
Linkage  (thf  "Plan")  21  and  PHLX  Rules 


"See  Ameni  Iment  No.  4,  supra  note  9 

"  See  Secur^ies  Exchange  Act  Release  Nos. 
44482  (June  27  2001),  66  FR  35470  (July  5.  200f): 
43573  (Novem  ler  16,  2000),  65  FR  70851 
(November  28,  2000)  (Notice  of  PHLX  Joining  the 


1083-1087  adopted  to  implement  the 
Plan,22  by  matching  eligible  inboimd 
linkage  orders  in  a  timely  fashion.  The 
Exchange  represents  that  its  systems  are 
capable  of  recognizing  inboimd  Linkage 
Principal  Acting  as  Agent  Orders  ("P/A 
Orders")23  and  Principal  Orders  ("P 
Orders"),^'*  and  that  Book  Match  would 
execute  eligible  linkage  orders  at  the 
Firm  Customer  Quote  Size  ^s  in  the  case 
of  P/A  Orders,  and  at  the  Firm  Principal 
Quote  Size  26  in  the  case  of  P  Orders. 

c.  Yielding  Requirements 

The  Exchange  also  proposed  to  match 
both  inboimd  marketable  customer  and 
off-floor  broker-dealer  limit  orders  with 
customer  limit  orders  on  the  book  at  the 
NBBO.  In  the  case  of  inbound  non- 
marketable  limit  orders,  the  Exchange's 
rules  concerning  the  establishment  of  a 
bid  or  offer,  and  yielding  requirements 
in  parity  situations  would  apply. 
Currently,  PHLX  Rule  1080, 
Commentary  .05(ii)  provides  that  off- 
floor  broker-dealer  limit  orders  entered 
via  AUTOM  establishing  a  bid  or  offer 
may  establish  priority,  and  the  specialist 
and  crowd  may  match  such  a  bid  or 
offer  and  be  at  parity,  subject  to  the 
yield  provisions  set  forth  in  PHLX  Rule 
1014,  which  require  "controlled 
accounts"27  to  yield  priority  to 
customer  orders  when  bidding  or 


Plan);  and  43086  (July  28,  2000),  65  FR  480?.3 
(August  4,  2000)  (Approval  of  the  Plan). 

2^  See  Securities  Exchange  Act  Release  No.  47296 
(January  31,  2003),  68  FR  6528  (February  7,  2003) 
(SR-PHLX-2002-67). 

23  PHLX  Rule  1083(j)(i)  defines  a  "P/A  Order"  as 
an  order  for  the  principal 'account  of  a  specialist  (or 
equivalent  entity  on  another  exchange  that  is 
authorized  to  represent  Public  Customer  orders), 
reflecting  the  terms  of  a  related  unexecuted  Public 
Customer  order  for  which  the  specialist  is  acting  as 
agent. 

z"  PHLX  Rule  1083(j)(ii)  defines  a  "P  Order"  as  an 
order  for  the  principal  account  of  an  eligible  market 
maker  and  is  not  a  P/A  Order. 

^^  "Firm  Customer  Quote  Size"  with  respect  to  a 
P/A  Order  means  the  lesser  of  (a)  the  number  of 
option  contracts  that  the  exchange  sending  a  P/A 
Order  guarantees  it  will  automatically  execute  at  its 
disseminated  price  in  a  series  of  an  eligible  option 
class  for  public  customer  orders  entered  directly  for 
execution  in  that  market;  or  (b)  the  number  of 
option  contracts  that  the  exchange  receiving  a  P/A 
Order  guarantees  it  will  automatically  execute  at  its 
disseminated  price  in  a  series  of  an  eligible  option 
class  for  public  customer  orders  entered  directly  for 
execution  in  that  market.  This  number  shall  be  at 
least  10.  See  PHLX  Rule  1083(g). 

^"Firm  Principal  Quote  Size"  means  the  number 
of  options  contracts  that  an  exchange  guarantees  it 
will  execute  at  its  disseminated  price  for  incoming 
Principal  Orders  in  an  eligible  option  class.  This 
number  shall  be  at  least  10.  See  PHLX  Rule  1083(h). 

2' PHLX  Rule  1014(g)(i)(A)  provides  that  an 
account  type  is  either  a  controlled  account  or  a 
customer  account.  A  controlled  account  includes 
any  account  controlled  by  or  under  conmion  conbxil 
with  a  broker-dealer  (specialist  accounts  of  PHLX 
option  specialists,  however,  are  not  subject  to 
yielding  requirements  placed  upon  controlled 
accounts  by  this  rule).  Customer  accounts  are  all 
other  accounts. 
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offering  at  the  same  price  for  the  same 
series. 

Orders  of  controlled  accounts  must 
yield  priority  to  customer  orders.^*  Off- 
floor  broker-dealer  accounts,  a  subset  of 
"controlled  accounts,"  must  also  yield 
priority  to  customer  orders  at  the  same 
price.  Therefore,  if  an  off-floor  broker- 
dealer  limit  order  is  placed  on  the  limit 
order  book,  followed  by  a  customer 
limit  order  placed  on  the  limit  order 
book  at  the  same  price,  the  off-floor 
broker-dealer  limit  order  must  yield 
priority  to  the  customer  limit  order, 
even  though  the  customer  limit  order 
was  placed  on  the  limit  order  book  after 
the  off-floor  broker-dealer  order.  29 

n.  Comment  Summary 

The  Commission  received  one 
■comment  letter  on  the  proposed  rule 
change  that  generally  opposed  the 
Exchange's  proposal  relating  to  its 
crossing  procedures  pursuant  to  Rule 
1080(ii).3o 

Specifically,  ISE  stated  that  the 
Exchange's  proposed  term  "off-floor 
broker-dealer,"  which  included  two 
alternative  definitions  of  the  same  term, 
appeared  to  be  rediuidant.  The  term 
"off-floor  broker-dealer"  would  involve 
either:  (1)  A  broker-dealer  that  delivers 
orders  from  off  the  floor  of  the  Exchange 
for  the  proprietary  account(s)  of  such 
broker-dealers;  or  (2)  a  market  meiker 
located  on  an  exchange  or  trading  floor 
other  than  the  Exchange's  trading  floor 
who  elects  to  deliver  orders  via  AUTOM 
for  the  proprietary  account(s)  of  such 
market  maker.  ISE  argued  that  the 
Exchange  does  not  need  the  second 
clause  above,  since  orders  of  market 
makers  fi-om  other  exchanges  are  also 
proprietary  orders  of  a  broker-dealer. 

Furthermore,  ISE  believed  that  the 
exposure  requirement  does  not  appear 
sufficiently  broad  because  the  Exchange 
statsd  that  the  exposure  requirement 
would  apply  to  customer  limit  order 
submitted  "in  conjunction"  with  a 
proprietary  contra-side  order  via 
AUTOM.  ISE  stated  that  if  this  were  the 
case,  then  the  exposure  requirement 
would  be  too  narrow,  as  it  would  allow 
broker-dealers  to  enter  two  orders 
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''^The  Commission  recently  approved  PHLX's 
proposal  to  require  orders  of  controlled  accounts  to 
yield  priority  to  customer  orders  in  all 
circumstances.  See  Securities  Exchange  Act  Release 
No.  47739  (April  25,  2003),  68  FR  23354  (May  1. 
2003).  Previously.  PHLX  ROTs  closing  in-person 
were  not  required  to  yield  priority  to  orders  of 
customer  accounts.  Id. 

2*  At  the  requQst  of  the  Exchange,  the  discussion 
under  this  section  has-been  modified  slightly  to 
reflect  recent  changes  to  the  PHLX  rules.  Telephone 
conversation  between  Richard  S.  Rudolph,  Director 
and  Counsel,  PHLX  and  Hong-Anh  Tran,  Special 
Counsel,  Division,  Commission,  on  September  5, 
2003. 

™  See  ISE  Letter,  supra  note  7. 


separately,  but  within  a  few  seconds  of 
each  other,  to  avoid  tlje  30-second 
exposure  requirement  altogether. 

ISE  also  believed  that  the  Exchange 
should  include  an  exposure  requirement 
(i.e.,  30  seconds)  for  solicited 
transactions. 

In  addition,  ISE  argued  that  the 
Exchange  should  adopt  provisions:  (1) 
To  prohibit  Exchange  members  from 
entering  into  arrangements  with  other 
broker-dealers  to  do  crossing 
transactions  without  applying  the  same 
exposure  requirement;  and  (2)  to 
prohibit  Exchange  members  from 
violating  the  exposure  requirement  for 
solicited  orders. 

On  July  8,  2003,  the  Exchange 
submitted  Amendment  No.  4  in 
response  to  ISE's  comments.  In 
particular,  the  Exchange  amended  the 
proposed  rule  text  relating  to  the  term 
"off-floor  broker-dealer,"  to  clarify  that 
off-broker-dealer  orders  include  orders 
of  market  makers  from  other 
exchanges.  31  The  Exchange  also 
amended  the  proposed  ride  text  to 
clarify  that  the  exposure  requirement 
would  also  apply  to  solicited 
transactions. 32  Furthermore,  the 
Exchange  proposed  to  add  new  rule 
text,  pursuant  to  PHLX  Rules 
1080(b)(ii)(B),  to  prevent  any  Exchange 
member  or  member  organization  from 
being  a  party  to  any  arrangement  to 
circimivent  the  proposed  crossing 
procedures,  pursuant  to  PHLX  Rule 
1080(b){ii)(A),  by  providing  an 
opportunity  for  a  customer,  member, 
member  organization,  or  non-member 
broker-dealer  to  execute  against  an 
agency  order  immediately,  whether 
delivered  via  AUTOM  or  represented  in 
the  trading  crowd  by  a  member  or  a 
member  organization.  ^^ 

m.  Discussion 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  the 
comment  letter,  the  Exchange's  response 
to  the  comments,  and  all  the 
amendments  and  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of 
Section  6(b)(5)3'»  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.^^  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change,  as  amended 
by  Amendments  No.  4  and  5,  is 
consistent  with  Section  6(b)(5)  of  the 


"  See  Amendment  No.  4,  siipra  note  9. 

"W. 

"Id. 

^■•ISU.S.C.  78ftb)(5). 

3*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


Act,36  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  facilitate 
transactions  in  securities,  to  remove  , 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general  to  protect  investors  and  the 
public  interest. 

The  Commission  anticipates  that  the 
Book  Match  should  help  to  provide 
faster  execution  of  certain  eligible 
inbound  customer  and  off-floor  broker- 
dealer  options  orders,  while  reducing 
the  burden  on  the  Exchange's  specialists 
to  manually  execute  these  orders.  The 
Commission  believes  that  the  Book 
Match  proposal  should  benefit 
customers  using  the  AUTO-X  system,  as 
well  as  customers  whose  orders  are 
residing  in  the  Exchange's  customer 
limit  order  book  that  are  at  the  NBBO. 

Moreover,  the  PHLX  represents  that 
the  Book  Match  function  would  operate 
consistent  with  the  Plan  and  PHLX 
Rules  1083  through  1087  adopted  to 
implement  the  Plan,  and  that  Book 
Match  would  execute  eligible  linkage 
orders  at  the  Firm  Customer  Quote  Size 
in  the  case  of  P/A  Orders  (i.e.,  the 
inbound  customer  orders),  and  at  the 
Firm  Principal  Quote  Size  (i.e.,  the 
inbound  off-floor  broker-dealer  orders) 
in  the  case  of  P  Orders. 

The  SEC  notes  that  the  Exchange  has 
specifically  clarified  that  off-floor 
-broker-dealer  orders  are  subject  to  the 
priority-yielding  provision  of  PHLX 
Rule  1014(g)(i).  The  Commission 
believes  that  this  requirement  of  the 
proposal  should  ensure  that  retail 
customers  are  not  adversely  affected  and 
should  promote  investor  protection  by 
retaining  customer  orders'  priority  on 
the  book. 

Moreover,  the  SEC  finds  that  the 
proposed  rules  relating  to 
internalization  of  orders  delivered  via 
AUTOM  should  address  the 
commenter's  concern  that  the  proposed 
exposure  requirement  should  be  applied 
to  any  pre-arranged  proprieteiry  or 
solicited  crosses. ^7  Specifically,  by 
requiring  an  Exchange  member  or 
member  organization  to  expose  to  the 
trading  crowd  for  at  least  30  seconds  an 
agency  order  before  executing  any  part 
of  the  order  as  principal,  or  before  such 
order  may  be  executed  by  any  order 
solicited  by  the  originating  broker- 
dealer,  these  rules  shoidd  potentially    - 
ensure  that  the  crossing  and  facilitation 


36  15  U.S.C.  78f[b)(5). 

^'  The  Commission  previously  approved  similar 
provisions  as  part  of  ISE's  rules  and  CBOEDirect's 
rules.  See  ISE  Rules  717(d)  and  (e).  Supplemental 
Materials  .01  and  .02;  and  CBOE  Rule  43.12C. 
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procedures  described  above  are  not 
circumvented. 

The  Conunission  believes  that  the 
prohibition  on  such  arrangements  is 
important  to  prevent  members  or 
member  organizations  and  a  third  party 
from  having  their  orders  executed 
against  each  other,  without  exposing 
these  orders  to  other  trading  interest. 
The  SEC  expects  the  Exchange  to 
develop  a  surveillance  procedure  to 
identify  patterns  in  which  a  firm  places 
an  order  on  theJiook  and  then  shortly 
thereafter  submits  a  contra  side  order 
executing  against  the  prior  related  order. 
The  SEC  expects  PHLX  surveillance  to 
address  the  SEC's  concern  that  firms 
may  potentially  game  the  internalization 
aspect  of  Book  Match  by  mismarking 
orders. 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  4  and  5 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Amendment 
No.  4  should  clarify  the  scope  of  the 
application  of  the  exposure 
requirement,  and  the  proposed  language 
relating  to  the  internalization  of  orders 
delivered  via  AUTOM  and  responds  to 
the  comment  letter.  Moreover, 
Amendment  No.  5  is  similar  to 
proposed  rule  changes  that  were 
previously  approved  by  the 
Commission.^*  Thus,  Amendment  No.  5 
concerns  issues  that  previously  have 
been  the  subject  of  a  full  comment 
period  pursuant  to  Section  19(b)  of  the 
Act,33  and  thus  raises  no  novel  issues.''" 
The  SEC  notes  that  Book  Match  will  be 
deployed,  on  an  issue-by-issue  basis,  no 
later  than  October  1,  2003.  Accordingly, 
the  Commission  believes  that  there  is 
good  cause,  consistent  with  Section 
19(b)  of  the  .Act,*'  to  approve 
Amendments  No.  4  and  5  to  the 
proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  date,  views  and 
argmnents  concerning  Amendments  No. 
4  and  5,  including  whether 
Amendments  No.  4  and  5  are  consistent 
with  the  Act.  Persons  making  writteft 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 


*'  See  Securities  Exchange  Release  Nos.  44462 
(June  21. 2001),  66  FR  34495  (June  28,  2001)  (order 
approving  the  Chicago  Board  Options  Exchange's 
("CBOE")  proposal  relating  to  automatic  execution 
of  certain  orders  on  the  CBOE's  electronic  limit 
order  book);  and  42652  (April  7,  2000),  65  FR  20235 
(April  14,  2000)  (order  approving  the  American 
Stock  Exchange's  ("AMEX")  proposal  relating  to 
Auto-Match). 

"15U.S.C.  78s(b). 

*°  See  supra  note  10. 

«>  15  U.S.C.  78s(b).     • 


Street.  NW,  Washington,  DC  20549- 
0609.  Copie^  of  the  submission,  all 
subsequent  ^endments,  all  written 
statements  with  respect  to  Amendments' 
No.  4  and  5  tliat  are  filed  with  the 
Commission!  ^nd  all  written 
commimications  relating  to   * 
Amendments  No.  4  and  5  between  the 
Commission  and  any  person,  other  than 
those  that  mty  be  withheld  from  the 
public  in  acoordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commiss  ion's  Public  Reference 
Room.  Copie  s  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PHLX.  All 
submissions  ishould  refer  to  File  No. 
SR-PHLX-2p02-86  and  should  be 
submitted  b]|  October  8,  2003. 

V.  Condusicm 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b](2)  of  the  Act,'*^  that  the 
proposed  rufe  change  (SR-PHLX-2002- 
86),  as  amended  by  Amendments  No.  4 
and  5  be,  anf  hereby  is,  approved,  and 
that  Amendi  lents  No.  4  and  5  to  the 
proposed  ml  e  change  be,  and  hereby 
are,  approve  1  on  an  accelerated  basis. 


ission  by  the  Division  of 
ion,  pursuant  to  delegated 


For  the  Corrtni 
Market  Regulqt 
authority. '•^ 

Margaret  H.  NlcFarland, 

Deputy  Secret  iry. 

(FR  Doc.  03-2  J739  Filed  9-16-03;  8:45  am) 

BILUfMj  COOe  M  10-01-P 


SMALL  BUS  INESS  ADMINISTRATION 
[Ucense  No.  92/72-0609] 

Wassersteirf  SBIC  Ventures  II,  LP; 
Notice  Seeking  Exemption  Under 
Section  312  of  the  Small  Business 
Investment  t  kct,  Conflicts  of  Interest 

Notice  is  1:  ereby  given  that 
Wasserstein  SBIC  Ventures  II,  LP,  1301 
Avenue  of  tl  e  Americas,  44th  Floor, 
New  York,  ^  ew  York  10019,  a  Federal 
Licensee  iui(  er  the  Small  Business 
Investment  i  ict  of  1958,  as  amended 
("the  Act"),  n  connection  with  the 
financing  of  i  small  concern,  has  sought 
an  exemptio  i  under  section  312  of  the 
Act  and  sect  on  107.730,  Financings 
which  Constitute  Conflicts  of  Interest  of 
the  Small  Bilsiness  Administration 
("SBA")  rul(s  and  regulations  (13  CFR 
107.730  (20(J1)).  Wasserstein  SBIC 
Ventures  II,  ^P  proposes  to  provide 
equity  finam  ;ing  to  Nephros,  Inc.,  2960 
Broadway,  ^  ew  York,  New  York  10032. 
The  financii  g  is  contemplated  for 


« 15  U.S.C 
*3  17CFR 


71  ;s(b)(2). 
200  30-3(a)(12). 


general  corporate  purposes  inchftiing 
product  development  and  marketing. 

The  -financing  is  brought  within  the 
purview  of  section  107.730(a)(1)  of  the 
Regulations  because  WPPN,  LP,  an 
Associate  of  Wasserstein  SBIC  Ventures 
n,  LP,  currendy  owns  greater  than  10 
percent  of  Nephros,  Inc.  and  therefore 
Nephros,  Inc.  is  considered  an  Associate 
of  Wasserstein  SBIC  Ventures  II,  LP,  as 
defined  in  section  107.50  of  the 
regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 

Dated:  September  11,  2003. 
Jeffrey  D.  Pierson, 

Associate  Administrator  for  Investment. 
[FR  Doc.  03-23633  Filed  9-16-03;  8:45  am] 

BIUJNG  COOE  8025-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended; 
Computer  Matching  Program;  (SSA/ 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  Match  Number  1 076) 

agency:  Social  Security  Administration 
(SSA). 

ACTION:  Notice  of  renewal  of  an  existing 
computer  matching  program  which  is 
scheduled  to  expire  on  September  24, 
2003. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  aimounces  the 
renewal  of  an  existing  computer 
matching  program  that  SSA  is  currently 
conducting  with  CMS. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  of  the  House  of 
Representatives  and  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB).  The  renewal  of  the  matching 
program  will  be  effective  as  indicated 
below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  965-8582  or  writing  to  the 
Associate  Commissioner  for  Income 
Security  Programs,  245  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 
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FOR  FURTHER  INFORMATION  CONTACT:  The 

Associate  Commissioner  for  Income 
Security  Programs  as  shown  above. 
SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pubhc  Law 
(Pub.  L.)  100-503)  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards* 
approval  of  the  match  agreements; 

(3)  Publish  notice  of  the  computer 
matching  program  in  the  Federal 
Register; 

(4)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(5)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(6)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
pajonents. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  September  10,  2003. 
Martin  H.  Gerry, 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SSA) 
With  the  Centers  for  Medicare  and 
Medicaid  Services  (CMS) 

A.  Participating  Agencies 
SSA  and  CMS. 

B.  Purpose  of  the  Matching  Program 

The  piu-pose  of  this  matching  program 
is  to  identify  Supplemental  Security   ' 


Income  (SSI)  recipients  and  Special 
Veterans'  Benefits  (SVB)  beneficiaries 
who  have  been  admitted  to  certain 
public  institutions.  The  program  will 
thereby  facilitate  benefit  reductions 
required  under  certain  provisions  of 
title  XVI  of  the  Social  Security  Act  (Act) 
for  individuals  in  such  institutions  and 
benefit  terminations  required  under 
certain  provisions  of  title  VIII  of  the  Act 
for  individuals  no  longer  residing 
outside  the  United  States. 

C.  Authority  for  Conducting  the 
Matching  Program 

Sections  1611(e)(1)(A)  and  (B), 
1631(f),  801  and  806(a)  and  (b)  of  the 
Social  Security  Act  (42  U.S.C. 
1382(e)(1)(A)  and  (B).  1383(f),  1001  and 
1006(a)  and  (b));  20  CFR  416.211. 
Routine  Use  Number  19,  effective  1/6/ 
95,  allows  disclosure  to  Federal,  State  or 
local  agencies  for  administering  cash  or 
noncash  income  maintenance  or  health 
maintenance  programs. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Progmm 

On  the  basis  of  certain  identifying 
information  regarding  SSI  and  SVB 
applicants,  recipients  and  beneficiaries 
as  provided  by  SSA  to  CMS,  CMS  will 
provide  SSA  with  electronic  files 
containing  skilled  niu-sing  facility 
admission  and  billing  data  from  its 
Long-Term  Care  Minimimi  Data  Set, 
LTC/MDS  09-70-1516,  system  of 
records.  SSA  will  then  match  the  CMS 
data  with  SSI  and  SVB  payment 
information  maintained  in  the 
Supplemental  Security  Income  Record, 
SSA/OEEAS  60-0103,  system  of 
records. 

E.  Inclusive  Dates  of  the  Matching 
Progmm 

The  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
notice  for  the  program  is  sent  to 
Congress  and  OMB,  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 
IFR  Doc.  03-23630  Filed  9-16-03;  8:45  am) 
BILLING  CODE  4191-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-MEW— ALS] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of  * 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  17,  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
{005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  2900-New — ALS." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human  - 
Resources  and  Housing  Branch,' New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316^ 
Please  refer  to  "2900-New-ALS." 

SUPPLEMENTARY  INFORMATION: 
Titles: 

a.  National  Registry  of  Veterans  with 
Amyotrophic  Lateral  Sclerosis  (ALS), 
ALS  Initial  Baseline  Screening  Form, 
VA  Form,  10-21047. 

b.  VA  Research  Consent  Form,  VA 
Form  10-1086. 

c.  National  Registry  of  Veterans  with 
Amyotrophic  Lateral  Sclerosis  (ALS). 
ALS  Registry  Phone  Interviews,  VA 
Form  10-2 104  7a. 

Type  of  Review:  New  collection. 

Abstmct:  Amyotrophic  Lateral 
Sclerosis  (ALS)  is  a  disease  of  high 
priority  to  the  Department  of  Veterans 
Affairs  because  of  ongoing  concerns 
about  the  health  of  veterans  who  served 
in  the  Gulf  War.  The  creation  of  the 
registry  will  have  significance  both  for 
VA  and  for  the  larger  U.S.  society  in 
understanding  the  natiu-al  history  of 
ALS.  It  will  provide  VA  with  crucial 
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epidemiological  data  on  the  current 
population  of  veterans  with  ALS,  as 
well  as  the  ongoing  identification  of 
new  cases.  The  data  will  help  VA  to 
understand  how  veterans  are  affected  by 
ALS,  assist  with  early  identification  of 
new  ALS  clusters,  provide  a  mechanism 
for  informing  veterans  with  ALS  of  new 
clinical  drug  trials  and  other  studies, 
and  examine  the  causes  (e.g.,  genetic 
and  environmental)  and  course  of  this 
disease. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  May  6, 
2003  at  page  24050. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden: 

a.  National  Registry  of  Veterans  with 
Amyotrophic  Lateral  Sclerosis  (ALS), 


ALS  Initial  Baseline  Screening  Form, 
VA  Form,  ld-21047— 365  hours. 

b.  VA  Research  Consent  Form,  VA 
Form  10-10^6 — 207  hours. 

c.  National  Registry  of  Veterans  with 
Amyotrophif:  Lateral  Sclerosis  (ALS), 
ALS  Registry  Phone  Interviews,  VA 
Form  10-211  I47a— 1,237  hours. 

Estimated  Average  Burden  Per 
Respondent: 

a.  Nationa  Registry  of  Veterans  with 
Amyotrophi ;  Lateral  Sclerosis  (ALS), 
ALS  Initial  I  aseline  Screening  Form, 
VA  Form,  10-21047—30  minutes. 

b.  VA  Research  Consent  Form,  VA 
Form  lO-loie — 20  minutes. 

c.  Nationa  Registry  of  Veterans  with 
Amyotrophi;  Lateral  Sclerosis  (ALS), 
ALS  Registr;  Phone  Interviews,  VA 
Form  21047  i — 30  minutes. 

Frequency  of  Response:  Semi- 
annually. 
Estimated^umber  of  Respondents: 
a.  Nationa  Registry  of  Veterans  with 
Amyotrophi :  Lateral  Sclerosis  (ALS), 


ALS  Initial  Baseline  Screening  Form, 
VA  Form.  10-21047—729. 

b.  VA  Research  Consent  Form,  VA 
Form  1(^1086—620. 

c.  National  Regiistry  of  Veterans  with 
Amyotrophic  Lateral  Sclerosis  (ALS), 
ALS  Registry  Phone  Interviews,  VA 
Form  10-21047a— 1,431. 

Estimated  Number  of  Responses: 

a.  National  Registry  of  Veterans  with 
Amyotrophic  Lateral  Sclerosis  (ALS), 
ALS  Initial  Baseline  Screening  Form, 
VA  Form,  10-21047—729. 

b.  VA  Research  Consent  Form,  VA 
Form  10-1086—620. 

c.  National  Registry  of  Veterans  with 
Amyotrophic  Lateral  Sclerosis  (ALS), 
ALS  Registry  Phone  Interviews,  10- 
21047a— 2,474. 

Dated:  September  9,  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
[FR  Doc.  03-23625  Filed  9-16-03;  8:45  am] 
BILLING  CODE  8320-01-P  " 
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DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

14  CFR  Parts  21. 61, 91, 119, 125, 135, 
and  142 

[Docket  No.  FAA-2001-10047;  Amdt.  Nos. 
21-84, 61-109, 91-274, 119-7, 125-44, 135- 
82,142-5] 

RIN  2120-AH06 

Regulation  of  Fractional  Aircraft 
Ownership  Programs  and  On-Demand 
Operations 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DQT. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  updating  and 
revising  the  regulations  governing 
operations  of  aircraft  in  fractional 
ownership  programs.  The  FAA  has 
determined  that  the  current  regulations 
do  not  adequately  define  fractional 
ownership  programs  and  do  not  clearly 
allocate  responsibility  and  authority  for 
safety  and  compliance  with  the 
regulations.  This  final  rule  defines 
fractional  ownership  programs  and  their 
various  participants,  allocates 
responsibility  and  authority  for  safety  of 
flight  operations  for  purposes  of 
compliance  with  the  regulations,  and 
ensures  that  fractional  ownership 
program  aircraft  operations  will 
maintain  a  high  level  of  safety.  These 
regulations  provide  a  level  of  safety  for 
fractional  ownership  programs 
equivalent  to  certain  regulations  that 
apply  to  on-demand  operators.  The  rule 
also  revises  some  requirements  that 
apply  to  on-demand  operators  that  meet 
certain  criteria.  The  revisions  permit 
these  operators  to  follow  an  alternate 
means  of  compliance  for  certain 
commercial  operations. 
EFFECTIVE  DATE:  November  17,  2003.  A 
person  who  conducted  flights  before 
November  17,  2003  under  a  program 
that  meets  the  definition  of  a  fractional 
ownership  program  in  §  91.1001  may 
not  conduct  such  flights  after  December 
17,  2004  unless  it  has  obtained 
management  specifications  under  this 
final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Hakala  Perfetti,  Flight 
Standards  Service  (AFS-200),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3760,  email: 
katherine.perfetti@faa.gov. 

SUPPLEMENTARY  INFORMATION: 


General  Abbre^  Nations  Used  in  This 
Preamble 

AFM    Aircraft  Flight  Manual 
ATC    Air  Tra«c  Control 
ATP    Airline  Transport  Pilot 
CAMP    Contirmious  Airworthiness 

Maintenance  Program 
DOM     Directoi  of  Maintenance 
FACA    Federa  Advisory  Committee  Act 
FL    Flight  Lev  il 
FOARC     Fract  onal  Ownership  Aviation 

Rulemaking  ( lommittee 
FSDO    Flight !  tandards  District  Office 
GPWS     Grouni  I  Proximity  Warning  System 
ICAO    Internal  ional  Civil  Aviation 

Organization 
IFR    Instrumei  t  Flight  Rules 
IMC    Instruma  [it  Meteorological  Conditions 
MEL    Minimu:  n  Equipment  List 
NEPA     Nation  il  Environmental  Policy  Act 
NM    Nautical  elites 

NTSB    Nation!  il  Transportation  Safety  Board 
PIC    Pilot  in  C  )mmand 
RVSM    Reduci  id  Vertical  Sieparation 

Minimum  Ai  -space 
SIC    Second  ir  Command 
STC    Supplem  sntal  Type  Certificate 
TCAS    Traffic  Alert  and  Collision 

Avoidance  S  'stem 
VFR    Visual  F  ight  Rules 
VMC     Visual  t  leteorological  Conditions 
VRK^     Designal  ad  Landing  Approach  Speed 

Histqry  and  I  ackground  . 

In  1986,  Ex  K:utive  Jet  Aviation,  Inc. 
(EJA),  createc  a  new  program  that 
ofifered  aircra  t  owners  increased        ' 
flexibility  in  I  he  ownership  and 
operation  of  a  ircraft  by  individuals  and 
corporations.  The  program  offered 
shared  aircral  t  ownership  (fractional 
ownership),  and  provided  for  the 
management  jf  the  aircraft  by  an  aircraft 
management  company.  Aircraft  owners 
participating  m  the  program  agreed  to 
share  their  ail  craft  with  others  having 
an  ownership  interest  in  that  aircraft,  as 
well  as  to  leai  e  their  aircraft  to  other 
owners  in  the  program  that  did  not  have 
an  interest  in  that  aircraft.  The  aircraft 
owners  used  he  common  management 
compemy  to  n  laintain  the  aircraft  and 
administer  th  ?  leasing  of  the  aircraft 
among  the  ov  ners.  An  FAA  regional 
determinatioi  i  allowed  this  fractional 
ownership  pr  jgram  to  operate  under  14 
CFR  part  91.  , 

Since  that  1  ime,  the  number  of 
companies  of  ering  fractional  ownership 
programs  has  grown.  During  the  1990s 
this  growth  Vi  as  substantial  and 
sustained.  As  of  early  2000,  the  leading 
fractional  ow  lership  programs  managed 
approximatel  f  465  aircraft  on  behalf  of 
3,446  shareoi  mers.  By  the  end  of  2001 
there  were  over  3,500  owners  of  more 
than  5,000  shires  of  650  aircraft.  Growth 
in  fractional  <  iwnership  programs  is 
expected  to  c  )ntinue  to  increase. 

While  mosi  fractional  ownership 
programs  are  conducted  under  14  CFR 
part  91,  some  are  conducted  under  14 


CFR  part  135.  Of  those  operating  under 
part  91,  the  FAA  believes  that  most 
follow  the  "best  practices"  of  corporate 
aviation.  FAA  and  NTSB  accident  data 
-for  U.S.-registered  turbine  powered 
aircraft  during  the  period  from  1990 — 
2001  shows  that  fractional  ownership 
aircraft  operations  are  conducted  with  a 
high  degree  of  safety. 

As  fractional  ownership  programs 
have  grown  in  size,  complexity  and 
number,  there  has  been  much 
controversy  within  the  aviation 
community  whether  the  FAA  should 
regulate  these  programs  under  part  91  or 
under  part  135  on-demand  operations. 
Also,  the  FA.\  has  had  concerns  about 
accountability  and  responsibility  for 
compliance  and  about  maintaining  a 
high  level  of  safety.  Consequently,  the 
FAA  continued  its  analysis  of  the 
appropriate  regulatory  environment  for- 
these  programs. 

Operational  Control  and  Regulatory 
Responsibility 

The  FAA's  objective  is  to  establish  the 
appropriate  level  of  regulatory  oversight 
to  ensure  safe  aircraft  operations.  The 
FAA  regulations  have  always  contained 
different  levels  of  FAA  oversight 
depending  on  operational  control  and 
compliance  responsibility.  Airline 
passengers  exercise  no  control  over  and 
bear  no  responsibility  for  the 
airworthiness  or  operation  of  the  aircraft 
on  which  they  are  passengers.  The  air 
carrier  exercises  control  of  the  operation 
and  bears  responsibility  for  compliance 
with  the  regulations.  Because  the  air 
carrier  is  a  commercial  enterprise  in  the 
business  of  air  transportation  for  the 
public,  the  FAA  imposes  on  the  air 
carrier  stringent  regulations  and 
oversight  under  part  121  or  part  135,  as 
appropriate. 

In  contrast,  aircraft  owners  flying 
aboard  aircraft  they  own  or  lease 
exercise  full  control  over  and  bear  full 
responsibility  for  the  airworthiness  and 
operation  of  their  aircraft.  Under  these 
circumstances,  the  FAA  has  determined 
that  the  appropriate  level  of  oversight  is 
provided  by  the  regulations  in  part  91 , 
which  are  generally  less  stringent  than 
those  of  part  121  or  part  135.  Part  91 
regulations  cover  what  is  commonly 
called  general  aviation,  which  includes 
individual  pilot/owner  operations  and 
corporate  owner  operations. 

Business  aviation  in  large  and 
turbine-powered  multiengine  airplanes 
is  regulated  under  part  91,  subpart  F.  In 
creating  subpart  F  (originally  subpart  D; 
37  FR  14758,  July  25. 1972).  the  FAA 
continued  its  long-standing  policy  that 
corporations  may  operate  their  aircraft 
under  part  91.  The  FAA  allowed  for 
different  arrangements  in  the  loan, 
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exchange,  and  sharing  of  the  aircraft. 
Current  §  91.501(b)(4)  allows  a  person  to 
operate  his  or  her  aircraft  "for  his 
personal  transportation,  or  the 
transportation  of  his  guests  when  no 
charge,  assessment,  or  fee  is  made  for 
the  transportation."  Current 
§  91.501(b)(5)  allows  for  the  carriage  of 
"officials,  employees,  guests,  and 
property  of  a  company  on  an  airplane 
operated  by  that  company  *   *   *  when 
the  carriage  is  within  the  scope  of,  and 
incidental  to,  the  business  of  the 
company*  *  *  Current  §91. 501  (b)(6) 
allows  for  time-sharing  arrangements, 
interchange  agreements,  and  joint 
ownership  arrangements.  Some  of  these 
arrangements  indude  the  use  of  a 
management  company  that  provides 
maintenance  and  other  services  to  the 
owners. 

A  consideration  for  applicability 
under  part  91  in  any  of  these 
arrangements  is  that  the  corporation 
cannot  be  established  solely  for  the 
purpose  of  providing  transportation  to  a 
parent  corporation,  subsidiary,  or  other 
corporation.  In  such  a  case,  the 
corporation  operating  the  aircraft  would 
be  in  the  business  of  transportation  and 
would  have  to  hold  an  air  carrier 
certificate  under  part  121  or  part  135,  as 
appropriate. 

Fractional  ownership  programs  have 
some  of  the  elements  of  traditional 
management  services  companies,  but 
because  of  the  size  and  complexity  of 
today's  fractional  ownership  programs, 
the  part  91  rules  are  not  adequate.  The 
part  121  and  part  135  rules  are  not 
appropriate  either  because  those  rules 
are  directed  at  air  carriers  and  other 
entities  that  hold  themselves  out  to 
provide  tremsportation  to  the  general 
public. 

Fractional  Ownership  Aviation 
Rulemaking  Committee 

In  October  1999,  the  FAA  convened  a 
special  aviation  rulemaking  committee, 
the  Fractional  Ownership  Aviation 
Rulemaking  Committee  (FOARC), 
pursuant  to  the  Administrator's 
authority  under  49  U.S.C.  106(p)(5),  to 
address  the  issues  surrounding  the 
regulation  of  fractional  ownership 
program  operations.  Pursuant  to  the 
order  of  October  6, 1999,  that 
established  the  FOARC,  the  committee's 
objective  was  to  "propose  such 
revisions  to  the  Federal  Aviation 
Regulations  and  associated  guidance 
material  as  may  be  appropriate  with 
respect  to  fractional  ownership 
programs." 

The  FOARC  was  comprised  of  27 
members  selected  by  the  FAA  as 
representative  of  the  various 
constituencies  interested  in  regulation 


of  fractional  ownership  program 
operations.  Designated  advisers  and 
coimsel  assisted  the  FOARC. 

FOARC  members  represented  on- 
demand  charter  operators,  fractional 
ownership  program  managers  and 
owners,  aircraft  manufacturers, 
corporate  flight  departments,  traditional 
aircraft  management  companies,  aircraft 
financing  And  insurance  companies,  and 
industry  trade  associations. 
Representatives  of  the  FAA,  the  U.S. 
Department  of  Transportation  and 
foreign  civil  aviation  authorities  were 
also  included. 

The  FOARC  met  for  nine  days  in 
November  and  December  1999.  Within 
the  FOARC's  meeting  schedule,  two 
days  were  set  aside  for  public  hearings 
to  provide  the  public  an  opportunity  to 
comment  or  present  positions  on  this 
issue.  Notice  of  these  public  meetings 
was  provided  in  the  Federal  Register 
(64  FR  66229,  November  24,  1999)  and 
through  the  media.  The  FAA  reviewed 
and  considered  all  material  presented 
by  participants  at  the  public  meetings. 
The  FOARC  presented  its  initial 
recommendations  to  the  FAA  on 
February  23,  2000.  Those 
recommendations  provided  the  basis  of 
the  FAA's  NPRM,  published  in  the 
Federal  Register  on  July  18,  2001  (66  FR 
37520).  The  comment  period  for  the 
NPRM  ended  on  November  16,  2001. 
The  FAA  is  issuing  this  final  rule,  based 
on  the  recommendations  of  the  FOARC 
committee  and  the  FAA's  consideration 
of  the  public  comments  received  on  the 
NPRM. 

Summary  of  Final  Rule 

This  rule  establishes  a  new  subpart  K 
in  part  91  to  cover  fractional  ownership 
operations.  The  new  Subpart  K  clarifies 
what  qualifies  as  a  fractional  ownership 
program,  clarifies  who  has  operational 
control,  defines  operational  control 
responsibilities,  codifies  many  of  the 
"best  practices"  now  being  used 
voluntarily  in  fractional  ownership 
programs,  and  incorporates  many  of  the 
safety  standards  of  part  121  and  part 
135.  By  this  rulemaking,  the  FAA 
establishes  safety  standards  to  maintain 
the  safety  record  of  current  fi:actional 
ownership  programs  and  to  ensiue  that 
new  fractional  ownership  programs  will 
also  meet  a  high  level  of  safety. 

In  brief,  new  subpart  K  accomplishes 
the  following: 

(1)  It  establishes  the  criteria  for 
qualifying  as  a  fractional  ownership 
program. 

(2)  It  establishes  that  fractional 
owners  and  the  management  company 
share  operational  control  of  the  aircraft 
and  delineates  operational  control 
responsibilities. 


(3)  It  establishes  regulatory  safety 
standards  for  operations  under 
fractional  ownership  programs, 
including  management  operations, 
maintenance,  training,  crewmember 
flight  and  duty  requirements,  and 
others. 

This  rulemaking  also  revises  certain 
requirements  in  part  135  on-demand 
operations.  Many  of  the  requirements  in 
new  subpart  K  of  part  91  are  based  on 
requirements  for  on-demand  operations 
in  part  135.  In  the  process  of  reviewing 
part  135  requirements,  the  committee 
and  the  FAA  determined  that  some  of 
the  current  part  135  requirements 
needed  to  be  updated  in  accordance 
with  liew  technology  and  other  changes. 
The  FOARC  studied  the  best  practices  of 
the  fractional  ownership  programs  to 
determine  under  what  circiunstances 
part  135  operations  could  use  those 
practices  as  an  alternate  means  of 
compliance  with  part  135  standards.  For 
example,  FOARC  recommended  that  on-  - 
demand  operators  be  allowed  to  land  at 
airports  without  weather  reporting 
facilities,  provided  the  flight  plan 
includes  an  alternate  airport  that  has 
such  facilities  and  they  carry  additional 
fuel  to  fly  to  that  alternate  airport. 
Further,  this  eligible  on-demand 
operation  must  provide  a  2-pilot  crew 
with  increased  pilot  experience  and  that 
meets  crew  pairing  standards.  In 
addition  proving  test  requirements  for 
both  fractional  ownership  programs  and 
part  135  on-demand  operations  were 
reviewed  and  amended.  A  proving  test 
requirement  was  added  for  fractional 
ownership  programs  and  the 
requirement  for  multiple  proving  tests 
for  part  135  operations  was  amended. 

Specific  requirements  in  subpart  K 
and  revisions  to  part  135  are  discussed 
in  detail  in  the  public  comment 
discussion  that  follows. 

Discussion  of  Public  Comment 

The  FAA  received  approximately  230 
comments  in  response  to  the  NPRM. 
Approximately  60  comments 
specifically  address  a  concern  related  to 
noise  and  environmental  issues  at  Santa 
Monica  airport,  30  comments  are  fit)m 
aircraft  dispatchers,  and  28  comments 
are  from  individual  pilots.  The  rest  of 
the  comments  are  from  major  industry 
associations,  aviation  companies  and 
interested  individuals.  The  comments 
can  be  reviewed  on  the  Internet  at 
http://dms.dot.gov. 

Conunenter  Abbreviations  Used  in  This 
Preamble 

ADF    Airline  Dispatchers  Federation 
AOPA    Aircraft  Owners  and  Pilots 
Association 
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Avex    The  New  Avex,  Inc. 

CAA    Civil  Aviation  Authority  of  the  United 

Kingdom 
EHANAC    East  Hampton  Airport  Noise 

Abatement  Conunittee 
EJA    Executive  Jet  Aviation,  Inc. 
Flexjet    Bombardier  Business  Jet  Solutions, 

inc. 
GAMA    General  Aviation  Manufacturers 

Association 
GM    General  Motors  Air  Transportation 

Section 
IBT    International  Brotherhood  of 

Teamsters,  AFL-CIO 
NATA    National  Air  Transportation 

Association 
NBAA    National  Business  Aviation 

Association 
NWJ    New  World  Jet  Corporation 
PASS    Professional  Airways  System's 

Specialists 
SAMA    Small  Aircraft  Manufacturers 

Association 
Teamsters    Teamsters  Miscellaneous  and 

Industrial  Workers  Union,  Local  No.  284 

General  Support 

Several  commenters  express  general 
support  for  the  NPRM  and  for  the  work 
of  the  FOARC.  Aviation  Resources 
Management  states  that  it  fully  supports 
the  proposed  rules  and  that  the  process 
used  in  their  development  was  not  only , 
fair  and  impartial  but  was  a  remarkable 
example  of  accomplishment  through 
cooperation  between  industry  and 
government.  Eclipse  Aviation  states  that 
as  a  manufacturer  of  an  aircraft  that  will 
be  used  extensively  in  fractional 
ownership  programs,  Eclipse  strongly 
endorses  the  safety  measures  provided 
to  the  fractional  customer  by  proposed 
subpart  K  to  part  91.  General  Aviation 
Manufactiuers  Association  (GAMA) 
states  that  as  fractionally  owned  aircraft 
programs  have  akeady  demonstrated 
their  safety  and  efficiency  while 
operating  under  part  91 ,  it  strongly 
supports  the  Uew  rule.  GAMA  adds  that 
these  programs  benefit  the  traveling 
public  by  dramatically  increasing  their 
options  for  air  transportation  and  that 
the  growth  of  these  programs  should  not 
be  hindered. 

Some  commenters  identified  specific 
parts  of  the  proposed  rules  that  they 
believe  will  be  particularly  effective. 
Robert  E.  Breiling  Associates  believes 
the  proposed  landing  requirements, 
weather  criteria  for  approach  and 
departxue  and  more  realistic  night 
operation  requirements  would  give  new 
flexibility  to  part  135  operators.  These 
proposed  requirements  would  not  only 
allow  them  to  operate  to  and  from  many 
other  airports  and  runways  previously 
not  available  to  them.  The  proposed 
requirements  would  also  help  reduce 
traffic  at  some  of  the  more  congested 
airports.  Alpha  Flying,  Inc.  strongly 
supports  the  flight  and  duty  time 


requirementsi  and  nuiway  length  and 
weather  reporting  requirements  in  the 
proposed  rulfl.  Alpha  believes  the 
proposed  reqiiirements  could  provide 
relief  to  charter  operators  who  have 
been  unnece^arily  burdened 
operationallytand  economically  by  rules 
that  are  out-of-date.  Alpha  believes  that 
weather  reporting  services  now 
available,  vast  aircraft  equipment 
improvement  and  aircraft  certification 
rule  changes  that  have  been  put  in  place 
since  the  runlvay  length  and  weather 
'reporting  rule  s  were  written  justify  the 
proposed  cha  [iges. 

A  flight  op(  irations  manager 
comments  thit  it  is  important  that  the 
people  who  developed  the  proposed 
rule  actively  vork  with  the  FAA  to 
develop  Han(  book  guidance  for 
compliance  v  hen  the  proposal  becomes 
a  final  rule. 

FAA  Respa  nse:  The  FAA  appreciates 
the  support  o "  these  commenters.  In  the 
final  rule  the  FAA  has  tried  to  achieve 
the  goals  of  F  DARC,  while  carefully 
considering  t  le  comments  from  both 
supporters  an  d  those  who  oppose  the 
FOARC  prop(  )sals.  After  considering  all 
the  comment ;  on  the  specific  proposals 
and  further  n  search  by  FAA  experts, 
the  FAA  has  i  nade  some  changes  in  the 
final  rule.  Th  3se  changes  and  the 
reasons  for  ea  ch  are  discussed  below 
under  the  sp«  cific  topics. 

In  regard  tc  implementation  of  the 
final  rule,  the  FAA  has  set  up  an 
implementatibn  team  to  plan  for 
developmentjof  guid8uice  material, 
inspector  training,  inspector 
assignment,  and  oversight  and 
surveillance  policies.  The  FAA  plans  to 
complete  theie  products  by  the  effective 
date  of  this  rule.  The  FAA  is  committed 
to  working  closely  with  industry  to 
implement  tms  final  rule. 

General  Opposition 

Most  of  thd  commenters  who  state 
general  opposition  to  the  proposed  rule 
take  the  position  that  fractional 
ownership  poograms  are  essentially  on- 
demand  operations  that  the  FAA  should 
regulate  undar  part  135.  Generally,  these 
commenters  believe  that  the  Cwnmittee 
and  the  FAA  {fail  to  recognize  that  the 
program  mamger  of  a  ft-actional 
ownership  piogram  is  essentially 
promoting  on-demand  service.  In  the 
NPRM,  the  program  manager  is  the 
entity  that  sets  up  a  fractional 
ownership  program  and  that  hires  an 
individual  to  run  the  program. 

Approxims  tely  28  commenters 
identify  then  selves  as  pilots  with 
fi'actional  ow  nership  programs,  of 
whom  at  leas  1 10  are  with  EjA.  Most  of 
the  pilots  op  >ose  the  proposed 
inclusion  of  ractional  ownership  in  part 


91.  They  believe  the  FAA  should 
require  fractional  ownership  programs 
to  operate  under  part  135.  In  addition  to 
general  opposition,  some  pilots  made 
specific  comments  that  the  FAA 
addresses  under  the  appropriate  issue  or 
section. 

The  Civil  Aviation  Authority  of  the 
United  Kingdom  (CAA)  states  that 
".  .  .the  proposal  appears  to  be  contrary 
to  the  provisions  of  the  Chicago 
Convention  which  defines  a  commercial 
transport  operation  as  an>aircraft 
operation  involving  transport  of 
passengers,  cargo  or  mail  for 
remuneration  or  hire."  The  French 
Direction  Generale  de  I'Aviation  Civile 
submitted  a  similar  comment. 

One  commenter  cites  a  U.S.  Federal 
Circuit  court  ruling  that  held  a 
fractional  ownership  program  to  be  a 
"commercial  operation"  for  certain  tax 
purposes  and  questions  how  the  FAA 
can  ignore  this  ruling. 

Jet  Sales  &  Services,  Inc.,  states  that 
the  preamble  states  no  justification  to 
require  increased  regulation.  This 
commenter  states  that  a  group  of  aircraft 
owners  should  have  the  same  rights  and 
privileges  as  those  who  can  afford  total 
and  individual  ownership. 

While  not  opposing  the  entire  NPRM, 
the  National  Transportation  Safety 
Board  (NTSB)  states  its  concern  for  any 
part  135  changes  in  this  rulemaking. 
The  NTSB  states  that  it  will  withhold 
judgment  about  the  adequacy  and 
appropriateness  of  the  proposed  subpart 
K  requirements  until  it  has  had  the 
opportunity  to  monitor  accidents, 
incidents,  and  other  developments 
related  to  fractional  ownership. 

Some  commenters  state  that  the  FAA 
should  issue  another  NPRM  before 
issuing  a  final  rule  on  fractional 
ownership.  Commenters  think  this  is 
necessary  for  various  reasons,   ncluding 
the  size  of  the  NPRM  and  the  lack  of 
balance  of  the  FOARC. 

FAA  Response:  The  FAA  carefully 
considered  the  question  of  where  to 
place  the  rules  governing  fractional 
ownership  programs.  It  studied  current 
fractional  ownership  programs,  finding 
that  this  segment  of  aviation  has  a  very 
high  safety  record  through  compliance 
with  voluntary  safety  standards  that  in 
many  cases  exceed  the  regulatory 
standards.  It  is  the  FAA's  goal  in  this 
rulemaking  to  maintain  this  safety 
record.. 

In  determining  the  appropriate 
regulatory  part  for  fractional  ownership  ' 
programs,  tiie  FAA  recognizes  that 
fractional  ownership  programs  contain 
elements  of  private  ownership  and  use 
of  a  management  company  that  are 
similar  to  a  traditional  management 
company  operation  imder  part  91.  The 
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role  of  the  management  company  is  to 
provide  aviation  expertise  and  services 
to  the  owner  and  the  program  manager 
does  not  hold  out  to  the  public  to 
provide  air  transportation.  Fractional 
ownership  programs  differ  from  the 
traditional  management  company  model 
in  the  size  and  complexity  of  the 
program  operations,  reducing  the 
individual  owner's  ability  to  exercise 
operationd  control.  Therefore,  the  FAA 
determined  that  the  appropriate 
approach  is  to  regulate  fractional 
ownership  programs  under  part  91,  but 
to  define  operational  control 
responsibilities  and  procedures  and  to 
prescribe  added  safety  requirements 
appropriate  to  the  size  and  complexity 
of  those  operations.  These  standards 
mirror  corporate  best  practices,  the 
voluntary  standards  used  by  existing 
fractional  ownership  programs,  and  the 
regulatory  standards  of  part  121  and 
135,  as  appropriate.  In  response  to  the 
CAA  and  the  French  Direction  Generale 
de  I'Aviation  Civile  comments,  the  FAA 
views  fractional  ownership  programs  to 
be  private  operations  and  therefore  not 
subject  to  the  commercial  transport 
standards  and  definition.  A  U.S.  federal 
circuit  court  determined  fractional 
ownership  programs  are  commercial 
operations  for  tax  purposes.  See 
Executive  Jet  Aviation,  Inc.  v.  U.S.,  125 
F.2d  1463  (Fed.  Cir.  1997).  Tax  law  does 
not  govern  safety  rules.  The  FAA 
considers  fractional  ownership 
programs  private  operations  for  safety 
and  operational  control  purposes. 

The  changes  made  to  part  135  in  this 
rulemaking  are  based  on  a  comparison 
of  current  part  135  requirements  to  part 
91  fractional  ownership  and  corporate 
programs.  Part  135  was  amended  where 
safety  could  be  maintained  while 
offering  an  alternative  method  to 
achieve  the  same  safety  goal.  These 
procedures  and  amendments  were"  based 
in  part  on  the  best  practices  and 
demonstrated  safety  record  of  corporate 
aviation  and  fractional  ownership 
programs. 

Like  the  NTSB,  the  FAA  intends  to 
closely  monitor  both  part  91,  subpart  K, 
and  part  135  operations  following  the 
implementation  of  this  rule  to  identify 
any  trends  or  safety  concerns  related  to 
the  requirements  of  this  rule. 

Some  commenters  encomaged  the 
FAA  to  issue  a  supplemental  NPRM. 
The  FAA  is  issuing  a  final  rule  because 
the  changes  made  to  the  rule  language 
are  withfri  the  scope  of  what  the  FAA 
proposed  in  the  NPRM.  Commenters 
made  many  helpful  suggestions, 
including  suggested  technical  edits  and 
cross-references,  some  of  which  the 
FAA  has  incorporated  into  the  rule. 
Comments  that  are  beyond  the  scope  of 


the  NPRM,  would  result  in  a  substantive 
change  to  the  rules,  or  identify  new 
issues  are  being  considered  for  future 
rulemaking.  The  FAA  has  determined 
that  it  is  in  the  public  interest  to  publish 
a  final  rule  now  to  establish  and 
maintain  a  safety  standard  for  fractional 
ownership  programs.  - 

Extension  of  Comment  Period 

Several  commenters  asked  the  FAA  to 
extend  the  comment  period  to  allow 
more  time  for  public  input.  NTSB  stated 
that  the  September  11,  2001,  events 
have  raised  public  concern  about  the 
security  of  air  carrier  operations  and 
will  likely  further  increase  the  demand 
for  fractional  ownership  and  the 
potential  for  safety  issues  associated 
with  expanded  operations.  The  NTSB 
asked  for  a  90-day  extension  of  time  to 
evaluate  the  proposed  changes  and  the 
related  safety  issues.  The  National 
Business  Aviation  Association  (NBAA) 
and  the  National  Air  Transportation 
Association  (NATA)  noted  that  since 
September  11,  the  Nation,  and  the 
aviation  community  in  particular,  have 
directed  many  resources  to  restore  our 
air  transportation  system.  NBAA  and 
NATA  requested  an  extra  30  days  to 
allow  all  interested  parties  more  time  to 
prepare  well-developed,  thoughtful 
comments  on  the  proposed  regulation. 
An  individual  sought  a  nine-month  time 
extension  to  allow  the  pilots  affected  by 
these  proposed  changes,  but  excluded  ■ 
from  FOARC,  to  adequately  review  the 
safety  implications  of  this  NPRM  and 
suggest  changes. 

FAA  Response:  In  response  to  the 
commenter  requests,  the  FAA  extended 
the  comment  period  to  November  16, 
2001  (66  FR  52878,  October  18,  2001). 

.  FOARC's  Membership  Balance 

Many  commenters  state  that  the 
Committee  did  not  represent  all 
potentially  interested  parties.  They 
specifically  mentioned  pilots,  fractional 
owners,  airports  and  airport  commimity 
interest  groups.  They  also  wrote  that 
publication  of  a  Notice  of  Proposed 
Rulemaking  by  itself  did  not  overcome 
the  built  in  bias  of  the  Committee. 

One  commenter  states  that  the 
FQ.\RC  was  not  "fairly  balanced"  as 
required  by  14  CFR  11.27  and  the 
Federal  Advisory  Committee  Act 
(FACA)  because  pilots  did  not 
participate  in  the  process. 

The  Teamsters  state  that  the  FOARC 
consisted  essentially  of  three  groups. 
First,  fractional  providers  who  feared 
that  they  would  be  regulated  under  part 
135.  Second,  on-demand  part  135 
operators  that  see  fractional  owners  as 
running  a  similar  operation  but  imder 
less  stringent,  and  therefore  less  costly* 


rules.  Third,  corporate  flight 
departments  and  their  trade 
organizations  that  feared  negative 
consequences  for  them  if  the  FAA  were 
to  choose  to  regulate  fractional  operators 
under  part  135.  Tliis  commenter 
suggests  there  would  have  been  no 
conunittee  consensus  without  the 
proposed  changes  to  part  135  that 
benefited  persons  currently  operating 
under  that  part.  This  commenter  also 
questions  why  a  committee  set  up  to 
address  the  issue  of  fractional 
ownership  would  have  anything  to  do 
with  part  135  operations.  Other 
commenters  make  the  same  point. 

NATA  states  that  a  notice  of  public 
meetings  was  published  in  the  Federal 
Register.  NATA  also  states  that 
inferences  made  by  some  commenters  to ' 
this  rulemaking  about  "backroom"  deals 
are  misleading.  The  commenter  points 
out  that  such  inferences  ignore  the 
opportunity  for  public  involvement  in 
the  process  and  the  presence  of  DOT 
and  FAA  representatives  at  all  FOARC 
meetings. 

FAA  Response:  The  Fractional 
Ownership  Aviation  Rulemaking 
Coflmiittee  was  established  by  an  order 
issued  by  the  FAA  Administrator  on 
October  6, 1999,  pursuant  to  the 
Administrator's  authority  under  49 
U.S.C.  106{p){5).  This  section  states  that 
"The  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.)  does  not  apply  to  the 
Council  or  such  aviation  rulemaking 
committees  as  the  Administrator  shall 
designate.'  Therefore  the  activities  of 
the  FOARC  were  not  subject  to  the 
requirements  of  the  Federal  Advisory 
Committee  Act.  Nevertheless,  the  FAA 
balanced  the  makeup  of  the  committee 
so  that  the  FAA  could  learn  the  various 
perspectives  of  persons  involved  in 
fractional  ownership  operations  and 
other  segments  of  the  aviation 
community  that  the  proposed 
regidations  may  affect.  "This  included 
part  135  operators,  aircraft 
manufacturers,  corporate  flight 
departments,  aircraft  financing  and 
insurance  companies,  and  industry 
trade  associations.  About  the  issue  of 
pilot  representation,  to  the  FAA's 
knowledge,  only  one  fractional  -^' 

ownership  program  has  union 
representatives  for  a  portion  of  its  pilots. 
Therefore,  there  is  no  single,  recognized 
organization  that  could  speak  for 
fractional  ownership  pilots  across-the- 
board.  Nevertheless,  there  were 
individual  pilots  on  the  FOARC, 
representing  both  fractional  ownership 
programs  and  part  135  operators. 

In  addition,  as  described  earlier  in 
this  preamble,  the  FAA  held  a  public 
meeting  to  invite  the  views  of  other 
interested  parties.  Finally,  the  FAA 
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published  the  NPRM  and  provided  a 
public  comment  period  in  accordance 
with  the  Administrative  Procedure  Act. 
This  comment  peripd  allowed  all 
interested  parties,  whether  they  were 
FOARC  members  or  not,  to  provide 
added  insight,  comments,  and 
suggestions  for  changes  to  the  proposal. 
The  FAA  received  over  230  public 
comments  and  has  carefully  reviewed 
the  many  views  and  suggestions 
provided  in  those  comments.  Therefore, 
the  FAA  does  not  agree  that  this 
rulemaking  suffered  from  a  lack  of 
balance  or  a  lack  of  opportunity  for  all 
interested  parties  to  express  their  views. 

Environment  and  Noise 

Many  commenters  are  concerned 
about  the  environmental  and  noise 
impacts  of  this  proposed  rule  on  local 
airports.  Most  of  these  conunents 
(approximately  60)  are  from 
organizations  and  individuals  in  the 
neighborhood  of  the  Santa  Monica,  CA, 
Airport.  Commenters  from  the  vicinity 
of  Flying  Cloud  Airport  in  Minnesota 
and  East  Hampton  Airport  in  New  York 
also  address  this  issue. 

Most  of  these  commenters  state  that 
the  FAA  must  comply  with  the  National 
Environmental  Policy  Act  (NEPA) 
before  procp  ding  to  a  final  rule.  An 
individual  asks  that  the  FAA  conduct 
"an  environmental  assessment  or 
environmental  impact  statement  to  fully 
and  fairly  define  and  disclose  the 
environmental  impacts  that  will  flow" 
from  the  proposed  rule.  Santa  Monica 
Airport,  die  North  Westdale 
Neighborhood  Association,  the  East 
Hampton  Airport  Noise  Abatement 
Committee  (EHANAC).  ar  i  Friends  of 
Simset  Park  Neighborhot    Association 
believe  that  the  FAA  should  study  the 
impact  of  fractional  ownership  on 
communities  and  schools  that  are  near 
general  aviation  airports.  Residents  of 
Sunset  Park  are  concerned  that  altering 
the  60  percent  rule  and  creating  subpart 
K  will  significantly  increase  the  volume 
of  business  jet  traffic,  bringing  with  it  an 
increase  in  air  and  noise  pollution.  The 
Los  Angeles  Unified  School  District  is 
concerned  about  regulatory  changes  that 
may  increase  nmse  levels  and  air 
emissions  at  several  of  their  schools 
underlying  the  approach  to  Santa 
Monica  Airport. 

An  individual  states  that  relaxing  an 
existing  limit  on  rupway  use  and 
requirement  for  instrument  flight  rules 
(ll-K)  destination  airport  weather 
reporting  would  authorize  a  whole  new 
class  of  airports  to  be  opened  to  a  new 
class  of  aircraft.  This  would  increase 
noise  and  adversely  impact  the  quality 
of  the  human  environment  for  unknown 
numbers  of  individuals.  This 


commenter  d<  les  not  believe  that  this 
rulemaking  qi  lalifies  for  a  "categorical 
exclusion"  fr(  m.  the  requirements  of 
NEPA,  statind  that  "The  FAA  has  an 
affirmative  oUigation  to  disclose 
adverse  environmental  impacts  that  will 
flow  frt)m  an  agency  action." 

NATA  submitted  a  comment  in 
response  to  tljese  comments  stating  that 
the  FAA  was  not  obligated  to  do  an 
environment^  assessment  or  prepare  an 
environmentail  impact  statement  in 
situations  where  the  FAA  is 
promulgating  safety  rules  that  are  not 
likely  to  have  a  significant  impact  on 
the  environmi  snt.  The  commenter  points 
out  that  the  F  VA  is  not  responsible  for 
the  growth  of  fractional  ownership 
programs.  Ao  lording  to  the  commenter, 
if  the  rulemaKing  results  in  a  greater  use 
of  small  airports,  this  may  have  a 
positive  effec^  because  of  a  more 
efficient  allociition  of  aircraft  activity 
among  large  ^d  small  airports. 

FAA  Respotise:  The  FAA  understands 
its  obligations  under  NEPA  and  takes  its 
responsibilitii  ss  seriously.  The  FAA 
based  its  dete  -mination  that  this 
rulemaking  qi  lalifies  for  a  categorical 
exclusion  froi  a  the  requirement  to 
prepare  an  Ei  vironmental  Assessment 
imder  NEPA  »n  the  instructions  in  FAA 
Order  1050. ll),  Policies  and  Procedures 
for  ConsideriAg  Environmental  Impacts. 
Appendix  4,  section  4,  lists  issuance  of 
"regulations,  ptandards,  and 
exemptions"  ks  one  of  the  categorically 
excluded  actipns  that  the  FAA's 
Associate  Administrator  for  Regulation 
and  Certificat  on  may  take.  As  with 
most  of  FAA* ;  operating  rules,  any 
environment!  1  impact  would  come  not 
'  from  issuing  he  rule,  but  from 
approving  sp(  »cific  operations  imder  the 
rules.  For  exa  mple.  Order  1050.1D 
spells  out  hoi  /  the  FAA  considers 
environment!  1  impacts  when  issuing 
operations  sp  deifications  for  part  121 
and  part  135  )perators.  The  FAA 
normally  pre]  tares  an  environmental 
assessment  b  ifore  issuing  operations 
specification!  for  scheduled  operations. 
For  on-demai  d  operations,  an 
environmental  assessment  would  not  be 
prepared  unless  the  proposed  operation 
would  signim:antly  change  the 
operating  enyironment  of  the  airport 
that  serves  as,  the  home  base  for  die 
operator.  NE^A  requires  the  FAA  to 
consider  the  j  foreseeable  environmental 
impacts"  of  ils  actions.  Therefore  it  is 
difficult  for  tie  FAA  to  assess  impacts 
on  destinatioti  airports  for  particular  on- 
demand  operators,  because  those 
destinations  ire  unknown  at  the  time  of 
the  approval., Similarly,  for  fractional 
ownership  pdDgrams,  it  would  be 
difficult  to  id  mtiiy  destination  airports, 
since  fractior  al  owners  may  choose  to 


go  to  any  airport.  Again,  the  FAA  can 
only  look  at  the  potential  impacts  on  the 
home  base  airports.  It  has  been 
determined  that  management 
specifications  will  be  treated  the  same 
as  operations  specifications  for  NEPA 
purposes.  Therefore,  the  same 
principles  will  apply. 

On  the  weather  reporting  issue,  the 
FAA  does  not  expect  a  significant 
impact  because  the  number  of  part  135 
operators  who  can  do  this  will  be 
limited.  The  rule  applies  only  if  the 
airport  has  no  weather  reporting  but  has 
instrument  approach  procedures,  the 
operator  is  authorized  to  conduct  IFR 
operations,  the  weather  is  instrument 
meteorological  conditions,  and  the 
operator  meets  the  eligible  on-demand 
conditions.  Therefore  the  FAA  cannot 
make  an  estimate  of  the  number  of 
operations  that  would  be  increased. 
Fractional  ownership  programs  can 
currently  operate  into  airports  without 
weather  reporting.  This  rulemaking 
imposes  extra  restrictions  that  could 
limit  some  operations. 

The  requirements  for  performance 
plcuining  could  potentially  increase  the 
number  of  airports  that  part  135 
operators  could  use,  but  would  impose 
limits  on  some  part  91  fractional 
operations  that  can  currently  use  any 
suitable  airport  runway.  Under  the  final 
rule,  only  eligible  on-demand  operators 
under  part  135  would  be  able  to  take 
advantage  of  reduced  runway 
requirements  and  only  under  certain 
conditions.  The  changes  to  the 
performance  rules  will  restrict  some 
fractional  ownership  operations,  which 
currently  have  no  regulatory  limits.  The 
FAA  cannot  estimate  the  number  of 
airports  or  operations  that  would  be 
affected,  as  performance  planning 
incorporates  many  variables  and, 
because  of  the  on-demand  nature  of 
these  operations. 

FAA  Oversight  and  Staffing 

Professional  Airways  System 
Specialists  (PASS)  is  concerned  that  the 
proposed  rule  would  not  require  the 
necessary  oversight  and  surveillance  by 
FAA  safety  inspectors  to  ensure  the 
level  of  safety  desired.  The  management 
specifications,  training  manual  and 
program  managers  operating  manual 
need  to  be  clear  and  approved  by  the 
Administrator  so  there  is  little 
controversy  on  what  the  program 
mai  agers,  flightcrews,  maintenance 
personnel  and  fractional  owners  are 
required  to  do  to  ensure  compliance 
with  the  regulations.  Similarly,  Style 
Air  comments  that  the  FAA  cvurently 
does  not  have  sufficient  staff  to  service 
part  135  operators  efficiently.  This 
commenter  believes  that  the  addition  of 
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trained  inspectors  should  be  addressed 
before  any  implementation  of  new 
regulations,  and  that  specific  procedures 
for  FAA  oversight  and  enforcement 
should  be  provided  in  the  new 
regulations.  An  FAA  inspector 
expresses  concern  over  "how  the  field 
inspection  will  make  a  determination  as 
to  the  type  of  operator  he/she  is 
conducting  a  surveillance  on  *  *  *" 

FAA  Response:  The  FAA  agrees  that 
the  success  of  these  regulations  is 
dependent  on  the  quality  of  the 
oversight  and  surveillance  provided  by 
FAA  inspectors  and  local  Flight 
Standards  District  Offices  [FSDO's). 
Therefore  the  FAA  has  established  an 
implementation  team  that  is  developing 
standards  and  guidance  for  the  use  of 
both  Headquarters  and  field  personnel 
who  will  be  responsible  for  reviewing 
fractional  ownership  programs  policies 
and  procedures,  approving  training 
programs,  and  issuing  management 
specifications.  The  implementation 
team  has  reviewed  staffing  levels  and 
qualification  standards  for  aviation 
safety  inspectors  and  made 
recommendations  to  ensure  that 
inspectors  have  the  necessary 
knowledge,  skills,  and  abilities  to 
oversee  fi-actional  ownership  programs. 
The  implementation  team  is  working 
with  PASS  on  assessing  these  staffing 
needs.  In  addition,  the  team  is  drafting 
specific  guidance  for  field  offices  and 
inspectors  to  provide  instructions  and 
criteria  for  conducting  the  reviews  and 
approvals  required  before  fractional 
ownership  programs  may  operate  under 
subpart  K.  The  level  of  oversight  and 
surveillance  and  inspection  activities 
provided  to  specific  companies  will  be 
appropriate  to  the  size  and  complexity 
of  the  operations  being  conducted  and 
will  be  comparable  to  that  provided  to 
part  135  on-demand  operations.  The 
FAA  believes  that  these  implementation 
plans  and  products  fully  address  the 
concerns  expressed  by  the  commenters. 

Owner-Piloted  Multiple-Owner  Aircraft 
(See  also  §91.1001) 

Several  comments  focus  on  how  the 
rule  would  affect  co-ownership 
arrangements  of  aircraft  by  pilots,  and 
owner/pilot  operation  of  aircraft. 

Four  conmienters  (Aircraft  Owners 
and  Pilots  Association  (AOPA),  GAMA, 
Lawyer  Pilots  Bar  Assoc,  and  NAT  A), 
state  that  the  rule  or  the  preamble 
should  clearly  distinguish  between  the 
multiple  owner/pilot  and  similar 
arrangements  that  would  continue  to  be 
regulated  under  the  existing  part  91  and 
those  arrangements  that  would  be 
considered  fi-actional  ownership 
programs  and  be  regulated  under  the 
proposed  subpart  K. 


NBAA  states  that  the  FAA  should 
account  for  aircraft  ownership 
mechanisms  other  than  fractional 
ownership  programs  in  the  final  rule. 
NBAA  believes  that  any  programs  that 
do  not  precisely  fall  within  the 
definition  of  fi-actional  ownership 
should  be  subject  to  regulations  other 
than  subpart  K.  An  example  would  be 
a  company  that  provides  aircraft 
management  services  for  aircraft  that  are 
flown  solely  by  the  owner.  NBAA  is 
concerned  that  the  qualifications  under 
§  91.1001(b)  would  inadvertently 
require  owner-flown  shared  aircraft 
programs  that  use  a  management 
company  to  schedule  aircraft  among 
owners  to  comply  with  subpart  K,  when 
they  would  be  better  addressed  as  flying 
clubs.  NBAA  provides  regulatory 
changes  that  would  further  clarify  the 
types  of  operations  subject  to  subpart  K 
and  prevent  the  inadvertent  application 
of  this  regulation  on  other  ownership 
and  service  options  such  as  flying  clubs, 
joint  ownerships,  time-shares  and 
traditional  aircraft  management. 

Another  commenter,  the  Small 
Aircraft  Manufacturers  Association 
(SAMA),  notes  that  the  proposed 
subpart  K  defines  a  fractional  ownership 
program  in  a  way  that  would  include 
owner-pilot  shared  ownership  programs 
in  which  the  program  manager  does  not 
offer  or  provide  tihe  fUghtcrews. 
According  to  the  commenter,  owner- 
pilot  sheu-ed  ownership  programs  that 
would  technically  meet  the  proposed 
definition  of  a  fractional  ownership 
program  under  §  91.1001(b)  did  not 
exist  when  the  FOARC  made  its 
recommendations  to  FAA  in  early  2000. 
The  FOARC  did  not  hypothesize  their 
formation  and  therefore  did  not 
consider  their  appropriate  regulation. 
These  owner-pilot  shared  ownership 
programs  have  since  been  established, 
generally  providing  piston-powered 
single  engine  airplanes,  and  currently 
are  appropriately  regulated  under  part 
91,  without  reference  to  subpart  F.  It 
appears  that  neither  the  FOARC  nor  the 
FAA  intended  to  regulate  these 
programs  under  subpart  K.  According  to 
the  commenter,  these  programs  are 
similar  to  flying  clubs,  partnerships  and 
management  services  arrangements,  but 
do  not  exactly  match  any  of  these 
traditional  forms  of  shared  aircraft 
ownership.  ' 

The  goal  of  this  commenter's 
proposed  amendment  is  to  avoid 
changing  the  regulation  of  owner-pilot 
shared  ownership  programs  that  are 
permissible  today  under  part  91. 
Because  these  programs  provide  safety 
benefits,  the  FAA  should  facilitate  the 
emergence  of  these  forms  of  small 
aircraft  ownership  and  operation  by 


clearly  describing  In  the  rule  and  in 
related  guidance  materials  activities 
under  such  programs.  This  commenter 
suggests  specific  final  rule  preamble 
language  that  wonld  clarify  that  the 
intent  of  the  rule  is  not  to  cover  the 
types  of  operations  described  by  the 
commenter.  In  contrast.  The  New  Avex, 
Inc.,  (AVEX)  states  that  the  proposal  is 
short  sighted  because  it  excludes  the 
opportunity  for  individuals  to  share 
ownership  of  light,  single-engine 
turboprops. 

Similarly,  NATA  and  Bombardier 
Business  Jet  Solutions,  Inc.,  (Flexjet) 
understand  that  6ome  systems  of  aircraft 
ownership  and  use  have  been  created, 
or  soon  will  be  created,  that  involve 
.only  owners  that  intend  to  act  as  the 
pilot  during  the  owner's  use  of  the 
aircraft.  Some  of  these  programs  may 
include  elements  commonly  found  in 
fractional  ownership  programs,  such  as 
multiple  owners  of  an  individual 
aircraft,  a  single  aircraft  manager,  and  a 
dry-lease  pool  of  multiple  aircraft. 
Although  these  programs  may 
technically  fit  the  applicability 
requirements  of  subpart  K,  these 
commenters  do  not  believe  that  such 
programs  should  be  subject  to  subpart 
K.  According  to  the  commenters,  a 
program  that  consists  solely  of  owners 
that  will  always  be  the  pilots  when  they 
use  their  aircraft  is  likely  to  appeal  to  a 
far  different  owner  than  would  the 
fractional  ownership  programs  that  were 
the  focus  of  FOARC's  and  FAA's  review. 
Such  a  program  does  not  require  the 
enhanced  provisions  of  subpart  K  and 
would  more  appropriately  be  regulated 
under  existing  regulations. 

SAMA,  NATA  and  Flexjet  believe  that 
the  fundamental  difference  between  a 
pilot-owner  program  and  fi-actional 
programs  as  envisioned  by  subpart  K  is 
that  the  program  manager  in  a  pilot- 
owner,  program  is  not  responsible  for    ' 
providing  any  pilots.  One  of  these 
commenters  recommends  excluding 
exclusively  pilot-owner  programs  fi-om 
subpart  K  by  revising  the  definition  of 
firactional  ownership  program 
management  services  in  proposed 
§  91.1001(b)(7).  Under  this 
recommended  definition,  subpart  K 
would  apply  if  the  manager  provided 
even  a  single  pilot  to  any  aircraft  owner. 
However,  if  one  of  the  owners  served  as 
the  pilot  in  all  program  operations,  the 
program  would  not  be  subject  to  subpart 
K.  Another  commenter  recommends 
amending  §  91.1001(b)(7)  to  include 
"the  offering  or  provision  of  flight 
crews"  as  well  as  providing  related 
guidance  material  that  would  apply 
subpart  K  only  to  shared  ownership 
programs  where  the  program  manager 
offers  or  provides  the  flight  crew. 
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Similarly,  AOPA  states  that,  while 
there  is  a  presiunption  that  subpart  K 
operations  include  or  require  a 
professional  flight  crew  provided  by  the 
program  manager,  this  is  not  specifically 
stated  in  the  regulation.  Therefore, 
AOPA  proposes  that  a  sixth  criteria  be 
added  under  §  91.1001(b)(1)  to  state  the 
requirement  that  professional  flight 
crew  services  must  be  provided  by  the 
program  manager.  In  support  of  this 
sixth  criteria,  AOPA  also  proposes  that 
§  91.1001(b)(7)  be  further  defined  to 
include  a  provision  for  a  professional 
flight  crew.  AOPA  believes  that  the 
development  of  subpart  K  did  not 
envision  or  intend  to  regulate  smaller 
piston  powered  single-  and  multi-engine 
aircraft  that  otherwise  meet  the  five 
criteria  of  §  91.1001,  but  do  not  use 
professional  program  pilots  and  that 
providing  a  flight  crew  is  an  important 
distinction  between  a  multiple  aircraft 
ownership  arrangement  versus  a 
fractional  ownership  program. 

The  Lawyer  Pilots  Bar  Association 
states  that  the  NPRM  clearly  intends  to 
apply  to  fractional  programs  in  which 
paid  professional  crews  are  employed  to 
fly  the  aircraft.  This  Association  says 
that  the  NPRM  was  not  intended  to 
apply  to  limited  co-ownership 
arrangements  of  small  aircraft  that  do 
not  involve  a  management  company  and 
in  which  one  or  more  of  the  co-owners 
are  commercial-pilots  and  provide  the 
piloting.  According  to  this  commenter, 
the  rule  is  not  clear  whether  pilots  may 
participate  as  owners-pilots  in  subpart  K 
'fractional  programs  without  being 
subject  to  the  increased  crew 
requirements  while  they  are  piloting 
their  co-owned  aircraftfor  their  own 
personal  and  business  transportation. 
The  commenter  urges  the  FAA  to  make 
the  final  rules  of  subpart  K  clear  so  that 
a  pilot  co-owner  may  participate  in  a 
fractional  ownership  program  without 
having  to  meet  the  additional  crew 
requirements.  ^ 

Eclipse  Aviation  mentions  that 
proposed  subpart  K  sets  forth  very 
specific  crew  pairing,  experience,  flight, 
duty  and  rest  time  requirements,  and 
that  for  the  owner-pilot,  many  of  whom 
will  be  qualified  to  conduct  single-pilot 
operations,  the  crew  pairing 
requirements  of  proposed  §91.1055  are 
unnecessary.  Further,  for  the  single- 
pilot  operator,  or  one  who  chooses  to 
utilize  a  second  in  command  (SIC), 
either  by  insiuance  or  regulatory 
necessi^,  or  simply  for  the  sake  of 
added  safety,  the  experience,  training 
and  testing,  proficiency,  flight,  duty, 
and  rest  time  provisions  of  proposed 
§§91.1053,  91.1057,  91.1059,  91.1063, 
91.1065,  91.1069,  91.1081,  and  other 
related  sections  are  overly  burdensome. 


Clearly,  thesti  safety  provisions  are 
appropriate  Jbr  true  fractional  program 
operations.  Itie  traditional  experience, 
training,  testiig,  proficiency,  flight,  duty 
and  rest  time  provisions,  as  well  as  the 
other  safety  related  provisions  of  part  91 
are  sufficientjfor  owner-operated 
personal  or  business  flights. 

FAA  Response:  The  FAA  agrees  that 
the  proposed  applicability  section  and 
definitions  dp  not  adequately  delineate 
fractional  ovwiership  programs  intended 
to  be  covered  by  subpart  K  from  other 
shared  aircraft  programs  or  aircraft 
management  programs  conducted  under 
part  91.  The*  include  operations  such 
as  traditional  management  companies 
providing  seifvices  to  aircraft  owners 
absent  the  drt  lease  exchange  provision 
of  subpart  K;  joint  ownership,  time- 
share,  or  inte  rchange  operations  under 
§  91.501;  flyiig  clubs;  or  other  shared 
aircraft  owne  rship  options.  Each  shared 
ownership  ai  rangement  should  be 
reviewed  on  i  case  by  case  basis  to 
determine  thfe  appropriate  regulatory 
requirements . 

The  FAA  h  as  amended  §  91.1001  to 
more  clearly  define  the  elements  of 
fractional  owinership  programs  and  the 
aviation  services  provided  under  those 
programs.  Til  is  includes  the  provision, 
furnishing,  o  •  contracting  of  crews  and 
the  training  i  nd  qualification  of  crews 
and  other  pei  sonnel,  as  suggested  by 
some  of  the  c  ommenters. 

The  FAA  c  isagrees  with  comments 
that  a  pilot  o  >-owner  should  be  allowed 
to  participatt  in  a  fractional  ownership 
program  witl  lOut  having  to  meet  the 
additional  cr  jw  requirements.  A 
fractional  ovt  ner  who  desires  to  act  aa  a 
flight  crewm  jmber  on  a  program  flight 
may  do  so  or  ly  if  the  owner  meets  the 
pilot  experie  ice  and  qualification 
requirement^  of  subpart  K  and  is 
designated  as  a  crewmember  for  that 
flight.  These  pilot  requirements  are 
necessary  toniaintain  the  safety  and 
integrity  of  tke  fractional  ownership 
programs  ani  protect  the  property 
interests  of  all  owners  in  the  program. 

Some  of  thje  commenters  on  this  issue 
address  a  sitnation  in  a  shared  aircraft 
arrangement  twhere  the  owners  do  pilot 
their  own  aincraft  and  may  use 
management!  services  for  scheduling  and 
maintaining  the  aircreift  or  providing 
occasional  pilot  services  such  as  flight 
instruction,  'these  types  of  programs 
might  more  appropriately  fit  the 
definition  ofia  flying  club  or  other 
ownership  option  not  subject  to  this 
rule.  Likewii  e,  traditional  management 
companies  a  id  other  management 
arrangement  i  may  not  meet  all  of  the 
definitional  dements  of  a  fractional 
program  unc  er  subpart  K,  i.e.,  dry  lease 
aircraft  exch  mge  arrangement, 


provision  of  pilots  and  other 
crewmembers,  etc.,  and  therefore  woidd 
not  be  subject  to  regulation  under 
subpart  K. 

The  FAA  recognizes  that  some 
entities  have  marketed  or  otherwise 
referred  to  thegiselves  as  "fractional 
ownership"  programs  prior  to  this 
rulemaking,  but  do  not  meet  all  of  the 
elements  of  the  new  regulatory 
definition.  The  FAA  recommends  that 
such  programs  discontinue  the  use  of 
the  term  "fractional  ownership"  to 
avoid  confusion. 

Runway  Length  Required  for  Landing 
(§§  91.1037  and  135.385) 

GAMA,  NATA,  Flexjet  and  an 
individual  support, the  proposed  rule 
changes,  stating  that  they  would  not 
reduce  the  margin  of  safety  for 
operations  of  fractionally  owned  aircraft 
under  part  91  or  operations  under  part 
135.  The  proposed  runway  length 
requirements  provide  an  adequate 
margin  of  safety  for  the  reasons  stated  in 
the  NPRM. 

Spirit  Aviation  and  NATA  support 
the  change  from  requiring  the  airplane 
to  be  capable  of  landing  within  60 
percent  of  the  available  runway  length 
to  85  percent  of  the  available  nmway 
length  because  of  the  advancements  in 
technology.  Spirit  Aviation  states  that 
§  135.385  was  promulgated  before  the 
development  of  pavement  standards  at 
airports  and  landing  strips.  In  addition, 
the  development  of  edrcraft  braking  and 
other  performance  systems  have  made 
the  60  percent  factored  landing  distance 
requirement  antiquated  and 
unnecessary.  As  reasons  to  change  the 
requirement  from  60  to  85  percent, 
NATA  also  mentions  improvements  in 
brake  certification,  changes  in  the 
method  of  calculating  Aircraft  Flight 
Manual  (AFM)  landing  distances,  and 
changes  in  landing  distance  information 
for  different  runway  conditions 
contained  in  the  AFM. 

Spirit  Aviation  and  NATA  also  state 
that  the  proposed  changes  to  §  135.385 
would  enable  part  135  operators  to 
better  compete  with  part  91  operators. 
Spirit  Aviation,  a  part  135  operator, 
comments  that  the  proposed  changes 
would  enable  it  to  more  effectively  serve 
its  clientele,  as  well  as  compete  fairly 
with  part  91  competitors.  This  operator 
argues  that  the  experience  of  its  pilots, 
as  well  as  the  quality  of  its  training  is 
equal  if  not  superior  to  that  of  the 
corporate  aviation  community.  Spirit 
Aviation  claims  that  all  aviation  safety 
data  covering  the  previous  decade  show 
that  accident  rates  imder  part  91  and 
part  135  have  been  nearly  identical. 

NATA,  a  FOARC  member,  (as  well  as 
Flexjet)  supports  the  justification 
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provided  in  the  preamble  for  the 
proposed  change  in  runway  length.  This 
commenter  states  that  the  proposed  85 
percent  runway  length  dispatch  rule 
provides  a  comfortable  safety  margin  for 
91  subpart  K  operations  and  much 
needed  relief  from  a  redundant  and 
unnecessary  restriction  for  eligible  part 
135  on-demand  operators. 

NBAA  and  New  World  Jet 
Corporation  (NWJ)  support  the  85 
percent  margin,  but  only  under  certain 
conditions.  NBAA,  a  FOARC  member, 
supports  the  proposal  as  an  available 
planning  option  only  under  optimum 
conditions  for  both  fractional  aircraft 
ownership  operations  and  for  qualified 
commercial  on-demand  operations 
conducted  under  part  135. 

NWJ  notes  that  daylight  operations, 
an  experienced  crew,  and  glide  slope 
guidance  on  the  landing  runway  are 
examples  of  conditions  meriting  the  85 
percent  rimway  margin.  To  maintain  an 
even  playing  field  and  level -of  risk, 
specific  guidance  should  be  provided  to 
the  FSDO  Inspectors  on  how  to  qualify 
operators  according  to  these  conditions. 
This  commenter  believes  that  without 
such  conditions  some  operators  may  be 
too  aggressive  when  applying  this  rule. 

The  Teamsters  quote  from  the  NPRM, 
"Aviation  safety  data  indicate  that  the 
landing  accident  rates  under  part  91  and 
part  135  during  the  previous  twelve- 
year  period  were  nearly  identical."  The 
commenter  asserts  that  the  NPRM  in 
effect  provides  no  justification  for 
changing  the  60  percent  rule,  arguing 
that  the  quoted  data,  if  true,  argues  more 
for  the  safety  record  of  part  91  operators 
them  of  part  135  operators. 

One  commenter  states  that  the 
FOARC's  proposed  change  to  nmway 
length  does  not  respect  the  existing 
industry  best  practices  regarding  the  use 
of  thrust  reversers.  An  Aircraft  Flight 
Manual  (AFM)  typically  determines 
landing  distance  without  the  use  of 
thrust  reversers.  An  operator  under 
current  part  91,  attempting  to  meet 
minimum  compliance,  could  land 
within  85  percent  of  the  effective 
runway  without  thrust  reversers 
installed  or  with  the  thrust  reversers 
deferred  in  accordance  with  an  MEL. 
But  this  would  not  be  in  accordance 
with  the  best  practices  of  the  ft'actional 
program  industry.  According  to  the 
commenter,  a  reputable  ft'actional 
program  operator  would  never  think  of 
dispatching  a  pilot  into  a  runway  with 
only  a  15  percent  margin  of  error 
without  operable  thrust  reversers. 
However,  the  proposed  rule  would 
allow  this  under  subpart  K  of  part  91 
and  under  part  135.  The  commenter 
states  that  several  on  demand  air  taxi 
operators  that  do  not  have  thrust 


reversers  installed  might  require  pilots 
to  land  at  the  minimum  allowed  by 
regulation.  If  air  taxi  operators'want  to 
land  on  such  runways,  this  commenter 
suggests  that  they  have  the  aircraft 
manufacturers  include  reverse  thrust  in 
the  AFM  landing  data  as  long  as  such 
data  can  comply  with  the  provisions  in 
14  CFR  25.125.  These  provisions  state 
that  aircraft  manufacturers  may  use 
reverse  thrust  to  calculate  landing  data 
if  "[reverse  thrust]  is  safe  and  reliable; 
is  used  so  that  consistent  results  can  be 
expected  in  service;  and  is  such  that 
exceptional  skill  is  not  required  to 
control  the  airplane." 

The  commenter  also  offers  the 
following  example:  "*  *  *  when  I  land 
at  KHXD  I  can  typically  stop  the  Cessna 
Citation  Excel  I  fly  in  2400  feet  using 
reverse  thrust.  The  AFM  data  indicates 
that  the  landing  distance  should  have 
been  3090  feet."  The  commenter 
attributes  the  difference  to  the  use  of 
reverse  thrust  because  he  duplicated  all 
other  conditions  that  the  AFM  specifies. 

Two  neighborhood  associations, 
EHANAC  and  Friends  of  Sunset  Park 
Neighborhood  Assoc,  submitted 
comments  stating  that  they  oppose  the 
proposed  85  percent  rule  for  part  135 
operations  because  they  believe  it  will 
create  a  grave  safety  hazard  at  East 
Hampton  Airport,  which  does  not  have 
runway  safety  areas. 

Simileur  concerns  were  raised  by  other 
commenters.  North  Westdale 
Neighborhood  Association  and  Santa 
Monica  Airport  worried  about  the 
impact  of  increased  traffic  at  the  Santa 
Monica  airport  and  other  similar  small 
airports  if  the  proposed  changes  to  part 
135  are  imposed.  These  commenters 
state  that  the  reduction  of  the  landing 
runway  length  required  under  the  60 
percent  nmway  rule  will  increase  access 
by  part  135  business  aircraft  to 
thousands  of  additional  airports  and 
increase  the  weight/size  capacity  of 
existing  aircraft  at  many  general 
aviation  airports. 

One  commenter  states  that  the 
proposed  85  percent  rule  would  carry  a 
great  risk  because  it  would  allow  large 
lets  to  land  at  airports  where  homes  and 
businesses,  including  gas  stations,  are 
only  100  feet  fi-om  the  runway.  Another 
commenter  states  that  this  broad  change 
in  the  regulation  is  being  proposed 
without  considering  the  environmental 
impact  or  the  opinions  of  the  general 
public.  For  example,  Santa  Monica 
Airport  (SMO)  has  a  runway  with  no 
safety  areas  and  the  nmway  is  no  more 
than  5,000  feet  long.  Under  the 
proposed  change,  larger  jets  requiring 
more  runway  length  will  now  be 
allowed  to  land.  Even  though  the  airport 
has  noise  restrictions,  any  jets  that  meet 


the  noise  abatement  requirements  will 
be  allowed  to  fly  over  nearby  homes  and 
businesses,  stretching  the  parameters  of 
safety  to  the  limit. 

PASS,  an  EJA  pilot,  and  an  individual 
mention  the  existence  of  several 
overruns  while  using  a  60  percent 
margin  as  a  reason  to  oppose  the  change 
to  an  85  percent  margin.  One  individual 
commenter  states  that  currently  several 
ft^ctional  operators  utilize  part  135 
landing  requirements  (60  percent).  To 
the  best  of  this  commenter's  knowledge, 
each  of  the  fractional  operators  and 
many  part  135  operators  have  had 
overrun  incidents  utilizing  the  current 
60  percent  rule.  Based  upon  this  history, 
the  commenter  does  not  believe  it  is 
wise  to  further  reduce  the  safety 
margins  for  required  runway  lengths. 

An  EJA  pilot  states  that  regardless  of 
FOARC's  assimiptions  of  pilot 
techniques  and  brake  wear,  there  are 
pilots  who  fly  the  airplane  at  speeds 
above  Vref  (which  is  the  designated 
landing  approach  speed)  across  the 
landing  threshold  with  worn  brakes. 
This  causes  a  dramatic  increase  in 
landing  distances,  well  beyond  that 
recommended  by  the  FOARC.  The 
commenter  concludes  that  there  is  not 
enough  safety  margin  available  using 
the  85  percent  rule  and  recommends 
that  the  60  percent  rule  be  applied  to 
ft^ctional  operators. 

A  pilot  states  that  while  he  can  fully 
appreciate  the  evidence  presented  by 
the  FOARC  committee  for  changing  the 
"60  percent  rule"  to  85  percent,  he  has 
serious  reservations  about  allowing  a 
reduction  below  85  percent  as  proposed 
§§  135.23(r)  and  135.385(g)  would 
allow.  The  conunenter  believes  that 
even  with  the  stipulated  Destination 
Airport  Analysis  procedures,  the  human 
factor  for  error  will  remain  and  is  not 
quantifiable.  Recent  part  121  accidents 
show  that  landing  accidents  still  happen 
under  what  is  supposed  to  be  more 
stringent  regulations.  The  conunenter 
states,  "Let's  not  deny  our  passengers, 
whether  he/she  is  a  charter  customer  or 
fractional  owner,  the  extra  margin  of 
safety  that  15  percent  affords." 

Executive  Jet  Aviation,  Inc.,  (EJA) 
states  that  the  proposed  rule  needs  to  be 
clarified  to  ensiu«  that  while  the 
Destination  Airport  Analysis  program 
contained  in  the  operations  manual 
must  be  approved,  the  operations 
manual  itself  does  not  require  approval 
in  that  it  is  an  accepted  docimient. 
Additionally,  EJA  states  that  the  method 
of  approval  (operations  specifications) 
shoiUd  be  indicated. 

Kaiser  Air,  Inc.  suggests  that  §  135.385 
(f)  (1)  and  (2)  be  amended  to  use 
consistent  terminology  (for  example, . 
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"still  air"  vs.  "probable  wind"  and 
"most  favorable"  vs.  "most  suitable.") 

FAA  Response:  The  FAA  has  studied 
the  discussion  in  the  NPRM  preamble, 
the  comments  received  on  proposed 
§  91.1037  and  the  proposed  changes  to 
§  135.385,  the  background  of  the  runway 
limitations  for  various  types  of 
operations,  and  the  relationship 
between  the  performance  rules  in  the 
certification  standards  and  the  landing 
aijd  takeoff  requirements  in  the 
operating  rules.  Based  on  this  review, 
the  FAA  has  decided  to  modify  the 
proposed  85  percent  requirement  and  to 
withdraw  the  proposal  to  allow  a  higher 
takeoff  weight  than  would  be  permitted 


under  the  85  percent  standard  if  the 
operator  preplres  an  approved 
Destinaticm  Airport  Analysis. 

The  FAA  has  determined  that  the 
arguments  presented  in  the  NPRM 
preamble  for  leducing  the  current  part 
1 35  safety  mai-gins  indicate  a 
misconceptio  i  regarding  the  basis  and 
evolution  of  t  le  current  landing 
distance  requ:  rements.  The  landing 
distance  marg  in  requirements  contained 
in  the  operatii  ig  rules  applicable  to  large 
transport  cate  ;ory  airplanes  are 
intended  to  ta  ce  into  account  those 
items  that  are  not  included  or  are  not 
fully  addresse  d  in  the  part  25  airplane 
type  certificat  on  landing  distance 


Steady-state  variables 


Runway  slope 
Temperature  .. 


Runway    surface    condition    (dry, 

wet,  icy,  texture). 
Brake/tire  condition 


Speed  additives 
Crosswinds  


Non  steady-state  variab  es 


Wind  gusts/turbulence 
Flight  path  deviations  . 


Although  this  is  not  intended  to  be  an 
exhaustive  list  of  variables  to  be 
considered,  any  program  to  reduce  the 
current  landing  distance  margiiis,  for 
example,  through  the  use  of  a 
Destination  Airport  Analysis,  should 
address  at  least  these  items,  and  should 
be  substantiated  by  actual  operational 
landing  data. 

No  evidence  exists  to  show  that  the 
current  landing  distance  margin 
required  by  §  135.385  was  established  to 
compensate  for  deficiencies  in 
predicting  landing  performance  in  the 
1930's  and  1940's  that  have  since  been 
rectified.  One  of  the  primary  difficulties 
in  establishing  a  safe  landing  distance 
margin,  both  now  and  at  the  time  the 
landing  distance  limitations  were 
originally  developed,  is  that  it  depends 
on  forecasting  the  landing  conditions  at 
the  time  of  dispatch.  The  landing 
conditions  must  be  forecast  at  the  time 
of  dispatch  because  the  landing  distance 
limitation  is  applied  as  a  limitation  on 
the  allowable  takeoff  weight  at  the  time 
of  dispatch  such  that  a  sale  landing  can 
be  made  at  either  the  destination  or 
alternate  airport.  Safety  margins  are 
necessary  to  allow  for  differences 
between  the  conditions  forecast  at  the 
time  of  dispatch  and  the  conditions 
existing  at  the  time  of  landing. 

In  addition,  since  the  actual  landing 
distance  achieved  depends  on  pilot 
technique  and  environmental 


requirements  used  to  determine  the 
landing  distances  provided  in  Airplane 
Flight  Manuals.  These  factors  include 
steady-state  variables  that  are  not 
required  to  be  taken  into  account  in  the 
landing  distances  determined  under 
part  25,  differences  in  operational 
procediu%s  and  techniques  used  in 
actual  operations  from  those  used  in 
determining  the  part  25  landing 
distances,  non  steady-state  variables, 
and  differences  in  the  conditions 
forecast  at  dispatch  and  those  existing  at 
the  time  of  landing.  Examples  of  each  of 
these  categories  include: 


Actual  operations  vs.  flight  test 


Flare  technique 


Time  to  activate  deceleration  de- 
vices. 
Flight  path  angle 


Rate  of  descent  at  touchdown 


Approach/touchdown  speed 
Height  at  threshold 
Speed  control. 


Actual  vs.  forecast  conditions 


Runway    or    direction    (affecting 

slope). 
Airplane  weight. 

Approach  speed. 

Environmental  conditions  (for  ex- 
ample, temperature,  wind,  pres- 
sure altitude). 

Engine  failure. 


conditions  (fo  •  example,  crosswinds, 
gusts),  the  saf(  ty  margins  must  allow  for 
variations  in  t  lese  parameters.  Lastly, 
the  procedure  i  and  techniques  used  in 
flight  tests  of  transport  category 
airplanes  to  dfetermine  AFM  landing 
distances  diff(  r  from  those  used 
operationally  notwithstanding  the 
requirement  ii  i  §  25.101(f)  that  states 
that  "changes  in  the  airplane's 
configuration^ speed,  power,  and  thrust, 
must  be  made  in  accordance  with 
procedures  esiablished*   *  *  for 
operation  in  service").  The  flight  tests  to 
determine  landing  distances  under 
§  25.125  are  generally  treated  as 
demonstrations  of  the  maximum 
performance  (I.e.,  minimvmi  landing 
distance)  that  pan  possibly  be  obtained 
within  the  constraints  of  the 
certification  requirements.  Especially 
for  large  transport  category  airplanes, 
but  also  for  miny  smaller  transport 
category  airplanes,  the  landing  distance 
safety  margins  required  by  parts  121  and 
135  are  relied  [upon  to  provide  realistic 
landing  distailces  for  use  in  the 
operating  environment. 

FAA  policyjdoes  not  permit 
consideration  jof  the  effect  of  thrust 
reverse  in  caloulating  landing  disteuices. 
Part  25  allows  means  other  than  wheel 
brakes  to  be  taken  into  account  if  that 
means  is  safe  tnd  reliable,  is  used  so 
that  consisten  results  can  be  expected 
in  service,  an<  is  such  that  exceptional 


skill  is  not  required  to  control  the 
airplane.  Nevertheless,  the  FAA  has  not 
found  thrust  reversers  reliable  enough  to 
allow  landing  distances  to  be  based  on 
their  use.  This  policy  provides  some 
additional  safety  margin  for  airplanes 
with  reversers  that  are  operable  and 
used  in  combination  with  (not  in  lieu 
of)  maximum  braking  from  wheel  brakes 
and  spoilers.  If  the  FAA  were  to  allow 
the  use  of  reverse  thrust  as  a  condition 
for  using,  for  example,  an  85  percent 
factor  for  calculating  landing  distances, 
the  result  would  be  to  assign  an 
arbitrary  performance  capability  to 
reverse  thrust,  which  may  or  may  not  be 
met  by  different  airplane/engine/reverse 
thrust  combinations.  Also,  it  would  be 
inconsistent  with  the  treatment  of 
reverse  thrust  by  the  FAA  for  airplane 
type  certification  purposes,  which  has 
not  allowed  landing  distances  to  be 
based  on  the  use  of  reverse  thrust. 

In  regard  to  the  NPRM  discussion  of 
improved  airplane  certification 
guidelines,  many  of  the  guidelines 
referenced  as  improvements  either  date 
back  to  the  era  when  the  60  percent  rule 
was  implemented  or  were  put  in  place 
to  limit  the  use  of  potentially  hazardous 
flight  test  techniques  to  demonstrate 
short  landing  distances.  For  example, 
the  limitations  on  approach  angles  and 
touchdown  rates  of  descent  were 
instituted  in  response  to  the  steep 
approaches  and  hard  landings  used  to 
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obtain  shorter  landing  distances. 
Although  that  type  of  flight  test 
demonstration  of  maximum 
performance  is  no  longer  considered 
acceptable,  the  methods  of  determining 
the  resulting  landing  distance 
pareuneters  used  to  calculate  the  AFM 
landing  distances  still  result  in  the  same 
distances  as  had  been  obtained  with  that 
type  of  demonstration.  Therefore, 
although  the  risk  in  flight  testing  has 
been  reduced  and  any  further 
deterioration  in  safety  margin 
prevented,  landing  distances  atypical  of 
actual  operations  are  still  being 
achieved  imder  part  25.  This  holds  true 


for  all  part  25  airplanes,  independent  of 
size  or  intended  type  of  operation. 
The  claim  that  improvements  in 
certification  guidelines  have  reduced 
the  need  for  the  current  part  135  (or  part 
121)  safety  margin  is  incorrect.  The 
current  certification  guidelines  for 
transport  category  airplanes  were 
established  assuming  the  use  of  the  60 
percent  rule,  which  ensures  a  margin  of 
safety  consistent  with  the  number  of 
variables  and  the  degree  of  variation 
that  might  occur  in  actual  operations. 
For  example,  in  certification  of  one  large 
transport  category  airplane,  data  showed 
that  the  safety  margin  would  only  allow 
for  either  a  rate  of  sink  atlouchdown  of 


no  less  than  3  ft/ sec,  a  ghdeslope  of  no 
less  than  2  degrees,  or  a  speed  no  more 
than  about  10  percent  hi^er  than  the 
designated  approach  speed.  In  this  case, 
the  60  percent  margin  woidd  be  entirely 
used  up  for  a  rate  of  descent  at 
touchdown  of  4  ft/sec,  a  glideslope  of 
2.5  degrees,  and  an  approach  speed  5 
knots  higher  than  the  no  wind  approach 
speed,  all  of  which  may  be  reasonably 
expected  to  occur  in  operational 
landings. 

A  table  similar  to  that  shown  in  th? 
NPRM,  but  highlighting  issues  that  may 
result  in  longer  landing  distances, 
illustrates  the  necessity  of  an  adequate 
operational  safety  margin: 


Certification  criteria 


3.5  degree  glideslope  angle 

8  ft/sec  touchdown  rate  of  descent 


Assumes  all  approach  speed  additives  bled  off 
before  reaching  the  50  foot  height. 


Operational  consideration 

2.5  to  3  degrees  typical  

2  to  4  ft/sec  typical 

5  to  10  knots  exceedances  not  urKonfimon  .... 

Longer  flare  distance  ("floaf ') 

Less  than  full  braking  effort  

Delays  in  obtaining  full  braking  configuration  .. 

Higher  temperatures  not  accounted  for  (tem- 
perature accountability  not  required). 

Downhill  runway  slope  not  accounted  for  (run- 
way slope  accountability  not  required. 

Icy,  slippery,  or  contaminated  runway  surface 

Airplane  heavier  at  time  of  landing  than  pre- 
dicted at  time  of  dispatch. 

Airplane  higher  than  50  feet  over  the  thresh- 
old. 

Airport  pressure  attitude  higher  than  predkled 
at  time  of  dispatch. 


Effect  on  safety  margin 


Actual  landing  distance  will  be 

calculated  landing  distance. 
Actual  landing  distance  will  be 

calculated  landing  distance. 
Actual  landing  distance  will  be 

calculated  landing  distance. 
Actual  landing  distance  will  t>e 

calculated  landing  distance. 
Actual  landing  distance  will  be 

calculated  landing  distance. 
Actual  landing  distance  will  be 

calculated  landing  distance. 
Actual  landing  distance  will  be 

calculated  landing  distance. 
Actual  landing  distance  will  be 

calculated  distarK;e. distance 
Actual  fanding  distance  will  be 

calculated  distance. 
Actual  landing  distance  will  be 

calculated  distance. 
Actual  landing  distance  will  be 

calculated  distance. 
Actual  landing  distance  will  be 

calculated  distance. 


kxiger  than 

longer  than 

longer  than 

longer  than 

longer  tfian 

longer  ttian 

longer  ttian 

k)nger  tfian 

k}nger  than 

longer  than 

kKiger  tfian 

longer  than 


The  NPRM  preamble  states  that  if  the 
60  percent  requirement  were  necessary 
for  part  91  operations,  business  jets 
operated  under  part  91  should  have  a 
higher  rate  of  runway  overshoot  events 
than  on-demand  operators  have  under 
part  135.  The  preamble  states  that  such 
a  difference  has  not  been  observed,  and 
that  landing  accident  rates  under  part  91 
and  part  135  have  been  nearly  identical 
during  the  previous  12-years.  The 
preamble  cites  a  report  prepared  by 
Robert  E.  Breiling  Associates  of  Boca 
Raton,  Florida.  The  report  concludes,  "it 
would  appear  that  the  40  percent  safety 
factor  in  present  use  for  FAR  135  is 
excessive.  A  factor  based  on  actual 
aircraft  performance  on  contaminated 
runways  with  the  inclusion  of  a  10 
percent  to  20  percent  safety  factor 
would  be  more  appropriate."  However, 
a  closer  look  at  the  Breiling  report 
reveals  that  73.8  percent  of  all  business 
jet  accidents/incidents  occurring  in  the 


landing  phase  involved  part  91 
operations,  while  26.2  percent  involved 
part  135  operations.  Accident/incident 
rates  cannot  be  inferred  directiy  from 
this  information,  however,  as  the 
number  of  operations  conducted  under 
these  respective  operating  rules  is  not 
known.  Additional  problems  in  trying  to 
draw  conclusions  from  generalized 
accident  statistics  like  these  are  that:  (1) 
Many  part  91  operators  apply  part  135 
landing  distance  margins  even  though 
they  are  not  required  to  do  so  by 
regulation,  and  (2)  most  operations  are 
conducted  on  runways  that  are  longer 
than  the  minimum  length  necessary  to 
comply  with  the  landing  distance 
limitations. 

hi  1985,  there  was  a  fatal  landing 
overrun  of  a  Lear  24,  operating  under 
part  91,  at  Catalina  Afrport  on  Santa 
Catalina  Island,  Avalon,  California.  The 
runway  length  at  Catalina  Afrport  is 
3,240  feet  long.  Without  any  safety 


margin,  the  Lear  24  needs  a  landing 
distance  of  3,100  feet  at  the  conditions 
present  in  the  accident.  If  the  60  percent 
rule  were  applied,  a  landing  distance  of 
5,167  feet  would  have  been  required. 

As  a  result  of  the  accident,  the  NTSB 
recommended  that  the  FAA  issue  an 
operations  bulletin  directing  general 
aviation  safety  inspectors  and  accident 
prevention  specialists  to  urge  operators 
of  transport  category  airplanes  to  use 
safety  margins  consistent  with  those 
required  by  part  135,  or  at  least  a  margin 
consistent  with  the  performance  of  the 
emergency  brake  system  on  the  airplane. 
The  FAA  responded  to  the  Board's 
safety  reconunendation  by  issuing 
Operations  Bulletin  86-2,  which 
described  the  above  accident  and 
directed  general  aviation  safety 
inspectors  and  accident  prevention 
specialists  to  take  actions  in  accordance 
with  the  Board's  recommendation.  (This 
information  appears  in  the  current  issue 
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of  the  General  Aviation  Safety 
Inspector's  Handbook,  Order  8700.1 
Change  9,  as  Paragraph  19  in  Volume  2.) 

The  NPRM  notes  tnat  a  reduced 
margin  would  allow  a  substantial 
expansion  of  opportimities  for  on- 
demand  operators,  particularly  at 
airports  with  a  single  short  nmway.  The 
FAA  does  not  believe  that  the  effect 
would  be  as  large  ^s  the  NPRM  suggests. 
Although  it  depends  on  the  specific 
airplane's  performance  capabilities,  the 
takeoff  distance  requirements  are 
usually  more  limiting  than  the  landing 
distance  requirements,  even  under  the 
"60  percent  rule."  For  operations 
predicated  on  the  use  of  a  single 
runway,  a  reduction  in  the  landing 
distance  required  would  not  ensure  the 
viability  of  an  operation  into  an  airport. 
The  airplane  may  not  be  able  to  make 
a  subsequent  takeoff,  or  the  allowable 
takeoff  weight  may  be  significantly 
below  the  weight  at  which  the  airplane 
landed.  For  example,  in  the  case  of  the 
accident  at  Catalina  Island  noted 
previously,  if  the  airplane  had  landed 
safely,  it  would  not  have  been  able  to 
take  off  again  at  the  same  weight 
because  it  would  have  needed  a  longer 
takeoff  distance  than  was  available. 
Generally,  unless  the  purpose  of  the 
flight  was  to  drop  off  payload,  the 
allowaUe  takeoff  weight  will  need  to  be 
higher  than  the  weight  at  which  the 
airplane  landed  due  to  the  need  to  load 
additional  fuel  for  the  return  trip. 

Based  on  its  consideration  of  the 
above  issues,  the  FAA  has  made 
changes  in  the  final  rule  that  maintain 
the  level  of  safety  provided  by  the 
current  60  percent  rule,  while  providing 
operators  an  alternative  for  seeking 
approval  to  use  a  higher  percentage 
under  certain  conditions  that  maintain 
the  level  of  safety  deemed  appropriate 
for  these  types  of  operations.  The 
changes  are  as  follows: 

1.  'The  FAA  withdraws  the  proposal  to 
allow  a  landing  distance  in  excess  of  85 
percent  of  the  effective  runway  length  if 
appropriate  planning,  documented  in  an 
approved  Destination  Airport  Analysis, 
shows  no  compromise  of  safety.  The 
FAA  has  determined  that  planning  for 
landing  distances  in  excess  of  85 
percent  of  the  effective  nmway  length 
would  not  provide  an  adequate  margin 
of  safety. 

2.  The  final  rule  requires  that  both 
fractional  ownership  programs  imder 
subpart  K  of  part  91  and  operations 
conducted  under  part  135  must,  for 
planning  purposes,  show  that  a  turbine 
engine  powered  large  transport  category 
airplane  is  able  make  a  full  stop  landing 
at  the  intended  destination  airport 
within  60  percent  of  the  effective  length 
of  the  runway.  This  maintains  the  safety 


level  provide  i  by  the  current  60  percent 
in  part  135  aj  id  codifies  for  fractional 
ownership  pnograms  the  FAA's 
recommendation  in  Operations  Bulletin 
86-2  that  gen  eral  aviation  operators  of 
transport  catt  gory  airplanes  use  safety 
margins  cons  stent  with  those  required 
by  part  135. 

3.  The  fina  rule  modifies  the  85 
percent  propi  isal.  Fractional  ownership 
program  man  igers  under  subpart  K  of 
part  91  and  e  igible  on-demand 
operators  unc  er  part  135  may  apply  for 
approval  to  p  an  for  a  full  stop  landing 
at  the  intend(  d  destination  airport 
within  80  pei  cent  of  the  effective  length 
of  the  runwa]  if  the  program  manager  or 
certificate  ho  der  has  an  approved 
Destination  A  irport  Analysis  in  its 
operating  mai  lual.  The  rule  further 
modifies  the  i  iltemate  airport 
requirement  i  nd  provides  an  80  percent 
planning  reqi  irement  at  the  alternate 
airport.  The  E  estination  Airport 
Analysis  wou  Id  establish  additional 
runway  safet]  margins  to  be  applied 
when  the  plaimed  landing  weight 
would  use  m(  ire  than  60  percent,  but 
less  than  80  p  ercent,  of  the  effective 
runway  lengt  i,  and  would  be  be  ed  on 
analysis  of  su  :h  factors  as  pilot 
qualifications  and  experience,  airplane 
performance  i  lata,  airport  facilities  and 
topography,  r  anway  conditions,  airport 
or  area  weath  sr  reporting,  appropriate 
additional  rui  iway  safety  margins,  if 
required,  or  a  ly  other  criteria  that  may 
affect  airplani  i  performance.  The 
Analysis  mus ;  be  approved  by  the 
Administrato; ',  not  just  "accepted,"  and 
the  operation  must  be  authorized  in  the 
management  i  ipecifications  or 
operations  sp  jcifications,  as  applicable. 

Operational  ( lontrol 

Teh  of  the  ( omments  on  the  issue  of 
operational  c<  mtrol  question  the 
concept,  set  a  at  in  proposed  §§  91.1009 
though  91.10:  3,  that  a  fractional  owner 
is  in  operatioi  tal  control  of  an  aircraft 
being  operate  1  in  a  fractional  ownership 
program.  The  ;e  commenters  question 
the  NPRM  concept  of  fractional  owner 
operational  control  from  a  legal, 
practical,  or  ti  schnical  viewpoint,  or 
from  some  co  nbination  of  these 
viewpoints.  S  ince  a  significant  nvunber 
of  comments,  many  from  individual 
dispatchers,  f  )cus  on  the  need  to  have 
qualified  disp  atchers  as  part  of  the 
operational  control  team,  we  have 
t^ated  the  dispatch  issue  separately  in 
the  following  section. 

In  question  ng  the  legal  basis  for 
asserting  that  a  fractional  owner  has 
operational  c<  mtrol,  the  Teamsters  cite  a 
Federal  court  decision  [Executive  Jet 
Aviation.  Inc.  v.  The  United  States)  that 
held  that  for  c  ertain  tax  purposes 


fractional  ownership  operators  are 
considered  to  be  commercial  rather  than 
non-commercial  operations. 

Many  of  the  negative  comments  on 
the  issue  of  operational  control, 
including  those  by  PASS,  cite  practical 
and  technical  reasons  why  fractional 
owners  cannot  be  considered  to  have  . 
operational  control.  Examples  are: 

1.  The  International  Brotherhood  of 
Teamsters,  AFL-CIO  (IBT)  states  that 
"most  fractional  owners  know  little 
about  the  aircraft,  of  which  they  own  a 
part,  and  they  comprehend  even  less  the 
responsibilities  and  accountability 
associated  with  aircraft  airworthiness, 
safety  of  flight  issues,  or  the  knowledge 
and  accountability  associated  with  the 
release  of  or  the  redirection  of  a  flight 
for  operational  or  safety  reasons." 

2.  Jet  Sales  &  Services,  Inc.  states  "In 
the  real  world,  it  is  naive  to  think  that 
under  any  cfrciunstances  the  owner  of 
the  fractional  share  has  operational 
control  other  than  the  scheduling  of  his 
or  her  itinerary.  In  most  cases,  that    • 
fractional  participant  has  never  even 
seen  the  aircraft  that  they  own  or  lease." 

3.  The  CAA  states  "it  seems  to  us  that, 
in  practice,  the  fractional  owner  will 
have  little  or  no  involvement  in  the 
operation  other  than  selecting  a 
competent  fractional  ownership 
program  manager." 

4.  Style  Air  states  that  aircraft  owners 
who  operate  under  part  91  "are  usually 
familiar  with  who  crews  and  maintains 
their  airplanes"  and  that  often  these 
owners  "are  involved  with  the  decision 
making  process  for  acquisition,  budgets, 
equipment  procurement,  and  employee 
issues."  Style  Air  states  that  "The 
fractional  owner  generally  has  no 
interest  in  the  specifics  of  aircraft 
management,"  and  that  "The  benefit  of 
the  fractional  program  is  to  relieve  the 
aircraft  owner  of  these  responsibilities." 

5.  The  Teamsters  state  that  "the  most 
telling  of  all  parts  of  a  fractional  owner's 
lack  of  the  most  basic  operational 
control  resides  in  the  management 
agreements"  and  that  the  "so-called 
owner  of  an  aircraft  in  the  program 
cannot  even  sell  'his'  share  of  'his' 
aircraft  to  anyone  without  permission  of 
the  program  manager." 

FAA  Response:  Fractioned  ownership 
is  based  on  models  of  traditional  aircraft 
management  or  corporate  aviation  in 
which  an  owner  directly  or  indirectly 
employs  an  individual  or  entity  to 
provide  aviation  expertise  and  services. 
It  is  also  based  on  principles  of  shared 
aircraft  operations  defined  in  part  91.  In 
these  models  the  owner  may  or  may  not 
have  the  aviation  expertise  to  conduct 
the  operation,  but  retains  the 
operational  control  responsibility  to 
ensure  the  operation  is  conducted 
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within  the  scope  and  context  of  the 
regulations.  The  size  and  complexity  of 
the  program,  the  niunber  of  owners,  and 
elements  such  as  the  dry  lease  aircraft 
exchange  and  aircraft  and  crew 
positioning  that  are  unique  to  fractional 
ownership  programs  limit  the  ability  of 
an  individual  owner  to  direct  the 
operation.  Therefore,  elements  and 
conduct  of  the  program  must  be 
established  and  agreed  to  by  the  owners 
and  implemented  by  regulatory 
requirements  and  contractual 
agreement.  Further,  the  FAA  is  defining 
operational  control  responsibilities  and 
safety  standards  appropriate  to  these 
operations  that  enable  an  owner  to 
effectively  exercise  operational  control. 

The  FAA  disagrees  with  the  CAA 
comment  that  the  fractional  owner  will 
have  little  or  no  involvement  other  than 
selecting  a  competent  fractional 
ownership  program  manager.  An 
individual  or  a  corporation  has  many 
options  to  meet  their  transportation 
needs.  This  could  include  airlines, 
charter,  their  own  flight  department  or 
aircraft,  fractional  ownership,  or  others. 
Each  option  has  benefits  and 
limitations,  including  costs,  operational 
control  responsibilities,  flexibility,  risk 
levels,  liability,  and  other  factors.  These 
criteria  are  weighed  against  the 
individual's  operational  needs  to  make 
business  decisions  about  which  form  or 
forms  of  air  travel  best  meet  their 
requirements. 

Once  a  person  makes  a  decision  to 
enter  into  a  fractional  ownership 
program  as  a  transportation  option,  he 
or  she  then  makes  decisions  as  to  the 
aircraft  type,  management  company, 
program  elements,  safety  compliance, 
and  size  of  share  to  meet  their 
individual  travel  needs.  Moreover, 
fractional  owners  may  use  their  own 
flight  crew,  provided  they  meet  the 
requirements  of  the  program  and  this 
rule.  The  fractional  owner  has  the 
ultimate  responsibility  to  ensiue  the 
safety  of  the  operation  and  compliance 
with  the  nUes.  This  regulation  specifies 
the  program  requirements  and  assigns 
responsibilities  for  these  requirements. 
Owners  have  a  responsibility  not  only  to 
choose  a  program  and  a  program 
manager,  but  also  to  ensiue  that  the 
tasks  are  completed  in  accordance  with 
the  regulations  and  the  contractual 
agreements.  The  owners  have  a  right  to 
inspect  and  audit  the  records  of  program 
manager  pertaining  to  the  operational 
safety  of  the  program  and  regulatory 
compliance.  Enforcement  of  violations 
of  the  regulations  coiUd  penalize  the 
fractional  owner,  the  program  manager, 
or  both,  depending  on  the  nature  of  the 
violation. 


Based  on  the  comments,  the  FAA 
amended  the  operational  control 
sections  to  clarify  operational  control 
responsibilities  and  delegation  of  task 
performance.  See  the  discussion  below 
under  §§  91.1003  and  91.1009-91.1013. 

Aircraft  Dispatchers 

The  Airline  Dispatchers  Federation 
(ADF),  Teamsters,  and  at  least  30 
individual  dispatchers  state  that  a  full 
aircraft  dispatching  system,  as  required 
under  part  121,  is  needed  to  ensure 
adequate  operational  control. 

One  individual  commenter  states  that 
Executive  Jet,  the  "founder"  firm  of 
fractional  ownership,  has,  in  the  interest 
of  the  highest  level  of  safety,  instituted 
a  dispatch  and  flight  following  system. 
This  commenter  included  a  list  of 
operational  control  considerations  (for 
example  continuing  weather  evaluation, 
appropriate  afrcraft  performance 
computations)  that  warrant  requiring  a 
qualified  dispatcher. 

ADF  believes  that  the  NPRM's  greatest 
fault  concerns  operational  control, 
defined  by  the  FAA  as  the  authority 
over  initiating,  conducting,  and 
terminating  a  flight.  Although  many 
years  of  operating  experience  has  shown 
that  the  safest  aviation  operations  utilize 
positive  operational  control  through  the 
joint  responsibility  of  the  Aircraft 
Dispatcher  and  Pilot-in-Command  (PIC), 
this  NPRM  does  not  require  this  tjT)e  of 
operational  control.  As  an  example, 
perhaps  one  of  the  most  important 
Federal  Aviation  Regulations  governing 
airline  operations  is  §  121.601(c),  which 
requires  the  afrcraft  dispatcher,  during 
flight,  to  provide  the  PIC  any  additional 
information  that  may  affect  the  safety  of 
the  flight.  This  NPRM  does  not  require 
this  in-flight  monitoring/ 
communication  for  Fractional 
Operators. 

NB-\A  opposes  the  mandatory  use  of 
FAA-certified  dispatchers  for  fractional 
aircraft  ownership  programs.  NATA 
states  that  commenters  who  recommend 
aircraft  dispatchers  in  fractional 
ownership  programs  are  not  considering 
the  safety  record  of  these  programs  or 
the  burden  dispatcher  requirements 
would  place  on  small  businesses 
entering  the  market. 

According  to  Alpha  Flying,  Inc., 
dispatcher  certification  would  be  an 
unfair  burden  on  fractional  programs 
which  already  would  be  required  to 
comply  with  requirements  far  beyond 
existing  part  91  and  even  some  part  119/ 
135  requirements.  The  FAA  dispatcher 
exam  also  bears  no  relevance  to  today's 
business  and  private  aircraft 
management  practices,  especially  those 
of  fi^ctional  ownership.  It  should  be 
noted  here,  again,  that  the  practices  of 


existing  ftactional  ownership  programs 
have  led  to  the  best  safety  record  of  any 
segment  of  aviation. 

FAA  Response:  The  FAA  agrees  with 
the  commenters  that  aircraft  dispatchers 
provide  benefits  with  respect  to  safety 
and  efficiency.  The  FAA  also  supports 
the  use  of  aircraft  dispatchers  in 
ft^ctional  ownership  programs  as  a 
program  option  and  safe^  benefit. 
However,  the  final  rule  does  hot  apply 
a  mandatory  requirement  for  certificated 
aircraft  dispatchers  in  subpart  K. 
Certificated  aircraft  dispatchers  and 
dispatch  systems  are  currently  required 
for  part  121  domestic  and  flag 
operations.  They  are  not  required  for 
any  operation  under  part  91,  part  135, 
or  for  supplemental  operations  under 
part  121. 

The  final  rule  requires  a  flight 
locating  system  in  §  91.1029  of  subpart 
K,  comparable  to  that' required  in 
§  135.79.  Section  91.1029  further 
requfres  a  system  for  scheduling  and 
releasing  program  aircraft.  The  size  and 
complexity  of  the  operation  will  dictate 
the  level  of  sophistication  and  adequacy 
of  the  system.  In  addition  §  91.1049(e) 
requires  that  the  program  manager 
ensure  that  trained  and  qualified 
scheduling  or  flight  release  personnel 
are  on  duty  to  schedule  and  release 
program  aircraft  diuing  all  hours  that 
such  aircraft  are  available  for  program 
operations.  The  FAA  recognizes  diat 
some  companies  have  employed 
certificated  aircraft  dispatchers  to 
accomplish  these  duties,  however  the 
final  rule  allows  the  flexibility  for  the 
program  manager  to  determine  the 
qualification  of  the  scheduling  or 
release  personnel  as  appropriate  to  the 
aircraft,  size  and  complexity  of  the 
operation,  and  the  geographical  area 
served.  In  all  cases  the  program  must 
provide  adequate  procedures  for 
locating  each  flight,  if  a  flight  plan  is  not 
filed. 

Night  Currency  (§§  61.57  and  135.247) 

Seven  conunenters  (two  individuals, 
NBAA,  NATA,  Flexjet.  Kaiser  Air  hic, 
and  General  Motors  Afr  Transportation 
Section  (GM))  that  address  the  proposed 
changes  to  these  sections  generally 
support  the  proposed  changes.  Kaiser 
questions  whether  the  words  "requires 
more  than  one  pilot"  relates  to  type 
design  requirements  or  operating  rule 
requirements.  An  individual  commenter 
suggests  that  the  "preceding  six 
months"  requirement  be  changed  to 
"seven  months"  to  cover  the  possibility 
that  a  pilot  might,  under  §  135.297,  take 
a  check  ride  one  grace  month  early  and 
the  following  check  ride  one  grace 
month  late. 
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FAA  Response:  In  response  to 
operator  safety  concerns,  the  FAA 
amended  §61. 57(e)  on  April  30, 1999,  to 
provide  an  alternate  means  of 
compliance  for  meeting  J^AA's  night 
currency  requirement.  This  alternative 
allows  operators  to  maintain  ciurency 
by  using  both  the  aircraft  and  part  142 
approved  training  programs. 

The  applicability  of  the  alternative  is 
unclear,  however,  because  in  order  to 
qualify  for  the  alternate  means  of 
compliance,  a  pilot  must  "operate  more 
than  one  type  of  aircraft."  Under  this 
definition,  operators  are  uncertain  how 
to  determine  if  a  pilot  "operates"  more 
than  one  type  of  aircraft. 

The  change  to  §  61.57(e)  in  this  final 
nde  clarifies  the  existing  alternative  and 
provides  a  second  alternate  means  of 
compliance  for  pilots  of  tiubine- 
powered  aircraft  that  require  more  than 
one  pilot  and  that  meet  additional 
experience  requirements.  The  first 
alternative  allows  pilots  to  maintain 
night  currency  through  the  performance 
of  three  takeoffs^and  landings  to  a  full 
stop  over  a  6-month  period.  The  second 
alternative  allows  pilots  to  maintain 
night  currency  through  the  performance 
of  6  takeoffs  and  landings  to  a  full  stop 
in  a  simulator  training  program 
approved  under  part  142  of  this  chapter. 
The  FAA  believes  these  alternatives 
provide  an  equivalent  level  of  safety  for 
night  flying  operations  and  that  because 
of  the  similar  nature  of  operations  and 
aircraft  used,  pilots  used  for  on-demand 
part  135  operations  also  should  be 
allowed  to  maintain  night  recency  of 
experience  using  this  alternate  means  of 
compliance. 

In  response  to  the  question  about  the 
meaning  of  "requires  more  than  one 
pilot,"  the  FAA  has  changed  the  final 
rule  to  clarify  that  the  requirements  of 
§§  61.57(e)(3)  and  135.247(a)(3)  apply  to 
airplanes  that  are  type  certificated  for 
more  than  one  pilot  crewmember  and  to 
pilots  qualifying  in  each  airplane  type. 

The  FAA  has  not  changed  the  time 
frame  for  the  "preceding  six  month" 
requirement  to  "preceding  seven 
months"  because  the  grace  period 
requirement  (§  135.301(a))  does  not 
apply  to  requirements  tied  to  a 
preceding  number  of  months. 

Security 

NBAA,  AOPA  and  several  individual 
pil61s  point  out  that  while  FO ARC  and 
therefore  the  NPRM  did  not  address 
security  issues,  this  rule  should  make 
recommendations  concerning  potential 
seciuity  measures  that  might  be  adopted 
in  the  wake  of  September  11,  2001. 
NBAA  recommends  caution  and 
restraint  in  the  deployment  of  new 
seciuity  regulations.  AOPA 


recommends  that  any  new  security 
mandates  for  part  135  on-demand 
charter  opera  dons  apply  to  operations 
covered  undt  r  proposed  subpart  K. 

With  the  fc  cus  on  safeguarding 
commercial  (arriers,  many  experts 
believe  that  j  rivate  charter  and 
corporate  air  jaft  are  now  more 
vulnerable  tfa  an  ever  at  small  airports 
that  have  virtually  no  seciuity.  Small 
airports  lack  tneasures  like  security 
fences,  lights  or  guards;  there  is  no 
security  to  gi  ard  parked  planes;  small 
planes  could  pe  stolen  and  loaded  with 
dangerous  chemicals;  small  planes  can 
also  skim  trettops  and  avoid  radar 
detection.  Ya  the  FAA  wants  to 
increase  business  operations  at  small 
airports  with  these  new  rule  changes. 
Several  other  commenters  also  raise  the 
security  issu( . 

NATA  doei !  not  think  that  this 
rulemaking  is  the  appropriate  situation 
for  discussing  security  issues. 
According  to  the  commenter,  there 
needs  to  be  ai  i  industry-wide, 
comprehensi:  re  examination  of  security 
issues. 

FAA  Respc  nse:  No  new  security 
requirements  were  proposed  in  the 
NPRM  and  n(  i  security  requirements 
have  been  adi  led  to  the  final  rule, 
because  that '  vould  be  outside  the  scope 
of  this  rulems  king.  However,  the  FAA  is 
working  with  the  Transportation 
Security  Adn  inistration,  aviation 
associations,  md  airports  to  improve 
security  proo  (dures  for  general  aviation 
and  in  the  ar«  as  of  airports  that  serve 
general  aviati  du.  Any  new  security 
requirements  that  would  apply  to 
fractional  ow  lership  programs  would  be 
issued  by  the  Transportation  Security 
Administrati*  n. 

International  Operations 

NATA  and  Flexjet  describe  a  problem 
concerning  ir  temational  operations 
under  fractioi  tal  ownership  when  there 
has  been  a  ch  mge  in  ownership 
requiring  cha  iges  in  aircraft 
registration.  I  ecause  current  rules 
prohibit  oper  itions  outside  the  United 
States  under )  i  "pink  slip"  (temporary 
registration),  hese  commenters 
recommend  t  lat  a  more  formal 
temporary  rej  istration  system  be 
established  tl  at  would  allow 
international  light.  This  system  could 
use  aircraft  registration  designees  who 
could  functio  i  in  a  manner  similar  to 
Designated  In  temational 
Representativ  es  and  Designated 
Examiners. 

FAA  Respalhse:  The  FAA  does  not 
agree  that  the  registration  function  of 
the  Aircraft  R  jgistry  in  Oklahoma  City 
can  be  delega  ed  to  non-governmental 
persons  as  is  pone  in  other  areas. 


International  law  forbids  the  operation 
of  an  aircraft  outside  the  U.S.  without 
an  official  registration  certificate,  so  a 
temporary  certificate  would  not  be 
acceptable.  Fractional  owners  who  wish 
to  travel  outside  the  U.S.  must  be  aware 
of  this  obligation  and  ensure  that  the 
aircraft  being  used  for  such  a  flight  is 
properly  registered.  There  are  private 
businesses  located  in  Oklahoma  City 
that  assist  those  who  need  to  obtain  a 
new  aircraft  certificate  because  of  a 
change  in  ownership.  These  services  are 
often  used  when  there  are  changes  in 
ownership  of  aircraft  operated  by  part 
119  certificate  holders. 

FAA:  Voluntary  Disclosure  Reporting 
Program 

NATA  and  Flexjet  recommend  that 
the  FAA  amend  AC  No.  00-58  to  clarify 
that  the  FAA's  voluntary  disclosure 
program  "applies  to  fractional 
ownership  program  managers  to  the 
same  extent  that  it  applies  to  certificate 
holders,  indirect  air  carriers,  foreign  air 
carriers,  and  production  approval 
holders." 

FAA  Response:  The  FAA  is 
considering  changes  to  Advisory 
Circular  00-58,  but  any  revision  will  not 
occur  until  after  the  publication  of  this 
final  rule.  This  topic  will  also  be 
addressed  in  the  fractional  ownership 
implementation  planning. 

Illegal  Commercial  Use 

Marc  Fruchter  Aviation  states  that  an 
issue  not  adequately  addressed  by  the 
NPRM  is  the  issue  of  share  owners  using 
their  shares  to  provide  illegal 
commercial  aircraft  travel  for  others. . 
Fruchter  Aviation  suggests  two 
additions  to  the  rule  language  to  address 
this  problem.  First,  all  solicitations  for 
sheu-e  purchases  should  be  mandated  to 
contain  exact  definitions  of  and  explicit 
warnings  about  the  legal  and  economic 
consequences  of  illegal  commercial  use 
of  fractional  share  flights  and  the 
possibility  of  a  forfeiture  of  insurance 
coverage  should  be  detailed  as  well. 
Second,  the  rules  should  be 
strengthened  to  spell  out  penalties 
against  the  share  owner  and  fractional 
provider  should  this  activity  occur. 
Significant  penalties  against  both 
entities  would  go  far  toMeter  this 
practice. 

FAA  Response:  The  FAA  agrees  there 
is  a  potential  for  illegal  commercial  use 
of  aircraft  being  operated  under 
fractional  ownership  progremis.  Section 
91.1005  addresses  this  issue.  In  the  final 
rule  we  have  retitled  the  section  from 
"Owner's  use  of  program  aircraft"  to 
"Prohibitions  and  limitations"  and 
amended  the  text  to  more  clearly  state 
that  a  fractional  owner  may  not  use  a 


Federal  Register /Vol.  68,  No.  180 /Wednesday.  September  17,  2003 /Rules  and  Regulations     54533 


program  aircraft  to  provide 
transportation  to  others  for 
compensation  or  hire.  In  addition,  we 
have  added  a  new  paragraph  (c)  to 
§  91.1005  addressing  the  sale  or 
sublease  of  an  aircraJft  interest  by  either 
a  program  manager  or  fractional  owner. 
This  paragraph  would  make  it  clear  that 
if  the  sale  or  sublease  of  an  aircraft 
interest  would  result  in  less  than  the 
minimum  aircraft  interest  prescribed  in 
§  91.1001(b)(10),  then  subpart  K  does 
not  apply.  Flights  conducted  for 
associated  reduced  share  sizes  are 
required  to  be  conducted  under  part  121 
or  part  135,  as  appropriate,  by  a  part  119 
certificate  holder. 

Further,  the  FAA  added  a  new 
paragraph  (c)  to  §  91.1001  to  clarify  that 
the  rules  of  subpart  K  apply  to  persons 
who  engage  in  programs  meeting  the 
new  definitions  of  this  subpart  without 
first  obtaining  management 
specifications  under  subpart  K. 

Any  penalties  for  non-compliance 
with  this  rule  and  all  other  FAA  rules 
are  explained  in  14  CFR  part  13,  subpart 
C,  Legal  Enforcement  Actions.  In 
addition,  we  note  that  any  unlawful 
commercial  operations  may  also  be 
subject  to  enforcement  action  by  the 
Office  of  the  Secretary  for  violations 
associated  with  its  economic  licensing 
requirements.  [See  49  U.S.C.  46101  and 
46301.)  Further,  §91.1013  requires  each 
owner  to  sign  an  acknowledgment  of  the 
fractional  owner's  operational  control 
responsibilities,  including  compliance 
with  management  specifications  and 
applicable  regulations  and  penalties  for 
non-compliance. 

Over-water  Operations  (§§91.509  and 
135.167} 

Several  comments  were  received  on 
the  proposal  to  revise  part  91  and  part 
135  equipment  requirements  for  over- 
water  operations. 

NATA,  Flexjet,  and  a  flight  operations 
manager  state  that  they  support  the 
revision  because  the  proven  reliability 
of  tinbine  engines  shows  that  there 
would  be  no  compromise  of  safety. 

Coliunbia  Helicopters  supports  the 
provisions  for  part  91  because  of  the 
altitude  requirement,  but  not  for  part 
135.  According  to  the  commenter,  the 
current  part  135  provisions  are  for 
"extended  over-water  operations," 
which  is  defined  in  14  CFR  part  1.  (The 
definition  in  part  1  for  "extended  over- 
water  operations"  for  aircraft  other  than 
helicopters  is  more  than  50  nautical 
miles  from  the  nearest  shoreline;  for 
helicopters  it  is  more  than  50  nautical 
miles  from  the  nearest  shoreline  or  from 
an  offshore  heliport  structure.)  The 
conmienter  states  that  the  revision 
would  make  an  exception  to  the  part  1 


definition  and  that  such  an  exception 
should  be  done  by  exemption.  The 
commenter  believes  that  the  change  will 
jeopardize  lives  because  any  survivors 
of  a  ditching  would  have  no  means  of 
surviving  in  the  water  until  they  are 
rescued. 

Two  commenters  support  the 
amendments,  but  want  stipulations  or 
clarifications  based  on  the  type  of 
engine.  One  of  these  commenters  would 
change  "turbine-powered  aircraft"  to 
"turbine-powered  multiengine  aircraft." 
Since  there  are  pressinized  single 
engine  tinbine-powered  aircraft  in 
fractional  programs,  the  commenter 
hopes  that  FOARC  and  the  FAA  did  not 
intend  to  allow  single  engine  turbine- 
powered  aircraft  to  operate  without 
appropriate  survival  equipment.  An 
engine  failure  above  flight  level  (FL)  250 
in  a  multiengine  turbine-powered 
aircraft  yields  a  very  different  result 
than  in  a  single  engine  aircraft.  This 
commenter  believes  that  allowing  the 
exception  for  single  engine  turbine- 
powered  aircraft  would  not  provide  an 
appropriate  level  of  safety. 

Four  commenters  oppose  both 
amendments  for  safety  reasons.  Two  of 
these  commenters,  an  individual  and  an 
EJA  Pilot,  state  that  the  recent  case 
where  an  Airbus  A330  had  a  dual 
engine  flameout  over  the  Atlantic  Ocean 
because  of  fuel  problems  is  a  perfect 
example  why  this  equipment  should  be 
on  every  over-water  aircraft. 

An  EJA  Pilot,  one  of  the  opposing 
commenters,  states  that  it  would 
decrease  safety  to  allow  flights  beyond 
50  nautical  miles  or  30  minutes  flight 
time  (whichever  is  greater),  before 
requiring  safety  devices.  This 
commenter  recommends  the  FAA 
require  over-water  survival  equipment 
for  all  flights  beyond  50  nautical  miles 
from  the  shoreline. 

NATA  points  out  that  the  proposed" 
rule  does  not  revise  the  current 
requirement  to  carry  a  life  preserver  for 
each  occupant. 

Two  individual  commenters  believe 
that  30  minutes  over  water  without 
safety  equipment  is  too  much  time.  If 
the  plane  was  on  fire  or  had  other 
reasons  for  an  immediate  landing,  the 
lack  of  a  life  raft  could  be  fatal.  With  the 
addition  of  "whichever  is  greater,"  jet 
aircraft  traveling  in  excess  of  500  knots 
could  be  250  nautical  miles  or  greater 
out  to  sea.  This  exceeds  the  distance 
that  rapid  response  search  and  rescue 
helicopters  or  rescue  equipment  could 
realistically  be  expected  to  deploy  for 
search  and  rescue  efforts.  One  of  these 
commenters  also  states  that  the  limit 
should  be  the  same  for  all  operators/ 
types  of  operations.  , 


The  Teamsters  state  that  the  unstated 
reason  for  amending  part  135  is  to  let 
part  135  charter  operators  "compete" 
with  the  fractional  providers.  Part  135 
operators  have  traditionally  been  held  to 
a  higher  standard  of  safety  than  a 
private  aircraft  operator.  According  to 
this  commenter,  the  reduction  in  safety 
from  the  change  in  part  135  is  solely  to 
reach  a  deal  with  charter  industry 
groups.  The  commenter  states  that  no 
data  support  any  changes  to  §  135.167. 

PASS  does  not  see  a  reason  for  having 
these  special  rules  regarding  aircraft . 
under  subpart  K.  This  commenter 
believes  that  the  part  91  rules  that  are 
in  effect  should  stand;  however,  if  the 
rule  needs  to  be  changed,  then  the  entire 
rule  should  be  changed,  not  just  the  part 
that  applies  to  subpart  K. 

■  Kaiser  An,  Inc.  strongly  supports  the 
change  to  §  135.167(d)  but  notes  that  the 
rule  does  not  contain  the  statement  in 
the  proposed  rule  preamble  that  a 
deviation  below  25,000  feet  is  allowed 
in  the  interest  of  safety. 

FAA  Response:  The  FAA  agrees  with 
the  safety  concerns  of  these 
commenters.  In  the  final  rule.^the  FAA 
has  included  language  in  §§  91.509(c) 
and  135.167(a)  similar  to  that  in 
§  121.339  that  allows  the  FAA  to  amend 
management  specifications  or 
operations  specifications,  ais  applicable, 
to  require  the  carriage  of  any  or  all  over- 
water  emergency  equipment  or  to  allow 
a  fractional  ownership  program  or  on- 
demand  operation  to  request  a  deviation, 
for  a  particular  over  water  operation. 
Commenters  are  correct  that  only 
turbine-powered  multi-engine  airplanes 
would  qualify.  The  proposed  rule  was 
not  intended  to  apply  to  helicopters;  the 
.use  of  the  word  "aircraft"  instead  of 
"airplane"  in  the  proposed  rule  was  in 
error.  The  specific  airplane  types  for 
which  an  operator  requests  exception 
would  need  to  have  a  reliability 
program  under  which  the  operator  is 
able  to  demonstrate  and  ensure  the 
reliability  of  the  airplane  engines.  Other 
conditions  and  limitations  would  be 
imposed  on  the  operator  to  ensure  that 
safety  and  survivability  are  maintained. 
The  FAA  will  develop  guidance  for 
fractional  ownership  programs  and  peirt 
135  operations  based  on  the  guidance 
for  part  121  operations  in  the  Air 
Transportation  Operations  Inspectors 
Handbook  (Order  8400.10,  Volume  3. 
Paragraph  87). 

In  addition,  the  FAA  has  researched 
the  relevant  regulatory  provisions  and 
has  reviewed  relevant  rules  applicable 
to  current  air  carrier  operations.  This 
research  reveals  that  the  "whichever  is 
more"  language  is  inconsistent  with  the 
FAA's  past  interpretation  of  the  relevant 
regulations.  Therefore,  the  final  rule 


54534     Federal  Register /Vol.  68.  No.  180/We  inesday,  September  17,  2003 /Rules  and  Regulations 


includes  the  words  "whichever  is  less" 
Id  §  91.509(b)  to  clarify  that  under  the 
current  rule  the  phrase  "within  30 
minutes  flying  time  or  100  nautical 
miles"  means  whichever  is  the  closest 
to  shore. 

In  response  to  the  comment  about 
deviations  in  the  interest  of.  safety,  it  is 
not  necessary  to  include  that  language 
in  this  rule  because  §  91.3(b)  allows  a 
pilot  to  deviate  from  any  FAA  rule  to 
the  extent  required  to  meet  an  in-flight 
emergency  requiring  immediate  action. 

IFR  TakeoflE;  Approach  and  Landing 
Mmimiuns  (§§91.1039  and  135.225) 

NATA  and  Flexjet  fully  support  the 
proposed  alternative  means  of 
complying  with  the  destination  airport 
weather  reporting  facility  reqiiirements 
imderpart  135  and  the  proposal  to 
apply  die  same  requirements  and 
alternatives  in  part  91,  subpart  K. 

The  Teamsters,  a  fractional  pilot,  and 
an  individual  question  the  safety  of 
allowing  operations  into  airports  that  do 
not  have  on-site  weather  reporting 
facilities.  These  commenters  believe 
that  this  proposed  change  would  reduce 
the  level  of  safety  now  provided  by 
§  135.225  and  establish  an  inadequate 
level  of  safety  for  fractional  owner 
operations. 

A  flight  operations  manager  states  that 
as  proposed,  every  time  a  part  135  or 
fractional  program  flight  was  to  depart 
for  an  airport  without  weather  reporting, 
an  alternate  airport  must  be  iiesignated 
regardless  of  the  ciirrent  or  forecast 
weather.  The  commenter  states  that  this 
in  many  cases  would  require  an  aircraft 
to  make  unnecessary  fuel  stops  to 
assume  instrument  flight  rules  (IFR)  fuel 
reserves  even  if  the  weather  were  VMC 
(visual  meteorological  conditions).  The 
commenter  suggests  specific  language 
that  in  effect  would  tie  the  requirement 
more  specifically  to  the  forecast  weather 
at  a  facility  within  25  NM  of  the 
destination  airport. 

Kaiser  Air  questions  the  practicality 
of  a  PIC's  ensuring  that  the  required 
"visibility  is  maintainable  for  the  entire 
length  of  the  nmway"  as  is  required  by 
proposed  §91. 1039(e).  This  commenter 
also  states  that  §  135.225(h)  should  state 
specifically  what  sections  in  part  91  are 
being  referenced.  Furthermore,  Kaiser 
Air  states  that  there  is  no  apparent 
change  to  part  135  that  specifically  gives 
a  level  playing  field  with  part  91 
subpart  K  regarding  take-off  minimums 
found  in  §  91.1039(d)  and  (e).  Kaiser 
believes  part  135  should  get  relief  for 
take-off  minimums. 

FAA  Response:  The  FAA  disagrees 
with  commenters  that  question  the 
safety  of  operations  into  airports 
without  weather  reporting  facilities. 


Fractional  o^  vnership  operations 
currently  ha  re  no  weather  reporting 
requirement  at  the  destination  airport. 
This  final  ru  e  provides  a  safety  benefit 
by  requiring  weather  reporting  at  the 
destination  i  irport  or  requiring  that  an 
alternate  air  lort  with  weather  reporting 
be  designated.  Also  a  current  local 
altimeter  setting  must  be  available  for 
both  airportfl. 

Current  §  ^35.225(a)  prohibits 
initiation  of  an  instnunent  approach  at 
.  a  destination  airport  imless  that  airport 
has  a  weath«  reporting  facility  on  the 
field.  The  final  rule  provides  an 
alternative  means  of  compliance  for 
eligible  part  135  on-demand  operators  to 
initiate  an  instrument  approach  at  a 
destination  airport  that  does  not  have 
weather  reporting  facilities.  The  on- 
demand  ope^tor  must  designate  an 
alternate  airport  with  weather  reporting 
facilities,  have  a  current  local  altimeter 
setting  for  both  airports,  and  meet 
additional  cipw  qualification  and 
pairing  requ^ements. 

The  FAA  believes  that  technologies 
and  aviation  [weather  services  have 
improved  and  been  implemented  to 
support  this  alternative.  Further,  this 
provides  a  safety  benefit  by  allowing  an 
operator  to  p|an  and  conduct  a 
stabilized  instrument  approach  to  an 
airport.  I 

The  FAA  disagrees  with  the 
commenter  who  states  that  an  alternate 
airport  must  be  designated  regardless  of 
current  or  fofecast  weather,  and  that 
operators  wa  uld  need  to  carry 
additional  fu  si,  even  if  the  weather  was 
VMC.  This  fi  lal  rule  provides  an 
alternative  ni  eans  to  enable  an  operator 
to  plan  and  c  onduct  a  flight  under  IFR 
to  a  destinati  an  airport  that  does  not 
have  weathei  reporting  and  to  initiate 
and  conduct  jan  instrument  approach  at 
that  airport.  It  does  not  prohibit  an 
operator  from  conducting  a  flight  to  that 
airport  undei  VFR.  Designation  of  an 
alternate  airport  is  not  required  if  the 
approach  can  be  conducted  under  VFR. 
Section  135.213  allows  the  pilot  to  make 
a  determination  of  weather  conditions 
for  operation^  under  VFR,  based  on  the 
pilot's  own  observations. 

The  FAA  agrees  in  part  with  Kaiser 
Air  on  the  practicality  of  having  the 
pilot  determine,  as  provided  in 
§  91.1039(e),  that  the  "visibility  is 
maintained  fpr  the  entire  length  of  the 
runway."  Foi  low  visibility  operations 
there  may  be  additional  criteria,  such  as 
runway  lighting  or  markings,  required 
for  these  operations.  The  FAA  has 
amended  the  regulatory  language  to 
impose  a  takioff  limit  of  600  feet  for 
fractional  ow  aership  program 
operations,  m  ithout  specifying  the 
method  for  d  Jtermining  the  visibility. 


Management  specifications  and  other 
guidance  will  provide  the  weather 
reporting  requirements  and  other 
criteria  for  determining  visibility  in 
conducting  takeoffs  in  these  conditions. 

Kaiser  Air  is  correct  that  a  change  in 
takeoff  minimums  for  part  135 
operations  was  not  proposed.  Since  this 
was  not  proposed  in  the  NPRM,  a 
change  to  part  135  takeoff  minimums 
and  weather  reporting  requirements  for 
takeoff  is  beyond  the  scope  of  this 
rulemaking. 

Drug  and  Alcohol  Testing  Programs 
(§§91.1047, 135.251  and  135.255) 

PASS,  NWJ,  Aviation  Charter 
Services,  and  an  individual  believe  that 
§  91.1047  individuals  need  tc  be  on  an 
FAA  approved  drug  program  (which 
includes  testing),  not  just  receive  drug 
education  training.  PASS  states  that  &e 
testing  and  training  should  be 
documented  and  that  a  current  list 
would  be  made  available  to  the 
Administrator.  NWJ  and  the  individual 
state  that  not  reqxuring  a  Federally 
mandated  testing  program  will  result  io 
inconsistencies  and  a  lack  of 
standardization  among  fractional 
operations,  as  well  as  among  the 
maintenance  vendors  that  support  them. 
The^  commenters  believe  that 
§  91.1047(c)(3)  does  not  provide  enough 
clarification  or  consistency  to  properly 
enforce  the  spirit  of  the  proposed 
regulation. 

NWJ  and  the  individual  commenter 
praise  FOARC  and  the  FAA  for 
providing  part  135  operators  with  relief 
from  drug  and  alcohol  testing  under  the 
provisions  of  §§  135.251(c)  and 
135.255(c). 

Two  other  commenters  object  to  the 
proposed  relaxation  for  emergency 
maintenance  situations  under  part  135. 
One  of  the  commenters  states  that 
allowing  for  the  use  of  maintenance 
personnel  not  cmxently  covered  by  a 
DOT  drug  and  alcohol  program  to 
perform  "emergency  maintenance"  on 
fractional  aircraft  when  there  are  no 
available  maintenance  personnel  could 
be  open  to  interpretation  by  the  FAA 
and  could  lead  an  operator  down  the 
wrong  path. 

PASS  believes  that  there  should  be  a 
procedine  to  re-inspect  an  aircraft  at  its 
next  destination  after  emergency 
maintenance  has  been  performed  and 
that  passengers  should  not  be  carried 
on-board  the  aircraft  until  the 
emergency  maintenance  has  been 
inspected  by  a  qualified  mechanic. 

EJA  and  Flexjet  suggest  changing 
"program"  in  the  title  of  §  91.1047  to 
"education"  to  avoid  confusion  because 
"program"  was  used  in  the  title  of  the 
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section  but  "education"  appears  within 
the  section. 

FAA  Response:  By  statute,  the  FAA  is 
obligated  to  impose  the  drug  and 
alcohol  testing  programs  on  air  carriers. 
The  requirements  are  located  in 
appendices  I  and  J  of  part  121  and  apply 
.  to  aiV  carriers  under  parts  121  and  135. 
No  such  statutory  obligation  exists  for 
part  91  operations.  Therefore,  although 
the  FAA  encourages  fractional 
ownership  programs  and  other 
corporate  aviation  organizations  to 
consider  establishing  drug  and  alcohol 
testing  programs,  those  programs  would 
be  separate  and  apart  from  the  Federally 
mandated  testing  programs.  In  that 
regard,  the  company  testing  programs 
may  not  use  the  forms  that  are  required 
for  the  Federally  mandated  testing 
programs  to  document  their  testing. 
These  forms  are  the  Federal  Drug 
Testing  Custody  and  Control  Form  and 
the  U.S.  Department  of  Transportation 
(DOT)  Alcohol  Testing  Form.  Drug  and 
alcohol  testing  programs  that  are  not 
part  of  the  Federally  mandated  systems 
must  develop  their  own  forms. 

In  any  case,  with  or  without  a  drug 
and  alcohol  testing  program,  all  pilots 
must  comply  with  §  91.17,  which 
prohibits  a  person  from  acting  or 
attempting  to  act  as  a  crewmember  of  an 
aircraft  while  under  the  influence  of 
drugs  or  alcohol. 

The  relief  provided  to  part  135 
operations  under  §§  135.251(c)  and 
135.255(c)  is  based  on  a  practical 
consideration.  There  have  been  times 
when  it  has  been  difficult  to  locate 
maintenance  personnel  who  are  covered 
by  a  DOT  drug  and  alcohol  program. 
However,  the  FAA  agrees  with  PASS 
that  there  should  be  a  follow-up 
inspection  of  any  emergency 
maintenance  performed  under  the 
authority  of  these  sections.  The  FAA  has 
determined  that  the  appropriate  timing 
for  this  inspection  should  be  the  next 
time  the  aircraft  is  at  a  location  where 
a  person  who  is  qualified  under 
§§  135.251(c)  and  135.255(c)  is 
available.  Sections  91.1047(d), 
135.251(c),  and  135.255(c)  have  been 
changed  in  the  final  rule  to  require  the 
reinspection. 

Certificate  and  Management 
Specifications  Action  (§  13.19) 

The  six  commenters  (an  individual,  a 
flight  operations  manager,  New  World 
Jet/EJA,  NATA,  and  Flexjet)  who 
address  this  proposed  section  agree  that 
holders  of  management  specifications 
should  have  appeal  rights  comparable  to 
those  available  to  certificate  holders 
imder  current  §  13.19.  Several 
commenters  state  that  FAA  should  seek 
legislative  authority  if  necessary. 


FAA  Response:  The  FAA  has 
determined  that  legislative  authority  is 
needed  to  provide  appeal  rights  for 
fractional  ownership  program  managers. 
Therefore,  the  proposed  changes  to 
§  13.19  have  not  been  included  in  the 
final  rule,  pending  receipt  of  such 
authority. 

Part  91,  Subpart  A,  Truth-in-Leasing 
Clause 

NATA  and  Flexjet  state  that  proposed 
§§91.1009.  91.1011,  91.1013,  91.1014 
and  91.1015(a)(1)  would  make 
compliance  with  §  91.23  duplicative 
and  unduly  burdensome  for  program 
managers  and  fractional  owners.  Since 
§  91.23  already  exempts  leases  of 
aircraft  to  a  certificate  holder  under  part 
121, 125,  135  or  141,  NATA 
recommends  amending  §  91.23(b)  to  add 
an  exception  for  leases  under  a 
fractional  ownership  program. 

FAA  Response:  The  FAA  disagrees 
that  §§91.1009  through  91.1015 
adequately  address  the  same  content 
that  is  specified  in  §91.23.  Therefore, 
the  FAA  is  not  amending  §  91.23  to 
except  fractional  ownership  programs. 

Part  91,  Subpart  F 

PASS  believes  that  there  should  be 
specific  delineations  about  the  use  of 
subpart  K  aircraft  in  part  121  or  135 
programs.  PASS  expands  on  this 
statement  in  its  comment  on  proposed 
§§  91.1009(b)(2)  and  91.1035(c)  where  it 
states  its  belief  that  fractional  aircraft 
should  not  be  used  for  operating  under 
parts  121  and  135.  PASS  states  that  the 
"only  way  for  FAA  to  effectively  and 
efficiently  provide  clear  guidance  and 
oversight  is  by  ensuring  separate  rules 
for  each  type  of  operation." 

FAA  Response:  It  is  not  a  imique 
situation  for  aircraft  at  different  times  to 
be  operated  under  different  rules. 
Ciurently,  an  aircraft  can  serve  multiple 
operational  uses,  including  flight 
instruction,  aircraft  rental,  or  air  carrier 
operations.  In  all  cases  each  operation 
must  be  conducted  in  accordance  with 
the  rules  applicable  to  that  operation. 
Therefore  an  aircraft  that  is  used  in  a 
fractional  ownership  program  under 
subpart  K  could  also  be  used  by  a  part 
119  certificate  holder  in  an  air  carrier 
operation  provided  the  operator  or 
owner  meets  the  regulatory 
requirements  for  that  operation. 

The  final  rule  includes  a  clarifying 
change  in  §  91.501(b)(10).  The  change 
makes  it  clearer  that  a  fractional  owner 
may  not  use  a  joint  ownership 
arrangement  specified  in  §  91.501(b)(6) 
and  that,  if  entering  into  an  interchange 
agreement  under  paragraph  (b)(6),  the 
exchange  of  equal  time  for  the  operation 
must  be  properly  accounted  for  as  part 


of  the  total  hours  associated  with  the 
fractional  owner's  share  of  ownership.  A 
joint  ownership  arrangement  is 
incompatible  with  the  definitional 
elements  of  a  fractional  ownership  . 
program  prescribed  in  §91. 1001(b)(5). 
An  interchange  arrangement  is 
permissible  provided  the  fractional 
ownership  program  contracts  permit  a 
fractional  owner  to  enter  into  an 
interchange  agreement  with  a  party 
outside  the  fractional  ownership 
program. 

Part  91,  Subpart  K 

Section  91.1001  Applicability 
Citizenship 

One  individual  commenter  questions 
the  constitutionality  of  not  requiring  a 
fractional  owner  to  be  a  citizen  as 
required  by  §  119.33  for  people 
certificated  under  part  119. 

FAA  Response:  FAA  regulations  and 
aviation  law  make  a  distinction  between 
the  citizenship  requirements  for 
registered  owners  of  aircraft  versus 
certificated  afr  carriers  or  commercial 
operators.  Part  119  requires  that 
applicants  for  certificates  to  operate        « 
under  part  121  or  135  must  be  U.S. 
citizens.  It  is  the  FAA's  determination' 
in  this  rule  that  a  fi^ctional  ownership 
program  is  not  an  air  carrier  or 
commercial  operation  and  that  the 
program  manager  is  not  an  operator 
subject  to  part  119.  Therefore  the 
citizenship  requirements  of  part  119  do, 
not  apply  to  these  programs  or  to  the 
program  manager. 

For  aircraft  owners,  part  47  contains 
the  requirements  on  citizenship  for 
registration  purposes.  A  foreign  citizen 
may  be  an  owner  of  a  U.S.  registered 
aircraft  if  he  or  she  is  a  resident  alien. 
Section  47.1  contains  specific  rules  for 
corporations  that  are  not  U.S.  citizens. 
As  long  as  they  comply  with  the  part  47 
rules,  fractional  owners  may  be  foreign 
citizens. 

Two  Pilot  Crews 

GAMA  states  that  when  the  FOARC 
was  considering  this  NPRM,  aircraft 
certificated  under  part  23  were  not  part 
of  fractional  ownership  programs  (as 
defined  by  the  NPRM).  However,  safe 
and  efficient  operations  of  part  23 
aircraft  are  feasible  under  fractional 
programs,  and  FAA  should  make 
allowances  for  them  to  operate  under 
the  proposed  part  91 ,  subpart  K. 
However,  part  23  aircraft,  including 
some  turbofans,  are  typically 
certificated  to  fly  safely  with  a  single 
pilot.  GAMA  therefore  recommends  that 
two  pilots  should  not  be  required  for 
part  23  aircraft  to  qualify  for  part  91, 
subpart  K  operations. 
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FAA  Response:  With  respect  to 
aircraft  certificated  under  part  23,  FAA 
believes  that  the  deviation  authority 
provided  in  §  91.1049  is  adequate  to 
cover  situations  where  a  two-pilot  crew 
is  not  necessary. 

Management  Specifications 

NATA  and  Flexjet  state  their  belief 
that  the  FOARC  intended  that  all 
fractional  programs  would  be  required 
to  operate  under  part  91,  subpart  K, 
unless  they  elect  to  obtain  certification 
under  part  119.  The  commenters' 
concern  is  that  the  proposed  rule 
language  would  not  cover  a  person  who 
is  actually  operating  as  a  fractional 
owner  but  who  does  not  apply  for 
management  specifications.  The 
commenters  recommend  the  addition  of 
a  new  §  91.1002  that  would  contain 
language  clearly  stating  that  the  rules  of 
subpart  K  apply  "to  a  person  who 
engages  in  any  operation  governed  by 
this  subpart  without  appropriate 
management  specifications." 

FAA  Response:  FAA  agrees  with 
NATA  and  Flexjet  that  the  intent  of  the 
NPRM  was  for  ail  persons  conducting 
fractional  ownership  operations  to  be 
subject  to  subpart  K  unless  they  elect  to 
obtain  certification  under  part  119. 
Therefore,  a  jiew  paragraph  (c)  has  been 
added  to  §  91.1001  to  make  it  clear  that 
the  subpart  applies  to  any  person  who 
engages  in  a  fractional  ownership 
operation  as  described  and  defined  in 
§91.1001. 

Program  Manager 

NWJ  and  an  individual  believe  that 
under  §91. 1001  (b)(8)  an  individual  or 
individuals  should  be  specifically 
designated  for  accountability  within  the 
fractional  operator's  management 
specifications,  not  just  the  entity.  This 
would  be  similar  to  the  part  119 
requirements  for  required  personnel  that 
apply  to  on-demand  part  135 
operations.  The  conmienters  believe 
that,  at  a  minimum,  an  individual 
designated  as  "Program  Manager", 
"Director  of  Operations",  and  "Director 
of  Maintenance"  should  be  required 
positions  within  the  fractional 
operators'  management  specifications. 
PASS  also  believes  that  it  will  be 
necessary  to  identify  a  Director  of 
Maintenance  (DOM),  with  qualifications 
determined  by  the  Administrator  that 
are  based  on  the  size,  scope  and 
complexity  of  the  fractional  ownership 
program.  The  DOM  would  be  the  focal 
point  for  all  correspondence  and 
questions  between  the  FSDO  and  the 
program  management  company 
concerning  maintenance  related  issues. 

FAA  Response:  The  FAA  recognizes  a 
need  for  management  personnel  and 


individuals  designated  for 
accountabiliW  within  a  program.  Instead 
of  designating  specific  positions, 
program  managers  will  be  asked  to 
identify  individuals  that  the  FAA  can 
contact  on  specific  issues,  such  as 
operations  and  maintenance,  and  who 
are  authorized  to  sign  the  management 
specifications.  However,  if  a  fractional 
ownership  piogram  manager  elects  to 
maintain  pro  ^am  aircraft  using  a 
continuous  a  rworthiness  maintenance 
program  (CA  AP).  the  position  of 
Director  of  IV  aintenance  would  be 
required  (Set  §  91.1413(b)(1)). 

Minimum  Fr  ictional  Ownership  Share 

PASS  belie  ves  that  §  91.1001(b)(4) 
should  be  ch  inged  so  that  the 
requirement  or  Vieth  share  minimum 
ownership  ir  eludes  a  monetary  cost  for 
the  fractiona  aircraft  along  with  the 
minimum  shtre  requirement.  For 
instance,  an  i  ircraft  valued  at  over  2 
million  dolla  's  could  be  a  Vieth 
minimum  shi  ire  but  an  aircraft  under  2 
million  dolla  s  should  be  Vath  share  as 
a  minimum. '  "his  would  help  prevent 
the  possibilit  r  of  a  program  manager 
selling  many  shares  of  a  1973  Cessna 
172  at  low  cost  shares,  circumventing 
the  meaning  i  )f  the  fractional  ownership 
program  and  actually  conducting  low 
fee  air  chartei  operations  without  a  part 
135  air  chartc  r  operating  certificate. 
Additionally,  under  the  proposed 
definition  a  p  erson  could  purchase  a 
Vi  7th  share  a^d  not  be  under  the 
umbrella  of  fiactional  ownership.  PASS 
does  not  belitve  this  was  the  FAA's 
intent.  I 

)et  Sales  &  ^ervices,  Inc.  objects  to  the 
proposed  cortcept  of  "minimum 
fractional  owtiership  interest"  when 
there  are  man  y  other  ways  to  control  an 
asset  in  the  dynamic  U.S.  business 
environment  other  than  ownership, 
such  as  exclu  sive  lease  arrangements 
which  shoulc  be  given  the  same 
constructive  reatment  as  ownership.  Jet 
Sales  states  tl  lat  an  on-demand  air  > 

charter  certifi  cate  holder  can  lease 
afrcraft  and,  i  i  fact,  that  aircraft  may 
have  joint  us«  s  such  as  serving  as 
private  and/o  r  corporate  aircraft 
transportatio]  i.  Also,  scheduled  afrlines 
lease  aircraft  is  well  as  other  assets.  Jet 
Sales  believei  that  lease  arrangements 
must  be  allov  ed  in  fiactional  programs. 

Aviation  CI  larter  Services  expresses 
concern  that  i  subleasing  arrangements  by 
a  share  ownei  would  violate  the  Vieth 
requirement  4nd  that  if  subleasing  of  a 
share  is  allov^d,  the  person  subleasing 
should  have  1p  hold  an  operating 
certificate  and  follow  part  135 
regulations.    ' 

EJA  believds  that  the  final  rule  should 
clarify  the  rej  ulatory  ramifications  of  a 


fractional  ovmership  interest  not 
meeting  the  minimum  requirement  of  an 
interest  equal  to,  or  greater  than,  one- 
sixteenth  of  a  subsonic,  fixed-wing 
aircraft  or  one-thirty-second  of  a 
rotorcraft  aircraft.  EJA  suggests  that  the 
final  rule  should  specify  that  any  system 
of  aircraft  exchange  which  meets  the 
definition  of  "fractional  ownership 
program"  in  all  respects  except  that  one 
or  more  of  the  fractionetl  owners  possess 
less  than  a  "minimum  fractional 
ownership  interest"  will  be  required  to 
conduct  program  operations  for  such 
owners  under  appropriate  air  carrier 
regulations  rather  than  under  subpart  K. 

FAA  Response:  The  FAA  has 
determined  that  the  minimimi  share 
requirement  is  adequate  to  define  an 
ownership  interest  and  the  addition  of 
a  monetary  cost  does  not  add  any  value. 

In  response  to  the  comments  about 
lease  arrangements,  the  FAA  considers 
a  long-term  lease  to  be  equivalent  to  an 
ownership  interest.  Therefore,  leasing  is 
allowed  under  subpart  K.  Any  lease  or 
sublease  arrangement  may  not  be 
smaller  than  the  minimum  Vieth  share   • 
requirement. 

The  FAA  agrees  with  the  suggestion 
by  EJA  that  the  regulation  should 
explain  the  ramifications  of  a  fractional   - 
operation  not  meeting  the  minimum 
interest  requirements.  The  regulation 
has  been  modified  to  add  §  91.1005(c)  to 
make  it  clear  that  fractional  ownership 
programs  with  more  than  16  owners  per 
aircraft,  including  sublease  shares  that 
result  in  an  ownership  interest  smaller 
than  Vieth,  must  be  operated  by  a  part 
119  certificate  holder  under  part  135  or 
121,  as  applicable. 

Two  or  More  Aircraft 

NATA  and  Flexjet  support  the 
requirement  for  two  or  more  airworthy 
aircraft  as  an  essential  element  of  a 
fractional  ownership  program.  However, 
a  bona  fide  fractional  afrcraft  program, 
especially  a  new  entrant,  might  only 
have  two  aircraft  in  the  program.  While 
this  satisfies  the  requfrement  of  the  rule, 
there  may  be  times  when  one  of  the 
program  aircraft  is  temporarily 
unairworthy  because  of  mechanical 
failure  or  required  maintenance  or 
inspection.  Such  brief  and  routine 
occurrences  should  not  affect  the  ability 
of  the  program  to  continue  to  operate 
under  subpart  K.  NATA  and  Flexjet 
recommend  that  the  FAA  make  this 
clear  in  the  Final  Rule. 

FAA  Response:  The  FAA  does  not 
believe  that  a  rule  change  is  necessary 
since  this  kind  of  intermittent 
occurrence  is  in  the  course  of  normal 
business  and  would  not  be  considered 
a  violation  of  the  two  airworthy  aircraft 
requfrement.  It  is  expected  that  an 
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aircraft  would  be  temporarily  out  of 
service  for  maintenance  or  repair. 
Further,  because  of  aircraft  s^es  or 
other  factors,  there  may  be  short  periods 
when  the  two  aircraft  requirement 
cannot  be  met.  A  key  element  of  a 
fractional  ownership  program  is  the  dry 
lease  exchange  provision  that  will 
mandate  that  two  or  more  aircraft  be 
available  in  the  long  term. 

Dry  Leasing 

An  individual  states  that 
§  91.1002(b)(2)  and  (b)(7).  discussing 
dry  lease  requirements  without  crew 
members  and  fractional  ownership 
program  msmagement  services 
requirements  to  provide  aircraft,  crews, 
maintenance,  crew  training  and  record 
keeping,  are  hard  to  understand  and 
appear  to  be  in  conflict  with  each  other. 

FAA  Response:  The  arrangements 
described  in  §91. 1001(b)(2)  and  (b)(7) 
((b)(8)  in  final  rule)  are  distinct  and 
different,  but  they  are  not  in  conflict 
with  each  other.  The  dry  lease 
arrangement  described  in 
§  91.1001(b)(2)  is  an  agreement  among 
fractional  owners  that  allows  them  to 
use  aircraft  owned  by  other  fractional 
owners  within  the  same  program.  The 
dry  lease  exchange  provision  facilitates 
the  use  of  the  owners'  aircraft.  The 
program  manager  does  not  provide  the 
aircraft,  rather  the  program  manager's 
role  is  to  schedule  the  aircraft  from 
within  the  dry  lease  exchange  pool  and 
to  provide  other  aviation  expertise  and 
services  to  the  owners,  as  described  in 
renumbered  paragraph  (b)(8). 

Affiliate  Fractional  Ownership  Program 

PASS  believes  that  an  affiliate 
fractional  ownership  program,  as 
provided  in  §91.1001(b)(6)(ii).  should 
not  be  allowed  because  there  would  not 
be  effective  controls  for  FAA  oversight 
and  surveillance.  FAA  inspectors  could 
not  schedule  inspections  and 
surveillance  efficiently.  Additionally, 
PASS  believes  it  would  be  very 
confusing  in  determining  operational 
control  of  program  aircraft  between 
affiliate  program  management 
companies. 

NATA  and  Flexjet  believe  that  the 
decision  about  whether  program 
managers  are  affiliated  should  be  made 
once  at  the  time  of  initial  FAA  approval 
of  a  program  (or  at  the  time  a  new 
program  is  started  by  an  affiliated 
manager)  at  the  national  level  by  a 
headquarters-based  FAA  official  who 
has  developed  an  expertise  in  an  area 
and  who  can  make  uniform  decisions  in 
the  matter.  Once  the  determination  is 
made  at  the  national  level,  the  program 
management  specifications  should 
include  a  reference  to  any  affiliated 


program  managers  and  there  should  be 
no  revisiting  of  the  issue  without  good 
cause. 

The  Teamsters  disagree  with  the 
proposal  to  allow  "affiliates"  to  be  part 
of  the  "interchange  agreement"  v  here 
an  individual  who  purchases  a  siiare  of 
an  aircraft  operated  by  a  specific 
program  manager  can  now  be  "sold  ofP* 
to  an  affiliate  while  maintaining  the 
same  rights  and  benefits  as  if  he  was  in 
the  original  program  manager's 
operation.  The  commenter  believes  that 
there  is  no  guarantee  of  proportional 
and  equal  aircraft  use  between  owners, 
or  that  an  affiliate  aircraft  is  even  a 
fractionally  owned  aircraft.  In  response 
to  the  FAA's  request  for  comments  on 
this  issue,  the  Teamsters  state  that  this 
concept  would  not  ensure  that  owners 
have  legal  possession,  custody,  and  use 
of  an  affiliate  aircraft.  The  Teamsters 
believe  that,  under  the  proposal,  if  a 
part  135  on-demand  charter  company 
became  an  affiliate,  it  would  not  have  to 
comply  with  part  135  regulations  when 
chartering  out  one  of  its  aircraft  to  a 
fractional  owner. 

FAA  Response:  For  an  affiliate 
relationship  to  exist,  the  parties  must  be 
part  of  the  same  umbrella  company  and 
the  relationship  would  have  to  be 
identified  in  the  management 
specifications.  The  40  percent  holding 
of  equity  and  voting  power  is  presumed 
to  be  an  adequate  controlling  interest  to 
define  an  affiliate.  Any  affiliates  will  be 
identified  in  the  management 
specifications  and  will  be  referenced  in 
contractual  and  lease  dociunents  among 
the  owners  and  the  program  manager. 
These  management  specifications  and 
guidance  are  reviewed  by  FAA  national 
and  regional  headquarters. 

The  comment  that  an  on-demand 
operation  under  part  135  could  become 
an  affiliate  to  circumvent  the  part  135 
requirements  and  operate  under  subpart 
K  is  not  a  correct  assumption.  An 
affiliate  represents  a  business  or 
corporate  organizational  structure  and 
does  not  define  the  operational 
requirements.  Each  affiliate  program 
will  need  to  be  reviewed  on  a  case  by 
Ccise  basis  to  determine  if  it  meets  the 
applicability  of  this  subpart. 

Program  Manual 

EJA  comments  that  proposed 
§91.1001(b)(7)(v)  defines  the  provision 
of  fractional  ownership  program 
management  services  to  include  the 
development  and  use  of  a  maintenance 
program  manual.  There  is  no  other 
mention  of  this  manual  in  the  NPRM. 
Proposed  §§91.1023  and  91.1025 
require  only  a  written  program 
operating  manual.  Since  maintenance 
manuals  are  not  required  imder  part  135 


for  aircraft  with  less  than  10  seats.  EJA 
believes  it  is  imlikely  that  the  FAA 
intends  for  part  91,  subpart  K  to  require 
maintenance  manuals  for  all  aircraft. 

FAA  Response:  The  FAA  agrees  with 
the  EJA  comment,  and  has  deleted  the 
reference  to  a  maintenance  manual. 

Section  91.1 003    Management  Contract 
Between  Owner  and  Program  Manager 

EJA  suggests  clarifying  language  for 
paragraphs  (b)  and  (c)  of  this  section 
that  would  replace  the  phrase  "program 
log  books  and  maintenance  records" 
with  the  phrase  "log  books  and 
maintenance  records  maintained  by  the 
program  manager." 

Flexjet  recommends  deletion  of  either 
paragraph  (b)  or  (c)  of  this  section 
because  they  are  duplicative. 

NBAA  recommends  that  paragraph  (d) 
of  this  section  be  deleted  because  this 
commenter  believes  that  the  "FAA  must 
retain  full,  unrestricted  access  to  every 
aircraft  owner  of  U.S. -registered  aircraft, 
regardless  of  contractual  arrangements 
designed  for  efficiency  *  *  *"  At  the 
same  time,  NBAA  recommends  that  "in 
the  development  of  inspector  guidance 
and  additional  preamble  mentioned, 
that  the  FAA,  under  ordinary 
cirannstances  but  at  its  sole  discretion, 
communicate  primarily  with  the 
fractional  program  manager  on  issues 
related  to  program  aircraft." 

FAA  Response:  The  FAA  agrees  with 
this  suggestion  that  the  phrase  "program 
log  books  and  maintenance  records" 
should  be  replaced  with  the  phrase  "log 
books  and  maintenance  records 
maintained  by  the  program  manager." 
This  change  appears  in  the  final  rule 
language.  In  addition  the  FAA  has 
combined  paragraphs  (b)  and  (c)  into 
one  paragraph  (b)  that  addresses  both 
the  right  to  inspect  and  the  right  to 
audit.  The  FAA  has  also  removed  the 
word  "solely"  from  proposed  paragraph 
(d)  and  has  redesignated  the  paragraph 
as  paragraph  (c).  Also,  to  clarify  the 
FAA's  relationship  with  the  fractional 
owner,  a  new  paragraph  (d)  has  been 
added  to  state  that  the  contract  must 
acknowledge  the  FAA's  right  to  contact 
the  owner  direcUy,  should  it  choose  to 
do  so. 

Section  91.1 007    Advance  Notice  of 
Non-Program  Aircraft  Substitutions 

Several  commenters  state  concern 
with  the  proposed  language  of  this 
section,  which  states  that  the  prograin 
manager  "shall  make  an  effort  to  notify 
a  fractional  owner  prior  to  the  flight 
when  a  non-program  aircraft  is 
substituted  for  a  program  aircraft  for  the 
use  of  the  fractional  owner." 

EJA  states  that  the  rule  should  be 
revised  to  make  clear,  as  does  the  NPRM 
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preamble,  that  when  a  non-program 
aircraft  is  subsQtuted,  it  must  he 
operated  by  a  certificate  holder  with  the 
appropriate  authority.  EJA  also  suggests 
that  the  final  rule  should  clarify  that  a 
program  manager  may  elect  to  conduct 
a  particular  fractional  ownership 
program  flight  for  a  fractional  owner 
under  part  121  or  135,  assuming  that  the 
program  manager  is  properly 
certificated  to  undertake  those 
operations  under  those  parts  of  the 
regulations. 

PASS  believes  that  if  non-program 
aircraft  are  to  be  used,  they  should  be 
identified  in  the  contract  and  that  a  list 
of  non-program  aircraft  should  be 
provided  to  each  fractional  owner  and 
to  the  Administrator. 

The  Teamsters  and  an  individual 
believe  that  the.  program  manager 
should  be  required  to  do  more  than  just 
"make  an  effort"  to  notify  the  fractional 
owner. 

A  pilot  in  a  fractional  ownership 
program  states  that  customer 
notification  of  sell-offs  "when  possible" 
clearly  highlights  that  fractional 
companies  need  to  change  operational 
aspects  of  the  flight  to  the  extent  that 
safety  is  compromised.  Large  problems 
occw  in  communication  with  crew  and 
passengers.  There  have  been  continual 
problems  where  aspects  of  flights  have 
been  changed  and  either/both  crew  and 
passengers  were  not  notified.  This 
commenter  believes  customer  sell-offs 
will  compromise  the  safety  and  security 
of  flight  operations  regarding  many 
aspects  of  14  CFR  61/135/121. 

FAA  Response:  The  FAA  agrees  with 
the  commenters  that  the  proposed 
§  91.1007  was  not  sufficiently  clear.  In 
addition,  we  question  the  practicality  of 
the  term  "make  an  effort  to  notify"  the 
fractional  owner  prior  to  the  flight. 
However,  we  agree  there  must  be  a 
method  for  parties  to  know  who  is  in 
operational  control  of  that  flight. 
Procediu^s  and  notification  of  aircraft 
substitution  should  be  discussed  as  part 
of  the  contract  between  the  program 
manager  and  the  owner.  This  is  done  to 
ensure  the  owner  knows  that  some 
flights  may  be  conducted  by  an  air 
carrier,  that  there  is  a  clear 
understanding  of  who  is  in  operational 
control  of  each  flight,  and  to  track 
program  flight  hours. 

In  the  final  rule,  the  section  title  has 
been  changed  and  the  section  has  been 
revised.  The  text  of  paragraph  (a)  has 
been  revised  to  state  that  "Except  as 
provided  in  §  91.501(b),  when  a  non- 
program  aircraft  is  used  to  substitute  for 
a  program  flight,  the  non-program 
aircraft  must  be  operated  in  compliance 
with  part  121  or  part  135."  The  phrase 
"shall  make  an  effort"  has  been 


removed  and  the  revised  language 
makes  clear  that  when  a  non-program 
aircraft  is  substituted,  it  must  be 
operated  by  a  certificate  holder  with  the 
appropriate  authority. 

New  paragraph  (b)  makes  it  clear  that 
a  program  mtnager  may  conduct  a  flight 
under  part  i;  1  or  135,  either  at  his  own 
election  or  at  the  request  of  a  fractional 
owner,  only  f  the  program  manager 
holds  a  part    19  certificate  authorizing 
those  operati  ans.  In  this  case  a  program 
manager  is  m  >  longer  acting  as  a 
program  man  ager,  but  instead  is  a 
certificate  ho  der  who  is  in  operational 
control  of  th«  t  flight.  A  fractional 
owner's  aircr  ift  could  be  used  in  an 
operation  um  ler  part  121  or  135,  if  it  is 
dry  leased  to  a  part  119  certificate 
holder  and  ai  ithorized  in  that  certificate 
holder's  opei  itions  specifications.  That 
certificate  ho  der  must  conduct  the 
operation  um  ler  the  operating  rules  of 
part  121  or  i;  ;5,  as  appropriate. 

New  parag  aph  (c)  was  added  to 
ensure  that  a  fractional  owner  is 
informed  wh  sther  a  flight  is  being 
conducted  as  a  program  flight  or  is 
being  conduc  ted  under  part  121  or  part 
135  of  this  ch  apter.  The  method  and 
timing  of  sue  i  notification  is  to  be 
determined  b  stween  the  progreun 
manager  and  fractional  owners.  Fmlher, 
§  91.1027(e)  I  equires  that  the  program 
manager  pro\  ide  a  written  document  to 
be  carried  on  each  flight  stating  who  is 
in  operationa  control  of  that  flight  and 
under  which  tAA  regulations  the  flight 
is  being  cond  ucted.  That  paragraph 
specifies  that  the  document  must  be 
carried  on  bo  ird  to  the  flight's 
destination  ai  id  includes  record 
retention  reqi  lirements. 

The  FAA  d  aes  not  agree  with  the 
suggestion  bji  PASS  that  if  non-program 
aircraft  are  to  be  used,  they  should  be 
identified  in  he  contract  and  that  a  list 
of  non-progra  m  aircraft  should  be 
provided  to  e  ich  fractional  owner  and 
to  the  Admin  strator.  The  FAA  believes 
that  this  kind  of  scenario  would  be 
imworkable  aid  unnecessary.  However, 
the  contract  should  make  clear  that 
when  a  progr  im  aircraft  is  not  available, 
a  non-prograi  a  aircraft  will  be  provided 
that  will  be  o  lerated  under  part  121  or 
135. 
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control;  this  should  remain  with  the 
Program  Manager. 

FAA  Response:  The  FAA  believes  that 
the  rule  language  does  make  clear  the 
lines  of  operational  control.  When  an 
aircraft  is  operated  imder  subpart  K  on 
a  program  flight,  the  fractional  owner 
for  whom  the  operation  is  being 
conducted  is  in  operational  control  and 
is  responsible  for  compliance  with  all 
applicable  regulations.  The  fact  that  the 
fractional  owner  has  delegated  certain 
tasks  to  the  program  manager  does  not 
relieve  the  fractional  owner  of 
responsibility,  similar  to  situations 
where  aircraft  owners  contract  for 
maintenance  and  other  required 
services. 

Section  91.1013    Owner's 
Understanding  and  Acknowledgment  of 
Operational  Control  Responsibilities 

PASS  and  the  Teamsters  believe  that 
the  reality  that  fractional  owners  are 
nothing  but  passengers  on  their  aircraft 
needs  to  be  recognized.  Fractional 
owners  have  no  decision-making 
responsibility  in  the  actual  operation  of 
the  aircraft.  The  fractional  ownership 
program  manager  needs  to  be  held  liable 
for  compliance  with  the  FAA 
regulations  for  the  maintenance, 
aircrew,  training  and  operation  of  the 
fractional  aircraft.  The  degree  of 
operational  control  is  not  equal  between 
the  fractional  owners  and  the  program 
managers. 

An  individual  recommends  that 
§  91.1013(a)(l)(iii)  be  stricken  from  the 
final  rule  because  it  is  inappropriate, 
unnecessary  and  potentially  harmful. 
The  commenter  states  that  the  FAA's 
regulations  are  an  inappropriate  means 
of  alerting  members  of  the  aviation 
community  to  the  tort  ramifications  of 
their  activities  and  states  that  the  FAA 
has  not  done  so  with  respect  to  others 
in  the  aviation  community  (for  example, 
pilots,  mechanics  or  traditional  owners 
of  aircraft). 

The  commenter  states  that  this 
provision  does  not  alert  fractional 
owners  to  anything. that  has  not  always 
been  true  for  all  owners  of  aircraft, 
fractional  or  not.  Whether  a  fractional 
owner  is  deemed  to  exercise  operational 
control  will  likely  continue  to  be  based 
on  actual  control,  independently  of  the 
fractional  characterization  of  the    • 
arrangement. 

The  commenter  states  that  another 
potential  consequence  of  the  provision 
is  that  it  might  be  misinterpreted  by  the 
fractional  management  company  as  an 
indication  that  it  is  relieved  of  its  tort 
duties  by  virtue  of  the  owner's  required 
acknowledgment  of  his  responsibilities. 
As  urged  above,  if  the  fractional 
arrangement  causes  a  change  to  the 
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traditional  allocation  of  tort  liability 
between  the  owner  on  the  one  hand, 
and  the  pilot,  mechanic,  or  other 
independent  contractor  on  the  other, 
that  change  results  only  because  the 
owner  has  in  fact  chosen  to  exercise 
actual  control.  The  management 
company  should  not  be  led  to  believe 
that  its  tort  exposure  has  been 
diminished  by  the  mere  characterization 
of  the  arrangement  as  fractional,  or  by 
the  owner's  acknowledgment  of 
operational  control,  when  the  true 
essence  of  the  relationship  is  the  total 
entrustment  of  all  operational  functions 
to  the  management  company. 
■     FAA  Response:  As  stated  previously, 
the  FAA  believes  that  the  idea  that  each 
fractional  owner  will,  at  times,  have 
operational  control  of  an  aircraft  being 
used  on  his  or  her  behalf  is  at  the  heart 
of  the  fractional  ownership  concept. 
Many  of  the  details  of  the  contractual 
relationship  between  a  prospective  or 
actual  fractional  owner  and  a  program 
manager  are  not  safety  related  and 
therefore  are  not  a  concern  of  the  FAA. 
However,  the  FAA  believes  that  it  is 
important  for  prospective  or  actual 
fractional  owners  to  know  and 
understand  the  responsibilities  they  will 
assume  as  a  fractional  owner. 

The  FAA  agrees  that  this  type  of 
requirement  has  not  been  imposed  on 
other  regulated  entities.  Because  of  the 
unique  aspects  of  the  fractional 
ownership  arrangement,  the  number  of 
the  owners,  and  the  varying  levels  of 
owner  expertise,  the  FAA  believes  the 
implications  of  operational  control, 
including  liability  risk  and  enforcement 
actions,  must  be  clearly  expressed  and 
acknowledged  by  the  owners.  Fractional 
owners  need  to  understand  that  when 
safety  requirements  are  not  met  they  are 
subject  to  FAA  enforcement  actions  or 
liability  risks.  Suspension  or  revocation 
of  management  speciiications  would 
affect  the  operation  of  the  entire 
fractional  ownership  program, 
impacting  the  program  manager  and  all 
of  the  fractional  owners  in  the  program. 

Section  91.1014    Manager's 
Responsibility  for  Ensuring  Compliance 

NWJ  and  an  individual  state  that  the 
proposed  paragraph  further 
demonstrates  the  need  to  designate  an 
individual  as  "Program  Manager"  rather 
than  an  entity.  They  believe  that,  in 
order  for  a  fractional  ownership 
program  manager  to  "ensure  that  its    ^ 
program  *  *  *  (is)  sufficient  to  ensure 
owner  compliance: *  *  *,"the 
accountability  of  an  entity  alone  may 
not  be  sufficient.  PASS  believes  that  this 
paragraph  should  be  deleted,  as  it 
confrises  owner  compliance  with 
operational  control. 


FAA  Response:  The  FAA  agrees  that 
there  is  a  need  to  have  a  system  to 
identify  contacts  within  a  program 
management  company.  The  program 
operating  manual  required  imder 
§  91.1023  and  §  91.1025  will  spell  out 
procedures  and  identify  responsibilities. 
To  avoid  the  confusion  raised  by  the 
PASS  comment,  the  FAA  has  inserted 
subheadings  into  the  final  rule  so  that 
it  is  clear  that  §§91.1014-91.1443 
address  program  manager 
responsibilities.  Furthermore.  §91.1014 
has  been  revised  to  clarify  the  operation 
process  and  requirements  for  issuance 
of  management  specifications.  This 
issuance  is  based  on  a  finding  that  the 
program  manager  meets  the  applicable 
requirements,  is  properly  and 
adequately  equipped,  and  is  able  to 
conduct  a  safe  operation.  The  section 
title  has  been  changed  to  "Issuing  or 
denying  management  specifications." 

Sections  91.1015,91.1017 
Management  Specifications  and 
Amending  Program  Manager's 
Management  Specifications 

NBAA  states  that,  in  addition  to 
defining  the  contents  of  the  program 
manager's  management  specifications  as 
well  as  the  process  for  amending  them, 
the  FAA  also  must  develop  rules  that 
define  the  management  specification 
application  process  (including  any 
information  required  as  part  of  the 
application)  and  define  a  process  to 
issue  or  deny  management 
specifications. 

NATA  and  Flexjet  state  that  all 
fractional  program  managers,  both 
existing  and  start-up,  will  be  required  to 
make  application  for  management 
specifications  from  the  FAA.  However, 
the  NPRM  does  not  identify  the  process 
by  which  a  prospective  program 
manager  would  apply  and  receive 
management  specifications.  Therefore, 
NATA  and  Flexjet  support  cleaw 
information  within  the  regulation 
specifying  how  application  is  to  be 
made,  what  supporting  materials  must 
be  submitted  with  a  formal  application 
and  what  criteria  the  FAA  will  use  as  a 
basis  to  deny  or  issue  management 
specifications. 

PASS  believes  that  a  list  of  items 
should  be  added  to  the  management 
specifications,  such  as  carrying 
hazardous  materials,  geographic 
operating  area  for  fiactional  operations, 
VMC  or  IMC  operating  capabilities, 
navigation  authorizations,  and  cargo 
carrying  capabilities.  PASS  states  fiiat 
Management  Specifications  should  be 
handled  just  as  Operation  Specifications 
are  currenUy  handled  by  part  135 
certificate  holders. 


FAA  Response:  The  management 
specification  application  process  will  be 
similar  to  the  process  for  issuing 
operations  specifications  under  part  119 
for  persons  conducting  operations  under 
parts  121  and  135.  Additional  rule 
language  has  been  added  in  §  91.1014  to 
make  it  clear  that  management 
specifications  are  issued  to  the  program 
manager  on  behalf  of  the  owners  if  the 
program  meets  the  regulatory 
requirements  of  subpart  K.  The 
management  specifications  will  be 
processed  on  the  FAA  operations 
specifications  subsystem  and  will  be 
managed  by  the  same  procedures  used 
to  manage  operations  specifications  for 
air  carriers  operating  imder  parts  121 
and  135.  The  application  process  is 
referenced  in  the  final  rule  and  will  be 
detailed  in  guidance  documents. 
Section  91.1015(a)(10)  allows  the 
Administrator  to  specify  additional 
items  to  be  contained  in  management 
specifications.  This  gives  the  FAA  and 
the  program  manager  the  flexibility  to 
amend  or  revise  the  management 
specifications  as  appropriate. 

Section  91.1016    Confidential 
Information  (Suggested) 

NATA  and  Flexjet  comment  that, 
because  subpart  K  will  require  fractional 
owners  and  program  managers  to 
provide  commercial  and/or  financial' 
information  from  time-to-time,  they 
strongly  recommend  that  certain 
information  be  protected  as 
confidential.  NATA  and  Flexjet 
recommend  the  addition  of  a  separate 
section  to  address  this  issue. 

FAA  Response:  As  is  the  case  with  all 
Freedom  of  Information  Act  issues,  the 
FAA  will  handle  requests  that 
information  be  treated  as  privileged  or 
confidential  conmiercial  or  financial 
information  under  the  Department  of 
Transportation  rules  in  49  CFR  part  7, 
particularly  §§  7.13  and  7.14.  Whether 
specific  information  about  fractional 
owners  (for  example,  names,  addresses) 
is  made  available  to  the  public  by 
program  managers  will  depend  on  the 
contractual  relationship  between  these 
parties.  Fractional  owners  will  be 
identified  in  the  files  of  the  FAA's 
Aircraft  Registry  in  Oklahoma  City  and 
these  files  are  available  to  the  general 
public.  Section  91.1015(b)  allows  the 
program  manager  to  keep  a  current.list 
of  fractional  owners  at  its  principal  base 
of  operations  or  other  location  and 
referenced  in  its  management 
specifications,  instead  of  listing  all 
owners'  names  in  that  document.  This 
provides  for  a  degree  of  confidentiality 
of  owner  information. 
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Section  91.1019    Conducting  Tests  and 
Inspections 

PASS  believes  that  the  FAA  needs  the 
authority  to  conduct  en  route 
inspections  in  §91. 1019(b)(2)  as  in  part 
121  and  135.  Crew  coordination  and 
safe-operating  procedures  are 
paramount  for  the  safety  of  the 
passengers.  The  only  way  that  the  FAA 
can  provide  effective  oversight  and 
siuveillance  of  these  types  of  operations 
is  by  conducting  en  route  inspections. 
PASS  states  that  there  continues  to  be 
problems  with  Crew  Resoince 
Management,  especially  with  the  newer 
"Glass  Cockpit"  aircraft  and  that 
information  overload  is  a  constant 
challenge  to  the  pilots.  Siuveillance  of 
the  crews  will  allow  an  unbiased 
evaluation  of  the  crew  performance, 
which  in  tiun  will  validate  how 
effective  the  training  program  is 
working.  This  will  provide  valuable 
insights  that  can  be  used  to  improve 
future  training  requirements.  PASS 
recommends  that  this  paragraph  should 
at  least  be  changed  to  include  en  route 
inspections  on  aircraft  that  require  two 
flight  crewmembers  for  operation  of  the 
aircraft. 

EJA  states  that  proposed  §  91.1019(c) 
requires  that  each  employee  of  a 
program  manager  that  is  responsible  for 
maintaining  the  program  manager's 
records  must  make  those  records 
available  to  the  FAA.  EJA  believes  that 
FOARC  intended  this  requirement  to 
apply  only  to  safety-related  records,  and 
not  generally  to  all  dociunents 
maintained  by  a  program  manager,  hi  a 
similar  provision  of  the  NfPRM,  the  FAA 
used  the  phrase  "pertaining  to 
operational  safety  of  the  program, 
including  all  program  logbooks  and 
maintenance  records'  to  specify  which 
program  manager  records  an  owner  has 
the  right  to  inspect.  EJA  recommends 
that  the  quoted  phrase  be  added  to 
§  91.1019(c). 

NWJ  and  an  individual  object  to 
proposed  §  91.1019(c)  because  the 
paragraph  does  not  specify  which 
records  are  being  referenced,  for 
example,,  maintenance  records,  pilot 
records.  Also,  the  commenters  believe, 
if  such  responsibility  exists,  the  person 
who  maintains  that  responsibility 
should  be  named  in  the  management 
specihcations. 

Flexjet  states  that  §  91.1019(b)(1) 
should  be  clarified  to  state  that  the 
Management  Specifications  may  be 
maintained  not  only  at  its  principal  base 
of  operations,  but  also  at  a  place 
approved  by  the  Administrator,  as  is 
provided  in  §§  91.1015(e)  and 
91.1027(a). 


FAA  Resphnse:  The  FAA  agrees  with 
the  concern  raised  by  EJA  but  believes 
the  language  suggested  by  EJA  is  too 
narrow.  The  records  that  must  be  made 
available  to  I  he  Administrator  would  be 
any  records  fequired  by  or  necessary  to 
demonstrate. compliance  with  subpart  K. 

The  FAA  disagrees  with  the 
recommendation  by  PASS  to  require  en 
route  inspections  for  fractional  program 
operations,  "f  he  complexities  of  the 
operation  preludes  scheduling  en  route 
inspections.  [This  is  similar  to  die 
philosophy  Applied  to  on  demand  part 
135  operations.  En  route  inspections  are 
only  required  for  commuter  operations 
and  are  not  lequired  as  part  of  the 
national  wonc  program  for  on  demand 
operations.  Furthermore,  the  FAA  has 
other  means  pf  effectively  surveilling 
the  operation,  including  acceptance  and 
approval  of  procedures,  manuals,  and 
training  programs.  As  part  of  its 
implementat  on  strategy,  the  FAA  is 
developing  a  work  program  for 
fractional  om  nership  operations  that 
mirrors  the  i\  ational  guidelines  for 
surveillance  find  inspection  of  part  135 
on  demand  (^erations.  The  FAA  also 
disagrees  wi{i  the  suggestion  made  by 
NWJ  that  a  pferson  responsible  for  the 
records  should  be  named  in  the 
management  specifications.  The 
operations  ni  anual  will  define  personnel 
responsibilit  es. 

The  FAA  akrees  with  the  suggestion 
by  Flexjet  anp  has  modified  the  final 
rule  so  that  paragraph  (b)(1)  permits  the 
management  specifications  to  be 
maintained  a  t  the  program  manager's 
principal  pla  ::e  of  business  or  at  a  place 
approved  by  the  Administrator. 
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incident  or  accident.  The  owner  has 
responsibility  under  the  NTSB  i 
regulations  to  notify  the  NTSB  of  an 
incident,  accident,  or  overdue  aircraft. 
The  accomplishment  of  this  notification  ■ 
can  be  delegated  to  a  program  manager. 
The  procedures  required  by  §  91.1021(b) 
and  included  in  the  program  operations 
manual  establish  the  means  for  the 
owners  to  fulfill  their  accident  response 
responsibilities.  Therefore,  FAA 
believes  no  change  to  the  regulatory 
language  is  required. 

Tne  FAA  agrees  with  the  comment  by 
Flexjet  and  would  expect  such  . 
corrective  action  should  take  place  in 
response  to  underlying  safety  issues. 

Section  91.1023    Program  Operating 
Manual  Requirements 

EJA  states  that  in  proposed 
§  91.1023(h),  there  is  a  reference  to  an 
"approved  inspection  program 
operations  manual,"  a  term  that  is  not 
defined  in  the  proposed  rule.  EJA  thinks 
that  this  reference  should  be  to  an 
"approved  'aircraft  inspection 
program,' "  which  is  addressed  in 
proposed  §91.1109.  EJA  recommends 
that  the  "approved  aircraft  inspection 
program"  concept  from  §  91.1109  be 
incorporated  into  §91.1023.  Also  in 
§  91.1023(h),  the  reference  to  "stations" 
may  be  confused  with  the  term  as  used 
in  part  121  or  135.  EJA  recommends  that 
the  term  "stations"  be  replaced  with  the 
term  "facilities." 

EJA  also  states  that  program  managers 
that  are  also  certificated  under  part  121 
or  135  should  be  able  to  use,  for  subpart 
K  purposes,  the  general  operations 
manual  from  those  certificated 
operations,  so  long  as  the  manual 
addresses  differences  between  the 
operations  under  part  121  or  135  and 
the  operations  under  part  91 ,  subpart  K. 
EJA  recommends  that  §§91.1023  and 
91.1025  be  amended  to  provide  this 
option. 

EJA  further  comments  that  under 
proposed  §91.1023,  the  program 
operating  manual  is  a  document  that  is 
accepted  by  the  FAA.  However,  some  of 
the  procedures  contained  in  that 
manual,  such  as  the  destination  airport 
analysis  under  proposed  §91.1037, 
must  be  approved  by  the  FAA.  EJA 
recommends  that  §  91.1037(c)  be 
amended  to  clarify  this. 

PASS  believes  that  the  program 
operating  manual  should  be  accepted  by 
the  Administrator  and  the  program 
management  company  held  responsible 
for  keeping  it  cmrent  and  up-to-date. 
PASS  also  believes  that  if  the  operating 
manual  is  not  in  hard  copy  form,  and  is 
transmitted  electronically,  as  provided 
under  §  91.1023(g),  a  means  must  be  ' 
made  to  ensure  that  the  information  is 
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current.  PASS  further  conunents  that, 
contrary  to  §  91.1023(h),  the  program- 
operating  manual  should  be  carried  on 
every  aircraft  in  case  the  aircraft  has  to 
divert  to  another  destination  or  flies  into 
an  airport  that  does  not  have  approved 
maintenance  services  or  personnel. 

FAA  Response:  The  FAA  agrees  with 
the  recommendation  by  EJA  that 
paragraph  (h)  should  reference 
"approved  aircraft  inspection  program" 
and  has  changed  paragraph  (h) 
accordingly.  The  FAA  also  agrees  that 
the  term  "stations"  should  be  changed 
to  "facilities."  The  FAA  agrees  with 
EJA's  comment  that  program  managers 
certificated  luider  part  119  should  be 
able  to  use  the  general  operations 
manual  from  a  part  119  certificated 
operation  if  procedures  are  applicable  to 
subpart  K  and  if  any  differences  are 
clearly  stated.  Use  of  a  single  manual  for 
different  types  of  operations  must  be 
authorized  by  the  FAA  in  the 
management  specifications. 

The  FAA  agrees  with  the  comment  by 
EJA  that  manuals  that  are  "accepted" 
sometimes  contain  certain  portions  that 
must  be  "approved."  The  FAA  does  not 
think  any  change  to  the  rule  is  needed. 
The  details  of  the  procedures  will  be 
addressed  in  guidance  dociunents. 

The  FAA  agrees  with  PASS  that  the 
program  operating  manual  must  be 
acceptable  to  the  Administrator  and 
kept  current.  The  FAA  agrees  that 
appropriate  portions  of  the  program 
operating  manual  must  be  carried  on  the 
aircraft  when  it  is  away  from  the 
principal  operations  base.  This  is 
reflected  in  §§  91.1023(a)  and  (f). 

Section  91.1025    Program  Operating 
Manual  Contents 

NWJ  and  an  individual  state  that  the 
program  operating  manual  should  also 
contciin  the  name  or  names  of  persons 
responsible  for  updating  the  manuals. 

FAA  Response:  Section  91.1023(a) 
requires  the  program  manager  to  keep 
the  manual  current.  While  the  names  of 
persons  delegated  to  perform  this 
function  may  be  included  in  the 
manual,  the  FAA  does  not  believe  this 
should  be  mandatory. 

Section  91.1027    Recordkeeping 

PASS  believes  that  the  program 
manager  should  be  responsible  for 
keeping  a  list  of  qualified  mechanics 
and  repair  facilities  acceptable  to 
perform  maintenance  and  should 
identify  and  notify  the  Administrator  of 
those  required  to  follow  an  FAA 
approved  drug  testing  program. 

FAA  Response:  The  prograni  manager 
is  required  to  ensure  that  persons  who 
perform  maintenance  are  qualified.  The 
final  rule  allows  an  exception  for 


emergency  maintenance  for  those 
otherwise  qualified  personnel  who  do 
not  meet  the  drug  and  alcohol  education 
provisions  of  §  91.1047  or  the  testing 
provisions  of  §§135.251  and  135.255. 

The  FAA  believes  it  would  be  an 
administrative  burden  for  the  program 
manager  to  maintain  a  list  of  all 
qualified  mechanics  and  repair  facilities 
and  to  notify  the  Administrator  of  those 
mechanics  or  facilities  that  follow  an 
FAA  approved  testing  program.  Instead 
the  program  manager  must  notify  the 
FAA  of  all  persons  who  perform 
emergency  maintenance  who  do  not 
meet  the  applicable  drug  and  alcohol 
education  or  testing  requirements. 

In  the  final  rule  §  91.1027(a)  is 
amended  to  make  the  terminology 
consistent  with  §91.1015. 

Section  91.1029    Flight  Scheduling  and 
Locating  Requirements 

PASS  believes  that  all  flights  should 
be  required  to  file  a  flight  plan  for  all 
operations,  visual  flight  rules  (VFR)  or 
IFR. 

FAA  Response:  The  requirement  in 
§  91.1029  was  derived  fi-om  the  existing 
requirement  in  part  135.  The  program 
manager  must  have  a  process  for  flight 
locating  and  a  flight  plan  is  one  way  to 
facilitate  flight  locating.  In  most 
situations  subject  to  subpart  K, 
additional  procedures  will  exist.  For 
turbo-jet  operations  it  is  expected  that 
an  IFR  flight  plan  will  be  filed.  The 
program  manager  uust  have  an 
adequate  system  in  place  and  the  FAA 
expects  that  most  companies  will  meet 
this  requirement  by  filing  a  flight  plan. 
For  clarification  the  final  rule  §  91.1029 
has  been  amended  to  add  the  word 
"adequate"  to  paragraphs  (a)  and  (b). 

Section  91.1 035    Passenger  A  wareness 

A  flight  operations  manager 
recommends  deletion  of  the  proposed 
requirement  that  passengers  be  advised 
of  the  name  of  the  entity  in  operational 
control  of  the  flight  since  proposed 
§§91.1009—91.1013  have  already 
clearly  established  that  "the  owner  be 
advised  and  sign  a  dociunent  defining 
the  implications  of  operational  control." 

PASS  believes  that  if  additional 
passengers  are  picked  up  separately, 
they  should  be  briefed  on  emergency 
procedures  and  that  all  briefings  should 
be  in  languages  spoken  by  the 
passengers. 

Atlantic  Aviation  Flight  Services 
comments  on  what  it  believes  is  a 
disparity  between  the  current  part  135 
regulations  regarding  passenger 
briefings  and  the  proposed  changes  in 
the  subpart  K  revision.  Atlantic  believes 
that  these  regulations  should  be  the 
same  regarding  the  content  of  th  is 


regulation  and  when  the  briefings  need 
to  be  accomplished.  The  commenter 
believes  there  is  an  assiunption  in 
proposed  §  91.1035(g)  that  there  is  no 
need  for  a  passenger  to  listen  more  than 
once  to  a  briefing  since  he  or  she  would 
be  familiar  with  the  safety  aspects  after 
one  briefing.  The  commenter  believes 
that  if  this  is  the  case,  it  should  apply 
to  the  part  135  regulation. 

Flexjet  recommends  that  a  provision 
be  added  to  authorize  delegation  to  a 
flight  attendant  or  other  crewmembers 
of  the  responsibility  to  brief  passengers. 

FAA  Response:  The  FAA  aisagrees 
with  the  commenter  who  recommends 
deletion  of  the  proposed  requirement 
that  passengers  be  advised  of  the  name 
of  the  entity  in  operational  control  of 
the  flight.  The  identification  of  the 
entity  having  operational  control  is  a 
critical  aspect  of  the  fractional 
ownership  concept.  However,  paragraph 

(c)  of  §  91.1035  also  requires  the  briefing 
to  state  whether  the  flight  is  conducted 
as  a  program  flight  or  a  commercial 
operation  under  part  121  or  135  of  the 
regulations.  The  FAA  is  deleting  this 
provision  because  there  is  no  regulatory 
requirement  under  part  121  or  135  to 
state  the  operating  rules  under  which 
the  flight  is  being  conducted. 

In  response  to  the  comments  on  when 
the  briefing  is  conducted  the  FAA 
agrees  that  there  is  an  ambiguity  as  to 
whether  briefings  must  be  done  before 
each  take-off,  or  before  a  previous  flight 
on  the  aircraft.  The  FAA  is  deleting 
proposed  paragraph  (g)  and  requiring 
that  prior  to  each  take-off  the  pilot  in 
command  must  ensure  that  all 
passengers  have  been  briefed. 

The  FAA  does  not  agree  that  language 
comparable  to  §  91.1035(g)  should  be 
added  to  part  135.  While  there  are 
minor  language  differences,  both  rules 
require  that  all  passengers  receive  a 
briefing. 

The  FAA  disagrees  with  the  comment 
that  all  briefings  should  be  conducted  in 
languages  spoken  by  the  passengers. 
Briefing  cards  are  used  to  supplement 
the  oral  briefing.  Briefing  passengers  in 
all  languages  is  impractical  and  is  not 
required  for  operations  under  part  121 
or  135. 

One  commenter  recommends  that  a 
provision  be  added  to  allow  delegating 
the  responsibility  to  brief  passengers. 
This  change  is  not  necessary  because 
the  rule  already  provides  in  paragraphs 

(d)  and  (e)  that  the  briefing  can  be  given 
by  a  pilot,  another  crewmember,  or  a 
recording. 

Section  91.1041     Aircraft  Proving  Tests 
(Also  §135.145) 

EJA  recommends  several 
amendments,  primarily  to  make  it  clear 
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that  an  aircraft  that  has  already  had 
proving  tests  (for  example,  under  part 
121  or  part  135)  need  not  iindergo 
further  proving  tests. 

Jet  Sales  &  Services,  Inc.,  states  that 
proving  tests  are  not  efficient  and  are 
not  appropriate  because  they  are . 
nonproductive  expenditures  of  funds. 

Kaiser  Air,  hic,  is  strongly  in  favor  of 
the  proposed  change  to  §  135.145. 
Likewise.  NW]  and  an  individual 
applaud  the  efforts  of  the  FOARC 
conunittee  and  the  FAA  to  provide 
qualified  part  135  operators  relief  from 
costly  proving  runs  under  the  provision 
of  §  135.145(b). 

FAA  Response:  Proving  tests  are 
necessary  to  evaluate  eacSi  applicant's 
ability  to  conduct  operations  safely  and- 
in  accordance  with  the  applicable 
r^ulations.  Proving  tests  consist  of  a 
demonstration  of  the  applicant's  ability 
to  operate  and  maintain  an  aircraft  new 
to  the  operator's  fleet  or  the  applicant's 
ability  to  conduct  a  particular  kind  of 
.operation  such  as  part  121  domestic, 
flag  or  supplemental.  Current  §  135.145 
requires  an  applicant  to  successfully 
complete  proving  tests  before  the  FAA 
may  authorize  the  operation  of  each 
type  of  tiu*bo|et  aircraft  or  each  type  of 
aircraft  for  which  two  pilots  are 
required  for  operations  under  visual 
flight  rules  (VFR).  The  FAA  disagrees 
with  the  comment  that  proving  tests  are 
not  efficient  or  productive.  The  basic 
principle  is  that  each  company  has  the 
responsibility  to  show  that  it  can 
operate  each  aircraft  safely  and  in 
compliance  with  the  requirements. 

Proving  tests  are  necessary  for 
operations  being  approved  under 
subpart  K,  even  if  the  aircraft  has 
already  had  proving  tests  under  part  121 
or  part  135  operations,  because  the 
procediues  and  requirements  are 
different  and  the  program  manager 
needs  to  prove  that  it  can  conduct 
subpart  K  operations  safely  and  within 
the  regulations.  Where  there  are 


similarities  letween  the  operations,  the 
FAA  will  cc  osider  modifying  the  test 
requirements,  including  the  use  of  non- 
flight  table-t  Dp  exercises.  The  FAA  will 
consider  on  a  case  by  case  basis  how 
extensive  th  i  proving  tests  need  to  be 
for  compani  }s  that  have  previously 
approved  aircraft  under  part  121  or  135, 
or  for  companies  that  have  been 
operating  sMely  under  part  91. 

In  the  final  rule,  the  FAA  has  added 
language  requiring  validation  tests  for 
both  subpart  K  of  part  91  and  part  135, 
codifying  what  is  ciurently  described  in 
the  Air  Tranpportation  Operations 
Inspectors  Handbook  (Order  8400.10, 
Volume  3,  CJiapter  9).  That  chapter  of 
the  Handbook  describes  how  FAA 
inspectors  conduct  proving  and 
validation  t^ts  to  evaluate  an 
applicant's  Ability  to  conduct  operations 
safely  and  in  accordance  with  the 
applicable  rf  gulations  before  issuing  an 
operating  ce^ificate,  adding  a  new 
aircraft  to  thfe  applicant's  fleet,  or 
authorizing  a  new  area  or  route. 
Validation  tests  are  specifically  used  to 
evaluate  requests  for  authorization  to 
operate  outs|de  U.S.  airspace,  to  add  a 
long-range  navigation  system  or  flight 
navigator,  ta  operate  into  a  new  area,  to 
add  special  f>r  unique  navigation 
procedures,  pr  for  special  performance 
or  operation  U  authorizations. 

For  fractic  nal  ownership  programs 
imder  subpa  rt  K,  it  is  necessary  to  add 
specific  language  on  validation  tests  to 
§  91.1041,  in  addition  to  the  proposed 
language  on  proving  tests,  in  order  to 
specify  how  the  FAA  will  determine 
under  §  91.1  )14  that  the  applicant  is 
properly  an«  adequate  equipped  and  is 
able  to  provi  de  program  management 
services.  Foi  part  135,  the  new  language 
is  primarily  a  codification  of  the 
procedures  they  already  go  through  to 
obtain  varioi  is  authorizations. 

An  addition  to  the  validation  test 
requirement  >  has  been  added  in  final 
§§  91.1041(4)  and  (e)  and  135.145(d) 


and  (e)  to  require  validation  tests  when 
a  program  manager  or  part  135 
certificate  holder  adds  to  its  operations 
an  aircraft  that  is  a  new  make  or  is  of 
similar  design  to  a  previously  approved 
aircraft.  As  a  result  of  this  final  rule, 
such  aircraft  are  no  longer  required  to 
have  proving  tests.  However,  the  FAA 
has  determined  that  a  validation  test 
should  be  conducted  to  determine  that 
the  operator  is  capable  of  conducting 
operations  safely  with  that  aircraft  and 
in  compliance  with  the  applicable 
regulatory  standards.  In  most  cases  the 
applicant  will  not  be  required  to 
conduct  an  actual  flight  to  validate  the 
aircraft.  However,  the  FAA  will  conduct 
an  in-depth  review  of  the  applicant's 
proposed  procedures,  training  programs, 
manuals,  facilities,  and  maintenance 
programs  relevant  to  the  new  aircraft. 

The  FAA  will  determine  the  level  of 
demonstration  required,  depending  on 
the  similarity  between  the  previously 
approved  airplane  and  the  new  make 
and  model.  For  example,  the  FAA  may 
develop  scenarios  for  different  types  of 
conditions  or  events  and  ask  the 
program  manager  or  certificate  holder  to 
show  how  it  would  follow  the  proper 
procedures  in  reacting  to  such 
conditions  or  events. 

For  both  proving  tests  and  validation 
tests,  the  Administrator  may  authorize 
deviations  from  this  section  if  the 
Administrator  finds  that  special 
circumstances  make  full  compliance 
with  this  section  xinnecessary.  Also, 
proving  tests  and  validation  tests  may 
be  conducted  simultaneously  when 
appropriate. 

The  following  table  summarizes  the 
differences  between  the  current  proving 
test  and  validation  test  requirements  for 
part  135  and  the  final  rule  requirements 
for  fi'actional  ownership  programs  under 
subpart  K  and  certificate  holders  under 
part  135: 


Comparison  of  current  and  final  proving  and 
validation  test  requirements 


Aircraft  (except  turbojets)  for  for  whicfi  2  pilots 
are  required  under  VFR. 


Turfoojet  aircraft 


Curreni  requirements  tor  part  135 


Proving  test  Required  for  eacti  aircraft  unless 
operator  hps  previously  proved  ftiat  make 
and  simiiait  design  aircraft  under  part  135. 
Deviation  |utfiority  for  proving  test  require- 
ment. 


Proving  test 
unless  op^ator 
make  and 
under  part 
ing  test  re<|uirement 


equired  for  each  turbojet  aircraTt 

has  previously  proved  tfiat 

similar  design  turtxjjet  aircraft 

135.  Deviation  autfiority  for  prov- 


Final  rule  requirements  for  part  135  and  part 
91 ,  subpart  K 


One  time  proving  test  required  for  an  aircraft, 
except  turtx)jets,  for  whk:h  2  pilots  are  re- 
quired under  VFR.  Validation  test  required 
for  each  additional  make  and  similar  design 
aircraft,  unless  operator  has  previously 
proved  that  make  and  similar  design  aircraft 
under  applicable  part.  Deviation  authority 
for  proving  and  validation  test  requirement. 

One  time  proving  test  required  for  a  turtx>jet 
aircraft.  ValkJation  test  required  for  each  ad- 
ditional turtx>jet  aircraft,  unless  operator  has 
previously  proved  that  make  and  similar  de- 
sign turtxjjet  aircraft  under  applicable  part. 
Deviatiorv  authority  for  proving  and  valida- 
tion test  requirement. 


Federal  Register /Vol.  68,  No.' 180 /Wednesday,  September  17,  2003 /Rules  and  Regulations     54543 


Section  91.1 045    Additional  Equipment 
Requirements 

The  Teamsters  comment  that  as 
proposed,  this  section  would  not  require 
any  aircraft  used  in  a  fractional 
ownership  program  to  add  any 
equipment  not  already  required  by 
another  current  regulation,  for  example, 
the  requirement  for  GPWS  and  TCAS 
already  exists  for  most  tiu-bojet  aircraft. 
The  commenter  asks  whether  this 
section  has  any  useful  purpose  other 
than  to  ensure  that  certain  program 
managers  do  not  have  to  retrofit  their  75 
Citation  V  Ultra  turbojets  with  TCAS. 

Dassant  Aviation  reconunends  that 
the  final  rule  include  compliance  dates 
to  allow  sufficient  time  for  any  newly 
required  equipment  to  be  ordered  and 
installed.  The  compliance  period  should 
correspond  to  the  stipulated  period  for 
such  equipment  in  part  121/135. 

FAA  Response:  The  intention  of 
§  91.1045  is  to  ensure  that  fractional 
program  aircraft  have  the  same 
equipment  as  for  the  same  aircraft  when 
used  for  part  121  supplemental 
operations  or  for  part  135  on-demand 
operations.  While  it  is  true  that  part  91 
addresses  GPWS  and  TCAS,  those  rules 
are  not  as  stringent  as  the  part  121  and 
135  requirements.  For  example,  §  91.221 
states  that  any  TCAS  system  installed 
must  be  approved  by  the  Administrator 
and  that  if  it  is  installed,  it  must  be 
turned  on  and  operating  while  the 
aircraft  is  in  flight;  however,  it  does  not 
require  the  installation  of  TCAS 
equipment.  The  final  rule  has  been 
rewritten  to  clarify  which  equipment 
rules  apply  to  fractional  ownership 
aircraft.  This  delineation  is  based  on  the 
121/135  dividing  line  for  nonscheduled 
operations.  Aircraft  that  have  more  than 
30  seats  or  a  payload  capacity  of  more 
than  7,500  pounds  must  follow  the  same 
equipment  standards  and  applicable 
regulations  as  for  supplemental 
operations  conducted  under  part  121. 
Aircraft  that  have  a  passenger-seat 
configuration  of  30  seats  or  fewer, 
excluding  each  crev\rmember,  and  a 
payload  capacity  of  7,500  pounds  or 
less,  and  any  rotorcraft  must  follow  the 
same  equipment  standards  and 
applicable  regulations  as  for  on-demand 
operations  conducted  under  part  135. 

The  only  delayed  compliance  time 
provided  in  the  part  121  and  135  rules 
is  for  the  installation  of  terrain 
awareness  and  warning  systems,  which 
are  required  by  March  29,  2005.  For 
existing  fractional  ownership  programs 
the  other  equipment  must  be  installed 
on  or  before  the  compliance  date  for  the 
final  rule,  which  will  be  15  months  after 
the  date  of  publication  in  the  Federal 
Register.  Since  many  of  the  aircraft 


currently  used  in  fractional  ownership 
programs  already  meet  the 
requirements,  the  FAA  does  not  expect 
this  to  cause  undue  hardship.  New 
entrant  fractional  ownership  programs 
must  have  the  other  equipment  installed 
before  they  receive  their  management 
specifications. 

Section  91.1049    Personnel 

EJA  recommends  inclusion  of 
language  in  proposed  §  91.1049(e)  to 
clarify  that  scheduling  or  flight  release 
personnel  "are  able  to  perform  their 
duties." 

EJA  also  answered  FAA's  question 
concerning  "whether  this  proposal  is 
appropriate  for  a  single  pilot  operation 
permitted  under  the  deviation  provision 
contained  in  proposed  §  91.1049."  EJA 
recommends  that  single  pilot  operations 
be  addressed  in  the  rule  because  if  this 
problem  is  handled  under  deviation 
authority  there  will  be  "wide  variation 
in  interpretation  of  the  regulations  by 
the  different  FSDO's  throughout  the 
country." 

The  Teamsters  ask  if  the  required 
"staffing  level"  of  this  section  (3  pilots 
per  aircraft)  has  to  be  full-time 
employees,  or  if  they  can  be  part-time 
help  when  needed. 

FAA  Response:  In  response  to  EJA's 
comment  on  scheduling  and  flight 
release  persoimel,  it  is  the  responsibility 
of  the  program  manager  to  ensure  that 
all  personnel  are  trained  and  qualified 
in  accordance  with  the  program 
manager's  training  program.  The 
training  program  for  scheduling  and 
flight  release  personnel  must  be 
appropriate  for  the  size  and  complexity 
of  the  operation. 

In  response  to  EJA's  concern  about  the 
FAA  granting  inconsistent  deviations 
for  single-pilot  operations,  the  FAA  is 
developing  guidcuice  for  subpart  K 
implementation  to  ensure  that  there  is 
uniformity  among  the  FSDO's  for 
granting  such  deviations.  The  FAA 
needs  to  consider  the  size,  complexity, 
and  organizational  structine  of  the  new 
fractional  owner  programs  that  might 
exist  in  the  future.  The  FAA  needs  to 
have  the  latitude  and  flexibility  to  grant 
deviations  when  appropriate. 

In  response  to  the  questions  about 
staffing  levels,  program  managers  may 
use  either  full  or  part  time  employees, 
who  may  be  either  direct  or  contract 
employees.  In  the  final  rule,  the  FAA 
has  changed  to  requirement  to  employ 
"at  least  three  pilots"  to  "an  adequate 
niunber  of  pilots"  because  there  are  so 
many  variables  and  differences  among 
fractional  ownership  programs  that  it 
would  be  difficult  to  enforce  and  woidd 
lead  to  an  excessive  number  of 
deviation  requests.  The  number  of 


employees  for  a  particular  program 
manager  woidd  be  determined  by  the 
need  to  have  adequate  staff  available  so 
that  the  program  manager  can  meet 
other  requirements  of  the  subpart,  such 
as  the  rest  and  duty  rules.  Also,  the  FAA 
will  consider  the  needs  of  program 
managers  during  temporary  situations, 
such  as  when  hiring  the  initial  cadre 
stafl  for  startups  and  for  companies 
adding  new  aircraft  types,  or,  for  small 
companies,  the  time  between  when  one 
pilot  leaves  and  another  one  is  hired. 

Section  91.1051    Pilot  Safety 
Background  Check 

NBAA,  NATA,  and  Flexjet  state  that 
statutory  authority  is  needed  to  give 
them  access  to  motor  vehicle  driver 
records  and  other  records  that  a  program 
manager  would  be  required  to  access  in 
a  safety  background  check.  Such  records 
are  normally  protected  by  the  Privacy 
Act;  however,  in  1996  the  Pilot  Records 
Lmprovement  Act  provided  air  carriers 
with  the  responsibility  and  authority  to 
check  such  records  when  hiring  pilots. 

FAA  Response:  The  FAA  deleted 
paragraph  §  91.1051(c),  which  would 
have  required  a  program  manager  to 
access  motor  vehicle  driver  records. 
This  provision  may  be  added  when  the 
necessary  legislative  authority  is 
obtained.  The  other  backgroiuid  safety 
check  requirements  of  §  91.1051  do  not 
require  legislative  authority  and  remain 
in  the  final  rule. 

Section  91.1053    Flight  Crew 
Experience 

AOPA  states  that  the  NPRM  includes 
a  requirement  for  flight  crew 
experience,  but  uses  an  industry 
standard  applicable  for  multi-engine 
turbine-powered  aircraft.  The 
operational  demands  and  missions  of 
smaller  aircraft  are  different  from  those 
of  turbine-powered  multi-engine 
aircraft,  yet  the  NPRM  does  not  make  a 
distinction.  AOPA  believes  the  final 
rule  must  specifically  address  and 
delineate  flight  crew  experience  needs 
for  non-turbine  powered  multi-engine 
and  single-engine  aircraft.  Also,  AOPA 
comments  that  all  of  the  crewmember 
experience  requirements  would  only 
apply  to  those  operations  flown  by  flight 
crewmembers  of  the  fractional 
ownership  program  manager  under 
subpart  K,  not  owner-flown  flights. 

AOPA  recommends  that  the  FAA 
include  a  standard  for  non-turbine 
powered  multi-engine  engine  aircraft 
similar  to  that  used  in  part  135.  The 
pilot  in  command  requirement  under 
proposed  §91.1053  for  these  aircraft 
should  be  1,200  horns.  In  addition 
AOPA  recommends  that  these  smaller 
aircraft  operations  not  require  a  second 
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in  command.  A  requirement  of  500 
hours  should  also  be  established  for  a 
single-engine  aircraft  pilot  in  command. 
AOPA  states  that  accepting  these 
recommendations  would  also  require 
the  FAA  to  alter  the  flight  crewmember 
flight  and  duty  time,  training 
requirements  and  other  areas  of  subpart 
K  as  appropriate. 

An  individual  commenter  notes  that 
since  the  flights  are  not  considered 
commercial  operations  and  are  not  held 
out  to  access  by  the  public,  requiring  the 
PIC  to  have  an  airline  transport  license 
(ATP)  and  a  first  class  medical 
certificate  would  cause  undue  hardship. 
Many  of  the  owners  of  fractional  aircraft 
are  pilots  in  their  own  right,  and  would 
not  be  able  to  fly  their  own  aircraft 
luiless  they  held  an  ATP  and  first  class 
medical. 

According  to  this  commenter, 
requiring  1500  hours  for  a  commercial 
license,  an  instrument  rating,  and  a  type 
rating  (if  the  aircraft  required  a  type 
rating)  should  be  sufficient  for  this  type 
of  operation  as  it  is  much  more 
restrictive  than  the  current  minimums 
for  part  91  non-commercial  operation  in 
large  turbine  powered  multi-engine 
aircraft  (currently  a  private  pilot 
certificate  with  a  type  rating  and  an 
instrument  rating  for  non-commercial 
operations).  According  to  the 
commenter,  although  some  relief  is 
provided  by  the  proposed  regulation,  it 
Is  up  to  the  local  FAA  FSDO  offices  to 
issue  the  relief,  which,  in  practice, 
would  be  time  consuming  and 
nationally  non-imiform. 

Another  individual  commenter 
suggests  changing  the  language  in 
§  91.1053(a)(2)  fi-om  "multi-engine 
turbine-powered"  to  "multi-engine 
tvubojet  powered."  The  ciuxent  wording 
would  require  operators  of  light  twin 
turbine-engine  aircraft  such  as  Beech 
KingAirs  and  Cessna  Conquests  to  use 
ATP  pilots,  which  is  much  more 
jestrictive  than  the  current  part  91 
requirements.  Light  turboprop  aircraft 
should  be  included  under  the 
requirements  in  paragraph  (a)(3).  This 
word  change  would  make  many 
requests  for  deviations  unnecessary. 

FAA  Response:  While  the  flight  time 
requirements  for  PIC's  and  SIC's  in 
§  91.1053(a)(1)  are  the  same  for  all  sizes 
of  aircraft,  paragraphs  (a)(2)  and  (a)(3) 
make  a  distinction  between  the 
certification  and  rating  requirements  for 
multi-engine  tiubine-powered  fixed- 
wing  and  powered-lift  aircraft  and  the 
certification  and  tating  reqiiirements  for 
all  other  aircraft,  hi  addition 
§91. 1053(b)  provides  for  deviations 
from  paragraph  (a),  depending  on  the 
size  and  scope  of  the  operation. 
Although  these  experience  requirements 


are  more  rei  ;trictive  than  the  current  part 
91  requiren  ents,  the  FOARC  endorsed 
this  level  ol  safety.  The  FAA  believes 
that  any  pei  son  piloting  a  fractionally 
owned  aira  aft,  whether  they  are  a 
professionaj  pilot  employed  by  the 
management  company  or  a  fractional 
owner/pilot ,  must  meet  the 
requiremen  s  of  §  91.1053  unless  the 
size  and  sec  pe  of  the  operation  warrant 
?  deviation.  When  a  person  becomes  a 
ti  actional  owner  of  an  aircraft  that  is 
part  of  a  large  and  complex  program,  he 
or  she  has  ajresponsibility  to  the  other 
fractional  owners  to  assure  the  safe 
operation  ol  that  aircraft.  This  is  in 
contrast  to  a  person  who  owns  and 
operates  hisjor  her  own  aircraft  or 
perhaps  shates  the  ownership  with  a 
few  other  people.  As  explained  above 
under  "Owi  er-piloted  Multiple-owner 
Aircraft,"  a  ractional  ownership 
■  program  uni  ler  subpart  K  is  probably 
not  the  appi  apriate  type  of  shared 
ownership  f  )r  persons  who  wish  to  pilot 
their  own  ai  rcraft. 

Section  91 . 1 055    Pilot  Operating 
Limitations  md  Pairing  Requirement 

EJA  belie\  es  that,  as  used  in 
§  91.1055,  tt  e  terms  "program  flight" 
and  "progra  n  flight  time"  are 
ambiguous  i  nd  not  defined.  The  intent 
of  the  NRPN  appears  to  require  that  the 
pilot  in  com  nand  and  second  in 
command  hj  ve  obtained  the  requisite  75 
hours  flying  for  the  program  manager 
that  currentl  \f  employs  them,  rather  than 
for  a  previoi  s  program  manager. 

EJA  also  believes  the  term  "type 
ciircraft"  is  confusing  because  of  the  use 
of  the  term  in  connection  with  airmen 
and  aircraft  certification.  EJA  suggests 
that  the  fina|  rule  should  clarify  that  the 
pilot  must  hive  obtained  the  required 
flight  time  iij  the  make  and  model  of 
that  aircraft  Assigned,  and,  if  a  type 
rating  is  required,  in  that  type  aircraft. 

FAA  Respbnse:  The  FAA  agrees  that 
the  required  bours  of  flight  time  should 
be  clarified.  The  term  "program  flight 
time"  has  be  m  changed  to  "flight  time" 
to  clarify  tha ;  the  hours  may  be  obtained 
in  that  make  and  model  or  type  aircraft 
(in  operation  s  under  part  91, 121, 125, 
or  135),  and  pre  not  limited  to  program 
flights  (i.e.,  flights  where  the  fractional 
owner  has  designated  the  passengers  or 
property  on  (oard)  or  flights  for  a 
particular  program  manager.  Also,  as 
suggested  byJEJA,  the  rule  language  has 
been  chcmge(  I  to  tie  the  number  of  hours 
to  particular  make  and  model  aircraft  or 
to  a  type  aire  raft,  if  a  type  rating  is 
required  for  i  hat  aircrjift. 


Duly 


Rest  and 

NBAA,  N/ 
support  the 


Issues:  General 

TA  and  Flexjet  hilly 
I  roposed  flight,  duty  and 


rest  time  requirements  for  all  pilots 
operating  fractional  program  aircraft. 
NffiAA  believes  that  this  proposal 
provides  a  balanced  approach  for 
limiting  pilot  duty  and  flight  times 
while  providing  maximum  flexibility  for 
aircraft  and  crew  scheduling.  NATA  and 
Flexjet  believe  that  these  requirements 
should  be  issued  by  the  FAA 
independent  of  any  other  requirements 
imposed  by  the  FAA  on  other  segments 
of  the  aviation  community.  They  believe 
the  resolution  of  those  matters  should 
not  impact  the  regulation  of  fractionally- 
owned  aircraft  operated  under  part  91. 
They  do  not  believe  that  the  FAA 
should  create  a  "one  size  fits  all"  flight, 
duty,  and  rest  regulation  to  cover  the 
diverse  types  of  aircraft  operations 
conducted  imder  the  regulations.  NATA 
adds  that  because  fractional  ownership 
operations  are  private  aircraft 
operations,  it  would  not  be  appropriate 
to  hold  these  operations  to  the  same 
flight  and  duty-time  regulations  that 
commercial  aviation  operations  are 
subject  to.  NATA  also  points  out  that 
the  proposal  has  more  restrictive  rest 
requirements  than  part  121.  Proposed 
subpart  K  requires  10  hours  of  rest  with 
no  reduction. 

The  EJA  Master  Executive  Council 
Chairman  believes  that  collective 
bargaining  agreements  have  provided 
some  part  121  pilots  with  the  most 
sensible  duty  and  rest  conditions  in  the 
entire  industry.  These  agreements, 
combined  with  recommendations  from 
leading  researchers  in  the  field  could 
form  the  basis  of  a  new  comprehensive 
set  of  duty  and  rest  guidelines  for  all 
pilots  regardless  of  the  type  of 
equipment  they  fly  or  under  which 
regulations  they  operate.  This  should  be 
of  the  very  highest  priority  for  the  FAA. 
The  Teamsters  and  NWJ  mention  that 
the  regulations  as  written  do  not  address 
rest  and  duty  issues  fixtm  a  crew 
member's  perspective.  One  commenter 
notes  that  the  current  job 
responsibilities  of  a  fractional  crew  are 
far  different  from  any  airline  or 
corporate  flight  position,  resulting  in 
greater  fatigue,  pressures,  and    ' 
responsibilities.  Fractional  pilots  are 
subject  to  multiple  legs  across  different 
time  zones,  loading  and  unloading  bags 
multiple  times,  and  customer  service 
issues,  resulting  in  minimum  (real)  rest. 
Several  time  zone  changes  with  very 
little  consideration  of  their  effect  on  the 
pilot  combined  with  multiple  days,  bad 
weather,  unknown  airports,  special 
airport  procedures,  and  international 
flights  further  close  the  window  of 
safety. 

FAA  Response:  The  FAA  agrees  that 
there  are  many  similarities  between 
fractional  ownership  operations  and 
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other  categories  of  aviation,  such  as 
corporate  and  on-demand  operations, 
but  there  are  also  some  unique  aspects 
of  fractional  ownership  operations,  such 
as  crew  and  aircraft  positioning  and 
scheduling.  CuirenUy,  fractional 
ownership  operations  have  no 
regulatory  flight,  duty,  and  rest 
requirements.  The  requirements  of  this 
final  rule  will  apply  standards 
comparable  to  those  applied  to  on- 
demand  operations,  and  go  beyond 
those  standards  in  specific  areas,  such 
as  in  applying  time  zone  restrictions. 
While  a  company  is  free  to  establish 
collective  bargaining  agreements  with 
its  pilots,  it  is  the  ijoherent 
responsibility  of  the  FAA  to  establish 
minimum  standards  that  are  appropriate 
to  each  type  of  operation.  The  FAA  has 
made  some  changes  to  the  proposed 
rule,  as  explained  below.  Also,  the  FAA 
intends  to  monitor  the  implementation 
of  these  rules  and  may  do  future 
rulemaking,  particularly  at  the  time  that 
the  agency  develops  proposed  revisions 
to  flight,  duty,  and  rest  requirements  for 
part  121  and  135  operations. 

Single  Pilot.  NATA  and  Flexjet 
believe  the  proposed  regulation  would 
be  appropriate  for  single-pilot 
operations.  In  addition,  the  deviation 
authority  of  proposed  §  91.1049  allows 
the  FAA  to  authorize  single-pilot 
operations  when  the  FAA  determines 
that  it  woidd  be  appropriate  given  the 
circimistances.  The  Teamsters  believe 
the  proposed  rules  would  not  be 
appropriate  for  single  pilot  operations. 

FAA  Response:  The  deviation 
authority  in  §  91.1049  for  single-pilot 
operations  is  intended  to  allow 
operations  with  certain  small  aircraft 
certificated  for  one  pilot.  Part  135  has  a 
similar  provision  for  such  aircraft.  One 
of  the  elements  in  authorizing  single- 
pilot  operations  will  be  to  prevent  pilot 
fatigue.  Therefore,  the  rules  in  §  91.1059 
applicable  to  a  single  pilot  impose  a 
daily  flight  time  limit  of  8  hours  instead 
of  10  hours,  which  may  be  extended 
only  one  hoiu*  instead  of  two  hours, 
because  of  circumstance  beyond  the 
control  of  the  operator,  such  as  bad 
weather.  In  adcfition,  the  deviations  may 
provide  other  conditions  to  help  prevent 
pilot  fatigue,  such  as  the  use  of  an 
autopilot  or  fatigue  countermeasures. 

Flight  Attendants.  The  EJA  Master 
Executive  Coimcil  Chair,  NWJ,  and 
Teamsters  state  that  flight  attendants 
should  also  be  protected  by  duty  and 
rest  requirements.  A  flight  attendant's 
primary  duty  is  to  provide  cabin  safety. 
Fatigue  impairs  their  performance  just 
as  it  does  a  pilot's.  The  Teamsters 
suggest  using  the  part  135  flight 
attendant  rules. 


FAA  Response:  The  FAA  agrees  with 
these  comments  and  has  added  duty 
and  rest  requirements  for  flight 
attendants  to  the  final  rule.  These 
requirements  are  based  on  those 
applicable  to  part  135  operations  in 
§  135.273.  However,  a  fractional 
ownership  program  manager  has  the 
option  of  following  the  pilot  duty  and 
rest  requirements  in  subpart  K,  instead 
of  the  flight  attendant  requirements. 
Some  operators  prefer  to  schedule  the 
entire  crew  imder  the  same  rules, 
instead  of  complying  with  diflierent 
rules  for  the  cockpit  and  cabin  crews.  In 
addition  a  fractional  ownership  program 
manager  may  use  the  flight  attendant 
rules  of  part  121  or  part  135,  instead  of 
those  under  subpart  K,  if  authorized. 
This  option  may  be  most  useful  for 
program  managers  that  conduct  both 
part  91  and  part  135  or  121  operations. 

Fractional  ownership  operations  must 
comply  with  the  rest  and  duty 
requirements  whenever  a  flight 
attendant  is  used,  not  just  in  cases  when 
the  flight  attendant  is  a  required 
crewmember  under  §  91.533  for  flights 
with  19  or  more  passengers.  This  is 
necessary  because  whenever  a  qualified 
crewmember  is  on  board,  he  or  she  must 
be  rested  and  able  to  perform  the  duties 
safely. 

Research.  Fo\u  commenters  (two 
individuals.  Teamsters,  and  EJA  Master 
Executive  Council  Chairman)  are 
surprised  that  FOARC  did  not  consider 
research  done  by  NASA  and  others  on 
the  topic  of  rest  and  duty.  One 
commenter  thinks  there  is  an 
opportunity  to  look  outside  the  box  to 
a  serious  solution  to  fatigued  crews  and 
the  safety  hazard  that  comes  from  this 
type  of  professional  occupation. 

The  Teamsters  note  that  §  91.1057  is 
filled  with  unenforceable  language  and 
in  many  cases  goes  against  decades  of 
studies  conducted  by  NASA  and  others 
regarding  duty  time  and  rest 
requirements.  At  a  time  when  more  and 
more  accidents  are  being  blamed  on 
jbtigue  and  the  FAA  is  finally  enforcing 
various  rest  requirement  regulations, 
FOARC  proposes  that  the  FAA  ignore 
the  research  and  its  own  definitions 
found  throughout  the  FAA  regulations. 

The  EJA  Master  Executive  Coiuicil 
Chairman  thinks  that  if  the  FAA  is 
serious  about  "one  level  of  safety,"  it 
should  listen  to  the  experts  in  the  field 
and  make  consistent  changes  to  ail  duty 
and  rest  regulations  based  on  science, 
not  politics.  There  should  be  no 
difference  in  duty  and  rest  regulations 
whether  one  is  flying  under  part  91, 
135,  or  121.  The  EJA  Master  Executive 
Council  Chairman  and  Teamsters  note 
that  all  humans  are  subject  to  fatigue. 


regardless  of  the  type  of  aircraft  being 
flown  or  for  whom  they  are  flying. 

EBT  notes  that  substantial  literature 
exists  that  suggests  an  average  minimiini 
of  eight  consecutive  hours  of  sleep  is 
required  to  ensure  a  rested  state. 
Further,  alertness  is  impaired  by  fatigue, 
especially  at  night  and  during  midti- 
time  zone  crossings.  Current  thought 
suggests  that  to  achieve  eight  hours  of 
sleep,  a  crewmember  needs  at  least  ten 
(10)  consecutive  hours  of  rest 
opportunity.  This  provides  a  normal 
maximum  duty  period  of  14  consecutive 
hours.  Beyond  that  crews  should  be 
augmented.  This  commenter  states  that, 
historically,  in  air  transport  operations, 
eight  hours  has  been  the  normal 
maximum  flight  time  for  a  two-person 
crew  and  no  rationale  has  been 
presented  to  change  this  maximum. 
Also  12  hours  should  be  established  as 
the  maximmn  flight  time  for  a  three 
pilot  crew.  This  too  has  been 
traditionally  adhered  to  in  air  transport 
operations. 

FAA  Response:  The  FAA  did  consider 
the  research  that  has  been  conducted  on 
fatigue  in  the  aviation  industry.  Many  of 
the  principles  recited  by  IBT  have  been 
incorporated  into  the  subpart  K  flight, 
duty,  and  rest  requirements.  The 
subpart  K  requirements  were  based  on 
those  applicable  to  on-demand 
operations  in  part  135  with  additional 
requirements  based  on  imique  aspects  of 
fractional  ownership  operations.  In 
addition,  the  research  on  fatigue 
countermeasiu'es  will  be  reviewed  and 
incorporated  into  the  guidance  for 
fractional  ownership  operations,  as 
appropriate. 

Similarity  to  Farts  121/135.  A 
commenter  believes  that  the  flight  and 
duty  limits  shoiUd  be  the  same 
requirements  as  part  121  or  135.  NWJ, 
Teamsters,  and  an  individual 
recommend  that  the  rest  rules  for 
fractional  pilots  should  be  the  same  as 
those  for  pilots  operating  under  part 
135.  A  commenter  notes  that  a  higher 
level  of  safety  would  be  maintained.  By 
voluntarily  meeting  these  high 
standards,  these  current  fractional 
programs  have  had  an  excellent  safety 
record.  However,  this  conunenter  has 
seen  an  erosion  of  this  voluntary 
compliance  to  remain  competitive.  If  the 
regulatory  minimum  were  14  CFR  135/ 
121,  the  high  level  of  safety  we  enjoy 
today  will  be  maintained. 

FAA  Response:  The  FAA  believes  that 
the  subpart  K  flight,  duty,  and  rest 
requirements  are  comparable  to  part  121 
and  part  135  in  the  level  pf  safety 
provided,  and  in  addition,  address  some 
unique  aspects  of  fractional  ownership 
operations.  In  the  final  rule,  the  FAA 
has  added  a  provision  allowing 
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fractional  ownership  program  managers 
to  follow  the  applicable  unscheduled 
part  121  or  part  135  flight  time 
limitations,  duty  period  limitations,  and 
rest  requirements  instead  of  the  subpart 
K  requirements.  This  would  be 
particularly  helpful  for  operators  who 
conduct  both  subpart  K  and  part  135  or 
part  121  operations  because  it  would 
facilitate  scheduling  and  recordkeeping 
for  crewmembers  who  work  under 
multiple  types  of  operations.  A 
fractional  ownership  program  manager 
who  wishes  to  follow  part  135  or  part 
121  rules  must  obtain  approval  to  do  so 
and  the  approval  must  be  included  in 
the  management  specifications  for  that 
program  manager. 

Section  91.1057    Flight,  Duty  and  Rest 
Time  Requirements 

Section  91 . 1 057(a)— Definitions 

Augmented  flight  crew.  According  to 
EJA,  this  definition  does  not  specify  the 
qualifications  for  the  third  pilot.  This 
commenter  uses,  and  believes  that  the 
FAA  intends  to  require  that  program 
managers  use,  a  qualified  PIC  on  the 
flight  deck  at  all  times.  This  requires 
that  two  pilots  in  conunand  be  aboard 
the  aircraft,  resulting  in  an  augmented 
crew  that  is  composed  of,  at  a 
minimum,  a  designated/qualified  pilot 
in  command,  a  qualified  pilot  in 
command,  and  a  designated/qualified 
SIC.  IBT  concurs  with  the  proposed 
definition,  but  would  require  a  first 
class-type  reclining  chair  for  the  pilot  at 
rest. 

FAA  Response:  The  FAA  agrees  with 
these  commenters.  The  FAA  intended 
that  the  subpart  K  rule  would  treat 
augmented  crews  the  same  as  in  part 
135.  In  the  final  rule,  language  from 
§  135.269  has  been  included  to  specify 
the  crew  qualifications  for  a  three-  or 
four-pilot  crew  and  to  provide  that  the 
aircraft  must  have  adequate  sleeping 
facilities. 

Calendar  day.  Kaiser  Air,  Inc.  believes 
the  definition  would  be  more  clear 
using  only  Coordinated  Universal  Time 
and  deleting  "or  local  time." 

FAA  Response:  The  FAA  disagrees 
with  this  comment  because  the 
definition  used  in  §  91.1057  is 
consistent  with  the  definition  for 
"calendar  day"  used  in  §  135.273.  The 
main  point  is  that  the  day  should 
include  24  hours  of  elapsed  time, 
regardless  of  time  zone  changes. 

Extension  of  normal  duty.  IBT  " 
proposes  that  this  definition  be 
elinunated.  The  EJA  Master  Executive 
Council  Chairman  notes  that  this  is  an 
ambiguous  definition,  open  to  wide 
interpretation. 

A  Flight  Operations  Manager  notes 
the  end  of  the  definition  says  "within 


the  planne  1  flight  time"  when  it  should 
say  "withii  i  the  planned  duty  time." 

EJA  exte  ids  this  thought,  noting  that 
this  definit  ion  in  the  NPRM  appears  to 
refer  not  oi  ly  to  an  extension  of  normal 
duty  time,  )ut  also  to  an  extension  of 
flight  time.  The  phrase  as  defined,  and 
as  used  in  (he  flight,  duty,  and  rest 
tables,  sho«ld  be  changed  to  "extension 
of  normal  (  uty  and  fli^t  time."  This 
commentei  also  suggests  that  the 
regulation  )rovide  additional  examples 
of  situation  s  that  would  justify  the 
increased  c  uty  period. 

A  flight  ( perations  manager  notes  that 
in  publishe  d  legal  interpretations  the 
FAA  Genei  il  Counsel  consistently 
defines  "ci  cumstances  beyond  the 
control  of  t  le  certificate  holder/program 
manager"  t )  include  adverse  weather, 
late  passen  ;ers,  mechanical  delays,  air 
traffic  cont  ol  delays,  etc.  These  are  all 
circumstan  :es  beyond  the  control  of  the 
operators  or  flight  crews  and  should  be 
included  in  the  rule  when  implemented. 

The  Tean  isters  state  that  the  FAA  has 
been  slowl;  •  making  changes  that  are 
demanded  )y  NTSB  and  researched  by 
dozens  of  a  ;encies,  yet  allows  a 
definition  t  lat  goes  against  common 
sense  and  i  s  own  recent  enforcement 
policy. 

EJA  sugg(  sts  "period  of  duty"  (used 
in  the  defin  ition  of  "extension  of  normal 
duty")  be  c  langed  to  "duty  period"  (a 
defined  ten  a  in  the  NPRM),  to  be 
consistent. 

FAA  Resi  onse:  In  response  to  these 
comments  t  le  FAA  has  reconsidered 
what  flexib  lity  is  appropriate  when, 
because  of  <  ircumstances  beyond  the 
control  of  t]  le  program  manager,  a  flight 
arrives  late.  The  FAA  has  determined 
that  prograi  i  managers  should  be 
allowed  to  <  xtend  the  flight  time  for  a 
2-pilot  crew  by  up  to  2  hours  in  such, 
circumstani  es,  but  that  it  is  not 
appropriate  to  extend  the  duty  period  or 
reduce  the  i  est  periods.  The  flight  time 
for  a  1 -pilot  crew  operating  under  a 
deviation  c(  uld  be  extended  by  1  hour. 
The  FAA  hi  lieves  that  this  solution 
provides  th(  i  most  flexibility  for  daily 
scheduling,  while  ensuring  that 
adequate  re  it  is  provided  and  that  duty 
periods  of  n  tore  than  14  hours  are 
prohibited.  Therefore,  in  the  final  rule, 
the  defined  term  has  been  changed  to 
"extension  «)f  flight  time"  and  "period 
of  duty"  hai  been  changed  to  "flight 
time."  The  ihart  in  §  91.1059  has  been 
changed  acqordingly. 

Multi-time  zone  flight.  Kaiser  Air,  Inc. 
notes  that  tl  is  section  needs  more 
clarification.  Does  "crossing"  include 
the  time  zoi  e  at  take-off  and  landing? 
How  many  (ime  zones  are  "crossed" 
from  Califoiua  to  New  York — 2,  3,  or  4? 


What  about  flights  that  make  fuel  stops 
and  are  not  "continuous?" 

EJA  mentions  that  "continuous"  is 
undefined  in  this  section.  The 
commenter  suggests  including  multi- 
time  zone  crossings  in  the  same  duty 
period,  since  it  would  be  irrelevant 
whether  a  flight  had  been  made  non- 
stop, or  with  an  intervening  stop,  where 
at  the  end  of  the  duty  day,  the  flight 
crew  had  crossed  multiple  time  zones. 
This  commenter  recommends  that  the 
definition  be  changed  to  reflect  this, 
with  the  suggested  phrase,  "a  flight  or 
multiple  flights  in  a  single  duty  period, 
the  end  result  of  which  involves' 
crossing  five  or  more  time  zones  in  one 
direction. 

FAA  Response:  The  FAA  agrees  with 
these  commenters  that  the  proposed 
definition  was  confusing.  It  has  been 
redrafted  to  clarify  that  it  is  the  time 
zone  difference  of  5  hours  or  more  from 
the  originating  time  zone  that  is  of 
concern,  because  a  time  difference  of 
that  amount  can  affect  a  pilot's 
circadian  rhythm.  The  FOARC 
recommended  this  additional  provision. 
The  FAA  notes  this  provision  is  more 
restrictive  than  part  121  and  135  and 
will  add  complexity  to  the  matrix  of 
flight  time  and  rest  requirements.  It 
should  also  be  noted  that  most  circadian 
rhythm  issues  involve  not  only  the 
number  of  time  zones  crossed,  but  the 
time  of  day  that  the  duty  period  begins. 

Planned  expanded  duty.  EJA  believes 
that  this  phrase  appears  to  be  used  in 
the  NPRM  to  refer  not  only  to  planned 
expanded  duty,  but  also  to  an  expansion 
of  flight  time.  The  phrase  as  defined, 
and  as  used  in  the  flight,  duty,  and  rest 
tables,  should  be  changed  to  "planned 
expanded  duty  and  flight  time."  The 
phrase  "long-range  aircraft  capable  of 
exceeding  10  hours  of  flight"  is  found 
within  "planned  expanded  duty," 
which  should  be  clarified  to  indicate 
long-range  aircraft  capable  of  exceeding 
10  hours  of  non-stop  flight  flown  in 
accordance  with  part  91.  Since 
"planned  expanded  duty"  is  used  pot 
only  in  proposed  §91.1059,  dealing 
with  unaugmented  crews,  but  also  in 
proposed  §  91.1061,  dealing  with 
augmented  crews,  the  definition  should 
not  be  limited  by  the  phrase  "imless  the 
flightcrew  is  augmented  by  a  third 
pilot."  That  limitation  is  inherent  in 
proposed  §  91.1059,  and  would  conflict 
with  proposed  §  91.1061. 

The  EJA  Master  Executive  Council 
Chairman  notes  that  by  allowing  a 
"planned"  expansion  of  duty,  the  FAA 
is  granting  fractional  program  managers 
carte  blanche  approval  to  operate  ultra- 
long  range  business  jets  to  the  limits  of 
aircraft  endurance  without  putting  a 
third  crewmember  on  board.  Owing  to 
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the  costs  involved,  program  managers 
will  never  make  use  of  a  third  flight 
crewmember  unless  obligated  by 
regulations  to  do  so. 

IBT  believes  tho  proposed  definition 
is  incomplete.  Th  s  commenter  concurs 
with  the  proposal  provided  that  this 
term  requires  an  augmented  crew.  Also, 
insert  "cannot  be  scheduled"  between 
"flight"  and  "unless." 

FAA  Response:  The  FAA  is  reviewing 
the  research  on  pilot  fatigue  and  the  use 
of  ultra-long  range  aircraft  and  has 
determined  that  it  is  premature  to 
establish  a  standard  for  the  use  of  such 
aircraft  with  a  crew  of  only  2  pilots. 
Therefore  the  definition  of  planned 
expanded  duty  and  the  limits  for  such 
duty  in  §§91.1059  and  91.1061  do  not 
appear  in  the  final  rule.  Instead  the  FAA 
is  applying  limits  for  augmented  crews 
in  §  91.1061  that  are  similar  to  those  in 
§  135.269  for  unscheduled  3-  or  4-pilot 
crews.  Currently  the  rest  and  duty 
requirements  in  parts  121  and  135  do 
not  address  the  use  of  ultra-long  range 
aircraft.  The  FAA  has  decided  to  defer 
a  decision  on  appropriate  rest  and  duty 
requirements  for  the  use  of  such  aircratft 
by  fi-actional  ownership  programs  until 
standards  for  parts  121  and  135  are 
developed. 

Reserve  and  Standby.  Kaiser  Air,  Inc. 
notes  that  "reserve"  and  "standby"  are 
defined  but  then  do  not  appear 
elsewhere  in  the  proposed  rule 
language.  EJA  Master  Executive  Council 
Chairman  and  Teamsters  ask  how  the 
definition  of  "standby"  differs  fi-om 
"reserve"  and  who  arbitrates  the 
assured  conflicts  between  pilot  and 
program  manager?  Another  commenter 
notes  that  these  two  definitions  are 
ambiguous.  Both  terms  require  the  flight 
crew  to  be  in  a  state  of  readiness  to  fly. 
However  the  reserve  status,  with  an 
unlimited  time  associated  with  it^  leaves 
excessive  room  for  abuse  and  subjects 
crews  to  unreasonable  periods  wbere 
the  pilot  must  be  ready  to  fly.  This  time 
is  not  counted  as  a  duty  status. 

A  commenter  believes  that  time  spent 
on  standby  should  be  considered  duty 
time.  It  is  impossible  to  ensure  adequate 
rest  while  on  extended  periods  of 
standby,  sometimes  reaching  lengths  of 
several  days.  Often  after  long  periods  of 
standby  time,  crews  are  called  out  at 
any  hour  of  the  night.  This  situation  is 
dangerous. 

The  EJA  Master  Executive  Council 
Chairman  believes  that  reserve  is  duty, 
stating  that  requiring  a  crewmember  to 
"hold  himself  or  herself  fit  to  fly." 
"remain  within  a  reasonable  response 
time  of  the  aircraft,"  and  "maintain  a 
ready  means  whereby  the  flight 
crewmember  may  be  contacted  by  the 
program  manager"  is,  by  definition, 


duty.  The  commenter  notes  that  FAA's 
own  Chief  Counsel's  definition  of  duty 
reads,  in  part,  "having  a  present 
responsibility  for  work."  The  three 
conditions  contained  in  the  proposed 
definition  certainly  add  up  to  a  present 
responsibility  for  work. 

The  Teamsters  state  that  the  reserve 
status  definition  is  not  adequate  because 
it  does  not  provide  for  a  known, 
protected  rest  period.  There  is  no  way 
a  pilot  can  be  on  a  reserve  schedule, 
never  knowing  when  the  call  will  come, 
and  be  free  from  fatigue  at  the  end  of  a 
possible  16-hour  duty  period. 

A  conunenter  notes  that  these 
proposed  rules  define  "reserve"  as  not 
being  part  of  duty.  What  this  means  to 
a  pilot  is  that  he/she  could  get  up  at  8 
AM  and  be  on  reserve  all  day.  At  the 
end  of  that  day  the  pilot  could  be  called 
and  required  to  show  up  for  duty  and 
begin  a  14-hour  or  longer  duty  day.  In 
this  example  a  pilot  could  be  operating 
an  aircraft  with  no  sleep  in  29  or  more 
hoiu-s.  The  commenter  believes  that 
although  a  pilot  can  refuse  a  trip  when 
he  or  she  is  too  tired,  the  pilot's 
employer  can  also  refuse  to  keep  the 
pilot  employed  for  turning  down  a 
"legal"  trip.  A  commenter  agrees  that  it 
is  not  enough  to  say  it's  the  pilot's 
decision,  when  a  pilot  is  under  pressure 
fi-om  Chief  Pilots  and  Directors  of  Flight 
Operations. 

Three  individual  commenters, 
including  a  flight  operations  manager, 
propose  removing  the  definition  of 
reserve  status.  Two  of  these  commenters 
note  that  even  if  reserve  status  is  not 
eliminated,  the  amount  of  time  that  one 
can  spend  on  reserve  status  must  be 
defined. 

The  flight  operations  manager 
suggests  removing  "Reserve"  from  the 
proposed  regulation  for  both  91.1057 
and  135.  As  defined  in  the  proposed 
rule  "Rejerve"  meets  the  FAA 
definition  of  duty.  If  considered  duty  it 
defeats  the  intent  of  Reserve,  and 
therefore  should  be  removed.  The  FAA 
General  Counsel's  definitions  of  rest, 
duty  and  circumstances  beyond  the 
control  of  the  operator  are  clear  and 
concise  and  should  continue  to  be  part 
of  this  rulemaking. 

According  to  an  EJA  pilot,  FOARC's 
definition  of  "reserve  status"  needs  to 
be  changed  to  be  included  in  one's  duty 
period.  This  proposed  definition  says 
reserve  status  is  considered  a  part  of  the 
pilot's  rest  period.  Yet,  at  the  same  time 
they  define  rest  as  being  "a  period  of 
time  *   *   *  that  is  free  of  all 
responsibility  for  work  or  duty  prior  to 
commencement  of,  or  following 
completion  of,  a  duty  period,  and 
during  which  the  flight  crew  member 


cannot  be  required  to  receive  contact 
from  the  program  manager  *   *   *." 

NWJ  believes  that  incorporating  the 
elements  of  extended  and  scheduled   . 
reserve  as  outlined  in  the  NATA  135 
On-Demand  Concept  Paper  on  Flight  & 
Duty  Time,  would  be  of  value.  These 
elements  empower  the  crew  to  refuse 
trips  if  they  have  not  received  sufficient 
sleep  to  safely  conduct  the  flights. 

IBT  disagrees  with  the  proposed 
definition  and  instead  proposes  that  this 
term  mean  "the  assigmnent  of  a 
crewmember  by  the  program  manager  to 
a  standby  status  from  which  the 
crewmember  may  be  assigned  to  flight 
duty.  While  in  such  status,  the 
crewmember  has  a  present  or 
prospective  responsibility  for  flight  duty 
assignment."  Reserve  standby  preceding 
a  duty  period  should  be  included  in  the 
duty  period  on  an  hour  for  hour  basis. 

FAA  Response:  As  defined,  the  term 
"standby"  refers  to  flight  crewmembers 
who  are  on  duty  while  awaiting  an 
assignment  for  a  flight.  The 
requirements  for  standby  pilots  are  the 
same  as  those  for  pilots  with  flight 
assignments.  All  rest  and  duty 
requirements  apply  to  standby  flight 
crewmembers  and  therefore  adequate 
rest  is  ensured  before  the  duty  period 
begins  and  after  the  duty  period  is 
completed  and  the  length  of  the  duty 
period  is  limited.  Reserve  pilots,  on  the 
other  hand,  are  not  on  assigned  duty  for 
a  program  manager.  They  are  awaiting 
their  next  assignment  from  the  program 
manager.  The  final  rule  clarifies  that  a 
reserve  assignment  is  also  not 
considered  rest.  Although  the  proposed 
definition  evidently  did  not  make  this 
clear,  the  rest  requirements  apply  to 
reserve  pilots,  as  well  as  to  pilots  with 
regular  flight  assignments. 

Rest  period.  IBT  concurs  with  the 
proposed  definition  but  would  place  a 
period  after  "manager"  and  delete  the 
rest  of  the  sentence. 

A  flight  operations  manager  believes 
the  proposed  regulation  as  written  is 
correct  in  that  it  provides  that  a  pilot 
receives  consecutive  hours  of  rest  rather 
'  than  iminterrupted  rest  as  mentioned  in 
the  preamble.  It  is  very  important  not  to 
define  rest  as  an  uninterrupted  period 
so  that  135  Air  Carriers  and  Fractional 
Ownership  Managers  are  able  to  at  least 
contact  flight  crews  while  in  rest  to 
advise  them  of  a  future  assignment. 

The  Teamsters  believe  that  a  good 
model  for  a  definition  of  rest  is  the 
definition  in  part  135's  Flight  Attendant 
Limitations  section,  which  is  very 
reasonable  and  conforms  to  both 
scientific  research  and  common  sense. 
The  commenter  thinks  that  FOi^C 
presents  a  definition  that  almost 
conforms  to  the  accepted  FAA 


definition,  but  then  undermines  that 
meaning  with  the  definitions  of  reserve 
and  standby. 

FAA  Response:  The  FAA  agrees  with 
the  first  commenter  and  has  deleted  the 
words  "for  purposes  of  program 
operations"  firom  the  definition.  This 
change  helps  to  clarify  that  the  program 
manager  may  not  contact  the 
crewmember  for  any  reason  during  the 
rest  period,  not  even  to  advise  them  of 
a  future  assignment,  as  suggested  by  the  , 
second  commenter.  As  explained  under 
the  discussion  on  reserve  status,  there  is 
no  conflict  between  the  requirements  for 
reserve  and  rest  because  a  flight 
crewmember  must  be  taken  off  reserve 
and  given  a  rest  period  before  reporting 
for  an  assignment  involving  flight  time. 

Section  91.1057(c) 

According  to  EJA,  this  proposed 
section  did  not  define  "program  duty." 
This  commenter  recommends  the 
paragraph  be  amended  by  removing 
"program"  and  inserting  "required  by 
the  program  manager"  after  "duty." 

EJA  thinks  that  the  NPRM  does  not 
address  the  impact  of  program  manager- 
assigned  non-flying  activides  on  the 
duty  and  rest  provisions.  While  it  is 
likely  that  FOARC  and  the  FAA 
intended  that  this  period  of  work  may 
not  be  considered  part  of  any  rest 
period,  the  final  rule  should  make  this 
clear.  Section  91.1057  should  be 
amended  by  adding  a  new  paragraph  to 
read  as  follows:  §  91.1057(k) 
Assignments  of  duty  made  by  the 
program  manager  that  do  not  involve 
flight  time  will  not  be  considered  part 
of  any  required  rest  period. 

FAA  Response:  The  FAA  agrees  with 
these  commenters  and  has  changed 
"program  duty"  to  "duty"  to  clarify  that 
the  program  manager  may  not  assign 
any  kind  of  duty  diu-ing  a  required  rest 
period. 

Section  91.1057(d) 

EJA  believes  that  while  this  section 
adequately  addresses  the  issue  of  a 
program  manager  deadheading  a  flight 
crewmember  at  the  start  of  the  duty 
period,  it  does  not  address  the 
deadheading  of  a  flight  crewmember  to 
his  home  base  at  the  completion  of  the 
duty  period.  Because  of  the 
unpredictability  of  airline  schedules, 
the  program  manager  should  be  given 
the  flexibility  to  use  the  post-duty 
period  to  deadhead  flight  crewmembers 
to  their  home  base.  Since  the  flight, 
duty,  and  rest  provisions  are  safety- 
related  provisions,  and  since  the  flight 
crewmember's  duty  has  concluded  and 
the  flight  crewmember  will  be  given  all 
appropriate  rest  before  the  initiation  of 
his  next  duty  period,  there  are  no 
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adverse  saf(  ty  consequences  to 
excluding  f  ost-duty  period  deadheading 
to  home  base  from  these  regulations. 

An  EJA  Pilot  believes  the  proposed 
definition  c  F  "local  in  character"  needs 
to  be  qualif  ed,  so  flight  crewmembers 
are  not  subj  jct  to  unsafe  extensions  to 
either  side  ( if  their  duty  periods  when 
traveling  toi  from  the  airport.  Current 
interpretati(  ins  vary  greatly  among 
supervisors  as  to  what  is  considered 
"local,"  suj  jesting  a  definitive  time 
line.  Drivin  ;  to  the  hotel  from  the 
airport  or  v;  ce  versa  has  varied  from  5 
to  45  minut  ;s. 

FAA  Resf.  onse:  Post-duty 
deadheadin ;  is  included  in 
§  91.1057(d  .  Program  managers  may 
deadhead  fl  ght  crewmembers  back  to 
their  home  lases,  but  that  time  cannot 
be  included  as  part  of  the  rest  period. 
Frequently  )ilots  for  fractional 
ownership  ]  rograms  are  flown 
commercial  y  to  be  in  position  for  a 
flight  assign  ment.  Whether  such  a  flight 
occurs  befoi  e  or  after  a  duty  period,  it 
may  not  be  ( lounted  as  part  of  the  rest 
period.  The  FAA  is  aware  of  the 
problem  of  'local"  transportation  to  and 
from  the  air  )ort  to  distant  hotels  and 
reminds  pre  jram  managers  that  they 
must  allow  i  ime  for  crewmembers  to 
obtain  the  n  quired  rest. 

Section  91.1057(h) 

EJA  think ;  that  the  phrase  "extension 
of  planned  c  uty  or  flight  time"  may  be 
confusing  w  len  used  in  connection 
with  pleume  i  expanded  duty. 

FAA  Reap  onse:  Since  the  concept  of 
planned  exp  anded  duty  has  been 
removed  fro  n  the  final  rule,  the  words 
"duty  or"  he  ve  been  removed  from 
§  91.1057(h) 


Section  91 . 
Limitations 
or  Two  Pilo^Crews 


Section  91.W61 
Crews 


1 059    Flight  Time 
md  Rest  Requirements:  One 
&■ 


Augmented  Fhght 


EJA  states  that  some  of  the  limitations 
in  proposed  i§§  91.1059  and  91.1061 
should  be  aitended  to  reflect  the 
capabilities  i  >f  newer,  long-range 
business  jets   For  instance,  while  the 
proposed  ru  e  allows  flight  time  up  to 
12  hours,  th( :  newer  generation  jets  have 
a  realistic  rai  ige  able  to  accommodate 
flight  times  i  n  excess  of  14  hours.  To 
use  safely  the  14+  hours  of  potential 
flight  time,  t  le  flight  crew  will 
conceivably  -equire  a  16-20  hour  duty 
period.  Simi  arly,  to  use  safely  the  16 
hours  of  fligkt  time,  the  flight  crew  will 
conceivably  requfre  up  to  a  20-hour 
duty  period.  [To  allow  for  this  length  of 
duty  period,  (additional  requirements 
must  be  satisfied.  The  minimum  crew 


rest  period  before  any  planned  duty 
period  of  16  or  more  hours  should  be 
increased  from  10  hours  to  18  hours. 
The  flight  crew  would  be  limited  to 
three  scheduled  landings  during  the  16 
or  more  hour  duty  period,  limiting 
exposure  to  the  high  workload 
environment  of  takeoffs  and  landings. 
Further,  the  minimum  post-duty  rest 
would  be  increased  from  10  hours  to  18 
hours  for  14-16  hours  of  flight  time  and 
24  hours  for  16  or  more  hoiu-s  of  flight 
time.  Creating  these  additional 
requirements  ensures  that  the  flight 
crew  will  be  adequately  rested  before 
and  after  the  flight. 

An  EJA  Pilot  states  that  pilot  fatigue 
has  confributed  to  several  aviation 
accidents,  specifically  American 
Airlines  Flight  1420,  which  could  have 
been  avoided  if  the  pilots  had  been 
more  alert  on  the  flight  deck.  The 
commenter  believes  the  proposed  flight, 
duty,  and  rest  requirements  are  not  safe 
and  that  we  need  to  limit  duty  periods 
to  10  hom-s  for  a  normal  duty  day  and 
to  12  hoiu-s  for  an  extended  duty  day. 
Similarly,  a  commenter  believes  that  16 
hours  is  too  long.  He  has  worked  many 
14-hoiu-  days  and  believes  that  this  is 
the  maximum  safe  workday  limit. 

An  individual  commenter  suggests 
rewriting  §  91.1059(c)  by  limiting  duty 
time  to  12-hour  with  an  extension  to  14; 
by  augmenting  crews  if  there  is  more 
than  8  hours  of  flight  time;  and  that  for 
duty  between  11  p.m.  and  6  a.m.,  there 
should  be  a  maximum  flight  time  of  8 
hours  with  10  hours  of  duty. 

IBT  proposes  in  lieu  of  FOARC's 
recommendations  that  there  be  no 
extension  of  the  14-hour  duty  day  and 
no  extension  of  the  8-hour  flight  time 
limit. 

A  commenter  makes  the  following 
suggestions.  First,  duty  times  should  be 
a  maxiraiun  of  12  hours  extendable  to 
14  hours,  instead  of  the  proposed  14 
hours  extendable  to  16  hours.  Aircrews, 
currently  operating  under  similar 
regulations,  have  stated  that  fatigue 
starts  to  set  in  insidiously  after  tihis 
period.  Second,  flight  time  should  be  a 
maximum  of  10  hours  or  even  reduced 
to  8  hours  to  meet  FAA  part  121 
limitations.  Fractional  operators  are 
often  involved  in  flying  into  and  out  of 
unfamiliar  airports  which  requires  a 
consistently  high  state  of  alertness  and 
readiness.  To  require  or  set  such  high 
duty  times  (14  hoiu^  or  greater)  and 
flight  times  (10  hours  or  greater)  places 
an  unrealistic  burden  on  flight  crews 
and  may  compromise  safety. 

Kaiser  Air,  Inc.  notes  that  the  duty 
time  limits  in  §  91.1061  appear  to  be  a 
range  of  14-16  hours  and  16-18  hours 
rather  than  a  limit.  This  needs 
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clarification  since  a  limit  would  not 
have  a  range. 

EJA  states  that  "assign",  as  used  in 
§  91.1059(c),  should  be  changed  to 
"permit"  since  it  would  not  be  possible 
to  "assign"  an  extension  of  normal  duty, 
which  is,  by  definition,  an  unplanned 
event.  For  ease  of  use,  the  table  should 
also  be  revised  to  include  the  one-pilot 
requirements  addressed  in  paragraph 
(b)(1).  Also,  the  final  rule  should 
include  information  in  §  91.1061  on 
when  and  how  an  augmented  rule 
would  be  used.  Additionally,  the  table 
in  proposed  §91.1061  should  address 
an  extension  of  normal  duty,  since  this 
concept  would  apply  to  augmented 
crews,  just  as  it  applies  to  unaugmented 
crews  (for  example,  in  proposed 
§91.1059). 

The  Teamsters  suggest  that  §  91.1061 
contain  additional  language  to  specify 
which  aircraft  can  be  augmented, 
establish  per  pilot  limitations,  and 
require  adequate  rest  facilities  onboard 
the  aircraft.        , 

IBT  suggests  that  proposed  §  91.1061 
be  changed  to  provide  a  maximum 
actual  duty  time  of  14  consecutive  hours 
and  a  maximum  actual  flight  time  of  12 
horns. 

FAA  Response:  As  discussed  above 
under  "planned  expanded  duty,"  the 
FAA  has  reviewed  the  research  on  pilot 
fatigue  and  the  use  of  ultra-long  range 
aircraft  and  has  determined  that  it  is 
premature  to  establish  a  standard  for  the 
use  of  such  aircraft  with  a  crew  of  only 
2  pilots.  Therefore  the  definition  of 
planned  expanded  duty  and  the  limits 
for  such  duty  in  §§  91.1059  and  91.1061 
do  not  appear  in  the  final  rule,  histead 
the  FAA  is  applying  limits  for 
augmented  crews  in  §  91.1061  that  are 
similar  to  those  in  §  135.269  for 
unscheduled  3-  or  4-pilot  crews. 

In  addition  the  tables  have  been 
changed  in  other  ways  in  response  to 
the  comments  and  to  make  the  tables 
consistent  with  the  other  requirements. 
Also,  additional  language  has  been 
added  to  §91.1061  to  specify  the 
requirements  for  augmented  crews. 
These  are  based  on  the  comparable 
requirements  in  §  135.269  for 
unscheduled  3-  and  4-pilot  crews. 

The  FAA  believes  that  the  flight,  duty, 
and  rest  requirements  in  the  final  rule 
are  comparable  to  the  variations 
suggested  by  several  of  the  conunenters. 
Following  the  issuance  of  the  final  rule, 
the  FAA  will  closely  monitor  the 
implementation  of  the  flight,  rest,  and 
duty  rules  by  fractional  ownership 
program  managers,  will  continue  to 
review  the  scientific  literature  on  fatigue 
in  aviation  operations,  and  will  revisit 
the  appropriateness  of  these  rules  at  the 
time  that  the  FAA  considers  revisions  to 


flight,  rest,  and  duty  rules  for  part  121 
and  part  1 35  operations. 

Section  91.1 063    Testing  and  Training 

EJA  comments  that  proposed 
§  91.1063(d)(8),  which  defines 
"requalification  training"  to  intlude 
training  required  because  of  a  lapse  in 
recurrent  pilot  testing  requirements  and 
instrument  proficiency  requirements, 
should  also  include  a  lapse  in  recurrent 
pilot  training  requirements  or 
competency  check  requirements. 

The  Teamsters  state  that  proposed 
§§91.1063  through  91.1115  would  not 
be  needed  if  the  FAA  simply  regulated 
fractional  operators  under  part  135, 
where  most  of  these  sections  are  copied 
from. 

FAA  Response:  The  FAA  agrees  with 
EJA  and  has  changed  §  91.1063(d)(8)  in 
the  final  rule  to  specify  that 
requalification  training  is  necessary  for 
crewmembers  who  have  become 
unqualified  by  failing  to  comply  with 
reciurent  training,  proficiency  checks, 
or  tests  for  pilots  and  with  flight 
attendant  testing  requirements,  if 
applicable,  within  the  appropriate  time 
period. 

Although  it  is  true  that  tfie  proposed 
training  and  testing  requirements  for 
fractional  ownership  programs  are 
modeled  on  those  for  on-demand 
operators  in  part  135,  it  is  important  for 
them  to  appear  in  part  91,  subpart  K, 
where  they  can  be  tailored  to  be 
appropriate  for  fractional  ownership 
programs.  As  discussed  above  under 
"General  Opposition,"  the  FAA  has 
determined  that  subpart  K  is  the 
appropriate  regulatory  approach  for  this 
segment  of  aviation. 

Sections  91.1065,  91.1067.  91.1069, 
135.293  and  135.297    Initial  and 
Recurrent  Pilot  and  Flight  Attendant 
Testing  Requirements  and  Instrument 
Proficiency  Check  Requirements 

NATA  and  Flexjet  strongly  support 
the  NPRM's  provisions  permitting  the 
required  flight  training  portion  of  any  of 
the  pilot  training  or  check  requirements 
of  this  subpart,  including  the  initial, 
transition,  upgrade,  requalification, 
differences,  or  recurrent  training,  or  the 
accomplishment  of  a  competency  check 
or  instrument  proficiency  check,  to  be 
conducted  in  a  simulator. 

EJA  states  that  proposed  §§  91.1065(a) 
and  91.1069(d)  should  be  clarified  to 
ensure  that  it  is  understood  that  a 
written  test,  an  oral  test,  or  a 
combination  of  both  types  of  test  will 
satisfy  the  requirements.  EJA  also 
recommends  that  proposed 
§§  91.1065(b)  and  91.1069(e)  make  clear 
that  (1)  not  all  of  the  maneuvers  and 
procedures  required  for  the  original 


issuance  of  the  particular  pilot 
certificate  are  required  to  be  included 
on  the  competency  check,  (2)  not  all  of 
the  procedures  required  for  an  air 
transport  pilot  certificate  must  be 
included  on  the  instrument  proficiency 
check  for  a  pilot  in  command  ofan 
aircraft,  and  (3)  not  all  of  the  procedures 
required  for  a  commercial  pilot 
certificate  must  be  included  on  the 
instrument  proficiency  check  for  a  pilot 
in  command  of  a  rotorcredt  or  a  second 
in  command  of  an  aircraft.  In  keeping 
with  FAA  Policy  Memorandum  #183, 
not  all  maneuvers  required  for  the 
original  issuance  need  to  be 
accomplished  during  an  instrument 
proficiency  check.  * 

PASS  believes  that  the  flight  crew 
instrument  proficiency  check 
requirements  in  proposed  §91.1069 
should  be  the  same  as  those  specified 
for  part  121  or  135  operations. 

A  pilot  comments  that  a  basic  premise 
of  this  NPRM  is  the  adoption  of  industry 
best  practices  and  equivalent  levels  of 
safety.  Currently,  part  121  air  carriers 
and  part  91  operators,  but  not  part  135 
operators,  may  conduct  progressive 
checking.  That  is.  a  maneuver 
successfully  accomplished  during 
training  need  not  be  repeated  during  a 
separate  checking  event.  This 
conunenter  states  that  it  is  unclear 
whether  subpart  K  makes  provision  for 
progressive  checks  or  not.  This 
commenter  believes  that  allovdng 
progressive  checking  for  part  135  and 
subpart  K  would  embrace  industry  best 
practices  (part  91),  enhance  pilot 
training  and  safefy,  and  provide 
appropriate  equivalent  standards 
between  parts  121  and  135. 

FAA  Response:  The  FAA  agrees  with 
the  EJA  comment  on  §§  91.1065(a)  and 
91.1069(d)  and  has  changed  the  final 
rule  language  in  both  sections  to  make 
it  clear  that  the  required  tests  can  be 
either  written  or  oral,  or  a  combination 
of  written  or  oral. 

In  response  to  PASS'S  comment  on 
instrument  proficiency  check 
requirements,  the  proposed  and  final 
rule  language  does  impose  the  same 
instrument  proficiency  check 
requirements  as  for  parts  121  and  135, 
except  that  the  requirements  for  SIC's 
are  more  restrictive  under  subpart  K 
than  for  SIC's  under  part  135.  An 
editorial  change  is  being  made  to  the 
rule  language  to  clarify  that  the 
requirements  apply  to  a  pilot  in 
command  of  an  aircraft  that  requires  the 
PIC  to  hold  an  ATP  and  to  a  second  in 
command  of  an  aircraft  that  requires  the 
SIC  to  hold  a  commercial  pilot 
certificate. 

The  kind  of  progressive  checking 
referred  to  by  one  commenter  is 
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presumably  the  kind  of  checking 
allowed  in  an  Advanced  Qualification 
program  under  SFAR  No.  58  for 
certificate  holders  operating  under  parts 
121  and  135.  This  kind  of  program  is 
not  available  to  persons  operating  under 
part  91  and  this  issue  was  not  focused 
on  by  the  FOARC  or  by  the  FAA  before 
the  NPRM  was  issued.  Therefore,  the 
FAA  believes  it  is  beyond  the  scope  of 
this  ndemaking. 

Section  91.1071    Crewmember  Tests 
arid  Checks,  Grace  Provisions  and 
Training  to  Accepted  Standards 

PASS  believes  that  additional 
language  should  be  added  to  proposed 
§  91.1071  that  states  that  if  an  airman 
fails  a  check  and  is  currently  an 
employee  of  another  certificate  holder 
(that  is,  parts  121, 125, 135),  he  or  she 
must  notify  that  company  and  not  be 
allowed  to  function  in  a  commercial 
capacity  as  an  airman,  until  the  check 
failed  is  subsequently  passed. 

FAA  Response:  The  final  rule  has 
been  changed  to  add  the  notification 
requirement;  however,  the  FAA  cannot 
address  qualifications  as  an  airman 
under  parts  121  or  135  in  this 
rulemaking. 

Section  91.1073 
General 


Training  Program: 


EJA  states  that  proposed  §  91.1073 
should  be  clarified  so  that  the  grace 
period  applies  to  all  tests,  flight  checks. 
and  proficiency  checks,  and  not  just  to 
recurrent  training. 

FAA  Response:  The  grace  period  that 
applies  to  tests,  flight  checks,  and 
proficiency  checks  appears  in 
§  91.1071(a). 


Section  91.1075 
Special  Rules 


Training  Program: 


Alpha  Flying  states  that  proposed 
§  91.1075(b)  could  lead  to  an 
interpretation  that  only  a  part  142 
certificated  training  center  could  be 
used  as  a  contractor  for  training.  The 
Pilatus  PC-12  is  one  aircraft  for  which 
there  is  no  part  142  training  center. 
Alpha  believes  that  it  was  not  the  intent 
of  the  FOARC  to  prohibit  the  program 
manager  from  conducting  training 
(under  subparagraph  (a)),  using  the 
services  of  a  professional  training  center 
for  portions  of  the  training,  if  approved 
by  the  FAA  inspector  with  jurisdiction 
over  the  management  specifications.  It 
would  be  in  the  interest  of  air  safety  to 
have  a  recognized  professional"  program 
fulfill  the  requirements  of  §  91.1075 
even  if  not  part  142  certificated,  if 
equivalent  training  effectiveness  could 
be  demonstrated  to  the  satisfaction  of 
the  FSDO. 


FAA  Response 
this  comme  iter 
final  rule  to 
allows  for 
that  is  not 
approved  b; 
FAA  has 
final  rule  to 


tie 


mi  de  I 


manager  or 
parts  121  or 


;  The  FAA  agrees  with 
and  has  changed  the 
add  a  deviation  clause  that 
use  of  a  training  center 
certificated  under  part  142  if 
the  Administrator.  The 
other  changes  in  the 
clarify  that  a  program 
manager  maty  also  use  the  services  of 
another  pro  ;ram  manager  or  of  a  part 
119  certifici  te  holder. 

Section  91 . 1  087  Approval  of  Aircraft 
Simulators  ( ind  Other  Training  Devices 
Flexjet  no  tes  that,  if  a  program 


ts  affiliate  also  conducts 
135  operations  and  has  an 
approved  tn  lining  manual  with 
approvals  fc  r  aircraft  simulators  or  other 
training  devices,  those  same  approvals 
should  be  ci  rried  over  to  meet  the  part 
91  subpart  I '.  requirements. 

FAA  Resp  onse:  The  FAA  agrees  with 
this  comment.  The  changes  to  §  91.1075 
in  the  final  i  ule  will  allow  for  this. 

Sections  91.1089,  91.1091,  91.1093, 
91.1 095    Q  lalifications  and  Initial  and 
Transition  1  raining  and  Checking: 
Check  Piloti  and  Flight  Instructors 

EJA  belie\  es  that  proposed  §§  91.1089 
and  91.1091  should  have  a  provision 
similar  to  th  it  in  §  91.1063  that  would 
allow  a  chec  k  pilot  or  flight  instructor 
used  by  a  pr  )gram  manager  who  is  also 
a  certificate  lolder  under  part  121  or 
135  to  be  usiid  under  subpart  K  without 
additional  ti  lining  or  testing.  Flexjet 
makes  a  sim  lar  comment. 

FAA  Resp  mse:  The  FAA  agrees  that 
a  check  pilo  or  flight  instructor  used  by 
a  program  m  anager  who  is  also  a 
certificate  holder  under  part  121  or  135 
may  be  used  in  subpart  K  operations. 
The  languag ;  of  §  91.1063  is  broad 
enough  to  cc  ver  these  sections  as  well. 
However,  th  s  FAA  would  want  to 
ensure  that  t  le  training  and  testing 
program  elej  lents  are  the  same  for  both 
the  ft'actiona  program  and  the  part  121 
or  135  opera  ion.  Where  there  are 
differences  i  i  the  training  and  testing 
provisions  o  these  programs,  the  check 
pilot  or  fligh :  instructor  must  be  trained 
and  tested  w  ith  respect  to  those 
differences. 


en 


Section  91 . 1 

Transition, 

Training 

E}A  states  Ihat 
was  adopted!  from 
that  §91. 


.1101 


upgrade 
training  on 
Flight  Manual 
believes  this 
§91.1101. 


$01     Pilots:  Initial, 
d  Upgrade  Ground 


proposed  §91.1101 
current  §135.345,  but 
does  not  include  the 
requirement  Ithat  initial,  transition,  and 
groi  nd  training  must  include 
'  the  approved  Aircraft 
or  equivalent."  EJA 
phrase  should  be  added  to 


FAA  Response:  The  commenter  is 
correct.  The  phrase  has  been  added  to 
§  91.1101(b){ll)  in  the  final  rule. 

Section  91.1109    Aircraft  Maintenance: 
Inspection  Program 

PASS  believes  that  a  new  section 
should  be  added  to  delineate  the 
responsibility  for  the  airworthiness  of 
the  aircraft,  specifying  that  the 
responsibility  for  the  airworthiness  of 
the  aircraft  should  be  shared  by  each 
fractional  owner  and  the  program 
manager.  Also,  this  commenter  believes 
that  no  program  manager  should  use 
any  person  to  perform  required 
inspections  or  maintenance  unless  the 
person  performing  the  inspection  or 
maintenance  is  appropriately 
certificated,  trained,  qualified,  and 
authorized  to  do  so. 

EJA  and  an  individual  commenter 
believe  that  as  written,  proposed 
§  91.1109  could  be  interpreted  to  require 
the  development  of  a  completely  new 
inspection  program.  Th*y  believe  that 
the  final  rule  should  clarify  that  the 
intent  is  to  allow  program  managers  to 
develop  their  inspection  programs  from 
portions  of  existing  manufacturers'  or 
certificate  holders'  inspection  programs, 
or  to  use  a  manufacturer's  or  certificate 
holder's  program  in  total.  Similarly,  it 
should  make  clear  that  compliance  with 
current  §  91.409  is  also  acceptable,  as 
well  as  that  currently  used  forms  would 
still  be  acceptable. 

Thus,  this  commenter  states  that 
when  the  program  manager  derives  the 
inspection  program  from  the 
manufacturer  or  certificate  holder,  it 
would  then  become  the  program 
manager's  inspection  program  and 
require  approval  from  the  FAA  for  both 
the  program  and  the  use  of  the  program. 
However,  if  the  program  manager 
elected  to  use  the  manufactiner's  or 
certificate  holder's  inspection  program 
in  total,  the  program  manager  would 
request  approval  from  the  FAA  to  use 
the  inspection  program,  but  the 
inspection  program  itself  would  remain 
controlled  by  the  manufacturer  or 
certificate  holder.  To  clarify  this  intent, 
"derived"  should  be  replaced  with 
"derived  or  adopted."  For  clarity,  "area 
in  which  the  aircraft  is  based"  should  be 
replaced  with  "program  manager." 
Program  managers  will  manage  the 
aircraft  inspection  programs. 

NATA  and  Flexjet  state  that  it  was  the 
FOARC's  intent  to  allow  the  use  of 
continuous  airworthiness  maintenance 
programs  and  continuous  airworthiness 
inspection  programs  under  proposed 
subpart  K.  "To  make  this  clear  they 
recommend  a  total  rewrite  of  proposed 
§  91.1109  and  also  amendment  of 
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numerous  related  sections  throughout 
14CFR. 

According  to  EJA,  proposed  §  91.1109 
requires  the  "operator  or  program 
manager"  to  establish  an  aircraft 
inspection  program.  Since  the  NPRM 
requires  the  owner  and  program 
manager  be  jointly  responsible  for  the 
airworthiness  of  program  aircraft,  this 
commenter  recommends  that  §  91.1109 
refer  to  the  "owner  or  program 
manager." 

FAA  Response:  A  new  section 
specifying  the  responsibility  for 
airworthiness,  as  suggested  by  PASS,  is 
not  necessary  because  this  topic  is 
covered  by  §  91.1011,  which  addresses 
the  shared  responsibilities  of  the  owner 
and  the  program  manager  for 
compliance  with  all  applicable 
requirements  of  this  chapter,  "including 
those  related  to  airworthiness." 
Likewise,  it  is  not  necessary  to  require 
in  subpart  K  that  persons  performing 
required  inspections  or  maintenance  be 
appropriately  certificated  and  qualified, 
because  that  topic  is  covered  by  part  43. 

The  commenters'  concern  that 
§  91.1109  could  require  the 
development  of  a  completely  new 
inspection  program  is  incorrect,  because 
paragraph  (b)  clearly  states  that  the 
program  must  be  derived  firom  an 
existing  program,  which  may  be  the 
program  recommended  by  the  aircraft 
manufacturer.  The  word  "derived"  is 
more  appropriate  than  "derived  or 
adopted"  because  the  manufacturer's 
program  alone  may  not  be  adequate  for 
a  particular  operation.  AlsOr'the 
program  must  include  any  maintenance 
instructions  in  STC's  for  any 
modifications  that  were  made  to  the 
aircraft.  For  these  reasons,  the  program 
manager  needs  to  present  the  aircraft 
inspection  program  to  the  FAA  for 
review  and  approval. 

In  response  to  the  comment  about  the 
use  of  continuous  airworthiness 
meiintenance  programs  (CAMP),  the 
conunenters  are  correct  that  the 
proposed  rule  language  did  not  fully 
authorize  the  use  of  a  CAMP  to  the 
inspection  program  within  a  CAMP. 
Although  §  91.1109,  as  proposed,  would 
allow  "An  inspection  program  that  is 
part  of  a  continuous  airworthiness 
maintenance  program  currently  in  use 
by  a  person  holding  an  air  carrier  or 
operating  certificate  issued  imder  part 
119  of  this  chapter  and  operating  that 
make  and  model  aircraft  under  part  121 
or  135  of  this  chapter"  the  FAA  agrees 
that  this  option  should  be  expanded  in 
the  fined  rule.  The  final  rule  has  been 
rewritten,  new  §§91.1411-91.1443  have 
been  added  (based  on  subpart  J  of  part 
135),  and  editorial  and  applicability 
changes  to  other  sections,  including 


§  91.401,  have  been  made  to  allow  the 
use  of  a  complete  CAMP  in  a  fi'actional 
ownership  program.  Fractional 
ownership  program  managers  who  elect 
to  provide  maintenance  under  a  CAMP 
must  meet  maintenance  requirements 
that  are  equivalent  to  those  that  part  121 
and  135  operations  that  have  a  CAMP 
must  meet.  These  include  reporting 
requirements,  mechanical  interruption 
siunmary  reports,  service  difficulty 
reports,  employment  of  a  Director  of 
Maintenance  and  Chief  Inspector, 
required  inspection  personnel, 
continuing  analysis  and  surveillance 
program,  maintenance  recordkeeping 
requirements,  and  the  use  of 
airworthiness  releases.  With  the  use  of 
a  CAMP,  the  program  manager  will 
realize  many  of  the  same  benefits  that 
current  part  121  and  135  operators  have, 
such  as  continuing  authorization  to 
issue  special  flight  permits  as  per 
§21.197  and  the  use  of  reliability 
programs. 

As  noted  by  a  commenter,  the 
reference  to  the  "operator  or  program 
manager"  is  incorrect.  Although  the 
owner  is  ultimately  responsible  for  safe 
operations,  the  final  rule  refers  only  to 
the  program  manager,  because  it  is  the 
program  manager  who  is  delegated 
responsibility  under  §§  91.1023  and 
91.1025  for  the  program  operating 
manual,  which  contains  the  approved 
aircraft  inspection  program.  Also  the 
phrase  "area  in  which  the  aircraft  is 
based"  has  been  changed  to  clarify  that 
the  inspection  program  is  approved  by 
the  FSDO  that  issued  the  management 
specifications. 

Section  91.1111    Maintenance  Training 

EJA  states  that  proposed  §  91.1111 
uses  the  same  terminology  as  the 
equivalent  provisions  for  crewmember 
training,  which  could  lead  to  confusion 
due  to  the  defined  terms  used  for 
crewmember  training,  and  the  differing 
training  requirements  used  for 
maintenance  personnel.  EJA  states  that 
using  shghtly  different  terminology  will 
help  ensure  that  the  requirements  are 
not  confused.  Specifically,  EJA  proposes 
that  such  personnel  be  required  to 
"undergo  appropriate  training  prior  to 
exercising  those  responsibilities" 
instead  of  being  required  to  "undergo 
appropriate  initial  and  annual  recurrent 
training."  EJA  also  recommends  adding, 
"The  program  manager  shall  ensure  that 
these  personnel  undergo  annual 
refresher  training,  as  applicable." 

Similarly,  NWJ  and  an  individual 
comment  that  the  requirement  for 
maintenance  personnel  to  "undergo 
appropriate  initial  and  annual  recurrent 
training*   *  *"  may  be  too  broad  a 
statement.  If  the  intention  is  that  several 


types  of  training  may  be  "appropriate" 
(that  is  OJT,.formal,  classroom,  etc.) 
then  that  should  be  specified.  If  the 
intention  is  that  maintenance  personnel 
attend  formal  maintenance  training 
annually,  such  as  Flight  Safety,  then  a 
twelve-month  frequency  may  be 
excessive.  A  more  appropriate 
frequency  would  be  twenty-foiu- 
months. 

PASS  believes  that  maintenance 
personnel  should  be  certificated  and 
qualified  in  accordance  with  part  65. 
Maintenance  training  should  be 
documented  in  a  training  file  for  each 
employee  of  the  program  management 
company  and  available  to  the 
Administrator  for  inspection. 

FAA  Response:  The  commenters' 
concerns  about  this  section  are 
unwarranted.  The  initial  and  recurrent 
training  would  be  specific  to  the  aircraft 
type  and  appropriate  in  content  and 
length  for  the  responsibilities  of  the 
maintenance  personnel  being  trained. 
This  training  can  be  conducted  using  a 
variety  of  methods,  including  classroom 
training,  on-the-job  training,  individual 
instruction,  etc.  Certification  and 
qualification  under  part  65  would  be  a 
prerequisite  to  performing  maintenance 
responsibilities.  The  FAA  is  developing 
guidance  on  training  for  maintenance 
personnel  that  will  specify  what 
training  programs  would  be  considered 
adequate  and  will  recommend 
recordkeeping  standards  to  help 
inspectorS;evaluate  the  adequacy  of  the 
training  programs  on  an  ongoing  basis. 

Section  91.1115    Minimum  Equipment 
Lists  and  Letters  of  Authorization 

PASS  believes  that  a  statement  needs 
to  be  added  to  this  section  that  the 
Administrator  will  approve  or  deny  any 
Minimiun  Equipment  Lists,  Letters  of 
Authorization,  Dispatch  Deviation 
Guides,  Deferred  Discrepancy  Lists  or 
any  other  approvals  covering  the 
program  aircraft. 

EJA  states  that  the  proposed  rule  does 
not  address  the  use  of  a  minimiun 
equipment  list  or  configuration 
deviation  list  as  envisioned  by  the   - 
FOARC.  The  preamble  states  that  "The 
FOARC  recommended  that  approvals 
for  ftactional  ownership  operations 
(such  as  MEL's,  RVSM  (reduced  vertical 
separation  minimum  airspace),  manual 
reviews  and  maintenance  programs)  be 
-  conducted  through  a  process  similar  to 
part  135  and/or  part  121  processes  and 
procedures,  as  appropriate".  EJA  states 
that  a  new  section  shjiiuld  be  added  to 
mirror  §  135.179  and  a  conforming 
amendment  should  be  made  to  §  91 .213. 
Additionally,  program  managers  who 
also  hold  a  part  121  or  135  certificate 
should  be  permitted  to  use  the  MEL's/ 


CDL's  approved  for  those  operations,  as 
applicable. 

FAA  Response:  The  FOARC 
recommended  and  the  FAA  agrees  that 
a  process  similar  to  that  used  for  part 
121  and  135  operators  should  be  used 
to  approve  operations  docimients, 
authorizations,  and  approvals.  Specific 
sections  in  subpart  K  refer  to  those 
items  that  must  be  approved  or  accepted 
by  the  FAA.  The  actual  approval  will  be 
given  to  the  program  manager  on  behalf 
of  the  fractional  owners.  The  specific 
approval  processes  and  procedures  will 
be  in  guidance  documents  that  will  be 
completed  on  the  effective  date  of  this 
rule.  The  guidance  will  reflect  a  level  of 
oversight  and  approval  that  is 
equivalent  to  that  provided  to  part  121 
and  135  operations. 

The  FAA  also  agrees  that  proposed 
§91.1115  does  not  adequately  describe 
the  procedures  and  approvals  needed 
for  operating  an  aircraft  with  inoperable 
instruments  or  equipment.  As 
suggested,  the  final  rule  replaces  the 
proposed  language  with  a  new  section 
modeled  on  §  135.179.  The  proposed 
language  stating  that  all  approvals, 
including  MEL's,  are  issued  to  the 
program  manager  and  are  not  affected 
by  changes  in  ownership  has  been 
included  in  §  91.1011(b).  The  new 
section  also  specifies  that  aircraft 
covered  by  an  MEL  for  part  121  or  part 
135  operations  must  not  have  a 
separately  approved  MEL  under  subpart 
K,  because  the  FAA  issues  only  one 
MEL  for  each  aircraft.  If  the  aircraft  is 
used  under  part  121  or  135,  the  MEL 
would  be  issued  under  that  part. 

The  FAA  agrees  with  the  suggestion 
by  EJA  that  §  91.213(c)  should  refer  to 
part  91,  subpart  K,  and  has  made  this 
change  in  the  final  rule. 

Part  91,  Appendix  G  Reduced  Vertical 
Separation  Minimum  Airspace 

EJA  states  that,  since  Reduced 
Vertical  Separation  Minimum 
("RVSM")  standards  may  be  used  by 
fractionally-owned  aircraft,  Appendix  G 
to  part  91  should  reflect  the  existence  of 
part  91,  subpart  K. 

FAA  Response:  The  FAA  agrees  with 
the  EJA  and  has  amended  appendix  G 
in  the  final  rule  to  include  references  to 
subpart  K  in  sections  3(a)  and  (3)(b)  and 
in  the  introductory  paragraph  to  section 
7. 

Part  135  v 

Applicability 

EJA  states  that  the  reference  to 
§§91.1053  and  91.1055  in  proposed  ' 
§  135.1(b)  may  create  confusion  that  will 
require  interpretation  by  the 
Administrator  and/or  the  certificate 
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holder  to  del  ermine  applicability.  There 
is  a  high  like  lihood  that  those 
interpretations  might  be  different.  A 
simpler  and  clearer  solution  would  be  to 
revise  §  135.69  to  include  the  applicable 
requirement^  of  §§91.1053  and  91.1055 
using  the  terininology  of  part  135. 

NATA  believes  that  it  was  the 
intention  of  the  FOARC  to  require 
eligible  on-d  ;mand  operators  to  have 
two-pilot  ere  ivs  when  exercising  the 
privileges  of  an  eligible  on-demand 
operator.  Wli  ile  the  proposed 
regulations  r  squire  compliance  with  the 
more  stringe:  it  pilot  experience  and 
crew  pairing  requirements,  a  two-pilot 
crew  is  not  specifically  required. 
Proposed  §  9 1.1049  (d)  requires  two- 
pilot  crews  i;  i  fractional  program 
operations.  1  herefore,  to  fulfill  the 
intent  and  sp  irit  of  the  FOARC,  NATA 
recommends  amending  proposed 
§  135.1  to  sp(  cifically  include  a 
reference  to  t  tie  flight  crew  complement 
requirements  of  §91.1049. 

NATA  alsc  notes  that  the  FAA's 
ability  to  grai  it  deviations  from  certain 
requirements  where  appropriate  based 
on  the  size  ai  id  complexity  of  the 
operation  or  i  ither  relevant  factors  was 
critical  to  the  FOARC  deliberations. 
This  commei  ter  believes  that  it  was 
FOARC's  int(  nt  to  provide  access  to 
these  same  d<  viations  for  part  135 
operators  to  t  le  extent  that  they  are 
present  in  pr  iposed  §§  91.1049(d), 
91.1053  and  (1.1055. 

Kaiser  Air,  Inc.  states  that  for 
clarification  I  he  language  in  §  135.1(b) 
should  emph  isize  an  eligible  crew 
rather  than  el  igible  operator.  An  eligible 
operator  may  have  several  crews  that 
may  or  may  r  ot  be  eligible  themselves. 
Furthermore,  Kaiser  states  that 
§  91.1055(c)  s  hould  not  be  applicable  to 
"Eligible  On-  Demand  Operators."  Kaiser 
states  that  it  i  >  not  a  part  135 
requirement  i  low  and  is  onerous  to  be 
added  to  the  jligibility  requirements. 
Kaiser  questifins  how  this  rule  would  be 
interpreted  a^d  asks  for  clarification  on 
whether  para  jraph  (c)  applies  to  SIC's, 
who  do  not  n  quire  a  type  rating. 

FAA  Respa  nse:  The  FAA  agrees  that 
the  proposed  change  to  §  135.1  did  not 
clearly  spell  i  lut  the  requirements  that 
apply  to  eligi  ile  on-demand  operators. 
In  the  final  ru  le,  these  requirements 
have  been  mc  ved  to  a  new  §  135.4  that 
describes,  rat  ler  than  cross-referencing, 
the  attributes  of  eligible  on-demand 
operations,  including  the  requirement 
for  a  two-pilok  crew.  Section  135.4 
incorporates  jhe  requirements  of 
§§  91.1049(d)|  91.1053,  and  91.1055, 
including  theiprovision  for  deviations, 
that  part  1 35  Operators  must  comply 
with  in  order  to  be  eligible  to  qonduct 
operations  us  ng  the  same  standards  for 


the  instrument  approach  procedures 
that  fractional  ownership  programs  will 
follow. 

Section  135.247    Pilot  Qualifications: 
Recent  Experience 

Kaiser  Air,  Inc.  supports  the  proposed 
changes  to  §  135.247,  but  is  concerned 
that  the  words  "each  airplane"  and 
"that  airplane"  will  be  misinterpreted  as 
meaning  the  specific  serial  numbered 
aircraft,  rather  than  by  category,  class, 
and  type.  Similarly,  the  rule  should 
state  whether  "*   *   *  more  than  one 
crewmember"  is  required  by  type  design 
or  by  operating  rule. 

FAA  Response:  The  FAA  agrees  with 
these  comments  and  has  changed  the 
final  rule  to  clarify  that  the 
requirements  of  paragraph  (a)(3)  apply 
to  airplanes  that  are  type  certificated  for  ' 
more  than  one  pilot  crewmember  and  to 
pilots  qualifying  in  each  airplane  type. 

Section  135.299 
Line  Checks 


Pilot  in  Coipmand: 


NATA  strongly  endorses  an 
amendment  to  §  135.299  that  would 
establish  an  alternate  means  of 
compliance  with  the  regulation  by 
permitting  certificate  holders  to  utilize 
simulation  technologies.  §  135.299(a) 
requires  each  pilot  to  pass  a  flight  check 
aimually.  NATA  believes  that  a  well  run 
line  check  program  can  provide 
detection  of  deficiencies  and  adverse 
trends  and  establish  the  need  for  a 
revision  of  old  procedures  or  an 
initiation  of.new  procedures  by  the 
certificate  holder.  Further,  NATA 
believes  that  current  simulation 
technology  can  provide  a  checking 
environment  that  would  afford  a  level  of 
safety  equal  to.that  ciurently  provided 
by  §135.299. 

The  majority  of  the  §  135.299  line 
checks  conducted  in  on-demand  air 
carrier  operations  are  on  flights  that  are 
dispatched  for  the  sole  purpose  of 
accomplishing  that  check.  Unlike 
scheduled  air  carrier  operations 
conducted  under  part  121,  where  these 
checks  are  conducted  during  revenue 
operations,  the  on-demand  operator 
must  bear  the  total  cost  of  the  check. 
This  puts  the  on-demand  carrier  at  an 
economic  disadvantage.  Additionally, 
there  is  no  line  check  requirement  for 
any  aircraft  operated  under  part  91. 

NATA  believes  that  crews 
professionally  trained  in  the 
operationally  realistic  environment  of 
advanced  simulation,  and 
comprehensively  checked  in  ways  not 
possible  in  the  airplane,  are  better 
disciplined  and  better  prepared  to  meet 
the  challenges  of  flight  than  those 
trained  in  airplanes. 
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Similarly,  a  pilot  comments  on  the 
expense  of  the  line  check,  which  he 
believes  does  not  effectively  check 
competency.  He  proposes  that  it  either 
be  abolished  or  that  the  focus  of  the 
check  is  shifted  away  from  basic 
airmanship  to  quantifiable  human 
factors  issues  with  the  opportunity  to 
provide  a  somewhat  non-threatening 
environment  where  the  pilot  being 
checked  has  the  chance  to  enhance  his 
imderstanding  of,  and  proficiency  with, 
company  standard  operating 
procedures,  human  factors  skills,  etc. 

FKA  Response:  While  there  is  some 
merit  to  the  arguments  presented  on  the 
line  check  requirements  under  part  135, 
this  issue  was  not  addressed  in  the 
NPRM  process  and  therefore  is  beyond 
the  scope  of  the  proposed  changes  and 
cannot  be  resolved  in  the  final  rule. 

Miscellaneous 

EJA  states  that  throughout  part  61, 
individual  pilots  are  allowed  to  satisfy 
basic  training,  checking,  proficiency 
check,  and  other  similar  requirements 
by  satisfying  requirements  completed 
under  air  carrier  training  programs.  EJA 
recommends  that  these  sections  should 
be  amended  to  give  comparable  credit 
for  satisfying  parallel  requirements 
imder  part  91,  subpart  K.  The  sections 
that  EJA  cites  are  §§  61.55(d),  61.57, 
61.58,  61.63,  61.157,  and  61.159. 

Similarly,  EJA  recommends  that 
§§  91.189  and  91.191  should  be 
amended  so  that  category  U  and  ID 
operations  will  be  approved  through 
Management  Specifications  and  training 
and  manual  requirements  will  be  met 
through  part  91,  subpart  K. 

This  commenter  also  points  out  that 
if  another  rulemaking  becomes  final, 
first  it  will  be  necessary  to  include 
references  to  the  "Decision  Altitude"  in 
proposed  §§  91.1039(c)  and 
91.1101(a)(7). 

FAA  Response:  The  FAA  agrees  with 
these  comments  because  the  training, 
testing,  manuals,  and  approval 
processes  in  subpart  K  of  part  91  are 
equivalent  to  those  in  parts  121  and  135. 
The  FAA  has  made  changes  to  the  final 
rule  to  insert  references  in  part  61 
(except  for  §  61.57)  to  give  credit  for 
training  and  checking  requirements 
accomplished  under  part  91,  subpart  K, 
and  in  §§  91.189  and  91.191  to  allow  for 
approval  of  category  n  and  III  operations 
through  part  91,  subpart  K,  Management 
Specifications.  Also  the  term  "Decision 
Altitude"  has  been  substituted  for 
"decision  height"  wherever  it  appears. 
The  FAA  did  not  change  §  61.57 
because  subpart  K  does  not  contain 
recent  experience  requirements  and 
therefore,  subpart  K  pilots  must  follow 
the  §  61.57  requirements. 


Beyond  the  Scope 

An  individual  commenter 
recommends  that  the  complete  text  of 
§§  135.89, 135.93,  and  135.100  should 
be  included  within  new  subpart  K. 

NATA  recommends  that  a  new 
section  be  added  (§  91.1043  Aircraft 
requirements)  to  allow  the  use  of  aircraft 
registered  in  other  countries  but  are 
legally  permitted  to  operate  in  this 
countay  in  fractional  owner  programs. 
This  commenter  proposes  language  that 
would  require  the  aircraft  to  be 
registered  in  a  country  that  is  a  parfy  to 
the  convention  on  hitemational  Civil 
Aviation  and  to  meet  other 
requirements. 

Eclipse  Aviation  notes  that  scheduled 
operations  imder  part  135  require, 
pursuant  to  part  119,  part  25  certificated 
aircraft  for  turbo-fan  operations.  This  is 
in  contrast  to  the  fact  that  piston 
propeller  and  turboprop  aircraft,  that  are 
not  certified  under  part  25,  may  be 
utilized  in  scheduled  part  135 
operations.  Certainly,  when  part  119 
and  its  related  safety  concerns  were 
formulated,  aircraft  such  as  the  Eclipse 
500  did  not  exist.  Clearly,  this 
commenter  believes,  the  equipment  and 
performance  safety  considerations  that 
influenced  the  part  25  requirement  for 
turbo-:^  aircraft  utilization  in 
scheduled  part  135  operations  have 
merit.  However,  the  level  of  safety  that 
is  available  from  a  turbo-fan  aircraft, 
featuring  state-of-the-art  digital  avionics, 
ofters  an  order  of  magnitude 
improvement  in  safety  over  most,  if  not 
all,  of  the  piston  propeller  and 
turboprop  aircraft  that  may  currently  be 
utilized  in  scheduled  part  135 
operations.  Eclipse  requests  that  part 
119  requirements  concerning  scheduled 
part  135  operations  be  evaluated  in  light 
of  the  new  generation  of  personal  turbo- 
fan  aircraft  that  will  appear  on  the 
aviation  market  over  the  next  few  years. 

FAA  Response:  All. of  the  issues  above 
merit  consideration,  but  they  were  not 
addressed  in  the  NPRM,  and  therefore 
are  beyond  the  scope  of  issues  that  can 
be  addressed  in  the  final  rule  without 
additional  notice  and  comment. 

Fractional  owner  program  managers 
are  encouraged  to  follow  the  standards 
in  §§  135.89, 135.93,  and  135.100  for  the 
use  of  oxygen  and  autopilots  and  for 
crewmember  duties,  especially  if  the 
program  manager  also  conducts 
operations  under  part  135.  However,  it 
needs  to  be  clearly  specified  in  the 
manual  and  training  program  which 
regidations  and  procedures  are  being 
followed. 

NATA's  proposal  to  allow  foreign 
registered  aircraft  to  be  operated  in 
fractional  owner  programs  has 


implications  relating  to  citizenship  and 
registration  reqiiirements  that  would 
require  further  study  and  future 
rulemaking,  if  warranted. 

The  FAA  agrees  that  the  introduction 
of  the  Eclipse  500  will  require  the 
agency  to  reevaluate  whidi  operating 
requirements  would  be  most 
appropriate  for  that  airplane.  At  that 
time  FAA  will  determine  whether 
rulemaking -is  necessary. 

Minor  Conforming  Changes 

The  FAA  finds  it  necessary  to  make 
minor  changes  by  adding  two  rule 
sections  not  presented  in  the  NPRM: 
Sections  21.197  (ferry  flights)  and 
91.401  (applicability).  In  the  case  of 
2 1 . 1 97,  the  change  gives  program 
managers  the  same  authority,  to  conduct 
ferry  flights  for  the  purpose  of 
maintenance,  as  is  currently  held  by 
part  121  and  135  operators  who  operate 
imder  continuous  airworthiness 
maintenance  programs.  The  change  to 
section  91.401  will  add  part  91,  subpart 
K  management  specifications  holders  to 
those  who  operate  under  a  continuous 
airworthiness  maintenance  program  and 
thus  do  not  have  to  comply  with  certain 
maintenance  sections  of  part  91. 

Paperwork  Reduction  Act 

The  amendment  to  14  CFR  part  91 
contains  information  collection 
requirements.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.,  the  information 
collection  requirements  associated  with 
this  rule  were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995.  (5  CFR  1320.8(b)(2)(vi)),  an 
agency  may  not  conduct  or  sponsor  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
this  information  collection  will  be 
published  in  the  Federal  R^;ister  after 
it  is  approved  by  the  Office  of 
Management  and  Budget. 

Regulatory  Evaluation  Summary 

Overview 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  propose  or  adopt  a  regulation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
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Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  the  Trade  Agreements  Act 
also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Foiulh,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  Federal  mandate  likely  to  result  in  the 
expenditiue  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  the  proposed  rule 
(1)  has  benefits  that  do  justify  its  costs, 
is  not  "a  significant  regulatory  action" 
as  defined  in  the  Executive  Order,  and 
is  "significant"  as  defined  in  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (2) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (3) 
will  not  constitute  a  barrier  to 
international  trade;  and  (4)  does  not 
impose  an  unfunded  mandate  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector.  These  analyses  are 
available  in  the  docket  and  are 
siunmarized  below. 

Background 

to  October  1999,  the  FAA  convened 
the  Fractional  Ownership  Aviation 
Rulemaking  Colhraittee  (FOARC)  to 
address  the  issues  surrounding  the 
regulation  of  fractional  aircraft 
ownership  program  operations.  On 
February  23,  2000,  after  extensive 
discussions,  and  a  review  of  all 
comments  received  from  the  public  and 
operators,  the  FOARC  presented 
rulemaking  recommendations  to  the 
FAA.  These  recommendations  formed 
the  basis  of  the  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Regulation  of  Fractional  Aircraft 
Ownership  Programs"  (66  FR  37520, 
July  18,  2001).  Comments  were  to  be 
received  by  October  16,  2001  but  in 
response  to  several  requests,  the 
comment  period  was  extended  to 
November  16,  2001. 

Since  the  inception  of  the  fractional 
iorcraft  ownership  program  concept  in 
1986  the  number  of  fractional  aircraft 
ownership  program  aircraft  has 
increased  substantially.  As  of  early 
2000,  the  leading  fractional  aircraft 
ownership  programs  managed 
approximately  465  aircraft  on  behalf  of 
3,446  shareholders  and  at  the  end  of 


2001  there  '  vere  more  than  3,500 
shareholdei  s  with  almost  5,000  shares 
of  more  tha  i  650  aircraft.  Growth  in 
fractional  a  rcraft  ownership  programs 
is  expected  ito  continue. 

The  final  rule  is  expected  to  impose 
a  total  estin  ated  cost  of  approximately 
$133.2  mill  on  ($85.8  million, 
discountedi^on  fractional  operations, 
eligible  on-iemand  air  charter 
operators,  and  the  FAA  over  the  15-year 
period  froraJ2003  to  2017.  Fractional 
aircraft  ownership  operations  are 
expected  todncur  approximately  $47.4 
million  ($33.2  million,  discounted),  of 
these  total  qosts  complying  with  the 
regulatory  rfequirements.  Eligible  on- 
demand  par  1 135  air  charter  operators 
would  incui  compliance  costs  of 
approximatoly  $83  million  ($48.3 
million,  disi  :ounted)  of  these  total  costs. 
The  FAA  is  expected  to  incur  estimated 
costs  of  app -oximately  $3.1  million 
($2.3  millioi  i,  discounted), 
administerii  ig  the  rule. 

Comments 

Some  231  entries  (including  some 
duplicates)  jvere  received  in  response  to 
the  NPRM. '  'hree  organizations 
endorsed  th ;  FAA's  initial  regulatory 
evaluation  a  nd  one  individual 
expressed  c<  mcem  about  the  possible 
economic  in  ipact  of  adopting  subpart  K. 
No  commen  ers  directly  addressed 
specific  pro  losed  costs  or  revenue 
opportuniti(  s  contained  in  the 
preliminary  regulatory  evaluation.  The 
National  Aii  Transportation  Association 
(NATA)  Stat  sd  "that  the  FAA's 
regulatory  a  id  economic  evaluations  are 
accurate  anc  valid".  It  continued: 
"NATA,  as  t  le  representative  of  maiiy 
of  the  entitit  s  that  will  be  directly 
regulated  by  the  proposed  regulation, 
agrees  with  \  he  FAA's  conclusion  that 
the  benefits  )f  the  proposed  regulation 
justify  its  CO  its,  that  the  regulation  will 
not  have  a  si  jnificant  impact  on  a 
substantial  t  umber  of  small  entities, 
aiid  that  the  regulation  will  not  create  a 
barrier  to  inl  jrnational  trade". 
Bombardier  Business  Jet  Solution 
(Flexjet)  Stat  sd;  "Flexjet  supports  the 
FAA  regulat  )ry  and  economic  validity 
in  the  NPR^  "  and  also  included 
NATA's  add  tional  comments 
supporting  tfie  FAA's  regulatory 
flexibility  determination  and  trade 
impact  assessment.  Executive  Jet 
Aviation  (EjA)  stated,  that  as  a  member 
of  NATA's  Fractional  Aircraft  Business 
Council,  it  "ttrongly  supports  all  of  the 
general  and  specific  comments  on  this 
NPRM  "provided  by  NATA.  An 
anonymous  ^ommenter  stated  his  or  her 
belief  "that  the  proposed  subpart  K 
could  have  an  unintended,  detrimental 
economic  ef  set  on  the  business  aviation 


industry  without  an  appreciable 
increase  in  safety."  The  commenter 
continued  "that  the  existing  part  91 
rules,  along  with  the  arms-length 
contracts  between  informed  fractional 
owners  and  program  managers,  allow 
market  forces  to  create  the  most  efficient 
and  appropriate  safety-to-cost  ratio." 
While  the  commenter  addressed  various 
sections  of  the  proposed  rule,  he/she 
did  not  challenge  specific  proposed  cost 
estimates.  In  view  of  the  lack  of  any 
specific  cost  data  submitted  by  the 
commenter,  the  FAA  cannot  address 
these  comments. 

NATA  noted  in  a  second  filing  that 
"the  issuance  of  the  rule  likely  will  have 
virtually  no  effect  on  the  level  of 
operations  by  aircraft  in  fractional 
ownership  programs,  since  the  rule  was 
drafted  to  reflect  the  practices  of  the 
ciurent  fractional  ownership  program 
operations.  Rather,  the  growth  of 
fractional  ownership  programs  over  the 
past  two  decades  has  been,  and  will 
continue  to  be,  attributable  to  American- 
style  business  innovation,  changes  in 
the  economy,  and  increases  in  the 
perceived  benefits  of  traveling  by 
private  aircraft." 

Fractional  Aircraft  Ownership 
Operations  Compliance  Costs 

Certain  sections  of  the  proposed  rule 
are  expected  to  impose  compliance 
costs  on  fractional  aircraft  ownership 
operations.  The  FAA  has  analyzed  these 
costs  for  a  15-year  period,  from  2003 
through  2017.  As  required  by  the  Office 
of  Management  and  Budget  (OMB),  the 
present  value  of  this  cost  stream  was 
calculated  using  a  discount  factor  of  7 
percent.  All  costs  are  expressed  in  2001 
dollars.  These  compliance  costs  are 
summarized  below. 

Sections  91.519    Passenger  Briefing, 
and  91.1 035    Passenger  A  wareness 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  incur  a  one-tfme  cost  of 
$105  for  every  aircraft  for  briefing  cards 
plus  an  annual  cost  of  $85  for  every 
aircraft  to  comply  with  the  briefing 
requirement.  C>ver  the  15-year  period 
from  2003  to  2017,  fractional  aircraft 
ownership  operations  collectively  will 
incur  compliance  costs  of 
approximately  $880,000. 

Section  91 . 1 003    Management  Contract 
Between  Owner  and  Program  Manager 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  inciu-  compliance  costs 
represented  by  attorney  fees  of  $525  and 
sundry  expenses  of  $20  for  each 
shareholder  to  comply  with  the 
requirement  of  the  rule.  Over  the  15- 


Federal  Register/Vol.  68,  No.  180 /Wednesday,  September  17,  2003/Ruies  and  Regulations      54555 


year  period  from  2003  to  2017, 
fractional  aircraft  ownership  operations 
(operating  under  part  91,  subpart  K) 
collectively  will  incur  compliance  costs 
of  approximately  $152,000. 

Section  91.1013    Owner's  Operational 
Control  Responsibilities 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 , 
subpart  K  will  incm  compliance  costs  of 
$40  to  brief  each  owner  on  the  owner's 
operational  control  responsibilities 
upon  signing  an  initial  contract  and 
upon  renewal  which  is  generally  every 
5  years.  Over  the  15-year  period  from 
2003  to  2017,  fractional  aircraft 
ownership  operations  (operating  under 
part  91 ,  subpart  K)  collectively  will 
incin  compliance  costs  of 
approximately  $921,000. 

Section  91.1015    Management 
Specifications 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 , 
subpart  K  will  incur  compliance  costs  of 
$125,400  in  the  first  year  of  operation 
and  $6,270  annually  in  subsequent 
years  to  comply  with  this  requirement. 
Over  the  15-year  period  from  2003  to 
2017,  fractional  aircraft  ewnership 
program  operations  (operating  under 
part  91,  subpart  K)  collectively  will 
incur  compliance  costs  of 
approximately  $2.2  million. 

Section  91.1017    Amending  Program 
Manager's  Management  Specifications 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 , 
subpart  K  will  incur  compliance  costs  of 
$155  annually  to  comply  with  this 
requirement.  Over  the  15-year  period 
from  2003  to  2017,  fractional  aircraft 
ownership  program  operations 
(operating  under  part  91,  subpart  K) 
collectively  will  incur  compliance  costs 
of  approximately  $20,000. 

Section  91.1021     In  ternal  Safety 
Reporting 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  incm-  compliance  costs  of 
$430  in  the  first  year  of  operation  only. 
Over  the  15-year  period  from  2003  to 
2017,  fractional  aircraft  ownership 
program  operations  (operating  under 
part  91 ,  subpart  K)  collectively  will 
incur  compliance  costs  of 
approximately  $5,000. 

Section  91.1023    Program  Operating 
Manual  Requirements 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  incur  compliance  costs  of 
$10,450  in  the  first  year  of  operation 


Flight  Locating 


only.  Over  the  15-year  period  from  2003 
to  2017,  fractional  aircraft  ownership 
program  operations  collectively  will 
incin  compliance  costs  of  $125,000. 

Section  91.1027    Recordkeeping ' 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  incur  initial  compliance 
costs  of  $5,250  in  the  first  year  of 
operation  only  to  establish  a 
recordkeeping  system.  In  addition,  each 
entity  will  incur  an  annual  cost  of  $210 
to  maintain  each  pilot's  records 
including  tracking  flight  and  duty  time 
and  an  additional  $680  to  prepare  a  load 
manifest  for  each  flight.  Over  the  15- 
year  period  from  2003  to  2017, 
fractional  aircraft  ownership  program 
operations  collectively  will  incur 
compliance  costs  of  $15.3  million. 

Section  91.1029 
Requirements 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 , 
subpart  K  will  inciu  compliance  costs  of 
$210  in  each  year  to  prepare  flight 
locating  information  for  each  flight  that 
is  not  on  an  FAA  flight  plan.  Over  the 
15-year  period  from  2003  to  2017, 
fractional  aircraft  ownership  program 
operations  collectively  will  incur 
compliance  costs  of  $27,000. 

Section  91.1 033    Operating  Information 
Required 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  inciu  compliance  costs  of 
$345  in  the  first  year  of  operation  to 
develop  cockpit  checklists.  Over  the  15- 
year  period  from  2003  to  2017, 
fractional  aircraft  ownership  program 
operations  collectively  will  incin 
compliance  costs  of  $44,500. 

Section  91.1 035    Passenger  A  wareness 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 , 
subpart  K  will  incur  compliance  costs  of 
$85  per  aircraft  annually  to  provide 
briefings.  Over  the  15-year  period  from 
2003  to  2017,  fractional  aircraft 
ownership  program  operations 
collectively  will  incur  compliance  costs 
of  approximately  $791,000. 

Section  91.1041     Aircraft  Proving  Tests 

An  existing  fractional  aircraft 
ownership  program  entity  operating 
under  part  91 ,  subpart  K  will  incin 
demonstration  costs  of  $2,000  in  lieu  of 
proving  tests  in  the  first  year  of 
operation  to  demonstrate  their  ability  to 
conduct  safe  operations.  New  entities 


'  Captures  recordkeeping  compliance  costs 
attributable  to  §§91.1057  and  91.1061. 


will  incur  compliance  costs  of  $9,400  to 
operate  a  tiu-bojet  aircraft.  Over  the  15- 
year  period  from  2003  to  2017, 
fractional  aircraft  ownership  program 
operations  collectively  will  incur 
compliance  costs  of  approximately 
$68,000. 

Section  91 . 1 045    Additional  Equipment 
Requirements 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  incur  compUance  costs  of 
$156,750  for  30  percent  of  the  year  2003 
fleet  only,  as  subsequent  aircraft  will  be 
appropriately  equipped  voluntarily  by 
the  manufacturer  consistent  with 
regulatory  requirements  and  evolving 
technology.  Over  the  15-year  period 
from  2003  to  2017,  fractional  aircraft   - 
ownership  program  operations ' 
(operating  under  part  91,  subpart  K) 
collectively  will  incur  compliance  costs 
of  approximately  $20.2  million. 

Section  91.1047    Drug  and  Alcohol 
Misuse  Education  Program 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 , 
subpart  K  will  incur  negligible  costs  of 
$3.30  per  shareholder  to  comply  with 
this  requirement.  Over  the  15-year 
period  from  2003  to  2017,  fractional 
aircraft  ownership  program  operations 
(operating  under  part  91,  subpart  K) 
collectively  will  incur  compliance  costs 
of  approximately  $24,000. 

Section  91.1049    Personnel 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 . 
subpart  K  will  incur  annual  costs  of 
$180  to  publish  monthly  flight 
crewmember  duty  schedules.  Over  the 
15-year  period  from  2003  to  2017, 
fractional  aircraft  ownership  program 
operations  (operating  under  part  91 , 
subpart  K)  collectively  will  incur 
compliance  costs  of  approximately 
$23,000. 

Section  91.1051    Pilot  Safety 
Rackground  Check  , 

A  fractional  aircraft  ownership 
program  entity  operating  imder  part  91, 
subpart  K  will  incur  a  one-time  cost  of 
$4.50  to  request  personnel  information 
for  each  pilot.  Over  the  15-year  period 
from  2003  to  2017,  fractional  aircraft 
ownership  program  operations 
(operating  under  part  91 .  subpart  K) 
collectively  will  incur  compliance  costs 
of  approximately  $17,000. 

Section  91.1057    Flight,  Duty,  and  Rest 
Time  Requirements 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 , 
subpart  K  will  incur  recordkeeping  costs 
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to  comply  with  this  requirement.  These 
costs  are  captured  in  the  analysis  of 
§91.1027. 

Section  91.1059    Flight  Time 
Umitations  and  Rest  Requirements:  One 
or  Two  Pilot  Crews 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91 , 
■  subpart  K  will  incur  limits  on  ultra-long 
range  flights.  The  FAA  has  deleted  the 
proposed  planned  expanded  duty 
definition  and  the  proposed  limits  for 
such  duty  in  §§  91.1059  and  91.1061 
and  instead  is  applying  limits  for 
augmented  crews  in  §  91.1061  that  are 
similar  to  those  currently  required  in 
§  135.269  for  unscheduled  3-or  4-pilot 
crews.  The  FAA  estimates  that  this 
change  will  result  in  a  cost  of  $1,600  for 
each  ultra-long  range  flight.  Over  the  15- 
year  period. from  2003  to  2017. 
fractional  aircraft  ownership  program 
operations  collectively  will  incur 
compliance  costs  of  $3.6  million. 

Section  91.1061    Augmented  Flight 
Crews 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  incur  recordkeeping  costs 
to  comply  with  this  requirement.  These 
costs  are  captiu-ed  in  the  analysis  of 
§91.1027.2 

Section  91.1062    Flight  Duty  Periods 
and  Rest  Requirements:  Flight 
Attendants 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  91, 
subpart  K  will  incur  limits  on  the 
scheduled  duty  period  they  may  assign 
a  flight  attendant  who  is  defined  in 
§91.1057  as  an  individual  whose  duties 
include  but  are  not  necessarily  limited 
to  safety-related  responsibilities.  It 
includes  individuals  either  required  by 
the  program  manager's  management 
specifications  minimum  crew 
complement  or  in  addition  to  that 
minimum.  The  FAA  assumes,  for  the 
purposes  of  this  analysis,  that  fractional 
program  managers  will  elect  the  team 
approach  provided  for  in  §  91.1062(b)(2) 
and  therefore  the  duty  limitation  will 
principally  affect  only  ultra-long  range 
flights.  Over  the  15-year  period  from 
2003  to  2017,  fractional  aircraft 
ownership  program  operations 
(operating  under  part  91,  subpart  K) 
collectively  will  incur  compliance  costs 
of  $500  per  flight  or  a  total  of 
approximately  $1.1  million. 


^  Operating  costs  associated  with  augmenting 
flight  crews,  such  as  salaries,  training,  drug  and 
alcohol  misuse  program,  and  other  administrative 
program  costs  are  captured  under  the  specific 
requirements  addressing  these  areas. 


Sections  91 
Various  Tinning 

A 
program 
subpart  K 
$209,000  in 
only.  Over 
to  2017, 
program 
incur  compliance 


.1063  through  91.1107 


enl  ity 
will 


fractional  aircraft  ownership 

operating  under  part  91, 
incur  compliance  costs  of 
the  first  year  of  operation 
15-year  period  from  2003 
frac  tional  aircraft  ownership 
op«  rations  collectively  will 

costs  of  $2.5  million. 

Section  91.1115    Minim  um  Equipment 
Lists  and  Le  ters  of  Authorization 

A  fraction  il  aircraft  ownership 
program  ent  ty  operating  under  part  91, 
subpart  K  w  11  incur  costs  of  $5,225  in 
the  first  yeaj  of  operation  only  to 
comply  witl  this  requirement. 
Negligible  compliance  costs  will  be' 


incurred  in  subsequent  years  of 
operation  an  d  are  estimated  as  to  be 
zero.  Over  tl  e  15-year  period  from  2003 
to  2017,  frac  ional  aircraft  ownership 
operations  c  jllectively  will  inciu- 
compliance  :osts  of  $63,000. 

Federal  Avii  ition  Administration  Costs 

The  currei  it  FAA  workforce  will  be 
sufficient  to  perform  the  monitoring  and 
surveillance  activities  associated  with 
administeriii  g  the  requirements  of  the 
rule.  Howev  !r,  it  will  be  necessary  for 
the  FAA  to  c  evelop  a  training  course 
and  associati  id  instructional  materials  to 
educate  its  ii  ispectors  and  supervisors 
in  their  respi  )nsibilities  to  administer 
the  rule.  Fan  liUarization  training  by 
either  satelli  e  broadcast  or  video  will 
be  made  ava  lable  to  all  inspectors 
while  inspec  tors  assigned  to  fractional 
program  ope  -ators  will  undergo  a  two- 
day  training  irogram.  Accordingly,  the 
FAA  estimat  (s  that  it  will  incur 
$730,000  in  jhe  first  year  to  train  its 
workforce  appropriately,  and  will  incur 
$20,000  in  eich  subsequent  year  for 
initial  trainii  ig  of  newly  assigned 
inspectors.  A  dditionally,  the  FAA  will 
incur  $683,0  )0  in  the  first  year  only  to 
prepare  and  mplement  management 
specification  >  for  the  requirements 
contained  in  the  rule. 

The  FAA  a  Iso  estimates  that  it  will 
incur  annual  costs  of  $95,000.  This  cost 
is  based  on  t  le  time  of  existing  FAA 
staff  spent  re  /iewing  and  processing 
program  info  rmation  and  clerical 
support  to  isi  ;ue  written  approvals  aiid 
authorizatioi  s  submitted  to  the  FAA  as 
identified  in  this  document.  Over  the 
15-year  pericjd  from  2003  to  2017,  the 
FAA  will  indar  costs  of  approximately 
$3.1  million  o  administer  the 
requirement  pf  the  rule. 


Benefits 

Most  fracti  3nal 
program  opei  ations 


aircraft  ownership 
today  are  conducted 
in  accordance  with  industry  best 


practices  that  exceed  part  91 
requirements.  The  FAA  believes  that  the 
standards  of  subpart  K  are  necessary  to 
assure  the  continued  safety  of 
operations  for  a  fairly  new  and  rapidly 
growing  segment  of  aviation  by  placing 
regulatory  limits  on  operations  diat 
qualify  as  "fractional  aircraft  ownership 
program",  and  by  clearly  delineating  the 
safety  responsibilities  of  fractional 
owners  and  fractional  ownership 
program  managers. 

Other  .Impacts  of  the  Proposed  Rule 

Cost  savings  may  be  realized  by 
fractional  aircraft  ownership  nrogram 
entities  and  "eligible  on-demand"  air 
charter  operations  as  a  result  of  the  final 
rule.  Eligible  on-demand  air  charter  will 
incur  costs  if  they  are  to  realize  the  cost  " 
savings.  The  impacts  are  siunmarized 
below. 

Sections  61.57    Exceptions,  and 
135.247    Pilot  Qualifications:  Recent 
Experience 

A  fractional  aircraft  ownership 
program  entity  operating  under  either 
part  91,  subpart  K  or  part  135  and 
eligible  on-demand  part  135  entities 
will  realize  aimual  cost  savings  of 
$3,135  per  pilot  as  a  result  of  complying 
with  the  requirement.  Over  the  15-year 
period  from  2003  to  2017,  fractional 
aircraft  ownership  program  operations 
collectively  will  realize  cost  savings  of 
approximately  $219.6  million.  Eligible 
on-demand  part  135  operators  will 
realize  cost  savings  of  approximately 
$452  million. 

Sections  91.509  Survival  Equipment  for 
Over- water  Operations,  and  135.167 
Emergency  Equipment:  Extended  Over- 
water  Operations 

A  fractional  aircraft  ownership 
program  entity  operating  under  either 
part  91,  subpart  K  or  part  135  has  the 
potential  to  realize  cost  savings  of 
approximately  $3,660  per  trip.  The 
amount  saved  depends  on  the  ability  of 
the  entity  to  secure  a  deviation  from  this 
requirement.  Similar  per  trip  savings 
would  be  available  to  eligible  on- 
demand  part  135  operators. 

Section  135.4    Eligible  On-demand 
Operations 

An  "eligible  on-demand"  entity 
operates  turbine  powered  airplanes  that 
are  type  certificated  for  more  than  one 
pilot,  have  higher  experienced  pilots 
and  have  a  crew  pairing  program.  The 
estimated  cost  of  these  provisions  over 
the  15-year  period  from  2003  to  2017  is 
-  approximately  $82  million. 
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Section  135.145    Aircraft  Proving  Tests 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  135 
will  realize  cost  savings  of  $36,600  per 
proving  test  complying  with  this 
requirement.  Over  the  15-year  period 
from  2003  to  2017,  fractional  aircraft 
ownership  program  operations  (under 
part  135)  collectively  will  realize  cost 
savings  of  approximately  $13.7  million. 
Eligible  on-demand  part  135  operators 
will  realize  cost  savings  of 
approximately  $92  million  over  the  15- 
year  period. 

Section  135.225    IFR:  Takeoff, 
Approach,  and  Landing 

A  fractional  aircraft  ownership 
program,  entity  operating  under  part  135 
will  realize  $36,600  annually  in  cost 
savings  as  a  result  of  this  requirement. 
Over  the  15-year  period  from  2003  to 
2017,  ft-actional  aircraft  ownership 
program  operations  (operating  imder 
part  135)  collectively  will  realize 
approximately  $1.6  million  in  cost 
savings.  Collectively,  eligible  on- 
demand  part  135  operators  will  realize 

Table  S-1 . 


cost  savings  of  approximately  $34 
million  over  the  15-year  period. 

Sections  135.251  and  135.255     Testing 
for  Prohibited  Drugs  and  Alcohol 

A  fractional  aircraft  ownership 
program  entity  operating  under  part  135 
will  realize  $1,700  in  cost  savings  and 
incur  costs  of  $50  per  occurrence  as  a 
result  of  this  requirement.  Over  the  15- 
year  period  from  2003  to  2017, 
fractional  aircraft  ownership  program 
operations  (operating  under  part  135) 
collectively  will  realize  approximately 
$2.6  million  in  cost  savings  and  incur 
costs  of  approximately  $50,000.  Eligible 
on-demand  part  135  operators  will 
realize  $1,385  in  cost  savings  and  incur 
costs  of  $50  per  occurrence  as  a  result 
of  this  requirement.  Over  the  15-year 
period  these  operators  collectively  will 
realize  approximately  $1 7  million  in 
cost  savings  and  incur  costs  of 
approximately  $622,500. 

Summary  of  Costs,  Cost  Savings,  and 
Benefits 

The  total  costs  of  the  proposed  rule 
are  approximately  $133.2  million  ($85.8 


million,  discounted).  Fractional  aircraft 
ownership  program  entities  will  incur 
approximately  $47.4  million  ($35.2 
million,  discounted)  of  these  costs  to 
comply  with  the  requirements 
contained  in  the  rule;  while  part  135 
eligible  on-demand  entities  will  incur 
$82.7  million  ($48.3  million, 
discounted)  in  compliance  costs.  The 
FAA  will  incur  total  costs  of 
approximately  $3.1  million  ($2.3 
million,  discounted)  to  administer  the 
rule.  Fractional  aircraft  ownership 
program  entities  will  realize 
approximately  $237.4  million  in  cost 
savings  (entities  operating  under  part 
91,  subpart  K  will  realize  $132.4  million 
($75.6  million,  discounted);  entities 
operating  under  part  1 35  will  realize 
$105  million  ($62.5  million, 
discounted))  while  eligible  on-demand 
part  135  operators  will  realize 
approximately  $596  million  ($370.3 
million,  discounted)  in  cost  savings. 
The  public  is  expected  to  benefit  from 
enhanced  aviation  safety  directly 
attributable  to  the  proposed  rule.  These 
costs,  cost  savings,  and  benefits  are 
summarized  in  Table  S-1. 


Summary  of  Costs,  Cost  Savings,  and  Benefits 

[In  2001  dollars] 


Category 

Fractional  Aircraft  Ownership  Program 

Operations  Compliance  Costs  for  Entities  Operating  Under: 

Part  91,  Subpart  K: 

Part  135:  

Total ^ 

Eligible  On-demand  part  135  Operators  

FAA  Administrative  Costs 

Total  Costs  

Potential  Costs  Savings  to  Fractional  Aircraft  Ownersfiip  Program  Entities  Ope/ating  Under 

Part  91,  Subpart  K: 

Part  135:  

Total 

Eligible  On-demand  part  135  Operators  

Total  Cost  Savings 

Safety  Benefits „ 

^Discounted  at  7  percent  over  a  15-year  period  from  2003  to  2017. 


Undiscounted 


Discounted' 


$47,283,800 
75,000 


$35,123,400 
.      45,500 


47,358,800 

82,689,400 

3,118,000 


35.168,900 

48,326,800 

2,349,300 


133,166,200 


85,845.000 


132  416,400 
104,964,800 


75,600,700 
62,459,700 


237.381,200 
595,909,700 


138.060.400 
370.307,000 


833,290,900 
Enfianced  Safety 


508.367,400 
Enhanced  Safety 


Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jiu'isdictions  subject  to 
regulation."  To  achieve  that  principle. 


the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  govermnental  jiuisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 


will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
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providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  cleai;. 

The  FAA  has  determined  that  the 
final  rule  will  potentially  impact  12' 
small  businesses  and,  for  the  purposes 
of  this  analysis,  has  assumed  all  these 
firms  will  operate  luider  subpart  K  of 
part  91  thus  imposing  on  an  entity 
average  compliance  costs  of 
approximately  $3.9  million  over  the  15- 
year  period  (in  2001  dollars).  The 
annualized  compliance  cost  to  each 
small  business  will  be  ap  iroximately 
$321,350  (in  2001  doUai     which  the 
current  operators  have  stated  will  be 
voluntarily  incurred.  Furthermore,  6  of 
these  12  entities  will  be  new  entrants. 
The  FAA  has  determined  that  the  rule 
will  potentially  impose  on  each  new 
(small  business)  entrant  a  compliance 
cost  of  approximately  $617,400  over  a 
15-year  period  (in  2001  dollars).  The 
annualized  compliance  cost  to  a  new 
entrant  will  be  approximately  $57,500 
(in  2001  dollars).  The  FAA  does  not 
have  information  on  the  revenues  of 
these  small  entrants  but  based  on 
.information  about  one  of  the  current 
operators,  the  FAA  estimates  that  a 
program  aircraft  generates 
approximately  $4.6  million  in  revenues. 
If  a  new  entrant  has  two  aircraft,  the 
cost  that  this  rule  will  impose  on  it  is 
less  than  one  percent  of  the  approximate 
revenues  generated  by  those  two 
aircraft.  The  FAA  therefore  believes 
these  costs  will  not  have  a  significant 
impact  on  small  entrants.  Hence,  the 
FAA  has  determined  that  the  estimated 
compliance  costs  expected  to  be 
incurred  by  existing  fractional  aircraft 
ownership  programs  and  new  entrants 
over  the  15-year  period  will  be 
marginal. 

Eligible  on-demand  part  135  operators 
who  voluntarily  elect  to  meet  the 
requirement  of  part  135.4  will  inciu'  an 
annual  cost  of  $1,725  for  one-third  of  its 
pilots.  Thus,  an  operator  of  a  single 
aircraft  using  three  pilots  will  incur  a 
total  cost  of  $1,725  which  is  less  than 
the  total  cost  of  a  single  hour  operating 
the  type  of  turbine  powered  aircraft  that 
meet  the  requirements  of  part  135. 4.  The 
FAA  therefore  believes  this  cost  will  not 
have  a  significant  impact  on  small 
eligible  on-demand  entrants.  Therefore, 
the  FAA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Intemational  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  ft-om 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 


objectives,  s'  ich  as  safety,  are  not 
considered  i  nnecessary  obstacles.  The 
statute  also  i  equires  consideration  of 
intemationa  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standari  Is. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  mat  it  will  impose  the  same 
costs  on  domestic  entities  and  on 
international  entities  and  thus  has  a 
neutral  trade)  impact. 

Unfunded  N^andates  Act  of  1995 
Assessment  i 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  M^rch  22,  1995,  is  intended, 
among  other  khings,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  II  of  tne  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
rule  that  ma^  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  goyemments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action.' 

This  proposed  rule  does  not  contain 
such  a  mandi  ite.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Federalism  Ii  nplications 

The  regula  ions  herein  will  not  have 
substantial  d  rect  effects  on  the  States, 
on  the  relatia  nship  between  the  national 
government  i  nd  the  States,  or  on  the 
distribution  c  f  power  and 

biliti  3s  among  the  various 

govc  mment.  Therefore,  in 

v^ith  Executive  Order  13132, 

4,  1999,  it  is  determined 

will  not  have  sufficient 

a  plications  to  warrant  the 

■  a  Federalism  Assessment. 


responsi 
levels  of 
accordance 
dated  August 
that  this  rule 
federalism  i 
preparation 


0 ; 


Compatibilit]  With  ICAO  Standards 

In  keeping  with  U.S.  obligations 
under  the  Coi  ivention  of  International 
Civil  Aviatioi  i,  it  is  FAA'policy  to 
comply  with  he  Standards  and 
Recommende  d  Practices  of  the 


Intemational  fcivil  Aviation 
Organization  ICAO)  to  the  maximum 
extent  practic  able.  ICAO  does  not 
specifically  a  Idress  fractional 
ownership,  h  awever,  in  view  of  the 
FAA's  conclu  sion  that  fractional 
ownership  pr  jgram  operations 
conducted  in  conformity  with  subpart  K 
of  14  CFR  paj^t  91  are  general  aviation 
activities,  thii  final  rule  does  not 


conflict  with  ICAO  intemational 
standards  applicable  to  intemational 
general  aviation  operations. 

Environmental  Analysis 

FAA  Order  1050.  ID  defines  the  FAA 
actions  that  may  be  categorically 
excluded  fi'om  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  the  FAA  Order 
1050.1D,  appendix  4,  paragraph  4(j), 
this  rulemaking  action  qualifies  for  a 
categorical  exclusion.  . 

Energy  Impact 

The  energy  impact  of  this  rule  has 
been  assessed  in  accordance  with  42 
U.S.C.  6362,  "Energy  Conservation 
Policies  and  Practices,"  and  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use."  It 
has  been  determined  that  the  final  rule 
is  not  a  major  regulatory  action  as 
identified  in  42  U.S.C.  6362  or  is  not  a 
significant  energy  action,  as  defined  in 
Executive  Order  13211. 

List  of  Subjects 

14  CFR  Part  121 

Air  Carriers,  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  Part  61 

Aircraft,  Airmen,  Recreation  and 
recreation  areas.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  91 

Aircraft,  Airworthiness  directives  and 
standards.  Aviation  safety.  Safety. 

14  CFR  Part  119 

Administrative  practice  and 
procedure.  Air  carriers.  Aircraft, 
Aviation  safety,  Charter  flights. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  135 

Aircraft,  Airplanes,  Airworthiness, 
Airmen,  Rotorcraft,  Aviation  safety. 
Safety. 

14  CFR  Part  142 

Training  center. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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amends  parts  21,  61,  91, 119, 125, 135, 
and  142  of  title  14,  Code  of  Federal 
Regulations  as  follows: 

PART  21— CERTinCATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

■  1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7572;  49  U.S.C. 
106(g);  40105,  40113.  44701-44702,  44707. 
44709,  44711.  44713.  44715.  45303. 

■  2.  Amend  §21. 197  by  adding 
paragraph  (c)(3)  to  read  as  follows: 

§  21 .1 97    Special  flight  permits. 

***** 

(c)  *   *   * 

(3)  Management  specification  holders 
authorized  to  conduct  operations  under 
part  91,  subpart  K,  for  those  aircraft  they 
operate  and  maintain  under  a 
continuous  airworthiness  maintenance 
program  prescribed  by  §  91.1411  of  this 
part. 

PARt61— CERTIRCATION:  PILOTS, 
FLIGHT  INSTRUCTORS,  AND  GROUND 
INSTRUCTORS 

■  3.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701- 
44703,  44707,  44709-44711,  45102^5103. 
45301-45302. 

■  4.  Amend  §  61.55  by  revising 
paragraphs  (d)(1)  and  (2)  to  read  as 
follows: 

§  61 .55    Second-in-command 
qualifications. 

***** 

(d)  *  *  * 

(1)  Designated  and  qualified  as  pilot 
in  command  under  subpart  K  of  part  91, 
part  121, 125,  or  135  of  this  chapter  in 
that  specific  type  of  aircraft; 

(2)  Designated  as  the  second  in 
command  under  subpart  K  of  part  91 , 
part  121,  125,  or  135  of  this  chapter  in 
that  specific  type  of  aircraft; 
***** 

■  5.  Amend  §  61.57  by  revising 
paragraphs  (d)(2)(iii)  and  (e)(3)  as 
follows: 

§  61 .57    Recent  flight  experience:  Pilot  in 
command. 


(d)  Instrument  proficiency  check. 

*   *   * 

(2)*   *   * 

(iii)  A  company  check  pilot  who  is 
authorized  to  conduct  instrument  flight 
tests  under  part  121,  125,  or  135  of  this 
chapter  or  subpart  K  of  part  91  of  this 
chapter,  and  provided  that  both  the 
check  pilot  and  the  pilot  being  tested 


are  employees  of  that  operator  or 
fractional  ownership  program  manager, 
as  applicable; 

***** 

(e)  Exceptions.  *  *  * 

(3)  Paragraph  (b)  of  this  section  does 
not  apply  to  a  pilot  in  command  of  a 
turbine-powered  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewmember,  provided  that  pilot  has 
complied  with  the  requirements  of 
paragraph  (e)(3)(i)  or  (ii)  of  this  section: 

(i)  The  pilot  in  command  must  hold 
at  least  a  conunercial  pilot  certificate 
with  the  appropriate  category,  class,  and 
type  rating  for  each  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewmember  that  the  pilot  seeks  to 
operate  under  this  alternative,  and: 

(A)  That  pilot  must  have  logged  at 
least  1,500  hours  of  aeronautical 
experience  as  a  pilot; 

(B)  In  each  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewmember  that  the  pilot  seeks  to 
operate  imder  this  alternative,  that  pilot 
must  have  accomplished  and  logged  the 
daytime  takeoff  and  landing  recent 
flight  experience  of  paragraph  (a)  of  this 
section,  as  the  sole  manipulator  of  the 
flight  controls; 

(C)  Within  the  preceding  90  days 
prior  to  the  operation  of  that  airplane 
that  is  type  certificated  for  more  than 
one  pilot  crewmember,  the  pilot  must 
have  accomplished  and  logged  at  least 
15  hours  of  flight  time  in  the  type  of 
airplane  that  the  pilot  seeks  to  operate 
under  this  alternative;  and 

(D)  That  pilot  has  accomplished  and 
logged  at  least  3  takeoffs  and  3  landings 
to  a  full  stop,  as  the  sole  manipulator  of 
the  flight  controls,  in  a  turbine-powered 
airplane  that  requires  more  than  one 
pilot  crewmember.  The  pilot  must  have 
performed  the  takeoffs  and  landings 
during  the  period  beginning  1  hour  after 
sunset  and  ending  1  hour  before  sunrise 
within  the  preceding  6  months  prior  to 
the  month  of  the  flight. 

(ii)  The  pilot  in  command  must  hold 
at  least  a  commercial  pilot  certificate 
with  the  appropriate  category,  class,  and 
type  rating  for  each  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewmember  that  the  pilot  seeks  to 
operate  under  this  alternative,  and: 

(A)  That  pilot  must  have  logged  at 
least  1 ,500  hours  of  aeronautical 
experience  as  a  pilot; 

(B)  In  each  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewmember  that  the  pilot  seeks  to 
operate  under  this  alternative,  that  pilot 
must  have  accomplished  and  logged  the 
daytime  takeoff  and  landing  recent 
flight  experience  of  paragraph  (a)  of  this 
section,  as  the  sole  manipulator  of  the 
flight  controls; 


(C)  Within  the  preceding  90  days 
prior  to  the  operation  of  that  airplane 
that  is  type  certificated  for  more  than 
one  pilot  crewmember,  the  pilot  must 
have  accomplished  and  logged  at  least 
15  hours  of  flight  time  in  the  type  of 
airplane  that  the  pilot  seeks  to  operate 
under  this  alternative;  and 

(D)  Within  the  preceding  12  months 
prior  to  the  month  of  the  flight,  the  pilot 
must  have  completed  a  training  program 
that  is  approved  under  part  142  of  this 
chapter.  The  approved  training  program 
must  have  required  and  the  pilot  must 
have  performed,  at  least  6  takeoffs  and 

6  landings  to  a  full  stop  as  the  sole 
manipulator  of  the  controls  in  a  flight 
simulator  that  is  representative  of  a 
turbine-powered  airplane  that  requires 
more  than  one  pilot  crewmember.  The 
flight  simulator's  visual  system  must 
have  been  adjusted  to  represent  the 
period  beginning  1  hour  after  sunset  and 
ending  1  hour  before  sunrise. 

■  6.  Amend  §  61.58  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§61.58    Pilot-in-command  proficiency 
check:  Operation  of  aircraft  requiring  more 
than  one  pilot  flight  crewmemtier. 

***** 

'  (b)  This  section  does  not  apply  to 
persons  conducting  operations  under 
subpart  K  of  part  91,  part  121,  125,  133, 
135,  or  137  of  this  chapter,  or  persons 
maintaining  continuing  qualification 
under  an  Advanced  Qualification 
program  approved  under  SFAR  58. 

(c)  The  pilot-in-command  proficiency 
check  given  in  accordance  with  the 
provisions  of  subpart  K  of  part  91,  part 
121,  125,  or  135  of  this  chapter  may  be 
used  to  satisfy  the  requirements  of  this 
section. 
***** 

■  7.  Amend  §  61.63  by  revising  the 
introductory  text  of  paragraph  (d)(7)  and 
paragraph  (d)(7)(ii)  to  read  as  follows: 

§  61 .63    Additional  aircraft  ratings  (other 
than  on  an  airline  transport  pilot  certificate). 

***** 

(d)*  *  * 

(7)  In  the  case  of  a  pilot  employee  of 
a  certificate  holder  operating  imder  part 
121  or  135  of  this  chapter  or  of  a 
fractional  ownership  program  manager 
under  subpart  K  of  part  91  of  this 
chapter,  must  have — 
***** 

(ii)  Received  an  endorsement  in  his  or 
her  flight  training  record  from  the 
certificate  holder  or  program  manager 
attesting  that  the  applicant  has 
completed  the  certificate  holder's  or 
program  manager's  approved  ground 
and  flight  training  program  appropriate 
to  the  aircraft  type  rating  soi^t. 
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■  8.  Amend  §  61.157  by  revising 
paragraphs  (c)  and  (f)(1)  to  read  as 
follows: 

§61.157    Flight  proficiency. 

***** 

(c)  Exceptions.  A  person  who  is 
applying  for  an  aircraft  type  rating  to  be 
added  to  an  airljne^transport  pilot 
certificate  or  an  aircraft  type  rating 
concurrently  with  an  airline  transport 
pilot  certiftcate,  and  who  is  an 
employee  of  a  certificate  holder 
operating  under  part  121  or  135  of  this 
chapter  or  of  a  fractional  ownership 
program  manager  operating  under 
subpart  K  of  part  91  of  this  chapter,, 
need  not  comply  with  the  requirements 
of  paragraph  (b)  of  this  section  if  the 
applicant  presents  a  training  record  that 
shows  satisfactory  completion  of  that 
certificate  holder's  or  program 
manager's  approved  pilot-in-conunand 
training  program  for  the  aircraft  type 
rating  sought.' 
***,** 

•(f)  Proficiency  and  competency 
checks  conducted  under  part  121,  part 
135,  or  subpart  K  of  part  91.  (1) 
Successful  completion  of  any  of  the 
following  chec)^  satisfy  the 
requirements  of  this  section  for  the 
appropriate  aircraft  rating: 

(i)  A  proficiency  check  under 
§  121.441  of  this  chapter. 

(ii)  Both  a  competency  check  under 
§  135.293  of  this  chapter  and  a  pilot-in- 
command  instrument  proficiency  check 
imder  §  135.297  of  this  chapter. 

(iii)  Both  a  competency  cneck  under 
§  91.1065  of  this  chapter  and  a  pilot-in- 
command  instrument  proficiency  check 
under  §  91.1069  of  this  chapter. 

*  •        •        *        > 

■  9.  Amend  §  61.159  by  revising 
paragraph  (c)(l)(ii)  to  read  as  follows: 

§  61 .1 59    Asfonauticai  experience:  Airplane 
category  rating. 

•  *        •        •        * 

(c)  *  *  • 

(1)  *  *   * 

(ii)  Engaged  in  operations  under 
subpart  K  of  part  91,  part  121,  or  part 
135  of  this  chapter  for  which  a  second 
in  command  is  required;  or 


PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

.  ■  10.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155, 40103. 
40113,  40120,  44101.  44111,  44701,  44709, 
44711,  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316,  46504,  46506-46507, 
47122,  47508.  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 


■  11.  Amend 
paragraph  (g) 

§91.189    Cat 
General  operat 


91.189  by  revising 
o  read  as  follows: 

|ory  II  and  III  operations: 
ig  rules. 


(g)  Paragraphs  (a)  through  (f)  of  this 
section  do  nol  apply  to  operations 
conducted  by  certificate  holders 
operating  uncfer  part  121,  125,  129,  or 
135  of  this  chi  ipter,  or  holders  of 
management  i  pecifications  issued  in 
accordance  w  th  subpart  K  of  this  part. 
Holders  of  op(  (rations  specifications  or 
management  i  pecifications  may  operate 
a  civil  aircraft  in  a  Category  II  or 
Category  111  o]  leration  only  in 
accordance  w  th  their  operations 
specifications  or  management 
specifications  as  applicable. 
■  12.  Amend  (91.191  by  revising 
paragraph  (c)  to  read  as  follows: 


§91.191 
manual. 


Cate<  |ory  II  and  Category  III 


(c)  This  sec  ion  does  not  apply  to 
operations  co:  iducted  by  a  certificate 
holder  operat  ng  imder  part  121  or  part 
135  of  this  chi  ipter  or  a  holder  of 
management  specifications  issued  in 
accordance  with  subpart  K  of  this  part. 

13.  Amend  1 1 91.213  by  revising 
paragraph  (c)  \o  read  as  follows: 

§  91 .21 3    Inoperative  instruments  and 
equipment.       , 

*     '    *        *         *        * 

(c)  A  persoi  i  authorized  to  use  an 
approved  Mit  imum  Equipment  List 
issued  for  a  sj  ecific  aircraft  under 
subpart  K  of  t  lis  part,  part  121, 125,  or 
135  of  this  ch  ipter  must  use  that 
Minimum  Eqaipment  List  to  comply 
with  the  requirements  in  this  section. 


■  14.  Amend 
paragraph  (b) 


91.401  by  revising 
as  follows: 


§91.401    Appqcability. 

*         *         j 


91 


an 


(a)  Sections 
91.417,  and 
not  apply  to 
accordance 
airworthiness 
provided  in 
or  135.411(a 


■  15.  Amend 
paragraphs  (i 


91.405,91.409,91.411, 
.419  of  this  subpart  do 
aircraft  maintained  in 

a  continuous 
maintenance  program  as 

121,  129,  or  §§91.1411 

of  this  chapter. 


With 


part 
)I2) 


j  91.415  by  revising 
and  (c)  as  follows: 


a| 

§  91 .41 5    Chai^ges  to  aircraft  inspection 
programs. 

(a)  Whenev  er  the  Administrator  finds 
that  revisions  to  an  approved  aircraft 
inspection  pr  igram  under  §  91 .409(f)(4) 
or  §  91.1109  i  re  necessary  for  the 
continued  ad  squacy  of  the  program,  the 


owner  or  operator  must,  after 
notification  by  the  Administrator,  make 
any  changes  in  the  program  found  to  be 
necessary  by  the  Administrator. 

*        *        *        *        *    . 

(c)  The  petition  must  be  filed  with  the 
Director,  Flight  Standards  Service 
within  30  days  after  the  certificate 
holder  or  fi'actional  ownership  program 
manager  receives  the  notice. 
***** 

■  16.  Revise  the  title  of  subpart  F  to  read 
as  follows: 

Subpart  F— Large  and  Turbine- 
Powered  Multiengine  Airplanes  and 
Fractional  Ownership  Program  Aircraft 

■  17.  Amend  §91.501  by  revising 
paragraph  (a),  republishing  the 
introductory  text  of  paragraph  (b)  and 
adding  paragraph  (b)(10)  to  read  as 
follows: 

§91.501    Applicability. 

(a)  This  subpart  prescribes  operating 
rules,  in  addition  to  those  prescribed  in 
other  subparts  of  this  part,  governing  the 
operation  of  large  airplanes  of  U.S. 
registry,  turbojet-powered  multiengine 
civil  airplanes  of  U.S.  registry,  and 
fi'actional  ownership  program  aircraft  of 
U.S.  registry  that  are  operating  under 
subpart  K  of  this  part  in  operations  not 
involving  common  carriage.  The 
operating  rules  in  this  subpart  do  not 
apply  to  those  aircraft  when  they  are 
required  to  be  operated  imder  parts  121, 
125,  129, 135,  and  137  of  this  chapter. 
(Section  91.409  prescribes  an  inspection 
program  for  large  and  for  turbine- 
powered  (turbojet  and  turboprop) 
multiengine  mrplanes  and  turbine- 
powered  rotorcraft  of  U.S.  registry  when 
they  are  operated  under  this  part  or  part 
129  or  137.) 

(b)  Operations  that  may  be  conducted 
under  the  rules  in  this  subpart  instead 
of  those  in  parts  121, 129, 135,  and  137 
of  this  chapter  when  common  carriage 
is  not  involved,  include — 
***** 

(10)  Any  operation  identified  in 
paragraphs  (b)(1)  through  (b)(9)  of  this 
section  when  conducted — 

(i)  By  a  fractional  ownership  program 
manager,  or 

(ii)  By  a  fractional  owner  in  a 
fractional  ownership  program  aircraft 
operated  under  subpart  K  of  this  part, 
except  that  a  flight  under  a  joint 
ownership  arrangement  under 
paragraph  {b)(6)  of  this  section  may  not 
be  conducted.  For  a  flight  imder  an 
interchange  agreement  under  paragraph 
(b)(6)  of  this  section,  the  exchange  of 
equal  time  for  the  operation  must  be 
properly  accounted  for  as  part  of  the 


Federal  Register / Vol.  68,  No.  180 / Wednesday.  September  17,  2003 /Rules  and  Regulations     54561 


total  hours  associated  with  the 
fractional  owner's  share  of  ownership. 

***** 

■  18.  Amend  §  91.509  by  revising 
paragraphs  (b)  introductory  tej^,  (c),  (d) 
and  (e)  and  adding  paragraph  (f)  to  read 
as  follows: 

§  91 .509    Survival  equipment  for  overwater 
operations. 

***** 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may  take 
off  an  airplane  for  flight  over  water  more 
than  30  minutes  flying  time  or  100 
nautical  miles  from  the  nearest  shore, 
whichever  is  less,  imless  it  has  on  board 
the  following  siuvival  equipment: 

*         *         *         *         * 

(c)  A  fractional  ownership  program 
manager  under  subpart  K  of  this  part 
may  apply  for  a  deviation  from 
paragraphs  (b)(2)  through  (5)  of  this 
section  for  a  particular  over  water 
operation  or  the  Administrator  may 
amend  the  management  specifications 
to  require  the  carriage  of  all  or  any 
specific  items  of  the  equipment  listed  in 
paragraphs  (b)(2)  through  (5)  of  this 
section. 

(d)  The  required  life  rafts,  life 
preservers,  and  signaling  devices  must 
be  installed  in  conspicuously  marked 
locations  and  easily  accessible  in  the 
event  of  a  ditching  without  appreciable 
time  for  preparatory  procedures. 

(e)  A  survival  kit,  appropriately 
equipped  for  the  route  to  be  flowrn,  must 
be  attached  to  each  required  life  raft. 

(f)  As  used  in  this  section,  the  term 
shore  means  that  area  of  the  land 
adjacent  to  the  water  that  is  above  the 
high  water  mark  and  excludes  land 
areas  that  are  intermittently  luider 
water. 

■  19.  Amend  §  91.519  by  adding 
paragraph  (d)  as  follows: 

§  91 .51 9    Passenger  briefing. 

***** 

(d)  For  operations  under  subpart  K  of 
this  part,  the  passenger  briefing 
requirements  of  §91.1035  apply,  instead 
of  the  requirements  of  paragraphs  (a) 
through  (c)  of  this  section. 

■  20.  Amend  §  91.531  by  revising  the 
introductory  text  of  paragraph  (a)  and 
adding  paragraph  (d)  to  read  as  follows: 

§  91 .531     Second  in  command 
requirements. 

(a)  Except  as  provided  in  paragraph 
(b)  and  (d)  of  this  section,  no  person 
may  operate  the  following  airplanes 
without  a  pilot  who  is  designated  as 
second  in  command  of  that  airplane: 
***** 

(d)  No  person  may  operate  an  aircraft 
imder  subpart  K  of  this  part  without  a 


pilot  who  is  designated  as  second  in 
command  of  that  aircraft  in  accordance 
with  §91. 1049(d).  The  second  in 
command  must  meet  the  experience 
requirements  of  §  91.1053. 
■  21.  Add  subpart  K  to  part  91  of  title  14 
Code  of  Federal  Regulations  to  read  as 
follows: 

Subpart  K — Fractionat  Ownership 
Operations 

Sec. 

91.1001  Applicability. 

91.1002  Compliance  date. 

91.1003  Management  contract  between  . 
owner  and  program  manager. 

91.1 005    Prohibitions  and  limitations. 
91.1007    Flights  conducted  under  part  121 

or  part  135  of  this  chapter. 
91.1009    Clarification  of  operational  control. 
91.1011     Operational  control  responsibilities 

and  delegation. 

91.1013  Operational  control  briefing  and 
acknowledgment. 

91.1014  Issuing  or  denying  management 
specifications. 

91.1015  Management  specifications. 
91.1017     Amending  program  manager's 

management  specifications. 
91.1019    Conducting  tests  and  inspections. 
91.1021     Internal  safety  reporting  and 

incident/accident  response. 
91.1023     Program  operating  manual 

requirements. 
91.1025     Program  operating  manual 

contents. 
91.1027     Recordkeeping. 
91.1029    Flight  scheduling  and  locating 

requirements. 
91.1031     Pilot  in  command  or  second  in 

command:  Designation  required. 
91.1033    Operating  information  required. 
91.1035     Passenger  awareness. 
91.1037    Large  transport  category  airplanes: 

Turbine  engine  powered;  Limitations: 

Destination  and  alternate  airports. 
91.1039    IFR  takeoff,  approach  and  landing 

minimums. 
91.1041     Aircraft  proving  and  validation 

tests. 
91.1043     [Reserved]. 
91.1045     Additional  equipment 

requirements. 
91.1047    Drug  and  alcohol  misuse  education 

program. 
91.1049     Personnel. 
91.1051     Pilot  safety  background  check. 
91.1053    Crewmember  experience. 
91.1055     Pilot  operating  limitations  and 

pairing  requirement. 
91.1057     Flight,  duty  and  rest  time 

requirements;  All  crewmembers. 
91.1059    Flight  time  limitations  and  rest 

requirements:  One  or  two  pilot  crews. 

91.1061  Augmented  flight  crews. 

91.1062  Duty  periods  and  rest 
requirements:  Flight  attendants. 

91.1063  Testing  and  training:  Applicability 
and  terms  used. 

91.1065     Initial  and  recurrent  pilot  testing 

requirements. 
91.1067    Initial  and  recurrent  flight 

attendant  crewmember  testing 

requirements. 
91.1069    Flight  crew:  Instrument  proficiency 

check  requirements. 


91.1071     Crewmember:  Tests  and  checks, 

grace  provisions,  training  to  accepted 

standards. 
91.1073    Training  program:  General. 
91.1075    Training  program:  Special  rules. 
91.1077    Training  program  and  revision: 

Initial  and  final  approval. 
911079    Training  program:  Curriculum. 
91.1081     Crewmember  training 

requirements. 
91.1083    Crewmember  emergency  training. 
91.1085    Hazardous  materials  recognition 

training. 
91.1087    Approval  of  aircraft  simulators  and 

other  training  devices. 
91.1089     Qualifications:  Check  pilots 

(aircraft)  and  check  pilots  (simulator). 
91.1091     Qualifications:  Flight  instructors 

(aircraft)  and  flight  instructors 

(simulator). 
91.1093     Initial  and  transition  training  and 

checking:  Check  pilots  (aircraft),  check 

pilots  (simulator). 
91.1095     Initial  and  transition  training  and 

checking:  Flight  instructors  (aircraft), 

flight  instructors  (simulator). 
91.1097     Pilot  and  flight  attendant 

crewmember  training  programs. 
91.1099    Crewmember  initial  and  recurrent 

training  requirements. 
91.1101     Pilots:  Initial,  transition,  and 

upgrade  ground  training. 
91.1103    Pilots:  Initial,  transition,  upgrade, 

requalification,  and  differences  flight 

training. 
91.1105     Flight  attendants:  Initial  and 

transition  ground  training. 
91.1107    Recurrent  training. 
91.1109    Aircraft  maintenance:  Inspection 

program. 
91.1111     Maintenance  .training. 
91.1113    Maintenance  recordkeeping. 
91.1115     Inoperable  instruments  and 

equipment. 
91.1411     Continuous  airworthiness 

maintenance  program  use  by  fractional 

ownership  program  manager. 
91.1413    CAMP:  Responsibility  for 

airworthiness. 
91.1415    CAMP:  Mechanical  reliability 

reports. 
91.1417    CAMP:  Mechanical  interruption 

summary  report. 
91.1423    CAMP:  Maintenance  organization. 
91.1425    CAMP:  Maintenance,  preventive 

maintenance,  and  alteration  programs. 
91.1427    CAMP:  Manual  requirements. 
91.1429    CAMP:  Required  inspection 

personnel. 
91.1431     CAMP:  Continuing  analysis  and 

surveillance. 
91.1433    CAMP:  Maintenance  and 

preventive  maintenance  training 

program. 
91.1435    CAMP:  Certificate  requirements. 
91.1437    CAMP:  Authority  to  perform  and 

approve  maintenance. 
91.1439    CAMP:  Maintenance  recording 

requirements. 
91.1441    CAMP:  Transfer  of  maintenance 

records. 
91.1443    CAMP:  Airworthiness  release  or 
aircraft  maintenance  log  entry. 
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§91.1001    Applicability. 

(a)  This  subpart  prescribes  rules,  in 
addition  to  those  prescribed  in  other 
subparts  of  this  part,  that  apply  to 
fractional  owners  and  fractional  , 
ownership  program  managers 
governing — 

(1)  The  provision  of  program 
management  services  in  a  fractional 
ownership  program; 

(2)  The  operation  of  a  fractional 
ownership  program  aircraft  in  a 
fractional  ownership  program;  and 

(3)  The  operation  of  a  program  aircraft 
included  in  a  fractional  ownership 
program  managed  by  an  affiliate  of  the 
manager  of  the  program  to  which  the 
owner  belongs. 

(b)  As  used  in  this  part — 

(1)  Affiliate  of  a  program  manager 
means  a  manager  that,  directly,  or 
indirectly,  through  one  or  more 
intermediaries,  controls,  is  controlled 
by,  or  is  under  conmion  control  with, 
another  program  manager.  The  holding 
of  at  least  forty  percent  (40  percent)  of 
the  equity  and  forty  percent  (40  percent) 
of  the  voting  power  of  an  entity  will  be 
presumed  to  constitute  control  for 
purposes  of  determining  an  affiliation 
imder  this  subpart. 

(2)  A  dry-lease  aircraft  exchange 
means  an  arrangement,  docimiented  by 
the  written  program  agreements,  under 
which  the  program  aircraft  are  available, 
on  an  as  needed  basis  without  crew,  to 
each  fractional  owfler. 

(3)  A  fractional  owner  or  owner  means 
an  individual  or  entity  that  possesses  a 
minimum  fractional  ownership  interest 
in  a  program  aircraft  and  that  has 
entered  into  the  applicable  program 
agreements;  provided,  however,  that  in 
the  case  of  the  flight  operations 
described  in  paragraph  (b)(6)(ii)  of  this 
section,  and  solely  for  purposes  of 
requirements  pertaining  to  those  flight 
operations,  the  fractional  owner 
operating  the  aircraft  will  be  deemed  to 
be  a  fractional  owner  in  the  program 
managed  by  the  affiliate. 

(4)  A  fractional  ownership  interest 
means  the  ownership  of  an  interest  or 
holding  of  a  multi-year  leasehold 
interest  and/or  a  multi-year  leasehold 
interest  that  is  convertible  into  an 
ownership  interest  in  a  program  aircraft. 

(5)  A  fractional  ownership  pro-am  or 
program  means  any  system  of  aircraft 
ownership  and  exchange  that  consists  of 
all  of  the  following  elements: 

(i)  The  provision  for  fractional 
ownership  program  management 
services  by  a  single  fractional  ownership 
program  manager  on  behalf  of  the 
fractional  owners. 


(ii)  Two  or  more  airworthy  aircraft. 

(iii)  One  or  more  fractional  owners 
per  program  i  lircraft,  with  at  least  one 
program  airci  aft  having  more  than  one 
owner. 

(iv)  Possession  of  at  least  a  minimum 
fractional  owiiership  interest  in  one  or 
more  prograi^  aircraft  by  each  fractional 
owner. 

(v)  A  dry-lAase  aircraft  exchange 


arrangement 
owners. 

(vi)  Multi- 
covering  the 
fractional  o 
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(i)  An  airci 
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from  one  pre 


ear  program  agreements 
actional  ownership, 
ership  program 
management  services,  and  dry-lease 
aircrait  exchange  aspects  of  the 
program. 

(6)  A  fractional  ownership  program 
aircraft  or  program  aircraft  means: 

ft  in  which  a  fractional 
inimal  fractional 
erest  and  that  has  been 
e  dry-lease  aircraft 
uant  to  the  program 
r 

se  of  a  fractional  owner 
;ram  operating  an  aircraft 
in  a  different!  fractional  ownership 
program  martaged  by  an  affiliate  of  the 
operating  ow  tier's  program  manager,  the 
aircraft  being  operated  by  the  fractional 
owner,  so  loi  g  as  the  aircraft  is: 

(A)  Includ(  d  in  the  fractional 
ownership  pi  ogram  managed  by  the 
affiliate  of  th ;  operating  owner's 
program  man  ager,  and 

(B)  Included  in  the  operating  owner's 
program's  dr  r-lease  aircraft  exchange 
pursuant  to  t  le  program  agreements  of 
the  operating  owner's  program. 

(iii)  An  air  ;raft  owned  in  whole  or  in 
part  by  the  p  ogram  manager  that  has 
been  include  1  in  the  dry-lease  aircraft 
exchange  an<  is  used  to  supplement 
program  opei  ations. 

(7)  A  Fract  ional  Ownership  Program 
Flight  or  Pro,  'ram  Flight  means  a  flight 
under  this  si  bpart  when  one  or  more 
passengers  o  property  designated  by  a 
fractional  om  ner  are  on  board  the 
aircraft. 

(8)  Fractio  lal  ownership  program 
management  services  or  program 
management  services  mean 
administrative  and  aviation  support 
services  furnshed  in  accordance  with 
the  applicabje  requirements  of  this 
subpart  or  pijovided  by  the  program 
manager  on  fcehalf  of  the  fractional 
owners,  inclnding,  but  not  limited  to, 
the—  ' 

(i)  Establishment  and  implementation 
of  program  safety  guidelines; 

(ii)  Employment,  furnishing,  or 
contracting  df  pilots  and  other 
crewmembeis; 


(iii)  Training  and  qualification  of 
pilots  and  other  crewmembers  and 
personnel; 

(iv)  Scheduling  and  coordination  of 
the  program  aircraft  and  crews; 

(v)  Maintenance  of  program  aircraft; 

(vi)  Satisfaction  of  recordkeeping 
requirements; 

(vii)  Development  and  use  of  a 
program  operations  manual  and  . 
procedures;  and 

(viii)  Application  for  and 
maintenance  of  management 
specifications  and  other  authorizations 
and  approvals. 

(9)  A  fractional  ownership  program 
manager  or  program  manager  means  the 
entity  that  offers  fractional  ownership 
program  management  services  to 
fractional  owners,  and  is  designated  in 
the  multi-year  program  agreements 
referenced  in  paragraph  fb)(l)(v)  of  this 
section  to  fulfill  the  requirements  of  this 
chapter  applicable  to  the  manager  of  the 
program  containing  the  aircraft  being 
flown.  When  a  fractioned  owner  is 
operating  an  aircraft  in  a  fractional 
ownership  program  meinaged  by  an 
affiliate  of  the  owner's  program 
manager,  the  references  in  this  subpart 
to  the  flight-related  responsibilities  of 
the  program  manager  apply,  with 
respect  to  that  particular  flight,  to  the 
affiliate  of  the  owner's  program  manager 
rather  than  to  the  owner's  program 
manager. 

(10)  A  minimum  fractional  ownership 
interest  means — 

(i)  A  fractional  ownership  interest 
equal  to,  or  greater  than,  one-sixteenth 
(Vie)  of  at  least  one  subsonic,  fixed-wing 
or  powered-lift  program  aircraft;  or 

(ii)  A  fractional  ownership  interest 
equal  to,  or  greater  than,  one-thirty- 
second  {V32)  of  at  least  one  rotorcraft 
program  aircraft. 

(c)  The  rules  in  this  subpart  that  refer 
to  a  fractional  owner  or  a  fractional 
ownership  program  manager  also  apply 
to  any  person  who  engages  in  an 
operation  governed  by  this  subpart 
without  the  management  specifications 
required  by  this  subpart. 

§  91 .1 002    Compliance  date. 

No  person  that  conducted  flights 
before  October  17,  2003  under  a 
program  that  meets  the  definition  of 
fractional  ownership  program  in 
§  91:1001  may  conduct  such  flights  after 
December  17,  2004  unless  it  has 
obtained  management  specifications 
under  this  subpart. 

§91.1 003    Management  contract  between 
owner  and  program  manager. 

Each  owner  must  have  a  contract  with 
the  program  manager  that — 
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(a)  Requires  the  program  manager  to 
ensure  that  the  program  conforms  to  all 
applicable  requirements  of  this  chapter. 

Cb)  Provides  the  owner  the  right  to 
inspect  and  to  audit,  or  have  a  designee 
of  the  owner  inspect  and  audit,  the 
records  of  the  program  manager 
pertaining  to  the  operational  safety  of 
the  program  and  those  records  required 
to  show  compliance  with  the 
management  specifications  and  all 
applicable  regulations.  These  records 
include,  but  are  not  limited  to,  the 
management  specifications, 
authorizations,  approvals,  manuals,  log 
books,  and  maintenance  records 
maintained  by  the  program  manager. 

(c)  Designates  the  program  manager  as 
the  owner's  agent  to  receive  service  of 
notices  pertaining  to  the  program  that 
the  FAA  seeks  to  provide  to  owners  and 
authorizes  the  FAA  to  send  such  notices 
to  the  program  manager  in  its  capacity 
as  the  agent  of  the  owner  for  such 
service. 

(d)  Acknowledges  the  FAA's  right  to 
contact  the  owner  directly  if  the 
Administrator  determines  that  direct 
contact  is  necessary. 

§  91 .1 005    Prohibitions  and  limitations. 

(a)  Except  as  provided  in  §91.321  or 

§  91.501,  no  owner  may  carry  persons  or 
property  for  compensation  or  hire  on  a 
program  flight. 

(b)  During  the  term  of  the  multi-year 
progreun  agreements  under  which  a 
fractional  owner  has  obtained  a 
minimum  fractional  ownership  interest 
in  a  program  aircraft,  the  flight  hours 
used  during  that  term  by  the  owner  on 
program  aircraft  must  not  exceed  the 
total  hours  associated  with  the 
ft-actional  owner's  share  of  ownership. 

(c)  No  person  may  sell  or  lease  an 
aircraft  interest  in  a  fractional 
ownership  program  that  is  smaller  than 
that  prescribed  in  the  definition  of 
"minimum  fractional  ownership 
interest"  in  §  91.1001(b){10)  unless 
flights  associated  with  that  interest  are 
operated  under  part  121  or  135  of  this 
chapter  and  are  conducted  by  an  air 
carrier  or  commercial  operator 
certificated  under  part  119  of  this 
chapter. 

§  91 .1 007    Flights  conducted  under  part 
121  or  part  135  of  this  chapter. 

(a)  Except  as  provided  in  §  91.501(b), 
when  a  nonprogram  aircraft  is  used  to 
substitute  for  a  program  flight,  the  flight 
must  be  operated  in  compliance  with 
part  121  or  part  135  of  this  chapter,  as 
applicable. 

(b)  A  program  manager  who  holds  a 
certificate  under  part  119  of  this  chapter 
may  conduct  a  flight  for  the  use  of  a 
fractional  owner  under  part  121  or  part 


135  of  this  chapter  if  the  aircraft  is  listed 
on  that  certificate  holder's  operations 
specifications  for  part  121  or  part  135, 
as  applicable. 

(c)  The  fractional  owner  must  be 
informed  when  a  flight  is  being 
conducted  as  a  program  flight  or  is 
being  conducted  imder  part  121  or  part 
135  of  this  chapter. 

OperatioBal  Control 

§  91 .1 009    Clarification  of  operational 
control. 

(a)  An  owner  is  in  operational  control 
of  a  program  flight  when  the  owner — 

(11  Has  the  rights  and  is  subject  to  the 
limitations  set  forth  in  §§  91 . 1 003 
through  91.1013; 

(2)  Has  directed  that  a  program 
aircraft  carry  passengers  or  property 
designated  by  that  owner;  and 

(3)  The  aircraft  is  carrying  those 
passengers  or  property. 

(b)  An  owner  is  not  in  operational 
control  of  a  flight  in  the  following 
circumstances: 

(1)  A  program  aircraft  is  used  for  a 
flight  for  administrative  purposes  such 
as  demonstration,  positioning,  ferrying, 
maintenance,  or  crew  training,  and  no 
passengers  or  property  designated  by 
such  owner  are  being  carried;  or 

(2)  The  eiircraft  being  used  for  the 
flight  is  being  operated  under  part  121 
or  135  of  this  chapter. 

§91.1011    Operational  control 
responsibilities  and  delegation. 

(a)  Each  owner  in  operational  control 
of  a  program  flight  is  ultimately 
responsible  for  safe  operations  and  for 
complying  with  all  applicable 
requirements  of  this  chapter,  including 
those  related  to  airworthiness  and 
operations  in  connection  with  the  flight. 
Each  owner  may  delegate  some  or  all  of 
the  performance  of  the  tasks  associated 
with  carrying  out  this  responsibility  to 
the  program  manager,  and  may  rely  on 
the  program  manager  for  aviation 
expertise  eind  program  management 
services.  When  the  owner  delegates 
performance  of  tasks  to  the  program 
manager  or  relies  on  the  program 
manager's  expertise,  the  owner  and  the 
program  manager  are  jointly  and 
individually  responsible  for 
compliance. 

(b)  The  management  specifications, 
authorizations,  and  approvals  required 
by  this  subpart  are  issued  to,  and  in  the 
sole  name  of,  the  program  manager  on 
behalf  of  the  fractional  owners 
collectively.  The  management 
specifications,  authorizations,  and 
approvals  will  not  be  affected  by  any 
change  in  ownership  of  a  program 
aircraft,  as  long  as  the  aircraft  remains 


a  program  aircraft  in  the  identified 
program. 

§91.1013    Operational  control  briefing  and 
acknowtedgment 

(a)  Upon  the  signing  of  an  initial 
program  management  services  contract, 
or  a  renewal  or  extension  of  a  program 
management  services  contract,  the 
program  manager  must  brief  the 
fractional  owner  on  the  owner's 
operational  control  responsibilities,  and 
the  owner  must  review  and  sign  an 
acknowledgment  of  these  operational 
control  responsibilities.  The 
acknowledgment  must  be  included  with 
the  program  management  services 
contract.  The  acknowledgment  must 
define  when  a  fractional  owner  is  in 
operational  control  and  the  owner's 
responsibilities  arid  liabilities  under  the 
program.  These  include: 

(1)  Responsibility  for  compliance  with 
the  management  specifications  and  all  • 
applicable  regulations. 

(2)  Enforcement  actions  for  any 
noncompliance. 

(3)  Liaoility  risk  in  the  event  of  a 
flight-related  occurrence  that  causes 
personal  injury  or  property  damage. 

(b)  The  fractional  owner's  signature 
on  the  acknowledgment  will  serve  as 
the  owner's  affirmation  that  the  owner 
has  read,  understands,  and  accepts  the 
operational  control  responsibilities 
described  in  the  acknowledgment. 

(c)  Each  program  manager  must 
ensure  that  the  fractional  owner  or 
owner's  representatives  have  access  to 
the  acknowledgments  for  such  owner's 
program  aircraft.  Each  program  manager 
must  ensure  that  the  FAA  has  access  to 
the  acknowledgments  for  all  program 
aircraft. 


Program  Management  . 

§91.1014    issuing  or  denying  management 
specifications. 

(a)  A  person  applying  to  the 
Administrator  for  management 
specifications  under  this  subpart  must 
submit  an  application — 

(1)  In  a  form  and  manner  prescribed 
by  the  Administrator;  and 

(2)  Containing  any  information  the 
Administrator  requires  the  applicant  to 
submit. 

(b)  Management  specifications  will  be 
issued  to  the  program  manager  on  behalf 
of  the  fractional  owners  if,  after 
investigation,  the  Administrator  finds 
that  the  applicant: 

(1)  Meets  the  applicable  requirements 
of  this  subpart;  and 

(2)  Is  properly  and  adequately 
equippeid  in  accordance  with  the 
requirements  of  this  chapter  and  is  able 
to  conduct  safe  operations  under 
appropriate  provisions  of  part  91  of  this 
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chapter  and  management  specifications 
issued  under  this  subpart. 

(c)  An  application  tor  management 
specifications  will  be  denied  if  the 
Administrator  finds  that  the  applicant  is 
not  properly  or  adequately  equipped  or 
is  not  able  to  conduct  safe  operations 
under  this  part. 

191.1015    ItaragMiwnt  spMifications. 

(a)  Each  person  conducting  operations 
under  this  subpart  or  furnishing 
fractional  ownership  program 
management  services  to  fractional 
owners  must  do  so  in  accordance  with 
management  specifications  issued  by 
the  Administrator  to  the  fractional 
ownership  program  manager  under  this 
subpart.  Management  specifications 
must  include: 

(1)  The  current  list  of  iidl  fractional 
owners  and  types  of  aircraft,  registration 
markings  and  serial  niunbers; 

(2)  The  authorizations,  limitations, 
and  certain  procedures  under  which 
these  operations  are  to  be  conducted, 

-     (3)  Certain  other  procedures  under 
which  each  class  and  size  of  aircraft  is 
to  be  operated; 

(4)  Authorization  for  an  inspection 
program  approved  under  §  91.1109, 
including  the  type  of  aiitiraft,  the 
registration  markings  and  serial 
numbers  of  each  aircraft  to  be  operated 
under  the  program.  No  person  may 
conduct  any  program  flight  using  any 
aircraft  not  listed. 

(5)  Time  limitations,  or  standards  for 
determiniog  time  limitations,  for 
overhaids,  inspections,  and  checks  for 
airframes,  engines,  propellers,  rotors, 
appliances,  and  emergency  equipment 
of  aircraft. 

(6)  The  specific  location  of  the 
program  manager's  principal  base  of 
operations  and,  if  different,  the  address 
that  will  serve  as  the  primary  point  of 
contact  for  correspondence  between  the 
FAA  and  the  program  manager  and  the 
name  and  maiiling  address  of  the 
program  manager's  agent  for  service; 

(7)  Other  business  names  the  program 
manager  may  use; 

(8)  Authorization  for  the  method  of 
controlling  weight  and  balance  of 
aircraft; 

(9)  Any  authorized  deviation  and 
exemption  granted  frtjm^  any 
requirement  of  this  chapter;  and 

(10)  Any  other  information  the 
Administrator  determines  is  necessary. 

(b)  The  program  manager  may  keep 
the  ciurent  list  of  all  fractional  owners 
required  by  paragraph  (a)(1)  of  this 
section  at  its  principal  base  of  operation 
or  other  location  approved  by  the 
Administrator  ind  referenced  in  its 
management  specifications.  Each 
program  manager  shall  make  this  list  of 


owners  availaple  for  inspection  by  the 
Administrator 

(c)  Management  specifications  issued 
under  this  subpart  are  effective  unless — 

(1)  The  management  specifications  are 
amended  as  provided  in  §91.1017;  or 

(2)  The  Acuftinistrator  suspends  or 
revokes  the  m^agement  specifications. 

(d)  At  least  80  days  before  it  proposes 
to  establish  or  change  the  location  of  its 
principal  bas^of  operations,  its  main 
operations  base,  or  its  main 
maintenance  fase,  a  program  manager 
must  provide  Written  notification  to  the 
Flight  Standards  District  Office  that 
issued  the  program  manager's 
management  specifications. 

(e)  Each  pre  gram  manager  must 
maintain  a  coi  nplete  and  separate  set  of 
its  manageme  it  specifications  at  its 
principal  bas^  of  operations,  or  at  a 
place  approved  by  the  Administrator, 
and  must  mail  e  its  management 
specifications  available  for  inspection 
by  the  Administrator  and  the  fractional 
owner(s)  to  whom  the  program  manager 
furnishes  its  s  ervices  for  review  and 
audit. 

(f)  Each  pro  ^am  manager  must  insert 
pertinent  exci  rpts  of  its  management 
specifications  or  references  thereto,  in 
its  program  m  uiual  and  must — 

(1)  Clearly  i  dentify  each  such  excerpt 
as  a  part  of  its  management 
specifications  and 

(2)  State  ths  t  compliance  with  each 
management  f  pecifications  requirement 
is  mandatory.! 

(g)  Each  prdgram  manager  must  keep 
each  of  its  enuiloyees  and  other  persons 
who  perform  duties  material  to  its 
operations  informed  of  the  provisions  of 
its  management  specifications  that 
apply  to  that  employee's  or  person's 

duties  and  responsibilities. 

I 
§  91 .1 01 7    Am^ding  program  manager's 
management  sjiecifications. 

(a)  The  Administrator  may  amend  any 
management  specifications  issued  under 
this  subpart  if— 

(1)  The  Administrator  determines  that 
safety  and  thd  public  interest  require  the 
amendment  of  any  management 
specification*  or 

(2)  The  program  manager  applies  for 
the  amendment  of  any  management 
specifications,  and  the  Administrator 
determines  tUat  safety  and  the  public 
interest  allovMs  the  amendment. 

(b)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  the 
Administrator  initiates  an  amendment 
of  a  program  :  nanager's  management 
specification! ,  the  following  procedme 
applies: 

(1)  The  Fli^t  Standards  District 
Office  that  is!  ued  the  program 
manager's  ms  nagement  specifications 


will  notify  the  program  manager  in 
writing  of  the  proposed  amendment. 

(2)  The  Flight  Standards  District 
Office  that  issued  the  program 
manager's  management  specifications 
will  set  a  reasonable  period  (but  not  less 
than  7  days)  within  which  the  program 
manager  may  submit  written 
information,  views,  and  argiunents  on 
the  amendment. 

(3)  After  considering  all  material 
presented,  the  Flight  Standards  District 
Office  that  issued  the  program 
manager's  management  specifications 
will  notify  the  program  manager  of — 

(i)  The  adoption  of  the  proposed 
amendment, 

(ii)  The  partial  adoption  of  the 
proposed  amendment,  or 

(iii)  The  withdrawal  of  the  proposed 
amendment. 

(4)  If  the  Flight  Standards  District 
Office  that  issued  the  program 
manager's  management  specifications 
issues  an  amenckaent  of  Uie 
management  specifications,  it  becomes 
effective  not  less  than  30  days  after  the 
program  manager  receives  notice  of  it 
unless — 

(i)  The  Flight  Standards  District  Office 
that  issued  the  program  manager's 
management  specifications  finds  imder 
paragraph  (e)  of  this  section  that  there 
is  an  emei-gency  requiring  inunediate 
action  with  respect  to  safety;  or 

(ii)  The  program  manager  petitions  for 
reconsideration  of  the  amendment 
under  paragraph  (d)  of  this  section. 

(c)  When  the  program  manager 
applies  for  an  amendment  to  its 
management  specifications,  the 
following  procedine  applies: 

(1)  The  program  manager  must  file  an 
application  to  amend  its  management 
specifications — 

(i)  At  least  90  days  before  the  date 
proposed  by  the  applicant  for  the 
amendment  to  become  effective,  unless 
a  shorter  time  is  approved,  in  cases  such 
as  mergers,  acquisitions  of  operational 
assets  tiiat  require  an  additional 
showing  of  safety  (for  example,  proving 
tests  or  validation  tests),  and 
resumption  of  operations  following  a 
suspension  of  operations  as  a  result  of 
bankruptcy  actions. 

(ii)  At  least  15  days  before  the  date 
proposed  by  the  applicant  for  the 
amendment  to  become  effective  in  all 
other  cases. 

(2)  The  application  must  be  submitted 
to  the  Flight  Standards  Disfr-ict  Office 
that  issued  the  program  manager's 
management  specifications  in  a  form 
and  manner  prescribed  by  the 
Administrator. 

(3)  After  considering  all  material 
presented,  the  Flight  Standards  District 
Office  that  issued  the  program 
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manager's  management  specifications 
will  notify  the  program  manager  of — 

(i)  The  adoption  of  the  applied  for 
amendment; 

(ii)  The  partial  adoption  of  the 
applied  for  amendment;  or 

(iii)  The  denial  of  the  applied  for 
amendment.  The  program  manager  may 
petition  for  reconsideration  of  a  denial 
under  para^aph  (d)  of  this,  section. 

(4)  If  the  Flight  Standards  District 
Office  that  issued  the  program 
manager's  management  specifications 
approves  the  amendment,  following 
coordination  with  the  program  manager 
regarding  its  implementation,  the 
amendment  is  effective  on  the  date  the 
Administrator  approves  it. 

(d)  When  a  program  manager  seeks 
reconsideration  of  a  decision  of  the 
Flight  Standards  District  Office  that 
issued  the  program  manager's 
management  specifications  concerning 
the  amendment  of  management 
specifications,  the  following  procedm^ 
applies: 

(1)  The  program  manager  must 
petition  for  reconsideration  of  that 
decision  within  30  days  of  the  date  that 
the  program  manager  receives  a  notice 
of  denial  of  the  aihendment  of  its 
management  specifications,  or  of  the 
date  it  receives  notice  of  an  FAA- 
initiated  amendment  of  its  management 
specifications,  whichever  circumstance 
applies. 

(2)  The  program  manager  must 
address  its  petition  to  the  Director, 
Flight  Standards  Service. 

(3)  A  petition  for  reconsideration,  if 
filed  within  the  30-day  period,  suspends 
the  effectiveness  of  any  amendment 
issued  by  the  Flight  Standards  District 
Office  that  issued  the  program 
manager's  management  specifications 
imless  that  District  Office  has  found, 
under  paragraph  (e)  of  this  section,  that 
an  emergency  exists  requiring 
immediate  action  with  respect  to  safety. 

(4)  If  a  petition  for  reconsideration  is 
not  filed  within  30  days,  the  procedures 
of  paragraph  (c)  of  this  section  apply. 

(e)  If  the  Flight  Standards  District 
Office  that  issued  the  program 
manager's  management  specifications 
finds  that  an  emergency  exists  requiring 
immediate  action  with  respect  to  safety 
that  makes  the  procedtires  set  out  in  this 
section  impracticable  or  contrary'  to  the 
public  interest — 

(1)  The  Flight  Standards  District 
Office  amends  the  management 
specifications  and  makes  the 
amendment  effective  on  the  day  the 
program  manager  receives  notice  of  it; 
and 

(2)  In  the  notice  to  the  program 
manager,  the  Flight  Standards  District 
Office  will  articulate  the  reasons  for  its 


finding  that  an  emergency  exists 
requiring  immediate  action  with  respect 
to  safety  or  that  makes  it  impracticable 
or  contrary  to  the  public  interest  to  stay 
the  effectiveness  of  the  amendment. 

§91.1019    Conducting  tests  and 
inspections. 

(a)  At  any  time  or  place,  the 
Administrator  may  conduct  an 
inspection  or  test,  other  than  an  en  route 
inspection,  to  determine  whether  a 
program  manager  under  this  subpart  is 
complying  with  tide  49  of  the  United 
States  Code,  applicable  regulations,  and 
the  program  manager's  management 
specifications. 

(b)  The  program  manager  must — 

(1)  Make  available  to  the 
Administrator  at  the  program  manager's 
principal  base  of  operations,  or  at  a 
place  approved  by  the  Administrator, 
the  program  manager's  management 
specifications;  and 

(2)  Allow  the  Administrator  to  make 
any  test  or  inspection,  other  than  an  en 
route  inspection,  to  determine 
compliance  respecting  any  matter  stated 
in  p£u-agraph  (a)  of  this  section. 

(c)  Each  employee  of,  or  person  used 
by,  the  program  manager  who  is 
responsible  for  maintaining  the  program 
manager's  records  required  by  or 
necessary  to  demonstrate  compliance 
with  this  subpart  must  make  those 
records  available  to  the  Administrator. 

(d)  The  Administrator  may  determine 
a  program  manager's  continued 
eligibility  to  hold  its  management 
specifications  on  any  grounds  listed  in 
paragraph  (a)  of  this  section,  or  any 
other  appropriate  grounds. 

(e)  Failure  by  emy  program  manager  to 
make  available  to  the  Administrator 
upon  request,  the  management 
specifications,  or  any  required  record, 
document,  or  report  is  grounds  for 
suspension  of  all  or  any  part  of  the 
program  manager's  management 
specifications. 

§  91 .1 021     Internal  safety  reporting  and 
incident/accident  response. 

(a)  Each  program  manager  must  • 
establish  an  internal  anonymous  safety 
reporting  procedure  that  fosters  an 
environment  of  safety  without  any 
potential  for  retribution  for  filing  the 
report. 

(b)  Each  program  mamager  must 
establish  procedures  to  respond  to  an 
aviation  incident/accident. 

§91.1023    Program  operating  manual 
requirements. 

(a)  Each  program  manager  must 
prepare  and  keep  current  a  program 
operating  manual  setting  forth 
procedures  and  policies  acceptable  to 
the  Administrator.  The  program 


manager's  management,  flight,  ground, 
and  maintenance  personnel  must  use 
this  manual  to  conduct  operations 
imder  this  subpart.  However,  the 
Administrator  may  authorize  a 
deviation  from  this  paragraph  if  the 
Administrator  finds  that,  because  of  the 
limited  size  of  the  operation,  part  of  the 
manual  is  not  necessary  for  guidance  of 
management,  flight,  groimd,  or 
maintenance  personnel. 

(b)  Each  program  manager  must 
maintain  at  least  one  copy  of  the  manual 
at  its  principal  base  of  operations. 

(c)  No  manual  may  be  contrary  to  any 
applicable  U.S.  regulations,  foreign 
regulations  applicable  to  the  program 
flights  in  foreign  countries,  or  the 
program  manager's  management 
specifications. 

(d)  The  program  manager  must  make 
a  copy  of  the  manual,  or  appropriate 
portions  of  the  manual  (and  changes 
and  additions),  available  to  its 
maintenance  and  groimd  operations 
personnel  and  must  furnish  the  manual 
to- 
ll) Its  crewmembers;  and 

(2)  Representatives  of  the 
Administrator  assigned  to  the  program 
manager. 

(e)  Each  employee  of  the  program 
manager  to  whom  a  manual  or 
appropriate  portions  of  it  are  furnished 
under  paragraph  (d)(1)  of  this  section 
must  keep  it  up-to-date  with  the 
changes  and  additions  furnished  to 
them. 

(f)  Except  as  provided  in  paragrapli 
(h)  of  this  section,  the  appropriate  parts 
of  the  manual  must  be  carried  on  each 
aircraft  when  away  from  the  principal 
operations  base.  The  appropriate  parts 
must  be  available  for  use  by  ground  or 
flight  personnel. 

(g)  For  the  purpose  of  complying  with 
paragraph  (d)  of  this  section,  a  program 
manager  may  furnish  the  persons  listed 
therein  with  all  or  part  of  its  manual  in 
printed  form  or  other  form,  acceptable 
to  the  Administrator,  that  is  retrievable 
in  the  English  language.  If  the  program 
manager  furnishes  all  or  part  of  the 
manual  in  other  than  printed  form,  it 
must  ensure  there  is  a  compatible 
reading  device  available  to  those 
persons  that  provides  a  legible  image  of 
the  maintenance  information  and 
instructions,  or  a  system  that  is  able  to 
retrieve  the  maintenance  information 
and  instructions  in  the  English 
language^ 

(h)  If  a  program  manager  conducts 
aircraft  inspections  or  maintenance  at 
specified  facilities  where  the  approved 
aircraft  inspection  program  is  available, 
the  program  manager  is  not  required  to 
ensure  that  the  approved  aircraft 
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inspection  program  is  carried  aboard  the 
aircraft  en  route  to  those  facilities. 

(i)  Program  managers  that  are  also 
certiHcated  to  operate  under  part  121  or 
135  of  this  chapter  may  be  authorized  to 
use  the  operating  manual  required  by 
those  parts  to  meet  the  manual 
requirements  of  subpart  K,  provided: 

(1)  The  policies  and  procedures  are 
consistent  for  both  operations,  or 

(2)  When  policies  and  procedures  are 
different,  the  applicable  policies  and 
procedures  are  identified  and  used. 

$  91 .1 025    Program  operating  mamial 
contant*. 

Each  program  operating  manual  must 
have  the  date  of  the  last  revision  on 
each  revised  page.  Unless  otherwise 
authorized  by  the  Administrator,  the 
manual  must  include  the  following: 

(a)  Procedures  for  ensuring 
compliance  with  aircraft  weight  and 
balance  limitations; 

(b)  Copies  pf  the  program  manager's 
management  specifications  or 
appropriate  extracted  information, 
including  area  of  operations  authorized, 
category  and  class  of  aircraft  authorized, 
crew  complements,  and  types  of 
operations  authorized; 

(c)  Procediu^s  for  complying  with 
accident  notification  requirements; 

(d)  Procediues  for  ensuring  that  the 
pilot  in  command  knows  that  required 
airworthiness  inspections  have  been 
made  and  that  the  aircraft  has  been 
approved  for  retvun  to  service  in 
compliance  with  applicable 
maintenance  requirements; 

(e)  Procedines  for  reporting  and 
recording  mechanical  irregularities  that 
come  to  the  attention  of  the  pilot  in 
command  before,  during,  and  after 
completion  of  a  flight; 

(f)  Procedures  to  be  followed  by  the    ' 
pilot  in  command  for  determining  that 
mechanical  irregularities  or  defects 
reported  for  previous  flights  have  been 
corrected  or  that  correction  of  certain 
mechanical  irregularities  or  defects  have 
been  deferred; 

tg)  Procedures  to  be  followed  by  the 
pilot  in  command  to  obtain 
maintenance,  preventive  maintenance, 
and  servicing  of  the  aircraft  at  a  place 
where  previous  arrangements  have  not 
been  made  by  the  program  manager  or 
owner,  when  the  pilot  is  authorized  to 
so  act  for  the  operator; 

(h)  Procedures  under  §  91.213  for  the 
release  of,  and  continuation  of  flight  if 
any  item  of  equipment  required  for  the 
particular  type  of  operation  becomes 
inoperative  or  imserviceable  en  route; 

(i)  Procedures  for  refueling  aircraft, 
eliminating  fuel  contamination, 
protecting  from  fire  (including 
electrostatic  protection),  and 


supervising  a  id  protecting  passengers 
during  refueli  ng; 

(j)  Procedui  es  to  be  followed  by  the 
pilot  in  comn  and  in  the  briefing  under 
§91.1035. 

(k)  Procedu  res  for  ensuring 
complicuice  w  ith  emergency  procedures, 
including  a  li  it  of  the  functions  assigned 
each  category  of  required  crewmembers 
in  connection  with  an  emergency  and 
emergency  ev  icuation  duties; 

(1)  The  appi  oved  aircraft  inspection 
program,  whe  n  applicable; 

(m)  Procedi  ires  for  the  evacuation  of 
persons  who  :  nay  need  the  assistance  of 
another  perso  a  to  move  expeditiously  to 
an  exit  if  an  e  nergency  occurs; 

(n)  Procedu  res  for  performance 
plaiming  that  take  into  account  take  off, 
landing  cind  e  n  route  conditions; 

(0)  An  appi  Dved  Destination  Airport 
Analysis,  wh(  in  required  by 

§  91.1037(c),  hat  includes  thefollowing 
elements,  sup  ported  by  aircraft 
performance  i  lata  supplied  by  the 
aircraft  manu  acturer  for  the  appropriate 
runway  cond  tions-^ 

(1)  Pilot  qu  ilifications  and 
experience; 

(2)  Aircraft  performance  data  to 
include  norm  il,  abnormal  and 
emergency  pi  ocedures  as  supplied  by 
the  aircraft  m  mufacturer; 

(3)  Airport  acilities  and  topography; 

(4)  Runwa)i  conditions  (including 
contaminatio  i); 

(5)  Airport  lor  area  weather  reporting; 

(6)  Approp  iate  additional  runway 
safety  margin  s,  if  required; 

(7)  Airplan ;  inoperative  equipment; 

(8)  Environ  mental  conditions;  and 

(9)  Other  ci  iteria  that  affect  aircraft 
performance. 

(p)  A  suital  le  system  (which  may 
include  a  coc  ed  or  electronic  system) 
that  provides  for  preservation  and 
retrieval  of  mjaintenance  recordkeeping 
information  ijequired  by  §91.1113  in  a 
manner  accestable  to  the  Administrator 
that  provides  — 

(1)  A  descr  ption  (or  reference  to  date 
acceptable  to  the  Administrator)  of  the 
work  perforn  ed: 

(2)  The  nai  le  of  the  person 
performing  tl  le  work  if  the  work  is 
performed  bj  a  person  outside  the 
organization  }f  the  program  manager; 
and 

(3)  The  nai  le  or  other  positive 
identificatioi  of  the  individual 
approving  thi  5  work. 

(q)  Flight  li  >cating  and  scheduling 
procedures;  i  nd 

(r)  Other  p;  ocedures  and  policy 
instructions  i  egarding  program 
operations  th  at  are  issued  by  the 
program  man  ager  or  required  by  the 
Administrate  r. 


§91.1027    Recordkeeping. 

(a)  Each  program  manager  must  keep 
at  its  principal  base  of  operations  or  at 
other  places  approved  by  the 
Administrator,  and  must  make  available 
for  inspection  by  the  Administrator  all 
of  the  following: 

(1)  The  program  manager's 
management  specifications. 

(2)  A  current  list  of  the  aircraft  used 
or  available  for  use  in  operations  under 
this  subpart,  the  operations  for  which 
each  is  equipped  (for  example,  MNPS, 
RNP5/10,  RVSM.). 

(3)  An  individual  record  of  each  pilot 
used  in  operations  under  this  subpart, 
including  the  following  information: 

(i)  The  full  name  of  the  pilot. 

(ii)  The  pilot  certificate  (by  type  and 
number)  and  ratings  that  the  pilot  holds. 

(iii)  The  pilot's  aeronautical 
experience  in  sufficient  detail  to 
determine  the  pilot's  qualifications  to 
pilot  aircraft  in  operations  luider  this 
subpart. 

(iv)  The  pilot's  current  duties  and  the 
date  of  the  pilot's  assignment  to  those 
duties. 

(v)  The  effective  date  and  class  of  the 
medical  certificate  that  the  pilot  holds. 

(vi)  The  date  and  result  of  each  of  the 
initial  and  recurrent  competency  tests 
and  proficiency  checks  required  by  this 
subpart  and  the  type  of  aircraft  flown 
during  that  test  or  check. 

(vii)  The  pilot's  flight  time  in  ' 

sufficient  detail  to  determine 
compliance  with  the  flight  time 
limitations  of  this  subpart. 

(viii)  The  pilot's  check  pilot 
authorization,  if  any. 

(ix)  Any  action  taken  concerning  the 
pilot's  release  from  employment  for 
physical  or  professional 
disqualification;  and 

(x)  The  date  of  the  satisfactory 
completion  of  initial,  transition, 
upgrade,  and  differences  training  and 
each  recurrent  training  phase  required 
by  this  subpart. 

(4)  An  individual  record  for  each 
flight  attendant  used  in  operations 
under  this  subpart,  including  the 
following  information: 

(i)  The  full  name  of  the  flight 
'  attendant,  and 

(ii)  The  date  and  result  of  training 
required  by  §  91.1063,  as  applicable. 

(5)  A  current  list  of  all  fractional 
owners  and  associated  aircraft.  This  list 
'or  a  reference  to  its  location  must  be 

included  in  the  management 
specifications  and  should  be  of 
sufficient  detail  to  determine  the 
minimmn  fractional  ownership  interest 
of  each  aircraft. 

(b)  Each  program  manager  must  keep 
each  record  required  by  paragraph  (a)(2) 
of  this  section  for  at  least  6  months,  and 
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must  keep  each  record  required  by 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section  for  at  least  12  months.  When  an 
employee  is  no  longer  employed  or 
affiliated  with  the  program  manager  or 
fractional  owner,  each  record  required 
by  paragraphs  (a)(3)  and  (a)(4)  of  this 
section  must  be  retained  for  at  least  12 
months. 

(c)  Each  progTcun  manager  is 
responsible  for  the  preparation  and 
acciuacy  of  a  load  manifest  in  duplicate 
containing  information  concerning  the 
loading  of  the  aircraft.  The  manifest 
must  be  prepared  before  each  takeoff 
and  must  include — 

(1)  The  number  of  passengers; 

(2)  The  total  weight  of  the  loaded 
aircraft; 

(3)  The  maximum  allowable  takeoff 
weight  for  that  flight; 

(4)  The  center  of  gravity  limits; 

(5)  The  center  of  gravity  of  the  loaded 
aircraft,  except  that  the  actual  center  of 
gravity  need  not  be  computed  if  the 
aircraft  is  loaded  according  to  a  loading 
schedule  or  other  approved  method  that 
ensures  that  the  center  of  gravity  of  the 
loaded  aircraft  is  within  approved 
limits.  In  those  cases,  an  entry  must  be 
made  on  the  manifest  indicating  that  the 
center  of  gravity  is  within  limits  ' 
according  to  a  loading  schedule  or  other 
approved  method; 

(6)  The  registration  number  of  the 
aircraft  or  flight  number; 

(7)  The  origin  and  destination;  and 

(8)  Identification  of  crewmembers  and 
their  crew  position  assignments. 

(d)  The  pilot  in  command  of  the 
aircraft  for  which  a  load  manifest  must 
be  prepared  must  carry  a  copy  of  the 
completed  load  manifest  in  the  aircraft 
to  its  destination.  The  program  manager 
must  keep  copies  of  completed  load 
manifest  for  at  least  30  days  at  its 
principal  operations  base,  or  at  another 
location  used  by  it  and  approved  by  the 
Administrator. 

(e)  Each  program  manager  is 
responsible  for  providing  a  written 
document  that  states  the  name  of  the 
entity  having  operational  control  on  that 
flight  and  the  part  of  this  chapter  under 
which  the  flight  is  operated.  The  pilot 
in  command  of  the  aircraft  must  carry 

a  copy  of  the  document  in  the  aircraft 
to  its  destination.  The  program  manager 
must  keep  a  copy  of  the  docimient  for 
at  least  30  days  at  its  principal 
operations  base,  or  at  emother  location 
used  by  it  and  approved  by  .the 
Administrator. 

(f)  Records  may  be  kept  either  in 
paper  or  other  form  acceptable  to  the 
Administrator. 

(g)  Program  managers  that  are  also 
certificated  to  operate  under  part  121  or 
135  of  this  chapter  may  satisfy  the 


recordkeeping  requirements  of  this 
section  and  of  §  91.1113  with  records 
maintained  to  fulfill  equivalent 
obligations  under  part  121  or  135  of  this 
chapter. 

§  91 .1029    Flight  scheduling  and  locating 
requirements. 

(a)  Each  program  manager  must 
establish  and  use  an  adequate  system  to 
schedule  and  release  program  aircraft. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  program 
manager  must  have  adequate  procedures 
established  for  locating  each  flight,  for 
which  a  flight  plan  is  not  filed,  that— 

(1)  Provide  the  program  manager  with 
at  least  the  information  required  to  be 
included  in  a  VFR  flight  plan; 

(2)  Provide  for  timely  notification  of 
an  FAA  facility  or  search  and  rescue 
facility,  if  an  aircraft  is  overdue  or 
missing;  and 

(3)  Provide  the  program  manager  with 
the  location,  date,  and  estimated  time 
for  reestablishing  radio  or  telephone 
communications,  if  the  flight  will 
operate  in  an  area  where 
communications  cannot  be  maintained. 

(c)  Flight  locating  information  must 
be  retained  at  the  program  manager's 
principal  base  of  operations,  or  at  other 
places  designated  by  the  program 
manager  in  the  flight  locating 
procedures,  until  the  completion  of  the 
flight. 

(d)  The  flight  locating  requirements  of 
paragraph  (b)  of  this  section  do  not 
apply  to  a  flight  for  which  an  FAA  flight 
plan  has  been  filed  and  the  flight  plan 

is  canceled  within  25  nautical  miles  of 
the  destination  airport. 

§  91 .1031    Pilot  in  command  or  second  in 
command:  Designation  required. 

(a)  Each  program  manager  must 
designate  a — 

(1)  Pilot  in  command  for  each 
program  flight;  and 

(2)  Second  in  command  for  each 
program  flight  requiring  two  pilots. 

(b)  The  pilot  in  command,  as 
designated  by  the  program  manager, 
must  remain  the  pilot  in  command  at  all 
times  during  that  flight. 

§  91 .1 033    Operating  information  required. 

(a)  Each  program  manager  must,  for 
all  program  operations,  provide  the 
following  materials,  in  current  and 
appropriate  form,  accessible  to  the  pilot 
at  the  pilot  station,  and  the  pilot  must 
use  them — 

(1)  A  cockpit  checklist; 

(2)  For  multiengine  aircraft  or  for 
aircraft  with  retractable  landing  gear,  an 
emergency  cockpit  checklist  containing 
the  procedures  required  by  paragraph 
(c)  of  this  section,  as  appropriate; 


(3)  At  least  one  set  of  pertinent 
aeronautical  charts;  and 

(4)  For  IFR  operations,  at  least  one  set 
of  pertinent  navigational  en  route, 
terminal  area,  and  instrument  approach 
procfediu^  chartsr 

(b)  Each  cockpit  checklist  required  by 
paragraph  (a)(1)  of  this  section  must 
contain  the  following  procedures: 

(1)  Before  starting  engines; 

(2)  Before  takeoff 

(3)  Cruise; 

(4)  Before  landing; 

(5)  After  landing;  and 

(6)  Stopping  engines. 

(c)  Each  emergency  cockpit  checklist 
required  by  paragraph  (a)(2)  of  this 
section  must  contain  the  following 
procedures,  as  appropriate: 

(1)  Emergency  operation  of  fuel, 
hydraulic,  electrical,  and  mechanical 
systems. 

(2)  Emergency  operation  of 
instruments  and  controls. 

(3)  Engine  inoperative  procedures. 

(4)  Any  other  emergency  procedures 
necessary  for  safety. 

§  91 .1 035    Passenger  awareness. 

(a)  Prior  to  each  takeoff,  the  pilot  in 
command  of  an  aircraft  carrying 
passengers  on  a  program  flight  must 
ensure  that  all  passengers  have  been 
orally  briefed  on — 

(1)  Smoking:  Each  passenger  must  be 
briefed  on  when,  where,  and  under 
what  conditions  smoking  is  prohibited. 
This  briefing  must  include  a  statement, 
as  appropriate,  that  the  regulations 
require  passenger  compliance  with 
lighted  passenger  information  signs  and 
no  smoking  placards,  prohibit  smoking 
in  lavatories,  and  require  compliance 
with  crewmember  instructions  with 
regard  to  these  items; 

(2)  Use  of  safety  belts,  shoulder 
harnesses,  and  child  restraint  systems: 
Each  passenger  must  be  briefed  on 
when,  where  and  under  what  conditions 
it  is  necessary  to  have  his  or  her  safety 
belt  and,  if  installed,  his  or  her  shoulder 
harness  fastened  about  him  or  her.  and 
if  a  child  is  being  transported,  the 
appropriate  use  of  child  restraint 
systems,  if  available.  This  briefing  must 
include  a  statement,  as  appropriate,  that 
the  regulations  require  passenger 
compliance  with  the  lighted  passenger 
information  sign  and/or  crewmember 
instructions  with  regard  to  these  items; 

(3)  The  placement  of  seat  backs  in  an 
upright  position  before  takeoff  and 
landing; 

(4)  Location  and  means  for  opening 
the  passenger  entry  door  and  emergency 
exits; 

(5)  Location  of  survival  equipment; 

(6)  Ditching  procedures  and  the  use  of 
flotation  equipment  required  imder 

§  91.509  for  a  flight  over  water; 
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(7)  The  normal  and  emergency  use  of 
oxygen  installed  in  the  aircraft;  and 

t8]  Location  and  operation  of  fire 
extinguishers. 

(b)  Prior  to  each  takeoff,  the  pilot  in 
command  of  an  aircraft- carrying 
passengers  on  a  program  flight  must 
ensure  that  each  person  who  may  need 
the  assistance  of  another  person  to  move 
expeditiously  to  an  exit  if  an  emergency 
occurs  and  that  person's  attendant,  if 
any,  has  received^  briefing  as  to  the 
procedures  to  be  followed  if  an 
evacuation  occurs.  This  paragraph  does 
not  apply  to  a  person  who  has  been 
given  a  briefing  before  a  previous  leg  of 
that  flight  in  the  same  aircraft. 

(c)  ftior  to  each  takeoff,  the  pilot  in 
command  must  advise  the  passenjgers  of 
the  name  of  the  entity  in  operational 
control  of  the  flight. 

(d)  The  oral  briefings  required  by 
paragraphs  (a),  (b),  and  (c)  of  this 
section  must  be  given  by  the  pilot  in 
command  or  another  crewmember. 

(e)  The  oral  briefing  required  by 
paragraph  (a)  of  this  section  may  be 
delivered  by  means  of  an  approved 
recording  playback  device  that  is 
audible  to  each  passenger  under  normal 
noise  levels. 

(f)  The  oral  briefing  required  by 
paragraph  (a)  of  this  section  must  be 
supplemented  by  printed  cards  that 
must  be  carried  in  the  aircraft  in 
locations  convenient  for  the  use  of  each 
passenger.  The  cards  must — 

(1)  Be  appropriate  for  the  aircraft  on 
which  they  are  to  be  used; 

(2)  Contain  a  diagram  of,  and  method 
of  operating,  the  emergency  exits;  and 

(3)  Contain  other  instructions 
necessary  for  the  use  of  emergency 
equipment  on  board  the  aircraft. 

§91.1037    Large  transport  category 
airpianaa:  Turbine  ettgine  powered; 
Limitations;  Destination  and  alternate 
airports. 

[a]  No  program  manager  or  any  other 
person  may  permit  a  turbine  engine 
powered  large  transport  category 
airplane  on  a  program  flight  to  take  off 
that  airplane  at  a  weight  that  (allowing 
for  normal  consumption  of  fuel  and  oil 
in  flight  to  the  destination  or  alternate 
airport)  the  weight  of  the  airplane  on 
arrival  would  exceed  the  landing  weight 
in  the  Airplane  Flight  Manual  for  the 
elevation  of  the  destination  or  alternate 
airport  and  the  ambient  temperature 
expected  at  the  time  of  landing. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  program  manager 
or  any  other  person  may  permit  a 
turbine  engine  powered  large  transport 
category  airplane  on  a  program  flight  to 
take  off  that  airplane  unless  its  weight 
on  arrival,  allowing  for  normal 


consumption  of  fuel  and  oil  in  flight  (in 
accordance  v  ith  the  landing  distance  in 
the  Airplane  "light  Manual  for  the 
elevation  of  t  le  destination  airport  and 
the  wind  con  Jitions  expected  there  at 
the  time  of  la  tiding),  would  allow  a  full 
stop  landing  it  the  intended  destination 
airport  withii  i  60  percent  of  the  effective 
length  of  eaci  i  runway  described  below 
from  a  point  >0  feet  above  the 
intersection  (  f  the  obstruction  clearance 
plane  and  th«  runway.  For  the  purpose 
of  determinii  g  the  allowable  landing 
weight  at  the  destination  airport,  the 
following  is  s  ssumed: 

(1)  The  air  ilane  is  landed  on  the  most 
favorable  rur  way  and  in  the  most 
favorable  din  sction,  in  still  air. 

(2)  The  air  ilane  is  landed  on  the  most 
suitable  runv  'ay  considering  the 
probable  win  d  velocity  and  direction 
and  the  groui  id  handling  characteristics 
of  that  airpla  le,  and  considering  other 
conditions  si  ch  as  landing  aids  and 
terrain. 

(c)  A  progr  im  manager  or  other 
person  flyinj  a  turbine  engine  powered 
large  transpg  rt  category  airplane  on  a 
program  fligl  it  may  permit  that  airplane 
to  take  off  at  i  weight  in  excess  of  that 
allowed  by  paragraph  (b)  of  this  section 
if  all  of  the  following  conditions  exist: 

(1)  The  operation  is  conducted  in 
accordance  v  'ith  an  approved 
Destination  i  lirport  Analysis  in  that 
person's  pro|  r^m  operating  manual  that 
contains  the  elements  listed  in 
§91.1025(o). 

(2)  The  air  )lane's  weight  on  arrival, 
allowing  for  jiormal  consumption  of  fuel 
and  oil  in  flight  (in  accordance  with  the 
landing  disti  nee  in  the  Airplane  Flight 
Manual  for  t  le  elevation  of  the 
destination  a  irport  and  the  wind 
conditions  e;  :pected  there  at  the  time  of 
landing),  wo  ild  allow  a  full  stop 
landing  at  th ;  intended  destination 
airport  withi  i  80  percent  of  the  effective 
length  of  eac  i  runway  described  below 
from  a  point  50  feet  above  the 
intersection  )f  the  obstruction  clearance 
plane  and  th  3  runway.  For  the  purpose 
of  determinii  ig  the  allowable  landing 
weight  at  the  destination  airport,  the  . 
following  is  issiuned: 

(i)  The  air]  >lane  is  landed  on  the  most 
favorable  rui  iway  and  in  the  most 
favorable  dii  action,  in  still  air. 

(ii)  The  ail  plane  is  landed  on  the  most 
suitable  run\  kray  considering  the 
probable  wind  velocity  and  direction 
and  the  grou  nd  handling  characteristics 
of  that  airpla  ne,  and  considering  other 
conditions  s  ich  as  landing  aids  and 
terrain. 

(3)  The  op  jration  is  authorized  by 
managemeni  specifications. 

(d)  No  pro  p-am  manager  or  other 


person  may 


;elect  an  airport  as  an 


alternate  airport  for  a  turbine  engine 
powered  large  transport  category 
airplane  unless  (based  on  the 
assumptions  in  paragraph  (b)  of  this 
section)  that  airplane,  at  the  weight 
expected  at  the  time  of  arrival,  can  be 
brought  to  a  full  stop  landing  within  80 
percent  of  the  effective  length  of  the 
runway  from  a  point  50  feet  above  the 
intersection  of  ihe  obstruction  clearance 
plane  and  the  runway. 

(e)  Unless,  based  on  a  showing  of 
actual  operating  landing  techniques  on 
wet  runways,  a  shorter  landing  distance 
(but  never  less  than  that  required  by 
paragraph  (b)  or  (c)  of  this  section)  has 
been  approved  for  a  specific  type  and 
model  airplane  and  included  in  the 
Airplane  Flight  Manual,  no  person  may 
take  off  a  turbojet  airplane  when  the 
appropriate  weather  reports  or  forecasts, 
or  any  combination  of  them,  indicate 
that  the  runways  at  the  destination  or 
alternate  airport  may  be  wet  or  slippery 
at  the  estimated  time  of  arrival  unless 
the  effective  runway  length  at  the 
destination  airport  is  at  least  115 
percent  of  the  runway  length  required 
under  paragraph  (b)  or  (c)  of  this 
section. 

§  91 .1 039    IFR  taiceoff ,  approach  and 
landing  minimums. 

(a)  No  pilot  on  a  program  aircraft 
operating  a  program  flight  may  begin  an 
instrument  approach  procedure  to  an 
airport  imless — 

(1)  Either  that  airport  or  the  alternate 
airport  has  a  weather  reporting  facility 
operated  by  the  U.S.  National  Weather 
Service,  a  source  approved  by  the  U.S. 
National  Weather  Service,  or  a  source 
approved  by  the  Administrator;  and 

(2)  The  latest  weather  report  issued  by 
the  weather  reporting  facility  includes  a 
current  local  altimeter  setting  for  the 
destination  airport.  If  no  local  altimeter 
setting  is  available  at  the  destination 
airport,  the  pilot  must  obtain  the  current 
local  altimeter  setting  from  a  source 
provided  by  the  &cility  designated  on 
the  approach  chart  for  the  destination 
airport. 

(o)  For  flight  planning  purposes,  if  the 
destination  airport  does  not  have  a 
weather  reporting  facility  described  in 
paragraph  (a)(1)  of  this  section,  the  pilot 
must  designate  as  an  alternate  an  airport 
that  has  a  weather  reporting  facility 
meeting  that  criteria. 

(c)  The  MDA  or  Decision  Altitude  and 
visibility  landing  minimums  prescribed 
in  part  97  of  this  chapter  or  in  the 
program  manager's  management 
specifications  are  increased  by  100  feet 
an(J  1/2  mile  respectively,  but  not  to 
exceed  the  ceiling  and  visibility 
minimums  for  that  airport  when  used  as 
an  alternate  airport,  for  each  pilot  in 


Federal  Register/ Vol.  68.  No.  180 /Wednesday.  September  17,  2003 /Rules  and  Regulations     54569 


command  of  a  turbine-powered  aircraft 
who  has  not  served  at  least  100  hours 
as  pilot  in  command  in  that  type  of 
aircxaft. 

(d)  No  person  may  tako  off  an  aircraft 
under  IFR  from  an  airport  where 
weather  conditions  are  at  or  above 
takeoff  minimums  but  are  below 
authorized  IFR  landing  minimiuns 
unless  there  is  an  alternate  airport 
within  one  hour's  flying  time  (at  normal 
cruising  speed,  in  still  air)  of  the  airport 
of  departure. 

(e)  Each  pilot  making  an  IFR  takeoff 
or  approach  and  landing  at  an  airport 
must  comply  with  applicable 
instrument  approach  procedures  and 
take  off  and  landing  weather  minimums 
prescribed  by  the  authority  having 
jurisdiction  over  the  airport.  In  addition, 
no  pilot  may,  at  that  airport  take  off 
when  the  visibility  is  less  than  600  feet. 

§  91 .1 041    Aircraft  proving  and  validation 
tests. 

(a)  No  program  manager  may  permit 
the  operation  of  an  aircraft,  other  than 
a  turbojet  aircraft,  for  which  two  pilots 
are  required  by  the  type  certification 
requirements  of  this  chapter  for 
operations  under  VFR,  if  it  has  not 
previously  proved  such  an  aircraft  in 
operations  under  this  part  in  at  least  25 
hours  of  proving  tests  acceptable  to  the 
Administrator  including — 

(1)  Five  hours  of  night  time,  if  night 
flights  are  to  be  authorized; 

(2)  Five  instrument  approach 
procedures  under  simulated  or  actual 
conditions,  if  IFR  flights  are  to  be 
authorized;  and 

(3)  Entry  into  a  representative  number 
of  en  route  airports  as  determined  by  the 
Administrator. 

(b)  No  program  manager  may  permit 
the  operation  of  a  turbojet  airplane  if  it 
has  not  previously  proved  a  turbojet 
airplane  in  operations  imder  this  part  in 
at  least  25  horns  of  proving  tests 
acceptable  to  the  Administrator 
including — 

(1)  Five  hoins  of  night  time,  if  night 
flights  are  to  be  authorized; 

(2)  Five  instrument  approach 
procedures  imder  simulated  or  actual 
conditions,  if  IFR  flights  are  to  be 
authorized;  and 

(3)  Entry  into  a  representative  number 
of  en  route  airports  as  determined  by  the 
Administrator. 

(c)  No  program  manager  may  carry 
passengers  in  an  aircraft  during  proving 
tests,  except  those  needed  to  make  the 
tests  and  those  designated  by  the 
Administrator  to  observe  the  tests. 
However,  pilot  flight  training  may  be 
conducted  during  the  proving  tests. 

(d)  Vadidation  testing  is  required  to 
determine  that  a  program  manager  is 


capable  of  conducting  operations  safely 
and  in  compliance  with  applicable 
regulatory  standards.  Validation  tests 
are  required  for  the  following 
authorizations: 

(1)  The  addition  of  an  aircraft  for 
which  two  pilots  are  required  for 
operations  under  VFR  or  a  turbojet 
airplane,  if  that  aircraft  or  an  aircraft  of 
the  same  make  or  similar  design  has  not 
been  previously  proved  or  validated  in 
operations  under  this  part. 

(2)  Operations  outside  U.S.  airspace. 

(3)  Class  n  navigation  authorizations. 

(4)  Special  performance  or  operational 
authorizations. 

(e)  Validation  tests  must  be 
accomplished  by  test  methods 
acceptable  to  the  Administrator.  Actual 
flights  may  not  be  required  when  an 
applicant  can  demonstrate  competence 
and  compliance  with  appropriate 
regulations  without  conducting  a  flight. 

if)  Proving  tests  and  validation  tests 
may  be  conducted  simultaneously  when 
appropriate. 

(g)  The  Administrator  may  authorize 
deviations  from  this  section  if  the 
Administrator  finds  that  special 
circumstances  make  full  compliance 
with  this  section  unnecessary. 

§91.1043    {Reserved] 

§  91 .1 045    Additional  equipment 
requirements. 

No  person  may  operate  a  program 
aircraft  on  a  program  flight  unless  the 
aircraft  is  equipped  with  the 
following — 

(a)  Airplanes  having  a  passenger-seat 
configuration  of  more  than  30  seats  or 
a  payload  capacity  of  more  than  7,500 
pounds: 

(1)  A  cockpit  voice  recorder  as 
required  by  §  121.359  of  this  chapter  as 
applicable  to  the  aircraft  specified  i^ 
that  section. 

(2)  A  flight  recorder  as  required  by 

§  121.343  or  §  121.344  of  this  chapter  as 
applicable  to  the  aircraft  specified  in 
that  section. 

(3)  A  terrain  awareness  and  warning 
system  as  required  by  §  121.354  of  this 
chapter  as  applicable  to  the  aircraft 
specified  in  that  section. 

(4)  A  traffic  'alert  and  collision 
avoidance  system  as  required  by 

§  121.356  of  this  chapter  as  applicable  to 
the  aircraft  specified  in  that  section. 

(5)  Airborne  weather  radar  as  required 
by  §  121.357  of  this  chapter,  as 
applicable  to  the  aircraft  specifie;'  m 
that  section. 

(b)  Airplanes  having  a  passenger-seat 
configuration  of  30  seats  or  fewer, 
excluding  each  crewmember,  and  a 
payload  capacity  of  7.500  pounds  or 
less,  and  any  rotorcraft  (as  applicable): 


(1)  A  cockpit  voice  recorder  as 
required  by  §  135.151  of  diis  chapter  as 
apphcable  to  the  aircraft  specified  in 
that  section. 

(2)  A  flight  recorder  as  required  by 

§  135.152  of  this  chapter  as  applicable  to 
the  aircraft  specified  in  that  section. 

(3)  A  terrain  awareness  and  warning 
system  as  required  by  §  135.154  of  this 
chapter  as  applicable  to  the  aircraft 
specified  in  that  section. 

(4)  A  traffic  alert  and  collision 
avoidance  system  as  required  by 

§  135.180  of  this  chapter  as  applicable  to 
the  aircraft  -pecified  in  that  section. 

(5)  As  applicable  to  the  aircraft 
specified  in  that  section,  either: 

(i)  Airborne  thunderstorm  detection 
equipment  as  required  by  §  135.173  of 
this  chapter;  or 

(ii)  Airborne  weather  radar  as 
required  by  §  135.175  of  this  chapter. 

§91.1047    Drug  and  alcohol  misuse 
education  program. 

(a)  Each  program  manager  must 
provide  each  direct  employee 
performing  flight  crewmember,  flight 
attendant,  flight  instructor,  or  aircraft 
maintenance  duties  with  drug  and 
alcohol  misuse  education. 

(b)  No  program  manager  may  use  any  • 
contract  employee  to  perform  flight 
crewmember,  flight  attendant,  flight 
instructor,  or  aircraft  maintenance 
duties  for  the  program  manager  unless 
that  contract  employee  has  been 
provided  with  drug  and  alcohol  misuse 
education. 

(c)  Program  managers  must  disclose  to" 
their  owners  and  prospective  owners 
the  existence  of  a  company  drug  and 
alcohol  misuse  testing  program.  If  the 
program  manager  has  implemented  a 
company  testing  program,  the  program 
manager's  disclosure  must  include  the 
following: 

(1)  Information  on  the  substances  that 
they  test  for,  for  example,  alcohol  and 

a  list  of  the  drugs; 

(2)  The  categories  of  employees 
tested,  the  types  of  tests,  for  example, 
pre-employment,  random,  reasonable 
cause/suspicion,  post  accident,  return  to 
duty  and  follow-up;  and 

(3)  The  degree  to  which  the  program 
manager's  company  testing  program  is 
comparable  to  the  federally  mandated 
drug  and  alcohol  misuse  prevention 
program  required  under  part  121. 
appendices  I  and  J,  of  this  chapter, 
regarding  the  information  in  paragraplu 
(c)(1)  and  (c)(2)  of  this  section. 

(d)  If  a  program  aircraft  is  operated  on 
a  program  flight  into  an  airport  at  which 
no  maintenance  personnel  are  available 
that  are  subject  to  the  requirements  of 
paragraphs  (a)  or  (b)  of  this  section  and 
emergency  maintenance  is  required,  the 
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program  manager  may  use  persons  not 
meeting  the  requirements  of  paragraphs 
(a)  or  (b)  of  this  section  to  provide  such 
emergency  maintenance  imder  both  of 
the  following  conditions: 

(1)  The  program  manager  must  notify 
the  Drug  Abatement  Program  Division, 
AAM-800,  800  hidependence  Avenue, 
SW.,  Washington.  DC  20591  in  writing 
within  10  days  after  being  provided 
emergency  maintenance  in  accordance 
with  this  paragraph.  The  program 
manager  must  retain  copies  of  all  such 
written  notifications  for  two  years. 

(2)  The  aircraft  must  be  reinspected 
by  maintenance  personnel  who  meet  the 
requirements  of  paragraph  (a)  or  (b)  of 
this  section  when  the  aircraft  is  next  at 
an  airport  where  such  maintenance 
personnel  are  available. 

(e)  For  purposes  of  this  section, 
emergency  maintenance  means 
maintenance  that — 

(1)  Is  not  scheduled,  and 

(2)  Is  made  necessary  by  an  aircraft 
condition  not  discovered  prior  to  the 
departiire  for  tBat  location. 

(f)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  drug  and  alcohol 
misuse  education  conducted  under  an 
FAA-approved  drug  and  alcohol  misuse 
prevention  program  may  be  used  to 
satisfy  these  requirements. 

§91.1049    Personnel. 

(a)  Each  program  manager  and  each 
fractional  owner  must  use  in  program 
Operations  on  program  aircraft  flight 
crews  meeting  §  91.1053  criteria  and 
qualified  under  the  appropriate 
regulations.  The  program  manager  must 
provide  oversight  of  those  crews. 

(b)  Each  program  manager  must 
employ  (either  directly  or  by  contract) 
an  adequate  nvunber  of  pilots  per 
program  aircraft.  Flight  crew  staffing 
must  be  determined  based  on  the 
following  factors,  at  a  minimuni: 

(1)  Number  of  program  aircraft. 

(2)  Program  manager  flight,  duty,  and 
rest  time  considerations,  and  in  all  cases 
within  the  limits  set  forth  in  §§91.1057 
through  91.1061. 

(3)  Vacations.  j 

(4)  Operational  efficiencies. 

(5)  Training. 

(6)  Single  pilot  operations,  if 
authorized  by  deviation  under 
paragraph  (d)  of  this  section. 

(c)  Each  program  manager  must 
publish  pilot  and  flight  attendant  duty 
schedules  sufficiently  in  advance  to 
follow  the  flight,  duty,  and  rest  time 
limits  in  §§91.1057  through  91.1061  in 
program  operations. 

(d)  Unless  otherwise  authorized  by 
the  Administrator,  when  any  program 
aircraft  is  flown  in  program  operations 
with  passengers  onboard,  the  crew  must 


consist  of  at  ifeast  two  qualified  pilots 
employed  or  contracted  by  the  program 
manager  or  ti  le  fractioned  owner. 

(e)  The  pro  »ram  manager  must  ensure 
that  trained  a  nd  qualified  scheduling  or 
flight  release  personnel  are  on  duty  to 
schedule  an(f  release  program  aircraft 
during  all  hours  that  such  aircraft  are 
available  for  program  operations. 

§  91 .1 051     Pil^t  safety  background  check. 

Within  90  days  of  an  individual 
beginning  service  as  a  pilot,  the  program 
manager  must  request  the  following 
information: 

(a)  FAA  records  pertaining  to —  . 

(1)  Current]  pilot  certificates  and 
associated  type  ratings. 

(2)  Currentfmedical  certificates. 

(3)  Summaries  of  legal  enforcement 
actions  resul  ing  in  a  finding  by  the 
Administrate  r  of  a  violation. 

(b)  Record!  from  all  previous 
employers  during  the  five  years 
preceding  tht  date  of  the  employment 
application  where  the  applicant  worked 
as  a  pilot.  If  any  of  these  firms  are  in 
banloTiptcy,  Ihe  records  must  be 
requested  from  the  trustees  in 
bankruptcy  for  those  employees.  If  the 
previous  employer  is  no  longer  in 
business,  a  d  jcumented  good  faith  effort 
must  be  mad  j  to  obtain  the  records. 
Records  fron  previous  employers  must 
include,  as  applicable — 

(1)  Crew  member  records. 

(2)  Drug  testing — collection,  testing, 
and  rehabilitation  records  pertaining  to 
the  indivrdui  il. 

(3)  Alcoho  misuse  prevention 
program  recc  rds  pertaining  to  the 
individual. 

(4)  The  ap  dicant's  individual  record 
that  include;  certifications,  ratings, 
aeronautical  Experience,  effective  date 
and  class  of  Ihe  medical  certificate. 

§91.1053    Cn iwmember  experience. 

(a)  No  proj  ram  manager  or  owner  may 
use  any  persi  »n,  nor  may  any  person 
serve,  as  a  pilot  in  command  or  second 
in  command  of  a  program  aircraft,  or  as 
a  flight  atten  lant  on  a  program  aircraft, 
in  program  a  perations  under  this 
subpart  unle  .s  that  person  has  met  the 
applicable  n  quirements  of  part  61  of 
this  chapter  md  has  the  following 
experience  aid  ratings: 

(1)  Total  flight  time  for  all  pilots: 

(i)  Pilot  in  command — A  minimum  of 
1,500  hours. 

(ii)  Seconc  in  command — A  minimum 
of  500  hours 

(2)  For  mu  Iti-engine  turbine-powered 
fixed-wing  a  ad  powered-lift  aircraft,  the 
following  F/  A  certification  and  ratings 
requirement  I : 

(i)  Pilot  in  command — Airline 
transport  pilst  and  applicable  type 
ratings. 


(ii)  Second  in  command — Commercial 
pilot  and  instrument  ratings. 

(iii)  Flight  attendant  (if  required  or 
used)— Appropriately  trained  personnel. 

(3)  For  all  other  aircraft,  the  loUowing 
FAA  certification  and  rating 
requirements: 

(i)  Pilot  in  command — Commercial 
pilot  and  instrument  ratings. 

(ii)  Second  in  command — Commercial 
pilot  and  instrument  ratings. 

(iii)  Flight  attendant  (if  required  or 
used) — Appropriately  trained  persoimel. 

(b)  The  Administrator  may  authorize 
deviations  from  paragraph  (a)(1)  of  this 
section  if  the  Flight  Standards  District 
Office  that  issued  the  program 
manager's  management  specifications 
finds  that  the  crewmember  has 
comparable  experience,  and  can 
effectively  perform  the  functions   j. 
associated  with  the  position  in 
accordance  with  the  requirements  of 
this  chapter.  Grants  of  deviation  under 
this  paragraph  may  be  granted  after 
consideration  of  the  size  and  scope  of 
the  operation,  the  qualifications  of  the 
intended  personnel  and  the 
circumstances  set  forth  in 
§  91.1055(b)(1)  through  (3).  The 
Administrator  may,  at  any  time, 
terminate  any  grant  of  deviation 
authority  issued  under  this  paragraph. 

§  91 .1 055    Pilot  operating  limitations  and 
pairing  requirement. 

(a)  If  the  second  in  command  of  a 
fixed-wing  program  aircraft  has  fewer 
than  100  hours  of  flight  time  as  second 
in  command  flying  in  the  aircraft  make 
and  model  and,  if  a  type  rating  is 
required,  in  the  type  aircraft  being 
flown,  and  the  pilot  in  command  is  not 
an  appropriately  qualified  check  pilot, 
the  pilot  in  command  shall  make  all 
takeoffs  and  landings  in  any  of  the 
following  situations: 

(1)  Landings  at  the  destination  airport' 
when  a  Destination  Airport  Analysis  is 
required  by  §  91.1037(c);  and 

(2)  In  any  of  the  following  conditions: 
(i)  The  prevailing  visibility  for  the 

airport  is  at  or  below  3/4  mile. 

(li)  The  runway  visual  range  for  the 
runway  to  be  used  is  at  or  below  4,000 
feet. 

(iii)  The  runway  to  be  used  has  water, 
snow,  slush,  ice  or  similar 
contamination  that  may  adversely  affect 
aircraft  pferformance. 

(iv)  The  braking  action  on  the  runway 
to  be  used  is  reported  to  be  less  than 
"good." 

(v)  The  crosswind  component  for  the 
runway  to  be  used  is  in  excess  of  15 
knots. 

(vi)  Windshear  is  reported  in  the 
vicinity  of  the  airport. 

(vii)  Any  other  condition  in  which  the 
pilot  in  command  determines  it  to  be 
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prudent  to  exercise  the  pilot  in 
command's  authority. 

(b)  No  program  manager  may  release 
a  program  flight  under  this  subpart 
unless,  for  that  aircraft  make  or  model 
and,  if  a  type  rating  is  required,  for  that 
type  «urcraft,  either  the  pilot  in 
command  or  the  second  in  command 
has  at  least  75  hoiurs  of  flight  time, 
either  as  pilot  in  command  or  second  in 
command.  The  Administrator  may, 
upon  application  by  the  program 
manager,  authorize  deviations  from  the 
requirements  of  this  paragraph  by  an 
appropriate  amendment  to  the 
management  specifications  in  any  of  the 
following  circumstances: 

(1)  A  newly  authorized  program 
manager  does  not  employ  any  pilots 
who  meet  the  minimum  requirements  of 
this  paragraph. 

(2)  An  existing  program  manager  adds 
to  its  fleet  a  new  category  and  class 
aircraft  not  used  before  in  its  operation. 

(3)  An  existing  program  manager 
establishes  a  new  base  to  which  it 
assigns  pilots  who  will  be  required  to 
become  qualified  on  the  eiircraft 
operated  from  that  base. 

(c)  No  person  may  be  assigned  in  the 
capacity  of  pilot  in  command  in  a 
program  operation  to  more  than  two 
aircraft  types  that  require  a  separate 
type  rating. 

§  91 .1 057    Flight,  duty  and  rest  time 
requirements:  Ail  crewmemtiers. 

(a)  For  purposes  of  this  subpart —    . 

Augmented  flight  crew  means  at  least 
three  pilots. 

Calendar  day  means  the  period  of 
elapsed  time,  using  Coordinated 
Universal  Time  or  local  time  that  begins 
at  midnight  and  ends  24  hours  later  at 
the  next  midnight. 

Duty  period  means  the  period  of 
elapsed  time  between  reporting  for  an 
assignment  involving  flight  time  and 
release  from  that  assignment  by  the 
program  manager.  All  time  between 
these  two  points  is  part  of  the  duty 
period,  even  if  flight  time  is  interrupted 
by  nonflight-related  duties.  The  time  is 
calculated  using  either  Coordinated 
Universal  Time  or  local  time  to  reflect 
the  total  elapsed  time. 

Extension  of  flight  time  means  an 
increase  in  the  flight  time  because  of 
circumstances  beyond  the  control  of  the 
program  manager  or  flight  crewmember 
(such  as  adverse  weather)  that  are  not 
known  at  the  time  of  departure  and  that 
prevent  the  flightcrew  from  reaching  the 
destination  within  the  planned  flight 
time. 

Flight  attendant  means  an  individual, 
other  than  a  flight  crewmember,  who  is 
assigned  by  the  program  manager,  in 
accordance  with  the  required  minimimi 


crew  complement  under  the  program 
manager's  management  specifications  or 
in  addition  to  that  minimmn 
complement,  to  duty  in  an  aircraft 
during  flight  time  and  whose  duties 
include  but  are  not  necessarily  limited 
to  cabin-safety-related  responsibilities. 

Multi-time  zone  flight  means  an 
easterly  or  westerly  flight  or  multiple 
flights  in  one  direction  in  the  same  duty 
period  that  results  in  a  time  zone 
difference  of  5  or  more  hours  and  is 
conducted  in  a  geographic  area  that  is 
south  of  60  degrees  north  latitude  and 
north  of  60  degrees  south  latitude. 

Reserve  status  means  that  status  in 
which  a  flight  crewmember,  by 
arrangement  with  the  program  memager: 
Holds  himself  or  herself  fit  to  fly  to  the 
extent  that  this  is  within  the  control  of 
the  flight  crewmember;  remains  within 
a  reasonable  response  time  of  the 
aircraft  as  agreed  between  the  flight 
crewmember  and  the  program  manager; 
and  maintains  a  ready  means  whereby 
the  flight  crewmember  may  be  contacted 
by  the  program  manager.  Reserve  status 
is  not  part  of  any  duty  period  or  rest 
period. 

Rest  period  means  a  period  of  time 
required  pursuant  to  this  subpart  that  is 
free  of  all  responsibility  for  work  or 
duty  prior  to  the  commencement  of,  or 
following  completion  of,  a  duty  period, 
and  during  which  the  flight 
crewmember  or  flight  attendant  cannot 
be  required  to  receive  contact  from  the 
program  manager.  A  rest  period  does 
not  include  any  time  during  which  the 
program  manager  imposes  on  a  flight 
crewmember  or  flight  attendant  any 
duty  or  restraint,  including  any  actixal 
work  or  present  responsibility  for  work 
should  the  occasion  arise. 

Standby  means  that  portion  of  a  duty 
period  during  which  a  flight 
crewmember  is  subject  to  the  control  of 
the  program  manager  and  holds  himself 
or  herself  in  a  condition  of  readiness  to 
undertake  a  flight.  Standby  is  not  part 
of  any  rest  period. 

(b)  A  program  manager  may  assign  a 
crewmember  and  a  crewmember  may 
accept  an  assignment  for  flight  time 
only  when  the  applicable  requirements 
of  this  section  and  §§91.1059-91.1062 
are  met. 

(c)  No  program  manager  may  assign 
any  crewmember  to  any  duty  during  any 
required  rest  period. 

(d)  Time  spent  in  transportation,  not 
local  in  character,  that  a  program 
manager  requires  of  a  crewmember  and 
provides  to  transport  the  crewmember 
to  an  airport  at  which  he  or  she  is  to 
serve  on  a  flight  as  a  crewmember,  or 
from  an  airport  at  which  he  or  she  was 
relieved  from  duty  to  retiun  to  his  or  her 


home  station,  is  not  considered  part  of 
a  rest  period. 

(e)  A  flight  crewmember  may 
continue  a  flight  assignment  if  the  flight 
to  which  he  or  she  is  assigned  would 
normally  terminate  within  the  flight 
time  limitations,  but  because  of 
circiunstances  beyond  the  control  of  the 
program  manager  or  flight  crewmember 
(such  as  adverse  weather  conditions),  is 
not  at  the  time  of  departure  expected  to 
reach  its  destination  within  the  planned 
flight  time.  The  extension  of  flight  time 
under  this  paragraph  may  not  exceed 
the  maximum  time  limits  set  forth  in 
§91.1059. 

(f)  Each  flight  assignment  must     • 
provide  for  at  least  10  consecutive  hours 
of  rest  during  the  24-hoiu-  period  that 
precedes  the  completion  time  of  the 
assignment. 

(g)  The  program  manager  must 
provide  each  crewmember  at  least  13 
rest  periods  of  at  least  24  consecutive 
hours  each  in  each  calendar  quarter. 

(h)  A  flight  crewmember  may  decline 
a  flight  assigimient  if,  in  the  flight 
crewmember's  determination,  to  do  so 
would  not  be  consistent  with  the 
standard  of  safe  operation  required 
under  this  subpart,  this  part,  and 
applicable  provisions  of  this  title. 

(i)  Any  rest  period  requfred  by  this 
subpart  may  occur  conciurently  with 
any  other  rest  period. 

(j)  If  authorized  by  the  Administrator, 
a  program  manager  may  use  the 
applicable  unscheduled  flight  time 
limitations,  duty  period  limitations,  and 
rest  requirements  of  part  121  or  part  135 
of  this  chapter  instead  of  the  flight  time 
limitations,  duty  period  limitations,  and 
rest  requirements  of  this  subpart. 

§  91 .1059    Right  time  limitations  and  rast 
requirements:  One  or  two  pilot  crews. 

(a)  No  program  manager  may  assign 
any  flight  crewmember,  and  no  flight 
crewmember  may  accept  an  assignment, 
for  flight  time  as  a  member  of  a  one-  or 
two-pilot  crew  if  that  crewmember's 
total  flight  time  in  all  commercial  flying 
will  exceed — 

(1)  500  hours  in  any  calendar  quarter; 

(2)  800  hours  in  any  two  consecutive 
calendar  quarters; 

(3)  1,400  hours  in  any  calendar  year. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  during  any  24 
consecutive  hours  the  total  flight  time  of 
the  assigned  flight,  when  added  to  any 
commercial  flying  by  that  flight 
crewmember,  may  not  exceed — 

(1)  8  hours  for  a  flight  crew  consisting 
of  on^  pilot;  or 

(2)  10  hours  for  a  flight  crew . 
consisting  of  two  pilots  qualiBed  under 
this  subpart  for  the  operation  being  . 
conducted. 
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(c)  No  program  manager  may  assign         crewmember  may  accept  an  assignment,     period  will  exceed,  or  rest  time  will  be 
any  flight  crewmember,  and  no  flight  ,        if  that  crewmember's  flight  time  or  duty      less  than — 


(1)  Minimum  Rest  Immediately  Before  Duty 

(2)  Duty  Period 

(3)  Ri^t  Time  For  1  Pilot .■ 


(4)  Right  Time  For  2  Pilots 


(5)  Minimum  After  Duty  Rest  

(6)  Minimum  After  Duty  Rest  Period  for  Multi-Time  Zone  Flights 


Normal  duty 


10  Hours  ......... 

Up  to  14  Hours 
Up  to  8  Hours  . 

Up  to  10  Hours 

10  Hours  

14  Hours  


Extension  of  flight 
time 


10  Hours. 

Up  to  14  Hours. 

Exceeding  8  Hours 

up  to  9  Hours. 
Exceeding  10  Hours 

up  to  12  Hours. 
12  Hours. 
18  Hours. 


f  91.1061    AugnMiitad  flight  crmvs. 

(a)  No  program  manager  may  assign 
any  flight  crewmember,  and  no  flight 
crewmember  may  accept  an  assignment, 
for  flight  time  as  a  member  of  an 
augmented  crew  if  diat  crewmember's 
total  flight  time  in  all  commercial  flying 
will  exceed — 

(1)  500  hours  in  any  calendar  quarter;. 

(2)  800  hours  in  any  two  consecutive 
calendar  quarters; 

(3)  1,400  hours  in  any  calendar  year. 

(b)  No  program  manager  may  assign 
any  pilot  to  an  augmented  crew,  imless 
the  program  manager  ensures: 

(1)  Adequate  sleeping  facilities  are 
installed  on  the  airoaft  for  the  pilots. 


(2)  No  mot  e  than  8  hours  of  flight 
deck  duty  is.  iccrued  in  any  24 
consecutive  loins. 

(3)  For  a  tl  ree-pilot  crew,  the  crew 
must  consist  of  at  least  the  following: 

(i)  A  pilot  n  command  (PIC)  who 
meets  the  ap  )licable  flight  crewmember 
requirement!  of  this  subpart  and  §61.57 
of  this  chapter. 

(ii)  A  PIC  dualified  pilot  who  meets 
the  applicable  flight  crewmember 
requirement!  of  this  subpart  and 
§€1.57{c)  anl  (d)  of  this  chapter. 

(iii)  A  secc  nd  in  command  (SIC)  who 
meets  the  SiC  qualifications  of  this 


subpart.  For 


light  under  IFR,  that 


person  must  also  meet  the  recent 


instrument  experience  requirements  of 
part  61  of  this  chapter. 

(4)  For  a  four-pilot  crew,  at  least  three 
pilots  who  meet  the  conditions  of 
paragraph  (b)(3)  of  this  section,  plus  a 
foiuth  pilot  who  meets  the  SIC 
qualifications  of  this  subpart.  For  flight 
imder  IFR,  that  person  must  also  meet 
the  recent  instrument  experience 
requirements  of  part  61  of  this  chapter. 

(c)  No  program  manager  may  assign 
any  flight  crewmember,  and  no  flight 
crewmember  may  accept  an  assignment, 
if  that  crewmember's  flight  time  or  duty 
period  will  exceed,  or  rest  time  will  be 
less  than — 


3-Pilot  crew 


4-Pilot  crew 


(1)  Minimum  Rest  Immediately  Before  Duty 

(2)  Duty  Period 

(3)  Right  Time 

(4)  Minimum  After  Duty  Rest 

(5)  Minimum  After  Duty  Rest  Period  for  Multi-Time  Zone  Flights 


10  Hours  

Up  to  16  Hours 
Up  to  12  Hours 

12  Hours  

18  hours 


10  Hours 
Up  to  18  Hours 
Up  to  16  Hours 
18  Hours 
24  hours 


191.1062    Duty  periods  and  rMt 
wquifmentt:  Right  attendants. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  program  manager 
may  assign  a  duty  period  to  a  flight 
attendant  only  when  the  assignment 
meets  the  applicable  duty  period 
limitations  and  rest  requirements  of  this 
paragraph. 

(1)  Except  as  provided  in  paragraphs 
(a)(4),  (a)(5),  and  (a)(6)  of  this  section, 
no  program  manager  may  assign  a  flight 
attendant  to  a  scheduled  duty  period  of 
more  than  14  hours. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  a  flight  attendant 
scheduled  to  a  duty  period  of  14  horns 
or  less  as  provided  imder  paragraph 
(a)(1)  of  this  section  must  be  given  a 
scheduled  rest  period  of  at  least  9 
consecutive  hours.  This  rest  period 
must  occur  between  the  completion  of 
the  scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(3)  The  rest  period  required  imder 
paragraph  (a)(2)  of  this  sectiDn  may  be 


scheduled  oj  reduced  to  8  consecutive 
hours  if  the  flight  attendant  is  provided 
a  subsequent  rest  period  of  at  least  ID 
consecutive  pours;  this  subsequent  rest 
period  must  pe  scheduled  to  begin  no 
later  than  24j  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occur  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencenient  of  the  subsequent  duty 
period. 

(4)  A  program  manager  may  assign  a 
flight  attendant  to  a  scheduled  duty 
period  of  more  than  14  hours,  but  no 
more  than  IS  horns,  if  the  program 
manager  haa  assigned  to  the  flight  or 
flights  in  th^t  duty  period  at  least  one 
flight  attend^t  in  addition  to  the 
minimum  fljght  attendant  complement 
required  for  Ithe  flight  or  flights  in  that 
duty  period  ^der  the  program 
manager's  n|anagement  specifications. 

(5)  A  program  manager  may  assign  a 
flight  atten^nt  to  a  scheduled  duty 
period  of  more  than  16  hours,  but  no 
more  than  1^  hours,  if  the  program 
manager  ha^  assigned  to  the  flight  or 


flights  in  that  duty  period  at  least  two 
flight  attendants  in  addition  to  the 
minimum  flight  attendant  complement 
required  for  Uie  flight  or  flights  in  that 
duty  period  under  the  program 
manager's  management  specifications. 

(6)  A  program  manager  may  assign  a 
flight  attendant  to  a  scheduled  duty 
period  of  more  than  18  hours,  but  no 
more  than  20  hours,  if  the  scheduled 
duty  period  includes  one  or  more  flights 
that  land  or  take  off  outside  the  48 
contiguous  states  and  the  District  of 
Columbia,  and  if  the  program  manager 
has  assigned  to  the  flight  or  flights  in 
that  duty  period  at  least  three  flight 
attendants  in  addition  to  the  minimiun 
flight  attendant  complement  required 
for  the  flight  or  flights  in  that  duty 
period  under  the  program  manager's 
management  specifications. 

(7)  Except  as  provided  in  paragraph 
(a)(8)  of  this  section,  a  flight  attendant 
scheduled  to  a  duty  period  of  more  than 
14  horns  but  no  more  than  20  horns,  as 
provided  in  paragraphs  (a)(4),  (a)(5),  and 
(a)(6)  of  this  section,  must  be  given  a 
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schediiled  rest  period  of  at  least  12 
consecutive  hours.  This  rest  period 
must  occur  between  the  completion  of 
the  scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(8)  The  rest  period  required  under 
paragraph  (a)(7)  of  this  section  may  be 
scheduled  or  reduced  to  10  consecutive 
hours  if  the  flight  attendant  is  provided 
a  subsequent  rest  period  of  at  least  14 
consecutive  hours;  this  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occur  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencement  of  the  subsequent  duty 
period. 

(9)  Notwithstanding  paragraphs  (a)(4), 
{a)(5),  and  (a)(6)  of  this  section,  if  a 
progreun  manager  elects  to  reduce  the 
rest  period  to  10  hours  as  authorized  by 
paragraph  (a)(8)  of  this  section,  the 
program  manager  may  not  schedule  a 
flight  attendant  for  a  duty  period  of 
more  than  14  hoiu-s  during  the  24-hour 
period  commencing  after  the  beginning 
of  the  reduced  rest  period. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  program  manager  may 
apply  the  flight  crewmember  flight  time 
and  duty  limitations  and  rest 
requirements  of  this  part  to  flight 
attendants  for  all  operations  conducted 
under  this  part  provided  that  the 
program  manager  establishes  written 
procediu-es  that — 

(1)  Apply  to  all  flight  attendants  used 
in  the  program  manager's  operation; 

(2)  Include  the  flight  crewmember  rest 
and  duty  requirements  of  §§  91.1057, 
91.1059,  and  91.1061,  as  appropriate  to 
the  operation  being  conducted,  e.'cept 
that  rest  facilities  on  board  the  aircraft 
are  not  required; 

(3)  Include  provisions  to  add  one 
flight  attendant  to  the  minimum  flight 
attendant  complement  for  each  flight 
crewmember  who  is  in  excess  of  the 
minimum  number  required  in  the 
aircraft  type  certificate  data  sheet  and 
who  is  assigned  to  the  aircraft  under  the 
provisions  of  §91.1061;  and 

(4)  Are  approved  by  the  Administrator, 
anddescribed  or  referenced  in  the 
program  manager's  management 
specifications. 

§91.1063    Testing  and  training: 
Applicability  and  tenns  used. 

(a)  Sections  91.1065  through  91.1107: 

(1)  Prescribe  the  tests  and  checks 
required  for  pilots  and  flight  attendant 
crewmembers  and  for  the  approval  of 
check  pilots  in  operations  under  this 
subpart; 

(2)  Prescribe  the  requirements  for 
establishing  and  maintaining  an 


approved  training  program  for 
crewmembers,  check  pilots  and 
instructors,  and  other  operations 
personnel  employed  or  used  by  the 
program  manager  in  program 
operations; 

(3)  Prescribe  the  requirements  for  the 
qualification,  approval  and  use  of 
aircraft  simulators  and  flight  training 
devices  in  the  conduct  of  an  approved 
training  program;  and 

(4)  Permits  training  center  personnel 
authorized  under  part  142  of  this 
chapter  who  meet  the  requirements  of 
§91.1075  to  condiict  training,  testing 
and  checking  under  contract  or  other 
arrangements  to  those  persons  subject  to 
the  requirements  of  this  subpart. 

(b)  If  authorized  by  the  Administrator, 
a  program  manager  may  comply  with 
the  applicable  training  and  testing 
sections  of  subparts  N  and  O  of  part  121 
of  this  chapter  instead  of  §§91.1065 
through  91.1107.  except  for  the 
operating  experience  requirements  of 

§  121.434  of  this  chapter. 

(c)  If  authorized  by  the  Administrator, 
a  program  manager  may  comply  with 
the  applicable  training  and  testing 
sections  of  subparts  G  and  H  of  part  135 
of  this  chapter  instead  of  §§  91.1065 
through  91.1107,  except  for  the 
operating  experience  requirements  of 

^  135.244  of  this  chapter. 

Id)  For  the  purposes  of  this  subpart, 
the  following  terms  and  definitions 
apply: 

(1)  Initial  training.  The  training 
required  for  crewmembers  who  have  not 
qualified  and  served  in  the  same 
capacity  on  an  aircraft. 

(2)  Transition  training.  The  training 
required  for  crewmembers  who  have 
qualified  and  served  in  the  same 
capacity  on  another  aircraft. 

(3)  Upgrade  training.  The  training 
required  for  crewmembers  who  have 
qualified  and  served  as  second  in 
command  on  a  particular  aircraft  t3rpe, 
before  they  serve  as  pilot  in  command 
on  that  aircraft. 

(4)  Differences  training.  The  training 
required  for  crewmembers  who  have 
qualified  and  served  on  a  particular  type 
aircraft,  when  the  Administrator  finds 
differences  training  is  necessary  before 

a  crewmember  serves  in  the  same 
capacity  on  a  particular  variation  of  that 
aircraft. 

(5)  Recurrent  training.  The  training 
required  for  crewmembers  to  remain 
adequately  trained  and  currently 
proficient  for  each  aircraft  crewmember 
position,  and  type  of  operation  in  which 
the  crewmember  serves. 

(6)  In  flight.  The  maneuvers, 
procedures,  or  functions  that  will  be 
conducted  in  the  aircraft. 


(7)  Training  center.  An  organization 
governed  by  the  applicable 
requirements  of  part  142  of  this  chapter 
that  conducts  training,  testing,  and 
checking  under  contract  or  oUier 
arrangement  to  program  managers 
subject  to  the  requirements  of  this 
subpart. 

(8)  Requalification  training.  The 
training  required  for  crewmembers 
previously  trained  and  qualified,  but 
who  have  become  unqualified  because 
of  not  having  met  within  the  required 
period  any  of  the  following: 

(i)  Recurrent  crewmember  training 
requirements  of  §  91.1107. 

(ii)  Instrument  proficiency  check 
requirements  of  §  91.1069. 

(iii)  Testing  requirements  of 
§91.1065. 

(iv)  Recurrent  flight  attendant  testing 
requirements  of  §  91.1067. 

§  91 .1065    Initial  and  recurrent  pilot  testing 
requirements. 

(a)  No  program  manager  or  owner  may 
use  a  pilot,  nor  may  any  person  serve  as 
a  pilot,  unless,  since  the  beginning  of 
the  12th  month  before  that  service,  that 
pilot  has  passed  either  a  written  or  oral 
test  (or  a  combination),  given  by  the 
Administrator  or  an  authorized  check 
pilot,  on  that  pilot's  knowledge  in  the 
following  areas — 

(1)  The  appropriate  provisions  of 
parts  61  and  91  of  this  chapter  and  the 
management  specifications  and  the 
operating  manual  of  the  program 
manager; 

(2)  For  each  type  of  aircraft  to  be 
flown  by  the  pilot,  the  aircraft 
powerpiant,  major  components  and 
systems,  major  appliances,  performance 
and  operating  limitations,  standard  and 
emergency  operating  procedm^s,  and 
the  contents  of  the  accepted  operating 
manual  or  eauivalent,  as  applicable; 

(3)  For  each  type  of  aircraft  to  be 
flown  by  the  pilot,  the  method  of 
determining  compliance  with  weight 
and  balance  limitations  for  takeoff,  • 
landing  and  en  route  operations; 

(4)  Navigation  and  use  of  air 
navigation  aids  appropriate  to  the 
operation  or  pilot  authorization, 
including,  when  applicable,  instrument 
approach  facilities  and  procedm^s; 

15)  Air  traffic  control  procedures, 
including  IFR  procedures  when 
appUcable; 

(6)  Meteorology  in  general,  including 
the  principles  of  frontal  systems,  icing, 
fog,  thunderstorms,  and  windshear,  and, 
if  appropriate  for  the  operation  of  the 
prora-am  manager,  high  altitude  weather; 

(7)  Procedures  for — 

(i)  Recognizing  and  avoiding  severe 
weather  situations; 

(ii)  Escaping  from  severe  weather 
situations,  in  case  of  inadvertent 
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encounters,  including  low-altitude 
windshear  (except  that  rotorcraft  aircraft 
pilots  are  not  required  to  be  tested  on 
escaping  from  low-altitude  windshear); 
and 

(iii)  Operating  in  or  near 
thunderstorms  (including  best 
penetration  altitudes),  turbulent  air 
(including  clear  air  turbulence),  icing, 
hail,  and  other  potentially  hazardous 
meteorological  conditions;  and 

(8)  New  equipment,  procedures,  or 
techniques,  as  appropriate. 

(b)  No  program  manager  or  owner 
may  use  a  pilot,  nor  may  any  person 
serve  as  a  pilot,  in  any  aircraft  unless, 
since  the  beginning  of  the  12th  month 
before  that  service,  that  pilot  has  passed 
a  competency  check  given  by  the 
Administrator  or  an  authorized  check 
pilot  in  that  class  of  aircraft,  if  single- 
engine  aircraft  other  than  turbojet,  or 
that  type  of  aircraft,  if  rotorcraft, 
multiengine  aircraft,  or  turbojet 
airplane,  to  determine  the  pilot's 
competence  in  practical  skills  and 
techniques  in  that  aircraft  or  class  of 
aircraft.  The  extent  of  the  competency 
check  will  be  determined  by  the 
Administrator  or  authorized  check  pilot 
conducting  the  competency  check.  The 
competency  check  may  include  any  of 
the  maneuvers  and  procedures  ciurently 
required  for  the  original  issuance  of  the 
particular  pilot  certificate  required  for 
the  operations  authorized  and 
appropriate  to  the  category,  class  and 
type  of  aircraft  involved.  For  the 
piirposes  of  this  paragraph,  type,  as  to 
an  airplane,  means  any  one  of  a  group 
of  airplanes  determined  by  the 
Administrator  to  have  a  similar  means 
of  propulsion,  the  same  manufactxner, 
and  no  significantly  different  handling 
or  flight  characteristics.  For  the 
purposes  of  this  paragraph,  type,  as  to 

a  rotorcraft,  means  a  basic  make  and 
model. 

(c)  The  instrument  proficiency  check 
required  by  §91.1069  may  be 
substituted  for  the  competency  check 
required  by  this  section  for  the  type  of 
aircraft  used  in  the  check. 

(d)  For  the  purpose  of  this  subpart, 
competent  performance  of  a  procedure 
or  maneuver  by  a  person  to  be  used  as 
a  pilot  requires  that  the  pilot  be  the 
obvious  master  of  the  aircraft,  with  the 
successful  outcome  of  the  maneuver 
never  in  doubt. 

(e)  The  Administrator  or  authorized 
check  pilot  certifies  the  competency  of 
each  pilot  who  passes  the  knowledge  or 
flight  check  in  the  program  manager's 
pilot  records. 

(f)  All  or  portions  of  a  required 
competency  check  may  be  given  in  an 
aircraft  simulator  or  other  appropriate 


training  devipe,  if  approved  by  the 
Administrate^. 

§  91 .1 067    Initial  and  recurrent  flight 
attendant  cr*«|rinember  testing 
requirements. 

No  prograi  i  manager  or  owner  may 
use  a  flight  a  tendant  crewmember,  nor 
may  any  per!  on  serve  as  a  flight 
attendant  ere  wmember  unless,  since  the 
beginning  of  the  12th  month  before  that 
service,  the  j  rogram  manager  has 
determined  I  y  appropriate  initial  and 
recurrent  tes  ing  Aat  the  person  is 
knowledgeat  le  and  competent  in  the 
following  ar<  as  as  appropriate  to 
assigned  dut  es  and  responsibilities — 

(a)  Author  ty  of  the  pilot  in  command; 

(b)  Passenj  er  handling,  including 
procedures  ti »  be  followed  in  handling 
deranged  pel  sons  or  other  persons 
whose  condi  ct  might  jeopardize  safety; 

(c)  Crewm  tmber  assigimients, 
functions,  an  d  responsibilities  during 
ditching  and  evacuation  of  persons  who 
may  need  thi  t  assistance  of  another 
person  to  mc  ve  expeditiously  to  an  exit 
in  an  emerge  ncy; 

(d)  Briefin  ;  of  passengers; 

(e)  Locatia  i  and  operation  of  portable 
fire  extinguii  hers  and  other  items  of 
emergency  e  }uipment; 

(f)  Proper  i  ise  of  cabin  equipment  and 
controls; 

(g)  Locatioti  and  operation  of 
passenger  o)<ygen  equipment; 

(h)  Location  and  operation  of  all 
normal  and  Emergency  exits,  including 
evacuation  slides  and  escape  ropes;  and 

(i)  Seatingjof  persons  who  may  need 
assistance  oJ  another  person  to  move 
rapidly  to  an  exit  in  an  emergency  as 
prescribed  by  the  program  manager's 
operations  niaiiual. 

§91.1069    Ft  ght  crew:  instrument 
proficiency  cl  leck  requirements. 

(a)  No  pro  jram  manager  or  owmer  may 
use  a  pilot,  i  or  may  any  person  serve, 
as  a  pilot  in  command  of  an  aircraft 
under  IFR  ui  iless,  since  the  beginning  of 
the  6th  mon  h  before  that  service,  that 
pilot  has  pa!  sed  an  instrument 
proficiency  i  iheck  under  this  section 
administerei  I  by  the  Administrator  or  an 
authorized  (aieck  pilot. 

(b)  No  proEram  manager  or  owner 
may  use  a  p:  lot,  nor  may  any  person 
serve,  as  a  s(  cond  command  pilot  of  an 
aircraft  undi  r  IFR  unless,  since  the 
beginning  o  the  12th  month  before  that 
service,  that  pilot  has  passed  an 
instrument  iroficiency  check  under  this 
section  adm  nistered  by  the 
Administraqir  or  an  authorized  check 
pilot. 

(c)  No  pil4t  may  use  any  type  of 
precision  in  strument  approach 
procedure  u  ader  IFR  unless,  since  the 


beginning  of  the  6th  month  before  that 
use,  the  pilot  satisfactorily 
demonstrated  that  type  of  approach 
procedure.  No  pilot  may  use  any  type  of 
nonprecision  approach  procedure  under 
IFR  unless,  since  the  beginning  of  the 
6th  month  before  that  use,  the  pilot  has 
satisfactorily  demonstrated  either  that 
type  of  approach  procedure  or  any  other- 
two  different  types  of  nonprecision 
approach  procedines.  The  instrument 
approach  procedure  or  procedures  must 
include  at  least  one  straight-in 
approach,  one  circling  approach,  and 
one  missed  approach.  Each  type  of 
approach  procedure  demonstrated  must 
be  conducted  to  published  minimums 
for  that  procedure. 

(d)  The  instrument  proficiency  checks 
required  by  paragraphs  (a)  and  (b)  of 
this  section  consists  of  either  an  oral  or 
written  equipment  test  (or  a 
combination)  and  a  flight  check  under 
simulated  or  actual  IFR  conditions.  The 
equipment  test  includes  questions  on 
emergency  procedines,  engine 
operation,  fuel  and  lubrication  systems, 
power  settings,  stall  speeds,  best  engine- 
out  speed,  propeller  and  supercharger 
operations,  and  hydraulic,  mechanical, 
and  electrical  systems,  as  appropriate. 
The  flight  check  includes  navigation  by 
instruments,  recovery  from  simulated 
emergencies,  and  standard  instnunent 
approaches  involving  navigational 
facilities  which  that  pilot  is  to  be  ^ 
authorized  to  use. 

(e)  Each  pilot  taking  the  instrument 
proficiency  check  must  show  that 
standard  of  competence  required  by 

§  91.1065(d). 

(1)  The  instrument  proficiency  check 
must— 

(i)  For  a  pilot  in  command  of  an 
aircraft  requiring  that  the  PIC  hold  an 
airline  transport  pilot  certificate, 
include  the  procedures  and  maneuvers 
for  an  airline  transport  pilot  certificate 
in  the  particular  type  of  aircraft,  if 
appropriate;  and 

(ii)  For  a  pilot  in  command  of  a 
rotorcraft  or  a  second  in  command  of 
any  aircraft  requiring  that  the  SIC  hold 
a  commercial  pilot  certificate  include 
the  procedines  and  memeuvers  for  a 
commercial  pilot  certificate  with  an 
instrument  rating  and,  if  required,  ior 
the  appropriate  type  rating. 

(2)  The  instrument  proficiency  check 
must  be  given  by  an  authorized  check 
pilot  or  by  the  Administrator. 

(f)  If  the  pilot  is  assigned  to  pilot  only 
one  type  of  aircraft,  that  pilot  must  take 
the  instrument  proficiency  check 
required  by  paragraph  (a)  of  this  section 
in  that  type  of  aircraft. 

(g)  If  tne  pilot  in  command  is  assigned 
to  pilot  more  than  one  type  of  aircraft, 
that  pilot  must  take  the  instrument 
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proficiency  check  required  by  paragraph 
(a)  of  this  section  in  each  type  of  aircraft 
to  which  that  pilot  is  assigned,  in 
rotation,  but  not  more  than  one  flight 
check  during  each  period  described  in 
paragraph  (a)  of  this  section. 

(h)  If  the  pilot  in  command  is 
assigned  to  pilot  both  single-engine  and 
multiengine  aircraft,  that  pilot  must 
initially  take  the  instrument  proficiency 
check  required  by  paragraph  (a)  of  this 
section  in  a  multiengine  aircraft,  and 
each  succeeding  check  alternately  in 
single-engine  and  multiengine  aircraft, 
but  not  more  than  one  flight  check 
during  each  period  described  in 
paragraph  (a)  of  this  section. 

(i)  All  or  portions  of  a  required  flight 
check  may  be  given  in  an  aircraft 
simulator  or  other  appropriate  training 
device,  if  approved  by  the 
Adniinistrator. 

§  91 . 1 071    Crewmember:  Tests  and  checks, 
grace  provisions,  training  to  accepted 
standards. 

(a)  If  a  crewmember  who  is  required 
to  take  a  test  or  a  flight  check  under  this 
subpart,  completes  the  test  or  flight 
check  in  the  month  before  or  after  the 
month  in  which  it  is  required,  that 
crewmember  is  considered  to  have 
completed  the  test  or  check  in  the 
month  in  which  it  is  required. 

(b)  If  a  pilot  being  checked  under  this 
subpart  fails  any  of  the  required 
maneuvers,  the  person  giving  the  check 
may  give  additional  training  to  the  pilot 
during  the  course  of  the  check.  In 
addition  to  repeating  the  maneuvers 
failed,  the  person  giving  the  check  may 
require  the  pilot  being  checked  to  repeat 
any  other  maneuvers  that  are  necessary  ' 
to  determine  the  pilot's  proficiency.  If 
the  pilot  being  checked  is  imable  to 
demonstrate  satisfactory  performance  to 
the  person  conducting  the  check,  the 
program  manager  may  not  use  the  pilot, 
nor  may  the  pilot  serve,  as  a  flight 
crewmember  in  operations  under  this 
subpart  until  the  pilot  has  satisfactorily 
completed  the  check.  If  a  pilot  who 
demonstrates  misatisfactory 
performance  is  employed  as  a  pilot  for 

a  certificate  holder  operating  under  part 
121, 125,  or  135  of  this  chapter,  he  or 
she  must  notify  that  certificate  holder  of 
the  unsatisfactory  performance. 

§91.1073    Training  program:  General. 

(a)  Each  program  manager  must  have 
a  training  program  and  must: 

(1)  Establish,  obtain  the  appropriate 
initial  and  final  approval  of,  and 
provide  a  training  program  that  meets 
this  subpart  and  that  ensines  that  each 
crewmember,  including  each  flight 
attendant  if  the  program  manager  uses  a 
flight  attendant  crewmember,  flight 


instructor,  check  pilot,  and  each  person 
assigned  duties  for  the  carriage  and 
hcmdling  of  hazardous  materials  (as 
defined  in  49  CFR  171.8)  is  adequately 
trained  to  perform  these  assigned  duties. 

(2)  Provide  adequate  ground  and 
flight  training  facilities  and  properly 
qualified  ground  instructors  for  the 
training  required  by  this  subpart. 

(3)  Provide  and  keep  current  for  each 
aircraft  type  used  and,  if  applicable,  the 
particular  variations  within  the  aircraft 
type,  appropriate  training  material, 
examinations,  forms,  instructions,  and 
procedures  for  use  in  conducting  the 
tredning  and  checks  required  by  this 
subpart. 

(4)  Provide  enough  flight  instructors, 
check  pilots,  and  simulator  instructors 
to  conduct  required  flight  training  and 
flight  checks,  and  simulator  training 
courses  allowed  under  this  subpart. 

(b)  Whenever  a  crewmember  whnis 
required  to  take  recurrent  training  under 
this  subpart  completes  the  training  in 
the  month  before,  or  the  month  after,  the 
month  in  which  that  training  is 
required,  the  crewmember  is  considered 
to  have  completed  it  in  the  month  in 
which  it  was  required. 

(c)  Each  instructor,  supervisor,  or 
check  pilot  who  is  responsible  for  a 
particular  ground  training  subject, 
segment  of  flight  training,  coinse  of 
training,  flight  check,  or  competence 
check  under  this  subpart  must  certify  as 
to  the  proficiency  and  knowledge  of  the 
crewmember,  flight  instructor,  or  check 
pilot  concerned  upon  completion  of  that 
training  or  check.  That  certification 
must  be  made  a  part  of  the 
crewmember's  record.  When  the 
certification  required  by  this  paragraph 
is  made  by  an  entry  in  a  computerized 
recordkeeping  system,  the  certifying 
instructor,  supervisor,  or  check  pilot, 
must  be  identified  with  that  entry. 
However,  the  signature  of  the  certifying 
instructor,  supervisor,  or  check  pilot  is 
not  required  for  computerized  entries. 

(d)  Training  subjects  that  apply  to 
more  than  one  aircraft  or  crewmember 
position  and  that  have  been 
satisfactorily  completed  during  previous 
training  while  employed  by  the  program 
manager  for  another  aircraft  or  another 
crewmember  position,  need  not  be 
repeated  during  subsequent  training 
other  than  recturent  training. 

(e)  Aircraft  simulators  and  other    " 
training  devices  may  be  used  in  the 
program  manager's  training  program  if 
approved  by  the  Administrator. 

Cf)  Each  program  manager  is 
responsible  for  establishing  safe  and 
efficient  crew  management  practices  for 
all  phases  of  flight  in  program 
operations  including  crew  resoiut:e 
management  training  for  all 


crewmembers  used  in  program 
operations. 

(g)  If  an  aircraft  simulator  has  been 
approved  by  the  Administrator  for  use 
in  the  program  manager's  training 
program,  the  program  manager-must 
ensure  that  each  pilot  annually 
completes  at  least  one  flight  training 
session  in  an  approved  simulator  for  at 
least  one  program  aircraft.  The  training 
session  may  be  the  flight  training 
poEtion  of  any  of  the  pilot  training  or 
check  requirements  of  this  subpart, 
including  the  initial,  transition, 
upgrade,  requalification,  differences,  or 
recurrent  training,  or  the 
accomplishment  of  a  competency  check 
or  instrument  proficiency  check.  If  there 
is  no  approved  simulator  for  that  aircraft 
type  in  operation,  then  all  flight  training 
and  checking  must  be  accomplished  in 
the  aircraft. 

S  91 .1 075    Training  program:  Special  rules. 
Other  Uian  the  program  manager,  only 
the  following  are  eligible  under  this 
subpart  to  conduct  training,  testing,  and 
checking  under  contract  or  other 
arrangement  to  those  persons  subject  to 
the  requirements  of  this  subpart. 

(a)  Another  program  manager 
operating  under  this  subpart: 

(b)  A  training  center  certificated 
under  part  142  of  this  chapter  to 
conduct  training,  testing,  and  checking 
required  by  this  subpart  if  the  training 
center — 

(1)  Holds  applicable  training 
specifications  issued  under  part  142  of 
this  chapter; 

(2)  Has  facilities,  training  equipment, 
and  coiu^eware  meeting  the  applicable 
requirements  of  part  142  of  this  chapter; 

(3)  Has  approved  curriculiuns, 
ciuriculum  segments,  and  portions  of 
curriculiun  segments  applicable  for  use 
in  training  courses  required  by  this 
subpart;  and 

(4)  Has  sufficient  instructors  and 
check  pilots  qualified  under  the 
applicable  requirements  of  §§  91 .  1089 
through  91.1095  to  conduct  training, 
testing,  and  checking  to  persons  subject 
to  the  requirements  of  this  subpart. 

(c)  A  part  119  certificate  holder 
operating  under  part  121  or  part  135  of 
this  chapter. 

(d)  As  authorized  by  the 
Administrator,  a  training  center  that  is 
not  certificated  under  part  142  of  this 
chapter. 

§  91 .1 077    Training  program  and  ravision: 
Initial  and  final  approval. 

(a)  To  obtain  initial  and  final  approval 
of  a  training  program,  or  a  revision  to  an 
approved  training  program,  each 
program  manager  must  submit  to  the 
Administrator — 
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(1)  An  outline  of  the  proposed  or 
revised  curriculum,  that  provides 
enough  information  for  a  preliminary 
evaluation  of  the  proposed  training 
program  or  revision;  and 

(2)  Additional  relevant  information 
that  may  be  requested  by  the 
Administrator. 

(b)  If  the  proposed  training  program  or 
revision  complies  with  this  subpart,  the 
Administrator  grants  initial  approval  in 
writing  after  which  the  program 
manager  may  conduct  the  training 
imder  that  program.  The  Administrator 
then  evaluates  the  effectiveness  of  the 
training  program  and  advises  the 
program  manager  of  deficiencies,  if  any, 
that  must  be  corrected. 

(c)  The  Administrator  grants  final 
approval  of  the  proposed  training 
program  or  revision  if  the  program 
manager  shows  that  the  training 
conducted  under  the  initial  approval  in 
paragraph  (b)  of  this  section  ensures  that 
each  person  who  successfully  completes 
the  training  is  adequately  trained  to 
perform  that  person's  assigned  duties. 

(d)  Whenever  the  Administrator  finds 
that  revisions  are  necessary  for  the 
continued  adequacy  of  a  training 
program  that  has  been  granted  final 
approval,  the  program  manager  must, 
after  notification  by  the  Administrator, 
make  any  changes  in  the  program  that 
are  found  necessary  by  the 
Administrator.  Within  30  days  after  the 
program  manager  receives  the  notice,  it 
may  file  a  petition  to  reconsider  the 
notice  with  the  Administrator.  The 
filing  of  a  petition  to  reconsider  stays 
the  notice  pending  a  decision  by  the 
Administrator.  However,  if  the 
Administrator  finds  that  there  is  an 
emergency  that  requires  immediate 
action  in  the  interest  of  safety,  the 
Administrator  may,  upon  a  statement  of 
the  reasons,  require  a  change  effective 
without  stay. 

§  91 .1 079    Training  program:  Curriculum. 

(a)  Each  program  manager  must 
prepare  and  keep  current  a  written 
training  program  curriculum  for  each 
type  of  aircraft  for  each  crewmember 
required  for  that  type  aircraft.  The 
curriculiun  must  include  ground  and 
flight  training  required  by  this  subpart. 

(d)  Each  training  program  curriculum 
must  include  the  following: 

(1)  A  list  of  principal  groimd  training 
subjects,  including  emergency  training 
subjects,  that  are  provided. 

(2)  A  list  of  all  the  training  devices, 
mock-ups,  systems  trainers,  procedures 
trainers,  or  other  training  aids  that  the 
program  manager  will  use. 

(3)  Detailed  descriptions  or  pictorial 
displays  of  the  approved  normal, 
abnormal,  and  emergency  maneuvers. 


procediu-es  md  functions  that  will  be 
performed  during  each  flight  training 
phase  or  fli(  ht  check,  indicating  those 
maneuvers,  procediues  and  functions 
that  are  to  b  3  performed  during  the 
inflight  porl  ions  of  flight  training  and 
flight  check  >. 

§91.1081    Cfewmember  training 
requirement^. 

(a)  Each  program  manager  must 
include  in  i|s  training  program  the 
following  ii^tial  and  transition  ground 
training  as  i  ppropriate  to  the  particular 
assignment  af  the  crewmember: 

(1)  Basic  indoctrination  ground 
training  for  tiewly  hired  crewmembers 
including  ii  struction  in  at  least  the— 

(i)  Duties  uid  responsibilities  of 
crewmembc  rs  as  applicable; 

(ii)  Appro  priate  provisions  of  this 
chapter; 

(iii)  Contt  nts  of  the  program 
manager's  management  specifications 
(not  required  for  flight  attendants);  and 

(iv)  Appropriate  portions  of  the 
program  manager's  operating  manual. 

(2)  The  initial  and  transition  groimd 
training  in  4§  91.1101  and  91.1105,  as 
applicable.  1 

(3)  Emergency  training  in  §91.1083. 

(b)  Each  training  program  must 
provide  the  initial  and  transition  flight 
training  in  §91.1103,  as  applicable. 

(c)  Each  tiaining  program  must 
provide  recirrent  ground  and  flight 
training  as  orovided  in  §  91.1107. 

(d)  Upgrafie  training  in  §§91.1101 
and  91.1103J  for  a  particular  type  aircraft 
may  be  incliided  in  the  training  program 
for  crewmeipbers  who  have  qualified 
and  served  )  is  second  in  command  on 
that  aircraft 

(e)  In  add  tion  to  initial,  transition, 
upgrade  an<  recurrent  training,  each 
training  pro  ^am  must  provide  ground 
and  flight  tr  lining,  instruction,  and 
practice  nee  essary  to  ensure  that  each 
crewmemb€  r — 

(1)  Remai  is  adequately  trained  and 
currently  pi  aficient  for  each  aircraft, 
crewmembe  r  position,  and  type  of 
operation  in  which  the  crewmember 
serves;  and 

(2)  Qualif  es  in  new  equipment, 
facilities,  procedures,  and  techniques, 
including  modifications  to  aircraft. 

§  91 .1 083    Crewmember  emergency 
training. 

(a)  Each  training  program  must 
provide  emergency  training  under  this 
section  for « ach  aircraft  type,  model, 
and  configu  ration,  each  crewmember, 
and  each  kii  id  of  operation  conducted, 
as  approprii  ite  for  each  crewmember 
and  the  pro  ;ram  manager. 

(b)  Emerg  sncy  training  must  provide 
the  followii  g: 


(1)  Instruction  in  emergency 
assignments  and  procediues,  including 
coordination  among  crewmembers. 

(2)  Individual  instruction  in  the 
location,  function,  and  operation  of 
emergency  equipment  including — 

(i)  Equipment  used  in  ditching  and 
evacuation; 

(ii)  First  aid  equipment  and  its  proper 
use;  and 

(iii)  Portable  fire  extinguishers,  with 
emphasis  on  the  type  qf  extinguisher  to 
be  used  on  different  classes  of  fires, 

(3)  Instruction  in  the  handling  of' 
emergency  situations  including — 

(i)  Rapid  decompression; 

(ii)  Fire  in  flight  or  on  the  surface  and 
smoke  control  procedures  with 
emphasis  on  electrical  equipment  and 
related  circuit  breakers  found  in  cabin 
areas; 

(iii)  Ditching  and  evacuation; 

(iv)  Illness,  injury,  or  other  abnormal 
situations  involving  passengers  or 
crewmembers;  and 

(v)  Hijacking  and  other  unusual 
situations. 

(4)  Review  and  discussion  of  previous 
aircraft  accidents  and  incidents 
involving  actual  emergency  situations. 

(c)  Each  crewmember  must  perform  at 
least  the  following  emergency  drills, 
using  the  proper  emergency  equipment 
and  procedures,  unless  the 
Administrator  finds  that,  for  a  particular 
drill,  the  crewmember  can  be 
adequately  trained  by  demonstration: 

(1)  Ditching,  if  applicable. 

(2)  Emergency  evacuation. 

(3)  Fire  extinguishing  and  smoke 
control. 

(4)  Operation  and  use  of  emergency 
exits,  including  deployment  and  use  of 
evacuation  slides,  if  applicable. 

(5)  Use  of  crew  and  passenger  oxygen. 

(6)  Removal  of  life  rafts  from  the 
aircraft,  inflation  of  the  life  rafts,  use  of 
lifelines,  and  boarding  of  passengers 
and  crew,  if  applicable. 

(7)  Donning  and  inflation  of  life  vests 
and  the  use  of  other  individual  flotation 
devices,  if  applicable. 

(d)  Crewmembers  who  serve  in 
operations  above  25,000  feet  must 
receive  instruction  in  the  following: 

(1)  Respiration. 

(2)  Hypoxia. 

(3)  Duration  of  consciousness  without 
supplemental  oxygen  at  altitude. 

(4)  Gas  expansion. 

(5)  Gas  bubble  formation. 

(6)  Physical  phenomena  and  incidents 
of  decompression. 

§  91 .1 085    Hazardous  materials  recognition 
training. 

No  program  manager  may  use  any 
person  to  perform,  and  no  person  may  . 
perform,  any  assigned  duties  and 


Federal  Register /Vol.  68.  No.  180 /Wednesday,  September  17.  2003 /Rules  and  Regulations     54577 


responsibilities  for  the  handling  or 
carriage  of  hazardous  materials  (as 
defined  in  49  CFR  171.8),  unless  that 
person  has  received  training  in  the 
recognition  of  hazardous  materials. 

§  91 .1 087    Approval  of  aircraft  simulators 
and  other  training  devices. 

(a)  Training  courses  using  aircraft 
simulators  and  other  training  devices 
may  be  included  in  the  program 
manager's  training  program  if  approved 
by  the  Administrator. 

(b)  Each  aircraft  simulator  and  other 
training  device  that  is  used  in  a  training 
course  or  in  checks  required  imder  this 
subpart  must  meet  the  following 
requirements: 

(1)  It  must  be  specifically  approved 
for — 

(i)  The  program  manager;  and 
(ii)  The  particular  maneuver, 

procediue,  or  crewmember  function 

involved. 

(2)  It  must  maintain  the  performance, 
functional,  and  other  characteristics  that 
are  required  for  approval. 

(3)  Additionally,  for  aircraft 
simulators,  it  must  be — 

(i)  Approved  for  the  type  aircraft  and, 
if  applicable,  the  particular  variation 
within  type  for  which  the  training  or 
check  is  being  conducted;  and 

(ii)  Modified  to  conform  with  any 
modification  to  the  aircraft  being 
simulated  that  changes  the  performance, 
functional,  or  other  characteristics 
required  for  approval. 

(c)  A  particular  aircraft  simulator  or 
other  training  device  may  be  used  by 
more  than  one  program  manager. 

(d)  In  granting  initial  and  final 
approval  of  training  programs  or 
revisions  to  them,  the  Administrator 
considers  the  training  devices,  methods, 
and  procedures  listed  in  the  program 
manager's  curriculum  under  §  91.1079. 

§91.1089    Qualifications:  Check  pilots 
(aircraft)  and  check  pilots  (simulator). 

(a)  For  the  purposes  of  this  section 
and  §91.1093: 

(1)  A  check  pilot  (aircraft)  is  a  person 
who  is  qualified  to  conduct  flight 
checks  in  an  aircraft,  in  a  flight 
simulator,  or  in  a  flight  training  device 
for  a  particular  type  aircraft. 

(2)  A  check  pilot  (simulator)  is  a 
person  who  is  qualified  to  conduct 
flight  checks,  but  only  in  a  flight 
simulator,  in  a  flight  training  device,  or 
both,  for  a  particular  type  aircraft. 

(3)  Check  pilots  (aircraft)  and  check- 
pilots  (simulator)  are  those  check  pilots 
who  perform  the  functions  described  in 
§  91.1073(a)(4)  and  (c). 

(b)  No  program  manager  may  use  a 
person,  nor  may  any  person  serve  as  a 
check  pilot  (aircraft)  in  a  training 


program  established  under  this  subpart 
unless,  with  respect  to  the  aircraft  type 
involved,  that  person — 

(1)  Holds  the  pilot  certificates  and 
ratings  required  to  serve  as  a  pilot  in 
command  in  operations  under  this 
subpart; 

(2)  Has  satisfactorily  completed  the 
training  phases  for  the  aircraft, 
including  recurrent  training,  that  are 
required  to  serve  as  a  pilot  in  command 
in  operations  under  this  subpart; 

(3)  Has  satisfactorily  completed  the 
proficiency  or  competency  checks  that 
are  required  to  serve  as  a  pilot  in 
command  in  operations  under  this 
subpart; 

(4)  Has  satisfactorily  completed  the 
applicable  training  requirements  of 
§91.1093; 

(5)  Holds  at  least  a  Class  III  medical 
certificate  unless  serving  as  a  required 
crewmember,  in  which  case  holds  a 
Class  I  or  Class  II  medical  certificate  as 
appropriate;  and 

(6)  Has  been  approved  by  the 
Administrator  for  the  check  pilot  duties 
involved. 

(c)  No  program  manager  may  use  a 
person,  nor  may  any  person  serve  as  a 
check  pilot  (simulator)  in  a  training 
program  established  under  this  subpart 
unless,  with  respect  to  the  aircraft  type 
involved,  that  person  meets  the 
provisions  of  paragraph  (b)  of  this  - 
section,  or — 

(1)  Holds  the  applicable  pilot 
certificates  and  ratings,  except  medical 
certificate,  required  to  serve  as  a  pilot  in 
command  in  operations  imder  this 
subpart; 

(2)  Has  satisfactorily  completed  the 
appropriate  training  phases  for  the 
aircraft,  including  recurrent  training, 
that  are  required  to  serve  as  a  pilot  in 
command  in  operations  under  this 
subpart; 

(3)  Has  satisfactorily  completed  the 
appropriate  proficiency  or  competency 
checks  that  are  required  to  serve  as  a 
pilot  in  command  in  operations  under 
this  subpart; 

(4)  Has  satisfactorily  completed  the 
applicable  training  requirements  of 
§91.1093;  and 

(5)  Has  been  approved  by  the 
Administrator  for  the  check  pilot 
(simulator)  duties  involved. 

(d)  Completion  of  the  requirements  in 
paragraphs  (b)(2).  (3),  and  (4)  or  (c)(2), 
(3),  and  (4)  of  this  section,  as  applicable, 
must  be  entered  in  the  individual's 
training  record  maintained  by  the 
program  manager. 

(e)  A  check  pilot  who  does  not  hold 
em  appropriate  medical  certificate  may 
function  as  a  check  pilot  (simulator),  but 
may  not  serve  as  a  flightcrew  member  in 
operations  under  this  subpart. 


(f)  A  check  pilot  (simulator)  must 
accomplish  the  following — 

(1)  Fly  at  least  two  flight  segments  as 
a  required  crewmember  for  the  type, 
class,  or  category  aircraft  involved 
within  the  12-month  period  preceding 
the  performance  of  any  check  pilot  duty 
in  a  flight  simulator;  or 

(2)  Before  performing  any  check  pilot 
duty  in  a  flight  simulator,  satisfactorily  " 
complete  an  approved  line-observation 
program  within  the  period  prescribed  by 
that  program. 

(g)  The  flight  segments  or  line- 
observation  program  required  in 
paragraph  (f)  of  this  section  are 
considered  to  be  completed  in  the 
month  required  if  completed  in  the 
month  before  or  the  month  after  the 
month  in  which  they  are  due. 

§  91 .1 091    Qualifications:  Flight  instructors 
(aircraft)  and  flight  instructors  (simulator). 

(a)  For  the  purposes  of  this  section 
and  §91.1095: 

(1)  A  flight  instructor  (aircraft)  is  a 
person  who  is  qualified  to  instruct  in  an 
aircraft,  in  a  flight  simulator,  or  in  a 
flight  training  device  for  a  particular 
type,  class,  or  category  aircraft. 

(2)  A  flight  instructor  (simulator)  is  a 
person  who  is  qualified  to  instruct  in  a 
flight  simulator,  in  a  flight  training 
device,  or  in  both,  for  a  particular  type, 
class,  or  category  aircraft. 

13)  Flight  instructors  (aircraft)  and 
flight  instructors  (simulator)  are  those 
instructors  who  perform  the  functions 
described  in  §  91.1073(a)(4)  and  (c). 

(b)  No  program  manager  may  use  a 
person*  nor  may  any  person  serve  as  a 
flight  instructor  (aircraft)  in  a  training 
program  established  under  this  subpart 
unless,  with  respect  to  the  type,  class, 
or  category  aircraft  involved,  that 
person — 

(1)  Holds  the  pilot  certificates  and 
ratings  required  to  serve  as  a  pilot  in 
command  in  operations  under  this 
subpart  or  part  121  or  135  of  this 
chapter; 

(2)  Has  satisfactorily  completed  the^ 
training  phases  for  the  aircraft, 
including  recurrent  training,  that  are 
required  to  serve  as  a  pilot  in  command 
in  operations  under  this  subpart; 

(3)  Has  satisfactorily  completed  the 
proficiency  or  competency  checks  that 
are  required  to  serve  as  a  pilot  in     * 
command  in  operations  under  this 
subpart; 

(4)  Has  satisfactOTily  completed  the 
applicable  training  requirements  of 
§91.1095;  and 

(5)  Holds  at  least  a  Class  III  medical 
certificate. 

(c)  No  program  manager  may  use  a 
person,  nor  may  any  person  serve  as  a- 
flight  instructor  (simulator)  in  a  training 
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program  established  under  this  subpart, 
unless,  with  respect  to  the  type,  class, 
or  category  aircraft  involved,  that  person 
meets  the  provisions  of  paragraph  (b)  of 
this  section,  or — 

(1)  Holds  the  pilot  certificates  and 
ratings,  except  medical  certificate, 
required  to  serve  as  a  pilot  in  command 
in  operations  under  this  subpart  or  part 
121  or  135  of  this  chapter; 

(2)  Has  satisfactorily  completed  the 
appropriate  training  phases  for  the 
aircraft,  including  recurrent  training, 
that  are  required  to  serve  as  a  pilot  in 
command  in  operations  under  this 
subpart; 

(3)  Has  satisfactorily  completed  the 
appropriate  proficiency  or  competency 
checks  that  are  required  to  serve  as  a 
pilot  in  command  in  operations  under 
this  subpart;  and 

(4)  Has  satisfactorily  completed  the 
applicable  training  requirements  of 
§91.1095. 

(d)  Completion  of  the  requirements  in 
paragraphs  (b)(2),  (3),  and  (4)  or  (c)(2). 
(3),  and  (4)  of  this  section,  as  applicable, 
must  be  entered  in  the  individual's 
training  record  maintained  by  the 
program  manager. 

(e)  A  pilot  who  does  not  hold  a 
medical  certificate  may  function  as  a 
flight  instructor  in  an  aircraft  if 
functioning  as  a  non-required 
crewmember,  but  may  not  serve  as  a 
flightcrew  member  in  operations  under 
this  subpart. 

(f)  A  flight  instructor  (simulator)  must 
accomplish  the  following — 

(1)  Fly  at  least  two  flight  segments  as 
a  required  crewmember  for  the  type, 
class,  or  category  aircraft  involved 
within  the  12 -month  period  preceding 
the  performance  of  any  flight  instructor 
duty  in  a  flight  simulator;  or 

(2)  Satisfactorily  complete  an 
approved  line-observation  program 
within  the  period  prescribed  by  that 
program  and  that  must  precede  the 
performance  of  any  check  pilot  duty  in 
a  flight  simulator. 

(gjThe  flight  segments  or  line- 
observation  program  required  in 
paragraph  (f)  of  this  section  are 
considered  completed  in  the  month 
required  if  completed  in  the  month 
before,  or  in  the  month  after,  the  month 
in  which  they  are  due. 

S  91 .1 093    Initial  and  transition  training  and 
checking:  Check  pilots  (aircraft),  check 
pilots  (simulator). 

(a)  No  program  manager  may  use  a 
person  nor  may  any  person  serve  as  a 
check  pilot  unless — 

(1)  That  person  has  satisfactorily 
completed  initial  or  transition  check 
pilot  training;  and 

(2)  Within  the  preceding  24  months, 
that  person  satisfactorily  conducts  a 


proficiency  Or  competency  check  imder 
the  observati  on  of  an  FAA  inspector  or 
an  aircrew  A  ssignated  examiner 
employed  bji  the  program  manager.  The 
observation  (  heck  may  be  accomplished 
in  part  or  in  nil  in  an  aircreift,  in  a  flight 
simulator,  oi  in  a  flight  training  device. 

(b)  The  obi  ;ervation  check  required  by 
paragraph  {a)(2)  of  this  section  is 
considered  ti)  have  been  completed  in 
the  month  renuired  if  completed  in  the 
month  before  or  the  month  after  the 
month  in  wmch  it  is  due. 

(c)  The  iniiial  ground  training  for 
check  pilots  must  include  the  following: 

(1)  Check  pilot  duties,  functions,  and 
responsibilities. 

(2)  The  ap  ilicable  provisions  of  the 
Code  of  Fedf  ral  Regulations  and  the 
program  mai  ager's  policies  and 
procedures. 

(3)  The  ap  )licable  methods, 
procedures,  md  techniques  for 
conducting  t  le  required  checks. 

(4)  Proper  jvaluation  of  student 
performance  including  the  detection 
of— 

(i)  Improp(  ir  and  insufficient  training; 
and 

(ii)  Person  il  characteristics  of  an 
applicant  thi  t  could  adversely  affect   , 
safety. 

(5)  The  coi  rective  action  in  the  case 
of  unsatisfac  ory  checks. 

(6)  The  ap  )roved  methods, 
procedures,  md  limitations  for 
performing  t  le  required  normal, 
abnormal,  ar  d  emergency  procedures  in 
the  aircraft. 

(d)  The  traisitibn  ground  training  for 
a  check  pilot  must  include  the  approved 
methods,  pre  cedures,  and  limitations 
for  performii  ig  the  required  normal, 
abnormal,  an  d  emergency  procedures 
applicable  to  the  aircraft  to  which  the 
check  pilot  i  ;  in  transition. 

(e)  The  ini  ial  and  transition  flight 
training  for  a  check  pilot  (aircraft)  must 
include  the  i  jllowing — 

(1)  The  sai  }ty  measures  for  emergency 
situations  th  it  are  likely  to  develop 
during  a  ch©  :k; 

(2)  The  po  ential  results  of  improper, 
untimely,  or  nonexecution  of  safety 
measures  du  ing  a  check; 

(3)  Trainin  g  and  practice  in 
conducting  f  ight  checks  from  the  left 
and  right  pil  )t  seats  in  the  required 
normal,  abnc  rmal,  and  emergency 
procedures  t )  ensure  competence  to 
conduct  the  )ilot  flight  checks  required 
by  this  subpi  rt;  and 

(4)  The  sal  3ty  measures  to  be  taken 
from  either  f  ilot  seat  for  emergency 
situations  th  it  are  likely  to  develop 
during  checl  ing. 

(f)  The  req  lirements  of  paragraph  (e) 
of  this  sectio  i  may  be  accomplished  in 
full  or  in  par :  in  flight,  in  a  flight 


simulator,  or  in  a  flight  training  device, 
as  appropriate. 

(gj  The  initial  and  transition  flight 
training  for  a  check  pilot  (simulator) 
must  include  the  following: 

(1)  Training  and  practice  in 
conducting  flight  checks  in  the  required 
normal,  abnormal,  and  emergency 
procedures  to  ensure  competence  to 
conduct  the  flight  checks  required  by 
this  subpart.  This  training  and  practice 
must  be  accomplished  in  a  flight 
simulator  or  in  a  flight  training  device. 

(2)  Training  in  the  operation  of  flight 
simulators,  flight  training  devices,  or 
both,  to  ensure  competence  to  conduct 
the  flight  checks  required  by  this 
subpart. 

§  91 .1 095  initial  and  transition  training  and 
checking:  Flight  instructors  (aircraft),  flight 
instructors  (simulator). 

(a)  No  program  manager  may  use  a 
person  nor  may  any  person  serve  as  a 
flight  instructor  unless — 

(1)  That  person  has  satisfactorily 
completed  initial  or  transition  flight 
instructor  training;  and 

(2)  Within  the  preceding  24  months, 
that  person  satisfactorily  conducts 
instruction  under  the  observation  of  an 
FAA  inspector,  a  program  manager 
check  pilot,  or  an  aircrew  designated 
examiner  employed  by  the  program 
manager.  The  observation  check  may  be 
accomplished  in  part  or  in  full  in  an 
aircraft,  in  a  flight  simulator,  or  in  a 
flight  training  device. 

(b)  The  observation  check  required  by 
paragraph  (a)(2)  of  this  section  is 
considered  to  have  been  completed  in 
the  month  required  if  completed  in  the 
month  before,  or  the  month  after,  the 
month  in  which  it  is  due. 

(c)  The  initial  ground  training  for 
flight  instructors  must  include  the 
following: 

(1)  Flight  instructor  duties,  functions, 
and  responsibilities. 

(2)  The  applicable  Code  of  Federal 
Regulations  and  the  program  manager's 
policies  and  procedvues. 

(3)  The  applicable  methods, 
procedures,  and  techniques  for 
conducting  flight  instruction. 

(4)  Proper  evaluation  of  student 
performance  including  the  detection 
of— 

(i)  Improper  and  insufficient  training; 
and 

(ii)  Personal  characteristics  of  an 
applicant  that  could  adversely  affect 
safety. 

(5)  The  corrective  action  in  the  case 
of  unsatisfactory  training  progress. 

(6)  The  approved  methods, 
procedures,  and  limitations  for 
performing  the  required  normal, 
abnormal,  and  emergency  procedures  in 
the  aircraft. 
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(7)  Except  for  holders  of  a  flight 
instructor  certificate — 

(i)  The  fundamental  principles  of  the 
teaching-learning  process; 

(ii)  Teaching  methods  and 
procedures;  and 

(iii)  The  instructor-student 
relationship. 

(d)  The  transition  ground  training  for 
flight  instructors  must  include  the 
approved  methods,  procedures,  and 
limitations  for  performing  the  required 
normal,  abnormal,  and  emergency 
procediues  applicable  to  the  type,  class, 
or  category  aircraft  to  which  the  flight 
instructor  is  in  transition. 

(e)  The  initial  and  transition  flight 
training  for  flight  instructors  (aircraft) 
must  include  the  following — 

(1)  The  safety  measures  for  emergency 
situations  that  are  likely  to  develop 
during  instruction; 

(2)  The  potential  results  of  improper 
or  untimely  safety  measures  during 
instruction; 

(3)  Training  and  practice  from  the  left 
and  right  pilot  seats  in  the  required 
normal,  abnormal,  and  .emergency 
maneuvers  to  ensure  competence  to 
conduct  the  flight  instruction  required 
by  this  subpart;  and 

(4)  The  safety  measures  to  be  taken 
from  either  the  left  or  right  pilot  seat  for 
emergency  situations  that  are  likely  to 
develop  during  instruction. 

(f)  The  requirements  of  paragraph  (e) 
of  this  section  may  be  accomplished  in 
full  or  in  part  in  flight,  in  a  flight 
simulator,  or  in  a  flight  training  device, 
as  appropriate. 

(g)  The  initial  and  transition  flight 
training  for  a  flight  mstructor 
(simulator)  must  include  the  following: 

(1)  Training  and  practice  in  the 
required  normal,  abnormal,  and 
emergency  procedures  to  ensiue 
competence  to  conduct  the  flight 
instruction  required  by  this  subpart. 
These  maneuvers  and  procediues  must 
be  accomplished  in  full  or  in  part  in  a 
flight  simulator  or  in  a  flight  training 
device. 

(2)  Training  in  the  operation  of  flight 
simulators,  flight  training  devices,  or 
both,  to  ensure  competence  to  conduct 
the  flight  instruction  required  by  this 
subpart. 

§91.1097    Pilot  and  flight  attendant 
crewmember  training  programs. 

(a)  Each  prograr  i  manager  must 
establish  and  maii^tain  an  approved 
pilot  training  program,  and  each 
program  manager  who  uses  a  flight 
attendant  crewmember  must  establish 
'and  maintain  an  approved  flight 
attendant  training  program,  that  is 
appropriate  to  the  operations  to  which 
each  pilot  and  flight  attendant  is  to  be 


assigned,  and  will  ensiure  that  they  are 
adequately  trained  to  meet  the 
applicable  knowledge  and  practical 
testing  requirements  of  §§  91.1065 
through  91.1071. 

(b)  Each  program  manager  required  to 
have  a  training  program  by  paragraph  (a) 
of  this  section  must  include  in  that 
program  groimd  and  flight  training 
curriculiuns  for — 

(1)  Initial  training; 

(2)  Transition  training; 

(3)  Upgrade  training; 

(4)  Differences  training; 

(5)  Reciurent  training;  and 

(6)  Requalification  training. 

(c)  Each  program  manager  must 
provide  current  and  appropriate  study 
materials  for  use  by  each  required  pilot 
and  flight  attendant. 

(d)  The  program  manager  must 
furnish  copies  of  the  pilot  and  flight 
attendant  crewmember  training 
program,  and  all  changes  and  additions, 
to  the  assigned  representative  of  the 
Administrator.  If  the  program  manager 
uses  training  facilities  of  other  persons, 
a  copy  of  those  training  programs  or 
appropriate  portions  used  for  those 
facilities  must  also  be  furnished. 
Curricula  that  follow  FAA  published 
curricula  may  be  cited  by  reference  in 
the  copy  of  the  training  program 
furnished  to  the  representative  of  the 
Administrator  and  need  not  be 
furnished  with  the  program. 

§91.1099    Crewmember  initial  and 
recurrent  training  requirements. 

No  program  manager  may  use  a 
person,  nor  may  any  person  serve,  as  a 
crewmember  in  operations  under  this 
subpart  unless  that  crewmember  has 
completed  the  appropriate  initial  or 
recurrent  training  phase  of  the  training 
program  appropriate  to  the  type  of 
operation  in  which  the  crewmember  is 
to  serve  since  the  beginning  of  the  12th 
month  before  that  service. 

§91.1101     Pilots:  Initial,  transition,  and 
upgrade  ground  training. 

Initial,  transition,  and  upgrade  ground 
training  for  pilots  must  include 
instruction  in  at  least  the  following,  as 
applicable  to  their  duties: 

(a)  General  subjects — 

(1)  The  program  manager's  flight 
locating  procedures; 

(2)  Principles  and  methods  for 
determining  weight  and  balance,  and 
runway  limitations  for  takeofl'  and 
landing; 

(3)  Enough  meteorology  to  ensure  a 
practical  knowledge  of  weather 
phenomena,  including  the  principles  of 
frontal  systems,  icing,  fog, 
thunderstorms,  windshear  and,  if 
appropriate,  high  altitude  weather 
situations;  '  . 


(4)  Air  traffic  control  systems, 
procedures,  and  phraseology; 

(5)  Navigation  and  the  use  of 
navigational  aids,  including  instrument 
approach  procedures; 

(6)  Normal  and  emergency 
conunimication  procedures; 

(7)  Visual  cues  before  and  during 
descent  below  Decision  Altitude  or 
MDA;and 

(8)  Other  instructions  necessary  to 
ensure  the  pilot's  competence. 

(b)  For  each  aircraft  type — 

(1)  A  general  description; 

(2)  Performance  characteristics; 

(3)  Engines  and  propellers; 

(4)  Major  components; 

(5)  Major  aircraft  systems  (that  is. 
flight  controls,  electrical,  and 
hydraulic),  other  systems,  as 
appropriate,  principles  of  normal, 
abnormal,  and  emergency  operations, 
appropriate  procedures  and  limitations; 

(6)  Knowledge  and  procedures  for — 
(i)  Recognizing  and  avoiding  severe 

weather  situations; 

(ii)  Escaping  from  severe  weather 
situations,  in  case  of  inadvertent 
encounters,  including  low-altitude 
windshear  (except  that  rotorcraft  pilots 
are  not  required  to  be  trained  in 
escaping  from  low-altitude  windshear); 

(iii)  Operating  in  or  near 
thunderstorms  (including  best 
penetration  altitudes),  turbulent  air 
(including  clear  air  tiubulence),  inflight 
icing,  hail,  and  other  potentially 
hazardous  meteorological  conditions; 
and 

(iv)  Operating  airplanes  during 
ground  icing  conditions,  (that  is,  any 
time  conditions  are  such  that  frost,  ice, 
or  snow  may  reasonably  be  expected  to 
adhere  to  the  aircraft),  if  the  program 
meuiager  expects  to  authorize  takeoffs  in 
ground  icing  conditions,  including: 

(A)  The  use  of  holdover  times  when  ■ 
using  deicing/ anti-icing  fluids; 

(B)  Airplane  deicing/anti-icing 
procedures,  including  inspection  and 
check  procedures  and  responsibilities; 

(C)  Communications; 

(D)  Airplane  surface  contamination 
(that  is,  adherence  of  frost,  ice,  or  snow) 
and  critical  area  identification,  and 
knowledge  of  how  contamination 
adversely  affects  airplane  performance 
and  flight  characteristics; 

(E)  Types  and  characteristics  of 
deicing/anti-icing  fluids,  if  used  by  the 
program  manager; 

(F)  Cold  weather  preflight  inspection 
procediu-es; 

(G)  Techniques  for  recognizing 
contamination  on  the  airplane; 

(7)  Operating  limitations; 

(8)  Fuel  consumption  and  cruise 
control; 

(9)  Flight  planning; 
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(10)  Each  normal  and  emergency 
procedure;  and 

(11)  The  approved  Aircraft  Flight 
Manual  or  equivalent. 

§91.1103    Pilots:  Initial,  transition, 
upgrade,  requalification,  and  differences 
flight  training. 

(a)  Initial,  transition,  upgrade, 
requaliBcation,  and  differences  training 
for  pilots  must  include  flight  and 
practice  in  each  of  the  maneuvers  and 
procedures  contained  in  each  of  the 
ciuriculums  that  are  a  part  of  the 
approved  training  program. 

(b)  The  maneuvers  and  procedures 
required  by  paragraph  (a)  of  this  section 
must  be  performed  in  flight,  except  to 
the  extent  that  certain  maneuvers  and 
procedures  may  be  performed  in  an 
aircraft  simulator,  or  an  appropriate 
training  device,  as  allowed  by  this 
subpart. 

(c)  If  the  program  manager's  approved 
training  program  includes  a  course  of 
training  using  an  aircraft  simulator  or 
other  training  device,  each  pilot  must 
successfully  complete — 

(1)  Training  and  practice  in  the 
simulator  or  training  device,  in  at  least 
the  maneuvers  and  procedures  in  this 
subpart  that  are  capable  of  being    ' 
performed  in  the  aircraft  simulator  or 
training  device;  and 

(2)  A  flight  check  in  the  aircraft  or  a 
check  in  the  simulator  or  training  device 
-to  the  level  of  proficiency  of  a  pilot  in 
command  or  second  in  command,  as 
applicable,  in  at  least  the  maneuvers 
and  procedures  that  are  capable  of  being 
performed  in  an  aircraft  simulator  or 
training  device. 

§  91 .1 1 05    Right  attendants:  Initial  and 
transition  ground  training. 

Initial  and  transition  ground  training 
for  flight  attendants  must  include 
instruction  in  at  least  the  following — 

(a)  General  subjects — 

(1)  The  authority  of  the  pilot  in 
command;  and 

(2)  Passenger  handling,  including 
procedures  to  be  followed  in  handling 
deranged  persons  or  other  persons 
whose  conduct  might  jeopardize  safety. 

(b)  For  each  aircraft  type — 

(1)  A  general  description  of  the 
aircraft  emphasizing  physical 
characteristics  that  may  have  a  bearing 
on  ditching,  evacuation,  and  inflight 
emergency  procedures  and  on  other 
related  duties; 

(2)  The  us#of  both  the  public  address 
system  and  the  means  of 
communicating  with  other  flight 
crewmembers,  including  emergency 
means  in  the  case  of  attempted  hijacking 
or  other  unusual  situations;  and 


(3)  Prop 
)uipme 
heat  and 


(n 


use  of  electrical  galley 
equipmenlj  and  the  controls  for  cabin 
VI  intilation. 


§91.1107     iecurrent  training. 

(a)  Each  jrogram  manager  must 
ensure  tha  each  crewmember  receives 
recurrent  t  aining  and  is  adequately 
trained  an(  currently  proficient  for  the 
type  aircra  t  and  crewmember  position 
involved. 

(b)  Recui  rent  ground  training  for 
crewmeml  ers  must  include  at  least  the 
following: 

(1)  A  qu  z  or  other  review  to 
determine  he  crewmember's  knowledge 
of  the  airci  aft  and  crewmember  position 
involved. 

(2)  Instn  ction  as  necessary  in  the 
subjects  re  juired  for  initial  ground 
training  by  this  subpart,  as  appropriate, 
including  bw-altitude  windshear 
training  anid  training  on  operating 
during  ground  icing  conditions,  as 
prescribed  in  §  91.1097  and  described  in 
§  91.1101,  md  emergency  training. 

(c)  Recuj  rent  flight  training  for  pilots 
must  inclu  le,  at  least,  flight  training  in 
the  maneu  ^ers  or  procedures  in  this 
subpart,  ex  cept  that  satisfactory 
completioi  of  the  check  required  by 

§  91.1065  \  irithin  the  preceding  12 
months  ms  y  be  substituted  for  recurrent 
flight  train  ng. 

§  91 .1 1 09    I  Urcraft  maintenance:  inspection 
program. 

Each  pre  ^ram  manager  must  establish 
an  aircraft  nspection  program  for  each 
make  and  i  nodel  program  aircraft  and 
ensure  eac  i  aircraft  is  inspected  in 
accordanc<  with  that  inspection 
program. 

(a)  The  i  ispection  program  must  be  in 
writing  an( .  include  at  least  the 
following  i  ^formation: 

(1)  Instn  ctions  and  procedures  for  the 
conduct  of  inspections  for  the  particular 
make  and  i  nodel  aircraft,  including 
necessary  i  ests  and  checks.  The 
instructionls  and  procedures  must  set 
forth  in  dejail  the  parts  and  areas  of  the 
airframe,  engines,  propellers,  rotors,  and 
appliances^  including  survival  and 
emergency)  equipment  required  to  be 
inspected. 

(2)  A  scoedule  for  performing  the 
inspection^  that  must  be  accomplished 
under  the  inspection  program  expressed 
in  terms  of  the  time  in  service,  calendar 
time,  num^r  of  system  operations,  or 
any  combiiiation  thereof. 

(3)  The  i^ame  and  address  of  the 
person  responsible  for  scheduling  the 
inspection^  required  by  the  inspection 
program.  4  copy  of  the  inspection 
progreun  mkist  be  made  available  to  the 
person  performing  inspections  on  the 
aircraft  an4,  upon  request,  to  the        , 
Administrator. 


(b)  Each  person  desiring  to  establish 
or  change  an  approved  inspection 
program  under  this  section  must  submit 
the  inspection  program  for  approval  to 
the  Flight  Standards  District  Office  that 
issued  the  program  manager's 
management  specifications.  The 
inspection  program  must  be  derived 
ft-om  one  of  the  following  programs: 

(1)  An  inspection  program  currently 
recommended  by  the  manufacturer  of 
the  aircraft,  aircraft  engines,  propellers, 
appliances,  and  survival  and  emergency 
equipment; 

(2)  An  inspection  program  that  is  part 
of  a  continuous  airworthiness 
maintenance  program  currently  in  use 
by  a  person  holding  an  air  carrier  or 
operating  certificate  issued  under  part 
119  of  this  chapter  and  operating  diat 
mal^e  and  model  aircraft  under  part  121 
or  135  of  this  chapter; 

(3)  An  aircraft  inspection  program 
approved  under  §  135.419  of  this 
chapter  and  currently  in  use  under  part 
135  of  this  chapter  by  a  person  holding 
a  certificate'issued  under  part  119  of 
this  chapter;  or    • 

(4)  An  airplane  inspection  program 
approved  under  §  125.247  of  this 
chapter  and  currently  in  use  under  part 
125  of  this  chapter. 

(5)  An  inspection  program  that  is  part 
of  the  program  manager's  continuous 
airworthiness  maintenance  program 
imder  §§91.1411  through  91.1443. 

(c)  The  Administrator  may  require 
revision  of  the  inspection  program 
approved  under  this  section  in 
accordance  with  the  provisions  of 
§91.415. 

§  91 .1 1 1 1    Maintenance  trailing. 

The  program  manager  must  ensure 
that  all  employees  who  are  responsible 
for  meuntenance  related  to  program 
aircraft  undergo  appropriate  initial  £i^ 
annual  recurrent  training  and  are 
competent  to  perform  those  duties. 

§  91 .1 1 1 3    Maintenance  recordkeeping. 

Each  fractional  ownership  program 
manager  must  keep  (using  the  system 
specified  in  the  manual  required  in 
§  91.1025)  the  records  specified  in 
§  91.417(a)  for  the  periods  specified  in 
§  91.417(b). 

§  91 .1 1 1 5    Inoperable  instruments  and 
equipment 

(a)  No  person  may  take  off  an  aircraft 
with  inoperable  instruments  or 
equipment  installed  unless  the 
following  conditions  are  met: 

(1)  An  approved  Minimum 
Equipment  List  exists  for  that  aircraft. 

(2)  The  program  manager  has  been 
issued  management  specifications 
authorizing  operations  in  accordance 
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with  an  approved  Minimum  Equipment 
List.  The  flight  crew  must  have  direct 
access  at  all  times  prior  to  flight  to  alb 
of  the  information  contained  in  the 
approved  Minimum  Equipment  List 
through  printed  or  other  means 
approved  by  the  Administrator  in  the 
program  manager's  management 
specifications.  An  approved  Minimum 
Equipment  List,  as  authorized  by  the 
management  specifications,  constitutes 
an  approved  change  to  the  type  design 
without  requiring  recertification. 

(3)  The  approved  Minimum 
Equipment  List  must: 

(i)  Be  prepared  in  accordance  with  the 
limitations  specified  in  paragraph  (b)  of 
this  section. 

(ii)  Provide  for  the  operation  of  the 
aircraft  with  certain  instruments  and 
equipment  in  an  inoperable  condition. 

(4)  Records  identifying  the  inoperable 
instruments  and  equipment  and  the 
information  required  by  (a)(3){ii)  of  this 
section  must  be  available  to  the  pilot. 

(5)  The  Eiircraft  is  operated  under  all 
applicable  conditions  and  limitations 
contained  in  the  Minimum  Equipment 
List  and  the  management  specifications 
authorizing  use  of  the  Minimum 
Equipment  List. 

(b)  The  following  instruments  and 
equipment  may  not  be  included  in  the 
Minimum  Equipment  List: 

(1)  Instruments  and  equipment  that 
are  either  specifically  or  otherwise 
required  by  the  airworthiness 
requirements  under  which  the  airplane 
is  type  certificated  and  that  are  essential 
for  safe  operations  under  all  operating 
conditions. 

(2)  Instruments  and  equipment 
required  by  an  airworthiness  directive 
to  be  in  operable  condition  unless  the 
airworthiness  directive  provides 
otherwise. 

(3)  Instruments  and  equipment 
required  for  specific  operations  by  this 
part. 

(c)  Notwithstanding  paragraphs  (b){l) 
and  {b)(3)  of  this  section,  an  aircraft 
with  inoperable  instruments  or 
equipment  may  be  operated  under  a 
special  flight  permit  under  §§  21.197 
and  2 1 . 1 99  of  this  chapter .      ' 

(d)  A  person  authorized  to  use  an 
approved  Minimum  Equipment  List 
issued  for  a  specific  aircraft  under  part 
121, 125,  or  135  of  this  chapter  must  use 
that  Minimum  Equipment  List  to 
comply  with  this  section. 

§  91 .1 41 1     Continuous  airworthiness 
maintenance  program  use  by  fractional 
ownership  program  manager. 

Fractional  ownership  program  aircraft 
may  be  maintained  under  a  continuous 
airworthiness  maintenance  program 
(CAMP)  under  §§  91.1413  through 


91.1443.  Any  program  manager  who 
elects  to  maintain  the  program  aircraft 
using  a  continuous  airworthiness 
maintenance  program  must  comply  with 
§§91.1413  through  91.1443. 

§91.1413    CAMP:  Responsibility  for 
airworthiness. 

(a)  For  aircraft  maintained  in 
accordance  with  a  Continuous 
Airworthiness  Maintenance  Program, 
each  program  manager  is  primarily 
responsible  for  the  following: 

(1)  Maintaining  the  airworthiness  of 
the  program  aircraft,  including 
airframes,  aircraft  engines,  propellers, 
rotors,  appliances,  and  parts. 

(2)  Maintaining  its  aircraft  in 
accordance  with  the  requirements  of 
this  chapter. 

(3)  Repairing  defects  that  occiu- 
between  regularly  scheduled 
maintenance  required  under  part  43  of 
this  chapter. 

(b)  Each  program  manager  who 
maintains  program  aircraft  under  a 
CAMP  must— 

(1 )  Employ  a  Director  of  Maintenance 
or  equivalent  position.  The  Director  of 
Maintenance  must  be  a  certificated 
mechemic  with  airframe  and  powerplant 
ratings  who  has  responsibility  for  the 
maintenance  program  on  all  program 
aircraft  maintained  under  a  continuous 
airworthiness  maintenance  program. 
This  person  cannot  also  act  as  Chief 
Inspector. 

(2)  Employ  a  Chief  Inspector  or 
equivalent  position.-  The  Chief  Inspector 
must  be  a  certificated  mechanic  with 
airft-ame  and  powerplant  ratings  who 
has  overall  responsibility  for  inspection 
aspects  of  the  CAMP.  This  person 
cannot  also  act  as  Director  of 
Maintenance. 

(3)  Have  the  personnel  to  perform  the 
maintenance  of  program  aircraft, 
including  airfi-ames,  aircraft  engines, 
propellers,  rotors,  appliances, 
emergency  equipment  and  parts,  under 
its  manual  and  this  chapter;  or  make 
arrangements  with  another  person  for 
the  performance  of  maintenance. 
However,  the  program  manager  must 
ensure  that  any  maintenance,  preventive 
maintenemce,  or  alteration  that  is 
performed  by  another  person  is 
performed  under  the  progreun  manager's 
operating  manual  and  this  chapter. 

§  91 .1 41 5    CAMP:  Mechanical  reliability 
reports. 

(a)  Each  program  manager  who 
maintains  program  aircraft  under  a 
CAMP  must  report  the  occurrence  or 
detection  of  each  failure,  malfunction, 
or  defect  in  an  aircraft  concerning — 

(1)  Fires  during  flight  and  whether  the 
related  fire-warning  system  functioned 
properly; 


(2)  Fires  during  flight  not  protected  by 
-related  fire-waming  system; 

(3)  False  fire-waming  during  flight; 

(4)  An  exhaust  system  that  causes 
damage  during  flight  to  the  engine, 
adjacent  structure,  equipment,  or 
components; 

(5)  An  aircraft  component  that  causes 
accumulation  or  circulation  of  smoke, 
vapor,  or  toxic  or  noxious  fumes  in  the 
crew  compartment  or  passenger  cabin 
during  flight; 

(6)  Engine  shutdown  during  flight 
because  of  flameout; 

(7)  Engine  shutdown  during  flight 
when  external  damage  to  the  engine  or 
aircraft  structure  occurs; 

(8)  Engine  shutdown  during  flight 
because  of  foreign  object  ingestion  or 
icing; 

(9)  Shutdown  of  more  than  one  engine 
during  flight; 

(10)  A  propeller  feathering  system  or 
ability  of  the  system  to  control 
overspeed  during  flight; 

(11)  A  fuel  or  fuel-dumping  system 
that  affects  fuel  flow  or  causes 
hazardous  leakage  during  flight; 

(12)  An  unwanted  landing  gear 
extension  or  retraction  or  opening  or 
closing  of  landing  gear  doors  during 
flight; 

(13)  Brake  system  components  that 
result  in  loss  of  brake  actuating  force 
when  the  aircraft  is  in  motion  on  the 
ground; 

(14)  Aircraft  structure  that  requires 
major  repair; 

(15)  Cracks,  permanent  deformation, 
or  corrosion  of  aircraft  structures,  if 
more  than  the  maximimi  acceptable  to 
the  manufacturer  or  the  FAA;  and 

(16)  Aircraft  components  or  systems 
that  result  in  taking  emergency  actions 
diu-ing  flight  (except  action  to  shut 
down  an  engine). 

(b)  For  the  purpose  of  this  section, 
during  flight  means  the  period  from  the 
moment  the  aircraft  leaves  the  surface  of 
the  earth  on  takeoff  imtil  it  touches 
down  on  landing. 

(c)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
program  manager  must  report  any  other 
failm^,  malfunction,  or  defect  in  an 
aircraft  that  occurs  or  is  detected  at  any 
time  if,  in  the  manager's  opinion,  the 
failure,  malfunction,  or  defect  has 
endangered  or  may  endanger  the  safe 
operation  of  the  aircraft. 

(d)  Each  program  manager  must  send 
each  report  required  by  this  section,  in 
writing,  covering  each  24-hour  period 
beginning  at  0900  hours  local  time  of 
each  day  and  ending  at  0900  hours  local 
time  on  the  next  day  to  the  Flight 
Standards  District  Office  that  issued  the 
program  manager's  management 
specifications.  Each  report  of 
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occurrences  during  a  24-hour  period 
must  be  mailed  or  transmitted  to  that 
office  within  the  next  72  hours. 
However,  a  report  that  is  due  on 
Saturday  or  Sunday  may  be  mailed  or 
transmitted  on  the  following  Monday 
and  one  that  is  due  on  a  holiday  may 
be  mailed  or  transmitted  on  the  next 
workday.  For  aircraft  operated  in  areas 
where  mail  is  not  collected,  reports  may 
be  mailed  or  transmitted  within  72 
hours  after  the  aircraft  returns  to  a  point 
where  the  mail  is  collected. 
^  (e)  The  program  manager  must 
transmit  the  reports  required  by  this 
section  on  a  form  and  in  a  manner 
prescribed  by  the  Administrator,  and 
must  include  as  much  of  the  following 
as  is  available: 

(1)  The  type  and  identification 
number  of  the  aircraft. 

(2)  The  name  of  the  program  manager. 

(3)  The  date. 

(4)  The  nature  of  the  failiue, 
malfunction,  or  defect. 

(5)  Identification  of  the  part  and 
system  involved,  including  available 
information  pertaining  to  type 
designation  of  the  major  component  and 
time  Since  last  overhaul,  if  known. 

(6)  Apparent  cause  of  the  failure, 
malfunction  or  defect  (for  example, 
wear,  crack,  design  deficiency,  or 
personnel  error). 

(7)  Other  pertinent  information 
necessary  for  more  complete 
identification,  determination  of 
seriousness,  or  corrective  action. 

(f)  A  program  manager  that  is  also  the 
holder  of  a  type  certificate  (including  a 
supplemental  type  certificate),  a  Parts 
Manufacturer  Approval,  or  a  Technical 
Standard  Order  Authorization,  or  that  is 
the  licensee  of  a  type  certificate  need 
not  report  a  failure,  malfunction,  or 
defect  under  this  section  if  the  failure, 
malfunction,  or  defect  has  been  reported 
by  it  under  §  21.3  of  this  chapter  or 
under  the  accident  reporting  provisions 
of  part  830  of  the  regulations  of  the 
National  Transportation  Safety  Board. 

(g)  No  person  may  withhold  a  report 
required  by  this  section  even  when  not 
all  information  required  by  this  section 
is  available. 

(h)  When  the  program  manager 
receives  additional  information, 
including  information  from  the 
manufacturer  or  other  agency, 
concerning  a  report  required  by  this 
section,  the  program  manager  must 
expeditiously  submit  it  as  a  supplement 
to  the  first  report  and  reference  the  date 
and  place  of  submission  of  the  first 
report. 


mail  or  delit 
10th  day  of 
summary 
occurrences 
the  precedi 
Standards  D 
managemen 
(a)  Each  i 
unschedulec 


ng: 


er,  before  the  end  of  the 
following  month,  a 
retort  of  the  following 
in  multiengine  aircraft  for 

month  to  the  Plight 
strict  Office  that  issued  the 
specifications: 
I  terruption  to  a  flight, 
change  of  aircraft  en  route, 
nschedu  ed  stop  or  diversion  from 
caus  ed  by  known  or  suspected 
lifficulties  or  malfunctions 
equired  to  be  reported 


or  u 
a  route 
mechanical 
that  are  not 
under  §91. 

(b)  The 
featherings 
propeller 
which  it  wa! 
featherings 
or  flight 
reported. 


1115. 


niinber  of  propeller 

flight,  listed  by  type  of 
engine  and  aircraft  on 
installed.  Propeller 
training,  demonstration, 
purposes  need  not  be 


13 

ani 


che:k 


§91.1423    CAmP:  Maintenance 
organization. 

(a)  Each  pi  ogram  manager  who 
maintains  piogram  aircraft  under  a 
CAMP  that  has  its  personnel  perform 
any  of  its  m<  intenance  (other  than 
required  ins  )ections),  preventive 
maintenancf ,  or  alterations,  and  each 
person  with  whom  it  arranges  for  the 
performance  of  that  work,  must  have  an 
organization  adequate  to  perform  the 
work. 

(b)  Each  p  ogram  manager  who  has 
personnel  p«  rform  any  inspections 
required  by  he  program  manager's 
manual  undsr  §  91.1427(b)  (2)  or  (3),  (in 
this  subpart  referred  to  as  required 
inspections)  and  each  person  with 
whom  the  pi  ogram  manager  arranges  for 
the  performs  nee  of  that  work,  must  have 
an  organizat  on  adequate  to  perform  that 
work. 

(c)  Each  pi  srson  performing  required 
inspections  n  addition  to  other 
maintenance ,  preventive  maintenance, 
or  alteration  i,  must  organize  the 
performance  of  those  functions  so  as  to 
separate  the  required  inspection 
functions  frc  m  the  other  maintenance, 
preventive  r  laintenance.-or  alteration 
functions.  T  le  separation  must  be  below 
the  level  of  i  dministrative  control  at 
which  overa  1  responsibility  for  the 
required  ins  )ection  functions  and  other 
maintenance ,  preventive  maintenance, 
or  alteration ;  is  exercised. 

§91.1425    Ci  MP:  Maintenance,  preventive 
maintenance,  and  alteration  programs. 

Each  prog  am  manager  who  maintains 
program  airdraft  under  a  CAMP  must 
have  an  insp  ection  program  and  a 
program  cov  Bring  other  maintenance. 
Mechanical  interruption       preventive  n  laintenance,  or  alterations 

that  ensures  that — 

(a)  Mainteaance,  preventive 
maintenanc^,  or  alterations  performed 


§91.1417    CAMP 
summary  report. 

Each  program  manager  who  maintains 
program  aircraft  under  a  CAMP  must 


by  its  personnel,  or  by  other  persons,  are 
performed  under  the  program  manager's 
manual; 

(b)  Competent  personnel  and 
adequate  facilities  and  equipment  ate 
provided  for  the  proper  performance  of 
maintenance,  preventive  maintenance, 
or  alterations;  and 

(c)  Each  aircraft  released  to  service  is 
airworthy  and  has  been  properly 
maintained  for  operation  under  this 
part. 

§91.1427    CAMP:  Manual  requirements. 

(a)  Each  program  manager  who 
maintains  program  aircraft  under  a 
CAMP  must  put  in  the  operating  manual 
the  chart  or  description  of  the  program 
manager's  organization  required  by 

§  91.1423  and  a  list  of  persons  with 
whom  it  has  arranged  for  the 
performance  of  any  of  its  required 
inspections,  and  other  maintenance, 
preventive  maintenance,  or  alterations, 
including  a  general  description  of  that 
work. 

(b)  Each  program  manager  must  put  in 
the  operating  manual  the  programs 
required  by  §  91.1425  that  must  be 
followed  in  performing  maintenance, 
preventive  maintenance,  or  alterations 
of  that  program  manager's  aircraft, 
including  airft-ames,  aircraft  engines, 
propellers,  rotors,  appliances, 
emergency  equipment,  and  parts,  and 
must  include  at  least  the  following: 

(1)  The  method  of  performing  routine 
and  nonroutine  maintenance  (other  than 
required  inspections),  preventive 
maintenance,  or  alterations. 

(2)  A  designation  of  the  items  of 
maintenance  and  alteration  that  must  be 
inspected  (required  inspections) 
including  at  least  those  that  could  result 
in  a  failure,  malfunction,  or  defect 
endangering  the  safe  operation  of  the 
aircraft,  if  not  perfonned  properly  or  if 
improper  parts  or  materials  are  used. 

(3)  "The  method  of  performing 
required  inspections  and  a  designation 
by  occupational  title  of  personnel 
authorized  to  perform  each  required 
inspection. 

(4)  Procedures  for  the  reinspection  of 
work  performed  under  previous 
required  inspection  findings  (buy-back 
procedures). 

(5)  Procediues,  standards,  and  limits 
necessary  for  required  inspections  and 
acceptance  or  rejection  of  the  items 
required  to  be  inspected  and  for 
periodic  inspection  and  calibration  of 
precision  tools,  measuring  devices,  and 
test  equipment. 

(6)  Procedures  to  ensure  that  all 
required  inspections  are  performed. 

(7)  Instructions  to  prevent  any  person 
who  performs  any  item  of  work  from 
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performing  any  required  inspection  of 
that  work. 

(8)  Instructions  and  procediu-es  to 
prevent  any  decision  of  an  inspector 
regarding  any  required  inspection  from 
being  countermanded  by  persons  other 
than  supervisory  personnel  of  the 
inspection  unit,  or  a  person  at  the  level 
of  administrative  control  that  has 
overall  responsibility  for  the 
management  of  both  the  required 
inspection  functions  and  the  other 
maintenance,  preventive  maintenance, 
or  alterations  functions. 

(9)  Procedures  to  ensure  that 
maintenance  (including  required 
inspections),  preventive  maintenance, 
or  alterations  that  are  not  completed 
because  of  work  interruptions  are 
properly  completed  before  the  aircraft  is 
released  to  service. 

(c)  Each  program  manager  must  put  in 
the  manual  a  suitable  system  (which 
may  include  an  electronic  or  coded 
system)  that  provides  for  the  retention 
of  the  following  information  — 

(1)  A  description  (or  reference  to  data 
acceptable  to  the  Administrator)  of  the 
work  performed; 

(2)  The  name  of  the  person 
performing  the  work  if  the  work  is 
performed  by  a  person  outside  the 
organization  of  the  program  manager; 
and 

(3)  The  name  or  other  positive 
identification  of  the  individual 
approving  the  work. 

(d)  For  the  piuposes  of  this  part,  the 
program  manager  must  prepare  that  part 
of  its  manual  containing  maintenance 
information  and  instructions,  in  whole 
or  in  part,  in  a  format  acceptable  to  the 
Administrator,  that  is  retrievable  in  the 
English  language. 

§91.1429    CAMP:  Required  inspection 
personnel. 

(a)  No  person  who  maintains  an 
aircraft  under  a  CAMP  may  use  any 
person  to  perform  required  inspections 
unless  the  person  performing  the 
inspection  is  appropriately  certificated, 
properly  trained,  qualified,  and 
authorized  to  do  so. 

(b)  No  person  may  allow  any  person 
to  peEform  a  required  inspection  unless, 
at  the  time  the  work  was  performed,  the 
person  performing  that  inspection  is 
under  the  supervision  and  control  of  the 
chief  inspector. 

(c)  No  person  may  perform  a  required 
inspection  if  that  person  performed  the 
item  of  work  required  to  be  inspected. 

(d)  Each  program  manager  must 
maintain,  or  must  ensure  that  each 
person  with  whom  it  arranges  to 
perform  required  inspections  mainteuns, 
a  current  listing  of  persons  who  have 
been  trained,  qualified,  and  authorized 


to  conduct  required  inspections.  The 
persons  must  be  identified  by  name, 
occupational  title,  and  the  inspections 
that  they  are  authorized  to  perform.  The 
program  manager  (or  person  with  whom 
it  arranges  to  perform  its  required 
inspections)  must  give  written 
information  to  each  person  so 
authorized,  describing  the  extent  of  that 
person's  responsibilities,  authorities, 
and  inspectional  limitations.  The  list 
must  be  made  available  for  inspection 
by  the  Administrator  upon  request. 

§91.1431    CAMP:  Continuing  analysis  and 
surveillance. 

(a)  Each  program  manager  who 
maintains  program  aircraft  under  a 
CAMP  must  establish  and  maintain  a 
system  for  the  continuing  analysis  and 
surveillance  of  the  performance  and 
effectiveness  of  its  inspection  program 
and  the  program  covering  other 
maintenance,  preventive  maintenance, 
and  alterations  and  for  the  correction  of 
any  deficiency  in  those  programs, 
regardless  of  whether  those  programs 
are  carried  out  by  employees  of  the 
program  manager  or  by  another  person. 

(b)  Whenever  the  Administrator  finds 
that  the  programs  described  in 
paragraph  (a)  of  this  section  does  not 
contain  adequate  procedures  and 
standards  to  meet  this  part,  the  program 
manager  must,  after  notification  by  the 
Administrator,  make  changes  in  those 
programs  requested  by  the 
Administrator. 

(c)  A  program  manager  may  petition 
the  Administrator  to  reconsider  the 
notice-to  make  a  change  in  a  program. 
The  petition  must  be  filed  with  Uie 
Director,  Flight  Standards  Service, 
within  30  days  after  the  program 
manager  receives  the  notice.  Except  in 
the  case  of  an  emergency  requiring 
immediate  action  in  the  interest  of 
safety,  the  filing  of  the  petition  stays  the 
notice  pending  a  decision  by  the 
Administrator. 

§91.1433    CAMP:  Maintenance  and 
preventive  maintenance  training  program. 

Each  program  manager  who  maintains 
program  aircraft  imder  a  CAMP  or  a 
person  performing  maintenance  or 
preventive  maintenance  functions  for  it 
must  have  a  training  program  to  ensure 
that  each  person  (including  inspection 
personnel)  who  determines  the 
adequacy  of  work  done  is  fully  informed 
about  procedures  and  techniques  and 
new  equipment  in  use  and  is  competent 
to  perform  that  person's  duties. 

§91.1435    CAMP:  Certificate  requirements. 

(a)  Except  for  maintenance, 
preventive  maintenance,  alterations, 
and  required  inspections  performed  by 


repair  stations  located  outside  the 
United  States  certificated  imder  the 
provisions  of  part  145  of  this  chapter, 
each  person  who  is  directly  in  charge  of 
maintenance,  preventive  maintenance, 
or  alterations  for  a  CAMP,  and  each 
person  performing  required  inspections 
for  a  CAMP  must  hold  an  appropriate 
airman  certificate. 

(b)  For  the  purpose  of  this  section,  a 
person  "directly  in  charge"  is  each 
person  assigned  to  a  position  in  which 
that  person  is  responable  for  the  work 
of  a  shop  or  station  that  performs 
maintenance,  preventive  maintenance, 
alterations,  or  other  functions  affecting 
airworthiness.  A  person  who  is  directly 
in  charge  need  not  physically  observe 
and  direct  each  worker  constantly  but 
must  be  available  for  consultation  and 
decision  on  matters  requiring 
instruction  or  decision  fi-om  higher 
authority  than  that  of  the  person 
performing  the  work. 

§91.1437    CAMP:  Authority  to  perform  and 
approve  maintenance. 

A  program  manager  who  maintains 
program  aircraft  under  a  CAMP  may 
employ  maintenance  personnel,  or  make 
arrangements  with  other  persons  to 
perform  maintenance  and  preventive 
maintenance  as  provided  in  its 
maintenance  manual.  Unless  properly  ' 
certificated,  the  program  manager  may 
not  perform  or  approve  maintenance  for 
return  to  service. 

§91.1439    CAMP:  Maintenance  recording 
requirements. 

(a)  Each  program  manager  who 
maintains  program  aircraft  under  a 
CAMP  must  keep  (using  the  system 
specified  in  the  manual  required  in 
§  91.1427)  the  following  records  for  the 
periods  specified  in  paragraph  (b)  of  this 
section: 

(1)  All  the  records  necessary  to  show 
that  all  requirements  for  the  issuance  of 
an  airworthiness  release  under 

§  91.1443  have  been  met. 

(2)  Records  containing  the  following 
information: 

(i)  The  total  time  in  service  of  the 
airframe,  engine,  propeller,  and  rotor. 

(ii)  The  ciurent  status  of  life-limited 
parts  of  each  airframe,  engine,  propeller, 
rotor,  and  appliance. 

(iii)  The  time  since  last  overhaul  of 
each  item  installed  on  the  aircraft  that 
are  required  to  be  overhauled  on  a 
specified  time  basis. 

(iv)  The  identification  of  the  current 
inspection  status  of  the  aircraft, 
including  the  time  since  the  last 
inspections  required  by  the  inspection 
program  under  which  the  aircraft  and  its 
appliances  are  maintained. 

(v)  The  current  status  of  applicable 
airworthiness  directives,  including  the 
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date  and  methods  of  compliance,  and,  if 
the  airworthiness  directive  involves 
recurring  action,  the  time  and  date 
when  the  next  action  is  required. 

(vi)  A  list  of  current  major  alterations 
and  repairs  to  each  airframe,  engine, 
propeller,  rotor,  and  appliance. 

(b)  Each  program  manager  must  retain 
the  records  required  to  be  kept  by  this 
section  for  the  following  periods: 

(1)  Except  for  the  records  of  the  last 
complete  overhaul  of  each  airframe, 
engine,  propeller,  rotor,  and  appliance 
the  records  specified  in  paragraph  (a)(l] 
of  this  section  must  be  retained  until  the 
work  is  repeated  or  superseded  by  other 
work  or  for  one  year  after  the  work  is 
performed. 

(2)  The  records  of  the  last  complete 
overhaul  of  each  airframe,  engine, 
propeller,  rotor,  and  appliance  must  be 
retained  imtil  the  work  is  superseded  by 
work  of  equivalent  scope  and  detail. 

(3)  The  records  specified  in  paragraph 
(a)(2)  of  this  section  must  be  retained  as 
specified  unless  transferred  with  the 
aircraft  at  the  time  the  aircraft  is  sold. 

(c)  The  program  manager  must  make 
all  maintenance  records  required  to  be 
kept  by  this  section  available  for 
inspection  by  the  Administrator  or  any 
representative  of  the  National 
Transportation  Safety  Board. 

§  91 .1 441    CAMP:  Transfer  of  maintenance 


When  a  U.S.-registered  fractional 
ownership  program  aircraft  maintained 
under  a  CAMP  is  removed  from  the  list 
of  program  aircraft  in  the  management 
specifications,  the  program  manager 
must  transfer  to  the  purchaser,  at  the 
time  of  the  sale,  the  following  records  of 
that  aircraft,  in  plain  language  form  or 
in  coded  form  that  provides  for  the 
preservation  and  retrieval  of 
information  in  a  manner  acceptable  to 
the  Administrator: 

(a)  The  records  specified  in 
§91.1439(a)(2]. 

(b)  The  records  specified  in 

§  91.1439(a)(1)  that  are  not  included  in 
the  records  covered  by  paragraph  (a)  of 
this  section,'' except  that  the  purchaser 
may  allow  the  program  manager  to  keep 
physical  custody  of  such  records. 
However,  custody  of  records  by  the 
program  manager  does  not  relieve  the 
piut:haser  of  its  responsibility  under 
§  91.1439(c)  to  make  the  records 
available  for  inspection  by  the 
Administrator  or  any  representative  of 
the  National  Transportation  Safety 
Board. 

191.1443    CAMP:  Airwoftliiness  release  or 
aircraft  malntertance  log  entry. 

(a)  No  program  aircraft  maintained 
under  a  CAMP  may  be  operated  after 


maintenance  preventive  maintenance, 
or  alterations^  are  performed  unless 
qualified,  certificated  personnel 
employed  by  the  program  manager 
prepare,  or  c^use  the  person  with  whom 
the  program  iaanager  arranges  for  the 
performance  pf  the  maintenance, 

intenance,  or  alterations. 


orthiness  release;  or 
priate  entry  in  the  aircraft 

orthiness  release  or  log 
by  paragraph  (a)  of  this 


preventive 
to  prepare — 

(1)  An  a: 

(2)  An  app: 
maintenance 

(b)  The  ai: 
entry  requiri 
section  must 

(1)  Be  prepkred  in  accordance  with 
the  procedure  in  the  program  manager's 
manual; 

(2)  Includela  certification  that — 
(i)  The  woi^  was  performed  in 

accordance  \i  ith  the  requirements  of  the 
program  manager's  manual; 

(ii)  All  iten  is  required  to  be  inspected 
were  inspect(  d  by  an  authorized  person 
who  determii  led  that  the  work  was 
satisfactorily  completed; 

(iii)  No  knc  wn  condition  exists  that 
would  make  ■  he  aircraft  unairworthy; 

(iv)  So  far  i  s  the  work  performed  is 
concerned,  tl  e  aircraft  is  in  condition 
for  safe  opera  tion;  and 

(3)  Be  signed  by  an  authorized 
certificated  mechanic. 

(c)  Notwitl  standing  paragraph  (b)(3) 
of  this  sectioi  i,  after  maintenance, 
preventive  m  untenance,  or  alterations 
performed  bji  a  repair  station 
certificated  u  ader  the  provisions  of  part 
145  of  this  ch  apter,  the  approval  for 
return  to  serM  ice  or  log  entry  required  by 
paragraph  (a)  of  this  section  may  be 
signed  by  a  p  srson  authorized  by  that 
repair  station . 

(d)  Instead  of  restating  each  of  the 
conditions  of  the  certification  required 
by  paragraph  (b)  of  this  section,  the 
program  man  iger  may  state  in  its 
manual  that  the  signature  of  an 
authorized  cartificated  mechanic  or 
repairman  constitutes  that  certification. 
■  22.  Amend  appendix  G  to  part  91  by 
revising  paragraphs  (a),  (b)(2),  and  (b)(3) 
of  Section  3  iid  the  introductory  text  of 
Section  7  to  ipad  as  follows: 

Appendix  G  to  Part  91 — Operations  in 
Reduced  Ver^cal  Separation  Minimum 
(RVSM)  Airsbace 


Section  3.  Of  erator  Authorization 

(a)  Authori  y  for  an  operator  to 
conduct  flight  in  airspace  where  RVSM 
is  applied  is  issued  in  operations 
specification!,  a  Letter  of  Authorization, 
or  managem9it  specifications  issued 
under  subpal|t  K  of  this  part,  as 
appropriate,  f  o  issue  an  RVSM 


authorization,  the  Administrator  must 
find  that  the  operator's  aircraft  have 
been  approved  in  accordance  with 
Section  2  of  this  appendix  and  the 
operator  complies  with  this  section, 
(b)  *  *  * 

(2)  For  an  applicant  who  operates 
under  part  121  or  135  of  this  chapter  or 
imder  subpart  K  of  this  part,  initial  and 
recurring  pilot  training  requirements. 

(3)  Policies  and  procedures:  An 
applicant  who  operates  under  part  121 
or  135  of  this  chapter  or  under  subpart 
K  of  this  part  must  submit  RVSM 
policies  and  procedures  that  will  enable 
it  to  conduct  RVSM  operations  safely. 
***** 

Section  7.  Removal  or  Amendment  of 
Authority 

The  Administrator  may  amend 
operations  specifications  or 
management  specifications  issued  under 
subpart  K  of  this  part  to  revoke  or 
restrict  an  RVSM  authorization,  or  may 
revoke  or  restrict  an  RVSM  letter  of 
authorization,  if  the  Administrator 
determines  that  the  operator  is  not 
complying,  or  is  imable  to  comply,  with 
this  appendix  or  subpart  H  of  this  part. 
Examples  of  reasons  for  amendment, 
revocation,  ore  restriction  include,  but 
are  not  limited  to,  an  operator's: 


PART  119— CERTIFICATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

■  23.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153,  40101. 
40102,  40103,  40113,  44105,  44106,  44111, 
44701-44717,  44722. 44901,  44903,  44904, 
44906,  44912,  44914,  44936.  44938,  46103, 
46105. 

■  24.  Amend  §  119.1  by  revising 
paragraph  (d)  to  read  as  follows: 

§119.1    Applicability. 

***** 

(d)  This  part  does  not  govern 
operations  conducted  under  part  91, 
subpart  K  (when  common  carriage  is  not 
involved)  nor  does  it  govern  operations 
conducted  under  part  129, 133, 137,  or 
139  of  this  chapter. 


PART  125— CERTinCATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

■  25.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702,  44705,  44710-^4711,  44713,  44716-    ' 
44717,44722. 

■  26.  Amend  §  125.1  by  revising 
paragraphs  (b)(4)  and  (5)  and  by  adding 
paragraphs  (b)(6)  and  (b)(7)  as  follows: 

§125.1    Applicability. 

***** 

(b)*  *  * 

(4)  They  are  being  operated  under  part 
91  by  an  operator  certificated  to  operate 
those  airplanes  under  the  rules  of  parts 
121,  135,  or  137'of  this  chapter,  they  are 
being  operated  under  the  applicable 
rules  of  part  121  or  part  135  of  this 
chapter  by  an  applicant  for  a  certificate 
under  part  1 19  of  this  chapter  or  they 
are  being  operated  by  a  foreign  air 
carrier  or  a  foreign  person  engaged  in 
common  carriage  solely  outside  the 
United  States  under  part  91  of  this 
chapter; 

(5)  They  are  being  operated  imder  a 
deviation  authority  issued  under 
§125.3; 

(6)  They  are  being  operated  under  part 
91,  subpart  K  by  a  fractional  owner  as 
defined  in  §91.1001  of  this  chapter;  or 

(7)  They  are  being  operated  by  a 
ft'actional  ownership  program  manager 
as  defined  in  §  91.1001  of  this  chapter, 
for  training,  ferrying,  positioning, 
maintenance,  or  demonstration 
purposes  under  part  91  of  this  chapter 
and  without  carrying  passengers  or 
cargo  for  compensation  or  hire  except  as 
permitted  for  demonstration  flights 
under  §91. 501  (b)(3)  of  this  chapter. 


PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

■  27.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  44113,  44701- 
44702, 44705,  44709, 44711-44713,  44715- 
44717,44722. 

■  28.  Add  §  135.4  to  read  as  follows: 

§  1 35.4    Applicability  of  rules  for  eligible 
on-demand  operations. 

(a)  An  "eligible  on-demand 
operation"  is  an  on-demand  operation 
conducted  under  this  part  that  meets  the 
following  requirements: 

(1)  Two-pilot  crew.  The  flightcrew 
must  consist  of  at  least  two  qualified 
pilots  employed  or  contracted  by  the 
certificate  holder. 

(2)  Flight  crew  experience.  The 
crewmembers  must  have  met  the 
applicable  requirements  of  part  61  of 
this  chapter  and  have  the  following 
experience  smd  ratings: 

(i)  Total  flight  time  for  all  pilots: 
(A)  Pilot  in  command — A  minimum 
of  1,500  hours. 


(B)  Second  in  command — ^A  minimum 
of  500  hours. 

(ii)  For  multi-engine  turbine-powered 
fixed-wing  and  powered-lift  aircraft,  the 
following  FAA  certification  and  ratings 
requirements: 

(A)  Pilot  in  command — Airline 
transport  pilot  and  applicable  type 
ratings. 

(B)  Second  in  command — Commercial 
pilot  and  instrument  ratings. 

(iii)  For  all  other  aircraft,  the 
following  FAA  certification  and  rating 
requirements: 

(A)  Pilot  in  command — Commercial 
pilot  and  instrument  ratings. 

(B)  Second  in  command — Commercial 
pilot  and  instrument  ratings. 

(3)  Pilot  operating  limitations.  If  the 
second  in  command  of  a  fixed-wing 
aircraft  has  fewer  than  100  hours  of 
flight  time  as  second  in  command  flying 
in  the  aircraft  make  and  model  and,  if 

a  type  rating  is  required,  in  the  type 
aircraft  being  flown,  and  the  pilot  in 
command  is  not  an  appropriately 
qualified  check  pilot,  die  pilot  in 
command  shall  make  all  takeoffs  and 
landings  in  any  of  the  following 
situations: 

(i)  Landings  at  the  destination  airport 
when  a  Destination  Airport  Analysis  is 
required  by  §  135.385(f);  and 

(ii)  In  any  of  the  following  conditions: 

(A)  The  prevailing  visibility  for  the 
airport  is  at  or  below  W4\  mile. 

(B)  The  runway  visual  range  for  the 
runway  to  be  used  is  at  or  below  4,000 
feet. 

(C)  The  runway  to  be  used  has  water, 
snow,  slush,  ice,  or  similar 
contamination  that  may  adversely  affect 
aircraft  performance. 

(D)  The  braking  action  on  the  nmway 
to  be  used  is  reported  to  be  less  than 
"good." 

(E)  The  crosswind  component  for  the 
runway  to  be  used  is  in  excess  of  15 
knots. 

(F)  Windshear  is  reported  in  the 
vicinity  of  the  airport. 

(G)  Any  other  condition  in  which  the 
pilot  in  command  determines  it  to  be 
prudent  to  exercise  the  pilot  in 
command's  authority. 

(4)  Crew  pairing.  Either  the  pilot  in 
command  or  the  second  in  command 
must  have  at  least  75  hours  of  flight 
time  in  that  aircraft  make  or  model  and, 
if  a  type  rating  is  required,  for  that  type 
aircraft,  either  as  pilot  in  command  or 
second  in  command. 

(b)  The  Administrator  may  authorize 
deviations  ft-ora  paragraphs  (a)(2)(i)  or 
(a)(4)  of  this  section  if  the  Flight 
Standards  District  Office  that  issued  the 
certificate  holder's  operations 
specifications  finds  that  the 
crewmember  has  comparable 


experience,  emd  can  effectively  perform 
the  functions  associated  with  the 
position  in  accordance  with  the 
requirements  of  this  chapter.  The 
Administrator  may,  at  any  time, 
terminate  any  grant  of  deviation 
authority  issued  under  this  paragraph. 
Grants  of  deviation  under  this  paragraph 
may  be  granted  after  consideration  of 
the  size  and  scope  of  the  operation,  the 
qualifications  of  the  intended  personnel 
and  the  following  circumstances: 

(1)  A  newly  authorized  certificate 
holder  does  not  employ  any  pilots  who 
meet  the  minimum  requirements  of 
paragraphs  (a)(2)(i)  or  (a)(4)  of  this 
section. 

(2)  An  existing  certificate  holder  adds 
to  its  fleet  a  new  category  and  class 
aircraft  not  used  before  in  its  operation. 

(3)  An  existing  certificate  holder 
establishes  a  new  base  to  which  it 
assigns  pilots  who  will  be  required  to 
become  qualified  on  the  aircraft 
operated  ft'om  that  base.. 

(c)  An  eligible  on-demand  operation 
may  comply  with  alternative 
requirements  specified  in  §§  135.225(b), 
-135.385(f),  and  135.387(b)  instead  of  the 
requirements  that  apply  to  other  on- 
demand  operations. 

■  29.  Amend  §  135.21  by  revising 
paragraphs  (f)  and  (g)  and  adding 
paragraph  (h)  to  read  as  follows: 

§  1 35.21    Manual  requirements. 

***** 

(f)  Except  as  provided  in  paragraph 
(h)  of  this  section,  each  certificate 
holder  must  carry  appropriate  parts  of 
the  manual  on  each  aircraft  when  away 
from  the  principal  operations  base.  The 
appropriate  parts  must  be  available  for 
use  liy  groimd  or  flight  personnel. 

(g)  For  the  purpose  of  complying  with 
paragraph  (d)  of  this  section,  a 
certificate  holder  may  furnish  the 
persons  listed  therein  with  all  or  part  of 
its  manual  in  printed  form  or  other 
form,  acceptable  to  the  Administrator, 
that  is  retrievable  in  the  English 
language.  If  the  certificate  holder 
furnishes  all  or  part  of  the  manual  in 
other  than  printed  form,  it  must  ensure 
there  is  a  compatible  reading  device 
available  to  those  persons  that  provides 
a  legible  image  of  the  information  and 
instructions,  or  a  system  that  is  able  to 
retrieve  the  information  and 
instructions  in  the  English  language. 

(h)  If  a  certificate  holder  conducts 
aircraft  inspections  or  maintenance  at 
specified  stations  where  it  keeps  the 
approved  inspection  program  manual,  it 
is  not  required  to  carry  the  manual 
aboard  the  aircfaft  en  route  to  those 
stations. 
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■  30.  Amend  §  135.23  by  revising 
paragraph  (r)  and  adding  paragraph  (s)  to 
read  as  follows: 

§135.23    Manual  contents. 

***** 

fr)  If  required  by  §  135.365.  an 
approved  Destination  Airport  Analysis 
establishing  runway  safety  margins  at 
destination  airports,  taking  into  account 
the  following  factors  as  supported  by 
published  aircraft  performance  data 
supplied  by  the  aircraft  manufacturer 
for  the  appropriate  runway  conditions — 

(1)  Pilot  qualifications  and 
experience; 

(2)  Aircraft  performance  data  to 
include  normal,  abnormal  and 
emergency  procedures  as  supplied  by 
the  aircraft  manufacturer; 

(3)  Airport  facilities  and  topography; 

(4)  Runway  conditions  (including 
contamination); 

(5)  Airport  or  area  weather  reporting; 

(6)  Appropriate  additional  runway 
safety  margins,  if  required; 

(7)  Airplane  inoperative  equipment; 

(8)  Environmental  conditions;  and 

(9)  Other  criteria  affecting  aircraft 
performance. 

(s)  Other  procedures  and  policy 
instructions  regarding  the  certificate 
holders  operations  issued  by  the 
certificate  holder. 

■  31.  Revise  §135.145  to  read  as  follows: 

§  1 35.1 45    Aircraft  proving  and  validation 
tests. 

(a)  No  certificate  holder  may  operate 
an  aircraft,  other  than  a  turbojet  aircraft, 
for  which  two  pilots  are  required  by  this 
chapter  for  operations  under  VFR,  if  it 
has  not  previously  proved  such  an 
aircraft  in  operations  under  this  part  in 
at  least  25  hours  of  proving  tests 
acceptable  to  the  Administrator 
including — 

(1)  Five  hours  of  night  time,  if  night 
flights  are  to  be  authorized; 

(2)  Five  instrument  approach 
procedures  under  simulated  or  actual 
conditions,  if  IFR  flights  are  to  be 
authorized;  and 

(3)  Entry  into  a  representative  number 
of  en  route  airports  as  determined  by  the 
Administrator. 

(b)  No  certificate  holder  may  operate 
a  turbojet  airplane  if  it  has  not 
previously  proved  a  turbojet  airplane  in 
operations  under  this  part  in  at  least  25 
hoiu-s  of  proving  tests  acceptable, to  the 
Administrator  including — 

(1)  Five  hours  of  night  time,  if  night 
flights  are  to  be  authorized; 

(2)  Five  instrument  approach 
procedures  under  simulated  or  actual 
conditions,  if  IFR  flights  are  to  be 
authorized;  and 


(3)  Entry  irtto  a  representative  number 
of  en  route  ai  -ports  as  determined  by  the 
Administrata  •. 

(c)  No  certi  icate  holder  may  carry 
passengers  in  an  aircraft  during  proving 
tests,  except  \  hose  needed  to  make  the 
tests  and  thoi  e  designated  by  the 
Administrata  r  to  observe  the  tests. 
However,  pili  )t  flight  training  may  be 
conducted  di  ring  the  proving  tests. 

(d)  Validat  on  testing  is  required  to 
determine  thiit  a  certificate  holder  's 
capable  of  co  iducting  operations  safely 
and  in  compl  iance  with  applicable 
regulatory  st«  ndards.  Validation  tests 
are  required  nr  the  following 
authorizations: 

(1)  The  adt  ition  of  an  aircraft  for 
which  two  pi  ots  are  required  for 
operations  ui  der  VFR"  or  a  turbojet 
airplane,  if  th  at  aircraft  or  an  aircraft  of 
the  same  mal  e  or  similar  design  has  not 
been  previou  dy  proved  or  validated  in 
operations  ui  der  this  part. 

(2)  Operations  outside  U.S.  airspace. 

(3)  Class  II  lavigation  authorizations. 

(4)  Special  performance  or  operational 
authorization  s. 

(e)  Validati  in  tests  must  be 
accomplishec  by  test  methods 
acceptable  to  the  Administrator.  Actual 
flights  may  n  )t  be  required  when  an 
applicant  can  demonstrate  competence 
and  compliai  ce  with  appropriate 
regulations  v*  ithout  conducting  a  flight. 

(f)  Proving  tests  and  validation  tests 
may  be  condi  icted  simultaneously  when 
appropriate. 

(g)  The  Adi  ninistrator  may  authorize 
deviations  fr(  m  this  section  if  the 
Administrata  r  finds  that  special 
circumstance  s  make  full  complicmce 
with  this  seci  ion  unnecessary. 

■  32.  Amend  §135.167  by  revising 
paragraph  (a)  introductory  text  to  read  as 
follows: 

§  135.167    Em  ergency  equipment: 
Extended  oveijwater  operations. 

(a)  Except  where  the  Administrator, 
by  amending  the  operations 
specification!  i  of  the  certificate  holder, 
requires  the  ( arriage  of  all  or  any 
specific  itemi ;  of  the  equipment  listed 
below  for  any  overwater  operation,  or, 
upon  application  of  the  certificate 
holder,  the  A  dministrator  allows 
deviation  for  a  particular  extended 
overwater  opjration,  no  person  may 
operate  an  aii  craft  in  extended 
overwater  op  srations  unless  it  carries, 
installed  in  c  anspicuously  marked 
locations  eas  ly  accessible  to  the 
occupants  if  i  ditching  occurs,  the 
following  eqi  lipment: 
***** 

■  33.  Amend  §  135.179  by  revising 
paragraph  (c  to  read  as  follows: 


§  1 35.1 79    Inoperable  instruments  and 
equipment 

***** 

(c)  Notwithstanding  paragraphs  (b)(1) 
and  (b)(3)  of  this  section,  an  aircraft 
with  inoperable  instruments  or 
equipment  may  be  operated  under  a 
special  flight  permit  under  §§  21.197 
and  21.199  of  this  chapter. 

■  34.  Amend  §  135.225  by  revising 
paragraph  (a)  introductory  text, 
redesignating  paragraphs  (b)  through  (h) 
as  paragraphs  (c)  througB  (i),  adding  new 
paragraph  (b),  and  revising  redesignated 
paragraphs  (d)  and  (h)  to  read  as  follows: 

§  1 35.225    IFR:  Takeoff,  approach  and 
landing  minimums. 

(a)  Except  to  the  extent  permitted  by 
paragraph  (b)  of  this  section,  no  pilot 
may  begin  an  instrument  approach 
procedure  to  an  airport  imless — 

*  *        *        *        * 

(b)  A  pilot  conducting  an  eligible  on- 
demand  operation  may  begin  an 
instrument  approach  procedure  to  an 
airport  that  does  not  have  a  weather 
reporting  facility  operated  by  the  U.S. 
National  Weather  Service,  a  source 
approved  by  the  U.S.  National  Weather 
Service,  or  a  soiirce  approved  by  the 
Administrator  if — 

(1)  The  alternate  airport  has  a  weather 
reporting  facility  operated  by  the  U.S. 
National  Weather  Service,  a  source 
approved  by  the  U.S.  National  Weather 
Service,  or  a  source  approved  by  the 
Administrator;  and 

(2)  The  latest  weather  report  issued  by 
the  weather  reporting  facility  includes  a 
current  local  altimeter  setting  for  the 
destination  airport.  If  no  local  altimeter 
setting  for  the  destination  airport  is 
available,  the  pilot  may  use  the  current 
altimeter  setting  provided  by  the  facility 
designated  on  the  approach  chart  for  the 
destination  airport. 
***** 

(d)  If  a  pilot  has  begun  the  final 
approach  segment  of  an  instrument 
approach  to  an  airport  under  paragraph 
(c)  of  this  section  and  a  later  weather 
report  indicating  below  minimum 
conditions  is  received  after  the  aircraft 
is — 

*  *       .*        *        *  . 

(h)  Except  as  provided  in  paragraph 
(i)  of  this  section,  if  takeoff  minimums 
are  not  prescribed  in  part  97  of  this 
chapter  for  the  takeoff  airport,  no  pilot 
may  takeoff  an  aircraft  under  IFR  when 
the  weather  conditions  reported  by  the 
facility  described  in  paragraph  (a)(1)  of 
this  section  are  less  than  that  prescribed 
in  part  91  of  this  chapter  or  in  the 
certificate  holder's  operations 
specifications. 
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■  35.  Amend  §  135.247  by  adding 
paragraph  {a)(3)  to  read  as  follows: 

§  1 35.247    Pilot  qualifications:  Recent 
experience. 

(a)  *  *   * 

(3)  Paragraph  {a)(2)  of  this  section 
does  not  apply  to  a  pilot  in  command 
of  a  turbine-powered  airplane  that  is 
type  certificated  for  more  than  one  pilot 
crewmember,  provided  that  pilot  has 
complied  with  the  requirements  of 
paragraph  {a)(3){i)  or  (ii)  of  this  section: 

(i)  The  pilot  in  command  must  hold 
at  least  a  conmiercial  pilot  certificate 
with  the  appropriate  category,  class,  and 
type  rating  for  each  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewmember  that  the  pilot  seeks  to 
operate  under  this  alternative,  and: 

(A)  That  pilot  must  have  logged  at 
least  1,500  hours  of  aeronautical 
experience  as  a  pilot; 

(B)  In  each  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewniember  that  the  pilot  seeks  to 
operate  under  this  alternative,  that  pilot 
must  have  accomplished  and  logged  the 
daytime  takeoff  and  landing  recent 
flight  experience  of  paragraph  (a)  of  this 
section,  as  the  sole  manipulator  of  the 
flight  controls; 

(C)  Within  the  preceding  90  days 
prior  to  the  operation  of  that  airplane 
that  is  type  certificated  for  more  than 
one  pilot  crewmember,  the  pilot  must 
have  accomplished  and  logged  at  least 
15  hours  of  flight  time  in  the  type  of 
airplane  that  the  pilot  seeks  to  operate 
under  this  alternative;  and 

(D)  That  pilot  has  accomplished  and 
logged  at  least  3  takeoffs  and  3  landings 
to  a  full  stop,  as  the  sole  manipulator  of 
the  flight  controls,  in  a  turbine^powered 
airplane  that  requires  more  than  one 
pilot  crewmember.  The  pilot  must  have 
performed  the  takeoffs  and  landings 
during  the  period  beginning  1  hour  after 
sunset  and  ending  1  hour  before  sunrise 
within  the  preceding  6  months  prior  to 
the  month  of  the  flight. 

(ii)  The  pilot  in  command  must  hold 
at  least  a  commercial  pilot  certificate 
with  the  appropriate  category,  class,  and 
type  rating  for  each  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewmember  that  the  pilot  seeks  to 
operate  under  this  alternative,  and: 

(A)  That  pilot  must  have  logged  at 
least  1,500  hours  of  aeronautical 
experience  as  a  pilot; 

(B)  In  each  airplane  that  is  type 
certificated  for  more  than  one  pilot 
crewmember  that  the  pilot  seeks  to 
operate  under  this  alternative,  that  pilot 
must  have  accomplished  and  logged  the 
daj^me  takeoff  and  landing  recent 
flight  experience  of  paragraph  (a)  of  this 


section,  as  the  sole  manipulator  of  the 
flight  controls; 

(C)  Within  the  preceding  90  days 
prior  to  the  operation  of  that  airplane 
that  is  type  certificated  for  more  than 
one  pilot  crewmember.  the  pilot  must 
have  accomplished  and  logged  at  least 
15  hours  of  flight  time  in  the  type  of 
airplane  that  the  pilot  seeks  to  operate 
under  this  alternative;  and 

(D)  Within  the  preceding  12  months 
prior  to  the  month  of  the  flight,  the  pilot 
must  have  completed  a  training  program 
that  is  approved  under  part  142  of  this 
chapter.  The  approved  training  program 
must  have  required  and  the  pilot  must 
have  performed,  at  least  6  takeoffs  and 

6  landings  to  a  full  stop  as  the  sole 
manipulator  of  the  controls  in  a  flight 
simulator  that  is  representative  of  a 
turbine-powered  airplane  that  requires 
more  than  one  pilot  crewmember.  The 
flight  simulator's  visual  system  must 
have  been  adjusted  to  represent  the 
period  beginning  1  hour  after  sunset  and 
ending  1  hour  before  sunrise. 

■  36.  Amend  §  135.251  by  revising 
paragraph  (b)  and  adding  paragraphs  (c) 
and  (d)  to  read  as  follows: 

§  1 35.251    Testing  for  prohibited  drugs. 

***** 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  certificate  holder 
or  operator  may  use  any  contractor  to 
perform  a  function  listed  in  appendix  I 
part  121  of  this  chapter  unless  that 
contractor  tests  each  employee 
performing  such  a  function  for  the 
certificate  holder  or  operator  in 
accordance  with  that  appendix. 

(c)  If  a  certificate  holder  conducts  an 
on-demand  operation  into  an  airport  at 
which  no  maintenance  providers  are 
available  that  are  subject  to  the 
requirements  of  appendix  I  to  part  121 
and  emergency  maintenance  is  required, 
the  certificate  holder  may  use  persons 
not  meeting  the  requirements  of 
paragraph  (b)  of  this  section  to  provide 
such  emergency  maintenance  under 
both  of  the  following  conditions: 

(1)  The  certificate  holder  must  give 
written  notification  of  the  emergency 
maintenance  to  the  Drug  Abatement 
Program  Division,  AAM-800,  800 
Independence  Avenue,  Washington,  DC, 
20591,  within  10  days  after  being 
provided  same  in  accordance  with  this 
paragraph.  A  certificate  holder  must 
retain  copies  of  edl  such  written 
notifications-for  two  years. 

(2)  The  aircraft  must  be  reinspected 
by  maintenance  personnel  who  meet  the 
requirements  of  paragraph  (b)  of  this 
section  when  the  aircraft  is  next  at  an 
airport  where  such  maintenance 
personnel  are  available. 


(d)  For  purposes  of  this  section, 
emergency  maintenance  means 
maintenance  that — 

(1)  Is  not  scheduled  and 

(2)  Is  made  necessary  by  an  aircraft 
condition  not  discovered  prior  to  the 
departure  for  that  location. 

■  37.  Amend  §  135.255  by  revising 
paragraph  (b)  and  adding  paragraphs  (c) 
and  (d)  to  read  as  follows: 

§  1 35.2S5    Testing  for  alcohol. 

*         *         »     ,   ♦         * 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  certificate  holder 
or  operator  may  use  any  person  who 
meets  the  definition  of  "covered 
employee"  in  appendix  J  to  part  121  of 
this  chapter  to  perform  a  safety-sensitive 
function  listed  in  that  appendix  luiless 
such  person  is  subject  to  testing  for 
alcohol  misuse  in  accordance  with  the 
provisions  of  appendix  J. 

(c)  If  a  certificate  holder  conducts  an 
on-demand  operation  into  an  airport  at 
wliich  no  maintenance  providers  are 
available  that  are  subject  to  the  - 
requirements  of  appendix  J  to  part  121 
of  this  chapter  and  emergency 
maintenance  is  required,  the  certificate 
holder  may  use  persons  not  meeting  the 
requirements  of  paragraph  (b)  of  this 
section  to  provide  such  emergency 
maintenance  imder  both  of  the 
following  conditions: 

(1)  The  certificate  holder  must  give 
written  notification  of  the  emergency 
maintenance  to  the  Drug  Abatement 
Program  Division,  AAM-800,  800 
Independence  Avenue,  Washington,  DC, 
20591.  within  10  days  after  being 
provided  same  in  accordance  with  this 
paragraph.  A  certificate  holder  must 
retain  copies  of  all  such  WTitten 
notifications  for  two  years. 

(2)  The  aircraft  must  be  reinspected 
by  maintenance  personnel  who  meet  the 
requirements  of  paragraph  (b)  of  this 
section  when  the  aircraft  is  next  at  an 
airport  where  such  maintenance 
personnel  are  available. 

(d)  For  purposes  of  this  section, 
emergency  maintenance  means 
maintenance  that — 

(1)  Is  not  scheduled,  and 

(2)  Is  made  necessary  by  an  aircraft 
condition  not  discovered  prior  to  the 
departure  for  that  location. 

■  38.  Revise  §  135.291  paragraph  (b)  to 
read  as  follows: 

§135.291    Applicability. 

***** 

(b)  Permits  training  center  personnel 
authorized  under  part  142  of  this 
chapter  who  meet  the  requirements  of 
§§  135.337  and  135.339  to  conduct 
training,  testing,  and  checking  under 
contract  or  other  arrangement  to  those 
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persons  subject  to  the  requirements  of 
this  subpart. 

■  39.  Amend  §135.321  by  revising 
paragraph  (b)(7)  to  read  as  follows: 

S  135^1    Applicability  and  terms  used. 

***** 

(b)  *  *  * 

(7)  Training  center.  An  organization 
governed  by  the  applicable 
requirements  of  part  142  of  this  chapter 
that  conducts  training,  testing,  and 
checking  under  contract  or  other 
arrangement  to  certificate  holders 
subject  to  the  requirements  of  this  part. 
***** 

■  40.  Amend  §  135.324  by  revising 
paragraph  (a)  and  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

S 1 35.324    Training  program:  Special  rules. 

(a)  Other  than  the  certificate  holder, 
only  another  certificate  holder 
certificated  under  this  part  or  a  training 
center  certificated  under  part  142  of  this 
chapter  is  eligible  under  diis  subpart  to 
conduct  training,  testing,  and  checking 
under  contract  or  other  arrangement  to 
those  persons  subject  to  the 
requirements  of  this  subpart. 

(d)  a  certificate  holder  may  contract 
with,  or  otherwise  arrange  to  use  the 
services  of,  a  training  center  certificated 
under  part  142  of  this  chapter  to 
conduct  training,  testing,  and  checking 
required  by  this  part  only  if  the  training 
center — 
***** 

■  41.  Amend  §  135.385  by  revising 
paragraph  (b)  and  adding  paragraph  (f)  to 
read  as  follows: 

f  135.385  Large  transport  category 
airplanes:  Turbine  engine  powered: 
i^anding  limitations:  Destination  airports. 

***** 

(b)  Except  as  provided  in  paragraph 
(c),  (d),  (e),  or  (f)  of  this  section,  no 
person  operating  a  turbine  engine 
powered  large  transport  category 
airplane  may  take  off  that  airplane 
unless  its  weight  on  arrival,  allowing  for 
normal  consumption  of  fuel  and  oil  in 
flight  (in  accordance  with  the  landing 
distance  in  the  Airplane  Flight  Manual 
for  the  elevation  of  the  destination 
airport  and  the  wind  conditions 
expected  there  at  the  time  of  landing), 
would  allow  a  full  stop  landing  at  the 
intended  destination  airport  within  60 
percent  of  the  effective  length  of  each 
runway  described  below  firon>  a  point  50 
feet  above  the  intersection  of  the 


obstruction  ( learance  plane  and  the 
runway.  For  the  purpose  of  determining 
the  allowably  landing  weight  at  the 
destination  ^rport  the  following  is 
assumed: 
*        * 

(f)  An  elig  ble  on-demand  operator 
may  take  off  a  turbine  engine  powered 
large  transport  category  airplane  on  an 
on-demand  llight  if  all  of  the  following 
conditions  exist: 

(1)  The  operation  is  permitted  by  an 
approved  Destination  Airport  Analysis 
in  that  person's  operations  manual. 

(2)  The  airplane's  weight  on  arrival, 
allowing  for  normal  consumption  of  fuel 
and  oil  in  fli  ;ht  (in  accordance  with  the 
landing  disti  nee  in  the  Airplane  Flight 
Manual  for  t  le  elevation  of  the 
destination  « irport  and  the  wind 
conditions  e  cpected  there  at  the  time  of 
landing),  would  allow  a  full  stop 
landing  at  th  e  intended  destination 
airport  withi  a  80  percent  of  the  effective 
length  of  eac  i  runway  described  below 
ft-om  a  point  50  feet  above  the 
intersection  Df  the  obstruction  clearance 
plane  and  th  3  runway.  For  the  purpose 
of  determini  ig  the  allowable  landing 
weight  at  th«  destination  airport,  the 
following  is  issumed: 

(i)  The  air  >lane  is  landed  on  the  most 
favorable  ruiway  and  in  the  most 
favorable  dinection,  in  still  air. 

(ii)  The  aii  plane  is  landed  on  the  most 
suitable  rum  vay  considering  the 
probable  wii  id  velocity  and  direction 
and  the  grou  nd  handling  characteristics 
of  the  airplaj  le,  and  considering  other 
conditions  s  ich  as  landing  aids  and 
terrain. 

(3)  The  op  oration  is  authorized  by 
operations  s  )ecifications. 

■  42.  Revise  §  135.387  to  read  as  follows: 

§  1 35.387  La  rge  transport  category 
airplanes:  Tut  bine  engine  powered: 
Landing  limit  itions:  Alternate  airports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may  select 
an  airport  a^an  alternate  airport  for  a 
turbine  engine  powered  large  transport 
category  airplane  unless  (based  on  the 
assumption^  in  §  135.385(b))  that 
airplane,  at  me  weight  expected  at  the 
time  of  arrival,  can  be  brought  to  a  full 
stop  landing!  within  70  percent  of  the 
effective  length  of  the  runway  for  turbo- 
propeller-pofMrered  airplanes  and  60 
percent  of  tl^  effective  length  of  the 
nmway  for  t|irbojet  airplanes,  from  a 
point  50  fee^  above  the  intersection  of 


the  obstruction  clearance  plane  and  the 
runway. 

(b)  Eligible  on-demand- operators  may 
select  an  airport  as  an  alternate  airport 
for  a  turbine  engine  powered  large 
transport  category  airplane  if  (based  on 
the  assumptions  in  §  135.385(f))  that 
airplane,  at  the  weight  expected  at  the 
time  of  arrival,  can  be  brought  to  a  full 
stop  landing  within  80  percent  oJF  the 
effective  length  of  the  runway  from  a 
point  50  feet  above  the  intersection  of 
the  obstruction  clearance  plane  and  the 
runway. 

PART  142  —TRAINING  CENTERS 

■  43.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701-44703,  44705,  44707,  44709- 
44711,45102-45103,45301^5302.     , 

■  44.  Amend  §  142.1  by  revising 
paragraph  (a),  republishing  paragraph  (b) 
introductory  text,  revising  paragraphs 
(b)(1),  (b)(4)  and  (b)(5),  and  adding 
paragraph  (b)(6)  as  set  forth  below,  and 
by  removing  paragraph  (c): 

§142.1    Applicability. 

(a)  This  subpart  prescribes  the 
requirements  governing  the  certification 
and  operation  of  aviation  training 
centers.  Except  as  provided  in 
paragraph  (b)  of  this  section,  this  part 
provides  an  alternative  means  to 
accomplish  training  required  by  parts 
61,  63,  91,  121,  125, 127,  135,  or  137  of 
this  chapter. 

(b)  Certification  under  this  part  is  not 
required  for  training  that  is — 

(1)  Approved  under  the  provisions  of 
parts  63,  91, 121, 127, 135,  or  137  of  this 
chapter; 
***** 

(4)  Conducted  by  a  part  121  certificate 
holder  for  another  part  121  Certificate 
holder; 

(5)  Conducted  by  a  part  135  certificate 
holder  for  another  part  135  certificate 
holder;  or 

(6)  Conducted  by  a  part  91  fractional 
ownership  program  manager  for  another 
part  91  fractional  ownership  program 
manager. 

Issued  in  Washington,  DC,  on  August  27, 
2003. 

Marion  C.  Blakey, 
Administrator. 

(PR  Doc.  03-23021  Filed  9-16-03;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

1 7  CFR  Parts  240  and  249 

[Release  No.  34^-48481 ,  International  Series 
Release  No.  1272;  File  No.  S7-1&-03] 

RIN  3235-AI81 

Foreign  Bank  Exemption  From  the 
Insider  Lending  Prohibition  of 
Exchange  Act  Section  13(k) 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  exempt 
qualified  foreign  banks  from  the  insider 
lending  prohibition  under  Section  13(k) 
of  the  Seciu-ities  Exchange  Act  of  1934, 
as  added  by  Section  402  of  the 
Sarbanes-Oxley  Act.  This  section 
prohibits  both  domestic  and  foreign 
issuers  from  making  or  arianging  for 
loans  to  their  directors  and  executive 
officers  unless  the  loans  fall  within  the 
scope  of  specified  exemptions.  One  of 
these  exemptions  permits  certain 
insider  lending  by  a  bank  or  other 
depository  institution  that  is  insured 
under  the  Federal  Deposit  Insurance 
Act.  Foreign  banks  whose  securities  are 
registered  with  the  Securities  and 
Exchange  Commission  are  not  eligible 
for  the  bank  exemption  under  Section 
13(k).  The  proposed  rule  would  remedy 
this  disparate  treatment  nf  foreign  banks 
by  exempting  from  Section  13{k)'s 
insider  lending  prohibition  those 
foreign  banks  that  meet  specified 
criteria  similar  to  those  that  qualify 
domestic  banks  for  this  statutory 
exemption. 

DATES:  Please  submit  your  comments  on 
or  before  October  17,  2003. 

ADDRESSES:  Send  three  copies  of  your 
comments  to  Jonathan  G.  Katz. 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  You  also 
may  submit  your  comments 
electronically  to  the  following  electronic 
mail  address:  nile-comments@sec.gov. 
Your  comment  letter  should  refer  to  File 
No.  S7-15-03;  include  this  file  number 
in  the  subje  t  line  if  you  use  electronic 
mail.  To  help  us  process  and  review 
your  comments  more  efficiently, 
comments  should  be  sent  by  hard  copy 
or  e-mail,  but  not  by  both  methods.  We 
will  make  comment  letters  available  for 
public  inspection  and  copying  in  our 
Public  Reference  Room,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  We  will 
post  electronically  submitted  comment 


letters  on  ou 
lhttp://www. 
FOR  FURTHER 
Elliot  Staffin, 
International 
Division  of 
942-2990. 


r  Internet  Web  site 
i  ec.gov). ' 
NF0RMAT10N  CONTACT: 
Special  Counsel,  Office  of 
Corporate  Finance. 
Corporation  Finance  at  (202) 


SUPPLEMENTA  )Y  INFORMATION:  We 

propose  to  add  Rule  13k-l  -  and  amend 
Form  20-F  '  under  the  Securities 
Exchange  Acl  of  1934.-* 

I.  Background 

.  In  the  waka  of  well-publicized 
corporate  scandals.  Congress  enacted 
Section  402  of  the  Sarbanes-Oxley  Act '"' 
in  order  to  prpvent  corporations  from 
issuing  persohal  loans  to  their 
executives.*'  This  section  added  Section 
13(k),  entitlec  "Prohibition  on  Personal 
Loans  to  Exec  utives,"  to  the  Exchange 
Act.'  Section  13(k)(l)  prohibits  any 
issuer  from  d  rectly  or  indirectly 
extending  or  naintaining  credit, 
arranging  for  he  extension  of  credit,  or 
renewing  an  (xtension  of  credit  "in  the 
form  of  a  pers  onal  loan"  to  or  for  any 
director  or  ex  jcutive  officer  of  that 
issuer."  Becai  ise  the  Sarbanes-Oxley 
Act's  definitii  )n  of  issuer  draws  no 
distinction  between  U.S.  and  non-U. S. 

S  iction  402  s  insider 
lending  proh:  bition  applies  to  any 
domestic  or  fi  )reign  entity  that  has 

reporting  obligations  or 
a  registration  statement 
under  the  Set  urities  Act  of  1933"  that, 
although  not  ,'et  effective,  has  not  been 
withdrawn.^" 

Four  categc  ries  of  personal  loans  are 
expressly  exe  mpt  from  Section  402's 
prohibition: 

(1)  any  ext«  nsion  of  credit  existing 
before  the  Sai  banes-Oxley  Act's 
enactment  as  long  as  no  material 
modification  ar  renewal  of  the  extension 
of  credit  occqrs  on  or  after  the  date  of 
enactment;' 

(2)  specifiel  home  improvement  and 
consumer  credit  loans  if: 


Exchange  Ad 
that  has  filed 


.  78a  Kt 


■2)4 
C  larle 


'  We  do  not  ed 
information,  suci 
addresses,  from 
only  infurmationlv' 
available. 
^  Proposed  1 7 
'17  CFR  249.2 
MSU.S.C 
sPub.  L.  107- 
"  See  Senator 
Cong.  Rec.  S 
also  Senator  Carl 
2.'i,20O2.  toChai 
Cong.  Rec.  S.  21 
'15U.S.C.  78j(k) 
8  15U.S.C.  78n 
prohibits  person,  1 
officers  or  direct(  rs 
"15U.S.C.  77a 
'°Sarbanes-Ox  ey 
'  ■  Exchange  A(  t 


,  735  ) 


personal,  identifying 
as  names  or  electronic  mail 
^ectronic  submissions.  Submit 
ou  wish  to  make  publicly 

dFR240.13k-l. 
Of. 


.  seq.  ("Exchange  Act"). 
116  Stat.  745(2002). 
es  Schumer's  remarks  in  148 
7360-7361  duly  25.  2002).  See 
Levin's  letter,  dated  September 
i  man  Harvey  Pitt,  reprinted  in  149 
1^,  2179-2180  (February  11,  2003). 
k). 

(k)(l).  Section  13(k)(l)  further 
loans  to  an  issuer's  executive 
by  any  subsidiary  of  that  issuer. 
et  seq.  ("Secu.'ities  Act"). 
Act  Section  (2)(a)(7). 
Section  13(k)(l). 


•  Made  in  the  ordinary  course  of  the 
issuer's  consumer  credit  business, 

•  of  a  type  generally  made  available 
to  the  public  by  the  issuer,  and 

•  on  terms  no  more  favorable  than 
those  offered  to  the  public; 

(3)  loans  by  a  broker-dealer  to  its 
employees  that: 

•  Fulfill  the  three  conditions  of 
paragraph  (2)  above, 

•  are  made  to  buy,  trade  or  carry 
securities  other  than  the  broker-dealer's 
securities,  and 

•  are  permitted  by  applicable  Federal 
Reserve  System  regulations;  1- and 

(4)  "any  loan  made  or  maintained  by 
an  insured  depository  institution  (as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1813)),' 
if  the  loan  is  subject  to  the  insider 
lending  restrictions  of  section  22(h)  of 
the  Federal  Reserve  Act  (12  U.S.C. 
375b)."'' 

This  last  exemption  applies  only  to  an 
"insured  depository  institution,"  which, 
as  defined  by  the  Federal  Deposit 
Insurance  Act  ("FDIA"),''*  is  a  bank  or 
savings  association  that  has  insured  its 
deposits  with  the  Federal  Deposit 
Insurance  Corporation  ("FDIC"),'5 
Although  this  Section  402  provision 
does  not  explicitly  exclude  foreign 
banks  from  the  exemption,  under 
current  U.S.  banking  regulation  a 
foreign  bank  cannot  be  an  "insured 
depository  institution"  and,  therefore, 
cannot  qualify  for  the  bank  exemption. 
Since  1991,  following  enactment  of  the 
Foreign  Bank  Supervision  Enhancement 
Act  ("FBSEA"),  a  foreign  bank  that 
seeks  to  accept  and  maintain  FDIC- 
insured  retail  deposits  in  the  United 
States  must  establish  a  U.S.  subsidiary, 
rather  than  a  branch,  agency  or  other 
entity,  for  that  purpose."*  These  U.S. 
subsidiaries  of  foreign  banks,  and  the 
limited  number  of  grandfathered  U.S. 
branches  of  foreign  banks  that  had 
obtained  FDIC  insurance  prior  to 
FBSEA's  enactment,^''  can  engage  in 
FDIC-insured,  retail  deposit  activities 
and,  thus,  qualify  as  "insured 
depository  institutions."  But  the  foreign 
banks  that  own  the  U.S.  insured 
depository  subsidiaries  or  operate  the 
grandfathered  insured  depository 
branches  are  not  themselves  "insured 


'2  Exchange  Act  Section  13(k)(2)  [15  U.S.C. 
78m(k)(2)j  establishes  the  exemptions  for  the 
specified  home  improvemimt  and  consumer  credit 
loans  as  well  as  the  broker-dealer  loans. 

'3 Exchange  Act  Section  13(k)(3)  [15  U.S.C. 
78m(k)(3)|. 

•••  12  U.S.C.  1811  e(  seq. 

>'■  12  U.S.C.  1813(c)(2). 

•6  12  U.S.C.  3104(d)(1). 

"12  U.S.C.  3104(d)(2). 
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depository  institutions"  under  the 
FDIA.'« 

Because  foreign  banks  cannot  meet 
the  threshold  criterion  for  the  "insured 
depository"  exemption  under  Section 
402 ,  some  foreign  banks  '  ^  believe  that 
Section  402  runs  counter  to  the 
principle  of  "national  treatment,"  which 
has  been  a  fundamental  goal  of  federal 
banking  legislation  concerning  foreign 
banks. 2"  Federal  banking  law  generally 
permits  foreign  financial  institutions  to 
operate  in  the  United  States  without 
incurring  either  significant  advantage  or 
disadvantage  compared  with  U.S. 
financial  institutions. 2'  Foreign  banks 
have  commented  that  the  inability  of 
foreign  banks  to  qualify  for  the  "insured 
depository"  exemption  places  them  at  a 
disadvantage  compared  to  their  U.S. 
counterparts.  Foreign  banks  have  also 
noted  that  many  of  them  are  already 
subject  in  their  home  jurisdictions  to 
insider  lending  restrictions  that  are 
similar  although  not  identical  to  those 
imposed  by  Federal  Reserve  rules. 

Some  foreign  banks  have  further 
commented  that,  under  foreign  banking 
regulations,  their  directors  and 
executive  officers  are  prohibited  from 
borrowing  money  from  other  banks  and 
financial  institutions.  In  addition, 
although  not  required  by  local 
regulations,  some  foreign  banks,  like 
some  of  their  U.S.  counterparts,  have 
imple^nented  policies  that  prohibit 
senior  insiders  from  borrowing  money 
from  other  banks  for  the  purpose  o£ 
enhancing  oversight  and  surveillance  of 
financial  transactions  by  insiders.  The 
combination  of  these  prohibitions  and 
the  provisions  of  Section  402  would 


'"Most  foreign  banks  with  LLS.  operations  are 
engaged  in  wholesale  banking  activities  in  the 
United  States,  not  in  the  retail  deposit  business.  See 
U.S.  General  Accounting  Office.  "Foreign  Banks — 
Assessing  Their  Role  in  the  U.S.  Banking  System." 
pp.  3.  5  (February  1996)  {'GAO  Foreign  Banks 
Report").  These  U.S.  operations  of  foreign  banks 
have  been  extensive.  For  example,  in  calendar  vear 
2002.  there  were  SI. 34  trillion  in  assets  dedicated 
to  the  U.S.  operations  of  foreign  banks.  During  this 
year,  only  68  (12.4%)  of  the  547  U.S. -based  entities 
owned  or  operated  by  foreign  banks  were  FDIC- 
insured.  See  the  Federal  Reserve  Bank's  "Report 
Regarding  Structure  Data  for  U.S.  Offices  of  Foreign 
Banks  as  of  December  31.  2002."  which  is  available 
on  the  Federal  Reserve  Bank's  Web  site  at  http:// 
\vv,-w.fedemlresei\'e.gov/releases/iba.  Of  the  46 
foreign  banks  that  are  currently  Exchange  Act 
reporting  companies  and,  thus,  subject  to  the 
Sarbanes-Oxley  Act,  only  10  have  U.S. -based 
opera' ions  that  are  FDlC-insured. 

"The  Commission  has  received  several  letters 
from  foreign  banks  and  their  counsel  discussing 
specific  proposals  relating  to,  and  urging  us  to 
adopt,  an  insider  lending  exemption  for  foreign 
banks.  We  will  make  these  letters  publicly  available 
along  with  comment  letters  that  we  will  receive  in 
response  to  this  rule  propcsal. 

2"  See,  for  example,  the  GAO  Foreign  Banks 
Report  at  2. 

"  GAO  Foreign  Banks  Report  at  16. 


arguably  effectively  foreclose  a  director 
or  executive  officer  of  a  foreign  bank 
whose  securities  are  registered  with  the 
Commission  from  borrowing  money. 
Consequently,  several  foreign  banks 
have  urged  the  Conrniission  to  adopt  an 
exemption  for  foreign  banks  from  the 
Exchange  Act's  insider  lending 
prohibition. 

When  crafting  this  proposed  foreign 
bank  exemption,  we  have  attempted  to 
strike  the  appropriate  balance  among 
various  approaches.  Subjecting  foreign 
banks  to  all  of  the  Federal  Reserve 
System's  detailed  requirements  in  this 
area  does  not  seem  necessary  or 
appropriate,  especially  when  many 
foreign  banking  regulators  have  well 
developed  regulatory  schemes  related  to 
insider  lending.  Thus,  the  proposed 
exemption  is  based  on  principles  that 
underlie  relevant  U.S.  banking 
regulations  without  applying  certain  of 
the  specific  requirements  contained  in 
those  regulations.  Yet  we  have  also 
striven  to  be  specific  enough  to  ensure 
that  the  exemption  is  faithful  to  the 
principles  of  Section  402  while  giving 
issuers  adequate  guidance  regarding 
whether  the  exemption  is  available. 

Overlaying  all  of  these  concerns  has 
been  our  strong  commitment  to 
implement  fully  the  spirit  of  the 
Sarbanes-Oxley  Act  for  all  companies 
that  are  subject  to  the  Act.  We  believe 
that  our  proposed  foreign  bank  rules  are 
consistent  with  the  legislative  intent 
underlying  Section  402.  There  is  little 
legislative  history  to  assist  in  discerning 
Congressional  intent  regarding  Section 
402.  The  legislative  history  that  does 
exist  reveals  that  Section  402  was 
introduced  in  an  amendment  to  the 
Sarbanes-Oxley  Act  just  prior  to  its 
passage  on  July  25,  2002  in  order  to  curb 
corporate  corruption  by  preventing 
corporations  from  meiking  personal 
loans  to  their  executives. ^^  vvhile  there 
is  no  discussion  concerning  the  scope  of 
the  Section  402  exemptions,  there  also 
is  nothing  to  indicate  that  Congress 
intended  to  treat  foreign  banks 
differently  than  domestic  banks.  The 
proposed  foreign  bank  exemption  would 
be  consistent  with  the  Sarbanes-Oxley 
Act  by  extending  Section  13(k)'s 
banking  exemption  to  foreign  banks  but 
only  if  they  meet  specified  criteria 
comparable  to  those  required  for 
domestic  banks. 


n.  Discussion 

A.  Overview  of  the  Proposed  Foreign 
Bank  Exemption 

Proposed  Rule  13k-l  would  exempt 
from  Section  13(k)(l)'s  insider  lending 
prohibition  an  issuer  that  is  a  foreign 
bank  or  the  parent  company  of  a  foreign 
bank  with  respect  to  loans  by  the  foreign 
bank  to  its  insiders  or  the  insiders  of  its 
parent  company  as  long  as: 

(1)  either: 

(a)  The  laws  or  regulations  of  the 
foreign  bank's  home  jurisdiction  require 
the  bank  to  insure  its  deposits;  or 

{b)  the  Federal  Reserve  Board  has 
determined  that  the  foreign  bank  is 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  jurisdiction  supervisor  under  12 
CFR  211.24(c);  and 

(2)  the  laws  or  regulations  of  the 
foreign  bank's  home  jurisdiction  restrict 
the  foreign  bank  from  making  loans  to 
its  executive  officers  and  directors  or 
those  of  its  parent  company  unless  the 
foreign  bank  extends  the  loan: 

(a)  on  substantially  the  same  terms  as 
those  prevailing  at  the  time"  for 
comparable  transactions  by  the  foreign 
bank  with  other  persons  who  are  not 
executive  officers,  dii-ectors  or 
employees  of  the  foreign  bank  or  its 
parent  company;  or 

(b)  pursuant  to  a  benefit  or 
compensation  p)rogram  that  is  widely 
available  to  the  employees  of  the  foreign 
bank  or  its  parent  company  and  does 
not  give  preference  to  any  of  the 
executive  officers  or  directors  of  the 
foreign  bank  or  its  parent  company  over 
any  other  employees  of  the  foreign  bank 
or  its  parent  company;  or 

(c)  following  the  express  approval  of 
the  loan  by  the  foreign  bank's  home 
jurisdiction  supervisor;  and 

(3)  for  any  loan  that,  when  aggregated 
with  the  amount  of  all  other  outstanding 
loans  to  a  particular  executive  officer  or 
director,  exceeds  $500,000: 

(a)  a  majority  of  the  foreign  bank's 
board  of  directors  has  approved  the  loan 
in  advance;  and 

(b)  the  loan's  intended  recipient  has 
abstained  from  participating  in  the  vote 
regarding  the  loan. 

B.  Definition  of  Foreign  Bank 

The  proposed  rule  would  employ  a 
definition  of  "foreign  bank"  that  is 
similar  to  the  definition  under 
Regulation  K  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  ("Federal 
Reserve  Board  "l.^^  Under  this 


'^'  See  Senator  Charles  Schumers  remarks  in  148 
Cong.  Rec.  S.  7350  at  7360-7361.  See  also  Senator 
Carl  Levin's  letter  to  Chairman  Harvey  Pitt 
reprinted  in  149  Cong.  Rec.  S  2178  at  2179-2180. 


^'Codified  at  12  CFR  21 1.1  pf  seq..  Regulation  K 
comprises  the  Federal  Reserve  Board's  rules 
pertaining  to  international  banking  operations. 
Regulation  K's  definition  of  foreign  bank  is  found 
at  12CFR211.2(j). 
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definition,  a  foreign  bcink  is  an 
institution  that  is: 

(1)  incorporated  or  organized  under 
the  laws  of  a  country  other  than  the 
United  States  or  a  political  subdivision 
of  a  country  other  than  the  United 
States;^'' 

(2)  regidated  as  a  bank  by  that 
country's  or  subdivision's  government; 
and 

(3)  engaged  substantially  in  the 
business  of  banking.^^ 

This  definition  would  also  include  a 
provision  explaining  that,  in  order  to  be 
an  institution  engaged  substantially  in 
the  business  of  banking,  a  foreign  entity 
must  receive  deposits  to  a  substantial 
extent  in  the  regular  coiirse  of  its 
business,  have  the  power  to  accept 
demand  deposits,  and  extend 
commercial  or  other  types  of  credit.^^ 
Thus,  this  definition  would  exclude 
from  the  exemption  foreign  companies 
that  are  in  the  business  of  extending 
credit  but,  because  they  do  not  accept 
deposits  in  the  home  coimtry,  are 
'  subject  to  a  less  stringent  regulatory 
regime  there. 

Comment  Solicited 

We  solicit  comment  on  the  proposed 
definition  of  foreign  bank  as  well  as  on 
all  other  aspects  of  the  proposed  rule. 
Here  and  throughout  the  release,  when 
we  solicit  conunent,  we  are  interested  in 
hearing  from  all  interested  parties, 
including  members  of  the  investing 
public,  representatives  of  the  foreign 
and  domestic  banking  community,  other 
foreign  private  issuers  and  domestic 
issuers.  We' are  further  interested  in 
learning  from  all  parties  what  aspects  of 
the  rule  proposal  they  deem  essential, 
what  aspects  they  believe  are  preferred 
but  not  essential,  and  what  aspects  they 
believe  should  be  modified. 

Regarding  the  proposed  definition  of 
foreign  bank,  should  we  exclude  from 
the  definition  financial  institutions  that 
extend  credit  but  do  not  customarily 
accept  deposits  in  their  home 
jurisdictions,  as  proposed?  Are  there 
other  tjrpes  or  characteristics  of  foreign 
financial  or  lending  institutions  that 
should  be  included  or  excluded  from 
the  definition  of  foreign  bajok  and,  if  so, 
why?  Is  it  appropriate  to  look  to 
Regulation  K  under  the  Federal  Reserve 
Act  for  the  proposed  definition  of 
foreign  bank?  Is  there  another  regulation 


'*  Under  the  Exchange  Act.  the  term  "United 
States"  includes  the  District  of  Columbia.  Puerto 
Rico,  the  Virgin  Islands,  and  any  other  possession 
of  the  United  States.  Seethe  definition  of  "State" 
in  Exchange  Act  Section  3(a)(16)  (15  U.S.C; 
78c(a)(16)l.  The  proposed  rule  would  assume  this 
statutory  definition. 

^^See  proposed  17  CFR  240.13k-l(a). 

26 See  proposed  17  CFR  240.13k-l(a)(3). 


C.  The  Homdjurisdict 
Insurance  or  CCS 


or  law  that  w  ould  be  more  appropriate 
and,  if  so,  wl  y? 


ion  Deposit 
Condition 


Proposed  Rule  13k-l  (b)(1)  would 
establish  twoj  alternative  conditions. 
Under  the  fir  !t  condition,  a  foreign  bank 
would  be  elij  ible  for  the  exemption  if  it 
were  subject  o  a  deposit  insurance 
regime  in  its  lome  jurisidiction.  This 
condition  wo  uld  be  consistent  with  the 
Sarbanes-Ox!  ey  Act  by  making  it  more 
likely  that  a  qualifying  foreign  bank  is 
subject  in  its  home  jurisdiction  to  a 
banking  regujatorj'  regime  that  generally 
addresses  thd  risks  that  Section  402  was 
intended  to  giiard  against.  Moreover, 
since  domest  c  banks  are  currently 
subject  to  a  d  jposit  insurance 
requirement,  adoption  of  a  similar 
requirement  lor  foreign  banks  would 
assist  in  ensiaing  that  foreign  banks  are 
not  viewed  as  advantaged  over  domestic 
banks  when  determining  eligibility  for 
the  Section  I8(k)  exemption. 

While  then  i  appears  to  be  some 
difference  of  opinion  among  foreign 
banking  regu!  ators  and  economists  as  to 
the  role  of  an  insurance  scheme  in 
ensuring  an  eiffective  and  sound  banking 
regulatory  regime,^^  numerous  countries 
have  nevertheless  adopted  some  form  of 
a  deposit  insikrance  scheme,  including 
approximate]  y  34  European  countries, 
10  African  co  untries,  8  Asian  countries, 
4  Middle  Eas  em  countries,  and  16 
countries  froi  a  North  or  South 
America.^"  T  lerefore,  our  proposed 
home  countr  deposit  insurance 
requirement :  or  foreign  banks,  if 
adopted,  woi  Id  likely  be  satisfied  by 
most  foreign  )anks. 

Moreover, '  ve  have  phrased  the 
deposit  insur  mce  requirement  in 
general  terms  in  recognition  that  there 
are  difference  s  among  deposit  insurance 
schemes  in  tie  foreign  banks'  home 
countries.  In  he  interest  of  comity,  we 
believe  that  d  eference  to  the  foreign 
banking  supe  -visor  regarding  the  details 
of  its  deposit  Insurance  scheme  is 
appropriate. 

Proposed  Rlule  13k-l(b)(l)'s 
alternative  co  ndition  would  render  a 
foreign  bank  ( eligible  for  the  exemption 


!a 


■"■  See  for  exa. 
Insurance:  Overvfew 
(February  1991): 
Regulation  and 
11.  n.  5  (January 
Paper  available 
b2ealev.pdf. 

-'  See  Federal 
"International  Directory 
which  is  availabl : 
intguideOO.pdf; 
International  Monetary 
A  Survey  of  Act 
(April  1999)  (  ' 


<m  ale 


e.  U.S.  GAO.  "Deposit 
of  Six  Foreign  Systems" 
ind  lames  R.  Barth.  "Bank 
S  ipervision;  What  Works  Best?", 
:002).  a  Basel  Committee  Working 
http://www.bis.org/bcbs/eventi/ 


I  leposit  Insurance  Corporation, 

of  Deposit  Insurers"  (2000). 
at  http://ww\v2.fdic.gov/iddi/ 
Working  Paper  99/54  for  thr 
Fund,  "Deposit  Insuranr  ■: 
1  and  Best  Practices,"  30-34 
Working  Paper"). 


if  the  Federal  Reserve  Board  has 
detprmined  that  the  foreign  bank  is 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis 
("CCS")  by  its  home  jurisdiction 
supervisor.  CCS  refers  to  a  Federal 
banking  regulatory  requirement  that 
provides  that,  before  a  foreign  bank  can 
establish  a  U.S.  branch  or  agency  or 
acquire  a  U.S.  bank  or  commercial 
lending  company,  the  Federal  Reserve 
Boara  must  determine  that  the  foreign 
bank  is  subject  to  CCS  in  its  home 
jurisdiction.29  In  order  to  make  this 
determination,  among  other 
considerations,  the  Board  must  find  that 
the  supervisor  in  the  bank's  home 
jurisdiction  receives  information  on  the 
bank's  worldwide  operations  sufficient 
to  assess  the  bank's  overall  financial 
condition  and  compliance  with  laws 
and  regulations.30 

We  recommend  establishing  a 
favorable  CCS  determination  as  an 
alternative  condition  to  a  deposit 
insurance  requirement  primarily  in 
order  to  accommodate  foreign  banks 
located  in  jurisdictions  that  lack  a 
deposit  insurance  scheme  yet  have 
received  a  favorable  CCS  determination. 
This  alternative  would  be  consistent 
with  Section  402  by  rendering  eligible 
for  the  bank  exemption  those  foreign 
banks  permitted  to  do  business  in  the 
United  States  because  the  Board  has 
found  their  home  country  banking  ;laws 
and  supervision  to  be  sufficiently 
comprehensive. 

ByTequiring  either  a  home  coimtry 
deposit  insurance  scheme  or  a  favorable 
CCS  determination,  we  would  ensure 
that  the  insider  lending  e  cemption 
would  apply  only  to  qualified  foreign 
banks  and  not  to  other  foreign  entities, 
such  as  insurance  companies  or  pension 
funds,  that  may  also  be  subject  to 
oversight  in  their  home  countries. 
Moreover,  by  positing  a  home 


aid 


tU) 


'\U¥ 


29  See  12  U.S.C.  3105(d)(2)(A)  and  12  CFR 
211.24(c). 

30  When  making  this  CCS  determination,  the 
Board  must  assess  a  number  of  factors,  including 
the  extent  to  which  the  home  country  supervisor:. 

(1)  Ensures  that  the  foreign  bank  has  adequate 
procedures  for  monitoring  and  controlling  its 
activities  worldwide; 

(2)  obtains  information  on  the  condition  of  the 
foreign  bank  and  its  subsidiaries  and  offices  outside 
the  home  country  through  regular  reports  of 
examination,  audit  reports,  or  otherwise: 

(3)  obtains  information  on  the  dealings  and 
relationships  between  the  foreign  bank  and  its 
affiliate  companies; 

(4)  receives  from  the  foreign  bank  consolidated 
financial  reports  on  a  worldwide  basis  or 
comparable  information  that  permits  analysis  of  the 
foreign  bank's  financial  condition  on  a  worldwide, 
consolidated  basis;  and 

(5)  evaluates  prudential  standards,  such  as  capital 
adequacy  and  risk  asset  exposure,  on  a  worldwide 
basis. 

12CFR211.24(cKl)(ii). 
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jurisdiction  deposit  insurance 
requirement  as  an  alternative  to  a 
favorable  CCS  determination,  we  would 
enable  foreign  banks  that  have  U.S. 
offices  approved  by  the  Federal  Reserve 
Board  under  a  standard  other  than  CCS 
to  qualify  for  the  exemption.^i  In 
addition,  if  we  required  only  a  favorable 
CCS  determination,  the  proposed  rule 
would  deny  the  exemption  to  a  foreign 
bank  that  has  never  applied  to  the  Board 
for  approval  of  a  U.S.  office  even  if  the 
foreign  bank's  home  country  has 
promulgated  insider  lending  restrictions 
similar  to  those  under  U.S.  law  and  the 
bank  otherwise  meets  oin  proposed 
requirements. 

Comment  Solicited 

We  solicit  comment  on  proposed  Rule 
13k-l{b){l).  Should  we  rely 
alternatively  on  a  home  jurisdiction 
deposit  insurance  requirement  or  a 
favorable  CCS  determination,  as 
proposed?  Should  we  use  only  a 
favorable  CCS  determination  as  the  sole 
criterion?  If  so,  would  we  be  excluding 
banks  from  countries  that  appear  to 
have  a  developed  bank  regulatory 
regime  but  have  nevertheless  not 
received  a  favorable  CCS  determination? 
Conversely,  should  we  rely  exclusively 
on  a  home  jurisdiction  deposit 
insurance  requirement?  If  so,  should  we 
require  that  the  home  jmisdiction 
deposit  insurance  requirement  meet 
certain  specified  criteria?  Or  are  we 
correct  in  deferring  to  the  home 
jiuisdiction  bank  supervisor  and 
positing  only  a  general  home 
jurisidiction  deposit  insurance 
requirement,  as  proposed?  Are  there 
other  criteria  that  should  be  used,  either 
as  alternatives  to  those  that  have  been 
proposed  or  as  the  sole  criteria? 

We  have  based  the  proposed  CCS 
determination  alternative  on  the  Federal 
Reserve  Board's  practice  of  determining 
whether,  upon  application  to  the  Board, 
a  specific  bank  is  subject  to  CCS  in  its 
home  jurisdiction.  However,  for  the 


^'  The  Federaf  Reserve  Board  has  approved 
several  applications  firoin  foreign  banks  for  U.S. 
branch  or  agency  offices  under  a  standard  that  does 
not  require  a  CX^  determination  but  only  a  finding 
that  the  home  country  supervisor  is  "actively 
working  to  establish  arrangements  for  the 
consolidated  supervision"  of  the  bank  and  allpther 
foctors  are  consistent  with  approval.  See  12  CfR 
211.24(c){lMiii)-  A  less  rigorous  ^andard  also  exists 
for  the  Board's  approval  of  a  foreign  bank's 
applicatioa  for  a  U.S.  "representative"  office.  See 
12  CFR  211.24(d)(2).  The  home  country  of  a  foreign 
bank  that  has  received  Board  approval  under  either 
of  these  other  standards  may  have  adopted  insider 
lending  restrictions  although  its  banking  regulations 
may  not  yet  fully  meet  CCS  criteria.  This  foreign 
bank  woidd  not  be  eligible  for  the  exemption  from 
Exchange  Act  Section  13(k)'s  insider  lending 
prohibition  if  we  were  to  adopt  a  rule  that  made  a 
favorable  CCS  determination  the  sole  criterion  for 
the  exemption. 


purpose  of  the  proposed  foreign  bank 
exemption  under  Section  402,  because 
most  banks  within  a  particular 
jurisidiction  are  likely  to  be  simileirly 
regulated,  it  may  be  appropriate  to 
require  that  at  least  one  bank  in  the 
foreign  bank's  home  jurisidiction  has 
been  the  subject  of  a  favorable  CCS 
determination.  We  solicit  comment  on 
whether  the  proposed  exemption  should 
be  available  to  a  foreign  bank  that  has 
specifically  received  a  favorable  CCS 
determination,  as  proposed.  Should  we 
instead  permit  a  foreign  bank  to  qualify 
for  the  proposed  exemption  if  its  home 
jurisidiction  is  also  the  home 
jurisdiction  of  at  least  one  bank  that  has 
received  a  favorable  CCS  determination? 

D.  The  Home  Jurisdiction  Insider 
Lending  Restriction  Condition 

In  addition  to  having  to  fulfill  one  of 
the  two  conditions  set  forth  in  proposed 
Rule  13k-l(b)(l),  a  foreign  bank  would 
also  have  to  meet  one  of  three  alternate 
conditions  in  proposed  Rule  13k-l(b)(2) 
in  order  to  be  eligible  for  the  foreign 
bank  exemption.  The  first  two 
conditions  are  based  on  primary 
requirements  of  the  Federal  Reserve 
Act's  insider  lending  restrictions. ^2 
These  conditions  would  require  a 
foreign  bank's  loan  to  an  executive 
officer  or  director  to  be  either  on  market 
terms  to  unrelated  parties  or,  if  pursuant 
to  an  employee  benefit  or  compensation 
plan,  on  terms  no  more  beneficial  to 
those  offered  to  its  other  employees. 
Moreover,  because  Section  13{k) 
prohibits  an  issuer  from  making  or 
arranging  for  an  insider  loan  through  a 
subsidiary, 33  proposed  Rule  13k-l(b)(2) 
would  permit  a  foreign  bank  to  make  a 
loEin  to  the  executive  officers  or 
directors  of  its  parent  company  ^^  oidy 
when  the  loan  is  on  market  terms  to 
unrelated  parties  or,  if  pursuant  to  the 
parent  company's  employee  benefit  or 
compensation  plan,  on  terms  no  more' 
favorable  to  those  offered  to  the  parent 
company's  other  employees. 
Alternatively,  a  foreign  bank  insider 
loan  could  dso  qualify  for  the  Section 
13(k)  exemption  if  it  has  received  the 
prior  approved  of  the  foreign  bank's 
home  jurisdiction  supervisor. 

This  second  provision  of  proposed 
Rule  13k-l(b)  would  be  consistent  with 
Section  402  by  conditioning  the 


exemption  on  a  foreign  bank's 
adherence  to  one  of  the  main  insider 
lending  restrictions  of  Regulation  O. 
Since  many  jurisdictions  have  adopted 
insider  lending  restrictions  similar  to 
those  of  Regulation  O.^s  we  do  not 
believe  that  this  proposed  provision 
should  pose  an  undue  burden  for  many 
foreign  banks. 

The  proposed  exemption  would 
recognize  that  differences  exist  between 
and  among  Regulation  O  and  bank 
insider  lending  regulatory  regimes  in 
foreign  jurisdictions.  For  example,  as 
proposed  Rule  13k-l(b)(2)'s  last 
alternative  condition  reflects,  some 
jtirisdictions  hinge  the  legality  of  a  bank 
insider  loan  on  it^  pre-approval  by  the 
home  jurisdiction  bank  supervisor. 
Again  in  the  interest  of  comity,  we 
believe  that  some  measiue  of  deference 
to  the  home  jurisdiction  bank  supervisor 
regarding  the  content  of  its  insider 
lending  restrictions  is  appropriate. 

We  are  aware  that  some  foreign  banks 
believe  that  a  favorable  CCS 
determination  for  its  home  jurisdiction 
should  suffice  to  qualify  a  foreign  b^nk 
for  the  exemption  from  insider 
lending.  3^  We  have  not  based  our 
proposed  rule  on  this  approach  because 
whether  a  foreign  bank  is  subject  to 
insider  lending  restrictions  in  its  home 
country  is  not  a  specific  statutory  or 
regulatory  criterion  that  the  Federal 
Reserve  BOard  must  consider  when 
making  its  CCS  determination. 
Consequently,  in  many  instances,  a 
favorable  CCS  determination  does  not 
reveal  whether  a  foreign  bank's  home 
country  has  insider  lending  restrictions 
similar  to  those  under  Federal  Reserve 


"  The  Federal  Reserve  Art's  insider  lending 
restrictions  are  set  forth  in  Regulation  O  (12  CFR 
215.1  et  seq.)  as  well  as  in  the  Act  itself  at  12  U.S.C 
375a  and  375b. 

>' Exchange  Act  Section  13(k)(l). 

><  Proposed  Rule  13k-l  (a)(4)  would  define  the 
"parent  company"  of  a  foreign  bank  as  a 
corporation  or  other  organization  that  directly  or 
indirectly  owns  more  than  50  percent  of  the  voting 
securities  or  equity  of  the  foreign  bank. 


'^  The  Basel  Committee  on  Bank  Supervision  of 
the  Bank  for  International  Settlements  ("Basel 
Committee")  has  developed  its  "Core  Principles  for 
Effective  Banking  Supervision"  ["Core  Principles") 
and  its  "Core  Principles  Methodology"  in  order  to 
provide  the  international  financial  community  with 
a  benchmark  against  which  the  effectiveness  of 
bank  supervisory  regimes  can  be  assessed."  See 
Basel  Committee,  Core  Principles  Methodology.  3 
(1999).  Principle  10  of  the  Core  Principles 
Methodology  provides  that  "banking  supervisors 
must  have  in  place  requirements  that  banks  lend  to 
related  companies  and  individuals  on  an  arms- 
length  basis,  that  such  extensions  of  credit  are 
effectively  monitored,  and  that  other  appropriate 
steps  are  taken  to  control  or  mitigate  the  risks." 
Core  Principles  Methodology  at  25.  According  to  the 
Basel  Committee,  "the  vast  majority  of  countries 
have  endorsed  the  Core  Principles  and  have 
declared  their  intention  to  implement  them."  Core 
Principles  M  1. 

"  For  example,  the  Institute  of  International 
Bankers  has  requested  that  we  adopt  a  rule  that 
would  exempt  a  foreign  bank  under  Section  402  if 
it  derives  from  a  country  that  the  Federal  Reserve 
Board  has  determined  provides  OCS  over  its 
banking  institutions  or  if  it  is  subiect  in  its  home 
jurisdiction  to  insider  lending  regulations  modeled 
on  the  corp  principles  of  Regulation  O.  We  will 
make  a  copy  of  this  letter  publicly  available. 
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regulations  if  at  all.^^  In  addition, 
because  Section  402  conditions  the  bank 
exemption  on  compliance  with 
Regulation  O,  it  is  consistent  to 
condition  the  foreign  bank  exemption 
on  requirements  comparable  to  those 
imder  Regulation  O. 

Comment  Solicited 

We  solicit  comment  on  proposed  Rule 
13k-l(b)(2).  Should  we  require  a  foreign 
bank  to  be  subject  to  at  least  one  of  the 
three  prescribed  insider  lending 
restrictions  in  its  home  jurisdiction  in 
addition  to  being  from  a  jurisdiction 
that  has  enacted  a  deposit  insurance 
requirement  or  has  received  a  favorable 
CCS  determination,  as  proposed? 
Should  being  subject  to  one  of  the  three 
prescribed  insider  lending  restrictions 
in  its  home  jurisdiction  be  the  sole 
criterion  for  determining  whether  a 
foreign  bank  is  eligible  for  the  insider 
lending  exemption?  Or  should  being 
from  a  jurisdiction  that  has  received  a 
favorable  CCS  determination  suffice  to 
qualify  a  foreign  bank  for  the 
exemption? 

If  we  should  require  a  foreign  bank  to 
be  subject  to  insider  lending  restrictions 
in  its  home  jurisdiction,  should  we  limit 
the  alternatives  to  those  set  forth  in  the 
first  two  prongs  of  proposed  Rule  13k- 
1(b)(2)?  Should  we  require  a  foreign 
bank  to  be  subject  to  insider  lending 
restrictions  that  are  substantially  similar 
to  other  insider  lending  provisions  of 
Regulation  O  in  addition  to  the  two 
proposed  restrictions?  Should  we 
permit  a  foreign  bank  to  make  insider 
loans  that  comply  with  Regulation  O 
requirements  even  if  the  foreign  bank's 
home  jurisdiction  has  not  yet  enacted 
these  requirements  as  laws  or  rules? 

Should  we  condition  the  Section 
13(k)  exemption  for  a  foreign  bank's 
loans  to  the  executive  officers  or 
directors  of  its  parent  company,  as 
proposed?  If  so,  should  we  deHne  a 
foreign  bank's  "parent  company"  as  a 
corporation  or  other  organization  that 
directly  or  indirectiy  owns  more  than  50 
percent  of  the  voting  securities  or  equity 
of  the  foreign  bank,  as  proposed? 
Should  the  percentage  of  ownership  be 
higher  or  lower  and,  if  so,  why?  For 
example,  should  we  base  our  definition 
on  the  definition  of  "subsidiary"  under 
the  Bank  Holding  Company  Act,^^ 
which  is  referenced  in  Regulation  O,^^ 
and  which  in  part  defines  the  subsidiary 
of  a  bank  holding  company  as  any 
company  25  percent  or  more  of  whose 


company 

Should  we 
qualify  for  the 


voting  shares  hie  directly  or  indirectly 
owned  or  con  xolled  by  such  bank 
holding  comp  any?  Are  there  other 
indices  of  owi  lership  or  control  that  the 
definition  of  s  foreign  bank's  "parent 
■■  should  include? 

jermit  a  foreign  bank  to 
exemption  if  its  insider 
loans  are  subj  ;ct  to  prior  approval  by 
the  bank  supa  rvisor  in  its  home 
jurisdiction,  as  proposed?  Should  we 
subject  a  forei  ;n  bank  only  generally  to 
insider  lendir  g  restrictions  in  its  home 
jm-isdiction  w  ithout  specifying  the 
content  of  the  restrictions?  Are  there 
other  criteria  i  hat  should  be  used,  either 
as  alternatives  to  those  that  have  been 
proposed  or  a  i  sole  criteria?  For 
example,  shoi  Id  we  exempt  from  the 
proposed  insi  ler  lending  conditions 
insider  loans  ( if  a  foreign  bank  that  are 
of  a  de  minim  s  amount  and  that  are 
exempt  from  i  nsider  lending  restrictions 
in  its  home  ju  isdiction?  Would  this 
type  of  exemp  tion  be  consistent  with 
insider  lendin  i  restrictions  applicable  to 
U.S.  banks? 

E.  The  Prior  B  jard  of  Directors 
Approval  Con  iition 

Proposed  Ri  lie  13k-l  (b)(3)  would 
require  prior  i  pproval  by  a  majority  of 
the  foreign  bai  ik's  board  of  directors  of 
any  insider  loi  in  in  an  amount  that, 
when  aggregal  ed  with  all  other 
outstanding  loans  to  a  particular 
executive  officer  or  director .^  exceeds 
S500,000.  The  proposed  rule  would  also 
require  the  inl  ended  loan  recipient  to 
abstain  from  t  le  vote  on  the  loan. 
Domestic  banl  s  are  subject  to  a  similar 
requirement  u  ider  federal  banking 
law.^o 

We  understi  nd  that  some  foreign 
banks  may  ha'  e  a  two-tier  board  system, 
with  one  tier  (  esignated  as  the 
management  1:  oard  and  the  other  tier 
designated  as  he  supervisory  or  non- 
management  board.  We  propose  that,  for 
these  banks,  n  ajority  approval  of  the 
insider  loan  b; '  either  board  will  suffice 
to  satisfy  the  j  rior  board  approval 
proposed  Rule  13k- 
as  the  individual 
receiving  the  1 3an  has  abstained  from 
participating  i  i  the  board's  voting. 

We  have  no'  included  some  of  the 
other  detailed  conditions  required  by 
Regulation  O  i  n  the  proposed  foreign 


requirement  o 
1(b)(3)  as  long 


"  While  some  of  the  Board's  CCS  determinations 
mention  the  presence  of  home  countr>'  insider 
lending  restrictions  as  one  factor  to  be  considered 
among  others,  others  fail  to  discuss  this  factor  at  all. 

^»  12  U.S.C  1841(d). 

'«See  12  CF.R.  218.2(a)  and  (o). 


•"'  See.  for  exanii 
O,  which  imposes 
insider  abstention 
member  banks  tha 
insider  the  higher 
member  bank's  un 
surplus.  This  prov 
event  may  a  mem 
insider  that  in  the 
insider  without  co 
and  insider  absten 


e.  12  CFR  215.4(b)  of  Regulation 
similar  board  approval  and 
conditions  for  insider  loans  bv 

exceed  in  the  aggregate  per 
if  525,000  or  5  percent  of  the 

paired  capital  and  unimpaired 
sion  further  provides  that  in  no 

r  bank  extend  credit  to  an 
aggregate  exceeds  5500,000  per 

plying  with  the  board  approval 
ion  requirements. 


lei 


bank  exemption.  For  example. 
Regulation  O  sets  limits  on  the  aggregate 
amount  of  credit  that  a  subject  bank  may 
extend  to  any  one  insider  as  well  as  to 
all  insiders.  These  limits  are  measiued 
as  a  percentage  of  the  bank's 
unimpaired  capital  and  unimpaired 
surplus."*^  The  primary  purpose  of  these 
limitations  appears  to  be  to  ensure  the 
safety  and  structural  soundness  of  the 
U.S.  banking  system  rather  than  to 
address  the  investor  protection  and 
corporate  governance  concerns 
underlying  the  federal  securities  laws. 
Accordingly,  and  because  foreign 
jurisdictions  can  legitimately  reach 
different  conclusions  regarding  the 
necessary  features  of  a  safe  and  sound 
banking  system,  we  have  not  included 
similar  limitations  in  our  proposed  rule. 

Comment  Solicited 

We  solicit  comment  on  proposed  Rule 
13k-l  (b)(3).  Should  we  require  prior 
board  approval  for  an  insider  loan  that, 
when,  aggregated  with  all  other  loans  to 
that  insider,  exceeds  a  certain  amount? 
If  so,  should  the  amount  be  $500,000,  as 
proposed?  Should  it  be  an  amount  less 
than  or  greater  than  $500,000  and,  if  so, 
why?  Should  we  require  that  more  than 
a  majority  of  the  board  approve  such  a 
loan?  For  example,  should  we  require  a 
two-thirds  vote  or  a  unanimous  vote  of 
approval  by  the  board? 

For  a  foreign  bank  that  has  a  two-tier 
board,  should  majority  approval  of  the 
insider  loan  by  either  board  suffice  to 
satisfy  the  prior  board  approval 
requirement,  as  proposed?  Should  we 
instead  require  majority  approval  by  the 
non-management,  supervisory  board? 

Should  proposed  Rule  13k-l (b)(3) 
require  the  prior  approval  either  of  a 
foreign  bank's  board  or  its  home 
jurisdiction  bank  supervisor?  Are  there 
other  types  of  insider  loans  that  should 
be  the  subject  of  a  prior  board  or  bank 
regulator  approval  requirement?  For 
example,  should  we  impose  limitations 
on  the  amount  that  a  foreign  bank's 
directors  and  executive  officers  can 
borrow  either  on  an  individual  basis  or 
in  the  aggregate  under  proposed  Rule 
13k-l?  Should  we  impose  conditions 
based  on  specified  net  capital  ratios? 

F.  Disclosure  Considerations 

Currently,  domestic  and  foreign  banks 
are  subject  to  substantially  similar 
disclosure  requirements  regarding 
insider  loans  under  the  federal 
securities  laws.  As  long  as  a  bank  does 
not  disclose  the  loans  as  nonaccrual, 
past  due,  restructured  or  potential 


♦'  See  12  CFR  215.4(c)  and  (d)  of  Regulation  O. 
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problems  under  Industry  Guide  3*^ 
("problematic  loans"),  its  disclosure 
may  consist  of  a  statement,  if  true,  that 
the  loans  in  question: 

(A)  Were  made  in  the  ordineuy  coiurse 
of  business; 

(B)  were  made  on  substantially  the 
same  terms,  including  interest  rates  and 
collateral,  as  those  prevailing  at  the  time 
for  comparable  transactions  with  other 
persons;  and 

(C)  did  not  involve  more  than  the 
normal  risk  of  collectibility  or  present 
other  unfavorable  features."*^ 

This  minimal  disclosure  requirement 
for  ordinary,  non-problematic  insider 
bank  loans  is  consistent  with  the 
exemption  that  domestic  banks 
currently  have  under  Exchange  Act 
Section  13(k)  and  with  the  similar 
exemptive  treatment  that  we  propose  for 
foreign  banks.  Accordingly,  we  do  not 
recommend  changing  this  requirement 
at  this  time. 

For  an  insider  loan  failing  to  meet  any 
of  the  above  conditions,  both  a  foreign 
and  domestic  bank  must  disclose  the 
largest  amount  outstanding  during  the 
period  covered,  the  amount  outstanding 
as  of  the  latest  practicable  date,  the 
nature  of  the  loan  and  the  transaction  in 
which  it  was  incurred,  and  the  interest 
rate  on  the  loan.''''  However,  unlike  the 
comparable  instructions  for  domestic 
issuers,  the  Form  20-F  instructions  do 
not  explicitly  require  a  foreign  issuer  to 
identify  the  insider  that  has  received  a 
problematic  loan  and  the  insider's 
relationship  to  the  issuer.  Accordingly, 
we  propose  to  revise  the  Form  20-F 
instructions  to  require  a  foreign  bank  to 
disclose  the  identity  of  any  director, 
executive  officer  or  other  related  party 
otherwise  required  to  be  disclosed  by 
the  Form  who  has  received  a  loan  to 
which  the  non-problematic  loan 
instruction  does  not  apply,  and  to 
describe  the  nature  of  the  relationship  of 
the  loan  recipient  with  the  foreign  bank. 
As  a  result,  the  same  disclosure 
standards  regarding  problematic  loans 
to  insiders  would  apply  to  both 
domestic  banks  and  foreign  banks  other 
than  the  few  Canadian  banks  that  are 
subject  to  the  Multijurisdictional 
Disclosure  System  ("MJDS"). 

The  proposed  rules  would  not  affect 
the  disclosure  requirements  for  Form 
40-F,  the  MJDS  form  used  by  qualified 
Canadian  issuers  to  file  their  Exchange 
Act  annual  reports  and  registration 


^2  Industry  Guide  3  provides  statistical  disclosure 
requirements  for  bank  holding  companies. 

<^  Instruction  2  to  Form  20-F  Item  7.B  (for  foreign 
banks)  and  Instruction  3  to  Regulation  S-K  Item 
404(c)  (for  domestic  banks). 

■"•  Form  20-F  Item  7.B.2  and  Regulation  S-K  Item 
404(c). 


statements.''^  We  are  not  proposing  to 
amend  Form  40-F  since  its  content,  like 
the  content  of  all  of  the  other  MJDS 
forms,  is  determined  primarily  by  the 
applicable  Canadian  securities 
administrator. 

Comment  Solicited 

We  solicit  comment  on  the  adequacy 
of  the  disclosure  requirements  for 
insider  loans  by  domestic  and  foreign 
banks.  Should  we  require  more  detailed 
disclosure  regarding  non-problematic 
bank  loans  to  insiders  as  a  condition  of 
eligibility  for  the  Section  13(k)  bank 
exemption  for  domestic  and  foreign 
banks?  For  example,  should  we  require 
domestic  and  foreign  banks  to  disclose 
the  aggregate  amount  and  average 
interest  rate  of  their  non-problematic 
loans  to  each  insider?  If  not,  should  we 
at  least  require  foreign  banks  to  disclose 
the  identity  of  an  insider  that  has 
received  a  problematic  loan  and  the 
insider's  relationship  to  the  foreign 
issuer,  as  proposed?  Should  we  require 
Canadian  banks  that  file  on  Form  40-F 
to  provide  this  information  about 
problematic  loans  to  insiders  as  well? 

G.  Proposed  Effective  Date 

We  propose  that  the  effective  date  for 
proposed  Rule  13k-l,  if  adopted,  will  be 
the  date  of  its  publication  in  the  Federal 
Register.  Because  of  the  exemptive 
nature  of  the  proposed  rule,  we  do  not 
believe  that  a  transition  period  is 
necessary  to  enable  foreign  issuers  and 
other  interested  parties  to  prepare  for 
the  new  rule.  We  further  propose  that 
the  proposed  Form  20-F  amendment,  if 
adopted,  will  be  30  days  from  the  date 
of  its  publication  in  the  Federal 
Register.  Because  of  the  expected 
minimal  revised  disclosure  resulting 
from  the  proposed  Form  20-F 
amendment,  we  believe  that  a  one 
month  transition  period  is  ample  time  to 
enable  foreign  issuers  and  others  to 
prepare  for  the  revised  form. 

Comment  Solicited 

Are  there  practical  difficulties  if  the 
proposed  Rule  1 3k-l  does  not  become 
effective  onlhe  date  that  the  adopted 
rule  is  published  in  the  Federal 
Register?  Similarly,  are  there  practical 
difficulties  if  the  proposed  Form  20-F 
amendment  become  effective  on  a  date 
that  is  later  than  30  days  after  "its 
publication  in  the  Federal  Register?  If 
you  disagree  with  the  proposed  effective 
dates,  when  should  the  proposed  rule 
and  form  amendment  become  effective, 
and  why? 


m.  Paperwork  Reduction  Act  Analysis 

This  rule  proposal  contains 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
("PRA").'*'*  We  are  submitting  our 
proposal  to  the  Office  of  Management 
and  Budget  ("OMB")  for  review  in 
accordance  with  the  PRA.'"'  The  title  of 
the  affected  collection  of  information  is 
Form  20-F  (OMB  Control  No.  3235- 
0288).  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
such  as  Form  20-F  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  disclosure  will  be  mandatory. 

Form  20-F  sets  forth  the  disclosure 
requirements  for  a  foreign  private 
issuer's  annual  report  and  registration 
statement  under  the  Exchange  Act  as 
well  as  many  of  the  disclosure 
requirements  for  a  foreign  private 
issuer's  registration  statements  under 
the  Securities  Act.  The  Commission 
adopted  Form  20-F  pursuant  to  the 
Exchange  Act  and  the  Securities  Act  in 
order  to  ensure  that  investors  are 
informed  about  foreign  private  issuers 
that  have  registered  securities  with  the 
Commission.  The  hours  and  costs 
associated  with  preparing,  filing  and 
sending  Form  20-F  constitute  reporting 
and  cost  burdens  imposed  by  this 
collection  of  information.  We  have 
based  our  estimate  of  the  effect  that  the 
proposed  Form  20-F  amendment  would 
have  on  this  collection  of  information 
primarily  on  our  review  of  the  most 
recently  completed  PRA  submission  for 
Form  20-F,  on  the  form's  requirements, 
and  on  actual  filings  of  Form  20-F. 

We  estimate  that  currently  foreign 
private  issuers  file  1.194  Form  20-Fs 
each  year.  We  also  estimate  that  foreign 
private  issuers  incur  25%  of  the  burden 
required  to  produce  the  Form  20-Fs 
resulting  in  769,825  annual  burden 
hours  incurred  by  foreign  private  issuers 
out  of  a  total  of  3,079,300  annual  burden 
hours.  Thus,  we  estimate  that  2579  total 
burden  hours  per  response  are  ciurently 
required  to  prepare  the  Form  20-F.  We 
further  estimate  that  outside  firms, 
including  legal  counsel,  accountants 
and  other  advisors,  account  for  75%  of 
the  burden  required  to  produce  the 
Form  20-Fs  at  an  average  cost  of  S30Q 
per  hour  for  a  total  annual  cost  of 
$690,500,680. 

We  estimate  that  currently  41  foreign 
banks  file  annual  reports  on  Form 
20-F.''"  We  further  estimate  that 


•'5  17CFR249.240f. 


*'*44  use.  3501  ptseq.  , 
^'44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
"Only  41  of  the  46  foreign  bank  reporting 
companies  filed  their  most  recent  annual  report  on 

Continued 
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approximately  10%  of  reporting  foreign 
banks  have  problematic  insider  loans 
that  must  be  disclosed  under  Item  7.B. 
of  Form 

20-F.  We  expect  that,  if  adopted,  the 
proposed  amendment  would  cause  4 
foreign  private  issuers  to  incur 
additional  burden  hoiu-s  and  costs 
related  to  providing  expanded 
disclosure  concerning  problematic  loans 
to  insiders.  We  estimate  that  for  each  of 
the  Form  20-Fs  affected,  there  would 
occur  one  additioned  burden  hour 
pertaining  to  these  expanded  disclosure 
requirements  for  a  total  of  4  additional 
burden  hours.  We  expect  that  foreign 
private  issuers  would  incur  25%  of 
these  additional  burden  hours  (1  hoiu-). 
We  further  expect  that  outside  firms 
would  incur  75%  of  the  additional 
burden  hours  (3  hours)  at  an  average 
cost  of  $300  per  hour  for  a  total  of  $900 
in  additional  annual  costs. 

Thus,  we  estimate  that  the  proposed 
amendment  would  increase  the  annual 
burden  incurred  by  foreign  private 
issuers  in  the  preparation  of  Form  20- 
F  to  769,826  burden  hours.  We  further 
estimate  that  th&  proposed  amendment 
would  increase  the  total  aimual  burden 
associated  with  Form  2D-F  preparation 
to  3,079,304  burden  hours,  but  would    - 
leave  the  average  number  of  burden 
hours  per  response  unaffected  at  2579 
hours.  We  further  estimate  that  the 
proposed  amendment  would  increase 
the  total  annual  costs  attributed  to  the 
preparation  of  Form  20-F  by  outside 
^firms  to  $690,501,580. 

Conunent  Solicited 

We  solicit  comment  on  the  expected 
effects  of  the  proposed  Form  20-F 
amendment  under  the  PRA.  In 
particular,  we  solicit  comment  on  the 
accuracy  of  our  additional  burden  hour 
and  cost  estimates  expected  to  result 
ftom  the  proposed  amendment.  We 
further  solicit  comment  in  order  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility; 

•  Determine  whether  there  are  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  respond, 


Form  20-F.  Each  of  the  other  five  filed  their  annual 
report  on  Form  40-F.  the  MJDS  form  for  qualified 
Canadian  issuers.  As  previously  discussed,  we  are 
not  proposing  to  amtend  Form  40-F.  Accordingly, 
the  estimated  burden  hour  and  cost  estimates  for 
Form  40-F  under  the  PRA  remain  unaffected  by 
this  proposed  rulemaking. 


including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  1  echnology;  and 

•  Evaluate  whether  the  proposed 
amendment '  vill  have  any  effects  on  any 
other  collect]  ons  of  information  not 
previously  ic  entified  in  this  section. 

Any  meml  er  of  the  public  may  direct 
to  us  any  cor  unents  concerning  these 
burden  and  c  ost  estimates  and  emy 
suggestions  f  )r  reducing  the  burdens 
and  costs.  Pe  -sons  who  desire  to  submit 
comments  or  the  collection  of 
information  i  equirements  should  direct 
their  comments  to  the  OMB,  Attention: 
Desk  Officer  or  the  Securities  and 
Exchange  Co  nmission.  Office  of 
Information  i  nd  Regulatory  Affairs, 
Washington,  DC  20503,  and  send  a  copy 
of  the  comm<  nts  to  Jonathan  G.  Katz, 
Secretary,  Se  :urities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609,  with 
reference  to  1  ile  No.  S7-15-03. 
Requests  for  i  naterials  submitted  to  the 
OMB  by  us  w  ith  regard  to  these 
collections  o  information  should  be  in 
writing,  refer  to  File  No.  S7-15-03,  and 
be  submitted  to  the  Seciorities  and 
Exchange  Co  nmission.  Records 
Management  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
NW.,  Washiitton,  DC  20549.  Because 
the  OMB  is  n  quired  to  rhake  a  decision 
concerning  tl  le  collections  of 
information  1  etween  30  and  60  days 
after  publical  ion,  your  comments  are 
best  assured  i  )f  having  their  full  effect  if 
the  OMB  rec«  ives  them  within  30  days 
of  publicatioi 

IV.  Cost-Ben«  fit  Analysis 
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More  particularly,  if  a  foreign  bank's 
home  jurisdiction  has  enacted  insider 
lending  restrictions  similar  to  those 
under  Regulation  O,  the  foreign  bank 
would  benefit  from  proposed  Rule  13k- 
1  by  not  having  to  fulfill  two  sets  of 
insider  lending  rules.  If  a  foreign  bank's 
home  jurisdiction  has  enacted  insider 
lending  rules  that  are  less  restrictive 
them  those  imposed  under  Regulation  O 
but  that  nevertheless  qualify  under 
proposed  Rule  13k-l(b)(2)  because  they 
require  the  prior  approval  of  the  home 
jurisdiction  bank  supervisor  for 
specified  insider  loans,  the  foreign  bank 
would  benefit  to  the  extent  that  the  cost 
savings  resulting  from  being  subject  to 
the  less  restrictive  home  jurisdiction 
insider  lending  rules  exceed  the  cost  of 
obtaining  the  approval  of  its  home 
jurisdiction  bank  supervisor  for  the 
specified  insider  loan. 

We  expect  that  some  foreign  bank 
issuers  will  incur  additional  costs 
attempting  to  meet  proposed  Rule  13k- 
1  (b)(3)'s  condition  requiring  the  prior       ' 
approval  by  a  majority  of  a  foreign 
bank's  board  of  directors  of  a  loan  to  an 
executive  officer  or  director  that,  in  the 
aggregate,  would  exceed  $500,000  for 
that  particular  insider.  We  also  expect 
that  some  foreign  issuers  will  incur 
additional  costs  from  our  proposed 
amendment  of  Form  20-F  that  would 
require  a  foreign  issuer  to  disclose  the 
identity  of  a  director,  executive  officer 
or  other  related  party  who  has  received 
a  problematic  loan  and  to  describe  the 
nature  of  the  loan  recipient's 
relationship  to  the  lending  issuer. 
However,  because  currently  only  10%  of 
the  41  foreign  depository  institutions 
that  file  Form  20-F  annual  reports 
disclose  problematic  loans  with 
insiders,  and  becaus&of  the  brevity  of 
disclosure  required  to  meet  the 
proposed  requirement,  we  do  not  expect 
the  resulting  costs  to  be  unduly 
burdensome.  In  any  event,  we  believe 
that  any  ensuing  costs  would  be 
justified  by  the  benefits  of  foreign  banks 
being  able  to  make  loans  to  their 
directors  and  executive  officers  on 
conditions  comparable  to  those  afforded 
to  domestic  banks  subject  to  Regulation 
O. 

Comment  Solicited 

We  solicit  comment  on  the  costs  and 
benefits  for  foreign  and  domestic  issuers 
of  proposed  Rule  13k-l  and  the 
proposed  amendment  of  Form  20-F.  We 
request  your  views  on  the  costs  and 
benefits  described  above  as  well  as  on 
any  other  costs  and  benefits  that  could 
result  from  adoption  of  the  proposed 
rule  and  form  amendment  for  foreign 
and  domestic  issuers.  We  also  request 
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data  to  quantify  the  costs  and  value  of 
the  benefits  identified. 

V.  Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition  and 
Promotion  of  Efficiency,  Competition 
and  Capital  Formation  Analysis 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA"),49  we  solicit  data  to 
determine  whether  the  proposals 
constitute  a  "major"  rule.  Under 
SBREFA,  a  rule  is  considered  "major" 
where,  if  adopted,  it  results  or  is  likely 
to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease); 

•  a  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  significant  adverse  effects  on 
competition,  investment  or  innovation. 

We  request  comment  on  the  potential 
impact  of  the  proposals  on  the  economy 
on  an  annual  basis.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

When  adopting  rules  under  the 
Exchange  Act,  Section  23(a)(2]  of  the 
Exchange  Act  ^°  requires  us  to  consider 
the  impact  that  any  new  rule  would 
have  on  competition.  In  addition. 
Section  23(a)(2)  prohibits  us  from 
adopting  any  rule  that  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piu'poses  of  the  Exchange  Act. 
Fiuthennore,  when  engaging  in 
rulemaking  that  requires  the 
Commission  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest. 
Section  3(f)  of  the  Exchange  Act  ^^ 
requires  the  Commission  to  consider 
whether  the  action  will  promote 
efficiency,  competition  and  capital 
formation. 

We  expect  thit  proposed  Rule  13k-l 
will  have  a  beneficial  effect  on 
competition  in  U.S.  capital  markets  by 
eliminating  or  significantly  reducing  the 
burden  imposed  by  Sarbanes-Oxley 
Section  402 's  insider  lending 
prohibition  on  most  foreign  bank 
issuers.  In  so  doing,  proposed  Rule  13k- 
1  should  encourage  foreign  banks  to 
continue  or  achieve  their  status  as 
Exchange  Act  reporting  companies. 
Such  encouragement  could  facilitate 
increased  competition  among  U.S. 
capital  market  participants  for  the 


oPub.  L.  No.  104-121,  Title  II,  110  Stat.  857 
(1996)  (codified  in  various  sections  of  5  U.S.C,  15 
U.S.C.  and  as  a  note  to  5  U.S.C.  601). 

50  15U.S.C.  78w(a)(2). 

='  15  U.S.C.  78c(f). 


securities  of  foreign  and  domestic  bank 
reporting  companies  to  the  ultimate 
benefit  of  investors. 

We  request  comment  on  whether 
proposed  Rule  13k-l  and  the  proposed 
amendment  to  Form  20-F,  if  adopted, 
would  impose  a  burden  on  competition 
or  promote  efficiency,  competition,  and 
capital  formation  as  discussed  above  or 
in  any  other  way.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Securities  and  Exchange 
Commission  hereby  certifies,  piu^uant 
to  5  U.S.C.  605(b),  that  proposed  Rule 
13k-l  imder  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  and  the 
proposed  amendment  to  Form  20-F 
imder  the  Exchange  Act,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  purposes  of  the.Regulatory 
Flexibility  Act.  The  reason  for  this 
certification  is  as  follows. 

Proposed  Rule  13k-l  would  exempt 
from  the  insider  lending  prohibition  of 
Exchange  Act  Section  13(k)  a  foreign 
bank  that  meets  specified  criteria 
similar  to  the  criteria  that  a  domestic 
bank  must  meet  in  order  to  qualify  for 
the  exemption  from  the  insider  lending 
prohibition  under  Exchange  Act  Section 
13(k)(3).  This  proposed  rule  would, 
thus,  directly  affect  only  foreign  issuers 
and  not  domestic  companies  since 
Exchange  Act  Section  13(k)  already 
exempts  qualified  domestic  banks  frt>m 
the  insider  lending  prohibition. 
Similarly,  the  proposed  amendment  to 
Form  20-F  would  only  affect  foreign 
issuers  since  only  foreign  issuers  are 
permitted  to  use  this  form. 

Based  on  an  analysis  of  the  language 
and  legislative  history  of  the  Regulatory 
Flexibility  Act,  Congress  did  not  intend 
that  the  Act  apply  to  foreign  issuers. 
Accordingly,  the  entities  directly 
affected  by  the  proposed  rule  and  form 
amendment  will  fall  outside  the  scope 
of  the  Act.  For  this  reason,  proposed 
Exchange  Act  Rule  13k-l  and  the 
proposed  amendment  to  Form  20-F 
should  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

We  encourage  written  comments 
regarding  this  certification.  We  request 
in  particular  that  commenters  describe 
the  nature  of  any  impact  on  small 
entities  and  provide  empirical  data  to 
support  the  extent  of  the  impact. 


Vn.  Statutory  Basis  of  Proposed 
Amendment 

We  are  proposing  Exchange  Act  Ride 
13k-l  and  the  proposed  amendment  to 
Form  20-F  under  the  authority  in 
Sections  6,  7, 10  and  19  of  the  Securities 
Act,  Sections  3(b),  12,  13,  23  and  36  of 
the  Exchange  Act,  and  Section  3(a)  of 
the  Sarbanes-Oxley  Act  of  2002. 

Text  of  the  Proposed  Amendment 

List  of  Subjects  in  17  CFR  Parts  240  and 
249 

Reporting  and  recordkeeping 
requirements.  Securities. 

In  accordance  with  the  foregoing,  we 
propose  to  amend  Title  17,  Chapter  II  of 
the  Code  of  Federal  Regulations  as 
follows. 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77}, 
77s.  77Z-2,  77Z-3.  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e.  78f,  78g,  78i.  78j, 
78J-1,  78k,  78k-l,  78/,  78in,  78n,  78o,  78p. 
78q,  78s,  78U-5,  78w.  78x,  78//,  78mm.  79q, 
79t,  80a-20.  80a-23,  80a-29,  80a-37,  80b-3, 
80b-4,  80b-ll,  7202,  7241.  7262,  and  7263: 
and  18  U.S.C.  1330,  unless  otherwise  noted. 
***** 

2.  Add  §  240.13k-l  to  read  as  follows: 

S240.13k-1    Foreign  bank  exemption  from 
ttte  insider  lending  prohibition  under 
section  13(k). 

(a)  For  the  purpose  of  this  section: 

(1)  Foreign  bank  means  an  institution: 
(i)  The  home  jurisdiction  of  which  is 

other  than  the  United  States; 

(ii)  That  is  regulated  as  a  bank  in  its 
home  jurisdiction;  and 

(iii)  That  is  engaged  substantially  in" 
the  business  of  banking. 

(2)  Home  jurisdiction  means  the 
country,  political  subdivision  or  other 
place  in  which  a  foreign  bank  is 
incorporated  or  organized. 

(3)  Engaged  substantially  in  the- 
business  of  banking  means  engaged  in: 

(i)  Receiving  deposits  to  a  substantial 
extent  in  the  regular  course  of  business; 

(ii)  Having  the  power  to  accept 
demand  deposits;  and 

(iii)  Extending  commercial  or  other 
types  of  credit. 

(4)  Parent  company  of  a  foreign  bank 
means  a  corporation  or  other 
organization  that  directly  or  indirecUy 
owns  more  than  50  percent  of  the  voting 
securities  or  the  equity  of  the  foreign 
bank. 

(b)  An  issuer  that  is  a  foreign  bank  or 
the  parent  company  of  a  foreign  bank  is 
exempt  from  the  prohibition  of 
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extending,  maintaining,  arranging  for,  or 
renewing  credit  in  the  form  of  a 
personal  loan  to  or  for  any  of  its 
directors  or  executive  officers  under 
section  13(k)  of  the  Act  (15  U.S.C. 
78m(k))  with  respect  to  any  such  loan 
made  by  the  foreign  bank  as  long  as: 

(1)  Either: 

(i)  The  laws  or  regulations  of  the 
foreign  bank's  home  jurisdiction  require 
the  bank  to  insure  its  deposits;  or 

(ii)  The  Board  of  Governors  of  the 
Federal  Reserve  System  has  determined 
that  the  foreign  bank  is  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by 
the  bank  supervisor  in  the  foreign 
bank's  home  jurisdiction  imder  12  CFR 
211.2-4(0);  and 

(2)  The  laws  or  regulations  of  the 
foreign  bank's  home  jiyisdiction  restrict 
the  foreign  bank  from  making  loan$  to 
its  executive  officers  and  directors  or 
those  of  its  parent  company  unless  the 
foreign  bank  is  permitted  to  and  does 
extend  the  loan: 

(i)  On  substantially  the  same  terms  as 
tho^e  prevailing  at  the  time  for 
comparable  transactions  by  the  foreign 
bank  with  other  persons  who  are  not 
executive  officers,  directors  or  - 
employees  of  the  foreign  bank  or  its 
parent  company;  or 

(ii)  Pursuant  to  a  benefit  or 
compensation  program  that  is  widely 
available  to  the  employees  of  the  foreign 
bcuik  or  its  parent  company  and  does 


not  give  preft  rence 

executive 

foreign  bank 

any  other  em  jloyees 

or  its  parent 

(iii)  Following 
the  loan  by 
foreign  bank' 

(3)  For  any 
with  the  cmiodnt 
loans  to  a 
director, 

(i)  A  majorjjty 
board  of  direqtors 
in  advance; 

(ii)  The 
abstained 
regarding  the 

3.  Amend  ' 
§  249.220f)  bj 
Item  7.B  of 


to  any  of  the 
or  directors  of  the 
)r  its  parent  company  over 
of  the  foreign  bank 
( ompany;  or 

the  express  approval  of 
bank  supervisor  in  the 
home  jurisdiction;  and 
loan  that,  when  aggregated 
of  all  other  outstanding 
particular  executive  officer  or 
$500,000: 
of  the  foreign  bank's 
has  approved  the  loan 


off  cers 


tie 


exceeds 


ajid 
loaji 
from 


s  intended  recipient  has 
participating  in  the  vote 
-  loan. 

F  orm  20-F  (referenced  in 
revising  paragraph  2  of 
"^  1  to  read  as  follows: 


■Pjrt 


Note:  The  te>  t 
the  amendmeni 
of  Federal  Regi  1 


0MB  APPFpVAL 
OMB  Numl  er 
Expires:  M^rch 
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3235-0288. 
31,2006. 
a  verage  burden  hours  per 
J79. 


United 
Commission, 

FORM  20-F 


PARTI 


States  Securities  i 


and  Exv  Hange 
IVashington,  DC  20549 


of  Form  20-F  does  not,  and 
will  not,  appear  in  the  Code 
ations. 


Item  7.  Major  Shareholders  and 
Related  Party  Transactions 

***** 

B.  Related  party  transactions. 

***** 

2.  The  amount  of  outstanding  loans 
(including  guarantees  of  any  kind)  made 
by  the  company  or  any  of  its  parent  or 
subsidiaries  to  or  for  die  benefit  of  any 
of  the  persons  listed  above.  The 
information  given  should  include  the 
largest  amount  outstanding  during  the 
period  covered,  the  amount  outstanding 
as  of  the  latest  practicable  date,  the 
nature  of  the  loan  and  the  transaction  in 
which  it  was  incurred,  and  the  interest    , 
rate  on  the  loan.  In  addition,  if  the 
company,  its  parent  or  any  of  its 
subsidiaries  is  a  foreign  bank  (as  defined 
in  17  CFR  240.13k-l)  diat  has  made  a 
loan  to  which  Instruction  2  of  this  Item 
does  not  apply,  identify  the  director, 
executive  officer  or  other  related  party 
required  to  be  described  by  this  Item 
who  received  the  loan,  and  describe  the' 
nature  of  the  loan  recipient's 
relationship  to  the  foreign  bank. 
***** 

Dated:  September  11,  2003. 

By  the  Commission. 
J.  Lynn  Taylor, 
AssisCant  Secretary. 
[PR  Doc.  03-23655  Filed  9-16-03:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  972 

[DockM  No.  FR-4475-F-02] 
RIN  2577-AC01 

Required  Conversion  of  Developments 
From  Public  Housing  Stock 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

action:  Final  rule. 

SUMMARY:  This  final  rule  implemients 
section  537  of  the  Quality  Housing  and 
Work  Responsibility  Act  of  1998. 
Section  537  requires  Public  Housing 
Agencies  (PHAs)  to  identify  distressed 
public  housing  developments  that  must 
be  converted  to  tenant-based  assistance. 
If  it  would  be  more  expensive  to 
modernize  and  operate  a  distressed 
development  for  its  remaining  useful 
life  than  to  provide  tenant-based 
assistance  to  all  residents,  or  the  PHA 
cannot  assiue  the  long-term  viability  of 
a  distressed  development,  then  it  must 
develop  and  carry  out  apian  to  remove 
the  development  from  its  public 
housing  inventory  and  convert  it  to 
tenant-based  assistance.  Since  the  cost 
methodology  necessary  to  conduct  the 
cost  comparisons  for  required 
conversions  has  not  yet  been  finalized, 
PHAs  are  not  required  to  undertake 
conversions  imder  this  final  rule  until 
the  effective  date  of  the  cost 
methodology.  HUD  is  publishing  a 
proposed  rule  elsewhere  in  today's 
Federal  Register  to  provide  the  public 
with  an  opportunity  to  comment  on  the 
methodology  that  HUD  proposes  be 
used  for  the  required  cost  comparisons. 
This  final  rule  follows  publication  of  a 
July  23, 1999,  proposed  rule  and  takes 
into  consideration  the  public  comments 
received  on  the  proposed  rule. 

DATES:  Effective  Date:  March  15,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bessy  Kong,  Acting  Deputy  Assistant 
Secretary  for  Policy,  Program,  and 
Legislative  Initiatives,  Department  of 
Housing  and  Urban  Development,  Office 
of  Public  and  Indian  Housing,  451 
Seventh  Street,  SW.,.Room  4116,  ' 
Washington,  DC  20410-5000;  telephone 
(202)  708-0713  (this  is  not  atoll-free 
telephone  number).  Persons  with 
hearing  or  speech  impairments  may 
access  this  nimiiber  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 


I.  Backgroun  d 

A.  The  July  23,  1999,  Proposed  Rule 

On  July  23 ,  1999  (64  FR  40232),  HUD 
published  foi  public  comment  a 
proposed  rulp  implementing  section  537 
of  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Title  V  of 
the  Fiscal  Yefar  1999  HUD 
Appropriations  Act;  Pub.  L.  105-276, 
approved  October  21,  1998)  (QHWRA). 
Section  537  6f  QHWRA  added  a  new 
section  33  to  the  United  States  Housing 
Act  of  1937  ( 12  U.S.C.  1437  et  seq.) 
(1937  Act).  Sjction  33  requires  Public 
Housing  Age  icies  (PHAs)  to  annually 
review  their  )ublic  housing  inventory 
and  identify  iistressed  developments 
that  must  be  :onverted  to  tenant-based 
assistance.  If  it  would  be  more 
expensive  to  modernize  and  operate  a 
distressed  development  for  its 
remaining  u^ful  life  than  to  provide 
tenant-based  assistance  to  all  residents, 
or  the  PHA  c  mnot  assure  the  long-term 
viability  of  a  distressed  development, 
then  it  must  ( levelop  and  carry  out  a 
plan  to  remo'  'e  the  development  from 
its  public  hoi  ising  inventory  and 
convert  it  to  enant-based  assistance.  In 
the  July  23,  1 999,  proposed  rule  HUD 
proposed  to  i  mplement  the  provisions 
for  required  <  onversions  through  the 
creation  of  a  lew  24  CFR  part  972, 
subpart  A. 


JO  rjs 


pu3l 


to  Required  Conversion 
202  of  the  FY  1996  HUD 
Act 


B.  Relationst  ip 
Under  Secticki 
Appropriatii 

Section  53  ' 
section  202 
AppropriaticAis 
note).  Section 
program  of  n 
distressed 
implemented 
regulations 
Although 
development^ 
PHAs  or  by 
of  QHWRA- 
assessment  o 
is  required, 
requirements 
971  regulations 
section  until 
satisfied, 
this  final  ruh 
public  housi 
development ! 

C.  Relationsh  ip  to  Voluntary  Conversion 

In  addition  to  revising  the  statutory 
provisions  fo  ■  required  conversions, 
QHWRA  crea  led  a  program  of  voluntary 
conversions.  Section  533  of  QHWRA 
revised  secti(  n  22  of  the  1937  Act, 
entitled  "Aulhority  to  Convert  Public 
Housing  to  Vpuchers."  A  separate 


of  QHWRA  also  repealed 
the  Fiscal  Year  1996  HUD 

Act  (42  U.S.C.  14371 
202  provided  for  a 
€  quired  conversion  of 
ic  housing.  HUD 
section  202  by  issuing  the 
Itjcated  at  24  CFR  part  971. 
section  202  has  been  repealed, 
that  were  identified  by 
I  UD — before  the  enactment 
for  conversion,  or  for 
whether  such  conversion 
continue  to  be  subject  to  the 
of  section  202  and  the  part 

implementing  that 
such  requirements  are 
Th^eafter,  the  provisions  of 
apply  to  any  remaining 
ag  on  the  sites  of  those. 


proposed  rule  was  published  on  July  23, 
1999  (64  FR  40240),  to  implement  these 
provisions  through  a  new  24  CFR  part 
972,  subpart  B.  The  final  rule  that  will 
make  these  amendments  effective  is 
published  elsewhere  in  today's  Federal 
Register. 

n.  This  Final  Rule 

This  final  rule  establishes  regulatory 
policies  and  procediu'es  for  the  program 
of  required  conversions  authorized 
under  section  33  of  the  1937  Act.  The 
final  rule  follows  publication  of  the  July 
23,  1999,  proposed  rule  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule.  The 
major  changes  made  by  this  final  rule  to 
the  July  23,  1999,  proposed  rule  are 
summarized  below. 

A.  General  Changes 

1.  Reorganization  and  clarification  of 
required  conversion  requirements.  For 
pin-poses  of  clarity,  this  final  rule 
reorganizes  and  consolidates  several  of 
the  regulatory  provisions  contained  in 
the  proposed  rule.  For  example,  the 
final  rule  now  groups  all  regulatory 
provisions  concerning  similar  subject 
matter  (such  as  the  required  conversion 
process  and  conversion  plans)  under 
headings  that  identify  the  subject  of  the 
related  requirements.  In  addition,  the 
final  rule  replaces  the  question  and 
answer  format  used  in  the  proposed  rule 
with  standard  section  headings  that 
identify  the  subject  of  the  regulatory 
provisions.  FurUier,  a  new  section 

(§  972.106)  has  been  added,  which 
summarizes  the  required  conversion 
process. 

2.  Applicability  of  the  Uniform 
Relocation  Act.  The  final  rule  adds  a 
new  §  972.118,  which  affirms  that,  to    , 
the  extent  that  tenants  are  displaced  as 
a  direct  result  of  the  demolition, 
acquisition,  or  rehabilitation  of 
federally-assisted  property  converted 
pursuant  to  this  final  rule,  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601)  (URA),  and  the 
implementing  regulations  issued  by  the 
Department  of  Transportation  at  49  CFR 
part  24,  apply. 

B.  Changes  Regarding  Identification  of 
Developments  Subject  to  Required 
Conversion 

1.  Revised  vacancy  rate  for  purposes 
of  determining  distress.  HUD  has 
revised  the  rule  to  provide  that,  for  the 
first  five  years  following  the  effective 
date  of  this  final  rule,  a  15  percent 
vacancy  rate  will  be  used  for  purposes 
of  determining  whether  a  development 
is  subject  to  required  conversion.  A  12 
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percent  vacancy  rate  will  be  used  after 
the  expiration  of  this  five-year  period. 
The  use  of  the  15  percent  vacancy  rate 
will  allow  PHAs  and  HUD  to  focus  their 
conversion  efforts  on  the  most 
distressed  public  housing  during  the 
initial  implementation  of  the  final  rule. 

2.  Prevention  of  intentional  vacancies. 
The  final  rule  adds  a  new  provision  that 
prevents  the  intentional  creation  of 
vacancies  by  PHAs  for  purposes  of 
triggering  a  required  conversion. 
Specifically,  the  final  rule  provides  that 
vacant  units  will  not  be  considered  in 
the  determination  of  distress  if  HUD,  in 
its  sole  discretion,  determines  that  the 
vacancies  were  created  intentionally 
and  do  not  indicate  continued  distress. 

3.  Standards  for  distressed  properties. 
The  final  rule  provides  that  a  property 
that  meets  the  standards  for  a  distressed 
development  will  not  be  considered  to 
be  distressed  if  HUD  determines  that  the 
reasons  the  property  meets  such 
standards  are  temporary  in  duration  and 
are  unlikely  to  recur. 

4.  Income-mix  standard.  HUD  has 
revised  the  income-mix  component  of 
the  long-term  viability  test  to  more 
closely  track  the  statutory  language  of 
section  33.  Specifically,  the  final  rule 
provides  that  a  development  satisfies 
the  income-mix  requirements  if,  after 
reasonable  investment  for  the  specified 
period  of  time,  it  is  probable  that  the 
development  "can  achieve  a  broader 
range  of  family  income." 

5.  Reasonableness  of  proposed 
revitalization  costs  for  viability.  In  order 
for  a  development  to  satisfy  the  long- 
term  viability  test,  the  proposed 
revitalization  costs  for  viability  must  be 
reasonable.  The  proposed  rule  provided 
that  the  revitalization  cost  estimate 
contained  in  the  PHA's  most  recent 
comprehensive  plan  for  modernization 
should  be  used  for  this  purpose. 
However,  since  HUD  no  longer  requires 
comprehensive  plans  for  modernization, 
this  final  rule  provides  that  a  PHA  shall 
use  the  revitalization  cost  estimate 
contained  in  the  PHA's  most  recent 
Annual  Plan  or  5-Year  Plan,  urdess  the 
PHA  demonstrates,  or  HUD  determines, 
that  another  cost  estimate  is  clearly 
more  realistic  to  ensiu«  viability  and  to 
sustain  the  operating  costs. 

C.  Changes  Regarding  Conversion  Plan 
Requirements 

1.  Relocation  Plan.  The  final  rule 
provides  that  the  relocation-related 
requirements  of  a  conversion  plan  must 
be  contained  in  a  relocation  plan,  which 
must  include  a  budget  for  carrying  out 
relocation  activities. 

2.  Schedule  for  the  provision  of 
moving  expenses.  The  final  rule  clarifies 
that  any  required  conversion  plan  must 


also  include  a  schedule  for  providing 
actual  and  reasonable  relocation 
expenses,  as  determined  by  the  PHA,  to 
families  displaced  by  the  conversion. 

3.  URA  notices  of  displacement.  For 
purposes  of  clarity,  HUD  has  revised  the 
rule  to  more  closely  conform  to  the 
notice  requirements  of  the  URA  and  the  . 
implementing  regulations  at  49  CFR  part 
24,  As  required  by  49  CFR  24.203,  if  a 
required  conversion  is  subject  to  the 
URA,  PHAs  must  provide  families 
scheduled  to  be  displaced  with  a 
General  Information  Notice,  a  Notice  of 
Relocation  Eligibility  or  Notice  of  Non-  - 
displacement  (as  applicable),  and  a  90- 
day  advance  notice  of  the  earliest  date 
by  which  a  resident  may  be  required  to 
move. 

The  General  Information  Notice 
provides  families  subject  to        » 
displacement  with  certain  information 
regarding  their  rights  under  URA.  Under 
the  URA  regulation  at  49  CFR  24.203, 
persons  subject  to  displacement  must  be 
provided  with  the  General  Information 
Notice  "as  soon  as  feasible." 
Accordingly,  this  final  rule  requires  that 
the  PHA  provide  families  with  the 
General  Information  Notice  no  later  than 
the  date  the  conversion  plan  is 
submitted  to  HUD. 

The  Notice  of  Relocation  Eligibility 
advises  families  subject  to  displacement 
that  they  are  eligible  for  relocation 
assistance  as  of  a  certain  date  that 
agencies  are  free  to  define  (called  the 
"date  of  initiation  of  negotiations"  in 
the  URA  regulations).  This  final  rule 
provides  that,  for  piuposes  of  required 
conversions,  the  "date  of  initiation  of 
negotiations"  shall  be  the  date  that  HUD 
approves  the  conversion  plan. 

HUD  Handbook  1378.0,  "Tenant 
Assistance,  Relocation  and  Real 
Property  Acquisition"  (issued  on  March 
28, 1996),  provides  additional  details 
and  helpful  information  regarding  the 
basic  statutory  and  regiUatory 
requirements  that  must  be  followed  by  - 
an  agency  that  carries  out  real  property 
acquisition  or  the  displacement  of  a 
person  for  a  project  or  program  for 
which  HUD  financial  assistance  is 
provided,  including  the  notice 
requirements  discussed  above. 
Interested  persons  may  download  a 
copy  of  Handbook  1378.0  through 
HUD's  Client  Information  and  Policy 
System  (HUDCLIPS)  Web  page  at 
http://www.hudclips.org. 

A.  Provision  of  voucher  assistance 
used  for  relocation.  The  final  rule 
provides  that,  where  Section  8  voucher 
assistance  is  being  used  for  relocation, 
the  vouchers  must  be  provided  to  the 
family  at  least  90  days  before 
conversion.  .. 


5.  Comparable  housing  in  the  form  of 
tenant-based  assistance.  The  final  rule 
revises  the  "comparable  housing" 
requirements  of  the  proposed  rule  to 
more  closely  track  the  statutory 
language  of  section  33  of  the  1937  Act. 
Specifically,  the  final  rule  provides  that 
families  displaced  as  a  result  of 
conversion  be  offered  comparable 
housing,  which  may  include  tenant- 
based  or  project-based  assistance,  or 
occupancy  in  a  unit  operated  or  assisted 
by  the  PHA.  Further,  if  tenant-based 
assistance  is  used,  the  comparable 
housing  requirement  is  fulfilled  only 
upon  relocation  of  the  family  into  such 
housing. 

6.  Mobility  counseling.  For  purposes 
of  clarity,  this  final  rule  specifies  that 
the  required  PHA  counseling  to 
displaced  families  must  include 
appropriate  mobility  coimseling.  The 
PHA  may  finance  the  mobility 
counseling  using  Operating  Fund, 
Capital  Fimd,  or  Section  8 
administrative  fee  funding. 

7.  Certification  of  consistency  with   ' 
Consolidated  Plan.  The  final  rule 
clarifies  that  if  a  PHA  elects  to  satisfy 
the  consultation  requirements  by 
certifying  that  its  conversion  plan  is  ' 
consistent  with  the  Consolidated  Plan, 
this  certification  may  be  the  same 
certification  as  is  required  for  the  PHA 
Annual  Plan  that  includes  the 
conversion  plan,  so  long  as  the 
certification  specifically  addresses  the 
conversion  plan. 

8.  Clarification  of  consultation 
requirements.  The  final  rule  clarifies 
that  the  PHA  must  hold  at  least  one 
meeting  with  the  residents  of  the 

,  affected  sites.  The  language  of  the 
proposed  rule  would  have  required  one 
meeting  between  the  PHA  and  residents, 
but  was  silent  regarding  the  possibility 
of  the  PHA  sponsoring  additional 
meetings.  This  final  rule  also  clarifies 
that  the  PHA  must  meet  to  discuss  the 
required  conversion  with  any  duly 
elected  resident  coiuicil  that  covers  the 
development  in  question. 

9.  Incorporation  of  conversion  plan  in 
PHA  Plan.  As  provided  in  the  July  23, 
1999,  proposed  rule,  this  final  rule 
requires  that  a  PHA  must  submit  any 
required  conversion  plan  as  part  of  the 
PHA's  Aimual  Plan.  Since  the  cost 
methodology  necessary  to  conduct  the 
required  cost  comparisons  has  not  yet 
been  finalized,  this  final  rule  provides 
that  this  requirement  will  not  become 
effective  until  PHA  fiscal  years 
commencing  six  months  after  the 
effective  date  of  the  cost  methodology. 
A  proposed  cost  methodology  was 
contained  in  HUD's  July  23. 1999. 
proposed  rule  on  voluntary  conversions 
(although  the  methodology  also  applies 
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to  required  conversions).  HUD  has 
decided  to  signiHcantly  revise  the  cost 
methodology,  based  both  on  the  public 
comments  received  on  the  voluntary 
conversion  proposed  rule  and  upon 
ftirther  consideration  of  the  cost  factors 
that  should  be  assessed  by  PHAs  in 
making  conversion  determinations. 
Accordingly,  HUD  has  decided  to  issue 
a  new  proposed  rule  published 
elsewhere  in* today's  Federal  Register, 
which  provides  the  public  with  an 
additional  opportunity  to  comment  on 
the  methodology  that  will  be  used  for 
the  required  cost  comparisons. 

Since  the  cost  methodology  necessary 
to  conduct  the  required  cost 
comparisons  has  not  yet  been  Analized, 
HUD  is  delaying  the  effective  date  of 
this  rule  for  a  period  of  six  months  (180 
days)  following  publication  (as  opposed 
to  the  customary  30-day  period).  HUD's 
goal  is  to  have  a  final  rule  establishing 
the  cost  methodology  in  effect  by  this 
date.  Delaying  the  effective  date  of  this 
rule  for  six  months  will  permit  the  final 
rule  to  take  effect  as  close  as  possible  to 
the  targeted  effective  date  for  the  cost 
methodology. 

While  the  cost  methodology  is  being 
completed,  PHAs  may  wish  to  prepare 
for  required  conversions  by  using  the 
proposed  methodology  contained  in  the 
HUD  proposed  rule  being  published 
today.  However,  because  the  final 
methodology  may  differ  from  what  is 
contained  in  the  proposed  rule,  PHAs 
should  not  assume  that  the  proposed 
cost  test  will  be  final  with  respect  to 
possible  required  or  voluntary 
conversions.  HUD  will  revise  the  PHA 
Plan  instructions  to  accommodate 
submission  of  any  required  conversion 
plan. 

D.  Change  Regarding  HUD  Actions  With 
Respect  to  Required  Conversions 

1.  Clarification  of  HUD  Actions  with 
Respect  to  Required  Conversions.  The 
final  rule  clarifies  the  actions  HUD  will 
take,  if  a  PHA  fails  to  properly  identify 
a  development  for  required  conversion, 
or  does  not  subnut  a  conversion  plan  for 
a  development  in  the  PHA  Annual  Plan 
following  the  Annual  Plan  in  which  the 
development  was  identified  as  subject 
to  required  conversion.  Specifically,  the 
final  rule  provides  that  HUD  will 
disqualify  the  PHA  from  HUD  funding 
competitions  and  direct  the  PHA  to 
cease  additional  spending  in  connection 
with  a  development  that  meets,  or  is 
likely  to  meet,  the  statutory  criteria, 
except  to  the  extent  that  failure,  to 
expend  such  amounts  would  endanger 
health  or  safety.  HUD  may  also  take  any 
or  all  of  the  following  actions:  (1) 
Identify  developments  that  fall  within 
the  statutory  criteria  where  the  PHA  has 
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conversion.  Three  commenters  wrote 
that  the  proposed  vacancy  rate  was 
overly  inclusive  and  did  not  comport 
with  the  guidelines  established  by  the 
Commission  on  Severely  Distressed 
Public  Housing  (hereafter  "the 
Commission").  The  commenters  were 
concerned  that  viable  developments 
would  unfairly  be  required  to  conduct 
the  required  cost  analysis.  One  of  the 
commenters  wrote  that  the  proposed 
rule  did  not  consider  current  market 
and  employment  conditions  that  affect 
the  vacancy  rate.  The  commenter  also 
wrote  that  the  proposed  rule  failed  to 
address  the  fact  that  developments  may 
become  distressed  due  to  lack  of 
modernization  funding.  Another 
commenter  wrote  that  the  proposed  10 
percent  vacancy  rate  was  too  low,  and 
noted  that  the  Commission  used  a  15 
percent  vacancy  rate. 

HUD  Response.  HUD  has  revised  the 
rule  to  be  more  sensitive  to  the  concerns 
expressed  by  the  commenters. 
Specifically,  the  final  rule  raises  the 
vacancy  rate  used  for  purposes  of 
determining  distress  from  10  percent  to 
15  percent  for  the  first  five  years 
following  the  effective  date  of  the  final 
rule.  A  12  percent  vacancy  will  be  used 
following  the  expiration  of  this  five-year 
period.  The  purpose  of  the  required 
conversion  program  is  to  identify  those 
developments  whose  non- viability  and 
cost,  relative  to  vouchers,  merit  their 
permanent  removal  from  public  housing 
stock,  even  though  the  PHA  did  not 
previously  decide  to  take  this  step  on  its 
own.  The  use  of  a  higher  vacancy  rate 
better  focuses  required  conversion  on 
the  situations  where  this  step  is  most 
clearly  needed. 

Comment:  Final  rule  should  require 
that  a  PHA  take  remedial  steps  in  those 
cases  where  the  PHA  has  intentionally 
created  vacancies.  Two  commenters 
wrote  that  the  proposed  vacancy 
criterion  failed  to  consider  whether  a 
PHA  has  intentionally  or  artificially 
created  vacancies  at  the  development. 
According  to  the  commenters,  a  PHA 
could  create  such  vacancies  by  failing  to 
make  timely  repairs  or  failing  to  lease 
available  units.  The  commenters  agreed 
that  to  "the  extent  that  a  PHA 
intentionally  or  artificially  creates 
vacancies  at  a  development,  HUD 
should  require  the  PHA  to  take 
corrective  actions  necessary  to  lease  the 
imits."  One  of  the  commenters 
suggested  that  HUD  include  an 
additional  category  of  units  that  will  riot 
be  considered  in  the  vacancy 
determination — units  that  are 
intentionally  vacant  as  a  result  of  a 
PHA's  desire  to  trigger  mandatory 
conversion. 
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HUD  response.  HUD  agrees  that  a  rule 
change  is  required  to  prevent  the 
intentional  creation  of  vacancies.  In 
response  to  these  public  comments,  the 
final  rule  provides  that  vacant  units  wrill 
not  be  considered  in  the  determination 
of  distress  if  HUD  determines,  in  its  sole 
discretion,  that  the  vacancies  were 
created  intentionally  and  do  not 
indicate  continued  distress. 

2.  Comments  Regarding  the  Long-term 
Viability  Test 

Comment:  Requiring  that  PHAs  meet 
all  four  long-term  viability  factors 
contradicts  statute.  Under  the  proposed 
rule,  a  PHA  must  meet  four  regulatory 
factors  in  order  for  a  development  to 
satisfy  the  long-term  viability  test. 
Specifically,  the  development,  after 
reasonable  investment  for  at  least  20 
years,  must:  (1)  Be  able  to  sustain 
structural/system  soundness  and  full 
occupancy;  (2)  not  be  excessively 
densely  configured  relative  to  other 
similar  (typically  family)  housing  in  the 
community;  (3)  be  able  to  achieve  a 
broader  range  of  family  income;  and  (4) 
have  no  other  site  impairments  that 
clearly  should  disqualify  the  site  from 
continuation  as  public  housing.  Two 
commenters  wrote  that  this  requirement 
is  in  direct  conflict  with  section 
33(a)(3)(A)  of  the  1937  Act.  According 
to  the  commenters,  the  statute  only 
requires  that  a  development  meet  one  of 
three  statutory  factors.  The  commenters 
urged  that  the  final  rule  provide  that  a 
PHA  may  satisfy  the  long-term  viability 
test  if  it  meets  any  one  of  the  regulatory 
factors. 

HUD  response.  HUD  does  not  agree 
with  these  commenters.  The  regulatory 
language  is  nearly  identical  to  the 
statutory  language  of  section  33(a)(3)(A). 
The  regulatory  provisions  opposed  by 
the  commenters  merely  interpret  and 
clarify  this  statutory  language.  The  final 
rule  continues  to  provide,  as  authorized 
by  the  statutory  language  of  section  33, 
that  a  PHA  must  meet  all  the  regulatory 
factors  to  satisfy  the  long-term  viability 
test.  Each  of  the  factors  measures  a 
different  and  important  aspect  of  a 
development's  viability.  Relying  on  only 
one  of  the  factors,  as  the  commenters 
suggest,  would  ignore  the  other 
elements  necessary  for  an  accurate 
assessment  of  a  development's  long- 
term  integrity  as  public  housing. 
Further,  HUD  believes  that  the  factors 
are  sufficiently  flexible  to  address  the 
concerns  raised  by  the  commenters 
regarding  the  strictness  of  the  long-term 
viability  test. 

Comment:  Density  standard  exceeds 
statutory  language.  The  proposed  rule 
provided  that  a  development  satisfies 
the  long-term  viability  test  if  it  is  not 


"excessively  densely  configured  relative 
to  standards  for  similar  (typically 
family)  housing  in  the  community." 
One  commenter  wrote  that  the  proposed 
standard  exceeded  the  standard 
established  under  section  33(a)(3)(A)  of 
the  1937  Act.  The  statute  provides  that 
the  long-term  viability  test  may  1  e 
satisfied  by  "density  reduction."  The 
commenter  wrote  that  the  "statute  does 
not  authorize  a  test  that  compares  the 
relative  densities  of  the  development 
and  the  surrounding  neighborhood,  but 
merely  requires  the  current  density  of 
the  development  to  be  reduced." 

HUD  response.  The  use  of  relative 
density  levels  is  consistent  with  the 
recommendations  made  by  the 
Commission.  The  density  reduction 
efforts  of  a  PHA  cannot  be  accurately 
evaluated  without  considering  the 
density  of  comparable  housing.  For 
example,  housing  density  varies  among 
communities  due  to  differences  in  local 
conditions,  such  as  population, 
geography,  and  location  of  employment. 
Accordingly,  this  final  rule  continues  to 
require  that  the  density  of  a 
development  be  measm-ed  against  the 
density  of  other  similarly  situated 
housing. 

Comment:  Income  mix  standard 
exceeds  statutory  standard.  The 
proposed  rule  provided  that  a 
development  satisfies  the  long-term 
viability  test  if  it  "will  not  constitute  an 
excessive  concentration  of  very  low- 
income  families."  Two  commenters 
wrote  that  the  prbposed  standard 
exceeded  the  statutory  standard  set  forth 
in  section  33(a)(3)(A)  of  the  1937  Act. 
The  statute  provides  that  the  long-term 
viability  test  may  be  satisfied  by  "the 
achieveme  -"t  of  a  broader  range  of 
family  income."  One  of  the  commenters 
wrote  that  the  "distinction  is  critical 
because  a  PHA  can  meaningfully 
broaden  the  income  range  and  still  have 
a  resident  population  that  is  primarily 
very  low-income."  The  second 
commenter  wrote  that  "[gjiven  that  the 
analysis  must  project  over  a  20-year 
period,  it  is  mere  speculation  to 
maintain'that  the  site  will  be  a 
candidate  for  additional  mixing." 

HUD  response.  In  response  to  these 
public  comments  HUD  has  revised  the 
income-mix  component  otthe  long-term 
viability  test  to  more  closely  track  the 
statutory  language  of  section  33. 
Specifically,  the  final  rule  provides  that 
a  development  satisfies  the  income-mix 
requirements  if,  after  reasonable 
investment  for  the  specified  period  of 
time,  it  is  probable  that  the  development 
"can  achieve  a  broader  range  of  family 
income." 

Comment:  "More  expensive"  criterion 
should  be  removed.  A  development 


must  be  converted  if  it  would  be  more 
expensive  to  modernize  and  operate  the 
development  for  its  remaining  useful 
life  than  to  provide  tenant-based 
assistance  to  all  residents.  One 
commenter  objected  to  this  criterion  for 
conversion.  The  commenter  wrote  that 
section  33  cites  only  to  "reasonable 
modernization  expenses."  "There  is 
nothing  in  the  statute  that  suggests  a 
development  must  be  cheaper  than 
Section  8  assistance  in  order  to  be  viable 
in  the  long  term." 

HUD  response.  The  regulatory 
language  closely  tracks  the  statutory    . 
language  of  section  33.  Specifically, 
section  33(a)(3)  provides  that  a 
development  is  subject  to  required 
conversion  if  the  development  is 
identified  as  distressed  housing  by  the 
PHA,  in  accordance  with  HUD 
guidelines,  and  either:  (1)  The  PHA 
cannot  assure  long-term  viability;  or  (2) 
the  development  has  an  estimated  cost 
(diuing  its  remaining  useful  life)  of 
continued  operation  and  modernization 
as  public  housing  that  exceeds  the 
estimated  cost  (during  its  remaining 
useful  life)  of  providing  voucher  tenant- 
based  assistance  for  all  families  in 
occupancy  based  on  appropriate 
indicators  of  cost  (such  as  the 
percentage  of  total  development  costs 
required  for  modernization). 
Accordingly,  HUD  has  not  revised  the 
proposed  rule  to  adopt  the  suggestions 
made  by  the  commenter. 

3.  Comments  Regarding  Issues  for 
Which  HUD  Specifically  Invited  Public 
Comment 

Although  HUD  invited  public 
comments  on  all  aspects  of  the  June  23, 
1999,  proposed  rule,  the  preamble  to  the 
proposed  rule  specifically  solicited 
comments  on  two  issues  related  to  the 
standards  for  identifying  developments 
subject  to  required  conversion.  HUD 
solicited  comments  on: 

1.  Whether  the  definition  of 
"distressed  housing"  should  include 
developments  with  less  than  250  imits 
or  that  are  not  primarily  occupied  by 
families;  and 

2.  Whether  a  comparison  of  the 
average  medicm  income  at  a 
development  with  the  average  median 
income  in  the  development's  area,  or 
other  measure  of  tenant  income,  should 
be  included  in  the  identification  of 
developments  as  distressed. 

Comment:  Final  rule  should  not 
require  conversion  for  developments 
with  less  than  250  units  or  that  are  not 
primarily  occupied  by  families.  Four 
commenters  made  this 
recommendation.  According  to  one  of 
the  commenters,  including 
developments  with  less  than  250  units, 
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would  impede  local  decision-making 
and  further  drain  HUD  resources.  In 
addition,  the  commenter  wrote  that 
including  smaller  developments  is 
unnecessary  due  to  the  voluntary 
conversion  provisions  of  section  533  of 
QHWRA.  Smaller  developments  would 
be  able  to  convert  using  the  voluntary 
procedures  of  section  533  and  HUD's 
implementing  regulations. 

HUD  response.  HUt)  agrees  with  the 
commenters.  Accordingly,  the  final  rule 
adopts  the  proposed  rule  provisions 
exempting  developments  with  less  than 
250  imits,  or  that  are  not  primarily 
occupied  by  families,  from  the  required 
conversion  requirements.  However,  a 
PHA  may  elect  to  voluntarily  convert 
such  a  development  under  the  voluntary 
conversion  program  established  by 
separate  final  rule  published  elsewhere 
in  today's  Federal  Register  (so  long  as 
the  development  satisfies  the  criteria  for 
volimtary  conversion). 

Comment:  Average  median  income 
comparison  should  not  be  required.  One 
commenter  objected  to  requiring  PHAs 
to  compare  the  average  median  income 
at  a  development  with  the  average 
median  income  in  the  development's 
area.  The  commenter  recognized  that 
the  Commission  found  this  ratio  highly 
significant.  However,  the  commenter 
wrote  that  the  measures  included  in  the 
proposed  rule  are  "more  than  sufficient 
for  a  reasonable  person  to  draw  the 
conclusions  necessary."  The  commenter 
recommended  that  any  use  of  the 
income  ratio  analysis  should  be  at  the 
option  of  the  PHA.  In  addition,  the 
commenter  recommended  that  a  PHA 
should  be  given  the  flexibility  to  gather 
and  present  such  data  using  the 
methods  and  formats  most  useful  to  the 
PHA. 

HUD  response.  HUD  agrees  with  the 
commenter  and  has  not  revised  the 
proposed  rule  to  require  a  comparison 
of  average  median  income. 

.B.  Comments  Regarding  Standards  for 
Determining  Whether  a  Property  is 
Viable  in  the  Long  Term  (§972.105  of 
the  Proposed  Rule;  §  972.127  of  This 
Final  Rule) 

The  proposed  rule  at  §  972.105 
described  the  conditions  that  a 
development  must  meet  in  order  to 
satisfy  the  long-term  viability  standard. 

Comment:  PHAs  should  not  be 
required  to  identify  sources  of  funding. 
A  PHA  must  identify  the  sources  of 
funding  for  a  revitalization  program. 
One  commenter  wrote  that  this 
requirement  is  "unreasonable"  because 
the  "revitalization  may  be  several  years 
down  the  road  and  the  PHA  cannot 
determine  what  its  aimual 
appropriations  will  be  or  how  much 


money  will  1  le  needed."  The  commenter 
suggested  th  it  the  requirement  be 
eliminated. 

HUD  resphnse.  HUD  believes  that  an 
estimate  of  a  (mailable  funding  is 
necessary  to  accurately  assess  the 
probable  sue  cess  of  a  revitalization  plan. 
In  recognitiqn  that  PHAs  receive  capital 
funds  by  foriiula,  the  final  rule  permits 
PHAs  to  "asi  ume  that  future  formula 
funds  provit  ed  through  the  Capital 
Fund  over  fi  re  years  are  available  for 
this  purpose  '  (see  §  972.127(a)(3)). 
Nothing  in  t  lis  final  rule  prevents  PHAs 
from  applyii  g  for  HOPE  VI  or  other 
additional  fii  nding  to  assist  in  the 
revitalization  or  replacement  of  a 
development  during  the  5-year  phase- 
out  period.  F  HAs,  however,  may  not 
assume  that  hey  will  be  successful  in 
discretionar]  grant  competitions,  such 
as  for  HOPeVi  hmding.  PHAs  may 
apply  for  HOPE  VI  and  other 
discretionar]  grants  during  the  5-year 
phase-out  period,  provided  the  use  of 
such  grants  i  /ill  be  consistent  with  the 
requirement!  of  this  final  rule. 


Regarding  Conversion 
(§972.107  of  the 
;  §972.130  of  This  Final 


C.  Comment ; 
Plan  Compo.  lents 
Proposed  flqfe 
Rule) 

The  propo  ied  rule  at  §  972.107 
described  thi  t  various  components  of  a 
conversion  p  Ian. 

Comment:  More  notice  of 
displacemen  t  should  be  required.  The 
proposed  rufe  would  have  required  a 
PHA  to  notify  families  residing  in  the 
development  90  days  before 
displacement.  Two  commenters  wrote 
that  if  "displacement"  is  synonymous 
with  a  famib  vacating  the  unit,  the  90- 
day  notice  is  inadequate.  The 
commenters  ivrote  that  a  family  may 
need  more  ti  an  90  days  to  find  and 
relocate  to  ol  her  affordable  housing.  The 
commenters  also  wrote  that,  under  the 
Section  8  rer  tal  voucher  program, 
families  gem  rally  have  120  days  to 
locate  housii  ig.  Further,  for  families 
with  school-age  children,  relocation 
during  the  sc  hool  term  will  seriously 
disrupt  the  c  lildren's  education  and 
jeopardize  re  lated  child-care 
arrangement]  i.  One  of  the  commenters 
recommende  d  that  the  final  rule  require 
PHAs  to  proi  ide  families  with  six 
months  adva  tice  notice  of  their 
relocation  ri|  hts.  wherever  feasible. 

HUD  respi  nse.  In  accordance  with 
URA,  this  fii  al  rule  provides  that  a 
family  will  n  ot  be  required  to  move 
without  at  le  ist  90-days  advance  written 
notice  of  the  earliest  date  by  which  the 
family  may  t  e  required  to  move,  and 
that  the  family  will  not  be  required  to 
move  permai  lently  until  the  family  is 
offered  comj  arable  housing,  in 


accordance  with  the  final  rule.  In 
addition,  the  final  rule  provides  that, 
where  Section  8  voucher  assistance  is 
being  used  for  relocation,  the  vouchers 
must  be  provided  to  the  family  at  least 
90  days  before  conversion.  PHAs  should 
consider  all  relevant  factors  that  might 
affect  a  family's  ability  to  relocate  (such 
as  school  age  children)  in  determining 
the  appropriate  timeframes  and  should 
ensiue  that  families  are  provided  with 
adequate  time  to  locate  new  housing. 

Comment:  Final  rule  should  reference 
applicability  of  URA.  One  commenter 
suggested  that  the  final  rule  should 
provide  that  URA  applies  to  families 
displaced  pursuant  to  a  required 
conversion. 

HUD  response.  HUD  has  adopted  the 
commenter's  suggestion.  The  final  rule 
adds  a  new  §  972.118,  which  affirms 
that,  to  the  extent  that  tenants  are 
displaced  as  a  direct  result  of  the 
demolition,  acquisition,  or 
rehabilitation  of  federally-assisted 
property  converted  pursuant  to  this 
final  rule,  the  requirements  of  the  URA, 
and  the  implementing  regulations 
issued  by  the  Department  of 
Transportation  at  49  CFR  part  24,  apply. 
Further,  for  purposes  of  clarity,  HUD 
has  revised  the  rule  to  more  closely 
conform  to  the  notice  requirements  of 
the  URA  and  the  implementing 
regulations.  As  required  by  49  CFR 
24.203,  if  a  required  conversion  is 
subject  to  the  URA,  PHAs  must  provide 
families  scheduled  to  be  displaced  with 
a  General  Information  Notice,  a  Notice 
of  Relocation  Eligibility  or  Notice  of 
Non-displacement  (as  applicable),  and  a 
90-day  advance  notice  of  the  earliest 
date  by  which  a  resident  may  be 
required  to  move. 

Comment:  Final  rule  should  clarify 
what  constitutes  housing  choice  for 
relocated  families.  Families  have  the 
right  to  be  relocated  to  "other  decent, 
safe,  and  sanitary  and  affordable 
housing  that  is,  to  the  maximum  extent 
possible,  housing  of  their  choice."  Two 
commenters  recommended  that  the  final 
rule  clarify  that  a  family  may  choose  "to 
lease  any  PHA  rental  unit  of  appropriate 
size,  provided  the  rental  unit  is  vacant 
or  will  be  vacant  before  the  date  on 
which  the  tenant  must  vacate  the 
converted  rental  unit." 

HUD  response.  The  regulatory 
language  adequately  protects  a 
displaced  family's  right  to  relocate  to 
comparable  housing,  while  also 
providing  for  circumstances  that  may 
limit  the  availability  of  a  particular  unit. 
For  example,  a  PHA  may  need  to  reserve 
a  public  housing  unit  for  medical 
transfer  purposes.  The  broad  language 
suggested  by  the  commenter  fails  to 
provide  for  such  necessary  exceptions. 
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Accordingly,  HUD  has  not  adopted  the 
conunenter's  recommended  change. 

Comment:  Standard  for  extension  is 
overly  restrictive.  Generally,  a 
conversion  plan  may  not  be  more  than 
a  5-year  plan.  However,  HUD  is 
authorized  to  provide  a  5 -year  extension 
"in  exceptional  circumstances,  where 
HUD  determines  that  this  is  clearly  the 
most  cost-effective  and  beneficial  means 
of  providing  housing  over  that  same 
period."  One  commenter  wrote  that  this 
is  too  restrictive,  and  inconsistent  with 
section  33(c)(3)  of  the  1937  Act,  which 
provides  that  HUD  may  grant  an 
extension  if  it  "determines  that  the 
deadline  is  impracticable." 

HUD  response.  HUD  does  not  agree 
that  the  regulatory  language  contradicts 
the  statutory  language  of  section  33.  The 
statute  provides  HUD  with  broad 
authority  to  determine  what 
circumstances  make  the  5-year  deadline 
"impracticable"  for  a  PHA.  The  final 
rule  is  consistent  with  the  statutory  goal 
of  ensuring  that  most  conversions  be 
completed  within  the  prescribed  5-year 
period,  but  grants  HUD  the  necessary 
flexibility  to  address  exceptional 
circumstances. 

Comment:  A  fair  housing  impact 
assessment  should  be  required.  Two 
commenters  recommended  that  the  final 
rule  should  require  the  conversion  plan 
to  include  an  analysis  of  the  effects  of 
conversion  on  persons  protected  by  the 
Fair  Housing  Act.  The  commenters 
wrote  that  even  if  a  PHA  is  statutorily 
required  to  convert  a  particular 
development,  HUD  and  the  PHA  have 
an  obligation  to  avoid  discriminatory 
impacts  and  to  affirmatively  further  fair 
housing.  One  of  the  commenters 
suggested  that  the  fair  housing  analysis 
should: 

1.  Consider  the  impact  of  conversion 
on  each  protected  group:  racial  and 
ethnic  minorities,  persons  with 
disabilities,  and  families  with  children; 

2.  Consider  the  impact  not  only  on 
current  residents,  but  also  on  persons 
likely  to  apply  for  housing; 

3.  Determine  whether  me  proposed 
conversion  will  increase  fair  housing 
choice  for  each  protected  class,  or 
perpetuate  segregation; 

4.  Determine  whether  the  proposed 
conversion  will  decrease  fair  housing 
choice  (according  to  the  commenter  this 
would  generally  be  true  if  the  overall 
amount  of  assisted  housing  is  reduced 
or  if  public  housing  imits  located 
outside  high  poverty  areas  with 
concentrations  of  minorities  are 
converted); 

5.  Analyze  the  rate  at  which  minority 
families  and  other  protected  groups  are 
able  to  find  housing  under  the  Section 
8  voucher  program  in  areas  that  are 


racially  integrated  and  have  low  poverty 
rates;  and 

6.  Analyze  whether  all  families  in 
housing  proposed  to  be  converted  will 
receive  housing  assistance  and  be  able 
to  remain  in  the  area  if  they  choose. 

HUD  response.  HUD  has  determined 
that  the  proposed  rule  adequately 
addressed  fair  housing  considerations, 
and  that  a  regulatory  change  is 
unnecessary.  The  conversion  plan  must 
be  part  of  the  PHA's  Annual  Plan. 
HlJD's  PHA  Plan  regulations  require 
that  a  PHA  certify  that  it  will  carry  out 
its  Annual  Plan  and  5-Year  Plan  in 
conformity  with  applicable  statutory  fair 
housing  and  nondiscrimination 
requirements  and  must  affirmatively 
further  fair  housing.  This,  of  course, 
includes  any  required  conversion 
activities.  As  noted  above,  HUD  has  also 
added  language  to  the  final  rule  further 
emphasizing  die  need  for  adequate 
mobility  counseling. 

Comment:  Conversion  plan-should 
include  a  well  funded  mobility  progmm 
to  ensure  fair  housing  objectives  are 
met.  One  commenter  wrote  that  without 
such  a  program,  most  families  will  find 
themselves  relocated  to  highly 
segregated  conununities  with  high 
levels  of  poverty. 

HUD  response.  The  final  rule  clarifies 
that  a  PHA  must  provide  any 
appropriate  mobility  counseling  in 
providing  the  required  counseling  to 
residents  displaced  by  a  conversion. 
The  PHA  may  finance  the  mobility 
counseling  using  Operating  Fund, 
Capital  Fund,  or  Section  8 
administrative  fee  funding. 

D.  Comments  Regarding  the  Public  and 
flesident  Consultation  Process  for 
Developing  a  Conversion  Plan 
(§972.110  of  the  Proposed  Rule; 
§  972.133  of  This  Final  Rule) 

The  proposed  rule  at  §  972.110 
required  that  a  PHA  consult  with  public 
officials  and  the  residents  of  the  affected 
sites  in  the  development  of  the  PHA's 
conversion  plan. 

Comment:  Final  rule  should  expand 
the  resident  and  public  participation 
process.  One  commenter  recommended 
that  the  minimum  standards  for  public 
and  resident  participation  should  be 
expanded.  The  commenter  made 
various  specific  suggestions,  including: 

1.  Requiring  the  PHA  to  consult  with 
the  development's  resident  coimcil  and 
the  PHA-wide  resident  advisory  board; 

2.  Requiring  that  the  required  meeting 
with  residents  take  place  at  least  45 
days  before  the  PHA  submits  the 
conversion  plan  to  HUD;  and 

3.  Requiring  that  the  constdtation 
process  include  adequate  notice  to 
residents  and  an  opportunity  for 


residents  to  comment.  Further,  HUD 
should  require  that  a  PHA  give  due 
consideration  to  all  conunents  from 
residrats  and  the  public. 

Another  conunenter  emphasized  the 
third  suggestion  made  by  the 
conunenter  above — that  PHAs  should  be 
required  to  give  due  consideration  to 
resident  comments.  The  commenter 
wrote  that  this  is  necessary  to  allow  the 
possibility  that,  based  on  resident 
comments,  the  PHA  will  determine  that 
conversion  is  inappropriate.  Fiuther,  if. 
the  PHA  decides  to  proceed  with 
conversion,  then  it  should  be  required 
to  consider  the  resident  comments  in 
the  development  of  the  final  conversion 
plan. 

Hud  response.  HUD  agrees  that 
meaningful  public  and  resident  input  is 
essential  to  the  success  of  the  required 
conversion  process.  HUD  does  not 
believe  that  it  is  necessar>'  to  revise  the 
proposed  rule  to  adopt  the  suggestions 
made  by  these  commenters.  Existing 
regulatory  requirements  already  ensiue 
meaningful  and  timely  public  input  in 
the  development  of  the  conversion 
plans.  For  example,  the  conversion  plan 
must  be  part  of  the  PHA's  Armual  Plan. 
The  conversion  plans,  therefore,  are 
subject  to  the  extensive  public 
participation  requirements  for  the 
development  of  the  PHA  Annual  Plans 
(see  24  CFR  part  903).  The  consultation 
procediues  established  by  this  final  rule 
supplement  the  PHA  Plan  consultation 
requirements;  they  do  not  replace  them. 

Among  other  requirements,  the  PHA 
Plan  regulations  require  that  PHAs 
establish  Resident  Advisory  Boards  to 
assist  and  make  recommendations  in  the 
development  of  the  PHA  Annual  Plans 
[see  24  CFR  903.13).  PHAs  are  also 
required  to  conduct  a  public  hearing  in 
developing  their  Annual  Plans,  and  to 
conduct  reasonable  outreach  activities 
to  encourage  broad  public  participation 
in  the  PHA  Plans  (see  24  CFR  903.17). 
Considered  in  their  totality,  the 
consultation  procedures  contained  in 
both  the  required  conversion  and  PHA 
Plan  regulations  require  that  a  PHA 
undertake  good  faith  efforts  to  ensure 
that  residents  understand  and  have  a 
voice  in  the  implementation  of  required 
conversions. 

For  purposes  of  clarity,  HUD  has 
made  two  changes  to  the  constdtation 
requirements  of  the  rule.  Specifically, 
the  final  rule  clarifies  that  the  PHA  must 
hold  at  least  one  meeting  with  the 
residents  of  the  affected  sites.  The 
language  of  the  proposed  rule  would 
have  required  one  meeting  between  the 
PHA  and  residents,  but  was  silent 
regarding  the  possibility  of  the  PHA 
sponsoring  additional  meetings.  The 
final  rule  also  clarifies  that  the  public 
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housing  residents  with  whom  the  PHA 
must  meet  include  any  duly  elected 
resident  council  that  covers  the 
development  in  question. 

Comment:  Consolidated  Plan 
requirements  are  inconsistent  with 
statute.  The  proposed  rule  provided  that 
a  PHA  "may  satisfy  the  requirement  for 
consultation  with  public  officials  by 
submitting  a  certification  from  the 
appropriate  government  official  that  the 
conversion  plan  is  consistent  with  the 
applicable  Consolidated  Plan."  The  rule 
also  provided  that  "[tlhis  may  be  the 
same  certification  as  is  required  for  [the] 
PHA  Annual  Plan  that  includes  the 
conversion  plan."  According  to  one 
commenter  this  contradicts  the  statutory 
language  of  section  33.  According  to  the 
commenter,  section  33(c)(2)(B)  requires 
that  the  PHA  submit  a  separate 
certification  from  the  relevant  local 
official  that  specifically  addresses  the 
conversion  plan.  This  certification  is  in 
addition  to  the  certification  that  is  part 
of  the  PHA  Annual  Plan  (which  is 
already  required  under  section 
33(c)(2)(A)). 

HUD  response.  The  final  rule  clarifies 
that  if  a  PHA  elects  to  satisfy  the 
consultation  requirements  by  certifying 
that  its  conversion  plan  is  consistent 
with  the  Consolidated  Plan,  this 
certification  may  be  the  same 
certification  as  is  required  for  the  PHA 
Annual  Plan  that  includes  the 
conversion  plan,  so  long  as  the 
certification  specifically  addresses  the 
conversion  plan. 

E.  Comments  Regarding  Relationship 
Between  Required  Conversion  and 
Demolition/Disposition  Requirements 
(§972.113  of  the  Proposed  Rule; 
§972.112  of  This  Final  Rule) 
Application 

The  proposed  rule  at  §  970.113 
described  the  applicability  of  the 
demolition/disposition  requirements  of 
section  18  of  the  1937  Act  to  the 
required  conversion  process. 

Comment:  PHAs  should  be  permitted 
to  submit  the  conversion  plan  and 
disposition  application  at  a  later  date 
than  the  PHA  Annual  Plan.  One 
commenter  wrote  that  requiring  a  PHA 
to  simultaneously  submit  a  PHA  Annual 
Plan,  conversion  plan,  and  disposition 
application  is  unnecessarily 
burdensome  and  viill  not  produce  the  . 
best  results.  The  commenter 
recommended  that  a  PHA  be  allowed  to 
submit  the  conversion  plan  and  the 
disposition  application  at  a  later  date 
than  the  PHA  Annual  Plan — either  as  a 
separate  submission  or  as  addenda  to 
the  Annual  Plan. 

HUD  response.  HUD  has  not  revised 
the  proposed  rule  to  adopt  the 


commenter's  suggestion.  The  regulatory 
language  cloi  ely  tracks  the  statutory 
requirements  of  section  33.  Specifically, 
section  33(hj  2)  provides  that  the 
disposition  rjquirements  of  section  18 
of  the  1937  :f  ct  apply  to  required 
conversions.  Further,  section  33(c)(2)(A) 
requires  that  a  conversion  plan  be 
submitted  as  part  of  the  PHA's  Annual 
Plan.  Howev  jr,  neither  section  33,  or 
this  final  rul(  i,  requires  a  PHA  to  submit 
any  required  disposition  application  as 
part  of  the  cc  aversion  plan  or  the 
Annual  Plan  A  PHA  may  elect  to 
submit  any  c  isposition  application 
subsequent  tt  submission  of  the 
conversion  wan.  HUD  may  approve  the 
conversion  plan,  even  if  the  PHA  has 
not  yet  submitted  the  required 
disposition  ^plication  under  section 
18.  However  the  PHA  may  not  proceed 
with  the  disf  osition  until  the  required 
disposition  a  pplication  has  been 
approved  by  HUD. 

Comment:  PHAs  should  not  be 
required  to  s  ibmit  separate  disposition 
approval  req  lest.  One  commenter 
questioned  ti  le  requirement  for  a 
separate  disf  osition  approval  for 
required  con  /ersion,  when  HUD  does 
not  require  il  for  voluntary  conversions 
under  sectioi  i  533  of  QHWRA.  In 
particular,  th  b  commenter  objected  to 
the  requirem  3nt  in  those  cases  where: 
(1)  The  deve  opment  has  had  its  debt 
forgiven;  (2)  here  have  been  no 
additional  ca  pital  investments;  and  (3) 
the  subsidy  1  as  been  removed  in  the 
conversion  p  rocess.  "It  would  seem  that 
under  the  cii::umstances,  the  property 
would  be  the  PHA's  to  deal  with  as  it 
sees  fit." 

HUD  respc  nse.  As  noted  in  HUD's 
response  to  t  le  preceding  comment, 
section  33  pi  Dvides  that  the  disposition 
requirement!  of  section  18  of  the  1937 
Act  apply  to  the  required  conversion 
program.  Th(  i  regulatory  language  of  this 
final  rule  trai  :ks  this  statutory 
requirement. 

The  final  t  ile  should  clarify  that 
HUD's  apprc  val  of  a  conversion  plan  is 
contingent  op  HUD's  approval  of  any 
disposition  dpplication  for  the 
converted  ur  its.  One  commenter  wrote 
that  it  is  unc  ear  whether  the  proposed 
rule  permits  ^UD  to  approve  a 
conversion  pucm  if  the  PHA's  disposition 
application  does  not  comply  with  the 
requirements  of  section  18  of  the  1937 
Act.  The  con^menter  suggested  that,  to 
encoiu-age  compliance  with  section  18, 
the  final  rule  should  clarify  that  HUD's 
approval  of  i  conversion  plan  is 
contingent  oil  approval  of  the  PHA's 
disposition  a  pplication, 

HUD  respi  nse.  As  noted  above,  a 
PHA  may  eh  ct  to  submit  any 
disposition  a  pplication  subsequent  to 


submission  of  the  conversion  plan.  HUD 
may  approve  the  conversion,  even  if  the 
PHA  has  not  yet  submitted  the  required 
disposition  application.  However,  the 
PHA  may  not  proceed  with  the 
conversion  until  its  disposition 
application  has  been  approved  by  HUD. 

F.  Comments  Regarding  the 
Relationship  Between  Required 
Conversion  and  HOPE  VI  Developments 
(§972.114  of  the  Proposed  Rule; 
§972.115  of  This  Final  Rule) 

The  proposed  rule  at  §  972.114 
described  the  applicability  of  the 
required  conversion  requirements  to 
HOPE  VI  developments. 

Comments:  HOPE  VI  recipients 
without  an  approved  revitalization  plan 
should  not  be  required  to  conduct  a 
viability  assessment.  HOPE  VI 
developments  without  an  approved 
revitalization  plan  are  fully  subject  to 
the  required  conversion  standards  of  24 
CFR  part  972.  One  commenter  objected 
to  this  requirement.  The  commenter 
wrote  that  requiring  these  HOPE  VI 
developments  to  conduct  a  viability 
assessment  is  "extraordinarily 
redundant"  because  "each  HOPE  VI ' 
recipient  was  approved  based  on  an 
application  [that]  included  the  number 
of  units  removed."  "Another  evaluation 
is  unnecessary,  redundant,  and  impedes 
the  implementation  of  HOPE  VI." 

HUD  response.  Section  33  does  not 
exempt  HOPE  VI  developments  from  the 
required  conversion  requirements. 
Accordingly,  HUD  does  not  have  the 
statutory  authority  to  adopt  the 
commenter's  suggestion.  HUD  will  only 
approve  HOPE  VI  revitalization  plans 
that  satisfy  the  conversion  plan 
requirements. 

G.  Comments  Regarding  Funding  To 
Assist  Residents  of  Units  Being 
Converted  (§972.116  of  the  Proposed 
Rule;  §  972.109  of  This  Final  Rule) 

The  proposed  rule  at  §  972.116 
described  how  a  PHA  obtains  funding  to 
assist  the  residents  of  public  housing 
developments  converted  to  tenant-based 
assistance. 

Comment:  HUD  should  not  require 
that  funding  for  the  first  year  of  tenant- 
based  assistance  be  provided  from  the 
Capital  or  Operating  Funds.  Two 
commenters  objected  to  this  provision. 
One  of  the  commenters  wrote  that  it 
would  be  imfair  for  HUD  to  expect 
PHAs  to  pay  for  one  year  of  tenant- 
based  assistance  from  the  Capital  and 
Operating  Funds,  since  formula  funding 
will  have  been  reduced  subsequent  to 
the  removal  of  the  de\'elopment  from 
public  housing  inventory.  The  second 
commenter  wrote  that  "[t]he  effect  of 
siphoning  off  and  further  reducing 
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public  housing  funds  for  tenant-based 
assistance  will  be  the  continued 
deterioration  of  public  housing." 
"[OJperating  and  capital  funds  are 
appropriated  to  ensure  the  preservation 
of  public  housing  as  an  affordable 
housing  resource  and,  as  such,  any 
funds  attributable  to  developments 
identified  for  conversion  should  be  re- 
invested in  the  public  housing  stock." 

HUD  response.  HUD  has  not  adopted 
the  change  requested  by  the 
commenters.  The  final  rule  does  not 
mandate  that  the  initial  year  of  tenant- 
based  assistance  be  provided  from  the 
Capital  and  Operating  Funds.  Rather, 
the  final  rule,  as  did  the  proposed  rule 
before  it,  merely  provides  for  this 
possibility. 

HUD  should  provide  additional 
guidance  regarding  post-conversion. 
One  commenter  wrrote  that  it  would  be 
helpful  for  HUD  to  clarify  the  timing  of 
the  phased  process  for  substituting 
tenant-based  assistance  for  assistance 
provided  from  the  Capital  and 
Operating  Funds.  Rather,  the  final  rule, 
as  did  the  proposed  rule  before  it, 
merely  provides  for  this  subsidy  for  the 
imits  being  converted. 

HUD  response.  Converted  public 
housing  would  be  phased-out  using 
currently  applicable  procediu^s.  Subject 
to  appropriations,  new  Section  8 
funding  would  be  committed  and 
provided  to  PHAs  for  the  provision  of 
tenant-based  voucher  assistance. 

H.  Comments  Regarding  the  Timing  of 
Conversion  (§972.122  of  the  Proposed 
Rule;  §972.109  of  This  Final  Rule) 

The  proposed  rule  at  §  972.122 
provided  that  a  PHA  may  proceed  to 
convert  a  development  only  after 
receiving  written  approval  from  HUD. 
The  approval  will  be  separate  from  the 
one  provided  for  the  PHA  Annual  Plan. 

Comment:  HUD  should  establish  a 
reasonable  time  frame  for  providing 
approval  of  a  conversion  plan.  One 
commenter  suggested  that  the  final  rule 
establish  a  75-day  period  for  HUD   . 
review  and  approval  of  conversion 
plans.  According  to  the  cormnenter,  this 
"will  enable  PHAs  to  better  plem 
relocation  activities  with  residents  and 
make  adjustments  necessary  for  the  loss 
of  subsidy."  The  commenter  wrote  that 
a  75-day  period  would  conform  to  the 
time  frame  established  for  HUD 
approval  of  the  PHA  Annual  Plan. 

HUD  response.  HUD  has  revised  the 
rule  to  be  more  sensitive  to  the  concerns 
raised  by  the  commenter.  The  final  rule 
clarifies  that  HUD  anticipates  that  its 
review  of  a  conversion  plan  will 
ordinarily  occur  within  90  days 
following  submission  of  a  complete  plan 
by  the  PHA.  A  longer  process  may  be 


required  where  HUD's  initial  review  of 
the  plan  raises  questions  that  require 
further  discussion  with  the  PHA.  In  any 
event,  HUD  will  provide  all  PHAs  with 
a  preliminary  response  within  90  days 
following  submission  of  a  conversion 
plan. 

IV.  Findings  and  Certifications 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  §§972.130, 
970.133,  and  972.136  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  {44  U.S.C.  3501- 
3520)  and  assigned  OMB  Control 
Niunber  2577-0234.  In  accordance  with 
the  Paperwork  Reduction  Act,  HUD  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  currently  valid  OMB  control 
number. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  final  rule,  and  in  so  doing 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on^a 
substantial  number  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows. 

(1)  A  Substantial  Number  of  Small 
Entities  Will  Not  be  Affected.  The 
entities  that  are  subject  to  this  rule  are 
public  housing  agencies  that  administer 
public  housing.  Under  the  definition  of 
"small  governmental  jurisdiction"  in 
section  601(5)  of  the  RFA,  the 
provisions  of  the  RFA  are  applicable 
only  to  those  public  housing  agencies 
that  are  part  of  a  political  jiuisdiction 
with  a  population  of  under  50,000 
persons.  The  number  of  entities 
potentially  affected  by  this  rule  is 
therefore  not  substantial.  HUD 
anticipates  that  no  more  than  10  percent 
of  all  PHAs  will  be  subject  to  the 
requirements  of  required  conversion. 
Most  PHAs  with  developments  large 
enough  to  be  subject  to  this  final  rule 
are  located  in  larger  political 
jurisdictions.  This  is  a  result  of  the 
statutory  direction  to  identify  units 
subject  to  the  requirements  based  on  the 
criteria  established  by  the  National 
Commission  on  Severely  Distressed 
Public  Housing,  which  focused  on  larger 
troubled  agencies. 

(2)  No  Significant  Economic  Impact. 
The  conversion  plan  will  involve  a  one- 
time cost,  and  this  cost  can  vary  from 
development  to  development, 
depending  on  the  scope  of  the 
assessment,  location  of  the  property. 


and  other  Actors.  A  mitigating  factor 
concerning  the  cost  for  PHAs  whose    • 
properties  are  potentially  subject  to  the 
requirements  of  required  conversion  is 
that  they  may  request  assistance  from 
HUD  in  conducting  the  required 
analyses  in  order  to  offset  the  costs. 
HUD  has  provided  such  assistance  in 
the  past  and  intends  to  continue  to  do 
so,  if  resources  are  available.  Therefore, 
the  cost  burden  on  small  entities  is  not 
likely  to  be  great. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage,  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4223). 
That  Finding  remains  applicable  to  this 
final  rule  and  is  available  for  public 
inspection  between  the  hours  of  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276.  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
-  substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  ctirect  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  final  rule  does  not  impose 
any  federal  mandates  on  any  State, 
local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
W95. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866.  entitled 
"Regulatory  Planning  and  Review." 
OMB  determined  that  this  rule  is  a 
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"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  General 
Coimsel,  Room  10276,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410-0500, 

Catalog  of  Federal  Domestic  Assistance 
Nttmber 

The  Catalog  of  Federal  Domestic 
Assistance  munber  for  the  program 
affected  by  this  rule  is  14.850. 

List  of  Subjects  in  24  CFR  Part  972 

Grant  programs^— housing  and 
community  development.  Low  and 
moderate  income  housing.  Public 
housing. 

■  For  the  reasons  discussed  in  the 
preamble,  HUD  amends  title  24  of  the 
Code  of  Federal llegulations,  chapter  IX, 
part  972  as  follows: 

PART  972— CONVERSION  OF  PUBUC 
HOUSING  TO  TENANT-BASED 
ASSISTANCE 

■  1.  The  authority  citation  for  part  972 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  14371,  1437z-5,  and 
3535(d). 

■  2.  Subpart  A  is  added  to  read  as 
follows: 

Subpart  A— Required  Conversiori  of 
Public  Housing  Developments 

Purpose;  Definition  of  "Conversion" 

Sec. 

972.100    Piupose. 

972.103    Definition  of  "conversion.". 

Required  Conversion  Process 

972.106    Procedare  for  required  conversion 

of  public  housing  developments  to  - 

tenant-based  assistance. 
972.109    Conversion  of  developments. 
972.112     Relationship  between  required 

conversion  and  demolition/disposition 

requirements. 
972.115    Relationship  between  required 

conversion  and  HOPE  VI  developments. 
972.118    Applicability  of  Uniform 

Relocation  Act. 

IdentUying  Developments  Subject  To 
Required  Conversion 

972.121    Developments  subject  to  this 

subpart. 
972.124    Standards  for  identifying  public 

housing  developments  subject  to 

required  conversion. 
972.127    Standards  for  determining  whether 

a  property  is  viable  in  the  long  term. 


Conversion  Plans 

972.130    Con  version  plan  components. 
972.133  Publi :  and  resident  consultation 

process  f<  r  developing  a  conversion 

plan. 
972.136    Tim  ing  of  submission  of 

,conversio  n  plans  to  HUD. 

HUD  Actions  With  Respect  To  Required 
Conversions 

972.139    HUl )  actions  with  respect  to 
required  <  onversions. 

Subpart  A— Required  Conversion  of 


Public  Houi 


ng  Developments 


Purpose;  Del  inition  of  Conversion 
§972.100    Purpose. 

The  purpa  se  of  this  subpart  is  to 
implement  s  jction  33  of  the  United 
States  Housi  ig  Act  of  1937  (42  U.S.C. 
•  1437Z-5),  wiich  requires  PHAs  to 
annually  review  their  public  housing 
inventory  and  identify  developments,  or 
parts  of  developments,  which  must  be 
removed  fto4i  its  stock  of  public 
housing  operated  under  an  Annual 
Contribution^  Contract  (ACC)  with 
HUD. 

This  subp^ 
a  PHA  must 
out  a  conyerilion 
units  from  tli  e 
including  ho  w 
transition  foj 
developmeni  s 
housing. 


§972.103    Dfl  inition  of  "conversion.' 


purpos  es 


anil 
proj  ;ct 
tie 


neci  !ss 


^tle 


provides  the  procedures 
bllow  to  develop  and  carry 
plan  to  remove  the 
public  housing  inventory, 
to  provide  for  the 
residents  of  these 
to  other  affordable 


of  this  subpart,  the  term 
means  the  removal  of 

units  from  the  inventory 
the  provision  of  tenant- 

-based  assistance  for  the 

public  housing  units 
removed.  The  term 
'  as  used  in  this  subpart, 

arily  mean  the  physical 
public  housing 


For 
"conversion 
public  housing 
of  a  PHA. 
based  or 
residents  of 
that  are  bein| 
"conversion, 
does  not 
removal  of 
development 

Required  Coi  iversion  Process 

%  972.1 06    Procedure  for  required 
conversion  of  public  housing  developments 
to  tenant-t>as«  li  assistance. 

(a)  A  PHA  nust  annually  review  its 
public  housii  ig  inventory  and  identify 
development !,  or  parts  of  developments, 
which  must  I  le  converted  to  tenant- 
based  assista  ice,  in  accordance  with 
§§972.121-972.127. 

(b)  With  re  ipect  to  any  public  housing 
development  that  is  identified  under 
paragraph  (a)  of  this  section,  the  PHA 
generally  must  develop  a  5-year  plan  for 
removal  of  the  affected  public  housing 
units  from  th  3  inventory,  in  accordance 
with  §§972.1  30-972.136. 


(c)  The  PHA  may  proceed  to  convert 
the  development  if  HUD  approves'  the 
conversion  plan. 

§  972.1 09    Conversion  of  developments. 

(a)(1)  The  PHA  may  proceed  to 
convert  the  development  covered  by  a 
conversion  plan  after  receiving  written 
approval  from  HUD.  This  approval  will 
be  separate  from  the  approval  that  the 
PHA  receives  for  its  Annual  Plan. 

(2)  HUD  anticipates  that  its  review  of 
a  conversion  plan  will  ordinarily  occur 
within  90  days  following  submission  of 
a  complete  plan  by  the  PHA.  A  longer 
process  may  be  required  where  HLTO's 
initial  review  of  the  plan  raises 
questions  that  require  further  discussion 
with  the  PHA.  In  any  event,  HUD'will 
provide  all  PHAs  with  a  preliminary 
response  within  90  days  following 
submission  of  a  conversion  plan. 

(b)  The  PHA  may  not  demolish  or 
dispose  of  units  or  property  imtil 
completion  of  the  required 
environmental  review  under  part  58  of 
this  title  (if  a  responsible  entity  has 
assimied  environmental  responsibility 
for  the  project)  or  part  50  of  this  title  (if 
HUD  is  performing  the  environmental 
review).  Further,  HUD  will  not  approve 
a  conversion  plan  until  completion  of 
the  required  environmental  review. 
However,  before  completion  of  the 
environmental  review,  HUD  may 
approve  the  targeted  units  for  removal 
from  the  PHA's  inventory  and  may 
authorize  the  PHA  to  underteike  other 
activities  proposed  in  its  conversion 
plan  that  do  not  require  envfronmental 
review  (such  as  certain  activities  related 
to  the  relocation  of  residents),  as  long  as 
the  buildings  in  question  are  adequately 
secured  and  maintained. 

(c)  For  purposes  of  determining 
operating  subsidy  eligibility,  HUD  will 
consider  the  conversion  plan  the  PHA 
submits  to  be  the  equivalent  of  a  formal 
request  to  remove  dwelling  imits  from 
the  PHA's  inventory  and  ACC.  HUD  will 
notify  the  PHA  in  writing  whether  it  has 
approved  the  conversion  plan.  Unit? 
that  are  vacant  or  vacated  on  or  after  the 
written  notification  date  will  be  treated 
as  approved  for  deprogramming  under 

§  990.108(b)(1)  of  this  title  and  also  will 
be  provided  any  phase-down  of  subsidy 
to  which  the  PHA  is  entitled  pursuant 
to  §990.114  of  this  title. 

(d)  The  PHA  may  apply  for  tenant- 
based  assistance  in  accordance  with 
Section  8  program  requirements,  and 
HUD  will  give  the  PHA  a  priority  for 
receiving  tenant-based  assistance  to 
replace  the  public  housing  units.  It  is 
HUD's  policy  to  provide  funds  for  one- 
for-one  replacement  housing  with  either 
public  housing  or  tenant-based 
assistance,  if  hinds  are  available.  HUD 
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may  require  that  funding  for  the  initial 
year  be  provided  from  the  public 
housing  Capital  Fund,  Operating  Fund, 
or  both. 

§  972.1 1 2    Relationship  between  required 
conversion  and  demolition/disposition 
requirements. 

(a)  Section  18  of  the  United  States 
Housing  Act  of  1937  does  not  apply  to 
demolition  of  developments  removed 
from  the  inventory  of  the  PHA  under 
this  subpart.  Demolition  of  these 
developments  is  therefore  not  subject  to 
section  18(g),  which  provides  an 
exclusion  from  the  applicability  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  (42  U.S.C.  4601)  (URA). 
Accordingly,  the  URA  will  apply  to  the 
displacement  of  tenants  as  the  direct 
result  of  the  demolition  of  a 
development  carried  out  piu^uant  to 
this  subpart,  in  accordance  with 

§  972.118.  With  respect  to  any  such 
demolition,  the  PHA  must  comply  with 
the  requfrements  for  environmental 
review  found  at  part  58  of  this  title. 

(b)  Section  18  of  the  United  States 
Housing  Act  of  1937  does  apply  to  any 
disposition  of  developments  removed 
from  the  inventory  of  the  PHA  under 
this  subpart.  Therefore,  to  dispose  of 
property,  the  PHA  must  submit  a 
disposition  application  under  section 
18.  HUD's  review  of  any  such 
disposition  application  will  take  into 
account  that  the  development  has  been 
required  to  be  converted. 

§  972.1 1 5    Relationship  between  required 
conversions  and  HOPE  VI  developments. 

HUD  actions  to  approve  or  deny 
proposed  HOPE  VI  revitalization  plans 
must  be  consistent  with  the 
requirements  of  this  subpart. 
Developments  with  HOPE  VI 
revitalization  grants,  but  without 
approved  HOPE  VI  revitalization  plans, 
are  fully  subject  to  required  conversion 
standards  under  this  subpart. 

§  972.1 18    Applicability  of  Uniform 
Relocation  Act 

To  the  extent  that  tenants  are 
displaced  as  a  direct  result  of  the 
demolition,  acquisition,  or 
rehabilitation  of  federally-assisted 
property  converted  pursuant  to  this 
subpart,  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  (42  U.S.C.  4601)  (URA).  and  the 
implementing  regulations  issued  by  the 
Department  of  Transportation  at  49  CFR 
part  24,  apply. 


Identifying  Developments  Subject  To 
Required  Conversion 

§  972.1 21     Developments  subject  to  this 
subpart. 

(a)  This  subpart  is  applicable  to  any 
development  not  identified  before 
October  21, 1998,  for  conversion,  or  for 
assessment  of  whether  such  conversion 
is  required,  in  accordance  with  section 
202  of  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  (Pub.  L.  104-134,  approved  April 
26.  1996,  110  Stat.  1321-279—1321- 
281).  Developments  identified  before 
October  21, 1998,  continue  to  be  subject 
to  the  requirements  of  section  202  and 
part  971  of  this  chapter  until  these 
requirements  are  satisfied.  Thereafter, 
the  provisions  of  this  subpart  apply  to 
any  remaining  public  housing  on  the 
sites  of  those  developments. 

(b)  The  developments  to  which  this 
subpart  is  applicable  are  subject  to  the 
requirements  of  section  33  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437Z-5). 

(c)  The  provisions  of  this  subpart 
cease  to  apply  when  the  units  in  a 
development  that  are  subject  to  the 
requirements  of  this  subpart  have  been 
demolished. 

§  972.1 24  Standards  for  identifying  public 
housing  developments  subject  to  required 
conversion. 

The  development,  or  portions  thereof, 
must  be  converted  if  it  is  a  general 
occupancy  development  of  250  or  more 
dwelling  units  and  it  meets  the 
following  criteria: 

(a)  The  development  is  on  the  same  or 
contiguous  sites.  This  refers  to  the 
actual  niunber  and  location  of  units, 
irrespective  of  HUD  development 
project  numbers. 

(b)  The  development  has  a  vacancy 
rate  of  at  least  a  specified  percent  for 
dwelhng  units  not  in  funded,  on- 
schedule  modernization,  for  each  of  the 
last  three  years,  and  the  vacancy  rate 
has  not  significantly  decreased  in  those 
three  years.  (1)  For  a  conversion 
analysis  performed  on  or  before  March 
16.  2009,  the  specified  vacancy  rate  is 
15  percent.  For  a  conversion  analysis 
performed  after  that  date,  the  specified 
vacancy  rate  is  12  percent. 

(2)  For  the  determination  of  vacancy 
rates,  the  PHA  must  use  the  data  it 
relied  upon  for  the  PHA's  latest  Public 
Housing  Assessment  System  (PHAS) 
certification,  as  reported  on  the  Form 
HUD-51234  (report  on  Occupancy). 
Units  in  the  following  categories  must 
not  be  included  in  this  calculation: 

(i)  Vacant  luiits  in  an  approved 
demolition  or  disposition  program; 

(ii)  Vacant  units  in  which  resident 
property'  has  been  abeindoned,  but  only 


if  state  law  requires  the  property  to  be 
left  in  the  unit  for  some  period  of  time, 
and  only  for  the  period  of  time  stated  in 
the  law; 

(iii)  Vacant  units  that  have  sustained 
casualty  damage,  but  only  until  the 
insurance  claim  is  adjusted; 

(iv)  Units  that  are  occupied  by 
employees  of  the  PHA  and  units  that  are 
used  for  resident  services;  and 

(v)  Units  that  HUD  determines,  in  its 
sole  discretion,  are  intentionally  vacant 
and  do  not  indicate  continued  distress. 

(c)  The  development  either  is 
distressed  housing  for  which  the  PHA 
carmot  assure  the  long-term  viability  as 
public  housing,  or  more  expensive  for 
the  PHA  to  operate  as  public  housing 
than  providing  tenant-based  assistance. 
(1)  The  development  is  distressed 
housing  for  which  the  PHA  cannot 
assure  the  long-term  viability  as  public 
housing  through  reasonable 
revitalization,  density  reduction,  or 
achievqpient  of  a  broader  range  of 
household  income.  (See  §972.127)    ^ 

(i)  Properties  meeting  the  standards 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section  will  be  assumed  to  be 
"distressed,"  unless  HUD  determines 
that  the  reasons  a  property  meets  such 
standards  are  temporary  in  duration  and 
are  unlikely  to  reciu. 

(ii)  A  development  satisfies  the  long- 
term  viability  test  only  if  it  is  probable 
that,  after  reasonable  investment,  for  at 
least  20  years  (or  at  least  30  years  for 
rehabilitation  equivalent  to  new 
construction)  the  development  can 
sustain  structural/system  soundness  and 
full  occupancy;  will  not  be  excessively 
densely  configured  relative  to  other 
similar  rental  (typically  family)  housing 
in  the  community;  can  achieve  ia 
broader  range  of  family  income;  and  has 
no  other  site  impairments  that  clearly 
should  disqualify  the  site  from 
continuation  as  public  housing.  '' 

(2)  The  development  is  more 
expensive  for  the  PHA  to  operate  as 
public  housing  than  to  provide  tenant- 
based  assistance  if  it  has  an  estimated 
cost,  during  the  remaining  useful  life  of 
the  project,  of  continued  operation  and 
modernization  of  the  development  as 
public  housing  in  excess  of  the  cost  of 
providing  tenant-based  assistance  imder 
section  8  of  the  United  States  Housing 
Act  of  1937  for  all  families  in 
occupancy,  based  on  appropriate 
indicators  of  cost  (such  as  the 
percentage  of  total  development  cost 
required  for  modernization). 

(i)  For  purposes  of  this  determination, 
the  costs  used  for  public  housing  must 
be  those  necessary  to  produce  a 
revitalized  development  as  described  in 
paragraph  (c)(1)  of  this  section. 
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(ii)  These  costs,  including  estimated 
operating  costs,  niodemization  costs, 
and  accrual  needs  must  be  used  to 
develop  a  per  unit  monthly  cost  of 
continuing  the  development  as  public 
housing. 

(iii)  Tliat  per  unit  monthly  cost  of 
public  housing  must  be  compared  to  the 
per  unit  monthly  Section  8  cost. 

(iv)  The  cost  methodology  necessary 
to  conduct  the  cost  comparisons  for 
required  conversions  has  not  yet  been 
finalized.  PHAs  are  not  required  to 
undertake  conversions  under  this 
subpart  until  six  months  after  the 
effective  date  of  the  cost  methodology, 
which  will  be  announced  in  the  Federal 
Register.  Once  effective,  the  cost 
methodology  will  be  codified  as  an 
appendix  to  this  part. 

§972.127    Standards  for  detannining 
wtMther  a  property  is  viable  in  the  long 


In  order  for  a  property  to  m^eet  the 
standard  of  long-term  viability,  as 
discussed  in  §972.124,  the  following 
criteria  must  be  met: 

(a)  The  investment  to  be  made  in  the 
development  is  reasonable.  (1)  Proposed 
revitalization  costs  for  viability  must  be 
reasonable.  Such  costs  must  not  exceed, 
and  ordinarily  would  be  substantially 
less  than,  90  percent  of  HUD's  total 
development  cost  (TDC)  limit  for  the 
units  proposed  to  be  revitalized  (100 
percent  of  the  total  development  cost 
limit  for  any  "infill"  new  con&tniction 
subject  to  this  regulation).  The 
revitalization  cost  estimate  used  in  the 
PHA's  most  recent  Annual  Plan  or  5- 
Year  Plan  is  to  be  used  for  this  purpose, 
unless  the  PHA  demonstrates,  or  HUD 
determines,  that  another  cost  estimate  is 
clearly  more  realistic  to  ensure  viability 
and  to  sustain  the  operating  costs  that 
are  described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  overall  projected  cost  of  the 
revitalized  development  must  not 
exceed  the  Section  8  cost  under  the 
method  contained  in  the  Appendix  to 
this  part,  even  if  the  cost  of 
revitalization  is  a  lower  percentage  of 
the  TDC  than  the  limits  stated  in 
paragraph  (a)(1)  of  this  section. 

(3)  The  source  of  funding  for  such  a 
revitalization  program  must  be 
identified  and  available.  In  addition  to 
other  resources  already  available  to  the 
PHA,  it  may  assume  that  future  formula 
funds  provided  through  the  Capital 
Fund  over  five  years  are  available  for 
this  purpose. 

(b)  Appropriate  density  is  achieved. 
The  resulting  public  housing 
development  must  have  a  density  which 
is  comparable  to  that  which  prevails  in 
or  is  appropriate  for  assisted  rental 
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housing  or  fc  r  othef  similar  types  of 
housing  in  tl  e  community  (t)rpically 
fomily). 

(c)  A  ffeat  T  income  mix  can  be 
achieved.  (1)  Measures  generally  will  be 
required  to  b  tiaden  the  range  of 
resident  inco  nes  over  time  to  include  a 
significant  mpc  of  households  with  at 
least  one  fullftime  worker.  Measures  to 
achieve  a  brobder  range  of  household 
incomes  mus  be  reaUstic  in  view  of  the 
site's  location.  Appropriate  evidence 
typically  would  include  census  or  other 
recent  statistical  evidence 
demonstrating  some  mix  of  incomes  of 
other  households  located  in  the  same 
census  tract  qr  neighborhood,  or  unique 
advantages  of  the  public  housing  site. 

(2)  For  purtoses  of  judging 
appropriateness  of  density  reduction 
and  broader  Dange  of  income  measures, 
overall  size  of  the  public  housing  site 
and  its  number  of  dwelling  units  will  be 
considered.  Tlhe  concerns  these 
measiues  woiild  address  generally  are 
greater  as  the  site's  size  and  number  of 
dwelling  unios  increase. 

Conversion  Iians 

§972.130    Coiversion  plan  components. 

(a)  With  respect  to  any  development 
that  is  identi^ed  under  §§  972.121 
through  972.127,  the  PHA  generally 
must  develop!  a  5-year  plan  for  removal 
of  the  affected  public  housing  units 
from  the  invehtory.  The  plan  must 
coisider  relocation  alternatives  for 
households  in  occupancy,  including 
other  public  housing  and  Section  8 
tenant-based  assistance,  and  must 
provide  for  raocation  from  the  units  as 
soon  as  possi  lie.  For  planning  purposes, 
the  PHA  mus  assume  that  HUD  will  be 
able  to  provic  e  in  a  timely  fashion  any 
necessary  Sec  tion  8  rental  assistance. 
The  plan  mus  t  include: 

(1)  A  listinj  of  the  public  housing 
imits  to  be  rei  aoved  from  the  inventory; 

(2)  Identific  ation  and  obligation  status 
of  any  previoi  isly  approved 
modemizatio|i,  reconstruction,  or  other 
capital  funds  for  the  distressed 
development  md  the  PHA's 
recommendat  ions  concerning  transfer  of 
these  funds  tc  Section  8  or  alternative 
public  housin  g  uses; 

(3)  A  recoK  indicating  compliance 
with  the  statu  te's  requirements  for 
consultation  ^ith  applicable  public 
housing  tenants  of  the  affected 
development  md  the  unit  of  local 
government  where  the  public  housing  is 
located,  as  set  forth  in  §  972.133; 

(4)  A  descri  jtion  of  the  plans  for 
demolition  or  disposition  of  the  public 
housing  units  and 

(5)  A  reloca  tion  plan,  in  accordance 
with  paragrap  h  (b)  of  this  section. 


(b)  Relocation  plan.  The  relocation 
plan  must  incorporate  all  of  the 
information  identified  in  paragraphs 
(b)(1)  through  (b)(4)  of  this  section.  In 
addition,  if  the  required  conversion  is 
subject  to  the  URA,  the  relocation  plan 
must  also  contain  the  information 
identified  in  paragraph  (b)(5)  of  this 
section.  The  relocation  plan  must 
incorporate  the  following: 

(1)  The  number  of  households  to  be 
relocated,  by  bedroom  size,  and  by  the 
number  of  accessible  units. 

(2)  The  relocation  resources  that  will 
be  necessary,  including  a  request  for  any 
necessary  Section  8  funding  and  a 
description  of  actual  or  potential  public 
or  other  assisted  housing  vacancies  that 
can  be  used  as  relocation  housing  and 
budget  for  carrying  out  relocation 
activities. 

(3)  A  schedule  for  relocation  and 
removal  of  units  from  the  public 
ho.using  inventory  (including  the 
schedule  for  providing  actual  and 
reasonable  relocation  expenses,  as 
determined  by  the  PHA,  for  families 
displaced  by  the  conversion). 

(4)  Provide  for  issuance  of  a  written 
notice  to  families  residing  in  the 
development  in  accordance  with  the 
following  requirements: 

(i)  Timing  of  notice.  If  the  required 
conversion  is  not  subject  to  the  URA, 
the  notice  shall  be  provided  to  families 
at  least  90  days  before  displacement.  If 
the  required  conversion  is  subject  to  the 
URA  the  written  notice  shall  be 
provided  to  families  no  later  than  the 
date  the  conversion  plan  is  submitted  to  '■ 
HUD.  For  purposes  of  a  required 
conversion  subject  to  the  URA,  this 
written  notice  shall  constitute  the 
General  Information  Notice  (GIN) 
required  by  the  URA. 

(ii)  Contents  of  notice.  The  written 
notice  shall  include  all  of  the  following: 

(A)  The  development  must  be 
removed  from  the  public  housing 
inventory  and  that  the  family  may  be 
displaced  as  a  result  of  the  conversion; 

(B)  The  family  will  be  offered 
comparable  housing,  which  may 
include  tenant-based  or  project-based 
assistance,  or  occupancy  in  a  unit 
operated  or  assisted  by  the  PHA  (if 
tenant-based  assistance  is  used,  the 
comparable  housing  requirement  is 
fulfilled  only  upon  the  relocation  of  the 
family  into  such  housing); 

(C)  Any  necessary  counseling  with 
respect  to  the  relocation  will  be 
provided,  including  any  appropriate 
mobility  coimseling  (the  PHA  may 
finance  the  mobility  counseling  using 
Operating  Fund,  Capital  Fund,  or 
Section  8  administrative  fee  funding); 

(D)  Such  families  will  be  relocated  to 
other  decent,  safe,  sanitary,  and 


"  i 
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affordable  housing  that  is,  to  the 
maximum  extent  possible,  housing  of 
their  choice; 

(E)  If  the  development  is  used  as 
housing  after  conversion,  the  PHA  must 
ensure  that  each  resident  may  choose  to 
remain  in  the  housing,  using  tenant- 
based  assistance  towards  rent;  and 

(F)  Where  section  8  voucher 
assistance  is  being  used  for  relocation, 
the  family  will  be  provided  with  the 
vouchers  at  least  90  days  before 
displacement. 

(5)  If  the  required  conversion  is 
subject  to  the  URA,  the  written  notice 
described  in  paragraph  (b)(4)  must  also 
provide  that: 

(i)  The  family  will  not  be  required  to 
move  without  at  least  90-days  advance 
written  notice  of  the  earliest  date  by 
which  the  family  may  be  required  to 
move,  and  that  die  family  will  not  be 
required  to  move  permanently  until  the 
family  is  offered  comparable  housing,  as 
provided  in  paragraph  (b)(4){ii)(B)  of 
this  section: 

(ii)  Any  person  who  is  an  alien  not 
lawfully  present  in  the  United  States  is 
ineligible  for  relocation  payments  or 
assistance  under  the  URA,  unless  such 
ineligibility  would  result  in  exceptional 
and  extremely  imusual  hardship  to  a 
qualifying  spouse,  parent,  or  child,  as 
provided  in  the  URA  regulations  at  49 
CFR  24.208; 

(iii)  The  family  has  a  right  to  appeal 
the  PHA's  determination  as  to  the 
family's  application  for  relocation 
assistance  for  which  the  family  may  be 
eligible  under  this  subpart  and  URA; 

(iv)  Families  residing  in  the 
development  will  be  provided  with  the 
URA  Notice  of  Relocation  Eligibility  or 
Notice  of  Non-displacement  (as 
applicable)  as  of  the  date  HUD  approves 
the  conversion  plan  (for  purposes  of  this 
subpart,  the  date  of  HUD's  approval  of 
the  conversion  plan  shall  be  the  "date 
of  initiation  of  negotiations'-  as  that 
term  is  used  in  URA  and  the 
implementing  regulations  at  49  CFR  part 
24);  and 

(v)  Any  family  that  moves  into  the 
development  after  submission  of  the 
conversion  plan  to  HUD  will  also  be 
eligible  for  relocation  assistance,  unless 
the  PHA  issues  a  written  move-in  notice 
to  the  family  prior  to  leasing  and 
occupancy  of  the  unit  advising  the 
family  of  the  development's  possible 
conversion,  the  impact  of  the 
conversion  on  the  family,  and  that  the 
family  will  not  be  eligible  for  relocation 
assistance. 

(c)  The  conversion  plan  may  not  be 
more  than  a  5-year  plan,  unless  the  PHA 
applies  for  and  receives  approval  from 
HUD  for  a  longer  period  of  time.  HUD 
may  allow  the  PHA  up  to  10  years  to 


remove  the  units  from  the  inventory,  in 
exceptional  circumstances  where  HUD 
determines  that  this  is  clearly  the  most 
cost  effective  and  beneficial  means  of 
providing  housing  assistance  over  that 
same  period.  For  example,  HUD  may 
allow  a  longer  period  of  time  to  remove 
the  units  from  the  public  housing 
inventory,  where  more  than  one 
development  is  being  converted,  and  a 
larger  number  of  families  require 
relocation  than  can  easily  be  absorbed 
into  the  rental  market  at  one  time, 
provided  the  housing  has  a  remaining 
useful  life  of  longer  than  five  years  and 
the  longer  time  frame  will  assist  in 
relocation. 

§  972.1 33    Public  and  resident  consultation 
process  for  developing  a  conversion  plan. 

(a)  The  PHA  must  consult  with 
appropriate  public  officials  and  with  the 
appropriate  public  housing  residents  in 
developing  the  conversion  plan. 

(b)  Ine  PHA  may  satisfy  the 
requirement  for  consultation  with 
public  officials  by  obtaining  a 
certification  from  the  appropriate 
government  official  that  the  conversion  . 
plan  is  consistent  with  the  applicable 
Consolidated  Plan.  This  may  be  the 
same  certification  as  is  required  for  the 
PHA  Annual  Plan  that  includes  the 
conversion  plan,  so  long  as  the 
certification  specificcilly  addresses  the 
conversion  plan. 

(c)  To  satisfy  the  requirement  for 
consiUtation  with  the  appropriate  public 
housing  residents,  in  addition  to  the 
public  participation  requirements  for 
the  PHA  Aimual  Plan,  the  PHA  must: 

(1)  Hold  at  least  one  meeting  with  the 
residents  of  the  affected  sites  (including 
the  duly  elected  Resident  Council,  if 
any,  that  covers  the  development  in 
question)  at  which  the  PHA  must: 

(i)  Explain  the  requirements  of  thi.s 
section,  especially  as  they  apply  to  the 
residents  of  the  affected  developments; 
and 

(ii)  Provide  draft  copies  of  the 
conversion  plan  to  the  residents; 

(2)  Provide  a  reasonable  comment 
period  for  residents;  and 

(3)  Summarize  the  resident  comments 
for  HUD,  in  the  conversion  plan,  and 
consider  these  comments  in  developing 
the  final  conversion  plan. 

§972.136    Timing  of  submission  of 
conversion  plans  to  HUD. 

The  requirements  of  this  section  are 
on-going  requirements.  If  the  PHA  must 
submit  a  plan  for  conversion,  it  must 
submit  the  conversion  plan  as  part  of 
the  PHA's  Annual  Plan,  beginning  with 
PHA  fiscal  years  that  commence  six 
months  after  the  effective  date  of  HUD's 
final  rule  establishing  the  cost 
methodology  for  required  conversions. 


HUD  Actions  With  Respect  to  Required 
Conversions 

§972.139    HUD  actions  with  respect  to 
required  conversions. 

(a)  HUD  will  take  appropriate  steps  to 
ensure  that  distressed  developments 
subject  to  this  subpart  are  properly 
identified  and  converted.  If  a  PHA  fails 
to  properly  identify  a  development  for 
required  conversion,  or  does  not  submit 
a  conversion  plan  for  a  development  in 
the  PHA  Annual  Plan  following  the 
Annual  Plan  in  which  the  development 
was  identified  as  subject  to  required 
conversion,  HUD  will  take  the  actions 
described  in  paragraph  (b)  of  this 
section,  and  may  also  take  any  or  all  of 
the  actions  described  in  paragraph  (c)  of 
this  section. 

(b)  If  a  PHA  fails  to  take  tiie 
conversion  activities  described  in 
paragraph  (a)  of  this  section,  HUD  will: 

(1)  Disqualify  the  PHA  bom  HUD 
funding  competitions;  and 

(2)  Direct  the  PHA  to  cease  additional 
spending  in  connection  with  a 
development  that  meets,  or  is  likely  to 
meet  the  statutory  criteria,  except  to  the 
extent  that  failure  to  expend  such 
amounts  would  endanger  health  or 
safety. 

(c)  If  a  PHA  fails  to  take  the 
conversion  activities  described  in 
paragraph  (a)  of  this  section,  HUD  may 
also  take  any  or  all  of  the  following 
actions: 

(1)  Identify  developments  that  fall 
within  the  statutory  criteria  where  the 
PHA  has  failed  to  do  so  properly; 

(2)  Take  appropriate  actions  to  ensure 
the  conversion  of  developments  where 
the  PHA  has  failed  to  adequately 
develop  or  implement  a  conversion 
plan; 

(3)  Require  the  PHA  to  revise  the 
conversion  plan,  or  prohibit  conversion, 
where  HUD  has  determined  that  the 
PHA  has  erroneously  identified  a 
development  as  being  subject  to  the 
requirements  of  this  section; 

(4)  Authorize  or  direct  the  transfer  of 
capital  or  operating  funds  committed  to 
or  on  behalf  of  the  development 
(including  comprehensive  improvement 
assistance,  comprehensive  grant  or 
Capital  Fund  amounts  attributable  to  the 
development's  share  of  funds  under  the 
formula,  and  major  reconstruction  of 
obsolete  projects  funds)  to  tenant-based 
assistance  or  appropriate  site 
revitalization  for  the  agency;  and 

(5)  Any  other  action  that  HUD 
determines  appropriate  and  has  the 
authority  to  undertake. 
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Dated:  August  11.2003. 
Michael  M.  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  972 

[Docket  No.  FR-4476-F-04]  . 

RIN  2577-AC02 

Voluntary  Conversion  of 
Developments  From  Public  Housing 
Stock 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  furthers  HUDs 
implementation  of  section  533  of  the 
Quality  Housing  and  Work 
Responsibility  Act  of  1998.  Section  533 
authorizes  Public  Housing  Agencies 
(PHAs)  to  convert  a  development  to 
tenant-based  assistance  by  removing  the 
development  or  a  portion  of  the 
development  from  its  public  housing 
inventory  and  providing  for  relocation 
of  the  residents  or  provision  of  tenant- 
based  assistance  to  them.  This  action  is 
permitted  only  when  that  change  would 
be  cost  effective,  be  beneficial  to 
residents  of  the  development  and  the 
siu-rounding  area,  and  not  have  an 
adverse  impact  on  the  availability  of 
affordable  housing.  Since  the  cost 
methodology  necessary  to  conduct  the 
cost  comparisons  for  voluntary 
conversions  has  not  yet  been  finalized, 
PHAs  may  not  undertake  conversions 
under  this  final  rule  until  the  effective 
date  of  the  cost  methodology.  HUD  is 
publishing  a  proposed  rule  elsewhere  in 
today's  Federal  Register,  to  provide  the 
public  with  an  opportunity  to  comment 
on  the  methodology  that  HUD  proposes 
be  used  for  the  required  cost 
comparisons.  This  final  rule  follows 
publication  of  a  July  23, 1999,  proposed 
rule  and  takes  into  consideration  the 
public  comments  received  on  the 
proposed  rule. 

DATES:  Effective  Date:  March  15,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bessy  Kong.  Acting  Deputy  Assistant 
Secretary  for  Policy,  Program,  and 
Legislative  Initiatives,  Department  of 
Housing  and  Urban  Development,  Office 
of  Public  and  Indian  Housing,  451 
Seventh  Street,  SW.,  Room  4116. 
Washington,  DC  20410-5000:  telephone 
(202)  708-0713  (this  is  not  a  toll-free 


telephone  niinber).  Persons  with 
hearing  or  sppech  impairments  may 
access  this  ni  imber  via  TTY  by  calling 
the  toll-free  I  ederal  Information  Relay 
Service  at  1^100-877-8339. 
SUPPLEMENTA  RY  INFORMATION: 

I.  The  July  2! ,  1999,  Proposed  Rule 

On  July  23  1999  (64  FR  40240),  HUD 
published  foi  public  comment  a 
proposed  ruin  to  implement  section  533 
of  the  Qualit]  Housing  and  Work 
Responsibilit  f  Act  of  1998  (Title  V  of 
the  Fiscal  Ye;  ir  1999  HUD 
Appropriatio  is  Act;  Public  Law  105- 
276,  approve!  1  October  21, 1998) 
(QHWRA). 

Section  53;  of  QHWRA  amended 
section  22  of  he  United  States  Housing 
Act  of  1937  ('  2  U.S.C.  1437  et  seq.) 
(1937  Act).  A  5  amended,  section  22 
authorizes  Pu  blic  Housing  Agencies 
(PHAs)  to  coi  vert  a  development  to 
tenant-based  issistance  by  removing  the 
development  or  a  portion  of  a 
development  from  its  public  housing 
inventory  an<  providing  for  relocation 
of  the  resider  ts  or  provision  of  tenant- 
based  assista)  ice  to  them.  This  action  is 
permitted  on!  y  when  that  change  would 
be  cost  effect  ve,  be  beneficial  to 
residents  of  t  le  development  and  the 
surrounding   rea,  and  not  have  an 
adverse  impa  :t  on  the  availability  of 
affordable  ho  ising.  In  the  July  23,  1999, 
proposed  ruh  ,  HUD  proposed  to 
implement  th  b  voluntary  conversion 
requirements  through  the  creation  of  a 
new  24  CFR  {  art  972,  subpart  B. 

In  addition  to  permitting  voluntary 
conversions,  [JHWRA  revised  the 
provisions  go  /erning  the  program  of 
required  con\  ersions.  Section  537  of 
QHWRA  add(  d  a  new  section  33  to  the 
1937  Act,  ent  tied  "Required 
Conversion  o  Distressed  Public 
Housing  to  T«  nant-Based  Assistance."  A 
separate  prop  jsed  rule  was  published 
on  July  23,  IS  99  (64  FR  40232),  to 
implement  th  ;se  provisions  through  a 
new  24  CFR  « 72,  subpart  A.  The  final 
rule  that  will  make  these  proposed 
amendments  jffective  is  published 
elsewhere  in  oday's  Federal  Register. 

II.  The  June  2  2,  2001,  Final  Rule  on 
Required  Init  al  Assessments 

Section  22  1  )f  the  1937  Act  also 
requires  ever]  PHA  to  conduct  and 
submit  to  HU  )  an  initial  conversion 
assessment  fo  ■  its  developments  no  later 
than  October  I,  2001  (see  section  22(b) 
of  the  1937  Act).  However,  the  statute 
gives  HUD  th( !  authority  to  exempt 
certain  classei  1  of  developments  from 
this  requirement,  or  streamline  the 
requirements  of  the  required  initial 
assessment.  C  n  June  22,  2001  (66  FR 


33616),  HUD 


published  a  final  rule 


providing  regulatory  guidance  on  the 
preparation  and  submission  of  these 
assessments  in  a  streamlined,  simplified 
form.  The  June  22,  2001,  final  rule  also 
took  into  consideration  the  public 
comments  received  on  the  proposed 
initial  assessment  requirements 
contained  in  the  July  23, 1999,  proposed 
rule. 

For  the  convenience  of  readers,  the 
regulatory  text  of  this  final  rule  repeats 
(but  does  not  modify)  the  required 
initial  assessment  requirements 
contained  in  the  June  22,  2001,  final 
rule.  However,  interested  readers  should 
refer  to  the  June  22,  2001,  final  rule  for 
a  detailed  discussion  of  these 
requirements,  and  of  HUD's  responses 
to  the  public  conunents  on  the  proposed 
initial  assessment  procedures. 

in.  Cost  Methodology  for  Conversions 

This  final  rule  does  not  address  the 
cost  methodology  that  PHAs  must  use 
for  the  required  and  voluntary 
conversion  of  public  housing 
developments.  Both  conversion 
processes  require  that  PHAs,  before 
undertaking  any  conversion  activity, 
compare  the  cost  of  providing  tenant- 
based  assistance  with  the  cost  of 
continuing  to  operate  the  development 
as  public  housing.  This  methodology 
was  originally  contained  in  HUD's  July 
23,  1999,  proposed  rule  on  voluntary 
conversions  (although  the  methodology 
also  applies  to  required  conversions). 
HUD  has  decided  to  significantly  revise 
the  cost  methodology,  based  on  both  the 
public  comments  received  on  the 
proposed  rule  and  upon  further 
consideration  of  the  cost  factors  that 
should  be  assessed  by  PHAs  in  making 
conversion  determinations. 
Accordingly,  HUD  has  decided  to  issue 
a  new  proposed  rule  published 
elsewhere  in  today's  Federal  Register. 
which  provides  the  public  with  an 
additional  opportimity  to  comment  on 
the  methodology  that  will  be  used  for 
the  required  cost  comparisons. 

Since  the  cost  methodology  necessary 
to  conduct  the  required  cost 
comparisons  has  not  yet  been  finalized. 
HUD  is  delaying  the  effective  date  of 
this  rule  for  a  period  of  six  months  (180 
days)  following  publication  (as  opposed 
to  the  customary  30-day  period).  HUD's 
goal  is  to  have  a  final  rule  establishing 
the  cost  methodology  in  effect  by  this 
date.  Delaying  the  effective  date  of  this 
rule  for  six  months  will  permit  the  final 
rule  to  take  effect  as  close  as  possible  to 
the  targeted  effective  date  for  the  cost 
methodology.  While  the  cost 
methodology  is  being  completed,  PHAs 
may  wish  to  prepare  for  voluntary 
conversions  by  using  the  proposed 
methodology  contained  in  the  HUD 
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proposed  rule  being  published  today. 
However,  because  final  methodology 
may  differ  from  what  is  contained  in  the 
proposed  rule,  PHAs  should  not  assume 
that  the  proposed  cost  test  will  be  final 
with  respect  to  possible  required  or 
voluntary  conversions. 

IV.  This  Final  Rule 

This  final  rule  fiirthers  HUD's 
implementation  of  the  voluntary 
conversion  program  authorized  by 
amended  section  22  of  the  1937  Act. 
The  final  rule  follows  publication  of  the 
July  23,  1999,  proposed  rule  and  takes 
into  consideration  the  public  conunents 
received  on  the  proposed  rule. 

The  major  differences  between  this 
final  rule  and  the  July  23, 1999, 
proposed  rule  are  described  below. 

A.  General  Changes 

1.  Initial  assessment  requirements  not 
addressed  in  this  final  rule.  As  noted 
above  in  section  II  of  this  preamble',  this 
final  rule  does  not  address  the  initial 
assessment  requirements  contained  in 
the  July  23,  1999,  proposed  rule.  These 
requirements  were  the  subject  of  a 
separate  June  22,  2001,  HUD  final  rule. 
Interested  readers  should  refer  to  that 
final  rule  for  a  d  -tailed  discussion  of  the 
streamlined  initial  assessment 
requirements,  and  HUD's  responses  to 
the  public  comments  received  on  the 
initicd  assessment  procedures  contained 
in  the  proposed  rule.  For  the 
convenience  of  readers,  the  regulatory 
text  of  this  final  rule  repeats  the  initial 
assessment  requirements  established  by 
the  June  22,  2001,  final  rule,  but  does 
not  modify  these  requirements. 

2.  Cost  methodology  subject  of 
separate  HUD  rulemaking.  As  noted 
above  in  section  III  of  this  preamble, 
this  final  rule  does  not  ad^ess  the  cost 
methodology  that  PHAs  must  use  to 
compare  the  cost  of  public  housing  with 
the  provision  of  tenant-based  assistance. 
HUD  has  decided  to  "significemtly  revise 
the  cost  methodology  contained  in  the 
July  23, 1999,  proposed  rule.  HUD  has. 
therefore,  issued  a  new  proposed  rule 
published  elsewhere  in  today's  Federal 
Register,  which  provides  the  public 
with  an  additional  opportunity  to 
comment  on  the  methodology  that  will 
be  used  for  the  required  cost 
comparisons.  PHAs  may  not  undertake 
the  cost  test  necessary  for  conversions 
until  HUD's  publication  of  the  final  rule 
establishing  the  cost  methodology. 

3.  Reorganization  of  voluntary 
conversion  requirements.  For  purposes 

•  of  clarity,  this  final  rule  reorganizes 
several  of  the  regulatory  provisions 
contained  in  the  proposed  rule.  For 
example,  the  final  rule  now  groups  all 
regulatory  provisions  concerning  similar 


subject  matter  (such  as  the  voluntary 
conversion  process  or  conversion  plans) 
under  undesignated  headings  that 
identify  the  subject  of  the  related 
requireirients.  In  addition,  the  final  rule 
replaces  the  question  and  answer  format 
used  in  the  proposed  rule  with  standard 
section  headings  that  identify  the 
subject  of  the  regulatory  provisions. 

4.  Applicability  of  the  Uniform 
Relocation  Act.  This  final  rule  adds  a 
new  §  972.215.  which  affirms  that,  to 
the  extent  that  tenants  are  displaced  as 
a  direct  result  of  the  demolition, 
acquisition,  or  rehabilitation  of 
federally-assisted  property  converted 
pursuant  to  this  final  rule,  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601)  (URA),  and  the 
implementing  regulations  issued  by  the 
Department  of  Transportation  at  49  CFR 
part  24,  apply. 

B.  Changes  Regarding  Conversion 
Assessment  Requirements 

1 .  Payment  standard  use  for  analysis 
of  rental  market  conditions.  This  final 
rule  continues  to  require  that^  PHA 
conduct  an  analysis  of  rental  market 
conditions  as  part  of  a  conversion 
assessment  required  for  approval  of 
voluntary  conversion.  This  analysis 
must  include  an  assessment  of  the 
availability  of  decent  and  safe  dwelling 
units  rented  at  or  below  the  payment 
standard  established  for  Section  8 
tencuit-based  assistance.  This  final  rule 
clarifies  that  the  payment  standard  used 
for  this  determination  is  the  applicable 
section  8  payment  standard  for  the 
jiu-isdiction  or  designated  part  of  the 
FMR  area  in  which  the  development  is 
located. 

2.  Tenant-based  success  rates.  This 
final  rule  continues  to  require  that,  as 
part  of  the  analysis  of  rental  market 
conditions,  the  PHA  consider  the 
success  rate  of  using  Section  8  tenant- 
based  assistance  in  the  community  for 
the  appropriate  bedroom  size.  The  final 
rule,  however,  clarifies  that  this 
determination  includes  recent  success 
rates  for  units  renting  at  or  below  the 
established  payment  standard.. 

3.  Characteristics  that  may  affect  a 
family's  ability  to  be  housed.  This  final 
rule  continues  to  provide  that,  as  part  of 
the  required  analysis  of  rental  market 
conditions,  a  PHA  must  consider  any 
particular  characteristics  of  the  specific 
residents  of  the  public  housing  that  may 
affect  their  ability  to  be  housed.  For 
purposes  of  clarity,  the  regulatory  text 
has  been  revised  to  provide  two 
examples  of  such  characteristics — large 
household  size  and  the  presence  of  an 
elderly  or  disabled  family  member. 


These  examples  are  meant  to  illustrate     . 
the  types  of  characteristics  that  a  PHA 
should  consider  in  making  this 
determination.  The  examples  do  not 
preclude  a  PHA  frt>ra  considering  other 
characteristics  that  may  impact  a 
family's  ability  to  locate  housing. 

4.  Consideration  of  other  substantial 
impacts.  This  final  rule  clarifies  that,  in 
addition  to  the  identified  potential 
impacts  of  conversion,  the  required 
impact  analysis  must  also  assess  "einy 
other  substantial  impacts  on  the 
neighborhood." 

5.  Additional  guidance  on  what  it 
means  to  "principally  benefit" 
residents,  the  PHA,  and  the  community. 
This  final  rule  clarifies  that  in 
determining  whether  conversion  will 
principally  benefit  public  housing 
residents,  the  PHA,  and  the  community, 
the  PHA  must  consider  such  factors  as 
the  availability  of  landlords  providing 
section  8  tenant-based  assistance,  as 
well  as  access  to  schools,  jobs,  and 
transportation.  Further,  the  final  rule 
provides  that,  in  determining  whether  a 
conversion  will  principally  benefit 
residents,  the  PHA,  and  the  community, 
HUD  will  consider  whether  the 
conversion  will  conflict  with  any 
litigation  settlement  agreements, 
voluntary  compliance  agreements,  or 
other  remedial  agreements  signed  by  the 
PHA  with  HUD. 

6.  Resident  participation  in 
development  of  conversion  assessments. 
This  final  rule  expands  the  resident 
participation  process  for  developing  a 
conversion  assessment.  The  conversion 
assessment  consultation  process 
established  by  this  final  rule  is  similar 
to  the  consultation  process  for 
conversion. plans.  Specifically,  the  final 
rule  requires  a  PHA  to  hold  at  least  one 
public  meeting  with  residents  of  the 
affected  site  (including  the  duly  elected 
Resident  Council,  if  any,  that  covers  the 
development  in  question).  At  the 
meeting,  the  PHA  must  explain  the 
voluntary  conversion  requirements 
(especially  as  they  apply  to  residents  of 
affected  developments),  and  provide 
draft  copies  of.the  conversion 
assessment  to  the  residents.  The  PHA 
must  also  provide  the  residents  with  a 
reasonable  period  of  time  to  submit 
comments  on  the  draft  conversion 
assessment.  The  conversion  assessment 
submitted  to  HUD  must  contain  a 
summary  of  the  resident  cominents.  as 
well  as  the  PHA  responses  to  any 
significant  issues  raised  by  the 
commenters.  (This  process  may  be 
combined  with  the  process  for 
submitting  a  conversion  plan  if  the  PHA 
will  submit  the  assessnient  and  plan  to 
HUD  together,  but  otherwise  must  be 
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undertaken  separately  from  the  process 
for  submitting  a  conversion  plan.) 

C.  Changes  Regarding  Conversion  Plan 
Requirements 

1.  Required  consultation  with  resident 
council.  This  final  rule  clarifies  that  the 
PHA  must  meet  to  discuss  the  proposed 
conversion  with  any  duly  elected 
resident  coimcil  that  covers  the 
development  in  question. 

2.  Conversion  plan  consistency  vrith 
conversion  assessment.  This  final  rule 
requires  that  a  conversion  plan  include 
a  description  of  the  plan's  consistency 
with  the  findings  of  the  conversion 
assessment. 

.3.  Relocation  plan.  This  final  rule 
provides  that  the  relocation-related 
requirements  of  a  conversion  plan  must 
be  contained  in  a  relocation  plan,  which 
must  include  a  budget  for  carrying  out 
relocation  activities. 

4.  Schedule  for  the  provision  of 
moving  expenses.  This  final  rule 
clarifies  that  a  voluntary  conversion 
plan  must  also  include  a  timetable  for 
the  provision  of  moving  services  and/or 
expenses  (including  a  description  of.the 
amounts). 

5.  Consideration  of  resident 
comments  received  on  conversion  plan. 
This  final  rule  clarifies  that  the 
conversion  plan  must  not  only  include 
a  summary  of  the  resident  comments 
received  during  the  development  of  the 
plan,  but  must  also  contain  the  PHA 
responses  to  the  comments  (including  a 
description  of  any  actions  taken  by  the 
PHA  as  a  result  of  the  comments). 

6.  URA  notices  of  displacement.  For 
purposes  of  clarity,  HUD  has  revised  the 
rule  to  more  closely  conform  to  the 
notice  requirements  of  the  URA  and  the 
implementing  regulations  at  49  CFR  part 
24.  As  required  by  49  CFR  24.203.  if  a 
voluntary  conversion  is  subject  to  the 
URA,  PHAs  must  provide  families 
scheduled  to  be  displaced  with  a 
General  Information  Notice,  a  Notice  of 
Relocation  Eligibility  or  Notice  of  Non- 
displacement  (as  applicable),  and  a  90- 
day  advance  notice  of  the  earliest  date 
by  which  a  resident  may  be  required  to 
move. 

The  General  Information  Notice 
provides  families  subject  to 
displacement  with  certain  information 
regarding  their  rights  under  URA.  Under 
the  URA  regulation  at  49  CFR  24.203, 
persons  subject  to  displacement  must  be 
provided  with  the  General  Information 
Notice  "as  soon  as  feasible." 
Accordingly,  this  final  rule  requires  that 
the  PHA  provide  families  with  the 
General  Information  Notice  no  later  than 
the  date  the  conversion  plan  is 
submitted  to  HUD. 
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The  Notice  of  Relocation  eligibility 
advises  famiies  subject  to  displacement 
that  they  are  eligible  for  relocation 
assistance  as  jof  a  certain  date  that 
agencies  are  ree  to  define  (called  the 
"date  of  initiation  of  negotiations"  in 
the  URA  regulations).  This  final  rule 
provides  tha4  for  purposes  of  voluntary 
conversions,  the  "date  of  initiation  of 

negotiations'!  ^^^^  ^®  *^®  ^^^^  *^^*  ^'-'^ 
approves  the  conversion  plan. 

HUD  Handbook  1378.0,  "Tenant  - 
Assistance,  R  slocation  and  Real 
Property  Acq  nisition"  (issued  on  March 
28, 1996),  pre  vides  additional  details 
and  helpful  information  regarding  the 
basic  statutory  and  regulatory 
requirementslthat  must  be  followed  by 
an  agency  that  carries  out  real  property 
acquisition  o^  the  displacement  of  a 
person  for  a  project  or  program  for 
which  HUD  financial  assistance  is 
provided,  inauding  the  notice 
requirementsjdiscussed  above. 
Interested  petsons  may  download  a 
copy  of  Hand  )ook  1378.0  through 
HUD's  Client  Information  and  Policy 
System  (HUD  CLIPS)  Web  Page  at 
http./Avww.h  idclips.org. 

7.  Provisiot  of  voucher  assistance 
used  for  reloc  ation.  This  final  rule 
provides  that  where  Section  8  voucher 
assistcmce  is  I  leing  used  for  relocation, 
the  vouchers  nust  be  issued  to  the 
family  at  leas  90  days  before 
conversion. 

8.  Actual  a.  id  reasonable  relocation 
expenses.  Thi  s  final  rule  clarifies  that 
the  PHA  has  \  he  discretion  to  define 
whether  a  rel  )cation  cost  is  actually  or 
reasonably  re  ated  to  the  family's 
relocation  and,  therefore,  reimbursable. 

9.  Mobility  counseling.  For  purposes 
of  clarity,  this  final  rule  specifies  that 
the  required  I  HA  counseling  to 
displaced  fan  ilies  must  include 
appropriate  n  obility  counseling. 

10.  Timing  of  submission  of 
conversion  pi  m.  This  final  rule  clarifies 
that  a  PHA  m  ist  prepare  a  conversion 
plan,  and  subinit  it  to  HUD,  as  part  of 
the  next  PHAlAnnual  Plan,  within  one 
year  after  submitting  the  full  conversion 
assessment,  of  as  a  significant 
amendment  ti  that  Annual  Plan.  The 
PHA  may  also  submit  the  conversion 
plan  in  the  sapie  Annual  Plan  as  the 
conversion  assessment. 

11.  HUD  review  of  conversion  plans. 
This  final  ruU  clarifies  that  HUt) 
anticipates  that  its  review  of  a 
conversion  plan  will  ordinarily  occva 
within  90  dajjs  following  submission  of 
a  complete  plan  by  the  PHA.  A  longer 
process  may  l|e  required  where  HUD's 
initial  review  of  the  plan  raises 


questions  thai 
with  the  PHA 


provide  all  PF  As  with  a  preliminary 


require  further  discussion 
In  any  event,  HUD  will 


response  within  90  days  following 
submission  of  a  conversion  plan.  Lack 
of  a  HUD  response  within  this  time 
frame  will  constitute  automatic  HUD 
approval  of  the  conversion  plan. 

V.  Discussion  of  Public  Comments 
Received  on  the  July  23, 1999,  Proposed 
Rule 

The  public  comment  period  closed  on 
September  21, 1999.  By  close  of 
business  on  that  date,  HUD  had  received 
six  public  comments.  Comments  were 
submitted  by  a  private  citizen;  a  PHA; 
two  of  the  three  main  organizations 
representing  PHAs;  and  two  legal  aid 
organizations.  This  section  of  tiie 
preamble  presents  a  summary  of  the 
significant  issues  raised  by  the  public 
commenters  on  the  July  23, 1999, 
proposed  rule  and  HUD's  responses  to 
these  comments. 

As  noted  above  in  this  preamble,  this 
final  rule  does  not  address  the  public 
comments  received  on  the  proposed 
initial  assessment  requirements  (which 
were  addressed  as  part  of  HUD's  June 
22,  2001,  final  rule  on  this  subject)  or 
on  the  conversion  cost  methodology 
(which  is  the  subject  of  a  separate 
proposed  rule  published  elsewhere  in 
today's  Federal  Register). 

A.  General  Comments  Not  Related  to  a 
Specific  Regulatory  Section 

Comment:  The  voluntary  conversion 
program  will  not  work  until  HUD 
develops  an  effective  way  to  enforce 
Housing  Quality  Standards  (HQS).  One 
conunenter  wrote  that  "[s]o  long  as 
PHAs  are  not  enforcing  HQS,  [and]  so 
long  as  HUD  has  no  capability  to 
monitor  the  inspection  of  those 
properties  in  Section  8,  the  [voluntary 
conversion]  process  is  flawed." 

HUD  Response.  HUD's  Section  8 
Management  Assessment  Program 
(SEMAP)  provides  for  the  objective 
measurement  of  PHA  performance  in 
key  areas  of  the  Section  8  tenant-based 
assistance  program  (including  PHA 
enforcement  of  HQS).  SEMAP  enables 
HUD  to  ensure  program  integrity  and 
accoimtability  by  identifying  PHA 
management  capabilities  and 
deficiencies  and  by  improving  risk 
assessment  to  effectively  target 
monitoring  and  program  assistance. 

HUD's  final  rule  for  the  SEMAP  was 
published  on  September  10, 1998  (63  FR 
48548).  Most  provisions  of  the  final  rule 
took  effect  on  October  13, 1998.  The 
SEMAP  regulations  enable  HUD  to 
assess  PHA  enforcement  of  HQS  using 
specific  criteria,  and  to  ensiue  that 
appropriate  corrective  action  is  taken 
when  a  PHA  fails  to  adequately  enforce 
HQS. 
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Comment:  Comments  regarding 
internet  cost  calculator.  The  preamble  to 
the  proposed  rule  stated  that  HUD  is 
considering  establishing  a  web-based 
cost  comparison  calculator  on  HUD's 
internet  homepage  to  assist  PHAs  in 
conducting  the  cost  comparisons 
required  by  the  proposed  rule.  [See  64 
FR  40241,  first  column.)  Two 
commenters  supported  the  idea  of  a 
web-based  cost  calculator,  writing  that  it 
would  reduce  the  workload  on  PHAs 
and  provide  consistency.  Another 
commenter,  however,  wrote  that  it  is  not 
possible  to  comment  on  the  web-based 
calculator  until  additional  details  are 
provided.  The  commenter  also 
suggested  that  the  methodology  used  by 
the  web-based  calculator  should  be 
subject  to  notice  and  comment 
rulemaking  procedures. 

HUD  Response.  HUD  agrees  that  an 
internet  cost  calculator  will  reduce  PHA 
administrative  burden.  HUD  also  agrees 
that  development  of  such  a  calculator 
will  help  to  ensure  the  accuracy  and 
consistency  of  the  required  cost 
comparisons.  HUD  intends  to  proceed 
with  development  of  the  web-based 
calculator.  Short  of  a  web-based 
calculator,  HUD  may  post  compilation 
worksheets  on  its  Internet  homepage 
(http://www.hud.gov),  which  will  make 
these  calculations  easier. 

B.  Comments  Regarding  Conversion 
Assessment  Components  (§972.209  of 
the  Proposed  Rule;  §  972.218  of  This 
Final  Rule) 

The  proposed  rule  at  §  972.209 
described  the  various  components  of  a 
conversion  assessment  (the 
corresponding  provisions  of  this  final 
rule  are  located  at  §  972.218). 

Comment:  HUD  should  pro\ide  ■ 
additional  guidance  regarding  the 
conduct  of  the  conversion  assessment. 
In  the  preamble  to  the  July  23, 1999, 
proposed  rule,  HUD  invited  public 
comments  on  "whether  additional 
guidance  should  be  given  regarding  how 
PHAs  should  conduct  the  analysis  of 
rental  market  conditions  and  the 
analysis  of  the  impact  on  the 
neighborhood  and  how  these  analyses 
relate  to  the  PHA's  obligation  to 
affirmatively  further  fair  housing"  (see 
64  FR  40242,  first  colunm). 

Two  commenters  wrote  that  such 
guidance  would  be  helpful.  One  of  the 
commenters  wrote  that  the  templates 
developed  for  the  five-year  and  annual 
PHA  Plans  have  been  a  "helpful 
addition  to  the  process."  The 
commenter  suggested  that  "[pjerhaps 
something  similar  could  be  developed 
for  [the  conversion  assessment],  and 
presented  for  public  review  and 
comment."  The  second  commenter 


emphasized  that  HUD  should  not 
"prescribe  specific  requirements  for 
rental  market  or  neighborhood  impact 
analyses  beyond  those  found  in  the 
statute." 

HUD  Response.  HUD  agrees  that 
additional  guidance  regarding  the 
conduct  of  the  conversion  assessment 
would  be  helpful.  Where  appropriate, 
HUD  has  revised  the  proposed  rule  to 
provide  additional  clarification  and 
guidance  on  the  conversion  assessment 
requirements.  For  example,  HUD  has 
revised  the  proposed  rule  to  provide 
examples  of  the  types  of  characteristics 
that  may  impact  a  family's  ability  to  be 
housed.  The  final  rule  also  clarifies  that, 
in  considering  the  success  rate  of  using 
Section  8  tenant-based  assistance,  PHAs 
must  consider  recent  success  rates  for 
units  renting  at  or  below  the  established 
payment  standard.  HUD  may  develop 
further  non-regulatory  guidance  on  the 
voluntary  conversion  process. 

Comment:  The  impact  analysis 
should  include  an  analysis  of  the  effect 
of  conversion  on  schools  and 
neighborhood  businesses.  One 
commenter  made  this  suggestion. 

HUD  Response.  This  final  rule 
requires  that  the  conversion  assessment 
"describe  the  likely  impact  of 
conversion  of  the  public  housing 
development  on  the  neighborhood  in 
which  the  public  housing  is  located." 
Section  972.218(d)  provides  two 
examples  of  potential  neighborhood 
impacts  that  should  be  included  in  the 
analysis:  the  impact  on  the  availability 
of  affordable  housing  in  the 
neighborhood,  and  the  impact  on  the 
concentration  of  poverty  in  the 
neighborhood.  These  examples  are 
meant  to  illustrate  the  types  of  impacts 
on  the  neighborhood  that  must  be 
analyzed  by  the  PHA.  The  examples  do 
not  excuse  a  PHA  from  analyzing  other 
likely  impacts  of  the  conversion,  such  as 
the  impact  on  schools  and 
neighborhood  businesses.  For  purposes 
of  clarity,  HUD  has  revised  the  proposed 
rule  to  provide  that  the  impact  analysis 
must  also  include  "any  other  substantial 
impacts  on  the  neighborhood."  This 
change  clarifies  that  a  PHA  may  analyze 
the  types  of  impacts  identified  by  the 
commenter,  as  well  as  any  other  impacts 
on  the  neighborhood  that  the  PHA 
determines  are  appropriate  for  inclusion 
in  the  required  analysis. 

C.  Comments  Regarding  the  Necessary 
Conditions  for  HUD  Approval  of 
Conversion  (§972.213  of  the  Proposed 
Rule:  §  972.224  of  This  Final  Rule) 

The  proposed  rule  at  §  972.213 
provided  that  a  conversion  assessment 
is  required  for  any  PHA  that  seeks 
approval  to  convert  a  property  to  tenant- 


based  assistance.  The  assessment  must 
demonstrate  that  the  conversion  of  the 
development  will:  (1)  Not  be  more 
expensive  than  continuing  to  operate 
the  development  (or  a  portion  of  it)  as 
public  housing;  (2)  principally  benefit 
the  residents  of  the  public  housing 
development  (or  portion  thereof)  to  be 
converted,  the  PHA,  and  the 
community;  and  (3)  not  adversely  affect 
the  availability  of  affordable  housing  in 
the  community.  (The  corresponding 
provisions  of  this  final  rule  are  located 
at  §972.224.) 

Comment:  HUD  should  provide 
additional  guidance  on  what  it  means  to 
"principally  benefit"  residents  of  public 
housing,  the  PHA,  and  the  community. 
Two  commenters  made  this 
recommendation.  One  of  the 
conunenters  wrote  that,  in  determining 
whether  conversion  will  principally 
benefit  residents,  HUD  should  consider 
such  factors  as  the  availability  of 
participating  Section  8  landlords,  as 
well  as  access  to  schools,  jobs,  and 
transportation. 

HUD  Response.  HUD  agrees  with  the 
commenters  and  has  revised  the  rule 
accordingly.  Specifically,  this  final  rule 
clarifies  that  in  determining  whether 
conversion  will  principally  benefit 
public  bousing  residents,  the  PHA,  and 
the  community,  the  PHA  must  consider 
the  availability  of  landlords  providing 
Section  8  tenant-liased  assistance  and 
access  to  schools,  jobs,  and 
transportation.  Further,  the  final  rule 
provides  that,  in  determining  whether  a 
conversion  will  principally  benefit 
residents,  the  PHA,  and  the  community, 
HUD  will  consider  whether  the 
conversion  will  conflict  with  any 
litigation  settlement  agreements, 
voluntary  compliance  agreements,  or 
other  remedial  agreements  signed  by  the 
PHA*  with  HUD. 

D.  Comments  Regarding  the  Public  and 
Resident  Consultation  Process  for 
Developing  a  Conversion  Plan 
(§972.215  of  the  Proposed  Rule; 
§  972.227  of  This  Final  Rule) 

The  proposed  rule  at  §  972.215 
provided  that  a  conversion  plan  must  be 
developed  in  consultation  with 
appropriate  public  officials  and  with 
significant  participation  by  residents  of 
the  development.  (The  corresponding 
provisions  of  this  final  rule  are  located 
at  §972.227.) 

Comment:  Final  rule  should  expand 
the  resident  and  public  participation 
process.  Two  commenters 
recommended  the  expansion  of  the 
public  and  resident  participation 
standards.  One  of  the  commenters 
objected  to  the  language  of  the  proposed 
rule,  which  provided  that  a  PHA  could 
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satisfy  the  resident  consultation 
requirement  by  holding  a  meeting  with 
the^esidents.  The  commenter  wrote  that 
"[h]olding  one  meeting  to  present  a  plan 
that  has  abeady  been  developed  based 
on  complex  calculations  and  studies 
*  *  *  is  not  'significant  participation' 
in  the  development  of  the  plan."  Both 
conunenters  made  various  specific 
suggestions  for  enhancing  the 
consultation  process,  including: 

1.  Requiring  the  PHA  to  consult  with 
the  development's  resident  council  and 
the  PHA-wide  Resident  Advisory  Board; 
^   2.  Requiring  that  the  required  meeting 
with  residents  take  place  at  least  45 
days  before  the  PHA  submits  the 
conversion  plan  to  HUD; 

3.  Requiring  that  the  consultation 
process  include  adequate  notice  to 
residents  and  an  opportxmity  for 
residents  to  comment.  Fiulher,  HUD 
shoidd  require  that  a  PHA  give  due 
consideration  to  all  comments  from 
residents  and  the  public; 

4.  Providing  resident  access  to 
independent  technical  assistance;  and 

5.  Requiring  that  any  relevant 
documents  be  provided  to  residents  at 
least  six  months  in  advance  of  the 
public  meeting.  According  to  the 
commenter  making  this  suggestion,  this 
is  necessary  due  to  the  complexity  of 
the  issues  related  to  voluntary 
conversion. 

HUD  Response.  HUD  does  not  believe 
that  it  is  necessary  to  revise  the 
proposed  rule  to  adopt  the  suggestions 
made  by  these  conunenters.  Existing 
regulatory  requirements  already  ensure 
meaningfiil  and  timely  public  input  in 
the  development  of  the  conversion 
plans.  For  example,  the  conversion  plan 
must  be  part  of  the  PHA's  Annual  Plan. 
The  conversion  plans,  therefore,  are 
subject  to  the  extensive  public 
participation  requirements  for  the 
development  of  the  PHA  Annual  Plans 
(see  24  CFR  part  903).  The  consultation 
requirements  at  §972.227  supplement 
the  PHA  Plan  requirements,  they  do  not 
replace  them. 

Among  other  requirements,  the  PHA 
Plan  regulations  require  that  PHAs 
establish  Resident  Advisory  Boards  to 
assist  and  make  recommendations  in  the 
development  of  the  PHA  Annual  Plans 
(see  24  CFR  903.13).  PHAs  are  also 
required  to  conduct  a  public  meeting  in 
developing  their  Annual  Plans,  and  to 
conduct  reasonable  outreach  activities 
to  encourage  broad  public  participation 
in  the  PHA  Plans  (see  24  CFR  903.17). 
Considered  in  their  totality,  the 
consultation  procedures  contained  in 
both  the  volimtary  conversion  and  PHA 
Flan  regulations  require  that  a  PHA 
imdertake  good  faith  efibrts  to  ensiu« 
that  residents  understand  and  have  a 


voice  in  the  implementation  of 
voluntary  cooversions. 

For  purposes  of  clarity,  HUD  has 
made  one  change  to  the  proposed 
consultation  requirements.  Specifically, 
the  final  rule  clarifies  that  the  public 
housing  residents  with  whom  the  PHA 
must  meet  infilude  any  duly  elected 
resident  council  that  covers  the 
development^  question. 

Although  HUD  has  not  adopted  many 
of  the  suggestions  made  by  the 
conunenters,  ^UD  agrees  that 
meaningful  pUblic  and  resident 
participation  ^s  essential  to  the  success 
of  the  voluntary  conversion  process. 
Accordingly,  in  addition  to  requiring 
consultation  with  residents  during  the 
development  of  a  conversion  plan,  this 
final  rule  also  requires  that  PHAs 
consult  with  iesidents  during  the 
preparation  of  the  conversion 
assessment.  Tjhe  conversion  assessment 
consultation  trocess  established  by  this 
final  rule  is  similar  to  the  consultation 
process  for  ccpversion  plans.  The  new 
consultation  requirements  will  help  to 
ensure  that  PHAs  solicit  resident  input 
as  early  as  po  isible  in  the  conversion 
process. 

The  conver  lion  assessment 
procedures  at  §  972.224  require  that  a 
PHA  hold  at  least  one  public  meeting 
with  resident!  i  of  the  affected  site 
(including  th«  duly  elected  Resident 
Council,  if  an  ^  that  covers  the 
development  n  question).  At  the 
meeting,  the  I  HA  must  explain  the 
voliuitary  con  version  requirements 
(especially  as  they  apply  to  residents  of 
affected  develcpments),  and  provide 
draft  copies  o  the  conversion 
assessment  to  the  residents.  The  PHA 
must  also  pro  ride  the  residents  with  a 
reasonable  pe  iod  of  time  to  submit 
comments  on  the  draft  conversion 
assessment.  T  le  conversion  assessment 
submitted  to  ^UD  must  contain  a 
summary  of  t|e  resident  comments,  as 
responses  to  any 
es  raised  by  the 


well  as  the  P. 
significant  is 
conunenters. 
Comment: 
clarify  that  a 
proceed  with 
comments  frol 


'he  final  rule  should 
^HA  may  decide  not  to 
conversion  based  on 
71  residents  and  the 
public.  Two  cbmmenters  made  this 
suggestion. 

HUD  Respchse.  HUD  does  not  believe 
that  the  requested  change  is  necessary. 
This  final  rule  requires  that  a  PHA 
consider  the  resident  comments  in 
developing  th  5  conversion  plan.  A  PHA 
may  decide,  b  ised  on  its  consideration 
of  the  commei  its,  not  to  proceed  with  a 
proposed  con'  'ersion.  Further,  HUD  will 
also  consider  he  public  comments  in  its 
review  of  the  i  :onversion  plan  and  will 


not  approve  a 


conversion  plan  unless  it 


is  satisfied  that  the  concerns  of  residents 
and  the  public  have  been  adequately 
addressed  by  the  PHA. 

E.  Comments  Regarding  the 
Components  of  a  Conversion  Plan 
(§  972.21 7  of  the  Proposed  Rule; 
§  972.230  of  This  Final  Rule) 

The  proposed  rule  at  §  972.217 
described  the  various  elements  that 
must  be  included  in  a  conversion  plan. 
(The  corresponding  provisions  of  this 
final  rule  are  located  at  §  972.230.) 

Comment:  More  notice  of 
displacement  should  be  required.  The 
proposed  rule  would  have  required  that 
a  PHA  notify  families  residing  in  the 
development  90  days  before 
displacement.  One  commenter  wrote 
that  the  90-day  notice  is  inadequate. 
The  conunenter  wrote  that,  under  the  : 
Section  8  rental  voucl^Br  program, 
families  generally  have  120  days  to 
locate  housing.  The  commenter  also 
wrote  that,  for  families  with  school-age 
children,  relocation  during  the  school 
term  will  seriously  disrupt  the 
children's  education  and  jeopardize 
related  child-care  arrangements. 

HUD  Response.  In  accordance  with 
URA,  this  final  rule  provides  that  a 
family  will  not  be  required  to  move 
without  at  least  90-days  advance  written 
notice  of  the  earliest  date  by  which  the 
family  may  be  required  to  move,  and 
that  the  family  will  not  be  required  to 
move  permanently  until  the  family  is 
offered  comparable  housing,  in 
accordance  with  the  final  rule.  In 
addition,  the  final  rule  provides  that, 
where  Section  8  voucher  assistance  is 
being  used  for  relocation,  the  vouchers 
must  be  provided  to  the  family  at  least 
90  days  before  conversion.  PHAs  should 
consider  all  relevant  fectors  that  might 
affect  a  family's  ability  to  relocate  (such 
as  school  age  children)  in  determining 
the  appropriate  time  frames,  and  should 
ensure  that  families  are  provided  with 
adequate  time  to  locate  new  housing. 

Comment:  Reimbursement  of 
relocation  expenses  should  include 
security  deposits.  The  proposed  rule 
would  have  required  that  a  PHA 
reimburse  a  family  for  "actual  and 
reasonable  relocation  expenses  that  [the 
family]  incur[s]  as  a  result  of  the 
conversion."  One  commenter  suggested 
that  the  final  rule  explicitly  provide  for 
reimbursement  of  security  deposits. 

HUD  Response.  Utility  and  security 
deposits  are  not  considered  an  eligible 
relocation  cost  imder  URA  since  these 
deposits  are  refundable  and,  therefore, 
not  an  expense.  PHAs  may  elect  to  assist 
residents  to  pay  any  increased  or 
additional  deposits  that  may  be  required 
at  their  replacement  unit  by  advancing 
funds  under  a  repayment  agreement. 
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HUD,  however,  does  not  believe  it 
would  be  appropriate  to  identify  by 
regulation  all  "actual  and  reasonable^ 
relocation  expenses.  HUD  believes  that 
it  is  more  appropriate  to  leave  the 
definition  of  whether  a  relocation  cost  is 
"actual  and  reasonable"  to  the 
individual  PHAs,  who  are  more  familial 
with  local  circumstances  and  housing 
conditions.  The  final  rule,  therefore, 
clarifies  that  the  PHA  must  reimburse  a 
family  for  "actual  and  reasonable 
relocation  expenses,  as  detennined  by 
the  PHA"  that  the  family  incius  as  a 
result  of  the  conversion. 

Comment:  Relocation  requirements 
should  be  split  off  and  set  forth  in  a 
separate  section.  One  commenter  made 
this  reconunendation. 

,  HUD  Response.  HUD  does  not  believe 
it  would  be  reader-friendly  to  adopt  the 
conunenter's  suggestion.  It  might  be 
confusing  to  separate  the  required 
elements  of  the  conversion  plan  into 
separate  regulatory  sections. 
Accordingly,  the  final  rule  continues  to 
set  forth  all  of  the  necessary 
components  of  the  conversion  plan, 
including  the  relocation  requirements, 
in  a  single  section  (§  972.230).  The 
relocation  requirements  are  all 
contained  in  paragraph  (g)  of  §  972.230. 

Comment:  Final  rule  should  reference 
applicability  of  URA.  One  commenter 
suggested  that  the  final  rule  should 
provide  that  URA  applies  to  families 
displaced  pursuant  to  a  voluntary 
conversion. 

HUD  Response.  HUD  has  adopted  the 
conunenter's  suggestion.  The  final  rule 
adds  a  new  §  972.215,  which  affirms 
that,  to  the  extent  that  tenants  are 
displaced  as  a  direct  result  of  the 
demolition,  acquisition,  or 
rehabilitation  of  federally-assisted 
property  converted  pursuant  to  this 
final  rule,  the  requirements  of  URA  and 
the  implementing  regulations  issued  by 
the  Department  of  Transportation  at  49 
CFR  part  24,  apply.  Further,  for 
purposes  of  clarity,  HUD  has  revised  the 
proposed  rule  to  more  closely  conform 
to  the  notice  requirements  of  the  URA 
and  the  implementing  regulations.  As 
required  by  49  CFR  24.203,  if  a 
voluntary  conversion  is  subject  to  the 
URA,  PHAs  must  provide  families 
scheduled  to  be  displaced  with  a 
General  Information  Notice,  a  Notice  of 
Relocation  Eligibility  or  Notice  of  Non- 
displacement  (as  applicable),  and  a  90- 
day  advance  notice  of  the  earliest  date 
by  which  a  resident  may  be  required  to 
move. 


F.  Comments  Regarding  HUD  Actions 
With  Respect  to  Conversion  Plans 
(§  972.223  of  the  Proposed  Rule; 
§  972.239  of  This  Final  Rule) 

The  proposed  rule  at  §  972.223 
described  the  standards  that  HUD  will 
use  to  review  a  conversion  plan 
submitted  by  a  PHA,  and  the  grounds 
for  HUD  disapproval  of  a  conversion 
plan.  (The  corresponding  provisions  of 
this  final  rule  are  located  at  §  972.239.) 

Comment:  HUD  grounds  for 
disapproval  should  be  expanded.  Two 
commenters  suggested  that  the  final  rule 
should  provide  additional  reasons  for 
HUD  to  disapprove  a  proposed 
volimtary  conversion.  Specifically,  the 
commenters  suggested  that  a  conversion 
plan  not  be  approved: 

1.  Unless  converted  housing  is 
replaced  on  a  one-for-one  basis. 

2.  Unless  the  PHA  has  financing 
commitments  in  place  for 
redevelopment  of  the  housing  to  be 
converted. 

3.  If  conversion  will  result  in 
reduction  in  fair  hoysing  choice. 

4.  Unless  the  conversion  plan  is 
consistent  with  the  Consolidated  Plan. 

HUD  Response.  HUD  does  not  believe 
it  is  necessary  to  revise  the  rule  to  adopt 
the  suggestions  made  by  these 
commenters.  The  regulatory  provisions 
regarding  HUD  disapproval  of 
conversion  plans  are  identical  to  the 
statutory  language  of  section  22  of  the 
1937  Act.  Section  22  provides  that 
"[t]  he  Secretary  shall  disapprove  a 
conversion  plan  only  if  (1)  the  plan  is 
plainly  inconsistent  with  the  conversion 
assessment  *  *  *;  (2)  there  is  reliable 
information  and  data  available  to  the 
Secretary  that  contradicts  the 
conversion  assessment;  or  (3)  the  plan 
otherwise  fails  to  meet  the  requirements 
of  this  section." 

HUD  believes  that  the  statutory 
language  is  sufficiently  flexible  to 
permit  HUD  to  address  the  concerns 
raised  by  the  commenters.  The  PHA  is 
already  required  to  consider  most  of  the 
issues  raised  by  the  commenter  (such  as 
the  impact  of  the  conversion  on  fair 
housing  choice  and  the  availability  of 
replacement  housing)  as  part  of  the 
conversion  assessment  process.  The 
broad  disapproval  authority  granted  to 
HUD  by  section  22  will  allow  it  to 
disapprove  a  conversion  plan  that  fails 
to  adequately  address  these  concerns 
when  they  rise  to  the  level 
'  contemplated  by  the  statute. 

G.  Comments  Regarding  the  Timing  of 
Voluntary  Conversion  (§  972.225  of  the 
Proposed  Rule;  §  972.212  of  This  Final    . 
Rule) 

The  proposed  rule  at  §  972.225 
provided  that  a  PHA  may  proceed  to 


convert  a  development  covered  by  a 
conversion  plan  only  after  receiving 
written  approval  of  the  conversion  plan 
from  HUD.  Once  a  conversion  plan  is 
approved,  tenants  may  be  relocated 
using  tenant-based  assistance.  A  PHA 
must  apply  for  Section  8  tenant-based 
assistance,  and  the  PHA  will  be  given  a 
priority  for  receiving  tenant-based 
assistance.  As  the  development  is 
removed  from  the  public  housing 
inventory,  public  housing  operating 
subsidy  and  modernization  funding  will 
phase  out  under  the  usual  process.  HUD 
might  require  that  funding  for  the  initial 
year  of  tenant-based  assistance  be 
provided  from  the  public  housing 
Capital  Fund,  Operating  Fund,  or  both. 

Comment:  HUD  should  not  require 
that  funding  for  the  first  year  of  tenant- 
based  assistance  be  provided  from  the 
Capital  or  Operating  Funds.  Three 
commenters  objected  to  this  provision 
of  the  proposed  rule.  The  commenters 
agreed  that  "[tlhe  effect  of  siphoning  off . 
and  further  reducing  public  housing 
funds  for  tenant-based  assistance  will  be 
the  continued  deterioration  of  public  - 
housing."  "(0]perating  and  capital 
funds  are  appropriated  to  ensure  the 
preservation  of  public  housing  as  an 
affordable  housing  resource  and,  as 
such,  any  funds  attributable  to 
developments  identified  for  conversion 
should  be  re-invested  in  the  public 
housing  stock."  One  of  the  commenters 
wrote  that  this  provision  contradicts  the 
statutory  language  of  section  533  of 
QHWRA,  which  provides  that  "the 
funds  used  by  the  [PHA]  to  provide 
tenant-based  assistance  shall  be  added 
to  the  annual  contributions  contract 
administered  by  the  [PHA]." 

HUD  Response.  HUD  has  not  adopted 
the  change  requested  by  the  commenter. 
The  final  rule  does  not  mandate  that  the 
initial  year  of  tenant-based  assistance  be 
provided  from  the  Capital  and 
Operating  Funds.  Rather,  the  final  rule, 
as  did  the  proposed  rule  before  it, 
merely  provides  for  this  possibility. 
HUD  continues  to  believe  that  the 
flexibility  provided  by  this  provision  is 
necessary  to  ensure  that  adequate 
funding  is  available  for  volimtary 
conversions.  HUD  disagrees  with  the 
commenter  who  wrote  that  this 
provision  contradicts  the  language  of 
section  533  of  QHWRA.  The  statute 
provides  that  the  necessary  funds  will 
be  added  to  the  annual  contributions 
contract  only  "[t]o  the  extent  approved 
by  the  Secretary."  Nothing  in  the 
statutory  language  prohibits  the  use  of 
the  Operating  and  Capital  Funds  for 
such  purposes. 

Comment:  HUD  should  provide 
additional  guidance  regarding  post- 
conversion  funding.  One  conunenter 
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wrote  that  it  would  be  helpful  for  HUD 
to  clarify  the  timing  of  the  phased 
process  for  substituting  assistance  and, 
particularly,  whether  local  funding 
would  be  applied  before  or  after 
deducting  subsidy  for  the  units  being 
converted. 

HUD  Response.  Converted  public 
housing  would  be  phased  out  using 
currently  applicable  procedures.  Subfect 
to  appropriations,  new  Section  8 
funding  would  be  committed  and 
provided  to  PHAs  for  the  provision  of 
tenant-based  voucher  assistance. 

H.  Comments  on  Issues  Highlighted  for 
Public  Comment 

Although  HUD  welcomed  public 
comment  on  all  aspects  of  the  July  23, 
1999,  proposed  rule,  the  preamble  to  the 
proposed  rule  specifically  invited 
comments  on  the  following  issues  [see 
64  FR  40242,  beginning  on  the  middle 
column): 

1.  Whether  the  voluntary  conversion 
process  should  be  used  to  promote 
deconcentration;  and 

2.  Whether  a  description  should  be 
required,  as  part  of  a  full  conversion 
assessment,  of  the  proposed 
conversion's  impact  on  racial  and  ethnic 
minorities  and  persons  with  disabilities. 

In  addition,  tne  preamble  solicited 
comments  on  a  third  issue  regarding  the 
cost  methodology  used  for  conversions. 
Specifically,  HUD  solicited  comments 
on  whether  it  is  more  appropriate  to  use 
a  housing  construction  cost  component 
of  Total  Development  Cost  (TDC)  for 
purposes  of  calculating  accrual.  As 
noted  above,  HUD  is  issuing  a  separate 
proposed  rule,  published  elsewhere  in 
today's  Federal  Register,  regarding  the 
cost  methodology.  The  proposed  rule 
addresses  the  public  comments  received 
on  whether  PHA  capital  costs  should  be 
included  as  part  of  the  cost-comparison 
between  public  housing  and  vouchers. 

1 .  Comments  Regarding 
Deconcentration 

Comment:  Voluntary  conversion 
process  should  not  be  used  to  promote 
deconcentration.  Two  commenters 
opposed  the  use  of  the  voluntary 
conversion  process  to  promote 
deconcentration.  The  commenters  wrote 
that  promoting  deconcentration  is  not 
authorized  by  section  533  of  QHWRA 
and  that  "conversion  to  Section  8 
vouchers  decreases  the  amount  of 
needed  hard  units  for  low-income 
tenants."  One  of  the  commenters  also 
wrote  that  "PHAs  across  the  country 
have  successfuUy'used  the  mixed 
finance  provisions  to  achieve  income 
mix  and  improve  public  housing  sites." 
This  commenter  believes  that  use  of  the 
voluntary  conversion  process  to  achieve 


the  same  goal  i  "will  only  complicate 
and  confuse  t  le  HUD  approval 
process." 

HUD  Respo  nse.  After  careful 
consideration  HUD  has  decided  not  to 
revise  the  pro  losed  rule  to  specifically 
address  the  ui  e  of  voluntary 
conversions  t(  i  promote 
deconcentrati  m.  The  rule  provides 
PHAs  with  th(  f  flexibility  to  use  the 
conversion  pr  jcess  as  a  tool  in  their 
deconcentrati  )n  efforts. 

Comment:  I  inal  rule  should  establish 
safeguards  if.  iUD  decides  to  use 
conversion  to  promote  deconcentration. 
One  comment  ei  suggested  that  if  HUD 
decides  to  use  conversion  to  promote 
deconcentrati  )n,  it  should  require  that, 
"at  the  very  least,"  the  conversion  plan 
specify  how  d  econcentration  will  occur. 
Further,  the  c(  tmmenter  wrote  that  the 
conversion  pli  m  should  include  a 
"realistic  moh  ility  project,  adequate 
funding  for  th  ;  project,  and  monitoring 
to  make  sure  t  lat  the  promised 
deconcentratii  »n  actually  occurs."  The 
commenter  su  jested  that  HUD  impose 
appropriate  sa  nctions  if  the  promised 
deconcentratii  in  does  not  occur, 
including  the  'withdrawal  of  the 
approval  for  v  jluntary  conversion,  or  a 
cessation  of  ti  e  conversion  process  until 
there  is  a  subs  lantial  measurable 
progress  on  d(  concentration." 

HUD  Respo.  ise.  HUD  has  not  adopted 
the  suggestion  s  made  by  the  commenter. 
As  noted  in  th  3  response  to  the  previous 
comments,  HI  T)  has  not  revised  the  rule 
to  specifically  address  the  use  of  the 
voluntary  con  version  process  to 
promote  decoi  icentration. 

2.  Comments .  legarding  Fair  Housing 
Assessment 

Two 
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should  be  made  available  to  the 
residents  and  the  public  for  comment. 
The  commenters  suggested  that  the 
fair  housing  analysis  should: 

1 .  Consider  the  impact  of  conversion 
on  each  protected  class:  racial  and 
ethnic  minorities,  persons  with 
disabilities,  and  families  with  children; 

2.  Consider  the  impact  not  only  on 
current  residents,  but  also  on  persons 
likely  to  apply  for  housing; 

3.  Determine  whether  the  proposed 
conversion  will  increase  fair  housing 
choice  for  each  protected  class,  or 
perpetuate  segregation; 

4.  Determine  whether  the  proposed 
conversion  will  decrease  fair  housing 
choice  (according  to  the  commenter  this 
would  generally  be  true  if  the  overall 
amount  of  assisted  housing  is  reduced 
or  if  public  housing  units  located 
outside  high  poverty  areas  with 
concentrations  of  minorities  are 
converted); 

5.  Analyze  the  rate  at  which  minority 
families  and  other  protected  groups  are 
able  to  find  housing  under  the  Section 
8  voucher  program  in  areas  that  are 
racially  integrated  and  have  low  poverty 
rates; 

6.  Analyze  whether  all  families  in 
housing  proposed  to  be  converted  will 
receive  housing  assistance  and  be  able 
to  remain  in  the  area  if  they  choose; 

7.  Analyze  the  need  and  cost  for 
higher  payment  standards  in  non- 
poverty  areas;  and 

8.  Analyze  the  availability  of 
participating  Section  8  landlords.  The 
commenter  suggested  that  a  PHA  should 
be  required  to  provide  an  advance  list 
of  landlords  willing  to  participate. 

HUD  Response.  After  careful 
consideration,  HUD  has  determined  that 
the  proposed  rule  adequately  addresses 
fair  housing  considerations,  and  that  a 
regulatory  change  is  unnecessary.  As 
part  of  their  conversion  assessments, 
PHAs  are  required  to  evaluate  the  rental 
market  conditions  for  residents  of  the 
converted  development,  including  "any 
particular  characteristics  of  the  specific 
residents  of  the  public  housing  which 
may  affect  their  ability  to  be  housed." 
This  assessment  should  take  into 
consideration  the  rental  market 
conditions  for  ethnic  and  racial 
minorities  and  for  persons  with 
disabilities.  PHAs  are  also  required  to 
analyze  the  impact  of  conversion  on  the 
neighborhood,  which  should  include 
the  potential  impacts  relevant  to  fair 
housing. 

Further,  other  regulatory  requirements 
help  to  ensure  that  PHAs  consider  the 
fair  housing  implications  of  their 
conversion  activities.  As  noted  above, 
the  conversion  plan  must  be  part  of  the 
PHA's  Annual  Plan.  HUD's  PHA  Plan 
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regulations  require  that  a  PHA  certify 
that  it  will  carry  out  its  Annual  Plan  and 
5-Year  Plan  in  conformity  with 
applicable  statutory  fair  housing  and 
nondiscrimination  requirements,  and 
must  affirmatively  further  fair  housing. 
This,  of  course,  includes  any  volimtary 
conversion  activities.  As  noted  above, 
HUD  has  also  added  language  to  the 
final  rule  further  emphasizing  the  need 
for  adequate  mobility  counseling. 

VI.  Findings  and  Certifications 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  §§  972.218 
and  972.230  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520)  and 
assigned  OMB  Control  Number  2577- 
0234.  In  accordance  with  the  Paperwork 
Reduction  Act,  HUD  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a 
currently  valid  OMB  control  number. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  final  rule,  and  in  so  doing 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  entities  .that  are  subject  to  this 
rule  are  public  housing  agencies  that 
administer  public  housing.  Under  the 
definition  of  "Small  governmental 
jurisdiction"  in  section  601(5)  of  the 
RFA,  the  provisions  of  the  RFA  are 
applicable  only  to  those  public  housing 
agencies  that  are  part  of  a  political 
jurisdiction  with  a  population  of  under 
50,000  persons.  The  number  of  entities 
potentially  affected  by  this  rule  is 
therefore  not  substantial.  Further,  this 
final  rule  establishes  policies  and 
procedures  governing  voluntary 
conversions  of  public  housing 
developments  to  tenant-based 
assistance.  Accordingly,  to  the  extent 
that  the  rule  imposes  any  economic 
costs  on  PHAs,  it  does  so  as  a  result  of 
actions  undertaken  voluntarily  by  the 
PHAs.  Ultimately,  the  goal  of  the  rule  is 
to  promote  more  efficient  delivery  of 
affordable  housing  to  residents  of 
current  public  housing  developments. 
This  efficiency  should  benefit  small 
PHAs  and  large  PHAs  alike. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage,  in 
accordance  with  HUD  regulations  at  24 


CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4223). 
That  Finding  remains  applicable  to  this 
final  rule  and  is  available  for  public 
inspection  between  the  hours  of  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  does  not  have  federalism 
impUcations  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  or  preempt 
state  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  final  rule  does  not  impose 
any  federal  mandates  on  any  State, 
local,  of  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866.  entitled 
"Regulatory  Planning  and  Review." 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  an  economically 
significant  regulator^'  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410-0500. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  rule  is  14.850. 


List  of  Subiects  in  24  CFR  Part  972 

Grant  programs— housing  and 
community  development.  Low  and 
moderate  income  housing.  Public 
housing. 

■  For  the  reasons  discussed  in  the 
preamble,  HUD  amends  title  24  of  the 
Code  of  Federal  Regulations,  chapter  IX, 
part  972  as  follows: 

PART  972— CONVERSION  OF  PUBUC 
HOUSING  TO  TENANT-BASED 
ASSISTANCE 

■  1.  The  authority  citation  for  part  972 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437t.  1437z.  and 
3535(d). 

■  2.  Revise  subpart  B  to  read  as  follows: 

Subpart  B— Voluntary  Conversion  of 
Public  Housing  Developments 

Purpose;  Definition  of  Conversion 

Sec. 

972.200    Purpose. 

972.203     Definition  of  "conversion." 

Required  Initial  Assessments 

972.206     Required  initial  assessments. 

Voluntary  Conversion  Procedure 

972.209    Procedure  for  voluntary  conversion 
of  public  housing  developments  to 
tenant-based  assistance. 

972.212    Timing  of  voluntarv  conversion. 

972.215     Applicability  of  Uniform 
Relocation  Act. 

Conversion  Assessments  - 

972.218     Conversion  assessment 

components. 
972.221     Timing  of  submission  of 

conversion  assessments  to  HUD 
972.224     Necessary  conditions  for  HUD 

approval  of  conversion. 

Conversion  Plans 

972.227     Public  and  resident  consultation 

process  for  developing  a  conversion 
.  plan. 
972.230     Conversion  plan  components. 
972.233     Timing  of  submission  of 

conversion  plans  to  HUD. 
972.236    HUD  process  for  approving  a 

conversion  plan,  ' 

972.239    HUD  actions  with  respect  to  a 

conversion  plan. 

Subpart  B— Voluntary  Conversion  of 
Public  Housing  Developments 

Purpose;  Definition  of  Conversion 

§972.200    Purpos*. 

This  subpart  implements  section  22  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437t).  The  purposes  of  this 
subpart  are  to: 

(a)  Require  PHAs  to  perform  an 
assessment  which  considers 
developments  for  which  conversion  of 
public  housing  may  be  appropriate;  and 
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(b)  Provide  a  basis  for  a  PHA  to  take 
action  for  conversion  on  a  voluntary 
basis. 

1972.203    Definition  of  "convwsion." 

For  purposes  of  this  subpart,  the  term 
"conversion"  means  the  removal  of 
public  housing  units  from  the  inventory 
of  a  Public  Housing  Agency  (PHA),  and 
the  provision  of  tenant-based,  or  project- 
based  assistance  for  the  residents  of  the 
public  housing  that  is  being  removed. 
The  term  "conversion,"  as  used  in  this 
subpart,  does  not  necessarily  mean  the 
physical  removal  of  the  public  housing 
development  from  the  site. 

Required  Initial  Assessments 

{972.206    Required  Initial  assessments. 
'  (a)  General.  A  PHA  must  conduct  a 
required  initial  assessment  (which 
consists  of  the  certification  described  in 
paragraph  (b)  of  this  section),  in 
accordance  with  this  section,  once  for 
each  of  its  developments,  unless: 

(1)  The  development  is  subject  to 
required  conversion  under  24  CFR  part 
971; 

(2)  The  development  is  the  subject  of 
an  application  for  demolition  or 
disposition  that  has  not  been 
disapproved  by  HUD; 

(3)  A  HOPE  VI  revitalization  grant  has 
been  awarded  for  the  development;  or 

(4)  The  development  is  designated  for 
occupancy  by  the  elderly  and/or 
persons  with  disabilities  (i.e.,  is  not  a 
general  occupancy  development). 

(b)  Certification  procedure.  For  each 
development,  the  PHA  shall  certify  that 
it  has: 

(1)  Reviewed  the  development's 
operation  as  public  housing; 

(2)  Considered  the  implications  of 
converting  the  public  housing  to  tenant- 
based  assistance;  and 

(3)  Concluded  that  conversion  of  the 
development  may  be: 

(i)  Appropriate  because  removal  of  the 
development  would  meet  the  necessary 
conditions  for  voluntary  conversion 
described  in  §  972.224;  or 

(ii)  Inappropriate  because  removal  of 
the  development  would  not  meet  the 
necessary  conditions  for  voluntary 
conversion  described  §  972.224. 

(c)  Documentation.  A  PHA  must 
maintain  documentation  of  the 
reasoning  with  respect  to  each  required 
initial  assessment. 

-(d)  Timing  of  submission.  Consistent 
with  statutory  submission  requirements, 
the  results  of  each  required  initial 
assessment  (consisting  of  the 
certification  described  in  paragraph  (b) 
of  this  section)  must  be  submitted  to 
HUD  as  part  of  the  next  PHA  Annual 
Plan  after  its  completion. 


Voluntary  uonversion  Procedure 

§  972.209    Procedure  for  voluntary 
conversion  of  public  housing  developments 
to  tenant-baasd  assistance. 

A  PHA  thfet  wishes  to  convert  a  public 
housing  development  to  tenant-based 
assistance  n  lUSt  comply  with  the 
following  pi  ocess: 

(a)  The  PI  LA  must  perform  a 
conversion  assessment,  in  accordance 
with  §§  972|218-972.224  and  submit  it 
to  HUD  as  p  art  of  the  next  PHA  Annual 
Plan  submis  sion.  ' 

(b)  The  PI  lA  must  prepare  a 
conversion  )lan,  in  accordance  with 
§972.227-9  72.233.  and  submit  it  to 
HUD,  as  pai  t  of  its  PHA  Annual  Plan, 
within  one  ;  'ear  after  submitting  the 
conversion  i  issessment.  The  PHA  may 
submit  the  ( onversion  plan  in  the  same 
Annual  Plai  i  as  the  conversion 
assessment. 

(c)  The  PI  LA  may  proceed  to  convert 
the  develop  nent  if  HUD  approves  the 
conversion  )lan. 

§  972.21 2    T  ming  of  voluntary  conversion. 

(a)  A  PKfi  may  proceed  to  convert  a 
developmei  t  covered  by  a  conversion 
plan  only  ai  ter  receiving  written 
approval  of  the  conversion  plan  from 
HUD.  This  i  pproval  will  be  separate 
from  the  ap  >roval  that  the  PHA  receives 
for  its  PHA  Knnual  Plan.  A  PHA  may 
apply  for  tei  lant-based  assistance  in 
accordance  with  Section  8  program 
requiremen  s  and  will  be  given  priority 
for  receiving  tenant-based  assistance  to 
replace  the  public  housing  units. 

(b)  A  PHJ  may  not  demolish  or 
dispose  of  u  nits  or  property  until 
completion  jof  the  required 
environmerftal  review  under  part  58  of 
this  title  (if  k  Responsible  Entity  has 
assumed  environmental  responsibility 
for  the  project)  or  part  50  of  this  title  (if 
HUD  is  perBrming  the  environmental 
review).  Fui  ther,  HUD  will  not  approve 
a  conversio:  i  plan  until  completion  of 
the  requirec  environmental  review. 
However,  before  completion  of  the 
enviroruneijtal  review,  HUD  may 
approve  the  targeted  units  for 
deprogramming  and  may  authorize  the 
PHA  to  und  ertake  other  activities 
proposed  in  the  conversion  plan  that  do 
not  require  snvironmental  review  (such 
as  certain  a(  ;tivities  related  to  the 
relocation  o  f  residents),  as  long  as  the 
buildings  ii  question  are  adequately 
secured  and  maintained. 

(c)  For  pilrposes  of  determining 
operating  si  ibsidy  eligibility,  the 
submitted  c  Dnversion  plan  will  be 
considered  the  equivalent  of  a  formal 
request  to  r  tmove  dwelling  units  from 
the  PHA's  i  iventory  and  Annual 
Contributio  is  Contract  (ACC).  Units  that 


are  vacant  or  are  vacated  on  or  after  the 
written  notification  date  will  be  treated 
as  approved  for  deprogramming  under 
§  990.108(b)(1)  of  this  title,  and  will  also 
be  provided  the  phase  down  of  subsidy 
pursuant  to  §  990.114  of  this  title. 

(d)  HUD  may  require  that  funding  for 
the  initial  year  of  tenant-based 
assistance  be  provided  from  the  public 
housing  Capital  Fimd,  Operating  Fimd, 
or  both. 

§  972.215    Applicability  of  the  Uniform 
Relocation  Act 

To  the  extent  that  tenants  are 
displaced  as  a  direct  result  of  the 
demolition,  acquisition,  or 
rehabilitation  of  federally-assisted 
property  converted  under  this  subpart, 
the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601)  (URA),  and  the 
implementing  regulations  issued  by  the 
Department  of  Transportation  at  49  CFR 
part  24,  apply. 

Conversion  Assessments 

§  972.21 8    Conversion  assessment 
components. 

The  conversion  assessment  contains 
five  elements,  as  described  below: 

(a)  Cost  analysis.  A  PHA  must 
conduct  a  cost  analysis  comparing  the 
cost  of  providing  Section  8  tenant-based 
assistance  with  the  cost  of  continuing  to 
operate  the  development  as  public 
housing  for  the  remainder  of  its  useful 
life.  The  cost  methodology  necessary  to 
conduct  the  cost  comparisons  for 
voluntary  conversions  has  not  yet  been 
finalized.  PHAs  may  not  undertake 
conversions  under  this  subpart  until  the 
effective  date  of  the  cost  methodology, 
which  will  be  annoxinced  in  the  Federal 
Register.  Once  effective,  the  cost 
methodology  will  be  codified  as  an 
appendix  to  this  part. 

(b)  Analysis  of  the  market  value.  (1) 
A  PHA  must  have  an  independent 
appraisal  conducted  to  compare  the 
market  value  of  the  development  before 
and  after  rehabilitation.  In  both  cases, 
the  market  value  must  be  based  on  the 
use  of  the  development  as  public 
housing. 

(2)  In  addition,  the  appraisal  must 
compare: 

(i)  The  market  value  of  the 
development  before  rehabilitation, 
based  on  the  use  of  the  development  as 
public  housing,  with  the  market  value  of 
the  development  after  conversion;  with 

(ii)  The  market  value  of  the 
development  after  rehabilitation,  based 
on  the  use  of  the  development  as  public 
housing,  with  the  market  value  of  the 
development  after  conversion. 
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(3)  A  copy  of  the  appraisal  findings  ' 
and  the  analysis  of  market  value  of  die 
development  in  the  conversion 
assessment  must  be  provided  in  the 
conversion  assessment. 

(c)  Analysis  of  rental  maHcet 
conditions.  (1)  A  PHA  must  conduct  an 
analysis  of  the  likely  success  of  using 
tenant-based  assistance  for  the  residents 
of  the  public  housing  development.  This 
analysis  must  include  an  assessment  of 
the  availability  of  decent,  safe,  and 
sanitary  dwelling  units  rented  at  or 
below  the  applicable  Section  8  payment 
standard  established  for  the  jurisdiction 
or  designated  part  of  the  FMR  area  in 
which  the  development  is  located. 

(2)  In  conducting  this  assessment,  a 
PHA  must  take  into  accoimt: 

(i)  Its  overall  use  of  rental  certificates 
or  vouchers  under  lease  and  the  success 
rates  of  using  Section  8  tenant-based 
assistance  in  the  community  for  the 
appropriate  bedroom  sizes,  including 
recent  success  rates  for  units  renting  at 
or  below  the  established  payment 
standard;  and 

(ii)  Any  particular  characteristics  of 
the  specific  residents  of  the  public 
housing  which  may  affect  their  ability  to 
be  housed  (such  as  large  household  size 
or  the  presence  of  an  elderly  or  disabled 
family  member). 

(d)  Impact  analysis.  A  PHA  must 
describe  the  likely  impact  of  conversion 
of  the  public  housing  development  on 
the  neighborhood  in  which  the  public 
housing  is  located.  This  must  include: 

(1)  The  impact  on  the  availability  of 
affordable  housing  in  the  neighborhood; 

(2)  The  impact  on  the  concentration  of 
poverty  in  the  neighborhood;  and 

(3)  Other  substantial  impacts  on  the 
neighborhood. 

(e)  Conversion  implementation.  If  a 
PHA  intends  to  convert  the 
development  (or  a  portion  of  it)  to 
tenant-based  assistance,  the  conversion 
assessment  must  include  a  description 
of  any  actions  the  PHA  plans  to  take  in 
converting  the  development.  This  must 
include  a  general  description  of  the 
planned  future  uses  of  the  development, 
and  the  means  and  timetable  for 
accomplishing  such  uses. 

§972.221    Timing  of  submission  of 
conversion  assessments  to  HUD. 

(a)  Submission  with  PHA  Plan.  A  PHA 
that  wishes  to  convert  a  public  housing 
development  to  tenant-based  assistance 
must  submit  a  conversion  assessment  to 
HUD  with  its  next  PHA  Annual  Plan. 

(b)  Updated  conversion  assessment. 
Where  a  PHA  proposes  to  convert  a 
development  to  tenant-based  assistance, 
it  must  submit  an  updated  conversion 
assessment  if  the  conversion  assessment 
otherwise  would  be  more  than  one  year 


older  than  the  conversion  plan  to  be 
submitted  to  HUD.  To  update  a 
conversion  assessment,  a  PHA  must 
ensure  that  the  analysis  of  rental  market 
conditions  is  based  on  the  most  recently 
available  data,  and  must  include  any 
data  that  have  changed  since  the  initial 
conversion  assessment.  A  PHA  may 
submit  the  initial  cost  analysis  and 
comparison  of  the  market  value  of  the 
public  housing  before  and  after 
rehabilitation  and/or  conversion  if  there 
is  no  reason  to  believe  that  such 
information  has  changed  significantly. 

§  972.224    Necessary  conditions  for  HUO 
approval  of  conversion. 

(a)  Conditions.  In  order  to  convert  a 
public  housing  development,  the  PHA 
must  conduct  a  conversion  assessment 
that  demonstrates  that  the  conversion  of 
the  development: 

(1)  Will  not  be  more  expensive  than 
continuing  to  operate  the  development 
(or  portion  of  it)  as  public  housing; 

(2)  Will  principally  benefit  the 
residents  of  the  public  housing 
development  (or  portion  thereof)  to  be 
converted,  the  PHA,  and  the 
community;  and 

(3)  Will  not  adversely  affect  the 
availability  of  affordable  housing  in  the 
community. 

(b)  Evidence.  (1)  Relative  expense. 
The  relative  expense  of  continuing 
operation  as  public  housing  or 
conversion  to  tenant-based  assistance 
may  be  demonstrated  by  the  cost 
analysis  and  market  value  analysis. 

(2)  Benefit  to  residents,  PHA,  and  the 
community,  (i)  The  benefit  to  residents, 
the  PHA,  and  the  community  may  be 
demonstrated  in  the  rental  market 
analysis,  the  analysis  of  the  impact  on 
the  neighborhood,  the  market  value 
analysis,  and  the  proposed  future  use  of 
the  development.  In  determining 
whether  a  conversion  will  principally 
benefit  residents,  the  PHA,  and  the 
commimity,  HUD  will  consider  whether 
the  conversion  will  conflict  with  any 
litigation  settlement  agreements, 
voluntary  compliance  agreements,  or 
other  remedial  agreements  signed  by  the 
PHA  widi  HUD. 

(ii)  In  making  the  determination  of 
whether  a  conversion  would  principally 
benefit  residents,  the  PHA,  and  the 
community,  the  PHA  must  consider 
such  factors  as  the  availability  of 
landlords  providing  tenant-based 
assistance,  as  well  as  access  to  schools, 
jobs,  and  transportation. 

(iii)  To  determine  the  benefit  to 
residents,  the  PHA  must  hold  at  least 
one  public  meeting  with  residents  of  the 
affected  site  (including  the  duly  elected 
Resident  Council,  if  any,  that  covers  the 


development  in  question).  At  the 
meeting,  the  PHA  must: 

(A)  Explain  the  requirements  of 
section  22  of  the  United  States  Housing 
Act  of  1937  and  these  regulations, 
especially  as  they  apply  to  residents  of 
affected  developments; 

(B)  Provide  draft  copies  of  the 
conversion  assessment  to  the  residents; 
and 

(C)  Provide  the  residents  with  a 
reasenable  period  of  time  to  submit 
qomments  on  the  draft  conversion 
assessment. 

(iv)  The  conversion  assessment 
submitted  to  HUD  must  contain  a 
summary  of  the  resident  comments,  and 
the  PHA  responses  to  any  significant 
issues  raised  by  the  commenters. 

(3)  Impact  on  affordable  housing.  The 
impact  on  affordable  housing  may  be 
demonstrated  in  the  rental  market 
analysis  and  the  analysis  of  the  impact 
of  conversion  on  the  neighborhood. 

Conversion  Plans 

§  972.227    Public  and  resident  consultation 
process  for  developing  a  conversion  plan. 

(a)  A  conversion  plan  must  be 
developed  in  consiUtation  with 
appropriate  public  officials  and  with 
significant  participation  by  residents  of 
the  development. 

(b)  The  requirement  for  consultation 
with  public  officials  may  be  satisfied  by 
obtaining  a  certification  from  the 
appropriate  state  or  local  officials  that 
the  conversion  plan  is  consistent  with 
that  jurisdiction's  Consolidated  Plan.  - 
This  may  be  the  same  certification  as  is 
required  for  the  PHA  Annual  Plan  that 
includes  the  conversion  plan,  so  long  as 
the  certification  specifically  addresses 
the  conversion  plan. 

(c)  To  satisfy  the  requirement  for 
significant  participation  by  residents  of 
the  development,  in  addition  to  the 
public  participation  requirements  for 
the  PHA  Annual  Plan,  a  PHA  must: 

(1)  Hold  at  least  one  meeting  with  the 
residents  of  the  affected  sites  (including 
the  duly  elected  Resident  Council,  if 
any,  that  covers  the  development  in 
question)  at  which  the  PHA  must: 

(i)  Explain  the  requirements  of  section 
22  of  the  United  States  Housing  Act  of 
1937  and  these  regulations,  especially  as 
they  apply  to  residents  of  affected 
developments;  and 

(ii)  Provide  draft  copies  of  the 
conversion  plan  to  them. 

(2)  Provide  a  reasonable  comment 
period  for  residents;  and 

(3)  Summarize  the  resident  comments 
(as  well  as  the  PHA  responses  to  the 
significant  issues  raised  by  the 
commenters)  for  HUD,  and  consider 
these  comments  in  developing  the  final 
conversion  plan. 
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§972.230    Conversion  plan  components. 

A  conversion  plan  must: 

(a)  Describe  the  conversion  and  future 
use  or  disposition  of  the  public  housing 
development.  If  the  future  use  of  the 
development  is  demolition  or 
disposition,  the  PHA  is  not  required  to 
submit  a  demolition  or  disposition 
application,  so  long  as  the  PHA  submits, 
and  HUD  approves,  a  conversion  plan 
that  includes  a  description  of  the  future 
uses  of  the  development.  « 

(b)  Include  an  impact  analysis  of  the 
conversion  on  the  affected  community. 
This  may  include  the  description  that  is 
required  as  part  of  the  conversion 
assessment. 

(c)  Include  a  description  of  how  the 
conversion  plan  is  consistent  with  the 
findings  of  ihe  conversion  assessment 
imdertaken  in  accordance  with 
§972.218. 

(d)  Include  a  sununary  of  the  resident 
comments  received  when  developing 
the  conversion  plan,  and  the  PHA 
responses  to  the  significant  issues  raised 
by  the  commenters  (including  a 
description  of  any  actions  taken  by  the 
PHA  as  a  result  of  the  comments). 

(e)  Confirm  that  any  proceeds 
received  from  the  conversion  are  subject 
to  the  limitations  under  section  18(a)(5] 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437p(a)(5))  applicable 
to  proceeds  resulting  from  demolition  or 
disposition. 

(i)  Summarize  why  the  conversion 
assessment  for  the  public  housing 
project  supports  the  three  conditions 
necessary  for  conversion  described  in 
§972J224. 

(g)  Include  a  relocation  plan  that 
incorporates  all  of  the  information 
identified  in -paragraphs  (g)(l]  through 
(g)(4)  of  this  section.  In  addition,  if  the 
required  conversion  is  subject  to  the 
URA,  the  relocation  plan  must  also 
contain  the  information  identified  in 
paragraph  (g)(5)  of  this  section.  The 
relocation  plan  must  incorporate  the 
following: 

(1)  The  number  of  households  to  be 
relocated,  by  bedroom  size,  by  the 
number  of  accessible  units. 

(2)  The  relocation  resources  that  will 
be  necessary,  including  a  request  for  any 
necessary  Section  8  funding  and  a 
description  of  actual  or  potential  public 
or  other  assisted  housing  vacancies  that 
can  be  used  as  relocation  housing  and 
budget  for  carrying  out  relocation 
activities. 

(3)  A  schedule  for  relocation  and 
removal  of  units  from  the  public 
housing  inventory  (including  the 
schedule  for  providing  actual  and 
reasonable  relocation  expenses,  as 
determined  by  the  PHA,  for  families 
displaced  by  the  conversion). 


(4)  Provic  B  for  issuance  of  a  written 
notice  to  families  residing  in  the 
developmei  t  in  accordance  with  the 
following  re  quirements: 

(i)  Timing  of  notice.  If  the  voluntary 
conversionls  not  subject  to  the  URA, 
the  notice  skall  be  provided  to  families 
at  least  90  days  before  displacement.  If 
the  voluntary  conversion  is  subject  to 
the  URA  thai  written  notice  shall  be 
provided  to  [families  no  later  than  the 
date  the  coifversion  plan  is  submitted  to 
HUD.  For  ptirposes  of  a  voluntary 
conversion  i  lubject  to  the  URA,  this 
written  noti  :e  shall  constitute  the 
General  Infc  rmation  Notice  (GIN) 
required  by  the  URA. 

(ii)  Contei  its  of  notice.  The  written 
notice  shall  include  all  of  the  following: 

(A)  The  development  will  no  longer 
be  used  as  public  housing  and  that  the 
family  may  )e  displaced  as  a  result  of 
the  convers  on; 

(B)  The  fa  naily  will  be  offered 
comparable  housing,  which  may 
include  teni  int-based  or  project-based 
assistance,  i  ir  occupancy  in  a  unit 
operated  or  assisted  by  the  PHA  (if 
tenant-based  assistance  is  used,  the 
comparablejhousing  requirement  is 
fulfilled  only  upon  relocation  of  the 
family  into  liuch  housing); 

(C)  Any  n  ecessary  counseling  with 
respect  to  tl  e  relocation  will  be 
provided,  ii  eluding  any  appropriate 
mobility  coimseling  (the  PHA  may 
finance  thetnobility  counseling  using 
Operating  rauid.  Capital  Fund,  or 
Section  8  administrative  fee  funding); 

(D)  The  family  will  be  relocated  to 
other  decen  i,  safe,  sanitary,  and 
affordable  h  ousing  that  is,  to  the 
maximum  e  xtent  possible,  housing  of 
their  choice ; 

(E)  If  the  I  levelopment  is  used  as 
housing  aft(  r  conversion,  the  PHA  must 
ensvue  that  each  resident  may  choose  to 
remain  in  tl  le  housing,  using  tenant- 
based  assist  ince  towards  rent; 

(F)  When  Section  8  voucher 
assistance  ii  i  being  used  for  relocation, 
the  family  \  all  be  provided  with  the 
vouchers  at  least  90  days  before 
displaceme  it; 

(5)  Addit  anal  information  required 
for  conversi  ons  subject  to  the  URA.  If 
the  volunta  y  conversion  is  subject  to 
the  URA,  th  e  written  notice  described  in 
paragraph  ( >)(4)  must  also  provide  that: 

(i)  The  fa  nily  will  not  be  required  to 
move  with(  ut  at  least  90-days  advance 
written  not  ce  of  the  earliest  date  by 
which  the  f  miily  may  be  required  to 
move,  and  1  hat  the  family  will  not  be 
required  to  move  permanently  until  the 
family  is  of  ered  comparable  housing  as 


provided  ir 
this  section 


paragraph  (g)(4)(ii)(B)  of 


,  (ii)  Any  person  who  is  an  alien  not 
lawfully  present  in  the  United  States  is 
ineligible  for  relocation  payments  or 
assistance  under  the  URA,  imless  such 
ineligibility  would  result  in  exceptional 
and  extremely  imusual  hardship  to  a 
qualifying  spouse,  parent,  or  child,  as 
provided  in  the  UPLA  regulations  at  49 
CFR  24.208. 

(iii)  The  family  has  a  right  to  appeal 
the  PHA's  determination  as  to  the 
family's  application  for  relocation 
assistance  for  which  the  feunily  may  be 
eligible  imder  this  subpart  and  URA. 

(iv)  Families  residing  in  the 
development  will  be  f)rovided  with  the 
URA  Notice  of  Relocation  Eligibility  or 
Notice  of  Non-displacement  (as 
applicable)  as  of  the  date  HUD  approves 
the  conversion  plan  (for  purposes  of  this 
subpart,  the  date  of  HUD's  approval  of 
the  conversion  plan  shall  be  the  "date 
of  initiation  of  negotiations"  as  that 
term  is  used  in  URA  and  the 
implementing  regulations  at  49  CFR  part 
24). 

(v)  Any  family  that  moves  into  the 
development  after  submission  of  the 
conversion  plan  to  HUD  will  also  be 
eligible  for  relocation  assistance,  unless 
the  PHA  issues  a  written  move-in  notice 
to  the  family  prior  to  leasing  and 
occupancy  of  the  unit  advising  the 
family  of  the  development's  possible 
conversion,  the  impact  of  the 
conversion  on  the  family,  and  that  the 
family  will  not  be  eligible  for  relocation 
assistance. 

§  972.233    Timing  of  submission  of 
conversion  plans  to  HUD. 

A  PHA  that  wishes  to  convert  a  public 
housing  project  to  tenant-ba'^  .d 
assistance  must  submit  a  conversion 
plan  to  HUD.  A  PHA  must  prepare  a 
conversion  plan,  in  accordance  with 
§  972.230,  and  submit  it  to  HUD,  as  part 
of  the  next  PHA  Annual  Plan  within  one 
year  after  submitting  the  full  conversion 
assessment,  or  aS:  a  significant 
amendment  to  that  Annual  Plan.  The 
PHA  may  also  submit  the  conversion 
plan  in  the  same  Annual  Plan  as  the 
conversion  assessment. 

§972.236    I4UD  process  for  approving  a 
conversion  plan. 

Although  a  PHA  will  submit  its 
conversion  plan  to  HUD  as  part  of  the 
PHA  Annual  Plan,  the  conversion  plan 
will  be  treated  separately  for  piuposes 
of  HUD  approval.  A  PHA  needs  a 
separate  written  approval  ft'om  HUD  in 
order  to  proceed  with  conversion.  HUD 
anticipates  that  its  review  of  a 
conversion  plan  will  ordinarily  occur 
within  90  days  following  submission  of 
a  complete  plan  by  the  PHA.  A  longer 
prdcess  may  be  required  where  HUD's 
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initial  review  of  the  plan  raises 
questions  that  require  further  discussion 
with  the  PHA.  In  any  event,  HUD  will 
provide  all  PHAs  with  a  preliminary 
response  within  90  days  following 
submission  of  a  conversion  plan.  A  lack 
of  a  HUD  response  within  this  time 
frame  will  constitute  automatic  HUD 
approval  of  the  conversion  plan. 

§  972.239    HUD  actions  with  respect  to  a 
conversion  plan. 

(a)  When  a  PHA  submits  a  conversion 
plan  to  HUD,  HUD  will  review  it  to 
determine  whether: 


(1)  The  conversion  plan  is  complete 
and  includes  all  of  the  information 
required  imder  §  972.230;  and 

(2)  The  conversion  plan  is  consistent 
with  the  conversion  assessment  the 
PHA  submitted. 

(b)  HUD  will  disapprove  a  conversion 
plan  only  if  HUD  determines  that: 

(1)  The  conversion  plan  is  plainly 
inconsistent  with  the  conversion 
assessment; 

(2)  There  is  reliable  information  and 
data  available  to  the  Secretary  that 


contradicts  the  conversion  assessment; 
or 

(3)  The  conversion  plan  is  incomplete 
or  otherwise  fails  to  meet  the 
requirements  imder  §972.230. 

Dated:  August  11,2003. 

Michael  M.  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  03-23027  Filed  9-16-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  972 
[Docket  No.  FR-471&-f*-01] 
RIN2577-AC33 

Conversion  of  Developments  From 
Public  Housing  Stock-  Methodology 
for  Comparing  Costs  of  Public 
Housing  and  Tenant-Based  Assistance 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
estal)lish  the  cost  methodology  that 
Public  Housing  Agencies  (PHAs)  must 
use  under  HUD's  programs  for  the 
required  and  voluntary  conversion  of 
public  housing  developments  to  tenant- 
based  assistance.  Both  programs  require 
that  PHAs,  before  undertaldng  any 
conversion  activity,  compare  the  cost  of 
providing  tenant-based  assistance  with 
the  cost  of  continuing  to  operate  the 
developm  nt  as  public  housing.  The 
cost  methodology  was  originally 
contained  in  HUD's  July  23,  1999, 
proposed  rule  on  voluntary  conversions 
(although  the  methodology  also  applies 
to  required  conversions).  HUD  has 
decided  to  significantly  revise  the 
proposed  methodology,  based  both  on 
public  conmients  received  on  the' 
proposed  rule  and  upon  further 
consideration  of  the  co  '  factors  that 
should  be  assessed  by     iAs  in  making 
conversion  determinations. 
Accordingly,  HUD  is  issuing  this  new 
proposed  rule,  which  will  provide  the 
public  with  an  additional  opportunity  to 
comment  on  the  methodology  that  will 
be  used  for  the  required  cost 
comparisons. 

DATES:  Comments  Due  Date:  November 
17,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
aiid  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bessy  Kong,  Acting  Deputy  Assistant 
Secretary  for  Policy,  Program,  and 


Legislative  initiatives.  Department  of 
Housing  an  i  Urban  Development,  Office 
of  Public  ai  id  Indian  Housing,  451 
Seventh  St  eet,  SW.,  Room  4116, 
Washington,  DC  20410-5000:  telephone 
(202)  708-(  713  (this  is  not  a  toll-free 
telephone  i  umber).  Persons  with 
hearing  or  speech  impairments  may 
access  this  tiumber  via  TTY  by  calling 
the  toll-fre<  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
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HUD's  final  rules  on  required  and 
voluntary  conversions  are  published 
elsewhere  in  today's  Federal  Register. 
The  regulations  for  the  conversion 
programs  will  be  located  in  a  new  24 
CFR  part  972  (entitled  "Conversion  of 
Public  Housing  to  Tenant-Based 
Assistance").  The  regulations  for 
required  conversions  will  be  located  in 
subpart  A  of  new  part  972.  The 
voluntary  conversion  regulations  will  be 
codified  in  subpart  B  of  part  972. 
Interested  readers  should  consult  those 
final  rules  for  additional  information 
regarding  required  and  voluntary 
conversion  of  public  housing  stock  to 
tenant-based  assistance. 

n.  This  Proposed  Rule— Cost 
Methodolo^  for  Conversions 

This  proposed  rule  would  establish 
the  cost  methodology  that  PHAs  must 
use  for  the  required  and  voluntary 
conversion  of  public  housing 
developments  to  tenant-based 
assistance.  Both  conversion  programs 
require  that  PHAs,  before  undertaking 
any  conversion  activity,  compare  the 
cost  of  providing  tenant-based 
assistance  with  the  cost  of  continuing  to 
operate  the  development  as  public 
housing.  The  methodology  would  be 
codified  as  an  appendix  to  new  24  CFR 
part  972. 

The  cost  methodology  was  originally 
contained  in  HUD's  July  23, 1999, 
proposed  rule  on  voluntary  conversions 
(although  the  methodology  also  applies 
to  required  conversions).  However,  HUD 
has  decided  to  significantly  revise  the 
proposed  methodology,  based  both  on 
public  comments  received  on  the 
proposed  rule  and  upon  further 
consideration  of  the  cost  factors  that 
should  be  assessed  by  PHAs  in  making 
conversion  determinations. 
Accordingly,  HUD  is  issuing  this  new 
proposed  rule,  which  will  provide  the 
public  with  an  additional  opportunity  to 
comment  on  the  methodology  that  will 
be  used  for  the  required  cost 
comparisons.  HUD  plans  to  publish  this 
rule  as  final  prior  to  the  effective  date 
for  the  required  and  voluntary 
conversion  rules,  published  in  final 
elsewhere  in  this  Federal  Register. 

m.  Significant  Changes  to  Proposed 
Cost  Methodology 

The  most  significant  differences 
between  the  cost  methodology- 
contained  in  the  July  23,  1999,  proposed 
rule  on  voluntary  conversions  and  this 
proposed  rule  are  as  follows: 

1.  Use  ofOMB  Circular  A-94.  This 
proposed  rule  provides  for  use  of  OMB 
Circular  A-94  (Guidelines  and  Discount 
Ra  es  for  Benefit-Cost  Analysis  of 
Federal  Programs)  in  performing  the 


Federal  Register /Vol.  68.  No.  180 /Wednesday,  September  17,  2003  /  Proposed  Rules  54625 


discounting  required  for  the  cost 
comparisons.  The  OMB  circular 
provides  guidance  on  the  discount  rates 
to  be  used  in  evaluating  federal 
programs  whose  benefits  and  costs  are 
distributed  over  time.  HUD  believes  that 
adoption  of  the  policies  and  procedures 
outlined  in  OMB  Circular  A-94  will 
result  in  more  etccurate  comparisons  of 
the  cost  of  tenant-based  assistance  with 
the  costs  of  continuing  to  operate 
developments  as  public  housing. 
Application  of  these  procedures  will 
also  ensure  that  the  approach  used  for 
the  cost  comparison  is  consistent  with 
the  way  other  federal  programs  and 
policies  are  evaluated.  A  copy  of  OMB 
Circular  A-94  may  be  downloaded  from 
the  following  Internet  Web  site:  http:// 
www.  whitebouse.gov/omb/circular/ 
a094/a094.btml. 

2.  Discounting  of  public  housing 
operating  subsidy  and  Section  8 
voucher  costs.  Consistent  with  OMB 
Circular  A-94,  the  proposed  cost 
methodology  compares  the  net  present 
value  of  the  stream  of  costs  associated 
with  continued  use  as  public  housing 
with  the  net  present  value  of  the  streeun 
of  costs  associated  with  vouchers.  The 
period  over  which  costs,  both  initial  and 
ongoing,  are  recognized  is  generally  20 
years,  but  may  be  a  longer  period  (30 
years  for  new  construction)  or  a  shorter 
period  (15  years)  under  voluntary 
conversion.  Costs  are  discounted  using 
the  real  discount  rate  provided  on  the 
OMB  Web  site  at  http:// 

ivww.  whitehouse.gov/OMB/Budget. 

The  methodology  contained  in  this 
proposed  rule  replaces  the  approach 
used  in  the  July  23,  1999,  proposed  rule 
on  voluntary  and  required  conversions 
in  which  public  housing  and  voucher 
costs  were  converted  to  a  single-period 
cost  (per  unit  per  month  average)  by 
amortizing  initial  and  ongoing 
modernization  costs. 

3.  Use  of  revitalization  plan  in 
conduct  of  cost  test.  This  proposed  rule 
revises  the  proposed  cost  methodology 
to  clarify  that,  particularly  for  voluntau-y 
conversion,  the  required  cost 
cpmparison  will  not  always  be  based  on 
a  revitalization  plcui. 

4.  Calculation  of  accrual.  The 
proposed  cost  methodology  has  been 
revised  to  provide  that  accrual  will  be 
calculated  using  the  portion  of  the  latest 
published  HUD  unit  Total  Development 
Cost  (TDC)  limits  for  the  aiea  that  HUD 
attributes  to  the  costs  of  housing 
construction.  In  addition,  the 
amortization  period  has  been  changed 
so  that  the  amounts  used  for  accrual  are 
consistent  with  the  amounts  estimated 
in  the  HUD-sponsored  comprehensive 
study  of  public  housing  capital  needs 
released  in  2000. 


5.  Additional  costs  of  providing 
tenant-based  assistance.  HUD  has 
clarified  the  proposed  cost  methodology 
to  provide  that  a  PHA  must  consider  the 
following  expenses  as  part  of  the  cost  of 
providing  Section  8  tenant-based 
assistance: 

•  The  cost  of  addressing 
environmental  concerns  related  to 
demolition;  and 

•  An  amount  equal  to  $1,000  (or  a 
higher  amount  allowed  by  HUD)  for 
relocation  assistance  costs  (including 
counseling). 

6.  Use  of  payment  standard  in 
calculating  cost  of  providing  tenant- 
based  assistance.  HUD  has  revised  the 
proposed  cost  methodology  to  provide 
that,  for  purposes  of  the  required  cost 
comparison,  the  PHA  should  use  the 
higher  of  the  average  cost  for  voucher 
units  occupied  by  recent  movers,  or  the 
applicable  Section  8  payment  stemdard 
for  the  jurisdiction  or  designated  part  of 
the  Fair  Market  Rent  (FMR)  area.  The 
term  cost  as  used  here  means  the  gross 
rent  of  the  units  (contract  rent  plus  any 
utility  allowance).  PHAs  have  discretion 
in  defining  a  reasonable  time  period  for 
measuring  recent  mover  costs. 

rv.  Discussion  of  Public  Comments  on 
Proposed  Cost  Methodology 

As  noted  above  in  this  preamble,  the 
cost  methodology  was  originally 
contained  in  HUD's  July  23,  1999, 
proposed  rule  on  voluntary  conversions. 
The  comment  period  on  the  proposed 
rule  closed  on  September  21,  1999.  By 
close  of  business  on  this  date,  HUD  had 
received  six  public  comments. 
Comments  were  submitted  by  a  private 
citizen,  one  PHA,  two  of  the  three  main 
organizations  representing  PHAs,  and 
two  legal  aid  organizations.  Several  of 
the  commenters  raised  issues 
concerning  the  proposed  cost 
methodology.  This  section  of  the 
preamble  presents  a  summary-  of  the 
significant  issues  raised  by  the  public 
commenters  on  the  proposed 
methodology,  and  HUD's  responses  to 
these  comments. 

Comment:  The  proposed  cost 
methodology  incorrectly  applies  cost 
methodologies  developed  to  deal  with 
distressed  housing  to  non-distressed 
housing.  Two  commenters 
recommended  that  the  cost  test  not  be 
based  on  the  preparation  of  a 
revitalization  plan.  One  of  the 
commenters  wrote  that  PHAs  wishing  to 
convert  may  not  always  have  a 
completed  revitalization  plan  to  serve  as 
the  basis  for  the  required  cost  analysis. 
The  other  commenter  wrote  that  the 
proposed  cost  methodology  incorrectly 
assumes  that  the  projects  to  be 
converted  are  distressed  projects  that 


need  to  be  revitalized.  This  commenter 
vkTote  that  "any  project,  including  viable 
projects  and  projects  in  good  condition, 
are  subject  to  volimtary  converjsion." 
The  commenter  worried  that  requiring 
the  inclusion  of  revitalization  expenses 
in  the  cost  methodology  would  drive  up 
the  cost  of  operating  public  housing 
and,  thus,  increase  the  likelihood  that  a 
development  will  fail  the  cost  test. 

HUD  response.  HUD  has  revised  the 
language  of  the  July  23,  1999,  proposed 
rule  to  be  more  sensitive  to  the  concerns 
expressed  by  the  commenters,  and  to 
the  reality  that  the  renovations  needed 
so  that  public  housing  will  be  usable 
over  its  remaining  useful  life,  as 
contemplated  by  section  22  of  the  1937 
Act,  will  sometimes  be  less  extensive 
than  a  revitalization  plan. 

Comment:  Additional  costs  of 
providing  tenant-based  assistance. 
Section  III  of  the  proposed  methodology 
describes  the  procedures  for 
determining  the  cost  of  providing 
Section  8  tenant-based  assistance.  One 
commenter  suggested  that  this  section 
be  revised  to  include  the  following 
expenses: 

1.  Any  costs  related  to  dealing  with     , 
the  environmental  aspects  of 
demolition; 

2.  The  costs  of  the  various  studies 
required  to  establish  grounds  for 
conversion;  and 

3.  The  costs  of  a  strong  mobility 
project.  According  to  the  commenter 
this  is  necessary  to  affirmatively  further 
fair  housing. 

HUD  Response.  HUD  agrees  that  the. 
cost  of  providing  tenant-based 
assistance  must  include  expenses 
incurred  to.  address  environmental 
concerns  related  to  demolition,  and  has 
clarified  the  cost  methodology' 
accordingly.  HUD  has  also  revised  the 
cost  methodology  to  require  the 
inclusionof  $1,000  (or  a  higher  amount 
allowed  by  HUD)  for  relocation 
assistance,  including  counseling. 

HUD  does  not  agree  that  the  costs  of 
the  required  studies  should  be  included 
in  the  cost  of  providing  tenant-based 
assistance.  These  studies  are  conducted 
to  determine  whether  conversion  is 
permissible.  Accordingly,  the  costs  of 
the  studies  are  incurred  before  the 
commencement  of  the  conversion 
process  and  cannot  appropriately  be 
considered  as  expenses  related  to  the 
provision  of  tenant-based  assistance. 

Comment:  Section  8  cost  calculation 
should^require  PHAs  to  consider 
alternatives  to  the  FMR.  One  commenter 
wrote  that  Section  III  of  the  proposed 
cost  methodology  incorrectly  requires 
PHAs  to  focus  on  FMRs  in  determining 
the  cost  of  providing  tenant-based 
assistance.  The  commenter  wrote  that 
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the  "FMRs  may  not  be  fair."  The 
commenter  suggested  that  PHAs  be 
required  to  consider  "submarket  rents," 
exception  rents,  waivers  of  the  FMRs, 
and  payment  standards  above  the  FMRs, 
which  would  increase  the  cost  of 
providing  Section  8  tenant-based 
d:>sistance. 

HUD  Response.  In  response  to  this 
comment,  HUD  has  revised  the  cost 
methodology  to  provide  that,  for 
purposes  of  the  required  cost 
comparison,  the  PHA  should  use  the 
higher  of  the  average  cost  (gross  rent)  for 
voucher  units  occupied  by  recent 
movers,  or  the  applicable  Section  8 
pajrment  standard  for  the  jiuisdiction  or 
designated  part  of  the  FMR  area. 

Comments  regarding  PHA  capital 
costs  as  part  of  the  cost-comparison 
between  public  housing  and  vouchers. 
One  commenter  wrote  that  a  revised 
method  of  calculating  accrual  costs 
would  be  appropriate.  Specifically,  the 
commenter  wrote  that  it  would  be  more 
appropriate  and  customary  to  calculate 
accrual  based  on  the  hard  costs  of 
construction,  or  revitalization,  rather 
than  the  total  project  cost. 

HUD  Response.  HUD  has  amended 
the  proposed  methodology  to  address 
the  concerns  raised  by  the  commenter. 
Specifically,  the  cost  methodology  has 
been  revised  to  provide  that  accrual  will 
be  calculated  using  the  portion  of  the 
latest  published  HUD  unit  TDC  limits 
for  the  area  that  HUD  attributes  to  the 
costs  of  housing  construction.  In 
addition,  the  amortization  period  has 
been  changed  so  that  the  amounts  used 
for  accrual  are  consistent  with  the 
amounts  estimated  in  the  HUD- 
sponsored  comprehensive  study  of 
public  housing  capital  needs  released  in 
2000. 

Comment:  Comments  regarding 
internet  cost  calculator.  The  preamble  to 
the  July  23, 1999,  proposed  rules  stated 
that  HUD  is  considering  establishing  a 
web-based  cost  comparison  calculator 
on.HUD's  internet  homepage  to  assist 
PHAs  in  conducting  the  cost 
comparisons  required  by  the  proposed 
rule.  (See  64  FR  40232.  third  column; 
and  64  FR  40241,  first  column.)  Three 
commenters  supported  the  idea  of  a 
web-based  cost  calculator,  writing  that  it 
would  reduce  the  workload  on  PHAs 
and  provide  consistency.  Another 
commenter,  however,  wrote  that  it  is  not 
possible  to  comment  on  the  web-based 
calculator  until  additional  details  are 
provided.  The  commenter  also 
suggested  that  the  methodology  used  by 
the  web-based  calculator  should  be 
subject  to  notice  and  comment 
rulemaking  procedures. 

HUD  Response.  HUD  agrees  that  an 
internet  cost  calculator  vtdll  reduce  PHA 


administra^ve  burden.  HUD  also  agrees 
that  such  a  calculator  will  help  to 
ensure  the  accuracy  and  consistency  of 
the  required  cost  comparisons.  To  assist 
PHAs  in  cconpleting  the  required 
calculations,  HUD  has  developed  a 
spreadsheet  calculator  that  will  be 
available  fo^  PHAs  to  download  from 
the  HUD  Homepage  [http:// 
www.hud.gpv).  The  spreadsheet 
calculator  i  >  designed  to  walk  housing 
agencies  th  ough  the  calculations  and 
comparisons  laid  out  in  this  proposed 
rule  and  alktws  PHAs  to  enter  relevant 
data  for  their  PHA  and  the  development 
being  assessed.  Results,  including  net 
present  values,  are  generated  based  on 
these  PHA  data.  Sample  pages  from  the 
spreadsheej  calculator  are  provided  as  a 
part  of  this  proposed  rule,  showing  data 
for  the  exai  iple  used  here  to  illustrate 
the  cost  coi  iparison  methodology. 

V.  Issue  Hi]  ;hlighted  For  Public 
Ckimment 

HUD  is  si  teking  comment  on  whether 
net  proceec  s  from  the  sale  or  lease  of  a 
property  sh  ould  be  included  in  the  cost 
test  calcula  ion  for  conversion  in  cases 
where  a  property  is  determined  to  have 
significant  inarket  value  for  an 
alternative  ase.  In  the  current  proposed 
rule,  vouch  sr  costs  include  annual 
voucher  an  1  administrative  costs  and 
demolition  and  relocation  costs.  HUD  is 
considerinj  whether  to  include  these 
net  proceec  s,  which  would  offset  tl  e 
cost  of  vou(  ihers. 

VI.  Finding  s  and  Certifications 

Impact  on  J  >mall  Entities 

The  Seer  stary,  in  accordance  with  the 
Regulatory  ^'lexibility  Act  (5  U.S.C. 
605(b))  (th(  RFA),  has  reviewed  and 
approved  t  lis  proposed  rule,  and  in  so 
doing  certi:  ies  that  this  rule  would  not 
have  a  sign  ficant  economic  impact  on 
a  substantii  1  number  of  small  entities. 
The  reasoni  i  for  HUD's  determination 
are  as  follo'  vs. 

(1)  A  Sul  stantial  Number  of  Small 
Entities  Wi  1  Not  be  Affected.  The 
entities  tha  would  be  subject  to  this 
rule  are  pu  >lic  housing  agencies  that 
administer  public  housing.  Under  the 
definition  <  f  "small  governmental 
jurisdictioi  "  in  section  601(5)  of  the 
RFA,  the  pi  ovisions  of  the  RFA  are 
applicable  jnly  to  those  public  housing 
agencies  th  it  are  part  of  a  political 
jiu-isdictior  with  a  population  of  under 
50,000  pen  ons.  The  number  of  entities 
potentially  affected  by  this  rule  is 
therefore  m  )t  substantial.  Further.  HUD 
anticipates  that  no  more  than  10  percent 
of  all  PHAs  will  be  subject  to  the 
requiremer  ts  of  required  conversion. 
Most  PHA^  with  developments  large 


enough  to  be  subject  to  required 
conversion  are  located  in  larger  political 
jurisdictions.  This  is  a  result  of  the 
statutory  direction  to  identify  units 
subject  to  the  requirements  based  on  the 
criteria  established  by  the  National 
Commission  on  Severely  Distressed 
Public  Housing,  which  focused  on  larger 
troubled  agencies.  For  all  other  PHAs, 
conversion  would  be  undertaken  on  a 
voluntary  basis. 

(2)  No  Significant  Economic  Impact. 
The  conversion  plan  will  involve  a  one- 
time cost,  and  this  cost  can  vary  from 
development  to  development, 
depending  on  the  scope  of  the 
assessment,  location  of  the  property, 
and  other  factors.  A  mitigating  factor 
concerning  the  cost  for  PHAs  whose 
properties  are  potentially  subject  to  the 
requirements  of  required  conversion  is 
that  they  may  request  assistance  from 
HUD  in  conducting  the  required 
analyses  in  order  to  offset  the  costs. 
HUD  has  provided  such  assistance  in 
the  past  and  intends  to  continue  to  do 
so.  if  resoiutes  are  available.  Therefore, 
the  cost  biu-den  on  small  entities  is  not 
likely  to  be  great. 

Environmental  Impact 

This  proposed  rule  involves  external 
administrative  or  fiscal  requirements  or 
procedures  that  relate  to  the 
discretionary  establishment  of  cost 
determinations  and  do  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites.  Accordingly, 
under  24  CFR  50.19(c)(6).  this  proposed 
rule  is  categorically  exclitded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  That  Finding  is 
available  for  public  inspection  between 
the  hours  of  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Coimsel, 
Room  10276,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law.  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  or  preempt 
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state  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  proposed  rule  does  not 
impose  any  federal  mandates  on  any 
state,  local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  entided 
"Regulatory  Planning  and  Review." 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  rule  is  14.850. 

List  of  Subiects  in  24  CFR  Part  972 

Grant  programs — Housing  and 
commiuiity  development,  Low  and 
moderate  income  housing.  Public 
housing. 

For  the  reasons  discussed  in  the 
preamble,  HUD  proposes  to  amend  title 
24  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  972— CONVERSION  OF  PUBLIC 
HOUSING  TO  TENANT-BASED 
ASSISTANCE 

1.  The  authority  citation  for  24  CFR 
part  972  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437t,  1437z-5.  and 

3535(d). 

2.  Add  an  appendix  to  part  972  to  . 
read  as  follows: 

Appendix  to  Part  972 — Methodology  of 
Comparing  Cost  of  Public  Housing  With 
the  Cost  of  Tenant-Based  Assistance 

I.  Public  Housing-Net  Present  Value 

The  costs  used  for  public  housing  shall  be 
those  necessary  to  produce  a  viable 


development  for  its  projected  useful  life.  The 
estimated  cost  for  the  continued  operatioaof 
the  development  as  public  housing  shall  be 
calculated  as  the  sum  of  total  operating  cost, 
modernization  cost,  and  costs  to  address 
accrual  needs.  Costs  will  be  calculated  at  the 
property  level  on  an  annual  basis  covering  a 
period  of  20  years  (or  an  alternative  period 
as  discussed  in  paragraphs  LB.  and  I.E. 
below).  All  costs  expected  to  occur  in  future 
years  will  be  discounted,  using  an  0MB- 
specified  real  discount  rate  provided  on  the 
OMB  Web  site  at  http://www.whitehouse.gov/ 
OMB/Budget,  for  each  year  after  the  initial 
year.  The  sum  of  the  discounted  values  for 
each  year  (net  present  value)  for  public 
housing  will  then  be  compared  to  the  net 
present  value  of  the  stream  of  costs 
associated  with  housing  vouchers. 

Applicable  information  on  discount  rates 
may  be  found  in  Appendix  C  of  OMB 
Circular  A-94,  "Guidelines  and  Discount 
Rates  for  Benefit  Cost  Analysis  of  Federal 
Programs"  which  is  updated  annually,  and 
may  be  found  on  OMB's  Web  site  at  http:/ 
/www.whitehouse.gov/OMB.  All  cost 
adjustments  conducted  pursuant  to  this  cost 
methodology  must  be  performed  using  the 
real  discount  rates  provided  on  the  OMB 
Web  site  at  http://www.whitehouse.gov/ 
OMB/Budget.  HUD  will  also  provide 
information  on  current  rates,  along  with 
guidance  and  instructions  for  completing  the 
cost  comparisons  on  the  HUD  Homepage 
{http://www.hud.gov).  The  Homepage  will 
also  include  a  downloadable  spreadsheet 
calculator  that  HUD  has  developed  to  assist 
PHAs  in  completing  the  assessments.  The 
spreadsheet  calculator  is  designed  to  walk 
housing  agencies  through  the  calculations 
and  comparisons  laid  out  in  this  proposed 
rule  and  allows  housing  agencies  to  enter 
relevant  data  for  their  PHA  and  the 
development  being  assessed.  Results, 
including  net  present  values,  are  generated 
based  on  these  housing  agency  data.  (Note 
that  sample  pages  from  the  spreadsheet 
calculator  are  provided  as  a  part  of  this 
proposed  rule,  showing  data  for  the  example 
used  here  to  illustrate  the  cost  comparison 
methodology. 

A.  Operating  Costs 

1.  Any  proposed  revitalization  or 
modernization  plan  must  indicate  how 
unusually  high  current  operating  expenses 
(e.g.  security,  supportive  services, 
maintenance,  tenant  and  PHA-paid  utilities] 
will  be  reduced  as  a  result  of  post- 
revitalization  changes  in  occupancy,  density 
and  building  configuration,  income  mix,  and 
management.  The  plan  must  make  a  realistic 
projection  of  overall  operating  costs  per 
occupied  unit  in  the  revitalized  or 
modernized  development,  by  relating  those 
operating  costs  to  the  expected  occupancy 
rate,  tenant  composition,  physical 
configuration,  and  management  structure  of 
the  revitalized  or  modernized  development. 
The  projected  costs  should  also  address  the 
comparable  costs  of  buildings  or 
developments  whose  siting,  configuration, 
and  tenant  mix  is  similar  to  that  of  the 
revitalized  or  modernized  public  housing 
development. 

2.  The  development's  operating  cost 
(including  all  overhead  costs  pro-rated  to  the 


development— including  a  Payment  in  Lieu 
of  Taxes  (P.I.L.O.T.)  or  some  other 
comparable  payment,  and  including  utilities 
and  utility  allowances)  shall  be  expressed  as 
total  operating  costs  per  year.  For  example, 
if  a  development  will  have  375  units 
occupied  by  households  and  will  have 
S112,500  monthly  non-utility  costs 
(including  pro-rated  overhead  costs  and  . 
appropriate  P.I.L.O.T.)  and  $37,500  monthly 
utility  costs  paid  by  the  PHA,  and  $18,750  in 
monthly  utility  allowances  that  are  deducted 
from  tenant  rental  payments  to  the  PHA 
because  tenants  paid  some  utility  bills 
directly  to  the  utility  company,  then  the 
development's  monthly  operating  cost  is 
$168,750  (or  $450  per  unit  per  month)  and 
its  annual  operating  cost  would  be 
$2,025,000  ($450  times  12  months  times  375 
units).  Operating  costs  are  assumed  to  begin 
in  the  initial  year  of  the  20-year  (or 
alternative  period)  calculation  and  will  be 
incurred  in  each  year  thereafter. 

3.  In  justifying  the  operating  cost  estimates 
as  realistic,  the  plan  should  link  the  cost 
estimates  to  its  assumptions  about  the  level 
and  rate  of  occupancy,  the  per-unit  funding 
of  modernization,  any  physical 
reconfiguration  that  will  result  from 
modernization,  any  planned  changes  in  the 
surrounding  neighborhood,  and  security 
costs.  The  plan  should  also  show  whether 
developments  or  buildings  in  viable 
condition  in  similar  neighborhoods  have 
achieved  the  income  mix  and  occupancy  rate 
projected  for  the  revitalized  or  modernized 
development.  The  plan  should  also  show 
how  the  operating  costs  of  the  similar 
developments  orhuildings  compare  to  the 
operating  costs  projected  for  the 
development. 

4.  In  addition  to  presenting  evidence  that 
the  operating  costs  of  the  revitalized  or 
modernized  development  are  plausible, 
when  the  projected  initial  year  per-unit 
operating  cost  of  the  renovated  development 
is  lower  than  the  current  per  unit  cost  by 
more  than  10  percent,  then  the  plan  should 
detail  how  the  revitalized  development  will 
achieve  this  reduction  in  costs.  To  determine 
the  extent  to  which  projected  operating  costs 
are  lower  than  current  operating  costs,  the 
current  per-unit  operating  costs  of  the 
development  will  be  estimated  as  follows: 

a.  If  the  development  has  reliable  operating 
costs  and  if  the  overall  vacancy  rate  is  less 
than  20  percent,  then  the  development-based 
method  will  be  used  to  determine  projected 
costs.  The  current  costs  will  be  divided  by 
the  sum  of  all  occupied  units  and  vacant 
units  fully  funded  under  the  Performance 
Funding  System  (PFS)  plus  50  percent  of  all 
units  not  fiilly  funded  under  PFS.  For 
instance,  if  the  total  monthly  operating  costs 
of  the  current  development  are  $2,250,000 
and  it  has  325  occupied  units  and  50  vacant 
units  not  fully  funded  under  PFS  (or  a  13 
percent  overall  vacancy  rate),  then  the 
$2,250,000  is  divided  by  350—325  plus  50 
percent  of  50 — to  give  a  per  unit  figure  of 
$536  per  unit  month.  By  this  example,  the 
current  costs  of  $536  per  occupied  unit  are 
at  least  10  percent  higher  (19  percent  in  this 
example)  than  the  projected  costs  per 
occupied  unit  of  $450  for  the  revitalized 
development,  and  the  reduction  in  costs 
would  have  to  be  detailed. 
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b.  If  the  development  currently  lacks 
reliable  cost  data  or  has  a  vacancy  rate  of  20 
percent  or  higher,  then  the  PHA-wide 
method  will  be  used  to  determine  projected 
costs.  First,  the  current  per  unit  cost  of  the 
sntire  PHA  will  be  computed,  with  total  costs 
divided  by  the  sum  of  all  occupied  units  and 
vacant  units  fully  funded  under  PFS  plus  50 
percent  of  all  vacant  units  not  fully  funded 
under  PFS.  For  example,  if  the  PHA's 
operating  cost  is  $18  million,  and  the  PHA 
has  4.000  units,  of  which  3,800  are  occupied 
and  200  are  vacant  and  not  fully  funded 
under  PFS.. then  the  PHA's  vacancy  adjusted 
operating  cost  is  $385  per  unit  per  months— 
$18,000,000  divided  by  the  3,900  (the  sum  of 
3,800  occupied  units  and  50  percent  of  200 
vacant  units)  divided  by  12  months.  Second, 
this  amount  will  be  multiplied  by  the  ratio 
of  the  bedroom  adjustment  factor  of  the 
development  to  the  bedroom  adjustment 
factor  of  the  PHA.  The  bedroom  adjustment 
factor,  which  is  based  on  national  rent 
averages  fur  units  grouped  by  the  number  of 
bedrooms'and  which  has  been  used  by  HUD 
to  adjust  for  costs  of  units  when  the  number 
of  bedrooms  vary,  assigns  to  each  unit  the 
following  factors:  .70  for  0-bedroom  units.  .85 
for  1-bedroom  units,  1.0  for  2-bedroom  units, 
1.25  for  3-bedroom  units,  1.40  for  4-bedroom 
units,  1.61  for  5-bedroom  units,  and  1.82  for 
6  or  more  bedroom  units.  The  bedroom 
adjustment  factor  is  the  unit-weighted 
average  of  the  distribution.  For  instance,  if 
the  development  with  375  occupied  units 
had  in  occupancy  200  two-bedroom  units, 
150  three-bedroom  units,  and  25  four- 
bedroom  units,  then  its  bedroom  adjustment 
factor  would  be  1.127—200  times  1.0.  plus 
ISO  times  1.25,  plus  25  times  1.4  with  the 
sum  divided  by  375.  Where  necessary,  HUD 
Beld  offices  will  arrange  for  assistance  in  the 
calculation  of  the  bedroom  adjustment 
factors  of  the  PHA  and  its  affected 
developments. 

c.  As  an  example  of  estimating 
development  operating  costs  from  PHA 
operating  costs,  suppose  that  the  PHA  had  a 
total  monthly  operating  cost  per  unit  of  $385 
and  a  bedroom  adjustment  factor  of  .928,  and 
suppose  that  the  development  had  a  bedroom 
adjustment  factor  of  1.127.  Then,  the 
development's  estimated  current  monthly 
operating  cost  per  occupied  unit  would  be 
$467— or  $385  times  1.214  (the  ratio  of  1.127 
to  .928).  By  this  example,  the  development's 
current  operating  costs  of  $467  per  unit  per 
month  are  not  more  than  10  percent  higher 
(3.8  percent  in  this  example)  than  the 
projected  costs  of  $450  per  unit  per  month 
and  no  additional  justiHcation  of  the  cost 
reduction  would  be  required. 

B.  Modernization 

Except  for  some  voluntary  conversion 
situations  as  explained  in  paragraph  E. 
below,  the  cost  of  modernization  is  the  initial 
revitalization  cost  to  meet  viability  standards. 
(For  purposes  of  this  cost  methodology,  the 
term  "viability  standards"  refers  to  new 
housing  construction  or  rehabilitation  that 
meets  local  housing  codes.  In  the  absence  of 
a  local  code,  PHAs  shall  refer  to.the  Public 
Housing  Modernization  Standards  Handbook 
(Handbook  7485.2)  or  the  International 
Existing  Building  Code  (ICC)  2003  Edition.) 
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multiplying  the  year  20  costs  by  the  discount 
factor  for  year  20.  The  discount  factor  for 
year  20  is  derived  by  dividing  1  by  (1  + 
0.0285)  raised  to  the  19th  power,  i.e.,  1/(1+ 
0.0285  )  13.  The  discount  factor  for  year  19 
would  be  1/(1  +  0.0285)  '^  and  so  on.  The 
sum  of  the  discounted  costs  for  20  years  is 
the  net  present  value  to  be  compared  to  the 
net  present  \^lue  of  voucher  costs.  The 
comparison  should  be  expressed  on  a  per 
unit  per  month  basis. 

3.  To  assist  PHAs  in  completing  the  net 
present  value  comparison,  and  to  ensure 
consistency  in  the  calculations,  HUD  has 
developed  a  spreadsheet  calculator 
(described  above)  that  is  available  for 
downloading  from  the  HUD  Homepage. 
Sample  pages  from  the  spreadsheet  calculator 
are  provided  as  a  part  of  this  proposed  rule, 
showing  data  for  the  example  used  here  to 
illustrate  the  cost  comparison  methodology. 
Using  PHA  data  and  property  specific  inputs 
(to  be  entered  by  the  housing  agency),  the 
spreadsheet  will  discount  costs  as  described 
above  and  will  generate  net  present  values 
for  the  time  period  specified  by  the  PHA 
depending  on  the  scenario  being  tested. 

E.  Adjustment  for  Shorter  Remaining  Useful 
Life  (Used  Only  for  Voluntary  Conversion — 
See  Subpart  B  of  This  Part) 

Where  a  PHA  demonstrates  that  it  is 
reasonable  to  use  a  remaining  useful  life  of 
15  years  rather  than  20  or  30  years,  the  PHA 
will  calculate  the  net  present  value  of  public 
housing  costs  over  this  shorter  period  and 
compare  such  costs  to  the  net  present  value 
of  voucher  costs  over  the  same  number  of 
years.  The  use  of  a  shorter  time  period  is 
limited  to  those  developments  being  assessed 
for  voluntary  conversion.  Under  required 
conversion,  a  longer  period  (20  or  30  years, 
depending  on  the  extent  of  revitalization)  is 
applied  because  the  focus  is  on  the 
developments'  long-term  viability  and  the 
public  housing  phase-out  period  itself  may 
extend  up  to  five  years  (or  ten  years,  by 
exception). 

II.  Public  Housing — New  Budget  Authority 
(Used  Only  for  Voluntary  Conversion — See 
Subpart  B  of  This  Part) 

This  cost  analysis  shall  be  conducted  in  a 
manner  similar  to  the  net  present  value 
analysis,  except  that  costs  will  not  be 
discounted.  In  this  case,  costs  will  be  inflated 
for  each  future  year,  and  the  sum  of  the 
undiscounted  costs  will  be  compared.  This 
second  comparison  carries  out  the  language 
of  the  statute  and  reflects  the  appropriation 
of  funding  needed  to  carry  out  the  proposed 
actions. 

III.  Tenant-Based  Assistance 

A.  The  estimated  cost  of  providing  tenant- 
based  assistance  under  Section  8  for  all 
households  in  occupancy  shall  be  calculated 
as  the  unit-weighted  averaging  of  the 
monthly  costs  based  on  the  higher  of  the 
average  gross  rent  for  voucher  units  occupied 
by  recent  movers,  or  the  applicable  Section 
8  payment  standard  for  the  jurisdiction  or 
designated  part  of  the  FMR  area;  plus  the 
most  recent  administrative  fee  applicable  to 
the  units  (depending  on  housing  choice 
voucher  program  size)  as  published  by  HUD 
for  the  year  used  for  calculating  public 


Federal  Register /Vol.  68.  No.  180 /Wednesday,  September  1 7.  2003  /  Proposed  Rules  54629 


housing  operating  costs;  plus  the  cost  of 
demolishing  the  occupied  public  housing 
units  (including  the  cost  of  any  necessary 
environmental  remediation);  plus  $1,000  per 
unit  (or  a  higher  amount  allowed  by  HUD)  for 
relocation  assistance  costs,  including 
counseling.  However,  if  the  sum  of  the 
estiiijated  per  unit  cost  of  demolition, 
remediation,  and  relocation  exceeds  10 
percent  of  the  average  Total  Development 
Cost  (TDC)  for  the  units,  the  lower  of  the 
PHA  estimate  or  a  figure  based  on  10  percent 
of  TDC  must  be  used. 

B.  For  example,  if  the  development  has  200 
occupied  two-bedroom  units,  150  occupied 
three-bedroom  units,  and  25  occupied  four- 
bedroom  units,  and  if  the  cost  (gross  rent)  for 
voucher  units  occupied  by  recent  movers  is 
$550  for  two-bedroom  units,  $650  for  three- 
bedroom  units,  and  $750  for  four-bedroom 
units,  and  if  the  administrative  fee  comes  to 
$46  per  unit,  then  annual  voucher  and 
administrative  costs  are  $2.922,000 — the  unit 
weighted  average  of  the  costs  of  $603.33  (the 
sum  of  200  times  $550,  plus  150  times  $650, 
plus  25  times  $750,  divided  by  375  units) 
plus  $46  in  monthly  per  unit  administrative 
fee,  times  375  units  times  12  months.  To  this 
the  PHA  adds  the  costs  of  demolition, 
remediation,  and  $1,000  per  unit  for 
relocation,  including  counseling  (unless  a 
higher  amount  is  approved  by  HUD).  For 
example,  assume  that  the  cost  of  demolishing 
375  occupied  units  is  $1,875,000  ($5,000  per 
unit),  remediation  is  $375,000  ($1,000  per 
unit),  and  relocation  costs  are  $375,000 
(based  on  $1,000  per  unit)  for  a  total  of 
$7,000  per  unit.  This  figure  is  then  compared 
to  10  percent  of  the  average  per  unit  TDC  for 
the  development.  For  example  if  the  TDC 
limits  are  $88,000  for  a  two-bedroom  unit, 
$123,000  for  a  three-bedroom  unit,  and 
$140,000  for  a  four-bedroom  unit,  the  average 
TDC  is  $105,470  (200  times  $88,000,  plus  150 
times  $123,000,  plus  25  times  $140,000, 
divided  by  375)  and  10  percent  of  TDC  is 
$10,547.  In  this  example,  the  estimated  cost 
of  the  items  (per  unit)  is  less  than  10  percent 
of  TDC  for  the  development,  and  the  PHA 
estimate  of  $7,000  is  used.  If  estimated 
expenses  had  exceeded  10  percent  of  TDC 
($10,547  in  this  example),  expenses  must  be 
capped  at  the  lower  amount. 

C.  Voucher  and  administrative  costs  occur 
annually.  Costs  associated  with  demolition, 
remediation,  and  relocation  are  assumed  to 
occur  in  year  1.  The  net  present  value  of  the 
stream  of  costs  is  obtained  by  applying  the 
OMB-specified  real  discount  rate  to  the  sum 
of  the  costs  in  each  year  for  the  20-year  (or 
alternative)  period.  For  example,  if  the  costs 
in  year  20  are  $2,922,000  and  the  discount 
factor  is  2.85  percent  per  year,  the  discounted 
cost  in  year  20  would  be  $1,713,163 
($2,922,000  times  the  discount  factor  in  the 
twentieth  year).  The  discount  factor  for  year 
20  is  derived  by  dividing  1  by  (1  +  0.0285) '«. 
The  discount  factor  for  year  19  would  be 
1/(1  +  0.0285)  '8  and  so  on.  (As  noted  above. 
HUD  has  developed  a  spreadsheet 
calculator — available  for  download  from  the 
HUD  Homepage — that  will  perform  these 
computations  based  on  PHA-provided 
inputs.) 


IV.  Results 

A.  In  voluntary  conversion,  this  Section  8 
cost  would  then  be  compared  to  the  cost  of 
the  public  housing  development,  both  in 
terms  of  net  present  value  and  new  budget 
authority.  In  the  example  of  this  section,  the 
public  housing  cost  (net  present  value)  of 
$609  monthly  per  occupied  unit  exceeds  the 
Section  8  cost  of  $533  monthly  per  occupied 
unit.  In  addition,  the  monthly  per  unit  cost 
of  public  housing  based  on  New  Budget 
Authority  ($840)  exceeds  the  cost  of  vouchers 
based  on  New  Budget  Authority  ($799). 
Therefore,  the  PHA  would  have  the  option  of 
preparing  a  conversion  plan  for  the 
development  under  subpart  B  of  this  part. 

B.  In  required  conversion,  the  Section  8 
cost  would  be  compared  with  the  cost  of  the 
revitalized  public  housing  development  on  a 
net  present  value  basis.  In  the  example  in 
this  section,  the  revitalized  public  housing 
cost  on  a  net  present  value  basis  of  $609  per 
unit  month  would  exceed  the  Section  8  cost 
of  $533  monthly  per  occupied  unit. 
Therefore,  the  PHA  would  be  required  to 
convert  the  development  under  the 
requirements  of  subpart  A  of  this  part. 

V.  Detailing  the  Public  Housing  and  Section- 
8  Cost  Comparison:  A  Summary  Table 

This  section  summarizes  the  Section  8  cost 
comparison  methods  using  the  example 
provided.  Sample  pages  from  HUD's 
spreadsheet  calculator  are  also  reproduced, 
showing  inputs  and  resuhs  for  the  example. 

A.  Key  Data,  Development 

The  revitalized  development  has  375 
occupied  units.  All  of  the  units  are  in  walkup 
buildings.  The  375  occupied  units  will 
consist  of  200  two-bedroom  units,  150  three- 
bedroom  units,  and  25  four-bedroom  units. 
The  total  current  operating  costs  attributable 
to  the  development  are  $112,500  per  month 
in  non-utility  costs,  $37,500  in  utility  costs  , 
paid  by  the  PHA,  and  $18,750  in  utility 
allowance  expenses  for  utilities  paid  directly  ' 
by  the  tenants  to  the  utility  company.  Also, 
the  modernization  cost  for  revitalization  is 
$21,000,000,  or  $56,000  per  occupied  unit. 
This  will  provide  standards  for  viability  but 
not  standards  for  new  construction.  The  cost 
of  demolition  (including  remediation)  and 
relocation  of  the  375  occupied  units  is 
$2,625,000,  or  $7,000  per  unit,  based  on 
recent  experience. 

B.  Key  Data,  Other 

The  housing  construction  cost  limit,  a 
component  of  the  TDC,. is  $50,000  for  two- 
bedroom  walkups,  $70,000  for  three-bedroom 
walkups,  and  $80,000  for  fotir-bedroom 
walkups.  TDC  units  for  the  same  sized  units 
in  this  area  are  $88,000,  $123,000,  and 
$140,000  respectively.  The  voucher  cost  for 
a  two-bedroom  unit  (based  on  recent  movers) 
is  $550,  the  cost  of  a  three-bedroom  unit  is 
$650,  and  the  cost  of  a  four-bedroom  unit  is 
$750.  The  applicable  monthly  administrative 
fee  amount,  in  the  most  recent  Federal 
Register  Notice,  is  $46  per  unit  per  month. 
The  real  discount  rate  is  2.85  percent. 

C.  Calculation  of  Public  Housing  Costs  (Net 
Present  Value) 

1.  Operating  Cost— $2,025,000:  This  is  the 
annual  cost  of  operating  375  units  based  on 


the  information  above.  Costs  are  assumed  to 
begin  in  year  1  of  the  period  and  occur  in 
each  subsequent  year. 

2.  Modernization  Cost  (Including  Any 
Necessary  Relocation)— $21,000,000:  This  is 
the  estimated  cost  of  modernization  for  375 
units.  Costs  are  assumed  to  occur  in  equal 
amounts  in  years  2,  3,  and  4. 

3.  Estimated  Accrual  Cost — $300,000: 
Accrual  is  estimated  as  the  per-unit  average 
housing  construction  cost  minus  half  of  the 
modernization  cost  per  unit,  times  .025. 
times  the  number  of  units  (in  this  example. 
$32,000  times  .025  times  375).  Accrual 
begins  in  the  first  year  after  modernization. 
Accrual  costs  are  incurred  annually. 

4.  Net  Present  Value  per  Unit  per  Month 
of  Public  Housing  Costs— $609:  This  figure  is 
obtained  by  summing  the  values  described 
above  in  each  year  and  discounting  each  year 
to  the  present  using  the  OMB-specified  real 
discount  rate  assuming  a  20-year  period.  Net 
Present  Values  should  be  expressed  on  a  per 
unit  per  month  basis. 

D.  Current  Costs  of  Section  8  (Net  PKsent 
Value) 

1.  Annual  Voucher  and  Administrative 
Costs— $2,922,000 — (based  on  the  unit- 
weighted  average  of  the  costs  for  voucher 
units  occupied  by  recent  movers):  In  this 
example,  200  times  $550,  plus  150  times 
$650,  plus  25  times  $750,  divided  by  375 
plus  the  administrative  fee  of  $46  per  unit 
per  month  times  375  units  times  12  months. 
Costs  are  assumed  to  start  in  year  1  and  occur 
in  each  year  thereafter. 

2.  Demolition  and  Relocation  Cost — 
$2,625,000  ($7,000  per  unit  times  375  units): 
All  costs  are  assumed  to  occur  in  year  1. 

3.  Net  Present  Value  Per  Unit  Per  Month 
of  Voucher  Costs— $533:  This  figure  is 
obtained  by  summing  the  values  described 
above  in  each  year  and  discounting  each  year 
to  the  present  using  the  OMB-specified  real 
discount  rate,  assuming  a  20-year  period.  Net 
Present  Values  should  be  expressed  in 
dollars  per  unit  per  month. 

E.  Monthly  Per  Unit  Costs  of  Public  Housing  " 
and  Vouchers  Based  on  New  Budget 
Authority 

The  New  Budget  Authority  method 
produces  a  monthly  per  unit  cost  of  $840  for 
public  housing  and  $799  for  vouchers.  These 
figures  are  obtained  using  the  same  initial 
assumptions  as  for  the  nefpresent  value 
comparison.  In  this  case,  however,  the 
comparison  is  baoed  on  the  sum  of  the 
undiscounted  (but  inflated)  costs  for  public 
housing  and  vouchers  over  a  period  of  20 
years. 

F.  Result 

In  this  example,  public  housing  costs 
exceed  voucher  costs  on  a  net  present  value 
basis  and  on  the  basis  of  new  budget 
authority.  Therefore,  a  conversion  plan 
would  be  permissible  under  voluntary 
conversion,  subpart  B  of  this  part.  Under 
required  conversion,  because  revitalized 
public  housing  costs  on  a  net  present  value 
basis  exceed  section  8  costs,  the  PHA  would 
be  required  to  convert  the  public  housing 
development  under  subpart  A  of  this  part. 
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Dated:  August  11,  2003. 

Michael  M.  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Attachment — Sample  Pages  From 
Spreadsheet  Calculator 

Note:  The  following  sample  pages  will  not 
be  codified  in  the  Code  of  Federal 
Regulations. 


As  noted  ab  3ve 
proposed  rule 
spreadsheet  ci 
calculations  apd 
the  conversio 
calculator  wil 
download  fro(i 
www.hud.gov 
from  the  spre. 


in  the  preamble  to  this 
HUD  has  developed  a 
Iculator  to  assist  PHAs  in  the 

comparisons  required  for 
analysis.  The  spreadsheet 
be  available  for  PHAs  to 
the  HUD  Homepage  [http:// 
.  The  following  sample  pages 
dsheet  calculator  illustrate  the 


cost  comparison  methodology  contained  in 
this  proposed  rule. 

BILLING  CODE  421»-3»-P 
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Wednesday, 
September  17,  2003 


Part  V 


Securities  and 

Exchange 

Commission 


17  CFR  Part  239 

Additional  Form  F-6  Eligibility 

Requirement  Related  to  the  Listed  Status 

of  Deposited  Securities  Underlying 

American  Depositary  Receipts;  Proposed 

Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  239 

[RetoMe  Nos.  3»-8287, 34-48482. 
IntamatkMial  Series  R«toase  No.  1273;  File   . 
No.  S7-16-031 

RIN3235-A189 

Additional  Form  F-6  Ellglbiltty 
Raquirement  Related  to  ttie  Listed 
Status  of  Deposited  Securities 
Underlying  American  Depositary 
Receipts  *  | 

AGENCY:  Securities  and  Exchange 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Commission  is 
publishing  for  comment  a  proposed 
amendment  to  Form  F-6  to  make  the 
fonn  imavailable  to  register  under  the 
Securities  Act  of  1933  depositary  shares 
evidenced  by  unsponsored  American 
depositary  receipts  if  the  foreign  issuer 
has  separately  listed  the  deposited 
securities  on  a  registered  national 
securities  exchange  or  automated  inter- 
dealer  quotation  system  of  a  national 
securities  association.  The  proposed 
amendment  is  intended  to  benefit  U.S. 
investors  by  ensiiring  that  investors  in 
the  equity  securities  of  the  same  foreign 
issuer  all  enjoy  a  similar  level  of 
shareholder  rights  and  by  minimizing 
potential  investor  confusion.  It  also  is 
intended  to  improve  the  ability  of 
foreign  companies  to  control  the  form  in 
which  their  seciuities  are  traded  in  U.S. 
markets. 

DATES:  Please  submit  your  comments  on 
or  before  October  17,  2003. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  hard  copy 
or  e-mail,  but  not  by  both  methods. 
Comments  sent  by  hard  copy  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  electronic 
mail  address:  mIe-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-16-03.  This  file  number  should 
be  included  in  the  subject  line  if 
electronic  mail  is  used.  Comment  letters 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  £)C  20549.  Electronically 
submitted  conmient  letters  will  be 
posted  on  the  Commission's  Internet 
website  [http://www.sec.gov).^ 


'  We  do  not  edit  personal,  identifying 
information,  such  as  names  or  electronic  mail 


T 

FOR  FURTHER  li^FORMATION  CONTACT: 

Michael  D.  Co^o,  Special  Counsel, 
Office  of  Intertiational  Corporate 
Finance,  Divis  ion  of  Corporation 
Finance,  at  (2(  2)  942-2990,  U.S. 
Sectirities  &  Exchange  Commission,  450 
Fif»h  Street,  NVV,  Washington,  DC 
20549-0302. 

SUPPLEMENTAL  i  INFORMATION:  The 
Commission  it  publishing  for  comment 
a  proposed  am  endment  to  Form  F-6,2 
the  registratioi  i  statement  form  imder 
the  Securities  ^ct  of  1933  ("Securities 
Act")3  for  dep  )sitary  shares  evidenced 
by  American  (  epositary  receipts. 


I.  Backgroiind 
Proposal 


("ADRs")*  are 
an  ownership 


and  Overview  of  the 


American  d  spositary  receipts 


certificates  that  represent 
nterest  in  foreign 


secimties  on  c  eposit  with  an 
intermediary.  \DRs  were  developed  as 
a  means  to  fac  litate  U.S.  trading  in 
foreign  securioes  when  direct 
ownership  would  have  been 
impractical.  V^  ith  the  increasing 
globalization  <  f  securities  markets  and 
technological  idvancements  in 
clearance  proc  ediu-es,  an  increasing 
number  of  for(  ign  issuers  ^  today  choose 
to  list  their  on  inary  shares  in  the 
United  States  lirectly,  rather  than  as 
ADRs.  To  better  adapt  the  regulatory 
treatment  of  APRs  to  the  evolution  of 
foreign  seciu-ities,  the 
soliciting  public 
proposed  amendment  to 
the  eligibility  equirements  of  Form  F- 
6,  the  Securiti  5S  Act  registration  form 
for  ADRs.  The  Commission's  proposed 
action  has  bee  a  prompted  by  proposals 
by  market  par  icipants  to  issue 
unsponsored  j  iDRs  relating  to  the 
ordinary  shar(  s  of  a  foreign  issuer  that 


the  market  for 
Commission  i) ; 
comment  on  a 


addresses,  from  el  ^ctronic  submissions.  Submit 
only  information  I  lat  you  wish  to  make  publicly 
available 

2  17  CFR  239.36 

3  15  U.S.C.  77a  I  tseq 
*  Since  1983,  thi 

made  a  distinctioi 
depositary  shares 


Commission's  regulations  have 
between  ADRs  and  American 
"ADSs").  Under  this  distinction. 


an  ADR  is  the  physical  certificate  that  evidences 
ADSs  (in  much  th  i  same  way  as  a  stock  certificate 
evidences  shares  (  f  stock),  and  an  ADS  is  the 
security  that  repr«  sents  an  ownership  interest  in 
deposited  securiti  !S  (in  much  the  same  way  as  a 
share  of  stock  repi  esents  an  ownership  interest  in 
a  corporation).  All  hough  conceptually  accurate,  it 
appears  that  ADR  tnarket  participants  largely  do  not 
differentiate  betwi  en  ADRs  and  ADSs.  In  this 


release,  the  term  ' 


ADS"  is  not  used,  and  the  term 


"ADR"  may,  depa  iding  on  the  context,  refer  to 


either  the  physica 
evidenced  by  the 


certiRcate  or  the  security 
lertiHcate. 

•  *The  term  "fore  ign  issuer"  is  defined  in 
Securities  Act  Rul  b  405  (17  CFR  230.405).  A  foreign 
issuer  is  any  issue  r  that  is  a  foreign  govenunent,  a 
national  of  any  foi  eign  country  or  a  corporation  or 
other  organization  incorporated  or  organized  under 
the  laws  of  any  foi  eign  country. 


are  separately  listed  on  a  U.S. 
exchange.^  The  proposed  amendment 
would  not  permit  the  use  of  Form  F-6 
to  register  ADRs  that  a  foreign  issuer  ha» 
not  sponsored  if  that  issuer  has  listed  its 
secvirities  in  ordinary  share  form  on  a 
national  securities  exchange  or 
automated  quotation  system  of  a 
national  securities  association. 

A.  American  Depositary  Receipts 

An  American  depositary  receipt 
represents  an  ownership  interest  in  a 
specified  nimiber  or  fraction  of 
secxu'ities  that  have  been  deposited  with 
a  depositary  ("deposited  seciu-ities"). 
The  deposited  securities  are  typically 
equity  securities  '  of  a  foreign  issuer, 
and  the  depositary  is  usually  a  U.S. 
bank  or  trust  company.  ADRs  were 
developed  primarily  to  facilitate  the 
transfer  of  ownership  of  foreign 
securities  in  the  United  States  and  the 
conversion  of  foreign  currency 
dividends  into  U.S.  dollars,  as  an 
alternative  to  purchasing  ordinary 
shares  on  foreign  markets. 

ADRs  were  developed  in  an  era  of 
physical  securities  and  physical 
settlement  as  a  means  to  facilitate  the 
transfer  of  ownership  of  foreign 
securities  in  the  United  States.  Because 
a  foreign  company's  stock  transfer  books 
were  generally  maintained  outside  the 
United  States,  and  because  of 
differences  in  clearance  and  settlement 
practices,  ADRs  were  a  more  convenient 
way  to  trade  foreign  securities.  Even 
with  vastly  improved  communications 
and  clearance  and  settlement 
technology,  ADRs  remain  the  most 
common  form  in  which  foreign 
securities  trade  in  the  United  States. 

An  ADR  facility  may  be  "sponsored" 
or  "unsponsored."  Although  sponsored 
and  unsponsored  facilities  are  similar  in 
many  respects,  for  example  each 
represents  a  fixed  number  or  fraction  of 
luiderlying  securities  on  deposit  with  a 
depositary,  there  are  a  niunber  of 
differences  between  them  with  regard  to 
foreign  issuer  involvement,  the  rights 
and  obligations  of  the  ADR  holders,  and 
the  practices  of  market  participants. 

1.  Unsponsored  ADRs 

An  imsponsored  facility  is  established 
by  the  depositary  acting  on  its  own. 


B  This  is  not  the  first  time  the  Conunission  has 
addressed  questions  relating  to  unsponsored  ADRs. 
In  1991,  the  Commission  published  a  concept 
release  to  seek  comment  on  several  questions 
relating  to  ADRs.  (Release  No.  33-6B94,  May  23, 
1991).  One  of  the  main  issues  at  that  time  related 
to  unsponsored  ADRs  that  would  essentially 
duplicate  and  be  fungible  with  sponsored  ADRs  for 
the  same  securities  of  the  same  foreign  issuer.  The 
Commission  did  not  propose  or  adopt  any  rules  as 
a  result  of  the  concept  release. 

'  Debt  securities  may  also  underlie  ADRs. 
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usually  in  response  to  a  perceived 
interest  among  U.S.  investors  in  a 
particular  foreign  secvuity  that  is  not 
traded  on  a  U.S.  exchange  or  quotation 
system.  An  imsponsored  ADR  facility 
does  not  involve  the  formal 
participation,  or  even  require  the 
acquiescence  of,  the  foreign  company 
whose  securities  will  be  represented  by 
the  ADRs.  If  the  foreign  issuer  is  neither 
reporting  under  the  Secinities  Exchemge 
Act  of  1934  (the  "Exchange  Act")^  nor 
exempt  from  reporting  obligations  tmder 
the  "information  supplying"  exemption 
of  Exchange  Act  Rule  12g3-2(b),''  the 
depositary  requests  that  die  issuer 
establish  the  exemption.  Once  the 
foreign  issuer  is  either  reporting  under 
the  Exchange  Act  or  exempt,  the 
depositary  files  a  Securities  Act 
registration  statement  on  Form  F-6  for 
theADRs.io 

An  unsponsored  ADR  arrangement  is 
essentially  a  two-party  contract  between 
the  depositary  and  the  ADR  holders. 
The  holders  pay  any  fees  relating  to 
unsponsored  ADRs,  such  as  currency 
conversion  fees,  dividend  distribution 
fees,  and  charges  for  other  distributions 
and  services.  Under  the  deposit 
agreement  for  most  imsponsored 
facilities,  the  depositary  has  no 
obligation  to  exercise  voting  rights  on 
behalf  of  ADR  holders,  or  to  notify  ADR 
holders  about  shareholder  meetings  or 
to  distribute  proxy  information,  annual 
reports,  or  other  materials  it  receives 
from  the  foreign  company. 

2.  Sponsored  ADRs 

A  sponsored  ADR  arrangement  is 
effectively  a  three  party-contract:  it  is 
established  jointly  by  a  deposit 
agreement  between  die  foreign  company 
whose  seciuities  will  be  represented  by 
the  ADRs  and  the  depositary,  with  ADR 
holders  as  third-party  beneficiaries.  The 
foreign  company  generally  bears  some 
of  the  costs,  such  as  dividend  payment 
fees,  but  the  ADR  holders  may  pay  other 
costs  such  as  deposit  and  withdrawal 
fees.  Under  most  sponsored  ADRs,  the 
depositary  undertakes,  at  the  foreign 
company's  request  (and  at  the 
company's  expense),  toarrange  for  the 
exercise  of  voting  rights,  the  distribution 
of  proxy  materials,  and  the  forwarding 
of  shareholder  communications  to  the 
ADR  holders.  Although  the  terms  of  the 
deposit  agreement  for  a  sponsored  ADR 
are  different  from  those  of  an 
unsponsored  ADR,  sponsorship  does 
not  lead  to  different  reporting  or 
registration  requirements  under  either 
the  Exchange  Act  or  the  Securities  Act. 


Foreign  companies  undertaking 
public  offerings  or  listings  of  ADRs  in 
the  United  States,  and  which  then 
become  reporting  companies  imder  the 
Exchange  Act,  virtually  always  establish 
sponsored  arrangements."  The  New 
York  Stock  Exchange  (the  "NYSE")  and 
the  Americem  Stock  Exchange 
("AMEX")  will  list  only  sponsored 
ADRs. '2  In  practice  Nasdaq  will  also  list 
only  sponsored  ADRs,  although  its  rules 
do  not  contain  such  a  requirement. '  ^ 

The  majority  of  non-Canadian  foreign 
companies  whose  securities  are  listed 
both  in  the  United  States  and  on  a  non- 
U.S.  exchange  use  ADRs  to  list  in  the 
United  States.  ADRs  have  developed  as 
a  cost  effective  and  relatively  efficient 
means  to  provide  for  the  clearance  and 
setdement  of  foreign  securities,  and 
distribution  of  dollar-denominated 
dividends,  in  the  United  States. 

B.  Other  Forms  in  Which  Foreign 
Securities  Are  Listed  on  U.S.  Trading 
Markets 

Many  foreign  securities  are  listed  in 
the  United  States  in  ordinary  share 
form,  without  the  use  of  ADRs.  In  this 
respect,  these  foreign  securities  are 
identical  to  securities  of  U.S. 
companies.  For  example,  because  the 
U.S.  and  Canadian  securities  markets 
and  clearance  and  settlement  systems 
developed  along  side  one  another  over 
a  long  period  of  time,  the  markets  have 
developed  effective  mechanisms  that 
permit  the  same  securities  to  list  on  a 
U.S.  market  and  a  Canadian  market.  As 
a  result,  Canadian  companies  list  their 
securities  in  the  United  States  without 
the  use  of  ADRs.  Some  other  foreign 
issuers,  for  example  a  number  of  Dutch 
issuers,  issue  a  class  of  so-called  "New 
York  shares"  rather  than  ADRs. 

There  are  some  foreign  companies 
whose  sole  trading  market  is  in  the 
United  States  and  therefore  do  not  need 
to  have  securities  transfer  arrangements 
in  more  than  one  country.  These 


«15U.S.C.  78aefse<j.- 
9  17CFR240.12g3-2(b). 
">  See  Section  II,  infra. 


' '  Sponsored  ADR  facilities  are  described  bv 
market  participants  in  terms  of  three  categories 
based  on  the  extent  to  which  the  foreign  company 
has  sought  to  access  the  U.S.  capital  markets.  A 
"Level  I  facility"  is  a  sponsored  facility  traded  in 
the  over-the-counter  markets.  A  "Level  II  facility" 
denotes  ADRs  quoted  on  the  Nasdaq  Stock  Market 
("Nasdaq")  or  listed  on  a  national  securities 
exchange  when  the  ADRs  have  not  been  offered  in 
a  public  offering  in  the  United  States  (but  are 
publicly  traded  in  one  or  more  markets  outside  the 
United  States).  A  "Level  ill  facility"  refers  to  ADRs 
quoted  on  Nasdaq  or  listed  on  a  national  securities 
exchange  following  a  U.S.  public  offering. 

■2  See  New  York  Stock  Exchange  (NYSE)  Listed 
Company  Manual,  "Sponsored  American 
Depositary  Receipts  or  Shares,"  Section  103.04; 
American  Stock  Exchange  (AMEX)  Constitution  and 
Rules,  "Original  Listing  Applications  of  Foreign 
Issuers,"  Section  220. 

"See  The  Nasdaq  Stock  Market,  "Listing 
Requirements  and  Fees." 


companies  have  a  single  transfer  agent 
located  in  the  United  States.  These 
companies,  which  are  generally 
incorporated  in  Bermuda,  the  Bahamas 
or  Cayman  Islemds,  are  identical  to  U.S. 
companies  in  this  respect. 

Other  foreign  companies  have  created, 
"global  share"  arrangements,  in  which 
the  same  security  is  traded  in  two 
markets  without  the  use  of  ADRs.''*  The 
first  such  global  share  arrangement  was 
created  in  connection  with  Daimler- 
Benz's  acquisition  of  Chrysler  in  1998. 
Since  that  time,  three  other  foreign 
companies  listed  in  the  United  States 
have  established  global  share 
arrangements:  Celanese  AG,  UBS  AG 
and  Deutsche  Bank. 

C.  Unsponsored  ADR  Facilities  Relating 
to  Listed  Ordinary  Shares 

Some  market  participants  have 
proposed  to  establish  imsponsored 
ADRs  relating  to  shares  of  foreign 
issuers  that  are  listed  directly  on  a 
national  securities  exchange.  These 
ADRs  would  bear  a  different  CUSIP 
number  from  the  underlying  securities, 
each  unsponsored  ADR  would  represent 
a  fraction  or  multiple  of  the  underlying 
shares,  and  the  unsponsored  ADRs 
would  trade  in  the  over-the-counter 
market  while  the  underlying  shares 
would  continue  to  trade  on  an 
exchange. 

The  Commission  is  concerned  that 
having  listed  shares  and  unsponsored 
ADRs  for  the  same  issuer  could  cause 
investor  confusion  and  disadvantage 
investors  who,  by  purchasing 
unsponsored  ADRs,  would  not  benefit 
from  the  same  voting  rights,  shareholder 
communications  and  market  liquidity  as 
ordinary  shareholders.  We  also  are 
concerned  that  unsponsored  ADRs 
representing  listed  shares  might 
disadvantage  foreign  issuers  that  have 
chosen  to  list  their  shares  directly  by 
reducing  the  degree  of  control  those 
companies  retain  over  the  form  in 
which  their  securities  trade  in  the 
United  States  compared  to  domestic 
issuers.  The  proposed  amendment  to 
Form  F-6  is  intended  to  address  these 
concerns. 


'*  Global  shares  allow  foreign  companies  greater 
access  to  their  shareholders,  as  they  are  no  longer 
dependent  on  an  ADR  depositary  bank  for 
distribution  of  shareholder  materials,  tabulation  of 
shareholder  votes,  distribution  of  dividends,  and 
other  shareholder  services.  They  are  also  potentially 
attractive  to  investors  wishing  to  trade  foreign 
securities  on  a  U.S.  exchange,  because  investors 
who  haye  purchased  ordinary  shares  in  a  foreign 
market  otherwise  must  first  convert  them  into  ADRs 
before  being  able  to  sell  those  securities  on  a  U.S. 
exchange. 


■» 
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n.  Securities  Act  Registration  and 
Eligibility  Requirements  for  Form  F-6 

For  purposes  of  Seciuities  Act 
registration,  ADRs  and  the  deposited 
securities  are  separate  securities, 
requiring  separate  registration  or 
exemption  from  Securities  Act 
registration.  The  regulatory  structure 
relating  to  ADRs  was  developed  in 
1955,^^  and,  other  than  a  minor 
amendment  in  1983,  that  structure 
remains  in  place  today.  The 
Commission  has  adopted  Form  F-6 
specifically  for  the  registration  of 
ADRs,'^  and  this  form  may  be  used  to 
register  both  sponsored  and 
imsponsored  facilities.  A  Form  F-6 
registration  statement,  which  the 
depositary  files  with  the  Commission, 
must  become  effective  before  the 
depositary  begins  to  accept  depi$sits  of 
seciuities  and  to  issue  ADRs.  A  Form  F- 
6  registration  statement  contains  no 
substantive  disclosiu-e  about  the  foreign 
company  whose  securities  the  ADRs 
represent,  and  does  not  indicate  where 
those  securities  are  traded.  The 
disclosure  relates  solely  to  the  ^ 

contractual  terms  of  deposit. 

Under  the  present  eligibility 
requirements,  ADRs  may  be  registered 
under  the  Securities  Act  on  Form  F-6  if 
foiir  conditions  are  satisfied: 

•  The  deposited  securities  are  those 
of  a  foreign  issuer;' ^ 

•  the  holder  of  the  ADR  has  the  right 
to  withdraw  the  deposited  securities  at 
any  time,  subjeci  to  temporary  delays, 
payment  of  fees  and  compliance  with 
legal  requirements; '8 

•  the  deposited  securities  are  exempt 
from  Securities  Act  registration  and 
freely  tradable  in  the  United  States  (for 
example,  they  are  not  restricted 
securities  under  Securities  Act  Rule 
144)  or  are  separately  registered  under 
the  Securities  Act;'^  and 

•  as  of  the  filing  date  of  the  Form  F- 
6,  the  foreign  company  is  reporting 
under  the  periodic  reporting 
requirements  of  Section  13(a)2o  or 
15(d)2i  of  the  Exchange  Act  or  exempt 
from  registration  under  Exchange  Act 
Rule  12g3-2{b).22 


'5  In  1955,  the  Commission  considered  the 
refgulatory  framework  for  ADRs  and  permitted  their 
registration  on  Form  S-12,  which  was  specifically 
adopted  for  the  registration  of  ADRs  (Securities  Act 
Release  No.  3593  (November  17.  1955)1. 

'6  Securities  Act  Release  No.  6459  (March  24. 
1983)  [48  FR  12348).  The  adoption  of  Form  F-6 
replaced  Form  S-12. 

"See General  Instruction  I.A.  to  Form  F-6. 

'•See General  Instruction  I.A.(l)(iHni)  to  Form 
F-6. 

"See  General  Instruction  I.A.(2)  to  Form  F-6. 

"15U.S.C.78m(a). 

"  15  U.S.C.  78o(d). 

"  See  General  Instruction  I.A. (3)  to  Form  F-6. 


Form  F-6  is  signed  and  filed  by  the 
depositary  baak  and,  for  sponsored 
ADRs  only,  ako  by  the  foreign  issuer 
and  prescribes  1  officers  and  directors.  As 
a  result,  undei '  the  present  eligibility 
requirements,  a  depositary  bajok  could 
register  and  isj^ue  imsponsored  ADRs 
relating  to  an]  foreign  company  that  is 
registered  unc  er  the  Exchange  Act  and 
whose  securit  es  trade  in  the  United 
States  in  ordii  lary  share  form.        ' 

in.  Discussioi  I  of  Proposed  Changes 

We  propose  to  add  one  new  eligibility 
requirement  t( »  Form  F-6,  which  would 
preclude  the  i  se  of  Form  F-6  to  register 
imsponsored  ,  KDRs  if  the  shares  of  the 
foreign  issuer  to  be  deposited  already 
trade  in  the  Upited  States  in  ordinary 
share  form  onja  registered  national 
securities  exchange  ^^  or  an  automated 
inter-dealer  quotation  system  of  a 
national  seciuities  association.^*  The 
proposed  reqtiirement  would  prevent  a 
depositary  from  establishing  an 
unsponsored  ADR  facility  relating  to  the 
shares  of  a  forpign  issuer  that  are 
already  listed  in  the  United  States  in 
ordinary  shan  form.  As  discussed  in  the 
following  sect  ons,  we  believe  various 
rationales  sup  jort  this  amendment. 


A.  Investor  Bij 
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securities  of  a 
listed  on  a  U 
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as  such  under  section  6  of  the 
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Act;  AMEX,  Boston 
icago  Board  Options  Exchange, 
Cincinnati  Stock 
Securities  Exchange,  NYSE, 
Exchange  and  Pacific  Exchange, 
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s  defined  in  Exchange  Act 
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information  that  ADR  holders  receive 
and  the  information  that  holders  of  the 
issuer's  ordinary  shares  receive. 
Unsponsored  ADR  holders  who  neither 
receive  shareholder  communications 
nor  enjoy  voting  rights  are  unable  to 
participate  in  corporate  actions  or  make 
fully  informed  investment  decisions  on 
equal  footing  with  holdefrs  of  the 
ordinary  shares.  The  proposed 
amendment  should  benefit  U.S. 
investors  by  ensuring  that  U.S.  investors 
in  equity  securities  of  the  same  foreign 
issuer  enjoy  a  similar  level  of 
shareholder  rights. 

Questions  Related  to  Investor  Rights 

•  Do  the  purchasers  of  unsponsored 
ADRs  understand  the  terms  of  the 
security?  Specifically,  do  they 
understand  the  differences  in  dividends, 
voting,  and  other  rights  between  the 
unsponsored  ADR  and  the  ordinary 
shares  when  those  shares  are  listed  on 

a  registered  national  securities  exchange 
or  automated  inter-dealer  quotation 
system  of  a  national  securities 
association?  What  weight  do  investors 
give  to  the  rights  attached  to  security . 
ownership  in  determining  whether  to 
purchase  ADRs  or  ordinary  shares? 

•  Are  investors  aware,  or  are  they 
made  aware,  by  broker-dealers  or 
otherwise,  of  any  differences  in  their 
rights  as  holders  of  unsponsored  ADRs 
compared  to  their  rights  as  ordinary 
shareholders?  What  obligations  do 
broker-dealers  have  to  provide  this  type 
of  information  to  investors?  What 
information  do  broker-dealers  provide 
to  investors  in  this  area? 

•  Is  more  disclosure  about  the 
differences  between  the  rights  of 
shareholders  and  unsponsored  ADR 
holders  necessary?  If  so,  what  additional 
disclosure  would  be  helpful?  Should 
these  concerns  be  addressed  by 
disclosure  rather  than  by  limiting  the 
availability  of  unsponsored  ADRs? 

B.  Potential  for  Investor  Confusion 

Concurrent  trading  of  global  shares 
and  unsponsored  ADRs  on  different 
U.S.  markets  by  U.S.  investors  may 
create  an  element  of  investor  confusion. 
Investors  may  not  be  aware  of  the 
differences  between  the  global  shares 
and  unsponsored  ADRs,  which 
generally  have  more  restricted  voting 
rights,  limited  availability  of 
information  to  holders,  higher  fees,  and 
more  limited  liquidity. 

Questions  Related  to  Investor  Confusion 

•  Would  concurrent  trading  of 
unsponsored  ADRs  and  global  shares  of 
the  same  issuer  result  in  investor 
confusion?  If  so,  would  the  confusion  be 
disadvantageous  to  investors?  What  type 
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of  investors  migh  t  be  affected  and  how 
would  they  be  disadvantaged? 

•  Would  different  CUSIP  numbers 
and  different  pricing.^s  and  the  fact  that 
the  unsponsored  ADRs  and  ordinary 
listed  shares  trade  on  different  markets, 
be  sufficient  to  prevent  investor 
confusion?  If  not,  how  could  investor 
confusion  be  further  reduced?  Would 
greater  disclosure  ameliorate  the 
situation? 

•  Who  are  the  likely  purchasers  of 
these  unsponsored  ADRs?  Are  there 
circumstances  where  an  unsponsored 
ADR  is  a  more  appropriate  investment 
for  a  U.S.  investor,  or  in  which  an 
investor  may  prefer  to  piu-chase 
unsponsored  ADRs  rather  than  the 
ordinary  shares?  If  so,  what  are  those 
circumstances? 

•  Are  there  prohibitions,  restrictions, 
or  limitations  on  ownership  by  some 
U.S.  investors  of  ordinary  shares  of  a 
foreign  cdmpany  that  are  listed  on  a 
national  securities  exchange  or 
automated  system  of  a  national 
securities  association  that  would  not 
apply  in  the  case  of  ADRs  representing 
those  shares?  To  what  type  of  investors 
would  these  restrictions  apply? 

•  Should  Form  F-6  be  amended  to 
require  disclosure  regarding  the  markets 
on  which  the  deposited  securities  are 
traded?  Would  this  disclosure  be 
helpful  to  investors? 

C.  Equal  Treatment  of  Foreign  Issuers 
and  Domestic  Issuers 

The  regulatory  structure  for  ADRs 
under  the  Federal  securities  laws,  in 
permitting  a  depositary  to  establish 
unsponsored  ADRs  without  issuer 
participation,  may  disadvantage  foreign 
issuers  as  compared  to  domestic 
companies.  The  Commission  is  of  the 
view  that  a  foreign  company  seeking  full 
access  to  U.S.  capital  markets  by  listing 
on  a  U.S.  exchange  or  Nasdaq  should  be 
able  to  retain  a  degree  of  control  over 
the  form  in  which  its  securities  are 
traded  comparable  to  that  of  a  domestic 
issuer. 

The  regulation  of  ADRs,  in  allowing 
for  unsponsored  facilities  relating  to 
shares  of  a  foreign  issuer  that  are  listed 
in  the  United  States  in  ordinary  share 
form,  may  inadvertently  operate  to  the 
detriment  of  foreign  companies  that 
have  chosen  to  list  their  ordinary  shares 
directly  by  facilitating  an  undesirable 
division  in  the  market  for  their  shares. 
For  example,  the  ADRs  relating  to  global 
shares  would  trade  over-the-counter 
■  while  the  global  shares  themselves 


^^  If  an  unsponsored  ADR  represented  a  multiple 
of  underlying  securities,  presumably  the  ADRs  and 
the  underlying  securities  would  trade  at  different 
prices. 


continue  to  trade  on  a  registered 
national  exchange.  This  potential  does 
not  exist  for  U.S.  companies,  to  which 
Form  F-€  does  not  apply. 

Our  proposal  to  modify  the  eligibility 
requirements  of  Form  F-6  to  exclude  its 
use  to  register  unsponsored  ADRs  if  the 
foreign  company  has  listed  the 
underlying  secimties  directly  in  the 
U.S.  market  is  intended  to  remedy  this 
imbalance  and  place  the  ordinary  shares 
of  foreign  companies  on  equal  footing 
with  the  shares  of  U.S.  issuers. 

Questions  Regarding  Equal  Treatment 
and  Competitive  Effects 

•  Would  a  foreign  issuer  that  has 
ordinary  shares  listed  in  the  United 
States  be  placed  at  a  competitive  or 
other  disadvantage  with  regard  to  either 
domestic  companies,  or  to  other  foreign 
issuers,  if  an  unsponsored  ADR  were 
created  relating  to  the  listed  ordinary 
shares?  If  so,  how?  How  would  the 
possibility  that  an  unsponsored  ADR 
might  be  created  affect  the  decision  of 

a  foreign  issuer  to  seek  a  U.S.  listing? 

•  To  what  degree,  if  any,  would 
unsponsored  ADRs  increase  the  risk  of 
fragmentation  and  disorder  in  the 
market  for  securities  of  a  listed  foreign 
issuer? 

•  Are  there  circumstances  under 
which  a  foreign  issuer  would  choose 
both  to  list  its  ordinary  shares  on  a  U.S. 
market  and  to  sponsor  an  ADR  facility 
relating  to  those  securities?  If  so,  under 
what  circvunstances?  Would  the 
sponsored  ADRs  and  the  underlying 
shares  trade  on  the  same  U.S.  market? 
Would  they  raise  the  same  concerns 
related  to  investor  rights  and  investor 
confusion?  Would  it  be  appropriate  to 
defer  to  an  issuer's  choice  to  have  its 
securities  traded  in  both  sponsored  ADR 
form  and  ordinary  share  form? 

•  Would  the  proposed  amendment  to 
Form  F-6  create  competitive  burdens 
for  depositaries  or  other  ADR  market 
participants?  If  so,  what  are  those 
burdens  and  how  could  they  be 
minimized  or  avoided? 

•  Is  the  proposed  amendment  to  Form 
F-6  appropriate  to  address  these 
concerns? 

D.  Interference  With  the  Corporate 
Governance  Objectives  of  Foreign 
Companies 

As  discussed  above,  some  foreign 
companies  have  chosen  not  to  have 
their  securities  trade  as  ADRs. 
Permitting  unsponsored  ADRs  for  listed 
securities  may  create  a  disincentive  for 
foreign  companies  to  list  in  global  or 
ordinary  share  form.  A  foreign 
company's  decision  to  list  directly  as  a 
global  or  ordinary  share  may  be  based 
on  corporate  governance  considerations. 


such  as  direct  access  to  shareholders, 
and  often  entails  a  more  costly 
procedure  to  coordinate  the  clearance 
and  settlement  systems  in  different     ^ 
jurisdictions.  Unsponsored  ADRs  for 
listed  shares  may  interfere  with  this 
decision  by  foreign  companies,  and  may 
make  foreign  companies  reluctant  to 
enter  or  remain  listed  in  the  United 
States. 

Questions  Regarding  Potential 
Interference  With  Corporate  Governance 
Objectives  of  Foreign  Issuers 

•  What  role  do  corporate  governance 
issues,  such  as  access  to  shareholders, 
play  in  a  foreign  issuer's  determination 
of  how  it  lists  in  the  United  States?  Are 
unsponsored  ADRs  disadvantageous  to 
foreign  issuers  firam  this  perspective?  If 
so,  how? 

•  Why  do  foreign  issuers  elect  to  list 
their  securities  in  the  form  of  global  or 
ordinary  shares?  What  are  the 
advantages  and  disadvantages  of  these 
shares  to  market  participants,  including 
investors,  broker-dealers,  and 
exchanges?  What  are  the  costs, 
monetary  and  other,  involved  in  listing 
directly  global  or  ordinary  shares  as 
compared  to  ADRs?  Would  the 
possibility  that  an  unsponsored  ADR 
may  be  created  deter  foreign  issuers 
from  creating  global  shares? 

•  Do  investors  prefer  more  direct 
access  to  issuers  afforded  by  ownership 
of  global  or  ordinary  shares  compared  to 
unsponsored  ADRs?  Would  they  be 
likely  to  purchase  global  or  ordinary 
shares  over  unsponsored  ADRs  for  this 
reason?  Do  investors  prefer  more 
options  in  the  form  of  secmities 
available  when  investing  in  foreign 
issuers?  Are  issuers  concerned  if  their 
securities  trade  in  more  than  one  form? 

IV.  General  Request  for  Cominents 

We  request  and  encourage  any 
interested  persons  to  submit  conunents 
regarding: 

•  The  proposed  changes  that  are  the 
subject  of  this  release, 

•  Additional  or  different  changes,  or 

•  Other  matters  that  may  have  an 
effect  on  the  proposals  contained  in  this 
release,  including  whether  there  are 
other  approaches  or  alternative  means  of 
addressing  the  concerns  that  it 
discusses. 

We  request  comment  from  the  point 
of  view  of  registrants,  investors, 
depositaries,  national  securities 
exchanges,  national  securities 
associations  and  others  who  are 
involved  in  the  market  for  ADRs  and  the 
securities  of  foreign  issuers  in  the 
United  States.  With  regard  to  any 
conunents,  we  note  that  such  comments 
are  of  greatest  assistance  to  our 


rulemaking  initiative  if  accompanied  by 
supporting  data  and  analys^5  of  the 
issues  addressed  in  those  comments. 

In  addition  to  responding  to  the 
questions  presented  in  this  release,  the 
Commission  invites  comments  to 
supplement  or  correct  the  information 
and  assumptions  it  contains  related  to: 

•  The  functioning  of  the  ADR  market, 

•  The  roles  of  market  participants, 

•  Advantages  and  disadvantages  of 
unsponsored  ADRs  that  either  represent 
underlying  shares  that  are  listed  in  the 
U.S.  or  that  duplicate  sponsored  ADRs, 

•  The  effects  of  imsponsored  ADRs 
on  investors,  and 

•  Any  other  related  matters. 

V.  Paperwork  Reduction  Act 

The  proposed  amendment  to  Form  F- 
6  contains  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
("PRA").2«  We  are  submitting  the 
proposed  amendments  to  the  Office  of 
Management  and  Budget  ("0MB")  for 
review  in  accordance  with  the  PRA.27 
The  title  for  the  collection  of 
information  is  "Form  F-6."  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Form  F-6  (OMB  Control  No.  3235- 
0292)  prescribes  information  that  an 
issuer  must  disclose  to  register 
American  depositary  receipts  under  the 
Securities  Act.  Preparing  and  filing  a 
registration  statement  on  Form  F-6  is  a 
collection  of  information.  Respondents 
to  this  collection  of  information  are 
institutions,  usually  U.S.  banks  or  trust 
companies,  that  act  as  depositaries  and 
establish  ADR  facilities.  Foreign 
companies  that  sponsor  ADR  facilities 
are  also  respondents. 

The  proposed  amendment,  if  adopted, 
would  add  an  eligibility  requirement  to 
Form  F-6.  The  proposed  eligibility 
requirement  would  not  permit  the  use  of 
Form  F-6  to  register  ADRs  that  a  foreign 
issuer  has  not  sponsored  if  that  issuer 
has  listed  its  seciuities  in  ordinary  share 
form  on  a  national  securities  exchange 
or  automated  quotation  system  of  a 
national  seciuities  association.  We 
believe  the  proposed  amendment  would 
bring  the  ability  of  foreign  companies  to 
control  the  form  in  which  their 
securities  are  traded  in  U.S.  markets  to 
a  level  comparable  to  that  of  domestic 
issuers  and  reduce  the  potential  for 
investor  confusion. 

We  ciirrently  estimate  that  Form  F-6 
results  in  a  total  annual  compliance 
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burden  of  2 ,550  hours  and  an  annual 
cost  of  $761  ,000.  The  burden  was 
calculated  $y  multiplying  the  estimated 
number  of  Respondents  filing  Form  F-6 
annually  (IBO)  by  the  estimated  average 
number  of  lours  each  entity  spends 
completingjthe  form  (34  hours).  We 
estimate  thit  50%  of  the  burden  is 
prepared  bj  the  respondent  (150  x  34  x 
0.50  =  2,55*).  We  estimate  that  50%  of 
the  burden  |s  prepared  by  outside 
advisors  ret  ained  by  the  respondent  at 
an  average  i  ost  of  $300  per  hour  (150  x 
34  x  0.50  X  1300  =  $765,000).  This 
portion  of  t  le  burden  is  reflected  as  a 
cost. 

A.  Reportin  j  and  Cost  Burden  Estimates 

For  our  p  -oposal  regarding  eligibility 
for  use  of  F(  »rm  F-6,  the  amount  of 
information  required  to  be  included  in 
a  Form  F-6  registration  statement  would 
remain  the  i  lame.  Accordingly,  for 
purposes  of  the  Paperwork  Reduction 
Act,  our  pre  liminary  estimate  is  that  the 
amount  of  t  me  necessary  to  prepare  the 
registration  statement,  and  hence,  the 
total  amount  of  burden  hours,  would 
not  change.  However,  there  may  be  the 
possibility  t  lat  determining  eligibility 
for  use  of  F(  rm  F-6  may  result  in  the 
respondent  nvesting  more  resources  in 
technology,  relying  to  a  greater  extent 
on  outside  i  dvisors,  or  that  the  average 
cost  associa  ed  with  the  portion  of  the 
burden  prej  ared  by  outside  advisors 
may  increas  3.  We  request  comment  on 
whether,  foi  purposes  of  the  Paperwork 
Reduction  /  ct,  the  burden  will  increase 
or  decrease.  If  so,  by  what  amount? 
Would  the  I  roposal  have  any  other 
effect  on  the  total  compliance  burden? 

We  estimi  te  that  determining  whether 
the  propose  1  additional  eligibility 
requirement  for  the  use  of  Form  F-6  is 
satisfied  wo  iild  add  0.50  burden  hoiu-s 
to  each  regis  tration  statement  on  Form 
F-6.  Thus,  \  ^e  estimate  this  aspect  of  the 
proposal  wi  1  add  an  additional  75 
burden  houj  s  to  the  current  Form  F-6 
(0.50  hours  <  150  respondents).  We 
estimate  tha  t  50%  of  the  burden  is 
prepared  by  the  respondent  (0.50  x  150 
X  0.50  =  37.! ).  We  estimate  that  50%  of 
the  biuden  i  s  prepared  by  outside 
advisors  retained  by  the  respondent  at 
an  average  dost  of  $300  per  hour  (0.50 
X  150  X  0.50  X  $300  =  $11,250).  This 
portion  of  tl  e  burden  is  reflected  as  a 
cost. 

As  a  resul  ,  we  estimate  the  total 
annual  com  )liance  burden  for  Form  F- 
6  after  our  p  roposed  revisions  to  be 
2,587.5  houis  and  an  annual  cost  of 
$776,250,  an  increase  of  37.5  hours  and 
$11,250  in  c  3st.  Compliance  with  the 
revised  eligi  jility  requirements  for  Form 
F-6  would  t  e  mandatory.  There  would 
be  no  mandt  itory  retention  period  for 


the  information  disclosed,  and 
responses  to  the  requirements  would 
not  be  kept  confidential.  We  do  not 
believe  that  the  imposition  of  this 
requirement  would  alter  significantly 
the  number  of  respondents  that  file 
registration  statements  on  Form  F-6. 

B.  Request  for  Comment 

We  request  comment  in  order  to: 

•  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  our 
estimates  of  the  burden  of  the  proposed 
collections  of  information; 

•  Determine  whether  there  are  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collections 
of  information  on  those  who  respond, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

•  Evaluate  whether  the  proposed 
cunendments  will  have  any  effects  on 
any  other  collections  of  information  not 
previously  identified  in  this  section. 

Any  member  of  the  public  may  direct 
to  us  any  comments  concerning  the 
accuracy  of  these  biu'den  estimates  and 
any  suggestions  for  reducing  the 
burdens.  Persons  who  desire  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
their  comments  to  the  OMB,  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  and  send  a  copy 
of  the  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Gommission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  with  reference 
to  File  No.  S7-16-03.  Requests  for 
materials  submitted  to  the  OMB  by  us 
with  regard  to  these  collections  of 
information  should  be  in  writing,  refer 
to  File  No.  S7-16-03,  and  be  submitted 
to  the  Securities  and  Exchange 
Commission,  Records  Management. 
Office  of  Filings  and  Information 
Services.  450  Fifth  Street  NW., 
Washington  DC  20549.  Because  the 
OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  your  comments  are 
best  assured  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 
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VI.  Cost-Benefit  Analysis 

Globalization  of  capital  markets  and 
technological  developments  have 
contributed  to  increased  interest  among 
U.S.  investors  in  foreign  securities: 
Those  factors  also  have  led  a  greater 
number  of  foreign  companies  to  list 
their  shares  directly  in  the  United 
States.  We  are  proposing  to  amend  Form 
F-6  to  not  permit  registration  of 
unsponsored  American  depositary 
receipts  relating  to  shares  of  foreign 
companies  that  are  listed  on  a  national 
securities  exchange  or  automated 
quotation  system  of  a  national  securities 
association.  We  are  sensitive  to  the  costs 
and  benefits  of  our  proposal,  w^ch  we 
discuss  below. 

A.  Expected  Benefits 

The  proposed  amendment  to  Form  F- 
6  should  benefit  both  U.S.  investors  and 
foreign  issuers  who  have  their  shares 
listed  directly  in  the  United  States.  The 
proposed  amendment  should  benefit 
U.S.  investors  by  ensiuing  that  equity 
investors  in  the  same  foreign  issuer 
enjoy  a  comparable  level  of  shareholder 
rights.  Unlike  ordinary  or  global 
shareholders,  unsponsored  ADR  holders 
typically  neither  receive  shareholder 
communications  from  the  issuer  nor 
enjoy  voting  rights,  and  are  therefore 
less  able  to  participate  in  corporate 
actions.  By  eliminating  imsponsored 
ADRs  for  listed  foreign  securities,  the 
proposed  amendment  would  provide 
that  U.S.  investors  in  equity  securities  of 
the  same  foreign  company  benefit  from 
the  rights  attached  to  holding  ordinary 
or  global  shares. 

We  also  expect  that  the  proposed 
amendment  would  benefit  investors  by 
minimizing  potential  confusion  between 
imsponsored  ADRs  that  trade  in  the 
over-the-coimter  market  and  global  or 
ordinary  shares  of  the  same  foreign 
issuer  that  trade  on  an  exchange  or 
automated  quotation  system  of  a 
national  seciirities  association.  We  also 
anticipate  that  because  the  proposed 
rule  may  encourage  more  foreign  issuers 
to  seek  listings  of  their  shares  in  the 
United  States  in  ordinary  or  global  share 
form,  U.S.  investors  may  benefit  by 
having  a  greater  nimiber  of  foreign 
issuers  in  which  they  may  invest 
directly. 

Foreign  issuers  who  have  chosen  to 
list  their  shares  directly  on  a  U.S. 
exchange  or  automated  quotation 
system  of  a  national  securities 
association  should,  as  a  result  of  the 
proposed  amendment,  have  more 
control  over  the  form  in  which  their 
securities  are  traded  in  the  United 
States.  This  should  discourage  the 
detrimental  segmentation  of  the  market 


for  their  shares  in  the  United  States  and 
avoid  a  potential  imbalance  as 
compared  to  the  shares  of  U.S.  issuers, 
for  which  a  depositary  would  be  less 
likely  to  create  a  depositary  receipt.  We 
believe  this  may  encourage  more  foreign 
companies  to  enter  U.S.  capital  markets. 

Foreign  issuers  may  choose  to  list  as 
global  or  ordinary  shares  directly  in  the 
United  States  for  reasons  related  to 
corporate  governance,  including  more 
direct  access  to  U.S.  shareholders.  This 
decision  to  pursue  a  direct  listing  may 
entail  greater  financial,  administrative 
and  other  costs  to  the  company,  as 
compared  to  listing  in  ADR  form.  The 
proposed  amendment,  if  adopted, 
should  allow  foreign  issuers  that  have 
chosen  to  list  their  shares  directly  in  the 
United  States  to  derive  more  completely 
the  intended  benefits  of  a  direct  listing 
as  compared  to  Usting  as  an  ADR,  and 
for  which  they  have  imdertaken  the 
greater  expense. 

B.  Expected  Costs 

The  proposed  amendment  to  Form  F- 
6  may  result  in  some  costs  to 
institutions  that  act  as  depositaries  and 
other  participants  in  the  ADR  market.  If 
the  amendment  were  adopted, 
depositaries  seeking  to  establish 
unsponsored  ADRs  would  be  required 
to  ascertain  whether  the  securities  of  the 
foreign  issuer  to  be  deposited  were 
already  listed  on  a  national  exchange  or 
automated  quotation  system  of  a 
national  securities  association.  This 
would  increase  the  time  necessary  to 
prepare  a  Form  F-6  registration 
statement.  For  piu-poses  of  the  PRA,  we 
have  estimated  that  the  proposed 
amendment  would  increase  the  annual 
compliance  cost  for  Form  F-6  by  37.5 
hoiu«  and  $11,250.  The  proposed 
amendment  also  may  create  a 
competitive  cost  to  depositaries,  which 
would  no  longer  be  able  to  establish 
unsponsored  ADRs  to  compete  with 
directly  listed  foreign  seciirities. 

The  proposed  amendment  may  also 
create  a  cost  to  investors  who  may 
prefer  ADRs  as  the  form  in  which  they 
invest  in  a  foreign  company.  To  the 
extent  imsponsored  ADRs  for  listed 
companies  would  no  longer  be 
permitted  if  the  proposal  were  adopted, 
the  investment  choice  of  these  investors 
may  be  limited.  These  other  costs  are 
difficult  to  quantify. 

C.  Comment  Solicited 

We  request  your  views  on  the  costs 
and  benefits  described  above, 
particularly  with  regard  to  the  questions 
raised  in  Sections  m  and  IV,  as  well  as 
on  any  other  costs  and  benefits  that 
could  result  from  adoption  of  the 
proposed  amendment  to  Form  F-6.  For 


example,  what  benefits  do  unsponsored 
ADRs  that  relate  to  listed  securities 
bring  to  depositaries,  investors  or 
others?  What  effect  would  eliminating 
this  particular  product  have  on 
depositaries,  investors  or  others?  Would 
those  parties  incur  a  cost  if  the  ADRs 
were  not  available?  Would  there  be  any 
effect  on  the  trading  of  other  securities? 
What  is  the  likely  economic  impact  of 
these  or  other  costs  or  benefits?  Can 
they  be  quantified  in  any  meaningful 
way?  If  so,  how  and  what  conclusions 
should  be  drawn?  The  Commission  also 
requests  data  to  quantify  the  expected 
costs  and  the  value  of  the  anticipated 
benefits.  , 

Vn.  Regulatory  Flexibility  Act 
Certification 

The  Commission  hereby  certifies 
pursuant  to  5  U.S.C.  605(b),  that  the 
amendment  to  Form  F-6  under  the 
Securities  Act  contained  in  this  release, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
would  add  one  new  eligibility 
requirement  to  Form  F-6  that  would 
preclude  the  use  of  Form  F-6  to  register 
unsponsored  ADRs  if  the  shares  of  the 
foreign  issuer  to  be  deposited  already 
trade  in  the  United  States  in  ordinary  or 
global  share  form  on  a  registered 
national  securities  exchange  or  an 
automated  quotation  system  of  a 
national  securities  association. 
Unsponsored  ADR  facilities  are 
established  by  institutions  that  act  as 
depositaries,  which  are  typically  large 
banks;  these  depositaries  are  not  small 
entities.  The  ordinary  or  global  shares 
underljong  the  unsponsored  ADRs  are 
listed  foreign  issuers;  these  foreign 
issuers  are  not  small  entities. ^s  "ITie 
ordinary  or  global  shares  underljdng  the 
unsponsored  ADRs  are  listed  on 
registered  securities  exchanges  or  an 
automated  quotation  system  of  a 
national  securities  association;  these 
exchanges  and  national  securities 
associations  are  not  small  entities.  For 
this  reason,  the  proposed  amendment 
should  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

We  encourage  written  comments 
regarding  this  certification.  We  solicit 
comment  as  to  whether  the  proposed 
changes  could  have  an  effect  that  we 
have  not  considered.  We  request  that 
commenters  describe  the  nature  of  any 
impact  on  small  entities  and  provide 


^'  Based  on  an  analysis  of  the  language  and 
legislative  history  of  the  Act,  Congress  does  not 
appear  to  have  intended  the  Regulatory  Flexibility 
Act  to  apply  to  foreign  issuers. 
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empirical  data  to  support  the  extent  of 
the  impact. 

VlH.Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition  and 
Promotion  of  EfiBciency,  Competition 
and  Capital  Formation 

For  piuposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,29  a  rule  is  "major"  if  it  has 
resulted,  or  is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

9  Significant  adverse  effects  on 
competition,  investment  or  innovation. 

We  request  comment  on  the  potential 
impact  of  the  proposed  amendments  on 
the  economy  on  an  annual  hasis. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  if  possible. 

Section  2(b)  of  the  Securities  Act  3" 
and  Section  3(f)  of  the  Exchange  Act  " 
require  us,  when  engaging  in 
rulemaking  that  requires  us  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.  Section  23(a)(2) 
of  the  Exchange  Act  ^^  requires  us,  when 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  impact  that  any  new  rule 
would  have  on  competition.  In  addition. 
Section  23(a)(2)  prohibits  us  from 
adopting  any  rule  that  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

The  purpose  of  this  proposed 
amendment  is  to  improve  the  ability  of 
foreign  companies  to  control  the  form  in 
which  their  securities  are  traded  in  U.S. 
markets  and  to  avoid  potential  investor 
confusion.  We  think  that  the  proposal 


"Pub.  L.  104-121,  Title  II,  110  Staf,  857  (1996). 
'"ISU.S.C.  77b(b). 
.■»'  15  U.S.C.  78c(f). 
"15U.S.C.  78w(a)(2)r 
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would  prom  ote  efficiency  by  enhancing 
the  ability  o  foreign  issuers  to  access 
their  U.S.  si  areholders.  We  also  believe 
that  the  pro]  >osal  would  update  the 
regulatory  frtunework  for  ADRs  to  reflect 
the  globalization  and  technological 
developmei^ts  that  have  occurred  in 
securities  markets,  eliminate  the 
potential  for  differential  treatment 
between  fort  lign  issuers  with  directly 
listed  shares  and  domestic  issuers,  and 
make  the  U.:  >.  capital  markets  more 
attractive  to  foreign  issuers,  hi  fact,  we 
expect  that  the  proposals  would 
enhance  competition  among  foreign 
issuers  seeking  to  list  in  the  United 
States  by  encouraging  them  to  list  in 
ordinary  or  global  share  form.  The 
proposal  mw  create  a  competitive 
burden  for  cfepositaries  that  would  seek 
to  establish  insponsored  ADR  facilities 
relating  to  fcffeign  shares  that  are  listed 
in  the  Unite*  States,  and  to  any 
investors  wMo  would  prefer  to  own  such 
ADRs  ratherjthan  ordinary  shares. 

We  solicit  tcomment  on  these  matters 
with  respectlto  the  proposed  rules. 
Would  the  proposals  have  an  adverse 
effect  on  coi^petition  that  is  neither 
necessary  ntir  appropriate  in  furtherance 
of  the  purposes  of  the  Securities  Act? 
Would  eliminating  the  use  of  Form  F- 
6  for  unspoiKored  ADRs  related  to  listed 
securities  give  an  unfair  advantage  to 
other  marketj  participants?  Would  the 
proposed  aniendments,  if  adopted, 
promote  efficiency,  competition  and 
capital  formation?  Commenters  are 
requested  to  provide  empirical  data  and 
other  factualjsupport  for  their  views,  if 
possible. 


Basis  and  Text  of 
le  Amendment 


IX.  Statutor 
Proposed  Ri 

We  propoa  e  the  amendment  to 
Securities  A«  t  Form  F-6  pursuant  to 
sections  6,  7,  10,  and  19  of  the 
Securities  A(t,  as  amended,^^  and 


sections  12, 


Exchange  Act. 3" 


33  15  U.3.C.  7 
3"  15  U.S.C, 


7J 


3,  15(d),  and  23(a)  of  the 


77g,  77j,  and  77s. 
78m,  78o(d),  and  78w. 


Text  of  Proposed  Amendment 
List  of  Subjects  in  17  CFR  Part  239 

Reporting  requirements.  Securities. 

In  accordance  with  the  foregoing,  we 
propose  to  amend  Title  17,  Chapter  II  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

1.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77],  77s, 
77Z-2.  77SSS,  78c.  78/,  78m,  78n.  78o(d), 
78U-5.  78w(a),  78ll{d),  79e,  79f,  79g.  79],  79/, 
79m,  79n,  79q,  79t,  80a-8,  80a-24,  80a-26, 
80a-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 
***** 

2.  Amend  Form  F-6  (referenced  in 
§  239.36),  General  histruction  I.A.,  by 
adding  paragraph  4  to  read  as  follows: 

Note:  The  text  of  Form  F-6  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

FORM  F-6 


General  Instructions 

I.  Eligibility  Requirements  for  Use  of 
Form  F-6 

A.  General. 

***** 

(4)  The  deposited  securities  are  not ' 
listed  on  a  registered  national  securities 
exchange  or  automated  inter-dealer 
quotation  system  of  a  national  securities 
association,  unless  the  issuer  of  the 
deposited  securities  sponsors  the  ADR 
arrangement. 


By  the  Commission. 

Dated:  September  11,  2003. 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  03-23737  Filed  9-16-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
e<fitorialty  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  17. 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricutturai  commodities: 
Thiamettioxam;  published  9- 

17-03 
Trifloxysulfuron;  publlsfied  9- 

17-03 

TREASURY  DEPARTMENT 
Intamal  Revenue  Service 
Emptoyment  taxes  and 
coNection  of  Income  taxes  at 
source: 

Split-dollar  life  insurance 
arrangements;  published 
9-17-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariteting 
Service 

Pears  (Bartlett)  grown  in— 
Oregon  and  Washington; 
comments  due  by  9-25- 
03;  published  9-10-03  [FR 
03-23048] 
Prunes  (dried)  produced  in— 
Califomia;  comments  due  by 
,     9-22-03;  published  7-24- 
03  [FR  03-18778] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  9-22- 
03;  published  7-24-03 
[FR  03-18850] 
Plant-related  quarantine, 
domestic: 

Japanese  beetle;  comments 
due  by  9-22-03;  published 
7-24-03  [FR  03-18851] 
Oriental  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18602] 
Sapote  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18603] 


User  fees:  1 

Veterinary  diagnostic    I 
services;  comments  oue 
by  9-22-03;  published  7- 
24-03  [FR  03-18849]  [ 
COMMERCE  DEPARTM^fJT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  andj 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 
American  Fisheries  AM; 
-    provisions;  commerits 
due  by  9-24-03;      ! 
published  8-25-03  [PR 
03-21452] 
Pacific  cod;  comment^ 
due  by  9-22-03;      I 
published  7-22-03  [f  R 
03-18617] 
Atlantic  coastal  fisheriei 
cooperative 
management — 
Atlantic  striped  bass; 
comments  due  by  4-25- 
,     03;  published  8-26-^  )3 
[FR  03-21806]         [ 
DEFENSE  DEPARTMEN1 
Acquisition  regulations: 
Buy-to-budget  acquisition  of 
end  items;  comments  due 
by  9-22-03;  published  7- 
22-03  [FR  03-18449] 
Environmental  services  ^or 
military  Installations; 
multlyear  procuremeni 
authority;  comments  c  je 
by  9-22-03;  published 
22-03  [FR  03-18450] 
Civilian  health  and  medica 
program  of  uniformed 
services  (CHAMPUS): 
TRICAR  E  program- 
Women,  Infants,  and 
Children:  special 
supplemental  food 
program;  comments  due 
by  9-22-03;  publish*  d 
7-22-03  [FR  03-16911] 
EDUCATION  DEPARTMEJtIT 
Family  Educational  Rights  land 
Privacy  Act: 

Signed  and  dated  written 
consent;  electronic  fornat; 
comments  due  by  9-2)- 
03;  published  7-28-03  |[FR 
03-19082] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authorjty 
delegations: 

North  Carolina;  commenls 
due  by  9-25-03;  publis  hed 
8-26-03  [FR  03-21779 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planni  ig 
purposes;  designation  of 
areas: 


West  Virginia;  comments 
due  by  9-26-03;  published 
8-27-03  [FR  03-21910] 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  comments  due  by 
9-25-03;  published  8-26- 
03  [FR  03-21590] 
Hazardous  waste  program 

authorizations: 

New  Mexico;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21594] 

Oklahoma;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21592] 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Thiophanate  methyl; 
comnients  due  by  9-22- 
03;  published  7-23-03  [FR 
03-18499] 
Superfund  program: 

National  oil  and  hazardous  ■ 
substances  contingency 
plan — 

National  priontles  list 
update;  comments  due 
by  9-22-03;  published 
8-22-03  [FR  03-21596] 
National  priorities  list 
update;  comments  due 
by  9-22-03;  published 
8-22-03  [FR  03-21597] 
National  priorities  list 
update;  comments  due 
by  9-25-03;  published 
8-26-03  [FR  03-21781] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
.  Americans  with  Disabilities 

Act;  Implementation — 

Individuals  with  hearing 
and  speech  disabilities; 
telecommunications 
relay  services  and 
speech-to-speech 
services;  comments  due 
by  9-24-03;  published 
8-25-03  [FR  03-21616] 
Public  mobile  services  and 

private  land  mobile  radio 

services — 

Air-ground 
telecommunications 
services  consumers; 
biennial  regulatory 
review;  comments  due 
by  9-23-03;  published 
7-25-03  [FR  03-18643] 
Satellite  communications — 

Multichannel  video 
distribution  and  data 
service  in  12  GHz 
band;  technical  and 
licensing  rules; 
reconsideration  petitions 


denied;  comments  due 
by  9-23-03;  published 
7-25-03  [FR  03-19090] 
Satellite  lk:ensing 
procedures;  comments 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21650] 
Telephone  Consumer 
Protection  Act; 
implementation — 
Do-Not-CaH 
Imfjlementation  Act; 
unwanted  telephone 
solicitations;  comments 
due  by  9-23-03; 
published  7-25-03  [FR 
03-18766] 
Radio  statksns;  table  of 
assignments: 

Califomia;  comments  due  by 
9-22-03;  pubKshed  8-18- 
03  [FR  03-20945] 
Oklahoma;  comments  due 
by  9-22-03;  published  8- 
22-03  {FR  03-21504] 
Television  broadcasting: 

PuWk:  safety  services; 
Channel  16  utilization  by 
New  Yori<  Police 
Department  and  New 
York  Metropolitan 
Advisory  Committee; 
comments  due  by  9-22- 
03;  published  8-22-03  [FR 
03-21507] 

FEDERAL  ELECTION 
COMMISSION 

Alkx:ations  of  candidate  and 
committee  activities: 

Party  committee  telephone 
t}anks;  allocation 
expenses;  comments  due 
by  9-25-03;  published  9-4- 
03  [FR  03-22533] 

Federal  Election  Campaign 
Act: 

Political  committee  mailing 
lists;  sale,  rental,  and 
exchange;  comments  due 
by  9-25-03;  published  i9-4- 
03  [FR  03-22530] 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 

Home  insulation;  latieling 
and  advertising; 
comments  due  by  9-22- 
03;  published  7-15-03  [FR 
03-17854] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 

Claims  fjling  procedures; 

elimination  of  written 

statement  of  intent; 

comments  due  by  9-23- 
•   03;  published  7-25-03  [FR 

03-18994] 
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Entitlement  continuation 
wtien  disability  benefit 
entitlement  ends  because 
of  substantial  gainful 
activity;  comments  due  by 
9-23-03;  published  7-25- 
03  (FR  03-19068] 

Medicare  overpayments  and 
underpayments  to 
providers,  suppliers,  home 
maintenance 

organizations,  competitive 
medical  plans,  etc.; 
interest  calculation; 
comments  due  by  9-23- 
03;  published  7-25-03  [FR 
03-18859] 

Third  party  liability  insurance 
regulations;  comments 
due  by  9-23-03;  published 
7-25-03  [FR  03-18509) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Child  SMILE  American  Tour 
Fort  Lauderdale  Offshore 
Gran  Prix;  comments  due 
by  9-26-03;  published  9- 
11-03  [FR  03-23186] 

HOMELAND  SECURITY 
DEPARTMENT 

Nonimmigrant  classes: 
Immediate  and  Continuous 
Transit  Programs; 
suspension;  comments 
•     due  by  9-22-03;  published 
8-7-03  [FR  03-20130] 

INTERIOR  DEPARTMENT  ' 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Califomla  tiger  salamander; 
comments  due  by  9-22- 
03;  published  7-3-03  [FR 
03-16881] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Silver  carp;  comments 
due  by  9-22-03; 
published  7-23-03  [FR 
03-18654] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Missouri;  comments  due  by 

9-22-03;  published  8-22- 

03  [FR  03-21474] 

JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Perscriptions: 
Narcotic  (opioid)  controlled 
substances  approved  for 
use  in  maintenance  or 


detoxification  treatment; 
practitioners  authority  to 
dispense  or  prescribe; 
comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15787] 

Schedules  of  controlled 
substances: 
Electronic  orders  for 

controlled  substances; 

comments  due  by  9-25- 

03;  published  6-27-03  [FR 

03-16082] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
l^anel  rules  and  procedures: 
Digital  performance  of 
sound  recordings — 
Sound  recordings  and 
ephemeral  recodrings; 
digital  performance 
right;  comments  due  by 
9-22-03;  published  8-21- 
03  [FR  03-21467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Government-owned 
contractor-operated 
vehicle  fleet  management 
and  reporting;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18624] 
Research  misconduct 

investigation;  comments  due 

by  9-23-03;  published  7-25- 

03  [FR  03-18982] 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic 
licensing: 

Utah  uranium  mills  and 
byproduct  material 
disposal  facilities; 
alternative  groundwater 
protection  standards;  use; 
comments  due  by  9-26- 
03;  published  8-27-03  [FR 
03-21884] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  9-22-03; 
published  8-22-03  [FR  03-" 
21415] 

POSTAL  SERVICE 

Freedom  of  Information  Act; 

implementation: 

Organizational  changes  and 
fee  structure;  comments 
due  by  9-22-03;  published 
8-11-03  [FR  03-20358] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 

documentation: 

Transit  Without  Visa  and 
intemational-to- 
Intemational  programs; 


suspension;  comments 
due  by  9-22-03;  published 
8-7-03  [FR  03-20204]     - 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zone 

boundaries: 

South  Dakota;  comments 
due  by  9-25-03;  published 
8-11-03  [FR  03-20418] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation' 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

9-25-03;  published  8-11- 

03  [FR  03-20389] 
Bombardier;  comments  due 

by  9-22-03;  published  8- 

22-03  [FR  03-21523) 

Cessna;  comments  due  by 
9-22-03;  published  7-29- 
03  [FR  03-19197] 

Airworthiness  standards: 
Special  conditions — 
Avions  Marcel  Dassault- 
Breguet  Aviation  Model 
Falcon  10  series 
airplanes;  comments 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21959) 
Bombardier  Aerospace 
Model  BD-100-1A10 
airplane;  comments  due 
by  9-25-03;  published 
8-26-03  [FR  03-21769) 
Class  E  airspace;  comments 
due  by  9-24-03;  published 
8-18-03  [FR  03-21080] 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad         < 
Administration 

Railroad  workplace  safety: 
Roadway  maintenance 
machine  safety;  comments 
due  by  9-26-03;  published 
7-28-03  [FR  03:18912] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Hydraulic  and  air  brake 
systems — 

Heavy  vehicle  anti-lock 
brake  system  (ABS); 
performance 
requirement;  comments 
due  by  9-25-03: 
published  8-11-03  [FR 
03-20025] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Assumption  of  partner 
liabilities;  cross-reference; 


comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15282) 

Correction;  comments  due 
by  9-22-03:  published 
9-15-03  [FR  C3-15282) 
.    Loss  corporatk)ns;  interests 
distributions;  cross 
reference;  comments  due 
by  9-25-03;  published  6- 
27-03  [FR  03-16230) 

UST  OF  PUBUC  LAWS 

This  is  a  continuir>g  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjur)ction 
with  "PLUS"  (Public  Lavre 
Update  Servk»)  on  202-741- 
6043.  This  list  is  also 
available  online  at  htXpM 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Same  laws  may 
not  yet  be  available. 

H.R.  273a/P.L.  108-77 

United  States-Chile  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  909) 

H.R.  2739/P.L.  108-78 

United  States-Singapore  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  948) 

S.  1435/P.L.  108-79 

Prison  Rape  Elimination  Act  of 

2003  (Sept.  4,  2003:  117  Stat. 

972) 

Last  List  August  25,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
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available  through  this  service. 
PENS  cannot  respond  to 


specific  inquiries  sent  t( 
address. 


■■\, 


this 


.^r^  ^.^^yf/ 


4- 


Public  Papers 
of  the 
Presidents 
ofttie 
United  States 

William  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  II) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n)  . , 475.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  m) 476.00 

George  W.  Bush 

2001 

(Book  I) $70.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to:  ^ 

Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 

(Rrv6/D3) 




Now  A  mailable  Online 

through 

OPO  Access 

A  Senice  of  the  V.S.  Government  Printing  Office 

Federal  Register 


Updatec 


Daily  by  6  a.m.  ET 


Easy,  Conveni^t 
FREE 

Free  public  connections  to  the  oijline 
Federal  Register  are  available  throi 
GPO  Access  service. 

To  connect  over  the  World  Wide 
go  to  the  Superintendent  of 
Documents"  homepage  at 
http://www.  access.  gpo.gov/su_( 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

"  To  dial  directly,  use  com- 
munications software  and 
modem  to  call,  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  loc  al  WAIS  client  software.  For  further  information 
contact  the  GPO  Access  User  Sujfport  Team: . 

Voice:  (202)  512-1^30  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-12ij2  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 
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Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpftil  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PUeUCATXMS  *  PBtOOCALS  *  afCTRONC  mOOUCTS 
Onlar  Procnsing  Cods: 

*7917 


Charge  your  order. 
H»  Emyl 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


I I  Y  lifiS,  please  send 


me 


copies  of  The  United  States  Government  Manual  2(X)2/2(X)3, 


S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 
Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account        |    |    |    |    |    |    |    l-fl 


LJ  VISA       CH  MasterCard  Account 


1         1  1  1      1                  Mill 

1     1                                                               inankyoufor 
•     •                  (Pmdit  card  cKifiration  datr)                               r     r 

Authorizing  signature 
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Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilaliun  of 

Presidential 
Documents 


^»«v-^" 


Monday.  ),iTluary  13,  1997 
VuluiliM  33 — Niiiiilier  2 

PaiiP  7-10 


The  Weel  ;ly  Compilation  carries  a 
Monday  c  ateline  and  covers  mate- 
rials releajsed  during  the 
preceding  week.  Each  Issue 
includes  i  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  pn  iss  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Do  :uments  Subscription  Order  Form 


Order  Processing  Code 

*  5420 

D  YES,  pi 


ease  enter 


one  year  subscription! 


keep  up  to  date  on  Presidential  activities. 


y  Charge  your  order. 

It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

for  the  Weeltly  Compilation  of  Presidential  Documents  (PD)  so  I  can 


n  $151.00  First  Clas! 

The  total  cost  of  my  order  is  $ Price  includes 

International  customers  please  add  25%. 


Mail         [U  $92.00  Regular  Mail 
regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  prir  t) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  VISA       n  MastciCard  Account 


-D 


City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Daytime  phone  including  area  code 


Authorizing  signature 


Thank  you  for 
your  order! 

4/00 


Purchase  order  number  (optional) 


YRS    >0 


May  we  make  ymirname/addiBsavaiiaUe  to  other  mailers?     \_J  \_J 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  I.SA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  conected. 
$35  per  year. . 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencias.  Significant  subjects  are  carried 
as  cross-references. 
$30peryear. 


A  finding  aid  is  included  in  each  publication  ivhich  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Oder  Processing  Code: 

*5421 


I I  Ylli^,  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
■  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  persona]  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


aty.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  tiwkeyoirnameteddressavaaaUeio  Other  mailers?     \_\  \     \ 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Document 

I    1  GPO  Deposit  Account 


CD  VISA       n^  MasterCard  Account 


-D 


IE 

1  hank  you  for 

(Credit  card  r.xpiralinn  rfair)                     .   .               ,  ,    , 

^                  '               '              your  order! 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INRMHIATION  ABOUT  THE  SUPERHr^NDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewiri  n«4ice  and  |keep  a  good  thins  coming.  To  keep  our  subscription 
imces  down,  the  Government  Printing  Office  mais  each  subscriber  only  one  renewal  notice.  You  can 
team  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  examph: 


A  renewal  notice  will  be 
sent  a^qjroximately  90  d^s 
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;  212   MAIN   STREET 
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/•••■ 
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A  renewal  notice  will  be 
sent  tq)proxiinately  90  days 
bdbrc  the  shown  date. 


................................ 

•••••••    /••••••• 
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:  212    MAIN    STREET 

:  FORESTVILLE  MD   20704 
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To  be  sure  that  your  service*  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  SCTvice  is  discontinued,  simplV  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  2(  402-9372  widi  the  proper  remittance.  Your  service 
wiU  be  reinstated. 

Tb  change  yonr  address:  Please  SEND  YOUR  IVftMLING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373.  v  ' 


To  raqnire  alMNit  yoor  subscription  service:  Ple^ 
your  correspondence,  to  the  Superintendent  of  E)o4uments 
Stop:  SSOM,  Washington,  DC  20402-9373. 


To  order  a  new  subscription:  Please  use  the  orde  •  form  provided  below 


SEND  YOUR  MAILING  LABEL,  along  with 
,  Atm:  Chief,  Mail  List  Branch,  Mail 


"  Superintendent  of  D^uments  Subscription  Order  Form 
I I  YEo,  enter  my  subscription(s)  as  follows: 


*5468 


It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  ikcluding  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  S764  ;ach  per  year. 

subscriptions  to  Federal  Register,  daily  o  tly  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 
International  customers  please  add  25%. 


Price  indud  es  regular  domestic  postage  and  handlmg,  and  is  subject  to  change. 
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Purchase  order  number  (optional) 


YES 


MqrucoMkeyiia'BnKMdnsavaWiletoolhermders?      Q     ^ 


Charge  your  omer.  ^^^Q 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supeiiatendent  of  Documents 

□  GPO  Deposit  Account         |    |    |     |     |     |     |    l-H 
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I  I  M   M I   I  I  I  I  ITTTI 
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\o 


Aulhonzing  signature  -  ii 
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See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Alcohol  and  Tobacco  Tax  and  Trade  Bureau 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Douglas,  Jackson,  and  Josephine  Counties;  OR,  54696- 
54700 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54732-54733 

Coast  Guard  « 

RULES  ^ 

Regattas  and  marine  parades: 

Chesapeake  Challenge.  Choptank  River,  MD,  54662- 
54664 

James  River  Cancer  Swim,  54660-54662 
PROPOSED  RULES 

Ports  and  waterways  safety: 

San  Francisco  Bay,  CA;  regulated  navigation  area.  54700- 
54704 

Commerce  Department 

See  Economics  and  Statistics  Administration 

See  Foreign-Trade  Zones  Board 

See  Industry  and  Security  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54715-54716 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54785-54787 

♦ 
Economics  and  Statistics  Administration 

NOTICES 

Meetings: 
Economic  Analysis  Bureau  Advisory  Committee,  54716- 
54717 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  Education — 

Fund  for  Improvement  of  Postsecondary  Education 
Comprehensive  Program  (2004  FY),  54719-54722 

Employee  Benefits  Security  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54742 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 


Environmental  Protection  Agency  <^ 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Asbestos,  54789-54793 
Air  programs: 
Stratospheric  ozone  protection — 
Refrigerant  recycling;  correction,  54677-54678 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
New  Mexico,  54672-54677 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Asbestos,  54793-54796 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States,  air  quality  planning 
purposes;  designation  of  areas: 
New  Mexico,  54705 
NOTICES 
Meetings: 
Water-efficient  products;  market  enhancement 
opportunities;  stakeholders,  54728 

Executive  Office  of  the  President 

See  National  Drug  Control  Policy  Office 

Federal  Aviation  Administration 

RULES  ■  ■     ' 

Airworthiness  directives: 

Eurocopter  France,  54653-54654 

Turbomeca  S.A.;  correction,  54653 
PROPOSED  RULES 
Airworthiness  directives:  * 

Airbus,  54691-54696 

Boeing,  54680-54682,  54684-54686 

Eurocopter  France,  54686-54690 

McDonnell  Douglas,  54682-54684,  54690-54691 
NOTICES 

Administrative  -regulations: 

Aviation  Safety  Action  Program  information;  protection 
from  disclosure.  54767-54771 
Advisory  circulars;  availability,  etc.: 

Certification  of  Part  23  airplanes;  flight  test  guide,  54771 
Passenger  facility  charges;  applications,  etc.: 

MBS  International  Airport,  MI,  54771-54772 

Tulsa  International  Airport,  OK,  54772 
Reports  and  guidance  documents;  availability,  etc.: 

Aircraft  rescue  and  fire  fighters;  mobile  live  fire  training, 
54772-54774 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Private  land  mobile  services — 

150-170  and  421-512  MHz  frequencies;  tremsition  to 
narrowband  technology;  correction,  54678-54679 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54728-54729 
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Federal  Depoait  Inaurance  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54785-54787 

Federal  Energy  Regulatory  Coramiaaion 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  54722-54723 
Electric  utilities  (Federal  Power  Act): 
Undue  discrimination;  remedying  through  open  access 
transmission  service  and  standard  electricity  market 
design;  technical  conferences,  54725-54726 
Hydroelectric  applications,  54726-54727 
Meetings: 
El  Paso  Natural  Gas  Co.;  tariff  compliance  filing; 
technical  conference,  54728 
Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co.,  54723 
Dominion  Cove  Point  LNG,  LP,  54723-5^  724 
Georgia  Strait  Crossing  Pipeline  LP,  54724 
Tennessee  Gas  Pipeline  Co.,  54724-54725 
TransColorado  Gas  Transmission  Co.,  54725 
Williston  Basin  Interstate  Pipeline  Co.,  54725 

Federal  Highway  Adminiatration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Placer  and  Sutter  Counties,  CA.  54774-54775 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
American  West  Steamboat  Co.  LLC  et  al.,  54  729-54  :|30 
Discovery  World  Cruises  Inc.  et  al.,  54730 

Ocean  transportation  intermediary  licenses: 
Cargo  Carriers  Ltd.  et  al.,  54730 
Caribbean  Cold  Storage,  Inc,  et  al.,  54730-54731 
United  Global  Services  (NY)  Corp.  et  al.,  54731 

Federal  Motor  Carrier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards:  ' 

Driver  qualifications — 
Black,  Grady  L.,  Jr.,  et  al.;  vision  requirement 
exemption  applications,  54775-54776 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Midiigan  State  Trust  Railway  Preservation,  Inc.,  545|76- 
54777 
Railroad  Safety  Advisory  Committee;  working  group 
activity  update,  54777-54779 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  54785-54787 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  54731 
Formations,  acquisitions,  and  mergers,  54731-54732 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  proHucts: 
Ractopamine,  54658-54660 
Sponsor  name  and  address  changes — 
Delmarva  Laboratories,  Inc.,  54658 


NOTICES 
Meetings: 
Biological  Response  Modifiers  Advisory  Committee, 

54733-54734 
Veterinary  Medicine  Advisory  Committee,  54734 
Reports  emd  guidance  documents;  availability,  etc.: 
Donor  suitability  and  blood  product  safety  in  cases  of 
suspected  severe  acute  respiratory  syndrome  or 
exposure  to  SARS;  assessment  recommendations, 
54734-54735 

Foreign-Trade  Zonea  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Indiana,  54717 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Daniel  Boone  National  Forest,  KY,  54706-54707 
Hujon-Mainstee  National  Forests  et  al.,  MI,  54707-54715 
Umpqua  National  Forest,  OR;  canceled,  54715 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Homeland  Security  Department 

See  Coast  Guard  -.  - 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  54736-54737 
Organization,  functions,  and  authority  delegations: 
Public  Housing  Hub  Directors  et  al.;  supersedure  and 
redelegation  of  authority,  54737-54739 

Industry  and  Security  Bureau 

RULES 

Export  administration  regulations: 
Revisions  based  on  2002  missile  technology  control 
regime  plenary  agreements,  54655-54658 

interior  Department 

See  Land  Management  Bureau 
See  Minerals  Management  Service 

internal  Revenue  Service 

RULES 

Income  taxes,  etc.: 
Automatic  time  extension  to  file  certain  information 
returns  and  exempt  organization  returns;  correction, 
54660 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54787-54788 

international  Trade  Commission 

NOTICES 

Import  investigations:  ' 

Plastic  grocery  and  retail  bags,  54740 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  54740 
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Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

Bollman  Trucking  Co.  et  al.,  5474Q-54741 
Madison  County  Executive  Airport  Authority,  54741 

Lat>or  Department 

See  Employee  Benefits  Seciuity  Administration 
See  Labor  Statistics  Bureau 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54741-54742 

Labor  Statistics  Bureau 

NOTICES 

Meetings: 
Federal  Economic  Statistics  Advisory  Committee,  54743 

Land  iManagement  Bureau 

NOTICES 

Public  land  orders: 

Colorado,  54739  ' 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procediu-e: 
Expeditious  adjudication  of  appeals,  54651-54652 

Minerals  Management  Service 

NOTICES 

Royalty  management: 
Audit,  inspection,  and  investigation  delegation  to 
States — 
Alaska,  54739-54740 

National  Aeronautics  and  Space  Administration 

RULES 

Grants  and  cooperative  agreements: 

NASA  Grant  and  Cooperative  Agreement  Handbook; 
format  and  numbering  scheme,  54654-54655 

National  Drug  Control  Policy  Office 

NOTICES 

Meetings: 

New  England  Governor's  Summit,  54743 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  54743 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Defect  and  noncompliance  decisions;  annual  list, 
54779-54784 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Mazda  North  American  Operations,  54784-54785 

National  Oceanic  and  Atmospiieric  Administration . 

NOTICES 

Agency  information  collection  activities;  proposals,  ' 

submissions,  and  approvals,  54717-54718 
Permits: 

Scientific  research.  54718-54719 

National  Science  Foundation 

NOTICES 

Environmental  statements;  notice  of  intent: 

High-energy  neutrino  telescope.  South  Pole,  Antarctica, 
54743-54745 


Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Louisiana,  54715 

Nuclear  Regulatory  Commission 

NOTICES  ^ 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  54747-54757 

Petitions;  Director's  decisions:. 

FirstEnergy  Nuclear  Operating  Co.,  547^7-54758 

Applications,  healings,  determinations,  etc.:  ' 

Carolina  Power  &  Light  Co.,  54745 
Tennessee  Valley  Authority,  54745-54747 

Office  of  National  Drug  Control  Policy 

See  National  Drug  Control  Policy  Office 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Parcel  return  services  experiment,  54664-54672 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes:' 
American  Stock  Exchange  LLC,  54758-54761 
Emerging  Markets  Clearing  Corp.,  54761-54762 
National  Association  of  Securities  Dealers,  Inc.,  54762- 
54763 

state  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Middle  East  and  North  Africa — 
Educational  Advising  Program,  54764-54766 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Substance  Abuse  Prevention  Center  National  Advisory 

Council,  54735-54736 
Substance  Abuse  Treatment  Center  National  Advisorj' 

Council,  54736 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  54785-54787 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings:  . 

Agreements  filed;  weekly  receipts,  54766 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
'    54766-54767 

Treasury  Department 

See  Alcohol  and  Tobacco  Tax  and  Trade  Bureau 
See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 
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Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.  181 

Thursday,  September  18,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Interim  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
several  provisions  of  its  practices  and 
procedures  regulations  to  improve  the 
agency's  service  to  its  customers  by 
facilitating  the  expeditious  adjudication 
of  appeals.  The  amendments  allow  the 
judge  to  grant  a  joint  or  unilateral 
request  for  suspension  of  a  case  for  only 
one  30-day  period  rather  than  two  30- 
day  periods.  Moreover,  the  amended 
regulations  no  longer  provide  for  the 
automatic  granting  of  such  requests; 
instead,  requests  for  the  suspension  of  a 
case  may  be  granted  at  the  discretion  of 
the  judge.  As  a  result  of  these 
amendments,  the  maximiun  amount  of 
time  that  a  case  may  be  suspended  has 
been  reduced  from  60  to  30  days. 

The  amended  regulations  also  impose 
a  condition  on  the  judge's  exercise  of 
discretion  in  granting  unilateral  requests 
for  an  additional  suspension  period. 
Such  requests  may  be  granted  for  good 
cause  shown  pursuant  to  the  amended 
regulations.  The  amended  regulations 
also  specify  a  30-day  limit  on  the 
amount  of  time  the  judge  may  grant  for 
a  unilateral  request. 

Two  new  subsections  have  also  been 
added  to  the  regulations  governing 
discovery  procedures.  These 
subsections  permit  the  administrative 
judge  to  impose  limits  on  the  frequency 
or  extent  of  the  use  of  discovery 
methods  and  the  number  of  discovery 
requests.  The  Board  has  decided  to 
follow  the  guidance  of  the  Federal  Rules 
of  Civil  Procedure  in  adopting  these 
changes  to  its  discovery  procedures.  The 


regulations  governing  discovery 
procedures  have  also  been  amended  to 
reduce  the  number  of  days  for  filing 
subsequent  discovery  requests  from  10 
days  to  7  days.    - 

DATES:  Effective  date:  September  18, 
2003.  Submit  written  comments  on  or 
before  October  20,  2003. 

ADDRESSES:  Send  comments  to  Bentley 
M.  Roberts,  Jr.,  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  1615  M 
Street,  NW.,  Washington,  DC  20419: 
(202)  653-7200,  fax:  (202)  653-7130  or 
e-mail:  mspb@mspb.gov.  i- 

FOR  FURTHER  INFORMATION  CONTACT: 

Bentley  M.  Roberts,  Jr.,  Clerk  of  the 
Board,  Merit  Systems  Protection  Board, 
1615  M  Street,  NW.,  Washington.  DC 
20419;  (202)  653-7200,  fax:  (202)  653- 
7130  or  e-mail:  mspb@mspb.gov. 

SUPPLEMENTARY  INFORMATION:  These 
changes  in  the  Board's  rules  of  practice 
and  procedure  respond  in  part  to  the 
directives  contained  in  the  President's 
Management  Agenda  (2002).  The 
President's  management  reform 
initiative  directs  agencies  to  "reshape 
their  organizations  to  meet  a  standard  of 
excellence  in  attaining  the  outcomes 
important  to  the  nation."  Among  other 
actions,  agencies  are  directed  to  reduce 
the  time  they  take  to  make  decisions. 
Both  appellants  and  agencies  have 
also  expressed  concern  about  the 
amount  of  time  it  takes  to  adjudicate  or 
otherwise  [»-ocess  a  case  through  the 
Board.  As  a  result,  the  Board  has 
reviewed  its  practice  and  procedure 
regulations  and  determined  that  certain 
timelines  affecting  the  adjudication 
process  could  be  shortened  without 
adverse  effects  on  the  rights  of  the 
parties  to  a  fair  and  impartial 
adjudication  of  appeals  before  the 
Board. 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights,  Government 
employees. 

■  Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— {AMENDED] 

■  1 .  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701,  unless 
otherwise  noted. 

■  2.  Revise  §  1201.28  to  read  as  follows: 


S 1 20t^8    Case  suspension  procedures. 

(a)  Joint  requests.  The  parties  may 
submit  a  joint  request  for  additional 
time  to  pursue  discovery  or  settlement. 
Upon  receipt  of  such  request,  an  order 
suspending  processing  of  the  case  for  a 
period  up  to  30  days  may  be  issued  at 
the  discretion  of  the  judge. 

(b)  Unilateral  requests.  In  lieu  of 
participating  in  a  joint  request,  either 
party  may  submit  a  unilateral  request 
for  additional  time  to  pursue  discovery 
as  provided  in  this  subpart.  Unilateral 
requests  for  additional  time  of  up  to  30 
days  may  be  granted  for  good  cause 
shown  at  the  discretion  of  the  judge. 

(c)  Time  for  filing  requests.  The 
parties  must  file  a  joint  request  that  the 
adjudication  of  the  appeal  be  suspended 
within  45  days  of  the  date  of  the 
acknowledgment  order  (or  within  7  days 
of  the  appellemt's  receipt  of  the  agency 
file,  whichever  date  is  later). 

(d)  Untimely  requests.  The  judge  may 
consider  requests  for  suspensions  that 
are  filed  after  the  time  limit  set  forth  in 
paragraph  (c)  of  this  section.  Such 
requests  may  be  granted  at  the 
discretion  of  the  judge. 

(e)  Early  termination  of  suspension 
period.  The  suspension  period  may  be 
terminated  prior  to  the  end  of  the  agreed 
upon  period  if  the  parties  request  the 
judge's  assistance  relative  to  discovery 
or  settlement  during  the  suspension 
period  and  the  judge's  involvement 
pursuant  to  that  request  is  likely  to  be 
extensive. 

(f)  Limitation  on  suspension  period. 
No  case  inay  be  suspended  for  more 
than  a  total  of  30  days  under  the 
provisions  of  this  section. 

■  3.  Revise  §§1201.72  and  1201.73  to 
read  as  follows: 

§  1 201 .72    Explanation  and  scope  of ' 
discovery. 

(a)  Explanation.  Discovery  is  the 
process,  apart  from  the  hearing,  by 
which  a  party  may  obtain  relevant 
information,  including  the  identification 
.of  potential  witnesses,  from  another 
person  or  a  party,  that  the  other  person 
or  party  has  not  otherwise  provided. 
Relevant  information  includes 
information  that  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence.  This  information 
is  obtained  to  assist  the  parties  in 
preparing  and  presenting  their  cases. 
The  Federal  Rules  of  Civil  Procedure 
may  be  used  as  a  general  guide  for 
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discovery  practices  in  proceedings 
before  the  Board.  Those  rules,  however, 
are  instructive  rather  than  controlling. 

tb)  Scope.  Discovery  covers  any 
nonprivileged  matter  that  is  relevant  to 
the  issues  involved  in  the  appeal, 
including  the  existence,  description, 
nature,  custody,  condition,  and  location 
of  documents  or  other  tangible  things, 
and  the  identity  and  location  of  persons 
with  knowledge  of  relevant  facts, 
discovery  requests  that  are  directed  to 
nonparties  and  nonparty  Federal 
agencies  and  employees  are  limited  to 
information  that  appears  directly 
material  to  the  issues  involved  in  the 
appeal. 

(c)  Methods.  Parties  may  use  one  or 
more  of  the  methods  provided  under  the 
Federal  Rules  of  Civil  Procedure.  These 
methods  include  written  interrogatories, 
depositions,  requests  for  production  of 
documents  or  things  for  inspection  or 
copying,  and  requests  for  admission.  ' 

(a)  Limitations.  The  judge  may  limit 
the  frequency  or  extent  of  use  of  the 
discovery  methods  permitted  by  these 
regulations.  Such  limitations  may  be 
imposed  if  the  judge  finds  that  the  '■ 
discovery  sou^t  is: 

(1)  Cumulative  or  duplicative,  or  is 
obtainable  from  some  other  source  that 
is  more  convenient,  less  burdensome,  or 
less  expensive; 

(2)  llie  party  seeking  discovery  has 
had  sufficient  opportunity  by  discovery 
in  the  action  to  obtain  the  information 
sought;  or 

(3)  The  burden  or  expense  of  the 
proposed  discovery  outweighs  its  likely 
benefit. 

S 1 201 .73    Dtocovwy  procedures. 

(a)  Discovery  from  a  party.  A  party 
seeking  discovery  from  another  party 
must  start  the  process  by  serving  a 
request  for  discovery  on  the 
representative  of  the  other  party  or  the 
party  if  there  is  no  representative.  The 
request  for  discovery  must  &tate  the  time 
limit  for  responding,  as  prescribed  in 

§  1201.73(d),  and  must  specify  the  time 
and  place  of  the  taking  of  the 
deposition,  if  applicable.  When  a  party 
directs  a  request  for  discovery  to  an 
officer  or  employee  of  a  Federal  agency 
that  is  a  party,  the  agency  must  make 
the  officer  or  employee  available  on 
official  time  to  respond  to  the  request, 
and  must  assist  the  officer  or  employee 
as  necessary  in  providing  relevant 
information  that  is  available  to  the 
agency. 

(b)  Discovery  from  a  nonparty, 
including  a  nonparty  Federal  agency.  - 
Parties  should  try  to  obtain  volimtary 
discovery  from  nonparties  whenever 
possible.  A  party  seeking  discovery  from 
a  nonparty  Federal  agency  or  employee 


must  start  t^e  process  by  serving  a 
request  for  discovery  on  the  nonparty 
Federal  agency  or  employee.  A  party 
may  begin  discovery  bom  other 
nonparties  $y  serving  a  request  for 
discovery  oh  the  nonparty  directly.  If 
the  party  seeking  the  information  does 
not  make  th  at  request,  or  if  it  does  so 
but  fails  to  I  tbtain  voluntary 
cooperation ,  it  may  obtain  discovery 
from  a  non{  arty  by  filing  a  written 
motion  witl  i  the  judge,  showing  the 
relevance,  s  :ope,  and  materiality  of  the 
particular  ittformation  sought.  If  the 
party  seeks  to  take  a  deposition,  it 
should  state  in  the  motion  the  date, 
time,  and  p  ace  of  the  proposed 
deposition.  An  authorized  official  of  the 
Board  will  issue  a  ruling  on  the  motion, 
and  will  seijve  the  ruling  on  the  moving 
party.  That  }fficial  also  will  provide  that 
party  with  a  subpoena,  if  approved,  that 
is  directed  to  the  individual  or  entity 
fitim  which  discovery  is  sought.  The 
subpoena  vt  ill  specify  ibe  manner  in 
which  the  [  arty  may  seek  compliance 
with  it,  and  it  will  specify  the  time  limit 
for  seeking  :ompliance.  The  party 
seeking  the  information  is  responsible 
for  serving  any  Board-approved 
discovery  request  and  subpoena  on  the 
individual  ( ir  entity,  or  for  arranging  for 
their  servio  s. 

(c)  Respo  ises  to  discovery  requests. 
(1)  A  party,  or  a  Federal  agency  that  is 
not  a  party,  must  answer  a  discovery 
request  wit  lin  the  time  provided  under 
paragraph  (cl)(2)  of  this  section,  either 
by  furnishing  to  the  requesting  party  the 
information  or  testimony  requested  or 
agreeing  to  make  deponents  available  to 
testify  within  a  reasonable  time,  or  by 
stating  an  objection  to  the  particular 
request  and  the  reasons  for  the 
objection.  Non-parties  may  respond  to 
discovery  requests  by  electronic  mail  if 
authorized  by  the  requesting  party. 

(2)  If  a  paity  fails  or  refuses  to 
respond  in  full  to  a  discovery  request, 
or  if  a  nonparty  fails  or  refuses  to 
respond  in  fuU  to  a  Board-approved 
discovery  ofier,  the  requesting  party 
may  file  a  i^otion  to  compel  discovery. 
The  requesting  party  must  file  the 
motion  wit^  the  judge,  and  must  serve 
a  copy  of  tfa  e  motion  on  the  other  party 
and  on  any  nonparty  entity  or  person 
from  whom  the  discovery  was  sought. 
The  motion  must  be  accompanied  by: 

(i)  A  copy  of  the  original  request  and 
a  statement  showing  that  the 
informatioi  sought  is  relevant  and 
material;  ai  d 

(ii)  A  cop  y  of  the  response  to  the 
request  (inc  luding  the  objections  to 
discovery)  >r,  where  appropriate,  a 
statement  t]iat  no  response  has  been 
received,  along  with  an  affidavit  or 
sworn  state  ment  under  28  U.S.C.  1746 


supporting  the  statement.  [See  appendix 
rv  to  part  1201.) 

(3)  The  other  party  and  any  other 
entity  or  person  bom  whom  discovery 
wcis  sought  may  respond  to  the  motion 
to  compel  discovery  within  the  time 
limits  stated  in  paragraph  (d)(4)  of  this 
section. 

(d)  Time  limits.  (1)  Parties  who  wish 
to  make  discovery  requests  or  motions 
must  serve  their  initial  requests  or 
motions  within  25  days  after  the  date  on 
which  the  judge  issues  an  order  to  the 
respondent  agency  to  produce  the 
agency  file  and  response. 

(2)  A  party  or  nonparty  must  file  a 
response  to  a  discovery  request 
promptly,  but  not  later  than  20  days 
after  the  date  of  service  of  the  request  or  , 
order  of  the  judge.  Any  discovery 
requests  following  the  initial  request 
must  be  served  within  7  days  of  the  date 
of  service  of  the  prior  response,  unless 
the  parties  are  odierwise  directed. 
Deposition  witnesses  must  give  their 
testimony  at  the  time  and  place  stated 

in  the  request  for  deposition  or  in  the 
subpoena,  unless  the  parties  agree  on 
another  time  or  place. 

(3)  Any  motion  to  depose  a  nonparty 
(along  with  a  request  for  a  subpoena) 
must  be  submitted  to  the  judge  within 
the  time  limits  stated  in  paragraph  (d)(1) 
of  this  section  or  as  the  judge  otherwise 
directs. 

(4)  Any  motion  for  an  order  to  compel 
discovery  must  be  filed  with  the  judge 
within  10  days  of  the  date  of  service  of 
objections  or,  if  no  response  is  received, 
within  10  days  after  the  time  limit  for 
response  has  expired.  Any  pleading  in 
opposition  to  a  motion  to  compel 
discovery  must  be  filed  with  the  judge 
within  10  days  of  the  date  of  service  of 
the  motion. 

(5)  Discovery  must  be  completed 
within  the  time  the  judge  designates. 

(e)  Limits  on  the  number  of  discovery 
requests.  (1)  Absent  prior  approval  by 
the  judge,  interrogatories  served  by 
parties  upon  another  party  or  a  nonparty 
may  not  exceed  25  in  ntunber,  including 
all  discrete  subparts. 

'  (2)  Absent  prior  approval  by  the 
judge,  parties  may  not  take  more  than  10 
depositions. 

(3)  Requests  to  exceed  the  limitations 
set  forth  in  par^raphs  (a)  and  (b)  of  this 
section  may  be  granted  at  the  discretion 
of  the  judge.  In  considering  such 
requests,  the  judge  shall  consider  the 
factors  identified  in  §  1201.72(d)  of  this 
part. 

Dated:  September  15,  2003. 
Bentley  M>  Roberts,  Jr., 

Clerk  of  the  Board. 

(PR  Doc.  03-23857  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  7400-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-ANE-08-AD;  Amendment 
39-1 3256;  AD  2003-1 6-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Turtiomeca 
Arriei  1  Series  Turboshaft  Engines; 
Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

a: — ■ 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2003-16-03  applicable  to 
Turbomeca  Arriei  1  Series  turboshaft 
engines  that  was  published  in  the 
Federal  Register  on  August  8,  2003  (68 
PR  47208).  Turbomeca  Arriei  turboshaft 
engine  1  Cl  was  omitted  from  the 
Applicability.  This  document  corrects 
that  omission.  In  all  other  respects,  the 
original  document  remains  the  same. 

EFFECTIVE  DATE:  Effective  September  18, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Antonio  Cancelliere,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  AD,  FR  Doc.  03-19836,  applicable 
to  Turbomeca  Arriei  1  Series  turboshaft 
engines,  was  published  in  the  Federal 
Register  on  August  8,  2003  (68  FR 
47208).  The  following  correction  is 
needed: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

§39.13    [Corrected] 

■  On  page  47209,  in  the  third  column,  in 
the  Applicability  Section,  the  first 
sentence  "This  airworthiness  directive 
(AD)  applies  to  Turbomeca  tinboshaft 
engine  models  Arriei  1  A,  1  Al,  1  A2, 1 
B,  1  C,  1  C2, 1  D,  1  Dl,  1  E2, 1  K,  1  Kl, 
1  S,  and  1  Si  that  have  not  incorporated 
modification  TU  202"  is  corrected  to 
read,  "This  airworthiness  directive  (AD) 
applies  to  Turbomeca  turboshaft  engine 
models  Arriei  1  A,  1  Al,  1  A2, 1  B,  1  C, 
1  Cl,  1  C2, 1  D.  1  Dl.  1  E2. 1  K,  1  Kl, 
1  S,  and  1  Si  that  have  not  incorporated 
modification  TU  202". 


Issued  in  Burlington,  MA,  on  September 
11,200.3. 
Francis  A.  Favara, 

Assistant  Manager.  Engine  andiPropeller 
Directorate,  Aircraft  Curtification  Service. 
[FR  Doc.  03-23816  Filed  9-17-03:  8:45  am] 
BiLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-61-AD;  Amendment 
39-13303;  AD  2003-19-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS  365  N3  and  EC  155B 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France 
(Eurocopter)  Model  AS  365  N3  and  EC 
155B  helicopters,  that  requires  replacing 
each  Fenestron  pitch  change  control  rod 
(control  rod)  with  an  improved 
reinforced  steel  airworthy  control  rod. 
This  amendment  is  prompted  by  a 
failiue  of  a  control  rod  on  a  prototype 
helicopter  and  by  the  manufacturer 
making  available  a  newly-designed 
reinforced  steel  control  rod.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  control  rod,  loss 
of  control  of  the  tail  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  October  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Roach,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regulations  and 
Guidance  Group,  Fort  Worth,  Texas 
76193-0111,  telephone  (817)  222-5130. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Eurocopter  Model  AS  365  N3  and  EC 
155B  helicopters  was  published  in  the 
Federal  Register  on  October  2,  2002  (67 
FR  61843).  That  action  proposed  to 
require  replacing  the  affected  control 
rod  every  300  hours  time-in-ser\'ice 
(TIS).  However,  before  the  final  rule  was 
published,  the  manufacturer  made 
available  a  redesigned  control  rod  to 
replace  the  affected  control  rod  and 
issued  new  service  information. 
Therefore,  since  we  decided  to  require 
replacing  the  affected  control  rod  with 


the  redesigned  control  rod.  we  reopened 
the  comment  period  by  publishing  a 
supplemental  notice  of  proposed 
rulemaking  on  April  1 .  2003  (68  FR 
15687).  That  action  proposed  to  require 
removing  the  control  rod,  P/N  365A33- 
6161-21,  and  replacing  it  with  a 
reinforced  steel  control  rod,  P/N 
365A33-6214-20. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS  365  N  and  Model 
EC  155B  helicopters.  The  DGAC  advises 
that  a  control  rod  failure  occurred  on  a 
-  prototype  aircraft  and  mandates 
removing  control  rod,  P/N  365 A3 3- 
6161-21,  at  certain  times^epending  on 
the  number  of  helicopter  flight  hours, 
and  replacing  it  with  a  reinforced  steel 
control  rod,  P/N  365 A33-62 14-20. 

Eurocopter  has  issued  Alert  Telex  No. 
04A005  for  Model  EC  155B  helicopters, 
and  Alert  Telex  No.  01.00.55  for  Model 
AS  365  N3  helicopters,  both  dated  luly 
4,  2002.  The  alert  telexes  specify 
removing  the  control  rod,  P/N  365A33- 
6161-21,  and  replacing  it  with  a 
reinforced  steel  control  rod,  P/N 
365A33-6214-20.  The  DGAC  classified 
these  alert  telexes  as  mandatory  and 
issued  AD  No.  2002-472-057(A)  for 
Model  AS  365  N3  helicopters,  and  AD 
No.  2002-4  73-006(A)  for  Model  EC 
155B  helicopters  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France.  Both  AD's  are 
dated  September  18,  2002. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  regarding  that 
material. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  helicopter  to  remove 
and  replace  the  control  rod,  and  that  the 
average  labor  rate  is  $60  per  work  hoiur. 
Required  parts  will  cost  approximately 
$2,677.  Based  on  these  figures,  ^e  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $8,391. 
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The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Office  of 
the  Regional  Ck)unsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continiies  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

S  39.1 3.  [AnwndMl] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-lft-Ol     Eurocopter  France: 

Amendment  39-13303.  Docket  2001- 
SW-61-AD.   . 

Applicability:  Model  AS  365  N3 
helicopters  with  MOD  0764B39  (Quiet 
Fenestron)  and  Model  EC  155B  helicopters 
with  tail  rotor  pitch  change  control  rod 
(control  rod),  part  number  (P/N)  365A33- 
6161-21.  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  mf thod  of  compliance  in 
accordance  wr^th  paragraph  (b)  of  this  AD. 
The  request  stiould  include  an  assessment  of 
the  effect  of  tf  e  modification,  alteration,  or 
repair  on  the  Unsafe  condition  addressed  by 
this  AD;  and  ;  f  the  unsafe  condition  has  not 
been  eliminatsd,  the  request  should  include 
specific  prop(  ised  actions  to  address  it. 

Compliana ':  Required  as  indicated,  unless 
accomplishec  previously. 

To  prevent  "ailure  of  the  control  rod,  loss 
of  control  of  t  le  tail  rotor,  and  subsequent 
loss  of  contra  of  the  helicopter,  accomplish 
the  following 

(a)  Remove  the  control  rod,  P/N  365A33- 
6161-21,  and  replace  it  with  a  reinforced 
steel  control  1 3d,  P/N  365A33-6214-20,  in 
accordance  w  th  the  following  table: 


Remove  the 
control  rod: 


Before  further 

flight. 
Within  20- 

hours  TIS 
Within  30 

hours  TIS 


Na 


teis 


Note  2 

04A005,  for 
Alert  Telex 
N3  helicopt 
pertain  to 

(b)  An  altei^at 
adjustment  o 
provides  an  a 
used  if  appro'  red 
Management 
FAA.  Operate 
through  an 
Inspector,  w 
then  send  it 
Management 

Note  3:  Inf^rmati 
existence  of 
compliance 
obtained  fron 


Eurbcopter  Alert  Telex  No. 

N  [odel  EC  155B  helicopters,  and 
01.00.55.  for  Model  AS  365 
,  both  dated  July  4,  2002. 
thelsubject  of  this  AD. 


ive  method  of  compliance  or 
the  compliance  time  that 
ceptable  level  of  safety  may  be 

by  the  Manager,  Safety 
jroup,  Rotorcraft  Directorate, 
rs  shall  submit  their  requests 

Principal  Maintenance 
may  concur  or  comment  and 


FiiA 


ti) 


:  V 


No. 


Note  4:  Thf 

in  Direction 

(France)  AD 

AS  365  N3  helicopt 

473-006(A) 

Both  AD'S  ar< 


For  control  rods  with: 


700  or  more  hours  TIS. 

500  or  more  hours  TIS  but 
less  than  700  hours  TIS. 

More  than  270  hours  TIS 
and  less  than  500  hours 
TIS. 


the  Manager,  Safety 
jroup. 

on  concerning  the 
iproved  alternative  methods  of 
ith  this  AD,  if  any,  may  be 
the  Safety  Management  Group, 
light  permits  may  be  issued  in 
14  CFR  21.197  and  21.199 
helicopter  to  a  location  where 
of  this  AD  can  be 


Mith 


(c)  Special 
accordance 
to  operate  the 
the  requirem(  nts 
accomplishe< 

(d)  This  aniendment  becomes  effective  on 
October  23, 


2  303. 


subject  of  this  AD  is  addressed 
(Jenerale  De  L'Aviation  Civile 
.  2002-472-057(A)  for  Model 
ers,  and  AD  No.  2002- 
r  Model  EC  155B  helicopters, 
dated  September  18,  2002. 


Issued  in  Fbrt  Worth,  Texas,  on  September 
9.  2003. 
Scott  A.  Hor^, 

Acting  Mana\  e 
Aircraft  Certi  'ication ; 

[FR  Doc.  03- 

BlUJNGCOOEi 


er,  Rotorcraft  Directorate, 
Service. 

13830  Filed  9-17-03;  8:45  am] 

<  B10-13-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 
RIN  2700-AC82 

NASA  Grant  and  Cooperative 
Agreement  Handbook— Format  and 
Numbering 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
NASA  Grant  and  Cooperative 
Agreement  Handbook  by  revising  the 
format  and  numbering  scheme  used  to 
identify  NASA's  grants  and  cooperative 
agreements.  This  change  is  required  to 
maintain  the  traditional  alignment 
between  NASA's  grant  and  contract 
numbering  schemes. 
EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzan  P.  Moody,  NASA  Headquarters, 
Code  HK,  Washington.  DC,  (202)  358- 
0503,  e-mail:  Suzan.P.Moody@nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Services  Administration 
(GSA)  has  established  new  requirements 
for  unique  numbering  within  an  agency 
and  between  agencies  for  award 
instruments  reported  to  the  Federal 
Procurement  Data  System — Next 
Generation  (FPDS-NG).  This  new 
requirement  is  effective  no  later  than 
October  1,  2003.  On  May  21,  2003,  the 
Assistant  Administrator  for 
Prociuement  approved  a  new 
numbering  scheme  to  be  used  by  NASA 
to  comply  with  the  GSA  requirement. 
Although  assistance  agreements  are  not 
reported  to  the  FPDS,  NASA  has  always 
used  the  same  nimibering  scheme  for 
assistance  agreements  and  contracts,  as 
a  matter  of  simplicity  and  efficiency. 
This  final  rule  implements  the  revised 
numbering  scheme. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  changes  primarily  modify 
existing  internal  operational  practices. 

C.  Paperworlc  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  new  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  fttim  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
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Management  and  Budget  under  44 
U.S.C.  3501,  et.  seq. 

List  of  Subjects  in  14  CFR  Part  1260 

Grant  Programs — Science  and 
Technology. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

■  Accordingly,  14  CFR  Part  1260  is 
amended  as  follows: 

■  1.  The  authority  citation  for  14  CFR 
1260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1)  and  Pub.  L. 
97-258,  96  Stat.  1003  (31  U.S.C.  6301,  et  seq.) 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

■  2.  Amend  section  1260.15  by  revising 
paragraph  (c)  to  read  as  follows: 

§1260.15    Format  and  numbering. 


(c)  Grants  and  cooperative  agreements 
will  be  sequentially  numbered.  The 
Identification  Numbering  System  to  be 
used  for  all  types  of  NASA  grants  and 
cooperative  agreements  will  be  applied 
as  follows: 

(1)  Agency  prefix.  NASA's  agency 
prefix  shall  be  represented  by  the 
characters  "NN". 

(2)  Center.  The  Center  Identification 
Number  shall  conform  to  NASA  FAR 
Supplement  (NFS)  48  CFR  1804.7102(a). 

(3)  Fiscal  year.  The  fiscal  year  shall  be 
represented  as  two  digits. 

(4)  Action  number.  The  action  number 
shall  be  identified  using  a  two  digit 
alpha  and  two  digit  numerical  character 
from  AAOl  through  ZZ99. 

(5)  Procurement  code.  Cooperative 
Agreements  will  be  identified  using  "A" 
as  the  procurement  code.  Grants  (other 
than  training  grants)  will  be  identified 
using  "G"  as  the  procurement  code. 
Training  Grants  will  be  identified  using 
"H"  as  the  procurement  code. 

(6)  As  an  example  of  the  above  set 
forth  methodology,  the  first  two  training 
grants  awarded  by  Glenn  Research 
Center  in  Fiscal  Year  2004  would  be 
NNC04AA01H  and  NNC04AA02H. 

(7)  The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Numbers  does  not 
apply  to  NASA  grants. 

(FR  Doc.  03-23862  Filed  9-17-03;  8:45  am) 
BILUNG  CODE  7S10-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  772  and  774 
[Docket  No.  03082521 3-321 3-01  ] 
RIN  0694-AC76 

Revisions  to  the  Export  Administration 
Regulations  Based  on  ttie  2002  Missile 
Technology  Control  Regime  Plenary 
Agreements 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Final  rule. 

summary:  The  Bureau  of  Industry  and 
Secinity  (BIS)  is  amending  the 
Commerce  Control  List  (CCL)  to  reflect 
changes  to  the  Missile  Technology 
Control  Regime  (MTCR)  Annex  that 
were  agreed  to  by  MTCR  member 
countries  at  the  September  2002  Plenary 
in  Warsaw,  Poland.  BIS  is  also 
amending  certain  entries  on  the  CCL  to 
clarify  the  scope  of  and  jiu°isdiction  for 
controls  on  global  navigation  satellite 
receiving  equipment. 
EFFECTIVE  DATE:  This  rule  is  effective: 
September  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  B.  Clagett,  Director,  Nuclear  and 
Missile  Technology  Controls  Division, 
Bureau  of  Industry  and  Security, 
Telephone:  (202)  482-1641. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Missile  Technology  Control 
Regime  (MTCR)  is  an  export  control 
arrangement  among  33  nations 
including  the  world's  most  advanced 
suppliers  of  ballistic  missiles  and 
missile-related  materials  and 
equipment.  The  regime  is  designed  to 
stem  the  spread  of  rockets  and 
unmanned  air  vehicles  systepis  capable 
of  delivering  weapons  of  mass 
destruction  by  establishing  a  common 
export  control  policy  (the  Guidelines) 
and  a  shared  list  of  controlled  items  (the 
Annex)  that  each  country  implements 
with  its  own  national  legislation. 

While  the  MTCR  was  originally  meant 
to  prevent  the  spread  of  miscsiles  capable 
of  carrying  a  nuclear  warhead,  it  was 
expanded  in  January  1993  to  also  cover 
delivery  systems  for  chemical  and 
biological  weapons.  The  only  absolute 
prohibition  in  the  regime's  Guidelines  is 
on  the  transfer  of  complete  "production 
facilities"  specially  designed  for  items 
in  the  MTCR  Annex. 

This  rule  amends  part  772  of  the 
Export  Administration  Regulations  to 
add  the  definitions  for  "Range  (MTCR)" 
and  "Payload  (MTCR)"  to  the  list  of 


terms  and  revises  the  Commerce  Control 
List  (CCL)  to  reflect  changes  to  the 
MTCR  Annex  that  were  agreed  to  by 
MTCR  members  at  the  September  2002 
Plenary  in  Warsaw,  Poland.  In  addition, 
this  rule  amends  certain  entries  on  the 
CCL  to  clarify  the  scope  of  and 
jurisdiction  for  controls  on  global 
navigation  satellite  receiving  equipment 
(Export  Control  Classification  Niunbers 
(ECCNs)  7A005,  7A105  and  7A994). 

The  following  ECCNs  are  amended  as 
described: 

iClll:  Mixed  Oxides  of  Nitrogen 
added  (MTCR  Annex  change). 

7A005:  Cross-reference  to  7A105  and 
7A994  added  (clarification). 

7A103:  Integrated  Navigation  Systems 
added  (MTCR  Annex  change). 

7A105:  Entrj'  reformatted  to  clarify 
description  of  items  covered  (MTCR 
Annex  change).  Cross-reference  to 
7A005  and  7A994  added  (clarification). 

7A994:  Related  controls  paragraph 
deleted  (clarification). 

9A106:  Flight  Control  Servo  valves 
added  (MTCR  Annex  change). 

Saving  Clause 

Shipments  of  items  removed  from 
eligibility  for  a  License  Exception  or 
export  without  a  license  (NU?)  as  a 
result  of  this  regulatory  action  that  were 
on  dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  a  carrier  to  a  port  of  export,  on 
September  18,  2003,  pursuant  to  actual 
orders  for  export  to  a  foreign 
destination,  may  proceed  to  that 
destination  under  the  previous 
eligibility  for  a  License  Exception  or 
export  without  a  license  (NLR)  so  long 
as  they  have  been  exported  from  the 
United  States  before  October  20,  2003. 
Any  such  items  not  actually  exported 
before  midnight,  on  October  20,  2003, 
require  a  license  in  accordance  with  this 
regulation. 

Although  the  Export  Administration 
Act  expired  on  August  20,  2001 . 
Executive  Order  13222  of  August  17, 
2001  (66  FR  44025,  August  22.  2001).  as 
extended  bv  the  Notice  of  August  7, 
2003  (68  FR  47833,  August  11.  2003). 
continues  the  Regulations  in  effect 
under  the  International  Emergency 
Economic  Powers  Act. 

Rulemaking  Requirements 

l.This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failiue  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  luiless  that  collection  of 
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infoimation  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  involves  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  ef  seq.).  This  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  for  a 
manual  submission  and  40  minutes  for 
an  electronic  subnlission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  under  E.O.  13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procediue  Act  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  comments  on  this 
regulation  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Matthew  Blaskovich,  Office  of  Exporter 
Services,  Bureau  of  Industry  and 
Security,  Department  of  Commerce,  PO 
Box  273,  Washington,  DC  20044. 

List  of  Subjects 

15  CFR  Parts  772  and  774 
Exports,  Foreign  trade. 

■  Accordingly,  parts  772  and  774  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

PART  772— (AMENDED] 

■  1.  The  authority  citations  for  15  CFR 
part  772  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  13222,  66  PR  44025, 
3  CFR,  2001  Comp.,  p.  783;  Notice  of  August 
7.  2003,  68  FR  47833,  August  11,  2003. 

■  2.  Section  772.1  is  amended  by  adding 
definitions  for  "Payload"  and  "Range" 
(MTCR)  in  alphabetical  order  as  follows: 


§772.1     Definitions  of  terms  as  used  in  the 
Export  Administration  Regulations  (EAR). 


"Payload* 
that  can  be 
specified  rocket 
aerial  vehic 
used  to  maintain 


(MTCR).  The  total  mass 
<  arried  or  delivered  by  the 
system  or  unmanned 
(UAV)  system  that  is  not 
flight. 


ar 


Note:  The 

subsystems, 
the  payload 
configuration 
consideration 


p  arti 


..icular  equipment. 
..-  components  to  be  included  in 
d  spends  on  the  type  and 
~  of  the  vehicle  under 


Technical  No  es: 


4 


equip  nent 


a.  Ballistic 

1.  "Payloa( 

re-entry  vehi 

i.  The  RVs, 

A.  DedicataH 
control 

B.  Dedicate  1 
ii.  Munitior  s 

non-explosiv( 
iii.  Support 
mechanisms 
used  to  attach 
bus/post-boos  t 
without  vio 
the  vehicle; 


.Jssiles  . 

'  for  systems  with  separating 
les  (RVs)  includes: 
ncluding: 
guidance,  navigation,  and 


y 


\a'  ing 


Mechantms  and  devices  for  safing, 
or  firing; 

countermeasures  equipment 
ammers,  or  chaff  dispensers) 
om  the  RV  bus/post-boost 


:  busi  po; 


ist-boost  vehicle  or  attitude 
trim  module  not  including 
ystems/subs^stems  essential  to  the 
ler  stages. 

for  systems  with  non- 
vehicles  includes: 
of  any  type  (e.g.,  explosive  or 


a  the 


re-  mtry ' 


DrI 

thout 

^th; 


IV. 

arming,  fuzin; 

V.  Any  othe  • 
(e.g.,  decoys, 
that  separate 
vehicle: 

vi.  The 
control/veloc;  ty 
s 
operation  of 

2.  "Payload 
separating 

i.  Munition ; 
non-explosive ) 

ii 
mechanisms 
removed  wi 
integrity  of 

ii 
arming,  fuzin 

iv.  Any 
decoys. 

can  be  removed 
structural  in 

b.  Space 
includes: 

1.  Satellites 

2.  Satellite 
including,  if 
motors  or  sim 

c.  Soundinf 
1.  Equipmeit 

as  data  gath 
devices  for 

2. 
that  can  be 
structural 

d.  Cruise 
1.  Munitioiis 


non-explosiv( 
2.  Support 
for  the  munitions 
without 
the  vehicle 


countermeasures  equipment; 
of  any  type  (e.g.,  explosive  or 

ng  structures  and  deployment 
jr  the  munitions  (e.g.  hardware 
to,  or  separate  the  RV  from,  the 
vehicle)  that  can  be  removed 
the  structural  integrity  of 


Support!  ig  structures  and  deployment 
the  munitions  that  can  be 
violating  the  structural 
vehicle; 
Mechanisms  and  devices  for  safing, 
or  firing; 
couhtermeasures  equipment  (e.g., 
)amm  us,  or  chaff  dispensers)  that 
without  violating  the 
tigrity  of  the  vehicle. 
Lafinch  Vehicles — "Payload" 


(single  or  multiple); 
o-launch  vehicle  adapters 
^plicable,  apogee/perigee  kick 
lar  maneuvering  systems; 
Rockets — "Payload"  includes: 
required  for  a  mission,  such 
,  recording  or  transmitting 
mission-specific  data; 
Recovery  equipment  (e.g.,  parachutes) 
re  noved  without  violating  the 
inti  grity  of  the  vehicle. 

'Payload"  includes: 
of  any  type  (e.g.,  explosive  or 


et  ng, 


W  issiles- 


i|ig  structures  and  mechanisms 
that  can  be  removed 
violating  the  structural  integrity  of 


3.  Mechanisms  and  devices  for  safing, 
arming,  fuzing  or  firing; 

4.  Countermeasures  equipment  (e.g., 
decoys,  jammers  or  chaff  dispensers)  that  can 
be  removed  without  violating  the  structural 
integrity  of  the  vehicle; 

5.  Signature  alteration  equipment  that  can 
be  removed  without  violating  the  structural 
integrity  of  the  vehicle; 

e.  Other  UAVs — "Payload"  includes: 

1.  Munitions  of  any  type  (e.g.,  explosive  or 
non-explosive); 

2.  Mechanisms  and  devices  for  safing, 
arming,  fuzing  or  firing; 

3.  Countermeasures  equipment  (e.g., 
decoys,  jammers  or  chaff  dispensers)  that  can 
be  removed  without  violating  the  structural 
integrity  of  the  vehicle; 

4.  Signature  alteration  equipment  that  can 
be  removed  without  violating  the  structural 
integrity  of  the  vehicle; 

5.  Equipment  required  for  a  mission  such 
as  data  gathering,  recording  or  transmitting 
devices  for  mission-specific  data; 

6.  Recovery  equipment  (e.g.,  parachutes) 
that  can  be  removed  without  violating  the 
structural  integrity  of  the  vehicle. 
***** 

"Range"  (MTCR).  The  maximum  distance 
that  the  specified  rocket  system  or  unmanned 
aerial  vehicle  (UAV)  system  is  capable  of 
traveling  in  the  mode  of  stable  flight  as 
measured  by  the  projection  of  its  trajectory 
over  the  surface  of  the  Earth. 

Technical  Notes: 

a.  The  maximum  capability  based  on  the 
design  characteristics  of  the  system,  when 
fully  loaded  with  fuel  or  propellant,  will  be 
taken  into  consideration  in  determining 
range. 

b.  The  range  for  both  rocket  systems  and 
UAV  systems  will  be  determined 
independently  of  any  external  factors  such  as 
operational  restrictions,  limitations  imposed 
by  telemetry,  data  links  or  other  external 
constraints. 

c.  For  rocket  systems,  the  range  will  be 
determined  using  the  trajectory  that 
maximizes  range,  assuming  ICAO  standard 
atmosphere  with  zero  wind. 

d.  For  UAV  systems,  the  range  will  be 
determined  for  a  one-way  distance  using  the 
most  fuel-efficient  flight  profile  (e.g.,  cruise 
speed  and  altitude),  assuming  ICAO  standard 
atmosphere"  with  zero  wind. 


PART  774— [AMENDED] 

■  3.  The  authority  citation  for  15  CFR 
part  774  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  Sec.  901-911,  Pub.  L. 
106-387;  Sec.  221,  Pub.  L.  107-56;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  August  7,  2003,  68 
FR  47833,  August  11,  2003. 
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■  4.  SupplementNo.  1  to  part  774  (the 
Commerce  Control  List),  Category  1 — 
Materials,  Chemicals,  "Microorganisms" 
&  "Toxins",  Export  Control 
Classification  Number  (ECCN)  iClll, 
List  of  Items  Controlled  Section  is 
amended  by  revising  the  "Related 
Controls"  and  "Items"  paragraphs  to 
read  as  follows: 

iClll    Propellants  and  constituent 
chemicals  for  propellants,  other  than 
those  specified  in  ICOII,  as  follows  (see 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  *  *  *  * 

Related  Controls:  Butacene  as  defined 
by  iClll.c.l  is  subject  to  the  export 
licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls  [See  22  CFR  121.12.b(6), 
other  ferrocene  derivatives) 

Related  Definitions:  *  *  * 

Items 

a.  Propulsive  substances: 

a.l.  Spherical  aluminum  powder, 
other  than  that  specified  on  the  U.S. 
Munitions  List,  with  particles  of 
uniform  diameter  of  less  than  200 
micrometer  and  an  aluminum  content  of 
97%  by  weight  or  more,  if  at  least  10 
percent  of  the  total  weight  is  made  up 
of  particles  of  less  than  63  micrometer, 
according  to  ISO  2591:1988  or  national 
equivalents  such  as  JIS  Z8820. 

Technical  Note:  A  particle  size  of  63 
micrometer  (ISO  R-565)  corresponds  to 
250  mesh  (Tyler)  or  230  mesh  (ASTM 
standard  E-11). 

a.  2.  Metal  fuels,  other  than  that 
controlled  by  the  U.S.  Munitions  List,  in 
particle  sizes  of  less  than  z60  x  10-^  m 
(60  micrometers),  whether  spherical, 
atomized,  spheroidal,  flaked  or  groimd, 
consisting  97%  by  weight  or  more  of 
any  of  the  following: 

a.2.a  Zirconiiun; 

a.2.b  Beryllium; 

a.2.c  Magnesium;  or 

a.2.d  Alloys  of  the  metals  specified  by 
a. 2. a  to  a.2.c  above. 

Technical  Note:  The  natural  content 
of  hafniiun  in  the  zirconiimi  (tjrpically 
2%  to  7%)  is  counted  with  the 
zirconium. 

a. 3.  Liquid  oxidizers,  as  follows: 

a.3.a.  Dinitrogen  trioxide; 

a.3.b.  Nitrogen  dioxide/dinitrogen 
tetroxide; 

a.3.c.  Dinitrogen  pentoxide; 

a.3.d..  Mixed  Oxides  of  Nitrogen 
(MON) 

Technical  Note:  Mixed  Oxides  of 
Nitrogen  (MON)  are  solutions  of  Nitric 
Oxide  (NO)  in  Dinitrogen  Tetroxide/ 
Nitrogen  Dioxide  (N2O4/NO2)  that  can 
be  used  in  missile  systems.  There  are  a 


range  of  compositions  that  can  be 
denoted  as  MONi  or  MONij,  where  i  and 
j  are  integers  representing  the 
percentage  of  Nitric  Oxide  in  the 
mixture  (e.g.,  MON3  contains  3%  Nitric 
Oxide.  MON25  25%  Nitric  Oxide.  An 
upper  limit  is  MON40,  40%  by  weight). 

b.  Polymeric  substances: 
b.l.  Carboxy-terminated 

polybutadiene  (CTPB); 

b.2.  Hydroxy-terminated 
polybutadiene  (HTPB),  other  than  that 
controlled  by  the  U.S.  Munitions  List; 

b.3.  Polybutadiene-acrylic  acid 
(PBAA); 

b.4.  Polybutadiene-acrylic  acid- 
acrylonitrile  (PBAN); 

c.  Other  propellant  additives  and 
agents: 

c.l.  Butacene ; 

c.2.  Triethylene  glycol  dinitrate 
(TEGDN); 

C.3.  2-Nitrodiphenylamine; 

C.4.  Trimethylolethane  trinitrate 
(TMETN); 

C.5.  Diethylene  glycol  dinitrate 
(DEGDN). 

■  5.  Supplement  No.  1  to  Part  774  (the 
Commerce  Control  List),  Category  7 — 
Navigation  and  Avionics,  ECCN  7A005 
is  amended  by  adding  a  Note  to  read  as 
follows: 

7A005    Global  navigation  satellite 
systems  (i.e.  GPS  or  GLONASS) 
receiving  equipment,  and  specially 
designed  components  therefor.  (These 
items  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of 
State,  Office  of  Defense  Trade  Controk. 
See  22  CFR  part  121.) 

Note  to  7A005:  See  also  7A105  and  7A994. 

■  6.  Supplement  No.  1  to  Part  774  (the 
Commerce  Control  List),  Category  7 — 
Navigation  and  Avionics.  ECCN  7A103, 
List  of  Items  Controlled  Section,  is 
amended  by  revising  the  "Items" 
paragraph  to  read  as  follows: 

7A103    Instrumentation,  navigation 
equipment  and  systems,  other  than 
those  controlled  by  7A003,  and 
specially  designed  components 
therefor. 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  *  *  * 

Related  Definitions:  *  *  *  '^ 

Items: 

a.  Inertial  or  other  equipment  using 
accelerometers  or  gyros  controlled  by 
7A001,  7A002,  7A101  or  7A102  and 
systems  incorporating  such  equipment; 

Note:  7Al03.a  does  not  control  equipment 
containing  accelerometers  specially  designed 
and  developed  as  MWD  (Measurement  While 


Drilling)  sensors  for  use  in  down-hole  well 
services  operations. 

b.  Integrated  flight  instrument 
systems,  which  include  gyrostabilizers 
or  automatic  pilots,  designed  or 
modified  for  use  in  "missiles". 

c.  Integrated  Navigation  Systems, 
designed  or  modified  for  use  in 
"missiles"  and  capable  of  providing  a 
navigational  acciu-acy  of  200m  Circular 
Error  Probable  (CEP)  or  less. 

Technical  Note:  An  'integrated 
navigation  system'  typically 
incorporates  the  following  components: 

1.  An  inertial  measurement  device 
(e.g.,  an  attitude  and  heading  reference 
system,  inertial  reference  unit,  or 
inertial  navigation  system); 

2.  One  or  more  external  sensors  used 
to  update  the  position  and/or  velocity, 
either  periodically  or  continuously 
throughout  the  flight  (e.g..  satellite 
navigation  receiver,  radar  altimeter, 
and/or  Doppler  radar);  and 

3.  Integration  hardware  and  software. 

■  7.  Supplement  No.  1  to  Part  774  (the 
Commerce  Control  List),  Category  7 — 
Navigation  and  Avionics.  ECCN  7A105 
is  revised  to  read  as  follows:  - 

7A105    Receiving  equipment  for 
Global  Navigation  SateUite  Systems 
(GNSS)  (e.g.  GPS,  GLONASS,  or 
Galileo)  having  any  of  the  following 
characteristics,  and  specially  designed 
components  therefor.  (These  items  are 
subject  to  the  export  licensing  authority 
of  the  U.S.  Department  of  State,  Office 
of  Defense  Trade  Controls.  See  22  CFR 
part  121.) 

1.  Designed  or  modified  for  use  in 
"missiles";  or 

2.  Designed  or  modified  for  airborne 
applications  and  having  any  of  the 
following: 

a.  Capable  of  providing  navigation 
information  at  speeds  in  excess  of  600 
m/s  (1,165  nautical  mph). 

b.  Employing  decryption,  designed  or 
modified  for  military  or  governmental 
services,  to  gain  access  to  GNSS  secured 
signal/data;  or 

c.  Being  specially  designed  to  employ 
anti-jam  features  (e.g.  null  steering 
antenna  or  electronically  steerable 
antenna)  to  function  in  an  environment 
of  active  or  passive  countenneasures. 

Note  to  7A10S:  See  also  7A005  and  7A994. 

■  8.  Supplement  No.  1  to  Part  774  (the 
Commerce  Control  List),  Category  7 — 
Navigation  and  Avionics.  ECCN  7A994, 
List  of  Items  Controlled  Section  is 
amended  by  revising  the  "Related 
Controls"  paragraph  to  read  as  follows: 


54658       Federal  Register /Vol.  68,  No.  181/Tljursday,  September  18,  2003 /Rules  and  Regulations 


7A994    Other  navigation  direction 
finding  equipment,  airborne 
communication  equipment,  all  aircraft 
inertia!  navigation  systems  not 
controlled  under  7A003  or  7A103,  and 
other  avionic  equipment,  including 
parts  and  components,  n.e.s. 
***** 

List  of  Items  Controlled 

Unit:*   *   * 
Related  Controls:  N/A. 
Related  Definitions:  *  *  * 
Items:  *  *  * 
***** 

■  9.  Supplement  No.  1  to  Part  774  (the 
Commerce  Control  List),  Category  9 — 
Propulsion  Systems,  Space  Vehicles,  and 
Related  Equipment,  ECCN  9A106,  List  of 
Items  Controlled  Section  is  amended  by 
revising  the  "Items"  paragraph  to  read  as 
follows: 

9A106    Systems  or  components,  other 
than  those  controlled  by  9A006,  usable 
in  "missiles",  as  follows  (see  List  of 
Items  Controlled),  and  specially 
designed  for  liquid  rocket  propulsion 
systems. 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  *   *  * 
Related  Definitions:  *   *   * 
Items: 

a  Ablative  liners  for  thrust  or 
combustion  chambers; 

b.  Ro(!ket  nozzles: 

c.  Thrust  vector  control  sub-systems; 
Technical  Note:  Examples  of  methods 

of  achieving  thrust  vector  control 
controlled  by  9A106.C  includes: 

1.  Flexible  nozzle; 
■  2.  Fluid  or  secondary  gas  injection; 

3.  Movable  engine  or  nozzle; 

4.  Deflection  of  exhaust  gas  steam  (jet 
vanes  or  probes);  or 

5.  Thrust  tabi, 

d.  Liquid  and  slurry  propellant 
(including  oxidizers)  control  systems, 
and  specially  designed  components 
therefor,  designed  or  modified  to 
operate  in  vibration  environments  of 
more  than  10  g  rms  between  20  Hz  and 
2000  Hz. 

Note:  The  only  servo  valves  and  pumps 
controlled  by  9Al06.d.  are  the  following: 

a.  Servo  valves  designed  for  flow  rates 
of  24  liters  per  minute  or  greater,  at  an 
absolute  pressure  of  7  Mpa  or  greater, 
that  have  an  actuator  response  time  of 
less  than  lOQms; 

b.  Pumps,  for  liquid  propellants,  with 
shaft  speeds  equal  to  or  greater  than 
8,000  rpm  or  with  discha.ge  pressures 
equal  to  or  greater  than  7  Mpa. 

e.  Flight  control  servo  valves  designed 
or  modified  for  use  in  "missiles"  and 


designed  or  jnddified  to  operate  in  a 
vibration  environment  of  more  than  lOg 
RMS  over  the  entire  range  between 
20Hz  and  2MHz. 

Dated:  Septimber  12,  2003. 
Matthew  Borilian, 

Acting  Assisto  nt  Secretary  for  Export 
Administration. 

(FR  Doc.  03-21888  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  3j  10-33-P  ^ 


21  CFR  Part 


DEPARTME  41  OF  HEALTH  AND 
HUMAN  SEf  VICES 

Food  and  Di  ug  Administration 


520 


Oral  Dosag^  Form  New  Animal  Drugs; 
Change  of  awnsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


Tie 


SUMMARY: 

Administration 
animal  drug 
change  of 
animal 
Teva 
Laboratories 


Food  and  Drug 
(FDA)  is  amending  the 
regulations  to  reflect  a 
sp  jnsor  for  two  approved  new 
drug  applications  (NADAs)  from 
Pharmaceuticals  USA  to  Delmarva 
Inc. 
:  Tile  is  effective  September 


DATES:  This 

18. 2003. 

FOR  FURTHErt  INFORMATION  CONTACT: 

David  R.  Nei  kfkirk,  Center  for  Veterinary 
Medicine  (H  ^-100),  Food  and  Drug 
Administrat  on,  7500  Standish  PI. 
Rockville,  IvmD  20855,  301-827-6967,  e- 
mail:  dnewkirk@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Teva 
Pharmaceuticals  USA,  650  Cathill  Rd., 
Sellersville,  PA  18960,  has  informed 
FDA  that  it  Has  transferred  ownership 
of,  and  all  rights  and  interest  in,  the 
following  tw  3  approved  NADAs  to 
Delmarva  La  joratories.  Inc.,  1500 
Huguenot  R<  .,  suite  106,  Midlothian, 
VA  23113: 


NADA  No. 


65-492 


65-^95 


Trade  Name 


ROBAMOX  V  (amoxicillin  tri- 
hydrate)  Tablets 


ROBAMOX  V  (amoxicillin  tri- 
hydrate) 


According  y,  the  agency  is  amending 
the  regulatio  is  in  21  CFR  520.88b  and 
520.88f  to  reflect  the  transfer  of 
ownership.  I 

This  rule  aoes  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  ol  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressioni  1  review  requirements  in  5 
U.S.C.  801-(  08. 


List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§  520.88b    [Amended] 

■  2.  Section  520.88b  Amoxicillin 
trihydrate  for  oral  suspension  is 
amended  in  paragraph  (c)  by  removing 
"Sponsor.  See  Nos.  000093  and  000856" 
and  by  adding  in  its  place  "Sponsors.  See 
Nos.  000856  and  059079". 

§520.88f    [Amended] 

■  3.  Section  520.88f  Amoxjci7/in 
trihydrate  tablets  is  amended  in 
paragraph  (b)  by  removing  "Sponsor.  See 
Nos.  000093  and  000856"  and  by  adding 
in  its  place  "Sponsors.  See  Nos.  000856 
and  059079". 

Dated:  August  28,  2003. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

[FR  Doc.  03-23779  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  556  and  558 

New  Animal  Drugs;  Ractopamine 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Elanco 
Animal  Health.  The  NADA  provides  for 
use  of  ractopamine  hydrochloride  Type 
A  medicated  articles  to  make  Type  B 
and  Type  C  medicated  feeds  used  for 
increased  rate  of  weight  gain,  improved 
feed  efficiency,  and  increased  carcass 
leanness  in  cattle  fed  in  confinement  for 
slaughter. 

DATES:  This  rule  is  effective  September 
18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
S.  Dubbin,  Center  for  Veterinary 


•  * 
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Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0232,  e- 
mail:  edubbin@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  A  Division  of  Eli  Lilly 
&  Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  filed  NADA 
141-221  that  provides  for  use  of 
OPTAFLEXX  45  (ractopamine 
hydrochloride)  Type  A  medicated 
article  to  make  dry  and  liquid  Type  B 
and  dry  Type  C  medicated  feeds  used 
for  increased  rate  of  weight  gain, 
improved  feed  efficiency,  and  increased 
carcass  leanness  in  cattle  fed  in 
confinement  for  slaughter  during  the 
last  28  to  42  days  on  feed.  The  NADA 
is  approved  as  of  June  13,  2003,  and  the 
regulations  in  21  CFR  556.570  and 
558.500  are  amended  to  reflect  the 
approval.  The  basis  of  approved  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  writh  the  fi-eedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1  l(e)(2){ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  impact  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  FDA's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 


assessment,  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2){FKii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  June 
13, 2003  . 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  556 

Animal  drugs,  Foods. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  556  and  558  are  amended  as 
follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

■  1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b,  371. 

■  2.  Section  556.570  is  revised  to  read  as 
follows: 

§556.570    Ractopamine. 

(a)  Acceptable  Daily  Intake  (ADI).  The 
ADI  for  total  residues  of  ractopamine 
hydrochloride  is  1.25  micrograms  per 
kilogram  of  body  weight  per  day. 


(b)  Tolerances  —(1)  Catt/e— (i)  LjVer 
(the  target  tissue).  The  tolerance  for 
ractopamine  hydrochloride  {the  marker 
residue)  is  0.09  parts  per  million  (ppm) 

(ii)  Muscle.  The  tolerance  for 
ractopamine  hydrochloride  (the  marker 
residue)  is  0.03  ppm. 

(2)  Swine— (i)  Liver  (the  target  tissue). 
The  tolerance  for  ractopamine 
hydrochloride  (the  marker  residue)  is 
0.15  ppm. 

(ii)  Muscle.  The  tolerance  for 
ractopamine  hydrochloride  (the  marker 
residue)  is  0.05  ppm. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

■  4.  Section  558.500  is  amended  by 
adding  paragraphs  (d)(3)  and  {e)(2)  to 
read  as  follows: 

§558.500    Ractopamine.  • 


(d)  *     *     * 

(3)  Ractopamine  liquid  Type  B  cattle 
feeds  may  be  manufactured  from  dry 
ractopamine  Type  A  articles.  The  liquid 
Type  B  feeds  must  be  maintained  at  a 
pH  of  4.5  to  7.5.  Mixing  directions  for 
liquid  Type  B  feeds  requiring 
recirculation  or  agitation:  Recirculate 
immediately  prior  to  use  for  not  less 
than  10  minutes,  moving  not  less  than 
1  percent  of  the  tank  contents  per 
minute  from  the  bottom  of  the  tank  to 
the  top.  Recirculate  daily  as  described 
even  when  not  used. 

(e)  *  *   * 
(2)  Cattle— 


Ractopamine  in 
grams/ton 


(i)  8.2  to  24.6 


(ii)  9.8  to  24.6 


Combination 
in  grams/ton 


Indications  tor  use 


Cattle  fed  in  confinement  tor  siaugfiter:  For 
increased  rate  of  weight  gain  and  im- 
proved feed  efficiency  during  the  last  28  to 
42  days  on  feed. 


Limitations 


Cattle  fed  in  confinement  for  slaughter:  For 
increased  rate  of  weight  gain,  improved 
feed  efficiency,  and  increased  carcass 
leanness  during  the  last  28  to  42  days  on 
feed. 


Feed  continuously  as  sole  ration  during  the 
last  28  to  42  days  on  feed.  Not  for  animals 
ir>tended  for  breeding. 


Sponsor 


000986 


Feed  continuously  as  sole  ration  during  the 
last  28  to  42  days  on  feed.  Not  for  animals 
intended  for  breeding. 


000986 
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Dated:  September  9.  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  03-23892  Filed  9-17-03;  8:45  am] 
HLUNG  CODE  41M>-01-:S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Pari  602 

[TD9061] 

RIN  1545-8B55 

Autontatic 'Extension  of  Time  To  File 
Certain  Information  Returns  and 
Exempt  Organization  Returns; 
Correction  .  •^ 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Conection  to  final  and 
temporary  regulations. 

summary:  This  document  contains 
corrections  to  final  and  temporary 
regulations  that  were  published  in  the 
Federal  Register  on  Jime  11,  2003  (68 
FR  34797),  regarding  an  automatic 
extension  of  time  to  file  certain 
information  returns  and  exempt 
organization  returns  under  section  6081 
of  the  Internal  Revenue  Code. 

DATES:  This  correction  is  effective  June 
11,2003. 

FOR  FURTHERJNFORMATION  CONTACT: 

Charles  A.  Hall  (202)  622-4940  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  and  temporary  regulations 
that  are  the  subject  of  these  corrections 
are  under  section  6081  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  these. final  and 
temporary  regulations  (TD  9061)  contain 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  clarification. 

Correction  of  Publication 

■  Accordingly,  the  publication  of  the 
final  and  temporary  regulations  (TD 
9061),  which  were  the  subject  of  FR  Doc. 
03-14603,  is  corrected  to  read  as  follows: 

■  On  page  34799,  coliunn  3, 

§  602.101(b),  the  entries  in  the  table  are 
corrected  to  read  as  follows: 

f  802.1 01    0MB  Control  numbers 

***** 


CFR  part  or  sfction  where  iden- 
tified aril  described 


Current 
0MB  con- 
trol No. 


1.6081 -ST 
1.6081-9T 


Cjmthia  E.  Grfcsby, 

Acting  Chief,  J 
Branch,  Legal 
Chief  Counsel 
Administrat 


1545-1840 
1545-1840 


ubiications  and  Regulations 
Processing  Division,  Associate 
Procedures  and 


tio  t). 

IFR  Doc.  03-2  1876  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  4^0-01-P 


Special  Loc^l 
Events; 
Beach  to 


JaniBs 


Fir^t 


AGENCY: 
ACTION: 


DEPARTME^  OF  HOIMELAND 
SECURITY 

Coast  Guarc 

33  CFR  Part  100 
[CGD05-0a-1  »9] 
RIN1625-AA(e 


Regulations  for  Marine 
i  River,  Jamestown 
:  Colony  Beach,  VA 


Coakt  Guard,  DHS. 
Tern  jorary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  c  uring  the  "James  River 
Cancer  Swin  ",  a  marine  event  to  be 
held  Septem  )er  21,  2003  on  the  waters 
of  the  James  liver,  between  Jamestown 
Beach  and  First  Colony  Beach,  Virginia. 
These  speciaB  local  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  i  >  intended  to  tempoi  arily 
restrict  vessql  traffic  in  a  portion  of  the 
James  River  )etween  Jamestown  Beach 
and  First  Co  ony  Beach,  Virginia  during 
the  event. 

DATES:  This  :  ule  is  effective  from  12:45 
p.m.  to  3:45  p.m.  on  September  21, 
2003.  j 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  peing  available  in  the 
docket,  are  pjart  of  docket  CGD05-03- 
129  and  are  Available  for  inspection  or  . 
copying  at  Cbmmander  (oax).  Fifth 
Coast  Guard  [District,  431  Crawford 
Street,  Portstnouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Protect  Manager,  Auxiliary  and 
RecreationalBoating  Safety  Branch,  at 
(757) 398-6204. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  Inibrmation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  event 
will  take  place  on  September  21,  2003. 
There  is  not  sufficient  time  to  allow  for 
a  notice  and  comment  period,  prior  to 
the  event.  Because  of  the  danger  posed 
to  the  swinuners  competing  within  a 
confined  area,  special  local  regulations 
are  necessary  to  provide  for  the  safety  of 
event  participants,  support  crcift  and 
other  vessels  transiting  the  event  area. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the.Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Delaying  the  effective  date  would  be 
contrary  to  the  public  interest,  since 
immediate  action  is  needed  to  ensure 
the  safety  of  participants,  support  craft, 
spectator  craft  and  other  vessels 
transiting  the  event  area.  For  the  safety 
concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  dining  the  event.  However, 
advance  notifications  will  be  made  to 
affected  users  of  the  waterway  via 
marine  information  broadcasts  and  area 
newspapers. 

Background  and  Purpose 

On  September  21,  2003,  the  College  of 
William  and  Mary  will  sponsor  the 
"James  River  Cancer  Swim".  The  event 
will  consist  of  approximately  60 
swimmers  competing  across  a  portion  of 
the  James  River  between  Jamestown 
Beach  and  First  Colony  Beach,  Virginia. 
The  competition  will  begin  at  the 
southern  shoreline.  The  participants 
will  swim  across  to  the  northern  shore, 
and  then  retiim  to  the  finish  line  on  the 
southern  shore.  Approximately  10 
support  vessels  will  accompany  the 
swimmers.  Due  to  the  need  for  vessel 
control  during  the  swimming  event,  the 
Coast  Guard  will  temporarily  restrict 
vessel  traffic  in  the  event  area  to  provide 
for  the  safety  of  participants,  support 
craft  and  other  transiting  vessels. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary  specidl  local  regulations  on 
specified  waters  of  the  Jamr    River 
between  Jamestown  Beach  diid  First 
Colony  Beach,  Virginia.  The  temporary 
special  local  regulations  will  be  in  effect 
from  12:45  p.m.  to  3:45  p.m.  on 
September  21,  2003.  The  effect  will  be 
to  restrict  general  navigation  in  the 
regulated  area  during  the  event.  Except 
for  persons  or  vessels  authorized  by  the 
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Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area.  Vessel  traffic  will  be 
allowed  to  transit  the  regulated  area  at 
slow  speed  as  the  swim  progresses, 
when  the  Coast  Guard  Patrol 
Commander  determines  it  is  safe  to  do 
so.  These  regulations  are  needed  to 
control  vessel  traffic  during  the  event  to 
enhance  the  safety  of  participants, 
spectators  and  transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of  • 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  temporary  final  rule  to  be  so    ' 
minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 

Although  this  regulation  restricts 
vessel  traffic  transiting  a  portion  of  the 
James  River  during  the  event,  the  effect 
of  this  regulation  will  not  be  significant 
due  to  the  limited  duration  that  the 
regulated  area  will  be  in  effect. 
Extensive  advance  notifications  will  be 
made  to  the  maritime  community  via 
marine  information  broadcasts  and  area 
newspapers  so  mariners  can  adjust  their 
plcms  accordingly.  In  addition,  vessel 
traffic  will  be  allowed  to  transit  the 
regulated  area  at  slow  speed  as  the  swim 
progresses,  when  the  Coast  Guard  Patrol 
Commander  determines  it  is  safe  to  do 
so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "smalF entities"  comprises 
^  small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  trcmsit  or  anchor  in 


the  effected  portion  of  the  James  River 
during  the  event. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  only  a  short  period,  from  12:45 
p.m.  to  3:45  p.m.  on  September  21, 
2003.  Vessels  desiring  to  transit  the 
event  area  will  be  able  to  transit  the 
regulated  area  at  slow  speed  as  the  swim 
progresses,  when  the  Coast  Guard  Patrol 
Commander  determines  it  is  safe  to  do 
so.  Before  the  enforcement  period,  we 
will  issue  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator}'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  yoiu' 
small  business,  organization,  x>r 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coagt  Guard,  call  1-  ' 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 


their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

•  We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of    - 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
will  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  tribal  governments,  because 
it  does  not  have  a  substantial  and  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Governments  and  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
.  distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  enei^gy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 
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Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded  under 
figure  2-1,  paragraph  (34)(h],  of  the 
Instruction,  from  further  environmental 
documentation.  Special  local 
regiilatibns  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  are 
specifically  excluded  fix)m  further 
analysis  and  documentation  under  those 
sections.  Under  figure  2-1,  paragraph 
(34)(h),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
refjuirements.  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100  - 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  Department  of 
Homeland  Security  Delegation  No.  0170.1. 
m  2.  Add  a  temporary  §  100.35-T05-129 
to  read  as  follows: 

S100.35-T05-129    James  River, 
Jamestown  Beach  to  First  Colony  Beach, 
VA. 

(a)  Definitions. 

Coast  Guard  Patrol  Commander 
means  a  commissioned,  warrant,  or 
petty  officer  of  the  Coast  Guard  who  has 
been  designated  by  the  Commander, 
Coast  Guard  Group  Hampton  Roads. 

Official  Patrol  means  any  vessel 
assigned  or  approved  by  Commander, 
Coast  Guard  Group  Hampton  Roads 
with  a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  on  board  and 
displaying  a  Coast  Guard  ensign. 

Regulated  Area  includes  all  waters  of 
the  James  River  enclosed  by  a  line 
drawn  southerly  from  a  point  on  the 
shoreline  at  latitude  37°  12'  33' N, 
longitude  076°  46'  52' W,  thence  to 
latitude  37°  10'  58' N,  longitude  076°  47' 
06'  W,  thence  easterly  along  the 
shoreline  to  latitude  37°  10'  35' N, 
longitude  076°  46'  42' W,  thence 
northerly  to  l^itude  37°  12'  22' N, 


longitude  076°  46'  27' W,  thence 
returning  westerly  along  the  shoreline  to 
latitude  37°  12'  33' N,  longitude  076°  46' 
52'  W.  All  coordinates  reference  Datum 
NAD  1983. 1 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  of  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  oj  erator  of  any  vessel  in  the 
regulated  ax  3a  shall: 

(i)  Stop  ti  e  vessel  immediately  when 
directed  to  <  o  so  by  any  official  patrol. 

(ii)  Proceed  as  directed  by  any  official 
patrol. 

.  (c)  Enforc  ?ment  period.  This  section 
will  be  enfo  'ced  from  12:45  p.m.  to  3:45 
p.m.  on  Sep  teraber  21,  2003. 

Dated:  SepI  ember  8.  2003. 
Sally  Brice-G  'Hara, 

Rear  Admiral   U.S.  Coast  Guard,  Commander, 
Fifth  Coast  G  \ard  District. 
|FR  Doc.  03-:  3778  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  t  910-1 5-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  GuaA 
33  CFR  Par  100 


[CGD05-«a- 


RIN  1625-AA|08 

Special  Lodal 
Events;  Ch^ptank 
MD 


AGENCY:  Coist  Guard,  DHS. 
ACTION:  Ten  iporary  final  rule. 


SUMMARY: 

establishing 
regulations 
Challenge", 
September 
Choptank 
Maryland. ' 
regulations 
the  safety  o 
during  the 
intended  to 
Choptank 
DATES:  This 
a.m.  throug 
2003. 


Tie  I 


Ri 


24] 


Regulations  for  Marine 
River,  Cambridge, 


Coast  Guard  is 
temporary  special  local 
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ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  lart  of  docket  CGD05-03- 
124  and  are  available  for  inspection  or 
copying  at  ( lommander  (oax),  Fifth 
Coast  Guarc  District,  431  Crawford 
Street,  Port!  mouth,  Virginia  23704- 
5004,  betwt  en  9  a.m.  and  2  p.m. 
Monday  thx  Dugh  Friday,  except  Federal 
holidays 


FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Branch,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  event 
will  take  place  on  September  28,  2003. 
There  is  not  sufficient  time  to  allow  for 
a  notice  and  conunent  period,  prior  to 
the  event.  Because  of  the  danger  posed 
by  high-speed  power  boats  competing 
within  a  confined  area,  special  local 
regulations  are  necessary  to  provide  for 
the  safety  of  event  participants,  support 
craft,  spectators  and  other  vessels 
transiting  the  event  area. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Delaying  the  effective  date  would  be 
contrary  to  the  public  interest,  since 
immediate  action  is  needed  to  ensure 
the  safety  of  participants,  spectator  craft 
and  other  vessels  transiting  the  event 
area.  For  the  safety  concerns  noted,  it  is 
in  the  public  interest  to  have  these 
regulations  in  effect  during  the  event. 
However,  advance  notifications  will  be 
made  to  affected  users  of  the  waterway 
via  marine  information  broadcasts  and 
area  newspapers. 

Background  and  Purpose 

On  September  28,  2003,  the 
Chesapeake  Bay  Powerboat  Association 
will  sponsor  the  "Chesapeake 
Challenge",  on  the  waters  of  the 
Choptank  River  at  Cambridge, 
Maryland.  The  event  will  consist  of 
approximately  30  offshore  powerboats 
conducting  high-speed  competitive 
races  between  the  Rt.  50  bridge  and 
Oystershell  Point.  A  fleet  of 
approximately  250  spectator  vessels  is 
expected  to  gather  nearby  to  view  the 
competition.  Due  to  the  need  for  vessel 
control  during  the  event,  vessel  traffic 
will  be  temporarily  restricted  to  provide 
for  the  safety  of  participants,  spectators 
and  transiting  vessels. 

e 

Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Choptank  River. 
The  temporary  regulations  will  be 
enforced  from  11:30  a.m.  to  4:30  p.m.  on 
September  28,  2003,  and  will  restrict 
general  navigation  in  the  regulated  area 
during  the  event.  Except  for  participants 
and  vessels  authorized  by  the  Coast 
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Guard  Patrol  Commander,  no  person  or 
vessel  will  be  allowed  to  enter  or  remain 
in  the  regulated  area.  These  regulations 
are  needed  to  control  vessel  traffic 
during  the  event  to  enhance  the  safety 
of  participants,  spectators  and  transiting 
vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regxilatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procediu«s  of 
the  Department  of  Homeland  Secimty 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  Although  this 
regulation  will  prevent  traffic  hom 
transiting  a  portion  of  the  Choptank 
River  during  the  event,  the  effect  of  this 
regulation  will  not  be  significant  due  to 
die  limited  diuation  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  Uiat  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  deemed  necessary.  Vessel 
traffic  will  be  able  to  transit  the 
regulated  area  between  heats,  when  the 
Coast  Guard  Patrol  Conunander  deems  it 
is  safe  to  do  so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  Uiat  this  rule  will  not 
have  a  significant  econotnic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Choptank  River  during 
the  event. 


This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  only  a  limited  period.  Vessel 
traffic  will  be  able  to  transit  the 
regulated  area  between  heats,  when  the 
Coast  Guard  Patrol  Commander  deems  it 
is  safe  to  do  so.  Before  the  enforcement 
period,  we  will  issue  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  nde 
will  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  will  call  for  no  new 
collection  of  information  luider  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
will  either  preempt  State  law  or  impose 
a  substantial  direct  cost  of  compliance 
on  them.  We  have  analyzed  this  rule 
under  that  Order  and  have  determined 
that  it  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 


$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  nde  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitittionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3  (a)  and  3  (b)  (2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
will  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  will  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likrfy  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regidatoiy  Affairs 
hsis  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  imder 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in    . 
complying  with  the  National 
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Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
_  have  concluded  that  there  are  no  factors 
in  this  case  that  will  limit  the  use  of  a 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34){h),  of  the 
Instruction,  from  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  are 
specifically  excluded  from  further 
analysis  and  documentation  under  that 
section. 

Under  figure  2-1,  paragraph  I34)(h), 
of  the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water), 
Reporting  and  fecordkeeping 
requirements.  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LrFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  a  temporary  §  100.35-T05-124 
to  read  as  follows: 

S100.35-T05-124    Choptank  River, 
Cambridge,  IMD. 

(a)  Definitions. 

Coast  Guard  Patrol  Commander 
means  a  commissioned,  warrant,  or 
petty  officer  of  the  Coast  Guard  who  has 
been  designated  by  the  Commander, 
Coast  Guard  Activities  Baltimore. 

Official  Patrol  means  any  vessel 
assigned  or  approved  by  Conmiander, 
Coast  Guard  Activities  Baltimore  with  a 
commissioned,  warrant,  or  petty  officer 
on  board  and  displaying  a  Coast  Guard 
ensign. 

Participant  includes  all  vessels 
participating  in  the  Chesapeake 
Challenge  under  the  auspices  of  the 
Marine  Event  Permit  issued  to  the  event 
sponsor  and  approved  by  Commander, 
Coast  Guard  Activities  Baltimore. 

Regulated  area  includes  all  waters  of 
the  Choptank  River,  from  shoreline  to 
shoreline,  bounded  to  the  west  by  the 
Rt.  50  bridge  and  bounded  to  the  east  by 
a  line  drawn  along  longitude 
076°  00''00"  W  at  Oystershell  Point.  All 
coordinates  reference  Datum:  NAD 
1983. 

(b)  Special  local  regulations:  (1) 
Except  for  event  participants  and 


persons  or 
Coast  Guart 


ar;a 
the 


<  O  ; 


person  or 
the  regulate^ 

(2)  The  o 
regulated 

(i)  Stop 
directed  to 

(ii)  Proce^ 
Patrol 

(iii)  Unless 
Official  Patitl 
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(c)  Enforcement 
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through  4:31 1 
2003. 


>;jessels  authorized  by  the 
Patrol  Commander,  no 
v^sel  may  enter  or  remain  in 
area, 
derator  of  anv  vessel  in  the 
shall: 

vessel  immediately  when 
so  by  any  Official  Patrol, 
as  directed  by  any  Official 


otherwise  directed  by  the 
operate  at  a  minimum 
not  to  exceed  six  (6)  knots. 
period.  This  section 
from  11:30  a.m. 
p.m.  on  September  28, 


Dated:  SepI  ember  2.  2003. 
Sally  Brice-OrHara 

Rear  Admiral 
Fifth  Coast  G 
|FR  Doc.  0.3-: 
BILUNG  CODE 


U.S.  Coast  Guard,  Commander. 

ard  District. 

3777  Filed  9-17-03:  8:45  am) 


t  M0-15-P 


POSTAL 
39  CFR  Pari 


SE  RVICE 


111 


Parcel  Return  Services  Experiment 

agency:  Po^al  Service. 
action:  Fini  1  rule. 


Ti 


■  M  nl 
a(  o 


summary: 

Domestic 
standards 
to  implement 
experiment 
the  Govemc  rs 
approving  t  le 
of  the  Posta 
Docket  No. 


recommen 

Stipulation 

represented 


all  issues  in 


is  final  rule  sets  forth  the 
Manual  (DMM) 
pted  by  the  Postal  Service 
the  Parcel  Return  Services 
Dursuant  to  the  Decision  of 
of  the  Postal  Service 
Recommended  Decision 
Rate  Commission  in  its 
^C2003-2.  The 

decision  is  based  on  the 
md  Agreement  that 
a  negotiated  settlement  of 
that  docket. 


did 


EFFECTIVE 

effective  at 
2003. 


DATE:  This  final  rule  is 
2:01  a.m.  on  October  19, 


FOR  FURTHEI I  INFORMATION  CONTACT: 
Obataiye  B.  JAkinwole,  703-292-3643. 
SUPPLEMENT  IVRY  INFORMATION: 

PRS  Backgi  ound 

The  Posta  [  Service  is  conducting  this 
Parcel  Retui  n  Services  (PRS)  experiment 
to  respond  Id  the  rapidly  evolving 
market  of  In  ternet  and  catalog  sales. 
Merchandis  e  sales  inevitably  lead  to 
returns,  and  many  consumers,  as  well  as 
Internet  anc  catalog  retailers,  rely  on  the 
Postal  Servi  ze  for  return  of 
merchandis -J.  By  taking  advantage  of 
new  ways  olF  handling  returned  parcels, 
the  new  Pal  eel  Return  Services  can 
provide  con  venience  to  consumers  and 
competitive  prices  for  retailers. 


Commercial  shippers  generally  enter 
their  parcels  in  bulk  at  postal  facilities 
near  their  destinations  and  receive 
discounts  for  doing  so.  With  the  PRS 
experiment,  tiiey  will  be  able  to  pick  up 
returns  in  bulk  at  those  same  facilities 
and  receive  discounts  for  the  handling 
and  transportation  costs  the  Postal 
Service  otherwise  would  have  incurred 
for  single-piece  handling  and 
transportation  of  those  parcels  back  to 
the  original  shipper.  Thus,  the 
experiment  provides  return  parcels  with 
the  benefits  of  worksharing  and  the 
advantages  of  Parcel  Select  service 
realized  by  mailers  for  outgoing  parcels. 

PRS  Rate  Categories 

PRS  consists  of  three  rate  categories 
for  returned  Package  Services  parcels 
retrieved  in  bulk  by  a  permit  holder. 

•  The  Parcel  Select  Return  Delivery 
Unit  (RDU)  rate  category  applies  to 
Parcel  Post  subclass  parcels  retrieved 
from  a  designated  delivery  unit.'  The 
RDU  rates  are  flat  rates  that  do  not  vary 
by  weight.  There  is  one  rate  category  for 
all  regular-sized  parcels  and  a  separate 
flat  rate  for  all  oversized  parcels. 

•  The  Parcel  Select  Return  Bulk  Mail 
Center  (RBMC)  rate  category  applies  to 
Parcel  Post  subclass  parcels  retrieved  ia 
bulk  from  any  of  the  21  Bulk  Mail 
Centers  (BMCs)  listed  in  DMM  L601,  or 
other  equivalent  facility.  Permit  holders 
are  required  to  develop  reverse 
manifests  of  each  piece  they  retrieve. 

•  The  Bound  Printed  Matter  (BPM) 
Return  Bulk  Mail  Center  (RBMC)  rate 
category  applies  to  BPM  subclass 
parcels  retrieved  in  bulk  from  any  of  the 
21  BMCs.  Permit  holders  are  required  to 
develop  reverse  manifests  of  each  piece  ' 
they  retrieve.  Flat-shaped  single-piece 
rate  BPM  eligible  for  a  rate  reduction  in 
the  form  of  a  flat  differential  does  not 
qualify  for  the  RBMC  rate.  There  is  no 
separate  BPM  rate  for  parcels  retrieved 
from  RDUs.  BPM  parcels  can  qualify  as 
PSRS  parcels  retrieved  from  a  DDU. 

PRS  Rates 

As  part  of  this  experiment, 
participants  will  be  charged  the 
applicable  rate  in  new  DMM  G993.3.1 
through  3.4.  ' 


'  Designated  delivery  units  are  those  that 
currently  offer  extended  hours  for  entry  of  Parcel 
Selecl-DDU  parcels,  and  represent  approximately 
6,500  of  the  largest  offices.  This  limit  will  allow  the 
Postal  Service  to  better  manage  and  evaluate  the 
experiment.  Delivery  unit  information  can  be 
obtained  from  the  Drop  Ship  Product,  which 
provides  information  to  customers  who  deliver 
their  Package  Services  mailings  to  BMCs  and  DDUs. 
The  Drop  Ship  Address  portion  of  the  product 
contains  USPS  facility  address  and  telephone 
information.  The  Drop  Ship  Product  is  available  by 
subscription  from  the  National  Customer  Support 
Center  (NCSC),  Memphis.  TN. 
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Parcels  must  be  retrieved  on  a  regular 
schedule.  From  BMCs,  a  miniirmm  of 
every  48  hours  excluding  Sundays  and 
Postal  Service  holidays,  and  from 
designated  delivery  imits,  a  minimum  of 
once  every  seven  days.  Permit  holders 
or  their  agents  would  be  required  to  set 
up  a  recurring  or  standing  appointment 
to  retrieve  PRS  parcels.  If  the  permit 
holder  (or  agent)  already  has  existing 
appointments  to  deliver  Parcel  Select 
parcels  to  a  BMC  or  DDU,  the  same 
appointment  can  be  used  for  retrieving 
PRS  parcels. 

Participation  in  the  first  year  of  the 
experiment  will  be  limited  to  20 
approved  participants  (permit  holders). 
An  additional  10  participants  may  be 
added  diuing  the  second  year. 
Participants  will  pay  one  annual  PRS 
permit  fee  and  one  annual  PRS  advance 
deposit  accounting  fee  of  $150.00  and 
$475.00,  respectively,  at  the  post  office 
where  the  PRS  permit  is  held.  Only  one 
permit  and  accounting  fee  is  required 
for  each  participant  (permit  holder). 
Payment  of  these  fees  allows  the  permit 
holder  to  retrieve  both  Parcel  Select  and 
BPM  PRS  parcels  for  their  clients,  as 
well  as  their  own  parcels,  at  all 
approved  locations.  Permit  holders  must 
use  the  Centralized  Account  Processing 
System  (CAPS)  electronic  postage 
payment  system  to  fund  postage 
payments  for  all  returns  through  all 
locations,  hiformation  on  CAPS  can  be 
found  at  http://caps.usps.gov. 

The  PRS  permit  may  be  canceled  by 
the  Postal  Service  for  failure  to  maintain 
sufficient  funds  in  a  trust  account  to 
cover  postage  and  fees  on  returned 
parcels,  for  distributing  labels  that  do 
not  conform  to  Postal  Service 
specifications,  or  for  several  other 
reasons  set  out  in  this  rule. 

Because  of  the  purpose  and  limited 
scope  of  this  experiment,  the  Postal 
Service  finds  no  need  to  solicit 
comments  on  the  stemdards  for  Parcel 
Return  Services  or  to  delay 
implementation  of  this  experiment. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

■  For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  [see  39  CFR  part  111). 

PART1 1 1— [AMENDED] 

■  1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401,  403,  404,  414,  3001-3011,  3201-3219, 
3403-3406,  3621 ,  3626, 5001 . 


■  2.  Revise  the  following  sections  of  the 
DMM  as  set  forth  below: 

G    General  Information 


G900    Experimental  Classification  and 
Rate  Filings 


G990    Experimental  Classifications  and 
Rates 


[Add  new  G993  to  read  as  follows:] 

G993    Parcel  Return  Services 

Summary    G993  describes  the 
eligibility,  standards,  physical 
characteristics,  markings,  and  rates  that 
apply  to  the  experimental  Parcel  Return 
Services  classification. 

1.0  BASIC  INFORMATION 

1.1  Description 

The  standards  in  G993  apply  to 
parcels  that  are  retrieved  in  bulk  by 
authorized  permit  holders  or  their 
agents  who  are  approved  participants  in 
the  Parcel  Retxmi  Services  (PRS) 
experiment.  The  permit  holder 
guarantees  payment  of  postage  and 
retrieval  of  all  PRS  parcels  mailed  with 
a  PRS  label.  The  permit  holder  has  the 
option  of  retrieving  returned  parcels  at 
a  designated  delivery  unit  (DDU)  (the 
post  office  where  PRS  parcels  are 
mailed  by  a  customer)— or  at  the  bulk 
mail  center  (BMC)  that  serves  the  post 
office  where  retiuned  parcels  are 
deposited  by  a  customer.  Payment  for 
parcels  returned  imder  PRS  is  deducted 
from  a  separate  advance  deposit 
(postage  due)  accoimt  that  is  funded 
through  the  Centralized  Account 
Processing  System  (CAPS). 

1.2  Applicability 

Parcels  may  use  PRS  when  all  of  the 
following  conditions  apply: 

a.  Parcels  contain  merchandise  being 
returned  to  the  merchant. 

b.  Parcels  bear  a  PRS  label  that  meets 
the  standards  in  4.0. 

c.  The  parcel  shows  the  permit 
number,  and  the  permit  holder  has  paid 
the  annual  PRS  permit  fee  and  the 
annual  PRS  accounting  fee. 

1.3  Services 

Package  Services  pieces  using  Parcel 
Return  Services  are  not  eligible  for 
ancillary  or  special  services. 

1.4  Customer  Mailing  Options 

Returned  parcels  must  be  mailed 
within  the  service  area  of  the  post  office 
shown  in  the  return  address  on  the 
label.  They  may  be  deposited  at: 


a.  The  main  post  office  or  any 
associated  office,  station,  or  branch. 

b.  In  any  collection  box  (except  an 
Express  Mail  box). 

c.  With  any  rural  carrier. 

d.  On  business  routes  during  regular 
mail  delivery  if  prior  airangements  are 
made  with  the  carrier. 

e.  As  part  of  a  collection  run  for  other 
.mail  (special  arrangements  may  be 

.  required). 

f.  At  any  place  designated  by  the 
postmaster  for  the  receipt  of  mail. 

1.5  Participation 

Companies  who  wish  to  participate  in 
this  experiment  must  send  a  request,  on 
company  letterhead,  to  the  manager. 
Mailing  Standards  (see  G043  for 
address).  Requests  also  may  be  sent  via 
e-mail  to  sherry.s.freda@usps.gov,  or  by 
fax  to  703-292-4058.  The  request  must 
contain  the  following  information: 

a.  Company  name  and  address. 

b.  Individual  contact  name,  telephone" 
number,  fax  number,  and  e-mail 
address. 

c.  The  rate  category  or  categories  to  be 
used;  proposed  retrieval  locations 
(delivery  units  and  bulk  mail  centers); 
and  individual  contact  information  for 
the  company  contact  or  agent  at  each 
location. 

d.  A  list  of  clients,  if  the  applicant  is 
not  the  merchant  (required  for  mailer 
identification  number  assignment). 

e.  Projected  volume  per  quarter  for 
each  RDU  and/or  RBMC. 

f.  Label  and  instruction  examples  that 
comply  with  4.0. 

g.  Date(s)  label  distribution  will  begin 
for  each  client. 

h.  Description  of  the  electronic 
returns  manifesting  system  to  be  used  to 
document  returns,  by  location  and  rate 
eligibility. 

i.  Current  Parcel  Select  and  BPM 
parcel  profile  (volumes  and  weights). 

1.6  Evaluation  ' 

The  electronic  returns  manifesting 
system  will  be  subject  to  approval  by 
the  manager.  Business  Mailer  Support 
(BMS).  BMS  can  provide  applicants 
information  for  developing  and 
receiving  approval  for  a  parcel  returns 
system,  electronic  file  transfer 
requirements,  and  certification  process. 
Once  approved,  participants  must 
comply  with  the  terms  of  the  PRS 
Service  Agreement  and  pay  the  annual 
fees  in  2.2  and  2.3.  The  manager. 
Mailing  Standards  may  request 
additional  data  and  a  visit  to  the 
applicant's  plant.  In  selecting 
participants,  the  manager.  Mailing 
Standards  uses  the  following  additional 
criteria: 
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a.  The  applicant  must  be  prepared  to 
begin  operation  at  a  mutually  agreed 
upon  time  soon  after  selection. 

b.  The  applicant  must  demonstrate 
the  ability  to  retrieve  parcels  on  a 
regular  schedule  mutually  agreed  upon 
from  the  designated  RDU.  RBMC,  or 
both. 

1.7  Authorization 

Participants  during  the  first  year  of 
this  experiment  will  be  limited  to  the 
first  20;  depending  on  the  results  in  year 
one,  10  additional  participants  may  be 
approved  during  the  second  year.The 
manager,  Mailing  Standards  will  review 
each  request  and  will  proceed  as 
follows: 

a.  If  the  applicant  meets  the 
conditions  required  for  the  PRS 
experiment  and  the  application  is 
otherwise  consistent  with  the  purposes 
and  goals  of  the  experiment,  the 
manager,  Mailing  Standards  will 
approve  the  letter  of  request.  For  the 
piuposes  of  the  experiment,  the  Postal 
Service  may  require  additional 
documentation  and  periodic  review  and 
inspection^of  each  participant's  PRS 
processing  and  accounting  operations. 

b.  If  the  application  does  not  appear 
to  meet  the  conditions  required  for  the 
PRS  experiment,  the  manager.  Mailing 
Standards  will  deny  the  request  and 
send  a  written  notice  to  the  applicant, 
with  the  reasons  for  denial. 

1.8  Procedure 

Upon  approval  and  payment  of  fees, 
particip£ints  must  provide  a  copy  of  the 
approval  to  each  contact  at  each  pickup 
location.  The  manager.  Mailing 
Standards  wjll  provide  a  copy  to  each 
district  manager.  Business  Mail  Entry 
that  has  a  pickup  location.  Local  post 
offices  can  determine  payment  of  fees 
through  CAPS. 

1.9  Pickup  Schedule 

Parcels  must  be  retrieved  on  a  regular 
schedule:  from  BMCs,  a  minimum  of 
every  48  hours  excluding  Sundays  and 
Postal  Service  holidays;  and  from  DDUs, 
a  minimum  of  once  every  seven  days. 
Permit  holders  or  their  agents  will  be 
required  to  set  up  a  recurring  or 
standing  appointment  to  retrieve  PRS 
parcels.  If  the  permit  holder  (or  agent) 
already  has  existing  appointments  to 
deliver  Parcel  Select  parcels  to  a  BMC 


Weight  not  over  (pounds) 


Rate 


2.1     Postac 


in  bulk  fron 
c.  Bound 


2.2    Permit 

A  $150.0( 
aimually  at 
PRS  permit 
remain  vali< 
experiment 


Fee 


2.3 
Annual 


Advan  ce  Deposit  Account  and 
Ace  Dunting  Fee 


or  DDU  that  meet  these  standards,  the 

same  appointment  can  be  used  for  

retrieving  PRS  parcels.  18 

]  19 

2.0    POSTi^GE  AND  FEES  20 

22 

There  arejthree  PRS  rate  categories:  23 

a.  Parcel  Select  RDU.  Parcels  returned  24 

as  Parcel  Post  to,  and  retrieved  in  bulk  25 

from,  a  designated  delivery  unit.  26 

b.  Parcel  felect  RBMC.  Parcels  27 

returned  as  parcel  Post  to,  and  retrieved  ^® 

,  a  designated  BMC.  ^ 

Printed  Matter  RBMC.  Jf 

Parcels  retuiied  as  Bound  Printed  22 

Matter  to,  ai  id  retrieved  in  bulk  from,  a  33 

designated  ]  IMC.  34 

35 

36 

permit  fee  must  be  paid  37 

he  post  office  where  the  38 

s  held.  The  permit  must  39 

during  the  course  of  the  ^ 

42 

43 : 

44  

...  45 

The  participant  must  pay  postage  45 

through  an  i  idvance  deposit  account  and  47 

.    _,       annual  accounting  fee  of  48 

$475.00.  Thp  account  must  remain  valid  49 

during  the  dourse  of  the  experiment.  50 

3.0     RATE^  52  ZZZZ^ 

Select  Return  Services —  ^4 

55  

of  weight,  any  peircel  that  56 

mpre  than  108  inches  (but  not  57 

inches)  in  combined  ^ 

irth  must  pay  the  oversized  „^ 

61 

62 

Ra'e  63 

64 

52  00  65 ::::::;::::;": 

200  66 

2.00  67 

200  68 ::::;"::"z; 

200  69 

2  00  70  

200  Oversize 

2.00  

2  00  „        ,  ^  ,       „  „       . 

2  00  3*^    Parcel  Select  Return  Services — 

2.00  Return  BMC  Machinable 

2  00        Parcels  that  weigh  less  than  15 

2  GO  pounds  but  measure  more  than  84 

2.00  inches  in  combined  length  and  girth  are 

2.00  charged  the  applicable  rate  for  a  15- 

2.00  pound  parcel.  * 


3.1     Parcel 

Return  Deli  ifery  Unit 

Regardlesp 
measures 
more  than  lj30  : 
length  and  j 
rate. 


Weigtit 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 


not  over  (pounds) 


2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
7.51 


Weight  not  over  (poun  Is) 


Zones 
1  &2 


Zone  3 


Zone  4 


Zone  5 


2 
3 
4 
5 
6 


$2.10 
2.67 
3.22 
3.42 
3.59 
3.75 


$2.13 
2.70 
3.25 
3.76 
4.16 
4.52 


$2.19 
2.77 
3.34 
3.86 
4.29 
4.65 


$2.28 
2.88 
3.46 
4.00 
4.49 
4.94 
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Weight  not  over  (pounds) 


7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 


3.3    Parcel  Select  Return  Services — 
Return  BMC  Nonmachinable 

Parcels  that  weigh  less  than  15 
pounds  but  measure  more  than  84 


inches  in  combined  length  and  girth  are 
charged  the  applicable  rate  for  a  15- 
pound  parcel.  Regardless  of  weight,  any 
parcel  that  measures  more  than  108 


inches  (but  not  more  than  1 30  inches) 
in  combined  length  and  girth  must  pay 
the  oversized  rate. 


Weight  not  over  (pounds) 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 


Zones 
1  &2 


$345 
4.02 
4.57 
4.77 
4.94 
5.10 
5.25 
5.82 
5.95 
6.12 
6.25 
6.40 
6.53 
6.65 
6.76 
6.87 
7.00 
7.09 
7.21 
7.31 
7.40 
7.51 
7.59 
7.68 
7.76 
7.86 
7.94 
8.01 
8.10 
8.18 
8.26 
8.35 


Zone  3 


Zone  4 


$3.4§ 
4.05 
4.60 
5.11 
5.51 
5.87 
6.18 
6.47 
6.71 
7.02 
7.23 
7.43 
7.59 
7.71 
7.88 
8.05 
8.21 
836 
8.51 
8.65 
8.79 
8.91 
9.07 
9.19 
9.31 
9.42 
9.55 
9.67 
9.79 
9.89 
9.97 

10.09 


Zone  5 


$3.54 

4.12  i 

4.69  ! 

5.21 

5.64 

6.00 

6.33 

6.63 

6.94 

7.23 

7.49 

7.75 

7.99 

8.24 

8.45 

8.65 

8.87 

9.06 

9.24 

9.40 

9.55 

9.69 

9.83 

9.95 

10.07 

10.20 

10.31 

10.40 

10.51 

10.61 

10.70 

10.80 


$3.63 

4.23 

4.81 

5.35 

5.84 

6.29 

6.70 

7.09 

7.44 

7.77 

8.07 

8.36 

8.62 

8.87 

9.11 

9.33 

9.54 

9.73 

9.92 

10.09 

10.26 

10.41 

10.56 

10.71 

10.84 

10.97 

11.09 

11.21 

11.32 

11.42 

11.53 

11.62 
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Weight  not  over  (pour  ds) 


Zor)es 
1  &2 


Zone  3 


Zone  4 


Zone  5 


33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

4a 

49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Oversized 


8.41 
8.49 
8.55 
8.65 
8.72 
8.76 
8.82 
8.85 
8.92 
8.95 
8.99 
9.04 
9.07 
9.14 
9.19 
9.22 
9.27 
9.28 
9.35 
9.39 
9.40 
9.44 
9.48 
9.52 
9.57 
9.60 
9.63 
9.68 
9.72 
9.75 
9.78 
9.82 
9.85 
9.90 
9.94 
9.94 
9.99 
10.02 
25.99 


10.19 
10.27 
10.38 
10.49 
10.56 
10.63 
10.71 
10.76 
10.85 
10.90 
10.96 
11.02 
11.07 
11.14 
11.18 
11.25 
11.30 
11.35 
11.39 
11.47 
11.50 
11.52 
11.54 
11.56 
11.56 
11.58 
11.59 
11.60 
11.61 
11.62 
11.62 
11.62 
11.64 
11.64 
11.65 
11.65 
11.65 
11.65 
26.31 


10.88 
10.96 
11.04 
11.14 
11.20 
11.25 
11.29 
11.33 
11.37 
11.42 
11.46 
11.50 
11.64 
11.67 
11.70 
11.72 
11.75 
11.77 
11.80 
11.82 
11.83 
11.86 
11.89 
11.91 
11.91 
11.93 
11.95 
11.95 
11.97 
12.01 
12.06 
12.09 
12.13 
12.18 
12.23 
12.25 
12.30 
12.34 
27.00 


11.72 
11.80 
11.89 
12.00 
12.06 
12.11 
12.16 
12.21 
12.26 
12.30 
12.33 
12.36 
12.39 
12.42 
12.45 
12.48 
12.51 
12.54 
12.57 
12.60 
12.63 
12.66 
12.69 
12.72 
12.75 
12.78 
12.81 
12.84 
12.87 
12.90 
12.93 
12.96 
12.99 
13.02 
13.05 
13.08 
13.11 
13.14 
28.05 


3.4    Bound  Printed  Matter  Return 
Services — Return  BMC 


Weight  not  over  (pour  tjs) 


Zones 
1  &2 


Zone  3 


Zone  4 


Zone  5 


1.0  .. 
1.5  .. 
2.0  .. 
2.5  .. 
3.0  .. 
3.5  .. 
4.0  .. 
4.5  .. 
5.0  .. 
6.0  .. 
7.0  .. 
8.0  .. 
9.0  .. 
10.0 
11.0 
12.0 
13.0 
14.0 
15.0 


$1.63 
1.63 
1.70 
1.77 
1.84 
1.91 
1.98 
2.05 
2.12 
2.26 
2.40 
2.54 
2.68 
2.82 
2.96 
3.10 
3.24 
3.38 
3.52 


$1.68 
1.68 
1.76 
1.85 
1.93 
2.02 
2.10 
2.19 
2.27 
2.44 
2.61 
2.78 
2.95 
3.12 
3.29 
3.46 
3.63 
3.80 
3.97 


$1.72 
1.72 
1.82 
1.92 
2.02 
2.12 
2.22 
2.32 
2.42 
2.62 
2.82 
3.02 
3.22 
3.42 

•3.62 
3.82 
4.02 
4.22 
4.42 


$1.80 
1.80 
1.92 
2.05 
2.17 
2.30 
2.42 
2.55 
2.67 
2.92 
3.17 
3.42 
3.67 
3.92 
4.17 
4.42 
4.67 
4.92 
5.17 
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4.0    LABEL  FORMAT 


4.1 


Label  Preparation 

PRS  labels  must  be  certified  for  use  by 
the  Postal  Service  prior  to  distribution. 
In  addition,  permit  holders  must  obtain 
Postal  Service  certification  for  barcode 
symbologies.  Any  photographic, 
mechanical,  or  electronic  process  or  any 
combination  of  such  processes  may  be 
used  to  produce  PRS  labels.  The 
background  of  the  label  may  be  any  light 
color  that  allowrs  the  address,  barcodes, 
and  other  required  information  to  be 
easily  distinguished.  If  labels  are 
electronically  transmitted  to  customers 
for  their  local  "printing,  the  permit 
holder  must  advise  customers  of  these 
printing  requirements  as  part  of  the 
instructions  in  4.3. 

4.2  Labeling  Methods 

If  all  applicable  content  and  format 
standards  are  approved  (including 
instructions  to  the  user),  a  PRS  label 
may  be  distributed  by  any  of  the 
following  methods: 

a.  As  an  enclosure  with  merchandise 
when  initially  shipped,  as  part  of  the 
original  invoice  accompanying  the 
merchandise,  or  as  a  separate  label 
preprinted  by  the  permit  holder.  If  the 
reverse  side  of  the  label  bears  an 
adhesive,  it  must  be  strong  enough  to 
bond  the  label  securely  to  the  mailpiece. 

b.  As  an  electronic  file  created  by  the 
permit  holder  for  local  output  and 
printing  by  the  customer. 

4.3  Instructions 

Regardless  of  label  distribution 
method,  written  instructions  always 
must  be  provided  to  the  user  of  the  PRS 
label  that,  at  a  minimum,  direct  the  user 
to  do  the  following: 

a.  "If  your  name  and  address  are  not 
already  printed  in  the  return  address 
area,  please  print  them  neatly  in  that 
area  or  attach  a  return  address  label 
there." 

b.  "Attach  the  label  provided  by  the 
merchant  squarely  onto  the  largest  side 
of  the  mailpiece,  unless  you  need  to  use 
another  side  to  make  the  parcel  more 
stable.  Place  the  label  at  least  1  inch 
from  the  edge  of  the  parcel,  so  that  it 
does  not  fold  over  to  another  side.  If  you 
are  using  tape  to  attach  the  new  label, 
do  not  put  tape  over  any  barcodes  on 
the  label,  even  if  the  tape  is  clear, 
because  the  reflection  interferes  with 
barcode  readers." 

c.  "If  you  are  reusing  the  original 
container  to  retiu:n  the  merchandise,  use 
the  label  to  cover  your  original  delivery 
address  and  the  barcodes  and  any  other 
postal  information  on  it.  If  it  is  not 
possible  to  cover  all  that  information 
with  the  label,  either  remove  old  labels 


containing  these  items,  mark  them  out 
completely  with  a  permanent  marker,  or 
cover  them  completely  with  blank  labels 
or  paper  that  caimot  be  seen  through.  If 
that  cannot  be  done,  or  if  the  original 
container  is  no  longer  sound,  please  use 
a  new  box  to  retiuii  the  merchandise 
and  attach  the  retmn  label  to  that  new 
box." 

d.  "Once  repackaged  and  labeled,  you 
can  mail  the  parcel  at  a  post  office, 
deposit  it  in  a  collection  box,  or  give  it 
to  the  carrier  at  the  original  delivery 
address.  If  the  parcel  is  addressed  to 
Return  Delivery  Unit,  mail  it  at  a  local 
post  office  near  the  original  delivery 
address.  If  the  parcel  is  addressed  to 
Return  Bulk  Mail  Center,  you  can  mail 
it  at  any  post  office  or  collection  box  in 
the  town,  city,  or  metropolitan  area  of 
the  original  delivery  address." 

4.4    Label  Format  Elements 

There  is  no  minimum  size  for  PRS 
labels;  however,  the  label  must  be  of  a 
sufficient  size  to  accommodate  all  label 
elements  and  standards  in  this  section. 
All  PRS  label  elements  must  be  legible. 
Except  where  a  specific  type  size  is 
required,  elements  must  be  of  a  type 
size  large  enough  to  be  legible  from  a 
normal  reading  distance  and  to  separate 
them  from  other  elements  on  the  label. 
Examples  of  PRS  label  formats  are 
shovel  in  Exhibits  4.4a,  4.4b,  4.4c,  and 
4.4d.  The  following  elements  are 
required: 

a.  Postage  Guarantee.  The  imprint 
"No  Postage  Necessary  if  Mailed  in  the 
United  States"  must  appear  in  the  upper 
right  comer. 

b.  Horizontal  Bars.  A  minimum  of 
three  horizontal  bars  must  appear 
directly  below  the  imprint  in  the  upper 
right  comer.  The  bars  must  be  uniform 
in  length,  at  least  1  inch  long.  Vie  inch 
thick,  and  everdy  spaced. 

c.  Parcel  Return  Service  Legend.  The 
legend  must  be  placed  directly  above 
the  address  and  include: 

(1)  Line  1:  In  capital  letters  at  least  Vie 
inch  high,  PARCEL  SELECT  RETURN 
SERVICE  or  BOUND  PRINTED 
MATTER  RETURN  SERVICE,  as 
appropriate.  Bound  Printed  Matter  may 
be  abbreviated  BPM. 

(2)  Line  2:  In  all  capital  letters.  Permit 
holder's  name,  left  justified,  followed  by 
PERMIT  NO.,  followed  by  the  permit 
number. 

d.  Customer's  return  address.  The 
return  address  of  the  customer  using  the 
label  to  mail  the  parcel  back  to  the 
permit  holder  must  appear  in  the  upper 
left  comer.  If  it  is  not  preprinted  by  the 
permit  holder  or  merchant,  space  must 
be  provided  for  the  customer  to  enter 
the  retiuTi  address. 


e.  Address.  The  address  must  be  the 
physical  location  of  the  return  facility, 
as  shown  in  the  Drop  Ship  Product.  The 
address  must  consist  of  at  least  three 
lines.  If  needed,  the  ZIP  Code  may 
appear  left-justified  on  the  line  directly 
below  the  city  and  state  line. 

(1)  Line  1:  In  all  capital  letters 
RETURN  DELIVERY  UNIT,  or  RETURN 
BULK  MAIL  CENTER,  as  appropriate. 
Center  may  be  abbreviated  CTR. 

(2)  Line  2:  Street  address.  Including 
number. 

(3)  Line  3:  City,  state,  and  ZIP  Code. 

f.  Parcel  Retiu-n  Service  Barcode.  A 
PRS  barcode  must  be  printed  directly  on 
the  label.  The  barcode  may  appear  in 
any  location  on  the  label,  except  the 
upper  left,  upper  right,  and  lower  right 
comers.  The  barcode  must  meet  the 

•  standards  for  barcodes  in  Publication 
91,  with  the  following  exceptions: 

(1)  The  barcode  must  be  produced 
using  the  UCC/EAN  Code  128  barcode 
symbology. 

(2)  The  service  type  code  (STC) 
contained  in  the  barcode  must  identify 
the  rate  associated  with  the  label 
destination.  For  labels  addressed  to  a 
return  delivery  unit,  the  STC  must  be 
58.  For  labels  addressed  to  a  return  bulk 
mail  center,  the  STC  must  be  57. 

(3)  Human-readable  text  above  the 
barcode  must  read  USPS  PARCEL 
RETURN  SERVICE.  If  the  barcode  is  a 
single  concatenated  barcode  with  the 
postal  routing  code  described  in  4.4g, 
the  text  above  the  barcode  must  read 
BMC  ZIP— USPS  PARCEL  RETURN 
SERVICE. 

(4)  The  clear  zone  between  the 
barcode,  human-readable  text,  and  the 
horizontal  bar  above  and  below  the 
barcode  must  be  at  least  Vie  inch. 

g.  Postal  Routing  Barcode.  If  a  single 
concatenated  barcode  is  not  used  for  the 
PRS  Barcode,  a  postal  routing  barcode 
also  must  be  printed  directly  on  the 
label.  The  barcode  may  appear  in  any 
location  on  the  label,  except  the  upper 
left,  upper  right,  and  lower  right 
corners.  Postal  routing  barcodes  must 
meet  the  standards  in  C850,  with  the 
following  exceptions: 

(1)  The  Ijarcode  symbology  must  be 
produced  using  the'UCC/EAN  Code  128 
barcode  symbology. 

(2J  The  human-readable  text  below 
the  barcode  must  read  BMC  ZIP — 
followed  by  the  5-digit  ZIP  Code  for  the 
BMC  facility.  The  ZIP  Code  must  be  the 
correct  ZIP  Code  for  the  RBMC  as 
provided  by  the  Postal  Service.  For 
RDU-addressed  labels,  the  RBMC  that 
services  the  location  of  the  RDU  must  be 
used  as  the  BMC  5-digit  ZIP  Code  in  the 
postal  routing  barcode. 

h.  Mailer  Identification  (ID).  An 
individual  mailer  ID  must  appear  in  the 


54670       Federal  Register /Vol.  68,  No.  181/ 


hursday,  September  18,  2003 /Rules  and  Regulations 


lower  right  comer.  The  mailer  ID  is 
assigned  by  the  permit  holder  to  each 
individual  client  (merchant)  of  the 
permit  holder.  The  mailer  ID  must 
consist  of  a  single,  uppercase  alpha 
character  followed  by  a  two-digit 
number,  with  no  spaces  or  dashes  (e.g., 


AOl) .  The  mailer  ID  must  be  at  least  ^/le 
inch  high  i  nd  surrounded  by  a  border 
(box) ,  witi  a  clearance  of  at  leasts  e 
inch  betwe  en  the  mailer  ID  characters 
and  the  bo'der.  The  mailer  ID  may  be 
reverse-printed. 

i.  Adaiti  anal  Information.  Additional 
information  (e.g.,  company  logo,  return 


I 


authorization  number,  inventory 
barcode]  is  permitted  on  the  PRS  label 
if  it  does  not  interfere  with  any  required 
format  elements.  Inventory  barcodes 
must  not  resemble  barcodes  described 
in  C850. 

BILLING  CODE  7710-12-P 


Exhibit  4.4a  Parcel  Selfect  Return  Services  Label  Addressed  to  a 


Return  Delivery  Unt  With  Separate  Parcel  Return  Services  and 
Postal  Routing  Bartodes 


John  Doe 
123  Main  St 
Washington  DC  20260 


NO  POSTAGE 
NECESSARY  IF 
MAILED  M  THE 
UNITED  STATES 


PARCEL  RETURNS 


BMC  ZIP- 601 3Q 


PARCEL  ;;elect  return  service 


PERMIT  NO.  12345 


USPS  PARCEL  RETURN  SERVICE 


RETURN  DELIVERY  UNIT 
1859  S  ASHLAND  AVE 
CHICAGO  IL 
60608-9998 


915S026<  3733 1000  0010  14 


AOl 


^ 
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Exhibit  4.4b  Parcel  Select  Return  Services  Label  Addressed  to  a  Return 
Delivery  Unit  With  Concatenated  Parcel  Return  Services  and  Postal   • 
Routing  Barcodes 


JohnDoe 
123  Main  St 
WbshinghxiDC  20260 


NO  POSTAGE 
NECESSARY r 
MAUDMnC 
UMTED  STATES 


PARCEL  SELECT  RETURN  SERVICE 

PARCEL  RETURNS  PERMIT  NO  1 2345 


BMC  ZIP  -  USPS  PARCEL  RETURN  SVC     RETURN  DELIVERY  UNIT 

1859  S  ASHLAND  AVE 
CHICAGO  IL 


60608-9998 


42N  nx  list  nst  3733  IM  Nil  14 


A01 


Exhibit  4.4c  Parcel  Select  Return  Service  Label  Addressed  to  a  Return  Bulk 
Mail  Center 


JohnDoe 
123  Mom  St 
Washington  DC  20260 


NO  POSTAGE 
NECESSARVr 
MALEDMTHE 
UNffED  STATES 


PARCEL  SELECT  RETURN  SERVICE 

PARCEL  RETURNS  PERMIT  NO  1 2345 


BMC  ZIP  -  USPS  PARCEL  RETURN  SVC    ^^^^N  BULK  MAIL  CTR 

7500  ROOSEVELT  RD 
FOREST  PARK  IL 


60130-2296 


42li  1131  lis?  tm  3733  UN  Nil  15 


A01 


54672       Fedek-al  Register /Vol.  68.  No.  181/ 


hursday,  September  18,  2003 /Rules  and  Regulations 


Exhibit  4.4d  Bound  Printed  Matter  Return  Service  Label 


John  Doe 
123  Main  St 
Washington  DC  20260 


HO  POSTAGE 
NECESSARY  r 
MAR.ED  M  THE 
UNITED  STATES 


BPM  RETURN  SERVICE 

PARCEL  RgrURNS  PERMIT  NO.  12345 


BMC  ZIP -USPS  PARCEL 


42ti  1138  9157  l2St  3733  11^8  N18 15 


R  rjiiRM  wr    RETURN  BULK  MAIL  CTR 
RETURN  SVC    7500  ROOSEVELT  RD 

FOREST  PARK  IL 
60130-2296 


A01 


We  will  publish  an  appropriate 
amendment  to  39  CFR  to  reflect  these 
changes. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  0.3-23917  Filed  9-17-03;  8:45  am] 

BILLING  CODE  7710-12-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[NHM3-1-7600a;  FRL-7556-71 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico; 
Redesignation  of  Grant  County  to 
Attainment  for  Sulfur  Dioxide 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  on  a  request  to  redesignate  Grant 
County,  New  Mexico  from 
nonattainment  area  to  attainment  for  the 
sulfur  dioxide  (SO2)  National  Ambient 
Air  Quality  Standards  (NAAQS).  In 
conjunction  with  this  action,  EPA  is 
also  approving  the  maintenance  plan, 
and  its  associated  contingency  measures 


plan  for  th  3  Grant  County 
nonattainn  lent  area,  which  were 
submitted  to  ensure  that  the  attainment 
of  SO2  NA  \QS  will  continue  to  be 
maintained.  The  redesignation  request 
and  maintenance  and  contingency 
measures  ]  ilans  were  submitted  as  a 
revision  to  the  New  Mexico  State 
Implemeni  ation  Plan  (SIP)  by  the  New 
Mexico  En  vironment  Department 
(NMED)  on  February  21,  2003.  We  are 
approving  these  revisions  in  accordance 
with  the  n  quirements  of  the  Federal 
Clean  Air .  \,ct  (Act). 

DATES:  Thi  s  rule  is  effective  on 
November  17,  2003  without  further 
notice,  un  ess  EPA  receives  relevant 
adverse  conoment  by  October  20,  2003. 
If  EPA  reci  fives  such  comment,  EPA  will 
publish  a  1  imely  withdrawal  in  the 
Federal  Ri  igister  informing  the  public 
that  this  nile  will  not  take  effect. 


ADDRESSES 


(6PD-L) 

Agency, 

Texas 

be 

facsimile, 


courier, 
as  provided 
section  of 


1-45 
7521)2 


Comments  may  be 
submitted  by  mail  to:  Mr.  Thomas  Diggs 
environmental  Protection 
Ross  Avenue,  Dallas, 
-2733.  Comments  may  also 
submiti  ed  electronically,  by 

ar  through  hand  delivery/ 
ow  the  detailed  instructions 
in  the  General  Information 
his  document. 


Fdllc 


FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Paige,  Air  State  and  Tribal 
Operations  Section  {6PD-S),  EPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-6521,  paige.carrie@epa.gov,  or  Alan 
Shar  shar.alan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

A.  What  Action  is  EPA  Taking? 

B.  Why  was  this  SIP  Revision  Submitted? 

C.  What  is  lhe  NAAQS  for  SO2? 

D.  What  is  a  SIP? 

E.  What  is  the  Federal  approval  process  for 

a  SIP? 

F.  What  does  Federal  approval  of  a  SIP  mean 

to  me? 

G.  What  Requirements  Must  the  State  Meet 

for  Approval  of  a  Redesignation  and 
How  Did  the  State  Meet  Them? 
Final  Action 
General  Information 

Statutory  and  Executive  Order  Reviews 

Throughout  this  document  "we," 
"us,"  and  "our"  means  EPA. 

A.  What  Action  Is  EPA  Taking? 

The  EPA  designated  Grant  County, 
New  Mexico  as  nonattainment  for 
violating  the  secondary  SO2  NAAQS  on 
March  3, 1978,  at  43  FR  9016.  On 
September  11,  1978,  at  43  FR  40428, 
EPA  designated  Grant  County,  New 
Mexico  as  nonattainment  for  violating 


\ 
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the  primary  SO2  NAAQS.  Any  area 
designated  as  not  attaining  the  primary 
or  secondary  SO2  NAAQS  as  of  the  date 
of  enactment  of  the  1990  Amendments 
was  designated  nonattainment  for  SO2 
by  operation  of  law  upon  enactment, 
pursuant  to  section  107(d)(l)(C){i)  of  the 
Act  (April  22, 1991,  at  56  FR  16274). 

On  February  21,  2003,  the  Governor  of 
New  Mexico  submitted  to  us  a  revision 
to  the  New  Mexico  SO2  SIP  (February 
21.  2003  submittal).  The  February  21, 
2003  submittal  specifically  requested 
EPA  to  redesignate  the  portion  of  Grant 
County,  New  Mexico,  located  in  the  Air 
Quality  Control  Region  (AQCR)  No.  021, 
from  nonattainment  to  attainment  for 
the  SO2  NAAQS.  This  particular  portion 
of  Grant  County  is  restricted  to  a  3.5 
mile  radius  around  the  Kennecott 
Copper  Corporation  (now  owned  by  the 
Phelps  Dodge  Corporation  and  called 
the  Hurley  smelter)  and  land  above  6470 
feet  Mean  Sea  Level  within  an  8  mile 
radius  of  the  Hurley  Smelter  in  Hurley, 
New  Mexico.  The  air  monitoring  data 
for  this  area  reveals  values  better  than 
national  standards  for  SO2.  The 
February  21 ,  2003,  submittal  also 
included  a  maintenance  plan  for  this 
area  to  ensure  that  attainment  of  the  SO2 
NAAQS  will  be  maintained  through 
permitting  and  the  applicable  SIP  rules. 
The  State  also  submitted  a  contingency 
measures  plan  that  consists  of 
monitoring  measiures. 

In  this  document  we  are  approving 
NMED's  request  to  redesignate  the  Grant 
County  piimetry  and  secondary  SO2 
nonattainment  areas  to  attainment  of  the 
SO2  NAAQS.  We  are  also  approving  the 
maintenance  plan  and  the  contingency 
measures  plan  for  this  area  into  the  New 
Mexico  SO2  SIP.  See  our  Technical 
Support  Document  (TSD)  for  additional 
information  and  our  evaluation  of  this 
submittal. 

B.  Why  Was  This  SIP  Revision 
Submitted? 

The  NMED  believes  that  the  Grant 
Coimty  area  is  now  eligible  for 
redesignation  because  EPA  approved 
New  Mexico's  SIP  in  1982,  and  the  SO2 
monitors  in  the  nonattainment  area  of 
Grant  County  have  not  recorded 
exceedances  of  either  the  primary  or 
secondary  SO2  NAAQS  since  1979. 

C.  What  Is  the  NAAQS  for  SO2? 

Under  section  109  of  the  Act,  EPA 
established  the  NAAQS  to  protect 
public  health  and  welfare.  The  NAAQS 
address  6  criteria  pollutants,  which  are 
carbon  monoxide,  nitrogen  dioxide, 
ozone,  lead,  particulate  matter,  and 
sulfur  dioxide  (SO2). 

High  concentrations  of  SO2  affect 
breathing  and  may  aggravate  existing 


respiratory  and  cardiovascular  disease. 
Sensitive  populations  include 
asthmatics,  individuals  with  bronchitis 
or  emphysema,  children  and  the  elderly. 
SO2  is  also  a  primary  contributor  to  acid 
deposition  or  acid  rain,  which  causes 
acidification  of  lakes  and  streams  and 
can  damage  trees,  crops,  historic 
buildings  and  statues.  In  addition, 
sulfur  compounds  in  the  air  contribute 
to  visibility  impairment  in  large  parts  of 
the  coxmtiy.  This  is  especially 
noticeable  in  national  parks. 

Ambient  SO2  results  largely  from 
stationary  sources  such  as  coal  and  oil 
combustion,  steel  mills,  refineries,  pulp 
and  paper  mills  and  from  nonferrous 
smelters.  There  are  3  NAAQS  for  SO2: 
— An  annual  arithmetic  mean  of  0.03 

ppm  (80  ug/m3); 
r-A  24-hoiu-  level  of  0.14  ppm  (365  ug/ 

m^);  and 
— A  3-hom  level  of  0.50  ppm  (1300  ug/ 

m3). 

The  first  two  standards  are  primary 
(health-related)  standards,  while  the  3- 
hour  NAAQS  is  a  secondary  (welfare- 
related)  standard.  The  annual  mean 
standard  is  not  to  be  exceeded,  while 
the  short-term  standards  are  not  to  be 
exceeded  more  than  once  per  year.  Om 
TSD  contains  the  ambient  SO2 
monitored  values  for  the  Grant  County, 
New  Mexico  nonattainment  area. 

D.  What  Is  a  SIP? 

Section  110  of  the  Act  requires  states 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  state  air 
quality  meets  the  NAAQS  that  EPA  has 
established. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
federally  enforceable  SIP.  Each  federally 
approved  SIP  is  designed  to  protect  air 
quality.  These  SIPs  can  be  extensive, 
containing  state  regulations  or  other 
enforceable  documents  and  supporting 
information  such  as  emission 
inventories,  monitoring  networks,  and 
modeling-  demonstrations . 

E.  What  Is  the  Federal  Approval 
Process  for  a  SIP? 

When  a  state  wants  to  incorporate  its 
regulations  into  the  federally 
enforceable  SIP,  the  state  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
includes  a  public  notice,  a  public 
hearing,  a  public  comment  period,  and 
a  formal  adoption  by  a  state-authorized 
rulemaking  body. 

Once  a  state  adopts  a  rule,  regulation, 
or  control  strategy,  the  state  may  submit 
the  adopted  provisions  to  us  and  request 


that  we  include  these  provisions  in  the 
federally  enforceable  SIP.  We  must  then 
decide  on  an  appropriate  Federal  action, 
provide  public  notice  on  this  action, 
and  seek  additional  public  comment 
regarding  this  action.  If  we  receive 
relevant  adverse  conmients,  we  must 
address  them  prior  to  taking  a  final 
action. 

Under  section  110  of  the  Act.  when 
we  approve  all  state  regulations  and 
supporting  information,  those  state 
regulations  and  supporting  information 
become  a  part  of  the  federally  approved 
SIP.  You  can  find  records  of  these  SIP 
actions  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  that  we  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
but  are  "incorporated  by  reference," 
which  means  that  we  have  approved  a 
given  state  regulation  with  a  specific 
effective  date. 

F.  What  Does  Federal  Approval  of  a  SIP 
Mean  to  Me? 

A  state  may  enforce  state  regulations 
before  and  after  we  incorporate  those 
regulations  into  a  federally  approved 
SIP.  After  we  incorporate  those 
regulations  into  a  federally  approved  - 
SBP.  both  EPA  and  the  public  may  also 
take  enforcement  action  against 
violators  of  these  regulations. 

G.  What  Requirements  Must  the  State 
Meet  for  Approval  of  a  Redesignation 
and  How  Did  the  State  Meet  Them? 

1 .  The  State  Must,  Show  That  the  Area 
Is  Attaining  the  Applicable  NAAQS 

An  area  is  considered  to  be  in 
attainment  of  the  SO2  NAAQS  provided 
that  the  primary  and  secondary 
standards  have  not  been  violated  within 
the  last  three  years.  Grant  County  has 
had  two  monitors  in  place  that  have 
shown  no  violations  since  1997;  these 
monitors  are  in  Bayard.  NM  and  Hurley, 
NM.  The  monitor  in  Bayard  has  been  in 
place  since  1974  (and  has  shown  no 
violations  since  1979)  and  the  monitor 
in  Hiuley  has  been  in  place  since  1997. 
These  monitors  meet  the  requirements 
of  40  CFR  Parts  53  and  58. 

The  monitor  in  Hurley  is  located  in 
the  area  of  highest  concentration  for  SO2 
within  the  nonattainment  area,  as 
studied  by  the  EPA  Regional  Office  and 
NMED  before  deployment  of  the 
monitor  in  1997.  The  monitor  was 
placed  where  modeling  indicated  the 
highest  concentration  was  fikely  to 
occur.  As  a  result  of  this  modeling. 
NMED  does  not  have  to  submit 
additional  material  reproving  that  the 
data  is  representative  of  the  point  of 
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highest  concentration  in  the 
nonattainment  area. 

2.  The  SIP  for  the  Area  Must  Be  Fully 
Approved  Under  Section  llO(k)  of  the 
Act  qnd  Must  Satisfy  All  Requirements 
That  Apply  to  the  Area 

The  Grant  County  SO2  SIP  revision 
was  approved  by  EPA  on  May  5, 1982 
(47  FR  19332)  and  contained  limits 
pertaining  to  the  sole  source  of  SO2,  the 
Hurley  Smelter.  The  EPA  approved 
changes  to  New  Mexico's  SO2  plan  for 
Grant  County  on  September  26, 1997  (62 
FR  50514). 

3.  The  EPA  Has  Determined  That  the 
Improvement  in  Air  Quality  Is  Due  to 
Permanent  and  Enforceable  Reductions 
in  Emissions 

Air  quality  improvement  in  the  Grant 
County  Sbi  nonattainment  area  is 
attributed  to  the  SO2  emission  limits  in 
the  SIP  and  to  the  operating  restrictions 
within  the  Title  V  permit  imposed  on 
the  facility  that  contributed  to  the 
nonattainment  status.  Reductions  in 
emissions  are  therefore  permanent  and 
enforceable. 

4.  The  State  Has  Met  All  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  Act  That  Were  Applicable 
Prior  to  Submittal  of  the  Complete 
Redesignation  Request 

The  requirements  under  Section  110 
and  Part  D  are  met  with  the  prior 
approval  of  the  SIP  revisions  for  the 
source  in  the  area  in  1982,  the  approval 
of  revisions  in  1997  (62  FR  50514),  and 
with  the  detailed  study  of  the  modeling 
generated  by  the  NMED  in  1997. 

5.  EPA  Is  Fully  Approving  a 
Maintenance  Plan,  Including  q 
Contingency  Plan,  for  the  Area  Under 
Section  1 75 A  of  the  Act 

Maintenance  Plan 

Section  1 75  A  of  the  Act  requires 
states  to  submit  a  SIP  revision  which 
provides  for  the  maintenance  of  the 
NAAQS  in  the  area  for  at  least  10  years 
after  approval  of  the  redesignation.  The 
basic  components  needed  to  ensure 
proper  maintenance  of  the  NAAQS  are: 
attainment  inventory,  maintenance 
demonstration,  verification  of  continued 
attainment,  ambient  air  monitoring 
network,  and"^  contingency  plan. 

a.  Attainment  Inventory 

The  state's  submittal  contains  the 
emission  inventory  of  SO2  sources  in 
the  Grant  County  nonattainment  area, 
dating  back  to  1997.  It  clearly  shows 
that  Grant  County  has  not  exceeded  the 
SO2  NAAQS  since  1997. 


b.  Maintenance  Demonstration  and 
Verificatioi  of  Continued  Attainment 


Maintenance  of  the  SO2  NAAQS  in 
C  ounty  nonattainment  area 
a(  hieved  through  the  SIP  and 
pen  nit  requirements.  The  SO2 
irce  involved  in  the  Grant 
redeisignation  (the  Hurley 
meeting  the  SO2  emission 
den  ified  in  the  SIP  rules  and 
NMED  will  track  the 

plan  through  the  semi- 
of  permit  conditions,  air 
liventory  and  state  regulations 
NMAC  and  20.2.3  NMAC  which 
he  State  of  New  Mexico  has 
contini  ed  legal  authority  needed  to 
and  enforce  air  quality 
maintain  the  SO2  NAAQS  in 
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c.  Monitor!  ng  Network 
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determined  (in  a  letter 
ed  August  26,  2002)  that 
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^R  Part  58.  The  SO2 
station  located  in  Bayard, 
will  be  discontinued. 
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u  o 
d.  Conting(  ncy  Plan 

Section  :  75A  of  the  Act  requires  that 
the  mainte  lance  plan  include 
contingent  y  provisions  to  correct  any 
violation  o  '  the  NAAQS  after 
redesignati  on  of  the  area.  However,  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Act 
Amendmei  its  of  1990  (57  FR  13498) 
states  that  5O2  provisions  require 
special  cor  siderations.  A  primary 
reason  is  tlat  SO2  control  methods  are 
well  establ  shed  and  understood. 
Therefore,  contingency  measures  for 
SO2  need  c  nly  consist  of  a 
comprehei  sive  program  to  identify 
sources  of  violations  of  the  SO2  NAAQS 
and  to  unc  Brtake  an  aggressive  follow- 
up  for  com  pliance  and  enforcement. 

Upon  ve  rification  of  a  violation  of 
either  the  :  4-hour  or  3-hour  SO2 
NAAQS.  i;  the  Hurley  Smelter  is 
responsibl »  for  the  violation,  NMED  will 
work  with  this  source  to  ensure  that  the 
violation  v  'ill  not  occur  again.  If 
necessary,  NMED  will  write  and  adopt 


rules  or  amend  the  company's  Title  V 
permit  to  control  SO2  emissions  at  the 
company. 

The  State  will  be  utilizing  both  the 
currently  approved  SIP  requirements 
and  Title  V  permit  as  tools  for 
implementation  of  SO2  Maintenance 
Plan.  The  State  will  be  utilizing  both 
Title  V  reporting,  testing,  compliance 
certification,  and  recordkeeping  controls 
combined  with  the  Continuous 
Emission  Monitoring  System  (CEMS) 
data  for  SO2  emissions  as  its 
Contingency  Plan.  It  is  EPA's  finding 
that  these  reporting,  testing,  compliance 
certification,  recordkeeping  controls  and 
the  CEMS  data  requirements  are  a 
comprehensive  program  for  identifying 
violations  caused  by  the  smelter.  The 
Februairy  21,  2003  submittal  does  not 
propose  to  remove  or  relax  any  of  the 
existing  SIP  approved  measures  for 
controlling  SO2  emissions.  A  new  major 
source  of  SO2  or  an  existing  source  with 
major  modification,  including  a  process 
that  may  have  been  shut  down  or  ceased 
operation,  will  not  only  have  to  comply 
with  the  existing  federally  approved 
SO2  SIP  provisions,  it  will  also  need  to 
comply  with  terms  and  conditions  that 
may  be  more  stringent  than  existing  SIP 
requirements  imposed  on  the  source  in 
its  air  permit  to  ensure  the  area  will 
continue  maintaining  the  attainment 
status. 

As  detailed  above,  the  State  has  met 
the  maintenance  plan  requirements  of 
Section  1 75A  of  the  Act  and  the 
maintenance  plan  is  fully  approvable. 
The  contingency  measures  plan  is  also 
fully  approvable. 

Final  Action 

We  have  evaluated  the  State's 
submittal  and  have  determined  that  it 
meets  the  applicable  requirements  of  the 
Act,  and  EPA  regulations,  and  conforms 
to  EPA  policy.  Therefore,  we  are 
approving  the  State  of  New  Mexico's 
request  to  redesignate  Grant  County 
from  a  primary  and  secondary  SO2 
nonattainment  area  to  an  SO2  NAAQS 
attainment  area.  We  are  also  approving 
the  maintenance  and  contingency 
measures  plans  for  Grant  County  into 
the  New  Mexico  SIP.  Furthermore,  we 
are  approving  the  NMED's  request  to 
discontinue  the  current  SO2  monitoring 
in  Bayard,  NM. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  Jinticipate  no  relevant  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publication,  we  are  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the 
Maintenance  Plan  if  relevant  adverse 
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comments  are  received.  This  rule  will 
be  effective  on  November  17,  2003 
without  further  notice  unless  we  receive 
relevant  adverse  comment  by  October 
20,  2003.  If  EPA  receives  relevant 
adverse  comments,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  teike  effect.  We  will  address 
all  public  conunents  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

General  Information 

A.  What  Is  the  Public  Rulemaking  File? 

The  EPA  is  committed  to  ensuring 
public  access  to  the  information  used  to 
inform  the  Agency's  decisions  regarding 
the  environment  and  human  health  and 
to  ensuring  that  the  pubhc  has  an 
opportunity  to  participate  in  the 
Agency's  decision-making  process.  The 
official  public  rulemaking  file  consists 
of  the  documents  specifically  referenced 
in  a  particular  agency  action,  any  public 
comments  received,  and  other 
information  related  to  the  action.  The 
public  rulemaking  file  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  for  which 
disclosure  is  restricted  by  statute, 
although  such  information  is  a  part  of 
the  Agency's  official  administrative 
record  for  the  action. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  An  official  public  rulemaking  file  is 
available  for  inspection  at  the  Regional 
Office.  The  Regional  Office  has 
established  an  official  public 
rulemaking  file  for  this  action  under 
Identification  Number  (IIJNo.)  NM-43- 
1-7600.  The  public  rulemaking  file  is 
available  for  viewing  at  the  Air  Planning 
Section  (6PD-L),  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Suite  700,  Dallas,' Texas  75202-2733. 
Contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  If  possible, 
schedule  the  appointment  two  working 
days  in  advance  of  your  visit.  Official 
hours  of  business  for  the  Regional  Office 
are  Monday  through  Friday.  8:30  a.m.  to 
4  p.m.  excluding  Federal  holidays. 
Copies  of  any  State  submittals  and 
EPA's  TSD  are  also  available  for  public 
inspection  at  the  New  Mexico 
Environment  Department.  Air  Quality 
Bureau.  2044  Galisteo  Street,  Santa  Fe, 
New  Mexico  87505  during  official 
business  by  appointment. 


2.  You  may  access  this  Federal 
Register  document  electronically 
through  the  Regulations.gov  Web  site 
located  at  http://www.regulations.gov. 
The  Regulations.gov  Web  site  is  the 
central  online  rulemaking  portal  of  the 
United  States  government  and  is  ai 
public  service  to  increase  participation 
in  the  government's  regulatory  activities 
by  offering  a  central  point  for  submitting 
comments  on  regulations. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  through  hand 
delivery/courier  or  by  facsimile. 
Instructions  for  submitting  comments  by 
each  method  are  discussed  below.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  ID  No.  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  The  EPA  is  not  required 
to  consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  section  D 
below. 

1 .  Electronically.  To  submit  conunents 
electronically  (via  e-mail, 
Regulations.gov,  or  on  disk  or  CD- 
ROM),  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comments.  Any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  public  rulemaking  file 
and  may  be  made  available  in  EPA's 
public  Web  sites.  If  EPA  cannot  read 
your  comment  due  to  technical 
difficulties  and  cannot  contact  you  for 
clarification,  EPA  may  not  be  able  to 
consider  your  comment. 

i.  E-mail.  Comments  may  be 
submitted  by  electronic  mail  (e-mail)  to 
Diggs.  Thomas@epa:gov,  Attention 
"Public  comment  on  ID  No.  NM-43-1- 
7600."  In  contrast  to  the  Regulations.gov 
Web  site,  EPA's  e-mail  system  is  not  an 
"emonymous"  system.  If  you  send  an  e- 
mail  comment  directly  to  EPA,  your  e- 


mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  rulemaking  file. 

a.  Regulations.gov.  Comments  may  be 
submitted  electronically  ::t  the 
Regulations.gov  Web  site,  the  central 
online  rulemaking  portal  of  the  United 
States  government.  Every  effort  is  made 
to  ensure  that  the  Web  site  includes  all 
rule  and  proposed  rule  notices  that  are 
ciurently  open  for  public  comment.  You 
may  access  the  Regulations.gov  Web  site 
at  http://www.regulations.gov.  Select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  click  on  the 
"Go"  button.  The  list  of  current  EPA 
actions  available  for  comment  will  be 
displayed.  Select  the  appropriate  action 
and  follow  the  online  instructions  for 
submitting  comments.  Unlike  EPA's  e- 
mail  system,  the  Regulations.gov  Web 
site  is  an  "anonymous"  system,  which 
means  that  any  personeil  information,  e- 
mail  address,  or  other  contact 
information  will  not  be  collected  unless 
it  is  provided  in  the  text  of  the 
comment.  See  the  Privacy  Notice  at  the 
Regulations.gov  Web  site  for  further 
information.  Please  be  advised  that  EPA 
cannot  contact  ypu  for  any  necessary 
clarification  unless  your  contact 
information  is  included  in  the  body  of 
comments  submitted  through  the 
Regulations.gov  Web  site. 
'    Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to:  Thomas  Diggs  (6PD-L), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Suite  700,  Dallas.  Texas 
75202-2733.  Please  include  the  text 
"Public  comment  on  ID  No.  NM-43-1- 
7600."  on  the  disk  or  CD  ROM.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect.  Word,  or  ASCII  file 
format.  You  should  avoid  the  use  of 
special  characters  and  any  form  of 
encryption. 

2.  By  Mail.  Send  your  comments  to: 
Thomas  Diggs  (6PI>-L).  Environmental 
Protection  Agency.  1445  Ross  Avenue, 
Suite  700,  Dallas.  Texas  75202-2733. 
Please  include  the  text  "Public 
comment  on  ID  No.  NM-43-1-7600"  in 
the  subject  line  of  the  first  page  of  your 
comments. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  written  comments  or 
comments  on  a  disk  or  CD  ROM  to: 
Thomas  Diggs  (6PD-L)  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202-2733. 
Attention  "Public  comment  on  ID  No. 
NM^3-l-7600.  "  Such  deliveries  are 
only  accepted  during  official  hours  of 
business,  which  are  Monday  through 
Friday,  8:30  a.m.  to  4  p.m.,  excluding 
Federal  holidays. 
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4.  By  Facsimile.  Fax  your  comments 
to:  214-665-7263,  Attention  "Public 
comment  on  ID  No.  NM-043-1-7600." 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

You  may  assert  a  business 
confidentiality  claim  covering  CBI 
infonnation  included  in  comments 
submitted  by  mail  or  hand  delivery  in 
either  paper  or  electronic  format.  CBI 
should  not  be  submitted  via  e-mail  or  at 
the  Regulations.gov  Web  site.  Clearly 
mark  any  part  or  all  of  the  information 
submitted  which  is  claimed  as  CBI  at 
the  time  the  comment  is  submitted  to 
EPA.  CBI  should  be  submitted 
separately,  if  possible,  to  facilitate 
handling  by  EPA.  Submit  one  complete 
version  of  die  comment  that  includes 
the  properly  labeled  CBI  for  EPA's 
official  administrative  record  and  one 
copy  that  does  not  contain  the  CBI  to  be 
included  in  the  public  rulemaking  file. 
If  you  submit  CBI  on  a  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  the  CD 
ROM  that  it  contains  CBI  and  then 
identify  the  CBI  within  the  disk  or  CD 
ROM.  Also  submit  a  non-CBI  version  if 
possible.  Information  which  is  properly 
labeled  as  CBI  and  submitted  by  mail  or 
hand  delivery  will  be  disclosed  only  in 
accordance  with  procediu'es  set  forth  in 
40  CFR  Part  2.  For  comments  submitted 
by  EPA's  e-mail  system  or  through  the 
Regulations.gov  Web  site,  no  CBI  claim 
may  be  asserted.  Do  not  submit  CBI  to 
the  Regidations.gov  Web  site  or  via 
EPA's  e-mail  system.  Any  claim  of  CBI 
will  be  waived  for  comments  received 
through  the  Regulations.gov  Web  site  or 
EPA's  e-mail  system.  For  further  advice 
on  submitting  CBI  to  the  Agency, 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  document. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
reqvurements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 


under  state  law  and  does  not  impose 
any  additioi  lal  enforceable  duty  beyond 
that  require  1  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pubhc  Lav*  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribep,  on  the  relationship 
between  thq  Federal  Government  and 
Indian  tribe6,  or  on  the  distribution  of 
power  and  i  esponsibilities  between  the 
Federal  Go\  emment  and  Indian  tribes, 
as  specified!  by  Executive  Order  13175 
(65  FR  6724(9,  November  9,  2000).  This 
action  also  ^oes  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilsies  among  the  various 
levels  of  go'  'ernment,  as  specified  in 
Executive  C  rder  13132  (64  FR  43255, 
August  10,    999).  This  action  merely 
approves  a  i  itate  rule  implementing  a 
Federal  star  dard,  and  does  not  alter  the 
relationshii  or  the  distribution  of  power 
and  respouj  ibilities  established  in  the 
Clean  Air  A  ct.  This  rule  also  is  not 
subject  to  E  cecutive  Order  13045 
"Protection  of  Children  from 
Environmei  ital  Health  Risks  and  Safety 
Risks"  (62  I R  19885,  April  23,  1997), 
because  it  ii  not  economically 
significant. 

In  review  ng  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  A  ir  Act.  In  this  context,  in  the 
absence  of  i  prior  existing  requirement 
for  the  Stat«  to  use  voluntary  consensus 
standards  (^  ^CS),  EPA  has  no  authority 
to  disappro  ^e  a  SIP  submission  for 
failure  to  ui  e  VCS.  It  would  thus  be 
inconsisten  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  n  place  of  a  SIP  submission 
that  otherw  se  satisfies  the  provisions  of 
the  Clean  A  ir  Act.  Thus,  the 
requiremen  ;s  of  section  12(d)  of  the 
National  Te  chnology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  unc  er  the  provisions  of  the 
Paperwork  (eduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Cong  ressional  Review  Act,  5 
U.S.C.  secti  an  801  et  seq.,  as  added  by 
the  Small  B  usiness  Regulatory 
Enforcemer  t  Fairness  Act  of  1996, 
generally  pi  ovides  that  before  a  rule 
may  take  ef  ect,  the  agency 
promulgating  the  rule  must  submit  a 


rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  nUe  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  17, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  September  2,  2003. 
Lawrence  Starfield, 

Acting  Regional  Administrator,  Region  6. 

m  40  CFR  Parts  52  and  81  are  amended 
as  follows: 

PART  52— [AMENDED} 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C;  7401  et  seq.    ' 
Subpart  GG — New  Mexico 

■  2.  In  §  52.1620  paragraph  (e)  is 
amended  by  adding  two  new  entries  to 
the  end  of  the  table  entitled  "EPA 
Approved  Nonregulatory  Provisions  and 
Quasi-Regulatory  Measures  in  the  New 
Mexico  SIP,"  to  read  as  follows: 

§  52.1 620    Identification  of  plan. 

***** 

(e)  *  *  * 
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EPA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  New  Mexico  SIP 


Name  of  SIP  provision 


Applicable  geo-graphic  or  non-attainment  area 


State  sub-  ^p. 

'"*"^S^'*'^       nrov«I^.P        Explanation 


proval  date 


Revision  for  Attainment, 
and  Maintenance  Plan  of 
S02  Standards. 


Contingency  Measures 
Plan. 


Portion  of  Grant  County;  tfiis  portion  is  restricted  to  a  3.5  mile  ra- 
dius around  the  Kennecott  Copper  Corporation  (now  owned  by 
the  Phelps  Dodge  Corporation  and  called  the  Hurley  smelter) 
and  land  above  6470  feet  Mean  Sea  Level  within  an  8  mile  ra- 
dius of  the  Hurley  Smelter/Concentrator  in  Hurley. 

Portion  of  Grant  County,  this  portion  is  restricted  to  a  3.5  mile  ra- 
dius around  the  Kennecott  Copper  Corporation  (now  owned  by 
the  Phelps  Dodge  Corporation  and  called  the  Hurtey  smelter) 
and  land  above  6470  feet  Mean  Sea  Level  within  an  8  mile  ra- 
dius of  the  Hurley  Smelter/Concentrator  in  Hurley. 


PART  81— [AMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  ef  seq. 
■  2.  In  §  81.332  the  SO2  table  is  amended 
by  revising  the  entry  for  the  AQCR  012 
to  read  as  follows: 

New  Mexico — SO2 


§81.332 


02/21/03 

9/18/03  [in- 
sert FR 

page  cita 
tkm]. 

02/21/03 

9/18/03  [in- 
sert FR 

- 

page  cita 
tion]. 

32    New  Mexico. 

Designated  area 


Does  not  meet 

primary 

standards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  than 

national 

standards 


AQCR  012: 

Grant  County  

Remainder  of  AQCR 


X 
X 


***** 

jFR  Doc.  03-23747  Filed  9-17-03;  8:45  am] 
BILLING  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-7560-9] 
RIN:  206O-AF36 

Protection  of  Stratospheric  Ozone: 
Supplemental  Rule  Regarding  a 
Recycling  Standard  Under  Section  608 
of  the  Clean  Air  Act;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  Through  this  action,  EPA  is 
correcting  the  final  rule  published  in  the 
Federal  Register  on  July  24,  2003  (68  FR 
43786).  Specifically,  EPA  is  clarifying 
that  the  effective  date  for  the  rule,  as  it 
applies  to  the  certification  of  refrigerant 
recycling  equipment  is  effective  90  days 
after  the  publication  date  [i.e.,  October 
22,  2003).  The  effective  date  for  the 
remaining  components  of  the  final  rule 
is  September  22,  2003. 


EPA  is  also  including  amendments  to 
regulations  that  were  discussed  in  the 
preamble  to  the  July  24,  2003  final  rule, 
but  were  inadvertently  omitted  from  the 
Federal  Register. 

DATES:  The  final  rule  that  was  published 
on  July  24,  2003  at  68  FR  43786  is 
effective  on  September  22,  2003,  except 
for  §82.158(n)  (i.e.,  certification 
standards  for  reft-igerant  recycling  only 
equipment)  which  is  effective  October 
22, 2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julius  Banks;  (202)  564-9870; 
Stratospheric  Protection 
Implementation  Branch,  Global 
Programs  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J);  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  The 
Stratospheric  Ozone  Information 
Hotline,  800-296-1996,  and  the  Ozone 
Web  page,  http://www.epa.gov/ozone/ 
title6/608/regulations/index.html,  can 
also  be  contacted  for  further  information 
concerning  this  correction. 

SUPPLEMENTARY  INFORMATION: 

While  the  final  rule  published  in  the 
Federal  Register  on  July  24,  2003  (68  FR 
43786)  lists  the  effective  date  for  the 
certification  of  refrigerant  recycling 


equipment,  as  being  effective  90  days 
after  the  publication  date  [i.e.,  October 
22,  2003),  the  notice  failed  to  specify  a 
regulatory  citation  associated  with 
equipment  certification.  Therefore,  EPA 
is  clarifying  that  the  effective  date  for     ' 
the  rule,  as  it  applies  to  the  certification 
of  refrigerant  recycling  equipment,  as 
stated  in  40  CFR  82.158(n),  is  effective 
90  days  after  the  final  rule  publication 
date  [i.e.,  October  22,  2003). 

The  final  rule  discussed  several  edits 
to  the  appendices  of  40  CFR  part  82, 
subpart  F  that  were  omitted  from  the 
regulatory  text  published  in  the  Federal 
Register  (i.e.,  reference  list  and 
standards  for  particulate  used  in 
standard  contaminated  refrigerant 
samples  in  Appeiidix  B2  and  the 
standards  for  becoming  a  certifying 
program  for  technicians  in  Appendix  D). 
EPA  is  adding  the  reference  list  and  the 
standards  for  particulate  used  in 
standard  contaminated  refrigerant 
samples  to  Appendix  B2  (based  on  the 
ARI  Standard  740-1995)  that  was 
inadvertently  omitted  from  the  Federal 
Register  document.  EPA  is  also  adding 
edits  to  the  regulatory  text  of  Appendix 
D  to  subpart  F-Standards  for  Becoming 
a  Certifying  Program  for  Technicians 
that  were  omitted  from  the  final  rule 
pubUshed  on  July  24,  2003.  The  edits 
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were  discussed  in  the  preamble  to  the 
final  rule  under  Section  D.  Technician 
Certification  and  the  Sales  Restriction 
(68  FR  43791),  but  were  not  included  in 
the  edits  to  the  regulatory  text. 

List  of  Subfects  in  40  CFR  Part  82 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Chemicals, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  11.  2003. 
Robert  Brenner, 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

■  Part  82,  chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  82— PROTECTION  OF   ' 
STRATOSPHERIC  OZONE  - 

■  1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

■  2.  Appendix  B2  to  subpart  F  is 
amended  by  adding  Attachments  1  and 
2  to  read  as  follows: 

Attachment  1  to  Appendix  B2  to  Subpart  F 
of  Part  82 — References 

Listed  here  are  all  standards,  handbooks, 
and  other  publications  essential  to  the 
formation  and  implementation  of  the 
standard.  All  references  in  this  appendix  are 
considered  as  part  of  this  standard. 

•  ANSI/UL  Standard  1963,  Refrigerant 
Recovery/Recycling  Equipment,  First  Edition, 
1989,  American  National  Standards  Institute/ 
Underwriters  Laboratories,  Inc. 

•  ARI  Standard  110-90,  Air-Conditioning 
and  Refrigerating  Equipment  Nameplate 
Voltages,  Air-Conditioning  and  Refrigeration 
Institute 

•  ARI  Standard  700-95,  Speci/ications /or 
Fluorocarbon  and  Other  Refrigerants,  Air- 
Conditioning  and  Refrigeration  Institute 

•  ASHRAE  Terminology  of  Heating, 
Ventilation,  Air  Conditioning,  Refrigeration, 
&  Refrigeration,  American  Society  of  Heating, 
Refrigerating,  and  Air-Conditioning 
Engineers,  Inc.,  1991 

•  lEC  Standard  Publication  38,  lEC 
Standard  Voltages,  International 
Electrotechnical  Commission,  1983 

Attachment  2  to  Appendix  82  to  Subpart  F 
of  PartB2-Particulate  Used  in  Standard 
Contaminated  Refirigerant  Sample 

1.  Particulate  Specification 

Bl.l    The  particulate  material  (pm)  will  be 
a  blend  of  50%  coarse  air  cleaner  dust  as 
received,  and  50%  retained  on  a  200-mesh 
screen.  The  coarse  air  cleaner  dust  is 
available  from:  AC  Spark  Plug  Division; 
General  Motors  Corporation;  Flint,  Michigan. 

B1.2    Preparation  of  Particulate  Materials. 

To  prepare  the  blend  of  contaminant,  first 
wet  screen  a  quantity  of  coarse  air  cleaner 


s 


dust  on  a  200|mesh 
74  pm).  This 
the  dust  on  a 
water  througb 
dust  with  the 
particles  pass|ng 
discarded.  Th 
on  the  screen 
hour  at  110°  ( 


contaminant 
weight  of  coafse 
(after  drying 
50%  by  weigl^t 
dust. 

Bl.3     Partible 

The  coarse 
the  blend  use  1 
have  the  folio  iving 
analysis: 

Wt.  %  in 


screen  (particle  retention 
done  by  placing  a  portion  of 
200-mesh  screen  and  running 
the  screen  while  stirring  the 
fingers.  The  fine  contaminant 
through  the  screen  are 
-i-200-mesh  particles  collected 
are  removed  and  dried  for  one 
The  blend  of  standard 
prepared  by  mixing  50%  by 
air  cleaner  dust  as  received 
r  one  hour  at  110°  C)  with 
of  the  +200  mesh  screened 


Size  Analysis. 
lir  cleaner  dust  as  received  and 
as  the  standard  contaminant 
approximate  particle  size 


vs  rious  size  ranges,  pm. 


Size  rang ; 


0-5 

5-10  .... 
10-20  .. 
20-40  .. 
40-80  .. 
80-200 


As  received 


12 
12 
14 
23 
30 
9 


Blend 


6 
6 

7 
11 
32 
38 


■  3.  Appendix  D  to  subpart  F  of  part  82 
is  amended  by  revising  section  g.  to  read 
as  follows: 


Appendix  D 
for  Becomin  g 
Technicians 


I  tes  s 
1  adminisi  ered 
al 


land 


g.  Recordkeef 
Requirements 

l.Certifyi 
records  that  i 
the  names  an 
taking  the 
tests 
locations  of 

2.  EPA  mus  t 
all  approved 
January  30 
submitted  fol 
period  for  w 
approved  by 
the  pass/fail 
will  allow  th( 
relative  _ 
programs.  If 
a  test  bank 
information 
be  included 

3.  Appro veh 
receive  a 
testing  center 
letter  at  their 

4.  ApproveH 
programs  thai 
providing  th 
all  records 
§§82.161, 
currently 
with  this 
Approved 
that  receive 
from  a 
certification 


:  progr  sss 
t  ie( 


tec  b 


to  Subpart  F — Standards 
a  Certifying  Program  for 


ing  and  Reporting 


nfc  programs  must  mamtain 
iclude,  but  are  not  limited  to, 
addresses  of  all  individuals 
the  scores  of  all  certification 

and  the  dates  and 
testing  administered, 
receive  an  activity  report  from 
;ertifying  programs  by  every 

June  30,  the  first  to  be 
owing  the  first  full  six-month 

■^  the  program  has  been 
iPA.  This  report  will  include 
I  ate  and  testing  schedules.  This 
Agency  to  determine  the 
and  success  of  these 
certifying  program  believes 
qilestion  needs  to  be  modified, 
a  rout  that  question  should  also 


certifying  programs  will 
of  approval  from  EPA.  Each 
must  display  a  copy  of  that 
place  of  business, 
technician  certification 
voluntarily  plan  to  stop 
certification  test  must  forward 
required  by  this  appendix, 
82.166  to  another  program 
app  roved  by  EPA  in  accordance 
app  mdix  and  with  §  82.161. 

nician  certification  programs 
records  of  certified  technicians 
progra  m  that  no  longer  offers  the 

1 3st  must  inform  EPA  in  writing 


at  the  address  listed  in  §  82.160  within  30 
days  of  receiving  these  records.  The 
notification  notice  must  include  the  name 
and  address  of  the  program  to  which  the 
records  have  been  transferred.  If  another 
currently  approved  program  willing  to  accept 
the  records  cannot  be  located,  these  records 
must  be  submitted  to  EPA  at  the  address 
listed  at  §  82.160. 

5.  Technician  certification  programs  that 
have  had  their  certification  revoked  in 
accordance  with  §  82.169  must  forward  all 
records  required  by  this  appendix,  §§82.161, 
and  82.166  to  EPA  at  the  address  listed  in 
§82.160. 
***** 

[FR  Doc.  03-23850  Filed  9-17-03;  8:45  am) 
BiixiNG  CODE  eseo-«hP 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  99-87;  RM-9332;  FCC  03- 
34] 

Implementation  of  the 
Communications  Act  of  1934  as 
Amended  and  Promotion  of  Spectrum 
Efficient  Technologies  on  Certain  Part 
90  Frequencies 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations, 
which  were  published  Thursday,  July 
17.  2003  (68  FR  42296).  The  Wireless 
Telecommunications  Bureau  published 
final  rules  in  the  Order,  document 
revising  Commission  rules  amending 
and  promoting  spectrum  efficient 
technologies  on  certain  part  90 
frequencies. 

DATES:  Efiective  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Scot 
Stone,  Deputy  Chief,  Policy  and  Rules 
Branch,  Public  Safety  and  Private 
Wireless  Division  at  (202)  418-O680. 
SUPPLEMENTARY  INFORMATION:  The 
Wireless  Telecommunications  Bureau 
published  a  document  revising  the  rules 
amending  and  promoting  spectrum 
efficient  technologies  on  certain  part  90 
frequencies  in  the  Federal  Register  of 
July  17,  2003  (68  FR  42296).  This 
document  corrects  the  Federal  Register  . 
as  it  appeared. 

■  In  the  FR  Doc.  03-18054  published  in 
the  Federal  Register  on  July  17,  2003,  (68 
FR  42296)  make  the  following 
corrections. 

§90.35    [Amended] 

■  1.  On  page  42306  in  §  90.35  in 
paragraph  {b)(3)  of  the  table  remove  the 
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entries  for  frequencies  "151.820", 
"151.880"  and  "151.940". 

■  2.  On  page  42306  in  §  90.35  in 
paragraph  {b)(3)  of  the  table  correct 
"151.2775"  to  read  "152.2775". 

■  3.  On  page  42306  in  §  90.35  in 
paragraph  (b){3)  of  the  table  correct 
"151.2925"  to  read  "152.2925". 

§90.209    [Amended] 

■  4.  On  page  42314  in  §  90.209,  in 
column  three,  correct  paragraph  (b)(6)  to 
read  as  follows: 

(6)  No  new  applications  for  the  150- 
174  MHz  and/or  421-512  MHz  bands 


will  be  acceptable  for  filing  if  the 
applicant  utilizes  channels  with  an 
authorized  bandwidth  exceeding  11.25 
kHz  beginning  January  13,  2004.  For 
stations  licensed  or  applied  for  prior  to 
January  13,  2004,  the  licensee  may 
transfer,  assign,  renew  and  modify  the 
authorization  consistent  with  the 
ciurent  rules.  No  modification 
applications  for  stations  in  the  150-174 
MHz  and/or  421-512  MHz  bands  that 
increase  the  station's  authorized 
interference  contour  will  be  acceptable 
for  filing  if  the  applicant  utilizes 
charmels  with  an  authorized  bandwidth 


exceeding  11.25  kHz,  beginning  January 
13,  2004.  See  §90.1 87(b)(2)(iii)  and  (iv) 
of  this  chapter  for  interference  contour 
designations  and  calculations. 
Applications  submitted  pursuant  to  this 
paragraph  must  comply  with  frequency 
coordination  requirements  of  §  90.175  of 
this  chapter. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-2,3794  Filed  9-17-03;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nr)aking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200144M-279-AD] 

RIN2120-AA64 

Alryrorttiiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model'  747  series  airplanes.  This 
proposal  woujd  require  repetitive 
inspectioiis  of  the  nacelle  strut-to-wing 
attachment  structure,  and  repetitive 
overhaul  of  the  diagonal  brace  and 
spring  beam  load  paths,  to  maintain 
damage  tolerance  requirements  and 
ensure  long-term  structural  integrity; 
and  follow-on  and  corrective  actions  if 
necessary.  This  action  is  necessary  to 
ensure  the  structural  integrity  of  the 
strut-to-wing  load  path  and  prevent 
separation  of  the  strut  and  engine  from 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  3,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
279-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncommentSfaa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-279-AD"  in  the 
subject  line.and  need  not  be  submitted 


in  triplicat; 
Internet  as 
be  formatted 
2000  or 

The 
the 

Boeing 
P.O.  Box 
98124 
examined 
Airplane 
Avenue, 


3  '07, 


Comments  sent  via  the 
attached  electronic  files  must 
in  Microsoft  Word  97  or 
A3CII  text. 

information  referenced  in 
propos  ;d  rule  may  be  obtained  from 
Coipmercial  Airplane  Group, 
Seattle,  Washington 
This  information  may  be 
t  the  FAA,  Transport 
rectorate,  1601  Lind 
.,  Renton,  Washington. 
INFORMATION  CONTACT: 
Ariderson,  Aerospace  Engineer, 

i-anch,  ANM-120S,  FAA, 
Air:raft  Certification  Office, 
\venue,  SW..  Renton, 
98055-4056;  telephone 
917-0421;  fax  (425)  917-6590. 


220  7 


Ei 


S'V 


FOR  FURTHER 

Tamara 

Airframe 

Seattle 

1601  Lind 

Washini 

(425) 


igto  1 


SUPPLEMEN  TARY  INFORMATION: 


Comments 


Invited 


Interested  persons  are  invited  to 
peirticipate  in  the  making  of  the 
proposed  r  ule  by  submitting  such 
written  dai  a,  views,  or  arguments  as 
they  may  c  esire.  Communications  shall 
identify  th !  Rules  Docket  number  and 
be  submitti  sd  in  triplicate  to  the  address 
specified  a  Jove.  All  communications 
received  oi  i  or  before  the  closing  date 
for  comme  its,  specified  above,  will  be 
considerec  before  taking  action  on  the 
proposed  r  ile.  The  proposals  contained 
in  this  acti  )n  may  be  changed  in  light 
of  the  com  nents  received. 

Submit  ( omments  using  the  following 
format: 

•  Organ  ze  comments  issue-by-issue. 
For  examp  e,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  i  :hange  the  service  bulletin 
reference  a  s  two  separate  issues. 

•  For  ea  ;h  issue,  state  what  specific 
.change  to  I  le  proposed  AD  is  being 
requested. 

•  Incluc  e  justification  (e.g.,>reasons  or 
data)  for  es  ch  request. 

Commer  ts  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propos  jd  rule.  All  comments 
submitted  Arill  be  available,  both  before 
and  after  t  le  closing  date  for  comments, 
in  the  Ruh  s  Docket  for  examination  by 
interested  lersons.  A  report 
summarizi  ig  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vijill  be  filed  in  the  Rules 
Docket. 

Commeriters  wishing  the  FAA  to 
acknowlec  ge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-279-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  efNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-279-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Related  Rulemaking 

This  proposed  AD  is  related  to  the 
following  rulemaking  actions,  which 
require  accomplishment  of  the  actions 
in  the  concurrent  service  bulletins 
recommended  in  Boeing  Alert  Service 
Bulletin  747-54A2182,  dated  July  12, 
2001: 

AD  95-13-06,  amendment  39-9286 
(60  FR  33338,  June  28,  1995);  correction 
to  AD  95-13-06  (60  FR  37500,  July  20, 
1995).  That  AD  references  Boeing  Alert 
Service  Bulletin  747-54A2156,  dated 
December  2,  1994,  for  accomplishment 
of  the  specified  actions.  That  AD  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes  equipped  with  General 
Electric  Model  CF6-80C2  series  engines 
or  Pratt  &  Whitney  Model  PW4000 
series  engines,  and  requires 
modification  of  the  nacelle  strut  and 
wing  structure,  inspections  and  checks 
to  detect  discrepancies,  and  correction 
of  discrepancies. 

AD  95-13-05,  amendment  39-9285 
(60  FR  33333,  June  28, 1995);  correction 
to  AD  95-13-05  (60  FR  35452,  July  7, 
1995).  That  AD  references  Boeing  Alert 
Service  Bulletin  747-54A2157,  dated 
January  12,  1995,  for  accomplishment  of 
the  specified  actions.  That  AD  is 
applicable  to  Boeing  Model  747  series 
airplanes  equipped  with  Rolls  Royce 
Model  RB211  series  engines,  and 
requires  modification  of  the  nacelle 
strut  and  wing  structure,  inspections 
and  checks  to  detect  discrepancies,  and 
correction  of  discrepancies. 

AD  95-13-07,  amendment  39-9287 
(60  FR  33336,  June  28,  1^95).  That  AD 
references  Boeing  Alert  Service  Bulletin 
747-54A2158,  dated  November  23, 
1994,  for  accomplishment  of  the 
specified  actions.  That  AD  is  applicable 
to  certain  Boeing  Model  747  series 
airplanes  equipped  with  General 
Electric  Model  CF6-^5/50  or  Pratt  & 
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Whitney  Model  JT9D-70  series  engines, 
and  requires  modification  of  the  nacelle 
strut  and  wing  structure,  inspections 
and  checks  to  detect  discrepancies,  and 
correction  of  discrepancies. 

AD  95-10-16,  amendment  39-9233 
(60  FR  27008,  May  22, 1995).  That  AD 
references  Boeing  Alert  Service  Bulletin 
747-54A2159,  dated  November  3,  1994, 
for  accomplishment  of  the  specified 
actions.  That  AD  is  applicable  to  Boeing 
Model  747  series  airplanes  equipped 
writh  Pratt  &  Whitney  Model  JT9D  series 
engines  (excluding  Model  JT9D-70 
engines),  and  requires  modification  of 
the  nacelle  strut  and  wing  structure, 
inspections  and  checks  to  detect 
discrepancies,  and  correction  of 
discrepancies. 

Actions  Since  Issuance  of  Previous 
Rulemaking 

Since  issuance  of  the  ADs  specified 
previously,  there  have  been  equivalent 
production  changes  to  airplanes  having 
line  nimibers  1047  and  subsequent.  The 
strut  and  wing  modifications  required 
by  those  ADs,  in  addition  to  the 
equivalent  production  changes,  increase 
the  level  of  safety  for  damage  tolerance 
and  structural  fail-safe  capability  of  the 
new  and  modified  structiu-e.  The  actions 
specified  in  this  proposed  AD  are 
intended  to  provide  repetitive 
inspections  and  overhaul  of  the  nacelle 
strut-to-wing  attachment  structure  to 
maintain  damage  tolerance  and  ensure 
long-term  structural  integrity  for  all 
Model  747  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2182,  dated  July  12,  2001,  which 
describes  procedures  for  repetitive 
baseline  and  supplemental  inspections 
for  discrepancies  (including  cracks, 
corrosion,  or  damage;  and  loose, 
missing,  or  broken  fasteners)  of  the 
nacelle  strut-to-wing  attachment 
structiu-e,  and  follow-on  and  corrective 
actions  if  necessary.  The  follow-on 
actions  include  a  one-time  visual 
inspection  of  all  side  link  fuse  pin 
installations  to  verify  that  the  correct 
fuse  pins  are  instdled;  a  one-time 
detailed  inspection  of  all  strut-to-wing 
attachment  joints  to  verify  correct 
installation  of  hardware;  and  repetitive 
inspections,  as  applicable;  and  an 
inspection  of  the  strut-to-wing 
attachment  structure  for  damage  and  to 
verily  structural  integrity.  The  service 
bulletin  recommends  contacting  the 
manufacturer  if  any  damage  is  found  or 
structural  integrity  of  the  strut-to-wing 
structure  cannot  be  verified. 


The  service  bulletin  also  describes 
procedures  for  repetitive  overhaul  of  the 
diagonal  brace  and  spring  beam  load 
paths,  and  nondestructive  testing  of  the 
fuse  pin  and  secondary  pin. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  service  bulletin  also  reconunends 
prior  accomplishment  of  Boeing  Alert 
Service  Bulletins  747-54A2156,  747- 
54A2157,  747-54A2158,  and  747- 
54A2159.  Those  service  bulletins  are 
referenced  for  accomplishment  of  the 
actions  required  by  the  related . 
rulemaking  described  previously. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

DifiEerence  Between  Service  Bulletin 
and  This  Proposed  AO 

The  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions; 
however,  this  proposed  AD  would 
require  the  repair  of  those  conditions  to 
be  accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
Manager,  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

Changes  to  14  CFR  Part.39/Efifect  on  the 
Propoised  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  "now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD;  however,  this  AD 
identifies  the  office  authorized  to 
approve  Edtemative  methods  of 
compliance. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 


calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impacts- 
There  are  approximately  991 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
187  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  woidd  take  approximately  280  work 
hours  per  airplane  to  accomplish  the 
repetitive  baseline,  supplemental,  and 
fuse  pin  inspections  at  an  average  labor 
rate  of  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspections  on  U.S.  operators 
is  estimated  to  be  $3,403,400,  or  $18,200 
per  airplane,  per  inspection  cycle. 

It  would  take  approximately  48  work 
hours  per  airplane  to  accomplish  the 
repetitive  overhaul  of  the  diagonal  brace 
at  an  average  labor  rate  of  $65  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  overhaid  on  U.S. 
operators  is  estimated  to  be  $583,440,  or 
$3,120  per  airplane,  per  overhaul. 

It  would  take  approximately  40  work 
hours  per  airplane  to  accomplish  the 
repetitive  overhaul  of  the  spring  beam  at 
an  average  labor  rate  of  $65  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  overhaul  on  U.S. 
operators  is  estimated  to  be  $486,200,' or 
$2,600  per  airplane,  per  overhaul. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore,  ' 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  the  DOT 
Regulatory  PoliciiBS  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatoiy  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-279-AD. 

Applicability:  All  Model  747  series 
aiqplanes,  certiHcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  structural  integrity  of  the 
strut-to-wing  load  path  and  prevent 
separation  of  the  strut  and  engine  from  the 
airplane,  accomplish  the  following: 

Compliance  Times 

(a)  Where  the  compliance  times  for  the 
initial  and  repetitive  baseline  and 
supplemental  inspections  in  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-54A2182.  dated  )uly  12. 
2001.  specify  a  compliance  time  interval 
calculated  "from  the  release  of  this  service 
bulletin,"  this  AD  requires  compliance 
Within  the  interval  specified  in  the  service 
bulletin  "after  the  effective  date  of  this  AD." 

Inspectionv/FoUDw-on  Actions 

(b)  Do  the  initial  and  repetitive  baseline 
and  supplemental  inspections  of  the  nacelle 
strut-to-wing  attachment  structure  for 
discrepancies  (including  cracks,  corrosion,  pr 
damage;  and  loose,  missing,  or  broken 
fasteners),  and  do  the  applicable  follow-on 
actions;  by  doing  all  the  actions  in  Part  1 
through  Part  9  of  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  747-54A2182. 
dated  July  12.  2001.  Do  the  inspections 
(including  inspections  for  correct  installation 
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e  applicable  times  specified 
the  service  bulletin. 
iitial  and  rupefitive  overhauls 
1  brace  and  spring  beam  load 
all  the  actions  in  Part  10  and 
Work  Instructions  of  Boeing 
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applicable  times  specified  in 
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2001.  Do  the  inspections  at  the 
in  Part  12  of  the  service 
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Corrective  Ac  lions 
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(e)  If  any 
inspection 
further  flight 
actions  speci 
the  Work  Instruct 
Bulletin 
Do  the  appli 
service  bullet 
specifies  to 
appropriate 
repair  per  a 
Manager, 
(AGO).  FA.-K 
certification 
by  a  Boeing 
Engineering 
been  authori;^d 
AGO.  to  mak« 


crepancy  is  found  during  any 
required  by  this  AD:  Before 
do  all  applicable  corrective 
ed  in  Part  1  through  Part  12  of 
ions  of  Boeing  Alert  Service 
747-t4A2182  dated  July  12,  2001. 
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e  Aircraft  Certification  Office 
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ance  with  14  CFR  39.19.  the 
e  AGO.  is  authorized  to 
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Issued  in  R^nto 
September  1 

Vi  L.  Lipski. 

Manager,  TrcAisport 
Aircraft  Certi  i 
(FR  Doc.  03-: 


n,  Washington,  on 
2003. 

Airplane  Directorate, 
ication  Service. 
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BILUNG  CODE  «10-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-07-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  IMcDonnel! 
Douglas  Model  DC-10-10,  DC-10-10F, 
DC-10-15,  DC-10-30,  DC-1&-30F  (KC- 
1  DA  and  KDC-10),  DC-10-40,  DC-10- 
40F,  MD-10-10F,  and  MD-10-30F 
Airplanes;  and  Model  MD-11  and  MD- 
11F  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-10,  DC-10-lOF,  DC-10-15,  DC-10- 
30,  DC-10-30F  (KC-lOA  and  KDC-10), 
DC-10-40,  DC-10-40F,  MD-10-lOF, 
and  MD-10-30F  eurplanes;  and  Model 
MD-11  and  MD-llF  airplanes.  This 
proposal  would  require  replacement  of 
the  left  and  right  number  one  passenger 
door  bolted  lower  seal-to-retainer  and 
girt  bar  view  window  assemblies  with 
new,  double-flush  riveted  assemblies. 
This  action  is  intended  to  prevent  the 
number  one  passenger  door  slide  from 
inflating  before  it  has  cleared  the  slide 
cover,  which  could  result  in  the  slide 
being  unusable  during  an  emergency 
evacuation  and  consequent  injiu'y  to 
passengers  or  airplane  crewmerabers. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. " 
DATES:  Comments  must  be  received  by 
November  3,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
07-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington.  Comments  may  be 
inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Comments  may  be  submitted  via  fax  to 
(425)  227-1232.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address :  9-anm-nprmcommen t@faa .gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2003-NM- 
07-AD"  in  the  subject  line  and  need  not 
be  submitted  in  triplicate.  Comments 
sent  via  the  Internet  as  attached 
electronic  files  mjist  be  formatted  in 
Microsoft  Word  97  or  2000  or  ASCII 
text. 
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The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
the  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Sujishi,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5353;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2003-NM-07-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-n4,  Attention:  Rules  Docket  No. 
2003-NM-07-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  FAA  has  received  reports  of  the 
number  one  passenger  door  slide  not 
deploying  properly  when  the  door  was 
activated  on  two  McDonnell  Douglas 
Model  MD-11  airplanes.  Although  the 
exact  cause  of  the  improper  deployment 
has  not  been  determined,  it  may  be 
possible  for  the  inflation  lanyard  of  the 
evacuation  slide  to  hang  up  on  the  ends 
of  uertain  fasteners.  These  fasteners  are 
used  in  the  door  bottom  seal-to-retainer 
assembly  and  the  view  window 
assembly.  If  the  lanyard  hangs  up  on  the 
fasteners  as  the  passenger  door  moves 
upward  during  emergency  use,  it  may 
be  possible  for  the  slide  to  begin 
inflating  before  it  has  cleared  the  slide 
cover.  This  action  is  intended  to  prevent 
the  number  one  passenger  door  slide 
from  inflating  before  it  has  cleared  the 
slide  cover,  which  could  result  in  the 
slide  being  unusable  during  an 
emergency  evacuation  and  consequent 
injury  to  passengers  or  airplane 
crewmembers. 

The  subject  area  on  certain 
McDonnell  Douglas  Model  DC-10-10. 
DC-10-lOF,  DC-10-15,  DC-10-30,  DC- 
10-30F  (KC-lOA  and  KDC-10).  DC-10- 
40,  DC-10-40F.  MD-10-lOF,  and  MD- 
10-30F  airplanes  is  almost  identical  to 
that  on  the  affected  Model  MD-11  and 
MD-llF  airplanes.  Therefore,  all  of 
these  models  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DClO- 
25A378  dated  November  27,  2002  (for 
Model  DC-10-10,  DC-10-lOF,  DC-10- 
15,  DC-10-30,  DC-10-30F  (KC-lOA 
and  KDC-10),  DC-10-40,  DC-lO-iOF, 
MD-IO-IOF.  MD-10-30F  series 
airplanes).  The  FAA  has  also  reviewed 


and  approved  Boeing  Alert  Service 
Bulletin  MD11-25A262,  Revision  01, 
dated  February  11,  2003  (for  Model 
MD-11  and  MD-llF  series  airplanes). 
These  service  bulletins  describe 
procedures  for  replacing  the  passenger 
door  seal  and  view  window  retainer 
assemblies  on  the  door  lower  cover  with 
new,  double-flush  riveted  assemblies. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions^ 
specified  in  the  applicable  service 
bulletin  described  previously. 

Changes  to  14  GFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figm-es  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
S65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  350  Model 
DC-10  airplanes,  and  approximately 
1 95  Model  MD-1 1  and  -1 1 F  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  263  Model 
DC-10  airplanes  and  81  Model  MD-11 
and  -1  IF  airplanes  of  U.S.  registn,' 
would  be  affected  by  this  proposed  AD. 

The  following  table  shows  the 
estimated  cost  impact  for  airplanes 
affected  by  this  pfoposed  AD: 
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Model 


Work  hours 
(estimated) 


Latx>r  cost  per 

airplane 

(estimated) 


Parts  cost  per 

airplane 

(estimated) 


Maximum  fleet 

cosr 

(estimated) 


DC-10  and  MD-10  airplanes 
MD-11  and -11 F  airplanes  ... 


$130 
65 


$6,024 
6,024 


$1,618,502 
493,209 


The  cost  impact  figxires  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomphshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessaiy  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a'  substantial  direct 
e£Fect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
vmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVE  S 


1.  The  authority 
continues  t(  i 


Authority: 


citatioa  for  part  39 
read  as  follows: 

49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Attended] 

2.  Sectioi 
adding  the 
directive: 

McDonnell  Douglas:  Docket  20Q3-NM-07- 
AD. 


39.13  is  amended  by 
ollowing  new  airworthiness 


Applicabili  ty. 
lOF,  DC-10-  5 
lOA  and  KDQ-10) 
MI>-10-10F 
listed  in  Boei  ag 
25A378,  date  i 
Model  MD-1 1 
listed  Boeing  Al 
25A262.Revis 
2O03;certificjted 

Complianc  ? 
accomplishe( 

To  prevent 
slide  from  ia 
slide  cover, 
being  unusafa  1 
evacuation  ai  i 
passengers  o: 
accomplish 


Model  DC-10-10,  DC-10- 
DC-10-30.  DC-10-30F  (KC- 
DC-10-40.  DC-10-40F, 
and  MD-10-30F  airplanes,  as 
Alert  Service  Bulletin  DClO- 
November  27,  2002;  and 
and  MD-1  IF  airplanes,  as 

ert  Service  Bulletin  MDll- 
ion  01,  dated  February  11, 

in  any  category. 
;  Required  as  indicated,  unless 
previously. 

the  number  one  passenger  door 
lating  before  it  has  cleared  the 
hich  could  result  in  the  slide 
e  during  an  emergency 
d  consequent  injury  to 
airplane  crewmembers, 
following: 


t  le 


Replacement 

(a)  Within 
date  of  this 
number  one 
seal-to-retaintr 
assemblies 
riveted  asse 
Instructions 
DC10-25A3^ 
Model  DC-1 
DC-10-30, 
10).  EX:-10-40 
and  MD-10-  tOF 
Service  BulU  [ 
dated  Februa  -y 
and  MD-llF 


18  months  after  the  effective 
,  replace  the  left  and  right 
]  lassenger  door  bolted  lower 
and  girt  bar  view  window 
the  new.  double-flush 
ies.  per  the  Accomplishment 
Boeing  Alert  Service  Bulletin 
dated  November  27,  2002  (for 
(hlO,  DC-1 0-1  OF,  DC-1 0-1 5. 
:-10-30F  (KC-lOA  and  KDC- 
DC-10-40F.  MD-10-lOF. 

airplanes),  or  Boeing  Alert 
n  MD11-25A262,  Revision  01, 
11,  2003  (for  Model  MD-11 
airplanes);  as  applicable. 


AVi 


with 
nbl 

(if 


d: 


Replacements 
Issue  of 


' Serv  ce 


Accomplished  Per  Previous 
Bulletin 


(b)  Replace  ments 
effective  date 
Service  Bullqt 
November  2 
acceptable 
correspondi 


for 


ng 


accomplished  before  the 
of  this  AD  per  Boeing  Alert 
in  MD11-25A262,  dated 

2002.  are  considered 
compliance  with  the 

action  specified  in  this  AD. 


Alternative 

(c)  In  accordance 
Manager,  Lo! 


Office.  FAA 

alternative 

AD. 


I  f  ethods  of  Compliance 

v.'ith  14  CFR  39.19,  the 
Angeles  Aircraft  Certification 
is  authorized  to  approve 
n  Bthods  of  compliance  for  this 


Issued  in  Renton,  Washington,  on 
September  11,  2003. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  03-23821  Filed  9-17-03;  8:45  am) 

BILUNG  CODE  49ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-156-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-100,  -200, 
-2Q0C, -300, -400,  and -500  series 
airplanes.  This  proposal  would  require 
replacing  the  existing  screw,  nut,  and 
washers  that  attach  the  latch  cable 
assembly  to  the  latch  block  assembly  of 
the  door  moimted  escape  slides,  with 
the  new,  improved  screw,  nut,  and 
washers.  This  action  is  necessary  to 
prevent  the  latch  cable  assembly  from 
disconnecting  from  the  latch  block 
assembly  of  the  door  moimted  escape 
slide,  which  could  result  in  an  escape 
slide  not  deploying  in  an  emergency 
situation.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  3,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airpleme  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
156-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
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may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-156-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  PO 
Box  3707,  Seattle,  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Cabin  Safety  and  Environmental 
Systems  Branch,  ANM-150S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
'  (425)  917-6435;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specUic 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-156-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-156-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

An  operator  reported  that  the  cable  on 
a  door  mounted  escape  slide  had 
disconnected  from. the  latch  block 
assembly  on  a  Boeing  Model  737  series 
airplane.  Investigation  revealed  that  a 
production  change  had  increased  the 
size  of  the  latch  cable  loops,  which 
could  allow  the  latch  cable  assembly  to 
disconnect  from  the  latch  block 
assembly.  This  condition,  if  not 
corrected,  could  result  in  an  escape 
slide  not  deploying  in  an  emergency 
situation,  and  consequent  reduction  in 
the  number  of  exits  available  in  an 
evacuation. 

Related  Rulemaking 

On  November  29, 1985,  the  FAA 
issued  AD  85-25-04,  amendment  39- 
5179  (50  FR  49923,  December  6.  1985). 
That  AD  required  inspecting  the  escape 
slides  and  modifying  the  escape  slide 
containers;  and,  on  certcdn  airplanes, 
the  AD  required  inspecting,  modifying 
escape  slide  installations,  and 
functional  testing;  in  accordance  with 
Boeing  Service  Bulletin  737-25A1182. 
Revision  2,  Parts  I,  III  and  IV,  dated 
November  12,  1985. 

On  February  25,  1986,  the  FAA  issued 
AD  86-05-04^  amendment  39-5249  (51 
FR  7433.  March  4,  1986).  That  AD 
required  installing  retaining  straps  for 
the  escape  slide  covers  on  the  aft  doors, 
in  accordance  with  Boeing  Service 
Bulletin  737-25A1182.  Revision  2.  Part 
II,  dated  November  12.  1985. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Special  Attention  Service 
Bulletin  737-25-1434.  dated  March  22. 
2001 ,  which  describes  procedures  for 
replacing  the  existing  screw,  nut.  and 
washers  that  attach  the  latch  cable 
assembly  to  the  latch  block  assembly  of 
the  door  mounted  escape  slides,  with 
the  new,  improved  screw,  nut,  and 
washers.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 


intended  to  adequately  address  the 
identified  unsafe  condition. 

The  service  bulletin  also  specifies 
installation  of  the  double  loop  escape 
slide  latch  cable  assembly  as  described 
in  Boeing  Service  Bulletin  737- 
25A1182,  dated  September  18,  1985,  as 
a  concurrent  requirement.  [See  "Related 
Rulemaking"  above.) 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or    , 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
described  below. 

Difierences  Between  Service  Bulletin 
and  Proposed  Rul% 

Although  the  service  bulletin 
recommends  accomplishing  the 
replacement  "at  the  next  scheduled 
maintenance  period  when  manpower, 
materials,  and  facilities  are  available." 
the  FAA  has  determined  that  such  an 
imprecise  compliance  time  would  not 
address  the  identified  unsafe  condition 
in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  action,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessarv  to  perform  the 
replacement,  in  light  of  all  of  these 
factors,  the  FAA  finds  that  a  compliance 
time  of  18  months  for  completing  the 
proposed  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  inter\al 
of  time  for  affected  airplanes  to  continue 
to  operate  without  compromising  safetv. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  materia! 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part. 
39.  only  the  office  audiorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators  To 
account  for  various  inflationary'  costs  in 
the  airline  industry,  we  find  it  necessary 
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to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hoiuly  labor 
rate. 

Cost  Impact 

There  are  approximately  2,919 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,129  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
estimates  that  it  would  take 
approximately  2  work  hours  for  each 
airplane  specified  as  Group  1  in  the 
referenced  service  bulletin,  and 
approximately  1  work  hour  for  each 
airplane  specified  as  Group  2  in  the 
referenced  service  bulletin,  to 
accomplish  the  proposed  actions;  the 
average  labor  rate  is  estimated  to  be  $65 
per  work  hour.  Parts  and  materials  are 
standard  and  are  to  be  supplied  by  the 
operator.  Based  on  these  figiires,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $130  per 
Group  1  airplane,  and  $65  per  Group  2 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  ijolicies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  i^ct.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  tl  le  Rules  Docket  at  the 
location  pro  nded  under  the  caption 
ADDRESSES. 

List  of  Subje  cts  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safet  r. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  d^egated  to  me  by  the 
Administratpr,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVE^ 

1 .  The  autnority  citation  for  part  39 
continues  tolread  as  follows: 

Authority:  jg  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amlnded] 

2.  Section|39.13  is  amended  by 
adding  the  fbllowing  new  airworthiness 
directive: 


Boeing: 

Applicabih 
-200C, -300, 
as  listed  in 
1434.  dated  March 
any  category 

Complianct 
accom 


Doc  :et  2001-NM-156-AD. 
y:  Model  737-100,  -200, 
-400,  and  -500  series  airplanes, 
Be  eing  Service  Bulletin  737-25- 
22,  2001;  certificated  in 

;  Required  as  indicated,  unless 


Parts  Installation 

(b)  Asofth 
person  may 


BACNlORlOl . 
airplane;  or  i 
8;  on  anv  air 


plished  previously. 
To  prevent  he  latch  cable  assembly  from 
disconnectinf  from  the  latch  block  assembly 
of  the  door  m  lunted  escape  slides,  which 
could  result  ii  i  an  escape  slide  not  deploying 
in  an  emerger  cy  situation,  accomplish  the 
following: 

Replacement 

(a)  Within  l8 
date  of  this  A  ) 
nut,  and  wast  ers 
assembly  to  tl  e 
door  mountec 
improved  sen  w 
Work  Instrucfons 
737-25-1434 


months  after  the  effective 
,  replace  the  existing  screw, 
that  attach  the  latch  cable 
latch  block  assembly  of  the 
escape  slides,  with  the  new, 
,  nut,  and  washers;  per  the 
of  Boeing  Service  Bulletin 
dated  March  22,  2001. 


effective  date  of  this  AD,  no 
i4stall  a  nut,  part  number  (P/N) 

that  was  removed  from  any 
ijstall  a  screw,  P/N  NAS623-3- 

ane. 


pi, 


Alternative  Methods  of  Compliance 

(c)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  (AMOC) 
for  this  AD. 

(2)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  repair  of  the 
latch  cable  assembly  and  the  latch  block 
assembly  for  the  door  mounted  escape  slide, 
if  it  is  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager, 
Seattle  ACO,  to  make  such  findings. 

Issued  in  Renton,  Washington,  on    ■ 
September  11,  2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-23822  Filed  9-17-03;  8:45  am] 
BILLING  CODE  4910-1»-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-45-AD1 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C,  L,  and  LI 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Supplemental  notice  of 
proposed  nilemaking  (SNPRM); 
reopening  of  comment  period. 

SUMMARY:  This  dociunent  revises  an 
earlier  proposed  airworthiness  directive 
(AD)  for  the  specified  Eurocopter  France 
(Eurocopter)  model  helicopters  that 
would  have  required,  for  bevel  gears 
with  more  than  6,600  hours  time-in- 
service  (TIS),  inspecting  the  bevel  gear 
for  a  crack  using  a  borescope  within  50 
hours  TIS,  and  thereafter  at  intervals  not 
to  exceed  150  hours  TIS.  That  propos^ 
was  prompted  by  a  crack  that  was 
detected  on  a  bevel  gear  diuing  a  main 
gearbox  teardown  inspection.  This 
action  revises  the  proposed  rule  by 
requiring  the  borescope  inspection  at 
intervals  not  to  exceed  150  hours  TIS  or 
1 ,000  torque  variation  cycles  (cycles)  for 
helicopter  operations  involving  frequent 
torque  variations,  whichever  occurs 
first.  This  action  is  prompted  by  an 
analysis  of  the  crack  growth  rate,  which 
indicates  that  the  growth  rate  is  higher 
in  helicopters  with  operations  involving 
a  torque  variation  fi-equency  of  4  or 
more  cycles  per  hour.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  detect  a  bevel  gear  crack 
and  prevent  failure  of  the  bevel  gear. 
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loss  of  torque  to  the  main  rotor  system, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  November  17,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attendon:  Rules  Docket  No.  2002-SW- 
45-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faci.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Safety 
Management  Group,  Fort  Worth.  Texas 
76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961.    ,      - 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
45-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 


Discussion 

A  proposal  to  amend  14  CFR  part  39 
to  add  an  AD  for  the  specified 
Eurocopter  model  helicopters  was 
published  in  the  Federal  Register  on 
December  31,  2002  (67  FR  79893).  That 
NPRM  would  have  required  for  bevel 
gears  with  more  than  6,600  hours  TIS, 
inspecting  the  bevel  gear  for  cracks 
using  a  borescope  within  50  hours  TIS. 
and  thereafter  at  intervals  not  to  exceed 
150  hours  TIS.  If  a  crack  were  found  in 
the  bevel  gear,  replacing  the  bevel  gear 
would  be  required.  That  NPRM  was 
prompted  by  a  crack  that  was  detected 
on  a  bevel  gear  during  a  main  gearbox 
teardown  inspection.  That  condition,  if 
not  corrected,  could  result  in  failure  of 
the  bevel  gear,  loss  of  torque  to  the  main 
rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  issuing  thai  NPRM,  the  FAA 
discovered  that  certain  part  numbered 
bevel  gears  were  omitted  from  the 
applicabilitv  and  one  was  incorrectly 
stated  in  that  NPRM.  Also,  the 
manufacturer  has  revised  the  service 
information  to  introduce  the  new 
inspection  interval  of  1 ,000  cycles  for 
helicopter  operations  involving  a  torque 
application  frequency  of  more  than  4 
cycles  per  hour  for  helicopters  that 
conduct  external  load  operations 
involving  more  frequent  torque 
applications.  Additionally,  we 
inadvertently  included  Model  AS332C1 
helicopters  in  the  "Applicability" 
section  of  the  NPRM — those  model 
helicopters  are  not  on  the  U.S.  Registry. 
Finally,  the  DGAC  has  issued  a  revised 
AD  for  helicopters  operated  in  France. 

This  SNPRM  revises  the  NPRM  to: 

•  Correct  the  basic  bevel  gear  part 
number  (P/.N)  stated  in  the 
"Applicabilitv"  of  the  NPRM  to  state 
"332A32-2181-O0'; 

•  Add  bevel  gear  P/Ns  332A32-2181- 
01  and  -08  to  the  "Appiicabihty"; 

•  Delete  the  Model  AS332C1 
helicopters  from  the  "Applicability"; 

•  Incorporate  the  latest  Eurocopter 
Alert  Telex  and  references  the  latest 
DGAC  AD; 

•  Require  the  repetitive  inspection  at 
intervals  not  to  exceed  150  hours  TIS  or 
1,000  torque  cycles,  whichever  occurs 
first;  and 

•  Exclude  from  the  "Applicability" 
any  main  gearbox  (regardless  of  the  P/ 
N  of  the  main  reduction  gear  module  or 
bevel  gear)  overhauled  after  December 
31,  2002,  and  any  part  number 
inspected  in  accordance  with  AS332 
letter  to  Repair  Stations  No.  183  or 
repaired  in  accordance  with  Repair 
Sheet  (F.R.)  332A32-2181-ZA  or 
331A32-3110-ZA. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  we  have 


determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportimity  for  public 
comment. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS332C,  Cl.  L,  and 
Ll  helicopters,  equipped  with  main 
gearbox  main  reduction  gear  modules, 
part  numbers  (P/N)  332A32-2027-00  or 
332A32-2026-O0,  containing  bevel 
gears,  P/N  332A32-2181-00,  -01.-02, 
-03.  or  -04.  or  33lA32-3nO-07,  -09.  or 
-19.  The  DGAC  advises  that  borescope 
inspections  of  the  bevel  gear  are 
necessary'  to  detect  cracks. 

Eurocopter  has  issued  Alert  Telex  .No. 
05.00.58  R2.  dated  February  3.  2003, 
which  indicates  that  as  a  result  of  metal 
particles  found  on  thp  chip  detector  of 
the  main  gearbox  sump  on  a  helir  opter, 
further  investigation  has  revealed  a 
longitudinal  crack  that  grows 
lengthwise  in  the  shaft,  up  to  the 
combiner  gear,  in  the  bevel  gear  where 
the  ring  retains  the  pinion  toe  bearing. 
The  alert  telex  specifies  inspecting  the 
bevel  gear  for  cracks  using  a  borescope. 
pending  the  result  of  the  investigation 
into  the  cause  of  the  fatigue  crack 
initiation  currently  being  conducted  in 
France.  The  DGAC  classified  this  alert 
telex  as  mandatory  and  issued  AD 
2002-424-081{A)'R2.  dated  March  19, 
2003,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

On  July  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered' 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 
Therefore,  Note  1  of  the  original  NPRM 
has  been  removed  and  paragraph  (cj  has 
been  modified  in  this  SNPRM. 

The  FAA  estimates  that  4  helicopters 
of  U.S.  registr>'  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  inspections 
and  16  work  hours  per  helicopter  to 
replace  the  bevel  gear.  The  average  labor 
rate  is  $65  per  work  hour.  Required 
parts  would  cost  approximately 
$31,372.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$130,688,  assuming  that  upon  the  first 
inspection  a  crack  is  detected  and  the 
bevel  gear  will  be  replaced. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
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effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obteiined  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation  ■ 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues- to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011.3.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2002-SW- 
4.')-AD. 

Applicability:  Model  AS3,32C.  L.  and  Ll 
helicopters,  with  main  gearbox  bevel  gear 
(bevel  gear),  part  numbers  (P/N)  332A32- 
2027-00  or  332A32-2026-00.  containing 
bevel  gears,  P/N  332A32-2181-00.  -01,-02, 
-03,  or  -04,  or  331 A32-3110-O7,  -08,  -09,  or 
-19,  installed,  certificated  in  any  categon.'. 
This  AD  does  not  apply  to: 

•  Main  gearboxes  that  were  overhauled 
after  December  31,  2002; 

•  Parts'inspected  in  accordance  with 
AS332  letter  to  Repair  Stations  No.  183:  or 

•  Parts  repaired  in  accordance  with  Repair 
Sheet  (F.R.)  332A32-2181-ZA  or  331 A32- 
3110-ZA. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  a  bevel  gear  crack  and  prevent 
failure  of  the  bevel  gear,  loss  of  torque  to  the 


main  rotor  s  fstem,  and  subsequent  loss  of 
control  of  th  3  helicopter,  accomplish  the 
following: 

(a)  For  be^el  gears  that  have  more  than 
6,600  hours  :ime-in-service  (TIS),  within  50 
hours  TIS  at  d  thereafter  at  intervals  not  to 
exceed  1504lours  TIS,  or  at  intervals  not  to 
exceed  1,001   frequent  torque  variation 
cycles,  whic  lever  occurs  first,  inspect  for  a 
crack  using  i   horoscope  in  accordance  with 
the  Operatic  lal  Procedure,  paragraph  2.B.I. 
and  2.B.2.  o   Eurocopter  Telex  No.  05.00.58 
R2,  dated  Fe  aruary  3,  2003.  A  frequent  torque 
variation  c:y(  le  is  each  landing  or  external 
load  operatii  m  beginning  at  the  point  when 
there  are  4  o  •  more  landings,  or  4  or  more 
external  loac  operations,  or  any  combination 
of  4  or  more  landings  and  external  load 
operations  ii  i  any  60  minute  time  period,  and 
ending  whei   any  combination  of  landings 
and  externa   load  operations  is  less  than  4  in 
any  60  mini  te  time  period. 

(b)  If  a  era  ;k  is  found  in  the  bevel  gear, 
before  furth(  r  flight,  replace  the  bevel  gear 
with  anairw  nrthy  bevel  gear. 

(c)  To  reqi  est  a  different  method  of 
compliance  )r  a  different  compliance  time 
for  this  AD,  ollow  the  procedures  in  14  CFR 
39.19.  Conta  :t  the  Safely  Management  Group. 
Rotorcraft  D  rectorate.  FAA,  for  information 
about  previoi  isly  approved  alternative 
methods  of  c  onipliance. 

Note:  The  subject  of  this  AD  is  addressed 
in  Direction  ^enerale  De  L'Aviation  Civile 
(France)  AD  2002-424-081(A)  R2,  dated 
Marcb  19,  2(  03. 


ort  Worth,  Texns,  on  September 


Issued  in 
8.  2003. 

David  A.  Dolvney, 

Manager.  Ra  orcraft  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  03-  23835  Filed  9-17-03;  8:45  am| 
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his  document  proposes 
new  airworthiness  directive 
specified  Eurocopter  France 
model  helicopters.  This 
wbuld  revise  the  Limitations 
Rotorcraft  Flight  Manual 
pi  ohibit  using  the  landing 
for  landing  and  takeoff  until 
10  Pi  and  10P2  contactors 


are  replaced  with  50  amp  circuit 
breakers.  Also,  this  proposal  would 
require  upgrading  the  electrical  master 
boxes.  This  proposal  is  prompted  by 
three  reports  of  complete  loss  of 
electrical  power  generating  systems, 
except  for  the  direct  battery  power,  due 
to  a  combination  of  high  outside 
temperature  and  long  flight  duration 
with  the  landing  light  on  that  causes  the 
nonteraperature  compensated  trip 
switches  to  prematurely  trip.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
helicopter  power  generator  systems,  loss 
of  the  use  of  flight  instruments,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  November  17,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
24-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcommenfs@/aa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright,  Aviation  Safety 
Engineer,  FAA.  Rotorcraft  Directorate, 
Regulations  and  Guidance  Group,  Fort 
Worth,  Texas  76193-0111,  telephone 
(817)  222-5120,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


Federal  Register /Vol.  68,  No.  181 /Thursday,  September  18,  2003  /  Proposed  Rules  54689 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
24-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
the  specified  Evuocopter  model 
helicopters.  The  DGAC  advises  of  three 
reports  of  complete  electrical  power 
failure,  except  direct  battery  power,  that 
occurred  during  flights  with  high 
outside  air  temperature  (above  25 
degrees  Celsius)  and  use  of  the  landing 
light  for  more  than  1  hour.  The  failures 
were  due  to  the  disengagement  of  40- 
ampere  (amp)  contactors  (trip  switches 
MP  1648)  in  the  electrical  power 
systems  below  their  nominal  threshold. 
These  trip  switches  are  not  temperature 
compensated  and  accordingly  may  trip 
based  on  the  internal  temperature  of  the 
electrical  master  boxes. 

Eurocopter  has  issued  Service  Telex 
No.  25.00.63,  dated  August  2,  2000 
(Telex),  specifying  to  not  use  the 
landing  light  outside  the  landing  and 
takeoff  phases  and  Alert  Service 
Bulletin  No.  24.00.14,  dated  November 
28,  2002  (ASB),  specifying  an  upgrade 
of  the  electrical  master  boxes  on  or 
before  August  1,  2003.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  AD  Nos.  2000- 
339-060(A),  dated  August  23,  2000; 
200O-339-060(A)  Rl,  dated  September 
6,^000;  and  2000-3  39-060(A)  R2,  dated 
December  24,  2002,  to  ensiue  the 
continued  airworthiness  of  these 
helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  these 
type  designs  that  are  certificated  for 
operation  in  the  United  States. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 


FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39.  we  no  longer  need 
to  include  it  in  each  individual  AD. 

This  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  Eurocopter  model  helicopters  of 
these  same  tvpe  designs  registered  in 
the  United  States.  Therefore,  the 
proposed  AD  would  require  temporarily 
revising  the  Limitations  section  of  the 
RFM  to  prohibit  use  of  the  landing  light 
except  for  landing  and  takeoff  by 
making  pen  and  ink  changes  or  adding 
a  copy  of  this  AD  to  the  RFM.  The 
proposed  AD  would  also  require,  within 
6  months,  or  before  the  next  instrument 
flight  rule  (IFR)  flight,  whichever  occurs 
first,  replacing  nontemperature 
compensated  40-amp  contactors  lOPl 
and  10P2  with  temperature 
compensated  50-amp  circuit  breakers. 
These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  this  proposed 
AD  would: 

•  Affect  442  helicopters  of  U.S. 
registry, 

•  Take  V2  work  hour  per  helicopter  to 
add  information  to  the  Limitations 
section  of  the  RFM,  and 

•  Take  4  hours  to  upgrade  the 
electrical  boxes. 

The  average  labor  rate  is  $65  per  work 
hour.  The  required  parts  would  cost 
approximately  $1707.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $883,779. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif^that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  ^ 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  tmder  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2003-SW- 
24-AD. 

Applicability:  Model  AS355E,  F.  Fl,  F2, 
and  N  helicopters,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  electrical  power 
generating  systems,  loss  of  the  use  of  flight 
instruments,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 
.    (a)  Before  further  flight  and  until  you 
replace  the  circuit  breakers  in  accordance 
with  paragraph  (b)  of  this  AD,  revise  the 
Limitations  section  of  the  Rotorcraft  Flight 
Manual  (RFM)  to  prohibit  use  of  the  landing 
light  except  for  the  landing  and  takeoff 
phases  of  flight  by  making  pen  and  ink 
changes,  or  inserting  a  copy  of  this  AD  into 
the  Limitations  section  of  the  RFM. 

Note  1:  Eurocopter  France  Service  Telex 
25.00.63,  dated  August  2.  2000.  pertains  to 
the  subject  of  this  AD. 

(b)  Within  6  months  or  before  the  next 
instrumept  flight  rule  (IFR)  operation, 
whichever  occurs  first,  upgrade  the  electrical 
master  boxes  and  replace  the  nonten^perature 
compensated  40-amp  contactors  (circuit 
breakers)  lOPl  and  10P2  with  temperature 
compensated  50-amp  circuit  breakers,  part 
numt)er  P/N  84-306-050  (B)  or  5TC50-50 
(C),  in  accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B,  of  Eurocopter 
Alert  Service  Bulletin  No.  24.00.14,  dated 
November  28.  2002. 

(c)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD.  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Manager.  Safety 
Management  Group,  Rotorcraft  Directorate, 
FAA,  for  information  about  previously 
approved  alternative  methods  of  compliance. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  ADs  2000-339-060(A)  dated  August 
23,  2000:  2000-339-060(A)  Rl.  dated 
September  6,  2000;  and  2000-339-060(A)  R2, 
dated  December  24.  2002. 
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Issued  in  Fort  Worth,  Texas,  on  September 
9.2003. 
Scott  A.  Horn, 

Actios  Manager,  HuCurcruft  Directuiale. 

Aircraft  Certification  Service. 

IFR  Doc.  03-23834  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  491(K-13-f> 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-213-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  717-200  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposedrulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  717- 
200  airplanes.  This  proposal  would 
require  inspection  of  the  inboard  ends 
of  the  outer  skin  panels  of  the  horizontal 
stabilizer  at  Station  Xh=+/    7.234  for 
material  defects,  and  corrective  action, 
if  necessary.  This  action  is  necessary  to 
detect  material  defects  in  the  inboard 
ends  of  the  outer  skin  panels  of  the 
horizontal  stabilizer,  which  could  lead 
to  cracks  and  an  associated  loss  of 
strength  in  the  attachments,  and 
consequent  reduced  structural  integrity 
of  the  horizontal  stabilizer.  This  action 
is  intended  to  address  the  identified 
imsafe  condition. 

DATES:  Comments  must  be  received  by 
November  3,  2003. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
213-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Conmients  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-213-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 


The  servioe  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Cominercial  Aircraft  Group, 
Long  Beach  pivision,  3855  Lakewdod 
Boulevard. '.  ,ong  Beach,  California 
90846,  Attei  ition:  Data  and  Service 
Managemen  t,  Dept.  C1-L5A  (D800- 
0024).  This  nformation  may  be 
examined  al  the  FAA,  Transport 
Airplane  Di:  ectorate.  1601  Lind 
Avenue,  SV\ ..  Renton,  Washington:  or  at 
the  FAA,  Lc  s  Angeles  Aircraft 
Certificatioi  Office.  3960  Paramount 
Boulevard, '.  .akewood,  California. 


INFORMATION  CONTACT: 

Aerospace 
Branch,  ANM-120L, 
es  Aircraft  Certification 
Paramount  Boulevard, 
California  90712-4137; 
62)  627-5238;  fax  (562) 


A  igele 


FOR  FURTHEI 
Maureen  M(  reland 
Engineer,  Airframe 
FAA,  Los 
Office,  396C 
Lakewood, 
telephone  ( 
627-5210. 

supplementKry  information: 
Comments  1  nvited 

Interested!  persons  are  invited  to 
participate  i  i  the  making  of  the 
proposed  ru  e  by  submitting  such 
written  data ,  views,  or  arguments  as 
they  may  de  sire.  Communications  shall 
identify  the  ilules  Docket  number  and 
be  submittei  I  in  triplicate  to  the  address 
specified  ab  jve.  All  communications 
received  oner  before  the  closing  date 
for  com'mems,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  ru  e.  The  proposals  contained 
in  this  actio  i  may  be  changed  in  light 
of  the  comn  ents  received. 

Submit  cc  mments  using  the  following 
format: 

•  Organis  e  comments  issue-by-issue. 
For  examph  ,  discuss  a  request  to 
change  the  ( ompliance  time  and  a 
request  to  c  lange  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  eac  i  issue,  state  what  specific 
change  to  th  e  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  eac  h  request. 

Comment  >  are  specifically  invited  on 
the  overall  iBgulatory,  economic, 
environmer  tal,  and  energ>'  aspects  of 
the  propose  1  rule.  All  comments 
submitted  v  ill  be  available,  both  before 
and  after  thi  i  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  parsons.  A  report 
summarizin  i  each  FAA-public  contact 
concerned  \  rith  the  substance  of  this 
proposal  wi^l  be  filed  in  the  Rules 
Docket. 

Comment  srs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  i|i  response  to  tins  action 
must  submi;  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Niunber2002-NM-213-AD."  . 
The  postcard  willbe  date  stamped  and 
retiu-ned  to  the  cpnimenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-213-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  the  manufacturer  of  the 
horizontal  stabilizer  failed  to 
ultrasonically  inspect  the  inboard  ends 
of  the  outer  skin  panels  of  the  horizontal 
stabilizer  at  Station  Xh=+/  -  7.234  for 
material  defects  during  manufacture  of 
certain  McDonnell  Douglas  717-200 
airplanes.  Undetected  defects  in  the 
material  in  the  inboard  ends  of  the  outer 
skin  panels  of  the  horizontal  stabilizer 
could  lead  to  cracks  and  an  associated 
loss  of  strength  in  the  attachments. ; 
Cracks  in  the  inboard  ends  of  the  outer 
skin  panels  of  the  horizontal  stabilizer 
and  an  associated  loss  of  strength  in  the 
attachments  could  lead  to  reduced 
structural  integrity  of  the  horizontal 
stabilizer. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  717-55-0005, 
dated  June  27,  2002.  The  service 
bulletin  describes. procedures  for 
performing  an  ultrasonic  inspection  of 
the  inboard  ends  of  the  outer  skin 
panels  of  the  horizontal  stabilizer  at 
Station  Xh=+/  -  7.234  for  material 
defects,  and  for  contacting  Boeing  for 
repair  instructions.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as  ' 

discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Although  the  service  bulletin 
specifies  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
defect  conditions,  this  proposed  AD 
would  require  operators  to  repair  those 
conditions  per  a  method  approved  by 
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the  FAA.  or  per  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
Manager,  Los  Angeles  Aircraft 
Certification  Office,  to  make  such 
findings. 

Operators  should  note  that,  although 
the  service  bulletin  does  not  list  a  grace 
period  in  the  compliance  times,  this 
proposed  AD  adds  a  grace  period  to  the 
comphance  times.  The  FAA  finds  that 
such  a  grace  period  will  keep  airplanes 
firom  being  grounded  unnecessarily. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39.  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  fi-om  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  56  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  41 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,660.  or  $260  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 


These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Goverrmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

McDonnell  Douglas:  Docket  2002-NM-213- 
AD. 

Applicability:  Model  717-200  airplanes,  as 
listed  in  Boeing  Service  Bulletin  717-55- 
0005,  dated  June  27,  2002;  certificated  in  any 
category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously.  " 

To  detect  material  defects  in  the  inboard 
ends  of  the  outer  skin  panels  of  the 
horizontal  stabilizer  at  Station  Xh=+/  -  7.234, 
which  could  lead  to  cracks  and  an  associated 
loss  of  strength  in  the  attachments,  and 
consequent  reduced  structural  integrity  of  the 
horizontal  stabilizer,  accomplish  the 
following: 

Inspection 

(a)  Prior  to  the  accumulation  of  10.000  total 
flight  cycles,  or  within  15  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  do  an  ultrasonic  inspection  of  the 
inboard  ends  of  the  outer  skin  panels  of  the 
horizontal  stabilizer  at  Station  Xh=+/  -  7.234 
for  material  defects,  per  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  717- 
55-0005.  dated  June  27,  2002. 

Corrective  Action 

(b)  If  any  defects  are  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  and  the  service  bulletin  specifies 
contacting  Boeing  for  appropriate  action: 
Before  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA;  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Los  Angeles  ACO.  to  make  such 
findings.  For  a  repair  method  to  be  approved, 
as  required  by  this  paragraph,  the  approval 
letter  must  specifically  refer  to  this  AD. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  ACO,  FAA.  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Issued  in  Renton.  Washington,  on 
September  12,  2003. 
Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service.         . 

(FR  Doc.  03-23833  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-57-ADJ 

RIN  2120-AA64 

Airworthiness  Directives;  Airtxis  Model 
A319  and  A320  Series  Airplanes 
Equipped  With  Elevator  and  Aileron 
Computer  (ELAC)  L80  Standard 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
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directive  (AD),  applicable  to  certain 
Airbus  Model  A319  and  A320  series 
airplanes,  that  currently  requires 
revisiQg  the  airplane  flight  manual  to 
specify  procedures  for  landing  under 
certain  conditions  of  gusty  winds  and 
turbulence.  This  action  would  require 
replacement  of  both  Elevator  and 
Aileron  Computers  (ELACs)  having  L80 
standards  with  new  ELACs  having  L81 
standards,  which  would  terminate  the 
requirements  of  the  existing  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  activation  of  the 
high  angle-of-attack  protection  during 
final  approach  for  landing,  which  could 
result  in  loss  of  ability  to  flare  properly 
during  landings.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:-  Comments  must  be  received  by 
October  20,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
57-AD,  1601  Land  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-123"?.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-57-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASai  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maiuice 
Bellonte.  31707  Blagn;  .:  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  :esire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 


be  submitte  d  in  triplicate  to  the  address 
specified  al  ove.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
co^idered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  actic  n  may  be  changed  in  light 
of  the  comi  lents  received. 

Submit  CI  )mments  using  the  following 
format: 

•  Organi  :e  comments  issue-by-issue. 
For  exampl  3,  discuss  a  request  to 
change  the  :ompliance  time  and  a 
request  to  c  lange  the  service  bulletin 
reference  ai  two  separate  issues. 

•  For  ea(  h  issue,  state  what  specific 
change  to  t  le  proposed  AD  is  being 
requested. 

•  Includ(  I  justification  (e.g.,  reasons  or 
data)  for  ea  ;h  request. 

Commen  s  are  specifically  invited  on 
the  overall  Regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propose  d  rule.  All  comments 
submitted  \  fill  be  available,  both  before, 
and  after  th  b  closing  date  for  comments, 
in  the  Rulei  i  Docket  for  examination  by 
interested  f  ersons.  A  report 
summarizii  g  each  FAA-public  contact 
concerned  '  vith  the  substance  of  this 
proposal  w  11  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowled;  ;e  receipt  of  their  comments 
submitted  i  i  response  to  this  action 
must  subm  t  a  self-addressed^  stamped 
postcard  or  which  the  following 
statement  i ;  made:  "Comments  to 
Docket  Nui  iber  2002-NM-57-AD."  The 
postcard  w  11  be  date  stamped  and 
retiuned  to  the  commenter. 

Availabilit  r  of  NPRMs 


pers  3n 


Any 
NPRMby 
FAA 

ANM-114, 
2002-NM- 
SW..Rentoi 


may  obtain  a  copy  of  this 
slibmitting  a  request  to  the 
Tranj  port  Airplane  Directorate, 
Attention:  Rules  Docket  No. 
7-AD,  1601  Lind  Avenue, 
,  Washington  98055-4056. 


Discussion 

On  April!  19,  2001,  the  FAA  issued 
AD  2001-0  J-26,  amendment  39-12203 
(66  FR  209  2,  April  26,  2001), 
applicable  o  certain  Airbus  Model 
A319  and  J  i320  series  airplanes,  to 
require  rev  sing  the  airplane  flight 
manual  to  i  pecify  procediu-es  for 
landing  un  ler  certain  conditions  of 
gusty  windp  and  turbulence.  That  action 
was  prompted  by  a  report  of  a  hard 
landing  onU  Model  A320  series  airplane 
equipped  with  ELAC  L80  standard, 
which  wasK:aused  by  activation  of  the 
high  angle-pf-attack  protection  during  a 
landing  in  gusty  winds  and  turbulence. 
The  requirements  of  that  AD  are 
intended  to  prevent  activation  of  the 
high  angle-  of-attack  protection  during 


final  approach  for  landing,  which  could 
result  in  loss  of  ability  to  flare  properly 
during  landings. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  2001-08-26, 
we  specified  that  we  considered  the 
requirements  "interim  action"  and  that 
the  manufacturer  was  developing  a 
modification  to  address  the  unsaie 
condition.  That  AD  explained  that  we 
may  consider  further  rulemaking  if  a 
modification  is  developed,  approved, 
and  available.  The  manufacturer  now 
has  developed  such  a  modification,  and 
we  have  determined  that  further 
rulemaking  is  indeed  necessary;  this 
proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-27-1135,  dated  June  29,  2001, 
which  describes  procedures  for 
replacement  of  both  Elevator  and 
Aileron  Computers  (ELACs)  having  L80 
standards  with  new  ELACs  having  L81 
standards.  The  procedures  also  describe 
testing  the  ELACs  after  replacement. 
The  Direction  Geneiale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2001-508(8), 
dated  October  17,  2001,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactxu-ed  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piirsuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2001-08-26  to  continue 
to  require  revising  the  airplane  flight 
manual  to  specify  procedures  for 
landing  under  certain  conditions  of 
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gusty  winds  and  turbulence.  The 
proposed  AD  also  would  require 
replacement  of  both  ELACs  having  L80 
standards  with  new  ELACs  having  L81 
steuidards,  which  would  terminate  the 
requirements  of  the  existing  AD.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  information  described 
previously. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our 
airworthiness  directives  system.  The 
regulation  now  includes  material  that 
relates  to  ahered  products,  special  flight 
permits,  and  alternative  methods  of 
compHance  (AMOCs).  Because  we  have 
now  included  this  material  in  part  39, 
only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate-Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  350 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  AFM  revision  currently  required 
by  AD  2001-08-26  takes  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $65  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required  actions 
on  U.S.  operators  is  estimated  to  be 
$22,750,  or  $65  per  airplane. 

The  new  replacement  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $65  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
replacement  on  U.S.  operators  is 
estimated  to  be  $22,750,  or  $65  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 


cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  t>'pically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.    ' 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866:  (2)  is  not 
a  •' significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draff 
regulator)'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
removing  amendment  39-12203  (66  FR 
20912.  April  26,  2001),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus:  Docket  2002-NM-.=;7-AD 

Supersedes  AD  2001-08-26.  amendmonl 
39-12203. 

Applicability:  Model  A3 19  and  A320  series 
airplanes:  certificated  in  any  category: 


equipped  with  Elevator  and  Aileron 
Computer  (ELAC)  L80  Standard  having  part 
numbers  listed  in  Airt>us  Service  Bulletin 
A320-27-1135,  dated  June  29,  2001. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  activation  of  the  high  angle-of- 
attack  protection  during  final  approach  for 
landing,  which  could  result  in  loss  of  the 
ability  to  flare  properly  during  landings, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  2001- 
0»-26 

Revision  of  Airplane  Flight  Manual  I  AFM) 

(a)  Within  10  days  after  May  11,  2001  (the 
effective  date  of  AD  2001-08^26.  amendment 
39-12203):  Revise  the  Limitations  Section  of 
the  .\FM  to  incorporate  the  following 
procedures.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 
This  action  is  required  until  accomplishment 
of  paragraph  (b)  of  this  AD. 

FOR  APPROACH  TO  RUNWAYS  WITH 
KNOWN  GUSTY  ENVIRONMENT. 
ESPECIALLY  IF  THESE  CONDITIONS 
GENERATE  VERTICAL  GUSTS  DUE  TO 
THE  SURROUNDING  TERRAIN. 
OR 

—REPORTED  GUST  WIND  INCREMENT 
(MAX.  WIND  MINUS  AVERAGE  WIND) 
HIGHER  THAN  10  KT. 
OR 

—EXPECTED  MODERATE  TO  SEVERE 
TURBULENCE  ON  SHORT  IINAL. 
THE  FLIGHT  CREW  SHOULD  STRICTLY 

.\DHERE  TO  THE  FOLLOWING 

PROCEDURE: 

—USE  CONF  3  FOR  APPROACH  AND 

LANTIING. 
—MINIMUM  VAPP  IS  VLS  +  10  KT:  THE 
'      RECOMMENDATION  TO  IISE  MANAGED 

SPEED  REMAINS  VALID. 
—CORRECT  THE  LANDING  DISTANCE  FOR 

THE  SPEED  INCREMENT. 
—IF  'SINK  R.\TE-  GPWS  WARNING 

OCCURS  BELOW  200  FT.  IMMEDIATELY 

INITIATE  A  GO  AROL  ND. " 

New  Requirements  of  This  AD 

Replacement 

(b)  Within  1  year  after  the  effecti\-e  date  of 
this  AD:  Replace  both  Elevator  and  Aileron 
Computers  (ELACs)  having  L80  standards 
with  new  ELACs  having  L81  standards,  by 
doing  all  the  actions  per  paragraphs  A..B.. 
C.  and  D.  ol  the  Accomplishment 
In.sfructions  of  Airbus  Service  Bulletin  A320- 
27-113.T.  dated  June  29.  2001. 
A(x;omplishment  of  this  replacement  ends 
the  requirements  in  paragraph  (a)  of  this  AD. 

Part  Installation 

(c)  As  of  the  effe<:tive  date  of  this  AD.  no 
person  may  install  on  any  airplane  an  ELA(] 
having  a  part  number  listed  in  the  '"Old  Part  -■ 
Number"  column  in  the  table  specified  in 
paragraph  2.C..  "List  of  Components."  of 
Airbus  Service  Bulletin  A320-27-1135, 
dated  |une  29,  2001. 

Alternative  Methods  of  Compliance 

(d)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager.  International  Branch.  ANM-116, 
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FAA,  Transport  Airplane  Directorate,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  2001-08-26, 
amendment  39-12203,  are  approved  as 
alternative  methods  of  complianre  with 
paragraph  (a)  of  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
.508(8),  dated  October  17.  2001. 

Issued  in  Renton,  Washington,  on 
.September  12,  2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certificattun  Ser\'ice. 
(FK  Doc.  03-23832  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-09-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A330  series  airplanes. 
This  proposal  would  require 
replacement  of  the  elevator  servo- 
controls  with  new  servo-controls  when 
the  existing  parts  have  reached  their 
operational  life  limit.  This  action  is 
r.ccessary  to  prevent  hydraulic  leakage 
and  internal  damage  of  the  elevator 
servo-controls  due  to  cracks  in  the  end 
caps  and  along  the  barrel.  These 
conditions  could  result  in  a  reduction  in 
the  elevator's  protection  against 
vibration  or  loss  of  the  hydraulic  circuit, 
and  consequent  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
October  20,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM 
09-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
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SUPPLEMENTi  LRY  INFORMATION: 
Comments  I  ivited   - 

Interested  persons  are  invited  to 
participate  i  i  the  making  of  the 
proposed  ru  e  by  submitting  such 
written  data  views,  or  arguments  as 
they  may  de  sire.  Communications  shall 
identify  the  lules  Docket  number  and 
be  submitte*   in  triplicate  to  the  address 
specified  ab  )ve.  All  communications 
received  on  ar  before  the  closing  date 
for  commen  s,  specified  above,  will  be 
considered  iefore  taking  action  on  the 
proposed  ru  e.  The  proposals  contained 
in  this  actio  i  may  be  changed  in  light 
of  the  comn:  ents  received. 

Submit  cc  mments  using  the  following 
format: 

•  Organiz  e  comments  issue-by-issue. 
For  examph  ,  discuss  a  request  to 
change  the  ( ompliance  time  and  a 
request  to  c  lange  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  eac  i  issue,  state  what  specific 
change  to  th  b  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  eac  h  request. 

Comment  >  are  specifically  invited  on 
the  overall  i  egulatory,  economic, 
environmec  tal,  and  energy  aspects  of 
the  propose  1  rule.  All  comments 
submitted  v  ill  be  available,  both  before 
and  after  thi  closing  date  for  comments, 
-      in  the  Rules  Docket  for  examination  by 
interested  psrsons.  A  report 
summarizin  i  each  FAA-public  contact 
concerned  ^  rith  the  substance  of  this 
proposal  wi  1  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  .Mrplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-09-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  tliat  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A330  series  airplanes.  The  DGAC 
advises  that  the  operational  life  limits 
for  the  servo-controis  located  on  the 
elevator,  which  are  listed  in  Revision  8, 
chapter  05-11-00,  configuration  1,  of 
the  Aircraft  Maintenance  Manual 
(AMM),  dated  September  1      1999,  are 
not  addressed  by  section  9. 1  of  the 
Airworthiness  Limitations  section, 
which  replaces  chapter  05-11-00  of  the 
AMM.  Thus,  it  is  possible  that  elevator 
servo-controls  that  have  reached  their 
operational  life  limit  may  remain 
installed  on  an  airplane.  Elevator  servo- 
controls  that  have  exceeded  their 
operational  life  limits  may  develop 
cracks  in  the  end  caps  and  along  the 
barrel,  which  could  lead  to  hydraulic 
leakage  and  internal  damage  within  the 
servo-control.  This  condition,  if  not 
corrected,  could  result  in  a  reduction  in 
the  elevator's  protection  against 
vibration  or  loss  of  the  hydraulic  circuit, 
and  consequent  reduced  controllability 
of  the  airplane.  ' 

Explanation  of  Action  Taken  by  the 
DGAC 

The  DGAC  issued  French 
airworthiness  directive  2001-545(8), 
dated  November  14,  2001,  to  establish 
operational  life  limits  for  the  elevator 
servo-controls.  The  French 
airworthiness  directive  requires 
replacement  of  the  elevator  servo- 
controls  with  new  servo-controls  when 
the  operational  life  limit  for  the  servo- 
controls  has  been  reached. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
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21.29)  and  the  apphcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

ExplanatioD  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  elevator  servo- 
controls  with  new  servo-controls  when 
the  servo-controls  have  reached  their 
operational  life  limit. 

Difiierence  Between  French 
Airworthiness  Directive  and  Proposed 
AD 

The  compliance  times  in  French 
airworthiness  directive  2001-545(8)  are 
based  on  the  mode  in  which  the  elevator 
servo-controls  are  operated — active  or 
damping  mode.  The  FAA  finds  that,  as 
all  elevator  servo-controls  have  the  same 
part  niunber  and  are  interchangeable,  it 
is  not  possible  to  readily  trace  the  mode 
of  operation  of  an  elevator  servo-control. 
Therefore,  the  compliance  times  in  this 
proposed  AD  are  based  on  the  servo- 
control  part  number  and  the  number  of 
flight  hoiu-s  or  flight  cycles,  as 
applicable,  since  the  servo-control  was 
new  or  overhauled,  regardless  of  the 
mode  of  operation  of  tibe  elevator  servo- 
control.  We  have  informed  the  DGAC  of 
the  compliance  times  we  intend  to  use 
in  this  proposed  AD. 

Cost  Impact 

We  estimate  that  9  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  7  work  hours  per 
airplane,  per  replacement  cycle,  to 


accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $65  per 
work  hour.  Required  parts  would  be 
provided  at  no  charge  to  operators. 
Based  on  these  figvues,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,095,  or  $455  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figvues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  impUcations 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the.  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:    Docket  2002-NM-09-AD. 

Applicability:  All  Model  A330  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hydraulic  leakage  and  internal 
damage  of  the  elevator  servo-controls  due  to 
cracks  in  the  end  caps  and  along  the  barrel, 
which  could  result  in  a  reduction  in  the 
elevator's  protection  against  vibration  or  loss 
of  the  hydraulic  circuit,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Repetitive  Replacement 

(a)  Replace  each  elevator  servo-control 
having  a  part  number  listed  in  the  "Part 
Numbers"  column  of  Table  1  of  this  AD  with 
a  new  servo-control  having  the  same  part 
number.  Do  the  initial  replacement  prior  to 
the  accumulation  of  the  number  of  total  flight 
hours  or  flight  cycles  on  the  servo-control,  as 
applicable,  specified  in  the  "Life  Limit" 
column  of  Table  1  of  this  AD,  or  within  60    . 
days  after  the  effective  date  of  this  AD,' 
whichever  is  later.  Thereafter,  repeat  the 
replacement  at  intervals  not  to  exceed  the 
number  of  total  flight  hours  or  flight  cycles, 
as  applicable,  specified  in  the  "Life  Limit" 
column  of  Table  1  of  this  AD. 


Table  1  .—Part  Numbers  and  Replacement  Life  Limits 


Airplane  model 


A33(>-301,  -321,  and  -322  air- 
planes, on  which  Airbus  Modifica- 
tion 43148  (Service  Bulletin 
A330-27-3026)  has  not  been  ac- 
complished. 

A330  series  airplanes  other  than 
those  identified  above  in  this 
table. 

A330  series  airplanes  other  than 
those  identified  above  in  this 
table. 


Part  numbers 


SC4800-2,  SC4800-3,  SC4800-4;  any  Amendment 
level. 


SC4800-2;  SC4800-2,  Amendment  A 


SC4800-2,     Amendment    B    or    C;     SC4800-3 
SC4800-6. 


Life  limit 


4,000  total  flight  hours  sir>ce  the  servo-control  was 
new. 


3,500  total  flight  cycles  since  the  servo-control  was 
new  or  overhauled  to  like-new  condition. 

7,700  total  flight  cycles  since  the  servo-control  was 
new  or  overhauled  to  like-new  condition. 
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Table  1.— Part  Numbers 


AND  Replacement  Life  Limits— Continued 


Airplane  model 


Part  lumbers 


Life  limit 


A330  series  airplanes  other  than 
those  identified  atx>ve  In  this 
table. 


SC4800-2,  Amendment!  D.  E,  F,  or  G;  SC460O-4. 
Amendment  H;  ISC4800-7;  SC4800-7A; 
SC4800-8;  SC4800-9. 


32,000  total  flight  cycles  since  the  servo-control  was 
new  or  overhauled  to  like-new  condition. 


Note  1:  The  compliance  times  in  Table  1 
of  this  AD  are  based  on  the  servo-control  part 
number  and  the  number  of  flight  hours  or 
flight  cycles,  as  applicable,  since  the  servo- 
control  was  new  or  overhauled,  regardless  of 
the  mode  of  operation — active  or  damping — 
of  the  elevator  servo-control. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR39.19.  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
545(B).  dated  November  14.  2001. 

Issued  in  Renton.  Washington,  on 
September  12.  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
jFR  Doc.  03-23831  Filed  9-17-03:  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27CFRPart9 

[Notice  No.  17] 

RIN:  151S-AA75 

Proposed  Southern  Oregon  Viticultural 
Area  (2002R-338P) 

agency:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  proposes  to  establish 
the  Southern  Oregon  viticultural  area  in 
portions  of  Douglas,  Jackson,  and 
Josephine  Counties  in  southwestern 
Oregon.  The  proposed  area  encompasses 
the  established  Applegate  Valley,  Rogue 
Valley,  and  Umpqua  Valley  viticultural 
areas.  We  designate  viticultural  areas  to 
allow  bottlers  to  better  describe  the 
origin  of  wines  and  to  allow  consumers 
to  better  identify  the  wines  they  may 
purchase.  We  invite  comments  on  this 
proposed  addition  to  our  regulations. 
We  particularly  invite  comments  from 
industry  members  whose  labels  may  be 
affected  by  this  proposed  area's 
establishment. 


DATES:  We  i  nust  receive  written 
comments  (  n  or  before  November  17, 
2003. 

ADDRESSES:  You  may  send  comments  to 
any  of  the  following  addresses: 

•  Chief,  llegulations  and  Procedures 
Division,  A  cohol  and  Tobacco  Tax  and 
Trade  Bure;  lu,  P.O.  Box  50221, 
Washingtoi  ,  DC  20091-0221  (Attn: 
Notice  No,  17); 

•  202-92  7-8525  (facsimile): 

•  nprm@  ttb.gov  (e-mail);  or 

•  http://\  vww.ttb.gov.  (An  online 
comment  U  rm  is  posted  with  this  notice 
on  our  Wei  site. 

You  may  view  copies  of  the  proposed 
regulations  and  any  comments  received 
about  this  i  otice  online  at  http:// 
www.ttb.go  I  and  by  appointment  at  the 
ATF  Refere  tice  Library.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  phone  202-927- 
7890. 

See  the  "  'ublic  Participation"  section 
of  this  notii  :e  for  specific  instructions 
and  requirements  for  submitting 
comments  4nd  for  information  on  how 
to  request  a  public  hearing. 
FOR  FURTH9)  INFORMATION  CONTACT: 
Nancy  Suttpn,  TTB  Specialist. 
Regulationi  and  Procedurefs  Division 
(Oregon),  /  Icohol  and  Tobacco  Tax  and 
Trade  Burem,  946  NW  Circle  Blvd. 
#286,  Corviillis,  OR  97330;  telephone 
415-271-1^54. 
SUPPLEMENTARY  INFORMATION: 

Backgroun  1  on  Viticultural  Areas 

TTB  Authc  rity       < 

The  Fed<  ral  Alcohol  Administration 
Act  (FAA  J  .ct)  at  27  U.S.C.  205(e) 
requires  th  it  alcohol  beverage  labels 
provide  th«  consumer  with  adequate 
information  regarding  a  product's 
identity,  w  lile  prohibiting  the  use  of 
misleading  information  on  such  labels. 
The  FAA  /  ct  also  authorizes  the 
Secretary  c  f  the  Treasury  to  issue 
regulations  to  carry  out  its  provisions. 
The  Secret  try  has  delegated  this 
authority  ti  >  the  Treasury  Departuient's 
Alcohol  an  d  Tobacco  Tax  and  Trade 
Bureau  (TIB). 

Regulations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishm  mt  of  definitive  viticultural 
areas  and  t  le  use  of  their  names  as 
appellatioi  s  of  origin  on  wine  labels 
and  in  wins  advertisements.  Title  27 


CFR  part  9,  American  Viticultural 
Areas,  contains  the  list  of  approved 
viticultural  areas. 

Definition 

Title  27  CFR  4.25a(e)(l)  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features 
whose  boundaries  have  been  delineated 
in  subpart  C  of  part  9.  These 
designations  allow  vintners  and 
consumers  to  attribute  a  given  quality, 
reputation,  or  other  characteristic  of  a 
wine  made  from  grapes  grown  in  a 
viticultural  area  to  the  wine's 
geographic  origin. 

Establishment  Requirements 

Section  4.25a(e){2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Anyone  interested  may 
petition  TTB  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  must  include — 

•  Evidence  that  the  proposed 
viticultural  area  is  locally  and/or 
nationally  known  by  the  name  specified 
in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  proposed 
viticultural  area  are  as  specified  in  the 
petition; 

•  Evidence  of  growing  conditions, 
such  as  climate,  soil,  elevation,  physical 
features,  etc.,  which  distinguish  the 
proposed  area  from  surrounding  areas; 

•  A  description  of  the  proposed 
viticultural  area's  specific  boundaries, 
based  on  features  found  on  United 
States  Geological  Survey  (USGS)- 
approved  maps;  and 

•  Copies  of  the  appropriate  USGS- 
approved  map(s)  with  the  boundaries 
prominently  marked. 

Impact  on  Current  Wine  Labels 

As  appellations  of  origin,  viticultural 
area  names  have  geographic  significance 
and,  under  the  FAA  Act,  may  not  be 
used  in  a  misleading  manner  on  wine 
labels.  Our  27  CFR  part  4  label 
regulations  prohibit  the  use  of  brand 
names,  with  geographic  significance  on 
a  wine  unless  the  wine  meets  the 
appellation  of  origin  requirements  for 
the  named  area.  The  FAA  Act  and  our 
regulations  also  prohibit  the  misleading 
use  of  a  viticultural  area  name  on  a  wine 
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label  in  a  context  other  than  an 
appellation  of  origin. 

If  this  proposed  viticultural  area  is 
established,  botUers  who  use  brand 
names,  including  trademarked  names, 
similar  to  "Southern  Oregon"  must 
ensiue  that  their  existing  products  are 
eligible  to  use  the  viticultiu-eil  area's 
name  as  an  appellation  of  origin.  For  a 
wine  to  be  eligible,  at  least  85  percent 
of  the  grapes  in  the  wine  must  have 
been  grown  within  the  viticultural  area, 
and  the  wine  must  meet  the  other 
requirements  of  27  CFR  4.25a(e)(3).  If  a 
wine  is  not  eligible  for  the  appellation, 
the  bottler  must  change  the  brand  name 
or  other  label  reference  and  obtain 
approval  of  a  new  label.  Different  rules 
apply  if  a  wine  in  this  category  has  a 
brand  name  used  on  a  label  approved 
prior  to  July  7, 1986.  See  27  CFR  4.39(i) 
for  details. 

Southern  Oregon  Petition 

General  Background 

TTB  has  received  a  petition  from  Mr. 
H.  Earl  Jones,  a  winemaker,  and  Dr. 
Gregory  V.  Jones,  an  associate  professor 
of  geography,  requesting  estabhshment 
of  a  new  viticultural  area  to  be  called 
"Southern  Oregon."  Located  between 
the  Coast  Range  and  the  Cascade 
Mountains,  the  proposed  area  covers 
portions  of  Douglas,  Jackson,  and 
Josephine  Counties  in  southwestern 
Oregon.  Beginning  about  25  miles  south 
of  Eugene,  the  proposed  area  stretches 
about  125  miles  south  to  the  California 
State  line  and  is  60  miles  wide  at  its 
widest  point.  The  proposed  area  covers 
approximately  2,001,430  acres  and 
includes  the  cities  of  Sutherlin, 
Roseburg,  Grants  Pass,  Medford,  and 
Ashland,  Oregon. 

The  proposed  Southern  Oregon 
viticulturEd  area  encompasses  the 
established  Umpqua  Vcdley  (27  CFR 
9.89)  and  Rogue  Valley  (27  CFR  9.132) 
viticultural  areas.  A  third  established 
viticultural  area,  Applegate  Valley  (27 
CFR  9,165),  is  entirely  within  the  Rogue 
Valley  area.  As  of  2002,  there  are  at  least 
120  vineyards,  totaling  over  3,000  acres 
currently  planted,  and  17  commercial 
wineries  within  the  proposed  area's 
boundaries. 

According  to  the  petition,  the 
proposed  Southern  Oregon  viticultural 
area  contains  a  series  of  high 
intermoimtain  valleys  that  share  a 
warm,  sunny,  arid  climate  and  contain 
old,  complex  soils  derived  from 
bedrock.  These  growing  conditions,  the 
petition  notes,  produce  a  wide  range  of 
vinifera  grapes  in  vineyards  typically 
situated  in  the  proposed  area's  higher 
elevations.  The  petition  also  states  that 
these  features  make  warm  climate 


viticulture  possible  in  Southern  Oregon 
and  distinguish  it  from  surroimding 
areas  such  as  the  Willamette  Valley  to 
the  north,  the  Pacific  coastal  regions  to 
the  west,  and  the  region  east  of  the 
Cascade  Mountains. 

Viticultural  History 

According  to  the  petition,  grapes  have 
been  grown  in  Southern  Oregon  since 
1852  when  Peter  Britt  operated  a  winery 
in  Jacksonville,  Oregon,  that  produced 
wine  for  local  miners.  Shortly  thereafter, 
Jesse  Applegate  planted  some  1,200 
grape  vines  in  Umpqua,  Oregon. 
Modem  day  viticulture  began  in  1959 
when  Richard  Summers  founded 
Hillcrest  Vineyard  and  produced  230 
gallons  of  Riesling.  The  early  1970s  saw 
the  establishment  of  vineyards  in  the 
Umpqua  and  Rogue  valleys  by  the 
Henry  Estate  Winery,  Girardet  Wine 
Cellars,  and  the  Valley  View  Winery. 
Since  then,  plantings  have  continued 
within  the  proposed  area  and  now  total 
at  least  120  vineyards  covering  some 
3000  acres.  As  noted  above,  the 
proposed  area  encompasses  three 
established  viticultural  areas,  Umpqua 
Valley,  Rogue  Valley  and  Applegate 
Valley,  and  contains  1 7  commercial 
wineries. 

Name  Evidence 

The  petition  asserts  the  state  of 
Oregon  is  physically  and  culturally 
divided  into  five  main  regions:  (1)  The 
coastal  zone  (all  lands  west  of  the 
Coastal  Ranges  to  the  Pacific  Ocean).  (2) 
the  Willamette  Valley  (the  largely 
urbanized  areas  extending  from  Eugene 
northward  to  Portland),  (3)  the  Cascades 
(the  spine  of  Oregon's  dominant 
moimtain  chain),  (4)  Eastern  Oregon  (all 
lands  from  the  Cascades  eastward  to 
-Idaho  border),  and  (5)  Southern  Oregon 
(the  intermountain  valleys  south  of 
Eugene  to  the  California  state  line.) 
Further,  the  petition  suggests  that 
Oregonians  are  sharply  divided  by  and 
largely  identify  with  these  naturally 
occurring  geographic  regions  of  the 
State. 

As  evidence  for  the  proposed  area's 
suggested  name,  the  petition  cites  "The 
Encyclopedia  of  Oregon's"  definition  of 
"Southern  Oregon"  as  "extending  from 
the  Calapooya  Mountains  southward  to 
the  [California]  State  line  between  the 
Cascades  and  the  Coast  Range."  The 
petition  also  states  that  geographical 
references  to  Southern  Oregon  are  found 
in  multiple  business  page  listings  in  the 
telephone  books  of  Douglas,  Jackson, 
and  Josephine  counties.  Telephone 
books  from  Klamath  Falls  and 
Lakeview,  however,  indicate  that  the 
region  east  of  the  proposed  area  is 
known  as  Central  Oregon. 


Moreover,  the  petition  also  claims 
that  wine  industry  publications  such  as 
Wine  Business  Monthly  and  Northwest 
Palate  magazines,  refer  to  wine  grape^ 
production  in  Jackson,  Josephine,  and 
Douglas  counties  as  "Southern  Oregon." 
Findly,  the  petitioner  believes  that  a 
"Southern  Oregon"  appellation  will 
have  more  relevance  to  consimiers  since 
it  better  describes  the  true  origin  of  the 
area's  wines  and  helps  distinguish  them 
fit)m  Willamette  Valley  wines,  which, 
the  petition  notes,  are  significantly 
different. 

Boundary  Evidence 

The  proposed  Southern  Oregon 
viticultural  area  encompasses  three 
existing  approved  viticultxu'al  areas 
(Umpqua  Valley,  Rogue  Valley,  and 
Applegate  Valley)  and  a  connecting 
valley  corridor  of  similar  viticultural 
potential.  The  boundaries  of  the  three 
viticultural  areas  are  well  established 
and  clearly  documented  in  27  CFR  part 
9;  there  will  be  no  changes  in  their 
boundaries. 

Within  the  proposed  Southern  Oregon 
area,  the  only  land  added  to  the  three 
established  viticultural  areas  is  a  12-by 
17-mile  north-south  connecting  corridor 
in  Douglas  County  joining  the  Umpqua 
Valley  area  with  the  Rogue  Valley  area. 
The  petitioner  used  a  series  of  township 
and  range  lines  to  define  the  boundaries 
of  the  connecting  corridor,  which  is 
roughly  centered  on  Interstate  5 
between  Canyonville  and  Glendale 
Junction.  The  petition  states  that  the 
new  connecting  corridor  has  the  same 
physical  features  as  the  established    . 
areas  to  its  north  and  south.  The 
corridor  includes,  for  example,  a  portion 
of  the  Cow  Creek  drainage,  a  tributary 
of  the  South  Umpqua  River. 

The  petition  notes  that  the  proposed 
area's  boundaries  are  based  on  a 
combination  of  climate,  terrain,  and  soil 
factors  that  contrast  with  the  nearby 
Willamette  Valley,  coastal,  and  Eastern 
Oregon  regions.  The  viticultxu-al  featiu«s 
of  the  proposed  area,  the  petition  adds, 
allow  Southern  Oregon  to  enjoy  the 
unique  position  of  producing  both  warm 
and  cool  climate  wine  grape  varietals  of 
excellent  quality. 

Growing  Conditions    ' 

Topography 

The  petition  states  that  the  proposed 
Southern  Oregon  area  contains  a  varied, 
mountainous  topography  with 
vineyards  typically  situated  in  high 
moiuitain  valleys.  The  southern  coastal 
mountains,  in  particular  the  Klamaths, 
form  a  natiu-al  barrier  to  the  proposed 
£u-ea's  west.  These  lofty  coastal 
mountains  reach  2,500  feet  in  elevation 
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north  of  Roseburg  and  rise  to  more  than 
5,000  feet  near  the  California  border. 
This  high  mountain  barrier  prevents 
marine  air  from  freely  moving  inland 
into  the  proposed  area.  This  mountain 
barrier  also  casts  an  ever-larger  rain 
shadow  to  the  proposed  area's  south 
and  east. 

In  contrast,  according  to  the  petition, 
the  cooling  effect  of  maritime  weather 
systems  flowing  east  from  the  Pacific 
(Dcean  through  the  Van  Duzer  Corridor, 
a  gap  in  the  Coast  Range,  greatly  affect 
the  Willamette  Valley  area  to  the 
proposed  area's  north.  This  contrast 
becomes  more  apparent,  the  petition 
states,  as  one  travels  from  the  north  into 
Southern  Oregon  since  each  succeeding 
valley  lies  at  a  higher  elevation.  Most 
Willamette  Valley  vineyards  lie  only  a 
lew  hundred  feet  above  sea  level,  while 
many  vineyards  in  the  Umpqua  Valley 
are  above  1 .000  feet,  and  those  in  the 
Rogue  Valley  are  typically  at  elevations 
of  1 ,200  feet  to  2.000  feet' 

Soils 

The  petition  states  the  soils  of  the 
proposed  Southern  Oregon  area  evolved 
slowly  from  ancient  rocks  with  little 
contribution  from  more  recent  silts  and 
sediments,  like  those  that  formed  the 
Willamette  soils  to  the  north. 
Specifically,  the  petitioner  provided 
reference  material  that  suggests  the  soils 
in  the  proposed  Southern  Oregon 
viticultural  area  come  mainly  irom  the 
200  million  year-old  Klamath 
Mountains,  which  lie  to  the  area's  west. 
These  ancient  mountains,  which  extend 
up  from  California  to  the  latitude  of 
Roseburg,  OR,  are  comprised  of 
sedimentary  rocks.  Over  time,  the 
petition  notes,  a  slow  and  complex 
geologic  process  crushed, 
metamorphosed,  and  modified  those 
rock  substrates. 

In  contrast,  the  petition  asserts  that 
the  Willamette  Valley  formed  in  recent 
geologic  time  (25  million  years  ago)  as 
an  extension  of  the  ocean  or  perhaps  as 
multiple  interconnected  bays,  which 
gradually  filled  with  sediments  and 
occasional  basalt  lava  flows.  The  glacial 
Lake  Missoula  flood  also  deposited  silts 
and  sediments  in  the  Willamette  Valley, 
which  help  explains  much  of  its 
flatness.  The  petition  also  indicates  that 
the  Pacific  coastal  zone's  soils  differ 
from  Southern  Oregon's  soils  since  they 
are  more  highly  weathered  and  consist 
of  a  mix  of  soils  from  older  volcanoes 
and  accreted  terrains  of  oceanic  crust. 
The  soils  found  in  the  Cascade 
Mountains  and  eastward,  which  vary 
from  mostly  young  volcanic  soils  to  arid 
desert  and  prairie  soils,  also  differ  from 
those  fouind  in  the  proposed  area. 


Temperatui  e 

According  to  the  petition,  the 
proposed  Sputhern  Oregon  viticultural 
area  provides  the  warmest  growing 
conditions  n  the  state  of  Oregon  and 
allows  the  iractice  of  "warm  climate 
viticulture. '  This  is  significant,  the 
petition  ass  erts,  because  of  the  dramatic 
impact  a  w  irm  growing  season  has  on 
harvest  dat  s,  fruit  quality,  and  varieties 
of  grapes  gl  own.  The  petition  notes  the 
1999  Oregon  Agricultural  Statistics 
report  shov  ed  that  99"/o  of  the  Merlot 
grapes  and  82%  of  the  Cabernet 
Sauvignon  grapes  growing  in  Oregon 
were  found  in  Umpqua  and  Rogue 
Valley  vine  yards.  Despite  the 
demonstral  sd  ability  of  the  Rogue  and 
Umpqua  Vi  illeys  to  produce  warm 
climate  gra  )es,  the  petition  also  notes 
that  many  |  rowers  search  out  cool 
microclimj  tes  within  Southern  Oregon's 
many  and  i  aried  hillsides  and  valleys. 
This  places  the  proposed  area  in  the 
unique  pos  ition  of  being  able  to  produce 
both  warm  and  cool  climate  wine  grape 
varieties,  a  :cording  to  the  petitioners. 

The  petil  ion  states  that  the  general 
climate  stn  icture  in  Southern  Oregon  is 
much  diffe  ent  than  that  in  the 
surroundir  g  areas.  For  example,  the 
proposed  area  averages  2,508  growing 
degree  day  '<  with  an  average  growing 
season  tem  jerature  of  61  degrees.  By 
contrast,  th  e  coastal  region  averages 
1 ,369  degn  e  days  and  an  average 
growing  se  ison  temperature  of  56 
degrees,  th ;  Willamette  Valley  averages 
2,034  degn  e  days  and  a  growing 
temperatui  B  of  59  degrees,  while  Eastern 
Oregon  ave  rages  1,625  degree  days  and 
a  growing  I  emperature  of  55.5  degrees. 

In  additi  in,  the  petition  relates  that 
the  climate  of  the  Willamette  Valley  is 
cooler  and  wetter  than  that  of  Southern 
Oregon,  wl  lile  the  coastal  area,  despite 
having  the  longest  growing  season,  does 
not  accumi  ilate  enough  heat  to  ripen 
most  grape  varieties  and,  due  to  high 
rainfall  am  aunts,  subjects  grapes  to  risk 
of  mildew  md  botrytis.  Finally,  the 
Eastern  Or  ;gon  region  exhibits  a  cooler 
and  shorte  •  growing  season  climate  due 
to  its  eleva  [ion  and  distance  from  the 
Pacific  Oc(  an.  The  cold  winters  east  of 
the  Cascac  as  leave  vines  vulnerable  to 
frost  kill,  a  ad  the  short  growing  season 
is  insufficisnt  to  ripen  fruit.  Har\'est 

proposed  Southern  Oregon 
cu-ea,  the  p  Jtition  states,  may  start  up  to 
10  days  ea  lier  than  in  the  Willamette 
•  dentical  varieties  such  as 
and  Pinot  Oris.  Further, 


Valley  for 
Pinot  Noir 


varieties  si  ich  as  Cabernet  Sauvignon 
and  Merlo  will  ripen  up  to  3  weeks 
earlier  in  J  outhern  Oregon  than  they 
would  in  t  le  Willamette  Valley,  if  they 
ripen  at  al ,  according  to  the  petition. 


Rainfall 

The  petitioner  states  that  the 
proposed  Southern  Oregon  viticultural 
area  receives  significantly  less  rainfall 
than  the  coastal  region  (about  140%  less 
on  average)  to  its  east  and  40%  less  than 
the  Willamette  Valley  to  its  north. 
Annual  rainfall  averages  35  inches  in 
the  Rogue  Valley  and  32  inches  in  the 
Umpqua  Valley.  By  comparison,  the 
Coastal  Range,  and  Willamette  Valley, 
average  77  and  47  inches  of  annual 
rainfall,  respectively,  while  eastern 
Oregon  averages  20  inches  of  annual 
perception. 

Maps  and  Boundary  Description 

See  the  list  of  maps  and  the  narrative 
boundary  description  for  the  petitioned 
viticultiu-al  area'in  the  proposed 
regulation  published  at  the  end  of  this 
notice. 

Public  Participation 

Comments  Sought 

We  request  comments  from  anyone 
interested.  Please  support  your 
comments  with  specific  information 
about  the  proposed  area's  name, 
growing  conditions,  or  boundaries.  All 
comments  must  be  legible,  reference 
this  notice  number,  and  include  your 
name  and  mailing  address. 

Although  we  do  not  acknowledge 
receipt,  we  will  consider  your 
comments  if  we  receive  them  on  or 
before  the  closing  date.  We  will 
consider  comments  received  after  the 
closing  date  if  we  can.  We  regard  all 
comments  as  originals. 

Comment  Confidentiality 

We  do  not  recognize  any  comments  or 
other  submitted  material  as  confidential. 
All  comments  are  part  of  the  public 
record  and  are  subject  to  disclosure.  Do 
not  enclose  in  your  comments  any 
material  you  consider  confidential  or 
inappropriate  for  disclosure. 

Where  Should  I  Submit  Comments? 

You  may  submit  comments: 

•  By  mail:  You  may  send  written 
comments  to  TTB  at  the  address  listed 
in  the  ADDRESSES  section. 

•  By  facsimile:  You  may  submit 
comments  by  facsimile  transmission  to 
202-927-8525.  Faxed  comments  must — 

(1)  Be  on  8.5  by  11-inch  paper; 

(2)  Contain  a  legible,  written 
signature;  and 

(3)  Be  five  or  less  pages  long.  This 
limitation  assiues  access  to  oiu  fax 
equipment.  We  will  not  accept  faxed 
comments  that  exceed  five  pages. 

•  By  e-mail:  You  may  e-mail 
comments  to  npnn@ttb.gov.  Comments 
transmitted  by  electronic-mail  must^ 
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(1)  Contain  your  e-mail  address; 

(2)  Reference  this  notice  number  on 
the  subject  line;  and 

(3)  Be  legible  when  printed  on  8'/2  x 
11 -inch  size  paper. 

•  By  on/ine/orm;  We  provide  a 
comment  form  with  the  online  copy  of 
this  notice  on  our  Web  site  at  http:// 
wivw.  ttb.gov/alcobol/rules/index.htm . 
Select  the  "Send  comments  via  e-mail" 
link  under  this  notice  number. 

You  may  also  write  to  the 
Administrator  before  the  comment 
closing  date  to  ask  for  a  public  hearing. 
The  Administrator  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Public  Disclosure 

You  may  inspect  copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  by  appointment  at 
the  TTB  Reference  Library,  Room  6480, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  You  may  also 
obtain  copies  at  20  cents  per  page. 
Contact  the  ATF  Librarian  at  the  above 
address  or  telephone  202-927-7890  to 
schedule  an  appointment  or  to  request 
copies  of  the  comments  or  other 
documents. 

For  your  convenience,  we  will  post 
comments  received  in  response  to  this 
notice  on  the  TTB  Web  site.  All 
comments  posted  on  our  Web  site  will 
show  the  names  of  commenters  but  not 
street  addresses,  telephone  numbers,  or 
e-mail  addresses.  We  may  also  omit 
voluminous  attachments  or  material  that 
we  consider  unsuitable  for  posting.  In 
all  cases,  the  full  comment  will  be 
available  in  the  ATF  Reference  Library. 
To  see  the  online  copy  of  this  notice, 
visit  http:/ /www. ttb.gov/alcohol/rules/ 
index.htm.  Select  the  "View 
Coirunents"  link  under  this  Notice 
number  to  view  the  posted  comments. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
on  any  proposed  rule  that  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  regulation  imposes  no  new 
reporting,  recordkeeping,  or  other 
administrative  requirements. 

The  establishment  of  viticultural  areas 
represents  neither  our  endorsement  nor 
approval  of  the  quality  of  wine  made 
from  grapes  grown  in  the  areas.  The  use 
of  viticultural  names  as  appellations  of 
origin  merely  allow  vintners  to  better 
describe  the  origin  of  their  wines  to 
consumers  and  helps  consumers 
identify  the  wines  they  purchase.  Thus, 
any  benefit  derived  from  using  a 
viticultural  area  name  results  from  a 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  that  area. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Executive  Order  12866 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  as 
defined  by  Executive  Order  12866. 
Accordingly,  no  regulatory  assessment 
is  required. 

Drafting  Information 

The  principal  author  of  this  document 
is  Bernard  J.  Kipp,  Regulations  and 
Procedures  Division  (Portland,  Oregon), 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 
Authority  and  Issuance 

For  the  reasons  stated  in  the 
preamble,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  proposes  to  amend 
title  27,  chapter  I,  part  9,  Code  of 
Federal  Regulations,  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

2.  Subpart  C  is  amended  by  adding 
section  9. to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 


§9. Southern  Oregon 

(a)  Name.  The  name  of  the  viticultiu-al 
area  described  in  this  section  is 
"Southern  Oregon". 

(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Southern  Oregon  viticultural  area 
are  2  USGS,  1:250,000  scale  topographic 
maps.  They  are: 

(1)  Roseburg,  Oregon — 1958,  revised 
1970; 

(2)  Medford,  Oregon;  California — 
1955.  revised  1976. 


(c)  Boundaries.  The  Southern  Oregon 
viticultural  area  is  located  entirely 
within  Douglas,  Jackson,  and  Josephine 
Counties,  Oregon.  The  beginning  point 
is  the  intersection  of  Interstate  Highway 
5  with  the  Douglas/Lane  County  line  in 
Township  21  South  (T21S),  Range  4 
West  (R4W)  on  the  "Roseburg"  map. 

(1)  From  the  beginning  point,  the 
boundary  proceeds  north  along  the 
Douglas/Lane  County  line 
approximately  0.5  miles  to  the  1,000- 
foot  contour  line; 

(2)  Then  northwest  along  the  1 .000- 
foot  contour  line  to  the  Douglas/Lane 
County  line;  then  west  along  the 
Douglas/Lane  County  line 
approximately  2.5  miles,  returning  to 
the  1 ,000-foot  contour  line;  then  in  a 
generally  westerly  direction  along  the 
1,000-foot  contour  line  to  its  first 
intersection  with  the  R9W/R10W  range 
line; 

(3)  From  that  point,  continue  along 
the  1,000-foot  contour  line,  crossing  the 
R9W/R10W  range  line  four  more  times; 
then  proceed  south  along  the  R9W/ 
RlOW  range  line  approximately  2.75 
miles  to  the  center  of  the  Umpqua  River; 
then  along  a  straight  line  in  an  easterly 
direction  approximately  6.25  miles  to 
the  intersection  of  range  line  R8W/R9W 
with  the  center  of  the  Umpqua  River; 
then  south  along  range  line  R8W/R9W 
approximately  3.5  miles  to  its 
intersection  with  township  line  T22S/ 
T23S; 

(4)  Then  southeast  approximately  8.5 
miles  along  a  straight  line  to  the 
intersection  of  township  line  T23S/ 
T24S  with  range  fine  R7W/R8W;  then 
south  along  the  R7W/R8W  range  line 
approximately  8  miles  to  its  intersection 
with  the  1,000-foot  contour  line;  then  in 
a  southeasterly  direction  in  a  straight 
line  approximately  3.5  miles  towards 
the  intersection  of  township  line  T25S/ 
T26S  with  range  line  R6W/R7W,  but 
stopping  short  at  the  1.000-foot  contour 
line; 

(5)  Then  in  a  southerly  direction 
along  the  1,000-foot  contour  line  to  the 
intersection  of  township  line  T27S/ 
T28S  with  range  line  R7W/R8W;  then  in 
a  southwesterly  direction  in  a  straight 
line  approximately  3.5  miles  toward  the 
intersection  of  township  line  T28S/ 
T29S  with  range  line  R8W/R9W,  but 
stopping  short  and  returning  to  the 

.1,000-foot  contour  line  near  the  center 
of  T28S/R8W:  then  generally  south 
along  the  1,000-foot  contour  line  to  its 
intersection  with  township  line  T29S/ 
T30S; 

(6)  Then  east  along  township  line 
T29S/T30S  approximately  0.33  miles, 
rejoining  the  1 ,000-foot  contour  line; 
then  in  a  northerly  and  eventually  a 
southerly  direction  along  the  1 ,000-foot 
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contour  line,  passing  onto  the  Medford 
map,  and  past  the  town  of  Riddle  to 
range  line  R6W/R7W;  then  south  along 
the  R6W/R7W  range  line  approximately 
15  miles  to  the  Josephine  County/ 
Douglas  County  line;  then  in  a  general 
northeasterly  direction  along  the 
Josephine  Coiuity/Douglas  County  line 
to  its  intersection  with  Interstate  5 
approximately  1.3  miles  south  of  Cow 
Creek ; 

(7)  Then  the  boundary  proceeds 
southerly  and  southwesterly  along 
southboiuid  Interstate  5  to  its  junction 
with  Wolf  Creek  and  then  north  about 
500  feet  to  the  Southern  Pacific  Railway 
line;  then  westerly  and  southerly  out  of 
the  town  of  Wolf  Creek  along  the 
Southern  Pacific  Railway  line  to  the  rail 
line's  intersection  with  Hugo  Road  at 
the  town  of  Hugo;  then  southwesterly 
along  Hugo  Road  to  the  point  where 
Hugo  Road  crosses  Jiunpoff  Joe  Creek; 
then  westerly  and  down  stream  along 
Jimipoff  Joe  Creek  to  the  intersection  of 
Jumpoff  Joe  Creek  and  the  Rogue  River; 

(8)  Then  northwesterly  and  down 
stream  along  the  Rogue  River  to  the  first 
point  where  the  Wild  and  Scenic  Rogue 
River  designated  area  touches  the 
easterly  boundary  of  the  Siskiyou 
National  Forest  just  south  of  Galice; 

(9)  Then  in  a  generally  southwesterly 
direction  (with  many  diversions)  along 
the  easterly  border  of  the  Siskiyou 
National  Forest  to  the  42  degree  0 
minute  latitude  line;  then  easterly  along 
the  42°  0'  north  latitude  line  to  the  point 
where  the  Siskiyou  National  Forest 
boimdary  again  crosses  into  Oregon 
approximately  1  mile  east  of  U.S. 
Highway  199; 

UO)  Then  in  a  generally  northeasterly 
direction  and  then  in  a  southeasterly 
direction  (with  many  diversions)  along 
the  northern  boiuidary  of  the  Siskiyou 
National  Forest  to  the  point  where  the 
Siskiyou  National  Forest  touches  the 
Rogue  River  National  Forest  at  Big 
Sugarloaf  Peak; 

(11)  Then  in  a  generally  easterly 
direction  (with  many  diversions)  along 
the  northern  border  of  the  Rogue  River 
National  Forest  to  the  point  where  the 
Rogue  River  National  Forest  intersects 
with  Slide  Creek  approximately  6  miles 
southeast  of  Ashland; 

(12)  Then  southeasterly  and 
northeasterly  along  Slide  Creek  to  the 
point  where  it  intersects  State  Highway 
273;  then  northwesterly  along  State 
Highway  273  to  the  point  where  it 
intersects  State  Highway  66;  then  in  an 
easterly  direction  approximately  5  miles 
along  State  Highway  66  to  the  east  line 
of  Township  39  South,  Range  2  East 
(T39S,  R2E); 

(13)  Then  following  th?  east  line  of 
T39S,  R2E,  in  a  northerly  direction  to 


the  northeast  comer  of  T39S,  R2E;  then 
westerly  approximately  5  miles  along 
the  north  line  of  T39S,  R2E,  to  the  2.600 
foot  contour  line;  then  in  a  northerly 
direction  fi  )llowing  the  2,600  foot 
counter  lie  e  across  Walker  Creek  and 
then  in  a  si  )uthwesterly  direction  to  the 
point  whei  e  the  2,600  foot  contour  line 
touches  this  east  line  of  T38S,  RlE; 

(14)  The  1  northerly  along  the  east  line 
of  T38S,  R  lE,  to  the  northeast  corner  of 
T38S,  RlE 

(15)  The  1  westerly  along  the  north 
line  of  T3a  S,  RlE,  to  the  northwest 
corner  of  138S,  RlE; 

(16)  The  1  northerly  along  the  west 
line  of  T37fe.  RlE,  to  the  northwest 
corner  of  11378,  RlE; 

(17)  The  1  easterly  along  the  north 
lines  of  T3  7S,  RlE,  and  T37S,  R2E,  to 
the  southe  ist  comer  of  T36S,  R2E; 

(18)  The  1  northerly  along  the  east  line 
of  T36S,  R  !E,  to  the  northeast  corner  of 
T36S,  R2E 

(19)  The  1  westerly  along  the  north 
line  of  T3e  S,  R2E,  to  the  northwest 
corner  of  136S,R2E; 

(20)  The  1  northerly  along  the  east  line 
of  T35S,  R  IE,  to  the  northeast  corner  of 
T35S,  RlE 

(21)  The  1  westerly  along  the  north 
line  of  T35  S,  RlE,  to  the  northwest 
comer  of  135S,  RlE; 

(22)  The  1  northerly  along  the  east  line 
of  T34S,  R  [ W,  to  the  northeast  comer  of 
T34S,  RlW; 

(23)  The  1  westerly  along  the  common 
boundary  '.  ine  of  T34S/T33S  to  the 
northwest  comer  of  T34S,  R5W; 

(24)  The  1  northerly  along  the  west 
line  of  T33  S,  R5W,  to  the  Josephine 
County /Dc  uglas  County  line;  thence  in 
a  generally  east,  northeasterly  direction 
along  the  J  jsephine  County/Douglas 
County  lin  s  to  the  intersection  of  R3W/ 
R4W  rangd  line;  thence  north  along  the 
R3 W/R4 W  range  line  approximately 
11.8  miles  |to  the  1,000-foot  contour  line 

)f  State  Road  227  southeast 
of  Days  Creek; 
in  an  easterly,  westerly,  and 
ja  northerly  direction  along 
3ot  contour  liiie  to  a  point 
tely  3.5  miles  east  of  Dillard, 
where  the  contour  line  crosses  Interstate 
Highway  a  on  the  "Roseburg"  map; 
thence  noi|theast  along  Interstate 
Highway  S  approximately  0.25  mile, 
returning  to  the  1 ,000-foot  contoiu  line; 
thence  in  i ,  generally  northeasterly, 
southeaste  rly,  northwesterly,  and 

a  northeasterly  direction 
,000-foot  contoiu  line  past 
the  town  c  f  Idleyld  Park  to  the  R2W/ 
R3W  rangi  line; 
(26)  The  a  north  along  range  line 

approximately  1.75  miles  to 
'26S  township  line;  thence 


just  south  I 
of  the  to\ 

(25)  The 
eventuallj 
the  1,000- 
approxima 


R2W/R3W 
the  T25S/ 


west  alonj  township  line  T25S/T26S 


approximately  .25  mile,  returning  to  the 
1,000-foot  contour  line;  thence  in  a 
generally  westerly  and  then  a  northerly 
direction  along  the  1,000- foot  contour 
line  up  the  valley  of  Calapooya  Creek  to 
the  R3W/R4W  range  line;  thence  north 
along  range  line  R3W/R4W 
approximately  2.25  miles,  back  to  the 
1,000-foot  contour  line; 

(27)  Then  in  a  westerly  and  then  a 
northerly  direction  along  the  1 ,000-foot 
contour  line  to  the  T23S/T24S  township 
line,  then  east  along  the  T23S/T24S 
township  line  approximately  2.75  miles 
to  the  1,000-foot  contour  line;  then  in  a 
northerly  direction  along  the  1 ,000-foot 
contour  line  to  its  intersection  with  the 
Douglas/Lane  County  line;  thence  north 
along  the  Douglas/Lane  County  line 
approximately  0.75  mile  to  the  point  of 
beginning. 

Signed:  September  2,  2003. 
John  J.  Manfreda, 

Acting  Administrator 

[FR  Doc.  03-23887  Filed  9-17-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD1 1-03-001] 
RiN1625-/UM1 

Regulated  Navigation  Areas  (RNAs), 
San  Francisco  Bay,  CA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  revise  the  regulated  navigation  areas 
(RNA)  at:  The  Benicia-Martinez  Railroad 
Drawbridge  (BMRD)  at  the  entrance  to 
Suisun  Bay;  the  Pinole  Shoal  Channel 
RNA;  the  southern  boundary  of  the 
Southampton  Shoal/Richmond  Harbor  - 
RNA;  and  the  portion  of  the  Oakland 
Harbor  RNA  that  lies  just  due  north  of 
Anchorage  8.  The  revisions  will  clarify 
and  expand  the  boundaries  of  the  BMRD 
RNA;  restrict  vessels  less  than  1600 
gross  tons  from  entering  the  Pinole 
Shoal  Channel  RNA;  expand  the 
boundary  for  the  Southampton  Shoal/ 
Richmond  Harbor  RNA;  and  designate 
new  boundary  lines  for  the  Oakland 
Harbor  RNA  to  coincide  with  the  new 
Anchorage  8  boundaries.  These 
revisions  will  clarify  the  procedures  for 
vessels  intending  to  transit  which  are 
either  moored  or  in  transit  bound  for  the 
BMRD;  allow  towing  vessels  with  tow  of 
1600  or  more  gross  tons  to  utilize  the 
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Pinole  Shoal  Channel;  huther  reduce 
the  risk  of  groundings  and  collisions  by 
expanding  the  RNA  in  the  Southampton 
Shoal  to  encompass  the  federally 
maintained  waterway;  and  correct  the 
coordinates  for  the  northern  boundary 
of  the  Oakland  Harbor  RNA  that  is 
inacciuately  listed  in  the  current  RNA 
regulation. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  17,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer.  District  Eleven  Marine  Safety 
Division,  Waterways  Management 
Section,  Coast  Guard  Island,  Building 
51-1,  Alameda,  CA,  94501-5100,  Attn: 
LTJG  Michael  Boyes.  District  Eleven 
Marine  Safety  Division,  Waterways 
Management  Section  maintains  the 
public  docket  for  these  rulemakings. 
Comments  and  material  received  from- 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the"docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  District  Eleven 
Marine  Safety  Division,  Waterways 
Management  Section,  Coast  Guard 
Island,  Building  51-1,  Alameda,  CA, 
94501-5100,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Michael  Boyes,  District  Eleven 
Marine  Safety  Division,  Waterways 
Management  Section,  at  (510)  437-2940. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comme;nts 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify'  the  docket  number  for 
this  rulemaking  [CGDl  1-03-001), 
indicate  the  specific  section  of  this 
document  to  which  eabh  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting  for  this  rule.  But  you  may 
submit  a  request  for  a  meeting  in  writing 
to  District  Eleven  Marine  Safety 
Division,  Waterways  Management 


Section  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  separate  notice  in  the  Federal 
Register. 

Background  and  Purpose 

Benicia-Martinez  Railroad 
Drawbridge  regulated  navigation  area 
(RNA):  The  purpose  is  to  revise  the  RNA 
at  the  Benicia-Martinez  Railroad 
Drawbridge  at  the  entrance  to  Suisun 
Bay.  The  revision  would  refer  to  the 
bridge  that  is  the  focus  of  the  RNA  in 
terms  of  geographic  locality  to  remove 
any  reference  to  corporate  naming 
methods.  The  revision  would  convert 
the  distance  measurement  from  1000 
yards  to  V2  nautical  mile.  Lastly,  the 
revision  would  clarify'  and  expand  the 
boundaries  of  the  RNA  and  clarify  the 
procedures  for  vessels  intending  to 
transit  through  the  Benicia-Martinez    • 
Railroad  Drawbridge  that  are  either 
moored  or  anchored  within  the 
boundaries  of  the  proposed  revised 
RNA. 

Pinole  Shoal  Channel  RNA:  Revision 
of  this  regulation  would  update  the 
current  Pinole  Shoal  Channel  RNA  that 
currently  restricts  vessels  drawing  a 
draft  less  than  20  feet  from  operating 
within  the  channel.  Instead  of  the  draft 
requirement,  the  new  regulations  would 
restrict  vessels  less  than  1600  gross  tons 
from  entering  the  Pinole  Shoal  Channel 
RNA.  This  change  will  allow  vessels  of 
1600  gross  tons  or  a  tug  with  a  tow  of 
1600  gross  tons  that  may  not  necessarily 
draw  20  feet  of  draft  to  utilize  the 
marked  channel.  The  RNA  will  continue 
to  benefit  vessels  based  on  their 
maneuverability  and  keep  smaller 
vessels  out  of  the  channel. 

Southampton/Richmond  Harbor 
RNA:  hi  1995,  the  Coast  Guard 
established  several  RNA's  in  the  San 
Francisco  Bay,  including  the 
Southampton  Shoal  Channel/Richmond 
Harbor  RNA,  under  33  CFR  165.1114.  In 
2001,  this  section  was  redesignated  as 
section  165.1161.  The  RNA 
encompasses  Southampton  Shoal 
Channel,  the  Richmond  Long  Wharf 
Maneuvering  Area,  the  Richmond 
Harbor  Enfrance  Channel  and  Point 
Potrero  Reach.  These  are  dredged 
channels  and  areas  within  which 
maneuvering  room  is  severely  limited. 
Close-quarters  situations  between  deep 
draft  vessels  in  these  channels  were 
eliminated  with  the  implementation  of 
the  RNA,  reducing  the  risk  of  grounding 
and  collisions. 

In  October  1999  a  major  Bay  Area 
shipping  company  participated  in  a 
week  of  simulation  exercises  to  test  the 


feasibility  of  bringing  in  new,  double 
hull,  very  large  crude  carriers  (VLCCs) 
into  the  Richmond  Long  Wharf.  The 
class  of  vessel  tested  was  a  306,000  dead 
weight  tons  (DWT)  tank  vessel. 

Part  of  the  study  was  to  see  what,  if 
any,  improvements  would  be  needed, 
including  channel  widening,  dredging, 
berth  improvements,  and  aids  to 
navigation.  Using  large  scale  Army 
Corps  of  Engineers  survey  charts  it  was 
determined  that  the  buoys,  as 
previously  positioned,  did  not 
accurately  indicate  the  federally 
maintained  channel.  Buoy  #1  was 
located  175  feet  outside  the  channel. 
Buoy  #2  was  right  on  the  channel  line. 
Buoy  #4  was  1 50  feet  outside  the 
channel,  and  Buoy  #5  was  275  feet 
outside  the  channel.  Also,  the  distances 
between  North  Channel  Buoy  #8  and 
Southampton  Shoal  Channel  Buoys  #1 
and  #2  were  considerable.  Vessels 
approaching  Southampton  Shoal 
Channel  from  the  south  are  subject  to  a 
cross  current  that  is  sometimes  difficult 
to  detect  right  away  due  to  the  distance 
between  navigational  aids.  Inbound 
deep  draft  vessels  have  to  proceed  at  a 
relatively  slow  speed  through  this  area, 
allowing  greater  influence  by  the 
current.  A  closer  spacing  between 
navigational  aids  would  allow  quicker 
detection  of  current  set  and  a  better 
delineation  of  the  dredged  channel. 

In  order  to  enhance  navigation  safety, 
it  was  proposed  to  change  the  buoys  in 
Southampton  Shoal  Channel.  Buoys  #1 
and  #2  have  been  moved  to  the  bottom 
corner  of  Anchorage  #5.  A  new  set  of 
buoys  has  been  added  halfway  to  the 
top  of  the  channel.  Buoy  #5  has  been 
moved  down  to  be  adjacent  to  Buoy  #4 
(re-niunbered  as  #6).  The  green  Buoy  #1 
off  Red  Rock  has  been  moved  to  the  top 
corner  of  the  turning  basin  (and  has 
been  renumbered  #7).  All  buoys  have 
been  located  50  feet  outside  the  channel 
hmit  to  facilitate  dredging  and  allow 
full  use  of  the  entire  channel  width.  The 
line  of  green  buoys  helps  delineate  the 
shallow  water  to  the  west  of  the  channel 
and  approaches. 

The  federally  maintained  channel 
used  to  extend  almost  all  the  way  to 
North  Channel  Buoy  A  and  did  not  stop 
at  Southampton  Shoal  Buoys  #1  and  #2. 
The  water  on  both  sides  of  the  channel 
continues  to  shoal,  so  clear  delineation 
of  the  entire  length  of  the  channel  is 
critical  for  deep  draft  vessels. 
Waterways  Analysis  and  Management 
Study  number  1 1-00-020  was  started 
on  January  27,  2000.  The  San  Francisco" 
Bar  Pilots  notified  the  Coast  Guard  and 
NOAA  that  Southampton  Shoal  Channel 
is  dredged  by  the  ACOE  to  North 
Channel  Lighted  Buoy  A  (LLNR-5410). 
At  the  time  of  the  study,  the  channel 
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was  only  marked  to  lighted  buoy  1 
(LLNR-5640).  To  properly  mark  the 
federally  maintained  waterway  the 
Coast  Guard  proposed  to  move  5  buoys 
and  add  two  additional  buoys.  There  is 
shoaling  on  both  sides  of  the  channel, 
and  a  clear  delineation  of  the  entire 
length  of  the  channel  was  necessary  for 
deep  draft  vessels.  The  Waterways 
Analysis  and  Management  Study 
concluded  on  April  20,  2000. 

The  proposed  Southampton  Shoal/ 
Richmond  Harbor  RNA  would  increase 
navigational  safety  by  organizing  trafBc 
flow  patterns;  reducing  meeting, 
crossing,  and  overtaking  situations 
between  large  vessels  in  constricted 
channels;  and  limiting  vessel  speed. 

Oakland  Harbor  RNA:  On  June  26, 
2001  we  published  a  Final  Rule  in  the 
Federal  Register  (66  PR  33833)  on  the 
changes  of  Anchorage  8,  which  in  turn 
requires  a  change  to  the  Oakland  Harbor 
RNA.  Over  tidle,  demands  of  waterway 
usage  in  the  San  Francisco  Bay  have  led 
to  the  need  for  increases  in  anchorage 
area.  Anchorage  8  was  one  of  the 
anchorages  recently  requested  by  the 
mariners  to  be  modified  to  make  better 
use  of  available  water.  Such  a  change 
has  resulted  in  Anchorage  8  area 
protruding  into  the  nearby  Oakland 
Harbor  RNA,  necessitating  an 
adjustment  to  the  boundary  designation 
of  the  RNA.  No  comments  were  received 
on  the  Anchorage  8  regulation  change. 
Additionally,  the  reduction  in  the  RJNA 
is  not  expected  to  result  in  any  adverse 
effect  to  waterway  users. 

The  northern  boundary  coordinates  in 
the  regulation  for  the  Oakland  Harbor 
RNA  was  recently  discovered  to  be  off 
by  approximately  30  to  200  yards  from 
the  intended  coordinates.  This 
rulemaking  would  revise  the  points 
listed  in  the  RNA  regulation,  accurately 
reflecting  the  alignment  of  the  northern 
boundary  of  the  Oakland  Harbor  RNA 
with  the  Bar  Channel  and  what  has 
already  been  charted  by  NOAA. 

Discussion  of  Proposed  Rule 

Benicia-Martinez  Railroad 
Drawbridge  RNA:  The  1996  merger  of 
the  Union  Pacific  and  Southern  Pacific 
Railroad  companies  resulted  in  a  change 
to  the  name  of  the  bridge  to  the  Union 
Pacific  Railroad  Bridge.  Using  a 
company  name  to  identify  a  significant 
navigational  reference  point  can  lead  to 
naming  confusion  in  the  future  if  the 
bridge  changes  ownership  again.  It  was 
decided  to  refer  to  the  bridge  in  terms 
of  geographic  locality  in  order  to 
eliminate  any  references  to  corporate 
ownership  and  only  use  standard 
geographical  naming  schemes.  The 
refwence  name  Benicia-Martinez 
Railroad  Drawbridge  is  not  intended  to 


replace  the  hew  bridge  name  (Union 
Pacific  Railroad  Bridge)  selected  by  the 
current  briqge  owner  Union  Pacific 
Railroad  fo/any  purpose  other  than  this 
RNA.  As  with  any  bridge  owner.  Union 
Pacific  Railroad  retains  the  right  to 
name  the  bmdge.  Our  name  reference  is 
only  intended  for  this  proposed 
regulation  to  update  the  wording  to 
include  the  most  accepted  and 
understoodjname  for  waterway  users 
and  bridge  fenders. 

Procedures  for  down-bound  vessels 
commencing  their  transit  from  moorings 
at  terminals  between  the  Benicia- 
Martinez  R<  ilroad  Drawbridge  and  New 
York  Point  t»r  for  vessels  anchored 
between  thi  Benicia-Martinez  Railroad 
Drawbridge  and  New  York  Point  are  not 
defined  in  t  le  existing  regulation,  and 
some  marin  jrs  have  expressed 
confusion  r  (garding  the  procedures  to 
be  followed!  by  such  vessels.  This 
change  wilUadd  procedures  for  these 
vessels  and 'formally  adopt  an  ad-hoc 
solution  th^t  has  been  used  since  the 
regulation  \iras  established. 

While  thd  proposed  rule  expands  the 
geographical  boundaries  of  the  RNA,  it 
does  not  expand  the  regulatory  scope  of 
the  rule.  Tmb  original  rule  specified  the 
actions  of  vessels  well  outside  the 
original  boundaries  of  the  printed  RNA 
regulation.  The  new  rule  simply 
expands  the  boundaries  of  the  RNA  to 
coincide  w  th  the  geographic  area 
addressed  I:  y  the  original  regulation.    . 

Pinole  SI  oal  Channel  RNA:  The 
revision  wc  uld  keep  smaller  vessels 
(less  than  1 300  gross  tons)  out  of  the 
Pinole  Shoi  1  Channel  so  that  larger 
vessel  (equi  il  or  greater  than  1600  gross 
tons)  could  transit  the  channel 
unimpeded  There  is  currently  enough 
deep  water  lust  south  of  the  channel  for 
a  vessel  of  1 5  to  19  feet  to  transit  safely 
south  of  tha  chaimel.  However,  vessels 
with  drafts  plose  to  20  feet  prefer 
transiting  is  the  marked  channel  for  an 
enhanced  safety  factor  during  the 
transit.  Thi ;  draft  applies  to  both  tugs 
towing  barj  es  greater  than  1600  GT  and 
piloted  shi  is  over  1600  GT.  VTS  San 
Francisco  1  as  encountered  requests 
from  pilots  aboard  vessels  with  less  than 
20  feet  drai  to  use  the  channel. 
Stakeholde  s  such  as  VTS  San  Francisco 
and  the  Sai  Francisco  Bar  Pilots  agree 
that  vessels  greater  them  1600  gross  tons 
or  with  a  ti  g  with  a  tow  of  1600  gross 
tons  shouh  have  the  option  to  use  the 
Pinole  Shof  1  Channel  RNA  regardless  of 
their  draft.  Other  similar  RNA's  regard 
vessels  groi  s  tonnage  as  a  more  logical 
safety  crite  ion  than  draft. 

Southani  Jton/Richmond  Harbor 
RNA:  Basei  on  the  results  of  a 
Waterways  Analysis  and  Management 
Study  of  th  3  Southampton  Shoal 


Channel,  the  Coast  Guard  relocated 
Southampton  Shoal  Channel  Lighted 
Buoys  1  through  7  to  properly  mark  the 
federally  maintained  waterway.  This 
extended  the  marked  channel  beyond 
the  southern  limits  of  the  RNA.  We 
propose  to  extend  the  RNA  so  that  it 
encompasses  the  federally  maintained 
waterway. 

Oakland  Harbor  RNA:  This  proposed 
rule  would  incorporate  an 
administrative  change  to  revise  the 
boundary  line  of  the  affected  Oakland 
Harbor  RNA  to  coincide  with  the  new 
boundaries  of  Anchorage  8.  While 
Anchorage  8  increased  in  size  by 
approximately  2,300  square  feet  to  the 
northwest,  the  Oakland  Harbor  RNA 
lying  just  north  of  this  anchorage 
decreased  in  size  by  the  same  amount. 
This  proposed  rule  would  correct  the 
mis-printed  coordinates  in  the  ciurent 
RNA  regulation  for  the  northern 
boundary  of  the  Oakland  Harbor  RNA. 
The  corrected  coordinates  will  reflect 
what  NOAA  has  already  charted.  The 
regulations  that  apply  to  Vessels  within 
this  RNA  will  still  remain  the  same. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6  (a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  imder  the  regulatory 
policies  and  procediu^s  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  proposed  rule  changes 
for  the  Benicia-Martinez  Railroad 
Drawbridge  are  primarily  a  naming 
reference  change  and  boimdary 
modifications.  The  proposed  minimum 
visibility  requirements  and  clarification 
of  vessel  procedures  for  vessels 
transiting  the  area  are  intended  to  be 
implemented  in  conjunction  with 
already  accepted  standards  for  vessel 
reporting  as  utilized  by  local  pilot 
associations  and  bridge  operators.  These 
rules  for  visibility  and  reporting  are 
designed  to  have  minimal  regulatory 
impact  on  how  deep  draft  vessels  transit 
the  Benicia-Martinez  Railroad  Bridge 
region  dming  periods  of  reduced 
visibility.  The  proposed  change  to  the 
Pinole  Shoal  Channel  would  keep 
smaller  vessels  out  of  the  Pinole  Shoal 
Channel  but  there  is  currently  enough 
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deep  water  just  south  of  the  channel  for 
vessels  of  15  to  19  feet  draft  to  transit 
safely  south  of  the  channel.  The 
proposed  cheuiges  to  the  Southampton 
Shdal/Richmond  Harbor  and  Oakland 
RNAs  coincide  to  chart  changes  and 
waterway  practices  that  are  ^ready  in 
effect. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  nmnber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  proposed  anchorage 
regulations  are  only  aligning  the  RNAs 
with  already  charted  navigational 
boundaries.  Any  such  small  entities 
such  as  fishing  boats  and  recreational 
boaters  transiting,  anchoring  or  loitering 
in  areas  already  charted  in  die  RNAs  are 
already  required  under  the  COLREGS  to 
avoid  impeding  the  passage  of  large 
ships.  At  all  other  times  when  large 
vessels  are  not  transiting  the  waters 
specified  in  this  proposed  rule  small 
entities  are  authorized  to  use  the 
waterways  in  any  manner  in  accordance 
with  otiier  standing  regulations. 

If  you  think  that  yoiu-  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  these  rules  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
quaUfies  and  how  and  to  what  degree 
these  rules  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the 
rulemakings.  If  this  proposed  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LTJG 
Michael  Boyes,  District  Eleven  Marine 
Safety  Division,  Waterways 
Management  Section,  at  (510)  437-2940. 


Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particiUar,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditures,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meet  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significemt  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 


between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  E£Eects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  OfGce 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
imder  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environment^  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figvue  2-1,  paragraph  (34)(^,  of  the 
Instruction,  horn  further  environmental 
dociunentation  because  we  are  changing 
a  regulated  navigation  area. 

A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES.  Comments  on  this  section 
will  be  considraed  before  we  make  the 
final  decision  on  whether  the  rule 
should  be  categorically  excluded  from    ~ 
further  environmental  review. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  Recordkeeping 
Requirements,  Security  Measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165-nEGULATED  NAVIGATION 
AREAS  AND  UMiTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226. 1231:  46  U.S.C 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  160.5;  Pub.  L.  107- 
295,  116  Stat.  2064;  Department  of  Homeland 
"Security  Delegation  No.  0170.1. 
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2.  Amend  §  165.1181  by  revising 
paragraphs  (c)(l)(ii)(C)(5).  (c)(5). 
(c){6)(ii).  (c)(7).  (e)(l)(ii)(E).  (e)(2)(i)  and 
(ii).  and  (e)(3)  to  read  as  follows: 

§  165.1 181    San  Francisco  Bay  Region, 
California — regulated  navigation  area. 

***** 

(c)*   *  * 
(D*  *  • 

m*  *  * 

(O*  *  * 

(3)  Deep  Water  (two-way)  Traffic 
Lane:  Bounded  by  the  Central  Bay 
precautionary  area  and  the  Golden  Gate 
precautionary  area,  between  the  Deep 
Water  Traffic  Lane  separation  zone  and 
a  line  connecting  the  following 
coordinates,  beginning  at: 
***** 

(5)  Benicia-Martinez  Railroad 
Drawbridge  Regulated  Navigation  Area 
(RNA).  The  following  is  a  regulated 
navigation  area — The  waters  bounded 
by  the  following  longitude  lines: 

(i)  122°13'31''  W  (coinciding  with  the 
charted  location  of  the  Carquinez 
Bridge) 

(ii)  121°53'17''  W  (coinciding  with  the 
charted  location  of  New  York  Point) 

Datum:  NAD  83 

(6)  *  *  * 

(ii)  The  waters  bounded  by  a  line 
connecting  the  following  coordinates, 
■  beginning  at: 

37°54'28''  N,  122°23'36''  W;  thence  to 
37°54'20''  N,  122°23'38''  W;  thence  to 
37°54'23''  N.  122°24'02''  W;  thence  to 
37°54'57''  N.  122°24'51''  W;  thence  to 
37°55'05''  N,  122°25'02''  W;  thence  to 
37''54'57''  N.  122°25'22''  W;  thence  to 
37°53'26''  N,  122°25'03''  W;  thence  to 
37°53'24''  N,  122°25'13''  W;  thence  to 
37°55'30''  N.  122°25'35''  W;  thence  to 
37°55'40'';nI,  122°25'1Q''  W;  thence  to 
37°54'54''  N,  122°24'30''  W;  thence  to 
37°54'30''  N.  122°24'00''  W;  thence 

returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(7)  Oakland  Harbor  RNA.  The 
following  is  a  regulated  navigation 
area — ^The  waters  bounded  by  a  line 
connecting  the  following  coordinates, 
beginning  at: 

37°48'40''  N,  122°19'58''  W;  thence  to 
37°48'50''  N,  122"'20'02''  W;  thence  to 
37°48'29''  N,  122°20'39''  W;  thence  to 
37°48'13''  N,  122<'21'26"  W;  thence  to 
37°48'10''  N,  122°21'39''  W;  thence  to 
37°48'20''  N,  122°22'12''  W;  thence  to 
37°47'36''  N,  122°21'50''  W;  thence  to 
37°47'52''  N.  122°21'40''  W;  thence  to 
37°48'03''  N,  122°21'00''  W;  thence  to 
37°47'48''  N,  122°19'46''  W;  thence  to 
37°47'55''  N.  122°19'43''  W;  thence 

returning  along  the  shoreline  to  the 

point  of  the  beginning. 

Datum:  NAD  83 


(e)* 

(D* 

(ii)* 

(E)so 
the  Centrkl 
Deep  Wafer 
Zone; 


fir 


as  practicable  keep  clear  of 
Bay  Separation  Zone  and  the 
Traffic  Lane  Separation 


(2)* 

(i)A 
or  a  tug 
gross  torn 
RNA. 

(ii)A 
more 
1600  or 
Pinole 
another 
more 
1600  or 
therein  i 
meeting, 
other 

(A) 
cargoes  ( 
subchapt 

(B) 
or 

(C)A 


v«  ssel  less  than  1600  gross  tons 
vrith  a  tow  of  less  than  1600 
is  not  permitted  within  this 


I  gro!  s 


i  gro!  s 


pf)wer-driven  vessel  of  1600  or 

tons  or  a  tug  with  a  tow  of 
more  gross  tons  shall  not  enter 
SI  oal  Channel  RNA  when 
power-driven  vessel  of  1600  or 

tons  or  tug  with  a  tow  of 
lAore  gross  tons  is  navigating 
f  such  entry  would  result  in 
crossing,  or  overtaking  the 
ves  iel.  when  either  vessel  is: 
Car  rying  certain  dangerous 
J  s  denoted  in  §  160.203  of  this 
sr); 
Car  ying  bulk  petroleum  products; 

ti  nk  vessel  in  ballast. 


(3)  Ben  icia-Martinez  Railroad 
Drawbric  ge  Regulated  Navigation  Area 
(RNA): 

(i)  Eastbound  vessels: 

(A)  Th(  master,  pilot,  or  person 
directing  the  movement  of  a  power- 
driven  vc  ssel  of  1600  or  more  gross  tons 
or  a  tug  V  ith  a  tow  of  1600  or  more 
gross  ton  ;  traveling  eastbound  and 
intendinj  to  transit  under  the  lift  span 
(centered  at  coordinates  38°02:18''  N, 
122°07:ir"  W)  of  the  railroad  bridge 
across  Ca-quinez  Strait  at  mile  7.0  shall, 
immediately  after  entering  the  RNA, 
determine  whether  the  visibility  around 
the  lift  sf  an  is  1/2  nautical  mile  or 
greater. 

(B)  If  the  visibility  is  less  than  1/2 
nautical  i  nile,  or  subsequently  becomes 
less  than  1/2  nautical  mile,  the  vessel 
shall  not  transit  under  the  lift  span. 

(ii)  We  itbound  vessels: 

(A)  Thi  f  master,  pilot,  or  person 
directing  the  movement  of  a  power- 
driven  v(  ssel  of  1600  or  more  gross  tons 
or  a  tug  V  rith  a  tow  of  1600  or  more 
gross  ton  s  traveling  westbound  and 
intendin] ;  to  transit  under  the  lift  span 
(centerec  at  coordinates  38°02:18"  N, 
122°07'ir'  W)  of  the  raihoad  bridge 
across  C^quinez  Strait  at  mile  7.0  shall, 
immedialely  after  entering  the  RNA 
determinje  whether  the  visibility  around 
the  lift  span  is  Va  nautical  mile  or 
greater. 

(B)  If  t  le  visibility  is  less  than  V2 
nautical  nile,  the  vessel  shall  not  pass 
beyond  Imgitude  line  121°55'19''  W 


(coinciding  with  the  charted  position  of 
the  westernmost  end  of  Mallard  Island) 
until  the  visibility  improves  to  greater 
than  V2  nautical  mile  around  the  lift 
span. 

(C)  If  after  entering  the  RNA  visibility 
around  the  lift  span  subsequently 
becomes  less  than  V2  nautical  mile,  the 
master,  pilot,  or  person  directing  the 
movement  of  the  vessel  either  shall  not 
transit  under  the  lift  span  or  shall 
request  a  deviation  from  the 
requirements  of  the  RNA  as  prescribed 
in  paragraph  (b)  of  this  section. 

(D)  Vessels  that  are  moored  or 
anchored  within  the  RNA  with  the 
intent  to  transit  under  the  lift  span  shall 
remain  moored  or  anchored  until 
visibility  around  the  lift  span  becomes 
greater  than  V2  nautical  mile. 
***** 

Dated:  August  25,  2003. 
Kevin  J.  Eldridge, 

Rear  Admiral,  Ceast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 
|FR  Doc.  03-23414  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  1  and  2 
RIN  2900-AH98 

Release  of  Information  From 
Department  of  Veterans  Affairs 
Records 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  This  document  withdraws  a 
Department  of  Veterans  Affairs  (VA) 
proposed  rule,  published  in  the  Federal 
Register  on  September  10, 1998  (63  FR 
48455).  This  action  is  necessary  to 
further  amend  the  proposed  rule  in  view 
of  recent  changes  in  the  law.  The  VA 
intends  to  rewrite  its  privacy  rules  in 
accordance  with  these  changes  and 
republish  a  proposed  rule  for  notice  and 
conunent. 

DATES:  This  proposed  rule  is  withdrawn 
on  September  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorrie  Johnson,  Deputy  Assistant 
General  Counsel  (024 A),  Office  of 
General  Counsel,  Department  of  j 

Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
number  (202)  273-6358.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  In  a 
proposed  rule  published  in  the  Federal 
Re^er  on  September  10. 1998  (63  FR 
48455).  the  Department  of  Veterans 
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Afbirs  (VA)  proposed  to  amend  its 
regulations  governing  the 
confidentiahty  and  release  of  VA 
records  subject  to  the  Privacy  Act,  5 
U.S.C.  552a,  the  Freedom  of  Information 
Act  (FOIA)  (including  the  Electronic 
Freedom  of  hifonnation  Act 
Amendments  of  1996,  Pub.  L.  104-231), 
5  U.S.C.  552,  and  the  veterans'  records 
confidentiality  statute  (section  5701),  38 
U.S.C.  5701. 

Recent  changes  in  the  law  necessitate 
further  revision  of  those  regulations,  hi 
1996,  section  264(c)(1)  of  the  Health 
Insurance  PortabiUty  and 
Accountability  Act  (HIPAA)  tasked  the 
Department  of  Health  and  Himian 
Services  (HHS)  with  promulgating 
standards  to  protect  the  privacy  of 
individually  identifiable  health 
information  as  defined  in  42  U.S.C. 
1320d(6).  Pub.  L.  104-191,  Title  H, 
Subtitle  F  (sections  261-64)  (1996).  HHS 
promulgated  the  standards,  with 
subsequent  amendments,  in  regulations 
located  at  45  CFR  parts  160  and  164, 
commonly  referred  to  as  the  Privacy 
Rule.  65  FR  82462-82829  (2000),  as 
amended  by  67  FR  533182-273  (2002). 
The  HIPAA  Privacy  Rule  prescribes  how 
covered  entities  may  use  and  disclose 
certain  individually  identifiable  health 
information.  The  Veterans  Health 
Administration  is  a  covered  entity 
subject  to  the  Privacy  Rule. 

Accordingly,  VA  should  amend  its 
records  confidentiality  and  release 
regulations  to  be  consistent  with  the 
HEPAA  Privacy  Rule.  Thus,  VA  is 
withdrawing  the  proposed  regulations  at 
this  time.  When  the  regulations  have 
been  rewritten  to  be  consistent  with  the 
HIPAA  Privacy  Rule,  VA  will  republish 
them  for  notice  and  comment. 

Approved:  June  25,  2003. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  03-23626  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  8320-01-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[NM-43-1-7600b;  FRL-7556-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico; 
Redesignation  of  Grant  County  to 
Attainment  for  Sulfur  Dioxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  action 
on  a  request  to  redesignate  Graat 
Coimty,  New  Mexico  from 
nonattainment  area  to  attainment  for  the 
sulfur  dioxide  (SO2)  National  Ambient 
Air  Quality  Standards  (NAAQS).  hi 
conjunction  with  this  action,-  EPA  is 
also  proposing  to  approve  the 
maintenance  plan,  and  its  associated 
contingency  measures  plan  for  the  Grant 
Covmty  nonattainment  area,  which  were 
submitted  to  ensure  that  the  attainment 
of  SO2  NAAQS  will  continue  to  be 
maintained.  The  redesignation  request 
and  maintenance  and  contingency 
measiu^s  plans  were  submitted  as  a 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  by  the  New 
Mexico  Environment  Department 
(NMED)  on  February  21,  2003.  We  are 
proposing  to  approve  these  revisions  in 
accordance  with  the  requirements  of  the 
Federal  Clean  Air  Act. 
DATES:  Written  conunents  must  be 
received  by  October  20,  2003. 
ADDRESSES:  Written  comments  suould 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L).  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

New  Mexico  Environment  Depart,  Air 
Quality  Bureau,  2044  Galisteo  Street, 
Santa  Fe,  New  Mexico  87505. 


FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Paige,  Air  State  and  Tribal 
Operations  Section  (6PD-S),  EPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-6521,  paige.canie@epa.gov,  or  Alan 
Shar  shar.alan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
"Rules^d  Regulations"  section  of  this 
FedenlRegister,  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comment.  The  EPA  has  explained  its 
reasons  for  this  approval  in  the 
preamble  to  the  direct  final  rule.  If  EPA 
receives  no  relevant  adverse  comments, 
the  EPA  will  not  take  further  action  on 
this  proposed  rule.  If  EPA  receives 
relevant  adverse  comment,  EPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  The  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  Electronic  comments 
should  be  sent  either  to 
Diggs.Thomas@epa.gov  or  to  http:// 
www.regulations.gov,  which  is  an        , 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  our  direct  final 
rulemaking  document  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register.  Ova:  Technical 
Support  Document  for  this  rule  revision 
contains  more  information  about  this 
action. 

This  document  concerns  Attainment, 
Environmental  protection, 
Intergovernmental  relations, 
Redesignation,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides.  For  further  information,  please 
see  the  information  provided  in  the 
direct  final  action  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  2,  2003. 
Lawrence  Starfield, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  03-23748  Filed  9-17-03;  9:45  am) 
BILLING  COOE  6S60-50-(> 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and  inve^iitions, 
committee  meetings,  agency  decisions  arid 
rulir>gs,  delegations  of  authority,  filing  pf 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Gray  Mountain  Coal  Lease  Proposal 

AGENOES:  Forest  Service,  USDA; 
Cooperating  Agencies:  Bureau  of  Land 
Management,  (BLM)  and  the  Office  of 
Surface  Mining,  (OSM). 
ACTION:  Revised  notice  of  intent  for  coal 
leasing  beneath  the  Daniel  Boone 
National  Forest  in  Leslie  County, 
Kentucky. 

SUMNIARY:  The  U.S.  Forest  Service 
(USPS)  is  preparing  a  Land  Use 
Analysis/Environmental  Impact 
Statement  (LUA/EIS)  to  analyze  the 
environmental  impacts  of  leasing  three 
federal  coal  reserve  tracts.  The  three 
tracts  total  1,210.44  acres  and  underlie 
lands  administered  by  the  Redbird 
Ranger  District  of  the  Daniel  Boone 
National  Forest.  The  tracts  are  adjacent 
to  an  existing  underground  coal  mine  on 
private  lands. 

The  name  of  the  project  has  been 
modified  since  the  previous  Notice  of 
Intent  was  published.  The  Notice  of 
Intent  (NOI)  that  was  published  in  the 
Federal  Register  on  February  13,  2003: 
(pgs.  7338-7340)  had  the  project  named 
as  the  "Beech  Fork  Coal  Lease 
Proposal."  It  has  been  revised  to  the 
Gray  Moimtain  Coal  Lease  Proposal. 

The  second  revision  pertains  to  the 
type  of  dociunentation  that  was  to  be 
prepared  for  the  project.  The  previous 
NOI  stated  that  a  project  specific  Land 
and  Resource  Management  Plan 
amendment  was  to  be  done  in 
conjunction  with  the  EIS.  The  proposal 
will  be  analyzed  by  a  LUA/EIS.  A  LUA 
is  provided  to  address  coal  lease 
applications  by  43  CFR  3420.1-4. 

The  previous  NOI  also  states  that  the 
EIS  will  address  the  Unsuitability 
Criteria  listed  in  (43  CFR  3461).  The 
criteria  will  not  be  assessed  on  these 
properties  based  upon  the  decision  of 
June  3,  2003,  Citizens  Coal  Council,  et 


al.,  V.  Sect  Hary  of  Interior,  and  the 
National  N  ining  Association,  which 
deals  with  the  definition  of  "svirface 
coal  minin  i  operations."  The  decision 
of  the  Cou  t  was  that  subsidence  is  not 
included  i:  i  "surface  coal  mining 
operations  '  as  defined  by  the  Surface 
Mining  Co  itrol  and  Reclamation  Act. 


Therefore 
not  be  app 


the  Unsuitability  Criteria  will 
ied  in  this  LUA/EIS  based  on 
the  require  ments  of  the  Underground 
Mining  Ex  jmption  found  at  43  CFR 
3461.1. 

Lastly,  t|ie  previous  NOI  had  some 
dates  set  bV  when  we  anticipated  the 
draft  and  tpe  final  EIS  to  be  completed. 
The  dates  is  to  when  the  draft  and  final 
EIS  is  completed  will  be  announced  in 
the  Federal  Register  by  separate  notice. 
Authoril^:  The  Mineral  Leasing  Act  of 
1920  (MLA)  authorizes  the  leasing  of 
federal  coal  in  tracts  that  permit  the 
mining  of ;  ill  economically  extractable 
coal.  The  1  iineral  Leasing  Act  for 
Acquired  1  ,ands  of  1947  extended 
provisions  of  the  Mineral  Leasing  Act  of 
1920  to  ao  juired  National  Forest  System 
lands  and  required  the  consent  of  the 
Secretary  ( if  Agriculture  prior  to  leasing. 
The  Feder  il  Coal  Leasing  Amendments 
Act  (FCLA  A)  provides  specific 
provisions  for  land  use  plans  relating  to 
coal.  The  1  )aniel  Boone  National  Forest 
Land  Resa  urce  Management  Plan 
provides  o  verall  guidance  for  land 
manageme  nt  activities,  including 
extraction  of  mineral  resources.  The 
Forest  Plaj  i  provides  for  the 
consideral  ion  of  lease  proposals  in  the 
project  are  a  and  directs  that  special 
stipulatioi  is  be  used  to  protect  surface 
resources. 

Since  th  e  passage  of  the  FCLAA,  the 
federal  go'  'emment  has  had  the 
authority  o  lease  minerals  on  federal 
lands.  The  act  requires  that  the  lands  be 
included  in  a  comprehensive  land  use 
plan,  and  the  lease  be  compatible  with 
the  plan  and  meet  the  requirements  of 
the  National  Environmental  Policy  Act 
of  1969  (JstEPA). 

Executive  Order  13212,  May  18,  2001 
to  improve  the  internal 
nt  of  the  federal  goverrunent 
with  processing  energy- 
related  projects  in  a  timely  manner  to 
aid  the  flciw  of  domestic  mineral 
production.  The  Forest  Plan,  as  noted 
previously,  identifies  standards  and 
guidelinei,  some  of  which  are 
applicable  to  mineral  activities.  The 
Daniel  Bo  jne  National  Forest  is 


is  intende 
manager 
in  dealin£ 


presently  preparing  a  revision  to  the 
Forest  Plan  that  will  be  accompanied  by 
its  own  EIS.  However,  42  United  States 
Code  (U.S.C.)  section  885  does  not 
permit  the  Secretary  of  Agriculture  to 
delay  processing  of  lease  applications 
pending  the  completion  of  the  revised 
Forest  Plan.  The  current  Forest  Plan 
guides  management  of  this  national 
forest  luitil  the  revised  plan  is 
completed  and  the  administrative 
appeal  process  has  ended.  The  Forest 
Service  is  publishing  this  Notice  Of 
Intent  pursuant  to  the  Council  on 
Environmental  Quality  implementing 
regulations  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1501.7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Corey  Miller  is  the  Interdisciplinary 
Team  Leader  for  this  proposed  action. 
He  can  be  reached  by  U.S.  mail  at  the 
Daniel  Boone  National  Forest,  1700 
Bypass  Road,  Winchester,  KY  40391;  by 
phone  at  (859)  745-3149;  or  by  e-mail 
at  cmiller09@fs.fed.us. 

Lead  and  Cooperating  Agencies:  The 
U.S.  Department  of  the  Agriculture 
Forest  Service,  Daniel  Boone  National 
Forest  is  the  lead  agency.  There  will  be 
two  cooperating  agencies  associated 
with  this  project — U.S.  Department  of 
Interior  (USDI)  Bureau  of  Land 
Management  (BLM),  Jackson  Field 
Office,  Jackson,  MS  and  the  USDI  Office 
of  Surface  Mining  (OSM),  Lexington, 
KY. 

Responsible  Officials:  The  Forest 
Supervisor  is  the  responsible  official 
from  the  Forest  Service  for  this  project. 
The  Field  Manager — Jackson  Field 
Office  is  the  responsible  official  from 
the  BLM  for  this  project.  The  Field 
Office  Director — Lexington,  Kentucky  is 
the  responsible  OSM  official  for  this 
project. 

Decision  to  be  Made:  The  responsible 
official  for  the  Daniel  Boone  National 
Forest  will  determine  if  the  leasing  of 
federal  coal  tracts  underlying  these 
National  Forest  System  lands  will  occur 
after  the  EIS  is  prepared  and  what 
stipulations  should  be  applied  if  a  lease 
or  leases  are  issued. 

The  Bureau  of  Land  Management  has 
been  the  responsibility  to  address  coal 
lease  applications  (coal  lease  sales)  on 
federal  mineral  reserves.  In  consultation 
with  the  USFS,  the  responsible  official 
for  the  BLM  will  decide  whether  or  not 
to  offer  the  tracts  for  competitive 
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leasing,  and  under  what  terms, 
conditions,  and  stipulations. 

If  leased,  the  Office  of  Surface  Mining 
will  be  responsible  for  providing 
recommendations  to  the  Secretary  of  the 
Interior  regarding  approval,  disapproval, 
or  conditional  approval  of  the  mine 
plan,  with  input  from  the  BLM. 

The  Office  of  Surface  Mining,  with 
input  from  the  U.S.  Forest  Service,  will 
also  be  responsible  for  providing 
recommendations  to  the  Secretary  of  the 
Interior  concerning  the  issuance  of 
findings  as  to  whether  or  not  the 
proposed  mining  areas  contain 
significant  recreational,  timber, 
economic  or  other  values  that  may  be 
incompatible  with  the  proposed  mining 
activities. 

Purpose  and  Need  for  the  Proposal 

The  purpose  and  need  for  the  LUA/ 
EIS  is  to  determine  if  Federal  coal  will 
be  leased  in  response  to  the  leasee 
application  submitted  for  this  federal 
coal.  Private  coal  leases,  permitted  by 
the  state,  surround  the  proposed  federal 
coal  lease  tracts.  The  leasing  of  this  coal 
would  allow  for  the  development  of  the 
private  and  federal  coal  resources  in  an 
economic  and  efficient  manner  and 
would  maximize  the  recovery  of  the  • 
coal. 

Scoping  Process:  Scoping  is  the 
process  used  to  determine  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  this  project.  Public  involvement  is  an 
integral  component  of  scoping.  The 
public  has  been  contacted  in  several 
different  ways,  provided  information 
about  this  project,  and  given  an 
opportunity  to  provide  input. 
Information  has  been  sent  to  a  mailing 
list  of  individuals,  groups,  and  agencies 
that  are  known  to  have  an  interest  in 
this  project  or  have  previously 
expressed  an  interest  in  projects  of  this 
nature  or  general  activities  in  the  project 
area. 

In  addition  to  the  publication  of  this 
Notice  of  Intent,  legal  notices  have  been 
published  in  the  Lexington  (KY)  Herald- 
Leader  and  the  Manchester  (KY)  Times. 

A  Public  scoping  open  house  meeting 
was  held  at  the  Leslie  Coimty  Extension 
Office  at  22045  Main  Street  in  Hyden, 
KY  on  February  24,  2003  from  6  p.m.  to 
9  p.m. 

Additioiial  hearings  pursuant  to  Title 
43  Code  of  Federal  Regulations  (CFR) 
Section  1610.2  and  43  CFR  3425.4,  will 
be  announced  through  the  Federal 
Register,  local  news  media  and  Web 
sites  at  least  15  days  prior  to  the  event. 

Preliminary  Issues:  Preliminary  issues 
of  concern  include  subsidence,  and 
changes  in  the  local  hydrologic  regime 
and  water  quality.  The  potential  for 


surface  and  ground  water  resource 
impacts  will  be  studied  in  the  EIS. 

Preliminary  Alternatives:  The 
Proposed  Action  is  to  lease  the  Federal 
tracts  for  development  and  mining.  The 
No  Action  Alternative  is  to  not  lease  the 
Federal  tracts. 

Permits  or  Licenses  Required:  Should 
a  Federal  coal  lease  be  issued,  a  permit 
is  required  from  the  State  Department 
Of  Surface  Mining  Reclamation  and 
Enforcement  prior  to  any  development 
of  the  coal  resources. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Firstly, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519.  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage, 
but  are  not  raised  until  after  completion 
of  the  final  EIS,  may  be  waived  or 
dismissed  by  the  courts  (City  ofAngoon 
V.  Hodel.  803  F.2d  1016, 1022  {9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1^8  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  project  participate  by 
the  close  of  the  comment  period,  for  the 
draft  EIS  so  that  substantive  comments 
are  made  available  to  the  Forest  Service 
at  a  time  when  the  comments  can  be 
meaningfully  considered  and  responded 
to  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  draft 
EIS.  Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  draft 
EIS.  Reviewers  may  wish  to  refer  to  the 


Coimcil  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  FEIS. 
The  FEIS  is  scheduled  to  be  completed 
in  November  2003.  The  responsible 
official  will  consider  the  comments, 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies  in 
making  a  decision  regarding  this 
proposed  action. 

Tne  responsible  official  will 
document  the  decision  and  reasons  for 
the  decision  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
in  accordance  with  36  CFR  Part  215! 

Benjamin  T.  Worthington, 

Forest  Supervisor,  Daniel  Boone  National 
Forest. 

[FR  Doc.  03-23815  Filed  9-17-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Land  and  Resource 
Management  Plans  for  the  Huron- 
Manistee  National  Forests  (Alcona, 
Crawford,  Iosco,  Lake,  Manistee, 
Mason,  Mecosta,  Montcalm, 
Muskegon,  Newaygo,  Oceana, 
Ogemaw,  Oscoda  and  Wexford 
Counties,  MO;  the  Hiawatha  National 
Foeest  (Alger,  Cheboygan,  Chippewa, 
Delta,  Luce,  Mackinac,  Marquette  and 
Schoolcraft  Counties,  Ml);  and  the 
Ottawa  National  Forest  (Baraga, 
Gogebic,  Houghton,  Iron,  Marquette 
and  Ontonagon  Counties,  Ml) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  to  prepare 
Environmental  Impact  Statements. 

summary:  The  USDA  Forest  Service 
intends  to  prepare  three  separate  and 
individual  Environmental  Impact 
Statement  (EIS)  documents  for  revising 
the  Huron-Manistee,  Hiawatha  and 
Ottawa  National  Forest  Land  and 
Resource  Management  Plans  (Forest 
Plan)  pursuant  to  16  U.S.C.  1604(f)  (5) 
and  USDA  Forest  Service  National 
Forest  System  Land  and  Resource 
Management  Planning  regulations.  The 
National  Forests  in  Michigan  are 
concurrently  starting  the  revision 
process  for  each  of  the  three  National 
Forests.  The  Revised  Forest  Plans  for' 
each  Forest  will  supersede  the  existing 
Forest  Plans,  which  were  approved  in 
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the  inid-1980's,  and  any  amendments 
associated  with  those  individual  Forest 
Plans.  This  Notice  describes  the  focus 
areas  of  change,  the  estimated  dates  for 
filing  the  EIS,  the  infonnation 
concerning  public  participation,  the 
names  and  addresses  of  the  responsible 
agency  official  and  the  individual  who 
can  provide  additional  infonnation  for 
each  of  the  three  National  Forests  in 
>  Michigan.  In  an  effort  to  create 
efficiencies  in  the  process,  the  Michigan 
National  Forests  are  identifying  areas  of 
Plan  Revision  where  resources, 
information  needs,  data  assessments 
and  public  involvement  can  be 
cooperatively  accomplished  by  all  three 
Forests. 

DATES:  Your  comments  are  needed  on 
this  Notice  of  Intent  (NOI)  in  writing  on 
or  before  November  17,  2003.  The  Draft 
EIS  documents  should  be  available  for 
public  review  by  March  2005.  The  Final 
EIS  and  Revised  Forest  Plans  should  be 
completed  by  March  2006.  Comments 
should  be  addressed  to  the  appropriate 
National  Forest  as  shown  below. 

ADDRESSES:  Send  written  comments  to: 
Huron-Manistee  Nat'l  Forests 
NOI-FP  Revision,  Huron-Manistee  ' 
Nafl  Forest,  1755  S.  Mitchell  St., 
Cadillac,  MI  49601 
Hiawatha  Nat'l  Forest 
NOI-FP  Revision,  Hiawatha  Nat'l 
Forest,  2727  No.  Lincoln  Rd., 
Escanaba,  MI  49829 
Ottawa  Nat'l  Forest 
NOI-FP  Revision,  Ottawa  Nat'l  Forest, 
E6248  U.S.  Hwy.  2,  honwood,  MI 
49938. 
Or  direct  electronic  mail  to  (type: 
NOI-FP  Revision  in  the  subject  line): 
Huron-Manistee  Nat'l  Forest: 

r9_huronmanisiee_revision@fs.fed.us. 
Hiawatha  Nat'l  Forest: 

r9_hiawatha_revision@fs.fed.  us. 
Ottawa  Nat'l  Forest: 
r9_ottawa_revision@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hiu'on-ManisteS  Nat'l  Forests 
Forest  Planner,  231-775-5023,  Fax:    . 
231-775-5551,  TTY:  231-775- 
3183,  www.fs.fed.us/r9/hinnf 
Hiawatha  Nat'l  Forest 
Forest  Planner,  906-786-4062,  Fax: 
906-789-3311,  TTY:  906-789- 
3337,  www.fs.fed.us/r9/hiawatha 
Ottawa  Nat'l  Forest 
J'orest  Planner,  906-932-1330,  Fax: 
906-932-0122,  TTY:  906-932- 
0301,  www.fs.fed.us/r9/ottawa 
Responsible  Official:  Randy  Moore, 
Regional  Forester,  Eastern  Region,  626 
East  Wisconsin  Ave.,  Milwauikee, 
Wisconsin  53202. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Forester  for  the  Eastern  Region 


gives  noti(  ;e  of  the  Agency's  intent  to 
prepare  tb  ree  separate  EIS  documents  to 
revise  the fluron-Manistee,  Hiawatha 
and  Otta\^  National  Forest  Plans.  The 
Regional  Forester  approved  the  original 
National  Forest  Plans  in  the  mid-1980's. 
These  plaAs  guide  the  overall 
management  of  the  Michigan  National 
Forests.  Tne  six  primary  decisions  in 
the  ForestjPlan  are: 

1.  Fores|-wide  multiple-use  goals  and 
objectives! 

2.  Foresl-wide  management 
requirements, 

3.  Management  area  direction, 

4.  Landrsuited  and  not  suited  for 
resource  use  and  production  (timber 
management  etc.], 

5.  Moni  oring  and  evaluation 
requirements, 

6.  Recoi  amendations  to  Congress 
(such  as  M  ildemess),  if  any. 

By  the  r  jquirements  of  die  National 
Forest  Ma  lagement  Act,  National 
Forests  mi  ist  revise  the  Forest  Plan 
every  10-5  years  (U.S.C.  1604(fl(5)).  At 
this  time,  Jiere  are  three  reasons  to 
revise  the  current  Forest  Plans:  (1)  The 
National  I  orest  Management  Act  of 
1976  requ  res  that  such  plans  be  revised 
every  10-  5  years;  (2)  New  research  and 
informati(  n-is  available  regarding 
management  of  forestlands;  and  (3) 
agency  gotJs  and  objectives,  along  with 
other  natii  )nal  guidance  for  strategic 
plans  and  programs,  have  changed.  The 
agency  Gc  vemment  Performance  and 
Results  A(  :t  Strategic  Plan  (2000) 
provides  j  uidance  to  forest  planning. 

Propose  d  Actions  for  Revising  the 
Forest  Pla  ns:  Across  the  state  of 
Michigan,  people  value  the 
opportuni  ties  public  forests  provide  for 
enjoying  recreation,  solitude,  nature 
study,  and  scenic  beauty.  People  also 
expect  im  jortant  products  from 
managed  orests,  such  as  wildlife 
species  ar  d  habitats,  recreation 
opportuni  ties  and  events,  wood 
products,  md  other  forest  products.  The 
Michigan  Slational  Forests  are  integral 
to  the  sen  ;e  of  place  for  communities 
across  the  State,  as  well  as  adjoining- 
states. 

Howevf  r,  each  of  the  three  Michigan 
National  1  'orests  also  serves  local 
communines  with  diverse  needs  and 
unique  expectations.  When  making 
decisions  In  the  revised  plans,  economic 
and  social  impacts  will  be  examined. 
Each  National  Forest  has  proposed  to 
focus  analysis  on  topics  identified  as 
being  moat  critically  in  need  of  change 


for  their  i 


These  wei  e  identified  through  public 
comment,  monitoring  and  evaluating 
implemei  tation  of  the  current  forest 
plan. 


dividual  National  Forest. 


Hiawatha  National  Forest  Revision 
Topics 

1.  Sustainable  Ecosystems,  Conditions 
and  Uses 

The  Hiawatha  National  Forest  has 
diverse  ecosystems  that  provide  habitat 
for  numerous  plants  and  animals,  serve 
as  a  setting  for  recreational  activities, 
and  provide  a  ihix  of  forest  products. 
Since  the  implementation  of  the  Forest 
Plan,  new  information  on  the  ecological 
function  and  capability  of  the  forest 
landscape  has  been  developed.  The 
Hiawatha  has  also  completed  mapping 
of  ecological  units  using  updated 
criteria  and  information^  which  will  be 
used,  along  with  other  resource 
infonnation,  to: 

•  Determine  the  most  effective  mix  of 
tree  species,  their  sizes  and  locations; 

•  Determine  how  the  vegetation 
composition  and  structure  will  provide 
conditions  that  contribute  to  species 
viability,  habitat  for  game  species, 
recreation,  and  forest  products; 

•  Determine  the  best  locations  to 
manage  for  old  growth  characteristics; 

•  Determine  what  lands  are  suitable 
for  timber  harvests. 

The  Hiawatha  National  Forest 
proposes  the  following  revisions  to  the 
Forest  Plan: 

A.  Vegetation  Management:  Some  of 
the  Plan's  vegetation  composition  and 
structure  goals  have  not  been  met.  This 
is  due  to  numerous  factors,  including 
changed  market  demand,  natm-al  events 
(such  as  insect  and  disease  infestations, 
wind  events  and  fire),  and  the  discovery 
of  new  rare  plant  and  animal  species. 
Species  most  affected  were  jack  pine 
and  the  aspen  group.  The  Hiawatha 
proposes  to: 

1 .  Review  and  change,  where 
necessary,  the  vegetation  goals, 
objectives,  standards,  and  guidelines. 

2.  Use  improved  information  about 
the  Forest's  ecosystems  to  better  align 
management  prescriptions  where 
ecosystem  capabilities  favor  their 
applications. 

B.. Threatened,  Endangered,  Proposed, 
Sensitive  and  Management  Indicator 
Species:  The  Hiawatha  has  many 
threatened,  endangered  or  sensitive 
plant  and  animal  species.  These  species 
require  a  diverse  array  of  ecological 
conditions.  Based  on  species  viability 
evaluation  and  review  of  the  current 
Forest  Plan,  the  Hiawatha  proposes  to: 

1.  Revise  desired  future  conditions, 
goals,  objectives  and  standards  and 
guidelines  to  address  rare  species. 

2.  Incorporate  by  reference  designated 
federally  threatened,  endangered  and 
proposed  and  Regional  Forester 
Sensitive  Species. 
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3.  Evaluate  and  change  Management 
Indicator  Species,  as  necessary,  based 
on  monitoring  and  new  information. 

4.  Assess  current  and  projected 
Canada  lynx  habitat  to  detennine  the 
amount  and  distribution  of  suitable 
habitat.  Develop  standards  and 
guidelines  that  incorporate  the  Canada 
Lynx  Conservation  Strategy,  when 
appropriate. 

C.  Land  Suitability:  The  Plan  • 
classifies  lands  as  suited  and  unsuited 
for  timber  production.  Because  of 
improved  ecological  classification 
information  there  is  a  need  to  review  the 
Hiawatha's  lands  allocated  as  suited  and 
imsuited  for  timber  production.  The 
Hiawatha  proposes  to  review  and 
change,  as  necessary,  lands  identified  as 
suitable  and  not  suitable  for  timber 
production- incorporating  new 
information  on  ecosystems 
sustainability  and  capability. 

D.  Old  Growth:  The  Forest  Plan 
provides  for  a  minimum  of  51,988  acres 
of  lands  classified  as  suitable  for  timber 
production  to  be  designated  as  old 
growth.  This  implies  that  timber  harvest 
could  occur  because  suited  lands  are 
available  to  contribute  the  Forest's 
timber  volume  goals.  The  plan  also 
provides  guidance  on  the  amoimt  and 
species  composition  by  management 
area.  New  ecological  information  and 
monitoring  of  designated  old  growth 
stands  indicates  some  adjustments  to 
the  old  growth  system  are  needed.  The 
Hiawatha  proposes  to: 

1.  Review  the  old  growth  system 
design  focusing  on  ecological  function. 

2.  Designate  core  old  growth  areas 
that  include:  wilderness,  research 
natural  areas,  semi-primitive  non- 
motorized  areas,  and  Grand  Island 
National  Recreation  Area. 

3.  Maintain  current  plan  minimmn  of 
51 ,988  acres  of  designated  old  growth  in 
addition  to  core  areas;  however,  re- 
classify designated  old  growth  stands 
ft-om  suited  to  unsuited  for  timber 
production. 

4.  Develop  forest-wide  desired  future 
conditions,  goals,  objectives,  and 
standards  and  guidelines  for  old  growth. 

E.  Management  Areas:  The  Hiawatha 
has  26  different  management  areas.  Each 
area  has  a  desired  condition, 
prescriptions  and  standards  and 
guidelines.  The  Hiawatha  has  mapped 
its  ecological  land  types  (ELT]  to  better 
define  the  inherent  ecosystem 
capabilities  that  change  across  the 
forest.  There  is  a  need  to  modify 
management  goals  and  objectives  so  that 
management  is  better  aligned  with  the 
inherent  capability  of  the  land  and  other 
multiple  use  objectives.  The  Hiawatha 
proposes  to  review  and  change 
management  areas  to  incorporate 


ecological  land  types,  new  information 
on  ecosystems,  sustainability  and 
capability  concepts  and  other  pertinent 
resource  information. 

F.  Research  Natural  Areas:  Research 
Natural  Areas  are  examples  of  important 
forest,  shrubland,  grassland,  alpine, 
aquatic  and  geologic  types  that  have 
special  or  unique  characteristics  to 
complete  the  national  network  of 
research  natiu-al  areas  (RNAs).  The 
Hiawatha  has  3  designated  and  18 
candidate  RNAs.  The  Hiawatha 
proposes  to  review  the  existing 
candidate  RNAs  using  new  ecological 
information  (ecological  land-type 
mapping). 

G.  Timber  Output:  The  Hiawatha's 
projected  timber  harvest  may  change  in 
response  to  changes  to  land  suitability, 
management  prescriptions,  and 
vegetation  goals.  Any  changes  to  lands 
identified  as  suited  for  timber 
production,  as  well  as  vegetation 
objectives,  may  have  an  affect  on  timber 
volume.  The  Hiawatha  proposes  to 
adjust,  as  necessary,  the  Plan's  timber 
projections  based  on  changes  to  land 
suitabiUty,  vegetation  goals  and 
management  areas. 

2.  Watershed  Health 

Approximately  46  percent  of  the 
Hiawatha  National  Forest  is  designated 
as  wetlands.  It  includes  nearly  1,850 
miles  of  streams  and  28,700  acres  of 
lakes  and  ponds.  Based  on  new 
ecological  information,  monitoring,  and 
review  of  existing  Plan  direction,  tiie 
following  areas  need  to  be  updated: 

A.  Watershed,  Riparian  and  Aquatic 
Habitat:  The  Hiawatha  proposes  to: 

1.  Develop  a  desired  future  condition, 
goals,  objectives,  standards  and 
guidelines  for  watershed,  riparian  and 
aquatic  resources. 

2.  Incorporate  by  reference,  the  State 
of  Michigan  Water  Quality  Management 
Practices  on  Forest  Land  (BMPs). 

3.  Establish  watershed,  riparian  and 
aquatic  monitoring  protocol  and 
standards. 

B.  Soils:  The  Hiawatha  proposes  to: 

1 .  Develop  a  desired  future  condition, 
goals,  objectives,  standards  and 
guidelines  to  insure  that  soil 
productivity  and  function  is  maintained 
in  conjunction  with  new  ecological 
information. 

2.  Incorporate  by  reference  regional 
soil  standards. 

3.  Recreation 

A.  Access:  Recreation  use  and 
demands  for  access  have  changed  since 
the  Forest  Plan  was  developed.  Conflicts 
between  motorized  and  non-motorized 
recreation  users  have  increased  and 
demands  for  access  to  inland  lakes  and 


the  Great  Lakes  continue  to  rise.  The 
Hiawatha  National  Forest  proposes  to 
develop  forest-wide  and/or  update 
management  area  desired  condition 
statements,  goals,  objectives,  standards 
and  guidelines  for  recreation  access.  It 
will  include  direction  for: 

1.  Motorized  and  non-motorized 
access  that  provides  opportvmities  for 
future  loop  and  connected  trails. 

2.  Forest- wide  direction  for  OHY  (off 
highway  vehicles)  use. 

3.  The  quantity  and  development 
level  for  inland  lakes  and  Great  Lakes 
boat  accesses. 

4.  Providing  access  to  both  motorized 
and  non-motorized  recreation  settings 
on  inland  lakes. 

B.  Recreation  Opportunity  Spectrum. 
Forest  plan  Amendment  5  (which 
resolved  the  appeal(s)  of  the  Forest  Plan 
in  1986),  allocated  the  areas  of  Delia's 
Run,  Boot  Lake  and  Buck  Bay  Creek  to 
a  "semi-primitive  non-motorized 
(SPNM)  recreation  opportunity 
spectrum  (ROS).  Prior  to  the 
amendment,  these  areas  were  allocated 
to  a  "roaded  natural"  ROS.  These  areas 
do  not  meet  the  desired  futm-e  condition 
for  management  for  the  SPNM 
recreation  setting  because  there  is  a 
historic  pattern  and  significant 
motorized  use  throughout  these  areas 
and  the  quality  of  the  setting  is  not 
beneficial  to  SPNM  recreation.  The 
Hiawatha  proposes  to  change  the  ROS 
classification  for  these  areas  itom  semi- 
primitive  non-motorized  to  semi- 
primitive  motorized. 

4.  Wilderness  and  Wild  and  Scenic 
Rivers 

A.  Wilderness  Areas:  The  Hiawatha 
National  Forest  has  six  wilderness  areas 
(Rock  River  Canyon,  Big  Island  Lake, 
Mackinac,  Round  Island,  Delirium,  and 
Horseshoe  Bay)  and  two  RARE  II 
(Roadless  Area  Review  and  Evaluation) 
Areas  (Government  Island  and  Fibre). 
The  Forest  conducted  an  initial  roadless 
inventory  and  found  no  areas  except 
Fibre  that  qualified  as  roadless.  Based 
on  oiu  initial  inventory  and  assessment^ 
only  Fibre  will  be  further  evaluated  for 
wilderness  study. 

B.  Wild  and  Scenic  Rivers:  The  Forest 
Plan  identified  the  Indian,  Carp, 
Whitefish,  Sturgeon,  and  East  Branch 
Tahquamenon  Rivers  as  "study  rivers" 
for  evaluation  of  their  potential  for 
possible  inclusion  in  the  National  Wild 
and  Scenic  Rivers  System  (WSR).  They 
were  allocated  to  Management  Area  8.4, 
with  management  direction  that  would 
not  diminish  their  river  values  or  fi«e- 
flowing  condition.  As  a  result  of  the 
Michigan  Scenic  Rivers  Act  of  1991, 
these  rivers  were  designated  as  Federal 
Wild  and  Scenic  Rivers.  Those  segments 
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with  primarily  National  Forest 
ownership  were  designated  as  wild  and 
scenic  rivers,  while  those  segments  with 
primarily  private  ownership  were 
designated  as  study  rivers.  The 
Hiawatha  completed  resource 
assessments  for  all  hve  rivers  and 
amended  the  plan  with  comprehensive 
management  plans  for  the  Indian  and 
Carp  Rivers. 

The  Hiawatha  proposes  to: 

1.  Incorporate  specific  river 
management  plans  and  establish  final 
corridor  boimdaries  for  the  designated 
sections  of  the  East  Branch 
Tahquamenon,  Sturgeon  and  Whitefish 
Rivers. 

2.  Incorporate  new  information  and 
update  management  direction  for 
National  Forest  lands  within  the  study 
river  segments. 

Your  Comments  are  Important  to  Us: 
Your  comments  about  the  Hiawatha 
National  Forest's  proposed  actions  for 
revising  the  Forest  Plan  are  important. 
It  would  be  most  helpful  if  you  clearly 
indicated  that  you  are  referencing  the 
Hiawatha  National  Forest's  proposed 
changes  and  specific  it^ms/areas  where 
you  are  in  agreement  with  the  proposal 
or  wish  to  express  a  concern  or 
alternative  approach.  Your  rationale  for 
agreeing  or  providing  different 
viewpoints  will  assist  the  Forest  in 
understanding  your  position, 
developing  alternatives,  and/or  . 
addressing  your  concern. 

The  document  titled  "Need  for 
Change,  Description  of  Proposal  for 
Revising  the  Forest  Plan  of  the  Hiawatha 
National  Forest"  provides  additional 
details  on  the  revision  topics  and  is 
available  upon  request.  You  are 
encouraged  to  review  this  additional 
document  before  commenting  on  the 
Notice  of  Intent.  You  may  request  this 
additional  information  by  calling  the 
niunber  listed  above,  by  writing  or  e- 
mailing  to  the  addresses  listed  in  this 
notice,  or  by  accessing  the  Forest's  Web 
page. 

See  the  schedule  of  public  meetings 
that  appears  in  the  section  "Inviting 
Public  Participation". 

Huron-Manistee  National  Forests 
Revision  Topics 

The  Huron-Manistee  National  Forests 
have  completed  the  Forest  Plan 
Revision  "Need  for  Change,  Description 
of  Proposal  for  Revising  the  Forest  Plan 
of  the  Huron-Manistee  National 
Forests."  The  following  summarizes  the 
proposed  changes  to  the  Forest  Plan  that 
are  necessary  to  bring  the  1986  Forest 
Plan  as  amended  up-to-date. 


1 .  Sustainii  g  Ecosystems,  Conditions 
and  Uses     | 

A.  hfanagement  Areas:  The  Hiu-on- 
Manistee  National  Forest's  management 
areas  are  based  on  ecological  and  social 
economic  cf)nsiderations.  Each 
managemedt  area  has  unique  desired 
conditions,  goals  and  objectives.  There 
is  a  need  to  change  management  areas, 
desired  conditions,  goals  and  objectives 
because  the  re  is  new  ecological  and 
social  infon  aation  and  conditions.  The 
Huron-Man  stee  National  Forests 
propose  to: 

1.  Increas  s  ruffed  grouse  emphasis 
areas  by  1,430  acres;  Rural  areas  by 
74,300  acre:  i;  Semiprimitive  Areas  by 
10,500  acre;;  and  candidate  Research 
Natural  Are  as  by  9,600  acres;  and 
decrease  the  sandy  hills  and  plains 
management  area  by  59,700  acres  and 
deer  and  wildlife  emphasis,  areas  by 
20,800  acre$. 

2.  Establish  desired  conditions,  goals, 
and  objectii  es  for  the  aquatics  and 
riparian,  un  desirable  invasive  species, 
fire  and  haa  ardous  fuel  management, 
and  oil  andjgas  resources. 

3.  Updatd  the  desired  conditions, 
goals  and  o  >jectives  for  vegetation, 
wildlife,  fis  i,  rare  plants,  soils,  and 
semiprimiti  ve  recreation  areas. 

B.  Wildlij  3  and  Rare  Plants:  The 
Huron-Man  stee  National  Forests  have 
many  threa  ened,  endangered  or 
sensitive  pi  mt  and  animal  species. 
These  speci  es  require  an  array  of 
ecological  c  onditions.  Other  wildlife 
changes  are  proposed  because  areas  are 
better  suite(  I  for  specific  wildlife 
species,  semiprimitive  recreation 
opportuniti  3s,  or  candidate  research 
natural  area  s.  Based  on  species  viability 
evaluation  ( ind  review  of  the  current 


Forest  Plan 


the  Huron-Manistee 


National  Fo  rests  propose  to: 

1 .  Managf  the  Regional  Forester 
Sensitive  Species  according  to  the 
Eastern  Regon  Regional  Forester's 
ecies  Framework, 
and  maintain  large-scale 
grassland,  prairie, 
d  oak-pine  barrens  up  to 
ly  10  percent  of  the  sandy 
ins  land  type  associations 
ely  58,600  acres).  The  size 
may  be  up  to  approximately 


Sensitive  S 

2.  Reston 
openings  f( 
savannah, 
approximai 
hills  and  p 
(approxim 
of  opening: 
500  acres. 

3.  Restoi 
habitat  are; 


Kirtland's  warbler  nesting 
up  to  approximately  550 


acres  in  siz^ 

4.  Protect  resource  values  by 
managing  Ifndforms  such  as  coastal 
plain  marsl^es,  bogs,  swales,  fens,  and 
mesic  prairies  consistent  with  ecological 
processes. 

5.  Improve  habitat  conditions  for 
species  sue  i  as:  American  ginseng. 


northern  goshawk,  red-shouldered 
hawk,  red  headed  woodpecker.  Eastern 
massasauga  rattle'snake,  cerulean 
warbler,  and  common  loon. 

6.  Change  the  Nordhouse  Dunes  North 
Semiprimitive  Area  to  a  grouse 
emphasis  area. 

7.  Increase  the  amount  of  ruffed 
grouse  emphasis  areas  by  approximately 
1,400  acres  and  reduce  the  deer 
emphasis  areas  by  approximately  18,511 
acres  and  wildlife  emphasis  areas  by 
approximately  2,326  acres  in  order  to 
establish  candidate  research  natural 
areas  and  semiprimitive  areas. 

C.  Research  Natural  Areas:  The 
Huron-Manistee  National  Forests 
presently  have  three  research  natural 
areas  and  four  cemdidate  research 
natural  areas.  The  Forests  have 
inventoried  potential  areas  for  candidate 
research  natural  areas  and  propose  to 
add  19  candidate  research  natural  areas 
(approximately  9,600  acres)  to  protect 
unique  or  representative  areas  and 
conduct  research,  observation,  and 
education  programs. 

D.  Management  Indicator  Species  and 
Monitoring:  The  Hiu-on-Manistee 
National  Forests  have  management 
indicator  species  and  conducts 
monitoring  annually.  The  Forests 
annually  prepare  a  monitoring  and 
evaluation  report.  There  is  a  need  to 
identify  management  indicator  species 
to  improve  the  monitoring  and 
evaluation  of  the  effects  of 
implementing  the  Forest  Plan  and  to 
monitor  in  an  efficient  and  effective 
manner.  The  Forests  propose  to 
evaluate,  and  revise  if  needed, 
management  indicator  species  and 
monitoring  requirements  during  the 
preparation  of  the  draft  environmental 
impact  statement  and  Forest  Plan. 

E.  Timber  Managemenf;  The  Huron- 
Manistee  National  Forests  Allowable 
Sale  Quantity  is  82.2  MMBF  per  year; 
Maximum  Long  Term  Sustained  Yield 
Capacity  is  261.0  MMBF  per  year;  and 
little  or  no  timber  volume  was  projected 
from  lands  classified  as  not  suitable  for 
timber  production.  The  lands  suitable 
for  timber  management  have  changed 
due  to  past  decisions  and  proposed 
Forest  Plan  revision  changes.  The 
Forests  are  planning  activities,  such  as 
stewardship  contracts  and  timber  sales, 
to  restore  old  growth,  create  small  and 
large-scale  openings  and  create 
permanent  fuel  breaks  on  lands 
classified  as  not  suitable  for  timber 
production.  The  Forests  propose  to: 

1.  Recalculate  the  maximum  long- 
term  sustained  yield  capacity. 

2.  Add  an  objective/outcome  for 
timber  derived  from  lands  classified  as 
not  suitable  for  timber  production  (non- 
chargeable  to  the  allowable  sale  quantity 
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volume)  up  to  approximately  20  MMBF 
per  year. 

2.  Watershed  Health 

"The  Huron-Manistee  National  Forests 
updated  aquatic  standards  and 
guidelines  in  2003  through  Forest  Plan 
Amendment  number  24.  Based  on  a 
review  of  the  Forest  Plan,  the  Forests 
propose  the  following  changes: 

1.  Incorporate  Aquatic  Ecological 
Classification  and  Inventory  System 
information  into  the  aquatics  desired 
condition. 

2.  Categorize  lakes  in  the  desired 
conditions,  goals  and  objectives  in  terms 
of  baseline  trophic  status  and 
morphological/hydrological  sensitivity 
in  order  to  better  manage  our  lakes. 

3.  Incorporate  by  reference  the  terms 
and  conditions  of  applicable  Federal 
Energy  Regulatory  Commission  license 
orders  as  standards  and  guidelines. 

4.  Update  the  guideline  to  manage 
vegetation  attractive  to  beaver  in 
riparian  areas  to  closer  mimic  natiu'al 
disturbance  regimes. 

3.  Recreation 

A.  Semiprimitive:  The  Forests 
reviewed  existing  and  potential 
semiprimitive  areas  for  suitability  and 
propose  the  following  changes: 

1.  Add  approximately  5,000  acres  of 
semiprimitive  non-motorized  recreation 
areas. 

2.  Add  approximately  5,500  acres  of 
semiprimitive  motorized  areas. 

3.  Change  the  southern  portion  of  the 
Briar  Hills  Semiprimitive  Non- 
motorized  Area  to  a  semiprimitive 
motorized  area. 

B.  Aesthetics:  Visual  quality 

.  objectives  have  been  replaced  by  the 
National  Scenery  Management  System 
which  incorporates  ecological  and 
socio-economic  considerations  in 
scenery  management.  The  Forests 
propose  to  incorporate  the  Scenery 
Management  System  visual  integrity 
and  sensitivity  principles  to  better 
integrate  ecological  and  social 
considerations. 

C.  Access:  The  Huron-Manistee 
National  Forests  have  adequate  Forest 
Plan  direction  for  access  (roads  and 
trails).  The  Forest  Plan  did  not  consider 
new  uses  such  as  mountain  bikes.  The 
Forests  propose  to  allow  moimtain  bikes 
on  trails  unless  posted  closed.  Evaluate 
and  incorporate  into  the  Forest  Plan,  as 
needed,  new  trail  uses  as  they  occur. 

4.  Wilderness  and  Wild  and  Scenic 
Rivers 

A.  Wilderness:  The  Huron-Manistee 
National  Forests  have  one  Wilderness 
Area,  Nordhouse  Dunes,  and  one  RARE 
II  (Roadless  Area  Review  and 


Evaluations)  area.  Bear  Swamp.  The 
Forests  conducted  an  initial  roadless 
inventory  and  foimd  no  areas  that 
qualified  as  roadless.  Based  on  our 
initial  inventory  and  assessment,  no 
areas  would  be  recommended  for 
wilderness  study. 

B.  Wild  and  Scenic  Rivers:  The 
Huron-Manistee  National  Forests  have 
five  federally  designated  national  wild 
and  scenic  rivers.  River  management 
plans  have  been  developed  and 
approved  for  all  rivers.  The  Forests  have 
four  study  rivers.  Some  of  the  wild  and 
scenic  or  study  rivers  boundaries  need 
to  be  established  or  improved.  Recent 
changes  in  land  uses  have  altered  the 
values  of  some  of  the  study  ri\  ers.  The 
Forests  propose  to: 

1 .  Change  the  Au  Sable  River 
management  area  boundary  to  extend  to 
roads  on  both  sides  of  the  River. 

2.  Place  the  White  River,  Little 
Manistee  River,  and  a  portion  of  the 
Pine  River  up  to  M~55  in  "lands-in- 
holding"  status  imtil  river  studies  are 
completed. 

3.  Drop  the  Little  Muskegon  and 
Muskegon  Rivers  from  further  Wild  and 
Scenic  River  study  because  of  limited 
federal  ownership  and  private 
development  along  the  rivers. 

5.  Wildland  Fire  and  Fuels  Management 

The  Huron-Manistee  National  Forests* 
Forest  Plan  contains  general  guidance 
on  fire  and  fuels  management.  The 
Forests  are  comprised  of  land  type 
association  and  vegetative  conununities 
that  are  fire  dependent.  The  Forests  are 
also  highly  fragmented  with  private 
ownership  and  an  increasing  number  of 
newjiomes  and  cabins.  The  Forest 
Service,  through  the  National  Fire  Plan, 
is  emphasizing  fire  and  fuels 
management.  The  Huron-Manistee 
National  Forests  reviewed  the  current 
situation,  new  information  (ecological, 
social  and  Forest  Service  direction)  and 
propose  to: 

1.  Add  a  standard  to  integrate  fire  and 
fuels  management  with  natural 
resources  and  programs. 

2.  Include  a  description  of  the  mtan- 
nu-al  interface  (mixed  forests  and  dense 
housing  areas)  and  intermix  (mixed 
forests  and  sparse  housing  areas)  within 
the  desired  condition  of  Management 
Areas  2.4  and  4.4  (approximately  77,500 
acres). 

3.  Include  a  description  of  the  fire 
history,  forest  type,  fuel  loadings  and 
risks,  fire  suppression  strategy,  and  fire 
response  in  the  desired  conditions  of 
each  management  area. 

4.  Include  a  guideline  to  manage 
hazardous  fuels  by  mimicking  natiual 
fire  regimes  in  fire-dependent 


ecosystems  and  at-risk  urban-rural 
interface  and  intermix  areas. 

5.  Add  an  objective/outcome  to 
aimually  initiate,  create  or  maintain 
approximately  2,000  acres  of  fuel 
barriers  and  8,000  acres  of  hazardoiis 
fuels  reduction. 

6.  Add  a  guideline  to  limit  fuel  barrier 
creation  to  be  up  to  approximately  8 
miles  in.  length  and  temporary  or 
permanent  openings  up  to 
approximately  500  acres  in  size. 

7.  Add  a  guideline  to  conduct,  as 
needed,  project-level  fuels  hazard 
reduction  effectiveness  monitoring. 

6.  Minerals 

The  Hiu-on-Manistee  National  Forests 
have  a  very  modest  oil  and  gas  program. 
The  Forests  have  identified  National 
Forest  System  lands  available  for  oil  and 
gas  development  and  have  established 
adequate  standards  and  guidelines. 
Regulations  require  the  Forest  Plan  to 
include  a  reasonable  foreseeable 
development  of  oil  and  gas  resources 
and  the  identification  of  lands  which 
may  be  leased.  The  Forest  proposes  to: 

1.  Calculate  the  Reasonable 
Foreseeable  Oil  and  Gas  Development 
(our  interim  estimate  is  approximately 
100  wells  on  National  Forest  System 
lands)  for  the  next  10-15  years. 
.    2.  Identify  National  Forest  System 
lands  which  may  be  consented  to  lease 
for  oil  and  gas  developments. ' 

Your  Comments  are  Important  to  Us: 
'Yoiu-  comments  about  the  Huron- 
Manistee  National  Forests  proposed 
actions  for  revising  the  Forest  Plan  are 
important.  It  would  be  most  helpful  if 
you  clearly  indicated  that  you  are 
referencing  the  Huron-Manistee 
National  Forests'  proposed  changes  and 
specific  items/areas  where  you  are  in 
agreement  with  the  proposal  or  wish  to 
express  a  concern  or  alternative 
approach.  Yoiu  rationale  for  agreeing  or 
providing  different  viewpoints  will 
assist  the  Forests  in  understanding  your 
position,  developing  alternatives,  and/or 
addressing  your  concern.  The  dociunent 
titled  "Need  for  Change,  Description  of 
Proposal  for  Revising  the  Forest  Plan  of 
the  Huron-Manistee  National  Forests'    - 
provides  additional  details  on  the 
revision  topics  and  is  available  upon 
request.  You  are  encoiu^ged  to  review 
this  additional  document  before 
commenting  on  the  Notice  of  Intent. 
You  may  request  this  additional 
information  by  calling  the  nimiber  listed 
above,  by  writing  or  e-mailii^  to  the 
addresses  listed  in  this  notice,  or  by 
accessing  the  Forests'  Web  page.  See  the 
schedule  of  public  meetings  that 
appears  in  the  section  "Inviting  Public 
Participation". 
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Ottawa  National  Forest  Revision  Topics 

1.  Sustaining  Ecosystems,  Conditions 
and  Uses 

Since  the  implementation  of  the 
present  Forest  Plan  began  in  1986 
advancements  have  been  made  in 
knowledge  of  ecological  capabilities  and 
mapping  of  ecological  units.  This 
knowledge,  along  with  field  experience, 
will  be  used  to  reassess  the  suitability 
of  lands  for  timber  management, 
enhance  the  contribution  to  the  viability 
of  plant  and  animal  species,  provide  for 
cultiuBl,  commercial  and  personal  uses 
of  special  forest  products,  and  adjust 
management  objectives  to  better  match 
ecosystems  capabilities.  Specifically, 
the  following  will  be  addressed: 

A.  Invasive  Species:  The  Forest  Plan 
will  be  revised  to  include  standards  and 
guidelines  outlining  a  Forest-wide 
program  on  non-native  invasive  plant 
and  animal  listing,  inventory,  mapping, 
treatment,  and  monitoring,  as  the 
ciurent  Plan  direction  is  limited  in  this 
area. 

B.  Management  Indicator  Species: 
The  Forest  will  evaluate  and  change 
Management  Indicator  Species  (MIS),  as 
necessary,  based  on  monitoring  and  new 
information. 

C.  Vegetation  Management:  New 
information  concerning:  The  suitability  - 
of  lands  for  timber  production, 
biological  diversity,  conditions  that 
support  the  viability  of  species,  cultural, 
commercial  and  personal  uses  of  special 
forest  products,  and  ecosystem  capacity 
offer  the  Forest  an  opportunity  to  better 
align  the  management  of  the  resources 
to  ecosystem  capabilities. 

Through  the  revision  process  the 
Forest  proposes  to: 

1.  Review,  and  as  needed,  change 
forest-wide  goals  and  management 
requirements,  location  and  management 
direction  for  individual  management 
areas  including  standards  and 
guidelines  to  enhance  the  contribution 
to  the  viability  of  native  and  desired 
non-native  species  known  to  reside  on 
the  Forest,  as  well  as  other  multiple  use 
objectives,  including  cultural  uses  and 
values. 

2.  Change  Forest  Plan  direction  as 
needed  to  contribute  to  a  diversity  of 
plant  and  animal  communities,  and  tree 
species,  consistent  with  the  overall 
multiple-use  objectives  of  the  planning 
area..  « 

3.  Change  the  location  and  number  of 
acres  of  land  suited  and  not  suited  for 
timber  production  in  order  to  maintain 
soils  productivity  and  high  quality 
water  conditions. 

4.  Better  align  hardwood  silviculture 
(management  methods)  with  ecosystem 
units  which  favor  its  application.  This 


will  result  i|i  an  increase  in  the  niunber 
of  acres  managed  uneven-aged  versus 
even-aged. 

5.  Emphasize  the  retention  and  or 
expansion  df  white  pine  and  hemlock  in 
northern  hardwood  stands  to  improve 
biodiversitj . 

6.  Increas  b  the  number  of  acres 
managed  fo  •  long-lived  conifers. 

7.  Mainta  in  or  increase  a  number  of 
acres  of  sho  rt  rotation  conifers  as 
needed  to  fi  irther  contribute  to  habitat 
for  native  s\  tecies. 

8.  Adjust  the  amount  and  location  of 
aspen  fores  s  to  better  match  ecosystems 
capabilities  align  with  new  suitable 
lands  infon  lation  and  support 
conservatio  i  of  the  Canada  lynx. 

9.  Change  Forest  Plan  direction 
concerning  the  management  of  forest 
stands  adjac  :ent  to  old  growth.  In 
addition,  ol  i  growth  management 
direction  m  ly  be  changed  as  needed  to 
contribute  1 3  species  viability. 

10.  Adjus  t  the  amount  of  managed 
forest  open:  ngs  to  better  match 
ecosystem  ( apabilities  and 
opportuniti  ;s. 

11.  Chan(  e  Forest  Plan  direction  to 
address  the  role  of  wildfire  and 
prescribed  1  ire  in  fire-prone  ecosystems 
including  n  anagement  areas 
emphasizin ;  conifer  species. 

It  is  antic  pated  that  these  proposed 
actions  will  lead  to  a  change  in  species 
composition  objectives  in  some 
management  areas,  and  change  the 
location  and  size  of  some  management 
areas.  As  a  tesult,  the  ability  of  the 
Forest  to  mi  lintain  its  current  and 
projected  le  i^els  of  timber  harvest  and 
contributioi  i  to  the  regional  economic 
market  will  be  reassessed. 

D.  Reseai  :h  Natural  Areas:  Research 
Natural  Are  is  are  examples  of  important 
forest,  shruhland,  grassland,  alpine, 
aquatic  and  geologic  types  that  have 
special  or  u  aique  characteristics  to 
complete  ti  e  national  network  of 
research  na  ural  areas  (RNAs).  The 
Ottawa  has  1  designated  and  2 
candidate  F  NAs.  The  Ottawa  proposes 
to  review  ti  e  existing  candidate  RNAs 
using  new  geological  information. 

E.  Canadff  Lynx:  Management 
direction  fo  r  the  Forest  will  provide 
habitat  and  management  direction  that 
supports  th  ( conservation  of  the 
threatened  i  Canada  lynx. 

2.  Watersht  d  Health 

A.  Waten  bed,  Riparian  and  Aquatic 
Habitat:  Th !  Revised  Forest  Plan  will 
include  standards  and  guidelines  that 
enhance  protections  and  guide 
managemen  t  decisions  in  riparian  areas. 
These  will  Address  ripariem  function 
and  structure  which  contribute  to 
biodiversity!.  These  will  also  address 


management  to  improve  cold-water 
stream  habitats. 

B.  Management  of  Dams:  Guidelines 
will  be  included  in  the  Revised  Forest 
Plan  to  be  considered  with  projects 
involving  existing  dams  ,  or  additions  or 
removals  of  dams  on  forest  streams. 
Guidelines  will  address  residual  stream 
flow,  habitat  for  sensitive  species,  trout 
fisheries,  and  recreational  values. 
Guidelines  for  hydro-power  dams  on  the 
Forest  managed  under  licenses 
administered  by  the  Federal  Energy 
Regulatory  Commission  are  contained 
within  their  respective  licenses. 

C.  Federal  Energy  Regulatory 
Commission:  Incorporate  by  reference 
the  terms  and  conditions  of  applicable 
Federal  Energy  Regulatory  Conunission 
license  orders. 

3.  Recreation 

All-Terrain  Vehicle/Off  Road  Vehicle 
(ATV/ORV)  use  on  the  Ottawa  National 
Forest  is  rapidly  changing.  Current 
Forest  Service  policy  is  to  manage  ATV/ 
ORV  use.  To  be  consistent  with  Forest 
Service  policy,  the  Ottawa  National 
Forest  will  consider  allowing  for  a 
designated  ATV/ORV  system.  Cmrent 
direction  on  areas  and  roads  open  to  use 
needs  to  be  clarified  to  better  manage 
this  use.  In  addition  to  developing 
guidelines  that  protect  natural  resources 
in  areas  where  Uiese  uses  may  occur,  the 
Forest  will  look  for  opportunities  to 
coordinate  ATV/ORV  use  and  access 
with  adjoining  roads,  trails  and  lands 
held  by  private  and  public  owners. 

4.  Wilderness  and  Wild  and  Scenic 
Rivers 

A.  Wilderness:  A  roadless  inventory 
and  potential  wilderness  evaluation  will 
be  part  of  the  revision  process.  The 
inventory  process  will  analyze  areas  for 
roadless  qualities.  Those  areas  that  meet ' 
basic  inventory  criteria  will  be 
evaluated  as  potential  wilderness  study 
areas.  Based  on  the  results  of  this  work, 
recommendations  to  Congress  may  be 
made  for  potential  wilderness  study 
areas. 

B.  Wild  and  Scenic  Rivers:  The 
Ottawa  is  working  to  complete 
Comprehensive  River  Management 
Plans  and  finalize  river  corridor 
boundaries.  Portions  of  six  river  systems 
were  designated  as  part  of  the  National 
Wild  and  Scenic  River  System  with 
Michigan  Scenic  Rivers  Act.of  1991. 
The  Forest  Plan  will  be  amended  in  the 
futiu-e,  as  necessary,  based  on 
completion  of  this  work. 

Your  Comments  are  Important  to  Us: 
Yoiu-  comments  about  the  Ottawa 
National  Forest's  proposed  actions  for 
revising  the  Forest  Plan  are  important. 
It  would  be  most  helpful  if  you  clearly 
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indicate  that  you  are  referencing  the 
Ottawa  National  Forest's  proposed 
changes  and  specific  items/areas  where 
you  are  in  agreement  with  the  proposal 
or  wish  to  express  a  concern  or 
alternative  approach.  Your  rationale  for 
agreeing  or  providing  different 
viewpoints  will  assist  the  Forest's 
concern  in  understanding  your  position, 
developing  alternatives,  and/or 
addressing  your  concern.  Again,  please 
clearly  indicate  the  Ottawa  National 
Forest,  your  viewpoints,  and  your 
rationale.  Additional  detail  on  the 
revision  topics  is  available  on  request, 
in  the  form  of  the  document  titled 
"Need  for  Change,  Description  of 
Proposal  for  Revising  the  Forest  Plan  of 
the  Ottawa  National  Forest".  You  are 
encouraged  to  review  this  additional 
document  before  commenting  on  the 
Notice  of  Intent.  You  may  request  the 
additional  information  by  calling  the 
phone  number  listed  above,  by  writing 
or  e-mailing  to  the  addresses  listed  in 
this  notice,  or  by  accessing  the  Forest 
web  page  listed  in  this  notice.  See  the 
schedule  of  public  meetings  that 
appears  in  the  section  "Inviting  Public 
Participation". 

Range  of  Alternatives  for  Revising  the 
Forest  Plans:  A  range  of  alternatives  will 
be  considered  when  revising  the  Forest 
Plan  for  each  of  the  Michigan  National 
Forests.  The  alternatives  will  review 
different  options  to  resolve  the  revision 
topics.  A  "no-action  alternative"  is 
required,  meaning  that  management 
would  continue  under  the  existing 
Forest  Plan. 

Goals  and  standards  and  guides  may 
be  proposed  to  address  portions  of 
revision  topics  and  typically  will  not 
vary  between  alternatives.  Forest  Plan 
objectives,  management  area  direction, 
and  other  recommendations  may  vary 
by  alternatives.  Other  minor  changes 
may  be  made  particularly  in  the 
guidance  chapter  of  the  Forest  Plan,  to 
reflect  changes  made  when  addressing 
the  above  revision  topics. 

Tribal  Consultation  and  Collaboration 
with  Government  Agencies:  The 
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Michigan  National  Forests  will  continue 
to  meet  trust  responsibihties  with 
Native  American  Tribes  by  working 
collaboratively  through  the  consultation 
process  as  outlined  in  the  Memorandum 
of  Understanding  Regarding  Tribal — 
USDA  Forest  Service  relations  on 
National  Forest  System  Lands  and  with 
Tribes  in  the  Territories  Ceded  in 
Treaties  of  1836,  1837,  and  1842  (Sec. 
VLB).  Treaty  rights  are  exercised  by 
tribes  and  tribal  members  in  various 
ways  such  as  hunting,  fishing  and 
gathering.  The  Forest  Service  recognizes 
treaty  rights  as  a  matter  of  national 
policy  and  consults  with  tribes  to 
ensure  that  Agency  decisions  do  not 
adversely  affect  these  rights. 

In  acknowledgment  of  the  Federal 
Government's  obligation  to  consult 
effectively  with  federally  recognized 
Indian  tribes,  the  three  Michigan 
National  Forests  will  conduct 
govemment-to-govemment  consultation 
with  tribal  governments  for  all  tribes 
located  near  or  having  rights  in  the 
Forests,  particularly  those  which  retain 
rights  through  treaties.  Forest  Service 
officials  will  meet  with  tribal  governing 
bodies,  representatives,  and  agencies  to 
discuss  tribal  interests,  needs  and 
concerns  regarding  National  Forest 
management. 

The  Forest  Service  will  also  continue 
the  ongoing  relationships  with  state  and 
federal  agencies.  This  will  be 
accomplished  jointly  between  the  three 
Michigan  National  Forests  and  the 
appropriate  State  and  local  agencies  to 
provide  for  more  consistent 
management  and  better  service  to  the 
public. 

Inviting  Public  Participation: 
Comments  and  suggestions  are  now 
solicited  from  federal  agencies,  state  and 
local  governments,  individuals,  tribes, 
and  organizations  on  the  scope  of  the 
analysis  to  be  included  in  the  DEIS  for 
the  Revised  Forest  Plan  (40  CFR  1501.7). 
Conunents  should  focus  on:  (1)  The 
proposal  for  revising  the  Forest  Plans; 
(2)  possible  alternatives  for  addressing 
issues  associated  with  the  proposal;  and 

MICHIGAN  NATIONAL  FORESTS 

(Huron-Manistee,  Hiawatha,  and  Ottawa) 


(3)  identify  any  possible  impacts 
associated  with  the  proposal  based  on 
an  individual's  civil  rights  (race,  color, 
national  origin,  age,  religion,  gender, 
disability,  political  beliefs,  sexual 
orientation,  marital  or  family  status). 
Public  participation  throughout  the 
revision  process  is  encouraged. 

With  the  publication  of  this  NOI,  the 
Forest  Service  will  host  a  series  of 
public  meetings  to  (1)  establish  multiple 
opportunities  for  the  public  to  generate 
>  ideas,  concerns,  and  alternatives,  (2) 
present  and  clarify  proposed  changes  to. 
the  Forest  Plan;  (3)  describe  ways  that 
individuals  can  respond  to  this  NOI; 
and  (4)  accept  comments  from  the 
public  on  this  proposal  for  revising  the 
Forest  Plan. 

In -the  year  2004  work  on  alternative 
development  and  issue  validation  will 
be  done.  Many  types  of  public 
involvement  including  public  meetings, 
tribal  and  governmental  consultation, 
written  comments,  website,  and  e-mail 
will  be  conducted. 

In  the  year  2005  the  proposed  Revised 
Forest  Plans  and  DEISs  will  be  released. 
Many  types  of  public  involvement 
including  a  90-day  formal  comment 
period,  public  meetings,  tribal  and 
governmental  consultation,  and  Written 
comments  will  be  conducted.  Diu-ing 
2006  the  final  Revised  Forest  Plan,  EIS, 
and  Record  of  Decision  will  be  released. 

Informational  meetings  to  explain  the 
decision  on  the  final  Forest  Plan  will  be 
held.  General  notices  on  opportunities 
to  participate  through  mailings,  news 
releases,  public  meetings,  consultations 
and  website  will  be  provided.  In 
addition  to  formal  opportunities  for 
comment,  conunents  will  be  received 
and  considered  at  any  time  throughout 
the  revision  process. 

A  representative  from  each  of  the 
three  Michigan  National  Forests  will  be 
in  attendance  at  the  series  of  meetings 
listed  below  in  the  schedule  titled 
"Michigan  National  Forests." 


Date 

_ 

Time 

Comment 

Location 

10/20/2003  

12-6  p.m  

Open  House  

Listening  Session. 

Open  House  

Listening  Session. 

Open  House  

Listening  Session. 

Open  House  

Muskegon,  Michigan— Comfort  Inn.  1675  £. 
Shemian  Road. 

Grand  Rapids,  Michigan— Howard  Johnson's, 
255  28th  Street.  SW. 

10/21/2003  

•• 

6:30-9  p.m  

12-6  p.m 

6:30-9  p.m 

10/22/2003  

12-6  p.m 

6:30-9  p.m 

Lansing,  Michigan— Clarion  Hotel/Conf.  Cen- 
ter, 3600  Dunckel  Drive. 

10/23/2003  

12-6  p.m 

Livonia.  Michtgan— Embassy  Suites,  19525 
VKtor  Parkway. 
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MICHIGAN  NATjIONAL  FORESTS— Continued 

(Huron-Mar  listee,  Hiawatha,  and  Ottawa) 


Date 


Time 


Comment 


Location 


6:30-9  p.m. 


Listening  Session. 


Each  of  the  Michigan  National  Forests     NOI  eind  (2] 
will  host  open  house  meetings  to  (1)  how  to  comiient 

answer  specific  questions  relative  to  the      accept  writtf n 


0  provide  information  on 
on  the  NOI  and  to 
comments  from  the 


public.  Following  is  a  schedule  of  the 
meetings: 


HIAWATHA  NATIONAL  FOREST 


Date 


Tine 


Location 


10/20/2003 
10/21/2003 
10/22/2003 
10/23/2003 
10/27/2003 


6:30-9  p.m. 
6:30-9  p.m. 
6:30-9  p.m. 
6:30-9  p.m. 
6:30-9  p.m. 


Sault  Ste.  Marie,  Michigan — Lake  Superior  State  University, 
Cisler  Center. 

St.  Ignace,  Michigan — Little  Bear  East  Arena  &  Community 
Center,  275  Marquette  Street. 

Marquette,  Michigan — Northern  Michigan  University,  Uni- 
versity Center,  Michigan  Room. 

Escanaba,  Michigan — Bay  de  Noc  Community  College,  M- 
tech  Building  2000  N  30th  Street. 

Munising,  Michigan — Munising  Community  Credit  Union, 
Community  Center,  Main  Street  &  M-28. 


HURON-MAN  STEE  NATIONAL  FORESTS 


Date 


Time 


Comment 


Location 


10/14/2003 


10/15/2003 


10/16/2003 


10/21/2003 


10/22/2003 


12-6  p.m.  . 

6:30-9  p.m. 
12-6  p.m.  . 


Open  House 


Public  Comment. 
Open  House  


6:30-9  p.m. 
12-6  p.m.  . 

6:30-9  p.m. 
12-6  p.m.  . 

6:30-9  p.m. 
12-6  p.m.  . 

6:30-9  p.m. 


Public  Comment. 
Open  House  


Public  Comment. 
Open  House  


Public  Comment. 
Open  House  ... .. 


Baldwin,  Michigan — Pleasant  Plains  Town- 
ship Hall,  885  8th  Street. 

Wellston,  Michigan— Chittenden  Environ- 
mental Ctr.,  The  Conifers  Building,  1070 
Nursery  Road. 

Oscoda,  Michigan — Wamor's  Pavillion  on 
Van  Ettan  Lake,  6288  F-41. 

Cadillac,  Michigan — McGuire's  Resort,  7880 
Mackinaw  Trail. 

Mio,  Michigan — Mio  Community  Center,  305 
East  Ninth  St. 


Public  Comment. 


OTTAWA  NATIONAL  FOREST 


Date 


Tine 


Location 


10/06/2003 
10/08/2003 
10/09/2003 
10/15/2003 
10/18/2003 
10/20/2003 


6-8  p.m.  (EST) 
6-8  p.m.  (CST) 
6-8  p.m.  (CST) 
6-8  p.m.  (EST)' 
1-3  p.m.  (EST) 
6-8  p.m.  (CST) 


Ontonagon,  Michigan — Ontonagon  Area  High  School,  701 
Parker  Ave. 

Ironwood,  Michigan — Gogebic  Community  College,  Room 
B21/B22,  E4946  Jackson  Road. 

Iron  River,  Michigan— Iron  River  City  Hall,  106  West  Gen- 
esee Street. 

Baraga,  Michigan — Best  Westem  Lakeside  Inn,  900  South 
US41. 

Ewen,  Michigan — rEwen — Trout  Creek  School,  144  Airport 
Road. 

Watersmeet,  Michigan — ^Watersmeet  Visitor  Center,  Hwy 
U.S.  2  &  Hwy  45. 


Availability  of  Public  Comment: 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 


for  this  prodosed 

available  foi 

Comments 

be  accepted  and 

submit 


action  and  will  be 
public  inspection. 
s|ubmitted  anonymously  will 
considered.  Those  who 
comments  will  not 


anoi  ymous  i 


have  standing  to  appeal  the  subsequent 
decisions  under  36  CFR  part  215  or  217. 

Additionally,  pursuant  to  7  CFR 
l:27(d},  any  person  may  request  the 
agency  to  withhold  a  submission  from 
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the  public  record  by  showing  how  the 
Freedom  of  Information  Act  (FOIA) 
permits  such  con^dentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that  imder  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circmnstances,  such  as  to 
protect  trade  secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  Agency's  decision 
regarding  the  request  for  confidentiality 
and  if  the  requester  is  denied,  the 
Agency  will  retiun  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  90  days. 

Release  and  Review  of  the  DEIS:  The 
DEISs  are  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  comment 
in  2005.  At  that  time,  the  EPA  will 
publish  a  Notice  of  Availability  in  the 
Federal  Register.  The  comment  period 
on  the  DEIS  will  be  90  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  DEISs 
must  structure  their  participatioij  in  the 
environmental  review  of  the  proposal  so 
•  that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions  [Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDS,  435  U.S.  519,  553 
(1978)].  Also,  environmental  objections 
that  could  be  raised  at  the  DEIS  stage 
but  that  are  not  aised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts  [City 
ofArigoon  V.  Model,  803  F.2d  1016, 
1022  (9th  cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980)].  Because  of 
these  court  rulings  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  conunent  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may 
also  address  the  adequacy  of  the  DEIS 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  of  Environmental  Quality 
Regulations  [http://ceq.eh.doe.gov/ 
nepa/nepanet.htm)  for  implementing 
the  procedural  provision  of  the  National 


Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  August  22,  2003. 
Randy  Moore, 
Regional  Forester. 
(FR  Doc.  03-22252  Filed  »-17-03;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Acker  Fire  Salvage,  Umpqua  National 
Forest,  Douglas  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  notice. 

summary:  On  June  24,  2003,  a  Notice  of 
Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Acker  Fire  Salvage  on  the  Tiller 
Ranger  District  of  the  Umpqua  National 
Forest,  wag  published  in  fiie  Federal 
Register  (68  FR  37451).  Forest  Service 
has  decided  to  cancel  the  preparation  of 
this  EIS.  The  NOI  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  maybe  addressed  to  Alan 
Baumann,  Timber  Management 
Assistant,  Tiller  Ranger  District,  27812 
Tiller  Trail  Highway,  Tiller,  OR  97484, 
telephone:  541-825-3201. 

Dated:  September  9,  2003. 
James  A.  Caplan, 

Forest  Supervisor. 

[FR  Doc.  03-23824  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Louisiana 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  availability  of 
proposed  changes  to  Section  IV  of  the 
Field  Office  Technical  Guide  (FOTG)  of 
the  Natural  Resources  Conser\'ation 
Service  in  Louisiana  for  review  and 
comment. 

SUMMARY:  It  is  the  intention  of  the  NRCS 
in  Louisiana  to  issue  revised 
conservation  practice  standards: 
Channel  Vegetation  (322),  Deep  Tillage 
(324),  Conservation  Crop  Rotation  (328), 
Residue  Management,  No-Till  (329A), 
Residue  Management,  Mulch-Till 
(329B),  Residue  Management,  Ridge-Till 
{329C),  Cover  Crop  (340),  Critical  Area  . 


Planting  (342),  Closure  of  Waste 
Impoundments  (360),  Grassed  Waterway 
(412),  Irrigation  System,  Tail  Water 
Recovery  (447),  Pasture  and  Hayland 
Planting  (512).  Pipeline  (516). 
Prescribed  Grazing  (528A),  Range 
Planting  (550),  Heavy  Use  Area 
Protection  (561),  Animal  Trails  and 
Walkways  (575),  Streambank  and 
Shoreline  Protection  (580),  Nutrient 
Management  (590),  Tree/Shrub 
Establishment  (612),  Watering  Facility 
(614),  Waste  Utilization  (633),  Wetland 
Restoration  (657),  Wetland  Creation 
(658). 

DATES:  Comments  will  be  received  on  or 
before  October  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Donald  W. 
Gohmert,  State  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS), 
3737  Government  Street,  Alexandria, 
Louisiana  71302.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Louisiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Louisiana  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  September  9,  2003.    - 
Donald  W.  Gohmert, 

Stiate  Conservationist,  USDA,  Natural 
Resources  Conservation  Senice,  Alexandria. 
Louisiana  71302. 

[FR  Doc.  03-23793  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  3410-1G-P 


DEPARTMENT  OF  COMMERCE 

[I.D.091503C1 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration. 
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Title:  Southwest  Region  Logbook 
Family  of  Forms. 

Form  Numberfs):  None. 

OMB  Approval  Number.  0648-0214. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  2,339. 

Number  of  Respondents:  162. 

Average  Hours  Per  Response:  5.25 
minutes  per  day  for  a  logbook  in  Pacific 
Pelagic  fisheries  (unless  otherwise 
noted);  5  minutes  per  report  for 
logbooks  in  the  Crustacean  or  Pelagic 
Toll  or  Handline  (in  the  Pacific  remote 
islands  area)  fisheries;  7  minutes  per 
day  for  a  logbook  in  the  Precious  Coral 
fishery;  5  minutes  per  report  for  a 
transshipment  logbook;  5  minutes  for  a 
sales  report  in  a  logbook;  3  minutes  for 
an.at-sea  catch  report;  3  minutes  for  a 
pre-trip  or  pre-offloading  notice;  1  hotu 
per  observer  placement  meeting;  4  hours 
for  a  claim  of  lost  fishing  time;  5 
minutes  for  a  report  on  gear  left  at  sea;  - 
5  minutes  for  a  sales  report;  2  hours  for 
a  protected  species  interaction  report;  3 
minutes  for  a  pre-season  Vessel 
Monitoring  System  (VMS)  report;  4 
hours,  for  installation  of  a  VMS  unit;  2 
hours  for  annual  maintenance  of  a  VMS 
unit;  24  seconds  a  day  for  automated 
VMS  position  reports;  and  4  hoius  for 
an  experimental  fishing  report. 

Needs  and  Uses:  Participants  in 
Federally-managed  fisheries  in  the 
western  Pacific  are  required  to  provide 
certain  information  about  their  fishing 
activities.  These  include  logbooks, 
notifications.,  and  other  requirements,  as 
will  as  use  of  a  vessel  monitoring 
system  (VMS):  The  information  is 
needed  for  the  management  of  the 
fisheries. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  households  or 
individuals. 

Frequency.  By  trip,  variable. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance  . 
Offieer,  (202)  482-0266.  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gdv). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  (202)  395-7285,  or 
David Rostker®omb.  eop.gov. 


T 


Dated:  September  12.  2003. 

Gwellnar  Ban  as. 

Management  a  \nalyst.  Office  of  the  Chief 
Information  0  Jicer. 

IFR  Doc.  03-2  (865  Filed  9-17-03;  8:45  am) 
BILUNG  COOE  3!  10-22-S 


DEPARTMEHT  OF  COMMERCE 
P.D.091503D: 

Submission  If  or  OMB  Review; 
Comment  Ri  iquest 

The  Depar  tment  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  ( DMB)  for  clearance  the 
following  pr  )posal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  N  itional  Oceanic  and 
Atmospheric  Administration. 

Title:  Subs  istence  Fishery  for  Pacific 
Halibut  in  V\  aters  Off  Alaska:  Annual 
Survey. 

Form  Nun  ber(s):  None. 

OMB  Appi  oval  Number.  None. 

Type  of  Re  quest:  Regular  submission. 

Burden  Hcurs:  4A50. 

Number  of  Respondents:  8,900. 

Average  H  jurs  Per  Response:  30 
minutes. 

Needs  anc  Uses:  This  collection  of 
information  «vould  be  a  pilot  for  an 
annual  harv(  st  survey  for  a  subsistence 
Pacific  halib  it  program.  The  program  is 
intended  to  i  How  qualified  persons  to 
practice  the  ong-term  customary  and 
traditional  h  uvest  of  Pacific  halibut  for 
food  in  a  noi  i-commercial  memner. 

Affected  P  iblic:  Individuals  or 
households. 

Frequency  One-time. 

Respondei  it's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  I  [le  above  information 
collection  pr  sposal  can  be  obtained  by 
calling  or  wi  iting  Diana  Hynek, 
Departmenta  I  Paperwork  Clearance 
Officer,  (202  482-0266,  Department  of 
Commerce,  I  oom  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  [oi  via  the  Internet  at 
dHynek@do(igov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  da^s  of  publication  of  this 
notice  to  DaVid  Rostker,  OMB  Desk 
Officer,  FAXinumber  (202)  395-7285,  or 
David flosocer@oj7i6.eop.gov. 


Dated:  September  12,  2003 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-23869  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Bureau  of  Economic  Analysis  Advisory 
Committee 

agency:  Bureau  of  Economic  Analysis, 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Public  Law  94- 
409,  Public  Law  96-523,  and  Public 
Law  97-375),  we  are  giving  notice  of  a 
meeting  of  the  Biireau  of  Economic 
Analysis  Advisory  Committee.  The 
meeting's  agenda  is  as  follows:  overview 
of  the  comprehensive  revision  of  the 
National  Income  and  Product  Accounts, 
comparability  of  U.S.  and  other 
countries'  Gross  Domestic  Product,  and 
the  future  architecture  of  the  National 
Accounts. 

DATES:  On  Friday,  November  14,  2003, 
the  meeting  will  begin  at  9  a.m.  and 
adjourn  at  approximately  4  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  BEA,  2nd  floor.  Conference  Room 
A&B,  1441  L  Street  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Steven  Landefeld,  Director,  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  202-606-9600. 

Public  Participation:  This  meeting  is 
open  to  the  public.  Because  of  security 
procedures,  anyone  planning  to  attend 
the  meeting  must  contact  Verna 
Learnard  of  BEA  at  202-606-9690  in 
advance.  The  meeting  is  physically 
accessible  to  people  with  disabilities.     . 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Verna  Learnard  at 
202-606-9690. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  on 
September  2, 1999,  to  advise  the  Biu-eau 
of  Economic  Analysis  (BEA)  on  matters 
related  to  the  development  and 
improvement  of  BEA's  national, 
regional,  and  international  economic 
accounts.  This  will  be  the  Committee=s 
eighth  meeting. 


Federal  Register /Vol.  68,  No.  181 /Thursday,  September  18,  2003 /Notices 


54717 


Dated:  September  10,  2002. 
J.  Steven  Landefeld, 
Director,  Bureau  of  Economic  Analysis. 
[FR  Doc.  03-23700  Filed  9-17-03;  8:45  am) 

BILLING  CODE  3S10-06-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  45-2003] 

Foreign-Trade  Zone  72— Indianapolis, 
Indiana,  Area  AppHcatton  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Indianapolis  Airport 
Authority,  grantee  of  Foreign-Trade 
Zone  72,  requesting  authority  to  expand 
FTZ  72  to  include  additional  sites  in  the 
Indianapolis,  Indiana  area,  within  the 
Indianapolis  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  September  10,  2003. 

FTZ  72  was  approved  on  September 
28, 1981  (Board  Order  179,  46  FR  50091, 
10/9/81)  and  expanded  on  September  2, 
1992  (Board  Order  598,  57  FR  41915,  9/ 
14/92).  The  zone  project  currently 
consists  of  the  5,500-acre  Indianapolis 
International  Airport  complex. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  four  new  sites  (1,631.42 
acres)  in  the  Indianapolis  area:  Proposed 
Site  2  (620.485  acres)— Anderson 
Business  Development  Center  in 
Anderson  (Madison  County):  Proposed 
Site  2A  (128.536  acres)— greenfield 
property  located  north  of  Interstate  69, 
west  of  the  Conrail  Railroad  track  and 
south  of  West  73rd  Street  (County  Road 
450  South);  Proposed  Site  2B  (35.067 
acres) — manufactiu-ing/distribution 
facilities  and  greenfield  property  located 
north  of  West  73rd  Street  and  west  of 
the  Conrail  Railroad  track;  Proposed 
Site  2C  (154.76  acres) — warehousing/ 
distribution  facilities  and  greenfield 
property  located  at  the  end  and  north  of 
West  73rd  Street;  Proposed  Site  2D  (132 
acres) — manufacturing/ distribution 
facilities  and  greenfield  property  located 
north  of  32  nd  Street  and  west  of 
Scatterfield  Road;  Proposed  Site  2E 
(126.34  acres) — manufacturing/ 
distribution  facilities  and  greenfield 
property  located  north  of  38th  Street, 
east  of  Scatterfield  Road  and  south  of 
Mounds  Road;  and.  Proposed  Site  2F 
(43.782  acres)— industrial  facility 
located  south  of  Interstate  69,  west  of 
State  Road  109  and  north  of  67th  Street; 


Proposed  Site  3  (675.13  acres) — 
distribution/manufacturing  facilities 
and  greenfield  property  within  the  Park 
100  Business  Park,  located  at  71st  Street 
and  Interstate  465,  Indianapolis  (Marion 
County);  Proposed  Site  4  (153.51 
acres}— distribution/manufacturing 
facilities  and  greenfield  property  within 
the  Park  Fletcher  Business  Park,  located 
at  Interstate  465  and  Airport 
Expressway  in  Indianapolis  (Marion 
County);  and.  Proposed  Site  5  (182.295 
aqfes}^Plainfield  Business  Park  in 
Plainfield  (Hendricks  County):  Proposed 
Site  5^4  (6  parcels,  113.615  acres) — 
industrial  facilities  and  greenfield 
property  located  at  Interstate  70  and 
Perry  Road  and  Proposed  Site  5B  (68.68 
acres) — distributioii/mcmufacturing 
facility  and  greenfield  property  located 
at  2213-2233  Stafford  Road.  No  specific 
manufacturing  authority  is  being 
requested  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building — Suite  4100W, 
1099  14th  Street  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
November  17,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  December  2,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce,  Export  Assistance  Center, 
11405  North  Pennsylvania  Street,  Suite 
106,  Carmel,  IN  46032. 

Dated*  September  10.  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  03-23860  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  3510-O&-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  091503A] 

Proposed  Information  Collection; 
Comment  Request;  Antarctic  Living 
Marine  Resources  Conservation  and 
Management  Measures. 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA),- 
Commerce. 

action:  Notice. 

-  V 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  17, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT:    ' 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Robert  Dickinson  at  301- 
713-2276,  ext.  154,  or  at 
Bob.Dickinson@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Pursuant  to  the  Antarctic  Marine 
Living  Resources  Convention  Act  of 
1984,  NOAA  supports  the  Commission 
for  the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR).  CCAMLR 
meets  annually  to  adopt  conservation 
and  management  measures.  These 
include  harvesting  restrictions,  import 
controls,  and  data  reporting 
requirements.  As  a  member  of  CCAMLR, 
the  United  States  is  obligated  to  put 
these  measures  into  effect. 

n.  Method  of  Collection 

Information  is  submitted  by  a  variety 
of  means,  including  paper  forms, 
automatic  position  reports  from  a  Vessel 
Monitoring  System,  and  radioed  reports. 

n].Data 

OMB  Number.  0648-0194. 
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Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public.  Business  or  other  for- 
'  profit  organizations,  individuals  or 
households. 

Estimated  Number  of  Respondent^: 
87. 

Estimated  Time  Per  Response:  15 
minutes  for  a  dealer  permit  application 
or  a  reexport  permit  application;  3 
minutes  for  a  dealer  catch  document;  15 
minutes  for  a  dealer  reexport  catch 
documentation;  15  minutes  for  a 
harvesting  vessel  catch  docimient;  15 
minutes  for  a  pre-approval  application 
for  toothfish  imports;  15  minutes  for  an 
import  ticket;  0.33  seconds  for  an 
aptomatic  position  report  hom  a  Vessel 
Monitoring  System  (VMS);  4  hours  to 
install  a  VMS;  2  hours  for  annual 
maintenance  of  a  VMS;  28  hours  for  an 
application  for  a  new  or  exploratory 
fishery;  1  hour  for  an  application  to 
harvest/transship;  2  minutes  for  a 
radioed  position  report;  1  hour  for  an 
application  for  a  CCAMLR  Ecosystem 
Monitoring  Pro-am  permit;  and  1  hour 
for  a  CCAMLR  Ecosystem  Monitoring 
Program  site  activity  report. 

Estimated  Total  Annual  Burden 
Hours:  569. 

Estimated  Total  Annual  Cost  to 
Public:  $68,000. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Septemberl  2,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-23863  Filed  9-17-03;  8:45  ami 
BHJJNG  CODE  3S10-22-S 


DEPARTME^  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  091503b| 

Proposed  Information  Collection; 
Comment  Request;  Foreign  Fishing 
Vessels  Operating  in  internal  Waters. 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Noti  :e. 


SUMMARY:  Tlfe  Department  of 
Commerce,  ^s  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  1  lurden,  invites  the  general 
public  and  o  ther  Federal  agencies  to 
take  this  opj  ortunity  to  comment  on 
proposed  an  i/or  continuing  information 
collections,  is  required  by  the 
Paperwork  F  eduction  Act  of  1995, 
Public  Law  '  04-13  (44  U.S.C. 
3506(c)(2)(A|). 


DATES 

submitted  o 
2003. 


Written  comments  must  be 

or  before  November  17. 


ADDRESSES:  3irect  all  written  comments 
to  Diana  Hjn  lek,  Departmental 
Paperwork  C  learance  Officer, 
Department  jf  Commerce,  Room  6625, 
14th' and  Co;  istitution  Avenue,  NW, 
Washington  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  tha  information  collection 
instrument  and  instructions  should  be 
directed  to  Robert  Dickinson  at  301- 
713-2276,  eit.  154,  or  at 
Bob.Dickinspn@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

SUPPLEMEilTARY  INFORMATION: 

L  Abstract 

Foreign  fishing  vessels  engaged  in 
processing  and  support  of  U.S.  fishing 
vessels  withjn  the  internal  waters  of  a 
state,  in  con^pliance  with  the  terms  and 
conditions  sfet  by  the  authorizing 
governor,  are  required  to  report  the 
tonnage  and  location  offish  received 
from  U.S.  veesels.  This  reporting  is 
required  by  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Weekly  reports  are  submitted  to  the 
NMFS  Regional  Administrator  to  allow 
monitoring  of  the  quantity  of  fish 
received  by  foreign  vessels. 

n.  Method  a  'Collection 


may 


Reports 
mail,  or  regi  I 

m.  Data 


OMB  Nun  ber.  0648-0329. 


be  submitted  by  fax,  e- 
ar  mail. 


Form  Number.  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents:  6. 

Estimated  Time  Per  Response:  30 
minutes  per  weekly  report. 

Estimated  Total  Annual  Burden 
Hours:  36. 

Estimated  Total  Annual  Cost  to 
PuWic:  $144. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  12,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-23864  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090903D] 

Endangered  Species;  Permit  No.  1187 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scientific  research  permit 
modification. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  no.  1187  submitted  by 
Mr.  Christopher  J.  McNally,  St.  George's 
School  has  been  gremted. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
-in  the  following  office(s): 
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Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289,  fax  (301)713-0376; 

Southeast  Region,  NMFS,  9721 
Executive  Center  EWve  North,  St. 
Petersburg.  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320; 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Opay,  (301)713-1401  or  Ruth 
Johnson,  (301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 

requested  amendment  has  been  granted 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA; 
16  U.S.C.  1531  et  seq.)  and  the 
provisions  of  50  CFR  222.306  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  fish  and  wildlife  (50 
CFR  222-226). 

The  modification  extends  the 
expiration  date  of  the  Permit  from 
December  31,  2003,  to  December  31, 
2004,  for  takes  of  green  {Chelonia 
mydas),  loggerhead  [Caretta  caretta), 
hawksbill  (Eretmochelys  imbricata)  and 
Kemp's  ridley  [Lepidochelys  kempii)  sea 
turtles.  Thfe  take  authority  has  been 
extended  1  year,  or  imtil  the  permit 
holder  has  exhausted  the  total  number 
of  unused  takes  authorized  for  the  year 
in  which  this  permit  was  about  to 
expire,  whichever  occurs  first.  NMFS  is 
also  taking  this  opportunity  to  update 
permit  conditions  and  reporting 
requirements  so  they  meet  current 
permitting  standards. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit:  (1)  was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
threatened  and  endangered  species 
which  are  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  September  12,  2003. 
Stephen  L.  Leathery. 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  03-23870  Filed  9-17-03;  8:45  am) 
BILUNG  CODE  3510-22-S 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.  84.1 1 6A,  84.1 1 6B] 

Fund  for  the  Improvement  of 
Postsecondary  Education- 
Comprehensive  Program 
(Preappiications  and  Applications); 
Notice  Inviting  Applications  for  New 
Awards  for  Rscal  Year  (FY)  2004 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
those  institutions  and  other  public  and 
private  nonprofit  institutions  and 
agencies. 

Applications  Available:  September 
18,  2003. 

Deadline  for  Transmittal  of 
Preappiications:  November  3,  2003. 

Deadline  for  Transmittal  of  Final 
Applications:  March  22,  2004. 

Note:  All  applicants  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
application. 

Deadline  for  Intergovernmental 
Review:  May  21 ,  2004. 

Estimated  Available  Funds: 
$9,000,000  for  new  awards. 

The  Administration  has  requested  $39 
million  for  this  program  for  FY  2004 
(approximately  $9  million  of  which  will 
be  available  for  new  awards).  The  actual 
level  of  funding,  if  any,  depends  on 
final  congressional  action.  However,  we 
are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for-this  program. 

Estimated  Range  of  Awards:  $50,000- 
$275,000  per  year. 

Estimated  Average  Size  of  Awards: 
$156,000  per  year. 

Estimated  Number  of  Awards:  50-55. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Apphcable  Regulations:  The 
Education  Department  General  * 

Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80,  82,  85, 
86,  97,  98,  and  99. 

Invitational  Priorilties 

While  applicants  may  propose  any 
project  within  the  scope  of  20  U.S.C. 
1138,  imder  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications. 


Invitational  Priority  1 

Projects  to  improve  the  quality  of  K- 
12  teaching  through  new  models  of 
teacher  preparation  and  through  new 
kinds  of  partnerships  between  schools 
and  colleges  and  universities  that 
enhance  students'  preparation  for, 
access  to,  and  success  in  college. 

Invitational  Priority  2 

Projects  to  promote  innovative 
reforms  in  the  curriculum  and 
instruction  of  various  subjects  at  the 
college  preparation,  undergraduate,  and 
graduate/professional  levels,  especially 
through  student-centered  or  technology- 
mediated  strategies,  and  including  the 
subject  area  of  civic  education. 

Invitational  Priority  3 

Projects  designing  more  cost-effective 
ways  of  improving  postsecondary 
instruction  and  operations,  i.e.,  to 
promote  more  student  learning  relative 
to  institutional  resources  expended. 

Invitational  Priority  4 

Projects  to  support  new  ways  to 
ensiu^  equal  access  to  postsecondary 
education  and  to  improve  rates  of 
retention  and  program  completion, 
especially  for  underrepresented 
students  whose  retention  and 
completion  rates  continue  to  lag  behind 
those  of  other  groups,  and  especially  to 
encourage  wider  adoption  of  proven 
approaches  to  this  problem. 

Aligning  Your  Proposal  to  the  Review 
Criteria 

The  success  of  FIPSE's 
Comprehensive  Program  depends  upon 
(1)  the  extent  to  which  funded  projects 
are  being  replicated — i.e.,  adopted  or 
adapted — by  others;  and  (2)  the  manner 
in  which  projects  are  being 
institutionalized  and  continued  after 
grant  funding.  These  two  results 
constitute  FIPSE's  indicators  of  the 
success  of  our  program. 

If  funded,  you  will  be  asked  to  collect 
and  report  data  in  your  project's  annual 
performance  report  (EDGAR,  34  CFR 
75.590)  on  steps  taken  toward  these 
goals.  Consequently,  appUcants  to 
FIPSE's  Comprehensive  Program  are 
advised  to  include  these  two  outcomes 
in  conceptualizing  the  design, 
implementation  and  evaluation  of  the 
proposed  project.  Consideration  of 
FIPSE's  two  performance  outcomes  is  an 
important  part  of  many  of  the  review 
criteria  discussed  below.  Thus,  it  is 
important  to  the  success  of  your 
application  that  you  include  these 
objectives.  Their  measure  should  be  a 
part  of  the  project  evaduation  plan,  along 
with  measures  of  objectives  specific  to 
your  project. 
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Methods  for  Appljring  Selection  Criteria 

-For  preapplications  (preliminary 
applications)  and  final  applications,  the 
Secretary  gives  equal  weight  to  each  of 
the  selection  criteria.  Within  each  of 
these  criteria,  the  Secretary  gives  equal 
weight  to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  preapplications  suid 
final  applications  for  grants  xrnder  this 
program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  75.210. 

Preapplications 

In  evaluating  preapplications,  the 
Secretary  uses  the  following  four 
selection  criteria: 

(a)  Need  for  project.  The  Secretary 
considers  the  need  for  the  proposed 
project.  In  determining  need,  die 
Secretary  considers  each  of  the 
following  factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
considers  the  significance  of  the 
proposed  project.  In  determining  the 
significance,  the  Secretary  considers 
each  of  the  following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  imderstanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  considers  the  quality  of  the 
design  of  the  proposed  project.  In 
determining  the  quality  of  the  design, 
the  Secretary  considers  each  of  the 
following  factors: 

(1)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  popidation  or  other 
identified  needs. 

(2)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measiirable. 


(3)  The  ex  ent  to  which  the  design  for 
implementii  g  and  evaluating  the 
proposed  pr  >ject  will  result  in 
information  to  guide  possible 
replication  o  f  project  activities  or 
strategies,  including  information  about 
the  effective  less  of  the  approach  or 
strategies  en  ployed  by  the  project. 

(4)  The  ex  ent  to  which  the  proposed 
project  is  de  .igned  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Fei  leral  financied  assistance. 

(d)  Qualit '  of  the  project  evaluation. 
The  Secretai  y  considers  the  quality  of 
the  project  el^aluation  to  be  conducted 
of  the  propo  ;ed  project.  In  determining 
the  quality  at  the  evaluation,  the 
Secretary  considers  each  of  the 
following  factors: 

(1)  The  extent  to  which  the  evaluation 
will  providaguidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  otjker  settings. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  ofkhe  proposed  project. 

(3)  The  extent  to  which  the  methods 
of  evaluatioi  i  include  the  use  of' 
objective  pel  formance  measures  that  are 
qlearly  relat(  d  to  the  intended  outcomes 
of  the  projec  t  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

Final  Ap^Hications.  In  evaluating  final 
applicatiojisl  the  Secretary  uses  the 
following  seven  selection  criteria: 

'  (a)  Need  for  project.  The  Secretary 
considers  the  need  for  the  proposed 
project.  In  determining  need,  the 
Secretary  considers  each  of  the  - 

following  factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carriedl  out  by  the  proposed 
project. 

(b)  Signifi  :ance.  The  Secretary 
considers  th }  significance  of  the 
proposed  pr  )ject.  In  determining 
significance  the  Secretary  considers 
each  of  the  f  lUowing  factors: 

(1)  The  po  tential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  ejdent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  thfit  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  a  r  outcomes  likely  to  be 
attained  by  l  he  proposed  project. 

(4)  The  pc  tential  replicability  of  the 
proposed  pr  iject  or  strategies, 


including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  considers  the  quality  of  the 
design  of  the  proposed  project.  In 
determining  the  quality  of  the  design, 
the  Secretary  considers  each  of  the 
following  factors: 

(1)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  popidation  or  other 
identified  needs. 

(2)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(3)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(4)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  considers  the  quality  of 
the  evaluation  to  be  conducted  of  the 
proposed  project.  In  determining  the 
quality  of  evaluation  to  be  conducted, 
the  Secretary  considers  each  of  the 
following  factors: 

(1)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(3)  The  extent  to  which  me  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that,  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(e)  Quality  of  the  management  plan. 
The  Secretary  considers  the  quality  of 
the  personnel  who  will  carry  out  the 
proposed  project.  In  determining  the 
quality  of  the  management  plan,  the 
Secretary  considers  the  adequacy  of  the 
management  plan  to  achieve  the 
objectives  of  die  proposed  project  on 
time  and  within  budget,  including 
clearly  defined  responsibilities, 
timelines,  and  milestones  for 
accomplishing  project  tasks. 

(f)  Quality  of  project  personnel.  The 
Secretary  considers  the  quality  of  the 
personnel  who  will  carry  out  the 
proposed  project.  In  determining  the 
quality  of  project  personnel  the 
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Secretary  considers  each  of  the 
following  factors: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(g)  Adequacy  of  resources.  The 
Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources, 
the  Secretary  considers  each  of  the 
following  factors: 

(1)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(2)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(3)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553{b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2004,  the  Department  is 
continuing  to  expand  its  pilot  project  for 
electronic  submission  of  applications  to 
include  additional  formula  grant 
programs  and  additional  discretionary 
grant  competitions.  The  Comprehensive 
Program  — CFDA  No.  84.1 16A  is  one  of 
the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  under 
the  Comprehensive  Program  — CFDA 
No.  84.116A,  you  may  submit  your 
preapplication  and/or  yoiu-  final 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application).  Users  of  e-Apphcation 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
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not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  yova 
participation  in  e- Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 
If  you  participate  in  e-AppIication 
when  submitting  your  preapplication  or 
final  application,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  When  you  enter  the  e-Apphcation 
system,  you  will  find  information  about 
its  hoiurs  of  operation.  We  strongly 
recommend  that  you  do  not  wait  until 
the  application  deadline  date  to  initiate 
an  e-Application  package. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you-if  you  submit  an 
application  in  paper  format. 

•  You  may  submit  all  documents 
electronically,  including  the  Title  Page 
(Form  No.  ED  40-514)  and  Budget 
Summary  form,  and  all  necessary 
assurances  and  certifications. 

•  Your  e- Application  must  comply 
with  any  page  limit  requirements 
described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Title  Page 
(Form  No.  ED  40-514)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  40-514  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  (Item  #1)  of  the 
hard  copy  signature  page  of  the  ED  40- 
514. 

(4)  Fax  the  signed  ED  40-514  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavailability:  If  you  elect  to  participate 
iu  the  e-Application  pilot  for  die 
Comprehensive  Program  preapplication, 
CFDA  No.  84.116A,  or  the  final 
application,  CFDA  No.  84.1 16B,  and 
you  are  prevented  from  submitting  youi 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable. 


we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery. 

For  us  to  grant  this  extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date:  or 

(b)  The  e-AppUcation  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  hefore  granting  you  an 
extension.  To  request  this  extension  or 
to  confirm  the  Department's 
acknowledgement  of  any  system 
unavailability,  you  may  contact  either 
(1)  the  person  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  or  (2)  the  e-GRANTS  help  desk 
at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Comprehensive 
PiDgram  preapplication — CFDA  No. 
84.116A  or  final  application— CFDA  No. 
84.1163— at:  httpMe-gmnts.ed^ov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  appUciation 
package. 

For  Applications  Contact:  Education 
Pubhcations  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
567-7734.   • 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  fidpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CDFA  number 
84.116A. 

Note:  Application  text  and  forms  are 
available  on  the  FIPSE  Web  site  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 

Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  1990  K  Street. 
NW..  Washington,  DC  20006-8544. 
Telephone:  (202)  502-7500.  The 
application  text  and  forms  may  be 
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obtained  from  the  hitemet  address: 
http://www.ed.gov/FIPSE/. 

If  you  use  a  teleconunimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-677-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format.  However,  the 
Department  is  not  able  to  reproduce  in 
alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http:// 
www.ed.gov/news/fedregister. 

To  use  PDF  you  miisthave  Adobe 
Acrobat  Reader,  which  is  available  free 
on  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Goveriunent 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free.  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  federal  Regulations  is  available. on  GPO 
Access  at:  http://www/access.gpo.gov/narh/ 
index.html. 

Program  authority:  20  U.S.C.  1138- 
1138d. 

Dated:  September  15.  2003. 
Sally  L.  Stroup, 

Assistant  Secretary.  Office  of  Postsecondary 

Education. 

IFR  Doc.  03-23889  Filed  9-17-03;  8:45  am] 
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DEPARTMEirr  OF  ENERGY 

Federal  Enetgy  Regulatory 
Commissiori| 

[Docket  No.  lb03-71 5-000,  FERC  Form  715] 

Commisslort  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

September  llj2003. 

AGENCY:  Fed  jral  Energy  Regulatory 

Commission 

ACTION:  Notii  :e. 


SUMMARY:  In  compliance  with  the 
requirement^  of  Section  3506(c)(2)(a)  of 
the  Paperwoi  k  Reduction  Act  of  1995, 
44  U.S.C.  35116(c)(2)(A),  the  Federal 
Energy  Regu  atory  Commission 
(Commissioi )  is  soliciting  public 
comment  on  the  specifics  of  the 
information  tollection  described  below. 
DATES:  Comi  lents  on  the  collection  of 
information  ore  due  by  November  10, 
2003. 

ADDRESSES:  (copies  of  the  proposed 
collection  of  information  can  be 
obtained  froi  i  Michael  Miller,  Office  of 
the  Executivi  >  Director,  ED-30,  888  First 
Street,  NE.,  Af^ashington,  DC  20426. 
Comments  ir  ay  be  filed  either  in  paper 
format  or  ele  :tronically.  Those  parties 
filing  electro  aically  do  not  need  to  make 
a  paper  filin] . 

For  paper  ilings,  the  original  and  14 
copies  of  sue  h  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Ener  »y  Regulatory  Commission, 
888  First  Stri  let,  NE.,  Washington,  DC 
20426  and  re  fer  to  Docket  No.  IC03- 
715-000. 

Document ;  filed  electronically  via  the 
Internet  mus ;  be  prepared  in 
WordPerfect  MS  Word,  Portable 
Document  F(  irmat,  or  ASCII  format.  To 
file  the  docu  nent,  access  the 
Commission  s  Web  site  at  http:// 
www.ferc.go' '  and  click  on  "Make  an  E- 
filing,"  and  then  follow  the  instructions 
for  each  scresn.  First  time  users  will 
have  to  estat  lish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  I  ser  assistance  for  electronic 
filings  is  ava  lable  at  202-502-8258  or 


by  e-mail  to 


jfiling^ferc.gov.  Comments     as: 


should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
"eLibrary"  link.  For  user  assistance, 
contact  FERCOnlineSupport@ferc.gov  or 
toll-free  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  502-8415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
michael.milleT@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC-71 5  "Annual 
Transmission  Planning  and  Evaluation 
Report"  (OMB  Control  No.  1902-0171) 
is  used  by  the  Commission  to 
implement  the  statutory  provisions  of 
Sections  202,  207,  210,  211-213  of  the 
Federal  Power  Act  (FPA),  as  amended 
(49  Stat.  838;  16  U.S.C.  791a-825r)  and 
particularly  Sections  213(b),  304,  309 
and  311.  The  Commission  describes  the 
Form  715  filing  requirements  in  the 
Code  of  Federal  Regulations  (CFR) 
under  18  CFR  part  141.300. 

FERC  Form  No.  715  gathers  basic 
electric  transmission  systems 
information.  The  Commission  staff  uses 
the  Form  715  information  to  evaluate 
available  transmission  capacity  and 
transmission  constraints  on  electric 
transmission  systems.  Electrical 
transmission  customers  use  the 
information  to  determine  transmission 
availability. 

Transmission  dependent  utilities  use 
the  information  to  determine 
transmisision  availability  from 
alternative  wholesale  suppliers.  , 

Federal,  military,  and  private  agencies 
use  the  information  to  simulate  various 
scenarios  and  test  theories  in  order  to 
improve  the  current  transmission 
system.  Form  715  may  be  accessed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov/docs-filing/eforms- 
elec.Qsp. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 


Numt)er  of 
respondents  annually 

(1) 
183 


Number  of  respons^ 
per  respondent 

(2) 


Average  burden  hours 
per  response 

(3) 

160 


Total  annual 
burden  hours 

(1)x(2)x(3) 

29,280 
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Estimated  cost  burden  to  respondents: 
29,280  hours  /2,080  hours  per  year  x 
$117,041  per  year  =  $1,647,577.  The 
cost  per  respondent  is  equal  to  $  9,003. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  persoimel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  [7)  transmitting  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.,  permitting  electronic  submission  of 
responses. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23805  Filed  9-17-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-684-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Clianges  in  FERC  Gas  Tariff 

September  11,  2003. 

Take  notice  that  on  August  29,  2003, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  proposed  to 
become  effective  September  1,  2003: 

Fifty-Seventh  Revised  Sheet  No.  8 
Fifty-Seventh  Revised  Sheet  No.  9 
Fifty-Sixth  Revised  Sheet  No.  13 
Sixty-Ninth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $12.2  million 
of  above-market  costs  that  are  associated 
with  its  obligation  to  Dakota 
Gasification  Company  (Dakota)  and  the 
Dakota  buyout  costs  resulting  from  the 
assignment  of  the  Gas  Purchase 
Agreement  with  Dakota  as  well  as 
related  transportation  capacity  to  BP 
Canada  Energy  Marketing  Corp.  ANR 
states  that  they  propose  a  reservation 
surcharge  applicable  to  its  part  284  firm 
transportation  customers  to  collect 
ninety  percent  of  the  Dakota  costs,  and 
an  adjustment  to  the  maximum  base 
tariff  rates  of  Rate  Schedule  ITS  and 
overrun  rates  applicable  to  Rate 
Schedule  FTS-2,  so  as  to  recover  the 
remaining  ten  percent. 

ANR  states  tnat  the  proposed  changes 
would  increase  the  ctirrent  Above- 
Market  Dakota  Cost  recoveries  from 
$2,228,076  recovered  over  three  months 
to  $12,201,492  recovered  over  twelve 
months. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  on  or  before 
the  date  as  indicated  below.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 


number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  September  16,  2003. 

Magalie  R.  Salas, 

Seccetary. 

(FR  Doc.  03-23810  Filed  9-17-03;  8:45  am] 

BILUNG  COOE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPOa-552-001] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Compliance  Filing 

September  1 1 ,  2003.  *" 

Take  notice  that  on  September  8, 
2003,  Dominion  Cove  Point  LNG.  LP 
(Cove  Point)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  Substitute  Original  Sheet  No.  282, 
with  an  effective  date  of  August  25, 
2003. 

Cove  Point  states  that  the  filing  is 
being  made  in  compliance  with  the 
letter  order  issued  in  the  captioned  ' 
proceeding  on  August  22,  2003. 

Cove  Point  states  that  "the  purpose  of 
its  filing  is  to  comply  with  the 
Commission's  Order  accepting  Cove 
Point's  new  Section  27  of  the  General 
Terms  and  Conditions  of  its  Tariff 
(GT&C).  Section  27  authorizes  the  sale 
from  time  to  time  of  Regasified  LNG  or 
other  Natural  Gas  that  Cove  Point  has 
retained  or  taken  title  to  pursuant  to  the 
terms  of  the  GT&C,  effective  Rate 
Schedules,  or  Conunission  Orders  and 
that  it  desires  to  remove  from  its  system 
for  operational  reasons. 

Cove  Point  states  that  copies  of  its 
filing  have  been  served  upon  all  parties 
to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
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Commission  in  the  PubUc  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  Hnk.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659-  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(:)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  September  22,  2003. 

Linda  Mitry. 

Acting  Secretary. 

IFR  Doc.  03-23809  Filed  9-17-03;  8:45  am] 

BHJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-350-000] 

Georgia  Strait  Crossing  Pipeline  LP; 
Notice  of  Petition  for  a  Declaratory 
Order 

September  12,  2003. 

Take  notice  that  on  September  8, 
2003,  Georgia  Strait  Crossing  Pipeline 
LP  (GSX-US),  filed  in  Docket  No.  CP03- 
350-000,  piu'suant  to  Rule  207(a)(2)  of 
the  Rules  of  Practice  and  Procedure  of 
the  Federal  Energy  Regulatory 
Commission  (Commission),  a  petition 
for  a  declaratory  order.  In  its  petition, 
GSX-US  requests  the  Conunission  to 
find  that,  for  the  pipeline  project 
certificated  by  the  Commission  in 
Docket  No.  CPOl-176  et  ai,  GSX-US  is 
entitled  to  a  waiver  of  the  related 
certification  requirements  under  section 
401  of  the  Clean  Water  Act  and  the 
Coastal  Zone  Management  Act  because 
the  Washington  State  Department  of 
Ecology  has  exceeded  the  federal 
statutory  time-limits  for  acting  on  GSX- 
US's  requests  for  such  certifications. 

Any  person  desiring  to  intervene  or  to  • 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 


designated 
This  filing 


motions  or  protests  should  be  filed  on 
or  before  tl  e  comment  date  and,  to  the 
extent  appl  icable,  must  be  served  on  the 
applicant  a  nd  on  any  other  person 

on  the  official  service  list. 

s  available  for  review  at  the 
Commissio  [i  or  may  be  viewed  on  the 
Commissio  I's  Web  site  at  http:// 
www.ferc.g  ov  ,  using  the  "e-Library" 
link.  Enter  the  docket  number  excluding 
the  last  thr  se  digits  in  the  docket 
number  fie  d  to  access  the  document. 
For  assistai  ice,  please  contact  FERC 
Online  Suj  port  at 

FERCOnlin  eSupport@ferc.gov  or  toll- 
free  at  (866  208-3676,  or  for  TTY, 
contact  (20  !)502-8659.  Protests  and 
interventio  is  may  be  filed  electronically 
via  the  Inte  met  in  lieu  of  paper;  see  18 
CFR  385. 2t  01(a)(l)(iii)  and  the 
instruction  s  on  the  Commission's  Web 
site  under  1  he  "e-Filing"  hnk.  The 
Commissio  a  strongly  encourages 
electronic  1  ilings. 

Comment  Date:  September  29,  2003. 


Magalie  R 

Secretary. 
(PR  Doc.  03 
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5717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Eniergy  Regulatory 
Commission 

[Docket  No.  |rP03-€03-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Retition  for  Waiver 

September  in.  2003. 

Take  notice  that  on  September  2, 
2003,  Tennessee  Gas  Pipeline  Company 
(Termesseel)  tendered  for  filing  a  letter 
giving  notice  to  the  Commission  of  the 
impending  termination  of  two  service 
agreement^  between  Tennessee  and 
USGen  New  England,  Inc.  (USGen). 
Tennessee  states  that  U.SGen  is 
currently  a  party  to  two  Gas 
Transporta  lion  Agreements  for  use 
under  Teni  lessee's  Rate  Schedule  FT-A 
(Agreements).  The  Agreements  are  dated 
August  1 ,  i  002  and  run  through  October 
31,2013. 

Tennessee  states  that  it  has  received 
information  that  USGen  has  filed  a 
motion  wil  h  the  United  States 
Bankruptc  '  Court  for  the  District  of 
Maryland  !  eeking  authorization  to  reject 
the  Agreen  ents.  It  is  Tennessee's 
understanc  ing  that  based  on  the  Notice 
of  Hearing  filed  by  USGen,  the 
Bankruptc;  r  Court  may  rule  to  authorize 
the  rejectiqn,  and  thus  terminate  the 
Agreement  s,  as  early  as  September  4, 
2003. 


Tennessee  states  that  pursuant  to 
Article  VI,  Section  2  of  the  General 
Terms  and  Conditions  (GT&C)  of 
Tennessee's  FERC  Gas  Tariff,  if 
Tennessee  seeks  to  terminate  a  service 
agreement  for  non-payment,  then 
Tennessee  must  provide  at  least  thirty 
days  notice  of  such  termination. 
Tennessee  submits  that  GT&C  Article 
VI,  Section  2  does  not  apply  to  the 
instant  situation  because  here  the 
shipper  is  seeking  to  have  the 
Bankruptcy  Court  terminate  the 
Agreements.  In  accordance  with  the 
Bankruptcy  Court's  rules,  Tennessee 
states  that  it  is  not  at  this  time  seeking 
to  terminate  the  Agreements  for  non- 
payment. 

Tennessee  requests  that  the 
Commission  grant  Tennessee  any 
waivers  necessary,  including  a  waiver  of 
Article  VI,  Section  2  of  the  General 
Terms  and  Conditions  of  its  tariff,  for 
Tennessee  to  deem  the  agreements 
terminated  immediately  to  the  extent 
the  Bankruptcy  Court  grants  the  motion 
to  reject  the  Agreements,  so  that 
Tennessee  may  immediately  remarket 
the  capacity  held  under  the  Agreements. 

Tennessee  states  that  copies  of  the 
filing  will  be  served  on  USGen. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.^  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwTv./erc.gov  using  the  "eLibrary". 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 
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Comment  Date:  September  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23813  Filed  9-17-03;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-€01-<X)0] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

September  11.  2003. 

Take  notice  that  on  September  9, 
200.3,  TransColorado  Gas  Transmission 
Company  CTransColorado)  tendered  for 
to  become  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  Original 
Sheet  No.  229A.  to  be  effective  October 
9,  2003. 

TransColorado  states  that  the  purpose 
of  this  filing  is  to  supplement 
TransColorado's  right  of  first  refusal 
tariff  provisions  as  contained  in  Section 
7  of  the  General  Terms  and  Conditions 
(GT&C)  to:  (1)  reflect  a  new  right  of  first 
refusal  notice  provision  that  would 
apply  in  the  event  a  construction  project 
is  proposed;  and  (2)  allow  firm  shippers 
to  extend  the  terms  of  their  service 
agreements  and  not  be  subject  to  the 
otherwise  applicable  right  of  first  refusal 
process. 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  on  all 
of  its  customers  and  effected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  cmd  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23811  Filed  9-17-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-602-000] 

wnilston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

September  11,  2003. 

Take  notice  that  on  September  9, 
2003,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  October  9,  2003: 

Tenth  Revised  Sheet  No.  252 
Third  Revised  Sheet  No.  252A.01 
Second  Revised  Sheet  No.  252A.02 
Second  Revised  Sheet  No.  252A.04 
Third  Revised  Sheet  No.  283A 
Second  Revised  Sheet  No.  283D 

Williston  Basin  states  that  the 
proposed  tariff  changes  are  being 
requested  to  avoid  administrative  and 
accounting  burdens  encountered  by 
both  the  Company  and  its  shippers  due 
to  the  current  penalty  credit  timing  in 
the  Company's  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 


Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  22,  2003. 

Nfagalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-23812  Filed  &-17-03:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM01 -12-000,  RT02-1-000r 
EL02-9-000] 

Arizona  Public  Service  Company,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  Tucson 
Electric  Power  Company,  WestConnect 
RTO,  LLC,  Remedying  Undue 
Discrimination  Through  Open  Access 
Transmission  Service  and  Standard 
Electricity  Market  Design;  Notice  of 
Technical  Conference 

September  12,  2003. 

As  aimounced  in  the  Notice  of 
Technical  Conference  issued  on  August 
7,  2003,  a  technical  conference  will  be 
held  on  September  24,  2003,  to  discuss 
with  states  and  market  participants  in 
the  WestConnect  region  the  timetables 
for  addressing  wholesale  power  market 
design  issues  and  to  explore  ways  to 
provide  flexibility  the  region  may  need 
to  meet  the  requirements  of  the  final 
rule  in  this  proceeding.  Members  of  the 
Commission  will  attend  and  participate 
in  the  discussion. 

The  conference  will  focus  on  the 
issues  identified  in  the  agenda,  which  is 
appended  to  this  notice  as  Attachment 
A.  However,  participants/stakeholders 
may  present  tbeir  views  on  other 
important  issues  that  relate  to  the 
development  of  the  Wholesale  Power 
Market  Platform. 

The  conference  will  begin  at  10  a.m. 
and  wrill  adjourn  at  about  4  p.m. 
Mountain  Standard  Time  at  the  Pointe 
Hilton  Squaw  Peak  Resort,  7677  N.  16th 
Street  in  Phoenix,  Arizona.  The 
conference  is  open  for  the  public  to 
attend,  and  registration  is  not  required; 
however,  in-person  attendees  are  asked 
to  register  for  the  conference  on-line  at 
http://www.ferc.gov/whats-new/ 
registration/smd_0924-fonn.asp. 

Transcripts  of  the  conference  will  be 
immediately  available  itoxa  Ace 
Reporting  Company  (202-347-3700  or    . 


54726 


Federal  Register /Vol.  68,  N0.M8I /Thursday,  September  18,  2003 /Notices 


1-800-336-6646)  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Conunission's  eLibrary  (FERRIS)  seven 
calendar  days  after  FERC  receives  the 
transcript.  Additionally,  Capitol 
Connection  offers  the  opportunity  to 
remotely  listen  to  the  conference  via  the 
Internet  or  a  Phone  Bridge  Connection 
for  a  fee.  Interested  persons  should 
make  arrangements  as  soon  as  possible 
by  visiting  the  Capitol  Connection  Web 
site  at  http:// 

www.capitolconnection.gmu.edu  and 
clicking  on  "FERC."  If  you  have  any 
questions  contact  David  Reininger  or 
Julia  Morelli  at  the  Capitol  Connection 
(703-993-3100). 

For  more  information  about  the 
conference,  please  conUct  Sarah 
McKinley  at  (202)  502-8004  or 
sarah.mckinley®ferc.gov. 

Magalie  R.  Salas, 

.Secretary. 

Appendix  A 

Agenda 

10-10:15  a.m.  Opening  Remai,ks 
Chairman  Pat  Wood,  Federal  Energy 

Regulatory  Commission 
Commissioner  Nora  Brownell,  Federal 

Energy  Regulatory  Commission 
Commissioner  William  Massey,  Federal 
Energy  Regulatory  Commission 
10:15-11  a.m.  State  and  Regional  Issues 
Chaiiman  Marc  Spitzer,  Arizona 

Corporation  Commission 
Chairwoman  Lynda  M.  Lovejoy,  New 
Mexico  Public  Regulation  Commission 
11-11:30  a.   ..  WestConnect  RTO's  Wholesale 
Power  Market  Platform  Overview 
Charles  Reinhold,  WestConnect  Project 
Manager 
11:30-11:45  a.m.  wesTTrans,  Public  Power 
Initiative — West 
David  Wiggs,  General  Manager,  Los 
Angeles  Department  of  Water  and  Power 
11:45-1  p.m.  Lunch  Break 
1-2  p.m. 

Transmission  Owners  Panel 
.  Moderator:  Steve  Glaser    'enior  Vice 
President,  Tucson  Ele>.  ric  Power 
Company 

•  Steve  Wheeler,  Senior  Vice  President, 
Regulation,  System  Planning  &  Operations, 
Arizona  Public  Service  Company. 

•  David  Areghini,  Associate  General 
Manager,  Power,  Construction  and 
Engineering  Services,  Salt  River  Project 
Agricultural  Improvement  and  Power 
District. 

•  Steve  Fausett,  Senior  Vice  President, 
Transmission,  Tri-State  Generation  and 
Transmission 

•  Tom  Jones,  Grand  Canyon  State  Electric 
Cooperative  Association 

•  Ronald  Moulton.  Manager,  Electric 
Power  Restructuring,  Western  Area  Power 
Administration,  Desert  Southwest  Regional 
Office 

2-3  p.m.  Other  Stakeholders  Panel 
Moderator:  Michael  M.  Grant,  Gallagher  & 
Kennedy 


•  Steve  Hu  iman.  Director,  Market  Design 
&  Regulatory  Affairs — West  Region,  Mirant 
Inc. 

•  John  Woi  idley,  Morgan  Stanley  Capital 
Group,  Inc. 

•  Dennis  L  Delaney,  K.R.  Saline  & 
Associates,  P  ^C,  for  Arizona  Consumer 
Owned  Electi  ic  Systems 

•  Scott  Gu  ting.  Energy  Strategies,  Inc. 

•  Chris  Ell  son,  American  Wind  Energy 
Association 

•  Steven  C  Begay,  General  Manager.  Din, 
Power  Autho  'ity 

3-4  p.m.  Ope  n  Discussion 

4  p.m.  End  ol  Conference 

[PR  Doc.  03-;  3814  Filed  9-17-03;  8:45  am) 

BILUNG  CODE  ( 717-41-P 


DEPARTME  NT  OF  ENERGY 

Federal  Em  rgy  Regulatory 
Commissio  i 

Notice  of  A|  >plication  To  Amend 
License  arm  Soliciting  Comments, 
Motions  Tojintervene,  and  Protests 

September  1|,  2003. 

Take  notifce  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  ii^spection: 

a.  Application  Type:  Non-project  use 
of  project  lapds  and  waters. 

b.  Pro/ecfLVo.:  1494-251. 

c.  Date  FOed:  March  25,  2003. 

d.  Applicant:  Grand  River  Dam 
Authority  {6RDA). 

e.  Name  of  Project:  Pensacola  Dam. 

f.  Locatiop:  The  project  is  located  on 
the  Grand  (lleosho)  River  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma.  The  project  does  not  occupy 
any  Federal  or  tribal  lands.  The 
proposed  m  in-project  use  would  be 
located  on  tpe  Duck  Creek  arm  of  Grand 
Lake  O'  Tha  Cherokees  in  Delaware 
County. 

g.  Filed  P  irsuant  to:  Federal  Power 
Act  16  U.S.i  :.  791(a)— 825(r). 

h.  Applic  jnt  Contact:  Mary  Von 
Drehle  or  Ti  iresa  Hicks,  Grand  River 
Dam  Autho  ity,  P.O.  Box  409,  Vinita, 
OK  74301. 1  'hone:  (918)  256-5545. 

i.  FERC  Opntact:  Heather  Campbell, 
heather.canipbell@ferc.gov  or  202-502- 
6182.  I 

j.  Deadliofe  for  filing  comments  and  or 
motions:  Otitober  14,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  ponmiission,  888  First  Street 
NE.,  Washington,  DC  20426.  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  i8  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commissioii's  Web  site  imder  the  "e- 
Ftling"  link.  Please  reference 


"Pensacola  Project,  FERC  Project 
No.1494-250"  on  any  conunents  or 
motions  filed. 

k.  Description  of  the  Application: 
GRDA  requests  Commission  approval  to 
permit  John  Mullen  d/b/a  Thunder  Bay 
Marina  Facility  to  reconfigure  the  docks 
at  the  existing  Thunder  Bay  Marina.  The 
completed  marina  installation  would 
consist  of  8  floating  docks  containing 
204  slips.  The  marina  was  approved  on 
July  25, 1996  to  include  8  floating  docks 
containing  a  total  of  209  boat  slips. 
Thunder  Bay  Marina  has  completed  all ' 
but  three  docks  of  the  approved  marina. 
It  needs  to  reconfigure  these  remaining 
docks  to  alleviate  possible  congestion  at 
this  location  due  to  the  construction  of, 
the  Harbor's  View  Marina,  located 
northeast  of  the  Thunder  Bay  Marina. 

1.  Locations  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 
.  n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Ntunber  of 
\h".  particular  application  to  which  the 
filmg  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
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the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23806  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  6717-OT-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Extension  of 
Time  to  Commence  and  Complete 
Construction  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

September  11,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Extension  of 
Time  to  Commence  and  Complete 
Construction. 

b.  Project  No:  11214-010. 

c.  Date  Filed:  August  19,  2003. 

d.  Applicant:  Southwestern  Electric 
Cooperative,  Inc.  (Applicant  or 
Southwestern). 

e.  Name  and  Location  of  Project:  The 
Carlyle  Hydroelectric  Project  is  to  be 
located  at  the  U.S.  Army  Corps  of 
Engineers'  Carlyle  Dam  on  the 
Kaskaskia  River  near  the  City  of  Carlyle 
in  Clinton  County,  IlKnois. 

f.  Filed  Pursuant  to:  Public  Law  108- 
12. 

g.  Applicant  Contacts:  For 
Southwestern:  Michael  Postar,  Duncan, 
Weinberg,  Genzer  &  Pembroke,  P.C, 
1615  M  Street  NW.,  Suite  800, 
Washington,  DC  20036,  (202)  467-6370. 
For  the  City  of  Carlyle:  Donald  H. 
Clarke,  Law  Offices  of  GKRSE,  1500  K 
St.  NW.,  Suite  330,  Washington,  DC 
20005,  (202)  408-5400. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 


i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene: 
October  10,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426.  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper;  see  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings.  Please 
include  the  project  number  (P-11214- 
010)  on  any  comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunents 
on  that  resource  agency. 

j.  Description  of  Application:  Public 
Law  108-12  authorizes  the  Commission 
to  reinstate  the  license  for  the  Carlyle 
Project  as  of  June  24,  2000,  and  to 
extend  the  time  during  which  the 
licensee  is  required  to  commence  the 
construction  of  the  project  for  three 
consecutive  2-year  periods  beyond  June 
26,  2001.  The  Applicant  accordingly 
requests  that  the  deadline  for 
commencement  of  project  construction 
be  extended  to  July  26,  2005,  and  that 
the  deadline  for  completion  of 
construction  also  be  extended.- 
Southwestem  and  the  City  of  Carlyle, 
Illinois,  have  reached  an  agreement 
whereby  they  will  cooperate  in  seeking 
reinstatement  of  the  license,  extension 
of  the  construction  schedule,  and 
transfer  of  the  license  from 
Southwestern  to  Carlyle.  Public  notice 
of  the  joint  application  for  approval  of 
transfer  of  the  license,  also  filed  on 
August  19,  2003,  will  be  issued  at  such 
time  as  the  license  is  reinstated. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-fi^e  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov .  For 
TTY,  call  (202)  ^02-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 


1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

m.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  s[>ecified 
comment  date  for  the  particular 
application. 

n.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

o.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcdy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-23807  Filed  9-17-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Docket  No«.  RPOO-336-014] 

El  Paso  Natural  Gas  Company;  Notice 
of  Technical  Conference 

September  12.  2003. 

The  Commission,  in  its  order  of 
August  29,  2003  in  this  proceeding,^ 
directed  that  a  technical  conference  be 
held  to  address  the  issues  raised  by  El 
Paso  Natiual  Gas  Company's  (El  Paso) 
tariff  compUance  filing  of  August  1, 
2003. 

Take  notice  that  a  technical 
conference  will  be  held  on  Wednesday, 
September  24,  2003,  at  9  am,  in  a  room. 
to  be  designated  at  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

All  interested  parties  are  permitted  to 
attend. 

The  issues  addressed  at  the 
conference  will  be  related  to  El  Paso's 
August  1,  2003  filing  and  the 
implementation  of  capacity  reallocation 
on  the  El  Paso  system  which  was 
effective  September  1,  2003.  These 
issues  include,  but  are  not  limited  to, 
receipt-delivery  point  combinations, 
primary  delivery  points  for  Block 
capacity,  scheduling  priorities,  and  pro 
rata  allocations. 

For  further  information  please 
contact:  Ingrid  Olson  at  (202)  502-8406 
or  Elizabeth  Zerby  at  (202)  502-8143. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-23808  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  6717-Ot-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

E 

[FRL-756fr-«] 

EPA  Public  Meeting:  Market 
Enhancement  Opportunities  for  Water- 
Efficient  Products;  Notice  of  Public 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKm:  Notice. 

SUIMNARY:  The  Environmental  Protection 
Agency  is  hosting  a  one-day  public 
meeting  to  discuss  market  enhancement 
opportunities  for  water-efficient 
products.  EPA's  goal  is  to  bring  together 
stakeholders  from  Federal,  state  and 
local  governments;  manufacturers; 
retailers;  environmental  groups;  and 


other  interested  parties  to  exchcuige 
information  and  views  on  promoting 
water-efficiJBnt  products  in  the 
marketplace. 

The  mee^ng  will  consist  of  several 
panel  discussions,  and  is  open  to  the 
public.  Tha  audience  will  have  an 
opportunity  to  ask  questions  and 
provide  cofiments  at  the  conclusion  of 
the  meeting. 

DATES:  Thelmeeting  will  begin  at  9  a.m. 
on  October  9,  2003. 

ADDRESSES j  The  meeting  will  be  held  at 
the  Hotel  Washington,  15th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004. 

FOR  FURTHE  n  INFORMATION  CONTACT:  For 
more  information  on  this  meeting, 
please  see  IPA's  Water  Efficiency  Web 
page  at  wvv{v.epa.gov/owm/water- 
efficiency/i  idex.htm.  You  may  also 
register  onl  ne  and  request  special 
acconunodi  itions  at  http:// 
www.ergwe  b. com/ projects/ water/ 
register.htn  i,  or  by  contacting  ERG,  Inc. 
by  e-mail  ^j  neetings@erg.com),  phone 
(781-674-3  374),  fax  (781-674-2906),  or 
in  v»Titing  ( iRG,  Conference 
Registration,  110  Hartwell  Avenue, 
Lexington,  VIA  02421-3136).  Seating  is 
limited,  th(  refore,  please  register  or 
request  spe  cial  accommodations  no  later 
thanOctob;r  2,  2003. 

Dated:  Sep  tember  1 1 .  2003. 
James  A.  Ha  ilon. 

Director.  Off  ce  of  Wastewater  Management. 
IFR  Doc.  03-123851  Filed  9-17-03;  8:45  am] 
BILUNG  CODE 
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1 104  FERC  1 61.232  (2003). 


FEDERAL  (COMMUNICATIONS 
COMMISSION 

Notice  of  njblic  Information 
CollectionAs)  Being  Reviewed  by  the 
Federal  Coinmunications  Commission, 
Comments  Requested 

September  ijl.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agoncies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  bjl  the  Paperwork  Reduction 
Act  (PRA)  if  1995,  Pub.  L.  No.  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  Ne  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  v^id  control  number. 
Comments  are  requested  concerning  (a) 
whether  th }  proposed  collection  of 


information  is  necessary  f     the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  November  17, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW,  Washington, 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  (202)-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION:      . 

OMB  Control  No.:  3060-1044. 

Title:  Review  of  the  Section  251 
Unbundling  Obligations  of  Incumbent 
Local  Exchange  Carriers  CC  Docket  #01- 
338,  96-98,  98-147,  Report  and  Order 
and  Order  on  Remand  and  Further 
NPRM. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit,  not-for-profit  institutions  and 
State,  local  or  tribal  Government. 

Number  of  Respondents:  2,369. 

Estimated  Time  Per  Response:  8—40 
hours. 

Frequency  of  Response:  On  occasion 
reporting,  recordkeeping  requirement, 
and  third  party  disclosure  requirements. 

Total  Annual  Burden:  74,120  hours. 

Total  Annual  Cost:  $5,275,000. 

Needs  and  Uses:  In  the  Report  and 
Order  on  Remand  and  Further  Notice  of 
Proposed  Rulemaking,  issued  in  CC 
Dockets  01-338,  96-98,  98-147,  the 
Commission  adopts  new  rules  to  govern 
the  availability  of  unbundled  network 
elements  to  competitive  local  exchange 
carriers  from  incumbent  local  exchange 
carriers.  The  Commission  amends  its 
standard  for  determining  which  network 
elements  must  be  provided  on  an 
imbimdled  basis  and  determines  which 
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network  elements  meet  this  standard. 
The  Commission  establishes  eligibility 
criteria  for  certain  combinations  of 
unbundled  network  elements.  The 
Commission  allows  state  regulatory 
commissions  to  initiate  proceedings  to 
make  additional  determinations 
consistent  with  specific  Commission 
guidance. 

OMB  Control  No.:  3060-0929. 

Title:  Application  for  Multipoint 
Distribution  Service  or  Instructional 
Television  Fixed  Service  Modification 
to  Main  Station,  Booster  Station, 
Response  Station  Hub  or  125  kHz  (I 
Channels)  station. 

Form  No.;  FCC  331. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
•  profit;  Not-for-profit  institutions. 

Number  of  Re_spondents:  4,000. 

Estimated  Time  Per  Response:  55 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  other  open 
window  filing. 

Total  Annual  Burden:  8,000  hours. 

Total  Annual  Cost:  19,465,000. 

Needs  and  Uses:  FCC  Form  331  is  to 
be  used  by  Multipoint  Distribution 
Service  (MDS),  Multichannel  Multipoint 
Distribution  Service  (MMDS), 
Instructional  Television  Fixed  Service 
(ITFS)  or  commercial  ITFS  licensees  to 
apply  for  modification  to  a  main  station, 
or  modification  to  or  a  new  response 
station  hub,  high-power  signal  booster 
station,  low-power  signal  booster  station 
or  125  kHz  {I  Channel)  station.  The  FCC 
uses  the  information  to  determine 
whether  the  applicant  meets  legal  and 
technical  requirements  and  to  ensure 
that  the  public  interest  would  be  served 
by  grant  of  the  application. 

Federal  Ck)nimunications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(PR  Doc.  03-23796  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 

Security  for  ttie  Protection  of  the 
Public;  Rnancial  Responsibility  To 
Meet  Liability  Incurred  for  Deatti  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death' or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pub.  L.  89-777  {46  App.  U.S.C.  817(d)) 


and  the  Federal  Maritime  Commission's 

implementing  regvdations  at  46  CFR  part 

540,  as  amended: 

American  West  Steamboat  Company 
LLC  and  EN  Boat  LLC,  2101  Fourth 
Avenue,  Tampa,  FL  33605,  Vessel: 
Empress  of  the  North. 

Carnival  Corporation,  3655  NW.  87th 
Avenue,  Miami,  FL  33178-2193, 
Vessel:  Carnival  Glory. 

Costa  Crociere  S.p.A.  and  Costa  Cruise 
Lines  N.V.,  Venture  Corporate  Center 
II,  200  S.  Park  Road,  Suite  200, 
Hollywood,  FL  33021-8541,  Vessel: 
Costa  Mediterranea. 

Crystal  Cruises,  Inc.,  Crystal  Ship  Three 
(Bahamas)  Limited  and  Serenity 
Maritima  Shipholding  Limited 
(Bahamas),  2049  Century  Park  East, 
Suite  1400,  Los  Angeles,  CA  90067, 
Vessel:  Crystal  Serenity. 

Cunard  Line  Limited  and  Saga  Shipping 
Company  Ltd.,  6100  Blue  Lagoon 
Drive,  Suite  400,  Miami,  FL  33126, 
Vessel:  Caronia. 

Holland  America  Line  Inc..  Holland 
America  Line  N.V.,  and  HAL  Antillen 
N.V.,  300  Elliott  Avenue  West, 
Seattle,  WA  98119.  Vessel: 
Oosterdam. 

Imperial  Majesty  Cruise  Line,  L.L.C.  and 
Celebration  World  Cruises,  Inc..  2950 
Gateway  Drive  Suite  200,  Pompano 
Beach,  FL  33069,  Vessel:  Regal 
Empress. 

Lake  Michigan  Trans-Lake  Shortcut,  Inc. 
(d/b/a  Lake  Michigan  Car  Ferry 
Service,  Inc.  and  Lake  Michigan 
Carfeny),  P.O.  Box  708,  701  Maritime 
Drive,  Ludington,  MI  49431,  Vessel: 
Badger. 

Magic  Cruise  Line  Services  Co.  (d/b/a 
Ocean  Club  Cruises  emd  Ocean  Club 
Cruise  Line)  and  Alberta  Trading  Co., 
405-A  Atlantis  Road,  Cape  Canaveral, 
FL  32920,  Vessel:  Mirage  1. 

Norwegian  Cruise  Line  Limited  and 
Norwegian  Sun  Limited,  7665 
Corporate  Center  Drive,  Miami,  FL 
33126,  Vessel:  Norwegian  Sun. 

P  &  O  Princess  Cruises  International 
Limited,  Princess  Cruise  Lines,  Ltd. 
and  P  &  O  Princess  Cruises  plc, 
Richmond  House,  Terminus  Terrace, 
Southampton  S014  3PN,  United 
Kingdom,  Vessel:  Adonia. 

Princess  Cruise  Lines,  Ltd.  and  P  &  O 
Princess  Cruises  International 
Limited,  24305  Town  Cehter  Drive, 
Santa  Clarita,  CA  91355-4999.  Vessel: 
Regal  Princess. 

Princess  Cruise  Lines,  Ltd.,  P  &  O 
Princess  Cruises  International  Limited 
and  Brittany  Shipping  Corporation, 
Ltd.,  24305  Town  Center  Drive,  Santa 
Clarita,  CA  91355-4999,  Vessels: 
Coral  Princess  and  Island  Princess. 
Princess  Cruise  Lines,  Ltd.,  P  &  O 
Princess  Cruises  International  Limited 


and  Copropriete  du  Navire  R3,  24305 
Town  Center  Drive,  Santa  Clarita,  CA 
91355-4999,  Vessel:  Pacific  Princess. 

Princess  Cruise  Lines,  Ltd.,  P  &  O 
Princess  Cruises  International  Limited 
and  Corot  Shipping  Corporation 
(Sociedade  Unipessoal)  Lda.,  24305 
Town  Center  Drive,  Santa  Clarita,  CA 
91355-4999,  Vessel:  Sun  Princess. 

Princess  Cruise  Lines,  Ltd.,  P  &  O 
Princess  Cruises  International  Limited 
and  Fairline  Shipping  Corporation, 
Ltd.,  24305  Town  Center  Drive,  Santa 
Clarita,  CA  91355-4999,  Vessel:  Dawn 
Princess. 

Princess  Cruise  Lines,  Ltd.,  P  &  O 

Princess  Cruises  International  Limited 
and  Fairline  Shipping  International 
Corporation,  Ltd..  24305  Town  Center 
Drive,  Santa  Clarita,  CA  91355-4999, 
Vessel:  Grand  Princess. 

Princess  Cruise  Lines,  Ltd.,  P  &  O 
Princess  Cruises  International  Limited 
and  GP2,  Ltd.,  24305  Town  Center 
Drive,  Santa  Clarita,  CA  91355-4999, 
Vessel:  Golden  Princess. 

Princess  Cruise  Lines,  Ltd..  P  &  O 
Princess  Cruises  International  Limited 
and  GP3,  Ltd.,  24305  Town  Center 
Drive,  Santa  Clarita,  CA  91355-4999, 
Vessel:  Sfar  Princess. 

Princess  Cruise  Lines,  Ltd.,  P  &  O     " 
Princess  Cruises  International 
Limited,  Princess  Cruises 
(Shipowners)  Ltd.  and  Princess  Tours, 
Ltd.,  24305  Town  Center  Drive,  Santa 
Clarita,  CA  91355-4999,  Vessel: 
Royal  Princess. 

Pullmantur  S.A.  (d/b/a  Pidlmantxu- 
Cruises),  Pullmantur  Shipping  Ltd* 
(d/b/a  Trident  Corporate  Services) 
and  Seahawk  North  America  LLC, 
Orense,  16,  28020  Madrid,  Spain, 
Vessel:  Pacific. 

Radisson  Seven  Seas  Cruises,  Inc., 
Supplystill  Limited  and  Seadance 
Limited,  600  Corporate  Drive,  Suite 
410,  Fort  Lauderdale,  FL  33334, 
Vessel:  Seven  Seas  Voyager. 

Royal  Caribbean  Cruises  Ltd.  (d/b/a 
Royal  Caribbean  International)  and 
Serenade  of  the  Seas,  Inc.,  1050 
Caribbean  Way,  Miami,  FL  33132- 
2096,  Vessel:  Serenade  of  the  Seas^ 

Scotia  Prince  Cruises  Limited,  Prince  of 
Fundy  Cruises  Ltd.,  Transworid 
Steamship  Company  (Panama)  Inc. 
and  International  Shipping  Partners, 
Inc.,  P.O.  Box  4216,  468  Commercial 
Street,  Portland.  ME  04101-0416, 
Vessel:  Scotia  Prince. 

Silversea  Cruises  Ltd.  and  Silver  Cloud 
Shipping  Co.  Ltd.,  110  East  Broward 
Boulevard,  Fort  Lauderdale,  FL 
33301,  Vessel:  Silver  Cloud. 

Silversea  Cruises  Ltd.  and  Silver  Wind 
Shipping  Ltd.,  110  East  Broward 
Boulevard,  Fort  Lauderdale,  FL 
33301,  Vessel:  Silver  Wind. 
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Dated:  September  12,  2003. 
Biyant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  03-23788  Filed  9-17-03;  8:45  ami 

■LLMQ  CODE  C730-01-P 

FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  ttie 
Public  Indemnification  of  Passengers 
tor  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  89-777  (46  App.  U.S.C.  817  (e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Discovery  Cruises  Limited  (d/b/a 
Discovery  World  Cruises  Inc.),  1800 
S.E.  10th  Avenue,  Suite  205,  Fort 
Lauderdale,  FL  33316,  Vessel: 
DISCOVERY. 
Imperial  Majesty  Cruise  Line  L.L.C. 
(d/b/a  Imperial  Majesty  Cruise  Line), 
2950  Gateway  Drive,  Suite  200, 
Pompano  Beach,  FL  33069,  Vessel: 
REGAL  EMPRESS. 
Lake  Michigan  Trans-Lake  Shortcut,  Inc. 
(d/b/a  Lake  Michigan  Car  Ferry 
Service,  Inc.  and  Lake  Michigan 
Carferry),  P.O.  Box  708,  701  Maritime 
Drive,  Ludington,  MI  49431,  Vessel: 
BADGER. 
Magic  Cruise  Line  Services  Co.  (d/b/a 
Ocean  Club  Cruises  and  Ocean  Club 
Line)  and  Alberta  Trading  Co.,  405-A 
Atlantis  Road,  Cape  Canaveral,  FL 
32920,  Vessel:  MIRAGE  1. 
Mediterranean  Shipping  Cruises  S.p.A., 
Piazza  Garibaldi  91,  Naples  80142, 
Italy.  Vessel:  LIRICA. 
Norwegian  Cruise  Line  Limited  (d/b/a 
Norwegian  Cruise  Line),  7665 
Corporate  Center  Drive,  Miami,  FL 
33126,  Vessel:  PRIDE  OF  AMERICA. 
Oceania  Cruises,  Inc.,  8120  N.W.  53rd 
Street,  Miami.  FL  33166,  Vessel: 
REGATTA. 
Princess  Cruise  Lines,  Ltd.  and  P  &  O 
Princess  Cruises  International 
Limited.  24305  Town  Center  Drive, 
Santa  Clarita,  CA  91355^999, 
Vessels:  CARIBBEAN  PRINCESS, 


CORAL  rtUNCESS.  DAWN 
PRINCESS,  DIAMOND  PRINCESS, 
GOLDEN'PRINCESS,  GRAND 
PRINCESS,  ISLAND  PRINCESS, 
PACIFIC  PRINCESS.  REGAL 
PRINCESS,  ROYAL  PRINCESS, 
SAPPHni:  PRINCESS,  STAR 
PRINCESS  and  SUN  PRINCESS. 

PullmantuTiS.A.  (d/b/a  Pullmantur 
Cruises),  0rense,  16,  28020  Madrid, 
Spain.  Vdssel:  PACIFIC. 

Royal  Olympic  Cruises  Ltd  and  RO 
Cruises.  I  ic.  805  3rd  Avenue.  18th 
Floor.  Ne^r  York.  NY  10022-7513, 
Vessels:  ( JLYMPIA  EXPLORER  and 

olymp4  voyager. 

Scotia  Prinde  Cruises  Limited,  Prince  of 
Fundy  Cr  iiises  Ltd.,  Transworld 
Steamshi )  Company  (Panama)  Inc. 
and  Inter  lational  Shipping  Partners. 
Inc..  Stati  on  A,  P.O.  Box  4216,  468 
Commerc  ial  Street,  Portland,  ME 
04101-04 16,  Vessel:  SCOTIA  PRINCE. 

Silversea  Q  uises  Ltd.  and  Silver  Cloud 
Shipping  Co.  Ltd.,  110  East  Broward 
Boulevar(  I,  Fort  Lauderdale.  FL 
33301 ,  Vessel:  SILVER  CLOUD. 

Silversea  Cruises  Ltd.  and  Silver  Wind 
ShippingjLtd.,  110  East  Broward 
Boulevar(  I,  Fort  Lauderdale.  FL 
33301 .  V«  ssel:  SILVER  WIND. 

Dated:  Sep  ember  12,  2003. 
Bryant  L.  Va  iBrakle, 

Secretary. 

[FR  Doc.  03-  »3787  Filed  9-17-03;  8:45  am] 

BILLING  CODE  I  i730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Trartsportation  Intermediary 
License  Rel/ocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  hate  been  revoked  pursuant  to 
section  19  df  the  Shipping  Act  of  1984 
(46  U.S.C.  a  pp.  1 718)  and  the 
regulations  af  the  Commission 
pertaining  t  a  the  licensing  of  Ocean 
Transportat  ion  Intermediaries,  effective 
on  the  corr«  sponding  date  shown  below: 

License  Ni  mfaer;  13507N. 
Name:  Car  ;o  Carriers  Ltd. 
Address:  3  '29  Union  Road,  Suite  17, 
Cheektowagj ,  NY  14225^246. 
Date  Revoi  ed:  July  20,  2003. 
Reason:  Fa  iled  to  maintain  a  valid  bond. 
License  Nl  mber:  17882N. 


Name:  Clarke  International  Services  Inc. 

Address:  359  N.  Oak  Street,  Inglewood,  CA 
90302. 

Date  Revoked:  August  21,  2003. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  16743N. 

Name:  Courtney  International  Forwarding 
Inc. 

Address:  372  Doughty  Boulevard,  2nd 
Floor,  Inwood,  NY  11096. 

Date  Revoked:  August  18,  2003. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  1681 3F. 

Name:  Exim  Forwarding,  Inc. 

Address:  8050  Harrisburg,  Houston,  TX 
77012. 

Date  Revoked:  August  6,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  18254N. 

Name:  Full  Service  Logistics,  Inc. 

Address:  2029  E.  Cashdan  Street,  Rancho 
Dominguez,  CA  90220. 

Date  Revoked:  August  16,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  13579N. 

Name:  JCW  International  Group,  Inc.  dba 
JCW  Freight  Systems  dba  JCW  Container 
Line. 

Address:  131  South  Maple  Avenue,  Unit  7, 
South  San  Francisco,  CA  94080. 

Date  Revoked:  July  12,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  283N. 

Name:  Saima  Avendero  USA,  Inc. 

Address:  550  Broad  Street,  SuitelOOl, 
Newark,  NJ  07102. 

Date  Revoked:  August  4,  2003. 

Reason:  Surrendered  license  voluntarily. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

|FR  Doc.  03-23786  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  673(M)1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
515. 


License  no. 


'^ame/address 


Date  reissued 


4015F  .. 
16743F 
17126N 
3864F  .. 


Caribbean  Cold  Storage,  Inc.,  1505  Denni$  Street,  Jacksonville,  FL  32204 
Courtney  International  Fonvarding  Inc.,  37g  Doughty  Blvd.,  2nd  Floor,  Inwood,  NY  11096 
Daily  Freight  Cargo,  Corp.,  8426  N.W.  7Qth  Street,  Miami,  FL  33166 

Fredonia,  Inc.  dba  Fredonia  Cargo  Lines,  478  Pennsylvania  Avenue,  Suite  307,  Glen  Ellyn, 
60137. 


IL 


August  1 ,  2003. 
August  18,  2003. 
December  8,  2002. 
July  21,  2003. 
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License  no. 


4383F 


Name/address 


Relogistics  Wortdwide,  Inc.,  8767  South  Street,  Indianapolis,  IN  46038 


Date  reissued 


July  10,  2003. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  03-23785  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  673(M)1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant^o 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
United  Global  Services  (NY)  Corp.,  230- 
19  International  Airport  Center  Blvd., 
Building  A,  Room  238,  Jamaica,  NY 
11413,  Officer:  Yuk  Fung  Cheung, 
President,  (Qualifying  Individual). 
Triship  Global  Logistics,  Inc..  8290  N.W. 
14th  Street,  Miami,  FL  33126,  Officer: 
Miguel  Guerrero,  President, 
(Qualifying  Individual). 
Won- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
International  Freight  Management,  LLC, 
1840  Gateway  Drive,  Suite  200,  Metro 
Gateway  Center,  San  Mateo,  CA 
94404,  Officer:  Elizabeth  P.  Del 
Rosario,  General  Manager,  (Qualifying 
Individual). 
Trinity  Select  Group  LLC,  503  Guys  Rim 
Road,  Suite  W6,  Cheswick,  PA  15024, 
Officer:  Anthony  Duryea,  Vice 
President,  (Qualifying  Individual). 
Savino  Del  Bene  U.S.A.,  Inc.,  149-10 
183rd  Street,  Jamaica,  NY  11413, 
Officers:  Migdalia  Diaz,  Vice 
President,  (Qualifying  Individual), 
Silvano  Brandeuii,  Director/President. 
Ocean  Freight  Forwarder — Oceac 
Transportation  Intermediary  Applicant: 
Lott  Ship  Agency,  Inc.,  259  N. 
Conception  Street,  Mobile,  AL  36603, 
Officers:  Stephen  G.  Havranek,  Vice 


President,  Jocelyn  McMullen,  Traffic 
Manager,  (Qualifying  Individuals). 

Dated:  September  12,  2003. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  03-23784  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Sliares  of  Banic  or  Banl( 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12^ 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
2,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1 .  Gloria  B.  Callais  and  Charles 
Michael  Callais,  Golden  Meadow, 
Louisiana;  Peter  W.  Callais,  Cut  Off, 
Louisiana;  Corey  J.  Callais,  Galliano, 
Louisiana;  and  Paul  A.  Callais, 
Gonzales,  Louisiana;  to  acquire 
additional  voting  shares  of  Community 
Bcincorp  of  Louisiana,  Inc.,  Raceland, 
Louisiana,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Community  Bank,  Raceland,  Louisiana, 
and  American  Bank,  Welsh.Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12,  2003. 
Roliert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-23818  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM   ' 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act), Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  J)e  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  14, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Northwest  Financial  Corp., 
Spencer,  Iowa;  to  acquire  100  percent  of 
the  voting  shares  of  First  Heartland 
Bancorp,  Sioux  Center,  Iowa,  and 
thereby  indirectly  acquire  voting  shares 
of  First  National  Bank  of  Sioux  Center, 
Sioux  Center,  Iowa. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  September  12.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  03-23819  Filed  9-17-03;  8:45  am] 
BILLING  CODE  m(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[300ay^»-03J 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  Health  and  Safety 
Outcomes  Related  to  Work  Schedules  in 
Niu-ses — NEW — The  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  mission  of 
the  National  Institute  for  Occupational 
Safety  and  Health  is  to  promote  safety 


and  health  at  work  for  all  people 
through  res  earch  and  prevention. 

In  the  Ui  ited  States,  approximately 
1.1  million  registered  nurses  work  shift 
schedules  1  o  provide  essential  nursing 
services  thi  it  are  required  around  the 
clock.  A  rei  :ent  U.S.  government  report 
indicates  tl  lat  the  average  nurse  works 
more  than  ■  [0  hours  per  week.  Both  shift 
work  and  o  vertime  have  been 
independently  associated  with 
increased  health  and  safety  risks.  Little 
is  known  about  the  combined  influence 
of  shift  work  and  overtime.  In  addition, 
most  previous  shift  work  studies  of 
nurses  hav  s  used  young  participants. 
However,  t  le  age  of  the  average  working 
U.S.  registered  nurse  is  now  43.3  years 
and  has  be(  in  increasing  over  the  past  20 
years.  This  aging  workforce  will  be  more 
vulnerable  to  the  adverse  health  and 
safety  risks  associated  with  shift  work 
and  overtir  le.  This  study  will  examine 
the  combin  ed  influence  of  shift  work 
and  overtir  le  on  health  and  safety  in  the 
current  reg  stered  nurse  workforce.  The 
study  will  )rovide  data  for  work 
schedule  d  ;sign  recommendations. 
Potential  secondary  benefits  to  society 
will  be  improved  patient  outcomes. 

Specific  kim  1 .  Examine  if  certain 
characterispcs  of  shift  work  schedules, 
such  as  shift  length  (i.e.  12-hour,  8-hour 
shifts),  nigit  work,  and  rotating  work 
schedules  are  associated  with  increased 
health  and  jsafety  risks. 

Specific  jAim  2.  Examine  how  shift 
work  and  overtime  interact  to  influence 
health  and  [safety  risks. 

Specific  )/\im  3.  Examine  if 
disturbances  of  sleep,  family  life,  and 
social  life  mediate  effects  of  work 
schedules  on  health  and  safety. 


The  study  is  based  on  the  theoretical 
model  by  Barton  et  al.  (1995)  who 
propose  that  shift  work  exerts  a  negative 
effect  on  health  and  safety  outcomes  by 
distiubing  sleep,  family  life,  and  social 
life.  The  study  will  use  a  cross-sectional 
design  to  survey  1 ,000  registered  nurses 
who  will  be  randomly  selected  firom  10 
large  hospitals.  Participants  will  be 
asked  to  complete  a  siurvey,  complete  a 
7-day  sleep/activity  diary,  provide  one 
set  of  blood  pressure  readings,  and 
provide  a  copy  of  their  work  schedule 
from  their  hospital  records  for  the 
previous  3-month  period. 

The  survey  includes  items  for 
personal  characteristics  such  as  age  and 
weight;  health  history;  lifestyle  factors 
such  as  smoking  and  alcohol  use;  sleep 
characteristic^  and  problems;  factors  at 
work  and  other  responsibilities  such  as 
child  care;  work  schedule  factors; 
nuisculoskeletal  discomfort; 
gastrointestinal  and  cardiovascular 
symptoms;  mood;  automobile  crashes 
and  near  misses;  needlestick  injuries; 
and  job  satisfaction.  The  study  will 
compute  a  list  of  work  characteristics 
based  on  the  actual  work  start  and  end 
times.  Statistical  modeling  will  be  used 
to  examine  characteristics  of  work 
schedules  associated  with  increased  risk 
while  controlling  for  demographic, 
health  history,  lifestyle,  and  work- 
related  risk  factors.  A  base  model  will 
be  developed  with  significant  control 
variables  for  each  outcome.  Work 
schedule  variables  will  then  be  added  to 
the  base  model  to  test  for  significant 
relationships  while  controlling  for  co- 
variants.  The  annualized  burden  for  this 
data  collection  is  1,667  hours. 


Form  name 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


•  Avg.  burden/ 

response  (in 

hours) 


3  month  overtime  diary  ... 
7-day  sleep/activity  diary 
Survey 


1000 
1000 
1000 


5/60 

5/60 

35/60 


Dated:  August  25,  2003. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention. 
IFR  Doc.  03-23825  Filed  9-17-03;  8:45  am] 
BILLING  CODE  4163-1S-M 


DEPARTM  ENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  fo|-  Disease  Control  and 
Preventiort 

[3OOay-7O-03] 

Proposed  pata  Collections  Submitted 


for  Public 


Comment  and 


Recommei  idations 


The  Centers 
Prevention 
informati 
review  by 
Budget  (OB^IB) 


lOl 


for  Disease  Control  and 
(CDC)  publishes  a  list  of 
collection  requests  under 
he  Office  of  Management  and 

in  compliance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  The  National 
Violent  Death  Reporting  System — 
New — National  Center  for  Injury 
Prevention  and  Control  (NCIPC), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 
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Violence  is  an  important  public 
health  problem.  In  the  United  States, 
homicide  and  suicide  are  the  second 
and  third  leading  causes  of  death, 
respectively,  in  the  1-34  year  old  age 
group. 

Unfortunately,  public  health  agencies 
don't  know  much  more  about  the 
problem  than  the  numbers  and  the  sex, 
race,  and  age  of  the  victims,  all 
information  obtainable  from  the 
standard  death  certificate.  Death 
certificates,  however,  carry  no 
information  about  key  facts  necessary 
for  prevention  such  as  the  relationship 
of  the  victim  and  suspect  and  the 
circumstances  of  the  deaths,  thereby 
making  it  impossible  to  discern 
anything  but  the  gross  contours  of  the 
problem.  Furthermore,  death  certificates 
are  typically  available  20  months  after 
the  completion  of  a  single  calendar  year. 
Official  publications  of  national  violent 
death  rates,  e.g.  those  in  Morbidity  and 
Mortality  Weekly  Report,  rarely  use  data 
that  is  less  than  two  years  old.  Public 
health  interventions  aimed  at  a  moving 
target  last  seen  two  years  ago  may  well 
miss  the  mark. 

Local  and  federal  criminal  justice 
agencies  such  as  the  Federal  Bureau  of 
Investigation  (FBI)  provide  slightly  more 
information  about  homicides,  but  they 
do  not  routinely  collect  standardized 
data  about  suicides,  which  are  in  fact 
much  more  common  than  homicides. 


The  FBI's  Supplemental  Homicide 
Report  system  (SHRs)  does  collect  basic 
information  about  the  victim-suspect 
relationship  and  circumstances,  like 
death  certificates,  it  does  not  link 
violent  deaths  that  are  part  of  one 
incident  such  as  homicide-suicides.  It 
also  is  a  voluntary  system  in  which 
some  10-20  percent  of  police   • 
departments  nationwide  do  not 
participate.  The  FBI's  National  Incident 
Based  Reporting  System  (NIBRS) 
addresses  some  of  these  deficiencies, 
but  it  covers  less  of  the  country  than 
SHRs,  still  includes  only  homicides, 
and  collects  only  police  information. 
Also,  the  Bureau  of  Justice  Statistics 
Reports  do  not  use  data  that  is  less  than 
two  years  old. 

CDC  therefore  proposes  to  start  a 
state-based  surveillance  systems  for 
violent  deaths  that  will  provide  more 
detailed  and  timely  information.  It  will 
tap  into  the  case  records  held  by 
medical  examiners/coroners,  police,  and 
crime  labs.  Data  will  be  collected 
centrally  by  each  state  in  the  system, 
stripped  of  identifiers,  and  then  sent  to 
the  CDC.  Information  will  be  collected 
from  these  records  about  the 
characteristics  of  the  victims  and 
suspects,  the  circumstances  of  the 
deaths,  and  the  weapons  involved. 
States  will  use  standardized  data 
elements  and  software  designed  by  CDC. 
Ultimately,  this  information  will  guide 


states  in  designing  programs  that  reduce 
multiple  forms  of  violence. 

Neither  victim  families  nor  suspects 
are  contacted  to  collect  this  information. 
It  all  comes  fitim  existing  records  and  is 
collected  by  state  health  department 
staff  or  their  subcontractors.  Health 
departments  incur  an  average  of  2.5 
hours  per  death  in  identifying  the 
deaths  from  death  certificates, 
contacting  the  police  and  medical 
examiners  to  get  copies  of  or  to  view  the 
relevant  records,  abstracting  all  the 
records,  various  data  processing  tasks, 
various  administrative  tasks,  data 
utilization,  training,  communications, 
etc. 

The  number  of  state  health 
departments  to  be  funded  may  be  as 
high  as  10  once  FY03  cooperative 
agreements  are  awarded.  Six  states  were 
funded  thru  FY02  cooperative 
agreements,  and  up  to  4  more  may  be 
funded  in  2003.  NCIPC  hopes  to 
eventually  fund  all  50  states.  Violent     . 
deaths  include  all  homicides,  suicides, 
legal  interventions,  deaths  from 
undetermined  causes,  and  unintentional 
firearm  deaths.  There  are  50,000  such 
deaths  annually  among  U.S.  residents, 
so  the  average  state  will  experience 
approximately  1,000  such  deaths  each 
year.  The  total  number  of  burden  hours 
are  25,000,  based  on  10  states 
participating. 


Respondents 

Number  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Average  bur- 
den/response 
(in  hours) 

State  Health  Departments  (10)— Completion  of  case  abstraction  

State  Health  Departments  (10)— Retrieving  and  refiling  records  ..; -. 

1,000 
1.000 

1 

1 

2 
30/60 

Dated:  September  12.  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation, ,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-23826  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  4162-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biologicai  Response  Modifiers 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Admhiistration 


(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on . 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  9,  2003,  fi-om  8  a.m.  to 
6  p.m.;  and  on  October  10,  2003.  from  . 
8  a.m.  to  2  p.m. 

Location:  Holiday  Inn,  Grand 
Ballroom,  Two  Montgomery  Village 
Ave.,  Gaithersburg,  MD. 

Contact  Person:  Gail  Dapolito  or 
Rosanna  Harvey,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 


Washington.  DC  area),  code  12389. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  October  9  and  10,  2003, 
the  committee  will  discuss  the 
following  topics:  (1)  Issues  related  to 
manufacturing  data  and  clinical 
evidence  to  be  provided  in  a  biologies 
license  application  (BLA)  for  marketing 
approval  of  eillogeneic  islet 
transplantation  to  treat  type  1  diabetes 
mellitus,  (2)  hear  updates  of  individual 
research  progreuns  in  the  Office  of 
Cellular,  Tissue  and  Gene  Therapies, 
and  (3)  reports  of  internal  research 
programs  in  the  Office  of  Cellular, 
Tissue  and  Gene  Therapies^ 

Procedure:  On  October  9.  2003.  fixim 
8  a.m.  to  approximately  5:15  p.m.;  and 
on  October  10,  2003,  from  8  a.m.  to 
approximately  2  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
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before  the  committee.  Writte'n 
submissions  may  be  made  to  the  contact 
person  by  October  2,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  1:30  p.m.  on  October  9  and 
between  approximately  10:30  a.m.  and 
11  a.m.  pn  October  10.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  2,  2003,  and 
submit  a  brief  statement  of  the  general 
natiue  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  DelH)eratiojis:  On 
October  9,  2003,  from  approximately 
5:15  p.m.  to  6  p.m.,  the  meeting  will  be 
closed  to  permit  discussion  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)). 

The  committee  will  discuss  a  report  of 
a  review  of  internal  research  programs 
in  the  Office  of  Cellular,  Tissue  and 
Gene  Therapies,  Center  for  Biologies 
Evaluation  and  Research. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Gail  Dapolito 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Conmiittee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  9,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-23780  Filed  »-17-03;  8:45  am] 
MUING  COOe  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

Vatorinary  Medicine  Adviaory 
Committaa;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 


(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Ihe  Committee:  Veterinary 
Medicine  /  dvisory  Committee. 

General  1  'unction  of  the  Committee: 
To  provide  advice  and 
recommenc  ations  to  the  agency  on 
FDA's  regu  atory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  No /ember  3  and  4,  2003,  from 
8:30  a.m.  tc  5  p.m.;  and  on  November 
5,  2003,  from  8:30  a.m.  to  1  p.m. 

Location.  The  DoubleTree  Hotel,  1750 
Rockville  F  ike,  Rockville,  MD  20852. 

Contact  I  'erson:  Aleta  Sindelar,  Center 
for  Veterini  iry  Medicine  (CVM)  (HFV- 
3),  Food  and  Drug  Administration,  7519 
Standish  P].,  Rockville.  MD  20855,  301- 
827-4515,  )r  FDA  Advisory  Committee 
Informatioi  I  Line,  1-800-741-8138 
(301-443-(  572  in  the  Washington,  DC 
area),  code  12546.  Please  call  the 
Informatioi  i  Line  for  up-to-date 
informatioi :  on  this  meeting. 

Agenda:  3n  November  3,  2003,  the 
committee  ^^ill  seek  recommendations 
on  the  pote  ntial  approval  of  fourth 
generation  cephalosporins  for  use  as 
therapeutic  antibiotic  new  animal  drugs 
for  veterina  ry  medicine.  The  committee 
is  likely  to  Consider  both  a  specific  drug 
product  currently  under  review  as  well 
as  the  subject  of  fourth  generation 
cephalosporins  as  a  whole.  On 
November  8  and  4,  2003,  the  committee 
will  considler  two  animal  biotechnology, 
issues:  cloning  and  genetic  engineering. 
On  November  4,  the  committee  will 
consider  a  risk  assessment  on  cloning 
through  somatic  cell  nuclear  transfer  of 
animals  th^t  addresses  both  food  and 
animal  safety.  On  November  5,  the 
committee  iwill  consider  issues  relating 
to  the  respensibilities  of  sponsors  and 
investigators  involved  in  genetic 
engineering  research  with  food  animals. 
The  committee  will  review 
contemplated  center  information 
exchange  approaches  and  assistance  for 
investigators.  The  committee  will 
provide  feadback  on  the  clarity  of  the 
message  an  d  the  most  efficient  way  to 
inform  this  group  of  investigators. 
Backgroun  1  information  will  be  made 
available  t<  i  committee  members  and  the 
public  in  a  Ivance  of  the  meeting  and 
posted  on  ( ^VM's  home  page  at  http:// 
www.fda.gi  w/cvm.  A  limited  number  of 
paper  copii  ss  of  the  background 
informatioi  t  will  be  available  at  the 
registratioi  table. 

Procedm  e:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  the  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  24,  2003.  Oral 
presentatidns  from  the  public  will  be 
scheduled  between  approximately  10 


a.m.  and  12  noon  on  November  3,  4,  and 
5,  2003.  The  time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentation  should  notify  the  contact 
person  before  October  27,  2003,  and 
submit  a  brief  statement  of  the  general 
natiire  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  pifease  contact  Anna  Roy, 
Conference  Management  Staff,  301- 
827-2947,  at  least  7  days  in  advance  of 
the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  9,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

(PR  Doc.  03-23781  Filed  9-17-03;  8:45  am] 
BILLING  COOE  4ieO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  20030-01 63] 

Guidance  for  industry:  Revised 
Recommendations  for  the  Assessment 
of  Donor  Suitability  and  Blood  Product 
Safety  in  Cases  of  Suspected  Severe 
Acute  Respiratory  Syndrome  or 
Exposure  to  Severe  Acute  Respiratory 
Syndrome;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMII«ARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry:  Revised 
Recommendations  for  the  Assessment  of 
Donor  Suitability  and  Blood  Product 
Safety  in  Cases  of  Suspected  Severe 
Acute  Respiratory  Syndrome  (SARS)  or 
Exposiue  to  SARS,"  dated  September 
2003.  The  guidance  provides  revised 
recommendations  to  blood 
establishments  for  assessing  donor 
suitability  and  blood  product  safety 
with  respect  to  SARS.  The  guidance 
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document  applies  to  Whole  Blood  and 
blood  components  intended  for 
transfusion  (including  red  blood  cells 
for  immunization)  and  blood 
.  components  including  recovered 
plasma,  Source  Leukocytes  and  Source 
Plasma  intended  for  use  in  further 
manufactiuring  into  injectable  products 
or  noninjectable  products.  The  guidance 
announced  in  this  document  supersedes 
the  document  entitled  "Guidance  for 
Industry:  Reconunendations  for  the 
Assessment  of  Donor  Suitability  and 
Blood  Product  Safety  in  Cases  of 
Suspected  Severe  Acute  Respiratory 
Syndrome  (SARS)  or  Exposure  to 
SARS,"  dated  April  2003. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  request. 
The  guidance  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

Submit  viTitten  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  Revised  Recommendations  for 
the  Assessment  of  Donor  Suitability  and 
Blood  Product  Safety  in  Cases  of 
Suspected  Severe  Acute  Respiratory 
Syndrome  (SARS)  or  Exposiue  to 
SARS,"  dated  September  2003.  The 
guidance  provides  revised 
recommendations  to  blood 
establishments  for  assessing  donor 
suitability  and  blood  product  safety 
with  respect  to  SARS.  Thcguidance 
docmnent  applies  to  Whole  Blood  and 
blood  components  intended  for 


transfusion  (including  red  blood  cells 
for  immunization)  and  blood 
components  including  recovered 
plasma.  Source  Leukocytes  and  Source 
Plasma  intended  for  use  in  further 
manufacturing  into  injectable  products 
or  noninjectable  products.  FDA 
developed  the  recommendations  in  the 
guidance  in  consultations  writh  other 
public  health  service  agencies  of  the 
Department  of  Health  and  Hiunan 
Services.  The  guidance  annoimced  in 
this  document  supersedes  the  document 
entitled  "Guidance  for  Industry: 
Recommendations  for  the  Assessment  of 
Donor  Suitability  and  Blood  Product 
Safety  in  Cases  of  Suspected  Severe 
Acute  Respiratory  Syndrome  (SARS)  or 
Exposure  to  SARS."  dated  April  2003 
(68  FR  20015,  April  23,  2003). 
The  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  this  topic.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  riot  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statutes  and  regulations. 

n.  Comments 

The  agency  is  soliciting  public 
conmient,  but  is  implementing  this 
guidance  immediately.  The  agency  has 
determined  that  prior  public 
participation  is  not  appropriate  or 
feasible  because  there  is  an  immediate 
need  for  clarification  concerning 
whether  FDA  recommends  that 
establishments  continue  to  screen 
donors  on  the  basis  of  travel  to  SARS- 
affected  areas  during  time  periods  when 
the  Centers  for  Disease  Control  has 
identified  no  areas  as  currently  affected 
by  SARS.  Interested  persons  may,  at  any 
time,  submit  written  or  electronic 
comments  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  regarding 
this  guidance.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  foimd  in  the  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  at  either  http:/ 
/www.fda.gov/cber/guidelines.htm  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 


Dated:  September  12,  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[PR  Doc.  03-23890  Filed  9-17-03;  8:45  am] 

aiXING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Sut>stance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
SAMHSA  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Council  in  September  2003. 

The  agenda  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b(c)(6)  and  5 
U.S.C.  App.2, 10(d). 

The  agenda  for  the  open  portion  of  the 
meeting  will  include  the  SAMHSA 
Administrator's  Report,  the  CSAP's 
Director's  Report,  updates  on  the  Faith- 
Based  Summit,  and  Standard  Funding 
Mechanisms,  discussion  on  CSAP's 
future  and  new  program  directions  for 
FY  2004,  reports  on  CSAP's  divisions, 
Council  discussions,  and  administrative 
matters  and  aimouncements. 

A  summary  of  this  meeting,  a  roster 
of  committee  members  and  substantive 
program  information  may  be  obtained 
from  Carol  Watkins,  Executive 
Secretary,  Rockwall  11  Building,  Suite 
900,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone:  (301)443- 
9542.  Public  comments  are  welcome. 
Please  communicate  "With  the  individual 
listed  below  as  contact  for  guidance.  If 
anyone  needs  special  accommodations 
for  persons  with  disabilities,  please 
notify  the  contact  listed  below. 

Committee  Name:  SAMHSA  Center 
for  Substance  Abuse  Prevention 
National  Advisory  Council. 

Meeting  Dates:  Wednesday, 
September  17,  2003,  9  a.m.-12  noon 
(Closed  Session);  Wednesday, 
September  17,  2003,  1:15  p.m.-5  p.m. 
(Open  Session);  Thursday,  September 
18,  2003,  9  a.m.-12  noon  (Open 
Session). 

Meeting  Place:  W3Tidham  City  Center 
Hotel,  1143  New  Hampshire  Avenue, 
NW.,  Washington,  DCl  Mt.  Vernon 
Room  (Lobby  Level),  Telephone  (202) 
775-0800. 

Contact:  Carol  D.  Watkins,  Executive 
Secretary,  5600  Fishers  Lane,  Rockwall 
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n  Building,  Suite  900,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
9542. 

Dated:  September  11,  2003. 
Toian  Vaughn, 

Execulive  Secretary/Committee  Management 
Officer,  Substance  Abuse  and  Mental  Health 
Services  Administration. 
(FR  Doc.  03-23783  Filed  9-17-03;  8:45  am] 

BILLMG  CODE  4162-20-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Sut>stance  Atxise 
Treatment;  Notice  of  IMeeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  Teleconference 
Meeting  of  the  Center  for  Substance 
Abuse  Treatment  (CSAT)  National 
Advisory  Council  to  be  held  in 
September  2003. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  grant 
applications  reviewed  by  Initial  Review 
Groups  (IRGs).  Therefore,  the  meeting 
will  be  closed  to  the  public  as 
determined  by  the  SAMHSA 
Administrator,  in  accordance  with  Title 
5  U.S.C.  552b(c)(6)  and  5  U.S.C.  App.  2, 
10(d). 

A  simunary  of  the  meeting  and  roster 
of  council  members  may  be  obtained 
from:  Ms.  Cynthia  Graham,  Executive 
Secretary,  CSAT,  National  Advisory 
Council,  Rockwall  U  Building,  Suite 
619,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
8390. 

Substantive  program  information  may 
be  obtained  fix)m  the  contact  whose 
name  and  telephone  number  are  listed 
below. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment.  National  Advisory 
Council. 

Meeting  Date:  September  18,  2003. 

Place:  Center  for  Substance  Abuse 
Treatment,  5515  Security  Lane.  6th  Floor 
Conference  Room.  Suite  615,  Rockville,  MD 
20852. 

Type:  Closed:  September  18,  2003, 11  a.m. 
12  p.m. 

Contact:  Cynthia  Graham,  Public  Health 
Analyst,  Telephone:  (301)  443-8923,  and 
FAX:  (301)  480-6077. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
date,  due  to  urgent  needs  to  meet  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 


Dated:  September  11,  2003. 

Toian  Vaug  in. 

Committee 
Abuse  and 


Aanagement  Officer,  Substance 
i  iental  Health  Services 


Administra  ion. 

(FR  Doc.  03  -23782  Filed  9-17-03;  8:45  am] 

BILUNG  CODS  4162-$0-P 


DEPARTiylENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Nol  FR-481 7-N-1 5] 

Notice  of  Proposed  Information 
Coiiectiorvfor  Public  Comment  for  the 
General  Conditions  for  Construction, 
Public  Hoiising  Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  N(^tice. 

SUMMARY:  trhe  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Managemant  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
ReductionlAct.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Cotiments  Due  Date:  November 
17,  2003.  1 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  propo  lal.  Comments  should  refer  to 
the  propodal  by  name  and/or  OMB 
Control  Ntimber  and  should  be  sent  to: 
Mildred  W .  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Departmei  t  of  Housing  &  Urban 
Developm  mt,  451-7th  Street,  SW, 
Room  424'  I,  Washington,  DC  20410- 
5000. 

FOR  FORTH  :R  INFORMATION  CONTACT: 

Mildred  ^  .  Hamman,  (202)  708-0614, 
extension  H28.  (This  is  not  a  toll-free 
number).  I  or  hearing-  and  speech- 
impaired  [ersons,  this  telephone 
number  m  ly  be  accessed  via  TTY  (Text 
telephoned  by  calling  the  Federal 
Information  Relay  Services  at  1-800- 
877-8339  toll-free). 
SUPPLEMEf  TARY  INFORMATION:  The 
Departmei  it  will  submit  the  proposed 
informatic  n  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  31 ,  as  amended). 

The  Gee  eral  Conditions  of  the 
Construct!  on  Contract;  Public  Housing 
Programs  (HUD-5370)  is  required  for 
construction  contracts  awarded  by 
Public  Hoiising  Agencies  (PHAs).  The 
General  C(^nditions  provide  PHAs, 
contract ork  and  subcontractors,  the 
requireme  its  for  performance  and 


compliance  for  project  construction 
under  the  conventional  bid  method  and 
modernization.  The  General  Condition 
clauses  were  implemented  by  24  CFR 
85.36. 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

This  Notice  Also  Lists  the  Following 
Information 

Title  of  Proposal:  General  Conditions 
of  the  Construction  Contract;  Public 
Housing  Programs. 

OMB  Control  Number:  2577-0094. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  The 
General  Conditions  provide  PHAs, 
contractors  and  subcontractors, 
performance  and  compliance 
requirements  for  project  construction 
under  the  conventional  bid  method  and 
modernization.  If  the  General 
Conditions  were  not  used  by  PHAs  in    • 
solicitations,  they  would  be  unable  to 
enforce  their  contracts.  The  General 
Conditions  include  those  clauses 
required  by  OMB's  Common  Rule  on 
grantee  procurement,  implemented  by 
HUD  at  24  CFR  85.36,  HUD  program 
regulations  on  grantee  procurement; 
those  requirements  set  forth  in  Section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended 
(12  U.S.C  1701U,  Section  3,  for  the 
employment,  training,  and  contracting 
opportunities  for  low-income  persons), 
implemented  by  HUD  at  24  CFR  135. 

Agency  Form  Numbers:  HUD-5370. 

Members  of  the  Affected  Public: 
PHAs,  State  and  Local  Governments; 
business  or  other  for-profit. 

Estimation  including  the  Total 
Number  of  Hours  Needed  to  Prepare  the 
Information  Collection  for  the  Number 
of  Respondents,  Frequency  of  response, 
and  hours  of  response:  2,694  responses 
(624  development  and  2,070 
modernization),  one  response  per 
construction  contract,  one  response  per 


construction  contract,  hour  per 
response,  2,694  total  burden  hours. 

Status  of  the  Proposed  Information 
Collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  September  12,  2003. 

Michael  Liu, 

•Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  03-23883  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  4210-33-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-73] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Emergency  Comment  Request  HOME 
Program  Competitive  Reallocation  of 
Funds;  Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Chief  Infonnation 
Officer. 

ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  September 
25,2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name/ or  OMB 
approval  number)  and  should  be  sent  to: 
Lauren  Wittenberg,  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  e-mail: 

Lauren_Wittenberg@omb.eop.gov;  fax: 
(202) 395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410;  e- 
mail:  Wayne_Eddins@HUD.Gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  niunber.  Copies  of  available 
docvunents  submitted  to  OMB  may  be 
obtained  from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the  U.S. 
Department  of  Housing  and  Urban 
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Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  a 
proposed  information  collection  for 
selecting  applicants  for  the  HOME 
Investment  Partnerships  Program 
(HOME)  Competitive  Reallocation  of 
funds  to  provide  Permanent  Housing  for 
the  Chronically  Homeless.  Section 
92.452  of  HOME  Program  regulations 
states  that  HUD  will  reallocate  any 
community  housing  development 
organization  (CHDO)  funds  reduced  or 
recaptured  by  HUD  from  a  participating 
jurisdiction's  HOME  Investment  Trust 
Fund  by  competition,  in  accordance 
with  criteria  in  Section  92.453,  to  other 
participating  jiuisdictions  for  affordable 
housing  developed,  sponsored,  or 
owned  by  (CHDOs). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  Eind  affected 
agencies  concerning  the  proposed 
collection  of  information  to  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  HOME  Program 
Competitive  Reallocation  of  Funds 

Description  of  Infonnation  Collection: 
This  is  a  new  information  collection. 
The  competitive  reallocation  of  funds  to 
provide  permanent  housing  for  the 
chronically  homeless  will  be  aimounced 
in  a  Notice  of  Funding  Availability 
(NOFA).  These  grants  are  to  fund 
acquisition,  rehabilitation  or  new 
construction  of  rental  housing,  to  be 
occupied  by  persons  meeting  the 
definition  of  chronically  homeless  at  the 
time  they  are  selected  as  tenants. 

OMB  Control  Number:  Pending. 

Agency  Form  Numbers:  HUD-424, 
HUD-2880  and  HUD-2993. 

Members  of  Affected  Public:  State  and 
local  government. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and,  hours  of  responses:  An  estimation 
of  the  total  number  of  hours  needed  to 
prepare  the  information  collection  is 
4,000,  number  of  respondents  is  100, 


frequency  of  response  is  one  time,  and 
the  total  hours  per  respondent  is  40. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  September  15.  2003. 
Donna  Eden, 

Director.  Office  of  the  Chief  Information 
Officer,  Office  of  Investment.  Strategy,  Policy, 
and  Management. 

[FR  Doc.  03-23884  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  42ia-72-4> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-45] 

Consolidated  Redelegation  of 
Authority  for  Office  of  Public  and 
Indian  Housing 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  supersedure  and 
redelegation  of  authority. 

SUMMARY:  This  notice  supersedes  the 
redelegation  of  authority  pertaining  to 
the  Office  of  Public  and  Indian  Housing 
published  October  7, 1994. 
EFFECTIVE  DATE:  September  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dalzell,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  4228  Washington.  DC 
20410-5000,  telephone  (202)  708-0440. 
(This  is  not  a  toll-free  number.)  Persons 
with  hearing  or  speech  impairments 
may  access  this  number  through  TTY  by 
calling  the  toll-free  Federal  Infonnation 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  This 
notice  supersedes  the  redelegation  of 
authority  published  in  the  Federal 
Register  on  October  7,  1994  (59  FR 
51200),  and  provides  guidance  to  staff 
concerning  heir  specific  functions  and 
responsibilities  under  the  programs  for 
whifch  all  powers  and  authorities  are 
redelegated  through  this  notice. 

The  notice  of  redelegated  authority 
supersedes  the  October  7.  1994  (59  FR 
51200)  notice  that  redelegated  to  the 
Office  of  Public  Housing  Hub  Directors, 
all  powers  and  authorities  necessary  to 
administer  Public  and  Indian  Housing 
(PIH)  programs  including,  but  not 
limited  to  the  powers  and  authorities 
needed  to  perform  the  functions 
enumerated  in  this  notice,  except  for 
those  authorities  which  are  specifically 
excepted  from  this  redelegation  of 
authority. 

Subject  to  the  restrictions  of  this 
notice,  the  Hub  Office  of  Public  Housing 
Directors  may  further  redelegate  their 
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authority  to  Program  Center 
Coordinators,  Hub  Deputy  Directors  and 
Division  Directors  of  Public  Housing  in 
HUD  field  offices  as  determined 
appropriate  to  efficiently  manage  office 
operations. 

Section  A.  Authority  Superseded 

.  The  redelegation  of  authority 
contained  within  the  revocation  and 
redelegation  of  authority  published  on 
October  7, 1994  (59  FR  51200),  is 
superseded  by  and  replaced  with  this 
redelegation  of  authority. 

Secrtion  B.  Authority  Redelegated  for 
Management  and  Operation  of  PIH 
Programs 

The  Assistant  Secretary  for  Public  and 
Indian  Housing  redelegates  to  the  Public 
Housing  Hub  Directors,  all  powers  and 
autborities  necessary  to  administer  PIH 
programs,  including  but  not  limited  to 
those  needed  to  perform  the  functions 
eniunerated,  except  for  the  authority 
specifically  excepted  in  this  notice.  In 
accordance  with  a  written  delegation  of 
authority,  Hub  Office  of  Public  Housing 
Directors  may  further  redelegate  their 
authority  to  Program  Center 
Coordinators,  Hub  Deputy  Directors  and 
to  all  other  ranking  program  officials  on 
site  or  out-stationed.  This  general  and 
specific  program  authority  may  be 
further  redelegated,  as  appropriate,  hy 
Hub  Office  Directors,  Program  Center 
Coordinators,  Hub  Deputy  Directors  and 
all  other  ranking  program  officials  on 
site  or  out-stationed,  in  accordance  with 
a  written  redelegation  of  authority. 

Section  C.  Authority  for  General 
Management  Excepted 

The  authority  redelegated  imder 
Section  B  does  not  include: 

1.  The  authority  to  issue  or  waive 
regulations; 

2.  The  authority  to  sue  and  be  sued; 

3.  The  authority  to  effect  remedies  for 
noncompliance  requiring  notice  and 
opportunity  for  administrative  hearing; 

4.  Initial  allocation  of  funds  and 
reallocation  of  funding  among  field 
offices; 

5.  Preparing  the  departmental  budget 
and  legislative  proposals  for 
consideration  by  Congress; 

6.  Waiving  provisions  of  the  Aimual 
Contributions  Contract  (ACC),  except  as 
expressly  provided  by  regulation,  notice 
or  other  directive; 

7.  Waiving  provisions  and 
instructions  of  PIH  directives  relating  to 
the  obUgation  and  payment  of  operating 
subsidies; 

8.  Issuance  of  program  regulations. 
Notices  of  Funding  Availability 
(NOFAs),  handbooks,  notices  and  other 


HUD  issuances  relating  to  PIH  program 
administration; 

9.  Determining  substantial  breach  or 
default  of  the  ACC; 

10.  Decl^ng  breach  or  default  in 
response  to  any  violation  of  statute 
regulation  i  or  the  ACC,  and  in  taking 
possessioi  or  title  of  properties  of  the 
PHA; 

11.  Soliciting  competitive  proposals 
from  othen  PHAs  and  private 
managem^t  companies  for  managing 
all  or  part  of  the  public  housing 
administeted  by  the  PHA. 

Section  D.  Authority  Redelegated  for 
Program-S  pecific  Functions 

In  addition  to  the  general 
redelegations  listed  in  Section  B,  and 
subject  to  the  excepted  authority  in 
Section  C.  the  Assistant  Secretary  for 
Public  anc  Indian  Housing  redelegates 
authority  lor  administration  of  programs 
under  the  bllowing  statutory 
authorities : 

1.  Publii ;  Housing  Development  under 
the  U.S.  H  jusing  Act  of  1937  (42  U.S.C. 
1437  et  set  f.),  and  implementing 
regulation ;; 

2.  Public  Housing  Operating  Subsidy 
under  Sec  ion  9,  U.S.  Housing  Act  of 
1937,  (42  1  J.S.C.1437g)  and  related 
implemen  ing  regulations; 

3.  Publii :  Housing  Modernization; 
Capital  Pri  igram  and  related 
implementing  regulations; 

4.  Section  8  Rental  Voucher  Program 
under  Sec  ion  8(o),  U.S.  Housing  Act  of 
1937  (42  I  .S.C.  1437f(o); 

5.  Secti(  n  8  Rental  Certificate 
Program  u  ider  Section  8,  U.S.  Housing 
Act  of  193  7  (42  U.S.C.  1437f)  and 
related  im  ilementing  regulations; 

6.  Sectic  n  8  Moderate  Rehabilitation 
Program  u  ider  Section  8,  U.S.  Housing 
Act  of  193  7  (42  U.S.C.  1437f),  except  for 
Section  8  '.  Moderate  Rehabilitation 
Single  Roc  m  Occupancy  (SRO)  Program, 
and  related  implementing  regulations; 

7.  All  su  b-components  of  these 
programs  i  uch  as,  but  not  limited  to 
Family  Se  f-Sufficiency,  Family 
Unificatio  i,  HOPE  for  Elderiy 
Independt  nee  and  Service  Coordinators, 
HUD- Veterans  Administration 
Supportive  Housing,  and  Moving  to 
Opportunity; 

8.  Public  Housing  Energy  Performance 
Contracting  and  Energy  Efficiency 
Initiatives  [and  related  implementing 
regulation^;  and 

9.  Public  Housing  and  Moderate 
Rehabilitation  Admissions  and 
Occupanc  r  and  related  implementing 
regulation ;. 


Section  E. 
Excepted 

The 
Section  D 


Specific  Program  Authority 

authority  redelegated  under 
does  not  include: 


1.  The  authority  to  score  PHAs  under 
the  Public  Housing  Assessment  System 
(PHAS)  and  Section  Eight  Management 
Assessment  Program  (SEMAP)  and  their 
respective  implementing  regulations, 
approving  Demolition  and  Disposition 
of  Public  Housing  (except  the  authority 
granted  to  the  Director  of  the  Special 
Applications  Center  as  noted  in  Section 
F). 

2.  The  authority  to  approve  special 
rent  adjustments; 

3.  The  authority  to  conduct  tax  credit 
(subsidy  layering)  reviews; 

4.  The  authority  to  approve  PHA 
requests  for  exception  rents; 

5.  The  authority  to  approve  grant 
extension  requests  for  the  following 
resident  empowerment  programs  except 
for  the  Resident  Opportunities  and  Self- 
Sufficiency  (ROSS)  program,  or  except 
as  may  be  otherwise  noted: 

5a.  Public  and  Indian  Resident 
Empowerment  Programs,  including: 
Tenant  Opportxmity  Program;  Public 
and  Indian  Housing  Drug  Elimination 
Program  (including  PHDEP  New 
Approach,  Technical  Assistance  and 
Youth  Sports);  Service  Coordinators  in 
Public  Housing;  Public  and  Indian 
Family  Investment  Centers;  Public  and 
Indian  Housing  Youth  Family 
Investment  Centers;  Public  Housing 
Youth  Apprenticeship  Program;  Public 
and  Indian  Housing  Economic 
Development  and  Supportive  Services 
Program;  and 

5b.  Homeownership  and  Opportunity 
for  People  Everywhere  (HOPE  I); 
Section  5(h)  Homeownership  Program 
(Section  5(h)  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437c(h);  Turnkey  m 
Homeownership  Program,  including: 
Turnkey  III  Debt  Forgiveness,  and 
Turnkey  III  Return  to  Rental;  and  HOPE 
VI.  All  authority  for  the  HOPE  VI 
program  remains  imder  the  pim^iew  of 
Headquarters  except  for  those  activities 
and  functions  specifically  delegated  by 
formal  memorandmn  to  individual  field 
offices. 

Section  F.  Authority  Redelegated  to  the 
Director  of  the  Special  Applications 
Center 

The  Assistant  Secretary  for  PIH 
redelegates  authority  to  the  Director  of 
the  Special  Applications  Center  except 
for  those  authorities  specifically 
excepted  in  Sections  C.  and  E.,  as 
follows: 

The  Director  of  SAC  may  exercise  the 
authority  to  disapprove  an  application 
for  demolition  or  disposition  or  an 
agreement  for  the  taking  of  public 
housing  property  in  eminent  domain 
proceedings  on  the  groimd  that  the 
application  or  agreement  is  prohibited 
by  or  inconsistent  with  applicable 
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Federal  law  only  with  the  conciurence 
of  the  Assistant  Secretary  for  Public  and 
Indian  Housing  or  the  Assistant 
Secretary's  designee. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  September  9,  2003. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  03-23882  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  421fr-33-P 


DEPARTMENT  OF  THE  irfTERrOR 

Bureau  of  Land  Management 
[CO-930-1430-ET;  COC-59980] 

Public  Land  Order  No.  7S82; 
WHhdrawai  of  Public  Land  and 
Reserved  Federal  Mineral  Interest  for 
the  Rio  Blanco  Project  Site;  Colorado 

AGENCY:  Bm-eau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  withdraws  200 
acres  of  public  land  from  siu°face  entry 
and  mining  and  160  acres  of  reserved 
Federal  mineral  interest  from  mining, 
for  the  Department  of  Energy  for  a  50- 
year  period  to  protect  the  public  from 
subsurface  contamination  at  the  Rio 
Blanco  Project  Site. 
EFFECTIVE  DATE:  September  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7093,  303- 
239-3706. 

SUPPLEMENTARY  INFORMATION:  The  land 
will  remain  open  to  mineral  leasing, 
subject  to  approval  by  the  Department  of 
Energy. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  land  is  hereby 
withdrawn  from  settlement,  sale, 
location,  and  entry  under  the  public 
land  laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (2000)), 
but  not  the  mineral  leasing  laws,  to 
protect  the  public  from  subsurface 
contamination  at  the  Department  of 
Energy  Rio  Blanco  Project  Site: 

Sixth  Principal  Meridian 

T.  3  S.,  R.  98  W., 
sec.  10,  SE'ASE'A; 


sec.  11.  SWV4SWV4; 
sec.  14,  NW'/iNW'A; 
sec.  15,  EVzNE'A. 

The  area  described  contains  200  acres 
in  Rio  Blanco  Coimty. 

2.  Subject  to  vahd  existing  rights,  the 
following  described  reserved  Federal 
mineral  interest  is  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch  2 
(2000)),  but  not  the  mineral  leasmg 
laws,  to  protect  the  public  from 
subsurface  contamination  at  the 
Depeirtment  of  Energy  Rio  Blanco 
Project  Site: 

Sixth  Principal  Meridian  - 

T.  3  S..  R.  98  W., 
sec.  ll.SE'ASW'A; 
sec.  14.  EV2NWV4  and  SW'ANW'A. 

The  area  described  contains  160  acres 
in  Rio  Blanco  County. 

3.  The  Bureau  of  Land  Management 
will  maintain  jurisdiction  over  surface 
management  of  the  land  described  in 
Paragraph  1. 

4.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order,  luiless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  3,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 
Management. 

[FR  Doc.  03-23827  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  1430-JB-I> 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
Delegation  to  States,  State  of  Alaska 

action:  Solicitation  of  comments. 

SUMMARY:  The  State  of  Alaska  has 
requested  a  delegation  of  audit  and 
investigation  authority  from  the 
Minerals  Management  Service  (MMS). 
This  Notice  gives  the  public  an 
opportunity  to  review  and  comment  on 
the  State's  proposal,  which  is  posted  on 
our  Web  site  at  http:// 
ww'w.mrm.mms.gov/LawsRD/ 
FRNotices/FRNotices.htm. 
DATES:  Submit  written  comments  on  or 
before  October  20,  2003. 
ADDRESSES:  Address  yoiu-  comments 
and  suggestions  regarding  this  proposal 
to  Sharron  L.  Gebhardt,  Regulatory 
Specialist  by  one  of  the  following: 
•  Regular  U.S.  mail:  Center  for 
Excellence,  Minerals  Revenue 


Management,  Minerals  Management 
Service,  P.O.  Box  25165,  MS  320B2, 
Denver,  Colorado  80225-0165^  or 

•  Overnight  mail  or  courier:  Attn: 
ShaiTon  L.  Gebhardt,  303-231-3211, 
Center  for  Excellence,  Minerals  Revenue 
Management,  Minerals  Management 
Service,  Building  85,  Room  A614, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0165;  or 

•  Email:  MJiM.comments@mins.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Also,  please  include  "Attn:  Delegation 
to  States,  State  of  Alaska;  Solicitation  of 
Comments"  and  your  name  and  return 
address  in  your  internet  message.  If  you 
do  not  receive  a  confirmation  that  we 
have  received  your  Internet  message, 
call  the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Sharron  L.  Gebhardt  at  telephone  (303) 
231.3211,  fax  (303)  231.3781.  email 
shanron.gebhardt@mms.gov,  or  P.O.  Box 
25165,  MS320B2,  Denver  Federal 
Center,  Denver,  Colorado  80225-0165. 
SUPPLEMENTARY  INFORMATION: 

Introduction:  The  Secretary  of  the 
U.S.  Department  of  the  Interior  (DOI)  is 
responsible  for  collecting  royalties  from 
lessees  who  produce  minerals  from 
leased  Federal  and  Indian  lands.  The 
Secretary  is  required  by  various  laws  to 
manage  mineral  resources  production 
on  Federal  and  Indian  lands;  collect  the 
royalties  due;  perform  audits, 
inspections,  and  investigations  related 
to  mineral  royalties;  and  distribute  the 
funds  in  accordance  with  those  laws. 
MMS  performs  the  royalty  management 
functions  and  assists  the  Secretary  in 
carrying  out  DOI's  Indian  trust 
responsibility. 

The  Federal  Oil  and  Gas  Royalty 
Management  Act  of  19ft2  (FOGRMA),  30 
U.S.C.  1701  et  seq.,  and  specifically 
section  205  of  FOGRMA,  30  U.S.C.  1735 
provide  for  the  delegation  of  audits, 
inspections,  and  investigations  to  States. 

The  State  of  Alaska  proposes  to 
"conduct  audits  and  investigations  for 
producing  Federal  oil  and  gas  leases 
within  the  State,  for  producing  Federal 
oil  and  gas  leases  in  the  Outer 
Continental  Shelf  subject  to  revenue 
sharing  under  8(g)  of  the  Outer 
Continental  Shelf  Lands  Act,  43  U.S.C. 
1337  (g).  and  for  other  producing  solid 
mineral  orgeothermal  Federal  leases 
within  the  State.  The  State  requests  100 
percent  funding  of  the  delegated 
functions  for  a  3-year  period.  We 
anticipate  begiiming  on  October  1,  2003, 
with  an  option  to  extend  for  an 
additional  3-year  period. 

Background:  The  State  of  Alaska  had 
a  cooperative  agreement  with  MMS 
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from  March  27, 1985,  to  June  30, 1989. 
Consequently.  MMS  has  determined 
that  a  fonnal  hearing  for  comments  will 
not  be  held  imder  30  CFR  Section 
227.105.  This  Notice  provides  the 
opportunity  for  public  comment  on  the 
State's  proposal,  which  was  initially 
submitted  on  May  3, 1999.  However, 
under  the  FOGRMA  statutory 
requirements,  MMS  was  prohibited 
from  allowing  the  State  to  conduct 
audits  on  Alaskan  Native  Lands  without 
the  express  written  permission  of  Cook 
Inlet  Regional,  Inc.  (CIRI),  an  Alaskan 
Native  corporation  that  shares  joint 
ownership  interest  in  numerous  leases 
with  the  Federal  Government.  On  March 
6,  2003,  MMS  received  written  approval 
from  CIRI  for  the  Alaska  Department  of 
Natural  Resources  to  audit  these  jointly 
owned  leases,  on  the  condition  that 
MMS  will  continue  to  provide  edl 
information  to  CIRI  as  in  the  past.  If  this 
delegation  proposal  is  approved,  Alaska 
will  join  10  other  States  that  have  audit 
delegation  agreements  with  MMS. 

Dated:  August  28,  2003. 

Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Revenue 
Management. 

(PR  Doc.  03-23858  Filed  9-17-03;  8:45  am) 

BHJJNG  COOE  4310-MR-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-492] 

In  ttie  Matter  of  Certain  Plastic  Grocery 
and  Retail  Bags;  Notice  of  Decision 
Not  To  Review  an  initial  Determination 
Granting  a  Motion  To  Amend  the 
Complaint  and  Notice  of  Investigation 
To  Add  Six  Respondents 

agency:  U.S.  International  Trade 

Commission. 

ACTXm:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  amending  the  complaint 
and  notice  of  investigation  to  add  six 
entities  as  respondents  in  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3105.  Copies  of  all  nonconfidential 
documents  filed  in  coimection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 


hours  (8:4S  a.m.  to  5:15  p.m.)  in  the 
Office  of  tl^e  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SWi,  Washington,  DC  20436, 
telephone  E02-205-2000.  General 
informaUon  concerning  the  Commission 
may  also  tap  obtained  by  accessing  its 
Internet  setver  [http://www.usitc.gov). 
The  publid  record  for  this  investigation 
may  be  viawed  on  the  Commission's 
electronic  pocket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  art  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMEM  TARY  INFORMATION:  The 
Commissic  n  instituted  this  investigation 
on  May  1,  2003,  based  on  a  complaint 
filed  by  Superbag  Corp.  ("Superbag")  of 
Houston,  ifexas,  against  four 
respondents.  68  PR  24755.  Superbag's 
complaint  alleges  violations  of  section 
337  of  the  Tariff  Act  of  1930  in  the 
importatio  i  into  the  United  States,  sale 
for  importi  tion,  and/or  sale  within  the 
United  Sta  es  after  importation  of 
certain  T-s  yled  plastic  grocery  and 
retail  bags  iiat  infringe  one  or  more  of 
claims  1-8  and  15-19  of  Superbag's  U.S. 


Patent  No. 


5,188,235. 


On  Augiist  8,  2003,  Superbag  filed  a 
i  mend  its  complaint  to  add 
followi  nig  six  entities  as  respondents 
inve  stigation:  Advance  Polybag, 
Metprie,  Louisiana;  Universal 
Ltd.  of  Thailand;  Prime 
International  LLC  of  Westerville, 
Nani  ong  Huasehng  Plastic 

.  of  China;  Bee  Lian  Plastic 
'TE  Ltd.  of  Singapore;  and 
Proiiucts  Limited  of  Hong  Kong, 
ion  investigative  attorney 
he  motion.  Two  of  the 
respondents,  Advance 
Universal  Polybag,  opposed 


motion  to 

the 

in  the 

Inc.  of 

Polybag  Cc 

Source 

Ohio; 

Products 

Marketing 

Poison 

The 

supported 

proposed 

Polybag 

the  motion 

On  Augu  St 
an  ID  {Ord<  ir 
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were  filed. 
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Comm  iss 
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and 
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210.42(h) 
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cf 
and 


By  order 

Issued:  September 
Marilyn  R 

Secretary. 


[FR  Doc.  03 

BILUNGCOOE 


22,  2003,  the  ALJ  issued 

No.  7)  granting  Superbag's 

petrtions  for  review  of  the  ID 


is  taken  under  the 
■  section  337  of  the  Tariff  Act 
U.S.C.  1337,  and  section 

the  Commission  Rules  of 

Procedure,  19  CFR 


the  Commission. 
12,  2003. 
i  ibbott. 


23803  Filed  9-17-03;  8:45  am] 
7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Notice  of  /^spolntment  of  individuals  to 
Serve  as  Members  of  Performance 
Review  Boards 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Appointment  of  Individuals  to 
serve  as  members  of  Performance 
Review  Board. 

effective:  September  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
L.  Buchholz,  Director  of  Human 
Resources,  U.S.  International  Trade 
Commission  (202)  205-2651. 
SUPPLEMENTARY  INFORMATION:  The 
Chairman  of  the  U.S.  International 
Trade  Commission  has  appointed  the 
following  individuals  to  serve  on  the 
Commission's  Performance  Review 
Board  (PRB): 
Chairman  of  PRB — Vice-Chairman 

Jennifer  A.  Hillman 
Member — Commissioner  Marcia  E. 

Miller 
Member — Commissioner  Stephen 

Koplan 
Member — Commissioner  Charlotte  R. 

Lane 
Member— Robert  A.  Rogowsky 
Member — Lyn  M.  Schlitt 
Member — Stephen  A.  McLaughlin    ' 
Member — Eugene  A.  Rosengarden 
Member — Lynn  I.  Levine 
Member— Robert  G.  Carpenter 

This  notice  is  published  in  the 
Federal  Register  pursuant  to  the 
requirement  of  5  U.S.C.  4314(c)(4). 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Issued:  September  15,  2003. 

By  order  of  the  Chairman. 
Marilyn  R.  Abbott, 
Secretary. 

(FR  Doc.  03-23861  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Pursuant  to  28  CFR  50.7,  notice  is 
hereby  given  that  on  September  2,  2003, 
a  proposed  Consent  Decree  in  United 
States  V.  Bollman  Trucking  Company, 
Christiana  Motor  Freight  Company,  and 
F  6-H  Transport  Inc.,  Civil  Action  No. 
03-849  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Delaware. 
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In  this  action  the  United  States  sought 
injunctive  relief  and  response  costs  firom 
Bollman  Trucking  Company,  Christiana 
Motor  Freight  Company,  and  F  &  H 
Transport  Inc.  ("SettUng  Defendants"), 
in  connection  with  the  Halby  Chemical 
Superfund  Site  in  Wilmington,  New 
Castle  County,  Delaware  ("the  Halby 
Site").  The  Consent  Decree  requires  that 
the  Settling  Defendants  pay  a  total  of 
$75,000  in  reimbursement  of  response 
costs  relating  to  the  Halby  Site. 

The  Department *of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree.  Please 
address  comments  to  the  Assistant 
Attorney  General,  Environmental  and 
Natural  Resources  Division,  P.O.  Box 
7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  and  refer 
to  United  States  v.  Bollman  Trucking 
Company,  Christiana  Motor  Freight 
Company,  and  F&H  Transport  Inc.,  D.J. 
Ref.  90-11-2-719/3. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  District  of  Delaware, 
1201  Market  Street,  Suite  1100, 
Wilmington,  DE  1989^2046  and  at  U.S. 
EPA  Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  During  the 
public  comment  period,  the  Consent 
Decree,  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  761 1 ,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdoj.gov) , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $8.00  for  the  Consent 
Decree  only  or  $42.75  for  the  Consent 
Decree  and  attachments  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasiuy. 

Robert  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-23790  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
PoUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  of  America  v.  Madison 
County  Executive  Airport  Authority,  in 
the  United  States  District  Court  for  the 
Northern  District  of  Alabama,  CV-03- 
H-2484-NE,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Alabama  on 
September  8,  2003. 

This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  against  Madison  County 
Executive  Airport  Authority,  pursuant 
to  CWA  Section  301(a),  33  U.S.C. 
1311(a),  to  obtain  injiuctive  relief  from 
the  Defendant  for  violating  the  Clean 
Water  Act  by  discharging  pollutants 
without  a  permit  into  waters  of  the 
United  States.  The  proposed  Consent 
Decree  resolves  these  allegations  by 
requiring  the  Defendants  to  restore  the 
impacted  areas  and  to  perform 
mitigation. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
Notice.  Please  address  comments  to 
John  Charles  Bell,  Assistant  United 
States  Attorney  for  the  Northern  District 
of  Alabama,  United  States  Department 
of  Justice,  1801  4th  Avenue,  North, 
Birmingham,  Alabama  35203  and  refer 
to  Madison  County  Executive  Airport 
Authority,  DJ#-5-l-l-16579. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Northern 
District  of  Alabama,  1729  Hugo  Black 
Courthouse,  Birmingham,  Alabama 
35203.  In  addition,  the  proposed 
Consent  Decree  may  be  viewed  at  http:/ 
/www.  usdoj.gov/enrd/open.html. 

John  Charles  Bell, 

Assistant  United  States  Attorney. 

(FR  Doc.  03-23789  Filed  9-17-03;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  UVBOR 

Office  of  the  Secretary 

Sulmiission  for  0MB  Review; 
Comment  Request 

September  11,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  doamientation,  contact  Dairin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  nimiber)  or  E-Mail: 
King.Darrin®dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Bureau 
of  Labor  Statistics  (BLS),  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316/ 
this  is  not  a  toU-free  number,)  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utibty; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  BLS/OSHS  Federal/State 
Cooperative  Agreement  (Application 
Package). 

OMB  Number:  1 220-0149. 

Affected  Public:  State,  Local,  or  Tribal 
govt. 

Frequency:  Quarterly  and  annually. 

Type  of  Response:  Recordkeeping  iand 
reporting. 

Number  of  Respondents:  56. 
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Information  cotlection  requirements 

'otal  respond- 
tjiits 

Frequency 

Annual  re- 
sponses 

Average  re- 
sponse time 
{hours) 

Annual  burden 
hours 

BLS-OSHS  Work  Statements  

56 
56 

56 

Annually 
Annually 
Quarterly 

56 

56 

224 

2 
2 

1 

11P 

BLS-OSHS1  

BLS-OSHS2 ;. 

112 
224 

Total: .' 

336 

44A 

Total  Annualized  capital/startup 
costs:  SO. 

-   Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  This  collection  is 
approved  for  an  abbreviated  period  to 
allow  BLS  to  develop  the  capability  to 
accept  electronic  submission  of 
responses,  including  electronic 
signatures,  by  the  time  of  next 
submission  of  this  collection.  If  BLS  is 
unable  to  accommodate  diis  deadline,  it 
must  report  the  reasons  to  0MB  at  the 
earliest  possible  time. 

Ira  L.  Milk, 

Departmental  Clearance  Officer. 

(FR  Doc.  03-23844  Filed  9-17-03;  8:45  am] 

BIUJN6  CODE  4510-24-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  information 
Collection  Request  Submitted  for 
Public  Comment;  Summary  Plan 
Description  Requirements  under 
ERISA 

AGENCY:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(Department],  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95).  This  program  helps  to 
ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Employee  Benefits 
Security  Administration  is  soliciting 
comments  on  the  proposed  extension  of 
the  Siunmary  Plan  Description 
Requirements  under  ERISA. 


A  copy  df  the  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  |the  individual  shown  in  the 
AOORESSESI  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
Addresses  pection  on  or  before 
November  p 7,  2003. 

ADORESSEsl  Gerald  B.  Lindrew,  Office  of 
Policy  and  Research,  Employee  Benefits 
Security  Administration,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,]202)  693-8410;  FAX  (202) 
219-5333  (these  are  not  toll-free 
numbers).  | 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroand 

Section  104(b)  of  the  Employee 
Retirement]  Income  Security  Act  of  1974 
(ERISA)  reauires  that  the  administrator 
of  an  empli  »yee  benefit  plan  furnish 
plan  partic  pants  and  certain 
beneficiarii  ss  with  a  Summary  Plan 
Descriptioi  (SPD)  which  describes,  in 
language  u:  iderstandable  to  an  average 
plan  partic  pant,  the  benefits  and  rights 
and  obligat  ions  of  participants  in  the 
plan.  The  i  iformation  required  to  be 
contained  i  n  the  SPD  is  set  forth  in 
section  102  (b)  of  the  statute.  To  the 
extent  that  there  is  a  material 
modificatic  n  in  the  terms  of  the  plan  or 
a  change  in  the  required  content  of  the 
SPD.  sectic  n  104(b)(1)  requires  that  the 
administra  or  furnish  participants  and 
beneficiarii  is  with  a  summary  of 
material  mi  )difications  (SMM)  or 
summary  a  '  material  reduction  (SMR). 
Informatioi  i  collection  requests 
pertaining  |o  SPD  and  SMM  or  SMR  are 
found  in  regulations  at  29  CFR 
2520.102-:  and  102-3,  and  29  CFR 
104b-2  an(  104b-3. 

n.  Review  Focus 

The  Department  is  particuleirly 
interested  ai  comments  that: 

•  Evaluajle  whether  the  proposed 
collection  if  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  thp  information  will  have 
practical  uiility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  cbllection  of  information, 


including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Office  of  Management  and 
Budget's  (0MB)  approval  of  this  ICR 
will  expire  on  November  30,  2003.  After 
considering  conmients  received  in 
response  to  this  notice,  the  Department 
intends  to  submit  the  ICR  to  0MB  for 
continuing  approval.  No  change  to  the 
existing  ICR  is  proposed  or  made  at  this 
time. 

Agency.  Employee  Benefits  Security 
Administration,  Department  of  Labor. 

Title:  Sununary  Plan  Description 
Requirements  under  ERISA. 

Type  of  Review.  Extension  of  a 
currently  approved  collection  of 
information. 

OMB  Number.  1 2 1 0-0039. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions. 

Respondents:  900,000. 

Responses:  50,000,000. 

Estimated  Total  Burden  Hours: 
1,100,000. 

Estimated  Total  Burden  Cost 
(Operating  and  Maintenance): 
$400,000,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  September  12,  2003. 
Gerald  B.  Lindrew, 
Deputy  Director,  Office  of  Policy  and 
Research,  Employee  Benefits  Security 
Administration. 

[FR  Doc.  03-23842  Filed  9-17-03;  8:45  am] 
BILUNG  COOE  4510-29-P 
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DEPARTMENT  OF  LABOR  ^ 

Bureau  of  Labor  Statistics 

Federai  Economic  Statistics  Advisory 
Committee;  Notice  of  Open  iMeeting 
and  Agenda 

The  sixth  meeting  of  the  Federal 
Economic  Statistics  Advisory 
Conunittee  will  be  held  on  October  17, 
2003  in  the  Postal  Square  Building,  2 
Massachusetts  Avenue  NE., 
Washington,  DC. 

The  Federal  Economic  Statistics 
Advisory  Committee  is  a  technical 
committee  composed  of  economists, 
statisticians,  and  behavioral  scientists 
who  are  recognized  for  their  attainments 
and  objectivity  in  their  respective  helds. 
Committee  members  are  called  upon  to 
analyze  issues  involved  in  producing 
Federal  economic  statistics  and 
recommend  practices  that  will  lead  to 
optimum  efficiency,  effectiveness,  and 
cooperation  among  the  Department  of 
Labor,  Bureau  of  Labor  Statistics  and  the 
Department  of  Commerce,  Bureau  of 
Economic  Analysis  and  Bureau  of  the 
Census. 

The  meeting  will  be  held  in  Meeting 
Rooms  1  and  2  of  the  Postal  Square 
Building  Conference  Center.  The 
schedule  and  agenda  for  the  meeting  are 
as  follows: 

9:15  a.m.  Opening  Session 
9:30  a.m.  Update  on  past  agenda  topics 
10:15  a.m.  Agency  imputation 

procedures  (business  surveys) 
1:15  p.m.  The  CPS-CES  Gap 

3  p.m.  Data  sharing 

4  p.m.  Priorities  for  future  meetings 
4:30  p.m.  Conclude  (approximate  time) 

The  meeting  is  open  to  the  public. 
Any  questions  concerning  the  meeting 
should  be  directed  to  Margaret  Johnson, 
Federal  Economic  Statistics  Advisory 
Committee,  on  Area  Code  (202)  691- 
5600.  Individuals  with  disabilities,  who 
need  special  accommodations,  should 
contact  Ms.  Johnson  at  least  two  days 
prior  to  the  meeting  date. 

Signed  at  Washington,  DC,  the  10th  day  of 
September,  2003. 

Kathleen  P.  Utgoff, 

Commissioner  of  Labor  Statistics. 

[FR  Doc.  03-23843  Filed  9-17-03;  8:45  am] 

BILLING  CODE  4510-24-<> 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

New  England  Governor's  Summit  to  be 
Held  on  October  8, 2003  in  Boston,  IMA 

agency:  Office  of  National  Drug  Control 

Policy. 

action:  Notice. 


SUMMARY:  A  Summit  of  New  England 
Governors  will  be  held  on  Wednesday, 
October  8,  2003,  in  Boston, 
Massachusetts  at  Historic  Faneuil  Hall, 
Merchant's  Row,  Boston,  Massachusetts 
02109.  The  Simmiit  will  begin  at  9:30 
a.m.  on  Wednesday,  October  8,  2003. 
and  will  conclude  at  1  p.m.  The  agenda 
will  include  three  panels  hearing 
testimony  addressing  three  national 
issues  of  particular  regional  importance: 
(1)  Heroin  Use  in  New  England;  (2)  the 
President's  treatment  initiative  entitled 
Access  to  Recovery;  and  (3)  medical 
marijuana.  Members  of  the  public  who 
wish  to  attend  the  meeting  should 
telephone  ONDCP's  New  England 
Governor's  Summit  RSVP  telephone 
line  at  (202)  395-6637  to  arrange 
building  access. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Ferguson  at  (202)  395-6637. 

Dated:  September  15,  2003. 
Linda  V.  Priebe, 
Assistant  General  Counsel. 
[FR  Doc.  03-23838  Filed  »-17-03;  8:45  am] 
BILUNG  CODE  3180-02-i> 


OFHCE  OF  NATIONAL  DRUG 
CONTROL  POUCY 

Appointment  of  Memtwrs  of  Senior 
Executive  Services  Performance 
Review  Board 

AGENCY:  Office  of  National  Drug  Control 

Policy  (ONDCP). 

ACTION:  Notice  of  appointments. 

SUMMARY:  The  following  persons  have 
been  appointed  to  the  ONDCP  Senior 
Executive  Service  Performance  Review 
Board:  Mr.  Mark  vJoomer,  Mr.  Edward 
H.  Jurith,  Ms.  Christine  Morden,  and 
Mr.  David  Rivait. 

FOR  FURTHER  INFORMATION:  Please  direct 
any  questions  to  Linda  V.  Priebe, 
Assistant  General  Counsel  (202)  395- 
6622,  Office  of  National  Drug  Control 
Policy,  Executive  Office  of  the 
President,  Washington,  DC  20503. 

Linda  V.  Priebe. 

Assistant  General  Counsel. 

[FR  Doc.  03-23801  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  3180-02-F 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  to  Prepare  a 
Comprehensive  Environmental 
Evaluation  (CEE)  for  the  Construction 
and  Operation  of  a  High-Energy 
Neutrino  Telescope  (Project  i^Cutw) 
at  the  South  Pole 

AGENCY:  National  Science  Foundation. 


SUMMARY:  The  National  Science 
Foundation  proposes  to  construct  and 
operate  a  high-energy  neutrino  telescope 
at  the  South  Pole.  The  telescope  is 
designed  to  detect  subatomic  particles 
(i.e.,  neutrinos)  from  distant 
astrophysical  sources  in  the  universe. 
The  proposed  telescope  is  a  second- 
generation  instrument  based  on  the 
successful  evolution  of  a  smaller 
neutrino  telescope  at  the  South  Pole.     » 
The  proposed  telescope  will  consist  of 
an  array  of  optical  modules  arranged  on 
the  surface  and  to  a  depth  of  2,400 
meters  covering  a  cubic  kilometer  of  ice 
in  the  polar  ice  sheet.  The  new 
instrument  would  be  the  largest 
telescope  of  its  type  ever  built.  The 
telescope  would  be  installed  In  the  ice 
sheet  over  a  6-year  period  and  would 
have  a  design  life  of  25  years.  The 
project  would  be  supported  by  a 
combination  of  resources  dedicated  to 
the  project  as  well  as  resoiures  provided 
by  the  Amimdsen-Scott  South  Pole 
Station.  Operation  of  the  telescope 
would  facilitate  discoveries  in 
astronomy,  astrophysics,  cosmology  and 
particle  physics,  and  would  be 
consistent  with  the  National  Science 
Foundation's  mission  to  support 
scientific  investigations  in  Antarctica 
(Presidential  Memorandum  6646. 
February  5, 1982). 

The  Director  of  the  Office  of  Polar 
Programs  of  the  National  Science 
Foimdation  intends  to  prepare  a. 
comprehensive  environmental 
evaluation  (CEE)  within  the  procedures 
of  the  Protocol  on  Environmental 
Protection  to  the  Antarctic  Treaty  and 
consistent  with  implementing 
regulations  for  the  National 
Environmental  Policy  Act  (NEPA)  for 
the  decision  to  construct  and  operate  a 
high-energy  neutrino  telescope  at  the 
South  Pole. 

DATES:  The  draft  comprehensive 
environmental  evaluation  is  expected  to 
be  available  to  the  public  approximately 
January  2004.  Comments  on  this  notice 
of  intent  will  be  of  most  use  if  they  are 
received  before  December  10,  2003. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Dr.  Polly  A.  Penhale, 
Program  Manager,  Office  of  Polar 
Programs,  Room  755,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Polly  A.  Penhale  at  the  address  above  or 
tel:  (703)  292-8030,  fax:  (703)  292-9081. 
e-mail:  ppenhale@nsf.gov. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation  (NSF) 
manages  and  funds  United  States 
activities  in  Antarctica.  The  NSF  is 
responsible  for  the  U.S.  Antarctic 
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Research  Program  as  well  as  operation 
of  three  active  U.S,  research  stations  in 
Antarctica,  including  the  Amundsen- 
Scott  South  Pole  Station.  The  South 
Pole  is  a  geophysically  unique  site  for 
important  research  in  astronomy  and 
astrophysics.  The  clear  ice  and  location 
on  the  earth's  axis  provide  one  of  the 
best  sites  to  search  for  distant 
phenomena  such  as  the  formation  of 
stars  and  galaxies,  and  the  growth  and 
structiire  of  the  universe. 

Neutrinos  are  high-energy  subatomic 
particles  produced  by  the  nuclear 
reactions  such  as  decay  of  radioactive 
elements,  and  are  relics  of  high  energy 
events  that  occur  in  the  universe.  Unlike 
photons  of  other  charged  particles, 
neutrinos  can  travel  long  distances 
unaffected  by  interference  from 
magnetic  Helds  or  matter.  These 
characteristics  make  neutrinos  a 
valuable  tool  for  the  study  of  the 
universe.  Searches  for  neutrinos  from 
Supernova,  dark  matter,  point  sources  of 
muon  neutrinos  and  diffuse  sources  of 
high  energy  electron  and  muon 
neutrinos  have  demonstrated  the 
physics  potential  of  a  deep  ice  neutrino 
detector. 

In  the  late  1980's.  the  National 
Science  Foimdation  funded  a  R&D 
proposal  for  construction  and  operation 
of  the  first  high-energy  neutrino 
telescope  in  the  ice  sheet  at  the  South 
Pole,  known  as  the  Antarctic  Muon  and 
Neutrino  Array  and  Detector 
(AMANDA).  AMANDA  is  a  prototype 
neutrino  telescope  which  serves  as  a 
large  volume  detector  to  study  very  high 
energy  cosmic  ray  neutrinos  using  a 
system  of  optical  modules  (i.e., 
photomultiplier  detectors)  installed  in 
the  thick  ice  sheet  at  the  South  Pole. 
The  AMANDA  project  was  conducted  in 
several  phases  (AMANDA-A, 
AMANDA-BIO.  AMANDA-II),  and 
included  the  installation  of  over  900 
optical  modules  at  depths  up  to  2,350 
meters  in  the  ice  sheet.  During  the 
AMANDA  project,  techniques  were 
developed  and  later  refined  for  drilling 
holes  and  deploying  strings  of  optical 
modules  deep  into  the  ice  sheet.  The 
scientific  results  that  are  available  from 
the  AMANDA  project  have  verified  the 
function  of  the  detector  at  the  required 
level  of  sensitivity  over  several  energy 
ranges,  and  have  enabled  the 
reconstruction  of  more  than  one 
hundred  atmospheric  neutrino  events, 
thereby  demonstrating  the  "proof  of 
concept". 

The  successful  deployment  and 
operation  of  the  AMANDA  detector  has 
shown  that  the  Antarctic  Ice  sheet  is  an 
ideal  mediiun  and  location  for  a  large 
neutrino  telescope  and  that  a  proven 
technology  is  available.  However, 


results  frtJi  1  the  AMANDA  detector  has 
shown  thai  a  much  larger  detector  is 
needed  to  )rovide  optimum  angular  and 
energy  rest  lution  and  achieve  the 
sensitivity  Required  to  detect  a  wide 
diversity  of  possible  signals  from  distant 
soiut:es.  Based  on  AMANDA'S 
performance,  researchers  have 
calculated  ^at  a  telescope  of  one  cubic 
kilometer  ib  volume  would  be  needed  to 
achieve  these  scientific  goals  eind  meet 
the  requirm  level  of  performance. 
Project  Icetube  represents  the  neutrino 
telescope  ^stem  designed  to  meet  these 
objectives. 

Project  I(  ;eCube  would  featiue  the 
design,  insiallation  and  operation  of  a 
second-get  eration  high-energy  neutrino 
telescope  a  t  the  South  Pole.  The 
telescope  v  rould  be  located 
approxima  ely  0.5  kilometers  from  the 
Amundsen -Scott  Station  and  adjacent  to 
the  existin  ;  aircraft  skyway.  Project 
IceCube  w(  uld  capitalize  upon  the 
technologii  is  developed  in  the 
AMANDA  aroject  and  would  consist  of 
a  deep  and  surface  array  of 
systeraatici  illy-placed  optical  modules 
within  a  ci  bic  kilometer  of  ice  at  the 
South  Pole  The  deep  portion  of  the 
array  woul  1  consist  of  4,800  digital 
optical  moi  lules  arranged  in  80  vertical 
strings  and  placed  at  a  depth  up  to  2,400 
meters.  Thi  s  surface  portion  of  the  array 
would  serv  3  as  an  air  shower  detector 
for  calibrat  on  purposes  and  would 
comprise  3  20  digital  optical  modules 
placed  at  a  depth  of  1  meter  at  locations 
adjacent  to  the  vertical  strings.  Each 
componeni  of  the  array  would  be 
connected  o  a  data  processing  facility 
centrally  Iqcated  within  the  array 
pattern.  Preject  IceCube  would  also 
encompass  the  existing  AMANDA 
neutrino  d(  lector  and  the  SPASE-2  air 
shower  det  jctor. 

It  is  antic  ipated  that  the  deep  and 
surface  con  iponents  of  the  array  will  be 
installed  oi  er  six  summer  seasons, 
beginning  (^uring  the  2004/05  season. 
Deployment  of  the  array  strings  will 
involve  the  use  of  a  series  of  dedicated 
facilities  eujd  equipment  [i.e..  Drilling 
Camp).  Th^  Drilling  Camp  will  contain 
the  infrastructure  needed  to  support 
drilling  and  array  deployment 
operations]  including  the  power 
generation,' water  heating,  fuel 
distribution  and  management.  The 
Drilling  Ca  np  will  be  mobilized  for 
operation  e  ich  austral  summer,  and 
would  opei  ate  24-hours  a  day  for 
approximai  ely  59  days  each  year  with 
dedicated  I  roject  staff.  Penetrations  into 
the  ice  she  t  would  be  created  using  a 
Enhanced  Wot  Water  Drill  (EHWD) 
system  whi  ch  heats  water  to  high 
temperatur }  and  pimips  it  under  high 
pressure  th  rough  a  drill  nozzle  to  create 


a  precise  hole  in  the  ice.  The  EHWD 
design  represents  an  evolution  of  the 
AMANDA  drill  optimized  to  more 
efficiently  drill  and  deploy  detector 
strings  in  the  ice  sheet  thereby  meeting 
Project  IceCube  requirements. 
Consistent  with  the  experience  gained 
through  AMANDA,  each  hole  will  be 
filled  with  hot  water  as  it  is  drilled  and 
the  deep  array  string  of  detectors  will  be 
lowered  to  its  target  depth  and  allowed 
to  freeze,  securing  the  string  in  the  ice 
sheet. 

Supplementing  the  resources 
dedicated  to  Project  IceCube  (e.g, 
personnel,  equipment),  additional 
resources  would  be  shared  with  the 
Amundsen-Scott  Station  including 
personnel  support  facilities  and  services 
(e.g.,  berthing,  food),  cargo,  fuel,  waste 
handling  facilities,  and  communications 
services  to  facilitate  data  upload. 
Logistical  support  for  the  transportation 
of  Project  materials  and  personnel  from 
McMurdo  Station,  Antarctica,  to  the 
South  Pole  would  be  provided  by  the 
existing  fleet  of  LC-130  aircraft.  Most 
materials  and  equipment  would  be 
expected  to  be  transported  to  McMurdo 
Station  by  ship.  Because  the  South  Pole 
Station  Modernization  Project  (SPSM) 
will  be  ongoing  throiigh  2007,  careful 
planning  of  shared  resources, 
particularly  personnel  support  facilities 
and  services,  would  be  needed  to  ensure 
that  the  requirements  of  ongoing  station 
operations,  SPSM,  and  Project  IceCube 
can  be  met  without  significant 
compromise.  Selected  resources  from 
the  old  station  scheduled  to  be 
decommissioned  during  SPSM  (e.g., 
Summer  Camp)  may  be  made  available 
to  Project  IceCube  as  they  become 
available. 

The  proposed  action  to  initiate 
installation  of  the  Project  IceCube 
detectors  in  2004/05  austral  siunmer 
season  using  supplemental  support  from 
the  Amundsen-Scott  Station  represents 
the  preferred  alternative  (Alternative  A). 
Other  alternatives  that  have  been 
considered  In  the  CEE  include  the 
installation  of  Project  IceCube  using 
supplemental  support  from  the 
Amundsen-Scott  Station  resources  but 
following  completion  of  SPSM  in  2007 
(Alternative  B),  the  installation  of 
Project  IceCube  as  an  independently 
operated  facility  with  minimal  support 
from  the  Amimdsen-Scott  Station 
(Alternative  C),  and  the  No  Action 
Alternative,  that  is  not  proceeding  with 
Project  IceCube  (Alternative  D).  Several 
additional  alternatives  were  identified 
but  were  eliminated  from  consideration 
because  they  either  failed  to  meet  the 
scientific  objectives  of  the  Project  or 
were  not  logistically  feasible. 
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The  potential  environmental  impacts 
of  the  proposed  action  that  will  be 
identified  and  evaluated  in  detail  in  the 
comprehensive  environmental 
evaluation  include: 

•  Physical  disturbance  to  the  snow 
and  ice  environment 

•  Air  emissions 

•  Releases  to  the  snow  and 
environment 

•  Impacts  to  Amundsen-Scott  Station 
operations 

•  Impacts  to  other  science  at  the 
South  Pole  or  in  other  areas  of  the  USAP 

Selected  mitigating  measures, 
representing  specific  actions  or  options 
that  would  be  taken  to  reduce  or  avoid 
impacts  to  the  environment,  have 
already  been  incorporated  into  the 
design  of  the  proposed  Project.  These 
mitigating  measures  will  be  identified  in 
the  comprehensive  environmental 
evaluation,  as  well  as  additional 
measures  that  will  be  under 
consideration  during  the 
implementation  of  the  Project  activities. 

The  public  is  invited  to  comment  on 
any  aspect  of  the  proposal.  The 
comment  period  on  the  draft 
comprehensive  environmental 
evaluation  will  be  a  minimum  of  90 
days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

Polly  A.  Penhale,  ^ 

Program  Manager. 

[FR  Doc.  03-23856  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  7S55-01-M  " 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-400] 

Carolina  Power  &  Light  Company; 
Notice  of  Partial  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conmiission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company,  et  al.  (the  licensee)  to 
withdraw  a  portion  of  its  August  28, 
2002,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-63  for  the  Shearon 
Harris  Nuclear  Power  Plant,  Unit  1, 
located  in  Wake  and  Chatham  Counties,  ' 
North  Carolina. 

The  withdrawn  portion  of  the 
proposed  amendment  would  have 
revised  Technical  Specification  6.9.1.6.2 
by  including  Topical  Report  EMF- 
2310(P)(A),  "SRP  (Standard  Review 
Plan]  Chapter  15  Non-LOCA  [loss-of- 
coolant  accident]  Methodology  for 
Pressurized-Water  Reactors,"  as  a 


reference  methodology  used  to 
determine  core  operating  limits  at 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1. 

The  other  portion  of  the  amendment 
application,  which  requested  approval 
of  topical  report  EMF-2328{P)(A), 
"PWR  (pressurized-vvater  reactor]    ' ' 
Small-Break  LOCA  Evaluation  Model, 
S-RELAP5-Based,"  as  a  reference  in  the 
TS,  was  approved  and  issued  as 
Amendment  No.  114  on  March  28,  2003 
(68  FR  18291,  April  15,  2003). 

The  Commission  had  previously  - 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  October  15, 
2002  (67  FR  63691).  However,  by  letter 
dated  August  28,  2003,  the  licensee 
withdrew  the  portion  of  the  proposed 
change  described  above. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  28,  2002,  and 
the  licensee's  letter  dated  August  28, 
2003,  which  withdrew  this  portion  of 
the  application  for  license  amendment. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  Public  File  Area  Ol 
F21, 11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737,  or 
by  email  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  September,  2003. 

For  the  Nuclear  Regulator^'  Commission. 
Chandu  P.  Patel, 

Project  Mcnager,  Section  2.  Project 
Directorate  11,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-23839  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  7590-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[DocKet  No.  50-390] 

Tennessee  Valley  Authority;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
90  issued  to  Tennessee  Valley  Authority 
(the  licensee)  for  operation  of  the  Watts 
Bar  Nuclear  Plant,  Unit  1  (WBN), 
located  in  Rhea  County.  Tennessee. 

Jhe  proposed  amendment  would 
revise  the  Updated  Final  Safety 
Analysis  Report  to  change  the 
posttilated  primary-to-secondary  leakage 
from  a  faulted  steam  generator  in  the 
main  steamline  break  (MSLB)  accident 
analysis. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR).  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2^ 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  postulated  MSLB  outside  of 
containment  but  upstream  of  the  main  steam 
isolation  valves  is  the  limiting  accident 
relative  to  the  voltage  based  alternate  repair 
criteria  for  axial  outside  diameter  stress 
corrosion  cracking  (ODSCC).  It  is  the  credible 
accident  for  determining  the  radiological 
consequences  of  increasing  the  postulated 
primary-to-secondary  leakage.  The  leakage  is 
an  input  parameter  and  does  not  physically 
alter  any  equipment,  system  performance,  or 
operator  actions  required  to  mitigate  the 
radiological  consequences  of  an  accident. 
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The  postulaT^  prioiary-to-secondary 
leakage  as  an  input  parameter  is  used  to 
analyze  the  potential  radiological 
consequences  of  a  MSLB  accident.  This 
postulated  leakage  occurs  after  an  accident  is 
initiated.  As  a  result,  the  proposed  leakage 
rate  is  not  an  initiator  of  any  accident  and  no 
new  failure  modes  are  created.  Exceeding  the 
technical  specification  limits  on  reactor 
coolant  system  (RGS)  operational  leakage  is 
not  permitted. 

The  consequences  of  the  MSLB  are 
currently  analyzed  for  a  one  gpm  primary-to- 
secondary  accident  leakage  in  the  faulted 
steam  generator.  Increasing  the  postulated 
accident  leakage  to  three  gpm  increased  the 
radiological  consequences.  This  is  a  small 
increase  in  leakage  which  is  n(^t  considered 
significant  since  the  dose  does  not  exceed  the 
appropriate  fraction  of  the  10  CFR  Part  100. 
"Reactor  Site  Criteria,"  dose  limits  as 
specified  in  NUREG-0800,  "Standard  Review 
Plan,"  for  an  MSLB  accident  or  the  10  CFR 
Part  50,  Appendix  A,  General  Design  Criteria 
(GDC)  19,  "Control  Room,"  limits. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  No  new  failure  modes  are  created  by 
the  increase  in  the  postulated  primary-to- 
secondary  leakage  during  an  MSLB  accident. 
The  credible  failure  mode  associated  with 
this  increase  in  leakage  is  for  a  steam 
generator  tube  to  rupttire  during  the  MSLB 
accident.  The  use  of  the  alternate  repair 
criteria  for  axial  ODSCC  at  the  tube  support 
plate  has  been  previously  approved  for  WBN. 
Under  the  alternate  repair  criteria  for  tubes 
that  exhibit  axial  ODSCC  at  the  tube  support 
plate,  a  conditional  burst  probability 
calculation  is  performed  to  provide  a 

•  conservative  assessment  of  tube  structural 
integrity  during  a  postulated  MSLB  occurring 
at  the  end-of-cycle.  The  calculation  is 
compared  to  a  threshold  value.  If  the  burst 
probability  calculation  is  greater  than  or 
equal  to  the  threshold  value,  then  tubes  will 

'  be  plugged  to  decrease  below  the  threshold. 
This  limits  the  probability  of  a  steam 
generator  tube  rupture  during  an  MSLB 
accident.  Tubes  that  are  outside  of  the 
alternate  repair  criteria  will  be  plugged  as  ' 
specified  in  the  WBN  technical  specification 
to  maintain  integrity.  Additionally,  RCS 
operational  leakages  are  subject  to  continual 
surveillance  and  an  accumulation  of  minor 
leaks  which  exceed  the  limits  established  in 
the  technical  specification  is  not  permitted 
during  unit  operation.  As  previously  stated, 
the  postulated  primary-to-secondary  accident 
leakage  is  an  input  parameter  and  not  an 
initiator  of  any  accidents.  The  proposed 
increase  in  leakage  has  no  significant  effect 
on  the  configuration  of  the  plant  or  the 
manner  in  which  it  is  operated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  An  increase  in  the  primary-to- 
secondary  leakage  during  an  MSLB  accident 
allows  more  axial  ODSCC  affected  tubes  to 
remain  in  service;  however,  the  structural 
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and  leakage  integrity  of  the  tubes  is  assured 
by  compliai  ce  with  the  alternate  repair 
criteria.  Tht  affected  tubes  must  meet 
specific  con  litions  in  order  to  remain  in 
service.  The  tubes  that  remain  in  service  as 
a  result  of  tl  e  proposed  increase  in  leakage 
must  meet  t  le  requirements  for  determining 
the  structuri  1  and  leakage  integrity.  Tubes 
that  are  outs  ide  of  the  alternate  repair  criteria 
will  be  plug  >ed  as  specified  in  the  WBN 
technical  sp  jcification  to  maintain  integrity. 
The  activity  in  the  steam  and  power 
conversion  i  ystem  is  continually  monitored 
and  an  accu  nulalion  of  minor  leaks  which 
exceed  the  1  mils  established  in  the  technical 
specificatioi   is  not  permitted  during  unit 
operation. 

As  specifi  sd  in  NUREG-0800,  the  dose 
mitigation  fi  atures,  in  this  case,  leakage,  are 
acceptable  s  nee  the  whole  body  and  thyroid 
doses  at  the  exclusion  area  and  the  lower 
population  i  one  outer  boundaries  do  not 
exceed  the  e  xposure  guidelines.  The  control 
room  doses  lo  not  exceed  the  requirements 
in  10  CFR  P  irt  50.  Appendix  A,  GDC  19. 

Therefore  the  proposed  change  does  not 
involve  a  sij  nificant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  i  nalysis  and,  based  on  this 
review,  it  a  ppears  that  the  three 
standards  (  f  10  CFR  50.92(c)  are 
satisfied.  1  lerefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendmerit  request  involves  no 
significant  hazards  consideration. 

The  Con  mission  is  seeking  public 
comments  jn  this  proposed 
determinat  on.  Any  comments  received 
within  30  (  ays  after  the  date  of 
publicatioi  of  this  notice  will  be 
considered  in  making  emy  final 
determinat  on. 

Normall]  ,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  pf  the  30-day  notice  period. 
However,  aiould  circumstances  change 
during  the  notice  period  such  that 
failure  to  a  :t  in  a  timely  way  would 
result,  for  Example,  in  derating  or 
shutdown  pf  the  facility,  the 
Commissic  a  may  issue  the  license 
amendmen  t  before  the  expiration  of  the 
30-day  not  ce  period,  provided  that  its 
final  deten  lination  is  that  the 
amendmen  t  involves  no  significant 
hazards  co:  isideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commi  ssion  take  this  action,  it  will 
publish  in  he  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearii  g  after  issuance.  The 
Commissic  n  expects  that  the  need  to 
take  this  ac  tion  will  occur  very 
infrequentSy. 

Written  aomments  may  be  submitted 
by  mail  to  he  Chief,  Rules  and 
Directives  Jranch,  Division  of 
AdministTi  tive  Services,  Office  of 
Administij  tion,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  Public  File  Area  Ol  F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  20,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who     - 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Docviment  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  docimient, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  05  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  wiU  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atoniic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
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the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support,  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiu-ces  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 


and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  Ol  F21,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301—415-3725  or  by  e- 
mail  to  OGCMaiICenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  General  Counsel,  Tennessee 
Valley  Authority,  ET  11  A,  400  West 
Summit  Hill  Drive,  Knoxville,  TN 
37902,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  8,  2003, 
and  supplement  dated  September  11, 
2003.  which  are  available  for  public 
inspection  at  the  Commission's  PDR, 
located  at  One  White  Flint  North,  File 
Public  Area  Ol  F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 


Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the    " 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encoimter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  September  2003. 

For  the  Nuclear  Regulatory  Commission. 
Margaret  H.  Chemoff, 
Project  Manager,  Project  Directorate  D. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  03-23841  Filed  9-17-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Signiflcam 
Hazards  Considerations 

L  Background 

Pm-suant  to  Public  Law  97—415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  rexised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  August  22, 
2003.  through  September  4,  2003.  The 
last  biweekly  notice  was  published  on 
September  2,  2003  (68  FR  52233). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Detenninafion, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
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of  the  facUity  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  signincant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  horn  any  - 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-'day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or  ' 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  conunents  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21, 11555  Rockville  Pike  (first 
floorW  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  16,  2003.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  j  articipate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearii  g  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  foi  leave  to  intervene  shall  be 
filed  in  ace  ordance  with  the 
Commissia  n's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2,  Interested  persons  should 
consult  a  a  irrent  copy  of  10  CFR  2.714, 
which  is  a\  ailable  at  the  Commission's 
PDR,  locat*  d  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  f  oor),  Rockville,  Maryland. 
Publicly  av  ailable  records  will  be 
accessible  rom  the  Agencywide 
Dociunents  Access  and  Management 
System's  (^pAMS)  Public  Electronic 
Reading  Rdom  on  the  Internet  at  the 
NRC  Web  ^te,  http://www.nrc.gov/ 
reading-rm  'doc-coUections/cfr/.  If  a 
request  for  j  hearing  or  petition  for 
leave  to  int  jrvene  is  filed  by  the  above 
date,  the  C<  mmission  or  an  Atomic 
Safety  and  licensing  Board,  designated 
by  the  Cora  mission  or  by  the  Chairmem 
of  the  Aton  ic  Safety  and  Licensing 
Board  Pane  I,  will  rule  on  the  request 
and/or  peti  ion;  and  the  Secretary  or  the 
designated  i\tomic  Safety  and  Licensing 
Board  will  ssue  a  notice  of  a  hearing  or 
an  appropr  ate  order. 

As  requiied  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  j  larticularity  the  interest  of 
the  petitioE  er  in  the  proceeding,  and 
how  that  in  terest  may  be  affected  by  the 
results  of  tl  e  proceeding.  The  petition 
should  spei  lifically  explain  the  reasons 
why  interv(  intion  should  be  permitted 
with  partici  ilar  reference  to  the 
following  fiictors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  par  y  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fi  lancial,  or  other  interest  in 
the  proceec  ing;  and  (3)  the  possible 
effect  of  an;  order  which  may  be 
entered  in  t  le  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identif  r  the  specific  aspect(s)  of  the 
subject  mat  er  of  the  proceeding  as  to 
which  petit  ioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  int  srvene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  wii  bout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  :onference  scheduled  in  the 
proceeding  but  such  an  amended 
petition  mu  st  satisfy  the  specificity 
requiremen  ts  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  \he  matter.  Each  contention 


must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  tp 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it.  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition ' 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conunission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
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leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nTC.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714td). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
Public  File  Area  01F21. 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  fi-om  the  Agencywide 
Docimients  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/ adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  docimients 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdi@nrc.gov. 

Duke  Energy  Corporation,  et  al,  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  August 
19,  2003. 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specifications.  (TS)  to  modify 
the  requirements  for  the  containment 
pressure  control  system  to  eliminate  a 
problem  with  circuit  fluctuation  as  a 
result  of  electronic  noise. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  license  amendment  does 
not  involve  a  signiflcant  increase  in  the 
probabihty  or  consequences  of  an  accident 
previously  evahiated. 

The  proposed  amendment  has  no  impact 
on  any  accident  probabilities  or 
consequences.  The  CPCS  [containment 
pressure  control  system]  hmctions  to  control 
the  operation  of  the  Containment  Spray 
System  and  the  Air  Return  System  following 
certain  design  basis  accidents.  It  cannot 
initiate  any  accidents  by  itself.  Therefore, 
accident  probabilities  will  be  unaffected. 
Since  the  proposed  change  has  been  shown 
to  have  no  effect  upon  any  safety  analysis 
results,  the  consequences  of  accidents  will 
also  be  unaffected. 

(2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different - 
kind  of  accident  from  any  accident 
previously  evaluated. 

As  stated  previously,  the  CPCS  in  and  of 
itself  cannot  initiate  any  accident  condition. 
No  change  to  any  method  of  plant  operation 
is  being  proposed  in  conjunction  with  this 
amendment  request.  Therefore,  no  new 
accident  types  can  be  created. 

(3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  will  have  no 
impact  on  any  safety  margin.  None  of  the 
results  of  any  existing  safety  analyses  is 
affected  as  a  result  of  the  proposed  change. 
Margin  of  safety  is  related  to  the  confidence 
in  the  ability  of  the  fission  product  barriers 
to  perform  their  design  functions.  The  fission 
product  barriers  include  the  fuel  cladding, 
the  reactor  coolant  pressiu-e  boundary,  and 
the  containment.  None  of  these  fission 
product  barriers  will  be  affected  as  a  result 
of  the  proposed  change.  Therefore,  no  safety 
margin  will  be  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006. 

NRC  Section  Chief:  John  A.  Nakoski. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  and  Docket  Nos. 
50-413  and  50-414,  Catawba  Nuclear 
Station,  Units  1  and  2,  located  in 
Mecklenburg  County,  North  Carolina 
and  York  County,  South  Carolina 

Date  of  amendment  request:  March 
24,  2003,  as  supplemented  Jime  25, 
2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 


revise  the  Technical  Specifications  (TS) 
to  relocate  reactor  coolant  system  cycle- 
specific  parameter  limits  from  the  TS  to 
the  core  operating  limits  reports  for  the 
Catawba  and  the  McGuire  Nuclear 
Stations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

As  required  by  10  CFR  50.91(a)(1). 
this  analysis  is  provided  to  demonstrate 
that  the  proposed  license  amendment   ' 
does  not  involve  a  significant  hazard. 

Conformance  of  the  proposed 
amendment  to  the  standards  for  a 
determination  of  no  significant  hazards, 
as  defined  in  10  CFR  50.92,  is  shown  in 
the  following: 

(l).E>oes  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  relocation  of  Reactor  Coolant 
System  (RCS)  related  cycle-specific 
parameter  limits  from  the  Technical 
Specifications  (TS)  to  the  Core  Operating 
Limits  Reports  (COLR)  proposed  by  this 
amendment  request  does  not  result  in  the 
alteration  of  the  design,  material,  or 
construction  standards  that  were  applicable 
prior  to  the  change.  The  proposed  change 
will  not  result  in  the  modification  of  any 
system  interface  that  would  increase  the 
likelihood  of  an  accident  since  these  events 
are  independent  of  the  proptosed  change.  The 
proposed  amendment  will  not  change, 
degrade,  or  prevent  actions,  or  alter  any 
assumptions  previously  made  in  evaluating 
the  radiological  consequences  of  an  accident 
described  in  the  UFSARS.  Therefore,  the 
proposed  amendment  does  not  result  in  the 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

{2)  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  This  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  new  accident  causal 
mechanisms  are  created  as  a  result  of  NRC 
approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  facility  which 
should  introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators. 

(3)  Does  the  proposed  change  involve  a 
significant  reduction  in  margin  of  safety? 

No.  Implementation  of  this  amendment 
would  not  involve  a  significant  reduction  in 
the  margin  of  safety.  Previously  approved 
methodologies  will  continue  to  be  used  in 
the  determination  of  cycle-specific  core 
operating  limits  appearing  in  the  COLRS. 
Additionally,  previously  approved  RCS 
minimum  total  flow  rates  for  McGuire  and 
Catawba  are  retained  in  their  respective  TS 


54750 


so  as  to  assure  that  lower  flow  rates  will  not 
be  used  without  prior  NRC  approval. 
Consequently,  no  safety  margins  will  be 
impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  {PB05E), 
Duke  Energy  Corporation.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006. 

NRC  Section  Chief:  John  A.  Nakoski. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  August 
11,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  Technical  Specification  (TS) 
Surveillance  Requirement  4.5.2.f 
(vacuum  leak  rate  test  of  the  watertight 
enclosure  for  decay  heat  removal  system 
valves  DH-11  and  DH-12)  from  the  TSs 
to  the  Technical  Requirements  Manual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a  ' 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Under  the  proposed  change,  initial 
conditions  and  assumptions  remain  as 
previously  analyzed  for  accidents  in  the 
Oavis-Besse  Nuclear  Power  Station  Updated 
Safety  Analysis  Report.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

Under  the  proposed  change,  the  manner  in 
which  the  watertight  enclosure  is  sealed  and 
tested  is  not  altered,  and  the  operability 
requirements  ef  the  watertight  enclosure  for 
Decay  Heat  ReMoval  System  valves  DH-1 1 
and  DH-12  will  continue  to  be  adequately 
addressed  by  testing.  No  different  accident 
initiators  or  failure  mechanisms  are 
introduced  by  the  proposed  change. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fitim  any  previously 
evaluated. 
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3.  Does  th  5  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

ResponseiNo. 

Since  thene  are  no  new  or  significant 
changes  to  tte  initial  conditions  contributing 
to  accident  Severity  or  consequences,  there 
are  no  signil  icant  reductions  in  a  margin  of 
safety.  Then  fore,  the  proposed  change  does 
not  involve  1 1  significant  reduction  in  a 
margin  of  sa  "ety. 

The  NRC  staff  has  reviewed  the 
licensee's  i  nalysis  and,  based  on  this 
a  ppears  that  the  three 
10  CFR  50.92(c)  are 
T^ierefore,  the  NRC  staff 
determine  that  the 
request  involves  no 
lazards  consideration. 
or  licensee:  Mary  E. 
A|ltorney,  FirstEnergy 
76  South  Main  Street, 
44308. 
Section  Chief:  Anthony  J. 
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Inc.,  Docket  No.  50-320, 
Nuclear  Generating 
2,  Dauphin  County, 


GPU  Nude  ir 
Three  Mile  Island 
Station,  Ui  it 
Pennsylvai  ia 

Date  of  a  mendment  request:  ]u\y  21, 
2003. 

Descripti  jn  of  amendment  request: 
The  amenc^ent  application  proposes  a 
revision  to  the  Technical  Specifications 
(TS)  admin  istrative  controls  for  the 
radioactive  effluent  controls  program. 
The  propos  ed  changes  will  make  the 
Three  Mile  Island  Nuclear  Generating 
Station  Un  t  2  (TMI-2)  radioactive 
effluent  coi  itrols  program  technical 
specificatic  ns  consistent  with  the 
technical  s  )ecifications  for  the 
operating  f  icility  on  site — Three  Mile 
Island  Nuc  ear  Generating  Station,  Unit 
1  (TMI-1).  The  proposed  change  adopts 
the  TMl-1  iquid  discharge  limits  since 
both  TMI-1  and  TMI-2  use  the  same 
liquid  disc!  large  monitor  and  have  a 
common  di  scharge  pathway.  The 
gaseous  dis  charge  limits  will  also  be 
updated  to  reflect  the  current  10  CFR 
part  20  nomenclature  along  with  some 
minor  editc  rial  changes.  Additionally, 
the  definiti  )n  of  a  member  of  the  public 
will  be  mac  e  consistent  with  the 
definition  in  10  CFR  part  20. 

Basis  for  proposed  no  significant 
hazards  co.  isideration  determination: 


As  requiret 


by  10  CFR  50.91(a),  the 


licensee  ha !  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considerati  )n,  which  is  presented 
below: 

1.  Involve 
probability 
previously 

No.  The 
effluent  re 
to  be 
TMI-1  (TS 


J  significant  increase  in  the 
consequences  of  an  accident 
evaluated? 

[-2  TS  for  radioactive  liquid 
TS  6.7.4.3.2,  will  be  revised 
consistent  with  the  equivalent  TS  for 

i.4.b.{2)).  The  change  will  allow 


VAl- 
le(  se. 
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up  to  10  times  the  concentrations  specified 
in  10  CFR  Fart  20,  Appendix  B,  Table  2, 
Column  2.  Making  the  limits  on  the  liquid 
effluent  release  concentrations  for  TMI-2 
equivalent  to  those  for  TMI-1  is  justified  in 
that  both  units  share  a  common  effluent 
monitoring  instrument  and  a  common 
discharge  path  to  the  Susquehanna  River. 

The  TMI-2  TS  for  limits  on  dose  rate  for 
radioactive  gaseous  effluent,  TS  6.7.4.a.7, 
will  be  changed  from  the  limits  in  10  CFR  20, 
Appendix  B,  Table  2,  Column  1,  to  be 
consistent  with  the  equivalent  TS  for  TMI- 
1  (TS  6.8.4.b.(7)).  The  revised  limits  will  be 
as  follows:  (a)  For  noble  gases:  less  than  or  - 
equal  to  500  mrem/yr  to  the  total  body  and 
less  than  or  equal  to  3000  mrem/yr  to  the 
skin,  and  (b)  For  tritium  and  all 
radionuclides  in  particulate  form  with  half- 
lives  greater  than  8  days:  less  than  or  equal 
to  1500  mrem/yr  to  any  organ.  The  TMI-2  TS 
will  continue  to  specify  that  annual  and 
quarterly  doses  conform  to  Appendix  I  of  10 
CFR  Part  50. 

The  other  changes  are  administrative  and 
do  no  affect  plant  systems. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated? 

No.  These  changes  will  affect 
administrative  controls  on  radionuclides  that 
may  be  released  from  the  site.  It  does  not 
change  the  allowable  off-site  dose  limits  for 
any  calendar  year  of  operations.  It  does  not 
change  any  plant  system  or  the  ALARA 
philosophy  on  discharges.  Therefore,  the 
proposed  changes  do  not  involve  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  These  changes  will  affect  the 
administrative  controls  on  radionuclides  that 
may  be  released  from  the  site.  It  does  not 
change  the  allowable  off-site  dose  limits  for 
any  calendar  year  of  operations.  It  does  not 
change  any  plant  system  and  will  not  affect 
the  actual  discharges  from  the  plant. 
Therefore,  there  cannot  be  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Esq.,  First  Energy  Legal 
Department,  76  South  Mail  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Scott  W.  Moore. 
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Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebmska 

Date  of  amendment  request:  August 
28.  2003  (superseded  the  July  18,  2003, 
application). 

Description  of  amendment  request: 
The  proposed  amendment  will  increase 
the  licensed  power  level  to  1524 
megawatts  thermal  (MWt)  or  1,60. 
percent  greater  than  the  current  power 
level  of  1500  MWt.  The  requested 
increase  in  licensed  rated  power  is  the 
result  of  a  measurement  uncertainty 
recapture  (MUR)  power  uprate.  The 
information  provided  in  support  of  this 
request  is  based  on  the  NRC's 
Regulatory  Issue  Summary  2002-03, 
"Guidance  on  the  Content  of 
Measurement  Uncertainty  Recapture 
Power  Uprate  Applications,"  dated 
January  31,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

There  are  no  changes  as  a  result  of  the 
MUR  power  uprate  to  the  design  or  operation 
of  the  plant  that  could  affect  system, 
component,  or  accident  functions.  All 
systems  and  components  function  as 
designed  and  the  performance  requirements 
have  been  evaluated  and  found  to  be 
acceptable.  The  reduction  in  power 
measurement  uncertainty  allows  for  safety 
analyses  to  continue  to  be  used  without 
modification.  This  is  because  the  safety 
analyses  dependent  on  power  level  were 
performed  or  evaluated  at  102%  of  1500  MWt 
(1530  MWt)  or  higher.  .Analyses  at  these 
power  levels  support  a  core  power  level  of 
1524  MWt  with  a  measurement  uncertainty 
of  0.4%.  Radiological  consequences  of  USAR 
[Updated  Safety  Analysis  Report]  Chapter  14 
accidents  were  assessed  previously  using  the 
alternate  source  term  methodology 
(Reference  10.2  [of  the  August  28,  2003. 
application]).  These  analyses  were  performed 
at  102%  of  1500  MWt  (1530  MWt)  and 
continue  to  be  bounding.  Updated  Safety 
Analysis  Report  (USAR)  Chapter  14  analyses 
and  accident  analyses  continue  to 
demonstrate  compliance  with  the  relevant 
accident  analyses^  acceptance  criteria. 

Therefore,  there  is  no  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

The  primary  loop  components  (reactor 
vessel,  reactor  internals,  control  element 
drive  mechanisms,  loop  piping  and  supports, 
reactor  coolant  pumps,  steam  generators,  and 
pressurizer)  were  evaluated  at  an  uprated 
core  power  level  of  1524  MWt  and  continue 
to  comply  with  their  applicable  structural 
limits.  These  analyses  also  demonstrate  the 


components  will  continue  to  perform  their 
intended  design  functions.  Changing  the 
heatup  and  cooldown  curves  is  based  on 
uprated  fluence  values.  This  does  not  have  a 
significant  effect  on  the  reactor  vessel 
integrity.  Thus,  there  is  no  significant 
increase  in  the  probability  of  a  structural 
failure  of  the  primary  loop  components.  The 
LBB  [leak-before-break]  analysis  conclusions 
remain  valid  and  the  breaks  previously 
exempted  from  structural  consideration 
remain  unchanged. 

All  of  the  NSSS  [nuclear  steam  system 
supplier]  systems  will  continue  to  perform 
their  intended  design  functions  during 
normal  and  accident  conditions.  The 
auxiliary  systems  and  components  continue 
to  comply  with  the  applicable  structural 
limits  and  will  continue  to  p)erform  their 
intended  functions.  The  NSSS/BOP  [balance- 
of-plant]  interface  systems  were  evaluated  at 
1524  MWt  and  will  continue  to  perform  their 
intended  design  functions.  Plant  electrical 
equipment  was  also  evaluated  and  will 
continue  to  perform  their  intended  functions. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

No  new  accident  scenarios,  failure 
mechanisms,  or  single  failures  are  introduced 
as  a  result  of  the  proposed  change.  All 
systems,  structures,  and  components 
previously  required  for  the  mitigation  of  an 
event  remain  capable  of  fulfilling  their 
intended  design  function  at  the  uprated 
power  level.  The  proposed  change  has  no 
adverse  effects  on  any  safety  related  systems 
or  component  and  does  not  challenge  the 
performance  or  integrity  of  any  safety  related 
system.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Operation  at  1524  MWt  core  power  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  current  accident 
analyses  have  been  previously  performed 
with  a  2%  power  measurement  uncertainty 
or  at  uprated  core  powers  that  exceed  the 
MUR  uprated  core  power.  System  and 
component  analyses  have  been  completed  at 
the  MUR  uprated  core  power  conditions. 
Analyses  of  the  primary  fission  product 
barriers  at  uprated  core  powers  have 
concluded  that  all  relevant  design  basis 
criteria  remain  satisfied  in  regard  to  integrity 
and  compliance  with  the  regulatory 
acceptance  criteria.  As  appropriate,  all 
evaluations  have  been  both  reviewed  and 
approved  by  the  NRC,  or  are  currently  under 
review  (the  proposed  Pressure-Temperature 
Limits  Report).  Therefore,  the  proposed 
change  does  not  involve  a  significant 
rediiction  in  margin  of  safety. 

The  NRC  staff.has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Southern  California  Edison  Company,  et 
ai,  Docket  No.  50-206,  San  Onoffe 
Nuclear  Generating  Station.  Unit  1,  San 
Diego  County,  California 

Date  of  amendment  requests:  July  25. 
2003. 

Description  of  amendment  requests: 
The  amendment  application  requests  a 
revision  to  the  Unit  1  Defueled  Safety 
Analysis  Report  (DSAR)  that  concerns 
the  tiubine  gantr>'  crane,  turbine  gantry 
crane  capacity,  fuel  shipment  and  the 
structural  descriptions  of  the  turbine 
building.  The  licensee  is  engineering 
structural  changes  to  the  turbine 
building  and  gantry  crane  and  replacing 
the  turbine  gantry  crane  trolley  in 
preparation  for  moving  spent  fuel  from 
the  Unit  1  spent  fuel  pool  to  the 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI).  With  the  planned 
modifications  listed  above,  the  licensee 
will  be  able  to  satisfy  the  guidance  of 
NUREG-0612,  "Control  of  Heav7  Loads 
at  Nuclear  Power  Plants."  and  NUREG- 
0554.  "Single-Failure  Proof  Cranes  for 
Nuclear  Power  Plants,"  (regarding  safe 
load  handling  paths  and  single-failure 
proof  cranes)  in  performing  the 
necessary  movement  of  Unit  1  spent 
fuel  to  dry  cask  storage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  DSAR  addresses  fuel  handling 
accidents.  The  process  for  transporting  a  cask 
is  essentially  unchanged  from  that  previously 
performed.  The  building  arrangement  is  such 
that  the  cask  is  never  carried  over  the  spent 
fuel  pool.  The  transport  height  of  the  cask 
has  been  increased  to  a  minimum  of  9  inches 
based  on  the  design  of  the  new  Ederer  X-Sam 
single-failure  proof  trolley.  Because  the 
turbine  gantrj'  crane  upgrade  improves  the 
reliability  of  the  crane,  a  single  failure  will 
not  result  in  loss  of  its  capability  to  safely 
retain  control  of  the  hook  load. 

If  a  portion  of  the  new  turbine  gantry  crane 
lifting  device  malfunctions  or  bils,  the  crane 
system  is  designed  such  that  the  load  will 
move  a  limited  distance  downward  prior  to  ' 
backup  restraints  becoming  engaged.  The 
increased  minimum  transport  height  (9 
inches)  is  established  to  accommodate  the 
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design  features.  The  probability  of  a  fuel 
handling  accident  is  unchanged.  Because  the 
spent  fuel  fission  product  activity  has 
decayed  by  more  than  ten  years  compared  to 
the  source  term  analyzed  in  the  DSAR.  the 
consequences  of  the  analyzed  fuel  handling 
accident  are  significantly  lessened. 

Therefore,  the  proposed  DSAR  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated? 

No.  By  implementing  use  of  a  qualified 
single-failure  proof  crane  for  cask  handling, 
accidental  dropping  of  the  cask  is  not 
postulated.  The  cask  load  will  be  increased 
to  a  maximum  of  105  tons  under  the  new 
single  failure  proof  turbine  gantry  crane 
design.  The  construction  of  a  single  failure 
proof  turbine  gantry  crane  mitigates  the 
potential  for  an  accident,  since  a  single 
failure  will  not  result  in  the  loss  of  its 
capability  to  safely  retain  control  of  the  hook 
load. 

Therefore,  performing  fuel  transfer  in  a 
manner  consistent  with  the  proposed  DSAR 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Invoive-,a  signiPicant  reduction  in  a 
margin  of  safety? 

No.  The  proposed  DSAR  change  makes  use 
of  analysis  methods  and  inputs  consistent 
with  other  structural  and  safety  analyses 
given  in  the  DSAR.  The  turbine  gantry  crane 
will  be  upgraded  to  comply  with  the  single 
failure  proof  requirements  of  NUREG-0554. 
The  safety  margins  provided  by  the  new 
crane  design  have  either  remained  the  same 
or  have  been  enhanced  to  ensure  adequate 
margin  to  prevent  failure  of  the  crane  or  any 
lifting  devices  associated  with  the  lifting  of 
a  spent  fuel  transfer  cask. 

Therefore,  the  proposed  DSAR  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licenis0e's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Scott  W.  Moore. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
Cahfomia 

Date  of  amendment  requests^  August 
4,  2003. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Technical  Specification  3.9.3, 
"Containment  Penetrations." 
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Response:  No. 

The  proposed  change  to  Technical 
Specification  3.9.3,  "Containment 
Penetrations,"  affects  a  previously  evaluated 
fuel  handling  accident  inside  containment. 
The  new  Fuel  Handling  Accident  analysis 
continues  to  assume  that  all  of  the  iodine  and 
noble  gases  that  become  airborne  escape  the 
containment  within  two  hours,  and  reach  the 
exclusion  area  boundary  and  control  room 
with  no  credit  taken  for  containment  air 
exhaust  filtration,  or  for  decay  or  deposition 
during  atmospheric  dispersion.  The  change 
will  include  the  addition  of  flashing  that  will 
restrict  a  release  of  post-accident  fission 
products  when  the  Containment  Structure 
Equipment  Hatch  Shield  Doors  are  in  their 
closed  position.  In  this  manner,  the  closed 
Shield  Doors  will  provide  Containment 
closure.  Accordingly,  since  the  proposed 
change  does  not  functionally  alter  the  design 
of  plant  systems  and  the  revised  analysis  is 
consistent  with  the  Fuel  Handling  Accident 
analysis,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fi-om  any  accident  previously 
evaluated.  (The  containment  equipment 
hatch  is  not  an  initiator  of  an  accident.] 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  margin  of  safety  as  defined  by  10  CFR 
Part  100  has  not  been  significantly  reduced. 
The  calculated  dose  is  well  within  the  limits 
given  in  10  CFR  Part  100  as  defined  by 
Standard  Review  Plan  15.7.4.  The  analysis 
does  not  credit  closing  the  Containment 
Structure  Equipment  Hatch  Shield  Doors. 
Accordingly,  the  proposed  change  does  not 
alter  the  bases  for  assurance  that  safety- 
related  activities  are  performed  correctly  or 
the  basis  for  any  Technical  Specification  that 
is  related  to  the  establishment  of  or 
maintenance  of  a  safety  margin.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Based  on  the  above  discussion.  Southern 
California  Edison  has  determined  that  the 
proposed  amendment  request  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety,  therefore,  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration  as  defined 
in  10  CFR  50.92. 

Therefore,  the  operation  of  the  facility  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  hcensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
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Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 
NRC  Section  Chief:  Stephen  Dembek. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2 
and  3,  Limestone  County,  Alabama 

Date  of  amendment  request:  July  25. 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.1.8, 
"Scram  Discharge  Volume  (SDV)  Vent 
and  Drain  Valves,"  to  allow  a  vent  or 
drain  line  with  one  inoperable  valve  to 
be  isolated  instead  of  requiring  the  valve 
to  be  restored  to  Operable  status  within 
7  days. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  conunent  in  the  Federal 
Register  on  February  24,  2003  (68  PR 
8637),  on  possible  amendments  to  revise 
the  action  for  one  or  more  SDV  vent  or 
drain  lines  with  an  inoperable  valve, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line-item 
improvement  process  (CLIIP).  The  NRC 
staff  subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  April  15,  2003 
(68  FR  18295).  The  licensee  affirmed  the 
applicability  of  the  model  NSHC 
determination  in  its  application  dated 
July  25,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

A  change  is  proposed  to  allow  the  affected 
SDV  vent  and  drain  line  to  be  isolated  when 
there  are  one  or  more  SDV  vent  or  drain  lines 
with  one  valve  inoperable  instead  or 
requiring  the  valve  to  be  restored  to  operable 
status  within  7  days.  With  one  SDV  vent  or 
drain  valve  inoperable  in  one  or  more  lines, 
the  isolation  function  would  be  maintained 
since  the  redundant  valve  in  the  affected  line 
would  perform  its  safety  function  of  isolating 
the  SDV.  Following  the  completion  of  the 
required  action,  the  isolation  function  is 
fulfilled  since  the  associated  line  is  isolated. 
The  ability  to  vent  and  drain  the  SDVs  is 
maintained  and  controlled  through 
administrative  controls.  This  requirement 
assures  the  reactor  protection  system  is  not 
adversely  affected  by  the  inoperable  valves. 
With  the  safety  functions  of  the  valves  being 
maintained,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
significantly  increased. 


Criterion  2 — The  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Criterion  3 — The  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  ensures  that  the 
safety  functions  of  the  SDV  vent  and  drain 
valves  are  fulfilled.  The  isolation  function  is 
maintained  by  redundant  valves  and  by  the 
required  action  to  isolate  the  affected  line. 
The  ability  to  vent  and  drain  the  SDVs  is 
maintained  through  administrative  controls. 
In  addition,  the  reactor  protection  svstem 
will  prevent  filling  of  an  SDV  to  the  point 
that  it  has  insufficient  volume  to  accept  a  full 
scram.  Maintaining  the  safety  functions 
related  to  isolation  of  the  SDV  and  insertion 
of  control  rods  ensures  that  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Sununit  Hill  Drive.  ET  11  A, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant  (WBN), 
Unit  1 ,  Rhea  County,  Tennessee 

Date  of  amendment  request:  August 
22,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.3.1, 
"Reactor  Trip  System  Instrumentation." 
The  revision  adds  a  Siuveillance 
Requirement  for  response  time  to  the 
Source  Range  (SR)  Neutron  Flux  Reactor 
Trip  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendment  enhances 
the  operability  of  the  SR  reactor  trip  channels 
by  requiring  respon.se  time  testing.  This  will 
provide  additional  assurance  that  the  plant 
will  be  operated  within  its  design  and 
licensing  basis.  The  change  does  not  involve 
any  physical  rnodifications  or  functional 
design  changes  to  the  SR  instrumentation, 


and  will  not  alter  any  system  interfaces.  The 
design  standards,  criteria,  and  material 
specifications  applicable  to  the  design  and 
installation  of  the  SR  instrumentation  still 
apply.  The  performance  of  response  time 
testing  for  the  SR  Neutron  Flux  channels 
does  not  contribute  to  the  initiation  of  any 
accident  previously  evaluated.  Testing  will 
be  performed  when  the  SR  reactor  trip 
fimction  is  not  required  to  be  operable.  A 
response  time  will  ensure  that  a 
Uncontrolled  Rod  Cluster  Control  Assembly 
Bank  Withdrawal  from  Subcritical  (RWFS)' 
event  in  Modes  3,  4.  or  5  remains  bounded 
by  the  current  analysis  and  the  reactor  would 
be  shutdown  before  any  significant  power  is 
generated.  Thus,  the  probability  of 
occurrence  of  an  accident  evaluated  in  the 
Updated  Final  Safely  Analysis  Report 
(UFSAR)  will  not  increase  as  a  result  of  the 
performance  of  response  time  testing.  The 
performance  of  response  time  testing  will  not 
affect  any  radiological  barriers.  The  testing 
wTll  not  alter  any  operator  responses  required 
for  accident  mitigation  and  will  not  change 
any  assumptions  made  in  evaluating 
radiological  consequences  of  an  accident 
described  in  the  UFSAR.  The  consequences 
of  an  RWFS  event  occurring  from  Mode  3,  4, 
or  .5  are  less  severe  than  from  Mode  2  since 
reactivity  levels  are  lower  in  the  lower 
modes.  Therefore,  there  is  no  potential  for  an 
increase  in  the  consequences  of  any 
previously  evaluated  accident. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  change  will  not  require 
any  changes  to  hardware,  setpoints,  or  design 
functions.  The  addition  of  a  response  time 
test  requirement  will  not  change  the  way  the 
system  is  operated  but  will  impose  more 
restrictive  operability  requirements  for  the 
SR  reactor  trip  function.  This  enhancement 
to  the  operability  requirements  for  a 
protection  system  function  is  not  considered 
an  accident  initiator.  Therefore,  the  activity 
will  not  create  a  new  or  different  kind  of 
accident  from  those  previously  evaluated  in 
the  UFSAR. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  change  does  not  involve 
any  changes  to  setpoints  or  safety  limits.  The 
required  response  time  is  consistent  with  the 
current  accident  analysis  described  in 
UFSAR  and  will  ensure  that  a  RWFS  event 
in  Modes  3.  4,  or  5  remains  bounded  by  the 
current  analysis.  The  addition  of  a  response 
time  verification  requirement  is  an 
enhancement  to  the  operability  requirements 
of  the  SR  reactor  trip  channels  and  does  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General    ' 
Counsel.  Tennessee  Valley  Authority, 
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400  West  Summit  Hill  Drive,  ET  11  A. 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Conmiission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  a^ 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  docimients 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdr@nrc.gov. 
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Duke  Eneii  y  Corporation,  Docket  Nos. 
50-269.  50  270,  and  50-287,  Oconee 
Nuclear  Sti  tion.  Units  1 ,  2,  and  3, 
Oconee  Coi  mty,  South  Carolina 

Date  of  a  ^plication  of  amendments: 
April  10,  2(  03,  as  supplemented  by 
letter  dated  July  1,  2003. 

Brief  desi  ription  of  amendments:  The 
amendments  revised  frequencies 
associated  with  the  Technical 
Specification  Surveillance 
Requiremeiits  3.4.12.5  and  3.4.12.7 
concerning  (the  Low  Temperature 
Overpressui-e  Protection  System. 

Date  ofl^uance:  August  25,  2003. 

Effective  pate:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  d  ays  from  the  date  of 
issuance. 

Amendment  Nos.:  333,  333,  and  334. 

Renewed  Facility  Operating  License 
Nos.  DPR-3  8.  DPR-47,  and  DPR-55: 
Amendmer  ts  revised  the  Technical 
Specificatic  ns. 

Date  of  it  itial  notice  in  Federal 
Register:  h  [ay  27,  2003  (68  FR  2885). 

The  supplement  dated  July  1,  2003, 
provided  clarifying  information  that  did 
not  change  me  scope  of  the  April  10, 
2003,  appIi(:ation  nor  the  initial 
proposed  nt  significant  hazards 
consideration  determination. 

The  Cominission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  25, 
2003. 

No  significant  hazards  consideration 
comments  neceived:  No. 

Entergy  (hierations.  Inc.,  Docket  No. 
50-368,  ArJfansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  a  ^plication  for  amendment: 
June  30,  20i  3,  as  supplemented  by 
letters  date«  August  1  and  12,  2003. 

Brief  desi  ription  of  amendment:  The 
amendment  (1)  eliminated  credit  for  the 
.  Boraflex  nei  itron  absorbing  material 
used  for  rea  :tivity  control  in  Region  1 
of  the  spent  fuel  pool  (SFP),  (2)  credited 
a  combinati  an  of  soluble  boron  and 
several  defi  led  fuel  loading  patterns 
within  the  s  lorage  racks  to  maintain  SFP 
reactivity  w  ithin  the  effective  neutron 
multiplicat:  an  factor  (IQff)  limits  of  10 
CFR  50.68,  3)  increased  the  minimum 
boron  conc«  ntration  in  the  SFP  to 
greater  than  2000  parts  per  million 
(ppm),  and  4)  reduced  the  fresh  fuel 
assembly  in  itial  enrichment  to  less  than 
or  equal  to  ■  .55  ±  0.05  weight  percent 
uranium-23  5  (U-235). 

Date  of  is  mance:  September  3,  2003. 

Effective  i  iate:  As  of  the  date  of 
issuance  to  )e  implemented  within  30 
days  from  t  le  date  of  issuance. 

Amendm  mt  No.:  250. 

Facility  C  perating  License  No.  NPF-6: 
Amendmen ;  revised  the  Technical 
Specificatic  as. 


Date  of  initial  notice  in  Federal 
Registers  July  22.  2003  (68  FR  43384). 

The  August  1  and  12,  2003, 
supplemental  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  original  Federal  Register 
notice  or  the  original  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  3, 
2003. 

No  significant  hazards  consideration 
comments  received:  No.  . 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
August  23,  2002,  as  supplemented  July 
2,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  (1)  the  Operating 
Licenses  to  delete  obsolete  and  expired 
license  conditions  and  make 
administrative  emd  editorial  changes, 
and  (2)  the  Technical  Specifications 
(TSs)  to  make  administrative  and 
editorial  changes. 

Additionally,  the  licensee  proposed  to 
delete  the  radiation  monitoring 
instrvunentation  identification  numbers 
from  certain  TSs.  The  licensee  will  be 
submitting  new  information  to  support 
these  changes  in  a  future  request.  The 
NRC  staff  will  handle  this  request  under 
separate  cover. 

Date  of  issuance:  August  22,  2003. 

Effective  date:  As  of  the  date  of 
issuEuice  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  279  and  261. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  October  15,  2002  (67  FR 
63695). 

The  supplement  dated  July  2,  2003, 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  Nuclear 
Regulator^'  Commission  staffs  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  22, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
May  2,  2003,  as  supplemented  by  letters 
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dated  June  30,  July  30,  August  8,  and  18, 
2003. 

Brief  description  of  amendment:  The 
amendment  updates  the  existing  reactor 
coolemt  system  pressvu-e  and 
temperatvu«  limit  curves  (TS  Figvu-e 
3.4.9-1)  and  extends  their  applicability 
to  32  effective  full  power  years. 

Date  of  issuance:  August  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  by 
September  1,  2003. 

Amendment  No.:  253. 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  27,  2003  (68  FR  28855). 

The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  25, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
January  29,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  drywell  leakage 
and  sump  monitoring  detection  section 
of  the  ciurent  Technical  Specifications 
(TSs).  Specifically,  the  changes  clarify 
the  associated  deSnitions  and  divide  TS 
3.6.D/4.6.D,  "Coolant  Leakage,"  into 
two  subsections  and  retitle  it  "Reactor 
Coolant  System  (RCS)."  One  of  the 
subsections  contains  the  Limiting 
Condition  for  Operations  (LCOs)  for 
RCS  operational  leakage,  and  the  other 
subsection  contains  the  LCOs  for  the 
RCS  leakage  detection  instrumentation. 

Date  of  issuance:  August  21,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  137. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18279). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  21, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
August  27,  2002,  and  its  supplements 
dated  May  15,  June  26,  and  August  1, 
2003. 

Brief  description  of  amendments:  The 
amendments  revised  Table  3.3.1-1, 
"Reactor  Trip  System  Instrumentation" 
of  the  technical  specifications  to  replace 
the  term  "minimiun  measured  flow  per 
loop"  to  "measured  loop  flow"  in  the 
allowable  value  and  nominal  trip 
setpoint  for  the  reactor  coolant  flow-low 
reactor  trip  function,  and  delete  footnote 
(1).  The  amendments  also  allow  an 
alternate  method  for  the  measurement  of 
reactor  coolant  system  (RCS)  total 
volumetric  flow  rate  through 
measurement  of  the  elbow  tap 
differential  pressure  on  the  RCS  primary 
cold  legs. 

Date  of  issuance:  August  21,  2003. 

Effective  date:  August  21,  2003,  and 
shall  be  implemented  within  30  days 
from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1-161;  Unit 
2-162. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  7,  2003  (68* FR  810). 

The  May  15,  June  26,  and  August  1, 
2003,  supplemental  letters  provided 
additional  clarifying  information,  did 
not  expand  the  scope  of  the  application 
as  originally  noticed,  and  did  not 
change  the  NRC  staffs  original  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  21, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
May  3,  2001,  as  supplemented  August  7, 
2001,  October  29,  2001,  May  3,  2002, 
October  7,  2002,  November  5,  2002,  and 
June  6,  2003. 

Brief  description  of  amendment:  The 
amendment  revised  the  Giima  Station 
Improved  Technical  Specifications  to 
reflect  design  changes  to  the  actuation 
circuitry  associated  with  the  Control 
Room  Emergency  Air  Treatment  System 
(GREATS).  The  proposed  design 
changes  consist  of  replacing  the  current 
diverse  radiation  monitors  with  two 


Geiger-Mueller  (GM)  tubes  powered 
from  two  separate  safety-related  power 
supplies  which  are  configured  into  two 
redundant  actuation  logic  trains  using 
safety-grade  digital  instrumentation. 
The  design  changes  are  intended  to 
increase  system  reliability  by  providing 
redundancy  and  reducing  spurious 
actuations.  The  amendment  changes 
limiting  condition  for  operation  3.3.6  for 
the  GREATS  Actuation  Instrumentation 
as  follows: 

a.  Adds  a  new  Condition  to  require 
immediately  placing  the  GREATS  in  the 
emergency  mode  of  operation  upon  the 
loss  of  two  instrument  channels/trains. 
t  b.  Adds  a  new  surveillance 
requirement  involving  a  CHANNEL 
CHECK  of  the  Control  Room  Radiation 
Intake  Monitors. 

c.  Revises  Table  3.3.6-1  to  increase 
the  nimiber  of  trains  of  Manual  and 
Automatic  Initiation  Circuits  from  one 
train  to  two  trains. 

d.  Extends  the  Completion  Time  of 
the  Required  Action  for  a  loss  of  one 
channel/train  fix)m  1  hour  to  7  days  as 
the  result  of  installing  redimdant 
channels/trains. 

e.  Revises  Table  3.3.6-1  to  remove 
reference  to  the  iodine,  noble  gas,  and 
particulate  control  room  radiation 
intake  monitors.  These  monitors  will  be 
replaced  by  the  two  new  GM  tubes. 

f.  Revises  Table  3.3.6-1  to  replace  the 
column  heading  "Trip  Setpoint"  with 
"Allowable  Value." 

Date  of  issuance:  August  29,  2003. 

Effective  date:  August  29.  2003. 

Amendment  No.:  83. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5,  2001  (66  FR  46481). 

The  supplemental  letters  referenced 
above  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
amendment  as  described  in  the  original 
notice,  and  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  29, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
September  24.  2002,  as  supplemented 
by  letters  dated  May  20  and  July  16. 
2003. 

Brief  Description  of  amendments:  The 
changes  revise  Technical  Specifications 
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(TS)  3.7.10,  "Control  Room  Emergency 
Filtration/I*ressuri?ation  System 
(CREFS),"  and  TS  3.7.12  "Penetration 
Room  Filtration  (PRF)  System,"  to 
establish  actions  to  be  taken  for 
inoperable  ventilation  systems  due  to  a 
degraded  control  room  pressure 
boundary  or  PRF  and  spent  fuel  pool 
room  boundary,  respectively.  This 
revision  approves  changes  that  would 
allow  up  to  24  hours  to  restore  the 
pressure  boundary  to  an  operable  status 
when  two  ventilation  trains  are 
inoperable  due  to  an  inoperable 
pressure  boimdary  in  MODES  1,  2,  3, 
and  4.  In  addition,  a  Limiting  Condition 
for  Operation  Note  would  be  added  to    . 
allow  the  pressure  boundary  to  be 
opened  intermittently  under 
administrative  control  without  affecting 
CREFS  or  PRF  System  operability.  The 
applicable  TS  Bases  have  been  revised 
to  document  the  TS  changes  and  to 
provide  supporting  information.  These 
changes  are  based  on  Technical 
Specifications  Task  Force  document 
TSTF-287,  Revision  5. 

Date  of  issuance:  August  22,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  161  and  154; 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initiahnotice  in  Federal 
Regifter:  November  12,  2002  (67  FR 
68744). 

The  supplements  dated  May  20  and 
July  16,  2003,  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  September  24,  2002, 
application  nor  the  kiitial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  22, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  14, 
2003. 

Brief  description  of  amendments:  The 
amendments  revise  Siuveillance. 

Requirement  4.6.2.1  for  demonstrating 
operability  of  containment  spray  system 
spray  nozzles  to  require  verification  of 
operability  only  after  spray  ring  header 
maintenance  that  could  result  in  nozzle 
obstructions  without  specifying  the 
method  of  verification. 

Date  of  issuance:  August  20,  2003. 


'  date 


Effective 
issuance  and 
days  from  the 

Amendmei^ 
2-144. 

Facility  Operating 
76  and  NPF-SO 
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Date  ofinit  al 
Register:  ] 

The  Comm 
of  the  amendiients 
Safety  Evaluafion 
2003. 
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comments  reieived 
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Nos.;  Unit  1-156;  Unit 
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License  Nos.  NPF- 
The  amendments 

Specifications. 
notice  in  Federal 
24.  2003  (68  FR  37582). 
ssion's  related  evaluation 
is  contained  in  a 
dated  August  20, 


c(  \nt 


hazards  consideration 

No. 


Tennessee  Vc  Hey  Authority,  Docket 
Nos.  50-259,  50-260,  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3,  Limesi  one  County,  Alabama 

Date  ofapi  lication  for  amendments: 


of  amendment  request: 


The  amendm  mts  revised  Technical 
Specification  (TS)  3.7.3,  "Control  Room 
Emergency  Ventilation  (CREV)  System," 
to  allow  up  t0  24  hours  to  restore  the 
control  room  (pressure  boimdary  (CRPB) 
to  operable  status  when  two  trains  of  the 
ventilation  system  are  inoperable  due  to 
an  inoperabla  CRPB  in  MODES  1,  2,  and 
3.  In  additioii,  a  note  is  included  to 
allow  the  pre  ssure  boundary  to  be 
opened  inten  aittently  under 
administrativ  e  controls  without 
affecting  the  ^REV  System  operability. 
The  licensee  revised  the  applicable  TS 
Bases  to  mak !  them  consistent  with  the 
TS  changes. '  'hese  changes  are  based  on 
TS  Task  Fori  Traveler  No.  287,  which 
was  approve(  I  by  the  NRC  on  March  16, 
2000. 

Date  ofissi  \ance:  August  29,  2003. 

Effective  d  ite:  Date  of  issuance,  to  be 
impiementec  within  60  days. 

Amendme  it  Nos.:  246,  283  and  241. 

Facility  Of  erating  License  Nos.  DPR- 
33,  DPR-52,  ind  DPR-68.  Amendments 
revised  the  T  Ss. 

Date  ofini  ial  notice  in  Federal 
Register:  Mi  ly  27.  2003  (68  FR  28858). 

The  Comn  ission's  related  evaluation 
of  the  amend  ment  is  contained  in  a 
Safety  Evalui  ition  dated  August  29, 
2003. 

No  signific  ant  hazards  consideration 
comments  re  "reived:  No. 

TXU  Genera  ion  Company  LP,  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  electric  Station,  Unit  Nos. 
1  and  2.  Son  ervell  County,  Texas 

Date  of  an  endment  request:  June  5, 
2003. 

Brief  desci  iption  of  amendments:  The 
amendments  extend  from  1  hour  to  24 
hours  the  completion  time  for  Condition 
B  of  Technical  Specification  3.5.1, 


which  defines  requirements  for  the 
restoration  of  an  emergency  core  cooling 
system  accumulator  when  it  has  been 
declared  inoperable  for  a  reason  other 
than  boron  concentration. 

Date  of  issuance:  August  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  106  and  106. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  8,  2003  (68  FR  40721). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  25, 
2003. 

No  significant  hazafds  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-280  and  50-281, 
Surry  Power  Station,  Units  1  and  2, 
Surry  County,  Virginia 

Date  of  application  for  amendments: 
June  9,  2003,  as  supplemented  on  July 
28, 2003. 

Brief  Description  of  amendments: 
These  amendments  revise  Section  6  of 
the  Surry  Power  Station  Technical 
Specifications  (TS)  for  Units  1  and  2  to 
adopt  the  format  for  topical  report 
references  that  are  described  in 
Industry/Technical  Specifications  Task 
Force  Traveler,  TSTF-363,  Rev  0, 
"Revised  Topical  Report  References  in 
Improved  Technical  Specification  (ITS) 
5.6.5,  [Core  Operating  Limits  Report] 
COLR." 

Date  of  issuance:  August  27,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  235  and  234. 

Renewed  Facility  Operating  License 
Nos.  DPR-32  and  DPR-37:  Amendments 
change  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  8,  2003  (68  FR  40722). 

The  July  28,  2003,  Supplement 
contained  clarifying  information  only 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  27, 
,2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  September  2003. 


For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor    ' 
Regulation. 

[FR  Doc.  03-23251  Filed  9-17-03;  8:45  am) 
BU.UNG  CODE  7590-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-346;  License  No.  NPF-03] 

FirstEnergy  Nuclear  Operating 
Company;  Notice  of  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  with  regard  to  a  letter  dated 
February  3,  2003,  filed  by  Congressman 
Dennis  Kucinich,  Representative  for  the 
10th  Congressional  District  of  the  State 
of  Ohio  in  the  United  States  House  of 
Representatives,  hereinafter  referred  to 
as  the  "petitioner."  The  petition  was 
supplemented  on  March  27,  2003.  The 
petition  concerns  the  operation  of  the 
Davis-Besse  Nuclear  Power  Station,  Unit 
1  (Davis-Besse),  located  in  Ottawa 
County,  Ohio. 

The  Petitioner  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
immediately  revoke  the  FirstEnergy 
Nuclear  Operating  Company's  (FENOC's 
or  the  licensee's)  license  to  operate  the 
Davis-Besse  Nuclear  Power  Station,  Unit 
1  (Davis-Besse),  located  in  Ottawa 
County,  Ohio.  As  an  alternative,  the 
Petitioner  asked  the  NRC  to  reexamine 
its  denial  of  a  previous  2.206  petition, 
submitted  by  the  Toledo  Coalition  for 
Safe  Energy  et  al,  that  requested  the 
NRC  issue  an  order  to  the  licensee 
requiring  a  verification  by  an 
independent  party  for  issues  related  to 
the  reactor  vessel  head  damage  at  Davis- 
Besse. 

The  basis  for  the  request  was  that 
FENOC  "has  operated  outside  the 
parameters  of  their  operating  license  for 
several  years,  has  violated  numerous 
federal  laws,  rules  and  regulations,  and 
has  hidden  information  from  the  NRC 
and  lied  to  the  NRC  to  justify  the 
continuing  operation  of  the  Davis-Besse 
Nuclear  Power  Station."  The  Petitioner 
supported  his  request  by  citing  various 
publicly  available  documents  and 
information  related  to  reactor  pressure 
vessel  head  damage  discovered  at  Davis- 
Besse  in  March  2002.  The  documents 
describe  noncompliance  with  the  Davis- 
Besse  operating  license  and  violations  of 
NRC  regulations.  The  documents 
include  NRC  inspection  reports, 
newspaper  articles,  and  reports 


published  by  the  Union  of  Concerned 
scientists. 

By  an  acknowledgment  letter  dated 
February  10,  2003,  the  NRC  staff 
formally  notified  the  Petitioner  that  the 
letter  dated  February  3,  2003,  met  the 
criteria  for  review  under  10  CFR  2.206, 
and  that  the  NRC  staff  would  act  on  the 
request  within  a  reasonable  time.  The 
acknowledgment  letter  further  stated 
that  the  Davis-Besse  facility  was  shut 
down,  and  would  remain  so,  until  the 
NRC  is  satisfied  that  there  is  reasonable 
assurance  of  adequate  protection  of  the 
public  health  and  safety  and  that  issues 
associated  with  management  of  the 
facility  and  potential  wrongdoing  have 
been  satisfactorily  addressed.  The  NRC 
staff  also  informed  the  Petitioner  in  the 
acknowledgment  letter  that  the  issues 
raised  in  the  petition  were  being 
referred  to  NRR  for  appropriate  action. 

On  March  27,  2003.  the  Petitioner 
submitted  supplemental  information  to 
support  the  petition.  The  licensee 
responded  to  the  Petition  on  February 
27,  2003,  and  to  the  supplement  on 
April  11,  2003.  These  responses  were 
considered  by  the  staff  in  its  evaluation 
of  the  petition.  Copies  of  the  licensee's 
responses  are  publicly  available  in  the 
NRC's  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS). 

The  NRC  sent  a  copy  of  the  proposed 
Director's  Decision  to  the  Petitioner  and 
to  licensee  for  comment  on  June  6,  2003. 
The  Petitioner  and  FENOC  both 
responsed  with  comments  on  July  7, 
2003.  The  comments  and  the  NRC  staffs 
response  to  them  are  included  with  the 
Director's  Decision. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  request  to  revoke  the  Davis-Besse 
operating  license  and  the  alternative 
request  for  the  NRC  to  reexamine  its 
denial  of  a  previous  2.206  petition, 
submitted  by  the  Toledo  Coalition  for 
Safe  Energy  et  al.,  that  requested  the 
NRC  issue  an  order  to  the  licensee 
requiring  a  verification  by  an 
independent  party  for  issues  related  to 
the  reactor  vessel  head  damage  at  Davis- 
Besse,  both  be  denied.  The  reasons  for 
these  decisions  are  explained  in  the 
Director's  Decision  pursuant  to  10  CFR 
2.206  DD-03-03,  the  complete  text  of 
which  is  available  in  ADAMS,  or  are 
available  for  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  are  accessible  from  the  ADAMS 
Public  Electronic  Reading  Room  on  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 


encoimter  problems  in  accessing  the 
documents  located  in  ADAMS  should 
contact  the  NRC  PDR  reference  staff  at 
1-800-397-4209  or  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

The  NRC  staff  has  carefully 
considered  the  Petitioner's  arguments 
regarding  why  FENOC's  operating 
license  for  the  Davis-Besse  Nuclear 
Power  Station  should  be  revoked,  as 
well  as  the  alternative  request  for 
verification  by  independent  party.  The 
NRC  staff  shares  the  Petitioner's 
concerns  about  verifying  the  adequacy 
of  plant  operator  performance  and 
ensuring  that  future  operation  of  the 
plant  is  conducted  safely  and  in 
compliance  with  NRC  requirements. 
The  licensee  has  established,  and  is 
implementing,  a  Retum-to-Service  Plan 
that  comprehensively  addresses  human 
factors,  programmatic,  and  equipment 
issues  along  with  the  specific  corrosion 
of  the  reactor  vessel  head.  This  includes 
evaluating,  testing,  or  inspecting  plant 
safety-related  systems  to  ensure  that 
they  are  able  to  perform  their  design- 
basis  functions  as  defined  in  the  plant's 
technical  specifications  and  Updated 
Final  Safety  Analysis  Report. 
Additionally,  the  NRC's  has 
implemented  enhanced  oversight  of  the 
Davis-Besse  facility  that  included  the 
creation  of  an  oversight  panel  to  provide 
the  required  oversight  during  the  plant 
shutdown,  any  future  restart,  and 
following  restart  until  a  determination  is 
made  that  the  plant  is  ready  for  return 
to  the  NRC's  normal  Reactor  Oversight 
Process.  The  NRC's  inspection  activities 
go  beyond  ensuring  that  the  direct 
causes  of  the  damage  to  the  reactor 
vessel  head  are  properly  identified  and 
corrected.  The  NRC's  activities  also  look 
broadly  at  safety-related  plant  systems 
and  progrsuns  to  ensiu-e  that  the 
physical  condition  of  the  plant  is 
adequate  and  the  licensee's  operations, 
maintenance,  and  engineering 
organizations  are  prepared  to  operate 
the  plant  safely  if  it  is  permitted  to 
restart.  Thus  the  NRC  believes  that  the 
FENOC  Retum-to-Service  Plan,  as 
monitored  by  the  NRC  Davis-Besse 
Oversight  Panel,  provides  an 
appropriate  opportunity  for  FENOC  to 
demonstrate  or  achieve  compliance  with 
NRC  requirements,  and  that  these 
activities  will  provide  results  that 
adequately  address  the  Petitioner's 
stated  safety  concerns. 

With  regard  to  the  specific  punitive 
action  of  revoking  the  Davis-Besse 
operating  license  sought  by  the 
Petitioner,  the  NRC  staff  finds  that  there 
is  insufficient  basis  to  take  the  requested 
action.  While  serious  violations  did 
occur  at  the  Davis-Besse  facility,  the 
violations  in  and  of  themselves  do  not 
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warrant  revocation  of  the  license.  The 
Davis-Besse  facility  is  currently  shut 
down,  and  will  remain  so  until  the  NRC 
is  satisfied  that  there  is  reasonable 
assurance  of  adequate  protection  of  the 
public  health  and  safety  and  that  restart 
issues  associated  with  management  of 
the  facility  and  potential  wrongdoing 
have  been  satisfactorily  addressed.  In  its 
oversight  of  the  licensee's  corrective 
actions  for  the  identified  violations,  the 
NRC  has  not  observed  an  inability  or 
unwillingness  on  the  part  of  FENOC  to 
achieve  compliance  with  NRC 
regulations,  the  Davis-Besse  operating 
license,  or  the  Davis-Besse  design  and 
licensing  bases. 

A  copy  of  the  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review  in  accordance  with  10  CFR  2.206 
of  the  Commission's  regulations.  As 
provided  for  by  this  regulation,  the 
Director's  Decision  will  constitute  the 
final  action  of  the  Commission  25  days 
after  the  date  of  the  decision,  imless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Director's 
Decision  in  that  time. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  Spptember,  2003. 
For  the  Nuclear  Regulatory  Commission. 

Brian  W.  Sheron, 

Acting  Director.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  03-23840  Filed  9-17-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48486;  File  No.  SR-Amex- 
2003-74] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  Relating  to  the  Listing 
and  Trading  of  Contingent  Principal 
Protection  Notes  Linked  to  the 
Performance  of  the  Standard  &  Poor's 
500  Stock  Index 

September  11.  2003. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").!  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
13,  2003,  the  .^jnerican  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Secxmties  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 


been  prep 
Commission 
solicit  comm 
change  from 
grant  accele: 
proposed  ml 


by  the  Exchange.  The 
|s  publishing  this  notice  to 
»nts  on  the  proposed  rule 

iterested  persons  and  to 
(ted  approval  of  the 

change. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  under  aection  107A  of  the  Amex 
Company  Gujde  ("Company  Guide") 
notes  linked  to  the  performance  of  the 
Standard  &  Plpor's  500  Index  ("S&P  500" 
'Index"). 
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ndwith  the  Commission,  the 
statements  concerning 
and  basis  for.  the 
change  and  discussed  any 
•eceived  on  the  proposed 
he  text  of  these  statements 
examined  at  the  places  specified 
ow.  The  Amex  has 
set  forth  in 
and  C  below,  of  the  most 
aspects  of  such  statements. 


sun  imaries. 
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Self-Regu.  itory  Organization 's 
e  Purpose  of,  and 
Bakis  for,  the  Proposed  Rule 


A. 

Statement  o, 
Statutory 
Change 

1 .  Purpose 

Under  Sedion  107 A  of  the  Company 
Guide,  the  Ejchange  may  approve  for 
listing  and  trbding  securities  which 
cannot  be  readily  categorized  under  the 
listing  criterm  for  common  and 
preferred  stocks,  bonds,  debentures,  or 
warrants. '  Tke  Amex  proposes  to  list  for 
trading  under  Section  107 A  of  the 
Company  Guide  notes,  the  performance 
of  which  is  1  nked  to  the  Index 
("Contingenl  Principal  Protected  Notes" 
or  "Notes").'  The  Exchange  represents 
that  the  Inde  <  value  will  be 
disseminate!  at  least  once  every  fifteen 
seconds  thro  iighout  the  trading  day.'"' 
The  Index  is  determined,  calculated  and 


[lo. 


m  tn-i 


'  15  U.S.C.  78s(b)(l)- 
2  17C3Ti240.  19b-4. 


^  See  Securiti 
(March  1,  1990) 
approving  File 

■•Credit  Suiss( 
and  Standard  & 
entered  into  a 
providing  for 
certain  affiliate^and 
with  certain 
is  not  responsib 
issuance  and 

5  Telephone 
Bums,  Associat  i 
Florence  Harni(Vi 
of  Market  Regu 
dated  SeptemlM  - 


5  Exchange  Act  Release  No.  27753 
55  FR  8626  (March  8,  1990)  (order 

SR-Amex-89-29). 
First  Boston  (USA),  Inc.  ("CSFB") 
Poor's  Corporation  ("S&P")  have 

exclusive  license  agreement 
use  of  the  Index  by  CSFB  and 
subsidiaries  in  connection 
including  these  Notes.  S&P 
e  and  will  not  participate  in  the 
creation  of  the  Notes, 
cpnversation  between  Jeffrey  P. 
General  Counsel.  Amex  and 
,  Senior  Special  Counsel,  Division 
ion  ("Division"),  Commission, 
11.2003. 


■th! 


sec  irities  i 


maintained  solely  by  S&P.^  The  Notes 
will  provide  for  an  uncapped 
participation  in  the  positive 
performance  of  the  Index  during  their 
term  while  also  reducing  the  risk 
exposure  to  the  principal  investment 
amount  as  long  as  the  Index  does  not  at 
any  time  decline  to  a  pre-established 
level  to  be  determined  at  the  time  of 
issuance  ("Contingent  Level").^  This 
Contingent  Level  will  be  a  pre- 
determined percentage  decline  from  the 
level  of  the  Index  at  the  close  of  the 
market  on  the  date  the  Notes  are  priced 
for  initial  sale  to  the  public  ("Initial 
Level").  A  decline  of  the  Index  to  the 
Contingent  Level  is  referred  to  as  a 
"Contingent  Event."  If  there  is  a 
Contingent  Event,  at  any  time  during 
the  term  of  the  Notes,  then  at  maturity, 
the  holder's  principal  investment  of 
$1,000  will  be  reduced  to  the 
Contingent  Level,  even  if  the  Index  later 
rises." 

The  Contingent  Principal  Protection 
Notes  will  initially  conform  to  the 
listing  guidelines  under  Section  107A,^ 
and  continued  listing  guidelines  under 
Sections  1001-1003, i°  of  the  Company 


llti< 


"  Amex  represents  that  the  Index  is  a  broad-based 
stock  index,  which  provides  an  indication  of  the 
performance  of  the  U.S.  equity  market.  The  Index 
is  a  capitalization-weighted  index  reflecting  the 
total  market  value  of  500  widely  held  component 
stocks  relative  to  a  particular  base  period.  The 
Index  is  computed  by  dividing  the  total  market 
value  of  the  500  stocks  by  an  Index  divisor.  The 
Index  Divisor  keeps  the  Index  comparable  over  time 
to  its  base  period  of  1941-1943  and  is  the  reference 
point  for  all  maintenance  adjustments.  The 
securities  included  in  the  Index  are  listed  on  the 
Amex,  New  York  Stock  Exchange,  Inc.  ("NYSE")  or 
traded  through  Nasdaq  Stock  Market,  Inc. 
("Nasdaq").  The  Index  reflects  the  price  of  the 
common  stocks  of  500  companies  without  taking 
into  account  the  value  of  the  dividend  paid  on  such 
stocks. 

'The  issuer  represents  to  Amex  that  the  intended 
Contingenl  Level  will  be  a  decline  in  the  Initial 
Level  of  between  55  to  60%.  Telephone 
conversation  between  Jeffrey  P.  Bums,  Associate 
General  Counsel,  Amex  and  Florence  Harmon, 
Senior  Special  Counsel,  Division.  Commission, 
dated  .September  11.  2003. 

'J  Pursuant  to  Section  107A  of  the  Company 
Guide,  the  initial  listing  standards  for  the  Notes  will 
require:  (1)  A  market  value  of  at  least  $4  million; 
and  (2)  a  term  of  at  least  one  year.  Because  the 
Notes  will  be  issued  in  $1,000  denominations,  the 
minimum  public  distribution  requirement  of  one 
million  units  and  the  minimum  holder  requirement 
of  400  holders  do  not  apply.  In  addition,  the  listing 
guidelines  provide  that  the  issuer  has  assets  in 
excess  of  SlOO  million,  stockholder's  equity  of  at 
least  $10  million,  and  pre-tax  income  of  at  least 
$750,000  in  the  last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.  In  the  case  of  an  issuer  which  is 
unable  to  satisfy  the  earning  criteria  stated  in 
Section  101  of  the  Company  Guide,  the  Exchange 
will  require  the  issuer  to  have  the  following:  (1) 
Assets  in  excess  of  $200  million  and  stockholders' 
equity  of  at  least  SIC  million;  or  (2)  assets  in  excess 
of  $100  million  and  stockholders'  equity  of  at  least 
$20  miUion. 

i°The  Exchange's  continued  listing  guidelines 
are  set  forth  in  Sections  1001  through  1003  of  Part 
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Guide.  The  Notes  are  senior  non- 
convertible  debt  securities  of  CSFB.  The 
Notes  will  have  a  term  of  five  (5)  years. 
CSFB  will  issue  the  Notes  in 
denominations  of  whole  units  ("Unit"), 
with  each  Unit  representing  a  single 
Note.  The  original  public  offering  price 
will  be  $1,000  per  Unit.  The  Notes  will 
entitle  the  owner  at  maturity  to  receive 
at  least  100%  of  the  principal 
investment  ajnount,  as  long  as  the  Index 
never  experiences  a  Contingent  Event. 
In  this  case,  the  holder  of  the  Notes 
would  receive  the  full  principal 
investment  amount  of  the  Notes  plus  the 
percentage  change  of  the  Index  during 
the  term.  Accordingly,  even  if  the  Index 
declines  substantially  but  never  reaches 
the  Contingent  Level,  the  holder  will 


receive  the  principal  investment  amount 
of  the  Notes  at  maturity.  If  however,  the 
Index  experiences  a  Contingent  Event 
during  the  term,  the  holder  loses  the 
"principal  protection"  and  will  be 
entitled  to  receive  a  pa3Tnent  on  the 
Notes  based  on  the  percentage  change  of 
the  Index,  positive  or  negative.  The 
Notes  will  not  have  a  minimum 
principal  investment  amount  that  will 
be  repaid,  and  accordingly,  payment  on 
the  Notes  prior  to  or  at  maturity  may  be 
less  than  the  origined  issue  price  of  the 
Notes.  Accordingly,  the  Notes  are  not 
"principal  protected"  and  are  fully 
exposed  to  any  decline  in  the  level  of 
the  Index."  The  Notes  are  also  not 
callable  by  the  Issuer. 


The  payment  that  a  holder  or  investor 
of  a  Note  would  be  entitled  to  i«ceive 
(the  "Redemption  Amount")  will 
depend  on  the  relation  of  the  level  of 
the  Index  at  the  close  of  the  market  on 
a  single  business  day  ("Valuation  Date") 
shortly  before  maturity  of  the  Notes 
("Final  Level")  and  the  closing  level  of 
the  Index  on  the  date  the  Notes  are 
priced  for  initial  sale  to  the  public 
Initial  Level.  In  addition,  whether  the 
Notes  retain  "principal  protection"  or 
are  fully  exposed  to  the  perf^ormance  of 
the  Index  is  determined  by  whether  the 
Index  ever  experiences  a  Contingent 
Event  during  the  term  of  the  Notes. 

If  the  Index  never  experiences  a  ^ 

Contingent  Event,  the  Redemption 
Amount  per  Unit  will  equal: 


$1,000 +  $1,000 


{  Final  Level  -  Initial  Level  \ 
.V  Initial  Level  ) 


subject  to  a  minimum  payment  amount 
of  $1,000. 


If  the  hidex  experiences  a  Contingent      Notes,  the  Redemption  Amount  per  Unit 
Event  at  any  time  during  the  term  of  the      will  equal: 


$1,000- 


$  1,000  X 


f  Final  Level -Initial  Level  ^ 


Initial  Level 


1 


The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security, 
dividend  payments  or  any  other     , 
ownership  right  or  interest  in  the 
portfolio  or  index  of  securities 
comprising  the  Index.  The  Notes  are 
designed  for  investors  who  want  to 
participate  or  gain  exposure  to  the 
Index,  subject  to  a  cap,  eind  while 
partially  limiting  their  investment  risk 
and  who  are  willing  to  forego  market 
interest  payments  on  the  Notes  during 
such  term.  The  Commission  has 
previously  approved  the  listing  of 
options  on,  and  securities  the 
performance  of  which  have  been  linked 
to  or  based  on,  the  Index.  12 

As  of  August  5,  2003,  the  market 
capitalization  of  the  securities  included 
in  the  Index  ranged  from  a  high  of 
$279,526  billion  to  a  low  of  $356 


10  to  the  Exchange's  Company  Guide.  Specifically, 
Section  1002(b)  of  the  Company  Guide  states  that 
the  Exchange  will  consider  removing  from  listing 
any  security  where,  in  the  opinion  of  the  Exchange, 
it  appears  that  the  extent  of  public  distribution  or 
aggregate  market  value  has  become  so  reduced  to 
make  further  dealings  on  the  Exchange  inadvisable. 
With  respect  to  continued  listing  guidelines  for 
distribution  of  the  Notes,  the  Exchange  will  rely,  in 
part,  on  the  guidelines  for  bonds  in  Section 
1003(b)(iv).  Section  1003(b)(iv)(A)  provides  that  the 
Exchange  will  normally  consider  suspending 
dealings  in,  or  removing  from  the  list,  a  security  if 


million.  The  average  deiily  trading 
volume  for  these  same  securities  for  the 
last  six  (6)  months  ranged  from  a  high 
of  39.915  million  shares  to  a  low  of 
0.040  million  shares  respectively. 
-  Because  the  Notes  are  issued  in 
$1,000  denominations,  the  Amex's 
existing  floor  trading  rules  will  apply  to 
the  trading  of  the  Notes.  First,  pursuant 
to  Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  the  Notes. '^  Second, 
even  though  the  Exchange's  debt  trading 
rules  apply,  the  Notes  will  be  subject  to 
the  equity  margin  rules  of  the 
Exchange.14  Third,  the  Exchange  will, 
prior  to  trading  the  Notes,  distribute  a 
circular  to  the  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 


the  aggregate  market  value  or  the  principal  amount 
of  bonds  publicly  held  is  less  than  S400.000. 

"  A  negative  return  of  the  Index  will  reduce  the 
redemption  amount  at  maturity  with  the  potential 
that  the  holder  of  the  Note  could  lose  his  entire 
investment  amount. 

'2  See  Securities  Exchange  Act  Release  Nos. 
46883  (November  21,  2002),  67  FR  71216 
(November  29,  2002)  (approving  the  listing  and 
trading  of  non-principal  protected  notes  linked  to 
the  DJIA):  46882  (November  21.  2002),  67  FR  71219 
(November  29,  2002)  (approving  the  listing  and 
trading  of  non-principal  protected  notes  linked  to 
the  Select  Fifty  Index):  45160  (December  17,  2001), 


suitability  recommendations)  when 
handling  transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes.  With 
respect  to  suitability  recommendations 
and  risks,  the  Exchange  will  require 
members,  member  organizations  and 
employees  thereof  recommending  a 
transaction  in  the  Notes:  (1)  To 
determine  that  such  transaction  is 
suitable  for  the  customer,  and  (2)  to 
have  a  reasonable  basis  for  believing 
that  the  customer  can  evaluate  the 
special  characteristics  of,  and  is  able  to 
bear  the  financial  risks  of  such 
transaction.  In  addition,  CSFB  will 
deliver  a  prospectus  in  connection  with 
the  initial  sales  of  the  Notes. 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  Uie 
Notes.  Specifically,  the  Amex  will  rely 


■66  FR  66485  (December  26,  2001)  (approving  the 
listing  and  trading  of  non-principal  protected 
exchangeable  notes  linked  to  the  Balanced  Strategy 
Index):  and  44342  (May  23.  2001),  66  FR  29613 
(May  31,  2001)  (approving  the  listing  and  trading 
of  non-principal  protected  exchangeable  notes 
linked  to  the  Select  Ten  Index). 

'^  Amex  Rule  411  requires  that  every  member, 
member  f]rm  or  member  corporation  use  due 
diligence  to  lean  the  essential  facts,  relative  to  every 
customer  and  to  ever>'  order  or  account  accepted. 

■' See  Amex  Rule  462  and  Section  107B  of  the 
Company  Guide. 
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on  its  existing  surveillance  procedures 
governing  equities,  which  have  been 
deemed  adequate  iinder  the  Act.  In 
addition,  the  Exchange  also  has  a 
general  policy,  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

2.  Statutor>  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  '^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),i«  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  )ust  and  equitable  principles  of 
trade,  to  remove  impedir  ents  to  and 
perfect  the  mechanism  (.    a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rale  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited  and 
did  not  receive  any  written  comments 
on  the  proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conmumications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2003-74  and  should  be 
submitted  by  October  9,  2003.. 


IV.  Commisa  on's  Findings  and  Order 
Granting  Ao  derated  Approval  of 
Proposed  Ri^e  Change 

After  care^l  consideration,  the 
Commission  [finds  that  the  proposed 
rule  change  Ik  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulatiqns  thereunder,  applicable 
to  a  national 'securities  exchange,  and, 
in  particular,  with  the  requirements  of 
Section  6(b){  >)  of  the  Act.""  The 
Commission  believes  that  the  proposal 
is  similar  to  i  ;everal  approved 
instruments  currently  listed  and  traded 
on  the  Amex.^8  Accordingly,  the 
Commissionjfinds  that  the  listing  and 
trading  of  th^  Notes  based  on  the  Index 
is  consistent,  with  the  Act  and  will 
promote  justiand  equitable  principles  of 
trade,  foster  pooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  tjansactions  securities,  and, 
in  general,  protect  investors  and  the 
public  interost  consistent  with  Section 
6(b)(5)  of  th^  Act.  19 

As  descriUed  more  fully  above,  at 
maturity,  the  holder  of  the  Note  will 
receive  at  leist  100%  principal 
investment  amount  as  long  as  the  Index 
never  experiences  a  Contingent  Event. 
Specifically]  at  maturity,  the  holder 
would  receite  a  full  principal 
investment  Amount  of  the  Notes  plus  the 
percentage  (xiange  of  the  Index  diu-ing 
"  ^o,  if  the  Index  declines 
but  never  reaches  the 
Level,  the  holder  will 
irincipal  investment  amount 
of  the  Notes  at  matxuity.  However,  if  the 
Index  declines  at  any  time  during  the 
term  of  the  Notes,  between  55  to  65% 
of  the  Initial  Level  (the  exact  percentage 
amount  will  be  specified  in  the 


the  term.  Ali 
substantially 
Contingent '. 
receive  the 


prospectus), 


!  Securil  ies 


32  558  I 
I  trad  ng 
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>S15U.S.C.  78f(b). 
"  15  use.  78«b)(5). 


■»See 
48152  (July  10, 
(approving  the 
Protection  Note 
4.  2003),  68  FR 
the  listing  and 
Return  Notes  h: 
2003),  68  FR 
listing  and 
to  the  Index); 
60253  (Decemb^i 
and  trading  of 
on  the  Index); 
7409  (March  2 
trading  of  a  un 
lndex)(SPDR); 
45834  (Octobel 
trading  of 
value -of  the 
FR  30814  (July 
trading  of 

'9  15  U.S.C. 
Commission 
proposed  rule 
and  capital 


this  is  a  Contingent  Event 


'M5  U.S.C  7pf(b)(5). 

Exchange  Act  Release  Nos. 
2003),  68  FR  42435  (July  17,  2003) 
isting  and  trading  of  the  UBS  Partial 
linked  to  the  Index);  47983  (June 
J5032  (June  11,  2003)  (approving 
1  rading  of  a  CSFB  Accelerated 
iked  to  Index);  47911  (May  22, 
(May  30,  2003)  (approving  the 
of  notes  (Wachovia  TEES)  linked 
591  (December  18,  1992).  57  FR 
T  18,  1992)  (approving  the  listing 
I  ortfolio  Depositary  Receipts  based 
!  0394  (February  21, 1992),  57  FR 
1992)  (approving  the  listing  and 
investment  trust  linked  to  the 
7382  (October  26,  1989).  54  FR 
31,  1989)  (approving  the  listing  and 
Stock  Portfolios  based  on  the 
;  and  19907  (June  24,  1983),  48 
5.  1983)  (approving  the  listing  and 

on  the  Index). 
8f(b)(5).  In  approving  this  rule,  the 

that  it  has  considered  the 
impact  on  efficiency,  competition, 
formation.  15  U.S.C.78c(f). 
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and  the  holder's  principal  will  be 
reduced  accordingly  at  maturity.  The 
Notes  will  provide  investors  who  are 
willing  to  forego  market  interest 
payments  during  the  term  of  the  Notes 
with  a  means  to  participate  or  gain 
exposure  to  the  Index,  subject  to  a 
minimiun  payment  amotmt. 

The  Conunission  notes  that  the  Notes 
are  non-convertible  debt  securities 
whose  price  will  be  derived  and  based 
upon  the  Initial  Level.  In  addition,  if  the 
level  of  the  Index  experiences  a 
Contingent  Event  during  the  term,  the 
holder  of  the  Notes  will  lose  the 
principal  protection  and  will  be  entitled 
to  receive  a  payment  on  the  Notes  based 
on  the  percentage  change  of  the  Index. 
Thus,  the  Commission  notes  that  the 
Notes  will  not  have  a  minimum 
principal  investment  amount  that  will 
be  repaid,  and  pajonent  on  the  Notes 
prior  to  or  at  maturity'  may  be  less  than 
the  original  issue  price  of  the  Notes.  The 
level  of  risk  involved  in  the  purchase  or 
sale  of  the  Notes  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock,  but  the  Note 
holder's  principal  is  permanently 
reduced  if  there  is  a  Contingent  Event  at 
any  time  during  the  term  of  the  Note. 
Because  the  final  level  of  return  of  the 
Notes  is  derivatively  priced  and  based 
upon  the  performance  of  an  index  of 
securities  because  the  Notes  are  debt 
instruments  that  do  not  guarantee  a 
ret'im  of  principal,  and  because 
investors'  potential  return  is  limited  by 
minimum  payment  amount,  if  the  value 
of  the  Index  has  increased  over  the  term 
of  such  Note,  there  are  several  issues 
regarding  the  trading  of  this  type  of 
product.  However,  for  the  reasons 
discussed  below,  the  Commission 
believes  the  Exchange's  proposal 
aderuately  addresses  the  concerns 
raised  by  this  type  of  product. 

In  approving  the  product,  the 
Commission  recognizes  that  the  Index  is 
a  capitalization-weighted  index  of  500 
companies  listed  on  Nasdaq,  the  NYSE, 
and  the  Amex.  The  Exchange  represents 
that  the  Index  will  be  determined, 
calculated,  and  maintained  by  S&P. 
As  of  August  5,  2003,  the  market 
capitalization  of  the  securities  included 
in  the  Index  ranged  from  a    igh  of 
$279,526  billion  to  a  low  oi  $356 
million.  The  average  daily  trading 
volume  for  these  same  securities  for  the 
last  six  (6)  months  ranged  from  a  high 
of  39.915  million  shares  to  a  low  of 
0.040  million  shares  respectively. 

Given  the  large  trading  volume  and 
capitalization  of  the  compositions  of  the 
stocks  imderlying  the  index,  the 
Commission  believes  that  the  listing  and 
trading  of  the  Notes  that  are  linked  to 
the  Index,  should  not  unduly  impact  the 
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market  for  the  underlying  seciuities 
comprising  the  hidex  or  raise 
manipulative  concerns.  As  discussed 
more  fully  above,  the  underlying  stocks 
comprising  the  Index  are  well- 
capitalized,  highly  hquid  stocks. 
Moreover,  the  issuers  of  the  underlying 
securities  comprising  the  Index  are 
subject  to  reporting  requirements  under 
the  Act,  and  all  of  the  component  stocks 
are  either  listed  or  traded  on,  or  traded 
through  the  facilities  of,  U.S.  securities 
markets.  Additionally,  the  Amex's 
surveillance  procediues  will  serve  to 
deter  as  well  as  detect  any  potential 
manipulation. 

Furthermore,  the  Commission  notes 
that  the  Notes  are  depending  upon  the 
individual  credit  of  the  issuer,  CSFB.  To 
some  extent  this  credit  risk  is 
minimized  by  the  Exchange's  listing 
standards  in  Section  107A  of  the 
Company  Guide  which  provide  the  only 
issuers  satisfying  substantial  asset  and 
equity  requirements  may  issue 
securities  such  as  the  Notes.  In  addition, 
the  Exchange's  "Other  Securities" 
listing  standards  further  require  that  the 
Notes  have  a  market  value  of  at  least  $4 
million.2o  In  any  event,  financial 
information  regarding  CSFB  in  addition 
to  the  information  on  the  500  common 
stocks  comprising  the  Index  will  be 
publicly  av£ulable.2i 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer 
such  as  CSFB,  or  a  subsidiary  providing 
a  hedge  for  the  issuer  will  incur  position 
exposure.  However,  as  the  Commission 
has  concluded  in  previous  approval 
orders  for  other  hybrid  instruments 
issued  by  broker-dealers, 22  the 
Commission  believes  that  this  concern 
is  minimal  given  the  size  of  the  Notes 
issuance  in  relation  to  the  net  worth  of 
CSFB. 

Finally,  the  Commission  notes  that 
the  value  of  the  Index  will  be 
disseminated  at  least  once  every  fifteen 
seconds  throughout  the  trading  day.  The 
Commission  believes  that  providing 


2"  See  Company  Guide  Section  107A. 

2'  The  Commission  notes  that  the  500  component 
stocks  that  comprise  the  Index  are  reporting 
companies  under  the  Act,  and  the  Notes  will  be 
registered  under  Section  12  of  the  Act. 

^2  See  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001),  66  FR  52469  (October  15, 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  the  performance  o{ 
the  Nasdaq-100  Index)  (File  No.  SR-NASD-2001- 
73);  44483  ()une  27.  2001),  66  FR  35677  (July  6. 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  portfolio  of  20 
securities  selected  from  the  Amex  Institutional 
Index)  (File  No.  SR-Amex-2001-40);  and  37744 
(September  27,  1996),  61  FR  52480  (October  7. 
1996)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  weighted  portfolio 
of  healthcare/biotechnology  industry  securities) 
(File  No.  SR-Araex-96-27). 


access  to  the  value  of  the  Index  at  least 
once  every  fifteen  seconds  throughout 
the  trading  day  is  extremely  important 
and  will  provide  benefits  to  investors  in 
the  product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Exchange  has  requested  accelerated 
approval  because  this  product  is  similar 
to  several  other  instruments  ciuxendy 
listed  and  traded  on  the  Amex.23  The 
Commission  believes  that  the  Notes  will 
provide  investors  with  an  additional 
investment  choice  and  that  accelerated 
approval  of  the  proposal  will  allow 
investors  to  begin  trading  the  Notes 
promptly.  Additionally,  the  Notes  will 
be  listed  piu-suant  to  Amex's  existing 
hybrid  security  listing  standards  as 
described  above.  Therefore,  the 
Commission  finds  good  cause, 
consistent  with  Section  19(b)(2)  of  the 
Act,24  to  approve  the  proposad  on  an 
accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.zs  that  the 
proposed  rule  change  (SR-Amex-2003- 
74),  is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-23798  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48463;  File  No.  SR-EMCC- 
2003-04] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Creating  an 
Inactive  Member  Category 

September  9,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  7,  2003,  the  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Secvirities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 


"  See  supra  note  17. 

"15  U.S.C.  78f(b)(5)  and  78s(b)(2). 

"15U.S.C.  78s(b)(2). 

^6 17  CFR  200.3O-3(a)(l2). 

» 15  U.S.C.  78s(b)(l). 


have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
create  a  new  "inactive  member" 
membership  category  in  EMCC's  rules. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  piupose  of  and  basis  of  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements  .2 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  piu'pose  of  the  proposed  rule 
change  is  to  create  a  new.category  of 
inactive  membership.  From  time  to    - 
time,  participants  find  that  their  activity 
level  in  EMCC-cleared  instruments  does 
not  warrant  active  membership  status 
and  the  costs  and  risks  associated  with 
such  status.  At  the  same  time,  however, 
they  are  reluctant  to  terminate  their 
active  membership  status  because  of  the 
amount  of  time,  effort,  and  cost  that 
would  be  required  to  provide  EMCC 
with  the  membership  documents 
required  to  regain  their  active  status 
should  they  later  choose  to  take 
advantage  of  EMCC's  services.  To 
accommodate  this  need,  EMCC  proposes 
to  add  a  category'  of  inactive 
membership  to  its  rules. 

In  order  to  be  eligible  to  be  an  inactive 
member,  the  participant  must  have  no 
pending  or  fail  positions  or  impaid 
obligations.  After  a  participant  requests 
that  they  be  placed  in  inactive  status, 
management  will  act  upon  its  request.  It 
will  not  require  the  Membership  and 
Risk  Management  Committee's  approval 
(although  those  entities  will  be 
notified). 

A  participant  that  requests  to  be 
placed  on  inactive  status  will  be  entitled 
to  a  refund  of  its  clearing  fund  deposit 
thirty  calendar  days  after  it  is  placed  on 


^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 
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inactive  status.  A  participant  that 
requests  that  it  ^  placed  on  inactive 
status  will  no  lojnger  be  assessable 
pursuant  to  Rule  4  for  losses  due  to 
other  members.  . 

While  in  inactive  status,  the 
participant  must  continue  to  provide  the 
same  financial  reports  that  are  required 
to  active  members  and  also  must 
comply  with  all  other  reporting 
obligations.  A  participant  that  fails  to  do 
so  will  be  subject  the  to  the  same  terms 
and  conditions  as  active  members  (e.g. 
fines,  disciplinary  action,  termination, 
etc.).  An  inactive  member  will  also  be 
responsible  for  a  reduced  monthly 
accoimt  maintenance  fee  of  S200. 

At  the  time  the  participant  determines 
to  reactivate  its  membership  status,  an 
initial  clearing  fund  deposit  will  be 
determined  in  the  same  manner  as  for 
a  new  applicant,  and  membership 
approval  must  be  granted  by  the 
Membership  and  Risk  Management 
Committee.  Inactive  members  will  not 
be  required  to  reexecute  membership 
agreements  or  provide  other 
documentation  to  the  extent  EMCC 
determines  that  it  already  has  the 
required  dociunentation  or  information 
[e.g.  financials)  necessary  to  make  a 
determination  on  the  reactivation 
request.  If  the  participant  is  inactive  for 
longer  than  eighteen  months,  EMCC  will 
require  an  opinion  of  the  participant's 
counsel  in  a  form  satisfactory  to  EMCC 
that  affirms  that  there  is  not  substantive 
change  in  the  opinion(s)  previously 
given  as  part  of  the  member's  original 
application  for  membership. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  because  it  will  permit  the 
equitable  allocation  of  charges  among 
participants. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  from  EMCC 
members  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 


m.  Date  of  Effectiveness  of  the 
Proposed  R  iile  Change  and  Timing  for 
Commissioi  i  Action 

Within  th  irty-five  days  of  the  date  of 


publication 
Register  or 


of  this  notice  in  the  Federal 
■  within  such  longer  period  (i) 
as  the  Conii  mission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  peri(  d  to  be  appropriate  and 
publishes  ite  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organizatioi  i  consents,  the  Commission 
will: 

(A)  By  on  ler  approve  such  proposed 
rul3  change  or 

(B) 
whether  th< 
should  be 


Institi^te  proceedings  to  determine 
proposed  rule  change 
approved. 


diss 
rV.  Solicita  ion  of  Comments    - 

Interestec  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  ( lonceming  the  foregoing, 
including  v  hether  the  proposed  rule 
change  is  C(  insistent  with  the  Act. 
Persons  ma  ting  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  J  ecurities  and  Exchange 
Commissio  i,  450  5th  Street  NW., 
Washington,  DC  20549-0069. 
Comments  may  also  be  submitted 
electronica  ly  at  the  following  e-mail 
address:  ru  e-comments@sec.gov.  All 
comment  U  tters  should  refer  to  File  No. 
SR-EMCC-J2003-04.  This  file  number 
should  be  ihcluded  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  conjments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mai  but  not  by  both  methods. 
Copies  of  tie  submission,  all  subsequent 
^amendmenks,  all  written  statements 
with  respeat  to  the  rule  filing  that  are 
filed  with  tlie  Commission,  and  all 
written  communications  relating  to  the 
rule  filing  between  the  Commission  and 
cmy  person .  other  than  those  that  may  be 
withheld  fi  om  the  public  in  accordance 
with  provi!  ions  of  5  U.S.C.  552,  will  be 
available  f(  r  inspection  and  copying  in 
the  Commi  ssion's  Public  Reference 
Room  in  V\  ashington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  EMCC's 
principal  a  'fice.  All  submissions  should 
refer  to  Fill   No.  SR-EMCC-2003-04  and 
should  be  !  ubmitted  by  October  9,  2003. 

For  the  Cc  mmission  by  the  Division  of 
Market  Regi  lation.  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Sect 
IFR  Doc.  03  23800  Filed  9-17-03;  8:45  am] 
BILUNG  C006  801(M)1-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48488;  RIe  No.  SR-NASD- 
2003-138] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Pro|Msed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Changes  to 
the  Territorial  Boundaries  of  Certain 
NASD  District  Offices 

September  12,  2003. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  3,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  NASD.  The  Conimission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend 
Schedule  B  to  the  NASD  By-Laws  to 
change  the  territorial  boundaries  of 
certain  NASD  District  Offices.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  [brackets]. 
***** 

Schedule  B  to  the  NASD  By-Laws 

The  number  and  territorial  boundaries 
of  the  several  districts  established  as 
provided  in  Section  1  of  Article  VIII  are 
as  follows: 

District  No.  1  through  District  No.  4: 
No  change.  ^ 

District  No.  5:  States  of  Alabama, 
Arkansas,  [Kentucky,]  Louisiana, 
Mississippi,  Oklahoma  and  Tennessee. 

District  No.  6  through  District  No.  7: 
No  change. 

District  No.  8:  States  of  Illinois, 
Indiana,  Kentucky,  Michigan,  Ohio  and 
Wisconsin[,  and,  in  the  State  of  New 
York,  the  Counties  of  Monroe, 
Livingston  and  Steuben,  and  the 
remainder  of  the  State  West  of  such 
Counties]. 

District  No.  9:  The  District  of 
Columbia,  and  the  States  of  Delaware, 
Maryland,  New  Jersey,  Pennsylvania, 
Virginia,  [and]  West  Virginia,  and  New 
York  (except  for  the  Counties  of  Nassau, 


•»  17  CFR  2C  ).030-3(a)(12). 


'  15  U.S.C.  78s(b)(l)- 
M7CFR240.19b-4. 
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Orange.  Putnam,  Rockland,  Suffolk. 
Westchester,  and  the  five  Boroughs  of 
New  York  City)  [.  in  the  States  of  New 
Jersey,  the  Counties  of  Atlantic. 
»    Biu-lington,  Camden,  Cape  May. 

Ciunberland,  Gloucester,  Mercer.  Ocean 
and  Salem]. 

District  No.  10:  In  the  State  of  New 
York,  the  Counties  of  Nassau.  Orange. 
Putnam,  Rockland,  Suffolk, 
Westchester,  and  the  five  Boroughs  of 
New  York  City[,  and  the  State  of  New 
Jersey  (except  for  the  Counties  of 
Atlantic,  Burlington,  Camden,  Cape 
May,  Cumberland,  Gloucester,  Mercer, 
Ocean  and  Salem)]. 

District  No.  11:  States  of  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont  [.and  New 
York  (except  for  the  Counties  of  Nassau, 
Orange.  Putnam,  Rockland,  Suffolk,  and 
Westchester;  the  Counties  of  Monroe, 
Livingston  and  Steuben,  and  the 
remainder  of  the  State  West  of  such 
Counties;  and  the  five  Boroughs  of  New 
York  City)]. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Puqpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  has  experienced  a  shift  in 
member  locations  resulting  in  certain 
District  Offices  no  longer  having  close 
proximity  to  a  critical  mass  of  members. 
Accordingly,  NASD  is  proposing  to 
amend  Schedule  B  to  the  NASD  By- 
Laws  to  change  the  territorial 
boundaries  of  certain  NASD  District 
Offices  to  reflect  this  shift.  The 
proposed  amendments  to  Schedule  B 
will  also  allow  NASD  to  better  manage 
its  resoiuces  and  expenses  and  will 
enhance  coordination  with  other  self- 
regulatory  organizations,  the  states,  and 
the  SEC.  Specifically,  the  proposed  rule 
change  will  amend  Schedule  B  to  the 
NASD  By-Laws  as  follows: 

•  District  No.  5:  Will  be  amended  to 
.  delete  the  state  of  Kentucky. 


•  District  No.  8:  Will  be  amended  to: 

(1)  Include  the  state  of  Kentucky,  and 

(2)  delete  any  reference  to  the  state  of 
New  York. 

•  District  No.  9:  Will  be  amended  to: 
(1)  Include  the  state  of  New  York, 
except  for  the  Counties  of  Nassau, 
Orange,  Putnam,  Rockland.  Suffolk. 
Westchester,  and  the  five  boroughs  of 
New  York  City;  (2)  include  the  entire 
state  of  New  Jersey;  and  (3)  delete  the 
references  to  New  Jersey  Counties 
Atlantic,  Burlington,  Camden,  Cape 
May,  Cumberland,  Gloucester,  Mercer, 
Ocean,  and  Salem. 

•  District  No.  10:  Will  be  amended  to 
delete  any  reference  to  the  state  of  New 
Jersey. 

•  District  No.  11:  Will  be  amended  to 
delete  any  reference  to  the  state  of  New 
York. 

The  remaining  allocations  of  states 
among  District  Offices  as  reflected  in 
Schedule  B  will  remain  the  same. 

The  proposed  rule  change  will  not 
only  provide  NASD  with  a  more 
coherent  regional  balance  among  the 
District  Offices,  it  will  also  allow  NASD 
to  manage  more  effectively  its  resources 
and  expenses  when  discharging  its 
regulatory  programs  and  permit  better 
coordination  among  other  self- 
regulatory  organizations,  the  states,  and 
the  SEC.  In  addition,  the  proposed  rule 
change  will  help  NASD  better  balance 
the  composition  of  member  firms 
assigned  to  the  District  Offices.    ' 

2.  Statutory  Basis 

NASD  beheves  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act.3  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fi-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  restructuring  that 
will  result  fi-om  the  proposed  rule 
change  will  provide  a  more  coherent 
regional  balance  as  well  as  eillow  for  a 
more  equitable  distribution  of  NASD's 
District  Offices'  workloads  and 
resources. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
biu-den  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended. 


_C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others^ 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  piu-suant  to  section  19(b)(3)(A) 
of  the  Act,*  and  subparagraph  (f)(3)  of 
Rule  19b-4  thereimder  ^  because  it  is 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  fifing  of  the  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  - 
change  is  consistent  with  die  Act. 
Persons  making  written,  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  File  No. 
NASD-2003-138  and  should  be 
submitted  by  October  9.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretar\'. 

|FR  Doc.  03-23799  Filed  9-17-03;  8:45  am] 

BILUNG  C006  SOIO-OI-P 


^  15  U.S.C.  78o-3(6). 


♦15  U.S.C.  78s{b)(3)(A). 
5  17CFR240.19b-4(f)(3). 
8  17  CFR  200.30-3(a)(12). 
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DEPARTMENT  OF  STATE 

[Public  Notice  4492] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Educational  Advising  Program  for  the 
Middle  East  and  North  Africa 

SUMMARY:  The  Educational  Information 
and  Resources  Branch  (ECA/A/S/A), 
Office  of  Global  Educational  Programs, 
of  the  Buxeau  of  Educational  and 
Cultural  A^irs,  annoimces  an  open 
competition  for  educational  advising  in 
the  Middle  East  and  North  Africa. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  to  offer  overseas  educational 
advising,  orientation,  and  information 
services  for  international  students  and 
scholars  in  one  or  more,  up  to  a  total  of 
nine,  locations  in  the  Middle  East  and 
North  Africa. 

Program  Information 

Overview:  ECA-supported  educational 
advising  offices  guide  students  in  their 
pursuit  of  educational  opportunities  in 
the  United  States  and  prepare  them  for 
direct  exposure  to  American  values, 
ideas,  models,  and  traditions.  They 
provide  up-to-date,  unbiased 
information  on  the  range  of  accredited 
U.S.  educational  institutions  and  work 
to  build  mutual  imderstanding  between 
the  United  States  and  other  countries 
through  educational  exchange. 

Department  of  State-affiliated 
overseas  educational  advising  services 
operate  in  nearly  five  hundred  locations 
around  the  world.  In  the  Middle  East 
and  North  Africa,  awards  will  be  made 
to  support  advising  in  Egypt,  Jordan, 
Kuwait,  Lebanon,  Morocco,  Syria, 
Tunisia,  West  Bank/Gaza,  and  Yemen. 
Organizations  may  apply  to  operate 
centers  in  one  or  more,  up  to  the  total 
of  nine,  listed  locations.  If  support  for 
more  than  one  center  within  any 
particular  location  is  requested,  the 
proposal  should  provide  a  rationale. 

Tne  advising  centers  will  provide 
information  about  study  opportunities 
in  the  U.S.,  will  offer  group 
informational  sessions  and  individual 
advising,  and  will  conduct  outreach  to 
local  institutions.  The  advising  centers 
will  provide  accurate  information  and 
advising  on  the  following  topics:  The 
U.S.  education  system;  U.S.  colleges, 
universities,  and  other  higher  education 
institutions;  the  application  process  to  a 
U.S.  university;  majors  euid  fields  of 
study;  testing  requirements;  life  in  the 
U.S.;  visa  procedures;  scholarship  - 
programs  and  financial  aid;  and  pre- 
departure  orientation.  Advisers  will  be 


eligible  to  participate  in  Departmeat  of 
State-sponsdred  training  opportunities, 
to  receive  reference  materials  for  the 
advising  center  from  the  Department  of 
State,  and  ta  receive  guidance  and 
assistance  from  the  Department  of 
State's  Regictaal  Educational  Advising 
Coordinator  (REAC)  located  in  Rabat, 
Morocco. 

As  potent  al  students  from  North 
"Africa  and  t  le  Middle  East  express 
uncertainty  ibout  whether  they  are 
welcome  in  he  U.S.  and  seriously 
consider  stu  iy  in  other  countries  that 
advertise  th(  mselves  as  "safe,"  student 
numbers  fro  n  the  region  are  declining 
on  U.S.  cam  )uses.  Proposals  should 
describe  in  <  etail  creative  methods  for 
responding  o  Middle  Eastern/North 
Africa  stude  [it  concerns  and  for 
promoting  I  .S.  education  during 
unsettled  tiities. 

Guidelines:  Grants  will  begin  on 
January  1,  2i  )04  and  end  December  31, 
2004.  Organizations  may  apply  to 
provide  adv  sing  services  in  one  or  more 
of  the  above  listed  countries. 
Educational  advising  services  must  be 
provided  on  a  regularly  scheduled  basis, 
open  to  the  jublic  at  least  30  hours  per 
week,  with  i  dditional  hours  reserved  for 
program  development,  administrative 
work,  and  o  immunications.  Asthe 
referral  serv  ce  of  the  U.S.  Embassy,  the 
advising  office  serves  as  the 


educational 

in-country  resource  on  U.S 

education. 


Programs 
regulations. 
Package  for 


must  comply  with  J-1  visa 
Please  refer  to  Solicitation 
iirther  information. 


Budget  Gui(  lelines 

To  suppo  t 
program  wi  1 
$450,000  fo 
period.  Graj  its 
organizatioi  i 
of  experieni  e 
intemationi 
limited  to 


higher 


advising  in  the  region,  the 
award  a  total  of  up  to 
all  centers  for  a  one-year 

awarded  to  eligible 
s  with  less  than  four  years 

in  conducting 
1  exchange  programs  will  be 

000.  The  Bureau 
aarticipants  to  provide 
1  ivels  of  cost  sharing  and 
private  sources  in  support 


$)0 


encourages 
maximum 
funding  boki 
of  its  progra  ms 

Applican  s 
comprehensive 
budget  as 
administrative 
applying  fo  • 
applicants 
budgets  for 
identifiable 
activities 
should  not 
requested 

Allowably  costs  include  the 
following: 

A.  Prograin 

(1)  Advisprs 


must  submit  a 
!  budget  with  a  summary 
as  detail-reflecting  both 
and  program  budgets.  If 
„  more  than  one  site, 
!  hould  provide  separate 
"  each  location,  as  well  as 
.J  program  components  and 
C  verhead  and  indirect  costs 
jxceed  36%  of  the  amount 


costs, 
salaries  and  benefits; 


(2)  Office  supplies  and  expenses, 
including  rent,  communications, 
postage,  shipping,  utilities; 

B.  Indirect  costs. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 
ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/A— 
04-08. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Global  Educational  Programs, 
Educational  Information  and  Resources 
Branch,  ECA/A/S/A,  Room  349.  U.S. 
Department  of  State,  SA-44,  301  4th 
Street,  SW.,  Washington,  DC  20547, 
phone:  (202)  619-5434.  fax:  (202)  401- 
1433,  e-mail:  jfrisbie@pd.state.gov  to 
request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Jean  Frisbie  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

New  OMB  Requirement 

An  OMB  policy  directive  published  in 
the  Federal  Register  on  Friday,  June  27, 
2003,  requires  that  all  organizations 
applying  for  Federal  grants  or 
cooperative  agreements  must  provide  a 
Dun  and  Bradstreet  (D&B)  Data 
Universal  Numbering  System  (DUNS) 
number  when  applying  for  all  Federal 
grants  or  cooperative  agreements  on  or 
after  October  1,  2003.  The  complete 
OMB  policy  directive  can  be  referenced 
at  http://www.whitehouse.gov/omb/ 
fedreg/062703 jgmnt_identifier.pdf. 
Please  also  visit  the  EGA  Web  site  at 
http://exchanges.state.gov/education/ 
rfgps/ menu. htm  for  additional 
information  on  how  to  comply  with  this 
new  directive. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Friday,  October  24,  2003. 


Federal  Register  /  Vol.  68,  No.  181  /  Thursday,  September  18,  2003/NoUces 


54765 


Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/S/A-04-08,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  in 
text  (.txt)  format  on  a  PC-formatted  disk. 
The  Bureau  will  provide  these  files 
electronically  to  the  Public  Affairs 
Section  at  the  U.S.  embassy  for  its 
review. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Pubhc  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  fuU  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  J  Visa 

The  Bureau  of  Educational  and 
Cultiual  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 


administration  uf  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grants  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning  and  ability  to 
achieve  program  objectives:  Detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan.  Advising 
centers  must  be  in  place  to  begin  work 
on  January  1,  2004. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 


establishment  of  long-term  institutional 
and  individual  linkages.    • 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Biueau's  policy  on  diversity. 
Achievable  and  relevant  features  shoidd 
be  cited  in  both  program  administration 
and  program  content. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resoiuces 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
Institutions  should  be  knowledgeable 
about  the  Middle  East  and  North  Africa 
with  governmental  permission  to 
operate  in  the  locations  listed. 

6.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
educational  advising  programs  or 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Biu-eau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

7.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

8.  Project  Evaluation: Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes- to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  reports 
semiannually. 

9.  Cost-effectiveness  and  cost-sharing: 
The  overhead  and  other  indirect  costs  of 
the  proposal  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funchng 
contributions. 

10.  Value  to  U.S. -Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  the  U.S. 
Department  of  State's  geographic  area 
desk  and  overseas  officers  of  program 
need,  potential  impact,  and  significance 
in  the  partner  countries. 

Authority 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
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Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  pfovided  through 
legislation!^ 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  August  9.  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 
IFR  Doc.  03-23859  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  4710-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  AgiMments 
Filed  Between  August  25, 2003  and 
September  5, 2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Agreements  filed  during  week  ending: 
August  26,  2003. 

Docket  Number:  OST-2003-16013. 

Date  Filed:  August  25,  2003. 

Parties:  Members  of  the  Liternational 
Air  Transport  Association. 


Subject:  PTC  COMP  1078  dated  8 
August  20031  Composite  Resolution 
OOlw,  Minules— PTC  COMP  1087  dated 
26  August  2003,  Intended  effective  date: 
1  April  2004 
Docket  Nihnber:  OST-2003-16014. 
Date  File  A  August  25,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  F  'C  COMP  1079  dated  8 
August  2003 ,  Composite  Resolutions 
012  and  024  i.  Minutes— PTC  COMP 
1087  dated  :  6  August  2003,  Intended 
effective  dat  5: 1  April  2004. 
Docket  iVi  mber:  OST-2003-16016. 
Date  Filec  :  August  25,  2003. 
Parties:  M  ambers  of  the  International 
Air  Transpo:  t  Association. 

Subject:  P  fC  COMP  1080  dated  8 
August  2002 ,  Composite  Resolutions  rl- 
r8.  Minutes-  -PTC  COMP  1087  dated  26 
August  2002 ,  Intended  effective  date:  1 
April  2004. 

DocJcef  Ni  mber:  OST-2003-16017. 
Date  Filed:  August  25,  2003. 
Parties:  M  embers  of  the  International 
Air  Transpo  "t  Association. 

Subject:  P  FC  COMP  1081  dated  8 
August  200; ,  Composite  Resolutions 
087aa  and  2  10,  Minutes— PTC  COMP 
1087  dated  ;  6  August  2003,  Intended 
effective  dal  e:  1  April  2004. 

Docket  Ni  mber:  OST-2003-16020. 
Date  Filec  :  August  25,  2003. 
Parties:  h/.  embers  of  the  International 
Air  Transpo  rt  Association. 

Subject:  F  PC  COMP  1082  dated  8 
August  200;  ,  Composite  Resolution  300, 
Minutes— P  PC  COMP  1087  dated  26 
August  200;  ,  Intended  effective  date:  1 
April  2004. 

Docket  N[  tmber:  OST-2003-16021. 
Date  Filei  ;  August  25,  2003. 
Parties:  N  embers  of  the  International 
Air  Transpc  rt  Association. 

Subject:  F  TC  COMP  1083  dated  8 
August  200: 1,  Composite  Resolution  301, 
Minutes— P  FC  COMP  1087  dated  26 
August  200: 1,  Intended  effective  date:  1 
April  2004. 

Docket  Mi  imber:  OST-2003-16022. 
Date  Filet  f;  August  25,  2003. 
Parties:  N  embers  of  the  International 
Air  Transpc  rt  Association. 

Subject:  I  TCl  0267  dated  15  August 
2003,  TCl  1  jeawide  Resolutions  rl-r4. 
Minutes— P  TCl  0272  dated  26  August 
2003,  Intem  led  effective  date:  1  January 
2004. 
Docket  N  imber:  OST-2003-16023. 
Date  Filei  i:  August  25,  2003. 
Parties:  Members  of  the  International 
Air  Transpc  rt  Association. 

Subject:  1  TCl  0268  dated  15  August 
2003,  TCl  ( Caribbean  Resolutions  rl- 
rl3,  Minutts- PTCl  0272  dated  26 
August  200 },  Tables— PTCl  Fares  0084 


dated  15  August  2003,  Intended 
effective  date:  1  November  2003. 

Docket  Number:  OST-2003-16024. 

Date  Filed:  August  25,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTCl  0269  dated  15  August 
2003,  TCl  Longhaul  (except  between 
USA-Chile,  Panama),  Resolutions  rl- 
r35.  Minutes— PTCl  0272  dated  26 
August  2003,  Tables— PTCl  Fares  0085 
dated  15  August  2003,  Intended 
effective  date:  1  January  2004. 

Docket  Number:  OST-^2003-16025. 

Date  Filed:  August  25,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTCl  0270  dated  15  August 
2003,  TCl  USA-Chile,  Panama 
Resolutions  rl-rl5.  Minutes — PTCl 
0272  dated  26  August  2003,  Tables— 
PTCl  Fares  0085  dated  15  August  2003, 
Intended  effective  date:  1  January  2004. 

Docket  Number:  OST-2003-16027. 

Date  Filed:  August  25,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Su6/ec^PTCl  0271  dated  15  August 
2003,  TCl  Within  South  America 
Resolutions  rl-rll.  Minutes — PTCl 
0272  dated  26  August  2003,  Tables— 
PTCl  Fares  0086  dated  15  August  2003, 
Intended  effective  date:  1  January  2004. 

Agreement  filed  during  week  ending: 
September  5,  2003. 

Docket  Number:  OST-2003-16093. 

Date  Filed:  September  3,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Su6yec^•YMQ/GEN/l  10/03  dated  July 
9,  2003,  Circulation  of  Mail  Vote — 
Resolution  801rR-l,  YMQ/GEN/1 11/03 
dated  July  30,  2003,  Notice  of  adoption 
of  Mail  Vote,  YMQ/GEN/1 12/03  dated 
August  25,  2003,  Adopted  Mail  Vote 
112/03,  Intended  effective  date:  October 
1,  2003. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 

Federal  Register  Liaison. 

IFR  Doc.  03-23774  Filed  9-17-03;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Suispart  B  (Formerly  Subpart  Q) 
During  the  Weelt  Ending  August  29, 
2003 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
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Permits  were  filed  imder  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
eacl^application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2003-16018. 

Date  Filed:  August  25,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  21,  2003. 

Description:  Application  of  Bluebird 
Cargo  Ltd.,  pursuant  to  49  U.S.C.  41302 
and  subpart  B,  requesting  a  foreign  air 
carrier  permit  to  authorize  the  carrier  to 
provide  all-cargo  scheduled  and  charter 
services  between:  (1)  Any  point  or 
points  in  Iceland  and  the  United  States; 
and  (2)  between  any  point  or  points  in 
the  United  States  and  any  point  or 
points  in  a  third  country  or  countries. 

Docket  Number:  OST-1 999-63 19. 
Date  Filed:  August  28,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  18,  2003. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
41102  and  subpart  B,  requesting  to 
amend  its  experimental  certificate  of 
public  convenience  and  necessity  for 
Route  564  (U.S.-Mexico)  to  incorporate 
authority  for  service  between  Los 
Angeles  and  Mexico  City.  Northwest 
also  requests  that  the  Department 
integrate  this  authority  with  all  of 
Northwest's  existing  certificate  and 
exemption  authority  to  the  extent 
consistent  with  U.S.  bilateral 
agreements  and  DOT  policy. 

Docket  Number:  OST-2003-16063. 
Date  Filed:  August  28,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  18,  2003. 

Description:  Application  of  Orient 
Thai  Airlines  Co.,  Ltd.,  pursuant  to  49 
U.S.C.  41301,  et  seq.  and  subpart  B, 
requesting  a  foreign  air  carrier  permit 
authorizing  it  to  engage  in  scheduled 
and  charter  foreign  air  transportation  of 
persons,  property,  and  mail  between 
points  in  Thailand,  on  the  one  hand, 
and  the  U.S.  points  New  York,  Los 
Angeles  and  San  Francisco,  on  the  other 
hand,  either  directly  or  via  intermediate 
points  in  other  countries,  and  any 


charters  pursuant  to  part  212  of  the 
Department's  regulations,  as  necessary. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 
Federal  Register  Liaison . 

(FR  Doc.  03-23775  Filed  9-17-03;  8:45  am] 
BILUNG  COOE  491(>-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Docket  No.  FAA-2002-13236] 

Aviation  Safety  Action  Program 
(ASAP) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  order  designating 
ASAP  information  as  protected  from 
public  disclosure  under  14  CFR  part 
193. 


SUMMARY:  Federal  Aviation 
Administration  (FAA)  Order  8000.82 
designates  information  provided  to  the 
agency  from  a  voluntary  Aviation  Safety 
Action  Program  (ASAP)  as  protected 
from  public  disclosure,  including 
disclosure  under  the  Freedom  of 
Information  Act  or  other  laws.  This 
designation  is  intended  to  encourage 
participation  in  the  ASAP  and  wider 
sharing  of  ASAP  information  with  the 
FAA.  FAA  Order  8000.82  is  published 
in  the  Federal  Register  in  accordance 
with  14  CFR  part  193. 
DATES:  FAA  Order  8000.82  became 
effective  on  September  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  Longridge,  Flight  Standards 
Service,  AFS-230,  Federal  Aviation 
Administration,  800  Independence  Ave, 
SW.,  Washington  DC  20591,  telephone 
(703)  661-0275.  e-mail 
Thomas.Longridge@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  49  U.S.C.  40123;  14  CFR  part 
193. 

Background 

Under  Title  49  of  the  United  States 
Code  (49  U.S.C.)  section  40123,  certain 
voluntarily  provided  safety  and  security 
information  is  protected  from  disclosure 
in  order  to  encourage  persons  to  provide 
the  information  to  the  Federal  Aviation 
Administration.  The  FAA  must  first  find 
that  the  information  should  be  protected 
under  the  terms  of  section  40123.  The 
FAA's  rules  for  implementing  section 
40123  are  in  14  CFR  part  193.  If  the 
FAA  issues  an  order  designating 
information  as  protected,  that 
information  will  not  be  disclosed  imder 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  or  other  laws,  except  as 


provided  in  section  40123,  part  193,  and 
the  order  that  designates  the 
information  as  protected.  This  FAA 
order  for  ASAP  is  issued  under  14  CFR 
193.11,  which  sets  forth  the  notice 
procedure  for  designating  information 
as  protected. 

A  notice  of  proposed  order 
designating  ASAP  information  as 
protected  from  disclosure  was 
published  in  67  FR  56774  on  September 
5,  2002.  In  response  to  the  notice, 
comments  were  received  by  the  FAA. 
Appendix  1  of  Order  8000.82 
summarizes  those  comments  and 
provides  the  FAA  responses.  The  order 
includes  some  changes  from  the 
proposed  order  to  reflect  some  of  those 
comments.  In  addition,  the  order 
includes  changes  for  clarity,  to  ensure 
compliance  with  part  193,  and  to  ensure 
conformity  with  FAA  Advisory  Circular 
120-66B,  which  governs  ASAP. 

Issued  in  Washington,  DC,  on  September 
10,  2003. 

Nicholas  A.  Sabatini, 

Associate  Administrator  for  Regulation  and 
Certification. 

FAA  Order  8000.82— Designation  of 
Aviation  Safety  Action  Program  (ASAP) 
Information  as  Protected  From  Public 
Disclosure  Under  14  CFR  Part  193 

1.  Purpose.  This  order  designates 
information  received  bv  the  agency  from  an 
Aviation  Safety  Action' Program  (ASAP)  as 
protected  from  public  disclosure  in 
accordance  with  the  provisions  of  title  14  of 
the  Code  of  Federal  Regulations  (14  CFR)  part 
193. 

2.  Distribution.  This  order  is  distributed  to 
the  branch  level  in  the  Washington 
headquarters  Flight  Standards  Service; 
Aviation  System  Standards,  ail  Regional 
-■Vdministrators;  to  the  Directors  of  the  Mike 
Monroney  Aeronautical  Center  and  the 
Europe,  Africa,  and  Middle  East  area  Office; 
to  the  Regulatory  Standards  Division  at  the 
FAA  Academy:  to  the  branch  level  in  the 
regional  Flight  Standards  Divisions;  to  all 
Flight  Standards  District  Offices;  to  all 
International  andAeronautical  Quality 
Assurance  Field  Offices;  to  all  Flight 
Standards  Certificate  Management  Offices; 
and  to  all  Aircraft  Evaluation  Groups. 

3.  Background.  Under  Title  49  of  the 
United  States  Code  (49  U.S.C).  section 
40123.  certain  voluntarily  provided  safety 
and  security  information  is  protected  from 
disclosure  in  order  to  encourage  persons  to 
provide  the  information  to  the  Federal 
Aviation  Administration  (FAA).  The  FAA 
must  first  issue  an  order  that  specifies  why 
the  agency  finds  that  the  information  should 
be  protected  in  accordance  with  49  U.S.C, 
section  40123.  The  FAA's  rules  for 
implementing  that  section  are  in  14  CFR  part 
193.  If  the  Administrator  issues  an  order 
designating  information  as  protected  under 
49  U.S.C,  section  40123.  that  information 
will  not  be  disclosed  under  the  Freedom  of 
Information  Act  (Title  5  of  the  United  States 
Code  (5  U.S.C),  section  552)  or  other  laws. 
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except  as  provided  in  49  U.S.C.  section 
40123, 14  CFR  part  193,  and  the  order 
designating  the  information  as  protected. 
This  order  isissued  under  part  193,  section 
193.11,  which  sets  out  the  notice  procedure 
for  designating  information  as  protected. 

4.  Applicability.  This  order  is  applicable  to 
any  FAA  office  that  receives  information 
covered  under  this  designation  from  an 
ASAP  program.  The  order  also  is  applicable 
to  any  other  government  agency  that  received 
such  information  from  the  FAA.  In  order  for 
any  other  government  agency  to  receive 
ASAP  information  covered  under  this 
designation  from  the  FAA,  each  such  agency 
must  first  stipulate,  in  v^iting,  that  it  will 
abide  by  the  provisions  of  part  193  and  this 
order. 

5.  Summary  of  the  ASAP  Voluntary 
Information  Sharing  Program. 

a.  Who  may  participate?  Certificate  holders 
who  have  an  FAA-accepted  ASAP,,  and  their 
covered  employees, 

b.  What  voluntarily  provided  information 
would  be  protected  from  disclosure  under 
this  proposed  designation?  Except  for  ASAP 
reports  that  involve  possible  criminal 
activity,  substance  abuse,  controlled 
substances, "alcohol,  or  intentional 
falsification,  the  following  information 
would  be  protected  from  disclosure  when 
provided  in  the  FAA. 

(1)  The  employee's  ASAP  report,  and  the 
content  of  that  report. 

(2)  The  identity  of  the  certificate  holder 
associated  with  an  accepted  ASAP  report. 

(3)  The  name  of  the  employee  who  submits 
an  accepted  ASAP  report(s]. 

(4)  The  information  from  sources  other 
than  the  FAA  of  an  Event  Review  Committee 
(ERC)  investigation  concerning  an  accepted 
ASAP  report. 

(5)  Evidence  and  other  information 
gathered  during  an  ERC  investigation  by 
persons  other  than  the  FAA. 

(6)  Statistical  analysis  and  trend 
information  provided  by  the  certificate 
holder  that  is  based  on  events  reported  under 
a  particular  certificate  holder's  ASAP. 

(7)  A  certificate  holder's  database  of  reports 
and  events  collected  over  time  from  that 
certificate  holder's  ASAP. 

(8)  Corrective  action  on  sole  source  reports 
when  such  corrective  action  is  successfully 
completed. 

Note:  The  type  of  information  or 
circumstances  under  which  the  information 
listed  above  would  not  be  protected  from 
disclosure  is  discussed  in  paragraph  6e(2]  of 
this  order. 
.  c.  How  do  you  participate?  Certificate 
holders  participate  by  executing  an  ASAP 
memorandum  of  understanding  (MOU)  with 
the  FAA  and  by  voluntarily  sharing 
information  from  the  ASAP  with  the  FAA. 

d.  What  is  the  duration  of  this  information- 
sharing  programs?  This  information-sharing 
program  continues  for  a  given  certificate 
holder  until  the  associated  ASAP  MOU  is 
terminated  by  any  of  the  parties  to  the  MOU. 

6.  Findings.  The  FAA  designates 
information  received  from  an  accepted  ASAP 
as  protected  under  49  U.S.C.  section  40123 
and  part  193.  section  193.7,  based  on  the 
following  findings. 

a.  Summary  of  why  the  FAA  finds  that  the 
information  will  be  provided  voluntarily.  The 
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the  FAA.  This  information  is  considered  to 
be  confidential  by  the  participating  certificate 
holders  and  their  employees  who  are 
involved  in  the  program. 

(2)  While  the  FAA  does  not  anticipate 
receiving  ASAP  reports  for  retention  in  FAA 
files  or  an  FAA  database,  the  FAA  believes 
that  the  extraction  and  submission  of  certain 
categories  of  information  from  such  reports 
for  trending  purposes  could  benefit  safety. 
For  example,  an  FAA  database  or  perceived 
contributing  factors  for  runway  incursions 
(extracted  from  ASAP  reports)  could  be 
beneficial  to  the  FAA  and  airlines  in  the 
development  of  corrective  strategies  to 
reduce  the  probability  of  such  incidents. 

d.  Summary  of  why  the  receipt  of  that  type 
of  information  aids  in  fulfilling  the  FAA's 
safety  and  security  responsibilities.  The  FAA 
finds  that  receipt  of  ASAP  information  aids 
in  fulfilling  the  FAA's  safety  and  security 
responsibilities.  Because  of  its  capacity  to 
provide  early  identification  of  needed  safety 
improvements,  an  ASAP  offers  significant 
potential  for  incident  and  accident 
avoidance.  Currently,  FAA  experience  has 
clearly  established  that  an  ASAP  can  produce 
safety-related  data  that  is  not  available  form 
any  other  source.  For  example,  ASAP  reports 
concerning  altitude  deviations  have 
identified  common  casual  factors  in  ' 
producing  such  incidents.  Receipt  of  this 
previously  unavailable  information  has 
provided  the  FAA  with  an  improved  basis  for 
modifying  procedures,  policies,  and 
regulations  in  order  to  improve  safety  and 
efficiency. 

e.  Consistencies  and  inconsistencies  with 
FAA  safety  and  security  resporisibilities.  The 
FAA  finds  that  withholding  ASAP 
information  provided  to  be  FAA  is  consistent 
with  the  FAA's  safety  responsibilities.  ASAP 
specifically  provides  that  corrective  action 
will  be  taken  when  necessary. 

(1)  Withholding  ASAP  information  from 
disclosure  is  consistent  with  the  FAA's  safety 
and  security  responsibilities  because,  unless 
the  FAA  can  provide  assurance  that  it  will 
not  be  disclosed,  the  FAA  will  not  receive 
the  information!  If  the  FAA  does  not  receive 
the  information,  the  FAA  and  the  public  will 
be  deprived  of  the  opportunity  to  make  safety 
improvements  that  receipt  of  the  information 
otherwise  enables.  Corrective  action  under 
ASAP  can  be  accomplished  without 
disclosure  of  protected  information.  For 
example,  for  acceptance  under  the  ASAP,  the 
reporting  employee  must  comply  with  ERC 
recommendations  for  corrective  action,  such 
as  additional  training  for  an  employee.  If  the 
employee  fails  to  complete  corrective  action 
in  a  manner  satisfactory  to  all  members  of  the 
ERC,  the  ASAP  event  will  be  referred  to  an 
appropriate  office  within  the  FAA  for  any 
additional  investigation,  reexamination,  and/ 
or  enforcement  action,  as  appropriate. 

(2)  The  FAA  will  release  ASAP 
info/mation  submitted  to  the  agency,  as 
specified  in  part  193  and  this  order.  For 
example,  in  order  to  explain  the  need  for 
changes  in  FAA  policies,  procedures,  and 
regulations,  the  FAA  may  disclose  de- 
identified  (no  operator  or  employee  identity), 
summarized  information  that  has  been 
derived  from  ASAP  information  or  extracted 
from  the  protected  information  listed  under 


paragraph  5b.  The  FAA  may  disclose  de- 
identified,  summarized  ASAP  information 
that  identifies  a  systemic  problem  in  the 
aviation  system,  when  other  people  need  to 
be  advised  of  the  problem  in  order  to  take 
corrective  action.  The  FAA  may  release  the 
name  of  an  air  carrier  or  repair  station  that 
has  an  ASAP  that  has  been  accepted  by  the 
FAA.  Under  the  current  version  of  Advisory 
Circular  (AC)  120-66,  Aviation  Safety  Action 
Program  (ASAP),  reported  events  and 
possible  violations  may  be  referred  to  the 
FAA  for  appropriate  action,  including 
investigation,  reexamination,  and/or 
enforcement  action.  Although  the  report 
itself  and  the  content  of  the  report  are  not 
used  as  evidence,  the  FAA  may  use  the 
knowledge  of  the  event  or  possible  violation 
to  generate  a  separate  investigation,  arid,  in 
that  regard,  the  information  is  not  protected 
from  disclosure.  To  withhold  information 
from  such  limited  release  would  be 
inconsistent  with  the  FAA's  safety 
responsibilities  because  the  limited 
situations  in  which  this  is  done  do  not 
involve  matters  that  are  covered  by  ASAP.  In 
addition,  reports  that  appear  to  involve 
possible  criminal  activity,  substance  abuse, 
controlled  substances,  alcohol,  or  intentional 
falsification  will  be  referred  to  an  appropriate 
FAA  office  for  further  handling.  The  FAA 
may  use  such  reports  for  any  enforcement 
purposes,  and  will  refer  such  reports  to  law 
enforcement  agencies,  if  appropriate.  To 
withhold  information  in  these  circumstances 
would  be  inconsistent  with  the  agency's 
safety  responsibilities  because  it  could 
prevent  the  agency,  or  at  least  diminish  its 
ability,  to  effectively  address  such  egregious 
misconduct. 

f.  Summary  of  how  the  FAA  will 
distinguish  information  protected  under  part 
193  from  information  the  FAA  receives  from 
other  sources. 

(1)  All  employee  ASAP  reports  are  clearly 
labeled  as  such.  A  single  report  must  be 
signed  by  all  employees  seeking  the 
enforcement  incentives  available  under  an 
ASAP  for  the  event,  or  each  such  employee 
must  submit  a  separate  signed  report. 

(2)  Any  other  information  received  by  the 
FAA  from  the  certificate  holder  concerning 
the  content  of  ASAP  reports,  except  for 
ASAP  reports  involving  possible  criminal 
activity,  substance  abuse,  controlled 
substances,  alcohol,  or  intentional 
falsification  (such  as  statistical  analyses, 
program  review  reports,  and  trend 
information),  must  be  clearly  labeled  as 
follows  in  order  to  be  protected  under  this 
designation: 

Warning:  The  information  in  this 
document  may  be  protected  ft-om  disclosure 
under  49  U.S.C,  section  40123  and  14  CFR 
part  193. 

7.  Designation.  The  FAA  designates  the 
information  described  in  paragraph  5b  to  be 
protected  from  disclosure  in  accordance  with 
49  U.S.C,  section  40123,  and  14  CFR  part 
193,  when  submitted  pursuant  to  an  accepted 
ASAP. 

Nicholas  A.  Sabatini, 

Associate  Administrator  for  Regulation  and 
Certification. 
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Appendix  1.— Summary  of  Significant 
Comments  Received  and  the  FAA's 
Response 

A  proposed  Federal  Aviation 
Administration  (FAA)  order  designating 
Aviation  Safety  Action  Program  (ASAP) 
information  as  protected  from  disclosure 
under  Title  14  of  the  Code  of  Federal 
Regulations  (14  CFR)  part  193  was  published 
in  the  Federal  Register  on  September  5,  2002 
(Federal  Register,  Volume  67,  Number  172, 
pages  56774-56776).  Comments  were 
received  fi-om  four  commenters,  including 
one  major  airline  trade  association  and  one 
major  pilots  labor  association.  These 
comments  and  the  FAA  responses  are  as 
follows: 

(1)  The  information  may  already  be 
available  to  the  public  through  the  National 
Aeronautics  and  Space  Administration 
(NASA)  Aviation  Safety  Reporting  Program 
(ASRS). 

(a)  Comment.  If  ASAP  reports  are  sent  to 
the  NASA  ASRS  as  part  of  an  ASAP  program, 
it  would  render  moot  any  attempt  by  the 
FAA  to  keep  information  prfvate.  Therefore, 
if  operators  share  this  information  with 
NASA,  thereby  voluntarily  making  it  publip 
information,  any  attempt  by  the  FAA  to 
protect  the  information  would  be  a  waste  of 
time.  I  do  not  feel  there  is  a  need  to  adopt 
the  proposed  order. 

(b)  The  FAA  Response.  While  it  is  certainly 
the  case  that  most  ASAP  Memorandums  of 
Understanding  (MOU)  include  provisions  for 
submitting  events  reported  under  ASAP  to 
the  NASA  ASRS,  this  circumstance  does  not 
preclude  the  need  to  protect  the  information 
specified  in  this  order  ft-om  public 
disclosure.  All  information  that  could  be 
used  to  derive  the  identity  of  the  submitting 
pilot  is  removed  from  an  ASRS  report  before 
it  is  entered  into  the  ASRS  database,  whereas 
only  the  employee  name  is  redacted  from  an 
ASAP  report  entered  into  an  ASAP  database. 
In  addition,  the  information  protected  under 
this  order  includes  evidence  and  other 
information  gathered  during  an  Event  Review 
Committee  (ERC)  investigation  by  persons 
other  than  the  FAA  that  is  not  obtained  by 
the  ASRS.  Unlike  ASAP,  ASRS  does  not  " 
include  such  followup  information  on 
individual  events  reported  under  that 
program. 

(2)  ASAP  MOU  content  and  signatories 
should  not  be  disclosed. 

(a)  Comment.  The  content  of  ASAP  MOUs 
and  signatories  to  these  MOUs  should  not  be 
disclosed.  While  acknowledging  the 
existence  of  an  ASAP  MOU  is  not 
problematic,  ASAP  programs  are  highly 
confidential  and,  at  times,  have  been  the 
subject  of  discovery  disputes  in  civil 
litigation.  Furthermore,  it  is  very  likely  the 
MOUs  will  contain  information  about  ASAP 
programs  that  operators  would  keep 
confidential  under  normal  circumstances. 
For  these  reasons,  we  urge  the  FAA  to 
determine  that  it  will  not  release  or  disclose 
the  content  of  MOUs,  including  the 
identification  of  the  signatories.  The  public 
does  not  have  a  need  to  know  exactly  who 
signs  an  MOU  on  behalf  of  an  operator.  An 
identification  of  that  person  could  lead  to 
unwanted  public  inquiries. 


(b)  The  FAA  Response.  The  FAA  does  not 
agree  that  ASAP  MOUs  should  contain 
information  that  operators  would  keep 
confidential  under  normal  circumstances. 
The  appropriate  content  of  an  ASAP  MOU  is 
fully  described  in  FAA  advisory  materials 
available  to  the  public.  Certainly  there  is 
nothing  in  those  advisory  materials  that 
would  require  or  recommend  inclusion  Of 
confidential  information  in  the  MOU. 
Because  it  involves  an  agreement  by  the  FAA 
to  take  lesser  enforcement  action  than  might 
otherwise  be  taken  for  alleged  violations  of 
14  CFR  (when  voluntarily  reported  by  an 
employee  in  accordance  with  the  ASAP 
MOU),  the  public  has  a  right  to  know  the 
provisions  of  the  MOU  on  which  basis  the 
FAA  has  modified  its  enforcement  policy  for 
a  particular  operator  and  employee  group. 
Similarly,  since  this  modified  enforcement 
policy  does  not  take  effect  untilan  ASAP 
MOU  is  signed  by  an  authorized 
representative  of  each  party  to  the  MOU,  it 
is  not  appropriate  for  the  identities  of  such 
signatories  to  be  withheld  from  public 
disclosure. 

Use  of  the  term  "information-sharing 
program'"  is  not  accurate. 

(a)  Comment.  Two  commenters  took 
exception  to  the  characterization  of  ASAP 
programs  in  the  notice  as  "information- 
sharing  program".  One  commenter  staled  that 
these  characterizations  are  not  quite  accurate 
since  they  would  suggest  that  a  formal  ASAP 
information-sharing  program  exists.  The 
commenter  states  that  is  not  the  case.  The 
commenter  notes  that  the  process  by  which 
the  industry  will  share  ASAP  information 
with  the  FAA  is  evolving  through  the  efforts 
of  the  ASAP  Aviation  Rulemaking  Committee 
(ARC)  and  the  combined  ASAP/Flighl 
Operation  Quality  Assurance  (FOQA) 
Information-Sharing  Subcommittee.  For  this 
reason,  the  commenter  recommends  that  the 
FAA  delete  the  phrase  "information-sharing 
program  "  from  the  final  order.  The 
commenter  states  that  it  is  not  necessary  to 
characterize  the  ASAP  as  an  information- 
sharing  program  at  all.  The  goal  of  ASAP  is 
to  prevent  accidents.  The  means  by  which 
certificate  holders  share  information  is 
ancillary  to  the  corrective  and  preventative 
action  process.  The  second  commenter  stated 
that  although  not  adverse  to  a  formal  ASAP 
information-sharing  program,  such  a  program 
should  be  developed  and  implemented 
through  the  ASAP  ARC. 

(b)  The  FAA  Response.  As  employed  in 
this  order,  use  of  the  phrase  "information- 
sharing  program"  simply  refers  to  ASAP 
information  that  is  voluntarily  provided  to 
the  FAA.  The  order  would  provide  protection 
from  disclosure  of  the  information  specified 
in  paragraph  5b  herein,  regardless  of  the 
means  of  submission,  including  any  such 
means  to  be  developed  for  ASAP  in  the 
future  through  the  efforts  of  the  ASAP  ARC 
and  the  combined  ASAP/FOQA  Information- 
Sharing  Subcommittee.  The  FAA  notes  that 
ASAP  information  is  already  being  shared 
with  the  FAA  by  virtue  of  the  participation 
of  an  FAA  representative  on  every  ASAP  ERC 
for  every  existing  such  program,  the  present 
order  would  extend  part  193  protection  to 
such  information  as  specified. 
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(4)  The  current  ASAP  process  does  not 
provide  for  the  FAA  to  take  possession  of 
individual  ASAP  reports. 

(a)  Comment.  The  current  process  does  not 
provide  for  the  FAA  to  take  possession  of 
individual  ASAP  reports,  except  for  those 
reports  that  are  excluded  from  the  program 
for  criminal  activity,  substance  abuse, 
controlled  substances,  alcohol,  or  intentional 
falsification.  Additionally,  the  current 
version  of  Advisory  Circular  (AC)  120-66, 
Aviation  Safety  Action  Program  (ASAP) 
expressly  prohibits  the  FAA  from  using 
either  the  report  or  the  content  of  the  report 
for  enforcement  action.  The  commenter  states 
that,  therefore,  ail  references  to  "ASAP 
reports  that  are  in  the  possession  of  the  FAA" 
should  be  replaced  with  "aggregate  ASAP 
trend  information  in  possession  of  the  FAA." 

(b)  The  FAA  Response.  The  FAA  does  not 
concur.  The  intent  of  this  order  is  to  protect 
sensitive  information  that  may  be  obtained 
by  the  FAA  from  an  ASAP,  including  an 
ASAP  report,  from  disclosure.  This  order 
does  not  establish  any  submission 
requirements  for  such  information  or  reports. 
However,  if  the  information  or  reports 
specified  in  paragraph  ,5b  of  this  order  are 
obtained  by  the  FAA,  they  will  be  protected 
in  accordance  with  part  193  and  this  order. 
As  was  stated  in  the  notice  of  proposed 
designation,  the  FAA  does  not  anticipate 
receiving  ASAP  reports  for  retention  in  FAA 
files  or  in  an  FAA  database.  However.if 
under  any  circumstances,  the  FAA  finds 
itself  in  possession  of  an  ASAP  report,  it  will 
be  protected  from  disclosure,  as  specified  in 
part  193  and  this  order.  For  example,  if  in  the 
course  of  accomplishing  the  duties  and 
responsibilities  of  membership  in  an  ASAP 
ERC.  the  FAA  representative  of  that 
committee  is  temporarily  in  possession  of  a 
de-identified  ASAP  report,  that  report  will  be 
protected  from  disclosure  in  accordance  with 
part  193  and  this  order.  The  FAA  believes 
that  the  goals  of  the  ASAP  are  best  served  by 
extending  disclosure  protection  to  both 
individual  ASAP  and  certain  trend 
information,  as  specified  in  paragraph  5b  of 
this  order.  To  better  emphasize  that  it  is  the 
FAA's  intent  to  protect  ASAP  reports  from 
disclosure,  the  wording  of  paragraph  5b(l)  of 
this  order  has  been  modified  to  specify  that 
both  the  "employees  ASAP  report  and  the 
content  of  that  report"  will  be  protected 
under  part  193  and  this  order. 

(5)  There  are  other  possibilities  for  a 
national  safety  information  resource  besides 
the  FAA. 

(a)  Comment.  We  do  not  know  what  is 
meant  by  the  last  sentence  under  Proposed 
Findings  (4)  in  the  notice,  "it  would  also 
permit  the  FAA  to  serve  as  a  national  safety- 
information  resource  for  certificate  holders." 
There  are  already  other  possibilities  for  this 
endeavor,  such  as  the  Air  Transportation 
Association's  Aviation  Safety  Exchange 
System  or  the  NASA  ASRS.  Most 
importantly,  the  FAA.  through  the  ASAP 
programs  in  place,  currently  has  access  to 
ASAP  reports  on  a  periodic  basis  during  the 
ERC  meetings.  During  this  process,  the  FAA 
helps  identify  safety  issues,  develops 
corrective  actions,  and  monitors  the  success 
of  these  corrective  actions  during  subsequent 
ASAP  reports  reviews.  Therefore,  additional 


Airs  )ace 
t  le  j 
dati  -sharing  ] 


requ  irements  I 

pjrt 

infi  irmatic 
I  ord  ir 
that 
tJ 


jfey 
t    9 
fc  rmati 
des  :ribed 
lat  f  rotecti 
com  nenter  1 
I  that 
s«  rve  i 


caul 
t  le  : 


tie 


ASAP  informit 
should  be  in 
support  the  i 
National 
statement  in 
proposed 
describe  this 

(b)  The  FAj  I 
establish 
submissions 
establishes 
the  ASAP 
5b  of  this 
commenter 
submissions 
that  already 
membership 
aggregate  fort  i 
identification 
Airspace  sa 
provide  part 
aggregate  in 
except  as 
view  of  that 
with  the 
the  notice 
the  FAA  to 
information 
is  inappropriite 
information 
resource  for 
identificatior 
it  would  not 
resource  in 
ASRS  or  othe  r 
because  the 
the  FAA  wo 
protections  o 
sentence  has 
order.  In  vie\ 
of  the  proposj 
resource  proj  ra 
commenter, 

(6)  The 
within  the 

(a)  Commtiit 
would  be  the 
provided  to 
protected 
CFRpart  193 
However,  the 
within  the  si 
In  the  Notice 
represents 
permitted  A 
information 
premises  du 
disclosure 
submitter  of 
certificate 
certificate 
protections 
40123  and  1 
employee 
program,  nol 
idea  here  is 
that  has  a  d 
to  protect  th 
case  that  thi 
encourage  si. 
employees, 
already  bein  ; 
certificate 
these  report! 
not  the  same 
submission 


181 /Thursday,  September  18,  2003 /Notices 


ion  submission  to  the  FAA 
<  ggregate  form  in  order  to 
qentification  and  correction  of 
safety  issues.  Therefore,  a 
paragraph  describing  the 
program  should 
I  ;oncept. 
Response.  This  order  does  not 
for  ASAP  information 
the  FAA.  Rather,  it 
193  disclosure  protection  for 
ion  specified  in  paragraph 
.  The  FAA  concurs  with  the 
additional  ASAP  information 
the  FAA,  beyond  the  sharing 
ofccurs  in  association  with  FAA 
n  an  ASAP  ERC,  should  be  in 

n  order  to  support  the 
and  correction  of  National 
issues.  This  order  would 
93  protection  for  such 

ion  submitted  to  the  FAA, 
in  paragraph  6e(2).  In 
drotection,  the  FAA  concurs 
that  the  sentence  from 
reads,  "It  would  also  permit 
as  a  national  safety 
itsource  for  certificate  holders," 
.  While  such  aggregated 
Id  serve  as  a  national 
FAA  to  monitor  the 
and  correction  of  safety  trends, 
erve  as  a  national  information 
same  sense  as  the  NASA 
potential  national  repositories 
aggregate  ASAP  information  at 
d  be  subject  to  the  disclosure 
part  193  and  this  order.  The 
[herefore  been  deleted  from  this 
of  that  deletion,  a  description 
d  data-sharing  national 
m,  as  requested  by  the 
not  needed. 

's  proposal  is  not  properly 
e  of  49  U.S.C.  section  40123. 
The  effect  of  this  order 
designation  of  information 
agency  from  an  ASAP  as 
public  disclosure  under  14 
and  49  U.S.C,  section  40123. 
FAA's  proposal  is  not  properly 
of  that  section  of  the  U.S.C. 
of  Proposed  Order,  the  FAA 

certificate  holders  have  not 
AP  reports  and  related 
)  leave  the  certificate  holder's 
to  their  concerns  over  public 
under  ASAP,  the  voluntary 
he  information  is  not  the 
er.  Rather,  the  employee  of  the 
er  is  the  submitter,  and  the 
^forded  by  49  U.S.C,  section 
CFR  part  193  run  to  the 

itting  information  under  the 
to  the  certificate  holder.  The 
5  avoid  inhibiting  the  employee 
ire  to  report  under  ASAP,  not 
certificate  holder.  It  is  not  the 
order  is  needed  in  order  to 
bmission  of  ASAP  reports  by 
nee  such  reports  are  in  fact 
submitted.  Although  the 

may  obstruct  the  flow  of 
to  the  fAa,  such  obstruction  is 
thing  as  inhibiting  the  voluntary 
f  the  reports  in  the  first  place. 


FA\ 

sc  jp 


t  le  i 
fro  n 


c  Dpe  ( 


thU 


Bjt 


held 
held 


su  )m 


le! 


h(  Iders  i 


A  certificate  holder  who  is  afforded 
protection  for  a  report  submitted  by  an 
employee  will  have  received  a  benefit  to 
which  it  is  not  entitled.  Such  a  certificate 
holder  has  hijacked  the  process  and  is  using 
its  physical  control  over  a  properly  submitted 
ASAP  report  to  extort  compliance  from  the 
FAA.  Should  the  FAA  submit  to  the  demands 
of  the  certificate  holders,  its  action  will  all 
but  foreclose  the  flow  of  this  incredibly 
useful  information  into  the  aviation 
community  and  endanger  the  viability  of 
other  aviation  safety-related  resources.  The 
failure  of  certificate  holders  to  provide  the 
reported  information  to  the  FAA  is  simply 
wrong,  and  the  acquiescence  of  the  FAA  in 
extending  protection  to  those  certificate 
holders  in  return  for  the  information  shows 
only  complicity. 

(b)  The  FAA  Response.  As  is  discussed  in 
the  preamble  to  part  193  (Federal  Register, 
volume  66.  number  122,  pages  33792-33805) 
regarding  the  FAA's  implementation  through 
rulemaking  of  49  U.S.C,  section  40123,  a 
major  goal  of  the  law  and  part  193  regulation 
is  to  address  air  carrier  concerns  about 
voluntarily  allowing  information  to  be 
released  from  their  premises  to  the  FAA  that 
could  be  subject  to  disclosure  under  the 
Freedom  of  Information  Act  or  other  laws. 
The  rationale  for  protecting  safety-related 
information  voluntarily  provided  to  the  FAA, 
including  in  particular  ASAP  information 
obtained  by  the  certificate  holder,  is 
specifically  discussed  in  that  preamble.  The 
public  law  and  part  193  are  broadly 
applicable  to  any  voluntarily  provided  safety- 
or  security-related  information,  if  the 
Administrator  finds  that  its  disclosure  would 
inhibit  the  voluntary  provision  of  that  type 
of  information  and  its  receipt  aids  in 
fulfilling  the  Administrator's  safety  and 
security  responsibilities.  It  is  clear  that  the 
wording  of  49  U.S.C,  section  40123  is 
intended  to  apply  to  information  that  is 
provided  to  the  FAA.  The  commenter's 
observation  that  ASAP  reports  are  already 
volurrtarily  provided  to  the  certificate  holder 
is  not  the  issue.  In  order  for  the  FAA  to 
employ  ASAP  information  for  safety 
improvement,  it  must  receive  that 
information  from  certificate  holders.  The 
FAA  has  determined  that  without  the 
disclosure  protections  provided  under  part 
193  and  this  order,  certificate  holders  will 
not  voluntarily  release  ASAP  information 
from  their  premises  to  the  FAA.  Unless  the 
FAA  receives  that  information,  it  cannot  be 
aggregated  from  multiple  carriers  for  FAA 
safety  tracking  purposes  at  a  national  level. 

(7)  A  part  193  designation  for  ASAP  would 
inhibit  future  submissions  under  the  NASA 
ASRS. 

(a)  Comment.  Our  greatest  fear  is  that,  as 
an  adjunct  to  "protecting"  ASAP  data,  the 
FAA  will  stop  the  flow  of  ASAP  information 
into  the  ASRS  database.  This  would  be  a 
tragedy.  Although  employees  of  certificate 
holders  are  free  to  file  under  both  ASAP  and 
ASRS  programs,  the  likelihood  of  such  dual 
filings,  especially  given  the  certificate 
holder's  distaste  for  the  dissemination  of  this 
kind  of  information,  is  exceedingly  rare. 
Safety  information  needs  to  be  shared,  and 
the  aviation  community  needs  to  be  able  to 
have  access  to  useful  data. 
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(b)  The  FAA  Response.  The  FAA  is  a  strong 
supporter  of  ASRS  (both  conceptually  and 
financially),  and  does  not  intend  or  expect 
that  this  part  193  designation  for  ASAP  will 
negatively  impact  the  NASA  program.  Nearly 
all  ASAPs  entail  the  submission  of  a  NASA 
ASRS  report  as  a  standard  procedure 
whenever  an  ASAP  report  involves  possible 
noncompliance  with  the  regulations.  These 
NASA  ASRS  submissions  are  made  either  by 
the  company  on  behalf  of  the  ASAP  reporting 
pilot  or  by  the  pilot  himself.  The  FAA 
believes  that  this  will  continue  to  occur 
because  ASRS  can  provide  the  submitter 
with  eligibility^^for  a  waiver  of  the  imposition 
of  sanction  from  FAA  enforcement  action  in 
the  event  that  an  ASAP  report  is  excluded 
from  the  program.  Since  at  the  time  of 
submission  of  an  ASAP  report,  a  pilot  cannot 
know  with  certainty  ^vhether  an  ASAP  ERC 
will  determine  that  the  report  should  be 
accepted  under  ASAP,  there  is  a  strong 
incentive  for  air  carrier  pilots  to  continue  to 
submit  reports  to  both  programs.  The  FAA 
does  not  agree  that  extending  part  193 
protection  to  ASAP  will  stop  the  flow  of 
useful  information  into  the  NASA  ASRS. 
Rather,  the  FAA  anticipates  that  establishing 
part  193  protection  for  ASAP  will  have  the 
opposite  effect.  It  will  increase  industry 
participation  in  ASAP,  thereby  also 
increasing  the  reporting  of  events  under  the 
NASA  ASRS.  At  the  same  tinfe,  it  will  allow 
the  FAA  to  obtain  the  more  detailed 
information  on  specific  events  and  their 
followup  that  occurs  under  an  ASAP,  but 
cannot  occur  under  the  ASRS,  due  to  the 
requirement  to  de-identify  the  data  so 
thoroughly.  ASRS  will  continue  to  serve  as 
a  valuable  source  to  the  aviation  community 
of  thoroughly  de-identified  safety-related 
information. 

(8)  FAA  should  not  protect  the  content  of 
an  ASAP  report  once  the  identity  of  the 
employee  and  certificate  holder  have  been 
redacted. 

(a)  Comment.  We  object  to  protecting  the 
content  of  an  employee's  ASAP  report.  We 
believe  the  FAA  has  failed  to  articulate  a 
convincing  case  for  protecting  the  entire 
content  of  an  employee's  ASAP  report  when 
"sanitization"  is  all  that  is  called  for  to  afford 
the  protection  that  the  FAA  claims  is 
required.  In  short,  why  withhold  the  entire 
content  of  the  ASAP  report  when  simply 
withholding  the  identity  of  the  employee  and 
the  certificate  holder  would  eliminate  the 
problems  described  by  the  FAA? 

(b)  The  FAA  Response.  In  order  to  protect 
the  identity  of  the  employee  who  has 
submitted  an  accepted  ASAP  report,  and  that 
of  the  certificate  holder,  more  than  simply 
removing  the  identities  of  each  is  required. 
For  example,  reports  entered  into  the  ASRS 
database  also  entail  removing  information  on 
make,  model,  and  series  of  aircraft,  airport 
city  pair  information,  and  any  other  specific 
information  that  might  potentially  enable  a 
third  party  to  derive  identity  information. 
Because  of  the  thoroughness  with  which 
ASRS  has  removed  all  information  that  might 
enable  identification  of  the  employee  or 
certificate  holder,  the  ASRS  has  been 
effective  in  establishing  a  high  level  of  trust 
with  the  aviation  community  that  identity 
information  would  be  protected.  In  contrast, 


the  value  of  ASAP  for  safety  enhancement 
lies  in  its  capacity  to  retain  specific 
information  on  individual  events,  including, 
for  example,  specific  information  on  aircraft 
make,  model,  and  series.  In  addition,  an 
ASAP  requires  that  the  ERC  determine 
whether  corrective  action  is  required  to 
resolve  a  safety  issue  associated  with  an 
individual  report.  If  so,  the  employee  must 
complete  that  corrective  action  to  the 
satisfaction  of  all  members  of  the  ERC,  or  the 
report  will  be  excluded  from  the  program. 
For  this  reason,  this  order  protects  not  only 
the  actual  report  and  the  content  of  the 
report,  but  also  the  information  gathered 
during  an  ERC  investigation  by  persons  other 
than  the  FAA,  and  a  certificate  holder's 
database  of  reports  and  events  collected  over 
time.  While  the  ASRS  achieves  protection  of 
identity  information  by  a  thorough  process  of 
"sanitization,"  the  FAA  seeks  through  this 
order  of  designation  under  part  193  to  enable 
it  to  access  the  more  specific  information  on 
safety-related  events  and  their  followup  than 
is  available  through  ASRS.  The  FAA  believes 
that  the  public  interest  in  aviation  safety 
enhancement  is  better  served  by  enabling  the 
acquisition  through  ASAP  of  specific 
information  on  safety-related  events  and  their 
resolution  and  the  protection  from  disclosure 
of  that  information  under  part  193.  The  FAA 
also  believes  that  extending  this  protection  to 
ASAP  is  clearly  consistent  with  the  intent  of 
Congress  in  enacting  49  U.S.C,  section 
41023. 

[FR  Doc.  03-23769  Filed  9-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  2S-4B,  Flight 
Test  Guide  for  Certification  of  Part  23 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  23- 
8B,  Flight  Test  Guide  for  Certification  of 
Part  23  Airplanes.  The  AC  aids 
standardization  in  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes  and  consolidates  existing 
policy  and  certain  other  advisory 
circulars  into  a  single  document.  The 
material  in  the  advisory  circular  is 
intended  as  a  reference  for  airplane 
manufacturers,  modifiers,  FAA 
engineers,  flight  test  engineers,  and 
flight  test  pilots,  including  Delegation 
Option  Authorization,  Designated 
Alteration  Station,  and  Designated 
Engineering  Representative  persoimel. 
The  AC  cancels  AC  2  3-8 A  and 
incorporates  material  harmonizbu  with 
the  European  Joint  Aviation  Authorities. 


DATES:  Advisory  Circular  23-8B  was 
issued  by  the  Manager  of  the  Small 
Airplane  Directorate  on  August  14, 
2003. 

How  to  Obtain  Copies:  A  paper  copy 
of  AC  23-8B  may  be  obtained  by  writing 
to  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office,  DOT  Warehouse,  SVC-121.23, 
Ardmore  East  Business  Center,  3341Q 
75th  Avenue,  Landover,  MD  20785, 
telephone  301-322-5377,  or  by  faxing 
your  request  to  the  warehouse  at  301- 
386-5394.  The  AC  vdll  also  be  available 
on  the  Internet  at  http:// 
www.airweb.faa.gov/AC. 

Issued  in  Kansas  City,  Missouri,  on 
September  3.  2003. 
Frank  Paskipmcz, 

Acting  Mana  jer,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-23871  Filed  9-17-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-05-C-OO-MBS  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  MBS  Intemationai 
Airport,  Saginaw,  Michigan 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  pubic  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  MBS 
Intemationai  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  20,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  foUoviing 
address:  Detroit  Airports  District  Office, 
11677  South  Wayne  Road— Suite  107, 
Romulus,  Michigan  48174. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Elizabeth 
E.  Owen,  Airport  Manager  of  the  MBS 
Intemationai  Airpbrt  at  the  following 
address:  8500  Garfield  Read— Suite  101. 
Freeland,  Michigan  48623. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  MBS 
Intemationai  Airport  Commission  under 
section  158.23  of  part  158. 
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FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Jason  Watt,  Program  manager,  Detroit 
Airports  District  Office.  11677  South 
Wayne  Road — Suite  107.  Romulus. 
Michigan  48174.  (734)  229-2906.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  MBS 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  August  26.  2003  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  MBS  International  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  25.  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  June 
1,  2008. 

Proposed  charge  expiration  date: 
April  1,2010. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue: 
$1,378,794. 

Brief  description  of  proposed  projects: 
Furnish  apd  install  regional  jet  bridge; 
reimbursement  of  charges  for  PFC 
application  preparation  (PFC  number 
01-04-C-OO-MBS);  reimbursement  of 
charges  for  audits  performed  on  the  PFC 
program  at  MBS  International  Airport; 
land  acquisition  (southwest  approach. 
Law  property);  security  fingerprint 
machine  procurement  (sponsor  portion); 
airport  rescue  and  fire  fighting  vehicle 
procurement;  snow  removal  equipment 
procurement;  runway  friction  braking 
vehicle  procurement.  Class  or  classes  of 
air  carriers,  wliich  the  public  agency  has 
requested,  not  be  required  to  collect 
PFCs:  Part  135,  air  taxi/conunercial 
operators  filing  FAA  Form  1800-31. 
Any  person  may  inspect  the  application 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  may, 
upon  request,  inspect  the  application, 
notice  and  other  docimients  germane  to 
the  application  in  person  at  tiie  MBS 
International  Airport  Commission. 

Issued  in  Des  Plaines,  Illinois  on 
September  4,  2003. 

BariMra  J.  JonUn, 

Acting  Manager,  Planning  and  Programming 

Branch,  Great  Lakes  Region. 

[FR  Doc.  03-23872  Filed  9^17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  litent  To  Rule  on  Application 
To  Impose!  and  Us®  ^^  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Tulsa  Inteitiational  Airport,  Tulsa,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  No^ce  of  intent  to  rule  on 
applicatior 


S 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  puh  ic  comment  on  the 
applicatioo  to  impose  and  use  the 
revenue  frc  m  a  PFC  at  Tulsa 
Intemation  il  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  aid  part  158  of  the  Federal 
Aviation  R(  igulations  (14  CFR  part  158). 
DATES:  Con  ments  must  be  received  on 
or  before  O  :tober  17,  2003. 
ADDRESSES;  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicat*  copies  to  the  FAA  at  the 
following  afidress:  Mr.  G.  Thomas 
Wade.  Federal  Aviation  Administration. 
Southwest  legion.  Airports  Division, 
Planning  ai  id  Progranuning  Branch, 
ASW-611,  Fort  Worth,  Texas  76193- 
0610.  I 

In  additian,  one  copy  of  any 
comments  Submitted  to  the  FAA  must 
be  mailed  dr  delivered  to  Mr.  Brent  A. 
Kitchen,  Airport  Director,  Tulsa 
Intemation  d  Airport,  at  the  following 
address:  77  7?  East  Apache,  Tulsa, 
Oklahoma; '41 15. 

Air  carrit  rs  and  foreign  air  carriers 
may  submi  copies  of  the  written 
comments  ireviously  provided  to  the 
Airport  unqer  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programmiig  Branch,  ASW-611,  Fort 
Worth,  Texks  76193-0610,  (817)  222- 
5613.  I 

The  application  may  be  reviewed  in 
person  at  tl^is  same  location. 
SUPPLEMENtARY  INFORMATION:  The  FAA 
proposes  tol  rule  and  invites  public 
comment  oi  i  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tulsa 
Intemationil  Airport  under  the 
provisions  pf  the  Aviation  Safety  and 
ansion  Act  of  1990  (Title 
ibus  Budget 
on  Act  of  1990)  (Public  Law 
d  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  September  9,  2003,  the  FAA 
determined^  that  the  application  to 
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impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  2,  2004. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
2004. 

Proposed  charge  expiration  date:  July 
1,2013. 

Total  estimated  PFC  revenue: 
$35,722,000. 

PFC  application  number:  04-05-C- 
00-TUL. 

Brief  description  of  proposed 
project(s): 

Projects  To  Impose  and  Use  PFCs 

1.  Rehabilitate  Terminal  with  Security 

Improvements 

2.  Acquire  Snow  Removal  and  ARFF 

Equipment 

3.  Rehabilitate  Taxiways  and  Taxi  Lanes 

4.  Extend  Runway  8/26  and  Associated 

Development 

5.  Replace  Runway  18L/36R  Lighting 
Proposed  class  or  classes  of  air 

carriers  to  be  exempted  from  collecting 
PFCs:  Air  Taxi/Commercial  Operators 
Filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Afrports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd..  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Tulsa 
International  Airport. 

Issued  in  Fort  Worth,  TX,  on  September  9, 
2003. 

Naomi  L.  Saundors, 

Manager,  Airports  Division. 

(FR  Doc.  03-23770  Filed  9-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2003-16171] 

Aircraft  Rescue  and  Fire  Rghting 
(ARFF)  lyioblle  Live  Fire  Training 
Simulators 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
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ACTION:  Notice  of  proposed  policy; 
-     request  for  comments. 

SUMMARY:  The  FAA  issues  regulations 
and  prescribes  standards  for  the  training 
of  aircraft  rescue  and  fire  fighters 
(ARFF)  on  United  States  airports 
certificated  under  14  Code  of  Federal 
Regulations  part  139.  One  of  the 
requirements  of  part  139  is  for  all  ARFF 
personnel  to  participate  in  at  least  one 
live-fire  drill  every  12  months.  As 
guidance  for  airport  operators  in 
providing  this  training,  the  FAA  issued 
standards  for  different  size  fire  training 
facilities  biased  on  the  largest  air  carrier 
aircraft  serving  the  airport.  With  the 
introduction  of  new  technologies,  ARFF 
personnel  have  the  option  to  train  on 
both  mobile  as  well  as  fixed  training 
facilities.  At  the  larger  airports,  known 
as  Index  C,  Index  D,  and  Index  E,  FAA 
has  found  that  the  live  fire  drill 
requirement  in  part  139  can  be  satisfied 
hy  training  on  mobile  facilities  as  often 
as  every  other  year.  Otherwise,  the 
training  for  those  size  airports  is 
conducted  on  the  larger  fixed  facilities. 
We  have  been,  asked  by  the  larger 
airports  to  find  that  training  on  the 
smaller  mobile  fire  fighter  trainers  every 
year,  rather  than  just  even,'  other  vear, 
would  meet  the  requirements  of  part 
139.  To  this  end,  we  are  seeking 
comments  on  the  adequacy  of  mobile 
ARFF  trainers  for  meeting  the  annual 
live  fire  drill  requirement  at  index  C,  D. 
and  E  airports.  Based  on  these 
comments,  we  will  issue  an  opinion  on 
the  acceptability  of  mobile  trainers  for 
annual  live-fire  training  for  these 
airports. 

DATES:  Comments  must  be  received  by 
November  17,  2003. 

ADDRESSES:  Persons  may  mail  their 
comments  to:  U.S.  Department  of 
Transportation  Dockets,  Docket  No. 
FAA-XX-XXXX,  400  Seventh  St.,  SW., 
Plaza  Room  401,  Washington,  DC  20590. 
Comments  may  also  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  internet  address:  http://. 
dms.dot.gov.  at  anytime.  Commenters 
who  wish  to  file  comments 
electronically,  should  follow  the 
instructions  on  the  DMS  web  site. 
'    Comments  may  be  filed  and/or 
examined  at  the  Department  of 
Transportation  Doc)^ets,  Plaza  Room  401 
between  10  a.m.  and  5  p.m.  weekdays 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Gilliam,  Senior  Fire  Fighting  Specialist, 
Airport  Safety  and  Operations  Division, 
AAS-300,  Federal  Aviation 
Administration  800  Independence  Ave.. 


SW.,  Washington.  DC  20591,  telephone 
(407)  812-6331,  ext.  34. 
SUPPLEMENTARY  INFORMATION:  The  FAA 

invites  comments  on  the  question, 
"Should  the  use  of  Mobile  Aircraft  Fire 
Trainers  be  considered  to  meet  the 
requirements  of  Part  139  every  year?" 

The  1988  revision  of  14  Code  of 
Federal  Regulations  part  139, 
Certification  and  Operations:  Land 
Airports  Serving  Certain  Air  Carriers, 
section  139.319{j){3)  requires  "All 
rescue  and  fire  fighting  personnel 
participate  in  at  least  one  live  fire  drill 
ever>'  12  months."  52  FR  44276  (Nov. 
18,  1997]  (effective  Jan.  1,  1988).  At  the 
time  this  rule  was  promulgated, 
hydrocarbon  fuels,  such  as  diesel  or  jet- 
A.  fueled  the  training  facilities.  In  the 
early  1990s.  Federal  and  State 
environmental  protection  agencies 
began  banning  such  facilities  because  of 
ground  contamination  from  the  fuel.  As 
a  result,  the  FAA  assisted  in  developing 
Liquid  Propane  Gas  (LPG)  fire  facilities. 
The  FAA  funded  these  facilities 
throughout  the  country.  The  FAA  refers 
to  them  as  regional  training  facilities 
because  mostly,  they  were  intended  to 
serve  an  area  of  more  than  one  state. 
The  aim  is  for  a  fire  fighter  to  travel  to 
the  nearest  training  facility  and  receive 
both  classroom  and  live  fire  training. 
FAA's  position  has  been  that  all  ARFF 
personnel  should  be  exposed  to  live 
ground  fuel  fire  fighting,  either  at  their 
home  airport  or  at  a  regional  training 
facility.  The  size  of  the  fire  at  a  training 
facility  was  to  be  commensurate  with 
the  type  of  air  carrier  service  that  could 
be  expected  to  service  the  airport  of  the 
ARFF  personnel. 

Part  139  requirements  for  aircraft 
rescue  and  fire  fighting  generallv  are 
based  on  the  length  of  air  carrier  aircraft 
serving  a  particular  airport.  Index  A 
airports  receive  air  carrier  aircraft  less 
than  90  feet  long.  Index  B  airports 
receive  air  carrier  aircraft  90  feet  long 
but  less  than  126  feet.  Index  C  airports 
receive  air  carrier  aircraft  126  feet  long 
to  158  feet.  Index  D  airports  receive  air 
carrier  aircraft  159  feet  long  to  199  feet. 
Index  E  airports  receive  air  carrier 
aircraft  200  feet  or  longer.  FAA  has 
taken  the  position  that  fire  fighters  at 
large  airports,  such  as  Index  C,  D.  and 
E,  should  be  exposed  to  a  larger  fire 
than  fire  fighters  at  smaller  airports. 
This,  logically,  is  due  to  the  fact  that 
much  larger  air  carrier  aircraft  operate  at 
the  larger  airports,  and  in  the  event  of 
an  incident  involving  fire,  a  larger  fire 
would  likely  result.  The  size  of  the 
Practical  Critical  Fire  Area  (PCA) 
specified  by  the  FAA  and  the 
International  Civil  Aviation 
Organization  (ICAO)  reflects  this 


possibility  of  a  larger  fire  at  airports 
served  by  larger  aircraft.  Advisory 
Circular  (AC)  1 50/52 10-6C,  Aircraft  fire 
and  Rescue  Facilities  and  Extinguishing 
Agents,  describes  the  PCA  and  its 
origin.  AC  1 50/5220-1 7A,  Design 
Standards  for  an  Aircraft  Rescue  and 
Fire  Fighting  Training  Facility, 
describes  the  size  of  the  fire  training 
facility  relative  to  the  PCA.  The  AC 
recommends  the  larger  index  C.  D,  and 
E  airport  fire  fighters  train  on  much 
larger  pool  fires  than  the  mobile  units 
provide.  When  flammable  liquid 
hydrocarbons  (FLH)  are  burned  in  the 
training  facility,  the  size  of  the  bum  pit 
should  be  roughly  10.000  square  feet  for 
an  Index  C  airport:  roughly  14.500 
square  feet  for  Index  D:  and  18.000 
square  feet  for  Index  E.  The  AC  also 
contains  procedures  (Discharge  Rate 
Method)  for  reducing  the  size  of  these 
fire  pits  under  certain  circumstances. 
When  a  training  facility  uses  an  LPG 
simulator,  rather  than  FLH,  FAA 
determined  that  a  12.200  square  foot  fire 
pit  is  suitable  for  training  Index  C 
through  E  airport  fir  fighters. 

In  the  mid-1990's.  industry,  with  the 
assistance  of  FAA.  developed  a  mobile 
fire  training  simulator  that  could  be 
trsmsported  from  airport  to  airport  on 
trucks.  The  simulations  allowed  for 
engine  fires,  interior  fires,  wheel  well 
fires,  and  cargo  hold  fires.  However,  one 
of  the  drawbacks  of  the  first  models  of 
the  mobile  simulator  was  that  thev  did 
not  provide  for  a  ground  fire.  In  the  late 
1990's.  industr\'  was  able  to  develop  a 
grid  system  ancillar\'  to  the  simulator, 
that  provided  a  ground  fire  of  limited 
size. 

Some  of  the  advantages  and 
disadvantages  of  using  Mobile  Aircraft 
Fire  Trainers  for  annual  training  by  all 
airports  are  as  follows. 

Advantages: 

•  Mcbile  Trainers  provide  realistic 
and  repeatable  interior  and  exterior 
aircraft-related  fire  scenarios  such  as 
galley,  cabin,  wheel,  engine,  and  cargo 
type  fires. 

•  These  scenarios  can  be  ordered 
with  pan  fires  presented  in  different 
configurations  totaling  up  to  2,600 
square  feet.  (These  same  training 
scenarios  can  also  be  provided  by  the 
large  fixed  facilities  since  they  can 
install  the  same  props.) 

•  Fire  fighters  can  train  with  their 
own  equipment. 

•  The  airport  fire  fighters  can  train 
with  local  mutual  air  responders. 

•  There  is  more  time  to  train  with  the 
equipment  since  there  is  no  travel  time 
to  the  training  facility. 

•  Training  can  be  done  over  several 
days  without  incurring  added  expenses 
of  travel  and  per  diem. 
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Disadvantages: 

•  Fixed  facilities  are  usually  able  to 
afford  better  classroom  training  than  is 
available  at  local  sites. 

•  As  more  mobile  units  come  on  line 
providing  more  economical  training  and 
greater  mobility,  the  large  fixed  facilities 
may  further  decline  in  use. 

•  A  Mobile  Aircraft  Fire  Trainer  is 
limited  to  roughly  2600  square  feet  in 
ground  fire  to  remain  mobile.  (However, 
some  of  the  large  fixed  LPG  facilities 
only  bum  V*  of  the  pit  at  a  time  during 
a  training  exercise.  This  is  not  true  for 
hydrocarbon  fuel  pits  since  once  the  pit 
is  lit,  the  entire  pit  has  to  bum.  For 
example,  the  10,000  square  foot 
requirement  for  the  index  C  airport 
using  propane  would  only  use  2,500 
square  feet.  This  is  considered  adequate 
because,  when  the  attack  is  made  on  a 
10,000  square  foot  fire,  the  fire  fighter 
will  only  see  Va  of  the  fire  at  any  given 
time.  The  cost  of  fuel  is  another  reason 
for  this  practice.  Based  on  the  above 
facts,  a  mobile  unit  with  2,600  square 
feet  of  fire  bum  area  would  be  sufficient 
for  a  larger  index  airport  for  training 
each  year  if  it  were  used  properly.) 

Recognizing  the  Mobile  Aircraft  Fire 
Trainer  technology,  FAA  issued 
Certalert  No.  96-01,  Armual  Live  Fire 
Drill  Qualification,  dated  October  23, 
1996.  This  certalert  confirmed  the 
appropriateness,  under  certain 
limitations  for  large  size  airports,  to  use 
interior/exterior  fire  training  simulators, 
either  stationary  or  mobile,  as  a  means 
of  meeting  part  139  training 
requirements.  The  FAA  is  not  proposing 
to  mandate  the  use  of  the  mobile 
simulator,  but  rather  to  interpret  the 
annual  use  of  mobile  simulators  as 
meeting  the  requirements  of  part  139,  if 
the  airport  operator  wants  to  use  that 
option.  To  this  end,  we  seek  conunents 
on  the  advisability  of  such  a  proposal. 

Issued  in  Washington,  DC  on  September 
12,  2003. 

David  L.  Bennett, 

Director.  Office  of  Airport  Safety  and 
Standards. 

IFR  Doc.  03-23873  Filed  9-17-03;  8:45  am) 

BNJJNG  COOE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Placer  and  Sutter  Counties,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  its  intent 


to  prepare  k  Tier  1  Environmental 
Impact  Statement  (EIS)  for  the  Placer 
Parkway  Ceirridor  Preservation,  a 
proposed  tiansportation  corridor  in 
western  Placer  and  eastern  Sutter 
Counties,  (California. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Healow,  Transportation  Engineer, 
Federal  Highway  Administration,  980 
9th  St.,  Sutte  400,  Sacramento,  CA 
95814-2721.  Telephone:  (916)  498- 
5849. 

SUPPLEMENTARY  INFORMATION:  - 
Electronic  Kccess 

An  electJonic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Governmei^t  Printing  Office's  Electronic 
Bulletin  B(iard  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  Federal  Register's  home  page  at 
http://wwvi.nara.gov/fedreg  and  the 
Govemment  Printing  Office's  Web  page 
at  http://www.access.gpo.gov.nara. 

Backgroi 

The  FHWA,  in  cooperation  with  the 
California  ibepartment  of  Transportation 
(Caltrans),  Sutter  Coimty,  and  the  South 
Placer  Regipnal  Transportation 
Authority  (BPRTA),  will  prepare  a  Tier 
1  Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  preserve  a  right-of-way 
corridor  foa  a  futxu-e  transportation 
facility  approximately  15  miles  long  that 
would  connect  State  Route  65  in  Placer 
County,  north  of  the  City  of  Roseville, 
and  State  R^Dute  70/99  in  Sutter  Coimty, 
north  of  thi  City  of  Sacramento.  Three 
corridor  co  icepts  were  identified  in  a 
Project  Stui  ly  Report  prepared  in  2001. 
One  concejt  would  consist  of  a  14.4 
mile  long,  fcur-lane  expressway/fi-eeway 
connection  from  SR  65  at  Whitney 
Boulevard  o  SR  70/99  at  a  point  about 
one  mile  n(  irth  of  Sankey  Road.  This 
concept  wc  uld  parallel  Sunset 
Boulevard  '  Vest  and  Howsley  Road  for 
most  of  its  I  sast-west  route.  Another 
concept  wc  uld  consist  of  a  14.3  mile 
long,  four-l  me  freeway  connection  from 
SR  65  at  Su  nset  Boulevard  to  SR  70/99 
at  a  point  a  )out  one  mile  north  of  Riego 
Road.  West  of  Fiddyment  Road,  this 
concept  wc  uld  travel  diagonally 
through  thf  agricultiual  area  that  lies 
between  Sunset  Boulevard  West  and 
Baseline  Road.  A  third  concept  would 
be  15.6  mil  is  long  and  connect  SR  65 
at  Whitney  Boulevard  to  SR  70/99  at  a 
point  aboul  one-mile  south  of  Riego 
Road.  It  wo  uld  also  travel  through  the 
agricultiu-a  area  between  Sunset 
Boulevard  '  Vest  and  Baseline  Road,  but 


would  pit; 


closely.  Th  sse  concepts,  together  with 


lei  Baseline  Road  more 


other  feasible  alignments  that  may  be 
identified  during  the  scoping  process, 
will  be  evaluated  to  determine  the 
alternatives  that  will  be  analyzed  in  the 
EIS. 

The  Placer  Parkway  Corridor  includes 
some  of  the  fastest  growing 
communities  in  the  Sacramento  region. 
The  population  in  south  Placer  County 
will  nearly  double  between  2000  and 
2025.  Employment  in  the  SR  65  "high- 
tech"  corridor  is  expected  to  grow  even 
faster  than  the  population.  Sutter 
Coimty  has  designated  a  large  area  on 
the  western  side  of  the  Placer  Parkway 
Corridor  for  up  to  3,500  acres  of 
industrial  and  commercial 
development.  By  2025,  total 
employment  in  southwest  Placer  Coxmty 
is  projected  to  exceed  total  employment 
in  downtown  Sacramento.  Anticipated 
development  in  the  area  will 
dramatically  increase  travel  demand 
over  the  next  20  years  and  beyond.  At 
the  same  time,  daily  traffic  volumes  on 
1—80  south  of  the  study  area  are 
projected  to  increase  nearly  40  percent 
in  the  already  congested  area  south  of 
the  project  area.  Travel  speeds  will 
decline  as  well  on  local  thoroughfares. 
Congestion  on  inter-regional  roadways 
will  adversely  impact  access  to  jobs. 
Free-flowing  access  and  reliable  travel 
times  to  both  the  Sacramento 
International  Airport  and  the  Lincoln 
Airport  are  important  to  this  growing 
regional  job  center.  A  new  cOntroUed- 
access  highway  connection  between  SR 
65  and  SR  70/99  would  benefit  the 
regional  transportation  system  by 
providing  an  alternative  to  SR  65  and  I- 
80,  thereby  reducing  traffic  demand  in 
these  existing  freeway  corridors. 

The  proposed  Parkway  project  is 
identified  in  the  Sacramento  Council  of 
Government's  (SACOG)  2025 
Metropolitan  Transportation  Plan  (MTP) 
and  the  2022  Placer  County  Regional 
Transportation  Plan. 

Federal  and  state  environmental  laws 
allow  "tiered"  environmental  review. 
Tiering  is  a  way  to  focus  environmental 
studies  during  the  planning  process  at 
the  same  level  of  detail  as  the  plans.  The 
first  tier  dociunent  (Tier  1)  allows  an 
agency  to  focus  on  broad  environmental 
issues  and  areawide  air  quality  and  land 
use  implications,  which  may  correlate 
directly  to  early  planning  decisions, 
such  as  the  type,  the  general  location, 
and  major  design  features  of  a  roadway. 
The  Tier  I  EIS  will  also  evaluate 
potential  cumidative  and  indirect 
impacts  and  identify  potential 
conceptual  mitigation  for  impacts.  This 
work  will  rely  largely  on  existing 
Geographic  Information  System  (GIS) 
data  and.  limited  fieldwork.  The  Tier  I 
EIS  will  not  result  in  any  construction. 
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Second  tier  (Tier  2)  documents 
involve  environmental  analyses  and 
review  that  address  a  narrower 
geographic  area,  a  more  focused  set  of 
issues,  and  a  specific  proposed  action. 
A  Tier  2  document  relies  on  a  sununary 
of  the  work  in  a  Tier  1  docimient 
relative  to  broad  environmental  issues, 
which  avoids  unnecessary  repetition. 
This  also  allows  the  Tier  2  document  to 
be  focused  on  the  project  impacts  based 
on  the  additional  details,  such  as 
design,  construction,  and  operation  of 
the  proposed  project,  available  in  later 
stages  of  project  planning. 

The  Tier  1  EIS  will  evduate 
alternatives  for  corridors  ranging  firom 
500  to  1,000  feet  wide.  The  500  foot 
wide  segments  will  be  at  the  east  and 
west  ends  near  the  State  route 
connections.  The  1,000  foot  wide 
central  segment  will  be  generally  from 
Fiddyment  Road  to  Pleasant  Grove 
Roai  Because  of  pending  and 
anticipated  urban  development  in  the 
vicinity,  completing  a  Tier  1  EIS  is 
critical  to  corridor  preservation.  When 
the  Tier  1  EIS  is  completed,  the  selected 
corridor  will  be  protected  by  acquiring 
key  properties,  securing  rights  in 
property,  or  other  suitable  means. 

As  a  separate  project  in  the  futiue,  a 
Tier  2  dociunent  would  be  prepared  to 
evaluate  the  future  transportation 
facility  alignment  or  footprint  within 
the  selected  corridor.  This  project-level 
environmental  review  would  examine 
potential  impacts,  costs,  and  mitigation 
for  construction  and  operation  of  the 
transportation  facility. 

The  Placer  Parkway  concept  was 
developed  by  the  following  two 
planning  studies,  both  of  which  were 
adopted  by  the  Placer  County 
Transportation  Planning  Agency 
(PCTPA)  and  SACOG.  Copies  of  these 
studies  are  available  on  PCTPA's  Web 
site:  http://www.pctpa.org. 

The  2000  Placer  Parkway  Conceptual 
Study  provided  a  preliminary  scope, 
project  goals/policies,  concept 
alignment  alternatives,  and  a  funding 
strategy.  The  2001  Placer  Parkway 
Project  Study  Report  (PSR)  clarified 
policy  direction,  identified  and 
evaluated  several  concept  corridor 
alternatives  for  programming  purposes, 
and  identified  a  number  of  potential 
impacts,  including  impacts  to  air 
quality,  biological  resources,  cultural 
resources,  floodplains,  hazardous  waste, 
soils  and  seismicity,  water  quality, 
noise,  land  use,  socio-economics,  and 
public  services. 

A  new  transportation  model  will  be  . 
developed  and  environmental 
information  will  be  collected  and 
mapped.  Conceptual  corridor 
alternatives  identified  in  the  Conceptual 


Plan  and  the  PSR  will  be  refined  and 
new  corridor  alternatives  will  be 
developed.  Corridor  alternatives  will  be 
screened  using  transportation, 
environmental,  and  engineering  criteria. 
This  process  will  establish  the  corridor 
alternatives  to  be  considered  in  the  Tier 
lEIS. 

Public  meetings  will  be  held  to 
present  the  identified  alternatives  for 
evaluation  in  the  Tier  1  EIS.  Public 
scoping  meetings  will  be  held  in: 

•  Placer  County — Monday,  October  6, 
2003,  4  to  8  p.m.  Maidu  Commimky 
Center,  Meeting  Rooms  1  &  2, 1550 
Maidu  Drive,  Roseville,  CA  95661 

•  Sutter  County— Thursday,  October 
9,  2003,  4  to  8  p.m.  Pleasant  Grove 
School,  3075  Howsley  Road,  Pleasant 
Grove,  CA  95678 

To  ensiue  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  or  the  Tier  1  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above  or  to  Celia  McAdam, 
Executive  Director,  PCTPA.  550  High 
Street,  Suite  107,  Auburn,  CA  95603. 

Issued  on:  September  12,  2003. 
Leiand  Dong, 

North  Region  Team  Leader.  Sacmmento, 
California. 

[FR  Doc.  03-23836  Filed  9-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  Nos.  FMCSA-98-4334,  FiyiCSA-9»- 
5578.  FIMCSA-99-6480,  FMCSA-2000-7363. 
FMCSA-2000-7918,  FIMCSA-2001-9258, 
FIMCSA-2001-9561] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  This  notice  publishes  the 
FMCSA  decision  to  renew  the 
exemptions  ftt)m  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations  for  26  individuals.  The 
FMCSA  has  statutory  authority  to 
exempt  individuals  from  vision 
standards  if  the  exemptions  granted  will 
not  compromise  safety.  The  agency  has 
concluded  that  granting  these 
exemptions  will  provide  a  level  of  safety 
that  will  be  equivalent  to,  or  greater 
than,  the  level  of  safety  maintained 


without  the  exemptions  for  these 
commercial  motor  vehicle  (CMV) 
drivers. 

DATES:  This  decision  is  effective 
September  23,  2003.  Conmients  from 
interested  persons  should  be  submitted 
by  October  20,  2003. 
ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket 
Numbers  FMCSA-98-4334,  FMCSA- 
99-5578,  FMCSA-99-6480,  FMCSA- 
2000-7363,  FMCSA-2000-7918, 
FMCSA-2001-9258,  and  FMCSA-2001- 
9561  by  any  of  the  following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  EKDT  electronic  docket 
site. 

•  Fax:  1-202^93-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
0001. 

•  Hand  DeUvery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

•  Federal  eRulemsdung  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
numbers  for  this  notice.  For  detailed 
instructions  on  submitting  comments 
and  additional  information  on  the 
rulemaking  process,  see  the  Public 
Participation  heading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notices. 

Docket:  For  access  to  the  docket  to      » 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation:  The  DMS  is 
available  24  hours  each  day,  365  days 
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each  year.  You  can  get  electronic 
submission  and  retrieval  help 
guidelines  under  the  "help"  section  of 
die  DM S  Web  site.  If  you  want  us  to 
notiiy  you  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-Hne. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
pubhshed  on  April  11,  2000  (Volimie 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Exemption  Decision 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  renew  an  exemption 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10),  which  appUes  to  drivers 
of  CMVs  in  interstate  commerce,  for  a  2- 
year  period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  woidd  be  achieved  absent 
such  exemption.'"  The  procedures  for 
requesting  an  exemption  (including 
renewals)  are  set  out  in  49  CFR  part  381. 
This  notice  addresses  26  individuals 
who  have  requested  renewal  of  their 
exemptions  in  a  timely  manner.  The 
FMCSA  has  evaluated  these  26 
appUcations  for  renewal  on  their  merits 
and  decided  to  extend  each  exemption 
for  a  renewable  2-year  period.  They  are: 
Grady  L.  Black,  Jr. 
Thomas  B.  Blish 
John  A.  Chizmar 
Billy  M.  Coker 
Weldon  R.  Evans 
Richard  L.  Gagnebin 
James  P.  Guth 
Rayford  R.  Harper  - 
James  W.  Harris 
WiUiam  N.  Hicks 
Paul  M.  Hoemer 
Edward  E.  Hooker 
Donald  A.  Jahr 
Charles  L.  Lovem 
Craig  M.  Mahaffey 
Michael  S.  Maki 
Howard  R.  Pajme 
Kenneth  A.  Reddick 
Leonard  Rice,  Jr. 
John  A.  Sortman 
Edd  J.  Stabler 
James  T.  Sidhvan 
Steven  C.  Thomas 
Edward  A.  Vanderhei 
Larry  J.  Waldner 


Edward  W.  JYeates,  Jr. 

These  exemptions  are  extended 
subject  to  tie  following  conditions:  (1) 
That  each  individual  have  a  physical 
exam  every  [year  (a)  by  an 
ophthalmolpgist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  t*  meet  the  standard  in  49 
CFR  391.4ltb)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391  41;  (2)  that  each  individual 
provide  a  c<  py  of  the  ophthalmologist's 
or  optometi  ist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  exa  mination;  and  (3)  that  each 
individual  jrovide  a  copy  of  the  annual 
medical  cer  ification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  reta  in  a  copy  of  the  certification 
on  his/her  (  arson  while  driving  for 
presentatioi  i  to  a  duly  authorized 
Federal,  Sta  te,  or  local  enforcement 
official.  Eac^  exemption  will  be  valid 
for  2  years  unless  rescinded  earlier  by 
the  FMCSAj  The  exemption  will  be 
rescinded  il ;  (1)  The  person  fails  to 
comply  wit  i  the  terms  and  conditions 
of  the  exem  )tion;  (2)  the  exemption  has 
resulted  in  1 1  lower  level  of  safety  than 
was  mainta  ned  before  it  was  granted;  or 
(3)  continus  tion  of  the  exemption  would 
not  be  cons  stent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e). 

Basis  for  Renewing  Exemptions 


Under  49 


than  2  yearj 


U.S.C.  31315(b)(1),  an 


exemption  )  aay  be  granted  for  no  longer 


from  its  approval  date  and 


may  be  ren«  wed  upon  application  for 
additional  2  -year  periods.  In  accordance 
with  49  U.S.C.  31315  and  31136(e),  each 
of  the  26  ap  ilicants  has  satisfied  the 
entry  condi  ions  for  obtaining  an 
exemption  rom  the  vision  requirements 
(63  FR  6622  6,  64  FR  16517,  66  FR 
41656,  64  F  I  27027,  64  FR  51568,  66  FR 
48504,  64  F I  68195,  65  FR  20251, 65  FR 
45817,  65  F I  77066.  65  FR  66286,  66  FR 
13825.  66  F  1 17743,  66  FR  33990.  66  FR 
30502.  66  FR  41654).  Each  of  these  26 
applicants  has  requested  timely  renewal 
of  the  exemption  and  has  submitted 
evidence  sliawing  that  the  vision  in  the 
better  eye  c<)ntinues  to  meet  the 
standard  sj)4cified  at  49  CFR 
391.41(b)(l(  I)  and  that  the  vision 
impairment  is  stable.  In  addition,  a 
review  of  ea  ch  record  of  safety  while 
driving  witl  the  respective  vision 
deficiencies  over  the  past  2  years 
indicates  eaph  applicant  continues  to 
meet  the  virion  exemption  standards. 
These  factoi  s  provide  an  adequate  basis 
for  predictii  ig  each  driver's  ability  to 
continue  to  drive  safely  in  interstate 
commerce. '  'herefore,  the  FMCSA 


concludes  that  extending  the  exemption 
for  each  renewal  applicant  for  a  period 
of  2  years  is  likely  to  achieve  a  level  of 
safety  equal  to  that  existing  without  the 
exemption. 

Comments 

The  FMCSA  will  review  comments 
received  at  any  time  concerning  a 
particular  driver's  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 
requirements  at  49  U.S.C.  31315  and 
31136(e).  However,  the  FMCSA  requests 
that  interested  parties  with  specific  data 
concerning  the  safety  records  of  these 
drivers  submit  comments  by  October  20, 
2003. 

In  the  past  the  FMCSA  has  received 
comments  from  Advocates  for  Highway 
and  Auto  Safety  (Advocates)  expressing 
continued  opposition  to  the  FMCSA 's 
procedures  for  renewing  exemptions 
from  the  vision  requirement  in'49  CFR 
391.41(b)(10).  Specifically,  Advocates 
objects  to  the  agency's  extension  of  the 
exemptions  without  any  opportunity  for 
public  comment  prior  to  the  decision  to 
renew,  and  reliance  on  a  summary 
statement  of  evidence  to  make  its 
decision  to  extend  the  exemption  of 
each  driver. 

The  issues  raised  by  Advocates  were 
addressed  at  length  in  66  FR  17994 
(April  4,  2001).  The  FMCSA  continues 
to  find  its  exemption  process 
appropriate  to  the  statutory  and 
regulatory  reqiurements. 

Issued  on:  September  12,  2003. 
Pamela  M.  Pelcovits, 

Office  Director,  Policy,  Plans,  and  Regulation. 
(FR  Doc.  03-23881  Filed  9-17-03;  8:45  am] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  a  Waiver  of  Compliance 

In  accordance  with  Title  49,  Code  of 
Federal  Regulations  (CFR),  §§  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petition  is  described  below, 
including  the  party  seeking  relief,  the 
regulatory  provisions  involved,  the 
nature  of  the  reUef  being  requested  and 
the  petitioner's  arguments  in  favor  of 
relief. 
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Michigan  State  Trust  Railway 
Preservation,  Inc. — FRA  Waiver 
Petition  Docket  No.  FRA-2003-15514  ' 

In  2001.  Michigan  State  Trust  Railway 
Preservation,  Inc.  ("MSTP")  and  the 
Institute  for  Steam  Railroading  in 
conjunction  with  the  Tuscola  and 
Saginaw  Bay  Railway  (TSBY)  sought 
and  was  granted  a  waiver  (Docket  No. 
FRA-2001-10379)  of  compliance  from 
Title  49,  part  240  of  the  Code  of  Federal 
Regulations  (49  CFR  part  240)— 
Qualification  and  Certification  of 
Locomotive  Engineers.  MSTP  requested 
relief  from  that  part  of  the  regulation  (49 
CFR  240.201(d))  which  provides  that 
only  certified  persons  may  operate 
locomotives  and  trains.  MSTT  plans  to 
offer  noncertified  persons  the 
opportunity  to  operate  a  locomotive 
when  participating  in  its  "engineer-fpr- 
an-hour"  program.  The  waiver  would 
only  apply  to  persons  participating  in 
the  program.  MSTP  has  purchased  a 
second  locomotive  and  now  seeks  to 
expand  its  operations  to  a  third  location. 

The  MSTP  is  a  nonprofit  educational 
corporation.  It  owns  and  operates  a  1941 
Lima-built  steam  locomotive.  The 
locomotive.  ex-Pere  Marquette  No.  1225, 
has  operated  approximately  6200  miles 
since  1988  over  the  general  railroad 
system  of  transportation.  The  newly 
purchased  and  restored  locomotive  is 
Engine  No.  75  (0-4-0).  The  MSTP  is 
located  at  the  steam  locomotive 
restoration  facility  (Institute  for  Steam 
Railroading)  in  Owosso,  Michigan.  The 
MSTP  gains  access  to  TSBY  trackage  at 
this  location.  It  does  not  own  or  control 
any  trackage  with  the  exception  of  two 
lead  tracks  extending  from  siding  tracks, 
each  approximately  130  feet  in  length. 
These  tracks  are  leased  from  the  TSBY. 
The  MSTP  plans  to  conduct  this 
program  in  two  of  three  locations.  The 
first  is  the  San  Yard  between  Mile  Post 
(MP)  105.2  on  the  TSBY  track  at  the 
point  where  it  meets  the  Central 
Michigan  Railroad  which  is  west  of 
Legion  Road  to  MP  106.1  and  south  of 
the  highway /railroad  grade  crossing  at 
Gould  and  Corunna  Road.  The  second 
location  is  at  the  Henderson,  Michigan 
Grain  Elevator.  It  is  on  the  St.  Charles 
Branch  of  the  TSBY  between  MP  70.2 
and  MP  69.2,  north  of  the  highway/ 
railroad  grade  crossing  at  Riley  Road. 
The  third  location  is  at  the  TSBY  Shop 
Yard  at  their  repair  shops  on  the  main 
line  along  Howard  Street  between  mile 
markers  106.4  and  107.  This  operation 
will  remain  between  the  switch  leading 
from  the  Main  Track  to  the  Scale  Track 
with  a  Blue  Flag  placed  to  the  east  side 
of  that  switch.  The  proposed  dates  of 
operation  will  be  three  weekends 


between  the  months  of  May  and  October 
inclusive. 

MSTP's  reason  for  granting  this 
waiver  is  two-folded.  First,  to 
accomplish  a  part  of  its  mission 
statement,  i.e.,  to  educate  the  public  on 
steam  era  railroad  technology  and  its 
impact  on  the  culture  and  economy  of 
the  Great  Lakes  Region.  Second,  to 
generate  needed  interest  and  revenue  so 
that  it  may  continue  to  educate  the 
public  about  steam  locomotive 
technology  in  a  a  effort  that  the  next 
generation  will  keep  the  knowledge  and 
the  1225  alive  into  the  future. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  FRA-2003-15514) 
and  must  be  submitted  to  the  Docket 
Clerk,  DOT  Central  Docket  Management 
Facility,  Room  PL-401,  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC  20590.  Communications  received 
within  45  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  commiuiications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  at  the  above  address.  All 
written  communications  are  also 
accessible  on  the  Internet  at  http:// 
dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  The 
Statement  may  also  be  found  at  hitp:// 
dms.dot.gov. 

Issued  in  Washington,  DC,  on  September  8, 
2003. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety- 
Standards  and  Program  Development. 

(FR  Doc.  03-23772  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  4910-0S-I> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Docket  No.  FRA-2000-7257 
[Notice  No.  30] 

Railroad  Safety  Advisory  Committee 
("RSAC");  Wortdng  Group  Activity 
Update 

agency:  Federal  Raifroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Announcement  of  Railroad 
Safety  Advisory  Committee  (RSAC) 
working  group  activities. 

StNMNARY:  FRA  is  updating  its 
announcement  of  RSAC's  working 
group  activities  to  reflect  their  current 
status.  For  additional  details  on 
completed  activities  see  prior  working 
group  activity  notices  (68  FR  25677). 

FOR  RIBTHER  INFORMATION  CONTACT: 
Trish  Butera  or  Lydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue,  NW.,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development,  FRA,  1120  Vermont 
Avenue.  NW.,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6302. 

SUPPLEMENTARY  INFORMATION:  This 
notice  serves  to  update  FRA's  last 
announcement  of  working  group 
activities  and  status  reports  of  May  13, 
2003,  (68  FR  25677).  The  twenty-first 
full  Committee  meeting  was  held  May 
20,  2003.  The  twentj'-second  meeting  is 
scheduled  for  September  18,  2003,  at 
the  Washington  Plaza  Hotel. 

Since  its  first  meeting  io  April  of 
1996,  the  RSAC  has  accepted  eighteen 
tasks.  Status  for  each  of  the  tasks  is  . 
provided  below: 

Task  96-1 — (Withdrawn)  Revising  the 
Freight  Power  Brake  Regulations.  This 
task  was  withdrawn  following 
discussion  by  the  Working  Group,  and 
the  rulemaking  was  completed  (49  CFR 
part  232). 

Task  96-2 — (Completed)  Reviewing 
and  recommending  revisions  to  the 
Track  Safety  Standards  (49  CFR  part 
213). 

Task  96-3 — (Completed)  Reviewing 
and  recommending  revisions  to  the 
Radio  Standards  and  Procedures  (49 
CFR  part  220). 

Task  96-4 — Reviewing  the 
appropriateness  of  the  agency's  current 
policy  regarding  the  applicability  of 
existing  and  proposed  regulations  to 
tourist,  excursion,  scenic,  and  historic 
railroads.  This  Task  was  accepted  on 
April  2, 1996,  and  a  Working  Group  was 
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established.  The  Working  Group 
monitored  the  steam  locomotive 
regulations  task.  Planned  future 
activities  involve  the  review  of  other 
regulations  for  possible  adaptation  to 
the  safety  needs  of  tourist  and  historic 
railroads.  Contact:  Grady  Cothen  (202) 
493-6302. 

Task  96-5 — (Completed)  Reviewing 
and  recommending  revisions  to  Steam 
Locomotive  Inspection  Standards  (49 
CFR  part  230). 

Task  96-fr— (Completed)  Reviewing 
and  recommending  revisions  to 
miscellaneous  aspects  of  the  regulations 
addressing  Locomotive  Engineer 
Certification  (49  CFR  part  240). 

TasJt  9^-7— (Completed)  Developing 
Roadway  Maintenance  Machines  (On- 
Track  Equipment)  Safety  Standards. 
This  task  was  assigned  to  the  existing 
Track  Standards  Working  Group  on 
October  31. 1996,  and  a  Task  Force  was 
established.  The  Task  Force  finalized  a 
proposed  rule  which  was  approved  by 
the  full  RSAC  ia  a  mail  ballot  in  August 
2000.  The  NPRM  was  published  January 
10.  2001  (66  FR  1930).  The  Task  Force 
met  to  review  comments  on  February 
27-March  1.  2002.  and  agreed  to  the 
disposition  of  the  comments  for  the 
final  rule.  A  Ballot  was  issued  to  the 
Working  Group  and  all  responders" 
concurred.  The  RSAC  approved  the 
recommendations  at  the  full  RSAC 
meeting  on  May  29,  2002.  The  final  rule 
was  published  in  the  Federal  Register 
on  July  28.  2003,  (68  FR  44388). 
Contact:  Al  MacOowell  (202)  493-6236. 

Task  96-8— {Completed)  This 
Planning  Task  evaluated  the  need  for 
action  responsive  to  recommendations 
contained  in  a  report  to  Congress 
entitled.  Locomotive  Crashworthiness  &■ 
Working  Conditions. 

Task  97-1 — Developing 
crashworthiness  specifications  to 
promote  the  integrity  of  the  locomotive 
cab  in  accidents  resulting  from 
collisions.  This  Task  was  accepted  on 
Jime  24, 1997.  A  Task  Force  on 
engineering  issues  was  established  by 
the  Working  Group  on  Locomotive 
Crashworthiness  to  review  collision 
history  and  design  options  and 
additional  research  was  commissioned. 
The  Working  Group  reviewed  results  of 
the  research  and  is  drafting 
performance-based  standards  for  freight 
and  passenger  locomotives  to  present  to 
the  RSAC  for  consideration.  An  accident 
review  task  force  has  evaluated  the 
potential  effectiveness  of  suggested 
improvements.  The  Working  Group 
reached  tentative  agreement  for  a 
proposed  rule.  The  NPRM  and 
Regulatory  hnpact  Analysis  have  been 
revised  to  reflect  the  changes.  The  next 
step  is  for  the  Working  Group  to 


complete  its  review  of  the  NPRM. 
Contact:  Charles  Bielitz  (202)  493-6314. 

Task  97-2  —Evaluating  the  extent  to 
which  envin  )nmental,  sanitary,  and 
other  workii  g  conditions  in  locomotive 
cabs  affect  tl  e  crew's  health  and  the  safe 
operation  of  locomotives,  proposing 
standards  w  lere  appropriate.  This  Task 
was  acceptei   June  24,  1997. 

(Sanitatioi  )  (Completed) 

(Noise  exposure)  The  Cab  Working 
Conditions  Working  Group  met  most 
recently  in  Cjhicago,  November  12-14, 
2002.  A  tentative  consensus  was 
reached  on  the  draft  rule  text.  The 
Working  Grqup  approved  the  NPRM.  On 
June  27.  200ft.  the  full  RSAC  gave 
consensus  by  ballot  on  NPRM.  The  next 
step  is  to  publish  the  NPRM  in  the 
Federal  Regi  ster. 

(Cab  Temj  erature)  (Withdrawn)  The 
Cab  Workinj  Conditions  Working  Group 
considered  i  ;sues  related  to  control  of 
cab  temperal  ure  but  was  unable  to 
achieve  cons  ensus.  Cab  temperature  was 
withdrawn  f  om  RSAC,  and  regulatory 
action  on  thi  s  issue  was  terminated  by 
FRA  in  May  2003. 

(Other  Wo  rking  Conditions)  The 
Working  Grc  up  may  consider  additional 
issues  (such  is  vibration)  in  the  future. 

Contact:  Je  ffrey  Horn  (202)  493-6283. 

Task  97-J  —Developing  event 
recorder  dati  survivability  standards. 
This  Task  wi  is  accepted  on  June  24, 
1997.  The  Ei  ent  Recorder  Working 
Group  met  a  ;tively  in  2002,  reviewing 
draft  langua(  e  for  an  NPRM.  A  revised 
draft  NPRM  vas  circulated  to  the 
Working  Grqup  for  review  and  approval 
by  August  22,  2003.  Contact:  Edward 
Pritchard  (2(  2)  493-6247. 

Task  97-4  and  Task  97-5— Defining 
Positive  Trai  n  Control  (PTC) 
functionaliti  ;s,  describing  available 
technologies  evaluating  costs  and 
benefits  of  p  )tential  systems,  and 
considering  Implementation 
opportunities  and  challenges,  including 
demonstration  and  deployment.  Task 
97-6 — Revising  various  regulations  to 
address  the  safety  implications  of 
processor-bafced  signal  and  train  control 
technologies!  including 
communications-based  operating 
systems.  Thqse  three  tasks  were 
accepted  on  September  30,  1997,  and 
assigned  to  a  single  Working  Group. 

(Report  to  the  Administrator.) 
(Completed) JA  Data  and  Implementation 
Task  Force,  lonned  to  address  issues 
such  as  assessment  of  costs  and  benefits 
and  technica  readiness,  completed  a 
report  on  thq  future  of  PTC  systems.  The 
report  was  accepted  as  RSAC's  Report  to 


the  Adminis 


1999,  meetir  g.  FRA  enclosed  the  report 


with  a  letter 
May  17,  200( 


Report  to  Congress  signed 


rator  at  the  September  8, 


(Report  to  Congress.)  The 
Appropriations  Conferees  included  in 
the  report  on  the  FY  2003  DOT 
Appropriations  Act  a  requirement  for  a 
second  review  of  the  costs  and  benefits 
of  PTC.  FRA  will  request  the  RSAC  to 
conunent  on  the  draft  report  when 
available. 

(Regulatory  development.)  The 
Standards  Task  Force,  formed  to 
develop  PTC  standards  assisted  in 
developing  draft  recommendations  for 
performance-based  standards  for 
processor-based  signal  and  train  control 
systems.  The  NPRM  was  approved  by 
consensus  at  the  full  RSAC  meeting 
held  on  September  14,  2000.  The  NPRM 
was  published  in  the  Federal  Register 
on  August  10,  2001.  A  meeting  of  the 
Working  Group  was  held  December  4- 
6,  2001,  in  San  Antonio,  Texas  to 
formulate  recommendations  for 
resolution  of  issues  raised  in  the  public 
comments.  Tentative  agreement  was 
reached  on  most  issues  raised  in  the 
comments,  but  discussion  of  comments 
on  a  significant  isspe — the 
circumstances  imder  which  the  base 
case  employed  in  the  risk  assessment 
would  need  to  be  adjusted — revealed 
issues  of  ambiguity  and  disagreement.  A 
meeting  was  held  May  14-15,  2002,  in 
Colorado  Springs,  Colorado  at  which  the . 
Working  Group  approved  creation  of  a 
team  to  further  explore  issues  related  to 
the  "base  case"  and  related  issues. 
Briefing  of  the  full  RSAC  on  the  "base 
case"  issue  was  completed  on  May  29, 
2002,  and  consultations  continued 
within  the  working  group.  The  full 
Working  Group  met  October  22-23, 
2002,  and  again  March  4-6,  2003. 
Resolution  of  the  "base  case"  issue  was 
considered  by  the  Working  Group  at  the 
July  8-9,  2003,  meeting.  While  the 
Working  Group  was  imable  to  reach 
agreement  on  resolution  of  the  "base 
case,"  it  did  approve  by  consensus 
recommendations  for  resolution  of 
several  issues  raised  in  the  comments 
on  the  NPRM.  Those  recommendations 
were  circulated  to  the  full  Committee 
for  mail  ballot,  and  responses  were 
requested  by  August  14.  2003.  A 
majority  of  Committee  members  either 
voted  to  return  the  recommendations  to 
the  Working  Group  for  reconsideration 
or  non-concurred  in  the 
recommendations.  Under  RSAC 
procedures,  the  effect  of  this  vote  is  to 
conclude  Committee  action  on  the  topic. 
FRA  is  completing  the  final  rule  for 
review  and  clearance. 

(Other  program  development 
activities.)  Task  forces  on  Human 
Factors  and  the  Axiomatic  Safety- 
Critical  Assessment  Process  (risk 
assessment)  continue  to  work  toward 
development  of  a  risk  assessment 
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toolkit,  and  the  Workuig  Group 
continues  to  meet  to  monitor  the 
implementation  of  PTC  and  related 
projects.  Contact:  Grady  Cothen  (202) 
493-6302. 

Task  97-7— (Terminated)  Determining 
damages  qualiiying  an  event  as  a 
reportable  train  accident.  Action  on  this 
topic  was  terminated  based  on  the 
recommendations  of  the  Accident/ 
Incident  Working  Group. 

Task  00-1 — Determining  the  need  to 
amend  regulations  protecting  persons 
who  work  on,  under,  or  between  rolling 
equipment  and  persons  applying, 
removing  or  inspecting  rear  end 
marking  devices  (Blue  Signal 
Protection).  The  Working  Group  held  its 
first  meeting  on  October  16-18,  2000, 
and  six  meetings  have  been  held  since 
then.  FRA  is  reviewing  the  status  of  this 
activity.  Contact:  Doug  Taylor  (202) 
493-6255. 

Task  01-1— (Comipleted)  Developing 
conformity  of  FRA's  regulations  for 
accident/incident  reporting  (49  CFR  part 
225)  to  revised  regulations  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor,  and  to  make 
appropriate  revisions  to  the  FRA  Guide 
for  Preparing  Accident/Incident  Reports 
(Reporting  Guide). 

Tasi:  03-01— Amendments  to  the 
Passenger  Equipment  Safety  Standards 
(49  CFR  part  238)  and  the  Passenger 
Train  Emergency  Preparedness  (49  CFR 
part  239).  This  Task  was  accepted  May 
20,  2003,  and  a  Working  Group  was 
established.  Prior  to  embarking  on 
substantive  discussion  of  a  specific  task, 
the  Working  Group  will  set  forth  in 
writing  a  specific  description  of  the 
task.  The  Working  Group  will  hold  its 
first  meeting  September  9-10,  2003.  The 
Working  Group  will  report  any  planned 
activity  to  the  full  Committee  at  each 
scheduled  Committee  meeting, 
including  milestones  for  completion  of 
projects  and  progress  toward 
completion. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11. 1996, 
(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington,  DC,  on  September  8, 
2003. 

George  A.  Gavalla, 

Associate  Administrator  for  Safety. 

[FR  Doc.  03-23773  Filed  &-17-03;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Annual  List  of  Defect  and 
Noncompliance  Decisions  Affecting 
Nonconforming  Imported  Vehicles 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Annual  list  of  defect  and 
noncompliance  decisions  affecting 
nonconforming  vehicles  imported  by 
registered  importers. 

SUMMARY:  This  dociunent  contains  a  list 
of  vehicles  recalled  by  their 
manufacturers  during  Calendar  Year 
2002  (January  1,  2002  through  December 
31,  2002)  to  correct  a  safety-related 
defect  or  a  noncompliance  with  an 
applicable  Federal  motor  vehicle  safety 
standard  (FM\'^SS).  The  listed  vehicles 
are  those  that  NHTSA  has  decided  are 
substantially  similar  to  vehicles 
imported  into  the  United  States  that 
were  not  originally  manufactured  and 
certified  to  conform  to  all  applicable 
FMVSS.  The  registered  importers  of 
those  nonconforming  vehicles  are 
required  to  provide  their  owners  with 
notification  of,  and  a  remedy  for,  the 
defects  or  noncompliances  for  which 
the  listed  vehicles  were  recalled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C.  30141(a)(1)(A),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  (FMVSS)  shall 
be  refused  admission  into  the  United 
States  unless  NHTSA  has  decided  that 
the  motor  vehicle  is  substantially 
similar  to  a  motor  vehicle  of  the  same 
model  year  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115.  Once  NHTSA 
decides  that  a  nonconforming  vehicle  is 
eligible  for  importation,  it  may  be 
imported  by  a  person  who  is  registered 
with  the  agency  pursuantto  49  U.S.C. 
30141(c).  Before  releasing  the  vehicle 
for  use  on  public  streets,  roads,  or 
highways,  the  registered  importer  must 
certify  to  NHTSA,  pm-suant  to  49  U.S.C. 
30146(a),  that  the  vehicle  has  been 
brought  into  conformity  with  all 
applicable  FMVSS. 


If  a  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  is  decided  to  contain  a 
defect  related  to  motor  vehicle  safety,  or 
not  to  comply  with  an  applicable 
FMVSS.  49  U.S.C.  30147(a)(1)(A) 
provides  that  the  same  defect  or 
noncompliance  is  deemed  to  exist  in 
any  nonconforming  vehicle  that  NHTSA 
has  decided  to  be  substantially  similar 
and  for  which  a  registered  importer  has 
submitted  a  certificate  of  conformity  to 
the  agency.  Under  49  U.S.C. 
30147(a)(1)(B).  the  registered  importer  is 
deemed  to  be  the  nonconforming 
vehicle's  manufacturer  for  the  piupose 
of  providing  notification  of,  and  a 
remedy  for,  the  defect  or 
noncompliance. 

To  apprise  registered  importers  of  the 
vehicles  for  which  they  must  conduct  a 
notification  and  remedy  (i.e..  "recall") 
campaign.  49  U.S.C.  30147(a)(2) 
requires  NHTSA  to  publish  in  the 
Federal  Register  notice  of  any  defect  or 
noncompliance  decision  that  is  made 
with  respect  to  substantially  similar 
U.S.  certified  vehicles.  Aimex  A 
contains  a  list  of  all  such  decisions  that 
were  made  during  Calendar  Year  2002. 
The  list  identifies  the  Recall  Number 
that  was  assigned  to  the  recall  by 
NHTSA  after  the  agency  received  the 
manufacturer's  notification  of  the  defect 
or  noncompliance  under  49  CFR  part 
573.  After  December  31,  2003,  NHTSA 
will  publish  a  comparable  list  of  all 
defect  and  noncompliance  decisions 
affecting  nonconforming  imported 
vehicles  that  are  made  during  the 
current  calendar  year. 

Under  49  U.S.C.  30120(a),  a 
manufacturer  may  remedy  a  safety- 
related  defect  or  noncompliance  in  a 
motor  vehicle  by  repairing  the  vehicle, 
replacing  the  vehicle  with  an  identical 
or  reasonably  equivalent  vehicle,  or  by 
refunding  the  purchase  price,  less  a 
reasonable  allowance  for  depreciation. 
For  each  of  the  vehicles  listed,  the 
manufacturer  elected  to  remedy  the 
defect  or  noncompliance  by  repair,  and 
not  by  replacing  the  vehicle  or  by 
refunding  the  purchase  price. 

Authority:  49  U.S.C.  30147(a)(2);  49  CFR 
593.8;  delegations  of  authority  at  49  CFR  1.50 
and  501.8. 

Issued  on:  September  12.  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 


Annex  A— Calendar  Year  2002  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers 


Make 


ACURA 


Model 


Model  year 


3.5RL 


2000 


NHTSA  recall 
No. 


02V1 19000 


54780 
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Annex  A— Calendar  Year  2002  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers — Continued 


Make 


Model 


Model  year 


NHTSA  recall 
No. 


ACURA  

ACURA  

BMW  

BMW 

BMW  

BMW  

BMW  

BMW 

BMW  „... 

BUICK  .^. 

BUICK 

BUICK 

BUICK 

BUICK 

BUICK 

CADILLAC  

CADILLAC  

CADILLAC 

CADILLAC  

CADILLAC 

CADILLAC  

CHEVROLET  

CHEVROLET 

CHEVROLET  

CHEVROLET  

CHEVROLET  ,. 

CHEVROLET  

CHEVROLET 

CHEVROLET 

CHEVROLET 

CHEVROLET  

CHEVROLET  

CHEVROLET  

CHEVROLET  

CHEVROLET 

CHEVROLET  

CHEVROLET 

CHEVROLET  

CHEVROLET  

CHEVROLET 

CHEVROLET 

CHEVROLET  

CHEVROLET  

CHEVROLET  

CHEVROLET  

CHEVROLET 

CHEVROLET  

CHEVROLET  

CHEVROLET  

CHRYSLER  

CHRYSLER  „... 

CHRYSLER  

CHRYSLER  

CHRYSLER  :.... 

CHRYSLER  

CHRYSLER 

CHRYSLER 

CHRYSLER 

CHRYSLER  _ 

CHRYSLER  

CHRYSLER  

CHRYSLER  

CHRYSLER  

CHRYSLER  

CHRYSLER  

CHRYSLER 

CHRYSLER .^ 

CHRYSLER  

CHRYSLER  

CHRYSLER  

CHRYSLER  „ 


3.5RL 
MDX 
3231 
3231  I 
3281 
3281 
7451 
X5  . 


X5 

LESAllRE 
LESA  iRE 
LESAi  »RE 
PARK  AVENUE 
REND  EZVOUS 
SKYL  iRK 
DEVIL  LE 
DEVIII.E 
ESCALADE 
ESCAJ-ADE 
ESCALADE 
ESCA  JVDE 
BLAZIiR 
BLAZIiR 
BLAZIiR 
CAVA  .lER 
CAVA  JER 
CAVA  JER 
EXPR  ESS 
EXPR  ESS 
EXPRESS 

IMPAliA 

IMPAliA  

MALiau 

MONTE  CARLO 

MON-^  CARLO 

SILVfflADO 

SUBU  =IBAN  

TAHOE  

TAHOE  

TAHOE 

TAHO  E 

TRAIL  3LAZER  

TRAIL  3LA2ER  

TRAIL  BLAZER  

TRAIL  BLAZER  

VENTJRE  

VENTJRE  

VENTJRE  

VENTJRE  

300M  

300M 

CONCORDE  

CONCORDE  

LHS  , 

LHS 

PT  CRUISER  

PT  CS^UISER  

PT  CfiUiSER  

PT  CRUISER  

SEBRlNG  

SEBR  NG  

TOWf  I  AND  COUNTRY 
TOWII  AND  COUNTRY  . 
TOWN  AND  COUNTRY  . 
TOWII  AND  COUNTRY 
TOWN  AND  COUNTRY 
TOWN  AND  COUNTRY 
TOWf  I  AND  COUNTRY 
TOWr  I  AND  COUNTRY 
TOWl  I  AND  COUNTRY 
TOWr  I  AND  COUNTRY 


2002 
2002 
1999 
2000 
1999 
2000 
2002 
2000 
2001 
2002 
2002 
2003 
2001 
2002 
1996 
2002 
2002 
2000 
2001 
2002 
2003 
2000 
2001 
2002 
1995 
1996 
1997 
2003 
2003 
2003 
2002 
2003 
2002 
1999 
2002 
2000 
2000 
2000 
2000 
2001 
2002 
2002 
2002 
2002 
2003 
2001 
2001 
2002 
2003 
2000 
2001 
2000 
2001 
2000 
2001 
2001 
2001 
2001 
2002 
1996 
1997 
1996 
1996 
1997 
1997 
1997 
1998 
1998 
1998 
1999 
1999 


02V1 19000 
02V226000 
02V223000 
02V223000 
02V223000 
02V223000 
02V1 50000 
02V1 94000 
02V1 94000 
02V067000 
02V222000 
02V222000 
02V328000 
02V222000 
02V070000 
02V067000 
02V222000 
02V253000 
02V253000 
02V253000 
02V2240Q0 
01V364000 
01V364000 
01V364000 
02V070000 
02V070000 
02V070000 
02V305000 
02V326000 
02V330000 
02V222000 
02V222000 
02V1 07000 
02V329000 
02V222000 
02V1 78000 
02V1 78000 
02V1 78000 
02V253000 
02V253000 
02V253000 
02V121000 
02V222000 
02V273000 
02V222000 
01V383000 
02V329000 
02V222000 
02V222000 
01V273000 
01V273000 
01V273000 
01V273000 
01V273000 
01V273000 
02V162000 
02V214000 
02V215000 
02V2150D0 
02V1 86000 
02V1 86000 
00V268000 
02V293000 
00V268000 
02V076000 
02V293000 
02V268000 
02V076000 
02V293000 
02V268000 
02V076000 
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AmEx  A— Calendar  Year  2002  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers— Continued 


Make 


CHRYSLER  

DODGE  

DODGE 

DODGE  

DODGE  .: 

DODGE.... 

DODGE 

DODGE 

DODGE  

DODGE 

DODGE  

DODGE 

DODGE  

DODGE 

DODGE  

DODGE 

DODGE 

DODGE 

^  DODGE 

DODGE 

DODGE  

DODGE  

DODGE  

DODGE  

DODGE 

DODGE  

DODGE 

DODGE  

DODGE  ....." 

DODGE 

DODGE 

DODGE 

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

FERRARI  

FERRARI  

FORD  

FORD 

FORD  

FORD 

FORD  

FORD 

FORD  

FORD 

FORD  

FORD  

FORD  

FORD' 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FREIGHTLINER 
FREIGHTLINER 
FREIGHTLINER 

GMC 

GMC 

GMC 

GMC 

GMC 

GMC 

GMC 

GMC 


Model 


Model  year 


NHTSA  recall 
No. 


TOWN  AND  COUNTRY 
CARAVAN  


CARAVAN  

CARAVAN  

CARAVAN  

CARAVAN  

CARAVAN 

CARAVAN  

CARAVAN 

CARAVAN  

CARAVAN  

CARAVAN  

GRAND  CARAVAN 
GRAND  CARAVAN 
GRAND  CARAVAN 
GRAND  CARAVAN 
GRAND  CARAVAN 
GRAND  CARAVAN 
GRAND  CARAVAN 
GRAND  CARAVAN 
GRAND  CARAVAN 

INTREPID 

INTREPID 

RAM  

RAM  

RAM  

RAM  


VIPER   

VIPER 

VIPER   

VIPER   

VIPER 

VIPER   

VIPER   

VIPER   

VIPER  

VIPER 

VIPER   

VIPER   

VIPER   

360MODENA  

360  SPIDER 

CROWN  VICTORIA 
F250  


F350  

F450  

F550  .>..... 

F650  

F750  

F750  „... 

F750  

RANGER  

TAURUS 

TAURUS 

TAURUS 

THUNDERBIRD 

WINDSTAR 

WINDSTAR  ....... 

WINDSTAR  

WINDSTAR  

FLD 

FLD  

FLD   

DENALI  

DENALI  

DENALI  

ENVOY  

ENVOY  

ENVOY  

ENVOY  

JIMMY  


2000 

02V268000 

1996 

00V268000 

1996 

02V293000 

1997 

OOV268000 

1997 

02V076000 

1997 

02V293000 

1998 

00V268000 

1998 

02V076000 

1998 

02V293000 

1999 

00V268000 

1999 

02V076000 

2000 

00V268000 

1996 

00V268000 

1996 

02V293000 

1997 

00V268000 

1997 

02V293000 

1998 

00V.268000 

1998 

02V293000 

1999 

00V268000 

2000 

00V268000 

2002 

02V274000 

2000 

01V273000 

2001 

01V273000 

1997 

02V161000 

1998 

02V161000 

2001 

02V042000 

2002 

02V1 59000 

1996 

01V312000 

1996 

01V313000 

1997 

01V312000 

1997 

01V313000 

1998 

01V120000 

1998 

01V312000 

1998 

01V313000 

1999 

01V120000 

1999 

01V312000 

1999 

01V313000 

2000 

01V120000 

2000 

01V313000 

2001 

01 VI 20000 

2001 

02V091000, 

2001 

02V091000 

2002 

02V249000 

1999 

02V068000 

1999 

02V068000 

1999 

02V068000 

1999 

02V068000 

2001 

02V024000 

2000 

02V024000 

2001 

02V024000 

2002 

02V024000 

2002 

02V035000 

2000 

02V266000 

2001 

02V266000 

2002 

02V266000 

2002 

02V1 69000 

1995 

02V101000 

1996  • 

02V101000 

2000 

02V072000  . 

2001 

02V072000 

1994 

01V209000 

1995 

01V209000 

1997 

02V077000 

2000 

02V253000 

2001 

02V253000 

2002 

02V253000 

2002 

02V121000 

2002 

02V222000 

2002 

02V27300 

2003 

02V222000 

2000 

01V364000 
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Annex  A— Calendar  Year  2002  Recalls  Af  -ecting  Vehicles  Imported  by  Registered  Importers— Continued 


Make 


CHRYSLER  .... 

DODGE 

DODGE  

DODGE 

DODGE 

DODGE  

DODGE  

DODGE 

DODGE 

DODGE  

DODGE  

DODGE 

DODGE  

DODGE  

DODGE 

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

DODG^- 

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

DODGE 

DODGE  

DODGE  

DODGE  

DODGE 

DODGE 

DODGE  

DODGE  

DODGE  

DODGE  

DODGE  

DODGE 

FERRARI  

FERRARI  

FORD 

FORD 

FORD  \ 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD 

FORD' 

FORD 

FORD 

FORD 

FORD  

FORD 

FORD  

FREIGHTLINER 
FREIGHTLINER 
FREIGHTLINER 

CMC 

CMC 

GMC 

GMC 

GMC 

GMC 

GMC 

GMC 


Model 


T<  WN  AND  COUNTRY 
C/RAVAN  


O.RAVAN  

O.RAVAN  

O.RAVAN  

O^RAVAN  

CARAVAN  

CARAVAN  

C/.RAVAN  

C/RAVAN  

C/RAVAN  

C/RAVAN  

G(  lAND  CARAVAN 
GF  lAND  CARAVAN 
GflAND  CARAVAN 
Of  lAND  CARAVAN 
GF  lAND  CARAVAN 
GF  AND  CARAVAN 
Gf  AND  CARAVAN 
GF  AND  CARAVAN 
GF  AND  CARAVAN 

IN  "REPID 

INTREPID 


F5, 


RAM   

R/iM  

R/M  

R/M  

VII 'ER   

VII 'ER   

VII 'ER   

VII 'ER   

VII 'ER   

VII 'ER   

VII'ER   

VII 'ER   

VICER   ....; 

VII  ER   

VII  ER  

VII  ER   

VII  ER 

3© I MODENA  

3&  I  SPIDER  

CF  OWN  VICTORIA 

F2;0  

FSIO  

F4i0  


iO 


F6i0  

F7;o 

F7i;0  

F71,0  

RA^JGER  ...: 

JRUS 

TAJRUS 

TAJRUS 

TH  JNDERBIRD 

Wl  JDSTAR  

Wl  JDSTAR  

Wl  4DSTAR  

Wl  JDSTAR  

FL  )   

FL  )   

FL  )   

DE  >JALI  

DE^ALI 

DE'JALI   

EN/OY 

EN/OY 

EN/OY  

EN/OY  „ 

JI^MY  


Model  year 


2000 
1996 
1996 
1997 
1997 
1997 
1998 
1998 
1998 
1999 
1999 
2000 
1996 
1996 


NHTSA  recall 
No. 


02V268000 
00V268000 
02V293000 
00V268000 
02V076000 
02V293000 
00V268000 
02V076000 
02V293000 
00V268000 
02V076000 
00V268000 
00V268000 
02V293000 
1997  I  00V268000 

1997  i  02V293000 

1998  !  00V268000 

1998  02V293000 

1999  I  00V268000 

2000  ;  00V268000 
2002  !  02V274000 

2000  j  01V273000 

2001  01V273000 

1997  j  02V161000 

1998  I  02V161000 

2001  I  02V042000 

2002  02  VI 59000 
1996  01V312000 

1996  01V313000 

1997  j  01V312000 
01V313000 
01 VI 20000 
01V312000 
01V3r3000 
01 VI 20000 
01V312000 
01V313000 
01 VI 20000 
01V313000 
01 VI 20000 
02V091000 
02V091000 
02V249000 
02V068000 
02V068000 
02V068000 
02V068000 
02V024000 
02V024000 
02V024000 
02V024000 
02V035000 
02V266000 
02V266000 

2002  i  02V266000 
2002  02  VI 69000 
02V101000 
02V101000 
02V072000 
02V072000 
01V209000 
01V209000 
02V077000 
02V253000 
02V253000 
02V253000 
02V121000 
02V222000 
02V27300 
02V222000 
01V364000 


1997 
1998 
1998 
1998 
1999 
1999 
1999 
2000 
2000 
2001 
2001 
2001 
2002 
1999 
1999 
1999 
1999 
2001 
2000 
2001 
2002 
2002 
2000 
2001 


1995 
1996 
2000 
2001 
1994 
1995 
1997 
2000 
2001 
2002 
2002 
2002 
2002 
2003 
2000 


4 
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Annex  A— Calendar  Year  2002  Recalls  Affecting  Vehicles  Imported  by  Registered  Importers— Continued 


Make 


JEEP 

JEEP 

JEEP 

JEEP 

JEEP  

JEEP  

JEEP  

JEEP  

JEEP  

JEEP  

JEEP  

JEEP  

JEEP 

JEEP  

JEEP  

JEEP  

JEEP  

JEEP  „.. 

JEEP  

KENWORTH  . 
KENWORTH  . 

lj^nd  rover 
land  rover 
land  rover 
land  rover 

MAZDA  

MAZDA  

MINI   

NISSAN  ..• 

NISSAN 

NISSAN 

NISSAN 

NISSAN 

NISSAN 

NISSAN 

NISSAN 

OLDSMOBILE 
OLDSMOBILE 
OLDSMOBILE 
OLDSMOBILE 
OLDSMOBILE 
OLDSMOBILE 
OLDSMOBILE 
OLDSMOBILE 
PETERBILT  ... 
PETERBILT  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 
PLYMOUTH  ... 

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  


Model 


GRAND  CHEROKEE 
GRAND  CHEROKEE 
GRAND  CHEROKEE 
GRAND  CHEROKEE 
GRAND  CHEROKEE 
GRAND  CHEROKEE 
GRAND  CHEROKEE 

UBERTY  

WRANGLER 

WRANGLER 

WRANGLER 

WRANGLER 

WRANGLER 

WRANGLER 

WRANGLER  

WRANGLER 

WRANGLER 

WRANGLER 

WRANGLER  

T300  

T800  

DISCOVERY  II  

DISCOVERY  II  

DISCOVERY  II  

DISCOVERY  II  

MPV 

MPV 

COOPER 

MAXIMA  


MAXIMA  

MAXIMA  

MAXIMA  

MAXIMA  

PATHFINDER  

SENTRA  

SENTRA  

ACHIEVA 

ACHIEVA 

AURORA  

BRAVADA  

BRAVADA  

SILHOUETTE 

SILHOUETTE  

SILHOUETTE  

357  

358 

GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 
GRAND  VOYAGER 

VOYAGER  

VOYAGER  

VOYAGER  

VOYAGER  

VOYAGER  

VOYAGER  

VOYAGER  

VOYAGER  

VOYAGER  

VOYAGER 

VOYAGER  

AZTEK  

AZTEK  

BONNEVILLE 

BONNEVILLE 

GRAND  AM 

GRAND  AM  


Model  year 


2000 

2001 

2002 

2002 

2002 

2002 

2002 

2002 

1990 

1991 

1992 

1993 

1994 

1995 

2000 

2001 

2001 

2002 

2002 

2002 

2002 

1999 

1999 

2000 

2000 

2000 

2001 

2002 

1997 

1998 

2001 

2002 

2002 

1994 

2001 

2002 

1996 

1997 

2002 

2002 

2002 

2001 

2001 

2002 

2001 

2001 

1996 

1996 

1997 

1997 

1998 

1998 

1999 

2000 

1996 

1996 

1997 

1997 

1997 

1998 

1998  1 

1998 

1999 

1999 

2000 

2001 

2001 

2002 

2003 

1996 

1997 


NHTSA  racaH 
No. 


02V1 04000 
02V1 04000 
01V348000 
01V374000 
02V032000 
02V099000 
02V1 04000 
01V373000 
02V041000 
02V041000 
02V041000 
02V041000 
02V041000 
02V041000 
02V104000 
02V075000 
02V1 04000 
02V075000 
02V1 04000 
02V241001 
02V241001 
02V022000 
02V028000 
02V022000 
02V028000 
01V382000 
01V382000 
02V201000 
02V171000 
02V171000 
02V1 46000 
02V043000 
02V1 46000 
02V1 25000 
01V376000 
01V376000 
02V070000 
02V070000 
02V2220dO 
02V121000 
02V222000 
01V383000 
02V329000 
02V222000 
02V018001 
02V018001 
00V268000 
02V2g3000 
00V268000 
02V293000 
00V268000 
02V293000 
00V268000 
00V268000 
00V268000 
02V293000 
00V268000 
02V076000 
02V293000 
00V268000 
02V076000 
02V293000 
00V268000 
02V076000 
00V268000 
01V383000 
02V329000 
02V222000 
02V222000 
02V070000 
02V070000 
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Annex  A— Salendar  Year  2002  Recalls  Affec"  ing  Vehicles  Imported  by  Registered  Importers— Continued 


Make 


Model 


Model  year 


NHTSA  recall 
No. 


PONTIAC 

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

PONTIAC  

SUBARU  

TOYOTA  

TOYOTA  

TOYOTA  

TOYOTA  

TOYOTA  

TOYOTA  

TOYOTA  

TOYOTA  

TOYOTA  

TOYOTA  

TOYOTA  

TRIUMPH 

TRIUMPH  ...: 

VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN 
VOLKSWAGEN 

VOLVO 

VOLVO 

VOLVO 

VOLVO 

VOLVO 

VOLVO 

VOLVO 

VOLVO 

VOLVO 

VOLVO 

VOLVO 


PRIX 

PRIX 

kNA  .... 

SUA  .... 
IkNA  .... 


GRANtf 
GRANi 

montJ 

MONTI 
MONTij 

MONTANA  

MONTANA  

SUNFIRE 

SUNR  \E 

SUNFI  ^E 

TRANJ   SPORT 

VIBE  

outb;  CK 

4  RUNNER 

4  RUNNER 

4  RUNNIER 

CORO  -LA  

ECHO  

ECHO  

HIGHL  VNDER  .. 
HIGHL  VNDER  .. 

TUNDflA  

TUNDdA  

TUNDFIA  

SPEED  TRIPLE 
SPEEd  TRIPLE 

GOLF   

GOLF  , 

JETTA  

JETTA  

NEW  BEETLE 

NEW  E  EETLE 

PASSAT 

880  . 

VNL 

VNL 

VNL 

VNL 

VNL 

VNL  , 

WCA 

WG  . 

WIA 

WIA 


1999 
2001 
1999 
2001 
2001 
2002 
2003 
1995 
1996 
1997 
1999 
2003 
2002 
1996 
1997 
1998 
2003 
2001 
2002 
2001 
2002 
1999 
2000 
2001 
2001 
2001 
2001 
2002 
2001 
2002 
2001 
2002 
1996 
1999 
1999 
1999 
2000 
2000 
2001 
2001 
1993 
1994 
1993 
1996 


02V027000 
02V329000 
02V027000 
01V383000 
02V329000 
02V222000 
02V222000 
02V070000 
02V070000 
02V070000 
02V027000 
02V074002 
02V079000 
02V021000 
02V021000 
02V021000 
02V074001 
02V268000 
02V268000 
02V208000 
02V208000 
02V050000 
02V050000 
02V050000 
01V339000 
02V242000 
02V031000 
02V031000 
02V031000 
02V031000 
02V031000 
02V031000 
02V256000 
02V096000 
02V1 10000 
02V238000 
02V1 10000 
02V238000 
02V1 10000 
02V238000 
02V238000 
02V238000 
02V238000 
02V238000 


[FR  Doc.  03-23776  Filed  9-17-03;  8:45  am]         with  Federa 

BILLING  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2003-15990;  Notice  1] 

Mazda  North  American  Operations; 
Receipt  of  Application  for 
Determination  of  Inconsequential 
Noncompliance 

Mazda  North  American  Operations, 
on  behalf  of  Mazda  Motor  Coqjoration 
of  Hiroshima,  Japan  (Mazda),  has 
applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  49  U.S.C.  chapter  301  "Motor 
Vehicle  Safety"  for  a  noncompliance 


Motor  Vehicle  Safety 
Standard  (FJkVSS)  No.  208,  "Occupant 
Crash  Protec  don,"  on  the  basis  that  the 
noncomplia  ice  is  inconsequential  to 
motor  vehic!  e  safety.  Mazda  has  filed  a 
report  of  noncompliance  pursuant  to  49 
CFR  part  571  "Defect  and 
Noncompliance  Reports." 

This  notic  3  of  receipt  of  the 
application  s  published  imder  49 
U.S.C.  3011J  and  30120  and  does  not 
represent  em  f  agency  decision  or  other 
exercise  of  ji  idgment  concerning  the 
merits  of  the  application.  See  49  U.S.C. 
30118(d)  and  30120(h). 

Mazda  submitted  the  following 
information  in  accordance  with  the 
requirements  of  49  CFR  part  556, 
"Exemption  [for  Inconsequential  Defect 
or  Noncompliance." 


Summary  of  the  Petition 

Approximately  350  MY  2002  and 
2003  Mazda  MPVs  produced  for  sale  "in 
the  U.S.  territories"  were  manufactured 
with  airbag  warning  labels  intended  for 
the  Canadian  market.  Thus,  the  labels 
contain  warnings  in  both  English  and 
French.  As  a  result,  the  area  of  the 
English  warning  is  only  16  square 
centimeters,  as  opposed  to  the  30  square 
centimeters  required  by  FMVSS  No. 
208.  This  condition  does  not  comply 
with  the  requirements  of  S4. 5.1  of 
FMVSS  No.  208. 

Mazda  learned  of  this  problem  when 
a  service  engineer,  employed  by  Mazda 
Canada  Inc.,  informed  them  that  some 
2003  model  year  MPVs  had  no  French 
airbag  warning  on  the  vinyl  sun  visor. 
Mazda's  subsequent  investigation 
revealed  that  some  of  the  labels 
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intended  for  vehicles  that  would  be 
shipped  to  Canada  were  installed  in 
vehicles  produced  for  sale  in  the  U.S. 
territories,  and  some  vehicles  produced 
for  sale  in  Canada  included  labels 
intended  for  the  U.S.  market. 

Mazda  argued  that  first,  the  warning 
contained  on  the  bilingual  label  is 
identical  to  the  warning  required  by  the 
standard.  Second,  the  layout  of  the  label 
and  its  location  in  the  vehicle  is  also  the 
same  as  the  requirements  of  the 
standard.  The  only  difference  between 
the  noncomplying  label  and  the  label 
required  by  the  standard  is  that  the 
information  on  the  label  is  also 
provided  in  French  and  the  area  of  the 
English  language  warning  is  16  square 
centimeters  rather  than  the  30  square 
centimeters  required  by  the  standard. 

Since  January  1997,  Mazda  has  sold 
more  than  260,000  vehicles  with  this 
identical  bilingual  label  in  Canada,  hi 
that  time,  Mazda  believes  that  NHTSA 
has  not  had  a  single  complaint  that  a 
driver  or  passenger  was  unable  to 
decipher  the  information  on  the  label 
because  of  the  size  of  the  message.  If 
there  are  individuals  who  have 
difficulty  reading  the  size  of  the 
warning,  the  information  is  also  found 
in  the  owner's  manual. 

Mazda  believes  that  its 
noncompliance  with  S4.5.1  of  FMVSS 
No.  208  does  not  present  a  risk  to 
vehicle  safety  and  that  it  should  be 
exempt  from  the  notification  and 
remedy  requirements  of  the  Safety  Act. 

Availability  of  the  Petition  and  Other 
Documents 

The  petition  and  other  relevant 
information  are  available  for  public 
inspection  in  NHTSA  Docket  No. 
NHTSA-2003-15990;  Notice  1.  You 
may  call  the  Docket  at  (202)  366-9324 
or  you  may  visit  the  Docket 
Management  in  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (10  a.m.  to  5  p.m.,  Monday 
through  Friday).  You  may  also  view  the 
petition  and  other  relevant  information 
on  the  internet.  To  do  this,  do  the 
following: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "Simple 
Search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/searchfonn.simple.cfm/), 
type  in  the  docket  number  "xxxxxxx." 
After  typing  the  docket  number,  click  on 
"Search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 


comments.  You  may  download  the 
comments  and  other  materials. 
Comments:  You  may  submit 
comments  by  DOT  DMS  Docket  Number 
NHTSA  2003-15990;  Notice  1.  by  any  of 
the  following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facihty; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building. 
Room  PL-401,  Washington,  DC  20590-. 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington. 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  accept  Federal  holidays. 

•  Federal  Rulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  practicable. 
When  the  application  is  granted  or 
denied,  a  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  20, 
2003. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  September  11,  2003. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  03-23875  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  «9ia-5»-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  tlie  Comptroller  of  the 
Currency 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Office  of  Thrift  Supervision 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Information  Collectfon;  Comment 
Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 


System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS), 
Treasury. 

ACTION:  Joint  notice  and  request  for 
comment. 

SUMMARY:  The  OCC,  Board,  FDIC,  and 
OTS  (collectively,  the  Agencies),  as  part 
of  their  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invite  the  general  public  and  other 
Federal  agencies  to  comment  on  the 
proposed  extension,  without  revision,  of 
their  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
Agencies  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
Agencies  are  soliciting  comment 
concerning  the  proposed  extension  of 
OMB  approval  of  the  information 
collections  contained  in  their  respective 
CRA  Siuishine  (Disclosure  and 
Reporting  of  CRA-Related  Agreements) 
regulations. 

DATES:  Comments  should  be  submitted 
by  November  17,  2003. 
ADDRESSES:  Comments  should  be 
directed  to  the  Agencies  and  the  OMB 
Desk  Officer  for  the  Agencies  as  follows: 

OCC:  Office  of  the  Comptroller  of  the 
Currency,  Public  Information  Room,  250 
E  Street,  SW.,  Mail  Stop  1-5,  Attention: 
1557-0219,  Washington,  DC  20219.  Due 
to  delays  in  delivery  of  paper  mail  in 
the  Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  electronic  mail.  Comments  may  be 
sent  by  fax  to  (202)  874-4448,  or  by 
electronic  mail  to 

regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  comments  at  the 
OCC's  Public  Information  Room.  You 
can  make  an  appointment  to  inspect  the 
comments  by  calling  (202)  874—5043. 

Board:  Written  comments  may  be 
mailed  to  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  However,  because  paper  mail 
in  the  Washington  area  and  at  the  Board 
of  Governors  is  subject  to  delay,  please 
consider  submitting  your  conunents  by 
electronic  mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  (202)  452-3819  or  (202) 
452-3102.  Members  of  the  public  may 
inspect  comments  in  Room  M-P-500 
between  9  a.m.  and  5  p.m.  on  weekdays 
pursuant  to  261.12,  except  as  provided 
in  261.14,  of  the  Board's  Rules 
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Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 

FDIC:  Steven  F.  Hanft,  Paperwork 
Clearance  Officer,  Legal  Division,  Room 
MB-3064,  Attention:  Comments/Legal 
Division.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429.  All  comments 
should  refer  to  "Community 
Reinvestment  Act  Regulation,  3064- 
0092."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  550  17th  Street  Building  (located 
on  F  Street),  on  business  days  between 
7  a.m.  and  5  p.m.  [Fax  number  (202) 
898-3838;  Internet  address: 
coinments@fdic.gov.]  Comments  may  be 
inspected  and  photocopied  in  the  FDIC 
Public  Information  Center,  Room  100, 
801  17th  Street.  NW.,  Washington,  DC 
between  9  a.m.  and  4:30  p.m.  on 
business  days. 

OTS:  Information  Collection 
Comments,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention:  1550-0105,  Fax  number  (202) 
906-6518,  or  e-mail  to 
infocoUection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at  http:/ 
/www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
pubhcinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

OMB  Desk  Officer  for  the  Agencies: 
Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503,  or  e-mail  to 
jlackeyf@omb.eop.gov. 

FOR  FURTHER  INFORMATK>N  CONTACT:  You 

may  request  additional  information 
from: 

OCC- Jessie  B.  Dunaway,  OCC 
Clearance  Officer,  (202)  874-5090. 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 

Board:  Cjmthia  Ayouch,  Federal 
Reserve  Board  Clearance  Officer,  (202) 
452-3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  M/S  41,  Washington,  DC 
20551. 

FDIC:  Steven  F.  Hanft,  Paperwork 
Clearance  Officer,  (202)  898-3907,Legal 
Division,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 


OTS:  Marilyn  K.  Burton,  OTS 
Clearance  Officer,  (202)  906-6467, 
Office  of  Thrift  Supervision,  1 700  G 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Titles:        J 
OCC:  Disclosure  and  Reporting  of  CRA- 

•  Related  A^eements  (12  CFR  35). 
Board:  Discldsure  and  Reporting 

Requiremaits  of  CRA-Related 

Agreements  (Reg  G). 
FDIC:  CRA  ainshine  (12  CFR  346). 
OTS:  CRA  Sunshine  (12  CFR  533). 

OMB  Control  Numbers: 
OCC:  1557-d219. 
Board:  710o4o299. 
FDIC:  3064-1039. 
OTS:  1550-0105. 


Type  o/fli 
revision,  of 
collection. 
Form  Nu 
Abstract: 


iew:  Extension,  without 
I  currently  approved 


er:  None. 

his  submission  covers  an 
extension  of  Ihe  Agencies'  currently 
approved  inmrmation  collections  in 
their  regulatflons  (12  CFR  part  35  (OCC), 
12  CFR  part  207  (Board),  12  CFR  part 
346  (FDIC).  a  nd  12  CFR  part  533  (OTS)). 
The  submiss  on  involves  no  change  to 
the  regulatio  is  or  to  the  information 
collection  rei  [uirements. 

The  inforn  ation  collection 
requirement!  contained  in  the 
regulations  a  re  as  follows: 

Section ,  6(b)(1)  requires  each 

nongovernm  mtal  entity  or  person 
(NGEP)  and  ( lach  insured  depository 
institution  oi  affiliate  (IDI)  that  enters 
into  a  covered  agreement  to  make  a  copy 
of  the  covere  i  agreement  available  to 
any  individu  al  or  entity  upon  request. 

Section B(c)(l)  requires  each  NGEP 

that  is  a  part; '  to  a  covered  agreement  to 
provide  with  in  30  days  after  receiving  a 
request  from  the  relevant  supervisory 
agency  (1)  a  i  ;omplete  copy  of  the 
agreement;  a  id  (2)  in  the  event  the 
NGEP  seeks  i  :onftdential  treatment  of 
any  portion  « if  the  agreement  under 
FOIA,  a  copj  of  the  agreement  that 
excludes  infdrmation  for  which 
confidential  jeatment  is  sought  and  an 
explanation  ustifying  the  request. 

Sections  _  .6(d)(l)(i)  and     6(d)(l)(ii) 
require  eachlDI  within  60  days  of  the 
end  of  each  oalendar  quarter  to  provide 
each  supervisory  agency  with  either  (1) 
a  complete  cppy  of  each  covered 
agreement  ei|tered  into  by  the  IDI  or 
affiliate  durihg  the  calendar  quarter;  and 
in  the  event  the  IDI  seeks  confidential 
treatment  of  any  portion  of  the 
agreement  umder  FOIA,  a  copy  of  the 
agreement  thjat  excludes  information  for 
which  confidential  treatment  is  sought 
and  an  explatiation  justifying  the 
request;  or  (2 )  a  list  of  all  covered 
agreements  e  ntered  into  by  the  IDI  or 
affiliate  duri  ig  the  calendar  quarter. 


Section .6(d)(2)  requires  an  IDI  or 

affiliate  to  provide  any  relevant 
supervisory  agency  with  a  complete 
copy  and  public  version  of  any  covered 
agreement,  if  the  IDI  submits  a  list  of 
their  covered  agreements  pursuant  to 
section  _.6(d)(l)(ii). 

Section .7(b)  requires  each  NGEP 

and  IDI  that  is  a  party  to  a  covered 
agreement  to  file  an  annual  report  with 
each  relevant  supervisory  agency 
concerning  the  disbursement,  receipt, 
and  uses  of  funds  or  other  resources 
under  the  covered  agreement. 

Section .7(f){2){ii)  requires  an  IDI 

that  receives  an  annual  report  fi-om  a 

NGEP  pursuant  to  section .7(f)(2)(i)  to 

file  the  report  with  the  relevant 
supervisory  agency  or  agencies  on 
behalf  of  the  NGEP  within  30  days. 

Section .4(b)  requires  an  IDI  that  is 

party  to  a  covered  agreement  that 
concerns  any  activity  described  in 

section 4. (a)  of  a  CRA  affiliate  to 

notify  each  NGEP  that  is  a  party  to  the 
agreement  that  the  agreement  concerns 
a  CRA  affiliate. 

Current  Actions 

The  agencies'  proposed  reduction  in 
burden  is  due  to  a  change  in  the  method 
of  estimating  the  burden.  The  initial 
estimate  was  based  on  the  assumption 
that  50  percent  of  insured  depository 
institutions  regulated  by  the  agencies 
are  party  to  one  covered  agreement.  The 
new  estimate  is  more  precise  because  it 
takes  into  accoimt  the  actual  number  of 
IDIs  or  their  affiliates  that  reported 
covered  agreements  to  the  agencies  in 
2001  and  2002.  The  number  of  NGEP 
respondents  is  based  on  an  assumption 
that  one  NGEP  is  a  party  to  each  covered 
agreement. 

Affected  Public:  Businesses  or  other 
for-profit;  individuals. 

Burden  Estimates: 

Estimated  Number  of  Respondents: 
OCC:  25  IDI;  337  NGEP 
Board:  13  IDI;  78  NGEP 
FDIC:  13  IDI;  36  NGEP 
OTS:  24  IDI;  120  NGEP 

Estimated  Number  of  Responses: 
OCC:  2,813 
Board:  637 
FDIC:  316 
OTS:  984 

Estimated  Annual  Burden  Hours: 

OCC:  3,899  hours 
Board:  910  hours 
FDIC:  501.6  hours 
OTS:  1,416  hours 
Frequency  of  Response:  On  occasion. 

Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  in  the 
request  for  OMB  approval.  All 
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•comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  is 
necessEiry  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  piuchase  of  services  to  provide 
information. 

Dated:  September  5,  2003. 
Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  C^ice  of  the  Comptroller 
of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  S>  stem,  September  4,  2003. 
Jennifer  J.  Johnson. 
Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  5th  day  of 
September,  2003. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

Dated:  September  10,  2003. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
[FR  Doc.  03-23802  Filed  9-17-03;  8:45  am] 

BILUNG  CODE  4810-33-P,  6210-01-P,  6714-01-P, 
6720-OHP 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-GS(D-1) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 


706-GS(D-l),  Notification  of 
Distribution  From  a  Generation- 
Skipping  Trust. 

DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665.  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
through  the  internet;  at 
AlIan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Notification  of  Distribution  From  a 
Generation-Skipping  Trust. 

OMB  Number.  1545-U43. 

Form  Number.  706-GS(D-l) 

Abstract:  Form  706-GS(D-l)  is  used 
by  trustees  to  provide  information  to  the 
IRS  and  to  distributees  regarding 
generation-skipping  distributions  from 
trusts.  The  information  is  needed  by 
distributees  to  compute  the  generation- 
skipping  tax  imposed  by  Internal 
Revenue  Code  section  2601.  The  IRS 
uses  the  information  to  verify  that  the 
tax  has  been  properly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  apprpved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
80,000. 

Estimated  Time  Per  Respondent:  4 
hours,  22  minutes. 

Estimated  Total  Annual  Burden 
Hours:  348,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


infcHination  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  informatiori. 

Approved:  September  10,  2003. 
Glenn  Kirkland,       v 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-23877  Filed  9-17-03;  8:45  am] 
BILLING  CODE  4S3(M)1-« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[INTL-64-93] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  INTL-64-93  (TD  8611). 
Conduit  Arrangements  Regulations 
(§§  1.881-4  and  1.6038A-3). 
DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  at  (202)  622- 
3179,  or  Lamice.Mack@irs.gov,  or 
Internal  Revenue  Service,  room  6407. 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224.  ,       : 

SUPPLEMENTARY  INFORMATION: 
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Title:  Conduit  Arrangements 
Regulations. 

OMB  Number:  1545-1440. 

Regulation  Project  Number:  INTL-64- 
93. 

Abstract:  This  regulation  provides 
rules  that  permit  the  district  director  to 
recharacterize  a  financing  arrangement 
as  a  conduit  arrrangement.  The 
recharacterization  will  affect  the  amount 
of  U.S.  withholding  tax  due  on 
financing  transactions  that  are  part  of 
the  financing  arrangement.  This 
regvdation  affects  withholding  agents 
and  foreign  investors  who  engage  in 
multi-party  financing  arrangements. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizatk>ns. 

Estimated  Number  of  Respondents: 
1000. 

Estimated  Time  Per  Respondent:  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  ONfB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Genendly,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


c  )StS  i 


or  start-up 
maintenanct 
to  provide  i 

Approved: 
Glenn  Kirkla^d 

IRS  Reports 
[FR  Doc.  03-: 

BILUNG  CODE 


and  costs  of  operation, 
,  and  purchase  of  services 
information. 

leptember  8^  2003. 

id, 
C  earance  Officer. 
2  3878  Filed  9-17-03;  8:45  am] 

4130-01-P 


DEPARTMEKT  OF  THE  TREASURY 

I 

Internal  Revjenue  Service 

[CO-46-^I 

Proposed  Collection;  Comment 
Request  forjRegulation  Project 

agency:  hitimal  Revenue  Service  (IRS), 
Treasmy.      [ 

ACTION:  Notike  and  request  for 
comments.  { 

summary:  Tie  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  p^erwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  |to  comment  on  proposed 
and/or  continuing  information 
collections,  is  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13(44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  dO-46-94  (TD  8594),  Losses 
on  Small  Biiiness  Stock  (§  1.244(e)-l). 
DATES:  WritKn  comments  should  be 
received  on  pr  before  November  17, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  pirect  all  written  comments 
to  Glenn  Kiikland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NWJ,  Washington,  DC  20224. 
FOR  FURTHEI)  INFORMATION  CONTACT: 
Requests  for,  additional  information  or 
copies  of  th«  regulation  should  be 
directed  to  I  amice  Mack  at  (202)  622- 
3179,  or  Lar 'iice.Mack@irs.gov,  or 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washingtonj  DC  20224. 

SUPPLEMENtJlRY  INFORMATION: 

Title:  Loss  es  on  Small  Business  Stock. 

OMB  Nun  ber:  1545-1447. 

Regulatioi  i  Project  Number:  CO-46- 
94. 

Abstract:  I  Section  1.1244(e)-l(b)  of  the 
regulation  n  iquires  that  a  taxpayer 
clciiming  an  ordinary  loss  with  respect 
to  section  1 244  stock  must  have  records 
sufficient  tO:  establish  that  the  taxpayer 
satisfies  the  requirements  of  section 


1244  and  is  entitled  to  the  loss.  The 
records  are  necessary  to  enable  the 
Service  examiner  to  verify  that  the  stock 
qualifies  as  section  1244  stock  and  to 
determine  whether  the  taxpayer  is 
entitled  to  the  loss. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(bj  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital    - 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  10,  2003. 
Glenn  Kirkland, 

IRS  Reports  Cleamnce  Officer. 

[FR  Doc.  03-23879  Filed  9-17-03;  8:45  am) 
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Environmental 
Protection  Agency 

40  CFR  Part  6l 

National  Emission  Standards  for 
Hazardous  Air  Pollution  for  Asbestos; 
Direct  Final  Rule  and  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPai161 

[OAR-SMta-OOtt,  Fm.-7561-2] 

Nrttomd  Emieaion  Standards  for 
Hazardous  Ahr  Pollutants  for  Asbestos 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  amendments. 

summary:  On  November  20, 1990.  the 
EPA  issued  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  asbestos  under  section  112  of  the 
Clean  Air  Act  (CAA).  This  action  will 
amend  the  citation  for  labeling 
containers  of  asbestos  waste  materials, 
based  on  requirements  in  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  asbestos 
standard  for  the  construction  industry 
for  proper  labeling  of  asbestos  waste. 
The  amendments  are  being  made  to 
correctly  cite  the  appropriate  numbering 
of  the  provisions  in  the  OSHA 
regulations.  We  are  making  the 
amendments  by  direct  final  rule, 


without  priof  proposal,  because  we 
view  the  revKions  as  noncontroversial 
and  anticipate  no  adverse  comments. 

DATES:  The  direct  final  rule  is  effective 
on  Novembei  17,  2003  without  further 
notice,  unles  j  EPA  receives  adverse 
written  comment  by  October  20,  2003  or 
if  a  public  hearing  is  requested  by 
September  2^,  2003.  If  EPA  receives 
such  conune^ts,  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
indicating  which  provisions  will 
become  effec  ive  and  which  provisions 
are  being  wit  idrawn  due  to  adverse 
comment. 

ADDRESSES:  ( lomments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate,  if 
possible)  to:  Kir  and  Radiation  Docket 
Center  (6102 T),  Attention  Docket 
Number  OAR-2002-0082,  EPA  West. 
1200  Pennsylvania 
Washington,  DC  20460.  In 
'  pourier,  deliver  comments 
if  possible)  to:  Air  and 
Radiation  Dajcket  Center  (6102T), 
Attention  Do  :ket  Number  OAR-2002- 
0082.  U.S.  EFA,  1301  Constitution 
Avenue,  NW  ,  Room  B-108, 
Washington,  t)C  20460.  We  request  that 
a  separate  copy  of  each  public  comment 


Room  B-108 
Avenue,  NW 
person  or  by 
(in  duplicate 


also  be  sent  to  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION  . 
CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Fairchild.  U.S.  EPA,  Minerals  and 
Inorganic  Chemicals  Group  (C-504-05), 
Emission  Standards  Division,  Office  of 
Air  Quality  Planning  and  Standards, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5167.  facsimile  niunber  (919)  541-5600. 
electronic  mail  address: 
fairchild.susan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Entities  potentially  regulated 
by  this  action  are  owners  and  operators 
of:  asbestos  mills,  fabricating  and 
manufactiiring  operations  that  involve 
asbestos  or  asbestos-containing 
products,  demolition  and  renovation 
operations  involving  asbestos- 
containing  building  materials, 
operations  in  which  asbestos-containing 
materials  are  spray  applied,  and  active 
and  inactive  asbestos  waste  disposal 
sites. 

Categories  and  entities  potentially 
regulated  by  this  action  include  those 
listed  in  the  following  table: 


Category 


NAICS 


Examples  of  regulated  entities 


Industrial 
Irxlustrial 
Industrial 
Industrial 
Industrial 
Industrial 
Industrial 
Industrial 
Industrial 
Industrial 
Industrial 
Industrial 


23 

23594 

^562112 

562211 

5629 

56191 

332992 

33634 

327 

3279 

32791 

32799 


Construction. 

Wrecking  and  Demolition  Contractors. 

Hazardous  Waste  Collection. 

Hazardous  Waste  Treatment  and  Disposal. 

Remediation  and  Other  Waste  Management  Services. 

Packaging  and  Labeling  Services. 

Small  Arms  Ammunition  Manufacturing. 

Motor  Vehicle  Systems  Manufacturing. 

Nonmetallic  Mineral  Product  Manufacturing. 

Other  Nonmetallic  Mineral  Product  Manufacturing. 

Abrasive  Product  Manufacturing. 

All  Other  Nonmetallk:  Mineral  Product  Manufacturing. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteifia  in  §61.140  of  the 
final  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  number  OAR-2002-0082. 
The  public  docket  consists  of  the 
docimients  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 


not  include  ( lonfidential  Business 
Information  CBI)  or  other  information 
whose  disclc  sure  is  restricted  by  statute. 
The  official  {  ublic  docket  is  the 
collection  of  materials  that  is  available 
for  public  vi(  wing  at  the  Air  Docket  in 
the  EPA  Doc  ;et  Center,  Room  B108, 
1301  Constit  ition  Ave.,  NW., 
Washington,  DC  20460.  The  EPA  Docket 
Center  Publii :  Reading  Room  is  open 
from  8:30  a.ti.  to  4:30  p.m.,  Monday 
through  Frid  ly,  excluding  legal 
holidays.  Thf  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744. 
The  telephoi  e  number  for  the  Air 
Docket  is  (20  2)  566-1742. 


Electronic  [A 
this  Federal 
electronicallV 
under  the  Feperal 
http://www. 


ccess.  You  may  access 
Register  document 
through  the  EPA  Internet 
Register  listings  at 
.gov/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  conmients.  access  the 
index  of  the  contents  of  the  official 
public  docket,  and  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search"  and  key  in  the 
appropriate  docket  identification 
number. 

Comments.  We  are  publishing  the 
direct  final  rule  without  prior  proposal 
because  we  view  the  amendments  as 
noncontroversial  and  do  not  anticipate 
adverse  comments.  We  consider  the 


tpa 
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changes  to  be  noncontroversial  because 
the  only  effect  is  to  correctly  cite  the 
appropriate  OSHA  labeling 
requirements  referenced  in  the  asbestos 
NESHAP  for  labeling  containers  of 
asbestos  waste.  The  revisions  adopted 
by  the  direct  final  rule  retain  the 
labeling  requirements  in  40  CFR  61.150. 
In  the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  in  the  event  that  timely  and 
significant  adverse  comments  are 
received. 

If  we  receive  any  relevant  adverse 
comments  on  the  amendments,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
which  provisions  will  become  effective 
and  which  provisions  are  being 
withdrawn  due  to  adverse  cominent.  We 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  Any  of  the  distinct 
amendments  in  the  direct  final  rule  for 
which  we  do  not  receive  adverse 
comment  will  become  effective  on  the 
date  set  out  above.  We  will  not  institute 
a  second  comment  period  on  the  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Worldwide  Web  (www).  In  addition  to 
being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  thjough  the  WWW. 
Following  signatiire,  a  copy  of  this 
action  will  be  posted  on  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules:  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
the  direct  final  rule  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 
Covut  of  Appeals  for  the  District  of 
Columbia  Circuit  by  November  17, 
2003.  Under  section  307(d)(7)(B)  of  the 
CAA,  only  an  objection  to  the  direct 
final  rule  that  was  raised  with 
reasonable  specificity  during  the  period  . 
for  public  comment  can  be  raised  diuing 
judicial  review.  Moreover,  under  section 
307(b)(2)  of  the  CAA,  the  requirements 
established  by  the  direct  final  rule  may 
not  be  challenged  separately  in  any  civil 
or  criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 

Outline.  The  following  outline  is 
provided  to  aid  in  reading  this  preamble 
to  the  direct  final  rule. 

I.  Background 


n.  Technical  Amendment  to  the  Asbestos 

NESHAP 
A.  How  are  we  changing  the  labeling 

citations? 
in.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibihty  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultatioii 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Eiivironmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 
I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 

I.  Background 

On  November  20, 1990,  the  Federal 
Register  published  EPA's  revision  of  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Asbestos 
(asbestos  NESHAP),  40  CFR  part  61, 
subpart  M  (55  FR  48406).  That  final  rule 
contained  regulatory  provisions  for  the 
labeling  of  asbestos  waste  that  cited  to 
regulations  then  in  place  from  OSHA  for 
proper  labeling  of  asbestos  waste. 
Subsequent  to  the  publication  of  that 
rule,  OSHA  has  renumbered  the 
provisions  cited  in  the  asbestos 
NESHAP.  The  direct  final  rule 
amendments  identify  the  current  OSHA 
regulatory  citations  for  properly  labeling 
asbestos  waste  that  is  managed  luider 
the  asbestos  N'ESHAP. 

n.  Technical  Amendment  to  the 
Asbestos  NESHAP 

The  ciurent  OSHA  citations  identified 
in  40  CFR  61.150  (a)(l)(iv)  and  Table  1 
foimd  at  40  CFR  61.156  do  not  correctly 
identify  the  appropriate  OSHA 
regulations.  TTie  direct  final  rule 
amendments  vdll  correct  the  paragraph 
and  table  to  conform  with  the  applicable 
and  appropriate  OSHA  regulations. 

A.  How  Are  We  Changing  the  Labeling 
Citations? 

When  EPA  last  revised  the  asbestos 
NESHAP,  EPA's  regulations  regarding 
labeling  (40  qpR  61.150(a)(l)(iv)  and 
Table  1  foimd  at  40  CFR  61.156)  cited 
to  regulations  then  in  place  from  the 
Occupational  Safety  and  Health 
Admhiistration  (OSHA)  for  proper 
labeling  of  asbestos  waste.  Those 
citations  were  29  CFR  1910.1001(j)(2) 
and  1926.58(k)(2)(iii).  Since  that  time, 
OSHA  has  renumbered  the  regulations 
cited  in  the  NESHAP  for  labeling 
asbestos  waste  (see  59  FR  40964,  August 


10,  1994;  and  60  FR  33973.  June  29, 
1995).  The  asbestos  NESHAP  regidation 
at  40  CFR  61.150(a)(l)(iv)  will  now  cite 
29  CFR  1910.1001(j)(4)  and 
1926.1101(k)(8).  In  Table  1-Cross 
Reference  to  Other  Asbestos 
Regulations,  the  left  hand  column  under 
OSHA,  the  citation  28  CFR  1926.58  will 
be  deleted  and  replaced  with  29  CFR 
1101. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
5173,  October  4,  1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  amendments  do  not  constitute 
a  "significant  regulatory  action"  because 
they  do  not  meet  any  of  the  above 
criteria.  Consequently,  this  action  was 
not  submitted  to  OMB  for  review  imder 
Executive  Order  12866. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  were 
submitted  to  and  approved  by  OMB 
imder  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  and  assigned  OMB 
control  No.  2060-0101.  An  Information 
Collection  Request  tICR)  document  was 
prepared  by  EPA  (ICR  No.  0111.10)  and 
a  "copy  may  be  obtained  from  Susan 
Auby  by  mail  at  U.S.  EPA,  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822T).  1200 
Pennsylvania  Avenue,  NW,  Washington 
DC  20460,  by  e-mail  at 
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auby.susan@epamail.epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  from  the  Internet  at 
http://www.epa.gov/icr. 

Today's  action  consists  primarily  of 
clarifications  to  the  final  rule  that 
impose  no  new  information  collection 
requirements  on  industry  or  EPA.  For 
that  reason,  we  have  not  revised  the  ICR 
for  the  existing  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
as  Amended  by  the  Small  Business 
Regulatory  Enforcemeht  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  under  the 
Administrative  Procedures  Act  or  any 
other  statute,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  EPA  has 
determined  that  the  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  assessing  the 
impact  of  today's  technical  amendments 
on  small  entities,  small  entities  are 
defined  as:  (1)  A  small  business  that  has 
fewer  than  750  employees:  (2)  a  small 
govemmrntal  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule 
amendments  on  small  entities,  the  EPA 
has  concluded  that  this  iction  will  not 
have  a  significant  impact  on  a^ 
substantial  number  of  small  entities. 
The  direct  final  rule  amendments  wil.1 
not  impose  any  new  requirements  on 
small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  includii^  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
euid  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
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create  new  responsibilities  among  EPA 
Regional  Offices,  States,  or  local 
enforcement  agencies.  The  technical 
amendments  will  not  have  new 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  otgovemment,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  the  direct 
final  rule  ainendments. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Government 

Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  direct  final  rule 
amendments  do  not  have  tribal 
implications  as  specified  in  Executive 
Order  13175.  They  would  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  the  direct  final  rule 
amendments. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  The  direct  final  rule 
amendments  are  not  subject  to 
Executive  Order  13045  because  they  do 
not  establish  an  environmental  standard 
intended  to  mitigate  health  or  safety  ' 
risks. 


Federal  Register /Vol.  68,  No.  181 /Thursday.  September  18,  2003 /Rules  and  Regulations       54793 


H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy,  Supply, 
Distribution,  or  Use 

The  direct  final  rule  amendments  are 
not  subject  to  Executive  Order  13211  (66 
FR  28355,  May  22,  2001)  because  they 
are  not  a  significant  regulatory  action 
vmder  Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Because  today's  action  contains  no 
new  test  methods,  sampling  procediues 
or  other  technical  standards,  there  is  no 
need  to  consider  the  avedlability  of 
voluntary  consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 


other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  The  direct  final  rule  is  not  a 
"major  nde"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances. 

Dated:  September  12,  2003. 
Marianne  L.  Horinko, 

Acting  Administrator. 

■  For  the  reasons  stated  in  the  preamble, 
title  40,  chapter  I,  part  61  is  amended  as 
follows: 

PART  61— [AMENDED] 

■  1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401, -et  seq. 


Subpart  M— {AMENDED] 

■  2.  Section  61.150  is  amended  by 
revising  paragraph  (a)(l)(iv)  to  read  as 
follows: 

§  61 .1 50    Standard  for  waste  disposal  for 
manufacturing,  fabricating,  demolition, 
renovation,  and  spraying  operations. 

*        *        *        *        • 

(a)  *   *   * 

(1)*   *   * 

(iv)  Label  the  containers  or  wrapped 
materials  specified  in  paragraph 
{a)(l)(iii)  of  this  section  using  warning 
labels  specified  by  Occupational  Safety 
and  Health  Standards  of  the  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration  (OSHA)  under  29 
CFR  1910.1001(j)(4)  or  1926.1101(k)(8). 
The  labels  shall  be  printed  in  letters  of 
sufficient  size  and  contrast  so  as  to  be 
readily  visible  and  legible. 
***** 

■  3.  Section61.156  is  amended  by 
revising  Table  1  to  read  as  follows: 

§  61 .1 56    Cross-rsfference  to 
asbestos  regulations. 


Table  1 .— Cross-Reference  to  Other  Asbestos  Regulations 


Agency 


EPA 


OSHA 


N^SHA 


DOT 


CFR  citation 


40  CFR  part  763,  subpart  E 

40  CFR  part  427 

40  CFR  part  763,  subpart  G 

29  CFR  1910.1001  

29  CFR  1926.1101  

30  CFR  part  56,  subpart  D  . 
30  CFR  part  57,  subpart  D  . 
49  CFR  parts  171  and  172  . 


Explanation 


Requires  schools  to  inspect  for  asbestos  and  implement  response  actions 
and  submit  asbestos  management  plans  to  States.  Specifies  use  of  accred- 
ited inspectors,  air  sampling  methods,  and  waste  disposal  procedures. 

Effluent  standards  for  asbestos  manufacturing  source  categories 

Protects  public  employees  performing  asbestos  abatement  work  in  States  not 
covered  by  OSHA  asbestos  standard. 

Wortcer  protection  measures— engineering  controls,  wori(er  training,  labeling, 
respiratory  protection,  bagging  of  waste,  0.2  f/cc  permissible  exposure 
level. 

Wori<er  protection  measures  for  all  construction  worit  involving  ast>estos,  in- 
cluding denrraiition  and  renovation  worit  practices,  wortcer  training,  bagging 
of  waste,  0.2  f/cc  pennissible  exposure  level. 

Specifies  exposures  limits,  engineering  controls,  and  respiratory  protection 
measures  for  workers  in  surface  mines. 

Specifies  exposure  limits,  engineering  controls,  and  respiratory  protection 
measures  for  wortters  in  underground  mines. 

Regulates  the  transportation  of  asbestos-containing  waste  material.  Requires 
waste  containment  and  shipping  papers. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
[OAR-2002-0082,  FRL-7S61-1] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Astiestos 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUHMARY:  On  November  20, 1990,  the 
EPA  issued  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  asbestos  imder  section  112  of  the 
Clean  Air  Act  (CAA).  This  action  would 
amend  the  citation  for  labeling 
containers  of  asbestos  waste  materials, 
based  on  requirements  in  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  asbestos 
standard  for  the  construction  industry 
for  proper  labeling  of  asbestos  waste. 
The  amendments  are  being  made  to 
correctly  cite  the  appropriate  numbering 
of  the  provisions  in  the  OSHA 
regulations. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are  taking 
direct  final  action  on  the  proposed 
amendments  because  we  view  the 
amendmeiits  as  noncontroversial  and 
anticipate  no  adverse  comments.  We 
have  explained  our  reasons  for  the 
amendments  in  the  preamble  to  the 
direct  final  rule.  If  we  receive  no 
significant  adverse  comments,  we  will 
take  no  further  action  on  the  proposed 
amendments.  If  we  receive  significant 
adverse  comments,  we  will  withdraw 


only  those  pi  ovisions  on  which  we 
received  sigi  ificant  adverse  comments. 
We  will  pub  ish  a  timely  withdrawal  in 
the  Federal  Register  indicating  which 
provisions  wjill  become  effective  and 
which  provisions  are  being  withdrawn. 
If  part  or  all  tof  the  direct  final  rule  in 
the  Rules  and  Regulations  section  of 
today's  Federal  Register  is  withdrawn, 
all  comment*  pertaining  to  those 
provisions  vwill  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  aniendments.  We  will  not 
institute  a  second  comment  period  on 
the  subsequant  final  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 


DATES:  Comi  wnts.  We  must  receive 
written  comi  nents  on  or  before  October 
20,  2003,  un  ess  a  hearing  is  requested 
29,  2003.  If  a  timely 
is  submitted,  we  must 
written  comments  on  or  before 
2003. 


by  Septembe  r 
hearing  requ  3st 
receive 
November  3 


delii  er 

to 


ADDRESSES 

Service,  sen< 
possible)  to: 
Center  (6102[r) 
1200  Pennsy 
Washington 
courier, 
if  possible) 
Center,  Attention 
2002-0082, 
Avenue,  NW 
Washington, 
a  separate 
also  be  sent 
below  (see 
CONTACT). 


Comments.  By  U.S.  Postal 
comments  (in  duplicate,  if 
\ir  and  Radiation  Docket 

EPA  West,  Room  B-108, 
vania  Avenue,  NW., 
DC  20460.  In  person  or  by 
comments  (in  duplicate. 
Air  and  Radiation  Docket 
Docket  Number  OAR- 
S.  EPA,  1301  Constitution 
Room  B-108, 
DC  20460.  We  request  that 
of  each  public  comment 
the  contact  person  listed 
FURTHER  INFORMATION 


ca  ay 
FOR 


Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10  a.m.  at  the 
EPA  Facility  Complex  in  Research 
Triangle  Park,  North  Carolina  or  at  an 
alternate  site  nearby. 

Docket.  Docket  ID  No.  OAR-2002- 
00P2  contains  supporting  information 
used  in  developing  the  proposed 
amendments.  The  docket  is  located  at 
the  U.S.  EPA,  1301  Constitution 
Avenue,  NW..  Washington.  DC  20460, 
Room  B-108,  and  may  be  inspected 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  <  URTHER  INFORMATION  CONTACT:  Ms. 
Susan  Fairchild,  U.S.  EPA,  Minerals  and 
Inorganic  Chemicals  Group,  Emissions 
Standards  Division  (Mail  Code  C504- 
05),  Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park,  NC 
27711,  telephone  niunber  (919)  541- 
5167,  electronic  mail  address, 
fairchild.susan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Entities  potentiall     egulated 
by  this  action  are  ov^niers  euid  operators 
of:  asbestos  mills,  fabricating  and 
manufacturing  operations  that  involve 
asbestos  or  asbestos-containing 
products,  demolition  and  renovation 
operations  involving  asbestos- 
containing  building  materials, 
operations  in  which  asbestos-containing 
materials  are  spray  applied,  and  active 
and  inactive  asbestos  waste  disposal 
sites. 

Categories  and  entities  potentially 
regulated  by  this  action  include  those 
listed  in  the  following  table: 


Category 


NAICS 


Examples  of  Regulated  Entities 


Industrial 

Industrial 

Industrial 

Industrial 

Industrial ' 

Industrial 

Industrial 

Industrial 

Industrial 

Industrial 

Industrial 

Industrial 


23 

23594 

562112 

562211 

5629 

56191 

332992 

33634 

327 

3279 

32791 

32799 


Construction. 

Wrecking  and  Demolition  Contractors. 

Hazardous  Waste  Collection. 

Hazardous  Waste  Treatment  and  Disposal. 

Remediation  and  Other  Waste  Management  Services. 

Packaging  and  Labeling  Services. 

Small  Arms  Ammunition  Manufacturing. 

Motor  Vehicle  Systems  Manufacturing. 

Nonmetallic  Mineral  Product  Manufacturing. 

Other  Nonmetallic  Mineral  Product  Manufacturing. 

Abrasive  Product  Manufacturing. 

All  Other  Nonmetallic  Mineral  Product  Manufacturing. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  yovir  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  61.140  of  the 
final  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  in  the  jreceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

'Docket.  Ei  A  has  established  an 
official  publ  c  docket  for  this  action 
under  Docke  t  ID  Number  OAR-2002- 
0082.  The  of  icial  public  docket  is  the 
collection  or  materials  that  is  available 
for  public  vifewing  at  U.S.  EPA.  1301 
Constitution  Avenue,  NW.,  Room  B- 
108,  Washin  jton,  DC  20460.  The  EPA 
Docket  Cent!  t  Public  Reading  Room  is 


open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  The 
telephone  number  for  the  Air  Docket  is 
(202)  566-1742. 

Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
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www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
of  the  contents  of  the  official  public 
docket,  and  access  those  dociunents  in 
the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search"  and  key  in  the 
appropriate  docket  identification 
niunber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed,  paper  form  in 
the  official  public  docket.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket  material 
through  the  docket  facility  identified  in 
this  document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  to  public  viewing 
in  EPA's  electronic  public  docket  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosiue  is 
restricted  by  statue.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensiue  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  yoiu-  comment.  Please  ensure 
that  yoiu  comments  are  submitted 
within  the  specified  comment  period. 


Comments  received  after  the  close  of  the 
comment  period  will  be  marked  late. 
The  EPA  is  not  required  to  consider 
these  late  comments. 

Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiues  that^amcan be 
identified  as  the  submitter  of  tire 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comment,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
Once  in  the  system,  select  "search"  and 
then  key  in  Docket  ID  No.  OAR-2002- 
0082.  The  system  is  an  anonymous 
access  system,  which  means  EPA  will 
not  know  yoiu-  identity,  e-mail  address,  ' 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  air-and-r- 
docket@epa.gov.  Attention:  Docket  ID 
No.  OAR-2002-0082.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  anonymous  access 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiu-es  youi  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  document. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 


format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

By  Mail.  Send  your  comments  {in 
duplicate,  if  possible)  to:  EPA  Docket 
Center  (6102T),  Attention:  Docket  ID 
No.  OAR-2002-0082,  U.S.  EPA.  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

By  Hand  Delivery  or  Courier.  Deliver 
yoiu  comments  (in  duplicate,  if 
possible)  to:  Air  and  radiation  Docket, 
Attention  Docket  ID  No.  OAR-2002- 
0082.  U.S.^PA,  1301  Constitution 
Avenue.  NW..'Room  B-108, 
Washington.  DC  20460.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  this  document.  We  request  that  a 
separate  copy  also  be  sent  to  the  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

By  Facsimile.  Fax  your  comments  to: 
(202)  566-1741.  Attention  Docket  ID  No. 
OAR-2002-0082. 

CBI.  Do  not  submit  information  that 
you  consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  OAQPS  Document 
Control  Office  (C404-02),  Attention:  Ms. 
Susan  Fairchild.U.S.  EPA,  109  TW 
Alexander  Drive.  Research  Triangle 
Park.  NC  27711.  Attention  Docket  ID 
No.  OAR-2002-0082.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Mrs.  Pamela  Garrett, 
Minerals  and  Inorganic  Chemicals 
Group,  Emission  Standards  Division 
(C504-05).  Research  Triangle  ?aik,  NC 
27711.  telephone  number  (919)  541- 
7966,  at  least  two  days  in  advance  of  the 
potential  date  of  the  public  hearing. 
Persons  interested  in  attending  the 
public  hearing  must  also  call  Mrs. 
Garrett  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
emission  standards. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
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docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBf  on  disk  or  CD  ROM 
clearly  that  is  does  not  contain  C6I. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

Worldwide  Web  (www).  In  addition  to 
being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  WWW. 
Following  signature,  a  copy  of  this 
action  will  be  posted  on  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules:  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  Web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Direct  Final  Rule.  A  direct  final  rule 
identical  to  the  proposal  is  published  in 
the  Rules  and  Regulations  section  of 
today's  Federal  Register.  If  we  receive 
any  significant  adverse  comment 
pertaining  to  the  amendments  in  the 
proposal,  we  will  publish  a  timely 
notice  in  the  Federal  Register  informing 
the  public  th^t  the  amendments  are 
being  withdrawn  due  to  adverse 
comment.  We  will  address  all  public 


comments  donceming  the  withdrawn 
amendments  in  a  subsequent  final  rule. 
If  no  relevai  it  adverse  comments  are 
received,  n(  i  further  action  will  be  taken 
on  the  prop  3sal  and  the  direct  final  rule 
will  becomi  i  effective  as  provided  in 
that  action. 

The  regul  itory  text  for  the  proposal  is 
identical  to  that  for  the  direct  final  rule 
published  ii  i  the  Rules  and  Regulations 
section  of  today's  Federal  Register.  For 
further  supplementary  information,  the 
detailed  rationale' for  the  proposal  and 
the  regulatory  revisions,  see  the  direct 
final  rule  published  in  a  separate  part  of 
this  Federal  Register. 

Statutory  aid  Executive  Order  Reviews 

Regulatory  Flexibility  Act    ' 

The  Regi4atory  Flexibility  Act  (RFA), 
as  Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBR^A),  5  U.S.C.  601  et  seq., 
generally  re  [quires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administral  ive  Procedure  Act  or  any 
other  statute  unless  the  Agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  {^oposed  rule  amendments 
on  small  en  ities,  a  small  entity  is 
defined  as:  1)  A  small  business  whose 


parent  company  has  fewer  than  750 
employees;  (2)  a  small  governmental 
jiuisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule 
amendments  on  small  entities,  we 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.  We 
believe  there  will  be  little  or  no  impact 
on  small  entities  because  the  purpose  of 
today's  proposed  amendments  is  to 
update  the  rule  vtdth  the  correct  OSHA 
labeUng  citations,  and  the  amendments 
would  not  impose  new  requirements  or 
compliance  costs  on  industry. 

For  information  regarding  other 
administrative  reqiiirements  for  this 
action,  please  see  the  direct  final  rule 
located  in  the  Rules  and  Regulations 
section  of  today's  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances. 

Dated:  September  12,  2003. 
Marianne  L.  Horinko, 
Acting  Administrator. 

[FR  Doc.  03-23847  Filed  9-17-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  (Bartlett)  grown  in — 
Oregon  and  Washington; 

comments  due  by  9-25- 

03;  published  9-10-03  [FR 

03-23048] 
Prunes  (dried)  produced  In — 
California;  comments  due  by 

9-22-03;  published  7-24- 

03  [FR  03-18778} 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tut>erculosis  in  cattle  an.d 
bison — 

State  and  area 
classifications; 
comments  due  by  9-22- 
03;  published  7-24-03 
[FR  03-18850) 
Plant-related  quarantine.- 
domestic: 

Japanese  beetle;  comments 
due  by  9-22-03;  published 
7-24-03  [FR  03-18851] 

Oriental  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18602] 

Sapote  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18603] 
User  fees: 

Veterinary  diagnostic 
services;  comments  due 
by  9-22-03;  published  7- 
24-03  [FR  03-18849] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alasl^;  fisheries  of 
Exclusive  Economic 
Zone — 

American  Fisheries  Act; 
provisions;  comments 
due  by  9-24-03; 
published  8-25-03  [FR 
03-21452] 
Pacific  cod;  comments 
due  by  9-22-03; 


9-25- . 


published  7-22-03i  [FR 
03-18617]  I 

Atlantic  coastal  fisheries 
cooperative 
management — 
Atlantic  striped  basa  ; 
comments  due  b^  i 
03;  published  8-2^-03 
[FR  03-21806] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Buy-to-bUdget  acqulslton  of 
end  items;  commen  s  due 
by  9-22-03;  publish*  d  7- 
22-03  [FR  03-1844J1 
Environmental  service ;  for 
military  installations; 
multiyear  procurement 
authority;  comments  due 
by  9-22-03;  publish!  d  7-    . 
22-03  [FR  03-1 845(] 
Civilian- health  and  medi:al 
program  of  uniformed 
services  (CHAIVIPUS): 
TRICARE  program- 
Women,  Infants,  an  I 
Children;  special 
supplemental  foo 
program;  commer  Is  due 
by  9-22-03;  publified 
7-22-03  [FR  03- 


i981] 


EDUCATION  DEPARTM  ENT 


Rig! 


and 


Family  Educational 
'    Privacy  Act: 

Signed  and  dated  wrilen 

consent;  electronic  '  ormat; 

comments  due  by  S  -26 

03;  published  7-28-^3  [FR 

03-19082] 

ENVIRONMENTAL 
PROTECTION  AGENO 

Air  programs;  State  auti  ority 

delegations: 

North  Carolina;  commfents 
due  by  9-25-03;  pul  dished 
8-26-03  [FR  03-217  79] 
Air  quality  implementatiqn 

plans;  approval  and 

promulgation;  various 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

West  Virginia;  comments 
due  by  9-26-03;  pulblished 
8-27-03  [FR  03-21910] 
Air  quality  implementatic  n 

plans;  approval  and 

promulgation;  various 

States: 

California;  comments  bue  by 
9-25-03;  published  |-26- 
03  [FR  03-21590] 
Hazardous  waste  program 

authorizations 

New  Mexico;  commerks  due 
by  9-26-03;  publishi  sd  8 
27-03  [FR  03-2159-] 

Oklahoma;  comments; due 
by  9-26-03;  published  8- 
27-03  [FR  03-2159^] 
Pesticides;  tolerances  irt  food 

■  animal  feeds,  and  rav 

agricultural  commoditi  ;s: 


Thiophanate  methyl; 
comments  due  by  9-22- 
03;  published  7-23-03  [FR 
03-18499] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-22-03;  published 
8-22-03  [FR  03-21596] 
National  priorities  list 
update;  comments  due 
by  9-22-03;  published 
8-22-03  [FR  03-21597] 
National  priorities  list 
update,  comments  due 
by  9-25-03;  published 
8-26-03  [FR  03-21781] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Americans  with  Disabilities 
Act;  implementation — 
Individuals  with  hearing 

and  speech  disabilities; 
'  telecommunications 
relay  services  and 
speech-to-speech 
services;  conimel^ts  due 
by  9-24-03;  published 
8-25-03  [FR  03-21616] 
Public  mobile  services  and 
private  land  mobile  radio 
services — 
Air-ground 
telecommunications 
services  consumer; 
biennial  regulatory 
review;  comments  due 
by  9-23-03;  published 
7-25-03  [FR  03-18643] 
Satellite  communications — 
Multichannel  video 
distribution  and  data 
service  in  12  GHz 
band;  technical  and 
licensing  rules; 
reconsideration  petitions 
denied;  comments  due 
by  9-23-03;  published 
7-25-03  [FR  03-19090] 
Satellite  licensing 
procedures;  comments 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21650] 
Telephone  Consumer 
Protection  Act; 
implementation — 
Do-Not-Call 
«  Implementation  Act; 

unwanted  telephone 
solicitations;  comments 
due  by  9-23-03; 
published  7-25-03  [FR  - 
03-18766] 
Radio  stations;  table  of 
assignments: 

California;  comments  due  by 
9-22-03;  published  8-18- 
03  [FR  03-20945] 


Oldahoma;  comments  due 
by  9-22-03;  published  8- 
22-03  [FR  03-21504] 
Television  broadcasting: 

Public  safety  services; 
Channel  16  utilization  by 
New  York  Police 
Department  and  New 
Yort<  Metropolitan 
Advisory  Committee; 
comments  due  by  9-22- 
03;  published  8-22-03  [FR 
03-21507] 

FEDERAL  ELECTION 
COMMISSION 

Allocations  of  candidate  and 
committee  activities: 
Party  committee  telephone 

banks;  allocation 

expenses;  comments  due 

by  9-25-03;  published  9-4- 

03  [FR  03-22533] 
Federal  Election  Campaign 
Act: 
Political  committee  mailing 

lists;  sale,  rental,  and 

exchange;  comments  due. 

by  9-25-03;  published  9-4- 

03  [FR  03-22530] 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Home  insulation;  labeling 
and  advertising; 
comments  due  by  9-22- 
03;  published  7-15-03  [FR 
03-17854] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims  filing  procedures; 
elimination  of  written 
statement  of  intent; 
comments  due  by  9-23- 
03;  published  7-25-03  [FR 
03-18994] 
Entitlement  continuation 
when  disability  benefit 
entitlement  ends  because 
of  substantial  gainful 
activity;  comments  due  by 
9-23-03;  published  7-25- 
03  [FR  03-19068] 
Medicare  overpayments  and 
underpayments  to 
providers,  suppliers,  home 
maintenance 

organizations,  competitive 
medical  plans,  etc.; 
interest  calculation; 
comments  due  by  9-23- 
03;  published  7-25-03  [FR 
03-18859] 
Third  party  liability  insurance 
regulations;  comments 
due  by  9-23-03;  published 
7-25-03  [FR  03-18509] 

HOMELAND  SECURITY 

DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 
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Child  SMILE  American  Tour 
Fort  Lauderdale  Offshore 
Gran  Prix;  comments  due 
by  9-26-03;  published  9- 
11-03  [FR  03-23186] 

HOMELAND  SECURITY 
DEPARTMENT 

Nonimmigrant  classes: 

Immediate  and  Continuous 
Transit  Programs; 
suspension;  comments 
due  by  9-22-03;  published 
8-7-03  [FR  03-20130] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

California  tiger  salamander; 
comments  due  by  9-22- 
03;  published  7-3-03  [FR 
03-16881] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Silver  carp;  comments 
due  by  9-22-03; 
published  7-23-03  [FR 
03-18654] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut)missions: 

Missouri;  comments  due  by 
9-22-03;  published  8-22- 
03  [FR  03-21474] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Prescriptions: 
Narcotic  (opioid)  controlled 
substances  approved  for 
use  in  maintenance  or 
detoxification  treatment; 
practitioners  authority  to 
dispense  or  prescribe; 
comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15787] 

Schedules  of  controlled 
substances: 

Electronic  orders  for 
controlled  substances; 
comments  due  by  9-25- 
03;  published  6-27-03  [FR 
03-16082] 

UBRARY  OF  CONGRESS 

Copyright  Office,  Library  of 
Congress 

Copyright  Art)itration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
■sound  recordings — 


Sound  recordings  ar>d 
ephemeral  recodrings; 
digital  performance 
right;  comments  due  by 
9-22-03;  published  8-21- 
03  [FR  03-21467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Govemment-owned 
contractor-operated 
vehicle  fleet  management 
and  reporting;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18624] 
Research  misconduct 

investigation;  comnrients  due 

by  9-23-03;  published  7-25- 

03  [FR  03-18982] 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic     . 
licensing: 

Utah  uranium  mills  and 
byproduct  material 
disposal  facilities; 
altemative  groundwater 
protection  standards;  use; 
comments  due  by  9-26- 
03;  published  8-27-03  [FR 
03-21884] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  9-22-03; 
published  8-22-03  [FR  03- 
21415] 

POSTAL  SERVICE 

Freedom  of  Inforrriation  Act; 
implementation: 
Organizational  changes  and 
fee  structure;  comments 
due  by  9-22-03;  published 
.  8-11-03  [FR  03-20358] 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Transit  Without  Visa  and 
Intemational-to- 
Intemational  programs; 
suspension;  comments 
due  by  9-22-03;  published 
8-7-03  [FR  03-20204] 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zone 

boundaries: 

South  Dakota;  comments 
due  by  9-25-03;  published 
8-11-03  [FR  03-20418] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 


Boeing;  comments  due  by 
9-25-03;  published  8-11- 
03  [FR  03-20389] 
Bombardier  comments  due 
by  9-22-03;  published  8- 
22-03  [FR  03-21523] 
Cessna;  comments  due  t>y 
9-22-03;  published  7-29- 
03  [FR  03-19197] 
Ainworthiness  standards: 
Special  conditions — 
Avions  Marcel  Dassautt- 
Breguet  Aviation  Model 
Falcon  10  series 
airplanes;  comments 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21959] 
Bombardier  Aerospace 
Model  BD-100-1A10 
airplane;  comments  due 
by  9-25-03;  published 
8-26-03  [FR  03-21769] 
Class  E  airspace;  comments 
due  by  9-24-03;  published 
8-18-03  [FR  03-21080] 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  woritplace  safety: 
Roadway  maintenance 
machine  safety;  comments 
due  by  9-26-03;  published 
7-28-03  [FR  03-18912] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Hydraulic  and  air  brake 
systems — 

Heavy  vehKie  anti-k>ck 
brake  system  (ABS); 
perfonnance 
requirement;  comments 
due  by  9-25-03; 
published'8-11-03  [FR 
03-20025] 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes: 
Assumptk>n  of  partner 
liabilities;  cross-reference; 
comments  due  t}y  9-22- 
03;  published  6-24^3  [FR 
03-15282] 

Correctk>n;  comments  due 
by  9-22-03;  published 
9-15-03  [FR  03-15282] 
Loss  corporations;  interests 
distributions;  cross 
reference;  comments  due 
by  9-25-03;  published  6- 
27-03  [FR  03-16230] 
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This  is  a  continuing  list  of 
public  bills  from  the  current 
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DEPARTMENT  OF  AGRICULTURE 

Animaf  and  Plant  Health  Inspection 
Service 

9CFRPart82 

[Docket  No.  02-117-1(q 

Exotic  Newcastle  Disease;  Removal  of 
Areas  From  Quarantine 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  exotic 
Newcastle  disease  regulations  by 
removing  portions  of  Kern,  Los  Angeles, 
Orange,  Riverside,  San  Bernardino,  and 
Ventura  Counties,  CA,  from  the  list  of 
quarantined  areas.  This  action  removes 
restrictions  on  the  movement  of  birds, 
poultry,  and  certain  other  articles  from 
those  areas.  With  this  action,  there  are 
no  longer  any  areas  in  the  United  States 
that  are  quarantined  because  of  exotic 
Newcastle  disease. 

DATES:  This  interim  rule  was  effective 
September  16,  2003.  We  will  consider 
all  comments  that  we  receive  on  or 
before  November  18,  2003. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  tan  original  and 
three  copies)  to:  Docket  No.  02-117-10, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71, 4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-117-10.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-117-10"  on  the  subject  line. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Bmlding, 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  doctunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda  .gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Aida  Boghossian,  Senior  Staff 
Veterinarian,  Emergency  Programs  Staff, 
VS,  APHIS,  4700  River  Road  Unit  41, 
Riverdale,  MD  20737-1231;  (301)  734- 
8073. 

SUPPLEMENTARY  RtfHMMATION: 

Background 

Exotic  Newcastle  disease  (END)  is  a 
contagious  and  fatal  viral  disease 
affecting  the  respiratory,  nervous,  and 
digestive  systems  of  birds  and  poultry. 
END  is  so  virulent  that  many  birds  and 
poultry  die  without  showing  any 
clinical  signs.  A  death  rate  of  almost  100 
percent  can  occur  in  unvaccinated 
poultry  flocks.  END  can  infect  and  cause 
death  even  in  vaccinated  poultry. 

The  r^ulations  in  "Subpart  A — 
Exotic  Newcastle  Disease  (END)"  (9  CFR 
82.1  through  82.16,  referred  to  below  as 
the  regulations)  were  established  to 
prevent  the  spread  of  END  in  the  United 
States  in  the  event  of  an  outbreak.  In 
§  82.3,  paragraph  (a)  provides  that  any 
area  where  birds  or  poultry  infected 
with  END  are  located  will  be  designated 
as  a  quarantined  area,  and  that  a 
quarantined  area  is  any  geographical 
area,  which  may  be  a  premises  or  all  or 
part  of  a  State,  deemed  by 
epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  vrith  or  exposed  to 
END. 

Prior  to  the  effective  date  of  this 
interim  rule,  portions  of  Kern,  Los 
Angeles,  Orange,  Riverside,  San 
Bernardino,  and  Ventura  Counties,  CA, 
were  designated  as  quarantined  areas  in 
§  82.3(c)  of  the  r^ulations.  As  a  result, 
the  interstate  movement  from  those 


quarantined  areas  of  birds,  poultry, 
products,  and  materials  that  could 
spread  END  was  prohibited  or 
restricted.  Further,  because  the 
Secretary  of  Agriculture  declared  an 
extraordinary  emergency  because  of 
END  in  California,  the  intrastate 
movement  from  the  quarantined  areas  of 
birds,  poultry,  products,  and  materials 
that  could  spread  END  was  prohibited 
or  restricted,  as  provided  by  the 
regulations  in  §  82.16. 

Previous  Quarantine  Actions 

On  October  1,  2002,  END  was 
confirmed  in  the  State  of  California.  The 
disease  was  confirmed  in  backyard 
poultry,  which  are  raised  on  private 
premises  for  hobby,  exhibition,  and 
personal  consumption.  Over  the  course 
of  the  following  months,  END  was 
confirmed  in  backyard  and  commercial 
poultry  on  premises  elsewhere  in 
California  and  in  backyard  poultry  in 
Arizona,  Nevada,  and  Texas. 
Consequently,  in  a  series  of  six  interim 
rules  published  in  the  Federal  Regisler 
between  November  2002  and  May  2003, 
we  amended  the  r^ulations  in  §  82.3(c) 
by  designating  specific  portions  of  each 
of  those  States  as  quarantined  areas.  As 
of  May  2003,  all  or  portions  of  three 
counties  in  Arizona,  nine  counties  in 
California,  two  counties  in  Nevada, 
three  counties  in  New  Mexico,  and  two 
counties  in  Texas  were  designated  as 
quarantined  areas  in  §  82.3(c).  As 
provided  for  by  the  regulations  in 
§  82.3(a),  these  quarantined  areas 
encompassed  each  area  where  poultry 
infected  with  END  were  located  and  a 
surroimding  geographical  area  deemed 
by  epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END. 

Previous  Reductions  in  Quarantined 
Areas 

Beginning  in  May  2003,  we  began 
releasing  areas  bom  quarantine  after 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  epidemiologists 
determined,  based  on  the  results  of 
extensive  investigations  conducted  in 
Arizona,  California,  Nevada,  New 
Mexico,  and  Texas,  that  it  was  possible 
to  reduce  the  size  of  the  quarantined 
areas  in  those  States.  SpcKufically: 

•  In  an  interim  rule  effective  May  14, 
2003,  and  published  in  the  Federal 
Register  on  May  19,  2003  (68  FR  26986- 
26988.  DockslNo.  02-117-6),  we 
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reduced  the  size  of  the  quarantined 
areas  in  Nevada  and  Arizona,  leaving 
only  portions  of  La  Paz  County,  AZ,  and 
Clark  County,  NV,  as  quarantined  areas 
in  those  States. 

•  In  an  interim  rule  effective  June  5, 
2003,  and  published  in  the  Federal 
Register  on  June  11,  2003  (68  FR  34779- 
34781,  Docket  No.  02-117-8),  we 
reduced  the  size  of  the  quarantined 
areas  in  Texas  and  eliminated  the 
quarantined  areas  in  New  Mexico, 
leaving  only  a  portion  of  El  Paso 
County,  TX,  as  a  quarantined  area  in 
that  State. 

•  In  an  interim  rule  effective  July  30, 
2003,  and  published  in  the  Federal 
Register  on  August  4,  2003  (68  FR 
45741-45745,  Docket  No.  02-117-9),  we 
eliminated  the  last  remaining 
quarantined  areas  in  Arizona,  Nevada, 
and  Texas  and  reduced  the  size  of  the 
quarantined  areas  in  California,  leaving 
only  portions  of  Kem,  Los  Angeles, 
Orange,  Riverside,  San  Bernardino,  and 
Ventura  Counties,  CA,  as  quarantined 
areas  in  that  State. 

Additional  Reductions  in  Quarantined 
Areas 

In  this  interim  rule,  we  are 
eliminating  the  last  remaining 
quarantined  areas  in  California.  The 
portion  of  Orange  County  that  we  are 
removing  from  quarantine  is  an  area  in 
which  END  has  not  been  foimd,  but 
which  was  included  in  the  quarantined 
area  due  to  its  proximity  to  areas  in 
adjoining  counties  where  END-positive 
premises  were  found.  Our  actions  with 
respect  to  Kem,  Los  Angeles,  Riverside, 
San  Bernardino,  and  Ventura 
Coimties — areas  that  .had,  at  one  time, 
contained  infected  premises — are  based 
upon  our  determination  that  the  areas  in 
those  counties  meet  the  criteria 
contained  in  §82.14  of  the  regulations 
for  release  from  quarantine.  Oiir  basis 
for  these  actions  is  discussed  in  greater 
detail  below. 

Areas  in  Which  END  Has  Not  Been 
Found 

No  END-positive  premises  were 
detected  in  Orange  Coimty,  CA. 
Surveillance  and  testing  of  poultry 
premises  was  carried  out  in  this  area 
and  resiUted  in  no  END-positive 
premises  being  detected. 

Noncommercial  premises.  An 
inventory  of  at-risk  noncommercial 
premises  was  developed  for  the  areas 
targeted  for  quarantine  release.  In 
addition  to  information  previously 
collected  through  eradication  activities, 
sources  of  information  included  local 
animal  control  authorities,  local  law 
enforcement,  county  agricultural 


officials,  exte  ision  personnel,  and 
animal  welfare  workers. 

Surveillanqe  efforts  were  concentrated 
in  areas  that  kad  at-risk  premises.  An  at- 
risk  premises!  was  defined  as  a  premises 
inhabited  by  poultry  or  ratites  or  that 
contained  an^viary.  Within  this 
population,  dremises  considered  highest 
risk  were  taiwted  for  sampling.  High 
risk  premises  were  defined  as  any 
premises  witk  any  galliform  birds 
(chickens,  tuikeys,  pheasant,  quail, 
partridge,  guiiiea  fowl,  pea  fowl,  etc.), 
columbiform  birds  (pigeons,  doves),  or 
anseriform  bif'ds  (ducks,  geese,  swans). 
Other  factors  considered  indicative  of 
high  risk  wer^  multiple  owners  on  the 
same  premises,  premises  with  sick  or 
dead  birds,  history  of  movement  of 
birds,  and  possible  contact  with  an 
infected  preniises. 

The  sampling  period  for  the  small 
portion  of  Orange  County,  CA,  that  had 
remained  under  quarantine  was  from 
July  20  throu  ;h  August  20,  2003.  A  total 
of  5  at-risk  pi  Bmises  were  sampled  from 
a  population  oi  48  at-risk  premises  in 
the  area.  Non  3  of  the  samples  yielded  a 
positive  result. 

Commerci<v  premises.  No  commercial 
poultry  premises  were  located  in  the 
Orange  Coun  y,  CA,  quarantined  area. 

As  noted  p-eviously,  the  regulations 
in  §  82.3(a)  provide  that  any  area  where 
birds  or  poultry  infected  with  END  are 
located  will  be  designated  as  a 
quarantined  ^lea,  and  that  a  quarantined 
area  is  any  gebgraphical  area,  which 
may  be  a  prei  lises  or  all  or  part  of  a 
State,  deemet  by  epidemiological 
evaluation  to  be  sufficient  to  contain  all 
birds  or  poul  ry  known  to  be  infected 
with  or  exposed  to  END. 

APHIS  epidemiologists  have 
evaluated  the!  results  of  the 
investigation!  conducted  in  Orange 
County,  CA,  ( ind  have  determined  that 
we  may  now  eliminate  the  quarantined 
area  in  that  o  >imty.  This  determination 
is  based  on,  a  mong  other  things,  the 
demonstratec  absence  of  birds  or 
poultry  infec  ed  with  or  exposed  to  END 
in  that  area. ":  'he  regulations  in  §  82.14 
provide  requi  rements  that  must  be  met 
before  an  arei  i  may  be  removed  from 
quarantine,  b  at  those  requirements 
relate  to  meai  lures  taken  with  respect  to 
END-  infected  or  -exposed  birds  and 
poultry,  theii!  eggs  and  manure,  and 
articles  and  premises  with  which  such 
birds  or  their)  manure  or  litter  have  come 
in  contact.  At  there  were  no  END- 
infected  or  -ekposed  birds  or  poultry  in 
the  portion  of  Orange  Coimty,  CA,  that 
has  been  undier  quarantine  for  END, 
there  are  no  flequirements  imder  §  82.14 
that  need  to  I  e  met  before  that  area  can 
be  removed  I  om  quarantine. 


Areas  That  Contained  Infected  Premises 

An  area  where  END-positive  preniises 
have  been  detected  is  known  as  an 
"infected  area."  The  infected  area  in 
California  had  a  total  of  920  END- 
positive  premises,  900  of  which  were 
located  in  Kern,  Los  Aiigeles,  Riverside, 
San  Bernardino,  and  Ventura  Counties. 
(The  remaining  20  END-positive 
premises  had  been  located  in  San  Diego 
County,  CA,  which  we  released  from 
quarantine  in  our  August  4,  2003, 
interim  rule.)  Fourteen  of  those  900 
premises  were  commercial  poultry 
premises.  All  birds  on  all  infected 
premises,  and  any  premises  exposed  to 
those  infected  premises,  were 
depopulated.  The  date  of  depopulation 
on  the  final  END-positive  premises  in 
each  county  still  imder  quarantine  in 
the  infected  area  of  California  was: 

•  Ventura  Coimty:  April  9,  2003; 

•  Kem  County:  May  12,  2003; 

•  Riverside  County:  May  20,  2003; 

•  San  Bernardino  County:  May  22, 
2003;  and 

•  Los  Angeles  County:  June  1,  2003. 
Intensive  surveillance  and  testing  of 

both  noncommercial  and  commercial    : 
poultry  premises  was  carried  out  in  the 
infected  area  and  resulted  in  no 
additional  END  positive  premises  being 
detected. 

Noncommercial  premises.  An 
inventory  of  at-risk  noncommercial 
premises  was  developed  for  the  infected 
area.  Surveillance  efforts  were  then 
concentrated  in  portions  of  the  infected 
area  that  had  at-risk  premises.  An  at-risk 
premises  was  defined  as  a  premises 
inhabited  by  poultry,  ratites,  or  an 
aviary.  Within  this  population,  premises 
considered  highest  risk  were  targeted  for 
sampling. 

In  tl|fe  infected  area  of  Kem,  Los 
Angeles,  Riverside,  San  Bemardino,  and 
Ventura  Counties,  CA,  all  of  the 
sampling  was  conducted  during  the 
period  from  June  15  through  August  20, 
2003.  The  majority  of  the  sampling  was 
conducted  during  the  period  from  July 
5  to  August  9,  2003.  Overall,  a  total  of 
4,544  at-risk  premises  were  sampled 
from  a  population  of  22,745  at-risk 
premises  in  the  infected  area.  Over 
57,500  birds  were  sampled  and  tested 
for  the  END  vims.  None  of  the  samples 
yielded  a  positive  result. 

Table  1.— At-risk  Noncommercial 
Premises  Sampled  by  County  in 
California 


County 

Number 
of  prem- 
ises sam- 
pled 

Kem  

56 

Federal  Register / Vol.  68.  No.  182 /Friday,  September  19.  2003 /Rules  and  Regulations         54799 


Table  1.— At-risk  Noncommercial 
Premises  Sampled  by  County  in 
California— Continued 


County 

Number 
of  prem- 
ises sam- 
pled 

Los  Angeles 

2  027 

Riverside „ 

San  Bernardino 

1.229 

1,142 

90 

Ventura  

Commercial  premises.  Active  weekly 
surveillance  of  commercial  poultry 
premises  in  the  infected  area  began  as 
early  as  December  2002.  All  but  five 
commercial  premises  with  birds  have 
been  under  weekly  active  surveillance 
for  at  least  6  weeks  and  have  a 
documented  biosecurity  protocol  in 
place.  Of  the  remaining  five  commercial 
premises,  one  (a  premises  with  quail) 
has  been  imder  weekly  active 
surveillance  for  at  least  4  weeks  and 
four  (two  with  ostriches,  one  with 
ducks,  and  one  hatchery)  are  under 
passive  surveillance.  All  these 
commerpial  premises  must  report  any 
significant  increase  in  death  losses  or 
the  occurrences  of  clinical  signs 
consistent  with  END. 

A  total  of  93  commercial  poultry 
premises  are  located  in  the  infected 
area,  of  which  72  premises  had  birds 
present.  The  21  other  commercial 
premises  are  egg  processors  and  did  not 
participate  in  active  surveillance. 
Fourteen  of  the  72  premises  that  had 
birds  prasent  were  foimd  to  be  infected, 
and  1  premises  was  found  to  have  been 
exposed  to  infected  premises;  all  15 
were  depopulated,  and  6  other  premises 
were  emptied  of  birds  by  their  owners 
for  other  reasons.  With  5  of  the  15 
depopulated  premises  having  been 
repopulated,  there  were  56  premises 
with  birds  in  the  infected  area.  A 
representative  sampling  of  either  live  or 
dead  birds  from  each  poultry  house  on 
52  of  those  56  premises  with  birds  was 
performed  weekly.  The  other  four 
commercial  premises  with  birds  were 
under  passive  siuveillance.  Sample 
collection  was  done  by  either  an 
accredited  veterinarian  or  authorized 
company  personnel.  No  END  positive 
premises  were  found. 

We  have  determined  that  all 
applicable  requirements  of  §  82.14  to 
remove  an  area  from  quarantine  have 
been  met  with  respect  to  the  remaining 
areas  in  California.  Specifically,  we 
have  determined  the  following: 

•  All  birds  and  poultry  exposed  to 
END  have  been  found  to  be  free  of  END 
or  have  been  euthanized; 

•  All  birds  and  poultry  infected  with 
END  have  been  euthanized; 


•  All  parts  of  all  birds  and  poultry 
that  were  euthanized  or  that  died  from 
any  cause  other  than  slaughter,  all  eggs 
produced  by  birds  or  poultry  infected 
with  or  exposed  to  END,  and  all  manure 
generated  by  and  litter  used  by  birds  or 
poultry  infected  with  or  exposed  to  END 
have  been  biuied  at  least  6  feet  deep  and 
covered  at  the  time  of  biuial  with  soil 

in  a  location  within  the  quarantined 
area  that  meets  all  U.S.  Environmental 
Protection  Agency  (EPA),  State,  and 
local  requirements  for  landfills; 

•  All  vehicles  with  which  the  birds  or 
poultry  infected  with  or  exposed  to  END 
or  thefr  excrement  or  litter  have  had 
physical  contact  have  been  cleaned  and 
disinfected  in  the  manner  prescribed  in 
§  82.14(f); 

•  All  cages,  coops,  containers, 
troughs,  and  other  equipment  used  fw 
birds  or  poultry  infected  with  or 
exposed  to  END  or  their  excrement  or 
litter  have  been  reduced  to  ashes  by 
incineration  or  have  been  cleaned  and 
disinfected  in  the  manner  prescribed  in 
§  82.14(g);  and 

•  The  premises  where  birds  or 
poultry  infected  with  or  exposed  to  END 
were  located  h3ve  been  cleaned  and 
disinfected  in  the  manner  prescribed  in 
§  82.14(h). 

Conclusion 

Based  on  the  information  presented 
above,  we  are  amending  §  82.3(c)  in  this 
interim  rule  by  removing  the  remaining 
portions  of  Kern,  Los  Angeles,  Orange, 
Riverside,  San  Bernardino,  and  Ventura 
Counties;  CA,  from  the  fist  of 
quarantined  areas  because  the 
continued  quarantine  of  these  areas  is 
no  longer  necessary  to  contain  all  birds 
and  poultry  infected  with  or  exposed  to 
END.  With  this  action,  there  are  no 
longer  any  areas  in  the  United  States 
that  are  quarantined  because  of  END. 


Immediate  Action  - 

bnmediate  action  is  warranted  to 
relieve  restrictions  that  are  no  longer 
necessary.  We  have  determined  that 
portions  of  Kern.  Los  Angeles,  Orange, 
Riverside,  San  Bernardino,  and  Ventura 
Counties,  CA,  may  now  be  removed 
from  the  list  of  areas  quarantined 
because  of  END.  Therefore,  immediate 
action  is  warranted  to  relieve  the 
prohibitions  or  restrictions  that  have 
applied  to  the  movement  of  birds, 
poultry,  products,  and  other  materials 
from  those  areas.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportimity  for  public  conunent  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than 


30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  that  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amenchnents  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  regulations  by 
removing  portions  of  Kem,  Los  Angeles. 
Orange,  Riverside,  San  Bernardino,  and 
Ventura  Coimties,  CA.  from  the  list  of 
quarantined  areas.  This  action  needs  to 
be  made  effective  immediately  in  order 
to  remove  restrictions  on  the  movement 
of  birds,  poultry,  and  certain  other 
articles  from  those  areas  that  are  no 
longer  necessary. 

This  situation  makes  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  We  are  currently 
assessing  the  potential  economic  effects 
of  this  action  on  small  entities.  Based  on 
that  assessment,  we  will  either  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nvmiber  of  small  entities  or  publish  a 
final  regulatory  flexibility  analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 
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List  of  Subjects  in  9  CFR  Part  82 

Animal  diseases,  Poultry  and  poultry 
products,  Quarantine,  Reporting  and 
recordkeeping,  requirements , 
Transportation. 

■  Accordingly,  9  CFR  part  82  is  amended 
as  follows: 

PART  82-€XOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDiOSIS 

■  1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80,  and  371.4. 

■  2.  In  §  82.3,  paragraph  (c)  is  revised  to 
read  as  follows: 

§82.3    Quarantined  areas. 

*        *  ~     *        »        * 

(c)  The  following  areas  are 
quarantined  because  of  END:  There  are 
no  areas  in  the  United  States 
quarantined  because  of  END. 

Done  in  Washington,  DC  this  16th  day  of 
September  2003. 

Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  03-23953  Filed  9-18-03;  8:45  am) 
BKIMG  CODE  3410-44-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM265,  Special  Conditions  No. 
2S-247-SC  ] 

Special  Conditions:  Douglas  Models 
DC-8-61 ,  -61 F,  -63,  -63F,  -71 ,  -71 F, 
-72,  -72F,  -73,  and  -73F  Airplanes; 
High  Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Douglas  Models  DC-8-61, 
-61F,  -63,  -63F,  -71.  -71F,  -72.  -72F, 
-73,  and  -73F  airplanes  modified  by 
ABX  Air,  Inc.  These  airp  anes,  as 
modified  by  A5X  Air,  Inc.,  will  have , 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  installation  of  the 
Innovative  Solutions  and  Support 
(IS&S)  Duplex  Reduced  Vertical 
Separation  Minimum  (RVSM)  system 
which  will  allow  for  the  removed  of  the 
existing  altitude  alerter,  encoding 


edtimeters,  air  data  computer,  and 
standby  altimeter.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  firom 
the  effects  of  sigh  intensity  radiated 
fields  (HIRF).hrhese  special  conditions 
contain  the  additional  safety  standards 
that  the  Admnistrator  considers 
necessary  to  ektablish  a  level  of  safety 
equivalent  to  that  provided  by  the 
existing  airwcirthiness  standards. 
DATES:  The  effective  date  of  these 
special  condil  ions  is  September  10, 
2003.  Comments  must  be  received  on  or 
before  October  20,  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  A\  iation  Administration, 
Transport  Air  )lane  Directorate,  Attn: 
Rules  Docket  ANM-113),  Docket  No. 
NM265, 1601  Lind  Avenue  SW., 
Ronton,  Wash  ington,  98055-4056;  or 
delivered  in  c  uplicate  to  the  Transport 
Airplane  Dire  :torate  at  the  above 
adch-ess.  Ail  c  jmments  must  be  marked: 
Docket  No.  N  ^265. 

FOR  FURTHER  I  ^FORMATION  CONTACT:  Greg 
Dunn,  FAA,  /  irplane  and  Flight  Crew 
Interface  Brar  ch,  ANM-111,  Transport 
Airplane  Dire  ::torate,  Aircraft 
Certification  !  lervice,  1601  Lirid  Avenue 
SW..  Renton,  Washington,  98055-4056; 
telephone  (42  5)  227-2799;  facsimile 
(425)  227-11'  9. 
SUPPLEMENTAI  lY  INFORMATION: 

Comments  In  irited 

The  FAA  hi  is  determined  that  notice 
and  opportun  ity  for  prior  public 
comment  are  mpracticable  because 
these  procedi^res  would  significantly 
delay  certification  of  the  airplane  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  ha  s  been  subject  to  the 
public  commi  snt  process  in  several  prior 
instances  wit  i  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  ej^ists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  peasons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  tha  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  tnese  special  conditions. 
The  docket  is  available  for  public 
inspection  bejfore  and  after  the  comment 


closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4:00  p.r..., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  November  25,  2002,  ABX  Air  Inc. 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Douglas 
Models  DC-8-61,  -61F,  -63,  -63F,  -71, 
-71F,  -72.  -72F,  -73,  and  -73F 
airplanes.  These  models  are  cmrently 
approved  under  Type  Certificate  4A25. 
The  modification  incorporates  the 
installation  of  the  IS&S  Duplex  RVSM 
system  which  will  allow  for  the  removal 
of  the  existing  altitude  alerter,  encoding 
altimeters,  air  data  computer,  and 
standby  altimeter.  This  system  uses  two 
Air  Data  Display  Units  (ADDU)  and  a 
single  Analog  Interface  Unit  (AIU)  to 
replace  altitude  displays  and  the  air 
data  computer.  These  displays  can  be 
susceptible  to  disruption  to  both 
command  and  response  signals  as  a 
result  of  electrical  and  magnetic 
interference.  This  disruption  of  signals 
could  result  in  the  loss  of  all  critical 
flight  information  displays  and 
annunciations  or  the  presentation  of 
misleading  information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  ABX  Air  Lie.  must  show  that 
Douglas  Models  DC-8-61,  -61F,  -63, 
-63F,  -71,  -71F,  -72,  -72F,  -73,  and 
-73F  airplanes,  as  changed,  continue  to 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  4A25,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  Douglcis  Models 
DC-8-61,  -61F,  -63,  -63F,  -71,  -71F, 
-72,  -72F,  -73,  and  -73F  airplanes 
include  14  CFR  part  25  effective 
February  1, 1965  as  described  in  Type 
Certificate  Data  Sheet  4A25. 
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If  the  Administrator  finds  that  the 
applicaljle  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Douglas  Models  DC-8- 
61,  ^IF,  -63,  -63F.  -71,  -71F.  -72. 
-72F,  -73,  and  -73F  airplanes  because 
of  a  novel  or  imusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Douglas  Models  DC-8- 
61,  -61F,  -63,  -63F,  -71,  -71F,  -72, 
-72F,  -73,  and  -73F  airplanes  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21.101. 

Special  conditions  are  initially 
applicable  to  the  models  for  which  they 
are  issued.  Should  ABX  Air,  Inc.,  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  models 
included  on  Type  certificate  No.  4A25 
to  incorporate  the  same  or  similar  novel 
or  unusual  design  feature,  the  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

The  modified  Douglas  Models  DC-8- 
61,  -61F.  -63,  -63F.  -71,  -71F,  -72. 
-72F,  -73,  and  -73F  airplanes  will 
incorporate  a  new  altitude  display 
system,  the  Innovative  Solutions  and 
Support  (IS&S)  Duplex  Reduced  Vertical 
Separation  Minimimi  (RVSM)  system, 
which  was  not  available  at  the  time  of 
certification  of  these  airplanes,  that 
performs  critical  functions.  This  system 
may  be  vulnerable  to  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
groimd-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Douglas  Models  DC-8-61,  -61F, 
-63,  -63F,  -71,  -71F,  -72,  -72F,  -73, 
and  -73F  airplanes,  modified  by  ABX 
Air,  Inc.  These  special  conditions 
require  that  new  electrical  and 


electronic  systems,  such  as  the  ADDU, 
that  perform  critical  functions,  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF.  . 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  and  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionic/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Fiulhermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  vdth  the  HIRF 
protection  specid  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimimi  threat  of  100  vohs  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table 
below  are  to  be  demonstrated. 


Frequency 


10  kHz-lOG  kHz 
100  kHz-500 

kHz  

500  kHz-2  MHz 
2  MHz-30  MHz 
30  MHz-70  MHz 
70  MHz-100 

MHz  

100  MHz-200 

MHz  

200  MHz-400 

MHz  

400  MHz-700 

MHz 

700  MHz-1  GHz 

1  GHz-2  GHz  ... 

2  GHz-4  GHz  ... 
4  GHz-6  GHz  ... 
6  GHz-8  GHz  ... 
8GHZ-12GHZ 


Field  strength 
(volts  per  meter) 


Peak 


50 

50 

50 

100 

50 

50 

100 

100 

700 
700 
2000 
3000 
3000 
1000 
3000 


Average 


50 

50 

50 

100 

50 

50 

100 

100 

50 
100 
200 
200 
200 
200 
300 


Frequency 

Fie<d  strength 
(votts  per  miter)  - 

Peak 

Average 

12  GHz-IB  GHz 
18  GHz-40  GHz 

2000 
600 

200 
200 

The  fieW  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

.The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Ridemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  Douglas 
Models  DC-8-61,  -61F,  -63,  -63F,  -71, 
-71F.  -72,  -72F,  -73,  and  -73F 
airplanes  modified  by  ABX  Air  Inc 
Should  ABX  Air  Inc.  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  included  on 
Type  Certificate  No.  4A25  to  incorporate 
the  same  or  similar  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel ' 
or  unusual  design  features  on  Douglas 
Models  DC-a-61,  -61F,  -63,  -63F.  -71. 
-71F,  -72,  -72F,  -73,  and  -73F 
airplanes  modified  by  ABX  Air  Inc.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  these  airplanes. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
fi-om  those  previously  issued.  Because  a 
delay  would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

list  of  Subiects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 
■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702,44704. 
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The  Special  Conditioiis 

-    ■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  Eire 
issued  as  part  of  the  type  certification 
basis  for  Douglas  Models  DC-8-61, 
-61F,  -63,  -63F,  -71,  -7lF,  -72,  -72F, 
-73,  and  -73F  airplemes  modified  by 
ABX  Air  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 

•   operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
^    airplane. 

Issued  in  Renton.  Washington,  on 
September  10,  2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-23970  Filed  9-18-03:  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30389;  Amdt.  No.  444] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 


certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  pr(  iscribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  fhe  National  Airspace 
System.  Thesfe  changes  are  designed  to 
provide  for  tl  e  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DA"  E:  0901  UTC,  October  30, 
2003. 

FOR  FURTHER  NFORMATION  CONTACT: 
Donald  P.  Pal  e.  Flight  Procedure 
Standards  Br  inch  (AMCAFS-120), 
Flight  Techni  dogies  and  Programs 
Division,  Flif  ht  Standards  Service, 
Federal  Avia  ion  Administration,  Mike 
Monroney  A<  ronautical  Center,  &500 
South  MacAi  thur  Blvd.,  Oklahoma  City, 
OK  73169  (Miil  Address:  P.O.  Box 
25082  Oklahima  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTA  ?Y  INFORMATION:  Th)  J 
amendment  1 3  part  95  of  the  Federal 
Aviation  Regilations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  govi  irning  the  operation  of  all 
aircraft  in  flij  ht  over  a  specified  route 
or  any  portio  i  of  that  route,  as  well  as 
the  changeovsr  points  (COPs)  for 
Federal  airwi  ys,  jet  routes,  or  direct 
routes  as  prei  cribed  in  part  95. 

The  Rule 

The  specif  ed  IFR  altitudes,  when 
used  in  conji  nction  with  the  prescribed 
changeover  p  oints  for  those  routes, 
ensure  navigi  ition  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequeacy  interference.  The 
reasons  and  ( ircumstances  that  create 
the  need  for  I  his  amendment  involve 
matters  of  fli  'ht  safety  and  operational 
efficiency  in  [he  National  Airspace 
System,  are  r  jlated  to  published 
aeronautical  :harts  that  are  essential  to 
the  user,  and  provide  for  the  safe  emd 
efficient  use  )f  the  navigable  airspace. 
In  addition,  t  lose  various  reasons  or 
circumstance  s  require  making  this 
amendment  (  ffective  before  the  next 
scheduled  cli  arting  and  publication  date 
of  the  flight  i  iformation  to  assure  its 
timely  availa  jility  to  the  user.  The 


Revisions  to  IFR 

[Amendment  44^ 


effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  conunerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cur-ent.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  D.C.  on  September 
15.  2003. 

James  |.  Ballough,  < 

Director,  Fligttt  Startdards  Servico. 

-Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
part  95  of  the  Federal  Aviation 
Regulations  (14  CFR  part  95)  is  amended 
as  follows  effective  at  0901,  UTC, 

■  1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44719, 
44721. 

■  2.  Part  95  is  amended  to  read  as 
follows: 


Altitudes  &  Changeover  Points 

Effective  Date  October  30,  2003] 


From 


To 


MEA 


§95.6013  VOR  Federal 


Airway  13  is  amended  to  Read  in  Part 


McAllen,  TX  VOFJ/DME 
•1600— MOCA 


IWIanny,  TX  FIX 


•5000 


§95.6017  VOR  Federal 


Airway  17  is  amended  to  Read  in  Part 


Brownsville,  TX  Vortac 


Harlingen,  TX  VOR/DME 


1600 
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[Amendment  444  Effective  Date  October  30,  2003] 


From 


Harllngen,  TX  VOR/DME 

McAllen,  TX  VOR/DME  ... 
*170(>-MOCA 

Fator,  TX  FIX  

•5500— fwIRA 
"2400— MOCA 

Nelee,  TX  FIX  


To 


McAllen,  TX  VOR/DME 
Fator,  TX  INT 

•Nelee,  TX  FIX 


Laredo,  TX  VORTAC 


MEA 


2400 
•2500 

"4000 


2500 


§95.6033  VOR  Federal  Airway  33  is  Amended  to  Read  in  Part 


Bradford,  PA  VOR/DME 
•4,800— MOCA 

Vairs,  NY  FIX  

•4,000— MOCA 


Vairs,  NY  FIX 

Buffalo,  NY  VOR/DME 


#•10.000 
#*5,000 


#  BFD  R-006  Unusable,  Use  BUF  R-187 


§95.6407  VOR  Federal  Airway  407  is  Amended  to  Read  in  Part 


Brownsvile,  TX  VORTAC 
Harlingen,  TX  VOR/DME 


From 


Harlingen,  TX  VOR/DME. 
Jimie,  TX  INT 


To 


MEA 


§95.7001  Jet  Routes 
§95.7231  Jet  Route  No.  231  is  Amended  to  Read  in  Part 

Twentynine  Palms,  CA  VORTAC  I  Hippi,  fiZ  FIX 


23000 


1700 


MAA 


4000 


[FR  Doc.  03-23968  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Orai  Dosage  Form  New  Animal  Drugs; 
Pyrantel  Pamoate  Suspension 

AGENCY:  Food  and  Drug  Admimstration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  First 
Priority,  Inc.  The  ANADA  provides  for 
oral  use  of  pyrantel  pamoate  suspension 
in  horses  and  ponies  for  the  removal 
and  control  of  various  internal  parasites. 

DATES:  This  rule  is  effective  September 
19,  2003. 

FOB  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e 
mail:  lluther@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  First 
Priority,  Inc.,  1585  Todd  Farm  Dr.. 


Elgin,  IL  60123,  filed  ANADA  200-353 
for  PRIMEX  (pyrantel  pamoate)  Equine 
Anthelmintic  Suspension  for  oral  use  in 
horses  and  ponies  for  the  removal  and 
control  of  various  internal  parasites. 
First  Priority's  PRIMEX  Equine 
Anthelmintic  Suspension  is  approved  as 
a  generic  copy  of  Pfizer,  Inc.'s 
STRONGID  T,  approved  under  NADA 
91-739.  ANADA  200-353  is  approved 
as  of  August  19,  2003.  and  the 
regulations  are  amended  in  21  CFR 
520.2043  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2){ii),  a 
summary  of  safet\  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 


it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to 
congressional  review  requirements  in  5 
U.S.C.  801-808.  . 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§520.2043    [Amended] 

■  2.  Section  520.2043  Pyrantel  pamoate 
suspension  is  amended  in  paragraph 
(b)(1)  by  removing  "000069"  and  adding 
in  its  place  "000069,  058829,". 

Dated:  September  11.  2003. 

Linda  Tollefeon, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  03-23943  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Cyclosporine 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
•Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Novaftis 
Animal  Health  US.  Inc.  The  NADA 
provides  for  the  veterinary  prescription 
use  of  cyclosporine  by  oral  capsule  for 
the  control  of  atopic  dermatitis  in  dogs. 
DATES:  This  rule  is  effective  September 
19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-7543,  e- 
mail:  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Novartis 
Animal  Health  US,  hic.  3200  Northline 
Ave.,  suite  300,  Greensboro,  NC  27408, 
filed  NADA  141-218  that  provides  for 
the  veterinary  prescription  use  of 
ATOPICA  (cyclosporine)  Capsules  for 
the  control  of  atopic  dermatitis  in  dogs 
weighing  at  least  4  pounds  body  weight. 
The  NADA  is  approved  as  of  August  15, 
2063,  and  part  520  (21  CFR  part  520)  is 
amended  by  adding  new  §  520.522  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1  l(e)(2)(ii),  a 
siunmary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F){ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  August 
15,  2003. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore,  ' 
neither  an  environmental  assessment 


nor  an  envi 
is  required. 

This  rule  d 
of  "rule"  in  5 
it  is  a  rule  of 
Therefore,  it 
congressional 


ro  imental  impact  statement 


( »es  not  meet  the  definition 
U.S.C.  804(3)(A)  because 
particular  applicability." 
!  not  subject  to  the 
review  requirements  in*  5 


U.S.C.  801-8(  8 

List  of  Sub|ec|s  in  21  CFR  Part  520 

Animal 


drug: 


;s. 


■  Therefore 

Drug,  and  Coimetic 

authority  deli  gated 

of  Food  and 

Center  for  Veterinary 

part  520  is 


linder  the  Federal  Food, 
Act  and  under 
to  the  Commissioner 
I  rugs  and  redelegated  to  the 
Medicine.  21  CFR 
aniended  as  follows: 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 


■  1 .  The  authority 
part  520  continues 

Authority:  2 


■  2.  Section 
follows: 


5  20 


citation  for  21  CFR 
to  read  as  follows: 


U.S.C.  360b. 
.522  is  added  to  read  as 


§  520.522    Cy(  losporine. 

(a)  Specific  itions.  Each  capsule 
contains  10.  ',  5.  50.  or  100  milligrams 
(mg)  cyclosp(  rine. 

(b)  Sponsoi .  See  No.  058198  in 
§  510.600(c)  (  f  this  chapter. 

(c)  [Reserv*  d] 

(d)  Conditi  ms  of  use  in  dogs — (1) 
Amount.  5  m  i  per  kilogram  of  body 
weight  given  orally  as  a  single  daily 
dose  for  30  d  lys.  Following  this  initial 
daily  treatmeat  period,  the  dosage  may 
be  tapered  by  decreasing  the  frequency 
of  administration  to  every  other  day  or 
two  times  a  week,  until  a  minimum 
frequency  is  feached  which  will 
maintain  the  desired  therapeutic  effect. 

(2)  Indicati  ons  for  use.  For  the  control 
of  atopic  den  natitis  in  dogs  weighing  at 
least  4  pounc  s  body  weight. 

(3)  Limitat  ons.  Federal  law  restricts 
this  drug  to  i  se  by  or  on  the  order  of 
a  licensed  ve  erinarian. 

Dated:  Septe  mber  11,  2003. 
Linda  Toliefsa  i. 

Deputy  Directc  r,  Center  for  Veterinary 

Medicine. 

(FR  Doc.  03-21944  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Oxytetracyciine  Injection 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  hybrid  new  animal  drug 
application  (NADA)  filed  by  Norbrook 
Laboratories,  Ltd.  The  NADA  provides 
for  the  prescription  and  over-the- 
counter  use  of  a  300  milligram  per 
milliliter  (mg/mL)  oxytetracyciine 
injectable  solution  for  the  treatment  of 
various  bacterial  diseases  of  cattle  and 
swine,  and  for  the  control  of  respiratory 
disease  in  cattle  at  high  risk  of 
developing  bovine  respiratory  disease 
(BRD). 

DATES:  This  rule  is  effective  September   . 
19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
C.  Gotthardt,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7571,  e- 
mail:  jgotthai@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Norbrook, 
Laboratories,  Ltd.,  Station  Works, 
Newry,  BT35  6JP,  Northern  freland, 
filed  NADA  141-143,  a  hybrid 
application  that  provides  for  veterinary 
prescription  use  of  TETRADURE  300 
(oxytetracyciine)  Injection  and  over-the- 
counter  use  of  Cbcytetracycline  Injection 
300  mg/mL  for  the  treatment  of  various 
bacterial  diseases  of  cattle  and  swine. 
Norbrook  Laboratories'  TETRADURE 
300  Injection  and  Oxytetracyciine 
Injection  300  mg/mL  are  approved  as 
generic  copies  of  Pfizer's  LIQUAMYCIN 
LA-200,  approved  under  NADA  113- 
232.  TETRADURE  300  Injection  is  also 
indicated  for  the  control  of  respiratory 
disease  in  cattle  at  high  risk  of 
developing  BRD  associated  with 
Mannheimia  (Pasteurella)  haemolytica. 
The  application  is  approved  as  of  July 
25,  2003,  and  the  regulations  in  part  522 
(21  CFR  part  522)  are  amended  to  reflect 
the  approval  by  revising  §  522.1660  and 
by  adding  §  522.1660b.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

NADA  141-143  is  a  hybrid 
application  as  defined  in  the  Center  for 
Veterinary  Medicine's  Seventh  Generic 
Animal  Drug  Policy  Letter,  dated  March 
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20,  1991.  The  data  submitted  in  support 
of  this  hybrid  NADA  satisfy  the 
requirements  of  section  512[b)(l)  and 
(b)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360b(b)(l)  and  (b)(2))  and  21  CFR  part 
514  of  the  regulations.  This  hybrid 
application  relies  on  the  approval  of  the 
pioneer  animal  drug  product,  a  200  mg/ 
mL  solution  of  oxytetracycline,  to  the 
extent  that  such  reliance  is  allowed 
under  section  512(n)  of  the  act,  to 
establish  the  safety  and  effectiveness  of 
the  active  ingredient,  oxytetracycline. 
This  is  the  section  512(b)(2)  portion  of 
the  hybrid  application.  It  also  contains 
data  to  support  a  change  from  the 
pioneer  product  formulation  to  a  generic 
product  of  greater  concentration,  300 
4ng/mL;  to  support  use  in  cattle  at  a 
higher  dosage  of  13.6  mg/lb  bodyweight; 
and  to  support  use  for  the  control  of 
respiratory  disease  in  cattle  at  high  risk 
of  developing  BRD.  These  are  the 
section  512(b)(1)  portions  of  the  hybrid 
application. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
act  (21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  July  25, 
2003.  This  marketing  exclusivity  applies 
only  to  the  increase  in  formulation 
concentration  to  300  mg/mL,  to  the 
veterinary  prescription  use  of  the 
product  in  cattle  at  dose  ranges  of  9  to 
13.6  mg/lb  bodyweight,  and  for  the 
control  of  respiratory  disease  in  cattle  at 
high  risk  of  developing  BRD  associated 
with  Mannheimia  (Pasteurella) 
haemolytica  for  whicb  new  data  were 
required. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  and  (d)(5)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 


List  of  Subject  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

FART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  522.1660  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  522.1 660    Oxytetracycline  injection,  200 
miiligram/miltiliter. 

■  3.  Section  522.1660a  is  added  to  read 
as  follows: 

§  522.1 660a    Oxytetracycline  injection,  300 
milligram/milliliter. 

(a)  Specifications.  Each  milliliter  (mL) 
of  solution  contains  300  milligrams  (mg) 
oxytetracycline  base. 

(b)  Sponsor.  See  No.  055529  in 
§  5 1 0. 600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.500 
of  this  chapter. 

(d)  Special  considerations.  When 
labeled  for  use  as  in  paragraph 
(e)(l)(i)(D)  or  (e)(l)(i)(E)  of  this  section, 
labeling  shall  also  bear  the  following: 
"Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian.". 

(e)  Conditions  o/use— (1)  Beef  cattle, 
nonlactating  dairy  cattle,  and  calves 
including  preruminating  (veal)  calves — 
(i)  Amounts  and  indications  for  use — 
(A)  3  to  5  mg  per  pound  of  bodjrweight 
(mg/lb  BW)  per  day  (/day) 
intramuscularly,  subcutaneously,  or 
intravenously  for  treatment  of 
pneumonia  and  shipping  fever  complex 
associated  with  Pasteurella  spp.  and 
Haemop/ii/us  spp.,  foot-rot  and 
diphtheria  caused  by  Fusobacterium 
necrophorum,  bacterial  enteritis  (scoius) 
caused  by  Escherichia  coli,  wooden 
tongue  caused  by  Actinohacillus 
lignieresii,  leptospirosis  caused  by 
Leptospira  pomona,  wound  infections 
and  acute  metritis  caused  by 
Staphylococcus  spp.  and  Streptococcus 
spp. 

(B)  5  mg/lb  BW/day  intramuscularly, 
subcutaneously.  or  intravenously  for 
treatment  of  severe  foot-rot,  and 
advanced  cases  of  other  indicated 
diseases. 

(C)  9  mg/lb  BW  intramuscularly  or 
subcutaneously  as  single  dosage  where 


retreatment  of  calves  and  yearlings  for 
bacterial  pneumonia  is  impractical  or 
for  treatment  of  infectious  bovine 
keratoconjunctivitis  (pinkeye)  caused  by 
Moraxella  bovis. 

(D)  9  to  13.6  mg/lb  BW 
intramuscularly  or  subcutaneously  as 
single  dosage  where  retreatment  of 
calves  and  yearlings  for  bacterial 
pneumonia  is  impractical  or  for 
treatment  of  infectious  bovine 
keratoconjunctivitis  (pinkeye)  caused  by 
Moraxella  bovis. 

(E)  13.6  mg/lb  BW  intramuscularly  or 
subcutaneously  as  a  single  dosage  for 
control  of  respiratory  disease  in  catUe  at 
high  risk  of  developing  BRD  associated 
with  Mannheimia  {Pasteurella) 
haemolytica. 

(ii)  Limitations.  Treatment  should  be 
continued  24  to  48  hours  following 
remission  of  disease  signs,  however,  not 
to  exceed  a  total  of  four  consecutive 
days.  Do  not  inject  more  than  10  mL  per 
site  in  adult  cattle,  reducing  the  volume 
according  to  age  and  body  size  to  1  to 
2  mL  in  small  calves.  Exceeding  the 
highest  reconrunended  level  of  drug/lb 
BW/day,  administering  more  than  the 
recommended  niunber  of  treatments, 
and/or  exceeding  10  mL 
intramuscularly  or  subcutaneously  per 
injection  site  may  result  in  antibiotic 
residues  beyond  the  withdrawal  time. 
Rapid  intravenous  administration  in 
cattle  may  result  in  animal  collapse. 
Oxytetracycline  should  be  administered 
intravenously  slowly  over  a  period  of  at 
least  5  minutes.  Discontinue  treatment 
at  least  28  days  prior  to  slaughter.  Not 
for  use  in  lactating  dairy  animals. 

(2)  Swine — (i)  Amount.  3  to  5  mg/lb 
BW/day;  9  mg/lb  BW  as  a  single  dosage 
where  retreatment  for  pneumonia  is 
impractical.  Sows:  Administer  once  3 
mg/lb  BW,  approximately  8  hours  before 
farrowing  or  immediately  after 
completion  of  farrowing. 

(ii)  Indications  for  use.  For  treatment 
of  bacterial  enteritis  (scours, 
colibacillosis)  caused  by  Escherichia 
coli,  pneumonia  caused  by  Pasteurella 
multocida,  and  leptospirosis  caused  by 
Leptospira  pomona.  Sows:  as  an  aid  in 
control  of  infectious  enteritis  (baby  pig 
scours,  colibacillosis)  in  suckling  pigs 
caused  by  £.  coli. 

(iii)  Limitations.  Administer 
intramuscularly.  Treatment  should  be 
continued  24  to  48  hours  beyond 
remission  of  disease  signs,  however,  not 
to  exceed  a  total  of  4  consecutive  days. 
Exceeding  the  highest  recommended 
level  of  drug/lb  BW/day,  administering 
more  than  the  recommended  number  of 
treatments,  and/or  exceeding  5  mL 
intramuscularly  per  injection  site  may 
result  in  antibiotic  residues  beyond  the 
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withdrawal  time.  Discontinue  treatment 
at  least  28  days  prior  to  slaughter. 

Dated:  August  27,  2003. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-23891  Filed  9-18-03;  8:45  am) 
BILUNQ  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Oxytetracycline  Injection 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  Agri 
Laboratories,  Ltd.  The  ANADA  provides 
for  the  administration  of  an 
oxytetracycline  injectable  solution  to 
cattle  and  swine  for  the  treatment  of 
various  bacterial  diseases. 
DATES:  This  rule  is  effective  September 
19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluthei®cvm. fda.gov. 
SUPPLEMENTARY  INFORMATION:  Agri 
Laboratories,  Ltd.,  P.O.  Box  3103,  St. 
Joseph,  MO  64503,  filed  ANADA  200- 
128  that  provides  for  the  use  of 
AGRIMYCIN  200  (oxytetracycline) 
Injection  for  the  treatment  of  various 
bacterial  diseases  in  cattle  and  swine. 
Agri  Laboratories 's  AGRIMYCIN-200 
Injection  is  approved  as  a  generic  copy 
of  Pfizer's  UQUAMYCIN  LA-200, 
approved  under  NADA  113-232.  The 
ANADA  is  approved  as  of  June  13,  2003, 
and  the  regulations  are  amended  in  21 
CFR  522.1660  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data' and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-3G5),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 


a.m.  and  4  p.n 
Friday. 

The  agency 
CFR  25.33{a)(l 
type  that  does 
cumulatively 
the  human 
neither  an  environmental 


does 


V 


nor  an  environpiental 
is  required. 
This  rule 
of  "rule"  in  5 
it  is  a  rule  of ' 
Therefore,  it  is 
congressional 
U.S.C.  801-80$ 


.,  Monday  through 


las  determined  under  21 

that  this  action  is  of  a 
not  individually  or 
1  ave  a  significant  effect  on 
environment.  Therefore, 
assessment 
impact  statement 


for  the  use  of  single-ingredient  Type  A 
medicated  articles  containing 
salinomycin  and  chlortetracycline  to 
make  two-way  combination  drug  Type  C 
medicated  feeds  for  broiler  chickens. 


not  meet  the  definition 
S.C.  804(3)(A)  because 
)articular  applicability." 
not  subject  to  the 
1  eview  requirements  in  5 


List  of  Subject  In  21  CFR  Part  522 

Animal  druas. 
■  Therefore,  lu  ider  the  Federal  Food, 
Drug,  and  Cosi  letic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  DBugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  am«  nded  as  follo^ys: 


PART  522—1! 
INJECTABLE 
ANIMAL  DRU( 


•LANTATION  OR 
>OSAGE  FORM  NEW 
IS 


■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  (j.S.C.  360b. 

§522.1660    [Aniended] 

■  2.  Section  52  2.1660  Oxytetracycline 
injection  is  am  mded  in  paragraph  (b)  by 
numerically  ac  ding  "057561";  and  in 
paragraph  (d)(:  )(iii)  in  the  second  and 
ninth  sentence ;  by  numerically  adding 
"057561". 


Dated:  August  l29,  2003. 
Stephen  F.  Sund  of. 
Director.  Center)  j 
[FR  Doc.  03-239'  2 
BILUNG  CODE  4160-  01-S 


r  Veterinary  Medicine. 
Filed  9-18-03;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERV  CES 

Food  and  Drue  Administration 
21  CFR  Part  598 

New  Animal  Driugs  for  Use  in  Animal 
Feeds;  Salinomycin  and 
Chlortetracycline 

I 

AGENCY:  Food  ind  Drug  Administration, 
HHS. 

ACTION:  Final  rile. 


SUMMARY:  The 

Administration 
animal  drug  rej  ju 
approval  of  an 
drug  applicatioh 
PennfieldOilCo 


bod  and  Drug 

(FDA)  is  amending  the 
lations  to  reflect 

ibbreviated  new  animal 
(ANADA)  filed  by 
.  The  ANADA  provides 


DATES:  This  rule  is  effective  September 
19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  UutheT@cvin.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Pennfield 
Oil  Co.,  14040  Industrial  Rd.,  Omaha, 
NE  68144.  filed  ANADA  200-357  for 
use  of  PENNCHLOR  (chlortetracycline) 
and  salinomycin  Type  A  medicated 
articles  to  make  two-way  combination 
drug  Type  C  medicated  feeds  for  broiler 
chickens.  Pennfield  Oil  Co.'s  ANADA 
200  357  is  approved  as  a  generic  copy 
of  Alpharma,  Inc.'s  NADA  140-859.  The 
ANADA  is  approved  as  of  August  19, 
2003,  and  the  regulations  are  amended 
in  21  CFR  558.550  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
siunmary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  558  is  amended  as  follows: 
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PART  558— NEW  ANfMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

§558.550    [Amended] 

■  2.  Section  558.550  Salinomycin  is 
amended  in  paragraph  (a)(3)  by  adding 
"and  (d)(l)(xvi)"  after  "(d)tl)(xv)";  and 
in  paragraph  (d)(l)(xvi)(c)  by  removing 
"and  046573"  and  by  adding  in  its  place 
"and  053389". 

Dated:  September  11.  2003. 

Linda  Tolletson, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FRDoc.  03-23996  Filed  9-18-03;  8:45  am] 

BILLING  COD^  41 60-01 -S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD08-03-033] 

RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Massallna  Bayou,  Panama  City,  FL 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  rule. 

summary:  The  Commander,  Eighth 
Coast  Guard  District,  has  temporarily 
changed  the  regulation  governing  the 
operation  of  the  Tarpon  Dock  bascule 
span  drawbridge  across  Massalina 
Bayou,  mile  0.0.  at  Panama  City,  Bay 
County,  Florida.  The  regulation  will 
allow  the  draw  of  the  bridge  to  remain 
closed  to  navigation  for  one  hour  to 
facilitate  the  American  Heart  Walk. 
DATES:  This  temporary  rule  is  effective 
fi-om  9  a.m.  to  10  a.m.  on  October  18, 
2003. 

ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration    ' 
Branch,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396, 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Tlie  telephone  number  is  (504)  589- 
2965.  The  Eighth  District  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 


Good  Cause  for  Not  Publishing  an 
NPRM 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  ftnds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Thousands 
of  pedestrians  will  cross  the  bridge 
during  the  event  and  this  temporary  rule 
is  necessary  to  ensure  their  safely  as 
they  cross  the  bridge. 

Background  and  Purpose 

The  City  Of  Panama  City  has 
requested  a  temporary  rule  changing  the 
operation  of  the  Tarpon  Dock  bascule 
span  drawbridge  across  Massalina 
Bayou,  mile  0.0,  in  Panama  City,  Bay 
County.  Florida.  This  temporary  rule  is 
needed  to  accommodate  approximately 
2,000  pedestrians  that  are  expected  to 
participate  in  a  3.5-mile  walk.  The 
bridge  is  near  the  beginning  of  the  walk 
and  allowing  the  bridge  to  open  for 
navigation  during  this  short  time  period 
would  disrupt  the  event  and  could 
result  in  injury.  The'bridge  has  a 
vertical  clearance  of  7  feet  above  mean  ' 
high  water  in  the  closed-to-navigation 
position  and  unlimited  in  the  open-to- 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  fishing  vessels,  sailing 
vessels  and  other  recreational  craft. 
Presently,  Title  33,  Code  of  Federal 
Regulations  (CFR),  §  117.301  states:  The 
draw  of  the  Tarpon  Dock  bascule  span 
bridge,  Massalina  Bayou,  mile  0.0,  shall 
open  on  signal;  except  that  from  9  p.m. 
until  11  p.m.  on  July  4,  each  year,  the 
draw  need  not  open  for  the  passage  of 
vessels.  The  draw  will  open  at  any  time  " 
for  a  vessel  in  distress.  This  temporary 
rule  will  allow  the  bridge  to  be 
maintained  in  the  closed-to-navigation 
position  from  9  a.m.  to  10  a.m.  on 
October  18,  2003  to  facilitate  the 
American  Heart  Walk. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  4t  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

This  temporary  rule,  will  be  only  one 
hour  in  duration  and  is  therefore 


expected  to  have  only  a  minor  affect  on 
the  local  economy. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  rule 
will  not  have  a  significant  economic 
impact  on  a  substantia]  number  of  small 
entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  through  the 
Tarpon  dock  bridge  across  Massalina 
Bayou  during  the  closure.  There  is  not 
expected  to  be  a  significant  impact  due 
to  the  short  duration  of  the  closure  and 
the  publicity  given  the  event. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business   . 
Regulator}'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of.the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).. 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
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determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  thlM  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiu^,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Takii^  of  Private  Property 

This  rule  will  not  afliect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  iuider  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  mle  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Oder  12988,  Civil  Justice  Reform,  to 
minimi2;e  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  cause  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175;  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of     . 
energy.  It  has  not  been  designated  by  the 


Administrator!  of 
Information 
significant  energy 
does  not 
Effects  under 


the  Office  of 
Regulatory  Affairs  as  a 
action.  Therefore,  it 
require  a  Statement  of  Energy 
executive  Order  13211. 


Environment 

We  have  ani  lyzed  this  rule  under 
Commandant  nstruction  M16475.1D, 
which  guides  he  Coast  Guard  in 
complying  wit  h  the  National 
Environmenta  Policy  Act  of  1969 
(NEPA)  (42  U.  ;.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  thi  t  would  limit  the  use  of 
a  categorical  e:  cclusion  under  section 
2.B.2  of  the  Iniitruction.  Therefore,  this 
temporary  ruh  is  categorically 
excluded,  undsr  figure  2-1,  paragraph 
(32)(e),  of  the  Instruction,  from  further 
documentation  because 
existing  bridge  operation 


environmenta 
it  modifies  an 
regulation, 

List  of  Subject^  in  33  CFR  Part  117 


Bridges. 
Regulations 

■  For  the  reasdns 
the  Coast  Guaijd 
as  follows: 


PART  117—1 
OPERATION 


Dl  lAWBRIDGE 
t  EGULATIONS 


■  l.Theauthc^ity 
continues  to  r«  ad 


Authority:  33 

Homeland  Security 
CFR  1.05-l(g); 
under  the  authoiity 
Stat.  5039. 


J.S.C.  499;  Department  of 
Delegation  No.  0170.1;  33 
section  117.255  also  issued 
of  Pub.  L.  102-587,  106 


§117.302 

The  draw  oftthe 
span  bridge 
shall  open  on 
a.m.  until  ID  a 
the  draw  need  not 
of  vessels.  The 
time  for  a  vess  ;1 


Dated:  September  9,  2003. 
R.F.  Duncan, 

Rear  Admiral,  U 
Commander,  Ei^  hth 
(FR  Doc.  OJ-24o|l 
BiLUNG  cooe  49ial-1S-P 


set  out  in  the  preamble, 
amends  33  CFR  Part  117 


citation  for  Part  117 
as  follows: 


■  2.  Effective  ^a.m.  until  10  a.m.  on 
October  28,  20  33,  §  117.301  is 
temporarily  si  spended  and  a  new 
§  117.302  is  ac  ded  to  read  as  follows: 

Mast  «ilina  Bayou. 


Tarpon  Dock  bascule 
N^salina  Bayou,  mile  0.0, 
ignal;  except  that  from  9 
m.  on  October  18,  2003, 
open  for  the  passage 
draw  will  open  at  any 
in  distress. 


S.  Coast  Guard, 

Coast  Guard  District. 
5  Filed  9-16-03;  3:57  pm) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-20(»-0278;  FRL-7326-4] 

Cyprodinil;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  cyprodinil  in 
or  on  brassica,  head  and  stem,  subgroup 
5A;^brassica,  leafy  greens,  subgroup  5B; 
carrot;  herb,  subgroup  19A,  dried;  herb, 
subgroup  19A,  fresh;  longan;  lychee; 
pulasan;  rambutan;  Spanish  lime;  and 
turnip,  greens.  Interregional  Research 
Project  Number  4  (IR-4)  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA). 

DATES:  This  regulation  is  effective 
September  19,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  niunber  OPP-2003-0278, 
must  be  received  on  or  before  November 
18,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.sbaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  are  agricultiual 
producer,  food  manufacturer,  and 
pesticide  manufacturer  Potentially . 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufactiu-ing  (NAICS  311) 

•  Pesticide  manufactiuing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
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(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0278.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal-Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gOv/fedrgstr/.A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/TitIe_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  dociunent, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 


docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  21, 
2003  (68  FR  19528)  (FRI^7301-6),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170). 
annoimcing  the  filing  of  pesticide 
petitions  (PP  2E6447,  2E6461,  2E6485. 
3E6529,  and  3E6530)  by  IR-4,  681  US 
Highway  #1  South,  New  Brunswick,  NJ 
08902-3390.  That  notice  included  a 
summary  of  the  petitions  prepared  by 
Syngenta  Crop  Protection  Incorporated, 
the  registrant. 

The  petitions  requested  that  40  CFR 
180.532  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide, 
cyprodinil,  CCA  219417;  4-cyclopropyl- 
6-methyl-A/-phenyl-2-pyrimidinamine, 
in  or  on  the  following  commodities: 
brassica,  head  and  stem,  subgroup  5A  at 
2.0  parts  per  million  (ppm);  and 
brassica,  leafy  greens,  subgroup  5B  at 
10.0  ppm  (PP  2E6485);  carrot  at  0.5  (PP 
2E6461);  herb  subgroup  19A  at  10.0 
ppm  (3E6529);  longan;  lychee;  pulasan; 
rambutan;  and  Spanish  lime  at  2.0  ppm 
(PP  2E6447);  and  turnip,  greens  at  10.0 
ppm  (PP  2E6485). 

Petition  nvunbers  2E6485,  2E6461  and 
3E6529  were  subsequently  amended  to 
propose  tolerances  for  brassica,  head 
and  stem,  subgroup  5 A  at  1.0  ppm;  and 
brassica,  leafy  greens,  subgroup  5B  at 
10.0  ppm  (PP  2E6485);  carrot  at  0.75 
ppm  (PP  2E6461);  herb,  subgroup  19A, 
dried  at  15.0  ppm,  and  herb,  subgroup 
19A,  besh  at  3.0  ppm  (3E6529);  longan; 
lychee;  pulasan;  rambutan;  and  Spanish 
lime  at  2.0  ppm  (PP  2E6447);  and 
turnip,  greens  at  10.0  ppm  (PP  2E6485). 
There  were  no  comments  received  on 
these  petitions. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that"there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposm-e  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 


occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFT5CA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26, 1997) 
(FRI^5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  With  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of 
cyprodinil.  CGA  219417;  4-cyclopropyl- 
6-methyl-N-phenyl-2-pyrimidinamine 
on  brassica,  head  and  stem,  subgroup 
5A  at  1.0  ppm;  brassica,  leafy  greens. 
Subgroup  5B  at  10.0  ppm;  carrot  at  0.75; 
herb,  subgroup  19A,  dried  at  15.0  ppm; 
herb,  subgroup  19A,  fresh  at  3.0  ppm; 
longan,  lychee,  pulasan,  rambutan,  and 
Spanish  lime  at  2.0  ppm;  and  turnip, 
greens  at  10.0  ppm.  EPA's  assessment  of 
exposiu^s  and  risks  associated  with 
establishing  the  tolerances  follow. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cyprodinil  are 
discussed  in  the  following  Table  1  as 
well  as  the  no-observed-adverse-effect- 
level  (NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


54810         Federal  Register  /  Vol.  68,  No.  182 /F 

riday,  September  19,  2003 /Rules  and  Regulations 

Table  1.— SuBCHRO^ 

ic.  Chronic,  and  Other  Toxicity 

Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  (mouse) 

1- 

NOAEL  =  73.3/103  mg/kg/day,  M/F 

LOAEL  =  257/349  mg/kg/day,  M/F,  based  on  histopathological  changes 
in  the  liver 

870.3100 

90-Day  oral  toxicity  (rat) 

NOAEL  =3.14  mg/kg/day 

LOAEL  =  19  mg/kg/day  based  on  increased  tubular  kidney  lesions  in 
males 

Non-guideline 

28-Day  Feeding/  Range  Finding 

rat) 

NOAEL  =  64.8/62.2  mg/kg/day,  M/F 

LOAEL  =  316/299  mg/kg/day,  M/F,  based  on  lower  body-weight  gains, 

microcytosis,    increase    cholesterol    and    phospholipid    levels,    and 

hepatocyte  hypertrophy 

Non-guideline 

28-Day  Gavage/  Range  Finding 

rat) 

NOAEL  =  10  mg/kg/day 

LOAEL  =  100  mg/kg/day  based  on  increased  liver  weights  and  abnor- 
malities in  liver  morphology 

870.3150 

90-Day  oral  toxicity  (dog) 

NOAEL  =210/232  mg/kg/day,  M/F 

LOAEL  =  560/581  mg/kg/day,  M/F,  based  on  lower  body-weight  gains 
and  decreased  food  consumption  in  both  sexes 

870.3200 

21/28-Day  dermal-toxicity(rat) 

NOAEL  =  25/125  mg/kg/day,  F/M 

LOAEL  =  125/1000  mg/kg/day,  F/M,  based  on  clinical  signs  (hunched 
posture  and/or  piloerection). 

870.3200 

Carcinogenicity  -  (mouse) 

NOAEL  =  16.1  mg/kg/day 

LOAEL  =  212.4  mg/kg/day  based  on  a  dose-related  increase  in  the  inci- 
dence of  focal  and  multifocal  hyperplasia  of  the  exocrine  pancreas  in 
males 

No  evidence  of  carcinogenicity 

870.3700 

Prenatal  developmental(rat) 

Maternal  NOAEL  =  200  mg/kg/day 

Matemal  LOAEL  =  1,000  mg/kg/day  based  on  lower  body-weight/body- 
,    weight  gain  and  reduced  food  consumption 
Developmental  NOAEL  =  200  mg/kg/day 

Developmental  LOAEL  =  1,000  mg/kg/day  based  on  lower  mean  fetal 
weights  and  increased  incidence  of  delayed  ossification 

870.3700 

• 

Prenatal  developmental  (rabtjit) 

Matemal  NOAEL  =  150  mg/kg/day 

Matemal  LOAEL  =  400  mg/kg/day  based  on  decreased  body-weight  gain 
Developmental  NOAEL  =  1 50  mg/kg/day 

Developmental  LOAEL  =  400  mg/kg/day  based  on  slight  increase  of  lit- 
ters showing  extra  (13th)  ribs 

870.3800 

Reproduction  and  fertility  effectsi 

i 

^at) 

Matemal/Systemic  NOAEL  =  81  mg/kg/day 

Maternal/Systemic  LOAEL  =  326  mg/kg/day  based  on  decreased  body 
weight  gain  in  the  FO  females  during  the  pre-mating  period. 

Reproductive/Developmental  NOAEL  =  81  mg/kg/day 

Reproductive/Developmental  LOAEL  =  326  mg/kg/day  based  on  de- 
creased pup  weights  (F1  and  F2) 

870.4300 

Chronic          toxiclty/Carcinoger 
(feeding)(rat) 

city 

NOAEL  =  2.7  mg/kg/day 

LOAEL    =    35.6    mg/kg/day    based    on    degenerative    liver    lesions 

(spongiosis  hepatis)  in  males 
No  evidence  of  carcinogenicity 

870.4100 

Chironic  toxicity  (dog) 

NOAEL  =  65.63/67.99  mg/kg/day,  M/F 

LOAEL  =  449.25/446.3,  M/F,  mg/kg/day  based  on  lower  body-weight 
gains  and  decreased  food  consumption  and  food  efficiency 

870.5100 

Gene  Mutation  -  Bacteria 

In  a  reverse  gene  mutation  assay  with  Salmonella  typhimurium/Esch- 
erichia  coli,  cyprodinil  was  negative  up  to  concentrations  (>1,250  ng/ 
plate  +/-S9)  that  produced  reproducible  cytotoxicity  for  the  majority  of 
strains.  Compound  insolubility  was  reported  at  >313  ng/plate. 

870.5100  CGA  249287 

Metabolite  Gene  Mutation  -  Bacti 

iria 

In  repeat  gene  mutation  assays  in  bacteria,  CGA  249287  was  negative 
for  induction  of  reverse  mutation  in  the  bacterial  cultures  assayed 
under  the  conditions  of  the  experiments. 

9 

• 
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Guideline  No. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 

^i — 


870.5300 


870.5375 


870.5395 


870.5550 


870.7485 


870.7485 


870.7600 


Study  Type 


In  vitro  mammalian  cell 


Cytogenetics//n   vitro  Chromosomal 
Aberration 


Cytogenetics//n  vivo  txjne  marrow 
micronucleus 


UDS 


Metabolism  and  phamiacokinetics 


Metabolism  and  pharmacokinetics 


Dermal  Absorption  (rat) 


Results 


In  a  Chinese  hamster  V79  cell  HGPRT  forward  gene  mutation  assay, 
•    cyprodinit  was  negative  up  to  cytotoxic  concentrations  (>96.0  ^g/mL 
with  S9)  (>24  ng/mL  without  S9). 


In  an  in  vitro  assay  for  chromosome  aben-ations  in  Chinese  hamster 
ovary  (CHO)  cells,  cyprodinil  gave  negative  results  up  to  cytotoxic  con- 
centrations (>50  ng/mL  without  S9,  18-  or  42-hour  cell  harvest  or  >25 
jig/mL  with  S9,  18-  hour  cell  harvest)  or  to  the  highest  sut>-cytotoxic 
concentration  (50  ng/mL  with  S9,  42-hour  cell  han^est). 


In  an  in  vivo  bone  marrow  micronucleus  assay,  cyprodinil  was  negative 
when  administered  orally  (gavage)  at  5,000  mg/kg  (HDT)  to  both 
sexes  of  Tif :MAGF  mice.  No  signs  of  overt  toxicity  or  clear  evidence  of 
cytotoxicity  for  the  target  organ  were  noted  at  any  dose  or  sacrifice 
time. 


In  an  UDS  assay  in  primary  rat  hepatocytes,  cyprodinil  was  negative  up 
to  a  cytotoxic  concentration  (80  ^ig/mL) 


Single  oral  doses  (0.5  or  100  mg/kg  bw)  of  phenyl  or  pyrimidyl- 
radiolat>elled  cyprodinil  (purity  >98%)  were  administered  to 
Tif:RAIf(SPF)  rats,  with  one  low-dose  group  receiving  unlabelled 
cyprodinil  (purity  >99%)  for  2  weeks  prior  to  treatment  with 
radiolabelled  compound.  Absorption  was  very  rapid  with  rapid  clear- 
ance. A  minimum  of  75%  of  the  administered  dose  was  absorbed.  Ex- 
cretion was  rapid  and  almost  complete,  with  urine  as  the  principle 
route  of  excretion  (48-68%),  and  >90%  of  the  administered  dose  de- 
tected in  the  urine  and  feces  within  48  hours.  Excretion,  distribution 
and  metabolite  profiles  were  essentially  independent  of  dose  level, 
pretreatment,  and  type  of  label,  although  there  were  some  quantitative 
differences  sex-dependent  qualitative  differences  in  two  urinary  me- 
tabolite fractions. 


Excreta  and  bile  from  radiolabelled  cyprodinil-treated  Tif:RAIf(SPF)  rats 
were  used  to  characterize,  isolate  and  identify  cyprodinil  metat»lites. 
Eleven  metatx}lites  were  isolated  from  urine,  feces  arid  bile,  and  the 
metatx>lic  pathways  in  the  rat  were  proposed.  All  urinary  and  biliary 
metatjolites  (with  the  exception  of  7U)  were  conjugated  with  glucuronic 
acid  or  sulfonated,  and  excreted.  Cyprodinil  was  almost  completely 
metabolized  by  hydroxylation  of  the  phenyl  ring  (position  4)  or  pyrimi- 
dine  ring  (position  5),  followed  by  conjugation.  An  alternative  pathway 
involved  oxidation  of  the  phenyl  ring  followed  by  glucuronk:  acid  con- 
jugation. A  quantitative  sex  difference  was  obsen/ed  with  respect  to 
sulfonation  of  the  major  metabolite  that  formed  6U.  The  nuxiosulfate 
metabolite  (1U)  was  predominant  in  females,  whereas  equal  arrKMjnts 
of  mono-  and  disutfate  (6U)  conjugates  were  noted  in  males.  Most  of 
ttie  significant  metabolites  in  feces  were  exocons  of  t>iliary  metabolites 
(2U,  3U,  1G).  These  were  assumed  to  be  deconjugated  in  the  intes- 
tines, partially  reabsortted  into  the  general  circulation,  conjugated 
again,  and  eliminated  renally.  The  ma^or  metabolic  pathways  of 
cyprodinil  were  not  significantly  influenced  by  the  dose,  treatment  regi- 
men, or  sex  of  the  animal. 


in  a  dermal  absorption  study  with  cyprodinil  formulated  as  SWITCH  62.5 
WG  in  the  rat,  the  maximum  systemic  absorption  was  21.71%  (at  24 
hours).  An  additional  12%  of  the  applied  dose  (that  is  potentially  avail- 
able for  absorption)  remained  on  the  treated  skin  at  24  hours. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  Hawever,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 


was  achieved  in  the  toxicology  study 
selected.  An  xmcertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 


For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
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chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
IXXI  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAELyexposure)  is 
calculated  and  compared  to  the  LOC. 


The  linear  i  lefault  risk  methodology 
(Q*)  is  the  pr  mary  method  currently 
used  by  the  i\gency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  sQme  degree  of  cancer  risk. 
A  Q*  is  calci4ated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  ol  additional  cancer  cases 
(e.g.,  risk  is  e:  :pressed  asl  x  IQ-*  or  one 
in  a  million),  pnder  certain  specific 
circumstance!.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  Ii  i  this  non-linear  approach. 


a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departxire/exposures)  is  calculated.  A 
siunmary  of  the  toxicological  endpoints 
for  cyprodinil  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  ^ndpoints  for  Cyprodiml  for  Use  in  Human  Risk  Assessment 


Exposure  Scenerio 


Acute  Dietary  females  13- 
50  years  of  age 


Chronic  Dietary  ail  popu- 
lations 


Incidental  Ofai  Short-Term 
(1-30  days)(Residential) 


Incidental  Oral  Inter- 
medute-Term  (1-  6 
months)(Residential) 


Dermal  Short-Temi  (1-30 
days)(F)esidential) 


Dermal  Intermediate- 
Tenn(1-6  ntonths)  and 
Long-Term  (26 
monlhs)(Residential) 


InhalaGon  Short-Tenn(1-30 
days)  (Residential) 


Inhalation  Intermediate- 
Term(1-6  morths)  and 
Long-Term  (26  morrths) 
(Residential) 


Cancer  (oral,  dermal,  inha- 
lalion) 


Dose  used  in  Ris)(  Assess- 
ment UF 


Developmental  NOAEL  = 

150  mg/kg/day 
UF  =  100 
Acute  RfD  =  1.5  mg/kg/ 

day 


NOAEL=  2.7 
UF  =  100 

Chronic  RfD  =  0.03  mg/kg/ 
day 


oral  NOAEL=  62  mg/kg/ 
day 


oral  NOAEL=  2.7  mg/kg/ 
day 


oral  NOAELr:  62  mg/kg/ 
day  (dermal  absorption 
rate  =  30%) 


oral  NOAEL=  2.7  mg/kg/ 
day(dermal  absorption 
rate  =  30%) 


oral  NOAEL  =  62  mg/kg/ 
day  (inhalation  at>sorp- 
tkx)  rate  =  100%) 


oral  NOAEL  =  2.7  mg/kg/ 
day  (inhalation  absorp- 
tion rate  =  100%) 


iPA  SF  and  Endpoint  for  Risk 
Assessment 


:ial  FQPA  SF*  =  IX 
aPAt>  =  acute  RfD  *  Special  FQPA 
Sf  =  1 .5  mg/kg/day 


Special  FQPA  SF  =  1X 
cPfib   =   chronic   RfD   +   Special 
f4>PA  SF  =  0.03  mg/kg/day 


LOO  for  MOE  =  100  (Residential, 
includes  the  Special  FQPA  SF  of 
U) 


LOC 


for  MOE  =  100  (Residential, 
includes  the  Special  FQPA  SF  of 
13) 


LOd  for  MOE  =  100  (Residential, 
incudes  Vhe  Special  FQPA  SF  of 
D) 


LOC 


in  Judes 
1}) 


LOC 


for  MOE  =  100  (ResHlential, 
includes  the  Special  FQPA  SF  of 
D)        . 


for  MOE  =  100  (Residential, 
includes  the  Special  FQPA  SF  of 


Loq 

ir 
1 


The  reference  to  the  special  FQPA  SF  refers  to  any  additional 


for  MOE  =  100  (Residential, 
the  Special  FQPA  SF  of 


)) 


Study.  ToxKotogical  Endpoint 


Devekipmental  Toxicity  -  rabtxt 
Devek}pmental    LOAEL   =   400    mg/kg/day 

based  on  slight  increase  of  litters  showing 

extra  ribs  (13th). 


2-Year  Chronk:  ToxicHy/  Carcinogenk:ity-rat 
LOAEL  =  35.6  mgAc^day  based  on  degen- 
erative liver  lesions  (spongiosis  hepatis)  in 
mal^ 


28r-Day  Feeding/Range-finding  -  rat 
LOAEL   =  299   mg/kg/day   based  on   de- 
creased body-weigtit  gain,  increased  cfio- 
testerol       and       phospholipid       levels, 
microcytosis,  and  hepatocyle  hypertrophy. 


2-Year  Chronk:  ToxKily/  Carcinogennity  -rat 
LOAEL  =  35.6  mg/kg/day  based  on  degen- 
erative liver  leskxis  (spongk>sis  hepatis)  in 
mates. 


28-Day  Feeding/Range-fHiding  -  rat 
LOAEL   =  299  mg/kg/day   based  on   de- 
creeised  body-weight  gain,  increased  cho- 
lesterol      and       phospholipid       levels, 
rrucrocytosis,  and  hepatocyte  hypertrophy. 


2-Year  Chronk:  Toxkaty/  Carcinogerocity  - 
Rat 

LOAEL  =  35.6  mg/kg/day  based  on  degen- 
erative liver  iesk>ns  (spongk)sis  hepatis)  In 
males. 


28-Day  Feeding/Range-firKling  -  rat 
LOAEL  =   299  mg/kg/day  based  on   de- 
creased body-weigtit  gain,  increased  cho- 
lesterol      and       phosptiolipkl       levels, 
mk:rocytosis,  and  hepatocyte  hypertrophy. 


2- Year  Chronk:  Toxicity/  Carcinogenkaty  in 
Rais 

LOAEL  =  35.6  mg/kg/day  based  on  degen- 
erative Uver  lesions  (spongkse  hepatis)  in 
mates. 


Class  lk»tkxt:  "Not  likely  to  be  carcinogenk:  to  humans" 


SF  retained  due  to  concerns  unk)ue  to  tfie  FQPA. 
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C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.532)  for  the 
residues  of  cyprodinil,  in  or  on  a  variety 
of  raw  agricultural  commodities: 
almond,  hulls;  almond  nutmeats;  apple, 
wet  pomace;  fruit,  pome;  fruit,  stone; 
grape;  and  raisins.  Time-limited 
tolerances  are  established  (40  CFR 
180.532  (a)(2))  for  onion,  dry  bulb; 
onion,  green;  and  strawberry  (each  set  to 
expire  December  31.  2003).  A  time- 
limited  tolerance  (40  CFR  180.532  (b)) 
on  caneberries  is  also  set  to  expire 
December  31,  2003.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  cyprodinil  in 
food  as  follows: 

i.  Acute  exposure.  In  conducting  this 
acute  dietary  risk  assessment  EPA  used 
the  Dietary  Exposure  Evaluation  Model 
software  with  the  Food  Conunodity 
Intake  Database  (DEEM-FCID®)  which 
incorporates  food  consumption  data  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  acute  exposiu'e 
assessments:  An  umefined.  Tier  1  acute 
dietary  exposure  assessment  (using 
tolerance-level  residues,  DEEM  (version 
7.76)  default  processing  factors  and 
assuming  100%  CT  for  all  proposed 
commodities)  was  conducted  for  the 
females  13-  49  years  old  population 
subgroup. 

ii.  Chronic  exposure.  In  conducting 
this  acute  dietary  risk  assessment  EPA 
used  the  Dietary  Exposure  Evaluation 
Model  software  with  the  Food 
Conunodity  Intake  Database  (DEEM- 
FCID®)  which  incorporates  food 
consumption  data  as  reported  by 
respondents  in  the  USDA  1994-1996 
and  1998  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  was  made  for  the 


chronic  exposure  assessment:  An 
umefined.  Tier  1  chronic  dietary 
exposure  assessment  (using  tolerance- 
level  residues,  DEEM  default  processing 
factors,  and  assuming  100%  CT  for  all 
proposed  commodities)  was  conducted 
for  the  general  U.S.  population  and 
various  population  subgroups. 

iii.  Cancer.  A  quantitative  cancer 
aggregate-risk  assessment  was  not 
performed  because  cyprodinil  is  not 
carcinogenic. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposme  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
cyprodinil  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
cyprodinil. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groundwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  and  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  Aese  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)    ^  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 


Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  unlikely  that  drinking  water 
concentrations  would  exceed  hiunan 
health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  enviroiunental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAb. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  cyprodinil 
they  are  further  discussed  in  die 
aggregate  risk  sections  in  Unit  III.E. 

Environmental  fate  data  suggest  that 
as  cyprodinil  dissipates  from  Ae 
enviromnent,  it  forms  the 
transformation  product  CGA  249287 
and  other  metabolites  under  natural 
conditions.  CGA  249287  was  observed 
at  <11%  of  the  applied  parent  in  aerobic 
soil  metabolism  studies.  It  was  also  one 
of  the  transformation  products  observed 
at  <14%  in  the  terrestrial  field 
dissipation  studies. 

EPA  concluded  that  CGA  249287  is  a 
potential  concern  in  drinking  water. 
Therefore,  EEC's  of  CGA  249287  (along 
with  the  parent)  were  also  simulated. 
The  maximum  application  rate  and 
relevant  enviroimiental  fate  parameters 
for  cyprodinil  and  its  metabolite  CGA 
249287  were  used  in  the  two  screening 
models  PRZM/EXAMS  and  SCI-GROW 
for  EEC's  in  surface  water  and 
groundwater,  respectively.  The  outputs 
of  the  two  screening  models  represent 
estimates  of  the  concentrations  that 
might  be  fotmd  in  surface  water  and 
groundwater  due  to  the  use  of 
cyprodinil  on  cabbage  and  strawberry. 


Table  3.— Summary  of  EPA's  EEC's  in  Surface  Water  and  Groundwater  Table 


Chemical 

Surface  Water  ((ig/L) 

Groundwater  (ng/L) 

Acute 

Non-Cancer  Chronic 

Florida  Cat>bage 

Cyprodinil 

23.9 

6.63 

0.04 

CGA  249287 

5.29 

1.42 

0.12 

Total 

29.2 

8.1 

0.16 
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Table  3.— Summary  of  EPA's  EEC's  in  S  jrface  Water  and  Groundwater  Table— Continued 


Chemical 


Surface  Water  (^g/L) 


Acute 


Non-Cancer  Chronic 


Groundwater  (^g/L) 


F  lorida  Strawberry 


Cyprodlnil 


CGA  249287 


Total 


26.67 


6.20 


32.9 


5.32 


1.04 


6.4 


0.04 


0.12 


0.16 


3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposiu^ 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Cyprodinil  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  There  are  no  registered  or 
proposed  uses  of  cyprodinil  which 
result  in  potential  residential  exposures. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(h)(2)(D)(v)  of  die  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  conmion 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cyprodinil  has  a  common  mechanism  of 
toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
cyprodinil  and  any  other  substances  and 
cyprodinil  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  cyprodinil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  conunon  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  policy  statements  released  by 
EPA's  Office  of  Pesticide  Programs 
concerning  common  mechanism 
determinations  and  procedines  for 
cumulating  effects  from  substances 
foimd  to  hsve  a  common  mechanism  on 
EPA's  website  at  http://www.epa.gov/ 
pesticides/cumulative/. 


D.  Safety  Faciprfor  Infants  and 
Children 

1.  In  genera  .  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  an<  children  in  the  case  of 
threshold  effe  :ts  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  e:  cposure  unless  EPA 
determines  th  it  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Mar|  ;ins  of  safety  are 
incorporated  i  nto  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  thi  ough  using  uncertainty 
(safety)  factor!  in  calculating  a  dose 
level  that  pos<  s  no  appreciable  risk  to 
humans. 

2.  Prenatal  i  md  postnatal  sensitivity. 
There  are  no  c  oncems  or  residual 
uncertainties  or  pre-  and/or  postnatal 
exposiu-e. 

3.  Conclusii  m.  There  is  a  complete 
toxicity  data  t  ase  for  cyprodinil  and 
exposure  data  are  complete  or  are 
estimated  basi  id  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  Safety  factor  to 
protect  infant!  and  children  should  be 
reduced  to  IX  because: 

i.  The  toxici  ilogical  data  base  is  , 
complete  for  t  le  assessment  of  toxicity 
and  susceptib  lity  following  pre- and/or 
post-natal  exposures.  No  clinical  signs 
of  neurotoxicity  or  neuropathology  were 
observed  in  th  s  data  base,  and  the 
developmenta  .  neurotoxicity  study  was 
not  required. 

ii.  There  is  i  lo  evidence  of  increased 
susceptibility  of  rat  or  rabbit  fetuses 
following  in  u  'ero  exposure  in  the 
developmental  studies  with  cyprodinil. 
There  is  no  ev  dence  of  increased 
susceptibility  jf  young  rats  in  the 
reproduction  !  tudy  with  cyprodinil. 

iii.  There  ar !  no  residual  concerns 
or  post-natal  toxicity  or 
af  the  toxicity  or  exposure 


regarding  pre- 
completeness 
data  base. 

iv.  The  diet!  ry  food  exposure 


assessment  is 
which  is  base( 


ier  1 ,  screening  level, 
on  tolerance  level 


residues  and  a  ssumes  100%  of  all  crops 


will  be  treated  with  cyprodinil.  By  using 
these  screening  level  assessments, 
actual  exposures/risks  will  not  be 
underestimated. 

V.  The  dietary  drinking  water 
assessment  utilizes  water  concentration 
values  generated  by  models  and 
associated  modeling  parameters  which 
are  designed  to  provide  conservative, 
health  protective,  high-end  estimates  of 
water  concentrations  which  will  not 
likely  be  exceeded. 

vi.  There  are  currently  no  registered 
residential  uses  of  cyprodinil. 

vii.  These  assessments  will  not 
underestimate  the  exposure/risks  posed 
by  current  or  proposed  uses  of 
cyprodinil. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposine 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposxne 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposine  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposing  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Defauh 
body  weights  and  drinking  water 
consumption  values  vary  on  an  ' 

individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
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drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  eind  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 


aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future.  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  cyprodinil  will 
occupy  2%  of  the  aPAD  for  the  females 
13-49  years  old.  In  addition,  there  is 
potential  for  acute  dietary  exposure  tp 


cyprodinil  in  drinking  water.  For  the 
general  U.S.  population,  no  toxic  effects 
of  concern  that  could  be  attributed  to  a 
single  exposure  were  observed  in  the 
oral-toxicity  studies,  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits.  Therefore,  an  acute  RfD  was 
not  established  for  this  population 
subgroup  and  an  acute  dietary  exposure 
assessment  was  not  conducted  for  this 
population  subgroup.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Cyprodinil 


Population  Subgroup 


aPAD  (mg/ 
kg) 


%  aPAD 
(Food) 


Females  1 3-49  years  old 


1.5 


Surlace 

Water  EEC 

(PPb) 


Ground 

Water  EEC 

(PPb) 


Acute 

DWLOC 

(PPb) 


329 


0.16 


44.000 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  cyprodinil  from  food 
will  utilize  25%  of  the  cPAD  for  the 
U.S.  population,  65%  of  the  cPAD  for 
(the  most  highly  exposed  population 


subgroup)  children  1-2  years  old.  32% 
of  the  cPAD  for  all  infants  <1  year  old, 
and  21%  of  the  cPAD  for  females  13- 
49  years  old.  Based  on  the  use  pattern, 
chronic  residential  exposure  to  residues 
of  cyprodinil  is  not  expected.  In 
addition,  there  is  potential  for  chronic 


dietary'  exposure  to  cyprodinil  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Cyprodinil 


Population  Subgroup                                           ^^k^^aT 

o//<PAn           Surface      '      Ground 
fprwiV      I   Water  EEC       Water  EEC 
^^°°^>              (ppb)                (ppb) 

Chronic 

DWLOC 

(PPb) 

U.S.  Population 



0.03 

25                    8.1 

0.16 

790 

Children  (1-2  years  old) 

0.03 

65                   8.1 

0.16 

100 

All  Infants  (<1  year  old) 

0.03 

32  !                  8.1                   0.16 

200 

Females  (13-49  years  old) 

0.03 

21  1                  8.1                   0.16 

1                         i 

710 

3 .  Aggregate  cancer  risk  for  U.S. 
population.  Based  on  the  lack  of 
evidence  of  ceu'cinogenicity  in  mice  and 
rats  at  doses  that  were  judged  to  be 
adequate  to  assess  the  carcinogenic 
potential,  cyprodinil  was  classified  as 
"not  likely  to  be  carcinogenic  to 
humans."  Therefore,  cyprodinil  is  not 
expected  to  pose  a  cancer  risk  to 
humans. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  cyprodinil 
residues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  results  of  Multiresidue  Method 
testing  of  cyprodinil  and  its  metabolite 
CGA-232449  have  been  forwarded  to 
the  Foodyand  Drug  Administration 
(FDA).  Cyprodinil  was  tested  according 
to  the  FDA  Multiresidue  protocols 
(Protocols  C,  D,  and  E),  and  acceptable 
recoveries  were  obtained  for  cyprodinil 
fortified  in  apples  at  0.50  ppm  using 
Protocol  D.  The  petitioner  is  proposing 
the  Method  AG-631A  as  a  tolerance 
enforcement  method  for  residues  of 
cyprodinil  in/on  the  subject  crops.  The 
method  includes  confirmatory 
procedures  using  gas  chromatography/ 
nitrogen/phosphorus  detector  (GC/ 
NPD).  The  method  has  successfully 
undergone  radiovalidation  using  're- 


labeled tomato  samples  and 
independent  laboratory  validation.  In 
addition,  the  method  bas  been  the 
subject  of  acceptable  Agency  petition 
method  validations  on  stone  fruits  and 
almond  nutmeat  and  hulls.  The  method 
may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
maii  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

Canada,  Codex,  and  Mexico  do  not 
have  maximum  residue  limits  (MRLs) 
for  residues  of  cyprodinil  in/on  the 
proposed  crops.  Therefore, 
harmonization  is  not  an  issue. 
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V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  cyprodinil, 
CGA  219417;  4-cyclopropyl-6-methyl-N- 
phenyl-2-pyriinidinainine,  in  or  on 
brassica,  head  and  stem,  subgroup  5A  at 
1.0  ppm;  brassica,  leafy  greens, 
subgroup  5B  at  10.0  ppm;  carrot  at  0.75 
ppm;  herb,  subgroup  19A,  dried  at  15.0 
ppm:  herb,  subgroup  19A,  fresh  at  3.0 
ppm;  longan,  lychee,  pulasem, 
rambutan,  and  Spanish  lime  at  2.0  ppm; 
and  turnip,  greens  at  10.0  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of'the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
'  reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  conUnue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
pHt)vided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-20G3-0278  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  18,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regidation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  biformation  submitted  in 
connection  with  an  objection  orhearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 


information  a ;  CBI.  Information  so 
marked  will  n  ot  be  disclosed  except  in 
accordance  w  th  procedures  set  forth  in 
40  CFR  part  2  A  copy  of  the. 
information  tl  lat  does  not  contain  CBI 
must  be  subnatted  for  inclusion  in  the 
public  recordJ  Information  not  marked 
confidential  i^ay  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  v  ritten  request  to:  Office  of 
the  Hearing  C  erk  (1900C), 
Environments  1  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-00(  1.  You  may  also  deliver 
yoiu-  request  t )  the  Office  of  the  Hearing 
Clerk  in  Rm.l  )4,  Crystal  Mall  #2,  1921 
Jefferson  Davi  s  Hwy.,  Arlington,  VA. 
The  Office  of  he  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclu(  ing  legal  holidays.  The 
telephone  nui  iber  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Toleranct '  fee  payment.  If  you  file 
an  objection  a  r  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  t)  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  O  Derations  Branch,  Office 
of  Pesticide  Pi  ograms,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fe  3  submission  by  labeling 
it  "Tolerance  'etition  Fees." 

EPA  is  auth  )rized  to  waive  any  fee 
requirement  "  when  in  the  judgement  of 
the  Administi  itor  such  a  waiver  or 
refund  is  equi  able  and  not  contrary  to 
the  purpose  o:  this  subsection."  For 
additional  infi  )rmation  regarding  the 
waiver  of  thesj  fees,  you  may  contact 
James  Tompki  ns  by  phone  at  (703)  305- 
5697,  by  e-ma  1  at 

tompkins.jimi  )epa.gov,  or  by  mailing  a 
request  for  inf  irmation  to  Mr.  Tompkins 
at  Registratiot  Division  (7505C),  Office 
of  Pesticide  Pi  ograms,  Envirorunental 
Protection  Agi  sncy,  1200  Pennsylvania 
Ave.,  NW.,  Wi  ishington,  DC  20460- 
0001. 

If  you  wouli  I  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  reqi  lest  for  such  a  waiver  to: 
James  Hollins  Information  Resources 
and  Services  1  li vision  (7502C),  Office  of 
Pesticide  Prog  rams.  Environmental 
Protection  Agi  incy,  1200  Pennsylvania 
Ave.,  NW.,  W(  ishington.  DC  20460- 
0001. 

3.  Copies  fo  •  the  Docket.  In  addition 
to  filing  an  ob  ection  or  hearing  request 
with  the  Hear;  ng  Clerk  as  described  in 
Unit  VI. A.,  yo  i  should  also  send  a  copy 
of  your  requea  t  to  the  PIRIB  for  its 
inclusion  in  tike  official  record  that  is 
described  in  I  nit  I.B.I.  Mail  your 
copies,  identi  ied  by  docket  ID  number 
OPP-2003-€2  78,  to:  Public  Information 
and  Records  Ii  itegrity  Branch, 
Information  R  jsources  and  Services 


Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIIUB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantia]  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  fustice  in 
Minority  Populations  and  Low-Income 
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Populations  (59  PR  7629,  February  16, 
1994);  or  0MB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885.  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FPDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism[64  PR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensme  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FPDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  PR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Commodity 


Brassica,  head  and  stem,  subgroup  5A 
Brassica,  leafy  greens,  subgroup  SB 

Carrot 

Herb,  subgroup  19A,  dried 

Herb,  subgroup  19A,  fresh 

Longan 
Lychee 

Pulasan 
Rambutan 

Spanish  lime 
Tumip,  greens 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  10.  2003. 
Debra  Edwards, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

■  2.  Section  180.532  is  amended  by 
adding  alphabetically  commodities  to 
the  table  in  paragraph  (a)(1)  to  read  as 
follows: 

§  1 80.532    Cyprodinil ;  tolerances  for 
residues. 

(a)  *     *     * 
(D*     *     * 


Parts  per  mitlion 


IX) 

10.0 

0.75 

15.0 

3.0 

2.0 
2.0 

2.0 
2.0 

^o 

10.0 
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*        •        *        *        * 

(FR  Doc.  03-23854  Filed  9-18-03:  8:45  am] 
BHJJNG  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0282;  FRL-7324-6] 

Butafenacil;  Pesticifle  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  butafenacil 
(l,l-dimethyl-2-oxo-2-{2- 
propenyloxy)ethyl  2-chloro-5-[3,6- 
dihydro-3-methyl-2 ,6-dioxo-4- 
(trifluoromethyl)-l  (2H)-pyrinudinyl] 
benzoate)  in  or  on  cotton  and  livestock 
commodities.  Syngenta  Crop  Protection, 
Inc.  requested  this  tolerante  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFTXIA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  19,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0282. 
must  be  receive  on  or  before  November 
18,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPt^MENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
En\ironmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5697;  e-mail  address: 
Tompkjns.Jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  raanufactiu-ing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 


entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  anq  others  in  determining 
whether  this  action  might  apply  to 
certain  entiti  }s.  To  determine  whether 
you  or  yoin  I  usiness  may  be  affected  by 
this  action,  y  au  should  carefully 
examine  the  ipplicability  provisions  in 
Unit  n.  If  yoi  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  under 
CONTACT. 


FOR  FURTHER  INFORMATION 


Get  Copies  of  this 
Other  Related 


B.  How  Can 
Document  aiid 
Information? 

1.  Docket.   JPA  has  established  an 
official  publi :  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003^  !82.  The  official  public 
docket  consii  ts  of  the  documents 
specifically  r  ;ferenced  in  this  action, 
any  public  comments  received,  and 
other  informition  related  to  this  action. 
Although  a  p  u1  of  the  official  docket, 
the  public  do  :ket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  infoipiation  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  f(  r  public  viewing  at  the 
Public  Infom  ation  and  Records 
Integrity  Brai  ch  (PIRIB),  Rm.  119, 
Crystal  Mall '  t2, 1921  Jefferson  Davis 
Hwy.,  Arling  on.  VA.  This  docket 
facility  is  opt  n  from  8:30  a.m.  to  4  p.m., 
Monday  thro:  igh  Friday,  excluding  legal 
holidays.  Th(  docket  telephone  number 
is  (703)  305-1 1805. 

2.  Electron,  c  access.  You  may  access 
this  Federal  Itegister  document 
electronically  through  the  EPA  Internet 
under  the  "F(  ideral  Register"  listings  at 
http://www.e  ja.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  iso  is  available  at  http:// 
www.access.i  po.gov/nara/cfr/ 
cfrhtmlOO/ '  itle_40/40cfrl80_00.html, 
a  beta  site  cui  rently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  re  ferenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov  hpptsfrs/home/ 
guidelin.htm. 

An  electroi  lic  version  of  the  public 
docket  is  ava  lable  through  EPA's 
electronic  pu  )lic  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  ht  p://www.epa.gov/edocket/ 
to  submit  or  i  iew  public  comments, 
access  the  in(  lex  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  Documents  in  the  public 
docket  that  ai  e  available  electronically. 
Although  not  all  docket  materials  may 
be  available  t  lectronically,  you  may  still 


access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February 
26,  2003  (68  FR  8896)  (FRL-7293-9), 
EPA  issued  a  notice  pursuant  to  section 
408  of  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  1F6309)  by 
Syngenta  Crop  Protection,  Inc.,  P.O.  Box 
18300,  Greensboro,  NC  27419-8300. 
That  notice  included  a  summary  of  the 
petition  prepared  by  Syngenta  Crop 
Protection,  Lac,  the  registrant.  There 
were  no  conunents  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
butafenacil,  the  [2+2]  cycloaddition 
dimer  of  butaf«iacil,  and  CGA-293731 
in  or  on  cotton,  undelinted  seed  at  0.5 
parts  per  million  (ppm);  and  in  or  on 
cotton,  gin  byproducts  at  13.0  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  cuid  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26, 1997) 
(FRI^5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
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available  scientific  data  and  other 
relevant  infonnation  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section"  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
butafenacil  and  CGA-293731  on  cattle, 
kidney;  goat,  kidney;  hog,  kidney;  horse, 
kidney;  and  sheep,  kidney  at  0.05  parts 
per  million  (ppm);  in  or  on  cattle,  liver; 
goat,  liver;  hog,  liver;  horse,  liver;  and 


sheep,  liver  at  0.50  ppm;  and  tolerances 
for  residues  of  butafenacil  in  or  on 
cotton,  undelinted  seed  at  0.50  ppm; 
and  in  or  on  cotton,  gin  byproducts  at 
10  ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
these  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 


studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  emd  children.  The  nature  of  <he 
toxic  effects  caused  by  butafenacil  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no  observed  adverse  effect  level 
(NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1  .—Acute  Toxicity  of  Butafenacil 


Guideline  number 

Study  Type 

Results 

Toxicity  Category 

870.1100 

Acute  oral 

Lethal  dose  (LD)5o  >5,000  milligrams/kilogram 
(mg/kg)  male  and  female  (M/F) 

IV 

870.1200 

Acute  dermal 

LDso  >2,000  mg/kg  M/F 

III 

870.1300 

Acute  inhalation 

Lethal  concentration  (LC)5o  >5.10  milligrams 
per  Liter  (mg/L) 

IV 

870.2400 

Primary  eye  irritation 

Ocular  irritation  resolved  within  96  hours 

III 

870.2500 

Primary  skin  initation 

Not  an  initant 

IV 

870.2600 

Dermal  sensitization 

Not  a  sensitizer 

Not  Applicable  (NA) 

Table  2.— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  numt>er 

Study  Type 

Results 

870.3100 

90-Day  oral  (dietary)  toxicity 
rodents  (rat) 

NOAEL  =  300  ppm  (18.8/20.6  mg/kg/day  M/F) 

LOAEL  =  1,000  ppm  (62.3/69.3  mg/kg/day  M/F),  based  on  de- 
creased body  weight  gains,  decreased  hemoglobin,  hemato- 
crit, mean  corpuscular  hemoglobin  (MCH),  mean  corpuscular 
volume  (MCV),  increased  red  cell  volume,  increased  bone 
marrow  hypercellularity;  increased  bilirubin  and  urobilinogen; 
increased  alanine  aminotransferase;  hepatocyte  necrosis;  in- 
flammatory liver  cell  infiltration 

870.3100 

90-Day  oral  (dietary)  toxicity 
in  rodents  (mouse) 

NOAEL  =  30  ppm  (4. 1 1  /5.67  mg/kg/day  M/F) 

LOAEL  =  100  ppm  (13.8/20.1  mg/kg/day  M/F),  based  on  he- 
patic histopathology:  fatty  change,  glycogen  deposition,  and 
hypertrophy  in  both  sexes 

870.3150 

90-Day  oral  (capsule)  tox- 
icity in  non-rodents  <dog) 

NOAEL  =  200  mg/kg/day  M/F 

LOAEL  =  1,000  mg/kg/day  M/F,  based  on  decreases  in  MCV 
and  MCH  in  males;  increases  in  RDW,  HDW,  platelets  and 
triglycerides  in  males;  and  hemosiderosis  in  spleen  and  liver 
and  extramedullary  hematopoiesis  the  spleen  in  males 

870.3200 

28-Day  dermal  toxicity  (rat) 

NOAEL  =  1,000  mg/kg/day 
LOAEL  =  not  determined 

870.3700 

Prenatal  developmental  tox- 
icity in  rodents  (rat) 

Matemal  NOAEL  =  1,000  mg/kg/day 
Matemal  LOAEL  =  not  determined 
Developmental  NOAEL  =  1 ,000  mg/kg/day 
Developmental  LOAEL  =  not  detemnined 

870.3700 

Prenatal  developmental  tox- 
icity in  non-rodents  (rab- 
bit) 

Matemal  NOAEL  =  100  mg/kg/day 

Matemal  LOAEL  =  1 ,000  m^g/day  based  on  decreased  body 
weight  gains  and  food  consumption  during  the  treatment  pe- 
riod, and  on  Wood-stained  vaginal  discharge  (related  to  total 
litter  loss)  in  two  doses 

Developmental  NOAEL  =  100  mg/kg/day 

Developmental  LOAEL  =  1,000  m^g/day  based  on  increased 
eariy  resorptions  and  post-implantation  loss 
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Table  2.— Subchronic,  Ch  ronic,  and  Other  Toxicity— Continued 


Guideline  number 


Study  Type 


Results 


870.3800 


2-Generation  reproductipn 
and  fertility  effects 


Parental/systemic  NOAEL  =  30  ppm  (2.4/2.5  mg/kg/day  M/F) 
Parental/systemic  LOAEL  =  300  ppm  (23.8/25.2  mg/kg/day  M/ 
F),  based  on  decreased  body  weights  and  food  consumption 
and  on  increased  incidences  of  bile  duct  hyperplasia  and  liver 
necrosis  in  males  and  females  of  both  generations 
Offspring  NOAEL  =  300  ppm  (23.8/25.2  mg/kg/day  M/F) 
Offspring  LOAEL  =  1.00)  ppm  (79.6/83.8  M/F),  based  on  de- 
creased pup  body  weight  and  body  weight  gain  in  both  gen- 
erations 
Reproductive  NOAEL  =  30  ppm  (2.4/2.5  mg/kg/day  M/F) 
Reproductive  LOAEL  =  300  ppm  (23.8/25.2  mg/kg/day  M/F) 
based  on  an  increase  in  tf^  number  of  days  to  mating  in  both 
generations 


870.4100 


.\ 


870.4200 


870.4300 


870.5100 


870,5300 


870.5375 


870.5396 


870.5550 


870.5550 


870.6200 


870.6200 


1-Year  chronic  oral  (cap- 
sule) toxicity  (dog) 


NOAEL  =  500  mg/kg/day  M/F 

LOAEL  =  1,000  rng/k^day  M/F,  based  on  decreased  body 
weight  gain  in  males,  decreased  MCV,  MCH,  and  mean  cor- 
puscular hemogtobin  concentration  (MCHC);  increased 
thrombocytes  and  red  cell  volume  (tistribution  width;  hepatic 
histopathotogy:  glycogen  dispoation,  induskKi  bodies  in 
cytoplasm,  and  pigment  disposition  in  both  sexes,  and  focal 
vaculolatkxt  in  fenriales 


18-Month  carcinogenicit)'  di- 
etary study  (mouse) 


Comt)ined  2- Year  chron  d 
cardTKigenicity  dietary 
study  (rat) 


In  vitro  bacterial  gene  muta- 
tion 


In  vitro  mammalian  cells 
culture 


in 


In  vitro  mammalian  cyto- 
genetrcs 


In  vivo  mammalian  cyto- 
genetk:s  -  mk:ronuclei4s 
assay  (mouse) 


Other  genotoxicity  -  un- 
scheduled DNA  synth^s 
(UDS)-  in  Mivofm  vitro 


Other  genotoxk%  -  UDS 
in  vitro 


Acute  neurotoxKity  scre^ 
ing  battery  (rat) 


Subchronk:  neurotoxkaty 
screening  battery  (rat) 


NOAEL  =  10  ppm  (1.17/1.20  mg/kg/day  M/F) 

LOAEL  =  60  ppm  (6.96/6.59  vng/kgfday  M/F),  based  on  en- 
lar^  livers  with  increased  weights,  and  hepatk:  mk:roscopic 
lesior^  indudir>g  Kupffer  cell  hyperplasia,  inflammatory  cell  in- 
filtratk}n,  and  single  ceH  necrosis  in  both  sexes  and  on  depos- 
its of  lipofuscin  in  males 

No  evkJence  of  cardnogenkaty 


NOAEL  =  100  ppm  (3.76/4.43  mg/kg/day  M/F) 

LOAEL  =  300  ppm  (11.4/13.0  mg/kg/day  M/F),  based  on  mini- 

nruil  hepatk:  abnormalities  in  the  fenudes,  including  a  fatty 

change  and  increased  mitotk:  activity 
No  evidence  of  carcirK)genk% 


Negative  in  a  reverse  gene  mutation  assay  in  strains  TA98, 
TA100,  TA102,  TA1535,  TA1537  of  S.  typNmurium  and  strain 
WP2(uvrA)  of  E.  coli  in  the  presence  and  absence  of  mam- 
malian metabolic  activatk>n 


EvkJence  of  borderiine  induction  of  mutant  colonies  in  presence 
of  S9  in  a  mammalian  cell  gene  mutation  assay  at  the 
hypoxanthine  guanine  phophoribosyl  transferase  (HGPRT) 
kx:us  of  Chinese  hannster  V79  cells 


Negative.  No  evidence  of  increase  in  chromosome  abenations 
over  background 


Negative.  No  increase  in  frequency  of  micronucleated  poly- 
chromatic erythrocytes 


Negative.  No  evkJence  of  induction  of  UDS;  no  iridrcations  of  in- 
duction of  DNA  damage 


Negative.  No  evidence  of  induction  of  UDS;  no  indk:ations  of  in- 
duction of  DNA  damage  in  primary  rat  hepalocytes  in  culture 


NOAEL  =  2.000  mg/kg 
LOAEL  =  Not  detennined 
No  evidence  of  neurotoxk:ity 


NOAEL  =  300  ppm  21/24  mg/kg/day  M/F 

LOAEL  =  1,000  ppm  72/76  mg/kg/day  M/F,  based  on  liver 

histopathology  and  decreased  motor  activity  at  week  13  in  the 

males 
No  evidence  of  neurotoxk% 
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Table  2.— Subchronic,  Chronic,  and  Other  Toxicity— Continued  * 


Guideline  number 

Study  Type 

Results 

870.7485 

V 

1 

Metat)ollsm  and  pharmaco- 
kinetics (rat) 

Overall  recovery  of  adniinistered  radioactivity  exceeded  95%, 
n>ost  (74-93%)  of  which  was  eliminated  in  the  feces.  Approxi- 
mately 4-15%  of  ttie  administered  radioactivity  was^  excreted 
in  the  urine  over  168  hours  while  tissue  residues  were  neg- 
ligible, thereby  implying  limited  absorption.  No  radioactivity 
was  detected  in  expired  air.  Excretion  of  radioactivity  was 
>90%  complete  by  48  hours.  Up  to  six  components  were  de- 
tected in  the  urine  of  rats  from  t)oth  dose  groups,  the  most 
prevalent  being  an  hydrolysis  product,  CGA-293731  which 
represented  >90%  of  urinary  radioactivity.  Urinary  elimination 
of  metatx>ittes  was  quantitatively  greater  in  female  rats  than 
in  males.  Only  minor  amounts  (near  detection  limits)  of  parent 
compound  were  detected  in  the  urine  of  high-dose  males. 
Based  upon  biliary  elimination,  -74-79%  of  the  dose  entered 
the  hepatot>iliary  pathway  but  was  eliminated  via  the  feces. 
An  increase  in  parent  compound  in  feces  of  the  high-dose 
group  was  indicative  of  saturated  absorption  and/or  saturated 
metabolism,  but  could  not  be  definitively  resolved  due  to  tt>e 
absence  of  biliary  elimination  studies  at  the  high  dose.  Biliary 
elimination  studies  revealed  that  approximately  60-64%  of 
the  administered  low  dose  was  detected  in  0-4  hour  pooled 
bile  samples  and  that  the  majority  of  fecal  radioactivity  could 
be  attributed  to  biliary  metabolites 

870.7485 

Mechanistic  studies 

Effects  on  enzymes  of  cultured  mouse,  rat,  and/or  human 
hepatocytes  involved  with  heme  biosynthesis 

870.7485 

Mechanistic  stud»s 

Effects  on  liver  microsomal  and  plasma  protox  activity  and  Its 
metabolic  conversion 

870.7485 

Mechanistic  studies 

Effects  on  porphyrin  profile -in  rats;  treatment  induced  porphyria, 
consisting  of  accumulation  of  selected  porphyrins  in  the  liver, 
spleen,  and  plasma  and  increased  excretion  in  urine  and 
feces 

870.7485 

Mechanistic  studies 

Test  substance  interferes  with  heme  biosynthesis  in  rats,  as  evi- 
denced by  dose-dependent,  pronounced  porphyria  in  the 
liver,  spleen,  and  plasma;  increased  porphyrin  excretion,  and 
decreased  activity  of  various  isoenzymes  of  the  hepatic 
microsomal  cytochrome  P450  system 

870.7485 

Mechanistic  studies 

Test  substance  interferes  with  heme  biosynthesis  in  mice,  as 
evidenced  by  dose-dependent,  pronounced  porphyria  in  the 
liver,  spleen,  and  plasma;  increased  poTJhyrin  excretion,  and 
decreased  activity  of  various  isoenzymes  of  the  hepatic 
microsomal  cytochrome  P450  system 

870.7485 

Mechanistic  studies 

* 

Effects  on  porphyrin  profile  in  mice;  treatment  induced 
porphyria,  consisting  of  accumulation  of  selected  porphyrins 
in  the  tissue  and  plasma,  and  increased  excretion  of  heme 
precursors 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  margin  of  exposure 
(MOE).  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  A  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 


For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 


For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF  (1  OX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOC  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOC. 

A  summary  of  the  toxicological 
endpoints  for  butafenacil  used  for 
human  risk  assessment  is  shown  in 
Table  3  of  this  imit: 
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Table  3.— Toxicologica  .  Dose  and  Endpoints  for  Butafenacil 


Exposure  Scenario 


Acute  dietary  (General  pop- 
ulation including  infants 
and  children) 


Chronic  dietary  (All  popu- 
lations) 


Short-term  inhalation  (1  to 
30  days) 


Short-tenn  incidental  oral  (1 
to  30  days) 


Intermediate-term  incidental 
oral  (1-6  months) 


Dermal  (All  durations) 


Short-term  inhalation  (1  to 
30  days) 


Intermediate-term  inhalation 
(1  to  6  months) 


Dose  Used  in  Risk  Assess 
ment,  UF 


None 


NOAEL=  1.2mg/kg/da 

UF=100 
Chronic  RfD  =  0.012 

mg/kg/day 


OralNOAEL  =  18.8  ms 
kg/day 


NOAEL=  18.8mg/kg/ 
day 


NOAEL  =  18.8  mg/kg/ 
day 


NA 


Oral  NOAEL  =  18.8  mg 
kg/day 


Oral  NOAEL  =  18.8nngt 
kg/day 


Special  FQPA  SF*  and 

Level  of  Concern  for  Risk 

Assessment 


NA 


Special  FQPA  SF  =  1 
cPAD  =  chronic  RfD 
Special  FQPA  SF  = 
0.012  mg/kg/day 


Residential  LOG  for 

MOE  =  100 
Occupational  =  100 


Residential  LOC  for 

MOE  =  100 
Occupational  =  NA 


Residential  LOC  for 

MOE  =  100 
Occupational  =  NA 


NA 


Residential  LOC  for 

MOE  =  100 
Occupational  =  100 


Residential  LOC  for 

MOE  =  100 
Occupational  =  100 


Study  and  Toxicological  Effects 


An  endpoint  attributable  to  a  single  dose 
is  not  available  In  the  data  base 


Mouse  oncogenicity  study 

The  LOAEL  is  6.96  mg/kg/day,  based  on 
enlarged  livers  with  increased  weights, 
and  hepatic  microscopic  lesions  includ- 
ing Kupffer  cell  hyperplasia,  inflam- 
matory cell  infiltration,  and  single  cell 
necrosis  in  both  sexes  and  on  deposits 
of  lipofuscin  in  males 


90-day  rat  feeding  study 

The  LOAEL  for  this  'study  is  62.3  mg/kg/ 
day  based  on  decreased  hemoglobin, 
hematocrit,  mean  corpuscular  hemo- 
globin, mean  corpuscular  volume,  in- 
creased red  cell  volume  distribution 
width,  and  increased  incidence  of  bone 
marrow  hypercellularity 


90-day  rat  feeding  study 

The  LOAEL  for  this  study  is  62.3  mg/kg/ 
day,  based  on  decreased  hemoglobin, 
hematocrit,  mean  corpuscular  hemo- 
globin, mean  corpuscular  volume,  in- 
creased red  cell  volume  distribution 
width,  and  increased  incidence  of  bone 
marrow  hypercellularity 


90-day  rat  feeding  study 

The  LOAEL  for  this  study  is  62.3  mg/kg/ 
day,  based  on  decreased  hemoglobin, 
hematocrit,  mean  corpuscular  hemo- 
globin, mean  corpuscular  volume,  in- 
creased red  celt  volume  distribution 
width,  and  increased  incidence  of  bone 
marrow  hypercellularity 


Quantification  of  demnal  risk  assessment 
is  not  required  due  to  lack  of  concem 
for  dermal,  systemic  or  developmental 
toxicity 


90-day  rat  feeding  study 

The  LOAEL  for  this  study  is  62.3  mg/kg/ 
day  based  on  decreased  hemoglobin, 
hematocrit,  mean  corpuscular  hemo- 
globin, mean  corpuscular  volume,  in- 
creased red  cell  volume  distribution 
width,  and  increased  incidence  of  bone 
marrow  hypercellularity 


90-day  rat  feeding  study 

The  LOAEL  for  this  study  is  62.3  mg/kg/ 
day,  based  on  decreased  hemoglobin, 
hematocrit,  mean  corpuscular  hemo- 
globin, mean  corpuscular  volume,  in- 
creased red  cell  volume  distribution 
width,  and  increased  incidence  of  bone 
man'ow  hypercellularity 
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Exposure  Scenario 


Long-term  inhalation  (>6 
months) 


Cancer  (oral,  dernial,  inhala- 
tion) 


Dose  Used  in  Risk  Assess- 
ment, UF 


Oral  NOAEL  =  1.2  mg/ 
kg/day 


NA 


Special  FQPA  SF*  and 

Level  of  Concern  for  Risk 

Assessment 


Residential  LOC  for 

MOB  =  100 
Occupational  =  100 


NA 


Study  and  Toxicological  Effects 


Mouse  oncogenicity  study 

The  LOAEL  is  6.96  mg/kg/day,  based  on 
enlarged  livers  with  increased  weights, 
and  hepatic  microscopic  lesions  includ- 
ing Kupffer  cell  hyperplasia,  inflam- 
matory cell  infiltration,  and  single  cell 
necrosis  in  both  sexes  and  on  deposits 
of  lipofuscin  in  males 


Classified  as  "not  likely  to  be  carcino- 
genic to  humans" 


*  The  reference  to  the  Special  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  No  tolerances  have  previously 
been  established  for  butafenacil.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
butafenacil  in  food  as  follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  No 
appropriate  endpoint  attributable  to  a 
single  exposure  was  identified  for 
butafenacil  in  either  the  general 
population  or  to  the  subpopulation  of 
females  13-50  years  old,  therefore  no 
acute  exposure  assessment  was 
performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
Dietary  Exposine  Evaluation  Model 
Food  Commodity  Intake  Database 
(DEEM-FCID®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996.  and  1  )98  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposvue  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  The  dietary  exposure 
analysis  assumed  100%  crop  treated 
^and  tolerance  level  residues  or 
maximum  field  trial  residues.  Based  on 
total  food  exposure  for  butafenacil,  all 
population  subgroups  are  below  1% 
cPAD. 

iii.  Cancer.  Butafenacil  showed  no 
evidence  of  carcinogenicity  in  animal 
tests  in  two  different  species,  and 
therefore,  a  quantitative  cancer  risk 
assessment  was  not  performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposine  data  to  complete  a 
comprehensive  dietary  exposure 


analysis  and  risk  assessment  for 
butafenacil  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
butafenacil. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS).  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  screening  concentration  in  ground 
water  (SCI-GROW)  model  is  used  to 
predict  pesticide  concentrations  in 
shallow  ground  water.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  Tier  I  model)  before 
using  PRZM/EXAMS  (a  Tier  II  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  LOC. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 


exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  butafenacil 
they  are  fi^ther  discussed  in  Unit  III.E. 
Based  on  the  FIRST  and  SCI-GROW 
models,  the  EECs  of  butafenacil  for 
chronic  exposures  are  estimated  to  be 
0.049  parts  per  billion  (ppb)  for  surface 
water  and  0.00095  ppb  for  ground 
water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Butafenacil  is  not  proposed  for 
registration  for  use  on  any  sites  that 
would  result  in  residentieil  exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
ciunulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
butafenacil  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity.  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
butafenacil  and  any  other  substances 
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and  butafenacil  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  butafenacil  has  a 
common  mecl^anism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procediu^s  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.  epa  .gov/ pesticides/ cum  ulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the  ' 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  anci  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
himians. 

2.  Prenatal  and  postnatal  sensitivity. 
There  are  no  residual  concerns 
regarding  prenatal  or  postnatal  toxicity 
or  completeness  of  the  toxicity  or 
exposure  data  base. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  butafenacil  cuid 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  could  be  reduced 
to  IX.  The  FQPA  factor  was  reduced 
because: 

•    There  is  no  quantitative  or 
qualitative  evidence  of  increased 
susceptibility  of  rat  and  rabbit  fetuses  to 
in  utero  exposiu-e  in  developmental 
studies  or  to  in  utero  and  postnatal 
exposure  to  rats  in  the  2-generation 
reproduction  study. 
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•  There  are  no  residential 
uncertaintl  js  for  prenatcil  or  postnatal 
toxicity. 

•  The  t<  ixicological  data  base  is 
complete  f(  ir  the  assessment  of  toxicity 
and  susceptibility  following  prenatal 
and/or  pos^atal  exposures.  No  clinical 

otoxicity  or  neuropathology 
ed  in  the  data  base,  and  the 
tal  neurotoxicity  study  was 


signs  of  ne 
were  obsei 
developmei 
not  requiri 
•  Then 
regarding 
or  complet 


I  are  nO  residual  concerns 
renatal  or  postnatal  toxicity 
^ness  of  the  toxicity  or 
exposure  dfcta  base. 

•  The  d  etary  food  exposure 
assessment  is  Tier  I,  screening  level, 
which  is  ba  sed  on  tolerance  level 
residues  or  maximum  field  trial  residues 
and  assum(  s  100%  of  all  crops  will  be 
treated  wit  i  chemical.  By  using  these 
screening  1(  ivel  assessments,  actual 
exposures/i  isks  will  not  be 
underestim  ited. 

•  The  d  etary  drinking  water 
assessment  utilizes  water  concentration 
values  gene  rated  by  health  protective, 
high-end  es  timates  of  water 
concentrati  jns  which  will  not  likely  be 
exceeded. 

•  There  are  currently  no  registered 
residential  jses  of  butafenacil. 

•  These  assessments  will  not 
underestim  ite  the  exposure/risks  posed 
by  current  ( ir  proposed  uses  of 
butafenacil 


E.  Aggregate 
Safety 

To  estimate 
to  a  pestici(  e 
and  resideqtial 
calculates 
point  of 
estimates  o 
in  water  (E 
regulatory 
DWLOCs 
a  pesticide' 
water  in  li; 
to  a  pesti 
uses.  In 
Agency 
acceptable 
available 
water  (e.g 
exposure  ( 
food  +  resi 
allowable 
water  is 

ADWLOC 
toxic  endpc  int 


for 


ni: 


us(d 


Risks  and  Determination  of 


total  aggregate  exposure 
from  food,  drinking  water, 
uses,  the  Agency 
I  WLOCs  which  are  used  as  a 
coi  iparison  against  the  model 
a  pesticide's  concentration 
Cs).  DWLOC  values  are  not 
s  tandards  for  drinking  water, 
theoretical  upper  limits  on 
>  concentration  in  drinking 
of  total  aggregate  exposure 
in  food  and  residential 
calculating  a  DWLOC,  the 
det  jrmines  how  much  of  the 
(xposure  (i.e.,  the  PAD)  is 
exposure  through  drinking 
illowable  chronic  water 
g/kg/day)  =  cPAD  -  (average 
dential  exposure)).  This 
e  <posure  through  drinking 
"  to  calculate  a  DWLOC. 
will  vary  depending  on  the 
,  drinking  water 


aie 


icK  e 


consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA's  Office  of  Water  are 
used  to  calculate  DWLOCs:  2  L/70  kg 
(adult  male),  2L/60  kg  (aduU  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  No  acute  risk  from 
exposure  to  butafenacil  is  expected 
because  there  were  no  toxic  effects  of 
concern  attributable  to  a  single  dose 
identified  in  available  data. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposiu-e,  EPA  has  concluded 
that  exposure  to  butafenacil  from  food 
will  utilize  <1%  of  the  cPAD  for  the 
U.S.  population,  <1%  of  the  cPAD  for 
infants  ages  1-2,  and  <1%  of  the  cPAD 
for  children  ages  3-5.  There  are  no 
proposed  residential  uses  for  butafenacil 
that  result  in  chronic  residential 
exposure  to  butafenacil.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  butafenacil  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
water  and  groimd  water,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cPAD,  as  shown  in  Table 

4  of  this  unit: 
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Table  4.— aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Butafenacil 


Population 

cPAD  (mg/ 
kg/day) 

%  cPAD 
(mg/kg/day) 

Chronic  Food 

Exposure' 

(mg/kg/day) 

Ground  Water 
EEC=  (ppb) 

' ' 1 

Surface       i         r-K.^^ 

General  U.S.  population 

0.012 

<1% 

0.000041 

0.00095 

0.049 

420 

All  infants  (<  1  year  old) 

0.012 

<1% 

0.000014 

0.00095 

0.049 

120 

Children  (1-2  years  old) 

0.012 

<1% 

0.000097 

0.00095           i  0.049 

120 

Children  (3-5  years  old) 

0.012 

<1% 

0.000104 

0.00095           1  0.049 

120 

Children  (6-12  years  old) 

0.012 

<1% 

0.000069 

0.00095 

0.049 

120 

Youth  (13-19  years  old) 

0.012 

<1% 

0.000036 

0.00095 

0.049 

360 

Adults  (20-49  years  old) 

0.012 

<1% 

0.000033 

0.00095            :  0.049 

420 

Females  (13-49  years  old) 

0.012 

<1% 

0.000030 

0.00095           1  0.049 

360 

Adults  (50+  years  old) 

0.012 

<1% 

0.000031 

0.00095              0.049                420 

1  Maximum  chronic  water  exposure  (mg/kg/day)  =  cPAO  (mg/kg/day)  -  chronic  food  exposure  from  DEEM  (mg/kg/day)  no  res  exp 

2  Parent  plus  CGA-293731:  cotton  application  scenario  -  1  x  0.141  lb  ai/acre;  maximum  proposed  rate 

3DWLOC(tjg/L)  =  (allowable  water  exposure  (mg/kg/day)  x  body  weight  (kg)  x  I.CXX)  Mg/mg)  ^  (water  consumption  (liters))  Consumptkwi  =  1 
L/day  for  populations  <13  years  old  and  2  Uday  for  populations  >  13  years  old.  Default  body  weights  =  70  kg  for  general  U  S  oooulation  and 
adult  males,  60  kg  for  youth  and  females  >  13  years  old,  and  10  kg  for  all  others 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposiu-e  plus  chronic 
exposiue  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Butafenacil  is  not  proposed  for 
registrations  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  LOG. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Butafenacil  is  not 
proposed  for  registrations  for  use  on  any 
sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  rigk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  LOG. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Butafenacil  is  not  expected 
to  pose  a  cancer  risk  because  no 
evidence  of  carcinogenicity  was  found 
in  adequate  animal  tests  in  two  different 
species,  therefore  no  aggregate  cancer 
risk  assessment  was  performed. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  butafenacil 
residues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Syngenta  Crop  Protection,  Inc. 
proposed  Syngenta  Method  131-99  for 
enforcement  of  the  proposed  cotton 
tolerances  (adequate  validation, 
independent  laboratory  validation  (ILV). 
and  radiovalidation  data  have  been 
submitted).  The  petitioner  did  not 
propose  ruminant  liver  and  kidney 
tolerances  and  therefore  did  not  propose 
a  method  for  enforcement  of  the 
recommended  ruminant  liver  and 
kidney  tolerances.  The  petitioner  has 
and  will  submit  an  enforcement 
method,  adequate  validation,  ILV,  and 
radiovalidation  for  enforcement  of  the 
ruminant  liver  and  kidney  tolerances  as 
a  condition  of  registration. 

B.  International  Residue  Limits 

Canada,  Codex,  and  Mexico  do  not 
have  maximum  residue  limits  for 
residues  of  butafenacil  in/ on  cotton. 
Therefore,  harmonization  is  not  an 
issue. 

C.  Conditions 

As  a  condition  of  registration,  the 
petitioner  must  submit: 

1.  A  ruminant  liver  and  kidney 
enforcement  method  euid  submit 
adequate  validation,  ILV,  and 
radiovalidation  data. 

2.  Submit  confirmatory  data  on  the 
frozen  storage  stability  of  residues  of 
butafenacil  in  or  on  cottonseed,  cotton 
gin  byproduct,  cotton  hull,  cotton  meal, 
and  cotton  oil. 

3.  Submit  a  ruminant  feeding  study  to 
confirm  the  Agency's  estimate  of 


maximum  residues  of  butafenacil  from 
the  goat  metabolism  study. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  butafenacil,  in  or  on 
cattle,  kidney;  goat,  kidney;  hog,  kidney; 
horse,  kidney;  and  sheep,  kidney  at  0.05 
ppm;  in  or  on  cattle,  liver;  goat,  liver; 
hog,  liver;  horse,  liver;  and  sheep,  liver 
at  0.50  ppm;  in  or  on  cotton,  undelinted 
seed  at  0.50  ppm;  and  in  or  on  cotton, 
gin  byproducts  at  10  ppm. 

VI.  Ob)ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 
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A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  hiunber 
OPP-2003-0282  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  18,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  .objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  lipon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confideatial  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Enviromnental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33{i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697,  by  e-  nail  at 

tompkins.j,  m@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  RegistratSon  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  w(  luld  like  to  request  a  waiver 
of  the  toler  mce  objection  fees,  you  must 
mail  your  i  equest  for  such  a  waiver  to: 
James  HoU  ns.  Information  Resources 
and  Servici  (s  Division  (7502C),  Office  of 
Pesticide  P  rograms,  Environmental 
Protection  \gency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 
0001. 

3.  Copiei  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  H(  taring  Clerk  as  described  in 
Unit  VI.A..  you  should  also  send  a  copy 
of  your  req  lest  to  the  PIRIB  for  its 
inclusion  ii  i  the  official  record  that  is 
described  i  i  Unit  I.B.I.  Mail  your 
copies,  ide  itified  by  docket  ID  number 
OPP-2003-  0282,  to:  Public  Information 
and  Recorc  s  Integrity  Branch, 
Informatio!  i  Resources  and  Services 
Division  (7)02C),  Office  of  Pesticide 
Programs,  1  Invironmental  Protection 
Agency,  1230  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  couri  ;r.  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  1  lay  also  send  an  electronic 
copy  of  yoi  r  request  via  e-mail  to:  opp- 
docket@epi  i.gov.  Please  use  an  ASCII 
file  format  md  avoid  the  use  of  special 
characters  i  ind  any  form  of  encryption. 
Copies  of  e  ectronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in] WordPerfect  6.1/8.0  or 
ASCII  file  i  armat.  Do  not  include  any 
CBI  in  youi  electronic  copy.  You  may 
also  subrai  an  electronic  copy  of  your 
request  at  i  lany  Federal  Depository 
Libraries. 


Will 


B.  When 
Request  foi 


A  reques 
if  the 
material 
There  is  a 
of  fact; 
that  avai 


theie 


laQle 
requestor 
one  or  mor  s 
the 

uncontested 
contrary; 
issues(s)  in 
requestor 
the  action 


This  fins 
under  secti  an 


the  Agency  Grant  a 
a  Hearing? 


for  a  hearing  will  be  granted 
Administrator  determines  that  the 
su  emitted  shows  the  following: 
{  enuine  and  substantial  issue 
is  a  reasonable  possibility 
evidence  identified  by  the 
\4ould,  if  established  resolve 
of  such  issues  in  favor  of 
requester,  taking  into  account 
claims  or  facts  to  the 
resolution  of  the  factual 
the  manner  sought  by  the 
\|ould  be  adequate  to  justify 
quested  (40  CFR  178.32). 


ajid 


VII.  Statutory  and  Executive  Order 
Reviews 


rule  establishes  a  tolerance 
408(d)  of  the  FFDCA  in 


response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  tjrpes 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  fustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  etseq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
goverrunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism[6A  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
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include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIII.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protectidn. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  September  10,  2003. 
James  Jones, 

Director,  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authoritv:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.592  is  added  to  read  as 
follows: 

§180.592    Butafenacil;  tolerances  for  . 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
butafenacil,  (l,l-dimethyl-2-oxo-2-(2- 
propenyloxy)ethyl  2-chloro-5-[3,6- 
dihydro-3-methyl-2,6-di  0X0-4- 
(trifluoromethyl)-l(2H)-pyrimidinyl] 
benzoate)  in  or  on  the  following  raw 
agricultiual  commodities: 


Commodity 

Parts  per  million 

Cotton,  gin  byproducts  ... 
Cotton,  undelinted  seed 

10 
0.50 

(2)  Tolerances  are  established  for 
residues  of  the  herbicide  butafenacil, 
(l,l-dimethyl-2-oxo-2-(2- 
propenyloxyjethyl  2-chIoro-5-(3,6- 
dihydro-3-methyl-2,6-dioxo-4- 
(trifluoromethyl)- 1  (2H)-pyrimidinyll 
benzoate)  and  its  metabolite  CGA- 
293731  (1-carboxy-l-methylethyl  2- 
chloro-5-[3,6-dihydro-3-methyl-2,6- 
dioxo-4-(trifluoromethyl)-l(2H)- 
pyrimidinyl]  benzoate),  in  or  on  the 
following  livestock  commodities: 


Commodity 

Parts  per  million 

Cattle,  ^<idney 

Cattle,  liver 

Goats,  kidney  .; 

Goats,  liver  

Hog,  kidney 

0.05 
0.50 
0.05 
0.50 
0  05 

Hog,  liver  

Horse,  kidney 

Horse,  liver  ...;.. 

Stieep,  kidney 

0.50 
0.05 
0.50 
0  05 

Sheep,  liver 

0.50 

(b)  Section  18  entergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 


(d)  Indirect  a.nd  inadvertant  residues. 
[Reserved) 
|FR  Doc.  03-23853  Filed  9-18-03;  8:45  am] 

BILUNG  COOe  6S60-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0300;  FRL-7324-^] 

S-Metolachlor;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of  the 
herbicide  S-metolachlor  and  its 
metabolites  in  or  on  asparagus;  carrot, 
roots;  horseradish;  onion,  green; 
rhubarb;  and  swiss  chard.  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
AM  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
DATES:  This  regulation  is  effective 
September  19,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0300. 
must  be  received  on  or  before  November 
18,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronicaJly,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs.   . 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9368;  e-mail 
address:jamerson. hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturer  (NAICS  311) 

•  Pesticide  manufacturer  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 


54828  Federal  Register  /  Vol.  68.  No.  182/ 


"riday,  September  19,  2003 /Rules  and  Regulations 


entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classiflcation  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identiHcation  (ID)  number 
OPP-2003-0300.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Litegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  ft-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently -updated  electronic  version  of 
40  CFR  part  180  is  available  at  http// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmI_00/Title_40/  40cfrl  80_00.html, 
a  beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  13, 
2003  (68  PR  48373)  (FRL-7320-9),  EPA 


issued  a  no  ice  pursuant  to  section  408 
of  FFDCA, :  :i  ^J.S.C.  346a,  as  amended 
by  FQPA  (F  ublic  Law  104-170), 
announcing  the  filing  of  pesticide 
petitions  (4  i:4420,  7E4916,  8E5029, 
8E5030,  9Ei  i055.  and  2E6374)  by  IR-4, 
681  U.S.  Hi  jhway  #1  South,  North 
Brunswick,  NJ  08902-3390.  That  notice 
included  a   ummary  of  the  petitions 
prepared  b)  Syngenta  Crop  Protection, 
Swing  Roac  ,  Greensboro,  NC  27641,  the 
registrant. '  here  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petit  ons  requested  that  40  CFR 
180.368  be  imended  by  establishing 
tolerances  f  n  combined  residues  of  the 
herbicide  S  metolachlor,  acetamid,  2- 
chloro-Af-(2  ethyl-6-methylphenyl)-A/-{2- 
methoxy-1-  nethylethyl)-,  (S)  and  its 
metabolites  determined  as  the 
derivatives.  2-[(2-ethyl-6- 
methylphei  yl)amino)-l-propanol  (CGA- 
37913)  and  t-(2-ethyl-6-methylphenyl)- 
2-hydroxy-!  -methyl-3-morpholinone 
(CGA-4975:  ),  each  expressed  as  the 
parent  com  )ound,  in  or  on  asparagus  at 
0.1  part  per  million  (ppm)  (9E6055); 
carrot,  root!  at  0.1  ppm  (7E4916); 
horseradish  at  0.1  ppm  (7E4916);  onion, 
green  at  0.2  ppm  (2E6374):  pepper,  bell 
at  0.50  ppm  (4E4420);  pepper,  nonbell 
at  0.50  ppm  {4E4420);  rhubarb  at  0.1 
ppm  (8E50i  9);  and  swiss  chard  at  0.1 
ppm  (8E50;  0).  IR-4  subsequently 
revised  7E4  316  to  propose  tolerances  for 
carrot,  root!  at  0.20  ppm  and  horse 
radish  at  0.;  0  ppm.  IR-4  also  withdrew 
4E4420  for  Jepper.  IR-4  plans  to  submit 
a  pesticide  )etition  proposing  a 
tolerance  for  fruiting  vegetable  group, 
which  inch  des  bell  and  nonbell  pepper, 
later  in  200  1. 

Section  4  )8(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  f  )r  a  pesticide  chemical 
residue  in  c  r  on  a  food)  only  if  EPA 
determines  hat  the  tolerance  is  "safe." 
Section  408  b)(2)(A){ii)  of  the  FFDCA 
defines  "sa:  e"  to  mean  that  "there  is  a 
reasonable  f  ertainty  that  no  harm  will 
result  from  Aggregate  exposure  to  the 
pesticide  cl  emical  residue,  including 
all  anticipal  ed  dietary  exposures  and  all 
other  expos  ares  for  which  there  is 
reliable  infc  rmation."  This  includes 
exposure  th  rough  drinking  water  and  in 
residential  i  ettings,  but  does  not  include 
occupation!  1  exposure.  Section 
408(b)(2)(C  of  the  FFDCA  requires  EPA 
to  give  spec  ial  consideration  to 
exposure  oi  infants  and  children  to  the 
pesticide  cl  emical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  wi  1  result  to  infants  and 
children  fro  m  aggregate  exposure  to  the 
pesticide  cl  emical  residue...." 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances, 
November  26, 1997  (62  FR  62961)  (FRL- 
5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Satiety 

..Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  combined 
residues  of  S-metolachlor  and  its 
metabolites  on  asparagus  at  0.10  ppm; 
carrot,  roots  at  0.20  ppm;  horseradish  at 
0.20  ppm;  onion,  green  at  0.20  ppm; 
rhubarb  at  0.10  ppm;  and  swiss  chard  at 
0.10  ppm.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

Metolachlor  is  a  choroacetanilide 
herbicide  that  was  first  registered  as  a 
pesticide  in  1976.  Metolachlor  is  a 
racemic  mixture  consisting  of  50%  each 
of  the  R-enantiomer  (CCA  77101)  and 
the  S-enantiomer  (CCA  77102).  The  S- 
enantiomer  is  the  herbicidally  active 
isomer.  S-metolachlor  is  also  a  racemic 
mixture  comprised  of  88%  S- 
enantiomer  and  12%  R-enantiomer.  The 
Agency  has  determined  that  S- 
metolachlor  has  either  comparable  or 
decreased  toxicity  as  compared  to 
racemic  metolachlor. 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  S-metolachlor  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed  are  discussed 
in  Unit  III.A.  of  the  Federal  Register  of 
April  2,  2003  (68 fR  15945)  (FRL-7299- 
8). 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
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used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  Uie  LOAEL 
is  sometimes  used  for  risk  assessment  if 
no  NOAEL  was  achieved  in  the 
toxicology  study  selected.  An 
uncertainty  factor  (UF)  is  applied  to 
reflect  imcertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
himian  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  cluonic  reference 
dose  (aRfD  or  cRfD)  where  the  RfD  is 
equal  to  the  NOAEL  divided  by  the 
appropriate  UF  (RfD  =  NOAEL/UF). 
Where  an  additional  safety  factors  (SF) 
is  retained  due  to  concerns  unique  to 
the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Percent  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  SF. 

For  non-dietary  risic  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circiunstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure."  is  identified 
below  which  carcinogenic  effects  are 
noVpxpected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  S-metolachlor  used  for  human  risk 
assessment  is  discussed  in  Unit  III.B.  of 
the  final  rule  published  in  the  Federal 
Register  of  April  2.  2003  (68  FR  15945) 
(FRL-7299-8). 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  established  for 
metolachlor  (40  GFR  180.368(a)(1)  and 
(c))  currently  cover  residues  of  S- 
metolachlor  on  the  same  commodities 
for  the  same  use  pattern  when  the 
maximum  labeled  use  rate  of  S- 
metolachlor  is  approximately  35%  less 
than  the  historical  use  rate  of 
metolachlor.  Tolerances  have  also  been 
estabhshed  (40  GFR  180.368(a)(2))  for 
the  combined  residues  of  S-metolachlor, 
in  or  on  a  variety  of  raw  agricultural 
commodities.  Time-limited  tolerances 
are  established  for  metolachlor  and  S- 
metolachlor  (40  GFR  180.368(b))  in 
support  of  section  18  emergency 
exemptions.  Risk  assessments  were 
conducted  by  EPA  to  assess  combined 
dietary  exposmes  from  metolachlor  and 
S-metolachlor  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibiHty  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  In  conducting  this 
acute  dietary  risk  assessment,  EPA  used 
the  Dietary  Exposure  Evaluation  Model 
(DEEM)  software  with  the  Food 
Gommodity  Intake  Database  (FGID) 
which  incorporates  food  consumption 
data  as  reported  by  respondents  in  the 
U.S.  Department  of  Agriculture  (USDA) 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (GSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  A  conservative  Tier  1  acute 
dietary  exposure  assessment  was 
conducted  for  all  labeled  metolachlor 
and  all  labeled  and  proposed  S- 
metolachlor  food  uses  using  100%  crop 
treated  (CT)  and  tolerance  level 
residues. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment, 
EPA  used  the  DEEM  software  with  the 
FGID  which  incorporates  food 
consumption  data  as  reported  by 
respondents  in  the  USDA  1994-1996 
and  1998  nationwide  GSFII  and 
acciunulated  exposure  to  the  chemical 
for  each  commodity.  A  conservative 
Tier  1  combined,  chronic  dietary 
exposure  assessment  was  conducted  for 
all  labeled  metolachlor  and  all  labeled 
and  proposed  S-metoIachlor  food  uses 
using  100%  GT  and  tolerance  level 
residues. 

2.  Dietary  exposure  from  drinking 
water.  The  environmental  fate  data  base 
is  complete  for  S-metolachlor.  Parent 
metolachlor/S-metolachlor  appear  to  be 
moderately  persistent  to  persistent,  and 
range  from  mobile  to  highly  mobile  in 
different  soils.  Metolachlor  and  S- 


metolachlor  are  expected  to  have  similar 
degradation  pathways  and  rates  in  soil 
and  water  environments.  This 
assessment  includes  concentrations  of 
parent  metolachlor/S-metolachlor  and 
the  degradates  metolachlor  ethane 
sulfonic  acid  (ESA)  and  metolachlor 
oxanilic  acid  (OA).  Although  it  was 
determined  that  the  ESA  and  OA 
metabolites  appear  to  be  less  toxic  than 
parent  metolachlor/S-metolachlor,  they 
are  included  in  this  risk  assessment 
since  they  were  foimd  in  greater 
abundance  than  the  parent  in  water 
monitoring  studies.  No  surface  or 
ground  water  monitoring  studies  that 
specifically  target  metolachlor/S- 
metolachlor  were  available  for  the 
drinking  water  assessment.  As  a  result, 
the  drinking  water  assessment  for  parent 
metolachlor/S-metolachlor  is  based 
primarily  on  monitoring  data  from  the 
following  sources:  The  U.S.  Geological 
Survey  (USGS)  National  Water  Quality 
Assessment  (NAWQA)  data  base,  the 
U.S.  EPA  STORET  data  base,  the 
Acetochlor  Registration  Partnership 
(ARP)  data  base,  and  two  USGS 
reservoir  monitoring  studies. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SGI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  ground  water.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  Tier  1  model)  before 
using  PRZM/EXAMS  (a  Tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  and  include  a  PG  area 
factor  as  an  adjustment  to  account  for 
the  maximum  PG  coverage  within  a 
watershed  ordrainage  basin. 

The  acute  estimated  environmental 
concentration  (EEC)  of  77.6  parts  per 
billion  (ppb)  was  selected  from  the 
NAWQA  data  base,  and  the  chronic  EEC 
of  4.3  ppb  was  selected  fjom  the 
maximum  annual  time  weighted  mean 
from  the  NAWQA  data.  These  values 
represent  the  estimated  concentration  of 
parent  metolachlor/S-metolachlor  in 
surface  water,  and  are  supported  by  the 
metolachlor  concentrations  from  the 
National  Contaminant  Occurrence  Data 
base  representing  analysis  of  treated 
drinking  water,  as  well  as  from  model 
predictions  using  PRZM/EXAMS.  When 
the  monitoring  data  and  modeling  data 
are  considered  together,  there  is  a 
general  agreement  between  the  various 
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sources  of  information  used  in  the 
assessment. 

Acute  and  chronic  concentrations  of 
parent  metoIachlor/S-metolachlor  are 
not  expected  to  exceed  5.5  ppb  in 
ground  water  (based  on  SCI-GROW 
modeling).  SCI-GROW  estimates  the 
upper  bound  ground  water 
concentrations  of  pesticides  likely  to 
occur  when  the  pesticide  is  used  at  the 
maximum  allowable  rate  in  areas  with 
ground  water  vulnerable  to 
contamination.  Estimates  were  based  on 
two  applications  to  com/turf  for  a  total 
of  4  lbs.  active  ingredient/acre  (the 
maximum  application  rate). 

Acute  and  chronic  estimates  of 
metolachlor  ESA  in  surface  water  (based 
on  FIRST  modeling)  are  31.9  ppb  and  ' 
22.8  ppb,  respectively.  Acute  and 
chronic  estimates  of  metolachlor  OA  in 
siuiace  water  are  91.4  ppb  and  65.1  ppb, 
respectively.  The  application  rate  used 
for  metolachlor  ESA  and  OA  in  the 
model  was  estimated  by  converting 
maximum  label  rates  for  each  use  by  the 
maximimi  percentage  of  degradate 
found  in  fate  studies.  In  addition,  each 
application  rate  was  corrected  for 
molecular  weight  differences  of  each 
degradate.  Acute  and  chronic  estimates 
of  metolachlor  ESA  in  ground  water 
(based  on  SCI-GROW  modeling,  turf/ 
com  scenario)  are  not  expected  to 
exceed  65.8  ppb.  This  value  is 
considered  representative  of  both  peak 
and  long-term  average  concentrations 
because  of  the  inherent  transport  nature 
of  ground  water  (generally  slow 
movement  from  the  source  of 
contamination  both  laterally  and 
horizontally).  Acute  and  chronic 
estimates  of  metolachlor  OA  in  ground 
water  (also  based  on  the  turf/com 
scenario)  are  not  expected  to  exceed 
31.7  ppb.  Monitoring  data  suggest  that 
the  SCI-GROW  estimates  for 
metolachlor  ESA  and  OA  are  slightly 
over  estimating  the  potential  impact  of 
metolachlor/S-metolachlor  use  on  - 
groimd  water. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  imlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 


models  to  q  lantify  drinking  water 
exposiue  an  d  risk  as  a  percent  reference 
dose  (%RfD  or  percent  population 
adjusted  doi  e  (%PAD).  Instead  drinking 
water  levels  of  comparison  (DWLOCs) 
are  Calculat<  d  and  used  as  a  point  of 
comparison  against  the  model  estimates 
of  a  pesticid  e's  concentration  in  water. 
DWLOCs  ar  s  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  ligl  ,t  of  total  aggregate  exposure 
to  a  pesticidlB  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggrega  te  exposure  to  metolachlor/ 
S-metolachl  )r  they  are  further  discussed 
in  the  aggrej  ate  risk  sections  in  Unit 

m.E. 

3.  From  n  m-dietary  exposure.  The 
term  "reside  ntial  exposure"  is  used  in 
this  docume  it  to  refer  to  non- 
occupationa  ,  non-dietary  exposure 
(e.g.,  for  law  a  and  garden  pest  control, 
indoor  pest  ;ontrol,  termiticides,  and 
flea  and  tick  control  on  pets).  There  is 
the  potentia  for  post-application 
exposure  to  idults  and  children 
resulting  fro  ai  the  use  of  S-metolachlor 
on  residenti  il  lawns.  Post-application 
exposures  ft  Dm  various  activities 
following  la  vn  treatment  are  considered 
to  be  the  ma  st  common  and  significant 
in  residentia  1  settings.  Post-application 
exposure  is  considered  to  be  short-term 
(1-  days  of  Exposure),  based  on  label 
directions  li  niting  application  to  one 
time  per  sea  ion. 

A  snort-te  m  dermal  risk  assessment 
was  not  com  lucted  since  no  systemic 
toxicity  was  observed  at  the  limit  dose 
of  1 ,000  mil  igrams/kilogram/day  (mg/ 
kg/4ay)  folic  wing  dermal  application 
and  there  is  ao  concern  for 
developmen  tal  toxicity  in  rats  and 
rabbits.  Post  application  inhalation 
^exposure  is  i  ilso  expected  to  be  minimal 
since  S-met(  lachlor  is  only  applied 
outdoors,  th  ;  vapor  pressure  is  low  and 
the  label  sp€  cifies  that  residents  should 
not  reenter  t  eated  areas  until  after  the 
spray  has  dr  ed. 

The  foUov  ing  post-application 
incidental  oi  al  scenarios  following 
application  i  o  lawns  and  turf  have  been 
identified:  (i)  Short-term  oral  exposure 
to  toddlers  and  children  following 
hand-to-moi  th  exposure;  (2)  short-term 
oral  exposui  s  to  toddlers  and  children 
following  ob  lect-to-mouth  exposure;  (3) 
short-term  o  al  exposure  to  toddlers  and 
children  folfcwing  soil  ingestion.  The 
Health  Effect  Division  Standard 
Operating  Plocedures  for  Residential 
Exposure  Assessments  (Draft,  December 
18, 1997)  w<  re  used  as  a  guideline  for 
the  resident  al  post-application 
assessment.  i\Iso.  standard  values  for 
turf  transfer)  ble  residues,  turf  transfer 


coefficients 


and  hand-to-mouth 


activities  we  re  used  as  amended  by 


Exposure  Policy  12  (Science  Advisory 
Panel  on  Exposure.  February  22.  2001). 
The  exposure  and  risk  estimates  for  the 
three  residential  exposure  scenarios  are 
assessed  for  the  day  of  application  (day 
"0")  since  children  will  likely  contact 
the  lawn  immediately  following 
application.  The  following  estimates/ 
assumptions  were  used  in  the  risk 
assessment:  (1)  A  single  application  at 
the  maximimi  label  rate  of  2.47  lb  active 
ingredient/acre  for  S-metolachlor,  (2) 
exposure  duration  for  children  is 
assumed  to  be  2  hours  per  day,  (3)  the 
exposed  child's  weight  is  15  kg  (33 
pounds),  and  (4)  turf  transferable 
residue  (TTR)  value  of  5%.  and  object- 
to-mouth  residue  value  of  20%  of  the 
application  rate  assumed. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  EPA  has 
examined  the  common  mechanism 
potential  for  S-metolachlor  and  has    ' 
concluded  that  S-metolachlor  should 
not  be  included  with  the 
chloroacetanilide  pesticides  designated 
as  a  "Common  Mechanism  Group."  The 
Agency's  position  is  that  only  some 
chloroacetanailides.  namely  acetochlor. 
alachlor  and  butachlor  should  be 
considered  as  a  "Conunon  Mechanism 
Group"  due  to  their  ability  to  cause 
nasal  turbinate  tumors.  Although  ' 
metolachlor  does  distribute  to  the  nasal 
turbinates,  and  might  produce  a 
quinonimine.  it  is  not  apparent  from  the 
available  data  that  metolachlor  shares 
the  same  target  site  in  the  nasal  tissue 
as  acetochlor.  alachlor,  and  butachlor. 

For  information  regarding  EPA's 
efforts  to  determine  which  chemicals 
have  a  common  mechanism  of  toxicity 
and  to  evaluate  the  cumulative  effects  of 
such  chemicals,  see  the  policy 
statements  released  by  EPA's  Office  of 
Pesticide  Programs  concerning  common 
mechanism  determinations  and 
procedures  for  ciunulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
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completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  indication  of  quantitative  or 
qualitative  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  in  the  available 
toxicity  data. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  and  exposure  data  are 
complete  or  are  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  The  FQPA  Safety  Factor  for 
the  protection  of  infants  and  children 
has  been  reduced  to  IX  because:  (1)  The 
toxicology  data  base  is  complete  for  the 
FQPA  assessment.  (2)  there  is  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposure  to 
metolachlor  in  the  available  toxicity 
data.  (3)  a  developmental  neurotoxicity 
study  is  not  required  for  metolachlor.  (4) 
the  dietary  (food  and  drinking  water) 
and  non-dietary  exposure  (residential) 
assessments  will  not  imder-estimate  the 
potential  exposures  for  infants  and 
children  from  the  use  of  metolachlor. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 


and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiu^ 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC.  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  U.S.  EPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
{L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Defauh 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 


with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
diinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  addresses  potential  exposiuB 
from  combined  residues  of  metolachlor/ 
S-metolachlor  on  food  and  total  residues 
of  metolachlor/S-metolachlor  plus  ESA 
and  OA  degradates  in  drinking  water 
(surface  water  and  groimd  water).  Using 
the  exposure  assumptions  discussed  in 
this  unit  for  acute  exposure,  the  acute 
dietary  exposure  fropi  food  to 
metolachlor/S-metolachlor  will  occupy 
<1%  of  the  aPAD  for  the  U.S. 
population  and  all  other  population 
subgroups.  In  addition,  there  is   - 
potential  for  acute  dietary  exposure  to 
metolachlor/S-metolachlor  and  the  ESA 
and  OA  degradates  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
water  and  ground  water,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  aPAD,  as  shown  in  the 
following  Table  1: 


Table  1.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Metolachlor/S-Metolachlor 


Population  Subgroup 

aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

U.S.population 

3.0 

<1 

200.9 

103 

104856.1 

Infants  <1  year 

3.0 

<1 

200.9 

103 

29931.45 

Children  1  to  2  years  old 

3.0 

<1 

200.9 

103 

29917.76 

Females  13  to  49  years  old 

3.0 

<1 

200.9 

103 

89915.55 

2.  Chronic  risk.  The  chronic  aggregate 
risk  assessment  addresses  potential 
exposure  from  combined  residues  of 
metolachlor/S-metolachlor  on  food  and 
total  residues  of  metolachlor/S- 
metolachlor  plus  ESA  and  OA 
degradates  in  drinking  water  (surface 
water  and  ground  water).  There  are  no 
residential  uses  that  result  in  chronic 


residential  exposure  to  S-metolachlor. 
EPA  has  concluded  that  chronic 
exposure  to  metolachlor/S-metolachlor 
from  food  will  utilize  2%  of  the  cPAD 
for  the  U.S.  population,  4%  of  the  cPAD 
for  children  1  to  2  years  old,  the 
subpopulations  at  greatest  exposure  and 
1%  of  the  cPAD  for  females  13  to  49 
years  old.  In  addition,  there  is  potential 


for  chronic  dietary  exposure  to 
metolachlor/S-metolachlor  and  ESA  and 
OA  degradates  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  2: 
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Table  2.— AGGREGATE  Risk  Assessment  for  Chrdnic  (Non-Cancer)  Exposure  to  Metolachlor/S-Metolachlor 


Population  Subgroup 


U.S.  population 


cPAD  mg/kg/ 
day 


0.1 


%cPAD 
(Food) 


Surface 

Water  EEC 

(PPb) 


92.2 


Ground 

Water  EEC 

(PPb) 


103 


Chronic 

DWLOC 

(PPb) 


3442.50 


Infants  <1  year 


0.1 


92.2 


103 


977.20 


Qiildren  1  to  2  years 


0.1 


92.2 


103 


959.75 


Females  13  to  49  years 


0.1 


92.2 


103 


2962.11 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

S-metolachlor  is  currently  registered 
for  use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 


short-term  e  cposures  for  metolachlor 
and  S-metol  ichlor. 

Using  the  jxposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  E  PA  has  concluded  that  food 
and  resident  ial  exposures  aggregated 
result  in  an  i  iggregate  MOE  of  1,000  for 
children  1  tc  2  years.  This  aggregate 
MOE  does  n  )t  exceed  the  Agency's  level 
of  concern  f(  r  aggregate  exposm-e  to 
food  and  residential  uses.  In  addition. 


Table  3.— Aggregate  Risk  Assessment  fof 


Population  Subgroup 


Children  1  to  2  years  old 


5 .  Aggregate  cancer  risk  for  U.S. 
population.  The  NOAEL  that  was 
established  based  on  tiimors  in  rats  (15 
mg/kg/day)  is  comparable  to  the  NOAEL 
of  9.7  mg/kg/day  selected  for  cRfD. 
Therefore,  the  chronic  dietary  end  point 
is  protective  for  cancer  dietary 
exposure. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  metolachlor/ 
S-metolachlor  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  Pesticide  Analytical  Mcuiual 
(PAM)  Vol.  II.  lists  a  Gas 
Chromatography  (GC)/NPD  method 
(Method  I)  for  determining  residues  in/ 
(Ml  plants  and  a  GC/Mass  Spectrometry 
Detection  (MSD)  method  (Method  II )  for 
determining  residues  in  livestock 
commodities.  These  methods  determine 
residues  of  metolachlor  and  its 
metabolites  as  either  CGA-37913  or 
CGA-49751  following  acid  hydrolysis. 
Field  trial  data  were  obtained  using 
adequate  GC/NPD  methods  (AG-338  or 
AG-612),  which  are  modifications  of 
Method  I.  Adequate  data  are  available 


recov  jry 


PE5T 
thst 


on  the 

Multi-residi^ 
The  FDA 
indicates 

recovered  thkough 
Vol.  I  (3rd  e( 

The  methc  d 
Chief,  Analy  tical 
Environmental 
Mapes  Rd., 
telephone  nimber 
mail  address 


short-term  DWLOCs  were  calculated 
and  compared  to  the  EECs  for  chronic 
exposure  of  metolachlor/S-metolachlor 
and  ESA  and  OA  degradates  in  ground 
water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  3: 


Short-Term  Exposure  to  Metolachlor/S-Metolachlor 


Aggregate 
MOE  (Food 
hResidentiat) 


1,000 


Aggregate 
Level  of  Con- 
cern (LOG) 


100 


Surface 

Water  EEC 

(ppb) 


92.2 


Ground 

Water  EEC 

(ppb) 


103.3 


Short-Term 

DWLOC 

(ppb) 


4,000 


of  metolachlor  through 
Method  Testing  Protocols. 

DATA  data  base 
metolachlor  is  completely 

Method  302.  PAM 
revised  10/97). 
may  be  requested  from: 

Chemistry  Branch, 
Science  Center,  701 
Meade,  MD  20755-5350; 
(410)  305-2905;  e- 
residue  methods@epa.gov. 


B.  International  Residue  Limits 

No  maximjum  residue  limits  for  either 
metolachlor  or  S-metolachlor  have  been 
established  or  proposed  by  Codex, 
Canada,  or  Nlexico  for  any  agricultural 
commodity;  therefore,  there  are  no 
compatibility  issues  with  this  action. 

V.  Conciusic  n 

Therefore,  tolerances  are  established 
for  combine(  i  residues  of  S-metolachlor 
acetamid,  2-<  ;hloro-iV-(2-ethyl-6- 
methylphen  d)-iV-(2-methoxy-l- 
methylethyl  -,  (S)  and  its  metabolites, 
determined  i  is  the  derivatives,  2-[(2- 
ethyl-6-metl  ylphenyl}aminol-l- 
propanol  (C(iA-37913)  and  4-(2-ethyl-6- 
methylphen7l)-2-hydroxy-5-methyl-3- 
morpholinoi  le  (CGA-49751),  each 
expressed  ai  the  parent  compound,  in  or 
on  asparagus  at  0.10  ppm;  carrot,  roots 


at  0.20  ppm;  horseradish  at  0.20  ppm; 
onion,  green  at  0.20  ppm;  rhubarb  at 
0.10  ppm;  Swiss  chard  at  0.10  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  toleremce  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days.  ^ 
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A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoiu  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensvue  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0300  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  18,  2003. 

1.  Filing  the  request.  Yoiu  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu-  written  request  to:  Office  of 
the  Hearing  Clerk  {1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  395- 


5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  bv  docket  ED  number 
OPP-2003-0300.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  f*rotection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  the  FFDCA  in 


response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exemptedthese  types 
of  actions  fi-om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does 
notcontain  any  information  collections 
subject  to  OMB  "approval  under  the 
Paperwork  Reduction  Act  (PRA),  44  - 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerances  in  this  final  rule, 
do  not  require  the  issuance  of  aproposed 
rule,  the  requirements  of  the  Regtilator>' 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulator}'  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
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"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers'and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  thp 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications", 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officiab  in. the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 


Govemmeni  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilipes  between  the  Federal 
Govemmeni  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship!  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distributionjof  power  and 


responsibili 


ies  between  the  Fpderal 


Govemmeni  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  thii  rule. 

Vm.  Congn  ssional  Review  Act 

The  Cong  essional  Review  Act,  5 
U.S.C.  801  etseq.,  as  added  by  the  Small 
Business  Re  julatory  Enforcement 
Fairness  Ac  of  1996,  generally  provides 
that  before  i  rule  may  take  effect,  the 
agency  pron  lulgating  the  rule  must 
submit  a  rul  B  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  anp  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  conta  ining  this  rule  and  other 
required  inf  jrmation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptrc  Her  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  F  ederal  Register.  This  final 


rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  12,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.368  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)(2)  to  read  as 
follows: 

§  1 80.368    Metotachlor;  tolerances  for 
residues. 

(a)  *     *     * 
(2)*     *     * 


Commodity 


Parts  per  million 


Asparagus  ... 
Carrot,  roots 


Horseradish  .. 
Onion,  green 


Rhubarb  

Swiss  chard  ..... 


0.10 

0.20 

0.20 
0.20 

0.10 

0.10 


[FR  Doc.  03-24014  Filed  9-16-03;  4:08  pm] 
BILLING  COOE  6S60-Sd-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart180 
[OPP-2003-0166;  FRL-7325-4] 

Fhifenpyr-Ethyl;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  flufenpyr-ethyl; 
acetic  acid,  (2-chloro-4-fluoro-5-(5- 
methyl-6-oxo-4-(trifluoromethyl)-l-(6H)- 
pyridazinyl]-phenoxy]-ethyl  ester],  in  or 


on  field  con  i 
and  the  con:  bined 
ethyl  and  iti 
OH;  [2-chloto 
oxo-4-(tri 
pyridazinyl 
and  conjuga  ted 
forage  and 
Corporation 
under  the  Federal 
.  Cosmetic 
the  Food 
of  1996. 


soybeans,  and  sugarcane, 
residues  of  flufenpyr- 
metabolite,  S-3153  acid-4- 
4-hydroxy-5-[5-methyl-6- 
fluJDromethyl)-l-(6H)- 

phenoxy] -acetic  acid,  frpe 
in  or  on  field  corn 
field  corn  stover.  Valent  USA 
requested  this  tolerance 
Food,  Drug,  and 
(FFDCA),  as  amended  by 
ity  Protection  Act  (FQPA) 


Act 


Qval 


DATES:  This 
September 
requests  for 
docket  ID  number 
must  be 
18, 2003 

ADDRESSES:  Written  objections  and 
hearing  reqi  lests  may  be  submitted 


regulation  is  effective 
:  9,  2003.  Objections  and 
hearings,  identified  by 
OPP-2003-0166, 
received  on  or  before  November 


electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  I.  Miller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  nimiber: 
(703)  305-6224;  e-mail  address: 
Miller.Joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufoctiu-er,  or  pest 
manufacturer.  Potentially  affected 


Federal  Register /Vol.  68,  No.  182 /Friday.  September  19.  2003 /Rules  and  Regulations         54835 


categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPP-2003-0166.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/4  Ocfrl 80_00.html, 
a  beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 


Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  June  25, 
2003  (68  FR  37813)  {FRL-7307-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (0F6164)  by  Valent  USA 
Corporation,  1333  North  Carolina  Blvd, 
Suite  600,  P.O.  Box  8025,  Walnut  Creek, 
CA  94596-8025.  That  notice  included  a 
summary  of  the  petition  prepared  by 
Valent  USA  Corporation.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180  be  amended  by  establishing 
tolerances  for  flufenpyr-ethyl;  ethyl[2- 
chloro-4-fluoro-5-(5-methyl-6-oxo-4- 
trifluoromethy  1- 1 ,6-dihydropyridazin- 1  - 
yl)phenoxylacetate,  in  or  on  com,  field 
grain;  soybean,  seed;  and  sugarcane, 
cane  at  0.01  parts  per  million  (ppm)  and 
the  combined  residues  of  flufenpyr- 
ethyl  and  its  metabolite  S-3153  acid  4- 
OH;  [2-chloro-4-hydroxy-5-(5-methyl-6- 
oxo-4-trifluoromethyl-l  ,6- 
dihydropyridazin-l-yl)phenoxy]-acetic 
acid  in  or  on  com,  field,  forage  and 
com,  field,  stover  at  0.05  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  ft'om  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 


pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  ft'om  aggregate 
exposiu-e  to  pesticide  residues.  For 
further  discussion  of  the  regulatory, 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
mle  on  Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRI^ 
5754-7). 

ni.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA.  for  a  tolerance  for  residues  of 
the  herbicide,  flufenpyr-ethyl;  acetic 
acid,  [2-chloro-4-fluoro-5-[5-methyl-6- 
oxo-4-(trifluoromethyl)-l -(6H)- 
pyridazinyl]-phenoxy]-ethyl  ester  in  or 
on  com,  field,  grain;  soybean,  seed;  and 
sugarcane,  cane  at  0.01  ppm  and  the 
combined  residues  of  flufenpyt-ethyl 
and  its.metabolite,  2-chloro-4-hydroxy- 
5-[5-methyl-6-oxo-4-(trifluoromethyl)-l- 
(6H)-pyridazinyl]-phenoxy]-acetic  acid, 
firee  and  conjugated  in  or  on  com,  field, 
forage  and  com,  field,  stover  at  0.05 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiu^  of  the 
toxic  effects  caused  by  flufenpyr-ethyl 
are  discussed  in  Table  1  of  this  unit  as 
well  as  the  no  obser\'ed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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Table  1.— Subchroviic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


Study  Type 


Results 


8703100 


90-Day  oral  toxicity  rodent  $ 


NOAEL  >1 ,434/1 ,591  milligrams/kilogram/day  (mg/kg/day)  male/ 

female 
LOAEL  not  identified 


870.3100 


870.3100 


90-Day    oral    toxicity    in 
rodents 


non- 


NOAEL  >1, 195/1 ,378  rtig/kg/day  M/F 
LOAEL  not  identified 


90-Day    oral    toxicity 
(mouse) 


ro  lents 


NOAEL  =  395  mg/kg/day  (M) 

LOAEL  =  908  mg/kg/day,  based  on  increased  absolute  and  rel- 
ative liver  weights  and  increased  incidence  of  hepatic 
centrilobular  vacuolation  in  male  mice 


870.3100 


28-Day    oral    toxicity 
(mouse) 


ro  lents 


NOAEL  =  448/629  mg/kg/day  M/F 

LOAEL  =  1,009/1,213  M/F  mg/kg/day,  based  on  increased  inci- 
dence of  hepatic  centrilobular  vacuolation 


870.3150 


90-Day  oral  toxicity  in  n^n/ro- 
dents  (dog) 


NOAEL  =  300  mg/kg/day  M/F 

LOAEL  =  1,000  M/F  mg/kg/day,  based  on  decreased  body 
weight  gains,  food  consumption,  and  food  efficiency  and  in- 
creased incidence  of  vomiting 


870.3200 


870.3250 


870.3465 


21 -Day  dermal  toxicity  (ra 


90-Day  dermal  toxicity 


90-Day  inhalation  toxicity 


NOAEL  =  1,000  mg/kg/day  M/F 
LOAEL  not  identified 


NA 


NA 


870.3700 


Prenatal   developmental   i(i   ro- 
dents (rat) 


Maternal 

NOAEL  >1 ,000  mg/kg/day 

LOAEL  was  not  established 

Developmental 

NOAEL  =  1,000  mg/kg/day  highest  dose  tested  (HDT) 

LOAEL  not  identified 


870.3700 


Prenatal  develepmental  in 
rodents  (rabbit) 


non- 


Maternal 

NOAEL  =  100  mg/kg/day 

LOAEL  =  300  mg/kg/day,  based  on  increased  maternal  mor- 
tality, clinical  signs,  decreased  food  consumption  and  ne- 
cropsy findings 

Developmental 

NOAEL  =  1 ,000  mg/kg/day 

LOAEL  not  identified 


870.3700 


Prenatal  developmental  in 
rodents  (rabbit) 


non- 


Maternal 

NOAEL  =  100  mg/kg/day 

LOAEL  =  200  mg/kg/day,  based  on  increased  mortality 

Developmental 

NOAEL  =  1,000  mg/kg/day  HDT 

LOAEL  not  identified 


870.3800 


2-Generation  reproduction 
fertility  effects  (rat) 


and 


Parental/systemic 

NOAEL  =  1,463  -1,914  mg/kg/day 

LOAEL  not  ident  led 

Reproductive 

NOAEL  =  1,463  -  1,914  mg/kg/day 

LOAEL  not  identified 

Offspring 

NOAEL  =  1,463  -  1,914  mg/kg/day 

LOAEL  not  identified 


870.3800 


1 -Generation   reproduction 
fertility  effects  (rat) 


and 


Parental/systemic 

NOAEL  =  6.4  -  7.5  mg/kg/day 

LOAEL  not  identified 

Reproductive 

NOAEL  =  6.4  -  7.5  mg/kg/day 

LOAEL  not  identified 

Offspring 

NOAEL  =  6.4  -  7.5  mg/kg/day 

LOAEL  not  identified 
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Guideline  No. 


870.3800 


870.4300 


870.4200 


870.5100 


870.5100 


870.5300 


870.5395 


870.7485 


Table  1 .— Subchronic.  Chronic,  and  Other  Toxicity— Continued 


Study  Type 


1 -Generation  reproduction  and 
fertility  effects  (rat) 


Combined   chronic   toxicity/car- 
cinogenicity rodents  (rat) 


Carcinogenicity 
(mouse) 


rodents 


Results 


Parental/systemic 

NOAEL  =  139.4  -  151.7  mg/kg/day 

LOAEL  not  identified 

Reproductive 

NOAEL  =  139.4  -  151.7  mg/kg/day 

LOAEL  not  identified 

Offspring 

NOAEL  =  139.4  -  151.7  mg/kg/day 

LOAEL  not  identified 


NOAEL  =  778.8/1024.7  mg/kg/day  M/F 
LOAEL  was  not  established 
No  evidence  of  carcinogenicity 


Bacterial  gene  mutation  assay 


NOAEL  =  39.9  -  43.7  mg/kg/day  fwl/F 

LOAEL  =  401.8  -  447.9  mg/kg/day  M/F,  based  on  liver  toxicity 

in  both  sexes  and  mild  anemia  in  males 
No  evidence  of  carcinogenicity 


Flufenpyr-ethyl  was  tested  up  to  concentrations  limited  by 
cytotoxicity.  There  was  no  evidence  of  mutagenicity  at  any 
dose  levels  tested.  Positive  controls  induced  appropriate  re- 
sponse 


Bacterial  gene  mutation  assay 
S-3153acid-4-OH 


There  was  no  evidence  of  a  cytotoxic,  mutagenic  or  dose-re- 
sponse trend  in  any  tester  system  ±  S9.  Positive  controls  in- 
duced appropriate  response 


In  vitro  mammalian  cell  gene 
mutation  assay 


Mammalian  erythrocyte  micro- 
nucleus  assay 


The  compound  was  tested  up  to  an  upper  concentration  limited 
by  solubility  and  cytotoxicity.  Flufenpyr-ethyl  was  negative  for 
inducing  mutations  at  the  TK  locus  in  mouse  L5178Y  ±  S9 


Metabolism      and 
kinetics  -  rat 


pharmaco- 


No  clinical  signs  of  toxicity  was  observed.  Flufenpyr-ethyl  did 
not  induce  micronucleated  polychromatic  erythrocytes  after 
any  treatment 


There  is  no  difference  in  the  metabolic  profile  of  flufenpyr-ethyl 
attributable  to  gender  or  radiolabel  position 


B.  Toxicological  Endpoints 

The  dose  at  which  no  observed 
adverse  effects  levels  (the  NOAEL)  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (aRfD  or  cRfD)  where  the  RfD  is 


equal  to  the  NOAEL  divided  by  the 
appropriate  UF  (RfD  =  NOAELVuF). 
Where  an  additional  safety  factors  (SF) 
is  retained  due  to  concerns  unique  to 
the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD)  or  (cPAD)  is  a  modification  of 
the  RfD  to  accommodate  this  type  of 
FQPA  SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify' 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  f'  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
'assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE^anccr  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  flufenpyr-ethyl  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 
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Table  2.-Summary  of  Toxicological  Dose  and  EniIpoints  for  Flufenpyr-ethyl  for  Use  in  Human  Health  Risk 

A:  tSESSMENTi 


Exposure  Scenario 


Dose  Used  in  Risk  As- 
sessment, UF 


Special 

Level 

Risk 


=QPA  SF-'  and 

Concern  for 
\ssessment 


Study  and  Toxicological  Effects 


Acute  dietary  (females 
13-50  years  of  age) 


NOAEL  =  None  mg/ 

kg/day 
UF  =  N/A 
Acute  RfD  =  None 


Special 

1x 
aPAD  = 
Special 

None 


=QPA  SF  = 

acute  RfD 
QPA  SF  = 


A  dose  and  endpoint  of  concern  attributable  to  a 
single  dose  was  not  available  in  the  data  base  in- 
,  eluding  the  developmental  toxicity  studies 


Acute  dietary  (general 
population  including 
infants  and  children) 


NOAEL  =  None  mg/ 

kg/day 
UF  =  N/A 
Acute  RfD  =  None 


FQPA 
aPAD  = 
Special 
None 


SF 


=  1x 
acute  RfD 
FQPA  SF  = 


A  dose  and  endpoint  of  concern  attributable  to  a 
single  dose  was  not  available  in  the  data  base  in- 
cluding the  developmental  toxicity  studies 


Chronic  dietary  (all 
populations) 


NOAEL  =  40  mg/kg/ 

day 
UF  =  100 
Chronic  RfD  =  0.4 

mg/kg/day 


Special 

1x 
cPAD=J 
Special 

0.4 


=QPA  SF  = 


chronic  RfD 
=QPA  SF  = 
m  ;/kg/day 


Carcinogenicity  study  -  mice 

LOAEL  =  401.8  mg/kg/day  based  on  liver  toxicity 

(hepatocyte   necrosis)  in  both  sexes  and   mild 

anemia  in  males 


Short-term 
Incidental  oral  (1-30 
days) 


NOAEL  =  100  mg/kg/ 
day 


Resider  tial  LOC  for 

MOE  =  100 
Occupa  ional  =  NA 


Developmental  toxicity  study  -  rabbit 

LOAEL  =  300  mg/kg/day,  based  on  clinical  signs, 
decreased  food  consumption  and  necropsy  find- 
ings 


Intermediate-term 
Incidental  oral  (1-6 
months) 


NOAEL  =100  mg/kg/ 
day 


Resider*ial  LOC  for 

MOEt  100 
Occupational  =  NA 


Developmental  toxicity  study  -  rabbit 

LOAEL  =  300  mg/kg/day,  based  on  clinical  signs, 
decreased  food  consumption  and  necropsy  find- 
ings 


Dermal  all  durations 


HIARC  concluded  quantitation 
limit-dose  following  repeated  dehnal 


of  dermal  risk  is  not  required  due  to  lack  of  systemic  toxicity  at  the 
exposures  as  well  as  lack  of  concern  for  developmental  toxicity 


Short-term  inhalation 
.   (1-30  days)  - 


NOAEL  =  40  mg/kg/ 

day 
(inhalation  absorption 

rate  =  100%) 


Resider  tial  LOC  for 

MOE  =  100 
Occupa  ional  LOC  for 

MOE  =*100 


Carcinogenicity  study  -  mice 

LOAEL  =  401.8  mg/kg/day  based  on  liver  toxicity 

(hepatocyte  necrosis)   in  both  sexes  and   mild 

anemia  in  males 


Intemiediate-term  in- 
halation (1-6 
months) 


NOAEL  =  40  mg/kg/ 

day 
(inhalation  absorption 

rate  =  100%) 


Residerttial  LOC  for 

MOE  =  100 
Occupa  ional  LOC  for 

MOE  =  100 


Carcinogenicity  study  -  mice 

LOAEL  =  401 .8  mg/kg/day  based  on  liver  toxicity 

(hepatocyte  necrosis)   in  both  sexes  and  mild 

anemia  in  males 


Long-term  inhalatibn 
(>6  months) 


NOAEL  =  40  mg/kg/ 

day 
(inhalation  absorption 

rate  =  100%) 


Resider  tial  LOC  for 

MOE  =  100 
Occupa  ional  LOC  for 

MOE=  100 


Carcinogenicity  study  -  mice 

LOAEL  =  401.8  mg/kg/day  based,  on  liver  toxicity 

(hepatocyte  necrosis)  in  both  sexes  and  mild 

anemia  in  males 


Cancer  (orai,  dermal, 
inhalation) 


Flufenpyr-ethyl  classified  as  "not  likely  to  be  carcinogenic  to  humans." 


1  UF  =  uncertainty  factor,  FQPA  SF  =  Special  FOPA  safety  fafctor 
ble. 
=  The  reference  to  tfie  Special  FQPA  SF  refers  to  any  additional 


f\/IOE  =  margin  of  exposure,  LOC  =  level  of  concem,  NA  =  Not  Applica- 
SF  retained  due  to  concerns  unique  to  ttie  FQPA. 


C.  Exposure  Assessment 

1 .  Dietdry  exposure  from  food  and 
feed  uses.  No  tolerances  have  been 
previously  established  for  the  residues 
and  the  combined  residues  of  flufenpyr- 
ethyl,  in  or  on  raw  agricultural 
commodities.  Risk  assessments  were 
condacted  by  EPA  to  assess  dietary 
exposures  from  flufenpyr-ethyl  in  food 
as  followsf 

i.  Tlcute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 


concern 
or  single 
concern 
was  not  identi 
U.S.  popu 
children)  and 
or  the  females 
population  su 
therefore,  an 
analysis  was 
ii.  Chronic 
this  chronic 
Dietary  Expos 
(DEEMT'^) 
individual 


occurting  as  a  result  of  a  1-day 
expoi  ure.  An  endpoint  of 
attribi  table  to  a  single  oral  dose 
ied  for  either  the  general 
latic^  (including  infants  and 
11  population  subgroups, 
13-50  years  old 
ligroup  for  flufenpyr-ethyl; 
a  ;ute  dietary  exposure 
nat  performed, 
e  Kposure.  In  concluding 
d:  Btary  risk  assessment  the 
\  ire  Evaluation  Model 
evaluated  the 


ana  ysis 


foo  1  consumption  as 


reported  by  respondents  in  the  U.S. 
Department  of  Agriculture  (USDA) 
1994-1996  and  1998  Nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to,  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  An  unrefined,  chronic        = 
dietary  exposure  assessment  was 
conducted  for  the  general  U.S. 
population  and  various  population 
subgroups.  Proposed  tolerance-level 
residues  and  100  percent  crop  treated 
(%CT)  information  were  used  for  all 
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proposed  commodities.  The  submitted 
com  grain,  soybean,  and  sugarcane 
processing  studies  indicate  that 
flufenpyr-ethyl  residues  do  not 
concentrate  in  com,  soybean,  and 
sugarcane  processed  conunodities. 
Therefore,  processing  factors  were  set  to 
1  for  all  corn,  soybean,  and  sugarcane 
processed  commodities. 

The  chronic  dietary  exposure 
estimates  are  below  EPA's  level  of 
concem  (<100%  cPAD)  for  the  general 
•  U.S.  population  and  all  population 
subgroups  (<1%  of  the  cPAD).  The 
chronic  assessment  was  highly 
conservative,  using  several  upper-end 
assiunptions.  Additional  refinements, 
such  as  inclusion  of  anticipated 
residues  (ARs)  and  %CT  data,  could  be 
made  in  order  to  refine  the  chronic 
assessment. 

iii.  Cancer.  A  quantitative  cancer 
aggregate  risk  assessment  was  not 
performed  because  flufenpyr-ethyl  is 
classified  as  "not  likely"  to  be 
carcinogenic  based  on  lack  of  evidence 
of  carcinogenicity  in  mice  and  rats. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
flufenpyr-ethyl  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of  flufenpyr- 
ethyl. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  Screening  Concentration  in 
Groimdwater  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water,  for  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  Tier  1 
model)  before  using  PRZM/EXAMS  (a 
Tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  mnoff  scenario 
for  pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
(PC)  area  factor  as  an  adjustment  to 
account  for  the  maximum  PC  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 


primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concem. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  percent  reference 
dose  (%RfD)  or  percent  population 
adjusted  dose  (%PAD).  Instead  drinking 
water  levels  of  comparison  (DWLOCs) 
are  calculated  and  used  as  a  point  of 
comparison  against  the  model  estimates 
of  a  pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  from 
residential  uses. 

Based  on  FIRST  and  SCI-GROW 
models,  the  EECs  of  flufenpyr-ethyl  and 
its  metabolite  S-3153  acid  4-OH  for 
acute  exposures  are  estimated  to  be  3.76 
parts  per  billion  (ppb)  for  surface  water 
and  0.05  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  1.504  ppb  for  surface 
water  and  0.05  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Flufenpyr-ethyl  is  not  registered  for 
use  on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,'  at  this  time, 
available  data  to  determine  whether 
flufenpyr-ethyl  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  EPA  has  not 
made  a  common  mechanism  of  toxicity 
finding  as  to  flufenpyr-ethyl  and  any 
other  substances,  and  flufenpyr-ethyl 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 


tolerance  action,  therefore,  EPA  has  not 
assumed  that  flufenpyr-ethyl  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and^ 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulaUve 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiu-e  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  of  quantitative 
and/or  qualitative  evidence  of  increased 
susceptibility  of  rat  and  rabbit  fetuses  fo 
in  utero  exposure  to  flufenpyr-ethyl. 
There  is  no  evidence  of  increased 
quaUtative  and/or  quantitative  evidence 
of  increased  susceptibility  to  flufenpyr- 
ethyl  following  prenatal  exposiu-e  in  a  2- 
generation  reproduction  study(s)  in  rats 
or  1 -generation  reproduction  studies. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  flufenpyr-ethyl 
and  exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

The  FQPA  Safety  Factor  (SF)  was 
reduced  to  Ix  based  on  toxicological 
considerations,  the  conservative  residue 
assumptions  used  in  the  chronic  dietary 
exposing  risk  assessment,  the 
completeness  of  the  toxicity,  residue 
chemistry  and  environmental  fate  data 
base  and  the  lack  of  the  potential  for 
residential  exposures. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
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estimates  of  a  pesticide's  concentration      body  weights  a 
in  water  (EECs).  DWLOC  values  are  not      consumption  v 
regulatory  standards  for  drinking  water.      individual  basi 
DWLOCs  are  theoretical  upper  limits  on     taken  into  acco 
a  pesticide's  concentration  in  drinking        screening-level 
water  in  light  of  total  aggregate  exposure     drinking  water 
to  a  pesticide  in  food  and  residential           Different  popu 
uses.  In  calculating  a  DWLOC,  the                DWLOCs.  Gem 
Agency  determines  how  much  of  the          calculated  for  e 
acceptable  exposure  (i.e..  the  PAD)  is           assessment  use 
available  for  exposure  through  drinking      intermediate-te 
water  e.g..  allowable  chronic  water                  When  EECs  1 
exposure  (mg/kg/day)  =  cPAD  -  (average     ground  water  a 
food  +  residential  exposure).  This                calculated  DWl 
allowable  exposure  through  drink"  ng           with  reasonabl 
water  is  used  to  calculate  a  DWLOC.           to  the  pesticide 
A  DWLOC  will  vary  depending  on  the    considered  alo 
toxic  endpoint,  drinking  water                     exposure  for  w 
consimiption,  and  body  weights.  Default     data)  would  no 
body  weights  and  consiunption  values        levels  of  aggreg 
as  used  by  the  U.S.  EPA  Office  of  Water      this  time.  Beca 
are  used  to  calculate  DWLOCs:  2  liter          aggregate  risk  r 
{L)/70  kg  (adult  male),  2L/60  kg  (adult         exposure  pathi 
female),  and  lL/10  kg  (child).  Default          pesticide's  use 

Table  4.— Aggregate  Risk  Assessment  for 

id  drinking  water                drinking  water  may  vary  as  those  uses 
dues  vary  oii  an                    change.  If  new  uses  are  added  in  the 
>.  This  variation  will  be        future,  EPA  will  reassess  the  potential 
jnt  in  more  refined              impacts  of  residues  of  the  pesticide  in 
and  quantitative                  drinking  water  as  a  part  of  the  aggregate 
exposure  assessments.         risk  assessment  process, 
ations  will  have  different        1.  Acute  risk.  No  endpoint  of  concern 
rally,  a  DWLOC  is                 attributable  to  a  single  oral  dose  was 
ach  type  of  risk                     identified  for  either  the  general  U.S. 
d:  Acute,  short-term,            population  (including  infants  and 
rm,  chronic,  and  cancer.      children)  or  females  13-50  years  old 
3r  surface  water  and             population  subgroup, 
e  less  than  the                          2.  Chronic  risk.  Using  the  exposure 
,OCs,  EPA  concludes           assumptions  described  in  this  unit  for 
f  certainty  that  exposures     chronic  exposure,  EPA  has  concluded 
in  drinking  water  (when     that  exposure  to  flufenpyr-ethyl  from 
ig  with  other  sources  of       food  will  utilize  less  than  1  %  of  the 
lich  EPA  has  reliable            cPAD  for  the  U.S.  popufation,  less  than 
:  result  in  unacceptable        1%  of  the  cPAD  for  all  infants  less  than 
^te  human  health  risk  at       1  year  old  and  less  than  1%  of  the  cPAD 
bse  EPA  considers  the          for  for  children  3-5  years  old.  There  are 
bsulting  from  multiple         no  residential  uses  for  flufenpyr-ethyl 
lays  associated  with  a           that  result  in  chronic  residential 
.  levels  of  comparison  in     exposure  to  flufenpyr-ethyl. 

Dhronic  (Non-Cancer)  Exposure  to  Flufenpyr-ethyl 

Population  Subgroup 

cPAD  (mg/kg) 

%cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic  DWLOC-  (ng/L) 

U.S.  population 

0.4 

<1% 

2.0 

0.07 

14,000 

All  infants  {<^  year  old) 

0.4 

<1% 

2.0 

0.07 

4,000 

Children  (1-2  years  old) 

0.4 

<i% 

2.0 

0.07 

4,000 

Children  (3-5  years  old) 

0.4 

<i% 

2.0 

0.07 

4,000 

Children  (6-12  years  old) 

0.4 

<i% 

2.0 

0.07 

4,000 

Youth  (13-19  years  old) 

0.4 

<i% 

2.0 

0.07 

12,000 

Adults  (20-49  years  old) 

0.4 

<1% 

2.0 

0.07 

14,000 

Females  (13-49  years  old) 

0.4 

<i% 

2.0 

0.07 

12,000 

Adults  (50+  years  old) 

0.4 

<i% 

2.0 

0.07 

14,000 

3.  Short-term  risk.  Short-term 
aggregate  risk  assessment  was  not 
performed  because  there  are  no 
registered  or  proposed  residential  non- 
food uses.  Flufenpyr-ethyl  is  not 
registered  for  use  on  any  sites  that' 
would  resuh  in  residential  exposvu-e. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  risk 
assessment  was  not  performed  because 
there  are  no  registered  or  proposed 
residential  non-food  uses.  Flufenpyr- 
ethyl  is  not  registered  for  use  on  any 
sites  that  would  result  in  residentiaJ 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 

water,  which  c 
Agency's  level 

5.  Aggregate 
population.  Fl 
carcinogenic. 

6.  Determine 
these  risk  asse 
that  there  is  a  i 
no  harm  will  r 
population,  an 
from  aggregate 
ethyl  residues 

.  IV.  Other  Com 

.  A.  Analytical . 

The  Agency 
RM-36-1)  for  ( 
flufenpyr-ethy 
(Method  RM-3 
for  free  and  co 

0  not  exceed 
of  concern. 
cancer  risk  f 
ifenpyr-iethy 

tion  of  safety 
sments,  EPA 
easonable  ce 
isult  to  the  g( 
d  to  infants  a 
exposure  to 

iderations 

'nforcement  j 

has  a  methoc 
etenninatior 
per  se  and  a 
B-3c)  for  det 
ijugated  S-3' 

the 

or  U.S. 
is  not 

'.  Based  on 
concludes 
rtainty  that 
jneral 

nd  children 
lufenpyr- 

Methodology 

1  (Method 
I  of 

method 
Brmination 
153  acid-4- 

OH.  An  enforcement  (confirmatory) 
method  capable  of  measuring  both 
parent  and  metabolite  is  being  requested 
by  the  Agency. 

B.  International  Residue  Limits 

There  axe  currently  no  established 
tolerances  for  residues  of  flufenpyr- 
ethyl  in/on  any  plant  or  livestock 
commodities.  As  there  are  no  Mexican, 
Canadian  or  Codex  maximum  residue 
limits  established  for  flufenpyr-ethyl  in/ 
on  field  com,  soybeans  and  sugarcane, 
there  are  no  compatibility  issues  to  be 
reconciled. 

C.  Conditions 

Confirmatory  storage  stability  data  for 
the  metabolite  S-3153  acid-4-OH  in  field 
com  forage  and  stover  and  an 
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enforcement  method  for  measuring  both 
parent  and  metabolite  are  required. 

-   V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  the  herbicide  flufenpyr- 
ethyl;  acetic  acid.  [2-chloro-4-fluoro-5- 
[5-methyl-6-oxo-4-(trifluoromethyl)-l- 
(6H)-pyrldazinyl]-phenoxy]-ethyl  ester, 
in  or  on:  Corn,  field,  grain;  soybean, 
seed;  and  sugarcane,  cane  at  0.01  ppm 
and  the  combined  residues  of  the 
herbicide;  flufenp5T-ethyl;  acetic  acid, 
[2-chloro-4-fluoro-5-[5-methyl-6-oxo-4- 
(trifluoromethyl)-l-(6H)-pyridazinyl]- 
phenoxyl-ethyl  ester,  and  its  metabolite, 
S-3153  acid-  4-OH;  [2-chloro-4-hydroxy- 
5-[5-methyl-6-oxo-4-(trifluoromethyl)-l- 
(6H)-pyridazinyl]-phenoxy]-aceticacid, 
free  and  conjugated  in/on:  Com,  field, 
forage;  and  corn,  field,  stover  at  0.05 
ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yom-  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0166  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  18,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 


the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu-es  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice. 

Mail  yoiu  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  niunber  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh, PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  wjiiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resovuces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  heanng  request 
with  the  Hearing  Clerk  as  described  in 


Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0166,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  coiuner,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
l.B.l.  You  may  also  send  an  electronic 
copy  of  yoiu-  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and  - 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any  ' 
enforceable  duty  or  contain  any 
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unfunded  mandate  as  described  under 
Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
drder  12898.  entitled  Federal  Actions  to 
Addr(iss  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  0MB  review  or  any  Agency 
action  imder  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism[64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensine  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 


"substantial  direct  effects  on  the  States, 
on  the  relatioqiship  between  the  national 
government  a^d  the  States,  or  on  the 
distribution  on  power  and 
responsibilities  among  the  various 
levels  of  government. "  This  final  rule 
directly  regulates  growers,  food 
processors,  foe  d  handlers  and  food 
retailers,  not  S  tates.  This  action  does  not 
alter  the  relatii  )nships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  iq  the  preemption 
provisions  of  ^ction  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  de  termined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  iii  Executive  Order  13175, 
entitled  Const  Itation  and  Coordination 
with  Indian  Ti  ibal  Governments  (65  FR 
67249,  Novem  aer  6.  2000).  Executive 
Order  13175,  lequires  EPA  to  develop 
an  accountabli  s  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officicds  in  the  development  of 
regulatory  pol  cies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Oroer  to  include  regulations 
that  have  "sut  stantial  direct  effects  on 
one  or  more  Ii  dian  tribes,  on  the 
relationship  b  Jtween  the  Federal 
Government  a  id  the  Indian  tribes,  or  on 
the  distributic  n  of  power  and 
responsibilitie  s  between  the  Federal 
Government  a  ad  Indian  tribes."  This 
rule  will  not  h  ave  substantial  direct 
effects  on  tribi  il  governments,  on  the 
relationship  b  jtween  the  Federal 
Government  a  ad  Indian  tribes,  or  on  the 
distribution  o  power  and 
responsibilitit  s  between  the  Federal 
Government  a  nd  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executi/e  Order  13175  does  not 
apply  to  this  t  ule. 

VIII.  Congres)  ional  Review  Act 

The  Congre  isional  Review  Act,  5 
U.S.C.  801  et ;  leq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediu-e, 
Agricultmal  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  15.  2003. 
James  Jones, 

Director,  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.595  is  added  to  read  as 
follows: 

§  1 80.595    Rufenpyr-ethyl ;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
estaJslished  for  residues  of  the  herbicide, 
flufenpyr-ethyl;  acetic  acid,  [2-chloro-4- 
fluoro-5-[5-methyl-6-oxo-4- 
{trifluoromethyl)-l-(6H)-pyridazinyl]- 
phenoxy]-ethyl  ester],  in  or  on  the 
following  commodities: 


Commodity 


Parts  per  million 


Com,  field,  grain 
Soyt>ean,  seed  ... 
Sugarcane,  cane 


0.01 
0.01 
0.01 


(2)  Tolerances  are  established  for 
residues  of  the  herbicide  flufenpyr- 
ethyl;  acetic  acid,  l2-chloro-4-fluoro-5- 
l5-methyl-6-oxo-4-(trifluoromethyl)- 1  - 


(6H)-pyridazibyl]-phenoxy]-ethyl  ester] , 
and  its  metabi)lite,  S-3153  acid-^-OH; 
[2-chloro-4-h;  droxy-5-[5-methyl-6-  oxo- 
4-(trifluorom(  tliyl)-l-(6H)-pyridazinyl]- 


phenoxy]-acetic  acid,  firee  and 
conjugated,  in  or  on  the  following 
commodities: 


Commodity 


Parts  per  million 


Com,  field,  forage 
Com,  field,  stover 


0.05 
0.05 
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(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolemnces  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  03-24118  Filed  9-17-03;  1:38  pm] 
BILUNG  CODE  6560-60-8 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 


SUMMARY:  Modified  Base  (1-percent- 
annual-chance)  Flood  Elevations  (BFEs) 
are  finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Maps  ((FIRMs)  in  effect 
for  the  listed  communities  prior  to  this 
date. 

ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bellomo,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 


elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  fit)m  this 
notification. 

The  modified  BFEs  are  not  listed  for 
each  community  in  this  notice. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
commvmity  where  the  modified  BFE. 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  fioodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs,  together  with 
the  fioodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  fioodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  BFEs  are  used  to  meet 
the  fioodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 


National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  bom 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibihty  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  reguJatory  action 
under  the  criteria  of  section  3(f}  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

■  1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2,  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arkansas:  Sebas- 
tian, (Case  No. 
02-06-1 094P), 
(FEMA  Docket 
No.  P7620). 


Location 


City  of  Green- 
wood. 


Dates  and  names  of 

newspaper  where  notice 

was  published 


November  13,  2002,  No- 
vember 20,  2002, 
Greenwood  Democrat 


Chief  executive  officer  of  commu- 
nity 


The  Honorable  Judy  Selkirk. 
Mayor,  City  of  Greenwood,  City 
Hall,  30  Bell  Road,  Greenwood, 
AR  72936. 


Effective  date  of 
modification 


November  25.  2002 


Community 
number 


050198 
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State  and  county 


Location 


Dates  and  names  of 

newspaper  where  notice 

was  published 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modification 


Community 
number 


Arttansas: 
Crawford. 
(Case  No.  02- 
06-873P), 
(FEMA  Docket 
No.  P7620). 

Kansas:  Johnson, 
(Case  No.  02- 
07-1 01  OP), 
(FEMA  Docltet 
No.  P7618). 

Kansas:  Johnson, 
(Case  No.  01- 
07-457P), 
(FEMA  Docket 
No.  P7620). 

Kansas:  Johnson, 
(Case  No.  02- 
07-1 01  OP), 
(FEK^  Docket 
No.  P7618). 

Minnesota:  Da- 
kota, (Case  No. 
02-05-1 843P). 
(FEMA  Docket 
No.  P7618). 

Minnesota:  Wash- 
ington, (Case 
No.  02-OSt 
041 9P),  (FEMA 
Docket  No. 
P7620). 

Nebraska:  Lan- 
caster, (Case 
No.  02-07- 
1012P),  (FEMA 
Docket  No. 
P7620). 

Ohk>:  Franklin, 
(Case  No.  02- 
05-3971 P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Denton, 
(Case  Uo.  02- 
06-1 264P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Denton, 
(Case  No.  02- 
06-41 9P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Denton, 
(Case  No.  02- 
06-^1 9P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Tarrant, 
(Case  No.  02- 
06-263P), 
(FEly^  Docket 
No.  P7620). 

Texas:  Hanis, 
(Case  No.  02- 
06-1092P), 
(FEMA  Docket 
No.  P7620). 


City  of  Van 
Buren. 


City  of  Lenexa 


City  of  Overland 
Park. 


City  of  Shawnee 


City  of  Bumsvllle 


City  of  Hugo 


City  of  Lincoln 


Unincorporated 
Areas. 


Town  of  Copper 
Canyon. 


City  of  Denton 


Unincorporated 
Areas. 


City  of  Forth 
Worth. 


Unincorporated 
Areas. 


November  13,  2002,  No- 
vember 20,  2002,  Van 
Buren  Press  Argus 
Courier. 


October  22,  2002,  Octo- 
ber 29,  2002,  The 
Legal  Record. 


November  13,  2002,  No- 
vember 20,  2002,  The 
Sun  Newspapers. 


October  24,  2002,  Octo- 
ber 31 ,  2002,  The  Joui  ■ 
nal  Herald. 


October  24,  2002,  Octo- 
ber 31 ,  2002,  Dakota 
County  Tribune. 


November  6,  2002,  No- 
vember 13,  2002,  The 
White  Bear  Press. 


November  18,  2002,  No 
vember  25,  2002,  Lin- 
coln Journal  Star 


October  31 ,  2002,  No- 
vember 7,  2002,  The 
Columbus  Dispatch. 


November  18,  2002,  No 
vember  25,  2002,  Der  ■ 
ton  Record  Chronicle. 


November  19,  2002,  No 
vember  26,  2002,  Der  - 
ton  Record  Chronicle. 


November  19,  2002,  No 
vember  26,  2002,  Der  ■ 
ton  Record  Chronicle. 


December  2,  2002,  De- 
cember 9,  2002,  Fort 
Worth  Star  Telegram. 


November  19,  2002, 
vember  26,  2002, 
Houston  Chronicle. 


No 


The  Honorable  John  Riggs, 
Mayor,  City  of  Van  Buren,  1003 
Broadway,  Van  Buren,  AR 
72956. 


The  Hon.  Mk^hael  A.  Boehm, 
Mayor,  City  of  Lenexa,  P.O.  Box 
14888,  Lenexa,  KS  66215. 


The  Honorable  Ed  Eilert,  Mayor, 
City  of  Overland  Park,  City  Hall, 
8500  Santa  Fe  Drive,  Overland 
Park,  KS  66212. 

The  Honorable  Jim  Allen,  Mayor, 
City  of  Shawnee,  11110  John- 
son Drive,  Shawnee,  KS  66203. 


The  Hon.  Elizabeth  Kautz,  Mayor, 
City  of  Bumsville,  100  Civk: 
Center  Parkway,  Bumsville,  MN 
55337. 

The  Honorable  Fran  Miron,  Mayor, 
City  of  Hugo,  14669  Fitzgerald 
Avenue  North,  Hugo,  MN  55038. 


The  Honorable  Don  Wesley, 
Mayor,  City  of  Lincoln,  555 
South  10th  Street,  Room  208, 
Lincoln,  NE  68508. 


The  Hon.  Arlene  Shoemaker, 
President,  Franklin  County, 
Board  of  Commissioners,  373 
South  High  Street,  26th  Floor, 
Columbus,  OH  43215-6304. 

The  Hon.  Chuck  Wainscott, 
Mayor,  Town  of  Copper  Can- 
yon, 400  Woodland  Drive,  Cop- 
per Canyon,  TX  75067-8501 . 

The  Honorable  Eullne  Brock, 
Mayor,  City  of  Denton,  215  East 
McKinney  Street,  Denton,  TX 
76201. 

The  Honorable  Mary  Horn,  Judge, 
Denton  County,  Courthouse-on- 
the-Square,  110  West  Hickory 
Street,  Denton,  TX  76201. 

The  Honorable  Kenneth  Barr, 
Mayor,  City  of  Forth  Worth, 
1000  Throckmorton  Street, 
Forth  Worth,  TX  76102. 

The  Honorable  Robert  Eckels, 
Judge,  Harris  County,  1001 
Preston  Street,  Houston,  TX 
77002. 


February  19,  2003 


050053 


September  19,  2002 


Febmary  19,  2003 


September  19.  2002 


September  30.  2002 


November  15,  2002 


200168 


200174 


200177 


270102 


270504 


October  25.  2002 


October  15,  2002 


October  25,  2002 


February  25,  2003 


Febmary  25.  2003 


March  10.  2003 


315273 


October  29.  2002 


390167 


481508 


48094 


480774 


480596 


480287 
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State  and  county 


Texas:  Harris, 
(Case  No.  02- 
06-1 537P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Tarrant, 
(Case  No.  01- 
06-1 464P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Collin, 
(Case  No.  02- 
06-536P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Collin, 
(Case  No.  02- 
06-992P),     = 
(FEMA  Docket 
No.  P7620). 

Texas:  Bexar, 
(Case  No.  02- 
06-1 072P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Bexar, 
(Case  No.  02- 
06-1 707P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Tarrant, 
(Case  No.  02- 
06-263P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Bell, 
(Case  No.  02- 

-  06-590P), 
(FEMA  Docket 
No.  P7620). 

Texas:  Tarran, 
(Case  No.  02- 

^  06-263P), 
(FEMA  Docket 
No.  P7620). 


Location 


City  of  Houston 


City  of  North 
Richland  Hills. 


City  of  Piano 


City  of  Piano 


City  of  San  Anto- 
nio. 


City  of  San  Anto- 
nio. 


Unincorporated 
Areas. 


City  of  Temple 


City  of  Watauga 


Dates  and  names  of 

newspaper  where  notice 

was  published 


December  12,  2002,  De- 
cember 19,  2002, 
Houston  Chronicle. 


December  10,  2002,  De- 
cemtjer  17,  2002,  The 
Star  Telegram. 


November  13,  2002,  No- 
vember 20,  2002, 
Piano  Star  Courier. 


December  4,  2002,  De- 
cember 1 1 ,  2002, 
Piano  Star  Courier. 


November  13,  2002,  No- 
vember 20,  2002,  San 
Antonio  Express  News. 


December  4,  2002.  De- 
cember 1 1 ,  2002,  San 
Antonio  Express  News. 

December  2,  2002.  De- 
cember 9,  2002,  Forth 
Worth  Star  Telegram. 

December  1 1 ,  2002,  De- 
cemtjer  18,  2002,  Tem- 
ple Daily  Telegram. 

December  2,  2002,  De- 
cember 9,  2002,  Forth 
Worth  Star  Telegram. 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modification 


Community 
numtier 


The  Honorable  Lee  P.  Brown, 
Mayor,  City  of  Houston.  P.O. 
Box  1562,  Houston,  TX  77251- 
1562. 

The  Hon.  T.  Oscar  Trevino,  Jr., 
Mayor,  City  of  North  Richland 
Hills,  7301  N.E.  Loop  820, 
North  Richland  Hills,  TX  76180. 

The  Honorable  Pat  Evans.  Mayor, 
City  of  Piano,  P.O.  Box  860358, 
Piano,  TX  75086-0358. 


The  Honorable  Pat  Evans,  Mayor, 
City  of  Piano,  1520  Avenue  K, 
P.O.  Box  860358,  Piano,  TX 
75086. 


March  20,  2003 


Matoh  18,  2003 


February  19,  2003 


March  12,  2003 


The  Honorable  Ed  Garza.  Mayor,     February  19.  2003 
City  of  San  Antonio.  P.O.  Box 
839966,  San  Antonio,  TX  78283. 


The  Honorable  Ed  Garza,  Mayor.    March  12,  2003 
City  of  San  Antonio,  P.O.  Box 
839966,  San  AntoniOi  TX  78283. 


The  Hon.  Tom  Vandergriff,  Tarrant  !  March  10,  2003 
County  Judge,  100  E.  Weather- 
ford.  Fori  Worth,  TX  76196. 


The    Honorable    Bill    Jones,     III.     March  19,  2003 
Mayor,  City  of  Temple,  2  North 
Main  Street,  Temple,  TX  76501 . 


The     Honorable     Harry  ■  Jeffries,    March  10.  2003 
Mayor,  City  of  Watauga.  7101 
Whitley    Road.    Watauga,    TX 
76148. 


480296 


480607 


480140 


480140 


480045 


480045 


480582 


480034 


480613 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  September  10.  2003.  • 

Anthony  S.  Lowe, 

Mitigation  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-23988  Filed  9-18-03;  8:45  am] 
BILLING  CODE  6718-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

[Docket  No.  FEMA-P-7626] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1 -percent-annual-chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 


of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  BFEs  for 
new  buildings  and  their  contents. 

DATES:  These  modified  BFEs  are 
currently  in  effect  on  the  dates  Jisted  in 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  prior  to 
this  determination  for  the  listed 
communil;  :s. 

From  the  date  of  the  second 
publication  of  these  changes  in.a 
newspaper  oi  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  reconsider  the  changes.  The 
modified  BFEs  may  be  changed  during 
the  90-day  period. 
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ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472.  (202)  64&-2903. 
SUPPLEMENTARY  INFORMATION:  The 
modified  BFEs  are  not  listed  for  each 
commimity  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  BFE  determinations 
are  available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insiu-ance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  ciurently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  Mnewals. 

The  modified  BFEs  are  the  basis  for 
thefloodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 


to  remain  qual  Red  for  participation  in 
the  National  Fl  aod  Insurance  Program 
(NFIP). 

These  modif  ed  BFEs,  together  with 
the  floodplain  nanagement  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  ire  required.  They 
should  not  be  (  onstrued  to  mean  that 
the  communit)  must  change  any 
existing  ordina  nces  that  are  more 
stringent  in  the  ir  floodplain 
management  u  qui^ements.  The 
community  ma  y  at  any  time  enact 
stricter  require  nents  of  its  own,  or 
pursuant  to  po  icies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  BFEs  are  in 
accordance  wi  h  44  CFR  65.4. 

National  En\  ironmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requiremei  ts  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared, 

Regulatory  F  lexibility  Act.  The 
Mitigation  Div  sion  Director  of  the 
Emergency  Pre  paredness  and  Response 
Directorate  cer  ifies  that  this  rule  is 
exempt  from  tie  requirements  of  the 
Regulatory  Flacibility  Act  because 
modified  base  flood  elevations  are 
required  by  th(  s  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  tHe  NFIP.  No  regulatory 
flexibility  anal  ysis  has  been  prepared. 


Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

■  1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Dates  and  namdof  news- 
paper where  no  lice  was 
publishe  J 


Chief  executive  officer 
of  community 


Effective  date  of 
.   modification    . 


Commu- 
nity 
No. 


Arltansas:  Pulaski  (Case 
No.  02-06-221 7P). 


Illinois: 

Cook  (Case  No.  03- 
05-O548P). 


Cook  (Case  No.  03- 
05-1 844P). 


Will  (Case  No.  03- 
05-0143P). 


Kane  (Case  No.  03- 
05-1 473P). 

Will  (Case  No.  02- 
05-3980P). 


Will  (Case  No.  03- 
05-01 30P). 


City  of  Little  Rock 


Unincorporated 
Areas. 


City  of  Country- 
side. 


Village  of  Frank- 
fort. 


City  of  Geneva 


Village  of  Plain- 
field. 


Village  of 
Romeoville. 


June  25,  2003 
2003;  Little 
Press. 


Jjly 
Rook 


2, 
Free 


July  10,2003;  Jily  17, 


2003;  Orland 
Messenger 


July  9,  2003;  Jul  r 
2003  The  Sutjirban 
Life. 

April  17,2003;  /fcril  24, 
2003;  Ttie  Daf^ 
Souttitown. 

April  23,  2003;  /fcril  30, 
2003;  Kane  Cpunty 
Chronicle. 

April  23,  2003;  /%)ril  30, 
2003;  The  Eni  drprise. 


July  23,  2003;  Ji  ily  30, 
2003;  The  Heja/d  News. 


ownship 


16, 


The  Honorable  Jim  Dailey,  Mayor, 
City  of  Little  Rock,  Little  Rock 
City  Hall,  Room  203,  500  West 
Maricham,  Little  Rock,  AR  72201. 

Mr.  John  H.  Sfroger,  Jr.,  President, 
Board  of  Commissioners,  Cook 
County,  118  North  Clark  Street, 
5th  Floor,  Chicago,  IL  60602. 

The  Honorable  Carl  W.  Le  Gant, 
Mayor,  City  of  Countryside,  City 
Hall,  5550  East  Avenue,  Coun- 
tryside, IL  60525-3689. 

The  Honorable  Raymond  Rossi, 
Mayor,  Village  of  Frankfort,  432 
West  Nebraska  Street,  Frankfort, 
IL  60423. 

The  Honorable  Kevin  R.  Burns, 
Mayor,  City  of  Geneva,  22  South 
First  Street,  Geneva,  IL  60134. 

The  Honorable  Richard  Rock, 
Mayor,  Village  of  Plainfield,  530 
West  Lockport  Street,  Suite  206, 
Plainfield,  IL  60544, 

The  Honorable  Fred  Dewald,  Jr., 
Mayor,  Village  of  Romeoville, 
Village  Hall,  13  Montrose  Drive, 
Romeoville,  IL  60446. 


June  13,  2003 


October  16,  2003 


July  25,  2003 


March  26,  2003 


July  30,  2003 


July  30,  2003 


October  29,  2003 


050181 


170054 


170079 


170701 


170325 


170771 


170711 


Federal  Register/ Vol.  68.  No.  182 /Friday,  September  19,  2003 /Rules  and  Regulations         54847 


State  and  county 


Kane  (Case  No.  03- 
05-1 474P). 


Will  (Case  No.  02- 
05-3980P). 


Indiana: 

Lake  (Case  No.  02- 
_    05-3080P). 


Lake  (Case  No.  03- 
05-0072P). 


Kansas: 

Johnson  (Case  No. 
03-07^94P). 

Johnson  (Case  No. 
03-07-477P). 


Johnson  (Case  No. 
02-O7-792P). 


Johnson  (Case  No. 
03-07^92P). 


Sumner  (Case  No. 
02-07-555P). 


Louisiana: 

St.  Charies  Parish 
(Case  No.  03-06- 
127P). 
Maryland:  Cecil  (Case  No. 
03-03-041 P). 


Michigan: 

Wayne  (Case  No. 
02-05-3652P). 


Macomb  (Case  No. 
02-05-1 639P). 


Oakland  (Case  No. 
03-05-1 456P). 

Minnesota:  Jackson  (Case 
No.  03-05-2556P). 

Missouri: 

Cass  (Case  No.  02- 
07-670P). 


Platte  (Case  No.  03- 
07-479P). 


Location 


Village  of  South 
Elgin. 


Unincorporated 
Areas. 


City  of  Crown 
Point. 


Unincorporated 
Areas. 


City  of  Olathe 


Dates  and  name  of  news- 
paper where  notice  was 
published 


City  of  Overland 
Pari(. 


City  of  Overland 
Park. 


City  of  Prairie  Vil- 
lage. 


City  of  Wellington 


Unincorporated 
Areas. 

Town  of  Elkton  .. 


Township  of 
Canton. 


Township  of 
Macomb. 


City  of  Novi  

City  of  Jackson 


May  19,  2003;  May  26, 
2003;  7776  Courier 
News. 

April  23,  2003;  April  30, 
2003;  The  Enterprise. 


May  1,2003;  May  8, 
2003;  Crown  Point  Star 


May  15,  2003;  May  22, 
2003;  Crown  Point  Star 


May  14,2003;  May  21. 
2003;  The  Olathe  News. 


May  22,  2003;  May  29, 
2003;  The  Sun  News- 
papers. 


June  19,  2003;  June  26, 
2003;  The  Sun  News- 
papers. 

June  3,  2003;  June  10, 
2003;  The  Legal 
Record. 

July  17,  2003;  July  24, 
2003;  Wellington  Daily 
News 


June  4,  2003;  June  1 1 , 
2003;  St.  Charies  Her- 
ald. I 

June  30,  2003;  July  7, 
2003;  Cecil  Whig. 


Chief  executive  officer 
of  community 


Effective  date  of 
modifrcation 


April  17,  2003 


July  30,  2003 


April  7,  2003 


August  21,  2003 


Mr.  James  W.  Hansen,  II,  Village 
President,  Village  of  South  Elgin, 
10  North  Water  Street,  South 
Elgin.  IL  60177. 

Mr.  Joseph  Mikan,  Will  County  Ex- 
ecutive, Will  County  Office  Build- 
ing, 302  North  Chrcago  Street 
Joliet,  IL  60432. 

The  Honorable  James  D.  Metros, 
Mayor,  City  of  Crown  Point,  City 
Hall,  101  North  East  Street, 
Crown  Point,  IN  46307. 

Mr.  Wilbur  Cox,  Director,  Lake 
County  Planning  Commission, 
2293  North  Main  Street,  Lake 
Coun:,  Government  Center. 
Crown  Point,  IN  46307. 


The  Honorable  Michael  Copeland, 

Mayor,  City  of  Olathe,  100  West 

Santa  Fe,  Olathe,  KS  66061. 
The  Honorable  Ed  Eilert,  Mayor, 

City  of  Overiand  Park,  City  Hall, 

8500  Santa  Fe  Drive.  Overiand 

Parit,  KS  66212. 
The  Honorable  Ed  Eilert,  Mayor, 

City  of  Overiand  Park,  City  Hall, 

8500  Santa  Fe  Drive,  Overland 

Pari<,  KS  66212. 
The  Honorable  Ronald  L.  Shaffer, 

Mayor,   City  of  Prairie  Village, 

7700  Mission  Road,  Prairie  Vil- 
lage, KS  66208-4230. 
The  Honorable  Richard  J    Grang-  i  October  23,  2003 

er,    Mayor,   City   of  Wellington, 

317    South    Washington,    Wel- 
lington, KS  67152. 


April  28,  2003 


Apnl  23,  2003 


September  25. 
2003. 


April  1 1 ,  2003 


Commu- 
nity 
No. 


170332 


170695 


180128 


180126 


City  of 
Hanisonville. 


City  of  Kansas 
City. 


July  10,  2003;  July  17, 
2003;  Canton  Eagle. 


May  13,  2003;  May  20, 
2003;  The  Macomb 
Daily. 

June  12,  2003;  June  19, 
2003;  The  Novi  News. 

May  22,  2003;  May  29, 
2003;  Jackson  County 
Pilot. 

July  11,  2003;  July  18, 
2003;  Cass  County 
Democrat-Missourian. 

May  23,  2003;  May  30, 
2003;  Kansas  City  Star. 


Mr.  Albert  D.  Laque,  Parish  Presi- 
dent, St.  Charies  Parish,  P.O 
Box  302,  Hahnville,  LA  70057. 

The  Honorable  Joseph  L.  Fisona, 
Mayor,  Town  of  Elkton,  P.O.  Box 
157,  Municipal  Building,  100 
Railroad  Avenue,  Elkton,  MD 
21922-0157. 

Mr.  Thomas  Yack  Township  Su- 
pervisor, Township  of  Canton, 
1150  South  Canton  Center, 
Canton,  Ml  48188. 

Mr.  John  D.  Brennan,  Township 
Supen/isor,  Township  of 
Macomb,  541 1 1  Broughton 
Road,  Macomb,  Ml  48042. 

The  Honorable  Richard  Claris, 
Mayor,  City  of  Novi,  45175  West 
10  Mile  Road,  Novi,  Ml  48375. 

The  Honorable  Ray  Hansen, 
Mayor,  City  of  Jackson,  80  West 
Ashley,  Jackson,  MN  56143. 

The  Honorable  Kevin  Wood, 
Mayor,  City  of  Hanisonville,  300 
East  Peari  Street,  Harrisonville, 
MC  64701. 

The  Honorable  Kay  Bames, 
Mayor,  City  of  Kansas  City,  City 
Hall,  29th  Floor,  414  East  12th 
Street.  Kansas  City,  MO  64106. 


May  2,  2003 


June  16,  2003 


June  24.  2003 


May  19,  2003 


200173 
200174 

200174 

200175 

200349 

220160 
240022 


May  21,  2003 


Apnl  17,  2003 


October  17,  2003 


August  29,  2003 


260219 

260445 

260175 
270213 

290068 

290173 
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State  and  county 


Location 


Dates  and  name  sf  news- 
paper where  noice  was 
publjshe< 


Chief  executive  officer 
of  community 


Effective  date  of 
modification 


Commu- 
nity 
No. 


Platte  (Case  No.  03- 
07-480P). 


St.  Louis  (Case  No. 
03-07-1  IIP). 


Nebraska:  York  (Case  No. 
02-07-661 P). 

New  MexKo: 

Bemalilk)  (Case  No. 
03-06-200P). 


Bernalillo  (Case  No. 
03-06-^39P). 


City  of  Riverside 


City  of  Town  & 
Country. 


City  of  York 


City  of  Albu- 
querque. 


City  of  Albu- 
querque. 


Bemalillo.  (Case  No.       Unincorporated 
03-06-200P).  Areas. 


Bemalillo  (Case  No. 
02-06-1 424P). 


North  Carolina:  Wake 
(Case  No.  03-04-1 33P). 


Unincorporated 
Areas. 


Town  of  Cary 


Ohio: 


Butier  (Case  No.  03- 
05-1 848P). 


Warren  (Case  No. 
02-O5-3976P). 


Unincorporated 
Areas. 


City  of 
Springboro. 


Oklahoma: 

Cleveland  (Case  No.    ;  City  of  Norman 
03-06-1 87P). 


Oklahoma  (Case  No. 
02-06-654P). 


Tulsa  (Case  Mo.  02- 
06-225P). 


Tulsa  (Case  No.  03- 
06-1 535P). 


Wagoner  (Case  No. 
02-06-1 643P). 


Texas:  -  . 

Collin  (Case  No.  02- 
06-1 097P). 


City  of  Oklahoma 
City. 


City  of  Tulsa 


City  of  Tulsa 


Unincorporated 
Areas. 


City  of  Allen 


May  23,  2003; 
2003;  Kansas 


Miiy 


30, 
ity  Star. 


16, 


July  9,  2003;  July  ' 
2003;  St.  Loui4Post 
Dispatch. 


May  21,  2003;  Mi  ly  28, 
2003;  York  Ne\  /s-Times. 


July  8,  2003;  JulJ  15, 
2003;  Albuqu&ffije 
Journal. 

June  2.  2003;  Juie  9, 
2003;  Albuqueipue 
Journal 

July  8,  2003;  Jul^  15, 
2003;  Albuqueipue 
Journal. 

July  16,  2003;  Ju|y  23, 
2003;  Albuqueiffue 
Journal. 


April  3,  2003;  Ap  il  10, 
2003;  The  Car  •  News. 


Juy 


July  21,2003; 
2003;  The  Jou 
News. 


April  10.  2003;  A)ril  17, 
2003;  The  Sta,  Press. 


July  31,2003;  Ai  gust  7, 
2003;  The  No^pasm 
Transcript. 


June  23,  2003 
2003;  The 
homan. 


Dai/ 


April  23,  2003;  fitrW  30, 
2003;  Tulsa  W  orld. 


June  23,  2003;  J  une  30, 
2003;  Tulsa  M  orld. 


April  24,  2003;  K  ay  1, 
2003;  The  Wagoner 
Tribune. 


May  1,2003;  Ms  y  8, 
2003;  The  All^n  Amer- 
ican. 


28, 

nal- 


J  jne 


30, 
Okla- 


The  Honorable  Betty  Burch, 
Mayor,  City  of  Riverside,  2950 
Northwest  Vivion  Road,  River- 
side, MO  64150. 

The  Honorable  David  A.  Kamey, 
Mayor,  City  of  Town  &  Country, 
Municipal  Center,  1011  Munic- 
ipal Center  Drive,  Town  &  Coun- 
try, MO  63131. 

The  Honorable  Greg  Adams, 
Mayor,  City  of  Yori<,  P.O.  Box 
276,  Yori<,  NE  68467. 

The  Honorable  Martin  Chavez, 
Mayor,  City  of  Albuquerque, 
P.O.  Box  1293,  Albuquerque, 
NM  87103. 

The  Honorable  Martin  Chavez, 
Mayor,  City  of  Albuquerque, 
P.O.  Box  1293,  Albuquerque, 
NM  87103. 

The  Honorable  Tim  Cummins, 
Chairman,  Bernalillo  County 
Commission,  One  Civic  Plaza, 
NW.,  Albuquerque,  NM  87102. 

The  Honorable  Tom  Rutherford, 
Chairman,  Bernalillo  County, 
2400  Broadway,  SE.,  Albu- 
querque, NM  87102. 

Mr.  William  B.  Coleman,  Jr.,  Town 
Manager,  Town  of  Cary,  Town 
Hall  Building  A,  316  N,  Academy 
Street,  P.O.  Box  8005,  Cary,  NC 
27512-8005. 

Mr.  Michael  A.  Fox,  President,  But- 
ler County  Commissioners,  Gov- 
ernment Services  Center,  315 
High  Street,  6th  Floor,  Hamilton, 
OH  4501 1 . 

The  Honorable  John  Agenbroad, 
Mayor.  City  of  Springboro,  320 
West  Central  Avenue, 

Springboro,  OH  45066. 

The  Honorable  Ron  Henderson, 
Mayor,  City  of  Norman,  2143 
Jackson  Drive,  Norman,  OK 
73071. 

The  Honorable  Kirk  Humphreys, 
Mayor.  City  of  Oklahoma  City, 
200  North  Walker,  3rd  Floor, 
Oklahoma  City,  OK  73102. 

The  Honorable  Bill  LaFortune, 
Mayor,  City  of  Tulsa,  City  Hall, 
200  Civic  Center,  Tulsa,  OK 
74103. 

The  Honorable  Bill  LaFortune, 
Mayor,  City  of  Tulsa,  City  Hall, 
200  Civic  Center,  Tulsa,  OK 
74103. 

The  Honorable  Allan  Fariey,  Chair- 
man, Wagoner  County  Board  of 
Commissioners,  307  East  Cher- 
okee Street,  Wagoner,  OK 
74467. 

The  Honorable  Stephen  Terrell, 
Mayor,  City  of  Allen,  Allen  Civic 
Plaza,  305  Century  Partway, 
Allen,  TX  75013. 


August  29,  2003 


October  15.  2003 


August  27,  2003 


June  13,  2003 


May  14,  2003 


June  13,  2003 


October  22,  2003 


July  10,  2003 


290296 


290389 


310237 


350002 


350002 


350001 


350001 


370238 


October  27,  2003 


July  17,  2003 


Novemtier  6, 
2003. 


September  29, 
2003. 


April  14,  2003 


September  29, 
2003. 


April  4,  2003 


August  6,  2003 


390037 


390564 


400046 


405378 


405381 


405381 


400215 


480131 
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State  and  county 


Denton  (Case  No. 
03-06-1 81 P). 

Tan-ant  (Case  No. 
03-06-849P). 


Bexar  (Case  No.  02- 
06-2298P). 


Dallas  (Case  No.  02- 
06-2053P). 


Dallas  (Case  No.  03- 
06-844P). 


Williamson  (Case  No. 
02-06-1 089P). 


Brazos  (Case  No. 
03-06-1 02P). 

Collin  (Case  No.  02- 
06-1413P). 


Dallas  (Case  No.  03- 
06-844P). 


Dallas  (Case  No.  03- 
06-447P). 


Denton  (Case  No. 
03-06-181P). 


Hidalgo  (Case  No. 
03-06-1 53P). 


Hidalgo  (Case  No. 
03-O6-153P). 


El  Paso  (Case  No. 
03-06-1 07P). 


El  Paso  (Case  No. 
02-06-1 458P). 


Tarrant  (Case  No. 
03-06-41  IP). 

Collin  (Case  No.  02- 
06-1 41 3P). 

Fort  Bend  (Case  No. 
02-06-2301 P). 


Location 


City  of  Argyle  .... 
City  of  Arlington 


Unincorporated 
Areas. 


City  of  Can-ollton 


City  of  Carrollton 


City  of  Cedar 
Park. 


City  of  College 
Station. 

Unincorporated 
Areas. 


City  of  Coppell 


City  of  Dallas 


Dates  and  name  of  news- 
paper where  notice  was 
published 


City  of  Denton 


City  of  Edinburg 


Unincorporated 
Areas. 


City  of  El  Paso  ... 

City  of  El  Paso  ... 

City  of  Euless  .... 
Town  of  Fairview 


Unincorporated 
Areas. 


July  10,  2003;  July  17, 

2003;  The  Lake  City 

Sun. 
July  9,  2003;  July  16. 

2003;  Arlington  Morning 

News. 

June  30,  2003;  July  7, 
2003;  San  Antonio  Ex- 
press News. 


r*/1ay  2,  2003;  May  9, 
2003;  Norttiwest  Morn- 
ing News. 

June  25,  2003;  Ju'y  2, 
2003;  Carrollton  Leader 


July  11,2003;  July  18, 
2003;  Ttie  Hill  Country 
News. 

July24,  2003;  July  31, 
2003;  r/7e  Eagle. 

June  25,  2003;  July  2, 
2003;  Piano  Star  Cou- 
rier 

June  25,  2003;  July  2, 
2003;  Coppell  Gazette. 


May  1,2003;  May  8, 
2003;  DaUas  Morning 
News. 

July  10,  2003;  July  17, 
2003;  Denton  Record 
Chronicle. 

May  28,  2003;  June  4, 
2003;  Edinburg  Daily 
Review. 

May  28,  2003;  June  4, 
2003;  Edinburg  Daily 
Review. 

May  21,  2003;  May  28, 
2003;  El  Paso  Times. 


June  24,  2003;  July  1 , 
2003;  El  Paso  Times. 


April  17,  2003;  April  24, 
2003;  Fort  Worth  Star 
Telegram. 

June  25,  2003;  July  2, 
2003;  Piano  Star  Cou- 
rier 

July  23,  2003;  July  30, 
2003;  Fort  Bend  Star 


Chief  executive  officer 
of  community 


The  Honorable  Yvonne  A.  Jenkins, 
Mayor,  City  of  Argyle,  506  North 
Highway  377,  Argyle,  TX  76226, 
The     Honorable     Elzie     Odom, 
Mayor,    City    of    Ariington,    101 
West  Abram   Street,   Box  231, 
Arlington,  TX  76004-0231. 
The  Honorable  Nelson  W,  Wolff, 
Judge,    Bexar    County,    Bexar 
County        Courthouse,         100 
Dolorosa,  Suite  120,  San  Anto- 
nio; TX  78205. 
The     Honorable     Mark     Stokes, 
Mayor,  City  of  Can-ollton,  1945 
E.  Jackson  Road,  Can-ollton,  TX 
75006. 
The     Honorable     Martc     Stokes, 
Mayor,  City  of  Carrollton,  P.O. 
Box     110535,     Carrollton,     TX 
75006. 
The  Honorable  Bob  Young,  Mayor, 
City  of  Cedar  Parte,  600  North 
Bell  Boulevard,  Cedar  Park,  TX 
78613. 
The  Honorable  Ron  Silvia,  Mayor, 
City  of  College  Station,  P.O.  Box 
9960,  College  Station,  TX  77842. 
The  Honorable  Ron  Harris,  ColHn 
County      Judge,      210      South 
McDonald  Street,  McKinney,  TX 
75069. 
The     Honorable     Doug     Stover, 
Mayor,    City    of    Coppell,    255 
Partway   Boulevard,    P.O.    Box 
9478,  Coppell,  TX  75019. 
The      Honorable      Laura      Miller, 
Mayor,    City    of    Dallas,    1500 
Marilla  Street,  City  Hall,  Dallas, 
TX  75201 . 
The     Honorable     Euline     Brock, 
Mayor,  City  of  Denton,  215  East 
McKinney    Street,    Denton,    TX 
76201 . 
The    Honorable    Richard    Garcia, 
Mayor,   City  of  Edinburg,   P.O. 
Box  1079,  Edinburg.  TX  78450- 
1079. 
The    Honorable    Raman    Garcia, 
Judge,    Hidalgo    County,    P.O. 
Box  1356,  Edinburg,  TX  78540- 
1356. 
The  Hon.  Raymond  C.  Caballero, 
Mayor,   City   of   El   Paso,   Two 
-  Civic  Center  Plaza,  El  Paso,  TX 

79901. 
The  Hon.  Raymond  C.  Caballero, 
Mayor,    City   of   El    Paso,    Two 
Civic  Center  Plaza,  El  Paso,  TX 
79901. 
The  Honorable  Mary  Saleh,  Mayor, 
City  of  Euless,  201  North  Ector 
Drive,  Euless,  TX  76039-3595. 
The     Honorable     Don     Phillips, 
Mayor,  Town  of  Fairview,  500  S. 
Highway  5,  Fairview,  TX  75069, 
The       Honorable       James       C. 
Adolphus,    Judge,    Fort    Bend 
County,     301     Jackson     Street, 
Suite  719,  Richmond,  TX  77469. 


Effective  date  of 
modification 


June  13,  2003  .. 
June  25,  2003  .. 

June  6,  2003 


Commu- 
nity 
No. 


April  3,  2003 


October  1,  2003 


October  17.2003 


480775 
485454 

480035 

480167 
480167 
481282 


October  30,  2003  i      480083 
October  1,  2003 


October  1 ,  2003 


April  3,  2003 


June  13,  2003 


September  3, 
2003. 


September  3, 
2003. 


May  2,  2003 

June  5,  2003 

April  2,  2003  

October  1,2003 
October  29,  2003 


480130 


480170 


480171 


480194 


480338 


480334 


480214 


480214 


480593 


481069 


480228 


\ 
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State  and  county 


Tarrant  (Case  No. 
02-06-2303P). 


Tarrant  (Case  No. 
03-06-448P). 


Tanrant  (Case  No. 
02-06-1 71 4P). 


Collin  (Case  No.  03- 
06-O43P). 

Tarrant  (Case  No. 
02-06-1 71 9P). 


Dallas  (Case  No.  02- 
06-231 5P). 


Gregg  and  Harrison 
(Case  No.  02-06- 
1532P).    ■ 

Hanis  (Case  No.  02- 
06-584P). 


Location 


City  of  Fort 
Worth. 


City  of  Fort 
Worth. 


City  of  Fort 
Worth. 


City  of  Frisco  

City  of  Grapevine 

City  of  Irving  


City  of  Longview 


Unincorporated 
'  Areas. 


Dallas  (Case  No.  03-  {  Town  of  Highland 
06-1 009P).  I      Pari<. 


Harris  (Case  No.  02-     City  of  Houston 
06-584P). 


Dates  and  namd  of  news- 
paper where  nc  tice  was 
publishe  d 


Tarrant  (Case  No. 
02-06-236P). 


Hays  (Case  No,  02- 
06-2442P). 


Dallas  (Case  No.  02- 
06-2623P). 

Denton  (Case  No. 
03-06-644P). 


Liberty  (Case  No.  01- 
06-1 554P). 

Liberty  (Case  No.  01- 
06-1 554P). 


Gregg  Harrison  (Case 
No.  (K-06-1841P). 

Tan-ant  (Case  No. 
02-0&-1674P). 


Dallas  (Case  No.  03- 
06-682P). 


City  of  Hurst 


City  of  Kyle 


City  of  Lancaster 
City  of  Lewisville 

City  of  Liberty  .... 


Unincorporated 
Areas. 


City  of  Lorigview 
City  of  Mansfield 

City  of  Mesqulte 


July  21,  2003; 
2003;  The 
gram. 


July 
Sta^ 


June  30,  2003 
2003;  The 
gram. 


Star 


wuly 


April  17,  2003; 
2003;  The 
gram. 


/pril 


Sta' 


June  12,  2003; 
2003;  Frisco 


June  19, 
nterprise. 


April  17,  2003; 
2003;  The 
Sun. 


/pril 
Gnpe 


July  10,  2003; 
2003;  The 
ing  News. 


Jily 
Irviig 


.  uly  7, 
vie  w  News 


June  30,  2003; 

2003;  Long 

Journal. 
May  14,  2003;  fJay  21 

2003;  The  Hc^ston 

Chronicle 


May  21 ,  2003 
2003;  Park 
ing  News. 


a  I 


May  14,  2003;  Mlay  21 
2003;  The  l-latjston 
Chronicle. 

April  22,  2003;  April  29, 
2003;  The  Stir  Tele- 
gram. 


April  23,  2003 
2003;  The 


Kye 


June  12, 
2003; 


2003; 
Lanca^er 


June  25,  2003; 
2003;  Lewisvtle 


May  21,2003;  I  lay  28, 
2003;  7776  Vindicator 

May21,2003;  Way  28, 
2003;  The  Vindicator 


May  15,  2003 

2003;  Longview 

Journal. 
June  12,  2003; 

2003;  Mansfield 

Mirror 


28, 
7e/e- 


7, 
7e/e- 


24, 
Tele- 


24, 
vine 


17, 
Morn- 


Chief  executive  officer 
of  community 


Effective  date  of 
modifrcation 


May 


28, 
1es  Morn- 


,  ipril  30, 
Eagle. 


lune  19, 
Today. 


luly  2, 
Leader 


I  lay  22, 
News 

June  19, 
News 


May  22,  2003 
2003; 
News 


Aay  29, 
Mesqu  te  Morning 


The  Hon.  Michael  J.  Moncrief, 
Mayor,  City  of  Fort  Worth,  City 
Hall,  1000  Throckmorton  Street, 
Fort  Worth,  TX  76102-6311. 

The  Hon.  Michael  J.  Moncrief, 
Mayor,  City  of  Fort  Worth,  1000 
Throckmorton  Street,  Fort 
Worth,  TX  76102. 

The  Hon.  Michael  J.  Moncrief, 
Mayor,  City  of  Fort  Worth,  1000 
Throckmorton  Street,  Fort 
Worth,  TX  76102. 

The  Honorable  Mike  Simpson, 
Mayor,  City  of  Frisco,  P.O.  Box 
1100,  Frisco,  TX  75034. 

The  Honorable  William  D.  Tate, 
Mayor,  City  of  Grapevine,  200  S. 
Main  Street,  P.O.  Box  95104, 
Grapevine,  TX  76051 . 

The  Honorable  Joe  H.  Putnam, 
Mayor,  City  of  Irving,  825  West 
Irving  Boulevard,  Irving,  Texas 
75060. 

The  Honorable  Murray  Moore, 
Mayor,  City  of  Longview,  P.O. 
Box  1952,  Longview,  TX  75606. 

The  Honorable  Robert  A.  Eckels, 
Judge,  Harris  County,  1001 
Preston,  Suite  911,  Houston,  TX 
77002. 

The  Hon.  William  D.  White,  Jr., 
Mayor,  Town  of  Highland  Park, 
Town  Hall,  4700  Drexel  Drive, 
Highland  Pari<,  TX  75205. 

The  Honorable  Lee  P.  Brown, 
Mayor,  City  of  Houston,  P.O. 
Box  1562,  Houston,  TX  77251. 

The  Honorable  William  D.  Souder, 
Mayor,  City  of  Hurst,  1505  Pre- 
cinct Line  Road,  Hurst,  TX 
76054. 

The  Honorable  James  L.  Adkins, 
Mayor,  City  of  Kyle,  102 
Brianvood  Circle,  Kyle,  TX 
78640. 

The  Honorable  Joe  Tillotson, 
Mayor,  City  of  Lancaster,  P.O. 
Box  940,  Lancaster,  TX  75146. 

The  Honorable  Gene  Carey, 
Mayor,  City  of  Lewisville,  P.O. 
Box  299002,  1197  West  Main 
Street,  Lewisville,  TX  75029. 

The  Honorable  Bruce  E.  Halstead, 
Mayor,  City  of  Liberty,  1829 
Sam  Houston,  Liberty,  TX  77575. 

The  Honorable  Lloyd  Kiri<ham, 
Judge,  Liberty  County,  1923 
Sam  Houston,  Suite  201,  Lib- 
erty, TX  77575. 

The  Honorable  Eari  Roberts, 
Mayor,  City  of  Longview,  P.O. 
Box  1952,  Longview,  TX  75606. 
The  Honorable  David  Harry, 
Mayor,  City  of  Mansfield,  No.  2 
Brookway  Court,  Mansfield,  TX 
76063. 
The  Honorable  Mike  Anderson, 
Mayor,  City  of  Mesquite,  P.O. 
Box  850137,  Mesquite,  TX 
75185. 


July  8,  2003 


October  6,  2003 

July  24,  2003  

May  23,  2003 

April  3,  2003  

June  24,  2003  .... 

October  6, 2003 
April  18.  2003  ... 

April  30,  2003  ... 

April  18,  2003  ... 
July  29,  2003  .... 


Commu- 
nity 
No. 


April  2,  2003 


September  18, 
2003. 

October  1 ,  2003 


August  27,  2003 
August  27,  2003 

August  21 ,  2003 


September  18, 
2003. 


May  2,  2003 


480596 

480596 

480596 

480134 
480598 

480180 

480264 
480287 

480178 

480296 
480601 

481108 

480182 
480195 

480441 
48043a 

480264 
480606 

485490 
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! 


State  and  county 


Brazoria  (Case  No. 
03-06-1 76P). 


Fort  Bend  (Case  No. 
02-06-2301 P). 


Williamson  (Case  No. 
03-06-679P). 


Tarrant  (Case  No. 
03-06-1 52P). 


Wisconsin:  Richland 
(Case  No.  02-05- 
3964P). 


Location 


City  of  Pearland 


City  of  Rosen- 
berg. 


City  of  Round 
Rock. 


Unincorporated 
Areas.. 


City  of  Richland 
Center. 


(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance.") 

Dated:  September  10,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-23987  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  671fr-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 


SUMMARY:  Base  (1 -percent-annual- 
chance)  Flood  Elevations  and  modified 
Base  Flood  Elevations  (BFEs)  are  made 
final  for  the  communities  listed  below. 
The  BFEs  and  modified  BFEs  are  the 
basis  for  the  floodplain  management 
measiues  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 


Dates  and  name  of  news- 
paper wfiere  notice  was 
published 


June  25,  2003;  July  2, 
2003;  Peahand  Re- 
porter News. 

July  23,  2003;  July  30, 
2003;  77je  Herald 
Coaster 

April  17,  2003;  April  24, 
2003;  Round  Rodi 
Leader. 

May  21,  2003;  May  28, 
2003;  7776  Star  Tele- 
gram. 

June  19,  2003;  June  26, 
2003;  7776  Richland  Ob- 
server. 


Chief  executive  officer 
of  community 

Effective  date  of 
modifkatkw 

Commu- 
nity 
No. 

The  Honorable  Thomas  Reid, 
Mayor,  City  of  Peariand,  3519 
Uberty  Drive,  Pearland,  TX 
77581. 

July  11,  2003  ..... 

480077 

The  Honorable  Joe  M  Gurecky, 
Mayor,  City  of  Rosenberg,  P.O. 
Box  32,  Rosenberg,  TX  77471- 
0032. 

October  29,  2003 

480232 

The  Honorable  Nyle  Maxwell, 
Mayor,  City  of  Round  Rock.  221 
East  Main  Street,  Round  Rock, 
TX  78664 

April  2,  2003  

481048 

The  Honorable  Tom  Vandergriff, 
Judge,  Tarrant  County,  100  East 
Weatherford  Street,  Fort  Worth, 
TX  76196. 

August  27,  2003 

480582 

The  Honorable  Rita  Kidd,  Mayor, 
City  of  Richland  Center,  450 
South  Main  Street,  Richland 
Center,  Wl  53581. 

May  29.  2003 

555576 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW.. 
Washington,  DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed. 

These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  has  resolved  any  appeals 
resulting  from  this  notification.. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  :  973,  42  U.S.C.  4105, 
and  44  CFR  part  67. 

The  Federal  Emergency  Management 
Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insinance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 


Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993.  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procediu-e,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 
■  Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
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1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367,     §67.11     [Amen  lied] 


3  CFR,  1979  Comp.,  p.  376. 


■  2.  The  tabled  published  under  the 
authority  of  "!  67.11  are  amended  as 
follows: 


Source  of  flooding  and  locaiton  of  reference  1  elevation 


Brushy  Bayou: 

At  confluence  with  Rambin  Bayou 


Approximately  1 .31  miles  upstream  of  Interstate  49 
Cypress  Bayou: 

At  Wallace  Lake  Dam  


Just  upstream  of  U.S.  Highway  171  

Rambin  Bayou: 

Approximately  1 .84  miles  downstream  of  Louisiana  Highway  h  75 
Rambin  Bayou: 

Approximately  1 .32  miles  upstream  of  Southbound  lnterstate|49 


Sabine  River 

Approximately  8.23  miles  downstream  of  U.S.  Highway  84  . 


Approximately  2.44  miles  upstream  of  U.S.  Highway  84 


ADDRESSES 
D*  Soto  Parish 

Maps  are  available  for  inspection  at  ttie  De  Soto  Parish  Courthoi^,  101  Franklin  Street,  Mansfield,  Louisiana. 

Town  of  LogMisport 

Maps  are  avaiiabte  for  inspection  at  the  Town  Hall,  309  Main  Street,  Logansport,  Louisiana. 

Town  of  Stonowall 

Maps  are  available  for  inspection  at  the  Town  Hall,  1318  Highwai  171,  Stonewall,  Louisiana. 


ElevatKm  In  feet 
(NAVD) 
Modified 


•168 

•174 
•160 
•178 
•160 
•172 

•173 
•191 


Communities  affected 


FEMA  Docket  No. 
P7625,  De  Soto  Par- 
ish, LA 


De  Soto  Parish,  LA, 
Town  of  Stonewall,  LA 


De  Soto  Parish,  LA 

FEMA  Docket  No. 
P7625,  De  Soto  Par- 
ish, LA 

De  Soto  Parish,  LA, 
Town  of  Logansport, 
LA 


•North  American  Vertkal  Datum  of  1988 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  September  10,  2003. 
Anthony  S.  Lowe,  ^ 

Mitigation  Pivision  Director,  Emergency 
Preparedness  and  Response  Directorate. 
(FR  Doc.  03-23990  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  671S-04-P 


DEPARTMENT  OF  HOMEUVND 
SECURITY 

Federal  Emergpmcy  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Final  rule. 

SUMMARY:  Base  (1-percent-annuaI- 
chance)  Flood  Elevations  and  modified 
Base  Flood  Elevations  (BFEs)  are  made 
final  for  the  communities  listed  below. 
The  BFEs  and  modified  BFEs  are  the 


basis  for  the  f  oodplain  management 
measures  thai  each  conunimity  is 
required  eithe  r  to  adopt  or  to  show 
evidence  of  bf  ing  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  In  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DAlfe:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  commuility.  This  date  may  be 
obtained  by  cbntacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  l^e  final  base  flood 
elevations  fon  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Ex^utive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  tpe  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  Federal  Emergency 
Management  JAgency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emei  ^ency  Management  Agency 
makes  the  fin  al  determinations  listed 
below  of  BFE  s  and  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  ha  ve  been  published  in 


newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  44  CFR  part  67. 

The  Federal  Emergency  Management 
Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 
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Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  establish  and 
maintain  conununity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 


Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

ListofSubiectsin44CFRPart67   . 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  record  keeping  requirements. 


■  Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows:  , 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  67. 1 1  are  amended  as 
follows: 


State 


MO 


City/town/county 


Line  Creek 


Northmoor  (City),  Platte 
County  (FEMA  Dock- 
et No.  P7627). 

At   upstream 
mately  225 
state  29). 
Maps  are  available  for  inspection  at  City  Hall,  4907  NW  Waukomis  Drive,  Northmoor,  Missouri 


Source  of  flooding 


LocatkMi 


#I>epth  in  feet 
above  ground. 
4^Elevation  in  feet 
(NGVD)  Modified 
*  Elevatkx)  In  feet 
(NAVD)  f\4odified 


Approximately  250  feet  upstream  of  U.S. 
Higfiway  69. 


corporate   limits   (approxi- 
feef  downstream  of  Inter- 


MO 


Seneca  (City),  Newton 
County  (FEMA  Dock- 
et No.  P7629). 


Little  Lost  Creek 


Lost  Creek 


Maps  are  available  for  inspection  at  ttie  Seneca  City  Hall,  1303  Cherokee,  Seneca,  Missouri. 


OH 


Brunswick  (City),  Me- 
dina County  (FEMA 
Docket  No.  P7623). 


Plum  Creek 


Just  upstream  of  Carpenter  Road 


Just  downstream  of  Interstate  71 
Maps  are  available  for  inspection  at  the  Brunswick  City  Hall,  4095  Center  Street,  Brunswick,  Ohk). 


OK 


Elk  City  (City), 
Beckham  County 
(FEMA  Docket  No. 
P7623). 


Elk  Creek 


At  confluence  of  East  and  West  Forks  Elk 
.Creek. 

At  confluence  with  Elk  Creek 

Approximately  V2  mile  upstream  of  West- 
bound Oklahoma  Highway  34/66. 

At  confluence  with  Elk  Creek  

Approximately  0.3  miles  upstream  of  Lori 
Lane. 

At  confluence  with  West  Fori<  Elk  Creek  .. 

Approximately  30  feet  upstream  of  Hoo- 
ver Drive. 

At  confluence  with  Elk  Creek  

Approximately    160    feet    upstream    of 
Cedar  Village  Trailer  Park. 
Maps  are  available  for  inspectkjn  at  120  South  Jefferson  Street,  £lk  City,  Oklahoma. 


East  Forit  Elk  Creek  . 
West  Fori<  Elk  Creek 

Tributary  No.  1   

Tributary  No.  2  ....'..... 


Approximately   90   feet    downstream    of 
Hughes  Access  Road. 


•767 


•770 


At  confluence  with  Lost  Creek 

•847 

Approximately  2,650  feet  upstream  of  St. 
Louise  Street. 

•872 

Approximately  3,000  feet  downstream  ef 
Cherokee  Avenue. 

•847 

Approximately   3,900   feet   upstream   of 
Seneca  Avenue. 

•86? 

•1,115 
•1,122 


'1,873.9 


'1,890.2 

'1.890.2 
'1,930.6 

•1.890.2 
'1,948.0 

'1,919.5 
'1,936.7 

'1,882.1 
'1,979.1 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  September  10.  2003. 

Anthony  S.  Lowe, 

Mitigation  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 

|FR  Doc.  03-23991  Filed  9-18-03;  8:45  am] 

BHJJNC  CODE  en8-««-p    . 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  03-2705;  MM  Docket  No.  01-209;  RM- 
10224] 

RacNo  Broadcasting  Services;  Broken 
Bow,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making,  66  FR  47433 
(September  12,  2001),  this  Report  and 
Order  allots  Channel  285A  to  Broken 
Bow,  Oklahoma,  and  provides  Broken 
Bow  with  its  second  local  aural 
transmission  service.  This  document 
also  dismisses  as  defective  a 
counterproposal  filed  by  Entravision 
Holdings,  LLC,  the  licensee  of  Station 
KTCY(FM),  Pilot  Point,  Texas, 
proposing  to.  inter  alia,  upgrade  its 
Chaimel  285Cl-at  Station  KTCY  to 
Channel  285C0.  The  coordinates  for 
Channel  285A  at  Broken  Bow  are  34- 
04-41  North  Latitude  and  94-45-53 
West  Longitude.  This  allotment  has  a 
site  restriction  of  5.9  kilometers  (3.7 
miles)  northwest  of  Broken  Bow. 
DATES:  Effective  October  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-209, 
adopted  September  3,  2003,  and 
released  September  5,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554.  The 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
n,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 


■  Part  73  of  Title  47  of  the  Code  of 
Federal  Reg  ilations  is  amended  as 
follows: 

PART  73— I^ADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
reads  as  foil  aws: 


Authority: 


17  U.S.C.  154.  303,  334  and  336. 


§73.202 

■  2.  Section 
Allotments 
amended  by 
Broken  Bow 


[Ai  lended] 


73.202(b),  the  Table  of  FM 
inder  Oklahoma,  is 
adding  Channel  285A  at 


.  Karoi  isos, 


Federal  Comitiunications 
lohn  A, 

Assistant 
Bureau. 
(FR  Doc.  03-: 
BILUNG  CODE 


'Chiif, 


47  CFR  Pan 


Commission. 
Audio  Division,  Media 


3920  Filed  9-18-03;  8:45  am) 
e  ri2-oi-P 


FEDERAL  C  OMMUNICATIONS 
COMMISSIC  N 


73 


[DA  03-2625;  MM  Docket  No.  00-169;  RM- 
9953,  RM-10  60] 

Radio  Broadcasting  Services;  Granby 
and  Osweg4,  New  York 

AGENCY:  Federal  Communications 
Commission . 
ACTION:  Fina  1  rule. 


SUMMARY:  This  Memoremdum  Opinion 
and  Order  affirms  action  in  a  Report  and 
Order  66  FR  51322  (October  9,  2001), 
that  reallott^d  FM  broadcast  Channel 
288A  from  (Jswego,  New  York,  to 
Granby,  New  York,  thus  providing 
Granby  witli  its  first  local  aural 
transmission  service.  This  document 
dismisses  aa  moot  a  petition  for 
reconsideration  of  that  Report  and 
Order,  filed  by  Clear  Channel 
Broadcasting  Licenses,  Inc.  ("Clear 
Channel"),  licensee  of  Station 
WWDG(FMi  DeRuyter,  New  York.  Clear 
Channel's  application  had  been 
considered  is  a  counterproposal  in  the 
reallotment  rulemaking  proposal.  The 
Report  and  ©rder  had  granted  the 
requested  reallotment  after  comparing 
its  merits  with  those  of  Clear  Channel's 
application.  The  application  was 
returned  to  Ifhe  Audio  Division  for 
further  processing  in  order  to  give  Clear 
Channel  an  )pportunity  to  amend  the 
application  n  such  a  manner  that  it 
could  be  grafted.  No  such  amendment 
was  submitt  }d.  Further,  the  existing 
application  vas  found  to  be  defective. 
After  giving  Ithe  applicant  an 
opportunity  to  correct  the  defect,  the 
Commission  "s  staff  dismissed  the 


application  for  failure  to  respond  to  the 
staff  letter  that  had  explained  the  defect 
and  had  allowed  the  applicant  a  period 
of  time  to  correct  that  defect.  The 
Memorandum  Opinion  and  Order  ruled 
that  since  the  application's  dismissal 
has  become  final,  the  petition  for 
reconsideration  has  been  rendered 
moot. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  00-169,  adopted 
September  3,  2003  and  released 
September  5,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dvuing  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-23921  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2636;  MM  Docket  No.  03-36;  RM- 
10431] 

Radio  Broadcasting  Services; 
Woodbine,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  Harrison 
County  Radio,  this  document  dismisses 
its  Petition  for  Rule  Making  proposing 
to  allot  Channel  293A  to  Woodbine, 
Iowa.  See  68  FR  8728,  published 
February  25,  2003.  With  this  action,  the 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MB  Docket  No.  03-36, 
adopted  September  3,  2003,  and 
released  September  5,  2003.  The  full 


Federal  Register /Vol.' 68,  No.  182 /Friday,  September  19.  2003 /Rules  and  Regulations         54855 


text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  11,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piuchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-23922  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  6712-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  03-2754;  MB  Docket  No.  03-131  RM- 
10702] 

Radio  Broadcasting  Services; 
Quartzsite,  Arizona 

AGENCY:  Federal  Communications 
.Commission. 

ACTION:  Final  rule. 

summary:  In  this  document,  the 
Commission  allots  Channel  290C2  at 
Quartzsite,  Arizona,  in  response  to  a 
petition  filed  by  Dana  J.  Puopolo.  See  68 
FR  36764  (June  19,  2003).  Channel 
290C2A  can  be  allotted  at  Quartzsite, 
Arizona,  with  a  site  restriction  4.5 
kilometers  (2.8  miles)  northeast  of  the 
community  at  coordinates  33-41-51 
and  114-12-10.  Although  Mexican 
conciurence  has  been  requested  for  the 
allotment  of  Channel  290C2  at 
Quartzsite,  notification  has  not  been 
received.  Therefore,  operation  with  the 
facilities  specified  for  Channel  290C2  at 
Quartzsite  herein  is  subject  to 
modification,  suspension  or  termination 
without  right  to  hearing,  if  found  by  the 
Commission  to  be  necessary  in  order  to 
conform  to  the  1992  USA-Mexico  FM 
Broadcast  Agreement  or  if  specifically 
objected  to  by  Mexico.  With  this  action, 
this  proceeding  is  terminated.  A  filing 
window  for  channel  290C2  -at  Quartzsite 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  this  allotment  for 
auction  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  October  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)  418-2180.  , 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-131, 
adopted  September  3,  2003,  and 
released  September  5,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC,  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Channel  290C2  at  Quartzsite. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 
Bureau. 

[FR  Doc.  03-23925  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2825;  MM  Docket  No.  01-281;  RM- 
10287] 

Radio  Broadcasting  Services;  Atlanta, 
Forsyth,  Gray,  Irwinton,  Washington, 
Watkinsville,  GA. 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  Southern 
Broadcasting  Companies,  Inc.,  licensee 
of  Station  WXKT,  Channel  261  A. 
Washington,  Georgia,  this  document 
reallots  Channel  261A  to  Watkinsville, 
Georgia,  and  modifies  the  Station 
WXKT  license  to  specify  Watkinsville  as 
the  commimity  of  license.  It  also  denies 
a  conflicting  proposal  filed  by  New 
Tracks  Media.  See  66  FR  53192. 
published  October  19,  2001.  The 


reference  coordinates  for  the  Channel 
261A  allotment  at  Watkinsville,  Georgia, 
are  33-52-19  and  83-15-19.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  October  20,  2003 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  Hayne,  Media  Bureau  (202)  418- 
2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  01-281, 
adopted  September  3,  2003,  and 
released  September  5,  2003.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  H,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piutihased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  Is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C- 154,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73;202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  removing  Channel  261A  at 
Washington,  and  by  adding 
Watkinsville,  Channel  261A. 

Federal  Communications  Commission. 

John  A.  Karousos 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-23927  Filed  9-18-03;  8:45  am] 

BILLING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2704] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Conummications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
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FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications.  8  FCC  Red 
4735(1993). 

DATES:  Effective  September  19.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  September  3,  2003, 
and  released  September  5,  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  II,  445  f2th  Street,  SW.,  Room 
CY-B402,  Washington.  DC.  20554. 
telephone  202-863-2893.  facsimile 
202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autfaority:  47  U.S.C.  154.  303.  334  and  336. 
§73^02    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  295C  and  adding 
Channel  295C0  at  Birmingham,  by 
removing  Channel  243C  and  adding 
Channel  243C0  at  Birmingham,  and  by 
removing  Channel  244C3  and  adding 
Channel  244C2  at  Pine  Hill. 

■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  246C3  and  adding 
Channel  246 A  at  Green  Valley. 

■  4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 


by  removing  Channel  266C3  and  adding 
Channel  226  ^2  at  Blakely.i 
5.  Section  '3.202(b),  the  Table  of  FM 


With  this  action,  this  proceeding  is 
terminated. 


Allotments  jnder  Missouri,  is  amended      °^^^^'-  ^^^^^ive  October  20,  2003. 


by  removing 


Channel  264C1  and  adding 


Channel  266  "0  at  Harrisonville.^ 


6.  Section 


'3.202(b).  the  Table  of  FM 


Allotments  i  nder  South  Carolina,  is 


amended  by 


removing  Channel  259C  and 


adding  Channel  259C1  at  Hollywood. 

■  7.  Section  '3.202(b),  the  Table  of  FM 
Allotments  i  nder  Texas,  is  amended  by 
removing  Channel  281C  and  adding 
Channel  281  ::o  at  Edinburg. 

■  8.  Section  '3.202(b),  the  Table  of  FM 
Allotments  i  nder  the  Virgin  Islands,  is 
amended  by  removing  Channel  269B1 
and  adding  ( ihannel  269A  at 
Frederiksted 

Federal  Comn  unicati* 
John  A.  Karoilsos 

Assistant  Chie 

Bureau. 

|FR  Doc.  03-2fe928  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  6i  12-01-P 


tions  Commission. 
Audio  Division.  Media 


FEDERAL  0  3MMUNICATI0NS 
COMMISSION 

47  CFR  Partf73 

[DA  03-2715;  fAB  Docket  No.  03-119;  RM- 
10694] 

Radio  Broac  casting  Services; 
Savannah,  Springfield  &  Tybee  Island, 
GA 

AGENCY:  Fed  jral  Communications 

Commission 

ACTION:  Fina  rule. 


Tlis 


SUMMARY: 

Channel  280C2 
Springfield, 
280C2  to  Ty 
modifies  the 
and  reallots 
Savannah. 
Georgia,  modi 
Station  WE/JS 
Springfield, 
filed  by  Cun^l 
68  FR  33668 
coordinates 
Island  are 
coordinates 
Springfield 


•  The  FM  Tabt 
266C3  at  Blakel 
226C3.  Channel 
allotted  to  Blake 
57  FR  5392.  Feb  uary 

^TheFMTabt 
264Clat  Harris( 
266C1.  Channe 
264C1  at  HaiTis4nvill 
See  54  FR  4777 


document  substitutes 
::2  for  Channel  280Caat 
jeorgia.  reallots  Channel 
lee  Island.  Georgia,  and 
license  for  Station  WSIS 
:hannel  226C1  from 
G  ;orgia,  to  Springfield, 
fying  the  license  for 

to  specify  operation  at 
n  response  to  a  petition 

us  Licensing  Corp.  See 
June  5,  2003.  The 
or  Channel  280C2  at  Tybee 
32  -00-A5  and  80-50^4.  The 
or  Channel  226C1  at 

32-02-48  and  81-20-27. 


are 


of  Allotments  shows  Channel 
Georgia,  in  lieu  of  Channel 
226C3.  not  Channel  266C3,  was 
V  in  MM  Docket  No.  91-319.  See 

14.  1992. 
of  Allotments  shows  Channel 
/ille.  Missouri,  in  lieu  of  Channel 
266C1  was  substituted  for  Channel 
e  in  MM  Docket  No.  89-96. 
November  17, 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau, 
(202)  418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  order,  MB  Docket  No.  03-119. 
adopted  September  3,  2003,  and 
released  September  5,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC's  Reference  Information  Center. 
Portals  II,  445  12th  Street,  SW..  Room 
CY-A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International.  Portals  II.  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-rrfail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  280A  and  by 
adding  Channel  226C1  at  Springfield,  by 
removing  Channel  226C1  at  Savannah, 
and  by  adding  Tybee  Island,  Channel 
280C2. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

[FR  Doc.  03-23923  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  6712-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

[Docket  No.  NHTSA-2002-11443;  Notice  02] 

RIN2127-AJ00 

Final  Theft  Data;  IMotor  Vehicle  Theft 
Prevention  Standard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Publication  of  final  theft  data. 

SUMMARY:  This  dociunent  publishes  the 
final  data  on  thel  s  of  model  year  (MY) 
2001  passenger  motor  vehicles  that 
occurred  in  calendar  year  (CY)  2001. 
The  final  2001  theft  data  indicate  an 
increase  in  the  vehicle  theft  rate 
experienced  in  CY/Nfy  2001.  The  final 
theft  rate  for  MY  2001  passenger 
vehicles  stolen  in  calendar  year  2001 
(3.26  thefts  per  thousand  vehicles) 
increased  by  12.8  percent  from  the  theft 
rate  for  CY/MY  2000  (2.89  thefts  per 
thousand  vehicles)  when  compared  to 
the  theft  rate  experienced  in  CY/MY 
2000.  Publication  of  these  data  fulfills 
NHTSA's  statutory  obligation  to 
periodically  obtain  accurate  and  timely 
theft  data  and  publish  the  information 
for  review  and  comment. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Mazyck,  Office  of  Planning  and 
Consumer  Standards,  NHTSA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Ms.  Mazyck's  telephone  number 
is  (202)  366-0846.  Her  fax  number  is 
(202) 493-2290. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
administers  a  program  for  reducing 
motor  vehicle  theft.  The  central  feature 
of  this  program  is  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard,  49 
CFR  part  541.  The  standard  specifies 
performance  requirements  for  inscribing 
and  affixing  vehicle  identification 
numbers  (VINs)  onto  certain  major 
original  equipment  and  replacement 
parts  of  high-theft  lines  of  passenger 
motor  vehicles. 

The  agency  is  required  by  49  U.S.C. 
33104(b)(4)  to  periodically  obtain,  from 
the  most  reliable  soiuce,  accurate  and 
timely  theft  data  and  publish  the  data 
for  review  and  comment.  To  fulfill  this 


statutory  mandate,  NHTSA  has 
published  theft  data  annually  beginning' 
with  MYs  1983/84.  Continuing  to  fulfill 
the  section  33104(b)(4)  mandate,  this 
document  reports  the  final  theft  data  for 
CY  2001,  the  most  recent  calendar  year 
for  which  data  are  available. 

In  calculating  the  2001  theft  rates, 
NHTSA  followed  the  same  procediues  it 
used  in  calculating  the  MY  2000  theft 
rates.  (For  2000  theft  data  calculations, 
see  67  FR  53756,  August  19,  2002.)  As 
in  all  previous  reports,  NHTSA's  data 
were  based  on  information  provided  to 
NHTSA  by  the  National  Crime 
Information  Center  (NCIC)  of  the 
Federal  Biueau  of  Investigation.  The 
NCIC  is  a  govenunent  system  that 
receives  vehicle  theft  information  from 
nearly  23,000  criminal  justice  agencies 
and  other  law  enforcement  authorities 
throughout  the  United  States.  The  NCIC 
data  also  include  reported  thefts  of  self- 
insured  and  uninsured  vehicles,  not  all 
of  which  are  reported  to  other  data 
soiuces. 

The  2001  theft  rate  for  each  vehicle 
line  was  calculated  by  dividing  the 
number  of  reported  thefts  of  MY  2001 
vehicles  of  that  line  stolen  during 
calendar  year  2001  by  the  total  niunber 
of  vehicles  in  that  line  manufactiued  for 
MY  2001,  as  reported  to  the 
Environmental  Protection  Agency 
(EPA). 

The  final  2001  theft  data  show  an 
increase  in  the  vehicle  theft  rate  when 
compared  to  the  theft  rate  experienced 
in  CY/MY  2000.  The  final  theft  rate  for 
MY  2001  passenger  vehicles  stolen  in 
calendar  year  2001  increased  to  3.26 
thefts  per  thousand  vehicles  produced, 
an  increase  of  12.8  percent  from  the  rate 
of  2.89  thefts  per  thousand  vehicles 
experienced  by  MY  2000  vehicles  in  CY 
2000.  For  MY  2001  vehicles,  out  of  a 
total  of  217  vehicle  lines,  67  lines  had 
a  theft  rate  higher  than  3.5826  per 
thousand  vehicles,  the  established 
median  theft  rate  for  MYs  1990/1991. 
(See  59  FR  12400,  March  16,  1994.)  Of 
the  67  vehicle  lines  with  a  theft  rate 
higher  than  3.5826,  56  are  passenger  car 
lines,  eight  are  multipurpose  passenger 
vehicle  lines,  and  none  are  light-duty 
truck  lines. 

On  Tuesday.  April  15,  2003,  NHTSA 
published  the  preliminary  theft  rates  for 
CY  2001  passenger  motor  vehicles  in  the 
Federal  Register  (68  FR  18181).  The 


agency  tentatively  ranked  each  of  the 
MY  2001  vehicle  lines  in  descending 
order  of  theft  rate.  The  public  was 
requested  to  comment  on  the  accuracy 
of  thedata  and  to  provide  final 
production  figtues  for  individual 
vehicle  lines.  The  agency  used  written 
comments  to  make  the  necessary 
adjustments  to  its  data.  As  a  result  of  the 
adjustments,  some  of  the  final  theft  rates 
and  rankings  of  vehicle  lines  changed 
firom  those  published  in  the  April  2003 
notice.  The  agency  received  written 
coDunents  from  DaimlerChrysler 
Corporation  (DaimlerChrysler)  and 
Volkswagen  of  America,  Inc.  (VW).  In 
its  comments.  DaimlerChrysler 
informed  the  agency  that  the  production 
volumes  listed  for  the  Chrysler  Town  & 
Country  and  the  Chrysler  Voyager  lines 
were  incorrect.  Specifically,  the 
production  volume  for  the  Chrysler 
Town  and  Country  reflected  the  Town 
&  Coimtry  all-wheel  drive  vehicles  only. 
The  production  volume  for  the  Chrysler 
Voyager  reflected  the  total  volume  for 
the  Voyager  and  Town  &  Country  2- 
wheel  drive  vehicles.  In  response  to  this 
comment,  the  production  volumes  for 
the  Chrysler  Town  &  Country  and  the 
Chrysler  Voyager  have  been  corrected 
and  the  final  theft  list  has  been  revised 
accordingly.  As  a  result  of  the 
correction,  the  Chrysler  Town  & 
Country  previously  ranked  No.  1  with  a 
theft  rate  of  22.9800.  is  now  ranked  No. 
143  v«th  a  theft  rate  of  1.7196,  and  the 
Chrysler  Voyager  previously  ranked  No. 
199  with  a  theft  rate  of  0.4605  is  now 
ranked  No.  120  with  a  theft  rate  of 
2.1700. 

Volkswagen  also  informed  the  agency 
that  the  production  voliunes  for  the 
Audi  S4/Quattro  and  the  Audi  A6/ 
Quattro  were  incorrect.  Upon  later 
review  by  Volkswagen,  it  was  confioned 
that  the  listed  production  voliunes  were 
not  in  error.  Therefore,  the  production 
volumes  will  remain  unchanged. 

The  following  list  represents 
NHTSA's  final  calculation  of  theft  rates 
for  all  2001  passenger  motor  vehicle 
lines.  This  list  is  intended  to  inform  the 
public  of  calendar  year  2001  motor 
vehicle  thefts  of  model  year  2001 
vehicles  and  does  not  have  any  effect  on 
the  obligations  of  regulated  parties 
under  49  U.S.C.  Chapter  331,  Theft 
Prevention. 
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Final  Theft  Rates  of  Model  Year  2001  Pa, 


5SENGER  Motor  Vehicles  Stolen  in  Calendar  Year  2001 


No. 


Manufacturer 


Make/model  (line) 


Thefts 
2001 


Production 
(Mfr's)  2001 


2001 
theft  rate 

(per  1 ,000 
vehicles 

produced) 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
3d 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 


Daimler  Chrysler 
General  Motors  . 

Honda  

Daimlerchrysler  . 
Daimlerchrysler  . 
DalmlerChrlysler 

Mitsubishi  

Suzuki  

DalmlerChrlysler 
General  Motors  . 

Mitsubishi  

General  Motors  . 

Mitsubishi  

General  Motors  . 
General  Motors  . 

Mitsubishi  ...; 

Jaguar  

^ord  Motor  Co.  . 
Ford  Motor  Co.  . 
DalmlerChrlysler 
General  Motors  . 

Honda  

Mitsubishi 

Ford  Motor  Co.  . 
DalmlerChrlysler 

KIA  Motors  

DalmlerChrlysler 
General  Motors  . 

Suzuki 

Toyota 

Nissan 

General  Motors  . 
DalmlerChrlysler 

Toyota 

General  Motors  . 
General  Motors  . 
General  Motors  . 

Isuzu  

KIA  Motors 

Mitsubishi 

Mazda  

General  Motors  .. 

Audi 

Toyota 

General  Motors  . 
DalmlerChrlysler 

Nissan 

Hyundai  

Rolls-Royce  

General  Motors  . 

Jaguar  

General  Motors  . 
DalmlerChrlysler 

Honda  

General  Motors  . 
General  Motors  . 

KIA  Motors 

General  Motors  . 
Mercedes-Benz  . 

Isuzu   

General  Motors  . 
General  Motors  . 

KIA  Motors  

Ford  Motor  Co.  . 
Ford  Motor  Co.  . 

Daewoo 

Ford  Motor  Co.  . 
Toyota 


Am 


Sebr  ng 


Dodge  Intrepi  J 

Chevrolet  Mei  ro 

Acura  Integra 

Plymouth  Net  n 

Dodge  Neon 

Dodge  Stratuj ; 

Mirage  . 

Esteem 

Chrysler  LHS 

Pontiac  Firebfd/Trans  AM/Formula 

Galant 

Chevrolet  Caiiiaro 

Montero 

Pontiac  Gran^ 

Buick  Regal 

Montero  Spor 

S-Type  

Ford  Escort 

Lincoln  LS  . 

Chrysler  SOOfi  I 

Pontiac  Sunfiie 

Acura  NSX 

Diamante  ... 

Ford  Mustang  . 

Chrysler : 

Optima 

Chrysler  Condorde 

Chevrolet  Cayalier 

Vitara/Grand 

Corolla 

Altima  . 

Chevrolet  Malbu 

Chrysler  Sebr  ng  Convertible 

Lexus  IS 

Chevrolet  Lur^ii 

Oldsmobile 

Cadillac  DeVi|e 

Trooper  .. 

Rio 

Eclipse  ... 

Millenia  ... 

Chevrolet  Mo^te  Carlo 

S4/Quattro 

4Runner  ... 

GMC  Jimmy  tisms 

Chrysler  Neoi)^ 

Maxima 

Sonata  . 

Bentley  Amade 

Oldsmobile  In  rigue 

XK8  

Chevrolet  Priin 

Jeep  Cherokeje/Grand 

Prelude 

Oldsmobile 

Pontiac  Bonneville 

Sephla/Specti  a 

Pontiac  Gran<  I 

129  (SL-Clas4) 

Rodeo  .... 

Chevrolet  Blaier  S10/T10 

Chevrolet  Corvette 

Sportage 

Lincoln  Town 

Mercury  Sabl(  i 

Leganza  .... 

Ford  Focus 

Celica  


ma 


Alsro 


Bi  avada 


Prix 


Car 


1.442 
199 
148 
400 
1.047 
1,115 
447 
152 

86 
149 
729 
193 
258 
1,192 
340 
402 
126 
536 
256 
228 
445 
1 

77 
869 
407 
134 
147 
1,136 
281 
1.201 
706 
956 
200 
155 
213 
548 
428 

91 
276 
380 

85 
324 

72 
373 
209 
3 
447 
204 
2 
168 

19 

209 

1,376 

46 

44 
175 
296 
466 

16 
242 
629 
124 
215 
255 
364 

73 
964 
126 


113,333 
15,999 
14,092 
38,651 

101.410 

109,015 
48,393 
16.713 
11,413 
20,084 

102,990 
28.278 
38.599 

182.220 
52,492 
64,115 
20.102 
87,019 
41,817 
37,284 
73,808 
167 
13,667 

155,039 
73,543 
24,754 
28,030 

217,438 
53,810 

230,246 

137,253 

186,788 
39,668 
30,959 
42.803 

112,455 
87,909 
18,818 
57,340 
79.034 
17,969 
68,518 
15,301 
83.052 
46.905 
682 

102,260 

46,989 

466 

39.491 

4,501 

50,141 

338.673 
11.329 
10.935 
43,842 
74.516 

117.647 

4,080 

62.963 

163,771 
33,204 
57,927 
68.832 
98,867 
20,112 

267,470 
35,540 


12.7236 
12.4383 
10.5024 
10.3490 
10.3244 
10.2280 
9.2369 
8.1227 
7.5353 
7.4188 
7.0784 
6.8251 
6.6841 
6.5415 
6.4772 
6.2700 
6.2680 
6.1596 
6.1219 
6.1152 
6.0292 
5.9880 
5.6340 
5.6050 
5.5342 
5.4133 
5.2444 
5.2245 
5.2221 
5.2162 
5.1438 
5.1181 
5.0418 
5.0066 
4.9763 
4.8731 
4.8687 
4.8358 
4.8134 
4.8081 
4.7304 
4.7287 
4.7056 
4.4912 
4.4558 
4.3988 
4.3712 
4.3414 
4.2918 
4.2541 
4.2213 
4.1682 
4.0629 
4.0604 
4.0238 
3.9916 
3.9723 
3.9610 
3.9216 
3.8435 
3.8407 
3.7345 
3.7116 
3.7047 
3.6817 
3.6297 
3.6041 
3.5453 
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Continued 


No. 


69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
IX 
131 
132 
133 
134 
135 


Manufacturer 


Ford  Motor  Co. 

Toyofe 

General  Motors 
Mercedes-Benz 

Suzuki  

Mazda  

BMW  

Hyundai 

Nissan 

Daewoo 

Toyota 

General  Motors 

Nissan 

Ford  Motor  Co. 

Toyota 

DaimlerChrysler 
Ford  Motor  Co. 
DaimlerChrysler 

Jaguar 

Hyundai 

General  Motors 
General  Motors 

Nissan  

Mercedes-Benz 
Ford  Motor  Co. 

BMW  

Daewoo 

Volvo 

Nissan 

Jaguar  

DaimlerChrysler 

Honda  

General  Motors 
General  Motors 

Jaguar  

Hyundai 

Toyota 

Hyundai 

General  Motors 

Honda  

Mazda  

Honda  

Mercedes-Benz 
General  Mdors 
General  Motors 
Ford  Motor  Co. 

Audi 

BMW  

DaimlerChrysler 

Volvo 

Jaguar  

DaimlerChrysler 
General  Motors 
Ford  Motor  Co. 

Honda  

Volvo 

Subaru  

Toyota 

Ford  Motor  Co  . 

Hyundai 

General  Motors 
General  Motors 
Toyota  Tund^  . 

Toyota  

General  Motors 

Toyota 

Nissan 


Make/model  (line) 


Ford  Taurus 

Lexus  GS  

Cadillac  Seville  

215  (CL-Class) 

Swift  

626  

Z8  

Accent  

Infiniti  045 

Lanos 

Camry 

Chevrolet  Impala 

Sentra  

Mercury  Mountaineer 

Lexus  LX 

Chrysler  Prowler  

Ford  Explorer 

Dodge  Caravan/Grand 

XJ8 

Tiburon 

OkJsnrK>bile  Aurora  

Satum  LS 

Frontier  Pickup 

220  (S-Class)  

Ford  Ranger  Pkikup 

3 

Nubira  

C70  

Infiniti  G20 

XKR 

Jeep  Wrangler  

Acura  3.2  CL 

Chevrolet  Astro  Van  

Buick  Park  Avenue  

XJR 

Santa  Fe  

Lexus  LS 

XG 

Burck  Lesabre  

S2000  

Protege  

Passport 

208  (CLK-Class)  

GMC  Safari  Van  

Buk^  Century  

Mercury  Cougar  ..; 

TT/Quattro 

7    : 

Plymouth  Prowler 

S40 

Vanden  Plas  

Chrysler  Voyager 

Chevrolet  S10/T10  Pk:kup 

Ford  F1 50  Pickup  

Acura  3.5  RL 

S80 

Impreza  

Tacoma  Pickup  

Mercury  Grand  Marquis  ... 

Elantra 

GMC  Sonoma  Pk:kup  

Satum  SC  a 

Pfckup  

RAV4 

Satum  SL 

Echo 

Pathfinder 


Thefts 
2001 


1,238 

105 

88 

11 

15 

173 

3 

256 

6 

69 

1,123 

597 

335 

45 

31 

5 

1,050 

649 

17 

64 

140 

222 

286 

85 

708 

307 

35 

14 

18 

4 

163 

94 

104 

88 

3 

121 

75 

47 

327 

23 

110 

39 

34 

33 

285 

58 

47 

57 

3 

69 

8 

78 

354 

293 

7 

53 

19 

330 

215 

217 

86 

94 

38 

172 

214 

103 

172 


Production 
(Mfr-s)  2001 


351,813 

29,8<58 

25,157 

3,162 

4,375 

51,355 

895 

77,491 

1,846 

21,626 

353,219 

188,248 

106,549 

14,439 

9,967 

1,632 

344,002 

218,302 

5,960 

22,713 

50,034 

79,562 

102,545 

31,977 

266,960 

117,873 

13,450 

5,462 

7,087 

1,588 

66,366 

38,679 

42.909 

36.407 

1.256 

51,088 

31,738 

19,894 

140,202 

9,945 

47,754 

16.999 

14,940 

14.549 

126,295 

25.810 

21,022 

25,548 

1,353 

31.145 

3,617 

35.944 

166,708 

138,481 

3,312 

25,203 

9,205 

160.222 

104.890 

106,418 

42,536 

46,557 

19,191 

87,108 

108,946 

52,694 

89,836 


2001 
ttieft  rate 

(per  1 ,000 
vehicles 

produced) 


3.5189 
3.5166 
3.4980 
3.4788 
34286 
3.3687 
3.3520 
3.3036 
3.2503 
31906 
3.1793 
3.1713 
3.1441 
3.1166 
3.1103 
3.0637 
3.0523 
2.9729 
2.8523 
2.8178 
2.7981 
2.7903 
2.7890 
2.6582 
2.6521 
2.6045 
2.6022 
2.5632 
2.5399 
2.5189 
2.4561 
2.4303 
.2.4237 
2.4171 
2.3885 
2.3685 
2.3631 
2.3625 
2.3323 
2.3127 
2.3035 
2.2943 
2.2758 
2.2682 
2.2566 
2.2472 
2.2358 
2.2311 
2.2173 
2.2154 
2.2118 
2.1700 
2.1235 
2.1158 
2.1135 
2.1029 
2.0641 
2.0596 
2.0498 
2.0391 
2.0218 
2.0190 
1.9801 
1.9746 
1.9643 
1.9547 
1.9146 
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PASSENGER  Motor  Vehicles  Stolen  in  Calendar  Year  2001- 
Continued 


No. 


Manufacturer 


Make/model  (line) 


Thefts 
2001 


Production 
(Mfr's)2eG1 


2001 
theft  rate 

(per  1,000 
vehicles 

produced) 


136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
163 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 


BMW  

Porsche 

Volkswagen  

Nissan  

Honda  

Nissan  

Honda  

Daimler-Chrysler 
Volkswagen  ..:... 

Volvo 

Saab  

Mercedes-Benz  . 

Mazda  

Audi 

Nissan  

Daimler-Chrysler 
Qeneral  Motors  . 
General  Motors  . 

Toyota 

Ford  Motor  CO  . 

Volvo 

General  Motors  . 
Ford  Motor  CO  . 

Isuzu    

Audi 

Porsche 

Daimler-Chrysler 

Toyota 

Ford  Motor  CO  . 
General  Motors  . 

Toyota 

Mercedes-Benz  . 
Mercedes-Benz  . 

Honda  

General  Motors  . 

Audi 

Daimler-Chrysler 

Nissan 

Toyota  

Volkswagen  

Mercedes-Benz  . 

Volkswagen  

Volkswagen 

Toyota 

General  Motors  . 
General  Motors  . 
Ford  Motor  CO  . 

Volvo 

Saab  

Volvo 

Audi 

Honda  

Volkswagen  

BMW  

General  Motors  . 

Mazda  

Toyota 

Subaru  

Honda  

Mazda 

Mazda  

Subaru  .^ 

Ford  Motor  CO  . 
General  Motors  . 

Toyota 

Audi 

Honda  


Cruiser 


5  

911  

Jetta  

InfinitI  130 

Civic  

Xterra  

Accord 

Chrysler  T^wn  &  Country  MPV 
Golf/GTI 

V40 

9-5  

ML  

B-Series  Pickup 
A4/Quattro 
Infiniti  QX4 
Chrysler  Pi  > 

Cadillac  Calera 

Pontiac  Aztsk  

Lexus  ES  

Ford  Winds  lar  Van 

V70 

Saturn  SW  

Lincoln  Cor  tinental  

Vehlcross  

A6/Quattro 

Boxster 

Dodge  Dak  )ta  Pickup  . 

MR2  Spyd<  r 

Ford  Escaf  3  

Pontiac  Mo  itana  Van  . 

Lexus  RX    

170  (SLK-C  lass)  

210(E-Cla!s)  

Acura  3.2  IL  

Chevrolet  V  enture  Van 

SS/Quattro 

Dodge  Viptr 

Quest  Van 

Sienna  Vanj  

New  Beetle 

203  (C-CIa^) 

Passat 

Cabrio 

Avalon 

Chevrolet  "flracker 

Oldsmobile 


Mercury  Vi^ager  Van 
S60 


mper 


9-3  .... 

XC  

A8/Quattroi . 

CR-V 

Eurovan/C« 

M/Z3  .. 

Cadillac  Eldorado 

Tribute 

Highlander 

Legacy/Out)ack 

Acura  MD> 

MX-5  Miat 

MPV  .... 

Forester 

Ford  LTD/C 

Saturn  LW 

Prius 

Allroad/Quittro 
Odyssey  M  nivan 


Silhouette  Van 


rown  Victoria 


76 
20 

281 
70 

603 

170 

665 

248 
56 
7 
39 
6& 
46 
58 
59 

279 
18 
63 
54 

275 
25 
6 
32 
Z 
39 
19 

230 
10 

214 
71 

121 
22 
67 
46 

110 
1 
2 
37 
99 
83 
36 
90 
16 
79 

108 
36 

ta 

32 
20 
25 

2 
99 

3 
15 

8 
42 
52 
73 
30 
12 
23 
37 
SO 

5 

7. 

3 
54 


40,591 
10,931 

153,706 
39,505 

341,401 
96,255 

379,508 

144,218 
32,736 
4,109 
23,016 
40,257 
27,490 
35,023 
36,778 

176,326 
11,568 
41,111 
35,282 

179,687 
16,408 
3.973 
21,341 
1,347 
26,592 
12,979 

158,303 
6,950 

151,295 
50,437 
86,206 
16,294 
49,628 
34,860 
85,346 
814 
1,643 
31,402 
85,794 
72,350 
32,931 
82,870 
15,479 
77,925 

108,204 
36,278 
18,169 
33,335 
20,920 
27,082 
2,177 

117,003 

3,652 

18,627 

10,289 

55,827 

69,706 

98,623 

41,081 

18,040 

36,356 

63,015 

89,572 

9,223 

15,773 

6,840 

123,522 


1 .8723 
1.8297 
1 .8282 
1.7719 
1.7663 
1.7661 
1 .7523 
1.7196 
1.7107 
1.7036 
1.6945 
1.6891 
1.6733 
1.6561 
1.6042 
1.5823 
1.5560 
1.5324 
1.5305 
1.5304 
1.5236 
1.5102 
1.4995 
1.4848 
1.4666 
1.4639 
1 .4529 
1.4388 
1.4145 
1 .4077 
1.4036 
1.3502 
1.3500 
1.3196 
1.2889 
1.2285 
1.2173 
1.1783 
1.1539 
1.1472 
1.0932 
1.0860 
1.0337 
1.0138 
0.9981 
0.9923 
0.9907 
0.9600 
0.9560 
0.9231 
0.9187 
0.8461 
0.8215 
0.8053 
0.7775 
0.7523 
0.7460 
0.7402 
0.7303 
0.6652 
0.6326 
0.5872 
0.5582 
0.5421 
0.4438 
0.4386 
0.4372 
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No. 


203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
214 
215 
216 
217 


Manufacturer 


Quantum  Tech  . 

Honda  

Aston-Martin  .... 

Rolls-Royce  

Rolls-Royce  

Rolls-Royce  

General  Motors 

Ferrari  

Ferrari  

Ferrari  

Lamborghini  

Rolls-Royce  

Rolls-Royce  

Rolls-Royce  

Mitsubishi 


Make/model  (line) 


Cavalier 

Insight 

DB-7A/antage/Coupe/Volante  .. 

Bentley  Azure  

Bentley  Continental  R 

Bentley  Continental  T  

Cadillac  Funeral  Coach/Hearse 

360  

456  

550  

DB132/144  Diablo 

Comiche 

Pari<Ward 

Silver  Seraph  

^Nativa 


Thetts 
2001 


Production 
(Mfr-s)  2001 


2,417 

3.426 

348 

100 

22 

8 

2,203 

723 

64 

290 

15Q 

45 

28 

51 

1,653 


2001 

theft  rate 

(per  1,000 

vehicles 

produced) 


0.4137 
0.2919 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 


•w'T?'®.^^^^'®.*^,!'"®""*^^*"'^^  ""de"^  ^^  Chrysler  nameplate  for  sale  in  a  U.S.  Territories  only  (Guam,  American  Samoa  Puerto  Rico)  and 
the  Virgin  Islands.  (St.  Thomas  &  St.  Croix).  '     . 

2  This  vehicle  was  manufactured  for  sale  only  in  Puerto  Rico  and  represents  the  U.S.  version  of  the  Montero  Sport  line. 


Issued  on:  September  12,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-23874  Filed  9-17-03;  8:45  am] 
BILUNG  CODE  4910-59-4> 


DEPARTMEffT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  596 
[Docket  NHTSA-03-15438] 
RIN  2127-AH99 

Federai  Motor  Veliicie  Safety 
Standards;  Child  Restraint  Systems; 
Child  Restraint  Ancliorage  Systems 
Phase-In  Reporting  Requirements; 
^Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule;  correction.- 

SUMMARY:  This  document  contains  a 
correction  to  a  final  rule  (Docket 
NHTSA-03-15438)  that  was  published 
Friday,  June  27,  2003.  The  rule 
responded  to  petitions  for 
reconsideration  of  final  rules  pertaining 
to  Federal  Motor  Vehicle  Safety 


Standard  (FMVSS)  No.  225,  Child 
Restraint  Anchorage  Systems. 

EFFECTIVE  DATE:  September  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deirdre  R.  Fujita,  Office  of  the  Chief 
Counsel,  NHTSA,  telephone  (202)  366- 
2992;  fax  (202)  366-3820,  400  Seventh 
St.,  SW.,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  that  is  the  subject  of  this  correction 
responded  to  petitions  for 
reconsideration  of  the  agency's  March 
1999  final  rule  establishing  Federal 
Motor  Vehicle  Safety  Standard  No.  225, 
Child  Restraint  Anchorage  Systems  (49 
CFR  571.225),  and  of  the  agency's 
previous  responses  to  petitions, 
published  in  August  1999  and  July 
2000. 

Need  for  Correction 

As  published,  the  final  rule  contains 
errorji  that  are  in  need  of  clarification. 
X)ne  error  leads  to  unclear  regulatory 
text  that  the  agency  wants  to  correct 
prior  to  October  1,  when  49  CFR  part 
571  is  annually  revised.  Other  errors  are 
more  minor  and  will  be  corrected  in  a 
subsequent  Federal  Raster  document 
that  responds  to  petitions  for 
reconsideration  received  on  the  June  27, 
2003  final  rule  (68  FR  38208). 


Correction  of  Publication. 

m  Accordingly,  the  publication  on  June 
27.  2003  (68  FR  38208,  FR  Doc.  03- 
15953)  amending  FMVSS  No.  225  is 
corrected  as  follows: 

§596.5    [CorFected] 

■  On  page  38231  in  the  first  column,  in 
instruction  4,  line  2,  the  phrase 
"introductory  test"  [sic]  is  removed. 

■  On  page38231  in  the  first  column, 
§596.5,  "Response  to  inquiries"  is 
corrected  to  read: 

§596.5    Response  to  irtquiries. 

At  anytime  during  the  production 
years  ending  August  31,  2000,  August 
31,  2001,  August  31,  2002,  and  August 
31,  2005,  each  manufactiner  shall,  upon 
request  fi-om  the  Office  of  Vehicle  Sarfety 
Compliance,  provide  information 
identifying  the  vehicles  (by  make, 
model  and  vehicle  identification 
number)  that  have  been  certified  as 
complying  with  Standard  No.  225  (49 
CFR  571.225).  The  manufacturer's 
designation  of  a  vehicle  as  a  certified 
vehicle  is  irrevocable. 

Issued  on  September  12,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  03-23880  Filed  9-18-03;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  68.  No.  182 

Friday.  September  19,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
fule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  2Q01 -NM-365-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGEf4CY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  Series 
airplanes.  This  proposal  would  require 
replacing  the  dual  shuttle  valve  in  the 
number  2  hydraulic  system  with  a  new 
improved  valve;  and,  for  certain 
airplanes,  modifying  the  hydraulic 
system.  This  action  is  necessary  to 
prevent  failure  of  the  dual  shuttle  valve 
in  the  number  2  hydraulic  system,  with 
reduced  maximum  elevator  rate  on  the 
left  side,  which  could  result  in  pilot 
induced  pitch  oscillation,  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  20,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2001 -NM- 
365-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
/'Docket  No.  2001-NM-365-AD"  in  the 
subject  line  and  need  not  be  submitted 


in  triplicate .  Comments  sent  via  the 
Internet  as  i  ittached  electronic  files  must 
be  formattei  I  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  servi  :e  information  referenced  in 
the  propose  d  rule  may  be  obtained  from 
Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  Tl  is  information  may  be 
examined  a ;  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SV^,  Renton,  Washington. 
FOR  FURTHEh  INFORMATION  CONTACT: 
Todd  Thon  pson.  Aerospace  Engineer, 
Internationi  il  Branch,  ANM-116,  FAA, 
Transport  /  irplane  Directorate,  1601 
Lind  Avenie,  SW.,  Renton,  Washington 
98055-405^:  telephone  (425)  227-1175; 
fax  (425)  22|7-1149. 
SUPPLEMEN'iARY  INFORMATION: 

Comments  Invited 

Interestec  persons  are  invited  to 
participate  n  the  making  of  the 
proposed  n  le  by  submitting  such 
written  dati ,  views,  or  arguments  as 
they  may  d(  isire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitte  d  in  triplicate  to  the  address 
specified  at  ove.  All  communications 
received  on  or  before  the  closing  date 
for  commer  ts,  specified  above,  will  be 
considered  jefore  taking  action  on  the 
proposed  n  le.  The  proposals  contained 
in  this  actic  n  may  be  changed  in  light 
of  the  comn  lents  received. 

Submit  c(  imments  using  the  following 
format: 

•  Organise  comments  issue-by-issue. 
For  exampl  3,  discuss  a  request  to 
change  the  ;ompliance  time  and  a 
request  to  c  lange  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  eaoi  issue,  state  what  specific 
change  to  tie  proposed  AD  is  being 
requested. 

•  Includa  justification  (e.g.,  reasons  or 
data)  for  eai  :h  request. 

Commen  s  are  specifically  invited  on 
the  overall   egulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propose  d  rule.  All  comments 
submitted  i  ^ill  be  available,  both  before 
and  after  th  3  closing  date  for  comments, 
in  the  Rulei  i  Docket  for  examination  by 
interested  [  ersons.  A  report 
summarizii.g  each  FAA-public  contact 
concerned  '  vith  the  substance  of  this 
proposal  w  II  be  filed  in  the  Rules 
Docket. 

Commemers  wishing  the  FAA  to 
acknowled  ;e  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-365-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter, 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-365-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe  , 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  fatigue  testing  revealed 
that  the  body  of  the  dual  shuttle  valve 
in  the  number  2  hydraulic  system  may    - 
crack  at  the  pressure  side.  This  cracking 
may  cause  the  loss  of  hydraulic  pressure 
to  the  left  inboard  elevator,  resulting  in 
reduced  maximum  elevator  rate  on  the 
failed  side,  for  which  the  flight  crew 
could  attempt  to  compensate.  This 
condition,  if  not  corrected,  could  result 
in  pilot  induced  pitch  oscillation,  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin 
2000-29-020,  dated  August  14,  2001. 
The  service  bulletin  describes 
procedures  for  replacing  the  dual 
shuttle  valve  in  the  number  2  hydraulic 
system  with  a  new,  improved  valve  on 
airplanes  that  have  had  Modification 
5952  implemented. 

Saab  has  also  issued  Service  Bulletin 
2000-29-010,  Revision  02,  dated 
August  14,  2001,  which  describes 
procedures  for  the  completion  of 
Modification  5952.  That  modification 
presents  changes  to  let  the  integrated 
hydraulic  package  (IHP)  operate  in  a 
standby  mode.  The  service  bulletin  also 
introduces  a  dual  shuttle  valve  in  the 
IHP  system,  changes  the  position  of  the 
check  valve,  replaces  the  IHP,  installs 
new  tubing  and  connections,  and 
introduces  a  new  filter. 

The  LFV  classified  Saab  Service 
Bulletin  2000-29-020  as  mandatory  and 
issued  Swedish  airworthiness  directive 
1-164,  dated  August  17,  2001,  to  ensure 
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the  continued  airworthiness  of  these 
airplanes  in  Sweden.  The  LFV  approved 
Saab  Service  Bulletin  2000-29-010, 
Revision  02. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Differences  Between  the  Proposed  Rule, 
Swedish  Airworthiness  Directive,  and 
the  Service  Bulletins 

Where  this  proposed  AD  would 
require  completion  of  Saab  Service 
Bulletin  2000-29-020,  dated  August  14, 
2001,  and  Saab  Service  Bulletin  2000- 
29-010,  Revision  02,  dated  August  14. 
2001,  the  LFV  has  specifically  mandated 
only  Service  Bulletin  2000-29-020. 
However,  that  service  bulletin  specifies 
that  Service  Bulletin  2000-29-010  must 
be  done  before  Service  Bulletin  2000- 
29-020,  so  Service  Bulletin  2000-29- 
010  may  be  implicitly  required  by  the 
LFV. 

As  a  result,  the  proposed  compliance 
time  differs  from  that  of  the  Swedish 
airworthiness  directive.  This  proposed 
AD  would  require  that  the  valve  be 
replaced  per  Service  Bulletin  2000-29- 
020  within  15,000  flight  hours  after  the 
effective  date  of  the  AD  if  Service 
Bulletin  2000-29-010  has  been 
incorporated.  If  Service  Bulletin  2000- 
29-010  has  not  been  incorporated,  this 
proposed  AD  would  require  its 
accomplishment  within  90  days,  and 
replacement  of  the  valve  within  15,000 
flight  hours  thereafter.  However,  the 
Swedish  airworthiness  directive  does 


not  specifically  mandate  incorporation 
of  Service  Bulletin  2000-29-010  and 
therefore  does  not  provide  a  compliance 
time  for  that  action. 

Saab  Service  Bulletin  2000-29-010, 
Revision  02,  dated  August  14,  2001,  also 
recommends  accomplishment  of  the 
actions  in  Saab  Service  Bulletins  2000- 
29-008,  2000-29-009,  2000-29-011, 
and  2000-29-013.  However,  this 
proposed  AD  would  not  require  those 
additioncd  actions. 

Changes  to  14  CFR  part  39/EfiEect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regidation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  only 
the  office  authorized  to  approve  AMOCs 
is  identified  in  each  individual  AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  proposed  replacement  would  take 
approximately  4  work  hoiu^  per 
airplane,  at  an  average  labor  rate  of  $65 
per  work  hour.  Parts  would  be  provided 
to  the  operator  at  no  charge.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  replacement  on  U.S.  operators 
is  estimated  to  be  $780,  or  $260  per 
airplane. 

The  proposed  modification,  if 
required,  would  take  approximately  60 
work  hours  per  airplane  at  an  average 
labor  rate  of  $65  per  work  hour.  Parts 
would  be  provided  to  the  operator  at  no 
charge.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  modification  is 
estimated  to  be  $3,900  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 


rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  oh  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economicimpact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  ^t  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  2001-NM-365- 
AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  as  listed  in  Saab  Service  Bulletin 
2000-29-020,  dated  August  14,  2001: 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  failure  of  the  dual  shuttle  valve 
in  the  number  2  hydraulic  system,  with 
reduced  maximum  elevator  rate  on  the  left 
side,  which  could  result  in  pilot  induced 
pitch  oscillation,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Replacement:  Modified  Airplanes 

(a)  For  airplanes  fhat  have  been  modified 
per  Saab  Service  Bulletin  2000-29-010, 
Revision  02,  dated  August  14,  2001 
(Modification  5952):  Within  15,000  flight 
hours  after  completing  Modification  5952, 
replace  the  dual  shuttle  valve  in  the  number 
2  hydraulic  system  with  a  new,  improved 
valve,  per  the  Accomplishment  Instructions 
of  Saab  Service  Bulletin  2000-29-020.  dated 
August  14.  2001. 

Modification  and  Replacement:  Unmodified 
Airplanes 

(b)  For  airplanes  that  have  not  been 
modified  per  Saab  Service  Bulletin  2000-29- 
010.  Revision  02,  dated  August  14.  2001 
(ModiRcation  5952):  Do  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD  within  the  times  specified. 

(1)  Within  90  days  after  the  effective  date 
of  this  AD,  modify  the  hydraulic  system,  per 
the  Accomplishment  Instructions  of  Saab 
Service  Bulletin  2000-29-010,  Revision  02, 
dated  August  14,  2001. 

(2)  Within  15,000  flight  hours  after 
accomplishing  paragraph  (b)(l>of  this  AD, 
replace  the  dual  shuttle  valve  in  the  number 
2  hydraulic  system  with  a  new,  improved 
valve,  per  the  Accomplishment  Instructions 
of  Saab  Service  Bulletin  2000-29-020,  dated 
August  14,  2001. 

Note  1:  Although  .Saab  Service  Bulletin 
2000-29-020,  dated  August  14,  2001;  and 
Saab  Service  Bulletin  2000-29-010,  Revision 
02.  dated  August  14,  2001;  specify  sending 
removed  or  replaced  parts  to  the 
manufacturer  or  the  vendor,  this  AD  does  not 
include  such  requirements. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  dual  shuttle  valve,  part 
number  7329114-721,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-164, 
dated  August  17,  2001.  '  " 

Issued  in  Renton,  Washington,  on 
September  15,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-23939  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviaion  Administration 

14  CFR  Part  B9 

[Docket  No.  2M)2-NM-306-AD] 
RIN  2120-AA64 

Airworthineas  Directives;  McDonnell 
Douglas  Mofel  DC-9-10,  DC-9-20, 
DC-9-30,  DC-9-40,  and  DC-9-50 
Series  Airplanes;  and  Model  DC-9-81 
(MD-81)  anc^  DC-9-82  (MD-82) 
Airplanes 


AGENCY: 

Administratibn 

ACTION: 

(NPRM) 


Federal  Aviation 

DOT. 
Notiie  of  proposed  rulemaking 


SUMMARY:  Tl  is  document  proposes  the 
supersedure  jf  an  existing  airworthiness 
directive  (AI  ),  applicable  to  certain 
McDonnell  E  ouglas  transport  category 
airplanes,  thi  it  currently  requires  an 
inspection  fc  r  chafing  and/or  abrasion, 
repair  if  nec«  ssary,  and  modification  of 
the  power  fe  sder  cable  installation.  This 
action  woulc  require  inspection  for 
proper  instal  ation,  damage,  or  abrasion 
of  the  power  feeder  cables  and  trough 
installations;  proper  installation  of 
caterpillar  gt  ammets  in  the  lightening 
holes;  and  re  jair  if  necessary.  This 
action  also  w  ould  require  modification 
of  the  power  feeder  cable  installation 
and  add  airp  anes  to  the  applicability  of 
the  AD.  The  ictions  specified  by  the 
proposed  AE  are  intended  to  prevent  a 
possible  loss  of  electrical  bus  power, 
which  could  result  in  a  potential  fire 
ignition  sour  :e  and  consequent  fire  in 
the  cabin.  Tl  is  action  is  intended  to 
address  the  i  ientified  unsafe  condition. 
DATES:  Comt  lents  must  be  received  by 
November  3,  2003. 
ADDRESSES:  1  lubmit  comments  in 
triplicate  to  i  he  Federal  Aviation 
Administrati  on  (FAA),  Transport 
Airplane  Dir  jctorate,  ANM-114, 
Attention:  Ri  lies  Docket  No.  2002-NM- 
306-AD,  16C  1  Lind  Avenue,  SW., 
Renton,  Was  lington  98055-4056. 
Comments  n  ay  be  inspected  at  this 
location  betvreen  9  a.m.  and  3  p.m., 
Monday  thrc  ugh  Friday,  except  Federal 
holidays.  Co  nments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  i  lent  via  the  Internet  using 
the  foUowin  ;  address:  9-anin- 
nprmcomme  nt@faa.gov.  Comments  sent 
via  fax  or  th«  Internet  must  contain 
"Do.cket  No.  2002-NM-306-AD"  in  the 
subject  line  (  nd  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  a  tached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASC  I  text. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  coinments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  Eire  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  2002-NM-306-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-306-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  10,  1986,  the  FAA  issued 
AD  85-25-06,  amendment  39-5177  (50 
PR  49833,  December  5,  1985), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  C-9  (military) 
series  airplanes,  to  require  inspection  of 
the  power  feeder  cable  installation, 
repair  if  necessary,  and  modification  of 
the  power  feeder  cable  installation 
between  the  electrical  power  center  and 
the  respective  generators.  That  action 
was  prompted  by  reports  of  chafing  and/ 
or  abrasion  of  the  power  feeder  cables 
and  six  instances  of  shorted  1  power 
feeder  cables.  The  chafing  and/or 
abrasion  was  attributed  to  power  feeder 
cables  riding  against  bulkhead 
feedthroughs,  floor  panel  clipnuts,  and 
lightening  holes  in  transition  areas 
below  floor  level.  The  requirements  of 
that  AD  are  intended  fo  eliminate  a 
potential  fire  ignition  source  from  the 
generator  power  feeder  cable 
installation. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  advised  the  FAA  that 
additional  airplanes  have  been 
identified  that  also  may  be  subject  to  the 
identified  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  (ASB)  DC9-24A078,  Revision 
04,  dated  May  25,  2000,  which  describes 
procedures  for  a  general  visual 
inspection  for  damage  such  as  sharp 
object  penetration  or  abrasion  damage  of 
the  power  feeder  cables,  a  general  visual 
inspection  of  the  power  feeder  cables, 
troughs  and  associated  hardware  for 
secure  and  proper  installation,  and 
repair  if  necessary.  That  ASB  also 
describes  procedures  for  installing 
grommets  on  all  lightening  holes  where 
the  power  feeder  cables  pass  through, 
and  performing  a  generator  control  relay 
test  on  any  repaired  power  feeder 
cables.  For  certain  airplanes,  that  ASB 
also  describes  modification  of  the  power 
feeder  cable  installation  (including 
installing  lightening  hole  grommets. 


replacing  clipnuts  with  clipnuts 
specified  in  the  ASB,  as  applicable,  and 
performing  a  generator  circuit  relay 
test).  Additionally,  that  ASB  adds 
airplanes  to  the  effectivity  of  the  ASB. 
Accomplishment  of  the  actions 
specified  in  the  ASB  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  85-25-06  to  require 
general  visual  inspections  for  proper 
installation,  damage,  or  abrasion  of  the 
power  feeder  cables  and  trough 
installations;  proper  installation  of 
caterpillar  grommets  in  the  lightening 
holes;  and  repair  if  necessary.  For 
certain  airplanes,  this  proposed  AD 
would  require  modification,  as 
described  previously,  of  the  power 
feeder  cable  tfistallation.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previouslyi 

Explanation  of  Change  to  Applicability 

The  FAA  has  revised  the  applicability 
of  this  proposed  AD  to  reference  the 
appropriate  models  as  listed  in  the 
current  published  Type  Certification 
Data  Sheet. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  1,050 
airplanes  of  the  affected  design  in  the 


worldwide  fleet.  The  FAA  estimates  that 
475  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 
•    The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  (depending  on  the 
applicable  airplane  group  specified  in 
the  service  bulletin)  from  1  work  hour 
per  airplane  to  25  work  hours  per 
airplane  to  acconiplish,  at  an  average 
labor  rate  of  $65  per  work  hour.  Certain 
airplane  groups  (1,  2,  and  7)  do  not 
require  parts.  For  certain  other  airplane 
groups  (5  and  6),  required  parts  would 
cost  approximately  $291  to  $428  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  requirements  of  . 
this  AD  on  U.S.  operators  is  estimated 
to  be  between  $65  per  airplane  for 
certain  airplane  groups,  and  $2,053  per 
airplane  for  certain  other  airplane 
groups. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
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flashlight,  or  dr^plight 
removal  or  o 
Stands,  ladders 
to  gain  proximily 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regiilations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701.       hole  grommets 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5177  (50  FR 
49833,  December  5, 1985),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  2002-NM-306- 
AD.  Supersedes  AD  85-25-06. 
Amendment  39-5177. 

Applicability:  Model  DC-9-1 1 ,  DC-9-1 2 , 
DC-9-13.  DC-9-14,  DC-»-15,  and  DC-9-15F 
airplanes;  Model  DC-9-21  airplanes;  Model 
DC-9-31,  DC-9-32,  DC-9-32  (VC-9C),  DC- 
9-32F,  DC-9-32F  (C-9A  and  C-9B),  DC-9- 
33F,  DC-9-34  and  DC-9-34F  airplanes: 
Model  DC-9-41  airplanes;  Model  DC-9-51 
airplanes;  and  Model  DC-9-81  (MD-81)  and 
DC-9-82  (MD-82)  airplanes;  as  specified  in 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-24A078,  Revision  04.  dated  May  25. 
2000;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  possible  loss  of  electrical  bus 
power  due  to  chafing  and/or  abrasion  of  the 
power  feeder  cable  installation,  which  could 
result  in  a  potential  fire  ignition  source  and 
consequent  fire  in  the  cabin;  accomplish  the 
following: 


and  may  require 
pedmg  of  access  panels  or  doors, 
or  platforms  may  be  required 
y  to  the  area  being  checked." 


Note  2:  It  is  ribt  necessary  to  inspect  power 
feeder  cables  th  it  are  contained  in  conduit. 

(b)  If  any  abrs  sion  or  damage  is  found  on 
the  power  feed«  r  cables  and  troughs  or  any 
improper  instal  ation  of  the  caterpillar 
grommets  in  th«  lightening  holes  is  detected 
during  the  inspi  (ctions  required  by  paragraph 
(a)  of  this  AD,  h  jfore  further  flight,  repair  per 
the  Work  Instru  :tions  of  McDonnell  Douglas 
ASB  DC9-24A(^8,  Revision  04,  dated  May 
25,  2000. 

(c)  Within  2  iJears  after  the  effective  date 
of  4his  AD,  moc  ify  the  power  feeder  cable 

nstallation  (inc  luding  installing  lightening 

replacing  clipnuts  with 
clipnuts  specifi  ;d  in  McDonnell  Douglas 
ASB  DC9-24AC  78,  Revision  04,  dated  May 
25,  2000,  as  apj  licable,  and  performing  a 
generator  circui  t  relay  test),  per  the  Work 
Instructions  of !  McDonnell  Douglas  ASB 
DC9-24A078,  ^vision  04,  dated  May  25. 
2000. 

Acceptable  Me§iods 

(d)  Accompli 
specified  in  Mc0Qjtnell 
Service  Bullet 
Revision  1 
2,  dated  March 
July  17,  1987:hfefore 
AD,  is  acceptah  e 
with  the  n 


,  dat(  d 


Alternative  Methods 

(e)  In  accords  n 
Manager,  Los  A  ng 
Office  (AGO),  F  AA 
alternative  metpods 
AD. 


?e 


Inspection 

(a)  Within  2  years  afterthe  effective  date 
of  this  AD,  perform  a  general  visual 
inspection  for  proper  installation,  damage 
[e.g.,  evidence  of  sharp  object  penetration),  or 
abrasion  of  the  power  feeder  cables  and 
trough  installations,  and  for  proper 
installation  of  caterpillar  grommets  in  the 
lightening  holes;  per  the  Work  Instructions  of 
McDonnell  Douglas  Alert  Service  Bulletin 
(ASB)  DC9-24A078,  Revision  04,  dated  May 
25.  2oqo. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting. 


of  Compliance 

ihment  of  the  actions 

Douglas  DC-9 
24-78.  dated  April  9,  1985; 

December  9,  1985;  Revision 
20,  1986:  or  Revision  3,  dated 
the  effective  date  of  this 
as  a  method  of  compliance 
of  this  AD. 


equin  ments 


of  Compliance 

ce  with  14  CFR  39.19.  the 
;eles  Aircraft  Certification 
is  authorized  to  approve 
of  compliance  for  this 


,  Washington,  on 
003. 


Issued  in  Reijton, 
September  15, ; 

All  Bahrami, 

Acting  Manage 
Directorate,  Aii  craft  ( 

(FR  Doc.  03-23P38  Filed  9-18-03;,8:45  am] 
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DEPARTMEI^  OF  TRANSPORTATION 
Federal  Aviaf  on  Administration 

14  CFR  Part  is 

[Docket  No.  20101 -NM-269-AD] 
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Series 


agency: 
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Directives;  Dassault 
900  EX  and  Mystere- 
Airplanes 


Federal  Aviation 
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Supp  lemental  notice  of 
ruliimaking;  reopening  of 


per  lod. 


SUMMARY:  Th  is  document  reyises  an 
earlier  propo  sed  airworthiness  directive 


(AD),  applicable  to  certain  Dassault 
Model  Falcon  900  EX  and  Mystere- 
Falcon  900  series  airplanes,  that  would 
have  required  installing  an  attachment 
support  assembly  for  the  fire 
extinguishing  piping  in  the  baggage 
compartment.  This  new  action  revises 
the  proposed  rule  by  proposing  to  add 
a  requirement  to  modify  the  liner  panel 
of  the  baggage  compartment  for  certain 
airplanes.  The  actions  specified  by  this 
new  proposed  AD  are  intended  to 
prevent  distortion  of  the  fire 
extinguishing  discharge  nozzle  as  a 
result  of  the  nozzle  not  being  secure, 
which  could  result  in  poor  diffusion  of 
the  fire  extinguishing  agent  in  the  event 
of  a  fire  in  the  baggage  compartment. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  15,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA)^  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
269-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  ai  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcoinment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-269-AD"  in  tlie 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassauh  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as  • 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 


Federal  Register / Vol.  68,  No.  182 /Friday.  September  19.  2003 /Proposed  Rules  54867 


be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-269-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-269-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFT? 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Dassauh  Model  Falcon  900  EX  and 
Mystere-Falcon  900  series  airplanes, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  January  30,  2003  (68  FR 
4739).  That  NPRM  (the  "original 
NPRM")  would  have  required  installing 
an  attachment  support  assembly  for  the 
fire  extinguishing  piping  in  the  baggage 
compartment.  The  original  NPRM  was 
prompted  by  a  report  of  a  damaged 
(distorted)  discharge  nozzle.  This 
condition,  if  not  corrected,  could  result 
in  poor  diffusion  of  the  fire 


extinguishing  agent  in  the  event  of  a  fire 
in  the  baggage  compartment. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  original  NPRM. 

Request  To  Cite  Revised  Service 
Bulletin 

The  original  issue  of  Dassault  Service 
Bulletin  F900-279  was  cited  in  the 
original  NPRM  as  the  appropriate  source 
of  service  information  for  the  support 
assembly  installation  on  Model  Mystere- 
Falcon  F900  series  airplanes.  The 
manufacturer  (and  sole  ccanraenter  on 
the  original  NPRM)  discovered  that 
Dassault  Ser\ice  Bulletin  F900-279  is 
not  "totally  efficient"  for  Model 
Mystere-Falcon  F900  series  airplanes, 
serial  numbers  (S/Ns)  1  through  59,  that 
weren't  modified  in  production 
(Modification  M874).  Modification 
M874  introduces  a  different  angle  of  the 
nozzle  and  the  associated  cutting  in  the 
liner  panel.  The  manufacturer  has 
issued  Dassault  Service  Bulletin  F900- 
279,  Revision  1,  dated  May  15,  2002.  to 
provide  procedvues  to  reinforce  the 
extinguishing  diffuser  fitting  and  ensure 
the  proper  upward  direction  of  the 
nozzle.  The  manufacturer  requests  that 
the  original  NPRM  be  revised  to  cite 
Revision  1  of  the  service  bulletin. 

The  FAA  concurs.  Revision  1  of  the 
service  bulletin  adds  procedures  for 
airplanes  having  S/Ns  1  through  59  that 
were  modified  in  accordance  with  the 
original  issue  of  Service  Bulletin  F900- 
279.  The  Direction  Generale  de 
r Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recognizing  the  need  for  different 
requirements  for  the  different  affected 
airplane  models,  issued  French 
airworthiness  directives  2001-192- 
034(B)  Rl  (for  Model  F900EX  series  " 
airplanes)  and  2002-261(8)  (for  Model 
Mystere-Falcon  F900  series  airplanes), 
both  dated  May  15,  2002,  to  account  for 
the  possible  incorporation  of 
Modification  M874.  Paragraph  (a)  in  this 
supplemental  NPRM  has  been  revised  to 
cite  Revision  1  of  Service  Bulletin 
F900-279. 

Request  To  Revise  the  Applicability 

The  commenter  requests  that  the 
applicability  specified  in  the  original 
NPRM  be  revised,  and  suggests  specific 
language  intended  to  more  correctly 
define  the  affected  airplanes. 

In  light  of  the  service  bulletin  revision 
and  production  modification  for  certain 
models,  we  concur  with  the  request  and 
have  revised  the  applicability 
accordingly  in  this  supplemental 
NPRM. 


Request  To  Revise  Requirement 

The  commenter  notes  that  the 
paragraph  numbering  in  the 
Accomplishment  Instructions  is  no 
longer  the  same  in  both  service 
bulletins.  The  commenter  requests  that 
paragraph  (a)  of  the  original  NPRM  be 
revised  to  reflect  the  additional  steps  in 
Service  Bulletin  F900-279,  Revision  1. 
which  account  for  the  possible 
incorporation  of  Modification  M874. 

The  FAA  agrees.  Paragraph  (a)  has 
been  revised  in  this  supplemental 
NPRM  to  more  clearly  identify  the 
applicable  service  information  for  the 
corresponding  actions. 

Request  To  Cite  New/Revised  French 
Airworthiness  Directives 

The  commenter  requests  that  the 
original  NPRM  be  revised  to  cite  the 
new/revised  French  airworthiness 
directives. 

We  agree  and  have  accordingly 
revised  Note  1  in  this  supplemental 
NPRM  (Note  3  in  the  original  NPRM). 

Request  To  Require  Report 

The  commenter  requests  that  the 
original  NPRM  be  revised  to  require  the 
compliance  report  recommended  in  the 
service  bulletins.  The  commenter  asserts 
that  the  reports  help  provide  better 
customer  support.         « 

We  do  not  concur  with  the  request  to 
require  such- a  report.  The  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  requires  agencies  to  consider  the 
extent  of  the  paperwork  burden  that  will 
accompany  any  new  rule.  This  Act  is 
intended  to  reduce  these  burdens  by 
requiring  agencies  not  only  to  analyze 
the  information  collection  and  reporting 
costs  they  are  imposing  on  the  private 
sector,  but  to  use  those  analyses  to 
minimize  the  cost.  Therefore,  we  cannot 
justify  imposing  this  burden,  which 
would  not  help  to  eliminate  the  unsafe 
condition.  ' 

Conclusion 

Since  certain  changes  expand  the 
scope  of  the  original  NPRM,  we  have 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10.  2002.  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22,  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance 
(AMOCs).  Because  we  have  now 
included  this  material  in  part  39,  only 
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the  office  authorized  to  approve  AMOCs 
is  identified  in  each  individual  AD. 

Change  to  Labor  Rate  Estimate  ' 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

We  estimate  that  150  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  about  3  work  hours  per 
airplane  to  install  the  support  assembly, 
at  an  average  labor  rate  of  $65  per  work 
hour.  Required  parts  would  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  igures,  the 
cost  impact  of  this  propoa  jd  action  on 
U.S.  operators  is  estimated  to  be 
$29,250,  or  5195  per  airplane. 

If  required,  the  panel  modification 
would  take  about  4  work  hours  per 
airplane,  at  an  average  labor  rate  of  $65 
per  work  hoiir.  Based  on  these  figures, 
the  cost  Impact  of  the  proposed  panel 
modification  is  estimated  to  be  about 
$260  per  airplane. 


The  cost  inlpact  figures  discussed 
above  are  bas^d  on  assumptions  that  no 
operator  has  jet  accomplished  any  of 
the  proposedlrequirements  of  this  AD 
action,  and  tl^t  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figure^  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actua!  ly  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  coi  is,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  tim(  i,  or  time  necessitated  by 
other  adminii  trative  actions. 

Regulatory  Ii  ipact 

The  regulations  proposed  herein 
woulH  not  have  a  substantial  direct 
effect  on  the  I  Itates,  on  the  relationship 
between  the  i  ational  Government  and 
the  States,  or  on  the  distribution  of 
power  and  re  sponsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determin  ad  that  this  proposal 
would  not  ha  /e  federalism  implications 
under  Execut  ;ve  Order  13132. 

For  the  reai  ons  discussed  above,  I 
certify  that  th  is  proposed  regulation  (1) 
is  not  a  "sign  ficant  regulatory  action" 
under  Execut  ve  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pdlicies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,;  will  not  have  a  significant 
economic  impact,  positive  or  negative, 

TABL.E— Applicability 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation:  Docket  2001-NM-269- 
AD. 
Applicability:  The  following  airplanes, 
certificated  in  any  category: 


Model- 


deluding  airplanes  modified  In  accordance  witfi  Dassault 
Service  Bulletin — 


Which  corresponds 

to  Dassault 

Modification — 


Mystere-Falcon  900  series  airplanes 
Falcon  900EX  series  airplanes  


Ml  900-279.  dated  June  7,  2001 


F900-279,  Revision  1,  dated  May  15,  2002 


or 

FaX)EX-142,  dated  June  7,  2001 


M3368. 

M3368  and  M874. 

F900EX  M3368. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  distortion  of  the  fire 
extinguishing  discharge  nozzle  as  a  result  of 
the  nozzle  not  being  secure,  which  could 
result  in  poor  diffusion  of  the  fire 
extinguishing  agent  in  the  event  of  a  fire  in 
the  baggage  compartment,  accomplish  the 
following: 

Installation 

(a)  Within  7  months  or  330  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
comes  first,  install  an  attachment  support 
assembly  for  the  fire  extinguishing  piping  in 
the  baggage  compartment,  in  accordance  with 
the  following  service  information,  as 
applicable: 

(1)  For  Model  Falcon  900  EX  series 
airplanes:  Paragraphs  2. A.  through  2.C.  of  the 
Accomplishment  Instructions  of  Dassault 
Service  Bulletin  F900EX-142,  dated  June  7. 
2001. 


ti 


(2)ForMod«l 
airplanes:  Para  ^aph 
applicable,  of 
Instructions  o 
F900-279,  Revision 
Paragraph  2.B 
includes  a  mo< 
the  baggage  copi 
having  serial 
inclusive,  with 
downward. 


Mystere-Falcon  F900  series 

s  2. A.  through  2.n.,  as 
e  Accomplishment 
f|Dassault  Service  Bulletin 

1,  dated  May  15,2002. 
of  this  service  bulletin 
fication  of  the  liner  panel  of 
partment  for  airplanes 
n^imbers  1  through  59 
the  nozzle  directed    ' 


Issued  in  Ronton,  Washington,  on 
September  15,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  D  )C.  03-23937  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


Alternative  Methods 

(b) In  acc 
Manager,  International 


coin 


FAA,  is  autho 
methods  of 

Note  1:  The 
in  French  a 
192-034(B)  Rl 
May  15,  2002 


of  Compliance 

with  14  CFR  39.19,  the 
Branch,  ANM-1 16, 
I  ized  to  approve  alternative 
pliance  for  this  AD. 
ubject  of  this  AD  is  addressed 
irwfcrthiness  directives  2001- 
and  2002-261(8).  both  dated 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-S8-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing . 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airvirortliiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes,  that  would  have  required 
replacement  of  the  hinge  assemblies  on 
certain  escape  slide  compartments  of 
the  forward  doors  with  new,  stronger 
hinge  assemblies.  This  new  action 
revises  the  proposed  rule  by  adding  an 
inspection  for  incorrectly  crimped  hinge 
assemblies,  and  corrective  action  if 
necessary,  for  certain  airplanes.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  forward 
door  escape  slides  from  falling  out  of 
their  compartments  into  the  airplane 
interior  and  inflating,  which  could 
impede  an  evacuation  in  the  event  of  an 
emergency.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  14,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
88-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-88-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 


examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Cabin  Safety  and  Environmental 
Systems  Branch,  ANM-150S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6435;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  aife  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-88-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-88-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-300,  -400.  and  -500 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  July  9,  2002 
(67  FR  45412).  That  NPRM  (the 
"original  NPRM")  would  have  required 
replacement  of  the  hinge  assemblies  on 
certain  escape  slide  compartments  of 
the  forward  doors  with  new,  stronger 
hinge  assemblies.  The  original  NPRM 
was  prompted  by  an  investigation  that 
revealed  that  the  soft  aluminum  hinge 
assemblies  on  the  escape  slide 
compartments  on  affected  airplanes  are 
susceptible  to  deformation.  That 
condition,  if  not  corrected,  could  result 
in  forward  door  escape  slides  falling  out 
of  their  compartments  into  the  airplane 
interior  and  inflating,  which  could 
impede  an  evacuation  in  the  event  of  an 
emergency. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to. 
the  original  NPRM. 

Support  for  the  Original  NPRM 

Several  commenters  support  the 
original  NPRM.  One  commenter  adds 
that  accomplishment  of  the  proposed 
actions  will  help  eliminate  unintended 
slide  deployments  on  affected  airplanes'. 

Request  To  Cite  Revised  Service 
Bulletin 

The  manufacturer  states  that  Boeing 
Service  Bulletin  737-25-1430.  dated 
February  22,  2001,  misidentifies  certain 
part  numbers  in  the  Existing  Parts 
Accountability  table.  (That  service 
bulletin  was  cited  as  the  appropriate 
soiu-ce  of  service  information  for  the 
actions  specified  in  the  original  NPRM.) 
The  manufacturer  advises  of  the 
revision  of  that  service  bulletin  to 
correct  the  part  number  discrepancy, 
and  requests  that  the  original  NPRM  be 
revised  to  cite  the  revised  service 
bulletin. 

The  FAA  agrees  with  the  request. 
Revision  1  of  the  service  bulletin,  dated 
April  10,  2003,  was  issued  to  correct  the 
part  niunbers  and  to  add  an  inspection 
for  incorrectly  crimped  hinge 
assemblies  for  airplanes  already 
modified  by  the  original  issue  of  the 
service  bulletin,  which  may  have  not 
ensured  that  all  hinge  assemblies  are 
crimped  at  one  orlioth  ends.  An 
incorrectly  crimped  hinge  assembly  may 
not  hold  the  hinge  pin  correctly.  In  this 
supplemental  NPRM: 
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•  Paragraph  (a)  has  been  revised  to 
limit  its  applicability  to  airplanes  on 
which  the  original  issue  of  the  service 
bulletin  has  not  been  done. 

•  Paragraph  (a)  has  been  revised  to 
cite  Revision  1  of  the  service  bulletin. 

•  New  paragraph  (b)  has  been  added 
to  require  inspection  of  airplanes  on 
which  the  original  service  bulletin  was 
done. 

•  Subsequent  paragraphs  have  been 
reidentified  accordingly. 

Request  To  Withdraw  the  Proposed  AD 

One  commenter  requests  withdrawal 
of  the  proposed  AD  as  unnecessary.  The 
conunenter  suggests  that  the  proposed 
AD  was  prompted  by  an  isolated 
incident  during  which  multiple 
unfavorable  conditions  existed.  The 
commenter,  an  operator,  reports  that, 
since  the  early  1990s,  its  affected 
airplanes  have  flown  over  seven  million 
miles  without  an  escape  slide  inflating 
inside  the  cabin. 

The  FAA  does  not  agree  with  the 
reqoest  to  withdraw  the  original  NPRM. 
While  few  slides  have  actually  inflated 
inside  an  airplane,  there  have  been 
multiple  incidents  of  escape  slides 
dropping  out  of  the  closed  door- 
mounted  stowage  "compartment  into  the 
passenger  compartment.  An  escape  slide 
that  drops  out  of  its  compartment  could 
automatically  inflate  inside  the 
passenger  compartment  and  impede  an 
emergency  evacuation.  This 
supplemental  NPRM  would  mandate  a 
design  change  that  will  prevent  the  slide 
firom  dropping  out  of  its  closed 
compartment. 

Request  for  Additional  Information 

One  commenter,  an  operator,  suggests 
that  the  manufactiuer  investigate  the 
prevalence  of  the  incident  that 
prompted  this  AD  [i.e.,  an  escape  slide 
dropping  out  of  its  closed  door-mounted 
stowage  compartment  and  inflating 
inside  the  passenger  compartment).  The 
operator  asserts  its  intent  to  ascertain 
the  background  of  the  unsafe  condition 
by  requesting  from  Boeing  all  previous 
correspondence  on  this  issue  between 
the  manufacturer  and  operators. 

The  FAA  acknowledges  the  comment, 
although  the  commenter  requests  no 
specific  change  to  the  original  NPRM.  In 
light  of  the  previous  comment  and 
response,  the  FAA  finds  it  necessary  to 
proceed  with  this  AD  action  to  address 
the  identified  imsafe  condition. 

Request  To  Extend  the  Compliance 
Time 

Several  commenters  request  that  the 
proposed  compliance  time  to  replace 
the  hinge  assemblies  be  extended  from 
24  months  to  36  months  to  enable 


operators  to  dp  the  work  during  the 
normal  overhaul  schedule  for  the  escape 
slides. 

The  FAA  ag  rees  with  this  request,  hi 
revising  this  c  impliance  time,  the  FAA 
considered  thi  t  saifety  implications,  parts 
availability,  ai  id  typical  maintenance 
schedules  of  affected  operators. 
Extending  the  compliance  time  to  the 
suggested  36  i  lonths  will  not  adversely 
affect  safety  bi  it  will  accommodate  the 
time  necessar  '  for  the  operators  to 
obtain  replace  ment  parts  and  schedule 
the  work.  Pars  graph  (a)  of  the  original 
NPRM  has  be«  n  revised  accordingly  in 
this  supplemeatal  NPRM. 

Request  To  Ri  vise  Compliance  Time 

Several  con  menters  request  revision 
of  paragraph  (  j)  of  the  original  NPRM 
(paragraph  (c)  in  this  supplemental 
NPRM),  whicl  I  specifies  that  certain 
hinge  assemb!  ies  may  no  longer  be 
installed  after  the  effective  date  of  the 
AD.  The  comi  lenters  request  that  this 
compliance  ti;  ne  be  extended  to 
coincide  with  the  compliance  time  to 
replace  all  hii  ge  assemblies.  The 
commenters  s  ate  that  this  extension 
would  give  op  erators  more  time  to 
update  airplai  le  manuals  and  prevent 
unforeseen  delays  if  parts  are  not 
readily  available. 

The  FAA  does  not  agree.  Once  an 
unsafe  condition  has  been  identified, 
the  FAA  generally  prohibits  that 
condition  from  being  iiltroduced  (or  re- 
introduced) idto  the  fleet.  When  it  is 
determined  that  replacement  (safe)  parts 
are  immediately  available  to  operators, 
the  FAA  typiqally  prohibits  installation 
of  the  unsafe  J)arts  as  of  the  effective 
date  of  the  AD.  While  this  AD  action 
was  being  developed,  the  FAA  carefully 
considered  all  relevant  information 
including  parts  availability  and 
determined  tnat  sufficient  parts  would 
be  available  to  meet  operator  demand. 

Further,  tha  FAA  considers  the  period 
of  time  between  publication  of  the  final 
rule  in  the  Federal  Register  and  the 
effective  date  of  the  AD  (35  days) 
sufficient  for  i  >perators  to  determine 
their  inunedii  te  need  for  parts  and  to 
obtain  them,  fi  individual  cases  where 
this  is  not  posisible,  this  supplemental 
NPRM  contains  a  provision  (in 
paragraph  (d)j  that  would  allow 
operators  to  request  an  extension  of  the 
compliance  time,  based  upon  a  specific 
.  showing  of  n(  ed.  The  FAA  considers 
that  this  prov  sion  ensures  an  adequate 
level  of  safety  without  imposing  any 
undue  burdei  on  operators. 

.  No  change  o  this  supplemental 
NPRM  is  nec<  ssary  regarding  this  issue. 


Request  for  Coindding  Compliance 
Times 

One  commenter  questions  the  timing 
of  this  AD  in  connection  with  the 
issuance  of  AD  2001-1 5-01 , 
amendment  39-12335  (66  FR  38361. 
July  24,  2001).  AD  2001-15-01  requires 
modification  of  the  escape  slides  by 
modifying  the  latch  assembly  and 
installing  a  cover  assembly  on  the 
trigger  housing  of  the  inflation  cylinder. 
The  commenter  advises  that  the  two 
ADs  will  require  closely  associated 
work  at  different  times.  The  FAA  infers 
that  the  commenter  requests 
harmonization  of  the  ADs'  compliance 
times. 

The  FAA  does  not  agree.  The 
compliance  time  for  AD  2001-15-01  is 
18  months  for  some  actions  and  36 
months  for  the  remaining  actions, 
effective  from  August  28,  2001. 
Therefore,  a  coordinated  work  schedule 
for  the  two  ADs  would  necessitate  a 
shorter  compliance  time  for  the 
proposed  requirements  in  this 
supplemented  NPRM.  As  stated 
previously,  the  FAA  finds  the  proposed 
compliance  time'extended  to  36  months 
as  requested 'to  be  adequate.  No  further 
change  to  this  supplemental  NPRM  is 
necessary  regarding  the  compliance 
time. 

Request  To  Provide  Alternative  Actions 

One  commenter  requests  that  the 
original  NPRM  be  revised  to  provide  for 
the  option  of  repetitively  inspecting  and 
testing  the  hinge  assemblies,  instead  of 
replacing  them  within  the  specified 
compliance  time.  The  commenter  states 
that  the  alternative  repetitive 
inspections  would  prevent  the 
unnecessary  replacement  of  functional 
parts. 

The  FAA  does  not  agree,  based  on  the 
determination  that  the  subject  hinge 
assemblies  are  weak  and  must  be 
replaced  within  the  proposed 
compliance  time.  The  FAA  has 
determined  that  long-term  continued 
operational  safety  Mdll  be  better  ensured 
by  modifications  or  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  provide  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fieet.  This, 
coupled  with  a  better  imderstanding  of 
the  human  factors  associated  with 
numerous  repetitive  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  special  procediu-es  and 
more  emphasis  on  design 
improvements.  The  proposed 
modification  requirement  is  consistent 
with  these  considerations.  No  further 
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change  to  this  supplemental  NPRM  is 
necessary  regarding  this  issue. 

Request  To  Allow  Alternative  Finishes 

One  commenter  prefers  that  the 
service  bulletin  avoid  specifying  the 
finish  (for  the  primer  or  topcoat)  to  be 
used  to  conceal  the  flush  rivets.  Because 
some  operators  may  have  already 
painted  the  container  assemblies  with 
an  unspecified  finish,  the  operator 
suggests  that  the  original  NPRM  be 
revised  to  specifically  allow  use  of  an 
"equivalent"  finish. 

The  FAA  does  not  agree.  An 
"operator's  equivalent  procedure"  may 
be  used  only  if  approved  as  an 
alternative  method  of  compliance 
(AMOC)  in  accordance  with  paragraph 
(d)  of  this  supplemental  NPRM.  No 
change  to  this  supplemental  NPRM  is 
necessary  regarding  this  issue. 

Request  To  Revise  Reference  to  Service 
Bulletin  Figure 

One  operator  suggests  that  Boeing 
Service  Bulletin  737-25-1430  depicts 
the  latch  assembly  in  use  before  AD 
2001-15-01  was  issued.  This  latch 
assembly,  part  number  65C19901-20,  is 
depicted  in  Figure  2,  Sheet  2  of  6,  of 
that  service  bulletin.  The  commenter 
suggests  this  was  an  oversight,  but 
expresses  concern  about  the  potential 
confusion  it  may  raise  for  other 
operators.  The  FAA  infers  that  the 
commenter  requests  that  reference  to 
this  figure  be  revised  or  removed  from 
the  proposed  AD. 

The  FAA  agrees.  As  stated  earlier,  this 
supplemental  NPRM  has  been  revised  to 
cite  Revision  1  of  the  service  bulletin, 
which  includes  the  commenter's 
suggested  change. 

Request  To  Revise  Part  Reidentification 
Method 

One  commenter  requests  a  revision  of 
the  method  of  reidentification 
(reidentifying  the  part  number) 
specified  in  the  original  NPRM.  The 
commenter  doubts  that  the  existing  part 
number  would  be  present  on  all  affected 
escape  slide  covers,  which  may  have 
been  subject  to  prior  maintenance, 
repair,  or  repainting.  The  commenter 
suggests  reidentifying  the  reworked 
escape  slide  compartment  by  adding 
"SB  737-25-1430  Compliant"  adjacent 
to  any  existing  part  numbers. 

The  FAA  does  not  agree  with  the 
request.  Reidentification  with  the  new 
part  number,  as  proposed  in  this 
supplemental  NPRM,  would  ensure  that 
the  correct  part  number  is  installed. 
However,  the  FAA  may  consider 
requests  for  AMOCs  if  submitted  with 
detailed  procedures  that  would  ensure 
an  acceptable  level  of  safety,  under  the 


provisions  of  paragraph  (d)  of  this 
supplemental  NPRM. 

Request  To  Revise  Description  of 
Unsafe  Condition 

The  manufacturer  states  that  an 
escape  slide  released  from  its 
compartment  into  the  airplane  interior 
would  not  cdways  automatically  inflate. 
The  commenter  requests  that  the 
original  NPRM  be  revised  to  imply  only 
the  potential  for  the  slide  to  inflate — ^the 
slide  "could,"  rather  than  "would," 
automatically  inflate.  The  original 
NPRM  refers  to  one  incident  of  the 
escape  slide  inflating  inside  the 
airplane;  in  that  instance,  the 
commenter  suggests  that  the  severe 
swerving  motion  of  the  airplane  likely 
caused  the  escape  slide  to  move  across 
the  floor  and  inflate.  The  FAA  infers 
that  the  commenter  requests  that  the 
discussion  of  the  unsafe  condition 
identified  in  the  original  NPRM  be 
reworded  accordingly. 

The  FAA  agrees  that  the  commenter's 
suggested  wording  is  clearer  than  the 
wording  in  the  Discussion  section  of  the 
original  NPRM.  Although  this 
supplemental  NPRM  does  not  repeat 
that  section,  the  events  associated  with 
the  identified  unsafe  condition  are 
clarified  in  the  discussion  under 
"Request  to  Withdraw  the  Proposed 
AD." 

Request  To  Revise  Cost  Estimate 

Several  cdmmenters  report  that  the 
price  of  the  replacement  parts  has 
increased  since  the  original  NPRM  was 
issued.  The  manufacturer  has  confirmed 
that  the  current  parts  cost  is  $1,569.  The 
Cost  Impact  section  has  been  revised 
accordingly  in  this  supplemental 
NPRM. 

Additional  Changes  to  the  Original 
NPRM 

In  the  original  NPRM,  the  heading  for 
paragraph  (b)  is  "Spare  Parts."  hi  this 
supplemental  NPRM,  the  heading  for 
that  paragraph  (reidentified  as 
paragraph  (c))  has  been  renamed  "Part 
Installation"  to  more  accurately  define 
the  proposed  requirement. 

Conclusion 

Since  certain  changes  expand  the 
scope  of  the  original  NPRM,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  1,974 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 


793  airplanes  of  U.S.  registry  would  be 
affected  by  this  supplemental  NPRM. 

Replacement  of  the  hinge  assemblies, 
if  necessary,  would  take  approximately 
5  work  hours  per  airplane,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $1 ,569  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  hinge  replacement  is 
estimated  to  be  $1,894  per  airplane. 

The  inspection,  if  necessary,  would 
take  approximately  1  to  3  work  hours 
per  airplane,  at  an  average  labor  rate  of 
$65  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  proposed 
inspection  is  estimated  to  be  $65  to 
$195  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that,  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar>'  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  d^egated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39^-AlRWORTHINESS 
DIRECTIVES 

1.  The  authorit>'  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106ig).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-88-AD. 

Applicability:  Mddel  737-300.  -400,  and 
-500  series  airplanes;  certificated  in  any 
category;  as  listed  in  Boeing  Special 
Attention  Service  Bulletin  737-25-1430, 
Revision  1,  dated  April  10.  2003. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  forward  door  escape  slides  from 
falling  out  of  their  compartments  into  the 
airplane  interior  and  inflating,  which  could 
impede  an  evacuation  in  the  event  of 
emergency,  accomplish  the  following: 

Hinge  Assembly  Replacement 

(a)  For  airplanes  on  which  the  hinge 
assemblies  have  not  been  replaced  as  of  the 
effective  date  of  this  AD  in  accordance  with 
Boeing  Special  Attention  Service  Bulletin 
737-25-1430.  dated  February  22,  2001: 
Within  36  months  after  the  effective  date  of 
this  AD,  replace  the  hinge  assemblies  on  the 
escape  slide  stowage  compartments  of  the 
forward  doors  with  new,  stronger  hinge 
assemblies,  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Boeing 
Special  Attention  Service  Bulletin  737-25- 
1430.  Revision  1.  dated  April  10.  2003. 

Hinge  Assemblyjnspection 

(b)  For  airplanes  on  which  the  hinge 
assemblies  were  replaced  before  the  effective 
date  of  this  AD  in  accordance  with  Boeing 
Special  Attention  Service  Bulletin  737-25- 
1430,  dated  February  22,  2001:  Within  36 
months  after  the  effective  date  of  this  AD, 
perform  a  general  visual  inspection  for 
incorrectly  crimped  hinge  assemblies,  in 
accordance  with  Fart  2  of  the 
Accomplishment  Instructions  of  Boeing 
Special  Attention  Service  Bulletin  737-25- 
1430,  Revision  1.  dated  April  10.  2003.  If  any 
hinge  assembly  is  not  correctly  crimped, 
perform  corrective  action  before  further  flight 
in  accordance  with  Revision  1  of  the.  service 
bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  insp^tion  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 


inspection  ares . 
made  under 
conditions  sucti 
flashlight,  or 
removal  or 
Stands,  ladderi 
to  gain  proxim 


This  level  of  inspection  is 
mally  available  lighting 
as  daylight,  hangar  lighting, 
di  oplight  and  may  require 
ope  ning  of  access  panels  or  doors, 
or  platforms  may  be  required 
ty  to  the  area  being  checked." 


Part  Installatic  n 


(c)  As  of  the 


jffective  date  of  this  AD,  no 


person  may  in!  tall  a  hinge  assembly  P/N 
65C30431^  oi  65C30431-7  on  any  airplane. 

Ahemative  Ml  thods  of  Compliance 

(d)  In  accord  mce  with  14  CFR  39.19,  the 
Manager,  Seatt  e  Aircraft  Certification  Office, 
FAA,  is  author  zed  to  approve  alternative 
methods  of  coi  ipliance  for  this  AD. 

Issued  in  Rei  iton,  Washington,  on 
September  15.  2003. 
All  Bahrami, 

Acting  Manage  r,  Transport  Airplane 
Directorate,  Ai  craft  Certification  Service. 
IFR  Doc.  03-2;  936  Filed  9-18-03:  8:45  am) 
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DEPARTMEirr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  ^9 

[Docket  No.  2(  02-NM-1 37-AD] 

RIN2120-AAe4 

Ainworthlneas  Directives;  Airbus  Model 
A300  B4-62^R  and  A300  F4-622R 
Airplanes,  aid  Model  A31 0-324  and 
-325  Series  Airplanes 

agency:  Federal  Aviation 

Administratibn,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  TUis  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AQ)  that  is  applicable  to 
certain  Airbils  Model  A300  B4-622R 
and  A300  f4-622R  airplanes,  and 
Model  A3104-324  and  -325  series 
airplanes,  thtt  are  equipped  with  Pratt 
&  Whitney  PVV4000  series  engines.  This 
proposal  wonld  require  replacement  of 
the  existing  flexible  hose  assembly  that 
connects  the  oil  pressure  transmitter  to 
the  main  oil  [:ircuit,  with  a  new 
improved  tupe  assembly.  This  action  is 
necessary  to  prevent  failure  of  the  oil 
pressure  indicator  and  low-oil-pressure 
warning  in  the  event  of  an  engine  fire, 
which  could  result  in  an  unaimounced 
shutdown  ol  the  engine.  This  action  is 
intended  to  ;  iddress  the  identified 
unsafe  cond;  tion. 

DATES:  Comipents  must  be  received  by 
October  20,  io03. 


ADDRESSES 

triplicate  to 


Submit  comments  in 
he  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
137-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-137-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the    - 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as    * 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  "of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-137-AD." 
The  postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-137-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  Direction  Generale  de  TAviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  B4-622R  and  A300  F4- 
622R  airplanes,  and  Model  A31 0-324 
and  -325  series  airplanes,  that  are 
equipped  with  Pratt  &  Whitney  PW4000 
series  engines.  The  DGAC  advises  that 
the  flexible  hose  assembly  that  connects 
the  oil  pressure  transmitter  to  the  main 
oil  circuit  on  Pratt  &  Whitney  PW4000 
series  engines  is  not  compliant  with 
requirements  for  fireproofing.  An  oil 
line  in  this  location  should  have  zero- 
flow  fireproofing,  but  the  flexible  hose 
assembly  currently  installed  provides 
only  low-flow  fireproofing.  This 
condition,  if  not  corrected,  could  result 
in  feiilure  of  the  oil  pressure  indicator 
and  low-oil-pressure  warning  in  the 
event  of  an  engine  fire,  which  could 
result  in  an  unannounced  shutdown  of 
the  engine. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A300-79-6003  (for  Model  A300  B4- 
622R  and  A300  F4-622R  airplanes)  and 
A310-79-2004  (for  Model  A310-324 
and  -325  series  airplanes),  both  dated 
January  31,  2002.  Those  service 
bulletins  describe  procedures  for 
replacement  of  the  existing  flexible  hose 
assembly  that  connects  the  oil  pressure 
tremsmitter  to  the  main  oil  circuit,  with 
a  new  improved  tube  assembly.  Among 
other  benefits,  the  new  improved  tube 
assembly  meets  zero-flow  fireproofing 
requirements.  The  service  bulletins  also 


describe  procedures  for  performing  a 
test  of  the  engine  oil  system  after  the 
replacement,  which  includes  testing  the 
tube  and  connectors  of  the  new 
improved  tube  assembly  for  a  leak  or  a 
loose  connection.  Accomplishment  of 
the  actions  specified  in  the  applicable 
service  bulletin  is  intended  to 
adequately  addreFs  the  identified  unsafe 
condition.  The  DGAC  classified  these 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
2002-173(B),  dated  April  3,  2002,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France. 

The  Airbus  service  bulletins  refer  to 
Pratt  &  Whitney  Alert  Service  Bulletin 
PW4NAC  A79-21,  dated  October  15. 
2001,  as  an  additional  source  of  service 
information  for  the  replacement  of  the 
flexible  hose  assembly  with  a  new 
improved  tube  assembly. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  Airbus  service  bulletin 
described  previously. 

Changes  to  14  CFR  Part  39/Efifect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 


Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
S65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

The  FAA  estimates  that  139  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $65  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  charge.  Based  on  these  figures,  the 
cost  impact  ofthe  proposed  AD  on  U.S. 
operators.is  estimated  to  be  $90,350,  or 
$650  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the  • 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  ofthe  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
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A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

AoonessES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment, 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Asthority:  49  U.S.C.  106(g),  40113,  44701. 

}39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiibus:  Docket  2002-NM-137-AD. 

Applicability:  Model  A300  B4-622R  and 
A300  F4-622R  airplanes,  and  Model  A310- 
324  and  -325  series  airplanes,  3quipped  with 
Pratt  &  Whitney  PVV4000  series  engines; 
certificated  in  any  category:  except  those  on 
which  Airbus  Modification  12468  has  been 
accomplished  in  production. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  oil  pressure 
indicator  and  low-oil-pressure  warning  in  the 
event  of  an  engine  fire,  which  could  result  in 
an  unannounced  shutdown  of  the  engine, 
accomplish  the  following: 

Replacement 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  replace  the  existing  flexible  hose 
assembly,  part  number  (P/N)  113286,  that 
connects  the  oil  pressure  transmitter  to  the 
main  oil  circuit,  with  a  new  improved  tube 
assembly,  P/N  221-5318-501.  Before  further 
flight  after  the  replacement,  perform  a  test  of 
the  engine  oil  system.  Do  these  actions 
according  to  the  Accomplishment 
Instructions  of  the  service  bulletin  specified 
in  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  A300  B4-622R  and  A300 
F4-622R  airplanes:  Airbus  Service  Bulletin 
A300-79-6003,  dated  )anuary  31,  2002. 

(2)  For  Model  A310-324  and  -325  series 
airplanes:  Airbus  Service  Bulletin  A310-79- 
2004,  dated  January  31.  2002. 

Note  1:  Airbus  Service  Bulletins  A300-79- 
6003  and  A3 10-79-2004  refer  to  Pratt  & 
Whitney  Alert  Service  BuJletin  PW4NAC 
A79-21,  dated  October  15,  2001,  as  an 
additional  source  of  service  information  for 
the  replacement  required  by  this  AD. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 


FAA,  Transpor  I 
authorized  to 
compliance  foi 
Note  2:  The 
in  French  ai 
173(B),  dated 


Airplane  Directorate,  is 
a  sprove  alternative  methods  of 

this  AD. 
Subject  of  this  AD  is  addressed 
irwprthiness  directive  2002- 
ril  3,  2002. 


/.pr 


Issued  in  Re^ton 
September  10, 
Ali  Bahrami, 
Acting  Managd^, 
Directorate, 
IFR  Doc.  03-: 
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,  Washington,  on 
J003. 

,  Ti^nsport  Airplane 
Aikcraft  Certification  Service. 
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DEPARTMEr  T  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part 
[Docket  No 
RIN  2120-AA6il 


Airworthiness 
Model  747-400 
Series  Airplflifies 


AGENCY: 

Admini 
action:  Notide 
(NPRM). 


;i9 

2C  D0-NM-360-AD] 


Directives;  Boeing 

,  777-200,  and  777-300 


Fed*  ral  Aviation 
stratij)n,  DOT. 

of  proposed  rulemaking 


StiMMARY:  Th  s  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AT )  that  is  applicable  to 
certain  Boein  g  Model  747-400,  777- 
200,  and  777'  -300  series  airplanes.  This 
proposal  would  require,  for  certain 
airplanes,  re[  lacement  of  the  cell  stack 
of  the  flight  deck  humidifier  with  a 
supplier-testsd  cell  stack,  or 
replacement  with  an  end  plate  and 
subsequent  deactivation  of  the  flight 
deck  humidifier.  For  other  airplanes, 
this  proposalj  would  require 
replacement  bf  the  cell  stack  with  a 
blanking  pla|e  or  a  new  cell  stack,  or 
replacement  bf  the  blanking  plate  with 
a  supplier-teJted  cell  stack.  This  action 
is  necessary  jo  prevent  an  increased 
pressure  droji  across  the  humidifier  and 
consequent  reduced  airflow  to  the  flight 
deck,  which  :ould  result  in  the  inability 
to  clear  emy  s  moke  that  might  appear  in 
the  flight  dec  k.  This  action  is  intended 
to  address  th  i  identified  unsafe 
condition. 

DATES:  Conui  lents  must  be  received  by 
November  3,  2003. 
ADDRESSES:  i  ubmit  comments  in 
triplicate  to  t  tie  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Ri  lies  Docket  No.  2000-NM- 
360-AD,  16C1  Lind  Avenue,  SW.. 
Kenton,  Was  lington  98055-4056. 
Comments  n:  ay  be  inspected  at  this 
location  betvreen  9  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-360-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  S.  Palmer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-^056;  telephone 
(425)  917-6481;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  eirguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  progQs^s  contained 
in  this  action  may  be  chang^(i4f  light 
of  the  comments  received. 

Submit  comments  using  the  foUowii 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2O0O-NM-36O-AD." 
The  postcard  w  ill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-360-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
sag^ng  cell  stack  membranes  of  the 
flight  deck  hinnidifiers  on  certain 
Boeing  Model  747-400,  777-200,  and 
777-300  series  airplanes.  The  sagging 
has  been  attributed  to  difficulties 
encountered  during  the  membrane 
welding  process.  The  result  of  the 
sagging  membranes  is  an  increased 
pressure  drop  across  the  humidifier  (if 
it  is  activated),  and  consequent  reduced 
airflow  to  the  flight  deck.  These 
conditions,  if  not  corrected,  could  result 
in  the  inability  to  clear  any  smoke  that 
might  appear  in  the  flight  deck. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
21A2414,  Revision  1,  dated  October  26, 
2000  (for  Model  747^00  series 
airplanes),  and  Boeing  Service  Bulletin 
777-21A0048,  Revision  1.  dated 
September  7,  2000  (for  Model  777-200 
and  777-300  series  airplanes).  Service 
Bulletin  747-21A2414  describes 
procediu-es  for  replacement  of  the  cell 


stack  of  the  flight  deck  humidifier  with 
a  new  or  reworked  cell  stack,  or 
replacement  with  an  end  plate  and 
subsequent  deactivation  of  the  flight 
deck  humidifier.  Service  Bulletin  777- 
21A0048  describes  procedures  for 
replacement  of  the  cell  stack  with  a 
blanking  plate  or  a  supplier-tested  cell 
stack,  or  replacement  of  the  blanking 
plate  with  a  supplier-tested  cell  stack. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Boeing  Service  Bulletins  747- 
21A2414  and  777-21A0048  refer  to 
Hamilton  Sundstrand  Service  Bulletins 
821486-21-01  and  816086-21-01. 
respectively  (both  dated  March  15, 
2000),  as  additional  sources  of  service 
information  for  replacement  of  the  cell 
stack. 

Boeing  Service  Bulletin  747-21A2414 
also  refers  to  Boeing  Service  Bulletin 
747-21-2405,  which  provides 
information  for  activation  and 
deactivation  of  the  flight  deck 
hiunidifier.  Boeing  Service  Bulletin 
777-21A0048  refers  to  Boeing  Service 
Bulletin  777-21-0035,  which  provides 
information  for  activation  of  the 
flightdeck  humidifier. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  Boeing  Service  Bulletins 
747-21A2414  and  777-21A0048, 
described  previously,  except  as 
discussed  below. 


Model/series 


747-400 
747-400 
777-200 
777-300 
777-200 
777-300 
777-200 
777-300 


Action 


Replace  cell  stack  with  supplier-tested  cell  stack 

Replace  cell  stack  with  end  plate  and  deactivate  humidifier  Z^.Z^^^"^ 

Replace  cell  stack  with  blanking  plate .""!^^!".."* 

Replace  cell  stack  with  supplier-tested  cell  stack  

Replace  blanking  plate  with  supplier-tested  cell  stack 


Difierences  Between  Proposed  AD  and 
Service  Bulletins 

Boeing  Service  Bidletins  747- 
21A2414  and  777-21A0048  recommend 
replacing  the  cell  stack  within  60  days;- 
the  proposed  AD  would  allow  up  to  90 
days.  In  developing  an  appropriate 
compliance  time,  we  considered  the 
safety  implications  and  operators' 
normal  maintenance  schedules  for  the 
timely  replacement  of  the  cell  stack. 
Therefore,  with  manufacturer 
concurrence,  we  have  determieed  that 
the  proposed  90-day  compliance  time 
represents  an  appropriate  interval  to 
replace  the  cell  stack  and  still  maintain 
an  adequate  level  of  safety  within  the 
fleet. 

Explanation  of  Certain  Alternative 
Method  of  Compliance 

Paragraph  (c)(1)  of  this  proposed  AD 
would  allow  replacement  of  die  cell 
stack  with  a  blanking  plate  provided  the 
hiunidifier  system  is  deactivated.  The 
service  bulletin  provides  no  procedures 
for  deactivating  the  humidifier  system. 
Therefore,  this  option  must  be  done  in 
apcordance  with  a  method  approved  by 
the  FAA.  or  per  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
.  make  such  findings. 

Cost  Impact 

There  are  approximately  35.airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  12 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
provides  the  following  cost  estimates, 
which  would  vary  depending  on  the 
actions  chosen  by  the  operator,  to 
comply  with  this  proposed  AD. 


Work 
hours 


Hourly 
rate 


$65 
65 
65 

65 

65 


Parts  cost 


$5,100 
0 
0 

6.053 

6,053 


Cost  per 
airplane 


$5,425 
390 
325 

6,378 

6.248 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu-e  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 


rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
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it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
Under  the  critena  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PARTSgUAlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  20OO-NM-36O-AD. 

Applicability:  Model  747-400  series 
airplanes  listed  in  Boeing  Alert  Service 
Bulletin  747-21A2414,  Revision  1,  dated 
October  26.  2000;  and  Model  777-200  and 
-300  series  airplanes  listed  in  Boeing  Service 
Bulletin  777-21 A0048.  Revision  1,  dated 
September  7.  2000;  certiRcated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  increased  pressure  drop 
across  the  humidifier  and  consequent 
reduced  airflow  to  the  flight  deck,  which 
could  result  in  the  inability  to  clear  any 
smoke  that  might  appear  in  the  flight  deck, 
accomplish  the  following: 

Cell  Stack  Replacement:  Model  747-400 

(a)  For  Model  747-400  series  airplanes: 
Within  90  days  after  the  effective  date  of  this 
ADi  do  the  actions  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Replace  the  cell  stack  of  the  flight  deck 
humidifier  with  a  supplier-tested  cell  stack, 
in  accordance  with  Part  1  of  Boeing  Alert 


X. 


26 
tie 


Service  Bulletii 
dated  October 
(2)  Replace 
and  before  further 
deck  humidifi 
the  alert  servict 
cell  stack  with 
accordance  wit  i 
paragraph  (a)(l 
terminates  the 
humidifier. 


747-2 1A2414,  Revision  1, 
2000. 

cell  stack  with  an  end  plate 
flight  deactivate  the  flight 
,  in  accordance  with  Part  2  of 
bulletin.  Replacement  of  the 
supplier-tested  cell  stack  in 
the  4  requirements  of 
of  this  AD,  if  accomplished, 
I  equirement  to  deactivate  the 


Note  1:  Boeing 
21A2414  refers 
747-21-2405  a4 
service  in 
humidifier. 

(b)  Replacement 
effective  date  o' 
Boeing  Alert 
dated  April  13 
compliance  wi 
of  paragraph  (a 


Alert  Service  Bulletin  747- 
to  Boeing  Service  Bulletin 
an  additional  source  of 
formation  for  deactivating  the 


Serv 


Lrit  1 


of  the  cell  stack  before  the 
this  AD  in  accordance  with 

ice  Bulletin  747-21A2414. 
2000,  is  acceptable  for 

the  applicable  requirements 
of  this  AD. 


approve  alternative  methods  of  compliance 
for  this  AD. 

Issued  in  Renton,  Washington,  on 
September  15.  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-23934  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
7B  CFR  Part  1 

[REG-1 12039-03] 


Cell  Stack  Rep^cement:  Model  777-200  and      RIN  1545-BC35 
-300 


(c)  For  Mode 


77-7-200  and  777-300  series 


airplanes:  Within  90  days  after  the  effective 
date  of  this  AD  do  the  actions  specified  in 
paragraph  {c)(l  or  (c)(2)  or  (c)(3)  of  this  AD, 
in  accordance  ^  rith  Boeing  Service  Bulletin 
777-21 A0048,  Revision  1,  dated  September 
7,  2000. 

(1)  Replace  tSe  cell  stack  with  a  blanking 
plate,  in  accorAnce  with  Part  1  of  the  service 
bulletin;  and  d(  activate  the  humidifier 
system  before  f  irther  flight  in  accordance 
with  a  method  ipproved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA;  or  per  dal  a  meeting  the  type 
certification  ba  ;is  of  the  airplane  approved 
by  a  Boeing  Co]  npany  Designated 
Engineering  Re  jresentative  who  has  been 
authorized  by  t  le  Manager,  Seattle  AGO,  to 
makasuch  find  ings.  For  a  deactivation 
method  to  be  a  iproved,  the  approval  must 
specifically  ref  rence  this  AD. 

(2)  Replace  t:  le  cell  stack  with  a  supplier- 
tested  cell  stacl :.  in  accordance  with  Part  2 
of  the  service  b  illetin. 

(3)  Replace  t  le  blanking  plate  with  a 
supplier-tested  cell  stack,  in  accordance  with. 
Part  3  of  the  sefvice  bulletin. 

Note  2: 
21A2414  and 
Sundstrand 
and 

additional 
the  cell  stack 


7  77- 


Boei^g  Service  Bulletins  747- 

-21A0048  refer  to  Hamilton 
ice  Bulletins  821486-21-01 
816086-2lH'l.  respectively,  as 

of  service  information  for 
placement. 


Seiv 


SOU]  ces 


n 


Part  Installatio  n 


(d)  On  Mode 
of  the  effective 
may  install  a  fl 
having  part  nui  nber 
"DEV  13433"  i  i 
stack  part  num  )er 

(e)  On  Mode 
airplanes:  As 
no  person  may 
dehimiidifier 
2,  unless  "DEN 
to  the  cell  stac  l 


Alternative  Methods 

(0  In  accord)  nee 
Manager,  Seat^e 


747-400  series  airplanes:  As 
date  of  this  AD,  no  person 
ght  deck  humidifier  cell  stack 
(P/N)  821482-1,  unless 

also  marked  next  to  the  cell 


777-200  and  777-300  series 
the  effective  date  of  this  AD, 
install  a  flight  deck 

stack  having  P/N  822976- 
13433"  is  also  marked  next 
part  number. 


C5ll 


of  Compliance 

with  14  CFR  39.19,  the 
ACO,  FAA,  is  authorized  to 


Elimination  of  Forms  of  Distribution  in 
Defined  Contribution  Plans 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  proposed  regulations  that 
was  published  in  the  Federal  Register 
on  July  8,  2003  (68  FR  40581).  This 
regulation  modifies  the  circumstances 
under  which  certain  forms  of 
distribution  previously  available  are 
permitted  to  be  eliminated  from 
qualified  defined  contribution  plans. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vernon  S.  Carter.  (202)  622-6060  (not  a 
toll  free  nimiber). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  are  vmder 
section  411  olthe  Internal  Revenue 
Code. 

Need  for  Correctioii 

As  published,  the  notice  of  proposed 
rulemaking  contains  errors  that  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

Correction  of  Publicatioii 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  (REG- 
112039-03),  which  were  the  subject  of 
FR  Doc.  03-17089,  is  corrected  as 
follows: 

On  page  40581,  column  3,  in  the 
preamble  uncter  the  caption  SUMMARY, 
lines  nine  through  thirteen,  the  language 
"This  document  also  provides  notice  of 


Federal  Register /Vol.  68,  No.  182 /Friday.  September  19,  2003 /Proposed  Rules 


54877 


a  public  hearing  on  these  proposed 
regulations."  is  removed. 

Cynthia  E.  Grigsby, 

Acting  Chief.  Publications  and  Regulations 
Branch,  Legal  Processing  Division,  Associate 
■  Chief  Counsel  (Procedures  and 
Administration). 

[FR  Doc.  03-23981  Filed  9-18-03;  8:45  am) 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44CFRPart67 

[Docket  No.  FEMA-P-7637] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 


ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bellomo,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2903. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90).  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  from  this 
notification. 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  diat  are  required. 
They  should  not  be  construed  to  mean 
that  the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 


Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Execu  tive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  record  keeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Minnesota 


City/town/county 


Jackson  (City), 
Jackson  County. 


Source  of  flooding 


West  Fork  Des  Moines 
River. 


Location 


At    the    corporate    limit,    approximately  *1,306  *1,304 

2,000   feet   downstream   of   the   con- 
fluence of  Nelson  Creek. 

At  the  corporate  limit,  atx)ut  3,200  feet  *1,315  *1,314 

downstream  of  Interstate  90. 
Maps  are  available  for  inspection  at  City  Hall,  80  West  Ashley  Street,  Jackson,  Minnesota. 

Send  comments  to  The  Honorable  Dean  Albrecht,  City  Administrator,  City  of  Jackson,  City  Hall,  80  West  Ashley  Street,  Jackson  Minnesota 
56143. 


#Oepth  in  feet  atx>ve 
ground.  'Elevation  in  feet. 
*(NGVD)  ♦(NAVD)     ' 


Existing 


Modified 


Ohio 


Bentleyville  (Vil- 
lage), Cuyahoga 
County. 


Aurora  Branch 


Approximately  1 ,500  feet  upstream  of  the 
mouth. 


•828 


•833 
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State 


CityAown/county 


Source  of  floocing 


Av 


Location 


#Depth  in  feet  at>ove 

ground.  'Elevation  In  feet. 

*(NGVD)  ♦(NAVD) 


Existing 


fy^odified 


•892 


Chagrin  River 
Chagrin  River 

Tributary  2  .... 


Maps  are  available  for  inspection  at  the  Bentleyville  Village  H|ll 
Send  comments  to  The  Honorable  Michael  R.  Canty,  Mayor 


At   the   corporate    limits,    approximately 

1,700   feet   upstream   of   the    Norfolk 

Southern  Railroad  bridge. 
At  the  corporate  limits,  approximately  700 

feet  downstream  of  Miles  Road. 
At  at  the  corporate  limits,  approximately 

4,550  feet  upstream  of  the  confluence 

of  Aurora  Branch.        » 

At  the  mouth  

Approximately   140  feet  downstream  of 

Liberty  Road. 
6253  Chagrin  River  Road,  Bentleyville,  Ohio, 
illage  of  Bentleyville,  6255  Chagrin  River  Road,  Bentleyville,  Ohio  44022. 


•821 


•836 


"883 
•888 


*893 


•823 


*838 


•889 
•889 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  Septeniber  10,  2003. 

Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-23989  Filed  9-18-03;  8:45  am] 
BIUJNG  CODE  6nS-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2716,  MM  Docket  No.  00-64,  RM- 
9117] 

Radio  Broadcasting  Services; 
Madison,  Alabama  and  Tullaiioma,  TN 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule:  denial. 

SUMMARY:  This  document  denies  a 
pending  petition  for  rulemaking 
proposing  the  reallotment  of  Channel 
227C1  from  TuUahoma,  Tennessee  to 
Madison,  Alabama,  and  the 
modification  of  the  Station  WUSX(FM) 
license  accordingly.  The  Audio  Division 
had  requested  comment  on  a  petition 
filed  by  Tennessee  Valley  Radio,  Inc. 
proposing  the  reallotment  of  Channel 
227C1.  See  65  FR  20,935,  April  19, 
2000.  The  petitioner  subsequently 
'  amended  its  proposal  in  reply 
comments,  asking  that  Channel  227C1 
be  removed  from  TuUahoma,  Tennessee, 
and  that  Channel  227C2  be  allotted  at 
Madison.  Alabama.  In  its  reply 
comments,  petitioner  also  revised  the 
proposed  reference  coordinates  for  the 
new  allotment  at  Madison,  Alabama. 
The  revised  reference  coordinates  are 
34-50-20  North  Latitude  and  86-30-53 
West  Longitude.  This  document  denies 
the  petition,  based  upon  the  conclusion^ 
that  the  proposed  reallotment  and 


change  of  coi  nmunity  of  license  would 
not  serve  the  public  interest,  and 
i  terminates  tl  e  proceeding. 
ADDRESSES:  I  'ederal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  I  upont,  Media  Bureau  (202) 


418-7072. 


tiei 


SUPPLEMENT/^Y 

synopsis  of 

and  Order 

adopted 

released  Sep 

text  of  this 

available  for 

during 

FCC  Reference 

(Room  CY- 

Washington 

this 

from  the  Coi^imiss 

Qualex 

12th  Street, 

Washington, 

863-2893, 

via  e-mail 


information:  This  is  a 
Commission's  Report 
Docket  No.  00-64, 
September  3,  2003,  and 

ember  5,  2003.  The  full 
Cbmmission  decision  is 
inspection  and  copying 
normal  business  hours  in  the 
Information  Center 
AJ257),  445  12th  Street,  SW., 
DC.  The  complete  text  of 
decision  may  also  be  purchased 

ion's  copy  contractor. 
International,  Portals  II,  445 
i  W.,  Room  CY-B402, 
DC  20554,  telephone  (202) 
imile  (202)  863-2898,  or 
exint@aoI.coin. 


fa:si 


qiale 


Federal  Comniunications 

John  A.  Karoi^Sc 

Assistant  Chi 
Bureau. 

[FR  Doc.  03-2^924  Filed  9-18-03;  8:45  am] 

BILLING  CODE  61 12-01-P 


Commission. 
,  Audio  Division,  Media 


FEDERAL  O  3MMUNICAT10NS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2828;  MB  Docket  No.  03-195;  RM- 
10745] 

Radio  Broaqcasting  Services;  Dripping 
Springs  and!  Marble  Falls,  TX  ' 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Prop  ased  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  Amigo  Radio,  Ltd.  requesting 
the  substitution  of  Channel  285A  for 
Channel  285C2  at  Marble  Falls,  TX, 
reallotment  of  Channel  285A  from 
Marble  Falls,  TX  to  Dripping  Springs, 
TX,  emd  modification  of  the  license  for 
Station  KXXS  to  specify  operation  at 
Dripping  Springs.^  Channel  285A  can  be 
allotted  to  Dripping  Springs  at 
coordinates  30-11-54  and  98-00-46. 
Mexican  concurrence  will  be  requested 
for  the  allotment  of  Channel  285A  at 
Dripping  Springs.  In  accordance  with 
the  provisions  of  Section  1.420(i)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  for  the 
use  of  Channel  285A  at  Dripping 
Springs. 

DATES:  Comments  must  be  filed  on  or 
before  October  30,  2003,  and  reply 
comments  on  or  before  November  14, 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to   . 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Robert 
B.  Jacobi,  Richard  A.  Helmick,  Cohn  and 
Marks  LLP,  1920  N  Street,  NW.,  Suite 
300,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-195,  adopted  September  3,  2003,  and 
released  September  8,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 


'  On  August  4,  2003,  a  CFR  correction  was 
published  in  the  Federal  Register  correcting  the  FM 
Table  of  Allotments  under  Texas  listing  the 
community  of  Marble  Falls  and  Channel  285C2.  See 
68  FR  45786,  August  4,  2003. 
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during  normal  business  bours  in  the 
FCC's  Reference  Information  Center  at 
Portals  n,  CY-A257,  445  Twelfth  Street, 
SW.,  Washington,  DC.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
quaIexint@aol.com 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  proc  edures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Dripping  Springs,  Channel  285A 
and  removing  Marble  Falls,  Channel 
285C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-23926  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2714;  MB  Docket  No.  03-190;  RM- 
10738] 

Radio  Broadcasting  Services;  Athens 
and  Doraville,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
conunents  on  a  petition  for  rulemaking 
filed  by  Cox  Radio,  Inc.  and  CXR 
Holdings,  Inc.  requesting  the 
reallotinent  of  Channel  238C1  from 
Athens,  Georgia  to  Doraville,  Georgia,  as 
the  community's  first  local  aural 
transmission  service,  and  modification 
of  the  license  for  Station  WBTS  to 
reflect  the  changes.  Channel  238C1  can 
be  allotted  to  Doraville  at  coordinates 
34-07-32  and  83-51-32.  The  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  238C1  at 
Doraville,  Georgia. 

DATES:  Comments  must  be  filed  on  or 
before  October  27,  2003,  and  reply 
comments  on  or  before  November  12, 
2003. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Conmiission, 
445  Twelfth  Street  SW.,  Room  TW- 
A325,  Washington,  DC  20554.  hi 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Kevin  F. 
Reed,  Dow,  Lohnes  &  Albertson,  PLLC, 
1200  New  Hampshire  Avenue  NW., 
Suite  800,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-190,  adopted  September  3,  2003,  and 
released  September  5,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  CY-A257,  445  Twelfth  Street, 
SW.,  Washington,  DC.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  telephone  (202) 
863-2  893 ,  or  via  e-mail 
qualexint@aol.coin 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  4  J  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— AADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  removing  Channel  2  SBC  at  Athens 
and  by  adding  Doraville,  Channel 
238C1. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Assistant  Chief,  AudioDivision.  Media 
Bureau. 

(FR  Doc.  03-23998  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-03-143di6] 

RIN  2127-AI56 

Federal  Motor  Vehicle  Safety 
Standards  No.  224;  Rear  Impact 
Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  In  this  document,  NHTSA 
proposes  to  amend  the  Federal  motor 
vehicle  safety  standard  (FMVSS)  No. 
224,  "Rear  impact  protection,"  to 
exclude  road  construction  controlled     • 
horizontal  discharge  semitrailers  (RCC 
horizontal  discharge  trailers)  from  the 
standard.  The  agency  has  tentatively 
concluded  that  the  installation  of  rear 
impact  guards  (underride  guards),  as 
required  by  FMVSS  No.  224,  on  RCC 
horizontal  discharge  trailers  is 
impracticable  due  to  the  unique  design 
and  purpose  of  such  vehicles. 
DATES:  You  should  submit  comments 
early  enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  October  20,  2003. 


54880 


Federal  Register /Vol.  68,  No.  182 


'Friday,  September  19,  2003 / Proposed  Rules 


ADDRESSES:  You  may  submit  comments 
identified  by  Docket  No.  NHTSA-03- 
14396  by  any  of  the  following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW..  Washington. 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  Information  section  of 
this  docimient.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov.  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  between  9  a.m.  emd  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues:  Dr.  William  J.J.  Liu, 
Office  of  Rulemaking,  NVS-113. 
telephone  (202)  366^923.  For  legal 
issues:  Mr.  George  Feygin,  Office  of 
Chief  Counsel,  NCC-112,  telephone 
(202)  366-2992.  Both  can  be  reached  at 
the  National  Highway  Traffic  Safety 
Administration.  400  7th  St.,  SW., 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  FMVSS  No.  224 

III.  Petition 

\yf.  Proposed  Amendments 

V.  Estimated  Costs  and  Benefits 

VI.  Request  for  and  Submission  of  Comments 

VII.  Rulemaking  Analyses  and  Notices 


I.  Backgrounci 

RCC  horizor  tal  discharge  trailers  are 
a  unique  piec«  of  equipment  used  in  the 
road  construct  ion  industry  to  deliver 
asphalt  and  ot  ler  building  materials  to 
construction  s  tes.  The  trailers  are 
equipped  wit!  a  mechanical  drive  and 
a  conveyor  to  eed  asphalt  into  a  lay 
down  or  pavir  g  machine  for  road 
construction  arid  paving  operations. 
With  their  hyt  raulically  controlled 
horizontal  dis(  :harge  systems,  the 
trailers  discha  ge  mixed  asphalt  at  a 
controlled  rate  into  pavers,  which 
overlay  the  roi  d  surface  with  asphalt 
material. 

From  the  stc  ndpoint  of  FMVSS  No. 
224,  the  RCC  1  orizontal  discharge 
trailer's  most  \  nique  and 
technological!  r  problematic  feature 
stems  from  th(  fact  that  the  rear  of  the 
trailer  is  desig  led  to  connect  with  and 
latch  onto  vari  ous  paving  machines. 
Typically,  the  paving  machine  attaches 
itself  to  the  res  r  axle  of  an  RCC 
horizontal  disi  ;harge  trailer  via 
hydraulic  arm;,  and  the  edge  of  the 
trailer's  conve  ^or  belt  extends  over  the 
paving  machii  e  opening.  This 
configuration  s  critical  to  the  road    - 
construction  p  rocess  as  it  allows  th& 
RCC  horizontt  I  discharge  trailer  to 
deposit  aspha!  t  mix  directly  into  the 
paving  raachii  e  hopper.  This  featiue 
also  allows  foi  a  more  controlled  off- 
loading, as  coi  npared  to  a  steel  end 
dump  trailer,  i  vhich  is  the  only  other 
vehicle  capabl  b  of  delivering  asphalt 
mix  to  road  construction  sites. ^  A  more 
controlled  offi  )ading  not  only  prevents 
spillage  of  asp  lalt  and  other  debris  on 
the  road  surfa(  es,  but  also  ensures  a 
more  leveled  r  aad  surface. 

As  a  result  c  f  their  unique 
configuration  i  ind  the  method  by  which 
they  interact  v  ith  paving  machines, 
RCC  horizonta  1  discharge  trailers  may 
not  be  able  to  i  :omply  with  FMVSS  No. 
224. 

This  rulema  ting  proposal  is  in 
response  to  a  j  )int  petition  for 
rulemaking  su  emitted  to  the  agency  on  ' 
March  23.  20GI,  by  Dan  Hill  & 
Associates,  In( ;.  (Dan  Hill)  and  Red 
River  Manufac  turing,  Inc.,  a  Division  of 
Trail  King  Ind  istries.  Inc.  (Red  River) 
(Docket  No.  N  iTSA-2001-8876).  Dan 
Hill  and  Red  I  iver  are  manufacturers  of 
RCC  horizont£  1  discharge  trailers.  The 
petition  reque  ited  that  the  agency 
amend  FMVSII  No.  224  to  "exclude 
construction  c  Dntrolled  horizontal 


'  Because  the 
rise  to  unload  Ihei 
trailers,  they  can 
where  overhead  ol 
power  lines  com 
trailers. 


he  ri 


izontal  discharge  trailers  do  not 
contents  like  steel  end  dump 
'.  used  on  uneven  terrain,  or 
istructions  such  as  bridges  and 
p  etely  prevent  the  use  of  dump 


discharge  semitrailers  from  the  scope  of 
the  standard."  Since  the  effective  date  of 
the  standard,  January  26, 1998  (61  FR 
2004,  January  24,  1996),  Dan  Hill  and 
Red  River  have  each  been  twice  granted 
temporary  exemptions  from  FMVSS  No. 
224  for  their  RCC  horizontal  discharge 
trailers  due,  in  part,  to  the 
impracticability  of  installing  underride 
guards  on  RCC  horizontal  discharge 
trailers. 2  Red  River's  current  temporary 
exemptions  would  have  expired  on 
April  1,  2003.  NHTSA's  regulations 
allow  for  the  continued  effectiveness  of 
the  exemption,  pending  the  agency's 
final  determination  of  a  renewal 
petition,  if  such  renewed  petition  is 
submitted  60  days  before  the  expiration 
of  the  existing  petition  (49  CFR 
555.8(e)).  Since  Red  River  once  again 
filed  for  a  temporary  exemption  from 
FMVSS  No.  224  more  than  60  days 
before  the  expiration  of  the  most  recent 
temporary  exemptions,  their  current 
exemption  will  be  valid  until  NHTSA 
makes  a  final  decision  on  their  petition. 
The  agency  has  granted  Dan  Hill  a  three- 
year  temporary  exemption,  which 
expires  May  1,  2006  (68  FR  28880,  May 
27,  2003). 

II.  FMVSS  No.  224 

Underride  occurs  when  a  light  vehicle 
crashes  into  the  rear  end  of  a  heavy 
truck  that  has  a  chassis  higher  than  the 
hood  of  the  light  vehicle.  In  certain 
instances,  the  light  vehicle  "slides"  or 
underrides  the  rear  end  of  the  heavy 
vehicle  to  such  an  extent  that  the  rear 
end  of  the  trailer  strikes  and  enters  the 
passenger  compartment  of  the  light 
vehicle,  resulting  in  passenger 
compartment  intrusion  (PCI).  PCI 
crashes  can  result  in  severe  injuries  and 
fatalities  to  the  light  vehicle  occupants 
due  to  occupant  contact  with  the  rear 
end  of  the  heavy  truck. 

In  an  attempt  to  reduce  the  frequency 
and  severity  of  underride  collisions, 
NHTSA  issued  FMVSS  No.  224  (61  FR 
2004,  January  24,  1996).  The  standard 
went  into  effect  on  January  26, 1998. 
The  standard  requires  that  all  new 
trailers  and  semitrailers  with  a  GVWR  of 
10,000  lbs  or  more  be  equipped  with  an 
underride  guard.  The  underride  guard  is 
attached  to  the  rear  of  the  platform 
(within  305  mm  [12  in]  of  the  rear 
extremity  of  the  vehicle)  and  acts  to 
prevent  the  light  vehicle  from  sliding  . 
under  the  truck  chassis. 


-'See  63  FR  15909.  15910  (Apr.  1,  1998);  64  FR 
49049.  49050  (Sept.  9.  1999);  66  FR  20028.  20030 
(Apr.  18.  2001).  Exemptions  were  based  on  the 
"substantial  economic  hardship"  grounds  under  49 
CFR  §  555.6(a).  Nevertheless,  the  economic 
hardship  was  rooted  in  impracticability  of  installing 
underride  guards. 
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The  standard  currently  excludes  pole 
trailers,  pulpwood  trailers,  wheels  back 
trailers,  and  "special  purpose  vehicles" 
because  attachment  of  an  underride 
guard  to  these  specific  vehicles  is  either 
impracticable  or  unnecessary.^  For 
example,  in  the  case  of  a  wheels  back 
trailer,  the  rear  axle  is  located  within 
305  mm  of  the  rear  extremity  of  the 
vehicle.  Because  the  rear  wheels  are 
located  so  close  to  the  rear  extremity  of 
the  vehicle,  they  act  as  an  underride 
guard,  making  underride  virtually 
impossible. 

The  RCC  horizontal  discharge  trailers 
subject  to  this  notice  do  not  fit  the 
current  definition  of  special  purpose 
vehicles,  notwithstanding  their  unique 
nature  and  their  work-performing 
equipment,  because  technically,  their 
work-performing  equipment  does  not 
move  through  or  reside  in  the  area  in 
which  the  underride  guard  would  be 
attached.''  Accordingly,  there  is 
currently  no  exclusion  in  FMVSS  No. 
224  for  this  type  of  trailer. 

Because  of  tne  unique  design 
necessitated  by  their  interactions  with 
the  paving  machines,  a  practicable  RCC 
horizontal  discharge  trailer  appears  to 
be  ill-suited  for  a  wheels  back  design. 
As  previously  mentioned,  an  RCC 
horizontal  discharge  trailer  is  designed 
to  extend  over  a  paving  machine  in 
order  to  drop  the  hot  asphalt  mix  into 
the  hopper.  A  rear  axle  located  within 
12  inches  of  the  rearmost  extremity 
could  prevent  the  trailer  from  properly 
extending  over  the.paving  machine. 

Petitioners  concede  that  they  can 
design  an  RCC  horizontal  discharge 
trailer  that  would  fall  imder  the  wheels 
back  exception.  Indeed,  E.D.  Etnyre  & 
Co.  (Etnyre),  the  only  other 
manufacturer  of  RCC  horizontal 
discharge  trailers,  has  designed  an  RCC 
horizontal  discharge  trailer  that  falls 
under  that  exception.  However, 
according  to  a  temporary  exemption 
petition  previously  filed  by  the 
petitioners,  their  customers  have 
indicated  that  a  wheels  back  design  is 


^  Special  Purpose  Vehicle  means  a  trailer  or  a 
semitrailer  having  work-performing  equipment  that, 
while  the  vehicle  is  in  transit,  resides  in  or  moves 
through  the  area  that  could  be  occupied  by  the  * 
horizontal  member  of  the  rear  underride  guard.  See 
49  CFR§  571.224.  Examples  of  special  purpose 
vehicles  are  dump  trailers,  auto  transporters,  and 
trailers  equipped  with  lift  gates. 

•*  However,  in  discussing  a  "rear-unload 
semitrailer"  described  by  The  National  Potato 
Council  as  having  a  rear  conveyor  whose  operation 
would  be  substantially  impaired  by  an  underride 
guard,  NHTSA  stated  that  assuming  the  Council 
was  correct  in  alleging  substantial  impairment,  such 
vehicle  would  qualify  as  a  special  purpose  vehicle, 
despite  a  lack  of  any  indication  in  our  preamble 
that  the  conveyor  actually  resided  or  operated 
where  the  underride  guard  would  be  have  been 
attached.  See  61  FR  2004.  at  2022. 


unacceptable,  and  therefore,  the 
customers  had  no  interest  in  purchasing 
their  competitor's  equipment  (NHTSA 
Docket  No.  2001-8827-25). ^  We  hope  to 
obtain  more  direct  comments  on  this 
issue  in  response  to  this  notice.  In  sum, 
it  appears  that  an  RCC  horizontal 
discharge  trailer  that  does  not  extend  far 
enough  over  a  paving  machine  cannot 
be  used  for  its  intended  purpose. 
Accordingly,  a  wheels  back  design  may 
not  provide  for  a  practicable  solution  for 
compliance  with  FMVSS  No.  224. 

m.  Petition 

In  their  March  23,  2001  joint  petition, 
Dan  Hill  and  Red  River  requested  that 
NHTSA  amend  FMVSS  No.  224  to 
exclude  construction  controlled 
horizontal  discharge  trailers  ffom 
FMVSS  No.  224.  According  to  the 
petitioners,  the  two  parties  together 
account  for  virtually  all  of  RCC 
horizontal  discharge  trailer 
manufacturing.  Approximately  0.12%  of 
all  trailers  produced  in  the  U.S.  are  RCC 
horizontal  discharge  trailers.  Both 
manufacturers  claim  to  have  been 
unsuccessful  in  their  independent 
efforts  to  develop  an  underride  guard 
that  is  compliant,  functional,  and 
capable  of  interfacing  with  road- 
building  equipment  with  which  these 
vehicles  are  designed  to  work.  Based  on 
their  attempts  to  manufacture  a 
compliant  trailer  that  remains 
functional  and  safe  under  real  world 
operating  conditions,  petitioners  believe 
that  bringing  RCC  horizontal  discharge 
trailers  into  compliance  with  FMVSS 
No.  224  is  not  practically  feasible.  Both 
manufacturers  stated  that  the  denial  of 
their  petition  would  effectively 
terminate  production  of  RCC  horizontal 
discharge  trailers. 

Petitioners  maintain  that  a  fixed 
underride  guard  cannot  be  installed  in 
order  to  comply  with  FMVSS  No.  224 
because  it  would  prevent  paving 
machines  from  interfacing  with  (locking 
onto)  the  trailers  during  the  paving 
operations.  Petitioners  have  also  been 
unable  to  design  a  practicable 
retractable  underride  guard  ^  that  would 
be  engaged  when  an  RCC  horizontal 
discharge  trailer  travels  to  and  from  the 
actual  construction  sites,  and  retracted 


^  See  also  comments  submitted  by  Keeler 
Construction  Co.,  Inc.,  stating  that  a  horizontal 
discharge  trailer  has  to  be  able  to  interact  with  the 
paving  machine  in  order  to  be  effective  (NHTSA 
Docket  No.  2001-8827-4). 

'■Petitioners  stress  that  their  efforts  to  comply 
with  FMVSS  No.  224  have  otherwise  been 
successful.  They  were  able  to  design  functional 
underride  guard  systems  for  other  types  of 
dischai^e  trailers.  The  petition  asserts  functional 
impracticability  speciflc  to  trailers  designed  to 
interact  with  paving  machines  (NHTSA  Docket  No. 
1997-3122-2). 


when  the  RCC  horizontal  discharge 
trailer  is  attached  to  the  paving 
machine. 

According  to  the  March  23,  2001 
petition,  designing  a  retractable    - 
underride  guard  suitable  for  this 
application  has  proven  impractical  for 
several  reasons,  chiefly  among  them  the 
lack  of  adequate  clearance.  The  edge  of 
the  RCC  horizontal  discharge  trailer 
must  extend  over  the  paving  machine  in 
order  to  drop  the  hot  asphalt  mix  into 
the  hopper.  Because  paving  machines 
differ  in  size  and  configuration,  the 
trailer  must  allow  for  paving  machines 
of  different  heights  to  slide  under  the 
conveyor  structure.  Typically,  the 
paving  machine  openings  are  31  to  35 
inches  off  the  ground.  Conveyor 
structures  of  the  RCC  horizontal 
discharge  trailers  are  normally  36  to  37 
inches  off  the  ground.  As  a  result,  the 
underride  guard  may  have  to  retract 
completely  against  the  conveyor 
structure,  in  order  not  to  interfere  with 
the  paving  machine.  It  appears  that 
achieving  such  "flush"  retraction  has 
not  proven  feasible.  Additionally, 
raising  the  overall  ground  clearance  of 
the  RCC  horizontal  discharge  trailer  in 
order  to  provide  adequate  clearance  for 
a  retractable  underride  guard  would 
raise  the  center  of  gravity  of  the  trailer, 
possibly  making  the  vehicle  more  prone 
to  rollovers. 

Petitioners  note  that  another  difficulty 
in  installing  a  retractable  underride 
guard  involves  the  location  of  a 
planetary  gearbox  that  drives  the 
conveyor  system.  The  gearbox  is  located 
where  a  retractable  underride  guard 
system  would  otherwise  be  located. 
Further,  asphalt  accumulations  on  the 
underride  guard  cause  certain 
maintenance  problems,  which  have  not 
yet  been  solved.  Specifically,  a 
retractable  underride  guard  has  mating 
surfaces  that  slide  over  each  other. 
These  surfaces  would  be  under  constant 
exposure  to  hot  asphalt,  which  would 
result  in  mating  surfaces  sticking  to 
each  other.  The  hot  mix  asphalt 
materials  that  adhere  to  the  guard 
siuface  may  render  it  ineffective  and 
may  pose  a  risk  of  injury  to  the  truck  or 
machine  operator. 

Additional  efforts  by  the  petitioners  to 
bring  their  product  into  compliance 
with  FMVSS  No.  224  have  similarly 
failed.  Specifically,  petitioners 
considered  adding  removable  underride 
guards.  They  rejected  this  approach 
because  of  concerns  that  workers  would 
fail  to  replace  the  underride  guard 
before  transit.^ 


^  Removable  underride  guards  would  allow 
manufacturers  to  meet  FMVSS  No.  224.  even  if 

Conlinded 
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As  previously  stated,  petitioners 
contend  that  they  could  design  a  vehicle 
that  would  fall  under  wheels  back 
exception.  However,  petitioners  say  that 
such  a  vehicle  would  not  be  able  to 
perform  its  intended  function  because 
the  rear  axle  would  not  allow  the  RCC 
horizontal  discharge  trailer  to  extend 
over  the  paving  machine. 

In  sum,  petitioners  contend  that  due 
to  the  impracticability  of  installing 
underride  guards  on  RCC  horizontal 
discharge  trailers,  not  amending  the 
FMVSS  No.  224  would  effectively 
eliminate  production  of  RCC  horizontal 
discharge  trailers.  We  note  that,  in 
applying  for  temporary  exemptions  and 
subsequent  renewals  for  exemptions 
froni  FMVSS  No.  224,  petitioners  put 
forth  the  same  arguments  for  grant  of 
temporary  exemptions  as  they  did  in 
this  petition  for  rulemaking. 

IV.  Proposed  Amendments 

After  careful  review  of  the 
information  submitted  by  the 
petitioners,  NHTSA  tentatively  agrees 
with  the  petitioners  and  proposes  to 
amend  FMVSS  No.  224  to  exclude  RCC 
horizontal  discharge  trailers  from  the 
standard. 

We  recognize  the  unique  issues 
associated  with  installing  underride 
guards  on  RCC  horizontal  discharge 
trailers.  The  current  petition  for 
rulemaking,  as  well  as  earlier  petitions 
for  temporary  exemptions,  outlined 
petitioner's  efforts  to  bring  RCC 
horizontal  discharge  trailers  in 
compliance  with  FMVSS  No.  224  for  the 
past  5  years.  The  agency  believes  that 
petitioner's  contention  that  no 
practicable  solution  exists  may  have 
merit.  8 

We  note  that  when  prescribing  a 
motor  vehicle  safety  standard,  NHTSA 


removed  by  the  owners  of  the  trailers,  since  the 
standard  applies  only  to  new  vehicles.  However, 
such  a  solution  is  inconsistent  with  the  overall 
intent  of  the  standard,  which  is  to  reduce  the 
likelihood  of  underride  collisions  on  U.S. 
high.ways. 

■E.D.  Etnyre&  Co.  (Etnyre).  the  only  other 
manufacturer  of  horizontal  discharge  trailers,  has 
built  a  horizontal  discharge  trailer  with  a 
"combination  of  retractable  chutes,  and  wheels 
back  configuration"  to  meet  FMVSS  No.  224  (see 
NHTSA  Docket  No.  2001-«827-191.  According  to 
the  petitioners,  however,  field  experience 
Remonstrated  insurmountable  real  world 
practicability  issues  that  compromised  any 
potential  safety  benefits.  As  a  result,  Etnyre  is  no 
longer  offering  trailers  With  retractable  underride 
guards.  Instead,  they  redesigned  their  product  to 
fell  under  wheels  back  exception  (NHTSA  Docket 
No.  2001-8827-25).  Furthermore,  in  a  letter  dated 
August  B,  2002  (Docket  No.TMHTSA-2003-14396- 
1),  Etnyre,  along  with  Dan  Hill  and  Red  River,  noted 
that  the  complexTetraction  mechanism  requires 
operator  interaction  to  reposition  the  guard  after 
each  offload  cycle,  thereby  compromising  the 
potential  safety  benefits  of  the  retractable  underride 
guard. 


is  required  by  b9  U.S.C.  30111(b)(3)  to 
ensure  that  tht  standard  is  reasonable, 
practicable,  an  d  appropriate  for  the 
of  motor  vehicle 
which  it  is  prescribed.  As 
discussed  abo'  e,  petitioners  have  raised 
several  argumi  nts  that  the  application 

224  to  RCC  horizontal 
discharge  trail  3rs  is  impracticable. 
Given  the  diffi  "ulties  experienced  in 
a  compliant  discharge 
jroposing  to  exclude 


particular  type 
equipment  for 


manufacturini 
trailer,  we  are 


"Neither  Fatal 
(FARS).  the  National 
(NASS),  nor  the  Gfneral 
data  files  that  we 
information  pertai|iing 
discharge  trailers 
horizontal  dischar  ;i 
copies  of  police 
selected  1999-200  I 
the  1999-200T  Nfl  SS 
careful  examinatic  n 
available)  and  othfr 
indication  uf  rear 
horizontal  dischai  ;i 


such  vehicles  rom  the  standard. 

The  agency  txamined  possible  safety 
consequences  3f  excluding  RCC 
horizontal  dis(  harge  trailers  from 
FMVSS  No.  22  4.  We  note  that  the 
geometry  of  ar  RCC  horizontal 
discharge  trail  ?r  is  very  similar  to  that 
of  a  wheels  ba  ;k  trailer.  The  risk  of  a 
severe  underri  ie  collision  is  reduced  by 
the  fact  that  th  3  rear-most  axle  of  the 
RCC  horizonta   discharge  trailer  is 
located  betwe<  n  24  and  33  inches  from 
the  rear  extren  ity  of  the  vehicle. 
Although  this  alls  short  of  the  305  mm 
(12  inches)  ex(  mption  for  wheels  back 
trailers,  the  lik  elihood  of  PCI  intrusion 
is  nevertheless  reduced  by  the 
proximity  of  n  ar  axle  to  the  rear 
extremity  of  tt  e  trailer.  It  appears  that 
the  distance  b(  tween  the  rear  axle  and 
the  rear  extren  lity  of  the  trailer  cannot 
be  shortened  a  ny  further,  if  the  floor 
conveyor  that  ielivers  the  asphalt  is  to 
fit  over  the  pa'  ing  machine. 

Additionall;  ,  we  note  that  RCC 
horizontal  dis(  :harge  trailers  travel  on 
U.S.  highways  only  infrequently,  to 
deliver  the  hoi  asphalt  mix  to  the 
construction  s  tes.  These  vehicles  spend 
most  of  their  t  me  in  a  controlled 
environment  c  f  a  construction  site, 
surrounded  bj  other  paving  equipment 
and  construct!  an  traffic  control 
equipment  (e.j  .,  traffic  cones,  safety 
signs),  where  i  risk  of  underride 
collision  is  vii  :ually  nonexistent.^ 

In  light  of  oi  ir  findings,  this  NPRM 
proposes  to  an  lend  FMVSS  No.  224  by 
adding  RCC  hi  irizontal  discharge  trailers 
to  the  list  of  ej  eluded  vehicles  in  S3  of 
the  Standard.  Ve  are  proposing  to 
include  a  prec  se  definition  of  a  road 
construction  c  introlled  horizontal 
discharge  sem  trailers  to  the  standard,    . 


f  ndl 


ysis  Reporting  System 
Automotive  Sampling  System 
Estimates  System  (GES) 
ave  examined  include  crash 

specifically  to  horizontal 
IVe  have  examined  underride  and 
,e  trailer  information  from  hard 
dent  reports  (PARs)  for  74 
FARS  cases  and  75  cases  from 

on-line  summary  files.  A 
of  photographs  (where 
related  information  yielded  no 
d  collisions  involving 
e  trailers. 


in  order  to  ensure  that  the  standard 
excludes  only  the  type  of  the  vehicle 
discussed  in  this  notice.  The  proposed 
definition  of  a  road  construction 
controlled  horizontal  discharge  trailer  is 
"a  trailer  or  semitrailer  that  is  equipped 
with  a  mechanical  drive  and  a  conveyor  • 
to  deliver  asphalt  and  other  road 
building  materials,  in  a  controlled 
horizontal  manner,  into  a  lay  down 
machine  or  paving  equipment  for  road 
construction  and  paving  operations." 

V.  Estimated  Costs  and  Benefits  ^ 

If  RCC  horizontal  discharge  trailers 
are  excluded  from  FMVSS  No.  224, 
petitioners  would  realize  financial  gains 
associated  with  ability  to  continually 
manufacture  and  market  their  product. 
Currently,  their  ability  to  offer  RCC 
horizontal  discharge  trailers  depends  on 
temporary  exemptions.  Further,  those 
manufacturers  who  may  have  suffered 
sale  volume  losses  as  a  result  of  offering 
a  wheels  back  design  unpopular  with 
typical  RCC  horizontal  discharge  trailer 
purchasers,  may  once  again  gain  market 
share  by  offering  a  pK>duct  that  is  more 
suitable  to  the  industry  needs.  The 
actual  costs  savings  Eire  difficult  to 
estimate  because  petitioners  have  not 
been  able  to  produce  a  viable  underride 
guard  for  the  equipment  in  question. 

There  would  be  no  safety  benefits 
associated  with  this  proposed 
rulemaking.  As  discussed  previously, 
we  anticipate  that  due  to  very  limited 
production  figures  and  limited  highway 
use  exposure,  there  is  minimal  safety 
disbenefits  associated  with  the  proposed 
rulemaking. 

VI.  Request  for  and  Submission  of 
Comments 

The  agency  requests  comments  on 
today's  proposal.  Specifically,  NHTSA 
is  interested  in  comments  on  the 
following  questions. 

1 .  Is  a  wheels  back  design  a  practical 
vehicle  design  alternative  for  RCC 
horizontal  discharge  trailers?  Please 
provide  data  and  information  to  support 
your  response. 

2.  What  is  the  maintenance  and 
performance  history  of  RCC  horizontal 
discharge  trailers  with  wheels  back 
design? 

3.  Is  a  retractable  underride  guard 
design  a  practical  solution  for  RCC 
horizontal  discharge  trailers?  Does  such 
a  design  create  a  risk  of  injury  to 
workers  operating  or  working  near  the 
trailer?  Please  provide  data  and 
information  to  support  your  response. 

4.  What  is  the  maintenance  emd    - 
performance  history  of  RCC  horizontal 
discharge  trailers  with  retractable 
underride  guards? 
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5.  Has  any  manufachirer  of  RCC 
horizontal  discharge  trailers  subject  to 
this  notice  been  able  to  alternatively 
design  a  compliant  vehicle  equipped 
with  an  underride  guard,  that  is  able  to 
slide  over  the  paving  machine  in  order 
to  discharge  asphalt  mix? 

The  comment  period  for  this  proposal 
is  30  days.  As  noted  above,  2  of  the  3 
manufacturers  of  RCC  horizontal 
discharge  trailers  have  filed  petitions 
asking  to  renew  their  existing  temporary 
exemptions  from  the  Standard.  If  a  final 
rule  excluding  RCC  horizontal  discharge 
trailers  is  issued,  NHTSA  believes  the 
rulemaking  process  should  be 
cGmpleted  before  there  is  any  need  to 
file  the  fourth  petition  for  a  temporary 
exemption.  Additionally,  NHTSA 
believes  that  a  speedy  resolution  of  this 
issue  will  be  in  the  best  interest  of 
Etnyre  as  it  would  no  longer  be  limited 
to  vehicle  designs  that  fit  within  an 
existing  exclusion,  but  may  cause 
practical  impediments  to  the  safe 
operation  of  the  trailers  in  their 
intended  environment.  Accordingly,  we 
have  determined  that  a  30-day  comment 
period  best  serves  the  public  interest. 

The  following  information  is  provided 
in  a  question  and  answer  format  to 
assist  interested  parties  in  providing 
comments  on  this  document. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  in 
English.  To  ensure  that  yoiu-  comments 
are  correctly  filed  in  the  Docket,  please 
include  the  docket  number  of  this 
document  in  your  comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  {49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 
Comments  may  alsp  be  submitted  to  the 
docket  electronically  by  logging  onto  the 
Dockets  Management  System  Web  site 
at  http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  document 
electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments,  Docket 


Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location.  You  may  also  see 
the  comments  on  the  Internet.  To  read 
the  comments  on  the  Internet,  take  the 
following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 


comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
pubhshed  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov.     . 

Vn.  Rulemaking  Analyses  and  Notices 

a.  Executive  Order  12866  and  DOT 
Regulatory  Policies-and  Procedures 

NHTSA  has  considered  the  impact  of 
the  proposed  rulemaking  action  imder 
E.O.  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  NPRM  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  This  action  has 
been  determined  to  be  "nonsignificant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  concludes  that 
the  impact  of  the  proposed  rule  is  so 
minimal  that  preparation  of  a  full 
regulatory  evaluation  is  not  required. 
The  proposed  rule  would  not  impose 
any  new  requirements  or  costs  on 
manufacturers,  but  instead  will  result  in 
cost  savings  to  manufacturers  of  road 
construction  controlled  horizontal 
discharge  trailers. 

fj.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impacts  of 
the  proposed  rulemaking  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
The  proposal  would  not  impose  any 
new  requirements  or  costs  on 
manufacturers,  but  instead  will  exclude 
manufacturers  of  road  construction 
controlled  horizontal  discharge  trailers 
fi-om  FMVSS  No.  224.  Accordingly, 
there  would  be  no  significant  impact  on 
small  businesses,  small  organizations,  or 
small  governmental  imits  by  these 
amendments.  The  manufactxuers  of  RCC 
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horizontal  discharge  trailers,  among 
them  Dan  Hill  and  Red  River,  may 
realize  certain  cost  savings  because  the 
standard  would  no  longer  require  them 
to  install  imderride  guards  on  their  RCC 
horizontal  discharge  trailers.  However, 
because  of  the  relatively  small  number 
of  RCC  horizontal  discharge  trailers 
produced  yearly,  any  potential  positive 
economic  impact  will  not  be  significant. 
For  these  reasons,  the  agency  has  not 
prepared  a  preliminary  regulatory- 
flexibility  analysis. 

c.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  proposal  does  not  contain 
any  collection  of  information 
requirements  requiring  review  under  the 
Paperwork  Reduction  Act. 

d.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  would 
not  have  a  significant  impact  on  the 
quality  of  human  environment. 

e.  Executive  Order  13132  (Federalism) 

NHTSA  has  analyzed  this  proposed 
rule  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order. 
13132,  Federalism  and  has  determined 
that  this  proposal  does  not  have 
sufficient  Federal  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
Federalism  summary  impact  statement. 
The  proposal  would  not  have  any 
substantial'impact  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  eunong  the  various 
local  officials. 

/.  Civil  Justice  Refonn 

This  proposal  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
21403.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  21461  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 


proceedings  before  parties  may  file  suit 
in  court. 

g.  National  T^hnology  Transfer  and 
Advancement  Act 


Section  12( 
Technology  Transfer 


use 


rs: 


con  sensus : 


aid 


Act  of  1995 
113,  section  1 
directs  us  to 
standards  in 
doing  so  woul  d 
applicable  lavi 
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technical 
specifications 
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Society  of 
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Congress, 
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applicable  vo 
standards. 

The  agency 
find  any  volui  tary 
relevant  to  th 


)  of  the  National 

and  Advancement 
(rfTTAA),  Public  Law  104- 
(d)  (15  U.S.C.  272) 

voluntary  consensus 
gulatory  activities  unless 
be  inconsistent  with 
or  otherwise  impractical, 
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standards  (e.g.,  materials 
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business  practices)  that 
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stai  idards  bodies,  such  as  the 
Aul  Dmotive  Engineers  (SAE). 
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thrc  ugh  OMB,  explanations 
deci  le  not  to  use  available  and 
I  untary  consensus 


searched  for,  but  did  not 
consensus  standards 


i>  proposal. 


assess  nent 
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h.  Unfunded 
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of  1995  requires 
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the  beginning  of  this 
this  action  in  the 


ind 


Oder 


C  rder 
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April  23,  199: 
(1)  is  determii  led 
significant"  a: 
12866,  and  (2 
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13045 

13045 (62  FR  19885, 
)  applies  to  any  rule  that: 

to  be  "economically 
defined  under  E.O. 


concerns  an 

,  health,  or  safety  risk  that 
to  believe  may  have 
a  disproportio  nate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 


we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 
This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866  and  does  not  involve 
decisions  based  on  environmental, 
health,  or  safety  risks  that 
disproportionately  affect  children. 

k.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requireme  its  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  proposal. 

List  of  Subjects  in  49  CFR  Part  571 

Motor  vehicle  safety  standards. 

PART  571  —FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571.224  as  set  forth  below. 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.224  would  be  amended 
as  follows: 

a.  By  revising  paragraph  S3;  and 

b.  By  revising  the  definition  for  "Road 
construction  controlled  horizontal 
discharge  trailer"  in  paragraph  S4. 

The  revised  text  is  set  forth  as  follows: 

§  571 .224    Standard  No.  224;  Rear  Impact 
Protection 

***** 

S3.  Application.  This  standard 
applies  to  trailers  and  semitrailers  with 
a  GVWR  of  4,356  kg  or  more.  The 
standard  does  not  apply  to  pole  trailers, 
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pulpwood  trailers,  road  construction 
controlled  horizontal  discharge  trailers, 
special  purpose  vehicles,  wheels  back 
vehicles,  or  temporary  living  quarters  as 
defined  in  49  CFR  529.2.  If  a  cargo  tank 
motor  vehicle,  as  defined  in  49  CFR 
171.8,  is  certified  to  carry  hazardous 
materials  and  has  a  rear  bumper  or  rear 
end  protection  device  conforming  with 
49  CFR  part  178  located  in  the  area  of 
the  horizontal  member  of  the  rear 
underride  guard  required  by  this 
standard,  the  guard  need  not  comply 
with  the  energy  absorption  requirement 
(S5.2.2)  of  49  CFR  571.223. 

S4.  Definitions. 
***** 

Road  construction  controlled 
horizontal  discharge  trailer  means  a 
trailer  or  semitrailer  that  is  equipped 
with  a  mechanical  drive  and  a  conveyor 
to  deliver  asphalt  and  other  road 
building  materials,  in  a  controlled 
horizontal  manner,  into  a  lay  down 
machine  or  paving  equipment  for  road 
construction  and  paving  operations. 
***** 

Issued:  September  15.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-23960  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  491&-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[i.D.  010903D] 

Atlantic  Highly  Migratory  Species 
(HMS);  Atlantic  Shark  Management 
Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Rescheduling  of  public 

hearings;  extension  of  comment  period. 

SUMMARY:  Due  to  concern  regarding  the 
path  of  Hurricane  Isabel,  NMFS  is 
canceling  two  public  hearings  that  were 
previously  published  in  the  Federal 
Register  on  August  12,  2003,  and 
scheduled  for  September  17,  2003,  in 
Pawleys  Island,  SC  and  September  22, 
2003,  in  Manteo,  NC.  The  public 
hearings  are  rescheduled  for  October  1, 
2003,  in  Manteo,  NC,  and  October  2, 


2003,  in  Pawleys  Island,  SC.  These 
hearings  are  being  held  to  receive 
comments  from  fishery  participants  and 
other  members  of  the  public  regarding 
proposed  shark  regulations  and  draft 
Amendment  1  to  Ae  Fishery 
Management  Plan  for  Atlantic  Tunas, 
Swordfish  and  Sharks  (Amendment  1). 
Due  to  rescheduling  the  hearings,  NMFS 
is  also  extending  the  comment  period  of 
the  proposed  rule  for  Amendment  1 , 
published  in  the  Federal  Register  on 
August  1,  2003,  from  September  30, 
2003,  to  October  3,  2003. 

DATES:  The  public  hearings  will  be  held 
on: 

1.  Wednesday,  October  1,  2003,  from 
7-9  p.m.  in  Manteo,  NC,  and 

2.  Thursday,  October  2,  2003,  from  7 
-  9  p.m.  in  Pawleys  Island,  SC. 

Comments  on  '  he  proposed  rule  for 
.  Amendment  1,  published  at  68  FR 
45196,  August  1,  2003,  must  be  received 
no  later  than  5  p.m.,  on  October  3,  2003. 

ADDRESSES:  The  public  hearings  will  be 
held  in: 

1.  North  Carolina  Aquarium,  Roanoke 
Island,  Airport  Road,  Mamteo,  NC 
27954, and 

2.  Waccamaw  Neck  Branch  Library, 
24  Commerce  Dr.,  Pawleys  Island,  SC 
29585. 

Written  comments  on  this  action 
should  be  mailed  to  Christopher  Rogers, 
Chief,  NMFS  Highly  Migratory  Species 
Management  Division,  1315  East- West 
Highway,  Silver  Spring,  MD  20910;  or 
faxed  to  (301)  713-1917.  Comments  will 
not  be  accepted  if  submitted  via  email 
or  Internet.  Copies  of  draft  Amendment 
1  can  be  obtained  from  the  HMS  website 
at:  http://www.nmfs.noaa.gov/sfa/ 
hmspg.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karyl  Brewster-Geisz,  Heather  Stirratt, 
or  Chris  Rilling  at  (301)  713-2347  or 
Greg  Fairclough  at  (727)  570-5741. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fisheries  are  managed 
under  the  authority  of  the  Magiiuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  Fishery 
Management  Plan  for  Atlantic  Timas, 
Swordfish,  and  Sharks  (HMS  FMP), 
finalized  in  1999,  is  implemented  by 
regulations  at  50  CFR  part  635.  On 
August  1,  2003  (68  FR  45196),  NMFS 
published  in  the  Federal  Register  a 
proposed  rule  that  would  amend  some 
of  the  regulations  in  the  HMS  FMP. 
Complete  descriptions  of  the  measures, 
as  well  as  the  purpose  and  need  for  the 


proposed  actions,  are  contained  in  the 
proposed  rule  and  are  not  repeated  here. 

On  August  12,  2003  (68  FR  47904). 
NMFS  published  in  the  Federal  Register 
notice  of  six  public  hearings.  Due  to 
concern  regarding  the  path  of  Hurricane 
Isabel,  NMFS  is  canceling  and 
rescheduling  two  of  those  public 
hearings.  The  hearing  previously 
scheduled  for  September  17,  2003,  in 
Pawleys  Island,  SC,  is  now  scheduled 
for  October  2,  2003,  in  Pawleys  Island, 
SC  (see  DATES  and  ADDRESSES).  The 
hearing  previously  scheduled  for 
September  22,  2003.  in  Manteo,  NC.  is 
now  scheduled  for  October  1,  2003,  in 
Manteo,  NC  (see  DATES  and  ADDRESSES). 
The  schedule  for  the  other  public 
hearings  remains  unchanged. 

Additionally,  in  order  to  incorporate 
these  rescheduled  hearings  during  the 
public  comment  period,  NMFS  is 
extending  the  public  comment  period 
on  the  proposed  rule  until  5  p.m.  on 
October  3.  2003. 

The  public  is  reminded  that  NMFS 
expects  participants  at  the  public 
hearings  to  conduct  themselves 
appropriately.  At  the  beginning  of  each 
public  hearing,  a  NMFS  representative 
will  explain  the  ground  rules  (e.g., 
alcohol  is  prohibited  from  the  hearing 
room;  attendees  will  be  called  to  give 
their  comments  in  the  order  in  which 
they  registered  to  speak;  each  attendee 
will  have  an  equal  amoimt  of  time  to 
speak;  and  attendees  should  not 
interrupt  one  another).  The  NMFS 
representative  will  attempt  to  structure 
the  hearing  so  that  all  attending 
members  of  the  public  will  be  able  to 
comment,  if  they  so  choose,  regardless 
of  the  controversial  nature  of  the 
subject(s).  Attendees  are  expected  to 
respect  the  ground  rules,  and,  if  they  do 
not,  they  will  be  asked  to  leave  the 
hearing. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Heather  Stirratt, 
(301)  713-2347,  at  least  7  days  prior  to 
the  hearing  in  question. 

Dated:  September  16.  2003. 
Bruce  C.  Nforehead,  . 

Acting  Director.  Office  of  Sustainable 
Fistieries.  National  Marine  Fishenes  Service. 
[FR  Doc.  03-24113  Filed  9-17-03;  1:54  pm| 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Fresno  County  Resource 
Advisory  Committee  will  meet  in 
Prather,  California.  The  purpose  of  the 
meeting  is  to  discuss  and  to  recommend 
project  proposals  for  FY  2004  funds 
regarding  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
20Q0  (Pub.  L.  106-393)  for  expenditure 
of  Payments  to  States  Fresno  County 
Title  II  funds. 

DATES:  The  meeting  will  be  held  on 
October  14,  2003  from  6:30  pm  to  9:30 
pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sierra  National  Forest,  Higji  Sierra 
Ranger  District,  29688  Auberry  Road, 
Prather,  California,  93651.  Send  written 
comments  to  Rick  Larson,  Fresno 
County  Resource  Advisory  Committee 
Coordinator,  c/o  Sierra  National  Forest, 
High  Sierra  Ranger  District,  29688 
Auberry  Road.  Prather,  CA  93651  or 
electronically  to  relarson@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Larson,  Fresno  County  Resource 
Advisory  Committee  Coordinator,  (559) 
855-5355  ext.  3319. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Payments  to  States  Fresno 
County  Title  II  project  matters  to  the 
attention  of  the  Cf)mmittee  may  file 
written  statements  with  the  Committee 
staff  before  or  after  the  meeting.  Public 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  October  14.  2003  will  have  the 
opportunity  to  address  the  Committee  at 
those  sessions.  Agenda  items  to  be 


(1)  Call  for  new 
Hscussion  on  lack  of 
committee  members  (3) 
project  recipients;  (4) 


from 


covered  inclutle 
projects;  (2) 
attendance  by 
report  back 
public  comment 

Dated:  Septe^iber  11.  2003. 
Ray  Porter, 
District  Ranger 
(PR  Doc.  03-23  123 
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Filed  9-lg-03;  8:45  am] 
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COMMITTEE 
PEOPLE  WH0 
SEVERELY 


'OR  PURCHASE  FROM 
ARE  BLIND  OR 
DISABLED 


Procurement 
and  beletion 


List;  Proposed  Additions 


AGENCY 

People  Who 
Disabled. 


Comkiittee  for  Purchase  From 
J\ie  Blind  or  Severely 


ACTION 

deletion  from 


Propo  sed  additions  to  and 
Procurement  List. 


SUMMARY:  Thi  Committee  is  proposing 
to  addto  the  1  'rocurement  List  products 
to  be  furnished  by  nonprofit  agencies 
employing  pe  rsons  who  are  blind  or 
have  other  sei  ere  disabilities,  and  to 
delete  a  service  previously  furnished  by 
such  agencies 

Comments  Hust  be  Received  on  or 
Before:  Octob  jr  19,  2003. 
ADDRESSES:  C  jmmittee  for  Purchase 
From  People  '  Vho  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Vi^inia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenherly,  (703)  603-7740. 
SUPPLEMENTAI  lY  INFORMATION:  This 
notice  is  publ  shed  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  i  nterested  persons  an 
opportunity  ti  >  submit  comments  on  the 
proposed  acti  ms. 

Additions 


If  the  Comriittee 
proposed  add  tions 
Federal  Govei  nment 
notice  for  eac  i 
be  required  tc 
listed  below 
employing  persons 
have  other 


Regulatory  Flexibility 
I  certify  tha : 


not  have  a 
substantial 


approves  the 
the  entities  of  the 
identified  in  this 
product  or  service  will 
procure  the  products 
om  nonprofit  agencies 
who  are  blind  or 
disabilities. 


se'  'ere 


ity  Act  Certification 

the  following  action  will 
sighificant  impact  on  a 
ni  mber  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 

The  following  products  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Products 

Product/NSN:  Can  Opener,  M.R.  1841. 
Product/NSN:  Vegetable  Peeler,  M.R.  1842. 
NPA:  Cincinnati  Association  for  the  Blind, 

Cincinnati,  Ohio. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 

Product/NSN:  Safety  Armband,  M.R.  1756, 

MR.  1759. 
NPA:  L.C.  Industries  Fpr  The  Blind,  Inc.. 

Durham,  NC,  at  its  facility  in  Hazlehurst, 

Mississippi. 
Contract  Activhy:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 

•  Product/NSN:  Wobble  Wedges,  M.R.  1835. 

NPA:  West  Texas  Lighthouse  for  the  Blind, 

San  Angelo,  Texas. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 

Deletion 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  may  result 
in  additional  reporting,  recordkeeping 
or  other  compliance  requirements  for 
small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  service  to  the  Government. 
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3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  deletion  from  the  Procurement  List. 

End  of  Certification 

The  following  service  is  proposed  for 
deletion  from  the  Procurement  List: 

Service 

Service  Type/Location:  GTOunds 

Maintenance,  Vacant  Family  Housing 
Quarters.  Fort  Campbell.  Kentucky. 

NPA:  Progressive  Directions,  Inc.,  Clarksville. 
Tennessee. 

Contract  Activity:  Department  of  the  Army, 
Fort  Campbell,  Kentucky. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-23951  Filed  9-18-03;  8:45  am] 

BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  a  product  and.  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  October  19,  2003. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kennerly,  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  June  6, 
July  11.  and  18,  2003,  the  Conunittee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  33908,  41297,  and  42684/42685) 
of  proposed  additions  to  the 
Procxuement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  product  and  services  and  impact  of 
the  additions  on  the  ciirrent  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  product  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Govenunent 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 


Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 

'  organizations  that  will  furnish  the 
product  and  services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
product  and  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  and 
services  proposed  for  addition  to  the 
Procurement  List. 

End  of  Certification 

Accordingly,  the  following  product 
and  services  are  added  to  the 
Procurement  List: 

Product 

Product/NSN:  Document  Protector  7510-01- 

23&-0059. 
NPA:  L.C.  Industries  For  The  Blind,  Inc.. 

Durham,  North  Carolina. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York. 

New  York. 

Services 

Service  Type/Location:  Janitorial/Custodial 

National  Personnel  Records  Center,  St. 
♦       Louis,  Missouri. 
NPA:  Challenge  Unlimited,  Inc.,  Alton, 

Illinois. 
Contract  Activity:  GSA,  Service  Contracts 

(6PEF-C),  Kansas  City,  Missouri. 
Service  Type/Location:  Janitorial/Grounds 

and  Related  Services,  Robert  F.  Peckham 

Federal  Building  and  U.S.  Courthouse, 

San  Jose,  California. 
NPA:  Hope  Rehabilitation  Services,  Santa 

Clara,  California. 
Contract  Activity:  GSA,  Public  Buildings 

Service  {9PMFC),  San  Francisco. 

California. 

Service  Type/Location:  Reproduction  and 

Courier  Service  Naval  Facilities 

Engineering  Command,  Engineering 

Field,  Activity — Chesapeake, 

Washington,  DC. 
NPA:  Sheltered  Occupational  Center  of 

Northern  Virginia,  Inc.,  Arlington, 

Virginia. 
Contract  Activity:  Naval  Facilities 

Engineering  Command,  EFA- 

Chesapeake,  Washington,  DC. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 


date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  03-23952  Filed  9-18-03;  8:45  am) 

BILUNO  CODi  63S3-01-I> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  2»-2003] 

Wacker  Chemical  Corporation — 
Application  for  Subzone  Status; 
Extension  of  Comment  Period 

The  comment  period  for  the 
application  for  subzone  status  at  the 
Wacker  Chemical  Corporation  in 
Adrian,  Michigan,  submitted  by  the 
Greater  Detroit  Foreign-Trade  Zone,  Inc. 
(68  FR  38009,  June  26,  2003),  is  being 
extended  again,  to  October  27,  2003  to 
allow  interested  parties  additional  time 
in  which  to  comment.  Rebuttal 
comments  may  be  submitted  during  the 
subsequent  15  day  period,  until 
November  11,  2003.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  th^  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington.  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

Dated:  September  12,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  03-23966  Filed  9-18-03;  8:45  am) 

BILUNG  CODE  3S1(M}S-P 


DEPARTMENT  OF  COMMERCE 

Foreigr>-Trade  Zones  Board 
[Docket  46-2003] 

Foreign-Trade  Zone  61— San  Juan,  PR, 
Application  for  Expansion  of  Scope  of 
Manufacturing  Authority,  Pepsi-Cola 
Manufacturing  International,  Ltd.— 
Subzone  61 J  (Soft  DrinIc  and  Juice 
Beverage  Concentrates) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Puerto  Rico  Exports 
Development  Corporation,  grantee  of 
FTZ  61,  pursuant  to  section  400.32(b)(2) 
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of  the  Board's  regulations  (15  GFR  part 
400),  requesting  authority  on  behalf  of 
Pepsi-Cola  Manufacturing  International, 
Ltd.  (PCMIL),  operator  of  FTZ  61  J,  at  the 
PCMIL  soft  drink  and  juice  beverage 
concentrate  manufacturing  plant  in 
Cidra,  Puerto  Rico,  requesting  an 
expansion  of  the  scope  of  pianufactiiring 
authority  to  include  additional  finished 
products  and  manufacturing  capacity 
under  FTZ  procedures.  It  was  formally 
filed  on  September  12.  2003. 

PCMIL  operates  a  facility  (171 
employees)  within  the  Cidra  Industrial 
Park,  in  Cidra,  Puerto  Rico,  which  is 
used  to  produce  flavoring  concentrates 
for  soft  drink  beverages  under  FTZ 
procedures  for  the  U.S.  market  and 
export  (Board  Order  926,  62  FR  55574, 
10-27-97). 

The  applicant  currently  requests  that 
the  scope  of  manufacturing  authority  be 
expanded  to  include  the  manufacture  of 
fruit  juice  beverage  concentrate 
products  marketed  under  the  Dole.  ■ 
Tropicana  Season's  Best,  and  Tropicana 
Twister  brands.  The  application  also 
requests  that  the  scope  of  authority  for 
sourcing  foreign  ingredients  used  in 
production  be  extended  to  include: 
Banana  puree,  and  fruit  juice 
concentrates  (passion,  white  grape, 
orange,  pear,  concord  grape,  red  grape, 
grapefruit,  pine^ple)  (2003  duty  rate 
range:  Free-10%,  0.5c-7.9c/liter). 
Production  authority  under  FTZ 
procedures  would  be  increased  to 
approximately  5,000  40-foot  shipping 
containers  aimually. 

FTZ  procedures  would  continue  to 
exempt  PCMIL  from  Customs  duty 
payments  on  the  foreign  ingredients 
used  in  production  for  export.  On  its 
domestic  sales  and  exports  to  NAFTA 
countries,  the  company  can  choose  the 
lower  duty  rates  that  apply  to  finished 
beverage  concentrates  (free,  6.4%)  for 
the  foreign  ingredients  noted  above.  In 
accordance  with  §  400.32(b)(2)  of  the 
Board's  regulations,  a  member  of  the 
FTZ  Staff  has  been  designated  examiner 
to  investigate  the  application. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  Submissions  via  Express/Package 
Delivery  ServicSs:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Conmierce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street,  NW.,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
4100W,  1401  Constitution  Ave.,  NW., 
Washington,  DC  20230. 


The  closing  period  for  their  receipt  is 
November  3,  2  003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  fon  going  period  may  be 
submitted  dur  ng  the  subsequent  15-day 
period  to  Nov(  mber  18,  2003. 

A  copy  of  th  B  application  will  be 
available  for  p  ablic  inspection  at  the 
Office  of  the  F  sreign-Trade  Zones 
Board's  Execu  ive  Secretary  at  address 
No.  1  listed  ab  jve. 

Dated:  Septen  ber  12.  2003.     » 
Dennis  Puccine  li, 
l^.wciitive  Secre,  ary. 

IFR  Dor.  03-2.1!  65  Filed  9-18-03;  8:45  ami 
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SUMMARY:  On  Vpril  27,  2000,  the 
Department  of  Commerce  (the 
Department)  self-initiated  an  anti- 
circumvention  inquiry  to  determine 
whether  an  Itaian  producer  of  pasta  is 
circumventing  the  antidumping  and 
countervailinf  duty  orders  on  certain 
pasta  from  Ital  y,  issued  July  24, 1996. 
The  period  of  nquiry  is  July  1, 1998 
through  June  ;  0,  1999.  On  August  6, 
2003,  we  preli  mineu-ily  determined  that 
certain  pasta  f  roduced  in  Italy  by 
Pastificio  Fratijlli  Pagani  S.p.A.  (Pagani) 
and  exported  o  the  United  States  in 
packages  of  gr  jater  than  five  pounds, 
which  are  sub  jequently  repackaged  in 
the  United  Sta  tes  into  packages  of  five 
pounds  or  lesi ,  constitutes 
circumventioi  of  the  antidumping  and 
countervailinj  duty  orders  on  certain 
pasta  from  Ita!  y,  within  the  meaning  of 
section  781(a)  of  the  Tariff  Act  of  1930, 
as  amended  (t  le  Act),  and  19  CFR 
351.225(g).  W  !  invited  interested  parties 
to  comment  oi »  our  preliminary 
determination  i.  Interested  parties  did 
not  submit  cas  e  briefs  or  request  a 
hearing.  Cons(  squently,  our  preliminary 
determination  s  remain  unchanged  for 
'  these  final  del  erminations. 


EFFECTIVE  DATE:  September  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 

Primor  or  Ronald  Trentham,  AD/CVD 
Enforcement,  Office  IV,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230;  telephone:  (202)  482-4114 
or (202) 482-6320. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  Antidumping  and 
Countervailing  Duty  Orders 

Imports  covered  by  these  orders  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees,  ' 
milk,  gluten,  diastasis,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions. 

Excluded  from  the  scope  are 
refrigerated,  frozen,  or  canned  pastas,  as 
well  as  all  forms  of  egg  pasta,  with  the 
exception  of  non-egg  dry  pasta 
containing  up  to  two  percent  egg  white. 
Also  excluded  are  imports  of  organic 
pasta  from  Italy  that  are  accompanied  by 
the  appropriate  certificate  issued  by  the 
Instituto  Mediterraneo  Di  Certificazione, 
by  Bioagricoop  S.r.L.,  by  QC&I 
International  Service,  by  Ecocert  Italia, 
by  Consorzio  per  il  ControUo  dei 
Prodotti  Biologici,  by  Associazione 
Italiana  per  TAgricoltura  Biologica,  or 
Codex  S.r.L. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  {HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  subject  to  these  orders  is 
dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  rulings  to  date: 

(1)  On  August  25, 1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 
bound  with  raffia,  is  excluded  from  the 
scope  of  the  antidumping  and 
countervailing  duty  orders.  See 
Memorandum  from  Edward  Easton  to 
Richard  Moreland,  dated  August  25, 
1997,  on  file  in  the  Central  Records  Unit 
(CRU)  of  the  main  Commerce  Building, 
Room  B-099. 
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(2)  On  July  30.  1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  See 
Letter  from  Susan  H.  Kuhbach.  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  dated  July  30.  1998,  on 
file  in  the  CRU. 

(3)  On  October  23,  1997,  the 
petitioners  filed  a  request  that  the 
Department  initiate  an  anti- 
circumvention  investigation  against 
Barilla  S.r.L.  (Barilla).  On  October  5, 
1998,  the  Department  issued  a  final 
determination  that,  pursuant  to  section 
781(a)  of  the  Act,  Barilla  was 
circumventing  the  antidumping  duty 
order  by  exporting  bulk  pasta  from  Italy 
which  it  subsequently  repackaged  in  the 
United  States  into  packages  of  five 
pounds  or  less  for  sale  in  the  United 
States.  See  Anti-Circumvention  Inquiry 
of  the  Antidumping  Duty  Order  on 
Certain  Pasta  from  Italy:  Affirmative 
Final  Determination  of  Circumvention 
of  the  Antidumping  Dutv  Order,  63  PR 
54672  (October  13,  1998)  [Barilla 
Circumvention  Inquiry). 

(4)  On  October  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  may  be 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  On  May 
24,  1999,  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26,  1998, 
pasta  in  packages  weighing  up  to  (and 
including)  five  pounds  four  ounces,  and 
so  labeled,  is  within  the  scope  of  the 
antidumping  and  countervailing  duty 
orders.  See  Memorandum  from  John 
Brinkmann  to  Richard  Moreland,  dated 
May  24,  1999,  on  file  in  the  CRU. 

Scope  of  the  Anti-Circumvention 
Inquiry 

The  product  subject  to  this  anti- 
circumvention  inquiry  is  certain  pasta 
produced  in  Italy  by  Pagani  and 
exported  to  the  United  States  in 
packages  of  greater  than  five  pounds 
(2.27  kilograms)  that  meets  all  the 
requirements  for  the  merchandise 
subject  to  the  antidumping  and 
countervailing  duty  orders,  with  the 
exception  of  packaging  size,  and  which 
is  repackaged  into  packages  of  five 
pounds  (2.27  kilograms)  or  less  after 
entry  into  the  United  States. 

Background 

On  August  30,  1999.  we  issued  an 
antidumping  questionnaire  to  Pagani  for 


the  third  administrative  review  of  the 
antidumping  duty  order,  covering  the 
period  July  1, 1998  through  June  30. 
1999.  In  its  October  1,  1999. 
questionnaire  response,  Pagani  stated 
that  it  "exported  sacks  of  non-subject 
bulk  pasta  for  repackaging  after 
importation."  Based  upon  our 
verification  of  Pagani's  questionnaire 
responses  in  the  third  administrative 
review,  we  initiated  this  inquiry.  See 
Certain  Pasta  from  Italy:  Notice  of 
Initiation  of  Anti-circumvention  Inquiry 
on  the  Antidumping  and  Countervailing 
Duty  Orders,  65  FR  26179  (May  5,  2000) 
(Notice  of  Initiation).  Since  the 
initiation  of  this  inquiry,  the  following 
events  have  occurred. 

On  May  10,  2000,  the  Department 
issued  a  circumvention  questionnaire  to 
Pagani.  We  requested  information  with 
respect  to  Pagani's  corporate  structure, 
sales  and  shipment  information,  process 
of  repackaging  in  the  United  States, 
value  of  merchandise  repackaged  in  the 
United  States,  and  pattern  of  trade  and 
levels  of  imports. 

On  June  14.  2000,  Pagani  responded 
to  the  Department's  questionnaire. 
Pagani's  response  revealed  that  it  did 
not  have  its  own  manufacturing  or 
repackaging  facility  in  the  United  States. 
Rather,  all  of  the  repackaging  activity  in 
the  United  States  was  conducted  by  an 
unaffiliated  party.  Section  781(a)  of  the 
Act  sets  forth  the  criteria  the 
Department  must  examine  when 
determining  whether  to  include 
merchandise  completed  or  assembled  in 
the  United  States  within  the  scope  of  an 
existing  order.  We  determined  it  was 
necessary  to  collect  information  from 
the  unaffiliated  U.S.  party  participating 
in  the  repackaging  operations  to 
examine  these  criteria.  Accordingly,  on 
December  7,  2000,  the  Department 
issued  a  supplemental  circumvention 
questionnaire  to  the  unaffiliated  U.S. 
repacker  and  a  U.S.  customer  that 
participated  in  repackaging.  In  addition, 
on  December  7,  2000,  we  issued  a 
supplemental  questionnaire  to  Pagani. 
On  January  29,  2001,  Pagani  responded 
to  the  Department's  supplemental 
questionnaire.  We  did  not  receive  a 
response  from  the  unaffiliated  U.S. 
repacker  or  the  U.S.  customer. 

On  August  6,  2003,  we  preliminarily, 
determined  that  certain  pasta  produced 
in  Italy  by  Pagani  and  exported  lo  the 
United  States  in  packages  of  greater  than 
five  pounds,  which  are  subsequently 
repackaged  in  the  United  States  into 
packages  of  five  pounds  or  less, 
constitutes  circumvention  of  the 
antidumping  and  countervailing  duty 
orders  on  certain  pasta  fi-om  Italy.  See 
Anti-Circumvention  Inquiry  of  the 
Antidumping  and  Countervailing  Duty 


Orders  on  Certain  Pasta  from  Italv: 
Affirmative  Preliminary  Determinations 
of  Circumvention  of  Antidumping  and 
Countervailing  Duty  Orders.  68  FR 
46571  (August  6;  2003)  {Notice  of 
■Preliminary  Determinations).  We 
invited  interested  parties  to  comment  on 
our  preliminary  determinations. 
Interested  parties  did  not  submit  case 
briefs  or  request  a  hearing. 

Analysis 

As  detailed  in  the  Notice  of 
Preliminary  Determinations,  to  make  an 
affirmative  determination  of 
circumvention,  the  elements  under 
section  781(a)(1)  of  the  Act  must  be 
satisfied,  taking  into  account  the  factors 
under  section  781(a)(2)  and  781(a)(3)  of 
the  Act.  For  these  final  determinations, 
we  adopt  the  analysis  set  forth  in  the 
Notice  of  Preliminary  Determinations, 
and  determine  that  during  the  period 
examined  there  was  circumvention  of 
the  orders  as  a  result  of  Pagani's 
repackaging.  First,  the  merchandise 
repackaged  and  sold  in  the  United 
States  is  within  the  same  class  or  kind 
of  merchandise  that  is  subject  to  the 
order.  Second,  bulk  pasta  was  exported 
to  the  United  States  and  then  assembled 
into  smaller  packages  of  five  pounds  or 
less  after  importation.  Third,  we  find 
.  that  the  process  of  assembly  or 
completion  in  the  United  States  is 
minor  and  insignificant,  since  (A)  the 
level  of  investment  in  the  United  States 
is  minimal;  [B]  the  level  of  research  and 
development  in  the  United  States  is 
non-existent;  (C)  the  nature  of  the 
production  process  in  the  United  States 
is  minor  relative  to  the  entire  process  of 
pasta  production;  (D)  the  extent  of  the 
production  facilities  in  the  United 
States  is  limited;  and  (E)  the  value  of  the 
processing  performed  in  the  United 
States  represents  a  small  proportion  of 
the  value  of  the  merchandise  sold  in  the 
United  States.  See  Notice  of  Preliminary 
Determinations,  at  46574-46475. 
Fourth,  the  value  of  imported  parts  or 
components  is  a  significant  portion  of 
the  total  value  of  the  merchandise  sold 
in  the  United  States.  Thus,  we  find 
affirmative  evidence  of  circumvention 
in  accordance  with  sections  781(a)(1) 
and  (2)  of  the  Act. 

We  next  considered  the  factors 
required  by  section  781(a)(3)  of  the  Act, 
in  reaching  our  determinations.  As 
explained  in  detail  in  the  Notice  of 
Preliminary  Determinations,  the  facts 
concerning  pattern  of  trade,  sourcing, 
affiliation,  and  import  trends  indicate 
during  the  period  under  consideration 
there  was  circumvention  of  the  pasta 
orders.  Consequently,  our  statutory 
requirements  lead  us  to  find  that  during 
the  period  examined  there  was 
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circumvention  of  the  orders  as  a  result 
of  the  repackaging  operation  discussed 
above. 

Certification  Option - 

Pagani  certified  that  the  U.S. 
repackaging  operation,  which  began  in 
the  third  quarter  of  1997,  was 
terminated  for  long  cuts  in  1999.  With 
regard  to  short  cuts,  Pagani  submitted  a 
certification  from  the  U.S.  repacker 
stating  that  short  cuts  of  pasta  from 
Pagani  were  last  invoiced  on  February  8, 
2000.  Thus,  Pagani  asserts  that  the 
repackaging  operations  have  ceased. 

As  discussed  in  the  Notice  of 
Preliminary  Determinations,  Pagani 
requested  that  the  Department 
implement  a  certification  scheme, 
whereby  each  of  Pagani's  unaffiliated 
U.S.  customers  would  certify  that  it 
would  resell  all  pasta  purchased  from 
Pagani  in  the  packaging  in  which  the 
pasta  was  delivered  to  the  U.S. 
customer,  and  would  not  repack  any 
pasta  from  packages  greater  than  five 
pounds  into  packages  of  five  pounds  or 
less.  According  to  Pagani,  this  scheme 
would  enable  the  Department  to  exclude 
from  the  scope.of  the  antidimiping  and 
coimtervailing  duty  order.s  bulk  pasta 
that  was  not  destined  for  repackaging 
after  importation,  e.g.,  bulk  pasta 
shipped  directly  to  institutional  or  food 
service  users. 

For  these  final  determinations,  we 
determine  to  adopt  the  certification 
scheme  proposed  by  Pagani.  According 
to  that  scheme,  Pagani  and  each  of 
Pagani's  unaffiliated  customers  who 
purchase  bulk  pasta  would  ceitiiy  that 
the  customer  would  not  repackage  any 
bulk  pasta  into  packages  of  five  pounds 
or  less. 

Suspension  of  Liquidation 

We  have  made  affirmative^  final 
determinations  that  Pagani's  activities 
for  the  repacking  of  bulk  pasta  into 
packages  of  five  pounds  or  less  for  sale 
in  the  United  States  constitute 
circumvention.  The  merchandise 
subject  to  suspension  of  liquidation  is 
pasta  in  packages  of  greater  than  five 
pounds  as  defined  in  the  Scope  of  the 
Anti-Circumvention  Inquiry  section  of 
this  notice,  unaccompanied  by  the 
appropriate  certification. 

In  accordance  with  section  773(d)  of 
the  Act,  the  Department  normally  would 
direct  the  U.S.  Bureau  of  Customs  and 
Border  Protection  (BCBP)  to  suspend 
liquidation  and  to  require  a  cash  deposit 
of  estimated  duties,  at  the  applicable 
rate,  on  all  unliquidated  entries  of  bulk 
pasta  from  Italy  produced  by  Pagani,  not 
accompanied  by  appropriate 
certification,  that  were  entered,  or 
withdrawn  from  warehouse,  for 
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basis  to  beliei^e 
is  being  agaii 
information 
certification 
which  evideijce 
products  are 
circumventic^n 
we  will 
record  to  ce: 
imported 
necessary 
we  may  also 
such  certifi 
accompanyiifg 
States.  See 
Determinatidfis 
Fair  Value: 
Carbon  and 
Line  and 
Certain  SmaU 
Alloy  Seamli 
Pressure 
Republic  of 
(May  4,  2000 

These 
determinatio  is 
section  781(^) 
351.225 

Dated:  Sept^ber  12,  2003. 
Joseph  A.  Spe<  rini, 

Acting  Assista  it 
Administratio,  i 
[FR  Doc.  0.3-2;  :961 

BILLING  CODE  3i  lO-DS-S 


affirinative  final  circumvention 
are  in  accordance  with 
of  the  Act  and  19  CFR 


Secretary  for  Import 

Filed  9-18-03:  8:45  am] 


DEPARTME^  OF  COMMERCE 
international  Trade  Administration 

[A-570-853] 

Notice  of  Ariended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Bull  Aspirin  from  the  People's 
Republic  of  ^hina 

agency:  Imp  ort  Administration, 
Internationa)  Trade  Administration, 
Department  tof  Commerce. 
ACTION:  Noti  :e  of  Amended  Final 
Results  of  A]  itidumping  Duty 
Administrat:  ve  Review. 


EFFECTIVE  D>lfTE:  September  19,  2003. 
FOR  FURTHEFl  INFORMATION  CONTACT:  Julie 
Santoboni  or  Blanche  Ziv,  Office  1,  AD/ 
CVD  Enforce  ment.  Import 
Administrat  on.  International  Trade 
Administrat  on,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington  DC  20230; 
telephone  (202)  482-4194  or  (202) 482- 
4207,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Scope  of  Review 

The  product  covered  by  this  review  is 
bulk  acetylsalicylic  acid,  commonly 
referred  to  as  bulk  aspirin,  whether  or 
not  in  pharmaceutical  or  compound 
form,  not  put  up  in  dosage  form  (tablet, 
capsule,  powders  or  similar  form  for 
direct  human  consimiption).  Bulk 
aspirin  may  be  imported  in  two  forms, 
as  pure  ortho-acetylsalicylic  acid  or  as 
mixed  ortho-acetylsalicylic  acid.  Pure 
ortho-acetylsalicylic  acid  can  be  either 
in  crystal  form  or  granulated  into  a  fine 
powder  (pharmaceutical  form).  This, 
product  has  the  chemical  formula 
C9H8O4.  It  is  defined  by  the  official 
monograph  of  the  United  States 
Pharmacopoeia  ("USP")  23.  It  is 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  2918.22.1000. 

Mixed  ortho-acetylsalicylic  acid 
consists  of  ortho-acetylsalicylic  acid 
combined  with  other  inactive 
substances  such  as  starch,  lactose, 
cellulose,  or  coloring  materials  and/or 
other  active  substances.  The  presence  of 
other  active  substances  must  be  in 
concentrations  less  than  that  specified 
for  particular  nonprescription  drug 
combinations  of  bulk  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Nonprescription  Drugs, 
eighth  edition,  American 
Pharmaceutical  Association.  This 
product  is  classified  imder  HTSUS 
subheading  3003.90.0000.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Amended  Final  Results 

On  August  7,  2003,  the  Department  of 
Commerce  ("the  Department") 
determined  that  bulk  aspirin  from  the 
People's  Republic  of  China  ("PRC")  is 
not  being  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  751(a)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act").  See  Bulk 
Aspirin  from  the  People's  Republic  of 
China;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 
48337  (August  13,  2003)  ("Final 
Results").  On  August  18,  2003,  Rhodia, 
Inc.  ("petitioner"),  timely  filed 
ministerial  error  allegations  pursuant  to 
19  CFR  351.224(c)(2).i  The  respondents 


'  On  September  10.  2003,  the  Department 
received  the  ministerial  error  allegation  with 


in  this  review,  Jilin  Henghe 
Pharmaceutical  Company  Ltd.  ("Jihn") 
and  Shandong  Xinhua  Pharmaceutical 
Co.,  Ltd.  ("Shemdong")  did  not  file 
ministerial  error  allegations  or  comment 
on  the  petitioner's  allegations. 

The  petitioner  contends  that  the 
Department  failed  to  apply  the 
calculated  credit  rate  to  Shandong's  U.S. 
sales  and  incorrectly  calculated  the 
credit  period.  In  the  calculation  of  the 
surrogate  value  for  acetic  acid  for  Jilin 
and  Shandong,  the  petitioner  contends 
that  the  Department  incorrectly 
deducted  taxes  from  the  already  tax- 


Federai  Register /Vol.  68,  No.  182 /Friday,  September  19,  2003 /Notices 


54891 


exclusive  domestic  price  of  acetic  acid 
sold  on  the  Mumbai  Market. 

In  accordance  with  section  735(e)  of 
the  Act,  we  have  determined  that 
ministerial  errors  were  made  in  our  final 
results  margin  calculations.  Specificedly 
we  find  that  the  incorrect  calculation  of 
Shandong's  credit  expense  and  that  the 
incoirect  calculation  of  the  domestic 
price  of  acetic  acid  constitute  clerical 
errors.  For  a  detailed  discussion  of  all  of 
the  ministerial  error  allegations  and  the 
Department's  analysis,  see 
Memorandum  to  Susan  Kuhbach, 
"Antidumping  Duty  Administrative 
Review  of  Bulk  Aspirin  from  the 


Producer/ZManfacturer/Exporter 


People's  Republic  of  China:  Allegations 
of  Ministerial  Errors"  dated  September 
12,  2003  which  is  on  file  in  the  Central 
Records  Unit,  room  B-099  of  the  main 
Department  building. 

In  accordance  with  J  9  C.F.R. 
351.224(e),  we  are  amending  the  final 
results  of  the  antidumping  duty 
administrative  review  of  bulk  aspirin 
from  the  PRC  to  correct  these  ministerial 
errors.  However,  the  amended  weighted- 
average  margins  are  identical  to  the 
weighted-average  margins  in  the  final 
results  (see  Final  Results).  The 
weighted-average  dumping  margins  for 
Jilin  and  Shandong  are  listed  below: 


Jilin  Henghe  Pharmaceutical  Company  Ltd. 
Shandong  Xinhua  Phamfiaceutical  Co.,  Ltd. 


Original  Weighted-average  margin 
percentage 


Amended  Results  Weighted-average 
margin  percentage 


0.00 
0.00 


0.00 
0.00 


Cash  Deposit  Rates 

The  following  deposit  rates  will  be 
effective  upon  publication  of  these  final 
results  for  all  shipments  of  bulk  aspirin 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  diis  notice, 
as  provided  for  by  section  751(a)(1)  of 
the  Act:  (1)  for  Shandong  and  Jilin, 
which  have  separate  rates,  no 
antidumping  duty  deposit  will  be 
required;  (2)  for  a  company  previously 
found  to  be  entitled  to  a  separate  rate 
and  for  which  no  review  was  requested, 
the  cash  deposit  rate  will  be  the  rate 
established  in  the  most  recent  review  of 
that  company;  (3)  for  all  other  PRC 
exporters  the  cash  deposit  rate  will  be 
144.02  percent,  the  PRC-wide  rate 
established  in  the  less  than  fair  value 
investigation;  and  (4)  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit  rates 
shall  remain  in  eff'ect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Assessment  Rates 

The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Bureau  of  Customs  and 
Border  Protection  within  15  days  of 
publication  of  these  amended  final 
results  of  review. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 


with  sections  751(a)(1)  and  771(i){l)  of 
the  Act. 

Dated:  September  12,  2003. 
)oseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Dqc.  03-23962  Filed  9-18-03;  8:45  am] 

BILLING  CODE  3S1(M}S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-838] 

Certain  Softwood  Lumber  Products 
from  Canada:  Notice  of  Final  Results 
of  Antidumping  Duty  Changed 
Circumstances  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  changed 
circumstemces  review.  ^ 

SUMMARY:  The  Department  has 
determined  that  entries  of  certain 
softwood  lumber  products  produced 
and  exported  by  Monterra  Lumber  Mills 
Limited  (Monterra)  shall  be  subject  to 
the  "All  Others"  cash  deposit  rate  of 
8.43  percent  as  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

EFFECTIVE  DATE:  September  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Nickerson  or  Constance  Handley, 
at  (202) 482-3813  or  (202) 482-0631, 
respectively;  Import  Administration, 
International  Trade  Administration, 


U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION 

Background 

As  a  result  of  the  antidumping  duty 
order  issued  following  the  completion 
of  the  less-than-fair-valuelnvestigation 
of  certain  softwood  lumber  products 
from  Canada,  imports  of  softwood 
lumber  from  Monterra,  a  subsidiary  of 
respondent  company  Weyerhaeuser 
Company  Limited  (Weyerhaeuser), 
became  subject  to  a  cash  deposit  rate  of 
12.39  percent  [See  Notice  of  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping 
Order:  Certain  Softwood  Lumber 
Products  from  Canada,  67  FR  36068 
(May  22,  2002)).  On  February  4,  2003, 
Monterra  notified  the  Department  that 
effective  December  23,  2002, 
Weyerhaeuser  sold  its  interest  in 
Monterra  to  1554545  Ontario,  Inc. 
(1554545  Ontario),  a  wholly  owned 
subsidiary  of  Tercamm  Corp.,  a 
privately  owned  Canadian  investment 
company.  As  a  result,  Monterra 
requested  that  the  Department  conduct 
a  changed  circumstances  review  in 
order  to  conclude  that,  effective 
December  23,  2002,  it  should  be  subject 
to  the  "All  Others"  cash  deposit  rate  of 
8.43  percent,  rather  than 
Weyerhaeuser's  12.39  percent  rate.  On 
March  27,  2003,  the  Department 
published  a  notice  of  initiation  of  a 
changed  circumstances  review  to 
determine  whether  entries  neuning 
Monterra  as  manufacturer  and  exporter 


amended  bracketing  of  business  proprietary 
information  from  Rhodia. 
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should  receive  the  "All  Others"  cash 
deposit  rate  of  8.43  percent. 

On  April  29,  2003,  Monterra,  at  the 
request  of  the  Department,  submitted 
additional  information  and 
documentation  regarding  its  sale  by 
Weyerhaeuser  to  1554545  Ontario.  On 
May  8,  2003,  the  petitioner  >  submitted 
comments  on  the  information  provided 
by  Monterra  and  requested  that  the 
Department  issue  a  supplemental 
questionnaire.  On  May  21,  2003,  the 
Departinent  issued  a  supplemental 
questionnaire  requesting  further  details 
and  documentation  surrounding  thasale 
and  purchase,  which  were  provided  by 
Monterra  in  its  subsequent  submission 
of  June  4,  2003.  The  petitioner  did  not 
comment  on  Monterra's  June  4,  2003, 
submission. 

On  July  25,  2003,  the  Department 
published  the  preliminary  results  of  this 
changed  circumstances  review  and 
preliminarily  determined  that  entries 
naming  Monterra  as  manufacturer  and 
exporter  should  receive  the  "All 
Others"  cash  deposit  rate  of  8.43 
percent.  See  Certain  Softwood  Lumber 
Products  From  Canada:  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Changed  Circumstances  Review, 
68  FR  44048  (July  25,  2003) 
(Preliminary  Results).  In  addition,  we 
denied  Monterra's  request  to  have  the 
cash  deposit  rate  of  8.43  percent  made 
effective  as  of  December  23,  2002.  hi  the 
Preliminary  Results,  we  stated  that 
interested  parties  could  request  a 
hearing  or  submit  case  briefs  and/or 
written  comments  to  the  Department  no 
later  than  30  days  after  publication  of 
the  Preliminary  Results  notice  in  the 
Federal  Register,  and  submit  rebuttal 
briefs,  limited  to  the  issues  raised  in 
those  case  briefs,  seven  days  subsequent 
to  this  due  date.  We  did  not  receive  any 
hearing  requests  or  comments  on  the 
Preliminary  Results. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  softwood  lumber,  flooring  and 
siding  (softwood  lumber  products)  as 
previously  identified  and  described  in 
the  preliminary  results  of  this  changed 
circumstances  review. 

Final  Results  of  Changed 
Circumstances  Review  '^  - 

Based  on  the  information  provided  by 
Monterra  and  the  fact  that  the 
Department  did  not  receive  any 
comments  during  the  comment  period 
following  die  preliminary  results  of  this 
review,  the  Department  hereby . 


'  The  petitioner  in  this  proceeding  is  the 
Coalition  for  Fair  Lumber  Im{K)rts  Executive 
Committee. 


determines  that  entries  of  certain 
softwood  lumber  products  produced 
and  exported  by  Monterra  shall  receive 
the  "All  Others"  cash  deposit  rate  of 
8.43  percenti  In  addition,  because  cash 
deposits  are  only  estimates  of  the 
amount  of  antidumping  duties  that  will 
be  due,  chan  ;es  in  cash  deposit  rates  are 
not  made  ret  oactively.  Accordingly,  we 
are  denying  i4onterra's  request  to  have 
the  cash  dep  asit  rate  of  8.43  percent 
made  effecti'  'e  as  of  December  23,  2002. 
See  Certain  Uot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  From 
the  United  Kingdom:  Final  Results  of 
Changed-Ciwumstances  Antidumping 
and  Countenailing  Duty  Administrative 
Reviews,  64  FR  66,880  (November  30, 
1999).  The  new  deposit  rate  will  become 
effective  upc  n  publication  of  this  notice 
in  the  Feden  d  Register. 

Instructions  fo  the  U.S.  Bureau  of 
Customs  and  Border  Protection  (BCBP) 

The  Depai  ment  will  instruct  the 
BCBP  to  app  y  the  "All  Others"  cash 
deposit  rate  )f  8.43  percent  to  all 
shipments  o  the  subject  merchandise 
produced  an  d  exported  by  Monterra 
entered,  or  v  ithdrawn  from  warehouse, 
for  consumption,  on  or  after  the 
publication  ( late  of  this  notice.  This 
cash  deposit)  rate  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  on-goina  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  oiders  (APOs)  of  their 
responsibility  concerning  the 
disposition  if  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  pf  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  o^der  is  hereby  requested. 
Failure  to  cc  mply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 


This  notic  a 
sections  751J[b)(l) 
Act  and  19 
351.221(b)(5) 

Dated:  Sept  smber  15,  2003 
James  J.  Jochi  im 

Assistant  Sea  etaryfi 
Administrati<in 
[FR  Doc.  03-: 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-830] 

Stainless  Steel  Plate  in  Colls  From 
Taiwan:  Extension  of  Time  Limit  for  tlie, 
Final  Results  of  the  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  the  final  results  of  antidumping  duty 
administrative  review. 

EFFECTIVE  DATE:  September  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand,  AD/CVD 
Enforcement,  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-3207. 

Background 

On  June  4,  2003,  the  Department  of 
Commerce  ("the  Department") 
published  the  preliminary  rescission  of 
the  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Taiwan.  See 
Preliminary  Rescission  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Plate  in  Coils  from  Taiwan,  68  FR  , 
33472  (June  4,  2003).  The  final  results 
of  this  administrative  review  are 
currently  due  no  later  than  October  2, 
2003. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Due  to  the  complexity  of  issues 
present  in  this  administrative  review, 
such  as  complicated  affiliation  issues 
and  middleman  dumping  allegations, 
the  Department  has  determined  that  it  is 
not  practicable  to  complete  this  review 
within  the  original  time  period  provided 
in  section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended,  and  section 
351.213(h)(2)  of  the  Department's 
regulations.  Given  the  complexity  of 
these  issues  and  the  large  amount  of 
information  collected  diuing  the  review, 
the  Department  needs  additional  time  to 
review  the  record  of  this  proceeding  and 
make  a  determination.  Therefore,  we  are 
extending  the  due  date  for  the  final 
results  by  30  days,  imtil  no  later  than 
November  1,  2003.  • 
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Dated:  September  15,  2003. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 

[FR  Doc.  03-23964  Filed  9-18-03:  8:45  am] 

BILUNG  CODE  3510-OS-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  84-14A12. 

summary:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Northwest  Fruit  Exporters  ("NFE")  on 
Jime  11,  1984.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  June  14,  1984  (49  FR  24581). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131  (this  is  not  a  toU-fi-ee 
number)  or  e-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-4021)  authorizes 
the  Secretary  of  Commerce  to  issue 
Export  Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (2002). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
certification  in  the  Federal  Register. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Desclription  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  84-00012,  was  issued  to  NFE  on 
June  11,  1984  (49  FR  24581,  June  14, 
1984)  and  previously  amended  on  May 
2,  1988  (53  FR  16306,  May  6,  1988); 
September  21,  1988  (53  FR  37628, 
September  27,  1988);  September  20. 
1989  (54  FR  39454,  September  26, 
1989);  November  19, 1992  (57  FR  55510, 
November  25,  1992);  August  16,  1994 
(59  FR  43093,  August  22,  1994); 
November  4,  1996  (61  FR  57850, 
November  8,  1996);  October  22,  1997 


(62  FR  55783,  October  28,  1997); 
November  2, 1998  (63  FR  60304, 
November  9,  1998);  October  20,  1999 
(64  FR  57438.  October  25,  1999); 
October  16,  2000  (65  FR  63567,  October 
24,  2000);  October  5,  2001  (66  FR  52111, 
October  12,2001);  and  October  3,  2002 
(67  FR  62957,  October  9.  2002). 

NFE's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
§325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  Cervantes  Packing  and 
Storage,  LLC,  Sunnyside,  Washington; 
Fox  Orchards,  Mattawa,  Washington; 
and  Garrett  Ranches  Packing.  Wilder, 
Idaho; 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  Keystone 
Fruit  Co.,  L.L.C.  dba  Keystone  Ranch, 
Riverside,  Washington;  Naimies,  Inc., 
Chelan.  Washington;  Phillippi  Fruit  Co.. 
Inc..  Wenatchee,  Washington;  and 
Valicoff  Fruit  Company,  Wapato, 
Washington;  and 

3.  Change  the  listing  of  the  following 
Members:  "Bertha's  Marketing,  Inc., 
Wenatchee,  Washington"  to  the  new 
listing  "Bertha's  Marketing  Inc., 
Wenatchee,  Washington";  "Lloyd 
Garretson,  Co.,  Yakima,  Washington"  to 
the  new  listing  "Lloyd  Garretson  Co., 
Yakima.  Washington";  "Sund-Roy, 
L.L.C.  Yakima.  Washington"  to  the  new 
listing  "Sund-Roy  L.L.C.  Yakima, 
Washington";  "Trout-Blue  Chelan.  Inc.. 
Chelan,  Washington"  to  the  new  listing 
"Chelan  Fruit  Company,  Chelan, 
Washington";  and  "Valley  Fruit  III,  LLC, 
Wapato,  Washington"  to  the  new  listing 
"Valley  Fruit  III  LLC,  Wapato. 
Washington". 

The  effective  date  of  the  amended 
certificate  is  June  20,  2003.  A  copy  of 
the  amended  certificate  will  be  kept  in 
the  International  Trade  Administration's 
Freedom  of  Information 

Records  Inspection  Facility,  Room 
4102,  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230. 

Dated:  September  11,  2003. 
letfrey  C.  Anspacher, 

Director,  Office  of  Export  Trading  Company 
Affairs.  • 

[FR  Doc.  03-23967  Filed  9-18-03:  8:45  am) 
BILUNG  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  ttie  Florida 
Keys  National  Marine  Sanctuary 
Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean  ' 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 


SUMMARY:  The  Florida  Keys  National 
Marine  Sanctuary  (FKNMS)  is  seeking 
applicants  for  the  following  vacant  seats 
on  its  Sanctuary  Advisory  Council 
(Council): 

Members 

Local  Elected  Official. 
Citizen-at-Large — Middle  Keys. 
Citizen-at-Large — Lower  Keys. 
Tourism — Upper  Keys. 
Tourism — Lov.'er  Keys. 
Diving — Upper  Keys. 
Diving — Lower  Keys. 
Charter  Fishing/Flats  Guide. 
Commercial  Fishing— Shell/Scale. 
Commercial  Fishing — Marine/Tropical. 
Conservation  and  Environment. 
Education/Outreach. 
Research/Monitoring. 
Submerged  Cultural  Resources. 

Alternates 

Local  Elected  Official. 

Citizen-at-Large — Middle  Keys. 

Citizen-at-Large — Lower  Keys. 

Tourism — Upper  Keys. 

Tourism — Lower  Keys. 

Diving — Upper  Keys. 

Diving — Lower  Keys. 

Boating. 

Charter  Fishing/Flats  Guide. 

Charter/Sports  Fishing. 

Commercial  Fiishing — Shell/Scale. 

Commercial  Fishing — Marine/Tropical. 

Conservation  and  Environment  (1). 

Conservation  and  Environment  (2). 

Research/Monitoring. 

Submerged  Cultural  Resources. 

DATES:  Applications  are  due  by  October 

10.  2003. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Fiona  Wilmot.  FKNMS, 
P.O.  Box  500368.  Marathon,  FL  33050, 
Fiona.Wilmot@noaa.gov.  (305)  743- 
2437  ext.  27.  Address  inquiries  and 
return  completed  applications  to  her. 
SUPPLEMENTARY  INFORMATION:  Is 
available  on  the  FKNMS  Web  site  at 
http://www.fknms.nos.noaa.gov. 

Authority:  16  U.S.C.  sections  1431.  et  seq. 
(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 
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Dated:  September  12,  2003. 
Richard  W.  Spinrad, 

Assistant  Administrator  Ocean  Services  and 
Coastal  Zone  Management.  National  Oceanic 
and  Atmospheric  Administration. 
iFR  Doc.  03-23929  Filed  9-18-03:  8:45  am] 

BHXINQ  CODE  3S1(MM(-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080603B] 

Taking  and  Importing  Marine 
Mammals;  Taldng  Marine 
MammaWncidental  to  Space  Vehicle 
and  Tast  Right  Activities  from 
VandentMrg  Air  Force  Base 
(Vandenberg),  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  arid 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

for  an  incidental  take  authorization; 

request  for  comments  and  information. 

summary:  NMFS  has  received  a  request 
from  the  30th  Space  Wing,  U.S.  Air 
Force  (USAF)  for  the  harassment  of 
small  numbers  of  pinnipeds  incidental 
to  space  vehicle  and  test  flight  activities 
from  Vandenberg  Air  Force  Base,  CA 
(Vandenberg)  between  January!,  2004, 
and  December  31,  2008.  As  a  result  of 
that  request,  NMFS  is  considering 
whether  to  authorize  the  incidental 
taking  of  marine  mammals  under  Letters 
of  Authorization  (LOAs)  for  this 
activity.  In  order  to  issue  LOAs,  NMFS 
must  determine  that  the  total  taking  will 
have  a  negligible  impact  on  the  affected 
species  and  stocks  of  marine  mammals. 
NMFS  invites  comment  on  the 
application. 

DATES:  Comments  and  information  must 
be  postmarked  no  later  than  October  20, 
2003. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3226.  A  copy  of  the  application  may  be 
obtained  by  writing  to  this  address,  or 
by  telephoning  the  contact  listed  here 
(see  FOR  FURTHER  INFORMATION  CONTACT). 
Comments  will  not  be  accepted  if 
submitted  via  e-mail,  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Skrupky,  NMFS,  301-713- 
2322, ext 163. 
SUPPLEMENTARY  INFORMATION: 


Background 

Section  1(  1(a)(5)(A)  of  the  Marine 
Mammal  Pr(  lection  Act  (16  U.S.C.  1361 
et  seq.)(MM?A)  directs  the  Secretary  of 
Commerce  (Secretary)  to  allow,  upon 
request,  the  ncidental,  but  not 
intentional  t  tking  of  marine  mammals 
by  U.S.  citizi  sns  who  engage  in  a 
specified  act  ivity  (other  than 
commercial  Ishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  an^  regulations  are  issued. 

Permissioi  i  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  takii  ig  will  have  a  negligible 
impact  on  th  B  species  or  stock(s),  will 
not  have  an  inmitigable  adverse  impact 
on  the  avail^ility  of  the  species  or 
stock(s)  for  sjubsistence  uses,  and 
regulations  i  re  prescribed  setting  forth 
the  permissi  )le  methods  of  taking  and 
the  requirert  ents  pertaining  to  the 
monitoring  i  nd  reporting  of  such  taking. 

NMFS  has  defined  "negligible 
impact"  in  5D  CFR  216.103  as  "an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effei  :ts  on  annual  rates  of 
recruitment  ar  survival."  The  MMPA 
defines  "harissment"  as: 

any  act  of  p  irsuit,  torment,  or  annoyance 
which  (i)  has  he  potential  to  injure  a  marine 
mammal  ormirine  mammal  stock  in  the  wild 
(Level  A  harai  sment):  or  (ii)  has'the  potential 
to  disturb  a  m  irine  mammal  or  marine 
mammal  stocl  in  the  wild  by  causing 
disruption  of  )ehavioral  patterns;  including, 
but  not  limite  1  to.  migration,  breathing, 
nursing,  breec  ing.  feeding,  or  sheltering 
(Level  B  haras  sment]. 

Summary  o:  Request 

On  Septet  iber  2,  2003,  NMFS 
received  an  ipplication  from  the  USAF, 
under  section  101(a)(5)(A)  of  the 
MMPA,  reqi  esting  authorization, 
effective  from  January  1,  2004,  through 
December  3  ,  2008,  for  the  harassment 
of  small  nuE  ibers  of  six  species  of 
marine  man  mals  incidental  to  space 
vehicle  and  :est  flight  activities 
conducted  b  y  the  USAF  on  Vandenberg. 
The  current  regulations  and  LOA  for  the 
same  activit  f  will  expire  on  December 
31,  2003.  New  regulations,  if 
implemente  i,  would  allow  NMFS  to 
continue  iss  aing  annual  LOAs  to  USAF 
at  Vandenbt  rg.  For  detailed  information 
please  refer  :o  the  previous  rulemaking 
(64  FR  9925  March  1, 1999)  and  recent 
LOAs  issue<  on  October  8, 1999  (64  FR 
54866),  Jun^  14,  2000  (65  FR  37361), 
June  1,  2001J  (66  FR  29774),  January  22, 
2002  (67  FR  2820),  and  May  12.  2003 
(68  FR  2534  7}. 


Description  of  Activities 

Vandenberg  is  the  main  west  coast 
launch  facility  for  placing  commercial, 
government,  and  military  satellites  into 
polar  orbit  in  expendable  (unmanned) 
launch  vehicles,  and  for  testing  and 
evaluation  of  intercontinental  ballistic 
missiles  and  sub-orbital  target  and 
interceptor  missiles.  In  addition  to 
space  vehicle  and  missile  launches, 
there  are  security,  aerial  photography, 
training,  transport,  and  search  and 
rescue  helicopter  operations,  and  test 
and  evaluation  flights  of  fixed-wing  air 
craft. 

Currently  five  space  launch  vehicle 
programs  use  Vandenberg  to  launch 
satellites  into  polar  orbit,  including  the 
Atlas  II,  Delta  II,  Minotaur,  Taurus,  and 
Titan  (II  and  IV).  Two  new  programs. 
Evolved  Expendable  Launch  Vehicle 
(EELV)  and  Space  X,  are  scheduled  to 
make  their  inaugural  launches  at 
Vandenberg  in  2004  with  a  Boeing  Delta 
IV  vehicle.  The  EELV  program  will 
eventually  replace  many  of  the  other 
programs,  but  initially  diere  will  be  an 
overlap  in  the  launches  of  each 
program.  The  Space  X  is  a  commercial 
program  which  will  launch  small 
payloads  into  low  earth  orbit. 

There  are  a  variety  of  small  missiles 
launched  from  Vandenberg,  including 
the  Peacekeeper,  Minuteman  III,  and 
several  types  of  interceptor  and  target 
vehicles  for  the  National  Missile 
Defense  program.  The  missile  launch 
facilities  are  spread  throughout  North 
Vandenberg  and  are  within  0.65  to  3.9 
km  (0.40  to  2.4  mi)of  the  recently 
occupied  Lion's  Head  haul-out  site  and 
approximately  11  to  16.5  km  (6.8  to  10.3 
mi)  north  of  the  Spur  Road  and 
Purisima  Point  harbor  seal  haul^out 
sites. 

A  detailed  description  of  the 
operations  is  contained  in  the  USAF 
application  (USAF,  2003)  and  in  the 
July,  1997  Environmental  Assessment, 
which  are  available  upon  request  (see 
ADDRESSES).  For  more  information 
regarding  the  National  Environmental 
Policy  Act  documents  on  launch 
vehicles  at  Vandenberg,  please  contact 
the  30th  Space  Wing,  U.S.  Air  Force,  30 
CES/CEV,  806  13th  Street,  Suite  116, 
Vandenberg  AFB,  California,  93437. 

Information  Solicited 

This  document  is  being  published  in 
conformance  with  NMFS  regulations 
implementing  the  incidental  take 
program  (50  CFR  216.104(b)(l)(ii)). 
NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  the  request  and 
the  structtire  and  content  of  the 
regulations  to  allow  the  taking.  NMFS 
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will  consider  this  information  in 
developing  regulations  to  authorize  the 
taking.  Prior  to  submitting  comments. 
NMFS  recommends  reviewers  of  this 
document  read  the  responses  to 
comments  provided  for  the  previous 
rulemaking  for  this  activity  (see  64  PR 
9925,  March  1.  1999).  as  NMFS  does  not 
intend  to  address  these  issues  further 
without  the  submission  of  additional 
scientific  information  supporting  the 
comment.  After  NMFS  proposes 
regulations  to  govern  marine  mammal 
take  authorizations,  it  will  accept 
comments  on  the  proposed. 

Dated:  September  12.  2003. 
Laurie  K.  Allen, 

Acting  Office  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-23993  Filed  9-18-03;  8:45  am) 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090403F] 

Pacific  Fishery  Management  Council; 
Public  Meeting;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  aii  addition  to  a  public 
meeting  notice. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Ad  Hoc 
Vessel  Monitoring  System  (VMS) 
Committee. 

DATES:  The  Ad  Hoc  VMS  Committee 
will  meet  Tuesday,  October  7,  2003 
beginning  at  8:30  a.m.  and  continuing 
until  business  for  the  day  is  completed. 
ADDRESSES:  The  meeting  will  be  held  in 
the  West  Conference  Room  at  the  Pacific 
Fishery  Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384;  telephone:  (503)  820- 
2280. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mike  Burner,  Pacific  Fishery 
Management  Council  Groundfish  Staff 
Officer;  telephone:  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The  initial 
notification  of  this  meeting  was 
published  in  the  Federal  Register  on 
September  15,  2003,  (68  FR  53966).  The 
following  addition  is  being  made  to  the 
agenda: 

We  will  discuss  the  adoption  of 
transiting  only  requirements  for  fixed 
gear  vessels  in  the  non-trawl  RCA. 


All  other  information  previously 
published  remains  the  same. 

Dated:  September  15,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  ofSuslainhie  Fisheries. 

National  Marine  Fisheries  Service. 

|FR  Doc.  03-23992  Filed  9-18-03;  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Visitors  of 
Marine  Corps  University 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Board  of  Visitors  of  the 
Marine  Corps  University  (BOV  MCU) 
will  meet  to  review,  develop  and 
provide  recommendations  on  all  aspects 
of  the  academic  and  administrative 
policies  of  the  University;  examine  all 
aspects  of  professional  military 
education  operations;  and  provide  such 
oversight  and  advice  as  is  necessary  to 
facilitate  high  educational  standards 
and  cost  effective  operations.  The  Board 
will  be  discussing  the  2005 
accreditation  process  and  the  quality 
enhancement  plan,  the  University's 
Strategic  Plan  and  Mission  Statement, 
the  status  of  Academic  Chairs,  Senior 
Leader  Development  Program,  as  well  as 
electing  a  new  Chair  and  Secretary  of 
the  Board.  All  sessions  of  the  meeting 
will  be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Thursday,  October  9,  2003,  from  8  a.m. 
to  5  p.m.  and  on  Friday,  October  10, 
2003,  from  8  a.m.  to  li:15  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Parris  Island,  South  Carolina, 
Osprey  Inn  (Bachelor's  Officer  Quarters) 
Osprey  Conference  Room.  The  address 
is  Building  289,  Parris  Island,  South 
Carolina  29905. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lanzillotta,  Executive  Secretary, 
Marine  Corps  University  Board  of 
Visitors,  2076  South  Street,  Quantico, 
Virginia  22134,  telephone  number  (703) 
784-4037. 

Dated:  September  9,  2003. 

E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  0.3-23911  Filed  9-18-03:  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License;  Unique 
Technologies,  Inc. 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice: 


summary:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  Unique 
Technologies.  Inc..  a  revocable, 
nonassignable,  partially  exclusive 
license,  with  exclusive  fields  of  use  in 
commercial  and  residential  bactericide 
and  fungicide,  commercial  and 
residential  decontamination,  fuel 
additive,  post  harvest  preser\'ation,  pre- 
emergent,  fuel  additives  and  frost 
mediation,  in  the  United  States  to 
practice  the  Government-Owned 
inventions,  U.S.  Patent  Application 
Serial  Number  10/283.352  entitled    . 
"Nitrate-Hydrogen  Peroxide  Chemical 
Adducts  and  Use  thereof  ,  U.S.  Patent 
Number  6,165,295  entitled  "Gas- 
Generating  Liquid  Compositions 
(PERSOL  !)■•  and  U.S.  Patent  Number 
6,230,491  entitled  'Gas-Generating 
Liquid  Compositions  (PERSOL  1)." 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  lioense  must  file  written 
objections  along  with  supporting 
evidence,  if  any.  not  later  than  October 
10,  2003. 

ADDRESSES:  Written  objections  are  to  be 
■  filed  with  Indian  Head  Division,  Naval 
Surface  Warfare  Center,  Code  OC4.  101 
Strauss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301) 744-6111. 

Dated:  September  10.  2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-23912  Filed  9-18-03;  8:45  am) 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  List  of 
Correspondence 

AGENCY:  Department  of  Education. 
ACTION:  List  of  correspondence  from 
.  April  1,  2003  through  June  30,  2003. 

SUMMARY:  The  Secretary  is  publishing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
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Disabilities  Education  Act  (IDEA). 
Under  section  607(d)  of  IDEA,  the 
Secretary  is  required,  on  a  quarterly 
basis,  to  publish  in  the  Federal  Register 
a  list  of  correspondence  from  the 
Department  of  Education  received  by 
individuals  during  the  previous  quarter 
that  describes  the  interpretations  of  the 
Department  of  Education  of  the  IDEA  or 
the  regulations  that  implement  the 
IDEA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melisande  Lee  or  JoLeta  Reynolds, 
telephone:  (202)  205-5507  (press  3). 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  persons  listed 
in  the  preceding  paragraph. 

SUPPLEMENTARY  INFORMATION:  The 
following  list  identifies  correspondence 
from  the  Department  issued  from  April 
1,  2003  through  June  30,  2003  with  the 
exception  of  two  letters,  one  dated 
March  17.  2003,  which  was 
inadvertently  omitted  from  the  1st 
Quarter  list,  and  one  dated  August  1, 
2003,  which  relates  to  the  subject  matter 
of  the  March  17,  2003  letter. 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  the  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  and  other  documents  that  the 
Department  believes  will  assist  the 
public  in  understanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identified,  and 
summary  information  is  also  provided, 
as  appropriate.  To  protect  the  privacy 
interests  of  the  individual  or  individuals 
involved,  personally  identifiable 
information  has  been  deleted,  as 
appropriate.  . 

Part  A — General  Provisions 

Section  602 — Definitions 

Topic  Addressed:  Child  With  a 
Disability 

•  Letter  dated  June  30,  2003  to 
individual  (personally  identifiable 
information  redacted),  clarifying  that 
although  neither  the  IDEA  nor  its 
implementing  regulations  require  that 
students  who  are  deaf  or  hard  of  hearing 
be  assessed  to  determine  their  American 
Sign  Language  (ASL)  skills  or 
proficiency,  the  individualized 
education  program  (IE?)  may  specify 
that  certain  assessment  methods  be  used 


to  assess  the 
ASL. 


student's  proficiency  in 


Section  603-  -Office  of  special  education 
programs 

Topic  Addri  ssed:  Responsibilities  of  the 
Office  of  Spi  scial  Education  Programs 

•  Letter  dited  April  16.  2003  to  the 
National  Co  mcil  on  Disability  General 
Counsel  Jeff  Rosen,  regarding  the  efforts 
of  the  Offict  of  Special  Education 
Programs  (C  SEP)  to  focus  its  monitoring 
system  on  b  itter  outcomes  for  infants, 
toddlers,  ch  Idren  and  youth  with 
disabilities  $nd  their  families. 

•  OSEP  niemorandum  03-5  dated 
April  8,  200B  to  Chief  State  School 
Officers  and  Lead  Agency  Directors, 
regarding  O  jEP's  implementation  of  the 
Continuous  Improvement  cmd  Focused 
Monitoring  system  to  target  resources 
on  those  pel  formance  issues  most 
closely  related  to  improved  results  for 
children  wi  h  disabilities  and  to  those 
States  most  n  need  of  improvement  on 
those  perfor  nance  issues. 

Part  B — Assilstance  for  Education  of  all 
Children  with  Disabilities 

Section  61 1  —Authorization;  Allotment; 
Use  ofFunc  s;  Authorization  of 
Appropriati  ons 

Section  619— Preschool  Grants 
Topic  Addr  !ssed:  Allocation  of  Grants 

•  OSEP  n  lemorandum  03-7  dated 
April  15,  2GQ3  to  State  Directors  of 
Special  Edu  cation,  regarding  calculating 
State  grants  and  the  determination  of 
the  age  cohort  for  which  each  State 
ensures  the 
appropriate 


availability  of  a  free 
public  education  (FAPE). 

Section  612— State  Eligibility 

Topic  Addr  jssed:  Free  Appropriate 
Public  Edu(  ation 

•  Letter  dated  June  27,  2003  to 
individual  personally  identifiable 
information  redacted),  clarifying 
whether  Fefleral  funds  provided  under 
the  IDEA  ca  q  be  used  to  pay  tuition  at 
public  or  pi  ivate  State-approved  special 
education  p  rograms  designed  to  offer 
parents  alte  mate  State-approved  school 
placement  (iptions. 

Topic  Addi  3ssed:  Least  Restrictive 
Environmei  it 

•  Letter  (  ated  June  26,  2003  to 
Maryland  E  isability  Law  Center 
Managing  /  ttomey  Leslie  S.  Margolis, 
clarifying  tlat  OSEP  does  not  intervene 
in  State  dec  isions  regarding 
constructio  i  of  new  schools  and  that 
there  are  nc  statutory  or  regulatory 
provisions  vhich  require  a  State  to  take 
certain  step  s  before  concluding  there  is 


no  viable  alternative  to  construction  of 
a  new  separate  facility. 

Topic  Addressed:  State  Educational 
Agency  General  Supervisory  Authority 

•  Letter  dated  June  25,  2003  to 
individual  (personally  identifiable 
information  redacted),  clarifying  the 
State  Educational  Agency's  general 
supervisory  responsibilities  and 
explaining  that  the  IDEA  and  its 
implementing  regulations  do  not  (1) 
specify  the  manner  or  method  in  which 
a  State  educational  agency  (SEA)  must 
conduct  an  independent  onsite- 
investigation  of  a  complaint  or  (2) 
require  that  students  with  disabilities 
attain  particular  graduation  rates  for  a 
State  to  meet  its  obligations  under  the 
IDEA. 

Topic  Addressed:  Participation  of 
Children  with  Disabilities  in  State  and 
District-Wide  Assessments 

•  Letter  dated  Jime  26,  2003  to 
individual  (personally  identifiable 
information  redacted),  regarding  (a) 
participation  by  students  placed  in 
private  schools  or  facilities  in  State  and 
district-wide  assessments  and  in 
alternate  assessments;  (b)  the 
appropriate  configiiration  and  authority 
of  the  lEP  team;  (c)  the  provision  of 
direct  services  by  the  SEA  and  remedies 
available  under  State  complaint 
procedures;  (d)  the  filing  of  a  State 
complaint  in  an  alternative  format  and 
the  completeness  of  a  complaint 
investigation;  and  (e)  procedural 
safeguards  for  parents  with  disabilities. 

•  Letter  dated  April  10,  2003  to  New 
York  State  Education  Department 
Deputy  Commissioner  Lawrence 
Gloeckler,  regarding  a  State's  ability  to 
(1)  determine  what  accommodations  in 
administration  invalidate  a  test  or  a  part 
thereof  and  (2)  provide  appropriate 
direction  to  school  districts  and  lEP 
teams  on  issues  including  the  design 
and  constructs  measured  by  various 
required  tests,  which  accommodations  • 
and  modifications  in  administration  are 
valid,  and  which  accommodations  and 
modifications  would  invalidate  the 
assessment  or  part  of  the  assessment. 

Section  613 — Local  Educational  Agency 
Eligibility 

Topic  Addressed:  Charter  Schools 

•  Letter  dated  April  4,  2003  to  Hawaii 
Department  of  Education  Special 
Education  Director  Debra  Farmer, 
clarifying  the  State's  obligations,  under 
its  unitary  school  system  and  parental 
choice  programs,  to  provide  a  FAPE  to 
students  with  disabilities  whose  parents 
choose  to  place  them  in  a  charter 
school. 
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Section  614 — Evaluations,  Eligibility 
Determinations,  Individualized 
Education  Programs,  and  Educational 
Placements 

Topic  Addressed:  Evaluations  and 
Reevaluations 

•  Letter  dated  June  26,  2003  to 
Maryland  Department  of  Education 
Assistant  State  Superintendent  Carol 
Ann  Baglin,  clarifying  that  (1)  the 
determination  of  whether  a  child 
suspected  of  having  a  specific  learning 
disability  is  a  child  with  a  disability 
must  be  made  by  the  parents  and  a  team 
of  qualified  professionals  and  (2)  it 
would  not  be  inconsistent  with  the 
IDEA  for  a  State  to  require  that  the 
child's  parent  be  afforded  the 
opportunity  to  provide  a  statement 
presenting  his  or  her  conclusion 
regarding  the  determination  of 
eligibility. 

•  Letter  dated  April  10,  2003  to  New 
York  State  Education  Department 
Deputy  Commissioner  Lawrence 
Gloeckler,  clarifying  that  (1)  the  IDEA 
statute  and  Part  B  regulations  reflect  the 
clear  and  unequivocal  intent  of 
Congress  to  support  parents'  rights  to 
choose  whether  their  children  would  be 
enrolled  initially  in  special  education 
and  (2)  an  individual  parent's  refusal  to 
consent  to  the  initial  provision  of 
special  education  and  related  services 
relieves  the  State's  obligation  to  provide 
FAPE  to  that  child  until  the  parent 
provides  that  consent. 

Topic  Addressed:  Individualized 
Education  Programs 

•  Letter  dated  June  4,  2003  to 
individual  (personally  identifiable 
information  redacted),  regarding  the 
audio  or  video  recording  of  lEP 
meetings. 

•  Letter  dated  April  2,  2003  to  Sonja 
D.  Kerr,  Esq.,  clarifying  that  neither  the 
IDEA  nor  the  final  regulations  (1) 
address  the  "write-up"  of  the  lEP 
(whether  or  not  parents  must  be 
physically  present  when  the  lEP  is 
written  is  a  State  issue)  or  (2)  prohibit 
the  parties  from  using  an  lEP  developed 
during  a  conciliation  conference  or  from 
making  offers  of  settlement  or 
submitting  such  settlement  offers  to  a 
hearing  officer  or  court. 

Section  615 — Procedural  Safeguards 

Topic  Addressed:  Manifestation 
Determination  Review 

•  Letter  dated  August  1.  2003  to 
Vermont  Department  of  Education  Legal 
Counsel  Geoffrey  A.  Yudien,  clarifying 
that  (1)  nothing  in  the  IDEA  statute  or 
regulations  limits  a  manifestation 
determination  review  only  to  the 


disability  that  served  as  the  basis  for  the 
eligibility  determination  and  (2)  the  ten- 
day  timeline  set  forth  in  34  CFR 
300.523(a)(2)  is  not  intended  to 
preclude  the  lEP  team  from  making  an 
appropriate  determination  that 
additional  evaluations  must  be 
completed  in  order  to  make  a 
manifestation  determination. 

•  Letter  dated  March  17,  2003  to  New 
Hampshire  Department  of  Education 
Consultant  Terry  Brune,  clarifying  that, 
while  the  IDEA  statute  and  regulations 
do  not  address  the  issue  of  conducting 
more  than  one  manifestation 
determination  review  for  the  same 
incidence  of  behavior,  any  new 
information  regarding  the  incident 
could  be  used  as  a  basis  for  an  lEP 
meeting  to  reexamine  the  student's 
program  and  placement. 

Part  C— Infants  and  Toddlers  with 
Disabilities 

Section  636 — Individualized  Family 
Service  Plan 

Topic  Addressed:  Early  Intervention 
Services 

•  Letter  dated  June  30,  2003  to 
individual  (personally  identifiable 
information  redacted),  clarifying  that 
the  regulations  implementing  Part  C 
require  that  (1)  written  parental  consent 
be  obtained  before  conducting  the  initial 
evaluation  and  placement  of  a  child  and 
before  initiating  the  provision  of  early 
intervention  services  and  (2)  there  is  no 
provision  authorizing  public  agencies  to 
use  mediation  or  due  process 
procedures  to  override  a  parent's  refusal 
to  consent  to  the  initial.provision  of 
early  intervention  or  special  education 
and  related  services. 

Section  641 — State  Interagency 
Coordinating  Council 

Topic  Addressed:  State  Interagency 
Coordinating  Council 

•  OSEP  memorandum  03-6  dated 
April  15,  2003,  regarding  the 
requirements  for  submitting  annual 
performance  reports,  and  clarifying  that 
a  single  report  can  be  used  to  satisfy 
both  the  Education  Department  General 
Regulations  and  the  Part  C  Interagency 
Coordinating  Council  reporting 
requirements. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fed  register. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 


at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://n-Vi-n:gpoaccess.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027,  Assistance  to  States  for 
Education  of  Children  with  Disabilities). 

Dated:  September  16.  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Sen'ices. 

[FR  Doc.  03-2.3975  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-262-001,  et  al.] 

Order  Announcing  Commission 
Inquiry  Into  Midwest  ISO-PJM  RTO 
Issues 

Issued  September  12,  2003 

Before  Commissioners:  Pat  Wood,  III. 

Chairman;  William  L.  Masseyand  Nora 
Mead  Brownell. 

In  the  matter  of:  ER03-262-001,  ER03- 
262-004,  ER03-262-005,  ER03-262-O07, 
EC98^0-000,  ER98-2  7  70-000.  ER98-2786- 
000.  EL02-65-006.  EL02-65-O00  et  nl.. 
RTOl-88-016;  The  new  PIM  Companies: 
American  Electric  Power  Service  Corp.:  On 
behalf  of  its  operating  companies: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company.  Indiana  Michigan 
Power  Company.  Kentucky  Power  Company. 
Kingsport  Power  Company.  Ohio  Power 
Company,  and  Wheeling  Power  Company. 
Commonwealth  Edison  Companv,  and 
Commonwealth  Edison  Company  of  Indiana. 
Inc.  The  Dayton  Power  arid'Light  Company, 
and  PJM  Interconnection.  LLC.  American 
Electric  Power  Company,  Inc.,  and  Central 
and  South  West  Corporation,  Ameren 
Services  Company.  Illinois  Power  Company. 

1 .  In  various  proceedings  and  at  a 
recent  technical  conference  in 
Wilmington,  Delaware,'  several 
Midwest  and  Mid-Atlantic  states  have  ^ 
supported  efforts  by  their  utilities  to 
increase  regional  coordination  bv 
joining  regional  transmission 


'  This  regional  technical  conference  was  held  on 
.^ugust  28.  2003.  See  Notice  on  Cconlinued) 
Technical  Conference  dated  August  19.  2003. 
RemedyJng  I'ndue  Discrimination  through  Open 
.Access  Transmission  .Service  and  Standard 
Electricity  Market  Design,  Docket  No.  RMOl-12- 
000. 
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organizations  (RTOs);  other  states  have 
opposed  or  barred  these  efforts  by  the 
same  utilities.  The  Commission  and 
some  of  the  Midwest  and  Mid-Atlantic 
state  commissioners  expressed  concerns 
about  the  current  uncertainty  regarding 
RTO  formation  in  the  Midwest  and 
requested  Commission  action  to  resolve 
this  uncertainty.  In  this  order,  the 
Commission  announces  an  inquiry  into 
RTO  issues  related  to  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  and  PJM 
Interconnection  LLC  (PJM)  to  be 
conducted  by  the  Commissioners, 
participated  in  by  advisory  staff,  and 
facilitated  by  a  presiding  administrative 
law  judge  in  the  above-captioned 
proceedings.  The  purpose  of  this 
process  is  to  gather  sufficient 
information  for  moving  forward  in 
resolving  the  voluntary  commitment 
made  by  several  entities  to  increase 
regional  coordination  by  joining  RTOs 
and  establish  a  joint  and  common 
market  in  the  Midwest  and  PJM  region. 
These  entities  include  American 
Electric  Power  Company  (AEP),  Amereji 
Services  Company  (Ameren),    ^ 
Commonwealth  Edison  Company 
(ComEd),  Dayton  Power  and  Light 
Company  (DP&L)  and  Illinois  Power 
Company  (Illinois  Power).  While  these 
companies  have  voluntarily  agreed  to 
■  join  either  Midwest  ISO  or  PJM,  they 
have  not  yet  fulfilled  their 
commitments. 

2.  By  taking  this  action,  the 
Commission  intends  to  explore  ways  to 
resolve  the  interstate  disputes 
referenced  above  and  enhance  regional 
coordination  to  establish  a  joint  and 
common  market  in  the  Midwest  and 
PJM  region. 

Background 

3.  On  July  31,  2002,  the  Commission 
issued  two  interrelated  orders  ^  which 
were  designed  to  help  establish  a  joint 
and  common  market  in  the  Midwest  and 
to  support  the  establishment  of  viable, 
for-profit  transmission  companies  that 
operate  imder  an  RTO  imibrella  and 
may,  depending  on  their  level  of 
independence  from  market  participants, 
perform  certain  of  the  RTO  functions  in 
the  Commission's  Order  No.  2000.  *  In 
these  orders,  the  Commission  approved 


^  Ameren  Services  Company,  et  al.,  100  FERC  1 
61,135  (2002)  and  Alliance  Companies,  et  al..  100 
FERC  1  61,137  (2002),  order  on  re/ig.  103  FERC  1 
61,274(2003). 

3  Regional  Transmission  Organizations,  Order  No. 
2000,  65  Fed.  Reg.  809  (2000),  FERC  Stats.  &  Regs. 
1  31.089  (1999),  order  on  rehg.  Order  No.  2000- 
A,  65  Fed.  Reg.  12,088  (2000).  FERC  Stats.  &  Regs, 
f  31.092  (2000),  appeal  dismissed.  Public  Utility 
District  No.  1  of  Snohomish  County,  Washington  v. 
FERC.  272  F.ad  607  (DC  Cir.  2001)  (Order  No. 
2000). 


the  volunta  y  commitments  of  certain 
utilities  in  t  le  Midwest  to  either  join 
Midwest  IS  D  or  PJM.  Because  of  the 
necessity  fc  r  close  regional  coordination 
in  the  Midv  est,  the  Commission  also 
required  that  Midwest  ISO  and  PJM 
develop  a  j0int  and  common  market  in 
2004  that  v^uld  provide  for  a  seamless 
market  in  the  Midwest. 

4.  By  ordir  issued  April  1,  2003,*  in 
Docket  No.  ER03-262-000,  et  al.,  the 
Commissioa  conditionally  accepted  for 
filing,  suspended  and  set  for  hearing 
revisions  to  the  PJM  Open  Access 
Transmission  Tariff  (OATT)  that  would 

omEd,  DP&L,  and  Virginia 
Power  Company  to  join 
uently,  however,  the 
blic  Service  Commission 
denied  transfer  of  AEP's  transmission 
facilities  to  PJM.^  AEP  has  also  asserted 
that  recently-enacted  Virginia  law 
prohibits  aqy  firm  that  is  a  public  utility 
om  transferring  ownership 
,  or  operational 
y  over,  any  transmission 
y  person"  before  July  1, 
reafter  prohibits  such  a 
out  prior  approval  of  the 
e  Corporation 
Commissioa.*^  At  the  same  time,  state 
legislation  i  a  Ohio  and  Michigan 
requires  tha  i  AEP  join  an  RTO.  Also,  by 
order  issue<  March  15,  2000,^  in  Docket 
No.  EC98-4  3-000,  et  al.,  the 
Commissioi  >  conditionally  approved  the 
merger  betv  'een  AEP  and  Central  and 
South  West  Corporation  (CSW), 
provided  tMt  AEP  fulfill  its 
commitmeijt,  set  forth  in  that 

to  join  an  RTO."  The 
concerning  AEP  joining  PJM 
has  also  res  ilted  in  uncertainty  in  the 
timing  for  C  omEd  and  DP&L  joining 
PJM.  Reque  its  for  rehearing  and 
compliance  filings  are  pending  in  these 
proceeding! . 

5.  Illinois  Power  had  originally 
proposed  tc  join  PJM.  However,  it 
subsequent  y  has  indicated  that  it  may 
instead  seel :  to  join  Midwest  ISO. 
Illinois  Pov  er  currently  does  not  have 
an  applicat  on  on  file  with  the 
Commissioi  i  to  join  either  RTO. 


allow  AEP, 
Electric  an< 
PJM. Subs 
Kentucky 


in  Virginia 
or  control 
responsibil 
system  to 
2004  and 
transfer  wi 
Virginia  St 


proceeding, 
uncertainty 


*  American 
al..  103  FERC 

^  See  Answe 
Exelon 
to  FERC  Data 

0  See  AEP  s 
Transmission 
February  28 
Report). 

'  American 
and  South 
(2000). 

"  See  Stipule 
Central  and 
Trial  Staff  at 
(May  24.  1999 


West 


I  lectric  Power  Service  Corporation,  et 
61,008(2003). 

of  Edison  Mission  Energy,  et  al..  to 
Corporltion's  Comments  on  AEP  Responses 
f  equests,  filed  August  1,  2003. 
:eport  on  Compliance  with 
delated  Merger  Conditions,  filed 
2f03  (AEPs  February  28 Compliance 


I  lectric  Power  Company.and  Central 
Corporation,  90  FERC  \  61,242 


ion  of  American  Electric  Power  Co., 
So  iith  West  Corp.  and  Commission 
2f4,  Docket  Nos.  EC98-40-OO0  et  al., 


6.  Finally,  Ameren  had  proposed  to 
join  Midwest  ISO  as  part  of 
GridAmerica  LLC  (GridAmerica).  The 
Commission  has  recently  received  an 
application  for  GridAmerica  to  join 
Midwest  ISO  on  October  1,  2003. ^ 
However,  at  that  time,  GridAmerica 
would  not  include  the  facilities  of 
Ameren.  - 

Discussion 

7.  The  Commission  will  hold  an 
inquiry  into  RTO  issues  related  to  the 
Midwest  ISO  and  PJM  to  be  conducted 
by  the  Commissioners,  participated  in 
by  advisory  staff,  and  facilitated  by  a 
presiding  administrative  law  judge.  As 
noted  above,  the  purpose  of  tliis  inquiry 
is  to  gather  sufficient  information  to 
move  forward  in  resolving  the 
commitment  made  by  several  entities  to 
establish  a  joint  and  common  market  in 
the  Midwest  and  PJM  region.  1° 

8.  With  regard  to  these  utilities,  this 
inquiry  will  explore  the  impediments  to 
these  utilities  in  joining  Midwest  ISO  or 
PJM  and  proposals  for  resolving  those 
impediments.  We  note  that  the 
uncertainty  regarding  the  Midwest-PJM 
participants  is  delaying  the  benefits  to 
customers  of  greater  voluntary 
coordination  among  utilities,  and  thus 
hindering  the  timely  development  of  a 
joint  and  common  market  in  the 
Midwest  and  PJM  region,  and  the 
benefits  of  reliability  that  will  result 
from  such  a  market.  Order  No.  2000 
adopted  initially  a  voluntary  approach 
to  RTO  formation  which  allows 
capturing  reliability  benefits,  including 
regional  infrastructiu'e  planning. 

9.  We  direct  Midwest  ISO,  P^,  North 
American  Electric  Reliability  Council, 
AEP,  Ameren,  ComEd,  DP&L  and 
Illinois  Power  to  have  a  senior  company 
official  who  can  represent  these  entities 
as  well  as  make  decisions  on  behalf  of 
the  company  present  at  the  inquiry.  We 
invite  representatives  from  the  affected 
states,  including  state  commissions,  to 
this  inquiry.  We  invite  Canadian  parties 
who  will  be  impacted  by  the  common 
market  to  this  inquiry,  as  well. 

10.  We  direct  AEP,  Ameren,  ComEd, 
DP&L  and  Illinois  Power  to  submit  the 
following  iiiformation  in  the  form  of 
pre-filed  testimony  by  one  or  more 
witnesses  by  September  23,  2003: 
specify  the  impediments  to  their 
voluntary  commitments  to  join  RTOs; 


"  See  Filing  by  GridAmerica  Participants  and 
Midwest  ISO  dated  August  28,  2003,  in  Ameren 
Services  Company  et  all.  Docket  No.  ER02-2233- 
010,  et  al. 

'"At  this  time,  we  intend  to  focus  on  the  Midwest 
and  the  gaps  in  the  Midwest.  Thus,  because 
Virginia  Electric  and  Power  Company  is  not  in  the 
Midwest,  we  are  not  including  them  as  part  of  this 
inquiry  at  this  time. 
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and  propose  solutions  to  these 
impediments,  including  Commission 
actions  necessary  to  move  the  process 
forward  to  establish  a  joint  and  common 
market  in  the  Midwest  and  PJM  region 
in  an  expeditious  manner.  This  pre-filed 
testimony  will  be  subject  to  cross- 
examination  by  the  Commissioners  and 
advisory  staff  at  the  hearing  specified 
below.  Any  other  interested  parties  may 
file  similar  testimony. 

11.  The  inquiry  will  be  held  on 
September  29  and  30,  2003,  from 
approximately  9  a.m.  to  5  p.m.  in 
Hearing  Room  1  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  The 
Commissioners  will  attend  and 
participate  in  the  discussions.  We  direct 
the  Chief  Administrative  Law  Judge  to 
appoint  an  administrative  law  judge  to 
preside  over  the  two-day  inquiry, 
including  swearing  in  witnesses,  ruling 
on  the  admissibility  of  evidence  and 
objections,  etc.  The  presiding 
administrative  law  judge's  involvement 
will  be  limited  to  the  two  days  of 
hearing,  and  the  Commission  will  take 
appropriate  future  action,  as  early  as  the 
October  22,  2003  meeting. 

The  Commission  orders: , 

(A)  The  Secretary  is  hereby  directed 
to  publish  this  order  in  the  Federal 
Register. 

(B)  AEP,  Ameren,  ComEd,  DP&L  and 
Illinois  Power  are  hereby  directed  to  file 
the  information  discussed  above  by 
September  23,  2003. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  C.F.R.,  Chapter  I), 
the  administrative  law  judge  designated 
by  the  Chief  Administrative  Law  Judge, 
shall  preside  over  this  inquiry,  as 
discussed  in  the  body  of  this  order. 

(D)  This  inquiry  shall  be  held  on 
September  29  and  30,  2003,  in  Hearing 
Room  1  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

By  the  Commissipn. 
Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-24086  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6644-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  04,  2003  (68  FR 
16511). 

Draft  EISs 

ERP  No.  D-AFS-J65389-MT  Rating 
EC2.  North  Belts  Travel  Plan  and  the 
Dry  Range  Project,  Provision  of 
Motorized  and  Non-motorized 
Recreation,  Helena  National  Forest, 
Broadwater,  Lewis  and  Clark  and 
Meagher  Counties,  MT. 

Summary:  EPA  has  environmental 
concerns  regarding  potential  water 
quality  effects  and  inconsistency  of  road 
management  with  TMDL  development 
for  impaired  surface  waters  and 
potential  adverse  effects  to  wildlife 
habitat,  security  and  connectivity  with 
Alternatives  1,  2  and  3.  EPA  believes 
Alternatives  4  and  5  or  a  new  modified 
alternative  with  reduced  environmental 
effects  should  be  considered  as  the 
preferred  alternative.  EPA  supports 
inclusion  of  foad,  trail  and  watershed 
improvements  in  the  preferred 
alternative,  and  believes  additional 
information  is  needed  to  fully  assess 
and  mitigate  all  potential  impacts  of  the 
management  actions. 

ERP  No.  D-BLM-K70009-CA  Rating 
EC2,  West  Mojave  Plan,  Habitat 
Conservation  Plan  and  Federal  Lemd 
Use  Plan  Amendment,  Implementation, 
California  Desert  Conservation  Area, 
Portions  of  San  Bernardino,  Kern,  Inyo, 
and  Los  Angeles  Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommended  additional  mitigation 
measiu-es  to  further  protect  desert 
tortoise  and  riparian/wetland  and 
stream  functions. 

ERP  No.  D-COE-C3901 6-NJ  Rating 
EC2,  Union  Beach  Community  Project, 
Provision  of  Hurricane  and  Storm 
Damage  Reduction  to  Residential, 
Commercial  and  Recreational 
Resources,  Located  along  the  Raritan 
Bay  and  Sandy  Hook  Bay  Shoreline, 
Monmouth  County,  NJ. 


Summary:  EPA  had  enviromnental 
concerns  and  requested  that  the  final 
EIS  include  additional  information  on 
the  wetlands  mitigation  plan  and  a 
Clean  Air  Act  General  Conformity 
Applicability  Analysis. 

ERP  No.  D-FHW-C40159-NJ  Rating 
EC2,  Penns  Neck  Area  Transportation 
Service  Improvements,  Phase  I 
Archeological  Survey,  U.S.  1,  Sections 
2S  and  3J,  Funding,  West  Windsor  and 
Princeton  Townships,  Mercer  County, 
and  Plainsboro  Township,  Middlesex 
County,  NJ. 

Summary:  EPA  has  environmental 
concerns  with  the  proposed  project's 
impacts  regarding  stormwater  runoff, 
surface  waters  and  vehicular  traffic. 

ERP  No.  D-FHW-D40093-PA  Rating 
LO,  City  of  Lebanon  Bridge  Over 
Norfolk  Southern  Railroad  Tracks 
Construction  Project,  12th  Street  to 
Lincoln  Avenue,  Funding,  Lebanon 
County,  PA. 

Summary:  EPA  does  not  have 
objections  regarding  the  proposed 
project. 

ERP  No.  D-FHW-D40321-PA  Rating 
EC2,  Woodhaven  Road  Project,  Traffic 
Congestion  Reduction  on  Byberry  Road 
between  Roosevelt  Boulevard  and 
Huntingdon  Pike,  Funding, 
Philadelphia,  Bucks  and  Montgomery 
Qounties,  PA. 

Summary:  EPA  has  environmental 
concerns  regarding  avoidance  and 
minimization  of  the  proposed  project's 
impacts  to  surface  waters  and  wetlands, 
forested  habitats  emd  environmental 
justice  areas. 

ERP  No.  D-FRC-L05200-OR  Rating 
LO,  Bull  Run  Hydroelectric  Project 
(FERC  No.477-624),  Proposal  to 
Decommission  the  Bull  Run  Project  and 
Remove  Project  Facilities  including 
Marmot  Dam,  Little  Sandy  Diversion 
Dam  and  Roslyn  Lake,  and  an 
Application  to  Surrender  License, 
Sandy,  Little  Sandy,  Bull  Run  Rivers, 
Town  of  Sandy,  Clackamas  County.  OR. 

Summary:  EPA  supports  the  selection 
and  implementation  of  the  Settlement 
Agreement  alternative  including  FERC 
staff  recommended  modifications  as  it 
will  result  in  long  term  environmental 
benefits. 

ERP  No.  D-NRC-E06022-SC  Rating 
ECl ,  Generic — License  Renewal  of 
Nuclear  Plants.  Virgil  C.  Summer 
Nuclear  Station,  Supplement  15, 
Fairfield  County,  SC. 

Summary:  EPA  notes  that  while  the 
impacts  of  the  project  appear  to  be 
within  acceptable  limits,  the  plant  will 
need  to  continue  radiological 
monitoring  of  all  effluents  and  the 
appropriate  storage  and  disposition  of 
radioactive  waste  during  the  license 
renewal  period. 
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ERPNo:  DA-AFS-G65062-NM  Rating 
ID,  A^a/Caballos  Timber  Sale,  Timber 
Harvest  and  Existing  Vegetation 
Management,  Implementation,  Carson 
National  Forest,  El  Rito  Ranger  District, 
Taos  County,  NM. 

Summary:  EPA  expressed  a  lack  of 
objections  to  tbe  selection  of  the 
preferred  alternative. 

ERP  No.  DS^NRS-E36161-MS  Rating 
LO,  Town  Creek  Watershed  Project. 
Impacts  of  Floodwater  Retarding 
Structures  (FWRS)  No.  1.  5,  8,  and  59 
and  Deletion  of  FWRS  No.  lOA, 
Funding,  Lee,  Pontotoc,  Prentiss  and 
Union  Counties,  MS. 

Summary:  EPA  determined  that  the 
unavoidable  losses  associated  with 
implementation  of  this  flood  control 
proposal  are  within  acceptable  limits 
and  will  be  appropriately  mitigated. 

Final  EISs 

ERP  No.  F-AFS-L65369-00  Boise 
National  Forest,  Payette  National  Forest 
and  Sawtooth  National  Forest,  Forest 
Plan  Revision,  Implementation, 
Southwest  Idaho  Ecogroup,  several 
coimties,  ID,  Malhaur  County,  OR  and 
Box  Elder  County,  UT. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERPNo.  F-COE-K30031-CA  Imperial 
Beach  Shore  Protection  Project,  Shore 
Protection  and  Prevention  of  Damage  to 
Adjacent  Beachfront  Structures,  Silver 
Strand  Shoreline,  City  of  Imperial 
Beach,  San  Diego  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FHW-E50292-FL  St. 
Augustine  Bridge  of  Lions  (SR  AIA) 
Rehabilitation  or  Replacement  of  the 
Existing  Two  Lane  Bridge  Crossing  over 
the  Matanzas  River,  Intracoastal 
Waterway,  U.S.  Coast  Guard  Bridge 
Permit  and  NPDES  Permit  Issuance,  St. 
Augustine,  St.  John  County,  FL. 

Summary:  EPA  lacks  objections  to  the 
preferred  alternative.  H  )wever,  EPA 
recommends  a  stipulation  for  river 
bottom  restoration  and  debris  removal. 

ERP  No.  F-SFW-A64059-O0 
Programmatic  EIS-Double  crested 
Cormorant  (DCCO)  Management  Plan, 
Reduction  of  Resource  Conflicts, 
Flexibility  Enhancements  of  Natiu-al 
Resoiirce  Agencies  in  dealing  with 
DCCO  Related  Resouurce  Conflicts  and  to 
ensure  the  Conservation  of  Healthy, 
Viable  DCCO  Population, 
Implementation,  The  Contiguous  United 
States. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 


Dated:  Sept  ember 

Joseph  C.  Moi  itgomery 

Director.  NEP  4 

of  Federal  Aciivities. 

|FR  Doc.  03-: 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-6643-9) 


Environmental 
Notice  of 


impact  Statements; 
Availability 


ResponsH  le  Agency:  Office  of  Federal 

Activities,  C  eneral  Information  (202) 

564-7167  oi  http://www.epa.gov/ 

compliance,  nepa. 

Weekly  rece  ipt  of  Environmental  Impact 
Statemenip 

Filed  Septeihber  08,  2003  Through 
Septembe  ■  12,  2003  Pursuant  to  40 
CFR  1506  9. 

EIS  No.  03a  fl6.  Final  EIS.  APH, 
lmportati(  n  of  Solid  Wood  Packing 
Material,   "o  Exclude,  Eradicate  and/ 
or  Contro  Invasive  Alien  Agricultural 
Pest,  Imp  ementation,  United  States, 
Wait  Pern  d  Ends:  October  20,  2003, 
Contact:  I  lavid  A.  Bergsten  (301)  734- 
6103. 

EIS  No.  030  tl7.  Draft  EIS,  AFS,  NM, 
Surface  N  anagement  of  Gas  Leasing 
and  Development  in  the  Carson 
National  1  'orest.  Implementation, 
Jicarilla  Rmger  District,  Rio  Arriba 
County,  ^  M,  Comment  Period  Ends: 
Novembei  3,  2003,  Contact:  Tom 
Dwyer  (5(  5)  758-6272.  This 
documeni  is  available  on  the  Internet 
at:  http://  vww.fs.fed.us/r3/carson. 

EIS  No.  030 1 18,  Draft  EIS,  AFS,  MI, 
Baltimore  Vegetative  Management 
Project,  Ii  iplementation,  Ottawa 
National ;  "orest,  Ontonagon  Ranger 
District,  C  ntonagon  County,  MI, 
Comment  Period  Ends:  November  3, 
2003,  Cor  tact:  Bruce  Prud'homme 
(906)  884-  -2085. 

EIS  No.  030  tl9.  Draft  EIS,  AFS,  NM, 
Magdelen  a  Ridge  Observatory  Project, 
Construct  and  Operate  an  Observatory 
in  the  Ma  >delena  Mountains,  Cibola 
National^!  'orest,  Magdelena  Ranger 
District,  S  ocorro  County,  NM, 
Comment  Period  Ends:  November  3, 
2003,  Cor  tact:  Laura  Hudnell  (505) 
854-2281 

EIS  No.  030  i20.  Draft  EIS,  HHS,  MD, 
Integrate!  Research  Facility  (IRF)  at 
Fort  Detri  :k  Construction  and 
Operation,  Adjacent  to  Existing  U.S. 
Army  Medical  Research  Institute  of 
Infectious  Diseases  Facilities,  City  of 
Frederick,  Frederick  County,  MD, 
Comment  Period  Ends:  November  3, 
2003,  Contact:  Ron  Wilson  (301)  496- 
5037. 


EIS  No.  030421,  Final  EIS,  DUE,  CA, 
Sacramento  Area  Voltage  Support 
Project,  System  Reliability  and 
Voltage  Support  Improvements,  Sierra 
Nevada  Region,  Alameda,  Contra 
Costa,  Placer,  Sacramento,  San 
Joaquin  and  Sutter  Counties,  CA,  Wait 
Period  Ends:  October  20,  2003, 
Contact:  Loreen  McMahon  (916)  353- 
4460.  This  document  is  available  on 
the  Internet  at:  http://www.wapa.gov. 

EIS  No.  030422,  Draft  EIS,  BPA,  WA,  BP 
Cherry  Point  Cogeneration  Project,  To 
Build  a  720-megawatt  Gas-Fired 
Combined  Cycle  Cogeneration 
Facility,  Energy  Facility  Site 
Evaluation  Council  (EFSEC),    . 
Whatqam  Coimty,  WA,  Comment 
Period  Ends:  November  3,  2003, 
Contact:  Thomas  C.  McKinney  (503) 
230—4749. 

EIS  No.  030423,  Draft  EIS,  NOA,  WA, 
CA,  OR,  Pacific  Coast  Groimdfish 
Fishery  Management  Plan  (FMP) 
Amendment  16-2,  Rebuilding  Plans 
for:  Darkblotched  Rockfish,  Pacific 
Ocean  Perch,  Canary  Rockfish,  and 
Lingcod,  Maximum  Sustainable  Yield 
(MSY)  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
WA,  OR,  CA  and  Boundary  of  U.S. 
EEZ,  Comment  Period  Ends: 
November  3,  2003,  Contact:  D.  Robert 
Lohn  (206)  526-6150. 

EIS  No.  030424,  Final  EIS,  BIA,  CA, 
Jamul  Indian  Village  (Tribe)  101  Acre 
Fee-to-Trust  Transfer  and  Casino 
Project,  Implementation,  San  Diego 
County,  CA,  Wait  Period  Ends: 
November  3,  2003,  Contort;  WiUiam 
Allan  (916)  978-6043. 

EIS  No.  030425,  Final  EIS,  EPA,  AK, 
Pogo  Gold  Mine  Project,  Underground 
Mine  Construction  and  Operation, 
NPDES  and  U.S.  Army  COE  Section 
404  Permits  Issuance,  Goodpaster 
River  Valley,  Delta  Junction,  AK,  Wait 
Period  Ends:  October  20,  2003, 
Contact:  Hanh  Gold  (206)  553-0171. 

Amended  Notices 

EIS  No.  030367,  Draft  EIS,  IBR,  CA, 
Freeport  Regional  Water  Project,  To 
Construct  and  Operate  a  Water 
Supply  Project  to  Meet  Regional 
Water  Supply  Needs,  Sacramento 
Coimty  Water  Agency  (SCWA)  and 
the  East  Bay  Municipal  Utility  District 
(EBMUD),  Alameda,  Contra  Costa, 
San  Joaquin,  Sacramento  Counties, 
CA,  Comment  Period  Ends:  October  7, 
2003,  Contort:  Rod  Schroeder  (916) 
989-7274.  Revision  of  FR  Notice 
Published  on  8/15/2003:  CEQ 
Comment  Period  Ending  9/29/2003 
has  been  Extended  to  10/7/2003. 

EIS  No.  030394,  Draft  Supplement, 
NOA,  MA,  ME,  RI,  NH,  CT,  Northeast 
Multispecies  Fishery  Management 
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Plan,  Amendment  13,  New 
Information  concerning  Management 
Alternatives  and  Impact  Analysis, 
Adoption,  Approval  and 
Implementation,  New  England 
Management  Council,  ME,  HH,  VT, 
MA,  RI,  CT,  NY,  NJ,  DE,  MD,  VA  and 
NC,  Comment  Period  Ends:  October 
15,  2003,  Contact:  Paul  Howard  (978) 
465-0492.  Revision  of  FR  Notice 
Published  on  8/29/2003:  Title 
Correction. 
EIS  No.  030411.  Final  EIS,  FHW,  WY, 
Wyoming  Forest  Highway  4  U.S.  212 
(KP  39.5  to  KP  69.4)  the  Beartooth 
Highway,  A  Portion  Proposed  for 
Reconstruction  begins  7.1  miles  east  . 
of  the  Junction  of  WY-296  (Chief 
Joseph  Highway)  and  Proceeds  East 
for  18.6  miles  to  the  Wyoming/ 
Montana  State  Line,  Park  Coimty, 
WY,  Wait  Period  Ends:  October  14, 
2003,  Co/itacf;  Jennifer  Corwin  (303) 
716-2097.  Revision  of  FR  Notice 
Published  on  9/12/2003:  Correction  to 
Telephone  Number. 

Dated:  September  16,  2003. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
'  of  Federal  Activities. 

(FR  Doc.  03-24001  Filed  9-18-03;  8:45  am) 

BILUNG  CODE  65G0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0314;  FRL-7326-6] 

Cartwfuran;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  flowable  carbofuran 
(Furadan  4F  Insecticide/Nematicide) 
(EPA  Reg.  No.  279-2876)  to  treat  up  to 
300,000  acres  of  cotton  in  California  to 
control  cotton  aphid.  The  applicant 
proposes  the  use  of  a  chemical  which 
has  been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  is  intended  for  a  use  that 
could  pose  a  risk  similar  to  the  risk 
posed  by  uses  evaluated  under  the 
Special  Review.  The  granular 
formulation  of  carbohiran  was  the 
subject  of  a  Special  Review  between  the 
years  of  1986-1991,  which  resulted  in  a 
negotiated  settlement  whereby  most  of 
the  registered  uses  of  granular 
carbofuran  were  phased  out.  While  the 
flowable  formulation  of  carbofuran  is 
not  the  subject  of  a  Special  Review,  EPA 
believes  that  the  proposed  use  of 


flowable  carbofuran  on  cotton  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  Special  Review  of 
granular  carbofuran.  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption.  On  September  4,  2003,  the 
California  Department  of  Pesticide 
Regulation  declared  a  crisis  exemption 
for  this  use  to  treat  up  to  200,000  acres 
of  cotton  in  California. 
DATES:  Comments,  identified  by  docket 
ID  nuftber  OPP-2003-0314,  must  be 
received  on  or  before  October  6,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/oourier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  Schaible,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-0001;  telephone 
nimiber:  (703)  308-9362;  fax  number: 
(703)  308-6920;  e-mail  address: 
schaible.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  Federal  or  State 
Government  Agency  involved  in 
administration  of  environmental  quality 
programs.  Other  types  of  entities  not 
listed  in  this  unit  could  also  be  affected. 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0314.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  euid 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 


facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  numl^r 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID' 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  vievidng 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  ordy  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  docxmient  is  selected 
bom  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
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copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  bystatute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yoiu 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiues  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu-  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yom 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 


follow  the  <  nline  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  nkimber  OPP-2003-0314.  The 
system  is  aj  i  "anonymous  access" 
system,  wh  ch  means  EPA  will  not 
know  your  dentity,  e-mail  address,  or 
other  conta  :t  information  unless  you 
provide  it  ii  i  the  body  of  your  comment. 

ii.  E-mail  Comments  may  be  sent  by 
e-mail  to  of.  p-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0314.  In  contrast  to  EPA's    • 
electronic  f  ublic  docket,  EPA's  e-mail 
system  is  n(»t  an  "anonymous  access" 
system.  If  y  )u  send  an  e-mail  comment 
directly  to  t  le  docket  without  going 
through  EP,  ^'s  electronic  public  docket, 
EPA's  e-ma  1  system  automatically 
captures  yo  u  e-mail  address.  E-mail 
addresses  t]  lat  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  ti  e  official  public  docket,  and 
made  avails  ble  in  EPA's  electronic 
public  dock  et. 

iii.  Disk  c  r  CD  ROM.  You  may  submit 
comments  (  n  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submission*  will  be  accepted  in 
WordPerfec  t  or  ASCII  file  format.  Avoid 
the  use  of  s]  >ecial  characters  and  any 
form  of  enc  yption. 

2.  By  mat '.  Send  your  comments  to: 
Public  Infoi  [nation  and  Records 
Integrity  Br  inch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmei  ital  Protection  Agency,  1200 
Pennsylvan  a  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPt'-2003-0314. 

3.  By  han  i  delivery  or  courier.  Deliver 
yom-  commi  snts  to:  Public  Information 
and  Record  i  Integrity  Branch  (PIRIB), 
Office  of  Pe  !ticide  Progremis  (OPP), 
Environmei  tal  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.  Arlington,  VA.,  Attention: 
Docket  ID  h  umber  OPP-2003-0314. 
Such  delive  ries  are  only  accepted 
during  the  4ocket's  normal  hours  of 
operation  aS  identified  in  Unit  I.B.I. 

D.  How  Shd^ild  I  Submit  CBI  to  the 
Agency? 


E?A 


Do  not 
consider  to 
through 
or  by  e-mai 
informatior 
CBI  by 
information 
on  disk  or 
of  the  disk 
identify 
CD  ROM 
CBI) 


submit  information  that  you 
>e  CBI  electronically 
's  electronic  public  docket 
You  may  claim 
that  you  submit  to  EPA  as 
marking  any  part  or  all  of  that 
as  CBI  (if  you  submit  CBI 
ROM,  mark  the  outside 
CD  ROM  as  CBI  and  then 
electronically  within  the  disk  or 
specific  information  that  is 
Inforniation  so  marked  will  not  be 


CD 
<ri 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be     ' 
included  in  the  public  docket  and  EPA's 
ekctronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  yom-  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arr'  'ed  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  yom  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  lJ6p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  California 
Department  of  Pesticide  Regulation  has 
requested  the  Administrator  to  issue  a 
specific  exemption  for  the  use  of 
carbofuran  on  cotton  to  control  cotton 
aphids.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 
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As  part  of  this  request,  the  applicant 
asserts  that  Furadan  has  been  an 
important  and  necessary  tool  for  control 
of  late  season  aphid  problems  the  past 
several  seasons.  Cotton  growers  in 
California  are  specifically  concerned 
with  the  prevention  of  sticky  cotton, 
which  can  result  from  sugar  secretions 
from  specific  insect  pests  and 
diminishes  the  quality  of  the  cotton. 
The  applicant  claims  that  recently 
registered  chloronicotinyl  insecticides, 
which  rely  on  foliar  uptake  and 
translaminar  movement,  are  less 
effective  in  the  late  season  after  foliage 
has  hardened  off.  The  applicant  further 
cleiims  that  resistance  to  these 
chloronicotinyl  insecticides  could 
develop  and  that  without  a  specific 
exemption  ft-om  registration  under 
FIFRA  for  the  use  of  flowable 
carbofuran  on  cotton  to  control  cotton 
aphids,  cotton  growers  in  these  states 
will  suffer  significant  economic  losses. 

The  applicant  proposes  to  make  no 
more  than  two  applications  of  flowable 
carbofuran  on  cotton  at  the  rate  of  0.25 
lb.  active  ingredient  (8  fluid  ounces)  in 
a  minimum  of  2  gallons  of  finished 
spray  per  acre  by  air,  or  10  gallons  of 
finished  spray  per  acre  by  ground 
application.  The  total  maximum 
proposed  use  during  the  2003  growing 
season,  from  August  20,  2003  to  October 
30,  2003,  would  be  0.5  lb.  active 
ingredient  (16  fluid  ounces)  per  acre. 
The  applicant  proposes  that  a  maximimi 
of  300,000  acres  could  be  treated  under 
the  requested  exemptions.  If  all  of  these 
acres  were  treated  at  the  maximiun 
proposed  rate  and  for  the  maximum 
allowed  number  of  times,  150,000  lbs. 
active  ingredient  would  be  used  in 
California.  Under  the  crisis  exemption, 
a  single  aerial  application  of  flowable 
carbofuran  at  a  rate  of  0.25  lb.  active 
ingredient  (8  fluid  ounces)  per  acre  may 
be  made  to  cotton.  A  maximum  of 
200,000  acres  of  cotton  in  California 
may  be  treated. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
chemical  (i.e..  an  active  ingredient) 
which  has  been  the  subject  of  a  Special 
Review  within  EPA's  Office  of  Pesticide 
Programs  and  is  intended  for  a  use  that 
could  pose  a  risk  similar  to  the  risk 
posed  by  uses  evaluated  under  the 
Special  Review.  The  granular 
formulation  of  carbofuran  was  the 
subject  of  a  Special  Review  between  the 
years  of  1986-1991,  which'resulted  in  a 
negotiated  settlement  whereby  most  of 
the  registered  uses  of  granular 
carbofuran  were  phased  out.  While  the 


flowable  formulation  of  carbofuran  is 
not  the  subject  of  a  Special  Review,  EPA 
believes  that  the  proposed  use  of 
flowable  carbofuran  on  cotton  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  Special  Review  of 
granular  carbofuran.  The  notice 
provides  an  opportimity  for  public 
comment  on  the  application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  specific  exemption 
requested  by  the  California  Department 
of  Pesticide  Regulation. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  September  4,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  03-24117  Filed  9-17-03;  1:38  pm] 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Sunshine  Act  Meeting 

ACTION:  Notice  of  a  partially  open 
meeting  of  the  board  of  Directors  of  the 
Export-Import  Bank  of  the  United 
States. 


TIME  AND  PLACE:  Thiusday,  September 
25,  2003  at  9:30  a.m.  The  meeting  will 
be  held  at  Ex-Im  Bank  in  Room  1143, 
811  Vermont  Avenue,  NW., 
Washington,  DC  20571. 

OPEN  AGENDA  ITEM:  PEFCO  Secured  Note 
Issues  (Resolution). 

PUBLIC  PARTTCIPATION:  The  meeting  will 
be  open  to  public  participation  for  Item 
No.  1  only.  Attendees  that  are  not 
employees  of  the  Executive  Branch  will 
be  required  to  sign  in  prior  in  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact:  Office  of 
the  Secretary,  811  Vermont  Avenue, 
NW.,  Washington,  DC  20571  (Telephone 
No.  202-565-3957). 

lames  K.  Hess, 

Senior  Vice  President  and  Chief  Financial 

Officer. 

|FR  Doc.  03-24175  Filed  9-17-03;  3:55  pm] 

BILUNG  CODE  6690-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2630] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

Septemtier  15,  2003. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  Rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  October  6,  2003.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  2002 
Biennial  Regulatory  Review — Review  of 
the  Commission's  Broadcast  Ownership 
Rules  and  Other  Rules  Adopted 
Pursuant  to  Section  202  of  Ae 
Telecommunications  Act  of  1996  (MB 
Docket  No.  02-277). 

Cross-Ownership  of  Broadcast 
Stations  and  Newspapers  (MM  Docket 
No.  01-235). 

Rules  and  Policies  Concerning 
Multiple  Ownership  of  Radio -Broadcast 
Stations  in  Local  Markets  (MM  Docket 
No.  01-317). 

Definition  of  Radio  Markets  (MM 
Docket  No.  00-244). 

Definition  of  Radio  Markets  for  Areas 
Not  Located  in  an  Arbitron  Survey  Area 
(MB  Docket  No.  03-130). 

Number  of  Petitions  Filed:  27. 

Marlene  H.  Dortcli, 

Secretary. 

[FRDoc  03-23907  Filed  9-18-03:  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission: 

DATE  AND  TIME:  Thursday,  September  25. 

2003  at  10  a.m. 

place:  999  E  Street.  NW.,  Washington, 

DC  (Ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
approval  of  minutes. 

Draft  Advisory  Opinion  2003-21: 
Lehman  Brothers  Inc.  by  counsel, 
Kenneth  A.  Gross  and  Ki  P.  Hong. 
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Routine  Administrative  Matters. 
FOR  FURTHER  INFORMATKW  COMTACT:  Mr. 

Rop  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

IFR  Doc.  03-24163  Filed  9-17-03:  3:04  pm) 

BILLING  CODE  671S-01-P 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y.(12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 
.    The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  14, 
2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Home  Bancshares,  Inc.,  Conway, 
Arkansas,  and  its  subsidiary  TCBancorp, 
Inc.,  North  Little  Rock,  Arkansas;  to 
acquire  at  least  80  percent  and  20 
percent  of  the  voting  shares, 
respectively,  of  CB  Bancorp,  Inc., 
Conway,  Arkansas,  and  thereby 


indirectly  acqtxire  Community  Financial 
Group,  Inc.,  Ckbot,  Arkansas  and  its 
subsidiary.  Community  Bank,  Cabot, 
Arkansas. 

In  connection  with  this  application, 
CB  Bancorp,  Inc.,  Conway,  Arkansas 
also  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  F  nancial  Group,  Inc., 
Cabot,  Arkansis,  and  its  subsidiary. 
Community  B  mk,  Cabot,  Arkansas. 

Board  of  Govi  mors  of  the  Federal  Reserve 
System.  Septem  3er  15,  2003.  . 

Robert  deV.  Fri  irson. 

Deputy  Secretat  i'  of  the  Board. 

[FR  Doc.  03-231  94  Filed  9-18-03:  8:45  am] 

BILUNG  COOE  6211  -01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Public  Meetin  ] 
Council  on  Bipeth 
17, 2003 


AGENCY:  The  I  resident's  Council  on 
Bioethics,  HH5. 
action:  Notic* . 


of  the  President's 
ics  on  October  16- 


SUMMARY:  Thej  President's  Council  on 
Bioethics  (Lee  n  R.  Kass,  M.D., 
chairman)  wil  hold  its  fourteenth 
meeting,  at  wl  lich,  among  other  things, 
it  will  continu  e  discussion  of  its  stem 
cell  research,  'beyond  therapy" 
(enhancement),  and  "biotechnology  and 
public  policy'  (regulation)  projects. 
Subjects  discxi  ssed  at  past  Council 
meetings  (and  potentially  touched  on  at 
this  meeting)  nclude:  human  cloning; 
embryo  research;  aging  retardation  and 
lifespan-extension;  organ  procurement 
for  transplant!  ition;  and  assisted 
reproduction  i  ind  reproductive  genetics 
(including  IVI,  ICSI,  PCD;  sex  selection, 
inheritable  gei  letic  modification;  and 
the  patentabil  ty  of  human  genes, 
tissues,  and  oiganisms). 
DATES:  The  m(  seting  will  take  place 
Thursday,  Oct  aber  16,  2003,  from  9  a.m. 
to  5:15  p.m.  E  ";  and  Friday,  October  17, 
2003,  from  8:c  0  a.m.  to  12:30  p.m.  ET. 
ADDRESSES:  Ri  »nald  Reagan  Building 
and  Internatic  nal  Trade  Center,  1 300 
Pennsylvania  Avenue,  NW., 
Washington,  I C  20004. 

Public  Com.  nents:  The  meeting 
agenda  will  b«  posted  at  http://     - 
www.bioethic.:.gov.  Interested  members 
of  the  public  c  re  encouraged  to  offer 
comments,  eit  ler  in  person  or  in 
writing.  A  per  iod  of  time  will  be  set 
aside  during  tpe  meeting  to  receive 
comments  fro  n  the  public,  beginning  at 
11:30  a.m.,  on  Friday,  October  17. 
Comments  wi  1  be  limited  to  no  more 


than  five  minutes  per  speaker  or 
organization.  As  a  courtesy,  please 
inform  Ms.  Diane  Gianelli,  Director  of 
Communications,  in  advance  of  your 
intention  to  make  a  public  statement, 
and  please  give  her  your  name, 
affiliation,  and  a  brief  description  of  the 
topic  or  nature  of  your  comments.  To 
submit  a  written  statement,  mail  or  e- 
mail  it  to  Ms.  Gianelli  at  one  of  the 
addresses  given  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diane  Gianelli,  Director  of 
Communications,  The  President's 
Council  on  Bioethics,  Suite  700,  1801 
Pennsylvania  Avenue,  Washington,  DC 
20006.  Telephone:  202/296-4669.  E- 
mail:  info@bioethics.gov.  Web  site: 
http://www.bioethics.gov. 

Dated:  Septembec  10,  2003. 
Dean  Clancy, 

Executive  Director.  The  President's  Council 
on  Bioethics. 

[FR  Doc.  03-23908  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4161-90-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10028A,B,C] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)) ,  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  Information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
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approved  collection;  Title  of 
Information  Collection:  State  Health 
Insurance  Assistance  Program  (SHIP) 
Client  Contact  Fomi,  Public  and  Media 
Activity  Form,  and  Resource  Report; 
Form  No.:  CMS-10028A,  B,  C  (OMB# 
0938-0850);  Use:  The  State  Health 
Insurance  Assistance  Program  (SHIP) 
Client  Contract  form  will  be  completed 
by  SHIP  counselors  at  each  counseling 
event  in  order  to  collection  SHIP 
performance  data.  This  data  will  then  be 
accumulated  and  analyzed  to  measure 
SHIP  performance;  Frequency:  Semi- 
annu^ly  and  annually;  Affected  Public: 
State,  Local,  or  Tribal  Government,  not- 
for-profit  institutions,  and  Federal 
Government;  Number  of  Respondents: 
53;  Total  Annual  Responses:  265;  Total 
Annual  Hours:  159. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  0MB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Melissa  Musutto, 
Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  September  12,  2003. 
Julie  Brown, 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

[FR  Dec.  03-23913  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4120-P3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-1 0079] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection:  Title  of 
Information  Collection:  Hospital  Wage 
Index  Occupational  Mix  Survey  and 
Supporting  Regulations  in  42  CFR 
412.230,  412.304  and  413.65;  Form  No.: 
CMS-10079  (OMB#  0938-NEW);  Use:  In 
the  May  4,  2001  Proposed  Rule  (66  FR 
22674),  CMS  proposed  to  conduct  a 
special  survey  to  collect  data  from  a 
sample  of  occupational  categories  that 
provide  a  valid  measure  of  wage  rates 
within  a  geographical  area.  In  the 
August  1,  2001  Final  Rule  (66  FR 
39860),  weTesponded  to  comments 
from  the  Proposed  Rule  and  stated  that, 
CMS  will  conduct  a  special  survey  of  all 
short-term  acute-care  hospitals  that  are 
required  to  report  wage' data  to  collect 
these  data.  Section  304  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  requires  CMS  to  collect  wage  data 
on  hospital  employees  by  occupational 
category.  The  collection  is  to  be 
completed  by  September  30,  2003  and 
to  be  used  to  adjust  the  wage  index  by 
October  1,  2004.;  Frequency:  Other: 
once  every  three  years;  Affected  Public: 
Business  or  other  for-profit,  and  not-for- 
profit  institutions;  Number  of 
Respondents:  4,500;  Total  Annual 
Responses:  4,500;  Total  Annual  Hours: 
720,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://cms.hhs,gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  September  12,  2003. 

luiie  Brown, 

« 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs. 
Division  of  Regulations  Development  and 
Issuances. 

[FR  Doc.  03-23914  Filed  9-18-03;  8:45  am) 

BRUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0424] 

Agency  Information  Collection  t 

Activities;  Proposed  Collection; 
Comment  Request;  Substantial 
Evidence  of  Effectiveness  of  New 
Animal  Drugs 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
pubhsh  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  for  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  reporting  requirements  for  meeting 
the  substantial  evidence  standards 
necessary  for  demonstrating  the  safety 
and  effectiveness  of  a  new  animal  drug. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  November  18,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of  . 
information  to:  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
inform^ion  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Denver  Ptesley,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1472. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506  (c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)  (A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information. 
Including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 


the  proposed  ( ;ollection  of  information 
is  necessary  f(  r  the  proper  performance 
of  FDA's  functions,  including  whether 
the  informatidn  will  have  practical 
utility;  (2)  the  accuracy  of  FDA's 
estimate  of  th«  <  burden  of  the  proposed 
collection  of  ii  iformation,  including  the 
validity  of  the  methodology  and 
assumptions  i  sed;  (3)  ways  to  enhance 
the  quality,  ut  lity,  and  clarity  of  the 
information  tc  be  collected;  and  (4) 
ways  to  minin  lize  the  burden  of  the 
collection  of  ii  iformation  on 
respondents,  including  through  the  use 
of  automated  (  oUection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Substantial  E^dence 
New  Animal 
(OMB  Control!  Number 
Extension 


of  Effectiveness  of 
prugs— 21  CFR  Part  514 
0910-0356)— 


19S6 


Description 
Animal  Drug 
(ADAA )  (Pub 
October  9, 
ADAA,  FDA 
§  514.4(a)  (21 
define  substajJtial 
that  encourage  s 
NADA's  and 
encourages 


Congress  enacted  the 
i  availability  Act  of  1996 
ic  Law  104-250)  on 
As  directed  by  the 
ished  a  regulation, 
:FR  514.4(a)),  to  further 
evidence  in  a  manner 
the  submission  of 
pplemental  NADA's  and 
range  labeling.  Under 


publi 


Si 
do  56 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


514.4(a) 


No.  of  Respondents 


190 


Annual  Frequency 
per  Responi  e 


4.5 


'  There  are  no  capital  costs  or  operating  and  maintenance  cost!  associated  with  this  collection  of  information 


Dated:  September  15,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-23940  Filed  9-18-03;  8:45  am] 

BILLING  CODE  4160-01-5 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  1 9980-1 1 46] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Evaluating  the 
Safety  of  Antimicrobial  New  Animal 
Drugs  With  Regard  to  Their 
Microbiological  Effects  on  Bacteria  of 
Human  Health  Concerns 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


summary:  The 

Administratio:  i 
that  a  propose  i 
information  hi  s 
Office  of  Man*  gement 
(OMB)  for  revi  bw 
the  Paperwork 
(the  PRA). 


DATES:  Fax  written 
collection  of  i 
2003. 


including  first 
and  messengei 


the  ADAA,  substantial  evidence  is  the 
standard  that  a  sponsor  must  meet  to 
demonstrate  the  effectiveness  of  a  new 
animal  drug  for  its  intended  use  under 
the  conditions  suggested  in  its  proposed 
labeling.  Section  514.4(a)  gives  FDA 
greater  flexibility  to  make  case-specific 
scientific  determinations  regarding  the 
number  and  types  of  adequate  and  well- 
controlled  studies  that  will  provide,  in 
an  efficient  manner,  substantial 
evidence  that  a  new  animal  drug  is 
effective.  FDA  believes  this  regulation 
will  address  the  following  issues:  (1) 
Reduce  the  number  of  adequate  and 
well-controlled  studies  necessary  to 
demonstrate  the  effectiveness  of  certain 
combination  new  animal  drugs;  (2) 
eliminate  the  need  for  an  adequate  and 
well-controlled  dose  titration  study;  and 
may,  in  limited  instances,  (3)  reduce  or 
eliminate  the  number  of  adequate  and 
well-controlled  field  investigations 
necessary  to  demonstrate  by  substantial 
evidence  the  effectiveness  of  a  new 
animal  drug.  Table  1  of  this  document 
represents  the  estimated  burden  of 
meeting  the  substantial  evidence 
standard. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Total  Annual  Responses 


860 


Hours  per  Response 


632.6 


Total  Hours 


544,036 


Food  and  Drug 
(FDA)  is  announcing 
collection  of 
been  submitted  to  the 
and  Budget 
and  clearance  under 
Reduction  Act  of  1995 


comments  on  the 
formation  by  October  20, 


ADDRESSES:  O!  AB  is  still  experiencing 
significant  del  lys  in  the  regular  mail, 
class  and  express  mail, 
deliveries  are  not  being 
accepted.  To  e  msure  that  comments  on 
the  informatio  i  collection  are  received, 
OMB  recommends  that  viTitten 
comments  be  axed  to  the  Office  of 
Information  ai  d  Regulatory  Affairs, 
OMB,  Attn:  Fi  mie  Yokota,  Desk  Officer 
for  FDA,  FAX(202-395-6974,  or  e-mail 
comments  to 
FumieYokotcipomb.eop.gov. 


FOR  FURTHER 

Denver  Presle 


llfFORMATION  CONTACT: 

,  Office  of  Management 


Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
4B-41,  Rockville,  MD  20857,  301-827- 
1472. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Evaluating  the  Safety  of  Antimicrobial 
New  Animal  Drugs  With  Regard  to 
Their  Microbiological  Efifects  on 
Bacteria  of  Human  Health  Concerns 

This  guidance  document  discusses  a 
recommended  approach  for  assessing 
the  antimicrobial  resistance  concerns  as 
part  of  the  overall  preapproval  safety 
evaluation  of  new  animal  drugs, 
focusing  on  the  microbiological  effects 
on  bacteria  of  himian  health  concern.  In 
particular,  the  guidance  describes  a 
methodology  sponsors  of  antimicrobial 
new  animal  drug  applications  for  food- 
producing  animals  may  use  to  complete 
a  qualitative  antimicrobial  resistance 
risk  assessment.  This  risk  assessment 
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should  be  submitted  to  FDA  for  the 
purposes  of  evaluating  the  safety  of  the 
new  animal  drug  to  human  health.  The 
guidance  document  outlines  a  process 
for  integrating  relevant  infonnation  into 
an  overdl  estimate  of  risk  and  discusses 
possible  risk  management  strategies. 

Table  1  of  this  document  represents 
the  estimated  burden  of  meeting  the 
new  reporting  requests.  The  burden 
estimates  for  these  information 
collection  requests  are  based  on 


information  provided  by  the  Office  of 
New  Animal  Drug  Evaluation,  Center  for 
Veterinary  Medicine.  The  guidance 
document  describes  the  type  of 
information  that  should  be  collected  by 
the  drug  sponsor  when  completing  the 
antimicrobial  resistance  risk  assessment. 
FDA  will  use  the  risk  assessment  and 
supporting  information  to  evaluate  the 
safety  of  original  (21  CFR  514.1)  or 
supplemental  (21  CFR  514.8)  new 
animal  drug  applications  (NADAs)  for 


antimicrobial  drugs  intended  for  use  in 
food-producing  animals. 

In  the  Federal  Register  of  September 
13,  2002  (67  FR  58058).  FDA  published 
a  60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received 
in  response  to  that  notice. 

FDA  estimates  the  bvuden  for  this 
collection  of  information: 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN^ 

21  CFR  Section 
514.1(b)(8)  and  514.8(a)(2) 

No.  of  Respond- 
ents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Re- 
sponse 

Total  Hours 

Hazard  Identification  (initial 
•  scoping  of  issues-relevant  bac- 
teria, resistance  determinants, 
food  products;  preliminary  data 
gathering) 

5 

1 

00 

150 

Release  Assessment  (literature 
review;  review  of  research  re- 
ports; data  development;  com- 
pilation, and  presentation) 

5 

1 

5 

1,000 

5,000 

Exposure  Assessment  (identi- 
fying and  extracting  consumption 
data;  estimating  probability  of 
contamination  on  food  product) 

5     - 

1 

5 

8 

40 

Consequence  Assessment  (re- 
view ranking  of  human  drug  im- 
portance table) 

5 

1 

5 

4 

20 

Risk  Estimation  (integration  of 
risk  components;  development 
of  potential  arguments  as  basis 
for  overall  risk  estimate) 

5 

1 

5 

12 

60 

Risk  Management  (discussion  of 
appropriate  risk  management 
activities) 

5 

1 

5 

30 

150 

Total  Burden 

5,420 

iThere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 
ZFDA  estimates  that  on  an  annual  basis  an  average  of  five  NADAs  (including  original  applications  and  major  supplements)  wouW  be  subject  to 
infonriation  collection  under  this  guidance.  This  estimate  is  based  on  a  review  of  the  number  of  major  NADA  approvals  that  occurred  between 
October  1997  and  October  2001.  Dunng  that  4-year  period,  an  average  of  five  antimicrobial  NADAs  (including  original  and  major  supplements) 
was  approved  in  food-producing  animals  per  year.  This  estimate  excludes  NADAs  for  antimicrobial  drug  combinatkjns,  generic  dmg  applicatkKis 
(abbreviated  new  animal  drug  applications),  and  certain  supplemental  NADAs.  ^  xt    f^ 


Dated:  September  15,  2003. 
Jefirey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-23941  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2002D-0124] 

Guidance  for  Industry:  Notifying  FDA 
of  Fatalities  Related  to  Blood 
Collection  or  Transfusion;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 


"Guidance  for  Industry:  Notifying  FDA 
of  Fatalities  Related  to  Blood  Collection 
or  Transfusion"  dated  September  2003. 
The  guidance  document  provides 
recommendations  to  blood  collection 
and  transfusion  facilities  on  reporting 
fatfilities  related  to  human  blood  and 
blood  component  collection  or 
transfusion  to  FDA's  Center  for 
Biologies  Evaluation  and  Research 
(CBER).  The  guidance  announced  in  this 
notice  finalizes  the  draft  guidance  of  the 
same  title  dated  June  2002. 

DATES:  Submit  written  or  electronic  ' 
comments  on  agency  guidances  at  any 
time. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  guidance  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
hiformation  System  at  1-800-835-4709 
or  301-827-1800.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  docimient  entitled  "Guidance  for 
Industry:  Notifying  FDA  of  Fatalities 
Related  to  Blood  Collection  or 
Transfusion"  dated  September  2003. 
The  guidance  provides 
recommendations  to  blood  collection  or 
transfusion  facilities  on  reporting  to 
CBER  fatalities  related  to  human  blood 
and  blood  component  collection  and 
transfusion.  The  guidance  announced  in 
this  notice  finalizes  the  draft  guidance 
of  the  same  title  dated  June  2002  (67  FR 
38505,  June  4,  2002). 

The  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  this  topic.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statutes  and  regulations. 

n.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  collection(s)  of  information 
in  21  CFR  606.170(b)  cited  in  the 
guidance  has  been  approved  by  OMB 
under  OMB  control  number  0910-0116. 


m.  Comme: 

Interested  bersons  may,  at  any  time, 
submit  writt(  sn  or  electronic  comments 
to  the  Divisi*  in  of  Dockets  Management 
(see  ADDRESS  ES)  regarding  this 
guidance.  Sjbmit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  anjl  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  cire  to  be  identified 
with  the  docket  number  found  in 
brackets  in  tie  heading  of  this 
document.  A  copy  of  the  guidance  and 
received  con  ments  are  available  for 
public  exami  nation  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

rV.  Electroni  c  Access 

Persons  wi  th  access  to  the  Internet 
may  obtain  t  le  guidance  at  either  http:/ 
/www.fda.go  r/cber/guidelines.htm  or 
http://www.jia.gov/ohrms/dockets/ 
default.htm. 

Dated:  September  12.  2003. 
Jeffrey  Shuren , 

Assistant  Com  -nissioner  for  Policy. 
[FR  Doc.  03-2;  1997  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  41 SO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


:RVI( 


National  Insftutes  of  Health 

r 

Office  of  the!  Director,  National 
Institutes  of  ^ealth;  Notice  of  Meeting 

Pursuant  t*  section  10(a)  of  the 
Federal  Advi  sory  Committee  Act,  as 
amended  (5  '•  J.S.C.  Appendix  2),  notice 
is  hereby  giv  m  of  a  meeting  of  the 
Office  of  AIE  S  Research  Advisory 
Council. 

The  meetij  ig  will  be  open  to  the 
public,  with  ittendance  limited  to  space 
available.  In(  ividuals  who  plan  to 
attend  and  m  jed  special  assistance,  such 
as  sign  langu  age  interpretation  or  other 
reasonable  ai  icommodations,  should 
notify  the  Ca  itact  Person  listed  below 
in  advance  o  the  meeting. 


hi 


Name  of 
Research  Advi 

Date:  Octob  r 

Time:  9  a.m 

Agenda: A 
addressing 
meeting  will 
International 
and  Preventioi 

Place:  Natiohal 
31,  9000  Rock' 
Bethesda,  MD 

Contact  Perion 
Director,  Officp 
National  Insti 
Pike.  Buildin 
20892.(301) 


Cokimittee:  Office  of  AIDS 
ory  Council. 
14-15,  2003. 
to  12  p.m. 
I^eport  of  the  Director 

initiatives.  The  topic  of  the 
'Issues  in  Domestic  and 
(|linical  Trails  of  Therapeutic 
Interventions." 

Institutes  of  Health,  BIdg. 
ille  Pike,  Room  6Cl0, 
P0B92. 

Jack  Whitescarver, 
of  AIDS  Research,  OD, 
4ites  of  Health,  9000  Rockville 
Room  4E14,  Bethesda,  MD 
4fi6-0357. 


Information  is  also  available  on  the 
Institute's/Center's  home  page:  v^iatw. nih.gov/ 
od/oar/index.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.22,  Clinical  Research 
Loan  Repayment  Program  for  Individuals 
form  Disadvantaged  Backgrounds;  93.232, 
Loan  Repayment  Program  for  Research 
Generally;  93.39,  Academic  Research 
Enhancement  Award;  93.936,  NIH  Acquired 
Immunodeficiency  Syndrome  Research  Loan 
Repayment  Progratn;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc,  03-23903  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  4140-01-M  i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

issues  and  Challenges  in  the  Design 
and  Conduct  of  Clinical  Trials  of  Drugs 
in  Pre-Term  Infants  and  Neonates 

The  National  histitute  of  Child  Health 
and  Human  Development  (NICHD)  of 
the  National  Institutes  of  Health  (NIH), 
Department  of  Health  and  Human 
Services,  will  sponsor  a  working 
meeting  to  explore  approaches  for  the 
design  and  conduct  of  clinical  trials  to 
foster  safe  and  effective  drug  therapies 
in  pre-term  infants  and  neonates  on 
March  29-March  30,  2004,  at  the 
Baltimore  and  Washington  International 
Airport  Marriott  Hotel. 

The  NICHD  is  sponsoring  the  meeting 
in  collaboration  with  the  Food  and  Drug 
Administration,  the  Fogarty 
International  Center,  and  other  NIH 
institutes  and  centers,  including  the 
National  Cancer  Institute;  National 
Heart,  Lung,  and  Blood  Institute; 
National  Institute  of  Dental  and 
Craniofacial  Research;  National  Institute 
of  Diabetes  ands  Digestive  and  Kidney 
Diseases;  National  Institute  of 
Neurological  Disorders  and  Stroke; 
National  Institute  of  Allergy  and 
Infectious  Diseases;  National  Institute  of 
General  Medical  Sciences;  National  Eye 
Institute;  National  Institute  of 
Environmental  Health  Sciences; 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
National  Institute  of  Mental  Health; 
National  Institute  on  Drug  Abuse; 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism;  National  Institute  of 
Nursing  Research;  National  Human 


Federal  Register /Vol.  68,  No.  182 /Friday,  September  19,  2003 /Notices 


54909 


Genome  Research  Institute;  National 
Center  for  Research  Resources;  and 
National  Center  for  Complementary  and 
Alternative  Medicine. 

The  purpose  of  the  working  meeting 
is  to  discuss  the  current  status  of  drug 
research  in  neonates  and  pre-term 
infants.  The  meeting  will  focus  on 
exploring  gaps  in  existing  knowledge  in 
this  field  and  in  developing  strategies  to 
rectify  the  gaps  that  could  be 
implemented  by  federal  agencies  and 
the  scientific  community. 

Participants  at  the  meeting  will 
develop  recommendations  for  potential 
research  approaches  fotcurrent  and 
futm-e  pharmaceutical  agents  for  use  in 
newborns.  The  focus  will  be  on  issues 
related  to:  Trial  design,  ethics, 
pharmacokinetics,  pharmacodynamics, 
efficacy  and  toxicity,  drug  formulations, 
drug  prioritization,  and  surveillance  of 
adverse  events.  Additional  discussion 
will  consider  the  assessment  of  long 
term  outcomes  and  issues  related  to 
research  in  small  subpopulations. 

Attendance  at  the  meeting  will  be 
limited.  Persons  interested  in  attending 
the  meeting  should  submit  a  request 
conteiining  the  following  information  to 
<bestpharmaceuticals@mail.nih.gov>. 
Name 
Address 
Telephone 
Fax 
E-mail 

Persons  interested  in  obtaining  more 
information  about  the  meeting  may 
contact  Dr.  Donald  Mattison,  NICHD, 
6100  Executive  Boulevard,  Room  4B- 
100,  Rockville,  MD  20892,  e-mail 
<bestpharmaceuticals@mail.nih  .gov> , 
telephone  301-496-5097  (not  a  toll-free 
number). 

Dated:  September  12,  2003. 
Raynard  Kington, 

Deputy  Director,  National  Institutes  of  Health. 
IFR  Doc.  03-23904  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  4140-01-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Fogarty  International 
Center  Advisory  Board,  September  16, 
2003,  8:30  a.m.  to  September  16,  2003, 
5  p.m..  National  Institutes  of  Health, 
Lawton  Chiles  International  House, 
Bethesda,  MD,  20892  which  was 
published  in  the  Federal  Register  on 
September  9,  2003,  68  FR  174. 


The  meeting  will  be  held  at  the 
Natcher  Bldg.  Room  E1-E2  45  Center 
Dr.,  Bethesda,  MD  20892.  The  meeting 
is  partially  Closed  to  the  public. 

Dated:  September  11,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-23899  Filed  9-18-03:  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Urine  Sediment 
DNA:  Reproductive  Status  and  Health  Index. 

Dofe:  October  14,  2063. 

Time:  3:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  5B01,  Rockville,  MD 
20852,  (telephone  conference  Call). 

Contact  Person:  Jon  R.  Ranhand.  PhD. 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH.  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 

(Catalogue  of  Fedpral  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research: 
93.865,  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research:  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program.  National 
Institutes'of  Health,  HHS) 

Dated:  September  11.  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-23895  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individucds  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Analysis  of  Cell 
Cycle  Checkpoints  in  Human  Oocytes. 

Date:  October  16,  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6100 
Executive  Boulevard,  5B01,  Rockville.  MD 
20852  (Telephone  Conference  call). 

Contact  Person:  Jon  M.  Ranhand.  Ph.D.. 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH.  6100 
Executive  Blvd..  Room  5E03.  Bethesda,  MD 
20892,(301)435-6884. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program.  National 
Institutes  of  Health.  HHS) 

Dated:  September  11.  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policv. 

[FR  Doc.  03-23896  Filed  9-18-03:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


54910 


Federal  Register/Vol.  68,  No/l82/ Friday,  September  19,  2003 /Notices 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group.  Pediatiics  Subcommittee. 
■  Date:  October  15-16,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Rita  Anand.  Ph.D., 
Scientific  Review  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH.  9000 
Rockville  Pike.  MSC  7510,  6100  Building, 
Room  5801.  Bethesda,  MD  20892.  (301)  496- 
1487,  anandr@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,-  Research  for  Mothers  and  Children: 
93.929.  Center  for  Medical  Rehabilitation 
Research:  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11,  2003 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory' 
Committee  Policy. 

[FR  Doc.  03-23897  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


The  meetings  will  be  closed  to  the 
public  in  acccvdance  with  the 
provisions  setj  forth  in  sections 


552b(c)(4)  anc 


as  amended. '  he  grant  applications  and 
the  discussior  s  could  disclose 
conHdential  tj  ade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal ;  nformation  concerning 
individuals  as  sociated  with  the  grant 
applications,  \  he  disclosure  of  which 
would  constit  ite  a  clearly  unwarranted 
invasion  of  pe  rsonal  privacy. 


Di  jesti 


Xame  of  Conipnttee 
Diabetes  and 
Initial  Review 
Endocrinology 
Subcommittee 

Date:  Octobej 

Open  .Octo 

Agenda:  To 
policies. 

Place:  Four 
8400  VVisconsi 
20814. 


National  Institute  of 
ve  and  Kidney  Diseases 
Clroup,  Diabetes, 
nd  Metabolic  Diseases  B 


21-22,  2003. 

21,2003,  7  p.m.  to  7:30  p.m. 
riview  procedures  and  discuss 


jber 


P) 


::tol  er 


Pi 


n  v 


Closed:  Oc 
p.m. 

Agenda:  To 
applications. 

Place:  Four 
8400  Wisconsin 
20814. 

Closed:  Octol^B 

Agenda:  To 
applications. 

Place:  Four 
8400  Wisconsir 
20814. 

Contact  Pers(iri 
Scientific  Revi 
Branch,  DEA,  N|DDK 
Health.  Room 
Boulevard,  Betifcsda 
7797,  connaugh  tonj@e,\tra 


21,  2003,  7:30  p.m.  to  10 
riview  and  evaluate  grant 


Pi 


Di  jest 


S'ame  of  Con^n 
Diabetes  and 
Initial  Review 
Nutrition  C  Suliom 

Date:  Octobei 

Open -Octol 

Agenda:  To 
policies. 

P/ace;  Ritz-Ci-lt- 
1250  South  Hav^ss 
22202. 


Dbe  r 
n  v 


Closed:  October 
p.m.  , 

Agenda:  To  r<v 
applications. 

Place:  Ritz-Cilt 
1250  South  Havfes 
22202. 

Closed:  Octolier 

Agenda:  To  r^v 
applications. 

Place:  Ritz-Ci-lton 
1250  South  Ha\^s 
22202. 

Contact  Perse  n 
Scientific  Revie  x 
Branch,  DEA,  N  [DDK 
Health,  Room  7  i5 
Boulevard,  Bet!  esd. 
7791,  milesc@e.  tra 


552b(c)(6),  Title  5  U.S.C, 


ints  by  Sheraton  Bethesda, 
Avenue,  Bethesda,  MD 


ints  by  Sheraton  Bethesda, 
Avenue,  Bethesda,  MD 


r  22,  2003,  8  a.m.  to  5  p.m. 
iew  and  evaluate  grant 


ints  by  Sheraton  Bethesda, 
Avenue,  Bethesda,  MD 


;  lohn  F.  Connaughton,  PhD, 
Administrator,  Review 

National  Institutes  of 
6707  Democracy 

MD  20892,  (301)  594- 
niddk.nih.gov. 

ittee:  National  Institute  of 
ive  and  Kidney  Diseases 
roup.  Digestive  Diseases  and 

mittee. 
29-,30.  2003. 

29,  2003,  1  p.m.  to  1:30  p.m. 
iew  procedures  and  discuss 


on  Hotel  at  Pentagon  City, 
Street.  Arlington,  VA 


29,  2003,  1:30  p.m.  to  5 

iew  and  evaluate  grant 

on  Hotel  at  Pentagon  City, 
Street,  Arlington.  VA 

30,  2003,  8  a.m.  to  5  p.m. 
iew  and  evaluate  grant 

Hotel  at  Pentagon  City, 
Street,  Arlington,  VA 


•Carolyn  Miles.  PhD, 
Administrator,  Review 

,  National  Institutes  of 
6707  Democracy 
la,  MD  20892,  (301)  594- 
niddk.nih.gov. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group,  Kidney,  Urologic  and 
Hematologic  Diseases  D  Subcommittee. 

Date:  November  5-6,  2003. 

Open:  November  5,  2003,  2  p.m.  to  2:30 
p.m. 

Agenda:  To  review  procedures  and  discuss 
policies. 

P/ace:  Crystal  City  Court  Yard  by  Marriott, 
2899  lefferson  Davis  Highway.  Arlington,  VA 
22202. 

Closed:  November  5,  2003,  2:30  p.m.  to  5 
p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Crystal  City  Court  Yard  by  Marriott, 
2899  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Closed:  November  6,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crystal  City  Court  Yard  by  Marriott, 
2899  lefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK.  National  Institutes  of 
Health,  Room  751,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892-6600,  (301) 
594-7798,  muston@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,847,  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  11,  2003. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23898  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Obstetrics  and  Matemal-Fetal 
Biology  Subcommittee. 

Date:  October  20-21,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Gopal  M.  Bhatnagar,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  Nati9nal  Institute  of  Child 
Health  and  Human  Development,  Bethesda, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11,  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(PR  Doc.  03-23900  Filed  9-18-03;  8;45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
emd  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  4-17,  Review  of  K22s. 

Date:  September  24,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Lynn  M.  King,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  45  Center  Dr.,  Rm.  4AN-38K, 
National  Institute  of  Dental  &  Craniofacial 


Research,  National  Institutes  of  Health. 
Bethesda,  MD  20892-6402,  301-594-5006. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  04-14,  Review  of  ROls. 

Date:  October  27,  2003. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Rebecca  Roper,  MS,  MPH, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  National  Inst,  of  Dental  & 
Craniofacial  Research,  National  Institutes  of 
Health,  45  Center  Dr..  room  4AN32E, 
Bethesda,  MD  20892,  301-451-5096. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  04-16.  Review  of  RFA 
DE04-001. 

Date:  November  20,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Yujing  Liu,  MD,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res..  45 
Center  Drive.  Natcher  Building,  Rm.  4AN38E, 
Bethesda,  MD  20892,  (301)  594-3169. 
yujingjiv@nih.gov.. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  04-12.  Review  of  R44s. 

Date:  December  9,  2003. 

Time:  1  p.m.  to  3  p.m.  . 

Agenda:  To  review  and  evaluate  gremt 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD,  DMD. 
Scientific  Review  Administrator,  45  Center 
Drive.  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  04-09,  Review  of  R44s. 

Date:  December  11,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda. 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD.  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda.  MD 
20892,  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 


Dated:  September  12,  2003. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-23901  Filed  9-18-03;  8:45  am] 
BILIJN6  COOe  41«MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group.  Reproduction,  Andrology. 
and  Gynecology  Subcommittee. 

Date:  October  21-22,  2003. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.  Bethesda,  MD  20814. 

Contact  Person:  Jon  M.  Ranhand.  PhD, 
Scientist  Review  Administrator,  Division  of  - 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  NIH.  6100 
Executive  Boulevard,  Room  5B01,  Bethesda, 
MD  20892.  (301)  435-6884, 
ranhandj@mail.nih.gov\ 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Pogulation  Research, 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11.  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-23902  Filed  9-18-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Pediatric  Pttannaceutical  Usage — 
Request  for  Comment 

AGENCY:  National  Institutes  of  Health, 

DHHS. 

ACTION:  Notice. 


SUMMARY:  The  National  Institute  of 
Child  Health  and  Human  Development 
(NICHD)  of  the-National  Institutes  of 
Health  (NIH)  is  interested  in  identifying 
and  obtaining  information  on 
prescription  drug  use  in  pediatric  and 
young  adult  populations,  neonates  to 
age  18.  This  notice  is  a  request  for 
information  and  not  a  Request  for 
Proposal  (RFP)  or  solicitation. 
SUPPLEMENTARY  INFORMATION: 

Background 

Gn  January  4,  2002,  President  George 
W.  Bush  signed  into  law  the  Best 
Pharmaceuticals  for  Children  Act 
(BPCA).  Pub.  L.  107-109.  The  BPCA 
mandates  that  the  NIH,  in  consultation 
with  the  Food  and  Drug  Administration 
(FDA)  and  experts  in  pediatric  research, 
develop,  prioritize,  and  publish  an 
annual  list  of  certain  approved  drugs  for 
which  pediatric  studies  are  needed.  For 
inclusion  on  the  list,  an  approved  drug 
must  meet  the  following  criteria:  (1) 
There  must  be  an  approved  application 
under  section  505(j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
355{j));  or  (2)  there  must  be  a  submitted 
application  that  could  be  approved 
imder  the  criteria  of  section  505(j)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act; 
or  (3)  there  must  be  no  patent  protection 
or  market  exclusivity  protection  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act;  or  (4)  there  must  be  a  referral  for 
inclusion  on  the  list  under  section 
505A(d)(4)(c)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act;  and,  in  the  case  of 
drugs  referred  to  in  criteria  (1),  (2),  or 
(3),  additional  studies  must  be  needed 
to  assess  the  safety  and  effectiveness  of 
the  use  of  the  drug  in  the  pediatric 
population. 

The  BPCA  further  stipulates  that  in 
developing  and  prioritizing  the  list,  the 
NIH  shall  consider  for  each  drug  on  the 
list:  (1)  The  availability  of  information 
concerning  the  safe  and  effective  use  of 
'the  drug  in  the  pediatric  population;  (2) 
whether  additional  information  is 
needed;  (3)  whether  new  pediatric 
studies  concerning  the  drug  may 
produce  health  benefits  in  the  pediatric 
population;  and  (4)  whether 
reformulation  of  the  drug  is  necessary. 

Recently,  NIH,  in  consultation  with 
the  FDA  and  other  experts  in 


pharmaceutics  1  use  and  pediatric 
research,  deve  oped  a  preliminary  list  of 
certain  off-pat«  nt  drugs  that  it 
categorized  as  b  function  of  indication 
and  use.  The  drugs  were  then 
prioritized  has  3d  on  frequency  of  use  in 
the  pediatric  p  spulation,  severity  of  the 
condition  bein  i  treated,  and  potential 
for  providing  a  health  benefit  in  the 
pediatric  popu  iation.  This  initial  listing 
was  published  in  the  Federal  Register 
on  January  21,  2003  (68  FR  2789). 

Current  Data  f  [eeds 

To  further  support  the  development  of 
a  list  of  drugs  mat  need  studies  in 
pediatric  populations,  the  NICHD  is 
seeking  inform  ation  on  current  usage,  in 
terms  of  frequc  ncy,  prevalence, 
duration,  indiqation  and  (possibly) 
toxicity,  of  drugs  in  pediatric 
populations.  T  le  NICHD  will  use  the 
available  datat  ases  emd  analyses  to 
prioritize  drug  i  to  be  further  tested  in 
these  populatii  tns. 

ADDRESSES:  Ai  y  organization  with  data 
on  prescriptioi  s  written  and  filled  for 
pediatric  popu  ations  is  requested  to 
contact  NICHE  with  a  complete 
statement  of  w  lat  is  available  and  any 
associated  cosi  s  for  access  to  the 
database  and  a  lalyses  of  the  data. 
Specifically,  oi  ganizations  with  such 
data,  or  expert  se  analyzing  such  data, 
should  contact  Tamar  Lasky,  Ph.D., 
NICHD,  Mailstjp  7510,  6100  Executive 
Boulevard.  Ro<  kville,  MD  20892,  301- 
594-8670, 
bestphannaceiticals@mail.nih,gov. 

Due  Date:  Oi  ganizations  providing 
information  on  prescriptions  written 
and  filled  for  p  ediatric  populations 
should  contact  Dr.  Tamar  Lasky  on  or 
before  November  18,  2003. 

Dated:  Septeni  Der  11.  2003. 
Elias  A.  Zerhoui  i. 
Director.  Natiom  I 
[FR  Doc.  03-239  )5 
BILLING  CODE  4140  01-P 


Institutes  of  Health. 
Filed  9-18-03;  8:45  am] 


DEPARTMENI  OF  HOMELAND 
SECURITY 

Bureau  of  Imn  igration  and  Customs 
Enforcement 

Agency  inforn  atlon  Collection 
Activities:  Pro  losed  Collection; 
Comment  Request 


ACTION:  60-Da; ' 
Collection  Unc  er 
of  Understand  ng 
Employment 
Pilot  Program 


Notice  of  Information 
Review;  Memorandum 
to  Participate  in  an 
ility  Confirmation 
OMB-18). 


E  igibi 


The  Departnjent 
Security  (DHS 


of  Homeland 
Bureau  of  Immigration 


and  Customs  Enforcement,  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  imtil  November  18,  2003. 

Written  comments  and  suggestions 
ft'om  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; . 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other       ' 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Memorandum  of  Understanding  to 
Participate  in  an  Employment  Eligibility 
Confirmation  Pilot  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-18).  SAVE  Program, 
Bureau  of  Immigration  and  Customs 
Enforcement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Employers  electing  to 
participate  in  a  pilot  will  execute  a 
Memorandum  of  Understanding  with 
the  Immigration  and  Naturalization 
Service  and  the  Social  Security 
Administration  (if  applicable),  that 
provides  the  specific  terms  and 
conditions  governing  the  pilot  and 
company  information  for  each  site  that 
will  be  performing  employment 
verification  queries. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  responses  at  1  hour  and   . 
20  minutes  (1.33  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6,650  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  0"Malley,  Chief 
Information  Officer,  Department  of 
Homeland  Security,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26,  Washington,  DC  20202. 

Dated:  September  25,  2003. 
Stephen  Tarragon, 

Acting  Department  Clearance  Officer, 
Department  of  Homeland  Security,  Bureau 
of  Immigration  and  Customs  Enforcement. 
(FR  Doc.  03-23893  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-38] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  September  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
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SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  September  11,  2003. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

(FR  Doc.  03-23635  Filed  9-18-03;  8:  iS  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Guam  War  Claims  Review 
Commission;  Establishment  and 
Notice  of  Meeting 

The  Guam  War  Claims  Review 
Commission,  established  by  the 
Secretary  of  the  Interior  pursuant  to 
Public  Law  107-333.  will  meet  to 
organize  the  Commission  and  begin 
planning  its  work  on  Friday,  October  3, 
2003,  from  10  a.m.  to  noon,  in  room 
7000A,  Department  of  the  Interior.  1849 
C  Street,  NW..  Washington.  DC  20240. 
Members  of  ihe  public  may  attend  the 
meeting  in  person.  ■ 

Any  member  of  the  public  wasL.ag 
further  .information  concerning  the 
meeting  or  a  draft  meeting  agenda 
should  communicate  with  Mr.  Stephen 
Sander,  Designated  Federal  Official  for 
the  Guam  War  Claims  Review 
Commission,  Office  of  Insular  Affairs, 
Department  of  the  Interior,  Washington, 
DC  20240,  phone  (202)  208-4754, 
telecopier  (202)  501-7759,  or  via  e-mail 
at  Stephen_Sander@os.doi.gov. 

Stephen  D.  Sander, 

Designqied  Federal  Officer,  Guam  War  Claims 
Review  Commission. 

[FR  Doc.  03-24067  Filed  9-18-03;  8:45  ami 

BILLING  CODE  4310-93-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Approved 
Recovery  Plan  for  the  Kamer  Blue 
Butterfly  {Lycaeides  melissa  samuelis) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
-.  Service  (Service)  aimounce  the 
availability  of  the  approved  recovery 
plan  for  the  Kamer  blue  butterfly 
(Lycaeides  melissa  samuelis),  a  species 
that  is  federally-listed  as  endangered 
under  the  Endangered  Species  Act  of 
1973  (Act),  as  amended  (16  U.S.C.  1531 
et  seq.).  This  species  occurs  or  may 
occiu-  on  public  and  private  land  in  " 
Indiana,  Michigan,  Minnesota.  New 
Hampshire,  New  York,  Ohio,  and 
Wisconsin^  Actions  identified  for 
recover}'  of  the  Karner  blue  butterfly 
seek  to  restore  and  protect  an  adequate 
number  of  populations  throughout  its 
range  to  ensure  long-term  viability  of 
the  species  in  the  wild. 
ADDRESSES:  U.S.  Fish  and  Wildlife 
Service's  approved  recover^  plans  are 
available  from: 

1.  Fish  and  Wildlife  Reference 
Service,  5430  Grosvenor  Lane.  Suite 
110.  Bethesda,  Maryland  20814  (the  fee 
for  the  plan  varies  depending  on  the 
number  of  pages  of  the  plan). 

2.  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  Green  Bay.  Wisconsin, 
Ecological  Services  Field  Office,  2661 
Scott  Tower  Drive,  New  Franken, 
Wisconsin  54229. 

3.  The  World  Wide  Web  at:  http:// 
endangered.fws.gov/RECOVER  Yl 
RECPLANS/Index.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Catherine  Games,  Green  Bay,  Ecological 
Services  Field  Office  (see  ADDRESSES 
section  No.  2  above);  telephone  (920) 
86&-1732.  The  Fish  and  Wildlife 
Reference  Service  may  be  reached  at 
(301)  492-6403  or  (800)  582-3421.  TTY 
users  may  contact  Ms.  Games  and  the 
Fish  and  Wildlife  Reference  Service 
through  the  Federal  Relay  Service  at 
(800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  or  plants  is  a  primarj'  goal  of 
the  Service's  endangered  species 
program.  A  species  is  considered 
recovered  when  the  species'  ecosystem 
is  restored  and/or  threats  to  the  species 
are  removed  so  that  self-sustaining  and 
self-regulating  populations  of  the 
species  can  be  supported  as  persistent 
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members  of  native  biotic  communities. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  reclassification  to  threatened 
status  or  delisting  listed  species,  and 
estimate  time  and  cost  for  implementing 
the  measures  needed  for  recovery. 

The  Endangered  Species  Act  of  1973, 
as  amended,  requires  that  recovery 
plans  be  developed  for  listed  species 
unless  such  a  plan  would  not  promote 
the  conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  during  recovery  plan 
development,  we  provide  public  notice 
and  an  opportimity  for  public  review 
and  comment.  Information  presented 
during  the  comment  period  has  been 
considered  in  the  preparation  of  the 
approved  recovery  plan,  and  is 
summarized  in  an  appendix  to  the 
recovery  plan.  We  will  forward 
substantive  comments  regarding 
recovery  plan  implementation  to 
appropriate  Federal  agencies  and  other 
entities  so  they  can  take  these  comments 
into  account  during  the  course  of 
iioEiplementing  recovery  actions. 

The  Kamer  blue  butterfly  was  listed 
as  endangered  on  January  21, 1992.  The 
butterfly  depends  on  savanna  and 
barrens  habitats  that  support  wild 
lupine  [Lupinus  perennis],  the  only 
plant  on  which  Kamer  blue  butterfly 
larvae  (or  caterpillars)  are  known  to 
feed.  Continued  loss  and  alteration  to 
habitat  due  to  commercial,  residential, 
and  agricultural  development, 
fragmentation,  and  habitat  degradation 
through  succession  have  been  identified 
as  the  primary  reasons  for  this  species' 
endangered  status  and  continue  to  be 
the  primary  threats  to  its  recovery. 
Today,  the  butterfly  inhabits  remnant 
savanna  and  barrens  habitats,  as  well  as 
other  more  distiubed  habitat  sites 
including  forest  stands,  military  bases, 
utility  and  road  rights-of-way,  and 
airports.  Wisconsin  and  Michigan 
support  the  majority  of  populations 
throughout  the  range. 

The  objective  of  tnis  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  Kamer  blue  butterfly  so  that 
protection  by  the  Act  is  no  longer 
necessary.  As  recovery  criteria  are  met, 
the  status  of  the  species  will  be 
reviewed  and  it  will  be  considered  for 
removal  from  the  list  of  Endangered  and 
Threatened  Wildlife  and  Plants  (50  CFR 
part  17).  The  Kamer  blue  butterfly  will 
be  considered  for  reclassification  to 
threatened  when  a  minimum  of  27 
metapopulations  [19  viable 
metapopulations  (supporting  3,000 
butterflies  each),  and  8  large  viable 
metapopulations  (supporting  6,000 
butterflies  each)]  are  established  within 


at  least  1 3  rec  overy  units  across  the 
butterfly's  rai  ige  and  are  being  managed 
consistent  wilh  the  recovery  objectives 
outlined  in  this  plan.  Delisting  will  be 
considered  wben  a  minimum  of  29 
metapopulations  (13  viable  and  16  large 
viable  metapi  tpulations)  have  been 
established  within  at  least  13  recovery 
units  and  arelieing  managed  consistent 
with  the  plan . 


Authority: 

section  4(fl  of 
16  U.S.C.  1533 


Dated:  May 
Charles  M.  Wobley 

Assistant  Regie  nal 
Services,  Regio  7 
[FR  Doc.  03-22  930 
BILUNG  CODE  43  0-55-P 


T  le  authority  for  this  action  is 
t  le  Endangered  Species  Act, 
(f). 
2003. 


Bureau  of 
IOR-027- 


1610 -DP 


Director.  Ecological 
3,  Fort  Snelling,  Minnesota. 
Filed  9-18-03;  8:45  am] 


DEPARTMEr  T  OF  THE  rNTERIOR 


Land 


Management 
>;  G-4)3-0234] 


Notice  of  Avi  inability  of  a  Draft 
Resource  Ma  nagement  Plan  and  Draft 
Environmennl  Impact  Statement  for 
the  Andrews  Management  Unit/Steens 
Mountain  Cooperative  Management 
and  Protecti<  n  Area 

AGENCY:  Bure  au  of  Land  Management 
(BLM). 

action:  Notide  bf  Availability  of  Draft 
Resource  Maliagement  Plan  and 
Environment  il  Impact  Statement  {Draft 
RMP/Draft  El  5)  for  the  Andrews 
Management  Unit  and  the  Steens 
Mountain  Cooperative  Management  and 
Protection  Aitea  (CMPA). 


SUMMARY:  In 
202  of  the 
Policy  Act 
of  the  Federa 
Management 
Draft  EIS  has 
Andrews 
CMPA.  The 
consists  of 
Unit  (public 
Resource 
totaling  1,22: 
land  in  the 
acres),  lies  in 
Counties, 
EIS 
the 


th; 


:  Area 


Or(gi 


resources  wi 
well  as 
requirements . 
Andrews 
RMPs  will 
management  jpj 
within  the 
amending  a 


iccordance  with  Section 
Na  tional  Environmental 
of!l969,  and  under  authority 
Land  Policy  and 
Act  of  1976,  a  Draft  RMP/ 
been  prepared  for  the 
Ma]  lagement  Unit  and  the 
{ lanning  area,  which 
Andrews  Management 
and  in  the  Andrews 

outside  of  the  CMPA 
,314  acres)  and  public 
CMPA  (totaling  428.156 
Harney  and  Malheur 
on.  The  Draft  RMP/Draft 
provides  direction  and  guidance  for 
managem  ent  of  public  lands  and 
in  the  Planning  Area  as 
monitoring  and  evaluation 
Once  approved,  the 
Management  Unit  and  CMPA 
su  percede  allexisting 

ans  for  the  public  land 
Plknning  Area,  including 
{  ortion  of  the  Three  Rivers 


Resource  Area  RMP  (1991)  for  those 
lands  included  within  the  CMPA 
boundary.  The  Draft  RMP/Draft  EIS 
evaluates  five  alternative  management 
approaches,  including  a  No  Action 
(current  management]  Alternative. 
DATES:  Written  comments  on  the  Draft 
RMP/Draft  EIS  will  be  accepted  for  90 
days  following  publication  of  the 
Enviroiunent^  Protection  Agency's 
Notice  of  Availability  for  this  Draft 
RMP/Draft  EIS  in  the  Federal  Register. 
Futuire  public  meetings  and  any  other 
public  involvement  activities  will  be 
announced  at  least  15  days  in  advance 
through  public  notices,  media  news 
releases,  the  project  Web  site  at  bttp:// 
www.or.bIm.gov/Bums/,  and/or 
mailings. 

ADDRESSES:  Written  comments  should 
be  sent  to  Rhonda  Kaiges,  Bureau  of 
Land  Management,  Bums  District 
Office,  28910  Hwy  20  West,  Hines, 
Oregon  97738;  Fax  (541)  573-4411  or  e- 
mail  [Rhonda_Karges@or.blni.gov). 
Comments,  including  names,  street 
addresses,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  BLM  consider  withholding  your 
name,  street  address,  and  other  contact 
information  such  as  Internet  address, 
Fax  or  phone  number,  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  yoiu'  comment.  BLM  will  honor 
requests  for  confidentiality  on  a  case-by- 
case  basis  to  the  extent  allowed  by  law. 
BLM  will  make  available  for  public 
inspection  in  their  entirety  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

Copies  of  the  Draft  RMP/Draft  EIS 
have  been  sent  to  affected  Federal, 
Tribal,  State  and  local  Government 
agencies,  and  to  interested  publics  and 
are  available  at  the  Bums  District  Office. 
The  planning  documents  and  direct 
supporting  record  for  the  analysis  for 
the  Draft  RMP/Draft  EIS  will  be 
available  for  inspection  at  the  Burns 
District  Office  diu-ing  normal  business 
hours  (7:45  a.m.  to  4:30  p.m.  Monday     . 
-through  Friday,  except  holidays).  The 
Draft  RMP/Draft  EIS  and  other 
associated  documents  may  be  viewed 
and  downloaded  in  PDF  format  at  the 
project  Web  site  at  bttp:// 
www.  or.  blm  .gov/Bums/. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
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Rhonda  Karges  (541)  573-4433  or  Gary 
Foulkes  (541)  573-4541  at  the  Bums 
District  Office. 

SUPPLEMENTARY  INFORMATION:  The 

Steens  Mountain  Cooperative 
Management  and  Protection  Act  (Steens 
Act)  of  2000  (Pub.  L.  106-399) 
established  the  496,1 36-acre  CMPA 
primarily  within  the  Andrews  Resource 
Area  (a  small  portion  is  within  the 
Three  Rivers  Resource  Area).  The 
Andrews  Resource  Area  and  the  CMPA 
portion  of  the  Three  Rivers  Resource 
Area  comprise  the  Planning  Area.  The 
remaining  portion  of  the  Andrews 
Resource  Area  outside  of  the  CMPA  is 
identified  as  the  Andrews  Management 
Unit.  Other  special  designated  areas 
were  created  by  the  Steens  Act  and 
include  the  Wildland  Juniper 
Management  Area,  the  Steens  Mountain 
Wilderness  (170,084  acres),  new  Wild 
and  Scenic  River  designations,  a  no 
livestock  grazing  area  (97,229  acres), 
and  the  Donner  und  Blitzen  Redband 
Trout  Reserve.  In  addition,  the  Steens 
Act  authorized  five  specific  land 
exchanges,  created  a  citizen's  advisory 
council  (Steens  Mountain  Advisory 
Council),  established  a  Mineral 
Withdrawal  Area,  and  created  new 
Wilderness  Study  Area  (WSA) 
boundaries.  Congress  recognized  that 
the  CMPA  provides  for  exceptional 
cooperative  management  opportunities 
and  offers  outstanding  natural,  cultural, 
scenic,  wilderness,  and  recreational 
resources.  To  ensure  that  these 
resources  Eire  appropriately  managed, 
the  Steens  Act  requires  that  a 
management  plan  be  completed  within 
four  years  of  passage  of  the  Steens  Act. 
At  the  end  of  the  planning/analysis 
process,  the  CMPA  and  Andrews 
Management  Unit  RMPs  will  be 
finalized  in  two  separate  Records  of 
Decision. 

The  Draft  RMP/Draft  EIS  contains  five 
alternatives.  Alternative  A  is  a  no 
action/continuation  of  current 
management  alternative.  Alternative  B 
excludes  commodity  production  and 
limits  other  uses  to  maximize  natural 
processes.  Alternative  C  emphasizes 
protection  and  active  restoration  of 
natural  values.  Alternative  D  balances 
cultural,  economic,  ecological,  and 
social  health  in  a  manner  that 
encourages  cooperative  management" 
practices.  Alternative  D  is  the  preferred 
alternative.  Alternative  E  emphasizes 
commodity  production  and  public  uses. 

Public  input  dvuing  scoping  and 
review  of  the  Summary  of  the  Analysis 
of  Management  Situation  identified  17 
issues  for  analysis  in  the  RMP/EIS. 
These  issues  are  outlined  in  Chapter  1 
of  the  Draft  RMP/Draft  EIS.  In  addition. 


the  Planning  Criteria,  which  are  the 
constraints  or  ground  rules  directing 
development  of  the  RMP,  are  outlined 
in  Appendix  D  (Legal  Authorities, 
Planning  Criteria  and  Management 
Direction  and  Consistency  with  Other 
Plans). 

There  have  been  numerous 
opportunities  for  public  involvement  in 
.  the  process  to  date,  including  four 
separate  public  scoping  meetings  held 
in  Burns,  Frenchglen,  Portland,  and 
Bend,  Oregon.  A  newsletter  was  also 
mailed  to  all  interested  p^ies 
requesting  input  on  the  alternatives, 
planning  criteria,  and  the  goals  and 
objectives  for  resource  management.  In 
addition,  the  Steens  Moimtain  Advisory 
Council  and  the  Southeast  Oregon 
Resource  Advisory  Council  have  closely 
participated  in  the  process. 

Numerous  meetings  have  been  held 
and  coordination  has  been  conducted 
with  the  Bums  Paiute  Tribal  Council, 
Oregon  Department  of  Fish  and 
Wildlife,  the  Governor's  Office,  Oregon 
Department  of  Environmental  Quality, 
U.S.  Fish  emd  Wildlife  Service — 
Ecological  Services  and  Malheur 
National  Wildlife  Refuge,  the  City  of 
Bums,  the  City  of  Hines,  Oregon 
Department  of  Water  Resources,  the 
Harney  County  Court,  Harney  County 
Chamber  of  Commerce,  and  adjacent 
BLM  offices. 

Dated:  July  16.  2003. 
Elaine  M.  Brong,  • 

State  Director.  Oregon /Washington. 

[FR  Doc.  03-21072  Filed  9-18-03:  8:45  am] 

BILLING  CODE  4310-39-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-957-00-1420-BJ:  GP03-0284] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  on  July  2, 
2003. 

Willamette  Meridian 

Oregon 

T.  1  N.,  R.  10  E..  accepted  June  18.  2003. 
T.  21  S..  R.  32  E..  accepted  June  18.  2003. 
T.  29  S.,  R.  9  W..  accepted  June  .18.  2003. 
T.  36  S.,  R.  3  W.,  accepted  June  18.  2003. 
T.  37  S.,  R.  3  W..  accepted  June  18,  2003. 
T.  38  S.,  R.  3  E.,  accepted  June  18,  2003. 


Washington 

T.  21  N.,  R.  10  W..  accepted  June  18.  2003. 
T.  2'1  N..  R.  11  W.,  accepted  June  18.  2003. 

The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Oregon  State  Office,  Portland, 
Oregon,  July  23,  2003. 

Oregon 

T.  17  S.,  R.  8  W..  accepted  July  18.  2003. 
T.  19  S..  R.  2  W.,  accepted  July  18.  2003. 

Washington 

T.  39  N..  R.  28  E.,  accepted  July  18.  2003. 

A  copy  of  the  plats  may  be  obtained 
fttjm  the  Public  Room  at  the  Oregon 
State  Office,  Bureau  of  Land 
Management,  333  S.W.  1st  Avenue, 
Portland,  Oregon  97204,  upon  required 
payment.  A  person  or  party  who  wishes 
to  protest  against  a  survey  must  file  a 
notice  that  they  wish  to  protest,  (at  the 
above  address)  with  the  State  Director, 
Bureau  of  Land  Management,  Portland, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Branch  of  Cadastral  Survey, 
Bureau  of  Land  Management  (333  S.W. 
1st  Avenue)  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  September  10.  2003. 
Robert  D.  DeViney.  Jr.. 
Branch  of  Realty  and  Records  Sen-ices. 
IFR  Doc.  03-23915  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4310-33-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-493) 

Certain  Zero-Mercury-Added  Alkaline 
Batteries,  Parts  Thereof,  and  Products 
Containing  Same;  Notice  of  a 
Commission  Determination  Not  to 
Review  an  Initial  Determination 
Amending  the  Complaint  and  Notice  of 
Investigation  To  Add  a  Respondent  to 
the  Investigation 

AGENCY:  hiternational  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  ("ID")  of 
the  presiding  administrative  law  judge 
("ALJ")  granting  the  motion  of 
complainants  to  amend  the  complaint 
and  notice  of  investigation  to  add 
Hitachi  Maxell,  Ltd.  as  a  respondwit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Haldenstein,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3041.  Copies  of  the  ALJ's  ID  and  all 
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other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the  . 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  (202) 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic  , 
docket  (EDIS)  at  http://edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  May  27,  2003,  based  on  a  complaint 
filed  by  complainants  Energizer 
Holdings,  Inc.  and  Eveready  Battery  Co., 
Inc.,  both  of  St.  Louis,  MO,  68  FR  32771 
(2003).  The  complaint  as  amended 
alleges  violations  of  section  337  of  the 
Tariff  Act  of  1930  in  the  importation 
into  the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  zero-mercury-added  alkaline 
batteries,  parts  thereof,  and  products 
containing  same  by  reason  of 
infringement  of  claims  1-12  of  U.S. 
Patent  No.  5,464,709.  The  complaint 
further  alleges  that  an  industry  in  the 
United  States  exists  as  required  by 
subsection  {a)(2)  of  section  337.  The 
complainants  requested  that  the 
Commission  issue  a  general  exclusion 
order  and  cease  and  desist  orders.  The 
Commission  named  as  respondents  26 
companies  located  in  the  United  States, 
China,  Indonesia,  and  Japan.  Id.  The 
ALJ  has  set  September  2,  2004,  as  the 
target  date  for  completion  of  the 
investigation. 

The  ALJ  issued  the  subject  ID  on 
August  20,  2003.  The  ID  grants  the 
motion  of  complainants  to  add  Hitachi 
Maxell,  Ltd.  of  Tokyo,  Japan  as  a 
respondent  in  the  investigation  and 
amend  the  complaint  and  notice  of 
investigation  to  reflect  this  fact.  The  ALJ 
foimd  that  Hitachi  Maxell,  Ltd.  is  the 
parent  corporation  of  another 
respondent  in  the  investigation,  Maxell 
Corporation  of  America.  He  also  found 
tiiat  Hitachi  Maxell,  Ltd.  has 
information  that  is  relevant  to  the 
investigation  and  which  is  necessary  for 
building  a  complete  record.  Therefore, 
he  concluded  that  Hitachi  Maxell,  Ltd. 
should  be  added  as  a  respondent  in  the 
investigation. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 


,19U.S.C.1337, 
rule  210.42.  19  CFR 


of  1930,  as  amended 
and  Commission 
210.42. 

Issued:  Septinber  12,  2003. 

By  order  of  ti  le  Commission. 
Mariljoi  R.  Ablott, 
Secretary: 
[FR  Doc.  03-2*18  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  804  [M>1-P 


INTERNATIO  «IAL  TRADE 
COMMISSIOI I 

(USITCSE-Oa-030] 
Sunshine  Aa  Meeting 

AGENCY  HOLDI  4G  THE  MEETING:  United 

States  Interna  tional  Trade  Commission. 

TIME  AND  DATI :  October  3,  2003,  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street,  SW., 

Washington,  )C  20436,  Telephone: 

(202)205-20(0. 

STATUS:  Open  to  the  public. 

MATTERS  TO  B  :  CONSIDERED:  1.  Agenda 

for  future  me(  tings:  none. 

2.  Minutes. 

3.  Ratificati  on  List. 

4.  Inv.  Nos.  701-TA-430A  and  430B 
and  731-TA-1019A  and  1019B 
(Final)(Durun  i  and  Hard  Red  Spring 
Wheat  from  C  anada) — briefing  and  vote. 
(The  Commis  iion  is  currently  scheduled 
to  transmit  iti  determination  and 
Cdmmissione  rs'  opinions  to  the 
Secretary  of  C  ommerce  on  or  before 
October  14,  2  )03.) 

5.  Outstandin  i  action  jackets:  none. 

In  accordai  ce  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  a  the  scheduled  meeting, 
may  be  carrie  i  over  to  the  agenda  of  the 
following  me  Jting. 

Issued:  Sept«  mber  16,  2003. 

By  order  of  i  le  Commission. 
Marilyn  R.  Abl  ott. 
Secretary  to  tht  Commission. 
[FR  Doc.  03-24  D94  Filed  9-17-03;  11:59  am] 

BILUNG  CODE  703  IM>2-P 


DEPARTiME^  T  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  W^^es  for  Federal  and 
Federally  As  tisted  Construction; 
General  Wage  Determination  Decisions 


General  w»e  determination  decisions 
of  the  Secreta  ry  of  Labor  are  issued  in 
accordance  w  ith  applicable  law  and  are 
based  on  the  nformation  obtained  by 
the  Departme  nt  of  Labor  from  its  study 


of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  those  decisions 
of  prevailing  rates  and  ftinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statues  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  to  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wage  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  describe  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto, 
contained  in  expiration  dates  and  are 
effective  from  their  date  of  notice  in  the 
Federal  Register,  or  on  the  date  written 
notice  is  received  by  the  agency, 
whichever  is  earlier.  These  decisions  are 
to  be  used  in  accordance  with  the 
provisions  of  29  CFR  Part  1  and  5. 
Accordingly,  the  applicable  decision, 
together  with  any  modifications  issued, 
must  be  made  a  part  of  every  contract 
for  performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  Part  5. 
The  wage  rates  and  fringe  benefits, 
notice  of  which  is  published  herein,  and 
which  are  contained  in  the  Government 
Printing  Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
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Acts,"  shall  be  the  minimuin  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  Information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts"  being 
modified  are  listed  by  Volume  and 
State.  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

Maine 
ME030001  (Jun.  13,  2003) 
ME030002  (Jun.  13,  2003) 
ME300006  (Jun.  13,  2003) 
ME300008  (Jun.  13,  2003) 

Volume  II 
None 

Volume  HI 
None 

Volume  IV 
None 

Volume  V 
None 
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Volume  VI 

Colorado    , 

CO030001  (Jun. 
CO030002  (Jun. 
CO030003  (Jun. 
CO030004  (Jun. 
CO030005  (Jun. 
CO030006  (Jun. 
CO030007  (Jun. 
CO030008  (Jun. 
CO030009  (Jun. 
CO030010  (Jun. 
CO030011  (Jun. 
CO030012  (Jun. 
CO030013  (Jun. 
CO030014  (Jun. 
CO030015  (Jun. 
CO030016  (Jun. 
CO030017  (Jun. 

Volume  VII: 
None 


13,2003) 
13.2003) 
13,  2093) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 


General  Wage  Determination 
Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  docmnent  entitled  "General 
Wage"  determinations  Issued  Under  the 
Davis-Bacon  And  Related  Act".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  at 
www.access.gpo.gov/davisbacon .  They 
are  also  available  electronically  by 
subscrii^ion  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov]  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscription  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  Year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  11th  day  of 
September  2003. 

Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  03-23574  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  in 
Whole  or  In-Part  Petitions  for 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 


ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 


summary:  Under  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  (Secretary) 
may  allow  the  modification  of  the 
application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Final  decisions  on  these  petitions  are 
based  upon  the  petitioner's  statements, 
comments  and  information  submitted 
by  interested  persons,  and  a  field 
investigation  of  the  conditions  at  the 
mine.  MSHA,  as  designee  of  the 
Secretary,  has  granted  or  partially 
granted  the  requests  for  modification 
listed  below.  In  some  instances,  the 
decisions  are  conditioned  upon 
compliance  with  stipulations  stated  in 
the  decision.  The  term  "FR  Notice" 
appears  in  the  list  of  affirmative 
decisions  below.  The  term  refers  to  the 
Federal  Register  volume  and  page 
where  MSHA  published  a  notice  of  the 
filing  of  the  petition  for  modification. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards. 
Regulations,  and  Variances,  MSHA, 
1100  Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  Contact 
Barbara  Barron  at  202-693-9447. 

Dated  at  Arlington.  Virginia  this  12th  day 
of  September  2003. 

Marvin  W.  Nichols,  Jr., 

Director,  Office  of  Standards.  Regulations, 
and  Variances. 

Affirmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-2001-109-C. 

FR  Notice:  66  FR  67550. 

Petitioner:  Elk  Run  Coal  Company, 
Inc. 

Regulation  Affected:  30  CFR 
75.364(b)(2). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  conduct  weekly 
evaluations  in  certain  areas  of  the  return 
air  course  to  measure  the  quantity  and 
quality  of  air  at  3  monitoring  stations 
using  hand-held  gas  detection  devices 
and  anemometers  due  to  severe 
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deterioration  and  roof  falls.  The 
petitioner  asserts  that  conducting 
weekly  examinations  by  traveling  the 
affected  area  in  its  entirety  would  be 
unsafe  and  would  cause  a  diminution  of 
safety  to  the  examiner.  This  is 
considered  an  acceptable  alternative 
method  for  the  Black  King  I  North 
Portal.  MSHA  grants  the  petition  for 
modification  for  the  unsafe-to-travel 
segment  (approximately  4,750  feet)  of 
the  South  Mains  return  entries  to 
outcrop  for  the  Black  King  I  North  Portal 
with  conditions. 

Docket  No. :  M-2001-1 24-C. 

FR  Notice:  67  FK  6754. 

Petitioner:  Warrior  Coal,  LLC. 

Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  belt  air  to  ventilate 
working  faces  and  use  the  same 
monitoring  system  to  identify  the 
location  of  a  detected  fire  by  sensor 
location  rather  than  by  belt  flight.  This 
is  considered  an  acceptable  alternative 
method  for  the  Cardinal  Mine.  MSHA 
grants  the  petition  for  modification  to 
allow  air  coursed  through  conveyor  belt 
haulage  entries  to  be  used  to  ventilate 
active  working  places  for  the  Cardinal 
Mine  with  conditions. 

Docket  No.:  M-20O2-O11-C. 

FR  Notice:  67  FR  13197. 

Petitioner:  Hobet  Mining,  Inc. 

Regulation  Affected:  30  CFR 
77.206(c). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  SAF-T-CLIMB  fall 
prevention  system  on  its  counterweight 
tower  structiire  for  the  overland  system 
and  the  Beth  Station  No.  9  Preparation 
Plant  in  lieu  of  using  a  vertical  ladder. 
This  is  considered  an  acceptable 
alternative  method  for  the  Beth  Station 
No.  79  Preparation  Plant.  MSHA  grants 
the  petition  for  modification  for  the  use 
of  SAF-T-CLIMB  or  other  equivalent 
fall  prevention  system  at  every 
permanently  attached  vertical  ladder 
used  at  cotmterweight  towers  during 
maintenance  work  on  the  overland 
conveyor  system  for  use  at.the  Beth 
Station  No.  79  Preparation  Plant  with 
conditions. 

Docket  No. :  M-20O2-O53-C.    , 

FR  Notice:  67  FR  49966. 

Petitioner:  Perry  Coimty  Coal 
Corporation. 

Regulation  Affected:  30  CFR 
75.364(b)(1). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  relocate  approved  check 
points  9A  and  9B  in  the  intake  of  the 
Southeast  Mains  one  break  outby  the 
No.  9  entry  of  the  Roll  Mains  and 
establish  one  new  check  point 
(examination  point)  lOA  in  the  return  of 
the  Southeast  Mains  in  the  No.  1  Entry 


located  at  the  44  Seals,  six  break  inby 
the  No.  1  Head  Drive.  The  petitioner 
proposes  to  ei  tablish  air  measurement 
stations  at  loc  fttions  that  would  allow 
effective  evali  lation  of  ventilation  in  the 
areas  affected  by  deteriorating  roof  and 
rib  conditions  and  have  a  certified 
person  evalua  le  these  stations  on  a 


weekly  basis. 


The  petitioner  requested  a 


Docket  No. 


modification  i  )f  existing  standard  30 
CFR  75.364(b  (2).  After  further  review  of 
this  petition,  t  was  determined  that 
modification  i  hould  be  for  existing 
standard  30  C  FTl  75.364(b)(1).  This  is 
considered  an  acceptable  alternative 
method  for  th  3  HZ4-1  Mine.  MSHA 
grants  the  pet  tion  for  modification  for 
use  at  the  HZ'  r-1  Mine  with  conditions. 


M-2002-054-C. 


FR  Notice:  I  7  FR  49966. 

Petitioner: '  'itan  Mining,  Inc. 

Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  Part  18). 

Summary  o  ''Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
locking  devio !  with  specific  fastening 
characteristic  i  in  lieu  of  a  padlock  to 
secure  plugs  i  nd  electrical  type 
connectors  to  batteries  and  to  the     ' 
permissible  n  obile  powered  equipment 
the  batteries  sprve,  to  prevent  accidental 
separation  of  he  battery  plugs  ft'om 
their  receptac  es  during  normal 
operation  of  t  le  battery  equipment.  This 
is  considered  an  acceptable  alternative 
method  for  th  s  Laurel  Fork  Deep  Mine. 
MSHA  grants  the  petition  for 
modification  or  use  at  the  Laurel  Fork 
Deep  Mine  w  th  conditions. 

Docket  No.  M-2002-062-C. 

FR  Notice:    7  FR  54675. 

Petitioner: '.  luck  Mountain  Coal 
Company. 

Regulation  Affected:  30  CFR 
75.1002(a). 

Summary  o  (Findings:  Petitioner's 
proposal  is  to  use  non-permissible 
electric  equip  ment  within  150  feet  of 
the  pillar  line  This  equipment  would 
include  drags!  and  battery  locomotives 
due  in  part  toj  the  method  of  mining 
used  in  pitch  ng  anthracite  mines  and 
the  altemativ  s  evaluation  of  the  mine 
air  quality  foi  methane  on  an  hotirly 
basis  during  <  peration.  This  is 
considered  ai  acceptable  alternative 
method  for  tli  e  Buck  Mountain  Slope 
Mine.  MSHA  jgrants  the  petition  for 
modification  for  the  Buck  Mountain 
Slope  Mine  w  ith  conditions. 

Docket  No.  M-2002-072-C,        * 

FR  Notice:  67  FR  59317. 

Petitioner:  i  Jnyder  Coal  Company. 

Regulation  Affected:  30  CFR 
75.1002(a). 

Summary  t  (Findings:  Petitioner's 
proposal  is  tG  use  non-permissible 
electric  equip  ment  within  150  feet  of 


the  pillar  line.  This  equipment  would 
include  drags  and  battery  locomotives 
due  in  part  to  the  method  of  mining 
used  in  pitching  anthracite  mines  and 
the  alternative  evaluation  of  the  mine 
air  quality  for  methane  on  an  hourly 
basis  during  operation.  This  is 
considered  an  acceptable  alternative 
method  for  the  Rattling  Run  Slope  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Rattling  Run  Slope 
Mine  with  conditions. 

Docket  No.:  M-2002-082-C. 

FR  Notice:  67  FR  66168. 

Petitioner:  Speed  Mining,  Inc. 

Regulation  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  amend  its  previous 
petition  docket  number  M-2001-041-C. 
The  petitioner  proposes  to  drill  out  each 
of  the  oil  wells  as  already  specified  in 
its  previous  petition;  pump  the 
expandable  cement  to  the  bottom  of  the 
lowest  minable  seam  (Eagle)  and  pump 
Portable  Class  "A"  cement  on  top  of  the 
expandable  plug  to  the  next  Powellton 
Seam  which  is  approximately  117  feet 
above,  and  is  the  anticipated  area  for 
broken  strata  due  to  subsidence.  The 
petitioner  will  leave  the  area  ft'om  the 
Powellton  Seam  to  the  surface  open  for 
release  of  methane  from  the  longwall 
gob  after  the  longwall  has  intersected 
the  well.  This  is  considered  an 
acceptable  alternative  method  for  the 
American  Eagle  Mine.  MSHA  grants  the 
petition  for  modification  for  mining 
through  or  near  (whenever  the  safety . 
barrier  diameter  is  reduced  to  a  distance 
less  than  the  District  Manager  would 
approve  pursuant  to  Section  75.1700) 
plugged  oil  or  gas  wells  penetrating  the 
Eagle  Coal  Seam  and  other  minable  coal 
seams  using  continuous  miners, 
conventional  mining  or  longwall  mining 
methods  at  the  American  Eagle  Mine 
with  conditions. 

Docket  No.:  M-2002-092-C. 

FR  Notice:  67  FR  71988. 

Petitioner:  Moimtain  Side  Coal 
Company. 

Regulation  Affected:  30  CFR  49.2(b). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  provide  two  mine  rescue 
teams,  each  consisting  of  three  members 
and  one  alternate  to  provide  coverage 
for  both  teams  at  the  Mountain  Side 
Mine.  The  petitioner  will  provide  a  total 
of  seven  mine  rescue  team  members. 
This  is  considered  an  acceptable 
alternative  method  for  the  Mountain 
Side  Mine.  MSHA  grants  the  petition  for 
modification  for  the  Mountain  Side 
Mine  with  conditions. 

DocJtet  No.;  M-2002-093-C. 
FR  Notice:  67  FR  71988. 
Petitioner:  Mountain  Side  Coal 
Company. 
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Regulation  Affected:  30  CFR 
75.335(a)(1). 

Summary  of  Findings:  Petitioner's 
proposed  is  to  use  wooden  materials  of 
moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pcdrs.  This  is 
considered  an  acceptable  alternative 
method  for  the  Mountain  Side  Mine. 
MSHA  grants  the  petition  for 
modification  for  seals  installed  in  the 
Mountain  Side  Mine  with  conditions. 

Docket  No.:  M-2002-094-C. 

FR  Notice:  67  PR  71988. 

Petitioner:  Moimtain  Side  Coal 
Company. 

Regulation  Affected:  30  CFR  75.1100- 
2(a)(2). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  equipped 
with  three  (3)  ten  quart  pails  is  not 
practical,  and  to  use  two  (2)  portable  fire 
extinguishers  near  the  slope  bottom  and 
an  additional  portable  fire  extinguisher 
within  500  feet  of  the  working  for 
equivalent  fire  protection.  This  is 
considered  an  acceptable  alternative 
method  for  the  Mountain  Side  Mine. 
MSHA  grants  the  petition  for 
modification  for  firefighting  equipment 
in  the  working  section  at  the  Moimtain 
Side  Mine  with  conditions. 

Docket  No.:  M-2002-098-C. 

FR  Notice:  67  FR  71989. 

Petitioner:  Mountain  Side  Coal 
Company. 

Regulation  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  slope  conveyance 
(gunboat)  for  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices.  The 
petitioner  instead  proposes  to  use 
increased  rope  strength  and  secondary 
safety  rope  connections  in  place  of  such 
devices.  This  is  considered  an 
acceptable  alternative  method  for  the 
Mountain  Side  Mine.  MSHA  grants  the 
petition  for  modification  for  use  of  the 
hoist  conveyance  (gunboat)  without 
safety  catches  at  the  Mountain  Side 
Mine  with  conditions. 

Docket  No. :  M-2002-1 1 3-C. 

FR  Notice:  68  FR  1484. 

Petitioner:  Monterey  Coal  Company. 

Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  belt  air  to  ventilate 
working  places  from  a  location  inby  the 


furthest  inby  conveyor  drive  for  the 
.  remaining  length  of  the  panels.  The 
petitioner  proposes  to  install  a  carbon 
monoxide  monitoring  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  to  course  intake  air  to  a 
working  place.  This  is  considered  an 
acceptable  alternative  method  for  the 
No.  1  Mine.  MSHA  grants  the  petition 
for  modification  to  allow  air  coursed 
through  conveyor  belt  haulage  entries  to 
be  used  to  ventilate  active  working 
places  in  longwall  development  sections 
and  in  retreating  longwall  panels,  from 
a  location  inby  the  furthest  inby 
conveyor  drive  for  the  remaining  length 
of  the  development  section  or  retreating 
panel  for  the  No.  1  Mine  with 
conditions. 

Docket  No. :  M-2002-1 1 7-C. 

FR  Notice:  68  FR  1485. 

Petitioner:  Energy  West  Mining 
Company. 

Regulation  Affected:  30  CFR 
75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  request  a  modification  of 
the  standard  to  allow  the  electrical 
grounding  requirements  for  portable 
diesel-driven  electric  generators  to  be 
waived  based  on  the  use  of  ground  fault 
detection,  ground  wire  monitoring,  and 
other  circuit  protection  means,  such  as 
short  circuit,  over-current  and 
undervoltage  protection.  This  is 
considered  an  acceptable  alternative 
method  for  the  Deer  Creek  Mine.  MSHA 
grants  the  petition  for  modification  for 
use  of  the  200  KW/250  KVA,  480-volt, 
diesel  powered  generator  (DPG)  set  to 
supply  power  to  three-phase  480-volt 
and  995-volt  power  circuits  to  move 
mobile  equipment  aroimd  the  mine  and 
to  provide  temporary  power  to  mobile 
equipment  and  pumps  in  outby 
locations  for  the  Deer  Creek  Mine  with 
conditions. 

Docket  No.:  M-2002-119-C. 

FR  Notice:  68  FR  1485. 

Petitioner:  H  &  M  Coal  Company. 

Regulation  Affected:  30  CFR  49.2(b). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  provide  two  mine  rescue 
teams,  each  consisting  of  three  members 
and  one  alternate  to  provide  coverage 
for  both  teams  at  the  Rocky  Top  Mine. 
The  petitioner  will  provide  a  total  of 
seven  mine  rescue  team  members.  This 
is  considered  an  acceptable  alternative 
method  for  the  Rocky  Top  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Rocky  Top  Mine  with  conditions. 

Docket  No.:  M-2002-1 20-C. 

FR  Notice:  68  FR  1485. 

Petitioner:  H  &  M  Coal  Company. 

Regulation  Affected:  30  CFR  75.1100- 
2(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  portable  fire 


extinguishers  only  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  equipped 
with  three  (3)  ten  quart  pails  is  not 
practical.  The  petitioner  proposes  to  use 
two  (2)  portable  fire  extinguishers  near 
the  slope  bottom,  and  an  additional 
portable  fire  extinguisher  within  500 
feet  of  the  working  face  for  equivalent 
fire  protection  for  the  Rocky  Top  Mine. 
This  is  considered  an  acceptable 
alternative  method  for  the  Rocky  Top 
Mine.  MSHA  grants  the  petition  for 
modification  for  firefighting  equipment 
in  the  working  section  at  the  Rocky  Top 
Mine  with  conditions. 

Docket  No. :  M-2002-1 2 1-C. 

FR  Notice:  68  FR  1485. 

Petitioner:  H  &  M  Coal  Company: 

Regulation  Affected:  30  CFR 
75.1200(d)  and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  cross-sections  instead 
of  contour  lines  through  the  intake 
slope,  at  locations  of  rock  tunnel 
connections  between  veins,  and  at  1,000 
foot  intervals  of  advance  from  the  intake 
slope.  The  petitioner  also  proposes  to 
limit  the  required  mapping  of  the  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  those  veins  that  are 
intercormected  to  other  veins  beyond 
the  100-foot  limit  through  rock  timnels. 
This  is  considered  an  acceptable 
alternative  method  for  the  Rocky  Top 
Mine.  MSHA  grants  the  petition  for 
modification  for  use  at  the  Rocky  Top 
Mine  with  conditions. 

Docket  No. :  M-2002-1 22-C. 

FR  Notice:  68  FR  1486. 

Petitioner:  H  &  M  Coal  Company. 

Regulation  Affected:  30  CFR  75.1202 
and  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
^  proposal  is  to  revise  and  supplement 
mine  maps  annually  instead  of  every  6 
months  as  required,  and  to  update  maps 
daily  by  hand  notations.  This  is 
considered  an  acceptable  alternative 
method  for  the  Rocky  Top  Mine.  MSHA 
^ants  the  petition  for  modification  for 
aimual  revisions  and  supplements  of  the 
mine  map  at  the  Rocky  Top  Mine  with 
conditions. 

Docket  No.:  M-2002-123-C. 

FR  Notice:  68  FR  3897. 

Petitioner:  Double  M  Mining,  Inc. 

Regulation  Affected:  30  CFR 
7-7.214(a). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  cover  the  coal  seam  with  ' 
inert  material,  backfill  and  eliminate  the 
highwall  with  refuse  on  a  2  to  1  slope 
and  cover  with  soil  in  order  to  reclaim 
the  site  where  face  up  and  the  adjacent 
areas  of  the  mine  have  been  angered  and 
now  needs  to  be  reclaimed.  This  is 
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considered  an  acceptable  alternative 
method  for  the  Auger  #2  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Auger  #2  Mine  with  conditions. 

Docket  No.:  M-2003-002-C. 

FR  JVotice:  68  FR  3898. 

Petitioner:  KenAmerican  Resources, 
Inc. 

Regulation  Affected:  30  CFR 
75.1909(b)(6). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  limit  the  speed  of  its 
diesel  graders  to  20  miles  per  hour 
(mph),  and  train  the  grader  operators  in 
the  proper  techniques  for  lowering  the 
blade  to  provide  additional  stopping 
capability  in  emergency  situations,  in 
lieu  of  using  front  wheel  brakes  on  the 
DAPCO,  Serial  No.  001  grader  powered 
by  a  Deutz  diesel  engine  Model 
#BF4Mi012EC.  The  graderfs)  has  six 
wheels  and  are  used  at  the  Paradise  No. 
9  Mine.  This  is  considered  an 
acceptable  alternative  method  for  the 
Paradise  No.  9  Mine.  MSHA  grants  the 
petition  for  modification  for  use  at  the 
Paradise  No.  9  Mine  with  conditions. 

Docket  No. :  M-2003-008-C. 

FR  Notice:  68  FR  8050. 
-  Petitioner:  Ken  American  Resources, 
Inc. 

Regulation  Affected:  30  CFR  75.519- 
1(b). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  move  its  disconnecting 
switch  to  the  main  travelway  in  the  2nd 
crosscut  from  the  slope  bottom  in  lieu 
of  installing  a  disconnecting  switch 
imdergroimd  within  500  feet  of  the   - 
bottom  of  the  borehole.  This  is 
considered  an  acceptable  alternative 
method  for  the  Paradise  No.  9  Mine. 
MSHA.  grants  the  petition  for 
modification  for  the  distance  of  the 
disconnecting  switch  from  the  bottom  of 
the  shaft  or  borehole  for  use  at  the 
Paradise  No.  9  Mine  with  conditions. 

Docket  No.:  M-2003-009-C. 

FR  Notice:  68  FR  8050. 

Petitioner:  Alfred  Brown  Coal 
Company. 

Regulation  Affected:  30  CFR  49.2(b). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  provide  two  mine  rescue 
teams,  each  consisting  of  three  members 
and  one  alternate  to  provide  coverage 
for  both  teams  at  the  7  Ft.  Slope  Mine. 
The  petitioner  will  provide  a  total  of 
seven  mine  rescue  team  members.  This 
is  considered  an  acceptable  alternative 
method  for  the  7  Ft.  Slope  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  7  Ft.  Slope  Mine  with  conditions. 

Docket  No.:  M-2003-010-C. 
FR  Notice:  68  FR  1 0048. 
Petitioner:  Jim  Walter  Resources,  Inc. 
Regulation  Affected:  30  CFR  75.1002. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  2,400-volt  power 


center  with  a  high-voltage  trailing  cable 
to  power  a  ( ontinuous  miner  inby  the 
last  open  crpsscut  and  within  150  feet 
of  pillar  workings.  This  is  considered  an 
acceptable  ^temative  method  for  the 
No.  7  Mine.jMSHA  grants  the  petition 
for  modification  for  use  of  the  2,400-volt 
high-voltag4  continuous  miner(s)  at  the 
No.  7  Mine  With  conditions. 

Docket  N ». ;  M-2003-014-<;. 

FR  Notict :  68  FR  15244. 

Petitionei :  Lodestar  Energy 
Incorporate  I. 

Regulatio  i  Affected:  30  CFR  75.1101- 
1(b). 

Summary  of  Findings:  Petitioner's 
proposal  is  o  have  a  trained  person 
conduct  a  w  eekly  visual  examination 
and  a  functional  test  on  each  deluge- 
type  fire  suiipression  system  installed  at 
conveyor  bt  It  drives  in  lieu  of  using 
blow-off  du  it  covers  for  nozzles.  The 
petitioner  p  roposes  to  actuate  the  water 
system  and  observe  its  performance  to 
ensure  that  nozzles  are  not  blocked. 
This  is  cons  idered  an  acceptable 
alternative  i  nethod  for  the  Baker  Mine. 
MSHA  gran  ts  the  petition  for 
modificatio  i  for  the  Baker  Mine  with 
conditions. 

DocAret  iV )..- M-2003-019-C. 

FR  Notici :  68  FR  15245. 

Petitionei :  Maple  Creek  Mining,  Inc. 

Regulatio  n  Affected:  30  CFR 
75.1400(e). 

Summary  of  Findings:  Petitioner's 
proposal  is  :o  use  an  electric  slope  hoist 
to  transport 
mine.  This 


miners  in  and  out  of  the 
s  considered  an  acceptable 
alternative  inethod  for  the  High  Quality 
Mine.  On  A  pril  8,  2003,  MSHA  grants 
the  petitionjfor  modification  for  a  period 
ending  twefve  months  from  the  effective 
date  of  the  Proposed  Decision  and  Order 
for  the  Higi  Quality  Mine  with 
conditions.  MSHA  grants  Application 
for  Relief  ta  Give  Effect  to  April  7,  2003. 

Docket  N  ■). :  M-2003-020-C. 
FR  Notici ;  68  FR  15245. 
Petitionei  •:  Highland  Mining 
Jompany. 
Regulatio  n  Affected:  30  CFR 

75.1909(b)(  ))• 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  Getman  diesel 
grader  und«  rground  with  only  rear 
wheel  braki  is  at  the  Highland  9  Mine  in 
lieu  of  usin ;  front  wheel  brakes.  The 
petitioner  f  roposes  to  limit  the  diesel 
grader  spee  i  to  a  maximum  of  10  miles 
per  hour  an  d  train  the  operators  on 
proper  pro(  edures  to  use  if  the  brakes 
on  the  grad  ;r  fail.  This  is  considered  an 
acceptable  iltemative  method  for  the 
Highland  9  Mine.  MSHA  grants  the 
petition  for  modification  for  the  Getman 
RDG-1504!  1  Diesel  Road  Grader,  Serial 
No.  6323,  F  Dwered  by  a  Cat  3306PCNA 


150  Horsepower  diesel  engine  with  6 
wheels  for  use  at  the  Highland  9  Mine 
with  conditions. 

Docket  No.:  M-2003-021-C. 

FR  Notice:  68  FR  16311. 

Petitioner:  HE  Coal  Company,  Inc. 

Regulation  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  hand-held 
continuous  multi-gas  detector,  which 
detects  oxygen,  methane,  and  carbon 
monoxide  for  the  three  wheel  tractors 
(Mescher  tractors)  in  lieu  of  using  a 
machine-mounted  methane  monitor. 
This  is  considered  an  acceptable 
alternative  method  for  the  No.  1  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal  at  the 
No.  1  Mine  with  conditions. 

Docket  No.:  M-2003-022-C. 

FR  Notice:  68  FR  16311. 

Petitioner:  HB  Coal  Company,  Inc. 

Regulation  Affected:  30  CFR 
75.380(f)(4)(i). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  two  ten-pound 
portable  chemical  fire  extinguishers  in 
the  operator's  deck  of  each  Mescher 
tractor  operated  at  the  No.  1  Mine.  The 
petitioner  also  proposes  to  instruct  the 
equipment  operator  to  inspect  each  fire 
extinguisher  on  a  daily  basis  prior  to 
entering  the  primary  escapeway  and 
maintain  a  record  of  the  daily 
inspection  at  the  mine.  The  petitioner 
further  proposes  to  maintain  a  sufficient 
number  of  spare  fire  extinguishers  at  the 
mine  in  case  a  defective  fire 
extinguisher  is  detected.  This  is 
considered  an  acceptable  alternative 
method  for  the  No.  1  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Mescher  three  wheel  tractors  to  be 
operated  in  the  primary  intake 
escapeway  at  the  No.  1  Mine  with 
conditions. 

[FR  Doc.  03-23910  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4S10-43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-114)] 

Advanced  Space  Transportation 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  announces  a 
forthcoming  meeting  of  the  Advanced 
Space  Transportation  Subcommittee 
(ASTS). 
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DATES:  Wednesday.  October  15,  2003. 
8:30  a.m.  to  5:30  p.m.,  and  Thursday. 
October  16.  2003,  8  a.m.  to  9:30  a.m. 
ADDRESSES:  Cocoa  Beach,  Holiday  Jnn. 
1300  N.  Atlantic  Avenue.  Cocoa  Beach, 
FL  32931. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Mary-Ellen  McGrath,  Office  of 
Aerospace  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  (202)  358-4729. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Overview  of  Agenda 
— Welcome/Opening  Remarks 
— Review  of  Action  Items 
— AT  AC  and  Space  Transportation 

Update 
— ISTP  Update 
—OS?  Update 
— NGLT  Update 

— USAF/NASA  Cooperative  Planning 
— Advanced  Range  Technology/ 

Spaceport  Working  Group 
— Panel  Member  Discussion 

h  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  03-23983  Filed  9-18-03;  8:45  am) 
BILLING  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-113)] 

NASA  Advisory  Council,  Task  Force  on 
international  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  announces  an 
open  meeting  of  the  NASA  Advisory 
Council  (NAC).  Task  Force  on 
International  Space  Station  Operational 
Readiness  (lOR). 

DATES:  Wednesday,  October  15,  2003,  2 
p.m.-3  p.m.  Eastern  Standard  Time. 
ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW.,  Room  7U22,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Todd  F.  Mclntyre,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4621. 


SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  Five 
seats  will  be  reserved  for  members  of 
the  press.  The  agenda  for  the  meeting  is 
as  follows: 
— To  assess  the  operational  readiness  of 

the  International  Space  Station  to 

support  a  new  crew. 
— To  assess  the  American  and  Russian 

flight  team's  preparedness  to 

accomplish  the  Expedition  Eight 

mission. 
— To  assess  the  health  and  flight 

readiness  of  the  Expedition  Eight 

crew. 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID,  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender;  date/ 
place  of  birth;  citizenship;  visa/ 
greencard  information  (number,  type, 
expiration  date);  passport  information 
(number,  country,  expiration  date); 
employer/affiliation  information  (name 
of  institution,  address,  coimtry.  phone); 
title/position  of  attendee.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advemce  by 
contacting  Todd  F.  Mclntyre  via  e-mail 
at  Todd.McIntyre-l@nasa.gov  or  by 
fblephone  at  (202)  358^621.  Attendees 
will  be  escorted  at  all  times. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

June  W.  Edwards,  ' 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-23982  Filed  9-18-03:  8:45  am) 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-112] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  rVEK  Corporation  of  10  Fairbanks 
Road.  N.  Springfield.  Vermont  05150. 
has  applied  for  a  partially  exclusive 
license  to  practice  the  inventions 
described  in  NASA  Case  Numbers  LAR 
16289-1  entitled  "Electro- Active 
Transducer  Using  Radial  Electric  Field 


To  Produce/Sense  Out-of-Plane 
Transducer  Motion, "  LAR  16363-1 
entitled  "Electro-Active  Device  Using 
Radial  Electric  Field  Piezo-Diaphragm 
For  Control  Of  Fluid  Movement,"  LAR 
16393-1  entitled  "Electro-Active  Device 
Using  Radial  Electric  Field  Piezo- 
Diaphragm  For  Sonic  Applications," 
LAR  16289-1-PCT  entitled  "Electro-     ■ 
Active  Transducer  Using  Radial  Electric 
Field  To  Produce/Sense  Out-of-Plane 
Transducer  Motion,  "  LAR  16363-lPCT 
entitled  "Electro-Active  Device  Using 
Radial  Electric  Field  Piezo-Diaphragm 
For  Control  Of  Fluid  Movement,"  and 
LAR  16393-1-PCT  entitled  "Electro- 
Active  Device  Using  Radial  Electric 
Field  Piezo-Diaphragm  For  Sonic 
Applications"  for  which  U.S.  Patent  and 
PCT  Applications  were  filed  and 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Langley  Research 
Center.  NASA  has  not  yet  made  a 
determination  to  grant  the  requested 
license  and  may  deny  the  requested  ■ 
license  even  if  no  objections  are 
submitted  within  the  comment  period. 
DATES:  Responses  to  this  notice  must  be 
received  by  October  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
G.  Hammerle,  Patent  Attorney,  Mail 
Stop  212.  NASA  Langley  Research 
Center,  Hampton,  VA  23681-2199. 
Telephone  757-864-2470;  Fax  757- 
864-9190. 

Dated:  September  12.  2003. 
Robert  M.  Stephens. 

Deputy  General  Counsel. 

(FR  Doc.  03-23909  Filed  9-18-03:  8:45  am) 

BILUNG  CODE  751(M)1-I> 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
RevisFon  to  a  Currently  Approved 
Information  Collections;  Comment 
Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35), 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
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DATES:  Comments  will  be  accepted  imtil 
October  20,  2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-342'8.  Fax  No.  703-518-6669,  E- 
mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  information  collection 
requests,  with  applicable  supporting 
docimientation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Neil  McNamara,  (703)  518-6447. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0108. 

Fonn  Number:  N/A. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  12  C.F.R.  748.2  Monitoring  Bank 
Secrecy  Act  Compliance. 

Description:  The  collection  is  needed 
to  allow  NCUA  to  determine  whether 
credit  unions  have  established  a 
program  reasonably  designed  to  assure 
and  monitor  their  compliance  with 
currency  recordkeeping  and  reporting 
requirements  established  by  Federal 
statute  and  Department  of  Treasury 
Regulations. 

Respondents:  Federally  Insured  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  9,562. 

Estimated  Burden  Hours  Per 
Response:  7  hours. 

Frequency  of  Response: 
recordkeeping. 

Estimated  Total  Annual  Burden 
Hours;  28,791. 

Estimated  Total  Annual  Cgst:  not 
applicable. 

By  the  National  Credit  Union 
Administration  Board  on  September  10, 
2003. 

Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  03-23906  Filed  9-18-03;  8:45  am) 

BILUNG  CODE  7535-01-P 


NATIONAL  CRIME  PREVENTION  AND 
PRIVACY  <  COMPACT  COUNCIL 

Fingerprirn  Submission  Requirement 
Rule  i 

AGENCY:  National  Crime  Prevention  and 
Privacy  Coi  npact  Council. 
ACTION:  Notice  of  the  Compact  Council's 
approval  ol  a  Transportation  Security 
Administrs  tion  proposal  to  utilize  the 
Fingerprini  Submission  Requirements 
Rule,  Title  28  Code  of  Federal 
Regulation ;  (CFR),  part  901. 


Authorityd42  U.S.C.  14616. 

SUMMARY:  I  ursuant  to  28  CFR  part  901, 
the  Compai  :t  Council  (Council), 
established  by  the  National  Crime 
Prevention  and  Privacy  Compact  Act  of 
1998  (Compact),  has  approved  a 
proposal  from  the  Transportation 
Security  Administration  (TSA)  to  access 
the  Interstae  Identification  Index  (III) 
System  on  k  delayed  fingerprint 
submission  basis  for  conducting 
criminal  hitetory  record  checks  on 
individuah  requesting  issuance  or 
renewal  of  a  hazardous  materials 
(hazmat)  ej  idorsement  on  a  commercial 
driver's  lio  inse  (CDL).  (See  attached 
Proposal.) '  "he  TSA  requested  approval 
of  its  propc  sal  to  conduct  preliminary 
III  name-ba  sed  checks  as  a  responsive 
and  timely  avenue  to  support  security 
threat  asses  sments  on  all  individuals 
seeking  a  h  izmat  endorsement  as 
mandated  ly  section  1012  of  the  Uniting 
and  Streng  hening  America  by 
Providing  i  Appropriate  Tools  Required 
to  Intercep  and  Obstruct  Terrorism  Act 
of  2001  (U!  lA  PATRIOT  Act).  The 
approval  o:  TSA's  proposal  is  a 
temporary  neasure  to  be  used  while  its 
infrastructi  ire  for  fingerprint-based 
criminal  hi  story  record  checks  is  being 
developed. 

This  not]  ce  and  TSA's  proposal  act  as 
companior  documents  to  facilitate 
TSA's  intei  im  final  rule  published  in 
the  Federal  Register  on  May  5,  2003  (49 
CFR  parts    570  and  1572,  68  FR  23852). 
The  "TSA  ii  iterim  final  rule  was 
published  n  coordination  with  the 
Federal  Mc  tor  Carrier  Safety 
Administrj  tion's  (FMCSA)  interim  final 
rule  publis  led  in  the  Federal  Register 
on  the  sam  3  date  (49  CFR  parts  383  and 
384,  68  FR  23844).  The  FMCSA  interim 
final  rule  a  mends  the  Federal  Motor 
Carrier  Saf  sty  Regulations  governing 
commercia  I  drivers  licenses  to  prohibit 
states  from  issuing,  renewing, 
transferrin  ;,  or  upgrading  a  commercial 
driver's  lie  snse  with  a  hazmat 
endorseme  it  unless  the  Department  of 
Justice  has  first  conducted  a  background 
records  chi  sck  of  the  applicant  and  the 


TSA  has  determined  that  the  applicant 
does  not  pose  a  security  threat 
warranting  denial  of  the  hazmat 
endorsement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  C.  Commodore,  FBI  CJIS  Division, 
1000  Custer  Hollow  Road,  Module  C3, 
Clarksburg,  WV  26306;  Telephone  (304) 
625-2803;  e-mail  tcommodo@leo.gov; 
Fax  number  (304)  625-5388. 
SUPPLEMENTARY  INFORMATION:  See 
attached  proposal. 

Dated:  July  15,  2003. 
Wilbur  W.  Rehmann, 

Chairman,  Compact  Council. 

Formal  Request  Memorandum  to  the 
Compact  Council 

The  Transportation  Security 
Administration  (TSA)  seeks  approval  under 
Parts  901.2  and  901.3  of  title  28,  Code  of 
Federal  Regulations,  for  access  to  the 
National  Crime  Information  Center  (NCIC) 
(including  the  Interstate  Identification  Index 
(III)),  on  a  delayed  fingerprint  submission 
basis,  so  that  name-based  criminal  history 
records  checks  can  be  conducted 
expeditiously  on  certain  commercial  truck 
drivers.  The  USA  PATRIOT  Act,  Pub.  L.  107- 
56,  Section  1012,  et  seq.;  49  U.S.C.  5103a)' 
requires  a  background  check  for  any 
individual  authorized  or  seeking  to  carry 
hazardous  materials  (hazmat).  TSA  will  carry 
out  this  statutory  provision  as  set  forth 
below. 

A.  Name-based  background  checks  will  be 
initiated  on  [effective  date  of  the  rule].  If  the 
background  check  discloses  a  conviction  or 
incarceration  for  a  disqualifying  offense 
within  the  time  periods  specified  in  the 
Interim  Final  Rule,  TSA  will  notify  the 
individual  that  he  or  she  is  disqualified  from 


'  In  pertinent  part,  the  Act  reads: 

A.  5103a(a)  Limitation. 

(1)  Issuance  of  licenses.  A  State  may  not  issue  to 
any  individual  a  license  to  operate  a  motor  vehicle 
transporting  in  commerce  a  hazardous  material 
unless  the  Secretary  of  Transportation  has  first  • 
determined,  upon  receipt  of  a  notification  under 
subsection  (c)(1)(B),  that  the  individual  does  not 
pose  a  security  risk  warranting  denial  of  the 
license*  *  *.  • 

(c)  Background  records  check. 

(1)  In  general.  Upon  the  request  of  a  State 
regarding  issuance  of  a  license  described  in 
subsection  (a)(1)  to  an  individual,  the  Attorney 
General — 

(A)  shall  carry  out  a  background  records  check 
regarding  the  individual;  and 

(B)  upon  completing  the  background  records 
check,  shall  notify  the  Secretary  of  Transportation 
of  the  completion  and  results  of  the  background 
records  check. 

(2)  Scope.  A  background  records  c-heck  regarding 
an  individual  under  this  subsection  shall  consist  of 
the  following: 

(A)  A  check  of  the  relevant  criminal  history 
databases. 

(B)  In  the  case  of  an  alien,  a  check  of  the  relevant 
data  bases  to  determine  the  status  of  the  alien  under 
the  immigration  laws  of  the  United  States. 

(C)  As  appropriate,  a  check  of  the  relevant    - 
international  databases  through  Interpol-U.S. 
National  Central  Bureau  or  other  appropriate 
means. 
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transporting  hazmat.  If  the  individual  asserts 
that  the  results  of  the  name-based 
background  check  are  not  accurate,  the 
individual  will  submit  fingerprints  and/or 
relevant  court  documents  so  that  the  record 
may  be  corrected  or  the  disqualifying  offense 
may  be  verified. 

B.  Drivers  whose  name-based  background 
checks  do  not  indicate  a  disqualifying  offense 
or  incarceration  within  the  time  periods 
specified  in  the  Interim  Final  Rule  will  be 
required  to  submit  fingerprints  in  the  period 
between  180  days  and  5  (five)  years  from  the 
effective  date  of  the  Interim  Final  Rule,  or 
when  applying  for  a  new  or  renewed  hazmat 
endorsement  of  their  Commercial  Driver's 
License  (CDL),  whichever  occurs  first. 

C.  If  a  name-based  background  check 
discloses  that  a  driver  is  the  subject  of  an 
outstanding  felony  want  or  warrant,  TSA  will 
ensure  that  the  appropriate  law  enforcement 
agency  is  notified. 

Such  criminal  history  records  checks  are  to 
include  the  review  of  available  law 
enforcement  databases  and  records  as 
determined  necessary  by  the  Administrator 
of  the  Transportation  Security 
Administration.  In  addition,  TSA  will  be 
accessing  other  data  sources  as  part  of  its 
effort  to  conduct  background  checks  on 
commercial  truck  drivers  who  are  authorized 
to  carry  hazardous  materials. 

TSA  makes  this  request  for  the  following 
reasons: 

•  In  accordance  with  the  USA  PATRIOT 
Act,  TSA  must  process  criminal  history 
records  checks  on  more  than  three  million 
commercial  truck  drivers  who  transport 
hazardous  materials. 

•  Congress  has  determined  that  conducting 
background  checks  on  commercial  truck 
drivers  transporting  hazardous  materials  is  a 
national  priority.  Given  this  urgency  and  the 
enormous  volume  of  drivers  to  be  checked, 

it  is  vital  that  TSA  be  given  some  latitude  in 
conducting  the  background  checks  by  first 
utilizing  name-based  checks  while  the 
infi-astructure  for  fingerprint-based  checks  is 
put  in  place. 

•  TSA  believes  there  are  considerable 
gains  in  security  t    be  made  by  using  name- 
based  background  checks  followed  by 
fingerprint-based  checks. 

TSA  proposes  to  carry  out  name-based 
background  checks  within  the  following 
parameters: 

A.  At  the  first  Compact  Council  meeting 
following  the  conduct  of  name-based 
background  checks  for  at  least  180  days 
C'lBO-day  test  period"),  TSA  shall  report 
back  to  the  Compact  Council.  During  a  period 
of  180  days,  TSA  will  work  with  the 
following  entities  to  develop  a 
comprehensive  infrastructure  for  capturing 
and  processing  fingerprints  of  hazmat  CDL 
holders: 

a.  The  Compact  Council; 

b.  State  central  repositories; 

c.  State  Departments  of  Motor  Vehicles 
(DMVs); 

d.  The  CJIS  Division  of  the  FBI,  including 
its  Advisory  Policy  Council; 

e.  SEARCH; 

f.  The  International  Association  of  Chiefs 
of  Police  (lACP);  and 

g.  The  American  Association  of  Motor 
Vehicle  Administrators. 


B.  The  public  will  be  notified  in  advance 
that  drivers  will  be  subject  to  a  name-based 
background  check.  The  mechanisms  for 
notification  will  include  the  Federal  Register 
and  communications  with  the  States,  the 
trucking  industry,  and  the  driver  corps. 

C.  In  no  more  than  180  days,  TSA  will 
have  the  infrastructure  in  place  to  begin 
fingerprinting  all  current  HAZMAT  drivers. 

D.  All  fees  for  fingerprint  collection  and 
processing  will  be  borne  by  the  individual 
subject  to  the  background  check,  or  by  his  or 
her  employer. 

TSA  proposes  use  of  NCIC  (including  III) 
to  determine  whether  applicants  present  a 
potential  terrorist  threat  or  may  otherwise  be 
a  threat  to  transportation  security.  Given  the 
terrorist  threat  level  in  transportation, 
existing  statutory  mandates,  and  the  lack  of 
adequate  infrastructure  to  conduct 
fingerprint-based  checks,  TSA  proposes  to 
draw  on  the  ability  of  NCIC  (including  III)  to 
provide  criminal  history  data  on  hazmat 
drivers. 

Approved:  March  13,  2003. 

Francine  J.  Kemer. 

Transportation  Security  Administration. 

Agreed  to:  March  13,  2003. 
Wilbur  W.  Rehmann 
Compact  Council. 
[FR  Doc.  03-23916  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  4410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Revised  Notice  of  Meeting 

For  the  145th  meeting  of  the  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
which  has  now  been  rescheduled  for 
September  23-24,  2003,  instead  of 
September  16-18, 11545  Rockville  Pike, 
Rockville,  Maryland. 

Notice  of  this  meeting  was  published 
in  the  Federal  Register  on  Monday, 
September  8,  2003  [68  FR  52972). 
Following  is  the  information  for  this 
meeting. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  September  23,  2003 

10:30  A.M.-10:40  A.M.:  Opening 
Statement  (Open) — The  Chairman  will 
open  the  meeting  with  brief  opening 
remarks,  outline  the  topics  to  be 
discussed,  and  indicate  items  of 
interest. 

10:40  A.M. -12  Noon.:  Commission 
Presentations  (Open) — The  Committee 
will  discuss  its  presentation  for  the 
October  23,  2003  public  meeting  with 
the  NRC  Commissioners.  Topics 
proposed  for  discussion: 

•  Chairman's  Report 

•  High-Level  Waste  Risk  Insights 


•  TSPA/TPA  Working  Group 

•  Performance  Confimiation  Working 
Groiip 

•  Status  and  Pathway  to  Closure  on 
KTIs 

1  P.M.-6  P.M.:  Committee  Retivat 
(Open) — ^The  focus  of  the  September 
2003  retreat  is  to  identify  the  suite  of 
topics  that  the  Committee  intends  to 
examine  over  the  next  12  to  18  months. 
The  topics  to  be  proposed  would  be 
consistent  with  the  priorities  defined  in 
Action  Plan  as  well  as  earlier  Committee 
discussions  with  the  Commission  and 
NMSS  management. 

Wednesday,  September  24,  2003 

8:30  A.M.-8:35  A.M.:  Opening 
Statement  (Open)— The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  A.M.-l  P.M.:  Committee  Retreat 
(Continued)  (Open)— The  Committee 
will  identify  specific  topics  and  its 
plans  for  review  of  the  relevant  High- 
Level  Were  issues  from  the  present  to 
the  submission  by  DOE  of  a  license 
application  for  the  Yucca  Mountain 
repository. 

1  P.M.-1:15  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  an^ 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on  ' 
October  11,  3002  (67  FR  63459).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Persons 
desiring  to  make  oral  statements  should 
notify  Mr.  Howard  J.  Larson,  ACNW 
(Telephone  301/415-6805),  between 
7:30  A.M.  and  4  P.M.  ET,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 
may  be  obtained  by  contacting  the 
ACNW  office  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Howard  ).  Larson  as  to  their  particular 
needs. 


54924 


Federal  Register /Vol.  68,  No 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson.  * 

ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov,  or  by 
caJfling  the  PDR  at  1-800-397-4209,  or 
from  Ae  Publicly  Available  Records 
System  (PARS)  comiponent  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/doc-coUections/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,.ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  ET,  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
video  teleconferencing  link.  The 
availability  of  video  teleconferencing 
services  is  not  guaranteed. 

Dated:  September  15,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  03-23948  Filed  9-18-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fleleaie  No.  34-^«8491 ;  File  No.  SR-CSE- 
2003-10] 

Self-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Change  by 
The  Cincinnati  Stock  Exchange,  Inc.  To 
Eliminate  Market  Order  Exposure 
Requirements 

September  12,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  August  7'; 
2003,  The  Cincinnati  Stock  Exchange, 
Inc.  ("CSE"  or  "Exchange")  filed  with 
the  Seciirities  and  Exchange 
Commission  ("Commission")  the 


182 /Friday,  September  19,  2003 /Notices 


proposed  ml  s  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  CSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.        * 

I.  Self-Regulftory  Organization's 
Statement  ofjthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  is  proposing  to  amend  CSE 
Rule  11.9(u)  o  eliminate  Interpretation 
.01,  concemi  ig  market  order  exposure 
requirements  ("Market  Order  Exposure 
Requirement  '].^  The  CSE  is  also 
proposing  to  amend  CSE  Rule  8.15  to 
remove  a  reft  rence  to  Interpretation  .01 
of  Rule  11.9(  i).  The  text  of  the  proposed 
rule  change  i  >  set  forth  below.  Proposed 
new  languagi  i  is  in  italics;  proposed 
deletions  are  in  [brackets].'* 

Rule  8.15.  Ini  position  of  Fines  for  Minor 
Violation(s)  of  Rules 


Interpretatia  us  and  Policies 


I  xchange  Rule  Violations 
thereto  Pursuant 


.01     List  of 

and  Fines  Applicable 

to  Rule  8.15 

(a)-(g)  No  fchange  to  Text. 
((b)  Rule  1  [.9(u)  and  Interpretation 
.01  related  to  the  requirement  to 
immediately  execute  market  orders  at  an 
improved  pri  ce  or  expose  the  market 
order  on  the  ixchange  for  a  minimum 
of  fifteen  sec  )nds  in  an  attempt  to 
improve  the  )rice. 
Recommeaded  Fine  Amount 
$1,000  first  violation  of  the  2% 
.quarterly  thn  ishold 

$2,500  seci  md  violation 
Third  violi  ition  Business  Conduct 
Committee  I-  earing] 


Rule  11.9(u), 
Policies 


[.01     Market 
Requirement 

(a)  Consist  mt 
responsibilit ! 


a  [id 


'  15  U.S.C.  78s(b)(l). 
M7CFR  240.19b-*. 


^  As  a  result  o{ 
interpretations 
Regulatory  Circillars 
96-04  Will  also 

*  At  the  reque^ 
has  revised  the 
word  "wide"  at 
(a)3:  (ii)  to  reflec  I 
would  not  chanj  e 
Rule  8.15,  Interf  ret 
typographical 
n.9(u),  Interprslation 
between  Jeffrey 
Regulation  and 
E.  Leddy,  Attorjfey 
Commission  (Se  }tember 


Interpretations  and 


Order  Exposure 

with  his  or  her  agency 
to  exercise  due  diligence. 


the  amendment,  the  relevant 
policies  contained  in  CSE 
01-07,  99-03,  98-06,  97-07, 
:  repealed. 

of  the  Exchange,  the  Commission 
I  roposed  rule  text  (i)  to  insert  the 
he  end  of  clauses  (a)l,  (a)2  and 
that  the  proposed  rule  change 
the  text  of  paragraph  (g)  of  CSE 
ation  .01;  and  (iii)  to  correct  a 
in  paragraph  (b)l.i.  of  Rule 
01.  Telephone  conversation 
Brown,  Senior  Vice  President, 
I  ^neral  Counsel.  Exchange  and  Ann 
.  Division  of  Market  Regulation, 
12,  2003). 


a  member  must  comply  with  the 
following  procediues  which  provide  the 
opportunity  for  public  agency  buy/sell 
market  orders  in  securities  otiier  than 
Nasdaq/NM  securities  to  receive  a  price 
lower/higher  than  the  disseminated 
national  best  offer/bid. 

Except  under  unusual  market 
conditions  or  if  it  is  not  in  the  best 
interests  of  the  customer,  Preferencing 
Dealers  must  immediately  price 
improve  or  expose  for  a  minimum  of 
five  seconds  in  an  attempt  to  improve 
the  price: 

1.  market  orders  with  sizes  less  than 
or  equal  to  1000  shares  when  the  NBBO 
at  time  of  order  receipt  is  more  than  5 
cents  ($.05)  wide; 

2.  market  orders  with  sizes  between 
1001  shares  and  5000  shares  when  the 
NBBO  at  time  of  order  receipt  is  more 
than  10  cents  ($.10)  wide;  and 

3.  market  orders  with  sizes  above 
5000  shares  when  the  NBBO  at  time  of 
order  receipt  is  more  than  15  cents 
($.15)  wide. 

(b)  to  assist  Preferencing  Dealers  in 
satisfying  their  obligations  under  the 
rule,  the  following  exceptions  apply: 

1.  Unusual  Market  Conditions 

Unusual  market  conditions  include 
the  following  conditions: 

i.  the  NBBO  is  more  than  1  dollar 
($1.00)  wide  at  receipt; 

ii.  the  market  is  locked  or  crossed  at 
receipt  or  becomes  that  way  during 
exposvire; 

iii.  when  circuit  breakers  have  been 
activated; 

iv.  during  and  immediately  after  the 
opening  (a  period  not  to  exceed  5 
minutes); 

V.  immediately  prior  to  the  close  (a 
period  not  to  exceed  5  minutes); 

vi.  when  the  Exchange  has  declared  a 
fast  market;  and 

vii.  when  non-firm  markets  exist. 

2.  Best  Interests  of  the  Customer 

In  order  to  protect  the  best  interests  of 
the  customer,  the  following  orders  may 
require  unique  handling  subject  to  the 
application  of  a  member's  brokerage 
judgment  and  experience  as  required  by 
CSE  Rule  12.10,  Best  Execution: 

i.  block  size  market  orders  as  defined 
in  the  Intermarket  Trading  System  Plan; 

ii.  odd-lot  orders; 

iii.  contingent  orders; 

iv.  a  market  order  for  a  quantity  that 
exceeds  the  existing  NBBO  size; 

v.  NBBO  moves  in  direction  of  market 
order  stop  price;  and 

vi.  Primary  market  trades  at  market 
order  stop  price.] 

[.02].01    Limit  Order  Protection 
No  Change  to  Text. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  rule 
change  is  to  amend  CSE  Rule  11.9{u)  to 
eliminate  Interpretation  .01,  which 
requires  preferencing  designated  dealers 
("PDDs")  trading  Intermarket  Trading 
System  ("ITS")  securities,  except  imder 
unusual  market  conditions  or  if  it  is  not 
in  the  best  interest  of  the  customer, 
when  the  spread  between  the  national 
best  bid  and  offer  is  greater  than  the 
minimum  price  variation,  immediately 
either  to  execute  a  market  order  at  an 
improved  price  or  expose  the  market 
order  for  a  minimum  of  fifteen  seconds 
in  an  attempt  to  improve  the  price.  ^  The 
CSE  believes  that  it  is  the  only  market 
with  such  a  requirement.  In  conjimction 
with  the  elimination  of  the  requirement, 
the  Exchange  is  also  proposing  to 
remove  Interpretation  .01  of  Rule 
11.9(u)  from  its  schedule  of  Exchange 
Rules  that  are  subject  to  the  CSE's  minor 
-rule  violation  plan,  CSE  Rule  8.15. 

The  Market  Order  Exposure 
Requirement  was  initially  adopted  as 
part  of  the  Exchange's  PDD  program  at 
a  time  when  the  industry  minimum 
price  variation  was  l/8th  of  a  dollar 
($0,125)  resulting  in  the  CSE's  market 
order  exposure  rule  applying  when  bid/ 
ask  spreads  were  l/4th  of  a  dollar 
($0.25).^  Given  the  advent  of  decimal 


5  This  provision  applies  only  to  public  agency 
buy/sell  market  orders  in  securities  other  than 
Nasdaq  national  market  securities.  Over  the  years, 
the  CSE  has  disseminated  Regulatory  Circulars 
describing  the  Exchange's  interpretations  of 
"unusual  market  conditions"  or  when  "it  is  not  in 
the  best  interests  of  the  customer"  to  expose  a 
market  order.  See  CSE  Regulatory  Circulars  01-07, 
99-03,  98-06,  97-07  and  96-04.  These 
interpretations  were  incorporated  into  the  text  of 
the  rule  language  through  File  No.  SR-CSE-2003- 
09.  Securities  Exchange  Act  Release  No.  48388 
(August  21,  2003).  68  TO  51820  (August  28,  2003). 

"While  over  time  the  minimum  trading 
increment  has  decreased  from  l/8th  to  subpenny 
increments,  until  recently  the  requirements  of  Rule 
;ll,9(u)  Interpretation  .01  remained  applicable  only 


pricing  and  today's  narrow  spreads,  the 
CSE  proposes  to  eliminate  the  rule.  At 
the  same  time,  PDDs'  best  execution 
responsibilities  will  continue  to  apply. 
This  will  provide  the  CSE's  PDDs  with 
more  flexibility  when  handling 
customer  market  orders  while  also 
permitting  thein  to  operate  on  a  level 
playing  field  with  participants  that  trade 
ITS  securities  on  other  markets  without 
being  subject  to  similar  requirements. 

2.  Statutory  Basis 

The  CSE  believes  that  the  proposed 
rule  change  is  generally  consistent  with 
Section  6(b)  of  the  Act.^  The  proposed 
rule  change  also  furthers  the  objectives 
of  Section  6(b)(5)  of  the  Act.s 
particularly,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and, 
generally,  in  that  it  protects  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  impose  any 
inappropriate  biu-den  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received.  , 


when  the  price  variation  in  the  spread  between  the 
best  national  bid  and  offer  is  greater  than  or  equal 
to  '/4  of  a  $1  ($0.25).  See  CSE  Regulatory  Circular 
97-07:  see  also  Securities^xchange  Act  Release 
Nos.  39720  (March  4,  1998),  63  FR  11942  (March 
11,  1998)  (SR-CSE-97-13);  4347]  (October  20. 
2000),  65  FR  64463  (October  27.  2000)  (SR-CSE- 
00-08);  and  43653  (December  1,  2000),  65  FR  77055 
(December  8,  2000)  (SR-CSE-00-08)  (each  of  which 
references  CSE  Regulatory  Circular  97-07  for 
further  discussion  of  CSE's  Market  Order  Exposure 
Requirement).  Through  SR-CSE-2003-09,  the 
Exchange  modified  its  Market  Order  Exposure 
Requirement  by  reducing  the  exposure  period  from 
15  seconds  to  5  seconds  and  imposing  the  rule 
based  on  the  size  of  the  market  order  received  b^ 
the  CSE  PDDs.  Specifically,  the  CSE  introduceda 
three-tiered  application  of  the  rule  to  require  PDDs 
to:  (1)  expose  for  5  seconds  or  execute  immediately 
at  an  improved  price  market  orders  of  1000  shares 
or  less  received  when  the  NBBO  is  more  than  5 
cents  ($0.05)  wide;  (2)  expose  for  5  seconds  or 
execute  immediately  at  an  improved  price  market 
orders  with  share  size  between  1001  and  5000 
shares  received  when  the  NBBO  is  more  than  10 
cents  ($0,101  wide:  and  (3)  expose  for  5  seconds  or 
execute  immediately  at  an  improved  price  market 
orders  with  size  greater  than  5001  shares  when  the 
NBBO  is  more  than  15  cents  ($0.15)  wide.  File  No. 
SR-CSE-2003-09,  note  4  supra. 

'15U.S.C.  78f(b). 

8  15U.S.C.  78f[b)(5). 


m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to, File  No. 
SR-CSE-2003-10  and  should  be 
submitted  by  October  10,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 9 

Jill  M.  Petecson, 

Assistant  Secretary. 

[FR  Doc.  03-23949  Filed  9-18-03;  8:45  am] 

BILLING  CODE  MIO-OI-P 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Raton*  No.  34-48490;  Hto  No.  SR-Phlx- 
200»-64] 

Self-negulrtory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Phila<Mphla  Stock  Exchange,  Inc. 
Extending  the  Program  to  Deploy  the 
Options  Floor  Broker  Management 
System 

September  12.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »,  and  Rule  19b-4  2-thereunder, 
notice  is  hereby  given  that  on 
September  12,  2003,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
Til,  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Exchange  has 
designated  the  proposed  rule  change  as 
constituting  a  "non-controversial"  rule 
change  under  Section  19(b)(3)(A)(iii)  of 
the  Act,3  and  paragraph  (f)(6]  of  Rule 
19b-4  under  the  Act,*  which  renders 
the  proposal  effective  upoin  receipt  of 
this  filing  by  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend  its  pilot 
program  pertaining  to  the  Options  Floor 
Broker  Management  System  (the 
"System")  until  November  14,  2003.^ 


•  15  U.S.C.  78s(b)(l). 

» 17  CFR  240.19b-4. 

1 15  U.S.C.  78s(b)(3)(A)(iii]. 

« 17  CFR  240.19b-4(f)(6)(iu). 

^The  Exchange  has  requested  that  the 
Commission  waive  both  the  five-day  pre-filing 
notification  requirement  and  the  30-day  operative 
delay,  as  specified  in  Rule  19b-4(f)(6)(iii).  17  CFR 
240.t9b-4(f)(6Kiii). 

"On  July  31,  2003,  the  Exchange  filed  a  proposed 
rule  change  to  implement  a  pilot  program  to  deploy 
the  Exchange's  new  System.  The  proposed  rule 
change  was  noticed,  and  accelerated  approval  was 
granted  thereto,  on  July  31,  2003.  The  pilot  was 
scheduled  to  expire  on  August  29,  2003.  See 
Securities  Exchange  Act  Release  No.  48266  (July  31, 
2003),  68  FR  152  (Atigust  7.  2003)  (SR-Phlx-2003- 
56).  On  August  29,  the  Commission  extended  the 
pilot.  The  pilot  is  currently  scheduled  to  expire  on 
September  12.  2003.  See  Securities  Exchange  Act 
Release  No.  4S425  (August  29,  2003),  FR  68  53210 
(September  9,  2003)  (SR-Phlx-2003-60).  The 
Exchange  has  also  filed  for  permanent  approval  of 
the  proposed  rules.  See  Securities  Exchange  Act 
Release  No.  48265  (July  31,  2003),  66  FR  47137 
(August  7,  2003)  (SR-4>hlx-2003-40).  The  Exchange 
acknowledges  that  SR-Phlx-2003-40  and 
Amendment  No.  1  thereto  are  subject  to  public 
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The  System  i  s  a  new  component  of  the 
Exchange's  /  utomated  Options  Market 
(AUTOM)  an  d  Automatic  Execution 
(AUTO-X)  System.^ 

The  text  oi  the  proposal  rule  change 
is  set  forth  hi  low.  New  text  is  in  italics; 
deletions  are  in  brackets. 


Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X) 

Rule  1080.  (a  f-(j)  No  change. 

Commenta  ry: 

.01 — .05  N )  change. 

.06  Option  >  Floor  Broker  Management 
System.  The  Dptions  Floor  Broker 
Management]  System  is  a  component  of 
AUTOM  designed  to  enable  Floor 
Brokers  and/pr  their  employees  to  enter, 
route  and  rebort  transactions  stemming 
from  optionslorders  received  on  the 
Exchange.  Tile  Options  Floor  Broker 
Management!  System  also  is  designed  to 
establish  an  electronic  audit  trail  for 
options  orders  represented  and  executed 
by  Floor  Brokers  on  the  Exchange,  such 
that  the  audit  trail  provides  an  accurate, 
time-sequenfled  record  of  electronic  and 
other  orders,  quotations  and 
transactions  on  the  Exchange,  beginning 
with  the  rec^pt  of  an  order  by  the 
Exchange,  and  further  documenting  the 
life  of  the  or4er  through  the  process  of 
execution,  partial  execution,  or 
cancellation  of  that  order.  The  Exchange 
will  begin  daployment  of  the  Options 
Floor  Broker  {Management  System  on 
July  31,  2003,  with  floor- wide 
deployment  to  be  completed  not  later 
than  [Septen  her  12]  November  14,  2003. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  9afeis  for,  the  Proposed  Rule 
Change 

In  its  filin(  with  the  Commission,  the 
Phlx  include  d  statements  concerning 
the  purpose  )f,  and  basis  for,  the 
proposed  rul  e  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


comment,  whicl 

proposed  rules. 

'AUTOM  is 

delivery,  routi: 


I  may  result  in  amendments  to  the 


e  Exchange's  electronic  order 
,  execution  and  reporting  system, 
which  provides  lor  the  automatic  entry  and  routing 
of  equity  option  land  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  ba  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM's  automatic 
execution  featuR,  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  th^ 
Exchange  to  par^cipate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  memllers  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor.  See  Exchatige  Rule  1080. 


may  be  examined  at  the  places  specified 
in  Item  fV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose  , 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effectiveness  of 
the  rules  governing  the  System  beyond 
the  current  effective  date  of  September 
12,  2003,^  in  order  to  continue  to  have 
rules  in  place  concerning  the  System 
and  to  ensure  that  Floor  Brokers  using 
the  System  during  the  continuing 
deployment  will  not  be  in  violation  of 
current  Exchange  rules  regarding  ticket 
marking  requirements. 

The  System  is  designed  to  enable 
Floor  Brokers  and/or  their  employees  to 
enter,  route  and  report  transactions 
stemming  from  options  orders  received 
on  the  Exchange.  Floor  Brokers  or  their 
employees  access  the  System  through  an 
electronic  Exchange-provided  handheld 
device  on  which  they  have  the  ability  to 
enter  the  required  information  as  set 
forth  in  Phlx  Rule  1063(e),  either  from 
their  respective  posts  on  the  options 
trading  floor  or  in  the  trading  crowd. 
The  System  will  eventually  replace  the 
Exchange's  current  Floor  Broker  Order 
Entry  System  ("FBOE"),»  as  part  of  a 
roll-out  of  the  new  System  floor-wide. 

All  of  the  rules  pertaining  to  the 
System  adopted  in  July  and  effective 
through  September  12  >°  are  proposed  to 
be  extended  until  November  14,  2003, 
including:  Phlx  Rules  1014(g),  1015, 
1051, 1063, 1064,  and  1080,06,  as  well 
as  Option  Floor  Procedure  Advices 
("Advice")  A-11,  B-6,  B-8,  C-2,  C-3, 
F-1,  F-2,  and  F-4.  In  addition  to 
extending  the  effective  date  of  the  rules, 
this  proposal  also  amends  Phlx  Rule 
1080,  Commentary  .06  to  state  that  the 


"  Telephone  conversation  between  Rick  Rudolph, 
Director  and  Counsel,  Phlx,  and  Jennifer  Colihan, 
Special  Counsel,  Division  of  Market  Regulation 
("Division"),  Commission  on  September  12,  2003. 
During  this  conversation,  the  Exchange  clarified  the 
current  effective  date  of  the  pilot. 

3  See  Securities  Exchange  Act  Release  No.  41524 
(June  14, 1999),  64  FR  33127  (June  21. 1999)  (SR- 
Phb(-99-ll).  The  FBOE,  a  component  of  AUTOM, 
currently  provides  a  means  for  (but  does  not 
require)  Floor  Brokers  to  route  eligible  orders  to  the 
specialist's  post,  consistent  with  the  order  delivery 
criteria  of  the  AUTOM  System  set  forth  in  Exchange 
Rule  1080(b).  The  new  System  would  include  the 
same  functionality  as  the  FBOE,  in  addition  to 
providing  an  electronic  audit  trail  for  non- 
electronic orders  received  by  Floor  Brokers  by  way 
of  the  entry  of  the  required  information  in  proposed 
Rule  1063(e). 

">  See  note  6,  supm. 

\ 
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Exchange  will  complete  deployment  of 
the  System  by  November  14,  2003." 

The  Exchange  believes  that  the 
System  will  enable  Floor  Brokers  to 
handle  orders  they  represent  more 
efficiently,  and  will  further  enable  the 
Exchange  to  comply  with  the  audit  trail 
requirement  for  non-electronic  orders 
required  under  the  Order  Instituting 
Public  Administrative  Proceedings 
Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934, 
Making  Findings  and  Imposing 
Remedial  Sanctions.' 2 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  13  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  '^ 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest,  by  providing  a  System 
that  enables  Floor  Brokers  to  handle 
orders  they  represent  more  efficiently, 
while  enabling  the  Exchange  to  comply 
with  the  requirement  in  the  Order  to 
provide  an  electronic  audit  trail  for  non- 
electronic orders  entered  on  the 
Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change:  (i) 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition:  and 


"Telephone  conversation  between  Rick 
Rudolph,  Director  and  Counsel,  Phlx.  and  Jennifer 
Colihan,  .Special  Counsel,  Division.  Commission  on 
September  12,  2003.  During  this  conversation,  the 
Exchange  clarified  the  current  effective  date  of  the 
pilot,  the  date  for  the  proposed  extension  of  the 
pilot,  and  the  date  on  which  deployment  of  the 
system  will  be  completed. 

'-  See  Securities  Exchange  Act  Release  No.  43268 
(September  11.  2000)  and  Administrative 
Proceeding  File  3-10282. 

"15U.S.C,  78f(b). 

'^  15  U.S.C.  78f(b)(5), 


(iii)  does  not  become  operative  for  30 
days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest)  after  the  date  of  the 
filing,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  is  and  Rule  19b- 
4(f)(6)  thereunder,  ifi  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Cormnission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

The  Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  five-day  pre-filing  notice  and 
30-day  operative  date  to  allow  the 
System  and  rules  to  continue  on  a  pilot 
basis  without  interruption  until 
November  14,  2003. '^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx,  All 
submissions  should  refer  to  File  No. 
SR-Phbc-2003-64  and  should  be 
submitted  by  October  10,  2003. 


'M5  U.S.C.  78s(b)(3](A). 

'fl7CFR240.19b-4(f)(6). 

' '  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U,S.C.  78c(f). 


For  the  Commission,  by  the  Division  of ' 
Market  Regulation,  pursuant  to  delegated 
authority.!" 

Jill  M.  Peterson, 

Assistant  Secretary.  ' 

IFR  Doc.  03-23950  Filed  9-18-03:  8:45  am) 
BILUNG  CODE  801(M)1-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9W74] 

State  of  Montana;  (Amendment  #1 ) 

The  above  numbered  declaration  is 
hereby  amended  to  include  Beaverhead, 
Granite.  Park,  Ravalli,  Stillwater  and 
Sweet  Grass  Counties  in  the  State  of 
Montana  as  an  economic  injury  disaster 
area  due  to  the  effects  of  the  forest  fires 
that  began  on  fuly  23,  2003.  and 
continue  to  bum. 

In  addition,  applications  for  economic 
injury  loems  fi-om  small  businesses 
located  in  the  contiguous  counties  of 
Carbon,  Deer  Lodge,  Gallatin,  Golden    . 
Valley,  Madison,  Silver  Bow,  Wheatland 
and  Yellowstone  Counties  in  the  State 
of  Montana:  Park  County  in  the  State  of 
Wyoming:  and  Clark,  Fremont,  Idaho 
and  Lemhi  Counties  in  the  State  of 
Idaho  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location. 

The  number  assigned  for  economic 
injury  is  9W9000  for  Wyoming. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  May 
26, 2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002). 

Dated:  September  11.  2003. 
Hector  V.  Barreto, 
Administrator. 

IFR  Doc.  03-23977  Filed  9-18-03;  8:45  am]  - 
BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #P01 6] 

State  of  New  Hampshire 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  September  12.  2003  the 
U.S.  Small  Business  Administration  is 
activating  its  disaster  loan  program  only 
for  private  non-profit  organizations  that 
provide  essential  ser\'ices  of  a 
governmental  nature.  I  find  that 
Cheshire  and  Sullivan  Counties  in  the 
State  of  New  Hampshire  constitute  a 


"'17CFR200..30-3(a)(12). 
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disaster  area  due  to  damageis  caused  by 
severe  storms  and  flooding  occurring  on 
July  21.  2003  and  continuing  through 
August  18,  2003.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  12,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd..  South,  3rd 
Floor.  Niagara  Falls.  NY  14303. 
The  interest  rates  are: 


For  Physical  Damage: 

Non-Profit  Organizations  With- 
out Credit  Available  Else- 
where   

Non-Profit  Organizations  With 
Credit  Available  Elsewhere  ... 


Percent 


2.953 
5.500 


The  number  assigned  to  this  disaster 
for  physical  damage  is  P01611. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59008). 

Dated:  September  15.  2003. 
Heriiert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance.  ^ 

[FR  Doc.  03-23978  Filed  9-18-03;  8:45  am) 
BILLING  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3534] 
State  of  Ohio;  (Amendment  #4) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  5,  2003,  the  above  numbered 
declaration  is  hereby  amended  to 
include  Richland  County  as  a  disaster 
area  due  to  damages  caused  by 
tornadoes,  flooding,  severe  storms  and 
high  winds  occurring  on  July  21,  2003 
and  continuing  through  August  25, 
2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  cdunties  of 
Crawford,  Huron,  Knox  and  Morrow  in 
the  State  of  Ohio  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location;  All  other  counties 
contiguous  to  the  above  named  primary 
county  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  30,  2003,  and  for  economic 
injury  the  deadline  is  May  3,  2004. 

Dated:  September  12,  2003. 


(Catalog  of  F(^d3ral  Domestic  Assistance 

Program  Nosj  59002  and  59008). 

Cheri  L.  Cani  ion. 

Acting  Assoc  ate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-t3976  Filed  9-18-03;  8:45  am] 

BILUNG  CODE  I  025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  bf  Disaster  #P01S] 

State  of  Vei  mont 


19,  2003.  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Renaissance  Capital 
Corporation,  a  Georgia  Corporation,  to 
function  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Company  License  No.  04/ 
04-5236  issued  to  Renaissance  Capital 
Corporation  and  said  license  is  hereby 
declared  null  and  void  as  of  September 
5,  2003. 


dec  laration 


ils 


essi  sntial 


As  a  resu 
disaster 
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to  damages 
flooding 
continuing 
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2.953 
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Associate  Ac  ministrator  for  Disaster 
Assistance. 

|FR  Doc.  03-^3979  Filed  9-18-03;  8:45  am) 

BILLING  CODE    1025-01-P 


assigned  to  this  disaster 
damage  is  P01511. 

era!  Domestic  Assistance 
59008). 
ember  15.  2003. 


SMALL  BU  SINESS  ADMINISTRATION 


of  License  of  Small 
Investment  Company 


Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administra  tion  by  the  Final  Order  of  the 
United  Stal  es  District  Court  for  the 
Northern  District  of  Georgia  dated  May 


Dated:  September  12,  2003. 

Small  Business  Administration. 
feffirey  D.  Pierson, 

Associate  Administrator  for  Investment. 
|FR  Doc.  03-23980  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4496] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Christoffer  Wiihelm  Eckersberg 
(1783-1853)" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  [79  Stat.  985;  22  U.S.C. 
2459],  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1,  1999  [64  FR  56014], 
Delegation  of  Authority  No.  236  of 
October  19,  1999  [64  FR  57920],  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15.  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition,  "Christoffer 
Wiihelm  Eckersberg  (1 783-1853),"    . 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  foreign  lenders.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Nationed  Gallery  of 
Art,  Washington,  DC,  from  on  or  about 
November  23,  2003,  to  on  or  about 
February  29,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  United  States  Department 
of  State,  SA-44,  Room  700,  301  4th 


Street,  SW.,  Washington,  DC  20547- 
0001. 

Dated:  September  15,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Exchanges, 
Department  of  State. 

(FR  Doc.  03-23955  I  iled  9-18-03;  8:45  am] 

BILUNG  CODE  4710-Ofr-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4494] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  "The 
Etruscans:  An  Ancient  Culture 
Revealed" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,'l965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  and  Delegation  of 
Authority  No.  257  of  April  15,  2003  [68 
FR  19875],  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"The  Etruscans:  An  Ancient  Culture 
Revealed,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owner.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  Fembank 
Museum  of  Natural  History,  Atlanta,  GA 
from  on  or  about  October  4,  2003  to  on 
or  about  January  4,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State, 
(telephone;  202/619-6981).  The  address 
is  Department  of  State,  SA-44,  301  4th 
Street,  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  September  12,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Department 
of  State. 

(FR  Doc.  03-23958  Filed  9-18-03;  8:45  am] 

BILLING  CODE  4710-08-P 
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DEPARTMENT  OF  STATE 

[Public  Notice  4497] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Schoenberg,  Kandinsky,  and  the  Blue 
Rider" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  [79  Stat.  985;  22  U.S.C. 
2459],  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.],  Delegation  of  Authority  No.  234  of 
October  1,  1999  [64  FR  56014], 
Delegation  of  Authority  No.  236  of 
October  19,  1999  [64  FR  57920],  as 
amended,  emd  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition, 
"Schoenberg.  Kandinsky,  and  the  Blue 
Rider,"  imported  from  abroad  for 
temporeu-y  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The  Jewish 
Museum,  New  York,  New  York,  from  on 
or  about  October  24,  2003,  to  on  or 
about  February  12,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  W. 
Manning,  Attorney- Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  United  States  Department 
of  State,  SA-44,  Room  700,  301  4th 
Street,  SW.,  Washington,  DC  20547- 
0001. 

Dated:  September  15,  2003. 

C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Exchanges, 
Department  of  State. 

[FR  Doc.  03-23954  Filed  9-18-03:  8:45  am] 

BILUNG  CODE  4710-Oe-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4495] 

Culturally  Significant  Objects  imported 
for  Exhibition;  Determinations:  "The 
Triumph  of  French  Painting:  17th 
Century  Masterpieces  from  the 
Museums  of  FRAME" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  and  Delegation  of 
Authority  No.  257  of  April  15.  2003  [68 
FR  19875],  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"The  Triumph  of  French  Painting:  17th 
Century  Masterpieces  from  the 
Museums  of  FRAME,"  imported  from 
abroad  for  temporal^  exhibition  within 
the  United  States,  is  of  cultural 
significcuice.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owner.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Portland  Art  Museum, 
Portland,  OR  from  on  or  about  October 
11,  2003  to  on  or  about  January  4,  2004 
and  the  Birmingham  Museum  of  Art, 
Birmingham,  AL  from  on  or  about 
January'  25,  2004  to  on  or  about  April 
11,  2004,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  Department  of  State,  SA-44,  301  4th 
Street,  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  September  12,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Department 
of  State. 

(FR  Doc.  03-23956  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  4n(MM-P 
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DEPARTMENT  OF  STATE 
[Public  Notic*  4493] 

Bursau  of  Nonprollferation;  Imposition 
of  Missile  Proliferation  Sanctions 
Against  a  Chinese  Entity 

agency:  Department  of  State. 
ACnON:  Notice. 

SUMMARY:  A  determination  has  been 
made  that  a  Chinese  entity  has  engaged 
in  missile  technology  proliferation 
activities  that  require  imposition  of 
sanctions  pursuant  to  the  Arms  Export 
Control  Act,  as  amended,  and  the  Export 
Administration  Act  of  1979,  as  amended 
(as  carried  out  imder  Executive  Order 
13222  of  August  17,  2001). 
EFFECTIVE  DATE:  September  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vann  H.  Van  Diepen,  Office  of 
Chemical,  Biological  and  Missile 
Nonproliferation,  Bureau  of 
Nonproliferation,  Department  of  State 
(202-647-1142). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  73(a)(1)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(a)(l)); 
Section  llBCb)(l)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  240lb(b)(l)),  as  carried  out  under 
Executive  Order  13222  if  August  17, 
2001  (hereinafter  cited  as  the  "Export 
Administration  Act  of  1979");  and 
Executive  Order  12851  of  June  11, 1993; 
a  determination  was  made  on  August 
29,  2003,  that  the  following  foreign 
person  has  engaged  in  missile 
technology  proliferation  activities  that 
require  the  imposition  of  the  sanctions 
described  in  Section  73(a)(2)(A)  and  (C) 
of  the  Arms  Export  Control  Act  (22 
U.S.C.  2797b(a)(2)(A)  and  (C))  and 
Section  llB(b)(l)(B)(i)  and  (iii)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  app.  2410b(b)(l)(B)(i)  and  (iii)) 
on  the  following  entity  and  its  sub-units 
and  successors:  China  North  Industries 
Corporation. 

Accordingly,  the  following  sanctions 
are  imposed  on  this  entity: 

(A)  New  individual  licenses  for 
exports  to  the  entity  described  above  of 
MTCR  Annex-controlled  equipment  or 
technology  controlled  pursuant  to  the 
Export  Administration  Act  of  1979  will 
be  denied  for  two  years; 

(B)  New  licenses  for  export  to  the 
entity  described  above  of  MTCR  Annex- 
controlled  equipment  or  technology 
controlled  piusuant  to  the  Arms  Report 
Control  Act  will  be  denied  for  two 
years; 

(C)  No  new  United  States  Govermnent 
contracts  relating  to  MTCR  Annex- 
controUed  equipment  or  technology 
involving  the  entity  described  above 
will  be  entered  into  for  two  years;  and 


(D)  The  im  )ortation  into  the  U.S.  of 
products  pro  luced  by  the  entity 
described  ab<  ve  is  prohibited  for  a 
period  of  twc  years. 

With  respe  :t  to  items  controlled 
pursuant  to  the  Export  Administration 
Act  of  1979,  the  export  sanction  only 
applies  to  exports  made  pursuant  to 
individual  e>  port  licenses. 

Additional  y,  because  China  is  a 
country  with  a  non-market  economy 
that  is  not  a  f  Drmer  member  of  the 
Warsaw  Pact  (is  referenced  in  the 
definition  of  'person"  in  section 
74(a)(8)(B)  oflthe  Arms  Export  Control 
Act),  the  san(  ;tions  described  in  Section 
73(a)(2)(A)  ai  id  (C)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(a)(2)(A) 
and  (C))  are  a  Iso  applicable  to  all 
activities  of  t  le  Chinese  government    • 
relating  to  th  ;  development  or 
production  o  '  any  missile  equipment  or 
technology  a  id  all  activities  of  the 
Chinese  gove  rnment  affecting  the 
developmeni  or  production  of 
electronics,  a  pace  systems  or 
equipment,  a  id  military  aircraft. 

However,  i  further  determination  was 
made  on  Auj  ust  29,  2003,  pursuant  to 
section  73(e)  of  the  Arms  Export  Control 
Act  (22  U.S.( ;.  2797b(e)),  that  it  is 
essential  to  t  le  national  security  of  the 
United  Statei  to  waive  for  a  period  of 
one  year  froE  i  the  date  of  publication  of 
this  notice  tli  e  import  sanction 
described  in  Section  73(a)(2)(C)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2797b(a)(2)(( ))  to  the  extent  that  this 
sanction  app  ies  to  activities  described 
in  section  74  a)(8)(B)  of  the  Arms  Export 
Conti-ol  Act  (22  U.S.C.  2797c(a)(8){B))— 
i.e.,  activities  of  the  Chinese  government 
relating  to  th  3  development  or 
production  a  f  any  missile  equipment  or 
technology  a  id  activities  of  the  Chinese 
government  i  iffecting  the  development 
or  productioi  of  electronics,  space 
systems  or  e(  uipment,  and  military 
aircraft. 

According  y,  the  following  sanctions 
are  imposed  on  all  activities  of  the 
Chinese  gov*  rnment  relating  to  the 
developmen  or  production  of  missile 
equipment  o  r  technology  and  all 
activities  of  i  he  Chinese  government 
affecting  the  development  or  production 
of  electronic ;,  space  systems  or 
equipment,  i  nd  military  aircraft: 

(A)  New  li  :enses  for  export  to  the 
government  ictivities  described  above 
of  MTCR  An  lex-controUed  equipment 
or  technolog  f  controlled  pursuant  to  the 
Arms  Export  Control  Act  will  be  denied 
for  two  year! ;  and 

(B)  No  nev  r  United  States  Government 
contracts  relating  to  MTCR  Annex- 
controlled  ei^uipment  or  technology 
involving  thfe  government  activities 


described  above  will  be  entered  into  for 
two  years. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Order  12851  of  June  11, 
1993. 

Dated:  September  12,  2003. 
Susan  F.  Burk, 

Acting  Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 
[FR  Doc.  03-23957  Filed  9-18-03;  8:45  am) 
BILUNG  CODE  4710-2S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  euid 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
Monday,  October  20,  from  1  p.m.  to  4:30 
p.m.,  and  Tuesday,  October  21  to 
Thursday,  October  23,  from  9  a.m.  to 
4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
David  J.  Hurley,  Air  Traffic  System 
Command  Center,  13600  EDS  Drive, 
Cafe  Room  B,  Hemdon,  Virginia  20171. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  A.  Claybom,  Executive  Director, 
ATP  AC,  Air  Traffic  Planning  and 
Procedures,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATP  AC  to  be 
held  Monday,  October  20,  from  1  p.m. 
to  4:30  p.m.,  and  Tuesday,  October  21, 
to  Thursday,  October  23,  from  9  a.m.  to 
4:30  p.m. 

The  agenda  for  this  meeting  will 
cover:  A  continuation  of  the 
Committee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern.  ,  . 

3.  Discussion  of  Potential  Safety  ' 
Items. 


4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  October  17,  2003.  The 
next  quarterly  meeting  of  the  FAA 
ATPAC  is  planned  to  be  held  from 
January  26-29,  2004,  in  Sacramento, 
California. 

Any  member  of  the  public  may 
present  a  virritten  statement  to  the     ' 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC.  on  September 
12.2003. 

John  A.  Claybom. 

Executive  Director.  Air  Traffic  Procedures 
Advisor}'  Committee^. 

IFR  Doc.  03-23973  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation 
Advisory  Committee— Open  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Commercial  Space 
Transportation  Advisory  Committee 
open  meeting. 


SUMMARY:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  5  U.S.C.  App.  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Thursday, 
October  30,  2003,  from  8  a.m.  to  5  p.m. 
at  the  Federal  Aviation  Administration 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC.  in  the  Bessie  Coleman 
Conference  Center,  2nd  Floor.  This  will 
be  the  thirty-eighth  meeting  of  the 
COMSTAC. 

The  proposed  agenda  for  the  meeting 
will  include  a  briefing  from  members  of 
the  Columbia  Accident  Investigation 
Board  focusing  on  the  post-Columbia 
implications  for  all  United  States  space 
sectors,  updates  on  current  commercial 
space  transportation  legislation,  and  an 
activities  report  from  FAA's  Associate 
Administrator  for  Commercial  Space 
Transportation.  Meetings  of  the 


COMSTAC  Working  Groups 
(Technology  and  Innovation,  Reusable 
Launch  Vehicle,  Risk  Management,  and 
Launch  Operations  and  Support)  will  be 
held  on  Wednesday,  October  29,  2003. 
For  specific  information  concerning  the 
times  and  locations  of  these  meetings, 
contact  the  Contact  Person  listed  below. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Parker  (AST-200),  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST),  800 
Independence  Avenue  SW.,  Room  331, 
Washington,  DC  20591,  telephone  (202) 
385-4713;  e-mail 
brenda.parker@faa.dot.gov. 

Issued  in  Washington,  DC,  September  11, 
2003. 

Patricia  G.  Smith. 

Associate  Administrator  for  Commercial 
Space  Transportation. 

[PR  Doc.  03-23971  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  No.  ANM-2003-115-30] 

Policy  Statement  on  Side-Facing  Seats 
on  Transport  Category  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  that 
clarifies  certification  policy  on 
§  25.785(a),  Amendment  25-64,  for  side- 
facing  seats. 

DATES:  Send  your  comments  on  or 
before  October  20,  2003. 

ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Thompson,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airframe  and  Cabin  Safety  Branch, 
ANM-115,  601  Lind  Avenue  SW.. 
Renton.  WA  98055-4056;  telephone 
(425)  227-1157;  fax  (425)  227-1100;  e- 
mai  I :  michael.  t.  th  ompson@faa  .gov. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://w'ww.ain\'eb.faa.gov/rgl.  If  you  do 
not  have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments.  "Comments  to 
Policy  Statement  No.  ANM-2603-115- 
30."  Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  proposed  policy  memorandum 
will  provide  Federal  Aviation 
Administration  (FAA)  certification 
policy  on  the  occupant  protection 
requirements  of  §  25.785(a), 
Amendment  25-64.  for  side- facing  seats. 
Specifically,  it  provides  guidance  used 
to  establish  the  minimum  acceptable 
testing  and  human  injur}'  criteria  for 
obtaining  special  conditions  for  single 
occupant  side-facing  seats  and  an 
exemption  for  multiple  occupant  side- 
facing  seats. 

Issued  in  Renton.  Washington,  on 
September  8.  2003. 

Vi  L.  Lipslci, 

Manager.  Transport  Airplane  Directorate. 

Aircraft  Certification  Serxice. 

|FR  Doc.  03-23974  Filed  9-18-03:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  290  (Sub  No.  5)  (2003- 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Approval  of  rail  cost  adjuFtment 
factor.  , 
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summary:  The  Board  has  approved  the 
fourth  quarter  2003  rail  cost  adjustment 
factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Railroads. 
The  fourth  quarter  2003  RCAF 
(Unadjusted)  is  1.017.  The  fourth 
quarter  2003  RCAF  (Adjusted)  is  0.515. 
The  fourth  quarter  2003  RCAF-5  is 
0.490. 

EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mac 
Frampton.  (202)  565-1541.  Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Da-To-Da" 
Legal,  Suite  405,  1925  K  Street,  NW.. 
Washington,  DC  20006,  phone  (202) 
293-7776.  [Assistance  for  the  hearing 
impaired  is  available  through  FIRS:  1- 
800-877-8339.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  Septerffber  11.  2003. 

By  the  Board.  Chairman  Nober. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-23742  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  12,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  October  20,  2003 
to  be  assured  of  consideration. 


Financial  Ma  nagement  Service  (FMS) 

OMB  Numl  <er:  New  collection. 

Form  Num  ler;  None. 

Type  of  Review:  New  collection. 

Title:  Electionic  Funds  Transfer  (EFT) 
Market  Resea  'ch  Study. 

Description :  FMS/Treasury,  Federal 
Reserve  Bank  of  St.  Louis  and  its 
contractor  sti  dy  of  Federal  benefit 
recipients  to  i  dentify  barriers  to 
significant  im  :reasers  is  use  of  EFT  for 
benefit  paymi  ints. 

Responaen  s;  Individuals  or 
households,  I  ederal  Government. 

Estimated  I  Jumber  of  Respondents: 
2,515. 

Estimated .  iurden  Hours  Per 
Respondent: :  (  hours  and  29  minutes. 

Frequency  j/flesponse;  Quarterly. 

Estimateii  '  ^otal  Reporting  Burden: 
764  hours. 

Clearance  i  Officer:  Juanita  Holder, 
Financial  Maiagement  Service,  3700 
East  West  Hij  hway.  Room  135.  PGP  II, 
Hyattsville,  N  D  20782. 

OMB  Revie  wer:  Joseph  F.  Lackey,  Jr., 
(202)  395-73  6,  Office  of  Management 
and  Budget,  I:oom  10235,  New 
Executive  Of  ice  Building,  Washington, 
DC  20503. 


Lois  K.  Hollani  I 

Treasury  PRA 
|FR  Doc.  03-: 
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OMB  Num  jer. 

Form  Nunifjer 

Type  ofRi 

Title:  Certipcate 
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establish  the 
U.S.  Savings 
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Clearance  Officer, 
the  Treasury,  Room 
ennsylvania  Avenue, 
on,  DC  20220. 


DATES:  Written  comments  should  be 
received  on  e  r  before  October  20,  2003 
to  be  assurec  of  consideration. 

Bureau  of  thi  >  Public  Debt  (PD) 


1535-0048. 

PD  F  385. 

'.-  Extension, 
of  Identity. 
:  The  form  is  used  to 
identity  of  the  owner  of 
Securities. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
177. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  30  hoius. 

OMB  Number:  1535-0058. 

Form  Number:  PD  F  1646.  » 

Type  of  Review:  Extension. 

Title:  Disposition  of  United  States 
Registered  Securities  and  elated  Checks 
for  Nonadministered  Estate. 

Description:  Used  by  person  entitled 
to  decedent's  estate  not  being 
administered. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
625. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  313  hours. 

OMB  Number:  1535-0063. 

Form  Number:  PD  F  4239. 

Type  of  Review:  Extension. 

Title:  Request  for  Payment  or  Reissue 
of  U.S.  Savings  Bonds  Deposited  in 
Safekeeping. 

Description:  Used  to  request  reissue  or 
payment  of  bonds  in  safekeeping  when 
custody  receipts  are  not  available. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  84  hours. 

OMB  Number:  1535-0100. 

Form  Number:  PD  F  4094. 

Type  of  Review:  Extension. 

Title:  Affidavit  by  Individual  Surety. 

Description:  Affidavit  from  individual 
acting  as  surety  for  indemnification 
agreement  for  lost,  stolen  or  destroyed 
securities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respc  dents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  460  hours. 

OMB  Number:  1535-0120. 

Form  Number:  PD  F  5366,  PD  F  5354 
and  PD  F  5367. 

Type  of  Review:  Extension. 

Title:  FHA  New  Account  Request, 
Transaction  Request,  and  Transfer 
Request. 


Descrip^io/i:  Used  to  establish 
account,  change  information  on 
account,  and  transfer  ownership. 

Respondents:  Individuals  or 
households,  business  of  other  for-profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  102  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Public 
Debt,  200  Third  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Joseph  F.  Lackey,  Ji* 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-23946  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

September  12,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000, 1750  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  October  20,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0054. 

Form  Number:  IRS  Form  1000. 

Type  of  Review:  Extension. 

Title:  Ownership  Certificate. 

Description:  Form  1000  is  used  by 
citizens,  resident  individuals, 
fiduciaries,  partnerships  and 
nonresident  partnerships  in  connection 
with  interest  on  bonds  of  a  domestic, 
resident  foreign,  or  nonresident  foreign 
corporation  containing  a  tax-free 
covenant  and  issued  before  January  1, 
1934.  IRS  uses  the  information  to  verify 
that  the  correct  amount  of  tax  was 
withheld. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours,  21 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,040  hours. 

OMB  Number:  1545-0155. 

Form  Number:  IRS  Form  3468. 

Type  of  Review:  Extension. 

Title:  Investment  Credit. 

Description:  Taxpayers  are  allowed  a 
credit  against  their  income  tax  for 
certain  expenses  they  incur  for  their 
trades  or  businesses.  Form  3468  is  used 
to  compute  this  investment  tax  credit. 
The  information  collected  is  used  by  the 
IRS  to  verify  that  the  credit  has  been 
correctly  computed. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  22.573. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 12  hr.,  54  min. 


Learning  about  the  law  or  the  . 
form — 3  hr.,  34  min. 

Preparing  and  sending  the  form  to 
the  IRS— 3  hr.,  57  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  461 ,167  hours. 

OMB  Number:  1 545-02  31. 

Form  Number:  IRS  Form  6478. 

Type  of  Review:  Extension. 

Title:  Credit  for  Alcohol  Used  as  Fuel. 

Description:  Internal  Revenue  Code 
(IRC)  section  38(b)(3)  allows  a 
nonrefundable  income  tax  credit  for 
businesses  that  sell  or  use  alcohol. 
Small  ethanol  producers  also  receive  a 
nonrefundable  credit  for  production  of 
qualified  ethanol.  Form  6478  is  used  to 
figure  the  credits. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,594. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping— 12  hr.,  12  min. 
Learning  about  the  law  or  the 
form — 18  min. 

Preparing  and  sending  the  form  to 
the  mS— 30  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  20,722  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  03-23947  Filed  9-18-03;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart223 

[Dodtet  No.  030725185-3207-02;  1.0. 
071403B] 

RiN0648-AR34  ' 

Endangered  and  Threatened  Wildiife; 
Sea  Turtle  Conservation  Requirements 

Correction 

In  rule  document  03-21858  beginning 
on  page  51508  in  the  issue  of 
Wednesday,  August  27,  2003,  make  the 
following  correction: 


)17){B), 


§223.07    [Corifected] 

On  page  51514, 
in  §223.07(a) 
should  read  " 
offshore  hoof 

[FR  Doc.  C3-2liB58  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  150S-O1-O 


in  the  third  column, 
in  the  first  line,  "\" 
Escape  opening  for 
p  ed  hard  TED. 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 

[FRL-7529-7] 
RIN  2040-AD7 

Guidelines  Establishing  Test 
Procedures  f  >r  the  Analysis  of 
Pollutants;  Aialytical  Methods  for 
Biological  Pa  lutants  in  Ambient  Water 


Correction 

In  rule  document 
on  page  4327 
July  21,  2003 
Gorrections: 


03-18155  beginning 
in  the  issue  of  Monday, 
make  the  following 


§136.3    [Corrected] 

1.  On  page  43279,  in  §136.3(e),  in  the 
table,  under  the  heading  "Standard 
methods  18th,  19,  20th  Ed."  ,  after  the 
11th  entry,  add  the  following:  "9230C4". 

2.  On  page  43281,  in  the  seune  section, 
in  footnote  2,  in  the  first  line  "???m" 
should  read  "nm". 

3.  On  the  same  page,  in  the  same 
section,  in  footnote  13,  in  the  second 
line,  "Pglucuronidase"  should  read  "P- 
glucuronidase". 

4.  On  page  43282,  in  the  same  section, 
in  the  second  column,  in  paragraph 
(b)(52),  in  the  second  line  "Colilert- 
18""  should  read  "Colilert-18®". 

5.  On  page  43283,  in  the  same  section, ' 
in  the  table,  imderthe  heading 
"Parameter  No./name",  in  the  third 
entry,  "7  Enteroccf  shpuld  read  "7 
Enterococci" . 

6.  On  the  same  page,  in  the  same 
section,  in  the  same  table,  under  the 
heading"Preservation2,^",  in  the  first 
through  third  entries  "0.008%"  should 
read  "0.0008%". 

(FR  Doc.  C3-18155  Filed  9-18-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4854-N-01] 

Notice  of  Regulatory  Waiver  Requests 
Granted  for  the  First  Quarter  of 
Calendar  Year  2003 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Public  notice  of  the  granting  of 
regulatory  waivers  from  January  1,  2003, 
-through  March  3 1 .  2003. 

summary:  Section  106  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  HUD  Reform 
Act)  requires  HUD  to  publish  quarterly 
Federal  Register  notices  of  all 
regulatory  waivers  that  HUD  has 
approved.  Each  notice  must  cover  the 
.(ludrterly  period  since  the  previous 
Federal  Register  notice.  The  purpose  of 
this  notice  is  to  comply  with  the 
requirements  of  section  106  of  the  HUD 
Reform  Act.  This  notice  contains  a  list 
of  regulatory  waivers  granted  by  HUD 
during  the  quarter  beginning  on  January 
1,  2003,  and  ending  on  March  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  notice, 
contact  Aaron  Santa  Anna,  Assistant 
General  Counsel  for  Regulations,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500; 
telephone  (202)  708-3055  (this  is  not  a 
toll-free  number).  Hearing-or  speech- 
impaired  persons  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 

For  information  concerning  a 
particular  waiver  action  for  which 
public  notice  is  provided  in  this 
document,  contact  the  person  whose 
name  and  address  follow  the 
description  of  the  waiver  granted  in  the 
accompanying  list  of  waiver-grant 
actions. 

SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  HUD  Reform  Act  added  a 
new  section  7(q)  to  the  Department  of 
Housing  and  Urban  Development  Act  (2 
U.S.C.  3535(q)),  which  provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  or  equivalent  rank, 
and  the  person  to  whom  authority  to 
waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regiilations  that  HUD  has 


approved,  b  i  publishing  a  notice  in  the 
Federal  Reg  ister.  These  notices  (each 
covering  th(  period  since  the  most 
recent  previ  jus  notification)  shall: 

a.  Identifj  the  project,  activity,  or 
undertaking  involved; 

b.  Descrih  3  the  nature  of  the  provision 
waived,  anc  the  designation  of  the 
provision; 

c.  Indicat*  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describ  e  briefly  the  grounds  for 
approval  of  he  request;  and 

e.  State  h<  w  additional  information 
about  a  part  culeir  waiver-grant  action 
may  be  obta  ned. 

Section  in6  of  the  HUD  Reform  Act 
also  contain  s  requirements  applicable  to 
waivers  of  I-  UD  handbook  provisions 
that  are  not  relevant  to  the  purpose  of 
this  notice. 

This  noti(  e  follows  procedures 
provided  in  HUD's  Statement  of  Policy 
on  Waiver  o  F  Regulations  and  Directives 
issued  on  A  ml  22,  1991  (56  FR  16337). 
This  notice  :overs  HUD's  waiver-grant 
activity  fron  i  January  1,  2003,  through 
March  31,  2  )03.  For  ease  of  reference, 
the  waivers  granted  by  HUD  are  listed 
by  HUD  pro  ^ram  office  (for  example,  the 
Office  of  Co  nmunity  Planning  and 
Developmei  t,  the  Office  of  Housing,  the 
Office  of  Pu  jlic  and  Indian  Housing, 
etc.).  Withii  each  program  office 
grouping,  tl  e  waivers  are  listed 
sequentiallj  by  the  section  of  title  24 
being  waive  d.  For  example,  a  waiver- 
grant  action  involving  the  waiver  of  a 
provision  it  24  CFR  part  58  would  come 
before  a  wa  ver  of  a  provision  in  24  CFR 
part  570. 

Where  m  re  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  m  aiver  request,  the  action  is 
listed  undei  the  section  number  of  the 
first  regulat  )r>'  requirement  that  appears 
in  title  24  o  the  Code  of  Federal 
Regulations  and  that  is  being  waived  as 
part  of  the  \  waiver-grant  action.  For 
example,  a  vaiver  of  both  §  58.73  aii  J 
§  58.74  wou  Id  appear  sequentially  in  the 
listing  under  §58.73. 

Waiver-giant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequer  ce  beginning  with  the 
earliest-dat  d  waiver-grant  action. 

Should  F  UD  receive  additional 
reports  of  w  aiver  actions  taken  during 
the  period  c  overed  by  this  report  before 
the  next  rej  ort  is  published,  the  next 
updated  re{  ort  will  include  these  earlier 
actions,  as  1  k^ell  as  those  that  occurred 
during  Apr  1  1,  2003,  through  June  30, 
2003. 

Accordin  jly,  information  about 
approved  w  aiver  requests  pertaining  to 
HUD  regula  tions  is  provided  in  the 
Appendix  t  lat  follows  this  notice. 


Dated:  September  10,  2003. 
Alphonso  Jackson, 

Deputy  Secretary. 

Listing  of  Waivers  of  Regulatory 
Requirement  Granted  by     .Ticesofthe 
Department  of  Housing  and  Urban 
Development  January  1,  2003,  Through 
March  31,  2003 

Note  to  Reader:  More  information  about 
tlie  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
after  each  set  of  waivers  granted. 

The  regulatory  waivers  granted  appear  in 
the  following  order: 

I.  Regulatory  waivers  granted  by  the  Office 
of  Community  Planning  and  Development. 

II.  Regulatory  waivers  granted  by  the  Office 
of  Housing. 

III.  Regulatory  waivers  granted  by  the 
Office  of  Public  and  Indian  Housing. 

IV.  Regulatory  waivers  granted  by  the 
Office  of  Policy  Development  and  Research. 

I.  Regulatory  Waivers  Grafted  by  the  Office 
of  Community  Planning  and  Development 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulations:  24  CFR  91.520(a). 
Project/Activity:  Dane  County.  Wisconsin, 

requested  aAvaiver  of  the  requirement  that 
each  grantee  must  submit  a  performance 
report  to  HUD  within  90  days  after  the  close 
of  the  grantee's  program  year. 

Nature  of  Requirement:  Section  91.520(a) 
requires  each  grantee  to  submit  a 
performance  report  to  HUD  within  90  days 
after  the  close  of  the  grantees  program  year. 

Granted  By:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  March  17,  2003. 

Reason  Waived:  It  would  be  a  hardship  for 
county  staff  to  complete  the  Consolidated 
Annual  Performance  and  Evaluation  Report 
(CAPER)  without  an  additional  staff  member. 
The  county  is  now  in  the  process  of  hiring 
this  person.  The  county  is  unable  to  submit 
an  accurate  and  complete  report  on  its  2002 
program  without  the  additional  time.  The 
CAPER  provides  local  residents  with 
information  on  the  county's 
accomplishments  during  the  year,  and  the 
report  data  goes  into  a  national  database  used 
for  various  reporting  purposes,  including  the 
annual  report  to  Congress.  While  HUD  is 
desirous  of  timely  reports,  it  is  also  interested 
in  ensuring  that  the  information  in  CAPERs 
is  complete  and  accurate.  Dane  County 
received  an  extension  to  May  31,  2003,  to 
submit  its  2002  CAPER  to  HUD. 

Contact:  Cornelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410-7000; 
telephone:  (202)  708-2565. 

•  Regulations:  24  CFR  92.2. 
Project/Activity:  The  city  of  Baltimore, 

Maryland,  requested  a  waiver  of  the 
definition  of  "single  room  occupancy"  (SRO) 
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housing  to  permit  it  to  provide  HOME  funds 
to  rehabilitate  and  expand  a  transitional 
housing  project. 

^     Nature  of  Requirement:  Section  92.2  states 
that  newly  constructed  SRO  units  funded 
with  HOME  dollars  must  contain  either  food 
preparation  or  sanitary  facilities,  while 
rehabilitated  SRO  units  require  neither  food 
preparation  nor  sanitary  facilities -to  be 
located  in  the  unit. 

Granted  By:  Roy  A.  Bernard!,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  January  15,  2003. 
"  Reason  Waived:  The  Department 
determined  that  there  was  good  cause  to 
grant  the  waiver  due  to  the  physical 
limitations  associated  with  the  development 
of  the  project  and  the  intent  of  Bright  Hope 
House  to  provide  additional  handicapped 
accessible  residential  units.  The  project 
involves  a  three-story  addition  to  the 
building  as  well  as  rehabilitation  of  the  8,200 
square  foot  existing  building.  This  addition 
will  expand  the  building  by  25  percent  and 
create  10  new  handicapped-accessible  units 
and  a  three-stor\'  elevator.  Sanitation  and 
food  preparation  will  remain  communal. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-7000; 
telephone:  (202)  708-2565. 

•  fleguto/ons;  24  CFR  92.101(e). 
Project/Activity:  Waukesha,  Wisconsin 
County  Consortium  requested  a  waiver  to 
extend  its  program  qualifications  period  from 
three  to  five  years. 

Nature  of  Requirement:  Section  92.101(e) 
states  that  a  consortium's  qualification  as  a 
unit  of  general  local  government  continues 
for  a  period  of  three  consecutive  years.  The 
rule  further  states  that  if  a  member  urban 
county's  three  year  Community  Development 
Block  Grant  (CDBG)  qualification  cycle  is  not 
the  same  as  the  consortium,  the  consortium 
may  elect  a  shorter  qualification  period  than 
three  years  to  synchronize  with  the  urban 
county's  qualification  period. 

Granted  By:  Roy  A.  Bernard!,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  January  17,  2003. 
Reason  Waived:  The  Department 
determined  that  there  was  good  cause  for 
granting  the  waiver.  The  waiver  will  allow 
Waukesha  County  to  align  its  CDBG  and 
HOME  programs  to  better  coordinate  them. 
Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-7000; 
telephone:  (202)  708-2565. 
•  i?egu7af/ons:  24  CFR  92.212(b). 
Project/Activity:  The  city  of  Seattle, 
Washington,  requested  a  waiver  of  the 
restrictions  on  pre-award  costs  to  permit  the 
city  to  incur  HOME  administration  and 
planning  costs  prior  to  the  submission  of  the 
city's  Consolidated  Plan. 

Nature  of  Requirement:  Section  92.212(b) 
states  that  the  submission  and  approval  of  a 
Consolidated  Plan  is  a  requirement  for 
receiving  a  HOME  allocation.  Paragraph  (b) 


of  that  section  further  states  that  eligible 
costs  for  the  planning  and  administration  of 
the  HOME  program  may  be  incurred  as  of  the 
beginning  of  a  participating  jurisdiction's 
program  year,  or  the  date  the  consolidated 
plan  describing  the  HOME  allocation  to 
which  the  costs  will  be  charged  is  received 
by  HUD,  whichever  is  later. 

Granted  By:  Roy  A.  Bernard!,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  February  5.  2003. 
Reason  Waived:  The  Department 
determined  that  there  was  good  cause  to 
grant  the  waiver.  Faced  with  a  S60  million 
deficit,  the  new  mayoral  administration  of 
the  city  of  Seattle  conducted  an  extensive 
review  of  the  city''  budget  that  resulted  in 
extensive  changes  to  the  way  in  which  funds 
are  allocated  within  city  programs  and 
departments.  The  budget  crisis  and 
uncertainty  in  budget  decisions  delayed  the 
completion  of  the  city's  Consolidated  Plan 
and  submission  to  HUD.  The  delay  in 
submitting  the  Consolidated  Plan  precludes 
the  city's  ability  to  incur  HOME 
administrative  and  planning  costs  and 
threatens  to  impede  the  management  of 
ongoing  HOME-eligible  activities.  The  city 
proposed  a  reasonable  timeframe  for 
submitting  the  Consolidated  Plan  to  HUD. 
The  waiver  will  permit  the  city  fo  incur 
HOME-eligible  planning  and  administrative 
expenses  effective  January  1,  2003,  provided 
the  city  submits  its  FY  2003  Consolidated 
Plan  by  the  established  February  18,  2003, 
date. 

Contact:  Cornelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410-7000: 
telephone:  (202)  708-2565. 

•  Regulations:  24  CFR  92.214(a)(7)  & 
92.502(d). 

Project/Activity:  The  Idaho  Housing  and 
Finance  Associaiion  (IHFA).  Caldwell,  Idaho, 
requested  a  waiver  of  the  restrictions  on 
providing  additional  HOME  assistance  to  a 
project  more  than  one  year  after  the 
completion  of  that  project.  This  waiver  will 
benefit  the  Marble  Front  complex  in 
Caldwell,  Idaho. 

Nature  of  Requirement:  The  regulation 
states  that  providing  additional  HOME 
assistance  to  a  project  during  the  period  of 
affordability  is  prohibited,  except  that 
additional  HOME  funds  may  be  committed 
up  to  one  year  after  project  completion  as 
long  as  the  HOME  funds  committed  to  the 
project  do  not  exceed  the  maximum  per  unit 
subsidy. 

Granted  By:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 
Date  Granted:  March  27,  2003. 
Reason  Waived:  The  Department 
determined  that  there  was  good  cause  to 
grant  the  waiver.  The  waiver  will  allow  IHFA 
to  invest  additional  HOME  funds,  not  to 
exceed  the  maximum  per  unit  subsidy,  in  the 
Marble  Front  property.  This  will  bring  the 
property  into  compliance  with  HOME 
property  standards  and  tenant  income 
requirements,  and  meet  the  Uniform  Federal 
Accessibility  Standards  as  they  apply  to 


Section  504  of  the  Rehabilitation  Act  of  1973 
(Section  504).  The  waiver  will  also  ensure 
the  affordability  of  the  project.  HUD  required 
IHFA  to  review  and  revise  its  current  Section 
504  monitoring^  procedures  to  ensure  that  all 
future  projects  meet  these  fair-housing  and 
accessibility  requirements. 

Contact:  Cornelia  Robertson-Terrv.  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington.  DC  20410-7000; 
-telephone:  (202)  708-2.565. 

•  Regulations:  24  CFR  570.208(a)(3). 
Project/Activity:  The  cit\  of  Decatur, 
Illinois,  requested  a  waiver  of  the  regulation 
which  generally  requires  that  all  single  unit 
housing  structures  on  property  acquired  with 
CDBG  funds  must  be  occupied  by  low-  and 
moderate-income  households.  The  city 
requested  this  waiver  to  allow  it  to  convey 
property  it  acquired,  in  part,  with  CDBG 
funds  to  the  Decatur  Housing  Authority 
(DHA)  to  be  included  as  part  of  the 
revitalization  of  the  Near  North  area  as  a 
mixed-income  community. 

Nature  of  Requirement:  .Section  570.208 
(a)(3)  requires  that  all  single  unit  housing 
structures  on  property  acquired  with  CDBG 
funds  must  be  occupied  by  low-  and 
moderate-income  households. 

Granted  By:  Roy  A.  Bernardi,  Assistant 
Secretary  for  Communit\  -Planning  and 
Development. 
Date  Granted:  March  27.  2003. 
Reason  Waived:  The  methodology  used  1o 
determine  compliance  with  section  570.208 
(a)(3)  is  not  required  by  statute.  Therefore. 
HUD  may  consider  a  waiver  to  permit  the  use 
of  another  methodology  to  meet  the  housing 
national  objective.  Based  on  the  information 
provifled.  the  city  has  demonstrated  good 
cause  for  this  waiver.  Although  CDBG  funds 
represent  14  percent  of  the  total  cost,  the  city 
stated  that  35  percent  of  the  single-family 
units  would  be  for  low-  and  modejale- 
income  households.  This  will  allow  the  DHA 
to  further  the  revitalization  of  the  Near  North 
area  as  a  mixed-income  community  with  35 
percent  of  the  single  family  housing  units 
and  at  least  51  percent  of  the  rental  units  be 
occupied  by  low-  and  moderate-income 
households  upon  completion  of  the  project. 
The  city  must  notify  HIID  if  any  changes 
occur  in  either  the  financing,  number  of  units 
in  the  project,  and/or  those  occupied  by  low- 
and  moderate-income  household,  since  any 
changes  could  nullify'  this  waiver.  Finally, 
the  regulation  at  §  570.208(a)(3)  requires  that 
rental  housing  occupied  by  low-  and 
moderate-income  households  must  bp  at 
affordable  rents. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-7000: 
telephone:  (202)  708-2565. 
•  Regulations:  24  CFR  574.330(a). 
Project/Activity:  The  Los  Angeles  Housing 
Authority  requested  a  waiver  of  the  21  week 
limit  on  short-term  rent,  mortgage,  and  utility 
assistance  for  2,159  individuals  reaching 
their  time  limitation,  .so  that  they  may  be  able 
to  continue  to  receive  such  assistance. 

Nature  of  Requirement:  Section 
574.330(a)(1)  states  that  rent,  mortgage,  and 
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utilities  payments  to  prevent  the 
homelessness  of  the  tenant  or  mortgagor  of  a 
dwelling  may  not  be  provided  to  such  an 
individual  for  these  costs  accruing  over  a 
period  of  more  than  21  weeks  in  any  52-week 
period.  Section  574.330  (a)(2)  states  that  HUD 
may  waive,  as  it  determines  appropriate,  the 
limitations  of  paragraph  (a)(1)  and  will 
favorably  consider  a  waiver  based  on  the 
good  faith  effort  of  a  project  sponsor  to 
provide  housing  under  subparagraph  (c). 

Granted  By:  Ro^  A.  Bernardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

£tofe  Granted.  January  14,  2003. 

Reason  Waived:  The  Department  reviewed 
the  city's  documented  attachment  and 
determined  that  the  city  has  satisfied  the 
requirements  of  the  21-week  limitation  for 
the  individuals.  FurtBer,  the  city's  housing 
specialists  have  made  a  good  faith  effort  to 
secure  permanent  housing  for  the  client's 
level  of  need,  but  such  housing  is  not 
available  in  the  current  living  environment. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-7000; 
telephone:  (202)  708-2565. 

n.  Regulatory  Waivers  Granted  by  the  Office 
of  Housing 

For  further  information  about  the  following 
waivers  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulation:  24  CFR  200.54(a). 

Project/Activity:  Quail  Run  Apartments, 
Peoria.  AZ;  Project  Number:  123-35370. 

Nature  of  Requirement:  Section  200.54(a) 
establishes  the  procedures  for  a  pro-rata 
disbursement  of  the  mortgagor's  front  money 
escrow  funds  and  Federal  Housing 
Administration  (FHA)  insured  proceeds  for 
the  subject  property. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  , 

Date  Granted:  January  31.  2003. 

Reason  Waived:  The  regulation  was  waived 
since  the  front  money  escrow  is  so  large,  the 
insured  proceeds  would  not  be  disbursed  for 
several  months,  resulting  in  payment  of 
extension  fees  to  the  investors  who 
purchased  the  Government  National 
Mortgage  Association  (GNMA)  mortgage- 
backed  securities.  Providing  a  waiver  of  24 
CFR  200.54(a)  permitted  the  Phoenix 
Multi  family  Program  Center  to  approve  a  pro- 
rata disbursement  of  front  money  and 
mortgage  proceeds,  thereby  allowing  the 
mortgagee  not  to  pay  GNMA  extension  fees. 

Contact:  Michael  McCuilough,  Director, 
Office  of  Multifamily  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-8000;  telephone: 
(202)  708-1142. 

•  Regulation:  24  CFR  200.54(a). 
Project/Activity:  H.J.  Heinz  Lofts, 
Pittsburgh,  Allegheny  County  Project 
Number:  033-35246. 

Nature  of  Requirement:  Section  200.54(a) 
establishes  the  procedures  for  a  pro-rata 
disbursement  of  the  mortgagor's  front  money 
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March  13,  2003. 
:  The  regulation  was  waived 
money  escrow  is  so  large,  the 
ds  would  not  be  disbursed  for 
1  lonths  after  initial 
resulting  in  payment  of 
to  the  investors  who 
mortgage-backed 
viding  a  waiver  of  24  CFR 
tted  the  Chicago  Multifamily 
a  pro-rata  disbursement  of 
i  nd  mortgage  proceeds,  thereby 
nortgagee  not  to  pay  GNMA 


MJchael  McCuilough,  Director, 
ifamily  Development, 
\  Housing  and  Urban 
451  Seventh  Street,  SW., 
DC  20410-8000;  telephone: 

!■  2. 

til  n 


24  CFR  200.54(a). 
Project/Activity:  Harold  Washington  Unity 
Chicago,  IL;  Project  Number: 


uiremenf;  Section  200.54(a) 
procedures  for  a  pro-rata 
of  the  mortgagor's  front  money 
and  FHA-insured  proceeds  for 


;  John  C.  Weicher,  Assistant 
Housing-Federal  Housing 


March  13,  2003. 
;  The  regulation  was  waived 
money  escrow  is  so  large,  the 
ds  would  not  be  disbursed  for 
n  lonths  after  initial  endorsement, 
f  ayment  of  extension  fees  to  the 
purchased  GNMA  mortgage- 
.  Providing  a  waiver  of  24 
permitted  the  Chicago 


Multifamily  Hub  to  approve  a  pro-rata 
disbursement  of  front  money  and  mortgage 
proceeds,  thereby  allowing  the  mortgagee  not 
to  pay  GNMA  extension  fees. 

Contact:  Michael  McCuilough,  Director, 
Office  of  Multifamily  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.,: 
Washington,  DC  20410-8000;  telephone: 
(202)  708-1142. 
•  Regulation:  24  CFR  203.402(j). 
Project/Activity:  Single-family  claims 
submitted  on  dwellings  in  Planned  Unit 
Developments  (PUDs). 

Nature  of  Requirement:  24  CFR  203.402(j) 
provides  that  mortgage  lenders  may  include 
in  their  claim,  any  charges  for  the 
administration,  operation,  maintenance,  and 
repair  of  community-owned  property  paid  by 
the  mortgage  lender  for  the  purpose  of 
discharging  an  obligation  arising  out  of  a 
covenant  filed  for  record  and  approved  by 
the  Secretary  prior  to  the  issuance  of  the 
mortgage,  and  charges  for  certain  repairs  to 
the  mortgaged  property  resulting  from 
damage  or  neglect. 

Granted  by:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  27.  2003. 
Reason  Waived:  On  January  22,  2003,  in 
HUD  Mortgagee  Letter  2003-02,  the 
Department  eliminated  FHA  approval  of  a 
PUD  as  a  precondition  for  placing  a  FHA 
mortgage  on  a  dwelling  located  in  the 
development.  This  prior  approval  constituted 
the  approval  by  the  Secretary  prior  to  the 
issuance  of  the  mortgage,  referred  to  in  24 
CFR  203.402(j).  The  waiver  was  granted  to 
allow  mortgage  lenders  submitting  mortgag% 
insurance  claims  to  include  expenditures  on 
assessments  and  liens  on  the  mortgaged 
property  as  the  result  of  charges  related  to  the 
care  of  community-owned  property. 
Otherwise,  lenders  would  be  denied  such 
claims,  which  would  be  inconsistent  with 
HUD's  insurance  payment  policy  and 
discourage  lender  participation  in  FHA 
programs. 

Contact:  Vance  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-8000;  telephone: 
(202)  708-2121. 
•  Regu/ation:  24  CFR  291.210(a). 
Project/Activity:  Teacher-Next-Door  Sales 
Program,  Nationwide. 

Nature  of  Requirement:  24  CFR  291.210(a) 
permits  direct  sales  at  deep  discounts  off  the 
list  price  of  properties  sold  without  mortgage 
insurance  to  governmental  entities  and 
private  nonprofit  organizations  for  use  in 
HUD  and  local  housing  or  homeless 
programs. 

Granted  by:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Date  Granted:  March  6,  2003. 
Reason  Waived:  The  Teacher-Next-Door 
Initiative  gives  teachers  the  opportunity  to 
live  and  work  in  communities  where  they  are 
most  needed.  The  integration  of  teachers, 
who  are  role  models  and  mentors,  into  a 
community  enhances  the  community's 
quality  of  life.  To  date  the  Teacher-Next-Door 


Initiative  has  enabled  HUD  to  dispose  of 
approximafely  2.500  properties  from  its 
inventory  resulting  in  homeownership  for  an 
equivalent  number  of  qualified  buyers  and 
increasing  owner-occupant  single-family 
households  in  revitalization  areas.  This 
waiver  will  continue  to  make  properties 
available  to  teachers  with  discounts. 

Contact:  Joseph  McCloskey,  Director. 
Office  of  Single  Family  Asset  Management, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-7000;  telephone: 
(202)  708-1672. 

•  i?egu/o//on:  24  CFR  401.600. 

Project/Activity:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  491.600): 
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FHA  No. 


08435189 
02335206 
10135316 

07335381 
06435206 

05335366 
06235566 
04335275 
08335267 

01235452 
04235301 

11735191 

04235331 

08335338 

04235266 


Project  name 


State 


Branson  Manor MO 

Chateau  Apartments  ....     MA 
Cottonwood  Apart-  CO 

ments. 

Crossings  I IN 

Cypress  Garden  Apart-     LA 

ments. 
Duplin  County  Housing     NC 
Elmwood  Apartments  ..    AL 
Greenfield  Meadows  ....  I  OH 
Lakeland  Wesley  Vil-         KY 

lage  I. 

Morrlsania  IV  NY 

Newman  Highland  OH 

Square. 
Rolling  Green  Apart-  OK 

ments. 
Shaker  Boulevard  Gar-     OH 

dens. 
Vernon  Manor  AparJ^     i  KY 

ments.  [ 

Westview  Apartments  ..  I  OH 


Nature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  lanuary  1,  1998.  The 
intent  of  this  provision  is  to  ensure  timely 
processing  of  requests  for  restructuring  and 
that  the  properties  will  not  default  on  their 
FHA-insured  mortgages  during  the 
restructuring  process. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary'  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  16.  2003. 

Reason  Waived:  The  projects  listed  above 
were  not  assigned  to  the  participating 
administrative  entities  (PAEs)  in  a  timelv 
manner  or  for  which  the  restructuring 
analysis  was  unavoidably  delayed  due  to  no 
fault  of  the  owner. 

Contact:  Norman  Dailey.  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development.  Portals  Building.  Suite 
400.  1280  Maryland  Avenue,  SW.. 
Washington,  DC  20410-8000:  telephone: 
(202)  708-3856. 

•  flegu/af/on;  24  CFR  401.600. 

Project/Activity:  The  following  projects 
reque.sted  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  491.600): 


FHA  No. 


4- 


Project  name 


01735184       Abbott  Towers/Enter- 
prise Apts.. 

04535148  •  ]  Adams  Landing 

01257144       Albert  Goodman  Plaza 

07235081       Bissel  Apartments 

01257141     I  Bruckner  Houses 

04235342       Bucyrus  Plaza 

07335375       Country  Apts. 

(Brownstown  Apts.). 

08535277       Flat  River  Apartments  .. 

01257088       Greene  Park  Anns 

01235410       John  Crawford  Snr.  Cit- 
izen Housing. 

04235365       Lake  Avenue  Com- 
mons. 

06235304     ;  Medical  Center  Terrace 

01257158       Monterey  Gardens 

11535194       Nolan  Ten-ace  

08335321       Osage  Estates  

03235022       Prestwyck  Apts 

01257148     I  The  Gateways 

I      (Greenpon  Apts). 

02335253       Villa  Nueva  Vista  

04235313       William  E.  Fowler.  Sr. 
Apts.  II. 

01335097       Woodsboro  Apartments 


State 


CT 

WV 

NY 

IL 

NY 

OH 

IN^ 

MO 
NY 
NY 

OH 

AL 
NY 
TX 
KY 
DE 
NY 

MA 
OH 

NY 


Nature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  Januar>'  1,  1998.  The 
intent  of  this  provision  is  to  ensure  timely 
processing  of  requests  for  restructuring  and 
that  the  properties  will  not  default  on  their 
FHA-insured  mortgages  during  the 
restructuring  process. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housmg-Federal  Housing 
Commissioner. 

Date  Granted:  February'  19,  2003. 

Reason  Waived:  The  projects  listed  above 
were  not  assigned  to  the  participating 
administrative  entities  (PAEs)  in  a  timely 
manner  or  for  which  the  restructuring 
analysis  was  unavoidably  delayed  due  to  no 
fault  of  the  owner. 

Contact:  Norman  Dailey.  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development.  Portals  Building.  Suite 
400,  1280  Maryland  Avenue,  SW.. 
Washington.  ClC  20410-8000:  telephone: 
(202)  708-3856. 

•  flegu/o//on;  24  CFR  401.600. 

Project/Activity:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  491.600): 


FHA  No. 

~i ■ ^ — 

Project  name 

State 

04644122 

Alms  Hill  Apartments  ... 

OH 

03335087 

Cider  Mill  Apartments  .. 

iPA 

03435185 

Cobbs  Creek  NSA  

|PA 

06235333 

,  Crossgates  Apartments 

:  AL 

06735253 

Crystalwood  Apart- 
ments. 

i  '''- 

06535574 

Eamestine  McNease 
Apartments. 

I  MS 

05411049 

Forest  Villa  Apartments 

SC 

06535575 

Goodhaven  Manor 
Apartments. 

MS 

04335176 

)  Hillside  Apartments 

OH 

01257211 

I  Kingsbridge  Decatur 
1      Phase  1 . 

NY 

FHA  No. 


Project  name 


State 


05635132     ■  MiramariHousing  j  PR 

05435466       The  Carolina  I  SO 


Nature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  January  1.  1998.  The 
intent  of  this  provision  is  to  ensure  timely 
processing  of  rtquests  for  restructuring  and 
that  the  properties  will  not  default  on  their 
FHA-insured  mortgages  during  the 
restructuring  process. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretar>  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  20.  2003. 
Reason  Waived:Tbf.  projects  listed  above 
were  not  assigned  to  the  participating 
administrative  entities  (PAEs)  in  a  timely 
manner  or  for  which  the  restructuring 
analysis  was  unavoidably  delayed  due  to  no 
fault  of  the  owner. 

Contact:  Norman  Dailey.  Office  of 
Multifamily  Housing  Assistance 
Restructuring.  Department  of  Housing  and 
_    Urban  Development.  Portals  Building.  Suite 
400,  1280  Maryland  Avenue.  SW., 
Washington.  DC  20410-8000:  telephone: 
(202)  708-3856. 

•  flegu/o/ion;  24  CFR  883.606(b). 
Project/Activity:  Pennsylvania  Housing 
Finance  Agency. 

Nature  of  Requirement:  Section  883.606(b) 
prohibits  the  collection  of  an  override  and  a 
Housing  As.sistance  Payments  Contract 
administration  fee  in  connection  with  the 
same.project. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  28.  2003. 
Reason  Waived:  HITD  requested  the 
Pennsylvania  Housing  Authority's  assistance 
in  responding  to  a  finding  made  by  the 
General  Accounting  Office  that  HUD,  in     ^ 
approving  bond  refunding  proposals 
submitted  by  state  housing  finance  agencies 
^  in  the  early  1990s,  did  not  enforce  a 
'regulatory  prohibition  of  collection  of  both 
contract  administration  fees  and  bond  vield 
override  in  connection  with  the  same  project 
(24  CFR  part  883.  section  883.606(b)land 
neglected  to  issue  formal  waivers  at  the  time 
of  approval.  HUD  proposed  to  correct  this 
oversight  by  providing  an  opportunitv  to 
agencies  in  violation  of  this  rule  to  request 
and  justify  format  waivers.  The  Pennsylvania 
Housing  Authority  submitted  an  application 
dated  January  31.  2001.  in  connection  with 
its  refunding  in  1990  of  three  series  of  bonds 
issued  in  1982  which  financed  construction 
of  32  section  8  assisted  projects  which 
received  a  Financing  Adjustment  Factor. 
HLID  finds  that  the  uses  of  the  revenues  are 
consistent  with  the  objectives  of  the 
McKinney  Act  bond  refunding  program  and 
would  be  impractical  to  upset  the  security 
arrangements  that  were  relied  upon  by  rating 
agencies,  bond  underwriters,  and  investors  in 
the  marketing  of  bonds.  Therefore,  it  would 
be  unreasonable  to  enforce  the  regulation    - 
retroactiveh . 

Contact:  Beverly  ).  Miller,  Director,  Office 
of  Asset  Management,  Department  of 
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Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Room  6160, 
Washington,  DC  20410-8000;  telephone: 
(202)  708-3730. 

•  flegu/ofion:  24  CFR  891.100(d). 
Project/Activity:  Burnside  Station,  • 

Portland,  OR;  Project  Number:  126-HD031/ 
OR16-Q01 1-002. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Crant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington,  DC  20410-6000; . 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Holiday  Heights  VOA 

Living  Center,  Bradenton,  FL;  Project 
Number:  067-HD079/FL29^001-004. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
■  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/atjom  24  CFR  891.100(d). 
Project/Activity:  128th  Place,  St. 

Petersburg,  FL;  Project  Number:  067-HD085/ 
FL29-Q01 1-005. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  fleguyafjo/i:  24  CFR  891.100(d).  ^ 
Project/Activity:  Montbello  VOA  Elderly 

Housing,  Denver,  CO;  Project  Number:  101- 
EE049/CO99-S001-001 . 


Nature  of  Re  juirement:  Section  891.100(d) 
prohibits  amer  dment  of  the  amount  of 
approved  capil  si  advance  funds  prior  to 
initial  closing. 

Granted  By:  ohn  C.  Weicher,  Assistant 
Secretary  for  h  ausing-Federal  Housing 
Commissioner 
Date  Grantci  f:  January  7,  2003. 
Reason  Wai\  ed:  The  sponsor  exhausted  all 
efforts  to  obtai  i  additional  funding.  The  costs 
of  construrtior  and  Davis  Bacon  wages  have 
increased  cons  derably.  The  project  is 
economically  (  esigned  and  is  comparable  in 
cost  to  similar  arojects  developed  in  the  area. 
Contact:  Wil  ie  Spearmon,  Director,  Office 
of  Housing  Asi  istance  and  Grant 
Administratioi  i.  Department  of  Housing  and 
Urban  Develop  ment,  451  Seventh  Street, 
SW.,  WashingI  on,  DC  20410-8000; . 
telephone:  (20  ;)  708-3000. 

•  flegu/a/joi;  24  CFR  891.100(d). 
Project/ Acti  'ity:  La  Playa  Apartments,  San 
Francisco,  CA;  Project  Number:.121-HD065/ 
CA39-Q981-a32. 

Nature  ofRi  quirement:  Section  891.100(d) 
prohibits  amei  dment  of  the  amount  of 
approved  capi  al  advance  funds  prior  to 
initial  closing. 

Granted  By:  bhn  C.  Weicher,  Assistant 
Secretary  for  I-  ousing-Federal  Housing 
Commissioner 

Date  Grante  i:  January  10,  2003. 
Reason  Wai  'ed:  The  sponsor  exhausted  all 
efforts  to  obtai  i  additional  funding.  The 
project  is  ecor  amically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  I  le  area. 

Contact:  Wi  lie  Spearmon,  Director,  Office 
of  Housing  As  iistance  and  Grant 
Administratio  i,  Department  of  Housing  and 
Urban  Develo  iment,  451  Seventh  Street, 
SW.,  Washing  on,  DC  20410-8000; 
telephone:  (20  2)  708-3000. 

e  flegu/afio?;  24  CFR  891. 100(d) 
Project/ Acti  'ity:  ASl-Jackson  County, 
Medford,  OR;  ='roject  Number:  126-HD028/ 
OR16-Q991-(  02. 

Nature  of  Ri  'quirement:  Section  891.100(d) 
prohibits  ^me  idment  of  the  amount  of 
approved  capi  tal  advance  funds  prior  to 
initial  closing 

Granted  By  John  C.  Weicher,  Assistant 
Secretary  for  I  [ousing-Federal  Housing 
Commissione! . 

Date  Granti  d:  January  10,  2003. 
Reason  Wai  ved:  The  sponsor  exhausted  all 
efforts  to  obta  n  additional  funding.  The 
project  is  ecoi  omically  designed  and  is 
comparable  ir  cost  to  similar  projects 
developed  in  he  area. 

Contact:  Wi  Hie  Spearmon,  Director.  Office 
of  Housing  Ai  sistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Develo  jment.  451  Seventh  Street, 
SW.,  Washing  Ion,  DC  20410-8000; 
telephone:  (2(  2)  708-3000.  -^ 

•  flegu/afkn:  24  CFR  891.100(d).. 
Project/ Act  vity:  St.  Peter  Claver  Courts, 
Robbins,  IL;  F  roject  Number:  071-EE152/ 
IL06-S991-0  1. 

Nature  of  B  ^quirement:  Section  891.100(d) 
prohibits  ame  ndment  of  the  amount  of 
approved  cap  tal  advance  funds  prior  to 
initial  closing . 

Granted  By  John  C.  Weicher,  Assistant 
Secretary  for  iousing-Federal  Housing 
Commissione :. 


Date  Granted:  January  15,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects  * 

developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/at/on:  24  CFR  891.100(d). 
Project/Activity:  Shenango  Presbyterian 

Senior  Housing,  McKeesport,  PA;  Project 
Number:  033-EE084/PA28-S961-011. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  13,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/af/on;  24  CFR  891.100(d). 

i     Project/Activity:  Yakxibian  Homes,  Alton, 
IL;  Project  Number:  072-HD110/IL06-Q991- 
007. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closmg. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000;     - 
telephone:  (202)  708-3000. 

•  flegu/ofio/i:  24  CFR  891.100(d). 
Project/ Activity:  The  Center  on  Halsted, 

Chicago,  IL;  Project  Number:  071-HD122/ 
IL06-Q01 1-002. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  26.  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  sbnilar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
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Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  fiegu/af/on.  24  CFR  891.100(d). 
Project/Activity:  Heritage  Field  I,  Decatur, 

IL;  Project  Number:  072-HD116/IL06-Q011- 
003. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  fleguyafion;  24  CFR  891.100(d). 
Project/Activity :  McM'Mon  Adventist 

Estates,  Birmingham,  AL;  Project  Number: 
062-EE052/AL09-S01 1-005. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By;  J  .hn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  s 

Date  Granted:  March  14,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/afion;  24  CFR  891.100(d). 
Project/Activity:  South  Daytona  Beach 

Good  Samaritan  Housing.  Inc..  South 
Daytona  Beach,  FL;  Project  Number:  067- 
EE111/FL29-S001-011. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  14,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/afion;  24  CFR  891.100(d). 


Project/Activity:  International  Hotel  Senior 
Housing,  San  Francisco,  CA;  Project  Number: 
121-EE059/CA39-S941-011. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  20.  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
^comparable  in  cost  to  similar  projects 
developed  in  the  area.  Construction  costs  for 
the  project  are  higher  than  typical  for  a 
modestly  designed  project  because  the  design 
is  a  combination  of  historic  preservation 
issues  and  urban  design  objectives  of  the  city 
and  county  of  San  Francisco. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington.  DC  20410-^000; 
telephone:  (202)  708-3000. 

•  flegu/a(/on:  24  CFR  891.100(d). 
Project/Activity:  Simpson  Mid-Town 

Apartments.  Philadelphia.  PA;  Project 
Number  034-EE107/PA26-S001-007. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  24,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000;      . 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Nashville  Supportive 

Housing,  Nashville-Davidson,  TN;  Project 
Number:  086-HD016/TN43-Q971-001. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  25,  2003. 

Reason  Waived:  The  sponsor  will 
contribute  $11,000  toward  the  shortfall.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects  i 

developed  in  the  area. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/a<;on:  24  CFR  891. 100(dh 
Project/Activity:  Villa  Seton,  Inc..  Port  St. 

Lucie,  FL;  Project  Number:  067-EE107/FL29- 
SOOl-005. 


Nature  of  Requirement:  Section  891. 100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  31.  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.10G(d)  and  24 
CFR  891.165. 

Project/Activity:  Fort  Collins  Volunteers  o7 
America  (VOA)  Elderly  Housing,  Fort 
Collins.  CO;  Project  Number:  101-EE045/ 
CO99-S991-O01. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reservation  of  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Januan,'  7.  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area.  The  project 
experienced  delays  due  to  the  need  to 
redesign  the  project  as  a  result  of  significant 
increases  in  the  costs  of  construction  and 
Davis  Bacon  wages. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Oak  Springs  Villas, 
Austin.  TX;  Project  Number:  115-EE059/ 
TX59-S001-003. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reser\'ation  of  the 
capital  advance  is  18^months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  On  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretar)'  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January-  7,  2003. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding.  The 
project  is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area.  Delays  were  due  to  the 
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need  to  have  the  land  surveyed,  platted,  and  Nature  o 

rezoned.  prohibits 

Contact:  Willie  Spearmon.  Director.  Office  approved  ca 

of  Housing  Assistance  and  Grant  initial  closing, 

Administration.  Department  of  Housing  and  the  duration 

Urban  Development.  451  Seventh  Street.  capital  advan<}e 

S\y..  Washington.  DC  20410-8000;  of  issuance 

telephone:  (202)  708-3000.  months,  as  a 

•  flegu/ofion;  24  CFR  891.100(d)  and  24  case  basis. 
CFR  891.165.  Granted  By 

Project/Activity:  Shenango  Presbyterian  Set;retary  for 

Senior  Housing.  McKeesport.  PA;  Project  Commissio 
Number:  0.33-EE084/PA28-S961-001.  Date  GrantAl 

Nature  of  Requirement:  Section  891.100(d)  Reason  Wai 

prohibits  amendment  of  the  amount  of  efforts  to  obta 

approved  capital  advance  funds  prior  to  project  is 

initial  closing.  Section  891.165  provides  that  comparable  i 

the  duration  of  the  fund  reservation  of  the  developed  in 

capital  advance  is  18  months  from  the  date  needed  to  ide 

of  issuance  with  limited  exceptions  up  to  24  make  design 
months,  as  approved  by  HUD  on  a  case-by-  Contact:  Wi 

case  basis.  of  Housing 

Granted  By:  )ohn  C.  Weicher.  Assistant  Administrati 

Secretary  for  Housing-Federal  Housing  Urban  Develo 

Commissioner.  SW..  Washin 

Date  Granted:  January  7.  2003.  telephone: 

fleosoii  lVo;Ved;  The  sponsor  exhausted  all  •  Regulaticii 

efforts  to  obtain  additional  funding.  The  CFR  891.165. 
project  is  economically  designed  and  is  Project/Act, 

comparable  in  cost  to  similar  projects  Housing.  Proj 

developed  in  the  area.  The  sponsor  needed  SOOl-003. 
additional  time  to  secure  another  site  and  Nature  ofRi 

obtain  additional  funds  from  outside  sources,  prohibits  ame  i 

Contact:  Willie  Spearmon,  Director,  Office  approved  ca 

of  Housing  Assistance  and  Grant  initial  closing 

Administration.  Department  of  Housing  and  the  duration 

Urban  Development.  451  Seventh  Street,  capital  advance 

SW..  Washington,  DC  20410-8000;  of  issuance  w 

telephone:  (202)  708-3000.  months,  as 

•  fleguyaf/on:  24  CFR  891.100(d)  and  24  ca.se  basis. 
CFR  891.165.  Granted  By 

Project/Activity:  New  Life  Homes  II.  Secretary  for 

Albuquerque.  NM;  Project  Number:  116-  Commissionei 
HD015/NM16-Q001-001.  Date  Grantii 

Nature  of  Requirement:  Section  891.100(d)  Reason 

prohibits  amendment  of  the  amount  of  efforts  to  o 

approved  capital  advance  funds  prior  to  project  is 

initial  closing.  Section  891.165  provides  that  comparable  i 

the  duration  of  the  fund  reservation  of  the  developed  in 

capital  advance  is  18  months  from  the  dale  additional  t 

of  issuance  with  limited  exceptions  up  to  24  Commitment 

months,  as  approved  by  HUD  on  a  case-by-  documents, 
case  basis.  Contact:  W 

Granted  By:  John  C.  Weicher.  Assistant  of  Housing 

Secretary  for  Housing-Federal  Housing  Administrat 

Comrnissioner.  Urban  Devel 

Z>afe  Gran/ed;  March  4,  2003.  SW..  Washin 

Reason  Waived:  The  sponsor  exhausted  all  telephone: 
efforts  to  obtain  additional  funding.  The  •  Regulaticti 

project  is  economically  designed  and  is  Project/Ac 

comparable  in  cost  to  similar  projects  CA;  Project  N 

developed  in  the  area.  Additional  time  was  SOOl-009. 
needed  for  HUD  to  process  the  firm  Nature  of 

commitment,  and  the  sponsor  to  prepare  and  provides  that 

submit  the  closing  package.  reservation  fo 

Contact:  Willie  Spearmon.  Director,  Office  months  from 

of  Housing  Assistance  and  Grant  limited  exc 

Administration.  Department  of  Housing  and  approved  by 
Urban  Development.  451  Seventh  Street,  Granted  Bv 

SW..  Washington,  DC  20410-8000;  Secretary  for 

telephone:  (202)  708-3000.  Commissione 

•  /?egu/o/ion;  24  CFR  891.100(d)  and  24  Date  Grant^ 
CFR  891.165.  Reason  Wt 

Project/Activity:  Tremont  Terrace,  Fort  needed  for  th 

Worth,  TX;  Project  Number:  11 3-HDOl 8/  secondarv  fin 

TX21-Q001-001.  of  San  Jose 


i/fii  fquirement:  Section  891. 100(d) 
amendment  of  the  amount  of 
advance  funds  prior  to 
Section  891.165  provides  that 
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is  18  months  from  the  date 
limited  exceptions  up  to  24 
roved  by  HUD  on  a  case-by- 
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January  7.  2003. 
'ajved;  Additional  time  was 
City  Council  to  approve  the 
ncing  commitment  by  the  city 


Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  W&shington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  391.165. 
Project/Activity:  Venable  Apartments  at 

Stadium  Place,  Baltimore.  MID;  Project 
Number:  052-EE036/MD06-S001-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7.  2003. 

Reason  Waived:  Additional  time  was 
needed  to  review  the  secondary  financing 
documents  and  for  the  project  to  reach  initial 
closing. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  .\ssistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/ofjorH  24  CFR  891.165. 
Project/Activity:  AHEPA  410.  Incorporated, 

Daytona  Beach.  FL;  Project  Number:  067- 
EEl 10/FL29-S001-009. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7,  2003. 

Reason  Waived:  HUD  needed  additional 
time  to  process  the  revised  Firm 
Commitment  application  and  for  the  project 
to  reach  initial  closing. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  fiegu/of/on:  24  CFR  891.165. 
Project/Activity:  AHEPA  23— III 

Apartments,  Montgomery,  AL;  Project 
Number:  062-EE046/ALb9-S001-O02. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by -case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7.  2003. 

Reason  Waived:  The  project  experienced 
delays  while  the  sponsor  attempted  to  obtain 
secondary  financing  in  order  to  meet  funding 
shortfalls. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
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SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu7af/o/j;  24  CFR  891.165. 
Project/Activity:  South  Daytona  Good 

Samaritan  Housing,  South  Daytona  Beach, 
FL;  Project  Number:  067-EE111/FL29-S001- 
011. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7,  2003. 

Reason  Waived:  Delays  were  experienced 
by  the  project  while  the  sponsor  attempted  to 
obtain  secondary  financing  and  to  redesign 
the  project. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/oton;  24  CFR  891.165. 
Project/ Activity:  Ottawa  River  Estates, 

Toledo,  OH;  Project  Number:  042-HD072/ 
OH12-Q971-004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  fi-om  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis, 
r       Granted  By:  John  C.  Weicher.  Assistant 
Secretary' for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7,  2003. 

Reason  Waived:  The  sponsor  is  currently 
tied  up  in  litigation  concerning  the  sale  of  the 
land  designated  for  the  project. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/afion:  24  CFR  891.165. 
Project/Activity:  Melvin  T.  Walls  Manor, 

Ypsilanti,  MI;  Project  Number:  044-EE070/ 
MI23-S000-003. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  7,  2003. 

Reason  Waived:  The  owner  needed 
additional  time  to  obtain  funds  from  other 
sources  and  to  redesign  the  project. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/afion;  24  CFR  891.165. 
Project/Activity:  Concerned  Care, 

Incorporated,  Kansas  City,  MO;  Project 
Number:  084-HD033/MO16-Q001-001. 


Nature  of  Requireirtent:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  10,  2003. 

Reason  Waived:  The  owner  needed 
additional  time  to  complete  site  negotiations, 
and  for  the  city  to  review  and  approve  the 
final  plat  process.  The  engineers  needed 
•  additional  time  to  complete  the  land 
disturbance  plan  and  drainage  study,  which 
delayed  the  architect's  completion  of  the 
drawings.  ? 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/af/on;  24  CFR  891.165. 
Project/Activjty:  Defran  Consumer  Home, 

Delran,  NJ;  Project  Number:  035-HD046/ 
NJ39-Q001-015. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as       c, 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  < 

Date  Granted:  January  20,  2003. 

Reason  Waived:  Delays  were  incurred  by 
the  project  while  the  sponsor  obtained 
control  of  another  site. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/ation;  24  CFR  891.165. 
Project/Activity:  Holiday  Heights  VOA 

Living  Center,  Bradenton,  FL;  Project 
Number:  067-HD079/FL29-Q001-004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  10,  2003. 

Reason  Waived:  Delays  were  experienced 
by  the  project  while  the  sponsor  attempted  to 
acquire  secondary  financing. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/afion:  24  CFR  891.165. 
Project/Activity:  AHEPA  489  Apartments, 

New  Port  Richey,  FL;  Project  Number:  067- 
EE109/FL29-S001-007. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 


reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. , 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  10,  2003. 

Reason  Waived:  Delays  were  experienced 
by  the  project  while  the  owner  prepared  the 
closing  documents. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regu/afion;  24  CFR  891.165. 
Project/Activity:  Meadow  Park,  Sarasota, 

FL;  Project  Number:  067-EE106/FL29-S001- 
001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  10,  2003. 

Reason  Waived:  Additional  time  was 
needed  for  the  owner  to  revise  the  firm 
commitment  application  and  for  HUD  to 
reprocess  the  documents. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Ridgeview  Terrace -Q. 

Ashtabula.  OH;  Project  Number:  042-HD084/ 
OH12-Q991-005. 

Nature  Of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-'case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  10.  2003. 

Reason  Waived:  The  project  experienced 
delays  due  to  community  opposition. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  iiegu/afion.  24  CFR  891.165. 
Project/Activity:  NBA  Dogwood  Plaza, 

Boise.  ID;  Project  Number:  124-EE020/ID16- 
SOOl-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
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"    Date  Granted:  lanuary  10.  2003. 

Reason  Waived:  The  project  experienced 
delays  while  the  sponsor  located  another  site 
since  the  purchase  price  of  the  original  site 
exceeded  its  appraised  value. 

Contact:  Willie  Speanmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SVV..  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Azalea  Place  Apartments. 

Vancouver,  WA;  Project  Number:  126- 
HD029/OR16-Q001-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capita!  advance  is  18 
months  from  the  dale  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  13,  2003. 

Reason  Waived;  Additional  time  was 
needed  for  the  owner  to  complete 
modifications  based  on  Clark  County's 
building  permit  requirements. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington,  DC  20410-8000: 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Harvard  Square,  Irvine, 

CA;  Project  Number:  143-HD011/CA43- 
QOOl-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  Case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  15,  2003. 

Reason  Waived:  Delays  were  incurred  by 
the  project  due  to  additional  time  needed  to 
correct  unexpected  site  conditions,  and  to 
comply  with  requirements  of  the  city's 
planning  commission  and  permit  office. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration..  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/otion.  24  CFR  891.165. 
Project/Activity:  Project  Live  Xl Consumer 

Home,  East  Orange,  NJ;  Project  Number:  031- 
HD098/NJ39-Q991-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  22.  2003. 

Reason  Waived:  HUD  needed  additional 
time  to  review  the  initial  closing  documents. 
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Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  i?egu/a^/on;  24  CFR  891.165. 
Project/Activity:  Community  Options 

Middlesex,  Old  Bridge,  NJ;  Project  Number: 
031-HD111/NJ39-Q001-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  28,  2003. 

Reason  Waived:  Additional  time  was 
needed  because  the  sponsor  had  to  obtain 
control  of  a  different  site  from  the  site 
"identified"  in  the  application. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone;  (202)  708-3000. 

•  flegu/of/on:  24  CFR  891.165. 
Project/Activity:  Judson  Terrace  Lodge,  San 

Luis  Obispo,  CA;  Project  Number:  122- 
EE163/CA16-.S991-014. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dale  Granted:  January  28.  2003. 

Reason  Waived:  Additional  time  was 
needed  to  transfer  land  from  an  adjacent 
property  to  the  Section  202  project  in  order 
to  provide  adequate  access  to  the  Section  202 
project. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000;   • 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Main  Street  New  Hope 

Courtyard  Apartments,  Los  Angeles,  CA; 
Project  Number:  122-HD127/CA16-Q991- 
011. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:- John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  30,  2003. 

Reason  Waived:  Additional  time  was 
needed  to  prepare  the  initial  closing 
documents. 

Contort;  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 


'     •  flegu/aton;  24  CFR  891.165. 

Project/Activity:  Cinnaminson  Consumer 
House,  Cinnaminson,  NJ;  Project  Number: 
035-HD044/NJ39-Q991-008. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  30,  2003. 

Reason  Waived:  HUD  needed  additional 
time  to  review  the  documents  and  schedule 
the  initial  closing. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  /?egu/afion;  24  CFR  891.165. 
Project/Activity:  Yakubian  Homes,  Alton, 

IL;  Project  Number:  072-HD110/IL06-Q991- 
007. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Januan,'  30,  2003. 

Reason  Waived:  Additional  time  was 
needed  to  process  and  issue  the  Firm 
Commitment  application. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000: 
telephone:  (202)  708-3000. 

•  /?(?gu/af/on;  24  CFR  891.165. 
Project/Activity:  Community  Options  Siek 

Road,  Butler.  NJ;  Project  Number:  031- 
HD110/NJ39-Q001-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  is 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  fi  r  Housi no-Federal  Housing 
Commissioner. 

Date  Granted:  January  30,  2003. 

Reason  Waived:  The  sponsor  needed  more 
time  to  obtain  control  of  a  different  site  from 
the  site  "identified"  in  the  application. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regu/afjo/7;  24  CFR  891.165. 
Project/Activity:  Chesapeake  Supportive 

Housing.  Inc..  Chesapeake.  VA:  Project 
Number:  051-HD074/VA36-Q981-O05. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
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months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as. 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  31,  2003. 

Reason  Waived:  The  sponsor  and  co- 
sponsor  needed  additional  time  to  gain  title 
to  the  property  and^cfess  to  city 
infrastructure  for  the'pSoject  site  from  the 
Chesapeake  Redevelopment  and  Housing 
Authority. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington.  EX:  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Community  Hope  V 

Group  Home.  Washington  Township.  NJ; 
Project  Number:  031-HD123/NJ39-QO01- 
014. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  31.  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  find  an  alternate  site 
capable  of  alterations  for  accessibility.  The 
sponsor  also  needed  to  resolve  issues 
resulting  from  a  change  in  contractors  and 
the  project's  cost. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  431  Seventh  Street. 
SW..  W.ishington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/a^/on.  24  CFR  891.165. 
Project/Activity:  Edgecomb  Woods. 

Windham.  ME;  Project  Number:  024-EE053/ 
ME36-S001-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  31,  2003. 

Reason  Waived:  The  sponsor/owner 
needed  additional  time  to  locate  an  alternate 
site. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regu/of/on;  24  CFR  891.165. 
Project/Activity:  Community  Hope  III 

Group  Home.  Mt.  Olive  Township.  NJ; 
Project  Number:  031-HD115/NJ39-<J001- 
006. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 


reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Februar\'  12.  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  find  an  alternate  site 
capable  of  alterations  for  accessibility.  The 
sponsor  also  needed  to  resolve  issues 
resulting  from  a  change  in  contractors  and 
the  project's  cost. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  /?egu/o//on;  24  CFR  891.165. 
Project/Activity:  Union  City  Senior 

Housing.  Union  Citv.  CA;  Project  Number: 
121-EE136/CA39-S001-007. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  Issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Februar\-  12.  2003. 

Reason  Waived:  The  project  has  not  been 
able  to  reach  initial  closing  due  to  delays  in 
obtaining  secondary  financing,  plan  permits, 
and  a  state  prevailing  wage  determination. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/o//on;  24  CFR  891.165. 
Project/Activity:  Hillsborough  County  VOA 

Living  Center  III.  Tampa.  FL;  Project  Number: 
067-HD080/FL29-Q001-005. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  dale  of  issuance  with 
limited  exceptions  up  to  24  months., as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Wf  icher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  * 

Date  Granted:  February  12.  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  redesign  the  projeci  and 
re-bid  the  C(  nstruction  contracts.  The 
sponsor  also  needed  additional  time  to 
resolve  remaining  issues  and  to  prepare 
closing  docun.  mts. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  fieguyofion.  24  CFR  891.165. 
Project/Activity:  Creekside  Gardens,  Paso 

Robles,  CA;  Project  Number:  122-EE162/ 
CA16-S991-013. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
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reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  Hl'D  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  12,  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  bring  the  project  in  at  a 
reasonable  cost. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S\V..  Washington,  DC  20410-8000: 
telephone:  (2021  708-3000. 

•  flegu/or/on;  24  CFR  891.165. 
Project/Activitv:  Hill  House,  Cleveland. 

OH:  Project  Nuniber:  042-HD088/OH12- 
QOOl-002. 

Nature  of  Requiremen{:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  13,  2003. 

Reason  IVoiVed;  HUD  needed" additional 
time  to  review  and  approve  secondary 
financing  documents  received  from  the  Ohio 
Department  of  Mental  Health. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  A.ssistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000: 
telephone:  (202)  708-3000. 

•  flegu/o//on;  24  CFR  891.165. 
Project/ Activity:  Go-Getters,  Incorporated. 

Princess  Anne,  MD;  Project  Number:  052- 
EE035/MD06-S001-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  H'UD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  13,  2003. 

Reason  Waived:  The  project  experienced 
delays  due  to  problems  in  securing  a 
contractor  at  reasonable  cost. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000: 
telephone:  (202)  708-3000. 

•  flegu/afion:  24  CFR  891.165. 
Project/Activity:  NCR  of  Harborcreek, 

Harborcreek.  PA:  Project  Number:  033- 
EE105/PA28-S001-003. 

Nature  of  Requirement:  Section  891.165 
fTrovides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis.     _P 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
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February  13.  2003. 
d:  The  sponsor  needed 
secure  a  new  prime 


contractor,  new  legal  counsel,  and  additic^nal 
funding. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Depsirtment  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegii/afion;  24  CFR  891.165. 
Project /Activity:  Pohatcong  Consumer 

Home,  Phillipsburg,  NJ;  Project  Number: 
031-HD124/NJ39-Q001-016. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housiiig-Federal  Housing 
Commissioner. 

Date  Granted:  February  13.  2003. 

Reason  Waived:  The  project  experienced 
delays  because  the  owner  needed  to  redo  the 
original  drawings  because  of  the  excessive 
cost.  A  contractor  had  to  be  found  who  was 
willing  to  do  the  work  at  a  reasonable  cost. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/aton;  24  CFR  891.165. 
Project/Activity:  Clark  Place,  Winchester, 

KY;  Project  Number:  083-HD063/KY36- 
QOO 1-004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  The  project  has  been 
delayed  because  of  environmental  concerns 
as  well  as  difficulties  in  obtaining  gap 
financing.  Additional  time  was  needed  to 
reach  initial  closing. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/aton;  24  CFR  891.165. 
Project/Activity:  Independence  Park 

Apartments,  Farrell,  PA;  Project  Number: 
033-HD056/PA28-Q001-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
re.servation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  The  project  experienced 
delays  because  a  new  site  had  to  be  located. 
It  was  discovered  that  the  original  site  had 
unsuitable  fill  thafcould  not  feasibly  be 
removed  and  replaced  with  suitable  fill. 


Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/of/on;  24  CFR  891.165. 
Project/Activity:  Rhinelander  Disabled 

Housing,  Rhinelander,  Oneida  County.  Wl; 
Project  Number:  075-HD063/WI39-Q991- 
004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  The  owner  needed 
additional  time  to  locate  an  acceptable  site. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  i?egu7afjon:  24  CFR  891.165. 
Project/Activity:  Brookview  Gardens, 

Toledo,  OH;  Project  Number:  042-HD087/ 
OH12-Q001-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
re.servation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing- 
Commissioner. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  HUD  needed  additional 
time  to  resolve  issues  with  the  sponsor/ 
owner  regarding  operating  costs  and 
architectural  concerns. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/at/on;  24  CFR  891.165. 
Project/Activity:  McTaggert  Court  I,  Stow, 

OH;  Project  Number:  042-HD089/OH12- 
QOOl-003. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  The  sponsor/owner 
needed  additional  time  to  find  an  alternate 
site  twice  due  to  neighborhood  opposition. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street,. 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 
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•  flegu/ot/on:  24  CFR  891.165. 
Project/Activity:  YMCA  of  Metropolitan 

Chicago,  IL;  Project  Number:  071-EE141/ 
IL06-S981-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  The  sponsor/owner 
needed  additional  time  for  the  Firm 
Commitraentto  be  issued  and  initial  "^losing 
to  occur. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Oak  Tree  Apartments, 

Corporation,  Huntington,  WV;  Project 
Number:  045-HD031/WV15-Q001-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptionrup  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  28,  2003. 

Reason  Waived:  HUD  needed  additional 
time  to  process  the  Firm  Commitment 
application  in  order  for  the  project  to  reach 
initial  closing. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/af/on.  24  CFR  891.165. 
Project/ Activity:  Bluegrass  Village, 

Georgetown,  KY;  Project  Number:  083- 
HD062/KY36-Q001-003. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  4,  2003. 

Reason  Waived:  The  sponsor/owner  had 
difficulty  obtaining  additional  gap  financing. 
Project  delays  were  caused  by  environmental 
concerns  and  zoning  issues. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Rhinelander  Elderly 

Housing.  Rhinelander,  WI;  Project  Number: 
075-EE090/WI39-S991-010. 


Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
.  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis.  - 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  4.  2003. 

Reason  Waived:  HUD  needed  additional 
time  to  process  initial  closing  documents. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  fleguyation;  24  CFR  891.165. 
Project/Activity:  George  &  Lois  Brown 

Estates,  Henderson,  NV;  Project  Number: 
125-HD067/NV25-Q991-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  5.  2003. 

Reason  Waived:  The  project  could  not 
proceed  to  initial  closing  due  to  a  lengthy 
delay  in  obtaining  a  survey,  and  also  issues 
involving  secondary  financing  documents. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washin^on,  DC  20410-8000; 
telephone:  (202)  708-3000.  •     ' 

•  flegu/atjon.  24  CFR  891.165. 
Project/Activity:  Stanton  Accessible 

Apartments,  Stanton,  CA:  Project  Number: 
143-HD008/CA43-Q981-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  5.  2003. 

Reason  Waived:  The  owner  needed 
additional  time  to  resolve  a  funding  issue.    - 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Browns  Memorial  Manor. 

Rochester.  NY;  Project  Number:  014-EE200/ 
NY06-S001-006. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund     - 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant    . 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
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Date  Granted:  March  1 3 .  2003 . 

Reason  Waived:  HUD  needed  additional 
time  to  review  the  firm  commitment 
application. 

-•    Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/arion;  24  CFR  891.165. 
Project /Activity:  St.  Jude  Manor,  Akron, 

OH;  Project  Nttmber:  042-EE112/OH12- 
S991-005. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  14.  2003. 

Reason  Waived:  The  project  incurred 
delays  due  to  a  site  change  and  the  need  to 
prepare  the  environmental  study  and  site 
plans  for  the  new  site. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000.  ^  ' 

•  flegu/of/on:  24  CFR  891.165. 
Project/Activity:  Hayworth  Housing.  Los 

Angeles,  CA;  Project  Number:  122-HD118/ 
CA16-Q991-O02. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  14,  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  find  aa  acceptable  site. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Nader  Building, 

Zanesville.  OH;  Project  Number:  043-EE072/ 
OH16-S001-004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Maich  14,  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  prepare  the  plans  and 
specifications  for  the  change  in  development 
methods,  to  obtain  a  demolition  permit,  and 
for  the  field  office  to  submit  a  request  to 
combine  this  project  with  the  Sponsor's 
recently  funded  Section  202  project. 
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•  Regulation:  24  CFR  891.165. 
Project/Activity:  LaPlaya  Apartments,  San 

Franci.sco,  CA;  Project  Number:  121-HD065/ 
CA39-Q981-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  17,  2003. 

Reason  Waived:  Additional  time  is  needed 
to  resolve  the  Building  Permit  appeal  issue 
and  to  complete  the  legal.requirements  for 
initial  closing. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC 20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Ka'u  Group  Home,  Ka'u, 

HI;  Project  Number:  140-HD024/HI110- 
QOOl-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  bdsis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  1 7,  2003. 

Reason  Waived:  Delays  were  caused 
because  the  sponsor  had  difficulty  securing 
an  acceptable  site. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  McDowell  County 

Housing  Action  Network,  Gary.  WV;  Project 
Number:  045-EE014/WV15-S001-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  17.  2003. 

Reason  Waived:  The  project  incurred 
delays  due  to  a  site  change,  and  the  need  to 
prepare  the  environmental  study  and  site 
plans  for  the  new  site. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  AHEPA  Lehigh  Chapter  60 

Apartments,  Allentown,  PA;  Project  Number: 
034-EE104/PA26-S001-004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
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reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  19,  2003. 

Reason  Waived:  The  Owner  needed 
additional  time  to  resolve  issues  with  the 
title  and  to  get  a  lien  removed  from  the  site. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.160. 
Project/Activity:  Reseda  Horizons, 

Northridge,  CA;  Project  Number:  122- 
HD136/CA16-Q001-O07. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  21,  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  due  to  a  site  change  and  the 
subsequent  development  of  contract 
documents  for  the  new  site. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Union  Seniors,  Los 

Angeles,  CA;  Project  Number:  122-EE133/ 
CA16-S981-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  JohnC.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  23,  2003. 
■    Reason  Waived:  Additional  time  was 
needed  for  the  field  office  to  approve  the  new 
site,  issue  the  Firm  Commitment,  and  for  the 
project  to  reach  initial  closing. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/afion:  24  CFR  891.165. 
Project/Activity:  Hale  O  Mana'o  Lana  Hou 

II,  Wailuku  Maui,  HI;  Project  Number:  140- 
HD015/HI110-Q961-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration-of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 


Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  24,  2003. 

Reason  Waived:  Additional  time  was 
needed  to  resolve  legal  issues  involving  the 
partial  release  of  the  site. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410-8000;      » 
telephone:  (202)  708-3000. 

•  flegu/af/on.  24  CFR  891.165. 
Project/Activity:  AHEPA  23— III 

Apartments,  Montgomery,  AL;  Project 
Number:  062-EE046/AL09-S001-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  25,  2003. 

Reason  Waived:  Additional  time  was 
needed  to  obtain  additional  funds  and  to 
prepare  for  initial  closing. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/aWon;  24  CFR  891.165. 
Project/Activity:  Floyd-Kress  Homes. 

Frederick.  MD;  Project  Number:  052-HD043/ 
MD06-Q001-003. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  26,  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  obtain  permits  from  the 
local  government. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegti/af/on;  24  CFR  891.165. 
Project/Activity:  Pensdale  Apartments, 

Philadelphia,  PA;  Project  Number:  034- 
EE100/PA26-S991-009. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  28.  2003. 

Reason  Waived:  The  project  incurred 
delays  due  to  the  length  of  time  it  took  to 
relocate  several  commercial  businesses  in  the 
property. 


Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegu/aOon.  24  CFR  891.165. 
Project/Activity:  Nanaikeola  Senior 

Apartments.  Waianae,  HI;  Project  Number: 
140-EE019/HI10-S991-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  ' 

Date  Granted:  March  31 ,  2003. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  search  for  additional  funds 
from  outside  sources.  The  project  incurred 
delays  due  to  the  need  to  redesign  the 
project. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410-8000; 
telephone:  (202)  708-3060. 

•  flegi/ya<;on;  24  CFR  891.165. 
Project/Activity:  Hall  Commons,- 

Bridgeport.  CT;  Project  Number:  017-EE063/ 
CT26-S001-006. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advancse  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  31.  2003. 

Reason  Waived:  The  project  experienced 
significant  delays  because  the  sponsor  had  to 
replace  the  original  architect  and  engineering 
team. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Seneca  County  VOA, 

Tiffin,  OH;  Project  Number:  042-EE120/ 
OH12-S001-004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By;  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  31,  2003. 

Reason  Waived:  The  owner  needed 
additional  time  to  get  approval  from  the 
Environmental  Protection  Agency  for  the 
sewer  tap  permit. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
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Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000: 
telephone:  (202)  708-3000. 

•  f?egu/anon;  24  CFR  891.165.     ' 
Project/Activitv:  H\\\  House,  Cleveland. 

OH;  Project  Number:  042-HD088/OH 1 2- 
QOOl-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  VVeicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  13.  2003! 
.  Reason  Waived:  HUD  needed  additional 
time  to  review  and  approve  secondan,' 
financing  documents  received  from  the  Ohio 
Department  of  Mental  Health. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  .Street, 
SW.,  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  flegii/ofion;  24  CFR  891.205. 

Project /Activitv:  Immanuel  Courtyard  III, 
Omaha.NE;  Project  Number:  103-EE027/ 
NE26-S02 1-001. 

Nature  uf  Requirement:  Section  891.205 
provides  that  Section  202  project  owners  be 
single-purpose  corporations. 

Granted  By:  John  C.  iVeicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  28,  2003. 

Reason  Waived:  The  project  will  be  built 
adjacent  to  the  sponsor's  existing  Section  202 
project  and  one  owner-entity  would  promote 
greater  service  provision,  significant  cost 
savings,  and  coordinated  administrative 
maintenance. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington.  DC  20410-8000; 
telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.410(c). 
Project/Activity:  Pioneer  Square 

Apartitients,  Spokane,  WA;  Project  Number: 
171-EH002. 

Nature  of  Requirement:  Section  891.410 
relates  to  admission  of  families  to  projects  for 
elderly  or  handicapped  families  that  received 
reservations  under  section  202  of  the 
Housing  Act  of  1959  and  housing  assistance 
under  section  8  of  the  U.S.  Housing  Act  of 
'1937.  Section  8^1.410(ci  limits  occupancy  to 
very  low-income  elderly  persons:  that  is, 
households  of  one  or  more  persons  at  least 
one  of  whom  is  62  years  of  age  at  the  time 
of  initial  occupancy. 

Granted  By:  John  C,  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Gmnted:  January  30.  2003. 

Reason  Waived:  The  Northwest/ Alaska 
Multifamily  Hub  requested  permission  to 
waive  the  age  requirements  of  the  subject 
property.  The  owner/management  agent  of 
the  subject  pM'oject  has  requested  permission 
to  waive  the  elderly  and  low-income 
requirements  to  alleviate  the  current 
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24  CFR  902.33  (c). 
ctiiity:  ALOOl.  Housing  Authority 
ng  lam  District,  Birmingham,  AL. 


Nature  of  Requirement:  Section  902.33(c) 
addresses  reporting  compliance  dates. 
Unaudited  financial  statements  are  required 
two  months  after  the  fiscal  year  end  of  a 
public  housing  agency  (PHA)  and  audited 
financial  statements  are  required  no  later 
than  9  months  after  the  PHA's  fiscal  year 
end.  in  accordance  with  the  Single  Audit  Act 
and  OMB  Circular  A-133  of  the  Office  of 
Management  and  Budget  (OMB). 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  24.  2003. 

Reason  Waived:  PHA's  auditor's  license 
-  was  revoked  prior  to  audit  financial 
submission.  This  created  a  circumstance 
beyond  the  PHA's  control  for  getting 
information  submitted  to  Real  Estate 
Assessment  Center  (REAC).  PHA  was  granted 
extension  of  June  30,  2003.- 

Contact:  Judy  Wojciechowski,  Director, 
Office  of  Troubled  Agency  Recovery,  Office 
of  Public  and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC  20410- 
5000;  telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  FL057.  Palatka  Housing 

Authority,  Palatka,  FL. 

Nature  of  Requirement:  Section  902.33(c) 
addresses  reporting  compliance  dates. 
Unaudited  financial  statements  are  required 
two  months  after  the  fiscal  year  end  of  a 
public  housing  agency  (PHA)  and  audited 
financial  statements  are  required  no  later 
than  9  months  after  the  PHA's  fiscal  year 
end.  in  accordance  with  the  Single  Audit  Act 
and  OMB  Circular  A-133  of  the  Office  of 
Management  and  Budget  (OMB). 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  3.  2003. 

Reason  Waived:  PHA  experienced  several 
managerial/operational  problems  since  early 
2002.  Both  the  Executive  Director  and 
Finance  Director  were  suspended  and  then 
terminated.  In  addition,  the  Florida  State 
Attorney's  Office  and  HUD's  Office  of 
Inspector  General  (OIG)  were  currently 
investigating  the  agency's  financial  situation. 
Without  certification  from  these  agencies,  the 
PHA  could  not  complete  its  audit. 

Contact:  Judy  Wojciechowski,  Director, 
Office  of  Troubled  Agency  Recovery,  Office 
of  Public  and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington.  DC.  20410- 
5000;  telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  IL039,  Kankakee  County 

Housing  Authority,  Kankakee,  IL. 

Nature  of  Requirement:  Section  902.33(c) 
addresses  reporting  compliance  dates. 
Unaudited  financial  statements  are  required 
two  months  after  the  fiscal  .year  end  of  a 
'  public  housing  agency  (PHA)  and  audited 
financial  statements  are  required  no  later 
than  9  months  after  the  PHA's  fiscal  year 
end,  in  accordance  with  the  Single  Audit  Act 
and  OMB  Circular  A-133  of  the  Office  of 
Management  and  Budget  (OMB). 

Granted  By:  Paula  O.  Blunt,  for  Michael 
Liu,  Assistant  Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  April  2,  2003. 

Reason  Waived:  The  PHA  had  reporting 
problems  for  FY  2001  and  an  Independent 


Public  Accountant  (IPA)  conflict  of  interest 
problem  for  FY  2002.  These  issues  hindered 
the  PHA's  ability  to  submit  its  audit  reports 
to  REAC  in  a  timely  manner. 

Contact:  Judy  Wojciechowski,  Director, 
Office  of  Troubled  Agency  Recovery,  Office 
of  Public  and  Indian  Housing.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC  20410- 
5000;  telephone:  (202)  708-4932. 

•  flegu/afion.  24  CFR  902.33(c). 
Project/Activity:  TX036,  Housing  Authority 

of  the  City  of  Borger,  Borger,  TX. 

Nature  of  Requirement:  Section  902.33(c) 
addresses  reporting  compliance  dates. 
Unaudited  financial  statements  are  required 
two  months  after  the  fiscal  year  end  of  a 
public  housing  agency  (PHA)  and  audited 
financial  statements  are  required  no  later 
than  9  months  after  the  PHA's  fiscal  year 
end,  in  accordance  with  the  Single  Audit  Act 
and  OMB  Circular  A-133  of  the  Office  of 
Management  and  Budget  (OMB). 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  7,  2003. 

Reason  Waived:  PHA  stated  that  HUD's 
OIG  had  its  financial  books  from  July  23, 
2002,  through  November  20,  2002,  which 
affected  its  ability  to  submit  the  audit  report 
to  REAC  in  a  timely  manner. 

Contact:  Judy  Wojciechowski,  Director, 
Office  of  Troubled  Agency  Recovery,  Office 
of  Public  and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC  20410- 
5000;  telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  982.207(b)(3). 
Project/Activity:  San  Francisco  Housing 

Authority  (SFHA),  San  Francisco,  CA.  The 
SFHA  requested  a  waiver  of  a  selection 
preference  regulation  in  order  to  select 
Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA)-eligible  families  to  occupy 
61  of  the  units  receiving  project-based 
voucher  assistance  at  the  68-unit  Derek  Silva 
project. 

Nature  of  Requirement:  Section 
982.207(b)(3),  which  governs  tenant  selection 
under  the  project-based  voucher  program, 
states  that  a  housing  agency  may  adopt  a 
preference  for  admission  of  families  that 
include  a  person  with  disabilities,  but  may 
not  adopt  a  preference  for  persons  with  a 
specific  disability. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  19,  2003. 

Reason  Waived:  Since  by  law  only  persons 
with  HIV/ AIDS  may  occupy  units  developed 
with  HOPWA  funds,  a  public  housing  agency 
may  only  authorize  occupancy  of  such  units 
that  also  receive  project-based  voucher 
assistance  by  persons  with  HIV/ AIDS. 
Therefore,  in  selecting  families  to  refer  to  the 
owner  for  occupancy  of  these  units,  the 
SFHA  will  have  to  pass  over  persons  on  its 
waiting  list  until  it  reaches  a  person  with 
HIV/ AIDS  who  is  interested  in  moving  into 
one  of  these  units  at  the  Derek  Silva  project. 

Contact:  Gerald  Benoit,  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
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SW.,  Room  4210,  Washington,  DC  20410- 
5000;  telephone:  (202)  708-0477. 

•  flegu/af/on;  24  CFR  982.207(b)(3). 
Project/Activity:  Anaheim  Housing 

Authority  (AHA),  Anaheim,  CA.  The  /VHA 
requested  a  waiver  of  a  selection  preference 
regulation  in  order  to  select  Housing 
Opportunities  for  Persons  with  HIV/AIDS 
(HOPWA)  eligible  families  to  occupy  22  units 
receiving  project-based  voucher  assistance  at 
the  23-unit  Casa  Alegre  project. 

Nature  of  Requirement:  Section 
982.207(b)(3)  states  that  a  housing  agency 
may  adopt  a  preference  for  admission  of 
families  that  include  a  person  with 
disabilities,  but  may  not  adopt  a  preference 
for  persons  with  a  specific  disability. 

Granted  By:  Michael  Liu,  Assistant  • 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  26,  2003. 

Reason  Waived:  Since  by  law  only  persons 
with  HIV/ AIDS  may  occupy  units  developed 
with  HOPWA  funds,  a  public  housing  agency 
may  only  authorize  occupancy  of  such  units 
that  also  receive  project-based  voucher 
assistance  by  persons  with  HIV/AIDS. 
Therefore,  in  selecting  families  to  refer  to  the 
owner  for  occupancy  of  these  units,  the 
SFHA  will  have  to  passover  persons  on  its 
waiting  list  until  it  reaches  a  person  with 
HIV/ AIDS  who  is  interested  in  moving  into 
one  of  these  units  at  the  Casa  Alegre  Silva 
project. 

Contact:  Gerald  Benoit,  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Room  4210.  Washington,  DC  20410- 
5000;  telephone:  (202)  708-0477. 

•  Regulation:  24  CFR  982.207(b)(3). 
Project/Activity:  San  Francisco  Housing 

Authority  (SFHA),  San  Francisco,  CA.  The 
SFHA  requested  a  waiver  of  a  selection 
preference  regulation  in  order  to  select 
Housing  Opportunities  for  Persons  with  HIV/ 
AIDS  (HOPWA)  eligible  families  to  occupy  8 
of  the  18  units  receiving  project-based 
voucher  assistance  at  the  Dudley  Hotel. 

Nature  of  Requirement:  Section 
982.207(b)(3)  states  that  a  housing  agency 
may  adopt  a  prefere  ice  for  admission  of 
families  that  include  a  person  with 
disabilities,  but  may  not  adopt  a  preference 
for  persons  with  a  specific  disability. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  26,  2003. 

Reason  Waived:  Since  by  law  only  persons 
with  HIV/ AIDS  may  occupy  units  developed 
with  HOPWA  funds,  a  public  housing  agency 
may  only  authorize  occupancy  of  such  units 
that  also  receive  project-based  voucher 
assistance  by  persons  with  HIV/ AIDS. 
Therefore,  in  selecting  families  to  refer  to  the 
owner  for  occupancy  of  these  units,  the 
SFHA  will  have  to  pass  over  persons  on  its 
waiting  list  until  it  reaches  a  person  with 
HIV/ AIDS  who  is  interested  in  moving  into 
one  of  these  units  at  the  Dudley  Hotel. 

Contact:  Gerald  Benoit,  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing,  DepaFtment  of  Housing  and 


Urban  Development.  451  Seventh  Street, 
SW.,  Room  4210,  Washington,  DC  20410- 
5000;  telephone;  (202)  708-0477. 

•  Regulation:  24  CFR  982.505(d). 
Project/Activity:  Brookline  Housing 

Authority  (BHA),  Brookline,  MA.  The  BHA 
requested  a  special  exception  payment 
standard  that  exceeds  120  percent  of  the  fair 
market  rent  as  a  reasonable  accommodation 
for  a  disabled  housing  choice  voucher 
program  participant.  The  participant  suffers 
from  bi-polar  disorder  that  makes  her  unable 
to  manage  her  personal  finances,  solve  daily 
problems,  and  render  reasonable  judgment 
decisions  regarding  her  personal  safety. 

Nature  of  Requirement:  Section  982.505(d) 
allows  a  PHA  to  approve  a  higher  payment 
standard  within  the  basic  range  for  a  family 
that  includes  a  person  with  a  disability  as  a 
reasonable  accommodation  in  accordance 
with  24  CFR  Part  8. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  January  21,  2003. 

Reason  Waived:  .Xpproval  of  the  waiver 
was  granted  to  allow  a  disabled  housing 
choice  voucher  participant  to  rent  a  unit  with 
on-site  supervision  and  assistance  with  living 
activities,  without  which  she  would  not  be 
able  to  live  independently. 

Confocf:  Gerald  Benoit,  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.,  Room 
4210,  Washington,  EXZ  20410-5000; 
telephone:  (202)  708-0477. 

•  Regulation:  24  CFR  982.505(d) 
Project/Activity:  Housing  Authority  of  the 

City  of  Los  Angeles  (HACLA).  Los  Angeles, 
CA.  The  HACLA  requested  a  special 
exception  payment  standard  that  exceeds  120 
percent  of  the  fair  market  rent  as  a  reasonable 
accommodation  for  a  housing  choice  voucher 
program  participant  with  a  disabled  family 
member.  The  family  member  suffers  from 
brain  damage  and  has  a  developmental 
disability. 

Nature  of  Requirement:  Section  982.505(d) 
allows  a  PHA  to  approve  a  higher  payment 
standard  within  the  basic  range  for  a  family 
that  includes  a  person  with  a  disability  as  a 
reasonable  accommodation  in  accordance 
with  24  CFR  Part  8. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  4,  2003. 

Reason  Waived:  Approval  of  the  waiver 
was  granted  to  allow  a  housing  choice 
voucher  participant  to  rent  a  unit  close  to  the 
medical  care  facilities  that  are  required 
frequently  by  the  disabled  family  member. 

Contact:  Gerald  Benoit,  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4210,  Washington.  DC  20410-' 
5000;  telephone:  (202)  708-0477. 

•  Regulation:  24  CFR  983.51 

Project/Activity:  San  Francisco  Housing 
Authority  (SFHA),  San  Francisco,  CA.  The 
SFHA  requested  a  waiver  of  competitive 
selection  of  owner  proposals. 
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Nature  of  Requirement:  Section  983.51 
requires  competitive  selection  of  owner 
proposals  in  accordance  with  a  housing 
authority's  HUD-approved  advertisement  and 
unit  selection  policy. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  28.  2003. 

Beason  Waived:  Competitive  selection  was 
waived  since  Valencia  Gardens  had  already 
undergone  a  competitive  selection  process 
for  a  HOPE  VI  grant. 

.  Confacf:  Gerald  Benoit,  Director.  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs.  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
"Urban  Development,  451  Seventh  Street, 
SW..  Room  4210,  Washington,  DC  20410- 
5000:  telephone:  (202)  708-0477. 

•  Regulation:  24  CFR  983.51  and  Section 
II  subpsrt  E  of  the  January  16.  2001.  Federal 
Register  Notice,  Revisions  to  PHA  Project- 
Based  Assistance  (PEA)  Program;  Initial 
Guidance. 

Project /Activity:  Oakland  Housing 
Authority  (OHA),  Oakland.  CA.  The  OHA 
requested  a  waiver  of  competitive  selection 
of  owner  proposals  and  an  exception  to  the 
initial  guidance  to  permit  it  to  attach  PBA  to 
Mandela  Gateway  that  will  be  located  in  a 
census  tract  with  a  poverty  rate  of  52  percent. 

Nature  of  Requirement:  Section  983.51 
requires  competitive  selection  of  owner 
proposals  in  accordance  with  a  housing 
authority's  HUD-approved  advertisement  and 
'  unit  selection  policy.  Section  II  subpart  E  of 
the  initial  guidance  requires  that  in  order  to 
meet  the  Department's  goal  of 
deconcentration  and  expanding  housing  and 
economic  opportunities,  the  projects  must  be 
in  census  tracts  with  poverty  rates  of  less 
than  20  percent. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  4,  2003. 

Reason  Waived:  Competitive  selection  was 
waived  since  the  project  developer/partner 
was  already  competitively  selected  as  a 
HOPE  VI  partner  by  the  OHA.  Approval  of 
the  exception  for  deconcentration  was 
granted  since  Mandela  Gateway  is  in  a  HUD- 
designated  Enhanced  Enterprise  Community, 
Hhe  purpose  of  which  is  to  open  new 
businesses,  and  create  jobs,  housing,  and  new 
educational  and  healthcare  opportunities. 
These  goals  are  consistent  with  the  goals  of 
deconcentrating  poverty  and  expanding 
housing  and  economic  opportunities. 

Contact:  Gerald  Benoit,  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4210,  Washington,  DC  20410- 
5000;  telephone:  (202)  708-0477. 

•  Regulation:  24  CFR  983.51  and  Section 
II  subpart  E  of  the  January  16,  2001,  Federal 
Register  Notice,  Revisions  to  PHA  Project- 
Based  Assistance  (PBA)  Program;  Initial 
Guidance. 

Project/ Activity:  Dayton  Metropolitan 
Housing  Authority  (DMHA),  Dayton,  OH. 
The  DMHA  requested  a  waiver  of 
competitive  selection  of  owner  proposals  and 


an  exception  t(  the  initial  guidance  to  permit 
it  to  attach  PBi  i  to  Dayton  View  Commons 
that  will  be  loc  ated  in  a  census  tract  with  a 
poverty  rate  of  50  percent. 

Nature  of  Re  juirement:  Section  983.51 
requires  comp(  titive  selection  of  owner 
proposals  in  ac  cordance  with  a  housing 
authority's  HU  D-approved  advertisement  and 
unit  selection    loHcy.  Section  II  subpart  E  of 
the  initial  guic  ance  requires  that  in  order  to 
meet  the  Depai  tment's  goal  of 
deconcentratia  n  and  expanding  housing  and 
economic  opp(  rtunities,  the  projects  must  be 
iti  census  tract  i  with  poverty  rates  of  less 
than  20  percen  t. 

Granted  By:  ^lichael  Liu,  Assistant  ' 
Secretary  for  P  iblic  and  Indian  Housing. 

Do/e  Gra7?fe(  :  February  13,  2003. 

Reason  Waned: Competitive  selection  was 
waived  since  t  le  project  was  competitively 
awarded  nine   lercent  Low  Income  Housing 
Tax  Credits  thi  Qugh  the  Ohio  Housing 
Finance  Agenc  y.  Approval  of  the  exception 
for  deconcentr  ition  was  granted  since  Dayton 
View  Common  i  is  a  HOPE  VI  project,  the 
purpose  of  wh  ch  is  to  transform  public 
housing  throuj  h:  changing  the  physical 
shape  of  publii  housing;  establishing  positive 
incentives  for  i  esident  self-sufficiency  and 
comprehensiv(  services  that  empower 
residents;  pror  loting  mixed-income 
communities;  i  nd  forging  partnerships  with 
other  agencies,  local  governments,  nonprofit 
organizations,  ind  private  businesses  to 
leverage  suppc  rt  and  resources.  These  goals 
are  consistent  vith  the  goals  of 
deconcentratir  g  poverty  and  expanding 
housing  and  e(  onomic  opportunities. 

Contact:  Get  dd  Benoit,  Director,  Housing 
Voucher  Mana  ;ement  and  Operations 
Division,  Offic  ;  of  Public  Housing  and 
Voucher  Progr  ims.  Office  of  Public  and 
Indian  Housin  ],  Department  of  Housing  and 
Urban  Develof  ment,  451  Seventh  Street, 
SW..  Room  42  0,  Washington,  DC  20410- 
5000;  telephor  e:  (202)  708-0477. 

•  Regulatioi  :  24  CFR  983.51  and  Section 
II  subpart  E  of  he  January  16,  2001,  Federal 
Register  Notio  s,  Revisions  to  PHA  Project- 
Based  Assistar  ce  (PBA)  Program;  Initial 
Guidance. 

Project/ Actv  ity:  Tacoma  Housing 
Authority  (TH  V).  Tacoma.  WA.  The  THA 
requested  a  ws  iver  of  competitive  selection 
of  owner  propi  isals  and  an  exception  to  the 
initial  guidanc  s  to  permit  it  to  attach  PBA  to 
Hillside  Terra(  e  Phase  II  that  will  be  located 
in  a  census  tra  ;t  with  a  poverty  rate  of  28.9 
percent. 

Nature  ofRt  quirement:  Section  983.51 
requires  compf  Jtitive  selection  of  owner 
proposals  in  ai  cordance  with  a  housing 
authority's  HI  D-approved  advertisement  and 
unit  selection  jolicy.  Section  II  subpart  E  of 
the  initial  guic  ance  requires  that  in  order  to 
meet  the  Depa  tment's  goal  of 
deconcentrati<  n  and  expanding  housing  and 
economic  opp  )rtunities,  the  projects  must  be 
in  census  trad  s  with  poverty  rates  of  less 
than  20  percei  t. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  F  ublic  and  Indian  Housing. 

Date  Granie  1:  March  4,  2003. 

Reason  Wai  'ed:  Competitive  selection  was 
waived  since  I  le  project  had  already  gone 
through  two  n  unds  of  competitive  selection. 


It  competed  for  Low  Income.  Housing  Tax 
Credits  through  the  Washington  State 
Housing  Finance  Commission  and  was 
competitively  awarded  $250,000  by  the 
Washington  State  Housing  Trust  Fund. 
Approval  of  the  exception  for 
deconcentration  was  granted  since  the 
number  of  assisted  units  in  this  project  was 
reduced  from  60  units  of  public  housing  to 
51  assisted  units  including  the  five  that 
receive  PBA.  Also,  the  city  of  Tacoma  is  a 
HUD-designated  Renewal  Community 
(formerly  Enterprise  Community),  the 
purpose  of  which  is  to  open  new  businesses, 
and  create  jobs,  'nousing,  and  new 
educational  and  healthcare  opportunities  for 
thousands  of  Americans.  These  goals  are 
consistent  -with  the  goals  of  deconcentrating 
poverty  and  expanding  housing  and 
economic  opportunities. 

Contact:  Gerald  Benoit,  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4210,  Washington,  DC  20410- 
5000;  telephone:  (202)  708-0477. 

•  Regulation:  24  CFR  983.51  and  Section 
11  subpart  E  of  the  January  16,  2001,  Federal 
Register  Notice,  Revisions  to  PHA  Project- 
Based  Assistance  (PBA)  Program;  Initial 
Guidance.  • 

Project/Activity:  Chicago  Housing 
Authority  (CHA),  Chicago,  IL.  The  CHA 
requested  a  waiver  of  competitive  selection 
of  owner  proposals  and  an  exception  to  the 
initial  guidance  to  permit  it  to  attach  PBA  to 
600  South  Wabash  that  will  be  located  in  a 
census  tract  with  a  poverty  rate  of  24  percent.  ? 

Nature  of  Requirement:  Regulations  at  24 
CFR  983.51  requires  competitive  selection  of 
-owner  proposals  in  accordance  with  a 
housing  authority's  HUD-approved 
advertisement  apd  unit  selection  policy. 
Section  II  subpart  E  of  the  initial  guidance 
requires  that  in  order  to  meet  the 
Department's  goal  of  deconcentration  and 
expanding  housing  and  economic 
opportunities,  the  projects  must  be  in  census 
tracts  with  poverty  rates  of  less  than  20 
percent. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  12,  2003. 

Reason  Waived:  Competitive  selection  was 
waived  since  600  Wabash  had  gone  through 
several  competitive  rounds  including  the 
City  of  Chicago  Department  of  Housing's 
competition  for  low-income  housing  tax 
credits,  the  Chicago  Low  Income  Housing 
Trust  Fund  Affordable  Rents  for  Chicago 
competition,  the  HUD  Shelter  Plus  Care 
application  process,  and  the  IHDA  Affordable 
Housing  Tax  Credit  competition.  Approval  of 
the  exception  for  deconcentration  was 
granted  since  between  1990  and  2000  the 
population  of  the  two  community  areas  in 
which  the  project  is  located,  the  Loop  and 
Near  South  Side,  grew  by  37  and  39  percent, 
respectively.  There  was  a  23  percent  increase 
in  the  number  of  businesses  and  a  20  percent 
increase  in  the  number  of  wage  earners 
during  the  same  time  period.  This  is 
consistent  with  the  goals  of  deconcentrating 
poverty  and  expanding  housing  and 
economic  opportunities. 
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Contact:  Gerald  Benoit.  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4210,  Washington,  DC  20410- 
5000;  telephone:  (202)  708-0477. 

•  Regulation:  24  CFR  983.51  and  Section 

II  subpart  E  of  the  January  16,  2001,  Federal 
Register  Notice,  Revisions  to  PHA  Project- 
Based  Assistance  (PBA)  Program;  Initial 
Guidance. 

Project/Activity:  Cuyahoga  Metropolitan 
Housing  Authority  (CMHA),  Cleveland,  OH. 
The  CMHA  requested  a  waiver  of  competitive 
selection  of  owner  proposals  and  an 
exception  to  the  initial  guidance  to  permit  it 
to  attach  PBA  to  Cleveland  New  Construction 

III  in  census  tracts  with  poverty  rates  that 
range  from  30.5  to  54.2  percent. 

Nature  of  Requirement:  Section  983.51 
requires  competitive  selection  of  owner 
proposals  in  accordance  with  a  housing 
authority's  HUD-approved  advertisement  and 
unit  selection  policy.  Section  II  subpart  E  of 
the  initial  guidance  requires  that  in  order  to 
meet  the  Department's  goal  of 
deconcentration  and  expanding  housing  and 
economic  opportunities,  the  projects  must  be 
in  census  tracts  with  poverty  rates  of  less 
than  20  percent. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  18,  2003. 

Reason  Waived:  The  CMHA  was  awarded 
funds  by  the  Department  to  provide  housing 
to  replace  approximately  350  units  of 
obsolete  multifamily  housing  that  were 
demolished  in  the  neighborhoods  of  Hough 
and  Glenville.  Cleveland  New  Construction 
(CNC)  III  is  one  of  the  projects  designed  to 
replace  234  of  the  350  units  demolished. 
Competitive  selection  was  waived  since  the 
CMHA's  partner  in  the  development  of  CNC 
III  was  competitively  selected  in  September 
2000.  Approval  of  the  exception  for 
deconcentration  was  granted  since  40  units 
of  the  CNC  III  project,  in  which  the  CMHA 
plans  to  attach  PBA  will  be  located  in 
Cleveland's  HUD-designated  Empowerment 
Zone,  the  purpose  of  which  is  to  open  new 
businesses,  and  create  jobs,  housing,  and  new 
educational  and  healthcare  opportunities. 
These  goals  are  consistent  with  the  goals  of 
deconcentrating  poverty  and  expanding 
housing  and  economic  opportunities. 

Contact:  Gerald  Benort,  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office«of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4210,  Washington,  DC  2041C(- 
5000;  telephone:  (202)  708-0477. 

•  Regulation:  Section  II  subpart  E  of  the 
January  16,  2001,  Federal  Register  Notice, 
Revisions  to  PHA  Project-Based  Assistance 
(PBA)  Program;  Initial  Guidance. 

Project/Activity:  Housing  Authority  of  New 
Orleans  (HANO),  New  Orleans,  LA.  the 
HANO  requested  an  exception  to  the  Initial 
Guidance  for  three  developments  that  are 
located  in  census  tracts  with  poverty  rates 
greater  than  20  percent.  The  HANO's  request 
for  an  exemption  for  the  following  three 


projects  was  based  upon  a  need  for  decent 
and  affordable  housing  in  the  city  and 
continued  improvement  in  areas  where 
millions  of  dollars  have  been  spent  to 
rehabilitate  blighted  housing  in  a  city  where 
one  third  of  the  housing  stock  was  built  prior 
to  1940. 

Nature  of  Requirement:  Section  II  subpart 
E  of  the  initial  guidance  requires  that  in  order 
to  meet  the  Department's  goal  of 
deconcentration  and  expanding  housing  and 
economic  opportunities,  the  projects  must  be 
in  census  tracts  with  poverty  rates  of  less 
than  20  percent. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted:  January  6,  2003. 
Reason  Waived:  The  City  of  New  Orleans 
developed  an  Impact  Neighborhood  Strategy 
(INS)  that  promotes  rehabilitating  projects  in 
cluster  areas,  bringing  together  public  and 
private  sector  resources.  The  focus  of  this 
initiative  is  the  establishment  of  partnerships 
between  the  city,  financial  institutions, 
neighborhood  churches,  and  community- 
based  organizations.  By  pooling  public  and 
private  funds,  these  partnerships  create  a 
variety  of  housing  programs  targeting 
homeownership,  owner-occupied 
rehabilitation,  and  investor-owned 
rehabilitation.  The  City  of  New  Orleans 
identified  six  INS  areas.  The  goals  of  the  INS 
areas  are  consistent  with  the  goals  of 
deconcentrating  poverty. 

Contact:  Gerald  Benoit.  Director,  Housing 
Voucher  Management  and  Operations 
Division.  Office  of  Public  Housing  and 
Voucher  Programs.  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4210,  Washington,  DC  20410- 
5000;  telephone:  (202)  708-0477. 

•  Regulation:  Section  II  subpart  F  and 
subpart  E  of  the  January  16,  2001,  Federal 
Register  Notice,  Revisions  to  PHA  Project- 
Based  Assistance  (PBA)  Program;  Initial 
Guidance. 

Project/Activity:  Manchester  Housing  and 
Redevelopment  Authority  (MHRA). 
Manchester,  NH.  The  MHRA  requested  an 
exception  to  the  Initial  Guidance  on  revisions 
to  the  project-based  assistance  (PBA)  program 
published  in  the  Federal  Register  on  January 
16,  2001,  regarding  the  25  percent  cap  on  the 
number  of  units  in  a  building  to  which  PBA 
can  be  attached.  This  exception  was 
requested  for  four  sites  owned  and  managed 
by  Families  in  Transition  (FIT),  to  which  the 
MHRA  intends  to  attach  sui:h  assistance.  The 
MHRA  also  requested  an  exception  in  regard 
to  deconcentration  for  a  project  owned  by  the 
Neighborhood  Housing  Service  (NHS). 

Nature  of  Requirement:  Section  II  subpart 
F  of  the  Initial  Guidance,  states  that  a  PHA 
may  not  enter  into  an  agreement  or  housing 
assistance  payments  (HAP)  contract  to 
provide  project-based  voucher  assistance  for 
more  than  25  percent  of  the  units  in  any  one 
building,  except  for  dwelling  units  that  are 
specifically  made  available  for  elderly 
families,  disabled  families,  and  families 
receiving  supportive  services.  Section  II 
subpart  E  of  the  Initial  Guidance  requires  that 
all  new  PBA  agreements  or  HAP  contracts  be 
for  units  in  census  tracts  with  poverty  rates 
of  less  than  20  percent,  unless  HUD 


specifically  approves  an  exception.  The 
aforementioned  Initial  Guidance  requires  that 
a  PBA  contract  may  only  be  approved  if  it  is 
consistent  with  the.goal  of  deconcentrating 
poverty  and  expanding  housing  and 
economic  opportunities. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted:  March  4.  2003. 
Reason  Waived:  Approval  of  the  exception 
regarding  the  25  percent  cap  was  granted 
because  all  four  of  the  sites  owned  and 
managed  by  FIT  will  are  leased  to  families 
receiving  supportive  services.  FIT  provides  a 
considerable  array  of  services,  including  case 
management,  therapeutic  services, 
community  meetings,  educational 
workshops,  employment  and  advanced 
computer  training  program,  childcare, 
transportation,  and  linkages  to  numerous 
other  service  providers.  In  regards  to 
deconcentration.  the  NHS  proposes  to 
provide  PBA  for  six  units  at  25  Brook  Street/ 
15-19  Temple  Court.  There  are  several 
housing  and  economic  development 
activities  going  on  in  the  census  tract  where 
these  projects  are  located.  The  Verizon 
Wireless  Arena  opened  one  year  ago  and  is 
bringing  numerous  sporting  and 
entertainment  venues  to  Manchester  that 
stimulate  restaurant,  hotel,  and  retail  activity; 
a  sizeable  residential  development  is  planned 
for  the  block  at  the  corner  of  Bridge  and  Elm 
Street  that  will  include  210  units  that  are  to 
be  "upscale  and  co.stly  '  thereby  reducing  the 
concentration  of  low-income  households  in 
the  census  tract;  renovations  are  underway  to 
the  offices  at  Hampshire  Plaza  at  1000  Elm 
Street  as  well  as  to  the  retail  and  office  space 
at  the  Chase  Building  at  1037-1043  Elm 
Street.  The  Smith  Dow  Block  at  1382-1480 
Elm  Street  was  also  renovated  a  couple  of 
years  ago  considerably  upgrading  the  68 
residential  units  there.  Additional  planned 
improvements  include  streetscape 
improvements  at  Lowell  and  Elm  Streets  and 
the  widening  of  Granite  Street. 

Con racf:  Gerald  benoit.  Director,  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs.  Office  of  Public  and 
Indian  Housing.  Department  of  Housing  and 
Llrban  Development,  451  Seventh  Street. 
SW.,  Room  4210,  Washington,  DC  20410- 
5000,  telephone:  (202)  708-0477. 

•  Regulation:  Section  II  subpart  F  of  the 
January  16,  2001.  Federal  Register  Notice, 
Revisions  to  PHA  Project-Based  Assistance 
(PBA)  Program;  Initial  Guidance. 

Project/Activitv:  Vermont  State  Housing 
Authority  (VSHA).  Montpelier.  VT.  The 
VSHA  requested  an  exception  to  the  Initial 
Guidance  on  revisions  to  the  project -based 
assistance  program  published  in  the  Federal 
Register  on  January  16,  2001.  regarcHng  the 
25  percent  cap  on  the  number  of  units  in  a 
building  to  which  PBA  can  be  attached.  This 
exception  was  requested  by  the  Housing 
Foundation.  Inc.  on  behalf  of  Templeton 
Court  Apartments,  to  which  VSHA  intends  to 
attach  such  assistance. 

Nature  of  Requirement:  Section  II  subpart 
F  of  the  Initial  Guidance  states  that  a  PHA 
may  not  enter  info  an  agreement  or  housing 
assistance  payments  contract  to  provide 
project-based  voucher  assistance  for  more 
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than  25  percent  of  the  units  in  any  one 
building,  except  for  dwelling  units  that  are 
specifically  made  available  for  elderly 
families,  disabled  families,  and  families 
receiving  supportive  services. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  4.  200.1. 

Reason  Waived:  Approval  of  the  exception 
was  granted  because  the  programs  at 
Templeton  Court  provide  services  to  people 
of  all  ages  and  include  a  strong  ernphasis  on 
self-sufficiency  and  economic  independence. 
To  this  objective.  Templeton  Court 
Apartments  provide  a  considerable  array  of 
supportive  services  which  include  activities 
for  children  such  as  playgroups,  homework 
clubs,  mentoring  program  with  students  from 
Dartmouth  College:  and  for  adults,  GED 
classes,  and  both  the  voucher  family  self- 
sufficiency  program  and  voucher 
'homeownership  program. 

Confact;  Gerald  Benoit.  Director.  Housing 
Voucher  Management  and  Operations 
Division.  Office  of  Public  Housing  and 
Voucher  ProgramsjOffice  of  Public  and 
Indian  Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SVV..  Room  4210.  Washington.  DC  20410-  . 
5000:  telephone:  (202)  70B-0477. 

•  Regulation:  Section  II  subpart  E  of  the 
January  16.  2001.  Federal  Register  Notice. 
Revisions  to  PHA  Project-Based  Assistance 
(PBA)  Program:  Initial  Guidance. 

Project/Activitv:  Si.  Paul  Public  Housing 
Agency  (SPPHA),  St.  Paul.  MN,  The  SPPHA 
requested  an  exception  to  the  initial  guidance 
to  permit  it  to  attach  PBA  to  North  Grotto, 
a  building  that  is  in  a  census  tract  with  a. 
poverty  rate  of  22.8  percent. 

.  Nature  of  Requirement:  Section  II  subpart 
E  of  the  initial  guidance  requires  that  in  order 
to  meet  the  Department's  goal  of 
deconcentration  and  expanding  housing  and 
economic  opportunities,  the  projects  must  be 
in  census  tracts  with  poverty  rates  of  less 
than  20  percent. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  7.  2003. 

Reason  Waived:  Approval  of  the  exception 
for  deconcentration  was  granted  since  the  . 
"Grotto  is  within  165  yards  of  a  Hl!D- 
designated  Enterprise  Community  the  goals 
of  which  are  to  open  new  businesses,  create 
jobs,  housing,  and  new  educational  and 
healthcare  opportunities.  These  goals  are 
consistent  with  the  goals  of  deconcentrating 
poverty  and  expanding  housing  and 
economic  opportunities. 

Con/orf;  Gerald  Berioit.  Director.  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs.  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4210, Washington,  DC  20410-0: 
telephone:  (202)  708-0477. 

•  Regulation:  Section  II  subpart  E  of  the 
January  16.  2001,  Federal  Register  Notice,. 
Revisions  to  PHA  Project-Based  Assistance 
(PBA)  Program:  Initial  Guidance. 

Project/ Activitv:  Chicago  Housing 
Authority  (CHA)',  Chicago,  IL.  The  CHA 
requested  an  exception  to  the  initial  guidance 
to  permit  it  to  attach  PBA  to  Roosevelt  Tower 
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HABC  requested  an  exception  to  the  initial 
guidance  to  permit  it  to  attach  PBA  to 
Barrister  Court,  a  project  that  will  be  located 
in  a  census  tract  with  a  poverty  rate  of  24.9 
percent. 

Nature  of  Requirement:  Section  II  subpart 
E  of  the  initial  guidance  requires  that  in  order 
to  meet  the  Department's  goal  of 
deconcentration  and  expanding"  housing  and 
economic  opportunities,  the  projects  must  be 
in  census  tracts  with  poverty  rates  of  less 
than  20  percent. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  24,  2003. 

Reason  Waived:  Approval  of  this  waiver 
was  granted  because  Barrister  Court  is  in  a 
HUD-designated  Empowerment  Zone,  the 
purpose  of  which  is  to  open  new  businesses, 
and  create  jobs,  housing,  and.  new 
educational  and  healthcare  opportunities. 
These  goals  are  consistent  with  the  goals  of 
deconcentrating  poverty  and  expanding 
housing  and  economic  opportunities. 

Contact:  Gerald  Benoit.  Director.  Housing 
Voucher  Management  and  Operations 
Division,  Office  of  Public  Housing  and 
Voucher  Programs,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Room  4210,  Washington.  DC  20410- 
5000:  telephone:  (202)  708-0477. 

IV.  Regulatory  Waivers  Granted  by  the 
Office  of  Policy  Development  and  Research 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the  -- 
description  of  the  waiver  granted. 

•  Regulation:  24  CFR  84.83(f). 

Project/Activity:  Cooperative  Agreement 
number  H-21375CA,  titled,  "Success 
Measures  Guidebook  Revision"  awarded  to 
McAuley  Institute.  8380  Colesville  Road. 
Silver  Spring.  MD  20910-6255.  A  waiver  of 
intellectual  property  rights  was  granted  for 
this  Cooperative  Agreement. 

Nature  of  Requirement:  The  waiver  of 
intellectual  property  rights  provides  that 
HUD  will  have  a  permanent  right  to  publish 
or  reproduce  the  Revised  Guidebook  .and 
that  HUD  waives  its  right  to  make  derivative, 
or  other  permissible  uses  of  the  Revised 
Guidebook.  It  further  acknowledges  that  HLTD 
has  no  copyright  interest  in  McAuley 's 
original  Guidebook,  or  the  Revised 
Guidebook  to  be  developed  under  the  terms 
of  the  Cooperative  Agreement  that  will  be 
awarded  to  McAuley. 

Granted  By:  Alberto  F.  Trevino,  Assistant 
Secretary  for  the  Office  of  Policy 
Development  and  Research. 

Date  Granted:  March  12,  2003. 

Reason  Waived:  Request  from  Grantee  to 
protect  copyright  of  the  original  Guidebook. 

Contact:  Patrick  J.  Tewey.  Director,  Office 
of  Policy  Development  and  Research, 
Contract  and  Program  Control  Division, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410-6000:  telephone: 
(202)  708-1796. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart94- 

[AMS-FRL-7S61^] 

Control  of  Emissions  From  New  Marine 
Diesel  Engines 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  rule  restores 
certain  regulatory  text  that  was  adopted 
for  recreational  marine  diesel  engines 
on  November  8,  2002  and  corrects 
several  tyjftgraphical  errors  that  do  not 
afiect  the  substance  of  the  regulations. 
On  February  28,  2003,  we  promulgated 
a  final  rule  for  Category  3  marine  diesel 
engines.  In  doing  so,  we  inadvertently 
supplanted  some  sections  of  the 
regulatory  text  that  were  adopted  in  the 
November  8,  2002  final  rule  for 
recreational  marine  diesel  engines.  This 
final  rule  restores  that  regulatory  text. 


DATES:  This  c  irect  final  rule  is  effective 
on  Novembei  3,  2003  without  further 
notice,  unlesi  we  receive  adverse 
comments  by  October  20,  2003  or 
receive  a  reqi  lest  for  a  public  hearing  by 
October  6,  20  33.  If  we  receive  any 
adverse  comi  lents  on  this  direct  final 
rule  or  receiv  3  a  request  for  a  hearing    . 
within  the  tii  le  frame  described  above, 
we  will  publi  sh  a  timely  withdrawal  in 
the  Federal  negister  informing  the 
public  that  this  rule  will  not  take  effect. 
ADDRESSES:  Qomments:  All  comments 
and  material^  relevemt  to  this  action 
should  be  submitted  to  Public  Docket 
No.  OAR-20i3-00046. 

Docket:  Materials  relevant  to  this 
rulemaking  are  in  Public  Dockets  A- 
2000-01  and|A-2001-ll  at  the 
following  adiress:  EPA  Docket  Center 
{EPA/DC),  Public  Reading  Room,  Room 
B102,  EPA  West  Building,  1301 
Constitution  l\ venue,  NW.,  Washington, 
DC.  The  EPAJ  Docket  Center  Public 
Reading  Rooln  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Mimday  through  Friday, 
except  on  go'  'emment  holidays.  You 


can  reach  the  Air  Docket  by  telephone 
at  (202)  566-1742  and  by  facsimile  at 
(202)  566-1741.  You  may  be  charged  a 
reasonable  fee  for  photocopying  docket 
materials,  as  provided  in  40  CFR  part  2. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Stout,  Assessment  and  Standards 
Division,  e-mail  stout.aIan@epa.gov, 
voice-mail  (734)  214-4636. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Regulated  Entities 

This  action  will  affect  companies  and 
persons  that  manufacture,  sell,  or 
import  into  the  United  States  new 
marine  compression-ignition  engines  for 
use  on  vessels  flagged  or  registered  in 
the  United  States;  companies  and 
persons  that  make  vessels  that  will  be 
flagged  or  registered  in  the  United  States 
and  that  use  such  engines;  and  the 
owners  or  operators  of  such  U.S. 
vessels.  Affected  categories  and  entities 
include  the  following: 


Category 


NAICS 
code^ 


Examples  of  potentially  affected  entities 


Industry 
Industry 


333618 
336611 


Manufacturers  of  new  marine  diesel  engines. 
Manufacturers  of  marine  vessels. 


a  North  American  Industry  Classification  System  (NAICS). 


This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
regarding  entities  likely  to  be  affected  by 
this  action.  To  determine  whether 
particular  activities  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  regulations.  You  may  direct 
questions  regarding  the  applicability  of 
this  action  as  noted  in  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  Air  Docket  Number  OAR-2003- 
0046.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  Docket  in 
the  EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  firom  8:30  a.m.  to  4:30  p.m., 


Monday  thro  ugh  Friday,  excluding  legal 
holidays.  Thi ;  telephone  number  for  the 
Public  Readi  ig  Room  is  (202)  566-1744, 
and  the  telep  lone  number  for  the  Air 
Docket  is  (20  I)  566-1742. 

2.  Electron  ic  Access.  This  direct  final 
rule  is  available  electronically  from  the 
EPA  Intemetl  Web  site.  This  service  is 
free  of  chargi  i,  except  for  any  cost 
incurred  for  ntemet  connectivity.  The 
electronic  ve  rsion  of  this  final  rule  is 
made  availal  le  on  the  date  of 
publication  (  n  the  primary  web  site 
listed  below.  The  EPA  Office  of 
Transportati(  in  and  Air  Quality  also 
publishes  Fe  ieral  Register  notices  and 
related  docu  nents  on  the  secondary 
web  site  listt  d  below. 


1.  http-.Z/wwif^. 
EPA-AIR 
use  Seeurcb 


.epa.gov/docs/fedrgstr/ 
l^ither  select  desired  date  or 
features). 


2.  bttp://ww^. 
What's  1 
rulemaking 


Please  notp 
between  the 
the  documeiits 
which  the 
downloaded 


epa.gov/otaq  (look  in 
or  under  the  specific 
topic) 


that  due  to  differences 
software  used  to  develop 
and  the  software  into 
di^cument  may  be 

format  changes  may  occur. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  summit  comments  on  this 
direct  final  rule  as  described  in  this 
section.  You  should  note  that  we  are 
also  publishing  a  notice  of  proposed 
rulemaking  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register, 
which  matches  the  substance  of  this 
direct  final  rule.  Yoiu*  comments  on  this 
direct  final  will  be  considered  to  also  be 
applicable  to  that  notice  of  proposed 
rulemaking.  If  we  receive  any  adverse 
conunents  on  this  direct  final  rule  or 
receive  a  request  for  a  hearing  within 
the  time  frame  described  above,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public  ^ 
that  this  rule  will  not  take  effect.  We 
will  then  take  final  action  to  correct  the 
regulatory  text  in  a  final  rule  based  on 
the  accompanying  proposal.  We  will  not 
institute  a  second  comment  period. 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
nimiber  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  yoiu  comments  are  submitted 
within  the  specified  comment  period. 
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Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ej  sures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  OAR-2003-0046.  The 
system  is  an  "anon5Tnous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  luiless  you 
provide  it  in  the  body  of  your  conunent. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
docket@epa.gov  Attention  Air  Docket  ID 
No.  OAR-2003-0046.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  ADDRESSES  above.  These 
electronic  submissions  will  be  accepted 


in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Send  two  copies  of  your 
comments  to:  Air  Docket, 
Environmental  Protection  Agency, 
Mailcode:  6102T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC,  20460, 
Attention  Docket  ID  No.  OAR-2003- 
0046. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  EPA  Docket 
Center,  Room  B102,  EPA  West  Building. 
1301  Constitution  Avenue.  NW., 
Washington,  DC,  Attention  Air  Docket 
ID  No.  OAR-2003-0046.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hom-s  of  operation  as  identified    . 
in  Unit  I. 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  566-1741,  Attention  Docket  ID. 
No.  OAR-2001-0011. 

n.  Summary  of  Rule 

We  proposed  emission  standards  for   ^ 
Category  3  marine  diesel  engines  in  40 
CFR  part  94  on  May  29,  2002  (67  FR 
37548).  Before  finalizing  the  Category  3 
emission  standards,  we  promulgated 
emission  standards  for  recreational 
marine  diesel  engines  in  40  CFR  part  94 
(67  FR  68242,  November  8,  2002). 

We  adopted  final  emission  standards 
for  Category  3  marine  diesel  engines  on 
February  28,  2003  (68  FR  9746).  These 
changes  to  40  CFR  part  94  inadvertently 
supplanted  some  of  the  provisions  we 
had  recently  established  for  recreational 
marine  diesel  engines  in  November 
2002.  This  rule  would  correct  those 
errors;  these  corrections  are  intended 
merely  to  restore  the  regulatory  text  we 
originally  adopted  under  each  program, 
as  follows: 

•  40  CFR  94.8(a):  Restoring  the  text 
describing  the  emission  standards  for 
recreational  marine  diesel  engines  to 
Table  A-1. 

•  40  CFR  d4.8(e):  Restoring  the  text 
describing  the  not-to-exceed  standards 
for  recreational  marine  diesel  engines. 

•  40  CFR  94.9(a):  Restoring  the  text 
describing  the  useful-life  values  for 
recreational  marine  diesel  engines. 

•  40  CFR  94.12(h):  Renumbering  the 
provisions  regarding  flexibility  for 
small-volume  boat  builders. 

In  addition,  this  rule  corrects  several 
typographical  errors  that  do  not  affect 
the  substance  of  the  regulations: 

•  40  CFR  94.2:  Renumbering  the 
paragraph  designations  under  the 
definition  for  "New  vessel." 

•  40  CFR  94.8(e):  Removing  the 
model  year  for  Tier  2  standards  for 
Category  3  engines,  consistent  with 
§94.8(a)(2)(ii). 

•  40  CFR  94.9(a)(l)(iv):  Adding  the 
word  "engines"  to  complete  the 


sentence  describing  useful  life  values 
for  Category  3  engines. 

Because  EPA  views  the  provisions  of 
the  action  as  noncontroversial  and  does 
not  expect  adverse  comment,  it  is 
appropriate  to  proceed  by  direct  final 
rulemaking. 

If  we  receive  adverse  comment  on  one 
or  more  distinct  amendments, 
paragraphs,  or  sections  of  this 
rulemaking,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
indicating  which  provisions  will 
become  effective  and  which  provisions 
are  being  withdrawn  due  to  adverse 
comment.  Any  distinct  amendment, 
paragraph,  or  section  of  today's 
rulemaking  for  which  we  do  not  receive 
adverse  comment  will  become  effective 
on  the  date  set  out  above, 
notwithstanding  any  adverse  comment 
on  any  other  distinct  amendment, 
paragraph,  or  section  of  today's  rule. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  this  Executive 
Order.  The  Executive  Order  defines  a 
"significant  regulatory  action"  as  any  - 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may: 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or    • 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy,  - 
productivity,  competition,  jobs,  Uie 
environment,  public  health  or  safety,  or 
State,  Local,  or  Tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plarmed  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
,or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  direct  final  rule  is  not  a 
significant  regulatory  action  as  it  merely 
restores  previously  adopted  regulatory 
text  that  was  inadvertently  supplanted 
by  a  subsequent  rule  and  corrects 
several  typographical  errors  that  do  not 
affect  the  substance  of  the  regulations. 
There  are  no  new  costs  associated  with 
this  rule.  A  Final  Regulatory  Support 
Document  was  prepared  in  connection 
with  the  original  regulations  for 


54958         Federal  Register / Vol.  68,  No.  182 /Friday,  September  19,  2003 /Rules  and  Regulations 


recreational  marine  diesel  engines  as 
promulgated  on  November  8,  2002  (67 
FR  68242]  and  we  have  no  reason  to 
believe  that  our  analysis  in  the  original 
julemaking  is  inadequate.  The  relevant 
analysis  is  available  in  the  docket  for 
the  November  8,  2002  rulemaking  (A- 
2000-01)  and  at  the  following  internet 
address:  http://www.epa.gov/otaq/ 
marine.htm.  The  original  action  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review  luider  Executive 
Order  12866. 

B.  Paperwork  Reduction  Act 

This  direct  final  rule  does  not  include 
any  new  collection  requirements,  as  it 
merely  restores  previously  adopted 
regulatory  text  that  was  inadvertently 
supplanted  by  a  subsequent  rule  and 
corrects  several  typographical  errors 
that  do  not  affect  the  substance  of  the 
regulations.  The  information  collection 
requirements  (ICR)  for  the  original 
recreational  marine  diesel  rulemaking 
(67  FR  68242,  November  8,  2002)  were 
approved  on  January  31,  2003  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  at  seq.  (EPA 
#1897.04;  OMB  control  number  2060- 
0460).  We  published  notice  of  OMBs 
approval  on  February  28,  2003  (68  FR 
9778). 

C.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  direct  final  rule.  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  assessing  the  impacts  of  this 
final  rule  on  small  entities,  a  small 
entity  is  defined  as:  (1)  A  small  business 
that  meet  the  definition  for  business 
based  on  SBA  size  standards;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  This  direct  final 
rule  merely  restores  previously  adopted 
regulatory  text  that  was  inadvertently 
supplanted  by  a  subsequent  rule  and 
corrects  several  typographical  errors 
that  do  not  affect  the  substance  of  the 
regulations. 

Prior  to  proposing  the  original 
recreational  marine  diesel  rulemaking 
on  November  8,  2002,  EPA  conducted 
outreach  to  small  entities  and  convened 
a  Small  Business  Advocacy  Review 
(SBAR)  Panel  to  obtain  advice  and 
recommendations  of  representatives  of 


the  small  enl  ities  that  potentially  would 
be  subject  to  that  rule's  requirements  (67 
FR  68331).  Fbr  a  full  description  of  the 
Panel  procesi,  the  SBAR  report,  and  the 
Initial  Regulatory  Flexibility  Analysis 
(in  Chapter  a  of  the  Draft  Regulatory 
Support  Doc^unent),  refer  to  the  docket 
for  the  original  recreational  marine 
diesel  rulemaking  (Public  Docket  A- 
2000-01)  an<  the  following  internet 
address:  httpj /www. epa.gov/otaq/ 
marine.htm. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  t  le  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agenc  ies  to  assess  the  effects  of 
their  regulate  ry  actions  on  state,  local, 
^nd  tribal  go^  emments  and  the  private 
sector.  Undei  section  202  of  the  UMRA, 
EPA  generall  i  must  prepare  a  written 
statement,  in  ;luding  a  cost-benefit 
analysis,  for  |  )roposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditui  es  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sectoi ,  of  $100  million  or  more 
in  any  one  ye  ar.  Before  promulgating  an 
EPA  rule  for  vhich  a  written  statement 
is  needed,  se(  ;tion  205  of  the  UMRA 
generally  reqfiires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alt  ernatives  and  adopt  the 
least  costly,  i  lost  cost-effectiye,  or  least 
burdensome  i  ilternative  that  achieves 
the  objective!  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  ar  s  inconsistent  with 
applicable  la^  v.  Moreover,  section  205 
allows  EPA  t(  I  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burde  nsome  alternative  if  the 
Administrate :  publishes  with  the  final 
rule  an  expla|iation  of  why  such  an 
alternative  wi  is  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affe  :t  small  governments, 
including  tril  al  governments,  it  must 
have  develop  jd  under  section  203  of  the 
UMRA  a  sma  1  government  agency  plan. 
The  plan  muj  t  provide  for  notifying 
potentially  af  ected  small  governments, 
enabling  offic  ials  of  affected  small 
governments  ;o  have  meaningful  and 
timely  input  n  the  development  of  EPA 
regulatory  pn  iposals  with  significant 
federal  interg  jvemmental  mandates, 
and  informin  ;,  educating,  and  advising 
small  govemiients  on  compliance  with 


the  regulator] 


This  rale  c(  mtains  no  Federal 


mandates  for 
governments 


State,  local,  or  tribal 
IS  defined  by  the 


requirements. 


provisions  of  Title  II  of  the  UMRA.  The 
rule  imposes  lo  enforceable  duties  on 
any  of  these  %  Dvemmental  entities. 
Nothing  in  th  3  rule  would  significantly 


or  uniquely  affect  small  governments. 
EPA  has  determined  that  this  rule 
contains  no  federal  mandates  that  may 
result  in  expenditures  of  more  than 
$100  million  to  the  private  sector  in  any 
single  year.  This  direct  final  rule  merely 
restores  previously  adopted  regulatory 
text  that  was  inadvertently  supplanted 
by  a  subsequent  rule  and  corrects 
several  typographical  errors  that  do  not 
affect  the  substance  of  the  regulations. 
The  requirements  of  UMRA  therefore  do 
not  apply  to  this  action. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  £ind  responsibilities  among  the 
various  levels  of  govermnent." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  .State  law,  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  State  or  local  law, 
even  if  those  rules  do  not  have 
federalism  implications  (i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent).  Those 
requirements  include  providing  all 
affected  State  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority,  EPA  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
State  and  local  officials  regarding  the 
conflict  between  State  law  and 
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Federally  protected  interests  within  the 
agency's  area  of  regulatory 
responsibility. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  direct  final 
rule  merely  restores  previously  adopted 
regulatory  text  that  was  inadvertently 
supplanted  by  a  subsequent  rule  and 
corrects  several  typographical  errors 
that  do  not  affect  the  substance  of  the 
regulations.  Although  section  6  of 
Executive  Order  13132  did  not  apply  to 
the  original  recreational  marine  diesel 
rule  (67  FR  68242,  November  8,  2002), 
EPA  did  consult  with  representatives  of 
various  State  and  local  governments  in 
developing  that  rule.  EPA  has  also 
consulted  representatives  from 
STAPPA/ALAPCO,  which  represents 
state  and  local  air  pollution  officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (59  FR 
22951,  November  6,  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  rule  does  not  uniquely  affect  the 
communities  of  Indian  Tribal 
Governments.  Further,  no  circumstances 
specific  to  such  communities  exist  that 
would  cause  an  impact  on  these 
communities  beyond  those  discussed  in 
the  other  sections  of  this  rule.  This 
direct  final  rule  merely  restores 
previously  adopted  regulatory  text  that 
was  inadvertently  supplanted  by  a 
subsequent  rule  and  corrects  several 


typographical  errors  that  do  not  affect 
the  substance  of  the  regulations.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
section  5—501  of  the  Order  directs  the 
Agency  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant,  and  does  flot 
involve  decisions  on  environmental 
health  or  safety  risks  that  may 
disproportionately  affect  children. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution  or  use  of  energy. 
This  direct  final  rule  merely  restores 
previously  adopted  regulatory  text  that 
was  inadvertently  supplanted  by  a 
subsequent  rule  and  corrects  several 
typographical  errors  that  do  not  affect 
the  substance  of  the  regulations. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (such  as  materials 
specifications,  test  methods,  sampling 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  NTTAA 


directs  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  direct  final  rule  does  not  involve 
technical  standards.  It  merely  restores 
previously  adopted  regulatory  text  that 
was  inadvertently  supplanted  by  a 
subsequent  rule  and  corrects  several 
typographical  errors  that  do  not  affect 
the  substance  of  the  regulations.  Thus, 
we  have  determined  that  the 
requirements  of  the  NTTAA  do  not 
apply. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  Congress  and  the. 
Comptroller  General  of  the  United 
States.  We  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  before  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  direct 
final  rule  is  effective  on  November  3, 
2003. 

K.  Statutory  Authority 

The  statutory  authority  for  this  action 
comes  from  sections  114,  213,  and 
301(a)  of  the  Clean  Air  Act  as  amended 
(42  U.S.C.  7414,  7547,  and  7601(a)). 
This  action  is  a  rulemaking  subject  to, 
the  provisions  of  Clean  Air  Act  section 
307(d).  See  42  U.S.C.  7606(d)(1). 

List  of  Subjects  in  40  CFR  Part  94 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Confidential 
business  information.  Imports. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Vessels,  Warranties. 

Dated:  September  12.  2003. 
Marianne  Lamonl  Horinko, 

Acting  Administrator. 

■  For  the  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
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PART  94— CONTROL  OF  EMISSIONS 
FROM  MARINE  COMPRESSION- 
IGNrnON  ENGINES 

■  1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7522.  7523,  7524. 
7525.  7541,  7542,  7543.  7545,  7547,  7549, 
7550  and  7601(a). 
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Subpart  A-HAmended] 


■  2.  Sectioa  94.2  is  amended  by 
redesignati  ig  paragraphs  (l)(iii)(A)(2) 
and  (3)  of  t  le  definition  of  "New  vessel" 
as  paragrap  hs  {l)(iii)(B)  and  (C). 


■  3.  Section  94.8  is  amended  by  revising 
Table  A-1  in  paragraph  {a)(2)(i)  and 
paragraph  (e)  to  read  as  follows: 


Table  A-1.— Primary  Tier 


EngineSize  liters/cylinder,  rated  power 


disp.  <0.9  and  power  >37  kW  ... 
0.9  <  disp.  <1 .2  all  power  levels 
1 .2  <  disp.  <2.5  all  power  levels 
2.5  ^  disp.  <5.0  all  power  levels 


5.0  <  disp.  <15.0  all  power  levels  .... 
15.0  ^  disp.  <20.0  power  <3300  kW 
15.0  <:  disp.  <20.0  power  >3300  kW 
20.0  ^  disp.  <25.0  all  power  levels  .. 
25.0  <  disp.  <30.0  all  power  levels  .. 
disp.  >30.0  alt  power  levels 


Category 
Category 
Category 
Category 
Category 
Category 
Category 
Category 
Category 
Category 
Category 
Category 
Category 
Category 


§  94.8    Exhaust  amission  standards. 

(a)*  *  * 
(2)(i)*  •   • 


2  Exhaust  Emission  Standards  (g/kW-hr) 


Category 


Commercial  . 
Recreational 
Commercial  . 
Recreational 
Commercial  . 
Recreational 
Commercial  . 
Recreational 


■The  model  years  listed  indkate  the  model  years  for  which  1  he  specified  standards  start 


H  year* 

THC+NOx 
g/kW-hr 

CO  g/kW-hr 

PM  g/kW-hr 

2005 

7.5 

5.0 

0.40 

2007 

7.5 

5.0 

0.40 

2004 

7.2 

5.0 

0.30 

2006 

7.2 

5.0 

0.30 

2004 

7.2 

5.0 

0.20 

2006 

7.2 

5.0 

0.20 

2007 

7.2 

5.0 

0.20 

2009 

7.2 

5.0 

0.20 

2007 

7.8 

5.0 

0.27 

2007 

8.7 

5.0 

0.50 

2007 

9.8 

5.0 

0.50 

2007 

9.8 

5.0 

0.50 

2007 

11.0 

5.0 

0.50 

See  paragraph  (a)(2)(ii)  of  this  section 


(e)  Exhaust  emissions  from  Category  1 
and  Category  2  propulsion  engines 
subject  to  the  standards  (or  FELs)  in 
paragraph  (a),  (c),  or  (f)  of  this  section 
shall  not  exceed: 

(1)  Commercial  marine  engines,  (i) 
1.20  times  the  applicable  standards  (or 
FELs)  when  tested  in  accordance  with 
^e  supplemental  test  procediu«s 
specified  in  §  94.1-06  at  loads  greater 
than  or  equal  to  45  percent  of  the 
maximum  power  at  rated  speed  or  1.50 
times  the  applicable  standards  (or  FELs) 
at  loads  less  than  45  percent  of  the 
maximum  power  at  rated  speed. 

Cii)  As  an  option,  the  manufacturer 
may  choose  to  comply  with  limits  of 
1.25  times  the  applicable  standards  (or 
FELs)  when  tested  over  the  whole 
power  range  in  accordance  with  the 
supplemental  test  procedures  specified 
in  §  94.106,  instead  of  the  limits  in 
paragraph  (e)(l)(i)  of  this  section. 

(2)  Recreational  marine  engines,  (i) 
1.20  times  the  applicable  standards  (or 


FELs)  wher  tested  in  accordance  with 
the  suppler  lental  test  procedures 
specified  in  §  94.106  at  loads  greater 
than  or  equ  d  to  45  percent  of  the 
maximum  j  lower  at  rated  speed  and 
speeds  less  than  95  percent  of  maximum 
test  speed,  or  1.50  times  the  applicable 
standards  (( ir  FELs)  at  loads  less  than  45 
percent  of  t  le  maximum  power  at  rated 
speed,  or  1. 50  times  the  applicable 
standards  (i^r  FELs)  at  any  loads  for 
speeds  greater  than  or  equal  to  95 
percent  of  t  le  maximum  test  speed. 

(ii)  As  an  option,  the  manufacturer 
may  choose  to  comply  with  limits  of 
1.25  times  t  le  applicable  standards  (or 


FELs)  when 
power  rangi 


supplemeni  al  test  procedures  specified 


in  §94.106 


paragraph  ( !)(2)(i)  of  this  section. 


■  4.  Section 
paragraph  (i 


tested  over  the  whole 
in  accordance  with  the 


instead  of  the  limits  in 


94.9  is  amended  by  revising 
l)(1)  to  read  as  follows: 


§  94.9    Compliance  with  emission 
standards. 

(a)  *   *  * 

(1)  The  minimum  useful  life  is: 

(i)  10  years  or  1,000  hours  of 

operation  for  recreational  Category  1 

engines. 

(ii)  10  years  or  10,000  hours  of 
operation  for  commercial  Category  1 
engines. 

(iii)  10  years  or  20,000  hours  of 
operation  for  Category  2  engines. 

(iv)  3  years  or  10,000  hours  of 
operation  for  Category  3  engines. 

***** 

§94.12    [Amended] 

■  5.  Section  94.12  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(h)  and  reserving  paragraph  (f). 
[FR  Doc.  03-23848  Filed  9-18-03;  8:45  am] 
BILUNG  CODE  6SeO-«0-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  94 
[AMS-FRL-7561-3] 

Control  of  Emissions  From  New  Marine 
Diesel  Engines 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemciking. 

SUMMARY:  This  proposed  rule  restores 
certain  regulatory  text  that  was  adopted 
for  recreational  marine  diesel  engines 
on  November  8,  2002  and  corrects 
several  typographical  errors  that  do  not 
affect  the  substance  of  the  regulations. 
On  February  28,  2003,  we  promulgated 
a  final  rule  for  Category  3  marine  diesel 
engines.  In  doing  so,  we  inadvertently 
supplanted  some  sections  of  the 
regulatory  text  that  were  adopted  in  the 
November  8,  2002  final  rule  for 
recreational  marine  diesel  engines.  This 
notice  proposes  to  restore  that 
regulatory  text. 

We  are  publishing  in  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register  a  direct  final  rule  that  will 
replace  the  recreational  marine  diesel 
text  and  correct  the  typographical  errors 
without  further  EPA  action  unless  we 


receive  adverse  comment.  We  have 
explained  our  reasons  for  today's  action 
in  detail  in  the  preamble  to  the  direct 
final  rule.  If  we  receive  adverse 
comment,  we  will  withdraw  the  direct 
final  rule  prior  to  its  effective  date,  and 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  October  20,  2003.  Request 
for  a  public  hearing  must  be  received  by 
October  6,  2003.  If  we  receive  a  request 
for  a  public  hearing,  we  will  publish 
information  related  to  the  timing  and 
location  of  the  hearing  and  the  timing  of 
a  new  deadline  for  public  comments. 
ADDRESSES:  Comments:  All  comments 
and  materials  relevant  to  this  action 
should  be  submitted  to  Public  Docket 
No.  A-2001-11  by  the  date  indicated 
under  DATES  above.  Materials  relevant  to 
this  rulemaking  are  in  Public  Dockets 
A-2000-01  and  A-2001-11  at  the 
following  address:  EPA  Docket  Center 
(EPA/DC),  Public  Reading  Room,  Room 
B102,  EPA  West  Building.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 


4:30  p.m..  Monday  through  Friday, 
except  on  government  holidays.  You 
can  reach  the  Air  Docket  by  telephone 
at  (202)  566-1742  and  by  facsimile  at 
(202)  566-1741.  You  may  be  charged  a 
reasonable  fee  for  photocopying  docket 
materials,  as  provided  in  40  CIT?  part  2. 

Comments  may  also  be  submitted 
electronically,  by  facsimile,  or  through 
hand  delivery/courier.  Follow  the 
detailed  instructions  as  provided  in  the 
SUPPLEMENTARY  INFORMATION  section.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Stout,  Assessment  and  Standards 
Division,  e-mail  stout.alan@epa.gov, ' 
voice-mail  (734)  214-4636. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Regulated  Entities 

This  action  will  affect  companies  and 
persons  that  manufacture,  sell,  or 
import  into  the  United  States  new 
marine  compression-ignition  engines  for 
use  on  vessels  flagged  or  registered  in 
the  United  States;  companies  and 
persons  that  make  vessels  that  will  be 
flagged  or  registered  in  the  United  States 
and  that  use  such  engines;  and  the 
owners  or  operators  of  such  U.S. 
vessels.  Affected  categories' and  entities 
include  the  following: 


Category 


Industry 
Industry 


'  North  American  Industry  Classification  System  (NAICS) 


NAICS 
Code^ 


333618 
336611 


Examples  of  potentially  affected  entitles 


Manufacturers  of  new  marine  diesel  engines. 
Manufacturers  of  marine  vessels. 


This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
regarding  entities  likely  to  be  affected  by 
this  action.  To  determine  whether 
particular  activities  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  regulations.  You  may  direct 
questions  regarding  the  applicability  of 
this  action  as  noted  in  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Send  Comments? 

See  the  direct  final  rule  EPA  has 
published  in  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register  for  information  about  accessing 
these  documents.  The  direct  final  rule 
also  includes  detailed  instructions  for 
sending  comments  to  EPA. 

II.  Summary  of  Rule 

This  rule  merely  restores  previously 
adopted  regulatory  text  in  40  CFR  part 
94,  related  to  the  regulation  of 
recreational  marine  diesel  engines,  that 


was  inadvertently  supplanted  by  a 
subsequent  rule.  It  also  corrects  several 
typographical  errors,  relatedto  the 
regulation  of  recreational  marine  diesel 
and  Category  3  marine  diesel  engines, 
that  do  not  affect  the  substance  of  the 
regulations.  For  additional  discussion  of 
these  changes,  see  the  direct  final  rule 
EPA  has  published  in  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register.  This  proposal  incorporates  by 
reference  all  the  reasoning,  explanation, 
and  regulatory  text  from  die  direct  final 
rule. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Because  this  rule  merely  restores 
previously  adopted  regulatory  text  that 
was  inadvertently  supplemted  by  a 
subsequent  rule  and  corrects  several 
typographical  errors  that  do  not  affect 
the  substance  of  the  regulations,  it  is  not 
a  significant  regulatory  action  and  is  not 


subject  to  the  requirements  of  Executive 
Order  12866.  There  are  no  new  costs 
associated  with  this  rule.  A  Final 
Regulatory  Support  Document  was 
prepared  in  connection  with  the  original 
regulations  for  recreational  marine 
diesel  engines  as  promulgated  on 
November  8,  2002  (67  FR  68242)  and  we 
have  no  reason  to  believe  that  our 
analysis  in  the  original  rulemaking  is 
inadequate.  The  relevant  analysis  is 
available  in  the  docket  for  the  November 
8.  2002  rulemaking  (A-2000-01)  and  at 
the  following  internet  address:  http:// 
www.epa.gov/otaq/marine.htm.  The 
original  action  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  Executive  Order  12866. 
See  the  direct  final  rule  EPA  has 
published  in  the  "Rules  £md 
Regulations"  section  of  today's  Federal 
Register  for  a  more  extensive  discussion 
of  Executive  Order  12866. 
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B.  Paperwork  Reduction  Act 

This  rule  does  not  include  any  new 
collection  requirements,  as  it  merely 
restores  previously  adopted  regulatory 
text  that  was  inadvertently  supplanted 
by  a  subsequent  rule  and  corrects 
several  typographical  errors  that  do  not 
affect  the  substance  of  the  regulations. 
The  information  collection  requirements 
(ICR)  for  the  original  recreational  marine 
diesel  rulemaking  (67  FR  68242, 
November  8,  2002)  were  approved  on 
January  31,  2003  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  We  published  notice  of 
OMB's  approval  on  February  28,  2003 
(68  FR  9778). 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  rule  on  small  entities,  a  small 
entity  is  defined  as:  (1)  A  small  business 
with  fewer  than  1 ,000  employees, 
consistent  with  the  definition  for 
business  based  on  SBA  size  standards; 
(2)  a  small  governmental  jurisdiction     ' 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization, that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  emd 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  I  certify  that  this  action 
will  not  have  a.  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
impose  any  new  requirements  on  small 
entities.  This  rule  merely  restores 
previously  adopted  regulatory  text  that 
was  inadvertently  supplanted  by  a 
subsequent  rule  and  corrects  several 
typographical  errors  that  do  not  affect 
the  substance  of  the  regulations.  See  the 
direct  final  rule  EPA  has  published  in 
the  "Rules  and  Regulations"  section  of 
today's  Federal  Register  for  a  more 
extensive  discussion  of  EPA's 
compliance  with  the  Regulatory 
Flexibility  Act. 

D.  Unfunded  Mandates  Reform  Act 

This  rule  contains  no  federal 
mandates  for  state,  local,  or  tribal 


govemmentsjas  defined  by  the 
provisions  o^  Title  II  of  the  UMRA.  The 
rule  imposes  |no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  ti  e  rule  would  significantly 
or  uniquely  a  ffect  small  governments. 
EPA  has  dete  rmined  that  this  rule 
contains  no  f  ideral  mandates  that  may 
result  in  exp«  nditures  of  more  than 
$10C  million  to  the  private  sector  in  any 
single  year.  1  his  rule  merely  restores 
previously  ac  opted  regulatory  text  that 
was  inadverti  intly  supplanted  by  a 
subsequent  ri  lie  and  corrects  several 
typographica  errors  that  do  not  affect 
the  substance  of  the  regulations.  The 
requirements  of  UMRA  therefore  do  not 
apply  to  this  iction.  See  the  direct  final 
rule  EPA  has  published  in  the  "Rules 
and  Regulati<  ns"  section  of  today's 
Federal  Regii  ter  for  a  more  extensive 
discussion  of  UMRA  policy. 

E.  Executive  i  Jrder  13132:  Federalism 

This  rule  d  ses  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  1  letween  the  national 
government  a  nd  the  States,  or  on  the 
distribution  c  f  power  emd 
responsibiliti  ss  among  the  various 
levels  of  gove  rnment.  as  specified  in 
Executive  On  ier  13132.  This  rule  merely 
restores  previously  adopted  regulatory 
text  that  was  nadvertently  supplanted 
by  a  subsequi  nt  rule  and  corrects 
several  typographical  errors  that  do  not 
affect  the  subfetance  of  the  regulations. 
Although  Sec  Hon  6  of  Executive  Order 
13132  did  no  apply  to  the  original 
recreational  i  larine  diesel  rule  (67  FR 
68242,  Novet  iber  8,  2002),  EPA  did 
consult  with  epresentatives  of  various 
State  and  loci  J  governments  in 
developing  tl  at  rule.  EPA  has  also 
consulted  rep  resentatives  from 
STAPPA/ALi  iPCO,  which  represents 
state  and  loca  1  air  pollution  officials. 
See  the  dired  final  rule  EPA  has 
published  in  he  "Rules  and 
Regulations"  section  of  today's  Federal 
Register  fOr  a  more  extensive  discussion 
of  Executive  i  )rder  13132. 


F.  Executive 
and  Coordination 
Governments 


*  Jrder  131 75:  Consultation 
With  Indian  Tribal 


This  rule  d  )es  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  an  tribal  governments,  on 
the  relationsb  ip  between  the  Federal 
government  a  nd  Indian  tribes,  or  on  the 
distribution  c  f  power  and 
responsibiliti  ss  between  the  Federal 
government  a  od  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  rule  doefe  not  uniquely  affect  the 
communities  of  Indian  Tribal 
Governments!  Further,  no  circumstances 


specific  to  such  communities  exist  that 
would  cause  an  impact  on  these 
communities  beyond  those  discussed  in 
the  other  sections  of  this  rule.  This  rule 
merely  restores  previously  adopted 
regulatory  text  that  was  inadvertently 
supplanted  by  a  subsequent  rule  and 
corrects  several  typographical  errors 
that  do  not  affect  the  substance  of  the 
regulations.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule.  See 
the  direct  final  rule  EPA  has  published 
in  the  "Rules  and  Regulations"  section 
of  today's  Federal  Register  for  a  more 
extensive  discussion  of  Executive  Order 
13175. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant,  and  does  not 
involve  decisions  on  environmental 
health  or  safety  risks  that  may 
disproportionately  affect  children.  See 
the  direct  final  rule  EPA  has  published 
in  the  "Rules  and  Regulations"  section 
of  today's  Federal  Register  for  a  more 
extensive  discussion  of  Executive  Order 
13045. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution  or  use  of  energy. 
This  rule  merely  restores  previously 
adopted  regulatory  text  that  was 
inadvertently  supplanted  by  a 
subsequent  rule  and  corrects  several 
typographical  errors  that  do  not  affect 
the  substance  of  the  regulations. 

/.  National  Technology  Transfer  and 
Advancement  Act 

This  rule  does  not  involve  technical 
standards.  It  merely  restores  previously 
adopted  regulatory  text  that  was 
inadvertently  supplanted  by  a 
subsequent  rule  and  corrects  several 
typographical  errors  that  do  not  affect 
the  substance  of  the  regulations.  Thus, 
we  have  determined  that  the 
requirements  of  the  NTTAA  do  not 
apply.  See  the  direct  final  rule  EPA  has 
published  in  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register  for  a  more  extensive  discussion 
of  NTTAA  policy. 
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/.  Statutory  Authority 

The  statutory  authority  for  this  action 
comes  from  sections  114,  213,  and 
301(a)  of  the  Clean  Air  Act  as  amended 
(42  U.S.C.  7414,  7547,  and  7601(a)). 
This  action  is  a  rulemaking  subject  to 
the  provisions  of  Clean  Air  Act  section 
307(d).  See  42  U.S.C.  7606(d)(1). 


List  of  Subjects  in  40  CFR  Part  94 

Environmental  protection. 
Administrative  practice  and  procedure, 
•Air  pollution  control.  Confidential 
business  information.  Imports, 
Incorporation  by  reference.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Vessels,  Warranties. 


Dated:  September  12.  2003. 
Marianne  Lamont  Horinko, 

Acting  Administrator. 

|FR  Doc.  0.3-23849  Filed  9-18-03;  8:4.5  am] 
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Presidential  Determination  No.  2003-34  of  September  9,  2003 

Presidential   Determination   on   Certification   to   Permit   U.S. 
Contributions  to  the  International  Fund  for  Ireland  with 
Fiscal  Year  2002  and  2003  ESF  Funds 


Memorandum  for  the  Secretary  of  State 

Consistent  with  section  5(c)  of  the  Anglo-hish  Agreement  Support  Act  of 
1986  (Public  Law  99-415),  as  amended  by  section  2811  of  the  Omnibus 
Consolidated  and  Emergency  Supplemental  Appropriations  Act,  1999  (as 
contained  in  Public  Law  105-277),  I  hereby  certify  ihat  I  am  satisfied  that: 
(1)  the  Board  of  the  International  Fund  for  Ireland,  as  a  whole,  is  broadly 
representative  of  the  interests  of  the  commxmities  in  Ireland  and  Northern 
Ireland;  and  (2)  disbvu-sements  from  the  International  Fund  for  Ireland  (a) 
will  be  distributed  to  individuals  and  entities  whose  practices  are  consistent 
with  principles  of  economic  justice;  and  (b)  will  address  the  needs  of  both 
communities  in  Northern  Ireland  and  will  create  employment  opportunities 
in  regions  and  communities  of  Northern  Ireland  suffering  from  high  rates 
of  unemployment. 

You  are  authorized  and  directed  to  transmit  this  certification,  together  with 
the  memorandum  of  justification  prepared  by  my  Administration,  to  the 
Congress  and  to  publish  this  certification  in  the  Federal  Register. 


t^ 


THE  WHITE  HOUSE. 
Washington,  September  9,  2003. 


(FR  Doc.  03-24109 
Filed  9-18-03;  8:45  am] 
Billing  code  4710-10-P 
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Memorandum  of  September  12,  2003  ,    '  ° 

Delegation  of  Functions  Related  to  Loan  Guarantees  to  Israel 

Memorandum  for  the  Secretary  of  State 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  section  301  of  title  3  of  the  United  States  Code,  I  hereby 
delegate  to  the  Secretary  of  State  the  functions  conferred  upon  the  President 
under  the  heading  "Loan  Guarantees  to  Israel"  in  chapter  5  of  title  I  of 
the  Emergency  Wartime  Supplemental  Appropriations  Act,  2003  (Public  Law 
108-11). 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


i^ 


THE  WHITE  HOUSE, 
Washington,  September  12,  2003. 


|FR  Doc.  03-24108 
Filed  9-18-03;  8:45  am| 
Billing  code  4710-10-P 
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Presidential  Determination  No.  2003-37  of  September  14,  2003 

U.S.  Contribution  to  the  Korean  Peninsula  Energy  Develop- 
ment Organization:  Determination  Regarding  Funds  Under 
the  Heading  "Nonproliferation,  Anti-Terrorism,  Demining  and 
Related  Programs"  in  Title  II  of  the  Foreign  Operations,  Ex- 
port Financing  and  Related  Programs  Appropriations,  2003, 
Division  E  of  the  Consolidated  Appropriations  Resolution, 
2003  (Public  Law  108-7)  (the  "Act") 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  section  562  of  Division  E 
of  the  Act,  I  hereby  determine  that  it  is  vital  to  the  national  security  interests 
of  the  United  States  to  waive  the  restriction  in  that  section  and  provide 
up  to  $3.72  milhon  in  funds  made  available  under  the  heading  "Non- 
proliferation.  Anti-Terrorism,  Demining  and  Related  Programs"  in  title  II 
of  Division  E  of  the  Act,  for  assistance  to  the  Korean  Peninsula  Energy 
Development  Organization  (KEDO)  for  administrative  expenses  only. 

You  are  hereby  authorized  and  directed  to  report  this  determination  and 
the  accompanying  Memorandum  of  Justification,  prepared  by  my  Administra- 
tion, to  the  Congress  and  to  arrange  for  publication  of  this  determination 
in  the  Federal  Register. 


t^ 


THE  WHITE  HOUSE, 
Washington,  September  14,  2003. 


[FR  Doc.  03-24110 
Filed  9-18-03;  8  45  am] 
Billing  code  4710-10-P 
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Presidential  Determination  No.  2003-38  of  September  15,  2003 

Presidential  Determination  on  Major  Drug  Transit  or  Major 
Illicit  Drug  Producing  Countries  for  2004 


Memorandum  for  the  Secretary  of  State 

Consistent  with  section  706(1)  of  the  Foreign  Relations  Authorization  Act, 
Fiscal  Year  2003  (Public  Law  107-228)  (the  "FRAA").  4  hereby  identify 
the  following  countries  as  major  drug-transit  or  major  illicit  drug  producing 
countries:  Afghanistan,  The  Bahamas,  Bolivia,  Brazil.  Burma,  China.  Colom 
bia,  Dominican  Republic,  Ecuador.  Guatemala.  Haiti.  India,  Jamaica,  Laos, 
Mexico  Nigeria,  Pakistan,  Panama,  Paraguay,  Peru,  Thailand.  Venezuela, 
and  Vietnam. 

The  Majors  List  applies  by  its  terms  to  "countries".  The  United  States 
Government  interprets  the  term  broadly  to  include  entities  that  exercise 
autonomy  over  actions  or  omissions  that  could  lead  to  a  decision  to  place 
ttiem  on  the  list  and.  subsequently,  to  determine  their  eligibility  for  certifi- 
cation. A  country's  presence  on  the  Majors  List  is  not  necessarilv  an  adverse 
reflection  of  its  government's  counternarcotics  efforts  or  lev^l  of  cooperation 
with  the  United  States.  ,  ^ 

Consistent  with  the  statutory  definition  of  a  major  drug-transit  or  drug- 
producing  country  set  forth  in  section  481(e)(5)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  (the  "FAA"),  one  of  the  reasons 'that  major  drug- 
transit  or  drug  producing  countries  are  placed  on  the  list  is  the  combination 
ot  geographical,  commercial,  and  economic  factors  that  allow  drugs  to  transit 
or  be  produced  despite  the  concerned  government's  most  assiduous  enforce- 
ment measures.  Consistent  with  section  706(2)(A)  of  the  FRAA  I  herebv 
designate  Burma  and  Haiti  as  countries  that  have  failed  demonstrably  during 
the  previous  12  months  to  adhere  to  their  obligations  under  international 
counternarcotics  agreements  and  take  the  measures  set  forth  in  section 
489(a)(1)  of  the  FAA.  Attached  to  this  report  are  justifications  (statements 
ot  explanation)  for  each  of  the  countries  so  designated,  as  required  bv 
section  706(2)(B).  m  y 

I  have  also  determined,  in  accordance  with  provisions  of  section  706(3)(A) 
of  the  FRAA,  that  provision  of  U.S.  assistance  to  Haiti  in  FY  2004  is 
vital  to  the  national  interests  of  the  United  States. 

Combating  the  threat  of  synthetic  drugs  remains  a  priority,  particularlv  the 
threat  from  club  drugs,  including  MDMA  (Ecstasy).  Since"  January,  we  have 
redoubled  our  efforts  with  The  Netherlands,  from  which  the  majority  of 
U.S.  MDMA  seizures  originate.  I  commend  the  Government  of  The  Nether- 
lands for  its  efforts  to  address  this  scourge,  including  increased  enforcement, 
improved  risk  assessment  and  targeting  capabilities  of  passenger  aircraft 
and  cargo,  and  international  cooperation  to  control  precursor  chemicals 
I  urge  the  Government  of  The  Netherlands  to  focus  its  efforts  on  dismantling 
the  significant  criminal  organizations  responsible  for  this  illicit  trade,  using 
all  tools  available  to  law  enforcement.  Continued  progress  in  implementing 
our  joint  action  plan,  developed  in  March,  should  have  a  significant  impact 
on  the  production  and  transit  of  MDMA  from  The  Netherlands  to  the  United 
States.  Although  we  have  seen  a  stabilization  of  MDMA  use  rates  domesti- 
cally, there  is  an  increase  in  the  number  of  countries  in  which  MDMA 
is  produced  and  trafficked.  We  will  continue  to  monitor  the  threat  from 
synthetic  drugs  and  the  emerging  trends. 
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The  United  Sta  :es  and  Canada  are  both  targeted  by  international  trafficking 
organizations.  \  ^e  continue  to  work  closely  with  the  Government  of  Canada 
to  stem  the  flow  of  illicit  drugs  to  our  countries  and  across  our  common 
borders.  The  United  States  remains  concerned  about_  the  diversion  of  large 
quantities  of  p-ecursor  chemicals  from  Canada  into  the  United  States  for 
use  in  producing  methamphetamines.  We  hope  that  Canada's  newly  imple- 
mented contro  regulations  will  disrupt  that  flow.  The  United  States  is 
also  concerned  about  widespread  Canadian  cultivation  of  high-potency  mari- 
juana, significant  amounts  of  which  are  smuggled  into  the  United  States 
from  Canada.  \  /e  will  work  with  the  Government  of  Canada  in  the  coming 
year  to  combat   hese  shared  threats  to  the  security  and  health  of  our  citizens. 

hi  the  8  months  since  my  January  determination  that  Guatemala  had  failed 
demonstrably  ii  regard  to  its  counternarcotics  responsibilities,  the  Govern- 
ment of  Guatemala  has  made  efforts  to  improve  its  institutional  capabilities, 
adhere  to  its  (obligations  under  international  counternarcotics  agreements, 
and  take  measures  set  forth  in  U.S.  law.  These  initial  steps  show  Guatemala's 
willingness  to  aetter  its  counternarcotics  practices,  but  the  permanence  of 
these  improvements  has  yet  to  be  demonstrated.  I  expect  Guatemala  to 
continue  its  eflorts  and  to  demonstrate  further  progress  in  the  coming  year. 

We  are  deeply  concerned  about  heroin  and  methamphetamine  linked  to 
North  Korea  biiing  trafficked  to  East  Asian  countries,  and  are -increasingly 
convinced  that  state  agents  and  enterprises  in  the  DPRK  are  involved  in 
the  narcotics  trade.  While  we  suspect  opium  poppy  is  cultivated  in  the 
DPRK,  reliable  information  confirming  the  extent  of  opium  production  is 
currently  lacking.  There  are  also  clear  indications  that  North  Koreans  traffic 
in,  and  probably  manufacture,  methamphetamine.  In  recent  years,  authorities 
in  the  region  lave  routinely  seized  shipments  of  methamphetamine  and/ 
or  heroin  that  had  been  transferred  to  traffickers'  ships  from  North  Korean 
vessels.  The  /  pril  2003  seizure  of  125  kilograms  of  heroin  smuggled  to 
Australia  aboad  the  North  Korean-owned  vessel  "Pong  Su"  is  the  latest 
and  largest  seizure  of  heroin  pointing  to  North  Korean  complicity  in  the 
drug  trade.  Al  hough  there  is  no  evidence  that  narcotics  originating  in  or 
transiting  Norti  Korea  reach  the  United  States,  the  United  States  is  inten- 
sifying its  effor ;  to  stop  North  Korean  involvement  in  illicit  narcotics  produc- 
tion and  trafficking  and  to  enhance  law-enforcement  cooperation  with  af- 
fected countries  in  the  region  to  achieve  that  objective. 

You  are  hereby  authorized  and  directed  to  submit  this  report  under  section 
706  of  the  FR4A,  transmit  it  to  the  Congress,  and  publish  it  in  the  Federal 
Register. 


THE  WHITE 
Washington, 


(^ 


FGUSE, 
September  15,  2003. 
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Statement  of  Explanation 

Burma  '  " 

The  United  States  has  determined  that  Burma  failed  demonstrably  to  make 
sufficient  efforts  durmg  the  last  12  months  to  meet  its  obligations  under 
mteraational  counternarcotics  agreements  and  the  counterirarcotics  require- 
ments set  forth  m  section  489(a)(1)  of  the  Foreign  Assistance  Act  of  1961 
as  amended. 

Burma  remains  Wong  the  world's  largest  producers  and  traffickers  of  am- 
phetamme-type  stimulants  (ATS),  and  the  world's  second  Wgest  producer 
°  J  .  'L"?'"^-  :?^^°^gh  P'-ecise  figures  are  hard  to  come  by.  production 
and  traffickmg  of  methamphetamine  from  Burma  continues  to  be  one  of 
the  most  serious  problems  facing  Southeast  Asia.  Neighboring  countries 
seized  tens  of  millions  of  ATS  tablets  produced  in  Burma  with  precursor 
chemicals  imported  from  other  countries,  and  the  explosion  of  synthetic 
drugs  remained  a  major  threat  to  national  security  and  public  health  throueh- 
out  the  region.  ° 

The  Government  of  Burma  did  little  to  hinder  activities  of  drug  ganes 
that  operate  freely  along  its  borders  with  China,  Thailand  and  Laos  Burma 
also  tailed  to  restrict  involvement  in  illicit  narcotics  by  the  largest  most 
powerful,  and  most  important  trafficking  organization  in  Burma,  the  United 
Wa  State  Army  (UWSA).  Major  UWSA  traffickers  continue  to  operate  with 
apparent  impunity  in  areas  outside  government  control,  and  UWSA  involve- 
ment m  methamphetamine  production  and  trafficking  remains  a  serious 
concern. 

Implementation  of  money  laundering  legislation,  enacted  in  2002,  faltered 
m  2003.  Despite  opening  a  few  cases,  the  Government  of  Burma  has  under- 
taken no  prosecutions,  and  a  February  banking  crisis  appeared  to  have 
rm!!;  ^^'^  efforts  to  implement  the  law.  Burma  continued  to  permit 
UWSA  and  other  trafficking  organizations  to  own  commercial  banks  and 
mvest  m  other  economic  activities. 

While^^e  magnitude  of  the  above  issues  resulted  in  a  determination  not 
to  certify,  Burma's  counternarcotics  performance  over  the  past  12  months 
registered  some  positive  aspects.  Although  Burma  remains  the  world's  second 
largest  producer  of  illicit  opium,  opium  cultivation  declined  a  ftirther  24 
percent,  according  to  the  U.N.  Office  of  Drugs  and  Crime.  While  the  return 
ot  good  weather  brought  much  higher  yields,  overall  production  still  declined 
tor  the  sixth  consecutive  year. 

The  Government  of  Burma  cooperated  with  regional  and  international  coun- 
ternarcotics agencies  and  organizations,  resulting  in  several  cases  against 
traffickers  and  their  organizations  in  cooperation  with  the  United  States 
Australia    Thailand,  China,  and  others.  Burma  also  signed  agreements  iii 
2003  with  China  and  India  on  the  control  of  precursor  chemicals. 

We  urge  the  Government  of  Burma  to  address  those  areas  where  its  efforts 
have  fallen  far  short,  and  to  treat  its  counternarcotics  obligations  with  the 
utmost  seriousness. 

* 

Statement  of  Explanation 
Haiti 

The  United  States  has  determined  that  Haiti  has  failed  demonstrably  to 
make  sufficient  efforts  during  the  last  12  months  on  counternarcotics  issues, 
including  its  obligations  under  international  counternarcotics  agreements 
and  counternarcotics  requirements  set  forth  in  section  489(a)(1)  of  the  Foreign 
Assistance  Act  of  1961  (as  amended).  Haiti  remains  a  transshipment  point 
for  drugs  moving  towards  the  United  States,  and  the  Government  of  Haiti 
(GOH)  has  done  little  to  cooperate  with  the  United  States  to  interdict  the 
flow  of  drugs  destined  for  the  United  States  or  to  honor  its  commitments 
as  a  party  to  the  1988  U.N.  Drug  Convention. 
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The  GOH   did 
anti-corruption 


With  the  notal  le  and  praiseworthy  exceptions  of  expelling  notorious  drug 

trafficker  Jacqies  Ketant,  establishing  a  trusted  unit  of  anti-drug  agents, 
the  number  of  anti-drug  police  including  coast  guardsmen, 
not  met  all  of  the  objectives  or  obtained  the  results  laid 

out  by  the  Ur  ited  States  Government  in  its   demarche  to  the  GOH  this 

past  year. 

not:  1)  deposit  an  instrument  of  ratification  of  the  OAS 
convention;  2)  draft  and  introduce  anti-corruption  legislation; 
3)  enforce  existing  anti-money-laundering  legislation;  4]  increase  budgetary 
support  for  thi;  Haitian  Coast  Guard;  5)  ensure  that  asset  forfeiture  is  an 
integral  part  of  criminal  prosecutions;  6)  provide  comprehensive  training 
to  j.udges,  prosecutors  and  law  enforcement  personnel;  7).  waive  the  right 
to  exercise  prosecutorial  jurisdiction  in  cases  of  non-Haitian  vessels  inter- 
Coast  Guard,  and  authorize  enforcement  of  U.S.  law  against 
the  vessels,  car  50  and  persons  on  board;  or  8)  ratify  the  1971  U.N.  Convention 
on  Psychotropi :  Substances. 

While  Haiti  has  demonstrably  failed,  according  to  the  President's  standards 
for  counternari  :otics  performance,  the  U.S.  vital  national  interests  require 
that  U.S.  assis  ance  to  Haiti  continue.  As  the  hemisphere's  poorest  country, 
Haiti  has  a  coitinued  need  for  assistance  to  programs  that  increase  access 
to  education,  combat  environmental  degradation,  fight  the  spread  of  HIV/ 

trafficking  of  women  and  children,  and  foster  the  creation 
of  legitimate  )usiness  and  employment  opportunities.  In  the  long  term, 
these  programi  can  contribute  to  democratic  development  in  Haiti  and  a 
reduction  in  il  egal  migration.  Continuing  these  types  of  programs  will  also 
address  the  root  causes  of  poverty  and  hopelessness,  factors  that  contribute 
to  Haitian  invc  Ivement  in  the  international  drug  trade.  Suspension  of  assist- 

;ould  hamper  U.S.  efforts  to  ensure  implementation  of  OAS 

which  commits  the  Government  of  Haiti  to  a  series  of 

actions  that  would  promote  a  climate  of  security  and  confidence  for  free 


and  fair  legisla 


ive  elections  to  be  held  in  2003. 
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Proclamation  7705  of  September  16,  2003 
Citizenship  Day  and  Constitution  Week,  2003 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  the  summer  of  1787.  representatives  from  the  States  met  in  Philadelphia 
to  establish  a  new  Constitution  that  would  unite  America.  They  intended 
the  Constitution  to  achieve  six  purposes:  "to  form  a  more  perfect  Union 
estabhsh  Justice,  insure  domestic  Tranquility,  provide  for  the  common 
defence,  promote  the  general  Welfare,  and  secure  the  Blessings  of  Libertv 
to  ourselves  and  our  Posterity."  Their -work  was  successhil  and  enduring 
For  more  than  bvo  centuries,  the  American  people  have  honored  the  foresight 
and  wisdom  of  the  Framers  by  respecting  and  defending  our  Constitution. 
Our  Constitution  and  our  country  have  grown  stronger  over  the  last  216 
years— through  wars,  searing  internal  conflicts,  and  great  social,  economic, 
and  technological  change,  hi  the  last  2  years,  America  has  again  been  tested 
this  time  by  terrorist  attacks  designed  to  strike  at  our  people,  our  institutions' 
and  our  constitutional  government,  hi  the  wake  of  those  attacks,  we  have 
renewed  and  strengthened  our  commitment  to  a  more  perfect  Union  and 
common  defense,  to  justice  and  domestic  tranquility,  to  the  general  welfare 
and  the  blessings  of  liberty.  -- 

On  Citizenship  Day  and  durmg  Constitution  Week,  we  remember  those^ 
who  have  fought  and  those  who  have  died  to  preserve,  protect,  and  defend 
the  Constitution.  We  recall  and  reiterate  the  vow  of  President  Abraham 
Lincoln  that  these  "dead  shall  not  have  died  in  vain— that  this  Nation 
under  God.  shall  have  a  new  birth  of  freedom— and  that  government  of 
the  people,  by  the  people,  for  the  people,  shall  not  perish  from  the  earth." 
In  remembrance  of  the  signing  of  the  Constitution  and  in  recognition  of 
th»  Americans  who  strive  to  uphold  the  duties  and  responsibilities  of  citizen- 
ship,  the  Congress,  by  joint  resolution  of  February  29,   1952   {36  USC 
106,  as  amended),  designated  September  17  as  "Citizenship  Day,"  and  by 
joint  resolution  of  August  2,  1956  (36  U.S.C.  108,  as  amended),  requested 
that  the  President  proclaim  the  week  begmning  September  17  and  ending 
September  23  of  each  year  as  "Constitution  Weds." 

NOW,  THEREFORE,  I.  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  17,  2003,  as  Citizenship  Day 
and  September  17  through  September  23,  2003,  as  Constitution  Week  I 
encourage  Federal.  State,  and  local  officials,  as  well  as  leaders  of  civic, 
social,  and  educational  organizations,  to  conduct  ceremonies  and  programs 
to  celebrate  oui  Constitution  and  reaffirm  our  commitment  as  citizens  to 
this  great  Nation.  .       ,      - 


54978  Federal  Register /Vol.  68,  No.  182 /Friday,  September  19,  2003  /  Presidential  Documents 


IN  WITNESS  VVHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  September,  In  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  c  f  the  United  States  of  America  the  two  hundred  and  twenty- 
eightfi. 


(FR  Doc.  03-24159 
Filed  9-1S-03;  8:45  am] 
Billing  code  3195-01-P 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aia 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  19, 
2003 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Animal  health  status  of 

foreign  regions; 

recognhion  requirements; 

published  8-20-03 
Plant-related  quarantine, 
foreign: 
Nursery  stock  regulations: 

update;  published  8-20-03 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Grants: 
Emergency  and  imminent 
community  water 
assistance;  published  8-5- 
03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  published  7-21-03 
New  York;  published  7-21- 
03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Butafenacil;  published  9-19- 

03 
Cyprodinil;  published  9-19- 

03 
Flufenpyr-ethyl;  published  9- 

19-03 
S-metolachlor;  published  9- 
19-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Common  carrier  services,  etc.: 
Competitive  bidding 
procedures;  published  7- 
21-03 
Common  carrier  services: 

Local  exchange  carriers, 
low-volume  long  distance 
users,  and  Federal-State 
Joint  Board  on  Universal 
Sen/ice — 

Access  charge  reform  and 
price  cap  performance 


review;  published  8-pO- 
03 
Radio  stations:  fable  of 
assignments: 
Various  States:  published 
19-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMEN 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Cyclosporine;  published  9- 

19-03 
Oxytetracycline  injectablfe 
solution;  published  9- 
03 
Pyrantel  pamoate 
suspension;  publishei^  9- 
19-03 
Salinomycin  and 
Chlortetracycline; 
published  9-19-03 
INTERIOR  DEPARTMEN 
National  Park  Service 
Special  regulations: 
Saguaro-  National  Park,  AZ; 
designated  bicycle  roiites: 
published  8-20-03 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffi< 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Child  restraint  system- 
Child  restraint  ancho  age 
systems;  correction;- 
published  9-19-03 


RULES  GOING  INTO 
EFFECT  SEPTEMBEf^ 
2003 


HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parfedes 
James  River  Cancer  Sjivim 

published  9-18-03 
Race  Week  N^iami  Su[ier 
Boat  Race:  publishe(   8-5- 
03 


COMMENTS  DUE  N^T 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  (Bartlett)  grown  in  - 
Oregon  and  Washingti  n 
comments  due  by  9  25- 
03;  published  9-10-q3  [FR 
03-23048] 
Prunes  (dried)  produced  in — 
California;  comments  <  ue  by 
9-22-03:  published  1-24- 
03  [FR  03-18778] 


21, 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Tuberculosis  in  cattle  and 

bison — 
,  State  and  area 
classifications; 
comments  due  by  9-22- 
03;  published  7-24-03 
[FR  03-18850] 
Plant-related  quarantine, 
domestic: 

Japanese  beetle;  comments 
due  by  9-22-03:  published 
7-24-03  [FR  03-18851] 
Oriental  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18602] 
Sapote  fruit  fly;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18603] 
User  fees: 
Veterinary  diagnostic 
services;  comments  due 
by  9-22-03;  published  7- 
24-03  [FR  03-18849] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

American  Fisheries  Act; 
provisions;  comments 
due  by  9-24-03; 
published  8-25-03  [FR 
03-21452] 
Pacific  cod;  comments 
due  by  9-22-03; 
published  7-22-03  [FR 
03-18617]  V 

Atlantic  coastal  fisheries 
cooperative 
management — 
Atlantic  striped  bass; 
comments  due  by  9-25- 
03;  published  8-26-03 
[FR  03-21806] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Buy-to-budget  acquisition  of 
end  items;  comments  due 
by  9-22-03;  published  7- 
22-03  [FR  03-18449] 
Environmental  services  for 
military  installations; 
multiyear  procurement 
authority;  comments  due 
by  9-22-03;  published  7- 
22-03  [FR  03-18450] 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAf^PUS): 
TRICARE  program- 
Women,  Infants,  and  . 
Children;  special 


supplemental  food 
program;  comments  due 
by  9-22-03;  published 
7-22-03  [FR  03-16981] 

EDUCATION  DEPARTMENT 

Family  Educational  Rights  and 
Privacy  Act: 

Signed  and  dated  written 
consent;  electronic  format; 
comments  due  by  9-26- 
03;  published  7-28-03  [FR 
03-19082] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

North  Carolina;  comments 
due  by  9-25-03;  published 
8-26-03  [FR  03-21779] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

West  Virginia;  comments 
due  by  9-26-03;  published 
8-27-03  [FR  03-21910] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
9-25-03;  published  8-26- 
03  [FR  03-21590] 
Hazardous  waste  program 
authorizations: 

New  Mexico;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21594] 
Oklahoma;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21592] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thiophanate  methyl; 
comments  due  by  9-22- 
03;  published  7-23-03  [FR 
03-18499] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan —        . 
National  priorities  list 
update;  comments  due 
by  9-22-03;  published 
8-22-03  [FR  03-21596] 
National  priorities  list 
update;  comments  due 
by  9-22-03;  published 
8-22-03  [FR  03-21597] 
National  priorities  list 
update;  comments  due 
by  9-25-03;  published 
8-26-03  [FR  03-21781] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Americans  with  Disabilities 
Act;  implementation — 


Individuals  with  hearing 
and  speech  disabilities; 
telecommunications 
relay  services  and 
speech-to-speech 
services;  comments  due 
by  9-24-03;  published 
8-25-03  (FR  03-21616] 
Public  mobile  services  and 
private  land  mobile  radio 
services — 
Air-ground 
telecommunications 
services  consumers; 
biennial  regulatory 
review;  comments  due 
by  9-23-03;  published 
7-25-03  [FR  03-186^] 
Satellite  communications — 
Multichannel  video 
distribution  and  data 
service  in  1 2  GHz 
band;  technical  and 
licensing  rules; 
reconsideration  petitions 
denied;  comments  due 
by  9-23-03;  published 
7-25-03  [FR  03-19090] 
Satellite  licensing 
procedures;  comments 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21650] 
Telephone  Consumer 
Protection  Act; 
implementation— 
Do-Not-Call 
Implementation  Act; 
unwanted  telephone 
solicitations;  comments 
due  by  9-23-03; 
published  7-25-03  [FR 
03-18766] 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
9-22-03;  published  8-18- 
03  [FR  03-20945] 
Oklahoma;  comments  due 
by  9-22-03;  published  8- 
22-03  [FR  03-21504] 
Television  broadcasting: 
Public  safety  services; 
Channel  16  utilization  by 
New  York  Police 
Department  and  New 
York  Metropolitan 
Advisory  Committee; 
comments  due  by  9-22- 
03;  published  8-22-03  [FR 
03-21507] 
FEDERAL  ELECTION 
COMMISSION 
Allocations  of  candidate  and 
committee  activities: 
Party  committee  telephone 
banks;  allocation  - 
expenses;  comments  due 
by  9-25-03;  published  9-4- 
03  [FR  03-22533] 
Federal  Election  Campaign 
Act: 

Political  committee  mailing 
lists;  sale,  rental,  and 
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exchange;  comments  due 

by  9-25-03;  published  9-4- 

03  [FR  03-22530] 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Home  insulation;  labeling 

and  advertising; 

comments  due  by  9-22- 

03;  published  7-15-03  (FR 

03-17854] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims  filing  procedures; 
elimination  of  written 
statement  of  intent; 
comments  due  by  9-23- 
03;  published  7-25-03  [FR 
03-18994] 
Entitlement  continuation 
when  disability  benefit 
entitlement  ends  t)ecause 
of  substantial  gainful 
activity;  comments  due  by 
9-23-03;  published  7-25- 
03  [FR  03-19068)    • 
Medicare  overpayments  and 
underpayments  to 
providers,  suppliers,  home 
maintenance 

organizations,  competitive 
medical  plans,  etc.; 
interest  calculation; 
comments  due  by  9-23- 
03;  published  7-25-03  [FR 
03-18859] 
Third  party  liability  insurance 
regulations;  comments 
due  by  9-23-03;  published 
7-25-03  [FR  03-18509] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Child  SMILE  American  Tour 
Fort  Lauderdale  Offshore 
Gran  Prix;  comments  due 
by  9-26-03;  published  9- 
11-03  [FR  03-23186] 

HOMELAND  SECURITY 
DEPARTMENT 

Nonimmigrant  classes: 
Immediate  and  Continuous 
Transit  Programs; 
suspension;  comments 
due  by  9-22-03;  pubHshed 
8-7-03  [FR  03-20130] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Califomia  tiger  salamander; 
comments  due  by  9-22- 
03;  published  7-3-03  [FR 
03-16881] 
Importation,  exportation,  and 

transportation  of  wildlife: 

Injurious  wildlife — 


Silver  carp;  comments 
due  by  9-22-03; 
published  7-23-03  [FR 
03-18654] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Missouri;  comments  due  by 

9-22-03;  published  8-22- 

03  [FR  03-21474] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration      , 

Prescriptions: 

Narcofk:  (opioid)  controlled 
substances  approved  for 
use  in  maintenance  or 
detoxification  treatment; 
practitioners  authority  to 
dispense  or  prescribe; 
comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15787] 
Schedules  of  controlled 

sut)stances: 

Electronic  orders  for 
controlled  substances; 
comments  due  by  9-25- 
03;  published  6-27-03  [FR 
03-16082] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Artjitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings — 
Sound  recordings  and 
ephemeral  recordings; 
digital  perfomnance 
right;  comments  due  by 
9-22-03;  published  8-21- 
03  [FR  03-21467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Government-owned 
contractor-operated 
vehicle  fleet  management 
and  reporting;  comments 
due  by  9-22-03;  published 
7-22-03  [FR  03-18824] 
Research  misconduct 
investigation;  comments  due 
by  9-23-03;  published  7-25- 
03  [FR  03-18982]  • 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic 
licensing: 
Utah  uranium  mills  and 

byproduct  material 

disposal  facilities; 

alternative  groundwater 

protection  standards;  use; 

comments  due  by  9-26- 


03;  published  8-27-03  [FR 
03-21884] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  9-22-03; 
published  8-22-03  [FR  03- 
21415] 

POSTAL  SERVICE    < 

Freedom  of  Information  Act; 

implementation: 

Organizational  changes  and 
fee  structure;  comments 
due  by  9-22-03;  published 
8-11-03  [FR  03-20358] 
STATE  DEPARTMENT 
Visas;  nonimmigrant 

documentation: 

Transit  Without  Visa  and 
Intemational-to- 
Intemational  p>rograms; 
suspension^  comments 
due  by  9-22-03;  published 
8-7-03  [FR  03-20204] 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zjjne 

boundaries: 

South  Dakota;  comments 
due  by  9-25-03;  published 
8-11-03  [FR  03-20418] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comn>ents  due  by 
9-25-03;  published  8-11- 
03  [FR  03-20389] 
Bomljardier;  comments  due 
by  9-22-03;  published  8- 
22-03  [FR  03-21523] 
Cessna;  comrhenfs  due  by 
9-22-03;  published  7-29- 
03  [FR  03-19197] 
Ainworthiness  starxJards: 
Special  conditions — 
Avions  Marcel  Dassault- 
Breguet  Aviation  Model 
Fakx>n  10  series 
airplanes;  comments 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21959] 
Bombardier  Aerospace 
Model  BD-100-1A10 
airplane;  comments  due 
by  9-25-03;  published 
8-26-03  [FR  03-21769] 
Class  E  airspace;  comments 
due  by  9-24-03;  published 
8-18-03  [FR  03-21080] 

'  TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  woritplace  safely: 
Roadway  maintenance 
machine  safety;  comments 
due  by  9-26-03;  published 
7-28-03  [FR  03-18912] 


VI 
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TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards:  , 

Hydraulic  and  air  brake 
systems — 

Heavy  vehicle  anti-lock 
brake  system  (ABS); 
performance 
requirement;  comments 
due  by  9-25-03; 
published  8-11-03  [FR 
03-20025] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Assumption  of  partner 
liabilities;  cross-reference; 
comments  due  by  9-22- 
03;  published  6-24-03  [FR 
03-15282] 

Correction;  comments  due 
by  9-22-03;  published 
9-15-03  [FR  C3- 15282] 


Loss  corporations;  interests 
distributions;  cross 
reference;  comments!  due 
by  9-25-03;  published  6- 
27-03  [FR  03-16230; 


LIST  OF  PUBLIC  LA^  I^S 


This  is  a  continuing  list  cf 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  la\/s.  It 
may  be  used  in  conjunct  on 
with  "PLUS"  (Public  Laws 
Update  Service)  on  2024741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal! 
Register  but  may  be  ordered 
in  "slip  law"  (individual    | 
pamphlet)  fomi  from  the} 
Superintendent  of  Documents, 
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U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2738/P.L.  108-77 

United  States-Chile  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  909) 

H.R.  2739/P.L.  108-78 

United  States-Singapore  Free 
Trade  Agreement 
Implementation  Act  (Sept.  3, 
2003;  117  Stat.  948) 

S.  1435/P.L.  10a-79 

Prison  Rape  Elimination  Act  of 

2003  (Sept.  4,  2003:  117  Stat. 

972) 

Last  List  August  25,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  Ccnnot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Public  Papers 
of  the 
Presidents 
of  the 
United  States 

l^^lUam  J.  Clinton 
1997 

(Book  I) .$69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Bookn) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  11) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(BookUI) $75.00 

George  W.  Busb 

2001 

(Book  I) $70.00 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  993 

[Docket  No.  FV03-993-1  FIR] 

Dried  Prunes  Produced  in  California; 
Changes  in  Reporting  Requirements 

AGENCY:  Agricultural  Marketins  Service, 
USDA. 

action:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  changing  the  reporting 
requirements  currently  prescribed  imder 
the  California  dried  prune  marketing 
order  (order).  The  order  regulates  the 
handling  of  dried  prunes  produced  in 
California  and  is  administered  locally 
by  the  Prune  Marketing  Conunittee 
(Committee),  This  rule  continues  to 
allow  California  prune  handlers  to 
report  their  shipments  quarterly,  rather 
than  monthly,  and  to  no  longer  report 
export  shipment  destination  countries. 
Also,  handlers  will  continue  to  report 
type  of  pack  as  "bulk  and  consumer 
pack"  to  reveal  less  marketing 
information.  This  action  will  continue 
the  reduced  information  collection 
burden  upon  handlers,  while  still 
enabling  the  Committee  to  collect 
information  necessary  for  program 
administration, 

EFFECTIVE  DATE:  October  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 


Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW,,  STOP 
0237.  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-8938, 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993  (7  CFR  part  993), 
both  as  amended,  regulating  the 
handling  of  dried  prunes  produced  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C,  601-674). 
hereinafter  referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866, 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform,  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  tlie  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  continues  in  effect 
modifications  to  language  in  the  order's 
administrative  rules  and  regulations  to 
allow  California  prune  handlers  to 


report  their  shipments  quarterly,  rather 
than  monthly.  Also,  handlers  will 
continue  to  report  their  export  market 
shipments  to  the  Committee  by  region, 
rather  than  by  country.  The  amount  of 
information  disseminated  by  the 
Committee  is  also  reduced.  The 
Committee  is  no  longer  reporting  the 
export  shipments  to  the  industr>'  by 
country,  and  the  regions  that  handlers 
ship  into  is  only  reported  once  a  year, 
when  the  marketing  policy  is  prepared. 
Also,  the  reporting  of  type  of  pack  i^ 
changed  fi-om  'carton,  visipak,  and 
other"  to  "bulk  and  consumer  pack". 
These  changes  reduce  the  information 
collection  burden  upon  handlers  and 
the  Committees  administrative  costs 
because  of  the  switch  to  quarterly 
distribution.  This  action  was 
unanimously  recommended  by  the 
Committee  at  a  meeting  on  April  3, 
2003. 

Marketing  Order  Authority 

Section  993.72  of  the  order  provides 
authority  for  the  Committee  to  require 
handlers  to  file  such  reports  of 
acquisitions,  sales,  uses,  and  shipments 
of  prunes,  as  may  be  requested  by  the 
Committee.  Also,  pursuant  to  §  93. 36(c), 
one  of  the  Committee's  duties  is  to 
assemble  data  on  the  producing, 
handling,  shipping,  and  marketing 
conditions  relative  to  prunes  in 
connection  with  the  performance  of  its 
official  duties.  To  prevent  the  release  of 
proprietary  business  information,  the 
information  from  all  of  the  handlers  is 
totaled  and  then  distributed. 

Adnunistrative  Rules  and  Regulations 

Prior  to  implementation  of  the  interim 
final  rule,  §  993.172  required  handlers 
to  report  each  month  on  their  holdings, 
receipts,  uses,  and  shipments  of  prunes 
produced  in  California. 

Paragraph  (d)  of  §  993.172  requires 
handlers  to  report  shipments  of  dried 
prunes  produced  in  California.  Thifr 
information  is  reported  on  PMC  Form 
12.1,  "Report  of  Shipments,"  and  an 
addendum  to  that  form  referred  to  as    " 
PMC  Form  12.1  A.  "Cumulative  Prune 
Export  Shipments." 

Prior  to  tiie  implementation  of  the 
interim  final  rule,  each  handler  was 
required  to  file  with  the  Committee  for 
each  month,  not  later  than  the  5th 
working  day  of  the  next  succeeding  - 
month.  Forms  PMC  12.1  and  12. lA, 
reporting  shipments  (including 
cumulative  exports  by  country)  of 
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prunes  during  the  crop  year  through  the 
last  day  of  the  immediately  preceding 
month.  PMC  Form  12.1  was  required  to 
contain  at  least  the  following 
information: 

(1)  The  date,  the  name,  and  address  of 
the  handler,  and  the  period  covered  by 
the  report; 

(2)  The  pounds  of  prunes  shipped  or 
otherwise  disposed  of,  other  than 
shipments  to  or  for  the  account  of  other 
handlers  as  follows:  (i)  Domestic  outlets 
segregated  by  uses  (including  Federal 
Government  agencies);  (ii)  export 
markets  segregated  by  countries;  (iii) 
both  domestic  and  export  totals 
segregated  by  type  of  pack  (carton, 
visipak,  and  other):  and  (iv)  pitted 
prunes  (pitted  weight)  segregated  as  to 
total  to  domestic  outlets  and  total  to 
export  markets; 

(3)  The  total  pounds  shipped  to  or  for 
the  account  of  other  handlers,  including 
interhandler  transfers;  and 

(4)  The  total  pounds  of  prunes  not 
covered  by,  or  excluded  from,  the 
definition  of  the  term  "prunes"  (§993.5) 
shipped. 

PMC  Form  12. lA  included  a  listingof 
the  quantities  of  whole  and  pitted 
prunes  exported  together  with  the 
countries  to  which  the  exports  -were 
made. 

Recommended  Action 

Based  upon  competition  concerns,  the 
Committee  unanimously  recommended 
changing  the  frequency  and  amount  of 
information  that  is  required  to  be 
reported  by  handlers.  This  rule 
continues  to  allow  the  Committee  to 
obtain  the  information  it  needs  for 
program  purposes,  and  continues  to 
permit  California  prune  handlers  to  file 
their  Shipment  Reports  on  a  quarterly, 
rather  than  monthly  basis. 

Handlers  are  no  longer  reporting  their 
export  shipment  destination  countries 
to  the  Committee.  Instead  handlers  are 
reporting  the  regions  into  which  they 
ship.  The  amount  of  information 
disseminated  by  the  Committee 
continues  to  be  reduced.  The  Committee 
is  no  longer  reporting  the  countries  to 
which  the  industry  exports,  but  only  the 
total  export  shipments  (except  that  total 
export  shipments  into  regions  is 
reported  aimually  for  marketing  policy 
purposes).  The  reporting  of  type  of  pack 
is  changed  from  "carton,  visipak,  and 
other"  to  "bulk  and  consumer  pack"  to 
reveal  less  marketing  information. 

By  distributing  the  Shipment  Report 
quarterly,  instead  of  monthly,  and 
revising  the  report's  format  to  provide 
less  detailed  information,  the 
Committee  reduces  the  amoimt  of 
marketing  information  it  is  releasing. 
However,  this  information  still  satisfies 
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producers  (  f  dried  prunes  in  the 
production  area  and  approximately  21 
handlers  si  bject  to  regulation  under  the 
marketing  (  rder.  Small  agricultural 
producers  i  re  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000  and  small 
agricultura  service  firms  are  defined  as 
those  havii  g  annual  receipts  of  less  than 
$5,000,000 

Currentl;   8  of  the  21  handlers  (38 
percent)  shipped  over  $5,000,000  worth 
of  dried  pr  mes  and  could  be  considered 
large  hand  ers  by  the  Small  Business 
Administration.  Thirteen  of  the  21 
handlers  (6  2  percent)  shipped  less  than 
$5, 000, 0001  worth  of  dried  prunes  and 
could  be  considered  small  handlers.  An 


estimated  32  producers,  or  less  than  3 
percent  of  the  1,205  total  producers, 
will  be  considered  large  growers  with 
annual  incomes  over  $750,000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

Summary  of  Rule  Change 

This  rule  continues  to  change  the 
reporting  requirements  specified  in 
§  993.172(d)  of  the  administrative  rules 
and  regulations  regarding  the  reporting 
of  dried  prune  shipments  by  handlers. 
This  rule  continues  to  allow  the 
California  prune  handlers  to  file  their 
Shipment  Reports  quarterly,  rather  than 
monthly.  Also  handlers  are  no  longer 
reporting  their  export  market  shipments 
to  the  Committee  by  country,  but  by 
region.  The  amount  of  information 
disseminated  by  the  Committee 
continues  to  be  reduced.  The  Committee 
is  no  longer  reporting  export  shipments 
by  country,  but  only  in  total  (except  that 
total  export  shipments  into  regions  are 
reported  aimually  to  enable  the 
Committee  to  prepare  its  marketing 
policy).  The  reporting  of  type  of  pack  is 
changed  from  "carton,  visipak,  and 
other"  to  "bulk  and  consumer  pack". 

Impact  of  Regulation 

Regarding  the  impact  of  this  rule  on 
affected  entities,  this  action  continues 
the  reduced  reporting  and 
recordkeeping  burden  on  California 
prune  handlers  and  continues  the 
reduction  in  the  Committee's 
administrative  costs.  The  Committee 
estimates  that  21  California  prune 
handlers  are  required  to  file  the  Supply 
and  Disposition  reports  each  month,  k 
is  estimated  that  it  takes  each  handler 
about  20  minutes  to  complete  each 
revised  PMC  Form  12.1,  and  about  20 
minutes  to  complete  each  revised  PMC 
Form  12. lA.  In  comparison  it  is 
estimated  that  previously  each  handler 
needed  about  30  minutes  to  complete 
each  PMC  Form  12.1,  and  about  35 
minutes  to  complete  each  PMC  Form 
12. lA.  Thus,  completion  of  the  revised 
reports  takes  10  minutes  less,  and  15 
minutes  less,  respectively,  than  was 
required  for  each  of  the  reports 
previously.  The  total  annual  industry 
reporting  burden  for  the  current  PMC 
Form  12.1  was  120  hours,  and  for  the 
PMC  Form  12. lA  was  139  hours,  for  a 
combined  total  of  259  hours.  The  total 
burden  hours  for  the  revised  PMC 
Forms  12.1  and  12. lA  is  28  hours  each, 
for  a  combined  total  of  55  hours.  These 
changes  thereby  reduce  the  annual 
industry  information  collection  burden 
by  204  hours.  Committee  costs  are  also 
reduced  because  the  report  is  compiled 
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and  distributed  quarterly,  rather  than 
monthly. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
burden  reduction  contained  in  this  rule 
has  been  submitted  to  the  Office  of 
Management  and  Budget.  This  action 
reduces  existing  approved  burden 
requirements  which  have  been  assigned 
0MB  No.  0581-0178.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies.  In 
addition,  as  noted  in  the  initial 
regulatory  flexibility  analysis,  USD  A 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

Alternatives  Considered 

The  Committee  considered 
alternatives  to  this  action  at  meetings  on 
March  11,  April  2.  and  April  3,  2003. 
The  Executive  Subcommittee  and 
Committee  discussed  the  possibility  of 
eliminating  all  reporting,  but 
determined  that  this  was  not  viable 
because  it  needs  certain  information  to 
prepare  its  marketing  policy  and  for 
other  decision-making.  Some  industry 
leaders  also  felt  that  the  statistics  are' 
important  for  grower,  handler,  and 
bargaining  association  decisions  that 
need  to  be  made  each  year.  Finally,  the 
Executive  Subcommittee  and  Conimittee 
discussed  disseminating  the  information 
only  to  members  and  alternates  of  the 
Committee,  its  subcommittees,  and  to 
California  prune  handlers.  Ultimately, 
the  Executive  Subcommittee  and 
Committee  decided  to  proceed  with  the 
changes  in  shipment  reporting 
requirements  to  reduce  the  frequency  of 
the  reports,  and  to  reduce  the  amount  of 
information  reported  to  and 
disseminated  by  the  Committee. 

The  Executive  Subcommittee's  March 
11  and  April  2,  2003,  meetings  and  the 
Committee's  April  3,  2003.  meeting 
where  this  issue  was  deliberated  were 
public  and  widely  publicized 
throughout  the  prune  industry.  All 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
the  industry's  deliberations.  All  entities, 
both  large  and  small,  were  able  to 
express  their  views  on  this  issue  at  the 
meetings. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  June  24,  2003.  Copies  of  the 
rule  were  provided  by  the  Committee's 
staff  to  all  who  attended  a  June  26,  2003. 
Committee  meeting.  In  addition,  the 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 


Register  and  USDA.  That  rule  provided 
for  a  60-day  comment  period,  which 
ended  August  25.  2003.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wH'w.ams. usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (68  FR  37391,  June  24,  2003) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

PART  993— DRIED  PRUNES  IN 
CALIFORNIA 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  993  which  was 
published  in  the  Federal  Register  at  68 
FR  37391  on  June  24,  2003,  is  adopted 
as  a  final  rule  without  change. 

Dated;  September  16.  2003. 

Kenneth  C.  Clayton. 

Acting  Administrator.  Agricultural  Marketing 
Service. 

IFR  Doc.  03-24099  Filed  9-18-03;  12:01  pmi 

BILLING  CODE  3410-02-U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  11 

[Docket  No.  03-23] 
RiN  1557-AC75 

Electronic  Filing  and  Disclosure  of 
Beneficial  Ownership  Reports 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 

ACTION:  Interim  rule  with  request  for 
comments. 


summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  issuing  this 
interim  rule,  with  a  request  for 
comments,  to  amend  our  rules,  policies, 
and  procedures  to  require  the  electronic 
filing  of  beneficial  ownership  reports  by 
officers,  directors,  and  major 


shareholders  of  national  banks  that  have 
equity  securities  registered  under  the 
Securities  Exchange  Act  of  1934 
(registered  nationaJbanks). 

This  interim  rule  also  requires  that  all 
reports  required  to  be  filed  with  the 
OCC  under  section  16(a)  of  the 
Securities  Exchange  Act  of  1934 
(Exchange  Act)  must  be  filed 
electronically  and  posted  on  a  registered 
national  bank's  Web  site,  if  it  has  one. 
as  soon  as  practicable.  This  rule  clarifies 
procedures  for  officers,  directors,  and 
principal  shareholders  of  registered 
national  banks  to  comply  with  these 
mandated  electronic  filing 
requirements. 

DATES:  Effective  Date:  This  rule  is 
effective  on  September  22,  2003. 

Compliance  Date:  To  provide  for  an 
orderly  transition  to  using  a  new  -  ' 

interagency  electronic  filing  system, 
FDlCconnect,  for  section  16(aj  filings, 
the  OCC  will  not  enforce  the  mandatory 
filing  requirement  or  the  Web-site 
posting  requirement  until  beginning 
with  reports  required  to  be  filed  on  or 
after  January  1,  2004.  Until  that  date,  the 
OCC  expects  that  persons  filing  16(a) 
reports  will,  as  instructed  by  the  OCC. 
begin  making  electronic  filings,  as  soon 
as  practicable,  and  any  such  electronic 
filings  will  be  posted  on  a  registered 
national  bank's  Web  site,  if  it  has  one. 

Comment  Date:  Comments  must  be 
received  by  November  21,  2003. 
ADDRESSES:  You  sho^ild  direct 
comments  to  the  Public  Information 
Room.  Office  of  the  Comptroller  of  the 
Currency,  Mailstop  1-5.  Attention: 
Docket  No.  03-23,  250  E  Street,  SW.. 
Washington,  DC  20219.  Due  to  delays  in 
paper  mail  delivery  in  the  Washington. 
DC,  area,  commenters  are  entouraged  to 
submit  comments  by  fax  or  e-mail. 
Comments  may  be  sent  bv  fax  to  (202) 
874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCCs  Public  Information  Room.  250 
E  Street,  SW.,  Washington.  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  bv  calling  (202)- 
874-5043. 

FOR  FURTHER  INFORMATION  CONTACT:  Asa 
Chamberlayne,  Counsel.  Securities  and 
Corporate  Practices  Division.  202-874- 
5210.  or  Martha  Vestal  Clarke.  Counsel. 
Legislative  and  Rogulator\'  Activities 
Division.  202-874-5090. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Exchange  Act  seeks  to  protect 
investors  by  requiring  accurate,  reliable, 
and  timely  corporate  securities 
disclosures.  Generally,  companies  with 
equity  securities  that  are  subject  to  the 
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registration  requirements  under  section 
12  of  the  Exchange  Act  (15  U.S.C.  78/) 
must  register  these  securities  with  the   . 
Securities  and  Exchange  Commission 
(SEC).  Section  16(a)  of  the  Exchange  Act 
(15  U.S.C.  78p(a))  requires  directors, 
executive  officers,  and  direct  or  indirect 
beneficial  owners  of  more  than  10 
percent  of  a  class  of  securities  that  are 
.  registered  under  the  Exchange  Act 
(insiders)  to  file  beneficial  ownership 
reports  regarding  their  ownership  and 
transactions  in  the  company's 
securities.'  Section  12(i)  of  the 
Exchange  Act  (15  U.S.C.  78l(i)  vests  the 
OCC.  rather  than  the  SEC,  with  the 
power  to  issue  regulations 
implementing  certain  Exchange  Act 
requirements  with  respect  to  registered 
national  banks,  including  section  16, 
and  with  the  authority  to  administer 
and  enforce  these  requirements. - 

As  amendedby  the  Sarbanes-Oxley 
Act  of  2002,  Public  Law  107-204. 
section  16(a)  requires  that  insiders  of  a 
registered  company,  including  a 
registered  national  bank,  must  file 
beneficial  ownership  reports  (1)  at  the 
time  the  company  registers  its  securities 
pursuant  to  section  12  of  the  Exchange 
Act,  (2)  within  10  days  after  becoming 
an  insider  of  a  registered  national  bank, 
and  (3)  within  two  business  days  after 
an  insider  consummates  a  transaction 
resulting  in  a  change  in  ow^nership,  or 
resulting  in  the  purchase  or  sale  of  a 
seciuity-based  swap  agreement,^  in  the 
registered  securities.  These  provisions 
became  effective  on  August  29,  2002. 

Section  16(a)(4)  also  requires  that, 
beginning  July  30,  2003,  insiders  must 
file  their  change-in-ownership  reports 
electronically.  Moreover,  the  SEC,  and 
the  CX^C  in  the  case  of  registered 
national  banks,  must  make  these  filings 
available  to  the  public  on  the  Internet 
not  later  than  the  end  of  the  business 
day  following  the  filing.  Also,  a 
registered  company,  including  a 
registered  national  bank,  must  post  its 
insiders'  change-in-ownership  reports 
on  its  Web  site,  if  it  has  a  Web  site,  not 
later  than  the  end  of  the  business  day 
following  the  filing. 

The  SEC's  final  rules  implementing 
these  requirements  for  other  public 
companies  mandate  that  all  beneficial 
ownership  reports  filed  under  section 


'  Section  16(a)  also  requires  an  entity  that  has 
registered  its  securities  under  the  Exchange  Act  to 
file,  initial  and  transactfonal  reports  with  any 
national  securities  exchange  on  which  it  has  listed 
its  securities. 

2  Under  section  12(i).  the  other  Federal  banking 
agencies  have  the  same  authority  with  respect  to  the 
registered  depository  institutions  that  they 
supervise. 

^The  term  "security-based  swap  agreement"  is 
defined  in  section  206(b)  of  the  Cramm-Leach- 
Bliley  Act  (15  U.S.C.  78c  note). 


16(a),  not  only  the  change-in-ownership 
reports,  must  be  filed  electronically  and 
posted  on  a  public  company's  Web  site 
(if  the  comp  any  has  a  Web  site).''  In 
addition,  th?  SEC  will  provide  Internet 
access  to  all  such  filings  that  are  filed 
with  the  SE  :.  The  SEC's  rules  are 
effective  for  all  section  16(a)  filings  that 
are  made  on  or  after  June  30,  2003. 

The  SEC'i  rulemaking  also  amended 
17  CFR  240  16a-3  which  applies  to 
registered  n  itional  banks  through  the 
OCC's  reguhtions  at  12  CFR  11.2(b)(2). 
As  recently  amended  by  the  SEC,  1 7 
CFR  240.1611-3  provides  that  any  issuer 
that  nas  a  c(  irporate  Web  site  must  post 
any  section  16(a)  report  on  that  Web  site 
by  the  end  (  f  the  business  day  after  the 
filing  and  tl  e  filing  must  remain 
accessible  an  the  Web  site  for  at  least  12 
months.  Th  sse  same  requirements  apply 
to  registerec  national  banks. 

The  OCC  is  imposing  similar 
requirpmen  s  to  those  adopted  by  the 
SEC  and  is  i  equiring  that  all  section 
16(a)  report  i  must  be  filed  electronically 
by  the  requ  red  due  dates.  To  provide 
for  the  electronic  filing  of  insiders' 
reports  und  ;r  section  16(a)  of  the 
Exchange  Act,  the  Federal  Deposit 
Insurance  C  orporation,  the  Board  of 
Governors  c  f  the  Federal  Reserve 
System,  anc  the  OCC  have  created  an 
electronic  f  ling  system  utilizing  the 
FDICconne*  t  secure  Web  platform.  This 
filing  systei  \  became  operational 
beginning  Ji  ily  30,  2003. 

In  order  t )  assure  that  this  new 
system  is  fu  Ily  functional,  the  OCC  will 
not  require  :ompliance  with  the 
electronic  f  ling  and  Web  site  posting 
requiremens  until  January  1,  2004.  To 
the  extent  p  racticable,  however, 
registered  n  ational  banks  should  post 
the  section  16(a)  filings  on  their  Web 
sites  and  th  nr  insiders  should  file  their 
section  16(< )  reports  electronically 
before  Januiry  1.  2004. 

This  shoi  t  delay  will  give  registered 
national  bai  tks'  insiders  a  transition 
period  for  i;  sing  the  new  electronic 
filing  systei  i  so  as  to  ensure  that  the 
new  system  is  fully  functional  and 
accessible  t  J  the  public  before  requiring 
that  it  be  us  ed  as  the  only  form  of  filing 
section  16(i )  reports.  Moreover,  there 
will  be  no  c  elay  in  the  due  date  of  any 
insider's  se  ;tion  16(a)  report  and  all 
such  report  s  must  still  be  filed  with  the 
OCC  withir  the  required  time  ft-ame  and 
will  contini  le  to  be  publicly  available  as 
provided  b '  the  OCC's  current  rules."'  In 
addition,  tl  e  impact  of  the  short 


"  See  68  FR 

^During  the 
section  lelal 
still  may  be  drained 
current  rules 


5788  (May  13.  2003). 

Tansition  period,  paper  copies  of  any 

ports  that  are  not  filed  electronically 

as  provided  under  the  OCC's 
:ee  12  CFR  11.2(b). 


transition  period  is  further  minimized 
because  we  expect  that  insiders  will 
begin  using  FDlCconnect  emd  registered 
national  banks  will  begin  posting  these 
filings  on  their  Web  sites  (if  the  bank 
maintains  a  Web  site)  as  soon  as 
practicable  and  will  not  wait  until  the 
compliance  deadline. 

Description  of  Rule 

The  interim  rule  revises  section 
11.3(a),  which  relates  to  filing 
requirements  and  the  inspection  of 
documents  filed  with  the  OCC  pursuant 
to  the  Exchange  Act.  The  rule  contains 
a  new  paragraph  11.3(a)(2),  which 
provides  that  statements  required  to  be 
filed  electronically  pursuant  to  section 
16(a)  of  the  Exchange  Act  shall  be  filed 
electronically.  New  paragraph  11.3(a)(4) 
clarifies  that  the  electronic  filing  smd 
Web  site  posting  requirements  are 
mandatory  for  section  16(a)  statements 
required  to  be  filed  on  or  after  January 
1,  2004. 

The  rule  also  adds  a  new 
subparagraph  11.3{a)(3)(ii)  which 
provides  that,  an  electronic  filing 
pursuant  to  section  16(a)  of-the 
Exchange  Act  submitted  by  direct 
transmission  on  or  before  10  p.m. 
eastern  standard  time  or  eastern 
daylight  savings  time,  whichever  is 
currently  in  effect,  shall  be  deemed  filed 
on  the  same  business  day.  This  asgect 
of  the  rule  is  consistent  with  the  SEC's 
rules  applicable  to  electronic  filings  that 
apply  to  other  registered  companies.  See 
17  CFR  232.13(a)(4). 

The  OCC's  current  rule  11.2(b)(2) 
incorporates  by  reference  the 
requirements  in  the  SEC's  rules  that  a 
public  company  that  has  a  Web  site 
must  post  any  filings  on  Forms  3,  4,  or 
5 — the  forms  for  filing  beneficial 
ownership  reports  under  section  16(a)  of 
the  Exchange  Act — by  the  end  of  the 
business  day  after  the  filing  and 
continue  to  make  that  form  accessible 
on  its  Web  site  for  at  least  12  months. 
See  17  CFR  240.16a-3.  Under  the  OCC's 
current  rules,  a  registered  national  bank 
is  required  to  post  these  filings  on  its 
Web  site,  if  it  has  one,  in  accordance 
with  the  17  CFR  240.16a-3. 

Transition  Period  for  Compliance 

This  interim  final  rule  is  effective  on 
September  22,  2003.  National  bank 
insiders  should  begin  to  file  reports 
electronically  as  soon  as  practicable. 
Section  16(a)  reports  must  be  filed 
electronically  beginning  with  reports 
due  to  be  filed  on  or  after  January  1 , 
2004.  Insiders  will  file  their  section 
16(a)  reports  on  FDICco/inecf  by 
submitting  completed  SEC  Form  3 
(Initial  Statement  of  Beneficial 
Ownership  of  Securities),  Form  4 
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(Statement  of  Changes  in  Beneficial 
"    Ownership),  or  Form  5  (Annual 
Statement  of  Changes  in  Beneficial 
Ownership  of  Securities),  as  recently 
amended  by  the  SEC's  rules."  The  OCC 
already  has  provided  instructions  for 
using  FDlCconnect  to  affected  national 
banks.  When  the  forms  are 
,  electronically  filed  on  FDlCconnect,  the 
forms  will  be  made  available 
immediately  on  the  FDIC's  external 
public  Web  site  (http://www2.fdic.gov/ 
efr).  Filings  will  be  retrievable  by  bank 
name,  insider  name,'  bank  state,  and 
filing  date.  • 

To  assure  that  these  reports  continue 
to  be  publicly  accessible  until  such  time 
as  we  are  confident  that  the  electronic 
filing  system  is  fully  functional,  insiders 
should  continue  to  submit  these  reports 
on  paper  within  the  required  time 
frames  during  the  transition  period  and, 
as  soon  as  practicable,  also  file  their 
reports  electronically.  The  paper  filing 
requirement  can  be  met  by  simply 
completing  the  on-line  version  of  the 
report,  then  printing  and  faxing  the 
electronic  filing  system  confirmation 
screen  (which  contains  the  completed 
report).  Paper  reports  may  be  faxed  to 
the  OCC  at  (202)  874-5279  and  filed 
electronically  with  FDlCconnect  as  of 
July  30,  2003. 

During  this  transition  period,  a 
registered  national  bank  whose  insiders 
choose  to  file  electronically  (in  addition 
to  making  a  paper  filing)  may  satisfy  the 
requirement  to  post  the  report  on  its 
Web  site  by  providing  a  link  on  its  Web 
site  to  the  FDIC's  public  Web  site 
{http://www2.fdic.gov/efr).  The  OCC 
also  will  have  a  link  on  its  Web  site  to 
the  FDIC's  Web  site  to  make  it  easier  for 
interested  persons  to  retrieve 
FDICconnecf  filings. 

Notice  and  Comment;  Effective  Date 

Under  the  Administrative  Procedure 
Act  (APA),  the  requirement  that  an 
agency  provide  public  notice  and  an 
opportunity  for  comment  does  not  apply 
to  "rules  of  agency  organization, 
procedure,  or  practice.""  This 
exemption  applies  to  a  rule  that  does 
not  itself  affect  the  substantive  rights  of 
those  affected,  even  though  the  rule 
"may  alter  the  manner  in  which  the 
parties  present  themselves  or  their 
viewpoints  to  the  agency."  JEM 
Broadcasting  Co.,  Inc.  v.  FCC,  22  F.Sd 
320,  326-27  (D.C.  Cir.  1994). 

The  interim  rule  has  no  effect  on  the 
substantive  rights  of  registered  national    . 


''See  supra  note  4. 

='The  ability  to  be  able  to  retrieve  the  filing  bv 
insider  name  will  be  delayed  but  it  is  expected  to 
be  functional  on  or  about  (anuary  1.  2004  if  all 
applicable  regulatory  requirements  are  satisfied. 

"SU.S.C.  553(b)(A). 


banks  or  their  insiders  who  are  filing 
section  16(a)  reports.  Amendments  to 
section  16(a)(4)  of  the  Exchange  Act 
require  the  electronic  filing  of  change- 
in-ownership  reports  and  the  posting  of 
these  reports  on  a  registered  national 
bank's  Web  site.  The  electronic  filing 
requirements  and  Web-site  posting 
requirements  imposed  under  this 
interim  rule  implement  the  statutory 
requirements  and  require  the  electronic 
filing  and  Web  site  posting  of  other 
section  16(a)  reports,  as  well.  These 
requirements  pertain  only  to  the  form  in 
which  an  insider  submits  his  or  her 
information  to  the  OCC  or  the  form  in 
which  it  is  publicly  accessible.  The 
electronic  filing  and  Web-site  posting 
requirements  do  not  modify  the 
substantive  information  in  the  filing,  the 
deadlines  for  the  filing,  or  the  public 
availability  of  the  section  16(a)  reports. 
For  thiise  reasons,  we  conclude  that  this 
interim  rule  is  not  subject  to  the  notice 
and  comment  requirements  of  the  APA. 

An  agency  may  dispense  with  the 
delayed  effective  date  requirement  of 
the  APA  for  "good  cause."  «  As  we  have 
described,  we  expect  that  the  interim 
rule,  which  itself  imposes  no  new 
substantive  requirements,  will  help 
produce  efficiencies  for  and  reduce 
burden  on  national  banks  by  enabling 
them  to  save  time  and  money  in  the 
preparation  and  processing  of  certain 
required  filings.  The  rule  clarifies  that 
insiders  have  a  transition  period  for 
compliance  and,  thus,  provides  for  an 
orderly  transition  to  the  electronic  fifing 
requirement.  For  these  reasons,  we 
conclude  that  the  benefits  of  the  interim 
rule  outweigh  any  burdens  imposed  by 
the  rule  and  that  there  is  good  cause  to 
dispense  with  the  30-day  delayed 
effective  date  prescribed  by  the  APA. 

The  OCC  is  seeking  public  comment 
on  all  aspects  of  this  interim  rule  and 
will  consider  those  comments  when 
promulgating  the  final  rule.  The  OCC 
will  publish  in  the  Federal  Register  a 
response  to  any  significant  adverse 
comments  received,  along  with 
modifications  to  the  rule,  if  any. 

Finally,  subject  to  certain  exceptions, 
12  U.S.C.  4802(b)(1)  provides  that  new 
regulations  and  amendments  to 
regulations  prescribed  by  a  Federal 
banking  agency  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  on  an  insured  dej  ository 
institution  must  take  effect  on  the  first 
day  of  a  calendar  quarter  that  begins  on 
or  after  the  date  on  which  the 
regulations  are  published  in  final  form. 
Because  the  OCC  will  not  enforce  the 
mandatory  electronic  filing  requirement 
and  the  Web  site  posting  requirement 


•Id.  at-SSSIdllS). 


until  beginning  with  section  16(a) 
reports  due  to  be  filed  on  or  after 
January  1,  2004,  the  requirements  in  12 
U.S.C.  4802(b)(1)  are  satisfied. 

Comment  Solicitation 

Although  notice  and  comment  are  not 
required,  we  are  nonetheless  interested 
in  receiving  any  comments  that  may 
improve  this  rule  before  it  is  adopted  in 
final  form.  We  therefore  request 
comment  on  all  aspects  of  this  interim 
rule.  We  invite  insiders  to  submit 
feedback  on  their  use  of  this  system. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the.  OCC  may  not 
conduct  or  sponsor,  and  a  respondent  is 
not  required  to  respond  to,  an 
information  collection  unless  it  displays 
a  currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  The 
collections  of  information  requirements 
in  12  CFR  part  11  are  approved  under 
OMB  Control  Number  1557-0106.  The 
information  collection  requirements 
contained  in  this  interim  rule  with 
request  for  comments  have  been 
submitted  to  the  OMB  for  review  as  a 
revision  of  a  currently  approved 
collection.  The  OCC  is  also  soliciting 
public  comments  on  the  information 
collection  requirements  contained  in 
this  interim  rule  for  60  days. 

12  CFR  part  1 1  incorporates  by 
reference  the  applicable  SEC 
regulation  .  The  OCC  does  not  maintain 
its  own  forms  for  collecting  information 
and  instead  requires  reporting  banks  to 
file  SEC  forms.  Part  1 1  ensures  that 
publicly  owned  national  banks  provide 
adequate  information  about  their 
operation  to  current  and  potential 
shareholders,  depositors,  and  to  the 
public.  The  OCC  reviews  the 
information  to  ensure  that  it  complies 
with  Federal  law  and  makes  public  all 
information  required  to  be  filed  under 
these  rules.  Investors,  depositors,  and 
the  public  use  the  information  to  make 
informed  investment  decisions. 

The  OCC  is  revising  1 2  CFR  part  1 1 
to  reflect  amendments  to  section 
16(a)(4)  of  the  Exchange  Act  made  by 
the  Sarbanes-Oxley  Act  of  2002  and, 
like  the  SEC.  is  also  requiring  insiders 
of  registered  national  banks  to  file  all  of 
their  section  16(a)  reports  electronically 
in  the  future. 

Section  11.3(a)(2)  requires  that 
beneficial  ownership  reports  by  officers; 
directors,  and  major  shareholders  of 
national  banks  with  equity  securities 
that  are  subject  to  registration  and 
disclosure  requirements  of  the  Exchange 
Act  must  be  filed  electronically,  as 
directed  by  the  OCC.  The  FDICconnecf 
secure  Web  platform  electronic  filing 
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system  will  accept  beneficial  ownership 
reports  that  are  designated  as  Forms  3, 
4,  and  5.  These  forms  contain  the  same 
information  as  currently  required  on 
SEC  Forms  3,4,  and  5.  National  banks 
currently  file  these  SEC  forms  in  paper 
form  with  the  (XC. 

The  FDlCco/inecf  secure  Web 
platform  became  operational  on  a 
voluntary  basis  beginning  July  30,  2003. 
However,  12  CFR  11.3(a)(4)  clarifies  that 
the  electronic  filing  requirement  will 
become  mandatory  for  section  16(a) 
statements  required  to  be  filed  on  or 
after  January  1,  2004. 

National  banks  will  continue  to  file 
SEC  forms  8-K,  10,  10-K,  10-Q, 
Schedules  13D,  13G,  14A,  14B,  and  14C, 
as  required  by  part  11,  in  paper  form. 

Title:  (MA)-Securities  Exchange  Act 
Disclosure  Rules  (12  CFR  11). 
'  OMB  Number:  1557-0106. 

Form  Numbers:  Forms  3,  4,  5,  SEC 
Forms  8-K,  10, 10-K,  lO-Q,  Schedules 
13D,  130,  14A,  14B,  and  14C. 

Estimated  number  of  respondents 
(Forms  3,  4,  and  5):  65. 

Estimated  number  of  responses 
(Forms  3,  4,  and  5):  185. 

Average  hours  per  response  (Forms  3, 
4,  and  5):  Ranges  from  Vz  hour  to  one 
hour. 

Estimated  total  annual  burden  hours 
(Forms  3,  4,  and  5):  97.5  hours. 

The  likely  ^respondents  are  national 
banks  and  individuals. 

Comments 

The  OCC  invites  comments  on: 

(1)  Whether  thexollection  of 
information  contained  in  the  interim 
rule  is  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  whether  the  information  has 
practical  utility; 

(2)  The  accuracy  of  the  OCC's 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected: 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  ihcluding  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Comments  should  be  sent  to  the  OCC 
and  to  the  OMB  Desk  Officer: 

Office  of  the  Comptroller  of  the 
Currency,  Public  Information  Room, 
Mailstop  1-5,  Attention:  Docket  No.  03- 
23;  250  E  Street,  SW.,  Washington,  DC 


20219.  Due  tb  delays  in  piaper  mail 
delivery  in  tlie  Washington,  DC,  area, 
commenters  are  encouraged  to  submit 
comments  b; '  fax  or  e-mail.  Comments 
may  be  sent  jy  fax  to  (202)  874^448, 
or  by  e-mail  to 

regs.commei  its@occ.treas.gov. 
'    Joseph  F.  lackey,  Jr.,  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  1557-0106,  Office  of 
Management  and  Budget,  Room  10235, 
Washington  j  DC  20503.  Comments  may 
also  be  sent  by  e-mail  to 
jlackeyj@omp.eop.gov. 

Community  Bank  Comment  Request 

In  additio|i,  we  invite  your  comments 
on  the  impact  of  this  proposal  on 
community  )anks.  The  OCC  recognizes 
that  commui  lity  banks  operate  with 
more  limitec  resources  than  larger 
institutions  i  nd  may  present  a  different 
risk  profile.  Thus,  the  OCC  specifically 
requests  comments  on  the  impact  of  this 
proposal  on  community  banks'  current 
resources  and  available  personnel  with 
the  requisite!  expertise,  and  whether  the 
goals  of  the  proposed  regulation  could 
be  achievedjfor  community  banks, 
through  an  alternative  approach. 

Solicitation  of  Comments  on  Use  of 
Plain  Language 

The  OCC  Also  requests  comment  on 
whether  thejinterim  rule  is  written 
clearly  and  is  easy  to  understand.  On 
June  1, 19981  the  President  issued  a 
memorandum  directing  each  agency  in 
the  Executi\te  branch  to  write  its  rules 
in  plain  Icuiguage.  This  directive  applies 
to  all  new  pioposed  and  final 
rulemaking  documents  issued  on  or 
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publishing  a  general  notice  of  proposed 
rulemaking.  Thus,  the  Regulatory 
Flexibility  Act  does  not  apply  to  this 
interim  rule. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-04  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determined  that  the 
interim  rule  will  not  result  in 
expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  the 
OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
rule  does  not  constitute  a  "significemt 
regulatory  action"  for  the  purposes  of 
Executive  Order  12866. 

List  of  Subiects  in  12  CFR  Part  11 

Confidential  business  information. 
National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  part  11  of 
chapter  I  of  title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  11— SECURITIES  EXCHANGE 
ACT  DISCLOSURE  RULES 

■  1.  The  authority  citation  for  part  11  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a;  15  U.S.C.  781, 
78m,  78n.  78p,  78w,  7241,  7242,  7243,  7244, 
7261,  7262,  7264  and  7265. 

■  2.  Section  11.3(a)  is  revised  to  read  as 
follows: 

§  1 1 .3    Filing  requirments  and  inspection  of 
documents. 

(a)  Filing  requirements.  (1)  General. 
Except  as  otherwise  provided  in  this 
section,  all  papers  required  to  be  filed 
with  the  OCC  pursuant  to  the  1934  Act 
or  regulations  thereunder  shall  be 
submitted  in  quadruplicate  to  the 
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Securities  and  Corporate  Practices 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW., 
Washington,  DC  20219.  Material  may  be 
filed  by  delivery  to  the  OCC  through  the 
mail,  by  fax  (202-874-5279),  or 
otherwise. 

(2)  Statements  filed  pursuant  to 
section  1 6(a)  of  the  1 934  Act. 
Statements  required  under  section  16(a) 
of  the  1934  Act  shall  be  filed 
electronically,  as  directed  by  the  OCC. 

(3)  Date  of  filing,  (i)  General.  The  date 
on  which  papers  are  actuallv  received 
by  the  OCC  shall  be  the  date"  of  filing, 

if  the  person  or  bank  filing  the  papers 
has  complied  with  all  applicable 
requirements. 

(ii)  Electronic  filings.  An  electronic 
filing  of  a  statement  required  under 
section  16(a)  of  the  1934  Act  that  is 
submitted  by  direct  transmission  on  or 
before  10  p.m.  Eastern  Standard  Time  or 
Eastern  Daylight  Savings  Time, 
whichever  is  currently  in  effect,  shall  be 
deemed  filed  on  the  same  business  day. 

(4)  Mandatory  compliance  date. 
Compliance  with  paragraph  (a)(2)  of  this 
section  and  any  applicable  requirements 
that  such  statements  must  be  posted  on 
a  registered  national  bank's  Web  site  are 
mandatory  for  statements  required  to  be 
filed  on  or  after  January  1 ,  2004. 
***** 

Dated:  September  8.  2003. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Cumncy. 

|FR  Doc.  03-24057  Filed  9-18-03;  12:01  pin| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-179-AD;  Amendment 
39-13305;  AD  2003-09-04  R1] 

RtN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Modei  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  series  100  & 
440)  airplanes,  that  currently  requires 
revising  the  airworthiness  limitations 
section  of  the  Instructions  for  Continued 
Airworthiness  by  incorporating  new 


structural  inspection  intervals  for  the 
pressure  floor  skin  of  the  center  fuselage 
at  fuselage  stations  460  and  513;  repair 
if  necessary;  and  submission  of 
inspection  findings  to  the  airplane 
manufacturer.  This  amendment 
terminates  the  reporting  requirement 
and  includes  a  provision  to  allow 
removal  of  the  referenced  service 
information  When  the  information 
specified  in  it  is  included  in  the  general 
revisions  of  the  maintenance  manual. 
The  actions  specified  in  this  AD  are 
intended  to  detect  and  correct  in  a 
timely  manner  fatigue  cracks  of  the 
pressure  floor  skin  of  the  center  fuselage 
at  fuselage  stations  460  and  513,  which 
could  result  in  failure  of  the  pressure 
floor  skin  and  consequent  rapid 
decompression  of  the  airplane  during 
flight.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 

DATES:  Effective  October  7,  2003. 

The  incorporation  by  reference  of  a 
certain  publication,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
May  14,  2003  (68  FR  22587,  April  29, 
2003). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  22,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
179- AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-l  79-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc..  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  CenU-e- 
ville,  MontreaJ,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York: 
or  at  the  Office  of  the  Federal  Register. 


800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 
FOR  FURTHER  rtJFORMATION  CONTACT:  Dan 
Parrillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172.  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  On  April 
21.  2003.  the  FAA  issued  AD  2003-09- 
04,  amendment  39-13133  (68  FR  22587. 
April  29,  2003),  applicable  to  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet. series  100  &  440)  airplanes, 
to  require  revising  the  airworthiness 
limitations  (AWL)  section  of  the 
Instructions  for  Continued 
Airworthiness  by  incorporating  new 
structural  inspection  intervals  for  the 
pressure  floor  skin  of  the  center  fuselage 
at  fuselage  stations  460  and  513;  repair 
if  necessary;  and  submission  of 
inspection  findings  to  the  airplane 
manufacturer.  That  action  was 
prompted  by  a  report  of  fatigue  cracks 
on  the  pressure  floor  skin  of  the  center 
fuselage  at  fuselage  stations  460  and 
513.  The  actions  required  by  that  AD  are 
intended  to  detect  and  correct  in  a 
timely  manner  fatigue  cracks  of  the 
pressure  floor  skin  of  the  center  fuselage 
at  fuselage  stations  460  and  &13,  which 
could  result  in  failure  of  the  pressure 
floor  skin  and  con.sequent  rapid 
decompression  of  the  airplane  during 
flight. 

Comments 

Interested  persons  were  afforded  an 
opportunity  to  submit  comments  in 
response  to  AD  2003-09-04.  Due 
■  consideration  has  been  given  to  the 
comments  received. 

Request  To  Specify  the  Provisions  of 
Referenced  Temporary  Revision  (TR) 

One  commenter  requests  that  AD 
2003-09-04  be  revised  to  specifS-  the 
provisions  of  Canadair  TR  2B-1230. 
Canadair  Regional  Jet  Maintenance 
Requirements  Manual.  Part  2,  Appendix 
B,  "Airworthiness  Limitations," 
approved  on  July  26,  2002.  by  Transport 
Canada  Civil  Aviation  (TCCA)  as  a 
method  of  compliance,  rather  than 
specifying  insertion  of  the  TR  into  the 
AWL  section  as  the  only  means  of 
compliance.  The  commenter  states  that 
there  is  no  provision  to  maintain 
compliance  when  revising  the 
maintenance  manual  with  a  formal 
revision  that  incorporates  the  TR  text. 

We  agree.  We  have  added  a  new 
paragraph  (b)  (subsequent  paragraphs 
have  been  redesignated)  stating,  "When 
the  information  in  Canadair  TR  2B- 
1230,  Canadair  Regional  Jet 
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Maintenance  Requirements  Manual, 
Part  2.  Appendix  B,  'Airworthiness 
Limitations,'  approved  on  July  26,  2002. 
by  TCCA,  is  included  in  the  general 
revisions  of  the  maintenance  manual, 
this  TR  may  be  removed." 

Request  To  Eventually  Terminate 
Reporting  Requirement 

The  same  commenter  requests  that  the 
reporting  requirement  specified  in 
paragraph  (c)  of  AD  2003-09-04  be 
terminated  after  a  reasonable  period  of 
time.  The  commenter  states  that, 
although  data  gathering  is  important, 
particularly  when  evaluating  the  need 
for  continued  compliance  with  the  type 
of  required  inspection,  continued 
compliance  with  the  type  of  required 
inspection  is  a  burden  to  operators. 

We  agree.  The  purpose  of  the 
reporting  requirement  is  for  the  airplane 
manufacturer  and  TCCA  to  further 
analyze  the  need  for  follow-on  action. 
After  consulting  with  the  airplane 
manufacturer  and  TCCA,  we  have 
determined  that  reporting  inspection 
findings  after  four  years  would  be 
burdensome  to  the  operators  and  is 
unnecessary  for  gathering  any  salient 
information.  Therefore,  we  have  revised 
paragraph  (d]  of  this  AD  by  adding  the 
following  statement:  "This  requirement 
ends  4  years  after  the  effective  date  of 
this  AD." 

FAA's  Findings 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29]  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  2ire 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  revises  AD  2003-09-04 
to  continue  to  require  revising  the  AWL 
section  of  the  Instructions  for  Continued 
Airworthiness  by  incorporating  new 
structural  inspection  intervals  for  the 
pressure  floor  skin  of  the  center  fuselage 
at  fuselage  stations  460  and  513;  repair 
if  necessary;  and  submission  of 
inspection  findings  to  the  airplane 
manufacturer.  This  AD  revises  the 


existing  AD  )y  terminating  the  reporting 
requirement  four  years  after  the  effective 
date  of  this  j  iD.  This  AD  also  revises  the 
existing  AD  jy  including  a  provision  to 
allow  remov  il  of  the  referenced  TR 
when  the  in  ormation  specified  in  it  is 
included  in  he  general  revisions  of  the 
maintenance  manual. 

Changes  to  :  4  CFR  Part  39/Effect  on  the 
Proposed  A]  I 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-179-AD." 
The  postcard  will  be  date  stamped  jmd 
returned  to  the  commenter. 


Detenninati  m  of  Rule's  Effective  Date        Regulatory  Impact 
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The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-13133  (68  FR 
22587,  April  29,  2003),  and  by  adding  a 
new  ciirworthiness  directive  (AD), 
amendment  39-13305,  to  read  as 
follows: 

2003-09-04  Rl     Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-13305. 
Docket  2003-NM-179-AD.  Revises  AD 
2003-09-04,  Amendment  39-13133. 
Applicability:  Model  CL-600-2B19 
(Regional  Jet  series  100  &  440)  airplanes, 
serial  numbers  7003  through  7999  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  with 
these  inspections  is  required  by  14  CFR  Part 
91.403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  these  inspections,  the 
operator  may  not  be  able  to  accomplish  the 
inspections  described  in  the  revisions.  In  this 
situation,  to  comply  with  14  CFR  part 
91.403(c).  the  operator  must  request  approval 
for  an  alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  a  description  of 
changes  to  the  required  inspections  that  will 
ensure  the  continued  damage  tolerance  of  the 
affected  structure.  The  FAA  has  provided 
guidance  for  this  determination  in  Advisory 
Circular  (AC)  25-1529. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  in  a  timely  manner 
fatigue  cracks  of  the  pressure  floor  skin  of  the 
center  fuselage  at  fuselage  stations  460  and 
.513,  which  could  result  in  failure  of  the 
pressure  floor  skin  and  consequent  rapid 
decompression  of  the  airplane  during  flight, 
accomplish  the  following: 

Revise  Airworthiness  Limitations  (AWL) 
Section 

(a)  Within  14  days  after  May  14.  2003  (the 
effective  date  AD  2003-09-04.  amendment 
39-13133),  revise  the  AWL  section  of  the 
Instructions  for  Continued  Airworthiness  by 
inserting  a  copy  of  Canadair  Temporary 
Revision  (TR)  2B-1230,  Canadair  Regional  )et 
Maintenance  Requirements  Manual,  Part  2, 
Appendix  B,  "Airworthiness  Limitations," 
approved  on  )uly  26,  2002,  by  Transport 
Canada  Civil  Aviation  (TCCA),  into  the  AWL 
section.  Thereafter,  except  as  provided  in 
paragraph  (e)  of  this  AD,  no  alternative 
structural  inspection  intervals  may  be 
approved  for  the  pressure  floor  skin  of  the 
center  fuselage  at  fuselage  stations  460  and 
513. 

(b)  When  the  information  in  Canadair  TR 
2B-1230,  Canadair  Regional  )et  Maintenance 
Requirements  Manual,  Part  2,  Appendix  B. 
"Airworthiness  Limitations,"  approved  on 
July  26,  2002,  by  TCCA,  is  included  in  the 


general  revisions  of  the  maintenance  manual, 
this  TR  may  be  removed. 

Repair  and  Revise  AWL  Section 

(c)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  do  the  actions 
specified  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD. 

(1)  Repair  per  a  method  approved  by  either 
the  Manager,  New  York  Aircraft  Certification 
Office  (ACO),  FAA;  or  TCCA  (or  its  delegated 

•  agent). 

(2)  Revise  the  AWL  section  of  the 
Instructions  for  Continued  Airworthiness  by 
inserting  a  copy  of  the  new  airworthiness 
limitation  and  inspection  requirements 
associated  with  the  FAA-or  TCCA-approved 
repair  referred  to  in  paragraph  (c)(1)  of  this 
AD  into  the  Canadair:  Regional  )et 
Maintenance  Requirements  Manual,  Part  2, 
Appendix  B,  "Airworthiness  Limitations" 
section.  Thereafter,  except  as  provided  in 
paragraph  (e)  of  this  AD,  no  alternative 
structural  inspection  intervals  specified  in 
the  FAA-or  TCCA-approved  repair  may  be 
approved  for  the  pressure  floor  skin  of  the 
center  fuselage  at  fuselage  stations  460  and 
513. 

Reporting 

(d)  Within  30  days  after  each  inspection 
required  by  this  AD,  submit  a  report  of  the 
inspection  results  (both  positive  and  negative 
findings)  to  Bombardier,  Inc.,  Canadair, 
Aerospace  Group.  P.O.  Box  6087,  Station 
Centre-ville,  Montreal.  Quebec  H3C  3G9, 
Canada;  telephone  (514)  855-5001,  extension 
58500;  fax  (514.)  855-8501.  Information 
collection  requirements  contained  in  this  AD 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the     . 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 
This  requirement  ends  4  years  after  the 
effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO,  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  mav 
add  comments  and  then  send  it  to  the 
Manager.  New  York  ,\CO. 

Note  2:  Information  concerning  the 
existence  ef  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Unless  otherwise  specified  in  this  AD, 
the  AWL  revision  shall  be  done  in 
accordance  with  Canadair  Temporary 
Revision  2B-1230,  Canadair  Regional  )et 


Maintenance  Requirements  Manual,  Part  2, 
Appendix  B,  "Airworthiness  Limitations," 
approved  on  July  26,  2002,  by  TCCA.  (The 
approval  date  of  this  document  is  indicated 
only  on  page -2  of  2.)  The  incorporation  bv 
reference  of  that  document  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  14,  2003  (68  FR  22587. 
April  29,  2003).  Copies  may  be  obtained  from 
Bombardier.  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre-ville. 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue,   • 
SW.,  Renton,  Washington;  or  the  FAA,  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-39,  effective  date  October  25.  2002. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
October  7,  2003. 

Issued  in  Renton.  Washington  on 
September  10,  2003. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Serv'ice. 

[FR  Doc.  03-23933  Filed  9-18-03;  12:01  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration    - 

14  CFR  Part  39 

[Docket  No.  2001-NM-342-AD;  Amendment 
39-1 331 2;  AD  2003-1 9-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.      ^ 
action:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  767 
series  airplanes,  that  requires  repetitive 
inspections  and  tests  for  discrepancies 
of  the  drainage  system  of  the  canted 
pressure  deck  located  in  the  wheel  wells 
of  the  main  landing  gear  (MLG)  of  the 
left  and  right  wings,  and  corrective 
actions  if  necessary.  This  action  is 
necessary  to  prevent  ice  accumulation 
on  the  lateral  flight  control  cables  and/ 
or  components  due  to  water  entering  the 
wheel  well  of  the  MLG  and  freezing, 
which  could  restrict  or  jam  control  cable 
movement,  resulting  in  loss  of 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
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dates:  Effective  October  27.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch.  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6441;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
767  series  airplanes  was  published  in 
the  Federal  Register  on  April  24,  2003 
(68  FR  20087).  That  action  proposed  to 
require  repetitive  inspections  and  tests 
for  discrepancies  of  the  drainage  system 
of  the  canted  pressure  deck  located  in 
the  wheel  wells  of  the  main  landing  gear 
(MLG)  of  the  left  and  right  wings,  and 
corrective  actions  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Withdraw  the  Proposed  AD 

One  commenter  requests  that,  rather 
than  issue  an  AD  to  require  the 
inspections  proposed  in  the  Notice  of 
Proposed  Rulemaking  (NPRM),  the 
inspections  be  incorporated  into  the 
Maintenance  Planning  Document 
(MPD).  The  commenter  states  that  since 
certain  of  the  proposed  inspections  (the 
Phase  2  inspection)  are  already 
specified  as  tasks  in  the  MPD,  it  is 
imnecessary  to  require  them  by  AD 
action.  Additionally,  the  commenter 
points  out  the  amount  of  work  and  time 
necessary  to  gain  access  (removal  of 
several  rows  of  seats,  floor  panels,  and 
partitions)  for  the  existing  MPD 
'  inspections  would  also  be  required  by 
the  inspections  proposed  in  the  NPRM. 

The  FAA  does  not  agree  that  the  ~ 
NPRM  should  be  withdrawn.  The 
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levise  the  Unsafe  Condition 


One  comr  lenter,  the  manufacturer, 
requests  tha  the  unsafe  condition  be 
revised  to  c  irify  that  the  AD  actions 
also  are  reqi  ired  to  prevent  ice 
accumulatic  n  on  components.  (The 
NPRM  spec:  Red  prevention  of  ice  on  the 
lateral  flight  control  cables.)  The 
commenter  ilso  requests  that  the  unsafe 
condition  ba  revised  to  specify  that  the 
unsafe  cond  tion  "could  result  in 
'degraded'  o  r  loss  of  controllability  of 
the  airplane 

The  FAA  igrees  that  addition  of  the 
words  "and]  or  components"  clarifies 
the  unsafe  c  )ndition.  and  has  revised 
the  final  ruli  i  to  reflect  this  change.  We 
do  not  agree  that  the  word  "degraded" 
should  be  ac  ded  to  the  unsafe  condition 
statement.  T  le  phrase  "loss  of 
controllabili  ;y  of  the  airplane" 
adequately  c  escribes  the  end-level  effect 
on  the  airpli  ne.  "Degraded 
controllability"  would  not  necessarily 
result  in  losi  of  control  of  the  airplane, 
unless  there  were  other  contributing 
factors.  We  (  o  not  list  all  possible 
conditions  t  »at  could  result  from  ice 
accumulatioti,  only  the  end-level  effect. 
No  change  t(  i  the  final  rule  is  necessary 
in  this  regan  I. 
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The  FAA  does  not  agree  with  the 
commenter's  request.  The  commenter 
did  not  provide  any  justification  to 
show  that  increasing  the  compliance 
time  intervals  would  provide  an 
acceptable  level  of  safety.  However, 
under  the  provisions  of  paragraph  (e)  of 
the  final  rule,  we  may  approve  requests 
for  adjustments  to  the  compliance  times 
if  data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Another  commenter  requests  that,  for 
airplanes  specified  in  Work  Package  2, 
the  repetitive  inspection  compliance 
times  be  extended  ft'om  intervals  not  to 
exceed  36  months  as  proposed  in  the 
NPRM,  to  intervals  not  to  exceed  72 
months.  The  commenter  explains  that 
the  actions  specified  in  Work  Package  2 
will  require  significant  cabin 
disassembly.  Therefore,  the  commenter 
would  like  to  perform  the  proposed 
inspections  at  its  "4C"  (72  months) 
heavy  maintenance  visits. 

The  FAA  does  not  agree  that  the 
repetitive  inspection  interval  should  be 
extended.  The  commenter  provided  no 
technical  justification  to  show  that  a  72- 
month  interval  would  provide  an 
acceptable  level  of  safety.  However, 
under  the  provisions  of  paragraph  (e)  of 
the  final  rule,  we  may  approve  requests 
for  adjustments  to  the  compliance  time 
if  data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Request  To  Revise  the  Threshold  for 
Work  Package  2 

One  commenter  points  out  that  new 
airplanes  already  have  the  improved 
drain  systems.  Additionally,  the 
commenter  notes  that  it  is  unlikely  that 
the  area  inside  the  canted  pressure  deck 
has  been  contaminated  with  debris  on 
new  airplanes,  since  that  area  should 
not  have  been  disturbed  from  years  of 
service  or  by  heavy  maintenance 
activities.  The  commenter  objects  to  the 
amount  of  work  and  time  necessary  to 
gain  access  (removal  of  several  rows  of 
seats,  floor  panels,  and  partitions)  to 
perform  inspections  that  the  commenter 
does  not  consider  necessary. 

The  FAA  does  not  agree.  As  explained 
in  the  preamble  of  the  NPRM,  we  have 
received  reports  of  ice  accumulation 
around  control  cables  on  Boeing  Model 
767  series  airplanes.  We  point  out  that 
we  have  also  received  similar  reports  on 
Boeing  Model  747  series  airplanes,  one 
of  which  was  a  report  of  an  event  that 
occurred  on  the  airplane  approximately 
three  years  after  the  date  of 
manufacture.  Therefore,  we  consider 
that  the  service  history  demonstrates 
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that  new  airplanes  are  not  exempt  from 
water  accumulation  in  the  canted 
pressure  deck.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  To  Revise  Work  Package 
Number 

Two  commenters  request  that  bullet 
number  three  under  the  paragraph  titled 
"Difference  Between  This  Proposed  AD 
and  Service  Bulletins"  be  revised  to 
read,  "For  Work  Package  3,"  instead  of, 
"For  Work  Package  1"  as  stated  in  the 
NPRM. 

The  FAA  acknowledges  that  a 
typographical  error  occurred  in  that 
paragraph  and  that  bullet  number  three 
should  read,  "For  Work  Package  3." 
Since  it  is  clear  that  our  intent  was  to 
specify  that  bullet  number  three  read, 
"For  Work  Package  3,"  and  because  the 
"Difference  Between  This  Proposed  AD 
and  Service  Bulletins"  paragraph  does 
not  reappear  in  this  final  rule,  no 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Editorial  Clarification 

The  FAA  has  revised  certain  wording 
regarding  the  compliance  times  of  the 
repetitive  inspection  requirements 
specified  in  paragraphs  (a),  (b),  and  (d) 
of  this  rule.  Instead  of  specifying  that 
the  repetitive  inspections  be  repeated 
"at  least  every,"  as  stated  in  paragraphs 
(a),  (b),  and  (d)  of  the  NPRM,  this  final 
rule  specifies  that  the  inspections  be 
repeated  "at  intervals  not  to  exceed." 

.  Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Changes  to  14  CFR  Part  39/Efifect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
fiight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calciUate  AD  costs  to  operators.  To 


account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  814 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
345  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  horn  per  airplane 
to  accomplish  the  required  inspection/ 
test  of  the  drainage  system  specified  in 
Work  Package  1  of  the  service  bulletins, 
and  that  the  average  labor  rate  is  $65  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $22,425,  or  $65  per 
airplane. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  inspection/cleaning  specified 
in  Work  Package  2  of  the  service 
bulletins,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figiu«s, 
the  cost  impact  of  the  inspection/ 
cleaning  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $89,700,  or 
$260  per  airplane,  per  cycle. 

It  will  take  approximately  2  work 
hoiu-s  per  airplane  to  accomplish  the 
required  inspection  specified  in  Work 
Package  3  of  the  service  bulletins,  at  an 
average  labor  rate  of  $63  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$44,850,  or  $130  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woiUd  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiuiing  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  amoiig  the  various     t? 
levels  of  government.  Therefore,  it  is  " 


determined  that  this  final  rule  does  not 
have  federalism  implications  under    c 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sttb)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  peul  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-19-09    Boeing:  Amendment  39-13312. 
Docket  2001-NM-342-AD. 

Applicability:  All  Model  767  series 
airplanes,  certiRcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  ref>aired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the. 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the  lateral 
flight  control  cables  and/or  components  due 
to  water  entering  the  wheel  well  of  the  main 
landing  gear  and  freezing,  which  could 
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restrict  or  jam  control  cable  movement, 
resulting  in  loss  of  controllability  of  the 
airplane:  accomplish  the  following: 

Repetitive  Inspections/Tests  of  the  Drainage 
System/Corrective  Actions 

(a)  At  the  later  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD:  Do  a 
general  visual  inspection  of  the  external 
drains,  reducer,  and  drain  lines  for 
discrepancies  (including  damage,  holes,  signs 
of  frozen  water,  and  signs  of  blockage),  per 
Work  Package  1  of  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  767-51A0023 
(for  Model  767-200,  -300.  and-300F  series 
airplanes),  or  Boeing  Alert  Service  Bulletin 
767-51 A0024  (for  Model  767-400ER  series 
airplanes),  both  dated  September  27,  2001;  as 
applicable.  Repeat  the  test  after  that  at 
intervals  not  to  exceed  18  months. 

(1)  Within  18  months  since  the  date  of 
issuance  of  the  original  Airworthiness 
Certificate  or  the'  date  of  issuance  of  the 
Export  Certificate  of  Airworthiness^ 
whichever  occurs  first. 

(2)  Within  18  months  after  the  effective 
date  of  this  AD. 

(b)  At  the  later  of  the  times  specified  in 
paragraphs  {b)(l)  and  (b)(2)  of  this  AD:  Clean 
the  cavity  for  the  canted  pressure  deck  and 
do  a  general  visual  inspection  of  the  drainage 
system  for  discrepancies  per  Work  Package  2 
of  the  Work  Instructions  of  Boeing  Alert 
Service  Bulletin  767-51A0023  (for  Model 
767-200.  -300.  ^d  -300F series  airplanes), 
or  Boeing  Alert  Service  Bulletin  767- 

51 A0024  (for  Model  767-400ER  series 
airplanes),  both  dated  September  27.  2001:  as 
applicable.  Repeal  the  cleaning  and 
inspection  after  that  at  intervals  not  to  exceed 
36  months. 

(1)  Within  36  months  since  the  date  of 
issuance  of  the  original  Airworthiness 
Certificate  or  the  date  of  issuance  of  the 
Export  Certificate  of  Airworthiness, 
whichever  occurs  first. 

(2)  Within  36  months  after  the  effective 
date  of  this  .AD. 

(c)  If  any  discrepancy  is  found  during  any 
inspection  or  test  required  by  paragraphs  (a) 
and  (b)  of  this  AD.  before  further  flight,  repair 
per  the  Work  Instftictions  of  Boeing  Alert 
Service  Bulletin  767-51A0023  (for  Model 
767-200,  -300.  and  -300F  series  airplanes), 
or  Boeing  Alert  Service  Bulletin  767- 
51A0024  (for  Model  7fj7-400ER  series 
airplanes),  both  datSd  September  27.  2001:  as 
applicable. 

Repetitive  Inspections  of  the  Canted 
Pressure  Deck/Coirective  Action 

(d)  At  the  later  of  the  times  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD:  Do  a 
general  visual  inspection  of  the  canted 
pressure  deck  for  discrepancies  (including 
loose  or  missing  fasteners:  loose,  missing,  or 
cracked  sealant:  and  leak  paths),  per  Work 
Package  3  of  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  767-51A0023  (for 
Model  767-200,  -300.  and  -300F  series 
airplanes),  or  Boeing  Alert  Service  Bulletin 
767-51A0024  (for  Model  767^00ER  series  ' 
airplanes),  both  dated  September  27,  2001:  as 
applicable.  If  any  discrepancy  is  found, 
before  further  flight,  repair  (including 
replacing  any  loose  or  missing  fastener  or 
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Effective  Date 

(h)  This  ami  ndment  becomes  effective  on 
October  27.  2C  33. 


Issued  in  Renton,  Washington,  on 
September  12,  2003. 

AH  Bahramf, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  03-23828  Filed  9-18-03;  12:01  pm] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-324-AD;  Amendment 
39-1 331 1 ;  AD  2003-1 9-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747  . 
series  airplanes,  that  requires  repetitive 
inspections  for  discrepancies  of  certain 
areas  of  the  forward  and  aft  sides  of  the 
body  station  2598  bulkhead,  and  repair 
if  necessary'.  This  action  is  necessary  to 
find  and  fix  such  discrepancies  of  the 
bulkhead  structure,  which  could  result 
in  failure  of  the  structure  to  carry  flight 
loads  of  the  horizontal  stabilizer,  and 
consequent  loss  of  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  October  27,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6434;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  {14  CFR  part  39)  to 
include  an  airworthiness  directive  tAD) 
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that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
April  17,  2003  (68  FR  18908).  That 
action  proposed  to  require  repetitive 
inspections  for  discrepancies  of  certain 
areas  of  the  forward  and  aft  sides  of  the 
body  station  2598  bulkhead,  and  repair 
if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Agreement  with  the  Notice  of  Proposed 
Rulemaking  (NPRM) 

One  commenter  states  that  it  agrees 
with  the  NPRM  and  has  no  further 
comments. 

Request  To  Specify  Approval  of  Certain 
Previous  Repairs 

One  commenter  requests  that 
additional  verbiage  be  added  to 
paragraph  (b)  of  the  NPRM  stating  that 
FAA  8110-3  forms  that  were  approved 
before  the  issuance  of  the  final  rule  by 
a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who 
has  been  authorized  by  the  Memager, 
Seattle  Aircraft  Certification  Office 
(ACO)  to  make  such  findings,  meet  the 
requirements  of  paragraph  (b).  The 
commenter  states  that  it  is  unnecessary 
for  additional  approval  to  be  required 
for  such  FAA  8110-3  forms.  The 
commenter  notes  that  the  NPRM,  as 
written,  would  require  the  operator  to 
resubmit  the  FAA  Form  8110-3  forms 
for  FAA  approval,  simply  because  there 
was  no  way  for  a  Boeing  DER  to 
reference  a  final  rule  that  has  not  been 
issued  yet.  The  commenter  points  out 
that  previously  approved  repair  and 
follow-on  inspections  are  no  different 
than  the  actions  specified  in  the  NPRM 
for  the  repair  and  follow-on  inspections. 

The  FAA  does  not  agree.  We  have 
determined  that  such  repairs  previously 
approved  may  not  automatically  be 
considered  to  be  approved  as  alternate 
methods  of  compliance  (AMOC)  for  the 
requirements  of  this  final  rule.  We,  or 
one  of  oiu  authorized  Boeing  DERs, 
must  make  a  separate  determination  to 
confirm  that  any  existing  repairs  and/or 
follow-on  inspections  provide  for  an 
acceptable  AMOC  with  the  final  rule. 
Such  requests  for  AMOCs  should  be 
made  in  accordance  with  paragraph  (c) 
of  this  final  rule.  No  change  is  necessary 
to  the  final  rule  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Changes  to  14  CFR  part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  veuious  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  1,147 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
280  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$72,800,  or  $260  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  emiended  by  adding 
the  following  new  airworthiness 
directive: 

2003-19-08     Boeing:  Amendment  ag-nail. 
Docket  2001-NM-324-AD. 

Applicability:  Model  747  series  airplanes, 
line  n.umbers  1  through  1307  inclusive, 
certificatecj  in  any  category. 

Note  1:  This  .^D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  f  c)  of  this  AD. 
The  request  should  include  an  assessment  of 
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the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  sho'.ild  include 
specific  proposed  actions  to  addiess  it. 

Comp/iance:.Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  discrepancies  of  the 
bulkhead  structure,  which  could  result  in 
failure  of  the  structure  to  carry  flight  loads 
of  the  horizontal  stabilizer,  and' consequent 
loss  of  controllability  of  the  airplane, 
accomplish  the  following: 

Repetitive  Inspections 

(a)  Before  the  accumiilation  of  10,000  total 
flight  cycles,  or  within  1.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
is  later:  Do  a  detailed  inspection  of  the  body 
station  2598  bulkhead  for  discrepancies 
(cracking,  elongated  fastener  holes)  of  the 
lower  aft  inner  chords:  upper  aft  outer 
chords;  and  diagonal  brace  attachment 
fittings,  flanges,  and  rods;  per  Boeing  Alert 
Service  Bulletin  747-53A2467,  dated  July  26, 
2001.  Repeat  the  inspection  after  that  at 
intervals  not  to  exceed  3.000  fiight  cycles. 

Note  2:  For  the  purposes  of  "this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  .Surfac:e 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repair  ' 

(b)  If  any  discrepancy  is  found  during  any  • 
inspection  required  by  paragraph  (a)  of  this 
AD:  Before  further  flight,  repair  per  Boeing 
Alert  Service  Bulletin  747-53,'\2467,  dated 
July  26.  2001.'  If  any  discrepancy  is  found- 
and  the  service  bulletin  specifies  to  contact 
Boeing  for  appropriate  action.  Before  further 
flight,  repair  per  a  method  approved  bv  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO).  FAA:  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  beeri 
authorized  by  the  Manager,  Seattle  ACO.  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  must  specifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  ac:ceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector^  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 


Special  Fiight  Permit 

(d)  Special  f  ight  permits  may  be  issued  in 
accordance  wi  h  sections  21.197  and  21.199 
of  the  Federal  \viafion  Regulations  (14  CFR 
2. .197  and  21  199)  to  operate  the  airplane  to 
a  location  whe  re  the  requirements  of  this  AD 
can  be  accomj:  lished. 

Incorporation  by  Reference 

(e)  Unless  ol  lerwise  specified  in  this  AD, 
the  actions  shi  II  be  done  in  accordance  with 
Boeing  .Alert  S  irvice  Bulletin  747-53A2467, 
dated  July  26.  !001.  This  incorporation  by 
reference  was  ipproved  by  the  Director  of  the 
Federal  Regist  :r  in  accordance  with  5  U.S.C. 
552(a)  and  1  C  'R  part  51.  Copies  may  be 
obtained  from  3oeing  Commercial  Airplane 
Group,  P.O.  Be  X  3707,  Seattle,  Washington 
98124-2207.  C  Dpies  may  be  inspected  at  the 
FAA.  Transpo  t  Airplane  Directorate.  1601 
Lind  Avenue,   IW..  Renton,  Washington:  or  i?t 
the  Office  of  tl  e  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

EfTective  Date 

(f)  This  ame 
October  27, 

Issued  in  Re|iton 
September  12 

Ali  Bahrami, 

Acting  Manag 
Directorate.  Ai 
[FR  Doc.  03-2 
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to  the  flap,  which  could  result  in  loss  of 
the  flap  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  October  27,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Atmur,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -lOF.  -15, 
-30,  -30F  (KC-lOA  and  KDC-10),  -40, 
and  -40F  airplanes;  and  certain  Model 
MD-10-lOF  and  -30F  airplanes,  was 
published  in  the  Federal  Register  on 
June  10,  2003  (68  FR  34557).  That  action 
proposed  to  require  inspections  for 
cracking  and  corrosion  of  the  bolt 
assemblies  and  bushings  on  the  hinge 
fittings  of  the  inboard  and  outboard 
flaps  of  the  left  and  right  wings,  and 
follow-on  and  corrective  actions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
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Changes  to  14  CFR  Part  39/Efiect  on  the 
AO 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  PR 
47997.  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  402 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
297  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  initial  inspections,  at  an 
average  labor  rate  of  S65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  required  initial  inspections  on 
U.S.  operators  is  estimated  to  be 
$19,305,  or  $65  per  airplane. 

It  will  take  approximately  2  work 
hours  per  flap  to  accomplish  the 
required  replacement.  Each  wing  has  2 
flaps;  therefore,  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  at  an  average  labor  rate  of 
$65  per  work  hour.  Required  parts  will 
cost  approximately  $2,982  for  the 
outboard  flap,  and  $2,825  for  the 
inbocU"d  flap.  Based  on  these  figures,  the 
cost  impact  of  the  required  replacement 
on  U.S.  operators  is  estimated  to  be 
$1,801,899,  or  $6,067  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 


incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February'  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.^ 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-19-05     Boeing:  Amendment  39-13308. 
Docket  2002-NM-164-AD. 

Applicability:  Model  DC-10-10.  -lOF,  -15. 
-30,  -30F  (KC-lOA  and  KDC-10),  -40,  and 
^OF  airplanes:  and  Model  MD-10-lOF  and 
-30F  airplanes:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  bolt  and  bushing 
that  attach  the  hinge  fitting  to  the  flap,  which 
could  result  in  loss  of  the  flap  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 


Initial  General  Visual  and  Magnetic  Particle 
Inspections 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Do  initial  general  visual  and 
magnetic  particle  inspections  for  cracking 
and  corrosion  of  the  pivot  bolt  assemblies 
and  bushings  on  the  hinge  fittings  of  the 
inboard  and  outboard  flaps  of  the  left  and 
right  wings,  per  Boeing  Alert  Service  Bulletin 
DC10-57A148.  Revision  01.  dated  August  13, 
2002:  and  Boeing  Alert  Service  Bulletin 
DC10-57A1 1 7.  Revision  01 ,  dated  July  23. 
2002;  as  applicable.  Before  further  flight,  do 
the  applicable  follow-on  and  corrective 
actions  required  bv  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This, 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A-  mirror  may  be  necessary  to  enhance  visual 
access  to  all  -xposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  norrhallv  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  acr:ess  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Follow-On  and  Corrective  Actions 

(1)  If  no  cracking  or  corrosion  is  found: 
Before  further  flight,  do  the  actions  specified 
in  either  paragraph  (a)(l)(i)  or(a)(l)(ii)  of  this 
AD  per  Condition  1  of  the  Work  Instructions 
of  the  applicable  servit;e  bulletin. 

(i)  Do  the  actions  specified  in  Option  1  of 
Conditiyn  1  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
Haps)  reinstalling  each  existing  bushing, 
replacing  each  existing  pivot  bolt  assembly 
with  a  new  assembly  made  from  corrosion- 
resistant  steel,  and  lubricating  the  assembly: 
(for  the  outboard  flaps)  replacing  each 
existing  pivot  bolt  assembly  with  a  new 
assembly  made  from  multi-phase  material, 
and  lubricating  the  assembly. 

(ii)  Do  the  actions  specified  in  Option  2  of 
Condition  1  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  reinstalling  the  existing  bushing  and 
pivot  bolt  assembly,  lubricating  the  assembly, 
repeating  the  lubrication  at  the  intervals 
specified,  and  doing  repetitive  ultrasonic 
inspections  of  the  assembly  for  cracking  at 
the  intervals  specified:  (for  the  outboard 
flaps)  reinstalling  the  pivot  bolt  assembly, 
lubricating  the  assembly,  repeating  the 
lubrication  at  the  intervals  specified,  and 
doing  repetitive  ultrasonic  inspections  of  the 
assembly  for  cracking  at  the  intervals 
specified.  Accomplishment  of  paragraph 
(a)(l)(i)  of  this  AD  terminates  the 
requirements  of  this  paragraph.  ' 

(2)  If  corrosion  is  found:  Before  further 
flight,  do  the  actions  specified  in  either 
paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this  AD  per 
Condition  2  of  the  Work  Instructions  of  the 
applicable  service  bulletin. 

(i)  Do  the  actions  specified  in  Option  1  of 
Condition  2  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  replacing  the  affected  bushing  with  a 
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new  equivalent  part,  replacing  the  affected 
pivot  bolt  assembly  with  a  new  assembly 
made  from  corrosion-resistant  steel,  and 
lubricating  each  assembly;  (for  the  outboard 
flaps)  replacing  the  affected  pivot  bolt 
as.sembly  with  a  new  assembly  made  from 
multi-phase  material,  and  lubricating  each 
assembly. 

(ii)  Do  the  actions  specified  in  Option  2  of 
Condition  2  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  repairing  and  re-installing  the  existing 
bushing  and  affected  pivot  bolt  assembly, 
lubricating  each  assembly,  repeating  the     ' 
lubrication  at  the  intervals  specified,  and 
doing  repetitive  ultrasonic  inspections  of  the 
assembly  for  cracking  at  the  intervals 
specified:  (for  the  outboard  flaps)  repairing 
and  installing  the  existing  pivot  boll 
assembly,  lubricating  each  assembly, 
repeating  the  lubrication  at  the  intervals 
specified,  and  doing  repetitive  ultrasonic 
inspections  of  the  assembly  for  cracking,  at 
the  intervals  specified.  Do  the  inspections 
until  paragraph  {a)(2)(i)  of  this  AD  has  been 
done. 

(3)  If  cracking  is  found:  Before  further 
flight,  do  the  actions  specified  in  either 
paragraph  (a)(3)(i)  or  (a)(3)(ii)  of  this  AD  per 
Condition  3  of  the  Work  Instructions  of  the 
applicable  .service  bulletin. 

(i)  Do  the  actions  specified  in  Option  1  of 
Condition  3  per  the  applicable  service 
bulletin.  The  actions  include  (for  the  inboard 
flaps)  replacing  the  affected  bushing  with  a 
new  equivalent  part,  replacing  the  affected 
pivot  bolt  assembly  with  a  new  assembly 
made  from  corrosion-resistant  steel,  and 
lubricating  each  assembly:  (for  the  outboard 
flaps)  replacing  the  affected  pivot  bolt 
assembly  with  a  new  assembly  made  from 
multi-phase  material,  and  lubricating  each 
assembly. 

(ii)  Do  the  actions  specified  in  Option  2  of 
Condition  3  per  the  applicable  service 
bulletin.  The  actions  indude  (for  the  inboard 
flaps)  replacing  the  affected  bushing  and 
pivot  bolt  assembly  with  new  equivalent 
parts,  lubricating  each  assembly,  repeating 
the  lubrication  at  the  intervals  specified,  and 
doing  repetitive  ultrasonic  inspections  of  the 
assembly  for  cracking  at  the  intervals 
specified;  (for  the  outboard  flaps)  replacing 
the  affected  pivot  bolt  assembly  with  a  new 
equivalent  part,  lubricating  each  assembly, 
repeating  the  lubrication  at  the  intervals 
specified,  and  doing  repetitive  ultrasonic 
inspections  of  the  assembly  for  cracking  at 
the  intervals  specified.  Do  the  inspections 
until  paragraph  (a)(3)(i)  of  this  AD  has  been 
done. 

Credit  for  Actions  Done  per  Previous  Issue 
of  Service  Bulletins 

(b)  Accomplishment  of  the  specified 
actions  before  the  effective  date  of  this  AD 
per  Boeing  Alert  Service  Bulletin  DClO- 
57Ai48,  dated  June  14.  2002;  or  Boeing  Alert 
Service  Bulletin  DC10-57A117.  dated 
February  11, 1991;  is  considered  acceptable 
for  compliance  with  the  applicable 
requirements  of  paragraph  (a)  of  this  AD. 

Alternative  Methoils  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
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SUMMARY:  Thi  s  amendment  adopts  a 
new  airworth  ness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B1S  (Regional  Jet  Series  100 
and  440)  airplanes,  that  requires,  for 
certain  airplai  les,  a  one-time  inspection 
to  detect  chaf  ng  or  other  damage  of  the 
integrated  dri  /e  generator  (IDG)  cables 
and  the  firewall  separators  of  the  pylon, 
and  corrective  i  action  if  necessary.  For 
other  airplane  s,  this  AD  requires 
identification  of  the  part  number  of  the 
clamps,  and  r  ^placement  with  new 
clamps  if  nea  issary.  The  actions 


specified  by  this  AD  are  intended  to 
prevent  electrical  arcing  between  the 
IDG  cables  and  the  firewall  separators 
due  to  chafing,  which  could  result  in  an 
in-flight  fire  and/or  loss  of  electrical 
power.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  October  27,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the    - 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Bombardier,  Inc.,  Canadair. 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centreville,  Montreal,  Quebec 
H3C  3G9,  Canada,  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue  SW,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valhy  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  L.  Castracane,  Aerospace 
Engineer,  Systems  and  Flight  Test 
Branch,  ANE-172,  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York  11581;  telephone  (516)  256-7535; 
fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  series  airplanes 
was  published  in  the  Federal  Register 
on  June  18,  2002  (67  FR  41357).  That 
action  proposed  to  require,  for  certain 
affected  airplanes,  a  one-time  inspection 
to  detect  chafing  or  other  damage  of  the 
integrated  drive  generator  (IDG)  cables 
and  the  firewall  separators  of  the  pylon, 
and  corrective  action  if  necessary.  For 
other  affected  airplanes,  that  action 
proposed  to  require  identification  of  the 
part  number  of  the  clamps,  and 
replacement  with  new  clamps  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given.to  the 
comments  received. 

Request  To  Revise  Service  Information 
Citation 

One  commenter  requests  that  the  FAA 
revise  paragraph  (a)  of  the  proposed  AD 
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to  cite  only  Bombardier  Alert  Service 
Bulletin  A601R-24-091,  dated  March  9, 
2000;  and  Revision  A,  dated  May  10, 
2000;  as  the  appropriate  sources  of 
service  information  for  reinspecting  for 
proper  clamp  part  numbers.  The 
commenter  notes  that  Revision  B  of  the 
alert  service  bulletin,  dated  September 
14,  2000,  was  issued  to,  among  other 
things,  specify  the  proper  clamp 
installations.  The  commenter  agrees, 
however,  that  use  of  Revision  B  was 
correctly  addressed  in  Note  2  of  the 
proposed  AD. 

The  FAA  agrees.  Paragraph  (a)  has 
been  revised  accordingly  in  this  final 
rule. 

Request  To  Remove  "Spares" 
Paragraph 

This  same  commenter  requests  that 
paragraph  (c)  of  the  proposed  AD  be 
removed.  Paragraph  (c)  of  the  proposed 
AD  stated  that  only  those  IDG  cable 
clamps  having  part  number 
TA121010R14-04  (P/N  "-R")  may  be 
installed  on  affected  airplanes.  The 
commenter  describes  other  legitimate 
installations  for  another  part  number, 
TA121010L14-04  (P/N  "-L"),  for 
securing  IDG  cables  elsewhere  on  the 
airplane.  The  commenter  suggests 
revising  the  proposed  AD  to  prohibit 
installation  of  P/N  "-L"  during 
accomplishment  of  Bombardier  Alert 
Service  Bulletin  A601R-2 4-091,  but  to 
specify  that  P/N  "-R"  must  be  used  to 
obtain  the  proper  IDG  cable  orientation/ 
clearance  from  the  pylon  separator 
panel. 

The  FAA  concurs.  Paragraph  (c)  has 
been  revised  in  this  final  rule  to  prohibit 
installation  of  P/N  "-L"  during 
incorporation  of  Revision  "C"  of 
Bombardier  Alert  Service  Bulletin 
A601R-24-091. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  deterfnined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  Proposed  AD 

The  identity  of  affected  airplanes  has 
been  changed  in  this  final  rule  to 
"Bombardier  Model  CL-600-2B19 
(Regional  Jet  series  100  and  440) 
airplanes"  to  match  the  type  certificate 
data  sheet  for  these  airplanes. 

Paragraph  (a)(2)  has  been  revised  in 
this  final  rule  to  identify  the  source  of 
service  information  to  clarify  the 


required  method  for  the  clamp 
replacement. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD  ' 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22.  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Revised  Labor  Rate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  infiationeiry  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these   . 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

The  FAA  estimates  that  160  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
inspection,  at  an  average  labor  rate  of 
$65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  action  is 
estimated  to  be  $455  per  airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  determine  the  part 
number  of  the  clamp,  at  an  average  labor 
rate  of  $65  per  work  hoiu.  Based  on 
these  figures,  the  cost  impact  of  this 
action  is  estimated  to  be  $65  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I  • 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a* 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-19-04    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-13307. 
Docket  2001-NM-176-.\D. 

Applicability:  Model  CL-600-2B19 
(Regional  jet  series  100  and  440)  airplanes, 
serial  numbers  7003  through  7269  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the  ■ 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
'specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  between  the 
integrated  drive  generator  (IDG)  cables  and 
the  firewall  separators  due  to  IDG  cable 
chafing,  which  could  result  in  an  in-flight 
fire  and/or  loss  of  electrical  power, 
accomplish  jhe  following: 

Part  Number  Identification 

(a)  For  airplanes  that  have  been  repaired  or 
modified  before  the  effective  date  of  this  AD 
in  accordance  with  Bombardier  Alert  Service 
Bulletin  A601R-24-oni.  dated  March  9. 
2000;  or  Revision  "A."  dated  May  10.  2000: 
Within  .550  flight  hours  or  2  months  after  the 
effectiv'e  date  of  this  AD,  whichever  occurs 
first,  determine  the  part  numbers  (P/Ns)  of 
the  clamps  that  hold  the  IDG  cables  on  the 
left  and  right  pvlons. 

(1)  If  the  P/N  of  all  clamps  is 
TA121010R14-O4:  No  further  action  is 
required  by  this  paragraph. 

(2)  If  the  P/N  of  anv  clamp  is  NOT 
TA121010R14-04:  Before  further  flight, 
replace  the  discrepant  clamp  with  a  clamp 
having  P/N  TA121010R14-04.  in  accordance 
with  Bombardier  Alert  Service  Bulletin 
A601R-24-091.  Revision  -C.'  dated  Februarv 
1.2001. 

Inspection 

(b)  For  airplanes  not  identified  in 
paragraph  (a)  of  this  AD:  Within  550  flight 
hours  or  2  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  perform  a 
one-lime  general  visual  inspection  to  detect 
chafing  and  other  damage  of  the  IDG  cables 
and  the  firewall  separators  of  the  pylon,  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A601R-2^-091,  Revision  C,"  dated 
February  1,  2001.  Prior  to  further  flight 
thereafter,  perform  all  applicable  corrective 
actions  and  install  a  clamp,  a  conduit,  and 
Teflon  strips,  in  accordance  vyith  the  alert 
service  Jiulletin.  If  a  temporary  repair  is 
performed,  replace  the  harnesses  with  new 
parts  within  4.000  flight  hours  after  the 
repair,  in  accordance  with  the  alert  service 
bulletin. 

(c)  Accomplishment  of  an  inspection  and 
applicable  corrective  actions  before  the 
effective  date  of  this  AD  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A601R- 
24-091,  Revision  "B,"  dated  September  14, 
2000.  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (b)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  .such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Part  Installation 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  IDG  cable  clamp,  P/N 
TA121010L14-04,  during  incorporation  of 
Revision  'C'  of  Bombardier  Alert  Service 
Bulletin  A601R-24-091. 


Aitemative  Akethods  of  Compliance 
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the  compliance  time  that 
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ication  Office  (AGO).  FAA. 
submit  their  reijuests  through 
FAA  Principal  Maintenance 
may  add  comments  and  then 
Manager.  New  York  AGO. 
Note  3:  Inf<  rmation  concerning  the 
existence  of  a  pproved  alternative  methods  of 
compliance  v  ith  this  AD.  if  any.  may  be 
obtained  froni  the  New  York  AGO. 
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DEPARTME^  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2  H)2-NM-€0-A0;  Amendment 
39-13306;  AD  2003-19-03] 

RiN2120-AA(4 

Airworthine  >s  Directives;  Dornier 
Model  32&--^  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administrat  on,  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dornier  Model 
328-100  and  -300  series  airplanes,  that . 
requires  inspection  of  the  nose  landing 
gear  (NLG)  and  main  landing  gear 
(MLG)  to  ensure  that  certain  bolts  are  in 
place;  repetitive  inspections  of  the  bolts 
and  bolt  areas  for  evidence  of  corrosion; 
and  corrective  action,  if  necessary.  This 
action  is  necessary  to  prevent  failure  of 
the  NLG  or  MLG  due  to  corroded  or 
missing  bolts,  which  could  cause  loss  of 
connection  pins,  and  consequent 
collapse  of  the  landing  gear  during 
ground  maneuvers  or  upon  landing. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  October  27,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federdl  Register  as  of  October  27, 
'  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AvCraft  Aerospace  GmbH,  P.O. 
'Box  1103,  D-82230  Wessling,  Germany. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW,,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1503; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive.  (AD) 
that  is  applicable  to  certain  Dornier 
Model  328-100  and  -300  series 
airplanes  was  published  in  the  Federal 
Register  on  July  9,  2003  (68  FR  40831). 
That  action  proposed  to  require 
inspection  of  the  nose  landing  gear 
(NLG)  and  main  landing  gear  (MLG)  to 
ensure  that  certain  bolts  are  in  place; 
repetitive  inspections  of  the  bolts  and 
bolt  areas  for  evidence  of  corrosion;  and 
corrective  action,  if  necessary. 

Cominents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
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Conclusion 

We  have  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22,  2002),  which  governs  the  FAA's 
airworthiness  directives  system.  The 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figiu^s  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

We  estimate  that  53  Model  328-100 
series  airplanes  and  39  Model  328-300 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection 
for  bolt  placement,  and  that  the  average 
labor  rate  is  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$5,980,  or  $65  per  airplane. 

We  estimate  that  it  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  required 
inspection  for  corrosion,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  for  the  required 
inspection  for  corrosion  is  estimated  to 
be  $29,900,  or  $325  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-19-03    Fairchild  Dornier  GMBH 

(Formerly  Dornier  Luftfahrt  GmbH): 
Amendment  39-13306.  Docket  2002- 
NM-60-AD. 

Applicability:  Model  328-100  series 
airplanes  having  serial  numbers  3005 
through  3119  inclusive,  and  Model  328-300 
series  airplanes  having  serial  numbers  3105 
through  3200  inclusive;  certiHcated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  nose  landing  gear 
(NLC)  or  main  landing  gear  (MLC)  due  to 
corroded  or  missing  bolts,  which  could  cause 
loss  of  connection  pins,  and  consequent 
collapse  of  the  landing  gear  during  ground 


maneuvers  or  upon  landing,  accomplish  the 
following: 

Service  Bulletin  Reference 

(a)  The  term  "service  bulletin,"  as  used  in 
this  AD.  means  the  Accomplishment 
Instructions  of  the  following  service 
bulletins,  as  applicable: 

(1)  For  Model  328-100  series  airplanes: 
Dornier  Service  Bulletin  SB-328-32-414. 
dated  December  3,  2001, 

(2)  For  Model  328-300  series  airplanes: 
Dornier  Service  Bulletin  SB-328J-32-147, 
dated  December  3.  2001. 

Inspection  ef  Bolt  Placement 

fb)  Perform  a  one-time  general  visual 
inspection  of  the  NLG  and  MLG  to  ensure 
that  the  bolts  are  in  place,  per  paragraph 
2.B1)  of  the  applicable  service  bulletin.  Do 
the  inspection  at  the  later  of  the  times 
specified  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD.  If  all  bolts  are  in  place,  no  further 
action  is  required  by  this  paragraph. 

Note  1:  For  the  purppses.of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  of  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  dist&nce  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visu^ 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  Within  4,000  total  flight  hours,  or 
within  24  months  since  the  date  of  issuance 
of  the  original  Airworthiness  Certificate,  or 
within  24. months  since  the  date  of  issuance 
of  the  Export  Certificate  of  Airworthiness, 
whichever  occurs  first. 

(2)  Within  6  days  after  the  effective  date  of 
this  AD. 

Corrective  Action  < 

(c)  During  the  inspection  require3  by 
paragraph  (b)  of  this  AD.  if  any  bolt  is 
missing  or  is  not  in  position:  Prior  to  further 
flight,  replace  the  bolt  with  a  bolt  having  the 
same  part  number,  per  the  applicable  service 
bulletin. 

Inspections  for  Corrosion 

(d)  Within  400  flight  hours  or  6  months 
after  accomplishing  the  inspection  required 
by  paragraph  (b)  of  this  AD,  whichever 
occurs  first:  Remove  the  nuts,  bolts,  and 
washers  of  the  NLG  and  MLG.  and  perform 
a  detailed  inspection  for  evidence  of 
corrosion.  Do  the  inspection  per  the 
applicable  service  bulletin.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  flight  hours  or  24  months, 
whichever  occurs  first. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  faulure.  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 


lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  evidence  of  corrosion  is  found  on 
any  part,  or  if  a  new  bolt  rs  installed:  Prior 
to  further  flight,  apply  corrosion  prevention 
compound  to  the  bolt  shaft  and  install  the 
bolt,  per  the  applicable  service  bulletin. 

(2)  If  any  evidence  of  corrosion  is  found: 
Prior  to  further  flight,  replace  the  bolt  with 
a  part  having  the  same  part  number  and 
apply  corrosion  prevention  compound  to  the 
bolt  shaft  and  install  the  bolt,  per  the 
applicable  service  bulletin. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  .19.19. 1he 
Manager.  International  Branch.  ANM-116. 
FAA.  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Dornier  Service  Bulletin  SB-328-32- 
414.  dated  December  3.  2001:  or  Dornier 
Service  Bulletin  SB-328)-32-147.  dated 
December  3,  2001:  as  applicable.  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  AvCraft 
Aerospace  GmbH.  P.O.  Box  1103.  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.  Renton.  Washington: 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2002- 
014/2  and  2002-015/2.  both  dated  March?, 
2002. 

EfTective  Date 

(g)  This  amendment  becomes  effective  on 
October  27.  2003. 

Issued  in  Renton.  Washington,  on 
September.il.  2003. 
Vi  L.  Lipski, 

'  Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Sen-ice. 

[FR  Doc.  03-23672  Filed  9-18-03;  12:01  pml 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30387  ;  Amdt.  No.  3075  ] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
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Instrument  Approach  Procedures 
(SIAPs)  for  pperations  at  certain 
airports.  These  regulatory  actions  are 
needed  beci  luse  of  the  adoption  of  new 
or  revised  c  ■iteria,  or  because  of  changes 
occurring  ii  the  National  Airspace 
System,  sue  i  as  the  commissioning  of 
new  navigajional  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requiremen  s.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  n  ivigable  airspace  and  to 
promote  saf^  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  September 
22,  2003.  Tl  e  compliance  date  for  each 
SlAP  is  spe(  ified  in  the  amendatory 
provisions. 

The  incor  Deration  by  reference  of 
certain  pub  ications  listed  in  the 
regulations  s  approved  by  the  Director 
of  the  Fedei  il  Register  as  of  September 
22,  2003. 

ADDRESSES:  Availability  of  matters 
incorporate!  I  by  reference  in  the 
amendment  is  as  follows: 

For  Exam  nation — 

1.  FAA  Ri  lies  Docket,  FAA 
Headquartei  s  Building,  800 
Independen:e  Avenue,  SW., 
Washington  DC  20591; 

2.  The  FA  A  Regional  Office  of  the 
region  in  wl  lich  the  affected  airport  is 
located; 

3.  The  Fli  ;ht  Inspection  Area  Office 
which  origi;  lated  the  SIAP;  or, 

4.  The  Of  ice  of  Federal  Register,  800 
North  Capiti  )1  Street,  NW.,  Suite  700, 
Washington  DC. 

For Purchise — Individual  SIAP 
copies  may  )e  obtained  from: 

1.  FAA  Pi  blic  Inquiry  Center  (APA- 
200),  FAA  h  eadquarters  Building,  800 
Independen  :e  Avenue,  SW., 
Washington  DC  20591;  or 

2.  The  FA  \  Regional  Office  of  the 
region  in  wl  ich  the  affected  airport  is 
located. 

By  Subsci  ption — Copies  of  all  SIAPs. 
mailed  once  every  2  Weeks,  are  for  sale 
by  the  Supe  intendent  of  Documents, 
U.S.  GoverrlTient  Printing  Office, 
Washington  DC  20402. 
FOR  FURTHEF  INFORMATION  CONTACT: 
Donald  P.  Pi  ite,  Flight  Procedure 
Standards  B  anch  (AMCAFS-420), 
Flight  Techi  ologies  and  Programs 
Division,  Fl  ght  Standards  Service, 
Federal  Avi;  ition  Administration,  Mike 
Monroney  /\  eronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (I»  lail  Address:  P.O.  Box 
25082,  Okla  loma  City,  OK  73125) 
telephone:  ('  105)  954-4 1 64 . 
SUPPLEMENT  kRY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Re  ;ulations  (14  CFR  part  97) 


establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies   . 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  harve  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
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good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  September 
12.  2003. 

James  J.  Ballough, 

Director,  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40106, 
40113,  40114,  40120,  44502,  44514.  44701, 
44719, 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

*  *   *  Effective  October  2.  2003 

South  St.  Paul,  MN,  South  St.  Paul 
Muni-Richard  E.  Fleming  Field,  LOC 
RWY  34,  Orig 

*  *   *  Effective  October  30,  2003 

Clinton,  AR,  Holley  Mountain  Airpark, 

RNAV  (GPS)  RWY  23.  Amdt  1 
Clinton,  AR,  Holley  Mountain  Airpark, 

RNAV  (GPS)  RWY  5,  Amdt  1 
Bakersfield,  CA,  Meadows  Field,  GPS 

RWY  30R,  Orig-B,  CANCELLED 
Redding,  CA,  Redding  Muni,  LOC/DME 

BC  RWY  16,  Amdt  6B 


Douglas,  GA,  Douglas  Muni,  ILS  OR 

LOC  RWY  4,  Orig 
Douglas,  GA,  Douglas  Muni,  LOC  RWY 

4,  Amdt  2C.  CANCELLED 
Kingman,  KS,  Kingman  Airport-Clyde 

Cessna  Field,  RNAV  (GPS)  RWY  18, 

Orig 
Kingman,  KS,  Kingman  Airport-Clyde 

Cessna  Field,  RNAV  (GPS)  RWY  36, 

Orig 
Kingman,  KS,  Kingman  Airport-Clyde 

Cessna  Field,  VOR/DME  RWY  18, 

Amdt  2 
Kingman,  KS,  Kingman  Airport-Clyde 

Cessna  Field,  GPS  RWY  18,  Orig-B, 

CANCELLED 
Lawrence,  KS,  Lawrence  Muni,  RNAV 

(GPS)  RWY  15,  Orig 
Lawrence,  KS,  Lawrence  Muni,  RNAV 

(GPS)  RWY  33,  Orig  ♦ 

Lawrence,  KS,  Lawrence  Muni,  VOR/ 

DME-A,  Amdt  10 
Lawrence,  KS,  Lawrence  Muni,  VOR/ 

DME  RNAV  RWY  33,  Amdt  4 A, 

CANCELLED 
Eunice,  LA,  Eimice,  VOR/DME-A, 

Amdt  3 
Eunice,  LA,  Eunice,  RNAV  (GPS)  RWY 

16,  Orig 

Eunice.  LA,  Eunice,  RNAV  (GPS)  RWY 

34,  Orig 
Eunice,  LA,  Eunice,  GPS  RWY  34,  Orig- 

A,  CANCELLED 
Jennings,  LA.  Jennings,  RNAV  (GPS) 

RWY  8,  Orig 
Jennings,  LA,  Jermings,  VOR/DME  RWY 

8,  Amdt  1 
Jennings,  LA,  Jennings.  GPS  RWY  8, 

Orig-A.  CANCELLED 
Lake  Providence,  lA.  Byerley,  RNAV 

(GPS)  RWY  17,  Orig 
Lake  Providence,  LA,  Byerley,  GPS 

RWY  17,  Orig,  CANCELLED 
Detroit,  MI.  Berz-Macomb,  NDB  OR^PS 

RWY  22,  Orig,  CANCELLED 
Detroit,  MI,  Berz-Macomb,  VOR  OR 

GPS-A,  Orig,  CANCELLED 
Grants,  NM,  Grants-Milan  Municipal, 

RNAV  (GPS)  RWY  13,  Orig 
Ponca  City,  OK,  Ponca  City  Rgnl,  NDB 

RWY  17,  Amdt  5 
Ponca  City,  OK,  Ponca  City  Rgnl,  NDB 

RWY  35,  Amdt  4 
Ponca  City,  OK,  Ponca  City  Rgnl,  VGR- 

A,  Amdt  10 
Seminole,  OK,  Seminole  Muni,  RNAV 

(GPS)  RWY  16,  Orig 
Seminole,  OK,  Seminole  Muni,  NDB 

RWY  16,  Amdt  3 
Seminole,  OK,  Seminole  Muni,  GPS 

RWY  16,  Orig.  CANCELLED 
Shawnee,  OK,  Shawnee  Rgnl.  ILS  OR 

LOC  RWY  17,  Amdt  1 
Shawnee,  OK,  Shawnee  Rgnl,  RNAV 

(GPS)  RWY  17,  Orig 
Shawnee,  OK,  Shawnee  Rgnl.  GPS  RWY 

17.  Orig-A,  CANCELLED 
Tahlequah,  OK,  Tahlequah  Muni.  RNAV 

(GPS)  RWY  17.  Orig 


Tahlequah.  OK,  Tahlequah  Muni.  RNAV 

(GPS)  RWY  35.  Orig 
Tahlequah.  OK,  Tahlequah  Muni,  GPS 

RWY  17.  Orig.  CANCELLED 
Tahlequah,  OK,  Tahlequah  Muni.  GPS 

RWY  35.  Orig,  CANCELLED 
Chambersburg,  PA.  Chambersburg 

Muni.  RNAV  (GPS)  RWY  6,  Orig 
Chambersburg.  PA,  Chambersburg 

Muni.  RNAV  (GPS)  RWY  24,  Orig 
Chambersburg,  PA,  Chambersburg 

Muni,  GPS  RWY  24.  Amdt  1, 

CANCELLED 
Philadelphia.  PA,  Philadelphia  Intl,  ILS 

RWY  9L,  Amdt  4 
Philadelphia,  PA,  Philadelphia  Intl.  ILS 

RWY  9R.  Amdt  9 
Philadelphia,  PA,  Philadelphia  Intl,  ILS 

RWY  17.  Amdt  6 
Philadelphia.  PA,  Philadelphia  InU,  ILS 

RWY  26,  Amdt  3 
Philadelphia,  PA,  Philadelphia  Intl,  ILS 

RWY  27R,  Amdt  10 
Philadelphia,  PA,  Philadelphia  Intl.  ILS 

PRM  RWY  26.  Amdt  2 
Philadelphia.  PA,  Philadelphia  Intl.  ILS 

PRM  RWY  27L.  Amdt  2 
Philadelphia.  PA.  Philadelphia  Intl. 

CONVERGING  ILS  RWY  9R.  Amdt  4 
Philadelphia,  PA,  Philadelphia  Intl, 

CONVERGING  ILS  RWY  17,  Amdt  3 
Philadelphia.  PA,  Philadelphia  Intl. 

RNAV  (GPS)  RWY  26.  Orig 
Philadelphia.  PA,  Philadelphia  Intl, 

RNAV  (GPS)  RWY  27L,  Orig 
Philadelphia,  PA.  Philadelphia  Intl. 

RNAV  (GPS)  RWY  27R,  Orig 
Philadelphia.  PA,  Philadelphia  Intl, 

RNAV  (GPS)  RWY  35.  Orig 
Philadelphia.  PA,  Philadelphia  Intl. 

RNAV  (GPS)  Y  RWY  9L.  Orig 
Philadelphia,  PA,  Philadelphia  Intl, 

RNAV  (GPS)  Z  RWY  9L,  Orig 
Philadelphia,  PA,  Philadelphia  Intl. 

RNAV  (GPS)  Y  RWY  9R.  Orig 
Philadelphia,  PA,  Philadelphia  Intl, 

RNAV  (GPS)  Z  RWY  9R,  Orig 
Philadelphia,  PA,  Philadelphia  Intl. 

RNAV  (GPS)  Y  RWY  17.  Orig 
Philadelphia.  PA,  Philadelphia  Intl. 

RNAV  (GPS)  Z  RWY  17.  Orig 
Philadelphia,  PA,  Philadelphia  Intl. 

VOR/DME-A.  Amdt  2 
Philadelphia,  PA.  Philadelphia  Intl,  GPS 

RWY  17,  Orig-A,  CANCELLED 
Philadelphia,  PA,  Philadelphia  Intl.  GPS 

RWY  27L.  Orig-B,  CANCELLED 
Philadelphia.  PA,  Philadelphia  Intl.  GPS 

RWY  35.  Orig-A.  CANCELLED 
Houston.  TX.  George  Bush 

Intercontinental  Arpt/Houston.  ILS 

OR  LOC  RWY  8L.  Orig.  ILS  RWY  8L 

(CAT  II.  III).  Orig 
Houston,  TX,  George  Bush 

Intercontinental  Arpt/Houston,  ILS 

OR  LOC  RWY  8R,  Amdt  21 
Houston,  TX,  George  Bush 

Intercontinental  Arpt/Houston,  ILS 

OR  LOC  RWY  9,  Amdt  6 


55000        Federal  Register /Vol.  68,  No.  183 /Monday,  September  22,  2003 /Rules  and  Regulations 


Houston,  TX,  George  Bush 
Intercontinental  Arpt/Houston,  ILS 
OR  LOG  RWY  26L.  Amdt  17,  ILS 
RWY  26L  (CAT  II,  III),  Amdt  17 

Houston,  TX,  George  Bush 
Intercontinental  Arpt/Houston,  ILS 
OR  LOG  RWY  26R,  Orig,  ILS  RWY 
26R  (GAT  II,  III),  Orig 

Houston,  TX,,George  Bush 
Intercontinental  Arpt/Houston,  ILS 
OR  LOG  RWY  27,  Amdt  5/ILS  RWY 
27  (GAT  II.  ni),  Amdt  5 

Houston,  TX,  George  Bush 
Intercontinental  Arpt/Houston,  RNAV 
(GPS)  Z  RWY  8L.  Orig 

Houston,  TX,  George  Bush 
Intercontinental  Arpt/Houston,  RNAV 
(GPS)  Z  RWY  8R.  Orig 

Houston,  TX,  George  Bush 
Intercontinental  Arpt/Houston,  RNAV 
(GPS)  Z  RWY  9,  Amdt  1 

Houston,  TX,  George  Bush 
Irrtercontinental  Arpt/Houston,  RNAV 
(GPS)  Z  RWY  26L,  Orig 

Houston,  TX,  George-Bush 
Intercontinental  Arpt/Houston.  RNAV 
(GPS)  Z  RW\'  26R,  Orig 

Houston,  TX,  George  Bush 
Intercontinental  Arpt/Houston,  RNAV 
(GPS)  Z  RWY  27,  Orig 

Houston,  TX.  George  Bush 

Intercontinental  Arpt/Houston,  RNAV 
(GPS)  RWY  8,  Orig-C.  CANCELLED 

Houston,  TX,  George  Bush 
Intercontinental  Arpt/Houston,  RNAV 
(GPS)  Y  RWY  9.  Orig-B,  CANCELLED 

Houston.  TX.  George  Bush 

Intercontinental  Arpt/Houston,  RNAV 

(GPS)  RWY  26.  Orig-C,  CANCELLED 
Houston,  TX,  George  Bush 

Intercontinental  Arpt/Houston,  RNAV 

(GPS)  RWY  27.  Orig-C, 

CANCELLED 

Manassas,  VA.  Manassas  Regional/Harn,' 
P.  Davis  Field,  RNAV  (GPS)  RWY 
16R,  Orig 

Manassas,  VA,  Manassas  Regional/Harry 
P.  Davis  Field,  RNAV  (GPS)  RWY 
34R,  Orig 

Manassas,  VA,  Manassas  Regional/Harrv 
P.  Davis  Field,  GPS  RWY  34R,  Orig-  " 
A,  CANCELLED 

Manassas,  VA,  Manassas  Regional/Harrv 
P.  Davis  Field,  VOR/DME  RNAV  OR 
GPS  RWY  16R,  AMDT  7C, 
CANCELLED 

[FR  Doc.  03-23969  Filed  9-18-03:  12:01  pm| 
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Import  Resi  rictions  Imposed  on 
Archaeological  Materials  From 
CamtxKlia 


AGENCY:  Cuitoms  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Fini  1  rule. 


SUMMARY:  T  lis  document  amends  the 
Customs  Re  ;ulations  to  reflect  the 
imposition  <  if  import  restrictions  on 
certain  arch  leological  materials 
originating  i  a  Cambodia.  These 
restrictions  u-e  being  imposed  pursuant 
to  an  agreen  ent  between  the  United 
States  and  t  le  Government  of  the 
Kingdom  of  Cambodia  that  was  entered 
into  under  t  le  authority  of  tbe 
Convention  on  Cultural  Property 
Implementa  ion  Act  in  accordance  with 
the  1970  Un  ited  Nations  Educational, 
Scientific  ar  d  Cultural  Organization 
(UNESCO)  ( lonvention  on  the  Means  of 
Prohibiting  i  ind  Preventing  the  Illicit 
Import,  Expi  )rt  and  Transfer  of 
Ownership  ( if  Cultural  Property.  The 
document  ai  nends  the  Customs 
Regulations  Dy  adding  Cambodia  to  the 
list  of  count  ies  for  which  an  agreement 
has  been  eni  ered  into  for  imposing 
import  restr  ctions.  The  document 
contains  the  list  of  designated 
archaeologic  al  materials  that  describes 
the  types  of  irticles  to  which  the 
restrictions  \  ipply.  The  document  also 
rescinds  the  emergency  restrictions 
already  in  p  ace  for  certain  stone 
archaeologic  al  material  from  Cambodia. 
These  mater  als  are  subsumed  in  the 
restrictions   )ublished  today. 
EFFECTIVE  DiTE:  September  22,  2003. 
FOR  FURTHEB  INFORMATION  CONTACT: 
(Legal  Aspects)  Joseph  Howard, 
Intellectual  'roperty  Rights  Branch 
(202)  572-8  01;  (Operational  Aspects) 
Michael  Cra  g.  Trade  Operations  (202) 
927-1684. 
SUPPLEMENTARY  INFORMATION: 

BackgrouncJ 


arc  laeol 


The  value 
whether 
in  nature,  is 
often  constitlute 
society  and 
information 
origin,  histo^v 
The 


items  regrettably  makes  them  targets  of 
theft,  encourages  clandestine  looting  of 
archaeological  sites,  and  results  in  their 
illegal  export  and  import. 

Tne  United  States  shares  in  the 
international  concern  for  the  need  to 
protect  endangered  cultiu-al  property. 
The  appearance  in  the  United  States  of 
stolen  or  illegally  exported  artifacts 
from  other  countries  where  there  has 
been  pillage  has,  on  occasion,  strained 
our  foreign  and  cultural  relations.  This 
situation,  combined  with  the  concerns 
of  museum,  archaeological,  and 
scholarly  communities,  was  recognized 
by  the  President  and  Congress.  It 
became  apparent  that  it  was  in  the 
national  interest  for  the  United  States  to 
join  with  other  countries  to  control 
illegal  trafficking  of  such  articles  in 
international  commerce. 

The  United  States  joined  international 
efforts  and  actively  participated  in 
deliberations  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.N.T.S.  231  (1972)).  United  States 
acceptance  of  the  1970  UNESCO 
Convention  was  codified  into  U.S.  law 
as  the  "Convention  on  Cultural  Property 
Implementation  Act"  (Pub.  L.  97-446, 
19  U.S.C.  2601  et  seq.)  (the  Act).  This 
was  done  to  promote  United  States 
leadership  in  achieving  greater 
international  cooperation  towards 
preserving  cultural  treasures  that  are  of 
importance  to  nations  from  where  they 
originate  and  greater  international 
understanding  of  mankind's  common 
heritage. 

During  the  past  several  years,  import 
restrictions  have  been  imposed  on 
archaeological  and  ethnological  artifacts 
of  a  number  of  signatory  nations.  These 
restrictions  haye  been  imposed  as  a 
result  of  requests  for  protection  received 
from  those  nations  and  pursuant  to 
bilateral  agreements  between  the  United 
States  and  these  other  countries. 
Additional  information  on  cultural 
property  import  restrictions  can  be 
found  on  the  International  Cultural 
Property  Protection  web  site  [http:// 
exchanges.state.gov/education/culprop). 

Determinations 
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Under  19  U.S.C.  2602(a)(1),  the 
United  States  must  make  certain 
determinations  before  entering  into  an 
agreement  to  impose  import  restrictions 
under  19  U.S.C.  2602(a)(2).  With  respect 
to  the  import  restrictions  in  the  instant 
case,  these  determinations,  made 
initially  on  August  25,  1999,  by  the  then 
Associate  Director  for  Education  and 
Cultural  Affairs,  United  States 
Information  Agency,  and  subsequently 
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affirmed  on  January  23,  2003,  by  the 
Assistant  Secretary  of  Educational  and 
Cultural  Affairs,  Department  of  State, 
provide  the  following:  (1)  That  the 
cultural  patrimony  of  Cambodia  is  in 
jeopardy  from  the  pillage  of  the 
archaeological  materials  described 
further  below  in  the  list  of  designated 
materials;  (2)  that  Cambodia  has  taken 
measures  consistent  with  the 
Convention  to  protect  its  cultural 
patrimony;  (3)  that  import  restrictions 
imposed  by  the  United  States  would  be 
of  substantial  benefit  in  deterring  a 
serious  situation  of  pillage,  if  applied  in 
concert  with  similar  restrictions 
implemented  or  to  be  implemented  by 
those  nations  having  a  significant 
import  trade  in  such  material,  and 
remedies  less  drastic  are  not  available; 
and  (4)  that  the  application  of  import 
restrictions  is  consistent  \yith  the 
general  interests  of  the  international 
community  in  the  interchange  of  the 
designated  archaeological  materials 
among  nations  for  scientific,  cultural, 
and  educational  purposes. 

The  Agreement 

On  September  19,  2003,  the  United 
States  and  Cambodia  entered  into  a 
bilateral  agreement  (the  Agreement) 
pursuant  to  the  provisions  of  19  U.S.C. 
2602(a)(2)  covering  certain  Khmer  stone, 
metal,  and  ceramic  archaeological 
material  ranging  in  date  from  the  6th 
century  through  the  16th  century  A.D. 
Accordingly,  Customs  emd  Border 
Protection  (CBP;  the  bureau  of  the  new 
Department  of  Homeland  Security  that 
includes  much  of  the  former  U.S. 
Customs  Service)  is  amending 
§  12.104g(a)  of  the  Customs  Regulations 
(19  CFR  12.104g(a))  to  indicate  that 
import  restrictions  have  been  imposed 
pursuant  to  the  Agreement.  The 
archaeological  materials  subject  to  the 
restrictions  are  described  further  below. 

Restrictions 

CBP  notes  that  emergency  import 
restrictions  (19  U.S.C.  2603)  on  certain 
stone  archaeological  materials  from 
Cambodia  were  imposed  under  T.D.  99- 
88  (64  FR  67479,  December  2,  1999). 
These  materials  covered  by  T.D.  99-88 
are  subsimied  in  the  recently  signed 
bilateral  Agreement  and  continue  to  be 
subject  to  import  restrictions.  Thus,  this 
document  amends  the  Customs 
Regulations  to  remove  the  listing  of 
Cambodia  from  §  12.104g(b)  pertaining 
to  emergency  actions. 

Importation  of  the  materials  described 
in  the  list  below,  including  those  which, 
up  to  now,  have  been  subject  to  the 
restrictions  of  T.D.  99-88,  are  subject  to 
the  restrictions  of  19  U.S.C.  2606  and 
§  12.104g(a)  of  the  Customs  Regulations 


(19  CFR  12.104g(a))  and  will  be 
restricted  from  entry  into  the  United 
States  unless  the  conditions  set  forth  in 
19  U.S.C.  2606  and  §  12.104c  of  the 
regulations  (19  CFR  12.104c)  are  met. 
For  example,  these  materials  may  be 
permitted  entry  if  accompanied  by 
appropriate  export  certification  issued 
by  the  Government  of  Cambodia  or  by 
documentation  showing  that 
exportation  from  Cambodia  occurred 
before  December  2,  1999,  with  respect  to 
the  Khmer  stone  archaeological 
materials  that  have  been  covered  under 
T.D.  99-88,  and  September  22,  2003, 
with  respect  to  the  Khmer 
archaeological  materials  not  covered 
previously  under  T.D.  99-88  (See  19 
U.S.C.  2606(b)(1)  and  (2)(B):  19  CFR 
12.104c(a)  and  (c);  see  also  19  U.S.C. 
2606(a)  and  2604.) 

List  of  Categories  of  Khmer 
Archaeological  Materials  from 
Cambodia  (6th  c.  through  the  16th  c. 
A.D.) 

Khmer  archaeological  material  of  the 
6th  through  the  16th  century  A.D.  from 
Ccunbodia  includes  the  categories  listed 
below.  The  following  list  is 
representative  only. 

I.  Stone 

This  category'  consists  largely  of 
materials  made  of  sandstone,  including 
many  color  shades  (grey  to  greenish  to 
black,  pink  to  red  and  violet,  and  some 
yellowish  tones)  and  var\'ing 
granulosity.  Due  to  oxidation  and  iron 
content,  the  stone  surface  can  become 
hard  and  take  on  a  different  color  than 
the  stone  core.  These  surface  colors 
range  from  yellowish  to  brownish  to 
different  shades  of  grey.  This  dense 
surface  can  be  polished.  Some  statues 
and  reliefs  are  coated  with  a  kind  of 
clear  shellac  or  lacquer  of  different 
colors  (black,  red,  gold,  yellow,  brown). 
The  surface  of  sandstone  pieces  can  also 
however  be  quite  rough.  Chipped 
surfaces  can  be  white  in  color.  In  the 
absence  of  any  systematic  technical 
analysis  of  ancient  Khmer  stonework, 
no  exact  description  of  other  stone  types 
can  be  provided.  It  is  clear  however  that 
other  types  of  stone  were  alsa  used 
(some  volcemic  rock,  rhyolite,  and 
schist,  etc.),  but  these  are  nonetheless 
exceptional.  Some  quartz  objects  are 
also  known.  Precious  and  semi-precious 
stones  were  also  used  as  applied  decor 
or  in  jewelry  settings. 

Different  types  of  stone  degradation 
can  be  noted.  Eroded  surfaces  result 
from  sanding  (loss  of  surfade  grains), 
contour  scaling  (detachment  of  surface 
plaques  along  contour  lines),  flaking, 
and  exfoliation.  The  stone  can  also  split 
along  sedimentation  layers.  Chipping  or 


fragmentation  of  sculpted  stone  is  also 
common. 

Stone  objects  included  here  come 
under  three  historical  periods:  pre- 
Angkorian  (6th-9th  c),  Angkorian  (9th- 
14th  c),  and  post-Angkorian  (14th-16th 
c).  Many  stone  objects  can  be  firmly, 
assigned  to  one  of  these  three  periods; 
some,  notably  architectural  elements 
and  statues,  can  be  further  assigned  a 
specific  style  and  a  more  precise  date 
within  the  given  period. 

A.  Sculpture 

1 .  Architectural  Elements 

Stone  was  used  for  religious 
architecture  in  the  pre-Angkorian  and 
Angkorian  periods.  The  majority  of 
ancient  Khiner  temples  were  built 
almost  entirely  in  stone.  Even  for  those 
temples  built  primarily  in  brick, 
numerous  decorative  elements  in  stone 
were  also  employed.  Only  small 
portions  of  early  post-Angkorian 
edifices  were  built  in  stone.  The 
architectural  elements  that  follow  are 
therefore  characteristic  of  pre-Angkorian 
and  Angkorian  times.  The  state  of  the 
material  varies  greatly,  some  objects 
being  well  preserved,  others  severely 
eroded  or  fragmented.  The  sculpture  of 
some  pieces  remains  unfinished. 

a.  Pediments.  Pediments  are  large 
decorative  stone  fixtures  placed  above 
temple  doorways.  They  are  triangular  in 
shape  and  composed  of  two  or  more 
separate  blocks  that  are  fitted  together 
and  sculpted  with  decorative  motifs. 
The  ensemble  can  range  from 
approximately  1-3  meters  in  width  and 
1-3  meters  in  height.  Motifs  include 
floral  scrolls,  medallions,  human 
figures,  and  animals.  A  whole  scene 
from  a  well-known  story  can  also  be 
represented. 

b.  Lintels.  Lintels  are  rectangular 
monoliths  placed  directly  above  temple 
entrance  gates  or  doorways,  below  the 
pediments  described  above.  They  are 
decorated  with  motifs  similar  to  those  of 
pediments.  They  can  reach  up  to  nearly 
one  meter  in  height  and  one  and  one 
half  meters  in  width. 

c.  False  doors.  Three  of  the  four 
doorways  of  a  temple  sanctuary  are 
frequently  "false  doors";  that  is,  though 
they  are  sculpted  to  look  like  doors, 
they  do  not  open.  They  bear  graphic  and 
floral  motifs,  sometimes  integrating 
human  and  animal  figures.  These  doors- 
can  reach  up  to  more  than  two  meters 
in  height  and  more  than  one  meter  in 
width.  They  can  be  monolithic  or 
composed  of  separate  blocks  fitted 
together. 

d.  Columnettes.  Colunmettes  are 
decorative  columns  placed  on  either . 
side  of  a  temple  door  entrance.  They  can 
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be  sculpted  in  deep  relief  out  of  a 
temple  doorway  and  therefore  remain 
attached  to  the  doorway  on  their  back 
side.  The  earliest  columnettes  are  round 
and  sculpted  with  bands  which 
themselves"  are  sculpted  with  decorative 
motifs.  Later  in  the  Angkorian  period, 
the  columnettes  aire  octagonal  in  shape 
and  bear  more  complex  and  abundant 
sculpted  decor  on  the  concentric  bands. 
This  decor  includes  graphic  designs 
(pearls,  diamond  shapes,  flowers,  etc.) 
repeated  at  regular  intervals  along  the 
length  of  the  column.  The  base  of  the 
column  is  square  and  is  also  sculpted 
with  diverse  motifs  and  figures.  The 
columnettes  can  reach  around  25  cm.  in 
diameter  and  more  than  two  meters  in 
height. 

e.  Pilasters.  Pilasters  are  decorative 
rectangular  supports  projecting  partially 
from  the  wall  on  either  side  of  a  temple 
doorway.  They  are  treated 
architecturally  as  columns  with  base, 
shaft,  and  capital.  Motifs  include  floral 
scrolls  and  graphic  designs  of  pearls, 
diamond  shapes,  etc.,  as  well  as  human 
or  animal  figures.  They  range  in  width 
from  approximately  20-30  cm.  and  can 
reach  a  height  of  more  than  two  meters. 

f.  Antefixes.  Antefixes  are  decorative 
elements  placed  around  the  exterior  of 
each  level  of  temple  tower.  They  are 
small  free-standing  sculptures  and  can 
take  multiple  forms,  including  but  not 
limited  to  graphic  designs,  animal 
figures,  human  figures  in  niches,  and 
miniature  models  of  temples. 

g.  Balustrade  finials.  Long  balustrades 
in  the  form  of  mythical  serpents  are 
foimd  in  many  Angkorian  temples. 
Often,  these  line  either  side  of  the 
entrance  causeways  to  temples.  The 
ends  of  the  balustrade  take  the  form  of 
the  serpent's  multiple  cobra-like  heads. 

h.  Wall  reliefs.  Much  of  the  surface 
area  of  most  temples  is  sculpted  with 
decorative  reliefs.  This  decor  includes 
graphic  designs  and  floral  motifs  as  well 
as  human  or  animal  figures.  The  figiues 
can  range  in  size  from  just  a  few 
centimeters  to  more  than  one  meter  in 
height.  They  can  be  integrated  into  the 
decor  or  set  off  in  niches.  Narrative 
scenes  can  also  be  represented. 

i.  Other  decorative  items.  Other 
decorative  items  include  wall  spikes, 
roof  tile  finials,  sculpted  steps,  and 
other  architectural  decorations. 

2.  Free-Standing  Sculpture 

The  pre- Angkorian  and  Angkorian 
periods  are  characterized  by  extensive 
production  of  statuary  in  stone.  Some 
stone  statuary  was  also  produced  during 
the  post-Angkorian  period.  This  statuary 
is  relatively  diverse,  including  human 
figures  ranging  from  less  than  one  half 
meter  to  nearly  three  meters  in  height, 


as  well  as  an:  mal  figures.  Some  figures, 
representations  of  Indian  gods,  have 
multiple  arm  >  and  heads.  Figures  can  be 
represented  i  lone  or  in  groups  of  two  or 
three.  When  inale  and  female  figures  are 
presented  toj  ether  as  an  ensemble,  the 
female  figure  >  are  disproportionately 
smaller  than  heir  male  counterparts. 
Some  are  par  -human,  part-animal. 
Figures  can  t  b  standing,  sitting,  or 
riding  anima  mounts.  Many  figures  are 
represented  \  i^earing  crowns  or  special 
headdresses  i  ind  holding  attributes  such 
as  a  baton  or  i  conch  shell.  Clothing  and 
sometimes  je  velry  are  sculpted  into  the 
body.  Thoug  i  statues  are  generally 
monolithic,  1  iter  post-Angkorian  statues 
of  the  Buddh  i  can  have  separate  arms 
sculpted  in  w  ood  and  attached  to  the 
stone  body.  ^  lany  statues  were  once 
lacquered  in  )lack,  dark  brown,  red,  or 
gold  colors  ai  id  retain  lacquer  traces. 
Some  yellow  lacquer  is  also  found. 

a.  Human  (  nd  hybrid  (part-human, 
part-animal)  ''igures.  Examples  include 
statues  of  the  eight-armed  god  and  the 
four-armed  gi  id,  representations  of 
Buddha  in  va  rious  attitudes  or  stances, 
and  female  a]  id  male  figures  or  deities, 
including  paits  (heads,  hands,  crowns, 
or  decorative  elements)  of  statuary  and 
•groups  of  figi  res. 

b.  Animal  ^  igures.  Examples  include 
bulls,  elephants,  lions,  and  small 
mammals  su(  h  as  squirrels. 

c.  Votive  Oi  ijects.  A  number  of  more 
abstract  sculj  tures  were  also  the  object 
of  religious  n  presentation  from  pre- 
Angkorian  to  post-Angkorian  times. 
Examples  inc  ude  ritual  phallic  symbols 
and  sculpted  Ifootprints  of  Buddha. 

d.  Pedestab.  Pedestals  for  statues  can 
be  square,  re(  tangular,  or  round.  They 
vary  greatly  i  i  size  and  can  be  decorated 
with  graphic  md  floral  decor,  as  well  as 
animal  or  hui  nan  figures.  They  are 
usually  made  of  numerous  components 
fitted  togethe  •,  including  a  base  and  a 
top  section  ir  to  which  the  statue  is  set. 

e.  Foundati  on  deposit  stones.  Sacred 
deposits  wen  placed  under  statues,  as 
well  as  undei  temple  foundations  and  in 
temple  roof  v  lults,  from  pre- Angkorian 
to  post-Angk(  irian  times.  Marks  on  these 
stones  indica  e  sacred  configurations, 
which  could  ;ontain  deposits  such  as 
gold  or  preci(  us  stones. 

3.  Stela 

a.  Sculptec  stelae.  Free-standing  stela, 
sculpted  witl  shallow  or  deep  reliefs, 
served  as  obj(  icts  of  worship  and 
sometimes  as  boundary  stones  from  pre- 
Angkorian  to  post-Angkorian  times. 
Examples  inaude  stela  with  relief 
images  of  gods  and  goddesses,  Buddhas, 
figures  in  nicnes,  and  other  symbols. 

D.  Inscriptions.  Texts  recording 
temple  founc  itions  or  other  information 


were  inscribed  on  stone  stela  frorti  pre- 
Angkorian  to  post-Angkorian  times. 
Such  texts  can  also  be  found  on  temple 
doorjambs,  pillars,  and  walls.  The  stela 
are  found  in  a  number  of  different 
shapes  and  sizes  and  can  also  bear 
decorative  reliefs,  for  example  a  bull 
seated  on  a  lotus  flower. 

4.  Sculpture  in  Brick 

Brick  was  used  mainly  in  pre- 
Angkorian  and  some  relatively  early 
Angkorian  religious  architecture.  Yet, 
typically,  while  the  bodies  of  buildings 
were  in  brick,  some  of  the  decorative 
elements  listed  above — pediments, 
lintels,  etc. — were  in  stone.  The  brick,  of 
light  orange  color,  was  usually  sculpted 
with  a  preliminary  relief,  which  was 
then  covered  over  with  white  stucco, 
itself  sculpted  along  brick  contours. 
Some  brick  reliefs  seem  however  to 
have  been  fully  sculpted  and  not  meant 
to  be  covered  in  stucco.  Brick  temple 
reliefs  include  graphic  design,  as  well  as 
floral  or  animal  decor.  Human  and 
animal  figures  can  also  be  represented. 

n.  Metal 

This  category  consists  mainly  of 
bronze  objects.  No  singular  alloy  is 
characteristic  of  Khmer  bronzes,  which 
contain  varying  degrees  of  copper,  zinc, 
lead,  and  iron.  Surface  colors  can  range 
from  dark  to  light  brown  to  goldish;  a 
green  patina  is  foimd  on  many  objects. 
Some  bronzes  Eire  also  gilt.  Some 
artwork  in  silver  and  gold  also  survives 
but  is  much  less  common. 

Most  objects  were  cast  with  the  "lost 
wax"  technique,  by  which  a  mold  of  the 
object  is  built  around  a  full  or  hollow 
wax  model;  the  wax  is  then  melted  out 
with  hot  metal,  which  then  hardens  in 
the  mold.  Decor  can  be  chiseled  into  the 
finished  metal  surface.  The  "repousse" 
technique,  by  which  metal  is  beaten  into 
shape  in  a  concave  mold,  was  also  used. 

Most  of  the  objects  presented  here  can 
be  assigned  to  one  of  the  major 
historical  periods  defined  for  stone 
objects  above:  pre-Angkorian  (6th-9th 
c),  Angkorian  (9th-14th  c),  and  post- 
Angkorian  (14th-16th  c).  Some  pieces, 
in  particular  statuary  and  ritual  or 
domestic  accessories  with  motifs  akin  to 
architectural  decor  in  stone,  can  also  be 
assigned  to  specific  styles  and 
corresponding  time  periods  within  the 
larger  historical  periods.  It  should  be 
noted  however  that,  though  the  earliest 
full-sized  statues  in  bronze  found  in 
Cambodia  to  date  are  attributed  to  pre- 
Angkorian  times,  metallurgy  seems  to 
have  flourished  in  pre-  and 
protohistoric  periods  and  was  indeed 
characteristic  of  cultures  situated  in 
southern  Cambodia  in  the  early 
centuries  A.D.  Excavations  have 
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uncovered  bronze  and  gold  jewelry,  as 
well  as  diverse  accessory  objects, 
attesting  to  a  metal  industry  in  this  early 
period. 

A.  Statues  and  Statuettes 

Khmer  metal  statuary  is  comparable 
to  Khmer  stone  statuary  in  both 
thematic  and  stylistic  treatment.  (See 
general  description  of  free-standing 
sculpture  above.)  Statues  can  be 
represented  alone  or  in  groups  ranging 
from  human  figures  on  animal  mounts 
to  triads,  to  more  complex  ensembles 
including  architectural  structures  and 
decor.  Though  some  colossal  statues  are 
known  in  both  pre-Angkorian  and 
Angkorian  times,  metal  statues  are, 
generally,  relatively  smaller  in  scale 
than  their  stone  counterparts.  Colossal 
statues  can  reach  more  than  two  meters 
in  height;  fragments  demonstrate  that 
one  reclining  figure  measured  some  six 
meters  in  length.  Such  colossal  pieces 
are  nonetheless  rare. 

Statuettes  as  small  around  as  15  cm. 
are  common:  larger  statues  more 
typically  reach  around  one  meter  in 
height.  Small-scale  statues  are  generally 
composed  of  a  single  cast;  separate 
pieces  however  can  be  placed  together, 
for  example  on  a  single  pedestal,  to  form 
an  ensemble.  Larger  works  can  be 
composed  of  multiple'pieces  fitted 
together  with  joints  which  can  be 
concealed  by  chiseled  decor.  Only  some 
small  statuettes  are  solid.  Others  are 
composed  of  two  plaques,  one  for  the 
front  of  the  piece  and  the  other  for  the 
back;  the  plaques  are  filled  with  a  resin- 
or  tar-based  substance  and  soldered 
together.  Larger  pieces  are  hollow.  It 
should  be  noted  that  the  Bayon  period 
{late  12th-early  13th  c.)  has  left  more 
bronze  statuary  than  any  other  period. 

Post-Angkorian  bronze  statues  and 
statuettes,  like  their  stone  counterparts, 
take  on  certain  characteristics  of 
Siamese  sculpture  but  can  nonetheless 
usually  be  identified  as  Khmer  due  to 
certain  types  of  decor  and  bodily  form 
which  maintain  or  develop  on  a  specific 
Angkorian  tradition. 

1.  Human  and  Hybrid  (Part-human, 
Part-animal)  Figures 

Examples  include  standing  male 
figures,  Buddhas,  four-armed  male 
figures,  female  figures,  gods,  and 
goddesses,  all  in  various  attitudes  and 
dress,  including  fragments  of  sculpture 
such  as  hands,  arms,  and  heads. 

2.  Animal  Figures 

Animal  representations  in  bronze 
resemble  those  in  stone  in  both  thematic 
and  stylistic  treatment.  Statues  and 
statuettes  include  primarily  bulls,  lions, 
and  elephants  with  one  or  three  trunks. 


Other  animals,  such  as  horses,  are  also 
represented  but  are  less  common.  The 
only  colossal  animal  images  known  date 
to  the  late  12th-early  13th  c.  Other 
animal  figures,  such  as  the  mythical 
multiheaded  serpent  and  mythical  birds 
and  monkeys,  are  also  frequently  found 
as  decor  of  ritual  or  domestic  objects. 

3.  Pedestals 

Pedestals  in  bronze  often  appear  to  be 
simplified  and  reduced  versions  of  their 
stone  counterparts.  One  innovation  of 
sculpting  the  base  in  openwork  is  to  be 
noted. 

B.  Other  Ritual  and  Domestic  Objects 

1 .  Special  Objects  Used  in  Ritual 

Special  ritual  objects  include  bells, 
conch  shells,  and  musical  instruments 
such  as  tambourines,  etc. 

2.  Containers 

Ritual  and  domestic  containers 
include  such  items  as  perfume  holders, 
oil  lamps  or  bowls,  and  boxes  with 
decorative  or  sculptural  featiues. 

3.  Decorative  Elements  From  Ritual  or 
Domestic  Objects 

In  addition  to  the  decorative 
accessory  items  noted  below,  there  exist 
insignia  finials  for  banner  poles  which 
often  take  the  form  of  small  human  or 
animal  figures. 

4.  Jewelry 

Jewelrj',  including  but  not  limited  to 
rings,  bracelets,  arm  bands,  necklaces, 
and  belts,  could  have  been  worn  not 
only  by  people  but  also  by  statues. 
Different  types  of  rings  can  be  noted: 
Ring-stamps,  rings  with  ornamental 
settings,  rings  with  settings  in  the  form 
of  a  bull  or  other  animal,  and  rings  with 
settings  for  stones. 

5.  Instruments 

Diverse  percussion  instruments, 
including  varying  sizes  of  gongs  and 
cymbals,  are  made  in  bronze  from 
ancient  to  modern  times. 

6.  Animal  Fittings 

In  addition  to  bells  to  be  suspended 
around  the  necks  of  animals,  common  to 
both  the  Angkorian  and  the  post- 
Angkorian  periods,  various  kinds  of 
decorative  animal  harness  accessories 
are  known  in  post-Angkorian  times. 

C.  Architectural  Elements 

Metal  architectural  elements  include 
ceiling  or  wall  plaques  sculpted  with 
flowers  or  other  motifs,  floral  plaques, 
and  panels. 


D.  Weapons 

Metal  weapons  include  bows  and 
arrows,  daggers,  and  spear  tips.  - 

in.  Ceramics 

Khmer  ceramics  include  both  glazed 
and  unglazed  stonewares.  Stonewares, 
and  particularly  glazed  wares,  are 
characteristic  of  the  Angkorian  period    ' 
(9th-14th  c).  Khmer  ceramics 
production  primarily  concerned 
functional  vessels  (vases,  pots,  etc.)  but 
also  included  sculpture  of  figurines  and 
architectural  or  other  decorative 
elements.  Angkorian  period  vessels 
were  generally  turned  on  a  wheel  and 
fired  in  kilns.  Vessels  range  in  size  from 
around 'five  to  at  least  70  cm.  in  height. 
Glaze  colors  are  fairly  limited  and 
include  creamy  white,  pale  green  (color 
of  Chinese  tea),  straw-yellow,  reddish- 
brown,  brown,  olive,  and  black.  Light 
colors  are  generally  glossy,  while  darker 
colors  can  bp  glossy  or  matte.  Some  two- 
colored  wares,  primarily  combining  pale 
.  green  and  brown,  are  also  known. 
Decoration  is  relatively  subtle,  limited 
to  incisions  of  graphic  designs  (criss- 
crosses, striations,  waves,  etc.),  some 
sculpted  decor  such  as  lotus  petal 
shapes,  and  molding  (ridges,  grooves. 
etc.);  some  applied  work  is  also  seen.     ' 
Most  decoration  is  found  on  shoulders 
and  necks,  as  on  lids;  footed  vessels  are 
typically  beveled  at  the  base.  Many 
wasters  (imperfect  pieces)  are  found  and 
are  also  subject  to  illicit  trade. 

A.  Sculpture 

Ceramic  sculpture  known  to  have 
been  produced  in  Cambodia  proper 
largely  concerns  architectural  elements. 
Though  some  figurines  are  known  and 
are  of  notable  refinement,  statuary  and 
reliefs  in  ceramics  seem  to  be  more 
characteristic  of  provincial  production. 

1.  Architectural  Elements 

Some  pre-Angkorian.  Angkorian,  and 
post-Angkorian  period  buildings, 
primarily  but  not  exclusively  royal  or 
upper-class  habitation,  were  roofed  with 
ceramic  tiles.  The  tiles  include 
undecorated  flat  tiles  and  convex  and 
concave  pieces  fitted  together:  a 
sculpted  tile  was  placed  as  a  decor  at 
the  end  of  each  row  of  tiles.  These 
pieces  were  produced  in  molds  and  can 
be  unglazed  or  glazed.  The  unglazed 
pieces  are  orange  in  color:  the  glazed 
pieces  are  creamy  white  to  pale  green. 
Spikes  placed  at  the  crest  of  roof  vaults 
can  also  be  made  in  ceramics.  These 
spikes  were  fit  into  a  cylinder,  also 
made  of  ceramics,  which  was  itself 
fitted  into  the  roof  vault. 
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2.  Figurines  and  Ritual  Objects 

Figurines,  statuettes,  or  plaques  can 
include  human,  hybrid  (part-human, 
part-animal),  and  animal  figures.  These 
are  typically  small  in  size  (around  10 
cm.).  Ritual  objects  found  in  Cambodia 
proper  are  limited  primarily  to  pieces  in 
the  shape  of  a  conch  shell,  used  for 
pouring  sacral  water  or  as  blowing 
horns. 

B.  Vessels 

1.  Lidded  Containers 

Examples  include  round  lidded  boxes 
with  incised  or  sculpted  decoration, 
bulbous  vases  with  lids,  and  jars  with 
conical  multi-tiered  lids.  Lids 
themselves  include  conical  shapes  and 
convex  lids  with  knobs. 

2.  Lenticular  Pots 

Pots  of  depressed  globular  form  are 
conunonly  referred  to  as  lenticular  pots. 
The  mouth  of  the  vessel  is  closed  with 
a  stopper. 

3.  Animal-shaped  Pots 

The  depressed  globular  form  can  take 
animal  shapes,  with  applied  animal 
head,  tail,  or  other  body  parts  that  can 
serve  as  handles.  The  animal-shaped  pot 
is  also  found  in  other  forms.  Animal- 
shaped  pots  often  contain  remains  of 
white  lime,  a  substance  used  in  betel 
nut  chewing.  Shapes  include  bulls, 
elephants,  birds,  horses,  and  other  four- 
legged  creatures. 

4.  Human-shaped  Pots 

Anthropomorphic  vessels  often  have 
some  applied  and  incised  decoration 
representing  human  appendages, 
features,  or  clothing.  The  vessels  are 
usually  gourd-shaped  bottles. 

5.  Bottles 

This  category  includes  a  nimiber  of 
different  kinds  of  vessels  with  raised 
mouths. 

6.  Vases    . 

A  number  of  different  types  of  vases 
are  grouped  together  under  this  general 
heading.  Some  are  flat  based  and 


State  parly 


bulbous  or  conical.  Others  have  pedestal 
feet.  Sot  le  are  characterized  by  their 
elongate  1  necks.  The  "baluster  vases," 
for  whic  1  Khmer  ceramics  are 
particularly  known,  have  pedestal  feet, 
coiiical  liodies,  relatively  long  necks, 
and  flarrd  mouths. 

7.  Spouted  Pots 

These  are  vessels,  usually  in  the 
"baluste  r  vase"  form,  that  have  short 
pouring  spouts  attached  to  the  shoulder. 
Some  spputed  pots  also  have  ring 
handles  pn  the  opposite  shoulder. 

8.  Large  lars 

Large  parrel-shaped  jars  or  vats  have 
flat  basei,  wide  mouths,  short  necks, 
and  flattmed  everted  rims.  They  are 
always  i  on  glazed. 

9.  Bowls 


Bowls 
flaring  v^alls 
slightly 
everted 


green  or 
brown-i 


with  broad,  flat  bases  and 

that  are  either  straight  or 
^oncave,  ending  in  plain 

incm^ring  rims,  usually  have 
yellowish  glaze,  although  some 
bowls  are  known.  Some 
decorated  with  incised  lines  just 
rim.  Most  have  deep  flanges 
base;  some  are  plain.  Small 
hemisph  srical  cups  on  button  bases  bear 
Another  form  is  the  bowl 
ped  jstal  foot,  most  bearing  an  iron 
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the  amendment  to  the 
Regulations  contained  in  this 
imposes  import  restrictions 
aliove-listed  cultural  property  of 
by  the  terms  of  a  bilateral 
entered  into  in  furtherance  of 
affairs  function  of  the  United 
pi  irsuant  to  the  Administrative 
uie  Act  (5  U.S.C.  553(a)(1)),  no 
of  proposed  rulemaking  or  public 
is  necessary  and  a  delayed 
effectiveldate  is  not  required. 


tory : 


Flexibility  Act 

no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601  et  seq.)  do  not  apply. 
Accordingly,  this  find  rule  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  r  gulatory 
action"  as  described  in  E.O.  12866.  " 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Regulations  Branch, 
Office  of  Regulations  and  Rulings, 
Customs  and  Border  Protection. 

List  of  Subjects  in  19  CFR  Part  12 

Cultural  property.  Customs  duties  and 
inspections.  Imports. 

Amendment  to  the  Regulations 

■  Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is  amended 
as  set  forth  below: 

PARTI  2— [AMENDED] 

■  1 .  The  general  authority  citation  and 
specific  authority  citations  for  Part  12,  in 
part,  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301.  19  U.S.C.  66,  1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
1624); 
***** 

Sections  12.104  through  12.104i  also 
issued  under  19  U.S.C.  2612; 
***** 

■  2.  In  §  12.104g,  paragraph  (a),  the  list 
of  agreements  imposing  import 
restrictions  on  described  articles  of 
cultural  property  of  State  Parties,  is 
amended  by  adding  "Cambodia"  in  the 
appropriate  alphabetical  order,  and 
paragraph  (b),  the  list  of  emergency 
actions  imposing  import  restrictions,  is 
amended  by  removing  the  entry  for 
"Cambodia".  The  addition  reads  as 
follows: 

§  1 2.1 04g    Specific  items  or  categories 
designated  by  agreements  or  emergency 
actions. 

(a)  *  *  *  " 


Cultural  property 


T.D.  No. 


century 


hrough  the  16th  century  A.D. 
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Dated:  September  17,  2003. 

Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 
Protection. 

[FR  Doc.  03-24085  Filed  9-18-03;  12:01  pm] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-032] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Teche  Bayou  at  Levert,  LA 

agency:  Coast  Guard,  DHS. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  existing  drawbridge  operation 
regulation  for  the  draw  of  the  St.  John 
Road  bridge  across  Teche  Bayou,  mile 
77.7,  at  Levert,  St.  Martin  Parish, 
Louisiana.  The  historic  bridge  has  been 
replaced  by  a  new  bridge  and  taken  out 
of  service.  While  awaiting  removal,  it 
will  remain  in  place  in  the  open-to- 
navigation  position  and  no  special 
operation  regulation  is  necessary. 

DATES:  This  rule  is  effective  September 
22,  2003. 

ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396. 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (504)  589- 
2965.  The  Eighth  District  Bridge 
Administration  Branch  maintains.the 
public  docket  for  this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  at  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Good  Cause  for  not  Publishing  an 
NPRM 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Public 
comment  is  not  necessary  since  the 
proposed  change  reduces  the  biu'den  to 
the  public  and  is  being  made  at  the 
request  of  the  drawbridge  owner,  the 
only  party  that  could  reasonably  object 
to  the  change. 


Good  Cause  for  Making  Ride  Effective 
in  Less  Than  30  Days 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  good  cause  exists  for 
making  this  rule  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  for  the  same  reasons  stated  in 
the  preceding  paragraph. 

Background  and  Purpose 

The  St.  Martin  Parish  Government  has 
constructed  a  bridge  of  modem  safe 
design  to  replace  the  existing  St.  John 
historic  bridge.  The  original  plan  was  to 
leave  the  bridge  in  place  to  use  for 
pedestrian  traffic;  however,  the  parish 
now  plans  to  relocate  the  bridge  to 
another  location  as  part  of  an  agreement 
with  the  State  Historic  Preservation 
Officer.  The  parish  received  a  grant  to 
help  relocate  the  bridge  but  there  are 
insufficient  funds  in  the  grant  to  cover 
the  relocation.  The  bridge  owner  has 
requested  permission  to  leave  the  bridge 
in  place  in  the  open-to-navigation 
position  until  adequate  funding  is 
available  to  relocate  the  bridge.  The 
bridge  owner  will  maintain  the 
navigation  lights  on  the  bridge  but  the 
bridge  will  not  be  manned.  Presently, 
the  draw  of  the  bridge  opens  on  signal 
if  at  least  24  hovirs'  notice  is  given  in 
accordance  with  33  CFR  117.501(b). 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedvues  of 
the  Department  of  Homeland  Security 
(DHS). 

This  rule  improves  the  service  for 
waterway  users  and  will  not  have  a 
negative  impact  on  them. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiu-isdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  rule  will  have  no  negative 
impact  on  any  small  entities  because  the 
modification  to  the  regulation  improves 
service  to  the  waterway  users. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions " 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1— 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionar>'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 
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Gvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12989,  Civil  Justice  Reform,  to 
minimize  litigation,  eluinate 
ambiguity,  and  reduci   lurden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  cause  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Triiial  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
.  responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  sot  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  from  further  environmental 
documentation.  Paragraph  (32)(e) 
excludes  the  promulgation  of  operating 
regulations  or  procedures  for 
drawbridges  from  the  environmentcil 
documentation  requirements  of  NEPA. 


List  of  Sul^ects  in  33  CFR  Part  117 

Bridges. 
Regulatioi  s 


■  For  the 
the  Coast 
Title  33, 
follows: 


r  iasons  set  out  in  the  preamble, 
( iuard  is  amending  Part  1 1 7  of 
Cpde  of  Federal  Regulations  as 


PARTI 
OPERATION 


■  1.  The  authority 
continues 


17f-DRAWBRIDGE 
REGULATIONS 


citation  for  Part  117 
o  read  as  follows: 


g: 


Authority ; 

Homeland 
CFR  1.05-1 
under  the  aiithor; 
Stat.  5039. 

■  2.  Sectioh  117.501(b)  is  revised  to  read 
as  follows: 


33  U.S.C.  499;  Department  of 
Security  Delegation  No.  0170.1;  33 
section  117.255  also  issued 
itv  of  Pub.  L.  102-587,  106 


subsistence  uses  during  the  2003 
regulatory  year. 

DATES:  The  first  action  for  the  Chitina 
Subdistrict  of  the  Upper  Copper  River 
District  described  in  this  notice  was 
effective  July  15,  2003,  through  July  20, 
2003.  The  second  action  for  the  Chitina  ^ 
Subdistrict  of  the  Upper  Copper  River 
District  described  in  this  notice  was 
effective  July  22,  2003,  through  July  27, 
2003.  The  third  action  for  the  Chitina 
Subdistrict  of  the  Upper  Copper  River 
District  described  in  this  docvmient  was 
effective  July  31,  2003,  through  August 
3,  2003. 


§117.501      eche  Bayou. 

*         *         *         *         * 

(b)  The  c  raws  of  the  S96  bridge,  mile 
75.2  at  St.  ^artinville,  and  the  S350 
bridge,  mil  b  82.0  at  Parks,  shall  open  or 


signal  if  at 


least  24  hours  notice  is  given. 


DEPARTM 


Dated:  September  9,  2003 

R.F.  Duncai 

Rear  Admin  I. 
Commandei , 

[PR  Doc.  03 

BILUNG  CODE 


U.  S.  Coast  Guard. 
Eighth  Coast  Guard  District. 
24097  Filed  9-18-03:  12:01  pm] 

4910-1 5-U 


ENT  OF  AGRICULTURE 
Forest  Set  ^ice 

36  CFR  Pa  1 242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Vf  ildlife  Service 

50  CFR  Pah  100 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  D; 
Seasonal  Adjustments — Copper  River 

AGENCIES 

and.Wildli, 

ACTION 


]  'orest  Service,  USDA;  Fish 
e  Service,  Interior. 
Se4sonal  adjustments. 


t3 


management 
to  provide 
opportunit ' 
exception 
Management 
Lands  in 
Federal 
Those  reg 
harvest  1 
the  taking 


SUMMARY:  This  provides  notice  of  the 
Federal  Subsistence  Board's  in-season 
action  in  the  Copper  River 
or  a  subsistence  harvest 
These  actions  provide  an 
the  Subsistence 
Regulations  for  Public 
Alaska,  published  in  the 

:er  on  February  12,  2003. 
;u  ations  established  seasons, 
imjits,  and  methods  relating  to 
fish  and  shellfish  for 


(ifi 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3888.  For 
questions  specific  to  National  Forest 
System  lands,  contact  Steve  Kessler, 
Subsistence  Program  Manager,  USDA — 
Forest  Service,  Alaska  Region,  '" 

ti  lephone  (907)  786-3592. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(St  cretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 
of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  vdth  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  Sections  803,  804,  and  805  of 
ANILCA.  In  December  19^1,  the  Alaska 
Supreme  Coiut  ruled  that  uie  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 
and,  therefore,  negated  State  compliance 
with  ANILCA. 

The  Department  of  the  Interior  and 
the  Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
The  Departments  administer  Title  VIII 
through  regulations  at  Title  50,  Part  100 
and  Title  36,  Part  242  of  the  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  Subparts  A,  B,  and  C  of  these 
regulations,  as  revised  January  8,  1999 
(64  FR  1276),  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 


Federal  Register /Vol.  68,  No.  183 /Monday,  September  22.  2003 /Rules  and  Regulations        55007 


the  Alaska  Regional  Director,  National 
Park  Service;  the  Alaska  State  Director, 
Bureau  of  Land  Management;  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs;  and  the  Alaska  Regional 
Forester,  USDA  Forest  Service.  Through 
the  Board,  these  agencies  participate  in 
the  development  of  regulations  for 
Subparts  A,  B,  and  C,  which  establish 
the  program  structure  and  determine 
which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  annual' Subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2003  fishing  seasons,  harvest  limits, 
and  methods  and  means  were  published 
on  February  12,  2003  (68  FR  7276). 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  closures  and 
adjustments  would  apply  to  36  CFR  part 
242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G),  under  the  direction  of 
the  Alaska  Board  of  Fisheries  (BOF), 
manages  sport,  commercial,  personal 
use,  and  State  subsistence  harvest  on  all 
lands  and  waters  throughout  Alaska. 
However,  on  Federal  lands  and  waters, 
the  Federal  Subsistence  Board 
implements  a  subsistence  priority  for 
rural  residents  as  provided  by  Title  VIII 
of  ANILCA.  In  providing  this  priority, 
the  Board  may,  when  necessary, 
preempt  State  harvest  regulations  for 
fish  or  wildlife  on  Federal  lands  and 
waters. 

These  adjustments  are  necessary 
because  of  the  need  to  maintain  the 
viability  of  salmon  stocks  based  on  in- 
season  run  assessments  and  to  provide 
opportunity  for  subsistence  harvest  in 
the  Copper  River.  These  actions  are 
authorized  and  in  accordance  with  50 
CFR  100.19(d-e)  and  36  CFR  242.19r(d- 
e). 

Copper  River — Chitina  Subdistrict 

In  December  2001,  the  Board  adopted 
regulatory  proposals  establishing  a  new 
Federal  subsistence  fishery  in  the 
Chitina  Subdistrict  of  the  Copper  River. 
This  fishery  is  open  to  Federally 
qualified  users  having  customary  and 
traditional  use  of  salmon  in  this 
Subdistrict.  The  State  conducts  a 
personal  use  fishery  in  this  Subdistrict 
that  is  open  to  all  Alaska  residents. 

Management  of  the  fishery  is  based  on 
the  numbers  of  salmon  returning  to  the 
Copper  River.  A  larger  than  predicted 
salmon  run  will  allow  additional  fishing 
time.  A  smaller  than  predicted  run  will 
require  restrictions  to  achieve  upriver 
passage  and  spawning  escapement 


goals.  A  run  that  approximates  the  pre- 
season forecast  will  allow  fishing  to 
proceed  similar  to  the  pre-season 
schedule  with  some  adjustments  made 
to  fishing  time  based  on  in-season  data. 
Adjustments  to  the  preseason  schedule 
are  expected  as  a  normal  function  of  an 
abundance-based  management  strategy. 
State  and  Federal  managers,  reviewing 
and  discussing  all  available  in-season 
information,  will  make  these 
adjustments. 

While  Federal  and  State  regulations 
currently  differ  for  this  Subdistrict,  the 
Board  indicated  that  Federal  in-season 
management  actions  regarding  fishing 
periods  were  expected  to  mirror  State 
actions.  The  State  established  a 
preseason  schedule  of  allowable  fishing 
periods  based  on  daily  projected  sonar 
estimates.  That  preseason  schedule  is 
intended  to  distribute  the  harvest 
throughout  the  salmon  run  and  provide 
salmon  for  upriver  subsistence  fisheries 
and  the  spawning  escapement.  The 
Board  initially  closed  the  salmon  season 
until  the  first  open  period  scheduled  for 
June  7,  2003,  at  8  a.m.  through  Sunday, 
June  8,  8  p.m. 

In  the  first  action  of  this  notice,  a  new 
open  period  for  the  taking  of  salmon 
was  established  from  8  a.m.  on  July  15 
to  11:59  p.m.  on  July  20,  2003.  A 
slightly  larger  than  anticipated  sockeye 
run  allowed  the  Board  to  open  the 
season  to  continuous  harvest  for  an 
additional  136  hours. 

The  second  action  of  this  notice  was 
an  opening  effective  from  12:01  a.m. 
July  22  to  11:59  p.m.  July  27,  2003. 
Based  on  the  run  strength  to  date,  this 
opening  had  been  anticipated. 

The  third  action  of  this  notice  was  an 
opening  effective  at  12:01  a.m.  July  31 
to  11:59  p.m.  August  3,  2003.  This  was 
predicated  on  a  lower  than  expected 
subsistence  harvest  with  no  need  to 
further  restrict  subsistence  users. 

The  normal  open  period  started  on 
August  4,  2003,  and  continues  Until 
closure  on  September  30,  2003.  State 
personal  use  and  Federal  subsistence 
fisheries  in  this  Subdistrict  close 
simultaneously  by  regulation  on 
September  30.  2003.  No  deviation  from 
this  date  is  anticipated. 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
(APA)  for  these  adjustments  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the  . 
continued  viability  of  fish  populations, 
adversely  impact  future  subsistence 
opportunities  for  rural  Alaskans,  and 
would  generally  fail  to  serve  the  overall 
public  interest.  Therefore,  the  Board 


finds  good  cause  pursuant  to  5  U.S.C. 
553(b)(3)(B)  to  waive  additional  public 
notice  and  comment  procedures  prior  to 
implementation  of  these  actions  and 
pursuant  to  5  U.S.C.  553(d)(3)  to  make 
this  rule  effective  as  indicated  in  the 
DATES  section. 

Conformance  with  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28,  1992,  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  was  signed  April  6,  1992.  The 
final  rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B.  and  C  (57  FR  22940- 
22964,  published  May  29,  1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cj'cle  for 
subsistence  hunting  and  fishing 
regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  waters  subject  to  the 
subsistence  priority  was  published  on 
January  8,  1999  (64  FR  1276). 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  FV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantly 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

The  adjustment  and  emergency 
closures  do  not  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Other  Requirements 

The  adjustments  have  been  exempted 
from  OMB  review  under  Executive 
Order  12866. 

The  Regulator>'  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
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preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The  exact 
number  of  businesses  and  the  amount  of 
trade  that  will  result  from  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
economic  effect  (both  positive  and 
negative)  on  a  small  number  of  small 
entities  supporting  subsistence 
activities,  such  as  boat,  fishing  gear,  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but,  the 
effects  will  be  seasonally  and 
geographically-limited  in  nature  and 
will  likely  not  be  significant.  The 
Departments  certify  that  the  adjustments 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  801  et  seq.).  this 
rule  is  not  a  major  rule.  It  does  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consimiers,  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  the 
adjustments  have  no  potential  takings  of 
'  private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  the  adjustments  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  is  by  Federal  agencies, 
and  no  cost  is  involved  to  any  State  or 
local  entities  or  Tribal  governments. 

The  Service  has  determined  that  the 
adjustments  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988, 
regarding  civil  justice  reform. 

In  accordance  with  Executive  Order 
13132,  the  adjustments  do  not  have 
sufficient  federalism  implications  -to 
warrant  the  preparation  of  a  Federalism 
Assessment.  Title  VIII  of  ANILCA 
precludes  the  State  from  exercising 
subsistence  management  authority  over 
fish  and  wildlife  resources  on  Federal 
lands.  Cooperative  salmon  run 


efforts  with  ADF&G  will 


assessment 
continue. 

In  accordknce  with  the  President'"! 
memorandi  m  of  April  29,  1994, 
"Governme  it-to-Government  Relations 
with  Native  American  Tribal 
Goyernmen  s"  (59  FR  22951),  Executive 
Order  1317^,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  ndian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Ii  dian  Affairs  is  a 
participatin  5  agency  in  this  rulemaking. 

On  May  1 B,  2001,  the  President  issued 
Executive  C  rder  13211  on  regulations 
that  signific  intly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requi  es  agencies  to  prepare 
Statements  )f  Energy  Effects  when 
undertaking  certain  actions.  As  these 
actions  are  1  lot  expected  to  significantly 
affect  energ; '  supply,  distribution,  or 
use,  they  ai\  1  not  significant  energy 
actions  and  no  Statement  of  Energy 
Effects  is  re(  uired. 

Drafting  Inf  )rmation 

William  I<  nauer  drafted  this 
document  u  nider  the  guidance  of 
Thomas  H. '.  loyd,  of  the  Office  of    ' 
Subsistence  Management,  Alaska 
Regional  Of  ice,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Dennis  Tol, 
Alaska  State  Office,  Bureau  of  Land 
Managemen  t;  Rod  Simmons,  Alaska 
Regional  Of  ice,  U.S.  Fish  and  Wildlife 
Service;  Hot  Gerhard,  Alaska  Regional 
Office,  Natidnal  Park  Service;  Dr.  Glenn 
Chen,  Alaska  Regional  Office,  Bureau  of 
Indian  Affairs;  and  Steve  Kessler, 
USDA-Fore<  t  Service,  provided 
additional  gpidance. 
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ENVIRONMI  :NTAL  PROTECTION 
AGENCY     I 

40  CFR  Parjsi 

[AZ-094-FOyja;  FRL-7561-5] 

Determination  of  Attainment  for  the 
Carison  Monoxide  National  Ambient  Air 
Quality  Startdard  for  the  Phoenix 
Metropolitan  Area,  Arizona 

AGENCY:  Envtironmental  Protection 
Agency  (EP^). 

/ 


SUMMARY:  EPA  is  taking  direct  final 
action  to  find  that  the  Phoenix 
metropolitan  nonattainment  area  in 
Arizona  has  attained  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide  (CO)  by 
its  Clean  Air  Act  deadline  of  December 
31,  2000.  The  Phoenix  area  has  had  no 
qualifying  exceedances  of  the  CO 
standard  since  1996,  and  has  six  years 
of  clean  air  quality  data. 

DATES:  This  rule  is  effective  on 
November  21,  2003  unless  EPA  receives 
adverse  comments  by  October  22,  2003. 
If  EPA  receives  adverse  comments,  we 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  should  be 
mailed  or  emailed  to  Wienke  Tax,  Office 
of  Air  Planning  (AIR-2),  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901, 
tax.menke@epa.gov.  We  prefer 
electronic  comments. 

You  can  inspect  copies  of  EPA's 
Federal  Register  document  and  TSD  at 
our  Region  IX  office  during  normal 
business  hours  (see  address  above).  Due 
to  increased  secm-ity,  we  suggest  that 
you  call  at  least  24  hours  prior  to 
visiting  the  Regional  Office  so  that  we 
can  make  arrangements  to  have 
someone  meet  you.  The  Federal 
Register  notice  and  TSD  are  also 
available  as  electronic  files  on  EPA's 
Region  9  Web  Page  at  http:// 
www.epa.gov/region09/air. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wienke  Tax,  Office  of  Air  Planning,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street  (AIR-2), 
San  Francisco,  California  94105-3901. 
Phone:  (520)  622-1622,  email: 
taXiWienke@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  this  Federal  Register,  we  are 
proposing  approval  and  soliciting 
written  comment  on  this  action. 
Throughout  this  dociunent,  the  words 
"we,"  "us,"  or  "our"  mean  U.S.  EPA. 
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I.  Background 

A.  Designation  and  Classification  of  CO. 
Nonattainment  Areas 

The  Clean  Air  Act  Amendments 
(CAAA)  of  1990  authorized  EPA  to 
designate  areas  across  the  country  as 
nonattainment,  and  to  classify  these 
areas  according  to  the  severity  of  the  air 
pollution  problem.  Pursuant  to  section 
107(d)  of  the  CAAA,  following 
enactment  on  November  15,  1990,  States 
were  requested  to  submit  lists,  within 
120  days,  which  designated  all  areas  of 
the  country  as  either  attainment, 
nonattainment,  or  unclassifiable  for  CO. 
The  EPA  was  required  to  promulgate 
these  lists  of  areas  no  later  than  240 
days  following  enactment  of  the  CAAA 
(see  56  FR  56694,  (November  6,  1991)). 

Oh  enactment  of  the  CAAA,  a  new 
classification  structure  was  created  for 
CO  nonattainment  areas,  pursuant  to 
section  186  of  the  CAAA,  which 
included  both  a  moderate  and  a  serious 
area  classification.  Under  this 
classification  structure,  moderate  areas 
with  a  design  value  of  9.1-16.4  ppm, 
were  expected  to  attain  the  CO  NAAQS 
as  expeditiously  as  practicable,  but  no 
later  than  December  31,  1995.  CO 
nonattainment  areas  designated  as 
serious,  with  a  design  value  of  16.5  ppm 
and  above,  were  expected  to  attain  the 
CO  NAAQS  as  expeditiously  as 
practicable,  but  no  later  than  December 
31,  2000. 

States  containing  areas  classified  as 
either  moderate  or  serious  for  CO  had 
the  responsibility  of  developing  and 
submitting  to  EPA  State  Implementation 
Plans  (SIPs)  which  addressed  the 
nonattainment  air  quality  problems  in 
those  areas.  The  air  quality  planning 
requirements  for  moderate  and  serious 
CO  nonattainment  areas  are  addressed 
in  sections  186-187  respectively  of  the 
CAAA,  which  pertain  to  the 
classification  of  CO  nonattainment  areas 
as  well  as  to  the  requirements  for  the 
submittal  of  both  moderate  and  serious 
area  SIPs.  The  EPA  issued  general 
guidance  concerning  the  requirements 
for  SIP  submittals,  which  included 
requirements  for  CO  nonattainment  area 
SIPs,  pursuant  to  Title  I  of  the  CAAA 
(See  generally,  57  FR  13498  (April  16, 
1992).  and  57  FR  18070  (April  28, 
1992)). 

The  EPA  has  the  responsibility  for 
determining  whether  a  nonattainment 
area  has  attained  the  CO  NAAQS  by  the 
applicable  attainment  date. ' 


B.  How  Does  EPA  Make  Attainment 
Determinations  ? 

Section  179(c)(1)  of  the  CAAA 
provides  that  attainment  determinations 
are  to  be  based  upon  an  area's  "air 
quality  as  of  the  attainment  date",  and 
section  186(b)(2)  is  consistent  with  this 
requirement.  EPA  makes  the 
determination  as  to  whether  an  area's 
air  quality  is  meeting  the  CO  NAAQS 
based  upon  air  quality  data  gathered  at 
CO  monitoring  sites  in  the 
nonattainment  area.  This  air  quality 
data  is  entered  into  the  Aerometric 
Information  Retrieval  System  (AIRS). 
This  data  is  reviewed  to  determine  the 
area's  air  quality  status  in  accordance 
with  EPA  regulations  at  40  CFR  50.8, 
and  in  accordance  with  EPA  policy  and 
guidance. 2 

Attainment  of  the  CO  NAAQS 
requires  that  not  more  than  one  8-hour 
average  per  year  can  exceed  9.0  ppm 
(values  below  9.5  are  rounded  down  to 
9.0  and  cu-e  not  considered 
exceedances).  CO  attainment  is 
evaluated  and  determined  by  reviewing 
8  quarters  of  data,  or  a  total  of  2 
complete  calendar  years  of  data  for  an 
area.  If  an  area's  design  value  is  greater 
than  9.0  ppm,  this  means  that  a 
monitoring  site  in  the  area  has  recorded 
more  than  onq  value  above  the  level  of 
the  NAAQS  and  therefore  the  area  has 
not  attained  the  CO  NAAQS. 

The  8-hour  CO  design  value  is  used 
to  determine  attainment  of  CO  areas. 
The  design  value  for  an  area  is 
determined  by  first  Hnding  the  design 
value  at  each  CO  monitoring  site  in  the 
area.  The  highest  of  these  individual  site 
design  values  then  becomes  the  design 
value  for  the  area.  To  determine  the 
design  value  for  a  site  we  look  at  the 
highest  and  second  highest  (non- 
overlapping)  8-hour  values  for  the  most 
recent  two  years  prior  to  the  attainment 
date  (in  this  case  1999  and  2000).  The 
highest  of  the  two  second  high  values  is 
used  as  the  design  value  for  the 
monitoring  site. 

C.  What  Is  the  Attainment  Date  for  the 
Phoenix  Metropolitan  CO 
Nonattainment  Area? 

Phoenix  was  originally  classified  as  a 
moderate  CO  nonattainment  area,  with 
an  attainment  date  no  later  than 
December  31,  1995.  On  May  10.  1996, 
EPA  made  a  finding  that  Phoenix  did 
not  attain  the  CO  NAAQS  by  the 
December  31,  1995  attainment  date  for 
the  moderate  nonattainment  area.  This 
finding  was  based  on  EPA's  review  of 


'  See  sections  172(C).  179(c:)  and  186(b)(2)  of  the 
CAAA. 


-The  relevant  guidance  is  in  a  memorandum 
frpm  \Vi))iam  C.  I.axtnn.  Director  Tec  hnira)  .Support 
Division,  entitled  "Ozone  and  Carbon  Monoxide 
Design  Value  Calculations."  dated  June  18.  1990. 


monitored  air  quality  data  for 
compliance  with  the  CO  NAAQS.  As  a 
result  of  this  finding,  the  Phoenix  CO 
nonattainment  area  was  reclassified  as  a 
serious  CO  nonattainment  area  (See  61 
FR  39343,  July  29,  1996).  and  its 
attainment  date  was  extended  to 
December  31,  2000.  Phoenix  has  not  had 
an  exceedemce  of  the  CO  NAAQS  since 
1996,  and  therefore  has  more  than 
enough  years  of  clean  data  for  EPA  to 
make  an  attainment  finding. 

n.  Basis  for  EPA's  Action 

Arizona  has  13  CO  monitoring  sites  in 
the  Phoenix  CO  nonattainment  area.     , 
The  air  quality  data  in  AIRS  for  these 
monitors  show  that,  for  the  2-year 
period  from  1999  through  2000,  there 
were  no  violations  of  the  8-hour  CO 
standard.  The  monitoring  site  with  the 
highest  8-hour  design  value  during  this 
2-year  period  was  at  the  Grand  Ave.  and 
27th  Ave.  which  had  a  design  value  of  - 
8.1  ppm.  Based  on  this  information, 
EPA  has  determined  that  the  area 
attained  the  CO  NAAQS  standard  as  of 
the  attainment  date  of  December  31, 
2000. 

This  finding  of  attainment  should  not 
be  confused  with  a  redesignation  to 
attainment  under  CAAA  section  107(d). 
Arizona  has  recently  submitted  a 
redesignation  request  and  a 
maintenance  plan  as  required  under 
section  175A(a)  of  the  CAAA,  which 
EPA  intends  to  act  on  in  the  near  future. 
The  area  will  remain  a  serious  CO 
nonattainment  area  with  the  planning 
requirements  that  apply  to  serious  CO 
nonattainment  areas  imtil  such  time  that 
EPA  acts  on  the  redesignation  request 
and  maintenance  plan. 

m.  EPA's  Action 

By  today's  action,  EPA  is  making  the 
determination  that  the  Phoenix  serious 
CO  nonattainment  area  did  attain  the 
CO  NAAQS  by  the  attainment  date  of 
December  31.  2000  based  on  no 
exceedances  since  1996.  As  explained 
above,  the  Phoenix  nonattainment  area 
remains  classified  a  serious  CO 
nonattainment  area,  and  today's  action 
does  not  redesignate  the  Phoenix 
nonattainment  area  to  attainment. 

IV.  Statutory  and  Executive  Order 
Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory'  action'-'  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
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22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  wilj  not  have  a 
sij[bstantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the    ' 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be' 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
Ihe  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 


burden  unc  or  the  provisions  of  the 
.  Paperwork  deduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Conf  ressional  Review  Act,  5 
U.S.C.  801  ,  't  seq.,  as  added  by  the  Small 
Business  R«  gulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  <  i  rule  may  take  effect,  the 
agency  proinulgating  the  rule  must 
submit  a  ru  e  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  ar  d  to  the  Comptroller  General 
of  the  Unite  d  States.  EPA  will  submit  a 
report  conti  ining  this  rule  and  other 
required'in:  ormation  to  the  U.S.  Senate, 
the  U.S.  Ho  ise  of  Representatives,  and 
the  Comptr(  lUer  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  publishec  in  the  Federal  Register. 
This  action  :s  not  a  "major  rule"  as 
defined  by  I  U.S.C.  804(2). 

Under  sec  tion  307(b)(1)  of  the  Clean 
Air  Act,  pet  tions  for  judicial  review  of 
this  action  i  lust  be  filed  in  the  United 
States  Courl  of  Appeals  for  the ' 
appropriate  circuit  by  November  21, 
2003.  Filing  a  petition  for 
reconsidera  ion  by  the  Administrator  of 
this  final  ru  e  does  not  affect  the  finality 
of  this  rule   ar  the  purposes  of  judicial 
review  nor  (  oes  it  extend  the  time 
within  whic  i  a  petition  for  judicial 
review  may  ae  filed,  and  shall  not 
postpone  th  ;  effectiveness  of  such  rule 
or  action.  T  ds  action  may  not  be 
challenged   iter  in  proceedings  to 
enforce  its  i  iquirements.  (See  section 
307(b)(2).) 

List  of  Sublets  in  40  CFR  Part  81 

protection.  Air 
cohtrol.  National  parks, 

ireas. 

!mber  9.  200.3, 


Environmpntal 
pollution 
Wilderness 


Dated:  SepI  > 
Wayne  Nastr  , 

Regional  Adn  i 
(FR  Doc.  0.3- 
BILUNG  CODE 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  648 

[Docket  No.  0^1223329-2329-01;  I.D. 
091 203  A] 

Fisheries  of  the  Northeastern  United 
States;  Atla  itic  Biuefish  Fishery; 
Commercial  Quota  Transfer 

AGENCYiNattonal  Marine  Fisheries 
Service  (NM  FS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  transfer. 

SUMMARY:  NMFS  announces  that  the 
Commonwealth  of  Virginia  has 
transferred  a  total  of  500,000  lb  (226,860 
kg)  of  commercial  biuefish  quota  to  the 
State  of  New  York  for  2003.  NMFS  has 
adjusted  the  quotas  and  announces  the 
revised  commercial  quotas  for  Virginia 
and  New  York.  This  action  is  permitted 
under  the  regulations  implementing  the 
Fishery  Management  Plan  for  the 
Biuefish  Fishery  (FMP)  and  is  intended 
to  reduce  discards  and  prevent  negative 
economic  impacts  to  the  New  York 
commercial  biuefish  fishery. 
DATES:  Effective  September  17,  2003 
through  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
(978)  281-9104,  fax  (978)281-9135,  e- 
mail  Myles.A.Raizin@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  Atlantic 
biuefish  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  Maine  through  Florida.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §  648.160. 

The  initial  total  commercial  quota  for 
biuefish  for  the  2003  calendar  year  was 
set  equal  to  10,460,058  lb  (4,755,017  kg) 
(68  FR  25305;  May  12.  2003).  The 
resulting  quota  for  New  York  was 
1 .086,286  lb  (492,870  kg),  and  for 
Virginia  was  1,242,601  lb  (563,794  kg). 

The  FMP  allows  two  or  more  states, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator),  to  transfer  or  combine 
part  or  all  of  their  annual  commercial 
quota.  The  Regional  Administrator  must 
consider  the  criteria  set  forth  in 
§  648.160(f)(1)  in  the  evaluation  of 
requests  for  quota  transfers  or 
combinations. 

Virginia  has  agreed  to  transfer  500,000 
lb  (226,860  kg)  of  its  2003  commercial 
quota  to  New  York.  The  revised  quotas 
for  the  calendar  year  2003  are:  Virginia, 
742,601  lb  (336,933  kg),  and  New  York, 
1,586,286  lb  (719,730  kg).  The  Regional 
Administrator  has  determined  that  the 
criteria  set  forth  in  §  648.160(f)(1)  have 
been  met.  This  action  does  not  alter  any 
of  the  conclusions  reached  in  the 
environmental  assessment  for  the  2003 
specifications  for  the  Atlantic  biuefish 
fishery.  This  is  a  routine  administrative 
action  that  reallocates  commercial  quota 
within  the  scope  of  previously 
published  environmental  analyses. 
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Classification 

This  action  is  taken  under  50  CFR 
part  648  and  is  exempt  from  review 
under  E.O.  12866. 


Authority:  16  U.S.C.  1801  et  seq. 


Dated:  September  16.  2003. 
Bruce  C.  Morehead, 

ActingDirector.  Office  of  Sustainable 
Fisheries,  Xational  Marine  Fisheries  Service. 
JFR  Doc.  03-24112  Filed  9-17-03:  1:54  pm) 
BILUNG  CODE  3510-22-8 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart310 
RIN  3206-AK03 

Employment  of  Relatives 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  a  plain 
language  rewrite  of  its  regulations 
regarding  the  employment  Gf  relatives  as 
part  of  a  broader  review  of  OPM's 
regulations.  The  purpose  of  the  revision 
is  to  make  the  regulations  more 
readable. 

DATES:  Comments  must  be  received  on 
or  before  November  21,  2003. 

ADDRESSES:  Send,  deliver  or  fax 
comments  to  Ms.  Ellen  E.  Tunstall, 
Deputy  Associate  Director  for  Talent 
and  Capacity.  Policy,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  6551,  Washington,  DC 
20415-9700;  e-mail:  employ@opm.gov, 
FAX:  (202)  606-2329. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raleigh  M.  Neville  by  telephone  at  (202) 
606-0960;  by  TTY  at  (202)  418-3134;  by 
fax  at  (202)  606-0390;  or  by  e-mail  at 
rmneviU@opm.gov. 

SUPPLEMENTARY  INFORMATION:  OPM  is 
reviewing  and  revising  its  regulations  to 
make  them  more  readable.  In  the 
process,  we  are  making  sure  that  our 
regulations  do  not  merely  repeat 
statutory  provisions.  We  are  revising 
Part  310  to  eliminate  subpart  A  because 
it  merely  restates  the  provisions  of  5 
U.S.C.  3110  which  outline  the  legal 
restrictions  on  the  employment  of 
relatives. 

E.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 


Regulator  ■  Flexibility  Act 


that  these  regulations  would 
significant  economic  impact 
subst)  utial  number  of  small  entities 
iffects  only  Federal 


I  certify 
not  have  a 
on  a 

because  it 
-employees 

List  of  Sufa  iects  in  5  CFR  Part  310 


Sec. 
310.101 


Al  B 


Authority 


§310.101 

restrictions 

relatives? 


Government  employees. 
U.S.  Office  (if  Personnel  Management. 
Kay  Coles  Jfmes 
Director. 

Accordij  igly,  OPM  proposes  to  revise 
5  CFR  part  310  to  read  as  follows: 

PART  3104-EMPLOYMENT  OF 
RELATIVE  > 


there  exceptions  to  the  legal 
restrictifcns  on  the  employment  of 
relative!  ? 


5  U.S.C.  3110. 


Subpart  A-(-Employment  of  Relatives 


i  ire  there  exceptions  to  the  legal 
an  the  employment  of 


Section 
Code,  sets 
the  emplo 
(d)  of  that 
of  Personn«  1 
regulations 
employmei  t 
conditions 
restrictions 
exceptions 
necessary 
from  an 
threat  to  li 


to 


emergency 
of  this  title 
employ  re 
without  re] 
employmei^t 
3110.  Such 
and  may 
agency  may 
appointmei  X 
the 
time  of  the 


net 


emerge!  icy 


[FR  Doc.  03-^4082 
BILUNG  CODE 


110  of  title  5,  United  States 

orth  the  legal  restrictions  on 

ly  ment  of  relatives.  Subsection 

ajection  authorizes  the  Office 

Management  to  prescribe 

authorizing  the  temporary 

of  relatives,  in  certain 
notwithstanding  the 
This  regulation  sets  forth 
to  the  restrictions.  When 
meet  urgent  needs  resulting 
emprgency  posing  an  immediate 
or  property,  or  a  national 
is  defined  in  §  230.402(a)(1) 
a  public  official  may 
h  tives  to  meet  those  needs 
gprd  to  the  restrictions  on  the 
of  relatives  in  5  U.S.C. 
appointments  are  temporary 
exceed  1  month,  but  the 
extend  such  an 
for  one  additional  month  if 
need  still  exists  at  the 
sxtension. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16083;  Airspace 
Docket  No.  03-AAL-19] 

Proposed  Establishment  of  Class  E 
Airspace;  Manoltotak,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
establish  new  Class  E  airspace  at 
Manokotak,  AK.  A  new  Standard 
Instrument  Approach  Procedure  (SIAP) 
and  a  Textual  Departure  Procedure  are 
being  published  for  the  Manokotak 
Airport.  There  is  no  existing  Class  E 
airspace  to  contain  aircraft  executing  the 
new  instrument  approach  at  Manokotak, 
AK.  Adoption  of  this  proposal  would 
result  in  the  establishment  of  Class  E 
airspace  upward  from  700  feet  (ft.) 
above  the  surface  at  Manokotak,  AK. 
DATES:  Comments  must  be  received  on 
or  before  November  6,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001 .  You  must  identify  the 
docket  number  FAA-2003-16083/ 
Airspace  Docket  No.  03-AAL-19,  at  the 
beginiiing  of  yom-  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Manager,  Operations 
Branch,  AAL-530,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-531.  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
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telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
DeiTil.Bergt@faa.gov.  Internet  address: 
http://www.  alaska  .faa  .gov/ at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conununications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16083/Airspace 
Docket  No.  03-AAL-19."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Dociunent's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA— 400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 


NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  the  Code  of  Federal 
Regulations  (14  CFR  part  71)  by 
establishing  new  Class  E  airspace  at 
Memokotak,  AK.  The  intended  effect  of 
this  proposal  is  to  establish  Class  E 
airspace  upward  from  700  ft.  above  the 
surface,  to  contain  Instriunent  Flight 
Rules  (IFR)  operations  at  Manokotak, 
AK. 

The  FAA  bistrument  Flight 
Procedures  Production  and 
Maintenance  Branch  has  developed  a 
new  SLAP  and  Textual  Departure 
Procedure  for  the  Manokotak  Airport. 
The  new  approach  is  Area  Navigation 
(Global  Positioning  System)  (RNAV 
GPS)  A,  original.  New  Class  E  controlled 
airspace  extending  upward  fi-om  700  ft. 
above  the  surface  within  the  Manokotak, 
Alaska  area  would  be  created  by  this 
action.  The  proposed  airspace  is 
sufficient  to  contain  aircraft  executing 
the  new  instrument  procedure  for  the 
Manokotak  Airport. 

The  area  would  ije  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9K,  Airspace  Designations 
and  Reporting  Points,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  ta 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  P&licies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator}'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is  to  be 
amended  as  follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  ES    Manokotak,  AK  [New] 

Manokotak  AiiporJ,  AK 
(Let.  58°59'25''  N..  long.  159°03'00'' W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.2-mile 

radius  of  the  Manokotak  Airport. 

***** 

Issued  in  Anchorage.  AK,  on  September  12, 
2003. 
Judith  G.  Heckl. 

Acting  Manager,  Air  Traffic  Division.  Alaskan 

Region. 

|FR  Doc.  03-24140  Filed  9-18-03:  12:01  pm| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16075;  Airspace 
Docket  No.  03-AAL-1 8] 

Proposed  Establishment  of  Class  E 
Airspace;  Mentasta  Lake/Mountains 
Area,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


55014 Federal  Register /Vol.  68,  No.  1 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  new  Class  E  airspace  in  the 
Mentasta  Lake/Mountains  Area,  AK.  A 
commercial  flight  operator  has 
identified  a  need  to  operate  via 
Instrument  Flight  Rules  (IFR)  from  Tok, 
AK  off-airways,  to/from  Anchorage,  AK. 
There  is  no  existing  Class  E  airspace 
below  14,500  feet  in  the  vicinity  of  the 
area  of  Mentasta  Lake/Mountains,  AK  to 
allow  Anchorage  ARTCC  to  provide  IFR 
enroute  services  to  accommodate  the 
request.  Adoption  of  this  proposal 
would  result  in  the  establishment  of 
Class  E  airspace  upward  bom  1,200  feet 
(fl.)  above  the  surface  in  the  Mentasta 
Lake/Moimtains  Area,  AK. 
DATES:  Comments  must  be  received  on 
or  before  November  6,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-16075/ 
Airspace  Docket  No.  03-AAL-18,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-80P-647-5527)  is  on  the  plaza  level 
of  the  £)epartment  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Manager,  Operations 
Bjanch.  AAL-530,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14.  Anchorage,  AK  99513-7587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt.  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage.  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
Derril. Bergt® faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
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decisions  G(n  the  proposal.  Comments 
are  specifidally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmei  ital,  and  energy -related 
aspects  of  I  le  proposal. 
Communic  itions  should  identify  both 
docket  nun  ibers  and  be  submitted  in 
triplicate  tc  the  address  listed  above. 
Commentei  s  wishing  the  FAA  to 
acknowled  ;e  receipt  of  their  comments 
on  this  noti  ce  must  submit  with  those 
comments  i  self-addressed,  stamped 
postcard  or  which  the  following 
statement  ii;  made:  "Comments  to 
Docket  No.  FAA-2003-16075/Airspace 
Docket  No.  03-AAL-18."  The  postcard 
will  be  datq/time  stamped  and  returned 
to  the  comi^enter. 

All  comiiunications  received  on  or 
before  the  sbecified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  captained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  A  1  comments  submitted  will 
b^  available  for  examination  in  the 
public  docl  et  both  before  and  after  the 
closing  dat«  for  comments.  A  report 
summarizir  g  each  substantive  public 
contact  witk  FAA  personnel  concerned 
with  this  ni  emaking  will  be  filed  in  the 
docket. 


Availabilit] 
Rulemakin 


of  Notice  of  Proposed 
's  (NPRM's) 


An  electn  )nic  copy  of  this  document 
may  be  dovi  nloaded  through  the 
Internet  at  I  ttp:// dms.dot.gov.  Recently 
published  r  ilemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http  //www.faa.gov  or  the 
Superinten(  ent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additioni  lly,  any  person  may  obtain 
a  copy  of  th  s  notice  by  submitting  a 
request  to  tl  e  Federal  Aviation 
Administral  ion.  Office  of  Air  Traffic 
Airspace  Miinagement,  ATA-400,  800 
Independen  -e  Avenue,  SW., 
Washington  DC  20591  or  by  calling 
(202)  267-8  '83.  Communications  must 
identify  bot  i  docket  numbers  for  this 
notice.  Fers  >ns  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  sho  Lild  contact  the  FAA's  ' 
Office  of  Ru  emaking,  (202)  267-9677, 
to  request  a  :opy  of  Advisory  Circular 
No.  11-2A,  ^Jotice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  th ;  application  procedure. 

The  Propose  \ 

The  FAA  s  considering  an 
amendment  to  the  Code  of  Federal 
Regulations  [14  CFR  part  71)  by 
establishing  new  Class  E  airspace  in  the 
area  of  the  N  lentasta  Lake  and 


Mountains, 


\K.  The  intended  effect  of 


this  propose   is  to  establish  Class  E 


airspace  upward  from  1,200  ft.  above 
the  surface,  to  contain  IFR  enroute 
operations  in  the  area  of  Mentasta  Lake/ 
Mountains,  AK. 

A  commercial  flight  operatbr  (Part 
135)  has  identified  a  need  for  more 
direct  IFR  routings  to/from  Tok,  Alaska. 
New  Class  E  enroute  controlled  airspace 
extending  upward  from  1,200  ft.  above 
the  surface  within  the  Mentasta  Lake 
and  Mountains  area,  Alaska  would  be 
created  by  this  action.  The  proposed 
airspace  is  sufficient  to  contain  aircraft 
proceeding  to  or  from  the  south  of  Tok, 
AK  direct  to  join  or  leave  federal 
airways  in  the  vicinity  of  Gulkana,  AK. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
1200  foot  enroute  domestic  airspace 
areas  are  published  in  paragraph  6006 
in  FAA  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  docmnent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significaiit 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
pail  71  continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  10r)(g).  40103*40113. 
401?0: E.O.  10854.  24  FR  9565. 3  CFR, 1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is  to  be 
amended  as  follov^rs: 


Paragraph  6006    Class  E  En  Route  Domestic 
Airspace  Areas. 


AAL  AK  E6    Mentasta  Lake/Mountains,  AK 

[New] 

That  airspace  extending  upward  from 
1.200  feet  bounded  on  the  north  by  V-444, 
on  the  south  by  G-8,  and  on  the  west  by 
V-515.  excluding  the  Fairbanks  Class  E 
Airspace  and  that  airspace  designated  for 
federal  airways. 


Issued.in  Anchorage,  AK,  on  September  12. 
2003. 

Judith  G.  Heckl. 

Acting  Manager.  Air  Traffic  Division.  Alaskan 
Region. 

(FR  Doc.  03-24141  Filed  9-18-03;  12:01  pm] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16079;  Airspace 
Docket  No.  03-ACE-71] 

Proposed  Establishment  of  Class  E4 
Airspace;  and  Modification  of  Class  E5 
Airspace;  Goodland,  KS 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  rulemaking. 

SUMMARY:  Area  Navigation  (RNAV) 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SIAPs)  have  been 
developed  to  serve  Renner  Field- 
Goodland  Municipal  Airport,  Goodland, 
KS.  An  Instrument  Landing  System 
(ILS)  or  Localizer  (LOC)/Distance 
Measuring  Equipment  (DME)  SIAP  has 
also  been  developed  to  serve  the  airport. 


In  addition,  several  existing  SIAPs 
serving  Renner  Field-Goodland 
Municipal  Airport  have  been  amended. 
This  notice  proposes  to  establish  a  Class 
E  airspace  area  designated  as  an 
extension  to  the  existing  Class  E  surface 
area  and  to  modify'  Class'E  airspace 
extending  upward  from  700  feet  above 
the  surface  at  Goodland,  KS  in  order  to 
accommodate  the  new  and  amended 
SIAPs. 

The  intended  effect  of  this  proposal  is 
to  provide  controlled  Class  E  airspace 
for  aircraft  executing  instrument 
approach  procedures  to  Renner  Field- 
Goodland  Muncipal  Airport  and  to 
segregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  October  27,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-16079/ 
Airspace  Docket  No.  03-ACE-71,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  .any  final 
disposition  in  person  in  the  Dockets 
Office  between  9K)0  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800^647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Citv,  MO  64106:  telephone: 
(816) 329-2525. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 


triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16079/ Airspace  , 
Docket  No.  03-ACE-71.'  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can  be 
accessed  through  the  FAA's  Web  page  at 
http://i\'H'w.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://\vw\v.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration.  Office  of  Air  Traffic 
Airspace  Management,  ATA— 400.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

This  notice  proposes  to  amend  Title 
14  Code  of  Federal  Regulations,  part  71 
(14  CFR  part  71)  by  establishing  a  Class 
E  airspace  area  designated  as  an 
extension  to  the  Class  E  surface  area  at 
Goodland.  KS.  It  also  proposes  to  revise 
the  Class  E  airspace  area  extending 
upward  from  700  feet  or  more  above  the 
surface  at  Goodland.  KS.  RNAV  (GPS) 
RWY  30.  ORIGINAL  SL\P:  RNAV  (GPS) 
RWY  12,  ORIGINAL  SL\P;  RNAV  (GPS) 
RWY  23,  ORIGINAL  SL\P:  ILS  or  LOG/ 
DME  RWY  30,  ORIGINAL  SIAP:  VOR 
RWY  30,  AMENDMENT  8  SL^ ; 
Nondirectional  Radio  Beacon  (NDB) 
RWY  30,  AMENDMENT  7  SL\P:  and 
VOR/DME  RWY  30,  AMENDMENT  7 
SIAP  have  been  developed  to  serve 
Renner  Field-Goodland  Municipal 
Airport.  The  extension  to  the  Goodland. 
KS  Class  E  surface  area  must  be 
established  and  the  Class  E  airspace  area 
extending  upward  from  700  feet  above 
the  surface  must  be  tailored  to  contain 
aircraft  executing  the  approach 
procedures.  These  areas  wouldJae 
depicted  on  appropriate  aeronautical 
charts. 
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Class  E  airspace  areas  designated  as 
an  extension  to  a  Class  D  or  Class  E 
surface  area  are  published  in  Paragraph 
6004  of  FAA  Order  7400.9K,  dated 
August  30,  2002.  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  cireas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
Paragraph  6005  of  the  same  Order.  The 
Class  E  airspace  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  EMDT  Regulatory  Policies 
and  Procediu«s  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows:  - 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph 
designated  a 
Class  E  Surfc 


6C04 


a:e 


ACE  KS  E4  G  sodland,  KS 


Renner  Fie 
KS 

(Lat.  39° 
Goodland 

(Lat.  39 

That  a 
.surface  withi 
Goodland 
from  the  4.1- 
Goodland  M 
southeast  of 


IdjGoodland  Municipal  Airport, 

22J14"  N.,  long.  101°41'56'' W.) 
VC  RTAC 

23t6''N.,  long.  10r41'32"W.) 
I  extending  upward  from  the 


irspa  :e 


VG  RTAC 


II 


t  le 


Paragraph 
extending  up' 
above  the 


60)5 


Class  E  airspace  areas 
an  extension  To  Class  D  or 
area. 


2.4  miles  each  side  of  the 

164°  radial  extending 
ile  radius  of  Renner  Field- 
icipal  Airport  to  7  miles 
VORTAC. 


Class  E  airspace  areas 
ard  from  700  feet  or  more 
surface  of  the  earth 


ACE  KS  E5  Goodland 

Renner  Field 
KS 

(Lat.  39°22i4''  N.,  long.  101°41'56"  W.) 
Goodland  VORTAC 

(Lat.  39°23 

•  That  airspa(  e 
feet  above  the 
radius  of  Ren 
Airport. 


,KS 

joodland  Municipal  Airport, 


J6"  N.,  long.  101°41'32*  W.) 
extending  upward  from  700 
surface  within  a  6.6-mile 
II  er  Field-Goodland  Municipal 


Issued  in  Ki  nsas  City.  MO,  on  September 
9,  2003. 

Paul  J.  Sheridbn 

Acting  Manag  >r,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03 

BILUNG  CODE 
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DEPARTMENT  OF  THE  TREASURY 


31  CFR  Part 


1 


Treasury  Inspector  General  for  Tax 
Administration;  Privacy  Act  of  1974; 
Proposed  Intplementation 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Proposed  rule. 


SUMMARY:  In 

requirement! 

5  U.S.C.  5521, 

Treasury 

amendment 

several 

by  the 

Tax 

certain 

DATES: 

later  than 

ADDRESSES 

Lori  Creswel 

Treasury 

Administratibn 

700A 


accordance  with  the 
of  the  Privacy  Act  of  1974, 
,  the  Department  of 
givfcs  notice  of  a  proposed 
o  this  part  to  exempt 
syste  ns  of  records  maintained 
Treasury  Inspector  General  for 
Adminis  tration  (TIGTA)  ft-om 
provi  sions  of  the  Privacy  Act. 
Comn  lents  must  be  received  no 
October  22,  2003. 
if  lease  submit  comments  to 
Assistant  Chief  Counsel, 
Insi)ector  General  for  Tax 

1125  15th  Street,  Room 
Washibgton,  DC  20005,  202-622- 


4068.  Conunents  will  be  made  available 
for  inspection  and/or  copying  upon 
written  request. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Creswell,  Assistant  Chief  Counsel, 
Treasury  Inspector  General  for  Tax 
Administration.  1125  15th  Street,  Room 
700A,  Washington,  DC  20005,  202-622- 
4068.    - 

SUPPLEMENTARY  INFORMATION:  The 
Treasury  Inspector  General  for  Tax 
Administration  (TIGTA)  was  established 
pursuant  to  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998.  TIGTA's  duties  and  operating 
authority  are  set  forth  in  the  Inspector 
General  Act  of  1978,  5  U.S.C  app.  3. 
TIGTA  exercises  all  duties  and 
responsibilities  of  an  Inspector  General 
with  respect  to  the  Department  and  the 
Secretary  oh  all  matters  relating  to  the 
Internal  Revenue  Service  (IRS).  TIGTA 
conducts,  supervises,  and  coordinates 
audits  and  investigations  relating  to  the 
programs  and  operations  of  the  IRS  and 
related  entities.  TIGTA  is 
organizationally  placed  within  tlie 
Department  of  the  Treasury,  but  is 
independent  of  the  Department  and  all 
other  Treasury  offices. 

The  Department  of  the  Treasury  is 
publishing  separately  the  notice  of  new 
systems  of  records  to  be  maintained  by 
TIGTA. 

Under  5  U.S.C.  552a(j)(2),  the  head  of 
a  Federal  agency  may  promulgate  rules 
to  exempt  a  system  of  records  from 
certain  provisions  of  5  U.S.C.  552a  if  the 
system  of  records  is  "maintained  by  an 
agency  or  component  thereof  which 
performs  as  its  principal  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws,  including  police  efforts 
toprevent,  control,  or  reduce  crime  or 
to  apprehend  criminals,  and  the 
activities  of  prosecutors,  courts, 
correctional,  probation,  pardon  or 
parole  authorities,  and  which  consists  of 
(A)  information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release,  and 
paroled  and  probation  status;  (B) 
information  compiled  for  the  purpose  of 
criminal  investigation,  including  reports 
of  informants  and  investigators,  and 
associated  with  an  identifiable 
individual;  or  (C)  reports  identifiable  to 
an  individual  compiled  at  any  state  of 
the  process  of  enforcement  of  the 
criminal  laws  from  arrest  or  indictment 
through  release  from  supervision." 

To  the  extent  that  these  systems  of 
records  contain  investigative  material 
within  the  provisions  of  5  U.S.C. 
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552a(j)(2),  the  Department  of  the 
Treasury  proposes  to  exempt  the 
following  systems  of  records  from 
various  provisions  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2): 
DO  .303-TIGTA  General 

Correspondence; 
DO  .307-TIGTA  Employee  Relations 

Matters,  Appeals,  Grievances,  and 

Complaint  Files; 
DO  .308-TIGTA  Data  Extracts; 
DO  .309-TIGTA  Chief  Counsel  Case 

Files,  and 
DO  .310-TIGTA  Chief  Counsel 

Disclosure  Section  Records. 
The  proposed  exemption  under  5 
U.S.C.  552a(j)(2)  for  the  above- 
referenced  systems  of  records  is  from 
provisions  5  U.S.C.  552a(c)(3),  (c)(4). 
(d),  (d)(4),  (e)(1).  (e)(2),  (e)(3).  (e)(4)(G), 
(e)(4)(H),  (e)(4)(I),  (e)(5),  (e)(8),  (f),  and 

(g)- 

The  following  are  the  reasons  why  the 
investigative  material  contained  in  the 
above-referenced  systems  of  records 
maintained  by  TIGTA  are  exempt  from 
various  provisions  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2). 

(1)  5  U.S.C.  552a(e)(4)(G)  and  (f)(1) 
enable  individuals  to  inquire  whether  a 
system  of  records  contains  records 
pertaining  to  themselves.  Disclosure  of 
this  information  to  the  subjects  of 
investigations  would  provide 
individuals  with  information 
concerning  the  nature  and  scope  of  any 
current  investigation.  Further,  providing 
information  as  required  by  this 
provision  would  alert  the  individual  to 
the  existence  of  an  investigation  and 
afford  the  individual  an  opportunity  to 
attempt  to  conceal  his/her  criminal 
activities  so  as  to  avoid  apprehension 
and  may  enable  the  individual  to  avoid 
detection  or  apprehension,  enable  the 
destruction  or  alteration  of  evidence  of 
the  criminal  conduct  that  would  form 
the  basis  for  an  arrest,  and  could  impede 
or  impair  TIGTA's  ability  to  investigate 
the  matter.  In  addition,  to  provide  this 
type  of  information  would  give 
individuals  an  opportunity  to  learn 
whether  they  have  been  identified  as 
subjects  of  investigation. 

(2)  5  U.S.C.  552a(d)(l),  (e)(4)(H)  and 
(f)(2),  (3)  and  (5)  grant  individuals 
access  to  records  pertaining  to 
themselves.  Disclosure  of  this 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
information  concerning  the  nature  and 
scope  of  any  current  investigation  and 
may  enable  them  to  avoid  detection  or 
apprehension,  enable  them  to  destroy  or 
alter  evidence  of  criminal  conduct  that 
would  form  the  basis  for  their  arrest, 
and  could  impede  or  impair  TIGTA's 
ability  to  investigate  the  matter.  In 


addition,  permitting  access  to 
investigative  files  and  records  could 
disclose  the  identity  of  confidential 
sources  and  the  nature  of  the 
information  supplied  by  the  informant 
as  well  as  endanger  the  physical  safety 
of  those  sources  by  exposing  them  to 
possible  reprisal  for  having  provided  the 
information.  Confidential  sources  and 
informers  might  refuse  "to  provide 
TIGTA  with  valuable  information  unless 
they  believed  that  their  identities  would 
not  be  revealed  through  disclosure  of 
their  names  or  the  nature  of  the 
information  they  supplied.  Loss  of 
access  to  such  sources  would  seriously 
impair  TIGTA's  ability  to  perform  its 
law  enforcement  responsibilities. 
Furthermore,  providing  access  to 
records  contained  in  the  systems  of 
records  could  reveal  the  identities  of 
undercover  law  enforcement  officers 
who  compiled  information  regarding  the 
individual's  criminal  activities,  and 
thereby  endanger  the  physical  safety  of 
those  undercover  officers  by  exposing 
them  to  possible  reprisals.  Permitting 
access  in  keeping  with  these  provisions 
would  also  discourage  other  law 
enforcement  and  regulatory  agencies 
from  freely  sharing  information  with 
TIGTA  and  thus  would  restrict  its 
access  to  information  necessary  to 
accomplish  its  mission  most  effectively. 

(3)  5  U.S.C.  552a(d)(2),  (3)  and  (4), 
(e)(4)(H),  and  (f)(4)  permit  an  individual 
to  request  amendment  of  a  record 
pertaining  to  the  individual  and  require 
the  agency  either  to  amend  the  record, 
or  to  note  the  disputed  portion  of  the 
record,  and  to  provide  a  copy  of  the 
individual's  statement  of  disagreement 
with  the  agency's  refusal  to  amend  a 
record  to  persons  or  other  agencies  to 
whom  the  record  is  thereafter  disclosed. 
Since  these  provisions  depend  upon  the 
individual  having  access  to  his  or  her 
records,  and  since  these  rules  exempt 
the  systems  of  records  from  the 
provisions  of  5  U.S.C.  552a  relating  to 
access  to  records,  for  the  reasons  set  out 
in  the  preceding  paragraph  of  this 
section,  t'.ese  provisions  should  not 
apply  to  the  above-listed  systems  of 
records. 

(4)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  accountings  of 
disclosures  of  a  record  available  to  the 
individual  named  in  the  record  upon 
his  or  her  request.  Making  accountings 
of  disclosures  available  to  the  subjects 
of  investigations  would  alert  them  to  the 
fact  that  TIGTA  is  conducting  an 
investigation  into  their  activities  as  well 
as  identify'  the  nature,  scope,  and  . 
purpose  of  that  investigation.  Providing 
accountings  to  the  subjects  of 
investigations  would  alert  them  to  the 
fact  that  the  TIGTA  has  information 


regarding  their  activities  and  could 
inform  them  of  the  general  nature  of  that 
information.  The  subjects  of  the 
investigations,  if  provided  an 
accounting  of  disclosures  would  be  able 
to  take  measures  to  avoid  detection  or 
apprehension  by  altering  their 
operation'  or  by  destroying  or 
concealing  evidence  that  would  form 
the  basis  for  detection  or  apprehension. 

(5)  5  U.S.C.  552a(c)(4)  requires  an 
agency  to  iniorm  any  person  or  other 
agency  about  any  correction  or  notation 
of  dispute  that  the  agency  made  in 
accordance  with  5  U.S.C.  552a(d)  to  any 
record  that  the  agency  disclosed  to  the 
person  or  agency  if  an  accounting  of  the 
disclosure  was  made.  Since  this 
provision  depends  on  an  individual's 
having  access  to  and  an  opportunity  to 
request  amendment  of  records 
pertaining  to  the  individual,  and  since 
these  rules  exempt  the  systems  of 
records  from  the  provisions  of  5  U.S.C. 
552a  relating  to  access  to,  and 
amendment  of.  records,  for  the  reasons 
set  out  in  paragraph  (2)  of  this  section, 
this  provision  should  not  apply  to  these 
systems  of  records. 

(6)  5  U.S.C.  552a(e)(4)(I)  requires  an 
agency  to  publish  a  general  notice 
listing  the  categories  of  sources  for 
information  contained  in  a  system  of 
records.  Revealing  sources  of 
information  could  disclose  investigative 
techniques  and  procedures,  result  in 
threats  or  reprisals  against  confidential 
informants  by  the  subjects  of 
investigations,  and  cause  confidential 
informants  to  refuse  to  give  full 
information  to  criminal  investigators  for 
fear  of  having  their  identities  as  sources 
disclosed. 

(7)  5  U.S.C.  552a(e)(l)  requires  an 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive 
order.  The  term  "maintain. "^s  defined 
in  5  U.S.C.  552a(a)(3),  includes 

"collect'  and  "disseminate."  The  ■ 
application  of  this  provision  could 
impair  TIGTA's  ability  to  collect  and 
disseminate  valuable  law  enforcement 
information.  In  the  early  stages  of  an 
investigation,  it  may  be  impossible  to 
determine  whether  information 
collected  is  relevant  and  necessary',  and 
information  that  initially  appears 
irrelevant  and  unnecessar>'  often  may. 
upon  further  evaluation  or  upon  review 
of  information  developed  subsequently, 
prove  particularly  relevant  to  a  law 
enforcement  program.  Compliance  with 
the  records  maintenance  criteria  listed 
in  the  foregoing  provision  would  require 
TIGTA  to  periodically  up-date  the 
investigatory  material  it  collects  and 
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maintains  in  these  systems  to  ensure 
that  the  information  remains  timely  and 
complete.  Further.  TIGTA  oftentimes 
will  uncover  evidence  of  violations  of 
law  that  fall  within  the  investigative 
jurisdiction  of  other  law  enforcement 
agencies.  To  promote  effective  law 
enforcement.  TIGTA  will  refer  this 
evidence  to  other  law  enforcement 
agencies,  including  State,  local  and 
foreign  agencies,  that  have  jurisdiction 
over  the  offenses  to  which  the 
information  relates.  If  required  to  adhere 
to  the  provisions  of  5  U.S.C.  552a(e)(l), 
TIGTA  might  be  placed  in  the  position 
of  having  to  ignore  information  relating 
to  violations  of  law  not  within  its 
jurisdiction  when  that  information 
comes  to  TlGTA's  attention  during  the 
collection  and  analysis  of  information  in 
its  records. 

(8)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  suljject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of 
this  provision  to  the  above-referenced 
systems  of  records  would  impair 
TlGTA's  ability  to  collect,  analyze,  and 
disseminate  investigative,  intelligence, 
and  enforcement  information.  During 
criminal  investigations  it  is  often  a 
matter  of  sound  investigative  procedure 
to  obtain  information  from  a  variety  of 
sources  to  verify  the  accuracy  of  the 
information  obtained.  TIGTA  often 
collects  information  about  the  subject  of 
a  criminal  investigation  from  third 
parties,  such  as  witnesses  and 
informants.  It  is  usually  not  feasible  to 
rely  upon  the  subject  of  the 
investigation  as  a  credible  source  for 
information  regarding  his  or  her  alleged 
criminal  activities.  An  attempt  to  obtain 
information  from  the  subject  of  a 
criminal  investigation  will  often  alert 
that  individual  to  the  existence  of  an 
investigation,  thereby  affording  the 
individual  an  opportunity  to  attempt  to 
conceal  his  criminal  activities  so  as  to 
avoid  apprehension. 

(9)  5  l/.S.C.  552a(e)(3)  requires  an 
agency  to  inform  each  individual,  whom 
it  asks  to  supply  information,  of  the 
agency's  authority  for  soliciting  the 
information,  whether  disclosure  of 
information  is  voluntary  or  mandatory, 
the  principal  purposes  for  which  the 
agency  will  use  the  information,  the 
routine  uses  that  may  be  made  of  the 
information,  and  the  effects  on  the 
individual  of  not  providing  all  or  part  of 
the  information.  The  above-referenced 
systems  of  records  should  be  exempted, 
from  these  provisions  to  avoid 
impairing  TlGTA's  ability  to  collect  and 


maintain  i  ivestigative  material. 
Confident]  al  sources  or  undercover  law 
enforceme  it  officers  often  obtain 
informatic  i  under  circumstances  in 
which  it  is  necessary  to  keep  the  true 
purpose  01  their  actions  secret  so  as  not 
to  let  the  s  ibject  of  the  investigation  or 
his  or  her  i  ssociates  know  that  a 
criminal  ii  vestigation  is  in  progress. 
Further,  aj  plication  of  this  provision 
could  resu  t  in  an  unwarranted  invasion 
of  the  pers  )nal  privacy  of  the  subject  of 
the  crimin  il  investigation,  particularly 
where  furt  ler  investigation  reveals  that 
the  subject  was  not  involved  in  any 
criminal  a(  tivity. 

(10)  5  U.S.C.  552a(e)(5)  requires  art 
agency  to  i  laintain  all  records  it  uses  in 
making  an; '  determination  about  any 
individual  with  such  accuracy, 
relevance,  imeliness,  and  completeness 
as  is  reasoi  ably  necessary  to  assure 
fairness  to  he  individual  in  the 
determinat  on.  Since  5  U.S.C.  552a(a)(3) 
defines  "m  lintain"  to  include  "collect" 
and  "disseninate,"  application  of  this 
provision  t )  the  systems  of  records 
would  hin<  er  the  initial  collection  of 
any  inform  ition  that  could  not,  at  the 
moment  of  collection,  be  determined  to 
be  accurate ,  relevant,  timely,  and 
complete,  m  collecting  information 
during  a  cr  minal  investigation,  it  is 
often  neith  >r  possible  nor  feasible  to 
determine  i  iccuracy.  relevance, 
timeliness,  or  completeness  at  the  time 
that  the  inf  jrmation  is  collected. 
Informatioi  i  that  may  initially  appear 
inaccurate,  irrelevant,  untimely,  or 
incomplete  may.  when  analyzed  with 
other  availi  ble  information,  becorhe 
more  relevi  nt  as  an  investigation 
progresses.  Compliance  with  the  records 
maintenani  e  criteria  listed  in  the 
foregoing  p  rovision  would  require  the 
periodic  re  riew  of  TlGTA's  investigative 
records  to  i  isure  that  the  records 
maintained  in  the  system  remain  timely, 
accurate,  ai  d  complete. 

(11)  5  U.:  I.e.  552a(e)(8)  requires  an 
agency  to  n  ake  reasonable  efforts  to 
serve  notia  i  on  an  individual  when  the 
agency  mal  es  any  record  on  the 
individual  ivailable  to  any  person 
under  com]  lulsory  legal  process,  when 
such  proce!  s  becomes  a  matter  of  public 
record.  The  above-referenced  systems  of 
records  she  uld  be  exempted  from  this 
provision  td  avoid  revealing 
investigativ  b  techniques  and  procedures 
outlined  in  those  records  and  to  prevent 
revelation  c  f  the_existence  of  an  ongoing 
investigatio  n  where  there  is  need  to 
keep  the  ex  stence  of  the  investigation 
secret. 

(12)  5  U.J  .C.  552a(g)  provides  for  civil 
remedies  to  an  individual  when  an 
agency  wro  igfully  refuses  to  amend  a 
record  or  to  review  a  request  for 


amendment,  when  an  agency 
wrongfully  refuses  to  grant  access  to  a 
record,  when  an  agency  fails  to  maintain 
accurate,  relevant,  timely,  and  complete 
records  which  are  used  to  make  a 
determination  adverse  to  the  individual, 
and  when  an  agency  fails  to  comply 
with  any  other  provision  of  5  U.S.C. 
552a  so  as  to  adversely  affect  the 
individual.  The  investigatory 
information  in  the  above-referenced 
systems  of  records  should  be  exempted 
from  this  provision  to  the  extent  that  the 
civil  remedies  may  relate  to  provisions 
of  5  U.S.C.  552a  from  which  these  rules 
exempt  the  systems  of  records,  since 
there  should  be  no  civil  remedies  for 
failure  to  comply  with  provisions  from 
which  TIGTA  is  exempted.  Exemption 
from  this  provision  will  also  protect 
TIGTA  from  baseless  civil  court  actions 
that  might  hamper  its  ability  to  collect, 
analyze,  and  disseminate  investigative, 
intelligence,  and  law  enforcement  data. 
Under  5  U.S.C.  552a(k)(2),  the  head  of 
a  Federal  agency  may  promulgate  rules 
to  exempt  a  system  of  records  from 
certain  provisions  of  5  U.S.C.  552a  if  the 
system  of  records  is  "investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  (j)(2)."  To  the  extent 
that  these  systems  of  records  contain 
investigative  material  within  the 
provisions  of  5  U.S.C.  552a(k)(2j.  the 
Department  of  the  Treasury  proposes  to 
exempt  the  following  systems  of  records 
from  various  provisions  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(k){2j: 
DO  .303-TIGTA  General 

Correspondence; 
DO  .307-TIGTA  Employee  Relations 

Matters.  Appeals.  Grievances,  and 

Complaint  Files; 
DO  .308-TIGTA  Data  Extracts: 
DO  .309-TIGTA  Chief  Counsel  Case 

Files,  and 
DO  .310-TIGTA  Chief  Counsel 

Disclosure  Section  Records. 
The  proposed  exemption  under  5 
U.S.C.  552a(k)(2)  for  the  above- 
referenced  systems  of  records  is  from 
provisions  5  U.S.C.  552a(c)(3).  (d), 
(eld),  (e)(2).  (e)(4)(G).  (e)(4)(H).  (e)(4)(I). 
and  (f). 

The  following  are  the  reasons  why  the 
investigative  material  contained  in  the 
above-referenced  systems  of  records 
maintained  by  TIGTA  are  exempt  from 
various  provisions  pursuant  to  5  U.S.C. 
552a(k)(2). 

(1)  5  U.S.C.  552a(c){3)  requires  an 
agency  to  make  accountings  of 
disclosures  of  a  record  available  to  the 
individual  named  in  the  record  upon 
his  or  her  request.  The  accountings  must 
state  the  date,  nature,  and  purpose  of 
each  disclosure  of  the  record  and  the 
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name  and  address  of  the  recipient. 
Making  accountings  of  disclosures 
available  to  the  subjects  of 
investigations  would  alert  them  to  the 
fact  that  TIGTA  is  conducting  an. 
investigation  into  their  activities  as  well 
as  identifying  the  nature,  scope,  and 
purpose  of  that  investigation.  The 
subjects  of  investigations,  if  provided  an 
accounting  of  disclosures  would  be  able 
to  take  measures  to  avoid  detection  or 
apprehension  by  destroying  or 
concealing  evidence  that  would  form 
the  basis  for  detection  or  apprehension. 

(2)  5  U.S.C.  552a{d){l),  (e)(4)(H)  and 
(0(2),  (3)  and  (5)  grant  individuals 
access  to  records  pertaining  to  them. 
Disclosure  of  this  information  to  the 
subjects  of  investigations  would  provide 
individuals  with  information 
concerning  the  nature  and  scope  of  any 
current  investigation  and  may  enable 
them  to  avoid  detection  or 
apprehension,  enable  them  to  destroy  or 
alter  evidence  of  criminal  conduct  that 
would  form  the  basis  for  their  arrest, 
and  could  impede  or  impair  TIGTA's 
ability  to  investigate  the  matter.  In 
addition,  permitting  access  to 
investigative  files  and  records  could 
disclose  the  identity  of  confidential 
sources  and  the  nature  of  the 
information  supplied  by  the  informant 
as  well  as  endanger  the  physical  safety 
of  those  sources  by  exposing  them  to 
possible  reprisals  for  having  provided 
the  information.  Confidential  sources 
and  informers  might  refuse  to  provide 
TIGTA  with  valuable  information  unless 
they  believed  that  their  identities  would 
not  be  revealed  through  disclosure  of 
their  names  or  the  nature  of  the 
information  they  supplied.  Loss  of 
access  to  such  sources  would  seriously 
impair  TIGTA's  ability  to  perform  its 
law  enforcement  responsibilities. 
Furthermore,  providing  access  to 
records  contained  in  the  systems  of 
records  could  reveal  the  identities  of 
undercover  law  enforcement  officers 
who  compiled  information  regarding  the 
individual's  criminal  activities  and 
thereby  endanger  the  physical  safety  of 
those  undercover  officers  by  exposing 
them  to  possible  reprisals.  Permitting 
access  in  keeping  with  these  provisions 
would  discourage  other  law 
enforcement  and  regulatory  agencies, 
foreign  and  domestic,  from  freely 
sharing  information  with  TIGTA  and 
thus  would  restrict  its  access  to 
information  necessary  to  accomplish  its 
mission. 

(3)  5  U.S.C.  552a{d){2),  (3)  and  (4), 
{e)(4)(H),  and  (f)(4)  permit  an  individual 
to  request  amendment  of  a  record 
pertaining  to  the  individual  and  require 
the  agency  either  to  amend  the  record, 
or  to  note  the  disputed  portion  of  the 


record  and  to  provide  a  copy  of  the 
individual's  statement  of  disagreement 
with  the  agency's  refusal  to  amend  a 
record  to  persons  or  other  agencies  to 
whom  the  record  is  thereafter  disclosed. 
Since  these  provisions  depend  upon  the 
individual  having  access  to  his  or  her 
records,  and  since  these  rules  exempt 
the  systems  of  records  from  the 
provisions  of  5  U.S.C.  552a  relating  to 
access  to  records,  for  the  reasons  set  out 
in  the  preceding  paragraph  of  this 
section,  these  provisions  should  not 
apply  to  the  systems  of  records. 

(4)  5  U.S.C.  552a(e)(l)  requires  an 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessarj'  to  accomplish 
a  purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive 
order.  The  term  "maintain,"  as  defined 
in  5  U.S.C.  552a(a)(3).  includes 
"collect"  and  "disseminate."  The 
application  of  this  provision  could 
impair  TIGTA's  ability  to  collect  and 
disseminate  valuable  law  enforcement 
information.  In  the  early  stages  of 
investigation,  it  may  be  impossible  to 
determine  whether  information 
collected  is  relevant  and  necessary,  and 
information  that  initially  appears 
irrelevant  and  unnecessary  often  may, 
upon  further  evaluation  or  upon 
collection  of  additional  information, 
prove  particularly  relevant  and- 
necessary  to  the  investigation. 
Compliance  with  the  records 
maintenance  provisions  would  require 
TIGTA  to  periodically  up-date  the 
investigatory  information  it  collects  and 
maintains  to  insure  that  the  records  in 
these  systems  remain  timely,  accurate, 
and  complete.  Further,  TIGTA 
oftentimes  will  uncover  evidence  of 
violations  of  law  that  fall  within  the 
investigative  jurisdiction  of  other  law 
enforcement  agencies.  To  promote 
effective  law  enforcement.  TIGTA  will 
refer  this  evidence  to  other  law 
enforcement  agencies,  including  State, 
local  and  foreign  agencies,  that  have 
jurisdiction  over  the  offenses  to  which 
the  information  relates.  If  required  to 
adhere  to  the  provisions  of  5  U.S.C. 
552a(e)(l),  TIGTA  might  be  placed  in 
the  position  of  having  to  ignore 
information  relating  to  violations  of  law 
not  within  its  jurisdiction  when  that 
information  comes  to  the  TIGTA's 
attention  during  the  collection  and 
analysis  of  information  in  its  records. 

(5)  U.S.C.  552a(e)(4)(G)  and  (f)(1) 
enable  individuals  to  inquire  whether  a 
system  of  records  contains  records 
pertaining  to  them.  Application  of  these 
provisions  to  the  above-referenced 
systems  of  records  would  allow 
individuals  to  learn  whether  they  have 
been  identified  as  subjects  of 


investigation.  Access  to  such  knowledge 
would  impair  TIGTA's  ability  to  carr\' 
out  its  mission,  since  individuals  could 
take  steps  to  avoid  detection  and 
destroy  or  hide  evidence  needed  to 
prove  the  violation. 

(6)  5  U.S.C.  552a(e){4)(l)  requires  an 
agency  to  publish  a  general  notice 
listing  the  categories  of  sources  for 
information  contained  in  a  system  of 
records.  Revealing  sources  of 
information  could  disclose  investigative 
techniques  and  procedures,  result  in 
threats  or  reprisals  against  confidential 
informants  by  the  subjects  of 
investigations,  and  cause  confidential 
informants  to  refuse  to  give  full 
information  to  criminal  investigators  for 
fear  of  having  their  identities  as  sources 
disclosed. 

Under  5  U.S.C.  552a(k)(5),  the  head  of 
a  Federal  agency  may  promulgate  rules 
to  exempt  a  system  of  records  from 
certain  provisions  of  5  U.S.C.  552a  if  the 
system  of  records  is  "investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information"  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identifv'  of  a  source  who  furnished 
information  under  an  express  promise 
that  the  identity  of  the  source  wouldbe 
held  in  confidence.  The  Department  of 
the  Treasury  proposes  to  exempt  the  DO 
.306  TIGTA— Recruiting  and  Placement 
Records  systems  of  records  from 
provisions  5  U.S.C.  552a(c)(3),  (d), 
(e)(1),  (e)(4.)(G).  (e)(4)(H),  (e)(4)(I).  and 
(f). 

The  following  are  the  reasons  why 
these  systems  of  records  maintained  by 
TIGTA  are  exempt  from  various 
provisions  pursuant  to  5  U.S.C. 
552a(k)(5). 

(1)  The  sections  of  5  U.S.C.  552a  from 
which  the  systems  of  records  are  exemjjt 
include  in  general  those  providing  for 
individuals'  access  to  or  amendment  of 
records.  When  such  access  or 
amendment  would  cause  the  identity  of 
a  confidential  source  to  be  revealed,  it 
would  impair  the  future  ability  of 
TIGTA  to  compile  investigator^'  material 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment. 
Federal  contracts,  or  access  to  classified 
information.  In  addition,  the  systems 
shall  be  exempt  from  5  U.S.C.  552a(e){l) 
which  requires  that  an  agency  maintain 
in  its  records  only  such  information 
about  an  individual  as  is  relevant  and 
necessary  to  accomplish  a  purpose  of 
the  agency  required  to  be  accomplished 
by  statute  or  executive  order.  To  fulfill 
the  requirements  of  5  U.S.C.  552a(e)(l) 


55020 


Federal  Register  /  Vol.  68,  No.  18 


/Monday,  September  22,  2003 / Proposed  Rules 


would  unduly  restrict  TIGTA  in  its 
information  gathering  inasmuch  as  it  is 
often  not  until  well  after  the  ' 
investigation  that  it  is  possible  to 
determine  the  relevance  and  necessity 
of  particular  information. 

(2)  If  any  investigatory  material 
contained  in  the  above-named  systems 
becomes  involved  in  criminal  or  civil 
matters,  exemptions  of  such  material 
under  5  U.S.C.  552a(j)(2)  or  (k)(2)  is 
hereby  claimed. 

Under  5  U.S.C.  552a(k)(6),  the  head  of 
a  Federal  agency  may  promulgate  rules 
to  exempt  a  system  of  records  from 
certain  provisions  of  5  U.S.C.  552a  if  the 
system  of  records  is  "testing  or 
examination  material  used  solely  to ' 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service."  The  Department  of  the 
Treasury  proposes  to  exempt  the 
DO.306— TIGTA  Recruiting  and 
Placement  systems  of  records  from 
provisions  5  U.S.C.  552a(c)(3),  (d), 
{e)(l).  {e){4)(G),  (e)(4)(H),  (e)(4)(I),  and 

(f). 

The  reason  for  exempting  the  system 
of  records  from  various  provisions 
pursuant  to  5  U.S.C.  552a(k)(6)  is  that 
disclosure  of  the  material  in  the  system 
would  compromise  the  objectivity  or 
fairness  of  the  examination  process. 

Any  information  from  a  system  of 
records  for  which  an  exemption  is 
claimed  under  5  U.S.C.  552a(j)  or  (k) 
which  is  also  included  in  another 
system  of  records  retains  the  same 
exempt  status  such  information  has  in 
the  system  for  which  such  exemption  is 
claimed. 

The  Department  of  the  Treasury  has 
determined  that  this  proposed  rule  is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  13132. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  for  the  reasons  set  forth  above,  it  is 
hereby  certified  that  this  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.,  the  Department 
of  the  Treasiuy  has  determined  that  this 
proposed  rule  would  not  impose  new 
recordkeeping,  application,  reporting,  or 
other  types  of  information  collection 
requirements. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  Subpart  C  of  Title  31  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


Authority: 

subpart  A  als  i 
amended.  Su  ipart 
U.S.C.  552a. 


U.S.C.  301.31  UtS.C.  321, 
issued  under  5  U.S.C.  552,  as 
C  also  issued  under  5 


2.  Section 


1.36  is  amended  as  follows: 


a.  Paragra  )h  (c)(l)(i)  is  amended  by 
adding  "Dd  .303-TIGTA  General 
Correspond!  mce;  DO  .307-TlGTA 
Employee  Relations  Matters,  Appeals, 
Grievances,  and  Complaint  Files;  DO 
.308-TIGTi^  Data  Extracts;  DO  .309- 
TIGTA  Chief  Counsel  Case  Files;  DO 
.310-TIGTA  Chief  Counsel  Disclosure 
Section  Records"  to  the  table  in 
numerical  o  :der. 

b.  Paragra  jh  (g)(l)(i)  is  amended  by 
adding  "DO  .303-TIGTA  General 
Correspondence;  DO  .307-TIGTA 
Employee  Rjlations  Matters,  Appeals, 
Grievances,  and  Complaint  Files;  DO 
.308-TIGTA  Data  Extracts;  DO  .309- 
TIGTA  Chie  Counsel  Case  Files:  DO 
.310-TIGTi^  Chief  Counsel  Disclosure 
Section  Records"  to  the  table  in 
numerical  o  rder. 

c.  Paragra  )h  (m)(l)(i)  is  amended  by 
adding  "DO  .306-TlGTA  Recruiting  and 
Placement"  |lo  the  table  in  numerical 
order. 

d.  Paragra  ah  (o)(l)  is  amended  by 
adding  "DO  .306-TIGTA  Recruiting  and 
Placement"  to  the  table  in  numerical 
order.  The  apditions  to  §  1.36  read  as 
follows: 


§1.36 

from 

part. 


Syste  ms  exempt  in  whole  or  In  part 
provlsiqns  of  5  U.S.C.  522a  and  this 


(c)  *  *  * 
(1)  *  *  * 
(i)  *  *  * 


DO  .303 
DO  .307 


DO  308 
DO  .309 


Numtjer 

System  name 

DO  303     . 

riGTA      General      Correspond- 

ence. 

DO  .307  ... 

riGTA  Employee  Relations  Mat- 

ters.     Appeals.      Grievances, 

DO  .308  ... 

and  Complaint  Files. 
riGTA  Data  Extracts. 

DO  309  ... 

riGTA     Chief     Counsel     Case 

Files. 

DO  .310  ... 

riGTA  Chief  Counsel  Disclosure 

1 

Section  Records. 

±                    *                    -tk 

*         * 

(g)*    *    • 

(D*  *  * 
_(i)'  *  * 

Number 

.      J 

System  name 

riGTA  General  Correspondence. 

riGTA  Employee  Relations  Mat- 
ters, Appeals,  Grievances,  and 
Complaint  Files. 

riGTA  Data  Extracts. 

riGTA  Chief  Counsel  Case 
Files. 


Number 


System  name 


DO  .310  ...     TIGTA  Chief  Counsel  Disclosure 
Section  Records. 


(m>*  *  * 
(1)  *  *  * 
(i)*  *  * 


Number 

System  name 

* 

DO  .306  ... 

* 

TIGTA 
ment. 

•                              •                              * 

Recruiting    and    Place- 

*                    * 

(O)*   * 

(D*  * 

»        » 

* 

* 

* 

Number 

System  name 

DO  .306  ... 

TIGTA 
ment. 

Recruiting    and    Place- 

Dated:  September  8,  20D3. 
W.  Earl  Wright,  Ir., 

Acting  Chief,  Management  and 
Administrative  Programs  Officer. 
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BILLING  CODE  4ei(M)4-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CG011 -03-005] 
RIN  162&-AA09 

Drawbridge  Operation  Regulations; 
Connection  Slough,  Stockton,  CA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  requirements  of 
the  Reclamation  District  Drawbridge 
across  Connection  Slough,  between 
Mandeville  and  Bacon  Islands,  near 
Stockton,  CA,  by  reducing  the  periods  of 
time  when  the  drawspan  is  required  to 
openx)n  signal  for  the  passage  of  vessels 
and  by  increasing  the  advance  notice 
periods.  The  bridge  owner  requests 
these  changes  in  order  to  reduce  the 
costs  of  operating  the  drawbridge.  The 
proposed  action  would  reduce  the 
number  of  hours  the  bridge  needs  to  be 
manned  and,  therefore,  would  reduce 
costs  to  the  owner. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
October  22,  2003. 
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ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oan),  Eleventh  Coast  Guard  District, 
Building  50-3,  Coast  Guard  Island, 
Alameda,  CA  94501-5100.  The  Bridge 
Section  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Commander  (oan],  Eleventh 
Coast  Guard  District,  Building  50-3, 
Coast  Guard  Island,  Alameda,  CA 
94501-5100  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Sulouff,  Chief,  Bridge  Section, 
Eleventh  Coast  Guard  District, 
telephone  (510)  437-3516. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comnients 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGDll-03-005], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbovmd 
format,  no  larger  than  8Vz  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Coast 
Guard  Bridge  Section  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  bridge  owner.  Central  California 
Redevelopment  Company  (CCRC 
Farms),  has  requested  changing  the 
dates  and  times  for  manning  their 
Reclamation  District  drawbridge, 
crossing  Cormection  Slough  between 
Mandeville  and  Bacon  Islands,  near 
Stockton,  CA.  The  reason  for  the 
proposal  is  to  reduce  operating  costs  of 
the  bridge  while  continuing  to  meet  the 
reasonable  needs  of  vessel  traffic. 


The  existing  regulation,  33  CFR 
117.150,  requires  the  bridge,  from  May 
1  through  October  31,  to  open  on  signal 
between  the  hours  of  6  a.m.  and  10  p.m., 
and  from  November  1  through  April  30. 
to  open  on  signal  between  the  hours  of 
9  a.m.  and  5  p.m.  All  other  times  the 
drawbridge  must  open  on  signal  if 
notice  is  given  at  least  4  hours  in 
advance.  The  drawbridge  must  open 
upon  1-hour  notice  for  emergency  vessel 
operation. 

Discussion  of  Proposed  Rule 

The  proposed  changes  are  as  follows: 
From  May  15  through  September  15  the 
bridge  would  open  on  signal  between 
the  hours  of  9  a.m.  and  5  p.m.,  and  it 
would  open  upon  12  hours  notice 
between  the  hours  of  5  p.m.  and  9  a.m. 
From  September  16  through  May  14  the 
bridge  would  open  upon  12  hoiu-s 
notice  between  the  hours  of  9  a.m.  and 
5  p.m.,  and  it  would  open  upon  24 
hoxu-s  notice  between  the  hoius  of  5 
p.m.  and  9  a.m.  The  bridge  would 
continue  to  open  upon  l-hoiu-  notice  for 
emergency  vessel  operation.  The  above 
changes  would  lower  the  costs  of 
operating  the  bridge  for  the  bridge 
owner  without  significantly  impacting 
waterway  users. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  Vessel  counts 
derived  from  drawbridge  operating  logs 
and  land  traffic  counts  were  submitted 
by  CCRC  Farms  in  support  of  their 
request,  showing  little  demand  for 
bridge  openings  during  the  proposed 
periods  of  advance  notice.  The  Coast 
Guard,  through  individual 
correspondence,  also  requested 
comments  regarding  the  proposed 
changes  from  established  waterway 
representatives  and  known  operators. 
The  Coast  Guard  did  not  receive  any 
responses  from  these  users  of  the 
waterway.  The  above  counts  and  lack  of 
response  from  waterway  users  show  that 
there  is  littie  or  no  requirement  for 
opening  the  drawbridge  during  the 
proposed  periods  of  advance  notice, 


therefore  the  impact  of  the  proposed 
regulation  is  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatoiy  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  small  entities  were 
identified  that  would  be  affected  by  the 
proposed  rule.  Vessel  traffic  counts 
indicate  the  waterway  users  presently 
requiring  operation  of  the  drawspan 
would  continue  to  receive  the  same 
level  of  service  at  the  bridge.  The 
proposal  is  to  decrease  unnecessary 
maiming  of  the  bridge  during  times  and 
dates  when  the  bridge  historically  has 
not  been  called  for  an  opening. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.).  ' 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfiwded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
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Though  this  proposed  rule  would  not 
result  in  such  an  expenditure^  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Property 
Rights. 

Ovil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b](2]  of 
Executive  Order  12988,  Civil  Justice  . 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
enviroimiental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
ajffect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
vmder  Executive  Order  12866  and  is  not 
likely  to  have  a" significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 


plying  with  the  National 
Policy  Act  of  1969 
J.S.C.  4321-4370f),  and 

that  there  are  no  factors 
hat  would  limit  the  use  of 
exclusion  under  section 
nstruction.  Therefore,  this 
e  is  categorically  excluded, 
2-1.  paragraph  (32)(e)  of 
from  further 
documentation,  since 
promulgatidn  of  drawbridge  regulations 
has  been  de  ermined  not  to  have  any 
effect  on  the  environment. 


Guard  in  coin 
Environmental 
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a  categorica 
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List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 


For  the i 
preamble, 
amend  33 


re  isons 
tie 


C^R 


^..c  discussed  in  the 
Coast  Guard  proposes  to 
'  part  117  as  follows: 


PART  117- I 
OPERATIOI J 


DRAWBRIDGE 
REGULATIONS 


1 .  The  aujhority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  J3  U.S.C.  499;  33  CFR  1.05-l(g); 
Department  c  F  Homeland  Security  Delegation 
No.  0170.1;  SI  ction  117.255  also  issued  under 
the  authority  bf  Pub.  L.  102-587,  106  Stat. 
5039. 

2.  Revise  1 117.150  to  read  as  follows: 


§117.150    Connection  Slough. 


from 


The  draw 
No.  2027  bri 
and  Bacon 
Stockton, 
September 
between  the 
and  it  shall 
between  tht 
From  Septe:  nb^ 
bridge  shall 
between  the 
and  it  shall 
between  the 
The  bridge 
least  one 


-hcu 


emergency 
distress. 


of  the  Reclamation  District 
dge  between  Mandeville 

Inlands,  mile  2.5  near 
May  15  through 
5,  shall  open  on  signal 
hours  of  9  a.m.  and  5  p.m., 
apen  upon  12  hours  notice 
hours  of  5  p.m.  and  9  a.m. 

er  16  through  May  14  the 
open  upon  12  hours  notice 
hours  of  9  a.m.  and  5  p.m., 
apen  upon  24  hours  notice 
hours  of  5  p.m.  and  9  a.m. 

!  hall  open  on  signal  if  at 
r  notice  is  given  for 

( iperations  or  vessels  in 


Dated:  Sepjember  9.  2003 
|.M.  Hass, 

Captain.  U.S 
Commander, 
(FR  Doc.  03- 

BILUNG  CODE 


Coast  Guard.  Acting 
Eleventh  Coast  Guard  District. 
4016  Filed  9-18-03;  12:01  pm) 

I  910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[AZ-094-FOAb;  FRL-7561-6] 

Determination  of  Attainment  for  the 
Cartx>n  IMonoxide  National  Ambient  Air 
Quality  Standard  for  the  Phoenix 
Metropolitan  Area,  Arizona 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  find  that 
the  Phoenix  metropolitan  - 

nonattainment  area  in  Arizona  has 
attained  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  carbon 
monoxide  (CO)  by  its  Clean  Air  Act 
deadline  of  December  31,  2000.  The 
Phoenix  area  has  had  no  exceedances  of 
the  CO  standard  since  1996,  and  has  six 
years  of  clean  air  quality  data. 
DATES:  Any  comments  on  this  proposal 
must  arrive  by  October  22,  2003. 
ADDRESSES:  Comments  should  be 
mailed  or  emailed  to  Wienke  Tax,  Office 
of  Air  Planning  (AIR-2),  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  California  94105, 
tax.wienke@epa.gov,  or  submit 
comments  at  http:// 
www.regulations.gov.  We  prefer 
electronic  comments. 

You  can  inspect  copies  of  EPA' 
Federal  Register  notice  and  TSD  at  our 
Region  IX  office  during  normal  business 
hours  (see  address  above).  Due  to 
increased  security,  we  suggest  that  you 
call  at  least  24  hours  prior  to  visiting  the 
Regional  Office  so  that  we  can  make 
arrangements  to  have  someone  meet 
you.  The  Federal  Register  notice  and 
TSD  are  also  available  as  electronic  files 
on  EPA's  Region  9  Web  Page  at  http:// 
www.  epa  gov /region  09 /air. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wienke  Tax,  Office  of  Air  Planning,  U.S. 
EPA  Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  phone:  (520) 
622-1622,  email:  tax.wienke@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docvunent,  the  words 
"we,"  "us,"  and  "our"  mean  U.S.  EPA. 

Based  on  ambient  air  quality  data 
recorded  on  Phoenix  area  monitors 
during  1999  and  2000,  we  are  proposing 
to  find  that  the  area  has  met  the  CO 
standard  by  its  statutory  deadline  of 
December  31,  2000. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are  making 
this  attainment  finding  in  a  direct  final 
action  without  prior  proposal  because 
we  believe  this  action  is  not 
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controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
tfine.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  September  9,  2003. 
Wayne  Nastri, 

Regional  Administrator.  Region  9. 
[FR  Doc.  03-24003  Filed  9-18-03;  12:01  pm] 
BILUNG  CODE  6560-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141, 142,  and  143 

[FRL-7563-3] 

RIN  2040-AD37,  2040-AD38 

Stakeholder  Meetings  Concerning  the 
Long-Term  2  Enhanced  Surface  Water 
Treatment  Rule  and  Stage  2 
Disinfectants  and  Disinfection 
Byproducts  Rule  Proposals;  Notice  of 
Public  Meetings 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Notice  is  hereby  given  of  two 
public  stakeholder  meetings  on  the 
following  proposed  drinking  water 
regulations:  The  Long-Term  2  Enhanced 
Surface  Water  Treatment  Rule 
(LT2ESWTR)  (68  FR  47639,  August  11, 
2003)  and  the  Stage  2  Disinfectants  and 
Disinfection  Byproducts  Rule  (DBPR) 
(68  FR  49547,  August  18,  2003).  The 
Environmental  Protection  Agency  (EPA) 
is  developing  these  regulations  under 
the  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f  et  seq.],  to 
increase  protection  against  risks 
associated  with  microbial  pathogens 
and  disinfection  byproducts  (DBPs)  in 
drinking  water.  The  purpose  of  these 
meetings  is  to  provide  information  that 
will  assist  stakeholders  in  evaluating  the 
proposals,  which  are  currently  open  for 
public  comment. 

The  meetings  will  be  held  as 
teleconferences  and  presentation  slides 
will  be  broadcast  using  the  Internet. 
EPA  will  present  the  same  information 
at  both  meetings,  with  the  second 
meeting  intended  for  those  unable  to 
participate  in  the  first.  The  call-in 
number  and  Internet  address  for  these 
meetings  will  be  provided  to 


participants  upon  registration.  See  the 
SUPPLEMENTARY  INR>RMATK>N  section  in 
this  notice  for  information  on  how  to 
register. 

DATES:  The  first  meeting  will  be  held 
from  1:00  p.m.  to  4:00  p.m.,  Eastern 
standard  time  on  October  9,  2003.  The 
second  meeting  will  be  held  at  the  same 
time  of  day  on  October  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  background  information  or  to 
obtain  a  copy  of  the  LT2ESWTR  and 
Stage  2  DBPR  proposals,  please  contact 
the  Safe  Drinking  Water  HoUine,  phone: 
(800)  426-4791  or  (703) 285-1093,  e- 
mail:  hotline-sdwa@epa.gov.  For 
additional  information  about  these 
meetings,  please  contact  Dan 
Schmelling,  Office  of  Groimd  Water  and 
Drinking  Water  (MC  4607M),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  phone:  (202)  564-5281, 
e-mail:  schmeUing.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  To 
participate  in  these  meetings,  please 
.register  at  the  following  Internet  site: 
http://el.e2c.com/enc/enc_pc_regPage? 
rpgid=10633189770192.  Any  person 
needing  special  accommodations  for 
these  meetings  should  contact  Dan 
Schmelling  (see  FOR  FURTHER 
INFORMATION  CONTACT  section)  at  least 
five  business  days  before  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

The  LT2ESWTR  applies  to  all  public 
water  systems  that  use  surface  water  or 
ground  water  under  the  direct  influence 
of  surface  water.  This  proposed 
regulation  would  establish  additional 
risk-targeted  treatment  requirements  for 
Cryptosporidium.  It  also  contains 
provisions  to  address  risks  associated' 
with  uncovered  finished  water  storage 
facilities  and  to  ensure  systems 
maintain  microbial  protection  as  they 
take  steps  to  reduce  the  formation  of 
DBPs. 

The  Stage  2  DBPR  applies  to  all 
public  water  systems  that  add  a 
disinfectant  other  than  ultraviolet  light. 
This  proposed  regulation  would 
establish  revised  procedures  for 
monitoring  and  determining  compliance 
with  the  maximum  contaminant  levels 
for  trihalomethanes  (THMs)  and 
haloacetic  acids  (HAAs).  It  contains 
specific  provisions  for  consecutive 
systems. 

During  the  meetings  announced 
herein,  EPA  will  present  summary 
information  on  the  LT2ESWTR  and 
Stage  2  DBPR.  This  will  include  public 
health  concerns,  proposed  regulatory 
requirements,  implementation 
schedules,  estimated  costs  and  benefits, 
implementation  tools,  and  other  issues. 


These  presentations  are  designed  to  aid 
the  public  in  understanding  the 
proposals  and  developing  comments  on 
them.  These  meetings  are  not  intended 
to  solicit  public  comments  on  the 
proposals.  Anyone  seeking  to  submit 
comments  must  follow  the  procedures 
specified  in  section  I.C.  of  the  proposals, 
as  published  in  the  Federal  Register 
(citations  noted  previously). 

Dated:  September  16,  2003. 
Nanci  E.  Gelb, 

Acting  Director.  Off  ice  of  Ground  Water  and 
Drinking  Water 

[FR  Doc.  03-24121  Filed  9-18-03;  12:01  pm] 

nUlNG  CODE  65G0-5fr-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric . 
Administration 

50  CFR  Part  223 

P.D.081803A] 

Environmental  Impact  Statement  for 
Consideration  and  Determination 
Regarding  the  Application  for  the 
Issuance  of  a  Permit  for  incidental  ' 
Take  in  the  Inshore  Rsheries  of  ttie 
Main  Hawaiian  Islands  Managed  by  the 
State  of  Hawaii;  Public  Scoping 
Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  scoping  meetings  and 
supplemental  notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  is  announcing 
its  intent  to  hold  scoping  meetings  to 
inform  interested  parties  of  the 
Environmental  Impact  Statement  (EIS) 
process  as  it  applies  to  the  evaluation  of 
the  State  of  Hawaii's  permit  application 
for  an  Endangered  Species  Act  (ESA) 
incidental  take  permit  (ITP)  and  the 
evaluation  of  fishery  management 
alternatives,  any  of  which  may  produce 
a  different  effect  on  impacted  ESA-listed 
species.  NMFS  also  supplements  its 
initial  notice  of  intent  to  prepare  an 
environmental  impact  statement  to 
assess  the  potential  impacts  on  the 
human  environment  of  the  issuance  of 
the  FTP  to  authorize  take  of  Hawaiian 
monk  seals  during  commercial  fishing 
activities  in  the  state  of  Hawaii. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  locations  of  the 
meetings.  Written  comments  tsee 
ADDRESSES)  should  be  received  no  later 
than  December  31,  2003. 
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ADDRESSES:  Written  comments  on 
fisheries  interactions  with  sea  turtles 
and  Hawaiian  monk  seals  or  other 
information  that  NMFS  should  consider 
in  preparing  the  EIS  and  requests  to  be 
included  on  a  mailing  list  of  persons 
interested  in  the  EIS  should  be  sent  to 
Sarah  Malloy,  Protected  Resources 
Division,  Pacific  Islands  Regional 
Office,  National  Marine  Fisheries 
Service,  1601  Kapiolani  Blvd.,  Suite 
1110,  Honolulu,  HI  96814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Malloy.  telephone  (808)  973- 
2937,  fax  (808)  973-2941 

SUPPt^MENTARY  INFORMATION: 
Endangered  Species  Act  Requirements 

The  ESA  requires  the  development  of 
a  list  of  species  determined  to  be  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range 
(endangered)  or  likely  to  become    ' 
endangered  in  the  foreseeable  future 
(threatened).  Section  9  of  the  ESA 
prohibits  "take"  of  such  endangered 
species.  "Take"  has  been  defined  as  "to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct."  Section  9  of  the  ESA 
prohibits  all  take  of  endangered  species, 
regardless  of  whether  the  take  is 
directed  or  incidental.  Through  section 
4(d)  of  the  ESA,  NMFS  has  extended  the 
prohibition  of  take  to  threatened  sea 
turtles  und^r  50  CFR  223.205. 

One  exemption  to  the  ESA  take 
prohibition  is  provided  through  an  ESA 
section  10(a)(1)(B)  incidental  take 
permit  (FTP).  Specifically,  section 
10(a)(1)(B)  authorizes  NMFS,  under 
some  circumstances,  to  permit  the 
taking  of  fish  and  wildlife  otherwise 
prohibited  if  such  taking  is  incidental 
to,  and  not  the  purpose  of  carrying  out, 
otherwise  lawful  activities. 

Applicants  seeking  an  ESA  section 
10(a)(1)(B)  permit  must  include  a 
conservation  plan  with  their  application 
that:  (1)  identifies  the  impacts  to  species 
and  critical  habitat;  (2)  identifies  actions 
to  minimize  and  mitigate  any  negative 
impacts:  (2)  identifies  funding  for 
minimization  and  mitigation  efforts;  (3) 
illustrates  that  there  will  be  no 
appreciable  reduction  in  the  likelihood 
of  survival  and  recovery  of  the  species; 
and  (4)  contains  adequate  assurances 
that  the  plan  will  be  fully  implemented. 

To  determine  whether  to  grant  the 
issuance  of  a  permit,  NMFS  must 
conduct  a  thorough  and  collaborative 
review  of  all  data  and  potential  effects 
on  listed  species  of  the  activity(ies) 
identified  in  the  permit.  NMFS  cannot 
authorize  an  FTP  unless  it  can  determine 
that  the  permit  application  and  related 
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species. 
NEPA  Process 

The  autho  ization  of  an  FTP 
constitutes  a  Federal  action.  Under  the 
National  Eni  ironmental  Policy  Act 
(NEPA),  Fedjral  agencies  must  insure 
that  environ  nental  information  is 
available  to  )ublic  officials  and  citizens 
before  Fedei  il  decisions  are  made  and 
before  Fodet  il  actions  are  taken.  The 
purpose  is  t(  promote  management  and 
p  jlicy  decis  ons  that  will  prevent  or 
eliminate  da  mage  to  the  environment, 
stimulate  thi  i  health  and  welfare  of  the 
public,  and  i  (nrich  the  understanding  of 
the  ecologici  il  systems  and  natural 
resources  in  portant  to  the  nation.  A  key 
element  of  t  le  NEPA  process  is  the 
identificatio  i  not  only  of  the  proposed 
action  but  a!  so  a  set  of  alternatives  to 
the  proposei   action.  The  NEPA  process, 


involving  public  review  of  the 
alternatives,  is  designed  to  provide  the 
agency  with  information  that  enables 
identification  of  the  most  satisfactory 
alternative.  Therefore,  public 
involvement,  including  public  meetings 
and  other  opportunities  for  public 
input,  in  the  scoping  and  selection  of 
alternatives  is  an  important  part  of  the 
EIS  process. 

Tne  proposed  action  now  under 
consideration  and  the  subject  of  this  EIS 
is  the  issuance  of  a  permit  for  the 
incidental  take  of  sea  turtles  and  monk 
seals  associated  with  fishing  activities 
in  MHI  inshore  waters  under  the 
authority  of  the  State  of  Hawaii.  A  no- 
action  alternative  and  its  environmental 
consequences  will  be  considered  and 
evaluated.  Other  alternatives  that  may 
be  considered  may  include  those  listed 
in  the  conservation  plan  and  other 
appropriate  measures.  For  instance, 
alternative  actions  may  call  for  gear 
modifications,  reporting  requirements, 
and  other  remedial  actions  on  the  part 
of  fishers  designed  to  minimize  the 
number  of  individual  animeds  affected 
and  mitigate  the  injuries  of  animals  that 
are  taken. 

Public  scoping  for  this  EIS 
commenced  with  publication  of  the 
Notice  of  Intent  on  May  9,  2002  (67  FR 
31172),  which  is  intended  to  meet  the 
NEPA  scoping  guidelines  at  40  CFR 
1501.7  and  1508.22.  This  document 
furthers  the  scoping  process  by 
announcing  scoping  meetings.  In 
addition  to  the  meetings,  NMFS  is 
accepting  written  comments  on  the 
range  of  actions,  alternatives,  and 
impacts  it  should  consider  in  the  EIS. 
These  comments  will  be  part  of  the 
public  record.  In  rendering  a  decision 
on  whether  or  not  an  incidental  take 
permit  should  be  issued,  NMFS  will 
consider  fully  the  application  and  its 
associated  conservation  plan  as  well  as 
the  alternatives  considered. 

Issues  Associated  with  Permit 
Application 

A  number  of  issues  associated  with 
the  State  of  Hawaii  permit  application 
have  been  identified.  These  issues 
include:  (1)  number  of  sea  turtle  and 
monk  seal  bookings,  entanglements  and 
injuries/  mortalities  expected  to  result 
ft-om  the  fisheries;  (2)  effects  of  those 
bookings,  entanglements  and  injury/ 
mortality  levels  on  sea  turtle  and  monk 
seal  populations;  (3)  the  cumulative 
effect  on  sea  turtle  and  monk  seal 
populations  resulting  from  fishing  and 
other  activities;  (4)  how  each  of  the  five 
sea  turtle  populations  and  the  monk  seal 
population  would  be  affected  if  the 
fishing  activities  would  cease;  (5)  the 
economic  and  social  impacts  of  changes 
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in  state  inshore  fishery  management;  (6) 
the  likelihood  that  take  minimization 
techniques  would  be  adopted  by  the 
fishing  commimity;  and  (7)  the  need  for 
and  means  of  compliance  with  the 
Marine  Mammal  Protection  Act.  NMFS 
solicits  and  invites  public  comment  on 
these  as  well  as  other  relevant  issues. 

Additional  Infonnation  Available 

The  2002  Application  for  an 
Incidental  Take  Permit,  as  amend6d^  is 
available  from  the  NMFS  Office  of 
Protected  Resoiu-ces,  Permits  Division, 
1315  East  West  Highway,  Silver  Spring, 
MD  20910.  The  Responsible  Program 
Manager  for  this  EIS  is  Ms.  Laurie  Allen, 
Acting  Director,  Office  of  Protected 
Resources,  NMFS,  1315  East  West 
Highway,  Silver  Spring,  MD  20910, 
phone:  (301)  713-2332. 


Scoping  Meetings  Dates  and  Locations 

All  meetings  will  be  held  7  p.m.  to  9 
p.m.,  local  time. 

1.  October  27,  2003:  Honolulu,  Oahu, 
HI  at  Washington  Intermediate  School, 
1633  S.  King  St.,  Honolulu,  HI. 

2.  October  28,  2003:  Hilo.  Island  of 
Hawaii,  HI  at  Waiakea  High  School,  155 
W.  Kawili  St.,  Hilo,  HI. 

3.  October  29,  2003:  Kailua-Kona, 
Island  of  Hawaii,  HI  at  Kealakehe  High 
School,  74-5000  Puohulihuli  St., 
Kailua-Kona.  HI. 

4.  October  30,  2003:  Lihue,  Kauai,  HI 
at  Wilcox  Elementary  School,  4319 
Hardy  St.,  Lihue,  HI. 

5.  November  3,  2003:  Kahului,.Maui, 
HI  at  Maui  Waena  Intermediate  School, 
795  Onehee  St.,  Kahului,  HI. 

6.  November  4,  2003:  Lanai  City, 
Lanai,  HI  at  Lanai  High  School,  555 
Eraser  Ave.,  Lanai  City,  HI. 


7.  November  5,  2003:  Hoolehua, 
Molokai,  HI  at  Molokai  High  School, 
2140  Farrington  Ave.,  Hoolehua,  HI. 

8.  November  6,  2003:  Haleiwa,  Oahu, 
HI  at  Haleiwa  Intermediate  School,  66- 
505  Haleiwa  Rd..  Haleiwa,  HI. 

Special  Accommodations 

These  meetings  are  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Sarah  Malloy,  telephone  808-973-2937, 
fax  808-973-2941  ai  least  five  days 
before  the  scheduled  meeting  date. 

Authority:  16  U.S.C.  1531  et  seq..  42  U.S.C. 
4371  et  seq. 

Dated:  September  15, 2003. 
Laurie  K.  Alien, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-23994  Filed  9-18-03;  12:01  pm] 
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JOINT  BOARD  FOR  THE 
ENhULLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Notice  of  Meeting 

AGENCY:  Joint  Board  for  the  Enrollment 
of  Actuaries 

ACTION:  Notice  of  Federal  Advison,' 
Committee  meeting. 

summary:  The  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  closed 
meeting  of  the  Advisory  Committee  on 
Actuarial  Examinations. 

DATES:  The  meeting  will  be  held  on 
October  20,  2003,  from  8:30  a.m.  to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Segal  Company,  101  North  Wacker 
Drive.  Suite  500.  Chicago.  IL. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  W.  McDonough.  Executive 
Director  of  the  joint  Board  for  the 
Enrollment  of  Actuaries,  202-694-1891. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given,  that  the  Advisory 
Committee  on  Actuarial  Examinations 
will  meet  at  the  Segal  Company,  101 
North  Wacker  Drive,  Suite  500,  Chicago. 
IL  on  Monday,  October  20,  2003,  from 
8:30  a.m.  to  5  p.m 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions,  which 
may  be  recommended  for  inclusion  on 
future  Joint  Board  examinations  in; 
actuarial  mathematics,  pension  law  and 
methodology  referred  to  in  29  U.S.C, 
1242(a)(1)(B). 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Cominittee  Act,  5  U.S.C.  App., 
that  the  subject  of  the  meeting  falls 
within  the  exception  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.C.  552b{c)(9)(B),  and  that  the  public 
interest  requires  that  sUch  meeting  be 
closed  to  public  participation. 


Dated:  Septefciber  17.  2003 
Patrick  W.  Mel  lonough 
Executive  Director. 
Enrollment  o 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMBNT 

Notice  of  Puttlic  Information 
Collections  Qeing  Reviewed  by  the 


U.S.  Agency 


or  International 


Developmeni ,  Comments  Requested 

SUMMARY:  U.i  .  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  ge  leral  public  and  other 
Federal  agent  ies  to  take  this 
oppoitunity  1 3  comment  on  the 
following  pre  posed  and/or  continuing 
information  c  jllections.  as  required  by 
the  Faperwor  c  Reduction  Act  of  1995. 
Comments  ar  i  requested  concerning:  (a) 
Whether  the  )roposed  or  continuing 
collections  o!  information  are  necessar\' 
for  the  propel  performance  of  the 
functrons  of  t  le  agency,  including 
whether  the  i  iformation  shall  have 
practical  utili  ty:  (b)  the  accuracy  of  the 
burden  estim  ites:  (c)  ways  to  enhance 
the  quality,  u  [ility.  and  clarity  of  the 
information  c  ollected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  c  n  the  respondents, 
including  the  use  of  automated 
collection  tec  iniques  or  other  forms  of 
information  t  ?chnology. 
DATES:  Subm  t  comments  on  or  before 
November  21,  2003. 


FOR  FURTHER 

Beverly  John; 
Management 


Division,  U.S. 


Washington 
or  via  e-mail 


NFORMATION  CONTACT: 

on.  Bureau  for 

Office  of  Administrative 


Services,  Infc  rmation  and  Records 


Agency  for  International 


Developmeni ,  Room  2.07-106,  RRB, 


DC  20523,  (202)  712-1365 
'jjohnson@usaid.gov. 


SUPPLEMENT^Y  INFORMATION: 

OMB  No:  C  MB  0412-0462. 

Form  No.:  AID  1570-13. 

Title:  Nam  tive/Time-Line  Report. 

Type  of  Re  /iew:  Renewal  of 
Information  i  lollection. 

Purpose:  T  lis  collection  is  a 
management  and  monitoring  report 
used  by  the  I  ureau  for  Democracy, 
Conflict  and  ^umanita^ian  assistance. 
Office  of  American  Schools  and 
Hospitals  Ah  road.  The  collection  will 


ascertain  that  grant  financed  programs 
meet  authorized  objectives  within  the 
terms  of  agreements  between  its  office 
and  the  recipients,  which  are  United 
States  Organizations  that  sponsor 
overseas  institutions. 
Annual  Reporting  Burden: 

Respondents:  80. 

Total  annual  responses:  380. 

Total  annual  hours  requested:  200 
hours. 

Dated:  September  11,  2003. 
)oanne  Paskar, 

Chief.  Information  and  Records  Division. 

Office  of  Administrative  Services,  Bureau  for 

Management. 

[FR  Doc.  03-24049  Filed  9-19-03:  12:01  pm] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Submit  comments  on  or  before 
November  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson.  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington,  DC  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 
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SUPPLEMENTARY  INFORMATION: 

OMB  No.:  OMB  0412-0563. 

Form  No.:  AID  1570-14. 

Title:  Report  on  Commodities. 

Type  of  Review:  Renewal  of 
Information  Collection. 

Purpose:  The  purpose  of  this 
information  collection  is  to  properly 
respond  to  the  annual  competition 
among  applicants  who  apply  on  behalf 
of  their  sponsored  overseas  institutions 
and  independent  reviewers.  ASHA 
needs  to  assess  the  strength  and 
capability  of  the  U.S.  organizations,  the 
overseas  institutions  and  the  merits  of 
their  proposed  projects.  Easily 
accessible  historical  records  on  past 
accomplishments  and  performance  by 
repeat  USOs,  would  speed  the  grant 
making  process  and  provide 
documented  reasons  for  both  successful 
and  unsuccessful  applications. 
Annual  Reporting  Burden: 

Respondents:  45. 

Total  annual  responses:  1,120. 

Total  annual  hours  requested:  613 
hours. 

Dated:  September  11,  2003. 
Joanne  Paskar, 

Ch  ief.  In  forma  lion  and  Records-  Division . 
Office  of  Administrative  Services.  Bureau  for 
Management. 

|FR  Doc.  03-24050  Filed  9-18-03;  12:01  pm| 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  PY-03-002] 

Notice  of  Request  for  an  Extension  of 
a  Currently  Approved  Information 
Collection 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  aci  )rdance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice  ■> 
announces  the  intention  of  the 
Agricultural  Marketing  Service  (AMS)  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  customer-focused 
improvement  initiatives  for  USDA- 
procured  poultry,  livestock,  fruit,  and 
vegetable  products. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  David  Bowden,  Jr., 


Standardization  Branch,  Poultry- 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  Stop 
0259,  Washington,  DC  20250-0259, 
(202)  720-3506. 

SUPPLEMENTARY  INFORMATION: 

Title:  Customer  Service  Survey  for 
USDA-Donated  Food  Products. 

OMB  Number:  0581-0182. 

Expiration  Date,  as  approved  bv  OMB: 
10/31/2004. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Starting  with  a  1996  pilot 
project  by  AMS,  customers  have  been 
able  to  use  the  Customer  Opinion 
Postcard,  Form  AMS-11,  a  4-  by  6-inch 
postcard,  to  voluntarily  submit  their 
perceptions  of  poultr\',  livestock,  fruit, 
and  vegetable  products  procured  by 
USDA  for  school  lunch  and  other 
domestic  food  programs.  These  cards 
have  proven  to  be  a  quick  and 
inexpensive  way  for  AMS  to  learn 
customer  perception  of  USDA 
commodities  thereby  helping  the 
Agency  make  improvements  to  its 
products.  AMS  would  like  to  continue 
the  use  of  the  customer  opinion 
postcards  to  get  voluntary  customer 
feedback  on  various  products  each  year 
by  reapproval  of  the  Customer  Opinion 
Postcard,  Form  AMS-11.  In  this  way 
AMS  will  be  better  able  to  meet  the 
quality  expectations  of  school  food 
service  personnel  and  the  26  million 
school  children  who  consume  these 
products  daily. 

Information  about  customers' 
perceptions  of  USDA-procured  products 
is  sought  as  a  sound  management 
practice  to  support  AMS  activities 
under  7  CFR  part  250,  regulations  for 
"Donation  of  Foods  for  Use  in  the 
United  States,  Its  Territories  and 
Possessions  and  Areas  Under  Its 
Jurisdiction.  "  The  information  collected 
will  be  used  primarily  by  authorized 
representatives  of  USDA  (AMS,  and  the 
Food  and  Nutrition  Service)  and  shared 
with  State  government  agencies  and 
product  suppliers.  To  enable  customers 
to  mail  cards  directly  to  the  commoditv 
program  that  is  soliciting  the 
information,  several  versions  of  Form 
AMS-1 1  will  be  used,  each  with  a 
different  return  address.  Response 
information  about  products  produced  by 
a  particular  supplier  may  be  shared  with 
that  supplier.  Similarly,  response 
information  from  customers  located  in  a 
particular  State  may  be  shared  with 
government  agencies  within  that  State. 

AMS  is  committed  to  implementation 
of  the  Government  Paperwork 


Elimination  Act,  which  provides  for  the 
use  of  information  resources  to  improve 
the  efficiency  and  effectiveness  of 
governmental  operations,  including 
providing  the  public  with  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  extent 
possible. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.083  hours  (5 
minutes)  per  response. 

Respondents:  State,  local,  and  tribal 
govern;nents,  and  not-for-profit 
businesses. 

Estimated  Number  of  Respondents: 
8,400. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  AnniKil  Burden  on 
Respondents:  700  hours. 

Copies  of  this  information  collection 
canbe  obtained  from  David  Bowden.  Jr.. 
Standardization  Branch,  at  (202)  720- 
3506. 

Send  comments  regarding,  but  not 
limited  to.  the  following:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
the  validity  of  the  methodology  and 
assumptions  used;  \c)  ways  to  enhance 
the  quality.  utilit>',  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technologv. 
Comments  should  be  sent  to:  David 
Bowden,  Jr.,  Chief.  Standardization 
Branch,  Poultr\'  Programs.  Agricultural 
Marketing  Ser\'ice,  U.S.  Department  of 
Agriculture.  1400  Independence  Ave.. 
SW.,  Stop  0259.  Washington.  DC  20250- 
0259. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  17,  2003. 

A.  J.  Yales, 

Administrator.  Agricultural  Marketing 
Senice. 

[FR  Doc.  03-24100  Filed  9-18-03;  12:01  pml 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Food  Stamp 
Program — Store  Applications,  Form 
FNS-252,  Food  Stamp  Application  for 
Stores 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  On  January  2.  2003,  USDAs 
Food  and  Nutrition  Service  (FNS) 
published  a  60-day  notice  in  the  Federal 
Register,  asking  for  comments  from  the 
public  on  the  revised  Food  Stamp 
Program  Application  for  Stores,  Form 
FNS-252.  We  will  now  actively  solicit 
feedback  from  approximately  30 
retailers  on  the  clarity  and  significance 
of  questions  on  the  revised  application 
through  one-on-one  interactions, 
through  small  focus  groups  and/or 
online.  Participants  may  include  new 
applicant  retailers,  currently 
participating  retailers  and  members 
from  national  and  local  retailer 
associations.  » 

We  will  incorporate  comments  from 
retailers  into  the  final  version  of  the 
revised  Form  FNS-252  and  then 
forward  it  to  OMB  for  approval.  We  do 
not  intend  to  use  the  revised  retailer 
application  until  the  new  Store  Tracking 
and  Redemption  Subsystem  (STARS)  is 
operational,  around  the  fourth  quarter  of 
fiscal  year  2004.  We  will  use  the  current 
Form  FNS-252  until  then. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  21, 
2003. 

ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility:  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(c)  ways  to  enhance  the  quality,  utility, 
and  validity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
of  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Karen  Walker, 
Chief,  Retailer  Management  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 


Agriculture ,  3101  Park  Center  Drive, 
Room  404,  Alexandria,  VA  22302;  FAX 
number  (7(  3)  305-1863;  e-mail: 
BRDHQ-W.  \B@fns.usda.gov.  All 
submitted  (  omments  should  refer  to  the 
title  of  this  proposal  and/or  the  OMB 
approval  ni  imber. 
FOR  FURTHE  R  INFORMATION  CONTACT: 
Requests  fo  r  additional  information 
should  be  c  irected  to  Karen  Walker  at 
(703)  305-:  418  or  BRDHQ- 
WEB@fns.usda.gov.  Information 
requests  su  )mitted  through  e-mail 
should  refe  •  to  the  title  of  this  proposal 
and/or  the  <  DMB  approval  number  in  the 
subject  line . 
SUPPLEMEN'  ARY  INFORMATION: 

Title:  Fo(  d  Stamp  Program:  Food 
Stamp  Prof  ram  Application  for  Stores, 
Form  FNS-  252  (Soliciting  Comments 
from  Retail  5rs  on  the  Revised 
Applicatioii). 

OMB  Nu}nber:  0584-0008. 

Expiraticki  Date:  May  31,  2004. 

Type  ofl  equest:  Revision  of  a 
currently  a  iproved  collection. 

Abstract:  Section  9  of  the  Food  Stamp 
Act  of  1977,  as  amended,  (7  U.S.C. 
2011-2036  requires  retail  food  stores  to 
submit  app  ications  to  FNS  for  approval 
prior  to  par  :icipating  in  the  Food  Stamp 
Program.  Ri  icently,  reengineering  teams 
were  chargi  d  with  improving  the 
current  fooi  1  stamp  application  for 
stores,  Forr  \  FNS-252,  to  make  it    . 
shorter,  eas  er  to  understand  and  more 
customer-  s  nd  computer-friendly.  We 
believe  the  revised  Form  FNS-252  is  an 
improvement  over  the  current  Form 
FNS-252  b  (cause  it: 

•  Utilize  i  plain  language; 

•  Delete!  redundant  questions  and 
questions  t  lat  solicit  information  that 
can  be  colh  cted  from  other  FNS  sources 
such  as  stoi  e  visits  and  databases; 

•  Impro\;  es  the  accuracy  of  submitted 
informatioi  through  better  targeted 
questions;  i  nd 

•  Suppoi  ts  the  Department's  efforts  to 
comply  wit  i  the  E-GOV  requirements 
by  making  he  form  compatible  with 
current  tec  inology.  The  revised  retailer 
application  has  been  developed  in  a 
format  that  can  be  scanned  and  easily 
converted  i  ito  an  online  document. 

As  part  o  the  reengineering  team's  ■ 
efforts,  we  ;  eceived  feedback  on  the 
revised  For  n  FNS-252  from  staff  from 
our  regiona  and  field  offices. 
Additional  y,  we  published  a  60-day 
notice  in  tl;  b  Federal  Register  on 
January  2,  ;  003.  asking  for  comments 
from  the  pi  blic  on  the  revised  retailer 
application  We  are  now  seeking 
additional :  nput  from  retailers.  Through 
this  feedback,  we  will  gain  a  more 
comprehen  ;ive  evaluation  of  the  revised 
Form  FNS-  252  and  identify  areas  that 
may  need  1 1  be  improved  further. 


We  will  solicit  comments  from 
approximately  30  retailers  on  the 
revised  retailer  application.  We  will 
solicit  comments  through  one-on-one 
sessions  with  retailers,  or  by  convening 
small  groups  of  retailers  at  the 
conclusion  of  training  sessions  on  the 
Food  Stamp  Program  or  at  other 
meetings  of  retailers.  If  we  convene 
small  groups  of  retailers,  retailers  will 
be  asked  to  give  their  individual 
opinions  and  impressions  of  the  form. 
We  will  not  elicit  a  group  consensus 
during  this  process.  We  may  also  ask 
individual  retailers  to  complete  an 
application  to  verify  that  our  burden 
estimates  are  accurate  for  the  time  it 
takes  to  complete  the  form. 
Headquarters  or  field  office  staff  who 
conduct  food  stamp  training  sessions 
will  carry  out  these  comment  request 
sessions.  The  sessions  will  take  place  at 
more  than  one  location  throughout  the 
country.  The  purpose  of  the  discussions 
is  to  get  feedback  on  the  form's  content; 
readability;  overall  form  design;  the 
clarity  of  the  form's  instructions;  and  to 
discuss  the  ease  or  difficulty  in 
completing  the  revised  application. 
Finally,  we  may  also  solicit  comments 
online  from  peirticipating  retailers  in 
addition  to  soliciting  comments  in- 
person  as  discussed  above. 

Burden  Estimates:  When  soliciting 
comments,  we  estimate  that  we  will 
spend  at  least  40  minutes,  or  .66  hour, 
per  retailer  (20  minutes  interacting  with 
the  retailer  and  20  minutes  having  the 
retailer  complete  the  application,  if 
applicable).  Comments  will  be  solicited 
through  one-on-one  interactions  and 
through  small  focus  groups.  Participants 
may  include  new  applicant  retailers, 
currently  participating  retailers  and 
representatives  from  national  and  local 
retailer  associations.  We  will  consider 
the  comments  we  receive  before  making 
final  changes  to  the  revised  Form  FNS- 
252.  If  the  results  of  the  evaluation  are 
positive,  we  will  implement  the  revised 
Form  FNS-252  when  the  new  STARS 
system  is  operational  some  time  during 
the  fourth  quarter  of  fiscal  year  2004. 

The  estimated  burden  computation  is 
provided  below: 

Affected  Public:  Currently 
participating  retailers,  new  applicant 
retailers  and  members  of  national  and 
local  retailer  associations  will 
participate  in  comment  request  sessions 
and  provide  feedback  on  the  redesigned 
form. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Annual  Number  of 
Responses  Per  Respondent:  1. 

Estimated  Total  Annual  Responses: 
30. 

Estimated  Hours  Per  Respondent:  .66. 


Estimate  of  Burden:  19.8. 

Estimated  Total  Annual  Burden:  19.8. 

Dated:  September  10,  2003. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  03-24098  Filed  9-18-03;  12:01  pm] 
BILUNG  CODE  3410-30-P 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  October  7,  2003,  in 
Crescent  City,  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  Title  II  projects  under  Public  Law 
106-393,  H.R.  2389.  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act.      ' 

DATES:  The  meeting  will  be  held  on 
October  7  from  6  to  8:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Del  Norte  Coimty  Unified  School 
District  Board  Room,  301  West 
Washington,  Crescent  City,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  e-mail: 
lchapman@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  finalize  the 
lists  of  Title  II  projects  for  fiscal  year 
2004.  The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individueds  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  September  15.  2003. 
S.E.  'Lou'  Woltering, 

Forest  Supervisor. 

[FR  Doc.  03-24077  Filed  9-18-03;  12:01  pm) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-827] 

Notice  of  Initiation  and  Preliminary 
Results  of  Antidumping  Duty  Changed 
Circumstances  Review  and  Intent  to 
Revoke  Order  in  Part:  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  antidumping  duty 
changed  circumstances  review  and 
intent  to  revoke  order  in  part. 

SUMMARY:  In  accordance  with  section 
751(b)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  section 
351.216(b)  of  the  Department  of 
Commerce's  (the  Department) 
regulations.  Accoutrements  filed  a 
request  for  a  changed  circumstances 
review  of  the  antidumping  duty  (AD) 
order  on  certain  cased  pencils  from  the 
People's  Republic  of  China  (PRC). 
Specificedly,  Accoutrements  requests 
that  the  Department  revoke  the  AD 
order  with  respect  to  a  large  novelty 
pencil,  which  is  described  below.  The 
domestic  industry  has  affirmatively 
expressed  a  lack  of  interest  in  the 
continuation  of  the  order  with  respect  to 
this  product.  In  response  to  the  request, 
the  Department  is  initiating  a  changed 
circumstances  review  and  issuing  a 
notice  of  preliminary  intent  to  revoke, 
in  part,  the  AD  order  on  certain  cased 
pencils  from  the  PRC.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  September  22.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Crittenden  or  Howard  Smith 
AD/CVD  Enforcement,  Group  II.  Office 
4.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0989 
and  (202)  482-5193.  respectively., 

Background 

On  July  30.  2003,  Accoutrements,  a 
U.S.  importer,  filed  a  request  with  the 
Department  to  revoke  the  AD  order  on 
certain  cased  pencils  from  the  PRC  with 
respect  to  a  large  novelty  pencil.  See 
Accoutrements  letter  to  the  Secretary, 
dated  July  25.  2003  (Accoutrements 
Request  Letter).  Specifically. 
Accoutrements  requests  that  the 
Department  revoke  the  AD  order  with 
respect  to  imports  meeting  the  following 
description:  novelty  jumbo  pencil  that  is 


octagonal  in  shape,  approximately 
fourteen  inches  long,  one-and-one 
quarter  inches  in  diameter,  and  three- 
and-three  quarter  inches  in 
circumference,  composed  of  turned 
wood  imprinted  with  the  word. 
ACCOUTREMENTS,  and  the  number  2. 
on  one  side,  encasing  one-and-one  half 
inches  of  sharpened  lead  on  one  end 
and  a  rubber  eraser  on  the  other  end. 
See  Accoutrements  Request  Letter  at  1. 
On  August  11,  2003.  the  petitioner  in 
the  pencils  AD  proceeding'  submitted  a 
letter  to  the  Department  stating  that  it 
"would  not  support  inclusion  in  the 
referenced  antidumping  duty  order  of  a 
jumbo  novelty  pencil  (approximately  1 
foot  long  and  1  inch  in  diameter)  that  a 
company  called  Accoutrements  is 
considering  importing."  On  September 
8.  2003,  the  petitioner  submitted  a  letter 
to  the  Department  clarifying  its  August 
11,  2003  submission.  In  its  September  8. 
2003,  letter,  the  petitioner  submitted  the 
following  proposed  scope  language  with 
respect  to  the  above-mentioned  jumbo 
novelty  pencil:  "Also  excluded  from  the 
scope  of  the  order  are  pencils  with  all 
of  the  following  physical  characteristics: 
1)  length:  14  or  more  inches;  2)  sheath 
diameter:  not  less  than  one-and-one 
quarter  inches  at  any  point  (before 
sharpening);  and  3)  core  length:  not 
more  than  15  percent  of  the  length  of 
the  pencil." 
SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Order 

Imports  covered  by  this  order  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
featiue  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  order  are 
classified  under  item  number 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Specifically  excluded  from  the  scope  of 
this  order  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-cased 
crayons  (wax),  pastels,  charcoals, 
chalks,  and  pencils  produced  under 
U.S.  patent  number  6,217,242.  from 
paper  infused  with  scents  by  the  means 
covered  in  the  above- referenced  patent, 
thereby  having  odors  distinct  from  those 
that  may  emanate  from  pencils  lacking 
the  scent  infusion. 


'  The  petitioner  is  the  Pencil  Section  of  the 
Writing  Instrument  Mamifacturers  Association,  a  , 
trade  association  composed  of  domestic  pencil 
producers,  and  Sanford  Corporation.  Musgrave 
Pencil  Company.  Mood  Products.  Inc.,  and  General 
Pencil  Company  (collectively,  the  petitioner). 
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Although  the  HTSUS  item  number  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Initiation  and  Preliminary  Results  of 
AD  Changed  Circumstances  Review 
and  Intent  to  Revoke  in  Part 

Section  751(d)(1)  of  the  Act  and 
section  351.222  (g)  of  the  Department's 
regulations  provide  that  the  Department 
may  revoke  an  AD  or  countervailing 
duty  order,  in  whole  or  in  part,  after 
conducting  a  changed  circumstances 
review  and  concluding  from  the 
available  information  that  changed 
circumstances  sufficient  to  warrant 
revocation  or  termination  exist.  The 
Department  may  conclude  that  changed 
circumstances  sufficient  to  warrant 
revocation  (in  whole  or  in  part)  exist 
when  producers  accounting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  order,  in  whole  or  in  part. 
See  section  782(h)  of  the  Act  and 
section  351.222  (g)(1)  of  the 
Department's  regulations.  Based  on  an 
affirmative  statement  by  domestic 
producers  of  the  like  product,  we  find 
that  no  interest  exists  in  continuing  the 
AD  order  with  respect  to  large  novelty 
pencils  described  in  the  proposed  scope 
language  below.  Therefore,  we  are 
hereby  notifying  the  public  of  our 
preliminary  intent  to  revoke,  in  part,  the 
AD  order  on  certain  cased  pencils  from 
the  PRC  with  respect  to  imports  of 
novelty  pencils  that  meet  the 
description  below.  We  intend  to  modify 
the  scope  of  the  AD  order  to  read  as 
follows: 

Imports  covered  by  this  order  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  (except  as 
noted  below)  which  are  writing  and/or 
drawing  instruments  that  feature  cores 
of  graphite  or  other  materials,  encased 
in  wood  and/or  man-made  materials, 
whether  or  not  decorated  and  whether 
or  not  tipped  (e.g.,  with  erasers,  etc.)  in 
any  fashion,  and  either  sharpened  or 
unsharpened.  The  pencils  subject  to  the 
order  are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS).  Specifically  excluded  from 
the  scope  of  the  order  are  mechanical 
pencils,  cosmetic  pencils,  pens,  non- 
cased  crayons  (wax),  pastels,  charcoals, 
chalks,  and  pencils  produced  under 
U.S.  patent  number  6,217,242,  from 
paper  infused  with  scents  by  the  means 
covered  in  the  above-referenced  patent, 
thereby  having  odors  distinct  from  those 
that  may  emanate  from  pencils  lacking 
the  scent  infusion.  Also  excluded  from 
the  scope  of  the  order  are  pencils  with 


all  of  the  fc  llowing  physical 
characteria  tics:  1)  length:  14  or  more 
inches;  2)  s  leath  diameter:  not  less  than 
one-and-on  e  quarter  inches  at  any  point 
(before  sharpening);  and  3)  core  length: 
not  more  tl  an  15  percent  of  the  length 
of  the  penc  1.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  custon  s  purposes  Our  written 
description  of  the  scope  of  the  order  is 
dispositive 

Furthern  ore,  pursuant  to  section 
351.221(c)(  J)(ii)  of  the  Department's 
regulations  because  all  parties  to  the 
proceeding  agree  to  the  outcome  of  the 
review,  we  determine  that  expedited 
action  is  wi  irranted  and  have  combined 
the  notices  of  initiation  and  preliminary 
results.  If  tl  le  final  partial  revocation 
occurs,  we  ntend  to  instruct  the  U.S. 
Bureau  of  C  ustoms  and  Border 
Protection  BCBP)  to  liquidate,  without 
regard  to  ajiplicable  antidumping 
duties,  all  unliquidated  entries  of 
pencils  tha  meet  the  above-noted 
specifications,  and  to  refund  any 
estimated  a  ntidumping  duties  collected 
on  such  me  rchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  1, 
2001 ,  the  d  ly  after  the  most  recent 
period  for  a  /hich  the  Department  issued 
assessment  instructions  to  BCBP  (12/1/ 
2000-1 1/3(/2001),  in  accordance  with 
19  CFR  351.222.  We  will  also  instruct 
BCBP  to  pa  y  interest  on  such  refunds 
with  respe<  t  to  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consum  Jtion  on  or  after  December  1, 
2001,  in  aci  ordance  with  section  778  of 
the  Act.  Se< ;  Notice  of  Initiation  and 
Preliminar  ■  Results  of  Changed 
Circumstar  ces  Antidumping  Duty 
Administra  tive  Review,  and  Intent  to 
Revoke  On  er  in  Part:  Certain  Cut-To- 
Length  Car  ion-Quality  Steel  Plate 
Products  ft  om  Japan,  68  FR  1436 
(January  IC ,  2003).  The  current 
requiremer  t  for  a  cash  deposit  of 
estimated  antidumping  duties  on 
pencils  tha  meet  the  above-noted 
specifications  will  continue  unless,  and 
until,  we  p  iblish  a  final  determination 
to  revoke  ttte  order  in  part. 

Public  Con  ment 

Interestei  1  parties  are  invited  to 
comment  o  i  these  preliminary  results. 
Written  coi  iments  may  be  submitted  by 
interested  sarties  not  later  than  14  days 
after  the  da  te  of  publication  of  this 
notice.  Pari  ies  who  submit  argument  in 
this  procee  ling  are  requested  to  submit 
with  the  ar  [ument  (1)  a  statement  of  the 
issue,  and   2)  a  brief  summary  of  the 
ursuant  to  section 
of  the  Department's 


comments. 


argument. 

351.309(d) 

regulation^  rebuttals  to  written 


limited  to  the  issues  raised 


in  the  case  briefs,. may  be  filed  not  later 
than  five  days  after  the  deadline  for 
submission  of  case  briefs.  Also, 
interested  parties  may  request  a  hearing 
within  10  days  of  publication  of  this 
notice.  Any  hearing,  if  requested,  will 
be  held  no  later  than  two  days  after  the 
deadline  for  the  submission  of  rebuttal 
briefs,  or  the  first  workday  thereafter. 
All  written  comments  shall  be 
submitted  in  accordance  with  section 
351.303  of  the  Department's  regulations 
and  shall  be  served  on  all  interested 
parties  on  the  Department's  service  list. 
The  Department  will  issue  the  final 
results  of  this  review  within  the  time 
limits  established  in  section  351.216(e) 
of  its  regulations. 

This  notice  is  published  in  ' 
accordance  with  section  751(b)(1)  of  the 
Act  and  sections  351.216  and  351.222  of 
the  Department's  regulations. 

Dated:  September  12.  200.3. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Imparl 
Administration. 

[FR  Doc.  03-24127  Filed  9-18-03:  12:01pml 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-357-815] 

Final  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Argentina 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce.  • 
ACTION:  Final  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  May  16,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  notice  of  intent  to  rescind 
the  countervailing  duty  administrative 
review  on  certain  hot-rolled  carbon  steel 
flat  products  from  Argentina  (hot-rolled 
products),  covering  the  period  January 
1,  2001  through  December  31,  2001,  and 
one  manufacturer/exporter  of  the 
subject  merchandise,  Siderar  Sociedad 
Anonima  Industrial  &  Commercial 
(Siderar).  See  Notice  of  Intent  to  Rescind 
Countervailing  Duty  Administrative 
Review:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  68  FR 
26572  (May  16,  2003)  {Notice  of  Intent 
to  Rescind).  On  May  28,  2003,  die 
Department  published  in  the  Federal 
Register  a  notice  of  correction  to  the 
notice  of  intent  to  rescind  the 
countervailing  duty  administrative 
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review.  See  Notice  of  Correction  to  the 
Notice  of  Intent  to  Rescind 
Countervailing  Duty  Administrative 
Review:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  From  Argentina,  68  FR 
31685  (May  28,  2003). 

As  noted  in  the  Scope  of  the  Review 
section  below,  we  inadvertently 
described  hot-rolled  carbon  quality  steel 
as  the  products  subject  to  review.  We 
have  now  correctly  described  subject 
merchandise  as  certain  hot-rolled  steel 
flat  products.  Based  on  our  analysis  of 
comments  received,  the  Department  has 
not  made  any  changes  to  the  decision 
articulated  in  the  Notice  of  Intent  to 
Rescind,  except  for  the  scope 
description.  Therefore,  in  accordance 
with  19  CFR  351.213Cd)(4),  the 
Department  has  rescinded  the  review  of 
hot-rolled  products  from  Argentina. 
EFFECTIVE  DATE:  September  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Cindy  Robinson, 
AD/CVD  Enforcement,  Office  6,  Group 
II,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3692  or 
(202)  482-3797,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11,  2001,  the 
Department  published  in  the  Federal 
Register  the  coimtervailing  duty  order 
on  hot-rolled  carbon  steel  flat  products 
from  Argentina.  See  Notice  of 
Countervailing  Duty  Order:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  66  FR  47173  (September  11, 
2001). 

On  September  3,  2002,  the 
Department  published  the  Notice  of 
Opportunity  to  Request  Administrative 
Review  of  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation,  67  FR  56267 
(September  3,  2002). 

On  September  30,  2002,  the 
Department  received  a  request  from 
Siderar  to  conduct  an  administrative 
review  of  the  coimtervailing  order  on 
hot-rolled  products  from  Argentina.  On 
October  24,  2002,  the  Department 
initiated  an  administrative  review  of 
this  order  for  the  period  January  1,  2001 
through  December  31,  2001  (period  of 
review).  Pursuant  to  19  CFR  351.213(b), 
this  review,  only  covers  Siderar,  the 
producer/exporter  of  the  subject 
merchandise  for  which  a  review  was 
specifically  requested. 

On  May  16,  2003,  the  Department 
published  in  the  Federal  Register  the 
Notice  of  Intent  to  Rescind.  On  May  28. 
2003,  the  Department  published  in  the 


Federal  Register  a  correction  to  the 
Notice  of  Intent  to  Rescind  to  allow 
interested  parties  to  comment. 

On  Jime  27,  2003,  the  Department 
received  comments  from  the 
Government  of  Argentina  (GOA)  and 
Siderar  (collectively,  respondents).  On 
July  2,  2003,  the  Department  received 
rebuttal  comments  from  National  Steel 
Corporation  and  United  States  Steel 
Corporation  (petitioners). 

Scope  of  the  Review 

Note:  In  the  Notice  of  Intent  to 
Rescind,  we  inadvertently  described 
hot-rolled  carbon  quality  steel  as  the 
products  subject  to  review.  We  have 
now  correctly  described  subject 
merchandise  below  as  certain  hot-rolled 
steel  flat  products. 

The  merchandise  subject  to  this 
review  is  certain  hot-rolled  flat-rolled 
carbon-quality  steel  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  review. 

Specifically  included  within  the 
scope  of  this  review  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  Eire  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  review,  regardless  of  definitions 
in  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS),  are  products 
in  which:  i)  iron  predominates,  by 
weight,  over  each  of  the  other  contained 
elements;  ii)  the  carbon  content  is  2 
percent  or  less,  by  weight;  and  iii)  none 


of  the  elements  listed  below  exceeds  the 
quantity,  by  weight,  respectively 
indicated: 

1.80  percent  of  manganese,  or 

2.25  percent  of  silicon,  or 

1.00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromiimi,  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or  , 

0.30  percent  of  tungsten,  or 

0.10  percent  of  molybdenum,  or 

0.10  percent  of  niobium,  or 

0.15  percent  of  vanadium,  or  * 

0.15  percent  of  aarconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
review  unless  otherwise  excluded.  The 
following  products,  by  way  of  example, 
are  outside  or  specifically  excluded 
from  the  scope  of  this  review: 

•  Alloy  hot -rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  ASTM  specifications 
A543,  A387,  A514.  A517.  A506). 

•  SAE/AISI  grades  of  series  2300  and 
higher. 

•  Ball  bearings  steels,  as  defined  in  the 
HTSUS 

•  Tool  steels,  as  defined  in  the  HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 
a  silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and  A736. 

•  USS  Abrasion-resistant  steels  (USS  AR 
400.  USS  AR  500). 

•  All  products  (proprietary  or  otherwise) 
based  on  an  alloy  ASTM  specification 
(sample  specifications:  ASTM  A506, . 
A507). 

•  Non-rectangular  shapes,  not  in  coils, 
which  are  the  result  of  having  been 
processed  by  cutting  or  stamping  and 
which  have  assumed  the  character  of 
articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  this 
review  is  classified  in  the  HTSUS  at 
subheadings:  7208.10.15.00, 
7208.10.30.00,  7208.10.60.00, 
7208.25.30.00.  7208.25.60.00. 
7208.26.00.30.  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60. 
7208.38.00.15.  7208.38  00.30, 
7208.38.00.90.  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,7211.19.75.30, 
7211.19.75.60,  and  7211.19.75'.90. 
.Certain  hot-rolled  flat-rolled  carbon- 
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quality  steel  covered  by  this  review, 
including:  vacuum  degassed  fully 
stabilized;  high  strength  low  alloy:  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00.  7225.19.00.00, 
7225.30.30.50, 7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11.10.00,  7226.11.90.30, 
7226.11.90.60,  7226.19.10.00. 
7226.19.90.00,  7226.91.50.00, 
7226.91.70.00,  7226.91.80.00,  and 
7226.99.00.00.  Subject  merchandise 
i^ay  also  enter  under  7210.70.30.00, 
7210.90.90.00,  7211.14.00.30, 
7212.40.10.00,  7212.40.50.00,  and 
7212.50.00.00. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  Department's  written 
description  of  the  merchandise  subject 
to' this  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  administrative  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandiun"  (Decision 
Memorandum)  dated  concurrently  with 
this  notice  which  is  hereby  adopted  by 
this  notice.  A  list  of  issues  which  parties 
have  raised,  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  Appendix  I.  Parties  can 
find  a  complete  discussion  of  all  issuel 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit  in  room  B-099 
of  the  Main  Commerce  Building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
.directly  on  the  World  Wide  Web  at 
http://wwwa.ita.doc.gov,  under  the 
heading  "Federal  Register  Notices."  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Rescission  of  Review 

Based  on  our  analysis  of  comments 
received,  the  Department  has  not  made 
any  changes  to  the  decision  articulated 
in  the  Notice  of  Intent  to  Rescind, 
except  for  the  scope  description  as 
notea  in  the  Scope  of  the  fleWew  section 
above.  In  accordance  with  19  CFR 
351.213(dK4),  the  Department  has  now 
rescinded  the  review  of  hot-rolled 
products  from  Argentina  covering  the 
period  January  1,  2001  through 
December  31,2001. 

-We  will  instruct  the  U.S.  Bureau  of 
Customs  and  Borders  Protection  (BCBP) 
to  assess  countervailing  duties  at  the 
cash  deposit  or  bonding  rate  required  at 
the  time  of  entry.  We  will  also  instruct 
BCBP  to  continue  to  collect  cash 
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deposits  of 
duties  for 
current  rates 

This  notic  e 
sections  751  a)(l) 
Tariff  Act  of 
CFR  351.21 


( stimated  countervailing 
merchandise  at  the 


is  in  accordance  with 
and777(i)ofthe 
1930,  as  amended,  and  19 
(d)(4). 
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DEPARTME  ^T  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  030910229-3229-01] 

Minority  Bu  (iness  Financing 

AGENCY:  Minority  Business 
Developmer  t  Agency. 
ACTION:  Noti  ce. 
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summary: 

Developmei^t 
soliciting 
minority 
would  like 
broad-based 
Once  this 
and  there 
discussion 
MED  Week 
finalize 
appropriate 
disseminate 
making  and 
order  to  be 
be  received 
the  Dates 
DATES:  All 
or  postmarked 
ADDRESSES: 
be  mailed  tc 
Anita  Cooke 
Business 
5063. 

Agency,  U.S 
14th  Street 
NW 
e-mailed  to 


Minority  Business 
Agency  (MBDA)  is 
cc*nments  on  the  direction  of 
business  financing.  MBDA 

ensure  that  it  has  obtained 
feedback  on  this  issue, 
information  has  been  obtained 
been  a  preliminary 
this  issue  at  MBDA's  2003 
( lonference,  MBDA  will 
and  print  a  report  with  any 
revisions,  and  will 
it  widely  to  the  policy- 
Financial  communities.  In 
( onsidered,  comments  must 
)y  the  deadline  contained  in 
se  :tion  of  this  Notice, 
cpmments  must  be  received 
by  October  7,  2003. 
[Completed  comments  may 
the  following  address:  Ms. 
Wells,  Chief.  Office  of 
Deifelopment,  HCHB.  Room 
Minoi  ity  Business  Development 
Department  of  Commerce, 
ind  Constitution  Avenue, 
Washi  igton,  DC  20230;  or 
a  wells@mbda  -gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact  Ms.  Anita 
Cooke  Wells,  Chief,  Office  of  Business 
Development,  at  (202)  482-1940. 

SUPPLEMENTARY  INFORMATION:  In  May, 
2002,  MBDA  began  to  examine  the 
challenges  facing  minority  firms  in 
obtaining  financing  and  develop 
proposals  to  improve  financing  options. 
MBDA  sought  input  from  persons 
having  expertise  in  these  issues,  to 
assist  it  in  information  gathering  and 
review  of  possible  options.  Some  of  the 
areas  identified  for  discussion  were  the 
current  disparities  in  financing  minority 
businesses,  the  lack  of  available  data, 
and  the  importance  of  management  and 
technical  assistance. 

The  Agency  has  developed 
preliminary  proposals  as  a  result  of  this 
process.  These  proposals  address  issues 
universal  to  all  minority  firms,  as  well 
as  specifically  focusing  on  issues 
relevant  to  high  growth  businesses,    . 
emerging  companies  and 
microenterprises.  These  proposals  are 
designed  to  support  the  development  of 
minority  businesses  and  result  in  job 
creation  and  other  economic  outcomes. 
Much  of  the  Agency's  work  focuses  on 
suggestions  that  would  affect  existing 
businesses,  whether  middle-market  or 
larger  businesses  and  those  firms  with 
the  largest  potential  for  growth.  These 
businesses  are  most  likely  to  generate 
employment  and  revenues,  yet  often  are 
overlooked  by  small  business  financing 
programs,  venture  capitalists,  and 
institutional  investors. 

The  lack  of  information  on  minority 
firms  reiterates  the  need  for  the  Federal 
Government  to  develop  and  provide  this 
data  to  the  private  sector.  In  general,  the 
issues  focus  on  the  following  four 
categories: 

1.  Development  of  Current  and 
Extensive  Governmental  Data  To 
Support  Investment  Decision-Maiking 
and  To  Identify  Market  Opportunities 
in  the  MBE  Community 

•  Implement  an  Annual  Survey  of 
Minority  Businesses  to  provide  up-to- 
date  and  accurate  information  on  the 
minority  business  community. 

•  Organize  and  fund  a  national 
minority  financing  network  and  data 
repository,  which  would  compile 
information  on  the  loan  performance  of 
this  sector  of  the  business  community. 

•  Partner  with  the  National 
Association  of  Investment  Companies  to 
collect  data  on  portfolio  performance  of 
minority-focused  venture  funds  and 
develop  institutional  investor  strategies. 
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2.  Improvement  of  Capital  Availability 
and  Accessibility  Through  Existing  and 
New  Programs 

•  Continue  ongoing  federal  financing 
programs,  such  as  the  Small  Business 
Administration  7(a).  504  and 
Community  Express  programs  and  the 
Department  of  the  Treasury's 
Community  Development  Financial 
Institutions  Fund  that  have  increased 
capital  accessibility  for  minority 
businesses  and  other  under-served 
communities. 

•  Implement  a  National  Capital 
Access  program,  which  allows  banks 
and  other  financial  institutions  to  make 
loans  to  higher-ri$k  borrowers. 

•  Develop  a  national  mezzanine- 
financing  program. 

3.  Provision  of  Expanded  Access  to 
Management  and  Technical  Assistance 

•  Tie  existing  and  new  financing 
vehicles  to  technical  and  management 
assistance  appropriate  for  the  type  of 
firm  receiving  the  fineincing. 

•  Focus  provision  of  services  to 
businesses  with  $100,000  or  more  in 
annual  revenues,  as  businesses  of  this 
size  cire  responsible  for  approximately 
95  percent  of  all  employees  retained  by 
minority  firms  and  nearly  92  percent  of 
minority  business  revenues. 

•  Develop  tiering  mechanisms  for 
provision  of  management  and  technical 
assistance  services  promoting  increased 
efficiency  and  iimovation  within  the 
minority  business  community. 

•  Create  best  practices  and 
performance  measurements  for  service 
providers. 

4.  Integration  of  the  Investment 
Community,  Minority  Entrepreneurs, 
and  the  Federal  Government 

•  Coordinate  federal  programs 
supporting  minority  business  financing 
and  increase  minority  business 
utilization  of  these  programs. 

•  Support  existing  mechanisms  for 
integrating  entrepreneurs  with  financial 
institutions,  especially  with  respect  to 
venture  capital. 

•  Promote  increased  collaborations 
between  institutions  with  experience 
and  expertise  investing  and  lending  to 
the  minority  business  community  and 
mainstream  institutions,  i 

For  additional  background  on 
MBDA's  proposals,  please  go  to  MBDA's 
Web  site  at  http://www.mbda.gov.  In 
particular,  the  Agency  would  like  to 
receive  any  suggestions  on  additional 
approaches  or  options  that  may  be 
included  in  a  final  report.  If  respondents 
believe  that  the  identified  issues  are 
impractical  or  present  serious 
difficulties  in  implementation,  please 
note  this  in  the  comments. 


The  comments  received  will  be 
reviewed  for  applicability  to  the  issues 
addressed.  MBDA  will  consider  only 
those  comments  that  address  (1)  existing 
successful  models  that  could  be 
enhanced  and  replicated,  and  (2)  where 
there  is  sufficient  interest  withdn  MBDA 
to  adopt  the  conmients,  or  there  exists 
the  likelihood  of  creating  such  interest. 
If  any  comments  received  meet  the 
criteria,  they  will  be  included  within 
the  final  report. 

Dated:  September  16,  2003. 
Ronald  N.  Langston, 

National  Director,  Minority  Business 
Development  Agency. 

[FR  Doc.  03-24083  Filed  9-18-03;  12:01  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  091603D] 

Mid-Atlantic  Fishery  Management 
Council  (MAFMC);  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  |NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Joint  Mid-Atlantic  Council-New 
England  Council  Spiny  Dogfish 
Committee,  Research  Set-Aside 
Committee,  Demersal  Committee, 
Tilefish  Committee,  and  Executive 
Committee  will  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
Tuesday,  October  7,  through  Thursday, 
October  9,  2003.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times! 

ADDRESSES:  The  meetings  will  be  held  at 
the  Outer  Banks  Resort  &  Conference 
Center/Ramada  Inn,  1701  Virginia  Dare 
Trail,  Kill  Devil  Hills,  NC;  telephone: 
252-441-1830. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  7,  the  Joint  (Mid- 
Atlantic  Council-New  England  Council) 
Spiny  Dogfish  Committee  will  meet 
from  10  a.m.  to  3  p.m.  The  Research  Set- 
Aside  (RSA)  Committee  will  meet 


concurrently  from  noon  until  3  p.m. 
Council  will  meet  from  3  p.m.  to  5:30 
p.m.  There  will  be  a  NMFS  Public 
Hearing  on  annual  landing  limits  for 
blue  and  white  marlin  from  7  p.m.  to  9 
p.m.  On  Wednesday.  October  8,  the 
Council  will  meet  from  8  a.m.  to  5  p:m. 
The  Council  will  review  and  approve 
the  Draft  Environmental  Impact 
Statement  (DEIS)  for  Amendment  2  to 
the  Monkfish  Fishery  Management  Plan 
(FMP);  review  and  comment  on  the 
NMFS"  Northeast  Regional  Office's  Draft 
Regional  Bycatch  Implementation  Plan; 
and,  review  and  comment  on  the  New 
England  Fishery  Management  Council's 
(NEFMC)  Groundfish  Amendment  13 
proposals  regarding  Essential  Fishery 
Habitat  (EFH)  closures  and  effort 
management  measures.  The  Council, 
together  with  the  Atlantic  States  Marine 
Fisheries  Commission's  (ASMFC) 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Board,  will  meet  from  1  p.m.  to  5 
p.m.  to  determine  and  prioritize 
management  actions  for  summer 
flounder,  scup  and  black  sea  bass.  On 
Thursday,  October  9,  the  Tilefish 
Committee  will  meet  from  8  a.m.  to  9 
a.m.  The  Executive  Committee  will  meet 
from  9  a.m.  to  10  a.m.  The  Council  will 
meet  from  10  a.m.  until  4  p.m. 

Agenda  items  for  the  Council's 
committees  and  the  Council  itself  are: 
The  Joint  Spiny  Dogfish  Committee  will 
review  the  Spiny  Dogfish  Monitoring 
Committee's  recommendations 
regarding  2004/05  fishing  year  quota 
and  associated  management  measures; 
develop  and  adopt  recommended  quota 
and  management  measures  for  2004/05 
fishing  year.  The  RSA  Committee  will 
review,  discuss  and  establish  RSA 
priorities  for  2005;  review,  discuss  and 
.establish  project  selection  criteria  for 
the  2005  RSA  solicitation.  The  Council 
will  convene  its  first  meeting  session 
with  the  swearing-in  of  new  and  re- 
appointed Council  members,  and  by 
conducting  cin  election  of  its  officers. 
The  Council  will  then  review  the  Joint 
Spiny  Dogfish  Committee's 
recommendations  regarding  the  2004/05 
fishing  year  quota  and  associated 
management  measures;  develop  and 
adopt  recommended  quota  and 
management  measiu-es  for  2004/05; 
review  and  approve  the  Draft 
Supplemental  Environmental  Impat:t 
Statement  (DSEIS)  Public  Hearing 
document  for  Amendment  2  to  the 
Monkfish  FMP;  discuss  and  comment 
on  NMFS'  Northeast  Regional  Office's 
Draft  Regional  Bycatch  Implementation 
Plan  regarding  how  to  address  state 
waters  fisheries,  how  to  address 
recreational  fisheries,  and  how  to  create 
incentives  to  encourage  harvesters  to 
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address  National  Standard  9;  review, 
discuss  and  comment  on  the  NEFMC's 
EFH  proposed  closures  in  MAFMC 
jurisdiction,  and  review,  discuss  and 
comment  on  effects'of  its  proposed 
changes  to  Days-At-Sea  (DAS)  and 
general  categonir  permits  contained  in  its 
Groundfish  Amendment  13  options.  The 
Council,  acting  on  behalf  of  the 
Demersal  Committee,  together  with  the 
ASMFC's  Summer  Flounder,  Scup  and 
Black  Sea  Bass  Board,  will  determine 
the  management  actions  to  be  included 
in  Amendment  14  and/ or  Framework  5 
for  summer  flounder,  scup  and  black  sea 
bass;  develop  priorities  for  action  items 
not  included  in  Amendment  14  and/or 
Framework  5.  The  Tilefish  Committee 
will  review  the  most  recent  court  order 
regarding  the  FMP's  permit  system  and 
develop  a  plan  of  action  to  address 
same.  The  Executive  Committee  will 
review  committee  structure  and 
committee  assignment  preferences  for 
the  new  Council  year;  review  the  2004 
annual  work  plan.  The  Council  will  also 
receive  and  hear  committee  and 
organizationaLreports,  and  act  on  any 
new  and/or  continuing  business. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  30.5(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  actions  to  address 
such  emergencies. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other,  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  September  16.  2003. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Motional  Marine  Fisheries  Service. 
|FR  Doc.  03-24114  Filed  9-18-03;  12:01  pm] 
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DEPARTMEI  IT  OF  COMMERCE 

National  Oct  anic  and  Atmospheric 
Administration 

[I.D.091703A] 

South  Atianic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  Nati  onal  Marine  Fisheries 

Service  (NM  -"S),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notiie  of  public  meetings 


The 
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South  Atlantic  Fishery 
Council  (Council)  will 
meetihg  to  address  Snapper 
Ami;ndments  13A  and  13B.  As 
neeting,  a  public  comment 
h  e  held  regarding  Snapper 
Amendment  13A  addressing 
xperimental  Closed  Area, 
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r  leeting  will  be  held  in 
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and 


Meeting  Dat  ss 


1.  Full  Co 


:30p 


p.m.-S  p.m 

From  1: 
Council  will 
introductioit 
the  agenda, 
2003  meetinfc 

From  1:45 
Council  wil 
Chairman 


ai  d 
a  presentati(  n 

From  2:15 
will  be  di 
Amendmen 
Grouper 
(FMP).  Begi 


he  meeting  will  be  held  at 
Country  Inn,  2008 
Highway,  Charleston.  SC, 
Telefjhone:  1-800-  334-6660  or 
0. 

ocuments  are  available 
v«rson.  Public  Information 
Soufi  Atlantic  Fishery 

Council,  One  Southpark 
306,  Charleston,  SC  29407- 


ADDRESSES: 

the  Town 
Savannah 
29407. 
843-571-10 
Copies  of 
from  Kim  I 
Officer, 
Managemeni 
Circle,  Suite 
4699 

FOR  further!  INFORMATION  CONTACT:  Kim 
Iverson,  Pub  ic  Information  Officer; 
telephone:  8 13-571-4366  or  toll  free  at 
866-SAFMC  -10;  fax:  843-769-4520;  e- 
mail:  kim.ivirson@safmc.net. 
supplement;  >ry  information: 


I  incil:  October  6,  2003,  1 :30 


m.-l:45  p.m.,  the 
have  a  Call  to  Order, 
and  roll  call,  adoption  of 
nd  approval  of  the  June 
minutes. 

p.m.-2;15  p.m.,  the 
conduct  an  election  for 
Vice-Chairman  and  have 
of  awards. 
p.m.-5  p.m.,  the  Council 

issues  relevant  to 
1 3A  to  the  Snapper 
Fislery  Management  Plan 
]  ining  at  2:20  p.m.,  the 


isci  ssmg 


Council  will  accept  public  comment  on 
Snapper  Grouper  Amendment  13A. 
Following  the  public  comment  period, 
the  Council  will  receive  a  summary 
report  on  recent  changes  and  an 
overview  of  the  final  version  of 
Amendment  ISA,  review  the  .proposed 
rule  and  take  action  to  approve 
Amendment  ISA  to  the  Snapper 
Grouper  FMP  for  submission  to  the 
Secretary  of  Commerce. 

The  full  Council  will  also  receive  a 
report  on  the  Southeastern  Data, 
Assessment  and  Review  (SEDAR) 
process  for  yellowtail  snapper  and 
goliath  grouper,  and  an  update  on  the 
overall  SEDAR  process.  The  Council 
will  take  action  to  approve 
incorporating  SEDAR  into  the  Council's 
advisory  panel  process. 

2.  Full  Council:  October  7,  2003,  8:30 
a.m.-S  p.m 

The  Council  will  receive  an  overview 
of  Amendment  13B  to  the  Snapper 
Grouper  Fishery  Management  Plan  and 
provide  direction  to  staff  regarding 
various  options  for  the  draft  document. 
The  schedule  regarding  the 
development  of  Amendment  13B  will 
also  be  discussed. 

3.  Full  Council:  October  8.  2003.  8:30 
a.m. -12  noon 

From  8:30  a.m.-ll  a.m.,  the  Council 
will  continue  its  review  and  discussion 
of  Amendment  13B  to  the  Snapper 
Grouper  FMP  and  provide  direction  to 
staff  regarding  the  options  for  the 
Amendment.  Further  discussion  will  be 
held  regarding  scheduling  for  the 
document  development. 

From  11  a.m.-ll:30  a.m.,  the  Council 
will  hear  status  reports  from  NOAA 
Fisheries  (National  Marine  Fisheries 
Service)  regarding  the  Sargassum  FMP 
final  rule  and  the  Dolphin  Wahoo  FMP. 

From  11:30  a.m.-12  noon,  the  Council 
will  discuss  other  business  and 
upcoming  meetings. 

Documents  regarding  these  issues  are 
available  from  the  Council  office  (see 

addresses). 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305  (c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accomodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
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Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Coimcil  office 
(see  ADDRESSES)  by  October  3  .  2003. 

Dated:  September  17,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-24116  Filed  9-18-03;  12:01  pm] 

BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Macau 

September  16,  2003. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Biu'eau  of  Customs  and 
Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  [7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Macau  and  exported  during  the  period 
January  1. 2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothine  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 


Body.  However,  as  the  ATC  and  all 
restrictions  thereimder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003). 
Information  regarding  the  2004 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  III , 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 

September  16,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Macau  and  exported  during  the  twelve- 
month period  beginning  on  January  1,  2004 
and  extending  through  December  31,  2004,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Levels  in  Group  I 
219 

225 

313 „ 

314 

315 

317 :.. 

326 

333/334/335 


336 
338 
339 
340 
341 
342 


Twelve-montti  restraint 
limit 


4.485,164  square  me- 
ters. 

15,698,072  square 
meters. 

11,212,908  square 
meters. 

1,868,818  square  me- 
ters. 

5,606,454  square  me- 
ters. 

11,212,908  square 
meters. 

4,485,164  square  me- 
ters. 

536,735  dozen  of 
which  not  more  than 
284,666  dozen  shall 
be  in  Categories 
333/335. 

121,520  dozen. 

709,323  dozen. 

2,971 ,093  dozen. 

671,372  dozen. 

433,021  dozen. 

195,895  dozen. 


Category 

Twelve-month  restraint 
limit 

345 

119,787  dozen. 

347/348 

1  668  946  dozen 

351  

156,629  dozen. 

359-C/659-C1   

783,591  kilograms.     ~ 

359-V2 

261,199  kilograms 

611  

4,485,164  square  me- 

ters. 

625/626/627/628«29 

11,212,908  square 

meters. 

633/634/635 

1,166,782  dozen. 

638/639 

3,606,304  dozen. 

640 

258,337  dozen. 

641  

310,410  dozen. 
253,214  dozen. 

642 

645/646 

605,569  dozen. 

647/648  ..; 

1,221,613  dozen. 

659-S3  

261.199  kik>grams. 

Group  II 

400-414,  433-438, 

1 ,698,391  square  me- 

440-448, 459pt.  ■• 

ters  equivalent. 

and  469pt.  ^,  as  a 

group 

Sublevel  in  Group  II 

445/446 

91 ,624  dozen. 

'Category  359-C:  only  HTS  numbers 
6103.42,2025,  6103.49.8034,  6104.62.1020 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
620342.2010,  6203.42.2090,  620462.20ia 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;    Category   659-C:    only    HTS 

6103.43.2020, 


numbers        6103.23.0055 
6103.43.2025.    6103.49.2000, 


6103.49  8038. 
6104.69.1000, 
6114.30.3054, 
6203  49.1010, 
6204.69.1010; 
6211.33.0017 


HTS  numt>er5 
6104.12.0040, 
6110.20.1024, 
6110.90.9044, 
6202.92.2020, 
6204.12.0040, 


HTS  numbers 
6112.41.0010, 
6112.41.0040. 
6211.12.1010. 


6104.63.1020,  6104.63.1030, 
6104.69.8014,  6114.30.3044, 
6203.43.2010,  6203.43.2090, 
6203.49.1090,  6204.631510 
6210.10.9010,  6211.33.0010 
and  6211.43.0010. 

2  Category  359-V:  only 
6103.19.2030,  6103.19.9030, 
6104.19.8040,  6110.20.1022, 
6110.20.2030,  6110.20.2035, 
6110.90.9046,  6201.92.2010. 
6203.19.1030,  6203.19.9030, 
6204.19.8040,  6211.32.0070  and 
6211.42.0070. 

3  Category    659-S:    only 
6112.31.0010,    6112.31.0020, 
6112.41.0020,    6112.41.0030; 
6211.11.1010    6211.11.1020, 
and  6211.12.1020. 

♦Category  459pt.:  all  HTS  numbers  except 
6115.19.8020,  6117.10.1000,  6117.10.2010, 
6117.20.9020,  6212  90.0020,  6214.20.0000. 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

5  Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010,  6304.19.3040. 
6304.91.0050,  6304.99.1500,  6304.99.6010, 
6308.00.0010  and  6406.10.9020. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notiHed  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  1 ,  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
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the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(ER  Doc.  03-24063  Filed  9-18-03;  12:01  pml 

BILUNGCOOE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for  . 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Pakistan 

September  16,  2003. 

agency:  Committee  for  the 
Implementation  of  Textile.Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Ck)mmissioner,  Bureau  of  Customs  and 
Border  Protection  adjusting  a  limit. 

EFFECTIVE  DATE:  September  22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482-    . 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
www.otexa.ita.doc.gov. 

SUPPVEMENTARY  INFORMATION: 

Authority:  Section  204.  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  369-S 
is  being  adjusted  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599', 
published  on  January  13,  2003).  Also 
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see  67  FR  08572,  published  on 
November]  12,  2002. 


James  C.  Lepnard  III, 

Chairman, 
of  Textile 


( ".ommittee  for  the  Implementation 
A,  <reements. 


Committee 
Agreements 

September 

Commissioner 
Bureau  ofC  jstoms 


or  the  Implementation  orXextile 

:  6,  2003. 


Dear 
amends,  bu 
issued  to 
Chairman 
of  Textile 


vcu 


31 


concerns 
made  fiber 
manufactu; 
during  the 
on  January 
December 

Effective 
directed  to 
S  to  1,338, 
under  the 
Textiles  an< 

The 
Textile 
these  action^ 
exception  o 
U.S.C.  553C 

Sincerely 
James  C 
Chairman 


and  Border  Protection, 
Washiikton.  DC  20229. 

Confnissioner:  This  directive 

does  not  cancel,  the  directive 
on  November  1,  2002,  by  the 
( lommittee  for  the  Implementation 
A  jreements.  That  directive 

s  of  certain  cotton  and  man- 
I  Bxtile  products  produced  or 
in  Pakistan  and  exported 
tivelve-month  period  which  began 
2003  and  extends  through 
2003. 
I  in  September  22,  2003.  you  are 
I  djust  the  limit  for  Category  369- 

kilograms ',  as  provided  for 
Uruguay  Round  Agreement  on 
Clothing: 
ComAiittee  for  the  Implementation  of 
Agn  ements  hasi  determined  that 
fall  within  the  foreign  affairs 
'  the  rulemaking  provisions  of  5 
)(1).      - 


Lei  mard  III, 
( lommittee  for  the 
Implementc  tion  of  Textile  Agreements. 
[FR  Doc.  03-24060  Filed  9-18-03;  12:01  pm] 
BILUNG  CODE  3S1(M>R-S 


COMMITTI 
IMPLEMEI 
AGREEMI 


E  FOR  THE 
ITATION  OF  TEXTILE 
ITS 


AdJustmeM  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textil4  Products  Produced  or 
Manufactured  in  the  Philippines 

September  i?.  2003. 

AGENCY:  Ctommittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits.       I 

EFFECTIVE  t>ATE:  September  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Frepman,  International  Trade 
Specialist,] Office  of  Textiles  and 
Apparel,  l|.S.  Department  of  Conunerce, 
(202)  482-4212.  For  information  on  the 
quota  stati|s  of  these  limits,  refer  to  the 
Quota  Statbs  Reports  posted  on  the 
bulletin  be  ards  of  each  Customs  port, 
call  (202)  <  27-5850,  or  refer  to  the  U.S. 


'  The  limit 
any  imports 
Category 


369  S 


las  not  been  adjusted  to  account  for 
ported  after  December  31,  2002; 
:  only  HTS  number  6307.10.2005. 


Customs  Web  site  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
carryover,  and  the  undoing  of  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also  see 
67  FR  63632,  published  on  October  15, 
2002. 

James  C.  Leonard  HI, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  17,  2003. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  8,  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
2003  and  extends  through  December  31, 
2003. 

Effective  on  September  23,  2003.,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-rtfionth 
limit  1 

Levels  in  Group  1 

347/348 

647/648 

Sublevel  in  Group  It 
604 

3,596,678  dozen. 
1,891,540  dozen. 

3,751,522  kilograms. 

^The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  fo'  ign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
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Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.03-24152  Filed  9-18-03;  12.01  pm] 

BILUNG  CODE  351(M)R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

September  16,  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  Web  site  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Romania  and  exported  during  the 
period  January  1,  2004  through 
December  31,  2004  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

These  limits  do  not  apply  to  goods 
entered  under  the  Outward  Processing 
Program,  as  defined  in  the  notice  and 
letter  to  the  Commissioner  of  Customs 
published  in  the  Federal  Register  on 
December  14,  1999  (see  64  FR  69746). 

Any  shipment  for  entry  under  the 
Outward  Processing  Program  which  is 
not  accompanied  by  valid  certification 
in  accordance  with  the  provisions 
established  in  the  notice  and  letter  to 
the  Commissioner  of  Customs, 
published  in  the  Federal  Register  on 
December  14, 1999  (see  64  FR  69744), 
shall  be  denied  entry.  However,  the 


Government  of  Romania  may  authorize 
the  entry  and  charges  to  the  appropriate 
specific  limits  by  the  issuance  of  a  valid 
visa.  Also  see  49  FR  493,  as  amended, 
published  on  January  4, 1984. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits.  Carryforward  used  thus  far  in 
2003  is  being  deducted  ft-om  the  2004 
limits,  and  will  be  recredited  to  2004  if 
not  used. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next  - 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003). 
Information  regarding  the  2004 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  16,  2003. 
Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Romania  and  exported  during  the  twelve- 
month period  beginning  on  January  1,  2004 
and  extending  through  December  31,  2004,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Category 

Twelve-month  limit 

313. 

3,643,701  square  me- 
ters 

,314 

2,732,776  square  me- 
ters. 

315. 

6,576,433  square  me- 
ters. 

333. 

260,401  dozen. 

334. 

629,568  dozen. 

335 

338/339 
340 

341 ...:... 

347/348 

352 

359pt.  1 

360 

361  ..7.... 
369pt.2 
410 


433/434 

435 

442 

443 

444 

447/448 

604 

638/639 

640 

647/648 
666pt.3 


Twelve-month  limit 


323,547  dozen. 
1,423,871  dozen 
621 ,51 3  dozen. 
252,397  dozen. 
1,1 11, 31 5  dozen.  . 
396,164  dozen. 
1,421,034  Kilograms. 
3,672,344  numbers. 
2,448,231  numl)ers. 
538,541  kilograms. 
191,455  square  me- 

ters. 
10.604  dozen. 
10,440  dozen. 
12,090  dozffli. 
99,098  numt>ers. 
43,968  numbers. 
24,855  dozen. 
1,827.607  kilograms. 
1,436,763  dozen. 
197,602  dozen. 
341,101  dozen. 
259,559  kilograms. 


^Category  359pt :  all  HTS  numbers  except 
6115.19.8010,    611710.6010,    6117.20.9010 
6204.221000,    6212.90.0010, 
6406.99.1550,    6505.90.1525, 
6505.90.2060  and 


6203.22  1000 
6214.90.0010 
6505.90.1540 
6505.90.2545. 

2  Category  369pt.:  all  HTS  numt)ers  except 

4202.12.4000,  4202.12.8020,  4202.128060, 

4202.22.4020,  4202.22  4500.  4202  22  8030, 

4202.32,4000.  4202.32  9530.  4202.92  0505, 

4202.92.1500,  4202.92.3016.  4202.92.6091, 

5601.10.1000,  5601.21.0090,  5701.90.1020, 

5701.90.2020.  5702  10.9020,  5702,39.2010, 

5702.49.1020,  570249.1080.  5702.59.1000, 

5702.99.1010.  5702.99.1090,  5705.00.2020, 

5805.00.3000,  5807.100510,  5807.90.0510, 

6301.30.0010,  6301.30.0020,  6302.51.1000, 

6302.51.2000,  6302.51.3000.  6302.51.4000, 

6302.60.0010,  6302.60.0030,  6302.91.0005, 

6302.910025,  6302.91.0045,  6302.91.0050, 

6302.91.0060,  6303.11.0000,  6303.91.0010, 

6303.91 .0020.  6304.91  0020,  6304.92.0000, 

6305.20.0000,  6306.11.0000,  6307  10.1020, 

6307.10.1090,  6307.90.3010,  6307.90.4010, 

6307.905010.  6307.90.8910,  6307.90.8945, 

6307.90  9882,  6406  10  7700,  9404.90.1000. 
9404.90.8040  and  9404.90.9505. 

3 Category  666pt.:  all  HTS  numbers  except 

5805.00  4010,  6301.10.0000,  630140  0010, 

630140  0020.  6301.90.0010,  6302.53.0010, 

6302.530020.  6302.53.0030,  6302.93.1000, 

6302.93.2000.  6303.12.0000,  6303  19.0010, 

6303.92.1000,  6303.92.2010,  6303.92.2020, 

6303.99.0010,  6304  11.2000,  6304  19  1500, 

6304  19.2000,  6304.91.0040.  6304.93.0000, 

6304.99.6020,  6307.90.9884,  9404.90.8522 
and  9404.90.9522. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exp>orted 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  3.  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set    • 
forth  in  this  directive. 

These  limits  do  not  apply  to  goods  entered 
under  the  Outward  Processing  Program,  as 
defined  in  the  letter  to  the  Commissioner  of 
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Customs,  dated  December  8, 1999  (see  64  FR 
69746). 

Any  shipment  for  entry  under  the  Outward 
Processing  Program  which  is  not 
accompanied  by  a  valid  certification  in 
accordance  with  the  provisions  established 
in  the  letter  to  the  Commissioner  of  Customs, 
dated  December  9. 1999  (see  iS4  FR  69744), 
shall  be  denied  entry.  However,  the 
Government  of  Romania  may  authorize  the 
entry  and  charges  to  the  appropriate  specific 
limits  by  the  issuance  of  a  valid  visa,  Also 
see  directive  dated  December  29, 1983.  as 
amended,  (49  FR  493).  Any  shipment  which 
is  declared  for  entry  under  the  Outward 
Processing  Program  but  found  not  to  qualify 
shall  be  denied  entry  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  03-24064  Filed  9-18-03;  12:01  pm] 
BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Romania 

September  17,  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  September  23,  2003. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Naomi  F  ieman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  92  7-5850,  or  refer  to  the     . 
Bureau  of  Customs  and  Border 
Protection  Web  site  at  http:// 
www.customs.gov.  Fo    nformation  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  it  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 


Executive  Qrder  11651  of  March  3,  1972,  as 
amended. 


The  current 
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[FR  Doc.03 

BILUNG  CODI 


3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  United  Arab  Emirates 

September  16,  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  cuid  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.custonis.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  United  Arab  Emirates  and  exported 
during  the  period  January  1 ,  2004 
through  December  31,  2004  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  limits  for 
the  2004  period.  The  2004  levels  for 
Categories  315  and  361  are  zero. 
Carryforward  for  Categories  347-T/348-T 
is  being  deducted  from  the  2004  limit. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


Federal  Register /Vol.  68,  No.  183 /Monday.  September  22,  2003 /Notices 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notices  68  FR  1599, 
published  on  January  13,  2003). 
Information  regarding  the  2004 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  lU, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  16,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1.  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textiles  and 
textile  products  in  the  following  categories, 
produced  or  manufactured  in  the  United 
Arab  Emirates  and  exported  during  the 
twelvej^ponth  period  beginning  on  January  1. 
2004  and  extending  through  December  31, 
2004  in  excess  of  the  following  levels  of 
restraint: 
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Category 

Twelve-month  restraint 
limit 

219 

2,307,126  square  me- 

ters. 

226/313 

3,945,241  square  me- 

ters. 

315 

-0- 

317 

63,644,754  square 
meters. 

326 

3,724,314  square  me- 

ters. 

334/634 

470,185  dozen. 

335/635 

302,888  dozen. 

336/636 

407,493  dozen. 

338/339 

1,162,928  dozen  of 

which  not  more  than 

775,284  dozen  shall 

be  in  Categories 

338-S/339-S'. 

340/640 

720,952  dozen. 

341/641  

631 ,305  dozen 

342/642 

501 ,535  dozen. 

347/348 

863,889  dozen  of 

which  not  more  than 

408,824  dozen  shall 

be  in  Categories 

347-T/348-T2. 

351/651  

360,476  dozen. 

352 

664,532  dozen. 

361  

-0- 

363 

12,414,377  numbers. 

369-03 

151,676  kilograms. 

369-S'*  

172,809  kilograms. 

638/639 

470,185  dozen. 

Category 

Twelve-month  restraint 
limit 

647/648 

673,934  dozen. 

^Category 
6103.22.0050, 
6105.90.8010, 
6110.20.2040, 
6112.11.0030 
339-S:  only 
6104.29.2049, 
6106.90.2510, 
6110.20.1030, 
6110.90.9070, 
and  6117.90.9020. 

2  Category  347 
6103.19.2015, 
6103.42.1020, 
6112.11.0050. 
6203.19.9020, 
6203.42.4010, 
6203.42.4035, 
6210.40.9033, 


338-S:  only  HTS  numbers 
6105.10.0010,  6105.10.0030, 
6109.10.0027,  6110.20.1025, 
6110.20.2065,  6110.90.9068, 
and    6114.20.0005;    Category 

HTS    numbers    6104.22.0060, 


6106.10.0010, 
6106.90.3010, 
6110.20.2045, 
6112.11.0040, 


6106.10.0030, 
6109.10.0070. 
6110.20.2075. 
6114.20.0010 


T:  only  HTS  numbers 
6103.19.9020,  6103.22.0030, 
6103.42.1040,  6103.49.8010, 
6113.00.9038,  6203.19.1020, 
6203.22.3020,  6203.42.4005, 
6203.42.4015,  6203.42.4025, 
6203.42.4045,  6203.49.8020, 
6211.20.1520,  6211.20.3810 
and  6211.32.0040;  Category  348-T:  only  HTS 
numbers        6104.12.0030,        6104.19.9030 

6104.22.0040,    6104.29.2034,    

6104.62.2026, 
6112.11.0060, 
6204.12.0030, 
6204.29.4034, 
6204.62.4010, 
6204.62.4040, 
6204.69.9010. 
6211.20.6810, 


6104.62.2006, 
6104.62.^28. 
6113.00.9042, 
6204.19.8030. 
6204.62.3000, 
6204.62.4020, 
6204.62.4050, 
6210.50.9060, 
6211.42.0030 


all  HTS  numbers  except 


6104.62.2011 

6104.69.8022, 

6117.90.9060, 

6204.22.3040, 

6204.62.4005, 

6204  62.4030, 

6204.69.6010, 

6211.20.1550, 

and  6217.90.9050 

3  Category  369-0; 
6307.10.2005 
4202,12  4000, 
4202.22,4020. 
4202.32.4000, 
4202.92.1500. 
5601.10,1000, 
5701 .90.2020, 
5702.49.1020, 
5702.99.1010, 
5805.00.3000, 
6301.30.0010, 
6302.51 .2000, 
6302.60.0010, 
6302.91 .0025, 
6302.91.0060, 
6303.91 ,0020, 
6305.20,0000, 
6307,10,1090, 
6307,90,5010. 
6307,90,9882, 
9404,90.8040 
369pt.). 

"  Category 
6307.10.2005. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  9,  2002)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  info  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


(Category 
4202,12.8020, 
4202.22.4500, 
4202,32,9530, 
4202,92,3016, 
5601.21,0090, 
5702,10,9020, 
5702,49,1080, 
5702.99.1090, 
5807.10.0510, 
6301.30.0020, 
6302.51 ,3000, 
6302,60.0030, 
6302.91.0045, 
6303,11.0000, 
6304.91,0020, 
6306.11,0000, 
6307,90,3010, 
6307,90,8910, 
6406,10,7700, 


369-S); 
4202,12.8060, 
4202.22.8030, 
4202.92.0505, 
4202.92.6091, 
5701.90,1020, 
5702.39.2010, 
5702.59,1000, 
5705.00.2020, 
5807,90.0510, 
6302,51.1000, 
6302.51 ,4000, 
6302,91.0005, 
6302,91 ,0050, 
6303,91  OOrO, 
6304,92.0000, 
6307,10.1020, 
6307,90.4010, 
6307.90,8945, 
9404.90,1000, 


and    9404  90,9505    (Category 
369-S:     only     HTS     number 


these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U,S.C.  553(a)(1). 

Sincerely. 
James  C.  Leonard  III, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agrsements. 
[FR  Doc.  03-24065  Filed  9-18-03;  12:01  pm] 

BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Limitations  of  Duty-  and  Quota-Free 
Imports  of  Apparel  Articles  Assembled 
in  Beneficiary  ATPDEA  Countries  from 
Regional  Country  Fabric 

September  16,  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Publishing  the  Second  12- 
Month  Cap  on  Duty  and  Quota  Free 
Benefits 

EFFECTIVE  DATE:  October  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Stetson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  3103  of  the  Trade  Act 
of  2002:  Presidential  Proclamation  7616  of 
October  31,  2002  (67  FR  67283). 

Section  3103  of  the  Trade  Act  of  2002 
amended  the  Andean  Trade  Preference 
Act  (ATPA)  to  provide  for  duty  and 
quota-free  treatment  for  certain  textile 
and  apparel  articles  imported  from 
designated  Andean  Trade  Promotion 
and  Drug  Eradication  Act  (ATPDEA)  . 
beneficiary  countries.  Section 
204(b)(3)(B)(iii)  of  the  amended  ATPA 
provides  duty-  and  quota-free  treatment 
for  certain  apparel  articles  assembled  in 
ATPDEA  beneficiary  countries  from 
regional  fabric  and  components.  More 
specifically,  this  provision  applies  to  . 
apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  ATPDEA 
beneficiary  countries  from  fabrics  or 
from  fabric  components  formed  or  from 
components  knit-to-shape,  in  one  or 
more  ATPDEA  beneficiary  countries, 
from  yams  wholly  formed  in  the  United 
States  or  one  or  more  ATPDEA 
beneficiary  countries  (including  fabrics 
not  formed  from  yams,  if  such  fabrics 
are  classifiable  under  heading  5602  and 
5603  of  the  Harmonized  Tariff  Schedule 
(HTS)  and  are  formed  in  one  or  more 
ATPDEA  beneficiary  coimtries).  Such 
apparel  articles  may  also  contain  certain 
other  eligible  fabrics,  fabric 
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components,  or  components  knit-to- 
shape. 

For  the  one-year  period,  beginning  on 
October  1,  2003,  and  extending  through 
September  30,  2004,  preferential  tariff 
treatment  is  limited  under  the  regional 
fabric  provision  to  imports  of  qualifying 
apparel  articles  in  an  amount  not  to 
exceed  2.75  percent  of  the  aggregate 
square  meter  equivalents  of  all  apparel 
articles  imported  into  the  United  States 
in  the  preceding  12-raonth  period  for 
which  data  are  available.  For  the 
purpose  of  this  notice,  the  12-month 
period  for  which  data  are  available  is 
the  12 -month  period  that  ended  July  31, 
2003.  In  Presidential  Proclamation  7616, 
(published  in  the  Federal  Register  on 
November  5,  2002,  67  FR  67283):  the 
President  directed  CITA  to  publish  in 
the  Federal  Register  the  aggregate 
quantity  of  imports  allowed  during  each 
12-month  period. 

For  the  one-year  period,  beginning  on 
October  1,  2003,  and  extending  through 
September  30,  2004,  the  aggregate 
quantity  of  imports  eligible  for 
preferential  treatment  under  the 
regional  fabric  provision  is  548,823,093 
square  meters  equivalent.  This  quantity 
will  be  recalculated  for  each  subsequent 
year,  under  Section  204{b)(3)(B)(iii). 
Apparel  articles  entered  in  excess  of  this 
quantity  will  be  subject  to  otherwise 
applicable  tariffs. 

This  quantity  is  calculated  using  the 
aggregate  square  meter  equivalents  of  all 
apparel  articles  imported  into  the 
United  States,  derived  from  the  set  of 
Harmonized  System  lines  listed  in  the 
Annex  to  the  World  Trade  Organization 
Agreement  on  Textiles  and  Clothing 
(ATC),  and  the  conversion  factors  for 
units  of  measure  into  square  meter 
equivalents  used  by  the  United  States  in 
implementing  the  ATC. 

lames  C.  Leonard  ID, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.03-24061  Filed  9-18-03;  12:01  pm| 

BILLING  CODE  3S10-PR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Limitations  of  Duty-  and  Quota-Free 
Imports  of  Apparel  Articles  Assembled 
in  Beneficiary  Sut>-Saharan  African 
Countries  from  Regional  and  Third- 
Country  Fabric 

September  16,  2003. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Pu  )lishing  the  Fourth  12-Month 
Cap  on  Du  y-  and  Quota-Free  Benefits 


EFFECTIVE  l>ATE:  October  1,  2003. 

FOR  FURTHI  R  INFORMATION  CONTACT: 

Anna  Flaal  en,  International  Trade 

Specialist,  Office  of  Textiles  and 

Apparel,  U.S.  Department  of  Commerce, 

(202)  482-;  400. 

SUPPLEMEN  PARY  INFORMATION: 

Authority  Title  1.  Section  n2(b)(3)  of  the 
Trade  and  D  svelopment  Act  of  2000.  as 
amended  by  Section  3108  of  the  Trade  Act 
of  2002;  Prei  idential  Proclamation  7350  of 
October  4.  2  )00  (65  FR  59321);  Presidential 
Proclaniatio  i  7626  of  November  13,  2002  (67 
FR  69459). 

Title  I  of  the  Trade  and  Development 
Act  of  200(  >  (TDA  2000)  provides  for 
duty-  and  (  uota-free  treatment  for 
certain  texl  ile  and  apparel  articles 
imported  f  om  designated  beneficiary 
sub-Sahara  a  African  countries.  Section 
112(b)(3)  o  TDA  2000  provides  duty- 
and  quota-  ree  treatment  for  apparel 
articles  wli  ally  assembled  in  one  or 
more  bene  iciary  sub-Saharan  African 
countries  f  om  fabric  wholly  formed  in 
one  or  mor  3  beneficiary  countries  from 
yarn  origin  iting  in  the  U.S.  or  one  or 
more  bene  iciary  countries.  This 
preferentia  treatment  is  also  available 
for  apparel  articles  assembled  in  one  or 
more  lesse;  -developed  beneficiary  sub- 
Saharan  A  rican  countries,  regardless  of 
the  countr  of  origin  of  the  fabric  used 
to  make  su  :h  articles.  This  special  rule 
for  lesser-c  eveloped  countries  applies 
through  Se  atember  30.  2004.  TDA  2000 
imposed  a  }uantitative  limitation  on 
imports  eli  ^ible  for  preferential 
treatment  i  nder  these  two  provisions. 

The  Trac  e  Act  of  20G2  amended  TDA 
2000  to  ext  and  preferential  treatment  to 
apparel  as;  embled  in  a  beneficiary  sub- 
Saharan  A  rican  country  from 
componen  s  knit-to-shape  in  a 
beneficiarv  country  from  U.S.  or 
beneficiary  country  yarns  and  to  apparel 
formed  on  seamless  knitting  machines 
in  a  benefii  liary  country  from  U.S.  or 
beneficiary  country  yarns,  subject  to  the 
quantitativ  3  limitation.  The  Trade  Act  of 
2002  also  i  icreased  the  quantitative 
limitation  lut  provided  that  this 
increase  wi  )uld  not  apply  to  apparel 
imported  u  nder  the  special  rule  for 
lesser-dev6  loped  countries.  The  Trnde 
Act  of  200;  provides  that  the 
quantitativ  3  limitation  for  the  year 
beginning  i  Dctober  1,  2003  will  be  an 
amount  no  to  exceed  4.7931  percent  of 
the  aggrega  te  square  meter  equivalents 
of  all  appai  el  articles  imported  into  the 
United  Sta  es  in  the  preceding  12-month 
period  for  vhich  data  are  available.  Of 
this  overal  amount,  apparel  imported 
under  the  i  pecial  rule  for  lesser- 


developed  coimtries  is  limited  to  an 
amount  not  to  exceed  2.3571  percent  of 
apparel  imported  into  the  United  States 
in  he  preceding  12-month  period.  For 
the  purpose  of  this  notice,  the  most 
recent  12-month  period  for  which  data 
Eire  available  is  the  12-month  period 
ending  July  31,  2003. 

Presidential  Proclamation  7350 
directed  CITA  to  publish  the  aggregate 
quantity  of  imports  allowed  during  each 
12-month  period  in  the  Federal 
Register.  Presidential  Proclamation 
7626,  published  on  Nover  her  18,  2002, 
modified  the  aggregate  qu  .  atity  of 
imports  allowed  during  each  12-month 
period. 

For  the  one-year  period,  beginning  on 
October  1,  2003,  and  extending  through 
September  30,  2004,  the  aggregate 
quantity  of  imports  eligible  for 
preferential  treatment  under  these 
provisions  is  956,568,715  square  n^eters 
equivalent.  Of  this  amount,  470,411,241 
square  meters  equivalent  is  available  to 
apparel  imported  under  the  special  rule 
for  lesser-developed  countries.  These 
quantities  will  be  recalculated  for  each 
subsequent  year.  Apparel  articles 
entered  in  excess  of  these  quantities  will 
be  subject  to  otherwise  applicable 
tariffs. 

These  quantities  are  calculated«tising 
the  aggregate  square  m  ter  equivalents 
of  all  apparel  articles  imported  into  the 
United  States,  derived  from  the  set  of 
Harmonized  System  lines  listed  in  the 
Annex  to  the  World  Trade  Organization 
Agreement  on  Textiles  and  Clothing 
(ATC),  and  the  conversion  factors  for 
units  of  measure  into  square  meter 
equivalents  used  by  the  United  States  in 
implementing  the  ATC. 

fames  G.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  DOC.Q3-24062  Filed  9-18-03:  12:01  pm) 
BILLING  CODE  3510-DR-S 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
22, 2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 


Attention:  Karen  Lee,  Department  of 
Education,  Office  of  Management  and 
Budget,  725  17th  Street.  NW.,  Room 
10235,  New  Executive  Office  Building,   . 
Washington,  DC  20503  or  should  be 
electronically  mailed  to  the  Internet 
address  Karen_F._Lee@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Ofiicer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  16,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Type  of  Review:  Reinstatement. 

Title:  Presidential  Scholars  Program 
Application. 

Frequency:  Armually. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,600. 

Burden  Hours:  41,600. 

Abstract:  The  United  States 
Presidential  Scholars  Program  is  a 
national  recognition  program  to  honor 
outstanding  graduating  high  school 
seniors.  Candidates  are  invited  to  apply 
based  on  academic  achievements  on  the 
Scholastic  Assessment  Test  (SAT)  or 
American  College  Testing  (ACT) 
assessments,  or  on  artistic  merits  based 
on  participation  in  a  national  arts  talent 
search.  This  program  was  established  by 
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Presidential  Executive  Orders  11155 
and  12158. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  nimiber  2303.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
(202)  708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu  request. 

Comments  regarding  hiu-den  and/or 
the  collection  activity  requirements 
should  be  direct'  d  to  Katrina  Ingalls  at 
her  e-mail  address 

Katrina.Ingalls@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  03-24084  Filed  9-18-03;  12:01  pm] 
BILUNG  COO€  400(Mn-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOa-1 00-000.  et  at.] 

AmerGen  Energy  Company,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

September  12,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  AmerGen  Energy  Company,  LLC 

[Docket  No.  EG03-10O-O001 

Take  notice  that  on  September  9, 
2003,  AmerGen  Energy  Company,  LLC 
(AmerGen)  submitted  an  application  for 
Redetermination  of  Exemption 
Wholesale  Generator  status  pursuant  to 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935. 

Comment  Date:  September  24,  2003. 

2.  Lowell  Cogeneration  Company 
Limited  Partnership 

[Docket  NO.ER97-24 14-005] 

Take  notice  that  on  August  29,  2003. 
Lowell  Cogeneration  Company  Limited 
Partnership  (LCCP),  in  response  to  a 
request  from  the  Commission's  Staff, 


has  filed  an  amendment  to  its  July  1, 
2003.  triennial  market  power  update  to 
include  an  update  analysis  of 
transmission  market  power  and  barriers 
to  entry  issues. 

Comment  Date:  Septem.ber  18.  2003. 

3.  Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  ER03-692-002) 

Take  notice  that  on  September  5, 
2003,  Michigan  Electric  Transmission 
Company,  LLC  (METC)  submitted  for 
filing  a  revised  Facilities  Agreement 
with  City  of  Hart,  Michigan  in 
compliance  with  the  July  10  Order  of 
the  Federal  Energy  Regulatory 
Commission  in  the  above-captioned 
proceeding.  The  agreement  is  being 
submitted  as  a  service  agreement  under 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  open  access 
transmission  tariff  in  compliance  with 
that  order. 

METC  states  that  a  copy  was  served 
on  all  parties  compiled  on  the  official 
service  list. 

Comment  Date:  Septenjber  26,  2003. 

4.  New  England  Power  Pool 

[Docket  No.  ER03-1 287-000) 

Take  notice  that  on  September  3, 
2003.  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  changes  to  NEPOOL 
Market  Rule  1  and  its  Appendix  F.  The 
Participants  Committee  request  that 
these  changes  be  made  effective 
simultaneously  with  changes  filed  to  the 
Emergency  Energy  Agreement  between 
New  England  Participants  and  New 
York  Independent  System  Operator.  The 
effective  date  requested  for  that 
agreement  is  September  4.  2003. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  September  24.  2003. 

5.  Rocky  Mountain  Energy  Center,  LLC 

[Docket  No.  ER03-1 288-000] 

Take  notice  that  on  September  3. 
2003.  Rocky  Mountain  Energy  Center. 
LLC  (the  Applicant)  tendered  for  filing, 
under  Section  205  of  the  Federal  Power 
Act  (FPA),  a  request  for  authorization  to 
make  wholesale  sales  of  electric  energy, 
capacity,  replacement  reserves,  and 
emcillary  services  at  market-based  rates, 
to  reassign  transmission  capacity,  and  to 
resell  firm  transmission  rights. 
Applicant  proposes  to  own  and  operate 
a  nominally-rated  601  megawatt  gas- 
fired,  combined  cycle  electric  generating 
facility  in  Weld  County,  Colorado. 
Comment  Date:  September  24,  2003. 
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6.  Superior  Electric  Power  Corporation 

IDocket  No.  ER03-1 289-000) 

TakB  notice  that  on  September  4, 
2003,  Superior  Electric  Power 
Corporation  (SEPC)  tendered  for  filing 
pursuant  to  18  CFR  35.15  a  Notice  of 
Cancellation  of  its  Market-Based  Rate 
Schedule,  designated  as  FERC  Electric 
Tariff,  Original  Volume  No.  1,  Original 
Sheet  No.  1.  The  Rate  Schedule  was 
originally  accepted  for  filing  by  the 
Commission  on  October  23,  1995  in 
Docket  No.  ER95-1 747-000.  SEPC 
further  requests  an  effective  date  of 
October  1,  2003,  for  the  Notice  of 
Cancellation. 

Comment  Date:  September  25,  2003. 

7.  New  England  Power  Pool 

(Docket  No.  ER03-1 290-000) 

Take  notice  that  on  September  3, 
2003,  the  New  England  Power  Pool 
(NEPOOL)  Participants  and  the  New 
York  Independent  System  Operator,  Inc. 
(NYISO)  filed  for  approval  their 
Emergency  Energy  Transactions 
Agreement  (Agreement).  The  NEPOOL 
Participants  and  NYISO  request  that  the 
Agreement  be  made  effective  on 
September  4,  2003. 

The  NEPOOL  Participants  state  that 
copies  of  these  materials  were  sent  to 
the  governors  and  the  electric  utility 
regulatory  agencies  for  New  York  and 
the  six  New  England  states  which 
comprise  the  NEPOOL  Control  Area, 
and  the  New  England  Conference  of  • 
Public  Utilities  Commissioners,  Inc. 

Comment  Date:  September  25,  2003. 

8.  Southern  California  Edison  Company 

[Docket  No.  ER03-1291-000) 

Take  notice  that  on  September  4, 
2003,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  a 
Letter  Agreement  between  SCE  and  the 
Wintec  Energy,  Ltd.  (Wintec).  SCE  states 
that  the  puipose  of  the  Letter  Agreement 
is  to  provide  an  interim  arrangement 
pursuant  to  which  SCE  will  commence 
the  engineering,  design,  and 
procxuement  of  material  and  equipment 
for  intercoimection  facilities  and 
distribution  system  facilities  required  to 
provide  interconnection  of  and 
Distribution  Service  to  the  Wintec  III 
Project,  an  11.57  MW  wind  generating 
project  proposed  to  be  developed  by 
Wintec  near  SCE's  Palm  and  Dillon 
Substations. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Wintec. 

Comment  Date:  September  25,  2003. 


9.  Florida  )  'ower  &  Light  Company 


Rale 

n 

f  jri 


(Docket  No. 

Take 
2003, 
(FPL)  filed 
Electric 
No.  7  (Tan 
providing 
in  markets 
and  resale 
under  the 
applicable 
power  at 
proposed 
existing 
sale  of 
within 
this  filing 
Florida 

Commen 


i:R03-l  292-000 
not  ce  that  on  September  4, 
Flori  la  Power  &  Light  Company 
miendments  to  its  FERC 
Schedule,  Original  Volume 
and  Code  of  Conduct 
sales  of  ancillary  services 
jutside  of  peninsular  Florida 
firm  transmission  rights 
Commission's  standard  terms 

o  parties  authorized  to  sell 
m  irket-based  rates.  The 
a  nendments  maintain  the 
Taf  iff  prohibition  against  the 
at  market-based  rates 
pen^sular  Florida.  A  copy  of 

been  served  on  the 
Public  Service  Commission. 
Date:  September  25,  2003. 


10.  NED  To  ledo-Gen  LLC 


IDocket  No. 


:R03-1 293-000) 


Take  not:  ce  that  on  September-5, 
2003,  NEO  Toledo-Gen  LLC  tendered  for 
filing  pursi|ant  to  Section  35.15  of  the 
Commissioi's  regulations,  18  CFR 
35.15,  noti(  es  canceling  NEO  Toledo- 
Gen  LLC's   ^RC  Electric  Tariff,  Original 
Volume  No  1  and  Service  Agreement 
No.  1  undei  the  tariff.  NEO  Toledo-Gen 
LLC  reques  s  that  the  cancellations  be 
made  effect  ive  September  5,  2003. 

Date:  September  26,  2003. 


Commen 

11.  Niagara 
Corporatiop 


era 


[Docket  .No. 

Take 
2003,  Niagi 
Corporatioi 
(Niagara 
pursuant  to 
Commissio  i 
35.15,  a  No 
Schedule 
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Vol.  No.  1. 
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1  :R03-1  295-000) 
notice  that  on  September  5, 
Mohawk  Power 
,  a  National  Grid  Company 
Mohawk)  tendered  for  filing 
Section  35.15  of  the 
s  regulations,  18  CFR 
ice  of  Cancellation  of  Rate 

312  under  Niagara 
ERC  Electric  Tariff,  Original 
Niagara  Mohawk  requests 
No  ice  of  Cancellation  be 
efffctive  as  of  November  1, 


No 


of 


2003. 

Niagara 
copies  of 
upon  the 
under  Rate 
Authority 
its  custome : 
Cooperativ( 
New  York 
Operator, 
Service 

Commen 


12.  Central 
Corporatioi  i 


[Docket  No. 

Take  notice 
Central  Hu(  son 


Mohawk  Power 

,  a  National  Grid  Company 


N  lohawk  states  it  has  served 
th  e  Notice  of  Cancellation 
ci  stomer  receiving  service 
Schedule  No.  312,  the  Power 
the  State  of  New  York  and 
,  Oneida-Madison  Electric 
Inc.,  as  well  as  upon  the 
I  ^dependent  System 
a  id  the  New  York  Public 
Coi  imission. 


Date:  September  26,  2003. 


Hudson  Gas  &  Electric 


:R03-1  297-000] 

that  on  September  5,  2003 
Gas  &  Electric 


Corporation  (Central  Hudson)  tendered 
for  filing  a  Notice  of  Cancellation  of 
Rate  Schedule  FFJIC  No.  57,  The  Rate 
Schedule  was  filed  in  Docket  No.  ER80- 
471-OOOwith  an  effective  date  of  July  1, 
1980. 

Central  Hudson  states  that  the 
contract  was  terminated  in  accordance 
with  its  terms  as  a  result  of  the  sale,  on 
January  30,  2001,  of  the  Central  Hudson 
electric  generation  units  designated  in 
the  contract.  Central  Hudson  requests 
waiver  on  the  notice  requirements  set 
forth  in  18  CFR  35.11  of  the  regulations 
to  permit  the  notice  of  cancellation  to  be 
effective  February  1,  2001. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Consolidated 
Edison  Company  of  New  York,  Inc.,  and 
the  State  of  New  York  Public  Service 
Commission. 

Comment  Date:  September  26,  2003. 

13.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER03-1 298-000) 

Take  notice  that  on  September  5,  2003 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
for  filing  a  Notice  of  Cancellation  of 
Rate  Schedule  FERC  No.  58.  This  Rate 
Schedule  was  filed  in  Docket  No.  ER80- 
477-000  with  an  effective  date  of  July  1, 
1980. 

Central  Hudson  states  that  the 
contract  was  terminated  in  accordance 
with  its  terms  as  a  result  of  the  sale,  on 
January  30,  2001,  of  the  Central  Hudson 
electric  generation  units  designated  in 
the  contract.  Central  Hudson  requests 
waiver  on  the  notice  requirements  set 
forth  in  18  CFR  35.11  of  the  regulations 
to  permit  the  notice  of  cancellation  to  be 
effective  February  1,  2001. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  PSEG  Energy 
Resources  &  Trade  LLC  and  the  State  of 
New  York  Public  Service  Commission. 

Comment  Date:  September  26,  2003. 

14.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER03-1 299-000] 

Take  notice  that  on  September  5,  2003 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
for  filing  a  Notice  of  Cancellation  of 
Rate  Schedule  FERC  No.  59.  This  Reate 
Schedule  was  filed  in  Docket  No.  ER80- 
496-000  with  an  date  of  effective  July  1, 
1980. 

Central  Hudson  states  that  the 
contract  was  terminated  in  accordance 
with  its  terms  as  a  result  of  the  sale,  on 
January  30,  2001,  of  the  Central  Hudson 
electric  generation  units  designated  in 
the  contract.  Central  Hudson  requests 
waiver  on  the  notice  requirements  set 
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forth  in  18  CFR  35.11  of  the  regulations 
to  permit  the  notice  of  cancellation  to  be 
effective  February  1,  2001. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Philadelphia 
Electric  Company  and  the  State  of  New 
York  Public  Service  Commission. 

Comment  Date:  September  26,  2003. 

15.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER03-1 300-000] 

Take  notice  that  on  September  5.  2003 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
for  filing  a  Notice  of  Cancellation  of 
Rate  Schedule  FERC  No.  60.  This  Rate 
Schedule  was  filed  in  Docket  No.  ER80- 
548-000,  with  an  effective  date  of  July 
1,  1980. 

Central  Hudson  states  that  the 
contract  was  terminated  in  accordance 
with  its  terms  as  a  result  of  the  sale,  on 
January  30,  2001,  of  the  Central  Hudson 
electric  generation  units  designated  in 
the  contract.  Central  Hudson  requests 
waiver  on  the  notice  requirements  set 
forth  in  18  CFR  35.11  of  the  regulations 
to  permit  the  notice  of  cancellation  to  be 
effective  February  1,  2001. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Northeast 
Utilities  Service  Co.  and  the  State  of 
New  York  Public  Service  Commission. 

Comment  Date:  September  26,  2003. 

16.  Reliant  Energy  Desert  Basin,  LLC 

[Docket  NO.ER03-1301-000] 

Take  notice  that  on  September  5, 
2003,  Reliant  Energy  Desert  Basin,  LLC 
(Desert  Basin)  tendered  for  filing 
pursuant  to  Section  35.15  of  the 
Commission's  regulations,  18  CFR 
35.15,  a  Notice  of  Cancellation  of 
Service  Agreement  No.  2  imder  FERC 
Electric  Tariff  No.  1  between  Desert 
Basin  and  Salt  River  Project  Agricidtural 
Improvement  and  Power  District. 

Comment  Date:  September  26,  2003. 

17.  Cinergy  Services,  Inc. 

[Docket  No.  ER03-1 302-000] 

Take  notice  that  on  September  5, 
2003.  Cinergy  Services,  Inc.(Cinergy),  on 
behalf  of  PSI  Energy,  Inc.,  a  Cinergy 
Corp.  utility  operating  company, 
tendered  for  filing  a  Notice  of 
TerminatioQ»of  an  Interconnection 
Agreement  (lA)  and  Facility 
Construction  Agreement  (FCA)  between 
Cinergy  and  Duke  Energy  Knox,  LLC. 
Cinergy  states  that  termination  of  the  lA 
and  FCA  has  been  mutually  agreed  to  by 
Cinergy  and  Duke  Energy  Knox,  LLC. 


Comment  Date:  September  26,  2003. 

18.  Cinergy  Services,  Inc. 

[Docket  No.  ER03-1 303-000] 

Take  notice  that  on  September  5, 
2003,  Cinergy  Services,  Inc.(Cinergy),  on 
behalf  of  PSI  Energy,  Inc.,  a  Cinergy 
Corp.  utility  operating  company, 
tendered  for  filing  a  Notice  of 
Termination  of  an  Interconnection 
Agreement  (lA)  and  FaciUty 
Construction  Agreement  (FCA)  between 
Cinergy  and  Cogentrix  Lawrence 
County,  LLC.  Cinergy  states  that 
termination  of  the  lA  and  FCA  has  been 
mutually  agreed  to  by  Cinergy  and 
Cogentrix  Lawrence  County,  LLC. 
Comment  Date:  September  26,  2003. 

19.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER03-1 304-000] 

Take  notice  that  on  September  5, 
2003,  Niagara  Mohawk  Power 
Corporation,  a  National  Grid  Company 
(Niagara  Mohawk),  tendered  for  filing 
Service  Agreement  No.  325  (Service 
Agreement)  between  Niagara  Mohawk 
and  The  Village  of  Solvay,  New  York 
(Solvay)  imder  the  New  York 
Independent  System  Operator's  FERC 
Electric  Tariff,  Original  Volume  No.l. 
Niagara  Mohawk  states  that  under  the 
Service  Agreement,  it  will  provide  inter- 
connection service  to  Solvay  for  the 
planned  Lakeland  substation. 

Comment  Date:  September  26,  2003. 

20.  Calpine  Energy  Services,  L.P. 

[Docket  No,  ER03-1 305-000) 

Take  notice  that  on  September  5, 
2003,  Calpine  Energy  Services,  L.P.  (the 
Applicant)  tendered  for  filing,  under 
Section  205  of  the  Federal  Power  Act,  a 
rate  schedule  for  reactive  power  from 
the  Ontelaunee  Energy  Center. 
Applicant  states  that  it  proposes  to  sell 
reactive  power  to  PJM  Interconnection, 
L.L.C.  from  the  Ontelaunee  Energy 
Center  at  the  same  rate  as  has  previously 
been  accepted  by  the  Conunission. 
Comment  Date:  September  26,  2003. 

21.  Tampa  Electric  Company 

[Docket  No.  ER03-1 306-000] 

Take  notice  that  on  September  5, 
2003,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  notice  oj 
cancellation  of  a  rate  schedule  of  an 
agreement  to  provide  non-firm 
transmission  service  between  Tampa 
Electric  and  Seminole  Electric 
Cooperative,  Inc.  (Seminole).  Tampa 
Electric  proposes  that  the  cancellation 
be  made  effective  on  November  1,  2003. 


Tampa  Electric  states  that  copies,  of 
the  filing  have  been  served  on  Seminole 
and  the  Florida  Public  Service 
Commission. 

Comment  Date:  September  26,  2003. 

22.  Central  Maine  Power  Company 

[Docket  No.  ER03-1 307-000]  Please  take 
notice  that  on  September  5,  2003.  Central 
Maine  Power  Company  (CMP)  tendered  for 
filing  an  unexecuted  Interconnection 
Agreement  entered  into  with  Androscoggin 
Reservoir  Company,  and  an  Agreement  for 
Lease  of  Transmission  Line.  Service  under 
the  interconnection  agreement  will  be 
provided  pursuant  ^o  CMP's  Open  Access 
Transmission  Tariff,  designated  rate  schedute 
CMP— FERC  Electric  Tariff,  Fifth  Revised 
Volume  No.  3,  Original  Service  Agreement 
Number  193.  The  transmission  line  lease  is 
designated  by  CMP  as  FERC  Original  Rate 
Schedule  No.  202. 

Comment  Date.' September  26,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211  • 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc,  03-24149  Filed  9-18-03;  12:01  pm] 
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DEPARTMENT  OF  ENERGY 

[Docket  No.  EL02-121-006,  et  al.] 

Federal  Energy  Regulatory 
Commission  Occidental  Chemical 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Filings 

September  11,2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Occidental  Chemical  Corporation  v. 
PJM  Interconnection,  L.L.C.  and 
Ewlmarva  Power  &  Light  Company 

[Docket  No.  EL02-121-O06I 

Take  notice  that  on  September  5, 
2003.  PJM  hiterconnection,  L.L.C. 
tendered  for  filing  a  Refund  Report. 

Comment  Date:  October  6.  2003. 

2.  TransAlta  Energy  Marketing  (U.S.) 
Inc.  V.  Bonneville  Power 
Administration 

[Docket  No.  EL03-1 25-001 1 

Take  notice  that  on  August  22,  2003, 
Bonneville  Power  Administration 
(Bonneville)  submitted  for  filing  a  report 
pursuant  to  the  Commission's  request 
for  information. 
•    Comment  Date;  September  22,  2003. 

3.  The  Public  Service  Commission  of 
Maryland;  Maryland  Office  of  People's 
Counsel  v.  Mirant  Americas  Energy 
Marketing,  LP 

(Docket  No.  EL03-226-000] 

Take  notice  that  on  September  8, 
2003,  the  Public  Service  Commission  of 
Maryland  and  the  Maryland  Office  of 
People's  Counsel  filed  a  petition  for 
declaratory  order  pursuant  to  Rule  207 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.207. 
Petitioners  seek  a  declaratory  order  from 
the  Federal  Energy  Regulatory 
Commission  declaring  that  Mirant 
Americas  Energy  Meirketing,  LP  must 
continue  to  perform  pursuant  to  a 
wholesale  power  agreement  between 
Mirant  and  The  Potomac  Electric  Power 
Company. 

The  Petitioners  states  that  copies  of 
the  filing  were  served  on  Mirant  and 
other  potentially  affected  entities  by 
electronic  mail. 

Comment  Date:  September  18,  2003. 

4.  Aquila,  Inc. 

[Docket  Nos.'ES03-43-001  and  ES03-43- 
002] 

Take  notice  that:  (1)  on  August  8, 
2003,  in  Docket  No.  ES03-43-001, 
Aquila,  Inc.  (Aquila)  supplemented  its 


20C3 


July  25, 

43-000;  an< 

29  and  Sep!  ember 

No.  ES03 

filings  in  response 

issued  on 

Director  of 

Market  Devfelopment 

above-refen  meed 


Augus 


filing  in  Docket  No.  ES03- 
(2)  on  August  27,  28  and 
9,  2003,  in  Docket 
.  Aquila  tendered 
to  a  data  request 
St  21,  2003,  by  the 
1  he  Division  of  Tariffs  and 
-Central,  in  the 
docket. 


Commeni 
5.  Midwest 


Date:  September  29,  2003. 
ndependent  Transmission 


System  Opi  rator,  Inc. 

[Docket  No.  I  S03-56-000] 

Take  noti  :e  that  on  September  3, 
2003,  Midwest  Independent 
Transmissi(  m  System  Operator,  Inc. 
(Midwest  IS  O)  submitted  an  application 
pursuant  to  Section  204  of  the  Federal 
Power  Act  s  eeking  authorization  to 
issue  up  to  kl25  million  in  unsecured 
senior  note! . 

Midwest  SO  also  requests  a  waiver 
from  the  Commission's  competitive 
bidding  anc  negotiated  placement 
requiremenis  at  18  CFR  34.2. 

Commeni  Date:  October  1,  2003. 
Standard  P  iragraph 

Any  persi  m  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Ene  rgy  Regulatory  Commission, 
888  First  Steet,  NE.,  Washington,  DC 
20426,  in  a(  cordance  with  Rules  211 
and  214  of  (he  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  jy  the  Commission  in 
determininj  the  appropriate  action  to  be 
taken,  but  v  ill  not  serve  to  make 
protestants  jarties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  fiotion  to  intervenr  All  such 
motions  or  Protests  should  be  tiled  on 
or  before  th ;  comment  date,  and,  to  the 
extent  appl  cable,  must  be  served  on  the 
applicant  aj  id  on  any  other  person 
designated  i  )n  the  official  service  list. 
This  filing  i  s  available  for  review  at  the 
Commissioi  i  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  d<  icket  number  excluding  the 
last  three  di  gits  in  the  docket  number 
filed  to  acc«  ss  the  document.  For 
assistance,  ( :all  (202)  502-8222  or  TTY. 
(202)  502-8559.  Protests  and 
interventioi  is  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.20  )l(a)(l)(iii)  and  the 
instruction!  on  the  Commission's  Web 
site  under  t  le  "e-Filing"  link.  The 


Commission  strongly  encom-ages ' 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24150  Filed  9-18-03: 12:01  pm] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2210-087] 

Appalachian  Power  Company;  Notice 
of  Availability  of  Environmental 
Assessment 

September  15,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  staff  of  the  Office 
of  Energy  Projects  has  prepared  an 
Environmental  Assessment  (EA)  for  an 
application  requesting  Commission 
approval  to  permit  Willard  Construction 
of  Roanoke  Valley,  Inc.  (permittee)  to 
install  and  operate  four  stationary  docks 
with  12  covered  boat  slips  and  two 
floating  docks  each  for  a  total  of  forty- 
eight  boat  slips  and  eight  floating  slips 
at  South  Pointe  Condominiums  at  The 
Waterfront.  No  dredging  is  planned  as 
part  of  this  proposal.  The  Smith. 
Mountain  Project  is  located  on  the 
Roanoke  and  Blackwater  Rivers  in 
Bedford,  Campbell,  Pittsylvania, 
Franklin,  and  Roanoke  Counties, 
Virginia. 

The  EA  contains  the  staSFs  analysis  of 
the  potential  environmental  impacts  of 
the  proposal  and  concludes  that 
approval  of  the  proposal  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room,  or  it  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  nimiber  (prefaced  by  P- 
)  and  excluding  the  last  three  digits,  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  csril  (202) 
502-8222  or  (202)  502-8659  (for  TTY). 

For  further  information,  contact 
Heather  Campbell  at  202-502-6182. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24151  Filed  9-18-03;  12:01  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0097;  FRL-7561-8] 

Agency  Information  Collection 
Activities;  Submission  to  OIMB  for 
Review  and  Approval;  Comment 
Request;  Mobile  Air  Conditioner 
Retrofitting  Program,  EPA  iCR  Number 
1774.03, 0MB  Control  Number  2060- 
0350 

AGENCY:  Environmental  F^otection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  September  30,  2003.  Under 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB.  This  ICR 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  October  22, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0097,  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r-Docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Mail  Code  6102T,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460,  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Godwin,  Global  Programs 
Division,  Office  of  Atmospheric 
Programs,  Mail  Code  6205 J, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
564-3517;  fax  number:  (202)  565-2155; 
e-mail  address:  Godwin.Dave@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  27,  2003  (68  FR  38322),  EPA 
sought  comments  on  this  ICR  pursuant 


to  5  CFR  1320.8(d).  EPA  received  one 
comment  (two  are  shown  on  the 
EDOCKET  site;  however,  one  is  an  exact 
duplicate  of  the  other).  The  comment 
requested  clarification  on  five  points; 
these  are  addressed  individually  in  the 
supporting  statement. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0097,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  nmnber 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov/ 
edocket. 

Title:  Mobile  Air  Conditioner 
Retrofitting  Program. 

Abstract:  Section  612  of  the  Clean  Air 
Act  (CAA)  requires  EPA  to  promulgate 
rules  making  it  unlawful  to  replace  any 


ozone-depleting  substance  with  any 
substitute  that  the  Administrator 
determines  may  present  adverse  effects 
to  human  health  or  the  environment 
where  the  Administrator  has  identified 
an  alternative  that  (1)  reduces  the 
overall  risk  to  human  health  and  the 
environment,  and  (2)  is  currently  or 
potentially  avsiilable.  In  1994,  the 
Significant  New  Alternatives  Policy 
(SNAP)  Program  was  enacted,  enabling 
the  Agency  to  review  available 
substitutes  for  ozone-depleting 
substances  and  determine  their 
acceptability.  The  SNAP  program 
includes  review  of  potential  alternatives 
to  ozone-depleting  refrigerants  used  for 
air  conditioning  motor  vehicles.  EPA  is 
concerned  that  the  existence  of  several 
substitutes  in  this  end-use  may  increase 
the  likelihood  of  significant  refrigerant 
cross-contamination  and  potential 
failure  of  both  air  conditioning  systems 
and  recovery/recycling  equipment.  In 
addition,  continuing  the  smooth 
transition  to  the  use  of  substitutes 
strongly  depends  on  the  continued 
purity  of  the  recovered,  recycled  and/or 
reclaimed  R-12  supply.  The  purpose  of 
this  Information  Collection  Request 
(ICR)  is  to  estimate  the  burden 
associated  with  the  40  Code  of  Federal 
RiBgulations  (CFR)  part  82  requirement 
that  service  technicians  label  mobile  air 
conditioners  with  information  about 
new  refrigerants  when  they  retrofit  a 
system.  These  labels  acknowledge  that 
the  retrofitting  has  been  completed  and 
that  the  mobile  air  conditioner  should 
no  longer  use  chlorofluorocarbon  (CFC) 
refiigerant.  In  addition,  the  labels 
provide  essential  information  to 
technicians  about  the  specific 
refiigerant  used  in  the  air  conditioning 
system.  The  following  information  is 
required  on  the  label: 

•  The  name  and  address  of  the 
technician  and  the  company  performing 
the  retrofit. 

•  The  date  of  the  retrofit. 

•  The  trade  name,  charge  amount, 
and,  when  applicable,  the  numerical 
designation  of  the  refrigerant  as 
determined  under  the  latest  version-of 
Standard  34  of  the  American  Society  of 
Heating,  Refrigerating,  and  Air- 
conditioning  Engineers  (ASHRAE).  Inc. 

•  The  type,  manufacturer,  and 
amount  of  lubricant  used. 

•  If  the  refrigerant  is  or  contains  an 
ozone-depleting  substance,  the  phrase 
"ozone  depleter". 

•  If  the  refrigerant  displays 
flammability  limits  as  measured 
according  to  latest  version  of  Standard 
E681  of  the  American  Society  for 
Testing  and  Materials  (ASTM) 
International,  the  statement  "This 
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refrigerant  is  FLAMMABLE.  Take 
appropriate  precautions." 
This  information  assists  the  technician 
in  avoiding  service  practices  that  might 
result  in  cross-contamination,  system 
failure  and/or  system  performance 
degradation.  Responses  to  the  collection 
information  are  mandatory  (section  612 
of  the  CAA  and  40  CFR  part  82). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  5  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  tq  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
*  Respondents/Affected  Entities:  New 
and  used  car  dealers.  Gas  service 
stations,  Top  and  body  repair  shops,  ■ 
General  automotive  repair  shops,  and 
Automotive  repair  shops  not  elsewhere 
classified,  including  air  conditioning 
and  radiator  specialty  shops. 

Estimated  Number  of  Respondents: 
87.000. 

Frequency  of  Response:  Once  per  and 
upon  retrofit  of  a  motor  vehicle  air 
conditioner. 

Estimated  Total  Annual  Hour  Burden: 
83,333  hours. 

Estimated  Total  Annual  Cost: 
$5,933,333,  which  includes  $100,000 
annualized  capital  or  O&M  costs  and 
$5,833,333  labor  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  333,334  hours  per  year  in 
the  total  estimated  burden  currently 
identified  in  the  OMB  Inventory  of 
Approved  ICR  Burdens.  The  decrease  is 
because  the  EPA  estimates  fewer  CFC- 
12  motor  vehicle  air  conditioners  will 
be  retrofitted  in  the  next  three  years 
than  the  previous  three  years. 


Dated:  September 

Doreen  Star  ing, 

Acting  Director, 
Division. 

[FR  Doc.  03 

BILUNG  COOE 


11,  2003. 
■.  Collection  Strategies 
24008  Filed  9-18-03;  12:01  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-|0073;  FRL-7561-9] 

Agency  Iniormation  Collection 
Activities;  Submission  to  OMB  for 
Review  anji  Approval;  Comment 
Request;  Qistribution  of  Offsite 
Consequence  Analysis  Information 
Under  Section  112(r)(7KH)  of  the  Clean 
Air  Act  (CAA),  EPA  ICR  Number 
1 981 .02,  OMB  Control  Number  2050- 
0172 

agency:  Ee  vironmental  Protection 
Agency;  (E  'A). 
ACTION:  No  ice. 


SUMMARY: 

Paperwork 
3501  et 
that  an 
(ICR)  has 
of 


n 


seq.) 


ail 


review  and 
to  renew 
collection 
expire  on 
regulations , 
conduct  or 
informatio 
pending  at 
nature  of 
its  estimated 


DATES; 

submitted 
2003. 


compliance  with  the 
Reduction  Act  (44  U.S.C. 
,  this  document  announces 
Information  Collection  Request 
forwarded  to  the  Office 
Managei^ent  and  Budget  (OMB)  for 
approval.  This  is  a  request 
existing  approved 
This  ICR  is  scheduled  to 
Qctober  31,  2003.  Under  OMB 
the  Agency  may  continue  to 
sponsor  the  collection  of 
while  this  submission  is 
OMB.  This  ICR  describes  the 
information  collection  and 
burden  and  cost. 


tie 


Adc  itional  comments  may  be 
I  m  or  before  October  22, 


addresses!  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0073  to  (1)  EPA  online  using 
EDOCKET  our  preferred  method),  by  e- 
mail  to  a-a  \d-r-Docket@epa.gov,  or  by 
mail  to:  EP  \  Docket  Center, 
Environme  ital  Protection  Agency,  Air 
Docket,  Ma  ilcode  6102T,  1200 
Pennsylvai  ia  Ave.,  NW.,  Washington, 
DC  20460.  md  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attsntion:  Desk  Officer  for  EPA, 
725  17th  SJreet,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER 

Jacob,  Maifcode 

Protection 

Ave..  NW. 

telephone 

number: 

jacob.sicyi 


INFORMATION  CONTACT:  Sicy 
5 104 A,  Environmental 
i\gency,  1200  Pennsylvania 
Washington,  DC  20460; 
number:  (202)  564-8019;  fax 

564-8233;  e-mail  address: 
iepa.gov. 


(2  32) 


SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procediu-es  prescribed  in  5  CFR  1320.12. 
On  May  12,  2003,  (68  FR  25367),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  imder  Docket  ID  No.  OAR- 
2003-0073,  which  is  available  for  pubfic 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  emd  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  otlier  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosvu^  is  otherwise 
restricted  by  statute,  is'not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Distribution  of  Offsite 
Consequence  Analysis  Information 
under  Section  112(r)(7)(H)  of  the  Clean 
Air  Act  (CAA). 

Abstract:  This  ICR  is  the  renewal  of 
the  ICR  developed  for  the  final  rule. 
Accidental  Release  Prevention 
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Requirements;  Risk  Management 
Programs  Under  the  Clean  Air  Act 
Section  112(r){7):  Distribution  of  Off-Site 
Consequence  Analysis  Information. 
CAA  section  112(r)(7)  required  EPA  to 
promulgate  reasonable  regulations  and 
appropriate  guidance  to  provide  for  the 
prevention  and  detection  of  accidental 
releases  and  for  responses  to  such 
releases.  The  regulations  include 
requirements  for  submittal  of  a  risk 
management  plan  (RMP)  to  EPA.  The 
RMP  includes  information  on  offsite 
consequence  analyses  (OCA)  as  well  as 
other  elements  of  the  risk  management 
program. 

On  August  5,  1999,  the  President 
signed  the  Chemical  Safety  Information, 
Site  Security,  and  Fuels  Regulatory 
Relief  Act  (CSISSFRRA).  The  Act 
required  the  President  to  promulgate 
regulations  on  the  distribution  of  OCA 
information  (CAA  section 
112(r)(7)(H)(ii)).  The  President  delegated 
to  EPA  and  the  Department  of  Justice 
(DOJ)  the  responsibility  to  promulgate 
regulations  to  govern  the  dissemination 
of  OCA  information  to  the  public.  The 
final  rule  was  published  on  August  4, 
2000  (65  FR  48108).  The  regulations 
imposed  minimal  requirements  on  the 
public,  state  and  local  agencies  that 
request  OCA  data  from  EPA.  The  state 
and  local  agencies  who  decide  to  obtain 
OCA  information  must  send  a  written 
request  on  their  official  letterhead  to 
EPA  certifying  that  they  are  covered 
persons  under  Public  Law  106—40,  and 
that  they  will  use  the  information  for 
official  use  only.  EPA  will  then  provide 
paper  copies  of  OCA  data  to  those 
agencies  as  requested.  The  rule 
authorizes  and  encourages  state  and 
local  agencies  to  set  up  reading  rooms. 
The  local  reading  rooms  would  provide 
read-only  access  to  OCA  information  for 
all  the  sources  in  the  LEPC's  jiu-isdiction 
and  for  any  soiu-ce  where  the  vulnerable 
zone  extends  into  the  LEPC's 
jurisdiction. 

Members  of  the  public  requesting  to 
view  OCA  information  at  federal 
reading  rooms  would  be  required  to  sign 
in  and  self  certify.  If  asking  for  OCA 
information  from  federal  reading  rooms 
for  the  facilities  in  the  area  where  they 
live  or  work,  they  would  be  required  to 
provide  proof  that  they  live  or  work  in 
that  area.  Members  of  the  public  are 
required  to  give  their  names,  telephone 
number,  and  the  names  of  the  facilities 
for  which  OCA  information  is  being 
requested,  when  they  contact  the  central 
office  to  schedule  an  appointment  to 
view  OCA  information.    , 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 


control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  For  this  ICR 
period,  EPA  estimates  a  total  of  3,270 
hours  (annually)  for  local  agencies 
requesting  OCA  data  from  EPA  and 
providing  read-only  access  to  the 
public.  For  the  state  agencies,  the  total 
annual  burden  for  requesting  OCA  data 
from  EPA  and  providing  read-only 
access  to  the  public,  is  3,816  hours.  For 
the  public  to  display  photo 
identification,  sign  a  sign-in  sheet, . 
certify  that  the  individual  has  not 
received  access  to  OCA  information  for 
more  than  10  stationary  sources  for  that 
calendar  month,  and  to  request 
information  from  the  vulnerable  zone 
indicator  system  (VZIS),  EPA  estimates 
a  total  of  8,754  hours  annually.  The  total 
burden  for  the  members  of  the  public, 
state  and  local  agencies  is  15,840  hours 
and  $413,380  annually. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  genJerate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Individuals,  and  State,  Local,  or  Tribal 
Govemment. 

Estimated  Number  of  Respondents: 
4,417. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
15,840  hours. 

Estimated  Total  Annua]  Cost: 
$414,380,  which  includes  $1,000  of 
operations  and  maintenance  costs. 

Changes  in  the  Estimates:  A  decrease 
in  bm-den  of'83,678  hours  from  the 
previous  ICR.  This  is  due  to  using  actual 
data  of  the  state  and  local  officials 
requesting  OCA  data.  The  previous  ICR 
estimated  that  all  50  states  plus  U.S. 
territories  and  D.C.  and  at  least  1,000  of 
the  1,500  active  LEPCs  will  be 
requesting  OCA  data.  However,  only  9 
LEPCs  and  18  states  have  requested 
OCA  data,  therefore,  EPA  only  assumed 
that  1  %  of  the  1 500  LEPCs  (1 5  LEPCs) 


may  request  OCA  data  in  the  next  three 
years  covered  by  the  ICR.  Also,  in  this 
ICR,  EPA  assumed  that  only  18  more 
states  may  request  OCA  data  from  EPA. 
The  public  burden  and  costs  have  also 
decreased  from  the  previous  ICR.  due  to 
the  actual  number  of  people  that  have 
visited  the  federal  reading  rooms  or 
made  inquiries  in  the  VZIS.  The 
previous  ICR  estimated  capital  costs  for 
50  state  agencies  and  15Qft  LEPCs  to  be 
$125,000  for  purchasing  computer 
equipment  to  operate  the  VZIS.  The  cost 
was  annualized  assuming  the 
equipment  is  depreciated  over  five 
years.  Although  we  estimated  that  50 
states  will  take  on  the  responsibility  of 
making  the  OCA  data  available  to  the 
public,  only  18  states  and  9  LEPCs  have 
requested  OCA  data  from  EPA.  So.  in 
this  ICR,  EPA  made  a  conservative 
estimate  that  18  more  states  and  15  ' 
more  LEPCs  may  request  OCA  data. 
Since  EPA  did  estimate  capital  cost  for 
50  states  and  1,500  LEPCs  in  the 
previous  ICR.  this  ICR  does  not  include 
any  additional  capital  cost.  Therefore, 
the  capital  cost  has  decreased  from 
previous  ICR  ($125,000)  to  zero. 

Dated:  September  11,  2003. 
Doreen  Sterling, 

Acting  Director,  Collection  Strategies 
Division. 

[FR  Doc.  03-24009  Filed  9-18-03;  12:01  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7563-2] 

Guidance  on  Selecting  the  Appropriate 
Age  Groups  for  Assessing  Childhood 
Exposures  to  Environmental 
Contaminants  (Extemai  Review  Draft); 
Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  and 
opportunity  for  public  comment. 

summary:  The  U.S.  Environtoental 
Protection  Agency  (EPA)  is  announcing 
a  60-day  public  comment  period  for  the 
draft  document  entitled  Guidance  on 
Selecting  the  Appropriate  Age  Groups 
for  Assessing  Childhood  Exposuires  to 
Environmental  Contaminants.  The 
document  is  intended  to  provide 
guidance  to  EPA  scientists  on  the 
appropriate  age  groups  to  consider 
when  assessing  childhood  exposure  and 
potential  dose  to  environmental 
contaminants. 

DATES:  Comments  must  be  received  by 
November  21,  2003. 
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ADDRESSES:  The  draft  is  available  via  the 
Internet  at  http://cfpub2.epa.gov/ncea/ 
raf/recordisplay.  cfm  ?deid=5588  7. 
Conoments  may  be  submitted 
electronically,  by  mail,  or  in  person,  as 
described  in  the  instructions  under 
Supplementary'  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Brower,  Risk  Assessment 
Forum  Staff  (8601D),  1200  Pennsylvania 
Ave.  NW,  Waskington,  DC  20460- 
telephone:  202-564-3363;  fax:  202- 
565-0061:  e-n^ail: 
brower.marilyn@epa  .gov 

SUPPLEMENTARY  INFORMATION: 

I.  Submission  of  Comments 

Electronic  comments  are  preferred 
and  may  be  sent  by  e-mail  to: 
risk.forum@epa.gov.  Alternatively, 
comments  may  be  mailed  to  the 
Technical  Information  Staff  (8623D). 
NCEA-W.  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460,  or 
delivered  to  the  Technical  Information 
Staff  at  808  17th  Street,  N.W..  5th  Floor, 
Washington,  DC  20006:  telephone:  202- 
564-3261;  facsimile:  202-565-0050.  In 
the  case  of  paper  comments,  please 
submit  one  unbound  original  with  pages 
numbered  consecutively,  and  three 
copies  of  the  comments.  For 
attachments,  provide  an  index,  number 
pages  consecutively  with  the  comments, 
and  submit  an  unbound  original  and 
three  copies. 

Please  note  that  all  comments 
received  in  response  to  this  notice  will 
be  placed  in  a  public  record.  For  that 
reason,  comments  should  not  contain 
personal  information  (such  as  medical 
data  or  home  address),  Confidential 
Business  Information,  or  information 
protected  by  copyright. 

II.  Background 

EPA  has  been  investigating  ways  to 
improve  Agency  risk  assessments  for 
children  in  response  to  recent  reports 
and  regulatory  initiatives  including  the 
1993  National  Academy  of  Sciences 
(NAS)  report  "Pesticides  in  the  Diets  of 
Infants  and  Children",  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  and 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risk".  One  effort 
undertaken  by  a  Risk  Assessment  Forum 
workgroup  has  been  exploring 
children's  exposure  assessment  issues. 
Children's  behavior  changes  over  time 
in  ways  that  can  have  an  important 
impact  on  exposure  and  potential  dose. 
Further,  children's  physiology  changes 
over  time  in  ways  that  can  affect 
potential  dose,  internal  dose,  and 
susceptibility  to  certain  health  effects. 
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Dated:  Sept  imber  10.  200.3. 

Peter  W.  Preu  ss. 

DiKctor.  \'ati  mal  Center  for  Environmental 
Assessment 

IFR  Doc.  03-in22  Filed  Q-ia-O.-l:  12:01  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-(J  J02;  FRL-7327-2] 

FIFRA  Scientific  Advisory  Panel; 
Notice  of  Piiblic  Meeting 

AGENCY:  En\  ironmental  Protection 
Agency  (EPi  l). 
action:  Noti  ::e. 


T  lere 


SUMMARY 

consultation 
Insecticide 
Act  Scientif  c 
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for  in  vitro 
animal  studies 
DATES:  The 
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will  be  a  2-day 
meeting  of  the  Federal 
ungicide.  and  Rodenticide 
Advisory  Panel  (FIFRA 
ider  and  review  issues 
ensuring  data  quality 
used  as  alternatives  to 
for  regulatory  purposes, 
eeting  will  be  held  on 
2003,  from  8:30  a.m.  to 
5  p.m. 


Comments.  For  the  deadline  for  the 
submission  of  requests  to  present  oral 
comments  and  the  submission  of 
written  comments,  see  Unit  I.E.  of  the 
SUPPLEMENTARY  INFORMATION. 

Nominations.  Nominations  of 
scientific  experts  to  serve  as  ad  hoc 
members  of  the  FIFRA  SAP  for  this 
meeting  should  be  provided  on  or  before 
October  2,  2003. 

Special  seating.  Requests  for  special 
seating  arrangements  should  be  made  at 
least  5  business  days  prior  to  the 
meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Hotel,  1900  North  Fort 
Myer  Drive,  Arlington,  VA.  The 
telephone  number  for  the  Holiday  Inn 
Hotel  is  (703)  807-2000. 

Comments.  Written  comments  may  be 
submitted  electronically  or  through 
hand  delivery/courier.  Follow  the 
detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

Nominations,  requests  to  present  oral 
comments,  and  special  seating:  To 
submit  nominations  to  serve  as  an  ad 
hoc  member  of  the  FIFRA  SAP  for  this 
meeting,  or  requests  for  special  seating 
arrangements,  or  requests  to  present  oral 
comments,  notify  the  Designated 
Federal  Official  (DFO)  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  To 
ensure  proper  receipt  by  EPA,  your 
request  must  identify  docket  ID  nurhber 
OPP-2003-0302  in  the  subject  line  on 
tlie  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myrta  R.  Christian,  Designated  Federal 
Official.  Office  of  Science  Coordination 
and  Policy  {7201M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-8450;  fax 
number:  (202)  564-8382;  e-mail 
addresses  :ciirisfjan .  myrta@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA), 
FIFRA,  and  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0302.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Lnformation  and  Records  Integrity 
Branch  (PIRIB),  Km.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp://www.epa  .gov/fedrgstr/. 

EPA's  position  paper,  charge/ 
questions  to  the  FIFRA  SAP,  FIFRA  SAP 
composition  (i.e.,  members  and 
consultants  for  this  meeting)  and  the 
meeting  agenda  will  be  available  astsoon 
as  possible,  but  no  later  than  early 
October,  2003.  In  addition,  the  Agency 
may  provide  additional  background 
documents  as  the  materials  become 
available.  You  may  obtain  electronic 
copies  of  these  documents,  and  certain 
other  related  documents  that  might  be 
available  electronically,  from  the  FlFRA 
SAP  Internet  Home  Page  at  http:// 
www.epa.gov/scipoIy/sap. 

An  electronic  version  of  the  public  - 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 


not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

Public  commenters  should  note  that " 
EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosiUB  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  delivered  to  the 
docket  will  be  transferred  to  EPA's 
electronic  public  docket.  Public 
comments  in  hard  copy  that  are 
delivered  to  the  docket  will  be  scanned 
and  placed  in  EPA's  electronic  public 
docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  v/ill  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period- 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  Do  not  use  EPA  Dockets 
or  e-mail  to  submit  CBI  or  information 
protected  by  statute. 


1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment,  and  allows  EPA  to  contact 
you  in  case  EPA  cannot  read  your 
comment  due  to  technical  difiiculties  or 
needs  further  information  on  the 
substance  of  your  comment.  EPA's 
policy  is  that  EPA  will  not  edit  your 
comment,  and  any  identifying  or  contact 
information  provided  in  the  body  of  a 
comment  will  be  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket.  If  EPA 
cannot  read  your  comment  due  to 
technical  difiRculties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  vour  comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit    • 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  VD  number  OPP-2003-0302.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2003-0302.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  pi'blic  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  deliver  is  described  in  Unit  I.C.2. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encrj-ption. 

2.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
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and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0302. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I.  For 
questions  about  delivery  options,  please 
contact  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  yoiu  views  as  clearly  as 
possible.         ^ 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  Provide  specific  examples  to 
illustrate  your  concerns. 

5.  Make  sure  to  submit  youi 
comments  by  the  deadline  in  this 
document. 

6.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

E.  How  May  I  Participate  in  this 
Meeting? 

You  may  participate  in  this  meeting 
by  following  the  instructions  in  this 
unit.  To  ensiu«  proper  receipt  by  EPA, 
it  is  imperative  that  you  identify  docket 
ID  number  OPP-2003-0302  in  the 
subject  line  on  the  first  page  of  your 
request. 

'l.  Oral  comments.  Oral  comments 
presented  at  the  meetings  should  not  be 
repetitive  of  previously  submitted  oral 
or  written  comments.  Each  individual  or 
group  wishing  to  make  brief  oral 
comments  to  the  FIFRA  SAP  is  strongly 
advised  to  submit  their  request  to  the 
DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than 
noon,  eastern  standard  time,  October  21, 
2003,  in  order  to  be  included  on  the 
meeting  agenda.  The  request  should 
identify  the  name  of  the  individual 
making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment  (e.g.,  overhead 
projector,  35  mm  projector,  chalkboard). 
Oral  comments  before  the  FIFRA  SAP 
are  limited  to  approximately  5  minutes 
imless  prior  arrangements  have  been 
made.  To  the  extent  that  time  permits, 
interested  persons  may  be  permitted  by 


the  Chair  ol  the  FIFRA  SAP  to  present 
oral  comme  tits  at  the  meeting.  In 
addition,  ea  ch  speaker  should  bring  30 
copies  of  hi  5  or  her  comments  and 
presentatio]  i  slides  for  distribution  to 
the  FIFRA  J  AP  at  the  meeting. 

2.  Whttei  comments.  Although 
submission  of  written  comments  are 
accepted  ut  til  the  date  of  the  meeting 
(unless  oth«  rwise  stated),  the  Agency 
encourages  that  written  comments  be 
submitted,  i  ising  the  instructions  in 
Unit  I.e.,  n<  later  than  noon,  eastern 
time,  Octob  jr  21,  2003,  to  provide  the 
FIFRA  SAP  the  time  necessary  to 
consider  an  i  review  the  written 
conmients. '  "here  is  no  limit  on  the 
extent  of  wmtten  comments  for 
consideratidn  by  the  FIFRA  SAP. 
Persons  wishing  to  submit  written 
comments  A  the  meeting  should  contact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  and  submit  30 
copies. 

3.  Seating  at  the  meeting.  Seating  at 
the  meeting  will  be  on  a  first-come 
basis.  Indiv  duals  requiring  special 
accommoda  tions  at  this  meeting, 
including  w  heelchair  access,  should 
contact  the  DFO  at  least  5  business  days 
prior  to  the  meeting  using  the 
information  under  FOR  FURTHER 
INFORMATIOr  CONTACT  so  that 
appropriate  arrangements  can  be  made. 

4.  Reques '  for  nominations  to  serve  as 
ad  hoc  men  hers  of  the  FIFRA  SAP  for 
this  meeting  .  The  FIFRA  SAP  staff 
routinely  sc  icit-the  stakeholder 
community  for  nominations  to  serve  as 
ad  hoc  men  bers  of  the  FIFRA  SAP  for 
each  meetir  g.  Any  interested  person  or 
organizatioi ,  may  nominate  qualified 
individuals  lo  serve  on  the  FIFRA  SAP 
for  a  specifi :  meeting.  No  interested 
person  shal  be  ineligible  to  serve  by 
reason  of  th  ;ir  membership  on  any  other 
advisory  coi  nmittee  to  a  Federal 
department  or  agency  or  their 
employmen ;  by  a  Federal  department  or 
agency  (exo  jpt  EPA).  Individuals 
nominated  !  hould  have  expertise  in  one 
or  more  of  t  le  following  areas: 
toxicology,  n  vitro  test  methods,  and 
biostatistics  Nominees  should  be 
scientists  w  lo  have  sufficient 
professiona  qualifications,  including 
training  anc  experience,  to  be  capable  of 
providing  e:  :pert  comments  on  the 
issues  for  th  is  meeting.  Nominees 
should  be  i<  entified  by  Ucune, 
occupation,  position,  address,  and 
telephone  number.  Nominations  should 
be  provided  to  the  DFO  listed  under  FOR 
FURTHER  INF  3RMATI0N  CONTACT  on  or 
before  Octo  ler  2,  2003. 

The  critei  ia  for  selecting  scientists  to 
serve  on  the  FIFRA  SAP  are  that  these 
persons  be  i  ecognized  scientists — 
experts  in  tl  leir  fields;  that  they  be  as 


impartial  and  objective  as  possible;  that 
they  represent  an  array  of  backgroimds 
and  perspectives  (within  their 
disciplines);  have  no  financial  conflict 
of  interest;  have  not  previously  been 
involved  with  the  scientific  peer  review 
of  the  issue(s)  presented;  and  that  they 
be  available  to  participate  fully  in  the 
review,  which  will  be  conducted  over  a 
relatively  short-time  frame.  Nominees 
will  be  asked  to  attend  the  public 
meetings  and  to  participate  in  the 
discussion  of  key  issues  and 
assumptions  at  tJiese  meetings.  Finally, 
they  will  be  asked  to  review  and  to  help 
finalize  the  meeting  minutes. 

If  a  FIFRA  SAP  nominee  is  considered 
to  assist  in  a  review  by  the  FIFRA  SAP 
for  a  particular  session,  the  nominee  is 
subject  to  the  provisions  of  5  CFR  part 
2634,  Executive  Branch  Financial 
Disclosure,  as  supplemented  by  the  EPA 
in  5  CFR  part  6401.  As  such,  the  FIFRA 
SAP  nominee  is  required  to  submit  a 
Confidential  Financial  Disclosure  Form 
for  Special  Government  Employees 
Serving  on  Federal  Advisory 
Committees  at  the  U.S.  Environmental 
Protection  Agency  (EPA  Form  3110-48 
[5-02])  which  shall  fully  disclose, 
among  other  financial  interests,  the 
nominee's  employment,  stocks,  and 
bonds,  euid  where  applicable,  soiuces  of 
research  support.  The  EPA  will  evaluate 
the  nominee's  financial  disclosure  form 
to  assess  that  there  are  no  formal 
conflicts  of  interest  before  the  nominee 
is  considered  to  serve  on  the  FIFRA 
SAP.  Selected  FIFRA  SAP  members  will 
be  hired  as  a  Special  Government 
Employee.  The  Agency  will  review  all 
nominations.  FIFRA  SAP  members 
participating  at  this  meeting  will  be 
posted  on  the  FIFRA  SAP  web  site  or 
may  be  obtained  by  contacting  the  PIRIB 
at  the  address  or  telephone  niunber 
listed  in  Unit  1. 

II.  Background 

A.  Purpose  of  the  FIFRA  SAP 

Amendments  to  FIFRA  enacted 
November  28.  1975  (7  U.S.C.  136w(d)), 
include  a  requirement  under  section 
25(d)  that  notices  of  intent  to  cancel  or 
reclassify  pesticide  regulations  pursuant 
to  section  6(b)(2)  of  FIFRA,  as  well  as 
proposed  and  final  forms  of  rulemaking 
pursuant  to  section  25(a)  of  FIFRA,  be 
submitted  to  a  SAP  prior  to  being  made 
public  or  issued  to  a  registrant.  In 
accordance  with  section  25(d)  of  FIFRA, 
the  FIFRA  SAP  is  to  have  an 
opportunity  to  comment  on  the  health 
and  environmental  impact  of  such 
actions.  The  FIFRA  SAP  also  shall  make 
comments,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  effectiveness 
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and  quality  of  analyses  made  by  Agency 
scientists.  Members  are  scientists  who 
have  sufficient  professional 
qualifications,  including  training  and 
experience,  to  be  capable  of  providing 
expert  comments  as  to  the  impact  on 
health  and  the  environment  of 
regulatory  actions  under  sections  6(b) 
and  25(a)  of  FIFRA.  The  Deputy 
Administrator  appoints  seven 
individuals  to  serve  on  the  FIFRA  SAP 
for  staggered  terms  of  4  years,  based  on 
recommendations  from  the  National 
Institutes  of  Health  and  the  National 
Science  Foundation. 

Section  104  of  FQPA  (Public  Law 
104-170)  established  the  FQPA  Science 
Review  Board  (SRB).  These  scientists 
shall  be  available  to  the  FIFRA  SAP  on 
an  ad  hoc  basis  to  assist  in  reviews 
conducted  by  the  FIFRA  SAP. 

B.  Public  Meeting 

'  The  FIFRA  Scientific  Advisory  Panel 
will  meet  to  consider  and  review  issues 
concerned  with  processes  for  regulatory 
acceptance  of  and  ensuring  the  quality 
of  data  from  in  vitro  tests  used  as 
alternatives  to  animal  studies  for 
regulatory  purposes.  A  number  of  such 
in  vitro  methods  have  been  developed 
or  are  under  development  that  use  ex 
vivo  tissues,  cell  cultures,  or  biological 
constructs  as  tsirget  tissues.  Some  in 
vitro  methods  are  being  developed  and 
marketed  as  proprietary  test  methods. 
Consistent  with  its  goal  of  obtaining 
scientifically  sound  test  data  for  hazard 
£md  risk  assessment  of  pesticides  and 
toxic  chemicals,  EPA  is  exploring  what 
changes  in  current  policies  and 
procedures  may  be  needed  to  facilitate 
the  acceptance  of  data  developed  using 
in  vitro  alternatives. 

In  vitro  alternatives  to  animal  testing 
pose  some  new  issues  regarding 
assurance  of  the  reliability  and  quality 
of  test  data.  To  ensure  their  ability  to 
detect  the  adverse  effect  of  concern,  new 
in  vitro  methods  typically  undergo 
substantial  validation  testing  before 
being  accepted  for  regulatory  use. 
However,  subsequent  changes  in  the 
ingredients  or  processes  used  to  prepare 
the  test  system  or  shifts  in  the  methods 
or  criteria  used  to  interpret  the  test 
outcome  could  lead  to  failure  of  the  test 
to  perform  as  it  did  during  the 
validation.  Therefore,  a  process  is 
needed  to  ensure  consistency  and 
reliability  of  test  performance.  In 
addition,  EPA  wishes  to  establish  a 
process  and  criteria  imder  which 
additional  methods  that  are 
mechanistically  and  functionally  similar 
to  an  already  validated  method  can  seek 
to  qualify  for  regulatory  acceptance  . 
without  repeating  the  full  range  of 


validation  studies  initially  conducted  to 
qualify  that  testing  approach. 

EPA  will  consult  with  the  Panel 
regarding  these  issues,  including 
performance  standards,  essential  test 
method  components,  and  quality' 
control  of  test  methods,  in  the  context 
of  three  new  in  vitro  assays  for  dermal 
corrosivity  which  will  be  incorporated 
into  its  OPPTS  870.2500  test  guideline 
for  Acute  Dermal  Irritation.  These 
assays  are:  Corrositex®,  the  rat  skin 
Transcutaneous  Electrical  Resistance 
(TER)  assay,  and  EpiDermTM/ 
EPISKINTM. 

C.  FIFRA  SAP  Meeting  Minutes 

The  FIFRA  SAP  will  prepare  meeting 
minutes  summarizing  its 
recommendations  to  the  Agency  in 
approximately  60  days.  The  meeting 
minutes  serve  as  the  Panel's  report  and 
is  the  formal  summary  of  its  findings. 
The  meeting  minutes  will  be  posted  on 
the  FIFRA  SAP  web  site  or  ma    oe 
obtained  by  contacting  the  PIRIB  at  the 
address  or  telephone  number  listed  in 
Unit  I. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  September  16,  2003. 
).  Thomas  McClintock, 

Acting  Director,  Office  of  Science 
Coordination  and  Policy. 
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Environmental  Protection  Agency 

[FRL-7562-2] 

CSFII  Analysis  of  Food  Intake 
Distributions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  final 

document. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  aimounces  the 
availability  of  a  final  document,  CSFII 
Analysis  of  Food  Intake  Distributions 
(EPA/600/R-03/029,  March  2003), 
prepared  by  the  National  Center  for 
Environmental  Assessment-Washington 
(NCEA-W),  within  EPA's  Office  of 
Research  and  Development.  The  report 
was  compiled  by  the  Exposure 
Assessment  Division  of  Versar,  Inc.»  in 
Springfield,  Virginia  under  an  EPA 
contract.  NCEA  published  the  Exposure 
Factors  Handbook  (EFH)  in  1997  (EPA/ 
600/P-95/002Fa-c).  The  handbook 
provides  a  summary  of  the  available 
statistical  data  on  various  factors  used 


in  assessing  human  exposure.  The 
primary  source  of  information  on 
consumption  rates  of  food  presented  in 
the  handbook  is  the  U.S.  Department  of 
Agriculture's  (USDA's)  Continuing 
Survey  of  Food  Intakes  by  Individuals 
(CSFII).  It  was  recommended  by  the 
Science  Advisory  Board  that  the  EFH  be 
kept  up-to-date  and  that  food 
consumption  from  USDA's  most  recent 
national  survey  be  analyzed  for  an 
update  to  the  Handbook.  The  purpose  of 
this  report  is  to  present  the  analysis  of 
the  CSFII  1994-96  data  for  food 
consumption  and  to  update  chapters  9, 
11,  and  12  of  the  EFH  data. 
ADDRESSES:  The  document  is  available 
electronically  from  the  NCEA  Web  site 
[http://www.epa.gov/ncea].  A  limited 
number  of  copies  will  be  available  from 
EPA's  National  Service  Center  for 
Enviroimiental  Publications  (NSCEP)  in 
Cincinnati,  Ohio  (telephone:  1-800- 
490-9198,  or  513-489-8190;  facsimile 
513-489-8695).  Please  provide  the  title 
and  EPA  number  when  ordering  from 
NSCEP.  Documents  also  may  be  ordered 
via  the  internet  at  http://www.epa.gov/ 
NCEPIhonie/orderpub.html.  Paper 
copies  may  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  in  Springfield,  VA  (1-600-553- 
NTIS(6847]  or  703-605-6000;  facsimile 
703-321-8547).  Please  provide  the 
number,  PB2003-103268.  for  this 
document  when  ordering  from  NTIS. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact 
Jacqueline  Moya  (202-564-3245); 
mailing  address:  National  Center  for 
Environmental  Assessment,  (862 3D), 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  facsimile:  202- 
565-0076;  e-mail:  moya.jackie@epa.gov. 

Dated:  September  10.  2003. 
Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Assessment. 

IFR  Doc.  03-24007  Filed  9-18-03;  12:01  pm] 
BILUNG  CODE  6560-50-r> 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7562-4;  OAR-2003-0192] 

Papers  Addressing  Scientific  Issues  in 
the  Risk  Assessment  of  Metals 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Availability  and 

Public  Comment  Period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  annoimcing 
a  public  comment  period  ending 
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November  7.  2003  for  the  draft 
documents  titled:  Issue  Paper  on  the 
Environmental  Chemistry  of  Metals; 
Issue  Paper  on  Metal  Exposure 
Assessment;  Issue  Paper  on  the 
Ecological  Effects  of  Metals;  Issue  Paper 
on  the  Human  Health  Effects  of  Metals; 
and  Issue  Paper  on  the  Bioavailability 
and  Bioaccumulation  of  Metals.  These 
draft  papers  are  being  made  available  for 
public  comment  consistent  with  EPA's 
commitment  to  provide  opportunities 
for  external  input.  Scientific  comments 
received  on  these  papers  will  be  made 
available  to  authors  for  final  disposition. 
The  material  contained  in  these  papers 
may  be  used  in  total,  or  in  part,  as 
source  material  for  the  Agency's 
framework  for  metals  risk  assessment 
and  EPA's  evaluation  of  this  material 
will  therefore  include  consideration  of 
the  Assessment  Factors  recently 
published  by  EPA  for  use  in  evaluating 
the  quality  of  scientific  and  technical 
information.  In  addition  to  written 
comments,  a  public  meeting  will  be 
held  during  the  public  comment  period 
for  stakeholders  to  provide  additional 
input  to  EPA.  Meeting  logistics,  to 
include  registration  information,  will  be 
announced  in  a  subsequent  Federal 
Register  Notice.  The  meeting  will  be 
held  in  the  Washington  D.C.  area. 
DATES:  The  public  comment  period 
begins  September  22,  2003.  and  ends 
November  7,  2003.  Technical  comments 
should  be  in  writing  and  must  be 
postmarked  by  November  7,  2003. 
ADDRESSES:  The  draft  issue  papers  are 
available  primarily  via  the  Internet  on 
the  Risk  Assessment  Forum's  web  page 
At  http://cfpub.epa.gov/ncea/raf/ 
recordisplay.cfm?deid=59052.  A  limited 
number  of  paper  copies  are  available 
from  EDOCKET.  The  EPA  Office  of 
Environmental  information  (OEI)  Docket 
(Docket  I.D.  No.  OAR-2003-0192); 
telephone:  (202)  566-1742;  facsimile: 
(202)  566-1741;  e-mail:  a-and-r- 
Docket@epa.gov.  Comments  may  be 
submitted  electronically,  by  mail,  by 
facsimile,  or  by  hand  delivery/courier. 
Please  follow  the  detailed  instructions 
as  provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  comment 
period,  contact  the  Office  of 
Environmental  Information  Docket; 
telephone:  (202)  566-1742;  facsimile: 
(202)  566-1741;  e-mail:  a-and-r- 
Docket@epa.gov. 

For  technical  information^  contact  Dr. 
William  P.  Wood,  Executive  Director, 
Risk  Assessment  Forum,  National 
Center  for  Environmental  Assessment, 
Office  of  Research  and  Development; 
telephone:  (202)  564-3361;  facsimile: 


565-OC  B2 


(202) 
risk.foruin@^i 


;  or  e-mail: 
a.gov@epa.gov. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  n  official  public  docket  for 
this  action  u  ider  Docket  ID  No.  OAR- 
2003-0192.  '  "he  official  public  docket 
consists  of  til  e  documents  specifically 
referenced  ii  this  action,  any  public 
comments  re  :eived,  and  other 
information  i  elated  to  this  action. 
Although  a  p  art  of  the  official  docket, 
the  public  d(  cket  does  not  include 
Confidential  ^usiness  Information  (CBI) 
or  other  infoi  mation  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  fi  )r  public  viewing  at  the 
Office  of  Env  ironmental  Information 
(OEI)  Docket  in  the  Headquarters  EPA 
Docket  Center,  (EPA/DC)  EPA  West 
Building,  Ro  »m  B102,  1301  Constitution 
Ave.,  NW.,  V  ashington,  DC.  The  EPA 
Docket  Centf  r  Public  Reading  Room  is 
open  from  8:  10  a.m.  to  4:30  p.m.. 
Monday  throagh  Friday,  excluding  legal 
holidays.  Th(  \  telephone  number  for  the 
Public  Readii  ig  Room  is  (202)  566-1744, 
and  the  telepwione  number  for  the  OEI 
Docket  is  (20  J)  566-1742. 

An  electroi  lic  version  of  the  public 
docket  is  ava  lable  through  EPA's 
electronic  pu  jHc  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  ht  p://www.epa.gov/edocket/ 
to  submit  or '  iew  public  comments, 
access  the  in  lex  listing  of  the  contents 
of  the  officia  public  docket,  and  to 
access  those  locuments  in  the  public 
docket  that  a  e  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  t]  le  appropriate  docket 
identificatior  number. 

Certain  typ  bs  of  information  will  not 
be  placed  in  he  EPA  Dockets. 
Information  ( laimcd  as  CBI  and  other 
information  ^  /hose  disclosure  is 
restricted  by  ;tatute,  which  is  not 
included  in  t  le  official  public  docket, 
will  not  be  a^  ailable  for  public  viewing 
in  EPA's  elec  ronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placec  in  EPA's  electronic  public 
docket  but  w  11  be  available  only  in 
printed,  pape  r  form  in  the  official  public 
docket. 

For  public  :ommenters,  it  is 
important  to  lote  that  EPA's  policy  is 
that  public  c(  mments,  whether 
submitted  ele  ctronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EI  A's  electronic  public 
docket  as  EP^  l  receives  them  and 
without  chan  je,  unless  the  comment 
contains  cop;  righted  material,  CBI,  or 
other  inform;  tion  whose  disclosure  is 
restricted  by  itatute.  When  EPA 
identifies  a  c(  imment  containing 
copyrighted  i  laterial,  EPA  will  provide 


a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on  ■ 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
by  hand  delivery/courier.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
Late  comments  may  be  considered  if 
time  permits. 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
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"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  Number.  The  system 
is  an  "anonymous  access"  system, 
which  means  EPA  will  not  know  your 
identity,  e-mail  address,  or  othei"  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  a-and-r- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2003-0192.  In  contrast  to 
EPA's  electronic  public  docket.  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captvued  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  OEI 
Docket  mailing  address.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect,  Word,  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

If  you  provide  comments  in  writing, 
please  submit  one  unbound  original 
with  pages  numbered  consecutively, 
and  three  copies  of  the  comments.  For 
attachments,  provide  an  index,  number 
pages  consecutively  with  the  comments, 
and  submit  an  unbound  original  and 
three  copies. 

Background 

Many  EPA  programs  are  faced  with 
deciding  whether  and  how  to  regulate 
metals.  These  decisions  range  from  site- 
specific  assessments  performed  to 
determine,  for  example,  whether  a  site 
needs  remediation  and,  if  so.  to  what 
degree;  to  national-scale  assessments 
where,  for  example,  national  air  and 
water  quality  standards  are  being 
developed;  to  national  hazard  or  risk 
ranking  conducted  for  purposes  of 
setting  priorities  for  future  analysis, 
action,  or  information  gathering.  In 
recognition  of  the  unique  assessment 
issues  raised  by  metals  and  the 
complexity  of  addressing  these  issues 
consistently  across  the  Agency's  various 
programs,  an  Agency  workgroup,  under 
the  auspices  of  the  Science  Policy 
Council,  is  working  to  develop  an 
integrated  framework  for  metals  risk 
assessment  that  will  (1)  foster  consistent 
application  of  scientific  principles  for 
assessing  the  hazard  and  risk  for  metals, 
(2)  reflect  state-of-the-science 
application  of  methods  and  data,  (3) 
incorporate  a  transparent  process  (i.e. 


articulating  assumptions  and 
uncertainties),  and  (4)  provide  the 
flexibility  to  address  program-specific 
issues.  Issues  discussed  in  these  papers 
are  focused  on  the  inorganic  species  of 
metals  and  metal  compounds. 

Role  of  the  Issue  Papers 

In  September  2002,  EPA  discussed 
plans  for  the  development  of  the  metals 
assessment  framework  and  associated 
guidance  with  the  Agency's  Science 
Advisory  Board  (SAB).  That  discussion 
included  the  context  and  key  issues  the 
Agency  believed  should  be  addressed  in 
a  metals  assessment  guidance  and  also 
identified  the  anticipated  process  for 
development  of  such  guidance.  In  their 
review,  the  SAB  expanded  and 
condensed  key  technical  areas  into 
those  represented  by  this  five  issue 
papers  identified  above.  The  SAB  also 
emphasized  the  importance  of  engaging 
the  outside  community  so  as  to 
contribute  to  the  knowledge  base  the 
Agency  would  draw  from  in  developing 
the  subsequent  guidance.  As  part  of  the 
effort  to  engage  stakeholders  and  the 
scientific  community  and  to  build  on 
existing  experience,  the  Agency  has 
commissioned  external  experts  to  lead 
the  development  of  scientific  papers  on 
issues  and  state-of-the-art  approaches  to 
metals  risk  assessment.  (Some 
individual  EPA  experts  contributed 
specific  discussions  on  topic(s)  for 
which  he  or  she  has  scientific  expertise 
or  knowledge  of  current  Agency 
practice).  Although  Agency  technical 
staff,  as  well  as  representatives  from 
other  Federal  agencies  reviewed  and 
commented  on  previous  drafts,  the 
comments  were  addressed  at  the 
discretion  of  each  respective  author  or 
group  of  authors.  Therefore,  the  views 
expressed  are  those  of  the  authors  and 
do  not  necessarily  reflect  the  views  or 
policies  of  the  EPA  and  should  not  be 
construed  as  implying  EPA  consent  or 
endorsement.  Comments  of  a  technical 
nature  received  during  the  public 
comment  period  will  be  provided  to 
Eastern  Research  Group  for  disposition 
by  the  authors. 

Organizing  Questions 

For  the  purpose  of  organizing 
comments  on  the  issue  papers,  the 
Agency  suggests  that  commehters 
address  the  following  questions: 

1 .  For  the  purpose  of  deriving  general 
principles  that  can  be  applied  in  the 
assessment  of  metals,  do  the  issue 
papers  provide  an  appropriate  level  of 
detail? 

2.  Are  there  additional  chemical, 
biological  and  physical  processes  that 
should  be  considered  for  metals 


assessment?  If  so,  please  describe  and 
provide  references. 

3.  Are  you  aware  of  any  models, 
approaches  or  methods  not  considered 
in  the  reports  that  if  implemented, 
would  substantially  reduce  uncertainty 
in  the  Agency's  metal  assessments?  If 
so,  which  ones  cire  ready  for  application 
now  (or  in  the  next  few  years),  and 
which  types  of  assessments  would 
benefit  most  from  their  application  (e.g., 
hazard  ranking/characterization, 
national,  or  site-specific  assessments)? 

4.  What  other  suggestions  do  you  have 
to  improve  the  utility  of  these  papers  as 
the  Agency  develops  a  metals 
assessment  framework? 

Dated:  September  12.  2003.     \ 
Peter  W.  Preuss, 

Director.  National  Center  for  Environmental 

Assessment. 

|FR  Doc.  03-24006  Filed  9-18-03;  12:01  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7562-3] 

Notice  of  Extension  of  Public 
Comment  Period  on  the  Framework  for 
Application  of  the  Toxicity  Equivalence 
Methodology  for  Polychlorinated 
Dioxins,  Furans  and  Biphenyls  in 
Ecological  Risk  Assessment  (External 
Review  Draft) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  public 
comment  period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  the  Framework  for 
Application  of  the  Toxicity  Equivalence 
Methodology  for  Polychlorinated 
Dioxins,  Furans  and  Biphenyls  in 
Ecological  Risk  Assessment  (External 
Review  Draft).  The  availability  of  this 
document  was  originally  announced  in 
the  Federal  Register  on  Julv  30,  20P3 
(68  FR  44784). 

DATES:  Comments  must  be  received  by 
Wednesday.  October  29.  2003. 
ADDRESSES:  The  document  is  available 
via  the  Internet  from  kttp:// 
cfpub.epa.gov/ncea/raf/ 
recordisplay.cfm?deid=55669. 
Instructions  for  submitting  comments 
are  provided  in  the  July  30,  2003 
Federal  Register  notice,  which  is 
accessible  from  this  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  P.  Wood,  Risk  Assessment 
Forum  (mail  code  8601 D).  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Aveniie,  NW., 
Washington.  DC  20460.  telephone  202- 
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564-3361.  or  send  electronic  mail 
inquiries  to  risk.forum@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the  July 
30.  2003  Federal  Register  (68  FR 
44784),  EPA  announced  the  availability 
of,  and  opportunity  to  comment  on,  the 
Framework  for  Application  of  the 
Toxicity  Equivalence  Methodology  for 
Polychlorinated  Dioxins,  Furans,  and 
Biphenyls  in  Ecological  Risk 
Assessment  (External  Review  Draft, 
June,  2003,  EPA/630/R-03/002A).  The 
comment  period  was  scheduled  to  close 
on  September  29,  2003.  This  notice 
extends  the  comment  period  until 
October  29,  2003.  EPA  will  consider  all 
comments  received  by  this  date  in 
finalizing  the  document. 

As  announced  in  the  Federal  Register 
July  30.  2003,  a  panel  of  external 
experts,  organized  by  Versar,  Inc.,  a 
contractor  to  EPA,  will  review  this 
document  concurrent  to  the  public 
comment  period  described  in  this 
notice.    - 

Dated:  September  10,  2003. 

Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Assessment. 

[FR  Doc.  03-24005  Filed  9-18-03:  12:01  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0064,  FRL-7562-5] 

National  Clean  Water  Act  Recognition 
Awards;  Presentation  of  Awards  at  the 
Water  Environment  Federation's 
Technical  Exposition  and  Conference 
(WEFTEC),  and  Announcement  of  2003 
National  Awards  Winners. 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notiie. 
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summary:  ThiB  Environmental  Protection 
Agency  will  recognize  municipalities 
and  industric  s  for  outstanding  and 
innovative  te  [:hnologicaI  achievements 
in  wastewate  r  treatment  and  pollution 
abatement  pi  agrams  at  the  annual 
National  Clej  n  Water  Act  Recognition 
Awards  Cere  nony.  An  inscribed  plaque 
will  be  prese:  ited  at  the  Ceremony 
during  the  W  ater  Environment 
Federation's  Technical  Exposition  and 
Conference  ('  VEFTEC)  in  Los  Angeles, 
California.  W  b  are  recognizing  projects 
and  program!  for  excellence  in  five 
awards  categi  )ries  including  operations 
and  maintens  nee  at  wastewater 
treatment  fac  lities,  biosolids 
management,  pretreatment,  storm  water 
management,  and  combined  sewer 
overflow  con  rols.  This  action  also 
announces  tli  e  2Q03  national  awards 
winners. 

DATES:  Mondty,  October  13,  2003, 11:30 
a.m.  to  1  p.mj 

ADDRESSES:  1  he  national  awards 
presentation  ;eremony  will  be  held  at 
the  Los  Ange  es  Convention  Center, 
1201  S.  Figueroa  Street,  Los  Angeles, 
California. 

FOR  FURTHER  NFORMATION  CONTACT: 

Maria  E.  Camt)bell,  Telephone:  (202) 
564-0628.  FaJ;simile  Number:  (202) 
501-2396,  orte-mail: 
campbell.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

National  Cleap  Water  Act  Recognition 
Awards  prog]  am  is  authorized  under 
Clean  Water  j  ^ct  section  501  (a)  and  (e), 
33  U.S.C.  136 1(a)  and  (e).  The  awards 
program  provides  national  recognition 
and  heighten  i  overall  public  awareness 
of  programs  c  eveloped  to  protect  the 
public's  heall  i  and  safety  and  the 


nation's  water  quality.  A  regulation  at 
40  CFR  part  105  establishes  a  framework 
for  the  annual  recognition  awards 
program.  EPA  announced  the 
availability  of  application  and 
nomination  information  for  this  year's 
awards  (68  FR  11858,  March  12,  2003). 
State  water  pollution  control  agencies 
and  EPA  regional  offices  make 
recommendations  to  headquarters  for 
the  national  awards.  Programs  being 
recognized  are  in  compliance  with 
applicable  water  quedity  requirements 
and  have  a  satisfactory  record  with 
respect  to  environmental  quality. 
Recognition  is  made  for  their 
demonstrated  achievements  in  the 
awards  program  categories  as  follows: 

(1)  Excellent  operations  and 
maintenance  practices  at  wastewater 
treatment  facilities; 

(2)  Biosolids  management  through 
operating  projects,  and  special  biosolids 
management  achievements; 

(3)  Municipal  implementation  and 
enforcement  of  local  pretreatment 
programs,' 

(4)  Storm  Water  Management  , 
excellence;  and 

(5)  Combined  Sewer  Overflow  Control 
programs.  The  EPA's  2003  National 
Clean  Water  Act  Recognition  Awards 
winners  are  listed  below  by  category. 


Operations  and  i  laintenance  Excellence  Awards 


Je  sey 


First  Place: 

South  Cobb  Water  Reclamation  Facility,  Mableton,  Georgia 

Kalispell  Advanced  Wastewater  Treatment  Plant,  Kalispell,  Montlna 

Saginaw  Chippewa  Indian  Tribe  Wastewater  Treatment  Plant,  Isj  bella 

Buckman  Wastewater  Treatment  Facility,  Jacksonville  Electric  Authority 

Central  Contra  Costa  Sanitary  District,  Martinez,  California  .... 

Logan  Township  Munk:ipal  Utilities  Authority,  Bridgeport,  New 

Antrim  Wastewater  Treatment  Facility,  Antrim,  Nevy  Hampshire 

Eielson  Air  Force  Base  Wastewater  Treatment  Facility,  Eielson  fi^r  Force  Base,  Alaska 

Etowah  Water  and  Sewer  Authority,  Dawsonville,  Georgia  , 

Lisbon  Wastewater  Treatment  Facility,  Lisbon,  New  Hampshire 

Second  Place: 

Rockaway  Valley  Regional  Sewerage  Authority,  Boonton,  New  J 

New  Canaan  Water  Pollution  Control  Facility,  New  Canaan,  Coniiecticut 

Village  of  Johnson  Wastewater  Treatment  Facility,  Johnson,  Veriliont 

Atlantic  County  Utilities  Authority,  Atlantic  City,  New  Jersey 

South  Kingstown  Regional  Wastewater  Treatment  Facility,  Narra^ansett,  Rhode  Island 

Town  on  Pine  Bluffs  Sewer,  Pine  Bluffs,  Wyoming  

St.  Joe-Spencerville  Regional  Sewer  District,  Saint  Joe,  Indiana 


Sub-category 


Resen/ation,  Mount  Pleasant,  Michigan 
Jacksonville,  Florida  


irsey 


Large  Advanced  Plant. 
Medium  Advanced  Plant. 
Small  Advanced  Plant. 
Large  Secondary  Plant— tie. 
Large  Secondary  Plant — tie. 
Medium  Secondary  Plant. 
Small  Secondary  Plant. 
Large  Non-discharging  Plant. 
Small  Non-discharging  Plant. 
Most  Improved  Plant. 

Large  Advanced  Plant. 
Medium  Advanced  Plant. 
Small  Advanced  Plant. 
Large  Secondary  Plant. 
Medium  Secondary  Plant. 
Small  Secondary  Plant. 
Most  Improved  Plant. 
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Sub-category 


Biosolids  Management  Excellence  Awards 


First  Place: 

Littleton/Englewood  Wastewater  Treatment  Facility,  Englewood,  Colorado 

Second  Place: 

City  of  Twin  Falls  Wastewater  Treatment  Facility,  Twin  Falls,  Idaho  

Special  Recognition: 

City  of  Los  Angeles  Department  of  Public  Works,  Bureau  of  Sanitation  and  Engineering  &  the  Exceptional 
Quality  Biosolids  Task  Force,  Los  Angeles,  Califomia 


Large  Operatir>g  Projects. 
Large  Operating  Projects. 


Pretreatment  Program  Excellence  Awards 


First  Place: 

South  Adams  County  Water  and  Sanitation  District,  Commerce  City,  Colorado  0-25  SlUs. 

Metro  Wastewater  Reclamation  District,  Denver,  Colorado  ...^ I  26-100  SlUs. 

Passaic  Valley  Sewerage  Commissioners  Industrial  and  Pollution  Control  Department,  Newark,  New  Jersey  ....    Greater  than  100  SlUs. 
Second  Placfe: 

Sunnyvale  Water  Pollution  Control  Plant,  Sunnyvale,  Califomia  .-. 26-100  SlUs. 

King  County  Department  of  Natural  Resources  and  Parks,  Wastewater  Treatment  Division,  Seattle,  Wash-  ]  Greater  than  100  SlUs. 
ington. 


Storm  Wirter  Management  Excellence  Awards 


First  Place:  I 

Ventura  County  Watershed  Protection  Division,  Ventura  County,  Califomia  Municipal 

UTC  Fuel  Cells,  South  Windsor,  Connecticut  Industrial. 

Second  Place: 

San  Antonio  Water  System  Storni  Water  Program,  San  Antonio,  Texas !  Municipal. 


Combined  Sewer  Overflow  (CSO)  Control  Awards 


First  Place: 

City  of  Bangor,  Maine  

Second  Place: 

Philadelphia  Water  Department,  Philadelphia,  Pennsylvania 


Municipal. 
Municipal. 


Dated:  September  12,  2003. 
lames  A.  Hanlon, 

Director,  Office  of  Wastewater  Management. 
[FR  Doc.  03-24010  Filed  9-18-03;  12:01  pm] 

BILLING  CODE  S560-50-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Submission  for  0MB  Review 

AGENCY:  Equal  Employment 
Opportunity  Commission. 

ACTION:  Final  notice  of  submission  for 
OMB  review. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Equal  Employment  Opportunity 
Commission  (EEOC)  hereby  gives  notice 
that  it  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  an  extension  of  the  existing 
collection  requirements  under  29  CFR 
part  1602,  Recordkeeping  and  Reporting 
Requirements  under  Title  VII  and  the 
ADA.  The  Conmiission  has  requested  an 
extension  of  an  existing  collection  as 
listed  below. 


DATES:  Written  comments  on  this  final 
notice  must  be  submitted  on  or  before 
October  22,  2003. 

ADDRESSES:  The  Request  for  Clearance 
(SF  83-1),  supporting  statement,  and 
other  jlocuments  submitted  to  OMB  for 
review  may  be  obtained  from:  Sherman 
McDaniel,  Jr.,  EEOC  Clearance  Officer, 
1801  L  Street,  NW.,  Washington,  DC 
20507.  Comments  on  this  final  notice 
must  be  submitted  to  Karen  Lee,  Policy 
Analyst,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  electronically  mailed  to 
Klee@OMB.EOP.GOV.  Comments 
should  also  be  sent  to  Frances  M.  Hart, 
Executive  Office  ,  Executive  Secretariat, 
Equal  Employment  Opportunity 
Commission,  10th  Flpor,  1801  L  Street, 
NW.,  Washington.  DC  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll-free 
number).  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 


to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663^070  (voice)  or  (202)  663- 
4074  (TDD).  (These  are  not  toll-free 
telephone  numbers). 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Schlageter,  Assistant  Legal 
Counsel  at  (202)  663-4669  or  TDD  (202) 
663-7026.  This  notice  is  also  available 
in  the  following  formats:  large  print, 
braille,  audio  tape  and  electronic  file  on 
computer  disk.  Requests  for  this  notice 
in  an  alternative  format  should  be  made 
to  the  Publications  Center  at  1-800- 
669-3362. 

SUPPLEMENTARY  INFORMATION:  A  notice 
that  EEOC  would  be  submitting  this 
request  was  published  in  the  Federal 
Register  on  June  11.  2003,  allowing  for 
a  60-day  public  comment  period.  No 
comments  were  received. 

Overview  of  This  Information 
Collection  ^  . 

Type  of  Review:  Extension — No 
change. 

Collection  Title:  Recordkeeping  and 
Reporting  under  Title  VII  and  the  ADA. 

Form  No.:  None. 

Frequency  of  Report:  Other. 
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Type  of  Respondent:  Employers  with 
15  or  more  employees. 

Description  of  Affected  Public: 
Employers  with  15  or  more  employees 
are  subject  to  Title  VII  and  the  ADA. 

Responses:  627,000. 

Reporting  Hours:  One. 

Federal  Cost:  None. 

Abstract:  Section  709  of  Title  VII,  42 
U.S.C.  2000e  and  section  107(a)  of  the 
ADA,  42  U.S.C.  12117  require  the 
Commission  to  establish  regulations 
pursuant  to  which  employers  subject  to 
those  Acts  shall  make  and  preserve 
certain  records  to  assist  the  EEOC  in 
assuring  compliance  with  the  Acts' 
nondiscrimination  requirements  in 
employment.  Thts  is  a  recordkeeping 
requirement.  Any  of  the  records 
maintained  which  are  subsequently 
disclosed  to  the  EEOC  during  an 
investigation  are  protected  from  public 
disclosure  by  the  confidentiality 
provisions  of  section  706(b)  and  709(e) 
of  Title  VII,  which  are  also  incorporated 
by  reference  into  the  ADA  at  section 
107(a). 

Burden  Statement:  The  estimated 
nimiber  of  respondents  is  approximately 
627,000  employers.  The  recordkeeping 
obligation  does  not  require  reports  or 
the  creation  of  new  documents;  it 
merely  requires  retention  of  documents 
that  the  employer  has  made  or  kept. 
Thus,  the  burden  imposed  by  these 
regulations  is  minimal.  The  burden  is 
estimated  to  be  less  than  one  hour  per 
employer. 

Dated:  September  15,  2003. 

For  the  Commission. 
Can  M.  Dominguez, 
Chair . 
|FR  Doc.  03-24046  Filed  9-18-03;  12:01  pm]^ 

BHJJNO  COOE  6S7O-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 
[No.  200a-N-7] 

Proposed  Collection;  Comment 
Request 

AGENCY:  Federal  Housing  Finance 
Board. 

action:  Notice. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
is  seeking  public  comments  concerning 
a  three-year  extension  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
previously  approved  information 
collection  entitled  "Capital 
Requirements  for  the  Federal  Home 
Loan  Banks." 
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Interested  persons  may  submit 
or  before  November  21, 


01 


DATES: 

comments 
2003. 

ADDRESSES:  Bend  comments  by  e-mail  to 
comments@n\ fb.gov,  by  facsimile  to 
202/408-25;  10,  or  by  regular  mail  to  the 
Federal  Hou  sing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006, 
ATTN:  Publ  c  Comments.  For  copies  of 
the  informal  ion  collection  or  public 
comments,  c  ontact  Karen  Rogers, 
Executive  Secretary,  by  e-mail  at 
rogersk@fhfhgov,  by  facsimile  at  (202) 
408-2530,  oi  by  telephone  at  (202)  408- 
2910.  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathon  F.  <  Curtis,  Senior  Financial 
Analyst,  Reg  ulations  &  Research 
Division,  Of  ice  of  Supervision,  by  e- 
mail  at  curti  ;j@fhfb.gov,  by  telephone  at 
(202)  408-2J  66,  or  by  regular  mail  at  the 
Federal  Hou  iing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 

SUPPLEMENT/ lRY  INFORMATION: 

A.  Need  for  ind  Use  of  the  Information 
Collection 

Section  6  ( if  the  Federal  Home  Loan 
Bank  Act  (Bi  nk  Act)  establishes  the 
capital  struc  ure  for  the  Federal  Home 
Loan  Banks  Banks)  and  requires  the 
Finance  Boa  d  to  issue  regulations 
prescribing  i  niform  capital  standards 
applicable  tc  each  Bank.  12  U.S.C.  1426. 
In  compliance  with  the  requirements  of 
section  6,  tho  Finance  Board  added 
parts  930,  93 1 ,  932  and  933  to  its 
regulations  t )  implement  the  statutory 
capital  struc  ure  for  the  Banks.  12  CFR 
parts  930,  931,  932  and  933.  Part  930 
establishes  definitions  applicable  to  risk 
management  and  the  capital  regulations; 
part  931  con  :ems  Bank  capital  stock; 
part  932  esta  Dlishes  Bank  capital 
requirement! ;  and  part  933  sets  forth  the 
requirement!  for  Bank  capital  structure 
plans.  The  ir  iplementing  regulations 
also  include  conforming  changes  to 
parts  917,  92  5  and  956,  which  concern, 
respectively,  the  powers  and 
responsibilit  es  of  Bank  boards  of 
directors  anc  senior  management,  Bank 
members,  and  Bank  investments.  12 
CFR  parts  91  7,  925  and  9^.6. 

The  Banks  use  the  information 
collection  co  itained  in  the  rules 
implementin  j,  section  6  of  the  Bank  Act 
to  determine  the  amount  of  capital  stock 
a  member  mi  ist  purchase  to  maintain 
membership  in  and  to  obtain  services 
from  a  Bank.  More  specifically,  sections 
931.3  and  93  1.2(a)  authorize  a  Bank  to 
offer  its  mem  bers  several  options  to 
satisfy  a  men  ibership  investment  in 
capital  stock  and  an  activity-based  stock 
purchase  reqairement.  12  CFR  931.3 
and  933.2(a).  The  information  collection 
is  necessary  I  o  provide  the  Banks  with 


the  flexibility  to  meet  the  statutory  and 
regulatory  capital  structure 
requirements  while  allowing  Bank 
members  to  choose  the  option  best 
suited  to  their  business  requirements. 

The  OMB  nimiber  for  the  information 
collection  is  3069-0059.  The  OMB 
clearance  for  the  information  collection 
expires  on  November  30,  2003.  The 
likely  respondents  include  Banks  and 
Bank  members. 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
annual  average  number  of  activity-based 
stock  purchase  requirement  respondents 
at  4,000,  with  4  responses  per 
respondent.  The  estimate  for  the  average 
hours  per  response  is  20  hours.  The 
estimate  for  the  annual  hour  burden  for 
activity-based  stock  purchase 
requirement  respondents  is  320,000 
hours  (4,000  activity-based  respondents 
X  4  responses  per  respondent  x  20  hours 
per  response). 

The  Finance  Board  estimates  the  total 
annual  average  number  of  membership 
investment  in  capital  stock  respondents 
at  8,000,  with  4  responses  per 
respondent.  The  estimate  for  the  average 
hours  per  response  is  10  hours.  The 
estimate  for  the  annual  hour  burden  for 
membership  investment  in  capital  stock 
respondents  is  320,000  hours  (8,000 
membership  investment  respondents  x  4 
responses  per  respondent  x  10  hours  per 
response). 

The  estimate  for  the  total  annual  hour 
burden  for  all  respondents  is  640,000 
hours. 

C.  Comment  Request 

The  Finance  Board  requests  written 
comments  on  the  following:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
Finance  Board  functions,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  Finance 
Board's  estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

By  the  Federal  Housing  Finance  Board. 
Donald  Demitros, 
Chief  Information  Officer. 
[FR  Doc.  03-24101  Filed  9-18-03;  12:01  pm] 
BILUNG  CODE  6725-01-P 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquite  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
,  regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  17, 
2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Jay  Bernstein,  Bank  Supervision 
Officer)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  ESB  Acquisition  Corp.,  New  York, 
New  York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Emigrant  Bancorp, 
Inc.,  New  York,  New  York,  and  thereby 
acquire  Emigrant  Savings  Bank,  New 
York,  New  York. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  The  PNC  Financial  Services  Group, 
Inc.,  Pittsburgh,  Pennsylvania,  and  PNC 
Bancorp,  Inc.,  Wilmington,  Delaware;  to 
merge  with  United  National  Bancorp, 
Bridgewater,  New  Jersey,  and  thereby 
indirectly  acquire  United  Trust  Bank, 
Bridgewater,  New  Jersey. 


C.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Convenant  Financial  Corporation, 
Clarksdale,  Mississippi;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Convenant  Bank,  Clarksdale, 
Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  03-24156  Filed  9-18-03;  12:01  pml 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanlcing  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  17,  2003. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Colonial  Banc  Corp.,  Eaton.  Ohio; 
to  engage  de  novo  through  its 
subsidiary.  The  Oculina  Bank,  Fort 
Pierce,  Florida,  and  thereby  operate  a 


savings  association,  pursuant  to  section 
225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.03-24155  Filed  9-18-03:  12:01  pm] 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-116] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  2003  Connecticut 
Partners  Project:  Health  Plan  Member 
Sm^^ey  on  Smoking  Cessation — New — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Tobacco  use  is  a  leading  cause  of 
death  and  disability  in  the  United 
States.  It  is  also  a  considerable  expense 
for  managed  care  organizations  in  the 
form  of  tobacco  related  disease.  In 
Connecticut,  the  smoking  prevalence  is 
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22.8%  and  tobacco  use  results  in 
$1,273,000,000  in  excess  health  care 
expenditures  or  $389  per  capita. 

The  Connecticut  Partners  Project  will 
be  developed  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC),  the 
American  Association  of  Health  Plans 
(AAHP),  and  four  health  plans  in 
Connecticut.  The  four  health  plans  are 
Anthem  Blue  Cross/Blue  Shield, 
ConnectiCare,  Health  Net  of  the 
Northeast,  Inc.,  and  the  Oxford  Health 
Plan. 

The  objectives  of  the  Project  are  as 
follows: 

•  Determine  the  feasibility  of 
providing  tobacco  cessation  counseling 
through  case  management  programs 
within  managed  care. 

•  Assess  the  feasibility  and  costs  of 
delivering  cessation  counseling  in  a 
local  setting  that  allows  evaluation. 

•  Determine  whether  counselor 
training  through  a  standardized  web 
based  initiative  impacts  the  quality  of 
coimseling. 
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•  Evaluat(  the  delivery  and  impact  of 
the  interven!  ions  as  well  as  their  cost. 

The  Projet  t  will  provide  an 
opportunity  lo  assess  the  value  and  cost 
of  providing  tobacco  cessation 
counseling  t  irough  health  plan  case 
management  strategies.  At  present  there 
are  only  a  ha  ndful  of  health  plans  that 
provide  com  arehensive  tobacco  control 
intervention ;.  The  proposed  project  will 
determine  if  there  is  a  value  to  a  smaller 
targeted  app:  oach  with  high-risk 
individuals.  Phis  could  improve  the 
reach  of  toba  ceo  control  efforts  within 
managed  car  i  for  a  smaller,  but 
important  ta  get  population. 

A  major  cc  mponent  of  this  project 
will  be  a  sur  rey  of  health  plan  members. 
The  goal  of  t  le  member  survey  will  be 
to  evaluate  tie  success  and  relative 
effectiveness  of  the  smoking  cessation 
intervention!  implemented  within  each 
of  the  health  plan's  disease  management 
programs.  Tl  e  survey  will  contain 
approximate  y  35  questions  and  will 


Respondents 


Anthem 

ConnectiCare 

Heaitt)  Net 

Oxford  

Total 


Dated:  September  15,  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-24076  Filed  »-18-03;  12:01  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqijest 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 


include  questions  that  assess  patients' 
smoking  status,  readiness  to  quit, 
knowledge  of  adverse  health  effects  of 
smoking,  and  use  of  smoking  cessation 
resources.  The  survey  will  be  sent  to 
members  identified  as  smokers  in  the 
commercial  population  within  the 
health  plans'  disease  management 
programs.  The  survey  will  be  conducted 
on  approximately  300  participants  per 
health  plan,  for  a  total  of  1,200 
participants. 

An  independent  evaluation  vendor 
will  be  hired  to  field  the  survey.  To 
achieve  the  highest  possible  response 
rate,  the  sim^ey  will  be  implemented  in 
a  mixed  mode  design,  using  both  a  self- 
administered  mail  survey  followed  by  a 
telephone  interview  of  non-respondents. 
Aggregated  data  will  be  reported  to  CDC 
and  the  health  plans  participating  in  the 
study.  In  addition,  the  reported  results 
will  be  blinded  as  to  the  plans,  but  each 
plan  will  have  access  to  its  own  data. 
There  is  no  cost  to  respondents. 


Number  of  re- 
spondents 


300 
300 
300 
300 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse 
(in  flours) 


20/60 
20/60 
20/60 
20/60 


Total  burden 
(in  flours) 


100 
100 
100 
100 

400 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessarj  for  the  proper 
performance  of  the  functions  of  the 
agency,  inck  ding  whether  the 
information  !  hallhave  practical  utility; 
(b)  the  accun  cy  of  the  agency's  estimate 
of  the  burder  of  the  proposed  collection 
of  informatio  q;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  1  q  be  collected;  and  (d) 
ways  to  mini  nize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  c  f  information  technology. 

Proposed  t  roject:  National 
Community  i  Lnti-Drug  Coalition 
Institute  Ann  ual  Coalition  Survey  and 
Database — N  w — The  Substance  Abuse 
and  Mental  I  ealth  Services 
Administratii  )n's  (SAMHSA)  Center  for 
Substance  Abuse  Prevention  has 
established  t^e  National  Community 
Anti-Drug  Cojalition  Institute  through  a 
grant  to  the  CJommunity  Anti-Drug 
Coalitions  of  tAmerica  (CADCA).  The 
purpose  of  the  Annual  Coalition  Survey 
and  Database  project  is  to  collect  and 
report  on  dat  i  which  identify  and 
describe  the  ypes  of  community 


coalitions  across  our  nation,  and  the 
activities  in  which  they  are  involved. 
This  information  will  help  SAMHSA 
encourage  and  assist  in  the  development 
of  effective  community  coalitions  and 
strategies  designed  to  prevent  illicit 
drug  and  underage  alcohol  and  tobacco 
use.  These  data  will  also  permit 
SAMHSA  to  address  its  responsibilities 
and  measiire  performance  as  delineated 
in  the  HP2010  objective  26-23:  to 
increase  the  number  of  communities 
using  partnerships  or  coalition  models 
to  conduct  comprehensive  substance 
abuse  prevention  efforts. 

To  track  progress  in  achieving  this 
objective,  SAMHSA  will  use  these  data 
to  develop  a  national  inventory  of  anti- 
drug coalitions  and  partnerships  that 
can  be  updated  annually  in  order  to 
determine  the  number  of  commimity 
anti-drug  coalitions  in  operation.  Based 
on  the  coalition  literature  and  input 
from  the  field,  the  inventory  will 
include  information  on  important 
characteristics,  such  as  operational 
status,  organizational  type,  target 
population  served,  funding  sources, 
geographic  location,  and  major 
community  sector  involvement, 
including  faith,  business,  school. 
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service,  and  law  sectors.  The 
"snowball"  method  will  be  employed  to 
obtain  lists  of  local  anti-drug  coalitions 
who  will  be  asked  to  complete  the  web 
based  survey.  The  proposed  project  will 
yield  an  electronic  directory,  developed 
by  experts,  to  describe  the  range  of 
operational  definitions  of  "community 


anti-drug  coalitions."  The  inventory 
will  be  based  on  a  variety  of  typologies 
of  coalitions  and  partnerships 
(including  the  coalitions  who  receive 
grants  from  the  Drug  Free  Communities 
Support  Program  that  will  encompass 
the  breadth  of  coalition  activities.  It  is 
anticipated  that  the  resulting  electronic 


directory  will  be  made  available  to  the 
field  through  a  web-based  database  that 
will  be  managed,  maintained,  and 
updated  by  the  Institute. 

The  annual  burden  associated  with 
this  survey  is  summarized  in  the 
following  table. 


Number  of  respondents 


4,000 


Responses/respondent 


Burden/response 
(hrs.) 


.75 


Total  burden  hours 


3,000 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  September  15.  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  03-24072  Filed  9-18-03;  12:01  pm] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
U.S.  Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed  revision  of  a 
currently  approved  information 
collection.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  sale  of  mobile 
homes  to  eligible  disaster  applicants  at 
prices  that  are  fair  and  equitable. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  93-288,  as  amended  by  Section  408 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (Pub.  L. 
100-707),  authorizes  the  FEMA  to 
provide  temporary  housing  assistance  to 
victims  of  federally  declared  disasters. 
This  type  of  assistance  could  be  in  the 
form  of  mobile  homes,  travel  trailers,  or 


other  readily  fabricated  dwelling.  In  the 
event  this  assistance  is  used,  and  other 
alternate  housing  is  not  available;  the 
law  provides  for  the  sale  of  mobile 
homes  to  eligible  disaster  applicants  at 
prices  that  are  fair  and  equitable.  A 
provision  has  been  made, which 
includes  a  formula  for  adjustments  in 
the  sale  price  when  there  is  a  need  to 
purchase  the  unit  as  a  primary  residence 
because  all  other  housing  resources 
have  been  exhausted.  This  provision 
also  takes  into  account  that  in  addition 
to  the  purchaser's  own  resomces,  he/she 
cannot  obtain  sufficient  funds  through 
insiu'ance  proceeds,  disaster  loans, 
grants,  and  commercial  lending 
institutions  to  cover  the  sales  price. 

Callection  of  Infonnation 

Title:  Request  for  Loan  Information 
Verification. 

Type  of  Infonnation  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  1660-0012. 

Form  Numbers:  FEMA  Form  90-68, 
Request  for  Loan  Information 
Verification. 

Abstract:  FEMA  uses  FEMA  Form  90- 
68  to  obtain  information  from  disaster 
victims  who  want  to  purchase  a  mobile 
home  and  lending  institutions  to 
determine  a  fair  and  equitable  sales 
price  of  a  mobile  home  to  a  disaster 
victim.  The  ability  to  borrow  money 
commercially  is  an  important  factor  in 
determining  the  final  sales  price. 

Affected  Public:  Individuals  or 
Households  and  Business  or  Other  For 
Profit. 

Number  of  Respondents:  375. 
(Applicants — 125  +  Lenders — 250). 

Frequency  of  Response:  On  Occasion. 
(Applicants — 2  forms  per  submission; 
lenders — one  form  per  submission). 

Hours  Per  Response:  10  minutes. 
(Applicants — 5  minutes;  Lenders — 5 
minutes). 

Estimated  Total  Annual  Burden 
Hours:  42  hours. 

Estimated  Cost:  The  cost  estimated  for 
respondents  is  approximately  $0.88  to 
complete  and  mail  the  form  back  to 


FEMA.  The  annual  cost  to  respondents 
is  estimated  to-be  $0.88  x  500  responses 
=  $440  annual  cost. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Branch,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate, 
Federal  Emergency  Management 
Agency,  Emergency  Preparedness  and 
Response  Directorate,  U.S.  Department 
of  Homeland  Security,  500  C  Street, 
SW.,  Room  316,  Washington,  DC  20472, 
or  e-mail  address: 
InformationCollections@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  David  L.  Porter,  Program 
Specialist,  Recovery  Division  at  (202) 
646-3883  or  Carl  Hallstead  at  (202)  646- 
3654  for  additional  infonnation.  You 
may  contact  Ms.  Anderson  for  copies  of 
the  proposed  collection  of  information 
at  facsimile  number  (202)  646-3347  or 
at  the  above  e-mail  address. 
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Dated:  September  15,  2003. 
Edward  W.  Keman, 

Division  Director,  Information  Resources 
Management  Division.  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-24125  Filed  9-18-03:  12:01  pm] 
BILUNG  COM  S718-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  biuden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  extension  of  a 
currently  approved  information 
collection.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  this  notice  seeks 
comments  concerning  the  certification 
of  flood  proof  residential  basements  in 
Special  Flood  Hazard  Areas. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP)  administered  by  the  Federal 
Emergency  Management  Agency 
(FEMA),  regulation  44  CFR  60.3. 
Floodplaiii  Management  Criteria  for 
Flood-Prone  Areas,  ensures  that 
communities  participating  in  the  NFIP, 
in  Special  Flood  Hazard  Areas  (SFHAs), 
have  basement  construction  at  the 
lowest  flood  elevation  or  above  the  100 
year  flood  elevation,  or  Base  Flood 
Elevation  (BFE).  This  requirement 
reduces  the  risks  of  flood  hazards  to 
new  buildings  in  SFHAs  and  reduces 
insurance  rates.  However,  FEMA 
regulation  44  CFR  60.6(c)  allows 
communities  to  apply  for  an  exception 
to  permit  and  certify  the  construction  of 
flood  proof  residential  basements  in 
SFHAs.  This  certification  must  ensure 
that  the  community  has  demonstrated 
that  the  areas  of  special  flood  hazard,  in 
which  residential  basements  will  be 
permitted,  are  subject  to  shallow  and 
low  velocity  flooding  and  adequate 
flood  warning  time  to  notify  residents  of 
impending  floods.  This  allows  the 
community  to  ensure  that  local 


r  lanagement  ordinances  are 
is  a  certificate  that  allows 
to  receive  a  "discounted" 
insuralice  rate  applicable  to  flood 


floodplain 

met  as  well 

homeowner  i 

flood 

proof  basemients 

Collection 


Floodproofi: 


Extension  o 
collection. 
OMB  Nudber. 
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Information 


Title:  Res]  dential  Basement 


ig  Certificate. 


Ty'pe  of  Ii  formation  Collection: 


a  currently  approved 


1660-0033. 


Form  Nui  ibers.  FEMA  Form  81-78. 

Abstract:  'EMA  Form  81-78  is  only 
used  in  com  munities  that  have  been 
granted  an  e  tception  by  FEMA  to  allow 
the  construe  tion  of  flood  proof 
residential  basements  in  Special  Flood 
Hazard  Are*  (SFHAs).  Homeowners 
must  have  apegistered  professional 
engineer  or  Architect  complete  FEMA 
Form  81-78tfor  development  or 
inspection  ol'  structural  design 
basements  a  id  certify  that  the  basement 
design  and  i  lethods  of  construction  are 
in  accordanqe  with  floodplain 
management  ordinances.  In  any  case 
homeowner!  are  responsible  for  the  fees 
involved  wii  h  these  services. 
Homeowner  i  also  provide  FEMA  Form 
81-78  to  the  j  insurance  agent  to  receive 
discounted  1  lood  insurance  under  the 
National  Flo  od  Insurance  Program 
(NFIP). 

Affected  P  ublic:  Individuals  or 
Households; 

Number  o  Respondents:  50. 

Frequency  of  Response:  On  occasions. 

Hour  Sure  en  Per  Response:  3.25  hrs. 
There  are  thi  ee  inspections  during  the 
construction  for  a  flood  proof  basement. 
Each  inspect  ion  is  estimated  to  be  45 
minutes,  plus  one  hour  for  the  review  of 
basement  de  sign  documentation  and 
recordkeepii  ig  by  insurance  agents  and 
community  ( ifficials.  Therefore,  45 
minutes  tim(  is  three  inspections  plus 
one  hour  for  review  and  recordkeeping 
=  3.25  hoxus  per  response. 

Estimated  Total  Annual  Burden 
Hours:  163  hours. 

Estimated  Cost:  $16,250.  FEMA  Form 
81-78  has  a  )ne  time  cost  when  used  to 
certify  the  d(  isign  of  a  flood  proof 
basement  by  an  engineer  or  architect. 
The  estimated  cost  of  professional 
engineering  Services  is  $100  per  hoiu. 
This  rate  is  I  ased  on  $65  per  hour  of  a 
certified  eng  neer  or  architect  and  an 
overhead  co!  t  of  approximately  $35. 
Therefore,  $:  00  per  hour  times  3.25 
burden  hour ;  =  $325  total  cost  to 
respondent.  There  are  50  respondents 
times  $325  pier  respondent  =  $16,250 
total  annual  cost  to  respondents. 

Comments:  Written  comments  are 
solicited  to  (^)  evaluate  whether  the 
proposed  da^a  collection  is  necessary  for 


the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and  , 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written- comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Branch,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate, 
Federal  Emergency  Management 
Agency,  Emergency  Preparedness  and 
Response  Directorate,  U.S.  Department 
of  Homeland  Security,  500  C  Street, 
SW.,  Room  316,  Washington,  DC  20472, 
or  e-mail  address: 
InformationCoIIections@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Tertell,  PE,  Civil  Engineer,  Program 
Policy  and  Assessment  Branch, 
Mitigation  Division,  202-646-3935  for 
additional  information  regarding  this 
information  collection.  You  may  contact 
Ms.  Anderson  for  copies  of  the  proposed 
information  collection  at  the  e-mail 
address  above.  • 

Dated:  September  15,  2003. 
Edward  W.  Keman, 

Division  Director,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-24126  Filed  9-18-03;  12:01  pm] 
BiLUNG  CODE  671»-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Approved  Recovery  Plan  for  tiie 
Tumbling  Creek  Cavesnail  (Antrobia 
culverl). 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  the  approved  recovery 
plan  for  the  Tumbling  Creek  cavesnail 
(Antrobia  culvert),  a  species  that  is 


Federal  Register /Vol.  68.  No.  183 /Monday,  September- 22.  2003 /Notices 


55061 


federally  listed  as  threatened  under  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended  (16  U.S.C.  1531  et  seq.]. 
This  species  is  restricted  to  a  single  cave 
stream  in  Tumbling  Creek  Cave  in 
Taney  County,  southwestern  Missouri. 
Actions  identified  for  recovery'  of  the 
Tumbling  Creek  cavesnail  include 
stabilizing  and  augmenting  the  existing 
population,  properly  managing  and 
protecting  surface  habitat  in  the  cave's 
recharge  area,  and  ensuring  long-term 
good  water  quality  in  Tumbling  Creek. 
ADDRESSES:  This  approved  recovery 
plan  is  available  from  the  following 
addresses: 

1.  Fish  and  Wildlife  Reference 
Service,  5430  Grosvenor  Lane,  Suite 
110,  Bethesda,  Maryland  20814  (the  fee 
for  the  plan  varies  depending  on  the 
number  of  pages). 

2.  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Servir  i,  Ecological  Services 
Field  Office,  6L  J  E.  Cherry  St.,  Room 
200,  Columbia,  Missouri  65201-7712. 

3.  The  World  Wide  Web  at  bttp:// 
endangered. fws.'gov/RECOVER  ^  7 
index.html#plans 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paul  McKenzie,  Columbia,  Missouri, 
Ecological  Services  Field  Office  (see 
ADDRESSES  section  No.  2  above), 
telephone  (573)  876-1911,  ext.  107.  The 
Fish  and  Wildlife  Reference  Service 
may  be  reached  at  (301)  492-6403  or 
(800)  582-3421.  TTY  users  may  contact 
Dr.  McKenzie  and  the  Fish  and  Wildlife 
Reference  Service  through  the  Federal 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  or  plants  is  a  primary'  goal  of 
the  Service's  endangered  species 
program.  A  species  is  considered 
recovered  when  the  species'  ecosystem 
is  restored  and  threats  to  the  species  are 
removed  so  that  self-sustaining  and  self- 
regulating  populations  of  the  species 
can  be  supported  as  persistent  members 
of  native  biotic  communities.  Recovery 
plans  describe  actions  considered 
necessary  for  the  conservation  of  the 
species,  establish  criteria  for 
reclassification  to  threatened  status  or 
delisting  listed  species,  and  estimate 
time  and  cost  for  implementing  the 
measures  needed  for  recovery. 

The  Endangered  Species  Act  of  1973, 
as  amended,  requires  that  recovery 
plans  be  developed  for  listed  species 
unless  such  a  plan  would  not  promote 
the  conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  during  recovery  plan 
development,  we  provide  public  notice 
and  an  opportunity  for  public  review 


and  comment.  Information  presented 
during  the  comment  period  has  been 
considered  in  the  preparation  of  the 
approved  recovery  plan,  and  is 
summarized  in  an  appendix  to  the 
recovery  plan. 

The  Tumbling  Creek  cavesnail  was 
listed  as  endangered  on  August  14, 
2002.  The  number  of  cavesnails  has 
significantly  decreased  over  the  past  few 
decades,  to  the  point  where  only  one 
individual  was  found  within  survey 
areas  between  January  11,  2001,  and 
April  22,  2003.  A  population  containing 
approximately  40  individuals  exists  in  a 
small  area  upstream  of  the  area  that  is 
regularly  surveyed.  This  species  lives  on 
the  underside  of  rocks  in  areas  of 
Tumbling  Creek  that  have  little  or  no 
silt.  Little  is  known  about  the  species 
and  its  life  history,  but  it  is  believed  to 
feed  on  microscopic  animals  in  the    . 
stream.  Although  the  exact  reason  for 
this  species'  precipitous  decline  is 
unknown,  it  is  believed  to  be  linked  to 
diminished  water  quality  due  to  habitat 
degradation  in  upstream  locations 
within  the  cave's  delineated  recharge 
zone. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  Tumbling  Creek  cavesnail  so  that 
protection  by  the  Act  is  no  longer 
necessary.  As  recovery  criteria  are  met 
the  status  of  the  species  will  be 
reviewed  and  it  will  be  considered  for 
removal  from  the  list  of  Endangered  and 
Threatened  Wildlife  (50  CFR  part  17). 
The  Tumbling  Creek  cavesnail  will  be 
considered  for  reclassification  from 
endangered  to  threatened  when  the 
following  criteria  have  been  met:  (1)  The 
population  is  stable  or  increasing  for  10 
consecutive  years  with  at  least  1 ,500 
individuals;  (2)  a  minimum  of  80%  of 
the  surface  habitat  within  the  recharge 
area  of  Tumbling  Creek  Cave,  including 
a  minimum  of  75%  of  all  riparian 
corridors,  sinkholes  and  losing  streams, 
is  appropriately  managed:  and  (3)  water 
quality  monitoring  fails  to  detect  levels 
of  any  water  pollutemt  that  exceed  U.S. 
Environmental  Protection  Agency 
recommended  water  quality  or  exceed 
known  toxicity  thresholds  for  the 
species  for  10  consecutive  years.  The 
Tumbling  Creek  cavesnail  will  be 
considered  for  delisting  when  the  above 
reclassification  criteria  have  been  met 
and  the  following  additional  criteria 
have  been  achieved:  (1)  The  population 
is  stable  or  increasing  for  10  consecutrve 
years  witli  at  least  5,000  individuals;  (2) 
a  minimum  of  90%  of  the  surface 
habitat  within  the  recharge  area  of 
Tumbling  Creek  Cave,  including  a 
minimum  of  85%  of  all  riparian 
corridors,  sinkholes  and  losing  streams, 
is  appropriately  managed;  and  (3)  water 


quality  monitoring  fails  to  detect  levels 
of  any  water  pollutant  that  exceed  U.S. 
Environmental  Protection  Agency 
recommended  water  quality  or  exceed 
known  toxicity  threshqlds  for  this 
species  for  10  consecutive  years. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533  (f) 

Dated:  August  21.  2003. 
Charles  M.  Wooley, 

Assistant  Regional  Director.  Ecological 
Services.  Region  3.  Fort  Snelling.  Minnesota. 
[PR  Doc.  03-24073  Filed  9-18-03;  12:01  pra] 

BILUNG  CODE  4310-55-l> 


DEPARTMEtfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Approved  Recovery  Plan  for  ttie 
Mead's  Milkweed  {Asclepias  meadi/^. 

agency:  Fish  and  Wildlife  Ser\'ice, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Ser\'ice)  announces  the 
availability  of  the  approved  recovery 
plan  for  the  Mead's  milkweed 
(Asclepias  meadii).  a  species  that  is 
federally  listed  as  threatened  under  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended  (16  U.S.C.  1531  et  seq.]. 
This  species  occurs  primarily  in 
tallgrass  prairie,  but  also  occurs  in  hay 
meadows  and  in  thin  soil  glades  or 
barrens.  Actions  needed  for  recoven,"  of 
the  Mead's  milkweed  include  protecting 
and  managing  extant  populations  and 
potenticd  recover^'  habitat. 
ADDRESSES:  This  recovery  plan  is 
available  from  the  following  addresses: 

1.  Fish  and  Wildlife  Reference 
Service,  5430  Grosvenor  Lane,  Suite 
110,  Bethesda,  Maryland  20814  (the  fee 
for  the  plan  varies  depending  on  the 
number  of  pages). 

2.  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  Chicago  Ecological 
Services  Field  Office,  1250  S.  Grove 
Avenue,  Suite  103,  Barrington,  Illinois 
60010. 

3.  The  World  Wide  Web  at  http:// 
endangered. fH's.gov/RECOVER  Y/ 
index.html#plans 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Kristopher  Lah,  Chicago  Ecological 
Services  Field  Office  (see  ADDRESSES 
section  No.  2  above),  telephone  (847) 
381-2253  ext.  215.  The  Fish  and 
Wildlife  Reference  Service  may  be 
reached  at  (301)  492-6403  or  (800)  582- 
3421.  TTY  users  may  contact  Mr.  Lah 
and  the  Fish  and  Wildlife  Reference 
Service  through  the  Federal  Relay 
Service  at  (800)  877-8339. 
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SUPPLEMENTARY  INFORMATION: 
Background 

Recovery  of  endangered  or  threatened 
animals  or  plants  is  a  primary  goal  g^ 
the  Service's  endangered  species 
program.  A  species  is  considered 
recovered  when  the  species'  ecosystem 
is  restored  and/or  threats  to  the  species 
are  removed  so  that  self-isustaining  and 
self-regulating  populations  of  the 
species.can  be  supported  as  persistent 
members  of  native  biotic  communities. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  delisting  listed  species,  and 
estimate  time  and  cost  for  iraplementing 
the  measures  needed  for  recovery. 

The  Endangered  Species  Act  of  1973, 
as  amended,  requires  that  recovery 
plans  be  developed  for  listed  species 
unless  such  a  plan  would  not  promote 
the  conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  during  recovery  plem 
development,  we  provide  public  notice 
and  an  opportunity  for  public  review 
and  comment  Information  presented 
during  the  comment  period  has  been 
considered  in  the  preparation  of  the 
approved  recovery  plan,  and  is 
summarized  in  an  appendix  to  the 
recovery  plan.  We  will  forward 
substantive  comments  regarding 
recovery  plan  implementation  to 
appropriate  Federal  agencies  and  other 
entities  so  that  they  can  talje  these 
conoments  into  accoiint  during  the 
course  jof  implementing  recovery 
actions. 

The  Mead's  milkweed  was  listed  as  a 
threatened  species  under  the  Act  on 
September  1. 1988  (53  FR  33982).  The 
Mead's  milkweed  is  currently  known  to 
persist  in  eastern  Kansas,  Missouri, 
south-central  Iowa,  and  southern 
Illinois.  Populations  no  longer  occur  in 
Wisconsin  and  Indiana.  Seventy-five 
percent  of  the  Mead's  milkweed 
populations  are  in  the  Osage  Plains 
Physiographic  Region  in  Kansas  and 
Missouri.  The  remainder  of  the 
populations  occur  in  the  Shawnee  Hills 
of  Illinois;  the  Southern  Iowa  Drift  Plain 
in  Iowa;  the  Glaciated  Plains,  Ozark 
Border,  Ozark  Springfield  Plateau,  the 
Ozark-St.  Francois  Mountains,  Missouri; 
and  the  Glaciated  Physiographic  Region 
of  Kansas.  Mead's  milkweed 
populations  have  been  eliminated  by 
wide-scale  agriculture  in  the  eastern 
part  of  the  species'  range.  Many  large 
populations  occur  in  private  hay 
meadows  where  a  century  of  annual 
mowing  has  severely  reduced  genetic 
diversity  by  preventing  sexual 
reproduction.  Among  the  surviving 
populations  in  eastern  Missouri, 
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Illinois,  anc  Iowa,  most  consist  of  a  few 
genetically  nvariant  clones  that  are 
incapable  ol  reproduction.  Population 
restoration  <  fforts  are  being  made  in 
Illinois,  Ind:  ana,  and  Wisconsin  by 
introducing  Mead's  milkweed  into 
suitable  hah  tat. 

The  objec  ive  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  Mead's  i  iiilkweed  so  that  protection 
by  the  Act  h  no  longer  necessary.  As 
recovery  cri  eria  are  met,  the  status  of 
the  species  i  ifill  be  reviewed  and  it  will 
be  considerc  d  for  removal  from  the  list 
of  Endangered  and  Threatened  Plants 
(50  CFR  part  17).  The  Mead's  milkweed 
will  be  cons  dered  for  delisting  when  21 
populations  are  distributed  across  plant 
communitie  >  and  physiographic  regions 
within  the  historic  range  of  the  species, 
each  of  thesii  21  populations  is  highly 
viable,  and  i  lonitoring  indicates  that 
these  populations  have  had  a  stable  or 
increasing  trtend  for  15  years.  A  highly 
viable  popu  ation  has  the  following 
characteristi::s:  more  than  50  matiu-e 
plants;  seed  aroduction;  increase  in  size 
and  maturit;  ;  genetically  diverse  with 
more  than  5  I  genotypes;  125  acres  (50 
hectares)  or  nore  of  late-successional 
habitat;  habi  lat  protection  through  long- 
term  consen  ation  easements,  legal 
dedication  a ;  a  nature  preserve,  or  other 
means;  and  labitat  management  by  fire 
in  order  to  n  aintain  a  late-successional 
graminoid  v(  sgetation  structure  that  is 
free  of  wood  y  vegetation. 

Authority: '  'he  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act, 
16U.S.C.  153;i(0. 

dated:  Augj  st  21,  2003. 
Charles  M.  W  toley. 

Assistant  Regi  jnal  Director,  Ecological 
Sen'ices.  Regit  >n  3,  Fort  Spelling,  Minnesota. 
[FR  Doc.  03-21075  Filed  9-18-03;  12:01  pm] 

BILLING  CODE  «  1fr-S5-P 


INTERNATIONAL  TRADE 
COMMISSION 

[investigatione  Nos.  731 -TA-1 048-1 053 
(Preliminary)]) 


Electrolytic 
Australia,  Clina 
Japan,  and 


iManganese  Dioxide  from 

,  Greece,  Ireland, 
I  k>uth  Africa 


'  The  record  i 
Commission's  n 
CFR  207.2(f)) 


Determinati(  ins 

On  the  has  is  of  the  record  ^  developed 
in  the  subjec  t  investigations,  the  United 
States  Intern  itional  Trade  Commission 
(Commissioi )  determines,  pursuant  to 
section  733(i )  of  the  Tariff  Act  of  1930 
(19  U.S.C.  iq73b(a))  (the  Act),  that  there 


defined  in  §  207.2(f)  of  the 

les  of  practice  and  procedure  (]« 


is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Australia,  Greece,  Ireland,  Japan, 
and  South  Africa  of  electrolj^c 
manganese  dioxide,  provided  for  in 
subheading  2820.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  The  Commission  has 
determined  that  U.S.  imports  from       ' 
China  are  negligible. 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  §  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  section  733(b)  of  the  Act,  or,  if  the 
preliminary  determinations  are 
negative,  upon  notice  of  affirmative 
final  determinations  in  those 
investigations  under  section  735(a)  of 
the  Act.  Parties  that  filed  entries  of 
appearance  in  th&preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  luxder 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  July  31,  2003,  a  petition  was  filed 
with  the  Conunission  and  Commerce  by 
Kerr-McGee  Chemical,  LLC,  Oklahoma 
City,  OK,  alleging  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  electrolytic 
manganese  dioxide  from  Australia, 
China,  Greece,  Ireland,  Japan,  and  South 
Africa.  Accordingly,  effective  July  31, 
2003,  the  Commission  instituted 
antidumping  duty  investigations  Nos. 
731-TA-104&-1053  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  confeisnce  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
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Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  August  11,  2003  (68 
FR  47607).  The  conference  was  held  in 
Washington,  DC,  on  August  21,  2003. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  15.  2003.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3633  (September  2003), 
entitled  Electrolytic  Manganese  Dioxide 
from  Australia,  China,  Greece,  Ireland, 
Japan,  and  South  Africa:  Investigations 
Nos.  731-TA-1048-1053  (Prehminary). 

By  order  of  the  Commission. 
Issued:  September  15,  2003. 
Marilyn  R.  Abbott,  , 

Secretary. 

[FR  Doc.  03-24095  Filed  9-18-03;  12:01  pm] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Chief  Financial  Officer; 
Extension  of  Information  Collection; 
Comment  Request 


action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  as  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data 
could  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Office  of  the  Chief 
Financial  Officer  is  soliciting  comments 
concerning  the  proposed  extension  of 
Department  of  Labor  regulations 
implementing  various  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365).  including  Disclosure  of 
Information  to  Credit  Reporting 
Agencies;  Administrative  Offset; 
Interest/Penalties  and  Administrative 
Costs. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
November  21.2003. 


ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Thomas  Stein, 
Department  of  Labor,  Room  S-^214 
Frances  Perkins  Building.  200 
Constitution  Ave.  NW.,  Washington, 
D.C.  20210:  202-693-6832  (phone); 
202-693-6964  (fax); 
stein.thontas@doI.gov  (email). 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Debt  Collection  Act  of  1982.  the 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134),  and  the  Federal 
Claims  Collections  Standards,  as 
implemented  in  the  Department  of 
Labor  by  29  CFR  Part  20,  require  Federal 
agencies  to  afford  debtors  the 
opportunity  to  exercise  certain  rights 
before  the  agency  reports  a  debt  to  a 
credit  bureau  or  makes  an 
administrative  offset.  In  the  exercise  of 
these  rights,  the  debtor  may  be  asked  to 
provide  a  written  explanation  of  the 
basis  for  disputing  the  amount  of 
existence  of  a  debt  alleged  owned  the 
agency.  A  debtor  may  also  be  required 
to  provide  asset,  income,  liability,  or 
other  information  necessary  for  the 
agency  to  determine  the  debtor's  ability 
to  repay  the  debt,  including  any  interest, 
penalties  and  administrative  costs 
assessed. 

Information  provided  by  the  debtor 
will  be  evaluated  by  the  agency  official 
responsible  for  collection  of  the  debt  in 
order  to  reconsider  his/her  initial 
decision  with  regard  to  the  existence  or 
amount  of  the  debt.  Information 
concerning  the  debtor's  assets,  income, 
liabilities,  etc.,  will  be  used  by  the 
agency  official  responsible  for  collection 
of  the  debt  to  determine  whether  the 
agency's  action  with  regard  to 
administrative  offset  or  the  assessment 
of  interest,  administrative  costs  or 
penalties  would  create  undue  financial 
hardship  for  the  debtor,  or  to  determine 
whether  the  agency  should  accept  the 
debtor's  proposed  repayment  schedule. 

If  a  debtor  disputes  or  asks  for 
reconsideration  of  the  agency's 
determination  concerning  the  debt,  the 
debtor  will  be  required  to  provide  the 
information  or  documentation  necessary 
to  state  his/her  case.  Presiunably,  the 
agency's  initial  determination  would 
not  change  without  the  submission  of 
new  information. 

Information  such  as  the  debtor's 
assets,  income,  and  liabilities  would 
typically  not  be  available  to  the  agency 
unless  submitted  by  the  debtor. 

II.  Desired  Focus  of  Comments 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  tiie  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other' 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

Failure  of  the  agency  to  request  the 
information  described  would  either 
violate  the  debtor's  rights  under  the 
Debt  Collection  Act  of  1982  or  limit  the 
agency's  ability  to  collect  outstanding 
debts. 

If  a  debtor  wishes  to  appeal  ^an  agency 
action  based  on  undue  financial 
hardship,  he/she  may  be  asked  to 
submit  information  on  his/her  assets, 
income,  liabilities,  or  other  information 
considered  necessary  by  the  agency 
official  for  evaluating  the  appeal.  Use  of 
the  information  will  be  explained  to  the 
debtor  when  it  is  requested;  consent  to 
use  the  information  for  the  specified 
purpose  will  be  implied  from  the 
debtor's  submission  of  the  information. 

rV.  Type  of  Review:  Extension  without 
change. 

V.  Agency:  Office  of  the  Chief 
Financial  Officer. 

VI.  Title:  Disclosure  of  Information  to 
Credit  Reporting  Agencies; 
Administrative  Offset;  Interest  penalties 
and  Administrative  Costs. 

VII.  OMB  Number:  1225-0030. 

VIII.  Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  not-for-profit  institutions;  small 
businesses  or  organizations;  farms; 
Federal  employees. 

IX.  Cite/Reference/Form/etc:  It  is 
estimated  that  10%  of  the  individuals 
and  organizations  indebted  to  the 
Department  will  contest  the  proposed 
collection  action  and  will  request  an 
administrative  review  and/or  appeal  an 
action  based  on  undue  financial 
hardship.  In  some  cases  the  debtor  will 
make  one  request,  but  not  the  other. 
However,  in  most  cases,  it  is  expected 
that  the  debtor  will  request  both 
actions — first,  administrative  review  of 
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the  detennination  of  indebtnesses,  and 
second,  relief  because  of  undue 
financial  hardship. 

Annual  burden  was  estimated  based 
on  a  review  of  debtor  responses  to 
similar  requests  for  information.  Debtors 
typically  respond  in  1-2  page  letters, 
supplemented  by  copies  of  documents. 
Letters  are  most  often  typewritten. 
Annual  burden  is  based  on  a  1  •''A  hour 
time  allotment  to  prepare  and  type  a 
letter.  Debtors  will  not  be  asked  to 
respond  on  a  form. 

X.  Estimated  Total  Burden  Hours: 
12,250. 

XI.  Estimated  Total  Burden  Cost: 
Estimated  emnual  cost  to  the  Federal 

Government:  $969,080. 

Estimated  annual  cost  to  the 
respondents:  $293,370. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/ or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  part  of  public  record. 

Dated:  September  15,  2003. 
H.  Greg  James, 

Associate  Deputy  Chief  Financial  Officer. 
(FR  Doc.  03-24078  Filed  9-18-03;  12:01  pm] 

MLUNG  CODE  4S1(M23-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 


Federal  Register /Vol.  68,  No    183 /Monday.  September  22,  2003 /Notices 


ACTKM:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Notice  of  Issuance 
of  Insurance  Policy  {CM-921).  A  copy  of 
the  proposed  information  collection 
request  can  be  obtained  by  contacting 


the  office  lifted  below  in  the  addresses 
section  of  this  Notice. 
DATES:  Writjen  comments  must  be 
submitted  t0  the  office  listed  in  the 
addresses  saction  below  on  or  before 
November  2 1,  2003. 
ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  1  loom  S-3201,  Washington, 
DC  20210,  t  ilephone  (202)  693-0418, 
fax  (202)  69 1-1451.  Email 
bell.hazel@i  'ol.gov.  Please  use  only  one 
method  of  tj  ansmission  for  comments 
(mail,  fax,  o  •  Email). 

SUPPLEMENT  ^RY  INFORMATION: 
L  Backgroui  id  t. 
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IL  Review  F  icus 

The  Depai  tment  of  Labor  is 
particularly  Interested  in  comments 
which: 

*  Evaluat  s  whether  the  proposed 
collection  of  information  is  necessary 
for  the  prop*  r  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  uti  ity; 

*  evaluati  the  accuracy  of  the 
agency's  esti  mate  of  the  burden  of  the 
proposed  co  lection  of  information, 
including  th ;  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimis  e  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appro  iriate  automated, 
electronic,  n  echanical,  or  other 
technologica  1  collection  techniques  or 
other  forms  ^f  information  technology, 
e.g.,  permittkig  electronic  submissions 
of  responses4 


m.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to 
identify  operators  who  have  secured 
insurance  for  pa)anent  of  black  lung 
benefits  as  required  by  the  Act. 

Type  of  Review:  Extension 

Agency:  Employment  Standards 
Administration 

Title:  Notice  of  Issuance  of  Insurance 
Policy. 

OMB  Number:  1215-0059 

Agency  Number:  CM-921 

Affected  Public:  Business  or  other  for 
profit  and  State,  Local  or  Tribal 
Government. 

Total  Respondents:  60 

Total  Responses:  4,000 

Time  per  Response:  10  minutes 

Frequency:  Ajinually 

Estimated  Total  Burden  Hours:  667 

Total  Burden  Cost  (capital/startup): 
$0 

Total  Burden  Cost  (operating/ 
maintenance):  S1,B00.00 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  16,  2003. 
Bruce  Bohanon, 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning.  Employment 
Standards  Administration. 
[FR  Doc.  03-24051  Filed  9-18-03;  12:01  pm) 
BILLING  CODE  451&-CK-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  bm-den  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
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requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Emplojonent  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Request  for 
Employment  Information  (CA-1027).  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addresses  section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
November  21,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418, 
fax  (202)  693-1451,  Email 
bell.hazeI@doI.gov.  Please  use  only  one 
method  of  transmission  for  conunents 
(mail,  fax,  or  Email). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Payment  of  compensation  for  partial 
disability  to  injured  Federal  workers  is 
required  by  5  U.S.C.  8106.  That  section 
also  requires  the  Office  of  Workers' 
Compensation  Programs  (OWCP)  to 
obtain  information  regarding  a 
claimant's  earnings  during  a  period  of 
eligibility  to  compensation.  The  CA- 
1027,  Request  for  Employment 
Information,  is  the  form  used  to  obtain 
information  for  an  individual  who  is 
employed  by  a  private  employer.  The 
information  is  used  to  determine  the 
claimant's  entitlement  to  compensation 
benefits.  This  information  collection  is 
currently  approved  for  use  through 
March  31,  2004. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to'respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Ciurent  Actions 

The  Department  of  Labor  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  determine  a 
claimant's  eligibility  for  compensation 
benefits. 

Type  of  Review:  Extension 

Agency:  Emplojmient  Standards 
Administration 

Title:  Request  for  Employment 
Information 

OMB  Number.  1215-0105 

Agency  Number:  CA-1 02  7 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Total  Respondents:  500  ^ 

Total  Responses:  500 

Time  Per  Response:  15  minutes 

Estimated  Total  Burden  Hours:  125 

Total  Burden  Cost  (capital/startup): 
$0 

Total  Burden  Cost  (operating/ 
maintenance):  $0 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  15,  2003. 
Bruce  Bohanon, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  03-24052  Filed  9-18-03;  12:03  pm] 

BILUNG  CODE  4510-CH-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  conmient  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 


requirements  on  respondents  can  be 
properly  assessed.  CurrenUy,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Provider 
Enrollment  Form  (OWCP-1168).  A  copy 
of  the  proposed  information  collection 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  addressee 
section  of  this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
November  21,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW.,  Room  S-3201.  Washington, 
DC  20210,  telephone  (202)  693-0418, 
fax  (202)  693-1451,  Email 
bell.hazel@dol.gov.  Please  use  only  one 
method  of  transmission  for  comments 
(mail,  fax,  or  Email). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act 
(FECA),  5  U.S.C.  8101,  et  seq.,  the  Black 
Lung  Benefits  Act  (BLBA),  30  U.S.C.  901 
et  seq.,  and  the  Energy  Employees  ' 
Occupational  Illness  Compensation 
Program  Act  of  2000  (EEOICPA).  42 
U.S.C.  7384  et  seq.,  and  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
(LHWCA),  33  U.S.C.  901  et  seq.  These      • 
statutes  require  OWCP  to  pay  for 
medical  and  vocational  rehabilitation 
services  provided  to  beneficiaries.  In 
order  for  OWCP's  billing  contractor  to 
pay  providers  of  these  services  with  its 
automated  bill  processing  system, 
providers  must  "enroll"  with  one  or 
more  of  the  OWCP  programs  that 
administer  the  statutes  by  submitting 
certain  profile  information,  including 
identifying  information,  tax  I.D. 
information,  and  whether  they  possess 
specialty  or  sub-specialty  training.  Form 
OWCP-1168  is  used  to  obtain  this 
information  from  each  provider.  If  this 
information  is  not  obtained  before  the 
provider  submits  his  or  her  first  bill,  the 
bill  payment  process  is  prolonged  and 
increases  the  burden  on  providers.  This 
information  collection  is  currentiy 
approved  for  use  through  March  31, 
2004. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ID.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to  carry 
out  a  wide  range  of  automated  medical 
bill  "edits",  such  as,  the  identification 
of  duplicate  billings,  the  application  of 
pertinent  fee  schedules  that  apply  to  the 
programs,  utilization  review,  and  fraud 
and  abuse  detection.  This  information  is 
also  used  to  furnish  timely  and  detailed 
reports  to  providers  on  the  status  of 
previously  submitted  bills. 
Type  of  Review:  Extension 
Agency:  Employment  Standards 
Administration 
■Title:  Provider  Enrollment  Form. 
OMB  Number:  1215-0137 
Agency  Number:  OWCP-1 1 68 
Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  12,600 
Toto7  flesponses:  12,600 
Time  per  Response:  8  minutes. 
Frequency:  On  Occassion. 
Estimated  Total  Burden  Hours:  1,676 
Total  Burden  Cost  (capital/startup): 
$0 

Total  Burden  Cost  (operating/ 
maintenance):  $5,040 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  15,  2003. 
Bruce  Bohanon, 

Chief.  Branch  of  Management  Review  and 
Internal  Control.  Division  of  Financial 
Management.  Office  of  Management, 
Administration  and  Planning.  Employment 
Standards  Administration. 
(FR  Doc.  03-24053  Filed  9-18-03;  12:01  pm] 
BILUNQ  CODE  4510-CK-# 
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DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 
Proposed  bollection;  comment  request 

ACTION:  Nc^ice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  (Continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  ai  preclearance  consultation 
program  ta(  provide  the  general  public 
and  Federal  agencies  with  an 
opportunit  y  to  comment  on  proposed 
and/or  con  tinning  collections  of 
informatio:  i  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  ■3506(c)(2)(A)].  This 
program  h(  Ips  to  ensure  that  requested 
data  can  b<  provided  in  the  desired 
format,  reporting  burden  (time and 
financial  n  sources)  is  minimized, 
collection  :  nstruments  are  clearly 
understoo( ,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  (Lllection:  Representative  Fee 
Request.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  b^  contacting  the  office  listed 
below  in  the  addresses  section  of  this 
Notice. 

DATES:  Written  comments  must  be 
submitted  jo  the  office  listed  in  the 
AOORESSEsisection  below  on  or  before 
November  21,  2003. 
addresses:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW..  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418, 
fax:  (202)  a93-1451,  e-mail: 
beU.hazel^doI.gov.  Please  use  only  one 
method  of  jransmission  for  comments 
(mail,  fax,  tr  e-mail). 

SUPPLEMENTARY  INFORMATION:  /. 

Backgrouna:  hidividuals  filing  for 
compensation  benefits  with  the  office  of 
Workers'  Compensation  Programs 
(OWCP)  may  be  represented  by  an 
attorney  orjother  representative.  The 
representative  is  entitled  to  request  a  fee 
for  services  under  the  Federal 
Employees!  Compensation  Act  (FECA) 
and  under  the  Longshore  and  Harbor 
Workers'  c|)mpensation  Act  (LHWCA). 
The  fee  mupt  be  approved  by  the  OWCP 
before  any  Remand  for  payment  can  be 
made  by  the  representative.  This 
informatioi^  collection  request  sets  forth 
the  criteria  for  the  information,  which 
must  be  pr«  sented  by  the  respondent  in 
order  to  ha'  re  the  fee  approved  by  the 
OWCP.  Th«  information  collection  does 
not  have  a  )articular  form  or  format;  the 


respondent 


must  present  the 


informatioi  i  in  any  format  which  is 


convenient  and  which  meets  all  the 
required  information  criteria.  This 
information  collection  is  currently 
approved  for  use  through  March  31, 
2004. 

//.  Review  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions:  The  Department 
of  Labor  seeks  the  extension  of  approval 
to  collect  this  information  in  order  to 
carry  out  its  responsibility  to  approve 
representative  fees  under  the  two  Acts. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration 

Title:  Representative  Fee  Requests. 

OMB  Number:  1215-0078. 

Affected  Public:  Business  or  other  for- 
profit;  individuals  or  households. 

Total  Respondents:  1 2 ,700. 

Total  Responses:  12,700. 

Frequency:  On  occasion. 

Estimated  Total  Burden  Hours:  7,850. 

Total  Burden  Cost  (capital/startup): 
$0. 

Totay  Burden  Cost  (operating/ 
maintenance):  $17,215. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  16,  2003.. 
aves\notices.xml 
Bruce  Bohamion, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management,     ' 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  03-24079  Filed  9-18-03;  12:01  pm] 

BILLING  CODE  4S10-CH-P 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
information  Science  and  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
and  Information  Science  and  Engineering — 
(1115). 

Date  and  Time:  October  24,  2003,  8:00  a.m. 
to  3:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  room  1235,  Arlington,  VA 
22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Gwen  Barber-Blount. 
Office  of  the  Assistant  Director,  Directorate 
for  Computer  and  Information  Science  and 
Engineering,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Suite  1105,  Arlington,  VA 
22230.  Telephone:  (703)  292-8900. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community.  To  provide  advice 
to  the  Assistant  Director/CISE  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  carry  out  needed 
studies  and  tasks. 

Agenda:  Report  from  the  Assistant 
Director.  Discussion  of  Information 
Technology  Research.  CISE  Research 
Education  Themes  and  Cyber  Infrastructure. 

Dated:  September  17,  2003. 
Susanna  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  03-24107  Filed  9-18-03;  12:01  pm] 
BILLING  COOE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Environmental 
Research  and  Education  (#9487); 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Environmental  Research  and  Education 
(9487). 

Da<es;  October  22,  2003.  8:00  a.m.-il:.i0 
p.m.  and  October  23,  2003,  9:00  a.m.-2:30 
p.m. 

Place:  National  Center  for  Ecological 
Analysis  and  Synthesis,  735  State  Street, 
Suite  300,  Santa  Barbara,  CA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Margaret  Cavanaugh, 
Office  of  the  Director,  National  Director 
Foundation,  Suite  1205.  4201  Wilson  Blvd. 
Arlington,  Virginia  22230.  Phone  703-292- 
8002. 


Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  environmental  research  and 
education. 

Agenda: 
October  22  Update  on  recent  NSF 
environmental  activities  and  programs 
Discussion  of  potential  ACERE  workshops 
and  occasional  papers  Planning  for  COV  on 
Biocomplexity  in  the  Environment  Program 
Panel  presentations  and  discussion  of 
"Synthesis:  Challenges  of  Interdisciplinary 
Research  and  Education." 
October  23  Presentation  on  informatics 
Committee  organization  AC-ERE  Task  Croup 
Meetings  and  Reports 

Dated:  September  17,  2003. 
Susaiuie  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  03-24106  Filed  9-18-03;  12:01  pm) 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  on  Equal  Opportunitiesin 
Science  and  Engineering;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (1173). 

Dates/Time: 
October  7,  2003,  9  a.m.-5:30  p.m.  and 
October  8,  2003,  8:30  a.m.-l:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arliagton.  VA.  Room 
1235S. 
Type  of  Meeting:  Open. 
Contact  Person:  Dr.  Margaret  E.M.  Tolbert, 
Senior  Advisor  and  Executive  Liaison, 
CEOSE.  Office  of  Integrative  Activities. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Telephone: 
(703)  292-8040. 

Minutes:  May  be  obtained  from  the    ■ 
Executive  Liaison  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  broadening 
participation  in  science  and-engineering. 

Agenda: 
Tuesday.  October  7.  2003 
Presentation  and  Discussion  of  the 
Supreme  Court  Decision  on  Affirmative 
Action:  Implications  for  Minority 
Federal  Programs  and  Educational 
Institutions 
Discussion  of  the  NSF  Criterion  2 
Discussion  of  the  CEOSE  Response  to  the 
National  Science  Board  Workforce  Policy 
Draft 
Discussion  of  the  CEOSE  Response  to  the 
Draft  2004  Report  on  Women.  Minorities, 
and  Persons  with  Disabilities 
Presentation  and  Discussion  of  Initiative 

for  Persons  with  Disabilities 
Discussion  with  NSF  Director 


Reports  by  CEOSE  Liaisons  on  NSF 

Advisory  Committees 
Reports  by  CEOSE  Ad  Hoc  Subcommittees 

Chairs 
Wednesday,  October  8.  2003 
Discussion  of  Overarching  Questions  to  Set 

the  Future  Agenda  for  CEOSE 
Presentation  and  Discussion  of  Pipeline 

Issues  as  Cultural  Issues 
Special  Reports 
Discussion  of  Plans  for  the  CEOSE  2004 

Biennial  Report  to  Congress 
Refinement  of  Recommendations  Resulting 

from  the  Meeting 

Dated:  September  17.  2003. 
Susanna  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  03-24105  Filed  9-18-03;  12:01  pm] 
BILUNG  COOE  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  ttie  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the         " 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  NRC  Form  171,  "Duplication 
Request". 

3.  The  form  number  if  applicable: 
NRC  Form  171. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Individuals  or  companies 
requesting  document  duplication. 

6.  An  estimate  of  the  number  of 
annual  responses:  15,800. 

7.  The  estimated  number  of  annual 
respondents:  15,800. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,883  hours  for 
15,800  requests. 

9.  An  indication  of  whether  section 
3507(d).  Pub.  L.  104-13  applies:  N/ A. 

10.  Abstract:  This  form  is  utilized  by 
individual  members  of  the  public 
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requesting  reproduction  of  publicly 
available  documents  in  NRC's 
Headquarters  Public  Doctunent  Room. 
Copies  of  the  foiro  are  utilized  by  the 
reproduction  contractor  to  accompany 
the  orders  and  are  then  discarded. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North.  11555  Rockville 
Pike.  Room  O-l  F21.  Rockville,  MD 
20852.  0MB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http  J  I  www.  nrc.gov/pubIic-involve/ 
doc-comment/ omb/ index. html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  October  22,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  OMB  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0066),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  September.  2003. 

For  the  Nuclear  Regulatory  Commission. 

Beth  St.  Mary, 

Acting  NRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
[FR  Doc.  03-24090  Filed  9-18-03;  12:01  pm| 
nUING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-321  and  50-366] 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Ucenae 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Southern  Nuclear 
Operating  Company,  Inc.  (the  licensee) 
to  withdraw  its  July  11,  2002,  as 
supplemented  by  letter  dated  August  19, 
2003,  application  for  proposed 
amendment  to  Renewed  Facility 
Operating  License  DPR-57  and  to 
Renewed  Facility  Operating  License 
NPF-5  for  the  Edwin  I.  Hatch  (Hatch) 
Nuclear  Plant,  Units  1  and  2,  located  in 
Appling  County,  Georgia. 


The  pre  posed  amendment  would 
have  revii  ed  the  Technical 
Specifical  ions  (TSs)  to  delete  TS 
3.3,1.1.1.2,  which  requires  retiuning  the 
Oscillatin  »  Power  Range  Monitor  to 
operable  i  tatus  within  120  days  of 
discoverii  ig  its  inoperability. 

The  Coi  omission  had  previously 
issued  a  ^  otice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  6,  2002 
(67  FR  50959).  However,  by  letter  dated 
Septembet  12,  2003,  the  licensee 
withdrewithe  proposed  change. 

For  furt  ler  aetails  with  respect  to  this 
action,  se(  the  application  for 
amendmeit  dated  July  11,  2002,  as 
suppleme  ited  by  letter  dated  August  19, 
2003,  and  the  licensee's  letter  dated 
Septembe- 12,  2003,  which  withdrew 
the  applic  ation  for  license  amendment. 
Documeni  s  may  be  examined,  and/or 
copied  foi  a  fee,  at  the  NRC's  Public 
Documeni  Room  (PDR),  located  at  One 
White  Flii  it  North.  Public  File  Area  Ol 
F21,  1155  )  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  w  11  be  accessible  electronically 
from  the  /  gencywide  Documents 
Access  an  1  Management  Systems 

Public  Electronic  Reading 
Room  on  1  le  internet  at  the  NRC  Web 
site,  http:j  /www.nrc.gov/reading-rm/ 
adams/hti  nl.  Persons  who  do  not  have 
access  to  i  lDAMS  or  who  encounter 
n  accessing  the  documents 
ADAMS,  should  contact  the 
Reference  staff  by  telephone 
at  1-800-1  97^209,  or  301-415-4737  or 
by  email  ti » pdT@nrc.gov. 

Dated  at  1  lockville,  Maryland,  this  16th  day 
of  Septembir  2003. 

For  the  N  jclear  Regulatory  Commission. 
Steve  Blooi  i. 
Project  Mat  ager.  Section  1 ,  Project 

'I.  Division  of  Licensing  Project 
t.  Office  of  Nuclear  Reactor 


problems 
located  in 
NRC  PDR 


BILUNG  COCH 
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Directorate 
Managemei 
Regulation. 

IFR  Doc.  03J-24092  Filed  9-18-03;  12:01  pm] 


7S90-01-P 


NUCLEAF  REGULATORY 
COMMISS  ON 


030-06583] 


Environm4ntal  Assessment  and 
Finding  of  No  Significant  Impact 
Related  to  Issuance  of  a  License 
Amendment  of  U.S.  Nuclear  Regulatory 
Commissi|)n  Byproduct  Material 
License  No.  45-09347-01 
Commonv  eaith  of  Virginia;  Division  of 
ConsoUda  ed  Laboratory  Services 

I.  Summai  y 

The  U.S 
Commission 


Nuclear  Regulatory 
(NRC)  is  considering 


terminating  Byproduct  Material  License 
No.  45-09347-01  to  authorize  the 
release  of  the  licensee's  facilities  in 
Richmond,  Virginia  for  unrestricted  use 
and  has  prepared  an  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  in  support 
of  this  action. 

The  NRC  has  reviewed  the  results  of 
the  final  survey  of  the  Commonwealth 
of  Virginia,  Division  of  Consolidated 
Laboratory  Services  facility  in 
Richmond,  Virginia.  The 
Commonwealth  of  Virginia  was 
authorized  by  the  NRC  from  June  7, 
1972,  until  the  present  to  use  Nickel  63 
and  Hydrogen  3  in  gas  chromatographs 
for  sample  analysis.  In  1996,  1997,  1998, 
and  1999,  routine  leak  tests  disclosed 
minor  contamination  of  Nickel  63 
chromatograph  inlets  and  exits.  Each 
time  the  device  was  removed  from 
service  and  returned  to  the 
manufacturer  for  repair.  There  was  no 
evidence  of  contamination  beyond  the 
device.  In  July  2003,  the  Commonwealth 
of  Virginia  ceased  operations  with 
licensed  materials  at  the  One  North 
Fourteenth  Street  location  in  Richmond, 
Virginia,  and  requested  that  the  NRC 
amend  the  license  to  remove  this  place 
of  use.  The  Commonwealth  of  Virginia 
has  conducted  surveys  of  the  facility 
and  determined  that  the  facility  meets 
the  license  termination  criteria  in 
Subpart  E  of  10  CFR  Part  20.  The  NRC 
staff  has  evaluated  the  Commonwealth 
of  Virginia's  request  and  the  results  of 
the  siuT/eys,  and  has  developed  an  EA 
in  accordance  with  the  requirements  of 
10  CFR  part  51.  Based  on  the  staff 
evaluation,  the  conclusion  of  the  EA  is 
a  FONSI  on  human  health  and  the 
environment  for  the  proposed  licensing 
action. 

II.  Environmental  Assessment 

Introduction 

The  Commonwealth  of  Virginia  has 
requested  release,  for  unrestricted  use, 
of  their  building  located  at  One  North 
Fourteenth  Street,  in  Richmond, 
Virginia,  as  authorized  for  use  by  NRC 
License  No.  45-09347-01.  This  license 
was  issued  on  June  13,1963,  and  later 
amended  to  authorize  the  Fourteenth 
Street  location  as  a  place  of  use  on  June 
7, 1972,  and  amended  periodically  since 
that  time.  NRC-licensed  activities 
performed  at  the  Foiuteenth  Street 
location  in  Richmond,  Virginia  were 
limited  to  sample  analysis.  These 
activities  were  typically  performed  on 
bench  tops.  No  outdoor  areas  were 
affected  by  the  use  of  licensed  materials. 
Licensed  activities  ceased  completely  in 
July  2003,  and  the  licensee  requested 
release  of  the  facility  for  unrestricted 
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use.  Based  on  the  licensee's  historical 
knowledge  of  the  site  and  the  condition 
of  the  facility,  the  licensee  determined 
that  only  routine  decontamination 
activities,  in  accordance  with  licensee 
radiation  safety  procedures,  were 
required.  The  licensee  surveyed  the 
facility  and  provided  documentation 
that  the  facility  meets  the  license 
termination  criteria  specified  in  subpart 
E  of  10  CFR  part  20,  'Radiological 
Criteria  for  License  Termination." 

The  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Radioactive  Materials  License  Number 
45—09347—01  to  release  the  licensee's 
facility  located  at  One  Fourteenth  Street 
in  Richmond,  Virginia,  for  unrestricted 
use.  By  letters  dated  July  1,  2003  and 
August  6,  2003.  the  Commonwealth  of 
Virginia  provided  survey  results  which 
demonstrate  that  the  Fourteenth  Street 
location  in  Richmond,  Virginia  is  in 
compliance  with  the  radiological 
criteria  for  license  termination  in 
subpart  E  of  10  CFR  part  20, 
"Radiological  Criteria  for  License 
Termination."  No  further  actions  will  be 
required  on  the  part  of  the  licensee  to 
remediate  the  facility. 

Need  for  the  Proposed  Action 

The  purpose  of  the  proposed  action  is 
to  verify  that  residual  radioactivity  at 
the  licensee's  One  Fourteenth  Street 
building  in  Richmond,  Virginia,  permits 
release  of  the  property  for  unrestricted 
use  and  termination  of  the  license.  The 
need  for  the  proposed  action  is  to 
comply  with  NRC  regulations  and  the 
Timeliness  Rule.  The  NRC  is  hilfilling 
its  responsibilities  under  the  Atomic 
Energy  Act  to  make  a  decision  on  a 
proposed  license  amendment  for  release 
of  a  facility  for  unrestricted  use  that 
ensures  protection  of  the  public  health 
and  safety  and  environment. 

Alternative  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  of  amending  the  license  to  release 
the  Richmond,  Virginia  facility  will 
result  in  violation  of  NRC's  Timeliness 
Rule  (10  CFR  30.36),  which  requires 
licensees  to  decommission  their 
facilities  when  licensed  activities  cease. 
The  licensee  does  not  plan  to  perform 
any  further  activities  with  licensed 
materials  at  this  location.  Maintaining 
the  areas  under  a  license  would  reduce 
options  for  future  use  of  the  property. 

The  Affected  Environment  and 
Environmental  Impacts 

The  Fourteenth  Street  facility  in 
Richmond,  Virginia  is  a  four  story  pre- 
cast stone  and  concrete  building.  Work 
with  radioactive  materials  was  done  on 


work  benches  located  within 
laboratories  in  the  building.  The 
building  is  located  within  the  central 
office  district  of  downtown  Richmond. 
This  area  consists  primarily  of  corporate 
and  professional  offices  located  in  three 
and  four  story  buildings. 

The  NRC  staff  has  reviewed  the 
surveys  performed  by  the 
Commonwealth  of  Virginia  to 
demonstrate  compliance  with  the  10 
CFR  20.1402  license  termination 
criteria.  Based  on  its  review,  the  staff 
has  determined  that  the  affected 
environment  and  environmental 
impacts  associated  with  the 
decommissioning  of  the  Commonwealth 
of  Virginia  facility  are  bounded  by  the 
impacts  evaluated  by  the  "Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Facilities'  {NUREG-1496). 
The  staff  also  finds  that  the  proposed 
release  for  unrestricted  use  of  the 
Commonwealth  of  Virginia  facility  is  in 
compliance  with  10  CFR  201402, 
"Radiological  Criteria  for  Unrestricted 
Use.  "  The  NRC  has  found  no  other 
activities  in  the  area  that  could  result  in 
cumulative  impacts. 

Additionally,  no  other  non- 
radiological  impacts  have  been 
identified.  The  Virginia  State  Historic 
Preservation  Officer  was  contacted  and 
responded  by  letter  dated  February  24, 
2003,  with  no  objection.  Also,  the 
Nuclear  Regulator}'  Commission  (NRC) 
staff  has  determined  that  Section  7 
consultation  under  the  Endangered 
Species  Act  is  not  required  because  the 
proposed  action  is  administrative/ 
procedural  in  nature  and  will  not  affect 
listed  species  or  critical  habitat. 

Agencies  and  Persons  Contacted  and 
Sources  Used 

This  EA  was  prepared  entirely  by  the 
NRC  staff.  The  Virginia  Department  of 
Game  and  Inland  Fisheries  Information 
Services  (VFWIS)  was  contacted  by  the 
licensee  and  had  no  objection.  The 
Commonwealth  of  Virginia's 
Department  of  Historical  Resources  was 
contacted  and  responded  by  letter  dated 
•  February  24,  2003,  with  no  objection. 

Conclusion 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  proposed  action 
complies  with  10  CFR  part  20.  NRC  has 
prepared  this  EA  in  support  of  the 
proposed  license  termination  to  release 
the  Commonwealth  of  Virginia  facility 
located  at  One  North  Fourteenth  Street, 
in  Richmond,  Virginia,  for  unrestricted 
use.  On  the  basis  of  the  EA,  NRC  has 
concluded  that  the  environmental 
impacts  from  the  proposed  action  Me 


not  expected  to  be  significant  and  has 
determined  that  preparation  of  an 
environmental  impact  statement  for  the 
proposed  action  is  not  required. 

List  of  Preparers 

Or\sia  Masnyk  Bailey — Materials 
Licensing/Inspection  Branch  1,  Division 
of  Nuclear  Materials  Safety,  Health 
Physicist. 

List  of  References 

1.  NRC  License  No.  45-09347-01 
inspection  and  licensing  records. 

2.  Commonwealth  of  Virginia 
Amendment  Request  Letter  from  James 
L.  Pearson,  to  NRC  dated  July  1.  2003. 
(ML031910443) 

3.  Commonwealth  of  Virginia  Letter 
from  Edwin  F.  Shaw.  Jr.  to  NRC  dated" 
August  6.  2003.  (ML032230412) 

4.  The  Environmental  Company,  Inc. 
"Envirorunental  Impact  Report, 
Proposed  Demolition  of  DCLS 
Laboratory  &  Motor  Fuels  Testing 
Laboratory'  &  Construction  of  Parking 
Garage"  dated  November  2002. 

5.  Title  10  Code  of  Federal 
Regulations  Part  20,  Subpart  E, 
"Radiological  Criteria  for  License 
Termination." 

6.  Federal  Register  Notice,  Volume 
65,  No.  1 14.  page  37186.  dated  Tuesday. 
June  13.  2000,  "Use  of  Screening  Values 
to  Demonstrate  Compliance  With  The 
Federal  Rule  on  Radiological  Criteria  for 
License  Termination.  ' 

7.  NRC.  NUREG-1757  "Consolidated 
NMSS  Decommissioning  Guidance." 
Final  Report  dated  September  2002. 

8.  NRC.  NUREG  1496  "Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities,"  Final 
Report  dated  July  1997. 

9.  Conunonwealth  of  Virginia 
Department  of  Historical  Resources 
"Demolition  of  DCLS  Laboratories  and 
Construction  of  Parking  Garage 
Richmond,  Virginia  DHR  File  #  2002- 
1618"  To  Mr.  Chinh  T.  Vu,  Department 
of  General  Services  dated  Februarv  24, 
2003. 

III.  Finding  of  No  Sigiiificant  Impact 

Based  upon  the  EA,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Accordingly,  the  staff  has  determined 
that  preparation  of  an  environmental 
impact  statement  is  not  warranted. 

TV.  Further  Information 

The  references  listed  above  are 
available  for  public  inspection  and  may 
also  be  copied  for  a  fee  at  the  NRC's 
Public  Document  Room,  located  at  One 
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White  Flint  North.  11555  Rockville 
Pike,  Rockville,  KffD  20852.  These 
documents  are  also  available  for  public 
review  through  ADAMS,  the  NRC's 
electronic  reading  room,  at:  http:// 
www.nrc.gov/reading-rm/adams.html. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Orysia 
Masnyk  Bailey,  Materials  Licensing/ 
Inspection  Branch  1 ,  Division  of 
Nuclear  Materials  Safety,  U.S.  Nuclear 
Regulatory  Commission,  Region  II,  Suite 
23T85,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia,  30303.  Telephone  404-562- 
4739. 

Dated  at  Atlanta,  Georgia  the  9th  day  of 
September.  2003. 

For  the  Nuclear  Regulatory  Commission. 

Douglas  M.  Collins, 

Director,  Division  of  Nuclear  Materials  Safety, 
Region  11. 

[FR  Doc.  03-24091  Filed  9-18-03;  12:01  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-^39] 

Virginia  Electric  and  Power  Company; 
North  Anna  Power  Station,  Uiiits  1  and 
2;  Environmental  Assessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  §§  50.44  and  50.46,  and  10  CFR 
part  50,  appendix  K,  for  Renewed 
Facility  Operating  License  Nos.  NPF-4 
and  NPF-7,  issued  to  Virginia  Electric 
and  Power  Company  (the  licensee),  for 
operation  of  the  North  Anna  Power 
Station,  Units  1  and  2,  located  in  Louisa 
County,  Virginia.  Pursuant  to  10  CFR 
51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  50.44,  10  CFR  50.46,  and  10  CFR 
part  50,  appendix  K,  as  these 
requirements  only  allow  the  use  of 
either  Zircaloy  or  ZIRLO  as  fuel  rod 
cladding  material.  The  design  of  the 
Framatome  Advanced  Mark-BW  fuel 
planned  for  use  at  North  Anna,  Units  1 
and  2,  utilizes  the  advanced  zirconium- 
based  alloy  M5  for  the  fuel  assembly 
structural  tubing  and  grids,  and  fuel  rod 
cladding. 

By  letter  dated  March  28,  2002,  as 
supplemented  by  letters  dated  May  13, 
J\me  19,  and  November  15.  2002,  and 


May  6,  Miy  9,  May  27,  June  11  {2 
letters),  Jiiy  18,  August  26,  September 
4,  and  September  5,  2003,  the  licensee 
requested  an  exemption  from  the 
requirements  of  10  CFR  50.44  and  10 
CFR  50.46,  During  the  review  of  this 
exemptioi  request,  the  NRC  staff 
determine  i  that  an  exemption  koia  the 
requireme  its  of  10  CFR  part  50, 

C,  was  also  needed.  As  a 
NRC  staff  has  initiated  the 


appendix 
result,  the 


proposed  <  fxemption  to  10  CFR  part  50, 


appendix 


C  on  its  own  initiative. 


The  Need  ^or  the  Proposed  Action 

The  Con  unission's  regulations  in  10 
CFR  50.44  10  CFR  50.46,  and  10  CFR 
part  50,  ap  pendix  K,  specifically  refer  to 
light-watei  reactors  containing  fuel 
consisting  of  uranium  oxide  pellets 
enclosed  i^i  Zircaloy  or  ZIRLO  cladding. 
The  propc^ed  advanced  zirconium- 
based  clad  ling  (designated  as  M5)  is  not 
the  same  c  lemical  composition  as 
Zircaloy  oi  ZIRLO,  and  the  licensee 
proposes  t )  use  Framatome  Advanced 
Mark-BW  uel,  which  contains  M5 
cladding,  j  Accordingly,  the  proposed 
exemption  is  needed  for  the  licensee  to 
use  the  Fra  matome  Advanced  Mark-BW 
fuel  contai  [ling  M5  material. 

Environmt  ntal  Impacts  of  the  Proposed 
Action 

The  NR( :  has  completed  its  evaluation 
of  the  prop  osed  action  and  concludes 
that  with  r  jgard  to  radiological  impacts 
to  the  gene  ral  public,  the  proposed 
action  inv<  Ives  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  paj  t  20.  The  use  of  M5  hiel 
cladding  vyill  not  result  in  a  change  in 
the  operati  an  or  configuration  of  the 
facility.  Th  ere  will  be  no  change  in  the 
level  of  coi  itrols  or  methodology  used 
for  process  ing  radioactive  effluents  or 
handling  s  )lid  radioactive  waste.  The 
NRC  staff  1  as  also  determined  that  the 
M5  fuel  ch  dding  will  perform  in  service 
similarly  to  the  ciurent  resident  fuel. 
Accordingly,  the  proposed  exemption 
act  the  previously  analyzed 
consequences  of  design- 
!nts.  In  addition,  the 
;tion  will  not  significantly 
probability  or  consequences 
,  no  changes  are  being  made 
in  the  type$  of  effluents  that  may  be 
released  orf  site,  and  there  is  no 
significant  Increase  in  occupational  or 
public  radiation  exposure.  Therefore 
there  are  n*  significant  radiological 
environmei  ital  impacts  associated  with 
the  propos(  id  action. 

With  reg  ird  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historii :  sites.  It  does  not  affect  non- 
radiologica  plant  effluents  and  has  no 


will  not  i 
radiologic 
basis  acci 
proposed 
increase 
of  acciden 


other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  (FES)  related 
to  the  operation  of  North  Anna,  Units  1 
and  2,  issued  by  the  Commission  in 
April  1973,  and  the  associated  addenda 
to  the  FES  issued  in  November  1976  and 
August  1980. 

Agencies  and  Persons  Consulted 

On  June  20,  2003,  the  staf  consulted 
with  Mr.  Les  Foldesi  of  the  Virginia 
Department  of  Radiological  Health, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  28,  2002,  and  supplements 
dated  May  13,  June  19,  and  November 
15,  2002,  and  May  6,  May  9,  May  27, 
June  11  (2  letters),  July  18,  August  26, 
September  4,  and  September  5,  2003. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  Public  File  Area  01 
F21, 11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronicedly 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
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access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Nakoski, 

Chief,  Section  1,  Project  Directorate  II, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation 
[FR  Doc.  03-24093  Filed  9-18-03;  12:01  pm] 

BILLING  CODE  75dO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  a  meeting  of 
the  Advisoiy  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI)  on  November 
12-13,  2003.  The  meeting  will  take 
place  at  the  address  provided  below. 
DATES:  All  sessions  of  the  meeting  will 
be  open  to  the  public  with  the  exception 
of  the  first  session,  which  will  be  closed 
to  conduct  administrative  business 
related  to  internal  personnel  rules  and/ 
or  practices  of  ACMUI  members,  and  to 
provide  safeguards  training  to  ACMUI 
members.  A  sample  of  agenda  items 
include:  (1)  The  NRC  method  of  dose 
reconstruction;  (2)  Update:  Listing 
Sources  by  Model/Serial  Number  on 
Licenses;  (3)  Update:  National  Materials 
Program  Pilot  Project  on  Operating 
Experience  Evaluation;  and,  (4)  Update: 
Emerging  Technologies. 
ADDRESS  FOR  PUBLIC  MEETING:  U.S. 
Nuclear  Regulatory  Commission,  Two 
White  Flint  North  Building,  Conference 
Room  T2B3,  11545  Rockville  Pike, 
Rockville,  MD  20852-2738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  R.  Williamson,  telephone  (301) 
415-5030;  e-mail  arw@nrc.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

CONDUCT  OF  THE  MEETING:  Manuel  D. 
Cerqueira,  M.D.,  will  chair  the  meeting. 
Dr.  Cerqueira  will  conduct  the  meeting 
in  a  manner  that  will  facilitate  the 
orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 


reproducible  copy  to  Angela 
Williamson,  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
Mail  Stop  T8F5, 11545  Rockville  Pike, 
Rockville,  MD  20852-2738.  Submittals 
must  be  postmarked  by  October  17, 
2003,  and  must  pertain  to  the  topics  on 
the  agenda  for  the  meeting. 

2.  Questions  from  members  of  the 
public  will  be  permitted  during  the 
meeting,  at  the  discretion  of  the 
Chairman. 

3.  The  transcript  and  written 
comments  will  be  available  for  «-- 
inspection  on  NRC's  Web  site 
(www.nrc.gov)  and  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD  20852-273d»  telephone 
(800)  397-4209,  on  or  aboui  December 

1,  2003.  Minutes  of  the  meeting  will  be 
available  on  or  about  January  15,  2004. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations,  Part  7. 

Dated:  September  16,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-24089  Filed  9-18-03;  12:01  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension:  Rules  17h-lT  and  17h-2T, 
SEC  File  No.  270-359,  OMB  Control 
No.  3235-0410 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below.  The  Code  of  Federal 
Regulation  citations  to  this  collection  of 
information  are  the  following  rules:  17 
CFR  240.17h-lT  and  17  CFR  240.17h- 
2T. 

Rule  17h-lT  requires  a  broker-dealer 
to  maintain  and  preserve  records  and 
other  information  concerning  certain 
entities  that  are  associated  with  the 
broker-dealer.  This  requirement  extends 
to  the  financial  and  securities  activities 


of  the  holding  company,  affiliates  and 
subsidiaries  of  the  broker-dealer  that  are 
reasonably  likely  to  have  a  material 
impact  on  the  financial  or  operational 
condition  of  the  broker-dealer.  Rule 
17h-2T  requires  a  broker-de?.ler  to  file 
with  the  Commission  quarterly  reports 
and  a  cumulative  year-end  report 
concerning  the  information  required  to 
be  maintained  and  preserved  under 
Rule  17h-lT. 

The  collection  of  information  required 
by  Rules  17h-lT  and  17h-2T  is 
necessary  to  enable  the  Commission  to 
monitor  the  activities  of  a  broker-dealer 
affiliate  whose  business  activities  is 
reasonably  likely  to  have  a  material 
impact  on  the  financial  and  operational 
condition  of  the  broker-dealer.  Without 
this  information,  the  Commission  would 
be  unable  to  assess  the  potentially 
damaging  impact  of  the  affiliate's 
activities  on  the  broker-dealer. 

There  are  currently  166  respondents 
that  must  comply  with  Rules  17h-lT 
and  17h-2T.  Each  of  these  166 
respondents  require  approximately  10 
hours  per  year,  or  2.5  hours  per  quarter, 
to  maintain  the  records  required  under 
Rule  1 7h-lT,  for  an  aggregate  annual 
burden  of  1,660  hours  (166  respondents 
X  10  hours).  In  addition,  each  of  these 
166  respondents  must  make  five  annual 
responses  under  Rule  1 7h-2T.  These 
five  responses  require  approximately  14 
hours  per  respondent  per  year,  or  3.5 
hours  per  quarter,  for  an  aggregate 
annual  burden  of  2,324  hours  (166 
respondents  X  14  hours).  In  addition, 
there  are  approximately  seven  new 
respondents  per  year  that  must  draft  an 
organizational  chart  required  under 
Rule  17h-lT  and  establish  a  system  for 
complying  with  the  Rules.  The  staff 
estimates  that  drafting  the  required 
organizational  chart  requires  one  hour 
and  establishing  a  system  for  complying 
with  the  Rules  requires  three  hours, 
thus  requiring  an  aggregate  of  28  hours 
(7  new  respondents  x  4  hours).  Thus, 
the  total  compliance  burden  per  year  is 
approximately  4,012  burden  hours 
(1,660  +  2,324  +  28). 

Rule  T7h-lT  specifies  that  the  records 
required  to  be  maintained  under  the 
Rule  must  be  preserved  for  a  period  of 
not  less  than  three  years.  There  is  no 
specific  retention  period  or  record 
keeping  requirement  for  Rule  1 7h-2T. 
The  collection  of  information  is 
mandatory  and  the  information  required 
to  be  provided  to  the  Commission 
pursuant  to  these  Rules  are  deemed 
confidential,  notwithstanding  any  other 
provision  of  law  under  section  17(h)(5) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78q(h)(5))  and  section 
552(b)(3)(B)  of  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552(b){3)(B)). 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  iS  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following=<persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice 

Dated:  September  15.  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  03-24087  Filed  9-18-03;  12:01  pm] 
BNJJNG  CODE  801(H)1-P 

SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Wetoate  No.  34-48494;  Fi    No.SR-Amex- 
2003-79] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
American  Stock  Exchange  LLC  To 
Make  Permanent  Procedures  on  the 
Amex  In  Nasdaq  National  Market 
Securities 

September  16,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  5,  2003,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Exchange  filed  the  proposal  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,^  and  Rule 
19b-4(f)(6)  thereimder,*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.^  The  Commission  is 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

MS  U.S.C.  78s(b)(3)(A). 

<  17  CFR  240.19b-4(f)(6). 

*The  Exchange  provided  the  Coramission  with 
notice  of  its  intention  to  file  this  proposed  rule 
change  on  August  29,  2003.  The  Commission 
reviewed  the  pre-filing  notice  and  advised  the 
Amex  to  file  the  proposed  rule  change.  See  August 
29,  2003  email  letter  to  Claire  McGrath.  Senior  Vice 
President  and  Deputy  General  Counsel,  Amex,  from 


publishing  ^is  notice  to  solicit 
comments  dn  the  proposed  rule  change 
from  intere^ed  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'*'  The  Ame*  proposes  to  implement  on 
a  permanenj  basis  crossing  procedures 
on  the  Amex  in  Nasdaq  National  Market 
securities  uader  Commentary  .06  to 
Amex  Rule  i26(g).  These  procedures  are 
currently  implemented  on  a  pilot  basis, 
and  are  set  tp  expire  on  September  30, 
2003.  The  tqxt  of  the  proposed  rule 
change  is  av^lable  at  the  Amex  and  at 
the  Commission. 

n.  Self-RegiUatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  infcluded  statements 
concerning  ^e  purpose  of  and  basis  for 
its  proposal  knd  discussed  any 
comments  in  received  regarding  the 
proposal.  Tne  text  of  these  statements 
may  be  exaisined  at  the  places  specified 
in  Item  IV  bilow.  The  Amex  has 
prepared  susmiaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  Oj  the  Purpose  of,  and 
Statutory  Ba  sis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  has  implemented  crossing 
procedures  i  nder  Amex  Rule  126(g), 
Commentarj  .06  on  a  pilot  basis 
extending  until  September  30.  2003.^ 
The  Exchanj  e  initially  filed  the  pilot 
program  on ;  uly  18.  2002  ^  and 
subsequentl]  extended  the  program 
until  March  pi.  2003.«  The  Exchange 
proposes  th^  the  procedures  under 
Amex  Rule  426(g),  Commentary  .06 
become  penaanently  effective. 

Amex  Rul«  126(g).  Commentary  .06 
provides  that  a  floor  broker  is  permitted 
to  effect  crosp  transactions  in  Nasdaq 
National  Maiket  securities  involving 
5.000  shares  or  more  without 
interference  )y  the  speciahst  or  market 


jlatit  n 


Joseph  P.  Morra, 
Market  Regu 
Amex  asked  the 
operative  delay. 
240.19b-4(f)(6)( 

"  See  Securitie 
(April  2,  2003) 
Amex-2003-20) 

'  See  Securit 
(August  5,  2002) 
Amex-2002-58) 

■  See  Securiti 
(October  10, 
2002)(SR-Amex 


Special  Counsel.  Division  of 

("Division"),  Commission.  The 
!2ommission  to  waive  the  30-day 
See  Rule  19b-^(f)(6}(iii).  17  CFR 
i). 

Exchange  Act  Release  No.  47622 
FR  17416  (April  9,  2003(SR- 


(8 


6! 


,  200 ;) 


Exchange  Act  Release  No.  46309 
67  FR  59102  (August  9,  2002)(SR- 


Exchange  Act  Release  No.  46635 
■  67  FR  64424  (October  18, 
2002-74). 


makers  if,  prior  to  presenting  the  cross 
'  transaction,  the  floor  broker  first 
requests  a  quote  for  the  subject  security. 
These  requests  place  the  specialist  and 
market  makers  on  notice  that  the  floor 
broker  intends  to  cross  within  the  bid- 
offer  spread.  This  arrangement  ensures 
that  a  specialist  or  market  maker  retains 
the  opportunity  to  better  the  cross  price 
by  updating  their  quote,  but  precludes 
the  specialist  or  market  maker  from 
breaking  up  a  cross  transaction  after  the 
cross  transaction  is  presented.  The  floor 
broker  retains  the  ability  to  present  both 
sides  of  the  order  at  the  post  if  the 
customers  so  desire. 

The  Exchange  is  making  no  change  to 
Amex  Rule  126(g),  Commentary  .06  as 
filed  with  the  Commission  in  SR- 
Amex-2002-58,  other  than  to 
implement  Commentary  .06  on  a 
permanent  basis.  The  Exchange  is 
making  no  change  to  the  manner  in 
which  crossing  proced^ires  under  the 
pilot  program  currently  operate. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  9  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  ^°  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  receive  any 
writi  ?n  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 


«  15  O.S.C.  78f[b).   • 
•015  U.S.C.  78f(b)(5). 
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(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19Cb)(3){A)  of  the 
Act  »i  and  Rule  19bHKf)(6) 
thereunder.  12  ^t  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  «uch  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Amex  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
make  the  pilot  permanent  without 
requiring  the  Amex  to  file  another 
proposed  rule  change  to  extend  the  pilot 
long  enough  to  allow  the  30-day 
operative  period  to  expire.  For  these 
reasons,  the  Commission  designates  the 
proposal  to  be  effective  and  operative 
upon  filing  with  the  Commission.  ^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 


■•  15  U.S.C.  78s(b)(3)(A). 

'2  17  CFR  240.19b-4{f)(6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


SR-Amex-2003-79  and  should  be 
submitted  by  October  14,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-24088  Filed  9-18-03;  12:01  pm] 
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SOCIAL  SECURITY  ADMINISTRATION 

Supplemental  Security  Income  (SSI) 
for  the  Aged,  Blind  and  Disabled; 
Extension  of  the  SSI  Work  Incentives 
Demonstration  Project 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  the  extension  of  the 

SSI  Work  Incentives  Demonstration 

Project. 

SUMMARY:  We  are  announcing  an 
extension  of  the  period  for  testing  the 
use  of  certain  modifications  of  the  SSI 
program  rules  for  participants  in  the  SSI 
Work  Incentives  Demonstration  Project. 
We  are  conducting  this  demonstration 
project  imder  the  authority  of  section 
1110(b)  of  the  Social  Security  Act  (the 
Act).  Under  this  project,  the  Social 
Seciu-ity  Administration  (SSA)  is  testing 
the  effectiveness  of  altering  certain 
provisions  of  the  SSI  program  under 
title  XVI  of  the  Act  as  an  incentive  to 
encourage  SSI  recipients  with 
disabilities  or  blindness  to  work  for  the 
first  time,  return  to  work,  or  increase 
their  work  activity  and  earnings.  We  are 
conducting  this  demonstration  project 
in  selected  States  which  we  are  assisting 
under  our  State  Partnership  Initiative  to 
develop  iimovative  and  enhanced 
systems  for  the  coordination  and 
delivery  of  services  to  assist  persons 
with  disabilities  to  obtain  employment 
and  reduce  their  dependence  on 
government  benefit  programs. 

We  are  extending  the  period  during 
which  the  modifications  of  the  SSI 
program  rules  will  apply  to  participants 
in  the  SSI  Work  Incentives 
Demonstration  Project  in  order  to  obtain 
sufficient  data  to  permit  a  thorough 
evaluation  of  the  effects  that  the  altered 
SSI  program  rules  and  enhanced  service 
delivery  systems  in  the  selected  States 
have  on  encouraging  SSI  recipients  to 
enter  and  remain  in  the  workforce  and 
reduce  their  dependence  on  SSI  benefits 
and  benefits  under  other  government 
programs.  We  are  publishing  this  notice 
in  accordance  with  20  CFR  416.250(e). 
DATES:  We  are  extending  the  date  on 
which  the  alternative  SSI  program  rules 


n  17  CFR  200.30-3(a)(12). 


generally  end  for  project  participants 
from  September  30,  2003  to  September 
30,  2004.  We  are  extending  the  starting 
date  of  the  24-month  spend-down 
period  for  the  Independence  Account, 
which  is  a  feature  of  the  alternative 
rules  that  apply  to  project  participants, 
from  October  1,  2003  to  October  1,  2004. 
If  we  decide  to  extend  the  period  for 
testing  the  alternative  SSI  program  rules 
beyond  these  dates,  we  will  publish  a 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKW  CONTACT:  B.  J. 
Olson,  Social  Security  Administration. 
Office  of  Program  Development  and 
Research,  6401  Security  Boulevard, 
3531  Armex  Building,  Baltimore, 
Maryland  21235-6401;  phone  (410) 
965-9990  or  through  e-mail  to 
b.j.olson@ssa.gov. 

SUPPLEMENTARY  INFORMATION: 

The  SSI  Work  Incentives 
DemonstratioD  Project 

On  January  25,  2001,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
7826)  announcing  and  describing  the 
SSI  Work  Incentives  Demonstration 
Project.  Under  this  project,  we  are 
testing,  on  a  demonstration  basis,  the 
effectiveness  of  certain  modifications  of 
the  SSI  program  rules  as  incentives  for 
SSI  recipients  with  disabilities  or 
blindness  to  attempt  work  activity  or 
increase  their  level  of  work  and 
earnings.  For  SSI  recipients  who  are 
participating  in  the  demonstration 
project,  we  are  waiving  certain 
provisions  of  title  XVI  of  the  Act  and  the 
implementing  regulations  and  applying 
alternative  rules  for  SSI  program 
piuposes.  The  alternative  rules  which 
apply  to  project  participants  involve 
modifications  of  the  SSI  program  rules 
relating  to  the  counting  of  a  recipient's 
income  and  resources  for  SSI  program 
purposes,  and  to  the  initiation  of  certain 
continuing  disability  reviews  for 
recipients  of  SSI  benefits  based  on 
disability  or  blindness. 

We  are  conducting  the  SSI  Work 
Incentives  Demonstration  Project  imder 
the  authority  of  section  1110(b)  of  the 
Act.  Section  1 1 1 0(b)  of  the  Act 
authorizes  the  Commissioner  of  Social 
Security  to  waive  any  of  the 
requirements,  conditions,  or  limitations 
of  title  XVI  of  the  Act  to  the  extent 
necessary  to  carry  out  experimental, 
pilot,  or  demonstration  projects  which, 
in  the  Commissioner'is  judgment,  are 
likely  to  assist  in  promoting  the 
objectives  or  facilitate  the 
administration  of  the  SSI  program. 

We  are  conducting  the  SSI  Work 
Incentives  Demonstration  Project  in 
connection  with  certain  retum-to-work 
projects  for  which  we  awarded 
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'  cooperative  agreement  funds  to  certain 
States  under  our  State  Partnership 
Initiative  (SPI)  program.  In  1998,  under 
the  SPI  program,  SSA  awarded  five-year 
cooperative  agreements  to  a  number  of 
States  to  develop  innovative  and 
enhanced  systems  for  the  coordination 
and  delivery  of  rehabilitation, 
employment,  and  other  support  services 
to  assist  adults  who  are  recipients  of  SSI 
benefits  based  on  disability  or 
blindness,  or  who  are  Social  Security 
Disability  Insurance  (SSDI) 
beneficiaries,  to  enter  and  remain  in  the 
workforce  and  reduce  their  dependence 
on  SSI  and  SSDI  benefits. 

We  are  conducting  the  SSI  Work 
Incentives  Demonstration  Project,  which 
consists  of  two  models,  in  conjimction 
with  the  testing  of  the  enhanced,  service 
delivery  systems  employed  in  the  SPI 
projects  in  the  States  of  California,  New 
York,  Vermont  and  Wisconsin.  Our 
overall  objective  in  conducting  this 
project  is  to  demonstrate  whe^er 
certain  modifications  of  the  SSI  program 
rules,  in  combination  with  the  enhanced 
service  delivery  systems  employed  in 
the  SPI  projects  in  these  States,  are 
effective  in  promoting  the  retum-to- 
work  efforts  of  disabled  or  blind  SSI 
recipients.  The  four  States  are  collecting 
data  for  each  project  participant 
regarding  identifying  information, 
educational  and  vocational  background,- 
services  provided,  work  attempts  and 
outcomes,  and  use  of  the  alternative  SSI 
program  rules.  Each  State  will  use  the 
data  to  evaluate  the  effectiveness  of  the  • 
alternative  SSI  program  rules  and 
enhanced  service  delivery  systems 
under  the  project  in  that  State.  The  data 
will  also  be  used  by  evaluators  under 
contract  with  SSA  to  perform  a  process 
evaluation  and  a  net  outcomes 
evaluation. 

Participants  in  the  SSI  Work  Incentives 
Demonstration  Proiect 

To  be  a  participant  in  the  SSI  Work 
Incentives  Demonstration  Project,  an 
individual  must  be  a  disabled  or  blind 
SSI  recipient  or  concurrent  SSl/SSDI 
beneficiary  who  is  enrolled  as  a 
participant  in  the  SPI  cooperative 
agreement  project  in  California,  New 
York,  Vermont  or  Wisconsin.  An 
enrollee  in  one  of  the  SPI  projects 
becomes  a  participant  in  the  SSI  Work 
Incentives  Demonstration  Project  by 
providing  a  voluntary  written  consent  to 
be  a  participant  in  the  SSI 
demonstration  project.  The  individual's 
consent  to  participate  in  the  SSI  Work 
Incentives  Demonstration  Project  may 
be  revoked  by  the  individual  at  any 
time.  In  addition,  an  individual's  status 
as  a  participant  in  the  SSI  Work 
Incentives  Demonstration  Project  vvill 


end  if  his  or  her  participation  in  the  SPI      3.  "Independence  Account"— Create 
project  ends  New  Resource  Exclusion 


Alternative 

Apply  to  Pa^cipants 

Incentives 


SI  Program  Rules  That 
in  the  SSI  Work 
Bfemonstration  Project 


The  alternative 
we  are  testin  » 
project  cons  st 
elements.  Elements 
participants 
only  recipients 
beneficiaries , 
participants 
recipients;  it 
concurrent 


SSI  program  rules  that 
under  the  demonstration 
of  the  following  four 

1  through  3  apply  to 
n  the  project  who  are  SSl- 
or  concurrent  SSI/SSDI 
Element  4  only  applies  to 
jvho  are  SSI-only 
does  not  apply  to 
^I/SSDI  beneficiaries. 


1.  "Three-foi  -Four" — Increase  Earned 
Income  Excl  ision 

SSA  is  tesi  ing  the  effectiveness,  as  a 
work  incenti  /e,  of  using  a  modified 
earned  incon  le  exclusion  in  determining 
an  SSI  recipi  mt's  countable  income  for 
SSI  program  purposes.  Under  this 
alternative  rule,  SSA  will  exclude  the 


first  $65  of  a 


3roject  participant's 


monthly  eari  ed  income  plus  an 
additional  7S  percent  of  any  remaining 
gross  monthl  y  earned  income,  or  an 
additional  Si  for  every  $4  earned.  This 
differs  fi-om  t  le  current  rules  under 
which  SSA  e  ccludes  the  first  $65  of 
monthly  eart  ed  income  plus  an 
additional  5C  percent  of  any  remaining 
gross  monthl ;  earned  income,  or  an 
additional  $1  for  every  S2  earned. 


2.  "Unearnec 
Activity" — 


Income  Related  to  Work 
That  as  Earned  Income 


f  rst ; 


work 


SSA  is 
incentive, 

temporary  uiiearned 
work  activity 
earned  inconie 
1  above  for 
SSI  recipient 
is,  for  a  proje  ;t 
exclude  the 
certain  types 
result  from 
percent  of  th« 
imeame'd 
differs  from 
which  SSA  excludes 
unearned 

types  of  tempjorary 
that  result 
subject  to  this 
unemployme  it 
worker's 

disability  benjefits 
benefits  paid 
plans.  Other 
Social  Securi  y 
benefits  from  the 
Veterans  Affa  rs 
treated  as  unqamed 
current  rules 


testing,  as  an  additional  work 
tre  iting  certain  types  of 

income  related  to 
in  the  same  manner  as 
is  treated  under  element 
pi  irposes  of  determining  an 
countable  income.  That 
participant,  SSA  will 
$65  per  month  of 
of  unearned  income  that 

activity  plus  75 
remainder  of  such 
mcbme  in  a  month.  This 
cfirrent  SSI  rules  under 
the  first  $20  of 
in  a  month.  The  only 
unearned  inqome 
work  activity  that  are 
alternative  rule  are: 
insurance  benefits, 
compensation  benefits.  State 

,  and  disability-related 
through  private  insurance 
I  ypes  of  benefits,  such  as 
benefits  or  veterans 

Department  of 
,  will  continue  to  be 
income  based  on 


SSA  is  testing  the  use  jf  an  additional 
resource  exclusion  as  a  work  incentive. 
Under  this  alternative  rule,  SSA  allows 
a  project  participant  to  maintain  an 
"Independence  Account"  as  a  resource, 
beyond  the  current  $2,000  resource 
limit.  For  purposes  of  determining  an 
SSI  recipient's  countable  resources,  SSA 
will  exclude  monies  conserved 
(including  any  accrued  interest)  in  one 
separate  account  for  saved  wages,  not  to 
be  commingled  with  other  monies,  and 
with  deposits  limited  to  50  percent  of 
gross  earnings,  not  to  exceed  $8,000  per 
year.  The  account  may  be  a  checking  or 
savings  account,  certificate  of  deposit, 
money  market  or  mutual  fund  account. 
It  cannot  be  any  type  of  retirement  plan 
such  as  an  IRA,  Roth  IRA,  401(k)  plan, 
or  403  Cb)  plan.  The  period  during  which 
a  participant  is  permitted  to  deposit  a 
portion  of  his  or  her  wages  into  an 
"Independence  Account"  will  end 
when  this  altered  SSI  program  rule 
terminates  or,  if  earlier,  when  he  or  she 
ceases  to  be  a  project  participant. 
Following  the  close  of  the  period  for 
making  deposits,  SSA  will  provide  the 
individual  a  24-month  spend-down 
period  during  which  the  resource 
exclusion  under  this  alternative  rule 
will  continue  to  apply  to  monies  in  the 
account. 

4.  "Medical  Continuing  Disability 
Reviews" — Suspend  for  Certain 
Participants 

SSA  is  testing  suspending  medical 
continuing  disability  reviews  (CDRs)  as 
a  Work  incentive  for  certain  individuals. 
SSA  is  suspending  medical  CDRs  for 
participants  in  the  demonstration 
project  who  are  SSI-only  recipients  with 
"medical  improvement  possible"  or 
"medical  improvement  not  expected" 
diaries.  For  a  project  participant 
meeting  these  criteria,  SSA  will  not 
initiate  a  medical  CDR  diu-ing  the  period 
this  alternative  rule  is  in  effect,  so  long 
as  the  individual  remains  a  project 
participant.  The  suspension  of  CDRs 
does  not  apply  to  redeterminations  of 
disability  that  are  required  for 
childhood  disability  recipients  who 
attain  age  18. 

The  Two  Models  of  the  SSI  Work 
Incentives  Demonstration  Project 

Model  one  of  the  demonstration 
project  uses  the  alternative  SSI  program 
rules  described  in  items  1  through  4 
above,  and  is  being  carried  out  in 
conjunction  with  the  SPI  projects  in 
California,  New  York,  and  Wisconsin. 
Model  two  of  the  demonstration  project 
uses  the  alternative  SSI  program  rules 
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described  in  items  2  through  4  above, 
and  is  being  carried  out  in  conjunction 
with  the  SPI  project  in  Vermont. 

Extension  of  the  Period  for  Testing  the 
Alternative  SSI  Program  Rules 

In  the  notice  announcing  the 
implementation  of  the  SSI  Work 
Incentives  Demonstration  Project, 
published  at  66  FR  7826  (January  25, 
2001],  we  indicated  that,  with  the 
exception  of  the  spend-down  period  for 
the  "Independence  Account,"  the 
alternative  SSI  program  rules  would 
cease  to  apply  to  project  participants 
after  September  30,  2003.  For  an 
individual  who  is  a  participant  on 
September  30,  2003,  we  indicated  that 
the  24-month  spend-down  period  for 
the  "Independence  Account"  would 
begin  on  October  1,  2003. 

We  are  extending  the  period  during 
which  the  alternative  SSI  program  rules 
will  be  in  effect  for  participants  in  the 
SSI  Work  Incentives  Demonstration 
Project  for  one  year.  We  are  extending 
the  period  for  testing  in  order  to 
produce  sufficient  data  to  permit  a 
thorough  evaluation  of  the  effects  that 
the  altered  SSI  program  rules  and 
enhanced  service  delivery  systems  in 
the  selected  States  have  on  encouraging 
SSI  recipients  to  enter  and  remain  in  the 
workforce  and  reduce  their  dependence 
on  SSI  benefits  and  benefits  under  other 
government  progreuns.  To  enable 
additional  testing  for  one  year  of  the 
combined  effects  of  the  altered  SSI 
program  rules  and  enhanced  service 
delivery  systems  in  the  selected  States, 
we  are  providing  a  12-month  extension 
of  the  cooperative  agreement  project 
period  and  the  necessary  additional 
funding  to  the  SPI  projects  in  the  four 
States  to  enable  them  to  continue  to 
provide  services  for  the  extended  period 
to  SSI  recipients  (including  concurrent 
SSI/SSDI  beneficiaries)  who  are 
enrolled  in  the  SPI  projects  as  of 
September  30,  2003,  and  to  collect  and 
evaluate  data  for  this  period. 

Except  for  the  spend-down  period  for 
the  "Independence  Account,"  we  are 
extending  the  ending  date  of  the  period 
during  which  the  alternative  SSI 
program  rules  apply  to  a  participant  in 
the  SSI  Work  Incentives  Demonstration 
Project  from  September  30,  2003  to 
September  30,  2004.  With  the  exception 
of  the  spend-down  period,  the 
alternative  SSI  program  rules  will  cease 
to  be  effective  after  September  30.  2004. 

We  are  extending  the  starting  date  cf 
the  24-month  spend-down  period  for 
the  "Independence  Account"  for  a 
project  participant  from  October  1 ,  2003 
to  October  1,  2004.  The  spend-down 
period  will  begin  on  October  1,  2004  (or, 
if  earlier,  when  an  individual  ceases  to 


be  a  participant  in  the  SSI 
demonstration  project)  and  will  end 
after  a  period  of  24  months. 

Additional  information  about  the  SSI 
Work  Incentives  Demonstration  Project, 
a  description  of  the  specific  statutory 
and  regulatory  provisions  being  waived 
to  conduct  the  project,  and  a  description 
of  the  SPI  projects  in  California,  New 
York,  Vermont  and  Wisconsin  can  be 
found  in  the  notice  announcing  the 
implementation  of  the  SSI  Work 
Incentives  Demonstration  Project  which 
we  published  in  the  Federal  Register  on 
January  25,  2001  (66  FR  7826). 

Dated:  September  16,  2003. 
)o  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

[FR  Doc.  03-24045  Filed  9-1&-03;  12:01  pm] 

BtLUNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4498] 

Culturally  Significant  Obfects  Imported 
for  Exhibition  Determinations: 
"Russian  Odyssey:  Riches  of  the  State 
Russian  Museum" 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  Delegation  of  Authority 
No.  236  of  October  19, 1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  (68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "Russian 
Odyssey:  Riches  of  the  State  Russian 
Museum,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Florida  International  Museum,  St. 
Petersburg,  FL,  from  on  or  about 
November  2,  2003  until  on  or  about 
April  4,  2004,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  the  Office  of 
the  Legal  Adviser.  U.S.  Department  of 


State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  September  16,  2003. 
C.  Nfiller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Department 
of  State. 

(FR  Doc.  03-24104  Filed  9-19-03;  12:01  pm] 
BIUJNG  CODE  4710-(M-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdmlnistratkHi 

DEPARTMENT  OF  THE  INTERIOR 
National  Parit  Service 

Notice  of  Meeting  of  the  National 
Parks  Overflights  Advisory  Group. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Park  Service 
(NPS)  and  Federal  Aviation 
Administration  (FAA),  in  accordance 
with  the  National  Parks  Air  Tour 
Management  Act  of  2000.  announce  the 
next  meeting  of  the  National  Parks 
Overflights  Advisory  Group  (NPOAG). 
The  meeting  will  take  place  October  21, 
2003,  in  Jackson  Hole,  Wyoming.  This 
notice  informs  the  public  of  the  dates, 
location,  and  agenda  for  the  meeting. 

DATES:  The  NPOAG  will  meet  October 
2003,  at  the  Wort  Hotel,  50  N.  Glenwood 
Street,  Jackson,  Wyoming,  83001 
(telephone  1-800-250-1623). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Brayer,  Manager,  Executive 
Resource  Staff,  Western  Pacific  Region, 
Federal  Aviation  Administration,  1500 
Aviation  Blvd.,  Hawthorne,  CA  90250, 
telephone:  (310)  725-3800  or 
Barry.Brayer@faa.gov,  or  Howie 
Thompson,  National  Park  Service,         ' 
Natural  Sounds  Program,  12795  W. 
Alameda  Parkway,  Denver.  CO  80225, 
telephone:  (303)  969-2461.  or 
Howie_Thompson@nps.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Parks  Air  Toiu 
Management  Act  of  2000,  enacted  on 
April  5,  2000,  as  Public  Law  106-181 
(Pub.  L.  106-181).  required  the 
establishment  of  a  National  Parks 
Overflights  Advisory  Group  within  1 
year  after  its  enactment.  The  NPOAG 
was  to  be  a  balanced  group  ^ 

representative  of  general  aviation, 
commercial  air  tour  operations, 
environmental  concerns,  and  Indian 
tribes.  The  duties  of  the  NPOAG 
included  providing  advice,  information. 
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and  recommendations  to  the  Director, 
NPS,  and  to  the  Administrator,  FAA  on 
the  implementation  of  Public  Law  106- 
181,  on  quiet  aircraft  technology,  on 
other  measures  that  might  accommodate 
interests  to  visitors  to  national  parks, 
and,  at  the  request  of  the  Director  and 
Administrator,  on  safety, 
environmental,  and  other  issues  related 
to  commercial  air  tour  operations  over 
national  parks  or  tribal  lands. 

On  March  12,  2001,  the  FAA  and  NPS 
announced  the  establishment  of  the 
NPOAG  (48  FR  14429).  Current 
members  of  the  NPOAG  are  Heidi 
Williams  (general  aviation),  David 
Kennedy,  Richard  Larew,  and  Alan 
Stephens  (commercial  air  tour 
operationis).  Chip  Dennerlein,  Charles 
Maynard,  Steve  Bosak,  and  Susan  Gunn 
(environmental  interests),  and  Germaine 
White  and  Richard  Deertrack  (Indian 
tribes). 

The  first  meeting  of  the  advisory 
group  was  held  August  28-29,  2001,  in 
Las  Vegas,  Nevada;  the  second  meeting 
was  held  October  4-5,  2002,  in  Tusayan, 
Arizona. 

Agenda  for  the  October  2003  Meeting 

As  a  tentative  agenda,  the  NPOAG 
will  review  the  status  of  the  AMTP 
process  to  date,  the  data  acquisition  and 
analysis  process  (Hawaii  Volcanoes 
National  Park  and  Zion  studies),  receive 
an  update  on  quiet  technology,  and 
discuss  the  status  of  interim  operating 
authority  for  air  tour  operators.  A  final 
agenda  will  be  available  the  day  of  the 
meeting. 

Attendance  at  the  Meeting 

Although  this  is  not  a  public  meeting, 
interested  persons  may  attend.  Because 
seating  is  limited,  if  you  plan  to  attend, 
please  contact  one  of  the  persons  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  so  that  meeting  space  may 
accommodate  your  attendance. 

Record  of  the  Meeting 

If  you  cannot  attend  the  meeting,  a 
summary  record  of  the  meeting  will  be 
made  available  by  the  Office  of 
Rulemaking  .(ARM).  800  Lidependence 
Ave.,  SW.,  Washington,  DC  20591. 
Contact  is  Linda  Williams  (202)  267- 
9683,  or  lmda.l.williams@faa.gov. 

Issued  in  Washington,  DC,  on  September 
16,  2003. 

David  E.  Cann, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  03-24139  Filed  9-18-03;  12:01  pm] 

nUMO  CODE  491l»-ai-P 


DEPARliMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  o^  Intent  To  Rule  on  Application 
03-04-O-OO-YNG  To  Impose  and  Use 
Excess  Revenue  From  a  Passenger 
Facility  Qharge  (PFC)  at  Youngstown- 
Warren  Regional  Airport,  Youngstown, 
Ohio 

AGENCY:  'ederal  Aviation 
Adminisi  ration  (FAA),  DOT. 
ACTION:  ^  otice  of  intent  to  rule  on 
applicatii  )n 


SUMMARY  The  FAA  proposes  to  rule  and 
invites  pi  iblic  comment  on  the 
applicati(  in  to  impose  and  use  the 
excess  re  renue  from  a  PFC  at 
Younstov  rn-Warren  Regional  Airport 
under  the  provisions  of  the  49  U.S.C. 
40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  pctober  22,  2003. 
ADDRESS^:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  ]  )etroit  Airports  District  Office, 
11677  Soith  Wayne  Road,  Suite  107, 
Romulus,  Michigan  48174. 

In  addi  ion,  one  copy  of  any 
comment ;  submitted  to  the  FAA  must 
be  mailec  or  delivered  to  Mr.  Steve 
Bower  of  the  Western  Reserve  Port 
Authority  at  the  following  address:  1453 
Youngsto  A^n-Kingsville  Road,  NE., 
Vienna,  C  H  44473-9797. 

Air  carl  iers  and  foreign  air  carriers 
may  subn  lit  copies  of  written  comments 
previousl  r  provided  to  the  Western 
Reserve  P  art  Authority  under  section 
158.23  of  Part  158. 

FOR  FURTt  ER  INFORMATION  CONTACT:  Mr. 
Jason  K.  \  /att.  Program  Manager,  Detroit 
Airports  1  listrict  Office,  11677  South 
Wayne  R(  ad,  Suite  107,  Romulus, 
Michigan  (734)  229-2906.  The 
applicatic  n  may  be  reviewed  in  person 
at  this  sai  le  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  tl  le  excess  revenue  from  a  PFC 
at  Younga  town-Warren  Regional  Airport 
under  the  provisions  of  the  49  U.S.C. 
40117  an(  Part  158  of  the  Federal 
Aviation  1  legulations  (14  CFR  part  158). 

On  Sepjember  3,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  uses  the  excess  revenue 
Irom  a  PFp  submitted  by  Western 
Reserve  P  jrt  Authority  was 
substantially  complete  within  the 
requiremt  nts  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  nO  later  than  December  3,  2003. 


The  following  is  a  brief  overview  of 
the  application. 

Total  excess  PFC  revenue:  $36,163 

Brief  description  of  proposed  projects: 
Runway  safety  area  modifications  and 
terminal  sanitary  sewer,  passenger 
facility  charge  administration. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Western  Reserve  Port  Authority. 

Issued  in  Des  Plains,  Illinois,  on  September 
11,2003. 

Barbara  J.  Jordan, 

Acting  Manager,  Planning  and  Programming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

(FR  Doc.  03-24144  Filed  9-18-03;  12:01  pm] 
BILUNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP03-003 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  describes  the 
reasons  for  denying  a  petition  (DP03- 
003)  submitted  to  NHTSA  imder  49 
U.S.C.  30162,  requesting  that  the  agency 
conduct  a  "Petition  Analysis  *  *   * 
specific  to  problems  of  Vehicle  Speed 
Control  linkages  which  results  [sic]  in 
sudden,  unexpected  excessive 
acceleration  even  though  there  is  no 
pressure  applied  to  the  accelerator 
pedal." 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Young,  Office  of  Defects  Investigation 
(ODD,  NHTSA;  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Telephone: 
(202) 366-4806. 

SUPPLEMENTARY  INFORMATION:  In  a 
petition  dated  April  25,  2003,  Mr.  Peter 
Boddaert  requested  NHTSA  to  conduct 
a  Petition  Analysis  "covering  Lexus 
cars,  model  years  1997  to  2000,  model 
series  300  &  400."  Mr.  Boddaert,  made 
this  request  after  experiencing  at  least 
three  events  involving  alleged 
unintended  engine  speed  increase  in  his 
model  year  (MY)  1999  Lexus  LS  400. 
The  third  of  these  resulted  in  a  crash 
when  his  vehicle  rear-ended  another 
stopped  at  a  traffic  light.  According  to 
the  petitioner,  his  Lexus  was  inspected 
by  multiple  dealers,  and  no  mechanical 
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cause  was  ever  identified  that  would 
explain  what  happened  in  any  of  the 
three  incidents. 

In  support  of  his  petition,  Mr. 
Boddaert  cites  a  number  of  consumer 
complaints  in  NHTSA's  database 
concerning  "vehicle  speed  control"  in 
the  subject  vehicles.  Included  among 
the  thirty-six  reports  he  cites  is  one 
involving  a  Lexus  that  "collided  with 
five  other  cars  in  the  space  of  one  half 
mile  before  it  could  be  stopped." 

NHTSA  has  reviewed  the  material 
cited  by  the  petitioner.  The  results  of 
this  review  and  our  analysis  of  the 
petition's  merit  is  set  forth  in  the  DP03- 
003  Petition  Analysis  Report,  published 
in  its  entirety  as  an  appendix  to  this 
notice. 

For  the  reasons  presented  in  the 
petition  analysis  report,  there  is  no 
reasonable  possibility  that  an  order 
concerning  the  notification  and  remedy 
of  a  safety-related  defect  would  be 
issued  as  a  result  of  granting  Mr. 
Boddaert's  petition.  Therefore,  in  view 
of  the  need  to  allocate  and  prioritize 
NHTSA's  limited  resoiu-ces  to  best 
accomplish  the  agency's  safety  mission, 
the  petition  is  denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  September  15,  2003. 
Kathleen  C.  DeMeter, 

Acting  Associate  Administrator  for 
Enforcement. 

Appendix — Petition  Analysis — DP03- 
003 

1.0    Introduction 

On  Mav  13.  2003  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
received  an  April  25.  2003  letter  from  Mr. 
Peter  Boddaert  asking  the  agency  to  conduct 
a  "petition  analysis"  of  1997  through  2000 
model  year  (MY)  Lexus  300  and  400  series 
vehicles  (subject  vehicles)  for  "problems  of 
Vehicle  Speed  Control  linkages  which  results 
[sic]  in  sudden,  unexpected  excessive 
[vehicle]  acceleration  even  though  there  is  no 
pressure  applied  to  the  accelerator  pedal."  In 
support  of  his  petition,  Mr.  Boddaert  cites 
consumer  complaints  he  found  on  NHTSA's 
VVeb  site  concerning  "vehicle  speed  control" 
in  the  subject  vehicles.  Included  among  these 
reports  is  one  involving  a  Lexus  that 
"collided  with  five  other  cars  in  the  space  of 
one  half  mile  before  it  could  be  stopped." 

The  petitioner  contends  that,  of  the  271 
Lexus-related  complaints  in  NHTSA's 
consumer  complaint  database.  36  (13%)  have 
been  coded  by  the  agency  as  relating  to 
"vehicle  speed  control."  According  to  the 
petitioner,  this  report  frequency  indicates 
there  is  a  "significant"  safety  concern  with 
the  subject  Lexus  vehicles. 

To  buttress  his  claim,  the  petitioner  relates 
his  own  experience  as  follows: 

In  my  own  case,  1  own  [owned,  he  has  since 
traded  for  another  vehicle)  a  1999  Lexus 
LS400  and  have  experienced  this  problem  at 


least  three  times.  The  first  time  was  reported 
to  NHTSA  on  ODI  [complaint]  #760680.  The 
most  recent  occurrence  was  on  Friday  April 
17th  in  the  state  of  Virginia  when,  without 
warning  and  without  me  touching  the 
accelerator  pedal  the  car  accelerated  forward 
rear  ending  the  car  ahead  of  me.  For  this  I 
received  a  police  citation.  On  the  previous 
occasions  when  this  has  happened  the  car 
has  been  to  the  Lexus  dealer  for  inspection. 
Each  time  the  dealer  says  they  cannot 
replicate  the  problem  and  can  find  nothing 
wrong.  From  all  the  other  ODI  reports,  the 
response  from  the  dealer  is  the  same. 

In  analyzing  th<'  petitioner's  allegations 
and  preparing  a  response,  we: 

•  Reviewed  the  petitioner's  .\pril  25.  2003 
letter  and  two  other  complaints  he  filed  with 
the  agency  on  April  14.  2003  and  ■^p^il  28. 
2003.  both  concerning  unintended  engine 
speed  increase  in  his  MY  1999  LS  400.' 

•  Reviewed  a  report  documenting 
NHTSA's  stud\  of  sudden  acceleration.  "An 
Examination  of  Sudden  Acceleration"  was 
published  in  January  1989  and  is  available 
from  the  National  Technical  Information 
Service;  Springfield.  VA  22161.  as  report 
number  DOT-HS-807-367. 

•  Reviewed  two  NHTS.\  reports  (MF99- 
002  and  MF99-002-Supplemental) 
concerning  a  fatal  sudden  acceleration  crash 
occurring  in  Minneapolis,  MN  on  December 
4,  1998. 

•  Reviewed  information  gathered  and 
analyzed  during  NHTSA's  assessment  of 
petition  DP99-004  (Sudden  Acceleration, 
MY  1988  Lincoln  Town  Car). 

•  Reviewed  information  gathered  and 
analyzed  during  NHTSA's  assessment  of 
petition  DP02-O05  (Sudden  Acceleration. 
MY  1991-95  Jeep  Cherokee/Grand  Cherokee). 

•  Reviewed  information  gathered  and 
analyzed  during  NHTSA's  Preliminarv' 
Evaluation.  PE02-035  (Brake/ Acceleration 
Pedal  Separation —  Ford  Taurus/Sable  MY 
2000-2001). 

•  Reviewed  our  consumer  complaint 
database  for  "sudden  acceleration"  and/or 
"vehicle  speed  control"  related  reports 
received  through  July  9.  2003  concerning 
Lexus.  Cadillac,  and  Lincoln  vehicles. 

•  Reviewed  vehicle  manufacturer 
informatiori  provided  to  us  during  various 
sudden  acceleration  investigations. 

•  Inspected  a  MY  1999  Lexus  LS  400  to 
assess  the  operation  of  its  various  engine  and 
brake  control  systems  and  their  interface 
with  the  driver. 

•  Obtained  vehicle  production  quantity 
information  from  Wards. 

•  Reviewed  various  Lexus  vehicle  service 
manuals. 

•  Reviewed  various  Lexus  vehicle  owner 
manuals. 

2.0  Thelssueof  Sudden  Acceleration 

2.1  "Sudden  Acceleration  (SAI" 

The  term  "sudden  acceleration"  (SA)  has 
been  used  (and  misused)  to  describe  vehicle 
events  involving  any  unintended  speed 


increase.  However,  the  term  properly  refers 
to  an  "unintended,  unexpected,  high-power 
acceleration  from«  slationarv  position  or  a 
very  low  initial  speed  accompani'ed  bv  an 
apparent  loss  of  braking  effecti\eness."-  The 
definition  includes  "braking  effectiveness" 
because  operators  experiencing  a  SA  incident 
typically  allege  they  were  pressing  on  the 
brake  pedal  and  the  vehicle  would  not  slop.  - 
"Sudden  acceleration"  does  not  describe 
unintended  events  that  begin  after  vehicles 
have  reached  intended  roadway  speeds. 

>.2     The  .\HTSA  Study 

On  March  7.  1989.  NHTSA  released  a 
report,  authored  by  John  Pollard  and  E. 
Donald  Sussman.  titled  "An  Examination  of 
Sudden  .Acceleration."  documenting  the 
agency's  efforts  (the  ■'Study")  to  determine 
what  was  causing  a  relatively-large  number 
of  crashes  in  certain  model  vehicles  due  to 
apparent  unintended  (and  substantial)  engine 
power  increase  and  alleged  simultaneous  loss 
of  braking  effectiveness.  Tvpically.  these, 
events  began  while  the  vehicle  was 
stationary,  shortly  after  the  driver  had  first 
entered  it.  They  frequently  ended' in  a  crash. 
While  the  phenomenon  affected  all  automatic 
transmission-equipped  cars  sold  in  the  I'.S.. 
some  had  notably  higher  occurrence  rates, 
with  the  Audi  5000  eclipsing  them  all. '  The 
issue  of  "runaway"  .Audi  5000s  had  been  the 
subject  of  NHTSA  defect  investigations  and 
safety  recalls,  class  action  lawsuits, 
considerable  media  coverage,  and  public 
controversy.  Internationally,  other 
governments  investigated  the  phenomenon 
during  roughly  the  same  time  period.'' 

To  help  resolve  the  issue  and  thoroughly 
explore  topics  not  fulh'  investigated 
previously.  NHTSA  Administrator  Diane 
Steed  ordered  an  independent  review  of  SA 
in  October  1987  (the  'Study').  The 
Transportation  Systems  Center  (TSC)  of 
Cambridge.  .Massachusetts  was 
commissioned  by  NHTSA  to  study  S.A  and 
identify'  the  factors  that  cau.se  and/or 
contribute  to  its  occurrence.  Ten  different 
make/model/year  vehicles — all  with  cruise 
control — were  selected  for  particular 
scrutiny.  Not  all  of  the  vehicles  had 
unusually  high  SA  incident  rates;  some  were 
chosen  based  on  their  use  of  certain  design  ■ 
approaches  seen  throughout  the  industry.  In 
this  way,  the  Study's  sample  was  reasonably 
representative  of  the  United  States'  automatic 
transmission-equipped  vehicle  population  as 
a  whole. 

TSC  collected  literature,  individual  case 
documentation,  and  data  for  each  of  the 
selected  vehicles.  Many  drivers  involved  in 
an  alleged  sudden  acceleration  incident  were 


'  In  the  first  complaint  (ODI  #760680),  he  alleges 
"Engine  revs  to  pxtremely  high  rpm  (-5000)  with 
no  throttle  input  from  driver."  In  the  second 
complaint  (ODI  #10017631).  he  simply  reports  "the 
vehicle  experienced  sudden  acceleration." 


-  )ahn  Pollard  and  E.  Donald  Sussman.  An 
Examination  of  Sudden  Acceleration  (Cambridge, 
MA.:  NHTSA,  1989.  DOT-HS-fi07-367).  v. 

^The  sudden  acceleration  report  rate  for  1978 
through  1987  Audi  5000"s  was  586/100.000. 

■•Transport  Canada  issued  a  report  entitled 
"Investigation  of  Sudden  .Acceleration  Incidents  "  in 
December  1988.  concluding  driver  error  caused  the 
phenomenon.  The  Japanese  Ministry  of  Transport, 
released  a  report.  "An  Investigation  on  Sudden 
Starting  and/or  Acceleration  of  Vehicles  with 
.Automatic  Transmissions."  in  April  1989.  which 
concluded  that  there  was  no  common  mechanical 
cause  for  sudden  acceleration: 
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interviewed.  TSC  studied  and  tested  the 
vehicles'  fuel,  cruise  control,  and  braking 
systems.*  The  vehicles'  driving  controls  were 
evaluated  for  both  location  within  the  cabin 
and  operation.  After  gathering  the 
information,  TSC  convened  a  panel  (the 
"Panel")  of  independent  experts  in  various 
disciplines^  to  review  the  data  and  make 
recommendations. 

At  the  conclusion  of  TSC's  effort, 
comprising  thousands  of  person-hours 
gathering  data,  comprehensively  testing 
vehicles  including  their  systems  and 
equipment,  interviewing  owners  and  drivers, 
and  inspecting  crash  scenes  and  the  vehicles 
involved;  a  report  was  released  with  the 
following  conclusion:  "For  a  sudden 
acceleration  incident  in  which  there  is  no 
evidence  of  throttle  sticking  or  cruise  control 
malfunction,  the  inescapable  conclusion  is 
that  these  definitely  involve  the  driver 
inadvertently  pressing  the  accelerator  instead 
of,  or  in  addition  to.  the  brake  pedal. "^ 

3.0  The  ODI  Consumer  Complaint  Database 

3.1  "  Vehicle  Speed  Control ' ' 

With  NHTSA's  recent  roll-out  of  the 
ARTEMIS  consumer  complaint  repository,  all 
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to  expand  the  petition's  scope  to  include  all 
six  Vehicle  Speed  Control  categories. 

3.2  Lexus  and  its  Peers 

To  determine  whether  incidents  involving 
alleged  sudden  acceleration  and/or  vehicle 
speed  control  malfunctions  are  more 
frequently  reported  to  NHTSA  by  Lexus 
owners,  we  compared  the  reporting 
frequency  for  Lexus,  Cadillac,  and  Lincoln 
vehicles,  as  these  represent  a  significant 
portion  of  the  luxury  car  and  SUV  market.  In 
each  instance,  we  searched  the  NHTSA 
complaint  database  for  all  reports  filed  under 
component  code  180  through  185  for  vehicles 
where  the  "make"  is  Lexus,  Cadillac,  or 
Lincoln  and  the  model  year  is  1997  through 
2000.  This  search  revealed  a  total  of  182 
reports. 

3.3  Report  Frequency 

Of  the  182  reports  found  in  the  search 
described  above,  60  relate  to  Lexus  vehicles, 
57  involve  Cadillacs,  and  65  concern 
Lincolns.  We  then  normalized  this  data  to 
account  for  differences  in  vehicle  production 
quantities.  Here  are  the  results: 


Table  1.— Vehicle  Speed  Contk)l  Report  Rate/100K  for  Lexus  and  Peers 


Make 


Lexus  ... 
Cadillac 
Lincoln  . 


Based  on  this  analysis,  there  is  no  evidence 
that  Lexus  vehicles  are  experiencing  vehicle 
speed  control-related  problems  more 
frequently  than  their  peers.  However,  to 


further  assess 
conducted  thdanalys 
by  the  petitioi  er 
complaint  cotfit 


he  Lexus  field  experience,  we 
is  originally  requested 
;  i.e.,  we  limited  the 
to  only  those  complaints 


Table  2.— Vehicle  Speed  Control-linkages  Report  Rate/IOOK  for  Lexus  and  Peers 


Make 


Lexus  ... 
Cadillac 
Lincoln  .. 


Again,  the  results  fail  to  establish  the 
existence  of  a  defect  trend  related  to  Lexus 
vehicle  speed  control  problems  and/or 
sudden  acceleration  incidents  reported  to 
NHTSA. 

4.0    Conclusion 

The  information  gathered  does  not  indicate 
that  Lexus  vehicles  are  over-represented  in 
the  NHTSA  database  for  consumer 
complaints  concerning  sudden  acceleration 
and/or  problems  with  vehicle  speed  control. 

Based  on  the  foregoing  analysis,  there  is  no 
reasonable  possibility  that  an  order 
concerning  the  notification  and  remedy  of  a 
safety-related  defect  would  be  issued  as  a 
resuh  of  granting  Mr.  Boddaert's  petition. 
Therefore,  in  view  of  the  need  to  allocate  and 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  03-16170] 

Grant  of  Application  of  Motive  Power 
Industry  Co.,  Ltd.  for  Temporary 
Exemption  from  Federal  Motor  Vehicle 
Safety  Standard  No.  123 

This  notice  grants  the  application  by 
Motive  Power  Industry  Co.,  Ltd., 
("Motive  Power")  of  Chang-Hwa  Hsien, 
Taiwan,  R.O.C.,  for  a  temporary 
exemption  from  a  requirement  of  S5.2.1 
(Table  1)  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  123 
Motorcycle  Controls  and  Displays. 
Motive  Power  asserted  that 
Acompliance  with  the  standard  would 
prevent  the  manufacturer  from  selling  a 
motor  vehicle  with  an  overall  level  of 
safety  at  least  equal  to  the  overall  safety 
level  of  nonexempt  vehicles,"  49  U.S.C. 
Sec.  30113(b)(3)(iv). 

Given  that  NHTSA  has  provided  the 
opportunity  for  public  comment  on  a 
number  of  petitions  by  manufacturers  of 
similar  vehicles  in  the  years  1998-2002 
(which  resulted  only  in  comments  in 
support  of  the  petitions),  we  have 
concluded  that  a  further  opportunity  to 
comment  on  the  same  issues  as  those 
earlier  petitions  is  not  likely  to  result  in 
any  substantive  submissions,  and  that 
we  may  proceed  to  a  decision  on  this 
petition.  See,  e.g.,  the  grant  of 
applications  by  five  motorcycle 
manufacturers  (67  FR  62850). 

The  Reason  Why  the  Applicant  Needs 
a  Temporary  Exemption 

Through  its  designated  agent  and 
United  States  Distributor,  Cosmopolitan 
Motors  hic.  of  Hatboro,  Pa.,  Motive 
Power  has  applied  for  an  exemption  for 
three  models  "of  scooter  configuration," 
identified  as  the  My  BuBu  100:  PlOODA; 
My  BuBu  125:  PA125DA;  and  T-Rex 
150:  CP  150D.  These  motor  vehicles  are 
defined  as  "motorcycles"  (49  CFR 
571.3(b))  and  must  comply  with  all 
FMVSS  that  apply  to  motorcycles, 
including  FMVSS  No.  123. 

If  a  motorcycle  is  produced  with  rear 
wheel  brakes,  S5.2.1  of  FMVSS  No.  123 
requires  that  the  brakes  be  operable 
through  the  right  foot  control,  although 
the  left  handlebar  is  permissible  for 
motor-driven  cycles  (Item  11,  Table  1). 
Motor-driven  cycles  are  motorcycles 
with  motors  that  produce  5  brake 
horsepower  or  less.  Motive  Power 
petitioned  to  use  the  left  handlebar  as 
the  control  for  the  rear  brakes  of  three 
of  its  motorcycles  whose  engines 
produce  more  than  5  brake  horsepower. 
It  describes  the  vehicles  as 


incorporating  "a  typical  step-through 
"scooter"  floorboard  platform  without 
the  conventional  stationary  frame 
mounted  motorcycle  foot  pegs."  This 
configuration  does  not  incorporate  "and 
would  not  support  a  brake  pedal,  the 
pedal  pivot,  hydraulic  components  or 
cable  linkage  and  stresses  associated 
with  a  foot  actuated  rear  brake  control." 
Redesigning  the  scooters  to  comply  with 
the  rear  brake  control  location 
requirement  would  destroy  their  appeal, 
in  Motive  Power's  opinion,  "making 
them  non-competitive  in  any  market." 
Absent  an  exemption  from  FMVSS  No. 
123,  therefore.  Motive  Power  asserted 
that  it  will  be  unable  to  sell  in  the 
United  States  the  scooter  models  named 
above. 

Arguments  Why  the  Overall  Level  of 
Safiety  of  the  Vehicles  To  Be  Exempted 
Equals  or  Exceeds  That  of  Non- 
Exempted  Vehicles. 

As  required  by  statute.  Motive  Povfrer 
has  argued  that  the  overall  level  of 
safety  of  the  motorcycles  covered  by  its 
petition  is  at  least  equal  to  that  of  a  non- 
exempted  motor  vehicle  for  the 
following  reasons.  The  three  scooter 
models  covered  by  the  petition  are 
equipped  with  automatic  transmissions 
and  have  the  rear  brake  control  located 
on  the  left  handlebar,  "as  is  typical  for 
scooters  extensively  used  throughout 
the  world."  According  to  Motive  Power, 
the  location  of  all  controls  is  identifiable 
and  accessible,  and  eliminating  the  left 
hand  operated  clutch  lever,  the  left  foot 
operated  gearshift  lever  and  the  right 
foot  operated  rear  brake  control  "results 
in  greatly  simplified  operation." 

In  addition.  Motive  Power 
represented  that  these  models  meet  the 
brake  stopping  distance  requirements  of 
FMVSS  No.  122,  Motorcycle  Brake 
Systems,  and  enclosed  copies  of  tests, 
which  have  been  placed  in  the  docket 
with  the  petition. 

Arguments  Why  an  Exemption  Would 
Be  in  the  Public  Interest  and  Consistent 
With  the  Objectives  of  Motor  Vehicle 
Safety. 

Motive  Power  argued  that  "scooters 
like  these  are  of  significant  and  growing 
interest  to  the  public,"  as  evidenced  by 
the  niunber  of  exemption  petitions 
NHTSA  has  received  and  granted  for 
this  type  of  vehicle. 

NHTSA's  Decision  on  the  Applicatioii. 

It  is  evident  that,  unless  FMVSS  No. 
123  is  amended  to  permit  or  require  the 
left  handlebar  brake  control  on  motor 
scooters  with  more  than  5  hp,  Motive 
Power  will  be  unable  to  sell  its  motor 
scooters  in  the  United  States  if  it  does 
not  receive  a  temporary  exemption  from 
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the  requirement  that  the  right  foot  pedal 
operate  the  brake  control.  It  is  also 
evident  from  the  previous  grants  of 
similar  petitions  that  we  have 
repeatedly  found  that  the  motorcycles 
exempted  from  the  brake  control 
location  requirement  of  FMVSS  No.  123 
have  an  overall  level  of  safety  at  least 
equal  to  that  of  nonexempted 
motorcycles. 

In  consideration  of  the  foregoing,  we 
hereby  find  that  the  petitioner  has  met 
its  burden  of  persuasion  that  to  require 
compliance  with  FMVSS  No.  123  would 
prevent  it  from  selling  a  motor  vehicle 
with  an  overall  level  of  safety  at  least  ' 
equal  to  the  overall  safety  level  of 
nonexempt  vehicles.  "We  further  find 
that  a  temporary  exemption  is  in  the 
public  interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety. 
Therefore,  Motive  Power  Industry  Co., 
Ltd.  is  hereby  granted  NHTSA 
Temporary  Exemption  No.  EX03-4  from 
the  requirements  of  item  11, column  2, 
table  1  of  49  CFR  571.123  Standard  No. 
123  Motorcycle  Controls  and  Displays, 
that  the  rear  brakes  be  operable  through 
the  right  foot  control.  This  exemption  - 
applies  only  to  the  following  Motive 
Power  models:  My  BuBu  100:  PlOODA; 
My  BuBu  125:  PA125DA;  and  T-Rex 
150:  CP  150D.  The  exemption  will 
expire  on  August  1,  2005. 

(49  U.S.C.  30113;  delegation  of 
authority  at  49  CFR  1.50). 

Issued  on  September  17,  2003. 
Jeffrey  W.  Runge, 
Administrator. 

(PR  Doc.  03-24147  Filed  &-18-03:  12:01  pm) 
BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

RESEARCH  AND  SPECIAL 
PROGRAMS  ADMINISTRATION 

[Docket  No.  RSPA-00-7092  (PD-22(R))] 

New  Mexico  Requirements  for  the 
Transportation  of  Liquefied  Petroleum 
Gas 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Decision  on  petition  for 
reconsideration  of  administrative 
determination  of  preemption. 

Petitioner:  Attorney  General  of  New 
Mexico  (New  Mexico)  on  behalf  of  the 
New  Mexico  Regulation  and  Licensing 
Department,  Construction  Industries 
Division  (CID),  and  the  New  Mexico 
Construction  Industries  Commission. 

Local  Laws  Affected:  New  Mexico 
Statutes  Annotated  (NMSA).  Chapter  70, 
Article  5  (LNG  and  CNG  Act),  and  New 
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Mexico  Annotated  Code  (NMAC),  Title 
19.  Chapter  15.  Part  4  (LP  Gas 
Standards). 

Applicable  Federal  Requirements: 
Federal  hazardous  material 
transportatioh  law,  49  U.S.C.  5101  et 
seq.,  and  the'Hazardous  Materials 
Regulations  8HMR),  49  C.F.R.  Parts  171- 
180. 

Mode  Affe  :ted:  Highway. 
summary:  RJ  PA  is  modifying  its 
September  2i  i,  2002  determination  with 
respect  to  th«  fees  specified  in  New 
Mexico's  LN  i  and  CNG  Act  and  LP  Gas 
Standards  foi  vehicle  inspections, 
employee  exi  iminations,  and 
identificatioi  i  cards.  Based  on  additional 
information  i  n  New  Mexico's  petition 
for  reconsida  ration  about  the  collection 
and  applicati  on  of  these  fees,  together 
with  the  prio  r  finding  that  these  fees 
appear  to  bea  r  some  approximation  to 
the  work  invi  )lved  in  inspecting 
vehicles  and  administering 
examination!  and  issuing  identification 
cards,  RSPA  finds  that  Federal 
hazardous  material  transportation  law 
does  not  pree  mpt:  (1)  NMAC 
19.15.4.14.3(1  ]),  with  respect  to  the  fees 
charged  for  ii  ispecting  or  reinspecting 
the  cargo  con  tainer  and  safety 
equipment  oi  i  vehicles  based  within 
New  Mexico  hat  are  used  for  the 
transportatioi  i  of  LP  gas  in  bulk 
quantities,  or  (2)  NMSA  70-5-7(C)  and 
NMAC  19.15  4.15.12  through 
19.15.4.15.14  with  respect  to  the  fees 
charged  for  ai  Iministering  examinations 
and  issuing  i(  lentification  cards  to  motor 
vehicle  drivei  s  domiciled  in  New 
Mexico  or  no  i-drivers  who  dispense 
liquefied  peti  oleum  (LP)  gas. 

In  all  other  respects,  RSPA  affirms  its 
prior  determi  lation  that  Federal 
hazardous  m«  terial  transportation  law 
preempts  Nei/  Mexico's  requirements 
in: 

—NMAC  19.:  5.4.10.1  for  an  annual 
inspection  )f  the  cargo  container  and 
safety  equi]  iment  on  vehicles  used  for 
transportation  of  LP  gas  in  bulk,  as 
that  require  ment  is  applied  to 
vehicles  ba  led  outside  New  Mexico; 

—NMSA  70-1  i-7(A)  and  NMAC 
19.15.4.9.1  through  19.15.4.9.5  for 
examinatio:  i  of,  and  issuance  of  an 
identification  card  to  each  person 
who  transp  )rts  or  delivers  LP  gas,  as 
those  requii  ements  are  applied  to 
motor  vehi(  le  drivers  domiciled 
outside  of  P  ew  Mexico;  and 

—NMAC  19.15.4.15.1  for  payment  of  an 
annual  licei  ise  fee  to  "wholesale, 
transport  ai  d/or  deliver"  LP  gas  in 
vehicles  (ot  ler  than  to  an  ultimate 
consumer). 

FOR  FURTHER  I  ^IFORMATION  CONTACT: 
Frazer  C.  Hilc  er.  Office  of  the  Chief 


Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Telephone:  202-366-4400. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  Preemption  Determination  (PD)  No. 
22(R),  published  in  the  Federal  Register 
on  September  20,  2002  (67  FR  59396), 
RSPA  considered  certain  requirements 
in  New  Mexico's  LPG  and  CNG  Act  and 
CID's  implementing  LP  Gas  Standards 
with  respect  to  companies,  their 
vehicles,  and  their  employees  that 
transport  and  deliver  propane  and  other 
liquefied  petroleum  (LP)  gases.  These 
statutory  and  regulatory  requirements, 
set  forth  in  full  in  Part  II  of  RSPA's 
determination  (67  FR  at  59397),  govern: 

Licensing:  A  company  must  pay  an 
annual  fee  of  $125  for  each  of  its 
business  locations  within  New  Mexico 
in  order  to  obtain  a  license  to 
"wholesale,  transport  and/or  deliver 
[LP]  gas  in  vehicular  units  into  or  out  of 
any  location  except  that  of  an  ultimate 
consumer."  NMAC  19.15.4.15.1.  The 
LPG  and  CNG  Act  authorizes  the  CID's 
Liquefied  and  Petroleum  Gas  Bureau 
(LPG  Bureau)  to  collect  "reasonable 
license  fees,"  NMSA  70-5-9(A),  and 
provides  that  "[a]ll  fees  and  money 
collected  under  the  provisions  of  [that] 
Act*  *-*  shall  be*  *  *  deposited  in 
the  general  fund  of  the  state."  NMSA 
70-5-10. 

Vehicle  inspections:  The  "cargo 
container  and  safety  equipment  on  each 
vehicular  unit  used  for  transportation  of 
LP  gas  in  bulk  quantities"  must  pass  an 
annual  safety  inspection  by  the  LPG 
Bureau.  NMAC  19.15.4.10.1.  The  fee  for 
the  annual  inspection  (or  a  reinspection) 
is  $37.50  per  vehicle.  NMAC 
19.15.4.14.3(C). 

Driver  testing  and  identification:  Any 
person  who  "transports  or  dispenses  LP 
gas"  must  pass  an  "appropriate 
examination."  NMSA  7Q-5-7(A).  The 
applicant  must  show  that  he  or  she  is 
"familiar  with  minimum  safety 
standards  and  practices  with  regard  to 
handling  of  LP  Gas.  LP  Gas  may  not  be 
dispensed  by  any  person  who  has  not 
passed  the  examination."  NMAC 
19.15.4.9.1.  An  individual  who  passes 
the  examination  is  issued  an 
"identification  card,"  renewable  ' 

annually,  and  valid  only  "while 
employed  by  a  licensee."  NMAC 
19.15.4.9.2-9.4.  If  an  individual  holding 
an  identification  card  is  not  employed 
by  a  licensee  for  two  years,  the 
individual  must  take  a  new 
examination.  NMAC  19.15.4.9.5.  There 
is  a  fee  of  $25.00  for  an  examination  (or 
a  re-examination)  and  $10.00  for 
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renewal  of  an  identification  card 
(without  taking  the  examination). 
NMAC  19.15.4.15.12-15.14. 

In  PD-22(R),  RSPA  found  that  Federal 
hazardous  material  transportation  law 
preempts: 

1 .  The  annual  inspection  requirement 
with  respect  to  vehicles  based  outside 
the  State  because  "non-Federal  vehicle 
inspection  requirements  have  an 
inherent  potential  to  cause  unnecessary 
delay  in  the  transportation  of  hazardous 
materials  when  the  requirement  is 
applied  to  vehicles  based  outside  of  the 
inspecting  jvuisdiction."  67  FR  at  59400. 

2.  The  examination  and  identification 
card  requirements  with  respect  to  motor 
vehicle  drivers  domiciled  outside  of 
New  Mexico  that  transport  and  dispense 
LP  gas,  because  these  "New  Mexico 
training  requirements  go  beyond  the 
HMR  training  requirements."  67  FR  at 
59401. 

3.  The  fees  for  a  license,  vehicle 
inspection,  and  employee  examination 
and  identification  card.  RSPA  found 
that  the  annual  license  fee  is  not  "fair" 
because  it  is  not  based  on  some 
approximation  of  a  carrier's  use  of  State 
facilities  and  discriminates  against 
interstate  commerce,  and  that  the 
licensing  fees  "deposited  into  New 
Mexico's  general  fund  are  not 
earmarked  or  actually  used  for 
hazardous  materials  transportation 
purposes  as  required."  67  FR  at  59403, 
59404.  RSPA  also  found  that  the  vehicle 
inspection  fee  and  the  employee 
examination  and  identification  card  fees 
are  also  not  "earmarked"  or  "actually 
used  for  hazardous  materials 
transportation  purposes."  67  FR  at 
59404,  59405. 

RSPA  foimd  that  Federal  hazardous 
materials  transportation  law  does  not 
preempt  requirements  for  an  annual 
safety  inspection  of  vehicles  based 
within  New  Mexico;  the  examination 
and  identification  card  requirements  for 
drivers  domiciled  within  the  State;  and 
provisions  in  the  LPG  and  CNG  Act  and 
LP  Gas  Standards  authorizing 
"reasonable"  fees  for  licensing,  vehicle 
inspection,  driver  examination,  and 
identification  cards.  67  FR  at  59400, 
59402,  59403,  59404, 59405. 

In  PD-22(R),  RSPA  addressed  the 
application  submitted  by  the  American 
Trucking  Associations,  Inc.  (ATA) 
pursuant  to  49  U.S.C.  5125(d)  and  49 
CFR  107.203  and  the  comments  on  that 
application  submitted  by  CID,  the 
National  Propane  Gas  Association 
(NPGA),  the  New  Mexico  Propane  Gas 
Association,  the  National  Tank  Truck 
Carriers,  Inc.,  and  the  Hazardous 
Materials  Advisory  Counsel  (now 
known  as  the  Dangerous  Goods 
Advisory  Council).  In  Part  III  of  its 


determination,  RSPA  discussed  the 
standards  for  making  determinations  of 
preemption  under  the  Federal 
hazardous  material  transportation  law. 
67  FR  at  59397-98.  As  amended  by 
Section  1711  of  the  Homeland  Security 
Act  of  2002  (Pub.  L.  107-296,  116  Stat. 
2319),  49  U.S.C.  5125(a)  &  (b)  preempt 
a  State  (or  other  non-Federal) 
requirement  (unless  DOT  grants  a 
waiver  or  there  is  specific  authority  in 
another  Federal  law)  if: 

— It  is  not  possible  to  comply  with  both 
the  State  requirement  and  a 
requirement  in  the  Federal  hazardous 
material  transportation  law,  a 
regulation  issued  under  that  law,  or  a 
hazardous  materials  transportation 
security  regulation  or  directive  issued 
by  the  Secretary  of  Homeland 
Security; 

— ^The  State  requirement,  as  applied  or 
enforced,  is  an  "obstacle"  to 
accomplishing  and  carrying  out  the 
Federal  hazardous  material 
transportation  law,  a  regulation  issued 
under  that  law,  or  a  hazardous 
materials  transportation  security 
regulation  or  directive  issued  by  the 
Secretary  of  Homeland  Seciu-ity;  or 

— The  State  requirement  concerns  any 
of  five  specific  subjects  and  is  not 
"substantively  the  same  as"  a 
provision  in  the  Federal  hazardous 
material  transportation  law,  a 
regulation  issued  under  that  law,  or  a 
hazardous  materials  transportation 
security  regulation  or  directive  issued 
by  the  Secretary  of  Homeland 
Security. 

In  addition,  49  U.S.C.  5125(g)(1) 
provides  that  a  State,  political 
subdivision,  or  Indian  tribe  may  impose 
a  fee  related  to  transporting  hazardous 
material  "only  if  the  fee  is  fair  and  used 
for  a  purpose  relating  to  transporting 
hazardous  material,  including 
enforcement  and  planning,  developing, 
and  maintaining  a  capability  for 
emergency  response."  e- 

These  preemption  provisions  stem 
from  congressional  findings  that  State, 
local,  or  Indian  tribe  requirements  that 
vary  from  Federal  hazardous  material 
transportation  law  and  regulations  can 
create  "the  potential  for  imreasonable 
hazards  in  other  jiu-isdictions  and 
confound!  1  shippers  emd  carriers 
which  attempt  to  comply  with  multiple 
and  conflicting  *   *  *  regulatory 
requirements,"  and  that  safety  is 
advanced  by  "consistency  in  laws  and 
regulations  governing  the  transportation 
of  hazardous  materials."  Pub.  L.  101- 
615  sections  2(3)  &  2(4),  104  Stat.  3244 
(Nov.  16, 1990).  RSPA  also  explained 
that  its 


Preemption  determinations  do  not  address 
issues  arising  under  the  Commerce  Clause  of 
the  Constitution,  except  that  *   *   *  RSPA 
considers  that  Commerce  Clause  standards 
are  relevant  to  a  determination  whether  a  fee 
related  to  the  transportation  of  hazardous 
material  is  "fair"  within  the  meaning  of  49 
U.S.C.  5125(g)(1).  Preemption  determinations 
also  do  not  address  statutes  other  than  the 
Federal  hazmat  law  unless  it  is  necessary  to 
do  so  in  order  to  determine  whether  a 
requirement  is  authorized  by  another  Federal 
law." 

67  FR  at  59398. 

Within  the  20-day  time  period 
provided  in  49  CFR  107.211(a).  the 
Attorney  General  of  New  Mexico 
submitted  a  petition  for  reconsideration 
of  RSPA's  decision  in  PI>-22(R)  on 
behalf  of  the  New  Mexico  Regulation 
and  Licensing  Department,  Construction 
Industries  Division,  and  the  New 
Mexico  Construction  Industries 
Commission.  New  Mexico  sent  a  copy  of 
its  petition  arid  its  October  30,  2002 
supporting  brief  (submitted  pursuant  to 
the  extension  granted  by  RSPA)  to  each 
person  who  had  previously  submitted 
comments  in  this  proceeding.  ATA  and 
NPGA  submitted  comments  in  response 
to  New  Mexico's  petition  for 
reconsideration. 

n.  Discussion 

A.  Vehicle  Inspection  Requirements 

With  its  petition  for  reconsideration. 
New  Mexico  included  an  affidavit  by 
the  Chief  of  the  LPG  Bureau  in  whidi 
he  stated  that  he  is  "responsible  for 
designing,  implementing  and 
supervising  the  vehicle  inspection 
system  in  New  Mexico."  He  stated  that 
hdis  "inspectors  exercise  a  policy  of 
maximiun  convenience  for  the 
transporter"  and  "arrange  with  the 
transporter  to  meet  the  vehicle  to  be 
inspected  at  a  time  and  place  most 
convenient  and  least  disruptive  to  the 
transporter's  scheduling."  He  also  stated 
that  the  inspection  is  limited  to  "vehicle 
safety  equipment  related  to  the  storage 
and  loading  or  unloading  of  LP  Gas.  We 
do  not  inspect  any  other  part  of  the 
vehicle,  including  its  motor,  drive  train, 
chassis,  wheels  and  tires  or  exterior." 
The  LPG  Bureau  Chief  also  stated  that 
his  office  "sends  by  regular  mail  a 
renewal  and  inspection  notice  within 
the  first  week  of  the  quarter  in  which 
the  vehicle  must  be  inspected  [so  that 
the]  inspectors  and  transporter  then 
have  well  over  two  months  within 
which  to  arrange  for  this  inspection, 
again  at  the  convenience  of  die 
transporter." 

New  Mexico  refers  to  this  affidavit  as 
showing  that  its  vehicle  inspection 
system  is  not  one  where  "the  inspectors 
'call  and  demand'  an  inspection  at  a 
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time  and  place."  It  states  that  the 
"inspectors  do  all  they  reasonably  can 
to  avoid  disrupting  schedules  and 
deliveries,"  and  that  because  the 
inspectors  are  "willing  to  travel 
anywhere  in  the  state  to  inspect  vehicles 
at  any  time  and  any  location,  any 
reasonable  transporter  should  be  able  to 
have  all  of  its  New  Mexico  licensed 
vehicles  inspected  in  a  timely  fashion." 
It  asserts  that  "the  LP  Gas  Bureau  [did 
not  cause]  the  scheduling  problem,  and 
thus  the  delay,"  when  Basin  Western, 
Inc.  (a  carrier  based  in  Utah)  was  not 
able  to  obtain  inspections  in  time  to 
make  deliveries,  (hi  PD-22(R),  RSPA 
discussed  the  information  provided  by 
Basin  Western's  vice  president  that  his 
company  had  been  unable  to  have 
vehicles  inspected  "in  time  to  meet 
scheduled  deliveries."  67  FR  at  59398- 
99.) 

Separately,  New  Mexico  indicates  that 
its  annual  vehicle  inspection,  and  the 
inspection  fee  it  charges,  "are  associated 
only  tangentially,  if  at  all,  with  the 
transportation  of  hazardous  materials." 
It  states  that  it  inspects  only  the  "safety 
equipment  and  devices  on  the  trucks 
that  transport  LP  gas  for  transfer  in  New 
Mexico,"  and  that  the  inspection 
requirement  "is  not  triggered  until  gas  is 
transferred  in  or  out  of  the  vehicle  that 
transported  it."  Thus,  it  argues  that  its 
inspection  requirement  "only  concerns 
safe  transfer,"  after  transportation  is 
over  and  "federal  regulation  ceases."  At 
the  same  time,  New  Mexico  also  asserts 
that  the  fees  it  collects  for  vehicle 
inspections  are  "earmarked  for 
hazardous  materials  transportation 
piu-poses,"  because  the  LP  gas  "must  be 
transported  to  be  transferred,  and  the 
transfer  process  is  the  subject  of  the 
vehicle  inspection  process." 

ATA  responds  that  New  Mexico's 
"write  and  request  system"  is 
unsatisfactory  because  "[o]ften  carriers 
do  not  know  when  they  will  be  required 
to  deliver  LPG  to  New  Mexico." 
According  to  ATA,  a  carrier  may  receive 
a  request  to  "dispatch  an  available 
vehicle  the  same  day,"  and  "contacting 
the  state  to  schedule  an  appointment  for 
an  inspection  is  operationally 
unrealistic."  ATA  states  that  it  is  not 
practical  to  "dedicate"  one  or  more 
'vehicles  for  deliveries  to  New  Mexico. 
It  also  urges  RSPA  to  look  at  the 
"cumulative  burden"  if  multiple 
jurisdictions  impose  similar 
requirements,  stating  that  "hazardous 
materials  transportation  would  be 
frustrated  if  every  jurisdiction  in  which 
a  truck  operated  required  that  a  truck 
undergo  a  separate,  duplicative  fee- 
supported  inspection.  To  ignore  the 
ctunulative  burden  of  these 


sanctioning  a  '  an  unconstitutional 
burden  upon  interstate  commerce." 

NPGA  state  s  that  New  Mexico's 
asserted  "flexibility"  in  scheduling 
inspections  "  niss[es)  the  mark"  because 
of  the  "inhere  nt  potential  for 
unnecessary  <  elay,"  and  that  "even 
with  a  flexibli}  inspection  program,  the 
transportatioi  i  of  propane  is  based  on 
customer  nee  Is  and,  as  such,  a  propane 
marketer  outs  ide  New  Mexico  will 
likely  not  knc  w  when  a  shipment  is 
needed  in  Ne  v  Mexico  until  the  last 
minute." 

In  PD-22(R  ,  RSPA  reviewed  its  prior 
consideration  of  annual  vehicle 
inspection  re(  uirements  of  California 
(PEM{R),  58  1  R  48933  (Sept.  20,  1993), 
decision  on  p.  rtition  for  reconsideration, 
60  FR  8800  (Feb.  15,  1995));  Nassau 
County,  New  iTork  (PD-13{R),  63  FR 
45283  (Aug.  2  5,  1998),  decision  on 
petition  for  re  consideration,  65  FR 
60238  (Oct.  II  I,  2000),  judicial  review 
dismissed,  Th  e  Office  of  the  Fire 
Marshal  ofthi  •  County  of  Nassau  v.  U.S. 
Dept.  of  Tram  portation,  No.  CV-OO- 
7200  (E.D.N.'V.  Mar.  18,  2002));  and 
Smithtown,  N  bw  York  (PD-28{R).  67  FR 
15276  (Mar.  2  ).  2002)).  RSPA  found  that 
the  informatic  n  submitted  in  this 
proceeding  cc  ifirmed  that 

any  State  or  loc  il  periodic  inspection 
requirement  has  an  inherent  potential  to 
cause  unnecessi  ,ry  delays  in  the 
transportation  c  F  hazardous  materials  when 
that  requiremen  I  is  applied  to  vehicles  based 
outside  of  the  ii  specting  jurisdiction.  *    *   * 
[TIhe  "call  and  lemand"  nature  of  common 
carriage  makes  i  t  (1)  impossible  to  predict  in 
advance  which  .'ehicles  may  be  needed  for 
a  pick-up  or  del  very  within  a  particular 
jurisdiction  anc  (2)  impractical  to  have  all 
vehicles  inspecl  sd  every  year  or, 
alternatively.  h«  ve  a  few  vehicles  inspected 
in  order  to  be  ■(  edicated"  to  the  inspecting 
jurisdiction.  '    '    * 

The  inherent  )otential  for  unnecessary 
delay,  when  a  p  sriodic  inspection  applies  to 
a  vehicle  based  )utside  the  inspecting 
jurisdiction,  is  r  ot  eliminated  by  a  "flexible" 
scheduling  polii  y.  The  impracticability  of 
scheduling  an  ii  spection  in  advance  of 
knowing  whetb(  r  a  particular  truck  will  be 
needed  to  make  a  delivery  within  the 
inspecting  juris(  iction  creates  unnecessary 
delay — not  the  t  me  that  the  inspection  takes 
place.  As  discus  >ed  in  PD-4(R)  and  PD- 
13(R),  that  unna:essary  delay  would  be 
eliminated  if  th(  Town  performed  the 
equivalent  of  a  s  pot  or  roadside  inspection, 
upon  the  unann  )unced  arrival  of  a  truck 
carrying  LPG. 

PD-28(R),  67  1  R  at  15279  (quoted  in 
part  in  PD-22(  ^),  67  FR  at  59400). 

RSPA  cannc  t  accept  New  Mexico's 
argument  that  its  vehicle  inspection 
requirement  a  iplies  only  to  the 
"transfer"  (or  ( lelivery)  of  LPG  after 
transportation  has  ended.  By  its  very 


requuements  is  tantamount  to  RSPA's        terms,  this  req  lirement  applies  to  "each 


vehicular  unit  used  for  transportation  of 
LP  gas  in  bulk  quantities."  NMAC 
19.15.4.10.1  (emphasis  supplied). 
Moreover,  RSPA  has  long  considered 
that  the  act  of  unloading  hazardous 
material  from  a  vehicle  is  within  the 
scope  of  "transportation,"  and  subject  to 
regulation  under  the  HMR,  when  it  is 
"performed  by  a  person  employed  by  or 
under  contract  to  a  for-hire  carrier  or,  in 
the  case  of  a  private  carrier,  when 
performed  by  the  driver  of  the  motor 
vehicle  from  which  the  hazardous 
material  is  being  unloaded  immediately 
after  movement  in  commerce  is 
completed."  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RSPA-98- 
4952  (HM-223),  66  FR  32420,  32433 
(June  14,  2001);  see  also  the  loading  and 
unloading  requirements  for  Class  2 
materials  (gases)  in  49  CFR  177.834, 
177.840. 

New  Mexico's  petition  for 
reconsideration  does  not  directly 
address  (much  less  provide  any  basis  for 
reconsidering)  the  finding  in  PD-22(R) 
that  a  periodic  inspection  requirement  • 
has  an  "inherent  potential  for 
unnecessary  delay"  when  applied  to  a 
vehicle  based  outside  of  the  inspecting 
jurisdiction.  It  is  the  "call  and  demand" 
nature  of  deliveries  of  LPG  and  other 
hazardous  material  (not  a  "call  and 
demand"  inspection  system)  that  makes 
it  impossible  to  always  schedule  an 
inspection  of  any  particular  vehicle  (or 
the  safety  equipment  on  the  vehicle) 
before  the  carrier  knows  that  the  vehicle 
is  needed  to  make  a  delivery  in  another 
jurisdiction.  New  Mexico's  "write  and 
request"  system  of  scheduling 
inspections  will  unnecessarily  delay  or 
frustrate  some  deliveries  of  hazardous 
materials  from  outside  the  State,  no 
matter  how  accommodating  its 
inspection  force,  unless  the  State  "can 
actually  conduct  an  'on  the  spot' 
inspection  upon  the  truck's  arrival 
within  the  jurisdiction."  PD-22(R),  67 
FR  at  59400.  Because  New  Mexico 
cannot  meet  this  standard  for  vehicles 
based  outside  of  the  State,  its  annual 
inspection  requirement  is  an  obstacle  to 
accomplishing  and  carrying  out  the 
requirement  in  49  CFR  177.800(d)  for 
the  tremsportation  of  hazardous 
materials  "without  unnecessary  delay, 
from  and  including  the  time  of 
commencement  of  the  loading  of  the 
hazardous  material  until  its  final 
unloading  at  destination."  RSPA 
reaffirms  its  determination  that  NMAC 
19.15.4.10.1  is  preempted  with  respect 
to  vehicles  based  outside  New  Mexico. 

B.  Employee  Examination  and 
Identification  Card  Requirements 

New  Mexico  acknowledges  in  its 
petition  for  reconsideration  that  its 
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employee  examination  and 
identification  card  requirements  are 
"more  stringent"  than  the  HMR,  but  it 
asserts  that  these  requirements  are  not 
preempted  unless  there  is  "an  actual 
conflict  with  federal  law."  It  states  that, 
"[i]f  a  matter  is  not  clearly  addressed  in 
the  HMR,"  then  RSPA  should  not  find 
preemption  of  "local  regulations  related 
to  but  nonetheless  distinct  from  what 
the  HMR  specificedly  covers."  New 
Mexico  adds  that  a  "driver  may  learn 
w^hat  the  federal  government  expects 
and,  absent  an  inabilit}'  or  refusal  to 
understand  New  Mexico's  safety 
requirements,  may  learn  what  this  state 
expects  as  well."  According  to  the  LPG 
Bureau  Chief,  the  examination  is  based 
on  Standard  58  issued  by  the  National 
Fire  Protection  Association  (NFFA). 
New  Mexico  states  that  this  promotes 
uniformity  because  the  State  "is  testing 
prospective  drivers  from  the  uniform 
National  Fire  Protection  Association 
document  58,"  which  is  "nothing  more 
than  what  any  local  jurisdiction 
uniformly  requires  by  ascribing  to  the 
NFPA  protocols." 

ATA  contends  that  New  Mexico  has 
misread  49  CFR  172.701,  which 
provides  that  a  Stale  may  not  impose 
"more  stringent  training  requirements" 
on  an  out-of-state  driver.  It  states  that 
"test  taking  itself  would  become  an 
obstacle  to  the  safe  and  efficient 
transportation  of  hazardous  materials,  as 
few  drivers  could  devote  the  time 
necessary  to  master  the  subtle  regulatory 
differences  between  jurisdictions  and  sit 
for  examinations  in  each  of  those 
jiurisdictions." 

NPGA  agrees  with  ATA  that  imposing 
examination  and  licensing  on  drivers 
domiciled  outside  of  New  Mexico  "is  in 
conflict  with  §  172.701  and,  therefore, 
preempted  by  the  HMTA  and  HMR." 
NPGA  also  states  that  it  supports 
"adoption  of  NFPA  Standard  58  as  part 
of  State's  regulation  of  LPG,"  but  that 
the  NFPA  Standard  58  explicitly  states 
that  it  is  intended  to  apply  "to  areas  not 
subject  to  DOT  regulation." 

In  PD-22(R),  RSPA  discussed  the 
specific  provision  in  49  CFR  172.701 
that  allows  a  State  to  impose  more 
stringent  training  requirements  on  a 
motor  vehicle  driver  only  when  the 
driver  is  domiciled  within  the  State.  67 
FR  at  59401,  citing  PD-7(R),  Maryland 
Certification  Requirements  for 
Transporters  of  Oil  or  Controlled 
Hazardous  Substances,  59  FR  28913, 
28919  (June  3,  1994),  decision  on 
petition  for  reconsideration,  60  FR 
10419  (Feb.  24,  1995).  RSPA  has  also 
specifically  found  that  these  additional 
requirements  for  drivers  of  motor 
vehicles  are  "more  stringent  training 
requirements."  PD-7(R),  59  FR  at  28919; 


PD-13(R),  63  FR  at  45287;  PD-28(R),  67 
FR  at  15280.  New  Mexico  acknowledges 
that  its  employee  examination  and 
-  identification  card  requirements  are 
more  stringent  than  the  training 
requirements  in  the  HMR,  and  there  is 
no  basis  to  reconsider  the  finding  in 
PD-22(R)  that  these  requirements  are  an 
obstacle  to  accomplishing  and  carrying 
out  the  HMR.  Accordingly,  RSPA 
reaffirms  its  determination  that  Federal 
hazardous  material  transportation  law 
preempts  the  State's  employee 
examination  and  identification  card 
requirements  in  NMSA  70-5-7(A)  and 
NMAC  19.15.4.9.1  through  19.15.4.9.5. 

C.  Fees 

New  Mexico  asserts  that  all  the  fees 
it  imposes  on  the  transportation  and 
delivery  of  LPG  are  "based  on  a  fair 
approximation  of  use,  do  not 
discriminate,  and  are  not  excessive. 
*  *  *  [T]hey  are  a  deminimus  charge 
assessed  to  ensure  the  safe  hemdling  of 
LP  gas  in  the  transfer  of  it  from  one 
container  to  another."  According  to 
New  Mexico,  its  "licensing  process  is  a 
means  of  ensuring  safe  transfer  of  LP  gas 
in  the  State,  and  each  license  authorizes 
unlimited  transfer  privileges."  It  states 
that  the  annual  license 

has  no  logical  reiationship  to  the  use  of  roads 
or  other  State  infrastructure.  It  does  not 
authorize  movement  of  LP  gas  within  or 
through  the  State,  or  authorize  a  carrier  to 
enter  the  State;  therefore,  there  are  no  border 
checks.  The  license  relates  only  to  material 
transfers,  not  movement,  and  it  is  the  State's 
sole  means  of  ensuring  that  the  human  beings 
who  engage  in  the  inherently  dangerous 
activity  of  handling  LP  gas  are  qualified  to  do 
so. 

New  Mexico  also  contends  that  it 
would  not  be  practical  to  construct  a 
graduated  fee  schedule  "based  on  the 
number  of  transfers  of  gas  made  by  a 
carrier,"  because  the  LPG  Bureau  lacks 
sufficient  resources  to  verify  the  number 
of  transfers,  and  fees  based  "on  transfer 
activity  *   *   *  would  not  be  collectable 
by  the  vendors."  New  Mexico  also  raises 
the  possibility  that  an  out-of-state 
carrier  might  actually  pay  "more  for  a 
license  than  an  in-state  carrier,'"  if  it 
made  more  deliveries  within  New 
Mexico. 

According  to  the  affidavit  submitted 
by  the  LPG  Bureau  Chief,  that  office  has 
ten  full-time  employees,  including 
himself,  and  the  total  budget  for  the  LPG 
Bureau  in  fiscal  year  2001-2002  was 
approximately  $625,000.  New  Mexico 
states  that  besides  "regulating  the 
transfer  of  IP  gas,  the  program  [of  the 
LP  Gas  Bureau]  also  investigates 
accidents  and  is  responsible  for 
inspecting  IP  activities  related  to 
residential  and  commercial  use,  bulk 


plants,  and  special  events  such  as  the 
International  Balloon  Festival,  and  the 
State  Fair."  During  fiscal  year  2001- 
2002,  the  LPG  Bureau  investigated  18 
accidents,  but  "(njone  of  the  accidents 
was  related  to  the  transfer  of  LP  gas," 
according  to  the  affidavit  of  the  LPG 
Bureau  Chief. 

The  LPG  Bureau  Chief  stated  that  his 
Bureau  collected  approximately 
$184,000  in  fees  during  fiscal  year 
2001-2002  and  "[tjhese  revenues  were 
deposited  in  the  State's  general  fund." 
New  Mexico  asserts  that  the  fees  that  it 
collects  for  vehicle  inspections  "are 
returned  100%  to  the  LP  gas  regulatory 
program,"  because  the  aiuiual  budget  far 
exceeds  the  revenue  generated  by 
vehicle  inspections.  "Therefore,  all 
vehicle  inspection  fees  were  entirely 
recovered  for  use  in  the  regulation  of  LP 
gas."  The  vehicle  inspection  fees 
represented  approximately  $25,000  of 
the  total  $184,000  collected  by  the  LPG 
Bureau  in  fiscal  year  2001-2002, 
according  to  the  affidavit  of  the  LPG 
Bureau  Chief.  However  he  also  stated 
that  the  LPG  Bureau  did  not  directly 
collect  fees  for  administering 
examinations  and  issuing  identification 
cards.  "The  fees  associated  with 
licensure,  exams  and  identification 
cards  are  C(  Uected  by  private  vendors 
imder  contract  with  [CID]  and  are  the 
only  fimding  source  for  the  licensing 
and  examination  process.  These  fees  are 
not  collected  by  the  Bureau,  and  are  not 
deposited  by  the  Bureau  into  the  State's 
general  fimd." 

Both  ATA  and  NPGA  state  that  all  of 
New  Mexico's  fees  are  preempted 
because  they  are  not  "fair"  and  because 
they  are  not  used  for  a  purpose  related 
to  transporting  hazardous  material. 
They  argue  that  these  ''flat  fees" 
discriminate  against  interstate 
commerce  because  they  are  not 
apportioned  to  the  motor  carrier's 
presence  or  level  of  activity  within  the 
State.  They  also  state  that  it  is  not 
possible  to  determine  whether  these  fees 
are  used  for  purposes  relating  to 
hazardous  materials  transportation 
because  New  Mexico  deposits  them  into 
its  general  fuqd.  ATA  and  NPGA 
attribute  no  significance  to  the  fact  that 
the  LPG  Bureau  collected  less  in  fiscal 
year  2001-2002  than  it  spent  on  its 
entire  LPG  program  because  that 
program  includes  activities  outside 
transportation,  such  as  inspections  of 
LPG  bulk  plants. 

In  one  sense,  all  these  fees  are  a 
"flat,"  or  fixed  amount.  However,  in 
PD-22(R),  RSPA  clearly  distinguished 
New  Mexico's  annual  license  fee  from 
the  other  fees.  RSPA  found  that  the 
annual  license  fee  remained  the  same 
regardless  of  the 
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number  of  miles  traveled  within  the  State, 
number  of  piclc-ups  or  deliveries  made 
within  the  State,  size  of  weight  of  the  vehicle 
used  to  transport  LP  gas  within  the  State,  or 
any  other  factor  that  relates  the  amount  of  the 
fee  to  a  carrier's  use  of  State  roads  or 
facilities.  Consequently.. an  interstate  carrier 
that  travels  just  one.  time  in  New  Mexico 
must  pay  the  same  fee  as  a  local  carrier  that 
conducts  all  of  its  business  within  the  State. 

67  FR  at  59403.  There  is  no  doubt  that 
New  Mexico  could  adopt  a  license  fee 
that  varies  according  to  one  or  more  of 
these  activities  by  a  company 
transporting  LP  gas  within  the  State,  or 
that  it  would  be  more  "fair"  to 
apportion  the  fees  accordingly  and  base 
the  amoimt  of  the  fee  upon  the  amount 
of  those  activities  reported  by  the 
carrier.  This  could  be  done  in  the  same 
manner  that  New  Mexico  may  apply  its 
gross  receipts  tax  in  NMSA  7-9-4  only 
to  sales  within  the  State,  and  not  sales 
to  customers  located  outside  of  New 
Mexico.  See  Evco  v.  Jones,  409  U.S.  91, 
93  S.Ct.  349  (1972).  Similar  issues 
regarding  verification  exist  for  both,  and 
the  "fairness"  standard  in  49  U.S.C. 
5125(gKl)  cannot  rest  solely  on  the 
preference' of  the  LPG  Bureau  for  a  fee 
that  it  considers  easier  to  enforce.  New 
Mexico  has  not  shown  that  its  "flat" 
annual  license  fee  is  the  "only 
practicable  means  of  collecting  revenues 
from  users  and  the  use  of  a  more  finely 
gradated  user-fee  schedule  would  pose 
genuine  administrative  burdens."  PD- 
22{R),  67  FR  at  59403.  quoting  from 
American  Trucking  Ass'ns  v.  Scheiner, 
483  U.S.  266,  296,  97  S.Ct.  2829  (1987). 

Nor  has  New  Mexico  shown  that  the 
aimual  license  fees  are  "used  for  a 
purpose  related  to  transporting 
hazardous  material,  including 
enforcement  and  planning,  developing, 
and  maintaining  a  capability  for 
emergency  response,"  as  required  by  49 
U.S.C.  5125(g)(1).  Even  if  the  annual 
license  fees  are  considered  to  be 
returned  to  the  LPG  Bureau  as  part  of  its 
total  budget,  there  is  no  information  to 
show  that  these  fees  are  used  for 
transportation-related  purposes.  The 
costs  of  inspecting  residential  and 
commercial  facilities,  or  participating  in 
the  State  Fair  and  a  balloon  festival, 
caimot  be  paid  out  of  a  State-imposed 
fee  "related  to  transporting  hazardous 
material."  Accordingly,  RSPA  reaffirms 
its  finding  that  Federal  hazardous 
material  transportation  law  preempts 
New  Mexico's  aimual  license  fee 
because  that  fee  is  an  obstacle  to 
carrying  out  the  requirements  in  49 
U.S.C.  5125(g)(1)  that  the  fee  must  be 
"fair"  and  "used  for  a  purpose  related 
to  transporting  hazardous  material." 

In  contrast  to  the  licensing  fee,  RSPA 
found  that  the  vehicle  inspection  fee 


"appears  tope  related,  in  some  manner, 
to  the  work  Involved  in  performing  the 
inspection  ilequired."  67  FR  at  59404.  In 
other  wordi  there  should.be  the  same 
effort  and  ti  ne  required  to  inspect  each 
vehiclfi»»wh  ;ther  operated  by  an  in-state 
or  out-of-sta  te  carrier.  As  RSPA  stated  in 
PD-13(R),  V  hen 
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the  fee  is  related  in  some 
work  involved  in  conducting 
nspection.  this  fee  appears 
u^er  fee  than  a  tax.  According  to 
of  Appeals  for  the  Fpurth 
es  are  to  be  distinguished  from 
as  they  "reflect  a  fair,  if 
roximation  of  the  coSt  of  using 
for  the  taxpayer's  benefit, 
1  not  *   *   *  excessive  in 
costs  incurred  by  the  taxing 
C  enter  for  Auto  Safety  v.  Athry, 
42  (1994),  citing  Evansville- 
Airport  Auth.  District  v.  Delta 
U.S.  707,  717-20  (1972). 


63  FR  at  45;  87,  65  FR  at  60244;  see  also 
PD-21(R),  1  ennessee  Hazardous  Waste 
Transporter  Fee  and  Reporting 
Requiremeiits,  64  FR  54474.  54478  (Oct. 
6, 1999),  ju<  icial  review  pending. 
Tennessee  \.  U.S.  Dep't  of 
Transportai  ion,  petition  for  certiorari 


2003  (No.  03-111  U.S. 


Sup.  Ct.).  T  lus,  RSPA  must  reject  the 
contention  if  ATA  and  NPGA  that  the 
vehicle  inspection  fee  is  not  "fair" 
under  the  standard  in  49  U.S.C. 
5125(g)(1).  J 

The  fiscal  year  2001-2002  budget  and 
staffing  figures  for  the  LPG  Bureau 
actually  confirm  that  $37.50  appears  to 
be  a  reasons  ble  approximation  of  the 
cost  to  cone  uct  a  vehicle  inspection  or 
.  reinspectioi  i.  When  allocated  to  10  full- 
time  employees,  the  total  $625,000 
budget  worl  :s  out  to  an  average  cost  of 
more  than  3  30.00  per  employee-hour, 
and  the  LPC  '<  Bureau  Chief  stated  that  a 
vehicle  insj  ection  typically  takes  "from 
45-60  minu  tes"  plus  travel  time.  This  is 
sufficient  fo  r  RSPA  to  find  that  the 
vehicle  insj  ection  fee  has  a  "fair 
approximat  on"  to  the  service  provided 
(i.e.,  the  ins  aection)  and  that  the  LPG 
Bureau  is  "i  ctually  spending  these  fees 
on  the  purpsses  permitted  by  the  law," 
even  if  the  lees  are  not  earmarked  or 
deposited  ii  ito  a  separate  account.  PI>- 
21(R),  64  Fl  at  54478,  54479.  For  that 
reason,  RSP  A  finds  that  the  vehicle 
inspection  i  nd  reinspection  fee  in 
NMAC  19.15.4.14.3(C)  is  not  an  obstacle 
to  accompli  shing  and  carrying  out  the 
standards  ii  1  49  U.S.C.  5125(g)(1)  and  is 
not  preeftip  ed  by  the  Federal  hazardous 
material  tra  asportation  law.  However, 
that  fee  ma]  be  collected  only  for 
inspecting  4ie  cargo  containment  and 
safety  equij  ment  on  a  vehicle  based 
within  New  Mexico,  because  the 
underlying  inspection  requirement  is 


preempted  with  respect  to  vehicles 
based  outside  the  State. 

In  a  similar  manner,  it  should  take  the 
same  amount  of  time  to  administer  an 
ex^ination  and  issue  an  identification 
card  to  each  applicant.  In  PD-22(R), 
RSPA  noted  that  the  absence  of  any 
evidence  that  the  amounts  of  the 
employee  examination  and 
identification  card  fees  are 
"disproportionate  to  the  work  involved 
in  administering  the  New  Mexico  safety 
examination  and  issuing  identification 
cards.  Consequently,  the  fees  appear  to 
be  fair."  67  FR  at  59405.  New  Mexico 
has  now  provided  information  that 
these  fees  are  not  deposited  into  the 
State's  general  fund  but  paid  to  and 
retained  by  "private  vendors"  who 
administer  the  examinations  and  issue 
identification  cards.  This  is  sufficient  to 
show  that  these  fees  are  directly  related 
to  the  work  that  the  private  vendor 
actually  performs  and,  in  this  manner, 
are  actually  "used  for  a  purpose  related 
to  transportation."  As  with  the  vehicle 
inspection  fee,  RSPA  finds  that  the 
employee  examination  and 
identification  card  fees  do  not  create  an 
obstacle  to  accomplishing  and  carrying 
out  the  standards  in  49  U.S.C.  5125(g)(1) 
and  are  not  preempted  by  the  Federal 
hazardous  material  transportation  law. 
However,  these  fees  may  be  collected 
only  for  administering  examinations 
and  issuing  identification  cards  to  motor 
vehicle  drivers  domiciled  in  New 
Mexico  or  non-drivers  who  dispense  LP 
Gas,  because  the  underlying 
examination  and  identification  card 
requirements  are  preempted  with 
respect  to  motor  vehicle  drivers 
domiciled  outside  of  New  Mexico. 

m.  Ruling 

For  the  reasons  set  forth  above,  New 
Mexico's  petition  for  reconsideration  is 
granted  in  part  and  denied  in  part. 

A.  RSPA  finds  Federal  hazardous 
material  transportation  law  does  not 
preempt: 

(1)  NMAC  19.15.4.14.3(C),  with 
respect  to  fees  charged  for  inspecting  or 
reinspecting  the  cargo  container  and 
safety  equipment  on  vehicles  based 
within  New  Mexico; 

(2)  NMSA  70-5-7(0  and  NMAC 
19.15.4.15.12  through  19.15.4.15.14, 
vWth  respect  to  the  fees  are  charged  for 
administering  examinations  and  issuing 
identification  cards  to  motor  vehicle 
drivers  domiciled  in  New  Mexico  or 
non-drivers  who  dispense  liquefied 
petroleum  (LP)  gas; 

(3)  the  requirements  for  payment  of  a 
"reasonable"  annual  license  fee,  in 
NMSA  70-5-9(A),  a  "reasonable"  safety 
inspection  fee,  in  NMSA  70-5-9(C),  and 
a  "reasonable"  fee  for  issuance  of  an 


I  s 


identification  card,  in  NMAC 
19.15.4.9.4;  and 

(4)  NMSA  70-5-10,  requiring  deposit 
of  fees  into  the  State's  general  hind. 

B.  RSPA  incorporates  and  reaffirms  its 
determination  in  PD-22(R)  that  Federal 
hazardous  material  transportation  law 
preempts  the  requirements  in: 

(1)  NMAC  19.15.4.10.1,  with  respect 
to  the  requirement  for  an  annual 
inspection  of  the  cargo  containment  and 
safety  equipment  on  vehicles  based 
outside  New  Mexico,  but  that  this 
requirement  is  not  preempted  with 
respect  to  vehicles  based  within  New 
Mexico; 

(2)  NMSA  70-5-7{A)  and  NMAC 
19.15.4.9.1  through  19.15.4.9.5,  with 
regeird  to  requirements  for  a  motor 
vehicle  driver  domiciled  outside  of  New 
Mexico  to  take  an  examination  and 
obtain  an  identification  card,  but  that 
these  requirements  are  not  preempted 
with  respect  to  motor  vehicle  drivers 
domiciled  in  New  Mexico  or  non- 
drivers  who  dispense  LP  gas;  and 

(3)  NMAC  19.15.4.15.1,  requiring 
intrastate  and  interstate  motor  carriers 
that  move,  load,  or  unload  LP  gas  in 
New  Mexico  to  pay  an  annual  license 
fee. 

IV.  Final  Agency  Action 

In  accordance  with  49  CFR 
107.211(d),  this  decision  constitutes 
RSPA's  final  agency  action  on  ATA's 
application  for  a  determination  of 
preemption  as  to  certain  requirements 
in  New  Mexico's  LNG  and  CNG  Act 
(NMSA  Chapter  70,  Article  5)  and  LP 
Gas  Standards  (NMAC  Title  19,  Chapter 
15,  Part  4).  Any  party  to  this  proceeding 
may  bring  a  civil  action  in  an 
appropriate  district  court  of  the  United 
States  for  judicial  review  of  this 
decision  not  later  than  60  days  after 
publication  of  this  decision  in  the 
Federal  Register. 

Issued  in  Washington,  DC,  on  September 
17,2003. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  03-24148  Filed  9-18-03;  12:01  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  61 3X)] 

CSX  Transportation,  inc.— 
Abandonment  Exemption — in 
Jefferson  County,  AL 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 


Abandonments  to  abandon  a  16.47-mile 
line  of  railroad  extending  from  milepost 
ONC  384.00  at  Black  Creek  to  milepost 
ONJ  400.47  at  West  Jefferson,  in 
Jefferson  County,  AL.  The  line  traverses 
United  States  Postal  Service  ZIP  Codes 
35130,  35139, and  35207. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper. publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  October  22,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issueis,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  2, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  14, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street.  NW.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Natalie  S.  Rosenberg, 


'  The  Board  will  grant  a  stay  if  an  infonned 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  .Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  SI, 100.  See  49t::FR  1002.2(0(25). 


Senior  Counsel,  CSX  Transportation, 
Inc.,  500  Water  Street,  J150, 
Jacksonville,  FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  enviroimiental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  September  26,  2003. 
hiterested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  TranspuDrtation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1539. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions-of  49  CFR 
1152.29(e)(2).  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  September  22,  2004, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  September  15,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  03-23984  Filed  9-18-03;  12:01  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

BUREAU  OF  TRANSPORTATION 
STATISTICS 

Agency  information  Collection; 
Activify  Under  0MB  Review;  Report  of 
Passengers  Denied  Confirmed 
Space — BTS  Form  251 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  the  Bureau  of 
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Transportation  Statistics  invites  the 
general  public,  industry  and  other 
governmental  parties  to  comment'  on  the 
continuing  need  for  and  usefulness  of 
DOT  requiring  U.S.  and  foreign  air 
carriers  that  operate  scheduled 
passenger  service  with  large  aircraft  to 
submit  reports  on  their  oversales 
practices.  Large  aircraft  are  aircraft 
designed  to  carry  over  60-seats.  Carriers 
submit  the  quarterly  Form  251  "Report 
of  Passengers  Denied  Confirmed  Space." 
Carriers  do  not  report  oversales  of 
inbound  international  flights  because 
the  protection  provisions  of  14  CFR  part 
250  do  not  apply  to  these  flights.  The 
Department  uses  Form  251  to  monitor 
the  compliance  by  U.S.  and  foreign  air 
carriers  to  the  oversales  provisions  of 
Fart  250. 

DATES:  Written  comments  should  be 
submitted  by  November  21,  2003. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-25,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590^ 
0001 ,  FAX  NO.  366-3383  or  EMAIL 
bemard.stqnkus@bts.gov. 

Comments:  Comments  should  identify 
the  OMB  #  2138-0018.  Persons  wishing 
the  Department  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
on  OMB  #  2138-0018.  The  postcard  will 
be  date/time  stamped  and  returned. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernie  Stankus  Office  of  Airline 
Information,  K-25,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  (202)  366-^387. 
SUPPLEMENTARY  INFORMATION: 

OMB  y^pprova;  No.:  2138-0018. 

Title:  Report  of  Passengers  Denied 
Confirmed  Space. 

Form  No.:  BTS  Form  251. 

Type  Of  Review:  Extension  of  a 
ciurently  approved  collection. 

Respondents:  Large  U.S.  and  foreign 
air  carriers. 

Number  of  Respondents:  110. 

Number  of  Responses:  440. 

Total  Annual  Burden:  2,220  hours. 

Needs  and  Uses:  BTS  Form  251  is  a 
one  page  report  on  the  number  of. 
passengers  holding  confirmed  space  that 
were  voluntarily  or  involuntarily  denied 
boarding.  Carriers  must  report  whether 
the  bumped  passengers  were  provided 
alternate  transportation  and/or 
compensation,  and  the  amount  of  the 
payment.  The  report  allows  the 
Department  to  monitor  the  effectiveness 
of  its  oversales  rule  and  take 
enforcement  action  when  necessary. 


The  involuntary  denied-boarding  rate 
has  steadil)  decreased  over  the  years 
from  4.38  p  JF  10,000  enplanements  in 
1980  to  .99  or  the  first  six  months  of  the 
year  2003. '  'his  decrease  occurred  at  a 
time  when  lir  carrier  load  factors  have 
increased. '  hese  statistics  demonstrate 
the  effectiv<  mess  of  the  "volunteer" 
provision,  ^  ?hich  has  reduced  the  need 
for  more  inl  rusive  regulation. 

The  rate  (  f  denied  boarding  can  be 
examined  a  >  an  air  carrier  continuing 
fitness  facte  r.  This  rate  provides  an 
insight  into  a  carrier's  policy  on  treating 
overbooked  passengers  and  its 
compliance  disposition.  A  rapid 
increase  in  he  rate  of  denied  boardings 
often  is  an  i  ndicator  of  operational 
difficulty. 

Because  t  le  rate  of  denied  boarding  is 
published  i  i  the  Air  Travel  Consumer 
Report,  trav  elers  and  travel  agents  can 
select  carriers  with  low  bumping 
incidents  w  len  booking  a  trip. 

The  Conf  dential  Information 
Protection  i  nd  Statistical  Efficiency  Act 
of  2002  (44  U.S.C.  3501  note),  requires 
a  statistical  agency  to  clearly  identify 


informatior 


matters. 


I  :e 


Donald  W 

Director.  Offi 
Bureau  ofTi 
[FR  Doc.  03-^4096 
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it  collects  for  non-statistical 


purposes.  E  TS  hereby  notifies  the 
respondent!  i  and  the  public  that  BTS 
uses  the  inf  srmation  it  collects  under 
this  OMB  a  )proval  for  non-statistical 
purposes  it  eluding,  but  not  limited  to, 
publication  of  both  Respondent's 
identity  an(  its  data,  submission  of  the 
informatior  to  agencies  outside  BTS  for 
review,  ana  ysis  and  possible  use  in 
regulatory  i  ud  other  administrative 


B-ight, 


of  Airline  Information, 
nsportation  Statistics. 

Filed  9-18-03;  12:01  pml 
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DEPARTMENT  OF  THE  TREASURY 

Departmen^l  Offices;  Privacy  Act  of 
1974,  Systtms  of  Records 

AGENCY:  De  aartmental  Offices,  Treasury. 
ACTION:  Nol  ice  of  New  Privacy  Act 
Svstems  of  Records. 


Ill 


SUMMARY: 
Privacy  Ad 
Treasury 
Administra 
ten  propose  d 
of  records. 


accordance  with  the 
of  1974,  as  amended,  the 
Injspector  General  for  Tax 
ion  (TIGTA)  gives  notice  of 
new  Privacy  Act  systems 


DATES:  Cordments  must  be  received  by 
October  22,  2003.  The  proposed  new 
systems  of  i  ecords  will  become  effective 
November  i,  2003  unless  comments  are 
received  w  lich  would  result  in  a 
contrary  determination. 


ADDRESSES:  Comments  should  be  sent  to 
Lori  Creswell,  Assistant  Chief  Counsel, 
Treasury  Inspector  General  for  Tax 
Administration,  1125  15th  Street,  NW., 
Room  700 A,  Washington,  DC  20005, 
202-622-4068.  Comments  will  be  made 
available  upon  written  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Creswell,  Assistant  Chief  Counsel, 
Treasury  Inspector  General  for  Tax 
Administration.  1125  15th  Street,  NW., 
Room  700A,  Washington,  DC  20005, 
202-622-4068.  ' 

SUPPLEMENTARY  INFORMATION:  This 
report  is  to  give  notice  of  ten  proposed 
new  systems  of  records  maintained  by 
the  Treasury  Inspector  General  for  Tax 
Administration  (TIGTA)  that  are  subject 
to  the  provisions  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552a.  TIGTA  was 
established  pursuant  to  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998.  TIGTA's  duties  and 
operating  authority  are  set  forth  in  the 
Inspector  General  Act  of  1978,  5  U.S.C 
app.  3.  TIGTA  exercises  all  duties  and 
responsibilities  of  an  Inspector  General 
with  respect  to  the  Department  and  the 
Secretary  on  all  matters  relating  to  the 
Internal  Revenue  Service  (IRS).  TIGTA 
conducts,  supervises,  and  coordinates 
audits  and  investigations  relating  to  the 
programs  and  operations  of  the  IRS  and  - 
related  entities.  TIGTA  is 
organizationally  placed  within  the 
Department  of  the  Treasury,  but  is 
independent  of  the  Department  and  all 
other  Treasury  offices. 

The  proposed  systems  of  records  are 
as  follows: 
Treasury/DO  .301-TIGTA  General 

Personnel  and  Payroll; 
Treasury/DO  .302-TIGTA  Medical 

Records; 
Treasury/DO  .303-TIGTA  General 

Correspondence; 
Treasury/DO  .304-TIGTA  General 

Training; 
Treasury/DO  .305-TIGTA  Personal 

Property  Management  Records; 
Treasury/DO  .306-TIGTA  Recruiting 

and  Placement  Records; 
Treasury/DO  .307-TIGTA  Employee 

Relations  Matters,  Appeals, 

Grievances,  and  Complaint  Files; 
Treasury/DO  .308-TIGTA  Data  Extracts; 
Treasury/DO  .309-TIGTA  Chief  Counsel 

Case  Files,  and 
Treasury/DO  .310-TlGTA  Chief  Counsel 

Disclosure  Section. 

In  the  notice  of  proposed  rulemaking, 
which  is  published  separately  in  the 
Federal  Register,  TIGTA  is  proposing  to 
exempt  records  maintained  in  several 
systems  fi"om  certain  of  the  Privacy 
Act's  requirements  pursuant  to  5  U.S.C. 
552a(j)(2),  (k)(2),  (k)(5)  and  (k)(6). 

The  new  system  of  records  reports, 
required  by  Uie  Privacy  Act,  5  U.S.C. 
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552a(r),  have  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  1  to  OMB 
Circular  A-1 30,  Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,  dated 
November  30,  2000. 

The  ten  proposed  new  systems  of 
records,  described  above,  are  published 
in  their  entirety  below. 

Dated:  September  8,  2003. 
W.  Earl  Wright,  Jr., 

Acting  Chief  Management  and  Administrative 
Programs  Officer. 

Treasury/DO  .301 

SYSTEM  NAME: 
TIGTA  General  Personnel  and  Payroll. 

SYSTEM  location: 

National  Headquarters,  1125  15th 
Street,  NW.,  Washington,  DC  20005. 
field  offices  listed  in  Appendices  A  and 
B,  Bureau  of  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
and  Transaction  Processing  Center,  U.S. 
Department  of  Agriculture,  National 
Finance  Center. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  TIGTA 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
records  relating  to  personnel  actions 
and  determinations  made  about  TIGTA 
employees.  These  records  contain  data 
on  individuals  required  by  the  Office  of 
Personnel  Management  (OPM)  and 
which  may  also  be  contained  in  the 
Official  Personnel  File  (OPF).  This 
system  may  also  contain  letters  of 
commendation,  recommendations  for 
awards,  awards,  reprimands,  adverse  or 
disciplinary  charges,  and  other  records 
which  OPM  and  TIGTA  require  or 
permit  to  be  maintained.  This  system 
may  include  records  that  are  maintained 
in  support  of  a  personnel  action  such  as 
a  position  management  or  position 
classification  action,  a  reduction-in- 
force  action,  alid  priority  placement 
actions.  Other  records  maintained  about 
an  individual  in  this  system  are 
performance  appraisals  and  related 
records,  expectation  and  payout  records, 
employee  performance  file  records, 
suggestion  files,  award  files,  financial 
and  tax  records,  back  pay  files,  jury  duty 
records,  outside  employment 
statements,  clearance  upon  separation 
documents,  unemployment 
compensation  records,  adverse  and 


disciplinary  action  files,  supervisory 
drop  files,  records  relating  to  personnel 
actions,  furlough  and  recall  records, 
work  measurement  records,  emergency 
notification  records,  and  employee 
locator  and  current  address  records. 
This  system  includes  record  created  and 
maintained  for  purposes  of  . 
administering  the  payroll  system.  Time- 
reporting  records  include  timesheets 
and  records  indicating  the  number  of 
hours  by  TIGTA  employee  attributable 
to  a  particular  project,  task,  or  audit. 
This  system  also  includes  records 
related  to  travel  expenses  and/or  costs. 
This  system  includes  records 
concerning  employee  participation  in 
the  mobile-workplace  (telecommuting) 
program.  This  system  also  contains 
records  relating  to  life  and  health 
insurance,  retirement  coverage, 
designations  of  beneficiaries,  and  claims 
for  survivor  or  death  benefits. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  app.  3,  and  5  U.S.C.  301, 
1302,  2951,  4506,  Ch.  83,  87,  and  89. 

PURPOSE(S): 

This  system  consists  of  records 
compiled  for  personnel,  payroll  and 
time-reporting  purposes.  In  addition, 
this  system  contains  all  records  created 
and/or  maintained  about  employees  as 
required  by  the  Office  of  Personnel 
Management  (OPM)  as  well  as 
documents  relating  to  personnel  matters 
and  determinations.  Retirement,  life, 
and  health  insurance  benefit  records  are 
collected  and  maintained  in  order  to 
administer  the  Federal  Employee's 
Retirement  System  (FERS),  Civil  Service 
Retirement  System  (CSRS),  Federal 
Employee's  Group  Life  insurance  Plan, 
and,  the  Federal  Employees'  Health 
Benefit  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
Federal,  State,  local,  or  foreign  agencies, 
or  other  public  authority  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  a  potential 
violation  of  civil  or  criminal  law,  or 
regulation; 

(2)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 


other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when:  (a)  the  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  of  the 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  agency  is  deemed  to  be  relevant  and 
necessary  to  the  litigation  or 
administrative  proceeding  and  not 
otherwise  privileged; 

(4)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(5j  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice; 

(6)  Provide  information  to  third 
parties  in  order  to  obtain  information 
pertinent  and  necessary  for  the  hiring  or 
retention  of  an  individual  and/or  to 
obtain  information  pertinent  to  an 
investigation; 

(7)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry'  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2; 

(9)  Disclose  information  to  tlie  Equal 
Employment  Opportunity  Commission, 
Merit  Systems  Protection  Board, 
arbitrators,  and  other  parties  responsible 
for  processing  any  persoimel  actions  or 
conducting  administrative  hearings  or 
appeals,  or  if  needed  in  the  performance 
of  authorized  duties; 

(10)  Provide  information  to 
educational  institutions  for  recruitment 
and  cooperative  education  purposes; 

(11)  Provide  information  to  a  Federal. 
State,  or  local  agency  so  that  the  agency 
may  adjudicate  an  individual's 
eligibility  for  a  benefit; 


55088 


Federal  Register /Vol.  68,  No. 


183 /Monday,  September  22,  2003 /Notices 


(12)  Provide  information  to  a  Federal. 
State,  or  local  agency  or  to  a  financial 
institution  as  required  bylaw  for  payroll 
purposes; 

(13)  Provide  information  to  Federal 
agencies  to  effect  inter-agency  salary 
offset  and  administrative  offset: 

(14)  Provide  information  to  a  debt 
collection  agency  for  debt  collection 
services; 

(15)  Respond  to  State  and  local 
authorities  for  support  garnishment 

.  interrogatories; 

(16)  Provide  information  to  private 
creditors  for  the  purpose  of  garnishment 
of  wages  of  an  employee  if  a  debt  has 
been  reduced  to  a  judgment; 

(17)  Provide  information  to  a 
prospective  employer  of  a  current  or 
former  TIGTA  employee; 

(18)  In  situations  involving  an 
imminent  danger  of  death  or  physical 
injury,  disclose  relevant  information  to 
an  individual  or  individuals  who  gse  in 
danger; 

(19)  Provide  information  to  the  Office 
of  Workers'  Compensation.  Veterans 
Administration  Pension  Benefits 
Program,  Social  Security  Old  Age, 
Survivor  and  Disability  Insurance  and 
Medicare  Programs,  Federal  civilian 
employee  retirement  systems,  and  other 
Federal  agencies  when  requested  by  that 
program,  for  use  in  determining  an 
individual's  claim  for  benefits; 

(20)  Provide  information  necessar\'  to 
support  a  claim  for  health  insurance 
benefits  under  the  Federal  Employees' 
Health  Benefits  Program  to  a  health 
insurance  carrier  or  plan  participating 
in  the  program; 

(21)  Provide  information  to  hospitals 
and  similar  institutions  to  verify  an 
employee's  coverage  in  the  Federal 
Employees'  Health  Benefits  Program; 
and, 

(22)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TlGTA's  exercise  of  statutory  law 
enforcement  authority,  pursuant  to 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,  as  amended,  5  U.S.C.A. 
Appendix  3^. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 


POLICIES  AND  P  MCTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPENSING  OF  RECORDS  IN  THE  SVSTEM: 


STORAGE: 

Electronic 
microfiche. 


media,  paper  records,  and 


RETRIEVABILITV 

Name,  Soc  ial  Security  Number,  and/ 
or  claim  nun  ber. 


SAFEGUARDS: 

The  recorqs 
personnel 

subject  of  ba^  :kground 
a  need-to-knt 
information 
restricted  thijough 
and  sign-on 
periodically 
are  accessibi ; 
persons.  Pap 
in  locked  fac  il 
restricted  ac<  ess 


are  accessible  to  TIGTA 

of  whom  have  been  the 

investigations,  on 
w  basis.  Disclosure  of 
hrough  remote  terminals  is 
the  use  of  passwords 
)rotocols,  which  are 
:hanged:  these  terminals 

only  to  authorized 
jr  records  are  maintained 

ities  and/or  cabinets  with 


RETENTION  AND 

Records  arfe 
of  in  accorda  ice 
National  Arc  lives 
Administrati  an 
Schedule,  Nd 


SYSTEM  MAN  AG  :R(S)  AND  ADDRESS: 


General  Pe  rsonnel 
Inspector  Gejieral 
Services. 
Office  of  Audit 
Inspector  Geperal 
Office  of  ( 
Chief  Couns*  1 
Investigation  s 
Inspector  General 
For  Office  o 
emplo\ 
for  Managenie 
Office  of  Infqrmation 
empl 

for  Informati  an 
1125  ISthStfeet 
Washington, 


iais 


may 
\at 


NOTIRCATION 
Individu 
access  to  an 
system  of  reciords 
its  content, 
accordance 
at  31  CFR 
A.  Written 
addressed  to 
Counsel 

Inspector  Geheral 
Administratipn 
Room  700A 


pa-t 


RECORD  ACCES  S 

See  "Notif  cation 


CONTESTING  RE  CORDS 

See  "Notif  cation 


DISPOSAL: 

maintained  and  disposed 
with  the  appropriate 
and  Records 
General  Records 
1  and  2. 


Records — Assistant 
for  Management 
reporting  records:  (1)  For 
employees — Deputy 
for  Audit;  (2)  For 
Counsel  employees — 
(3)  For  Office  of 
employees — Deputy 

for  Investigations;  (4) 
f  Management  Services 

Inspector  General 
nt  Services;  and,  (5)  For 
Technology 
Inspector  General 
Technology.  Address — 
NW.,  Room  700A, 
DC  20005. 


vees —  A.ssistant 


ovees —  Assistant 


procedure: 

seeking  notification  and 
j|record  contained  in  this 
,  or  seeking  to  contest 
inquire  in  writing  in 
th  instructions  appearing 
1,  subpart  C,  appendix 
ii^quiries  should  be 
the  Office  of  Chief 
osure  Section,  Treasury 
for  Tax 
1125  15th  Street,  NW.. 
Washington,  DC  20005. 


PROCEDURES: 

Procedures"  above. 


PROCEDURES: 
Procedures"  above. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  fi-om  the  individual  to 
whom  it  applies,  is  derived  from 
information  supplied  by  that  individual, 
or  is  provided  by  Department  of  the 
Treasury  and  other  Federal  agency 
personnel  and  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/DO  .302 

SYSTEM  name: 

TIGTA  Medical  Records. 

s 
SYSTEM  LOCATION: 

(1)  Health  Improvement  Plan 
Records — Office  of  Investigations,  1125 
15th  Street,  NW.,  Washington,  DC  20005 
and  field  division  offices  listed  in 
Appendix  A;  and,  (2)  All  other  records 
of:  (a)  Applicants  and  current  TIGTA 
employees:  Office  of  Management 
Services,  TIGTA,  1125  15th  Street.  NW., 
Washington,  DC  20005  and/or  Bureau  of 
Public  Debt,  200  Third  Street, 
Parkersburg,  WV  26106-1328;  and,  (b) 
former  TIGTA  employees:  National 
Personnel  Records  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63132. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Applicants  for  TIGTA 
employment;  (2)  Current  and  former 
TIGTA  employees;  (3)  Applicants  for 
disability  retirement;  and,  (4)  Visitors  to 
TIGTA  offices  who  require  medical 
attention  while  on  the  premises. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Documents  relating  to  an 
applicant's  mental/physical  ability  to 
perform  the  duties  of  a  position;  (2) 
Information  relating  to  an  applicant's 
rejection  for  a  position  because  of 
medical  reasons;  (3)  Documents  relating 
to  a  current  or  former  TIGTA 
employee's  mental/physical  ability  to 
perform  the  duties  of  the  employee's 
position;  (4)  Disability  retirement 
records;  (5)  Health  history 
questionnaires,  medical  records,  and 
other  similar  information  for  employees 
participating  in  the  Health  Improvement 
Program;  (6)  Fitness-for-duty 
examination  reports;  (7)  Employee 
assistance  records;  (8)  Injury 
compensation  records  relating  to  on-the- 
job  injuries  of  current  or  former  TIGTA 
employees;  and,  (9)  Records  relating  to 
drug  testing  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  app.  3,  5  U.S.C.  301,  3301, 
7301,  7901,  and  Ch.  81,  87  and  89. 
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PURPOSE(S): 

To  maintain  records  related  to 
employee  physical  exams,  fitness-for- 
duty  evaluations,  drug  testing,  disability 
retirement  claims,  participation  in  the 
Health  Improvement  Program,  and 
worker's  compensation  claims.  In 
addition,  these  records  may  be  used  for 
purposes  of  making  suitability  and 
fitness-for  duty  determinations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

With  the  exception  of  Routine  Use 
"{!),'■  none  of  the  other  Routine  Uses 
identified  for  this  system  of  records  are 
applicable  to  records  relating  to  drug 
testing  under  Executive  Order  12564 
"Drug-Free  Federal  Work  Place." 
Further,  such  records  shall  be  disclosed 
only  to  a  very  limited  number  of 
officials  within  the  agency,  generally 
only  to  the  agency  Medical  Review 
Official  (MRO),  the  administrator  of  the 
agency  Employee  Assistance  Program, 
and  the  management  official 
empowered  to  recommend  or  take 
adverse  action  affecting  the  individual. 

Records  may  be  used  to: 

(1)  Disclose  the  results  of  a  drug  test 
of  a  Federal  employee  pursuant  to  an 
order  of  a  court  of  competent 
jurisdiction  where  required  by  the 
United  States  Government  to  defend 
against  any  challenge  against  any 
adverse  persormel  action; 

(2)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
a  potential  violation  of  civil  or  criminal 
law,  or  regulation; 

(3)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  isecurity  clearance,  license,  contract, 
grant,  or  other  benefit; 

(4)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when  (a)  the  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 


United  States,  when  the  ^ency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(5)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(6)  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice; 

(7)  Provide  information  to  third 
parties  in  order  to  obtain  information 
pertinent  and  r  ecessary  for  the  hiring  or 
retention  of  an  individual  and/or  to 
obtain  information  pertinent  to  an 
investigation; 

(8)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(9)  Disclose  information  to  the  Equal 
Employment  Opportunity  Commission, 
Merit  Systems  Protection  Board, 
arbitrators,  and  other  parties  responsible 
for  processing  any  personnel  actions  or 
conducting  administrative  hearings  or 
appeals,  or  if  needed  in  the  performance 
of  authorized  duties; 

(10)  Provide  information  to  Federal  or 
State  agencies  responsible  for 
administering  Federal  benefits  programs 
and  private  contractors  engaged  in 
providing  benefits  under  Federal 
contracts; 

(11)  Disclose  information  to  an 
individual's  private  physician  where 
medical  considerations  or  the  content  of 
medical  records  indicate  that  such 
release  is  appropriate; 

(12)  Disclose  information  to  other 
Federal  or  State  agencies  to  the  extent 
provided  by  law  or  regulation; 

(13)  In  situations  involving  an 
imminent  danger  of  death  or  physical- 
injury,  disclose  relevant  information  to 
an  individual  or  individuals  who  are  in 
danger;  and, 

(14)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TIGTA's  exercise  of  statutory  law 
enforcement  authority,  piu-sucmt  to 
Section  6(e)  of  the  Inspector  General  Act 


of  1978,as  amended,  5  U.S.C.A. 
Appendix  3. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPENSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  electronic  media,  and 
x-rays. 

RETHIEVABIUTY: 

Records  are  retrievable  by  name. 
Social  Secimty  Number,  date  of  birth 
and/or  claim  number. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subject  of  background  investigations,  on 
a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedule,  No.  1. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Health  Improvement  Program 
records — Deputy  Inspector  General  for 
Investigations,  TIGTA,  1125  15th  Street, 
NW.,  Room  700A,  Washington,  DC 
20005;  and,  (2)  AU  other  records- 
Assistant  Inspector  General  for 
Management  Services.  TIGTA,  1125 
15th  Street,  NW.,  Room  700A= 
Washington,  DC  20005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and  - 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  c,  appendix  A. 
Written  inquiries  should  be  addressed 
to  the  Office  of  Chief  Coimsel, 
Disclosure  Section,  Treasury  Inspector 
General  for  Tax  Administration,  1125 
15th  Street,  NW.,  Room  700A, 
Washington.  DC  20005. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

(1)  The  subject  of  the  record;  (2) 
Medical  personnel  and  institutions;  (3) 
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Office  of  Workers'  Compensation 
personnel  and  records;  (4)  Military 
Retired  Pay  Systems  Records;  (5) 
Federal  civilian  retirement  systems;  (6) 
General  Accounting  Office  pay,  leave 
allowance  cards;  (7)  0PM  Retirement, 
Life  Insurance  and  Health  Benefits 
Records  System  and  Personnel 
Management  Records  System;  (8) 
Department  of  Labor;  and,  (9)  Federal 
Occupation  Health  Agency. 

EXEMRTIONS  CUUMEO  FOR  THE  system: 

None. 
Traasury/DO  .303 

SYSTEM  NAME: 

TIGTA  General  Corres{randence. 

SYSTEM  location: 

National  Headquarters,  1125  15th 
Street,  NW.,  Washington,  DC  20005.  and 
field  offices  listed  in  Appendices  A  and 
B. 

CATEGORIES  Of  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Initiators  of  correspondence;  and, 
(2)  Persons  upon  whose  behalf  the 
correspondence  was  initiated. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Correspondence  received  by 
TIGTA  and  responses  generated  thereto; 
and,  (2)  Records  used  to  respond  to 
incoming  correspondence.  Special 
Categories  of  correspondence  may  be 
included  in  other  systems  of  records 
described  by  specific  notices. 

AUTHORTTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  app.  3  and  5  U.S.C.  301. 

PURPOSE(S): 

This  system  consists  of 
correspondence  received  by  TIGTA 
from  individuals  and  their 
representatives,  oversight  committees, 
and  others  who  conduct  business  with 
TIGTA  and  the  responses  thereto;  it 
serves  as  a  record  of  in-coming 
correspondence  and  the  steps  taken  to 
respond  thereto. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND  . 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 


a  potential  viplation  of  civil  or  criminal 
law,  or  regulation; 

(2)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  aivil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertineibt  information,  which  has 
requested  information  relevant  to  or 
necessary  to  Ipe  requesting  agency's, 
bureau's,  or  akithority's  hiring  or 
retention  of  ah  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclos^  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other^dministrative  body 
before  which  TIGTA  is  authorized  to 
appear  when  [a)  the  agency,  or  (b)  any 
employee  of  1  ae  agency  in  his  or  her 
official  capac  ty,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  whe  -e  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  i  when  the  agency 
detennines  tl  at  litigation  is  likely  to 
affect  the  age!  icy,  is  a  party  to  litigation 
or  has  an  inte  rest  in  such  litigation,  and 
the  use  of  sue  h  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  ai  id  not  otherwise 
privileged; 

(4)  Disclose  information  to  a  court, 
magistrate,  oi  administrative  tribunal  in 
the  course  of  Dresenting  evidence 
including  dis  ilosures  to  opposing 
counsel  or  wi  tnesses  in  the  course  of 
civil  discover  y,  litigation,  or  settlement 
negotiations,  jr  in  connection  with 
criminal  law  jroceedings  or  in  response 
to  a  subpoens  where  arguably  relevant 
to  a  proceedii  ig; 

(5)  Disclose  information  to  the 
Department  a  "  Justice  for  the  purpose  of 
litigating  an  a  ctioji  or  seeking  legal 
advice; 

(6)  Provide  information  to  a 
Congressiona  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(7)  Provide  information  to  the  news 
media,  in  ace  Drdance  with  guidelines 
contained  in  !8  CFR  50.2; 

(8)  Provide  information  to  third 
parties  durini   the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  inform  ation  pertinent  to  the 
investigation;  and, 

(9)  Provide  information  to  other 
Offices  of  Ins  )ectors  General,  the 
President's  C  luncil  on  Integrity  and 
Efficiency,  an  d  the  Department  of 
Justice,  in  coi  inection  with  their  review 
of  TIGTA's  ej  ercise  of  statutory  law 
enforcement  i  luthority,  pursuant  to 
Section  6(e)  c  f  the  Inspector  General  Act 
of  1978,as  amended,  5  U.S.CA. 
Appendix  3. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESS»IG,  RETAINING,  AND 
DISPENSmG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  electronic  media. 

RETRIEVABILITY: 

By  name  of  the  correspondent  and/or 
name  of  the  individual  to  whom  the 
record  applies. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subject  of  background  investigations,  on 
a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  maintained  and 
disposed  of  in  accordance  with  a  record 
disposition  schedule  approved  by  the 
National  Archives  Records 
Administration.  TIGTA  is  in  the  process 
of  requesting  approval  for  a  record 
retention  schedule  for  electronic  records 
maintained  in  this  system.  These 
electronic  records  will  not  be  destroyed 
until  TIGTA  receives  such  approval. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Management  Services,  TIGTA,  1125 
15th  Street,  NW.,  Room  700A, 
Washington,  DC  20005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing  in 
accordance  wiih  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
A.  Written  inquiries  should  be 
addressed  to  the  Office  of  Chief 
Counsel,  Disclosure  Section,  Treasury 
Inspector  General  for  Tax 
Administration,  1125  15th  Street,  NW., 
Room  700A,  Washington,  DC  20005. 
This  system  of  records  may  contain 
records  that  are  exempt  from  the 
notification,  access,  and  contesting 
records  requirements  pursuant  to  the 
provisions  of  5  U.S.C.  552a{j)(2)  and 
(k){2). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 
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RECORD  SOURCE  CATEGORIES: 

Some  records  contained  within  this 
system  of  records  are  exempt  from  the 
requirement  that  the  record  source 
categories  be  disclosed  pursuant  to  the 
provisions  of  5  U.S.C.  552a(j)(2)  and 
(k)(2).  Non-exempt  sources  of 
information  include:  (1)  Initiators  of  the 
correspondence;  and  (2)  Federal 
Treasury  personnel  and  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Some  records  contained  within  this 
system  of  records  are  exempt  from  5 
U.S.C.  552a  (c)(3).  (c)(4).  (d)(1),  (d)(2), 
(d)(3),  (d)(4).  (e)(1).  (e)(2).  (e)(3), 
(e)(4)(G).  (e)(4)(H).  (e)(4)(I).  (e)(5),  (e)(8), 
(f).  and  (g)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a  (j)(2)  and  (k)(2).  See  31 
CFR1.36. 

Treasury/DO  .304 

SYSTEM  NAME: 
TIGTA  General  Training  Records. 

SYSTEM  LOCATION: 

National  Headquarters.  1125  15th 
Street,  NW.,  Washington,  DC  20005. 

categories  of  individuals  covered  by  the 
system: 

(1)  TIGTA  employees;  and.  (2)  Other 
Federal  or  non-Goveriunent  individuals 
who  have  participated  in  or  assisted 
with  training  programs  as  instructors, 
course  developers,  or  interpreters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Course  rosters;  (2)  Student 
registration  forms;  (3)  Nomination 
forms;  (4)  Course  evaluations;  (5) 
Instructor  lists;  (6)  Individual 
Development  Plans  (IDPs);  (7) 
Counseling  records;  (8)  Examination 
and  testing  materials;  (9)  Payment 
records;  (10)  Continuing  professional 
education  requirements;  (11)  Officer 
safety  files  and  firearm  qualification 
recbrds;  and,  (12)  Other  training  records 
necessary  for  reporting  and  evaluative 
purposes. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  app.  3.  5  U.S.C.  301  and  Ch. 
41.  and  Executive  Order  11348.  as 
amended  by  Executive  Order  12107. 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  document  training 
received  by  TIGTA  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 


or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
a  potential  violation  of  civil  or  criminal 
law.  or  regulation; 

(2)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  TIGTA  is  authorized  to 
appear  when  (a)  the  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  smd  not  otherwise 
privileged; 

(4)  Disclose  information  to  a  court, 
magistrate  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(5)  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice; 

(6)  Provide  information  to  third 
parties  to  the  extent  necessary  to  obtain 
information  pertinent  to  the  training 
request  or  requirements  and/or  in  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation; 

(7)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2; 

(9)  Disclose  information  to  the  Equal 
Employment  Opportunity  Commission, 
Merit  Systems  Protection  Board, 
arbitrators,  and  other  parties  responsible 


for  processing  any  personnel  actions  or 
conducting  administrative  hearings  or 
appeals,  or  if  needed  in  the  performance 
of  authorized  duties;  and. 

(10)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TlGTA's  exercise  of  statutory  law 
enforcement  authority,  pursuant  to 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,as  amended,  5  U.S.C.A. 
Appendix  3. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND   , 
DISPENSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  media. 

RETRIEVABILrrY: 

Name.  Social  Security  Number, 
course  title,  date  of  training,  and/or 
location  of  training. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subject  of  background  investigations,  on 
a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedule.  No.  1. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  For  records  concerning  Office  of 
Investigations  employees — Deputy 
Inspector  General  for  Investigations;  (2) 
For  records  concerning  Office  of  Audit 
employees — Deputy  Inspector  General 
for  Audit;  (3)  For  Office  of  Chief 
Counsel  employees — Chief  Counsel;  (4) 
For  Office  of  Information  Technology 
employees — Assistant  Inspector  General 
for  Information  Technology;  and,  (5)  For 
Office  of  Management  Service 
employees — Assistant  Inspector  General 
for  Management  Services.  Address — 
1125  15th  Street,  NW.,  Room  700A. 
Washington,  DC,  20005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing  in 
accordance  with  instructions  appearing 
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at  31  CFR  part  1,  subpart  C,  appendix 
A.  Written  inquiries  should  be 
addressed  to  the  Office  of  Chief 
Counsel,  Disclosure  Section,' Treasury 
Inspector  General  for  Tax 
Administration,  1125  15th  Street,  NW., 
Room  700A,  Washington,  DC  20005. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above. 


CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

(1)  The  subject  of  the  record;  and,  (2) 
Treasury  personnel  and  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM:   . 

None. 
Traasury/DO  .305  .      . 

SYSTEM  NAME: 

TIGTA  Personal  Property 
Management  Records. 

SYSTEM  location: 

Office  of  Information  Technology, 
TIGTA  1125  15th,  NW.,  Washington,  DC 
20005. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  TIGTA 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  concerning  personal 
property  assigned  to  TIGTA  employees 
including  descriptions  and  identifying 
information  about  the  property,  custody 
receipts,  property  passes,  maintenance 
records,  and  other  similar  records. 

AUmORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  app.  3,  5  U.S.C.  301.  and  41 
CFR  Subtitle  C  Ch.  101  and  102. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  records  concerning  personal 
property,  including  but  not  limited  to, 
computers  and  other  similar  equipment,, 
motor  vehicles,  firearms  and  other  law 
enforcement  equipment, 
commimication  equipment,  computers, 
fixed  assets,  credit  cards,  telephone 
calling  cards,  credentials,  and  badges 
assigned  to  TIGTA  employees  for  use  in 
their  official  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations' of,  or  for 
enforcing  or  implementing  a  statute. 
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rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
a  potential  violation  of  civil  or  criminal 
law,  or  regnlation; 

(2)  Disclose  information  to  a  Federal, 
State,  locall  or  other  public  authority 
civil,  criminal  or  other 
brcement  information  or 
ent  information,  which  has 
formation  relevant  to  or 
necessary  tjo  the  requesting  agency's, 
bureau's,  c^  authority's  hiring  or 
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employee  of  the  agency  in  his  or  her 
official  capjacity,  or  (c)  any  employee  of 
the  agency  lin  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  Stages,  when  the  agency 
determine^  that  litigation  is  likely  to 

ency,  is  a  party  to  litigation 
terest  in  such  litigation,  and 
uch  records  by  the  agency  is 
e  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(4)  Discli  )se  information  to  a  court, 
magistrate  or  administrative  tribunal  in 
the  coiuse  )f  presenting  evidence, 
including  <  isclosures  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  la|w  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(5j  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  Bii  action  or  seeking  legal 
advice; 

(6)  Provipe  information  to  third 
parties  dui^ng  the  course  of  an 
investigation  to  the  extent  necessary  to 
mation  pertinent  to  the 
n; 

e  information  to  a 
al  office  in  response  to  an 
inquiry  m^de  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2; 

(9)  Disclose  information  to  the  Equal 
Employmant  Opportunity  Commission, 
Merit  Systems  Protection  Board, 
arbitratorsi  and  other  parties  responsible 
for  processing  any  persormel  actions  or 
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(10)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TIGTA's  exercise  of  statutory  law 
enforcement  authority,  pursuant  to 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,as  amended,  5  U.S.C.A. 
Appendix  3. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  media. 

RETRIEVABILITY: 

Indexed  by  name  and/or 
identification  nimiber. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
persormel,  all  of  whom  have  been  the 
subject  of  background  investigations,  on 
a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  the  appropriate 
National  Archives  and  Records  - 
Administration  General  Records 
Schedules,  Nos.  4  and  10. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General 
Information  Technology,  Office  of 
Information  Technology,  1125  15th 
Street,  NW.,  Room  700A,  Washington, 
DC  20005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
A.  Written  inquiries  should  be 
addressed  to  the  Office  of  Chief 
Counsel,  Disclosure  Section,  Treasury 
Inspector  General  for  Tax 
Administration,  1125  15th  Street,  NW., 
Room  700A,  Washington,  DC  20005. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above.  . 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 
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RECORD  SOURCE  CATEGORIES: 

(1)  The  subject  of  the  record;  (2) 
Treasury  personnel  and  records;  (3) 
Vehicle  maintenance  facilities;  (4) 
Property  manufacturer;  and.  (5)  Vehicle 
•  registration  and  licensing  agencies 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 
None. 

Treasury/DO  .306 

SYSTEM  name: 

TIGTA  Recruiting  and  Placement 
Records. 

SYSTEM  LOCATION:  ^ 

Officeof  Management  Services,  1125 
15th  Street,  NW.,  Washington,  DC  20005 
and/or  Bureau  of  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Applicants  for  employment;  and, 
(2)  Current  and  former  TIGTA 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Application  packages  and 
Resimies;  (2)  Related  correspondence; 
and,  (3)  Documents  generated  as  part  of 
the  recruitment  and  hiring  process. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  app.  3,  5  U.S.C.  301  and  Ch. 
33,  and  Executive  Orders  10577  and 
11103. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  records  received  from 
applicants  applying  for  positions  with 
TIGTA  and  relating  to  determining 
eligibility  for  employment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
a  potential  violation  of  civil  or  criminal 
law,  or  regulation; 

(2)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's. 


bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  TIGTA  is  authorized  to 
appear  when  (a)  the  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  a^eed  to 
represent  the  employee,  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(4)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(5)  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice; 

(6)  Provide  information  to  third 
parties  to  the  extent  necessary  to  obtain 
information  pertinent  to  the 
recruitment,  hiring,  and/or  placement 
determination  and/or  during  the  course 
of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation; 

(7)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2; 

(9)  Disclose  information  to  the  Equal 
Employment  Opportunity  Commission, 
Merit  Systems  Protection  Board, 
arbitrators,  and  other  parties  responsible 
for  processing  any  personnel  actions  or 
conducting  administrative  hearings  or 
appeals,  or  if  needed  in  the  performance 
of  authorized  duties; 

(10)  Disclose  information  to  ofKcials 
of  Federal  agencies  for  purposes  of 
consideration  for  placement,  transfer, 
reassignment,  and/or  promotion  of 
TIGTA  employees;  and, 

(11)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 


Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TIGTA's  exercise  of  statutory  law 
enforcement  authority,  pursuant  to. 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,as  amended,  5  U.S.C.A. 
Appendix  3. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  media. 

RETRIEVABILmr:. 

Records  are  indexed  by  name,  Social 
Security  Number,  and/or  vacancy 
announcement  number. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subject  of  background  investigations,  on 
a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  »id/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  maintained 
and  disposed  of  in  accordance  with  the 
appropriate  National  Archives  and 
Records  Administration  General 
Records  Schedule,  No.  1. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Management  Service,  1125  15th  Street, 
NW.,  Room  700A,  Washington,  DC 
20005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix 
A.  Written  inquiries  should  be 
addressed  to  the  Office  of  Chief 
Counsel,  Disclosiu-e  Section,  Treasury 
Inspector  General  for  Tax 
Administration,  1125  15th  Street,  NW., 
Room  700A.  Washington,  DC  20005. 
This  system  of  records  may  contain 
records  that  are  exempt  from  the 
notification,  access,  and  contesting 
records  requirements  pursuant  to  the 
provisions  of  5  U.S.C.  552a{k)i5)  and 
(k)(6). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 
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RECORD  SOURCE  CATEGORIES: 

(1)  The  subject  of  the  record;  (2) 
Office  of  Personnel  Management;  and, 
(3)  Treasury  personnel  and  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Some  records  in  this  system  have 
been  designated  as  exempt  ftt>m  5 
U.S.C.  552a  (c)(3),  (d)(1),  (2),  (3),  and  (4). 
(e)(1).  (e)(4)(G),  (H),  and  (I),  and  (f) 
pursuant  to  5  U.S.C.  552a  (k)(5)  and 
(k){6).  See  31  CFR  1.36. 

TrMsury/DO  .307 

SYSTEM  name: 

TIGTA  Employee  Relations  Matters, 
Appeals,  Grievances,  and  Complaint 
Files. 

SYSTEM  LOCATION: 

Office  of  Management  Services, 
TIGTA  1125  15th.  NW.,  Washington,  DC 
20005.. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current,  former,  and  prospective 
TIGTA  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Requests,  (2)  Appeals,  (3) 
Complaints,  (4)  Letters  or  notices  to  the 
subject  of  the  record,  (5)  Records  of 
hearings.  (6)  Materials  relied  upon  in 
making  any  decision  or  determination, 
(7)  Affidavits  or  statements,  (8) 
Investigative  reports,  and,  (9) 
Documents  effectuating  any  decisions  or 
determinations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  app  3  and  5  U.S.C.  301.  Ch. 
13.  31,33.  73.  and  75. 

PURPOSE(S):  • 

This  system  consists  of  records 
compiled  for  administrative  purposes 
concerning  personnel  matters  affecting 
current,  former,  and/or  prospective 
TIGTA  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible^for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
a  potential  violation  of  civil  or  criminal 
law,  or  regulation; 

(2)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 


maintainin  ;  civjl.  criminal  or  other 
relevant  en  orcement  information  or 
other  pertiiient  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
biKeau's,  ot  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclose  information  in  a 
proceeding] before  a  court,  adjudicative 
body,  or  otker  administrative  body 
before  which  TIGTA  is  authorized  to 
appear  whan  (a)  the  agency,  or  (b)  any 
employee  nf  the  agency  in  his  or  her 
official  capkcity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  tie  agency  has  agreed  to 
represent  tl  le  employee,  or  (d)  the 
United  Sta'  es,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  a  ;ency,  is  a  party  to  litigation 
or  has  an  ii  terest  in  such  litigation,  and 
the  use  of  s  uch  records  by  the  agency  is 
deemed  to  )e  relevant  and  necessary  to 
the  litigatic  n  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(4)  Discl(  se  information  to  a  court, 
magistrate  >  n  administrative  tribunal  in 
the  course  )f  presenting  evidence, 
including  c  isclosures  to  opposing 
counsel  or  rtritnesses  in  the  course  of 
civil  discos  ery,  litigation,  or  settlement 
negotiation  s  or  in  connection  with 
criminal  la  v  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeiing: 

(5)  Discl(  ise  information  to  the 
Departmen  of  Justice  for  the  purpose  of 
litigating  ai  i  action  or  seeking  legal 
advice; 

(6)  Provii  le  information  to  third 
parties  dur  ng  the  course  of  an 
investigati(  n  to  the  extent  necessary  to 
obtain  info  "mation  pertinent  to  the 
investigati(  n; 

(7)  Provi  le  information  to  a 
congressioi  lal  office  in  response  to  an 
inquiry  ma  de  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provi  ie  information  to  the  news 
media  in  a(  ;cordance  with  guidelines 
contained  :  n  28  CFR  50.2; 

(9)  Provi  ie  information  to  Executive 
agencies,  ii  icluding,  but  not  limited  to 
the  Office  ( if  Personnel  Management, 
Office  of  Gsvernment  Ethics,  and 
General  Ac  counting  Office  in  order  to 
obtain  lega  and/or  policy  guidance; 

(10)  Disc  lose  information  to  the  Equal 
Employment  Opportunity  Commission, 
Merit  Syst(  ims  Protection  Board, 
arbitrators,  and  other  parties  responsible 
for  processing  any  personnel  actions  or 
conducting  administrative  hearings  or 
appeals,  oi]  if  needed  in  the  performance 
of  authoriz  Bd  duties;  and. 


(11)  I*rovide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TIGTA's  exercise  of  statutory  law 
enforcement  authority,  pursuant  to 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,as  amended,  5  U.S.C.A. 
Appendix  3. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN'THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  media. 

RETRIEVABILTfY: 

Indexed  by  the  name  of  the  individual 
and  case  number. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subjects  of  a  background  investigation, 
on  a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedule,  No.  1. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Management  Services,  1125  15th  Street, 
NW..  Room  700A,  Washington,  DC 
20005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing  in 
accordance  witii  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
A.  Written  inquiries  should  be 
addressed  to  the  Office  of  Chief 
Counsel,  Disclosure  Section,  Treasury 
Inspector  General  for  Tax 
Administration,  1125  15th Street,  NW., 
Room  700A,  Washington,  DC  20005. 
This  system  of  records  may  contain 
records  that  are  exempt  from  the 
notification,  access,  and  contesting 
records  requirements  pursuant  to  the 
provisions  of  5  U.S.C.  552a(j)(2)  and 
(k)(2), 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above. 
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CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

(1)  The  subject  of  the  records;  (2) 
Treasury  personnel  and  records;  (3) 
Witnesses;  (4)  Documents  relating  to  the 
appeal,  grievance,  or  complaint;  and,  (5) 
EEOC.  MSPB,  and  other  similar 
organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  may  contain  investigative 
records  that  are  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4).  (d)(1).  (d)(2),  (d)(3), 
(d)(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G), 
(e)(4)(H).  (e)(4)(I),  (e)(5),  (e)(8),  (f),  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a  (j)(2)  and  (k)(2).  See  31  CFR 
M.36. 

Treasury/DO  .308 

SYSTEM  NAME: 

TIGTA  Data  Extracts. 

SYSTEM  LOCATION: 

Office  of  Information  Technology, 
4800  Buford  Highway,  Chamblee,  GA 
30341,  and  Office  of  Investigations, 
Strategic  Enforcement  Division,  550 
Main  Street,  Cincinnati.  OH  45202. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE     ^ 
SYSTEM: 

(1)  The  subjects  or  potential  subjects 
of  investigations;  (2)  Individuals  who 
have  filed,  are  required  to  file  tax 
returns,  or  are  included  on  tax  returns, 
forms,  or  other  information  filings;  (3) 
Entities  who  have  filed  or  are  required 
to  file  tax  returns,  IRS  forms,  or 
information  filings  as  well  as  any 
individuals  listed  on  the  retimis,  forms 
and  filings;  and,  (4)  Taxpayer 
representatives. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  extracts  from  various  databases 
maintained  by  the  Internal  Revenue 
Service  consisting  of  records  collected 
in  performance  of  its  tax  administration 
responsibilities  as  well  as  records 
maintained  by  other  governmental 
agencies,  entities,  and  public  record 
sources.  This  system  also  contains 
information  obtained  via  TIGTA 's 
program  of  computer  matches. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  app.  3  and  5  U.S.C.  301. 

PURPOSE(S): 

This  system  consists  of  data  extracts 
from  various  electronic  systems  of 
records  maintained  by  governmental 
agencies  and  other  entities.  The  data 
extracts  generated  by  TIGTA  are  used 
for  audit  and  investigative  purposes  and 
are  necessary  to  identify  and  deter 
fraud,  waste,  and  abuse  in  the  programs 


and  operations  of  the  Internal  Revenue 
Service  (IRS)  and  related  entities  as  well 
as  to  promote  economy,  efficiency,  and 
integrity  in  the  administration  of  the 
internal  revenue  laws  and  detect  and 
deter  wrongdoing  by  IRS  and  TIGTA 
employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USEftS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
a  potential  violation  of  civil  or  criminal 
law,  or  regulation; 

(2)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  TIGTA  is  authorized  to 
appear  when  (a)  the  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(4)  Disclose  information  to  a  court, 
magistrate  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(5)  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 


litigating  an  action  or  seeking  legal 
advice; 

(6)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation; 

(7)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  reicord  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2; 

(9)  Disclose  information  to  the  Equal 
Employment  Opportimity  Commission, 
Merit  Systems  Protection  Board, 
arbitrators,  and  other  parties  responsible 
for  processing  any  personnel  actions  or 
conducting  administrative  hearings  or 
appeals,  or  if  needed  in  the  performance 
of  authorized  duties;  and, 

(10)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 

-  Justice,  in  connection  with  their  review 
of  TIGTA's  exercise  of  statutory  law 
enforcement  authority,  piursuant  to 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,as  amended,  5  U.S.C.A. 
Appendix  3. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPENSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  electronic  media. 

RETRIEVABIUTV:. 

By  name.  Social  Security  Number, 
Taxpayer  Identification  Number,  and/or 
employee  identification  number. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subject  of  background  investigations,  on 
a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

TIGTA  is  in  the  process  of  requesting 
approval  of  a  new  record  retention 
schedule  concerning  the  records  in  this 
system  of  records.  These  records  will 
not  be  destroyed  until  TIGTA  receives 
approval  from  the  National  Archives 
and  Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Inspector  General  for 
Information  Technology,  TIGTA,  1125 
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15th  Street,  NW.,  Room  700A. 
Washington,  DC  20005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix 
A.  Written  inquiries  should  be 
addressed  to  the  Office  of  Chief 
Counsel,  Disclosure  Section,  Treasury 
Inspector  General  for  Tax 
Administration,  1125  15th  Street.  NW.. 
Room  700A,  Washington.  DC  20005. 
This  system  of  records  may  contain 
records  that  are  exempt  from  the 
notification,  access,  and  contesting 
records  requirements  pursuant  to  the 
provisions  of  5  U.S.C.  552a{j)(2)  and 
(k)(2). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  P  ocedures"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 
26  U.S.C.  7852<e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Some  records  contained  within  this 
system  of  records  are  exempt  from  the 
requirement  that  the  record  source 
categories  be  disclosed  pursuant  to  the 
provisions  of  5  U.S.C.  552a{j){2)  and 
(k)(2).  Non-exempt  record  source 
categories  include  the  following: 
Department  of  the  Treasury  personnel 
and  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Some  records  contained  within  this 
system  of  records  are  exempt  from  5 
U.S.C.  552a  (c)(3).  (c)(4),  (d)(1).  (d)(2), 
(d)(3).  (d)(4).  (e)(1).  (e)(2).  (e)(3). 
(e)(4)(G).  (e)(4)(H).  (e)(4)(I),  (e)(5).  (e)(8). 
(f).  and  (g)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a  (j)(2)  and  (k)(2).  See  31 
CFR  1.36. 

-  Treasury/DO  .309 

SYSTEM  NAME: 

TIGTA  Chief  Counsel  Case  Files. 

SYSTEM  LOCATION: 

Office  of  Chief  Counsel.  TIGTA,  1125 
15th  Street.  NW.,  Washington.  DC 
20005. 

CATEGORIES  OF  INDIVIDUALS: 

Parties  to  and  persons  involved  in 
litigations,  actions,  personnel  matters, 
administrative  claims,  administrative 
appeals,  complaints,  grievances, 
advisories,  and  other  matters  assigned 
to,  or  under  the  jurisdiction  of,  the 
Office  of  Chief  Counsel. 


CATEGORIES 

(1)  Memoranda 
Claim  formi 
Investigatio  is 
Witness  statements 
Pleadings, 
Administraliv 
managemer  t 
records  collpcted 
response  to 
Office  of 


RECORDS  IN  THE  SYSTEM: 

(2)  Complaints,  (3) 
(4)  Reports  of 
,  (5)  Accident  reports,  (6) 

and  affidavits,  (7) 
Correspondence.  (9) 
.'e  files.  (10)  Case 
documents,  and.  (11)  Other 
or  generated  in 
matters  assigned  to  the 
Counsel. 


Chief 


PURPOSE(S): 

This  system 
and  mainta 
Counsel  for 
service  to  T  GTA 


contains  records  created 
ned  by  the  Office  of  Chief 
purposes  of  providing  legal 


AUTHORITY 

5  U.S.C 


FO^ 


app 


MAINTENANCE  OF  THE  SYSTEM: 

3.  and  5  U.S.C.  301. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE!   OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  onlv  as 
provided  b\  26  U.S.C.  6103.  R'ecords 
other  than  r  ?turns  and  return 
information  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal.  State,  Jocal.  or 
foreign  ager  cies.  or  other  public 
authority  re  sponsible  for  investigating 
or  prosecuti  ng  the  violations  of.  or  for 
enforcing,  a  r  implementing,  a  statute, 
rule,  regula  ion,  order,  or  license,  where 
the  disclosi  ig  agency  becomes  aware  of 
a  potential '  iolation  of  civil  or  criminal 
law,  or  regu  ation; 

(2)  Disclo  se  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaininf  civil,  criminal  or  other 
relevant  eni  orcement  information  or 
other  pertir  snt  information,  which  has 
requested  ii  formation  relevant  to,  or 
necessar\'  t(  ,  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  securit]  clearance,  license,  contract, 
grant,  or  oti  er  benefit; 

(3)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  oti  er  administrative  body 
before  whic  i  TIGTA  is  authorized  to 
appear  whe  i  (a)  the  agency,  or  (b)  any 
employee  o  the  agency  in  his  or  her 
official  capj  city,  or  (c)  any  employee  of 
the  agency  n  his  or  her  individual 
capacity  wl  ere  the  Department  of 
Justice  or  th  e  agency  has  agreed  to 
represent  th  e  employee,  or  (d)  the 
United  Stat  !s.  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  aj  ency.  is  a  party  to  litigation 
or  has  an  in  terest  in  such  litigation,  and 
the  use  of  si  ich  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigatioh  or  administrative 
proceeding  and  not  otherwise 
privileged; 


(4)  Disclose  information  to  a  court, 
magistrate  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(5)  Disclose  information  to  the 
Department  of  Justice  for  the  purposes 
of  litigating  an  action  or  seeking  legal 
advice; 

(6)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  an 
investigation  or  matter  under 
consideration; 

(7)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2; 

(9)  Provide  information  to  Executive 
agencies,  including,  but  not  limited  to 
the  Office  of  Personnel  Management, 
Office  of  Government  Ethics,  and 
General  Accounting  Office; 

(10)  Disclose  information  to  the  Equal 
Employment  Opportunity  Commission. 
Merit  Systems  Protection  Board, 
arbitrators,  and  other  parties  responsible 
for  processing  any  personnel  actions  or 
conducting  administrative  hearings  or 
appeals,  or  if  needed  in  the  performance 
of  authorized  duties;  and, 

(11)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TlGTA's  exercise  of  statutory  law 
enforcement  authority,  pursuant  to 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,  as  amended.  5  U.S.C.A. 
Appendix  3. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 
Paper  records  and  electronic  media. 


retrievabnjty: 

Records  are  retrievable  by  the  name  of 
the  person  to  whom  they  apply  and/or 
by  case  number. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subject  of  a  background  investigation, 
on  a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  maintained  and 
disposed  of  in  accordance  with  a  record 
disposition  schedule  approved  by  the 
National  Archives  and  Records 
Administration.  TIGTA  is  in  the  process 
of  requesting  approval  for  a  record 
retention  schedule  for  electronic  records 
maintained  in  this  system.  These 
electronic  records  will  hot  be  destroyed 
until  TIGTA  receives  such  approval. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Chief  Counsel,  TIGTA,  1125 
15th  Street,  NW.,  Room  700A. 
Washington.  DC  20005. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
A.  Written  inquiries  should  be 
addressed  to  the  Office  of  Chief 
Counsel,  Disclosure  Section,  Treasury 
Inspector  General  for  Tax 
Administration,  1125  15th  Street,  NW., 
Room  700A,  Washington,  DC  20005. 
This  system  of  records  may  contain 
records  that  are  exempt  from  the 
notification,  access,  and  contesting 
records  requirements  pursuant  to  the 
provisions  of  5  U.S.C.  552a(j)(2)  and 
{k)(2). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Some  records  in  this  system  are 
exempt  from  the  requirement  that  the 
record  source  categories  be  disclosed 
pursuant  to  the  provisions  of  5  U.S.C. 
552a(j)(2)  and  (k)(2).  Non-exempt  record 
source  categories  include  the  following: 
(1)  Department  of  Treasury  personnel 
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and  records,  (2)  The  subject  of  the 
record,  (3)  Witnesses,  (4)  Parties  to 
disputed  matters  of  fact  or  law,  (5) 
Congressional  inquiries,  and,  (6)  Other 
Federal  agencies  including,  but  not 
limited  to,  the  Office  of  Persoimel 
Management,  the  Merit  Systems 
Protection  Board,  and  the  Equal 
Employment  Opportunities 
Commission. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Some  of  the  records  in  this  system  are 
exempt  from  5  U.S.C.  552a  {c)(3),  (c)(4), 
(d)(1),  (d)(2),  (d)(3).  (d)(4),  (d)(5)  (e)(1). 
(e)(2),  (e)(3),  (e)(4)(G),  (e)(4)(H).  (e)(4){I). 
(e)(5),  (e)(8),  (f),  and  (g)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a  (j)(2)  and 
(k)(2).  See  31  CFR  1.36. 

Treasury/DO  .310 

SYSTEM  NAME: 

TIGTA  Chief  Counsel  Disclosure 
Section  Records. 

SYSTEM  LOCATION: 

Office  of  Chief  Counsel,  Disclosure 
Section,  TIGTA  1125  15th  Street,  NW., 
Washington,  DC  20005. 

CATEGORIES  OF  INDiVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Requestors  for  access  and 
amendment  pursuant  to  the  Privacy  Act 
of  1974.  5  U.S.C.  552a;  (2)  Subjects  of 
requests  for  disclosure  of  records;  (3) 
Requestors  for  access  to  records 
pursuant  to  26  U.S.C.  6103;  (4)  TIGTA 
employees  who  have  been  subpoenaed 
or  requested  to  produce  TIGTA 
documents  or  testimony  on  behalf  of 
TIGTA  in  judicial  or  administrative 
proceedings;  (5)  Subjects  of 
investigations  who  have  been  referred  to 
another  law  enforcement  authority;  (6) 
Subjects  of  investigations  who  are 
parties  to  a  judicial  or  administrative 
proceeding  in  which  testimony  of 
TIGTA  employees  or  production  of 
TIGTA  documents  has  been  sought;  and, 
(7)  Individuals  initiating 
correspondence  or  inquiries  processed 
or  controlled  by  the  Disclosure  Section. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
(1)  Requests  for  access  to  and/or 
amendment  of  records,  (2)  Responses  to 
such  requests.  (3)  Records  processed 
and  released  in  response  to  such 
requests.  (4)  Processing  records,  (5) 
Requests  or  subpoenas  for  testimony,  (6) 
Testimony  authorizations,  (7)  Referral 
letters,  (8)  Documents  referred.  (9) 
Record  of  disclosiu-e  forms,  and  (10) 
Other  supporting  docimientation. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  and  552a,  26  U.S.C  6103. 
and  31  CFR  1.11. 


PURPOSE(S): 

The  purpose  "of  this  system  is  to 
enable  compliance  with  applicable 
Federal  disclosure  laws  and  regulations, 
including  statutory  record-keeping 
requirements.  In  addition,  this  system 
will  be  utilized  to  maintain  records 
obtained  and/or  generated  for  purposes 
of  responding  to  requests  for  access, 
amendment,  and  disclosure  of  TIGTA 
records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing,  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
a  potential  violation  of  civil  Or  criminal 
law,  or  regulation; 

(2)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclose  information  in  a  , 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  TIGTA  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(4)  Disclose  information  to  a  court, 
magistrate  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
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to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(5)  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice; 

(6)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  f>ertinent  to  an 
investigation  or  matter  imder 
consideration. 

(7)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2;  and, 

(9)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TIGTA's  exercise  of  statutory  law 
enforcement  authority,  pursuant  to 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,  as  amended.  5  U.S.C.A. 
Appendix  3. 

POUCHES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
nSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and/or  electronic 
media. 

RETRtEVABIUTY: 

Name  of  the  requestor,  name  of  the 
subject  of  the  investigation,  and/or 
name  of  the  employee  requested  to 
produce  documents  or  to  testify. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subject  of  background  investigations,  on 
a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed:  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

TIGTA  is  in  the  process  of  requesting 
approval  for  a  record  retention  schedule 
for  records  maintained  in  this  system. 
These  records  will  not  be  destroyed 
until  TIGTA  receives  such  approval. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  TIGTA,  1125  15th 
Street,  NW.,  Room  700A,  Washington, 
DC  20005. 


NOTIFICATION  P|K)CEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  recprds,  or  seeking  to  contest 
its  content,  r^ay  inquire  in  writing  in 
accordance  With  instructions  appearing 
at  31  CFR  pa  1 1,  subpart  C,  appendix 
A.  Written  in  quiries  should  be 
addressed  to  ihfe  Office  of  Chief 
Counsel,  Disclosure  Section,  Treasury 
Inspector  General  for  Tax 
Administrati  )n,  1125  15th  Street,  NW. 
Room  700A,  Washington,  DC  20005. 
This  system  i  (f  records  may  contain 
records  that  ( ire  exempt  from  the 
notification,  iccess,  and  contesting 
records  requ:  rements  pursuant  to  the 
provisions  ol  5  U.S.C.  552a{j)(2)  and 
(k){2). 


RECORD  ACCES  i 

See  "Notif  cation 


CONTESTING  REtORO 

See  "Notif  cation 


PROCEDURES: 

Procedures"  above. 


PROCEDURES: 

Procedures"  above. 


RECORD  SOUF 


:  CATEGORIES: 


Some  recofds  in  this  system  are 
exempt  fromkhe  requirement  that  the 
record  sourct  categories  be  disclosed 
pursuant  to  the  provisions  of  5  U.S.C. 
552a(j)(2)  ani  (k)(2).  Non-exempt  record 
source  categories  include  the  following: 
(1)  Department  of  Treasury  personnel 
and  records,  (2)  Incoming  requests,  and 
(3)  Subpoen^  and  requests  for  records 
and/or  testin  ony. 

EXEMPTIONS  CL  UMED 


fiom 


This  systeip 
are  exempt 
(c)(4),  {d)(l), 
(e)(2),(e)(3),( 
{e)(5),  (e)(8). 
Act  pursuant 
(k)(2).  See  31 
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A- -Office! 


of  Investigations, 
Field  DivisionlSAC  Offices 


rei 


Treasury  IG 
West  Peacht 

Treasury  IG 
Main  Street,  C 

Treasury  IG 
W.  Adams 

Treasury  IG 
Alpha  Rd.',  Da 

Treasury  IG 
17thSt.,Denv 

Treasury  IG 
W.  Forsyth  St. 

Treasury  IG 
East  First  St 

Treasury  IG 
Varick  Street, 

Treasury  IG 
Arch  Street, 

Treasury  IG 
Clay  Street 


re(  t 


P 


FOR  THE  SYSTEM: 

may  contain  records  that 

5  U.S.C.  552a  (c)(3), 
d)(2),  (d)(3),  (d)(4),  (e)(1), 
)(4)(G),  (e)(4)(H),  (e)(4)(I), 
f),  and  (g)  of  the  Privacy 
to  5  U.S.C.  552a  (j)(2)  and 
CFR  1.36. 


or  Tax  Administration,  401 
St..  Atlanta,  GA  30365. 

or  Tax  Administration,  550 

ncinnati,  OH  45202. 

or  Tax  Administration,  200 
Ch  cage,  IL  60606. 

or  Tax  Administration,  4050 

las,  TX  75244-4203. 

or  Tax  Administration,  600 

r,  CO  80202. 

or  Tax  Administration,  200 

Jacksonville,  FL  32202. 

or  Tax  Administration,  312 
,  Los  Angeles,  CA  90012. 

or  Tax  Administration,  201 

•Jew  York,  NY  10008. 

"or  Tax  Administration,  600 

iladelphia,  PA  19106. 

or  Tax  Administration,  1.301 
04kland,  CA  94612. 


Treasury  IG  for  Tax  Administration,  New 
Carrollton  Federal  Bldg.,  5000  Ellin  Road. 
Lanham.  MD  20706. 

Treasury  IG  for  Tax  Administration,  1739- 
H  Brightseat  Road,  Landover.  MD  20785. 

Treasury  IG  for  Tax^dministration,  8484 
Georgia  Ave.,  Silver  Spring.  MD  20910. 

Appendix  B — ^Auditl'ield  Offices, 
TIGTA 

Treasury  IG  for  Tax  Administration,  310 
Lowell  Street,  Andover,  MA  01812. 

Treasury  IG  for  Tax  Administration,  401 
W.  Peachtree  St.,  Atlanta,  GA  30308-3539, 

Treasury  IG  for  Tax  Administration, 
Atlanta  Service  Center,  4800  Buford 
Highway,  Chamblee.  GA  30341. 

Treasury  IG  for  Tax  Administration,  Koger 
Center-Fordham  Building,  2980  Brandywine 
Road,  Chamblee,  GA  30341. 

Treasury  IG  for  Tax  Administration,  3651 
South  Interstate  35,  Austin,  TX  78767. 

Treasury  IG  for  Tax  Administration,  31 
Hopkins  Plaza,  Fallon  Federal  Building, 
Baltimore,  MD  21201. 

Treasury  IG  for  Tax  Administration,  1040 
Waverly  Ave.  Holtsville,  NY  11742. 

Treasury  IG  for  Tax  Administration,  200  W 
Adams,  Chicago,  IL  60606. 

Treasury  IG  for  Tax  Administration,  Peck 
Federal  Office  Bldg,  550  Main  Street,  Room 
5028,  Cincinnati.  OH  45201. 

Treasury  IG  for  Tax  Administration.  4050  • 
Alpha  Road,  Dallas.  TX  75244. 

Treasury  IG  for  Tax  Administration,  600 
17th  Street.  Denver.  CO  80202. 

Treasury  IG  for  Tax  Administration,  197 
State  Route  18  South,  East  Brunswick  NJ 
08816. 

Treasury  IG  for  Tax  Administration,  Fresno 
Service  Center.  5045  E.  Butler  Stop  11. 
Fresno,  CA  93888. 

Treasury  IG  for  Tax  Administration,  7850 
SW  6th  Court.  Plantation.  FL  33324. 

Treasury  IG  for  Tax  Administration,  2306 
E.  Bannister  Rd,  Kansas  City,  MO  64131. 

Treasury  Inspector  General  for  Tax 
Administration— Audit,  24000  Avila  Road, 
Laguna  Niguel.  CA  92677. 

Treasury  IG  for  Tax  Administration,  312 
East  First  Street.  Los  Angeles,  CA  90012. 

Treasury  IG  for  Tax  Administration,  5333 
<5etwell  Rd.  Memphis,  TN  38118. 

Treasury  IG  for  Tax  Administration,  201 
Varick  Street,  Room  1054,  New  York,  NY 
10014. 

Treasury  IG  for  Tax  Administration.  1160 
West  1200  South,  Ogden,  Utah  84201. 

Treasury  IG  for  Tax  Administration, 
Federal  Office  Building.  600  Arch  Street, 
Philadelphia,  PA  19106. 

Treasury  IG  for  Tax  Administration, 
Philadelphia  Service  Center,  11601  Roosevelt 
Boulevard,  Philadelphia.  PA  19154. 

treasury  IG  for  Tax  Administration,  915 
2nd  Avenue,  Seattle,  WA  98174. 

Treasury  IG  for  Tax  Administration,  1222 
Spruce,  St.  Louis,  MO  63103. 

Treasury  IG  for  Tax  Administration,  92 
Montvale  Avenue,  Stoneham,  MA  02180. 

Treasury  IG  for  Tax  Administration,  1600 
Riviera  Aveiiue,  Walnut  Creek,  CA  94596. 

[FR  Doc.  03-24056  Filed  9-19-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-208165-91;  REG-209035-86] 

Proposed  Collection;  Comment 
Request  For  Regulation  Profect 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 
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SUMMARY:  The  Department  of  the 
Treasvuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations,  REG-208165-91  (TD 
8770),  Certain  Transfers  of  Stock  or 
Securities  by  U.S.  Persons  to  Foreign 
Corporations  and  Related  Reporting 
Requirements;  and  REG-209035-86  (TD 
8862),  Stock  Transfer  Rules 
(§§  1.367(a)-8  and  1.367(b)-l). 
DATES:  Written  comments  should  be 
received  on  or  before  November  21, 
2003  to  be  assiu-ed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665,  or  at  Internal  Revenue  Service, 
room  6407, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224,  or  through 
the  Internet,  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Titler 
REG-208165-91  (TD  8770),  Certain 
Transfers  of  Stock  or  Securities  by  U.S. 
Persons  to  Foreign  Corporations  and 
Related  Reporting  Requirements;  and 
REG-209035-86  (TD  8862),  Stock 
Transfer  Rules. 

OMB  Number:  1545-1271. 

Regulation  Project  Number:  REG- 
208165-91  and  REG-209035-86. 

Abstract:  A  United  States  entity  must 
generally  file  a  gain  recognition 
agreement  with  the  IRS  in  order  to  defer 
gain  on  a  Code  section  367(a)  transfer  of 
stock  to  a  foreign  corporation,  and  must 
file  a  notice  with  the  IRS  if  it  realizes 
any  income  in  a  Code  section  367(b) 
exchange.  These  regulations  provide 
guidance  and  reporting  requirements 
related  to  these  transactions  to  ensure 


compliance  with  the  respective  Code 
sections. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Typp  of  Review:  Extension  of  a  ' 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
580. 

Estimated  Time  Per  Respondent:  4 
hours,  7  minutes. 

Estimated  Total  Aimual  Burden  ■ 
Hours:  2,390. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the  ■ 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  15,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-24133  Filed  9-18-03;  12:01  pml 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collectton;  Comment 
Request  for  Forms  941, 941-PR,  941- 
SS,  Schedule  B  (Form  941),  and 
Schedule  B  (Form  941-PR) 

agency:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and  ' 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Forms 
941  (Employer's  Quarterly  Federal  Tax 
Return),  941-PR  (Planilla  Para  U 
Declaracion  Trimestral  Del  Patrono-La 
Contribucion  Federal  Al  Segmt)  Social 
Y  Al  Seguro  Medicare),  941-SS 
(Employer's  Quarterly  Federal  Tax 
Return — American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  U.S.  Virgin  Islands), 
Schedule  B  (Form  941)  (Employer's 
Record  of  Federal  Tax  Liability),  and 
Schedule  B  (Form  941-PR)  (Registro 
Suplementario  De  La  Obligacion 
Contributiva  Federal  Del  Patrono). 
DATES:  Written  comments  should  be 
received  on  or  before  November  21, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue.  NW., 
Washington.  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Quarterly  Federal 
Tax  Return. 

OMB  Number:  1545-0029. 

Forms  Number:  941,  941-PR,  941-SS. 
Schedule  B  (Form  941),  and  Schedule  B 
(Form  941-PR). 

Abstract:  Form  941  is  used  by 
employers  to  report  payments  made  to 
employees  subject  to  income  and  social 
security/Medicare  taxes  and  the 
amounts  of  these  taxes.  Form  941-PR  is 


55100 


Federal  Register  /  Vol.  68,  Nc 


183 /Monday,  September  22,  2003 /Notices 


used  by  employers  in  Puerto  Rico  to 
report  social  seciirity  and  Medicare 
taxes  only.  Form  941-SS  is  used  by 
employers  in  the  U.S.  possessions  to 
report  social  security  and  Medicare 
taxes  only.  Schedule  B  is  used  by 
employers  to  record  their  emplojmient 
tax  liability. 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
Federal  government,  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
5,798,054 

Estimated  Time  Per  Respondent:  59 
hours,  16  minutes. 
'  Estimated  Total  Annual  Burden 
Hours:  343.652,930. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  inforrnation. 

Approved:  September  15,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 
[FR  Doc.  03-24134  Filed  9-18-03;  12:01  pm) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  ReVenue  Service 

[REG-12088ft-97] 

Proposed  ( lollection;  Comment 
Request  fo '  Regulation  Project 

AGENCY:  Inljemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Not  ice  and  request  for 

comments. 


SUMMARY: 

Treasury, 
to  reduce 
burden, 
other 


The 


it] 


coni  tnuing : 


fin^l 
8891 1) 


N\V 


for 
this 


Department  of  the 
peut  of  its  continuing  effort 
perwork  and  respondent 
in\^tes  the  general  public  and 
Fedeipl  agencies  to  take  this 

to  comment  on  proposed 

information 
as  required  by  the 
deduction  Act  of  1995, 
104-13  (44  U.S.C. 
Currently,  the  IRS  is 
comments  concerning  an 
regulation,  REG-1 20882- 
Continuity  of  Interest 
e)(l){iii  and  1.368- 


opportuni 

and/or 

collections 

Paperwork 

Public  Law 

3506(c)(2)(^)) 

soliciting 

existing 

97  (TD 

(§§1.368-1 

l(e)(2)(ii)) 

DATES:  Writ  ten  comments  should  be 
received  on  or  before  November  21, 
2003  to  be  Assured  of  consideration. 

Direct  all  written  comments 
Kirkland,  Internal  Revenue 
roqm  6411, 1111  Constitution 
,,  Washington,  DC  20224. 
INFORMATION  CONTACT: 
additional  information  or 
regulation  should  be 
\llan  Hopkins,  at  (202)  622- 
nternal  Revenue  Service, 
1111  Constitution  Avenue, 
Washington,  DC  20224,  or  through 
at 


ADDRESSES 

to  Glenn 

Service, 

Avenue, 

FOR  FURTHEf) 

Requests 

copies  of 

directed  to 

6665,  or  at 

room  6407, 

NW 

the  internet 

AUan.M.Hc  pkins@irs.gov. 

SUPPLEMEN1  ARY  INFORMATION: 

Title:  Coiitinuity  of  Interest. 

OMB  Nutiber:  1545-1691. 

Regulation  Project  Number:  REG- 
120882-97] 

./Ibstracf.'JTaxpayers  who  entered  into 
a  binding  agreement  on  or  after  January 
28,  1998  (tl)e  effective  date  of  §1.368- 
IT),  and  before  the  effective  dat^  of  the 
final  regulations  under  §  1. 368-1  (e)  may 
request  a  piivate  letter  ruling  permitting 
them  to  apAly  §  1. 368-1  (e)  to  their 
transaction  A  private  letter  ruling  will 
not  be  issufd  unless  the  taxpayer 
establishes  Ito  the  satisfaction  of  the  IRS, 
that  there  v.  not  a  significant  risk  of 
different  pa  rties  to  the  transaction 
taking  inco  isistent  positions,  for  U.S. 
tax  purpos(  s  with  respect  to  the 
applicabilij  y  of  §  1.368-1  (e)  to  the 
transaction 

Current  j  actions:  There  is  no  change  to 
this  existin  \  regulation. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  150 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retvuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  16,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  03-24135  Filed  9-18-03;  12:01  pm) 

BILUNG  CODE  4630-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[CO-93-901 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  CO-93-90  (TD 
8364),  Corporations;  Consolidated 
Returns — Special  Rules  Relating  To 
Dispositions  and  Deconsolidations  of 
Subsidiary  Stock  (§§  1.337(d)-2  and 
1.1502-20). 

DATES:  Written  comments  should  be 
received  on  or  before  November  21, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  regulation  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
or  at  (202)  622-3945,  or  through  the 
internet  at  CAROLA.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Corporations;  Consolidated 
Returns — Special  Rules  Relating  To 
Dispositions  and  Deconsolidations  of 
Subsidiary  Stock. 

OMB  Number:  1545-1160. 

Regulation  Project  Number:  CO-93- 
90. 

Abstract:  This  regulation  prevents 
elimination  of  corporate-level  tax 
because  of  the  operation  of  the 
consolidated  returns  investment 
adjustment  rules.  Statements  are 
required  for  dispositions  of  a 
subsidiary's  stock  for  which  losses  are 
claimed,  for  basis  reductions  within  2 
years  of  the  stock's  deconsolidation,  and 
for  elections  by  the  common  parent  to 
retain  the  net  operating  losses  of  a 
disposed  subsidiary.  # 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Armucd  Burden 
Hours:  6,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


Federal  Register /Vol.  68.  No.  183 /Monday,  September  22.  2003 /Notices 


55101 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  15.  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 
[FR  Doc.  03-24136  Filed  9-18-03;  12:01  pm] 
BILUNG  CODE  4«3(M)1-4I 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[IA-57-94] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 


soliciting  comments  concerning  an 
existing  final  regulation,  IA-57-94  (TD 
8652),  Cash  Reporting  by  Court  Clerks 
(§1.60501-2). 

DATES:  Written  comments  should  be 
received  on  or  before  November  21, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665.  or  at  Internal  Revenue  Service, 
room  6407.  llii  Constitution  Avenue, 
NW..  Washington.  DC  20224,  or  through 
the  internet,  at 
AllanM.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cash  Reporting  by  Court  Clerks. 

OMB  Number:  1545-14499. 

Regulation  Project  Number:  IA-57- 
94. 

Abstract:  This  regulations  concerns 
the  information  reporting  requirements 
of  the  Federal  and  State  court  clerks 
upon  receipt  of  more  than  $10,000  in 
cash  as  bail  for  any  individual  charged 
with' a  specified  criminal  offense.  The 
Internal  Revenue  Service  will  use  the 
information  to  identify  individuals  with 
large  cash  incomes.  Clerks  must  also 
furnish  the  information  to  the  United 
States  Attorney  for  the  jurisdiction  in 
which  the  individual  charged  with  the 
crime  resides  and  to  each  person 
posting  the  bond  whose  name  is 
requireid  to  be  included  on  for  8300. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a  * 
currently  approved  collection. 

Affected  Public:  Federal,  state,  local 
or  tribal  goverrunents. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  125. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Gener^ly,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
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be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  15,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-24137  Filed  9-18-03;  12:01  pm) 

BttXING  CODE  4S3O-01-P 


DEPARTMi 
AFFAIRS 


iNT  OF  VETERANS 


Enhanced-Use  Lease  Development  of 
Property  atjttie  Department  of  Veterans 
Affairs  ChlMgo  Health  Care  System, 
Chicago  (Likeslde),  IL 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Notice  of  intent  to  designate. 

SUMMARY:  Tlie  Secretary  of  the 
Departmeno  of  Veterans  Affairs  (VA) 
intends  to  designate  real  property  at 
VA's  Lakesjne  property  in  Chicago, 
Illinois  ("Lakeside"),  to  be  leased  under 
an  enhanced-use  lease  (EUL).  The 
Departmendintends  to  enter  into  a  long- 
term  (up  to  bs  years)  lease  of 
approximately  3.6  acres  of  real  property 
with  a  competitively  selected  lessee/ 
developer  vho  would  finance,  design, 
develop,  mtiintain  and  manage  mixed- 
use  facilities,  possibly  including  such 
uses  as  residential,  commercial,  and 
medical,  all  at  no  cost  to  VA.  VA  would 
use  the  consideration  from  the  lease  to 
improve  seavices  and  facilities  for 
veterans  in  the  Chicago  area. 


FOR  FURTHER  INFORMATION  CONTi^n*: 

Brian  A.  McDaniel,  Office  of  Asset 
Enterprise  Management  (004B), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,(202)273-9492. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
8161  ef  seq.,  specifically  provides  that 
the  Secretary  may  enter  into  an 
enhanced-use  lease  if  he  determines  that 
the  implementation  of  a  business  plan 
proposed  by  the  Under  Secretary  for 
Health  for  applying  the  consideration 
under  such  a  lease  to  the  provision  of 
medical  care  and  services  would  result 
in  a  demonstrable  improvement  of 
services  to  eligible  veterans  in  the 
geographic  service-delivery  area  within 
which  the  property  is  located.  This 
project  meets  this  requirement. 

Approved:  September  11,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  03-24054  Filed  9-18-03;  12:01  pm] 

BILUNG  CODE  8320-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ectibns  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Carpinteria  Shoreline,  a  Feasit>ility 
Study  in  the  City  of  Carpinteria,  Santa 
Bartiara  County,  CA 

Correction 

In  notice  document  03-23173 
beginning  on  page  53598  in  the  issue  of 


Federal  Register 

Vol.  68,  No.  183 

Monday,  September  22,  2002 


Thursday.  September  11,  2003,  make 
the  following  correction: 

On  page  53599,  in  the  first  column, 
vmder  the  heading  ADDRESSES,  in  the 
fourth  line.  "90052"  should  read, 
"90053". 

[PR  Doc.  C3-23173  Filed  »-19-03;  8:45  am] 

BILLING  CODE  1505-01-D 


Monday, 
September  22,  2003 


Part  n 


Department  of  the 
Interior 


0£fice  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Part  938 

Pennsylvania  Regulatory  Program; 
Proposed  Rules 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Minir._  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-143-FOR] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM], 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  notice  of  public  hearing  on 

a  proposed  action. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the 
Pennsylvania  regulatory  program  (the 
"Pennsylvania  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  {SMCRA  or  the 
Act).  Pennsylvania  proposes  revisions  to 
its  program  in  response  to  our  final 
rulemaking  of  December  27,  2001  (66  FR 
67010)  regarding  mine  subsidence 
control,  subsidence  damage  repair  or 
compensation,  and  water  supply 
replacement  or  restoration.  In  that 
riilemaking,  we  required  changes  to  the 
Pennsylvania  program  to  make  it  no  less 
effective  than  the  Federal  regulations. 
This  amendment  addresses  those 
required  changes.  The  specific  changes 
Pennsylvania  is  proposing  to  make  are 
detailed  below.  Pennsylvania  has  also 
submitted  supplementary  information 
that  appears  to  satisfy  some  of  the 
Tequired  changes  without  the  need  of 
additional  regulations  or  modification  to 
existing  regulations  or  statutes.  That 
information  is  also  detailed  below. 
Pennsylvania  intends  to  revise  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and/ 
or  SMCRA. 

In  this  proposed  rule,  we  are  asking 
for  comments  regarding  the  chemges 
Pennsylvania  is  proposing  to  make  to  its 
regulations  related  to  the 
implementation  of  the  Bitimiinous  Mine 
Subsidence  and  Land  Conservation  Act 
(BMSLCA).  In  a  separate  proposed 
rulemaking,  also  published  today,  we 
are  asjung  for  comments  on  proposed 
supersession  of  some  of  the  provisions 
of  BMSLCA.  We  will  be  holding  public 
hearings  on  both  the  proposal  for 
superseding  certain  provisions  of 
BMSLCA  and  Pennsylvania's  proposed 
changes  to  its  regulations,  as  noted 
below,  on  the  dates  indicated  below 
under  DATES.  Pennsylvania  will  also  be 
holding  public  hearings  on  its  proposed 
changes  to  its  regulations.  In  order  to 
accommodate  those  who  wish  to  speak 
at  both  Pennsylvania's  and  our  public 
hearings,  the  hearings  will  be  held  on 


the  same  da  /s  and  at  the  same  locations, 
but  at  different  times. 

This  docitment  gives  the  times  and 
locations  that  the  Pennsylvania  program 
is  available  "or  your  inspection,  the 
comment  p<  riod  during  which  you  may 
submit  writ  en  comments  on  this 
proposed  ac  tion,  and  the  procediu-es 
that  we  will  follow  for  the  public 
hearings. 

DATES:  We  \  all  accept  written 
comments  o  n  this  proposal  imtil  4  p.m., 
e.s.t.  Octob*  r  22,  2003.  We  will  hold 
public  heari  ngs  on  the  proposal  on 
October  15,  2003,  at  the  Best  Western 
University  I  in  in  Indiana,  Pennsylvania 
at  3  p.m.  an  1  at  7  p.m.  and  on  October 
16.  2003,  at  the  Holiday  Inn  Meadow 
Lands  in  Wi  ishington,  Pennsylvania  at  3 
p.m.  and  at  7  p.m,.  We  will  accept 
requests  to  i  peak  at  a  hearing  until  4 
p.m.,  e.s.t.  0  n  October  7,  2003. 
ADDRESSES:  You  should  mail  or  hand 
deliver  writ  en  conunents  and  requests 
to  speak  at  t  le  hearing  to  Georgr  Rieger, 
Acting  Fieic  Office  Director  at  the 
address  listrd  below. 

You  may  eview  copies  of  the 
Pennsylvan  a  program,  this  proposal,  a 
listing  of  an  f  scheduled  public  hearings, 
and  all  writ  en  comments  received  in 
response  to  Jiis  document  at  the 
addresses  li  ;ted  below  during  normal 
business  ho  irs,  Monday  through  Friday, 
excluding  h  ilidays. 
George  Rie^r,  Acting  Director, 
Harrisburfe  Field  Office,  Office  of 
Surface  N  ining  Reclamation  and 
Enforcem  mt,  Harrisburg 
Transport  ition  Center,  Third  Floor, 
Suite  3C,  1th  and  Market  Streets, 
Harrisbur ;,  Pennsylvania  17101, 
Telephonf :  (717)  782-4036,  E-mail: 
grieger@c^mre.gov. 
Joseph  P.  PiEarchik,  Director,  Bureau  of 
Mining  ai  d  Reclamation, 
Pennsylv)  mia  Department  of 
Environm  ental  Protection,  Rachel 
Carson  St  ite  Office  Building,  PO  Box 
8461,  Harrisburg,  Pennsylvania 
17105-84pl,  Telephone:  (717)  787- 
5103. 

FOR  FURTHEi  INFORMATION  CONTACT: 

George  Rieg  ;r.  Telephone:  (717)  782- 
4036,  E-mai  :  grieger@osmre.gov. 
SUPPLEMENIIaRY  INFORMATION: 

on  the  Pennsylvania  Program 
of  the  Proposed  Action 
Colnment  Procedures 
1  Determinations 


I.  Backgroun 

II.  Descript 

III.  Public 

IV.  Proceduri 


1011 


of 


I.  Backgroufid  on  the  Pennsylvania 
Program 

Section  5()3(a) 
State  to 
regulation 
reclamation 
and  non-In<  ian 


of  the  Act  permits  a 
assume  primacy  for  the 

surface  coal  mining  and 
operations  on  non-Federal 
lands  within  its  borders 


by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State  ' 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Peimsylvania  program  on  Jiily  30, 1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Secretary's  findings,  the  disposition 
of  conunents,  and  conditions  of 
approval  of  the  Peimsylvania  program 
in  the  July  30, 1982,  Federal  Register 
(47  FR  33050).  You  can  also  find  later 
acions  concerning  Pennsylvania 
program  and  program  amendments  at  30 
CFR  938.11,  938.12,  938.15  and  938.16. 

II.  Description  of  the  Proposed  Action 

By  letter  dated  August  27,  2003, 
(Administrative  Record  No.  PA  841.64) . 
as  modified  on  September  3,  2003 
(Administrative  Record  No.  PA  841.65), 
Pen  isylvania  sent  us  a  proposed 
amendment  to  its  program  under 
SMCRA  (30  U.S.C.  12501  et  seq.). 
Pennsylvania  sent  the  amendment  in 
response  to  the  required  program 
amendments  at  30  CFR  938.16(hhhh)— 
(bbbbbb).  We  required  those 
amendments  in  our  December  27,  2001, 
final  rule,  (66  FR  67010)  as  a  result  of 
our  review  of  Pennsylvania's 
amendment  to  the  BMSLCA  and  its 
implementing  regulations     garding 
repair  or  compensation  for  structures  : 
and  restoration  or  replacement  of  water 
supplies  damaged  by  underground 
mining  operations. 

Pennsylvania  responded  to  the 
required  amendments  related  to  its 
regulations  in  a  pre-submission 
assistance  request  dated  February  25, 
2002  (Administrative  Record  No.  PA 
841.49).  Pennsylvania  noted  in  the  pre- 
submission  assistance  request  that  it 
was  unable  to  address  the  required 
amendments  involving  changes  to  the 
BMSLCA  because  the  Pennsylvania 
General  Assembly  is  the  only  State 
entity  with  the  authority  to  make 
statutory  changes.  While  Pennsylvania 
can  recommend  changes  to  the  statute  it 
has  no  control  over  thei*-  adoption  or  the 
time  frame  in  which  the  General 
Assembly  might  enact  them. 
Accordingly,  in  a  separate  rulemaking 
located  in  this  same  Federal  Register 
issue,  OSM  is  proposing  to  supersede 
those  sections  of  Uie  BMSLCA  that  it 
found  to  conflict  with  SMCRA. 

OSM  reviewed  the  pre-submission 
assistance  request  and  submitted  its 
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written  comments  to  Pennsylvania  on 
April  25,  2002  (Administrative  Record 
No.  PA  841.54).  Pennsylvania  and  OSM 
also  conducted  a  series  of  meetings  to 
discuss  the  required  amendments.  Both 
agencies  believed  that  jointly  exploring 
resolutions  to  the  required  amendments 
would  be  beneficial  in  securing  any 
necessary  program  changes  as  quickly  as 
possible  and  eliminate  the  imcertainty 
of  enforcement  of  BMSLCA  to  all 
affected  groups.  The  amendment  that  is 
the  subject  of  this  proposed  rule  reflects 
the  outcome  of  those  meetings. 
Pennsylvania's  proposed  amendment 
that  is  the  subject  of  this  rulemaking 
includes  a  siunmary  of  each  of  the 
required  amendments  from  the 
December  27.  2001,  final  rule,  a 
discussion  section  that  reflects  the 
results  of  the  meetings  between 
Pennsylvania  and  OSM,  and 
Pennsylvania's  proposal  to  resolve  each 
of  the  required  amendments.  For 
organizational  purposes,  the  regulation 
changes  proposed  by  Pennsylvania  and 
the  information  submitted  in  response 
to  the  required  amendments  are 
presented  according  to  the  required 
amendments  at  30  CFR  938.16. 
Additionally,  Pennsylvania  is  proposing 
several  amendments  to  Chapters  86  and 
89  that  we  did  not  specifically  require. 
Pennsylvania  contends  these 
amendments  are  needed  to  clarify  or 
supplement  regulatory  provisions  that 
were  changed  in  response  to  the 
required  amendments.  These  proposed 
changes  will  be  noted  following  the 
discussion  on  the  required  amendments. 

Regulation  at  30  CFR  938.16(hhhh). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  section 
5(b)  of  the  BMSLCA  to  delete  the 
reference  to  section  6(a)  of  the  BMSLCA, 
which  no  longer  exists,  and  replace  it 
with  a  reference  to  6(b). 

Discussion:  In  the  December  27,  2601, 
final  rule,  OSM  foimd  this  incorrect 
cross-reference  in  its  review  of  the  1994 
amendments  to  BMSLCA.  Section  5(b), 
which  sets  forth  an  operator's  obligation 
to  file  a  bond,  references  section  6(a)  as 
the  site  describing  the  scope,  terms  and 
criteria  for  subsidence  bonds.  Section 
6(a)  of  the  amended  statute  is  a  vacant 
site.  The  targeted  descriptions  actually 
appear  in  section  6(b).  This  error 
resulted  from  a  failure  to  re-designate 
section  6(b)  to  6(a)  during  the  1994 
amendment  process. 

In  this  submission,  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  asserts  that  the  cross  reference 
to  section  6(a)  is  an  obvious  error.  It  is 
PADEP's  position  that  when  there  is  an 
obvious  error  in  a  statute,  the  principles 
governing  statutory  construction  in 


Pennsylvania  require  that  section  5(b)  of 
the  BMSLCA  be  read  in  conjunction 
with  section  6.  Bloom  v.  Cmwlth.,  Dept. 
of  Environmental  Resources,  101  Pa. 
Cmwlth.  8,  515  A.2d  361  (1986). 
Furthermore,  PADEP  asserts  that  section 
1932  of  the  Statutory  Construction  Act. 
1  Pa.  C.S.A.  section  1932.  requires  that 
parts  of  statutes,  which  are  in  pari 
materia,  shall  be  construed  together. 
The  parts  are  in  pari  materia  when  they 
relate  to  the  same  person  or  things. 
Sections  5(b)  and  6(b)  both  relate  to  the 
PADEP,  applicants  and  bonding.  When 
construing  sections  5(b)  and  6  together 
PADEP  argues  that  it  is  obvious  diat  the 
cross-reference  in  section  5(b)  should  be 
to  section  6(b)  and  that  section  5(b)  can 
be  read  as  cross-referencing  section  6(b) 
and  not  6(a). 

PADEP  further  asserts  that  in  People 
United  to  Save  Homes  v.  Department  of 
Environmental  Protection,  1999  EHB 
457.  affd.  789  A.2d  319  (Pa.  Cmwlth. 
2001),  the  parties  litigated  the 
appropriate  bond  required  under  the 
BMSLCA.  Neither  the  Environmental 
Hearing  Board  nor  the  Commonwealth 
Court  had  any  difficulty  with  the 
erroneous  cross  reference  in  section 
5(b). 

Sections  5(b)  and  6(b)  both  impose  on 
Pennsylvania  the  duty  to  require  the 
applicant  to  post  a  bond  or  other 
security.  PADEP  maintains  that  the 
erroneous  cross-reference  in  section  5(b) 
does  not  negate  the  obligation  imposed 
by  section  6(b).  In  simunary, 
Pennsylvania  is  proposing  that  this 
reference  does  not  interfere  with  its 
authority  to  require  a  bond  or  make  its 
bonding  requirements  any  less  effective 
than  Federal  bonding  requirements. 

PADEP's  Proposed  Resolution:  PADEP 
proposes  that  Sjections  5(b)  and  6(b) 
remain  unchanged,  as  it  has  satisfied  the 
requirement  in  30  CFR  938.16(hhhh). 

Regulation  at  30  CFR  938.1 6(iiii). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  section 
5.1(a)(1)  of  the  BMSLCA  to  require  the 
prompt  replacement  of  all  water 
supplies  affected  by  underground 
mining  operations. 

Discussion:  In  the  December  27,  2001, 
final  rule,  OSM  found  that  neither 
BMSLCA  nor  Chapter  89  expressly 
require  operators  to  achieve  permanent 
restoration  or  replacement  of  a  water 
supply  in  a  "prompt"  manner.  Although 
sections  5.1(a)  and  (b)  include 
provisions  requiring  the  prompt 
provision  of  temporary  water,  there  is 
no  explicit  requirement  to  achieve 
permanent  restoration  or  replacement  in 
a  "prompt"  manner. 

In  this  submission,  PADEP  asserts 
that  although  section  5.1(a)(1)  does  not 


explicitly  indicate  that  permanent 
restoration  or  replacement  must  take 
place  in  a  prompt  manner,  it  does  not 
bar  Pennsylvania  from  acting  to  require 
prompt  restoration  or  replacement.  It  is 
PADEP's  position  that  water  supply 
claims  should  be  resolved  as  quickly  as 
possible.  PADEP  therefore  proposes  to 
resolve  this  matter  by  inserting  the  term 
"promptly"  in  section  89.145a(b).  which 
sets  forth  the  basic  requirement  to 
restore  or  replace  an  affected  water 
supply.  With  this  change.  PADEP  argues 
that  Pennsylvania's  water  supply 
replacement  requirements  will  be  no 
less  effective  than  the  Federal 
counterpart  requirements  in  30  CFR 
817.41(j)  in  regard  to  the  timeliness  of 
permanent  restoration  or  replacement. 

PADEP  further  asserts  that  it  is 
imnecessary  to  amend  section  5.1(a)(1) 
to  accomplish  this  change  since  it  is 
silent  on  what  is  timely. 

PADEP's  Proposed  Resolution:  PADEP 
proposes  to  resolve  OSM's  concern  by 
amending  25  Pa.  Code  89.145a(b).  as 
follows: 

89.145a.  Water  supply  replacement: 
performance  standards. 
*         *         *         »         • 

(b)  Restoration  or  replacement  of  water 
supplies.  When  underground  mining  " 
activities  conducted  on  or  after  August  21. 
1994.  affect  a  public  or  private  water  supply 
by  contamination,  diminution  or 
interruption,  the  operator  shall  promptly 
restore  or  replace  the  affected  water  supply 
with  a  permanent  alternate  source  which 
adequately  serves  the  premining  uses  of  the 
water  supply  and  any  reasonably  foreseeable 
uses  of  the  water  supply.  The  operator  shall 
be  relieved  of  any  responsibility  under  the    - 
Bituminous  Mine  Subsidence  and  Land 
Conservation  Act  (52  P.  S.  sections  1406.1- 
1406.21)  to  restore  or  replace  a  water  supply 
if  the  operator  demonstrates  that  one  of  the 
provisions  of  section  89.152  (relating  to  water 
supply  replacement:  relief  from 
responsibility)  relieves  the  operator  of  further 
responsibility.  This  subsection  does  not 
apply  to  water  supplies  affected  by 
underground  mining  activities  which  are 
covered  by  Chapters?  (relating  to  surface 
mining  of  coal). 
***** 

Regulation  at  30  CFR  938.16(j}jj). 
Amendment  Required  by  December  27, 
2001  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  section 
5.1(b)  of  the  BMSLCA.  which 
establishes  a  two-year  limit  on  filing 
water  supply  damage  claims.  OSM 
made  a  similar  finding  in  30  CFR 
938.16(yyyyy)  with  regard  to  the 
corresponding  regiUatory  requirement  in 
25  Pa.  Code  89.152(a)(4). 

Discussion:  In  the  December  27.  2001, 
final  rule,  OSM  stated  that  section  5.1(b) 
provides  that  a  mine  operator  shall  not 
be  liable  to  restore  or  replace  a  water 
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supply  if  a  claim  is  made  more  than  two 
years  after  the  date  of  impact.  OSM 
further  noted  that  neither  SMCRA  nor 
the  Federal  regulations  contain  a  similar 
waiver  of  liability. 

In  disapproving  section  5.1(b)  and  the 
corresponding  regulation,  OSM  found 
that  the  two-year  filing  deadline 
rendered  Pennsylvania's  water  supply 
replacement  requirements  less  effective 
than  Federal  counterpart  requirements. 
OSM  reasoned  that  the  filing  deadUne 
could  result  in  release  from  replacement 
liability  for  some  EPAct  water  supplies. 
OSM  also  expressed  concern  that  the 
two-year  statute  of  limitations  could 
preclude  a  citizen  suit  because  the 
landowner  would  not  know  that  the 
PADEP  wasn't  taking  action  until  the 
two  years  had  elapsed. 

In  this  submission,  PADEP 
acknowledges  that  section  5.1(b) 
provides  a  statute  of  limitations  that 
could  serve  as  a  basis  for  releasing  an 
operator  of  the  obligation  to  replace  an 
affected  water  supply.  As  a  result, 
PADEP  agrees  that  OSM  must  supersede 
this  provision  to  the  extent  it  is 
inconsistent  with  SMCRA.  It  is  PADEP's 
position  that  section  5.1(b)  be 
superseded  only  to  remove  the  statute  of 
limifation  as  it  relates  to  EPAct  water 
supplies.  PADEP  concludes  that 
limiting  the  superseded  section  as  ' 
described  will  serve  to  satisfy  the 
Federal  requirement  in  30  CFR 
938.16(jjjj),  while  preserving 
Pennsylvania  law  to  the  maximum 
extent  possible. 

In  this  submission,  PADEP  also 
proposes  to  delete  the  corresponding 
provision  in  25  Pa.  Code  89.152  to  the 
extent  it  relates  to  EPAct  water  supplies. 

Proposed  Resolution:  PADEP 
proposes  to  amend  25  Pa.  Code 
89.152(a)  to  remove  the  two-year  filing 
deadline  in  regard  to  claims  involving 
EPAct  water  supplies  as  follows: 

89.152.  Water  supply  replacement:  special 
provisions. 

(a)  In  the  case  of  an  EPAct  water  supply, 
an  operator  may  not  be  required  to  restore  or 
replace  the  water  supply  if  one  of  the 
following  has  occurred: 

(1)  The  Department  has  determined  that  a 
replacement  water  supply  meeting  the 
criteria  in  section  89.145a(f]  (relating  to  water 
supply  replacement:  performance  standards) 
cannot  be  developed  and  the  operator  has 
purchased  the  property  for  a  sum  equal  to  the 
property's  fair  market  value  immediately 
prior  to  the  time  the  water  supply  was 
affected  or  has  made  a  one-time  payment 
equal  to  the  difference  between  the 
property's  fair  market  value  determined 
immediately  prior  to  the  time  the  water 
supply  was  affected  and  the  fair  market  value 
determined  at  the  time  payment  is  made. 

(2)  The  landowner  and  operator  have 
entered  into  a  valid  voluntary  agreement 


under  section 
Mine  Subsifience 
(52  P.S. 
restoi-ation 


14CB 


5.3(a)(5)  of  The  Bituminous 
and  Land  Conservation  Act 
.5)  which  does  not  require 
)r  replacement  of  the  water 
andjthe  Department  has  determined 
uate  replacement  water  supply 
feasil  ly  be  developed. 

lerator  can  demonstrate  one  of 


supply 
that  an  ade( 
could 

(3)  The  o] 
the  foUowiflg 

(i)  The 
interruptioi 
mining 
premining 
undergrounjd 
worsen  the 
diminution 

(ii)  The 
interruptioi 
after  under]  round 

(iii)  The 
interruptioi 
cause  other 


c^itamination,  diminution  or 
existed  prior  to  the  underground 
activities  as  determined  by  a 
!  urvey,  and  the  operator's 

mining  activities  did  not 
areexisting  contamination, 
or  interruption, 
contamination,  diminution  or 
occurred  more  than  three  years 
mining  activities  occurred. 
4ontamination,  diminution  or 
occurred  as  the  result  of  some 
than  the  underground  mining 


^th3 


activities. 

(b)  In  the 
an  EPAct 
be  required 
supply  if 
of  the  follo^: 

(1)  The 
interruptioi 
mining 
premining 
undergrouiid 
worsen  the 
diminution 

(2)  The 
intemiptio 
activities 


case  of  a  water  supply  other  than 
w  Iter  supply,  an  operator  will  not 
to  restore  or  replace  a  water 
operator  can  demonstrate  one 
ing: 
contamination,  diminution  or 

existed  prior  to  the  underground 
activities  as  determined  by  a 
!  urvey,  and  the  operator's 
mining  activities  did  not 
}reexisting  contamination, 
or  interruption, 
contamination,  diminution  or 

is  due  to  underground  mining 
which  occurred  more  than  3  years 
prior  to  the  onset  of  water  supply 
contaminat  on,  diminution  or  interruption. 

(3)  The  c(  ntamination,  diminution  or 
interruptioi   occurred  as  the  resuh  of  some 
cause  other  than  the  underground  mining 


activities. 

(4)  The 
diminution 
supply  was 
water  supp 
undergrour  d 

(5)  That 
following 

(i)  Has 
equal  to  the 
immediatel  f 
supply  was 
payment 
property's 
immediateli' 
supply  was 
determinec 

(ii)  The 
entered  int 
under  sectitin 
Subsidence 
P.S.  1406 


claim  for  contamination, 
or  interruption  of  the  water 
made  more  than  2  years  after  the 
y  was  adversely  affected  by  the 
mining  activities'. 

t}ie  operator  has  done  one  of  the 


e<:  ual 
Hi 


pi  rchased  the  property  for  a  sum 
property's  fair  market  value 
prior  to  the  time  the  water 
affected  or  has  made  a  one-time 
1  to  the  difference  between  the 
ir  market  value  determined 
prior  to  the  time  the  water 
affected  and  the  fair  market  value 
at  the  time  payment  is  made, 
landowner  and  operator  have 
a  valid  voluntary  agreement 

5.3  of  The  Bituminous  Mine 
and  Land  Conservation  Act  (52 

which  does  not  require 
sr  replacement  of  the  water 
authorizes  a  lesser  amount  of 
to  the  landowner  than 
section  5.3(a)(5)  of  The 
Mine  Subsidence  and  Land 
Act. 


.5 :) 


restoration 
supply  or 
compensat^n 
provided 
Bituminoui 
Conservati4n 
(c)*   * 

In  this  s  ubmission,  PADEP  indicated 
that  in  on  er  for  this  change  to  become 
effective,  QSM  must  set  aside  the 


language  in  section  5.1(b)  to  the  extent 
this  provision  would  relieve  an  operator 
of  liability  to  restore  or  replace  an  EPAct 
water  supply.  Section  5.1(b)  provides 
that: 


(b)  A  mine  operator  shall  not  be  liable  to 
restore  or  replace  a  water  supply  under  the 
provisions  of  this  section  if  a  claim. of 
contamination,  diminution  or  interruption  is 
made  more  than  two  years  after  the  supply 
has  been  adversely  affected. 

***** 

The  proposal  to  supersede  section 
5.1(b)  appears  in  a  separate  rulemaking 
located  in  this  same  Federal  Register 
issue. 

Regulation  at  30  CFR  938.1 6(kkkk). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  the 
clause  in  section  5.2(b)(2),  which 
acknowledges  that  water  supply  claims 
may  exist  for  periods  up  to  three  years 
prior  to  PADEP  enforcement  action. 
Peimsylvania  must  also  amend  its 
program  as  necessary  to  ensure  that 
landowners  receive  investigation  results 
within  lOdays.of  the  date  PADEP 
completes  its  investigation. 

Discussion:  In  the  December  27,  2001, 
final  rule,  OSM  found  two  provisions  of 
section  5.2(b)(2)  that  could  potentially 
interfere  with  the  prompt  replacement 
of  water  supplies.  One  provision,  which 
provides  examples  of  compliance 
orders,  includes  language  suggesting 
that  PADEP  could  allow  a  claim  to 
linger  for  as  long  as  three  years  before 
taking  an  enforcement  action.  Another 
provision,  describing  PADEP 
responsibilities,  allows  PADEP  as  long 
as  45  days  to  report  the  findings  of  a 
water  supply  claim  to  an  affected 
landowner. 

Regarding  the  three-year  period, 
section  5.2(b)(2)  includes  descriptions 
of  some  of  the  types  of  orders  PADEP 
may  issue  to  require  compliance  with 
BMSLCA  water  supply  replacement 
provisions.  Among  the  examples 
provided  are  "orders  requiring  the 
provision  of  a  permanent  alternate 
source  where  the  contamination, 
diminution  or  interruption  does  not 
abate  within  three  years  of  the  date  on 
which  the  supply  was  adversely 
affected."  OSM  interpreted  this  clause 
as  potentially  delaying  the  issuance  of  a 
water  supply  replacement  order  for 
three  years.  OSM  viewed  this  delay  as 
interfering  with  the  requirement  to 
promptly  restore  or  replace  an  affected 
water  supply,  and,  moreover,  noted  that 
it  exceeded  the  Federal  guideline  on 
establishing  permanent  water  supplies 
within  two  years  of  the  date  of  impact 
[see  60  FR  16727). 
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As  explained  in  the  discussion  under 
30  CFR  938.16(iiii),  PADEP  intends  to 
ensure  that  water  supplies  are  replaced 
as  promptly  as  possible.  To  this  end, 
PADEP  has  committed  to  amending  25 
Pa.  Code  89.145a(b)  to  clarify  that  the 
requirement  is  to  "promptly"  restore  or 
replace  the  affected  water  supply.  It  is 
PADEP's  position  that  the  lemguage  in 
section  5.2(b)(2)  does  not  prevent 
PADEP  from  taking  action  sooner  than 
three  years  after  the  date  of  impact.  In 
this  submission,  PADEP  is  asserting  that 
it  will  not  interfere  with  the  general 
requirement  to  complete  water  supply 
replacement  in  a  prompt  manner. 
PADEP  asserts  that  if  anything,  this 
language  serves  as  guidance  to  PADEP 
that  under  no  circumstances  should 
permanent  restoration  or  replacement 
take  more  than  three  years. 

In  this  submission,  PADEP  regards 
OSM's  concern  about  the  "three-year" 
clause  in  section  5.2(b)(2)  as  effectively 
nulUfied  by  the  proposed  changes  to  25 
Pa.  Code  89.145a(b).  PADEP  contends 
that  there  is  no  need  to  supersede  this 
section  because  its  primary  purpose  is 
to  illustrate  some  of  the  conditions 
under  which  PADEP  will  issue  orders 
and  to  describe  the  types  of  action 
PADEP  will  require. 

Regarding  the  investigation  time 
frames,  section  5.2(b)(2)  provides  that 
PADEP  will  commence  investigations  of 
claims  of  water  supply  impacts  within 
ten  days  of  notification.  Within  45  days 
of  notification  PADEP  is  to  make  a 
determination  of  whether  mining 
caused  the  water  supply  problems.  OSM 
found  that  the  timeframes  described  in 
this  section  did  not  meet  the  Federal 
guidelines  for  responding  to  citizens' 
complaints.  Specifically,  section 
5.2(b)(2)  does  not  require  PADEP  to 
notify  a  claimant  of  the  findings  of 
investigation  within  10  days  of 
completing  the  investigation.  OSM 
required  PADEP  to  amend  its  program 
to  ensiue  that  investigation  results  are 
provided  to  claimants  in  accordance 
with  the  time  frames  specified  in  30 
CFR  842.12.  OSM  made  a  similar 
finding  in  30  CFR  938.16(wwwww) 
with  regard  to  the  implementing 
regulations  at  25  Pa.  Code  89.146a(c). 

In  this  submission.  PADEP  proposes 
to  address  OSM's  concern  by  amending 
25  Pa.  Code  89.146a(c)  to  require  the 
reporting  of  investigation  results  to 
claimants  within  10  days  of  completing 
the  investigation  and  maintains  that 
there  is  no  need  to  amend  section 
5.2(b)(2). 

In  this  submission,  PADEP  asserts 
that  the  proposed  amendment  to  25  Pa. 
Code  89.145a(b),  which  requires  the 
prompt  restoration  or  replacement  of  an 
affected  water  supply,  and 


Pennsylvania's  commitment  to  ensure 
prompt  restoration  or  replacement, 
effectively  nullify  any  concerns 
regarding  the  language  in  section 
5.2(b)(2).  (See  proposal  under  30  CFR 
938.16(iiii)  in  this  section). 

PADEP  also  proposes  to  amend  25  Pa. 
Code  89.146a(c)  to  address  OSM's 
concerns  regarding  the  timely  reporting 
of  investigation  results  to  claimants. 

PADEP's  Proposed  Resolution: 
PADEP  proposes  to  amend  25  Pa.  Code 
89.145a(b)  as  described  imder  30  CFR 
938.16(iiii)  and  to  revise  25  Pa.  Code 
89.146a(c).  The  revision  to  89.146a(c) 
reads  as  follows: 

89.146a.  Water  supply  replacement: 
procedure  for  resolution  of  water  supply 
damage  claims. 

***** 

(c)  If  the  affected  water  supply  has  not 
been  restored  or  an  alternate  Water  supply 
has  not  been  provided  by  the  operator  or  if 
the  operator  provides  and  later  discontinues 
an  alternate  source,  the  landowner  or  water 
supply,  user  may  so  notify  the  Department 
and  request  that  the  Department  conduct  an 
investigation  in  accordance  with  the 
following  procedure: 

(1)  Within  10  days  of  notification,  the 
Department  will  commence  an  investigation 
of  landowner's  or  water  supply  user's  claim. 

(2)  Within  45  days  of  notification,  the 
Department  will  make  a  determination  of 
whether  the  contamination,  diminution  or 
interruption  was  caused  by  the  operator's 
underground  mining  activities.  The 
Department  will  notify  all  affected  parties  of 
its  determination  within  10  days  of 
completing  the  investigation. 

(3)  If  the  Etepartment  determines  ^at  the 
operator's  underground  mining  activities 
caused  the  water  supply  to  be  contaminated, 
diminished  or  interrupted,  the  Department 
will  issue  any  orders  that  are  necessary  to 
assure  compliance  with  The  Bituminous 
Mine  Subsidence  and  Land  Conservation  Act 
(52  P.S.  sections  1406.1-1406.21)  and  this 
chapter. 


Regulation  at  30  CFR  938.16(1111). 
Amendment  Required  by  December  27, 
2001 .  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  delete  the 
phrase,  "Wherever  a  mine  operator, 
upon  request,  has  been  denied  access  to 
conduct  a  premining  survey  and  the 
mine  operator  thereafter  served  notice 
upon  the  landov^rner  by  certified  mail  or 
personal  service,  which  notice 
identified  the  rights  established  by 
sections  5.1  and  5.3  and  this  section, 
was  denied  access  and  the  landowner 
failed  to  provide  or  authorize  access 
within  ten  days  after  receipt  thereof, 
then  such  affirmative  proof  shall 
include  premining  baseline  data, 
provided  by  the  landowner  or  the 
department,  relative  to  the  affected 
water  supply."  from  section  5.2(d)  of  the 
BMSLCA.  Pennsylvania's  regulation  at 


25  Pa.  Code  89.153  included  a  similar 
provision  for  denial  of  siuvey  access; 
however,  the  regulations  did  not  require 
"pre-mining  baseline  data"  as  a 
condition  of  proof. 

Discussion:  In  this  submission, 
PADEP  proposes  that  OSM  does  not 
need  to  disapprove  the  statutory 
language  in  section  5.2(d)  of  the 
BMSLCA.  PADEP  has  reviewed  the 
statutory  language  at  section  5.2(d)  and 
has  determined  that  it  will  use  any  and 
all  evidence  in  cases  of  water  supply 
impacts  and  that  this  section  jviU  not 
interfere  with  its  ability  to  use  any 
evidence  other  than  "premining 
baseline  information"  in  cases  of  water 
supply  impacts.  In  conclusion,  PADEP 
is  assuring  OSM  that  the  requirements 
in  25  Pa.  Code  89.153  are  sufficient  to 
prohibit  an  operator  from  refusing  to 
replace  an  adversely  affected  supply 
and  from  requiring  only  "premining 
baseline  data"  as  a  condition  of  proof  of 
adverse  effect. 

Proposed  Resolution:  PADEP 
proposes  that  section  5.2(d)  of  the 
BMSLCA  remain  imchanged  based  on 
its  interpretation  of  its  statute  and 
regulations  and  argues  that  it  has 
satisfied  the  requirement  in  30  CFR 
938.16(1111). 

Regulation  at  30  CFR  938.16(mmmmJ. 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  Section 
5.2(e)(2)  allows  a  mine  operator  to  seek 
relief  from  liability  for  water  supply 
impacts  by  affirmatively  proving  that 
the  impacts  occurred  more  than  three 
years  after  mining  activity.  This 
provision  is  also  reflected  in  25  Pa. 
Code  89.152(a)(2). 

In  the  December  27,  2001.  final  rule, 
OSM  found  that  this  provision  rendered 
Pennsylvania's  water  supply 
replacement  requirements  less  effective 
than  those  of  the  Federal  program. 
Federal  law  and  regulations  relating  to 
the  replacement  of  EPAct  water  supplies 
do  not  limit  the  obligation  to  replace  to 
any  specific  time  period.  OSM  further 
indicated  that  subsidence  can  occur  any 
time  after  mining  and,  accordingly,  that 
an  operator's  liability  extends 
indefinitely  into  the  future. 

Discussion:  During  the  joint  meeting 
process,  OSM  noted  that  its  regulations 
in  30  CFR  700.11  did  provide  for 
termination  of  jiuisdiction  over  mining 
activities  when  all  aspects  of 
reclamation  are  observed  to  be  complete 
or  when  the  reclamation  bond  is 
released.  OSM  acknowledged  that 
following  bond  release,  it  would  no 
longer  regard  the  former  area  of  activity 
as  an  undergroimd  mining  operation 
subject  to  the  requirements  of  Federal 
law  and  regulation.  While  it  is  possible 
for  water  supply  impacts  to  arise  after 
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this  point  in  time,  OSM  would  not 
normally  reassert  jurisdiction  unless  it 
foimd  that  the  decision  to  terminate 
jurisdiction  was  based  on  fraud, 
collusion,  or  misrepresentation  of  a 
material  fact. 

Also  during  the  joint  meeting  process, 
OSM  and  PADEP  discussed  technical 
considerations  relating  to  the 
termination  of  jurisdiction  and  release 
of  liability.  It  was  noted  that  most  water 
supply  impacts  occur  in  close 
association  with  the  time  of  mining. 
This  relationship  is  fostered  by  the  basic 
requirement  to  either  use  a  mining 
technique  that  results  in  planned 
subsidence  or  provide  sufficient  support 
to  prevent  unplanned  subsidence  [see 
30  CFR  817.121(a)  and  25  Pa.  Code 
89.142a(a)(4)).  PADEP  asserts  that  water 
supply  impacts  tend  to  occur  at  the  time 
of  subsidence  or  upon  the  advance  of 
mine  workings  into  or  adjacent  to  water 
supply  aquifers.  After  workings  are 
completed  within  an  individual  section 
of  the  mine,  they  become  stable  leaving 
little  potential  for  additional 
subsidence-related  impacts.  At  that 
point,  the  only  remaining  consideration 
is  the  effect  of  the  mine  pool  that  will 
develop  after  mine  closure.  In  certain 
settings,  the  pool  may  influence 
adjacent  aquifers  causing  pollution  of 
water  supplies.  Impacts  of  this  type 
occur  within  a  few  months  to  a  decade 
after  the  closure  of  the  entire  mine. 
OSM's  decision  to  terminate  jurisdiction 
is  based  on  the  satisfaction  of 
reclamation  standards  and  not 
necessarily  on  the  date  of  pool 
stabilization.  PADEP  considers  the 
management  of  the  post  closure  mine 
pool  as  falling  within  the  scope  of  the 
term  "underground  mining  activities" 
and  bases  its  decision  to  release  or 
retain  liability  on  evidence  of  pool 
stability. 

Following  discussions,  OSM 
established  three  criteria  that  PADEP 
must  meet  in  order  to  demonstrate  that 
Pennsylvania's  application  of  the  three- 
year  limit  does  not  result  in  outcomes 
that  are  inconsistent  with  the  Federal 
regulations.  Those  criteria  are:  (1) 
PADEP  must  show  that  its  application 
of  the  three-year  limit  will  not  result  in 
release  of  liability  prior  to  the  time  OSM 
would  terminate  jurisdiction  under  the 
Federal  regulations.  Federal  termination 
of  jurisdiction  normally  occurs  five 
years  after  the  final  augmented  seeding, 
provided  the  operator  demonstrates 
fulfillment  of  all  reclamation 
.  requirements;  (2)  PADEP  must  show 
that  it  can  reassert  jurisdiction  if  a 
decision  to  release  liability  is  based  on 
fraud,  collusion,  or  misrepresentation  of 
a  material  fact;  and  (3)  PADEP  must 
show  that  the  three-year  limit  does  not 


interfere  wilfc  a  citizen's  right  to  sue  as 
provided  under  section  520  of  SMCRA. 
In  this  submission,  PADEP  maintains 
that  it  addresses  OSM's  criteria. 
Regarding  ti^e  three-year  limit  vs. 
Federal  ternjination  of  jurisdiction, 
PADEP  asserts  that  Pennsylvania's 
three-year  li  nit  will  always  result  in  a 
longer  durat  on  of  liability  than  OSM's 
termination  }f  jurisdiction  rule.  Section 


5.2(e)(2)  anc 


25  Pa.  Code  89.152(a)(2) 


mark  the  sta  1  of  the  three-year  period 
at  the  time  a  'the  last  "mining  activity" 
(a  term  that  'ADEP  interprets  to  mean 
the  last  aspe  :t  of  the  reclamation).  In 
every  case,  t  le  last  activity  completed 
will  be  the  n  lanagement  of  the  post 
closure  min(  t  pool,  which,  as  previously 
noted,  is  the  most  likely  cause  of 
postmining '  vater  supply  impacts. 
PADEP  does  not  start  the  three-year 
period  until  5t  is  convinced  that  the  pool 
has  stabilized.  Mine  pools  typically  take 
several  yeari  to  a  decade  to  reach  a 
stable  elevat  on  and  require  an 
additional  si  x  months  to  a  year  of 
monitoring  1 0  verify  stabilization.  In  the 
meantime,  s  te  reclamation,  which  is  the 
basis  for  OS  A's  decision  to  terminate 
jurisdiction, (moves  forward  according  to 
a  separate  sdhedule  that  normally  ends 
in  advance  qf  pool  stabilization.  PADEP 
assures  OSM  that  its  decision  to  release 
operator  liaqility  will  always  occur  after 
the  Federal  termination  of  jurisdiction 
because  the  three-year  period  will 
always  start  it  least  two  years  after  the 
final  augmej  ited  seeding  of  the 
reclaimed  surface  sites.  In  addition, 
PADEP  is  proposing  to  amend  the 
definition  oJ  "underground  mining 
activities"  to  clarify  that  the  term 
includes  management  of  the  post 
closure  mini  pool. 

Regarding  tne  authority  to  reassert 
jurisdiction,  PADEP  contends  that 
section  5.2(e)  clearly  provides  for 
PADEP  to  re  ain  jurisdiction  when  an 
operator's  d(  fense  is  based  on  fraud, 
collusion,  01  misrepresentation  of  a 
material  fact  It  requires  the  operator  to 
provide  affii  mative  proof  that  the  last 
mining  activ  ity  occurred  more  than 
three  years  b  efore  the  time  of  water 
supply  impa  ct.  If  PADEP  subsequently 
discovers  thi  it  the  operator's  information 
regarding  th^  f  three-year  period  is 
incorrect,  P>  DEP  maintains  that  it  has 
authority  to  -eject  the  operator's  "proof 
and  deny  tho  operator's  defense.  Most 
likely,  this  v  ould  involve  PADEP's 
discovery  of  impacts  from  a  mine  pool 
that  was  pre  naturely  reported  to  be 
stable.  If  PA  )EP  found  that  the  pool  had 
continued  tc  rise  after  the  date  provided 
by  the  mine  aperator,  it  would 
recalculate  t  le  three-year  period  and,  if 
appropriate,  reject  the  operator's 
defense.  PA  )EP  asserts  that  the 


provisions  of  section  5.2(e)  actually 
provide  greater  authority  than  those  of 
30  CFR  700.11  because  they  allow 
PADEP  to  retain  jurisdiction  imtil  it  is 
satisfied  that  an  operator's  assertions  are 
correct  and,  moreover,  jurisdiction  is 
never  terminated  where  an  operator's 
assertions  are  incorrect  regardless  of  the 
reason  for  the  error.  Consequently,  there 
is  not  a  need  for  PADEP  to  reassert 
jurisdiction.  Finally,  it  is  PADEP's 
position  that  section  5.2(e)  is  not  a 
termination  of  jurisdiction  law.  Section 
5.2(e)  establishes  the  grounds  an 
operator  can  affirmatively  use  to  be 
relieved  of  the  obligation  to  replace  a 
water  supply.  PADEP  asserts  that  if  an 
operator  uses  erroneous  or  fraudulent 
information  the  operator  has  failed  to 
meet  the  affirmative  defense 
requirements  and  would  still  be  liable  to 
replace  the  water  supply  and 
termination  of  jurisdiction  is  never  an 
issue. 

PADEP  also  proposes  that  it  has 
authority  to  deal  with  the  submission  of 
fraudulent  information  under  sections  9 
and  17.1  of  the  BMSLCA.  Section  9 
provides  PADEP  general  authority  to 
issue  "such  orders  as  are  necessary  to 
aid  in  the  enforcement  of  the  provisions 
of  this  act."  Such  orders  could  include 
orders  requiring  replacement  of  water 
supplies  in  cases  where  an  operator 
bases  a  defense  against  liability  on 
fraud,  collusion,  or  misrepresentation  of 
a  material  fact.  Section  17.1  defines  the 
submission  of  fedse  information  as 
unlawful  conduct  under  the  act  and 
exposes  the  person  submitting  the  false 
information  to  enforcement  proceedings 
and  penalties. 

Regarding  preservation  of  citizens' 
right  to  sue,  the  right  of  citizens  to  sue 
for  the  effects  of  imdergroimd  coal 
mining  is*  described  in  section  13  of  the 
BMSLCA.  This  section  was  significantly 
modified  in  1980  for  purposes  of 
.  obtaining  State  primacy.  The  provisions 
of  this  section  are  part  of  Pennsylvania's 
approved  program  and  PADEP 
interprets  section  13  as  not  being 
affected  by  the  three-year  limit- 
described  in  section  5.2(e)(2). 

PADEP's  Proposed  Resolution:  In 
summary,  PADEP  asserts  that  the  three- 
year  limit  described  in  section  5.2(e)(2) 
and  25  Pa.  Code  89.152(a)(2)  does  not 
render  Permsylvania's  water  supply 
replacement  provisions  any  less 
eH^ective  than  those  of  the  Federal 
program.  PADEP  requests  that  OSM 
withdraw  the  required  amendments 
under  30  CFR  938.16(mmmm)  and 
938.16(xxxxx)  relating  to  the  removal  of 
the  three-year  liability  limit. 

PADEP  also  proposes  to  amend  the 
definition  of  "imderground  mining 
activities"  to  clarify  that  the  term 
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includes  management  of  the  post 
closure  mine  pool.  The  definition, 
which  appears  in  25  Pa.  Code  86.1  and 
25  Pa.  Code  89.5,  is  proposed  to  be 
amended  as  follows: 

Underground  mining  activities  includes 
the  following: 

(i)  Surface  operations  incident  to 
underground  extraction  of  coal  or  in  situ 
processing,  sucji  as  construction,  use, 
maintenance  and  reclamation  of  roads, 
aboveground  repair  areas,  storage  areas, 
processing  areas,  shipping  areas,  areas  upon 
which  are  sited  support  facilities  including 
hoist  and  ventilating  ducts,  areas  used  for  the 
disposal  and  storage  of  waste,  and  areas  on 
which  materials  incident  to  underground 
mining  operations  are  placed. 

(ii)  Underground  operations  such  as 
underground  construction,  operation,  and 
reclamation  of  shafts,  adits,  support  facilities 
located  underground,  in  situ  processing,  and 
underground  mining,  hauling,  storage  and 
blasting. 

(iii)  Operation  of  a  mine  including 
preparatory  work  in  connection  with  the 
opening  and  reopening  of  a  mine,  backfilling, 
sealing,  and  other  closing  procedures,  post 
closure  mine  pool  maintenance  and  any 
other  work  done  on  land  or  water  in 
connection  with  a  mine. 


Regulation  at  30  CFR  938.16(nnnn). 
(oooo),  (qqqq),  (mr).  Amendment 
Required  by  December  27,  2001,  Federal 
Register  Notice:  OSM  required 
Pennsylvania  to  remove  provisions  in 
sections  5.2(g)  and  (h)  and  5.3  of 
BMSLCA  which  allow  an  operator  to 
provide  compensation  in  lieu  of 
restoring  or  replacing  an  affected  water 
supply. 

Discussion:  Sections  5.2(g)  and  (h) 
and  section  5.3  of  the  BMSLCA  include 
provisions  that  allow  water  supply  cases 
to  be  resolved  through  compensation 
rather  than  replacement  of  the  affected 
water  supply.  They  allow  an  operator  to 
seek  relief  from  liability  if  restoration  or 
replacement  cannot  be  achieved  within 
three  years  of  the  date  of  impact. 
Compensation  under  sections  5.2(g)  and 
(h)  may  take  one  of  three  forms:  (1)  An 
amount  agreed  to  by  the  operator  and 
landowner,  (2)  an  amount  representing 
the  reduction  in  fair  market  value 
caused  by  the  water  loss,  or  (3)  the 
purchase  of  the  property  at  its  fair 
market  value  prior  to  impact.  Section 
5.3  provides  similar  forms  of 
compensation  but  allows  the  landowner 
or  water  user  to  take  the  initiative  in 
seeking  financial  relief.  Section  5.3  also 
allows  the  operator  and  landowner  to 
agree  on  compensation  in  lieu  of 
replacement  before  or  after  impacts 
occur. 

In  the  December  27,  2001,  final  rule, 
OSM  disapproved  these  provisions  of 
the  BMSLCA  as  well  as  corresponding 


regulations  in  Chapter  89.  OSM  asserted 
that  neither  the  EPAct  nor  the  Federal 
regulations  allowed  compensation  to 
suffice  in  lieu  of  water  supply 
replacement.  Moreover,  OSM 
promulgated  regulations  requiring  that 
in  every  case  within  the  scope  of  EPAct, 
the  mine  operator  had  to  provide  an 
adequate  replacement  water  supply  or, 
if  the  landowner  waived  replacement, 
demonstrate  that  an  adequate  water 
supply  could  be  developed.  OSM  stated 
that  Federal  law  requires  that  a  propertj' 
has  to  be  provided  with  an  equivalent 
water  supply  or  the  capacity  to  develop 
a  suitable  alternate  water  supply. 

Diu-ing  the  joint  meeting  process, 
PADEP  presented  information  showing 
how  situations  could  develop  in  which 
an  operator  was  unable  to  provide  a 
water  supply  meeting  all  of  the  criteria 
under  25  Pa.  Code  89.145a(f)  (relating  to 
adequacy  of  permanently  restored  or 
replacement  water  supplies).  PADEP 
stated  that  although  it  closely  reviews 
hydrologic  data  in  permit  applications 
to  identify  situations  where  replacement 
may  be  difficult  or  impractical,  there  are 
some  situations  that  may  be  impossible 
to  predict.  PADEP  further  stated  that 
replacement  problems,  when  they  arise, 
normally  occur  as  a  result  of  a 
combination  of  factors  and  conditions 
that  are  not  evident  at  the  time  of  permit 
application.  PADEP  gave  an  example  of 
a  small  residential  property  with  a 
shallow  well,  no  siuface  springs,  no 
public  water  service,  and  an  imdetected 
pollution  problem  affecting  aquifers 
below  the  well.  It  may  be  assumed  that 
PADEP  approved  the  operator's  plan  to 
replace  the  affected  water  supply  based 
on  the  proven  success  of  this  approach 
in  the  local  area  and  that  neither  the 
PADEP  nor  the  operator  had  knowledge 
of  the  localized  pollution  problem 
affecting  the  deeper  aquifers  beneath  the 
property.  In  this  case,  the  imdetected 
pollution  problem  and  lack  of  alternate 
water  sources  would  combine  to  prevent 
the  development  of  an  adequate 
replacement  water  supply  if  the  shallow 
well  were  affected. 

PADEP  states  that  it  rarely  encoimters 
cases  where  water  supplies  cannot  be 
replaced.  PADEP  contends  that  there 
are,  however,  situations  like  the  one  in 
the  previous  example  where  various 
factors  could  interact  to  prevent  the 
development  of  an  adequate 
replacement  water  supply.  Although 
public  water  offers  a  suitable  remedy  for 
many  problems,  it  is  not  available  in  all 
locations,  particularly  rural  and  remote 
areas  where  underground  mining 
operations  tend  to  be  located.  PADEP 
asserts  that  it  always  evaluates  the 
possibility  of  extending  public  water 
service  into  areas  where  affected  water 


supplies  cannot  be  replaced  using  wells 
and  springs.  These  determinations 
include  considerations  of  service  areas, 
water  system  capacity,  distribution 
design  factors  and  availability  of  right- 
of-way  for  line  installation.  In  the  final 
determination,  PADEP  proposes  that  it 
only  considers  replacement  to  be 
imachievable  when  the  affected 
property  cannot  be  provided  with  a  well 
or  spring,  meeting  the  criteria  in  25  Pa. 
Code  89.145a(f),  or  connected  to  a 
public  water  line  for  reasons  of  system 
limitations. 

During  the  joint  meeting  process, 
OSM  acknowledged  that  rare  cases  may 
exist  where  the  operator  cannot  develop 
an  adequate  replacement  water  supply. 
OSM  indicated  that  upon  encoimtering 
a  case  where  an  EPAct  water  supply 
cannot  be  replaced,  it  would  regard  the 
loss  of  supply  as  material  damage  to  the 
dwelling  or  nonconunercial  building 
served  by  the  water  supply.  Under  these 
circumstances,  OSM  would  require  the 
operator  to  compensate  the  landowner 
for  the  reduction  in  fair  market  value  of 
the  structiue  according  to  30  CFR 
817.121(c).  OSM  does  not  equate  these 
instances  to  compensation  in  lieu  of 
water  supply  replacement. 

In  the  joint  meeting  process;  OSM 
recognized  two  conditions  imder  which 
a  water  supply  claim  can  result  in 
compensation. 

Condition  1 :  The  operator  provides  a 
written  statement  from  the  landowner 
indicating  that  the  water  supply  was  not 
needed  for  the  land  use  in  existence  at 
the  time  of  loss  and  is  not  needed  to 
achieve  the  postmining  land  use,  and 
demonstrates  that  a  suitable  alternative 
water  source  could  feasibly  be 
developed. 

Condition  2:  The  regulatory  authority 
determines  that  an  equivalent 
replacement  water  supply  cannot  be 
developed  and  the  mine  operator 
compensates  the  landowner  for  the 
reduction  in  fair  market  value  of  the 
property. 

Under  the  BMSLCA,  PADEP  has 
advised  there  are  several  situations  that 
could  lead  to  compensation  in  lieu  of 
water  supply  replacement.  The  first 
situation  is  where  the  water  supply  can 
be  replaced  but  the  operator  and 
landowner  have  entered  into  an 
agreement  pursnant  to  section  5.3 
waiving  the  provision  of  a  replacement 
water  supply.  The  second  situation  is 
where  the  water  supply  cannot  be 
replaced  and  the  operator  and 
landowner  have  entered  into  an 
agreement  pursuant  to  section  5.2(g)  or 
5.3  waiving  the  provision  of  a 
replacement  water  supply.  The  third 
situation  is  where  the  water  supply 
cannot  be  replaced  and  the  landowner 
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is  unwilling  to  accept  compensation  in 
lieu  of  a  replacement  water  supply.  The 
fourth  situation  is  where  the  water 
supply  can  be  replaced  but  the  operator 
only  offers  compensation  as  the  means 
of  settlement. 

PADEP  contends  that  die  first 
Pennsylvania  scenario  is  similar  to 
OSM's  Condition  1.  The  landowner 
signs  an  agreement  that  expressly 
waives  the  provision  of  a  replacement 
water  source.  This  equates  to 
"indicating  that  the  water  supply  was 
not  needed  for  the  land  use  in  existence 
at  the  time  of  loss  and  is  not  needed  to 
achieve  the  postmining  land  use."  The 
Federal  condition  also  requires  the 
operator  to  demonstrate  "that  a  suitable 
alternative  water  soiuce  could  feasibly 
be  developed."  Under  the  Peimsylvania 
program,  this  demonstration  is  provided 
at  the  time  of  permit  application  in 
accordance  with  25  Pa.  Code  89.36(c) 
and  is  reviewed  by  PADEP  technical 
staff  prior  to  permit  issuance.  PADEP 
states  that  it  does  not  issue  a  permit 
unless  it  determines  that  all  potentially 
affected  water  supplies  can  be  replaced 
by  the  methods  proposed  by  the 
operator.  No  additioucd  demonstration 
is  required  at  the  time  of  settlement.  In 
this  submission,  PADEP  proposes  that 
the  Peimsylvania  program  is  essentially 
the  same  as  the  Federal  program  in 
regard  to  these  types  of  situations. 

PADEP  maintains  that  the  second  and 
third  Pennsylvania  scenarios  must  be 
evaluated  in  terms  of  OSM  Condition  2. 
In  these  scenarios,  PADEP  must  first 
determine  that  the  operator  cannot 
develop  an  adequate  replacement  water 
supply  and  subsequently  determine  that 
the  landowner  has  been  fairly 
compensated  in  accordance  with  section 
5.2(g)  or  section  5.3(a)(5).  Pennsylvania 
requirements  for  adequacy  i\xm  on  a 
replacement  water  supply's  capacity  to 
meet  the  original  water  supply's 
premining  and  reasonably  foreseeable 
uses,  while  Federal  regulations  require 
a  replacement  water  supply  to  be 
equivalent  to  the  premining  water 
supply  in  terms  of  quality  and  quantity. 
Additional  explanations  of  how 
Pennsylvania's  standards  for 
"adequacy"  are  ho  less  effective  than 
Federal  standards  for  "equivalency"  are 
provided  in  the  preamble  discussion  at 
66  FR  67012. 

PADEP  asserts  that  determinations 
regarding  the  development  of  a 
replacement  water  supply  are  based  on 
several  factors,  including  the 
replacement  methods  described  in  the 
permit  application,  the  operator's  efforts 
in  replacing  the  water  supply,  the 
means  of  replacing  nearby  water 
supplies,  the  hydrologic  resources  of  the 
property,  the  availability  of  public  water 


and  the  potei  tial  for  extending  public 
water  to  the  i  roperty.  If  PADH* 
determines  tl  at  the  operator  cannot 
develop  a  rep  lacement  water  supply 
meeting  the  c  riteria  in  25  Pa.  Code 
89.145a(f),  it  issists  the  landowner  in 
obtaining  ap{  ropriate  compensation 
under  section  5.2(g)  or  5.3(a)(5).  In  this 
submission,  I  ADEP  proposes  that  both 
of  these  situa  ions  will  fall  within  the 
guidelines  of  DSM  Condition  2. 

In  this  subi  lission,  PADEP  proposes 
that  the  fourt  i  Pennsylvania  scenario 
does  not  fall  1  »rithin  the  scope  of  OSM 
Condition  1  o  r  2.  The  existing 
provisions  of  sections  5.2(g)  and  (h) 
limit  PADEP'  i  authority  to  require  a 
replacement  \  k^ater  supply  when  an 
operator  decii  les  to  pursue  a  settlement 
involving  compensation.  If  PADEP  is  to 
have  authority  to  require  replacement 
water  supplie  5  in  situations  where  it 
determines  th  at  a  replacement  water 
supply  meetii  ig  the  standards  in  25  Pa. 
Code  89.145a  f)  can  be  developed, 
PADEP  assert  i  that  OSM  must 
supersede  the  se  provisions  to  the  extent 
they  would  in  terfere  with  PADEP 
actions  requii  ing  replacement  of  EPAct 
water  supplie  s. 

In  this  subc  lission,  PADEP  proposes 
that  the  final ;  ispect  of  Pennsylvania's 
program  that  i  nust  be  evaluated  is 
whether  or  no  t  the  compensation 
provided  und  3r  Pennsylvania's  program 
is  equal  to  tha  t  provided  under  the 
Federal  progn  im  (i.e.,  compensation 
equal  to  the  r«  duction  in  fair  market 
value  of  the  si  ructure).  As  noted  earlier, 
section  5.2(g)  arovides  for  compensation 
equal  to  the  reduction  in  fair  market 
value  of  the  property,  which  is  at  least 
equal  to  the  aj  aount  required  by  the 
Federal  progri  im.  Subsection  (g)  also 
provides  an  o  )tion  to  purchase  the 
property  at  it<  fair  market  value  prior  to 
impact.  Subse  ction  (g)  also  allows 
compensation  pursuant  to  other  types  of 
agreements  m^de  between  the  operator 
and  landowner.  Although  section  5.2  is 
silent  regardii  ig  the  amount  of 
compensation  required  under  these 
agreements.  s((ction  5.3  provides  the 
landowner  a  s  Bcond  chance  at  securing 
appropriate  c(  mpensation  if  the  amoimt 
provided  und  sr  a  previous  agreement  is 
less  than  the  i  sduction  in  fair  market 
value  of  the  pi  operty  or  purchase  price 
of  the  propeit  r  prior  to  impact. 
Pennsylvania  noaintains  that  these 
provisions  act  together  to  ensure  that 
landowners  hi  ive  the  opportunity  to 
obtain  compel  isation  equal  to  or  greater 
than  the  amoi  nt  provided  by  the 
Federal  progrs  m. 

As  inaicate(   in  the  foregoing 
discussion,  PJ  DEP  is  proposing  that 
Pennsylvania'  5  provisions  relating  to 
compensation  in  lieu  of  water  supply 


replacement  are  no  less  effective  than 
the  Federal  provisions  in  most  respects. 
PADEP  asserts  that  both  Federal  and 
State  regulations  allow  compensation  in 
cases  where  replacement  is  achievable 
but  waived  by  the  landowner  and  both 
sets  of  regulations  recognize  the 
existence  of  conditions  where  the  loss  of 
a  water  supply  can  result  in 
compensation.  As  noted  by 
Peimsylvania,  its  program  does, 
however,  include  provisions  limiting 
PADEP's  authority  to  require 
replacement  when  an  operator  opts  to 
pursue  compensation  without  regard  to 
the  feasibility  or  practicality  of 
replacing  a  water  supply.  PADEP  argues 
that  this  inconsistency  must  be 
addressed  through  a  partial 
supersession  of  various  provisions  of 
sections  5.2(g)  and  (h)  to  the  extent  that 
they  would  interfere  with  the 
replacement  of  EPAct  water  supplies 
and  corresponding  changes  to  25  Pa. 
Code  89.152(a).  With  these  changes, 
PADEP  is  proposing  that  Pennsylvania's 
provisions  relating  to  the  replacement  of 
EPAct  water  supplies  will  be  no  less 
effective  than  those  of  the  Federal 
regulations. 

PADEP's  Proposed  Resolution:  PADEP 
proposed  to  address  OSM's  concerns 
through  amendments  to  25  Pa.  Code 
89.152.  The  section  as  proposed  to  be 
amended  reads: 

89.152.  Water  supply  replacement:  special 
provisions. 

(a)  In  the  case  of  an  EPAct  water  supply, 
an  operator  may  not  be  required  to  restore  or 
replace  the  water  supply  if  one  of  the 
following  has  occurred: 

(1)  The  Department  has  determined  that  a 
replacement  water  supply  meeting  the 
criteria  in  section  89.145a(f)  (relating  to  water 
supply  replacement:  performance  standards) 
cannot  be  developed  and  the  operator  has 
purchased  the  property  for  a  sum  equal  to  the 
property's  fair  market  value  immediately 
prior  to  the  time  the  water  supply  was 
affected  or  has  made  a  one-time  payment 
equal,  to  the  difference  between  the 
property's  fair  market  value  determined 
immediately  prior  to  the  time  the  water 
supply  was  affected  and  the  fair  market  value 
determined  at  the  time  payment  is  made. 

(2)  The  landowner  and  operator  have 
entered  into  a  valid  voluntary  agreement 
under  section  5.3(a)(5)  of  The  Bituminous 
Mine  Subsidence  and  Land  Conservation  Act 
(52  P.S.  1406.5]  which  does  not  require 
restoration  or  replacement  of  the  water 
supply  and  the  Department  has  determined 
that  an  adequate  replacement  water  supply 
could  feasibly  be  developed. 

(3)  The  operator  can  demonstrate  one  of 
the  following: 

(i)  The  contamiiiation,  diminution  or 
interruption  existed  prior  to  the  underground 
mining  activities  as  determined  by  a 
premining  survey,  and  the  operator's 
underground  mining  activities  did  not 
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worsen  the  preexisting  contamination, 
diminution  or  interruption. 

(ii)  The  contamination,  diminution  or 
interruption  occurred  more  than  three  years 
after  underground  mining  activities  occurred. 

(iii)  The  contemiination,  diminution  or 
interruption  occurred  as  the  resuh  of  some 
cause  other  than  the  underground  mining 
activities. 

(b)  In  the  case  of  a  water  supply  other  than 
an  EPAct  water  supply,  an  operator  will  not 
be  required  to  restore  or  replace  a  water 
supply  if  the  operator  can  demonstrate  one 
of  the  following: 

(1)  The  contamination,  diminution  or 
interruption  existed  prior  to  the  underground 
mining  activities  as  determined  by  a 
premining  survey,  and  the  operator's 
underground  mining  activities  did  not    ■ 
worsen  the  preexisting  contamination, 
diminution  or  interruption. 

(2)  The  contamination,  diminution  or 
interruption  is  due  to  underground  mining 
activities  which  occurred  more  than  3  years 
prior  to  the  onset  of  water  supply 
contamination,  diminution  or  interruption. 

(3)  The  contamination,  diminution  or 
interruption  occurred  as  the  result  of  some 
cause  other  than  the  underground  mining 
activities. 

(4)  The  claim  for  contamination, 
diminution  or  interruption  of  the  water 
supply  was  made  more  than  2  years  after  the 
water  supply  was  adversely  affected  by  the 
underground  mining  activities. 

(5)  That  the  operator  has  done  one  of  the 
following: 

(i)  Has  purchased  the  property  for  a  sum 
equal  to  the  property's  fair  market  value 
immediately  prior  to  the  time  the  water 
supply  was  affected  or  has  made  a  one-time 
payment  equal  to  the  difference  between  the 
property's  fair  market  value  determined 
immediately  prior  to  the  time  the  water 
supply  was  affected  and  the  fair  market  value 
determined  at  the  time  payment  is  made. 

(ii)  The  landowner  and  operator  have 
entered  into  a  valid  voluntary  agreement 
under  section  5.3  of  The  Bituminous  Mine 
Subsidence  and  Land  Conservation  Act  (52  P. 
S.  1406.5c)  which  does  not  require 
restoration  or  replacement  of  the  water 
supply  or  authorizes  a  lesser  amount  of 
compensation  to  the  landowner  than 
provided  by  section  5.3(a)(5)  of  The 
Bituminous  Mine  Subsidence  and  Land 
Conservation  Act. 

(c)  This  section  does  not  apply  to 
underground  mining  activities  which  are 
governed  by  Chapter  87  (relating  to  surface 
mining  of  coal). 

***** 

In  order  for  this  change  to  become 
effective,  PADEP  informed  OSM  that  the 
language  in  sections  5.2(g)  and  (h)  of 
BMSLCA  must  be  superseded. 
Specifically,  PADEP  indicated  section 
5.2(g)  must  be  superseded  to  the  extent 
that  it  would  remove  an  operator's 
liability  to  restore  or  replace  a  water 
supply  covered  under  section  720  of 
SMCRA.  The  proposal  to  supersede 
section  5.2(g)  to  this  extent  appears  in 
a  separate  rulemaking  in  this  Federal 


Register  issue.  Section  5.2(g)  provides 
that: 

(g)  If  an  affected  water  supply  is  not 
restored  or  reestablished  or  a  permanent 
alternate  source  is  not  provided  within  three 
years,  the  mine  operator  may  be  relieved  of 
further  responsibility  by  entering  into  a 
written  agreement  providing  compensation 
acceptable  to  the  landowner.  If  no  agreement 
is  reached,  the  mine  operator,  at  the  option 
of  the  landowner  shall: 

(1)  Purchase  the  property  for  a  sum  equal 
to  its  fair  market  value  immediately  prior  to 
the  time  the  water  supply  was  affected;  or 

(2)  Make  a  one-time  payment  equal  to  the 
difference  between  the  property's  fair  market 
value  immediately  prior  to  the  time  the  water 
supply  was  affected  and  at  the  time  payment 
is  made;  whereupon  the  mine  operator  shall 
be  relieved  of  further  obligation  regarding 
contamination,  diminution  or  interruption  of 
an  affected  water  supply  under  this  act.  Any 
measures  taken  under  sections  5.1  and  5.3 
and  this  section  to  relieve  a  mine  operator  of 
further  obligation  regarding  contamination, 
diminution  or  interruption  of  an  affected 
water  supply  shall  not  be  deemed  to  bar  a 
subsequent  purchaser  of  the  land  on  which 
the  affected  water  supply  was  located  or  any 
water  user  on  such  land  from  invoking  rights 
under  this  section  for  contamination, 
diminution  or  interruption  of  a  water  supply 
resulting  from  subsequdntinining  activity 
other  than  that  contemplatsd  by  the  mine 
plan  in  effect  at  the  time  the  original  supply 
was  affected. 

PADEP  also  informed  OSM  that  it 
must  also  supersede  section  5.2(h)  of 
BMSLCA  to  the  extent  that  it  would  bar 
PADEP  from  requiring  the  restoration  or 
replacement  of  a  water  supply  covered 
under  section  720  of  SMCRA.  OSM's 
proposal  to  supersede  this  section 
appears  in  a  separate  rulemaking  in  this 
Federal  Register  issue.  Section  5.2(h) 
provides  that: 

(h)  Prior  to  entering  into  an  agreement  with 
the  mine  operator  pursuant  to  subsection  (g), 
the  landowner  may  submit  a  written  request 
to  the  department  asking  that  the  department 
review  the  operator's  finding  that  an  affected 
water  supply  carmot  reasonably  be  restored 
or  that  a  permanent  alternate  source,  as 
described  in  subsection  (i).  cannot  reasonably 
be  provided.  The  department  shall  provide 
its  opinion  to  the  landowner  within  sixty 
days  of  receiving  the  landowner's  request. 
The  department's  opinion  shall  be  advisory 
only,  including  for  purposes  of  assisting  the 
landowner  in  selecting  the  optional 
compensation  authorized  under  subsection 
(g).  The  department's  opinion  shall  not 
prevent  the  landowner  from  entering  into  an 
agreement  with  the  mine  operator  pursuant 
to  subsection  (g),  and  such  opinion  shall  not 
serve  as  the  basis  for  any  action  by  the 
department  against  the  mine  operator  or 
create  any  cause  of  action  in  a  third  party, 
provided  the  operator  otherwise  complies 
with  subsection  (g). 

Regulation  at  30  CFR  938.16(pppp). 
Amendment  Required  by  December  27, 
2001.  Federal  Register  Notice:  OSM 


directed  Pennsylvania  to  remove  the 
phrase,  "and  of  reasonable  cost"  from 
subsection  5.2(i)  of  the  BMSLCA.  This 
section  provides  that  a  permanent 
alternate  source  includes  any  well, 
spring,  municipal  water  supply  system 
or  other  supply  approved  by  PADEP 
which  is  adequate  in  quantity,  quality 
and  of  reasonable  cost  to  serve  die 
premining  uses  of  the  affected  water 
supply. 

Discussion:  Subsection  5.2(i)  requires 
a  permanent  alternate  water  source  to  be 
adequate  in  quantity,  quality  and  of 
reasonable  cost  to  serve  the  premining 
uses  of  the  affected  water  supply.  In  the 
December  27,  2001.  rule,  OSM  stated 
the  following  two  concerns  regarding 
this  provision:  (1)  The  "reasonable  cost" 
criterion  could  be  interpreted  to  limit  an 
operator's  obligation  to  replace  an 
affected  water  supply  based  on  an 
operator's  assertion  that  the  replacement 
costs  would  be  unreasonable.  The 
Federal  regulations  require  replacement 
without  regard  to  cost;  and  (2)  the  use  . 
of  the  term  "reasonable  costs"  implies 
that  the  landowner  or  water  user  could 
incur  additional  costs  associated  with 
the  operation  and  maintenance  of  the 
replacement  water  supply.  Federal 
regulations  require  the  operator  to  pay 
operation  and  maintenance  costs  that 
exceed  customary  and  reasonable  costs 
associated  with  the  premining  water 
supply. 

Regarding  the  first  concern,  OSM's 
December  27,  2001,  final  rule  viewed 
the  "reasonable  cost"  criterion  as 
potentially  setting  a  limit  on  the  liability 
of  an  operator.  OSM  was  concerned  that 
the  criterion  coidd  be  applied  to  relieve 
an  operator  of  liability  if  the  cost  of 
replacing  an  affected  water  supply  is 
luireasonable.  OSM  noted  that  Federal 
regulations  require  the  replacement  of 
affected  water  supplies  without  regard 
to  the  cost  of  replacement. 

In  response  to  OSM's  concern,  PADEP 
asserts  that  the  reasonable  cost  criterion 
in  section  5.2(i)  refers  to  a  right  of  the 
property  owner  to  a  restored  or 
replacement  water  supply  that  can  be 
operated  and  maintained  at  a  reasonable 
cost.  It  is  not  applied  as  a  basis  for 
relieving  an  operator  of  the  liability  to 
restore  or  replace  an  affected  water 
supply. 

PADEP  noted  that  its  position  is 
codified  in  25  Pa.  Code  89.145a(f), 
which  establishes  criteria  for 
determining  the  adequacy  of 
replacement  water  supplies.  Subsection 
(f)  includes  specific  criteria  relatingio 
the  quantity,  quality,  reliability, 
maintenance,  control  and  operation 
costs  of  replacement  water  supplies. 
PADEP  maintains  that  these  criteria  are 
clearly  intended  to  ensure  the  right  of  a 
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landowner  or  water  user  to  an  adequate 
replacement  water  supply.  Moreover, 
PADEP  notes  that  25  Pa.  Code  89.152, 
which  sets  forth  conditions  for  relief  of 
liability,  does  not  inention  cost  as  a 
relevant  factor. 

In  this  submission,  PADEP  asserts, 
that  the  reasonable  cost  criterion  in 
section  5. 2(i)  does  not  interfere  with  the 
replacement  of  affected  water  supplies 
and  does  not  make  Pennsylvania's  water 
supply  replacement  provisions  less 
effective  than  Federal  counterpart 
provisions. 

Regarding  the  second  concern,  OSM 
indicated  that  the  "reasonable  cost" 
criterion  could  result  in  landowners  or 
water  users  incurring  operation  and 
maintenance  costs  in  excess  of  those 
allowed  imder  the  Federal  regulations. 
OSM  noted  that  the  Federal  definition 
of  the  term  "replacement  of  water 
supply"  indicates  that  replacement 
includes  payment  of  operation  and 
maintenance  cost  in  excess  of  customary 
and  reasonable  delivery  costs  of 
premining  water  supplies.  OSM  raised 
similar  concerns  imder  30  CFR 
938.16(ddddd)  and  (uuuuu)  in  regard  to 
Pennsylvania  regulations  that  relieve 
operators  of  the  liability  to  compensate 
for  de  minimis  cost  increases. 

in  this  subniission,  PADEP  is 
proposing  amendments  to  25  Pa.  Code 
89.145a(Q  to  specifically  address  the 
operation  and  maintenance  costs  of 
EPAct  water  supplies.  The  amendments 
require  that,  in  the  case  of  an  EPAct 
water  supply,  the  restored  or 
replacement  water  supply  shall  cost  no 
more  to  operate  and  maintain  than  the 
previous  water  supply.  The 
amendments  further  provide  that  any 
increased  costs  associated  with  the 
operation  and  maintenance  of  an 
H*ACT  water  supply  are  the 
responsibility  of  the  mine  operator.  The 
amendments  also  allow  an  operator  to 
satisfy  its  responsibility  for  increased 
costs  by  compensating  the  landowner  or 
water  user  by  a  one-time  payment  in  an 
amount  which  covers  the  present  worth 
of  the  increased  annual  operations  and 
maintenance  cost  for  a  period  agreed  to 
by  the  operator  and  the  landowner  or 
water  user.  The  provisions  of  proposed 
paragraph  (5){i)  mirror  the  Federal 
requirement  in  regard  to  the  operation 
and  maintenance  costs  of  EPAct  water 
supplies. 

The  proposed  amendments  to  25  Pa. 
Code  89.145a(f)  as  submitted  retain  the 
allowance  of  a  de  minimis  cost  increase 
for  replacement  water  supplies  that  are 
outside  the  scope  of  the  Federal 
regulations.  The  retention  of  this 
provision  preserves  Pennsylvania  law  to 
the  maximum  extent  possible. 
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PADEP's  /  roposed  Resolution:  PADEP 
recommends  that  OSM  accept  its 
interpretatio  i  that  the  provision 
regarding  "r<  asonable  cost"  in  section 
5.2(i)  of  the  f  MSLCA,  as  applied 
through  the  Regulations  and  through  the 
proposed  changes  to  25  Pa.  Code 
89.145a(f),  dfces  not  render  the 
Pennsylvanif  water  supply  replacement 
requirement^  less  effective  than  the 
Federal  counterpart  requirements. 
Proposed  amendments  to  25  Pa.  Code 
89.145a(f)  ar4  shown  in  the  response  to 
30CFR938.16(uuuuu). 

Regulation  at  30  CFR  938.16(ssss). 
Amendment  Required  by  December  27, 
2001.  Fedem  Register  Notice:  OSM 
directed  Pen  isylvania  to  make  it  clear 
that  section  !  .3(c)  of  the  BMSLCA, 
relating  to  ot  ler  remedies  under  State 
law,  cannot  i  egate  or  provide  less 
protection  th  m  EPAct. 

ZJiscussiOTi :  Section  5.3(c)  of  the 
BMSLCA  pro  vides  that  nothing  in  the 
act  shall  pre\  ent  a  landowner  who 
claims  water  supply  problems  from 
seeking  any  other  remedy  that  may  be 
provided  in  law  or  equity.  It  goes  on  to 
indicate  that  in  any" proceedings  in 
pursuit  of  a  r  smedy  other  than  the 
BMSLCA,  th<  provisions  of  the  Act  shall 
not  apply  an<  the  operator  may  assert  in 
defense  any  i  ights  or  waivers  from 
deeds,  leases  or  agreements  pertaining 
to  mining  rig  its  or  coal  ownership. 

In  the  Dece  mber  27,  2001,  final  rule, 
OSM  interpn  ted  this  section  to  mean 
that  if  a  land<  wner  sought  out  legal 
protections  a  )art  from  the  BMSLCA, 
then  he  woul  i  lose  the  protection  of  the 
BMSLCA.  Sei  lion  5.3(c)  was  not 
approved  to  t  le  extent  that  any  State 
law  negates  a  r  provides  less  protection 
than  EPAct. 

In  this  subi  lission,  PADEP  has 
advised  OSVfl  that  it  interprets  section 
5.3(c)  to  allow  a  landowner  or  water 
user  who  claipis  contamination, 
diminution  of  interruption  of  a  water 
supply  to  seek  any  other  remedy  that 
may  be  provi fled  under  law  or  in  equity. 
PADEP  furthar  assures  OSM  that  the 
landowner  h^  full  rights  under  the 
BMSLCA  while  seeking  remedies  under 
other  laws  anp  that  this  interpretation 
does  not  diminish  the  protections 
provided  by  HP  Act. 

PADEP's  Ploposed  Resolution:  PADEP 
proposes  that  section  5.3(c)  of  the 
BMSLCA  remain  unchanged  because  it 
has  satisfied  t  lie  requirement  in  30  CFR 
938.16(ssss). 

Regulation  it  30  CFR  938.16(tttt}. 
Amendment  Mequired  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Penii  sylvania  to  amend  section 
5.4  of  the  BM  5LCA  to  require  prompt 
repairs  or  con  ipensation  in  cases 
involving  dan  lage  to  EPAct  structures 


(i.e.,  noncommercial  buildings, 
dwellings  and  structures  related 
thereto). 

Discussion:  In  the  December  27,  2001, 
final  rule,  OSM  found  that  SMCRA  at 
section  720(a)(1)  and  the  Federal 
regulations  at  30  CFR  817.121(c)(2) 
require  the  prompt  repair  of  structural 
damage  or  the  payment  of  compensation 
to  owners  of  non-commercial  buildings 
or  occupied  residential  dwellings.  OSM 
found  that  while  Pennsylvania  did 
require  the  repair  of,  or  compensation 
for  damage  to,  these  structures,  there 
was  no  standard  requiring  that  such 
repairs  or  compensation  be  performed 
promptly.  OSM  required  Pennsylvania 
to  amend  section  5.4  of  the  BMSLCA  (52 
P.S.  1406.5d)  to  require  prompt  repair 
and  compensation  for  structures 
protected  under  section  720(a)(1)  of 
SMCRA  and  30  CFR  817.121(c)(2).  OSM 
made  a  similar  requirement  at  30  CFR 
938.16(kkkkk)  with  regard  to  the 
implementing  regulations  at  25  Pa.  Code 
89.142a(f)(l). 

In  this  submission,  PADEP  proposes 
to  address  OSM's  concern  by  amending 
25  Pa.  Code  89.142a(f){l)  to  incorporate 
a  requirement  for  prompt  repair  or 
compensation  with  the  imderstanding 
that  prompt  means  as  soon  as 
practicable.  PADEP  maintains  that  this 
will  make  Pennsylvania's  requirements 
for  repair  and  compensation  of  structure 
damage  no  less  effective  than  Federal 
counterpart  requirements  in  regard  to 
timeliness  of  actions. 

Because  the  BMSLCA  is  silent  on  the 
"prompt"  standard,  PADEP  maintains 
that  the  aforementioned  regulation 
change  will  be  sufficient  to  meet  the 
Federal  "prompt"  standard.  PADEP 
does  not  believe  that  existing  statutory 
language  is  conflicting  with  or 
diminishing  the  authority  of  the  revised 
regulatory  standard.  Accordingly, 
PADEP  asserts  that  there  is  no  need  to 
amend  section  5.4  of  the  BMSLCA. 

PADEP's  Proposed  Resolution:  PADEP 
proposes  to  amend  25  Pa.  Code 
89.142a(f)(l).  The  amended  language 
reads. 

89.142a.  Subsidence  control:  performance 
standards. 
***** 

(f)  Repair  of  damage  to  structures. 

(1)  Repair  or  compensation  for  damage  to 
certain  structures.  Whenever  underground 
mining  operations  conducted  on  or  after 
August  21, 1994,  cause  damage  to  any  of  the 
structures  listed  in  subparagraphs  (i) — (v), 
the  operator  responsible  for  extracting  the 
coal  shall  promptly  and  fully  rehabilitate, 
restore,  replace  or  compensate  the  owner  for 
material  damage  to  the  structures  resulting 
from  the  subsidence  unless  the  operator 
demonstrates  to  the  Department's  satisfaction 
that  one  of  the  provisions  of  25  Pa.  Code 
89.144a  (relating  to  subsidence  control:  relief 
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from  responsibility]  relieves  the  operator  of 

responsibility. 

***** 

In  this  submission,  PADEP  proposes 
that  section  5.4  of  the  BMSLCA  remain 
unchanged,  as  it  has  satisfied  the 
requirement  in  30  CFR  938.16(tttt). 

Regulation  at  30  CFR  938.16(uuuu). 
Amendment  Required  by  December  27, 
2001  Federal  Register  Notice:  QSM 
directed  Pennsylvania  to  amend  section 
5.4(a)(3)  of  the  BMSLCA  to  remove  the 
phrase,  "in  place  on  the  effective  date 
of  this  section  or  on  the  date  of  first 
publication  of  the  application  for  a  Mine 
Activity  Permit  or  a  five-year  renewal 
thereof  for  the  operations  in  question 
and  within  the  boundary  of  the  entire 
mine  as  depicted  in  said  application." 

Discussion:  Section  5.4(a)(3)  of  the 
BMSLCA  refers  to  repair  or 
compensation  for  damage  to 
improvements  that  are  related  to 
dwellings.  In  describing  the  scope  of 
these  requirements,  subsection  (a)(3) 
limits  repair  and  compensation  liability 
to  improvements  that  are  "in  place  on 
the  effective  date  of  this  section  or  on 
the  date  of  first  publication  of  the 
application  for  a  Mine  Activity  Permit 
or  a  five-year  renewal  thereof  for  the 
operations  in  question  and  within  the 
boundary  of  the  entire  mine  as  depicted 
in  said  application."  In  the  December 
27,  2001.  final  rule,  OSM  found  that  this 
qualification  could  potentially  exclude 
improvements  covered  by  Federal  repeiir 
and  compensation  requirements.  The 
Federal  regulations  cover  all 
improvements  that  fall  within  the  scope 
of  the  term  "occupied  residential 
dwelling  and  structures  related  thereto" 
as  long  as  they  are  in  place  at  the  time 
of  mining. 

In  this  submission,  PADEP  proposes 
to  address  OSM's  concern  by  amending 
25  Pa.  Code  89.142a(f)(l)(iii)  to  remove 
the  special  conditions  that  govern  the 
coverage  of  improvements  related  to 
dwellings  used  for  human  habitation. 
With  the  removal  of  these  special 
qualifications,  PADEP  asserts  that 
paragraph  {f)(iii)  will  provide  repair  or 
compensation  remedies  for  all 
improvements  that  are  related  to 
dwellings  used  for  human  habitation 
and  in  place  at  the  time  of  mining. 
PADEP  maintains  that  this  will  make 
the  scope  of  Pennsylvania's  repair  and 
compensation  provisions  as  inclusive  as 
the  Federal  provisions,  which  address 
all  "occupied  residential  dwellings  and 
structures  related  thereto." 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  to  amend 
25  Pa.  Code  89.142a(f)(l)(iii)  as  follows: 


89.142a.  Subsidence  control:  performance 
standards. 


(f)  Repair  of  damage  to  structures. 

(1)  Repair  or  comjjensation  for  damage  to 
certain  structures.  Whenever  underground 
mining  operations  conducted  on  or  after 
August  21,  1994.  cause  damage  to  any  of  the 
structures  listed  in  subparagraphs  (i)— (v),  the 
operator  responsible  for  extracting  the  coal 
shall  promptly  and  fully  rehabilitate,  restore, 
replace  or  compensate  the  owner  for  material 
damage  to  the  structures  resulting  from  the 
subsidence  unless  the  operator  demonstrates 
to  the  Department's  satisfaction  that  one  of 
the  provisions  of  25  Pa.  Code  89.144a 
^relating  to  subsidence  control:  relief  from 
responsibility)  relieves  the  operator  of 
responsibility. 
***** 

(iii)  Dwellings  which  are  used  for  human 
habitation  and  permanently  affixed 
appurtenant  structures  or  improvements.  In 
the  context  of  this  paragraph,  the  phrase 
permanently  affixed  appurtenant  structures 
and  improvements  includes,  but  is  not 
limited  to,  structures  adjunct  to  or  used  in 
conjunction  with  dwellings,  such  as  garages; 
storage  sheds  and  barns;  greenhouses  and 
related  buildings;  customer-owned  utilities 
and  cables;  fences  and  other  enclosures; 
retaining  walls;  paved  or  improved  patios; 
walks  and  driveways;  septic  sewage 
treatment  facilities;  inground  swimming 
pools;  and  lot  drainage  and  lawn  and  garden 
irrigation  systems. 
***** 

PADEP  contends  that  in  order  for  this 
change  to  become  effective,  OSM  must 
supersede  the  corresponding  language 
in  section  5.4(a)(3)  of  the  BMSLCA 
which  serves  as  the  basis  for  the  existing 
restrictions.  The  proposal  to  supersede 
this  section  appears  in  a  separate 
rulemaking  in  this  Federal  Register 
issue. 

Regulation  at  30  CFR  938.1 6(ww). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  section 
5.4(c)  of  the  BMSLCA,  which  waives  an 
operator's  liability  for  damage  repair 
and  compensation  in  cases  where 
landowners  deny  access  for  premining 
or  postmining  surveys. 

OSM  made  a  similar  requirement  in 
30  CFR  938.16(ppppp)  with  regard  to  25 
Pa.  Code  89.144a  (relating  to  subsidence 
control:  release  of  liability). 

Discussion:  Section  5.4(c)  provides 
that: 

A  mine  operator  shall  not  be  liable  to 
repair  or  compensate  for  subsidence  damage 
if  the  mine  operator,  upon  request,  is  denied 
access  to  the  property  upon  which  the 
building  is  located  to  conduct  premining  and 
postmining  surveys  of  the  building  and  the 
surrounding  property  and  thereafter  serves 
notice  upon  the  landowner  by  certified  mail 
or  personal  service,  which  notice  identifies 
the  rights  established  by  section  5.3  and  5.6 
and  this  section,  the  mine  operator  was 


denied  access  and  the  landowner  failed  to' 
provide  or  authorize  access  within  ten  days 
after  receipt  thereof. 

In  the  December  27,  2001,  final  rule, 
OSM  stated  that  section  5.4(c)  provides 
a  release  of  liability  that  is  not  provided 
in  the  Federal  regulations.  OSM  found 
that  this  would  prevent  the  owner  of  ah 
EPAct  structure  from  receiving  repairs 
or  compensation  required  by  30  CFR 
817.121(c)(4)(iii).  Accordingly,  OSM 
directed  PADEP  to  remove  subsection 
(c)  to  eliminate  this  relief  as  it  pertains 
to  EPAct  structures. 

In  this  submission,  PADEP  stated  that 
it  regards  premining  survey  data  as 
important  to  determining  where  liability 
should  begin  and  end.  PADEP  maintains 
that  a  landowner's  denial  of  access 
would  deprive  the  operator  and  the 
regulatory  agency  of  the  information 
needed  to  accurately  determine  the 
extent  of  subsidenpe  damage.  PADEP 
asserts  that  section  5.4(c)  serves  as  an 
incentive  for  the  landowner  to  provide 
access  for  the  performance  of  surveys. 
PADEP  regards  this  provision  as  merely 
conditioning  a  landowner's  rights  in  a 
reasonable  maimer. 

PADEP  also  notes  that  it  is  unaware 
of  any  case  where  repair  or 
compensation  was  refused  on  the  basis 
of  section  5.4(c),  but  acknowledged  that 
it  could  not  ensure  that  cases  would  not 
arise  in  the  future. 

To  address  OSM's  concerns,  PADEP 
proposes  in  this  submission  to  amend 
25  Pa.  Code  89.144a  to  provide  that  the 
release  of  liability  may  not  occur  if  the 
affected  structure  is  an  EPAct  structure 
and  the  damage  can  be  shown  by  a 
preponderaope  of  evidence  to  be  the 
result  of  underground  mining 
operations.  It  is  PADEP's  position  that 
this  approach  preserves  some  incentive 
for  landowners  to  allow  access  for 
premining  and  postmining  surveys. 
PADEP  maintains  that  it  also  serves  to 
ensure  that  damages  to  EPAct  structures 
will  be  repaired  if  PADEP  or  the 
landowner  can  show  through  a 
reasonable  amount  of  evidence  that  the . 
damage  resulted  from  underground 
mining  operations.  Finally,  it  retains  the 
release  of  liability  in  cases  involving 
non-EPAct  structures,  thereby 
preserving,  to  the  extent  possible,  the 
provisions  of  existing  Pennsylvania  law 
governing  structures  not  covered  by  the 
Federal  law. 

PADEP  asserts  that  with  these 
changes,  Pennsylvania's  program  will  be 
no  less  effective  than  the  Federal 
program  in  regard  to  repair  or 
compensation  for  damage  to  EPAct 
structures.  The  release  provided  by 
jevised  25  Pa.  Code  89.144a  will  only 
apply  in  cases  involving  EPAct 
structures  where  neither  PADEP  nor  the 
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landowner  can  prove  the  damage 
resulted  from  underground  mining 
operations,  and  in  cases  involving  non- 
EPAct  structures. 

PADEP  further  argues  that  it  can  only 
pursue  the  proposed  amendments  to  25 
Pa.  Code  89.144a  if  OSM  supersedes 
section  5.4(c)  of  BMSLCA  to  the  extent  * 
that  it  applies  to  EPAct  structures. 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  to  address 
this  issue  by  revising  parts  of  25  Pa. 
Code  89.144a.  The  revised  subsections 
now  read: 

89.144a.  Subsidence  control:  relief  frcfm 
responsibility. 

(a)  Except  as  provided  in  (b),  the  operator 
will  not  be  required  to  repair  a  structure  or 
compensate  a  structure  owner  for  damage  to 
structures  identified  in  25  Pa.  Code 
89.142a(f)(l)  (relating  to  subsidence  control: 
perfoimance  standards)  if  the  operator 
demonstrates  to  the  Department's  satisfaction 
one  or  more  of  the  following  apply: 

(1)  The  landowner  denied  the  operator 
access  to  the  property  upon  which  the 
structure  is  located  to  conduct  a  premining 
survey  or  a  postmining  survey  of  the 
structure  and  surrounding  property,  and 
thereafter  the  operator  served  notice  upon  the 
landowner  by  certified  mail  or  personal 
service.  The  operator  shall  demonstrate  the 
followii}g: 
***** 

(b)  The  relief  in  paragraph  (a)(1)  shall  not 
apply  in  the  case  of  an  EPAct  structure  if  the 
landowner  or  the  Department  can  show,  by 

a  preponderance  of  evidence,  that  the 
damage  resulted  from  the  operator's 
underground  mining  operations. 

PADEP  asserts  that  in  order  for  this 
change  to  become  effective,  OSM  must 
supersede  section  5.4(c)  of  ^e  BMSLCA 
to  the  extent  that  it  would  relieve  an 
operator  of  the  liability  to  repair  or 
compensate  for  damage  to  an  EPAct 
structure.  The  proposal  to  supersede 
this  section  appears  in  a  separate 
rulemaking  in  this  Federal  Register 
issue. 

Regulation  at  30  CFR  938.16(wwww). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  section 
5.5(a)  of  the  BMSLCA  to  make  it  clear 
that  operators  are  responsible  for  repair 
or  compensation  in  all  cases  where 
EPAct  structures  are  damaged  by 
subsidence  from  "imdergroimd  mining 
operations." 

OSM  made  a  similar  requirement  at 
30  CFR  938.16(bbbbbb)  with  regard  to 
the  implementing  regulations  at  25  Pa. 
Code  89.143a(a).     . 

Discussion:  In  the  December  27,  2001, 
final  rule,  OSM  observed  that  the  duty 
to  repair  or  compensate  in  section  5.5(a) 
is  predicated  on  the  condition  that 
damage  resulted  from  "underground 
mining."  OSM  noted  that  section  720(a) 


of  SMCRA  applies  to  all  damages 
resulting  bOfa  "imderground  coal 
mining  operations" — a  broad  term, 
which  OSM, defines  to  include 
imdergrouni  construction,  operation 
and  reclamation  of  shafts,  adits, 
imdergroun^  support  facilities,  in  situ 
processing,  ^nd  imderground  mining, 
hauling,  stoi  age  and  blasting.  OSM 
further  obsei  ved  that  Pennsylvania 
defines  the  t  srm  "imderground  mining" 
in  its  regulal  ions  to  include  only  the 
extraction  o:  coal.  OSM  interpreted  the 
language  of ;  ection  5.5(a)  in 
combination  with  Pennsylvania's 
regulatory  d  sfinition  of  the  term 
"undergroui  d  mining"  as  potentially 
limiting  the  :onditions  under  which  an 
operator  woi  ild  be  liable  to  repair  or 
compensate  'or  damage  to  EPACT 
structures. 

In  this  suh  mission,  PADEP  proposes 
to  address  O  3M's  concern  by  revising  25 
Pa.  Code  89.  I43a(a)  to  incorporate  the 
term  "under  fround  mining  operations," 
a  term  that  ii  defined  in  the  regulations 
at  25  Pa.  Co(  e  89.5,  in  a  manner 
consistent  w  ih  the  term  "underground 
mining  open  tions"  as  used  in  SMCRA. 
PADEP  notef  that  the  terms 
"undergrourtd  mining"  and 
"undergrouE  d  mining  operations"  are 
not  defined  i  q  BMSLCA  and  are  not 
used  in  a  ma  aner  that  construes  any 
distinct  diffe  -ences  in  meaning.  As  a 
result.  PADE  '  is  proposing  that  this 
issue  can  be  sffectively  addressed  by 
simply  chan  ;ing  the  regulation. 

PADEP  as:  erts  that  the  proposed 
amendment  o  §  89.143a.(a)  will  make 
Pennsylvania  I's  program  no  less  effective 
than  the  Fedi  tral  program  in  regard  to 
the  types  of  <  ctivities  that  trigger 
liability  for  c  amage  to  EPACT 
structures.  P  VDEP  further  asserts  that  it 
is  unnecessa  y  to  make  any  changes  to 
section  5. 5 (a  of  the  BMSLCA. 

In  this  sub  nission,  PADEP  is 
asserting  tha  the  proposed  amendment 
to  25  Pa.  Coc  e  89.143a(a)  will  make 
Pennsylvanii  's  program  no  less  effective 
than  the  Fed  sral  program  in  regard  to 
the  types  of  i  ctivities  that  trigger 
liability  for  damage  to  EPAct  structures. 
PADEP  further  asserts  that  it  is 

:o  make  any  changes  to 
.     of  the  BMSLCA. 

Proposed  I  esolution:  In  this 
submission,   'ennsylvania  proposes  to 
revise  25  Pa.  Code  89.143a(a)  and  (d)  by 
adding  the  ward  "operations."  The 
revised  subsections  read  as  follows: 

changes  to  this  section  are 
in  this  proposed  rule.) 
idence  control:  procedure  for 
bsidence  damage  claims, 
of  a  structure  enumerated  in 
(relating  to  subsidence 
standards)  who  believes 


unnecessary 
section  5.5(a 


1  oth  sr 


Is 


(Note:  The 

discussed  elsewhere 

89.143a.  Su 
resolution  of 

(a)  The  own«r 
section  89.142i  1(f)(1) 
control:  perforpiance 


fsii 


that  undergroimd  mining  operations  caused 
mine  subsidence  resulting  in  damage  to  the 
structure  and  who  wishes  to  secure  repair  of 
the  structure  or  compensation  for  the  damage 
shall  provide  the  operator  responsible  for  the 
underground  mining  with  notification  of  the 
damage  to  the  structure. 

(b)  If  the  operator  agrees  that  mine 
subsidence  damaged  Uie  structure,  the 
operator  shall  fully  repair  the  damage  or 
compensate  the  owner  for  the  damage  in 
accordance  with  either  25  Pa.  Code  89.142a(f) 
or  a  voluntary  agreement  between  the  parties 
authorized  by  section  5:6  of  The  Bituminous 
Mine  Subsidence  and  Land  Conservation  Act 
(52  P.  S.  Section  1406.5f). 

(c)  If  the  parties  are  unable  to  agree  as  to 
the  cause  of  the  damage  or  the  reasonable 
cost  of  repair  or  compensation  for  the 
structure,  the  ownier  of  the  structure  may  file 
a  claim  in  writing  with  the  Department.  The 
owner  of  a  structure  that  is  not  an  EPAct 
structure  must  file  the  claim  within  two  years 
of  the  date  the  structure  was  damaged. 

(d)  Upon  receipt  of  the  claim,  the 
Department  will  send  a  copy  of  the  claim  to 
the  operator  and  conduct  an  investigation  in 
accordance  with  the  following  procedure: 

(1)  Within  30  days  of  receipt  of  the  claim, 
the  Department  will  conduct  an  investigation 
to  determine  whether  underground  mining 
operations  caused  the  subsidence  damage  to 
the  structure  and  provide  the  results  of  its 
investigation  to  the  property  owner  and  mine 
operator  within  10  days  of  completing  the 
investigation. 

(2)  Within  60  days  of  completion  of  the 
investigation,  the  Department  will  determine, 
and  set  forth  in  writing,  whether  the  damage 
is  attributable  to  subsidence  caused  by  the 
operator's  underground  mining  operations 
and,  if  so,  the  reasonable  cost  of  repairing  or 
replacing  the  damaged  structure.. 

(3)  If  the  Department  finds  that  the 
operator's  underground  mining  operations 
caused  the  damage  to  the  structure,  the 
Department  will  either  issue  a  written  order 
directing  the  operator  to  promptly 
compensate  the  structure  owner  or  issue  an 
order  directing  the  operator  to  promptly 
repair  the  damaged  structure.  The 
Department  may  extend  the  time  for 
compliance  with  the  order  if  the  Department 
finds  that  further  damage  may  occur  to  the 
same  structure  as  a  result  of  additional 
subsidence. 

Regulation  at  30  CFR  938.16(xxxx). 
Amendment  Required  by  December  27, 
2001  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  section 
5.5(b)  of  the  BMSLCA  which  describes 
procedures  for  the  resolution  of 
structure  damage  claims.  Section  5.5(b) 
provides  a  six-month  negotiation  period 
prior  to  intervention  of  the  regulatory 
agency.  It  also  establishes  a  two-year 
period  for  filing  subsidence  damage 
claims.  OSM  made  a  similar 
requirement  at  30  CFR  938.16(nnnnn) 
with  regard  to  the  implementing 
regulations  at  25  Pa.  Code  89.143a(c). 

Discussion:  Section  5.5(b)  provides 
that: 
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(b)  If  the  parties  are  unable  to  agree  within 
six  months  of  the  date  of  notice  as  to  the 
cause  of  the  damage  or  the  reasonable  cost  of 
repair  or  compensation,  the  owner  of  the 
building  may  file  a  claim  in  writing  with  the 
Department  of  Environmental  Resources,  a 
copy  of  which  shall  be  sent  to  the  operator. 
All  claims  under  this  subsection  shall  be 
filed  within  two  years  of  the  date  damage  to 
the  building  occurred. 
***** 

In  the  December  27,  2001,  final  rule, 
OSM  had  two  concerns  regarding  this 
section  of  the  BMSLCA.  OSM  was 
concerned  that  the  provision  of  a  six- 
month  negotiation  period  could  delay 
PADEP  enforcement  action  and  result  in 
repair  or  compensation  that  is  not 
"prompt."  OSM  was  also  concerned  that 
the  requirement  to  file  a  claim  within 
two  years  of  the  date  of  damage  could 
function  as  a  statute  of  limitations 
depriving  landowners  who  missed  the 
filing  deadline  of  the  right  to  repair  or 
compensation.  OSM  stated  that  EPAct 
requires  operators  to  promptly  provide 
repair  or  compensation  and  does  not 
require  landowners  to  file  damage 
claims  in  any  specified  time  frame. 

Regarding  the  six-month  negotiation 
period,  PADEP  asserts  in  this 
submission  that  it  has  the  authority  to 
take  enforcement  action,  when 
appropriate,  prior  to  the  expiration  of 
the  six-month  negotiation  period. 
According  to  PADEP,  section  9  of  the 
BMSLCA  gives  PADEP  broad  authority 
to  issue  orders  "as  are  necessary  to  aid 
in  the  enforcement  of  the  provisions  of 
[the  BMSLCA]."  PADEP  states  that  in 
most  cases,  enforcement  actions  prior  to 
the  expiration  of  the  six-month  period 
will  focus  on  requirements  for 
emergency  temporary  repair  measures 
because  subsidence  will  not  be 
complete. 

PADEP  notes  in  this  submission  that, 
under  Pennsylvania's  program,  all 
concerned  parties  receive  timely 
notification  of  the  occiurence  of 
structure  damage.  The  PADEP  surface 
subsidence  agents  will  learn  of  the 
damage  through  field  observations  and 
communications  with  the  property 
owner.  The  operator  will  learn  of  the 
damage  through  reports  from  its  field 
agent,  the  landowner  or  the  PADEP 
agent.  Section  25  Pa.  Code  89.142a(k) 
also  requires  the  operator  to  file  a  report 
of  the  claim  to  PADEP  within  10  days 
of  being  advised  of  a  damage  incident. 
PADEP  maintains  that  this  system  of 
overlapping  notifications  serves  to 
ensure  that  the  landowner,  operator  and 
PADEP  receive  timely  information 
regarding  the  occurrence  and  natiue  of 
damage. 

In  regard  to  OSM's  second  concern 
about  the  obligation  to  file  a  claim 


within  two  years,  PADEP  asserts  that  it 
does  not  interpret  the  two-year  claim 
filing  period  in  section  5.5(b)  as  a 
statute  of  limitations.  However,  PADEP 
acknowledges  it  cannot  ensure  that,  in 
the  event  of  an  appeal,  a  court  would 
not  interpret  this  provision  as  a  statute 
of  limitations.  Consequently,  PADEP 
agrees  that  OSM  must  supersede  this 
provision  to  the  extent  it  is  inconsistent 
with  the  Federal  regulations.  PADEP 
asserts  that  OSM  should  only  supersede 
the  statute  of  limitation  as  it  relates  to 
EPACT  structures.  A  limited 
supersession  will  serve  to  satisfy  the 
Federal  requirement  in  30  CFR 
938.16(xxxx),  while  preserving 
Pennsylvania  law  to  the  maximum 
extent  possible.  The  proposal  to 
supersede  section  5.5(b)  appears  in  a 
separate  rulemaking  in  this  Federal 
Register  issue. 

In  this  submission,  PADEP  proposes 
to  address  OSM's  concerns  through 
amendments  to  25  Pa.  Code  89.143a(c). 
Under  the  proposal,  language  r(  ferring 
to  the  six-month  negotiation  period  will 
be  deleted.  In  addition,  the  regulation 
will  be  restructured  so  that  the 
requirement  to  file  a  claim  within  two 
years  of  damage  does  not  apply  in  cases 
involving  EPAct  structm-es.  These 
changes  will  ensure  that  Pennsylvania 
provisions  relating  to  the  filing  of 
structure  damage  claims  are  not 
inconsistent  with  Federal  requirements. 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  to  amend 
25  Pa.  Code  89.143a(c).  The  proposed 
language  reads: 

89.143a.  Subsidence  control:  procedure  for 
resolution  of  subsidence  damage  claims. 

***** 

(c)  If  the  parties  are  unable  to  agree  as  to 
the  cause  of  the  damage  or  the  reasonable 
cost  of  repair  or  compensation  for  the 
structure,  the  owner  of  the  structure  may  file 
a  claim  in  writing  with  the  Department.  The 
owner  of  a  i-iructure  that  is  not  an  EPAct 
structure  must  file  the  claim  within  two  years 
of  the  date  the  structure  was  damage 
***** 

Regulation  at  30  CFR  938.16(yyyy). 
Amendment  Required  by  December  27, 
2001 ,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  section 
5.5(c)  to  remove  the  following  phrase 
relating  to  timeframes  for  enforcement 
orders,"*  *  *  within  six  months  or  a 
longer  period  if  the  department  finds 
that  the  occurrence  of  subsidence  or 
subsequent  damage  may  occur  to  the 
same  building  as  a  result  of  mining." 
(OSM  made  a  similar  requirement  in  30 
CFR  938.16(ooooo)  with  regard  to  the 
implementing  regulations  at  25  Pa.  Code 
89.143a{d)). 

OSM  further  required  Pennsylvania  to 
ensure  that  written  damage 


determinations  made  by  PADEP  will 
take  into  account  subsidence  due  to 
"underground  coal  mining  operations" 
as  required  Dy  SMCRA.  OSM  made  a 
similar  requirement  at  30  CFR 
938.16(bbbbbb)  with  regard  to  the 
implementing  regulations  at  25  Pa.  Code 
89.143a(d)(l)-(3). 

Finally,  OSM  xequired  Peimsylvania 
to  insure  the  timeframes  for 
investigation  of  claims  of  subsidence 
damage  are  consistent  with  Federal 
procedures  for  response  to  citizen 
complaints. 

Discussion:  Regarding  the  time  frames 
in  enforcement  orders,  section  5.5(c)  of 
BMSLCA  provides  that  PADEP  shall 
make  an  investigation  of  a  damage  claim 
within  30  days  following  receipt  of  the 
claim.  Within  60  days  following  the 
investigation,  PADEP  shall  determine 
whether  subsidence  caused  the  damage 
and  the  reasonable  cost  of  repairing  or 
replacing  the  damaged  structure.  PADEP 
must  issue  a  written  order  directing  the 
operator  to  compensate  or  cause  repairs 
to  be  made  within  six  mondis.  The  six 
months  can  be  extended  if  PADEP  finds 
that  subsidence  may  continue  or 
subsequent  damage  may  occur  to  the 
same  building  as  a  result  of  mining. 

In  the  December  27,  2001,  final  rule, 
OSM  was  concerned  that  the  reference 
to  the  six-month  timeframe  could  be 
construed  as  a  basis  for  incorporating 
six-month  compliance  periods  in  all 
PADEP  orders.  OSM  stated  that  this 
could  interfere  with  the  requirement  to 
promptly  repair  or  compensate  in 
situations  where  resolutions  could  be 
practically  achieved  in  less  than  six 
months. 

In  response  to  OSM's  concern,  PADEP 
asserts  in  this  submission,  that  the 
specified  time  period  for  compliance  is 
"within  six  months"  and  not  "six 
months,"  per  se.  It  is  PADEP's 
interpretation  that  this  language  does 
not  prohibit  PADEP  from  writing  orders 
that  require  repair  or  compensation  in 
less  than  six  months.  To  affirm  this 
interpretation,  PADEP  proposes  to 
amend  25  Pa.  Code  89.143a(d)(3)  to 
remove  the  reference  to  the  six-month 
period  and  add  provisions  relating  to 
the  prompt  performance  of  actions 
required  by  enforcement  orders.  PADEP 
can  extend  the  time  for  repair  or 
compensation  when  it  finds  that 
subsidence  may  continue  or  subsequent 
damage  may  occur  to  the  saime  building 
as  a  result  of  mining. 

PADEP  proposes  that  these  changes 
will  make  Pennsylvania's  enforcement 
requirements  no  less  effective  than 
those  required  under  the  Federal 
program.  In  addition,  PADEP  maintains 
that  these  changes  can  be  impleimented 
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without  amending  the  statutory 
language  in  section  5.5(c). 

Regarding  the  issue  relating  to 
underground  mining  operations,  OSM 
stated  that  section  5.5(c)  conditions  the 
issuance  of  enforcement  orders  upon  a 
finding  that  damage  was  due  to 
"imdetground  coal  mining."  OSM 
further  determined  that  the  Federal 
regulations  require  repair  or 
compensation  for  all  damages  caused  by 
"underground  mining  operations" — a 
term  that  is  more  expansive  than 
"underground  coal  mining."  On  this 
basis,  OSM  found  that  section  5.5(c) 
might  limit  PADEP's  authority  to  write 
enforcement  orders  for  repair  or 
compensation  that  would  be  required 
under  the  Federal  program. 

In  this  submission,  FADE?  proposes 
to  address  OSM's  concern  by  amending 
25  Pa.  Code  89.143a(d)(l)-(3)  to  replace 
the  term  "undergroimd  mining"  with 
"underground  mining  operations." 
PADEP  contends  that  this  will  make 
Pennsylvania's  repair  and  compensation 
requirements  no  less  effective  than 
Federal  requirements  in  regard  to  the 
tjrpe  of  mining  activities  that  trigger 
liability. 

PADEP  further  asserts  that  there  is  no 
need  to  amend  the  language  in  section 
5.5(c)  to  accomplish  this  change.  The 
term  "underground  coal  mining"  is  not 
defined  in  BMSLCA  and  according  to 
PADEP,  there  is  no  consistent  usage  of 
the  terms  "mining,"  "imderground 
mining"  or  "underground  mining 
operations"  that  would  suggest  any 
specific  differences  in  the  meaning  of 
these  terms. 

Regarding  the  issue  of  citizen 
complaint  time  frames,  OSM  also 
■  determined  that  the  investigation  time 
frames  in  section  5.5(c)  do  not  require 
PADEP  to  inform  the  claimant  of  the 
results  of  its  investigation  within  10 
days  of  completing  the  investigation. 
OSM  foimd  this  to  be  inconsistent  with 
Federal  requirements  on  responding  to 
citizens'  complaints. 

In  this  submission,  PADEP  proposes 
to  address  OSM's  concern  by  amending 
25  Pa.  Code  89.143a(d)(l)  to  add  a 
requirement  regarding  claimant 
notification.  Under  the  proposed 
amendment,  PADEP  would  be  required 
to  notify  the  claimant  and  the  mine 
operator  of  its  findings  within  10  days 
of  completing  its  investigation.  PADEP 
contends  that  this  provision  makes 
Pennsylvania's  complaint  response  time 
frames  no  less  effective  than  those  of  the 
Federal  program. 

Finally,  PADEP  maintains  that  the 
proposed  regulation  change  can  be 
made  without  amending  section  5.5(c)* 
of  the  BMSLCA. 
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PADEP's  proposed  Resolution:  In  this 
submission^  PADEP  proposes  to  amend 
25  Pa.  Code  89.143a(d).  The  amended 
subsection  i  eads  as  follows: 

89.143a.  Si  bsidence  control:  procedure  for 
resolution  of  subsidence  damage  claims 

*  *  i  *  * 

(d)  Upon  re  ceipt  of  the  claim,  the 
Department  v  ill  send  a  copy  of  the  claim  to 
the  operator  i  nd  conduct  an  investigation  in 
accordance  w  ith  the  following  procedure: 

(1)  Within  ;  0  days  of  receipt  of  the  claim, 
the  Departme  it  will  conduct  an  investigation 
to  determine  vhether  underground  mining 
operations  ca  ised  the  subsidence  damage  to 
the  structure  i  ind  provide  the  results  of  its 
investigation  o  the  property  owner  and  mine 
operator  with  n  10  days  of  completing  the 
investigation. 

(2)  Within  (  0  days  of  completion  of  the 
investigation,  the  Department  will  determine, 
and  set  forth  i  n  writing,  whether  the  damage 
is  attributable  to  subsidence  caused  by  the 
operator's  un(  erground  mining  operations 
and,  if  so,  the  reasonable  cost  of  repairing  or 
replacing  the  iamaged  structure. 

(3)  If  the  De  partment  finds  that  the 
operator's  uni  erground  mining  operations 
caused  the  da  nage  to  the  structure,  the 
Department  v>  ill  either  issue  a  written  order 
directing  the  (  perator  to  promptly 
compensate  tl  e  structure  owner  or  issue  an 
order  directin ;  the  operator  to  promptly 
repair  the  dan  laged  structure.  The 
Department  n  ay  extend  the  time  for 
compliance  w  ith  the  order  if  the  Department 
finds  that  furt  ler  damage  may  occur  to  the 
same  sfructun  i  as  a  result  of  additional 
subsidence. 
***** 

Regulatioi  at  30  CFR  938.16(zzzz). 
Amendment  Required  by  December  27, 
2001 ,  Federa  Register  Notice:  OSM 
directed  Peri  isylvania  to  remove  the 
following  pqrase  ft-om  section  5.5(f)  of 
the  BMSLCA,  "*   *  *  within  six 
months  or  st  ch  longer  period  as  the 
department  las  established  or  shall  fail 
to  perfect  an  appeal  of  the  department's 
order  directi  ig  such  repair  or 
compensation,*   *   *" 

Discussioi :  Section  5.5(f)  provides 
that  if  a  mini :  operator  fails  to  repair  or 
compensate  or  subsidence  damage 
within  six  m  onths  or  longer  period  or 
fails  to  perfe  :t  an  appeal  of  PADEP's 
order  requiri  ng  repair  or  compensation, 
PADEP  shall  issue  the  orders  necessary 
to  compel  CG  mpliance.  If  the  operator 
fails  to  repai  •  or  compensate  after 
exhausting  i1  s  right  of  appeal,  PADEP 
shall  pay  the  escrow  deposit  required  by 
section  5.5(e  to  the  owner  of  the 
damaged  buj  Iding. 

In  disappr  )ving  the  specific  language, 
OSM  found  ^at  the  portion  of  section 
5.5(f)  allowii  ig  six  months  or  longer  to 
pass  before  F  ennsylvania  takes  an 
enforcement  action  is  less  effective  than 
the  Federal  r  jgulation  at  30  CFR 
843.12(c),  w  lich  requires  abatement  of 


violations  within  90  days.  As  stated  in 
the  finding  for  5.5(c),  an  operator's 
failurie  to  promptly  repair  or  compensate 
for  subsidence  damage  is  a  violation 
that  must  be  abated  within  90  days.  As 
a  separate  issue,  OSM  also  disapproved 
language  in  section  5.5(f)  that  deals  with 
perfecting  an  appeal  of  the  PADEP's 
orders.  OSM  stated  that  the  phrase 
prevents  Pennsylvania  from  issuing  a 
cessation  order  if  an  operator  files  an 
appeal,  thus  acting  as  a  stay  and  that  the 
provision  is  not  as  effective  as  the 
Federal  regulations  at  30  CFR  843.16(b) 
which  indicate  that  the  filing  of  an 
application  for  review  and  request  for  a 
hearing  cannot  operate  as  a  stay  of  any 
notice  or  order. 

In  this  submission,  PADEP  proposes 
to  address  OSM's  required  amendment 
through  changes  in  25  Pa.  Code 
89.143a(d)  and  by  proposing  that  the 
effect  of  the  escrow  provision  on  staying 
the  issuance,  of  further  orders  by  PADEP 
is  no  less  effective  than  Federal 
regulations  at  30  CFR  part  843.  PADEP 
asserts  that  the  proposed  changes  and 
additional  information  eliminate  any 
need  to  revise  section  5.5(f)  of  BMSLCA. 

Regarding  the  issue  of  the  six-month 
compliance  periods  in  enforcement 
orders,  PADEP  proposes  to  address 
OSM's  concern  regarding  the  length  of 
the  compliance  period  through  a  change 
in  regulations.  PADEP  notes  that  section 
5.5(c)  uses  the  phrase  "within  six 
months"  to  describe  the  time  frame  in 
which  the  operator  is  expected  to 
comply.  PADEP  asserts  that  this  phrase 
can  be  interpreted  to  require  compliance 
in  less  than  six  months  in  situations 
where  it  is  reasonable  to  expect  - 

resolution  within  a  shorter  time  frame. 
PADEP  states  that  it  clearly  has 
authority  to  require  repair  or 
compensation  within  the  90-day  period 
specified  by  OSM,  since  90  days  clearly 
falls  "within  six  months"  of  the  date  an 
order  is  issued. 

PADEP's  position  is  that  repair  or 
compensation  should  be  provided  as 
promptly  as  possible  based  on  site- 
specific  considerations.  PADEP  argues 
that  the  most  significant  part  of  the 
determination  turns  on  when  PADEP 
considers  subsidence  to  be  complete. 
PADEP  maintains  that  premature  repair 
or  compensation  does  little  to  minimize 
inconvenience  to  the  property  owner 
and,  in  some  cases,  may  lead  to  more 
severe  damage. 

Based  on  its  position,  PADEP 
proposes  to  amend  25  Pa.  Code 
89.143a(d)  to  accomplish  three 
objectives.  One  is  to  clarify  PADEP's 
intent  to  require  "prompt"  compliancie. 
The  second  is  to  condition  time 
extensions  for  abatement  on  PADEP 
determinations  that  additional 
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subsidence  is  expected  to  occur.  The 
final  objective  is  to  remove  all 
references  to  "six  month"  compliance 
periods  thereby  eliminating  any 
confusion  and  potential  conflicts. 

The  proposal  involves  the  deletion  of 
references  to  "the  six-month  period" 
mentioned  in  section  5.5(c)  and  the 
addition  of  a  requirement  for  "prompt" 
compliance.  FADE?  contends  Uiat  these 
proposed  changes  will  address  the 
required  amendments  and  eliminate  any 
need  to  revise  section  5.5(c)  of 
BMSLCA.  PADEP  notes  that  the  section 
of  the  regulations  that  most  closely 
resembles  the  portion  of  the  statute  that 
OSM  required  to  be  deleted  is  25  Pa. 
Code  89.143a(d)(3).  [See  discussion 
under  30  CFR  938.16(yyyy)  for 
information  on  the  disposition  of  25  Pa. 
Code  89.143a(d).] 

Regarding  the  issue  of  stays  of 
enforcement  orders,  PADEP  is  not 
proposing  any  change  in  response  to 
OSM's  concern  that  a  perfected  appeal 
could  stay  additional  enforcement 
action  because  it  is  PADEP's  position 
that  the  effect  of  a  perfected  appeal  is 
the  same  as  a  compensation  remedy 
provided  under  the  Federal  regulations. 
Section  5.5(e)  requires  that  a  mine 
operator  must  "deposit  an  amount  equal 
to  the  cost  of  repair  or  the  compensation 
amount  ordered  by  the  Department  into 
an  interest-bearing  escrow  account"  in 
order  to  perfect  its  appeal.  Furthermore, 
the  operator  must  post  the  escrow 
within  60  days  of  receiving  the  order. 
PADEP  asserts  that  the  deposit  of  the 
escrow  constitutes  the  provision  of 
compensation  because  the  funds  needed 
to  repair  the  damage  have  been  secured 
from  the  operator. 

PADEP  also  maintains  that  the  escrow 
required  to  perfect  an  appeal  will 
always  be  equal  to  or  greater  than  the 
amount  of  compensation  required  under 
30  CFR  817.121(c)(2).  In  accordance 
with  section  5.5(e),  PADEP  notes  that 
the  required  escrow  must  be  sufficient 
to  cover  all  damage  up  to  the 
replacement  value  of  the  structure  and, 
if  required  by  PADEP,  temporary 
relocation  costs  and  other  reasonable 
incidental  expenses  incurred  by  the 
landowner. 

In  summary,  PADH"  asserts  that  the 
escrow  provisions  of  sections  5.5(e)  and 
(f)  constitute  a  compensation  remedy 
that  is  no  less  effective  than  that  of  tiie 
Federal  regulations  because  it  meets  or 
exceeds  Federal  requirements  regarding 
timeliness  and  the  amount  of 
compensation.  Accordingly,  PADEP 
argues  that  any  stay  of  further 
enforcement  action  is  of  no 
consequence. 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  to  revise 


25  Pa.  Code  89.143a(d)(3).  The  proposed 
language  reads  as  follows: 

89.143a.  Subsidence  control:  procedure  for 
resolution  of  subsidence  damage  claims. 

***** 

(d)  Upon  receipt  of  the  claim,  the 
Department  will  send  a  copy  of  the  claim  to 
the  operator  and  conduct  an  investigation  in 
accordance  with  the  following  procedure: 

***** 

(3)  If  the  Department  finds  that  the 
operator's  underground  mining  operations 
caused  the  damage  to  the  structure,  the 
Department  will  either  issue  a  written  order 
directing  the  operator  to  promptly 
compensate  the  structure  owner  or  issue  an 
order  directing  the  operator  to  promptly 
repair  the  damaged  structure.  The 
Department  may  extend  the  time  for 
compliance  with  the  order  if  the  Department 
finds  that  further  damage  may  occur  to  the 
same  structure  as  a  result  of  additional 
subsidence. 


In  this  submission,  PADEP  proposes 
that  OSM  accept  the  above  revisions  to 
25  Pa.  Code  89.143a(d)(3),  and  that  the 
above  demonstration  that  the  escrow 
provision  at  section  5.5(f)  is  no  less 
effective  than  the  Federal  enforcement 
requirements  at  30  CFR  part  843. 

Regulation  at  30  CFR  938.16(aaaaa). 
Amendment  Required  by  December  27, 
2001 ,  Federal  Register  Notice:  OSM 
required  Pennsylvania  to  amend  section 
5.6(c)  to  remove  provisions  relating  to 
agreements  executed  between  April  27, 
1966,  and  August  21,  1994. 

Discussion:  Section  5.6(c)  of  BMSLCA 
provides: 

The  duty  created  by  section  5.^  to  repair 
or  compensate  for  subsidence  damage  to  the 
buildings  enumerated  in  section  5.4(a)  shall 
be  the  sole  and  exclusive  remedy  for  such 
damage  and  shall  not  be  diminished  by  the 
existence  of  contrary  provisions  in  deeds, 
leases  or  agreements  which  relieved  mine 
operators  from  such  duty.  Nothing  herein 
shall  impair  agreements  entered  into  after 
April  27, 1966,  and  prior  to  the  effective  date 
of  this  section,  which,  for  valid 
consideration,  provide  for  a  waiver  or  release 
of  any  duty  to  repair  or  compensate  for 
subsidence  damage.  Any  such  waiver  or 
release  shall  only  be  valid  with  respect  to 
damage  resulting  h-om  the  mining  activity 
contemplated  by  such  agreement. 

The  last  two  sentences  of  this  section 
protect  the  terms  and  conditions  of 
agreements  executed  under  former 
section  4  of  BMSLCA,  which  was 
effective  from  April  27,  1966,  until 
August  21,  1994.  Section  4  was  repealed 
by  Act  54  of  1994,  but  while  in  effect, 
required  the  absolute  protection  of 
dwellings  and  certain  other  structures  in 
place  on  April  27,  1966.  Section  4 
allowed  operators  and  landowners  to 
enter  into  agreements  consenting  to 
damage  of  dwellings  and  other 


protected  structures  if  the  landowner 
was  fully  compensated  for  resultant 
damage.  In  the  December  27,  2001.  final 
rule,  OSM  stated  that  these  agreements 
could  negate  an  operator's  liability  to 
repair  or  compensate  for  damage  to 
EPAct  structures  or  provide  a 
landowner  with  less  compensation  than 
would  be  due  under  EPAct.  Federal 
regulations  do  not  waive  an  operator's 
liability  to  repair  or  compensate  for 
damage  based  on  the  provisions  of 
agreements  executed  prior  to  the 
effective  date  of  EPAct.  Based  on  these 
concerns,  OSM  directed  Pennsylvania  to 
remove  the  last  two  sentences  of  section 
5.6(c). 

In  this  submission,  PADEP  asserts 
that  the  provisions  under  section  5.6(c), 
which  recognize  the  terms  and 
conditions  of  section  4  agreements,  are 
no  longer  a  cause  for  concern.  This 
assertion  is  based  on  the  following  two 
considerations:  (1)  The  absence  of  apy 
agreements  for  post-1966  structures — 
Because  post-1966  structures  had  no 
protection  from  subsidence  damage 
until  Act  54,  it  is  highly  unlikely  there 
are  any  agreements  providing  for  repair 
or  compensation,  and  (2)  Agreement 
under  former  section  4  provided  for  full 
compensation  or  repairs.  Because  pre- 
1966  dwellings  were  completely 
protected,  post-1966  agreements  for 
those  dwellings  would  have  to  have 
provided  the  homeowners  more  than 
full  compensation  or  repairs  otherwise 
the  owner  would  not  have  had  any 
reason  to  enter  into  an  agreement  with 
a  mine  operator. 

PADEP  stated  that  it  has  not 
encountered  any  case  where  repairs  or 
compensation  were  denied  on  the  basis 
of  an  agreement  executed  under  former 
section  4.  Furthermore,  neither  industry 
nor  citizens'  interests  have  come  forth 
with  any  pertinent  information 
regarding  these  agreements  or  their 
effect,  despite  specific  inquiries  by 
PADEP  and  OSM. 

At  this  time,  PADEP  contends  that 
these  agreements  no  longer  play  a  role 
in  the  settlement  of  structure  damage 
cases  in  Pennsylvania  and  asserts  that 
there  is  no  need  to  amend  section  5.6(c) 
of  BMSLCA. 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  that  the 
provisions  relating  to  agreements 
entered  into  after  April  27, 1966,  and 
prior  to  the  effective  date  of  section  5.6, 
be  retained  pending  the  receipt  of 
information  showing  that  these 
provisions  result  in  remedies  that  are 
less  effective  than  those  provided  under 
EPAct.  At  this  time,  we  are  requesting 
information  from  the  public  regarding 
the  existence  of  these  agreements.  If  you 
know  that  agreements  such  as  these 
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exist,  please  provide  them  to  us  during 
the  comment  period. 

Regulation  at  30  CFR  938.1 6(bbbbb): 
Amendment  Required  by  December  27, 
2001.  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  ensure  that  the 
provisions  of  section  5.6(d)  reflect 
OSM's  decision  in  regard  to  30  CFR 
938.16(aaaaa]. 

Discussion:  In  the  December  27,  2001, 
final  rule,  OSM  stated  that  section  5.6(d) 
includes  a  reference  to  the  "pre-1994" 
agreements  mentioned  in  5.6(c).  Since 
OSM's  .earlier  decision  was  to  require 
removal  of  provisions  recognizing  these 
agreements  (see  30  CFR  938.16(aaaaa)), 
it  had  directed  Pennsylvania  to  amend 
section  5.6(d)  as  well. 

As  explained  in  the  discussion  under 
30  CFR  938.16(aaaaa),  PADEP  maintains 
that  these  agreements  no  longer  play  a 
role  in  the  settlement  of  subsidence 
damage  claims  and  asserts  that  there  is 
no  need  to  remove  the  clause  in  5.6(c). 
which  recognizes  the  terms  and 
conditions  of  "pre-1994"  agreements. 
PADEP  maintains  that  there  is  no  need 
to  change  section  5.6(d). 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  that  the 
provision  regarding  agreements  entered 
into  after  April  27, 1966,  and  prior  to 
the  effective  date  of  this  section  be 
retained  pending  the  receipt  of 
information  showing  that  this  provision 
results  in  remedies  that  are  less  effective 
than  those  provided  imder  EPAct. 

Regulation  at^O  CFR  938.16(ccccc). 
Amendment  Required  by  December  27, 
2001,  Fedend  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  section 
6  of  the  BMSLCA  to  comply  with  the 
provisions  of  30  CFR  817.121(c)(5) 
regarding  when,  and  imder  what 
circumstances,  the  regulatory  authority 
must  require  permittees  to  obtain 
additional  pe^ormance  bond  and  the 
amount  of  such  bond. 

Discussion:  In  the  December  27,  2001, 
final  rule,  OSM's  required  amendment 
was  based  upon  the  Federal  regulation 
at  30  CFR  817.121(c)(5)  that  requires 
pennittees  to  obtain  additional  bond  for 
repairs  or  compensation  for  subsidence 
damage  or  restoration  or  replacement  of 
water  supplies  if  such  remedies  are  not 
completed  within  90  days.  The  90-day 
period  can  be  extended  up  to  one  year 
if  the  regulatory  authority  finds  that 
subsidence  is  not  complete  and  that  not 
all  damage  has  occurred.  During  the 
review  of  Act  54  and  the  implementing 
regulations,  OSM  stated  that  there  was 
no  provision  in  the  Pennsylvania 
program  to  increase  bonds  for 
subsidence  damage  and  that  the  bonds 
that  were  in  place  did  not  cover 
replacement  or  restoration  of  water 
supplies. 


In  this  s  ibmission,  PADEP  asserts 
that  the  cv  rrent  Pennsylvania  program 
is  no  less  (  ffective  than  the  Federal 
requireme  its  relative  to  bonding  for 
subsidenci  (  damage  to  structures  and 
land.  This  position  is  based  upon  the 
way  the  Pj  IDEP  addresses  bonding  for 
undergrou  nd  mining  operations  as  a 
result  of  a  =ourt  decision:  People  United 
to  Save  He  mes  v.  Department  of 
En  viropmi  n  tal  Protection ,  1 999  EHB 
457.  affd,  789  A.2d  319  (Pa.  Cmwlth. 
2001))  (PUSH  decision). 

More  sp  (cifically,  25  Pa.  Code  86.150 
provides  t  lat  the  minimum  amount  of 
bond  for  b  tuminous  coal  mining 
activities  i ;  to  be  $10,000.  Until  the 
PUSH  dec  sion,  PADEP  had  been 
requiring  this  amount  for  all 
undergroulid  mining  activities.  In  the 
PUSH  decision,  the  Environmental 
Hearing  Board  found  this  amount  was 
only  to  be  a  minimum,  not  a  uniform 
figure  to  ba  applied  across-the-board 
with  every  underground  mining  permit. 
The  Environmental  Hearing  Board  also 
held  that  ekisting  factors  in  25  Pa.  Code 
86.149  we^  to  be  used  in  determining 
the  amoun  of  subsidence  bond.  As  a 
result,  PA1|EP  began  setting  bond 
amounts  b(  ised  on  site-specific 
conditions  The  subsidence  bond 
calculation  procedures  include  the 
value  of  lai  id,  improvements,  and 
developed  Iwater  sources  and 
projection^  of  subsidence  damage.  The 
bonds  are  aecalculated  each  time  the 
permit  is  renewed  and  each  time  there 
is  a  changei  in  the  subsidence  control 
plan  area,  m  addition,  Pennsylvania 
proposes  ta  amend  25  Pa.  Code 
86.152(a)  ta  change  discretionary  bond 
adjustments  to  mandatory  adjustments. 
The  PADE?  requirements  are  supported 
by  guidancfe  dated  August  1,  2000, 
"Procedures  for  Calculating  Mine 
Subsidence  Bonds,"  and  25  Pa.  Code 
86.149  (reli  iting  to  determination  of 
bond  amou  ats). 

Althougl  BMSLCA  does  not  contain  a 
specific  provision  directing  PADEP  to 
require  bonds  to  ensure  the  replacement 
of  affected  vater  supplies,  PADEP 
asserts  that  it  can  apply  the  provisions 
of  25  Pa.  Code  86.168  (relating  to  terms 
and  conditions  for  liability  insurance)  to 
accomplish  the  same  objective.  Section 
86.168(c)  requires  a  permittee  to  have  a 
liability  insurance  policy.  The 
regulation  Requires  the  policy  to  include 
coverage  fol-  loss  or  diminution  of 
quantity  or  quality  of  public  or  private 
sources  of  ^ater.  The  liability  insurance 
policy  requirement  is  a  minimum 
$500,000  per  occurrence  and  $1  million 
aggregate.  Also,  25  Pa.  Code  86.168(g) 
provides  tl»t  a  bond  or  individual 
insiu-ance  j  olicy  for  each  permit  may  be 
provided  iq  lieu  of  liability  insurance  to 


cover  replacement  or  restoration  of 
water  supplies.  PADEP  conducts 
reviews  of  permittee  insurance  policies 
both  at  the  time  of  permit  issuance  and 
yearly  to  ensure  thai  there  is  coverage 
for  the  replacement  of  water  supplies 
that  may  be  damaged  and  in  need  of 
replacement  at  any  point  during  the 
mining  operation.  PADEP  also  notes 
that  OSM  has  approved  insurance  as  an 
acceptable  means  of  addressing  damages 
in  at  least  one  other  State  program. 

PADEP's  Proposed  Resolution:  In  this 
submission.  PADEP  proposes  to  amend 
25  Pa.  Code  86.152  as  follows: 

86.152.  Bond  adjustments. 

(a)  The  amount  of  bond  required  and  the 
tenns  of  the  acceptance  of  the  applicant's 
bond  will  be  adjusted  by  the  Department 
from  time  to  time  as  the  area  requiring  bond 
coverage  is  increased  or  decreased,  or  where 
the  cost  of  future  reclamation  changes,  or 
where  the  projected  subsidence  damage 
repair  liability  changes.  The  Department  may 
specify  periodic  times  or  set  a  schedule  for 
reevaluating  and  adjusting  the  bond  amount 
to  fulfill  this  requirement.  This  requirement 
shall  only  be  binding  upon  the  permittee  and 
does  not  compel  a  third  party,  including 
surety  companies,  to  provide  additional  bond 
coverage  and  does  not  extend  the  coverage  of 
a  subsidence  bond  beyond  the  requirements 
imposed  by  sections  5,  5.4,  5.5,  and  5.6  of  the " 
Bituminous  Mine  Subsidence  and  Land 
Conservation  Act. 
***** 

In  this  submission,  PADEP  further 
proposes  that  OSM  accept  the  insiu-ance 
requirements  imposed  by  25  Pa.  Code 
86.168(c)  as  being  as  effective  as  the 
Federal  requirements  relating  to 
bonding  for  water  supply  replacement. 

Regulation  at  30  CFR  938.16(ddddd). 
Amendment  Required  by  December  27, 
2001  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  the 
definition  of  "de  mj/iimis  cost 
increase,"  which  appears  in  25  Pa.  Code 
89.5  (relating  to  definitions). 

Discussion:  Pennsylvania's 
regulations  incorporate  the  concept  of  a 
de  minimis  cost  increase  to  define  a 
lower  threshold  below  which  operators 
will  not  be  reqiuied  to  compensate  for 
the  increased  cost  of  operating  and 
maintaining  a  replacement  water 
supply.  The  term  is  defined  in  25  Pa. 
Code  89.5  and  applied  in  former  section 
25  Pa.  Code  89.145a(f)(l)  (now  under 
89.145a(fl(5)).  The  term  is  defined  to 
mean  a  cost  increase  that  meets  one  of 
the  following  criteria: 

(i)  Is  less  than  15%  of  the  annual 
operating  and  maintenance  cost  of  the 
previous  water  supply  that  is  restored  or 
replaced. 

(ii)  Is  less  than  $60  per  year. 

In  the  December  27,  2001,  final  rule, 
OSM  disapproved  the  definition  of  "de 
minimis  cost  increase,"  which  appears 
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in  25  Pa.  Code  89.5.  OSM  reasoned  that 
this  definition  in  combination  with  the 
performance  standard  in  25  Pa.  Code 
89.145a(f)(l)  would  allow  some 
increased  costs  associated  with  the 
operation  and  maintenance  of  a 
replacement  water  supply  to  be  passed 
along  to  the  landowner  or  water  user. 
OSM  noted  that  a  15%  increase  or  $60 
increase  could  be  excessive  depending 
on  the  costs  of  operating  and 
maintaining  the  original  water  supply. 
OSM  explained  that  the  intent  of  the 
Federal  regulation  is  to  ensure  that 
"[t]he  owner  or  user  of  the  water  supply 
is  made  whole,  and  that  no  additional 
costs  are  passed  on  to  the  water  supply 
user."  (60  FR  16726). 

During  the  joint  meeting  process, 
PADEP  expledned  that  the  purpose  of 
the  de  minimis  concept  was  to  define  a 
threshold  below  which  it  is  impossible 
to  tell  whether  a  replacement  water 
supply  was  more  costly  to  operate  and 
maintain  than  the  original  supply. 
PADEP  noted  that  cost  calculations  are 
based  on  a  number  of  variables  and 
cannot  be  determined  to  the  exact 
dollar.  The  thresholds  described  in  25 
Pa.  Code  89.5  represented  PADEP's  best 
estimate  of  where  to  draw  the  line  and 
were  based  on  decisions  issued  by 
Pemisylvania  courts.  OSM,  however, 
reiterated  its  concern  that  the  definition 
included  specific  amounts  that  may  or 
may  not  be  de  minimis  depending  on 
the  specific  facts  of  a  case. 

To  resolve  this  issue,  PADEP  has 
decided  to  amend  its  regulations  so  that 
the  provisions  relating  to  de  minimis 
cost  increases  will  not  apply  to  EPAct 
water  supplies.  The  definition  and 
concept  will  be  retained  for  restored  or 
replacement  water  supplies  that  are 
outside  the  scope  of  the  Federal 
regulations.  Additional  explanations 
and  details  regarding  PADEP's  proposed 
regulatory  amendment  are  provided 
under  30  CFR  938.16(pppp)  and 
(uuuuu). 

Proposed  Resolution:  PADEP 
proposes  to  retain  the  definition  and 
concept  of  a  de  minimis  cost  increase 
for  application  in  cases  that  are  outside 
the  scope  of  the  Federal  regulations.  The 
performance  standard  in  25  Pa.  Code 
89.145a(f)  will  be  cunended  to  clarify 
that  the  term  does  not  apply  in  cases 
involving  EPAct  water  supplies. 
Proposed  amendments  to  25  Pa.  Code 
89.145a(f)  are  shown  in  the  response  to 
30  CFR  938.16(uuuuu). 

Regulation  at  30  CFR  938.16(eeeee). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  delete  the 
definition  of  "fair  market  value"  from 
25  Pa.  Code  89.5. 


Discussion:  The  requirement  to  delete 
the  term  fair  market  value  and  its 
associated  definition  vyas  based  on 
dSM's  disapproval  of  Pennsylvania 
statutory  and  regulatory  provisions  that 
allow  compensation  in  lieu  of  water 
supply  replacement.  The  term  "fair 
market  value"  is  used  in  sections  5.2 
and  5.3  of  the  BMSLCA  and  25  Pa.  Code 
89.152  to  establish  standards  for 
compensation  in  cases  where  affected 
water  supplies  cannot  be  replaced. 

In  this  submission,  PADEP  asserts 
that  the  term  fair  market  value  and  its 
associated  definition  are  needed  to 
establish  standards  for  adequate 
compensation  and  to  conform  to  Federal 
requirements  relating  to  situations 
where  water  supplies  cannot  be 
replaced.  As  indicated  in  the  discussion 
under  30  CFR  938.16(nnnn),  (oooo), 
qqqq)  and  (rrrr),  OSM  would  regard  the 
inability  to  replace  an  EPACT  water 
supply  as  material  damage  to  the 
property  served  by  the  affected  water 
supply  and  would  require  the  operator 
to  compensate  the  landowner  for  the 
reduction  in  fair  market  value.  The 
Department  has  proposed  amendments 
to  25  Pa.  Code  89.152(a)(5)  to  provide  an 
equivalent  remedy  for  these  situations. 
Section  89.152(a)(5)  also  uses  the  term 
fair  market  value  in  describing  the 
required  amount  of  compensation.  The 
term  fair  market  value  is  needed  to 
demonstrate  that  Pennsylvania's 
standard  of  compensation  is  no  less 
effective  than  the  Federal  standard. 
PADEP  asserts  that  the  definition  of 
"fair  market  value"  should  be  retained. 

Proposed  Resolution:  PADEP  is 
proposing  that  this  explanation  satisfies 
the  required  amendment  in  30  CFR 
938.16(eeeee)  and  that  the  definition  of 
"fair  market  value"  be  retained  in  25  Pa. 
Code  89.5. 

Regulation  at  30  CFR  938.16(fffff). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  the 
phrase  "securely  attached  to  the  land 
surface"  in  the  definition  of 
"permanently  affixed  appurtenant 
structures"  in  25  Pa.  Code  89.5. 

Discussion:  In  the  December  27,  2001, 
final  rule,  OSM  found  that 
Pennsylvania's  definition  of 
"permanently  affixed  appurtenant 
structures"  is  less  effective  than  the 
Federal  regulations.  The  Federal 
definition  of  the  term  "occupied 
residential  dwelling  and  structures 
related  thereto"  at  30  CFR  701.5  lists 
examples  of  protected  facilities. 
Pennsylvania  has  adopted  a  similar 
listing  of  protected  facilities  in  its 
definition  of  "permanently  affixed 
appurtenant  structures."  However,  in 
that  definition,  Permsylvania  requires 


that  these  facilities  be  "securely 
attached  to  the  Ismd  surface."  OSM 
viewed  this  requirement  as  a 
qualification  that  could  potentially 
exclude  some  EPAct  stnictiu^s  fi-om 
repair  or  compensation  under 
Pennsylvania's  program. 

To  address  OSM's  required 
amendment,  PADEP  proposes  to  amend 
its  regulations  to  delete  the  requirement 
for  secure  attachment  to  the  land  surface 
for  the  group  of  "permanently  affixed 
appiutenant  structures"  that  falls  within 
the  scope  of  the  Federal  regulations. 
This  change  will  be  accomplished  by 
deleting  the  term  and  definition  in  25 
Pa.  Code  89.5  and  by  adding  a 
description  to  25  Pa.  Code 
89.142a(f)(l)(iii).  The  description  in 
amended  25  Pa.  Code  89.142a(f)(l)(iii)  is 
derived  from  the  Federal  definition  of 
"occupied  residential  dwelling  and 
structures  related  thereto"  and  is 
intended  to  include  all  "permanently 
affixed  appurtenant  structures"  that 
qualify  as  EPACT  structures.  The 
proposed  description  does  not  require 
secure  attachment  to  the  land  surface  as 
a  qualification  for  inclusion. 

PADEP  also  proposes  to  identify  a 
second  group  of  permanently  affixed 
appurtenant  structures  that  are 
addressed  solely  under  the  BMSLCA. 
Structures  in  this  group  derive 
eligibility  for  repair  and  compensation 
provisions  based  on  their  relationship  to 
buildings  that  are  accessible  to  the 
public.  This  group  of  permanently 
affixed  appurtenant  structvuBs  is 
described  in  25  Pa.  Code  89.142a(fl(l)(i). 
The  proposed  description  includes  that 
same  structure  types  identified  in  25  Pa. 
Code  89.142a(0(l)(iii).  but  retains  the 
requirement  for  attachment  to  the  land 
surface.  The  proposed  change  preserves 
an  aspect  of  Permsylvania's  program, 
which  is  outside  the  scope  of  the 
Federal  regulations. 

In  this  submission,  PADEP  asserts 
that  the  proposed  changes  will  ensure 
that  Peiuisylvania's  subsidence  damage 
repair  and  compensation  provisions 
apply  to  all  structures  that  fall  within 
the  scope  of  the  Federal  term  "occupied 
residential  dwelling  and  structures 
related  thereto."  PADEP  proposes  that  . 
this  will  satisfy  the  requirement  in  30 
CFR938.16(fffffl. 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  is  proposing  to 
delete  the  term  "permanently  affixed 
appurtenant  structures"  and  its 
associated  definition  from  25  Pa.  Code 
89.5. 

PADEP  is  also  proposing  to  amend  25 
Pa.  Code  89.142a(f)(l)(i)  and  (iii)  to 
distinguish  between  appurtenant 
sfructures  covered  by  EPAct  and  other 
appurtenant  structures  covered 
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exclusively  by  BMSLCA.  The  proposed 
changes  are  as  follows: 

89.142a.  Subsidence  control:  performance 
standards. 

*  •         •         *         • 

(f)  Repair  of  damage  to  structures. 

(1)  Repair  or  compensation  for  damage  to 
certain  structures.  Whenever  underground 
mining  operations  conducted  on  or  after 
August  21, 1994.  cause  damage  to  any  of  the 
structures  listed  in  subparagraphs  (iHv),  the 
'  operator  responsible  for  extracting  the  coal 
shall  promptly  and  fully  rehabilitate,  restore, 
replace  or  compensate  the  owner  for  material 
damage  to  the  structures  resulting  from  the 
subsidence  unless  the  operator  demonstrates 
to  the  Department's  satisfaction  that  one  of 
the  provisions  of  section  89.144a  (relating  to 
subsidence  control:  relief  from  responsibility) 
relieves  the  operator  of  responsibility. 

(i)  Buildings  that  are  accessible  to  the 
public  including,  but  not  limited  to, 
commercial,  industrial  and  recreational 
buildings  and  all  structures  that  are  securely 
attached  to  the  land  surface  and  adjunct  to 
or  used  in  conjunction  with  these  buildings, 
including,  garages;  storage  sheds  and  bams; 
greenhouses  and  related  buildings;  customer- 
owned  utilities  and  cables;  fences  and  other 
enclosures;  retaining  walls;  paved  or 
improved  patios;  walks  and  driveways;  septic 
sewage  treatment  facilities;  inground 
swimming  pools,  and  lot  drainage  and  lawn 
and  garden  irrigation  systems. 

*  -      *         *   ,      •         • 

(iii)  Dwellings  which  are  used  for  human 
habitation  and  permanently  afHxed 
appurtenant  structures  or  improvements.  In 
the  context  of  this  paragraph,  the  phrase 
permanently  afflxed  appurtenant  structures 
and  improvements  includes,  but  is  not 
limited  to,  structures  adjunct  to  or  used  in 
conjunction  with  dwellings,  such  as  but  not 
limited  to,  garages;  storage  sheds  and  bams; 
greenhouses  and  related  buildings;  customer- 
owned  utilities  and  cables;  fences  and  other 
enclosures;  retaining  walls;  paved  or 
improved  patios:  walks  and  driveways;  septic 
sewage  treatment  facilities;  inground 
swimming  pools,  and  lot  drainage  and  lawn 
and  garden  irrigation  systems. 

*  •         *         *         * 

Regulation  at  30  CFR  938.16(ggggg). 
Amendment  Required  by  December  27, 
2001 ,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.141(d)(3)  to  expand  its 
requirement  that  subsidence  control 
plans  include  descriptions  of  the 
measures  to  be  taken  to  prevent  material 
damage  to  dwellings  and  related 
structures  and  noncommercial  buildings 
when  mining  methods  do  not  result  in 
planned  subsidence. 

Discussion:  Section  89.141(d)(3) 
requires  descriptions  of  meastires  to  be 
taken  to  ensure  that  subsidence  will  not 
cause  material  damage  to,  or  reduce  the 
reasonably  foreseeable  uses  of,  public 
buildings  and  facilities,  churches, 
schools,  hospitals,  impoundments  with 
storage  capacities  of  20  acre-feet  or 


mdre,  bodies  of  water  with  volumes  of 
20  acre-fee|  or  more,  and  bodies  of  water 
and  aquifers  that  serve  as  significant 
sources  to  public  water  supply  systems. 
It  also  listsjvarious  measures  that  may 
be  used  to  comply  with  this 
requirement.  Section  89.141(d)(3) 
reflects  tha  provisions  of  section  9,l(c) 
of  the  BMSJLCA  and  is  the  State 
coimterpart  to  30  CFR  817.121(d). 

In  the  D^ember  27,  2001,  final  rule, 
OSM  stated  that  this  subsection  requires 
that,  for  eai  :h  structure  and  feattire,  or 
class  of  stn  ictures  and  features, 
described  i  a  25  Pa.  Code  89.142a(c) 
(which  inc  udes  public  buildings  and 
facilities,  churches,  schools,  hospitals, 
certain  siz«  d  impoundments  and  bodies 
of  water,  ai  id  bodies  of  water  or  aquifers 
which  serv  j  as  a  significant  source  to  a 
public  wat(  ir  supply  system),  there  must 
be  a  descri  ition  of  the  measures  to  be 
taken  to  en  iure  that  subsidence  will  not 
cause  material  damage  to,  or  reduce  the 
reasonably  foreseeable  uses  of,  the 
structures  (  r  features.  The  Federal  rule 
at  30  CFR  3  84.20(b)(5)  requires  for  non- 
planned  su  isidence  a  description  of 
measures  tl^at  will  be  taken  to  prevent 
or  minimize  subsidence  and 
subsidence  related  damage.  The  Federal 
rule  does  not  limit  the  descriptions  to 
specific  structures  or  features,  while 
Pennsylvai  ia's  regulation  does  limit  the 
description  to  specified  structures  and 
features.  Tl  erefore,  OSM  noted  that  to 
the  extent  t  lat  the  description  is  not  all- 
inclusive  (far  example,  dwellings, 
buildings  a  xessible  to  the  public,  and 
noncomme  cial  buildings  customarily 
used  by  the  public  would  not  be 
included),  'ADEP  must  amend  its 
program  to  srovide  the  protection  of  30 
CFR  784.20  b)(5). 

In  this  su  amission,  PADEP  proposes 
extensive  c  langes  to  25  Pa.  Code 
89.141(d)  alid  25  Pa.  Code  89.142a(d)  to 
address  OS  vl's  concern  and  to  more 
clearly  dist  nguish  between 
requiremen  ts  pertaining  to  mining  that 
results  in  p  anned  subsidence  versus 
mining  that  does  not  result  in  planned 
subsidence.  The  proposed  amendments 
establish  different  approaches  to 
protecting  Noncommercial  buildings, 

d  related  structures  (EPAct 
epending  on  the  type  of 
perator  plans  to  use.  If  plans 
ing  that  does  not  result  in 
planned  subsidence,  an  operator  must 
take  measuies  to  prevent  subsidence 


dwellings 
structures) 
mining  an 
involve  mi 


that  would 


:ause  material  damage  to 


EPAct  struc  tures.  If  plans  involve 
mining  that  is  projected  to  result  in 
planned  su  tsidence,  an  operator  must 
develop  his  plans  around  alternate 
measures,  v  'hich  are  described  in  the 
discussion  mder  30  CFR 
938.16(hhh  ih). 


The  proposed  amendments  also 
include  an  editorial  change  relating  to 
descriptions  of  measures  for  protecting 
public  buildings  and  facilities, 
churches,  schools,  hospitals, 
impoundments  with  storage  capacities 
of  20  acre-feet  or  more,  bodies  of  water 
with  volume  of  20  acre-ft  or  more,  and 
aquifers  and  bodies  of  water  that  serve 
as  significant  sources  to  public  water 
supply  systems.  The  amendment  deletes 
the  partial  list  of  measures  in  existing  25 
Pa.  Code  89.141(d)(3).  This  change 
ensvu^s  that  applicants  will  consider  the 
full  list  of  measvu«s  in  25  Pa.  Code 
89.142a(c)  when  preparing  plans  for 
mining  beneath  or  adjacent  to  these 
structures. 

Dimng  the  joint  meeting  process, 
PADEP  noted  that  there  is  an 
inconsistency  in  the  Federal  regulations 
at  30  CFR  784.20  with  respect  to 
preventing  material  damage  when  using 
methods  of  mining  that  do  not  result  in 
planned  subsidence.  In  describing  the 
contents  of  subsidence  control  plans,  30 
CFR  784.20(a)(5)  indicates  that  the 
standard  is  to  "prevent  or  minimize" 
damage.  By  contrast,  30  CFR  817.121 
(relating  to  subsidence  control 
performance  standards)  indicates  the 
standard  is  to  "prevent"  damage.  OSM 
advised  that  the  requirement  to  prevent 
material  damage  when  using  methods 
that  do  not  result  in  planned  subsidence 
is  based  on  section  516  of  SMCRA, 
which  uses  the  term  "prevent"  and 
requested  that  PADEP  use  this  standard 
in  amending  its  regulations. 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  to  address 
OSM's  concerns  through  amendments  to 
25  Pa.  Code  89.141(d)(3)  and  25  Pa. 
Code  89.142a(d).  Proposed  changes  are 
as  follows: 

89.141.  Subsidence  control:  application 
requirements. 

*  *         *         *         * 

(d)  Subsidence  control  plan.  The  permit 
application  shall  include  a  subsidence 
control  plan  which  describes  the  measures  to 
be  taken  to  control  subsidence  effects  from 
the  proposed  underground  mining 
operations.  The  plan  shall  address  the  area  in 
which  structures,  facilities  or  features  may  be 
materially  damaged  by  mine  subsidence.  At 
a  minimum,  the  plan  shall  address  all  areas 
with  a  30°  angle  of  draw  of  underground 
mining  operations  which  will  occur  during 
the  5-year  term  of  the  permit.  The  subsidence 
control  plan  shall  include  the  following 
information: 

*  *         ♦         *         « 

(3)  For  each  structure  and  feature,  or  class 
of  structures  and  features,  described  in  25  Pa. 
Code  89.142a(c)  (relating  to  subsidence 
control:  performance  standards),  a  detailed 
description  of  the  measures  to  be  taken  to 
ensure  that  subsidence  will  not  cause 
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material  damage  to,  or  reduce  the  reasonably 
foreseeable  uses  of  the  structures  or  features. 

(4)  A  description  of  the  anticipated  effects 
of  planned  subsidence,  if  any. 

(5)  A  description  of  the  measures  to  be 
taken  to  correct  any  subsidence-related 
material  damage  to  the  surface  land. 

(6)  A  description  of  the  measures  to  be 
taken  to  prevent  irreparable  damage  to  the 
structures  enumerated  in  25  Pa.  Code 
89.142a(f)(l)(iiiHv),  if  the  stnacture  owner 
does  not  consent  to  the  damage. 

(7)  A  description  of  the  monitoring,  if  any, 
the  operator  will  perform  to  determine  the 
occurrence  and  extent  of  subsidence  so  that, 
when  appropriate,  other  measures  can  be 
taken  to  prevent  or  reduce  or  correct  damage 
in  accordance  with  89.142a(e)  and  (f). 

(8)  A  description  of  the  measures  to  be 
taken  to  maximize  mine  stability  and 
maintain  the  value  and  reasonably 
foreseeable  use  of  the  surface  land. 

(9)  For  EPAct  structures  other  than 
noncommercial  buildings  protected  under 
89.l42a(c),  a  description  of  the  methods  to  be 
employed  in  areas  of  planned  subsidence  to 
minimize  damage  or  otherwise  comply  with 
the  requirements  of  89.142a(d)(l)(i). 

(10)  For  EPAct  structures  other  than 
noncommercial  buildings  protected  under 
89.142a(c),  a  description  of  the  subsidence 
control  measures  to  be  taken  in  accordance 
with  89.142a{d)(l)(ii)  to  prevent  subsidence 
and  subsidence-related  damage  in  areas 
where  underground  mining  operations  are 
not  projected  to  result  in  planned 
subsidence. 

(Paragraphs  11  and  12  will  be 
renumbered.) 

89.142a.  Subsidence  control:  performance 
standards. 
***** 

(d)  Protection  of  certain  EPAct  structures 
and  agricultural  structures. 

(1)  For  EPAct  structures  other  than 
noncommercial  buildings  protected  under 
subsection  (c): 

(i)  If  an  operator  employs  mining 
technology  that  provides  for  planned 
subsidence  in  a  predictable  and  controlled 
manner,  the  operator  shall  take  necessary  and 
prudent  measures,  consistent  with  the 
mining  method  employed,  to  minimize 
material  damage  to  the  extent  technologically 
and  economically  feasible  to  the  structure, 
except  where  one  of  the  following  applies: 

(A)  The  structure  owner  has  consented,  in 
writing,  to  allow  material  damage. 

(B)  The  costs  of  such  measures  would 
exceed  the  anticipated  cost  of  repairs  and  the 
anticipated  damage  will  not  constitute  a 
threat  to  health  or  safety. 

(ii)  If  an  operator  employs  mining 
technology  that  does  not  result  in  planned 
subsidence  in  a  predictable  and  controlled 
manner,  the  operator  shall  adopt  measures 
consistent  with  known  technology  to  prevent 
subsidence  and  subsidence-related  damage  to 
the  extent  technologically  and  economically 
feasible  to  the  structure.  Measures  may 
include,  but  are  not  limited  to: 

(A)  Backstowing  or  backfilling  of  voids. 

(B)  Leaving  support  pillars  of  coal. 

(C)  Leaving  areas  in  which  no  coal  is 
removed,  including  a  description  of  the 
overlying  area  to  be  protected  by  leaving  coal 
in  place. 


P)  Taking  measures  on  the  surface  to 
prevent  or  minimize  material  damage  or 
diminution  in  value  of  the  surface. 

(E)  Other  measures  approved  by  the 
Department. 


(3)  Nothing  in  paragraphs  (1)  or  (2)  shall 
be  construed  to  prohibit  planned  subsidence 
in  a  predictable  and  controlled  manner  or  the 
standard  method  of  room  and  pillar  mining. 

*         •         •         •         • 

Regulation  at  30  CFR  938.16(hhhhh). 
Amendment  Required  by  December  27, 
2001.  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.141(d)(6)  to  require  subsidence 
control  plans  to  include  descriptions  of 
the  measures  to  be  taken  to  minimize 
material  damage  to  dwellings  and 
related  structures  and  noncommercial 
•buildings  when  mining  methods  are 
projected  to  result  in  planned 
subsidence. 

Discussion:  Section  25  Pa.  Code 
89.141(d)(6)  requires  a  description  of 
the  measures  to  be  taken  to  prevent 
irreparable  damage  to  structures 
eniunerated  in  25  Pa.  Code 
89.142a(f)(l){iiiHv)  (i.e.,  occupied 
residential  dwellings  and  related 
structxires  and  certain  agrictdtural 
structures).  In  the  December  27,  2001, 
final  rule,  OSM  found  that  while  this 
regulation  addresses  situations  where 
irreparable  damage  is  predicted,  it  does 
not  address  situations  where  EPAct 
structures  may  suffer  material  damage. 
OSM  noted  that  30  CFR  784.20(b)(5)  and 
(7)  require  descriptions  of  measures  to 
prevent  or  minimize  material  damage  to 
EPAct  structures  depending  on  the  type 
of  proposed  mining.  OSM  further  stated 
that  the  required  protection  is  not 
provided  in  other  parts  of  Pennsylvania 
law  or  regulation. 

To  address  this  difference,  OSM 
directed  PADEP  to  amend  25  Pa.  Code 
89.141(d)(6)  to  incorporate  the  Federal 
requirements  in  30  CFR  784.20(b)(5)  and 
(7).  Paragraph  (b)(5)  requires  a 
description  of  the  measures  to  be  taken 
to  prevent  subsidence  damage  to  EPAct 
structtures  in  situations  where  mining 
wiU  not  result  in  planned  subsidence. 
Paragraph  (b)(7)  requires,  with  certain 
exceptions,  a  description  of  the 
measures  to  be  taken  to  minimize 
damage  to  EPAct  structures  in  situations 
where  mining  is  projected  to  result  in 
planned  subsidence. 

In  response  to  OSM's  concern,  PADEP 
has  proposed  extensive  amendments  to 
25  Pa.  Code  89.141(d)  and  25  Pa.  Code 
89.142a(d).  These  dianges,  which  are 
also  discussed  imder  30  CFR 
938.16(ggggg),  require  subsidence 
control  plans  to  include  descriptions  of 
the  measures  to  be  taken  when  planned 
subsidence  is  projected  to  result  in 


material  damage  to  an  EPAct  structure. 
The  measures,  which  are  described  in 
25  Pa.  Code  89.142a(d),  include  taking 
measures  to  minimize  damage  to  the 
jxtent  technologically  and  economically 
feasible;  obtaining  the  landowner's 
consent  to  allow  damage;  and  evaluating 
the  need  for  damage  minimisation 
measures  based  on  cost,  health  and 
safety  considerations. 

PADEP' s  Proposed  Resolution:  In  this 
submission,  PADEP  is  proposing 
amendments  to  25  Pa.  Code  89.141(d) 
and  89. 142a(d)  that  will  make 
Pennsylvania's  requirements  no  less 
effective  than  Federal  requirements  in 
regard  to  the  protection  of  EPAct 
structures.  These  amendments  are 
presented  in  the  proposed  resolution  to 
30  CFR  938.16{ggggg).  PADEP  maintains 
that  the  proposed  amendments  will 
satisfy  the  required  amendment  at  30 
CFR  938.16(hhhhh). 

Regulation  at  30  CFR  938.16(001). 
Amendment  Required  by  December  27, 
2001 ,  Federal  Register  NoUce:  OSM 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.142a(c)(3)  (regarding  public 
buildings  and  facilities,  churches, 
schools,  hospitals,  impoimdments  Mdth 
a  storage  capacities  of  20  acre-feet  or 
more,  bodies  of  water  with  volumes  of 
20  acre-feet  or  more,  and  aquifers  or 
bodies  of  water  that  serve  as  significant 
sources  for  public  water  supply 
systems)  to  make  it  as  effective  as  30 
CFR  817.121(e),  which  imposes  on  the 
regulatory  authority  the  obligation  to 
require  permittees  to  modify  subsidence 
control  plans  to  enstue  the  prevention 
of  further  material  damage  in  the  cases 
where  the  initial  plan  or  operator's 
actions  fail  and  provides  the  authority 
to  suspend  mining  until  such  a  plan  is 
approved. 

Discussion:  Subsection  89.142a(c)(3) 
states  that  if  the  measures  implemented 
by  the  operator  cause  material  damage 
to  or  reduce  the  reasonably  foreseeable 
use  of  structures  or  features  listed  in 
paragraph  (1),  PADEP  will  impose    , 
additional  measures  to  minimize  the 
potential  for  these  effects.  In  the 
December  27,  2001,  final  rule,  OSM 
indicated  that  30  CFR  817.121(e) 
imposes  on  the  regulatory  authorify  the 
obligation  to  require  a  permittee  to 
modify  its  subsidence  control  plan  to 
ensure  the  prevention  of  further 
material  damage  in  the  cases  where  the 
initial  plan  or  the  operator's  actions  fail. 
In  addition,  30  CFR  817.121(e)  provides 
the  authority  to  suspend  mining  imtil 
such  a  plan  is  approved.  Pennsylvania 
did  not  establish  that  the  regulations  at 
25  Pa.  Code  89.142a(c)(3)  allow  it  the 
discretion  to  suspend  mining  until  the 
operator's  subsidence  control  plan 
ensures  the  prevention  of  further 
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material  damage.  OSM  concluded  by 
indicating  that  Pennsylvania's 
regulation  merely  reqiiires  additional 
measures  to  minimize  the  e£fects,  but 
does  not  give  Pennsylvania  the  option  to 
stop  the  mining  until  it  reviews  the 
additional  measures  and  determines 
that  the  measures  will  minimize  the 
effects. 

In  this  submission,  PADEP  proposes 
to  amend  25  Pa.  Code  89.142a(c)(3)  to 
incorporate  the  provisions  requested  by 
OSM.  PADEP  asserts  that  these  changes 
will  make  Pennsylvania's  program  as 
effective  as  the  Federal  program  in 
dealing  with  situations  where  approved 
measures  fail  to  prevent  material 
damage  or  reduce  the  reasonably 
foreseeable  use  of  public  buildings  and 
facilities,  churches,  schools,  hospitals, 
impoundments  with  a  storage  capacities 
of  20  acre-feet  or  more,  bodies  of  water 
with  volumes  of  20  acre-feet  or  more, 
and  aquifers  or  bodies  of  water  that 
serve  as  significant  sources  for  public 
water  supply  systems.  PADEP  also  notes 
that  the  structiires  or  features  addressed 
by  this  regulation  are  the  same  as  those 
addressed  by  30  CFR  817.121(d)  and  (e). 
PADEP  maintains  that  no  changes  to  the 
BMSLCA  are  necessary  to  accommodate 
this  regulation  change. 

PADEP's  Proposed  Resolution:  In  \ius 
submission,  PADEP  proposes  to  amend 
25  Pa.  Code  89.142a(c)(3)  in  the 
following  manner. 

89.142a.  Subsidence  control:  performance 
standards. 

***** 

(c)  Restrictions  on  underground  mining. 
***** 

(3)  If  the  measures  implemented  by  the 
operator  cause  material  damage  or  reduce  the 
reasonably  foreseeable  use  of  the  structures 
or  features  listed  in  paragraph  (1),  the 
Department  may  suspend  mining  under  or 
adjacent  to  these  structures  or  features  until 
the  subsidence  control  plan  is  modified  to 
ensure  prevention  of  further  material  damage 
to  these  facilities  or  features. 

Regulation  at  30  CFR  938.16(jjjjj). 
Amendment  Required  by  December  27, 
2001.  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.142a(d)  to  ensure  the 
prevention  of  material  damage  to 
occupied  residential  dwellings  and 
commimity  or  institutional  buildings 
(i.e.,  EPAct  structures)  in  areas  where 
mining  is  not  projected  to  result  in 
plaimed  subsidence. 

Discussion:  Subsection  89.142a(d) 
provides  that  if  a  proposed  mining 
technique  or  extraction  ratio  will  result 
in  irreparable  damage  to  certain 
structures  (dwellings,  bams,  silos,  and 
permanently  affixed  agricultural 
structures  greater  than  500  sq.  ft.  in 
area),  the  operator  may  not  use  the 


Federal  Register /Vol.  68.  No.  H3/ Monday,  September  22,  2003 /Proposed  Rules 


technique  br  extraction  ratio  unless  the 
building  o  vner,  prior  to  mining, 
consents  ti  the  mining  or  the  operator 
takes  measures  to  minimize  or  reduce 
impacts  resulting  from  subsidence.  In 
the  December  27,  2001,  final  rule,  OSM 
found  that|the  Federal  regulations  do 
not  provide  for  an  irreparable  damage 
standard  and  while  the  provisions  of  25 
Pa.  Code  8  ).142a(d)  are  no  less  effective 
than  the  F)  deral  regulations  regarding 
structures  n  danger  of  being  irreparably 
damaged,  ^e  requirements  are  less 
effective  in  regard  to  structures  that  may 
be  materia  ly  damaged  because  it 
provides  n )  protection  for  those 
structures. 

In  this  SI  bmission,  PADEP  proposes 
to  address  DSM's  concern  by  amending 
25  Pa.  Cod^  89.142a(d)  to  require  the 
preventioa  of  material  damage  in  cases 
where  opetators  use  mining  methods 
that  are  not  projected  to  result  in 
planned  subsidence.  PADEP  asserts  that 
this  will  mike  Pennsylvania's 
regulations  no  less  effective  than  the 
Federal  re§  ulations  in  regard  to  the 
protection  if  EPAct  structiu^s. 

PADEP' &  Proposed  Resolution:  In  this 
submissioi ,  PADEP  is  proposing 
amendments  to  25  Pa.  Code  89.142a(d) 
that  it  mail  itains  will  address  the 
requiremei  t  in  30  CFR  938.16(jjjjj). 
These  chai  ges  are  described  in  the 
response  tc  30  CFR  938.16(ggggg). 

Regulatii  m  at  30  CFR  938A6lti±kk). 
Amendmei  \t  Required  by  December  27, 
2001 ,  Fedei  al  Register  Notice:  OSM 
directed  Pe  onsylvania  to  amend  25  Pa. 
Code  89.14  2a(f)(l)  to  secure  prompt 
repair  or  cc  mpensation  to  landowners. 
OSM  made  a  similar  requirement  at 
938.16(tttt)  in  regard  to  section  5.4  of 
the  BMSLCA. 

Discussion:  See  discussion  under  30 
CFR  938.19(tttt)  in  regard  to  section  5.4 
oftheBM^CA. 

PADEP' s\Proposed  Resolution:  In  this 
submission,  PADEP  proposes  to  amend 
25  Pa.  Cod*  89.142a(f)(l)  as  shown 
under  30  CTR  938.16(tttt).  PADEP 
maintains  ^at  these  proposed  changes 
will  also  sakisfy  the  requirement  in  30 
CFR938.18(kkkkk). 

Regulation  at  30  CFR  938.16(11111). 
Amendmeift  Required  by  December  27, 
2001.  Federal  Register  Notice:  OSM 
directed  Pekmsylvania  to  amend  section 
25  Pa.  Codr  89.142a(f)(l)(iii)  to  remove 
the  phrase,  "in  place  on  the  effective 
date  of  this  section  or  on  the  date  of  first 


publicatioE 


of  the  application  for  a  Mine 


Activity  Pe  mit  or  a  five-year  renewal 
thereof  for  he  operations  in  question 
and  within  the  boundary  of  the  entire 
mine  as  de  licted  in  said  application." 
Discussii  n:  This  section  is  similar  to 
section  5.4  a)(3)  of  the  BMSLCA.  See 
discussion  imder  30  CFR  938.16(uuuu). 


PADEP's  Proposed  Resolution:  In  this 
submission.  PADEP  proposes  to  amend 
25  Pa.  Code  89.142a(f)(l)(iii)  as  shown 
in  the  proposed  resolution  to  30  CFR 
938.16(uuuu}.  PADEP  asserts  that  this 
will  also  satisfy  the  required 
amendment  at  30  CFR  938.16(11111).  In 
order  for  this  change  to  become 
effective,  PADEP  contends  that  OSM 
must  supersede  the  language  in  section 
5.4(a)(3)  of  BMSLCA  which  serves  as  a 
basis  for  this  qualification.  The  nile 
proposing  to  supersede  this  portion  of 
BMSLCA  is  located  elsewhere  in  this 
Federal  Register  issue. 

Regulation  at  30  CFR 
938.16(mmmmm).  Amendment 
Required  by  December  27,  2001,  Federal 
Register  Notice:  OSM  directed 
Pennsylvania  to  amend  25  Pa.  Code 
89.142a(g)(l)  to  require  that  all 
underground  mining  activities  be 
conducted  in  a  manner  consistent  with 
30  CFR  817.180. 

Discussion;  Section  89.142a(g)(l) 
protects  utilities  from  adverse  effects 
caused  by  "underground  mining."  In 
the  December  27,  2001,  final  rule,  OSM 
observed  that  "underground  mining"  is 
defined  in  Pennsylvania's  regulations  as 
the  extraction  of  coal  in  an  underground 
mine.  The  Federal  rule  at  30  CFR 
817.180  requires  that  all  underground 
mining  activities,  not  just  underground 
mining,  must  be  plaimed  and  conducted 
in  a  manner  that  minimizes  damage, 
destruction  or  disruption  in  services 
provided  by  utilities.  In  the  December 
27,  2001,  final  rule,  OSM  found  that  the 
Federal  rule  is  more  inclusive  of  the 
activities  that  must  be  conducted  in  a 
manner  that  minimizes  damage, 
destruction  or  disruption  in  services. 

In  response  to  the  required 
amendment,  PADEP  is  proposing  to 
revise  25  Pa.  Code  89.142a(g)(l)  to 
replace  the  term  "underground  mining" 
with  "undergroimd  mining  operations." 
PADEP  maintains  that  this  change,  in 
combination  with  the  protections 
already  provided  under  existing  25  Pa. 
Code  89.67  (relating  to  support 
facilities),  defines  a  scope  of  coverage 
equivalent  to  .that  in  30  CFR  817.180. 

The  proposal  to  replace  the  term 
"imdergroimd  mining"  with 
"underground  mining  operations"  will 
extend  the  scope  of  25  Pa.  Code 
89.142a(g)(l)  to  include  effects  arising 
from  any  activities  that  take  place  in  3ie 
subsurface  parts  of  an  underground 
mine.  The  term  "underground  mining 
operations,"  which  is  defined  in  25  Pa. 
Code  89.5,  includes  underground 
construction,  operation  and  reclamation 
of  shafts,  adits,  support  facilities  located 
undergroimd,  in  situ  processing  and 
underground  mining,  hauling,  storage 
and  blasting.  The  term  effectively 
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captures  all  activities  included  in 
paragraph  (b)  of  the  Federal  definition 
of  "underground  mining  activities"  in 
30  CFR  701.5. 

In  this  submission,  Pennsylvania 
indicated  that  its  existing  regulation  at 
25  Pa.  Code  89.67(b)  sets  forth  utility 
protection  requirements  that  apply  to 
activities  at  surface  sites  used  in 
connection  with  underground  mines. 
Section  89.67(b)  uses  the  term  "surface 
mining  activities"  to  describe  the  range 
of  activities  that  fall  within  the  scope  of 
utility  protection  requirements.  The 
term  "surface  mining  activities"  is 
defined  in  §  86.1  to  include  all  surface 
activity  connected  with  imderground 
mining.  This,  in  effect,  includes  all 
activities  that  fall  within  the  scope  of 
paragraph  (a)  of  the  Federal  definition  of 
"underground  mining  activities." 

Together,  Pennsylvania  maintains  that 
the  provisions  of  existing  25  Pa.  Code 
89.67(b)  and  the  provisions  of  proposed 
25  Pa.  Code  89.142a(g)(l)  cover  all 
activities  included  within  the  scope  of 
the  Federal  term  "underground  >nining 
activities."  In  addition,  both  25  Pa.  Code 
89.67(b)  and  89.142a(g)(l)  require  an 
operator  to  conduct  activities  in  a 
maimer  that  minimizes  damage, 
destruction  or  disruption  in  services 
provided  by  oil,  gas  and  water  wells;  oil, 
gas  and  coal  slurry  pipelines;  railroads; 
electric  and  telephone  lines;  and  water 
and  sewerage  lines  which  pass  under, 
over,  or  through  the  permit  area,  unless 
otherwise  approved  by  the  owner  of  the 
facilities  and  the  Department. 
Pennsylvania  maintains  that  the 
protection  provided  by  25  Pa.  Code 
89.67(b)  and  89.142a(g)  is  therefore  as 
effective  as  that  provided  by  30  CFR 
817.180. 

In  this  submission,  PADEP  asserts 
that  the  requirement  in  30  CFR 
938.16(mmmmm)  can  be  fully  satisfied 
by  amending  §  89.142a(g)(l)  to  make 
protection  requirements  applicable  to 
all  "underground  mining  operations." 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  that  we 
accept  the  following  proposed  changes 
to  25  Pa.  Code  89.142a(g)(l)  as  fulfilling 
the  requirement  in  30  CFR 
938.16(mnimnmi). 

89.142a.  Subsidence  control:  performance 
standards. 

***** 

(g)  Protection  of  utilities. 

(1)  Underground  mining  operations  shall 
he  planned  and  conducted  in  a  manner 
which  minimizes  damage,  destruction  or 
disruption  in  services  provided  by  oil,  gas 
and  water  wells;  oil,  gas  and  coal  slurry 
pipelines;  rail  lines;  electric  and  telephone 
lines;  and  water  and  sewerage  lines  which 
pass  under,  over,  or  through  the  permit  area, 


unless  otherwise  approved  by  the  owner  of 
the  facilities  and  the  Department. 


Regulation  at  30  CFR  938.16lnnnnn). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  the 
phrase  from  25  Pa.  Code  89.143a{c)  that 
states,  "*   *  *  within  6  months  of  the 
date  that  the  building  owner  sent  the 
operator  notification  of  subsidence 
damage  to  the  structure  *  *   *" 
Additionally,  the  amendment  must 
remove  the  phrase,  "within  2  years  of 
the  date  damage  to  the  structure 
occurred."  OSM  made  a  similar 
requirement  at  30  CFR  938.16(xxx*) 
with  regard  to  section  5.5(b)  of  the 
BMSLCA. 

Discussion:  See  discussion  and 
proposed  resolution  under  30  CFR 
938.16(xxxx),  including  proposed 
amendments  to  25  Pa.  Code  89.143a(c). 

PADEP's  Proposed  Resolution:  See 
PADEP's  proposed  regulatory 
amendment  and  OSM  supersession 
action  described  under  30  CFR 
938.16(xxxx).  PADEP  maintains  that 
these  changes  satisfy  the  required 
amendment  at  30  CFR  938.16(nnnnn). 

Regulation  at  30  CFR  938.16(ooooo). 
Amendment  Required  by  December  27, 
2001.  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  the 
sentences  from  25  Pa.  Code 
89.143a{d)(3)  that  state,  "*   *   *  within 
6  months  of  the  date  of  issuance  of  the 
order.  The  Department  may  allow  more 
than  6  months  if  the  Department  finds 
that  further  damage  may  occur  to  the 
same  structure  as  a  result  of  additional 
subsidence."  OSM  made  a  similar 
requirement  at  30  CFR  938.16(yyyy) 
with  regard  to  section  5.5(c)  of  the 
BMSLCA. 

Discussion:  See  discussion  under  30 
CFR  938.16(yyyy). 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  to  amend 
25  Pa.  Code  89.143a(d)(3)  as  shown 
under  30  CFR  938.16(yyyy).  PADEP 
asserts  that  this  satisfies  the  required 
amendment  at  30  CFR  938.16(ooooo). 

Regulation  at  30  CFR  938.16(ppppp). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  25  Pa. 
Code  89.144(a)(1).  which  provides  a 
waiver  of  liability  that  is  inconsistent 
with  Federal  regulations. 

Discussion:  This  is  the  same  issue  that 
was  raised  under  30  CFR  938.16(vvw) 
in  regard  to  section  5.4(c)  of  BMSLCA. 
In  this  submission,  PADEP  agreed  to 
restrict  this  waiver  so  it  cannot  be  raised 
in  cases  involving  EPAct  structures. 

PADEP's  Proposed  Resolution:  See 
proposed  regulatory  amendment  and 


OSM  supersession  described  under  30 
CFR  938.16(ww).  PADEP  asserts  that 
this  satisfies  the  required  amendment 
under  OSM  Rule  30  CFR  938.16(ppppp). 

Regulation  at  30  CFR  938.1 6(qqqqq). 
Amendment  Required  by  December  27. 
2001 .  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  25  Pa; 
Code  89.145a(a)(l)  to  address  three 
concerns  regarding  the  performance  of 
premining  water  supply  surveys. 

Discussion:  Section  25  Pa.  Code 
89.145a(a)(l)  establishes  requirements 
relating  to  the  performance  of  premining 
water  supply  surveys.  In  the  Ctecember 
27,  2001,  final  rule,  OSM  had  three 
concerns  regarding  the  requirements  of 
this  section:  (1)  It  provides  that  survey 
information  must  only  be  obtained  to 
the  extent  that  it  can  be  collected 
without  extraordinary  efforts  or  the 
expenditure  of  excessive  sums  of 
money;  (2)  It  allows  premining  surveys 
to  be  delayed  until  mining  advances 
within  1 ,000  feet  of  a  water  supply;  and 
(3)  It  does  not  indicate  how 
Pennsylvania's  premining  survey 
requirements  comply  with  30  CFR 
784.20(a)(3)  relating  to  the  submission 
of  survey  results  for  all  EPAct  water 
supplies  at  the  time  of  permit 
application. 

Regarding  limitations  on  collection  of 
premining  survey  information,  OSM 
observed  that  25  Pa.  Code  89.145a(a)(l) 
provides  that  survey  information  is 
required  only  to  the  extent  that  it  can  be 
collected  without  extraordinary  efforts 
or  expenditures  of  excessive  sums  of 
money.  OSM  further  observed  that  the 
Federal  regulations  require  the 
collection  of  survey  information  without 
regard  to  the  level  of  effort  or  expense 
involved  in  obtaining  the  information. 
Based  on  its  analysis,  OSM  directed 
PADEP  to  amend  25  Pa.  Code 
89.145a(a)(l)  to  clarify  that  the 
requirement  to  collect  survey 
information  to  the  extent  that  collection 
can  be  accomplished  without 
extraordinary  efforts  or  expenditures  of 
excessive  sums  of  money,  is  only 
applicable  when  it  applies  to 
inconveniencing  landowners. 

In  this  submission,  PADEP  proposes 
to  address  OSM's  requirement  by 
amending  25  Pa.  Code  89.145a(a)(l)  to 
replace  the  condition  relating  to 
"extraordinary  efforts  or  excessive  sums 
of  money"  with  a  condition  relation  to 
"excessive  inconvenience  to  the 
landowner."  Under  the  amended 
regulation,  an  operator  would  be 
required  to  collect  all  survey 
information  listed  in  subparagraphs  (i)- 
(v)  to  the  extent  that  collection  could  be 
accomplished  without  excessive 
inconvenience  to  a  property  owner.  The 
proposed  amendment  would  relieve  an 
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operator  of  the  obligation  to  collect 
information  that  would  clearly  result  in 
an  excessive  inconvenience  to  a 
landowner.  An  example  of  an  excessive 
inconvenience  would  be  the  need  to 
demolish  part  of  a  dwelling  to  access  a 
well  for  water  level  measurement. 
Lesser  inconveniences,  such  as  the  need 
to  pump  a  well  for  several  hours  or  the 
need  to  disconnect  treatment  systems 
for  purposes  of  quality  sampling,  would 
not  normaljy  qualify  as  excessive. 

Regarding  the  concern  on  use  of  the 
1,000-foot  distance  parameter,  OSM 
disapproved  the  provision  allowing 
mining  to  advance  to  within  1 ,000  feet 
of  a  water  supply  before  the  completion 
of  the  premining  survey.  OSM  reasoned 
that  mining-related  effects  could  occur 
at  distances  greater  than  1,000  feet  and 
that  delaying  surveys  to  the  time  mining 
advances  to  within  the  1,000-foot 
distance  could  result  in  data  that  does 
not  accurately  reflect  premining 
conditions. 

In  this  submission,  PADEP  also 
4proposes  to  address  OSM's  concern  by 
amending  25  Pa.  Code  89.145a(a)(l)  to 
remove  the  1,000-foot  criterion  and 
clarify  the  requirement  to  collect 
premining  survey  information  prior  to 
the  time  a  water  supply  is  susceptible  to 
mining-related  effects.  The 
determination  of  when  surveys  must  be 
completed  will  be  determined  by 
PADEP  technical  staff  based  on 
information  in  the  permit  application, 
PADEP  database  information  relating  to 
the  distances  at  which  impacts  have 
been  documented  to  occiu-,  and  the 
reviewer's  knowledge  of  conditions  in 
the  general  area.  Sampling,  distances 
specific  to  each  mine  and,  if 
appropriate,  to  individual  areas  within 
a  mine,  will  be  established  by  permit 
condition. 

Regarding  the  concern  relating  to 
delayed  premining  surveys,  OSM  also 
directed  PADEP  to  demonstrate  that 
Peimsylvania's  premining  survey 
requirements  were  in  compliance  with 
its  guidance  regarding  delayed  water 
supply  surveys.  This  guidance  was 
issued  in  a  memorandum  to  the 
Regional  Directors  dated  February  9, 
1998.  titled  "Timing  of  Presubsidence 
Surveys,"  and  in  March  9, 1999,  letters 
to  IMCC  and  Tri-State  Citizens  Mining 
Network  (March  1999  letters).  It 
provided  that  baseline  data  collected  at 
the  time  of  permit  application  must  be 
sufficient  to  develop  the  probable 
hydrologic  impact  determination  (PHC) 
and  cimiulative  hydrologic  impact 
assessment  (CHIA)  and  that  States  may 
use  the  regulatory  program  amendment 
process  to  identify  what  additional 
information  required  under  30  CFR 
784.20(a)(3)  must  be  submitted  at  the 


time  of  per:  nit  application  and  which,  if 
any,  could  )e  collected  at  a  time  closer 
to  when  mi  ling  would  actually  occur. 
OSM  comn  itted  to  giving  consideration 
to  approvin  g  State  program  amendments 
that  identif '  water  supply  information 
required  un  der  30  CFR  784.20(a}  which 
could  be  CO  lected  closer  to  the  time 
when  minii  g  actually  occurs  instead  of 
being  subm  tted  at  the  time  of  permit 
application  Finally,  OSM  required  that 
States  must  demonstrate,  through  the 
regulatory  {  rogram  amendment  process 
for  any  dela  yed  water  supply  surveys, 
that  those  a  lalyses  would  be  completed 
sufficiently  in  advance  of  mining  to 
avoid  any  a  iverse  effect  to  the  water 
supply. 

OSM's  M  irch  1999  letters  were 
written  to  c  arify  OSM's  view  that  a 
program  am  endment  that  assures  that 
analysis  of  i  vater  supply  data  is 
completed  !  ufficiently  in  advance  of 
mining  cou  d  be  approved  to  provide 
data  that  isi  't  affected  by  mining. 
PADEP's  pr  )posed  modification  of  25 
Pa.  Code  89  145a(a)(l),  removes  the 
requiremeni  that  premining  surveys  be 
conducted  i  rior  to  mining  advancing 
within  lOOC  feet  of  a  water  supply  and 
replaces  it  v  rith  a  requirement  that  the 
premining  s  urvey  be  conducted  prior  to 
the  time  a  w  ater  supply  is  susceptible  to 
mining-rela  ed  effects.  PADEP 
maintains  tl  at  this  makes  its  program 
no  less  effec  tive  than  the  Federal 
requiremeni  s. 

As  an  adc  itional  means  of  complying 
with  the  OS  ^  guidance,  PADEP 
proposes  to  ipply  the  requirements  of 
25  Pa.  Code  89.34  (relating  to 
hydrology),  25  Pa.  Code  89.35  (relating 
to  predictioi  i  of  hydrologic 
consequenci  is),  and  25  Pa.  Code  89.36 
(relating  to  ]  irotection  of  the  hydrologic 
balance)  to  «  nsure  that  appropriate 
drinking,  do  mestic  and  residential  water 
supplies  are  sampled  to  adequately 
determine  tl  le  hydrologic  consequences 
at  large  and  to  identify  those  water 
supplies  tha  t  may  be  adversely  affected. 
Collectively  PADEP  states  that  these 
information  gathering  requirements 
correspond '  o  Federal  counterpart 
requirement  3  in  30  CFR  784.14(b)(1)  and 
(e).  PADEP  J  sserts  that  the  sample 
information  collected  and  submitted 
with  the  apj  lication  as  baseline 
information  satisfies  the  requirement  for 
identifying  fce  samples  that  will  be 
collected  at  the  time  of  permit 
application  In  accordance  with  OSM's 
March  1999  letters.  PADEP  asserts  that 
the  proposed  language,  "premining 
surveys  shall  be  conducted  prior  to  the 
time  a  water  supply  is  susceptible  to 
mining  relat  sd  effects,"  satisfies  OSM's 
March  9, 19!  i9,  letters'  requirement  that 
the  State  ide  itify  the  samples  that  can 


be  collected  at  a  time  closer  to  when 
mining  will  occur.  In  addition,  PADEP 
contends  that  it  satisfies  the 
requirement  that  the  surveys  be 
completed  "sufficiently  in  advance  of 
mining  to  avoid  any  adverse  effects  to 
the  water  supply." 

In  this  submission,  PADEP  asserts 
that  the  determination  made  under  25 
Pa.  Code  89.35  together  with  the 
samples  collected  during  the  baseline 
information  collection  effort  and  the 
presubsidence  survey  process  provide 
the  information  required  by  30  CFR 
784.20(a)(3);  a  survey  of  the  drinking 
domestic  and  residential  water  supplies 
that  may  be  adversely  affected. 

In  addition,  PADEP  maintains  that  its 
new  language  that  "premining  surveys 
shall  be  conducted  prior  to  the  time  a 
water  supply  is  susceptible  to  mining 
related  effects'  satisfies  OSM's  March  9, 
1999,  requirement  that  the  State 
demonstrate  through  the  program 
amendment  process  that  the  delayed 
analyses  would  be  completed 
sufficiently  in  advance  of  mining  to 
avoid  any  adverse  effects  to  the  water 
supply. 

In  this  submission,  PADEP  asserts 
that  the  proposed  changes  to  25  Pa. 
Code  89.145a,  in  combination  with  its 
proposal  to  gather  appropriate 
premining  information  using  the 
provisions  of  25  Pa.  Code  sections 
89.34,  89.35  and  89.36,  will  make 
Pennsylvania's  premining  survey 
requirements  no  less  effective  than  the 
Federal  requirements. 

PADEP's  Proposed  Resolution:  In  this 
submission,  Pennsylvania  is  proposing 
the  following  changes  to  25  Pa.  Code 
89.145a(a)(l): 

89.145a.  Water  supply  replacement: 
performance  standards. 

(a)  Water  supply  surveys. 

(1)  The  operator  shall  conduct  a  premining 
survey  and  may  conduct  a  postmining  survey 
of  the  quantity  and  quality  of  all  water 
supplies  within  the  permit  and  adjacent 
areas,  except  when  the  landowner  denies  the 
operator  access  to  the  site  to  conduct  a 
survey  and  the  operator  has  complied  with 
the  notice  procedure  in  this  section. 
Premining  surveys  shall  be  conducted  prior 
to  the  time  a  water  supply  is  susceptible  to 
mining-related  effects.  Survey  information 
shall  include  the  following  information  to  the 
extent  that  it  can  be  collected  without 
excessive  inconvenience  to  the  landowner: 

(i)  The  location  and  type  of  water  supply. 

(ii)  The  existing  and  reasonably  foreseeable 
uses  of  the  water  supply. 

(iii)  The  chemical  and  physical 
characteristics  of  the  water,  including,  at  a 
minimum,  total  dissolved  solids  or  specific    ' 
conductance  corrected  to  25°C,  pH,  total  iron, 
total  manganese,  hardness,  total  coliform, 
acidity,  alkalinity  and  sulfates.  An  operator 
who  obtains  water  samples  in  a  premining  or 
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postmining  survey  shall  utilize  a  certified 
laboratory  to  analyze  the  samples, 
(iv)  The  quantity  of  the  water.  * 

(v)  The  physical  description  of  the  water 
supply,  including  the  depth  and  diameter  of 
the  well,  length  of  casing  and  description  of 
the  treatment  and  distribution  systems. 

(vi)  Hydrogeologic  data  such  as  the  static 
water  level  and  yield  determination. 


Regulation  at  30  CFR  938.16(rmT). 
Amendment  Required  by  December  27. 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.145a(b)  to  require  the  "prompt" 
restoration  or  replacement  of  water 
supplies  and  to  clarify,  if  necessary,  that 
tl\e  phrase  "satisfy  the  water  user's 
needs  and  the  demands  of  any 
reasonably  foreseeable  uses"  is 
consistent  with  the  actual  use  and  the 
reasonably  foreseeable  use  of  the 
supply,  regardless  of  whether  the 
current  owner  has  demonstrated  plans 
for  the  use. 

Discussion:  Regarding  the  issue  of 
prompt  restoration/replacement,  OSM 
determined  that  in  the  December  27, 
2001,  final  rule,  that  Pennsylvania's 
regulations  on  water  supply  restoration 
and  replacement  do  not  specify  that 
operators  must  fulfill  their  obligations 
in  a  "prompt"  manner.  OSM  found  that 
the  absence  of  this  standard  made 
Pennsylvania's  water  supply 
replacement  provisions  less  effective 
than  those  in  section  720(a)(2)  of 
SMCRA  and  30  CFR  817.41(j).  The 
Federal  statute  and  regulations  require 
permittees  to  promptly  replace  drinking, 
domestic  or  residential  water  supplies 
affected  by  underground  mining 
operations. 

In  this  submission,  PADEP  has  stated 
that  it  is  appropriate  for  operators  to 
fulfill  their  water  supply  restoration  and 
replacement  obligations  as  promptly  as 
possible  to  mir  mize  inconvenience  to 
landowners  anu  to  limit  the  amount  of 
liability  that  may  accrue  from 
imresolved  water  supply  claims.  PADEP 
has  reviewed  the  applicable  provisions 
of  BMSLCA  and  stated  that  it  found 
nothing  that  would  interfere  with 
requirements  for  prompt  restoration  or 
replacement.  PADEP,  dierefore, 
proposes  to  address  OSM's  concern  by 
amending  25  Pa.  Code  8g.l45a(b)  to 
incorporate  a  requirement  for  "prompt" 
action. 

Regarding  reasonably  foreseeable 
uses,  in  the  December  Rule,  OSM 
expressed  concern  about  Pennsylvania's 
requirement  that  permanently  restored 
or  replacement  water  supplies  must  be 
adequate  to  serve  the  "reasonably 
foreseeable  uses"  of  the  original  water 
supply.  OSM  observed  that  25  Pa.  Code 
89.145a(b)  provides  that  a  restored  or 


replacement  water  supply  must  be 
adequate  to  serve  the  landowner's 
premining  uses  or  any  reasonably 
foreseeable  uses,  implying  that  an 
operator  may  select  bora  one  of  two 
options.  OSM  also  noted  that  25  Pa. 
Code  89.145a(f)(3)  addresses  the 
"reasonably  foreseeable  use"  standard 
using  slightly  different  language — i.e., 
"the  water  user's  needs  and  the 
demands  of  any  reasonably  foreseeable 
uses."  Finally,  OSM  noted  a  letter  in 
which  PADS'  described  "reasonably 
foreseeable  uses"  as  "any  foreseeable 
uses  the  landowner  or  water  user  had 
intended  to  develop."  OSM  clarified 
that  Pennsylvania's  program  must 
address  all  reasonably  foreseeable  uses 
and  that  the  scope  of  this  term  cannot 
be  limited  to  the  dociunented  plans  of 
the  current  landowner. 

In  this  submission,  PADEP  decided  to 
address  OSM's  concern  by  amending  25 
Pa.  Code  89.145a(b)  to  require  that 
restored  or  replacement  water  supplies 
must  be  adequate  to  serve  the  premining 
uses  of  the  water  supply  and  any 
reasonably  foreseeable  uses  of  the  water 
supply.  PADEP  also  affirms  that  it  will 
not  limit  its  application  of  the  phrase 
"reasonably  foreseeable  uses"  to  include 
only  those  uses  that  can  be  documented 
by  the  landowner.  PADEP  will  act  to 
ensure  that  consideration  is  given  to  all 
drinking,  domestic  and  residential  uses 
that  are  reasonably  foreseeable  and 
within  the  capacity  of  the  premining 
water  supply. 

PADEP  asserts  that  these  proposed 
changes  make  Pennsylvania's  water 
supply  replacement  requirements  no 
less  effective  than  Federal  counterpart 
requirements. 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  to  amend 
25  Pa.  Code  89.145a(b).  The  amended 
language  reads  as  follows: 

89.145a.  Water  supply  replacement: 
performance  standards. 
***** 

(b)  Restoration  or  replacement  of  water 
supplies.  When  underground  mining 
activities  conducted  on  or  after  August  21, 
1994,  affect  a  public  or  private  water  supply 
by  contamination,  diminution  or 
interruption,  the  operator  shall  promptly 
restore  or  replace  the  affected  water  supply 
with  a  permanent  alternate  source  which 
adequately  serves  the  premining  uses  of  the 
water  supply  and  any  reasonably  foreseeable 
uses  of  the  water  supply.  The  operator  shall 
be  relieved  of  any  responsibility  under  The 
Bituminous  Mine  Subsidence  and  Land 
Conservation  Act  (52  P.  S.  sections  1406.1- 
1406.21)  to  restore  or  replace  a  water  supply 
if  the  operator  demonstrates  that  one  of  the 
provisions  of  25  Pa.  Code  89.152  (relating  to 
water  supply  replacement:  relief  from 
responsibility)  relieves  the  operator  of  further 
responsibility.  This  subsection  does  not 


apply  to  water  supplies  affected  by 
underground  mining  activities  which  are 
covered  by  Chapter  87  (relating  to  surface 
mining  of  coal). 
*         *         •         •         • 

Regulation  at  30  CFR  938.16{sssss). 
Amendment  Required  by  December  27, 
2001 ,  Federal  Register  Notice:  OSM    ■ 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.145a(e)(l)  to  assure  the  prompt 
supply  of  temporary  water  to  all 
landowners  whose  water  supplies  have 
been  affected  by  imdergroimd  mining 
operations  regardless  of  whether  the 
water  suppUes  are  within  or  outside  of 
the  area  of  presumptive  liability. 

Discussion:  Section  25  Pa.  Code 
89. 145a(e){l)  provides  that: 

If  the  affected  water  supply  is  within  the 
rebuttable  presumption  area  and  the 
rebuttable  presumption  applies  and  the 
landowner  or  water  user  is  without  a  readily 
available  alternate  source,  the  operator  shall 
provide  a  temporary  water  supply  within  24 
hours  of  being  contacted  by  the  landowner  or 
water  supply  user  or  the  Department,  which 
ever  occurs  first. 

In  the  December  27,  2001,  final  rule. 
OSM  found  this  regulation  to  be  less 
effective  than  Federal  regulations  that 
require  the  prompt  provision  of 
temporary  water  in  all  cases  where 
EPAct  water  supplies  are  affected  by 
tmderground  mining  operations  with  no 
limiting  conditions.  OSM  observed  that 
25  Pa.  Code  89.145a(e)  did  not  provide 
for  the  prompt  provision  of  temporary 
water  in  cases  where  the  affected  water 
supply  was  outside  the  rebuttable 
presumption  area  or  cases  where  the 
operator  rebutted  the  presumption  of 
liability  by  demonstrating  denial  of 
access  to  perform  a  premining  survey. 
OSM  was  also  concerned  that  the 
rebuttal  of  the  prestimption  in 
combination  with  the  inability  of  the 
property  owner  or  PADEP  to  come  forth 
with  premining  data  could  relieve  an 
operator  of  the  obligation  to  provide 
temporary  water.  ' 

PADEP  acknowledges  that  existing  25 
Pa.  Code  89.145a(e)  only  addresses  the 
provision  of  temporary  water  in  cases 
where  water  supply  effects  are  subject  to 
the  rebuttable  presumption  of  section 
5.2(c)  of  the  BMSLCA.  Section  89.145(e) 
reflects  the  provisions  of  section 
5.2(a)(2)  of  die  statute,  which  is 
similarly  focused  on  situations  where 
the  rebuttable  presumption  appUes. 

In  this  submission,  PADEP  proposes 
to  address  OSM's  concern  by  amending 
25  Pa.  Code  89.145a(e)  to  include  a 
paragraph  that  specifically  addresses  the 
provision  of  temporary  water  supplies 
when  EPAct  water  supplies  are  affected 
by  underground  mining  activities.  This 
new  requirement  will  apply  regardless 
of  the  location  of  the  affected  water 
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supply  with  respect  to  the  rebuttable 
presumption  area  or  the  operator's 
rebuttal  of  the  presumption  of  liability. 
It  clarifies  an  operator's  obligation  to 
promptly  provide  temporary  water 
when  it  finds,  or  when  PADEP  finds, 
that  effects  are  due  to  the  operator's 
underground  mining  and  the  affected 
water  supply  is  an  EPAct  water  supply. 

PADEP  oases  this  amendment  on  the 
statutory  provisions  of  section  5.1(a)(1) 
and  5.2(a)(3)  of  the  BMSLCA.  Section 
5.1(a)(1)  establishes  the  basic 
requirement  to  restore  or  replace  an 
affected  water  supply,  which  PADEP 
interprets  to  include  the  prompt 
provision  of  temporary  water.  Section 
5.2(a)(3)  authorizes  PADEP  to  take 
action  to  require  temporary  water  in  any 
case  where  temporary  water  is  not 
provided  within  24  hours  of  the  time 
effects  are  reported  to  the  operator. 
PADEP  notes  that  the  actions  authorized 
by  section  5.2(a)(3)  are  not  subject  to  the 
rebuttable  presumption  of  liability. 

PADEP  further  affirms  that  it  will 
apply  the  requirements  of  25  Pa.  Code 
89.34,  relating  to  groundwater  inventory 
information,  and  25  Pa.  Code  89.35, 
relating  to  predictions  of  hydrologic 
impacts,  to  ensure  the  collection  of 
premining  quality  and  quantity 
information  for  all  EPAct  water  supplies 
that  may  be  affected  diiring  the  term  of 
the  permit.  PADEP  states  that  this 
information  will  be  collected  at  the  lime 
of  permit  application  or  permit  renewal, 
or  prior  to  the  time  an  EPAct  water 
supply  is  susceptible  to  mining  related 
effects  to  ensure  that  premining 
information  is  available  for  all  EPAct 
water  supplies  prior  to  the  time  of 
impact.  PADEP  notes  that  the  data 
collection  requirements  in  25  Pa.  Code 
89.34  and  25  Pa.  Code  89.35  are 
equivalent  to  those  in  30  CFR  784.14. 

PADEP  asserts  that  the  proposed 
regulatory  amendment  in  combination 
with  the  proposed  expansion  of 
groundwater  survey  requirements  will 
make  Pennsylvania's  requirements 
relating  to  the  provision  of  temporary 
water  no  less  effective  than  those  of  the 
Federal  program. 

PADEPs  Proposed  Resolution: In  this 
submission,  PADEP  proposes  to  revise 
25  Pa.  Code  89.145a(e)  in  the  following 
manner. 

89.145a.  Water  supply  replacement: 
performance  standards. 

(e)  Temporary  water  supplies. 

(1)  If  the  affected  water  supply  is  within 
the  rebuttable  presumption  area  and  the 
rebuttable  presumption  applies  and  the 
landowner  or  water  user  is  without  a  readily 
available  alternate  source,  the  operator  shall 
provide  a  temporary  water  supply  within  24 
hours  of  being  contacted  by  the  landowner  or 
water  supply  user  or  the  Department, 
whichever  occurs  first. 


(2)  An  opek'ator 
temporary  v^ter 
Department 
undergrounc 
contaminati(  n 
an  EPAct  wa  ;er 
water  user  is 
alternate  sou  rce 
applies  regaidl 
supply  is  located 
rebuttable 


shall  promptly  provide  a 
supply  if  the  operator  or  the 
inds  that  the  operator's 
mining  activities  have  caused 
diminution  or  interruption  of 
supply  and  the  landowner  or 
without  a  readily  available 
of  water.  This  requirement 
ess  of  whether  the  water, 
within  or  outside  the 


pi  ssumption  area. 


Regulatic  n  at  30  CFR  938.16(ttttt). 
Amendmer  t  Required  by  the  December 
27,  2001,  Fi  deral  Register  Notice:  OSM 
directed  Pe  msylvania  to  amend  25  Pa. 
Code  89.14  la(e)(2)  to  require  the 
restoration  )f  water  quantity  in 
temporary  \  rater  supplies  to  the  same 
level  as  per  nanent  water  supplies,  as 
noted  in  25  Pa.  Code  89.145a(f)(3). 

Discussio  n:  Subsection  89.145a(e)(2) 
requires  ten  iporary  water  supplies  to 
meet  the  re<  uirements  of  paragraph 
(f)(2)  (relatiiig  to  the  quality  of 
replacemen ;  water  supplies)  and  to 
provide  a  si  ifficient  amount  of  water  to 
meet  the  wj  ter  supply  user's  premining 
needs.  In  the  December  27,  2001,  final 
rule,  OSM 'd  concern  was  that  the 
Peimsylvan  a  program  would  only 
require  tern  jorary  water  supplies  to 
provide  a  si  fficient  amount  of  water 
necessary  t(  meet  the  water  supply 
user's  prem  ning  needs  and  not  include 
reasonably  foreseeable  needs. 

PADEP  proposes  to  address  OSM's 
requirement  by  amending  former 
paragraph  (e)(2),  which  is  paragraph 
{e)(3)  undenthe  current  proposal,  to 
delete  the  u  ference  to  premining  water 
needs.  Ame  ided  paragraph  {e)(3)  will 
require  tem  )orary  water  supplies  to 
meet  all  net  ds  of  an  affected  water  user. 
This  will  en  sure  that  all  of  a  water 
user's  prem  ning  and  reasonably 
foreseeable  leeds  are  satisfied  and  will 
make  the  qx^antity  requirements  for 
temporary  water  supplies  equivalent  to 
those  for  pe  -manently  restored  or 
replacemen  water  supplies.  In  making 
this  change,  PADEP  wishes  to  clarify 
that  temper  try  water  requirements 
would  not  e  ictend  to  needs  that  exceed 
the  capacity  of  the  premining  water 
supply. 

PADEP  as  serts  that  the  proposed 
revision  to  ;  5  Pa.  Code  89.145a(e)  will 
satisfy  the  n  tquirement  in  30  CFR 
938.16{ttttt) 

PADEP's ,  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  tliat  OSM 
accept  the  r  svision  to  25  Pa.  Code 
89.145a{e)(^  (paragraph  (3)  after 
preceding  revision). 


89.145a. 
performance 

•         * 


W  Iter  supply  replacement: 
;tandards. 


(e)  Temporary  water  supplies. 
***** 

(3)  The  temporary  water  supply  provided 
under  this  subsection  shall  meet  the 
requirements  of  paragraph  (f)(2)  and  provide 
a  sufficient  amount  of  water  to  meet  the 
water  supply  user's  needs. 


Regulation  at  30  CFR  938.16  (uuuuu). 
Amendment  Required  by  December  27, 
2001 ,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  revise  25  Pa. 
Code  89.145a(f)(l)(v)  to  make  it  clear  " 
that  cost  increases  associated  with  the 
operation  and  maintenance  of  a  restored 
or  replacement  water  supply  may  not  be 
passed  on  to  the  water  user. 

Discussion:  As  explained  in 
discussions  under  30  CFR  938.16(pppp) 
and  (ddddd),  PADEP  proposes  to  amend 
25  Pa.  Code  89.145a(f)  to  address  OSM's 
concern.  PADEP  is  proposing 
amendments  to  89.145a(f)  to  specifically 
address  the  operation  and  maintenance 
costs  of  EPAct  water  supplies.  The 
amendments  require  that,  in  the  case  of 
an  EPAct  water  supply,  the  restored  or 
replacement  water  supply  shall  cost  no 
more  to  operate  and  maintain  than  the 
previous  water  supply.  The 
amendments  further  provide  that  any 
increased  costs  associated  with  the 
operation  and  maintenance  of  an  EPAct 
water  supply  are  the  responsibility  of 
the  mine  operator.  The  amendments 
also  allow  an  operator  to  satisfy  its 
responsibility  for  increased  costs  by 
compensating  the  landowner  or  water 
user  by  a  one-time  payment  in  an 
amount  which  covers  the  present  worth 
of  the  increased  annual  operations  and 
maintenance  cost  for  a  period  agreed  to 
by  the  operator  and  the  landowner  or 
water  user.  Amended  25  Pa.  Code 
89.145a(f)(5)(i)  mirrors  the  Federal 
requirement  in  regard  to  the  operation 
and  maintenance  costs  of  EPAct  water 
supplies. 

The  proposed  amendments  to  25  Pa. 
Code  89.145a(f)  retain  the  allowance  of 
a  de  minimis  cost  increase  for 
replacement  water  supplies  that  are 
outside  the  scope  of  SMCRA  and  the 
Federal  regulations.  The  retention  of 
this  provision  preserves  Permsylvania 
law  to  the  maximum  extent  possible. 

PADEP  maintains  that  the  proposed 
changes  to  25  Pa.  Code  89.145a(fl  will 
make  Peimsylvania's  provisions  relating 
to  the  cost  of  restored  and  replacement 
water  supplies  no  less  effective  than 
Federal  counterpart  provisions  and  will 
satisfy  the  requirement  in  30  CFR 
938.16{uuuuu). 

PADEP's  Proposed  Resolution:  PADEP 
proposes  to  amend  25  Pa.  Code 
89.145a(f)  in  the  following  maimer: 
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89.145a.  Water  supply  replacement: 
performance  standards. 
***** 

(f)  Adequacy  of  permanently  restored  or 
replaced  water  suoply.  A  permanently 
restored  or  replaced  water  supply  shall 
include  any  well,  spring,  municipal  water 
supply  system  or  other  supply  approved  by 
the  Department,  which  meets  the  criteria  for 
adequacy  as  follows: 

(1)  Reliability,  maintenance  and  control.  A 
restored  or  replaced  water  supply,  at  a 
minimum,  shall: 

(i)  Be  as  reliable  as  the  previous  water 
supply. 

(ii)  Be  as  permanent  as  the  previous  water 
supply. 

(iii)  Not  require  excessive  maintenance. 

(iv)  Provide  the  owner  and  the  user  with 
as  much  control  and  accessibility  as 
exercised  over  the  previous  water  supply. 
***** 

(5)  Cost  to  landowner  or  water  user.  A 
restored  or  replacement  water  supply  shall 
meet  the  following  cost  criteria: 

(i)  The  restored  or  replacement  water 
supply  for  an  affected  EPAct  water  supply 
shall  not  cost  the  landowner  or  water  user 
more  to  operate  and  maintain  than  the 
previous  water  supply.  Operation  and 
maintenance  costs  of  the  replacement  water 
supply  which  exceed  the  operation  and 
maintenance  costs  of  the  previous  water 
supply  are  the  responsibility  of  the  operator. 
Upon  agreement  by  the  operator  and  the 
landowner  or  water  user,  the  obligation  to 
pay  such  operation  and  maintenance  costs 
may  be  satisfied  by  a  one-time  payment  in  an 
amount  which  covers  the  present  worth  of 
the  increased  annual  operation  and 
maintenance  cost  for  a  period  agreed  to  by 
the  operator  and  the  landowner  or  water 
user. 

(ii)  The  restored  or  replacement  water 
supply  for  an  affected  water  supply,  which 
does  not  qualify  as  an  EPAct  water  supply, 
shall  not  have  operation  and  maintenance 
costs  that  exceed  those  of  the  previous  water 
supply  by  more  than  a  de  minimis  cost 
increase.  If  the  operation  and  maintenance 
costs  of  the  restored  or  replacement  water 
supply  cU'e  more  than  a  de  minimis  cost 
increase,  the  operator  shall  provide  for  the 
permanent  payment  of  the  increased 
operating  and  maintenance  cost  of  the 
restored  or  replacement  water  supply. 
***** 

Regulation  at  30  CFR938.16(vww). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.145a(f)(3)(i)  and  (ii).  if 
necessary,  to  ensure  that  the  phrase 
"satisfy  the  water  user's  needs  and  the 
demands  of  any  reasonably  foreseeable 
uses"  is  consistent  with  the  actual  use 
and  the  reasonably  foreseeable  uses. 

Discussion:  OSM's  December  27, 
2001,  final  rule  conditionally  approved 
the  Pennsylvania  program  with  regard 
to  the  use  of  the  "adequate"  standard  for 
water  quantity  of  replacement  supplies 
based  upon  statements  made  by  PADEP 


during  the  rulemaking  process.  OSM 
remained  concerned  about  statements 
indicating  PADEP's  intent  to  limit 
reasonably  foreseeable  uses  to  those  of 
the  current  owner/supply  user  as 
documented  by  a  plan. 

In  this  submission,  PADEP  proposes 
to  address  OSM's  concern  by  affirming 
that  it  will  consider  all  reasonably 
foreseeable  drinking,  domestic  and 
residential  uses  when  evaluating  the 
adequacy  of  restored  EPAct  water 
supplies  or  replacements  for  EPAct 
water  supplies.  PADEP  further  aflirms 
that  evaluations  will  be  based  on  the 
location  and  characteristics  of  the 
property  as  well  as  the  apparent  and 
documented  needs  of  the  current  water 
user.  An  example  cited  by  PADEP 
would  be  a  situation  where  one  person 
resided  in  a  three-bedroom  house  with 
a  premining  water  supply  capable  of 
serving  the  needs  of  four  people.  In  the 
event  of  impacts,  PADEP  stated  that  it 
would  require  a  replacement  water 
supply  capable  of  serving  the  needs  of 
four  people  and  that  the  reasonably 
foreseeable  use  determination  woiUd 
focus  on  the  property's  premining 
capacity  to  house  and  provide  sufficient 
water  for  four  people.  The  replacement 
liability  would  not  be  limited  by  the  fact 
that  the  property  had  only  one  resident 
at  the  time  of  impact.  In  this  case, 
PADEP  noted  that  the  final 
determination  regarding  reasonably 
foreseeable  uses  could  be  based  on 
observation  alone  without  the  need  for 
any  specific  documentation  from  the 
landowner. 

In  this  submission,  PADEP  also  notes 
that  determinations  of  adequacy  will 
also  include  consideration  of  the 
capacity  of  the  premining  water  supply, 
including  the  delivery  system.  An 
example  provided  by  PADEP  would  be 
where  two  people  resided  in  a  four- 
bedroom  house  with  a  premining  water 
supply  capable  of  serving  only  two 
people.  In  this  case,  the  reasonably 
foreseeable  use  determination  would 
account  for  the  fact  that  capacity  of  the 
house  exceeded  the  capacity  of  the 
premining  water  supply.  In  this 
situation,  PADEP  stated  that  it  would 
require  the  operator  to  provide  a 
replacement  water  supply  capable  of 
serving  two  people. 

PADEP  notes  that  25  Pa.  Code 
89.145a(a)(l)(ii)  requires  a  mine 
operator  to  gather  information  regarding 
the  existing  and  reasonably  foreseeable 
use  of  a  water  supply  at  the  time  of  the 
premining  survey.  This  ensiues  that 
mine  operators  will  gather  information 
regarding  reasonably  foreseeable  uses 
prior  to  affecting  a  water  supply. 

PADEP  asserts  that  this  affirmation 
satisfactorily  addresses  OSM's  concern 


in  regard  to  the  reasonably  foreseeable 
use  of  restored  EPAct  water  supplies  or 
replacements  for  EPAct  water  supplies. 
PADEP  does,  however,  reserve  the 
authority  to  require  documented  plans 
in  cases  that  do  not  involve  EPAct  water 
supplies  or  agricultural  water  supplies. 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  is  proposing  that 
there  is  no  need  to  amend  the 
regulations.  PADEP  agrees  that 
operators  must  identify  and  account  for 
all  existing  and  reasonably  foreseeable 
uses  of  a  water  supply  when  providing 
a  replacement;  not  just  those  of  the 
current  owner  or  those  documented  in 
a  plan. 

Regulation  at  30  CFR 
938.16(wwwww).  Amendment  Required 
by  December  27,  2001 ,  Federal  RegisUr 
Notice:  OSM  directed  Pennsylvania  to 
amend  25  Pa.  Code  89.146a{c)  to  the 
extent  the  timeframes  for  PADEP 
investigations  are  longer  than  those  in 
Pennsylvania's  approved  citizen 
compleunt  procedures. 

D/scussion;  This  issue  is  discussed 
under  30  CFR  938.16(kkkk)  in  regard  to 
section  5.2(b)  of  BMSLCA.  Section 
5.2(b)  was  the  basis  for  the  investigation 
timeframes  in  25  Pa.  Code  89.146a(c)(l). 

In  this  submission,  PADEP  proposes 
to  revise  25  Pa.  Code  89.146a(c)  to 
impose  on  itself  an  obligation  to  report 
water  supply  problem  investigations  to 
claimants  within  10  days  of  completing 
the  investigation. 

PADEP's  Proposed  Resolution:  See 
proposed  revisions  to  25  Pa.  Code 
89.146a(c)  described  under  30  CFR 
938.16(kkkk).  PADEP  maintains  that 
this  satisfies  the  required  amendment 
under  30  CFR  938.16(wwvirww). 

Regulation  at  30  CFR  938.16(xxxxx). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.152(a)  to  remove  paragraph  (2), 
which  provides  a  release  of  liability 
when  water  supply  impacts  are  due  to 
underground  mining  activities  that  took 
place  more  than  three  years  prior  to  the 
onset  of  water  supply  problems. 

Discussion:  See  discussion  imder  ^0 
CFR  938.16(mmmm). 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  is  not  proposing 
any  changes  in  response  to  30  CFR 
938.16(xxxxx)  for  reasons  discussed 
under  30  CFR  938.16{mmmm). 

Regulation  at  30  CFR  938.16(yyyyy). 
Amendment  Required  by  December  27, 
2001,  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  amend  25  Pa. 
Code  89.152(a)  to  remove  paragraph  (4), 
which  provides  a  release  of  liability 
when  water  supply  problems  are 
reported  more  than  two  years  after  the 
date  of  occurrence. 
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Discussion:  See  discussion  under  30 
CFR  938.16(jjjj)  in  regard  to  section 
5.1(b)  of  the  BMSLCA.  PADEP  has 
agreed  to  changes  that  will  eliminate  the 
two-year  statute  of  limitations  on  filing 
claims  involving  EPAct  water  supplies. 
These  changes  will  be  accomplished 
through  amendments  to  25  Pa.  Code 
89.152(a)  and  through  an  OSM  s  action 
superseding  section  5.1(b)  to  the  extent 
it  applies  to  EPAct  water  supplies. 

PADEP's  Proposed  Resolution:  See 
proposed  regulatory  amendment  and 
OSM  supersession  action  described 
under  30  CFR  938.16{jjjj).  PADEP 
contends  that  these  changes  satisfy  the 
required  amendment  under  30  CFR 
938.16{yy>7y). 

Regulation  at  30  CFR  938.16(zzzzz). 
Amendment  Required  by  December  27, 
2001.  Federal  Register  Notice:  OSM 
directed  Pennsylvania  to  remove  25  Pa. 
Code  89.152(aj(5)(i),  which  provides  a 
release  of  liability  in  cases  where 
operators  have  addressed  their  water 
supply  replacement  obligations  through 
a  property  purchase  or  by  compensating 
a  landowner  for  the  resultant  reduction 
in  fair  market  value  of  the  affected 
property. 

Discussion:  See  discussion  under  30 
CFR  938.16(nnnn),  (oooo).  (qqqq)  and 
(nrr)  regarding  compensation  in  lieu  of 
water  supply  replacement.  PADEP  has 
agreed  to  changes  that  will  limit  the 
conditions  imder  which  an  EPAct  water 
supply  claim  can  result  in 
compensation.  PADEP  proposes  to 
amend  25  Pa.  Code  89.152(a)  to 
'establish  specific  conditions  that  must 
be  satisfied  in  situations  where  EPAct 
water  supplies  will  not  be  restored  or 
replaced.  In  order  for  the  proposed 
r^ulatoiy  amendments  to  become 
effective,  PADEP  maintains  that  OSM 
must  supersede  conflicting  provisions 
in  sections  5.2(g)  and  (h)  of  the 
BMSLCA. 

PADEP's  Proposed  Resolution:  PADEP 
proposes  to  address  OSM's  requirement 
through  amendments  to  25  Pa.  Code 
89.152(a).  PADEP  also  asserts  that  OSM 
must  supersede  the  provisions  of 
sections  5.2(g)  and  (h)  of  the  BMSLCA 
to  the  extent  these  provisions  would 
prevent  PADEP  from  requiring  the 
restoration  or  replacement  of  EPAct 
water  supplies.  These  changes  are 
described  in  detail  in  the  response  to  30 
CFR  938.16(nnnn),  (oooo).  (qqqq)  and 
(rrrr).  and  PADEP  maintains  they  will 
serve  to  satisfy  the  requirement  in  30 
CFR  938.16(zzzzz),  as  well.  The 
proposal  to  partially  supersede  sections 
5.2(g)  and  (h)  appears  in  a  separate 
rulemaking  in  Uiis  Federal  Register 
issue. 

Regulation  at  30  CFR  938.16(aaaaaa}. 
Amendment  Required  by  December  27, 


2001,  Feden  J  Register  Notice:  OSM 
required  Pe  msylvania  to  amend  25  Pa. 
Code  89.15;  a(5)(ii)  to  remove  that 
portion  of  t  le  section  allowing 
compensati  )n  in  lieu  of  restoration  or 
replacemen  of  affected  water  supplies. 
Additionall  r,  the  amendment  must 
make  it  clea  r  that  agreements  to  replace 
a  water  sup  )ly  or  provide  for 
replacemen  of  an  alternate  supply  of 
water  must  Ineet  the  requirements 
established  (n  the  Federal  definition  of 
"replacement  of  water  supply"  at  30 
CFR  701.5. 

Discussio  i;  See  discussion  under  30 
CFR  938.161  nnnn),  (oooo),  (qqqq)  and 
(rrrr)  regard  ng  compensation  in  lieu  of 
water  suppl  r  replacement. 

PADEP's .  'roposed  Resolution:  In  this 
submission,  PADEP  proposes  to  address 
OSM's  requ  rement  through 
amendment  i  to  25  Pa.  Code  89.152  as 
described  ii  the  discussion  under  30 
CFR  938.161  anim),  (oooo),  (qqqq)  and 
(rrrr). 

Regulatioi  i  at  30  CFR  938.16(bbbbbb). 
Amendment  Required  by  December  27, 
2001,  Federdl  Register  Notice:  OSM 
•  directed  Pennsylvania  to  amend  25  Pa. 
Code  sectioiis  89.141(d),  89.141(d)(9), 
89.142a(a),  I  9.142a(f)(l),  89.142a(f)(2)(i), 
89.142a(h)(l),  89.142a(h)(2), 
89.142(a)(i)(  L),  89.143a(a),  89.143a(d)(l), 
89.143a(d){2),89.143a(d)(3), 
89.155(b)(1)  and  (2)  and  89.155(c)  to  be 
no  less  strin  ;ent  than  section  720(a)  of 
SMCRA.  Th  s  amendment  required 
using  the  tei  in  "underground  mining 
operations,"  rather  than  "underground 
mining"  as  i  sed  by  PADEP. 

Discussiot  •:  In  the  December  27,  2001, 
final  rule,  O  JM  noted  that  several 
sections  of  t  le  regulations 
implementii  g  Act  54  use  the  term 
"underground  mining"  rather  than 
"underground  mining  operations"  as 
used  in  the  1  ederal  regulations.  OSM 
noted  that  tli  ese  sections  require  a 
description  (  f  the  impacts  of 
undergrounc  mining  on  surface 
features,  stn  ctures  and  facilities  and 
provide  perf  )rmanee  standards  to 
remedy  thos ;  impacts.  Section  720(a)  of 
SMCRA  reqi  ires  underground  coal 
milting  open  itions  to  comply  with  those 
requirement!  i.  The  Federal  term 
"undergrour  d  coal  mining  operations" 
is  more  expa  nsive  than  Pennsylvania's 
term  "under  {round  mining,"  that  is 
defined  in  21 1  Pa.  Code  89.5  to  be  the 
extraction  of  coal.  The  Federal 
definition  of  underground  coal  mining 
activities  dei  cribes  underground 
operations  a:  underground  construction, 
operation  aa  1  reclamation  of  shafts, 
adits,  under j  round  support  facilities,  in 
situ  processi  ig,  and  underground 
mining,  hau  ing,  storage  and  blasting. 
Thus,  in  regj  rd  to  the  aforementioned 


regulations,  the  only  activity  that  must 
meet  the  environmental  requirements  of 
Chapter  89  Subchapter  F  (relating  to 
subsidence  control  and  water  supply 
replacement.)  is  coal  extraction,  while 
under  SMCRA,  all  underground 
operations  must  meet  the  environmental 
requirements. 

In  this  submission,  PADEP  is 
proposing  to  address  OSM's  concern  by 
amending  25  Pa.  Code  sections 
89.141(d),  89.141(d)(9),  89.142a(a), 
89.142a(f)(l),  89.142a(f)(2)(i), 
89.142a(h)(l),  89.142a(h)(2), 
89.142a(i)(l).  89.143a(a),  89.143a(d)(l), 
89.143a  (d)(2),  89.143a(d)(3)  to 
incorporate  the  term  "underground 
mining  operations."  PADEP  asserts  that 
these  changes  will  make  the  respective 
parts  of  Chapter  89  no  less  effective  than 
Federal  counterpart  requirements. 

PADEP  is,  however,  proposing  to 
leave  25  Pa.  Code  sections  89.155(b)(1) 
and  (2)  and  89.155(c)  unchanged.  These 
requirements  pertain  to  notifications, 
which  operators  must  provide  to 
overlying  property  owners,  utilities  and 
government  entities,  to  inform  them  of 
planned  mining.  OSM  was  concerned 
that  activities  such  as  development 
activities  and  blasting  would  not  be 
cause  for  operators  to  notify  these 
parties.  However,  PADEP  has  found  that 
all  underground  mining  activities  that 
OSM  would  be  concerned  with  would 
be  the  subject  of  PADEP's  notification 
procedures  because  these  activities  are 
part  of  the  process  of  extraction  of  coal 
in  an  underground  mine  (see  definition 
of  the  term,  "underground  mining"  at 
25  Pa.  Code  89.5).  Therefore,  property 
owners,  utilities,  and  political 
subdivisions  would  be  notified  of  these 
activities  as  part  of  the  requirements  of 
25  Pa.  Code  sections  89.155(b)(1)  and  (2) 
and  89.155(c).  PADEP  contends  that 
these  requirements  do  not  make 
Pennsylvania's  notification 
requirements  any  less  effective  than 
Federal  counterpart  requirements. 
Accordingly  PADEP  argues  that  there  is 
no  need  to  amend  25  Pa.  Code  sections 
89.155(b)(1)  and  (2)  or  89.155(c)  to 
incorporate  the  term  "underground 
mining  operations." 

PADEP's  Proposed  Resolution:  In  this 
submission,  PADEP  proposes  that  OSM 
accept  the  following  changes  to  25  Pa. 
Code  Chapter  89.  (Note  that  section  25 
Pa.  Code  89.141(d)(9)  has  been  re- 
designated (d)(ll)  based  on  other 
proposed  changes.  Also  note  use  of  term 
"operations"  in  newly  proposed  25  Pa. 
Code  89.141(d)(10)). 

89.141  Subsidence  control:  application 
requirements. 
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(d)  Subsidence  control  plan.  The  permit 
application  shall  include  a  subsidence 
control  plan  that  describes  the  measures  to  be 
taken  to  control  subsidence  effects  from  the 
proposed  underground  mining  operations. 
The  plan  shall  address  the  area  in  which 
structures,  facilities  or  features  may  be 
materially  damaged  by  mine  subsidence.  At 
a  minimum,  the  plan  shall  address  all  areas 
within  a  30°  angle  of  draw  of  underground 
mining  operations  which  will  occur  during 
the  5-year  term  of  the  permit.  The  subsidence 
control  plan  shall  include  the  following 
information: 
***** 

(11)  A  description  of  the  measures  which 
will  be  taken  to  maintain  the  value  and 
foreseeable  uses  of  perennial  streams  which 
may  be  impacted  by  underground  mining 
operations.  The  description  shall  include  a 
discussion  of  the  effectiveness  of  the 
proposed  measures  as  related  to  prior 
underground  mining  operations  under 
similar  conditions. 


89.142a.    Subsidence  control:  performance 
standards. 

(a)  General  requirements.  Underground 
mining  operations  shall  be  planned  and 
conducted  in  accordance  with  the  following: 
***** 

(f)  Repair  of  damage  to  structures. 

(1)  Repair  or  compensation  for  damage  to 
certain  structures.  Whenever  underground 
mining  operations  conducted  on  or  after 
August  21, 1994,  causes  damage  to  any  of  the 
structures  listed  in  subparagraphs  (i)-(v),  the 
operator  responsible  for  extracting  the  coal 
shall  promptly  and  fully  rehabilitate,  restoi-e; 
replace  or  compensate  the  owner  for  material 
damage  to  the  structures  resulting  from  the 
subsidence  unless  the  operator  demonstrates 
to  the  Department's  satisfaction  that  one  of 
the  provisions  of  25  Pa.  Code  89.144a 
(relating  to  subsidence  control:  relief  from 
responsibility)  relieves  the  operator  of 
responsibility. 

*  *  *  *  * 

(2)  Amount  of  compensation. 

(i)  If,  rather  than  repair  the  damage,  the 
operator  compensates  the  structure  owner  for 
damage  caused  by  the  operator's 
underground  mining  operations,  the  operator 
shall  provide  compensation  equal  to  the 
reasonable  cost  of  repairing  the  structure  or, 
if  the  structure  is  determined  to  be 
irreparably  damaged,  the  compensation  shall 
be  equal  to  the  reasonable  cost  of  its 
replacement  except  for  an  irreparably 
damaged  agricultural  structure  identified  in 
paragraph  (l)(iv)  or  (v)  which  at  the  time  of 
damage  was  being  used  for  a  different 
purpose  than  the  purpose  for  which  the 
structure  was  originally  constructed.  For 
such  an  irreparably  damaged  agricultural 
structure,  the  operator  may  provide  for  the 
reasonable  cost  to  replace  the  damaged 
structure  with  a  structure  satisfying  the 
functions  and  purposes  served  by  the 
damaged  structure  before  the  damage 
occurred  if  the  operator  can  affirmatively 
prove  that  the  structure  was  being  used  for 
a  different  purpose  than  the  purpose  for 


which  the  structure  was  originally 

constructed. 

***** 

(g)  Protection  of  utilities. 

(1)  Underground  mining  operations  shall 
be  planned  and  conducted  in  a  manner 
which  minimizes  damage,  destruction  or 
disruption  in  services  provided  by  oil,  gas 
and  water  wells;  oil,  gas  and  coal  slurry 
pipelines;  rail  lines;  electric  and  telephone 
lines;  and  water  and  sewerage  lines  which 
pass  under,  over,  or  through  the  permit  area, 
unless  otherwise  approved  by  the  owner  of 
the  facilities  and  the  Department. 
***** 

(h)  Perennial  streams. 

(1)  Underground  mining  operations  shall 
be  planned  and  conducted  in  a  manner 
which  maintains  the  value  and  reasonably 
foreseeable  uses  of  perennial  streams,  such  as 
aquatic  life;  water  supply;  and  recreation,  as 
they  existed  prior  to  coal  extraction  beneath 
streams. 

(2)  If  the  Department  finds  that  the 
underground  mining  operations  have 
adversely  affected  a  perennial  stream,  the 
operator  shall  mitigate  the  adverse  effects  to 
the  extent  technologically  and  economically 
feasible,  and,  if  necessary,  file  revised  plans 
or  other  data  to  demonstrate  that  future 
underground  mining  operations  will  meet  the 
requirements  of  paragraph  (1). 

(i)  Prevention  of  hazards  to  human  safety. 

(1)  The  Department  will  suspend 
underground  mining  operations  beneath 
urbanized  areas;  cities;  towns;  and 
communities  and  adjacent  to  or  beneath 
industrial  or  commercial  buildings;  lined 
solid  and  hazardous  waste  disposal  areas; 
major  impoundments  of  20  acre-feet  (2.47 
hectare-meters)  or  more;  or  perennial 
streams,  if  the  operations  present  an 
imminent  danger  to  the  public. 


89.143a.    Subsidence  control:  procedure 
for  resolution  of  subsidence  damage 
claims. 

(a)  The  owner  of  a  structure  enumerated  in 
25  Pa.  Code  89.142a(f)(l)  (relating  to 
subsidence  control:  performance  standards) 
who  believes  that  underground  mining 
operations  caused  mine  subsidence  resulting 
in  damage  to  the  structure  and  who  wishes 
to  secure  repair  of  the  structure  or 
compensation  for  the  damage  shall  provide 
the  operator  responsible  for  the  underground 
mining  with  notification  of  the  damage  to  the 
structure. 
***** 

(d)  Upon  receipt  of  the  claim,  the 
Department  will  send  a  copy  of  the  claim  to 
the  operator  and  conduct  an  investigation  in 
accordance  with  the  following  procedure: 

(1)  Within  30  days  of  receipt  of  the  claim, 
the  Department  will  conduct  an  investigation 
to  determine  whether  underground  mining 
operations  caused  the  subsidence  damage  to 
the  structure  and  provide  the  results  of  its 
investigation  to  the  property  owner  emd  mine 
operator  within  10  days  of  completing  the 
investigation. 

(2)  Within  60  days  of  completion  of  the 
investigation,  the  Department  will  determine, 
and  set  forth  in  writing,  whether  the  damage 


is  attributable  to  subsidence  caused  b\  the 
operator's  underground  mining  operations 
and,  if  so,  the  reasonable  cost  of  repairing  or 
replacing  the  damaged  structure. 

(3)  If  the  Department  finds  that  the 
operator's  underground  mining  operations 
caused  the  damage  to  the  structure,  the 
Department  will  either  issue  a  written  order 
directing  the  operator  to  promptly 
compensate  the  structure  owner  or  issue  an 
order  directing  the  operator  to  promptly 
repair  the  damaged  structure.  The 
Department  may  extend  the  time  for 
compliance  with  the  order  if  the  Department 
finds  that  further  damage  may  occur  to  the 
same  structure  as  a  result  of  additional 
subsidence. 


Further,  PADEP  recommends  that 
OSM  accept  its  explanation  that  25  Pa. 
Code  8.9.155(b)(1)  and  (2)  and  89.155(c) 
are  no  less  effective  than  the  Federal 
regulations  and  need  no  modification. 

As  noted  earlier  in  this  proposed  rule, 
PADEP  is  proposing  several 
amendments  to  Chapters  86  and  89  that 
were  not  specifically  required  by  OSM. 
These  changes  are  summarized  below: 

Definitions  ofEPACT  Structures  and 
EPACT  Water  Supplies 

PADEP  is  proposing  to  add 
definitions  of  the  terms  "EPAct 
structures"  and  "EPAct  water  supplies" 
under  25  Pa.  Code  89.5  (relating  to 
definitions).  These  terms  are  used  in 
various  information  and  performance 
standards  to  refer  to  structures  and 
water  supplies  covered  under  section 
720(a)  of  SMCRA.  The  proposed 
definitions  are  derived"  from 
descriptions  in  section  720(a)  of  SMCRA 
and  the  definitions  of  the  terms 
"drinking,  domestic  or  residential  water 
supply"  and  "occupied  residential 
dwelling  and  structures  related  thereto" 
in  30  CFR  701.5.  PADEP  maintains  that 
the  proposed  definitions  effectively 
encompass  all  structures  and  water 
supplies  covered  by  Federal  subsidence 
damage  repair  and  water  supply 
replacement  provisions. 

The  proposed  definitions  are  as 
follows: 

89.5.  Definitions. 

(a)  The  following  words  and  terms,  when 
used  in  this  chapter,  have  the  following 
meanings,  unless  the  context  clearly 
indicates  otherwise: 
***** 

EPAct  structures — Structures  that  are 
subject  to  repair  and  compensation 
requirements  under  section  720(a)  of  the 
Federal  Surface  Mining  Control  and 
Reclamation  Act  (30  U.S.C.  1201  et  seq.].  The 
term  includes:. 

(a)  Noncommercial  buildings. 

(ii)  Dwellings. 

(iii)  Structures  adjunct  to  or  used  in 
conjunction  with  dwellings,  including,  but 
not  limited  to,  garages;  storage  sheds  and 
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barns:  greenhouses  and  related  buildings: 
customer-owned  uti4ities  and  cables:  fences 
and  other  enclosures:  retaining  wails:  paved 
or  improved  patios:  walks  and  driveways: 
-septic  sewage  treatment  facilities:  inground 
swimming  pools,  and  lot  drainage  and  lawn 
and  garden  irrigation  systems. 

EPA  Act  water  supplies — Water  supplies 
that  are  subject  to  replacement  under  section 
720(a)  of  the  Federal  Surface  Mining  Control 
and  Reclamation  Act  (30  U.S.C.  1201  et  seq.). 
including  drinking,  domestic  or  residential 
water  supplies  in  existence  prior  to  the  date 
of  permit  application.  The  term  includes 
water  received  from  a  well  or  spring  and  any 
appurtenant  delivery  systerathat  provides 
water  for  direct  human  consumption  or 
household  use.  It  does  not  include  wells  and 
springs  that  serve  only  agricultural, 
commercial  or  industrial  enterprises  except 
to  the  extent  the  water  supply  is  for  direct 
human  consumption  or  human  sanitation,  or 
domestic  use. 


Scope  of  Subsidence  Bonds 

PADEP  is  proposing  two  changes  to 
its  bonding  regulations  in  addition  to 
those  proposed  in  response  to  30  CFR 
938.16(ccccc).  These  changes  are 
intended  to  clarify  that  the  scope  and 
period  of  liability  of  subsidence  bonds 
will  not  change  as  a  result  of  other 
regulatory  amendments  proposed  in 
response  to  the  OSM  requirements.  - 

One  proposed  change  is  an 
amendment  to  25  Pa.  Code  86.151(b)(2) 
(relating  to  the  period  of  liability  of 
subsidence  bonds).  This  change 
involves  replacing  the  undefined  term 
"mining  and  reclamation  operation" 
with  "imderground  mining 
operations" — a  term  defined  in  25  Pa. 
Code  89.5.  This  change  is  intended  to 
avoid  confusion  over  whether  the  final 
10-year  period  of  bonded  liability  starts 
upon  completion  "underground  mining 
operations"  or  upon  completion  of 
"undergroimd  mining  activities."  This 
is  an  important  distinction  since  the 
completion  of  underground  mining 
operations  is  marked  by  the  reclamation 
of  the  last  shaft  or  drift  opening,  while 
the  completion  of  imderground  mining 
activities  is  marked  by  the  stabilization 
of  the  post  closure  mine  pool,  which 
usually  occTu-s  several  years  or  decades 
after  the  completion  of  underground 
mining  operations.  The  proposed 
amendjoaent  ties  the  start  of  the  final  10- 
year  period  to  the  completion  of 
underground  mining  operations, 
consistent  with  section  6(b)  of  BMSLCA. 

Another  proposed  change  is  an 
amendment  to  25  Pa.  Code  86.152(a) 
(relating  to  bond  adjustments).  The 
proposed  amendment  adds  a  provision 
at  the  end  of  subsection  (a)  clarifying 
that  the  requirement  to  periodically  re- 
evaluate and  adjust  bonds  is  not  a  basis 


for  extendin  5  the  coverage  of  subsidence 
bonds  bey 01  d  the  requirements  of 
sections  5,  5  4,  5.5,  and  5.6  of  the 
BMSLCA.  T  lis  provision,  which  is 
based  on  sec  tion  6(b)  of  BMSLCA, 
clarifies  thai  subsidence  bonds  are  to  be 
evaluated  ai  d  adjusted  based  on  the 
projected  co  >ts  of  repairing  land  and 
structure  da  nage  and  not  on  costs 
arising  ft-om  other  regulatory 
obligations,  !uch  as  the  requirement  to 
perform  sur  ace  reclamation  and  the 
requirement  to  replace  affected  water 
supplies. 

PADEP  m;  lintains  that  the  proposed 
amendment!  will  not  make 
Pennsylvani  I's  bonding  requirements 
less  effectivj  than  the  Federal  bonding 
requirement  i.  As  explained  in  the 
response  to  ;  lO  CFR  938.16(ccccc), 
Pennsylvani  i  asserts  its  subsidence 
bonding  reqi  lirements  are  as  effective  as 
those  in  30  ( IFR  817.121(c)(5)  in  terms 
of  assuring  t  le  availability  of  adequate 
funds  for  th«  repair  of  EPAct  structures 
and  land.  Tt  e  proposed  changes  to  25 
Pa.  Code  86. 151(b)(2)  will  maintain  the 
status  quo  r^arding  the  period  during 
which  subsidence  bonds  must  be 
maintained  1  ind  will  not  result  in  a 
termination  jf  liability  prior  to  the  time 
OSM  would  terminate  jurisdiction  over 
an  undergroi  md  mining  operation. 
Further,  sin<  e  PADEP  relies  on  other 
types  of  fina  icial  assurance  to  ensure 
the  replacerqent  of  affected  water 
supplies,  it  Oiaintains  there  is  no  need 
to  address  th  ese  liabilities  through 
subsidence  I  onds. 

The  propa  sed  amendments  to  25  Pa. 
Code  86.151(b)(2)  and  86.152(a)  are  as 
follows: 


86.151 

(a)  Liability 
surface  minin 
duration  of  th 
reclamation  a! 
regulations  a 
conditions  of 
years  after  coHi 
fertilization 


necessary  to 
of  the  permit 
(bjLiability 
surface  effect 
preparation 
facility  shall 
mining  operat 
reclamation  a: 
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thereafter 

(1)  The  risk 
liability  undei 
period  of 
dnd  reclamati 
time  will  be 
on  a  case-by 

(2)  The  risk 
underground 
the. bond  shal 


Peri  jd  of  liability. 

under  bonds  posted  for  a  coal 
activity  shall  continue  for  the 
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provided  in  the  acts, 
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he  permit  and  for  5  additional 
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he  permit,  and  for  5  years 
exc  ;pt  for: 

af  water  pollution  for' which 
the  bond  shall  continue  for  a 
timejafter  completion  of  the  mining 
n  operation.  This  period  of 
determined  by  the  Department 
basis, 
of  subsidence  from  bituminous 
ines  for  which  liability  under 
continue  for  10  years  after 


mi 


completion  of  the  mining  and  reclamation 
operation  underground  mining  operations. 

86.152.  Bond  adjustments. 

(a)  The  amount  of  bond  required  and  the 
terms  of  the  acceptance  of  the  applicant's 
bond  will  be  adjusted  by  the  Department 
from  time  to  time  as  the  area  requiring  bond 
coverage  is  increased  or  decreased,  or  where 
the  cost  of  future  reclamation  changes,  or 
where  the  projected  subsidence  damage 
repair  liability  changes.  The  Department  may 
specify  periodic  times  or  set  a  schedule  for 
reevaluating  and  adjusting  the  bond  amount 
to  fulfill  this  requirement.  This  requirement 
shall  only  be  binding  upon  the  permittee  and 
does  not  compel  a  third  party,  including 
surety  companies,  to  provide  additional  bond 
coverage  and  does  not  extend  the  coverage  of 
a  subsidence  bond  beyond  the  requirements 
imposed  by  sections  5,  5.4,  5.5,  and  5.6  of  the 
Bituminous  Mine  Subsidence  and  Land 
Conservation  Act. 

Description  of  Features  Protected  Under 
25  Pa.  Code  89.142a(c) 

PADEP  is  proposing  to  amend  25  Pa. 
Code  89.142a(c)(l)  to  make  an  editorial 
correction.  The  correction  involves 
changing  the  term  "siuface  features"  to 
"features"  in  paragraph  (1).  The  term 
"features"  is  more  appropriate  in  this 
instance  because  it  refers  to  both  surface 
water  bodies  and  aquifers  enumerated 
in  subparagraphs  (c)(l)(iv)-(v).  Since 
aquifers  are  not  usually  considered 
surface  features,  it  is  more  appropriate 
to  use  the  term  "featiues"  to  refer  to  this 
group.  PADEP  maintains  that  the 
proposed  change  will  not  make 
Pennsylvania's  regulations  less  effective 
than  Federal  counterpart  regulations. 
The  proposed  amendment  to  25  Pa.   ' 
Code  89.142a(c)  is  as  follows: 

89.142a.  Subsidence  control:  performance 
standards. 

***** 

(c)  Restrictions  on  underground  mining. 

(1)  Unless  the  subsidence  control  plan 
demonstrates  that  subsidence  will  not  cause 
material  damage  to,  or  reduce  the  reasonably 
foreseeable  use  of  the  structures  and  features 
listed  in  subparagraph  (i)-(v),  no 
underground  mining  shall  be  conducted 
beneath  or  adjacent  to: 

(i)  Public  buildings  and  facilities. 

(ii)  Churches,  schools  and  hospitals. 

(iii)  Impoundments  with  a  storage  capacity 
of  20  acre-feet  (2.47  hectare-meters)  or  more. 

(iv)  Bodies  of  water  with  a  volume  of  20 
acre-feet  (2.47  hectare-meters)  or  more. 

(v)  Bodies  of  water  or  aquifers  which  serve 
as  significant  sources  to  public  water  supply 
systems. 


Support  Facilities  Located  Underground 

PADEP  is  proposing  to  amend  the 
definition  of  "underground  mining 
operations"  and  paragraph  (ii)  of  the 
definition  of  "undergroimd  mining 
activities"  to  replace  the  term 
"underground  support  facilities"  with 
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"support  facilities  located 
underground."  The  proposed  changes 
are  intended  to  clarify  that  the  term 
"undergroimd  mining  operations"  refers 
only  to  those  operations  that  take  place 
in  the  subsurface  parts  of  an 
undergroimd  coal  mine.  These  changes 
will  eliminate  the  possibility  that 
"vmdergroxmd  mining  operations"  could 
be  construed  to  include  operations  at  a 
surface  support  facility,  such  as  a  coal 
storage  site,  bathhouse  or  mine  drainage 
treatment  plant.  This  change  is 
necessary  to  clarify  the  scope  of  the 
term  "underground  mining  operations" 
which  will  be  inserted  in  many 
information  and  performance  standards 
in  response  to  OSM  requirements. 
PADEP  contends  that  these  changes  will 
not  make  Pennsylvania's  definition  of 
"underground  mining  operations"  less 
inclusive  than  the  Federal  definition 
(see  paragraph  (b)  of  the  definition  of 
"undergroimd  mining  activities"  in  30 
CFR  701.5). 
The  proposed  changes  are  as  follows: 

86.1.  Definitions. 

The  following  words  and  terms,  when  used 
in  this  chapter,  have  the  following  meanings, 
unless  the  context  clearly  indicates 
otherwise: 
***** 

Underground  mining  activities  includes 
the  following: 

***** 

(ii)  Underground  operations  such  as 
underground  construction,  operation,  and 
reclamation  of  shafts,  adits,  support  facilities 
located  underground,  in  situ  processing,  and 
underground  mining,  hauling,  storage  and 
blasting. 
***** 

89.5.  Definitions. 

(a)  The  following  words  and  terms,  when 
used  in  this  chapter,  have  the  following 
meanings,  unless  the  context  clearly 
indicates  otherwise: 
***** 

Underground  mining  activities  includes 
the  following: 
***** 

(ii)  Underground  operations  such  as 
underground  construction,  operation,  and 
reclamation  of  shafts,  adits,  support  facilities 
located  underground,  in  situ  processing,  and 
underground  mining,  hauling,  storage  and 
blasting. 
***** 

Underground  mining  operations — 
Underground  construction,  operation  and 
reclamation  of  shafts,  adits,  support  facilities 
located  underground,  in  situ  processing  and 
underground  mining,  hauling,  storage  and 
blasting. 


ni.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 


satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  conmients  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Harrisburg  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SATS  No.  PA-143"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Harrisburg  Field  Office  at 
(717) 782-4036. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anon)n[nous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  fi'om 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearings,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  e.s.t.  on  October  7, 
2003.  If  you  are  disabled  and  need 
special  accommodations  to  attend  a 
public  hearing,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those 
persons  requesting  the  hearing. 


To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
■  public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard.  You  do  not 
need  to  attend  both  public  hearings.  We 
will  consider  all  comments  received  at 
either  of  the  public  hearings. 

IV.  Procedural  Determinatioiis 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has  " 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132^Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
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and  the  environment  firom  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Ck>nsultaUon 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  bave 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
The  basis  for  this  determination  is  that 
the  Pennsylvania  program  does  not 
regulate  surface  coal  mining  and 
reclamation  operations  on  Indian  lands. 
Therefore,  changes  to  the  Pennsylvania 
program  have  no  effect  on  federally- 
recognized  Indian  tribes. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Qrder  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  enwgy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
becaiise  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq. 

Regulatory .  flexibility  Act 

The  Depa  rtment  of  the  Interior 
certifies  tha :  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  dumber  of  small  entities 
under  the  R^ulatory  Flexibility  Act  (5 
U.S.C.  601  4t  seq.).  The  State  submittal, 
which  is  th^  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  eoonomic  analysis  was 
prepared  anp  certification  made  that 
such  regulations  would  not  have  a 
significant  ejconomic  effect  upon  a 
substantial  ^imiber  of  small  entities.  In 
making  the  determination  as  to  whether 
this  nile.woiild  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assimiptions  for  the 
counterpart  Federal  regulations. 

Sina77  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (^  Does  not  have  an  aimual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  |:ause  a  major  increase  in 
costs  or  prides  for  consumers, 
individual  itidustries.  Federal,  State,  or 
local  govemknental  agencies  or 
geographic  Begions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competitionl  employment,  investment, 
productivitjj,  iimovation,  or  the  ability 
of  U.S.-baseq  enterprises  to  compete 
with  foreigni-based  enterprises.  This 
determinatisn  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  pederal  regulations  for 
which  an  ai^alysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  A  andates 

This  rule  vill  not  impose  an 
imfunded  m  andate  on  State,  local,  or 
tribal  goven  ments  or  the  private  sector 
of  $100  mill  on  or  more  in  any  given 
year.  This  d  itermination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subjec  t  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  ai^ysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  d^d  not  impose  an  imfunded 
mandate. 


List  of  Sul 


in  30  CFR  Part  938 


Intergovernmental  relations,  Surface 
mining.  Underground  mining. 


Dated:  September  5,  2003. 

Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 
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BILLING  CqOE  4310-06-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
tPA-141-FORl 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  notice  of  public  hearing  on 

a  proposed  action. 

SUMMARY:  We  are  proposing  to 
supersede  portions  of  Pennsylvania's 
Bituminous  Mine  Subsidence  and  Land 
Conservation  Act  (BMSLCA)  because 
they  are  inconsistent  with  the 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  In  this  proposed 
rule,  we  are  asking  for  comments 
regarding  the  proposed  supersession.  In 
a  separate  proposed  rulemaking  also 
published  today,  we  are  asking  for 
comments  on  changes  Pennsylvania  is 
proposing  to  make  to  its  regulations 
related  to  the  implementation  of 
BMSLCA  as  well  as  clarifications  to 
those  regulations.  We  will  be  holding 
public  hearings  on  both  the  proposal  for 
superseding  certain  provisions  of 
BMSLCA,  as  noted  below,  and 
Pennsylvania's  proposed  changes  to  its 
regulations  on  the  dates  indicated  imder 
DATES.  Pennsylvania  will  also  be 
holding  public  hearings  on  its  proposed 
changes  to  its  regulations.  In  order  to 
accommodate  those  who  wish  to  speak 
at  both  Pennsylvania's  and  our  public 
hearings,  the  hearings  will  be  held  on 
the  same  days  and  at  the  same  locations, 
but  at  different  times. 

This  document  gives  the  times  and 
locations  that  the  Pennsylvania  program 
is  available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  this 
proposed  action,  and  the  procedures 
that  we  will  follow  for  the  public 
hearings. 

DATES:  We  will  accept  written 
comments  on  this  proposal  until  4  p.m., 
e.s.t.,  October  22,  2003.  We  will  hold 
public  hearings  on  the  proposal  on 
October  15,  2003,  at  the  Best  Western 
University  Inn  in  Indiana,  Pennsylvania, 
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at  3  p.m.  and  at  7  p.m.  and  on  October 
16,  2003,  at  the  Holiday  Inn  Meadow 
Lands  in  Washington,  Pennsylvania,  at 
3  p.m.  and  at  7  p.m.  We  will  accept 
requests  to  speak  at  a  hearing  until  4 
p.m.,  e.s.t.  on  October  7,  2003. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  George  Rieger, 
Acting  Field  Office  Director  at  the 
address  listed  below. 

You  may  review  copies  of  the 
Pennsylvania  program;  this  proposal,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays. 
George  Rieger,  Acting  Director, 
Harrisburg  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Harrisburg 
Transportation  Center,  Third  Floor, 
Suite  3C,  4th  and  Market  Streets, 
Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)  782-4036,  E-mail: 
grieger@osinre.gov 
Joseph  P.  Pizarchik,  Director,  Bureau  of 
Mining  and  Reclamation, 
Pennsylvania  Department  of 
Environmental  Protection,  Rachel 
Carson  State  Office  Building,  PO  Box 
8461,  Harrisburg,  Pennsylvania 
17105-8461,  Telephone:  (717)  787- 
5103 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Rieger,  Telephone:  (717)  782- 
4036,  E-mail:  grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program 

II.  Description  of  the  Proposed  Action 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Back^t>und  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siu-face  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *  * ;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  30,  1982. 
You  CEui  find  backgroiuid  information 
on  the  Pennsylvania  program,  including 
the  Secretary's  findings,  the  disposition 


of  comments,  and  conditions  of 
approval  of  the  Pennsylvania  program 
in  the  July  30,  1982,  Federal  Register 
(47  FR  33050).  You  can  also  find  later 
actions  concerning  Pennsylvania 
progreun  and  program  amendments  at  30 
CFR  938.11,  938.12,  938.15  and  938.16. 

n.  Description  of  the  Proposed  Action 

Pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a),  we  are  proposing 
to  supersede  portions  of  the  following 
sections  of  BMSLCA  as  detailed  below: 
5.1(b)(52  P.S.  1406.5a(b)),  5.2(g)(52  P.S. 
1406.5b(g)),  5.2(h)(52  P.S.  1406.5b(h)), 
5.4(a)(3)(52  P.S.  1406.5d(a)(3)),  5.4(c)(52 
•P.S.  1406.5d(c)),  5.5(b)(52  P.S. 
1406.5e(b)). 

Section  5.1(b).  We  are  proposing  to 
supersede  section  5.1(b)  to  the  extent  it 
would  apply  to  water  supplies  covered 
under  section  720  of  SMCRA.  Section 
5.1(b)  provides  that: 

(b)  A  mine  operator  shall  not  be  liable  to 
restore  or  replace  a  water  supply  under  the 
provisions  of  this  section  if  a  claim  of 
contamination,  diminution  or  interruption  is 
made  more  than  two  years  after  the  supply 
has  been  adversely  affected. 

Section  5.2(g).  We  are  proposing  to 
supersede  section  5.2(g)  of  BMSLCA  to 
the  extent  that  it  would  remove  an 
operator's  liability  to  restore  or  replace 
a  water  supply  covered  under  section 
720  of  SMCRA.  Section  5.2(g)  provides 
that: 

(g)  If  an  affected  water  supply  is  not 
restored  or  reestablished  or  a  permanent 
alternate  source  is  not  provided  within  three 
years,  the  mine  operator  may  be  relieved  of 
further  responsibility  by  entering  into  a 
written  agreement  providing  compensation 
acceptable  to  the  landowner.  If  no  agreement 
is  reached,  the  mine  operator,  at  the  option 
of  the  landowner,  shall: 

(1)  purchase  the  property  for  a  sum  equal 
to  its  fair  market  value  immediately  prior  to 
the  time  the  water  supply  was  affected;  or 

(2)  make  a  one-time  payment  equal  to  the 
difference  between  the  property's  fair  market 
value  immediately  prior  to  the  time  the  water 
supply  was  affected  and  at  the  time  payment 
is  made;  whereupon  the  mine  operator  shall 
be  relieved  of  further  obligation  regarding 
contamination,  diminution  or  interruption  of 
an  affected  water  supply  under  this  act.  Any 
measures  taken  under  sections  5.1  and  5.3 
and  this  section  to  relieve  a  mine  operator  of 
further  obligation  regarding  contamination, 
diminution  or  interruption  of  an  affected 
water  supply  shall  not  be  deemed  to  bar  a 
subsequent  purchaser  of  the  land  on  which 
the  affected  water  supply  was  located  or  any 
water  user  on  such  land  from  invoking  rights 
under  this  section  for  contamination, 
diminution  or  interruption  of  a  water  supply 
resulting  from  subsequent  mining  activity 
other  than  that  contemplated  by  the  mine 
plan  in  effect  at  the  time  the  original  supply 
was  affected. 

Section  5.2(h).  We  are  proposing  to 
supersede  section  5.2(h)  of  BMSLCA  to 


the  extent  it  would  bar  Pennsylvania 
from  requiring  the  restoration  or 
replacement  of  a  water  supply  covered 
under  section  720  of  SMCRA.  Section 
5.2(h)  provides  that: 

(h)  Prior  to  entering  into  an  agreement  with 
the  mine  operator  pursuant  to  subsection  (g). 
the  landowner  may  submit  a  written  request 
to  the  department  asking  that  the  department 
review  the  operators  finding  that  an  affected 
water  supply  cannot  reasonably  be  restored 
or  that  a  permanent  alternate  source,  as 
described  in  subsection  (i).  cannot  reasonably 
be  provided.  The  department  shall  provide 
its  opinion  to  the  landowner  within  sixty 
days  of  receiving  the  landowner's  request. 
The  department's  opinion  shall  be  advisory 
only,  including  for  purposes  of  assisting  the 
landowner  in  selecting  the  optional 
compensation  authorized  under  subsection 
(g).  The  department's  opinion  shall  not 
prevent  the  landowner  from  entering  into  an 
agreement  with  the  mine  operator  pursuant 
to  subsection  (g).  and  such  opinion  shall  not 
serve  as  the  basis  for  any  action  by  the 
department  against  the  mine  operator  or 
create  any  cause  of  action  in  a  third  party, 
provided  the  operator  otherwise  complies 
with  subsection  (g). 

Section  5.4(a)(3).  We  are  proposing  to 
supersede  the  portion  of  section 
5.4(a)(3)  of  BMSLCA  that  states,  "in 
place  on  the  effective  date  of  this 
section  or  on  the  date  of  first 
publication  of  the  application  for  a  Mine 
Activity  Permit  or  a  five-year  renewal 
thereof  for  the  operations  in  question 
and  within  the  boundary  of  the  entire 
inine  as  depicted  in  said  application," 
to  the  extent  it  excludes  structures 
covered  under  Section  720  of  SMCRA 
from  repair  or  compensation 
requirements.  This  provision  is 
proposed  to  be  superseded  because  it 
may  exclude  certain  structures  from  the 
repair  and  compensation  provisions  of 
SMCRA. 

Section  5.4(a)(3)  provides  that: 

5.4.  Restoration  or  compensation  for 
structures  damaged  by  underground  mining. 

(a)  Whenever  underground  mining 
operations  conducted  under  this  act  cause 
damage  to  any  of  the  following  surface 
buildings  overlying  or  in  the  proximity  of  the 
mine: 
***** 

(3)  Dwellings  used  for  human  habitation 
and  permanently  affixed  appurtenant 
structures  or  improvements  in  place  on  the 
effective  date  of  this  section  or  on  the  date 
of  first  publication  of  the  application  for  a 
Mine  Activity  Permit  or  a  five-year  renewal 
thereof  for  the  operations  in  question  and 
within  the  boundary  of  the  entire  mine  as 
depicted  in  said  application:  or 
***** 

Section  5.4(c).  We  are  proposing  to 
supersede  section  5.4(c)  of  BMSLCA 
where  it  would  relieve  an  operator's 
liability  to  repair  or  compensate  for 
damage  to  a  structure  covered  under 
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section  720  of  SMCRA.  Section  5.4(c) 
provides  that: 

(i:)  A  mine  operator  shall  not  be  liable  to 
repair  or  compensate  for  subsidence  damage 
if  the  mine  operator,  upon  request,  is  denied 
access  to  the  properly  upon  which  the 
building  is  located  to  conduct  premining  and 
postmining  surveys  of  the  building  and 
surrounding  property  and  thereafter  serves 
notice  upon  the  landowner  by  certified  mail 
or  personal  service,  which  notice  identiiies 
the  rights  established  by  sections  5.5  and  5.6 
and  this  section,  the  mine  operator  was 
denied  access  and  the  landowner  failed  to 
provide  or  authorize  access  within  ten  days 
after  receipt  thereof. 

Section  5.5(b).  We  are  proposing  to 
supersede  the  portion  of  section  5.5(b) 
of  BMSLCA  that  reads,  "All  claims 
under  this  subsection  shall  be  Hied 
within  two  years  of  the  date  damage  to 
the  building  occurred"  where  it  would 
apply  to  a  structure  covered  under 
section  720  of  SMCRA.  Section  5.5(b) 
provides  that: 

(b)  If  the  parties  are  unable  to  agree  within 
six  months  of  the  date  of  notice  as  to  the 
cause  of  the  damage  or  the  reasonable  cost  of 
repair  or  compensation,  the  owner  of  the 
building  may  file  a  claim  in  writing  with  the 
Department  of  Environmental  Resources,  a 
copy  of  which  shall  be  sent  to  the  operator. 
Alt  claims  under  this  subsection  shall  be 
filed  within  two  years  of  the  date  damage  to 
the  building  occurred. 

We  are  proposing  to  supersede  the 
provisions  of  BMSLCA  as  noted  above 
because  we  have  previously  determined 
that  these  provisions  are  inconsistent 
with  SMCRA  or  the  Federal  regulations 
based  on  the  reasons  cited  under " 
"Director's  Findings"  in  a  notice  of  final 
rulemaking  published  in  the  Federal 
Register  on  December  27,  2001  (66  FR 
67010)  and  because  Pennsylvania  did 
not  propose  revisions  to  the  statute. 
This  action  is  also  needed- to  resolve 
litigation  between  Pennsylvania  and 
OSM.  In  subsequent  discussions  with 
OSM,  Pennsylvania  expressed  concern 
that  without  this  action,  there  may  be 
conflicts  with  new  State  rulemaking, 
which  is  needed  to  satisfy  some  of  the 
required  amendments  of  30  CFR  938.16. 
Therefore,^ to  alleviate  Pennsylvania's 
concerns  and  as  part  of  the  measures  to 
resolve  the  litigation,  we  are  proposing 
to  supersede  those  provisions  as  noted 
above. 

Please  note  that  we  are  proposing  to 
supersede  only  the  provisions  of  the 
BMSLCA  to  the  extent  noted  above  in 
this  notice.  The  superseded  provisions, 
as  noted  above,  cannot  be  implemented 
or  enforced  by  ajay  party  as  they  would 
apply  to  a  water  supply  or  structure 
covered  by  section  720  of  SMCRA. 
However,  this  proposal  will  not  change 
the  way  Pennsylvania  or  OSM  enforce 


the  provisii  ms  of  BMSLCA  or  SMCRA  in 
Pennsylvan  ia  unless  or  until  it  becomes 
final.  To  mi  (et  the  enforcement 
requiremen  ts  of  section  720  in 
Pennsylvar  ia,  enforcement  occurred 
through  a  c  Dmbination  of  State 
enforcemei  t  of  BMSLCA  and  direct 
Federal  enf  arcement  as  described  in  the 
July  28,  19<  5.  Federal  Register  (60  FR 
38685).  Pennsylvania's  enforcement  of 
BMSLCA  a  id  our  direct  enforcement 
continued  :  rom  July  28,  1995,  up  to 
December  2  7,  2001,  and  continues  as 
described  ii  i  the  December  27,  2001, 
final  rule,  t ,  complete  discussion  of 
enforcemer  t  of  the  section  720 
provisions  )f  SMCRA  in  Pennsylvania 
and  the  reh  tionship  of  the  decisions 
made  in  th«  December  27,  2001,  final 
rule  to  thos  3  enforcement  provisions 
can  be  four  d  in  Section  VI.  Effect  of 
Director's  E  ecision  in  that  final  rule  (66 
FR  67061). 

In  a  sepa]  ate  rulemaking  located 
elsewhere  i  [i  this  Federal  Register  issue, 
Pennsylvan  ia  has  submitted  new 
regulations  and  supplemental 
informatior  to  OSM  which  will  include 
enforcemer  t  of  those  areas  of  the 
program  thi  it  have  been  superseded.  We 
intend  to  c(  lordinate  the  effective  date  of 
the  final  ru  e  notice  announcing  the 
superseded  provisions  with 
Pennsylvan  ia's  rulemaking  process 
regarding  itp  new  regulations  to  insure 
that  there  ate  no  gaps  in  enforcement  of 
Pennsylvaiia's  program.  The  full  text  of 
the  December  27,  2001,  final  rule  is 
available  fo  r  you  to  read  at  the  locations 
listed  abov(  i  under  ADDRESSES. 

m.  Public  ( lomment  Procedures 

We  are  n(  iw  soliciting  comments  on 
this  propos,  il  to  supersede  the  portions 
of  BMSLCil  as  noted  above.  If  we 
receive  no  <  vidence  demonstrating  why 
these  portic  ns  should  not  be 
superseded  we  will  publish  a  final 
notice  to  ef  ect  the  supersession  of  the 
)y  Federal  law.  This  action, 
1  require  Pennsylvemia  to 
enforce  its  approved 
if  the  superseded  provisions 


provisions 
if  taken,  wi 
operate  anc 
program  as 
did  not  exi^ 


Written  Cot  iments 


your 


Send 
comments 
above.  You 
be  specific, 
proposed  i 
include  ex 


recommenc  ations 


or  respond 
developi 
received 
period  (see 
attempt  to 


administrat  ive 


II 


II 


written  or  electronic 
OSM  at  the  address  given 
written  comments  should 
pertain  only  to  the  issues 
this  rulemaking,  and 
anations  in  support  of  your 
We  will  not  consider 
0  your  comments  when 
e  final  rule  if  they  are 
the  close  of  the  comment 
DATES).  We  will  make  every 
3g  all  comments  into  the 
record,  but  comments 


ngthi 
afler 


delivered  to  an  address  other  than  the 
Harrisburg  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SATS  No.  PA-141-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Harrisburg  Field  Office  at  (717)  782- 
4036. 

Availability  of  Comments 

We  will  make  comments,  including 
nemies  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearings 

If  you  wish  to  speak  at  the  public 
hearings,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  e.s.t.  on  October  7, 
2003.  If  you  are  disabled  and  need 
special  accommodations  to  attend  a 
public  hearing,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those 
persons  requesting  the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearings  provide  us  with  a 
written  copy  of  his  or  her  comments. 
The  public  hearings  will  continue  on 
the  specified  dates  until  everyone 
scheduled  to  speak  has  been  given  an 
opportimity  to  be  heard.  If  y^d  are  in 
the  audience  and  have  not  been 
scheduled  to  speak  and  wish  to  do  so, 
you  will  be  allowed  to  speak  after  those 
who  have  been  scheduled.  We  will  end 
the  hearings  after  everyone  scheduled  to 
speak  and  others  present  in  the 
audience  who  wish  to  speak,  have  been 
heard.  You  do  not  need  to  attend  both 
public  hearings.  We  will  consider  all 
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comments  received  at  either  of  the 
public  hearings. 

IV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  riUe  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
piu-poses  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siu-face  coal  mining  and 
reclamation  operations  be  "in 


accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  oh  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  Indian  lands. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Enviromnental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 


require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a    ' 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
on  the  analysis  prepared  for  the  OSM 
regulations  implementing  the  provisions 
of  the  Energy  Policy  Act. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  goverrunental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  on  the  analysis 
prepared  for  the  OSM  regulations 
implementing  the  provisions  of  the 
Energy  Policy  Act. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  on  the 
analysis  prepared  for  the  OSM 
regulations  implementing  the  provisions 
of  the  Energy  Policy  Act. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations,  Siuface 
mining.  Underground  mining. 

Dated:  September  9,  2003. 
Glenda  Owens, 

Deputy  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
[FR  Doc.  03-23985  Filed  »-9-03;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Hsu  and  WUdllte  Service 

50CFRPart17 
(mN  lOIS-^HTS] 

Endangered  and  Threatened  Wildlife 
and  Planta;  Notice  of  Remanded 
Determination  of  Status  for  the 
Sacramento  spllttail  {Pogonlchthys 
maerol»pidotu8) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  revised 

determination. 

SUMMARY:  On  January  6, 1994,  we.  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
proposed  to  list  the  Sacramento  splittail 
[Pogonichthys  macrolepidotus),  a  fish 
species  native  to  central  California,  as  a 
threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  published  a  final 
I  lie  to  list  the  species  as  threatened  on 
February  8, 1999.  Our  final  decision  to 
list  the  Sacramento  splittail  was 
subsequently  challenged  in  the  cases 
San  Luis  &■  Delta-Mendota  Water 
Authority  v.  Anne  Badgley,  et  al.  and 
State  Water  Contractors,  et  al.  v. 
Michael  Spear,  et  al.  On  Jime  23,  2000, 
the  Federal  Eastern  District  Court  of 
California  found  our  final  rule  to  be 
unlawful  and  on  September  22,  2000, 
remanded  the  determination  back  to  us 
for  a  re-evaluation  of  our  final  decision. 
However,  because  the  District  Court  did 
not  vacate  our  previous  final  decision, 
-the  decision  remained  in  place  until  we 
issued  a  new  determination.  After  a 
thorough  review  and  consideration  of 
all  the  best  scientific  and  commercial 
information  available,  we  are  removing 
the  Sacramento  splittail  from  the  list  of 
threatened  species.  In  accordance  with 
the  Administrative  Procedure  Act,  the 
Service  has  determined  that  this  rule 
relieves  an  existing  restriction,  and  good 
cause  exists  to  make  the  effective  date 
of  this  rule  immediate. 

EFFECTIVE  DATE:  In  compliance  with  the 
Federal  Eastern  District  Court  of 
California  order,  this  rule  is  effective 
September  22,  2003. 
ADDRESSES:  Conmients  and  materials 
received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  final  decision,  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  Suite  W-2605, 
Sacramento,  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  White  [see  ADDRESSES). 


(telephone 
916/41 


4-6n 
in  alternate  formats 


916/414-6600;  facsimile: 
13).  Information  is  available 
upon  request. 
SUPPLEMENTARY  INFORMATION: 

Backgrouni  I 

The  Sacn  imento  splittail  (hereafter 
referred  to  ( is  splittail)  is  a  fish  species 
native  to  ce  atral  California  and 
represents  me  only  extant  species  in  its 
genus  in  North  America.  We  have 
previously  discussed  the  taxonomic 
history  of  tie  splittail  along  with  the 
physical  description  of  the  taxon  in  our 
final  listing  rule  (64  FR  5963).  Please 
refer  to  thai  document  for  a  detailed 
discussion  )f  these  subjects.  It  is  our 
intent,  in  tl  is  document,  to  reiterate  and 
discuss  onl  r  those  topics  directly 
relevant  to  his  decision. 

To  assist  the  reader  in  understanding 
terminolog;   used  in  this  determination, 
we  have  pn  ivided  below  several  terms 
with  their  c  orresponding  definitions  as 
they  are  us<  d  in  this  document.  As  used 
in  this  dete  mination,  the  term  "Delta" 
refers  to  all  tidal  waters  contained 
within  the  '.  egal  definition' of  the  San 
Francisco  E  ay-Sacramento-San  Joaquin 
River  Delta,  as  delineated  by  section 
12220  of  th  t  State  of  California's  Water 
Code.  Gene  -ally,  the  Delta  is  contained 
within  a  trii  ingular  area  that  extends 
south  from  he  City  of  Sacramento  to  the 
confluence  af  the  Stanislaus  and  San 
Joaquin  Riv  ers  at  the  southeast  comer 
and  Chipps  Island  in  Suisun  Bay  at  the 
southwest  <  omer.  The  term  "Estuary," 
as  used  in  t  lis  determination,  refers  to 
tidal  waters  contained  in  the 
Sacramento  and  San  Joaquin  Rivers,  the 
Delta,  and  i  an  Pablo  and  San  Francisco 
bays.  "Expc  rt  facilities,"  as  used  in  this 
determination,  refers  to  the  Bureau  of 
Reclamatio  i  (USER)  Central  Valley 
Project  (CV  ')  and  the  California 
Department  of  Water  Resources  (CDWR) 
.State  Water  Project  (SWP)  water  export 
facilities  in  the  South  Delta. 

Splittail  i  re  native  to  California's 
Central  Val  ey.  Historically,  splittail 
were  found  as  far  north  as  Redding  on 
the  Sacram(  into  River  (Rutter  1908). 
Splittail  we  re  also  found  in  the 
tributaries  (  f  the  Sacramento  River  as 
far  as  the  current  Oroville  Dam  site  m 
the  Feather  River  and  Folsom  Dam  site 
on  the  Ame  rican  River  (Rutter  1908). 
Along  the  S  an  Joaquin  River,  historic 
distribution  is  unclear.  Girard  (1854) 
reported  twt)  Pogonichthys  species  in 
the  San  Joaauin  River.  These  reports  do 
not  make  a  iistinction  between  which 
of  the  two  s  jecies  was  found  at 
particular  li  ications  on  the  San  Joaquin 
River.  In  th  s  southern  Central  Valley, 
Tulare  Lak(  was  likely  to  have 
supported  i  lany  native  fish  species, 
including  s  ilittail  (Moyle  1976)  but  has 


since  been  drained  and  reclaimed. 
Splittail  were  present  within  Buena 
Vista  and  Kern  Lakes  (Moyle  2002),  both 
of  which  are  reclaimed. 

Some  researchers  (Sommer  et  al. 
(1997))  indicate  that  splittail  still  occur, 
at  least  during  optimal  conditions, 
through  as  much  as  78  percent  of  their 
former  range  in  terms  of  river  reaches. 
However,  others  (Moyle  and  Yoshiyama 
1992)  believe  the  species      pears  to  be 
restricted  to  a  small  portion  of  its  former 
range,  with  dams  and  diversions 
preventing  access  to  upstream  habitat  in 
large  rivers  and  streams  beyond  the 
valley  floor  (Moyle  and  Yoshiyama 
1992).  The  State  of  California  indicates 
that  splittail  still  occur  in  a  large  portion 
of  its  range  (80%  in  the  Sacramento,  and 
70%  in  the  San  Joaqjiin).  There  appears 
to  be  consensus  that  at  least  20%  and 
possibly  more  of  the  species  range  has 
been  reduced.  Baxter  (2001b)  found  that 
the  range  of  the  splittail  extends  away 
from  the  Delta,  though  detections  on  the 
periphery  of  its  range  appear  to  be  part 
of  a  single,  mobile,  Sacramento  and  San 
Joaquin  River/Bay-Delta  population  that 
includes  fish  from  the  Napa  and 
Petal uma  River  systems  Their 
distribution  in  the  Estu  iry  suggests  that 
brackish  water  may  characterize  optimal 
rearing  habitat  for  fish  greater  than  75 
millimeters  (mm)  (3.0  inches  (in)) 
standard  length  (SL)  (Moyle  et  al.  2001). 
Suisun  Marsh  includes  the  largest  areal 
extent  of  shallow  water  habitat  available 
to  the  splittail  and  likely  has  the  greatest 
concentrations  of  the  species. 

Splittail  are  relatively  long-lived  and 
larger  fish  may  be  8  to  10  years  old 
(Moyle  2002).  Splittail  reach  about  110 
mm  (4.3  in)  SL  in  their  first  year,  170 
mm  (6.6  in)  SL  in  their  second  year,  and 
215  mm  (8.4  in)  SL  in  their  third  year 
(Moyle  2002).  Male  and  female  spUttail 
may  mature  by  the  end  of  their  second 
year  (Daniels  and  Moyle  1983),  but 
some  males  mature  in  their  first  year 
and  some  females  do  not  mature  until 
their  third  year  (Caywood  1974). 

The  largest  femnles  can  produce  over 
250,000  eggs  per  year  (Daniels  and 
Moyle  1983).  Other  and  more  current 
estimates  of  splittail  fecundity  have 
shown  high  variability  and  occasionally, 
lower  numbers.  Caywood  (1974)  found 
a  mean  of  165  eggs  per  mm  (6.5  in)  of 
SL  of  fish  sampled  and  reported  a 
maximum  of  100,800  eggs  in  one 
female.  Daniels  and  Moyle  (1983) 
observed  approximately  17,500  to 
266,000  eggs  per  female  splittail.  Feyrer 
and  Baxter  (1998)  found  a  mean  of  261 
eggs  per  mm  (10.2  in)  of  SL  and 
estimated  maximiun  fecundity  at 
150,000  eggs.  Bailey  et  al.  (1999) 
examined  fish  held  for  a  considerable 
time  in  captivity  and  foimd  that 
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fecundity  ranged  from  24,753  to  72,314 
eggs  per  female,  which  agrees  with 
Caywood's  (1974)  observations. 

Although  primarily  a  freshwater 
species,  splittail  can  tolerate  salinities 
as  high  as  10  to  18  parts  per  thousand 
(ppt)  (Moyle  1976;  Moyle  and 
Yoshiyaraa  1992).  Salinity  tolerance  in 
splittail  increases  in  proportion  to 
length;  adults  can  tolerate  salinities  as 
high  as  29  ppt  for  short  periods  (Young 
and  Cech  1996).  Splittail  populations 
fluctuate  annually,  depending  on 
spawning  success,  which  is  well 
correlated  with  freshwater  outflow  and 
the  availability  of  shallow  water  habitat 
with  submerged  vegetation  (Daniels  and 
Moyle  1983;  Sommer  et  al.  1997).  Fish 
typically  reach  sexual  maturity  by  the 
end  of  their  second  year.  The  onset  of 
spawning  is  associated  with  rising  water 
levels,  increasing  water  temperatures, 
and  increasing  day  length.  Peak 
spawning  occurs  from  February  through 
May,  although  records  of  spawning  exist 
for  late  January  to  early  July  (Wang 
1986).  In  some  years,  most  spawning 
may  take  place  within  a  limited  period 
of  time.  For  instance,  in  1995,  a  year  of 
high  spawning  activity,  most  splittail 
spawned  over  a  short  period  in  April, 
even  though  larvd  splittail  were 
captured  from  February  through  early 
July  (Moyle  et  al.  2001).  Within  each 
spawning  season  older  fish  reproduce 
first,  followed  by  younger  individuals 
(Caywood  1974). 

Splittail  spawning  occurs  over 
flooded  vegetation  in  tidal  freshwater 
and  brackish  water  habitats  of  estuarine 
marshes  and  sloughs  and  slow-moving, 
shallow  reaches  of  large  rivers. 
Observations  of  splittail  spawning  have 
indicated  spawning  at  depths  of  less 
than  1.5  meters  (m)  (4.9  feet  (ft))  in  the 
Cosumnes  River  floodplain  (Moyle  et  al. 
2001),  and  at  depths  of  less  than  2  m 
(6.6  ft)  in  Sutter  Bypass  (Moyle  et  al. 
2001).  Sommer  and  Harrell  (1999) 
postulated  that  individual  splittail  may 
not  spawn  in  the  year  following  a 
successful  effort. 

Splittail  larvae  remain  in  shallow, 
weedy  areas  close  to  spawning  sites  for 
10  to  14  days  and  move  into  deeper 
water  as  they  mature  and  swimming 
ability  increases  (Wang  1986;  Sommer  et 
al.  1997).  Bailey  (1994)  has  documented 
that  splittail  eggs  hatch  in  3  to  5  days 
at  18.5  degrees  centigrade  (°C),  (65.3 
degrees  Fahrenheit  (°F)).  Bailey  (1994) 
also  found  that  at  5  to  7  days  after 
hatching,  the  yolk  sac  is  absorbed  and 
the  diet  begins  to  include  small  rotifers. 
Moyle  et  al.  (2001)  states  that  splittail  of 
20  to  25  mm  (0.8  to  1.0  in)  total  length 
(TL)  "*   *  *  are  essentially  small 
juveniles,  capable  of  fairly  active 
swimming"  and  that  4  to  5  weeks  post- 


hatch  are  required  to  reach  this  size 
class. 

It  is  speculated  that  Suisun  Marsh  is 
the  likely  late  stage  rearing  area  for 
juvenile  splittail  hatched  and  reared  in 
the  extensive  spawning  habitat  found 
within  the  Yolo  Bypass,  as  a  hydrologic 
connection  apparently  exists  between 
these  waters  (N.  Monsen,  unpubl.  data 
referenced  in  Moyle  et  al.  2001). 
Splittail  use  of  Suisun  Marsh  varies 
with  outflow  (Baxter  1999a). 

Splittail  are  benthic  foragers.  In 
Suisun  Marsh,  adults  feed  primarily  on 
opossum  shrimp  (Neomysi<;  mercedis, 
and  presumably,  non-native  shrimp 
species  of  the  genus  Acanthomysis  as 
well),  benthic  amphipods  (Corophium 
spp.),  and  other  small  crustaceans, 
although  detrital  material  makes  up  a 
large  percentage  of  their  stomach 
contents  (Daniels  and  Moyle  1983).  In 
the  Delta,  clams,  crustaceans,  insect 
larvae,  and  other  invertebrates  also  are 
found  in  the  adult  diet.  More  recently, 
research  has  indicated  a  shift  in  adult 
splittail  diet  towards  the  non-native 
Asiatic  clam  [Potamocorbula  amurensis) 
in  Suisun  Marsh. 

Historically,  Eurytemora  affinis,  the 
native  euryhaline  copepod,  has  been  the 
most  important  food  for  larval  fishes  in 
the  Estuary.  Three  non-native  species  of 
euryhaline  copepods  [Sinocalanus 
doerrii.  Pseudodiaptomus  forbesi,  and 
Pseudodiaptotnus  marinus)  became 
established  in  the  Delta  between  1978 
and  1987  (Carlton  et  al.  1990),  while 
native  E.  affinis  populations  have 
declined  since  1980.  It  is  not  known  if 
the  non-native  species  have  displaced  E. 
affinis  or  whether  changes  in  the 
estuarine  ecosystem  now  favor  S.  doerrii 
and  the  two  Pseudodiaptomus  species. 
Meng  and  Orsi  (1991)  reported  that  S. 
doerrii  is  more  difficult  for  larval  striped 
bass  to  catch  than  native  copepods 
because  it  is  fast  swimming  and  has  an 
effective  escape  response.  It  is  not 
known  if  this  difference  in  copepod 
swimming  and  escape  behavior  has 
affected  the  feeding  success  of  young 
splittail.  Zeug  et  al.  (2002)  and  Hieb 
(2002)  reported  a  high  abundance  of  an 
introduced,  predatory  Palaemonid 
shrimp  (Exopalaemon  modestus)  in  the 
Yolo  Bypass  and  Delta.  It  is  not  known 
what  effect(s)  this  invasive  species  will 
have  on  the  trophic  (food)  pyramid  of 
the  estuary,  though  Moyle  (2002b) 
speculates  it  is  likely  to  prey  on  mysid 
shrimp  and  thus,  may  compete  with 
splittail  for  food.  Juvenile  feed  mainly 
on  plankton  composed  of  small  animals 
(zooplankton),  and  then  small 
crustaceans  and  insect  larvae  as  body 
size  increases. 

Predators  of  splittail  include  striped 
bass  (Morone  saxatilis),  largemouth  bass 


(Micropterus  salmoides)  and  other 
centrarchids,  and  other  native  and  non- 
native  piscivores  (Moyle  1976,  Moyle 
2002a).  Introduced,  non-native  benthic 
foragers  such  as  shokihaze  goby 
[Tridentiger  barbatus),  chameleon  goby 
(T^  trigonocephalus),  and  yellowfin  goby 
[Acanthogobius  flavimanus),  may  feed 
on  splittail  eggs.  Introduced 
planktivorous.  threadfin  shad 
(Dorosoma  petenense)  and  inland 
silverside  (Menidia  beryllina),  compete 
directly  with  larval  and  juvenile  splittail 
for  food.  Other  non-native  cyprinids, 
such  as  golden  shiner  (Notemigonus 
ciysoleucas],  red  shiner  {Notropis 
lutrensis),  and  fathead  minnow 
[Pimephales  promelas)  are  also  likely  to 
compete  with  splittail.  In  recent  years, 
splittail  have  been  found  most  often  in 
slow  moving  sections  of  rivers,  sloughs, 
and  in  dead  end  sloughs  (Moyle  1976, 
Daniels  and  Moyle  1983).  Reports  from 
the  1950's,  however,  mention 
Sacramento  River  spawning  migrations 
and  catches  of  splittail  during  fast  tides 
in  Suisun  Bay  (Caywood  1974).  Current 
accounts  place  splittail  as  far  upstream 
as  the  Red  Bluff  Diversion  Dam  on  the 
Sacramento  River  (Baxter  1999a). 
Splittail  have  been  recorded  in  recent 
times  from  within  Salt  Slough  and  at  the 
Merced  River  confluence  on  the  San 
Joaquin  River,  and  within  the  Napa  and 
Petaliuna  Rivers  (Baxter  1999a,  1999b; 
USACE  2002a,  2002b). 

Splittail  are  ft^quently  found  in  areas 
subject  to  flooding  because  they  require 
flooded  vegetation  for  spawning  and 
rearing.  Historically,  the  major  flood 
basins  (e.g.,  Colusa.  Sutter.  American, 
and  Yolo  basins;  Tulare,  Buena  Vista, 
and  Kern  lakes)  distributed  throughout 
the  Sacramento  and  San  Joaquin  valleys 
provided  spawning  and  rearing  habitat. 
These  flood  basins  have  all  been 
reclaimed  or  modified  for  flood  control 
purposes  [i.e.  as  bypasses),  and  much  of 
the  floodplain  area  adjacent  to  the  rivers 
is  now  inaccessible  behind  levees.  The 
Yolo  Bypass  may  approximate  some  of 
the  Yolo  Basin's  former  role,  and  the 
Butte  Creek,  Butte  Sink.  Sutter  Bypass 
system  remains  somewhat  intact.  Meng 
and  Moyle  (1995)  reported  that  the  core 
distribution  of  splittail  extends  from 
Suisun  Bay  and  Marsh  through  the 
western  Delta. 

The  Yolo  and  Sutter  bypasses  and  the 
Cosumnes  River  floodplain  serve  as 
important  splittail  spawning  and  early 
rearing  habitat  (Sommer  et  al.  1997),  as 
they  approximate  the  large,  open, 
shallow  water  areas  which  have  been 
extensively  reduced.  The  Yolo  and 
Sutter  bypasses  provide  good  habitat  for 
fish,  particularly  splittail,  when  flooded 
for  several  weeks  in  March  and  April. 
To  provide  the  best  spawning 
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conditions  for  splittail,  water  must 
remain  on  the  bypasses  until  fish  have 
completed  spawning,  and  larvae  are 
able  to  swim  out  on  their  own,  during 
the  draining  process.  The  Cosumnes 
River  also  possesses  natural  and 
restored  floodplain  features.  This  river 
is  unique  in  that  it  is  not  dammed  and 
the  hydrograph  is  relatively  natural.  The 
contributions  made  by  this  habitat  are 
somewhat  limited  by  the  fact  that  the 
Cosiunnes  River  watershed  is  lower  in 
elevation  than  most  adjacent  rivers.  It  is 
therefore  somewhat  less  dominated  by 
the  extended  spring  peak  flow 
characteristic  of  a  higher  altitude 
watershed  with  greater  snowmelt 
potential. 

In  summary,  the  current  distribution 
of  splittail  habitat  is  certainly  reduced  at 
least  20%  and  may  be  much  more 
reduced  in  extent  from  that  which  may 
have  historically  been  present.  Clearly, 
perhaps  the  largest  portion  of  the 
splittail's  habitat  is  contained  in  the 
natxual  and  newly  restored  floodplains 
of  the  Cosumnes  River,  managed 
floodplains  such  as  the  Yolo  and  Sutter 
bypasses,  disjimct  segments  adjacent  to 
the  Sacramento  and  San  Joaquin  rivers 
and  in  lower  reaches  of  their  respective 
bibutaries. 

In  years  where  the  Yolo  and  Sutter 
bypasses  are  not  sufficiently  inundated, 
splittail  spawning  is  confined  primarily 
to  the  natural  and  newly  restored 
floodplains  of  the  Cosumnes  River  and 
the  margins  of  rivers  and  other 
floodplain  features  that  are  inundated  at 
lower  river  stages.  These  areas  likely 
represent  only  a  fraction  of  the  area 
which  was  historically  subject  to 
inundation;  levees  preclude  access  to 
reclaimed  floodplains  and  basins.  There 
are  indications,  based  on  presence  of 
larvae  and  juveniles,  that  spawning  in 
the  Sacramento  River  occurs  relatively 
far  upstream  at  Colusa  (Baxter  1999a; 
1999b).  Splittail  appear  to  utilize  the 
San  Joaquin  River  in  wet  years  when 
appreciable  runoff  exceeds  the  capacity 
for  storage  and  diversion  of  nmoff.  The 
Tuolimme,  Cosumnes,  Feather, 
American,  Napa,  and  Petaluma  rivers, 
and  numerous  other  smaller  waters 
support  splittail  spawning  activity. 
Early  indications  are  that  the  Napa  River 
may  contain  a  robust  subpopulation  of 
splittail  (USACE  2002a,  2002b). 

Abundance 

Seven  sampling  programs  capture 
splittail  frequently  enough  to  allow  the 
calculation  of  useful  abimdance  indices. 
These  programs  are:  (1)  CDFG's  Fall 
Midwater  Trawl  (Fall  MWT);  (2)  CDFG's 
San  Francisco  Bay  Midwater  Trawl  (Bay 
Study  MW);  (3)  CDFG's  San  Francisco 
Bay  Otter  Trawl  (Bay  Study  OT);  (4) 


University  df  California  (UC)  Davis's 
Suisun  Marf  h  Otter  Trawl  (Suisun 
Marsh  OT);  [5)  Service's  Chipps  Island 
Trawl  survAr  (Chipps  Is.  Trawl);  (6)  fish 
salvage  ope^tions  (which  repatriate  fish 
taken  frtjm  ^ater  intake  screens)  at  the 
CVP  Tracy  Fish  Collection  Facility 
(CVP);  and  t)  fish  salvage  at  the  SWP 
Skinner  Delta  Fish  Protective  Facility  in 
the  south  D«lta  (SWP). 

Four  oth^  sampling  programs 
provide  add  itional  splittail  information 
but  the  data  are  insufficient  to  support 
useful  indie  ss.  These  are:  (1)  Service's 
Delta  Beach  Seine  Survey;  (2)  CDFG's 
Summer  To  vnet  Survey;  (3)  U.S.  Army 
Corps  of  En  ineers'  (USAGE)  Napa  River 
Survey;  and  (4)  CDFG's  Creel  Census. 

Surveys  Em  )loyed  in  Abundance 
Analyses 

The  data )  vailable  even  today  on 
splittail  abundance  are  not  optimal. 
There  are  a  number  of  survey  programs 
which  genei  ate  data,  each  of  which  have 
more  or  less  limiting  factors.  This  has 
made  analys  is  of  the  status  of  the 
species  base  d  on  this  survey  data 
problematic  Descriptions  of  all  fisheries 
sampling  pr  jgrams  that  routinely  detect 
splittail  folli  )w,  and  are  differentiated 
into  two  cat  jgories:  those  that  were  used 
in  the  calcu  ation  of  abundance  indices 
and  those  th  at  were  not. 

Fall  Midwat  ?r  Trawl  Survey 

The  Fall  i  IWT  was  initiated  by  CDFG 
in  1967  to  si  imple  striped  bass,  a  non- 
native  sport  fish.  In  addition  to  striped 
bass,  CDFG  las  maintained  records  of 
other  fish  sj  ecies  captured  in  the 
samples  in  i  lost  years.  This  monitoring 
program  cui  rently  samples  100  sites 
from  San  Pa  jIo  Bay  in  the  west  to  Rio 
Vista  on  the  lower  Sacramento  River 
and  to  Stocl  ton  on  the  San  Joaquin 
River.  Data  i  re  collected  from 
September  t  irough  December  using  a 
midwater  tn  iwl  with  a  3.7  square  m 
(39.8  square  ft)  wide  mouth.  Unlike  the 
summer  tow  net  survey,  the  Fall  MWT 
survey  catcl  es  all  splittail  size  classes, 
although  lar  jer  fish  are  more  likely  to 
evade  captu  e.  Catches  of  splittail  are 
generally  lo'  v  in  number  because 
splittail  gen  srally  reside  and  feed  on  the 
channel  bot  om.  Furthermore,  splittail 
apparently  i  se  shallow  (less  than  6  m 
(19.7  ft))  an<  near-shore  waters  to  a 
higher  degrde  than  open  channels.  The 
Fall  MWT  dees  not  sample  edge  waters, 
and  the  pro  lortion  of  samples  in 
shallow  wat  3r  stations  varies  by  region: 
20  of  35  Stat  ions  in  San  Pablo  Bay;  1  of 
18  in  Carqu:  nez  Strait;  8  of  25  in  Suisun 
Bay/Marsh;  md  1  of  38  in  the  Delta.  A 
monthly  abi  indance  index  for  splittail 


captiu'ed  by 


the  Fall  MWT  is  calculated 


by  grouping  the  samples  by  area  (17 


areas)  and  then  calculating  an  area 
weighted  average  catch  from  each  area; 
the  index  is  the  sum  of  these  area 
weighted  mean  catches.  The  annual  Fall 
MVVT  Index  is  the  sum  of  the  four 
monthly  indices.  Splittail  lengths  were 
not  recorded  imtil  1975,  so  for  data 
collected  prior  to  1975,  Yoimg  Of  Year 
(YOY)  (age  1)  fish  could  not  be 
differentiated  from  other  age  classes. 
Fall  MWT  data  from  1967  through  2002 
was  used  in  our  abimdance  analysis. 

San  Francisco  Bay  Studies 

The  San  Francisco  Bay  Studies 
sample  waters  west  of  the  Delta  seaward 
to  south  San  Francisco  Bay  using  both 
a  midwater  trawl  (Bay  Study  MWT)  and 
an  otter  trawl  (Bay  Study  OT)  (Baxter 
1999a).  These  programs  capture 
relatively  few  splittail,  but  are  still 
considered  important  because  thgy 
involve  two  types  of  sampling 
equipment  and  frequent  sampling 
(Baxter  1999a).  Much  of  the  sampling 
takes  place  in  San  Francisco  Bay  in 
deep  water  channels  that  are  not 
characteristic  splittail  habitat.  Monthly 
indices  are  calculated  as  the  sum  of 
regional  volume-weighted  average  catch 
per  10,000  cubic  meters  (m^)  (353,147 
cubic  feet  (cf))  for  the  Bay  Study  MWT 
and  the  smn  of  regional  area-weighted 
average  catch  per  10,000  m  ^  (353,147 
cf)  for  the  Bay  Study  OT  (Sommer  et  al. 
1997).  During  the  1997  index  period,  the 
Bay  Study  MWT  collected  only  one 
YOY,  and  the  Bay  Study  OT  collected 
none  at  index  stations.  The  tremendous 
variability  in  this  survey's  catch  is  likely 
due  to  the  rare  or  limited  occurrence  of 
individuals  splittails  at  the  periphery  of 
its  range,  which  would  result  in  limited 
detectability  during  sampling.  Splittail 
can  be  expected  to  be  captiued  in  San 
Francisco  and  San  Pablo  bays  only 
during  time  of  infrequent,  high  outflow, 
when  captures  appear  to  increase  for  all 
net-based  gear  types.  San  Francisco  Bay 
Studies  data  from  1980  through  2002 
was  used  in  our  abundance  analysis. 

Suisun  Marsh  Otter  Trawl 

The  Suisun  Marsh  OT  surveys  began 
in  1979  and  are  conducted  by  the 
University  of  California  (UC)  Davis  as 
part  of  a  long-term  study  of  the  ecology 
of  the  entire  fish  community  of  the 
marsh.  Data  from  the  1979  survey  have 
been  excluded  from  our  abundance 
analysis  as  greater  sampling  effort  was 
employed  in  1979  than  in  all 
subsequent  years  (Dr.  Peter  Moyle,  pers. 
comm.).  The  siuvey  is  funded  by 
California  Department  of  Water 
Resources  (CDWR)  in  part  to  determine 
if  management  actions  in  Suisun  Marsh 
are  affecting  fish  communities.  The 
program  samples  21  sites  monthly  in 
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nine  sloughs  with  an  otter  trawl  that 
drags  along  the  bottom  and  samples 
much  of  the  water  colimm  in  the 
shallow  sloughs.  In  small  sloughs,  the 
trawl  samples  much  of  the  cross 
sectional  area;  in  large  sloughs,  the 
sampling  fraction  is  smaller.  A  monthly 
abundance  index  is  calculated  as  mean 
catch  per  trawl.  The  annual  abundance 
index  is  calculated  as  the  mean  of  the 
monthly  index  values  (Sommer  et  al. 
1997).  While  the  splittail  catches  are 
dominated  by  YOY,  the  sampling  also 
consistently  catches  larger  fish.  In  this 
regard,  the  Suisxm  Marsh  OT  sampling 
of  splittail  is  perhaps  the  most  thorough 
of  the  various  sampling  programs. 
Splittail  collection  in  the  Marsh  is 
enhanced  by  reduced  gear  avoidance  in 
narrow,  relatively  shallow  sloughs 
sampled  as  part  of  the  monthly  survey. 
In  such  conditions,  the  net  samples  a 
larger  proportion  of  the  channel  cross 
sectional  area  than  in  any  other  survey. 
Larger  sizes  of  splittail,  however, 
apparently  become  progressively  less 
vulnerable  to  the  trawls,  a  limitation 
shared  by  £ill  trawl-based  surveys. 
Spawning  occurs  only  sporadically  in 
the  marsh,  and  in  most  years  YOY 
recruit  from  upstream  in  the  Sacramento 
River,  including  the  bypasses  (Sommer 
et  al.  1997).  Recent  modeling  studies 
indicate  that  the  Yolo  Bypass,  a  major 
spawning  and  nursery  area,  may  be 
hydrologically  coimected  to  Suisun 
Marsh  (N.  Monsen,  Stanford  University, 
unpubl.  data)  so  juvenile  trends  in  the 
marsh  are  likely  to  be  heavily 
influenced  by  upstream  production  in 
the  Yolo  Bypass  diuing  those  years 
when  inundated  for  a  sufficient  period 
of  time.  Suisun  Marsh  Otter  Trawl  data 
from  1980  through  2001  was  used  in  our 
abundance  analysis. 

Chipps  Island  Survey 

The  U.S.  Fish  and  Wildlife  Service 
conducts  a  sampling  program  for 
juvenile  salmon  in  the  deep  water 
channel  near  Chipps  Island  at  the 
western  terminus  of  the  Delta.  A 
midwater  trawl  is  pulled  at  the  surface 
in  ten  20  minute  hauls  per  day  diuing 
May  and  June  (Sommer  et  al.  1997). 
Data  are  compiled  to  produce  an  index 
based  on  the  catch  per  hom-  of  trawling 
for  the  months  of  May  and  Jime 
combined  (Sommer  et  al.  1997).  The 
program  was  initiated  in  1975,  but  data 
before  197ft  must  be  viewed  with  some 
caution  as  many  splittail  were  not 
measured  (Baxter  1999a);  as  only  data 
related  to  the  number  of  splittail  caught 
were  recorded.  Length  data  from  1987 
through  1993  was  recorded  such  that 
determinations  of  age  from  the  data 
cannot  be  done,  and  is  therefore 
inadequate  to  calcidate  age-specific 


abimdance  indices.  The  Age  0  index 
reached  minor  peaks  in  1982  and  1986, 
dedlined  to  low  levels  during  the  1987- 
1992  drought  (based  on  total  splittail 
catch),  then  increased  sharply  to  a 
record  level  in  1995;  minor  peaks 
occiuxed  in  1998  and  2000,  and 
remaining  data  tracked  water  year 
variability.  For  Age  1  splittail,  the 
Chipps  Island  index  for  the  period  1976 
to  2001  shows  high  variability. 

The  Chipps  Island  trawl  seems  to 
sample  splittail  best  in  high  outflow 
years  when  all  age  groups  are  more 
vulnerable  to  trawls  due  to  increased 
turbidity,  as  is  likely  true  for  all  gear 
types  and  surveys.  It  is,  however, 
difficult  to  discern  actual  abundance 
from  year  biases,  and  tiu-bidity  can  be 
high  at  Chipps  Island  regardless  of 
outflow.  Regardless,  because  the  trawl 
captvues  fish  only  in  the  top  couple  of 
meters  (or  yards)  of  water  in  open 
channels,  relatively  low  numbers  of  the 
benthic-foraging  splittail  are  caught.  The 
indices  are  probably  less  precise  at  low 
population  levels  due  to  the  infrequent 
captvues  of  splittail,  a  characteristic 
shared  by  all  siuveys.  The  Chipps  Island 
Survey  data  from  1976  through  2002 
was  used  in  oui  abundance  analysis. 

Central  Vallev  and  State  Water  Project 
(CVP  and  SWP)  Fish  Salvage 

The  CVP  and  SWP  operate  fish 
screening  facilities  to  divert  fish  away 
from  the  pump  intakes  into  holding 
facilities  where  they  are  counted, 
measured,  and  released.  Data  collection 
takes  place  at  two  hour  intervals  when 
the  pumps  are  operating.  Consequently, 
the  fish  salvage  operations  provide  the 
highest  number  of  splittail  caught  per 
survey,  but  the  niunber  of  data  points 
(aimual  indices)  is  comparable  to  the 
other  siuveys.  All  splittail  age  groups 
are  collected,  the  surveys  do  not  suffer 
from  gear  avoidance  by  fish,  and 
sampling  locations  do  not  vary  over 
time.  Reliable  CVP  data  and  SWP  data 
both  start  in  1979.  The  salvage 
abundance  index  is  calculated  based  on 
the  total  number  of  fish  salvaged 
divided  by  the  volume  of  water  pumped 
(Sommer  et  al.  1997).  However,  the 
pumps  are  not  operated  as  sampling 
programs  per  se  so  the  amoimt  of 
"sampling"  is  related  to  the  amoimt  of 
water  exported,  which  in  turn  is  related 
to  the  amount  of  water  available,  water 
demand,  and,  in  recent  years,  changes 
in  piunp  operations  to  protect  migratory 
salmon,  splittail,  and  delta  smelt 
[Hypomesus  transpacificus)  and  to 
maintain  appropriate  salinities  in 
Suisun  Bay  and  Marsh.  Also,  the 
Salvage  index  does  not  address  catch 
per  volume  per  unit  time.  Lacking  a 
time  factor,  the  Salvage  index  may  not 


adequately  describe  the  differential 
variability  in  catch  that  may  occur  as 
approach  velocities  at  Clifton  Court 
Forebay  (SWP)  or  Old  River  (CVP) 
change. 

Unlike  the  CVP  and  SWP  salvage, 
several  surveys  do  not  account  for  the 
voliune  per  unit  time  sampled.  Trawl 
data,  presented  as  fish  captured  per 
volume  of  water  sampled,  do  not 
describe  the  trawl  speed,  or  the 
perceived  trawl  approach  speed  when 
pulled  against  a  current.  Seine  indices 
are  expressed  as  catch  of  fish  per  haul 
and  do  not  include  factors  for  catch  per 
unit  volume  and/or  per  unit  time. 
Seines  are  employed  at  sites  with  low 
water  velocities,  but  variation  in 
velocity  within  and  between  sampling 
locations  Ukely  exists.  Trawls  and 
seines  may  be  more  effective  when 
employed  through  higher  velocity 
waters;  splittail  may  be  more  vulnerable 
to  capture  when  already  navigating 
swifter  cxurents.  Trawls,  seines,  and 
pumps  therefore  share  a  common 
difficulty  in  expressing  i:atch  per  unit 
volume  per  unit  time.  Each  of  these 
techniques  may  also  differentially  detect 
splittail  under  turbid  conditions.  The 
pumps  differ  from  trawling  and  seining, 
however,  in  that  the  pirnips  may 
differentially  entrain  (collect)  we^ 
swimming  juvenile  and  fatigued  post- 
spawn  adult  splittail  as  velocities 
towards  the  facilities  vary.  Regardless  of 
boat  or  current  speed,  or  turbidity, 
trawls  and  seines  do  not  draw  fish 
towards  them,  whereas  the  pumps  may. 
The  SWP  catch  also  does  not  account 
for  the  predation  that  occurs  in  the 
Clifton  Court  Forebay,  nor  the  latent 
mortality  that  may  occiu-  when  salvaged 
fish  are  released. 

Comparisons  between  CVP  and  SWP 
salvage  and  other  sampling  operations 
have  to  be  made  with  caution. 
Nevertheless,  the  general  patterns  are 
similar  to  other  studies,  with 
diminished  catches  of  both  adults  and 
juveniles  during  periods  of  drought  and 
large  catches  of  juveniles  following  wet 
winters.  The  CVP  and  SWP  fish  salvage 
data  from  1979  through  2002  was  used 
in  our  abimdance  analysis. 

Surveys  Not  Employed  in  Abundance 
Analyses 

US  Fish  and  Wildlife  Service  Beach 
Seine  Survey 

The  survey  provides  the  broadest 
geographical  coverage  of  all  of  the 
sampling  programs  but  is  focused  on 
outmigrating  juvenile  salmonids.  The 
beach  seine  primarily  captures  YOY 
splittail  but  any  fish  less  than  25  mm  {1 
in)  long  are  not  identified.  The  limited 
data  show  low  catches  of  splittail  during 
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dry  years  and  higher  catches  during  wet 
years,  reinforcing  the  concept  of  a  strong 
outflow-production  relationship.  This 
general  relationship  may.  however,  be 
due  to  other  factors.  For  example, 
tiirbidity  may  be  higher  in  high  outflow 
years,  thus  rendering  fish  more 
vulnerable  to  capture. 

Summer  Townet  Survey 

The  CDFG  summer  townet  survey 
began  in  1959  to  provide  an  index  of 
striped  bass  abundance.  It  samples  YOY 
fish  twice  monthly  at  30  sites  using 
oblique  tows  in  mid-channel.  Starting 
and  ending  dates  vary  from  year  to  year. 
Sample  sites  are  located  throughout  the 
Delta,  Suisun  Bay,  and  San  Pablo  Bay. 
Data  for  species  other  than  striped  bass 
were  not  regularly  recorded  imtil  after 
1962,  but  were  also  not  recorded  in 
1966,  1967,  and  1968  (Sommer  et  al. 
1997).  The  siu^ey  catches  only  low 
numbers  of  YOY  splittail,  presumably 
because  it  focuses  on  pelagic  (open 
water)  habitats  while  splittail  are 
benthic  in  orientation.  Not  surprisingly, 
splittail  catch  varies  widely  and  the 
index  reflects  only  gross  changes  in 
YOY  splittail  abundance.  The  index 
peaked  in  1982,  was  low  during  the 
1987  to  1992  drought  years,  and 
abruptly  rebounded  in  1995  and  1998 
(Baxter  1999a.  1999b). 

Napa  River  Survey 

This  survey  exists  in  association  with 
a  flood  control  and  ecosystem 
restoration  project  in  the  Napa  River.  It 
is  performed  by  consultants  under 
contract  to  USAGE,  and  involves  a  range 
of  sampling  techniques  including  beach 
seine,  piu-se  seine,  otter  trawl,  fyke  nets, 
and  a  20  mm  (0.8  in)  size  class  surveys. 
The  Napa  River  Survey  began  sampling 
in  March  2001  and  has  detected  splittail 
(USAGE  2002a,  2002b)  but  the  data  are 
too  recent  and  of  too  short  a  term  (two 
years,  including  2002  unpublished  data) 
to  be  useful  for  an  abundance  index. 
The  siuvey  is  scheduled  to  be 
completed  in  2007  or  2008,  after  7  years 
of  data  collection.  Additionally,  the 
Napa  River  is  less  well  understood  in 
terms  of  relationships  between  outflow, 
splittail  habitat,  and  splittail 
production,  than  are  the  Central  Valley 
rivers  and  the  Delta.  As  such,  the 
variables  employed  in  our  ciirrent 
analysis  of  abundance  and  trend  [see 
Abundance  section,  below)  cannot  be  ' 
applied  to  this  distinct  river  system  at 
this  time. 

Ckilifomia  Department  of  Fish  and 
Game  Creel  Census 

GDFG  collects  creel  census  data  in 
association  with  the  Sacramento  River 
System  Angler  Siuvey.  This  survey  was 


initially  coi  ducted  from  August,  1989, 
to  Decembe  •,  1994,  and  was  resumed  in 
1999  and  2000.  Adult  splittail  catch 
data  were  otily  recorded  during  1991 
through  19S  4,  and  in  1999  and  2000. 
This  survey  collected  cuigler  count, 
fishing  effoi  t  and  fish  catch  information 
on  the  Sacri  mento  River  from  Redding 
to  Garquine :  Bridge  year  round  with  the 
same  effort,  4  week  days  and  4  weekend 
days  per  mc  nth  per  section,  so  changes 
in  catch  can  reflect  fish  presence  related 
to  angler  eff  art. 

To  reflect  only  the  presence  of 
migrating  fi  ;h,  Baxter  (2001b)  analyzed 
only  catch  qata  from  Garcia  Bend  (RKM 
80  (RM  50))  and  upstream.  Greel  census 
data  from  V.  i91  through  1994  indicated 
a  total  annu  il  catch  of  114,  266,  498, 
and  110  spl  ttail,  respectively.  The  1999 
and  2000  ce  tisuses  yielded  an  annual 
catch  of  103  and  232  splittail, 
respectively .  These  catches  represent  96 
days  of  surv  sy  effort  each  year  and  are 
useful  primi  irily  to  help  establish  the 
periods  in  v  hich  adult  splittail  migrate 
upstream.  N  o  abundance  indices  were 
calculated  h  y  any  agency,  organization, 
or  individui  1  from  these  data,  as  they 
fail  to  meet  he  criteria  e.stablished  by 
Meng  and  \  oyle  (1995)  and  are 
generally  co  nsidered  inadequate  to  the 
task  of  quan  tifying  splittail  abundance. 

Survey  Sum  mary 

All  fish  St  mpling  methods  may 
inherently  s  uffer  from  a  selection  bias. 
This  bias  rei  ults  from  the  particular 
method  and  must  be  considered  when 
interpreting  results.  Because  none  of  the 
surveys  wet  3  designed  specifically  to 
monitor  spl  ttail  populations,  the  survey 
equipment,  survey  locations,  and 
sampling  frt  quency  must  all  be  taken 
into  considt  ration  when  interpreting  the 
data.  All  tht  survey  methodologies 
appear  to  sa  mple  young  of  the  year 
(YOY)  most  effectively.  As  a  result 
conclusions  regarding  YOY  abundance 
appear  to  be  the  most  acciuate  and 
reliable.  Coi  ibined  information  from  all 
survey  eff  or  s  suggest  that  some 
successful  r  (production  occurs  every 
year,  but  lar  je  numbers  of  young  are 
produced  oi  ily  during  years  of  relatively 
high  outflov '  (wet  years).  This  suggests 
that  the  maj  irity  of  adult  fish  in  the 
population  i  esult  from  spawning  in  wet 
years  and  la  west  numbers  are  produced 
during  drou  jht  years.  The  distribution 
and  timing  ${  YOY  in  the  surveys  also 
indicates  th^t  most  spawning  takes 
place  in  the  bypasses,  rivers  or  upper 
Delta,  altho  igh  some  sporadic  spawning 
also  takes  p  ace  in  Suisun  Marsh.  It 
must  be  reci  tgnized,  however,  that  YOY 
abundance  :  nay  not  be  an  entirely 
accurate  inc  icator  of  adult  abundance 
because  thei  e  exists  no  observed  stock- 


recruitment  relationship  (relationship 
between  the  number  of  adult  fish  and 
the  number  of  offspring  typically 
expected  to  join  the  adult  population)  in 
splittail  (Sommer  et  al.  1997;  Moyle 
2002).  Gonsequently,  YOY  abundance 
may  not  describe  the  current  of  future 
population  sizes  or  trends. 

Abundance  Trend  Analyses 

We  initially  evaluated  and  analyzed 
the  aforementioned  data  series  using  a 
method  published  by  Meng  and  Moyle 
(1995)  in  the  Transactions  of  the 
American  Fisheries  Society.  This 
method  was  used  during  the  initial 
status  review  for  the  splittail  and  was 
again  employed  diu-ing  the  development 
of  the  proposed  rule  to  list  the  splittail 
(59  FR  862).  This  same  method  was 
replicated  diu'ing  the  development  of 
the  final  listing  rule  published  on 
February  8.  1999,  (64  FR  5963)  using 
abundance  data  provided  and  updated 
by  CDFG,  CDWR,  and  UC  Davis.  The 
Meng  and  Moyle  (1995)  methodology 
(see  66  FR  2828  for  complete 
description  of  methods)  has  been 
superceded  by  more  current  models 
employed  by  CDFG,  and  was  not  used 
to  help  us  make  this  final 
determination.  Further,  this  removal 
does  not  discuss  the  more  recently 
available  analytical  methods  such  as 
permutation-based  exact  calculations  of 
p-values  for  stratified  (as  opposed  to 
unstratified)  Mann-Whitney  U-tests,  as 
appeared  in  the  August  17,  2001,  notice 
(66  FR  43145)  where  we  presented  an 
updated  statistical  analysis  of 
abundance  data  for  the  Sacramento 
splittail  and  requested  comments  on  it. 
While  these  stratified  Mann-Whitney  U- 
tests  represented  an  improvement  on 
what  essentially  remained  a  Meng  and 
Moyle  (1995)  statistical  approach,  and 
presented  a  major  alternative  to  the 
categorical  (i.e.,  "before"  and  "after") 
approaches  of  both  Meng  and  Moyle 
(1995)  and  Sommer  et  al.  (1997), 
substantive  scientific  and  statistical 
issues  raised  during  the  August  17, 
2001,  (66  FR  43145)  public  comment 
period  resulted  in  our  using  an 
alternative  statistical  analysis  to  help  us 
make  this  final  determination.  The 
following  details  the  history  and 
findings  of  the  current  analysis. 

In  an  August  17,  2001,  notice  (66  FR 
43145)  we  presented  an  updated 
statistical  analysis  of  abundance  data  for 
the  Sacramento  splittail  and  invited 
public  comments  on  the  analysis  and 
data,  in  specific  technical  review  of  the 
information.  We  concurrently  sought 
peer  review  on  the  statistical  analysis 
from  five  subject-area  experts  affiliated 
with  a  total  of  five  agencies  and 
organizations.  Requests  for  peer  review 
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were  sent  to:  (1)  Dr.  Peter  B.  Moyle  of 
UC  Davis,  Davis,  California;  (2)  Dr. 
Charles  H.  Hanson  of  Hanson 
Environmental,  Inc.,  Walnut  Creek, 
California;  (3)  Randall  D.  Baxter  of 
CDFG,  Central  Valley/Bay-Delta  Branch, 
Stockton,  California;  (4)  Michael 
Chotkowski  of  the  USBR,  Mid-Pacific 
Region,  Sacrambnto,  California;  and  (5) 
Ted  R.  Sonuner  of  CDWR, 
Environmental  Services  Office. 
Sacramento,  California. 

Following  careful  consideration  of 
comments  received  from  numerous 
respondents  to  the  August  17,  2001, 
notice,  including  those  provided 
through  the  peer  review  process,  we 
concluded  that  the  abundance  indices 
and  Multiple  Linear  Regression  (MLR) 
model  jointly  developed  and  submitted 
by  CDFG  (2001)  and  USBR  (2001), 
hereafter  referred  to  as  the  CDFG/USBR 
MLR  Model,  provided  the  best  scientific 
data  (method)  available,  for  statistically 
evaluating  temporal  trends  of  splittail 
abundance  information.  The  CDFG/ 
USGS  MLR  Model  thus  superceded  the 
permutation-based  exact  calculations  of 
p-values  for  stratified  (as  opposed  to 
unstratified)  Mann-Whitney  U-tests. 

On  March  21,  2002,  (67  FR  13095),  we 
reopened  the  public  comment  period 
(67  FR  13095;67  FR  15337)  to  solicit 
comments  on  the  CDFG/USBR  MLR 
Model.  We  again  sought  peer  review  on 
the  statistical  analysis  from  the  five 
individuals  identified  above.  We  have 
retained  the  CDFG/USBR  MLR  Model, 
albeit  in  a  slightly  modified  form,  after 
consideration  of  all  public  comments 
received,  inclusive  of  this  and  preceding 
comment  periods. 

The  CDFG/USBR  MLR  Model 
includes  HYDROLOGY  and  TIME  (year) 
as  independent  variables  and 
ABUNDANCE  INDICES  as  the 
dependent  variable.  We  consider  this 
statistical  approach  superior  to  the 
previous  practice  of  using  Mann- 
Whitney  U  tests  (Meng  and  Moyle  1995; 
Sommer  et  al.  1997)  because  it  does  not 
require  arbitrarily  dividing  an 
inherently  continuous  data  set  into 
"before"  and  "after"  categories  {see 
previous  discussion  of  this  issue  in  the 
August  17,  2001,  notice;  66  FR  43145). 
We  consider  the  CDFG/USBR  MLR 
Model  superior  to  the  polynomial 
regression  model  presented  in  the 
August  17,  2001,  notice  (66  FR  43145) 
because  existing  abundance  index 
monitoring  programs  have  not  been 
conducted  for  a  sufficient  duration  to 
provide  for  reasonably  conclusive 
application  of  the  polynomial  model  (as 
concluded  in  the  August  17,  2001, 
notice  (66  FR  43145)).  We  also  support 
use  of  the  CDFG/USBR  MLR  Model 
because  of  the  facility  with  which  it  can 


be  applied  to  all  sets  of  splittail  age 
class  data  from  all  seven  applicable 
abundance  monitoring  data  sets  (Fall 
MWT,  Bay  Study  OT,  Bay  Study  MWT, 
Chipps  Island,  Suisun  Marsh,  CVP 
salvage,  and  SWP  salvage).  The  seven 
surveys  include  a  total  of  20  discrete 
sets  of  age-specific  abundance 
monitoring  data.  These  20  datasets 
consist  of  the  2  age  classes  (0  and  1  or 
more)  for  the  Suisun  OT,  in  addition  to 
the  3  age  classes  (0, 1,  and  2  or  more) 
for  each  of  the  other  6  surveys. 

The  CDFG/USBR  MLR  Model 
explicitly  controls  for  potential 
confounding  effects  of  hydrological  year 
type,  the  factor  that  is  nearly 
unanimously  viewed  as  the  single 
strongest  predictor  of  splittail  year  class 
strengths  (e.g.,  Moyle  et  al.  2001),  by 
utilizing  the  number  of  days  total  delta 
infiow  (DAYFLOW,  California 
Department  of  Water  Resources' 
mathematical  hydrology  model)  exceeds 
1,557  cubic  meters  per  second  (cms) 
(55,000  cubic  feet  per  second  (cfs)) 
during  the  February  through  May 
spawning/rearing  period  as  a  predictor 
(independent  variable).  The  1,557  cms 
(55,000  cfs)  variable  was  selected 
because  it  approximates  the  critical 
inflow  value  above  which  Delta 
floodplains,  especially  the  key  splittail 
spawning  area  in  the  Yolo  Bypass, 
become  inundated.  The  1,557  cms 
(55,000  cfs)  variable  thus  captures  the 
existence  of  appreciable  bypass  and 
spawning  habitat  inundation.  This  is 
conceptually  comparable,  yet  superior, 
to  the  stratified  Mann- Whitney  U  tests 
presented  in  the  August  17,  2001,  notice 
(66  FR  43145),  which  also  controlled  for 
hydrological  year  type.  There  is, 
however,  one  potentially  important' 
assumption  associated  with  the  CDFG/ 
USBR  MLR  Model  that  remains 
untested,  and  that  concerns  the 
assumption  of  a  lack  of  interaction 
between  the  HYDROLOGY  and  TIME 
variables.  In  essence,  the  CDFG/USBR 
MLR  Model  assumes  that  the  long  term 
probabilities  of  high  and  low  flow  water 
years  are  random. 

Discussion  of  CDFG/USBR  MLR  Model 
results 

The  results  addressed  in  this 
discussion  diffw  somewhat  from  those 
published  previously  (67  FR  13095)  due 
to  the  inclusion  of  new  data  for  2001 
and  2002  in  some  of  the  indices  as  it  has 
become  available  (see  discussion  of  each 
survey,  above).  We  also  removed  from 
the  analysis  data  taken  for  the  Suisim 
OT  in  1979,  based  on  comments 
received  from  the  USBR  (2002) 
indicating  that  differing  survey 
protocols  were  used  in  1979  as 
compared  to  other  years. 


The  question  of  how  to  analyze  the 
less-than-optimal  data  we  have  on 
splittail  was  vexing.  In  large  part  we 
have  accepted  the  statistical  model 
provided  to  us  by  CDFG  and  USBR. 
However,  while  our  approach  was 
generally  consistent  with  theirs,  there 
are  two  major  differences.  First,  we  used 
all  20  data  sets  weighted  equally; 
whereas  the  BOR  and  CDFG 
recommended  that  the  data  sets  lie 
weighted  by  their  relative  importance. 
Second,  we  accepted  a  20  percent  risk 
that  we  would  wrongly  conclude  there 
•s  a  downward  trend  in  the  population 
tor  each  of  the  20  data  sets  in  order  to 
reduce  the  risk  that  we  would  fail  to 
detect  a  trend  if,  in  fact,  one  exist.  We 
used  this  approach  in  order  to  ensiu^ 
our  assumptions  were  conservative.  The 
effect  was  to  establish  a  "worse-case" 
scenario  with  respect  to  the  status  of  the 
populations  when  we  conducted  our 
threats  analysis.  As  a  result,  bur 
interpretation  of  the  model  results 
differs  from  theirs. 

Our  model  results  indicate  that  fifteen 
of  twenty  data  sets  have  a  dewnward 
trend,  more  downward  trending  data 
sets  than  we  would  expect  based  on 
chance.  Typically,  statisticians  decide 
whether  such  trends  are  "statistically 
significant"  or  not.  Interpreting  the 
model  results  using  the  classic 
statistical  standard  (p  #  0.05)  for 
determining  significance,  we  find  that 
five  of  the  fifteen  downward  trends  are 
statistically  significant.  CDFG  and  USBR 
believe  that  this  result  is  insufficient  to 
make  a  determination  that  the  splittail 
is  declining  in  abundance.  By  adopting 
the  more  relaxed  standard  (p  #  0.20),  we 
increase  the  likelihood  that  a  significant 
result  will  be  identified,  a  conservative 
approach.  Taking  this  approach  (p  # 
0.20),  we  find  nine  significant 
downward  trending  data  sets  and  two 
significant  upward  trending  data  sets. 
We  believe  that  the  existing  data  sets 
constitute  the  best  available  scientific 
information  and  that  our  more 
conservative  approach  indicates  a 
number  of  significant  declining  splittail 
population  trends  exist.  Coupled  with 
the  CDFG  and  USBR  results,  we  have 
bracketed  the  range  of  possibility 
regarding  the  population  status  of  the 
species  as  a  whole.  We  belieye  this 
range  is  the  best  context  for  us  to  use 
when  we  conduct  our  threats  analysis. 

We  fully  concur  with  the  statements 
of  various  respondents  that  abundance 
monitbring  data  for  splittail  haye 
methodological  weaknesses  of  one  sort 
or  another;  none  of  the  surveys  were 
designed  specifically  to  rigorously  . 
measure  splittail  population  numbers 
(see  Moyle  et  al.  2001;  Meng  and  Moyle 
1995;  and  Sommer  et  al.  1997  for 
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descriptions  of  surveys).  However, 
existing  data  sets  do  constitute  the  best 
available  scientific  information  for  the 
species. 

While  our  conservative  approach  to 
analyzing  that  information  is  more 
likely  to  produce  results  indicating  that 
significant  declining  splittail  population 
trends  exist,  we  believe  that  using  this 
"worsbcase"  scenario  in  analyzing  the 
impacts  reported  in  the  section  entitled 
Simmiary  of  Factors  Affecting  the 
Species  is  most  likely  to  result  in  a 
listing  finding  that  is  robust. 

Because  we  have  chosen  to  adopt  the 
CDFG/USBR  MLR  Model  jointly 
submitted  by  CDFG  and  USER  (as  our 
primary  basis  for  abundance  analyses), 
and  are  no  longer  using  our  analysis  in 
our  August  17,  2001  notice  (66  FR 
43145),  specific  comments  on  our 
analysis  in  our  August  17,  2001  notice 
(66  FR  43145)  will  not  be  addressed  in 
the  section  entitled  Summary  of 
Comments  and  Recommendations. 

Previous  Fisderal  Action 

■    On  February  8,  1999,  we  published  a 
final  rule  listing  the  splittail  as 
threatened  under  the  Act  (64  FR  5963). 
Please  refer  to  the  final  rule  for  a 
discussion  of  Federal  actions  prior  to 
the  publication  of  the  final  rule.  At  the 
time  of  our  final  determination  of 
threatened  status  for  the  splittail,  the 
splittail  population  had  declined  in 
both  numbers  and  range  and  was 
primarily  threatened  by  changes  in 
water  flow  and  water  quality  resulting 
from  the  export  of  water  from  the 
Sacramento  and  San  Joaquin  Rivers, 
periodic  prolonged  drought,  loss  of 
shallow  water  habitat,  introduced 
aquatic  species,  and  agricultiu^l  and 
industrial  pollutants. 

Subsequent  to  the  publication  of  the 
final  rule,  plaintiffs  in  the  cases  San 
Luis  &  Delta-Mendota  Water  Authority 
V.  Anne  Badgley°  et  al  and  State  Water 
Contractors,  et  al.  v.  Michael  Spear,  et 
al.  commenced  action  in  the  Federal 
Eastern  District  Court  of  California, 
challenging  the  listing  of  the  splittail  as 
threatened,  alleging  various  violations 
of  the  Act  and  of  the  Administrative 
Procedure  Act  (5  U.S.C  551  et  seq.), 
specifically  that  we:  (1)  Failed  to  i*se  the 
best  scientific  and  commercial  data 
available;  (2)  ignored  all  pre-1980  and 
post-1992  data  available  and  that  we 
used  only  selected  data  from  the  1980 
to  1992  period;  (3)  did  not  pubfish  a 
summary  of  the  available  data,  which 
data  we  considered,  and  the 
relationship  between  the  data  and  our 
decision  on  the  final  rule;  and  (4) 
pronnilgated  the  final  rule  in  a  manner 
that  was  arbitrary,  capricious,  and  not  in 
accordance  with  law,  in  that  the  splittail 


did  not  mee  the  definition  of  a 
threatened  s  pecies  as  set  forth  in  the 
Act. 

On  June  2 },  2000,  the  Court  rendered 
summary  ju  Igment  in  the  two  cases  in 
favor  of  the  )laintiffs,  finding  that  our 
promulgatio  a  of  the  final  rule  listing  the 
splittail  as  tj  u-eatened  was  unlawful.  On 
September  2  2,  2000,  the  court  remanded 
the  determii  lation  of  whether  or  not  the 
splittail  is  a  threatened  or  endangered 
species  to  u! .  The  court  ordered  us  to 
re-evaluate  <  ur  final  determination  and 
publish  a  new  finding  within  6  months 
of  the  date  a  '  the  remand  order,  and 
kept  the  ruh  in  effect  during  that 
period.  The  ;ourt  used  its  equitable 
powers  tc^  re  tain  the  protections  of  the 
Act  for  the  s  secies  during  the  remand  of 
the  rule  to  tl  e  Service. 

On  Januar  r  12,  2001,  we  reopened  the 
comment  pe  iod  for  30  days  to  seek 
information  regarding  the  splittail's 
status,  abuni  lance  and  distribution,  as 
well  as  infoi  tnation  regarding  issues 
identified  b}  the  District  Court  in  its 
June  23,  2003,  judgment  (66  FR  2828). 
At  that  time,  we  were  subject  to  a  court- 
ordered  deal  lline  of  March  22,  2001.  On 
March  16,  21 101,  we  received  an 
extension  fr(  im  the  District  Court  until 
June  22,  2001,  so  that  we  could  reopen 
the  coramen ;  period.  Subsequent  to  that 
extension,  vi  e  reopened  the  comment 
period  for  th  e  second  time  since  the 
remand,  froi  i  May  8,  2001  to  June  7, 
2001  (66  FR  23181).  On  June  28,  2001, 
we  received  sm  additional  extension 
from  the  coi  rt  so  that  the  comment 
period  coulc  be  reopened  and  we  could 
have  additio  lal  time  to  obtain  reviews 
of  the  revise  1  statistical  analyses  which 
we  employe  1  in  response  to  prior 
comments.  1  he  comment  period  was 
then  opened  on  August  17,  2001  (66  FR 
43145);  whi;  B  the  court  ordered  decision 
date  was  est  iblished  as  January  31, 
2002.  We  lat  jr  received  an  additional 
extension  fr(  m  the  court  until  October 
15,  2002,  so  "hat  we  could  seek 
comments  oi  i  the  MLR  Model  submitted 
by  CDFG  an(  1  USBR  during  the  August 
17,  2001,  comment  period.  On  March 
21,  2002,  we  reopened  the  comment 
period  for  tli  b  fourth  time  since  the 
remand  (67  :  ^R  13095)  and  on  April  1, 
2002,  we  coirected  tho  duration  of  the 
comment  pe  iod  to  reflect  60  days  (67 
FR  15337).  C  n  October  31,  2002,  we 
received  an  i  idditional  extension  from 
the  court  so  hat  the  comment  period 
could  be  reo  lened  for  a  fifth  time  since 
the  remand  I  57  FR  66344)  to  solicit 
comments  oi  the  revised  statistical 
analysis  we  had  done,  as  described  in 
our  March  2l,  2002  document  (67  FR 
13095).  Fina  ly,  on  February  28,  2003, 
the  court  ap  iroved  a  joint  stipulation 
requiring  us  |o  submit  our  final 


determination  to  the  Federal  Register 
for  publication  on  or  before  September 
15,  2003.  This  final  determination  is  in 
compliance  with  that  joint  stipulation 
agreement. 

Summary  of  Comments  and 
Recommendations 

During  the  five  comment  periods 
following  the  remand,  we  contacted  all 
appropriate  State  and  Federal  agencies. 
Tribes,  coimty  governments,  elected 
officials,  and  other  interested  parties 
and  invited  them  to  comment.  We  have 
requested  that  all  interested  parties 
submit  factual  reports  or  infbrmation 
that  might  contribute  to  the 
development  of  a  final  determination.  In 
addition,  we  have  invited  public 
comment  through  the  publication  of 
notices  in  various  newspapers.  We 
published  notice  of  the  January  12, 
2001,  reopening  of  the  comment  period 
in  the  Sacramento  Bee,  Fresno  Bee  and 
Contra  Costa  Times  newspapers.  For  the 
May  8,  2001,  notice,  we  invited  public 
comment  through  publication  of  notices 
in  the  Antioch  Ledger-Dispatch,  the 
Marysville  Appeal-Democrat,  the  Fresno 
Bee,  and  the  Sacramento  Bee.  For  the 
August  17,  2001,  reopening  notice  we 
invited  public  conunent  through 
publication  of  notices  in  the  Marysville 
Appeal-Democrat,  the  Fresno  Bee,  and 
the  Sacramento  Bee.  An  electronic  mail 
address  for  submission  of  comments 
was  provided  in  the  May  8,  2001,  and 
August  17,  2001,  notices  and  was  posted 
on  the  Sacramento  Fish  and  Wildlife 
Office's  official  web  site.  For  the  March 
21,  2002  reopening  notice,  we  invited 
public  comment  through  publication  of 
notices  on  March  27,  2002,  in  the 
Marysville  Appeal-Democrat,  the 
Sacramento  Bee,  and  the  Fresno  Bee.  An 
electronic  mail  address  was  not 
provided  for  the  March  21,  2002, 
reopening  due  to  uncertainties  regarding 
our  internet  access.  An  electronic  mail 
address  was,  however,  provided  with 
our  April  1,  2002,  correction,  and  with 
our  October  31,  2002,  reopening.  We 
also  sent  out  notices  of  each  reopening 
of  the  comment  period  to  all  parties  on 
a  mailing  list  for  Sacramento  splittail 
information. 

During  the  five  comment  periods 
opened  since  the  remand,  we  received 
a  total  of  33  written  comment  letters 
representing  1  Federal  agency,  2  State 
agencies,  2  local  govenmients,  and  13 
private  individuals  or  organizations.  We 
reviewed  all  comments  received  for 
substantive  issues  and  new  information 
regarding  the  status  of  the  Sacramento 
splittail.  Of  the  comments  we  received; 
only  3  supported  listing.  Information 
contained  in  these  comments  was 
reviewed  to  determine  if  it  raised  any 
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new  substantive  issues  that  had  not 
been  raised  in  comments  previously 
submitted,  and  subsequently  addressed 
in  this  final  determination. 

The  following  is  a  summary  of 
comments  we  received  during  the  197 
days  associated  with  the  five  comment 
periods  opened  since  the  remand  of  the 
final  listing  rule.  For  additional 
information  on  comments  received 
during  three  previous  comment  periods 
before  the  current  litigation,  please  see 
the  previous  final  listing  rule  (64  FR 
5963).  Substantive  comments  and 
information  raised  or  provided  during 
the  public  comments  periods  have 
either  been  incorporated  directly  into 
this  notice  or  addressed  below. 

Peer  Review 

As  previously  discussed  in  the  above 
abundance  section,  we  requested  5 
biologists  to  provide  scientific  review  of 
the  proposed  listing  of  the  splittail  as 
threatened.  Technical  data  provided  by 
the  peer  reviewers  have  been 
incorporated  into  or  addressed  in  this 
document,  while  other  issues  raised  by 
the  peer  reviewers  are  addressed  below. 

Peer  Reviewer  Comment  1 :  A  peer 
reviewer  cited  the  "White  Paper" 
(Moyle  et  al.  2001)  for  splittail  as  raising 
the  possibility  that  abundance  may  not 
be  a  reliable  measure  of  population 
status  for  the  splittail. 

Our  Response:  We  acknowledge  that 
abundance  may  not  be  the  most  reliable 
measure  of  population  status,  but  assert 
that  it  is  the  best  scientific  measure 
available.  The  utility  of  abimdance  as  a 
measure  of  splittail  population  status  is 
reflected  in  its  continued  use  by  the 
scientific  community  including 
researchers  (Meng  and  Moyle  1995. 
Sommer  et  al.  1997)  and  agencies 
(CDFG.  CDWR,  USBR). 

Peer  Reviewer  Comment  2:  A  peer 
reviewer  cited  the  "White  Paper" 
(Moyle  et  al.  2001)  for  splittail  as     . 
reporting  a  tentative  population  model 
result  that  stated.  "*  *  *  a  long  series 
of  dry  years  is  unlikely  to  drive  the 
splittail  to  extinction,  even  if  the 
population  is  greatly  reduced."  Another 
peer  reviewer  asserted  that  if  the 
splittail  were  truly  going  extinct,  all 
siuveys  would  show  a  decline. 

Our  Response:  A  species  warrants 
listing  as  threatened  \mder  the  Act  if  is 
in  danger  of  becoming  endangered  in 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range  (16 
U.S.C.  1532(20)).  It  is  possible  for  the 
splittail  to  be  imdergoing  threats  or 
declines  in  a  significant  portion  of  its 
range  without  declines  showing  in  all 
surveys.  Alternatively,  threats  to  the 
splittail  may  support  listing  even  in  the 
absence  of  our  ability  to  document 


current  population  declines.  However, 
even  considering  our  conservative 
analysis  of  the  apparent  splittail 
population  declines  and  the  threats 
analysis,  we  believe  the  conservation 
elements  of  the  California  State  and 
Federal  cooperative  program  (CALFED) 
and  the  Central  Valley  Project 
Improvement  Act  (CVPIA)  programs 
adequately  mitigate  for  these  threats 
(please  refer  to  Summary  of  Factors 
Affecting  the  Species  section  for  a 
detailed  discussion  of  CALFED  and  the 
CVPIA). 

Peer  Reviewer  Comment  3:  A  peer 
reviewer  submitted  comments  that 
included  an  analysis  using  a  modified 
version  of  Meng  and  Moyle's  (1995)  pre- 
decline  and  post-decline  method.  The 
peer  reviewer  also  divided  the  data  by 
year  class  and  used  data  available  itom 
all  years  and  requested  we  consider 
these  analyses. 

Our  Response:  As  discussed  earlier  in 
this  notice,  we  acknowledge  that  there 
are  other  methods  by  which  to  analyze 
the  available  data,  but  that  we  have  now 
employed  an  analysis  using  the  CDFG/ 
USBR  MLR  Model  data  series  to 
describe  population  trends  of  the 
splittail.  We  refer  the  peer  reviewer  to 
our  Abimdance  section  for  a  discussion 
of  our  most  recent  statistical  analysis  of 
the  species  population  trends. 

Peer  Reviewer  Conunent  4:  A  peer 
reviewer  criticized  us  for  evaluating  the 
results  of  the  GDFG/USBR  MLR  Model 
for  all  20  data  series  of  splittail 
abundance  index  data,  instead  of 
limiting  the  evaluation  to  the  nine  data 
series  that  the  respondents  view  as  most 
representative  of  overall  splittail 
populations.  Another  peer  reviewer 
stated  that  Bay  Study  OT  and  Fall  MWT 
data  Were  more  indicative  of  splittail 
abimdance  trends,  rather  than  the  trends 
made  evident  by  data  collected  at  the 
SWP  Salvage  facilities,  Chipps  Island, 
and  in  Suisun  Marsh,  which  the 
respondent  felt  were  narrow  in 
geographic  scope. 

Our  Response:  We  note  that  these  and 
other  respondents  have  previously 
criticized  us,  while  emplojdng  different 
analysis,  for  not  treating  all  20  data 
series  equally  and  for  not  including  all 
available  data  series  in  statistical 
evaluations  of  abimdance  trends.  We 
refer  the  commentor  to  the  section 
entitled  Abundance  for  a  discussion  of 
our  treatment  of  the  data  series. 

Peer  Reviewer  Comment  5:  A  peer 
reviewer  reiterated  his  assessment  that 
the  statistical  evidence  for  a  declining 
trend  in  splittail  abimdance  is  weak, 
and  cited  an  analysis  that  asserted  that 
evidence  for  a  time  trend  in  7  of  20  data 
series  is  not  a  compelling  factor  in 
determining  that  declines  exist.  The 


peer  reviewer  specifically  cited  Manly 
(2002)  which  states  "The  Service  claims 
that  lack  of  power  to  detect  a  trend  gives 
a  reason  for  using  a  20  [percent]  level 
of  significance  in  assessing  whether  or 
not  there  is  evidence  of  a  trend  with 
individual  series.  This  then  allows  (the 
Service)  to  claim  evidence  for  a  trend 
for  7  of  the  20  series.  Although  this 
sounds  impressive,  it  is  less  so  when  it 
is  realized  that  by  chance  alone  4  of  the 
20  series  [i.e.,  20  [percent]  of  them)  are 
expected  to  give  a  significant  result  if 
this  level  of  significance  is  used."  The 
peer  reviewer  also  asserted  that  the 
weak  nature  of  the  MLR  Model 
regression  coefficients  will  be 
demonstrated  with  the  calculation  of 
splittail  abundance  indices  for  2000, 
2001,  and  2002  and  their  inclusion  into 
the  models. 

Our  Response:  Using  the  most  recent 
data,  our  analysis  now  indicates  that  9 
of  20  indices  show  significant  negative 
trends  at  the  20  percent  level  of 
significance,  while  2  of  20  show 
significant  positive  trends  at  that 
significance  level.  As  we  noted  earlier 
in  the  analysis,  we  achieved  these 
results  by  a  conscious  choice  of  a  " 
variable  that  accepted  a  higher  risk  of 
incorrectly  identifying  downward 
trends  in  population  in  order  to  take  a 
conservative  position  in  our  threats 
analysis. 

Peer  Reviewer  Comment  6:  A  peer 
reviewer  criticized  our  acceptance  of  the 
"sign"  (i.e.,  positive  or  negative)  results 
of  the  GDFG/USBR  MLR  Model 
coefficients  at  face  value  because  in 
most  cases  (16  of  20)  the  true  signs  {i.e., 
positive  or  negative)  were  just  as  likely 
to  be  positive  as  negative. 

Our  Response:  We  cannot  apply  the 
respondent's  reasoning  to  the  available 
data.  The  p-value  for  a  coefficient  is 
what  statistical  analysis  has  indicated  it 
should  be;  simply  because  a  given  p- 
value  does  not  rise  to  the  level  of  95 
percent  significance  criterion,  does  not 
indicate  that  the  p-value  automatically 
reverts  to  50  percent. 

Peer  Reviewer  Comment  7:  It  was 
noted  by  a  peei*  reviewer  that  in  half  the 
CDFG/USBR  MLR  Model  runs  the 
dependent  variable  was  significandy 
non-normal  and  that  as  a  consequence 
probability  statements  wiU  be  "slightly" 
in  error. 

Our  Response:  We  believe  that  the 
peer  reviewer's  comment  is  correct.  This 
type  of  error  alone,  however,  would  not 
necessarily  invalidate  our  evaluations  of 
the  signs  and  magnitudes  of  the 
regression  coefficients.  The  error  would 
have  to  be  of  a  nature  that  creates  bias. 
The  peer  reviewer  did  not  provide  any 
statistical  or  other  argument  to  explain 
why  such  error  would  necessarily  result 
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in  bias.  The  unknown  statistical  effects 
of  non-normality  in  half  the  model  runs 
constitutes  just  the  sort  of  uncertainty 
that  leads  us  to  be  cautious  about  giving 
undue  weight  to  any  conclusions 
regarding  the  abundance  index  data  for 
splittail. 

Peer  Reviewer  Comment  9:  A  peer 
reviewer  believes  that  the  extended 
drought  of  1984  to  1992  created  only  a 
perception  of  decline  and  that  it  was  the 
"*  *  *  accidental  juxtaposition  of  a 
series  of  wet,  strong  splittail  years  with 
a  series  of  dry,  weak  years  that 
prompted  [our]  interest  in  the  first 
place." 

Our  Response:  We  disagree  with  the 
peer  reviewer's  claims  that  the  period  of 
extended  drought  has  been  ignored,  as 
well  as  with  the  contention  that  the 
splittail's  drought-driven  declines  are 
the  sole  factor  imder  consideration  in 
our  determination.  We  first  note  that  the 
period  of  continuous  drought  is 
considered  by  most  authoritative 
sources  to  have  begun  in  1987  (Moyle  et 
al.  2001:  Baxter  1999a;  Sommer  et  al. 
1997),  not  1984  as  reported  by  the 
respondent.  We  note,  however,  that 
1985  and  1986  were  dry  years  (Cannon 
2001  in  prep.). 

The  declines  noted  during  the  1987  to 
1992  drought  were  the  likely  result  of  a 
paucity  of  spawning  habitat  being 
available.  The  drought  decreased  the 
amount  of  floodplain  (i.e.  Yolo  Bypass 
and  mainstem  river  margins)  available 
for  spawning  and  thus,  spawning  output 
was  lower.  Low  splittail  population 
densities  were  aggravated  by  the  CVP 
and  SWP's  diversion  of  a  greater 
proportion  of  water  from  the  Delta  than 
in  prior  years;  fish  were  entrained  at  the 
facilities  and  the  entrapment  zone 
(location  where  fish  become  vulnerable 
to  the  export  facilities'  effect  on  currents 
in  the  Delta),  was  located  well  upstream 
of  Suisun  Marsh  in  increasingly 
suboptimal  habitat.  These  events  are 
described  in  detail  in  our  February  8, 
1999,  final  listing  rule  (64  FR  5963). 

The  basis  for  the  peer  reviewer's 
claim  that  we  are  disproportionately 
concerned  with  splittail  declines  noted 
during  the  1984  (or  1987)  to  1992 
drought  is  unclear.  True,  the  "accidental 
juxtaposition"  of  wet  and  dry  years 
resulted  in  abundance  data  that 
af^eared  to  illustrate  a  precipitous  drop 
in  the  splittail  population.  There  are, 
however,  up  to  10  years  of  pre-drought 
as  well  as  up  to  8  to  10  years  of  post- 
drought  data.  The  data  collected  dining 
six  years  of  continuous  drought  are  but 
a  subset  of  the  nearly  20  years  of  extant 
splittail  data.  The  splittail's  relatively 
long  life  span  and  resilience  following 
unfavorable  conditions  renders  the 
declines  exhibited  during  a  discrete 


drought  unl  ikely  to  influence  the 
analytical  fi  ndings  from  an  ever- 
lengthening  period  of  record.  Most 
importantlyi  we  now  employ  the  CDFG/ 
USBR  MLR  Vlodel,  which  explicitly 
controls  for  potential  confounding 
effects  of  hji  drological  year  type.  The 
respondent's  concern  would  be  more 
applicable  t  j  abandoned  analytical 
techniques.  The  arbitrary  pre-  and  post- 
decline  cut  )oint  approach  of  Meng  and 
Moyle  (198!  )  was  driven  by  trends 
noticed  dur  ng  the  1987  to  1992 
drought,  as  vas  a  formerly  touted 
alternative  i  nalysis  that  involved  the 
use  of  1987  the  beginning  of  the 
drought)  as  i  cut  point  (Sommer  et  al. 
1997)  for  de  termining  percent  declines. 

We  also  d  isagree  with  the  contention 
that  the  198  Mo  1992  drought  serves  as 
the  only  fac  or  which  triggered  our 
investigatio  is  of  the  splittail's  status. 
Our  interest  in  the  splittail  was 
prompted  ii  itially  by  the  statement  in 
Daniels  and  Moyle  (1983)  that  the 
splittail's  ai  d  delta  smelt's  "*  *  * 
abundance  iould  decline  rapidly  if 
environmental  conditions  become 
unfavorable  for  them,  possibly  making 
them  candi(  ates  for  listing  as  threatened 
species."  W ;  subsequently  included  the 
Sacramento  splittail  as  a  category  2 
candidate  s]  lecies  for  possible  future 
listing  as  en  langered  or  threatened  in 
the  January  3,  1989,  Animal  Notice  of 
Review  (54  Tl  554).  The  candidate 
category  sya  tem  was  abandoned  on 
February  28  1996  (61  FR  7457),  and 
species  mee  ing  the  definition  of  the 
former  catej  ory  2  (such  as  splittail)  were 
no  longer  c(  nsidered  candidates.  Our 
administrat:  ve  proceedings  on  splittail 
resumed  on  November  5, 1992,  when 
we  received  a  petition  from  the  Natural 
Heritage  Ins  ;itute  to  add  the  Sacramento 
splittail  to  t  le  List  of  Endangered  and 
Threatened  Wildlife  and  to  designate 
critical  habi  :at  for  this  species  in  the 
Sacramento  and  San  Joaquin  Rivers  and 
associated  e  ;tuary. 

Peer  Revit  wer  Comment  10:  A  peer 
reviewer,  in  response  to  our  March  21, 
2002  (67  FRJ 13095)  notice,  believed  that 
we  should  not  have  adopted  the  CDFG/ 
USBR  MLR  Model  which  was  jointly 
submitted  ii  CDFG's  and  USBR's 
respective  peer  review  and  comment 
letters.  The  CDFG/USBR  MLR  Model 
was  advocafed  by  its  submitting 
agencies  as  an  approach  superior  to  our 
Meng  and  ^oyle  (1985)  method  utilized 
in  our  1994  proposed  listing  (59  FR  862) 
and  1999  final  listing  (64  FR  5963) 
rules,  the  pdlynomial  regression 
technique  discussed  in  our  August  17, 
2001  (66  FR  43145)  notice,  or  the 
Sommer  et  <  1.  (1997)  technique  formerly 
forwarded  b  y  CDFG  and  CDWR. 


Our  Response:  We  agree  that  USBR's 
submission  was  labeled  A  Sample 
Alternative  Model  of  Sacramento 
Splittail  Abundance.  However,  USBR 
(2001)  included  no  language  in  their 
agency  comment  letter  and  peer  review 
submission  to  suggest  their  intent  was  to 
have  us  retain  the  polynomial  regression 
analysis  (66  FR  43145),  revert  to  the 
Meng  and  Moyle  (1985)  analysis,  adopt 
the  Sommer  et  al.  (1997)  analysis,  or 
employ  any  other  analytical  technique 
until  the  CDFG/USBR  MLR  Model  and 
results  reached  a  greater  state  of 
refinement. 

To  the  contrary,  USBR's  peer  review 
and  comment  letter  states,  "Results 
presented  in  Table  1,  include  actual  p- 
values  for  the  Service's  inspection." 
(USBR  2001).  To  advocate  we  abandon 
the  model  is  to  advocate  we  abandon 
analysis  of  p-values.  Furthermore,  USBR 
scientifically  derived  and  submitted 
multiple  conclusions  in  their  peer 
review  and  comment  letter,  such  as,  "In 
summary,  the  results  [of  the  CDFG/ 
USBR  MLR  Model]  presented  here 
clearly  indicate  that  hydrologic 
variability  strongly  affects  YOY  splittail 
indices,  and  also  affects  some  adult 
indices  in  succeeding  years  as  cohorts 
propagate  through  the  population." 
(USBR  2001).  These  conclusions  were 
not  accompanied  by  any  disclaimers 
that  the  conclusions  should  be 
disregarded  because  the  model  was  not 
yet  sufficiently  developed  or  that  the 
conclusions  should  not  be  applied  to 
the  review  of  the  splittail's  population 
trends. 

The  CDFG/USBR  MLR  Model  was 
also  submitted  to  us  by  CDFG. 
Consistent  with  the  USBR  peer  review 
and  comment  letter,  CDFG  also  derived 
and  submitted  multiple  conclusions 
based  on  the  specific  runs  of  the  CDFG/ 
USBR  MLR  Model  that  the  USBR  is  now 
criticizing  us  for  accepting.  CDFG 
advocated  the  use  of  the  CDFG/USBR 
MLR  Model  (as  submitted)  in  their  peer 
review  and  comment  letter  (CDFG  2001) 
with  the  statement,  "Our  response  is 
composed  of  two  parts:  a  discussion  of 
individual  analyses  presented  in  our 
August  17,  2001,  notice  (66  FR  43145). 
and  a  summary  of  the  results  of  a 
multiple  regression  analysis  [the  CDFG/ 
USBR  MLR  Model]  that  we  believe  is 
more  useful  in  evaluating  trends  in 
survey  indices."  Again,  consistent  with 
the  USBR's  peer  review  and  comment 
letter,  CDFG's  peer  review  and  comment 
letter  did  not  qualify  any  of  the 
conclusions  they  derived  from  the 
CDFG/USBR  MLR  Model  with 
disclaimers  about  the  inapprofHiateness 
of  employing  the  model. 

We  inaependantly  evaluated  the 
structtne  and  findings  of  the  CDFG/ 
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USER  MLR  Model  and  determined  that 
it  represented  the  best  available 
scientific  and  commercial  information. 
We  retain  our  conclusions  regarding  our 
analysis  and  meta-analysis  of  the 
model's  results,  regardless  of  its 
developers'  current  desire  to 
secondarily  qualify  its  application. 

Peer  Reviewer  Comment  11:  A  peer 
reviewer  commented  that  it  was  unclear 
whether  we  had  independently  re- 
derived  the  CDFG/USBR  MLR  Model 
results  submitted  jointly  by  CDFG  and 
USER. 

Our  Response:  We  did  not 
independently  re-derive  those  results. 
We  accepted  the  results  presented  in 
CDFG  (2001)  and  USER  (2001)  at  face 
value,  as  they  were  developed  by 
subject  area  experts  within  CDFG  and 
USER  during  a  peer  review  and  public 
comment  process. 

Peer  Reviewer  Comment  12:  A  peer 
reviewer  beliefved  that  our  that  our 
statement,"*  *   *  [the]  traditional 
[alpha-value]  criteria  assume  a  much 
higher  standard  of  statistical  power  than 
the  splittail  data  are  able  to  meet  *  *  *" 
in  our  March  21,  2002,  notice  (67  FR 
13095)  is  erroneous. 

Our  Response:  We  agree  with  the  peer 
reviewer  that  in  a  strictly  literal  sense, 
the  choice  of  an  alpha-value  criterion 
can  be  made  without  any  regard  for 
statistical  power.  However,  in  practice, 
researchers  aie  concerned  with  both 
type  1  error  (determined  by  the  choice 
of  an  alpha  value)  and  type  II  error 
(directly  related  to  the  statistical  power 
of  a  study).  When  conducting  our 
analysis,  we  made  a  conscious  choice  to 
use  the  more  conservative 
nontraditional  approach  of  using  an 
alpha  value  of  0.20. 

Peer  Reviewer  Comment  13:  A  peer 
reviewer  asserted  that  the  purpose  of 
statistical  hypothesis  testing  in  the  case 
of  the  MLR  Model  is  to  decide  whether 
trends  do  or  do  not  exist,  not  to  evaluate 
gradients  of  reliability  in  evaluating 
trends. 

Our  Response:  The  CDFG/USER  MLR 
Model  is  a  probabilistic  approach  to 
examining  time  trends,  it  is  not  a 
categorical  "either/ or"  approach  (as  the 
respondent  appears  to  assert).  We  chose 
to  evaluate  the  probabilities  associated 
with  competing  hypotheses  concerning 
the  abundance  status  of  splittail.  It  is  for 
this  reason  that  we  stated  that  all  trends, 
not  just  trends  meeting  an  arbitrary 
traditional  confidence  criterion  (95 
percent  confidence,  or  alpha-value  of 
0.05)  were  evaluated. 

Peer  Reviewer  Comment  14:  A  peer 
reviewer  believes  that  a  trawl's 
declining  catch  efficiency  for  adult 
splittail  as  compared  to  juvenile  and 
YOY  rendered  trawl  surveys  less  likely 


to  reflect  trends  and  stated  that  adult 
and  juvenile  indices  should  not  be 
combined.  The  peer  reviewer  also 
suggested  that  Bay  Study  OT  and  Fall 
MWT  were  more  representative 
measures  of  abundance. 

Our  Response:  While  we  concur  that 
declining  catch  efficiency  may  be  a 
characteristic  of  trawls,  we  do  not  agree 
that  it  should  be  used  to  exclude  a  trawl 
survey's  data.  Declining  catch  efficiency 
within  a  given  trawl  survey  is  expected 
to  be  uniform  from  year  to  year,  thus 
rendering  inter-annual  analysis  valid. 
Although  an  age  bias  will  make  data 
series  for  older  age-class  fish  less 
sensitive  for  detecting  change,  it  will 
not  produce  a  long-term  directional  bias 
[i.e.,  we  have  no  reason  to  believe  that 
the  capture  efficiency  for  older  age  class 
splittail  is  becoming  progressively 
worse  over  time).  Thus,  any  trends  in 
the  older  age  class  data  series  with  a 
substantive  p- value  can  be  viewed  to  be 
roughly  as  accurate  and  reliable  as  for 
the  Age-0  class  of  splittcdl  showing 
trends  at  comparable  p-values. 

We  also  concur  that  trawls'  declining 
catch  efficiency  does  preclude  the 
combination  of  age  class  data.  We  report 
each  index  separately  herein  and  do  not 
combine  adult  and  juvenile  indices 
other  than  for  meta-analytical  purposes. 
We  also  acknowledge  that,  in  certain 
situations,  adult  abundance  for  different 
age  classes  (of  adults)  is  combined  and 
reported  because  the  data  are  collected 
in  that  manner,  i.e.,  salvage  data  are 
reported  as  Age-1  and  as  Age-2  and 
greater  with  no  differentiation  made  for 
individuals  greater-than  Age-2  classes. 
Situations  such  as  this  represent  a  relict 
of  the  sampling  methodology  but  remain 
the  best  available  information.  We 
continue  to  believe  that  as  long  as  the 
degree  of  age-based  capture  bias  is 
constant  over  a  survey  period,  all  age 
classes  should  show  approximately  the 
same  trends,  and  that  combining  age 
classes  for  meta-level  statistical  analyses 
is  not  problematic. 

We  reiterate  that  the  Suisun  Marsh 
OT,  which  combines  an  efficient, 
bottom  trawling  technique  with  focused 
surveys  in  a  small  habitat  at  the  core  of 
the  splittail'?  range,  is  the  most  likely  to 
detect  a  trend  and  likely  sufi'ers  from 
less  sampling  inefficiency  than  the  Bay 
Study  OT  (low  detection  of  splittail  at 
periphery  of  range)  and  Fall  MWT 
(unlikely  to  detect  benthic  fish  and  does 
not  sample  shallow  water  or  near-shore 
areas). 

Peer  Reviewer  Comment  15:  A  peer 
reviewer  asserted  that  the  peer  review 
process  for  scientific  publications 
doesn't  necessarily  ensure  that 
published  papers  are  unbiased, 
scientifically  sound,  and  without  errors. 


The  Transactions  of  the  American 
Fisheries  Society  does  not  use  the 
double-blind  method  for  peer  review. 
This  issue  was  raised  in  regards  to  our 
past  use  of  the  Meng  and  Moyle  (1995) 
methodology  to  determine  splittail 
abundance. 

Our  Response:  We  agree  with  this 
assertion.  Each  piece  of  scientific  work, 
whether  a  peer  reviewed  pubfished 
paper  or  an  unpublished,  unreviewed, 
draft  report,  must  be  objectively 
evaluated  for  the  scientific  merit  of  its 
content  alone.  Peer  reviewed 
publication  provides  no  guarantee  of 
scientific  merit.  The  test  of  time, 
following  publication,  provides  the 
ultimate  measure  of  scientific  merit. 
Indeed,  subsequent  iterative 
examination  of  the  splittail's  status  has 
resulted  in  our  abandonment  of  Meng 
and  Moyle  (1995),  Sommer  et  ai,  (1997) 
and  our  permutation-based  exact 
calculations  of  p-values  for  stratified  (as 
opposed  to  unstratified)  Mann-Whitney 
U-tests  (66  FR  43145). 

Peer  Reviewer  Comment  1 6:  A  peer 
reviewer  claimed  we  ignored  the  draft 
"White  Paper"  published  by  Moyle  et 
al.  (2001,  in  prep.) 

Our  Response:  We  use  the  various 
findings  and  hypotheses  found  in  the 
draft  and  revised  White  Paper  (Moyle  et 
al.  2001  in  prep.)  extensively  . 
throughout  this  document. 

Peer  Reviewer  Comment  1 7:  A  peer 
reviewer  stated  that  the  range  of  the 
splittail  is  wider  than  was  previously    - 
thought. 

Our  Response:  The  greater  range  of 
the  splittail  was  acknowledged  in  the 
January  12,  2001,  notice  (66  FR  2828). 
The  above  Background  section  of  this 
final  document  contains  a  discussion  of 
the  range  of  the  splittail. 

Peer  Reviewer  Comment  18:  Several 
peer  reviewers  felt  that  we  should  not 
classify  the  Yolo  and  Sutter  bypasses  as 
a  threat  to  the  splittail.  as  we  did  in  the 
January  12,  2001,  reopening  of  comment 
period  (66  FR  2828).  based  primarily 
upon  the  data  found  in  Sommer  et  al. 
(1997)  and  Sommer  (2001a).  The 
bypasses  have  demonstrated  the 
capability  of  producing  large  numbers  of 
splittail  when  inundated.  One  peer 
reviewer  also  felt  that  the  bypasses 
cannot  be  considered  a  threat  simply 
because  the  conditions  could  be  better. 
Another  p  -er  reviewer  claimed  that 
ciurent  operations  in  the  bypasses  do 
not  harm  splittail  or  their  habitat. 
Another  pec  r  reviewer  felt  that  the 
bypasses  are  not  to  be  considered  a 
threat  because  even  though  their 
splittail  habitat  conditions  are  not 
optimal,  they  are  still  sufficient  to 
provide  substantial  benefits  to  the 
species.  Finally,  another  peer  reviewer 
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stated  that  the  Yolo  and  Sutter  bypasses 
are  a  "net  benefit"  to  the  splittail  in  that 
without  their  existence,  the  species 
might  not  have  persisted  to  the  present 
day. 

thir  Response:  We  have  determined, 
based  on  consideration  of  scientific  data 
and  information  provided  by 
respondents,  that  the  Yolo  and  Sutter 
bypasses  are  not,  in  and  of  themselves, 
a  threat  to  the  splittail.  Our  reevaluation 
of  this  issue  is  discussed  in  Factor  E  of 
the  section  entitled  Summary  of  Factors 
Affecting  the  Species. 

Peer  Reviewer  Comment  19:  A  peer 
reviewer  felt  that  our  determination  that 
the  Sutter  and  Yolo  bypasses  would 
require  inundation  for  at  least  30 
continuous  days  between  March  and 
April  in  order  for  them  to  be  considered 
a  beneficial  splittail  spawning  habitat 
was  inaccinate  and  could  affect  water 
supply  and  flood  management. 

Our  Response:  We  have  not  proposed 
inimdation  of  the  bypasses  for  any 
specific  interval,  duration,  or  frequency. 
Rather,  we  have  speculated  that  the 
bypasses  would  have  their  greatest 
benefits  to  splittail  if  they  became 
inundated  at  a  frequency  and  duration 
that  as  closely  as  possible  mimics  the 
natural,  precipitation-driven 
hydrograph.  The  reference  to  30  days  is 
a  statement  regarding  how  the 
inundation  patterns  of  the  bypasses  at 
times  do  not  meet  the  life  history 
requirements  of  the  splittail.  Inundation 
of  bypasses  in  dry  years  would  reduce 
the  effects  of  drought  on  the  splittail. 
.  We  also  speculate  that  if  the  bypasses 
were  inundated  at  a  frequency  and 
diu'ation  that  as  closely  as  possible 
mimics  the  natiual,  precipitation-driven 
hydrograph,  then  the  numbers  of  non- 
native  fish  would  be  reduced,  as  non- 
native  fishes  favor  ponded  and 
continuously  inundated  habitats. 

Peer  Reviewer  Comment  20:  A  peer 
reviewer  believed  that  full 
implementation  of  the  CALFED  Program 
would  preclude  the  need  to  list  the 
splittait^nd  indicated  that  over  $10 
million  had  been  spent  on  actions  that 
could  improve  conditions  for  splittail. 

Our  Response:  We  refer  the  peer 
reviewer  to  the  section  entitled 
Summary  of  Factors  Affecting  the 
Species.  , 

Peer  Reviewer  Comment  21:  A.  peer 
reviewer  asserted  that  the  age-based 
captvue  bias  argues  against  combining 
data  bora,  different  age  groups. 

Our  Response:  We  assume  this 
conunent  refers  to  the  pooling  of  data 
series  from,  all  age  classes  for  meta-level 
statistical  evaluation.  We  believe  that  as 
long  as  the  degree  of  age-based  capture 
bias  is  constant  over  a  survey  period,  all 
age  classes  should,show  about  the  same 


trends,  and  that  combining  age  classes 
for  meta-levtl  statistical  analysis  will 
not  be  a  problem. 

State  Agencies 

We  receivi  sd  conunents  from  the 
following  Ca  lifornia  State  agencies: 
Department  pi  Fish  and  Game  (CDFG) 
and  Departnient  of  Water  Resources 
(CDWR).  Technical  data  provided  by  the 
CDFG  and  CDWR  have  been 
incorporated  into  or  addressed  in  this 
document,  Mobile  other  issues  raised  by 
State  agencies  are  addressed  below: 

State  AgeAcy  Comment  1 :  CDFG 
submitted  cc  mments  that  included  an 
analysis  usii  g  a  modified  version  of 
Meng  and  Moyle's  (1995)  pre-decline 
and  post-dec  line  method.  CDFG  also 
divided  the  i  lata  by  year  class  and  used 
data  availabi  e  from  all  years  and 
requested  w(  s  consider  these  analyses. 

Our  Respa  nse:  As  discussed  earlier  in 
this  notice,  i  ^e  acknowledge  that  there 
are  other  me  hods  by  which  to  analyze 
the  availabla  data,  but  that  we  have  now 
employed  an  analysis  using  the  CDFG/ 
USER  MLR  1  -lodel  data  series  to 
describe  pof  ulation  trends  of  the 
splittail.  We  refer  CDFG  to  our 
Abundance  !  ection  for  a  discussion  of 
our  most  rec  ;nt  statistical  analysis  of 
the  species  { opulation  trends. 

State  Agei  cy  Comment  2:  CDFG 
reiterated  thi  lir  assessment  that  the 
statistical  ev  dence  for  a  declining  trend 
in  splittail  al  tundance  is  weak.  CDFG 
cited  an  ana  ysis  that  asserted  that 
evidence  for  a  time  trend  in  7  of  20  data 
series  is  not  i  compelling  factor  in 
determining  that  declines  exist.  CDFG 
specifically  ( ited  Manly  (2002)  which 
states  "The  J  ervice  claims  that  lack  of 
power  to  det  jct  a  trend  gives  a  reason 
for  using  a  2'  I  [percent]  level  of 
significance  n  assessing  whether  or  not 
there  is  evid  snce  of  a  trend  with 
individual  s(  ries.  This  then  allows  [the 
Service]  to  c  aim  evidence  for  a  trend 
for  7  of  the  2  3  series.  Although  this 
sounds  impr  jssive,  it  is  less  so  when  it 
is  realized  th  at  by  chance  alone  4  of  the 
20  series  [i.e ,  20  [percent]  of  them)  are 
expected  to  j  ive  a  significant  result  if 
this  level  of  i  ;ignificance  is  used."  CDFG 
also  asserted  that  the  weak  nature  of  the 
MLR  Model  tegression  coefficients  will 
be  demonstrated  with  the  calculation  of 
splittail  abui  idance  indices  for  2000, 
2001,  and  2c|)2  and  their  inclusion  into 
the  models. 

Our  Respdhse:  As  we  note  in  our 
earlier  analy  iis  we  made  a  conscious 
decision  to  u  se  the  more  conservative, 
nontradition  il  0.20  alpha  for  analysis 
purposes. 

State  Ageiicy  Comment  3:  CDWR 
claimed  we  i  jnored  the  "White  Paper" 
published  bj  Moyle  et  al.  (2001). 


Our  Response:  We  agree  with  and  use 
many  of  the  various  findings  and 
hypotheses  found  in  the  draft  and 
revised  White  Paper  (Moyle  et  al.  2001) 
extensively  throughout  this  document. 
We  believe  that  the  White  Paper  is  a 
useful  resource  and  contributes  to  the 
knowledge  on  splittail  biology.  The 
paper  has  been  referenced  throughout 
this  dociunent. 

State  Agency  Comment  4:  CDWR 
stated  that  the  hj^othetical  analytical 
model  presented  at  the  January  29, 
2001,  CALFED  Bay-Delta  Program 
(CALFED  Program)  Splittail  Science 
Conference  and  described  in  the  White 
Paper  (Moyle  et  al,  2001)  indicates  that 
the  splittail,  even  during  severe  and 
lengthy  drought,  is  unlikely  to  be  driven 
to  extinction. 

Our  Response:  We  ultimately  arrive  at 
the  same  conclusion  as  Dr.  Moyle,  that 
the  splittail  is  unlikely  to  be  driven  to 
extinction.  However,  at  this  point  we 
are  unwilling  to  accept  that  premise 
solely  on  the  basis  of  the  White  Paper. 
To  date,  there  remains  no  proven 
scientific  method  for  determining  the 
current  splittail  population  size 
primarily  because  no  extant  survey  was 
designed  specifically  to  monitor  splittail 
populations  or  to  determine  their 
absolute  numbers.  Further,  the  splittail 
exhibits  relatively  wide  variation  in 
annual  abundance  in  response  to 
prevailing  hydrologic  conditions;  it  is 
likely  that  the  population  size  exhibits 
appreciable  year  to  year  variability 
which  would  confound  size  estimates. 

Calculating  the  ciurent  population's 
risk  of  and/ or  time  to  extinction  would    . 
require  estimates  of  absolute  population 
size,  rate  of  decline,  and  minimiun 
viable  or  sustainable  population  size, 
none  of  which  ciurently  exist  in  a 
scientifically  defensible  form.  Moreover, 
it  must  also  be  noted  that  the  statutory 
and  regulatory  standard  for  ascertaining 
threatened  status  is  not  to  determine 
whether  or  why  a  species  will  become 
extinct  in  the  near  future,  but  if, 
pursuant  to  section  3(19)  of  the  Act,  it 
"*  *  *  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range".  An 
endangered  species,  pursuant  to  section 
3(19)  of  the  Act,  is  that  "*  *  *  which 
is  in  danger  of  extinction  throughout  all 
or  a  significant  portion  of  its  range 
*   *  *".  Our  analysis,  including  a 
nontraditional  conservative  approach  to 
estimating  population  trends  examines 
the  factors  identified  in  the  Act  and  in 
fact  we  find  that  the  splittail  does  not 
warrant  listing  at  this  time. 

State  Agency  Comment  5:  CDWR  felt 
that  we  should  not  classify  the  Yolo  and 
Sutter  bypasses  as  a  threat  to  the 
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splittail,  as  we  did  in  the  January  12, 
2001,  reopening  of  comment  period  (66 
FR  2828),  based  primarily  upon  the  data 
found  in  Sommer  et  al.  (1997)  and 
Sommer  (2001a).  The  bypasses  have 
demonstrated  the  capability  of 
producing  large  numbers  of  splittail 
when  inundated. 

Our  Response:  We  have  determined, 
based  on  consideration  of  scientific  data 
and  information  provided  by 
respondents,  that  the  Yolo  and  Sutter 
bypasses  are  not,  in  and  of  themselves, 
a  threat  to  the  splittail.  Out  reevaluation 
of  this  issue  is  discussed  in  Factor  E  of 
the  section  entitled  Summary  of  Factors 
Affecting  the  Species. 

State  Agency  Comment  6:  CDWR  felt 
that  our  determination  that  the  Sutter 
and  Yolo  bypasses  would  require 
inundation  for  at  least  30  continuous 
days  between  March  and  April  in  order 
to  for  them  to  be  considered  a  beneficial 
splittail  spawning  habitat  was 
inaccurate  and  could  affect  water 
supply  and  flood  management. 

Our  Response:  We  have  not  proposed 
inundation  of  the  bypasses  for  any 
specific  interval,  duration,  or  fi-equency. 
Rather,  we  have  speculated  that  the 
bypasses  would  have  their  greatest 
benefits  to  splittail  if  they  became 
inundated  at  a  frequency  and  duration 
that  as  closely  as  possible  mimics  the 
natural,  precipitation-driven 
hydrograph.  The  reference  to  30  days  is 
a  statement  regarding  how  the 
inundation  patterns  of  the  bjrpasses  at 
times  do  not  meet  the  life  history 
requirements  of  the  splittail.  Inimdation 
of  bypasses  in  dry  years  would  reduce 
the  effects  of  drought  on  the  splittail. 
We  also  speculate  that  if  the  bypasses 
were  inundated  at  a  fi-equency  and 
duration  that  as  closely  as  possible 
mimics  the  natural,  precipitation-driven 
hydrograph,  then  the  numbers  of  non- 
native  fish  would  be  reduced,  as  non- 
native  fishes  favor  ponded  and 
continuously  inundated  habitats. 

State  Agency  Comment  7:  CDWR 
commented  that  our  classification  of  the 
Yolo  Bypass  as  a  threat  in  the  January 
12,  2001,  notice  (66  FR  2828)  would 
undermine  potential  ecosystem 
restoration  actions  that  would  benefit 
the  splittail. 

Our  Response:  hi  this  notice,  we 
determine  that  the  Sutter  and  Yolo 
bypasses  are  not  in  and  of  themselves 
threats. 

State  Agency  Comment  8:  CDWR 
objected  to  our  statements  regarding  the 
entrainment  risks  present  in  the 
bypasses  based  upon  Sommer  et  al.'s 
(1997)  findings  that  entrainment  is  not 
a  significant  threat  within  the  bypasses. 
It  is  thought  that  the  splittail's 
evolutionarily-derived  ability  to 


emigrate  prior  to  stranding  reduces  the 
risk  of  stranding.  CDWR  also  felt  that 
the  magnitude  of  the  entrainment 
threats  presented  by  the  bypasses  was 
overestimated  when  we  cited  in  the 
January  12,  2001,  notice  (66  FR  2828), 
the  death  of  a  niunber  of  juvenile 
splittail  in  an  approximately  0.8  hectare 
(ha)  (2  acre  (ac)}  borrow  pit  as 
statistically-significant  and  that  the 
classification  of  "natural  sinks"  as  a 
threat  was  in  error. 

Our  Response:  We  have  considered 
these  data  and  now  agree  that 
entrainment  in  the  Yolo  Bypass  is  less 
than  was  originally  thought.  Information 
presented  at  the  January  29,  2001, 
CALFED  Splittail  Science  Conference 
indicates  that  a  modest  degree  of 
topographic  variability  within  an 
inundated  area  may  be  benefic    1,  as  it 
may  create  a  diversity  of  flow  patterns 
and  velocities  which  in  tiun  may  allow 
juvenile  splittail  to  evade  predation  and 
forage  more  effectively  during  egress. 

State  Agency  Comment  9:  CDWR 
believed  that  full  implementation  of  the 
CALFED  Program  would  preclude  the 
need  to  list  the  splittail  and  indicated 
that  over  $10  million  had  been  spent  on 
actions  that  could  improve  conditions 
for  splittail. 

Our  Response:  We  refer  CDWR  to  the 
section  entitled  Summary  of  Factors 
Affecting  the  Species. 

Other  Public  Comments  and  Responses 

We  address  other  substantive 
comments  and  accompanying 
information  in  the  following  sununary. 
Relatively  minor  editing  changes  and 
reference  updates  suggested  by 
commenters  have  been  incorporated 
into  this  document,  as  appropriate. 

Comment  1 :  The  court  directed  that 
we  provide  a  more  thorough  response  to 
the  California  Resources  Agency 
comments,  specifically  comments 
submitted  by  CDFG  tod  CDWR  in  July 
1998.  The  court  also  directed  that  we 
address  the  perceived  biases  from  the 
Meng  and  Moyle  (1995)  method.  We 
also  received  specific  conmients  on 
issues  related  to  prior  statistical 
analyses  of  abundance. 

Our  Response:  We  have  adopted  a 
multiple  linear  regression  approach 
proposed  by  CDFG  and  U.S.  Bureau  of 
Reclamation  (USBR).  CDFG,  in 
comments  submitted  in  association  with 
the  August  17,  2001,  comment  period, 
stated:  "Although  CDFG  reported  Mann- 
Whitney  U  test  results  in  previous 
comments  (February  8,  2001),  we  now 
suggest  greater  reliance  on  a  multiple 
regression  approach  to  trend  anedysis, 
described  in  a  following  section  of  our 
comments.  We  no  longer  support  use  of 
the  Mann- Whitney  U  procedure  of  time 


trend  analysis."  CDWR,  in  comments 
also  submitted  under  the  August  17, 
2001,  comment  period,  stated:  "A  mqre 
defensible  alternative  would  be  to 
develop  a  multivariate  model 
incorporating  the  effects  of  both  flow 
and  time."  CDWR  also  made  reference 
to  the  USBR  application  of  regression 
techniques,  which  also  were  provided 
in  USBR's  comments.  We  have 
considered  the  CDFG,  CDWR,  and  USBR 
recommendations  to  employ  a 
multivariate,  regression  based  model 
and  have  incorporated  an  analysis  using 
the  CDFG/USBR  MLR  Model  data  series 
as  described  in  the  section  entitled 
Abimdance.  We  will  therefore  forego 
providing  responses  to  specific 
comments  on  the  perceived  bias  of  the 
Meng  and  Moyle  (1995)  and  alternate 
methodologies  previously  employed 
because  our  analytical  tools  have  been 
upgraded  to  utilize  the  modified 
methodology  employed  by  CDFG  and 
USBR 

The  CDFG/USBR  MLR  Model 
provided  in  CDFG  and  USBR  comments 
addresses  the  shortcomings  of  other 
methods,  thus  allowing  our  analysis 
using  the  CDFG/USBR  MLR  Model  data 
series  to  supercede  abundance  analyses 
based  upon  methods  appearing  in  prior 
rules.  In  combination  with  meta- 
analyses to  analyze  the  distribution  of 
MLR  Model  results  across  the  20 
indices,  statistical  inferences  based  on 
the  CDFG/USBR  MLR  data  series  are 
informative. 

Oiu-  analysis  using  the  CDFG/USBR 
MLR  Model  data  series  incorporates  the 
results  of  seven  surveys  (Fall  MWT,  Bay 
Study  OT,  Bay  Shidy  MWT,  Chipps 
Island,  Svusun  Marsh  OT,  CVP  salvage, 
and  SWP  salvage),  and  includes 
separate  indices  of  YOY,  age  1  (juvenile) 
and  age  2+  (adult)  age  class  abundance. 
The  independent  examination  of 
abundance  of  all  age  classes  throughout 
these  surveys  helps  mediate 
discrepancies  among  survey  results, 
discrepancies  that  are  a  likely  indication 
that  splittail  populations  are  not  very 
evenly  distributed  over  space  and  time 
and/or  that  different  sampling 
methodologies  are  not  very  comparable. 
The  model  also  does  not  require 
luiinterrupted  data;  all  available  data 
from  each  survey's  period  of  record  is 
included.  Further,  our  analysis  controls 
for  the  confounding  effects  of 
hydrology,  and  involves  no  inherent  or 
intentional  bias  towards  either  wet  or 
dry  water  year  types.  Strict  adherence  to 
imiformity  among  all  data  series  is  also 
inconsistent  with  the  precautionary 
nature  of  section  4  of  the  Act. 

We  recognize  a  distinct  danger  in 
controlling  for  hydrological  effects  in 
our  analyses,  because  systematic 
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changes  in  hydrological  regimes,  due  to 
human  manipulation  or  long  term 
climate  change,  could  just  as  feasibly  be 
a  causative  factor  as  a  confounding 
source  of  "noise."  If  systematic  changes 
in  hydrological  regimes  were  occurring, 
it  would  not  be  prudent  to  control  lor 
that  factor.  Our  since-superceded 
polynomial  regression  analysis  of 
abundance  data  (See  Abundance  section 
of  the  August  17,  2001,  notice) 
controlled  for  influences  of  hydrological 
cycles  without  discarding  hydrology  as 
a  potential  directional  factor 
determining  long  term  trends  of  splittail 
abundance.  We  expect  that  the 
polynomial  regression  analysis 
presented  in  the  August  17,  2001,  notice 
may  eventually  inform  the 
understanding  of  the  effects  of  changed 
hydrology  on  the  splittail,  once  the 
future,  cumulative  hydrologic  analyses 
for  potential  water  development  projects 
have  been  developed  by  the  responsible 
agencies. 

Comment  2:  The  court  directed  us  to 
show  the  relationship  between  the  data 
used  in  our  decision-making  analysis 
and  the  original  final  rule  and  how  we 
reached  the  conclusion  that  the  splittail 
was  threatened. 

Our  Response:  We  have  provided  a 
more  detailed  analysis  in  the  section 
entitled  Summary  of  Factors  Affecting 
the  Species.  The  threats  to  the  species 
have  also  been  summari;Eed  in  an 
additional  section  entitled  Conclusion 
Regarding  Abundance,  Distribution,  and 
Factors  Affecting  the  Species.  We  have 
also  included  in  the  Abundance  section 
of  this  notice  a  discussion  of  our  most 
recent  statistical  analysis  of  the  species 
population  trends. 

Comment  3:  Several  respondents  cited 
the  draft  White  Paper  (Moyle  et  al.  2001 
in  prep)  for  splittail  as  reporting  a 
tentative  population  model  result  that 
stated,  "  *  *  *  a  long  series  of  dry  years 
is  unlikely  to  drive  the  splittail  to 
extinction,  even  if  the  population  is 
greatly  reduced." 

Our  Response:  A  species  warrants 
listing  as  threatened  under  the  Act  if  is 
in  danger  of  becoming  endangered  in 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range  (16 
U.S.C.  1532(20)).  It  is  possible  for  the 
splittail  to  be  undergoing  threats  or 
declines  in  a  significant  portion  of  its 
range  without  declines  showing  in  all 
surveys.  Alternatively,  threats  to  the 
splittail  may  support  listing  even  in  the 
absence  of  our  ability  to  document 
current  population  declines.  Finally,  we 
believe  the  conservation  elements  of  the 
California  State  and  Federal  cooperative 
program  (CALFED)  and  the  Central 
Valley  Project  Improvement  Act 
(CVPIA)  programs  adequately  mitigate 


for  these  thn  lats  (refer  to  Factor  A  for  a 
detailed  disc  ussion  of  the  CALFED 
program  and  the  CVPIA  programs). 

Comment  t:  A  respondent  informed 
us  that  CDF(  1  re-analyzed  the  striped 
bass  egg  and  larval  survey  and  found 
that  splittail  spawn  in  the  mainstem  of 
the  Sacramei  ito  River,  especially  in  dry 
years.  This  ii  idicates  that  splittail  occur 
in  the  Sacrai  lento  River  upstream  from 
the  Delta. 

Our  Respo  use:  CDFG  and  our  survey 
results  confii  m  that  splittail  use  river 
margin  habit  it  in  the  mainstem 
Sacramento  liver.  Indeed,  recent 
indications  a  re  that  river  margin  habitat 
is  where  spli  ttail  spawning  occurs 
through  peri  )ds  of  drought. 

Comment  >:  A  respondent  stated  that 
young  of  the  year  ( YOY)  abundance  was 
at  near  recor  i  levels  in  2000,  thus 
inferring  the  splittail  is  not  in  decline. 

Our  Respo  ise:  Data  presented  in  the 
Spring  2001  nteragency  Ecological 
Program  Ne\  sletter  (Baxter  2001a), 
provided  as  i  in  attachment  to  public 
comment  sul  imitted  on  this  rulemaking, 
do  indicate  t  lat  splittail  spawning  was 
highly  succe  ;sful  in  2000.  This  spike  of 
juvenije  fish  is  to  be  expected  given  the 
relatively  we  t  conditions  of  2000,  and 
the  splittail's  ability  to  exploit  suitable 
habitat  when  available.  Also,  YOY  are 
generally  the  most  reliably  sampled  fish 
in  any  given  survey,  since  their  raw 
abundance  is  temporarily  high  and  YOY 
splittail  are  1  kely  less  effective  at 
evading  sam  )ling  equipment. 
Population  li  vel  conclusions  drawn 
from  such, a  i  pike  must  be  made  with 
caution  beca  ise,  though  extremes  in 
YOY  abunda  nice  appear  to  be  reflected 
in  2  to  3  yeai  subsequent  adult 
abundances,  the  splittail  appears  to 
exhibit  no  st  »ck-recruitment 
relationship  Sommer  ef  a/.  1997). 
Possible  reas  ins  for  the  lack  of  a  stock- 
recruitment   elationship  may  be 
variation  in  1  emale  growth,  survivorship 
and  fecundit ,'  from  such  causes  as  inter- 
and  intra-am  ual  hydrologic  variation, 
environment  il  contaminants,  years  of 
non-spawning,  predation,  etc.,  which 
may  be  exert  ng  independent  or 
synergistic  ii  fluences  on  recruitment  of 
splittail  into  the  population.  Regardless 
of  cause,  larj  s  portions  of  YOY  fail  to 
survive  to  th  ;  adult,  spawning 
population  a  ;e  class.  Juvenile 
abundance  n  ay  therefore  be  inadequate 
to  fully  desci  ibe  the  size  of  the  standing 
or  future  adu  It  populations  and  may 
also  be  inade  quate  to  describe  the 
ability  of  the  population  to  persist. 
Population  a  jundance  cannot  be 
accurately  pi  edicted  based  upon 
examination  of  juvenile  abundance 
alone. 


We  currently  support  use  of  the 
CDFG/USBR  MLR  Model  because  of  the 
facility  with  which  it  can  be  applied  to 
all  sets  of  splittail  age  class  data  from  all 
seven  applicable  abundance  monitMing 
data  sets  (a  total  of  20  discrete  sets  of 
age-specific  abundance  monitoring 
data).  This  approach  therefore  includes 
consideration  of  YOY  splittail  without 
granting  undue  analytical  weight  to  any 
single  survey  or  age  class  or 
inappropriately  combining  different 
survey  equipment  types.  Regardless  of 
the  strengths  and  weaknesses  of  year 
2000  YOY  abundance,  these  data  were 
considered  in  our  analysis  using  the 
CDFG/USBR  MLR  Model  data  series 
(see  our  Abundance  section  for  a 
discussion  of  our  most  recent  statistical 
analysis  of  the  species  population 
trends). 

Comment  6:  The  Court  and  numerous 
commenters  requested  that  we  address 
and  clarify  the  issue  of  splittail 
resiliency  and  that  the  species  may  be 
able  to  withstand  drought  and  produce 
high  numbers  of  young  of  year  (YOY) 
during  wet  periods. 

Our  Response:M^e  concur  that 
splittail  are  a  resilient  species  and  that 
they  can  reproduce  effectively  in  wet 
years.  Sacramento  splittail  populations 
fluctuate  annually  depending  upon  the 
availability  of  shallow  water  habitat 
with  submerged  vegetation  (Daniels  and 
Moyle  1983).  Meng  and  Moyle  (1995) 
and  Sommer  et  al.  (1997)  have  found 
that  splittail  year-class  abundance  is 
positively  correlated  with  freshwater 
outflow  occurring  during  the  species' 
late  winter  and  spring  spawning  season. 
The  evolutionary  strategy  of  the  splittail 
therefore  appears  to  be  one  of 
opportunism,  vyhereby  the  population 
collectively  invades  and  exploits 
spawning  habitats  if  and  when  they 
become  available.  Historically,  this 
resilience  is  likely  to  have  maintained 
the  population  of  splittail  through 
extended  droughts.  This  resilience  also 
has  allowed  the  splittail  to  persist  in 
spite  of  the  significant  loss  of  habitat 
that  has  occurred  since  the  species  was 
first  described  by  Ayres. 

Comment  7:  A  respondent  wished  to 
know  why  the  Bay  Study  and  CVP  and 
SWP  salvage  data  showed  an  increase  in 
splittail  abundance,  and  the  commenter 
requested  that  we  explain  the  variation 
in  the  study  results. 

Our  Response:  This  comment  pertains 
to  the  Meng  and  Moyle  (1995) 
methodology  employed  in  oin  previous 
analyses  of  splittail  population.  We  refer 
the  respondent  to  our  Abundcuice 
section  for  a  discussion  of  our  most 
recent  statistical  analysis  of  the  species 
population  trends. 
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We  believe  that  trends  noted  in  the 
Bay  Study  are  likely  due  to  the  large 
numbers  of  YOY  fish  that  were  collected 
during  certain  wet  years.  High  outflows 
may  transport  juveniles  from  the 
Estuary  to  locations  where  Bay  Study 
samples  are  collected.  It  is  unclear  what 
happens  to  these  fish  once  they  are 
transported  to  these  areas.  Fish 
transported  to  San  Pablo  Bay  may 
survive  to  join,  if  not  sustain,  the  Napa 
River  and  Petaluma  River  and  Marsh 
subpopulations.  Once  located  in  these 
areas,  it  is  not  known  what  contribution 
is  made  to  the  Central  Valley  population 
as  a  .whole. 

In  regard  to  trends  in  CVP  and  SWP 
salvage  data,  we  believe  that  these  too 
are  driven  by  seasonal  variation  in 
hydrology.  Though  it  is  true  that 
hydrology  and  production  are  strongly 
correlated,  and  that  salvage  would  be 
expected  to  rise  as  populations  rise, 
there  are  concerns  with  the  data's 
application  (see  discussion  of  surveys 
imder  Abvmdance  section,  above). 

In  the  case  of  splittail  salvage, 
entrainment  is  likely  influenced  by  the 
rate,  or  volume  per  unit  of  time,  of 
export.  As  stated  before,  salvage  data  are 
expressed  as  fish  captures  per  acre  foot 
and  lack  a  time  value.  At  higher  rates  of 
export,  splittail  are  likely  to  be 
disproportionately  entrained  because  of 
higher  velocities  in  the  channels 
adjoining  or  approaching  the  facilities 
and  thus,  abundance  could  be 
overestimated.  Ail  sampling  gears  may 
be  more  effective  at  captiu-ing  splittail 
during  high  outflows  due  to  increased 
velocity  and  tiubidity,  but  only  the 
pumps  have  the  ability  to  draw  fish 
towards  them  at  different  rates.  The  rate 
at  which  fish  may  become  pulled 
towards  the  pumps  cannot  be  described 
using  existing  data.  Differing  rates  of 
export  also  introduce  variability,  which 
cannot  be  discerned  without  a  time 
factor.  Salvage  data,  as  mentioned 
previously,  do  not  effectively  sample  a 
large  extent  of  the  splittail  population, 
as  fish  reared  in  the  Sacramento  River 
and/or  Yolo  Bypass  are  likely  to  largely 
avoid  the  pumps.  Salvage  data  do 
however  collect  the  largest  number  of 
splittail  of  any  survey. 

Comment  9:  Several  respondents  cited 
an  analysis  that  took  issue  with  us  for 
adopting  a  non-traditional;alpha-value 
of  0.20  (instead  of  0.05)  for  evaluating 
results  of  the  CDFG/USBR  MLR  Model. 

Our  Response:  Available  literatiu-e 
customarily  demands  a  rigid  adherence 
to  the  traditional  alpha  value  of  0.05.  In 
this  particular  analysis,  we  chose  to  take 
a  far  more  conservative  approach  in 
terms  of  how  we  evaluated  the  splittail 's 
abundance.  Accordingly,  we  used  the 
non-traditional  alpha  value  of  0!20.  We 


believe  while  unusual  it  is  conservative, 
and  results  in  a  more  robust 
determination  of  whether  the  species 
should  be  listed. 

Comment  10:  Several  respondents 
cited  an  analysis  that  criticized  our 
treatment  of  separate  surveys  of  splittail 
abundance  indices  as  statistically  ' 
independent. 

Our  Response:  We  followed  a  long 
established  practice  in  the  peer- 
reviewed  literatiue  on  splittail  of 
treating  these  surveys  as  statistically 
independent  [e.g.,  Meng  and  Moyle 
1995;  Sommer  et  ak  1997)  including 
papers  repeatedly  cited  by  the 
respondents  in  previously  submitted 
comments.  We  accept  at  face  value 
Manly's  (2002)  conclusion  that  an 
analysis  of  corrections  among  residuals 
provides  evidence  for  some  degree  of 
interdependence  among  the  different 
sets  of  survey  data  (Manly  2002:4-6). 
We  also  accept  at  face  value  Manly's 
(2002)  attempt  to  correct  our  meta- 
analysis of  survey  results  to  account  for 
the  interdependence  in  the  data  sets.  We 
have  consistently  stated  that  the 
abundance  index  data  for  splittail  suffer 
from  several  fundamental  inadequacies 
that  make  them  far  from  ideal  for 
decision-making  purposes  (an  opinion 
with  which  the  respondents  and  their 
statistical  consultant  concur  (Manly 
2002:3,8)). 

Comment  1 1 :  Several  respondents 
criticized  us  for  evaluating  the  results  of 
the  CDFG/USBR  MLR  Model  for  all  20 
data  series  of  splittail  abundance  index 
data,  instead  of  limiting  the  evaluation 
to  the  nine  data  series  that  the 
respondents  view  as  most  representative 
of  overall  splittail  populations. 

Our  Response:  We  note  that  these  and 
other  respondents  have  previously 
criticized  us,  while  employing  different 
analysis,  for  not  treating  all  20  data 
series  equally  and  for  not  including  all 
available  data  series  in  statistical 
evaluations  of  abundance  trends. 

We  are  aware  of  no  other  party  who 
has  rigorously  evaluated  abundance 
index  data  (e.g.,  Sommer  ef  al  1997; 
Meng  and  Moyle  1995;  Moyle  et  al.  2001 
in  prep.)  that  has  deemed  it  appropriate 
to  limit  the  evaluation  to  the  nine  data 
series  favored  by  the  respondents. 
Further,  CDFG  and  USBR  elected  to 
include  all  20  data  series  in  the  CDFG/ 
USBR  MLR  Model  applications 
submitted  to  us  as  part  of  earlier 
comments. 

We  disagree  with  the  respondent's 
suggestion  that  only  data  from  a  select 
group  of  nine  survey  indices  that 
sample  a  wide  geographic  area  (we 
assume  the  respondent  is  referring  to 
three  age  classes  each  of  the  Bay  Study 
MWT.  Bay  Study  OT,  and  Fall  MWT) 


should  be  given  greater  weight  for 
making  population-scale 
determinations.  Weighting  such  a  select 
group  of  surveys  necessarily  could 
require  inappropriately  combining  their 
indices.  The  nine  surveys  are  a 
composite  of  appreciably  different  gear 
types,  some  of  which  suffer  from  the 
same  detection  limitations  as  were  used 
by  other  respondents  to  advocate  against 
accepting  certain  other  surveys.  Mid- 
water  trawling  is  an  inappropriate 
match  to  splittail  habitat  preferences 
and  other  aspects  of  splittail  biology,  so 
even  geographically  extensive  mid- 
water  siuveying  would  not  necessarily 
be  any  more  representative  of  overall 
splittail  populations  than  geographically 
more  restricted  surveys  better  matched 
to  splittail  biology. 

We  disagree  with  respondents'  claims 
that  Bay  Study  MWT,  Bay  Study  OT. 
and  Fall  MWT  data  are  more  indicative 
of  splittail  abundance  trends  than  are 
those  foimd  in  data  collected  at  the  SWP 
and  CVP  salvage  facilities,  Chipps 
Island,  and  in  Suisun  Marsh  because 
they  each  suffer  from  gear  or  location 
difficulties.  We  postulate  that  each  of 
these  surveys  is,  to  varying  degrees, 
unsuited  to  the  task  of  assessing  splittail 
abundance.  The  Bay  Study  OT  employs 
the  efficient  otter  trawling  technique  but 
only  infrequently  captures  splittail;  ■ 
surveys  are  conducted  on  the  periphery 
of  the  species'  range.  The  Bay  Study 
MWT  employs  an  inefficient  (at 
capturing  splittail)  mid-water  trawl.  The 
Fail  MWT  fails  to  sample  near-shore 
areas  and  the  benthos  (bottom),  where 
splittail  are  most  likely  to  occur.  The 
Fall  MWT  does  not  sample  shallow 
waters;  in  Suisun  Bay/Marsh  8  of  25 
sites  are  shallow,  1  of  38  in  the  Delta  are 
shallow.  We  acknowledge  that  the 
Chipps  Island  Survey  is  a  midwater 
trawl  of  deep  channels  and  that  it  too 
would  suffer  from  a  sinular  bias.  The 
CVP  and  SWP  salvage  data  may  suffer 
from  an  unquantifiable  differential 
entrainment  based  on  export  rates  (see 
Abundance  section,  above). 

We  also  do  not  believe  it  is 
necessarily  correct  to  infer  that  the 
wider  geographical  coverage  of  the  nine 
slu^7eys  in  question,  alone,  is  sufficient 
to  guarantee  that  those  surveys  are  more 
representative  of  overall  splittail 
populations.  The  Bay  Study  MWT,  Bay 
Study  OT,  and  Fall  MWT  are 
geographically  wider  in  distribution,  but 
given  that  estuarine  conditions  are 
specifically  managed  to  maintain 
optimimi  habitat  conditions  within 
Suisun  Marsh,  the  wider  survev  areas  of 
the  Bay  Study  MWT,  Bay  Study  OT.  and 
Fall  h4VVT  are  not  likely  to  contribute  to 
a  more  informed  trend  analysis.  Surveys 
need  not  cover  large  areas  if  a  fixed 
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point  is  likely  to  result  in  detection  of 
an  appreciable  niunber  of  individuals  of 
a  migratory  species;  splittail  are  as 
likely  to  arrive  at  a  static  survey  point 
in  a  key  location  as  they  are  to  be 
captured  by  a  mobile  siu^ey  of  varied 
habitats. 

We  imderstand  the  respondent's  logic 
in  formulating  a  hypothesis  that  the 
nine  surveys  in  question  might  be  most 
representative  of  the  overall  splittail 
population  due  to  geography,  but  note 
that  at  this  point  such  an  opinion  is 
only  a  working  hypothesis  with  no 
actual  data  available  to  either  support  or 
refute  it.  Until  such  data  become 
available,  we  believe  it  is  most 
conservative  to  follow  the  practice  of 
evaluating  all  the  data  series  rather  than 
combining  or  rejecting  discrete  sets.  We 
continue  to  believe  that,  of  the 
individual  indices,  the  Suisun  Marsh 
Otter  Trawl  should  be  the  most 
appropriate  sampling  method  because  it 
samples  core  splittail  habitat,  utilizes  an 
effective,  bottom-trawling  gear,  and 
samples  a  greater  relative  proportion  of 
the  habitat  at  the  sampling  site. 

Comment  12:  A  respondent  claimed 
we  employed  "Shifting  approaches  to 
the  splittail  listing"  in  regard  to 
statistical  testing  of  available  data. 

Our  Response:  Since  we  have 
published  one  listing  notice  for  the 
splittail,  on  February  8, 1999  (64  FR 
5963),  we  assume  that  this  respondent 
.is  actually  referring  to  our  evolving 
evaluations  of  data  relevant  to  the  issue 
of  whether  the  splittail  should  be  listed 
or  not,  as  have  appeared  in  the  January 
12,  2001  (66  FR  2828);  May  8,  2001  (66 
FR  23181);  August  17,  2001  (66  FR 
43145);  and  March  21,  2002  (67  FR 
13095);  and  October  31,  2002  (67  FR 
66344),  notices  reopening  public 
comment  periods. 

It  is  common  practice  in  science  to 
continually  formulate  and  revise 
hypotheses  in  response  to  hew 
information.  We  have  applied  this 
scientific  process  during  the  review  of 
the  splittail's  status,  as  have  certain 
respondents  [i.e.  CDFG,  CDWR,  USBR). 
The  evolving  results  of  our  various 
statistical  analyses  and  the  background 
information  describing  the  bases  for 
those  analyses  have  each  appeared  in 
successive  notices.  Notices  are 
solicitations  for  public  comment  and 
information,  not  final  agency  actions.  As 
a  result  of  new  scientific  information 
and  conunents  received  during  the 
many  comment  periods,  we  have 
updated  our  analytical  methodology 
based  on  the  best  scientifically  and 
commercially  available  information. 
Note  also  that  neither  we,  nor 
respondents,  have  advocated  nor 
implemented  a  return  to  the  superceded 


techniques  \  ised  by  Meng  and  Moyle 
(1995),  Somner  et  al.  (1997).  or  the 
permutatioi  -based  exact  calculations  of 
p-values  for  stratified  Mann-Whitney  U- 
tests,  publis  led  on  August  17,  2001  (66 
FR  43145). 

Comment  13:  A  respondent  claimed 
that  we  wer  ( incorrect  in  departing 
significantly  fi'om  the  analysis  of  CDFG 
and  USBR. 

Our  Respi  >nse:  We  did  not  depart  at 
all  from  the  statistical  analysis  provided 
by  CDFG  an  1  USBR  in  the  form  of  the 
CDFG/USBI  MLR  Model.  We  have  ftiUy 
accepted  th«  model  results  submitted  by 
CDFG  and  L  SBR.  We  have  noted  earlier 
in  our  analy  iis  where  we  have  departed 
fi'om  the  CD  "G  and  BOR  analysis  and 
our  reasons  or  doing  so. 

Comment  14:  Several  respondents 
stated  that  t  le  extended  drought  of  1984 
to  1992  crea  ;ed  only  a  perception  of 
decline  and  that  it  was  the  "*   *   * 
accidental  jiixtaposition  of  a  series  of 
wet,  strong  Splittail  years  with  a  series 
of  dry,  weak  years  that  prompted  (our) 
interest  in  tl  e  first  place." 

Our  Respt  nse:  We  disagree  with  the 
respondent')  i  claims  that  the  period  of 
extended  dr  )ught  has  been  ignored,  as 
well  as  with  the  contention  that  the 
splittail's  dr  jught-driven  declines  are 
the  sole  fact  )r  under  consideration  in 
our  determii  lation.  We  first  note  that  the 
period  of  co  itinuous  drought  is 
considered  Ay  most  authoritative 
sources  to  hive  begun  in  1987  (Moyle  et 
al.  2001;  BaJler  1999a;  Sommer  et  al. 
1997),  not  1  (84  as  reported  by  the 
respondent.  We  note,  however,  that 
1985  and  19  J6  were  dry  years  (Cannon 
2001  in  pre| .). 

The  declines  noted  during  the  1987  to 
1992  drougl:  t  were  the  likely  result  of  a 
paucity  of  sj  awning  habitat  being 
available.  Tl  le  drought  decreased  the 
amount  of  fl  lodplain  (i.e.  Yolo  Bypass 
and  mainste  n  river  margins)  available 
for  spawnin  [  and  thus,  spawning  output 
was  lower.  I  ow  splittail  population 
densities  we  re  aggravated  by  the  CVP 
and  SWP's  c  iversion  of  a  greater 
proportion  c  f  water  from  the  Delta  than 
in  prior  yeai  >;  fish  were  entrained  at  the 
facilities  an<  the  entrapment  zone 
(location  wh  ere  fish  become  vulnerable 
to  the  expor  facilities'  effect  on  currents 
in  the  Delta)  was  located  well  upstream 
of  Suisun  M  irsh  in  increasingly 
siiboptimal  labitat.  These  events  are 
described  in  detail  in  our  February  8, 
1999.  final  1  sting  rule  (64  FR  5963). 

The  basis  or  the  respondent's  claim 
that  we  are  ( isproportionately 
concerned  v  ith  splittail  declines  noted 
during  the  1  )84  (or  1987)  to  1992 
drought  is  u  iclear.  True,  the  "accidental 
juxtapositioi  i"  of  wet  and  dry  years 
resulted  in  a  lundance  data  that 


appeared  to  illustrate  a  precipitous  drop 
in  the  splittail  population.  There  are, 
however,  up  to  10  years  of  pre-drought 
as  well  as  up  to  8  to  10  years  of  post- 
drought  data.  The  data  collected  during 
six  years  of  continuous  drought  are  but 
a  subset  of  the  nearly  20  years  of  extant 
splittail  data.  The  spUttail's  relatively 
long  life  span  and  resilience  following 
unfavorable  conditions  renders  the 
declines  exhibited  during  a  discrete 
drought  unlikely  to  influence  the 
analytical  findings  from  an  ever- 
lengthening  period  of  record.  Most 
importantly,  we  now  employ  the  CDFG/ 
USBR  MLR  Model,  which  explicitly 
controls  for  potential  confounding 
effects  of  hydrological  year  type.  The 
respondent's  concern  would  be  more 
applicable  to  abandoned  analytical 
techniques.  The  arbitrary  pre-  and  post- 
decline  cut  point  approach  of  Meng  and 
Moyle  (1985)  was  driven  by  trends 
noticed  during  the  1987  Jo  1992 
drought,  as  was  a  formerly  touted 
alternative  analysis  that  involved  the 
use  of  1987  (the  beginning  of  the 
drought)  as  a  cut  point  (Sommer  et  al. 
1997)  for  determining  percent  declines. 

We  also  disagree  witn  the  contention 
that  the  1984  to  1992  drought  serves  as 
the  only  factor  which  triggered  our 
investigations  of  the  splittail's  status. 
Our  interest  in  the  splittail  was 
prompted  initially  by  the  statement  in 
Daniels  and  Moyle  (1983)  that  the 
splittail's  and  delta  smelt's  "*  *  * 
abundance  could  decline  rapidly  if 
environmental  conditions  become 
unfavorable  for  them,  possibly  making 
them  candidates  for  listing  as  threatened 
species."  We  subsequently  included  the 
Sacramento  splittail  as  a  category  2 
candidate  species  for  possible  future 
listing  as  endangered  or  threatened  in 
the  January  6,  1989,  Animal  Notice  of 
Review  (54  FR  554).  The  candidate 
category  system  was  abandoned  on 
February  28.  1996  (61  FR  7457),  and 
species  meeting  the  definition  of  the 
former  category  2  (such  as  splittail)  were 
no  longer  considered  candidates.  Our 
administrative  proceedings  on  splittail 
resumed  on  November  5,  1992,  when 
we  received  a  petition  ft-om  the  Natural 
Heritage  Institute  to  add  the  Sacramento 
splittail  to  the  List  of  Endangered  and 
Threatened  Wildlife  and  to  designate 
critical  habita^for  this  species  in  the 
Sacramento  and  San  Joaquin  Rivers  and 
associated  estuary. 

Comment  15:  A  respondent 
questioned  how  the  data  collected  relate 
to  a  conclusion  that  the  species  is 
threatened.  We  had  not  provided 
analyses  of  population  level  outcomes 
that  could  be  linked  to  threats  analyses. 
Another  respondent  believed  that  our 
threats  emalysis  is  speculative. 
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imprecise,  and  meaningless  absent  any 
data  or  analysis  concerning  population 
level  effects  and  that  the  threats  analysis 
does  not  show  why  the  species  is 
threatened  because  of  the  factors,  as 
required  udder  section  4  of  the  Act 

Our  Response:  We  refer  the 
respondent  to  the  sections  entitled 
Summary  of  Factors  Affecting  the 
Species  and  Conclusion  Regarding 
Abundance,  Distribution,  and  Factors 
Affecting  the  Species.  We  believe  that 
the  splittail  does  not  qualify  for 
threatened  status  at  this  time  based  on 
our  analysis  of  the  threats. 

Comment  16:  Several  respondents 
asserted  that  the  peer  review  process  for 
scientific  publications  doesn't 
necessarily  ensure  that  published 
papers  are  unbiased,  scientifically 
sound,  and  without  errors.  The 
Transactions  of  the  American  Fisheries 
Society  does  not  use  the  double-blind 
method  for  peer  review.  This  issue  was 
raised  in  regards  to  our  past  use  of  the 
Meng  and  Moyle  (1995)  methodology  to 
determine  splittail  abimdance. 

Our  Response:  We  agree  with  this 
assertion.  Each  piece  of  scientific  work, 
whether  a  peer  reviewed  published 
paper  or  an  unpublished,  unreviewed, 
draft  report,  must  be  objectively 
evaluated  for  the  scientific  merit  of  its 
content  alone.  Peer  reviewed 
publication  provides  no  guarantee  of 
scientific  merit.  The  test  of  time, 
following  publication,  provides  the 
ultimate  measure  of  scientific  merit. 
Indeed,  subsequent  iterative 
examination  of  the  splittail's  status  has 
resulted  in  our  abandonment  of  Meng 
and  Moyle  (1995),  Sommer  et  al,  (1997) 
and  our  permutation-based  exact 
calculations  of  p-values  for  stratified  (as 
opposed  to  unstratified)  Mann- Whitney 
U-tests  (66  FR  43145). 

Comment  1 7:  Several  respondents 
claimed  we  ignored  the  "White  Paper" 
published  by  Moyle  et  al.  (2001) 

Our  Response:  We  agree  with  and  use 
the  various  findings  and  hypotheses 
found  in  the  draft  and  revised  White 
Paper  (Moyle  et  al.  2001)  extensively 
throughout  this  document.  We  believe 
that  the  draft  White  Paper  is  a  useful 
resource  and  contributes  to  the 
knowledge  on  splittail  biology,  though  it 
has  not  yet  been  finalized.  The  paper 
has  been  referenced  throughout  this 
document. 

Comment  18:  A  respondent  requested 
that  we  acknowledge  that  the 
Interagency  Ecological  Program  (lEP) 
provides  oversight  for  fisheries  data 
collection. 

Our  Response:  We  concur  that  the  lEP 
has  oversight  of  the  various  fishery 
programs.  However,  various  agencies 
collect  the  data  for  the  surveys 


mentioned  previously  in  this  document. 
CDFG  conducts  the  Fall  Midwater 
Trawl,  sununer  townet,  and  the  Bay 
study;  we  conduct  the  beach  seine  and 
Chipps  Island  Survey;  UC  Davis 
conducts  the  Suisun  Marsh  OT,  and 
USBR  and  CDFG  collect  the  salvage  and 
creel  census  data. 

Comment  19:  A  respondent  felt  the 
2000  Service  beach  seine  survey  data 
supported  the  respondent's  earlier 
comments  that  splittail  were  not 
declining.  The  respondent  stated  that 
new  insights  include:  (1)  YOY 
abundance  was  at  a  near  record  level  in 
2000;  (2)  distribution  data  show  that  in 
years  of  low  spring  outflow  (e.g.,  1992, 
1994,  and  1997),  the  largest  catches  of 
young  splittail  occurred  upstream  in  the 
Sacramento  River,  upstream  of  many 
sampling  programs;  and  (3)  splittail 
spawn  and  recruit  even  in  dry  years. 

Our  Response:  YOY  abundance  for  a 
species  with  naturally  high  juvenile 
mortality  does  not  necessarily  equate 
with  high  recruitment.  The  respondent's 
statement  that  distributional  data  show 
fliat  in  years  of  low  spring  outflow  {e.g. 
1992. 1994,  and  1997),  the  largest 
catches  of  young  splittail  occurred 
upstream  in  the  Sacramento  River,  is 
inaccurate  for  two  of  the  three  years 
referenced,  and  faulty  conclusions  are 
drawn  ft-om  the  data. 

Water  year  1992  exhibited  similar 
abundances  of  splittail  in  upper 
Sacramento  River  and  Far  North  Delta 
locations,  and  moderate  abundance 
overall.  Water  year  1994-did  exhibit 
relatively  higher  abundance  in  upstream 
locations,  but  abundance  was  low 
throughout  cdl  locations.  Water  year 
1997  was  wet,  not  dry  as  stated  by  the 
respondent.  Also,  regardless  of  being  a 
wet  year,  water  year  1997  exhibited  low 
splittail  abundance  in  all  locations. 
Further,  we  expect  that  YOY  spawned 
higher  in  the  Sacramento  River  to  suffer 
higher  mortality,  relative  to  fish 
spawned  in  the  Delta,  as  they  migrate 
downstream  through  progressively- 
worsening  habitat  conditions  to  rejoin 
the  core  popuL.tion.  Increased  mortality 
among  splittail  spawned  upstream  may 
explain  why  YOY  tend  to  be  captured 
less  frequently  in  downstream  trawl- 
based  surveys  in  certain  dry  years.  The 
final  statement,  that  splittail  spawned 
upstream  exhibit  successful  spawning 
and  recruitment  in  dry  years,  is  not 
supported  by  survey  data.  While 
spawning  success  can  be  inferred  from 
YOY  abundance.  YOY  fish  do  not 
necessarily  recruit  to  the  adult 
population.  There  is  some  evidence  that 
high  or  low  YOY  abundance  is 
correlated,  with  a  two  to  three  year  time 
lag,  with  adult  abundance.  For  this 
reason,  YOY  abundance  cannot  be 


excluded  entirely.  Our  we  believe  our 
analysis  using  the  CDFG/USBR  MLR 
Model  data  series  (see  section  entitled 
Abundance)  incorporates  all  applicable 
YOY  and  adult  abundance  data,  though 
excludes  the  beach  seine  due  to  its  lack 
of  a  reliable  catch  per  unit  time 
indicator  (seine  hauls  do  not  accurately 
accoimt  for  time,  or  unit  area  per  time 
sampled).  Beach  seine  data  are  best 
employed  with  regard  to  the  splittail  for 
determining  range  and  timing  of 
occurrence. 

Comment  20:  A  respondent  stated  that 
while  splittail  are  able  to  persist  in  a 
few  key  areas,  such  as  Suisun  Marsh 
and  the  lower  Sacramento  River,  during 
periods  of  low  flow,  the  relatively    . 
smaller  populations  would  be 
vulnerable  to  a  large  scale  disaster  [e.g., 
toxic  spill),  habitat  loss,  entrainment 
mortality,  reduced  outflows,  non-native 
species  predation,  and  contaminants. 

Our  Response:  We  refer  the 
respondent  to  the  section  entitled 
Summary  of  Factors  Affecting  the 
Species. 

Comment  21 :  The  respondent  stated 
that  the  court  requested  that  we  provide: 
(1)  An  estimate  of  the  current 
population  size  of  the  splittail;  (2) 
determine  whether  or  why  the  current 
populations  size  is  inadequate  to 
prevent  extinction  in  the  near  future;  (3) 
determine  the  rate  of  population  decline 
of  splittail;  and  (4)  identify  the 
minimum  viable  population  size.  In 
addition,  a  respondent  stated  that  the 
hypothetical  analytical  model  presented 
at  the  January  29,  2001 .  CALFED  Bay- 
Delta  Program  (CALFED  Program) 
Splittail  Science  Conference  and   - 
described  in  the  White  Paper  (Moyle  et 
al,  2001)  indicates  that  the  splittail. 
even  during  severe  and  lengthy  drought, 
is  unlikely  to  be  driven  to  extinction. 

Our  Response:  There  remains  no 
proven  scientific  method  for 
determining  the  current  splittail 
population  size  primarily  because  no 
extant  survey  was  designed  specifically 
to  monitor  splittail  populations  or  to 
determine  their  absolute  nimibers. 
Further,  the  splittail  exhibits  relatively 
wide  variation  in  annual  abundance  in 
response  to  prevailing  hydrologic 
conditions;  it  is  likely  that  the 
population  size  exhibits  appreciable 
year  to  year  variability  which  would 
confound  size  estimates. 

Calculating  the  current  population's 
risk  of  and/or  time  to  extinction  would 
require  estimates  of  absolute  population 
size,  rate  of  decline,  and  minimum 
viable  or  sustainable  population  size, 
none  of  which  currently  exist  in  a 
scientifically  defensible  form.  Moreover, 
it  must  also  be  noted  that  the  statutory 
and  regulatory  standard  for  ascertaining 
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threatened  status  is  not  to  deteimine 

whether  or  why  a  species  will  become 

extinct  in  the  near  future,  but  if, 

pursuant  to  section  3(19)  of  the  Act,  it 

"*  *  *  is  likely  to  become  an 

endangered  species  within  the 

foreseeable  futiue  throughout  all  or  a 

significant  portion  of  its  range".  An 

endangered  species,  pursuant  to  section 

3(19)  ofthe  Act,  is  that"*  *  'which 

is  in  danger  of  extinction  throughout  all 

or  a  significant  portion  of  its  range 
*  *  ••• 

As  stated  above,  analjrtical  techniques 
do  not  exist  to  determine  the  rate  of 
splittail  population  decline  with  current 
splittail  data.  Again,  the  absence  of 
survey  methodologies  specifically 
designed  to  monitor  splittail 
populations  is  a  limiting  factor  in 
determining  rate  of  decline.  An  estimate 
of  splittail  population  decline,  in  the 
form  of  an  exponential  decay  model, 
was  included  by  in  our  August  17,  2001. 
notice  (66  FR  43145)  but  was  not  used 
in  this  document  because  of 
respondents'  concerns  that  it  is 
insufficient  to  describe  the  interactions 
in  a  complex  aquatic  ecosystem.  Further 
our  exponential  decay  model  relied 
upon  the  residts  of  the  CDFG  Mann- 
Whitiiey  U  test  results.  The  CDFG 
Mann- Whitney  U  test  results  have  since 
been  superceded  by  the  CDFG/USBR 
MLR  Model.  Lastly,  there  exists  no 
method  to  determine  the  splittail's 
minimum  viable  population  because, 
again,  no  current  survey  was  designed 
specifically  to  monitor  splittail 
population  size. 

Since  the  publication  of  the  Final 
Rule  listing  the  splittail  as  threatened,  a 
hypothetical  analytical  model  was 
developed  and  presented  at  the  January 
29,  2001,  CALFED  Bay-Delta  Program 
(CALFED)  Splittail  Science  Conference. 
The  model  is  described  in  detail  in  the 
White  Paper  (Moyle  et  al,  2001). 
Service  staff  attended  the 
aforementioned  conference  and  are 
aWare  of  the  model.  A  second  review 
draft  was  provided  to  us  on  June  18, 
2001. 

We  believe  that' the  model  is,  at 
present,  only  a  tool  for  testing  existing 
hypotheses  and  for  generating  new 
hypotheses.  Certain  findings  may  be 
interpreted  to  support  listing  and  others 
may  counter  it,  but  we  have  determined 
that  neither  is  sufficientiy  robust  to  be 
included  in  this  final  document.  Indeed, 
once  refined  by  the  incorporation  of 
more  accurate  data,  the  model  may  be 
useful  for  determining  those  mitigation 
and  restoration  efforts  likely  to  have  the 
greatest  benefit  to  the  splittail. 

Comment  22:  A  respondent  claimed 
that  any  decline  evident  in  the  Suisim 
Marsh  OT  data,  or  in  any  other  survey 


demonstrating  a  decline,  might  be  due 
to  a  shift  in  the  splittail's  distribution, 
rather  than  a  decline  in  numbers. 

Our  Response:  Data  do  suggest  that 
splittail  shin  their  distribution  in 
response  to  salinity  conditions,  emd  that 
they  are  qui^k  to  respond  and  move  into 
an  area  whe^  conditions  become 
favorable  (sde  Background  section). 
However,  wi  s  believe  our  survey 
information  is  robust  enough  to  detect  a 
decline  (see  Abmidance  section) 

Comment  23:  One  respondent 
objected  to  ( lu-  determination  in  the 
January  12, ;  1001,  notice  (66  FR  2828), 
that  rock  re\  etment,  or  riprap,  as  it 
presently  ex  sts  or  is  proposed,  would 
have  any  sig  lificant  impact  upon  the 
splittail.  ^ 

Our  Respc  nse:  While  a  general 
dismissal  of  iriprap  and  other  types  of 
levee  and  back  protection  is  likely 
overly  broad,  the  application  of  riprap 
and  other  bank  treatments  that  has 
occurred  throughout  the  splittail  habitat 
has  resulted  |in  the  decreases  in  habitat 
that  have  lea  to  this  examination  of  the 
status  of  the  {species.  Bank  protection 
can  be  placet!  on  levees  and  riverbanks 
without  danlaging  habitat,  but  it  must  be 
done  so  witli  explicit  considerations  for 
the  habitat  needs  of  the  affected  species. 
Our  analysis  in  this  rule  accepts  that 
premise  as  p  art  of  our  underlying 
review  of  th(  I  CALFED  and  CVPIA 
contemplate  1  actions. 

Comment  24:  A  respondent  asked  if 
we  would  a(  dress  the  impacts  of 
boating  and  sther  activities  affecting 
near-shore  h  ibitat. 

Our  Respc  nse:  The  impacts  of  boating 
are  not  cons  dered  a  significant  source 
of  habitat  lo!  s.  In  many  regions  of  the 
Delta,  wave  vash  is  a  natural 
phenomenon  related  to  winds  crossing 
areas  of  great  fetch  (open  areas).  The 
splittail  evol  *^ed  with  the  effects  of  wave 
wash  within  near-shore  habitat. 

Comment  25:  One  respondent  differed 
with  the  det(  »rmination  in  our  January 
12.  2001,  no  ice  (66  FR  2828),  that 
California's '  ariable  Mediterranean 
climate  is  a  threat  to  native  fish,  and 
contended  instead  that  it  favors  native 
fish  over  noi  i-native  fish.  The 
respondent  j  Iso  stated  that  the  splittail 
had  evolved  subject  to  the  vagaries  of 
California's  i  ilimate  and  was  adapted  to 
survive  then  . 

Our  Respc  nse:  Our  notice  stated  that 
"The  variabiity  of  California's 
Mediterranean  climate  exacerbates  the 
threats  (emp  lasis  added)  *  *  *"  to  the 
splittail.  Th«  Mediterranean  climate 
includes  per  ods  of  extended  normal 
and  above-n  )rmal  precipitation  but  may 
also  include  periods  of  extended 
drought.  Spl  ttail  evolved  under  these 
conditions  a  id  are  adapted  to  them.  We 


agree  with  the  respondent  that  the 
splittail  had  evolved  subject  to  the 
variability  of  California's  climate  and 
has  adapted  to  survive  this  variability. 

Comment  26:  One  respondent  stated 
that  pesticide  application  is  not  a  threat 
to  the  splittail  because  no  data  were 
presented  to  support  the  assumption 
that  pesticides  bioaccumulate  in  fish  to 
the  point  of  causing  morbidity, 
mortality,  or  reduced  reproduction. 
Several  respondents  took  similar 
exception  to  our  statements  regarding 
the  need  for  pesticide  use  on  crops  to 
be  assessed  and  possibly  regulated.  The 
respondent  also  claimed  pesticides  were 
no  more  of  an  environmental  problem 
within  the  bypasses  than  in  other  areas 
and  that  there  was  no  reason  to  justify 
separate  or  additional  regulatory 
programs  that  would  apply  only  to  the 
bypasses.  A  respondent  stated  that 
pesticides  may  be  present,  but  that  they 
have  been  flushed  from  the  bypasses 
prior  to  spawning.  Another  respondent 
stated  that  much  of  the  pesticide 
loading  in  the  Yolo  Bypass  was  due  to 
runoff  from  upstream  sites. 

Our  Response:  Please  see  our 
discussion  under  threats.  In  general, 
there  are  findings  that  have  heightened 
oiu  concern  regarding  these  substances. 
However,  there  is  little  data  on  the 
direct  affects  to  splittail. 

Comment  27.'  A  respondent  felt  that 
we  were  inconsistent  when  it  was  stated 
in  the  January  12,  2001.  reopening  of 
comment  period  (66  FR  2828),  that 
wetland  rehabilitation  could  be 
deleterious  to  the  splittail,  but  that 
wetland  habitat  improvements  within 
the  species'  range  would  be  beneficial. 
The  respondent  felt  we  had  not  "  *  *  * 
integrated  its  concepts  and  concerns  in  . 
a  manner  that  weighs  relative  risks  and 
concepts." 

Our  Response:  We  agree  with  the 
respondent  that  wetland  restoration 
projects  are  generally  beneficial  to 
splittail. 

Comment  28:  A  respondent  felt  that 
oiu-  statement  that  the  present  operation 
of  Federal,  State  and  private  water 
development  projects,  that  entail  water 
storage,  diversions,  re-diversions,  and 
agricultural  return  flows,  destroy 
splittail  habitat  was  incorrect. 

Our  Response:  We  refer  the 
respondent  to  the  section  entitled 
Summary  of  Factors  Affecting  the 
Species. 

Comment  29:  A  respondent  felt  that 
we  did  not  adequately  acknowledge  the 
positive  environmental  effects  of  the 
CVP  and  SWP.  The  respondent 
specific«dly  noted  that  the  inland  extent 
of  saltwater  intrusion  into  the  Delta  is 
currently  lower  than  with  the  "without- 
project"  condition. 
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Our  Response:  We  do  not  consider  the 
pre-SWP  and  CVP  extent  of  saltwater 
intrusion  to  be  detrimental  to  splittail. 
Saltwater  intrusion  was  defined  by  the 
respondent  as  the  location  of  the 
chloride  concentration  of  1000 
milligrams  per  liter  (mg/L)(1000  parts 
per  million  (ppm)),  measured  90 
minutes  after  high  tide.  It  is  not  clear  if 
the  inference  is  that  brackish  water  such 
as  this  is  detrimental  to  the  splittail. 
Splittail  occupy  brackish  water  at 
various  stages  of  their  life  and  such 
habitat  may  actually  be  essential  to  the 
species'  life  history.  The  1000  parts  per 
million  value  is  equivalent  to  1  part  per 
thousand  (ppt),  which  differs  little  from 
the  2  ppt  standard  identified  as  X2.  The 
White  Paper  (Moyle  et  ul.  2001) 
includes  numerous  references  to  the  use 
of  brackish  water  near  X2  by  splittail, 
indicating  that  it  may  actually 
characterize  optimal  rearing  habitat  for 
fish  greater  than  75  mm  (3.0  in)  in 
standard  length  (typically  late  year  0  or 
early  year  1  fish).  Non-reproductive 
(rearing  juvenile  and  adult)  splittail  are 
most  abundant  in  shallow  brackish  tidal 
sloughs,  such  as  those  found  in  Suisun 
Marsh.  Growth  of  splittail  in  brackish 
sloughs  is  rapid  in  the  first  year'of  life, 
with  fish  reaching  a  size  of  12  to  14  cm 
(4.7  to  5.5  in)  TL.  Further,  historic,  pre- 
reclamation  conditions  in  the  Delta 
would  have  allowed  the  "natural",  non- 
SWF  and  CVP  manipulated  X2  location 
to  exist  within  extensive  flooded 
wetlands.  Also  note  that  splittail  have 
wide  salinity  tolerance  (10  to  18  ppt) 
(Moyle  1976;  Moyle  and  Yoshiyama 
1992),  with  an  absolute  observed 
tolerance  of  29  ppt  for  short  periods 
(Young  and  Cech  1996).  Inland  brackish 
water  intrusion  may  have  thus  been  at 
tolerable  or  even  desirable 
concentrations  for  the  species.  We  do 
not  consider  the  changes  in  estuarine 
hydrology  induced  by  the  SWP  and  CVP 
to  be  beneficial  to  the  splittail  and 
traditionally  the  Service  and  other 
wildlife  agencies  have  accepted  as  fact 
the  supposition  that  splittail  habitat  was 
degraded  as  a  result  of  the  operation  of 
these  projects  (see  the  section  entitled 
Summary  of  Factors  Affecting  the 
Species). 

Comment  30:  The  court  directed  that 
we  respond  to  the  issue  that  splittail 
have  a  broader  distribution  than 
previously  thought,  including  a  broader 
range  in  the  Sacramento  and  San 
Joaquin  Rivers.  Another  respondent 
noted  that  larval.  Age  0  and  Age  1 
splittail  have  all  been  collected  above 
the  Delta. 

Our  Response:  The  greater  range  of 
the  splittail  was  acknowledged  in  the 
January  12,  2001,  notice  (66  FR  2828). 
The  above  Background  section  of  this 


final  document  contains  a  discussion  of 
the  range  of  the  splittail. 

Comment  31:  Nearly  all  respondents 
felt  that  we  should  not  classify  the  Yolo 
and  Sutter  bypasses  as  a  threat  to  the 
splittail,  as  we  did  in  the  January  12, 
2001,  reopening  of  comment  period  (66 
FR  2828),  based  primarily  upon  the  data 
found  in  Sommer  et  a7.  (1997)  and 
Sommer  (2001a).  The  bypasses  have 
demonstrated  the  capability  of 
producing  large  numbers  of  splittail 
when  inundated. 

Our  Response:  We  have  determined, 
based  on  consideration  of  scientific  data 
and  information  provided  by 
respondents,  that  the  Yolo  and  Sutter 
bypasses  are  not,  in  and  of  themselves, 
a  threat  to  the  splittail.  Our  reevaluation 
of  this  issue  is  discussed  in  Factor  E  of 
the  section  entitled  Summary  of  Factors 
Affecting  the  Species. 

Comment  32:  Some  respondents 
stated  that  the  bypasses,  the  Sacramento 
River  Flood  Control  System,  and  other 
reclamation  and  flood  control  efforts  are 
beneficial  to  the  splittail  because  they 
redirect  water  into  the  Sacramento  River 
that,  prior  to  the  1920s,  would  have 
spilled  into  the  Colusa,  Yolo,  Butte. 
Sutter,  and  American  basins,  thus 
entraining  significant  niunbers  of  fish. 

Our  Response:  Splittail  evolved  in  the 
Central  Valley  and  we  postulate  that  the 
species  is  likely  evolutionarily  equipped 
to  exist  in  the  presence  of  natural  flood 
basins  inundated  during  unaltered 
hydrologic  conditions.  The  splittail's 
high  salinity  tolerance  (see  Background 
section,  above)  also  indicates  its  ability 
to  persist  in  detached,  increasingly 
saline  waters.  The  number  of 
confounding  factors  as  well  as  lack  of 
any  historic  data  severely  limits  our 
ability  to  assess  with  any  real  authority 
the  ultimate  effect  of  the  Sacramento 
River  Flood  Control  System,  the  CVP 
and  the  SWP.  Following  is  our  assumed 
scenario  regarding  the  effects  on  splittail 
of  past  reclamation  and  flood  control 
efforts.  However,  we  acknowledge  that 
alternative  assumptions  and 
conclusions  could  be  drawn  from 
existing  information. 

Reclamation  activities,  including  the 
Sacramento  River  Flood  Control  Project 
and  similar  efforts  to  prevent  flooding  of 
urban  and  agricultural  lands,  have 
resulted  in  the  confinement  of  the 
Sacramento  River  primarily  to  a  single, 
leveed  or  otherwise  artificially-confined 
channel,  with  much  of  the  former 
American  and  Colusa  basin  habitat  no 
longer  available  to  fish  occupying  the 
mainstem  river.  The  respondent  claimed 
this  was  a  benefit  in  that  splittail  were 
no  longer  subject  to  entrainment  in 
these  basins.  While  it  is  true  that 
splittail  are  no  longer  sutiject  to. 


stranding  in  these  basins,  no  data  were 
provided  to  indicate  that  these  basins, 
in  their  unaltered  state,  were  a  source  of 
mortality  sufficient  to  cause  a  decline  of 
the  species.  There  were  no  hydrologic 
data  provided  to  indicate  when  the   ' 
historic  basins  would  have  become 
connected  or  isolated  from  the 
Sacramento  River  in  a  typical  year. 
These  basins,  being  situated  lower  than 
the  adjoining  river  and  likely 
maintaining  an  alluvial  (stream  bed 
sediment)  water  connection,  may  have 
existed  as  perennial  marshes  wherein 
splittail  could  persist  until  inundation 
was  restored.  Indeed,  the  White  Paper 
(Moyle  et  al.  2001)  states  that  splittail 
historically  occurred  in  alkaline  lakes 
on  the  valley  floor.  The  Butte  Basin 
remains  connected  to  the  Sacramento 
River  via  the  Sutter  Bypass  and  Butte 
Creek;  splittail  are  known  to  spawn  in 
this  area  (Baxter  1999a). 

It  is  also  possible  that,  for  the 
American  River,  Feather  River,  and 
other  eastside  streams.  pre-European 
habitat  conditions  contained  more 
cdraplete  and/or  longer  duration 
surficial  (surface  water)  hydrologic 
connections  between  rivers  and  sinks 
than  they  did  following  the  period  of 
massive  hydraulic  milling.  Hydraulic 
mining  resulted  in  massive  deposition 
of  sediments  in  the  beds  of  many 
eastside  streams.  The  streambeds  then 
became  elevated.  Rivers  began  to 
meander,  as  gradient  and  sinuosity  are 
inversely  related.  When  hydraulic 
mining  ceased,  the  rivers  began  to 
straighten,  eroding  back  through  the 
deposits,  and  leaving  elevated  banks  as 
effective  barriers  for  the  basins'  receding 
flood  waters.  These  elevated  banks 
could  have  exacerbated  the  tendency  for 
the  rivers  to  become  disconnected  from 
the  natural  basins. 

Comment  33:  Several  respondents  felt 
that  our  determination  that  the  Sutter 
and  Yolo  bypasses  would  require 
inundation  for  at  least  30  continuous 
days  between  March  and  April  in  order 
for  them  to  be  considered  a  beneficial 
splittail  spawning  habitat  was 
inaccurate  and  could  affect  water 
supply  and  flood  management.  Another 
respondent  indicated  that  constant 
flows,  related  to  inundation  of  the 
bypasses,  would  favor  non-native  fish. 

Our  Reisponse:  We  have  not  proposed 
inundation  of  the  bypasses  for  any 
specific  interval,  duration,  or  frequency.' 
Rather,  we  have  suggested  that  the 
bypasses  would  have  their  greatest 
benefits  to  splittail  if  they  became 
inundated  at  a  frequency  and  diu-ation 
that  as  closely  as  possible  mimics  the 
natural,  precipitation-driven 
hydrograph.  The  reference  to  30  days  is 
a  statement  regarding  how  the 
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inundation  patterns  of  the  bypasses  at 
times  do  not  meet  the  life  history 
requirements  of  the  splittail.  Inundation 
of  bypasses  in  dry  years  would  reduce 
the  effects  of  drou^t  on  the  splittail. 
We  also  speculate  that  if  the  bypasses 
were  inimdated  at  a  frequency  and 
duration  that  as  closely  as  possible 
mimics  the  natural,  precipitation-driven 
hydrograph,  then  the  numbers  of  non- 
native  fish  would  be  reduced,  as  non- 
native  fishes  favor  ponded  and 
continuously  inundated  habitats. 

Comment  54;  Certain  respondents  felt 
that  compensation  should  be  provided 
to  land  Owners  when  habitat 
restorations  affected  land  use. 

Our  Response:  If  habitat  restorations 
affect  land  use,  there  is  a  separate 
process  available  to  landowners  for 
redress.  While  we  do  not  anticipate  that 
efforts  to  restore  the  habitat  will  result 
in  substantial  changes  in  the  land  use 
practices  in  the  bypasses,  the 
regulations  governing  listing  [50  CFR 
§  424.11(b)]  state  that  listing  of  a  species 
as  threatened  or  endangered  is  metde 
"*  *  *  solely  on  the  basis  of  the  best 
available  scientific  and  commercial 
information  regarding  a  species'  status, 
without  reference  to  possible  economic 
or  other  impacts  of  such  a 
detShnination."  Accordingly,  we  do  not 
consider  or  address  this  issue  in  our 
listing  decision. 

Comment  35:  Several  respondents 
commented  that  our  classification  of  the 
Yolo  Bypass  as  a  threat  in  the  January 
12,  2001,  notice  (66  FR  2828)  would 
undermine  potential  ecosystem 
restoration  actions  that  would  benefit 
the  splittail. 

Our  Response:  In  this  notice,  we  have 
determined  that  the  Sutter  and  Yolo 
bypasses  are  not  in  and  of  themselves 
threats. 

The  bypasses  remain  important 
splittail  spawning  and  rearing  habitat 
during  wet  periods.  Sommer  et  al. 
(1997)  and  Sonuner  et  al.  (2001a,  2001b) 
foimd  that  the  bypasses  as  they  exist 
today,  and  when  flooded,  already 
provide  substantial  amounts  of  habitat. 

Comment  36:  A  respondent  claimed 
that  this  determination  could  not  be 
promiilgated  because  it  was  not  likely  to 
include  the  required  critical  habitat 
designation  or  the  preparation  of  a 
recovery  plan. 

Our  Response:  We  have  determined 
that  listing  as  a  threatened  species  is  not 
warranted  for  the  splittail,  and  therefore 
the  designation  of  critical  habitat  is  not 
warranted. 

Comment  37:  A  respondent  claimed 
that  we  must  consider  the  cumulative 
impacts  of  multiple  species  listings  and 
critical  habitat  designations. 


Our  Resp  mse:  The  ESA  does  not 
allow  us  to  consider  ciunulative  impacts 
of  multiple  species  listings  and  critical 
habitat  desi  ^aations  when  making  a 
listing  deteinination. 

Comment  38:  A  respondent  stated  that 
sport  fishin ;  take  of  other  listed  species, 
specifically  salmonids,  is  a  significant 
source  of  m  Jrtality  of  splittail  caught 
unintentionally  and  asked  if  the  listing 
of  splittail  would  include  measxu-es  to 
protect  the  i  pecies  from  this  threat. 

Our  Resp  mse:  We  concur  that  sport 
fisheries  cai  i  be  a  source  of  mortality  for 
splittail  cau  jht  unintentionally. 
However,  si  ice  we  have  determined 
that  listing  i  s  a  threatened  species  is  not 
warranted  fi  )r  the  splittail,  this  notice 
does  not  in(  lude  restrictions  on 
sportfishing . 

.    Comment  39:  Several  respondents 
objected  to  ( mr  statements  regarding  the 
entrainmenf  risks  present  in  the 
bypasses  bafced  upon  Sommer  et  al.'s 
(1997)  findi  igs  that  entrainment  is  not 
a  significan  threat  within  the  bypasses. 
I  is  thought  that  the  splittail's 
evolutionar  ly-derived  ability  to 
emigrate  pr  or  to  stranding  reduces  the 
risk  of  stran  ling.  Respondents  felt  that 
the  magnitude  of  the  entrainment 
threats  presented  by  the  bypasses  was 
overestimated  when  we  cited  in  the 
January  12,  gOOl,  notice  (66  FR  2828), 
the  death  of  a  number  of  juvenile 
splittail  in  a  a  approximately  0.8  hectare 
(ha)  (2  acre  ac))  borrow  pit  as 
statistically'  significant  and  that  the 
classificatio  i  of  "natural  sinks"  as  a 
threat  was  i]  i  error. 

Our  Respi  mse:  We  have  considered 
these  data  a  id  now  agree  that 
entrainment  in  the  Yolo  Bypass  is  less 
than  was  onginally  thought.  Information 
presented  afthe  January  29,  2001, 
CALFED  Splittail  Science  Conference 
indicates  th  it  a  modest  degree  of 
topographic  variability  within  an 
inundated  area  may  be  beneficial,  as  it 
may  create  a  diversity  of  flow  patterns 
and  velocities  which  in  turn  may  allow 
juvenile  splittail  to  evade  predation  and 
forage  more  effectively  diu-ing  egress. 

Comment  40:  A  respondent  described 
that  many  of  the  non-native  species  of 
the  Delta  hat'e  arrived  via  the  discharge 
of  ballast  witer  from  seagoing  vessels 
and  asked  iflthe  listing  of  the  splittail 
would  residi  in  the  regulation  of 
maritime  tra  de. 

Our  Resp(  mse:  As  we  have 
determined  that  listing  as  a  threatened 
species  is  not  warranted  for  the  splittail, 
this  nobce  does  not  include  restrictions 
on  maritime  trade. 

Comment  41:  A  respondent  stated  that 
we  should  c  ansider  only  project- 
induced  eff«  cts  associated  with  existing 
projects  anc  their  associated  operations. 


The  respondent  discouraged 
assessments  of  effects  to  splittail  that 
would  occur  based  upon 
implementation  of  projects  that  will  be 
constructed  and/or  operated  in  manners 
that  cannot  be  substantially  verified  at 
present,  such  as  those  in  CALFED  and 
the  CVPLA. 

Our  Response:  We  agree  and  have 
revised  and  reevaluated  the  threats 
presented  by  existing  conditions  and 
projects  (see  Siunmary  of  Factors 
Affecting  the  Species  section). 

Comment  42:  Several  respondents 
believed  that  full  implementation  of  the 
CALFED  Program  would  preclude  the 
need  to  list  the  splittail  and  indicated 
that  over  $10  million  had  been  spent  on 
actions  that  could  improve  conditions 
for  splittail. 

Our  Response:  We  agree  that  actions 
taken  imder  the  CALFED  program  have 
contributed  to  the  cmxent 
improvements  in  habitat  that  affects  the 
splittail  and  anticipate  that  other  actions 
of  that  type  are  forseeably  likely  to 
occur.  (We  refer  the  respondent  to  the 
sections  entitled  Summary  of  Factors 
Affecting  the  Species.) 

Comment  43:  Various  respondents 
informed  us  of  the  contents  of  an  April 
24,  2001,  Sacramento  Bee  article, 
wherein  Dr.  Peter  B.  Moyle,  a 
recognized  expert  in  aquatic  ecology, 
fisheries  science,  and  the  splittail, 
discussed  the  February  8, 1999,  listing 
of  the  splittail  as  threatened. 
Respondents  related  Dr.  Moyle's 
statement  that  "Things  were  getting 
better"  and  argued  that  it  constituted  an 
opinion  that  the  species  should  not  have 
been,  and  by  inference,  should  not  now 
be  listed. 

Our  Response:  We  have  read  the 
article  in  question.  We  cannot  conclude 
that  Dr.  Moyle  was  making  a  statement 
omthe  listing  status  of  splittail. 
However,  we  do  note  that  ecosystem 
improvements  are  a  primary  reason  why 
we  are  removing  the  listing.  We  have 
cited  several  of  Dr.  Moyle's  scientific 
publications  and  conclusions  within 
this  document. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  the  best  scientific 
and  commercial  information  available, 
we  have  determined  that  the  listing  of 
the  Sacramento  splittail  as  a  threatened 
species  should  be  removed.  We 
followed  procedures  foimd  at  section 
4(a)(1)  of  the  Act  and  regulations  (50 
CFR  part  424)  implementing  the  listing 
provisions  of  the  Act.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1).' 
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These  factors,  and  their  application  to 
our  decision  to  remove  from  the  list  the 
Sacramento  splittail  as  threatened,  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  We 
have  identified,  as  threats  to  the 
splittail,  the  present  operation  of 
Federal,  State,  and  private  water 
development  projects  entailing  water 
storage,  diversions  and  re-diversions, 
releases,  flood  control,  and  export  and 
agricultural  return  flows,  which 
destroyed  splittail  habitat  (59  FR  682,  64 
FR  5963.  66  FR  2828).  Each  is  discussed 
briefly  below  as  are  the  beneficial  effects 
of  CALFED  and  the  CVPIA,  which  offset 
some  of  these  threats. 

Habitat  Loss:  The  Bay  Institute  (1998) 
has  estimated  that  intertidal  wetlands  in 
the  Delta  have  been  diked  and  leveed  so 
extensively  that  only  approximately 
3,237  ha  (8,000  ac)  remain  of  the 
161,875  ha  (400,000  ac)  that  existed  in 
1850,  and  that  90  percent  of  the  riparian 
forest  and  riparian  wetlands  of  the 
Sacramento  Valley  have  been  cleared, 
filled,  or  otherwise  eliminated.  Diking, 
dredging,  filling  of  wetlands,  and 
reduction  of  freshwater  flows  through 
more  than  half  of  the  rivers,  distributary 
sloughs,  and  the  estuary  for  irrigated 
agriculture  and  urban  use  have  widely 
reduced  fish  habitat  and  resulted  in 
extensive  fish  losses  (Moyle  et  al.,  1995; 
Nichols  et  al.,  1986). 

There  has  been  loss  and  degradation 
of  the  near-shore  habitat  required  by 
splittail.  Riparian  and  natural  bank 
habitats  are  features  that  historically 
provided  natiu-al  function  to  the  stream 
banks  and  flood  plains  for  splittail  by 
providing  spawning  substrate,  organic 
material,  food  supply,  and  cover  from 
predators.  Vast  stretches  of  the 
Sacramento  and  San  Joaquin  Rivers,    " 
their  tributaries,  and  distributary 
sloughs  in  the  Delta  have  been 
channelized  and  the  habitat  converted 
or  destroyed. 

Delta  water  diversions  and  exports 
ciurently  total  1.1  hectare-meters  (ha-m) 
(9  million  acre-feet  (MAF))  per  year. 
These  diversions  and  exports  also  harm 
the  splittail.  The  Federal  and  State 
water  projects  presently  export  as  much 
as  approximately  740,000  ha-m  (6  MAF) 
per  year  from  the  Delta  when  sufficient 
water  is  available.  Agricultvual 
diversions  for  lands  within  the  Delta 
range  from  7,400  to  160,000  ha-m 
C60,000  acre-feet  to  1.3  MAF); 
approximately  123,000  ha-m  (1.0  MAF) 
per  year  in  the  long  term  period, 
136,000  ha-m  (1.1  MAF)  in  critical  and 
dry  years  (CALFED  2000b).  The  draft 
White  Paper  entitled  Factors  Relating  to 
Salvage  of  Splittail  at  South  Delta 


Pumping  Plants  (Cannon  2001  in  prep.) 
states  that"*  *  *  lower  population 
levels  occurring  as  a  consequence  of 
salvage-entrainment  related  mortality 
may  be  reducing  population  resilience 
(e.g.,  less  dependence  on  a  single  age 
class)  and  jeopardizing  the  long-term 
viability  and  ecologicaJ  role  of  splittail 
in  the  estuary."  If  entrainment  mortality 
increases  further,  it  could  be  expected  to 
have  even  greater  adverse  effects  on  the 
splittail.  In  addition,  reservofr 
operations  and  ramping  rates  for  flood 
control  inadvertently  drain  shallow 
water  spawning  habitat  along  river 
corridors  and  exacerbate  stranding  of 
splittail. 

Beneficial  Actions  Offsetting  Adverse 
Affects 

A  number  of  beneficial  actions  offset 
the  above  described  adverse  affects. 
Below  are  some  of  the  specific  actions 
or  programs  describing  the  beneficial 
actions. 

CALFED  Habitat  Restoration:  The 
CALFED  Bay-Delta  Program  (CALFED) 
exists  as  a  multi-purpose  (water  supply, 
flood  protection,  and  conservation) 
program  with  significant  ecosystem 
restoration  and  enhancement  elements, 
and  is  well  into  its  implementation 
phase  (CALFED  2000a,  2000b).  The 
stated  mission  of  CALFED  is  to  develop 
a  long-term  comprehensive  plan  that 
will  restore  ecological  health  and 
improve  water  management  for  all 
beneficial  uses  of  the  Bay-Delta  system 
(CALFED  2000a,  2000b).  The  plan 
specifically  addresses  ecosystem 
quality,  water  quality,  water  supply,  and 
levee  system  integrity  (CALFED  2000a, 
2000b).  CALFED  encompasses  eight 
separate  program  elements;  each  having 
disparate  potential  effects  to  the  splittail 
(CALFED  2000a,  2000b). 

CALFED  is  a  cooperative  effort  of  the 
U.S.  Department  of  the  Interior,  the  U.S. 
Department  of  Commerce,  the 
Environmental  Protection  Agency,  the 
California  Environmental  Protection 
Agency,  and  the  California  Resources 
Agency,  as  well  as  other  State  and 
Federal  agencies,  with  the  involved 
public  formally  participating  originally 
through  the  Bay-Delta  Advisory 
Council,  and  currently  through  the  Bay- 
Delta  Public  Advisory  Committee 
(CALFED  2000a,  2000b).  CALFED  is  a 
long  term  effort  with  an  initial,  shorter 
term  implementation  strategy  (CALFED 
2000a,  2000b).  The  Record  of  Decision 
(ROD)  for  CALFED  was  signed  in 
August,  2000. 

CALFED  has  has  received  sufficient 
funding  (approximately  80  percent  of 
funding  requfred  from  the  State  of 
California,  A-om  CVP  and  SWP  water 
project  users  and  local  entities,  aird 


from  Federal  funding),  to  make  progress 
toward  achieving  its  goals  which 
include  restoration  and  enhancement  of 
splittail  habitat  (CALFED  2000a,  2000b). 
While  CALFED  is  not  meeting  the 
expected  schedules,  the  individual 
actions  are  occurring  generally  within 
the  scope  of  their  own  schedules 
(CALFED  2000a,  2000b).  With  respect  to 
splittail  actions,  CALFED  has  identified 
the  plan  to  be  implemented,  as  well  as 
the  funding  level,  funding  sources,  and 
other.resoiu'ces  necessary  to  implement 
it  (CALFED  2000a,  2000b).  In  addition, 
CALFED  has  identified  the  appropriate 
authorities  as  well  as  the  legal, 
regulatory,  and  procedural  requirements 
necessary  to  implement  the  ■ 
conservation  effort.  Importantly, 
CALFED  has  completed  the 
environmental  reviews  and 
consultations  necessary  to  proceed  with 
its  proposed  actions.  CALFTED  describes 
the  nature  and  extent  of  threats  being 
addressed,  and  addresses  the  threats  to 
the  splittail  through  its  tidal  and 
riparian  habitat  restoration  projects,  fish 
screen  projects,  environmental  water 
program,  water  quality  program  and 
numerous  other  programs  (CALFED 
2000a,  2000b).  CALFED  defines  its 
conservation  objectives  in  terms  of 
recovery  of  targeted  species,  including 
the  splittail,  and  has  identified  the  steps 
necessary  to  implement  the  program 
(CALFED  2000a,  2000b).  The  goal  of 
CALFED  to  recover  the  splittail  will 
remain  whether  the  splittail  is  listed  or 
not  (CALFED  2000a,  2000b).  CALFED 
has  identified  and  employed 
quantifiable,  scientifically  valid 
parameters  to  demonstrate  achievement 
of  objectives  and  the  standards  by 
which  progress  is  to  be  measured 
(CALFED  2000a,  2000b).  CALFED 
monitors  and  reports  on  progress 
towards  implementation  (based  on 
compliance  with  the  implementation 
schedule)  and  effectiveness  (based  on 
evaluation  of  quantifiable  parameters)  of 
the  conservation  effort  (CALFED  2000a. 
2000b).  Adaptive  management  has  been 
incorporated  into  CALFED  (CALFED 
2000a,  2000b). 

Although  the  splittail  reared  in  the 
Sacramento  River  and/or  Yolo  Bypass 
are  likely  to  largely  avoid  the  CVP  and 
SWP  pumps,  in  the  absence  of  any 
consideration  of  the  splittail  in  the 
CALFED  process,  the  splittail's  status 
could  be  adversely  affected  by  program 
elements  to  increase  water  storage  in  the 
Central  Valley  upstream  of  the  Delta; 
.modify  Delta  hydrologic  patterns  to 
convey  additional  water  south,  and 
upgrade  and  maintain  Delta  levees. 
However,  as  noted  previously  CALFED 
has  an  explicit  goal  to  balance  the  water 
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supply  program  elements  with  these  the 
restoration  of  the  Bay-Delta  and 
tributary  ecosystems  and  recovery  of  the 
splittail  and  other  species.  Because 
achieving  the  diverse  goals  of  the 
program  is  iterative  and  subject  to 
annual  funding  by  diverse  agencies, 
CALFED  has  committed  to  maintaining 
balanced  implementation  of  the 
program  within  an  adaptive 
management  framework  (CALFED 
2000a,  2000b).  Within  this  framework  of 
implementation,  it  is  intended  that  the 
storage,  conveyance,  and  levee  program 
elements  would  only  be  implemented  in 
such  a  way  that  the  splittail's  status 
would  be  maintained  and  eventually 
improved  (CALFED  2000a,  2000b).  the 
restorative  components  of  CALFED  will 
positively  influence  the  status  of  the 
splittail;  these  are  the  Ecosystem 
Restoration  Program  (ERP),  the  Multi- 
Species  Conservation  Strategy  (MSCS,) 
and  the  Environmental  Water  Account 
(EWA)  (CALFED  2000a.  2000b). 
CALFED  has  identlHed  29  species 
enhancement  conservation  measures  for 
splittail  (CALFED  2000a,  2000b).  These 
measures  include  a  variety  of  actions 
consistent  with  our  conservation 
strategy. 

CALFED's  Ecosystem  Restoration 
Program  includes  the  development  and 
implementation  of  a  program  to  address 
flows  resulting  from  the  present 
operation  of  Federal,  State,  and  private 
water  development  projects,  entailing 
water  storage,  diversions  and  re- 
diversions,  releases,  export  and 
agricultural  return  flows  (CALFED 
2000a,  2000b).  This  includes  the 
development  of  a  methodology  for 
evaluating  Delta  flow  and 
hydrodynamic  patterns  and 
implementation  of  an  ecologically  based 
plan  to  restore  conditions  in  the  rivers 
and  sloughs  of  the  Delta  sufficient  to 
support  targets  for  the  restoration  of 
aquatic  resources,  including  splittail 
(CALFED  2000a,  2000b). 

The  EWA's  stated  purpose  is  to 
provide  benefits  to  threatened  or 
endangered  fish  without  causing 
additional  adverse  impacts  on  water 
deliveries  from  diversions  and  the  ^ 
export  facilities  (CALFED  2000a, 
2000b).  The  EWA,  not  analyzed  in  the 
February  1,  1999,  final  rule  (64  FR 
5963),  or  in  the  January  12,  2001,  notice 
(66  FR  2828),  purchases  water  from 
willing  sellers,  then  banks,  stores, 
transfers  and  releases  it  as  needed  to 
protect  fish  and  compensate  water  users 
(CALFED  2000a,  2000b).  The  EWA  has 
set  a  goal  of  acquiring  at  least  23,400  ha- 
m  (190.000  acre-feet)  of  water  each  year 
through  purchase's,  but  also  expects  to 
obtain  additional  23,400  ha-m  (190,000 
acre-feet)  of  water  on  average  each  year 


through  ad(  itional  pumping  at  times 
safe  for  fish  (CALFED  2000a,  2000b). 
Already  the  EWA  has  demonstrated 
some  success.  In  its  first  year,  the 
account  prt  vided  35,400  ha-m  (287,000 
acre-feet)  oi  water  for  environmental 
purposes  w  thout  reducing  allocations 
to  agricultu  -al  and  urban  users.  The 
EWA  thus  i  as  functioned  as  a 
mechanism  for  providing  for  improved 
Delta  condi  ions  for  splittail. 

A  review  bf  the  CALFED  ERP  projects 
shows  that  i  is  of  June  2002,  the  ERP  has 
funded:  58,:  100  acres  of  habitat  proposed 
for  protectiiin,  including  12.000  acres 
dedicated  t<i  wildlife  friendly 
agriculture  i  md  16,000  acres  of 
floodplain;  J9,000  acres  of  habitat- 
proposed  fo  r  restoration,  including 
9,500  acres  sf  shallow  water  tidal  and 
marsh  habit  it;  63  miles  of  upstream 
habitat  proj  osed  for  protection  and/or 
restoration;  93  miles  of  riparian  corridor 
proposed  fo  r  protection  and/or 
restoration;  72  fish  screens  accounting 
for  an  addit  onal  2,565  cfs  of  diversion 
capacity  scr5ened;  15  fish  ladders  and 
10  dam  rem  avals  to  provide  better 
upstream  passage;  31  projects  involving 
analysis  of  Environmental  water  and 
sediment  qi  ality;  18  projects  intended 
to  specifica  ly  address  nonnative 
invasive  sp«  cies;  and  75  projects 
supporting  ocal  watershed  stewardship 
and  environ  nental  education  (CALFED 
2002).  Clear  y  substantial  efforts  are 
underway  to  continue  to  restore' and 
develop  optimum  splittail  habitat. 

Full  impl  imentation  of  the  30  year 
program  wi  I  require  both  State  and 
Federal  funiing  and  is  expected  to 
require  botn  annual  appropriations  by 
Congress  arm  continued  funding  by  the 
State  of  Cali  Fomia.  To  date,  the  federal 
government  has  spent  over  $700  million 
on  CALFED  and  the  overall 
expenditure  s  for  the  first  3  years  of  the 
program  ex(  eeds  $2  billion;  all  of  which 
has  been  sp(  int  for  environmental 
restoration. 

CVPIA  He  bitat  Restoration:  The 
Central  Vail  ;y  Project  Improvement  Act 
(CVPIA)  (Pu  blic  Law  102-575)  signed 
October  30,  1992,  amends  previous 
authorizatio  is  of  the  Central  Valley 
Project  (CVI)  (16  U.S.C  695d-695j)  to 
include  fish  and  wildlife  protection, 
restoration,  md  mitigation  as  project 
purposes  hailing  equal  priority  with 
irrigation  ai  d  domestic  water  supply, 
and  fish  anc  wildlife  enhancement 
having  equa   priority  with  power 
generation.  Two  of  the  stated  purposes 
of  the  CVPlA  are  to  "protect,  restore, 
and  enhanc^  fish,  wildlife,  and 
associated  habitats  in  the  Central  Valley 
*   *   *  of  California"  and  "to  contribute 
to  the  State  of  California's  interim  and 
long-term  el  forts  to  protect  the  San 


Francisco  Bay-Sacramento-San  Joaquin 
Delta  Estuary."  We  also  note  that  the 
CVPIA  is  a  mitigative  effort  for  past 
impacts  of  the  CVP,  and  like  CALFED, 
is  a  multi-purpose  program  that,  at  full 
implementation,  will  include  both 
beneficial  ecosystem  restoration 
elements  as  well  as  water  supply,  water 
conveyance,  and  flood  control  projects, 
all  of  which  are  required  to  be 
implemented  in  a  manner  that  considers 
the  needs  of  the  environment,  rather 
than  just  maximizing  flood  control  and 
water  supply  and  delivery  which  was 
the  case  in  the  past. 

The  CVPIA  exists  as  a  multi-purpose 
(water  supply,  flood  protection,  and 
conservation)  program  with  significant 
ecosystem  restoration  and  enhancement 
elements  and  has  been  approved  by.  all 
the  affected  parties  including  the  FWS. 
It  is  well  into  its  implementation  phase 
and  is  fully  funded.  While  the  CVPIA  is 
not  meeting  the  expected  schedules,  the 
individual  actions  are  occurring 
generally  within  the  scope  of  their 
schedules.  The  CVPIA  has  identified  the 
plan  to  be  implemented,  as  well  as  the 
funding  level,  funding  soince,  and  other 
resources  necessary  to  implement  it.  In 
addition,  the  authorities,  and  the  legal, 
regulatory  and  procedural  requirements 
necessary  to  implement  the 
conservation  effort  have  been  identified. 
Finally  the  necessary  environmental 
reviews  and  consultations  have  been 
completed.  The  CVPIA  describes  the 
nature  and  extent  of  threats  being 
addressed,  and  addresses  the  threats  to 
the  splittail  through  its  tidal  and 
riparian  habitat  restoration  projects,  fish 
screen  projects,  environmental  water 
programs  and  numerous  other  programs. 
The  CVPIA's  conservation  objectives  are 
defined  in  terms  of  recovery  of  targeted 
species,  of  which  the  splittail  is  one, 
and  has  identified  the  steps  necessary  to 
implement  the  program.  The  program 
has  identified  and  employed 
quantifiable,  scientifically  valid 
parameters  to  demonstrate  achievement 
of  its  objectives  and  the  standards  by 
which  progress  is  to  be  measured.  The 
CVPIA  monitors  and  reports  on  progress 
towards  implementation  (based  on, 
compliance  with  the  implementation 
schedule)  and  effectiveness  (based  on 
evaluation  of  quantifiable  parameters)  of 
the  conservation  effort. 

Provisions  of  the  CVPIA  to  benefit 
fish  and  wildlife  habitat  include 
protection  and  restoration  of  natural 
channel,  riparian,  and  wetland  habitats 
(sections  3406(b)(1)  and  3406(d)). 
dedication  and  management  of  98,680 
ha-m  (800,000  ac-ft)  of  CVP  yield 
(section  3406(b)(2)),  acquisition  of 
additional  water  supplies  to  supplement 
the  amount  dedicated  (section 
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3406(b)(3)),  modification  of  CVP 
operations  (sections  3406(b)(1)  and  3406 
(b)(19)),  removal  of  fish  migration 
barriers  (sections  34Q6(b)(10)  and 
3406(b)(17)),  screening  of  water 
diversions  (section  3406(b)(21)),  and 
acquisition  of  land  and  associated  water 
rights  (section  3408(h)),  among  others. 
Funding  sources  for  CVPIA  mitigation 
and  restoration  actions  include  the 
CVPIA  Restoration  Fund;  State  funds 
provided  to  meet  CVPIA  cost  share 
requirements;  and  additional  Federal 
funds  appropriated  by  Congress. 

Two  programs,  the  CVP  Conservation 
Program,  and  the  CVPIA  Habitat 
Restoration  Program,  were  created  to 
proactively  restore  and  improve  the 
Central  Valley  environment  that  was  or 
is  be^ng  impac  ed  by  the  operations  of 
the  CVP.  These  two  programs  have 
provided  funding  to  a  number  of 
projects  which  collectively  would 
double  the  acres  of  riparian  forest  on  the 
Sacramento  River  (ft-ora  approximately 
8,093  ha  (20,000  ac)  to  16,188  ha 
(40,000  ac))  and  to  contribute  to  the 
recovery  of  threatened  and  endangered 
species  (Carlton  2003  in  prep.). 
Combined  efforts  of  Federal,  state,  and 
nonprofit  partnerships  have  reforested 
almost  1,619  ha  (4000  ac)  between  Red 
Bluff  and  Colusa  during  the  last  15  years 
(Carlton  2003  in  prep.).  Riparian  forest 
restoration  would,  over  time,  also 
increase  the  amount  of  large  woody   • 
debris  habitat  available  to  splittail. 

Section  3406(b)(2)  of  the  CVPIA 
dedicates  98,680  ha-m  (800,000  ac-ft)  of 
CVP  yield  annually  to  implement  fish, 
wildlife,  and  habitat  restoration,  and  to 
help  federally  listed  species.  A  portion 
of  the  98,680  ha-m  (800,000  ac-ft) 
identified  in  the  CVPIA  may  be  used  to 
meet  the  Department  of  the  Interior's 
obligations  under  the  Bay-Delta  Accord 
(discussed  below).  The  rest  of  the  water 
can  be  used  for  instream  flows, 
additional  Delta  outflow,  and  the  other 
purposes  of  the  CVPIA.  Management  of 
dedicated,  supplemental,  and 
reoperated  CVP  yield  will  benefit 
splittail  when  water  releases  are  made  at 
times  and  locations  that  coincide  with 
splittail  spawning  and  rearing,  and  in 
such  a  manner  that  the  releases  are 
adequate  to  flood  vegetated  areas 
adjacent  to  stream  channels.  The 
provisions  of  section  3406(b)(2)  are  to  be 
implemented  for  five  years  and  involve 
not  only  upstream  actions  but  also 
actions  in  the  Delta  which  may  benefit 
splittail. 

Other  Habitat  Restoration  Projects: 
Ecosystem  restoration  efforts  have  been 
undertaken  within  the  splittail's  range. 
USACE  began  implementation  of  an 
ecosystem  restoration  project  on 
Prospect  Island  in  the  northwestern 


Delta  in  2001  (Coastal  America  2000). 
The  project  is  likely  to  result  in  the 
restoration  of  approximately  243  ha  (600 
ac)  of  open  water,  134  ha  (330  ac)  of 
tidal  emergent  marsh,  and  95  ha  (235  ac) 
of  mud  flat  within  Prospect  Island's 
approximately  486  ha  (1,200  ac) 
interior.  These  may  represent  habitat 
enhancements  for  splittail. 

Restoration  efforts  have  been 
undertaken  at  the  Cosumnes  River 
Reserve  under  management  by  the 
Bureau  of  Land  Management  (BLM), 
The  Nature  Conservancy,  and  a  number 
of  other  agencies  and  private 
organizations  (The  Nature  Conservancy 
2002a).  Restoration  activities  that 
benefit  splittail  include  riparian 
enhancement  and  intentional  breaching 
of  levees  to  restore  floodplain  function. 
Restoration  is  ongoing  and  splittail  are 
likely  to  benefit  from  any  efforts,  as  the 
area  has  also  been  described  as  among 
the  most  important  floodplain  habitats 
still  available  to  the  species  (Moyle  et  al. 
2001). 

CDVVTl  has  also  completed  an 
ecosystem  restoration  on  Decker  Island, 
located  on  the  Sacramento  River, 
adjoining  Sherman  Island  near  the 
confluence  with  the  San  Joaquin  River 
(CDWR  1998).  The  project  has  restored 
approximately  4.45  ha  (11  ac)  of  shallow 
water  habitat  that  is  likely  to  be  utilized 
by  the  splittail.  The  California 
Department  of  Transportation  has 
committed  to  restore  190  ha  (470  ac)  of 
tidal  marshes  within  the  range  of 
splittail  for  the  benefit  of  splittail  as 
compensation  for  impacts  resulting  from 
the  construction  of  the  Benicia  Martinez 
New  Bridge  (USFWS  2003a). 

USACE  and  CDFG  are  currently  in  the 
final  stages  of  planning  the  Na:pa  River 
Salt  Marsh  Restoration  Project  (USFWS 
20Q3b).  Approximately  1,262  ha  (3,120 
ac)  of  diked  salt  ponds  would  be 
restored  to  tidal  marshes  usable  by 
splittail. 

The  44  ha  (109  ac)  Kimball  Island 
Mitigation  Bank  reestablished  riverine 
aquatic  bed,  riparian  forest,  shaded 
riverine  aquatic,  and  tidal  marsh  habitat 
at  the  mouth  of  the  Delta  usable  by 
splittail  (Wildlands,  Inc.  2002). 

In  early  2002,  out  Sacramento  River 
National  Wildlife  Refuge  Complex 
(SNWRC)  began  implementation  of  the 
Environmental  Assessment  for  Proposed 
Restoration  Activities  on  the 
Sacramento  River  National  Wildlife 
Refuge.  The  restoration  activities  will 
result  in  the  reestablishment  or 
enhancement  of  approximately  960  ha 
(2,372  ac)  of  land  on  11  units  or 
subunits  of  the  SNWRC.  Restoration  and 
enhancement  will  involve  the  removal 
of  crops,  orchards,  and  related 
infrastructure  (pumping  units,  bams, 


sheds,  etc.)  followed  by  replacement 
with  native  vegetation  appropriate  to 
each  site  (USFWS  2002a).  A  portion  of 
these  actions  are  expected  to  benefit  - 
splittail  through  the  improvement  of 
vegetative  conditions  on  floodplains 
and  the  eventual  creation  of  large 
woody  debris  (via  riparian  tree  mortality 
and  entrainment). 

The  Vic  Fazio  Yolo  Bypass  Wildlife 
Area  (Wildlife  Area),  located  within  the 
Yolo  Bypass,  will  increase  in  size  from 
its  ciurent  approximately  1.497  ha 
(3,700  ac)  to  approximately  5,261  ha 
(13,000  ac)  (The  Nature  Conservancy 
2002b).  This  increase  was  not  analyzed 
in  the  February  1, 1999,  final  rule  (64 
FR  5963),  or  in  the  January  12,  2001, 
notice  (66  FR  2828).  Though  the 
Wildlife  Area  does  contain  entrainment 
hazards,  and  is  located  along  the 
slightly  less  infrequently  inimdated 
western  edge  of  the  Yolo  Bypass,  it  will 
incorporate  opportunities  to  restore  the 
lower  reaches  of  Putah  Creek.  The 
added  area  may  cillow  restorations  to 
proceed  that  benefit  splittail  to  a  greater 
degree  than  possible  with  the  current 
shorebird  and  waterfowl-intensive  . 
management  regime.  * 

Other  State  efforts  may  contain 
actions  beneficial  to  the  splittail  which 
were  not  analyzed  in  the  February  1 , 
1999,  final  rule  (64  FR  5963),  or  in  the 
January  12,  2001,  notice  (66  FR  2828). 
Assembly  Bill  (AB)  360.  the  State  Delta 
Flood  Protection  Act,  has  a  primary 
purpose  of  strengthening  Delta  levees 
with  various  "hard"  measures, 
including  riprap.  Habitat  restoration 
components  of  AB  360,  more  properly 
considered  mitigation  for  conciurent 
State  projects'  impacts  to  aquatic  and 
terrestrial  ecosystems  in  the  Delta  do 
require  improvement  rather  than  a  strict 
mitigation  approach  which  results  in  an 
increased  habitat  benefit  and  a  net 
increase  in  habitat.  The  State  Senate  Bill 
(SB)  1086-funded  Sacramento  River 
Conservation  Area  is  an.interagency 
group  chartered  to^promote  and  guide 
protection  and  enhancement  of  riparian 
resources  and  fluvial  function  the  reach 
of  the  lower  Sacramento  River  between 
Red  Bluff  and  Colusa.  The  Nature 
Conservancy,  working  with  the 
Sacramento  River  Conservation  Area 
and  local  stakeholders,  has  acquired 
appreciable  amounts  of  land  for 
restoration.  This  and  other  futiue 
Sacramento  River  Conservation  Area 
actions  may  be  beneficial  to  splittail. 

Conclusion:  The  loss  of  spawning  and 
rearing  habitat  remains  a  potential 
threat  the  splittail.  However,  the 
implementation  and  magnitude  of  the 
CALFED,  and  CVPIA  programs,  and 
other  habitat  restoration  activities, 
which  focus  on  the  restoration  of 
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habitats  which  directly  and  indirectly 
benefit  splittail  go  far  beyond  any 
forseeable  habitat  losses  (particularly  in 
the  context  of  the  state's  Environmental 
Quality  Act  (CEQA)  which  explicitly 
requires  mitigation  for  habitat  loss.  The 
overall  effect  of  such  habitat  restoration 
activities  is  also  expected  to  continue  to 
be  beneficial  for  splittail  at  present  and 
into  the  foreseeable  future. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  We  believe  that 
overutilization  [i.e.,  recreational  and 
conunercial  harvest)  is  not  a  factor 
affecting  the  splittail.  As  noted  in  the 
January  6, 1994,  proposed  rule  (59  FR 
862)  and  the  1999  final  rule  (64  FR 
5963),  some  scientific  collecting  is 
conducted  for  splittail,  but  these 
activities  do  not  adversely  affect  the 
species.  In  addition,  striped  bass  anglers 
report  occasional  use  of  splittail  as  bait, 
but  we  think  this  usage  has  little  affect 
on  the  species. 

In  the  January  6, 1994,  proposed  rule, 
and  the  1999  final  rule,  we  also  noted 
that  the  small  splittail  fishery  (Daniels 
and  Moyle  1983;  Caywood  1974)  was 
poorly  documented  and  that  no 
evidence  suggested  it  was  a  threat  to 
splittail.  At  present,  we  do  not  consider 
the  threat  of  recreational  fishing  to  be 
significant.  Baxter  (2001b)  analyzed 
1999  and  2000  creel  census  data  from 
the  Sacramento  River  from  Garcia  Bend 
to  Redding.  Monthly  catch  amounted  to 
103  and  232  splittail,  respectively. 
However,  no  abundance  indices  were 
calcidated  by  any  agency,  organization, 
or  individu^  from  these  data,  as  they 
foil  to  meet  the  criteria  established  by 
Meng  and  Moyle  (1995)  and  are 
generally  considered  inadequate  to  the 
task  of  quantifying  splittail  abundance. 

The  largest  splittau  are  the  first  to 
engage  in  the  spawning  migration 
(Caywood  1974;  Moyle  et  al.  2001).  The 
early  season  fishery ^thus  targets  and 
removes  females  with  high  reproductive 
potential.  The  effect  of  this  fishery  in 
the  Sacramento  River  may  be  relatively 
greater  in  dry  years,  vrhen  splittail 
spawning  is  largely  confined  to  river 
margiDS.  However,  at  present,  there  is 
no  evidence  of  any  trend  in  the 
available  data  suggesting  that  larger  fish 
are  being  removed  from  the  population 
or  that  the  size  structure  of  the 
population  have  been  altered  by  this  or 
otba  fisheries. 

C.  Disease  orpredation.  In  our  1994 
pn}iK>sed  rule  we  indicated  that  this 
factor  was  not  applicable  to  splittail  (59 
FR  862).  Since  that  time,  we  have 
questioned  whether  that  disease  may  be 
a  threat  due  to  bigh  incidences  of  adult 
splittail  in  poor  health  being  captured  in 
the  State  and  Fedoal  water  project 


facilities  in  |he  south  Delta.  The  south 
Delta  is  don  inated  by  water  from  the 
San  Joaquin  River,  where  pesticides 
[e.g.,  chlorpyrifos,  carbofuran,  and 
diazinon),  silts  {e.g.,  sodium  sulfates), 
trace  elements  (boron  and  selenium), 
and  high  ie\jels  of  total  dissolved  solids 
are  prevalent  in  agricultural  runoff  (59 
FR  862,  64  HK  5963).  We  are  unwilling 
to  dismiss  tMe  potential  that  disease  is 
related  to  the  presence  of  environmental 
contaminants.  Of  specific  concern  are 
the  threats  ppsed  by  metals,  mercury, 
selenium,  and  pesticides.  We  speculate 
that  there  is  pome  possibility  that 
disease  in  splittail  could  be  a  function 
of  increased.contaminant  loading  and 
subsequent  munime  system  depression. 
However,  ometting  this  concern  is 
information  ffoimd  in  the  White  Paper 
(Moyle  et  a/J2001)  indicating  that 
disease  and  parasite  infestation  may  be 
a  natural  function  related  to  the  heavy 
cost  of  migration  and  spawning.  Post- 
spawn  adulti splittail,  and  male  fish  in 
particular,  aie  substantially  weakened 
when  outmiirating.  We  have  considered 
whether  sel^iiun  exposure  can 
reasonably  be  expected  to  exacerbate 
this  conditicm.  No  research  is  known  to 
be  conducted  on  disease  occurrence  in 
splittail;  the  [only  information  we  found 
on  disease  in  splittail  was  in  the  White 
Paper  (Moylt  et  al.  2001).  Therefore, 
given  the  law  of  available  information, 
we  are  imabje  to  determine  that  splittail 
are  impactea  by  disease. 

In  the  past,  we  have  considered   , 
threats  of  pr(  dation  to  be  minor  because 
striped  bass  lad  coexisted  with  splittail 
for  decades  i  nd  because  CDFG  had 
forgone  hate  lery  rearing  and  release  of 
striped  bass  59  FR  862,  64  FR  5963). 
We  have  det  irmined  that  predation  may 
be  a  minor  ft  ctor  in  the  decline  of  the 
splittail.  Additionally.  CALFED 
includes  numerous  studies  on  the 
threats  posed  by  predators  (CALFED 
2000a,  2000tt)  (see  Factor  A  for  a 
discussion  of  CALFED). 

D.  The  inadequacy  of  existing 
regulatory  nmchanisms.  In  the  past  (59 
FR  682,  64  FB  5963),  we  did  not 
consider  the  isuite  of  available  regulatory 
mechanismsko  be  adequate  to  protect 
the  splittail.  iOur  primary  concerns 
involved  the' likelihood  that  the  CVPIA. 
the  Bay-Delt*  Accord  and  CALFED, 
though  not  regulatory  programs,  would 
be  sufficientjto  control  water  movement 
in  a  way  that  would  protect  splittail.  At 
that  time,  the  funding  and 
implementation  of  the  Bay-Delta  Accord 
and  CALFEI  had  just  begun,  and  it  was 
too  early  to  1  now  if  their  funding  and 
implemental  on  would  continue.  We 
now  believe  Jiat  progress  to  date 
indicates  tha  I  these  mechanisms  are 
likely  to  alio  w  effective  management  of 


water  for  the  benefit  of  splittail.  In 
addition,  we  believe  that  some  benefits 
will  accrue  from  efforts  associated  with 
these  programs  [see  Factor  A  above  for 
a  discussion  on  CALFED  and  the 
CVPIA). 

We  also  note  that  splittail's  habitat, 
the  loss  of  which  constitutes  the  single 
largest  threat  to  the  species,  is  protected 
by  the  State  under  CEQA  and  by  state 
statutes  specific  to  Delta  levees  which 
protect  levee  habitat.  Finally,  plittail  are 
listed  as  a  Species  of  Special  Concern 
requiring  special  considerations  for 
mitigation  and  protection  under  CEQA. 

To  the  extent  that  projects  may 
sometimes  be  constructed  without 
proper  authorization  imder  section  10  of 
the  Rivers  and  Harbors  Act  and  section 
404  of  the  Clean  Water  Act,  this  could 
result  in  threats  to  the  splittail. 
Implementation  of  the  unpermitted 
projects  could  have  negative  effects  on 
near-shore  splittail  habitat  similar  to 
those  described  imder  Factor  A  ,  and 
would  not  necessarily  iaclude 
mitigative  features. 

In  siunmary,  there  is  a  slight  potential 
that  some  residual  threats  still  face 
splittail  due  to  of  inadequate 
application  or  enforcement  of  RHA  and 
CWA  regulatory  mechanisms.  However, 
we  have  been  imable  to  document  these 
threats  in  other  than  the  most  nebulous 
and  anecdotal  manner.  Notwithstanding 
this  potential,  as  the  CALFED  program 
is  designed  to  improve  habitat  for  the 
splittail  as  well  as  offset  any  adverse 
effects  of  its  own  actions  and  provide 
for  recovery  of  a  number  of  species 
including  splittail.  we  believe  it 
ameliorates  the  bulk  of  the  minor  threats 
associated  with  this  factor. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  In  our 
past  rules  and  notices  concerning  the 
splittail  (59  FR  682,  64  FR  5963,  66  FR 
2828),  we  identified  the  risk  of  drought, 
invasive  species  (including  interference 
in  CVP  and  SWF  salvage  operations  by 
the  introduced  Chinese  mitten  crab 
[Eriocheir  sinensis)),  detrimental  flood 
bypass  operations,  the  lack  of  screened 
water  diversions,  poor  water  quality  and 
environmental  contaminants  including 
mercury,  selenium  and  pesticides, 
bioaccumulation  of  seleniiun  in  the 
introduced  Asiatic  clam  (Potamocorbula 
amurensis)  as  threatening  the  splittail. 
These  topics  and  our  cxurent  viewpoint 
of  their  e^ect  on  the  splittail  are  further 
discussed  below. 

Drought:  The  variability  of 
California's  Mediterranean  climate  is 
not  a  threat  to  the  species;  it  represents 
a  baseline  condition.  This  climate, 
however,  may  exacerbate  the  effects  of 
the  threats  discussed  above.  Since  the 
proposal  to  list  the  splittail,  California 
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has  had  relatively  wet  hydrologic 
conditions  that  benefit  fish  species, 
though  water  year  2001  was  below 
normal.  Because  the  splittail  is  a 
floodplain  adapted  species,  a  dramatic 
decline  in  abundance  was  observed 
during  the  1987  to  1992  drought. 
Similarly,  abundance  peaks  during 
years  when  there  is  extensive  floodplain 
inundations,  and  of  the  Yolo  and  Sutter 
bypasses  in  particular  (Sommer  et  al. 
1997)  [see  below  for  a  discussion  of 
Yolo  and  Sutter  bypasses).  When 
another  drought  occurs,  splittail  indices 
will  again  invariably  drop.  We  have 
speculated  the  drought  cycle  may  at 
some  point  stress  the  species  to 
extinction  if  populations  are  too 
depressed.  However,  we  have  no  direct 
evidence  this  is  the  case,  and  in  the 
context  of  the  significant  habitat 
improvements  being  undertaken,  are  far 
less  concerned  that  populations  will  fall 
to  levels  that  makes  this  a  concern. 

Invasive  species:  Chinese  mitten  crabs 
[Eriocheir  sinensis)  could  reach 
concentrations  sufficient  to 
intermittently  impede  the  operation  of 
fish  screens  and  salvage  facilities,  thus 
reducing  the  effectiveness  of  splittail 
salvage  and  repatriation  efforts.  Since 
the  January  12,  2001,  notice  (66  FR 
2828),  USER  has  installed  a  device, 
known  as  Crabzilla,  to  remove  the 
Chinese  mitten  crab  from  their  CVP  fish 
salvage  facilities.  In  addition,  Chinese 
mitten  crabs  have  not  appeared  in  large 
numbers  at  either  of  the  fish  salvage 
facilities  in  recent  years.  Therefore,  the 
Chinese  mitten  crab  does  not  appear  to 
be  a  current  threat  to  splittail,  as  they 
have  not  appeared  in  large  numbers  at 
the  fish  salvage  facilities  and  those  that 
do  are  efficiently  removed  and 
destroyed  before  they  are  able  to  clog 
the  pipes  and  intakes  at  the  fish  salvage 
facilities. 

Of  some  concern  is  the  presence  of 
Brazilian  pondweed  [Egeria  densa]  and 
water  hyacinth  [Eichhomia  crassipes], 
both  of  which  tend  to  form  dense  near- 
shore  and  slough-wide  mats  of 
vegetation  which  serves  as  a  retreat, 
foraging,  and  ambush  site  for  splittail 
predators  and  which  may  divert 
upstresun-  and  downstream-migrating 
splittail  into  channels  rather  than  the 
more-productive  bankside  habitat 
(Moyle  et  al.  2001  in  prep).  The 
California  Department  of  Boating  and 
Waterways  (CDBW)  and  the  United 
States  Department  of  Agriculture 
(USDA)  Agricultural  Research  Service 
(ARS)  are  presently  and  have  been  for 
at  least  10  years,  engaged  in  a  program 
to  control  these  invasive  plant  species. 
To  date,  the  control  effort  has  not  had 
a  measureable  effect  on  splittail. 


CALFED  includes  numerous  studies 
on  the  threats  of  non-native  competitors 
(CALFED  2000a,  2000b)(see  Factor  A  for 
a  discussion  of  CALFED). 

Detrimental  flood  by^jass  operations: 
It  has  been  documented  that  splittail 
make  use  of  the  Sutter  Bypass,  and 
particularly  heavy  use  of  the  Yolo 
Bypass  for  spawning  under  certain 
hydrologic  conditions  and  that  the 
shallow,  vegetated  waters  provide 
excellent  rearing  conditions  for  juvenile 
fish  (Sommer  et  al.  1997,  2001a,  2001b). 
The  bypasses  are  primarily  flood  control 
facilities  and  secondarily  agricultural 
lands,  and  are  passively  operated  as 
such.  Splittail  using  the  bypasses  are 
subject  to  many  of  the  same  threats 
found  elsewhere,  such  as  habitat  loss, 
environmental  contamination,  harmful 
reservoir  operations,  pesticide  loading, 
competition  with  and  predation  by  non- 
natiye  fish,  etc. 

The  flood  bypasses  are  only  flooded 
when  flows  in  the  Sacramento  River 
reach  a  certain  level.  This  inundation 
tends  to  occur  at  the  correct  time  of  year 
for  splittail  spawning,  but  may  be 
reduced  in  frequency  and  diu'ation 
(Yates  2001),  with  direct  implications 
for  splittail  spawning.  This  constitutes  a 
threat  in  that  adult  fish,  having  migrated 
to  suitable  spawning  habitats  on  a 
floodplain,  could  be  denied  the 
opportunity  to  spawn.  In  those  cases 
where  adult  splittail  have  successfully 
spawned,  the  resulting  eggs  or  larvae 
could  become  trapped  and  killed. 
Insufficient  floodplain  inundation  could 
also  force  egress  of  juvenile  splittail 
before  they  have  attained  a  size  and 
swimming  ability  sufficient  to  avoid 
predation. 

Since  the  publication  of  our  January 
12,  2001,  notice  (66  FR  2828).  we  have 
determined,  based  on  consideration  of 
scientific  data  and  information  provided 
by  the  public,  that  the  Yolo  and  Sutter 
bypasses  are  not,  in  and  of  themselves, 
a  threat  to  the  splittail.  A  threat  is  that 
which,  if  removed,  will  result  in 
improvements  in  a  species'  status.  The 
removal  of  the  Yolo  and  Sutter  bypasses 
would  be  highly  detrimental  to  the 
splittail,  as  the  bypasses  constitute  a 
substantial  portion  of  the  species 
available  spawning  habitat.  We  agree 
that  the  bypasses  are  presently 
important  to  the  splittail  when 
inundated  and  that  they  produce  more 
fish  than  they  harm.  The  bypasses  likely 
have  helped  this  resilient  species  to 
persist  through  over  a  century  of  largely 
uiunitigated  habitat  destruction. 

CALFED's  ERP  includes  the 
development  of  a  program  to  eliminate 
fish  stranding  in  the  Sacramento, 
Feather,  and  Yuba  rivers  and  the  Colusa 
Basin  Drain  and  Sutter  Bypass  in  the 


active  stream  chaimels.  floodplains, 
shallow  ponds,  and  borrow  areas 
(CALFED  2000a,  2000b)  (see  Factor  A 
for  a  discussion  of  CALFED).  In 
addition,  the  program  will  conduct 
instream  flow  stijdies  to  determine  the 
flows  necessary  to  support  all  life  stages 
of  anadromous  and  estuarine  fish 
species,  including  splittail  (CALFED 
2000a,  2000b). 

Entrainment  as  a  result  of  water 
diversions:  We  conclude  that  diversion 
of  water  from  any  river  or  stream  or 
other  water  course  that  results  in  the 
entrairunent,  injury  or  death  of 
Sacramento  splittail,  including 
stranding  of  eggs,  larvae,  juveniles  or 
adults;  or  diversions  and  subsequent 
runoff  that  results  in  the  degradation  of 
waters  containing  splittail  is  no  longer 
a  threat  to  splittail.  Entrairunent  of 
splittail  at  diversions  is  reduced  if  fish 
screens  are  installed  at  diversions  in 
splittail  habitat  areas.  Two  programs 
implemented  under  CVPIA,  particularly 
the  Anadromous  Fish  Restoration 
Program  (AFRP)  and  allied  Anadromous 
Fish  Screen  Program  (AFSP),  which 
were  not  analyzed  in  the  January  12, 
2001,  notice  (66  FR  2828),  have  had  a 
net  benefit  to  the  splittail.  Removal  of 
migration  barriers  and  placement  of  fish 
screens  on  water  diversions  is  ongoing 
under  the  AFRP  and  AFSP,  and  several 
actions  with  adjunct  benefits  to  splittail 
have  been  completed.  Removal  of 
migration  barrrers  can  provide 
additional  splittail  habitat  where 
potential  habitat  is  blocked,  and 
entrairunent  of  splittail  at  diversions  can 
be  reduced  if  fish  screens  are  installed 
.  in  splittail  habitat  areas.  Though  many 
small  diversions  remain  unscreened, 
approximately  95  percent  of  water 
armually  diverted  has  been  or  is  in  the 
process  of  being  screened,  including  all 
water  diversions  greater  than  40  cubic 
feet  per  second,  and  many  of  the 
remaining  unscreened  diversions  are 
small  and  intermittently  operated 
(O'Leary  2003  pers.  conun.).  CALFED's 
Ecosystem  Restoration  Program  includes 
a  program  to  consolidate  and  screen  the 
remaining  small  agricultiual  diversions 
in  the  Delta,  and  the  Sacramento  and 
San  Joaquin  rivers.  The  NOAA  Fisheries 
Restoration  Center  has  also  begiui  to 
fund  small  fish  screen  projects  in  the 
Sacramento  River  within  the  range  of 
the  splittail.  This  represents  a  near-total 
reduction  in  the  threat  of  entrainment  in 
unscreened  diversions  to  the  splittail, 
and  thus  removal  of  the  threat. 

Water  quality  and  environmental 
contaminants:  Metals  such  as  copper, 
zinc  and  cadmiiun  (Environmental 
Protection  Agency  (EPA)  1976)  can  be 
directly  toxic  to  fish,  and  presumably  to 
splittail,  especially  in  their  sensitive 
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larval  stages,  with  the  effects 
particularly  deleterious  near  inputs  of 
acid  mine  drainage  within  the 
Sacramento  River  watershed  and  in  the 
vicinity  of  highly  industrialized  near- 
shore  areas  of  the  lower  San  Francisco 
Bay  Estuary.  These  metals  damage  gills 
and  alter  liver  and  nervous  system 
functions  causing  death,  behavioral 
changes,  and  reduced  growth  and 
reproduction  (EPA  1976).  These  metals 
can  have  the  same  effects  on  food  items 
of  the  splittail,  reducing  their  prey  base 
and  placing  additional  stress  on  the 
splittail  (EPA  1976).  However,  we  are 
not  aware  of  any  evidence  suggesting 
that  splittail  are  at  any  higher  risk  of 
suffering  direct  or  indirect  adverse 
effects  from  metals  exposure  than  other 
fish  species  within  the  Sacramento 
River  and  San  Francisco  Bay  estuary 
systems.  For  all  such  species,  the 
potential  for  §t  least  periodic  adverse 
impacts  from  exposure  to  metals  is  of 
substantive  concern,  but  poorly 
understood. 

Three  other  potential  contaminant 
threats  are  of  concern  specifically  with 
respect  to  the  splittail:  (1)  mercury;  (2) 
selenium;  and  (3)  pesticides  (persistent 
organochlorines  and  currently  used 
organophosphates).  In  part,  these 
contaminant  threats  are  of  concern 
because  they  may  be  focused,  to  varying 
degrees,  on  habitat  features  and 
biological  characteristics  tentatively 
identified  as  particularly  relevant  to 
splittail  conservation  (Moyle  et  al. 
2001). 

Recent  analytical  data  indicate  that 
mercury  concentrations  in  aquatic  biota 
in  the  San  Joaquin  River  are  exceeding 
screening  thresholds  and  may  pose 
ecological  and  hiunan  health  risks 
(Davis  et  al.,  2000).  A  benthic-foraging, 
longer-lived  fish  such  as  splittail  would 
be  likely  to  acquire  higher  and  more 
toxic  levels  of  whole  body  mercury 
concentration.  We  are  concerned  the 
combined  data  from  these  monitoring 
and  research  efforts  may  indicate  that 
mercury  in  the  San  Joaquin  River  poses 
a  threat  to  ecologicaJ  health  in  general, 
and  the  splittail,  as  a  benthic  forager,  in 
particular.  Some  findings  have  linked 
elevated  mercury  to  the  Consumnes  and 
Yolo  Bypass  (Slotten  et  al.  2000),  which 
are  both  primary  spawning  areas  for 
splittail  (Moyle  et  al.  2001). 
Furthermore,  the  Yolo  Bypass  may  be 
■  hydrologically  connected  to  Suisun 
Marsh,  the  likely  core  rearing  area  for 
splittail  (Moyle  etal.  2001).  Suchanek  et 
al.  (2000)  is  investigating  the  role  of 
wetland  restoration  involving  re- 
flooding  of  merciu7-contaminated  soils. 

Significant  exposure  to  selenium 
could  potentially  pose  a  threat  to 
splittail  throughout  much  of  its  range, 


including  t^e  Yolo  Bypass.  Recent 
samples  of  splittail  from  Montezuma 
Slough  coll^ed  by  USGS  scientists 
(Stewart  et  bl.  2000,  Stewart  et  al. 
unpubl.  dale)  have  revealed  elevated 
muscle  selenium  concentrations  ranging 
as  high  as  4|to  5  mg/kg  (5  ppm),  and 
liver  concentrations  ranging  as  high  as 
20  mg/kg  (2J0  ppm).  The  relationship 
between  th«  bioaccumulation  of 
selenium  in  the  Asiatic  clam  and  its 
predation  by  splittail  could  become 
significant  m  the  near-term  future 
because  thaclam,  via  its  predation  on 
typical  splittail  prey  items  such  as 
estucu-ine  cqpepods  [Eurytemora  affinis, 
and  Acartia  spp.)  (Kimmerer  and 
Penalva  20(  0),  is  creating  conditions 
that  promot  es  increasing  reliance  of 
splittail  on  he  clam  as  an  alternate  food 
soiuce  (Fey  er  and  Matem  2000).  Thus, 
a  potential  i  cenario  for  the  future  is 
greater  relia  nee  of  splittail  on  Asiatic 
clams  as  a  f  )od  supply  and  possibly 
further  incr  jases  of  selenium 
concentratii  ins  in  both  Asiatic  clams 
and  splittai  ..Selenium  threats  to 
splittail  are  not  confined  to  the  Yolo 
Bypass/Sui!  un  Marsh  systems.  We 
speculate  tl  at  when  splittail  are 
exposed  to '  his  level  of  selenium,  there 
is  potential  |that  a  reduction  in 
reproductiyte  performance  will  occur, 
which  would  then  result  in  poor  post- 
hatch  surviyorship.  This  means  that  less 
splittail  yot|ng  would  be  able  to  recruit 
to  adulthood.  There  are  1998  splittail 
data  which  confirm  that  these  fish  are 
being  exposed  to  harmful  levels  of 
seleniiun  in)  their  range  along  the  San 
Joaquin  Riv^r. 

Splittail  abparently  experience 
substantial  )ost-spawning  stress,  and 
are  subject  1  a  substantial  stress  diuing 
salvage  operations  at  the  State  and 
Federal  pui^ping  facilities.  In  addition 
to  weakenii  g  the  immune  defenses  of 
fish  and  wi]  dlife,  excessive 
envirorunen  tal  selenium  can  also  trigger 
pathogen  ai  d  toxin  challenges  that 
would  not  0  therwise  have  occiured.  At 
this  point,  \  re  have  no  direct 
information)  on  the  potential  effects  of 
selenium  with  respect  to  splittail. 
However  w(  i  have  considered  the 
selenium-m  sdiated  vulnerability  to  non- 
chemical  sti  essors  when  assessing  the 
threats  pres  mted  by  exposure  of  ' 
splittail  to  s  jlenium. 

Several  of  the  pesticides  present  in 
the  rivers  oi  the  Central  Valley  have 
been  docuni  ented  to  have  adverse 
effects  on  ai  imal  life.  However,  we  have 
no  direct  ev  dence  that  pesticides  are  a 
pervasive  tli  reat  to  the  splittail 
throughout  ts  range.  If  there  is  a  threat 
it  may  be  re  atively  greater  in  the 
bypasses  due  to  the  large  amount  of     - 
spawning  ai  id  early  rearing  that  occurs 


there  in  wet  years.  All  major  rivers  that 
are  tributary  to  the  Estuary  are"  exposed 
to  large  volumes  of  agricultural  and 
industrial  chemicals  that  are  applied  in 
the  Central  Valley  watershed  (Nichols  et 
al.  1986)  as  agricultinal  chemicals  and 
their  residues,  as  well  as  chemicals 
originating  in  lu-ban  ninoff  find  their 
way  into  the  rivers  and  estuary. 

In  addition,  re-flooding  of  the  Sutter 
and  Yolo  Bypasses  and  the  use  of  other 
flooded  agricultural  lands  by  splittail  for 
spawning  can  result  in  agricultural- 
related  chemical  exposures  depending 
on  the  circumstances. 

Toxicology  studies  of  rice  field 
irrigation  drain  water  of  the  Colusa 
Basin  Drainage  Canal  have  documented 
significant  toxicity  of  drain  water  to 
striped  bass  [Morone  saxatilis)  embryos 
and  larvae,  Oryzias  latipes  larvae  (in  the 
Cyprinodontidae  family),  and  opossum 
shrimp,  which  is  the  major  food 
organism  of  striped  bass  larvae  and 
juveniles  (Bailey  et  al.  1991),  as  well  as 
all  age  classes  of  splittail.  This  drainage 
canal  flows  into  the  Sacramento  River 
just  north  of  the  City  of  Sacramento.  The 
majority  of  drain  water  samples 
collected  during  April  and  May  1990 
were  acutely  toxic  to  striped  bass  larvae 
(96  hour  exposvu-es);  this  was  the  third 
consecutive  year  rice  irrigation  drain 
water  from  the  Colusa  Basin  was  acutely 
toxic  (Bailey  et  al.  1991).  Splittail  may 
be  similarly  affected  by  agricultiual  and 
industrial  chemical  rimoff,  particularly, 
because  like  striped  bass,  adults  migrate 
upriver  to  spawn  and  young  rear  lipriver 
until  waters  recede  in  late  spring. 

While  we  have  considered  these 
contaminants  as  possible  threats  to  the 
splittail,  it  must  also  be  noted  that  we 
have  no  information  on  the  splittail 's 
thresholds  for  metals  and  pesticides.  We 
are  imwilling  to  accept  the  use  of  a 
surrogate  species  to  determine 
acceptable  thresholds  for  splittail.  While 
there  are  abundant  non-native  cyprinids 
available  (fathead  minnows  [Pimephales 
promelas]  and  golden  shiners 
[Notemigonus  crysoleucas]),  we  assert 
the  splittail  is  behaviorally  unlike  these 
non-native  fishes  and  most  likely 
physiologically  distinct  from  them  as 
well.  Further,  potential  sinrogate  native 
cyprinids  (hardhead  [Mylopharodon 
conocephalus],  blackfish  [Otthodon 
microlepidotus],  pikeminnow 
[Ptychocheilus  gmndis])  are  piscivorous 
(fish-eating)  when  adults,  and  therefore 
likely  distinct  from  splittail.  Splittail 
may  have  its  closest  relative  in  the 
Rhinichthys  complex  (speckled  dace 
[Rhinichthys  osculus]  and  others)  but 
use  of  these  diminutive,  short-lived, 
small-stream  species  would  be  similarly 
unadvisable.  Lastly,  we  would  have 
serious  concerns  with  results  obtained 
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from  non-cyprinids  surrogate  species, 
such  as  white  sturgeon,  bluegill,  inland 
silverside,  mosquito  fish,  and  lake  trout, 
as  they  would  certainly  be  both 
physiologically  and  behaviorally 
distinct  from  splittail  and  therefore 
useless  in  determining  thresholds  for 
the  splittail.  We  therefore  have 
determined  that  the  above  mentioned 
thresholds  for  other  fish  species  are  not 
indicative  of  the  thresholds  of  the 
splittail.  For  all  fish  species,  the 
potential  for  at  least  periodic  adverse 
impacts  from  exposure  to  metals  and 
pesticides  is  of  potentially  substantive 
concern,  but  poorly  understood  and 
poorly  documented.  Thus  we  have  no 
real  basis  for  concluding  that  these 
substances  represent  a  particular  threat 
to  the  splittail. 

Finally,  Moyle  et  al.  (2001) 
hypothesize  that  success  of  juvenile 
downstream  migration  is  strongly  linked 
to  the  size  that  juvenile  splittail  achieve 
prior  to  exiting  the  spawning  areas.  It 
was  suggested  that  a  minimum  size  of 
25  mm  (1  in)  greatly  enhances  success 
of  downstream  migration.  Moyle  et  al. 
(2001)  have  already  presented  data 
demonstrating  statistically-significant 
declining  growth  rates  in  Suisun  Marsh 
splittail  between  1980  and  1995.  The 
apparent  declines  in  growth  rate  appear 
to  correlate  to  the  invasion  of  the 
estuary  by  the  Asiatic  clam,  and  the 
subsequent  shift  of  splittail  to  an  Asiatic 
clam-dominated  diet.  Moyle  et  al. 
(2001)  suggested  that  this  trend  might 
reflect  poorer  energetics  of  a  non-mysid 
shrimp-dominated  diet,  but  it  can  just  as 
plausibly  be  suggested  that  it  reflects  the 
cachexia  (contaminant-induced  weight 
loss  despite  calorically  sufficient  dietary 
intake)  that  is  a  classic  symptom  of  non- 
lethal  selenium  poisoning.  However  we 
have  no  particular  basis  for  finding  the 
growth  rates  are  the  result  of  any 
contaminent  induced  mechanism. 

CALFED's  Water  Quality  Program, 
which  was  not  analyzed  in  the  January 
12,  2001,  notice  (66  FR  2828),  will  have 
a  net  benefit  for  the  splittail  when 
implemented  (see  Factor  A  for  a 
discussion  of  CALFED).  The  Water 
Quality  Program  includes  the  following 
actions:  (1)  Reduce  the  impacts  of 
pesticides  through  development  and 
implementation  of  Best  Management 
Practices  (BMPs)  for  both  urban  and 
agricultural  uses,  through  support  of 
pesticide  studies  for  regulatory  agencies, 
and  through  providing  education  and 
assistance  in  implementation  of  control 
strategies  for  the  regulated  pesticide 
users;  (2)  reduce  the  load  of 
organochlorine  pesticides  in  the  system 
by  reducing  runoff  and  erosion  from 
agricultural  lands  through  BMPs;  (3) 
reduce  the  impac  ts  of  trace  metals,  such 


as  copper,  cadmium,  and  nnc,  through 
source  control  at  inactive  and 
abandoned  mine  sites,  urban  storm 
water  pro^^ms  and  agricultural  BMPs; 
(4)  reduce  mercury  levels  in  rivers  and 
the  estuary  by  source  control  at  inactive 
and  abandoned  mine  sites;  (5)  reduce 
selenium  impacts  through  reduction  of 
loads  at  their  sources  and  through 
appropriate  land  fallowing  and  land 
retirement  programs;  (6)  reduce  salt 
sources  in  urban  and  industrial 
wastewater  and  facilitate  development 
of  successful  water  recycling,  source 
water  blending,  and  groundwater 
storage  programs;  (7)  manage  Delta 
salinity  by  limiting  salt  loadings  from  its 
tributaries  and  through  managing 
seawater  intrusion  by  such  means  as 
using  storage  capacity  to  maintain  Delta 
outflow  and  adjust  timing  of  outflow, 
and  by  export  management;  (8)  reduce 
turbidity  and  sedimentation;  (9)  reduce 
the  impairment  of  rivers  and  the  estuary 
from  substances  that  exert  excessive 
demand  on  dissolved  oxygen: -and,  (10) 
through  research  and  monitoring,  to 
identify  parameters  of  concern  in  the 
water  and  sediment  and  impairment 
actions,  to  reduce  their  impacts  to 
aquatic  resources. 

Conclusion:  Splittail  are  no  longer 
threatened  by  interference  in  CVP  and 
SWP  salvage  operations  by  the 
introduced  Chinese  mitten  crab  and 
unscreened  diversions.  The  Yolo  and 
Sutter  Bypasses  are  a  net  benefit  to  the 
splittail.  CALFED's  Ecosystem 
Restoration  Program  (discussed  in 
Factor  A  above)  will  conduct  instream 
flow  studies  to  determine  the  flows 
necessary  to  support  all  life  stages  of 
anadromous  and  estuarine  fish  species, 
including  splittail,  which  will  offset  the 
threat  of  drought  and  flow  regime 
changes  resulting  from  water  project 
operations.  The  threats  of  poor  water 
quality  from  contaminants  including 
mercury,  selenium  and  pesticides,  and 
bioaccumulation  of  selenium  in  the 
introduced  Asiatic  clam,  appear  to  be 
reduced  by  CALFED's  Water  Quality 
Program  (discussed  in  Factor  E  above). 
At  present,  although  envirorunental 
contaminants  are  pervasive  throughout 
the  range  of  the  splittail,  and  many 
contaminants  have  the  potential  to  pose 
a  significant  threat  to  splittail,  there  is 
insufficient  scientific  evidence  at  this 
time  to  indicate  that  environmental 
contaminants  impair  splittail  growth 
and  reproduction  at  all;  much  less  to  a 
magnitude  that  would  weurant  listing 
splittail  due  to  that  threat  alone  or  in 
combination  with  others. 

Finding 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 


available  regarding  the  abundance  and 
distribution  of;  and  the  past,  present, 
and  future  threats  faced  by  the  splittail 
in  this  listing  determination.  The 
following  narrative  will  summarize  the 
pertinent  data  regarding  abundance  and 
threats. 

Based  upon  our  statistical  analysis 
using  a  relaxed  standard  for 
significance,  we  conclude  that  splittail 
populations  may  have  declined  over  the 
period  of  analysis.  We  recognize  that 
other  agencies,  including  USBR  and 
CDFG,  believe  that  the  available  data  do 
not  indicate  a  population  decline. 
However,  the  magnitude,  certainty,  and 
ecological  significance  of  the  apparent 
population  decline  remain  unclear. 

We  believe  that  above  all  else,  the 
primary  threat  to  splittail  is  the  loss  of 
spawning  and  rearing  habitat.  Past 
habitat  losses  are  offset  by  the 
implementation  programs  of  CALFED 
and  the  CVPIA  which  are  restoring 
significant  amounts  of  habitat 
previously  lost.  In  addition,  those 
programs  ensure  that  future  water 
operations  and  development  will 
protect  and  improve  existing  habitats. 
The  many  additional  ongoing  and  future 
habitat  restoration  projects  throughout 
the  range  of  the  splittail  include,  either 
as  direct  or  indirect  effects^  spawning 
and  rearing  habitat  for  the  splittail,  or 
enhancement  of  such  habitat.  The 
restoration  of  splittail  habitat  enables 
greater  spawning  and  rearing 
opportunities  and  thus  increases  the 
population  size,  ameliorating  all  of  the 
remaining  threats  to  a  level  below  the 
point  at  which  the  splittail  would  meet 
the  definition  of  a  threatened  species. 

We  therefore  have  determined  that  the 
splittail  is  not  in  danger  of  extinction 
through  all  or  a  significant  portion  of  its 
range  either  now  or  in  the  foreseeable 
future.  It  therefore  does  not  meet  the 
definition  of  an  endangered  or 
threatened  species.  As  a  result,  we  have 
determined  that  listing  the  splittail  as 
endangered  or  threatened  under  the  Act 
is  not  warranted. 

In  making  this  finding,  we  recognize 
that  the  Sacramento  splittail  may  be 
experiencing  a  decline  in  population 
size  based  upon  our  conservative 
statistical  analysis,  and  that  the  species 
continues  to  face  potential  threats  from 
habitat  loss.  We  also  recognize  that  the 
full  implementation  of  CALFED  and  the 
CVPIA  restoration  programs  are  not  100 
percent  certain.  Finally,  we  recognize 
other  threats  to  the  species,  its  habitat, 
and  its  prey  exist,  including  effects  of 
drought  and  climate  change  on  habitat; 
non-native  competitors  and  predators; 
and  possible  threats  of  disease  and 
environmental  contaminants.  We  will 
continue  to  monitor  the  status  and 
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management  of  the  species.  We  will 
continue  to  accept  additional 
information  and  comments  from  all 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
finding.  If  we  find  that  circumstances 
change  to  the  point  that  any  of  these 
threats  change  significantly,  we  will 
reexamine  the  status  of  the  splittail. 

Coordination  With  the  State  of 
California 

The  State  of  California  administers, 
via  CDFG,  the  California  Endangered 
Species  Act  (CESA)  (Fish  and  Game 
Code  sections  2050  to  2116,  et  seq.).  The 
purposes  of  the  CESA  are  to  conserve, 
protect,  restore,  and  enhance  any  bird, 
mammal,  fish,  amphibian,  reptile,  or 
plant  meeting  CESA  criteria  for 
threatened  or  endcingered  status,  and  to 
acquire  lands  for  habitat  for  these 
species. 

Procedures  governing  the  submission 
and  review  of  petitions  for  listing, 
uplisting,  downlisting,  and  delisting  of 
CESA  endangered  and  CESA  threatened 
species  of  plants  and  animals  are 
.described  in  section  670.1,  Title  14, 
California  Code  of  Regulations. 

Under  CESA,  a  State  "threatened" 
species  is  a  California  native  species 
that,  although  not  presently  threatened 
with  extinction,  is  likely  to  become  an 
endangered  species  in  the  foreseeable 
future  in  the  absence  of  special 
protection  and  management  efforts  (Fish 
and  Game  Code  section  2067).  A  State 
"endangered"  species  is  that  which  is  in 
serious  danger  of  becoming  extinct 
throughout  all,  or  a  significant  portion, 
of  its  range  due  to  one  or  more  causes, 
including  loss  of  habitat,  change  in 
habitat,  overexploitation,  predation, 
competition,  or  disease  (Fish  and  Game 
Code  section  2062).  The  splittail  is  not 
listed  as  threatened  or  endangered  by 
the  State  of  California  under  the 
authority  of  CESA.  There  appears  to  be 
substantive  similarity  between  the 
Federal  requirement  under  section 
4(a)(1)  of  the  Act  and  the  State 
requirement  xmder  section  14(i)(l){A)  of 
the  of  the  California  Code  of  Regulations 
to  consider  all  factors  afiecting  a 
species.  There  also  appears  to  be  a  high 
degree  of  similarity  between  the 
definition  of  a  "threatened  species" 


under  both  iection  3(20)  of  the  Act  and 
CESA  (Fish  jand  Game  Code  section 
2067). 

CDFG  submitted  comments  regarding 
the  status  oi  the  splittail  during  the 
January  12,  JOOl,  May  8,  2001,  and 
August  17, ;  001,  comment  periods  (66 
FR  2828,  66  FR  23181,  and  66  FR  43145, 
respectively )  subsequent  to  the  court's 
June  23,  20C  0,  summary  judgement. 
Further,  CD  -"G  staff  were  involved  in  an 
interagency  peer  review  effort 
undertaken  concurrent  with  the  August 
17,  2001,  comment  period.  CDFG 
comments  v  ere  limited  only  to  alternate 
analyses  of ;  pecies  abundance  (see  the 
Summary  oi  Comments  and 
Recommenc  ations  section). 

We  are  ac  ively  coordinating  with 
California  E  ivironmental  Protection 
Agency  (Cal  iPA),  the  State  Water 
Resources  C  antrol  Board  (SWRCB),  and 
the  Regiona  Water  Quality  Control 
Boards  (RWQCBs)  through  public 
comment  pariods  on  their  regulatory 
program  actions  (USFWS  2002b).  The 
CalEPA,  SV\]RCB,  and  OEHHA  provided 
no  comments  regarding  the  listing, 
however.  The  CDWR  and  the 
Reclamation  Board  did  comment  to  a 
certain  degree  regarding  the  factors 
affecting  the  splittail  (see  the  Summary 
of  Commentjs  and  Recommendations 
section). 

We  have  given  full  oonsideration  to 
CDFG  as  well  as  CDWR 
recommendations  to  employ  an 
alternate  abandance  analysis  (see 
Abundance  pnd  our  response  to 
Comment  1)1  Indeed,  we  used  the 
CDFG/USBR  MRF  model,  the  result  of  a 
joint  State  and  Federal  scientific 
undertakina  to  determine  if  a  trend 
exists  for  thi  species.  Based  on  our 
evaluation  of  conservation  efforts 
completed,  ( iiurently  underway,  and 
likely  to  stei  a  ft'om  CALFED  and  the 
CVPLA,  we  1  low  agree  with  the  State  that 
listing  of  tht  splittail  as  a  threatened 
species  is  n(  t  warranted  at  this  time. 

National  En  rironmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  end/ or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  com  lection  with  regulations 
adopted  pur  suant  to  section  4(a)  of  the 


Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the  > 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
For  additional  information  concerning 
permits  and  associated  requirements  for 
threatened  wildlife  species,  see  50  CFR 
17.21  and  17.22. 
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List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements.  Transportation. 

Regulation  Promulgation 

■  For  the  reasons  given  in  the  preamble, 
we  amend  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PARTI  7— (AMENDED) 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.11(h)  by  removing  the 
entry  "Sacramento  splittail"  under 
"FISHES"  fi-om  the  List  of  Endangered 
and  Threatened  Wildlife  and  Plants. 

Dated:  September  15,  2003. 
Marshall  P.  Jones,  |r., 

Acting  Director,  Fish  and  Wildlife  Service.     ^- 
[FR  Doc.  03-23919  Filed  9-18-03;  12:01  pm] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  Security  Oversigiit  Office 

32  CFR  Parts  2001  and  2004  . 
RIN3095-AB18 

Classified  National  Security 
Information  Directive  No.  1 

AGENCY:  Infonnation  Security  Oversight 
Office  (ISOO),  National  Archives  and 
Records  Administration  (NARA). 

ACTION:  hnplementing  directive;  final 
rule. 

SUMMARY:  The  Information  Security 
Oversight  Office,  National  Archives  and 
.  Records  Administration,  is  publishing 
this  Directive  as  a  final  rule  and 
piu^uant  to  Section  5.1(a)  and  (b)  of 
Executive  Order  12958,  as  amended, 
relating  to  classified  national  security 
ijnformatidn.  The  Executive  order 
prescribes  a  uniform  system  for 
classifying,  safeguarding,  and 
declassifying  national  seciuity 
information.  It  also  establishes  a 
monitoring  system  to  enhance  its 
effectiveness.  This  Directive  sets  forth 
guidance  to  agencies  on  original  and 
derivative  classification,  downgrading, 
declassification,  and  safeguarding  of 
classified  national  security  information. 
EFFECTIVE  DATE:  September  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
William  Leonard,  Director,  ISOO,  at 
202-219-5250. 

SUPPLEMENT^ytY  INFORMATION:  This  final 
rule  is  issued  pursuant  to  the  provisions 
of  5.1  (a)  and  fb)  of  Executive  Order 
12958,  as.  further  amended  by  Executive 
Order  13292,  pubhshed  March  28,  2003 
(60  FR  15315)  and  amends  32  CFR  part 
2001,  Directive  No.  1  published  on 
October  13,  1995  (60  FR  53492). 
Further,  this  Directive  incorporates  32 
CFR  part  2004,  Safeguarding  Classified 
National  Security  Information,  into  this 
Part.  The  purpose  of  this  Directive  is  to 
assist  in  implementing  the  Order;  users 
of  the  Directive  shall  refer  concurrently 
to  that  Order  for  guidance.  As  of 
November  17,  1995,  ISOO  became  a  part 
of  the  National  Archives  and  Records 
Administration.  The  Archivist  of  the 
United  States  delegated  the 
implementation  and  monitoring 
functions  of  this  program  to  the  Director 
of  ISOO.  The  drafting,  coordination  and 
issuance  of  this  Directive  fulfills  one  of  • 
the  responsibilities  of  the 
implementation  delegated  to  the 
Director  of  ISOO. 

This  rule  is  being  issued  as  a  final 
rule  without  prior  notice  of  proposed 
rulemaking  as  allowed  by  the 


Administrative  Procedure  Act,  5  U.S.C. 
553(b)(3)(AJ  for  rules  of  agency 
procedure  and  interpretation.  The 
interpretiv^  guidance  contained  in  this 
rule  will  askist  agencies  in 
implementing  Executive  Order  12958, 
which  was  jimended  on  March  25,  2003. 
NARA  has  41so  determined  that 
delaying  thfc  effective  date  for  30  days 
is  imnecesskry  as  this  rule  updates  the 
existing  Dinsctive  implementing 
Executive  Order  12958.  Moreover,  since 
the  revised  Executive  Order  12958 
becomes  efi  ective  on  September  22, 
2003,  Fedeial  agencies  will  benefit 
immediatel  j  by  having  up-to-date  ISOO 
guidance,  a  id  any  delay  in  the  effective 
date  would  hinder  agency  procediue 
and  be  contrary  to  the  public  interest. 

This  rule  is  not  a  significant 
regulatory  a  ction  for  the  purposes  of 
Executive  CJrder  12866.  This  rule  is  not 
a  major  rult  as  defined  in  5  U.S.C. 
Chapter  8,  ( longressional  Review  of 
Agency  Rul  ^making.  As  required  by  the 
Regulatory  '.  Hexibility  Act,  we  certify 
that  this  rule  will  not  have  a  significant 


impact  on  a 
entities  beci 


substantial  number  of  small 
:i  luse  it  applies  only  to 


32  CFR  Pan 
Classified 
■  1.  Title  32  of  the 
Regulations 
as  follows 


Federal  age:  icies 
List  of  Sub|i»cts 

32  CFR  Pan  2001 

Archives  md  records.  Authority 
delegations  (Government  agencies), 
Classified  ii  [formation,  Executive 
orders,  Free  dom  of  Information, 
Information ,  Intelligence,  National 
defense,  Na  ional  security  information. 
Presidential  documents.  Security 
information^  Security  measures. 


2004 
information. 

Code  of  Federal 
part  2001,  is  revised  to  read 


PART  2001f-CLASSIFIED  NATIONAL 
SECURITY  NFORMATION 

Subpart  A— Classification 

Sec. 

2001.10  Classification  standards  [1.1,  1.5). 

2001.11  Classification  authority  (1.3). 

2001.12  Duiation  of  classification  [1.5]. 

2001.13  Classification  prohibitions  and 
limitations  [1.7). 

2001.14  Cla  isification  challenges  [1.8]. 

2001.15  Cla  isification  guides  [2.2). 

Subpart  B— i  ientification  and  Markings 

2001.20  Gei  era!  [1.6]. 

2001.21  Ori  ;inal  classification  [1.6(a)]. 

2001.22  Dei  ivative  classification  [2.1] 

2001.23  Adi  litional  requirements  [1.6]. 

2001.24  Dec  lassification  markings  [1.5,  1.6, 
3.3]. 

Subpart  C— lleclassification 

2001.30    Aul  omatic  declassification  [3.3). 


2001.31  Systematic  declassification  review 
[3.4]. 

2001.32  Declassification  guides  [3.3]. 

2001.33  Mandatory  review  for 
declassification  [3.5,  3.6). 

2001.34  Referrals  [3.3,  3.6). 

Subpart  D— Safeguarding 

2001.40  General  [4.1). 

2001 .41  Responsibilities  of  holders  [4.1]. 

2001.42  Standards  for  security  equipment 
[4.1]. 

2001.43  Storage  (4.1). 

2001.44  Information  controls  [4.1,  4.2). 

2001.45  Transmission  [4.1,4.2). 

2001.46  Destruction  [4.1,  4.2). 

2001.47  Loss,  possible  compromise  or 
unauthorized  disclosure  [4.1,  4.2]. 

2001.48  Special  access  programs  (4.3). 

2001.49  Telecommunications,  automated 
information  systems  and  network 
security  [4.1,  4.2). 

2001.50  Technical  security  [4.1]. 

2001.51  Emergency  authority  [4.2]. 

2001.52  Open  storage  areas  [4.1]. 

2001.53  Foreign  government  information 
[4.1]. 

Subpart  E— Self-Inspections 

2001.60  General  [5.4]. 

2001.61  Coverage  [5.4(d)(4)]. 

Subpart  F— Security  Education  and  Training 

2001.70  General  [5.4]. 

2001.71  Coverage  [5.4(d)(3)]. 

Subpart  G— Reporting  and  Definitions 

2001.80  Statistical  reporting  [5.2(b)(4)]. 

2001.81  Accounting  for  costs  [5.4(d)(8)]. 

2001.82  Definitions  [6.1). 

2001.83  Effective  date  [6.3]. 

Authority:  Section  5.1(a)  and  (b),  E.O. 
12958,  60  FR  19825,  3  CFR  1995  Comp.,  p. 
333,  as  amended  by  E.O.  13292,  60  FR  19825, 
March  25,  2003. 

Subpart  A— Classification 

§2001.10    Classification  standards  [1.1, 
1.5].i 

(a)  "An  original  classification 
authority  with  jurisdiction  over  the    " 
information"  includes: 

^1)  The  official  who  authorized  the 
original  classification,  if  that  official  is 
still  serving  in  the  same  position; 

(2)  The  originator's  current  successor 
in  function; 

(3)  A  supervisory  official  of  either;  or 

(4)  The  senior  agency  official  under 
Executive  Order  12958,  as  amended 
f'the  Order"). 

(b)  "Permanently  valuable 
information"  OT  "permanent  historical 
value"  refers  to  information  contained 
in: 

(1)  Records  that  have  been 
accessioned  into  the  National  Archives 
of  the  United  States; 

(2)  Records  that  have  been  scheduled 
as  permanent  under  a  records 


'  Bracketed  references  pertain  to  related  sections 
of  Executive  Order  12958,  as  amended  by  E.O. 
13292. 
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disposition  schedule  approved  by  the 
National  Archives  and  Records 
Administration  (NARA);  and 

(3)  Presidential  historical  materials, 
presidential  records  or  donated 
historical  materials  located  in  the 
National  Archives  of  the  United  States, 
a  presidential  library,  or  any  other 
approved  repository. 

fc)  Identifying  or  describing  damage 
to  the  national  security.  Section  1.1(a)  of 
the  Order  sets  forth  the  conditions  for 
classifying  information  in  the  first 
instance.  One  of  these  conditions,  the 
ability  to  identify  or  describe  the 
damage  to  the  national  security,  is 
critical  to  the  process  of  making  an 
original  classification  decision.  There  is 
no  requirement,  at  the  time  of  the 
decision,  for  the  original  classification 
authority  to  prepare  a  written 
description  of  such  damage.  However, 
the  original  classification  authority  must 
be  able  to  support  the  decision  in 
writing,  including  identifying  or 
describing  the  damage,  should  the 
classification  decision  become  the 
subject  of  a  challenge  or  access  demand. 

(d)  Declassification  without  proper 
authority.  Classified  information  that 
has  been  declassified  without  proper 
authority  remains  classified. 
Administrative  action  shall  be  taken  to 
restore  markings  and  controls,  as 
appropriate. 

§  2001 .1 1    Classification  authority  [1 .3]. 

(a)  General.  Agencies  with  original 
classification  authority  shall  establish  a 
training  program  for  original  classifiers 
in  accordance  with  subpart  F  of  this 
part. 

(b)  Requests  for  original  classification 
authority.  Agencies  not  possessing  such 
authority  shall  forward  requests  to  the 
Director  of  the  Information  Seciu-ity 
Oversight  Office  (ISOO).  The  agency 
head  must  make  the  request  and  shall 
provide  a  specific  justification  of  the 
need  for  this  authority.  The  Director  of 
ISOO  shall  forward  the  request,  along 
with  the  Director's  recommendation,  to 
the  President  through  the  Assistant  to 
the  President  for  National  Security 
Affairs  within  30  days.  Agencies 
wishing  to  increase  their  assigned  level 
of  original  classification  authority  shall 
forward  requests  in  accordance  with  the 
procedures  of  this  section. 

§  2001 .1 2    Duration  of  classification  [1 .5]. 

(a)  Determining  duration  of 
classification  for  information  originally 
classified  under  the  Order. 

(1)  Establishing  duration  of. 
classification.  When  determining  the 
diu^tion  of  classification  for 
information  originally  classified  under 
this  Order,  an  origind  classification 


authority  shall  follow  the  sequence 
listed  in  paragraphs  (a){l)(i),  (ii),  and 
(iii)  of  this  section. 

(i)  The  original  classification 
authority  shall  attempt  to  determine  a 
date  or  event  that  is  less  than  10  years 
from  the  date  of  original  classification 
and  which  coincides  with  the  lapse  of 
the  information's  national  security 
sensitivity,  and  shall  assign  such  date  or 
event  as  the  declassification  instruction. 

(ii)  If  unable  to  determine  a  date  or 
event  of  less  than  10  years,  the  original 
classification  authority  shall  ordinarily 
assign  a  declassification  date  that  is  10 
years  ft-om  the  date  of  the  original 
classification  decision. 

(iii)  If  unable  to  determine  a  date  or 
event  of  10  years,  the  original 
classification  authority  shall  assign  a 
declassification  date  not  to  exceed  25 
years  from  the  date  of  the  original 
classification  decision. 

(2)  Extending  duration  of 
classification  for  information  originally 
classified  under  the  Order.  Extensions 
of  classification  are  not  automatic.  If  an 
original  classification  authority  with 
jiuisdiction  over  the  information  does 
not  extend  the  classification  of 
information  assigned  a  date  or  event  for 
declassification,  the  information  is 
automatically  declassified  upon  the 
occurrence  of  the  date  or  event.  If  an 
original  classification  authority  has 
assigned  a  date  or  event  for 
declassification  that  is  less  than  25  years 
from  the  date  of  classification,  an 
original  classification  authority  with 
jurisdiction  over  the  information  may 
extend  the  classification  diuation  of 
such  information  for  a  period  not  to 
exceed  25  years  from  the  date  of 
origination. 

(i)  For  information  in  records 
determined  to  have  permanent 
historical  value,  successive  extensions 
may  not  exceed  a  total  of  25  years  from 
the  date  of  the  information's  origin. 
Continued  classification  of  this 
information  beyond  25  years  is 
governed  by  section  3.3  of  the  Order. 

(ii)  For  information  in  a  file  series  of 
records  determined  not  to  have 
permanent  historical  value,  the  duration 
of  classification  beyond  25  years  shall 
be  the  same  as  the  disposition  of  those 
records  (destruction  date)  in  each 
agency  Records  Control  Schedule  or 
General  Records  Schedule  approved  by 
the  National  Archives  and  Records 
Administration,  although  the  diuation 
of  classification  may  be  extended  if  a 
record  has  been  retained  for  business 
-reasons  beyond  its  scheduled 
destruction  date. 

(iii)  For  currently  unscheduled 
records,  the  duration  of  classification 
beyond  25  years  shall  be  determined  in 


accordance  with  the  provisions  of 
(a)(2)(i)  (for  permanently  valuable 
records)  or  (a)(2)(ii)  (for  temporary     ■ 
records)  when  the  records  are 
scheduled. 

(3)  Conditions  for  extending 
classification.  When  extending  the 
duration  of  classification,  the  original 
classification  authority  must: 

(i)  Be  an  original  classification 
authority  with  jurisdiction  over  the 
information;  ' 

(ii)  Ensure  that  the  information 
continues  to  meet  the  standards  for 
classification  under  the  Order;  and 

(iii)  Make  reasonable  attempts  to 
notify  all  known  holders  of  the 
information. 

(b)  Information  classified  under  prior 
orders.  < 

(1)  Specific  date  or  event.  Unless 
declassified  earlier,  information  marked 
with  a  specific  date  or  event  for 
declassification  under  a  prior  order  is 
automatically  declassified  upon  that 
date  or  event.  However,  if  the 
information  is  contained  in  records 
determined  by  the  Archivist  of  the    ' 
United  States  to  be  permanently 
valuable,  and  the  prescribed  date  or 
event  will  take  place  more  than  25  years 
from  the  information's  origin,  the 
declassification  of  the  information  will 
instead  be  subject  to  section  3.3  of  the 
Order. 

(2)  Indefinite  duration  of 
classification.  For  information  marked 
"Originating  Agency's  Determination 
Required,"  its  acronym  "OADR,"  or 
with  some  other  marking  indicating  an 
indefinite  duration  of  classification 
under  a  prior  order: 

(i)  A  oeclassification  authority,  as 
defined  in  section  6.1  of  the  Order,  may 
declassiiy  it; 

(ii)  An  authorized  original 
classification  authority  with  jurisdiction 
over  the  information  may  re-mark  the 
information  to  establish  a  duration  of 
classification  consistent  with  the 
requirements  for  information  originally 
classified  under  the  Order,  as  provided 
injparagraph  (a)  of  this  section;  or 

(iii)  Unless  declassified  earlier,  such 
information  contained  in  records 
determined  by  the  Archivist  of  the 
United  States  to  be  permanenUy 
valuable  shall  remain  classified  for  25 
years  from  the  date  of  its  origin,  at 
which  time  it  will  be  subject  to  section 
3.3  of  the  Order. 

(c)  Changing  the  classification  level  of 
information  originally  classified  under 
the  Order.  An  original  classification 
authority  with  jurisdiction  over  the 
information  may  change  the  level  of 
classification  of  information.  Documents 
shall  be  remarked  with  the  new 
classification  level,  the  date  of  the 
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action,  and  the  authority  for  the  change. 
Changing  the  classincation  level  may 
also  require  changing  portion  markings 
for  information  contained  within  a 
dociunent.  Additionally,  the  original 
classification  authority  shall  update 
appropriate  security  classification 
guides. 

(d)  Reclassifying  specific  information. 
An  original  classification  authority  with 
jurisdiction  over  the  information  may 
reclassify  information  that  has  been 
declassified  or  marked  as  unclassified  in 
cases  involving  specific  information  that 
has  not  been  publicly  released  under 
proper  authority  and  has  not  been 
subject  to  a  Freedom  of  Information  Act, 
Privacy  Act,  or  Mandatory 
Declassification  Review  request.  (If  the 
information  has  been  publicly  released 
imder  proper  authority,  see  section 
1.7(c)  of  the  Order  and  §  2001.13;  if  the 
information  has  not  been  publicly 
released  but  has  been  the  subject  of  an 
access  demand,  see  section  1.7(d)  of  the 
Order.). 

(1)  When  taking  this  action,  an 
original  classification  authority  must 
include  the  following  markings  on  the 
information: 

(i)  The  level  of  classification; 

(ii)  The  identity,  by  name  or  personal 
identifier  and  position,  of  the  original 
classification  authority; 

(iii)  declassification  instructions; 

(iv)  a  concise  reason  for  classification;  ~ 
and 

(v)  the  date  the  action  was  taken. 

(2)  The  original  classification 
authority  shall  notify  all  known 
authorized  holders  of  this  action. 

(e)  Exemption  categories  from  10-year 
declassification.  The  markings  for 
exemption  categories  Xl  through  X8  can 
no  longer  be  used.  When  these  markings 
appear  on  information  dated  before 
September  22,  2003,  the  information 
shall  be  declassified  25  years  from  the 
date  of  the  original  decision,  unless  it 
has  been  properly  exempted  imder 
section  3.3  of  the  Order. 

(f)  Foreign  government  information. 
The  declassifying  agency  is  the  agency 
that  initially  received  or  classified  the 
information.  When  foreign  government 
information  is  being  considered  for 
dmJassification  or  appears  to  be  subject 
to  automatic  declassification,  the 
declassifying  agency  shall  deterinine 
whether  the  information  is  subject  to  a 
treaty  or  international  agreement  that 
would  prevent  its  declassification  at 
that  time.  Depending  on  the  age  of  the 
information  and  whether  it  is  contained 
in  permanently  valuable  records,  the 
declassifying  agency  shall  also 
determine  if  another  exemption  under 
section  3.3  (b)  of  the  Order,  such  as  the 
exemption  that  pertains  to  United  States 


foreign  relations,  may  apply  to  the 
information.  If  the  declassifying  agency 
believes  such  an  exemption  may  apply, 
it  should  consult  with  any  other 
concerned  agencies  in  making  its 
declassification  determination.  The 
declassifying  agency  or  the  Department 
of  State,  as  Appropriate,  may  consult 
with  the  fofeign  govemment(s)  prior  to 
declassific^ion. 

(g)  Deterriining  when  information  is 
subject  to  mitomatic  declassification. 
The  "date  of  the  information's  origin"  or 
"the  infonnation's  origin,"  as  used  in 
the  Order  ahd  this  part,  pertains  to  the 
date  that  specific  information,  which  is 
contemporaneously  or  subsequently 
classified,  p  first  recorded  in  an 
agency's  retords,  or  in  presidential 
historical  isaterials,  presidential  records 
or  donated  historical  materials.  The 
following  ^amples  illustrate  this 
process:      I 

Example  r.  An  agency  first  issues  a 
classificatiot  guide  on  the  F-99  aircraft  on 
October  20, :  995.  The  guide  states  that  the 
fact  that  the  '-99  aircraft  has  a  maximum 
velocity  of  51  0  m.p.h.  shall  be  classified  at 
the  "Secret"  evel  for  a  period  often  years. 
A  document  dated  July  10, 1999,  is  classified 
because  it  in  :Iudes  the  maximum  velocity  of 
the  F-99.  Th  i  document  should  be  marked 
for  declassifi  nation  on  October  20,  2005,  ten 
years  after  th  3  specific  information  was  first 
recorded  in  t  le  guide,  not  on  July  10,  2009, 
ten  years  aftc  r  the  derivatively  classified 
document  wi  s  created. 

Example  2  An  agency  classification  guide 
issued  on  Oc  ober  20, 1995,  states  that  the 
maximum  ve  iocity  of  any  fighter  aircraft 
shall  be  clasj  ified  at  the  "Secret"  level  for  a 
period  of  ten  years.  The  agency  first  records 
the  specific  t  laximum  velocity  of  the  new  F- 
88  aircraft  or  July  10, 1999.  The  document 
should  be  mj  rked  for  declassification  on  July 
10,  2009,  ten  years  after  the  specific 
information  i  b  first  recorded,  and  not  on 
October  20. :  005,  ten  years  after  the  date  of 
the  guide's  g(  neric  instruction.  Subsequent 
documents  o  mtaining  this  information 
would  be  ma  ked  for  declassification  10 
years  from  th  b  date  of  the  document. 

§  2001 .13    C  lassification  prohibitions  and 
limitations  [1 .7]. 

(a)  In  ma]  ing  the  decision  to 
reclassify  information  that  has  been 
declassified  and  released  to  the  public 
under  proper  authority,  the  agency  head 
or  deputy  agency  head  must  determine 
in  writing  tnat  reclassification  of  the 
information  is  necessary  in  the  interest 
of  the  national  secmity. 

(1)  In  admtion,  the  agency  must  deem 
the  informapon  to  be  reasonably 
recoverable!  which  means  that: 

(i)  Most  individual  recipients  or 
holders  are  Imown  and  can  be  contacted 
and  all  forms  of  the  information  to  be 
reclassified  lean  be  retrieved  from  them 
and 


(ii)  If  the  information  has  been  made 
available  to  the  public  via  means  such 
as  Government  archives  or  reading 
rooms,  it  is  withdrawn  from  public 
access. 

(2)  The  declassification  and  release  of 
information  under  proper  authority 
means  that  the  agency  originating  the 
information  Authorized  the 
declassification  and  release  of  the 
information. 

(b)  Once  the  reclassification  action' 
has  occurred,  it  must  be  reported  to 
ISOO  within  30  days.  The  notification 
must  include  how  the  "reasonably 
recoverable"  decision  was  made, 
including  the  number  of  recipients  or 
holders,  how  the  information  was 
retrieved  and  how  the  recipients  or 
holders  were  briefed. 

(c)  Any  recipients  or  holders  of  the 
reclassified  information  who  have 
current  security  clearances  shall  be 
appropriately  briefed  about  their 
continuing  legal  obligations  and 
responsibilities  to  protect  this 
information  frx)m  unauthorized 
disclosure.  The  recipients  or  holders 
who  do  not  have  security  clearances 
shall,  to  the  extent  practicable,  be 
appropriately  briefed  about  the 
reclassification  of  the  inform  ution  that 
they  have  had  access  to,  their  obligation 
not  to  disclose  the  information,  and  be 
requested  to  sign  an  acknowledgement 
of  this  briefing. 

(d)  The  reclassified  information  must 
be  appropriately  marked  and 
safeguarded.  The  markings  should 
include  the  reclassification  authority 
and  the  date  of  the  action.  Apply  other 
markings  as  provided  in  subpart  B  of 
this  part. 

§2001.14    Classificaftion  challenges  [1.8]. 

(a)  Challenging  classification. 
Authorized  holders  wishing  to 
challenge  the  classification  status  of 
information  shall  present  such 
challenges  to  an  original  classification 
authority  with  jurisdiction  over  the 
information.  An  authorized  holder  is 
any  individual,  including  an  individual 
external  to  the  agency,  who  has  been 
granted  access  to  specific  classified 
information  in  accordance  with  the 
provisions  of  the  Order  to  include  the 
special  conditions  set  forth  in  section 
4.1(h)  of  the  Order.  A  formal  challenge 
imder  this  provision  must  be  in  writing, 
but  need  not  be  any  more  specific  than 
to  question  why  information  is  or  is  not 
classifiec^  or  is  classified  at  a  certain 
level. 

(b)  Agency  procedures.  (1)  Because 
the  Order  encourages  authorized 
holders  to  challenge  classification  as  a 
means  for  promoting  proper  and 
thoughtful  classification  actions. 
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agencies  shall  ensure  that  no  retribution 
is  taken  against  any  authorized  holders 
bringing  such  a  challenge  in  good  faith. 
(2}  Agencies  shall  establish  a  system 
for  processing,  tracking  and  recording 
formal  classification' challenges  made  by 
authorized  holders.  Agencies  shall 
consider  classification  challenges 
separately  from  Freedom  of  Information 
Act  or  other  acces#requests,  and  shall 
not  process  such  challenges  in  turn  with 
pending  access  reauests. 

(3)  The  agency  snail  provide  an  initial 
written  response  to  a  challenge  within 
60  days.  If  the  agency  is  unable  to 
respond  to  the  challenge  within  60  days, 
the  agency  must  acknowledge  the 
challenge  in  writing,  and  provide  a  date 
by  which  the  agency  will  respond.  The 
acknowledgment  must  include  a 
statement  that  if  no  agency  response  is 
received  within  120  days,  the  challenger 
has  the  right  to  forward  the  challenge  to 
the  Interagency  Security  Classification 
Appeals  Panel  (ISCAP)  for  a  decision. 
The  challenger  may  also  forweud  the 
challenge  to  the  ISCAP  if  an  agency  has 
not  responded  to  an  internal  appeal 
within  90  days  of  the  agency's  receipt  of 
the  appeal.  Agency  responses  to  those 
challenges  it  denies  shall  include  the 
challenger's  appeal  rights  to  the  ISCAP. 

(4)  Whenever  an  agency  receives  a 
classification  challenge  to  information 
that  has  been  the  subject  of  a  challenge 
within  the  past  two  years,  or  that  is  the 
subject  of  pending  litigation,  the  agency 
is  not  required  to  process  the  challenge 
beyond  informing  the  challenger  of  this 
fact  and  of  the  challenger's  appeal 
rights,  if  any. 

(c)  Additional  considerations.  (1) 
Challengers  and  agencies  shall  attempt 
to  keep  all  challenges,  appeals  and 
responses  unclassified.  However, 
classified  information  contained  in  a 
challenge,  an  agency  response,  or  an 
appeal  shall  be  handled  and  protected 
in  accordance  with  the  Order  and  Us 
implementing  directives.  Information 
being  challenged  for  classification  shall 
remain  classified  unless  and  until  a 
final  decision  is  made  to  declassify  it. 

(2)  The  classification  challenge 
provision  is  not  intended  to  prevent  an 
authorized  holder  from  informally 
questioning  the  classification  status  of 
particular  information.  Such  informal 
inquiries  should  be  encouraged  as  a 
means  of  holding  down  the  number  of 
formal  challenges. 

§  2001 .15    Classification  guides  [2.2]. 

(a)  Preparation  of  classification 
guides.  Originators  of  classification 
guides  are  encouraged  to  consult  users 
of  guides  for  input  when  developing  or 
updating  guides.  When  possible, 
originators  of  classification  guides  are 


encouraged  to  communicate  within 
their  agencies  and  with  other  agencies 
that  are  developing  guidelines  for 
similar  activities  to  ensure  the 
consistency  and  uniformity  of 
classification  decisions.  Each  agency 
shall  maintain  a  list  of  its  classification 
guides  in  use. 

(b)  General  content  of  classification 
guides.  Classification  guides  shall,  at  a 
minimum: 

(1)  Identify  the  subject  matter  of  the 
classification  guide; 

(2)  Identify  the  original  classification 
authority  by  name  or  personal  identifier, 
and  position; 

(3)  Identify  an  agency  point-of-contact 
or  points-of-contact  for  questions 
regarding  the  classification  guide; 

(4)  Provide  the  date  of  issuance  or  last 
review; 

(5)  State  precisely  the  elements  of 
information  to  be  protected; 

(6)  State  which  classification  level 
applies  to  each  element  of  information, 
and,  when  useful,  specify  the  elements 
of  information  that  are  unclassified; 

(7)  State,  when  applicable,  special 
handling  caveats; 

(8)  Prescribe  declassification 
instructions  or  the  exemption  category 
from  automatic  declassification  at  25 
years,  as  approved  by  the  ISCAP  under 
section  3.3(d)  of  the  Order  and  listed  in 
§  2001.21(e)  of  subpart  B,  for  each 
element  of  information;  and 

(9)  State  a  concise  reason  for 
classification  which,  at  a  minimvun, 
cites  the  applicable  classification 
category  or  categories  in  section  1.4  of 
the  Order. 

(c)  Dissemination  of  classification 
guides.  Classification  guides  shall  be 
disseminated  as  widely  as  necessary  to 
ensure  the  proper  and  uniform 
derivative  classification  of  information. 

(d)  Reviewing  and  updating 
classification  guides. 

(1)  Classification  guides,  including 
guides  created  under  prior  orders,  shall 
be  reviewed  and  updated  as 
circumstances  require,  but,  in  any  event, 
at  least  once  every  five  years.  Updated 
instructions  for  guides  first  created 
imder  prior  orders  shall  comply  with 
the  requirements  of  the  Order  and  this 
part. 

(2)  Originators  of  classification  guides 
are  encouraged  to  consult  the  users  of 
guides  for  input  when  reviewing  or 
updating  guides.  Also,  users  of 
classification  guides  are  encouraged  to 
notify  the  originator  of  the  guide  wheu 
they  acquire  information  that  suggests 
the  need  for  change  in  the  instructions 
contained  in  the  guide. 


Subpart  B— Identification  and 
Markings 

§2001^    General  [1.6]. 

A  imiform  secxu-ify  classification 
system  requires  that  standard  markings 
be  applied  to  classified  information. 
Except  in  extraordinary  circumstances, 
or  as  approved  by  the  Director  of  ISOO, ' 
the  marking  of  classified  information 
created  after  September  22,  2003,  shall 
not  deviate  from  the  following 
prescribed  formats.  If  markings  cannot 
be  affixed  to  specific  classified 
information  or  materials,  the  originator 
shall  provide  holders  or  recipients  of 
the  information  with  written 
instructions  for  protecting  the 
information.  Markings  shall  be 
uniformly  and  conspicuously  applied  to 
leave  no  doubt  about  the  classified 
status  of  the  information,  the  level  of 
protection  required,  and  the  duration  of 
classification. 

§  2001 .21    Original  classification  [1 .6(a)]. 

(a)  Primary  markings.  On  the  face  of 
each  originally  classified  document, 
regardless  of  the  media,  the  original 
classification  authority  shall  apply  the 
following  markings. 

(1)  Classification  authority.  The  name 
or  personal  identifier,  and  position  title 
of  the  original  classification  authority 
shall  appear  on  the  "Classified  By"  line. 
An  example  might  appear  as: 

Classified  By:  David  Smith.  Chief.  Division  5, 
Department  of  Good  Works,  Office  of 
Administration 
or 

Classified  By:  ID#IMNOl,  Chief,  Division  5, 
Department  of  Good  Works,  Office  of 
Administration 

(2)  Agency  and  office  of  origin.  If  not 
otherwise  evident,  the  agency  and  office 
of  origin  shall  be  identified  and  follow 
the  name  on  the  "Classified  By"  line. 
An  example  might  appear  as: 

Classified  By:  David  Smith.  Chief,  Division  5 
Department  of  Good  ■Works,  Office  of 
Administration. 

(3)  Reason  for  classification.  The 
original  classification  authority  shall 
identify  the  reason(s)  for  the  decision  to 
classify.  The  original  classification 
authority  shall  include,  at  a  minimum, 
a  brief  reference  to  the  pertinent 
classification  category(ies),  or  the 
number  1 .4  plus  the  letter(s)  that 
corresponds  to  that  classification 
category  in  section  1 .4  of  the  Order. 

(i)  These  categories,  as  they  appear  in 
the  Order,  are  as  follows: 

(A)  Military'  plans,  weapons  systems, 
or  operations: 

(B)  Foreign  government  information; 
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(C)  Intelligence  activities  (including 
special  activities),  intelligence  soiut:es 
or  methods,  or  cryptology; 

(D)  Foreign  relations  or  foreign 
activities  of  the  United  States,  including 
confidential  sources; 

(E)  Scientific,  technological,  or 
economic  matters  relating  to  the 
national  security,  which  includes 
defense  against  transnational  terrorism; 

(F)  United  States  Government 
programs  for  safeguarding  nuclear 
materials  or  facilities; 

(G)  Vulnerabilities  or  capabilities  of 
systems,  installations,  infrastructures, 
projects,  plans,  or  protection  services 
relating  to  the  national  security,  which 
includes  lefense  against  transnational 
terrorism;  or 

(H)  Weapons  of  mass  destruction, 
(ii)  An  example  might  appear  as: 

Classified  By:  David  Smith,  Chief,  Division  5, 

Department  of  Good  Works,  OfHce  of 
'     Acbninistration 

Reason:  Vulnerabilities  or  capabilities  of 
plans  relating  to  the  national  security 

or 
Reason:  1.4(g] 

(iii)  When  the  reasOi  for  classification 
is  not  apparent  from  the  content  of  the 
information,  e.g.,  classification  by 
compilation,  the  original  classification 
authority  shall  provide  a  more  detailed 
explanation  of  the  reason  for 
classification. 

(4)  Declassification  instructions.  The 
duration  of  the  original  classification 
decision  shall  be  placed  on  the 
"Declassify  On"  line.  The  original 
classification  authority  will  apply  one  of 
the  following  instructions: 

(i)  The  original  classification 
authority  will  apply  a  date  or  event  for 
declassification  that  corresponds  to  the 
lapse  of  the  information's  national 
security  sensitivity,  that  is  less  than  10 
years  from  the  date  of  the  original 
decision.  When  linking  the  duration  of 
classification  to  a  specific  date  or  event, 
mark  that  date  or  event  as: 

Classified  By:  David  Smith,  Chief,  Division  5. 

Department  of  Good  Works^  Office  of 

Administration 
Reason:  1.4(g) 
Declassify  On:  October  14.  2004 

or 
Declassify  On:  Completion  of  Operation 

(ii)  When  a  specific  date  or  event 
within  10  years  caimot  be  established, 
the  original  classification  authority  will 
apply  the  date  that  is  10  years  from  the 
date  of  the  original  decision.  For 
example,  on  a  document  that  contains 
information  classified  on  October  14, 
2003,  mark  the  "Declassify  On"  line  as: 

Classified  By:  David  Smith.  Chief,  Division  5, 
Department  of  Good  Works,  Office  of 
-Administration 


Reason:  1.4  g) 

Declassify  ( In:  October  14,  2013 

(iii)  Upc  n  the  determination  that  the 
information  must  remain  classified 
beyond  10|  years,  the  original 
classification  authority  will  apply  a  date 
not  to  exc«  ed  25  years  from  the  date  of 
the  origins  1  decision.  For  example,  on  a 
document  that  contains  information 
classified  fin  October  10,  2003,  mark  the 
"Declassif '  On"  line  as: 

B^ 


Classified 
Departm^t 


David  Smith,  Chief,  Division  5, 
of  Good  Works,  Office  of 
Administ  ation 

Reason:  1.4  g) 

Declassify  C  n:  October  10,  2028 

(b)  Oven  ill  marking.  The  highest  level 
of  classified  information  contained  in  a 
document  phall  appear  in  a  way  that 
will  distinguish  it  clearly  irom  the 
informatio  lal  text. 

(1)  Cons  )icuously  place  the  overall 
classificati  in  at  the  top  and  bottom  of 
the  outside  of  the  front  cover  (if  any),  on 
the  title  pa  je  (if  any),  on  the  first  page, 
and  on  the  outside  of  the  back  cover  (if 
anv). 

(2)  For  d  acuments  containing 
informatio  i  classified  at  more  than  one 
level,  the  c  verall  marking  shall  be  the 
highest  lev  b1.  For  example,  if  a 
document  contains  some  information 
marked  "S  ;cret"  and  other  information 
marked  "C  anfidential,"  the  overall 
marking  w  mid  be  "Secret." 

(3)  Each  interior  page  of  a  classified 
document  ihall  be  marked  at  the  top 
and  botton  either  with  the  highest  level 
of  classification  of  information 
contained  bn  that  page,  including  the 
designatioi  "Unclassified"  when  it  is 
applicable,!  or  with  the  highest  overall 
classification  of  the  document. 

(c)  Portion  marking.  Each  portion  of  a 
document,  ordinarily  a  paragraph,  but 
including  Subjects,  titles,  graphics  and 
the  like,  shbll  be  marked  to  indicate  its 
classification  level  by  placing  a 
parenthetiaal  symbol  immediately 
preceding  0r  following  the  portion  to 
which  it  aaplies. 

(1)  To  in  licate  the  appropriate 
classificati im  level,  the  symbols  "(TS)" 
for  Top  Seiret,  "(S)"  for  Secret,  "(C)"  for 
Confidentitl,  and  "(U)"  for  Unclassified 
shall  be  us^d. 

(2)  Each  classified  portion  of  a 
doctunent  marked  exempt  from 
automatic  declassification  shall  be 
exempted  iknless  the  original 
classification  authority  indicates 
otherwise  on  the  document. 

(3)  An  agency  head  or  senior  agency 
official  ma;  r  request  a  waiver  from  the 
portion  ma  rking  requirement  for  a 
specific  category  of  information.  Such  a 
request  shajll  be  submitted  to  the 
Director  of  jISOO  and  should  include  the 


reasons  that  the  benefits  of  portion 
marking  are  outweighed  by  other 
factors.  Statements  citing  administrative 
burden  alone  will  ordinarily  not  be 
viewed  as  sufficient  groimds  to  support 
a  waiver. 

(d)  Classification  extensions.  (1)  An 
original  classification  authority  may 
extend  the  duration  of  classification  for 
up  to  25  years  from  the  date  of  the 
information's  origin  for  information 
contained  in  records  determined  to  be 
permanently  valuable. 

(2)  The  "Declassify  On"  line  shall  be 
revised  to  include  the  new 
declassification  instructions,  and  shall 
include  the  identity  of  the  person 
authorizing  the  extension  and  the  date 
of  the  action. 

(3)  The  office  of  origin  shall  make ' 
reasonable  attempts  to  notify  all  holders 
of  such  information.  Classification 
guides  shall  be  updated  to  reflect  such 
revisions. 

(4)  An  example  of  an  extended 
duration  of  classification  may  appear  as 
follows  for  a  document  dated  December 
1 ,  2003  with  a  declassification  date  of 
December  1,  2015: 

Classified  By:  David  Smith,  Chief,  Division  5, 
Department  of  Good  Works,  Office  of 
Administration 

Reason:  1.4(g) 

Declassify  On:  Classification  extended  on 
December  1,  2005,  until  December  1.  2028, 
by  David  Jones,  Chief,  Division  5 

(e)  Marking  information  exempted 
from  automatic  declassification  at  25 
years.  (1)  When  an  agency  head  or 
senior  agency  official  exempts 
permanently  valuable  information  from 
automatic  declassification  at  25  years, 
the  "Declassify  On"  line  shall  be  revised 
to  include  the  symbol  "25X"  plus  a  brief 
reference  to  the  pertinent  exemption 
c>itegory(ies)  or  file  number(s)  that 
corresponds  to  that  category(ies)  in 
section  3.3(b)  of  the  Order.  Other  than 
when  the  exemption  pertains  to  the 
identity  of  a  confidential  human  source, 
or  a  human  intelligence  source,  the 
revised  "Declassify  On"  line  shall  also 
include  the  new  date  or  event  for 
declassification.  "The  marking  for  an 

exi  mption  for  the  identity  of  a 
confidential  human  source  or  a  human 
intelligence  source  shall  be  "25X1- 
human."  This  marking  denotes  that  this 
specific  information  is  not  subject  to 
automatic  declassification.  ''■ 

(2)  The  pertinent  exemptions,  using 
the  language  of  section  3.3(b)  of  the 
Order,  are: 

25X1:  reveal  the  identity  of  a  confidential 
human  source,  or  a  human  ii    'Uigence 
source,  or  reveal  information  about  the 
application  of  an  intelligence  source  or 
method; 
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25X2:  reveal  information  that  would  assist 
in  the  development  or  use  of  weapons  of 
mass  destruction; 

25X3:  reveal  information  that  would 
impair  U.S.  cryptologic  systems  or  activities; 

25X4:  reveal  information  that  would 
impair  the  application  of  state-of-the-art 
technology  within  a  U.S.  weapon  system; 

25X5:  reveal  actual  U.S.  military  war  plans 
that  remain  in  effect; 

25X6:  reveal  information,  including  foreign 
government  information,  that  would 
seriously  and  demonstrably  impair  relations 
between  the  United  States  and  a  foreign 
government,  or  seriously  and  demonstrably 
undermine  ongoing  diplomatic  activities  of 
the  United  States; 

25X7:  reveal  information  that  would 
clearly  and  demonstrably  impair  the  current 
abilitv  of  United  States  Government  ofBcials 
to  protect  the  President,  Vice  President,  and 
other  protectees  for  whom  protection 
services,  in  the  interest  of  the  national 
security,  are  authorized; 

25X8:  reveal  information  that  would 
seriously  and  demonstrably  impair  current 
national  security  emergency  preparedness 
plans  or  reveal  cufrent  vulnerabilities  of 
systems,  installations,  infrastructures,  or 
projects  relating  to  the  national  security;  or 

25X9:  violate  a  statute,  treaty,  or 
international  agreement. 

(3)  The  peitinent  portion  of  the 
marking  would  appear  as: 

Declassify  On:  25X-State-of-the-art 
technology  within  a  U.S.  weapon  system, 
October  1,2020 
or 

Declassify  On:  25X4,  October  1,  2020 

(4)  Doctiments  should  not  be  marked 
with  a  "25X"  marking  imtil  the  agency 
has  been  informed  that  the  President  or 
the  Interagency  Security  Classification 
Appeals  Panel  concurs  with  the 
proposed  exemption.  Agencies  that  have 
submitted  proposed  exemptions  or  a 
declassification  guide  to  the  ISCAP  may 
mark  documents  with  "25X"  categories, 
while  waiting  for  ISCAP  concurrence, 
unless  otherwise  notified  by  the  Panel's 
Executive  Secretary. 

(5)  Agencies  need  not  apply  a  "25X" 
marking  to  individual  dociunents 
contained  in  a  file  series  exempted  from 
automatic  declassification  imder  section 
3.3(c)  of  the  Order  until  the  individual 
document  is  removed  from  the  file. 

§  2001 .22    Derivative  classification  [2.1  ]. 

(a)  General.  Information  classified 
derivatively  on  the  basis  of  source 
documents  or  classification  guides  shall 
bear  all  markings  prescribed  in 

§  2001. 2Q  and  §  2001.21,  except  as 
provided  in  this  section.  Information  for 
these  markings  shall  be  carried  forward 
from  the  soiuce  document  or  taken  from 
instructions  in  the  appropriate 
classification  guide. 

(b)  Source  of  derivative  classification. 
(1)  The  derivative  classifier  shall 


concisely  identify  the  source  dociunent 
or  the  classification  guide  on  the 
"Derived  From"  line,  including  the 
agency  and,  where  available,  the  office 
of  origin,  and  the  date  of  the  source  or 
guide.  An  example  might  appear  as: 

Derived  From:  Memo,  "Funding  Problems," 
October  20,  2003.  Office  of  Administration, 
Department  of  Good  Works 
or 

Derived  From:  CG  No.  1,  Department  of  Good 
Works,  dated  October  20,  2003 

(i)  When  a  document  is  classified 
derivatively  on  the  basis  of  more  than 
one  soiuce  doctunent  or  classification 
guide,  the  "Derived  From"  line  shall 
appear  as:  Derived  From:  Multiple 
Sources 

(ii)  The  derivative  classifier  shall 
maintain  the  identification  of  each 
source  with  the  file  or  record  copy  of 
the  derivatively  classified  dociunent. 
When  practicable,  this  list  should  be 
included  in  or  with  all  copies  of  the 
derivatively  classified  document. 

(2)  A  dociunent  derivatively  classified 
on  the  basis  of  a  source  document  that 
is  itself  marked  "Multiple  Sources" 
shall  cite  the  source  document  on  its 
"Derived  From"  line  rather  than  the 
term  "Multiple  Sources."  An  example 
might  appear  as: 

Derived  From:  Report  entitled,  "New 
Weapons,"  dated  October  20,  2003, 
Department  of  Good  Works,  Office  of 
Administration 

(c)  Reason  for  classification.  The 
reason  for  the  original  classification 
decision,  as  reflected  in  the  source 
document(s)  or  classification  guide,  is 
not  required  to  be  transferred  in  a 
derivative  classification  action.  If 
included,  however,  it  shall  conform  to 
the  standards  in  §  2001. 21(a)(3). 

(d)  Declassification  instructions.  (1) 
The  derivative  classifier  shall  carry 
forward  the  instructions  on  the 
"Declassify  On"  line  from  the  source 
document  to  the  derivative  document, 
or  the  duration  instruction  from  the 
classification  or  declassification  guide. 

(2)  When  a  document  is  classified 
derivatively  on  the  basis  of  more  than 
one  source  document  or  more  than  one 
element  of  a  classification  guide,  the 
"Declassify  On"  line  shall  reflect  the 
longest  duration  of  any  of  its  sources. 

(i)  When  a  document  is  classified 
derivatively  either  from  a  source 
document(s)  or  a  classification  guide 
that  contains  the  declassification 
instruction,  "Originating  Agency's  ^ 

Determination  Required,"  or  "OADR," 
or  ft-om  a  soiuce  document(s)  or  a 
classification  guide  that  contains  any  of 
the  exemption  markings  XI  through  X8. 
Unless  oAerwise  instructed  by  the 


original  classifier,  the  derivative 
classifier  shall  carry  forward:  ■ 

(A)  The  fact  that  the  source 
document(s)  was  marked  with  this 
instruction;  and 

(B)  The  date  of  origin  of  the  most 
recent  source  document(s), 
classification  guides,  or  specific 
information,  as  appropriate  to  the 
circumstances. 

(ii)  Examples  might  appear  as: 

Declassify  On:  Source  Marked  "OADR",  Date 
of  source:  October  20, 1990 
or 

Declassify  On:  Source  Marked  "XI",  Date  of 
source:  October  20,  2000 

(iii)  Either  of  these  markings  will 
permit  the  determination  of  when  the 
classified  information  is  25  years  old 
and,  if  permanently  valuable,  subject  to 
automatic  declassification  under  section 
3.3  of  the  Order. 

(e)  Overall  marking.  The  derivative 
classifier  shall  conspicuously  mark  the 
classified  document  with  the  highest 
level  of  classification  of  information 
included  in  the  document,  as  provided 
in  §  2001.21(b). 

(f)  Portion  maridng.  Each  portion  of  a 
derivatively  classified  document  shall 
be  meurked  in  accordance  with  its 
source,  and  as  provided  in  §  2001.21(c). 

§  2001 .23    Additional  requirements  [1 .6]. 

(a)  Marking  prohibitions.  Markings 
other  than  "Top  Secret,"  "Secret,"  and 
"Confidential,"  such  as  "For  Official 
Use  Only,"  "Sensitive  But 
Unclassified,"  "Limited  Official  Use," 
or  "Sensitive  Security  Information" 
shall  not  be  used  to  identify  classified 
national  security  information.  No  other 
term  or  phrase  shall  be  used  in 
conjunction  with  these  markings,  such 
as  "Secret  Sensitive"  or  "Agency 
Confidential,"  to  identify  classified 
national  security  information.  The  terms 
"Top  Secret,"  "Secret,"  and 
"Confidential"  should  not  be  used  to 
identify  non-classified  executive  branch 
information. 

(b)  Agency  prescribed  special 
markings.  Agencies  shall  tefirain  from 
the  use  of  special  markings  when  they 
merely  restate  or  emphasize  the 
principles  and  standards  of  the  Order 
and  this  part.  Upon  request,  the  senior 
agency  official  shall  provide  the 
Director  of  ISOO  with  a  written 
explanation  for  the  use  of  agency  special 
markings. 

(c)  Transmittal  documents.  A 
transmittal  document  shall  indicate  on 
its  face  the  highest  classification  level  of 
any  classified  information  attached  or 
enclosed.  The  transmittal  shall  also 
include  conspicuously  on  its  face. the 
following  or  similar  instructions,  as 
appropriate: 
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Unclassified  When  Classified  Enclosure 

Removed 
or 
Upon  Removal  of  Attachments,  This 

Document  is  (Classification  Level) 

(d)  Foreign  government  information. 
Documents  that  contain  foreign 
government  information  shall  include 
the  marking,  "This  Docimient  Contains 
(indicate  coimtry  of  origin] 
Informatio  a. ' '  The  portions  of  the 
dociunent  that  contain  the  foreign 
government  information  shall  be 
marked  to  indicate  the  government  and 
classification  level,  using  accepted 
coimtry  code  standards,  e.g.,  "(Country 
code— C)."  If  the  identity  of  the  specific 
government  must  be  concealed,  the 
document  shall  be  marked,  "This 
Dociiment  Contains  Foreign 
Government  Information,"  and 
pertinent  portions  shall  be  marked 
"FGI"  together  with  the  classification 
level,  e.g.,  "(FGI-C)."  In  such  cases,  a 
separate  record  that  identifies  the 
foreign  government  shall  beinaintained 
in  order  to  focilitate  subsequent 
declassification  actions.  When  classified 
records  are  transferred  to  the  National 
Archives  and  Records  Administration 
for  storage  or  archival  purposes,  the 
accompanying  documentation  shall,  at  a 
minimunt,  identify  the  boxes  that 
contain  foreign  government  information. 
If  the  fact  that  information  is  foreign 
government  information  must  be 
concealed,  the  markings  described  in 
this  paragraph  shall  not  be  used  and  the 
document  shall  be  marked  as  if  it  were 
wholly  of  U.S.  origin. 

(e)  Working  papers.  A  working  paper 
is  defined  as  documents  or  materials, 
regardless  of  the  media,  which  are 
expected  to  be  revised  prior  to  the 
preparation  of  a  finished  product  for 
dissemination  or  retention.  Working 
papers  containing  classified  information 
shall  be  dated  when  created,  marked 
with  the  highest  classification  of  any 
information  contained  in  them, 
protected  at  that  level,  and  if  otherwise 
appropriate,  destroyed  when  no  longer 
needed.  When  any  of  the  following 
conditions  applies,  working  papers  shall 
be  controlled  and  marked  in  the  same 
manner  prescribed  for  a  finished 
dociunent  at  the  same  classification 
level: 

(1)  Releases  by  the  originator  outside 
the  originating  activity; 

(2)  Retained  more  than  180  days  from 
the  date  of  origin;  or 

(3)  Filed  permanently. 

(f)  Other  material.  Bulky  material, 
equipment  and  facilities,  etc.  shall  be 
clearly  identified  in  a  manner  that 
leaves  no  doubt  about  the  classification 
status  of  the  material,  the  level  of 


protection  Irequired,  and  the  duration  of 
classification.  Upon  a  finding  that 
identification  would  itself  reveal 
classified  information,  such  ^ 

identification  is  not  required. 
Supportin|  documentation  for  such  a 
finding  must  be  maintained  in  the 
appropriate  security  facility. 

(g)  Unmkrked  materials.  Information 
contained  In  unmarked  records,  or 
presidential  or  related  materials,  and 
which  perl  ains  to  the  national  defense 
or  foreign  i  elations  of  the  United  States 
and  has  be  ;n  maintained  and  protected 
as  classifie  i  information  under  prior 
orders  shai  1  continue  to  be  treated  as 
classified  i  iformation  under  the  Order, 
and  is  subj  jct  to  its  provisions  regarding 
declassific  ition. 

§  2001 .24    I  teclassif ication  markings  [1 .5, 
1.6,3.3]. 

(a)  Genei  ul.  A  uniform  security 
classificati  )n  system  requires  that 
standard  n|arkings  be  applied  to 
declassified  information.  Except  in 
extraordinary  circumstances,  or  as 
approved  By  the  Director  of  ISOO,  the 
marking  ofjdeclassified  information 
shall  not  deviate  from  the  following 
prescribed  pformats.  If  declassification 
markings  cannot  be  affixed  to  specific 
information  or  materials,  (e.g.,  agencies 
using  automated  information  systems, 
special  meflia,  microfilm)  the  originator 
shall  provide  holders  or  recipients  of 
the  information  with  written 
instructions  for  marking  the  ' 
information.  Markings  shall  be 
uniformly  i  ind  conspicuously  applied  to 
leave  no  dc  ubt  about  the  declassified 
status  of  th  s  information  and  who 
authorized  the  declassification. 

(b)  The  f(  (llowing  markings  shall  be 
applied  to  i  ecords,  or  copies  of  records, 
regardless  ( if  media: 

(1)  The  V  ord,  "Declassified;" 

(2)  The  n  ame  or  personal  identifier, 
and  positio  ti  title  of  the  declassification 
authority  o  r  declassification  guide; 

(3)  The  d  ate  of  declassification;  and 

(4)  The  o  irerall  classification  markings 
that  appeal  on  the  cover  page  or  first 
page  shall  1  le  lined  with  an  "X"  or 
straight  lin  t.  An  example  might  appear 
as: 


SECRET 


Declassified 
5,  August 


jy  David  Smith,  Chief,  Division 
17,  2005 


Subpart  C-  -Declassification 

§  2001 .30    i  utomatic  declassification  [3.3]. 
0    (a)  Genet  il.  All  departments  and 
agencies  that  have  original  classification 
authority,  Or  previously  had  original 
classificatit  m  authority,  and  maintain 
records  apj  raised  as  having  permanent 
historical  v  due  that  contain  information 


classified  by  that  agency  shall  comply 
with  the  automatic  declassification 
provisions  of  the  Order.  Ail  agencies 
with  original  classification  authority 
shall  cooperate  with  NARA  in  managing 
automatic  declassification  of 
accessioned  Federal  records, 
presidential  papers  and  records,  and 
donated  historical  materials  under  the 
control  of  the  Archivist  of  the  United 
States. 

(b)  Presidential  records.  The  Archivist 
of  the  United  States  shall  establish 
procedures  for  the  declassification  of 
presidential  or  White  House  materials 
transferred  to  the  legal  custody  of  the 
National  Archives  of  the  United  States 
or  maintained  in  the  presidential 
libraries. 

(c)  Classified  information  in  the 
custody  of  contractors,  licensees, 
certificate  holders,  grantees  or  other 
authorized  private  organizations  or 
individuals.  Pursuant  to  the  provisions 
of  National  Industrial  Security  Program, 
agencies  must  provide  security 
classification/declassification  guidance 
to  such  entities  or  individuals  who 
possess  classified  information.  Agencies 
must  also  determine  if  classified  Federal 
records  are  held  by  such  entities  or 
individuals,  and  if  so,  whether  they  are 
permanent  records  of  historical  value 
and  thus  subject  to  section  3.3  of  this 
Order.  Until  such  a  determination  has 
been  made  by  an  a{^ropriate  agency 
official,  the  classified  information 
contained  in  such  records  shall  not  be 
subject  to  automatic  declassification  and 
shall  be  safeguarded  in  accordance  with 
the  most  recent  security  classification/ 
declassification  guidance  provided  by 
the  agency. 

(d)  Transferred  information.  In  the 
case  of  classified  information 
transferred  in  conjimction  with  a 
transfer  of  functions,  and  not  merely  for 
storage  or  archival  purposes,  the 
receiving  agency  shall  be  deemed  to  be 
the  originating  agency. 

(e)  Unofficially  transferred 
information.  In  the  case  of  classified 
information  that  is  not  officially 
transferred  as  described  in  paragraph 
(d),  of  this  section,  but  that  originated  in 
an  agency  that  has  ceased  to  exist  and 
for  which  there  is  no  successor  agency, 
tnp  Director  of  ISOO  will  designate  an 
agency  or  agencies  to  act  on  provisions 
of  the  Order,  with  the  concurrence  of 
the  designated  agency  or  agencies. 

(f)  Processing  records  originated  by 
another  agency.  When  an  agency 
uncovers  classified  records  originated 
by  another  agency  that  appear  to  meet 
the  criteria  for  the  application  of  the 
automatic  declassification  provisions  of 
the  Order,  the  finding  agency  should 
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alert  the  originating  agency  and  seek 
instruction. 

(g)  Unscheduled  records.  Classified 
infonnation  in  records  that  have  not 
been  scheduled  for  disposal  or  retention 
by  NARA  is  not  subject  to  section  3.3  of 
the  Order.  Classified  information  in 
records  that  are  scheduled  as 
permanently  valuable  when  that 
information  is  already  more  than  20 
years  old  shall  be  subject  to  the 
automatic  declassification  provisions  of 
section  3.3  of  the  Order  five  years  h'om 
the  date  the  records  are  scheduled. 
Classified  information  in  records  that 
are  scheduled  as  permanently  valuable 
when  that  information  is  less  than  20 
years  old  shall  be  subject  to  the 
automatic  declassification  provisions  of 
section  3.3  of  the  Order  when  the 
infonnation  is  25  years  old. 

(h)  Foreign  government  information. 
The  declassifying  agency  is  the  agency 
that  initially  received  or  classified  the 
information.  When  foreign  government 
information  appears  to  be  subject  to 
automatic  declassification,  the 
declassifying  agency  shall  determine 
whether  the  information  is  subject  to  a 
treaty  or  international  agreement  that 
would  prevent  its  declassification  at 
that  time.  The  declassifying  agency  shall 
also  determine  if  another  exemption 
under  section  3.3(b)  of  the  Order,  such 
as  the  exemption  that  pertains  to  United 
States  foreign  relations,  may  apply  to 
the  information.  If  the  declassifying 
agency  believes  such  an  exemption  may 
apply,  it  should  consult  with  any  other 
concerned  agencies  in  making  its 
declassification  determination.  The 
declassifying  agency  or  the  Department 
of  State,  as  appropriate,  should  consult 
with  the  foreign  government  prior  to 
declassification. 

(i)  Assistance  to  the  Archivist  of  the 
United  States.  Agencies  shall  consult 
with  NARA  before  establishing 
automatic  declassification  programs. 
Agencies  shall  cooperate  with  NARA  in 
developing  schedules  for  the 
declassification  of  records  in  the 
National  Archives  of  the  United  States 
and  the  presidentieil  libraries  to  ensure 
that  declassification  is  accomplished  in 
a  timely  manner.  NARA  will  provide 
information  about  the  records  proposed 
for  automatic  declassification.  Agencies 
shall  consult  with  NARA  before 
reviewing  records  in  their  holdings  to 
ensure  that  appropriate  procedm-es  are 
established  for  maintaining  the  integrity 
of  the  records  and  that  NARA  receives 
accurate  information  about  agency 
declassification  actions  when  records 
are  accessioned  into  NARA.  NARA  will 
provide  guidance  to  the  agencies  about 
the  requirements  for  notification  of 
declassification  actions  on  accessioned 


records,  box  labeling,  and  identifying 
exempt  information  in  the  records. 

(j)  Use  of  approved  declassification 
guides.  Approved  declassification 
guides  are  a  basis  for  the  exemption 
from  automatic  declassification  of 
specific  infonnation  as  provided  in 
section  3.3(d)  of  the  Order.  These  guides 
must  include  additional  pertinent  detail 
relating  to  the  exemptions  described  in 
section  3.3(b)  of  the  Order,  and  follow 
the  format  required  of  declassification 
guides  for  systematic  review  as 
described  in  §  2001.32  of  this  part.  In 
order  for  such  guides  to  be  used  in  place 
of  the  identification  of  specific 
infonnation  within  individual 
documents,  the  information  to  be 
exempted  must  be  narrowly  defined, 
with  sufficient  specificity  to  allow  the 
user  to  identify  the  infonnation  with 
precision.  Exemptions  for  general 
categories  of  information  will  not  be 
acceptable.  The  actual  items  to  be 
exempted  are  specific  docimients.  All 
such  declassification  guides  used  in 
conjunction  with  section  3.3(d)  of  the 
Order  must  be  submitted  to  the  Director 
of  ISOO,  serving  as  Executive  Secretary 
of  the  Interagency  Seciuity 
Classification  Appeals  Panel,  for 
approval  by  the  Panel. 

ik)  Automatic  declassification  date. 
No  later  than  December  31,  2006,  all 
classified  records  that  are  more  than  25 
years  old  and  have  been  determined  to 
have  permanent  historical  value  will  be 
automatically  declassified  whether  or 
not  the  records  have  been  reviewed. 

(1)  Exemption  from  Automatic 
Declassification.  Agencies  may  propose 
to  exempt  irom.  automatic 
declassification  specific  information, 
either  by  reference  to  information  in 
specific  records  or  in  the  form  of  a 
classification  or  declassification  guide, 
within  five  years  of,  but  not  later  than 
180  days  before  the  information  is 
subject  to  automatic  declassification. 
The  agency  head  or  senior  agency 
oiScial,  within  the  specified  timeframe, 
shall  notify  the  Director  of  ISOO, 
serving  as  the  Executive  Secretary  of  the 
Interagency  Security  Classification 
Appeals  Panel,  of  the  specific 
information  being  proposed  for 
exemption  from  automatic 
declassification. 

(m)  Delays  in  the  onset  of  automatic 
declassification.  (1)  Microforms,  motion 
pictures,  audiotapes,  videotapes,  or 
comparable  media.  An  agency  head  Or 
senior  agency  official,  either  through  its 
agency's  declassification  plan,  or  within 
90  days  of  the  decision,  must  notify  the 
Director  of  the  Information  Security 
Oversight  Office  of  a  decision  to  delay 
the  onset  of  automatic  declassification 
for  classified  information  contained  in 


this  type  of  media.  Agencies  may  delay 
the  date  for  automatic  declassification 
for  up  to  five  additional  years  for  these 
types  of  special  media.  Information 
contained  in  special  media  that  has 
been  refened  shall  be  automatically 
declassified  five  years  from  the  date  of 
notification  or  30  years  from  the  date  of 
origination  of  the  special  media, 
whichever  is  longer,  imless  the 
information  has  been  properly 
exempted  by  the  equity  holding  agency 
luider  section  3.3(d)  of  the  Order. 

(2)  Refened  or  Transferred  Records. 
An  agency  head  or  senior  agency 
official,  either  through  the  agency's 
declassification  plan  or  within  90  days 
of  the  decision,  must  notify  the  Director 
of  the  Information  Security  Oversight 
Office  of  a  decision  to  delay  the  onset 
of  automatic  declassification  for  records 
that  have  been  referred  or  transferred  to 
that  agency.  Agencies  that  have  records 
subject  to  automatic  declassification 
must  identify  all  equities  and  refer  them 
to  the  appropriate  agency  prior  to  the 
date  of  automatic  declassification  or,  if 
the  information  has  been  properly 
exempted  by  the  refening  agency,  prior 
to  the  specific  date  or  event  for 
declassification  imder  section  3.3(d)  of 
the  Order.  Information  contained  in 
records  that  have  been  referred  shall  be 
automatically  declassified  three  years 
from  the  date  of  notification  or  28  years 
from  the  date  of  origination  of  the 
records,  whichever  is  longer,  unless  the 
information  has  been  properly 
exempted  by  another  equity  holding 
agency  under  section  3.3(d)  of  the 
Order.  Agencies  receiving  a  notification 
of  a  refenal  must  immediately 
acknowledge  receipt  of  it.  Notifying 
agencies  must  follow-up  if  an 
acknowledgment  is  not  received  within 
60  days.  * 

(3)  Newly  Discovered  Records.  An 
agency  head  or  senior  agency  official 
must  notify  the  Director  of  the 
Information  Security  Oversight  Office  of 
any  decision  to  delay  automatic 
declassification  no  later  than  90  days, 
from  discovery  of  the  records.  The 
notification  should  identify  the  records 
and  the  anticipated  date  for 
declassification.  An  agency  has  up  to 
three  years  from  the  date  of  discovery  to 
make  a  declassification,  exemption  or 
refenal  determination.  If  other  agencies' 
interests  or  equities  are  identified  in  th,e 
newly  discovered  records,  those 
agencies  will  have  three  years  from  the 
date  of  notification  to  complete  their 
review  and  make  a  declassification  or 
exemption  determination. 

(n)  Redaction  standard.  Agencies  are 
encouraged  but  are  not  required  to 
redact  documents  that  contain 
information  that  is  exempt  from 
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automatic  declassification  under  section 
3.3  of  the  Order,  especially  if  the 
information  that  must  remain  classified 
comprises  a  relatively  small  portion  of 
the  document. 

(0)  Restricted  Data  and  Formerly 
Restricted  Data.  (1)  Records  containing 
Restricted  Data  (RD)  and  Formerly 
Restricted  Data  (FRD)  are  excluded  from 
the  automatic  declassification 
requirements  in  section  3.3  of  the  Order 
because  they  are  classified  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 
Restricted  Data  concerns: 

(i)  The  design,  manufacture,  or    - 
utilization  of  atomic  weapons; 

(ii)  The  production  of  special  nuclear 
material,  e.g.,  enriched  uranium  or 
plutonium;  or 

(iii)  The  use  of  special  nuclear 
material  in  the  production  of  energy. 

(2)  Formerly  Restricted  Data  is 
information  that  is  still  classified  but 
which  has  been  removed  ft-om  the 
Restricted  Data  category  because  it  is 
related  primarily  to  the  military 
utilization  of  atomic  weapons. 

(3)  Any  document  marKed  as 
containing  Restricted  Data  or  Formerly 
Restricted  Data  shall  remain  classified 
indefinitely  or  shall  be  referred  to  the 
Department  of  Energy  for  a  classification 
review. 

S  2001 .31    Systwnatic  declassification 
raview  [3.4]. 

(a)  Listing  of  declassification 
authorities.  Agencies  shall  maintain  a 
current  listing  of  officials  delegated 
declassification  authority  by  name, 
position,  or  other  identifier.  If  possible, 
this  listing  shall  be  unclassified. 

(b)  Responsibilities.  Agencies  shall 
establish  systematic  review  programs  for 
those  records  containing  information 
exempt  from  automatic  declassification. 
Agencies  may  cilso  conduct  systematic 
review  of  information  contained  in 
permanently  valuable  records  that  is 
less  than  25  years. 

§  2001 .32    Declassification  guides  [3.3]. 

(a)  Preparation  of  declassification 
guides.  Declassification  guides  shall  be 
prepared  to  facilitate  the 
declassification  of  information 
contained  in  records  determined  to  be  of 
permanent  historical  value.  When  it  is 
sufficiently  detailed  and 
understandable,  and  identified  for  both 
purposes,  a  classification  guide  may 
also  be  used  as  a  declassification  guide. 

(b)  General  content  of  declassification 
guides.  Declassification  guides  shall,  at 
a  minimum: 

(1)  Identify  the  subject  matter  of  the 
declassification  guide; 

(2)  Identify  the  original 
declassification  authority  by  name  or 
personal  identifier,  and  position; 


(3)  Provifle  the  date  of  issuance  or  last 
review; 

(4)  State  trecisely  the  categories  or 
elements  o  information: 

(i)  To  be  declassified; 
(ii)  To  bel  downgraded;  or 
(iii)  Not  to  be  declassified. 

(5)  Ident^  any  related  files  series  that 
have  been  exempted  from  automatic 
declassification  pursuant  to  section 
3.3(c)  of  thi  Order; 

(6)  To  ths  extent  a  guide  is  used  in 
conjunction  with  the  automatic 
declassification  provisions  in  section 
3.3  of  the  Order,  state  precisely  the 
elements  of  information  to  be  exempted 
from  declassification  to  include: 

(i)  The  adpropriate  exemption 
category  lis  :ed  in  section  3.3(b)  of  the 
Order,  and,  when  citing  the  exemption 
category  lis  ed  in  section  3.3(b)(9)  of  the 
Order,  spec  ify  the  applicable  statute, 
treaty  or  in  emational  agreement;  and 

(ii)  A  dat  i  or  event  for 
declassifies  tion. 

(c)  Exten  al  review.  Agencies  shall 
submit  declassification  guides  for 
review  to  tl  e  Director  of  ISOO.  To  the 
extent  such  guides  are  used  in 
conjunctior  with  the  automatic 
dedassifica  tion  provisions  in  section 
3.3  of  the  0  rder,  the  Director  shall 
submit  ther  i  for  approval  by  the 
Interagency  Security  Classification 
Appeals  Pa  lel.  Agencies  that  have 
submitted  a  declassification  guide  to  the 
ISCAP  may  use  the  guide  while  waiting 
for  ISCAP  a  jproval,  imless  otherwise 
notified  by  he  Panel's  Executive 
Secretary. 

(d)  Intern  il  review  and  update. 
Agency  dec  assification  guides  shall  be 
reviewed  ai  d  updated  as  circumstances 
require,  but  at  least  once  every  five 
years.  Each  agency  shall  maintain  a  list 
of  its  declas  sification  guides  in  use. 

§2001.33    N  andatory  review  for 
declassificat  on  [3.5,  3.6]. 

(a)  U.S.  o.  iginated  information. 

(1)  Receij  t  of  requests.  Each  agency 
shall  publis  i  in  the  Federal  Register  the 
identity  oft  le  person(s)  or  office(s)  to 
which  mani  atory  declassification 
review  requ  3sts  should  be  addressed. 

(2)  Proces  sing. 

(i)  Requei  ts  for  classified  records  in 
the  custody  of  the  originating  agency.  A 
valid  mandi  itory  declassification  review 
request  neei  I  not  identify  the  requested 
information  by  date  or  title  of  the 
responsive  i  ecords,  but  must  be  of 
sufficient  specificity  to  allow  agency 
personnel  to  locate  the  records 
containing  me  information  sought  with 
a  reasonable  amount  of  effort.  In 
responding  to  mandatory 
declassification  review  requests, 
agencies  shi  11  either  make  a  prompt 


declassification  determination  and 
notify  the  requester  accordingly,  or 
inform  the  requester  of  the  additional 
time  needed  to  process  the  request. 
Agencies  shall  ordinarily  make  a  final 
determination  within  one  year  £rom  the 
date  of  receipt.  When  information 
cannot  be  declassified  in  i*s  entirety, 
agencies  shall  make  reasonable  efi^orts  to 
release,  consistent  with  other  applicable 
law,  those  declassified  portions  of  the 
requested  information  that  constitute  a 
coherent  segment.  Upon  denial  of  an 
initial  request,  the  agency  shall  also 
notify  the  requester  of  the  right  of  an 
administrative  appeal,  which  must  be 
filed  within  60  days  of  receipt  of  the     , 
denial. 

(ii)  Requests  for  classified  records  in 
the  custody  of  an  agency  other  than  the 
originating  agency.  When  an  agency 
receives  a  mandatory  declassification 
review  request  for  records  in  its 
possession  that  were  originated  by 
another  agency,  it  shall  refer  the  request 
and  the  pertinent  records  to  the 
originating  agency.  However,  if  the 
originating  agency  has  previously 
agreed  that  the  custodial  agency  may 
review  its  records,  the  custodial  agency 
shall  review  the  requested  records  in 
accordance  with  declassification  guides 
or  guidelines  provided  by  the 
originating  agency.  Upon  receipt  of  a 
request  from  the  referring  agency,  the 
originating  agency  shall  process  the 
request  in  accordance  with  this  section. 
The  originating  agency  shall 
communicate  its  declassification 
determination  to  the  referring  agency. 

(iii)  Appeals  of  denials  of  mandatory 
declassification  review  requests.  The 
agency  appellate  authority  shall 
normally  make  a  determination  within 
60  working  days  following  the  receipt  of 
an  appeal.  If  additional  time  is  required 
to  make  a  determination,  the  agency 
appellate  authority  shall  notify  the 
requester  of  the  additional  time  needed 
and  provide  the  requester  with  the 
reason  for  the  extension.  The  agency 
appellate  authority  shall  notify  the 
requester  in  writing  of  the  final 
determination  and  of  the  reasons  for  any 
denial. 

(iv)  Appeals  to  the  Interagency 
Security  Classification  Appeals  Panel. 
In  accordance  with  section  5.3(c)  of  the 
Order,  the  Interagency  Security 
Classification  Appeals  Panel  shall 
publish  in  the  Federal  Register  the  rules 
and  procedures  for  bringing  mandatory 
declassification  appeals  before  it. 

(b)  Foreign  government  information. 
Except  as  provided  in  this  paragraph, 
agency  heads  shall  process  mandatory 
declassification  review  requests  for 
classified  records  containing  foreign 
government  information  in  accordance 
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with  this  section.  The  declassifying 
agency  is  the  agency  that  initially 
received  or  classified  the  information. 
When  foreign  government  information 
is  being  considered  for  declassification, 
the  declassifying  agency  shall  determine 
whether  the  information  is  subject  to  a 
treaty  or  international  agreement  that 
would  prevent  its  declassification  at 
that  time.  The  declassifying  agency  or 
the  Department  of  State,  as  appropriate, 
may  consult  with  the  foreign 
govemment(s)  prior  to  declassification. 

(c)  Cryptologic  and  intelligence 
information.  Meindatory  declassification 
review  requests  for  cryptologic 
information  and  infonnation  concerning 
intelligence  activities  (including  special 
activities)  or  intelligence  sources  or 
methods  shall  be  processed  solely  in 
accordance  with  special  procedures 
issued  by  the  Secretary  of  Defense  and 
the  Director  of  Central  Intelligence, 
respectively. 

(d)  Fees.  In  responding  to  mandatory 
declassification  review  requests  for 
classified  records,  agency  heads  may 
charge  fees  in  accordance  with  section 
9701  of  title  31,  United  States  Code. 

(e)  Assistance  to  the  Department  of 
State.  Heads  of  agencies  should  assist 
the  Department  of  State  in  its 
preparation  of  the  Foreign  Relations  of 
the  United  States  (FRUS)  series  by 
facilitating  access  to  appropriate 
classified  materials  in  their  custody  and 
by  expediting  declassification  review  of 
documents  proposed  for  inclusion  in 
the  FRUS. 

(f)  Requests  filed  under  mandatory 
declassification  review  and  the  Freedom 
of  Information  Act.  When  a  requester 
submits  a  request  both  under  mandatory 
review  and  the  Freedom  of  Information 
Act  (FOIA),  the  agency  shall  require  the 
requester  to  elect  one  process  or  the 
other.  If  the  requester  fails  to  elect  one 
or  the  other,  the  request  will  be  treated 
as  a  FOIA  request  unless  the  requested 
materials  are  subject  only  to  mandatory 
review. 

(g)  FOIA  and  Privacy  Act  requests. 
Agency  heads  shall  process  requests  for 
declassification  that  are  submitted 
under  the  provisions  of  the  FOIA,  as 
amended,  or  the  Privacy  Act  of  1974,  in 
accordance  with  the  provisions  of  those 
Acts. 

(h)  Redaction  standard.  Agencies 
shall  redact  documents  that  are  the 
subject  of  an  access  demand  unless  the 
overall  meaning  or  informational  value 
of  the  document  is  clearly  distorted  by 
redaction. 

§  2001 .34    Referrals  f3.3,  3.6]. 

(a)  Approaches  to  declassification. 
The  exchange  of  information  between 
agencies  and  the  final  disposition  of 


docmnents  are  affected  by  differences  in 
the  approaches  to  declassification.  To 
facilitate  this  process,  the  Information 
Security  Oversight  Office,  in 
coordination  with  the  National  Archives 
and  Records  Administration  and  the 
other  concerned  agencies,  shall 
standardize  the  referral  process, 
including  the  development  of  standard 
forms.  Agencies  conducting  pass/fail 
reviews  may  refer  docimients  to 
agencies  that  redact.  Actions  taken  by 
the  sender  and  the  recipient  may  differ 
as  noted  below: 

(1)  When  a  referral  is  from  a  pass/fail 
agency  to  a  pass/fail  agency,  both 
agencies  conduct  a  pass/fail  review  and 
annotate  the  classification  or 
declassification  decisions  in  accordance 
with  NARA  guidelines.  The  receiving 
agency  should  also  notify  the  referring 
agency  that  the  review  has  been 
completed. 

(2]  When  a  referral  is  from  a  pass/fail 
agency  to  a  redaction  agency,  the 
redaction  agency  is  only  required  to 
conduct  pass/fail  reviews  of  documents 
referred  by  a  pass/fail  agency.  If  the 
redaction  agency  wishes  to  redact  the 
document,  it  must  do  so  on  a  copy  of 
the  referred  document,  then  file  the 
redacted  version  with  the  original.  The 
redaction  agency  shoiUd  also  notify  the 
pass/fail  referring  agency  that  the 
review  has  been  completed. 

(3)  Referrals  from  redaction  agencies 
to  pass/fail  agencies  will  be  in  the  form 
of  document  copies.  In  the  course  of 
review  the  pass/fail  agency  may  either 
pass  or  fail  the  docimient  or  its  equities. 
The  pass/fail  agency  may  review  and 
redact  failed  documents  when 
practicable. 

(4)  Referrals  between  redaction 
agencies  may  result  in  redaction  of  any 
exemptible  equities. 

(b)  Referral  decisions.  When  agencies 
review  dociunents  or  folders  only  to  the 
point  at  which  exemptible  infonnation 
is  identified,  they  must  take  one  of  the 
following  actions  to  protect  any  other 
unidentified  equities  that  may  be  in  the 
unreviewed  portions  of  the  docimient: 

(1)  Complete  a  review  of  the 
document  or  folder  to  identify  other 
agency  equities  and  notify  those 
agencies;  or 

(2)  Exempt  the  docimient  or  folder 
and  assign  a  Date/Event  for  automatic 
declassification,  before  which  time  they 
must  provide  timely  notification  to  any 
equity  agencies.  Agencies  reviewing  a 
previously  exempted  document  or 
folder  may  apply  a  different  exemption 
and  new  Date/Event  for  automatic 
declassification  based  upon  the  content 
of  previously  imreviewed  equities. 

(c)  Unmarked  or  improperly  marked 
documents.  Agencies  that  find  other 


agency  information  in  unmarked  or 
improperly  marked  docmnents  may 
apply  a  different  exemption  and  new 
Date/Event  for  automatic 
declassification  based  upon  the  content 
of  previously  unreviewed  equities. 

(d)  Means  of  Referral.  The  reviewing 
agency  must  communicate  referrals  to 
equity  agencies.  They  may  use  either  of 
the  methods  below: 

(1)  Full  text  referral.  Agencies  will 
make  referrals  in  a  format  mutually 
agreed  to  by  the  referring  and  receiving 
agencies.  Each  referral  request  will 
clearly  identify  the  referring  agency  and 
inay  identify  the  sections  or  areas  of  the 
docvunent  containing  the  receiving 
agency's  equities  and  the  requested 
action;  or 

(2)  Tab  and  notify. 

(i)  Agencies  will  use  NARA-approved 
tabs  and  will  clearly  indicate  on  them 
the  agency  or  agencies  having  equity  in 
the  document(s)  held  within  the  tabs. 
Successive  docimients  with  identical 
equity(ies)  may  be  grouped  within  a 
single  tab.  Documents  with  differing 
equities,  or  non-successive  docmnents, 
must  be  tabbed  individually.  In  general, 
document  order  may  not  be  changed  to 
facilitate  tabbing.  In  cases  where  there 
are  so  many  tabbed  docmnents  in  a  box 
that  tabbing  documents  individually 
would  seriously  overfill  the  box,  the 
reviewer  may  group  documents  imder  a 
single  tab  for  each  agency  equity  at  the 
back  of  each  file  folder,  or  back  of  the 
box  if  there  is  no  file  folder,  ff  this 
becomes  necessary,  the  reviewer  shall 
prepare  a  folder/document  list  or 
rconsult  with  NARA  so  that  original 
order  can  be  restored  during  archival 
processing. 

(ii)  Agency  notification  must  include, 
at  a  minimum,  the  following 
information:  the  approximate  volimie  of 
equity,  the  highest  classification  of 
documents,  the  exact  location  (to  box 
level)  of  the  documents  so  marked,  and 
instructions  related  to  access  to  the 
boxes  containing  the  documents. 

(iii)  Agencies  will  acknowledge 
receipt  of  referral  notifications.  They 
should  notify  the  agency  that  placed  the 
tabs  that  the  review  is  complete:  Any 
additional  equities  noted  in  the  review 
must  be  aimotated  on  the  tab  and 
brought  to  the  attention  of  the  agency 
that  tabbed  the  document  so  the  tabbing 
agency  can  notify  those  newly  identified 
agencies. 

(iv)  Equity  Notification  Database. 
Agencies  may  also  use  an  electronic 
notification  database  as  a  means  of 
notification.  Use  of  such  a  database, 
when  available,  will  constitute  referral 
and  acknowledgement  of  referrals 
received  under  the  Order. 


Sij|)part  D— Safeguarding 
S2001.40    General  [4.1]. 

(a)  Classified  information,  regardless 
of  its  form,  shall  be  afforded  a  level  of 
protection  against  loss  or  imauthorized 
disclosure  commensurate  with  its  level 
of  classification. 

(b)  Except  for  NATO  and  other  foreign 
government  information,  agency  heads 
or  their  designee(s)  (hereinafter  referred 
to  as  agency  heads]  may  adopt 
alternative  measures,  using  risk 
management  principles,  to  protect 
against  loss  or  imauthorized  disclosure 
when  necessary  to  meet  operational 
requirements.  When  alternative 
measures  are  used  for  other  than 
temporary,  imique  situations,  the 
alternative  measures  shall  be 
documented  and  provided  to  the 
Director,  Information  Security  Oversight 
Office  (ISOO).  to  facilitate  that  office's 
oversight  responsibility.  Upon  request, 
the  description  shall  be  provided  to  any 
other  agency  with  which  classified 
information  or  secure  facilities  are 
shared,  hi  all  cases,  the  alternative 
measures  shall  provide  protection 
sufficient  toreasonably  deter  and  detect 
loss  or  unauthorized  disclosure.  Risk 
management  factors  considered  wiU 
include  sensitivity,  value  and  crucial 
nature  of  the  information;  analysis  of 
known  and  anticipated  threats; 
vulnerability;  and  coimtermeasure 
btoefits  versus  cost. 

(c)  NATO  classified  information  shall 
be  safiaguarded  in  compliance  with  U.S. 
Security  Authority  for  NATO 
Instructions  1-69  and  1-70.  Other 
foreign  government  information  shall  be 
safeguarded  as  described  herein  for  U.S. 
information  except  as  required  by  an 
existing  treaty,  agreement  or  other 
obligation  (hereinafter,  obligation). 
When  the  information  is  to  be 
safeguarded  pursuant  to  an  existing 
obligation,  the  additional  requirements 
at  §  2001.53  may  apply  to  the  extent 
they  were  required  in  the  obligation  as 
originally  negotiated  or  are  a^eed  upon 
during  amendment.  Negotiations  on 
new  obligations  or  amendments  to 
existing  obligations  shall  strive  to  bring 
provisions  for  safeguarding  foreign 
government  information  into  accord 
with  standards  for  safeguarding  U.S. 
information  as  described  in  this 
Directive. 

(d)  An  agency  head  who  origihates  or 
handles  classified  information  shall 
refer  any  matter  pertaining  to  the 
implementation  of  this  Directive  that  he 
or  she  cannot  resolve  to  the  .Director, 
ISOO  for  resolution. 
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§  2001 .41     Responsibilities  of  holders  [4.1  ]. 
Authorize  d  persons  who  have  access 
to  classified  information  are  responsible 
for: 

(a)  Protec  ing  it  from  persons  without 
authorized  i  ccess  to  that  information,  to 
include  seciring  it  in  approved 
equipment  or  facilities  whenever  it  is 
not  under  the  direct  control  of  an  ' 
authorized  ferson; 

(b)  Meeting  safeguarding  requirements 
prescribed  by  the  agency  head;  and 

(c)  Ensuring  that  classified 
information  is  not  conununicaU^d  over 
unsecured  ypice  or  data  circuits,  in 
public  conveyances  or  places,  or  in  any 
other  manner  that  permits  interception 
by  unauthoazed  persons. 

§2001.42    siandards  for  security 
equipment  [411]. 

The  Administrator  of  General  Services 
shall,  in  coak'dination  with  agency  heads 
originating  ( lassified  information, 
establish  and  publish  uniform 
standards,  specifications  and  supply 
schedules  for  security  equipment 
designed  to  provide  secure  storage  for 
and  destrucnon  of  classified 
information*  Whenever  new  security 
equipment  is  procured,  it  shall  be  in 
conformance  with  the  standards  and 
specificatioos  established  bjTthe 
Administrator  of  General  Services,  and 
shall,  to  the  [naximum  extent  possible, 
be  of  the  typ  s  available  through  the 
Federal  Sup  )ly  System. 

§2001.43    SI  >rage  [4.1]. 

(a)  Genera  J.  Classified  information 
shall  be  stor  sd  only  under  conditions 
designed  to  i  leter  and  detect 
unauthorizei  1  access  to  the  information. 
Storage  at  o\  erseas  locations  shall  be  at 
U.S.  Govern  nent  controlled  facilities 
unless  other  vise  stipulated  in  treaties  or 
intemationa  agreements.  Overseas 
storage  stan(  ards  for  facilities  under  a 
Chief  of  Misi  lion  are  promulgated  under 
the  authority  of  the  Overseas  Security 
Policy  Boarc . 

(b)  Requiiy  ^ments  for  physical 
protection.  {\)  Top  Secret.  Top  Secret 
information  ehall  be  stqred  by  one  of  the 
following  mithods: 

(i)  In  a  GSA-approved  security 
container  with  one  of  the  following 
supplemental  controls: 

(A)  Contin  uous  protection  by  cleared 
guard  or  dut  r  personnel; 

(B)  Inspec  ion  of  the  security 
container  ev  sry  two  hours  by  cleared 
guard  or  dut  r  personnel; 

(C)  An  Inti  usion  Detection  System 
(IDS)  with  ti  e  personnel  responding  to 
the  alarm  aniving  within  15  minutes  of 
the  alarm  an  lunciation  [Acceptability  of 
Intrusion  De  ection  Equipment  (IDE): 
All  IDE  musi  be  UL-listed  (or  equivalent 


as  defined  by  the  agency  head)  and 
approved  by  the  agency  head. 
Government  and  proprietary  installed, 
maintained,  or  furnished  systems  are 
subject  to  approval  only  by  the  agency     ; 
head.};  or 

(D)  Security-In-Depth  conditions, 
provided  the  GSA-approved  container  is 
equipped  with  a  lock  meeting  Federal 
Specification  FF-L-2740. 

(ii)  An  open  storage  area  constructed 
in  accordance  with  §  2001.43,  which  is 
equipped  with  an  IDS  with  the 
personnel  responding  to  the  alarm    - 
arriving  within  15  minutes  of  the  alarm 
annunciation  if  the  area  is  covered  by 
Security-In-Depth  or  a  five  minute  alarm 
response  if  it  is  not. 

(iii)  An  EDS-equipped  vault  with  the 
personnel  responding  to  the  alarm 
arriving  within  15  minutes  of  the  alarm 
aimimciation. 

(2)  Secret.  Secret  information  shall  be 
stored  by  one  of  the  following  methods: 

(i)  In  the  same  maimer  as  prescribed 
for  Top  Secret  information; 

(ii)  In  a  GSA-approved  security 
container  or  vault  without  supplemental 
controls;  or 

(iii)  In  either  of  the  following: 

(A)  Until  October  1,  2012,  in  a  non- 
GSA-approved  container  having  a  built- 
in  combination  lock  or  in  a  non-GSA- 
approved  container  secured  with  a  rigid 
metal  lockbar  and  an  agency  head 
approved  padlock;  or 

(B)  An  open  storage  area.  In  either 
case,  one  of  the  following  supplemental 
controls  is  required: 

( 1 )  The  location  that  houses  the 
container  or  open  storage  area  shall  be 
subject  to  continuous  protection  by 
cleared  guard  or  duty  personnel; 

(2)  Cleared  guard  or  duty  personnel 
shall  inspect  the  security  container  or 
open  storage  area  once  every  foiu  hour$; 
or 

(3)  An  IDS  (per  paragraph  (b)(l)(i)(C) 
of  this  section)  with  the  personnel 
responding  to  the  alarm  arriving  within 
30  minutes  of  the  alarm  aimunciation. 
[In  addition  to  one  of  these 
supplemental  controls  specified  in 
paragraphs  (b)(2)(iii)(B)(l)  through  (3), 
security-in-depth  as  determined  by  the 
agency  head  is  required  as  part  of  the 
supplemental  controls  for  a  non-GSA- 
approved  container  or  open  storage  area 
storing  Secret  information.] 

(3)  Confidential.  Confidential 
information  shall  be  stored  in  the  same 
manner  as  prescribed  for  Top  Secret  or 
Secret  information  except  that 
supplemental  controls  are  not  required. 

(c)  Combinations.  Use  emd 
maintenance  of  dial-type  locks  and 
other  changeable  combination  locks. 

(1)  Equipment  in  service.  The 
classification  of  the  combination  shall 
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be  the  same  as  the  highest  level  of 
classified  information  that  is  protected 
by  the  lock.  Combinations  to  dial-type 
locks  shall  be  changed  only  by  persons 
having  a  favorable  determination  of 
eligibility  for  access  to  classified 
information  and  authorized  access  to 
the  level  of  information  protected  unless 
other  sufficient  controls  exist  to  prevent 
access  to  the  lock  or  knowrledge  of  the 
combination.  Combinations  shall  be 
changed  under  the  following  conditions: 

(i)  Whenever  such  equipment  is 
placed  into  use; 

(ii)  Whenever  a  person  knowing  the 
combination  no  longer  requires  access 
to  it  unless  other  sufficient  controls 
exist  to  prevent  access  to  the  lock;  or 

(iii)  Whenever  a  combination  has 
been  subject  to  possible  imauthorized 
disclosiue. 

(2)  Equipment  out  of  service.  When 
secmity  equipment  is  taken  out  of 
service,  it  shall  be  inspected  to  ensure 
that  no  classified  information  remains 
and  the  built-in  combination  lock  shall 
be  reset  to  a  standard  combination. 

(d)  Key  operated  locks.  When  special 
circumstances  exist,  an  agency  head 
may  approve  the  use  of  key  operated 
locks  for  the  storage  of  Secret  and 
Confidential  information.  Whenever 
such  locks  are  used,  administrative 
procedures  for  the  control  and 
accounting  of  keys  and  locks  shall  be 
established. 

§  2001 .44    Information  controls  [4.1 , 4.2]. 

(a)  General.  Agency  heads  shall 
establish  a  system  of  control  measiues 
which  assure  that  access  to  classified 
information  is  limited  to  authorized 
persons.  The  control  measures  shall  be 
appropriate  to  the  environment  in 
which  the  access  occurs  and  the  natiu^ 
and  volume  of  the  information.  The 
system  shall  include  technical,  physical, 
and  personnel  control  measmes. 
Administrative  control  measures  which 
may  include  records  of  internal 
distribution,  access,  generation, 
inventory,  reproduction,  and 
disposition  of  classified  information 
shall  be  required  when  technical, 
physical  and  personnel  control 
measures  are  insufficient  to  deter  and 
detect  access  by  unauthorized  persons. 

(b)  Reproduction.  Reproduction  of 
classified  information  shall  be  held  to 
the  minimum  consistent  with 
operational  requirements.  The  following 
additional  control  measures  shall  be 
taken: 

(1)  Reproduction  shall  be 
accomplished  by  authorized  persons 
knowledgeable  of  the  procedures  for 
classified  reproduction; 

(2)  Unless  restricted  by  the  originating 
Agency,  Top  Secret,  Secret,  and 


Confidential  information  may  be 
reproduced  to  the  extent  required  by 
operational  needs,  or  to  facilitate  review 
for  declassification; 

(3)  Copies  of  classified  information 
shall  be  subject  to  the  same  controls  as 
the  original  information;  and 

(4)  The  use  of  technology  that 
prevents,  discourages,  or  detects  the 
unauthorized  reproduction  of  classified 
information  is  encoiuaged. 

§  2001 .45    Transmission  [4.1 , 4.2]. 

(a)  General.  Classified  information 
shall  be  transmitted  and  received  in  an 
authorized  manner  which  ensures  that 
evidence  of  tampering  can  be  detected, 
that  inadvertent  access  can  be 
precluded,  and  that  provides  a  method 
which  assures  timely  delivery  to  the 
intended  recipient.  Persons  transmitting 
classified  information  are  responsible 
for  ensuring  that  intended  recipients  are 
authorized  persons  with  the  capability 
to  store  classified  information  in 
accordance  with  this  Directive. 

(b)  Dispatch.  Agency  heads  shall 
establish  procedures  which  ensure  that: 

(1)  All  classified  information 
physically  transmitted  outside  facilities 
shall  be  enclosed  in  two  layers,  both  of 
which  provide  reasonable  evidence  of 
tampering  and  which  conceal  the 
contents.  The  inner  enclosiu'e  shall 
clearly  identify  the  address  of  both  the 
sender  and  the  intended  recipient,  the 
highest  classification  level  of  the 
contents,  and  any  appropriate  warning 
notices.  The  outer  enclosure  shall  be  the 
same  except  that  no  markings  to 
indicate  that  the  contents  are  classified 
shall  be  visible.  Intended  recipients 
shall  be  identified  by  name  only  as  part 
of  an  attention  line.  The  following- 
exceptions  apply: 

(i)  If  the  classified  information  is  an 
internal  component  of  a  packable  item 
of  equipment,  the  outside  shell  or  body 
may  be  considered  as  the  inner 
enclosure  provided  it  does  not  reveal 
classified  information; 

(ii)  If  the  classified  information  is  an 
inaccessible  internal  component  of  a 
bulky  item  of  equipment,  the  outside  or 
body  of  the  item  may  be  considered  to 
be  a  sufficient  enclosure  provided 
observation  of  it  does  not  reveal 
classified  information; 

(iii)  If  the  classified  information  is  an 
item  of  equipment  that  is  not  reasonably 
packable  and  the  shell  or  body  is 
classified,  it  shall  be  concealed  with  an 
opaque  enclosure  that  will  hide  all 
classified  features; 

(iv)  Specialized  shipping  containers, 
including  closed  cargo  transporters  or 
diplomatic  pouch,  may  be  considered 
the  outer  enclosure  when  used;  and 


(v)  When  classified  information  is 
hand-carried  outside  a  facility,  a  locked 
briefcase  may  serve  as  the  outer 
enclosure. 

(2)  Couriers  and  authorized  persons 
designated  to  hand-carry  classified 
information  shall  ensure  that  the 
information  remains  under  their        ^ 
constant  and  continuous  protection  and 
that  direct  point-to-point  delivery  is 
made.  As  an  exception,  agency  heads 
may  approve,  as  a  substitute  for  a 
courier  on  direct  flights,  the  use  of 
specialized  shipping  containers  that  are 
of  sufficient  construction  to  provide  - 
evidence  of  forced  entrj',  are  secured 
with  a  high  security  padlock,  are 
equipped  with  an  electronic  seal  that 
would  provide  evidence  of  surreptitious 
entry  and  are  handled  by  the  carrier  in 
a  maimer  to  ensxue  that  the  container  is 
protected  until  its  delivery  is 
completed. 

(c)  Tmnsmission  methods  within  and 
between  the  U.S.,  Puerto  Rico,  or  a  U.S. 
possession  or  trust  territory. 

(1)  Top  Secret.  Top  Secret  information 
shall  be  transmitted  by  direct  contact 
between  authorized  persons;  the 
Defense  Courier  Service  or  an 
authorized  government  agency  coiuier 
service;  a  designated  courier  or  escort 
with  Top  Secret  clearance;  electronic 
means  over  approved  communications 
systems.  Under  no  circumstances  will 
Top  Secret  information  be  transmitted 
via  the  U.S.  Postal  Service. 

(2)  Secret.  Secret  information  shall  be 
transmitted  by: 

(i)  Any  of  the  methods  established  for 
Top  Secret;  U.S.  Postal  Service  Express 
Mail  and  U.S.  Postal  Service  Registered 
Mail,  as  long  as  the  Waiver  of  Signature 
and  Indemnity  block,  item  11-B,  on  the 
U.S.  Postal  Service  Express  Mail  Label 
shall  not  be  completed;  and  cleared 
commercial  carriers  or  cleared 
commercial  messenger  services.  The  use 
of  street-side  mail  collection  boxes  is 
strictly  prohibited;  and 

(ii)  Agency  heads  may,  on  an 
exceptional  basis  and  when  an  urgent 
requirement  exists  for  overnight 
delivery  within  the  U.S.  and  its 
Territories,  authorize  the  use  of  the 
current  holder  of  the  General  Services 
Administration  contract  for  overnight 
delivery  of  information  for  the 
Executive  Branch  as  long  as  applicable 
postal  regulations  (39  CFR  chapter  I)  are 
met.  Any  such  delivery  service  shall  be 
U.S.  owned  and  operated,  provide 
automated  in-transit  tracking  of  the 
classified  information,  and  ensure 
package  integrity  during  transit.  The 
contract  shall  require  cooperation  with 
government  inquiries  in  the  event  of  a 
loss,  theft,  or  possible  unauthorized 
disclosure  of  classified  information.  The 
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sender  is  responsible  for  ensuring  that 
an  authorized  person  will  be  available 
-to  receive  the  delivery  and  verification 
of  the  correct  mailing  address.  The 
package  may  be  addressed  to  the 
recipient  by  name.  The  release  signatiu'e 
block  on  the  receipt  label  shall  not  be 
«xecuted  under  any  circiunstances.  The 
use  of  external  (street  side)  collection 
boxes  is  prohibited.  Classified 
Conununications  Security  Information, 
NATO,  and  foreign  government 
information  shall  not  be  transmitted  in 
this  manner. 

(3)  Con^dential.  Confidential 
information  shall  be  transmitted  by  any 
of  the  methods  established  for  Secret 
information  or  U.S.  Postal  Service 
Certified  Mail.  In  addition,  when  the 
recipient  is  a  U.S.  Government  facility, 
the  Confidential  information  may  be 
transmitted  via  U.S.  First  Class  Mail. 
However,  Confidential  information  shall 
not  be  transmitted  to  government 
contractor  facilities  via  first  class  mail. 
When  first  class  mail  is  used,  the 
envelope  or  outer  wrapper  shall  be 
marked  to  indicate  that  the  information 
is  not  to  be  forwarded,  but  is  to  be 
returned  to  sender.  The  use  of  street- 
side  mail  collection  boxes  is  prohibited. 

(d)  Transmission  methods  to  a  U.S. 
Government  facility  located  outside  the 
U.S.  The  transmission  of  classified 
information  tg  a  U.S.  Government 
facility  located  outside  the  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  a  U.S. 
possession  or  trust  territory,  shall  be  by 
methods  specified  above  for  Top  Secret 
information  or  by  the  Department  of 
State  Courier  Service.  U.S.  Registered 
Mail  through  Military  Postal  Service 
facilities  may  be  used  to  transmit  Secret 
and  Confidential  information  provided 
that  the  information  does  not  at  any 
time  pass  out  of  U.S.  citizen  control  nor 
pass  through  a  foreign  postal  system. 

(e)  Transmission  of  U.S.  classified 
information  to  foreign  governments. 
Such  transmission  shall  take  place 
between  designated  government 
representatives  using  the  transmission 
methods  described  in  paragraph  (d)  of 
this  section.  When  classified 
information  is  transferred  to  a  foreign 
government  or  its  representative  a 
signed  receipt  is  required. 

(0  Receipt  of  classified  information. 
Agency  heads  shall  establish  procedures 
which  ensure  that  classified  information 
is  received  in  a  manner  which  precludes 
unauthorized  access,  provides  for 
inspection  of  all  classified  information 
received  for  evidence  of  tampering  and 
confirmation  of  contents,  and  ensures 
timely  acknowledgment  of  the  receipt  of 
Top  Secret  and  Secret  information  by  an 
audiorized  recipient.  As  noted  in 


paragraph  Je)  of  this  section,  a  receipt 
acknowledgment  of  all  classified 
material  trs  nsmitted  to  a  foreign 
govemmen :  or  its  representative  is 
required. 

§  2001 .46    E  estruction  [4.1 , 4.2]. 

(a)  Genei  il.  Classified  information 
identified  f  Dr  destruction  shall  be 
destroyed  c  ompletely  to  preclude 
recognition  or  reconstruction  of  the 
classified  ii  [formation  in  accordance 
with  procedures  and  methods 
prescribed  by  agency  heads.  The 
methods  an  d  equipment  used  to 
routinely  d  jstroy  classified  information 
include  bui  ning,  cross-cut  shredding, 
wet-pulping,  melting,  mutilation, 
chemical  d  (composition  or  pulverizing. 

(b)  Techi  ical  guidance.  Technical 
guidance  c<  ncerning  appropriate 
methods,  equipment,  and  standards  for 
the  destruction  of  classified  electronic 
media  and  processing  equipment 
component  may  be  obtained  by 
submitting  all  pertinent  information  to 
the  Nationa  i  Security  Agency /Central 
Seciu'ity  Se  -vice,  Directorate  for 
Informatior  Systems  Security,  Fort 
Meade.  MD  20755.  Specifications 
concerning  appropriate  equipment  and 
standards  f(  ir  the  destruction  of  other 
storage  mec  ia  may  be  obtained  ft-om  the 
GSA. 

§  2001 .47    L  }ss,  possible  compromise  or 
unauthorize<  disclosure  [4.1, 4.2]. 

(a)  Genen  il.  Any  person  who  has 
knowledge  hat  classified  information 
has  been  or  may  have  been  lost,  possibly 
compromisi  sd  or  disclosed  to  an 
unauthoriz<  d  person(s)  shall 
immediate!;  r  report  the  circumstances  to 
an  .official  c  esignated  for  this  purpose. 

(b)  Cases  involving  information 
originated  I  y  a  foreign  government  or 
another  U.i. .  government  agency. 
Whenever  &  loss  or  possible 
unauthorizi  d  disclosure  involves  the 
classified  ir  formation  or  interests  of  a 
foreign  government  agency,  or  another 
governmen^agency,  the  department  or 
agency  in  vwhich  the  compromise 
occurred  shpll  advise  the  other 
government  agency  or  foreign 
government  of  the  circumstances  and 
findings  tha  t  affect  their  information  or 
interests.  Hi  )wever,  foreign  goverrunents 
normally  w  11  not  be  advised  of  any 
security  sys  ;em  vulnerabilities  that 
contributed  to  the  compromise. 

(c)  Inquir  r/ investigation  and 
corrective  a  ztions.  Agency  heads  shall 
establish  ap  propriate  procedures  to 
conduct  an  nquiry/investigation  of  a 
loss,  possible  compromise  or 
unauthorized  disclosure  of  classified 
information^  in  order  to  implement 
appropriate  corrective  actions,  which 


may  include  disciplinary  sanctions,  and 
to  ascertain  the  degree  of  damage  to 
national  security. 

(d)  Department  of  Justice  and  legal 
.  counsel  coordination.  Agency  heads 
shall  establish  procediues  to  ensure 
coordination  with  legal  counsel 
whenever  a  formal  action,  beyond  a 
reprimand,  is  contemplated  against  any 
person  believed  responsible  for  the 
unauthorized  disclosure  of  classified 
information.  Whenever  a  criminal 
violation  appears  to  have  occurred  and 
a  criminal  prosecution  is  contemplated, 
agency  heads  shall  use  established 
procedures  to  ensure  coordination 
with — 

(1)  The  Department  of  Justice,  and 

(2)  The  legal  counsel  of  the  agency 
where  the  individual  responsible  is 
assigned  or  employed. 

§  2001 .48    Special  access  programs  [4.3]. 

(a)  General.  The  safeguarding 
requirements  of  this  Directive  may  be 
enhanced  for  information  in  Special 
Access  Programs  (SAP),  established 
under  the  provisions  of  Section  4.3  of 
E.O.  12958,  as  amended,  by  the  agency 
head  responsible  for  creating  the  SAP. 
Agency  heads  shall  ensure  that  the 
enhanced  controls  are  based  on  an 
assessment  of  the  value,  critical  natiue, 
and  vulnerability  of  the  information. 

(b)  Significant  interagency  support 
requirements.  Agency  heads  must 
ensure  that  a  Memorandum  of 
Agreement/Understanding  (MOA/MOU) 
is  established  for  each  Special  Access 
Program  that  has  significant  interagency 
support  requirements,  to  appropriately 
and  fully  address  support  requirements 
and  supporting  agency  oversight 
responsibilities  for  that  SAP. 

§2001.49    Telecommunications  automated 
information  systems  and  network  security 
[4.1,4.2]. 

Each  agency  head  shall  ensure  that 
classified  information  electronically 
accessed,  processed,  stored  or 
transmitted  is  protected  in  accordance 
with  applicable  national  policy 
issuances  identified  in  the  Index  of 
National  Security  Telecommunications 
and  Information  Systems  Security 
Issuances  (NSTISSI)  and  Director  of 
Central  Intelligence  Directive  (DCID)  6/ 
3. 

§  2001 .50    Technical  security  [4.1  ]. 

Based  upon  the  risk  management 
factors  referenced  in  §  2001.40  of  this 
directive  agency  heads  shall  determine 
the  requirement  for  technical 
countermeasiues  such  as  Technical 
Siuveillance  Countermeasures  (TSCM) 
and  TEMPEST  necessary  to  detect  or 
deter  exploitation  of  classified 


Federal  Register /Vol.  68,  No.  183 /Monday.  September  22.  2003 /Rules  and  Regulations        55181 


information  through  technical  collection 
methods  and  may  apply 
countermeasures  in  accordance  with 
NSTISSI  7000,  entitled  Tempest 
Countermeasures  for  Facilities,  and  SPB 
Issuance  6-97.  entitled  National  Policy 
on  Technical  Surveillance 
Countermeasmes. 

§  2001 .51    Emergency  auttiortty  [4.2]. 

(a)  Agency  heads  or  any  designee  may 
prescribe  special  provisions  for  the 
dissemination,  transmission, 
safeguarding  and  destruction  of 
classified  information  during  certain 
emergency  situations. 

(b)  In  emergency  situations,  in  which 
there  is  an  imminent  threat  to  life  or  in 
defense  of  the  homeland,  agency  heads 
or  designees  may  authorize  the 
disclosxne  of  classified  information  to 
an  individual  or  individuals  who  are 
otherwise  not  routinely  eligible  for 
access  under  the  following  conditions: 

(1)  Limit  the  amoimt  of  classified 
information  disclosed  to  the  absolute 
minimum  to  achieve  the  purpose; 

(2)  Limit  the  number  of  individuals 
who  receive  it; 

(3)  Transmit  the  classified 
information  via  approved  Federal 
Government  channels  by  the  most 
secure  and  expeditious  method  to 
include  those  required  in  subpart  C  of 
this  directive,  or  other  means  deemed 
necessary  when  time  is  of  the  essence; 

(4)  Provide  instructions  about  what 
specific  information  is  classified,  how  it 
should  be  safeguarded;  physical  custody 
of  classified  information  must  remain 
with  an  authorized  Federal  Government 
entity,  in  all  but  the  most  extraordinary 
circimistances; 

(5)  Provide  appropriate  briefings  to 
the  recipients  on  their  responsibilities 
not  to  disclose  the  information  and 
obtain  a  signed  nondisclosure 
agreement; 

(6)  Within  72  hours  of  the  disclosure 
of  classified  information,  or  the  earliest 
opportunity  that  the  emergency  permits, 
but  no  later  than  30  days  after  the 
release,  the  disclosing  authority  must 
notify  the  originating  agency  of  the 
information  by  providing  the  following 
information: 

(i)  A  description  of  the  disclosed 
information; 

(ii)  To  whom  the  information  was 
disclosed; 

(iii)  How  the  information  was 
disclosed  and  transmitted; 

(iv)  Reason  for  the  emergency  release; 

(v)  How  the  information  is  being 
safeguarded;  and 

(vi)  A  description  of  the  briefings 
provided  and  a  copy  of  the 
nondisclosure  agreements  signed. 


§2001.52    Open  storage  areas  [4.1]. 

This  section  describes  the 
construction  standards  for  open  storage 
areas. 

(a)  Construction.  The  perimeter  walls, 
floors,  and  ceiling  will  be  permanently 
constructed  and  attached  to  each  other. 
All  construction  must  be  done  in  a 
manner  as  to  provide  visual  evidence  of 
unauthorized  penetration. 

(b)  Doors.  Doors  shall  be  constructed 
of  wood,  metal,  or  other  solid  material. 
Entrance  doors  shall  be  secured  with  a 
built-in  GSA-approved  three-position 
combination  lock.  When  special 
circumstances  exist,  the  agency  head 
may  authorize  other  locks  on  entrance 
doors  for  Secret  and  Confidential 
storage.  Doors  other  than  those  secured 
with  the  aforementioned  locks  shall  be 
secured  from  the  inside  with  either 
deadbolt  emergency  egress  hardware,  a 
deadbolt,  or  a  rigid  wood  or  metal  bar 
which  extends  across  the  width  of  the 
door,  or  by  other  means  approved  by  the 
agency  head. 

(c)  Vents,  ducts,  and  miscellaneous 
openings.  All  vents,  ducts,  and  similar 
openings  in  excess  of  96  square  inches 
(and  over  6  inches  in  its  smallest 
dimension)  that  enter  or  pass  through  an 
open  storage  area  shall  be  protected 
with  either  bars,  expanded  metal  grills, 
commercial  metal  sounds  baffles,  or  an 
intrusion  detection  system. 

(d)  Windows. 

(1)  All  windows  which  might 
reasonably  afford  visual  observation  of 
classified  activities  within  the  facility 
shall  be  made  opaque  or  equipped  with 
blinds,  drapes,  or  other  coverings. 

(2)  Windows  at  groimd  level  will  be 
constructed  from  or  covered  with 
materials  which  provide  protection  from 
forced  entry.  The  protection  provided  to 
the  windows  need  be  no  stronger  than 
the  strength  of  the  contiguous  walls. 
Open  storage  areas  which  are  located 
within  a  controlled  compound  or 
equivalent  may  eliminate  the 
requirement  for  forced  entry  protection 
if  the  windows  are  made  inoperable 
either  by  permanently  sealing  them  or 
equipping  them  on  the  inside  with  a 
locking  mechanism  and  they  are 
covered  by  an  IDS  (either  independently 
or  by  the  motion  detection.sensors 
within  the  area.) 

§  2001 .53    Foreign  Government  Information 
[4.1]. 

The  requirements  described  below  are 
additional  baseline  safeguarding 
standards  that  may  be  necessary  for 
foreign  government  information,  other 
than  NATO  information,  that  requires 
protection  pursuant  to  an  existing 
treaty,  agreement,  bilateral  exchange  or 
other  obligation.  NATO  classified 


information  shall  be  safeguarded  in 
compliance  with  United  States  Security 
Authority  for  NATO  histructions  1-69 
and  1-70.  To  the  extent  practical,  and  to 
facilitate  its  control,  foreign  government 
information  should  be  stored  separately 
from  other  classified  information.  To 
avoid  additional  costs,  separate  storage 
may  be  accomplished  by  methods  such 
as  separate  drawers  of  a  container.  The 
safeguarding  standards  described  below 
may  be  modified  if  required  or 
permitted  by  treaties  or  agreements,  or 
for  other  obligations,  with  the  prior 
written  consent  of  the  National  Security 
Authority  of  the  originating  government, 
hereafter  "originating  government." 

(a)  Top  Secret.  Records  shall  be 
maintained  of  the  receipt,  internal 
distribution,  destruction,  access, 
reproduction,  and  transmittal  of  foreign 
govenunent  Top  Secret  information. 
Reproduction  requires  the  consent  of 
the  originating  government.  Destruction 
will  be  witnessed. 

(b)  Secret.  Records  shall  be 
maintained  of  the  receipt,  external 
dispatch  and  destruction  of  foreign 
government  Secret  information.  Other 
records  may  be  necessary  if  required  by 
the  originator.  Secret  foreign 
government  information  may  be 
reproduced  to  meet  mission 
requirements  unless  prohibited  by  the 
originator.  Reproduction  shall  be 
recorded  unless  this  requirement  is 
waived  by  the  originator. 

(c)  Confidential.  Records  need  not  be 
maintained  for  foreign  government 
Confidential  information  unless 
required  by  the  originator. 

(d)  Restricted  and  other  foreign 
government  information  provided  in 
confidence.  In  order  to  assiue  the 
protection  of  o&er  foreign  government 
information  provided  in  confidence 
(e.g.,  foreign  government  "Restricted," 
"Designated,"  or  unclassified  provided 
in  confidence),  such  information  must 
be  classified  under  E.O.  12958  as 
amended.  The  receiving  agency,  or  a 
receiving  U.S.  contractor,  licensee, 
grantee,  or  certificate  holder  acting  in 
accordance  with  instructions  received 
from  the  U.S.  Government,  shall  provide 
a  degree  of  protection  to  the  foreign 
government  information  at  least 
equivalent  to  that  required  by  the 
government  or  international 
organization  that  provided  the 
information.  When  adequate  to  achieve 
equivalency,  these  standards  may  be 
less  restrictive  than  the  safeguarding  ' 
standards  that  ordinarily  apply  to  U.S. 
CONFIDENTIAL  information.  If  the 
foreign  protection  requirement  is  lower 
than  the  protection  required  for  U.S. 
CONFIDENTIAL  information,  the 
following  requirements  shall  be  met: 
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(1)  Documents  may  retain  their 
original  foreign  markings  if  the 
responsible  agency  determines  that 
these  markings  are  adequate  to  meet  the 
purposes  served  by  U.S.  classification 
markings.  Otherwise,  dociunents  shall 
be  marked,  "This  document  contains 
(insert  name  of  country)  (insert 
classification  level)  information  to  be 
treated  as  U.S.  (insert  classification 
level)."  The  notation,  "Modified 
Handling  Authorized,"  may  be  added  to 
either  the  foreign  or  U.S.  markings 
authorized  for  foreign  government 
information.  If  remarking  foreign 
originated  docimients  or  matter  is 
impractical,  an  approved  cover  sheet  is 
an  authorized  option; 

(2)  Documents  shall  be  provided  only 
to  those  who  have  an  established  need- 
to-know,  and  where  access  is  required 
by  official  duties; 

(3)  Individuals  being  given  access 
shall  be  notified  of  applicable  handling 
instructions.  This  may  be  accomplished 
by  a  briefing,  written  instructions,  or  by 
applying  specific  handling  requirements 
to  an  approved  cover  sheet; 

(4)  Dociunents  shall  be  stored  in  such 
a  manner  so  as  to  prevent  imauthorized 
access; 

(5)  Dociunents  shall  be  transmitted  in 
a  inethod  approved  for  classified 
information,  unless  this  method  is 
waived  by  the  originating  government. 

(e)  Third-country  transfers.  The 
release  or  disclosure  of  foreign 
government  information  to  any  third- 
country  entity  must  have  the  prior 
consent  of  the  originating  government  if 
required  by  a  treaty,  agreement,  bilateral 
exchange,  or  other  obligation. 

Subpart  E— Self-Inspections 

§2001.60    General  [5.4]. 

(a)  Purpose.  This  subpari  sets 
standards  for  establishing  and 
maintaining  an  ongoing  agency  self- 
inspection  program,  which  shall  include 
the  periodic  review  and  assessment  of 
the  agency's  classified  product.  "Self- 
inspection"  means  the  internal  review 
and  evaluation  of  individual  agency 
activities  and  the  agency  as  a  whole 
with  respect  to  the  implementation  of 
the  program  established  under  the 
Order. 

(b)  Applicability.  These  standards  are 
binding  on  all  executive  branch 
agencies  that  create  or  handle  classified 
information.  Pursuant  to  Executive 
Order  12829,  the  National  Industrial 
Security  Program  Operating  Manual 
(NISPOM)  prescribes  the  security 
requirements,  restrictions  and 
safeguards  applicable  to  industry, 
including  the  conduct  of  contractor  self- 
inspections.  The  standards  established 


in  the  NISP  3M  should  be  consistent 
with  the  sta  ndards  prescribed  in 
Executive  Qrder  12958,  as  amended  and 
this  part. 

(c)  Respo.  jsibility.  The  senior  agency 
official  is  re  sponsible  for  the  agency's 
self-inspect  on  program!  The  senior 
agency  offic  ial  shall  designate  agency 
personnel  ti »  assist  in  carrying  out  this 
responsibilj  ty. 

(d)  Apprc  ach.  The  official(s) 
responsibleifor  the  program  shall 
determine  t  le  means  and  methods  for 
the  conduct  of  self-inspections.  These 
may  includi  t: 

(1)  A  revi  jw  of  relevant  security 
directives,  j  uides  and  instructions; 

(2)  Interv:  ews  with  producers  and 
users  of  cla!  sified  information; 

(3)  A  revi  jw  of  access  and  control 
records  and  procediu^s;  and 

(4)  A  revi  !w  of  a  sample  of  classified 
documents  generated  by  agency 
activities. 

(e)  Frequt  ncy.  The  official(s) 
responsible  for  the  program  shall  set  the 
fi^equency  o  self-inspections  on  the 
basis  of  proj  ;ram  needs  and  the  degree 
of  classifica  ion  activity.  Activities  that 
generate  sigpificant  amounts  of 
classified  iirformation  should  conduct  at 
least  one  do  :ument  review  per  year. 

(f)  Report  ng.  The  format  tor 
documentin  i  findings  shall  be  set  by  the 
official(s)  re  sponsible  for  the  program. 

§2001.61     Coverage  [5.4(dK4)]. 

(a)  GenerdL  These  standards  are  not 
all-inclusiv« .  Each  agency  may  expand 
upon  the  co  ^erage  according  to  program 
and  policy  i  eeds.  Each  self-inspection 
of  an  agenc]  activity  need  not  include 
all  the  elemi  snts  covered  in  this  section. 
Agencies  wi  thout  original  classification 
authority  ne  ed  not  include  in  their  self- 
inspections  those  elements  of  coverage 
pertaining  t(  i  original  classification. 

(b)  Elemei  its  of  coverage. 
(1)  Origin  J  classification. 

(i)  Evaluai  e  original  classification 
authority's  { eneral  understanding  of  the 
process  of  o  iginal  classification, 
including  tne: 

(A)  Applicable  standards  for 
classification; 

(B)  Levels  of  classification  and  the 
damage  crit(  iria  associated  with  each; 
and 

(C)  Requiied  classification  markings, 
(ii)  Detern  line  if  delegations  of 

original  claa  sification  authority  conform 
with  the  req  iirements  of  the  Order, 
including  whether: 

(A)  Delegations  are  limited  to  the 
minimum  r«  quired  to  administer  the 
program; 

(B)  Design  ated  original  classification 
authorities  1  ave  a  demonstrable  and 
continuing  i  leed  to  exercise  this 
authority; 


(C)  Delegations  are  in  writing  and 
identify  the  official  by  name  or  position 
title;  and 

(D)  New  requests  for  delegation  of 
classification  authority  are  justified.  , 

(iii)  Assess  original  classification 
authority's  familiarity  with  the  duration 
of  classification  requirements, 
including: 

(A)  Assigning  a  specific  date  or  event 
for  declassification  that  is  less  than  10 
years  when  possible; 

(B)  Establishing  ordinarily  a  10- year 
duration  of  classification  when  an 
earlier  date  or  event  cannot  be 
determined;  and 

(C)  Limiting  extensions  of 
classification  for  specific  information 
not  to  exceed  25  years  for  permanently 
valuable  records  or  providing  a  25  year 
exemption. 

(iv)  Conduct  a  review  of  a  sample  of 
classified  information  generated  by  the 
inspected  activity  to  determine  the 
propriety  of  classification  and  the 
application  of  proper  and  full  markings. 

(v)  Evaluate  classifiers'  actions  to 
comply  with  the  standards  specified  in 
§  2001.15  and  §  2001.32  of  this  part, 
relating  to  classification  and 
declassification  guides,  respectively. 

(vi)  Verify  observance  with  the 
prohibitions  on  classification  and 
limitations  on  reclassification. 

{vii)Assess  whether  the  agency's 
classification  challenges  program  meets 
the  requirements  of  the  Order  and  this 
part. 

(2)  Derivative  classification.  Assess 
the  general  familiarity  of  individuals 
who  classify  derivatively  with  the: 

(i)  Conditions  for  derivative 
classification; 

(ii)  Requirement  to  consult  with  the 
originator  of  the  information  when 
iquestions  concerning  classification 
arise; 

(iii)  Proper  use  of  classification 
guides;  and 

(iv)  Proper  and  complete  application 
of  classification  markings  to  derivatively 
classified  dociunents. 

(3)  Declassification. 

(i)  Verify  whether  the  agency  has 
established,  to  the  extent  practical,  a 
system  of  records  management  to 
facilitate  public  release  of  declassified 
documents. 

(ii)  Evaluate  the  status  of  the  agency 
declassification  program,  including  the 
requirement  to: 

(A)  Comply  with  the  automatic 
declassification  provisions  regarding 
historically  valuable  records  over  25 
years  old; 

(B)  Declassify,  when  possible, 
historically  valuable  records  prior  to 
accession  into  the  National  Archives; 
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(C)  Provide  the  Archivist  with 
adequate  and  ciurent  declassification 
guides; 

(D)  Ascertain  that  the  agency's 
mandatory  review  program  conforms  to 
established  requirements;  and 

(E)  Determine  whether  responsible 
agency  officials  are  cooperating  with  the 
ISOO  Director  to  coordinate  the  linkage 
and  effective  utilization  of  existing 
agency  databases  of  records  that  have 
been  declassified  and  publicly  released. 

(4)  Safeguarding. 

(i)  Monitor  agency  adherence  to 
established  safeguarding  stemdards. 

(ii)  5.4(c)  of  the  Order — Verify 
whether  the  agency  has  established  to 
the  extent  practical  a  records  system 
designed  and  maintained  to  optimize 
the  safeguarding  of  classified 
information. 

(iii)  Assess  compliance  with  controls 
for  access  to  classified  information. 

(iv)  Evaluate  the  effectiveness  of  the 
agency's  program  in  detecting  and 
processing  security  violations  and 
preventing  recurrences. 

(v)  Assess  compliance  with  the 
procediu-es  for  identifying,  reporting 
and  processing  unauthorized 
disclosures  of  classified  information. 

(vi)  Evaluate  the  effectiveness  of  , 
procedures  to  ensure  that: 

(A)  The  originating  agency  exercises 
control  over  the  classified  information  it 
generates; 

(B)  Holders  of  classified  information 
do  not  disclose  information  originated 
by  another  agency  without  that  agency's 
authorization;  and 

(C)  Departing  or  transferred  officials 
return  all  classified  information  in  their 
possession  to  authorized  agency 
personnel. 

(5)  Security  education  and  training. 
Evaluate  the  effectiveness  of  the 
agency's  security  education  and  training 
program  in  familiarizing  appropriate 
personnel  with  classification 
procedures;  and  determine  whether  the 
program  meets  the  standards  specified 
in  subpart  F  of  this  part. 

(6)  Management  and  oversight, 
(i)  Determine  whether  original 

classifiers  have  received  prescribed 
training. 

(ii)  Verify  whether  the  agency's 
special  access  programs: 

(A)  Adhere  to  specified  criteria  in  the 
creation  of  these  programs; 

(B)  Are  kept  to  a  minimum; 

(C)  Provide  for  the  conduct  of  internal 
oversight;  and 

(D)  Include  an  annual  review  of  each 
program  to  determine  whether  it 
continues  to  meet  the  requirements  of 
the  Order. 

(iii)  Assess  whether: 
(A)  Senior  management  demonstrates 
commitment  to  the  success  of  the 


program,  including  providing  the 
necessary  resources  for  effective 
implementation; 

(B)  Producers  and  users  of  classified 
information  receive  guidance  with 
respect  to  security  responsibilities  and 
requirements; 

(C)  Controls  to  prevent  unauthorized 
access  to  classified  information  are 
effective; 

(D)  Contingency  plans  are  in  place  for 
safeguarding  classified  information  used 
in  or  near  hostile  areas; 

(E)  The  performance  contract  or  other 
system  used  to  rate  civilian  or  military 
personnel  includes  the  management  of 
classified  information  as  a  critical 
element  or  item  to  be  evaluated  in  the 
rating  of:  Original  classifiers;  security 
managers;  classification  management 
officers;  and  security  specialists;  and 
other  employees  whose  duties 
significantly  involve  the  creation  or 
handling  Of  classified  information;  and 

(F)  A  method  is  in  place  for  collecting 
information  on  the  costs  associated  with 
the  implementation  of  the  Order. 

Subpart  F— Security  Education  and 
Training 

§2001.70    General  [5.4].    . 

(a)  Purpose.  This  subpart  sets 
standards  for  agency  security  education 
and  training  programs.  Implementation 
of  these  standards  should: 

(1)  Ensure  that  all  executive  branch 
employees  who  create,  process  or 
handle  classified  information  have  a 
satisfactory  knowledge  and 
understanding  about  classification, 
safeguarding,  and  declassification 
policies  and  procedures; 

(2)  Increase  uniformity  in  the  conduct 
of  agency  security  education  and 
training  programs;  and 

(3)  Reduce  improper  classification, 
safeguarding  and  declassification 
practices. 

(b)  Applicability.  These  standards  are 
binding  on  all  executive  brand 
departments  and  agencies  that  create  or 
handle  classified  information.  Pursuant 
to  Executive  Order  12829,  the  NISPOM 
prescribes  the  security  requirements, 
restrictions,  and  safeguards  applicable 
to  industry,  including  the  conduct  of 
contractor  security  education  and 
training.  The  standards  established  in 
the  NISPOM  should  be  consistent  with 
the  standards  prescribed  in  Executive 
Order  12958,  as  amended  and  of  this 
part. 

(c)  Responsibility.  The  senior  agency 
official  is  responsible  for  the  agency's 
security  education  and  training 
program.  The  senior  agency  official 
shall  designate  agency  personnel  to 
assist  in  carrying  out  this  responsibility. 


(d)  Approach.  Security  education  and 
training  should  be  tailored  to  meet  the 
specific  needs  of  the  agency's  security 
program,  and  the  specific  roles 
employees  are  expected  to  play  in  that 
program.  The  agency  official(s) 
responsible  for  the  program  shall 
determine  the  means  and  methods  for 
providing  security  education  and 
training.  Training  methods  may  include 
briefings,  interactive  videos, 
dissemination  of  instructional  materials, 
and  other  media  and  methods.  Agencies 
shall  maintain  records  about  the 
programs  it  has  offered  and  employee 
participation  in  them. 

(e)  Frequency.  The  frequency  of 
agency  security  education  and  training 
will  vary  in  accordance  with  the  needs 
of  the  agency's  security  classification 
program.  Each  agency  shall  provide 
some  form  of  refresher  security 
education  and  training  at  least  emnually. 

§2001.71    Coverage  [5.4<dK3)]. 

(a)  General.  Each  department  or 
agency  shall  establish  and  maintain  a 
formal  security  education  and  training 
program  wliich  provides  for  initial  and 
refresher  training,  and  termination 
briefings.  This  subpart  establishes 
security  edu(  ation  and  training 
standards  for  original  classification 
authorities,  declassification  authorities, 
security  managers,  classification 
management  officers,  security 
specialists,  and  all  other  personnel 
whose  duties  significantly  involve  the 
creation  or  handling  of  classified 
information.  These  standards  are  not 
intended  to  be  all-inclusive.  The  official 
responsible  for  the  security  education 
and  training  program  may  expand  or 
modify  the  coverage  provided  in  this 
part  according  to  the  agency's  program 
and  policy  needs. 

(b)  Elements  of  initial  coverage.  All 
cleared  agency  personnel  shall  receive 
initial  training  on  basic  security 
policies,  principles,  practices,  and 
criminal,  civil,  and  administrative 
penalties.  Such  training  must  be 
provided  in  conjunction  with  the 
granting  of  a  security  clearance,  and 
prior  to  granting  access  to  classified 
information.  The  following  areas  should 
be  considered  for  inclusion  in  initial 
briefings. 

(1)  Roles  and  responsibilities. 

(i)  What  are  the  responsibilities  of  the 
senior  agency  official,  classification 
management  officers,  the  security 
nianager  and  the  security  specialist? 

(ii)  What  are  the  responsibilities  of 
agency  employees  who  create  or  handle 
classified  information? 

(iii)  Who  should  be  contacted  in  case 
of  questions  or  concerns  about 
classification  matters?  . 


58184        Fwieral  Register /Vol.  68,  No.  183/Ilonday,  September  22,  2003 /Rules  and  Regulations 


(2)  Elements  of  classifying  and 
declassifying  information. 

(i)  What  is  classified  information  and 
why  is  it  important  to  protect  it? 

(ii)  What  are  the  levels  of  classified 
information  and  the  damage  criteria 
associated  with  each  level? 

(iii)  What  are  the  prescribed 
classification  markings  and  why  is  it 
important  to  have  classified  information 
fully  and  properly  marked? 

(iv)  What  are  the  general  requirements 
for  declassifying  information? 
*     (v)  What  are  the  procediues  for 
challenging  the  classification  status  of 
information? 

(3)  Elements  of  safeguarding. 

(i)  What  are  the  proper  procedures  for 
safeguarding  classified  information? 

(ii)  What  constitutes  an  unauthorized 
disclosiue  and  what  are  the  criminal, 
civil,  and  administrative  penalties 
associated  with  these  disclosiues? 

(iii)  What  are  the  general  conditions 
and  restrictions  for  access  to  classified 
information? 

(iv)  What  should  an  individual  do 
when  he  or  she  believes  safeguarding 
standards  may  have  been  violated? 

(c)  Specialized  security  education  and 
traihing.  Original  classification 
authorities,  authorized  declassification 
authorities,  individuals  specifically 
designated  as  responsible  for  derivative 
classification,  classification 
management  officers,  security  managers, 
security  specialists,  and  all  other 
personnel  whose  duties  significantly 
involve  the  creation  or  handling  of 
classified  information  should  receive 
more  detailed  training.  This  training 
should  be  provided  before  or  conciurent 
with  the  date  the  employee  assumes  any 
of  the  positions  listed  above,  but  in  any 
event  no  later  than  six  months  from  that 
date.  Cdverage  considerations  should 
include:, 

(1)  Original  Classification  Authorities, 
(i)  What  is  the  difference  between 

original  and  derivative  classification? 

(ii)  Who  can  classify  information 
originally? 

(iii)  What  are  the  standards  that  a 
designated  classifier  must  meet  to 
classify  information? 

(iv)  What  discretion  does  the  Original 
Classification  Authority  have  in 
classifying  information,  for  example, 
foreign  government  information. 

(v)  What  is  the  process  for 
determining  duration  of  classification? 

(vi)  What  are  the  prohibitions  and 
limitations  on  classifying  information? 

(vii)  What  are  the  basic  markings  that 
must  appear  on  classified  information? 

(viii)  What  are  the  general  standards 
and  procedures  for  declassification? 

(2)  Declassification  authorities  other 
than  original  classification  authorities. 


(i)  What  4re  the  standards,  methods 
and  procedures  for  declassifying 
information  under  Executive  Order 
12958,  as  aiiended? 

(ii)  What  are  the  standards  for  creating 
and  using  a  »ency  declassification 
guides? 

(iii)  What  is  contained  in  the  agency's 
automatic  declassification  plan? 

(iv)  What, are  the  agency 
responsibilities  for  the  maintenance  of  a 
declassified  ion  database? 

(3)  Indivi  iuals  specifically  designated 
as  responsil  ile  for  derivative 
classificatia  a,  security  managers, 
classificatic  n  management  officers, 
seciuit'y  spe  cialists  or  any  other 
personnel  v  hose  duties  significantly 
involve  the  creation  or  handling  of 
classified  ii  formation. 

(i)  What  a  re  the  original  and 
derivative  c  assification  processes  and 
the  standar(  s  applicable  to  each? 

(ii)  What  ire  the  proper  and  complete 
classificatia  n  markings,  as  described  in 
subpart  B  ol  this  part? 

(iii)  What  are  the  authorities,  methods 
and  process  3s  for  downgrading  and 
declassifyin  i  information? 

(iv)  What  are  the  methods  for  the 
proper  use,  storage,  reproduction, 
transmissioi  i,  dissemination  and 
destruction  Df  classified  information? 

(v)  What  i  re  the  requirements  for 
creating  anc  updating  classification  and 
declassifica  ion  guides? 

(vi)  What  are  the  requirements  for 
controlling  f  ccess  to  classified 
information? 

(vii)  Whal  are  the  procedures  for 
investigatin ;  and  reporting  instances  of 
seciu-ity  vio  ations,  and  the  penalties 
associated  v  ith  such  violations? 

(viii)  Whait  are  the  requirements  for 
creating,  maintaining,  and  terminating 
special  acceps  programs,  and  the 
mechanism^  for  monitoring  such 
programs? 

(ix)  What  pre  the  procedures  for  the 
secure  use,  certification  and 
accfeditatiop  of  automated  information 
systems  juidj  networks  which  use, 
process,  store,  reproduce,  or  transmit 
classified  irjformation? 

(x)  What  ^e  the  requirements  for 
oversight  of  jthe  security  classification 
program,  ineluding  agency  self- 
inspectionsT 

(d)  Refresher  security  education  and 
training.  Agencies  shall  provide 
refresher  training  to  employees  who 
create,  process  or  handle  classified 
information!  ^^^^sher  training  should 
reinforce  thi  policies,  principles  and 
procedures  covered  in  initial  and 
specialized  training.  Refresher  training 
should  also  address  the  threat  and  the 


techniques  < 
intelligence 


mployed  by  foreign 
activities  attempting  to 


obtain  classified  information,  and 
advise  personnel  of  penalties  for 
engaging  in  espionage  activities. 
Refresher  training  should  also  address 
issues  or  concerns  identified  during 
agency  self-inspections.  When  other- 
methods  are  impractical,  agencies  may 
satisfy  the  requirement  for  refresher 
training  by  means  of  audiovisual 
products  or  written  materials. 

(e)  Termination  briefings.  Each  agency 
shall  ensure  that  each  employee  granted 
access  to  classified  information  who 
leaves  the  service  of  the  agency  receives 
a  termination  briefing.  Also,  each 
agency  employee  whose  clearance  is 
withdrawn  must  receive  such  a  briefing. 
At  a  minimum,  termination  briefings 
must  impress  upon  each  employee:  The 
continuing  responsibility  not  to  disclose 
any  classified  information  to  which  the 
employee  had  access  and  the  potential 
penalties  for  non-compliance;  and  the 
obligation  to  return  to  the  appropriate 
agency  official  all  classified  documents 
and  materials  in  the  employee's 
possession. 

(f)  Other  security  education  and 
training.  Agencies  are  encouraged  to 
develop  additional  security  education 
and  training  according  to  program  and 
pqlicy  needs.  Such  security  education 
and  training  could  include: 

(1)  Pragtices  applicable  to  U.S. 
officials  traveling  overseas; 

(2)  Procedures  for  protecting 
classified  information  processed  and 
stored  in  automated  information 
systems; 

(3)  Methods  for  dealing  with 
uncleared  personnel  who  work  in 
proximity  to  classified  information;     • 

(4)  Responsibilities  of  personnel    ■ 
serving  as  couriers  of  classified 
information;  and 

(5)  Security  requirements  that  govern 
participation  in  international  programs. 

Subpart  Q— Reporting  and  Definitions 

§2001.80    Statistical  reporting  [5.2(bK4)]. 

Each  agency  that  creates  or  handles 
classified  information  shall  report 
annually  to  the  Director  of  ISOO 
statistics  related  to  its  security 
classification  program.  The  Director  will 
instruct  agencies  what  data  elements  are 
required,  and  how  and  when  they  are  to 
be  reported. 

§  2001 .81    Accounting  for  costs  [5.4<dK8)]. 

(a)  Information  on  the  costs  associated 
with  the  implementation  of  the  Order 
will  be  collected  from  the  agencies.  The 
agencies  will  provide  data  to  ISOO  on 
the  cost  estimates  for  classification- 
related  activities.  ISOO  will  report  these 
cost  estimates  annually  to  the  President. 
The  agency  senior  official  should  work 


e 
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•  closely  with  the  agency  comptroller  to 
ensure  that  the  best  estimates  are 
collected. 

(b)  The  Secretary  of  Defense,  acting  as 
the  executive  agent  for  the  National 
Industrial  Security  Program  under 
Executive  Order  12829,  and  consistent 
with  agreements  entered  into  under 
section  202  of  E.O.  12829,  will  collect 
cost  estimates  for  classification-related 
activities  of  contractors,  licensees, 
certificate  holders,  and  grantees,  and 
report  them  to  ISOO  annually.  ISOO 
will  report  these  cost  estimates  annually 
to  the  President. 

§2001.82    Dafinmons  [6.1]. 

(a)  "Accessioned  Records"  vaeans 
records  of  pennanent  historical  value  in 
the  legal  custody  of  NARA. 

(b)  "Authorized person" msans  a. 
person  who  has  a  favorable 
detOTmination  of  eligibility  for  access  to 
classified  information,  has  signed  an 
approved  nondisclosure  agreement,  and 
has  a  need-to-know  for  the  specific 
classified  information  in  the 
performance  of  official  duties. 

(c)  "Cleared  commercial  carrier" 
means  a  carrier  that  is  authorized  by 
law,  regulatory  body,  or  regulation,  to 
transport  SECRET  and  CONFIDENTIAL 
material  and  has  been  granted  a  SECRET 
facility  clearance  in  accordance  with  the 
National  Industrial  Seciuity  Program. 

(d)  "Control"  means  the  authority  of 
the  agency  that  originates  information, 
or  its  successor  in  function,  to  regulate 
access  to  the  information^ 

(e)  "Declassified  or  Declassification" 
means  the  authorized  change  in  the 
status  of  information  from  classified 
information  to  unclassified  information. 

(f)  "Equity"  means  information 
originally  classified  by  or  under  the 
control  of  an  agency. 

(g)  "Exempted"  means  nomenclatiue 
and  marking  indicating  information  has 
been  determined  to  fall  within  an 
enumerated  exemption  from  automatic 
declassification  under  E.O.  12958,  as 
amended. 

(h)  "Federal  Record"  includes  all 
books,  papers,  maps,  photographs, 
machine-readable  materials,  or  other 
documentary  materials,  regardless  of 
physical  form  or  characteristics,  made 
or  received  by  an  agency  of  the  United 
States  Government  rnider  Federal  law  or 
in  connection  with  the  transaction  of 
public  business  and  preserved  or 
appropriate  for  preservation  by  that 
agency  or  its  legitimate  successor  as 
evidence  of  the  organization,  functions, 
policies,  decisions,  procedures, 
operations,  or  other  activities  of  the 
Government  or  because  of  the 
informational  value  of  data  in  them. 
Library  and  museum  material  made  or 


acquired  and  preserved  solely  for 
reference,  and  stocks  of  publications 
and  processed  documents  are  not 
included.  (44  U.S.C.  3301) 

(i)  "File  series"  means  a  body  of 
related  records  created  or  maintained  by 
an  agency,  activity,  office  or  individual. 
The  records  may  be  related  by  subject, 
topic,  form,  function,  or  filing  scheme. 
An  agency,  activity,  office,  or  individual 
may  create  or  maintain  several  different 
file  series,  each  serving  a  different 
function.  Examples  may  include  a 
subject  file,  alphabetical  name  index, 
chronological  file,  or  a  record  set  of 
agency  publications.  File  series 
frequently  correspond  to  items  on  a 
NARA-approved  agency  records 
schedule.  Some  very  large  series  may 
contain  several  identifiable  sub-series, 
and  it  may  be  appropriate  to  treat  sub- 
series  as  discrete  series  for  the  purposes 
of  the  Order. 

(j)  "Newly  Discovered  Records" 
means  records  that  were  inadvertentiy 
not  reviewed  prior  to  the  effective  date 
of  automatic  declassification  because 
the  agency  declassification  authority 
was'unaware  of  their  existence. 

(k)  "Open  storage  area"  means  an 
area  constructed  in  accordance  with 
section  2001.62  and  authorized  by  the 
agency  head  for  open  storage  of 
classified  information. 

(1)  "Pass/Fail  (P/F)"  means  a 
declassification  technique  that  regards 
information  at  the  full  dociunent  or 
folder  level.  Any  exemptible  portion  of 
a  dociunent  or  folder  may  result  in 
exemption  (failure)  of  the  entire 
documents  or  folders.  Documents  or 
folders  that  contain  no  exemptible 
information  are  passed  and  therefore 
declassified.  Dociunents  within  exempt 
folders  are  exempt  from  automatic 
declassification.  Declassified  documents 
may  be  subject  to  FOIA  exemptions 
other  than  the  seciuity  exemption 
((b)(1)),  and  the  requirements  placed  by 
legal  authorities  governing  Presidential 
records  and  materials. 

(m)  "Permanent  Records"  means  any 
Federal  record  that  has  been  determined 
by  NARA  to  have  sufficient  value  to 
warrant  its  preservation  in  the  National 
Archives  of  the  United  States. 
Permanent  records  include  all  records 
accessioned  by  NARA  into  the  National 
Archives  of  the  United  States  and  later 
increments  of  the  same  records,  and 
those  for  which  the  disposition  is 
permanent  on  SF  115s,  Request  for 
Records  Disposition  Authority, 
approved  by  NARA  on  or  after  May  14, 
1973. 

(n)  "Presidential  Historical  Materials 
and  Records"  means  the  papers  or 
records  of  the  former  Presidents  under 
the  legal  control  of  the  Archivist 


pursuant  to  sections  2107,  2111,   . 
2111note,  or  2203  of  title  44,  U.S.C,  as 
defined  at  44  U.S.C.  2111,  2111note, 
and  2001. 

(o)  "Records"  means  the  records  of  an 
agency  and  Presidential  papers  or 
Presidential  records,  as  those  terms  are 
defined  in  title  44,  United  States  Code, 
including  those  created  or  maintained 
by  a  government  contractor,  licensee, 
certificate  holder,  or  grantee  that  are 
subject  to  the  sponsoring  agency's 
control  luider  the  terms  of  the  contract, 
license,  certificate,  or  grant. 

(p)  "Redaction"  means  the  removal  of 
exempted  information  from  copies  of  a 
document. 

(q)  "Securify-in-dept/i "  means  a 
determination  by  the  agency  head  that 
a  facility's  seciuity  program  consists  of 
layered  and  complementary  security 
controls  sufficient  to  deter  and  detect 
unauthorized  entry  and  movement 
within  the  facility.  Examples  include, 
but  are  not  limited  to,  use  of  perimeter 
fences,  employee  and  visitor  access 
controls,  use  of  an  Intrusion  Detection 
System  (IDS),  random  guard  patrols 
throughout  ihe  facility  during  non- 
working  hours,  closed  circuit  video 
monitoring  or  other  safeguards  that 
mitigate  the  vulnerabifity  of  open 
storage  areas  without  alarms  and 
security  storage  cabinets  during  non- 
workiiig  hours. 

(r)  "Tab"  means  a  narrow  paper 
sleeve  placed  around  a  document  or 
group  of  documents  in  such  a  way  that 
it  would  be  readily  visible. 

(s)  "Transferred  Records"  means 
records  transferred  to  agency  storage 
facilities  or  a  federal  records  center. 

(t)  'Temporary  fiecords"  means 
federal  records  approved  by  NARA  for 
disposal,  either  immediately  or  after  a 
specified  retention  period.  Also  called 
disposable  records. 

(u)  "Unscheduled  Records"  means 
federal  records  whose  final  disposition 
has  not  been  approved  by  NARA.  All 
records  that  fall  under  a  NARA 
approved  records  control  schedule  are 
considered  to  be  scheduled  records. 

(v)  "Vault"  means  an  area  approved 
by  the  agency  head  which  is  designed 
and  constructed  of  masonry  units  or 
steel  lined  construction  to  provide 
protection  against  forced  entry.  A 
modular  vault  approved  by  the  General 
Services  Administration  (GSA)  may  be 
used  in  lieu  of  a  vault  as  prescribed  in 
the  first  sentence  of  this  paragraph  (e). 
Vaults  shall  be  equipped  with  a  GSA- 
approved  vault  door  and  lock. 

§  2001 .83    Effective  date  [6.3]. 

Part  2001  shall  become  effective 
September  22.  2003. 
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PART  2004— DIRECTIVE  ON 
SAFEGUARDING  CLASSIHED 
NATIONAL  SECURITY  INFORMATION 
[Removed  and  reserved.] 

■  2.  Remove  and  reserve  32  CFR  part 
2004. 


Dated:  September  15,  2003 
J.  William  Le  Dnard 

Director,  Info  -motion  Security  Oversight 
Office. 

[FR  Doc.  03-; 
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Notice  of  September  18,  2003— 
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Title  3— 

The  President 


55189 


Presidential  Documents 


Notice  of  September  18,  2003 

Continuation  of  the  National  Emergency  With  Respect  to 
Persons  Who  Commit,  Threaten  To  Commit,  or  Support 
Terrorism 


On  September  23,  2001,  by  Executive  Order  13224,  I  declared  a  national 
emergency  with  respect  to  persons  who  commit,  threaten  to  commit,  or 
support  terrorism,  pursuant  to  the  International  Emergency  Economic  Powers 
Act  (50  U.S.C.  1701-1706).  I  took  this  action  to-  deal  with  the  unusual 
and  extraordinary  threat  to  the  national  security,  foreign  policy,  and  economy 
of  the  United  S'ates  constituted  by  the  grave  acts  of  terrorism  and  threats 
of  terrorism  committed  by  foreign  terrorists,  including  the  terrorist  attacks 
in  New  York,  Pennsylvania,  and  on  the  Pentagon  committed  on  September 
11,  2001,  and  the  continuing  and  immediate  threat  of  further  attacks  on 
United  States  nationals  or  the  United  States.  Because  the  actions  of  these 
persons  who  commit,  threaten  to  commit,  or  support  terrorism  continue 
to  pose  an  unusual  and  extraordinary  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States,  the  national  emergency  declared 
on  September  23,  2001,  and  the  measures  adopted  on  that  date  to  deal- 
with  that  emergency,  must  continue  in  effect  beyond  September  23,  2003. 
Therefore,  consistent  with  section  202(d)  of  the  National  Emergencies  Aci 
(50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency 
with  respect  to  persons  who  commit,  threaten  to  commit,  or  support  ter- 
rorism. .  . 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted- 
to  the  Congress. 


[FR  Doc.  03-24191 
Filed  9-19-03.  10:43  am] 
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RULES  GOING  INTO 
EFFECT  SEPTEMBER  22, 
2003 

AGRICULTURE 
OEPARTMENT 
Agricultural  Marketing 
Service 

Pistachio  nuts  in  shell  and 
shelled;  grade  standards; 
published  8-22-03 
COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 
regulations; 

Export  clearance;  foreign 
trade  statistics  regulations 
conformarx^e;  publisfied  8- 
21-03 
ENERQY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Filing  fees;  annual  Uipdate; 

published  8-22-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protection — 
Refrigerant  recycling; 
published  7-24-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  published  7-22-03 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Florida;  published  7-22-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments; 
Texas;  published  8-14-02 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Practice  and  procedure; 
Filing  procedures,  corporate 
powers,  intemational 
banking,  and  management 
official  interlocks;  technical 
corrections  and 
modifications;  published  8- 
21-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare; 


Cost  reports;  electronic 
submission;  publishe  I  8- 
22-03 

Medicare+Choice  prog^m; 
managed  care  provi;  ons; 
published  8-22-03 
Standards  and  certificati<li: 
Laboratory  requirement ; — 
Medicare,  Medicaid,  ^nd 
CLIA  programs;  qiEility 
systems  and  certari 
personnel  qualifications; 
correction;  published  8- 
22-03 
HOMELAND  SECURITY  | 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 
Merchandise,  special  classes: 
Archaeological  materials 
from  Cambodia;  impart 
restrictions;  publishec  9- 
22-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Louisiana;  published  9-^2-03 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threateqpd 
species: 

Sacramento  splittail; 

published  9-22-03 

NATIONAL  ARCHIVES  AND 

RECORDS  ADMINISTRATION 

Information  Security 

Oversight  Office 

National  security  informaion; 

classification,  downgrac  ing, 

and  declassification; 

published  9-22-03 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 

Airbus:  published  8-181)3 

Boeing:  published  8-18  03 

Bombardier:  published  p-18- 

03 

Rolls-Royce  pic;  publisfied 

8-18-03 

Standard  instrument  appibach 

procedures:  published  |-22- 

03 

TREASURY  DEPARTMd^T 

Comptroller  of  the  Currency 

National  banks: 

Securities:  electronic  fi^ng 

and  disclosure  of 

beneficial  ownership 

reports:  published  9-  !2-03 


COMMENTS  DUE  NEKt 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  g^pes 
grown  in 


Califomia 
Reserve  raisins  intended 
for  use  as  cattle  feed; 
additional  storage 
payment  reduction; 
comments  due  by  9-29- 
03;  published  7-31-03 
[FR  03-19492] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations- 
Arizona,  California, 
Nevada,  and  Texas; 
portions  removed; 
comments  due  by  10-3- 
03;  published  8-4-03 
[FR  03-19695] 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Blueberries:  comments  due 
by  9-29-03;  published  7- 
30-03  [FR  03-19344] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  Econornic 
Zone — 
Groundfish  Observer 

Program:  comments 

due  by  10-3-03; 

published  9-3-03  [FR 

03-22456] 
Pacific  cod:  comments 

due  by  10-2-03: 

published  8-18-03  [FR 

03-21048] 
Atlantic  highly  migratory 
species- 
Atlantic  shark;  comments 

due  by  9-30-03; 

published  8-12-03  [FR 

03-20516] 

Atlantic  shark;  comments 

due  by  10-3-03; 

published  9-19-03  [FR 

03-24113] 
Atlantic  tunas,  swordfish, 

and  sharks:  comments 

due  by  9-30-03; 

published  8-1-03  [FR 

03-19522] 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  Coast  groundfish; 

comments  due  by  10-2- 

03:  published  9-5-03 

[FR  03-22669] 


West  Coast  salmon; 
comments  due  by  9-29- 
03;  published  9-12-03 
[FR  03-23204] 
Westem  Pacific 
bottomfish;  comments 
due  by  9-29-03; 
published  8-28-03  [FR 
03-22040] 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
sen/ices  (CHAMPUS): 
TRICARE  program- 
Nonavailability  statement, 
referral  authorization 
requirements,  and 
specialized  treatment 
services  program 
elimination;  comments 
due  by  9-29-03; 
published  7-31-03  [FR 
03-19452] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

Small  generator 
interconnection 
agreenvents  and 
procedures; 

standardization:  comments 
due  by  10-3-03;  published 
8-19-03  [FR  03-20155] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Volatile  organic 
compounds,  exclusion 
of  4  compounds; 
revision;  comments  due 
by  10-3-03;  published 
9-3-03  [FR  03-22449] 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States; 

Michigan:  comments  due  by 
10-2-03;  published  9-2-03 
[FR  03-22155] 
Minnesota;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22157] 

Hazardous  waste  program 

authorizations; 

South  Carolina:  comments 
due  by  10-2-03:  published 
9-2-03  [FR  03-22311] 
Pestwides:  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Bacillus  subtilis  var. 
amyloliquefaciens  (strain 
FZB24):  comments  due 
by  9-29-03:  published  7- 
30-03  [FR  03-19134] 

Boscalid;  comments  due  by 
9-29-03;  published  7-30- 

-  03  [FR  03-19357] 
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Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  diie  by  9-29- 
03;  published  8-13-03  [FR 
03-20524] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Interconnectior^^ 
Incumbent  local  exchange 

carriers;  unbundling 

obligations;  correction; 

comments  due  by  10-2- 

03;  published  9-10-03 

[FR  03-22970] 
Interconnection — 
Incumbent  local  exchange 

earners;  unbundling 

obligations;  comments 

due  by  10-2-03; 

published  9-2-03  [FR 

03-22194] 

FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 
Anti-tying  restrictions; 
exception;  comments  due 
by  9-30-03;  published  8- 
29-03  [FR  03-22090] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Milk,  cream,  and  yogurt 
products;  lowfat  and 
nonfat  yogurt  standards 
revocation  petition;  yogurt 
and  cultured  milk 
standards  amendment; 
comments  due  by  10-1- 
;  03;  published  7-3-03  [FR 
03-16789] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Florida;  comments  due  by 

9-30-03;  published  8-1-03 

[FR  03-19647] 
Marine  casualties  and 
investigations: 
Chemical  testing  following 

serious  marine  incidents; 

comments  due  by  9-30- 

03;  published  8-25-03  [FR 

03-21643] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introduction: 
Tax  credit  proceeds 
distribution;  comments 
due  by  9-29-03;  published 
7-30-03  [FR  03-19286] 


Public  and  Indian  housing: 
Over-income  families;  public 
housing  agencies 
discretion  in  treatment; 
comments  due  by  9-30- 
03;  published  8-1-03  [FR 
03-19623] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
reservations: 
Paiute-Shoshone  Indian 

Tribe  of  Fallon 

Reservation  and  Colony, 

NV;  Court  of  Indian 

Offenses  removed; 

comments  due  by  9-29- 

03;  published  7-30-03  [FR 

03-19314] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 

Repiratory  protection — 
Assigned  protection 
factors;  comments  due 
by  10-2-03;  published 
9-10-03  [FR  03-23078]    • 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unk>ns: 
Economic  Growth  and 
Regulatory  Papen«ori< 
Reduction  Act  of  1996; 
implementation — 
Regulatory  review  for 
reduction  of  burden  on 
federally-insured  credit 
unksns;  comments  due 
by  10-1-03;  published 
7-3-03  [FR  03-16795] 

PERSONNEL  MANAGEMENT 
OFFICE 

Competitive  service  and 

status;  regulatory  review; 

comments  due  by  9-29-03; 

published  7-31-03  [FR  03- 

19470] 
Physicians'  comparability 

allowances;  comments  due 

by  9-29-03;  published  7-29- 

03  [FR  03-19088] 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Baseline  and  functionality 
equivalent  negotiated 
service  agreements; 
docket  establishment; 
comments  due  by  9-29- 
03;  published  9-4-03  [FR 
03-22478] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Move  update  and  address 
matching  requirements; 
changes;  comments  due 
by  9-29-03;  published  8- 
28-03  [FR  03-22048] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 


Maximum  loan  guaranty  and 
gross  loan  amounts, 
guaranteed  financing 
percentages,  etc.; 
comments  due  by  9-29- 
03;  published  8-28-03  [FR 
03-22012] 

SOCIAL  SECURITY 
AIMIirilSTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Vocational  rehabilitation 
services,  employment 
sen/ices,  or  other  support 
servk:es  programs;  benefit 
payments  to  participating 
individuals;  comments  due 
by  9-30-03;  published  8-1- 
03  [FR  03-19541] 

TRANSPORTATION 
DEPARTMENT 

Aviation  economic  regulations: 
Air  carrier  continuing  fitness 
determinations  involving 
citizenship  issue; 
supporting  data; 
comments  due  by  9-29- 
03;  published  7-30-03  [FR 
03-19455] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
ailes,  etc.: 

Supersonic  aircraft  noise; 
technk:ar  information 
request;  workshop; 
comments  due  by  9-30- 
03;  published  5-23-03  [FR 
03-13038] 

Airworthiness  directives: 
.     Boeing;  comments  due  by 
9-29-03;  published  8-15- 
03  [FR  03-20836] 

Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  10-3-03;  published 
9-8-03  [FR  03-22706] 

McDonnell  Douglas; 
comments  due  by  9-29- 
03;  published  8-14-03  [FR 
03-20715] 

Rolls-Royce  pic;  comments 
due  by  9-29-03;  published 
7-30-03  [FR  03-19310] 
Class  D  airspace:  comments 
due  by  9-29-03;  published 
7-28-03  [FR  03-19166] 

Class  E  airspace;  comments 
due  by  9-29-03;  published 
8-18-03  [FR  03-21081] 

Restricted  areas;  comments 
due  by  9-29-03;  published 
8-14-03  [FR  03-20772] 

Restricted  areas;  correction; 
comments  due  by  9-29-03; 
published  8-22-03  [FR  C3- 
20772] 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Head  impact;  comments 
due  by  9-29-03; 
published  8-28-03  [FR 
03-22010] 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Railroad  servk:es 
abandonment: 
Public  participation  in 
abarKJonment 
proceedings;  comment 
request;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22292] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sierra  Leone  and  Uberia 
sanctions  regulations;  rough 
diamonds;  comments  due 
by  10-3-03;  published  8-4- 
03  [FR  03-19821] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Compensatory  stock  options 

transfers;  cross-reference; 

comments  due  by  9-30- 

03;  published  7-2-03  [FR 

03-16787] 
Golden  parachute  payments; 

comments  due  by  10-3- 

03;  published  8-4-03  [FR 

03-19274] 

Procedure  and  administration: 
Capital  account  revaluations; 
comments  due  by  9-30- 
03;  published  7-2-03  [FR 
03-16788] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  t>enefits: 
Non-VA  physician  sennces 
associated  with  outpatient 
or  inpatient  care  at  non- 
VA  facilities;  payment; 
comments  due  by  9-29- 
03;  published  7-29-03  [FR 
03-19174] 

Sensori-neural  aids; 
extension  to  Purple  Heart 
recipients;  comments  due 
by  9-29-03;  published  7- 
31-03  [FR  03-19441] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put)lic  t)ills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
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may  be  used  in  conjunction 
with  "PLUS"  (PuWic  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office.  Washington,  DC  20402 


(phone,  202-512-1808).  fThe 
text  will  also  be  made 
available  on  the  Intemet  Irom 
GPO  Access  at  http:// 
www.access.gpo.gov/nari 
nara005.html.  Some  law^  may 
not  yet  be  available. 

H.R.  2738/P.L.  108-77 

United' States-Chile  Fi 
Trade  Agreement 
Implementation  Act  (Sep^  3, 
2003;  117  Stat.  909) 
H.R.  2739/P.L.  108-78 
United  States-Singapore  ^ree 
Trade  Agreement 


Implementation  Act  (Sept.  3, 

2003;  117  Stat.  948) 

S.  1435/P.L.  108-79 

Prison  Rape  Elimination  Act  of 

2003  (Sept.  4,  2003;  117  Stat. 

972) 

Last  List  August  25,  2003 


Public  l^ws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  <electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


Title 


Stock  Number 


Price       Revision  Dale 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
nunibers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
•  week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 1 95.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Djscover).  Charge  orders  may  t»e 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-00001-6) 9.00      "Jan.  I,  2003 

3  (1997  Compilatron 


and  Parts  100  and 
101) 


(869-050-00002-4) 32.00      '  Jan.  1.  2003 


4 (869-050-00003-2) 

5  Parts: 

1-699  (869-050-00004-1) 

700-1 199  (869-050-00005-9) 

1200-End,  6(6 
Reserved) (869-050-00006-7) 

7  Parts: 

1-26  (869-050-00007-5) 

27-52  (869-05O-00008-3) 

53-209 (869-050-00009-1) 

210-299 (869-050-000 10-5) 

300-399 (869-050-00011-3) 

400-699 (869-050-00012-1) 

700-899 (869-050-00013-0)  , 

900-999 (869-050-00014-8) 

1000-1199  : (869-050-00015-6)  . 

1200-1599  (869-050-00016-4)  . 

1600-1899  (869-050-00017-2) 

1900-1939  (869-050-00018-1)  . 

1940-1949  (869-050-00019-9)  . 

1950-1999  (869-050-O0020-2)  . 

200O-End ^ (869-050-00021-1)  . 

8 (869-050-00022-9)  . 

9  Parts: 

1-199 (869-050-00023-7)  , 

200-End  (869-050-00024-5)  . 

10  Parts: 

1-50  ." (869-050-00025-3)  . 

51-199 (869-050-00026-1)  . 

200-499 (869-050-00027-0)  . 

500-End (869-050-00028-8)  . 

11  (869-050-00029-6)  . 

12  Parts: 

1-199  (869-050-00030-0)  . 

200-219 (869-050-00031 -Si  . 

220-299 (869-050-00032-6)  . 

300-499 (869-050-00033-4)  . 

500-599 (869-050-O0034-2)  . 

600-899 (869-050-00035-1)  . 

900-End  (869-O50-00036-9)  . 

13  .V.  (869-050^)0037-7)  . 


9.50 

Jon. 

1,2003 

57.00 

Jon. 

1,2003 

46.00 

Jan. 

1.2003 

58.00 

Jan. 

1.2003 

40.00 

Jan. 

1,2003 

47.00 

Jan. 

1,2003 

36.00 

Jan. 

1.2003 

59.00 

Jan. 

1,2003 

43.00 

Jan. 

1,2003 

39.00 

Jan. 

1,2003 

42.00 

Jan. 

1,2003 

57.00 

Jan. 

1,2003 

23.00 

Jan. 

1,2003 

58.00 

Jan. 

1.2003 

61.00 

Jan. 

1,  2003 

29.00 

"Jan. 

1.2003 

47.00 

Jan. 

1.2003 

45.00 

Jan. 

1.2003 

46.00 

Jan, 

1.2003 

58.00 

Jan. 

1,2003 

58.00 

Jon. 

1.2003 

56.00 

Jan. 

1,2003 

58.00 

Jon. 

1.2003 

56.00 

Jan. 

1,2003 

44.00 

Jan. 

1.2003 

58.00 

Jan. 

1.2003 

38.00 

Jan. 

1,2003 

30.00 

Jan. 

1.2003 

38.00 

Jan. 

1.2003 

58.00 

Jan. 

1,2003 

43.00 

Jan. 

1,2003 

38.00 

Jan. 

1,2003 

54.00 

Jan. 

1,2003 

47.00 

Jan. 

1.2003 

14  Parts: 

1-59  „ t (869-050-00038-5) 

60-139 (869-050-00039-3) 

140-199 (869-050-00040-7) 

200-1199 (869-050K)0041-5) 

1200-End (869-050-00042-3) 

15  Parts: 

0-299  (869-050-00043-1) 

300-799 (869-050-00044-0) 

800-End (869-050-00045-8) 

16  Parts: 

0^99  (869-050-00046-6) 

1000-End (869-050-00047-4) 

17  Parts: 

1-199 (869-050-00049-1) 

200-239 (869-050-0005O-4) 

240-End (869-050-00051-2) 

18  Parts: 

1-399  (869-05O-00052-1) 

400-End  (869-050-00053-9) 

19  Parts: 

1-140  (869-050-00054-7) 

141-199 (869-050-00055-5) 

200-End  (869-050-00056-3) 

20  Parts: 

1-399  (869-050-00057-1) 

400-499 (869-050-00058-0) 

500-End  (869-050-00059-8)  . 


60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
58.00 
62.00 

62.00 
25.00 

60.00 
58.00 
30.00 

50.00 
63.00 
63.00 
21  Parts: 

1-99  (869-050-00060-1)  40.00 

100-169 (869-050-00061-0) 47.00 

170-199 (869-050-00062-8) 50.00 

200-299 (869-050-00063-6) 17.00 


300-499 (869-050-00064-^) 

500-599 (869-O50-00065-2) 

600-799 (869-050-00066-1) 

800-1299 (869-050-00067-9) 

1300-End (869-050-00068-7) 

22  Parts: 

1-299  (86W)50-00069-5) 

300-End  (869-050-00070-9) 

23 (869-050-00071-7) 

24  Parts: 

0-199  (869-050-00072-5) 

200-499 (869-050-00073-3) 

500-699 (869-050-00074-1) 

700-1699  (869^)50-00075-0) 

1700-End (869-050-00076-8) 

25 (869-050-00077-6)  . 

26  Parts: 

§§1.0-1-1.60 (869-050-00078^) 49.00 

63.00 
57.00 
46.00 
61.00 
50.00 
49.00 


29.00 
47.00 
15.00 
^58.00 
22.00 

62.00 
44D0 

44.00 


58.00 
50.00 
30.00 
61.00 
30.00 


47.00        Jan.  1,2003 


§§  1.61-1.169 (869-050-00079-2) 

§§1.170-1.300 (869-050-0008O-6) 

§§1.301-1.400 (869-050-00081-4) 

§§1.401-1.440 (869-050-00082-2) 

§§1.441-1.500 (869-050-00083-1) 

§§1.501-1.640 (869-050-00064-9) 

§§  1.641-1.850 (869-050-00085-7)  60,00 

§§1.851-1.907  (869-050-00086-5) 60.00 

§§1.908-1.1000  (869-050-00087-3)  60.00 

§§1.1001-1.1400  (869-050-00088-1) 61.00 

§§  1.1401-1. 1503-2A  ....(869-050-00089-0) 50.00 

§§1.1551-End  (869-050-00090-3) 50.00 

2-29  (869-050-00091-1) 60.00 

30-39  (869-050-00092-0) 41.00 

40-49  (869-050-00093-8) 26,00 

50-299 (869-050-00094-6) 41.00 

300-499 (869-050-00095-4) 61.00 

500-599 (869-050-00096-2) 12.00 

600-End  .(869-05(H)0097-l) 17.00 


Jon.  1.2003 
Jan.  1.2003 
Jan.  1.2003 
Jan.  1,2003 
Jan.  1,2003 

Jan.  1,2003 
Jan.  1.2003 
Jan.  1,2003 

Jan.  1.2003 
Jan.  1.2003 

Apr.  1.  2003 
Apr.  1,  2003 
Apr.  1,2003 

Apr.  1.2003 
Apr.  1,2003 

Apr.  1,2003 
Apr,  1,2003 
Apr.  1,2003 

Apr.  1.  2003 
Apr.  1,2003 
Apr.  1.2003 

Apr.  1,2003 
Apr,  1.2003 
Apr.  1.2003 
Apr. -1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  .1.2003 

Apr,  1.2003 
Apr.  1,2003 

Apr.  1.  2003 

Apr.  1,  2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1.  2003 


6300        Apr.  1.  2003 


Apr.  1.2003 
Apr.  1,  2003 
Apr.  1.2003 
Apr.  1.  2003 
Apr.  1.2003 
Apr.  1,2003 
Apr,  1,2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1.  2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1,2003 
^Apr.  1.2003 
Ajx,  1,2003 


Vlll 
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Stock  Number 


Price       Revisi^  Date  Title 


Stock  Number 


Price       Revision  Date 


63.00 
25.00 

61.00 
58.00 


1-199  (869-050-00098-9)  .. 

200-€nd  (869-050-00099-7) .. 

28  Parts: 

0-42  (869-05(H)0100-4)  .. 

43-€nd  (869-05(MX)101-2)  .. 

29  Parts: 

0-99  (869-050-00102-1) 50.00 

100-499 (869-050-00103-9) 22.00 

500-899 (869-050-00104-7)  > 61.00 

900-1899 (869-050-00105-5) 35.00 

1900-1910  (§§  1900  to 

1910.999)  „ (869-048-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-050-00107-1) 46.00 

1911-1925 (869-050-00 108-O) 30.00 

1926 (869-05(MX)  109-8) 50.00 

1927-€nd (869-048-00108-5) 59.00 

30  Parts: 

1-199  (869-048-00109-3)  .. 

200-699 (869-048-001 10r7)  .. 

700-End  (869-050-00113-6)  .. 


56.00 
47.00 
57.00 

31  Parts: 

0-199  .(869-048-00112-3) 35.00 

200-End  (869-048-00113-1) 60.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II ; 19.00 


18.00 
60.00 
63.00 
47.00 
.37.00 
44.00 
47.00 

47.00 
60.00 
50.00 

45.00 
43.00 
59.00 


1-39,  Vol.  Ill 

•1-190 (869-050-00116-1)  .. 

191-399 (869-050-00117-9)  .. 

400-629 (869-048-00116-6)  .. 

•630-A99  .: (869-050-00119-5)  .. 

700-799 (869-048-00118-2)  .. 

800-End (869-050-00121-7)  .. 

33  Parts: 

1-124  (869-048-00120-4)  .. 

125-199 (869-048-00121-2)  .. 

200-End  (869-050-00124-1)  .. 

34  Parts: 

1-299  : (869-048-00123-9)  .. 

•300-399 (869-050-00126-8)  .. 

400-End  (869-048-00 125-5)  .. 

•35 (869-050-00128-4)  .. 

36  Parts 

1-199  (869-060-00129-2)  .. 

•200-299 (869-050-00130-6)  .. 

300-£nd  , (869-048-00129-8)  .. 

37  (869-048-00130-1)  .. 

38  Parts: 

0-17  (869-050^X)133-1)  .. 

•18-€nd (869-050-00134-9)  .. 

•39 (869-050-00135-7)  .. 

40  Parts: 

1-49 (869-048-00134-4) 57.00 

50-51 (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048-00136-1) 55.00 

52  (52.1019-End)  (869-048-00137-9) 58.00 

53-59  (869-050-00140-3) 31.00 

•60  (60.1-End)  (869-050-00141-1) 58.00 

•60  (Apps) ...: (869-050-00142-0) 51.00 

61-62  (869-050-00143-8) 43.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1199)  (869-048-00143-3) 46.00 

63  (63.120O-End)  (869-048-00144-1) 61.00 

64-71 (869-048-00145-0)'. 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00 


37.00 
37.00 
58.00 

47.00 


58.00 
62.00 

41.00 


Apr. 
Apr. 

July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

'July 

July 

July 

July 
July 
July 

.  July 

'July 

July 


1.2003 
1,2003 

1,2003 
2003 

1,2003 
1,2003 
2003 
1,2003 

1,2002 

1,2003 
1,2003 
1,2003 
1,2002 

1,2002 
2002 
1,2003 

1,2002 
1,2002 

!•,  1984 
1984 
1984 
2003 

1,2003 
2002 
2003 

1,2002 

1.2003 

1,2002 
1.2002 
1.2003 


10.00       *July 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 

«July 
July 
July 
July 
July 
July 
July 
July 

'July 


2002 
2003 
2002 

1.2003 


1.2003 
2003 
2002 


1 
1,2002 

1,2003 
1,2003 

1.2003 


1.2002 

2002 

2002 

2002 

2003 

1,2003 

1,2003 

1,2003 

1.2002 

1,2002 

1,2002 

1,2002 

1,2002 

1,2002 

1.2002 


86  (86.600-1-End)  (869-048-00149-2) 47.00 


87-99  (869-048-00150-6) 

100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-050-00157-8) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

•400-424  (869-050-00161-6) 

425-699  (869-048-00159-0) 

700-769 (869-048-00160-3) 

790-End (869-048-00161-1) 


57.00 
42.00 
58.00 
47.00 
39.00 
47.00 
47.00 
43.00 
56.00 
59.00 
58.00 
45.00 


July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1. 

July  1. 

July  1, 

July  1, 

July  1, 


2002 
2002 
2002 
2002 
2002 
2003 
2002 
2002 
2002 
2003 
2002 
2002 
2002 


41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) '. 13.00 

3-6 14.00 

7  6.00 

8 : 4.50 

9  , 13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18.  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Parts  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

•101   (869-050^)0166-7) 24.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  Parts: 

1-399  (869-048-001 6<^2J  .. 

400-429 (869-048-00167-1)  .. 

430-End  (869-048-00168-9)  .. 


56.00 
59.00 
61.00 

47.00 
59.00 


3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3July  1.  1984 

3  July  1,  1984 

3  July  1,  1984 

July  1,2002 

July  1.2003 

July  1,  2002 

July  1,2002 


Oct.  1,  2002 
Oct.  1,2002 
Oct.  1;  2002 

Oct.  1,  2002 
Oct.  1.  2002 


43  Parts: 

1-999  ....'. (869-048-00169-7)  .. 

1000-end  (869-048-00170-1) .. 

44 (869-048-00171-9) 47.00        Oct.  1,  2002 

45  Parts: 

1-199    ..." (869-048-00172-7)  .. 

200-499 (869-048-00173-5)  .. 

500-1199  .: (869-048-00174-3)  .. 

1200-End (869-048-00175-1)  .. 


57.00 
31.00 
47.00 
57.00 

46  Parts: 

1-40  (869-048-00176-0) 44.00 

41-69  (869-048-00177-8) 37.00 

70-89  (869-Ci48-00 178-6) 14.00 

90-139 (869-048-00179-4) 42.00 

140-155 (869-048-00180-8) 24.00 

156-165 (869-048-00181-6) 31.00 

166-199 (869-048-O0J82-4) 44.00 

200-499  ...: (869-048-00183-2) 37.00 

500-End (869-048-00184-1) 24.00 

47  Parts: 

0-19  (869-048^00185-9)  .. 

20-39  (869-048-00186-7)  .. 

40-69  (869-048-00187-5)  .. 

70-79  (869-048-00188-3)  .. 

80-End  (869-048-00189-1)  .. 


57.00 
45.00 
36.00 
58.00 
57.00 

48  Chapters: 

1  (Parts  1-51)  (869-048-00190-5) 59.00 

1  (Parts  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1) 53.00 

3-6  (869-048-00193-0) 30.00 

7-14  (869-048-00194-8) 47.00 

1&-28  (869-048-00195-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  p3rtsr 

1-99  .'. ..(869-048-00197-2)  .. 

100-185 (869-048-O0198-1)  .. 

186-199 (869-048-00 199-9)  .. 

200-399 (869-048-00200-6)  .. 


56.00 
60.00 
IS.OO 
61.00 


Oct.  1,2002 

'Oct.  1,  2002 

Oct.  1,  2002 

Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
»Oct.  1.  2002 
'Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 

Oct.  I,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
'Oct.  1,2002 

Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 


Federal  Register / Vol.  68,  No.  183 /Monday,  September  22,  2003 /Reader  Aids 


THte 


Stock  Number 


■i^ 


Price       Revision  Date 


IX 


400-999 (869-048-0020M) 

1000-1 199  (869-048-00202-2) 

1200-Encl (869-048-00203-1) 


61.00 
25.00 
30.00 


Oct.  1, 
Oct.  1, 
Oct.  1, 


2002 
2002 
2002 


50  Parts: 

1-17  


18-199 (869-048-00205-7) 

200-599 (869-048-00206-5) 

600-€nd  (869-048-00207-3) 

CFR  Index  and  Findings 
Aids (869-050-00048-2) 


(869-048-00204-9) 60.00 

40.00 
38.00 
58.00 


Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 


59.00        Jan.  1,2003 


Complete  2003  CFR  set .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued) 298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  mailing) 290.00 


2003 

2003 
2003 
2002 
2001 


'  Because  Title  3  Is  on  onnual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2  The  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Ports  1-39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

^The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurenient  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2002,  through  January  1,  2003.  The  CFR  volume  issued  as  of  January  I 
2002  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000.  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  I.  2000  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  fieriod  July 
1,  2000.  through  July  1,  2001.  The  CFR  volume  Issued  as  of  July  I.  2000  should 
be  retained, 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
I,  2002,  through  July  1,  2003.  The  CFR  volume  issued  as  of  July  1,  2002  should 
be  retained. 

'No  omendnnents  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1.  2001  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  October  1.  2002.  The  CFR  volume  issued  as  of  October  1 
2001  should  be  retained. 


INFOmiATION  ABOUT  THE  SUPERINfENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  cenewai  notice  and  keep  a  good  thing  coming.  To  keep  our  sabscripti<» 
prices  down,  tiie  Government  Printing  OfBce  malls  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  diecking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  excanj^e: 


A  renewal  notice  will  I 
sent  approxiniately  90  days 
bdbre  the  shown  date. 


-:  AEB  SMITH2i2J 
•  JOHN  SMITH 
I  212  MAIN  STREET 
:  FORESTVILLE  MD  20704 


DEC97  R  1 


To  be  sure  that  your  service"  continues  without  ii 
If  your  subscription  service  is  discontinued. 
Superintendent  of  Documents,  Washington,  DC 
will  be  reinstated. 


A  renewal  notice  wiD  be 
sent  qiproxiinately  90  days 
befbre  the  siiown  date. 


:  ftFRDO    SMITH212J 

•  JOHN    SMITH 

•212    MAIN    STREET 

:  FORESTVILLE   MD   20704 


DEC97R1 


nl  erruption,  please  return  your  renewal  notice  prompdy. 
simp  y  send  your  mailing  label  from  any  issue  to  the 
2  0402-9372  with  the  proper  remittance.  Your  service 


To  change  your  address:  Please  SEND  YOUR  S  lAILING  LABEL,  along  with  your  new  address  to  die 
Superintendent  of  Doctmients,  Attn:  Chief,  Mail  I  .ist  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  D^uments,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  crcler  form  provided  below. 


&iJv  ProcMsinQ  Codar 

*  5468- 


Superintendent  of  E  ocuments  Subscription  Order  Form 


I I   I  Ko,  entCT  my  subscription(s)  as  follows: 


subscriptions  to  Federal  Register  (FR); 
of  CFR  Sections  Affected  (LSA),  at  $76  \ 

subscriptions  to  Federal  Register, 


Charge  your  order.  {J^^HmSEJR 

itsEaayi  SBmmmm 
To  fax  your  orders  (202)  512-2250 
Phone  your  wdefs  (202)  512-1800 

including  the  daily  Federal  Register,  monthly  Index  and  List 
each  j)er  year. 

daily  ^nly  (FRDOX  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

IntematioDal  customers  please  add  25%. 


Price  indi  des  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  penonal  name 


(Please  type  or  p  int) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account 


LIT 


Street  address 


I     I  VISA       LJ  MasterCard  Account 


-D 


Qty.  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purcluue  order  number  (optional) 
MayncBMiteya 


YES 
toudiB-mnifo?     |     | 


NO 

D 


Authonzing  signature  H 

Mail  To:  Superintendent  of  Documents 

FO.  Box  37 1 954.  Pitebureh.  PA  1 5750-7954 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possitjJe  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http;//vmw.  access .  g  po.  gov/naral /naraOOS .  html 


Superintendent  of  Documents  Subscriptions  Order  Form 

(Je 

I I    I  JtdS,  enter  my  subscription(s)  as  follows: 


Ordsr  Processing  Code 

*6216 


Charge  your  order. 
It's  Eaeyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25%. 


. .  Price  includes  r^ular  domestic  postage  and  hanrilipg  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

Maywemakeymrname^aildKSsavaUiietoadMnitfm?     |^  |     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         [ 


n 


]-n 


|_    VISA       [_]  MasterCard  Account 

Thank  you  for 

X                         r^ininii        nair,                      y^^^  OnUr! 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


2J01 


Microfiche  Edition^  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut)schption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
arKi  revised  at  least  once  a  year  on  a 
quarterly  ttasis,  is  published  in  24x 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

l^Sf.  '"*•  2000-CE-23-AD;  AmendrT«nt 
39-13310;  AD  2003-19-07] 

RIN  212&-AA64 

Airworthiness  Directives;  Eagle 
Aircraft  (Malaysia)  Sdn.  Bhd.  Model 
150B  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  airective  (AD)  that 
applies  to  certain  Eagle  Aircraft 
(Malaysia)  Sdn.  Bhd.  (Eagle)  Model 
150B  airplanes.  This  AD  requires  you  to 
modify  the  canard  rear  spar  and  the  rear 
spar  attachment  bracket.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Australia.  The  type  design 
responsibility  has  been  transferred  from 
Australia  to  Malaysia  since  the  release 
of  the  MCAI.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
detachment  of  the  rear  spar  bracket  from 
the  canard  rear  spar,  which  could  result 
in  failure  of  the  canard  rear  spar.  Such 
failure  could  lead  to  loss  of  control  of 
the  airplane. 

DATES:  This  AD  becomes  effective  on 
November  3,  2003. 

The  Dfrector  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  November  3,  2003. 
ADDRESSES:  You  may  get  the  service 
mformation  referenced  in  this  AD  from 


Eagle  Aircraft  (Malaysia)  Sdn.  Bhd., 
Composites  Technology  City,  Batu 
Barendam  Airport.  75350  Batu 
Barendam,  Melaka,  Malaysia.  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  200CMa;- 
23-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fredrick  A.  Guerin.  Aerospace  Engineer 
FAA.  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Blvd., 
Lakewood,  CA  90712;  telephone:  (562) 
627-5232;  facsimile:  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 
Discussion 
What  Events  Have  Caused  This  AD? 

The  Civil  Aviation  Safety  Authority 
(CASA),  which  is  the  airworthiness 
authority  for  Australia,  notified  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Eagle  Model  150B  airplanes.  The 
CASA  reports  that  the  rear  spar 
attachment  bracket  does  not  meet 
required  strength  specifications  for 
installation  on  composite  airplanes. 
These  strength  specifications  are 
necessary  to  ensure  that  the  rear  spar 
bracket  does  not  detach  from  the  canard 
rear  spar. 

The  manufacturer  has  redesigned 
these  parts  in  order  to  meet  required 
strength  specifications. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  canard  rear  spar. 
Failure  of  the  canard  rear  spar  could 
result  in  loss  of  control  of  the  airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Eagle  Model 
150B  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  June  23.  2003  (68  FR  37102).  The 
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Labor  cost 


4  workhours  x  $60  per  hour  =  $240 


Parts  cost 


$135  per  airplane 


NPRM  proposed  to  require  you  to 
modify  the  canard  rear  spar  and  the  rear 
spar  attachment  bracket. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA  s  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

—Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

—Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  AD? 

On  July  10,  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002).  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 
Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  7 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected   ■ 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  modification: 


Total  cost  per  airplane 


$240  +  $135  =  $375  per  airplane 


Total  cost  on  U.S.  op- 
erators 


$375  X  7  =  $2,625. 


55192        Federal  Register /  Vol.  68,  No.  184 /Ti  lesday.  September  23.  2003 /Rules  and  Regulations 


The  modification  to  the  rear  spar  and 
the  rear  spar  attachment  bracket  will 
require  25  hours  for  cure  and  post  cure 
time. 

Regulatory  Impact 
Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 


will  not  hav(  > 
impact,  positive 
substantial 
under  the 
Flexibility 
evaluation 
contained  in 
of  it  may  be 
Rules  Dockel 
under  the  c 


List  of  Subj<  cts 

Air  transf  ortation 
safety,  Incoi  poration 
Safety. 
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ive  or  negative,  on  a 

E  umber  of  small  entities 
cnteria  of  the  Regulatory 
.A  copy  of  the  final 

p  repared  for  this  action  is 
the  Rules  Docket.  A  copy 
obtained  by  contacting  the 
at  the  location  provided 

Option  ADDRESSES. 

in  14  CFR  Part  39 

,  Aircraft,  Aviation 
by  reference. 


the  Amendment 


I  )y,  under  the  authority 
me  by  the  Administrator, 

Aviation  Administration 
39  of  the  Federal  Aviation 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

m  1.  The  authority  citation  for  part  39 
continues  ti)  read  as  follows: 


Actions 


(1)  Modify  the  canard  rear  spar  by  adding  ad- 
ditional laminated  plies;  modifying  the  rear 
spar  bracket;  replacing  the  existing  console 
support  bracket  with  a  new  part  (part  num- 
ber (P/N)  3100D41-001);  modifying  the 
Vinlkor  cap;  and  installing  an  additional  sup- 
port bracket  (P/N  581 B1 31 -03)  and  rear 
spar  bracket  cap  (P/N  EO(VAR)  15566-01 
or  581B131-02,  as  applicable). 

(2)  The  following  instructions  in  the  service 
bulletin  are  incorrect  and  you  must  use  the 
information  provided  in  this  AD. 

(I)  The  instructions  for  installing  console  sup- 
port bracket  (P/N  3100D41-01)  as  specified 

■  in  paragraph  9.6.9  of  Eagle  Service  Bulletin 
1074,  Revision  1,  dated  October  19,  1999, 
are  incorrect.  The  correct  instructions  are  to 
install  a  new  console  support  bracket  (P/N 
3100041-01)  instead  of  re-installing  the  re- 
moved bracket.  The  information  contained  in 
this  AD  takes  precedence  over  the  manufac- 
turer's service  bulletin;  and 

(ii)  The  rear  spar  bracket  support  P/N  speci- 
fied in  paragraph  9.7.2  of  Eagle  Service  Bul- 
letin 1074,  Revision  1.  dated  October  19, 
1999,  is  incorrect.  The  correct  P/N  is 
581 B1 31 -03.  The  information  contained  in 
this  AD  takes  precedence  over  the  manufac- 
turer's service  bulletin. 


Within  the 
after 
of  this  AD 


n^xt  100  hours  time-in-service  (TIS) 
Nov^ber  3,  2003  (the  effective  date 
unless  already  accomplished. 


As  of  Novetfber  3,  2003  (the  effective  date  of 
this  AD). 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
use  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO).  For 
inforhiation  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Fredrick  A.  Guerin,  Aerospace  Engineer, 
FAA.  Los  Angeles  Aircraft  Certification 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-l»-07    Eagle  Aircraft  (Malaysia)  SON. 
BHD.:  Amendment  39-13310;  Docket 
No.  20Q0-CE-23-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  150B  airplanes,  serial 
numbers  001  through  003  and  005  through 
030,  that  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this  ■ 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  detachment  of  the  rear  spar 
bracket  from  the  canard  rear  spar,  which 
could  result  in  failure  of  the  canard  rear  spar. 
Such  failure  could  lead  to  loss  of  control  of 
the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Compliance 


Procedures 


Do  the  modification  in  accordance  with  Eagle 
Service  Bulletin  1074,  Revision  1 ,  dated  Oc- 
tober 19,  1999,  except  as  noted  in  para- 
graph (d)(2)  of  this  AD 


Office,  396  )  Paramount  Blvd..  Lakewood,  CA 
90712;  telephone:  (562)  627-5232;  facsimile: 
(562)  627-  210. 

(f)  Are  a,  ty  service  bulletins  incorporated 
into  this  A  D  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Eagle  Serv  ce  Bulletin  1074,  Revision  1. 
dated  Octc  ber  19,  1999.  The  Director  of  the 
Federal  Re  ^ister  approved  this  incorporation 
by  referen(  e  under  5  U.S.C.  552(a)  and  1  CFR 


part  51.  You  may  get  copies  from  Eagle 
Aircraft  Eagle  Aircraft  (Malaysia)  Sdn.  Bhd., 
Composites  Technology  City,  Batu  Barendam 
Airport,  75350  Batu  Barendam,  Melaka, 
Malaysia.  You  may  view  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  901  Locust,  Room  506,  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
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Note:  The  subject  of  this  AD  is  addressed 
in  Australian  AD  No.  X-TS/3.  dated 
December  24, 1999. 

(g)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  November  3,  2003. 

Issued  in  Kansas  City.  Missouri,  on 
September  10,  2003. 
Frank  P.  Paskiewicz, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  03-23677  Filed  9-22-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

K5f„I***;^°°^**-^3^-AO:  Amendment 
39-13304;  AD  2003-19-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  777 
series  airplanes.  This  action  requires 
inspections  of  the  outboard  leading  edge 
slats  on  the  wings  for  installation  of  seal 
assemblies  with  undersized  seal  inserts 
and  missing  or  gapped  inserts,  and 
follow-on  and  corrective  actions  if 
necessary.  This  action  also  provides  for 
an  optional  replacement  of  the  seal 
assembly  in  lieu  of  the  inspections.  This 
action  is  necessary  to  find  and  fix  such 
discrepancies,  which  could  result  in 
cracking  of  the  slats,  subsequent 
separation  of  the  cove  skin,  stnictxu^ 
damage  or  loss  of  the  trailing  edge 
wedge,  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  October  8.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  theJi'ederal  Register  as  of  October  8 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  24,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  AviaUon 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
137-AD,  1601  Land  Avenue,  SW., 


Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9~anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-137-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  th& 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Und  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Oltman.  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S.  FAA.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6443- 
fax  (425)  917-6590. 
SUPPLEMENTARY  irFORMATION: 


Related  AD 

This  AD  is  related  to  AD  2002-11-06. 
amendment  39-12767  (67  FR  38587 
June  5,  2002),  applicable  to  certain  ' 
Boeing  Model  777  series  airplanes. 
Boeing  Alert  Service  Bulletin  777- 
57A0034.  Revision  2,  dated  November 
19. 1998;  Revision  3.  dated  May  4.  2000- 
Revision  4,  dated  July  20.  2000;  and 
Revision  5,  dated  January  25.  2001;  wer« 
referenced  as  the  appropriate  sources  of 
service  information  for  accomplishment 
of  the  required  actions.  That  AD 
supersedes  AD  2000-19-08,  amendment 
39-11909  (65  FR  57282,  September  22, 
2000).  to  continue  to  require  repetitive 
detailed  visual  inspections  to  detect 
cracking  of  the  coveskin  on  the  outboard 
leading  edge  slats,  and  corrective 
actions,  if  necessary.  AD  2002-11-06 
also  continues  to  provide  for  an  optional 
modification  that  significantiy  increases 
the  repetitive  inspection  interval,  and 
expands  the  applicability  of  AD  2000- 
19-08  by  mandating  the  currently 
required  inspections,  and  corrective 
actions,  if  necessary,  for  additional 
airplanes.  Also,  for  airplanes  on  which 
the  optional  modification  has  bern 
accomplished.  AD  2002-11-06  requires 
a  new  one-time  inspection  for 
undersized  (incorrect  diameter)  seal 
inserts  installed  in  the  spanwise  bulb 


seals  on  certain  slats,  and  replacement 
of  seal  assembhes  with  new  assemblies 
if  necessary. 

Since  the  Issuance  of  That  AD 

Since  the  issuance  of  AD  2002-11-06 
the  FAA  has  received  information  from  ' 
the  manufacturer  indicating  that  Group 
4  airplanes  may  have  seal  assemblies  on 
the  outboard  leading  edge  slats  on  the 
vnngs  that  were  installed  during 
production  with  undersized  (incorrect 
diameter)  inserts,  hi  addition,  those 
inserts  may  have  receded  into  the  ends 
of  the  seal  assemblies. 

We  also  have  received  reports  of  the 
installation  of  seal  assemblies  with 
missing  and  gapped  inserts.  These  seal 
assemblies  are  installed  on  Model  777 
series  airplanes  on  which  the  seal  insert 
installation  was  done  per  Revision  3.  4v 
5.  or  6  of  the  referenced  service  bulletin 
and  on  which  the  seal  inserts  were 
installed  during  production. 
Investigation  revealed  that,  during 
installation,  the  inserts  were  stretched 
and  did  not  return  to  the  original  shape 
before  being  trimmed  and  bonded  into 
place.  Subsequently,  the  insert  recedes 
into  the  ends  of  the  seal  assembly,  and 
can  become  unbonded  and  detach  from 
the  seal  assembly.  Additionally,  when 
the  seal  is  sti^tched  during  installation, 
the  insert  can  separate  at  a  location 
along  its  length  which  allows  the  seal  to 
recede  from  the  center  of  the  seal 
assembly.  Such  conditions,  if  not  found 
and  fixed,  could  result  in  cracking  of  the 
slats,  subsequent  separation  of  the  cove 
skin,  structural  damage  or  loss  of  the 
bailing  edge  wedge,  and  consequent 
reduced  conti-oUability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
57A0034.  Revision  7.  dated  May  22, 
2003.  which  describes  procedures  for 
inspections  of  the  outboard  leading  edge 
slats  on  the  wings  for  installation  of  seal 
assemblies  with  undersized  (incorrect 
diameter)  seal  inserts  and  missing  or 
gapped  inserts,  and  follow-on  and 
corrective  actions  if  necessary.  The 
applicable  inspections  and  follow-on 
and  corrective  actions  are  specified  in 
Part  5  and  Part  6  of  the  Work 
Instructions  of  the  service  bulletin, 
described  below: 

Part  5 — Seal  Insert  Diameter 
hispection  and  Seal  Replacement: 
Describes  procedures  for  airplanes  on 
which  the  seal  insert  installation  has 
been  done  per  Part  4  of  the  service 
bulletin.  (Part  5  was  added  to  Revision 
6  of  the  referenced  service  bulletin  for 
Groups  1  and  2  airplanes  that  had  done 
Part  4  of  the  service  bulletin  referenced 


55194 


■  -  V 

Federal  Register / Vol.  68.  No.  184/tuesday,  September  23.  2003/Rules  and  Regulations 


in  the  existing  AD.)  The  procedures 
specify  a  one-time  inspection  of  the  seal 
assemblies  for  correct  diameter  seal 
inserts  on  slat  numbers  4,  5, 10,  and  11; 
if  the  correct  diameter  insert  was 
installed  and  the  insert  has  receded  into 
the  ends  of  the  seal  assembly,  install  an 
insert  segment  into  the  ends  of  the  seal 
assembly;  if  incorrect  diameter  seal 
inserts  are  installed  or  the  inspection 
was  inconclusive,  replace  the  seal 
assembly  with  a  new  seal  assembly.  If 
the  correct  diameter  insert  is  installed 
and  the  insert  has  not  receded  into  the 
ends  of  the  seal  assembly,  no  further 
action  is  specified  for  Part  5. 

Part  6 — Seal  Insert  Gap  Inspection 
and  Seal  Assembly  Replacement: 
Describes  procedures  for  all  airplanes 
on  which  the  seal  insert  installation  has 
been  done.  The  procedures  specify  a 
one-time  inspection  of  the  seal 
assemblies  for  missing  or  gapped 
inserts. 

If  the  assembly  insert  is  not  missing 
and  no  gaps  are  found,  the  procedures 
in  the  service  bulletin  recommend 
eventual  replacement  of  the  seal 
assembly  with  a  new  seal  assembly  as 
specified  in  Figure  8  of  the  service 
bulletin  at  the  time  specified  in  Figure 
1  of  the  service  bulletin,  regardless  of 
apparent  condition. 

If  the  seal  assembly  insert  is  missing 
or  gaps  are  found,  the  procedures 
specify  doing  the  following: 

For  airplanes  on  which  the 
installation  specified  in  Part  4  has  been 
done:  Do  a  cove  skin  inspection  for 
cracking  as  specified  in  Part  1  of  the 
service  bulletin.  If  no  cracking  is  found, 
repeat  the  inspection  at  the  intervals 
specified.  If  any  cracking  is  found,  the 
procedures  in  the  service  bulletin 
specify  the  applicable  actions  as 
specified  below: 

•  For  any  crack  that  is  1.5  inches  in 
length  or  less,  the  follow-on  actions 
include  stop-drilling  the  cracking,  doing 
an  internal  inspection  for  cracking  as 
specified  in  Part  2  of  the  service 
bulletin,  repairing  any  cracking  found, 
doing  a  slat  adjustment  check,  and 
repeating  the  cove  skin  and  internal 
inspections  at  the  intervals  specified. 

•  For  any  ciacdc  that  is  more  than  1.5 
inches  in  length,  the  follow-on  actions 
include  doing  an  internal  inspection  for 
cracking  as  specified  in  Part  2  of  the 
service  bulletin,  repairing  any  cracking 

•     foimd,  doing  a  slat  adjustment  check, 
and  repeating  the  cove  skin  and  internal 
inspections  at  the  intervals  specified. 

•  As  an  alternative  for  all  cracks: 
Replace  the  slat  and  do  a  slat 
adjustment  check,  then  repeat  the  cove 

'    skin  and  internal  inspections  at  the 
intervals  specified. 


If  any  cricking  exceeds  certain  limits 
specified  it  the  777  Structural  Repair 
Manual,  oijif  internal  cracking  is  found, 
the  service  bulletin  specifies  contacting 
the  manufi  cturer  for  repair  instructions. 

For  airpfenes  on  which  the  seal  insert 
installatiott  was  done  during 
production,  the  procedures  also  include 
eventual  rf  placement  of  the  seal 
assembly  ijk^ith  a  new  seal  assembly  as 
specified  ih  Figure  8  of  the  service 
bulletin,  a^  the  time  specified  in  Figure 
1  of  the  se^ice  bulletin,  regardless  of 
apparent  dondition. 

Accomplishment  of  the  actions 
specified  iki  the  service  bulletin  is 
intended  to  adequately  address  the 
identifiedjunsafe  condition. 


Explanati^  of  the  Requirements  of  the 
Rule         I 

Since  a«  unsafe  condition  has  been 
identifiedFthat  is  likely  to  exist  or 
develop  oh  other  airplanes  of  the  same 
type  desim,  this  AD  is  being  issued  to 
find  and  ttx  discrepancies  of  the  seal 
assemblie^  of  the  outboard  leading  edge 
slats  on  the  wings,  which  could  result 
in  crackir  g  of  the  slats,  subsequent 
separatioi  i  of  the  cove  skin,  structural 
damage  o  •  loss  of  the  trailing  edge 
wedge,  ai  d  consequent  reduced 
controlla'  lility  of  the  airplane.  This  AD 
requires  i  nspections  of  the  outboard 
leading  e  Ige  slats  on  the  wings  for 
installatii  tn  of  seal  assemblies  with 
undersizi  d  (incorrect  diameter)  seal 
inserts  ai  d  missing  or  gapped  inserts, 
and  folio  «v-on  and  corrective  actions  if 
necessary .  This  AD  also  provides  for  an 
optional  replacement  of  the  seal 
assembly  in  lieu  of  the  inspections.  The 
actions  a  -e  required  to  be  accomplished 
in  accorc  ance  with  the  service  bulletin 
describe!   previously,  except  as 
discussel  1  below. 

Interim  i  kction 

At  this  time  we  are  considering  a 
separate  rulemaking  action  to  supersede 
this  AD  fo  address  the  procedures  for 
long-ten  a  follow-on  inspections  to  find 
addition  il  cracking,  and  repair  of  any 
cracking  found,  as  described  in  the 
service  I  uUetin.  Due  to  the  urgency  of 
the  need  to  inspect  the  fleet  and  repair 
any  crac  dng  foxuid,  this  AD  will 
address  )nly  the  sections  in  the  service 
bulletin  that  pertain  to  the  inspections 
and  foil  )w-on  and  corrective  actions 
specifie  1  in  Part  5  and  Part  6  of  the 
service  luUetin. 

In  ad(  ition  to  superseding  this  AD, 
that  rulemaking  action  would  also 
supersede  AD  2002-11-06  to  mandate 
replace!  nent  of  the  seal  assemblies  with 
new  sej^ assemblies  for  all  777  series 
airplanes.  However,  the  planned 
complii  nee  time  for  these  actions  is 


sufficiently  long  so  that  prior  notice  and 
time  for  public  comment  will  be    ■ 
practicable. 

Differences  Between  This  AD  and  the 
Service  Bulletin 

The  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions; 
however,  this  AD  requires  the  repair  of 
those  conditions  to  be  accomplished  per 
a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager,  Seattle  Aircraft 
Certification  Office,  to  make  such 
findings. 

Clarification  of  Part  Numbers  for 
Installation 

Boeing  Alert  Service  Bulletin  777- 
57A0034,  Revision  7,  dated  May  22, 
2003,  contains  certain  incorrectly 
identified  part  numbers  (P/N)  in  the 
"Existing  Part  Number"  and  "New  Part 
Number"  columns  of  the  table  under 
Appendix  A,  rows  20  and  27  of  page  79, 
and  rows  8  and  10  of  page  80; 
respectively.  We  have  been  advised  that 
the  manufactiurer  will  issue  a  revision  to 
this  alert  service  bulletin  to  correct  the 
error.  The  part  numbers  are  corrected  in 
the  tables  below: 

Table:  Part  Numbers 


Existing  P/N 

Name 

Correct  P/N 

114W41 40-21 
114W4705-42 

Slat  Assy- 
No.  11. 
Seal 

• 

11 4W41 40-22 
114W4705-^1 

Table:  Part  Numbers 

NewP/N 

Name 

Correct  P/N 

114W41 50-23 
114W4150-24 

Slat  Assy- 
No.  5. 

Slat  Assy- 
No.  10. 

114W41 50-29 
114W41 50-30 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39.  we  no 
longer  need  to  include  it  in  each 
individual  AD;  however,  this  AD 
identifies  the  office  authorized  to 
approve  alternative  methods  of 
compliance. 
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Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  commem,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
,    evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modiiy  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowleiige  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-137-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT    . 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  reference,    . 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.1.3  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-19-02     Boeing:  Amendment  39-13304 
Docket  2003-NM-137-AD. 

Applicability:  Model  777  series  airplanes, 
line  numbers  l  through  412  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  leading  edge 
outboard  slats,  which  could  result  in 
separation  of  the  cove  skin,  structural 
damage  or  loss  of  the  trailing  edge  wedge, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 


Inspections  and  Follow-On  Actions 

(a)  For  all  airplanes:  Within  90  davs  after 
the  effective  date  of  this  AD:  do  a  detailed 
mspection  of  the  seal  as.semblies  of  the 
outboard  leading  edge  slats  on  the  wings  for 
missing  or  gapped  inserts:  then  do  the 
applicable  follow-on  actions  bv  doing  all  the 
actions  per  paragraphs  1.  through  7.  of  Part 
6.  "Seal  Insert  Gap  Inspection  and  Seal 
Assembly  Replacement."  of  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
777-57A0034.  Revision  7.  dated  May  22. 
2003  (including  replacing  the  seal  assemblv 
doing  a  cove  skin  inspection  for  cracking   ' 
doing  an  internal  inspection  for  cracking' 
doing  a  slat  adjustment  check,  repeating  the 
cove  skin  and  internal  inspections,  replacing 
the  slat  and  doing  a  slat  adju.stment  check) 
Any  applicable  follow-on  actions  must  be 
done  at  the  applicable  time  specified  in 
Figure  1.  Sheets  12  through  15  inclusive,  of 
the  service  bulletin. 

Note  1:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined.as:  "An 
intensive  visual  examination  of  a  specific 
strucfliral  area,  system,  installation,  or 
assembly  to  detect  damage,  failure  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  For  airplanes  identified  as  "Group  4"  in 
Boeing  Alert  Service  Bulletin  777-57A0034 
Revision  7.  dated  May  22.  2003:  Within  500 
night  cycles  after  the  effective  date  of  this 
AD:  do  a  detailed  inspection  of  the  seal 
inserts  of  the  seal  assemblies  of  the  outboard 
leading  edge  slats  on  the  wings  for 
undersized  (incorrect  diameter)  seal  inserts- 
do  the  applicable  follow-on  and  corrective 
actions  by  doing  all  the  actions  per 
paragraphs  1.  through  8.  of  Part  5.  "Seal  " 
Insert-Inspection  and  Seal  Replacement."  of 
the  Work  Instructions  of  the  ser\'ice  bulletin. 
Any  applicable  follow-on  actions  must  be 
done  at  the  applicable  time  specified  in 
-Figure  1.  Sheet  ll.of  the  service  bulletin. 

Note  2:  For  airplanes  identified  as  "Group 
4"  in  Boeing  Alert  Service  Bulletin  777- 
57A0034.  Revision  7.  dated  May  22.  2003 
(outboard  slat  numbers  4,  5.  10.  and  11):  If 
a  seal  insert  has  receded,  when 
accomplishing  paragraph  (a)  of  this  AD. 
operators  should  be  careftjl  not  to  install  a 
repair  segment  prior  to  inspecting  for  an 
undersized  diameter  insert,  as  required  by 
paragraph  (b)  of  this  AD. 

Corrective  Actions 

(c)  If  any  discrepancy  is  found  during  any 
inspection  required  bv  this  AD:  Before 
further  flight,  do  all  applicable  corrective 
actions  specified  in  Part  1,  Part  2,  Part  3,  Part 
5,  and  Part  6  of  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  777-57A0034. 
Revision  7.  dated  May  22.  2003.  Do  the 
applicable  corrective  actions  per  the  service 
bulletin.  If  the  service  bulletin  specifies  to 
contact  the  manufacturer  for  appropriate 
action:  Before  further  flight,  repair  per  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA,  or 
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per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Seattle  AGO,  to  make  such 
findings. 

Part  Installation 

(d)  As  of  the  effective  date  of  ihis  AD,  no 
one  may  install  a  seal  assembly  with  a  part 
number  listed  in  the  "Existing  Part  Number" 
column  of  the  table  under  Appendix  A  of 
Boeing  Alert  Service  Bulletin  777-57A0034. 
Revision  7,  dated  May  22,  2003;  on  any 
airplane. 

Clarification  of  Part  Numbers  for 
-  Installation 

(e)  Boeing  Alert  Service  Bulletin  777- 
57A0034,  Revision  7.  dated  May  22.  2003, 
contains  certain  incorrectly  identified  part 
numbers  (P/N)  in  the  "Existing  Part  Number" 
and  "New  Pa<  Numbe^"  columns  of  the  table 
under  Appendix  A,  rows  20  and  27  of  page 
79,  and  rows  8  and  10  of  page  80; 
respectively.  This  AD  requires  operators  to 
remove/install  parts  having  the  correct  part 
numbers,  as  specified  in  Tables  1  and  2  of 
this  AD: 

Table  1 . — Part  Numbers 


Register.  800  1  Jorth  Capitol  Street,  NW.,  suite 
700,  Washing!  on,  DC. 

Effective  Date 

(h)  This  am  sndment  becomes  effective  on 
October  8.  20#3 


Issued  in 
September  10 
\  i  L.  Lipski, 
Manager,  Tra  isport 
Aircraft  Certi  ication 
[FR  Doc.  03-: 

BILUNG  CODE  ♦10-13-P 


Existing  P/N 

Name 

Correct  P/N 

11 4W41 40-21 
114W4705^2 

Slat  Assy- 
No.  11. 
Seal 

114W41 40-22 
114W4705-^1 

Table  2.— Part  Numbers 

New  P/N 

Name 

Correct  P/N 

11 4W41 50-23 
11 4W41 50-24 

Slat  Assy- 
No.  5. 

Slat  Assy- 
No.  10. 

114W41 50-29 
114W4150-30 

Ronton,  Washington,  on 
2003. 


Airplane  Directorate, 
Service. 
3932  Filed  9-22-03;  8:45  am] 


DEPARTME  NT  OF  TRANSPORTATION 
Federal  Avfition  Administration 

14CFRPar^39 

[Docket  No.  tOOO-CE-45-AD;  Amendment 
3^1 331 3;  At)  2003-1 9-1 0] 

RIN2120-Ai64 

Airworthiness  Directives;  Fairchild 
Aircraft,  Ini.,  SA226  Series  and  SA227 
Series  Airff  anes 

I 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Fin  al  rule. 


Alternative  Methods  of  Compliance 

(fid)  In  accordance  with  14  CFR  39.19.  the 
Manager.  Seattle  AGO.  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

(2)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  a  repair 
required  by  this  AD,  if  it  is  approved  by  a 
Boeing  Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Seattle  ACO,  to  make  such 
findings. 

Incorporation  by  Reference 

(g)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  777-57A0034, 
Revision  7,  dated  May  22,  2003.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 


SUMMARY: '  "his  amendment  adopts  a 
new  airwoi  thiness  directive  (AD)  that 
applies  to  i  11  Fairchild  Aircraft,  Inc. 
(Fairchild  Urcraft)  SA226  and  SA227 
series  airpl  anes.  This  AD  requires  you  to 
inspect  the  hiel  boost  pump  wiring  for 
any  chedin  5,  cracked  insulation 
material,  o  •  evidence  of  bare  wire(s) 
(referred  tc  herein  as  damage),  and 
replace  an;  r  damaged  wiring.  This  AD 
also  requii  3S  you  to  install  protective 
tubing  aroi  md  the  fuel  boost  pump 
wiring  har  less.  This  AD  is  the  result  of 
reports  of  1  :hafed  fuel  boost  pump 
wiring  to  e  ither  the  inboard  or  outboard 
boost  pump  wiring.  The  actions 
specified  1  ly  this  AD  are  intended  to 
prevent  th  b  fuel  boost  pump  wiring 
from  chafi  ng,  which  could  result  in 
electrical  i  ircing.  This  could  serve  as  an 
ignition  s<  urce  inside  the  fuel  tank  and 
result  in  f  re  or  explosion. 
DATES:  Th  is  AD  becomes  effective  on 
Novembei  7,  2003. 

The  Dir  3ctor  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulatiors  as  of  November  7,  2003. 
ADDRESSS:  You  may  get  the  service 
information  referenced  in  this  AD  from 
FairchildjAircraft,  Inc.,  P.O.  Box 
790490,  S  an  Antonio,  Texas  78279- 
0490;  telephone:  (210)  824-9421; 
facsimile  (210)  820-8609.  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA),  Central 


Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
45-AD,  901  Locust,  Room  506,  Kansas 
City.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ingrid  Knox,  Aerospace  Engineer,  FAA, 
Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5139; 
facsimile:  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  reports 
indicating  problems  with  6  Fairchild 
Aircraft  SA227-AC  airplanes.  Evidence 
of  chafing  to  either  the  inboard  or 
outboard  fuel  boost  pump  wiring  has 
been  found  on  all  6  airplanes.  In  one 
case,  evidence  of  arcing  between  the 
chafed  wiring  and  the  fuel  check  valve 
was  found. 

All  airplane  models  within  the 
Fairchild  Aircraft  SA226  and  SA227 
series  incorporate  this  fuel  boost  pump 
wiring  design. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

Damage  to  the  fuel  boost  pump 
wiring,  if  not  detected  and  corrected, 
could  result  in  electrical  arcing.  This    . 
could  serve  as  an  ignition  source  inside 
the  fuel  tank  and  result  in  fire  or 
explosion. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  15, 
2002,  67  FR  63573.  The  NPRM  proposed 
to  require  you  to  inspect  the  fuel  boost 
pump  wiring  for  any  chafing,  cracked 
insulation  material,  or  evidence  of  bare 
wire(s)  (referred  to  herein  as  damage), 
and  replace  any  damaged  wiring.  The 
NPRM  also  proposed  to  require  you  to 
install  protective  tubing  around  the  fuel 
boost  piunp  wiring  harness. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comments  received  on  the  proposal 
and  FAA's  response  to  each  comment: 
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Comment  Issue  No.  1:  Change  the 
Compliance  Times  for  Peiformine  the 
Inspections 

What  Is  the  Commenter's  Concern? 

The  commenter  states  that  through  a 
check  of  in-house  maintenance  and 
inspection  personnel  data  records  on 
the  company's  fleet  of  15  airplanes,  no 
instances  of  fuel  boost  pump  wire 
chafing  were  found.  The  airplanes  in 
this  fleet  have  flying  times  ranging  from 
13,925  hours  time-in-service  (TIS)  to 
25,815  hours  TIS.  The  commenter 
suggests  that  the  unsafe  condition  is 
isolated  to  one  location  or  area  where 
there  is  a  problem  with  incorrect 
installation  of  the  fuel  boost  pumps.  The 
commenter  also  states  that  the  unsafe 
condition  may  also  be  an  issue  related 
to  a  specific  threshold  of  hours  TIS. 

The  commenter  states  that  because  of 
the  high  usage  time  of  his  fleet,  in 
conjunction  with  other  scheduled  and 
unscheduled  maintenance,  there  may  be 
a  negative  impact  on  his  fleet's  flight 
schedule. 

The  commenter  requests  the 
compliance  times  be  changed  from 
writhin  the  next  3  months  or  600  hours 
TIS,  whichever  occurs  first,  to  6  months 
or  1,200  hours  TIS,  whichever  occurs 
first.  The  commenter  justifies  this 
request  by  referencing  the  date  of  the 
associated  manufactm-er's  service 
letters. 

What  Is  FAA  's  Response  to  the  Concern? 

We  do  not  concur  with  the 
commenter.  We  have  determined  from 
testing  and  service  data  obtained  from 
the  manufacturer  that  the  unsafe 
condition  exists  in  low-time  and  high- 
time  usage  airplanes. 

We  have  determined  that  3  months  or 
600  hours  TIS,  whichever  occurs  first,  is 
sufficient  time  to  work  the  inspection 
into  the  owners/operators  inspection 
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program.  As  with  any  AD  action,  we 
will  consider  compliance  time 
extensions  provided  they  provide  an 
acceptable  level  of  safety  and  are 
submitted  through  the  alternative 
method  of  compliance  procedures 
specified  in  the  AD. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  2:  Revise  the  Cost 
Impact  Section 

What  Is  the  Commenter's  Concern? 

The  commenter  does  not  believe  that 
FAA's  estimate  of  the  number  of 
wrorkhours  necessary  to  accomplish  the 
actions  proposed  in  the  NPRM  is 
correct.  The  commenter  does  not 
provide  a  suggested  number  of 
workhours  with  substantiating 
information. 

What  Is  FAA's  Response  to  the  Concern? 

We  do  not  concur.  We  have 
coordinated  ali  costs  with  Fairchild 
Aircraft,  Inc. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  3:  Give  Credit  for 
Previously  Accomplishing  the  Actions 
Required  in  the  Associated 
Manufacturer's  Service  Letters 

What  Is  the  Commenter's  Concern? 


FAA's  Determination 

What  Is  FAA  s  Final  Determination  on 
This  Issue? 

After  carehil  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  change 
described  in  the  above  comment 
disposition  anrf  minor  editorial 
corrections.  We  have  determined  that 
this  change  and  minor  corrections: 
—Provide  the  intent  thai  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
—Do  not  add  any  additional  burden 

upon  the  public  than  was  afready 

proposed  in  the  NPRM. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  AD? 

On  July  10,  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 

47997,  July  22,  2002).  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 


Labor  cost 


Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  490 
airplanes  in  the  U.S.  registry. 

What  Is  FAA 's  Response  to  the  Concern^    JT^°'  ^* !^^  ^°^^  ^""P"^^  °f  '^^'^  ^^  on 

•     Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection  of  the  fuel 
boost  pump  wiring: 


The  commenter  states  that  FAA 
should  make  a  provision  for  airplanes 
already  in  compliance  with  the 
associated  manufacturer's  service 
letters. 


The  FAA  agrees  and  we  are  changing 
the  final  rule  AD  to  provide  for 
airplanes  that  already  meet  the 
requfrements  of  the  service  letters. 


2  workhours  x  $60  per  hour  =  $120 


Paris  cost 


$96 


Total  cost  per  airplane 


$120  +  $96  =  $216 


Total  cost  on  U.S.  operators 


$216  X  490  =  $105,840 


We  estimate  the  following  costs  to' 
accomplish  the  installation  of  the 
convoluted  tubing: 


Labor  cost 


1  workhour  x  $60  per  hour  =  $60 


Parts  cost 


$48 


Total  cost  per  airplane 


$60 +  $48  =  $108 


Total  cost  on  U.S.  operators 


$108x490  =  $52,920 
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The  FAA  has  no  method  of 
determining  the  number  of  repairs  or 
replacements  each  owner/operator  will 
incur  based  on  the  results  of  the 
inspection.  We  have  no  way  of 
determining  the  nimiber  of  airplanes 
that  may  need  such  repair.  The  extent 
of  damage  may  vary  on  each  airplane. 

Compliance  Time  of  This  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  this  AD  is 

whichever  of  the  following  that  occurs 

first: 

— Within  the  next'3  months  after  the 
effective  date  of  this  AD;  or 

—Within  the  next  600  hours  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD. 

Why  Is  the  Compliance  Time  of  This  AD 
Presented  in  Both  Hours  TIS  and 
Calendar  Time? 

Chafing  damage  is  a  direct  result  of 
airplane  usage.  However,  chafing 
damage  is  not  necessarily  a  result  of 
repetitive  airplane  operation.  For 
example,  damage  could  occur  on  an 
aiffected  airplane  within  a  short  period 
of  airplane  operation  while  you  could 
operate  another  affected  airplane  for  a 
considerable  amount  of  time  without 
experiencing  wiring  damage.  Therefore, 
to  assure  that  any  damaged  wiring  is 
detected  and  corrected  in  a  timely 
manner  without  inadvertently 
grounding  any  of  the  affected  airplanes, 
we  are  utilizing  a  compliance  based 
upon  both  hours  TIS  and  calendar  time. 


Regulatory  1  mpact 

Does  This  A 1  Impact  Various  Entities? 
The  reguli  tions  adopted  herein  will 
not  have  a  sabstantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  di^ibution  of  power  and 
responsibili^es  among  the  various 
levels  of  go\|ernment.  Therefore,  it  is 
determined  mat  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Involve  a  Significant  Rule 
Action? 


Does  This 
or  Regulato 

For  the  reasons  discussed  above,  I 
certify  that  fliis  action  (1)  is  not  a 
"significantregulatory  action"  under 
Executive  C  rder  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  'olicies  and  Procedines  (44 
FR  11034, 1  ebniary  26, 1979);  and  (3) 
will  not  hai  e  a  significant  economic 
impact,  pos  itive  or  negative,  on  a 
substantial  lumber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility ,  KcX.  A  copy  of  the  final 
evaluation  )repared  for  this  action  is 
contained  i  i  the  Rules  Docket.  A  copy 
of  it  may  b«  obtained  by  contacting  the 
Rules  Dock  3t  at  the  location  provided 
under  the  c  aption  ADDRESSES. 

f  Sub  ects 


in  14  CFR  Part  39 

transbortation,  Aircraft,  Aviation 
Incc  rporation  by  reference, 


List  of 

Air 
safety, 
Safety. 

Adoption  c  f  the  Amendment 

■  Accordir  gly,  under  the  authority 
delegated  p  me  by  the  Administrator. 


Actions 


(1)  Visually  inspect  the  left-hand  and  right-hand 
main/auxiliary  fuel  boost  pump  wiring  for  evi- 
dence of  chafing,  damage,  or  exposed  bare 
wire(s). 


(2)  Replace  any  chafed,  damaged  or  exposed 
bare  wire(s). 


Within  the  next  3  months  or  within  the  next 
600  hous  time-in-service  (TIS)  after  No- 
vember ',  2003  (the  effective  date  of  this 
AD),  whichever  occurs  first,  unless  already 
accompli  >hed. 


(3)  Install  HEYCO-FLEX  V,  Slit  Convoluted 
Tubing,  pan-number  (P/N)  1634,  around 
each  fuel  boost  pump  wiring  harness. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 


complianc 

use  the  pre  cedures 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-19-10    Fairchild  Aircraft,  Inc.: 

Amendment  39-13313;  Docket  No. 
2000-CE-45-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models,  all  serial  numbers,  that  are 
certificated  in  any  category:  SA226-AT, 
SA226-T,  SA226-T(B),  SA226-TC,  SA227- 
AC  (C-26A),  SA227-AT,  SA227-BC  (C-26A), 
SA227-CC,  SA227-DC(C-26B),  SA227-PC, 
andSA227-TT.    . 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  the  fuel  boost  pump  wiring  from 
chafing,  which  could  result  in  electrical 
arcing.  This  could  serve  as  an  ignition  source 
inside  the  fuel  tank  and  result  in  fire  or 
explosion. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following, 
unless  already  accomplished: 


Compliance 


Procedures 


Prior- to  fuhher  flight  after  the  inspection  re- 
quired if  paragraph  (d)(1)  of  this  AD,  un- 
less aire  idy  accomplished. 


Accomplish  the  inspection  in  accordance  with 
the  Accomplishment  Instnjctions  in  Fairchild 
Service  Letter  226-SL-023  or  Fairchild 
Service  Letter  227-SL-039,  both  dated 
September  6,  2000;  or  Fairchild  Service 
Letter  CC7-SL-031,  pages  1  and  3  dated 
September  6,  2000,  and  page  2  dated  Sep- 
tember 25,  2000,  as  applicable. 


Prior  to  fillher  flight  after  the  inspection  re- 
quired i<i  paragraph  (d)(1)  of  this  AD,  un- 
less aire  ady  accomplished. 


Accomplish  replacement(s)  in  accordance 
with  the  applicable  wiring  manual  as  speci- 
fied in  the  applicable  Fairchild  Service  Let- 
ter. 


Accomplish  the  installation  in  accordance  with 
the  Accomplishment  Instructions  in  Fairchild 
Sen/ice  Letter  226-SL-023  or  Fairchild 
Service  Letter  *  227-SL-039,  both  dated 
September  6,  2000;  or  Fairchild  Service 
Letter  CC7-SL-031,  pages  1  and  3  dated 
September  6.  2000,  and  page  2  dated  Sep- 
tember 25,  2000,  as  applicable. 


or  adjust  the  compliance  time, 
in  14  CFR  39.19.  Send 


these  requests  to  the  Manager,  Fort  Worth 
Airplane  Certification  Office  (ACO).  For 
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information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Ingrid  Knox,  Aenspace  Engineer,  FAA, 
Airplane  Certifu  ition  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150- 
telephone:  (817)  222-5139;  facsimile:  (817) 
222-5960. 

(f)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Fairchild  Service  Letter  226-SL-023  or 
Fairchild  Service  Letter  227-SL-039,  both 
dated  September  6,  2000;  or  Fairchild  Service 
Letter  CC7-SL-031.  pages  1  and  3  dated 
September  6,  2000,  and  page  2  dated 
September  2  5 ,  2000.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Fairchild 
Aircraft,  Inc.,  P.O.  Box  790490,  San  Antonio 
Texas  78279-0490. 

You  may  view  copies  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(g)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  November  7,  2003. 


55199 


Issued  in  Kansas  City,  Missouri,  on 
September  15,  2003. 
Michael  Gallaglier, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  03-23931  Filed  9-22-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Pyrantel  Pamoate  Suspension 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule,  technical 
amendment. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Phoenix  Scientific,  hic.  The 
supplemental  ANADA  provides  for 
over-the-counter  marketing  status  for 
pyrantel  pamoate  suspension,  when 
labeled  for  oral  administration  to  horses 
and  ponies  for  the  removal  and  control 
of  certain  internal  parasites. 

DATES:  This  rule  is  effective  September 
23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV  104),  Food  and  Drug 


Administration.  7519  Standish  PI 
Rockville.  MD  20855;  301-827-^549;  e- 
mail:  Uuthei^cvm. fda.gov. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  toe.  3915  South  48th  St. 
Terrace.  St.  Joseph.  MO  64503,  filed  a 
supplement  to  ANADA  200-246  that 
currently  provides  for  the  veterinary 
prescription  use  of  ANTHELBAN  V 
(pyrantel  pamoate)  Equine  Anthelmintic 
Suspension,  administered  orally  or  by 
nasogastric  tube  (stomach  tube)  to 
horses  and  ponies  for  the  removal  and 
control  of  mature  infections  of  large 
strongyles  [Strongylus  vulgaris.  S. 
edentatus,  S.  equinus);  pinworms 
[Oxyuris  equi);  large  roundworms 
(Pamscaris  equorum);  and  small 
strongyles.  The  supplemental  ANADA 
provides  for  the  over-the-counter  use  of 
Pyrantel  Pamoate  Equine  Anthelmintic 
Suspension,  an  identical  formulation 
labeled  for  the  same  conditions  of  use. 
except  administration  by  stomach  tube, 
a  veterinary  procedure.  Phoenix 
Scientific.  Inc.'s  Pyrantel  Pamoate 
Equine  Anthelmintic  Suspension  is 
approved  as  a  generic  copy  of  Pfizer 
toe.  's  PAMOB AN  Horse  Wormer 
Suspension,  approved  with  over-the- 
counter  marketing  status  under  NADA 
91-739.  The  supplemental  ANADA  is 
approved  as  of  August  19,  2003,  and  the 
regulations  are  amended  in  21  CFR 
520.2043  to  reflect  the  approval  and  the 
current  indications  for  use.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

to  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  mdividually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
It  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 


List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 
■  Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 


auUiority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine.  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1 .  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  520.2043  is  amended  by 
revising  paragraph  (d)(l)(ii)  to  read  as 
follows: 

§  520.2043    Pyrantel  pamoate  suspension. 

***** 
•    (d)*     *     *       , 

(1)*     *     *  ... 

(ii)  Indications  for  use.  For  the 
removal  and  control  of  mature 
infections  of  large  strongyles  {Strongylus 
vulgaris,  S.  edentatus.  S.  equinus); 
ptoworms  (Oxyuris  equi);  large 
roundworms  (Parascaris  equorum);  and 
small  strongyles. 
****** 

Dated:  September  15.  2003. 
Steven  D.  Vaughn. 
Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-24162  Filed  9-22-03;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Trenbolone 
and  Estradiol;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Ivy  Laboratories,  Division  of  Ivy 
Animal  Health.  Inc.  The  supplemental 
ANADA  provides  for  an  additional  dose 
of  trenbolone  acetate  and  estradiol 
implant  for  use  in  feedlot  steers  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency.  This  section 
of  the  regulations  is  also  being  amended, 
to  remove  a  redundant  description  of 
another  strength  implant.  This  action  is 
being  taken  to  improve  the  accuracy  of 
the  regulations. 

DATES:  This  rule  is  effective  September 
23.2003.  .     • 
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FOR  FURTHER  INFORMATION  CONTACT:  Eric 
S.  Dubbin,  Center  for  Veterinary 
Medicine  (HFV-126).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0232,  e- 
mail:  edubbin@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Ivy 
Laboratories.  Division  of  Ivy  Animal 
Health,  Inc.,  8857  Bond  St.,  Overland 
Park,  KS  66214.  filed  supplemental 
ANADA  200-221  for  COMPONENT  TE- 

15  (trenbolone  acetate/estradiol),  a 
subcutaneous  ear  implant  containing  80 
milligrams  (mg)  trenbolone  acetate  and 

16  mg  estradiol,  in  four  pellets,  each 
pellet  containing  20  mg  of  trenbolone 
acetate  and  4  mg  of  estradiol.  The  § 522.2477 
implants  are  used  in  steers  fed  in  estradiol, 
confinement  for  slaughter  for  increased       *        * 
rate  of  weight  gain  and  improved  feed  (d)  *  * 
efficiency.  Ivy  Laboratories'  (1)  *   * 
COMPONENT  TE-IS  is  approved  as  a  (i)  *  * 
generic  copy  of  Intervet.  Inc.'s  (D)  80  mg 
REVALOR-IS.  approved  under  NADA         mg  estradio' 
140-897.  The  supplemental  application      4  pellets, 
is  approved  as  of  September  3,  2003,           trenbolone 
and  21  CFR  522.2477  is  amended  to            per  implant 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  addition,  §  522.2477  is  being 
amended  to  remove  a  redundant 
description  of  another  strength  implant. 
This  action  is  being  taken  to  improve 
the  accuracy  of  the  regulations. 

In'accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a. 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rni. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
'  the  human  environment.  Therefore, 

neither  an  environmental  assessment 

nor  an  environmental  impact  statement 

is  required. 
This  rule  does  not  meet  the  definition 

of  "rule"  in  5  U.S.C.  804(3)(A)  because 

it  is  a  rule  of  "particular  applicability." 

Therefore,  it  is  not  subject  to  the 

congressional  review  requirements  in  5 

U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 
■  Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and.redelegated  to  the 


Center  for  Veterinary  Medicine.  21  CFR 
part  522  is  amended  as  follows: 

PART  522-(MPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  autliority  citation  for  21  CFR 
part  522  con  inues  to  read  as  follows: 

Authority:  2 1  U.S.C.  360b. 
I  2.  Section  $22.2477  is  amended  in 


paragraph  (b  (1)  by  removing 
"(d)(l)(i)(A),  (d)(l)(i)(B).  (d)(l)(i)(C), 
(d)(l)(ii)"  and  by  adding  in  its  place 
"(fl^(l)";  anc  by  revising  paragraph 
(d)(l)(i)(D)  ti )  read  as  follows: 

1  rentx>lone  acetate  and 


J  :ei 


Dated:  Sep 
Steven  D.  Vajigh, 

Director.  Offi 

Evaluation, 

(FR  Doc.  03-^4161 
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i  cetate  and  4  mg  estradiol) 
dose. 
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DEPARTMI  -NT  OF  HEALTH  AND 
HUMAN  S^VICES 

Food  and  Drug  Administration 

21  CFR  Pa|t  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Trenbolone 
and  Estrac^ol 

AGENCY:  Fc  od  and  Drug  Administration. 

HHS. 

ACTION:  Fidal  rule. 


SUMMARY: '  'he  Food  and  Drug 
Administn  tion  (FDA)  is  amending  the 
animal  dri  g  regulations  to  reflect 
approval  o  :  a  supplemental  abbreviated 
new  animi  1  drug  application  (ANADA) 
filed  by  Iv  r  Laboratories,  Division  of  Ivy 
Animal  H(  alth.  Inc.  The  supplemental 
ANADA  p  :ovides  for  an  additional  dose 
of  trenboh  ne  acetate  and  estradiol 
implant  fo  r  use  in  feedlot  heifers  for 
increased  rate  of  weight  gain. 
DATES:  This  rule  is  effective  September 
23,2003.7 

FOR  FURT«R  INFORMATION  CONTACT: 
Lonnie  W;  Luther,  Center  for  Veterinary 
Medicine  (HFV-l  04).  Food  and  Drug 
Administiation,  7519  Standish  PI, 


Rockville,  MD  20855,  301-827-8549,  e- 
mail:  Uuthei@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  IVy 

Laboratories,  Division  of  Ivy  Animal 
Health,  Inc.,  8857  Bond  St.,  Overland 
Park.  KS  66214,  filed  a  supplement  to 
ANADA  200-346.  The  supplemental 
ANADA  provides  for  the  use  of 
COMPONENT  TE-IH  (trenbolone 
•acetate  and  estradiol),  a  subcutaneous 
implant  containing  80  milligrams  (mg) 
trenbolone  acetate  and  8  mg  estradiol  in 
heifers  fed  in  confinement  for  slaughter 
for  increased  rate  of  weight  gain.  Ivy 
Laboratories'  COMPONENT  TE-IH  is 
approved  as  a  generic  copy  of  Intervet, 
Inc.'s  REVALOR-IH,  approved  under 
NADA  140-992.  The  application  is 
approved  as  of  August  19,  2003,  and  the 
regulations  are  amended  in  21  CFR 
522,2477  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514,ll(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday, 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  erivironmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability."  ■ 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— 4MPLANTATI0N  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1 ,  The  authority  citation  for  21  CFR 
pajrt  522  continues  to  read  as  follows: 

Authority:  21  U.S.C,  360b. 
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§522.2477    [Amended] 

■  2.  Section  522.2477  Trenbolone 
acetate  and  estradiol  ig  amended  in 
paragraph  (b)(1)  by  removing 

''(d)(2)!i)(Q  ""  ^"^  ^^  ^"^^'"^  '°  '^'  P^^'^^ 

Dated:  September  15,  2003. 
Steven  D.  Vaughn, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-24157  Filed  9-22-03;  8:45  am] 
BILUNG  CODE  41G0-O1-S 


55201 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  Nystatin, 
Neomycin,  Thiostrepton,  and 
Triamcinolone  Acetonide  Ointment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Altana,  Inc.  The  ANADA  provides  for 
topical  dermatologic  use  in  dogs  and 
cats  of  a  nystatin,  neomycin, 
thiostrepton,  and  triamcinolone 
acetonide  ointment  in  a  vanishing 
cream  base. 


DATES:  This  rule  is  effective  September 
23,  2003. 

POR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther.  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration.  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  Uuther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Altana 
Inc..  60  Baylis  Rd.,  Melville,  NY  11747 
filed  ANADA  200-330  that  provides  for 
use  of  ANIMAX  (nystatin,  neomycin, 
thiostrepton,  and  triamcinolone 
acetonide)  Cream  Veterinary,  a 
vaiushing  cream  based  ointment,  for 
topical  dermatologic  use  in  dogs  and 
cats.  Altana,  Inc.'s  ANIMAX  Cream 
Veterinary  is  approved  as  a  generic  copy 
of  Fort  Dodge  Animal  Health's 
PANOLOG  Cream,  approved  under 
NADA  9fr-676.  The  ANADA  is 
approved  as  of  September  4,  2003,  and 
the  regulations  in  21  CFR  524.1600a  are 
amended  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administi-ation,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  tiiat  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment.  Therefore, 
neither  an  environmenUl  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
It  IS  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  thfe 
auUiority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  524  is  amended  as  follows: 

OPHTHALMIC  AND  TOPICAL  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§524.16008    [Amended] 

■  2.  Section  524.1600a  Nystatin, 
neomycin,  thiostrepton,  and 
triamcinolone  acetonide  ointment  is 
amended  in  paragraph  (b)  in  the  second 
sentence  by  removing  "051259  and 
053501"  and  by  adding  in  its  place  "Nos 
025463,  051259,  and  05350r'. 

Dated:  September  15,  2003. 
Linda  ToUefson, 

Deputy  Director.  Center  for  Veterinary 
Medicine. 

[FR  Doc.  03-24160  Filed  9-22-03;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
oiles. 
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covered  by  the  Benchmark  and  Annual 
Surveys  of  Selected  Services 
Transactiojis  with  Unaffiliated  Foreign 
Persons  (F*rms  BE-2p  and  BE-22). 
DATES:  Cor  iments  on  this  proposed  rule 
will  receiv  3  consideration  if  submitted 
in  writing  )n  or  before  November  24, 
2003. 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

IS  CFR  Part  801 

[DockM  No.  030910227-3227-01] 

MN  0691-AA53 

International  Services  Surveys:  BE-45, 
Quarterly  Survey  of  Insurance 
Transactions  by  U.S.  insurance 
Companies  With  Foreign  Persons 

agency:  Bureau  of  Economic  Analysis, 
•  Commerce. 
ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  document  sets  forth  a 
proposed  rule  to  institute  a  new  survey, 
BE-45,  Quarterly  Survey  of  Insurance 
Transactions  by  U.S.  hisurance 
Companies  with  Foreign  Persons,  to  be 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Conmierce. 

The  Department  of  Commerce,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  survey  is  mandatory  and  will 
be  conducted  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act.  Data  from  the  proposed  BE- 
45  survey  are  needed  to  monitor  trade 
in  insiuance  services,  analyze  its  impact 
on  the  U.S.  and  foreign  economies, 
compile  and  improve  the  U.S.  economic 
accounts,  support  U.S.  commercial 
policy  on  insurance  services,  conduct 
trade  promotion,  improve  the  ability  of 
U.S.  businesses  to  identify  and  evaluate 
market  opportimities,  and  for  other 
Government  uses. 

The  proposed  survey  will  cover  the 
same  insurance  services  presently 
covered  by  the  BE-48,  Annual  Survey  of 
'    Reinsurance  and  Other  Insurance 
Transactions  by  U.S.  Insurance 
Companies  with  Foreign  Persons,  and 
auxiliary  insurance  services  presently 


addresses!:  Direct  all  written  comments 
to  the  Offite  of  the  Chief,  International 
Investment  Division  (BE-SO),  Bureau  of 
Economic  JAnalysis,  U.S.  Department  of 
Commerca,  Washington  DC,  20230.  To 
ensure  tha :  comments  are  received  in  a 
timely  ma  mer,  please  consider  using 
one  of  the  following  delivery  methods: 
(1)  Fax  to  202)  606-5318;  (2)  deliver  by 
courier  to  U.S.  Department  of 
Commerce ,  Bureau  of  Economic 
Analysis.  3E-50,  Shipping  and 
Receiving  Section  MlOO,  1441  L  Street, 
NW.,  Was  lington.  DC  20005;  or  (3)  e- 
mail  to  0\  ie.  Whichard@bea.gov. 
Comment ;  will  be  available  for  public 
inspection  in  room  7006,  1441  L  Street, 
NW.,  betv  een  8:30  a.m.  and  4:30  p.m., 
Monday  t  urough  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Obie 
G.  Whichard,  Chief,  International 
Investment  Division  {BE-50),  Bureau  of 
EconomiQ  Analysis,  U.S.  Department  of 
Commer*,  Washington,  DC  20230;  or 
via  e-maiTat  Obie.Whichard@bea.gov 
(Telephone  (202)  606-9800). 
SUPPLEM»4TARY  INFORMATION:  This 
proposed  rule  amends  15  CFR  Part  801 
by  revising  paragraph  801.9(c)  to  set 
forth  the  reporting  requirements  for  the 
BE-45,  C  uarterly  Survey  of  Insurance 
Transact  ons  by  U.S.  Insurance 
'  Compani  3s  with  Foreign  Persons.  The 
Bureau  a  Economic  Analysis  (BEA), 
U.S.  Dep  irtment  of  Commerce,  will 
conduct  he  survey  under  the 
Internati  )nal  Investment  and  Trade  in 
Services  Survey  Act  (Pub.  L.  94-472,  90 
Stat.  205  3,  22  U.S.C.  3101-3108). 
Section  ■  (a)  of  the  Act  (22  U.S.C. 
3103(a))  arovides  that  the  President 
shall,  to  he  extent  he  deems  necessary 
and  feas  ble,  conduct  a  regular  data 
collectic  n  program  to  secure  current 
informal  ion  related  to  international 
investm  nt  and  trade  in  services  and 
publish  or  the  use  of  the  general  public 
and  Uni  ed  States  Government  agencies 
periodic ,  regular,  and  comprehensive 
statistic  il  information  collected 
pursuan  t  to  this  subsection.  In  Section 
3  of  Exe:utive  Order  11961,  as  amended 
by  Exec  itive  Order  12518,  the  President 


delegated  his  authority  under  the  Act  as 
concerns  international  trade  in  services 
to  the  Secretary  of  Commerce,  who  has 
redelegated  it  to  BEA. 

The  major  purposes  of  the  survey  are 
to  monitor  trade  in  insurance  services, 
analyze  its  impact  on  the  U.S.  and    , 
foreign  economies,  compile  and 
improve  the  U.S.  economic  accounts, 
support  U.S.  commercial  policy  on 
insurance  services,  conduct  trade 
promotion,  and  improve  the  ability  of 
U.S.  businesses  to  identify  and  evaluate 
market  opportunities. 

As  proposed,  BEA  will  conduct  the 
BE-45  survey  on  a  quarterly  basis 
begiiming  with  the  first  quarter  of  2004. 
The  survey  will  update  the  data 
provided  on  the  universe  of  insurance 
services  transactions  between  U.S. 
insurance  companies  and  foreign 
persons.  Reporting  is  required  from  U.S. 
insiu-ance  companies  whose  covered 
transactions  with  foreign  persons 
exceeded  $8  million  for  the  previous 
fiscal  year  or  are  expected  to  exceed  that 
amount  during  the  current  fiscal  year.  In 
addition,  the  reporting  threshold  for  this 
survey  is  applied  separately  to  each  of 
the  eight  individual  types  of 
transactions  covered  by  the  survey 
rather  than  to  the  siun  of  the  data  for  all 
eight  types  combined.  Insurance 
companies  meeting  these  criteria  must 
supply  data  on  the  amount  of  their 
insurance  transactions  for  each  type  of 
insurance  category,  disaggregated  by 
country.  U.S.  insurance  companies  that 
do  not  meet  the  mandatory  reportiiig 
requirements  are  requested  to  provide 
voluntary  estimates  of  their  covered 
insurance  transactions. 

The  transactions  covered  by  this 
survey  are:  Reinsurance  premiums 
received,  reinsurance  premiums  paid, 
reinsurance  losses  paid,  reinsurance 
losses  recovered,  primary  insurance 
premiums  received,  primary  insurance 
losses  paid,  auxiliary  insurance  services 
receipts,  and  auxiliary  insurance 
services  payments.  (Auxiliary  insurance 
services  include  agent's  commissions, 
insurance  brokering  and  agency 
services,  insurance  consulting  services, 
evaluation  and  adjustment  services, 
actuarial  services,  salvage 
administration  services,  and  regulatory 
and  monitoring  services  on  indemnities 
and  recovery  services.) 

The  first  survey  conducted  under  this 
proposed  rule  will  cover  transactions  in 
the  first  quarter  2004.  BEA  will  send  the 
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survey  to  potential  respondents  in 
March  of  2004;  responses  will  be  due  bv 
May  15,  2004. 

Executive  Order  12866 

This  proposed  rule  is  not  significant 
for  purposes  of  E.O.  12866. 

Executive  Order  13132 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications  as 
that  term  is  defined  in  E.O.  13132. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  and  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  PRA. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  a  person  be  subject 
to  a  penalty  for  failure  to  comply  with, 
a  collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number. 

The  BE-45  survey,  as  proposed,  is 
expected  to  result  in  the  filing  of 
approximately  210  reports  on  a 
quarterly  basis,  or  840  responses 
annually,  and  the  average  annual 
respondent  burden  for  completing  the 
survey  is  estimated  at  8  hours.  Thus,  the 
total  respondent  burden  of  the  survey  is 
estimated  at  about  6,720  hom-s  (840 
responses  times  8  hours  average 
burden).  The  actual  burden  will  vary 
from  reporter  to  reporter,  depending 
upon  the  number  and  variety  of  their 
insurance  transactions  and  the  ease  of 
assembling  the  data.  This  estimate 
includes  time  for  respondents  to  review 
the  instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information. 
Comments  are  requested  concerning: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  burden  estimate; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  addressed  to: 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  or  faxed  (202- 
395-7245)  or  e-mailed 
i.pbugg@omb.eop.gov]  to  the  Office  of 
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Management  and  Budget,  O.I.R. A., 
(Attention  PRA  Desk  Officer  for  BEA). 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  under 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  that 
this  proposed  rulemaking,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  While  the  survey  does  not 
collect  data  on  total  sales  or  other 
measiu-es  of  the  overall  size  of 
businesses  that  respond  to  the  survey, 
historically  the  respondent  universe  for 
the  existing  annual  survey  of 
international  insurance  transactions  has 
been  comprised  mainly  of  major  U.S. 
corporations.  The  proposed  BE-^5 
quarterly  survey  will  be  required  fi-om 
U.S.  insurance  companies  whose 
covered  transactions  with  foreign 
persons  exceeded  $8  million  for  the 
previous  fiscal  year  or  are  expected  to 
exceed  that  amount  during  the  current 
fiscal  year.  Thus,  the  exemption  level 
will  exclude  most  small  businesses  fi-om 
mandatory  coverage.  Of  those  smaller 
businesses  that  must  report,  most  will 
tend  to  have  specialized  operations  and 
activities  and  thus  will  be  likely  to 
report  only  one  type  of  insurance 
transaction,  often  limited  to  transactions 
with  a  single  partner  country;  therefore, 
the  bxirden  on  them  can  be  expected  to 
be  small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics,  international 
transactions,  foreign  trade,  penalties, 
reporting  and  recordkeeping 
requirements. 

J.  Steven  Landefeid, 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  Part  801,  as  follows: 


PART  801— SURVEY  OF 
INTERNATIONAL  TRADE  IN  SERVICES 
BETWEEN  U.S.  AND  FOREIGN 
PERSONS 

1.  The  authority  citation  for  15  CFR 
part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  15  U.S.C.  4908-  22 
U.S.C.  3101-31D8;  E.O.  11961.  3  CFR.  1977 
Comp..  p.  86  as  amended  bv  E.O.  12013,  3 
CFR,  1977  Comp.,  p.  147.  E.G.  12318.  3  CFR. 
1981  Comp.,  p.  173,  and  E.O.  12518.  3  CFR. 
1985  Comp..  p.  348. 

2.  Section  801.9  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 


§801.9    Reports  required. 
(c)  Quarterly  surveys.  *  *  * 
(5)  BE-45,  Quarterly  Survey  of 
Insurance  Transactions  by  U.S. 
Insurance  Companies  with  Foreign 
Persons: 

(i)  A  BE-45,  Quarterly  Survey  of 
Insurance  Transactions  by  U.S. 
Insurance  Companies  with  Foreign 
Persons,  will  be  conducted  covering  the 
first  quarter  of  the  2004  calendar  year 
and  even'  quarter  thereafter. 

(A)  Who  must  report— (1)  Mandatory 
reporting.  Reports  are  required  from 
each  U.S.  insurance  company  whose 
covered  transactions  with  foteign 
persons  exceeded  $8  million  for  the 
previous  fiscal  year  or  are  expected  to 
exceed  that  amount  during  the  current 
fiscal  year.  This  threshold  is  applied 
separately  to  each  of  the  eight 
individual  types  of  transactions  covered 
by  the  survey  rather  than  to  the  sum  of 
the  data  for  all  eight  types  combined. 
Quarterly  reports  for  a  year  may  be 
required  retroactively  when  it  is 
determined  that  the  exemption  level  has 
been  exceeded. 

(2)  Voluntary  reporting.  Reports  are 
requested  firom  each  U.S.  insurance 
company  whose  covered  transactions 
with  foreign  persons  were  $8  milUon  or 
less  for  the  previous  fiscal  year  and  are 
not  expected  to  exceed  the  $8  million 
amount  during  the  current  fiscal  year. 
Provision  of  this  information  is 
voluntary.  The  esUmates  may  be  based 
on  recall,  without  conducting  a  detailed 
records  search. 

(B)  Any  person  receiving  a  BE-45 
survey  form  from  BEA  must  complete 
all  relevant  parts  of  the  form  and  return 
the  form  to  BEA.  A  person  not  subject 
to  the  mandatory  reporting  requirement 
in  paragraph  (c)(5)(i)(A)  of  this  section 
and  is  not  filing  information  on  a 
voluntary  basis  must  only  complete  the 
"Determination  of  reporting  status"  and 
the  "Certification"  sections  of  the 
survey.  This  requirement  is  necessary  to 
ensure  compliance  with  the  reporting 
requirements  and  efficient 
administration  of  the  survey  by 
eliminating  unnecessary  followup 
contact. 

(C)  Covered  insurance  transactions. 
The  transactions  covered  by  this  survey 
are:  reinsurance  premiums  received, 
reinsurance  premiums  paid,  reinsurance 
losses  paid,  reinsurance  losses 
recovered,  primary  insurance  premiums 
received,  primary  insurance  losses  paid, 
auxiliary  insurance  services  receipts, 
and  auxiliary  insurance  services 
payments.  (Auxiliary  insurance  services 
include  agent's  commissions,  insurance 
brokering  and  agency  services, 
insurance  consulting  services, 
evaluation  and  adjustment  services. 
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actuarial  services,  salvage 
administration  services,  and  regulatory 
and  monitoring  services  on  indemnities 
and  recovery  services.) 
(ii)  {Reserved] 

IFRDoc.  03-24130  Filed  9-22-03;  8:45  am] 
MLUNG  CODE  S51O-0a-P 


DEPARTMENT  OF  COMMERCE 
BuTMM  of  Economic  Analysis 
ISCFRPartSOl 

[Doctot  No.  030910228-3228-01] 
RIN06A1-AA54 

Intormtional  Servlcss  Surveys:  BE-2S, 
QuMtsrly  Survey  of  Transactions  With 
UnaffHMsd  Forsign  Persons  in 
Gaiacted  Sarvlcas  and  In  Intangible 


agency:  Bureau  of  Economic  Analysis, 

Commerce. 

ACnON:  Notice  of  proposed  rulemaldng. 

SUMMARY:  This  dociunent  sets  forth  a 
proposed  rule  to  institute  a  new  survey, 
BE-25,  Quarterly  Survey  of 
Transactions  with  Unaffiliated  Foreign 
Persons  in  Selected  Services  and  in 
Intangible  Assets,  to  be  conducted  by 
the  Biireau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce. 

"Hie  Department  of  Commerce,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  survey  is  mandatory  and  will 
be  conducted  under  the  International 
Investment  and  Trade  in  Services 
Siuvey  Act.  Data  from  the  proposed  BE- 
25  siuvey  are  needed  to  monitor  trade 
in  services  and  intangible  assets, 
analyze  its  impact  on  the  U.S.  and 
foreign  economies,  compile  and 
improve  the  U.S.  economic  accounts, 
support  U.S.  commercial  policy  on 
financial  services,  conduct  trade 
promotion,  improve  the  ability  of  U.S. 
businesses  to  identify  and  evjduate 
market  opportunities,  and  for  other 
Government  and  public  uses. 

The  proposed  siuvey  will  cover  some 
of  the  selected  services  presently 
covered  by  the  BE-22,  Annual  Survey  of 
Selected  Services  Transactions  with 
Unaffiliated  Foreign  Persons.  The 
selected  services  covered  by  the  BE-25 
survey  will  be  removed  from  the  BE— 22 
siuvey  after  the  survey  for  2003  is 
conducted.  The  BE-22  survey  will 
continue' to  be  conducted  for  those 


services  that  Were  not  moved  to  the  BE- 
25  survey.  The  proposed  siuvey  will 
also  cover  construction,  engineering, 
architectural]  and  siuveying  services 
presently  coviered  by  the  BE-47,  Annual 
Siuvey  of  Construction,  Engineering, 
Architectural,  and  Mining  Services 
Provided  by  U.S.  Firms  to  Unaffiliated 
Foreign  Persons,  and  will  cover  the 
same  transactions  in  intangible  assets 
presently  covered  by  the  BE-93,  Annual 
Survey  of  Rokralties,  License  Fees,  and 
Other  Receipts  and  Payments  for 
Intangible  Wfehts  Between  U.S.  and 
Unaffiliated  ^'oreign  Persons;  both  of 
these  annual  surveys  would  be 
discontinuec ,  following  a  final  data 
collection  foi  2003. 

DATES:  Comments  on  this  proposed  rule 
will  receive  i  :onsideration  if  submitted 
in  writing  ox  or  before  November  24, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  the  Office' of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  y^alysis,  U.S.  Department  of 
Commerce.  yVashington,  DC  20230.  To 
ensure  that  comments  are  received  in  a 
timely  mam  er,  please  consider  using 
one  of  the  fc  Uowing  delivery  methods: 
(1)  Fax  to  (2  )2)  606-5318;  (2)  deliver  by 
courier  to  UlS.  Department  of 
Commerce;  Bureau  of  Economic 
Analysis,  BI-SO,  Shipping  and 
Receiving  Sfection  MlOO,  1441  L  Street, 
NW.,  Washington,  DC  20005;  or  (3)  e- 
mail  to  Obi^.Whichard@bea.gov. 
Comments  ivill  be  available  for  public 
inspection  n  room  7006, 1441  L  Street, 
NW.,  between  8:30  a.fti.  and  4:30  p.m., 
Monday  thibugh  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Obie 
G.  Whicharti,  Chief.  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,|Washington,  DC  20230;  or 
via  e-mail  ^  Obie.VWjichard@bea.gov 
(Telephone  (202)  606-9800). 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rile  amends  15  CFR  Part 
801.9  to  sef  forth  the  reporting 
requiremer  ts  for  the  BE-25,  Quarterly 
Survey  of '  ransactions  with 
Unaffiliate  1  Foreign  Persons  in  Selected 
Services  ai  d  in  Intangible  Assets.  The 
Bureau  oflconomic  Analysis  (BEA), 
U.S.  Depar  ment  of  Commerce,  will 
conduct  th  j  survey  under  the 
Intematior  al  Investment  and  Trade  in 
Services  Stuvey  Act  (22  U.S.C.  3101- 
3108).  Sec  ion  4(a)  of  the  Act  (22  U.S.C. 
3103(a))  pi  ovides  that  the  President 
shall,  to  th  B  extent  he  deems  necessary 
and  feasib  e,  conduct  a  regular  data 
collection  program  to  secure  current 
informatiop  related  to  international 
investmer^  and  trade  in  services  and 
publish  fo  r  the  use  of  the  general  public 


and  United  States  Government  agencies 
periodic,  regular,  and  comprehensive 
statistical  information  collected 
pursuant  to  this  subsection.  In  Section 
3  of  Executive  Order  11961,  as  amended 
by  Executive  Order  12518,  the  President 
delegated  his  authority  granted  under 
the  Act  as  concerns  international  trade 
in  services  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 

BEA. 

The  major  purposes  of  the  survey  are 
to  monitor  trade  in  services  and  in 
intangible  assets,  analyze  the  impact  of 
this  trade  on  the  U.S.  and  foreign 
economies,  compile  and  improve  the 
U.S.  economic  accounts,  support  U.S. 
commercial  policy  on  services  and 
intangible  assets,  conduct  trade 
promotion,  and  improve  the  ability  of 
U.S.  businesses  to  identify  and  evaluate 
market  opportunities. 

As  proposed,  BEA  will  conduct  the 
BE-25  survey  beginning  with  the  first 
quarter  of  2004.  The  survey  will  update 
the  data  provided  on  the  universe  of 
transactions  between  U.S.  and 
unaffiliated  foreign  persons  in  selected 
services  and  in  intangible  assets. 
Reporting  is  required  from  U.S.  persons 
whose  sales  of  covered  services  to 
unaffiliated  foreign  persons  exceeded  $6 
million  for  the  previous  fiscal  year  or  ^ 
are  expected  to  exceed  that  amount 
during  the  current  fiscal  year,  or  whose 
purchases  of  covered  services  from 
unaffiliated  foreign  persons  exceeded  $4 
million  for  the  previous  fiscal  year  or 
are  expected  to  exceed  that  amount 
during  the  current  fiscal  year.  U.S. 
persons  meeting  any  of  these  criteria 
must  supply  data  on  the  amount  of  their 
sales  or  purchases  for  each  type  of 
cqvered  service,  disaggregated  by 
country.  U.S.  persons  that  do  not  meet 
the  mandatory  reporting  requirements 
are  requested  to  provide  voluntary 
estimates  of  their  total  sales  and 
purchases  of  each  type  of  covered 
service  or  intangible  asset. 

The  proposed  survey  will  also  cover 
construction,  engineering,  architectural, 
and  surveying  services  presently 
covered  by  the  BE^7,  Annual  Survey  of 
Construction,  Engineering, 
Architectural,  and  Mining  Services 
Provided  by  U.S.  Firms  to  Unaffiliated 
Foreign  Persons,  and  will  cover  the 
same  transactions  in  intangible  rights 
presently  covered  by  the  BE-93,  Annual 
Survey  of  Royalties,  License  Fees,  and 
Other  Receipts  and  Payments  for 
Intangible  Rights  Between  U.S.  and 
Unaffiliated  Foreign  Persons;  both  of 
these  annual  surveys  would  be 
discontinued,  following  a  final  data 
collection  for  2003. 

The  proposed  survey  is  mandatory 
and  will  be  conducted  under  the 
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International  Investment  and  Trade  in 
Services  Survey  Act.  The  first  survey 
conducted  under  this  proposed  rule  will 
cover  transactions  in  the  first  quarter 
2004.  BEA  will  send  the  survey  to 
potential  respondents  in  March  of  2004; 
responses  will  be  due  by  May  15,  2004. 
Executive  Order  12866 

This  proposed  rule  is  not  significant 
for  purposes  of  E.O.  12866. 

ExecutiTe  Order  13132 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implicaUons  as 
thatterm  is  defined  in  E.O.  13132. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  and  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  PRA. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  Office  of 
Management  and  Budget  Control 
Number. 

The  BE-25  survey,  as  proposed,  is 
expected  to  result  in  the  filing  of  reports 
containing  mandatory  data  fi-om  about 
700  respondents  on  a  quarterly  basis,  or 
2,800  responses  annually.  The  average 
burden  for  completing  the  BE-25  is 
estimated  to  be  16  hours.  Thus,  the  total 
respondent  burden  of  the  survey  is 
estimated  at  44,800  hours  (2,800 
responses  times  16  hours  average 
burden).  The  actual  burden  will  vary 
fi-om  reporter  to  reporter,  depending 
upon  the  number  and  variety  of  their 
covered  services  transactions  and  the 
ease  of  assembling  the  data.  This 
estimate  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  are  requested  concerning: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accm-acy  of  the  biirden  estimate; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  addressed  to: 


Director,  Bureau  of  Economic  Analysis 
(BE-l),  U.S.  Department  of  Commerce 
Washington,  DC  20230,  and  either  faxed 
(202-395-7245)  or  e-mailed 
[pbugg@omb.eop.gov)  to  the  Office  of 
Management  and  Budget,  O.I.R.A. 
(Attention  PRA  Desk  Officer  for  BEA) 


CFR,  1977  Comp.,  p.  147,  E.O.  12318,  3  CFR 
1981  Comp.,  p.  173.  and  E.O.  12518,  3  CFR  ' 
1985  Comp.,  p.  348. 

2.  Section  801.9  is  amended  by 
revising  paragraph  {c)(6)  to  read  as 
follows: 


Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  under 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605rb)),  that  this  proposed 
rulemaking,  if  adopted,  vdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  information  collection  excludes 
most  small  businesses  fi-om  mandatory 
reporting.  Companies  that  engage  in 
international  transactions  in  covered 
services  or  intangible  assets  tend  to  be 
quite  large.  In  addition,  the  reporting 
threshold  for  this  survey  is  set  at  a  level 
^at  will  exempt  most  small  businesses 
fi-om  reporting.  The  proposed  BE-25 
quarterly  survey  will  be  required  fi-om 
U.S.  persons  whose  sales  of  covered 
services  to  unaffiliated  foreign  persons 
exceeded  $6  million  for  the  previous 
fiscal  year  or  are  expected  to  exceed  that 
amount  during  the  current  fiscal  year,  or 
whose  purchases  of  covered  services 
fi-om  xmaffiliated  foreign  persons 
exceeded  $4  million  for  the  previous 
fiscal  year  or  are  expected  to  exceed  that 
amount  during  the  current  fiscal  year. 
Thus,  the  exemption  level  will  exclude 
most  small  businesses  from  mandatory 
coverage.  Of  those  smaller  businesses 
that  must  report,  most  will  tend  to  have 
specialized  operations  and  activities,  so 
they  will  likely  report  only  one  type  of 
transaction;  therefore,  the  burden  on 
them  should  be  small. 

List  of  Subjects  in  15  CFR  Part  801 

International  transactions,  Economic 
statistics.  Foreign  trade.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  18,  2003. 
J.  Steven  Landefield, 

Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  801 ,  as  follows: 


PART  801— SURVEY  OF 
INTERNATIONAL  TRADE  IN  SERVICES 
BETWEEN  U.S.  AND  FOREIGN 
PERSONS 

1.  The  authority  citation  for  15  CFR 
part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  15  U.S.C.  4908;  22 
U.S.C.  3101-3108;  E.O.  11961,  3  CFR.  1977 
Comp.,  p.  86  as  amended  by  E.O.  12013.  3 


§801.9    Reports  required. 

(c)  Quarterly  surveys.  *   *   • 
(6)  BE-25,  Quarterly  Survey  of 
Transactions  with  Unaffiliated  Foreign 
Persons  in  Selected  Services  and  in 
Intangible  Assets: 

(i)  A  BE-25,  Quarterly  Survey  of 
Transactions  with  Unaffiliated  Foreign 
Persons  in  Selected  Services  and  in 
Intangible  Assets,  will  be  conducted 
covCTing  the  first  quarter  of  the  2004 
calendar  year  and  every  quarter 
thereafter. 

(A)  Who  must  report— (1)  Mandatory 
reporting.  Reports  are  required  fit)m 
each  U.S.  person  that:  (a)  had  sales  of 
covered  services  to  unaffifiated  foreign 
persons  that  exceeded  $6  million  for  the 
previous  fiscal  year  or  are  expected  to 
exceed  that  amoimt  during  the  current 
fiscal  year;  or  (b)  had  piuehases  of 
covered  services  from  unaffiliated 
fweign  persons  that  exceeded  $4 
million  for  the  previous  fiscal  year  or 
are  expected  to  exceed  that  amount 
during  the  current  fiscal  year.  Because 
the  thresholds  are  applied  separately  to 
sales  and  purchases,  the  mandatory 
reporting  requirement  may  apply  only 
to  sales,  only  to  pimJiases,  or  to  both 
sales  and  purchases.  Quarterly  reports 
for  a  year  may  be  required  retroactively 
when  it  is  determined  that  the 
exemption  level  has  been  exceeded. 

[2]  Voluntary  reporting.  Reports  are 
requested  from  each  U.S.  person  that 
had  sales  of  covered  services  to 
unaffiliated  foreign  persons  that  were  $6 
million  or  less  for  the  previous  fiscal 
year  and  are  expected  to  be  less  than  or 
equal  to  that  amount  during  the  current 
fiscal  year,  or  had  purchases  of  covered 
services  from  unaffiliated  foreign 
persons  that  were  $4  million  or  less  for 
the  previous  fiscal  year  and  are 
expected  to  be  less  than  or  equal  to  that 
amount  during  the  current  fiscal  year. 
Provision  of  this  information  is 
voluntary.  The  estimates  may  be  based 
on  recall,  without  conducting  a  detailed 
records  search. 

(B)  Any  person  receiving  a  BE-25 
survey  form  from  BEA  must  complete 
all  relevant  parts  of  Uie  form  and  return 
the  form  to  BEA.  A  person  that  is  not 
subject  to  the  mandatory  reporting 
requirement  in  paragraph  {c)(6)(i)(A)  of 
this  section  and  is  not  filing  information 
on  a  voluntary  basis  must  only  complete 
the  "Determination  of  reporting  status" 
and  the  "Certification"  sections  of  the 
survey.  This  requirement  is  necessary  to 
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ensure  compliance  with  the  reporting 
requirements  and  efficient 
administration  of  the  survey  by 
eliminating  unnecessary  followup 

contact. 

(C)  Covered  services  and  intangible 
assets.  The  services  covered  by  this 
survey  are:  Accounting,  auditing,  and 
bookkeeping  services;  computer  and 
data  processing  services;  construction 
services;  foreign  expenses  related  to 
construction  projects;  data  base  and 
other  information  services;  engineering, 
architectural,  and  surveying  services; 
industrial  engineering  services; 
industrial-type  maintenance, 
installation,  alteration,  and  training 
services;  legal  services;  management, 
consulting,  and  public  relations 
services;  operational  leasing  services; 
research,  development,  and  testing 
services;  and  telecommunication 
services.  The  intangible  assets  covered 
by  this  survey  are  rights  related  to: 
industrial  processes  and  products; 
books,  compact  discs,  audio  tapes  and 
other  copyrighted  material  and 
intellectual  property;  trademarks,  brand 
names,  and  signatures;  performances 
and  events  pre-recorded  on  motion 
pictiue  film  and  television  tape, 
including  digital  recording;  broadcast 
and  recording  of  live  performances  and 
events;  general  use  computer  software; 
business  format  franchising  fees;  and 
other  intangible  assets,  including 
indefeasible  rights  of  users. 

(ii)  [Reserved)    . 
•       .  *        »        *  ■      * 

[FR  Doc.  03-24129  Filed  9-22-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW  FRL-7562-9] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  The  Environmental  Protection 

Agency  (the  EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 


The  EPA  jases  its  proposed  decision 
to  grant  the  petition  on  an  evaluation  of 
'waste-specilfic  information  provided  by 
the  petitionier.  This  proposed  decision, 
if  finalized  J  would  exclude  the 
petitioned  Ivaste  from  the  requirements 
of  hazardous  waste  regulations  under 
the  Resource  Conservation  and 
Recover>'  Act  (RCRA). 

If  finalize  d.  the  EPA  would  conclude 
that  Teris'  )etitioned  waste  is 
nonhazardi  lus  with  respect  to  the 
original  lis  ing  criteria  and  that  the 
stabilizatio  a  of  the  incinerator  ash 
generated  f  rem  the  hazardous  waste 
incineratio  i  facility  will  adequately 
reduce  the  likelihood  of  migration  of 
constitueni  s  from  this  waste.  The  EPA 
would  also  conclude  that  Teris'  process 
minimizes  short-term  and  long-term 
threats  froi  a  the  petitioned  waste  to 
human  hei  1th  and  the  environment. 
dates:  Th«  EPA  will  accept  comments 
until  Nove  mber  7.  2003.  The  EPA  will 
stamp  con  ments  received  after  the  close 
of  the  com  nent  period  as  late.  These 
late  comm  mts  may  not  be  considered  in 
formulatin  g  a  final  decision.  Your 
requests  fc  r  a  hearing  must  reach  the 
EPA  by  0(  tober  8,  2003.  The  request 
must  contiin  the  information  prescribed 
in  40  CFRp60.20(d). 
AODRESSE!  i:  Please  send  three  copies  of 
your  comi  lents.  You  should  send  two 
copies  to  1  le  Section  Chief  of  the 
Corrective  Action  and  Waste 
Minimiza  ion  Section,  Multimedia 
Planning  i  md  Permitting  Division  (6PD- 
C),  U.S.  El  ivironmental  Protection 
Agency,  1  i45  Ross  Avenue,  Dallas, 
Texas  752  02.  You  should  send  a  third 
"    copy  to  D  srick  Warrick,  P.E..  Hazardous 
Waste  Di\  ision,  Arkansas  Department  of 
Environm  ental  Quality  (ADEQ).  P.O. 
Box  8913,  Little  Rock,  Arkansas.  72219- 
8913.  Idei  itify  your  comments  at  the  top 
with  this  regulatory  docket  nimiber:  [F- 
03-ARDEa.-TERlSl.  You  may  submit 
your  com  nents  electronically  to  James 
Harris  at ,  ianis.jamesa@epa.gov. 

You  sh  )uld  address  requests  for  a 
hearing  t(  i  Steve  Gilrein.  Associate 
Director  <  if  RCRA,  Multimedia  Planning 
and  Pemiiiting  Division  (6PD).  U.S. 
Environn  lental  Protection  Agency,  1445 
Ross  Ave  me,  Dallas.  Texas  75202. 


summary:  The  EPA  is  proposing  to  grant 
a  petition  submitted  by  Teris  LLC 
(Teris)  to  exclude  (or  delist)  a  certain 
solid  waste  generated  by  its  El  Dorado. 
Arkansas,  facility  from  the  lists  of 
hazardous  wastes. 

The  EPA  used  the  Delisting  Risk 
Assessment  Software  (DRAS)  in  the 
evaluation  of  the  impact  of  the 
petitioned  waste  on  human  health  and 
the  environment. 


FOR 

James 

SUPPLEMiNTARY 


I.  Overvierv 

A.  Wha 

B.  Why  [ 
This 

C.  How 
Is  Delisted? 


FURTtlER  INFORMATION  CONTACT: 
H^ris  (214)  665-8302. 

INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 


Information 
Action  Is  the  EPA  Proposing? 
;s  the  EPA  Proposing  To  Approve 
)elisting? 
Will  Teris  Manage  the  Waste  if  It 


D.  When  Would  the  Proposed  Delisting 
Exclusion  Be  Finalized? 

E.  How  Would  This  Action  Affect  States? 

II.  Background 

A.  What  Is  the  History  of  the  Delisting 
Program? 

B.  What  Is  a  Delisting  Petition,  and  What 
Does  It  Require  of  a  Petitioner? 

C.  What  Factors  Must  the  EPA  Consider  In 
Deciding  Whether  To  Grant  a  Delisting 
Petition? 

III.  The  EPA's  Evaluation  of  the  Waste 

Information  and  Data 

A.  What  Wastes  Did  Teris  Petition  the  EPA 
To  Delist? 

B.  Who  Is  Teris  and  What  Process  Do  They 
Use  To  Generate  the  Petition  Waste? 

C.  How  Did  Teris  Sample  and  Analyze  the 
Data  In  This  Petition? 

D.  What  Were  the  Results  of  Teris' 
Analysis? 

E.  How  Did  the  EPA  Evaluate  the  Risk  of 
Delisting  This  Waste? 

F.  What  Did  the  EPA  Conclude  About 
Teris'  Analysis? 

G.  What  Other  Factors  Did  the  EPA 
Consider  In  Its  Evaluation? 

H.  What  Is  the  EPA's  Evaluation  of  This 
Delisting  Petition? 
rv.  Next  Steps 

A.  With  What  Conditions  Must  the 
Petitioner  Comply? 

B.  What  Happens  if  Teris  Violates  the 
Terms  and  Conditions? 

V.  Public  Comments 

A.  How  May  I  as  an  Interested  Party 
Submit  Comments? 

B.  How  May  I  Review  the  Docket  or  Obtain 
Copies  of  the  Proposed  Exclusions? 

VI.  Regulatory  Impact 

VII.  Regulatory  Flexibility  Act 

VIII.  Paperwork  Reduction  Act 

IX.  Unfunded  Mandates  Reform  Act 

X.  Executive  Order  13045 

XI.  Executive  Order  13084 

XII.  National  Technology  Transfer  and 
Advancements  Act 

XIII.  Executive  Order  13132  Federalism 

L  Overview  Infbrmation 

A.  What  Action  Is  the  EPA  Proposing? 
The  EPA  is  proposing  to  grant  the 

delisting  petition  submitted  by  Teris  to 
have  its  stabilized  hazardous  waste 
incinerator  ash  excluded,  or  delisted, 
from  the  definition  of  a  hazardous 
waste.  ' 

B.  Why  Is  the  EPA  Proposing  To 
Approve  This  Delisting? 

Teris'  petition  requests  a  delisting  for 
the  stabilized  ash  generated  by  its 
hazardous  waste  incinerator.  Teris  does 
not  believe  that  the  petitioned  waste 
meets  the  criterta  for  which  the  EPA 
listed  it.  Teris  also  believes  no 
additional  constituents  or  factors  could 
cause  the  waste  to  be  hazardous.  The 
EPA's  review  of  this  petition  included 
co-nsideration  of  the  original  listing 
criteria,  and  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
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See  section  3001(f)  of  RCRA,  42  U  S  C 
6921(f),  and  40  CFR  260.22{d)(lH4i.  fa 
maJdng  the  initial  delisting 
determination,  the  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in 
§  261.11(a)(2)  and  (a)(3).  Based  on  this 
review,  the  EPA  agrees  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria.  (If  the  EPA  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  the  EPA  would  have 
proposed  to  deny  the  petition.)  The  EPA 
evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
The  EPA  considered  whether  the  waste 
is  acutely  toxic,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  waste  variability.  The 
EPA  believes  that  the  petitioned  waste 
does  not  meet  the  listing  criteria  and 
thus  should  not  be  a  listed  waste.  The 
EPA's  proposed  decision  to  delist  waste 
from  the  Teris  facility  is  based  on  the 
information  submitted  in  support  of  this 
rule,  including  descriptions  of  the 
wastes  and  analytical  data  from  the  El 
Dorado,  Arkansas  facility. 

C.  How  Will  Tens  Manage  the  Waste  if 
It  Is  Delisted? 

Teris  currently  sends  the  petitioned 
waste  to  a  hazardous  waste  landfill.  If 
the  delisting  exclusion  is  finalized, 
Teris  intends  to  dispose  of  the 
petitioned  waste  (i.e.,  stabilized 
hazardous  waste  incinerator  ash)  in  a 
subtitle  D  solid  waste  landfill  in 
Arkansas. 
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D.  When  Would  the  Proposed  Delisting 
Exclusion  be  Finazlized? 

RCRA  section  3001(f)  specifically 
requires  the  EPA  to  provide  notice  and 
an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  the  EPA  will  not  grant  the 
exclusion  until  it  addresses  all  timely 
public  comments  (including  those  at 
public  hearings,  if  any)  on  this  proposal. 

RCRA  section  3010(b)(1)  at  42  USCA 
6930(b)(1),  allows  rules  to  become 
effective  in  less  than  six  months  after 
the  EPA  addresses  public  comments 
when  the  regulated  facihty  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 


reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes. 

The  EPA  believes  that  this  exclusion 
should  be  effective  immediately  upon 
final  publication  because  a  six-month 
deadline  is  not  necessary  to  achieve  the 
purpose  of  section  3010(b),  and  a  later 
effective  date  would  impose 
unnecessary  hardship  and  expense  on 
this  petiUoner.  These  reasons  also 
provide  good  cause  for  making  this  rule 
effective  immediately,  upon  final 
publication,  under  the  Administrative 
Procedure  Act.  5  U.S.C.  553(d). 

E.  How  Would  This  AcUon  Affect  the 
States? 

Because  the  EPA  is  issuing  this 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  States  subject  to 
Federal  RCRA  delisting  provisions 
would  be  affected.  This  would  exclude 
States  who  have  received  authorization 
from  the  EPA  to  make  their  own 
delisting  decisions. 

The  EPA  allows  the  States  to  impose 
their  own  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  the  EPA's,  under  section  3009  of 
RCRA,  42  U.S.C.  6929.  These  more 
stringent  requirements  may  include  a 
provision  that  prohibits  a  Federally 
issued  exclusion  from  taking  effect  in 
the  State.  Because  a  dual  system  (that  is 
both  Federal  (RCRA)  and  State  (non- 
RCRA)  programs)  may  regulate  a 
petitioner's  waste,  the  EPA  urges 
petitioners  to  contact  the  state 
regulatory  authority  to  establish  the 
status  of  their  wastes  under  the  State 
law.  Delisting  petitions  approved  by  the 
EPA  Administrator  under  40  CFR 
260.22  are  effective  in  the  State  of 
Arkansas  only  after  the  final  rule  has 
been  published  in  the  Federal  Register 
and  the  rule  has  been  adopted  and 
approved  by  the  Arkasas  Pollution 
Control  and  Ecology  Commission  in 
Regulation  No.  23. 

n.  Background 

A.  What  Is  the  History  of  the  Delisting 
Program? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  from  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  §§261.31  and  261.32. 

The  EPA  lists  these  wastes  as 
hazardous  because:  (1)  they  typically 
and  fi^quently  exhibit  one  or  more  of 
the  characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Pan  261  (that 
is,  ignitability,  corrosivity,  reactivity, 
and  toxicity)  or  (2)  they  meet  the  criteria 


for  Usting  contained  in  §  261.11(a)(2)  or 
(a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be  hazardous. 

For  this  reason,  §§  260.20  and  260.22 
provide  an  exclusion  procedure,  called 
delisting,  which  allows  persons  to  prove 
that  the  EPA  should  not  regulate  a 
specific  waste  from  a  particular 
generating  facility  as  a  hazardous  waste. 
B.  What  Is  a  Delisting  Petition,  and 
What  Does  It  Require  of  a  Petitioner? 

A  delisting  petition  is  a  request  frtjm 
a  facility  to  the  EPA  or  an  authorized 
State  to  exclude  wastes  from  the  list  of 
hazMdous  wastes.  The  facility  petitions 
the  EPA  because  it  does  not  consider  the 
wastes  hazardous  under  RCRA 
regulations. 

In  a  delisting  petition,  the  petitioher 
must  show  that  wastes  generated  at  a 
particular  facility  do  not  meet  any  of  the 
criteria  for  which  the  waste  was  listed. 
The  criteria  for  which  the  EPA  lists  a 
waste  are  in  Part  261  and  further 
explained  in  the  background  documents 
for  the  listed  waste. 

In  addition,  under  §  260.22.  a 
petitioner  must  prove  that  the  waste 
does  not  exhibit  any  of  the  hazardous 
waste  characteristics  (that  is. 
ignitability.  reactivity,  corrosivity.  and 
toxicity)  and  present  sufficient 
information  for  the  EPA  to  decide 
whether  factors  other  than  those  for 
which  the  waste  was  listed  warrant 
retaining  it  as  a  hazardous  waste.  (See 
Part  261  and  the  background  documents 
for  the  listed  waste.) 

Generators  remain  obligated  under 
RCRA  to  confirm  whether  their  waste 
remains  nonhazardous  based  on  the 
hazardous  waste  characteristics  even  if 
the  EPA  has  "delisted"  the  waste. 

C.  What  Factors  Must  the  EPA  Consider 
in  Deciding  Whether  To  Grant  a 
Delisting  Petition? 

Besides  considering  the  criteria  in 
§§  260.22(a)  and  3001(f)  of  RCRA.  42 
U.S.C.  6921(f).  and  in  the  bacl^ound 
documents  for  the  listed  wastes,  the 
EPA  must  consider  any  factors 
(including  additional  constituents)  other 
than  those  for  which  the  EPA  listed  the 
waste  if  a  reasonable  basis  exists  that 
these  additional  factors  could  cause  the 
waste  to  be  hazardous.  . 

The  EPA  must  also  consider  as 
hazardous  waste  mixtures  containing 
listed  hazardous  wastes  and  wastes 
derived  from  treating,  storing,  or 
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disposing  of  listed  hazardous  waste.  See 
§261.3(a)(2)(iii)  and  (iv)  and  (c)(2)(i), 
called  the  "mixture"  and  "derived- 
from"  rules,  respectively.  These  wastes 
are  also  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  66  FR  27266  (May  16, 
2001). 

m.  The  EPA's  Evaluation  of  the  Waste 
Informatioii  and  Data 

A.  What  Waste  Did  Tens  Petition  the 
EPA  To  Delist? 

On  June  3,  2002,  Teris  petitioned  the 
EPA  to  exclude  from  the  lists  of 
hazardous  waste  contained  in  §§  261.31 
and  261.32,  a  stabilized  hazardous 
waste  incinerator  ash  generated  from  the 
facility  located  in  El  Dorado,  Arkansas. 
The  waste  falls  under  the  classification 
of  listed  waste  because  of  the  "derived- 
from"  rule  in  §  261.3.  Specifically,  in  its 
petition,  Teris  requested  that  the  EPA 
grant  an  exclusion  for  30.000  cubic 
yards  per  cailendar  year  of  stabilized 
incinerator  ash  resulting  frtjm  its 
hazardous  waste  thermal  treatment 
process. 

B.  Who  Is  Teris  and  What  Process  Do 
They  Use  To  Generate  the  Petition 
Waste? 

Teris  is  a  commercial  hazardous 
waste  treatment  and  storage  facility 
located  in  an  industrial/commercial 
setting  in  the  southern  portion  of  the 
City  of  El  Dorado,  Union  County, 
Arkansas.  The  facility  is  located  east  of 
El  Dorado,  Arkansas. 


Teris  them  ally  treats  hazardous 
wastes  (inclu  ling  listed  hazardous 
wastes)  that  a  re  generated  at  commercial 
and  industrii  facilities  throughout  the 
nation.  The  flcility  operates  two  rotary 
kilns  that  arelused  to  destroy  and 
remove  the  hkzardous  organic 
constituents  found  in  the  waste.  These 
two  kilns  generate  a  solid  residue  [i.e., 
incinerator  aih)  in  which  most  of  the 
organic  cons  ituents  have  been 
destroyed.  T  le  incinerator  meets  the 
99.99%  Dest  uction  and  Removal 
Efficiency  re  juirement  under  40  CFR 
part  264.  Thi  s  incinerator  ash  contains 
trace  amoun  s  of  regulated  metallic 
constituents  that  are  not  destroyed  by 
the  incinerat  lon  process.  Teris  operates 
a  stabilizatia  a  treatment  system  for  the 
incinerator  a  sh  that  chemically  binds 
the  metals  s(  as  to  prevent  their  release 
into  ground;  /ater. 

C.  How  Did  "ens  Sample  and  Analyze 
the  Data  in  '  ^his  Petition? 

To  suppoi  t  its  petition,  Teris 
submitted: 


Histori  ::al  information  on  past 
generi  ition  and  management 


(1) 
waste 
practices; 

(2)  resultslof 
analysis  for 
pesticides, 

(3)  results 
Characterist  ic 
(TCLP)  extrict 
detected  in 
analysis; 


the  total  constituent 
irolatiles,  semivolatiles, 
qerbicides  and  metals; 

of  the  Toxicity 
Leaching  Procedure 
for  those  organics 

he  above  total  constituent 


Table  1.— Maximum  TCLP  Constituent  Conce  titrations 


OF  the  Stabilized  Hazardous  Incinerator  Ash  and 
Corresp6nding  Delisting  Limits  ^ 


Constituent 


Antimony  

Arsenic 

Barium. 

Beryllium  

Cadmium 

Chromium  

Cobalt 

Copper  

Lead 

Mercury  

Nickel  

Selenium  

Silver 

Tin 

Thallium  ■... 

Vanadium 

Zinc  

Acenaphthylene  

Acetone 

Acetophenone 

Aniline  

Anthracene 

Benzene  

Benzo(a)pyrene  

Benzo(ghi)perylene 


(4)  results  of  the  Multiple  pH  Protocol 
Procedure  for  metal  constituents; 

(5)  results  of  both  total  constituent 
and  leachable  analysis  for  total  cyanide 
and  sulfide. 

D.  What  Were  the  Results  of  Tens' 
Analyses? 

The  EPA  believes  that  the 
descriptions  of  the  Teris  analytical 
characterization  provide  a  reasonable 
basis  to  approve  the  petition  of  Teris  for 
an  ejfclusion  of  the  hazardous  waste 
incinerator  ash.  The  EPA  believes  the 
data  submitted  in  support  of  the  petition 
show  that  the  stabilized  hazardous 
waste  incinerator  ash  is  nonhazardous. 
Analytical  data  for  the  stabilized 
hazardous  waste  incinerator  ash 
samples  were  used  in  the  Delisting  Risk 
Assessment  Software.  The  data 
summaries  for  detected  constituents  are 
presented  in  Table  I.  The  EPA  has 
reviewed  the  sampling  procedvues  used 
by  Teris  and  has  determined  they  satisfy 
the  EPA's  criteria  for  collecting 
representative  samples  of  the  variations 
in  constituent  concentrations  in  the 
hazardous  waste  incinerator  ash.  The 
data  submitted  in  support  of  Hie  petition 
show  that  constituents  in  Teris'  waste 
are  presently  below  health-based  levels 
used  in  the  delisting  decision-making. 
The  EPA  believes  that  Teris  has 
successfully  demonstrated  that  the 
stabilized  hazardous  waste  incinerator 
ash  is  nonhazardous. 


Total  constituent 
analyses 
(mg/kg) 


1400.00 
537.00 
4500.00 
2.17 
49.60 
1560.00 
1140.00 
12800.00 
772.00 
0.15 
5190.00 
497.00 
212.00 
1760.00 
1.75 
370.00 
10300.00 
2.0 
0.052 
1.80 
0.72 
1.90 
0.21 
0.70 
0.67 


TCLP  leachate 

Maximum  allowable 

cone. 

TCLP  cone. 

(mg/l) 

(mg/l) 

0.206 

0.206 

0.0395 

0.096 

1.40 

21.00 

0.004 

0.416 

0.0062 

0.11 

0.036 

0.60 

0.078 

13.14 

0.0243 

9113.00 

0.12 

0.69 

0.00126 

0.025 

0.11 

3.98 

0.285 

0.58 

0.007 

0.14 

0.48 

396.00 

0.0012 

0.088 

0.49 

1.60 

0.0152 

2.61 

nd 

0.059 

nd 

0.059 

ND 

0.01 

ND 

0.81 

ND 

0.059 

ND 

0.14 

ND 

0.0018 

ND 

0.0036 
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Table  l.— Maximum  TCLP  Constituent  Concentrations 
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'^^^''^^^,^^°[^s^J^^jr^'^'-^<^^^'- 


Constituent 


Ben20(b)fluoranthrene 
Benzo(k)fluoranthrene 
Bls(2- 

Cartton  disulfide 

Chrysene 

Fluoranthene 

Fluorene 

Hexachlorobenzene  .... 
MethylnapMhalene  2-  . 

Naphthalene 

Phenanthrene  

Phenol 

Pyrene 

Styrene 

Toluene  ...„ 


Total  constituent 
analyses 
(mg/kg) 


sp;c'aeTlLrrnre*s^^^^^^^    '""'=«"'"''°"  °^  -^^  --«-"•  '0"n<'  in 
ND  Denotes  that  the  constituent  was  not  detected. 


0.70 
0.70 
0.86 
0.057 
1.90 
2.30 
1.60 
0.70 
0.830 
3.40 
18.0 
1.20 
3.90 
0.31 
0.078 


TCLP  leachate 
cone, 
(mg/l) 


ND 
NO 
NO 
NO 
NO 
NO 
ND 
ND 
NO 
NO 
NO 
NO 
NO 
ND 
ND 


Maximum  allowable 

TCLP  cone. 

(mg/l) 


any  one  sample.  These  levels  do  not  necessarily  represent  the 


E.  How  Did  the  EPA  Evaluate  the  Risk 
of  Delisting  This  Waste? 

For  this  delisting  determination,  the 
EPA  used  such  information  gathered  to 
identify  plausible  exposure  routes  (i.e.. 
ground  water,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  The  EPA  determined 
that  disposal  in  a  Subtitle  D  landfill  is 
the  most  reasonable,  worst-case  disposal 
scenario  for  the  petitioned  waste.  The 
EPA  applied  the  most  recent  version  of 
the  Delisting  Risk  Assessment  Software 
(DRAS)  described  in  65  FR  58015 
(September  27.  2000)  and  65  FR  75637 
(December  4,  2000).  to  predict  the 
maximum  allowable  concentrations  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal  and  determined  the  potential 
impact  of  the  disposal  of  Teris' 
petitioned  waste  on  human  health  and 
the  environment.  A  copy  of  this 
software  can  be  found  on  the  World 
Wide  Web  at  http://www.epa.gov/ 
earthlr6/6pd/rcra_c/pd-o/dms.htm. 

In  assessing  potential  risks  to  ground 
water,  the  EPA  used  the  maximum 
estimated  waste  volumes  and  the 
maximimi  reported  extract 
concentrations  as  inputs  to  the  DRAS 
program  to  estimate  the  constituent 
concentrations  in  the  ground  water  at  a 
hypothetical  receptor  well  down- 
gradient  from  the  disposal  site.  Using 
the  risk  level  (carcinogenic  risk  of  10- 
5  and  non-cancer  hazard  index  of  1.0), 
the  DRAS  program  can  back-calculate 
the  acceptable  receptor  well 
concentrations  (referred  to  as 
compliance  point  concentrations)  using 
standard  risk  assessment  algorithms  and 
the  EPA's  health-based  numbers.  Using 


the  maximum  compliance  point 
concentrations  and  the  EPA  Composite 
Model  for  Leachate  Migration  with 
Transformation  Products  (EPACMTP) 
fate  and  transport  modeling  factors,  the 
DRAS  further  back-calculates  the 
maximum  permissible  waste  constituent 
concentrations  not  expected  to  exceed 
the  compliance  point  concentrations  in 
groundwater. 

The  EPA  believes  that  the  EPACMTP 
fate  and  transport  model  represents  a 
reasonable  worst  case  scenario  for 
possible  ground  water  contamination 
resulting  from  disposal  of  the  petitioned 
waste  in  a  landfill,  and  that  a  reasonable 
worst  case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  The  use 
of  some  reasonable  worst-case  scenarios 
results  in  conservative  values  for  the 
compliance-point  concentrations  and 
ensures  that  the  waste,  once  removed 
from  hazardous  waste  regulation,  will 
not  pose  a  significant  threat  to  human 
health  or  the  environment. 

The  DRAS  also  uses  the  maximum 
estimated  waste  volumes  and  the 
maximum  reported  total  concentrations 
to  predict  possible  risks  associated  with 
Releases  of  waste  constituents  through 
surface  pathways  (e.g..  volatilization  or 
wind-blown  particulate  from  the 
landfill).  As  in  the  above  ground  water 
analyses,  the  DRAS  uses  the  risk  level, 
the  health-based  data  and  standard  risk 
assessment  and  exposure  algorithms  to 
predict  maximum  compliance  point 
concentrations  of  waste  constituents  at 
a  hypothetical  point  of  exposure.  Using 
fate  and  transport  equations,  the  DRAS 
uses  the  maximum  compliance  point 


concentrations  and  back-calculates  the 
maximum  allowable  waste  constituent 
concentrations  (or  "dehsting  levels"). 

In  most  cases,  because  a  dehsted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  the  EPA  is  generally 
unable  to  predict,  and  does  not 
presendy  control,  how  a  petitioner  will 
manage  a  waste  after  delisting. 
Therefore,  the  EPA  currently  believes 
that  it  is  inappropriate  to  consider 
extensive  site-specific  factors  when 
applying  Uie  fate  and  transport  model. 
The  EPA  does  control  the  type  of  unit 
where  the  waste  is  disposed.  The  waste 
must  be  disposed  in  the  type  of  unit  the 
fate  and  transport  model  evaluates. 

The  EPA  also  considers  the 
apphcability  of  ground  water 
monitoring  data  during  the  evaluation  of 
delisting  petitions.  In  this  case,  Teris 
has  directly  disposed  of  this  material  in 
commercial  hazardous  waste  landfills 
located  at  other  facilities.  Since  the 
Teris  waste  is  commingled  with  other 
wastes  in  these  landfills,  no 
representative  groimd  water  monitoring 
data  specific  to  the  Teris  incinerator  ash 
exists.  Therefore,  the  EPA  has 
determined  that  it  would  be 
unnecessary  to  request  ground  water 
monitoring  data. 

The  EPA  believes  that  the 
descriptions  made  by  Teris  of  the 
hazardous  waste  process  and  analytical 
characterization  provide  a  reasonable 
basis  to  conclude  that  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  petitioned  waste  will  be 
substantially  reduced  so  that  short-term 
and  long-term  threats  to  human  health 
and  the  environment  are  adequately 
minimized. 
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DRAS  c  Jculates  the  maximum 
allowable  concentration  of  chemical 
constituents  in  the  incinerator  ash. 
Since  all  maximum  TCLP 
concentrations  found  in  Table  I  are 
equal  to  or  less  than  the  maximum 
allowable  TCLP  concentration  specified 
by  DRAS  and  the  associated  risk 
assessment  conducted  by  the  EPA,  the 
petitioned  waste  meets  the  applicable 
delisting  criteria.  In  ac'   ition,  on  the 
basis  of  explanations  and  analytical  data 
provided  by  Teris,  pursuant  to  §  260.22, 
the  EPA  {  oncludes  that  the  petitioned 
waste  does  not  exhibit  any  of  the 
characteristics  of  toxicity,  ignitability, 
corrosivity,  or  reactivity.  See  §§  261.21, 
261.22.  and  261.23,  respectively. 

F.  What  Did  the  EPA  Conclude  About 
Tens' Analysis? 

The  EPA  concluded,  after  reviewing 
Teris'  processes  that  no  other  hazardous 
constituents  of  concern,  other  than 
those  for  which  tested,  are  likely  to  be 
present  or  formed  as  reaction  products 
or  by-products  in  Teris'  wastes.  In 
addition,  on  the  basis  of  explanations 
and  analytical  data  provided  by  Teris, 
pursuant  to  §  260.22,  the  EPA  concludes 
that  the  petitoned  wastes  do  not  exhibit 
any  of  the  characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  §§  261.21, 
261.22  and  261.23,  respectively. 

G.  What  Other  Factors  Did  the  EPA 
Consider  in  Its  Evaluation? 

■    During  the  evaluation  of  this  petition, 
the  EPA  also  considered  the  potential 
impact  of  the  petitioned  waste  via  non- 
ground  water  routes  (i.e.,  air  emission 
and  surface  runoff).  With  regard  to 
airborne  dispersion  in  particular,  the 
EPA  believes  that  exposure  to  airborne 
contaminants  from  the  petitioned  waste 
is  unlikely.  Therefore,  no  appreciable 
air  releases  are  likely  from  the  stabilized 
incinerator  ash  under  any  likely 
disposal  conditions.  The  EPA  evaluated 
the  potential  hazards  resulting  from  the 
unlikely  scenario  of  airborne  exposure 
to  hazardous  constituents  released  from 
the  stabilized  incinerator  ash  in  an  open 
landfill.  The  results  of  this  worst-case 
analysis  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  and  the  environment 
from  airborne  exposure  to  constituents 
from  the  hazardous  waste  incinerator 
ash.  A  description  of  the  EPA's 
assessment  of  the  potential  impact  of 
incinerator  ash,  regarding  airborne 
dispersion  of  waste  contaminants,  is 
presented  in  the  RCRA  public  docket  for 
this  proposed  rule.  This  docket  is 
designated  with  theloUowing  code  F- 
03-ARDEL-TERIS. 

The  EPA  also  considered  the  potential 
impact  of  the  petitioned  waste  via  a 


surface  wajer  route.  The  EPA  believes 
that  contaijunent  structures  at 
municipal  fcolid  waste  landfills  can 
effectively  :ontrol  surface  water  runoff, 
as  the  Subl  itle  D  regulations  {See  56  FR 
50978,  Oct  Jber  9,  1991)  prohibit 


pollutant  c  ischarges  into  surface  waters. 
Furthermo  :e,  the  concentrations  of  any 
hazardous  constituents  dissolved  in  the 
runoff  will  tend  to  be  lower  than  the 
levels  in  tl  e  TCLP  leachate  analyses 
reported  ii  this  notice  due  to  the 
aggressive  acidic  medium  used  for 
extraction  in  the  TCLP.  The  EPA 
believes  th  at,  in  general,  leachate 
derived  fn  m  the  waste  is  unlikely  to 
directly  er  ter  a  surface  water  body 
without  fii  st  traveling  through  the 
saturated  i  ubsurfaee  where  dilution  and 
attenuatio  i  of  hazardous  constituents 
will  also  a  ccur.  Leachable 
concentrai  ions  provide  a  direct  measure 
of  solubili  ;y  of  a  toxic  constituent  in 
water  and  are  indicative  of  the  fraction 
of  the  con  ;tituent  that  may  be  mobilized 
in  surface  water  as  well  as  ground 
water. 

Based  o  i  the  reasons  discussed  above, 
the  EPA  b  ^lieves  that  the  contamination 
of  surface  water  through  runoff  fron.  the 
waste  dis]  losal  area  is  very  unlikely. 
Neverthel  3ss,  the  EPA  evaluated  the 
potential  mpacts  on  siuface  water  if  tLe 
stabilized  incinerator  ash  were  released 
from  a  mi  nicipal  solid  waste  andfiU 
through  r  moff  and  erosion.  See  the 
RCRA  pu  )lic  docket  for  this  proposed 
rule  for  fi  rther  information  on  the 
potential  surface  water  impacts  from 
runoff  an  1  erosion.  The  estimated  levels 
of  the  baa  ardous  constituents  of  concern 
in  surfac*  water  would  be  well  below 
health-ba  sed  levels  for  human  health,  as 
well  as  b(  low  the  EPA  Chronic  Water 
Quality  C  riteria  for  aquatic  organisms 
(USEPA,  DWRS,  1987).  The  EPA, 
therefore  concluded  that  this  stabilized 
hazardou  s  waste  incinerator  ash  is  not 
a  present  or  potential  substantial  hazard 
to  humai  health  and  the  envirorunent 
via  the  si  irface  water  exposure  pathway. 

H.  What  fs  the  EPA's  Evaluation  of  This 
? 
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Delisting  Petition 

d(  scriptions  by  Teris  of  the 

waste  process  and  analytical 
characterization,  with  the  proposed 
ficatlon  testing  requirements  (as 

later  in  this  notice),  provide 
basis  for  the  EPA  to  grant 
excUsion.  The  data  submitted  in 
the  petition  show  that 
ts  in  the  waste  are  below  the 
allowable  leachable 
concentiations  (See  Table  1).  The  EPA 
that  the  thermal  treatment  and 
ibseqii  mt  stabilization  process 

by  Teris  will  substantially 
likelihood  of  migration  of 
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hazardous  constituents  from  the 
petitioned  waste.  These  treatment 
processes  will  also  minimize  short-term 
and  long-term  threats  from  the 
petitioned  waste  to  human  health  and 
the  environment. 

Thus,  the  EPA  believes  that  it  should 
grant  to  Teris  an  exclusion  for  the 
stabilized  hazardous  waste  incinerator 
ash.  The  EPA  believes  the  data 
submitted  in  support  of  the  petition 
show  the  stabilization  treatment  process 
operated  by  Teris  can  render  the 
hazardous  waste  incinerator  ash 
nonhazardous. 

The  EPA  has  reviewed  the  sampling 
procedures  used  by  Teris  and  has 
determined  they  satisfy  the  EPA's 
criteria  for  collecting  representative 
samples  of  variable  constituent 
concentrations  in  the  hazardous  waste 
incinerator  ash.  The  data  submitted  in 
support  of  the  petition  show  that 
constituents  in  Teris'  waste  are 
presently  below  the  compliance  point 
concentrations  used  in  the  delisting 
decision-making  process  and  would  not 
pose  a  substantial  hazard  to  the 
envirorunent.  The  EPA  believes  that 
.'eris  has  successfully  demonstrated  that 
the  stabilized  hazardous  waste 
iacinerator  ash  is  nonhazardous. 

The  EPA  therefore  proposes  to  grant 
an  exclusion  to  Teris,  in  El  Dorado, 
Arkansas,  for  the  stabilized  hazardous 
waste  incinerator  ash  described  in  its 
petition.  The  EPA's  decision  to  exclude 
this  waste  is  based  on  descriptions  of 
the  treatment  activities  associated  with 
the  petitioned  waste  and 
characterization  of  the  stabilized 
hazardous  waste  incinerator  ash. 

If  the  EPA  finalizes  the  proposed  rule, 
the  EPA  will  no  longer  regulate  the 
stabilized  incinerator  ash  under  Parts 
262  through  268  and  the  permitting 
standards  of  Part  270. 

rv.  Next  Steps 

A.  With  What  ConditioL  -  Must  the 
Petitioner  Comply? 

The  petitioner.  Teris.  must  comply 
with  the  requirements  in  40  CFR  part 
261,  appendix  IX,  table  1  as  amended  by 
this  notice.  The  text  below  gives  the 
rationale  and  details  of  those 
requirements. 

(1)  Delisting  Levels 

This  paragraph  provides  the  levels  of 
constituents  that  Teris  must  test  the 
leachate  from  the  stabilized  incinerator 
ash,  below  which  these  wastes  would  be 
considered  nonhazardous. 

The  EPA  selected  the  set  of  inorganic 
and  organic  constituents  specified  in 
Paragraph  (1)  of  40  CFR  part  261, 
appendix  IX.  table  1.  based  on 
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information  in  the  petition.  The  EPA 
Cf  mpiled  the  inorganic  and  organic 
constituents  hst  from  the  composition  of 
the  waste,  descriptions  of  the  treatment 
process  used  by  Teris,  previous  test  data 
provided  for  the  waste,  and  the 
respective  health-based  levels  used  in 
delisting  decision-making.  These 
delisting  levels  correspond  to  the 
allowable  levels  measured  in  the  TCLP 
extract  and  total  concentrations  of  the 
waste. 

(2)  Waste  Holding  and  Handling 

The  purpose  of  this  paragraph  is  to 
ensure  that  Teris  manages  and  disposes 
of  any  stabilized  hazardous  waste 
incinerator  ash  that  might  contain 
hazardous  levels  of  inorganic  and 
organic  constituents  according  to 
Subtitle  C  of  RCRA.  Holding  the 
stabilized  hazardous  waste  incinerator 
ash  until  characterization  is  complete 
will  protect  against  improper  handling 
.     of  hazardous  material. 

(3)  Verification  Testing  Requirements 

Teris  must  complete  a  rigorous 
verification  testing  program  on  the 
incinerator  ash  to  assiu-e  that  the 
stabilized  incinerator  ash  does  not 
exceed  the  maximimi  levels  specified  in 
Paragraph  (1).  If  the  EPA  determines 
that  the  data  collected  under  this 
Paragraph  does  not  support  the  data 
provided  for  in  the  petition,  the 
exclusion  will  not  cover  the  tested 
waste.  This  verification  program 
operates  on  two  levels. 

The  first  part  of  the  verification 
testing  program  consists  of  testing  every 
batch  (i.e.  roll-off)  of  incinerator  ash  for 
specified  indicator  parameters  as  per 
Paragraph  (1).  Levels  of  constituents 
measured  in  the  samples  of  the 
stabilized  hazardous  waste  incinerator 
ash  that  do  not  exceed  the  levels  set 
forth  in  Paragraph  (1)  are  nonhazardous. 
Teris  can  manage  and  dispose  the 
stabilized  nonhazardous  incinerator  ash 
according  to  all  applicable  solid  waste 
regulations.  If  any  roll-off  fails  to  meet 
.  the  specified  limits,  then  Teris  must 
retreat  the  batch  (i.e.,  reburn  and/or 
restabilize)  until  the  limits  are  met  or 
they  must  dispose  of  the  waste  as 
hazardous.  Organic  indicators  are  those 
specified  in  the  Waste  Analysis  Plan  of 
Teris'  RCRA  permit  to  verify  that  the 
incinerator  operated  as  demonstrated  in 
the  trial  burn.  Analysis  for  total  and 
TCLP  arsenic  must  be  conducted. 

The  second  part  of  the  verification 
testing  program  is  the  quarterly  testing 
of  four  representative  composite 
samples  o^  stabilized  incinerator  ash  for 
all  constituents  specified  in  Paragraph 
(1).  If  Teris  demonstrates  for  two 
consecutive  quarters  complete 
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attainment  of  all  specified  limits,  then 
Tens  may  request  approval  of  the  EPA 
to  reduce  the  frequency  of  testing  to 
annually.  If,  after  review  of  performance 
of  the  treatment  system,  the  EPA  finds 
that  annual  testing  is  adequately 
protective  of  human  health  and  the 
environment,  then  the  EPA  may 
authorize  Teris  to  reduce  the  quarterly 
comprehensive  sampling  frequency  to 
an  annual  basis.  If  the  annual  testing  of 
the  waste  does  not  meet  the  delisting 
requirements  in  Paragraph  1,  Tens  must 
notify  the  EPA  according  to  the 
requirements  in  Paragraph  6.  The  EPA 
will  then  take  the  appropriate  actions 
necessary  to  protect  human  health  and 
the  environment  per  Paragraph  6.  Teris' 
must  provide  sampling  results  that 
support  the  rationale  that  the  delisting 
exclusion  should  not  be  Withdrawn. 

The  exclusion  is  effective  upon 
publication  in  the  Federal  Roister  but 
the  disposal  cannot  begin  until  the 
verification  sampling  is  completed. 
Disposal  is  also  not  authorized  if  Teris 
fails  to  perform  the  quarterly  and  yearly 
testing  as  specified  herein.  Should  Teris 
fail  to  conduct  the  quarterly/yearly 
testing  as  specified  herein,  then  disposal 
of  stabilized  incinerator  ash  as  delisted 
waste  may  not  occur  in  the  following 
quarter(s)/year(s)  until  Teris  obtains  the 
vmtten  approval  of  the  EPA. 


ash  generated  at  the  Teris  facility  after 
successful  verification  testing. 

The  EPA  would  require  Teris  to  file 
a  new  delisting  petition  under  any  of 
the  following  circumstances: 

(a)  If  Teris  significantly  alters  the 
manufacturing  process  treatment  system 
except  as  described  in  Paragraph  (4). 

(b)  If  Teris  uses  any  new 
manufacturing  or  production 
process(es).  or  significantly  change  from 
the  current  process(es)  described  in  its 
petition;  or 

(c)  If  Teris  makes  any  changes  that 
could  affect  the  composition  or  type  of 
waste  generated. 

Teris  must  manage  waste  volumes 
greater  than  30,000  cubic  yards  per 
calendar  year  of  stabilized  hazardous 
waste  incinerator  ash  as  hazardous 
waste  until  the  EPA  grants  a  new 
exclusion.  When  this  exclusion  becomes 
final,  the  management  by  Teris  of  the 
stabilized  incinerator  ash  covered  by 
this  petition  would  be  relieved  from 
Subtitle  C  jurisdiction.  Teris  must  either 

(a)  treat,  store,  or  dispose  of  the  waste 
in  a  State  permitted  on-site  facility,  or 

(b)  Teris  must  ensure  that  it  delivers  the 
waste  to  an  off-site  storage,  treatment,  or 
disposal  facility  that  has  a  State  permit, 
license,  or  register  to  manage  municipal 
or  industrial  solid  waste. 


(4)  Changes  in  Operating  Conditions 

Paragraph  (4)  would  allow  Teris  the 
flexibifity  of  modifying  its  processes  (for 
example,  changes  in  equipment  or 
change  in  operating  conditions)  to 
improve  its  treatment  processes. 
However,  Teris  must  prove  the 
effectiveness  of  the  modified  process 
and  request  approval  from  the  EPA. 
Teris  must  manage  wastes  generated 
during  the  new  process  demonstration 
as  hazardous  waste  until  it  has  obtained 
written  approval  and  Paragraph  (3),  is 
satisfied. 

(5)  Data  Submittals 

To  provide  appropriate 
documentation  that  Teris'  facility  is 
properly  treating  the  incinerator  ash, 
Teris  must  compile,  summarize,  and 
keep  delisting  records  on-site  for  a 
minimum  of  five  years.  It  should  keep 
all  analytical  data  obtained  through 
Paragraph  (3)  including  quality  control 
information  for  five  years.  Paragraph  (5) 
requires  that  Teris  furnish  these  data 
upon  request  for  inspection  by  any 
employee  or  representative  of  the  EPA 
or  the  State  of  Arkansas. 

If  the  proposed  exclusion  is  made 
final,  then  it  will  apply  only  to  30,000 
cubic  yards  per  calendar  year  of 
stabilized  hazardous  waste  incinerator 


(6)  Reopener 

The  purpose  of  Paragraph  6  is  to 
require  Teris  to  disclose  new  or 
different  information  related  to  a 
condition  at  the  facility  or  disposal  of 
the  waste  if  it  is  pertinent  to  the 
delisting.  Teris  must  also  use  this 
procedure  if  the  waste  sample  in  the 
annual  testing  fails  to  meet  the  levels 
found  in  Paragraph  1.  This  provision 
will  allow  the  EPA  to  reevaluate  the 
exclusion  if  a  source  provides  new  or 
additional  information  to  the  EPA.  The 
EPA  will  evaluate  the  information  on 
which  it  based  the  decision  to  see  if  it 
is  still  correct,  or  if  circumstances  have 
changed  so  that  the  information  is  no 
longer  correct  or  would  cause  the  EPA 
to  deny  the  petition  if  presented. 

This  provision  expressly  requires 
Teris  to  report  differing  site  conditions 
or  assumptions  used  in  the  petition  in 
addition  to  failure  to  meet  the  annual 
testing  conditions  within  10  days  of 
discovery.  If  the  EPA  discovers  such 
information  itself  or  from  a  third  party, 
it  can  act  on  it  as  appropriate.  The 
language  being  proposed  is  similar  to 
those  provisions  found  in  RCRA 
regulations  governing  no-migration 
petitions  at  §  268.6. 

The  EPA  believes  that  it  has  the 
authority  under  RCRA  and  the 
Administrative  Procedures  Act  (APA).  5 
U.S.C.  551  (1978)  et  seq.,  to  reopen  a 
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delisting  decision.  The  EPA  may  reopen 
a  delisting  decision  when  it  receives 
new  information  that  calls  into  question 
the  assumptions  underlying  the 
delisting. 

The  EPA  believes  a  clear  statement  of 
its  authority  in  delistings  is  merited  in 
light  of  the  EPA  experience.  See 
Reynolds  Metals  Company  at  62  FR 
37694  (July  14, 1997)  and  62  FR  63458 
(December  1 .  1997)  where  the  delisted 
waste  leacheid  at  greater  concentrations 
in  the  environment  than  the 
concentrations  predicted  when 
conducting  the  TCLP,  thus  leading  the 
EPA  to  repeal  the  delisting.  If  an 
immediate  threat  to  hiunan  health  and 
the  environment  presents  itself,  the  EPA 
will  continue  to  address  these  situations 
case  by  case.  Where  necessary,  the  EPA 
will  make  a  good  cause  finding  to  justify 
emergency  rulemaking.  See  APA  §  553 
(b). 
(7)  Notification  Requirements 

In  order  to  adequately  track  wastes 
that  have  been  delisted,  the  EPA  is 
requiring  that  Teris  provide  a  one-time 
notification  to  any  State  regulatory 
agency  through  which  or  to  which  the 
delisted  waste  is  being  carried.  Teris 
must  provide  this  notification  within  60 
days  of  commencing  this  activity. 

B.  What  Happens  if  Teris  Violates  the 
Terms  and  Conditions? 

If  Teris  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  EPA  will  start  procedures  to 
withdraw  the  exclusion.  Where  there  is 
an  immediate  threat  to  human  health 
and  the  environment,  the  EPA  will 
evaluate  the  need  for  enforcement 
activities  on  a  case-by -case  basis.  The 
EPA  expects  Teris  to  conduct  the 
appropriate  waste  analysis  and  comply 
with  the  criteria  explained  above  in 
Paragraph  1  of  the  exclusion. 
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V.  Public  Comments 

A.  How  May  I  as  an  Interested  Party 
Submit  Comments? 

The  EPA  is  requesting  public 
comments  on  this  proposed  decision. 
Please  send  three  copies  of  your 
comments.  Send  two  copies  to  the 
Section  Chief  of  the  Corrective  Action 
and  Waste  Minimization  Section, 
Multimedia  Planning  and  Permitting 
Division  (6PD-C),  U.  S,  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202.  Send  a  third  copy 
to  Derick  Warrick,  P.  E.,  Hazardous 
Waste  Division,  Arkansas  Department  of 
Environmental  Quality  (ADEQJ,  P.O. 
Box  8913,  Little  Rock,  Arkansas  72219- 
8913.  You  should  identify  your 


comments  al  the  top  with  this  regulatory 
docket  numl  ler:  F-03-ARDEL-TERIS. 

You  shouil  submit  requests  for  a 
hearing  to  SJeve  Gilrein,  Associate 
Director  of  RCRA,  Multimedia  Planning 
and  Permittiig  Division  [6PD-0),  U.  S. 
EnvironmeiJtal  Protection  Agency,  1445 
Ross  Avenui,  Dallas,  Texas  75202. 

B.  How  Mayll Review  the  Docket  or 
Obtain  CopLs  of  the  Proposed 
Exclusion?  I 

You  may  review  the  RCRA  regulatory 
docket  for  tiis  proposed  rule  at  the  U.S. 
Environmental  Protection  Agency 
Region  6,  l445  Ross  Avenue,  Dallas, 
Texas  7520^.  It  is  available  for  viewing 
in  the  EPA  freedom  of  Information  Act 
Review  Rocfn  from  9  a.m.  to  4  p.m., 
Monday  though  Friday,  excluding 
Federal  holjdays.  Call  (214)  665-6444 
for  appointments.  The  public  may  copy 
material  fra  m  any  regulatory  docket  at 
no  cost  for  he  first  100  pages,  and  at 
fifteen  cent  i  per  page  for  additional 
copies. 

VI.  Regulal  oiy  Impact 

Under  &  ecutive  Order  12866,  the 
EPA  must  ( onduct  an  "assessment  of 
the  potenti  il  costs  and  benefits"  for  all 
"significan  "  regulatory  actions. 

The  prof  osal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  coas  and  economic  impact  of 
the  EPA's  lazardous  waste  management 
regulations .  This  reduction  would  be 
achieved  b  y  excluding  waste  generated 
at  a  specific  facility  from  the  EPA's  lists 
of  hazardo  \s  wastes,  thus  enabling  a 
facility  to  i  aanage  its  waste  as 
nonhazard  dus. 

Because  there  is  no  additional  impact 
from  this  j  roposed  rule,  this  proposal 
would  not  be  a  significant  regulation, 
and  no  co!  t/benefit  assessment  is 
required. '  'he  Office  of  Management  and 
Budget  (O  AB]  has  also  exempted  this 
rule  from  he  requirement  for  OMB 
.  review  un  ler  Section  (6)  of  Executive 
Order  128  36. 


for  public 
flexibility 
impact  of 
is,  small  I 


Vn.  Regul  atory  Flexibility  Act 

Under  t  le  Regulatory  Flexibility  Act, 
5  U.S.C.  6  31-612,  whenever  an  agency 
is  require  I  to  publish  a  general  notice 
of  rulema  ung  for  any  proposed  or  final 
rule,  it  mi  ist  prepare  and  make  available 
comment  a  regulatory 
analysis  which  describes  the 
F  the  rule  on  small  entities  (that 

.„, lusinesses,  small 

organizat  ons,  and  small  governmental 
jiurisdictii  )ns).  No  regulatory  flexibility 
analysis  v$  required,  however,  if  the 
Administrator  or  delegated 
represent  itive  certifies  that  the  rule  will 
not  have  my  impact  on  a  small  entities. 


This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  the  EPA's 
hazardous  waste  rrgulations  and  would 
be  limited  to  one  facility.  Accordingly, 
the  EPA  hereby  certifies  that  this 
proposed  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Vm.  Paperwork  Reduction  Act 

Information  collection  and  record 
keeping  requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96  511,  44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050  0053. 

DC.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Pub.  L.  104-4,  which  was  signed  into 
law  on  March  22, 1995,  the  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

When  such  a  statement  is  required  for 
the  EPA  rules,  under  section  205  of  the 
UMRA  the  EPA  must  identify  and 
consider  alternatives,  including  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law. 

Before  the  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  govenmients, 
including  tribal  governments,  it  must 
develop  under  section  203  of  the  UMRA 
a  small  government  agency  plan.  The 
plan  must  provide  for  notifying  ' 

potentially  affected  small  governments, 
giving  them  meaningful  and  timely 
input  in  the  development  of  the  EPA's 
regulatory  proposals  with  significant 
Federal  intergovenmiental  mandates, 
and  informing,  educating,  and  advising 
them  on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  state,  local,  or  tribal  governments 
or  the  private  sector. 
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The  EPA  finds  that  this  delisting 
decision  is  deregulatory  in  nature  and 
does  not  impose  any  enforceable  duty 
on  any  State,  local,  or  tribal 
governments  or  the  private  sector.  In 
addition,  the  proposed  delisting 
decision  does  not  establish  any 
regulatory  requirements  for  small    ' 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

X.  Executive  Order  13045 

The  Executive  Order  13tM5  is  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  PR  19885,  April  23,  1997). 
This  order  applies  to  any  rule  that  the 
EPA  determines  (1)  is  economically 
significant  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA.  This  proposed 
nile  IS  not  subject  to  E.O.  1304.5  because 
this  is  not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

XI.  Executive  Order  13084 

Because  this  action  does  not  involve 
any  requirements  that  affect  Indian 
Tribes,  the  requirements  of  section  3(b) 
of  Executive  Order  13084  do  not  apply. 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  affects  or  uniquely  affects 
the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments. 

If  the  mandate  is  unfunded,  the  EPA 
must  provide  to  the  Office  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
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summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition.  Executive  Order  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  to  have  "meaningful  and 
timely  input"  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 


Xn.  National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  EPA  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by  the 
EPA,  the  Act  requires  that  the  EPA 
provide  Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards  and  thus,  the  EPA 
has  no  need  to  consider  the  use  of 
voluntary  consensus  standards  in 
developing  this  final  rule. 

Xm.  Executive  Order  13132  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  the  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Pohcies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  the  EPA  may  not  issue  a 
regulation  that  has  federalism 
implicaUons.  that  imposes  substanUal 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  the  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implicaUons  and  that  preempts  State 
law  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
This  action  does  not  have  federalism 
implication.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in" 
Executive  Order  13132.  because  it 
affects  only  one  facility. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
Waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(0  RCRA,  42  U.S  C 
6921(f). 

Dated:  September  4,  2003. 
William  Luthans, 

Acting  Director,  Multimedia  Planning  and 
Permitting  Division.  Region  6. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261-IDENTinCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921. 
.6922,  and  6938. 

2.  In  Tables  1,  2  and  3  of  Appendix 
IX  of  Part  261  add  the  following  waste 
stream  in  alphabetical  order  by  facility 
to  read  as  follows: 
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Appendix  IX  to  Part  261— Waste 
Excluded  Under  §§  260.20  and  260.22 


Table  1.— Waste  Exc 


Facility 


Address 


Tens  LLC El  Dorado,  AR 


UDED  From  Non-Specific  Sources 


Waste  description 


Stabilized  h  jzardous  waste  incinerator  ash  bearing  sonie  or  all  of  the  <ollowi"9  EPA  Haz- 
alus  V^aste  Numbers:  F001-F012,  F019,  F024,  F025,  F032.  F034,  F035  F037-F039^ 
The  stabi  ized  hazardous  waste  incinerator  ash  is  generated  at  a  maximum  rate  ot  30,000 
cubic  yarls  per  calendar  year  after  [publication  date  of  the  final  rule]  and  disposed  in  a 

Subtitle  C  landfill.  .  .u  .        ,„ 

For  the  exdusion  to  be  valid,  Tens  must  implement  a  verification  testing  program  that  meets 

the  following  Paragraphs:  .      .  ^  .w„ 

(1)  Delisting  Levels  All  leachable  concentrations  for  those  constituents  must  not  exceed  the 
maximuiri  allowable  concentrations  in  mg/1  specified  in  this  paragraph.  Tens  must  use  the 
leaching  hethod  specified  at  40  CFR  Part  261.24  to  measure  constituents  in  the  waste 
leachate  'When  analyzing  for  leachable  metals.  Tens  must  perform  two  runs  using  the  Mul- 
tiple Extraction  Procedure.  One  run  will  use  a  pH  7.0  leaching  medium  on  inorganic  and 
organic  oonstituents  and  the  other  run  will  use  a  leaching  medium  adjusted  to  pH  4.9  on 
inorganic  constituents.  „  „„„    .  n  rlnc  ' 

(A)  Inorgartic  Constituents  (from  Table  1)  TCLP  (mg/l):  Antimony-0.206,  Arsenic-O.096, 
Barium-21  00,  Beryllium— 0.41 6;  Cadmium— 0.11;  Chromium-0.60;  Cobalt— 13.14;  Cop- 
per—911300;  Lead— 0.69;  Mercury— 0.025;  Nickel— 3.98;  Selenium— 0.58;  Silver-0.14; 
Tin_396.00;  Thallium— 0.088;  Vanadium— 1 .6;  Zinc— 2.61. 

(B)  Organi:  Constituents  (from  Table  1)  TCLP  (mg/l):  Acenapthylene-0.059;  Acetone- 
0  059  Acetophenone-0.01;  Aniline-0.81;  Anthracene-0.059;  Benzene-ai4; 
Benzo(alpyrene-0.001 8;  Benzo(ghi)perylene-0.0036;  Benzo(b)fluoranthrene--0.(X)38; 
Benzo(kjfluoranthrene-0.0038;  Bis(2-ethylhexyl)phthalate-0.114;  Carbon  Disulfide-3^80; 
Chrysent-O.OSg;  Fluoranthene— 0.068;  Fluorene-0.059;  Hexachlorobenzene— 0.00822; 
2-Methyfiapthalene— 0.059;  Napthalene— 0.059;  Phenanthrene-0.059;  Phenol— 0.039; 
Pyrene-fO  067;  Styrene— 1.90;  Toluene— 0.08. 

(2)  Waste  Holding  and  Handling: 

(A)  Teris  riust  store  the  hazardous  waste  incinerator  ash  as  described  in  its  RCRA  permit,  or 
continual  to  dispose  of  as  hazardous  all  hazardous  waste  incinerator  ash  generated,  untH 
the  verirtcation  testing  described  in  Paragraph  (3)(A)  and  (B),  as  appropriate,  is  completed 
and  valii  analyses  demonstrate  that  Condition  (3)  is  satisfied. 

(B)  Teris  (Jan  manage  and  dispose  the  stabilized  nonhazardous  incinerator  ash  according  to 
all  applicable  solid  waste  regulations  when  levels  of  constituents  measured  in  the  samples 
of  the  Stabilized  hazardous  waste  incinerator  ash  do  not  exceed  the  levels  set  forth  in 
Paragraph  (1)  for  two  consecutive  quarters. 

(C)  If  constituent  levels  in  a  sample  exceed  any  of  the  delisting  levels  set  in  Paragraph  (1), 
Teris  rnLst  retreat  the  batches  of  incinerator  waste  used  to  generate  the  representative 
sample  until  they  meet  the  levels  specified  in  Paragraph  1.  Teris  must  repeat  the  analyses 
of  the  treated  waste.  -  i.    ■•    . 

(D)  If  the  i  facility  has  not  treated  the  incinerator  ash  as  necessary  to  achieve  the  hmits  in 
Paragr^h  (1),  then  Teris  must  either  manage  and  dispose  the  waste  generated  under 
Subtitlefc  of  RCRA,  or  retreat  the  incinerator  ash  until  it  meets  the  requirements  specified 
in  Parairaph  (1).  ^       , 

(3)  Verifi(*tion  Testing  Requirements:  Teris  must  perform  sample  collection  and  analyses,  in- 
cludinglquality  control  procedures,  according  to  SW-846  methodologies. 

(A)  Verifidation  Testing:  At  quarteriy  intervals  for  one  year  after  the  EPA  grants  the  final  ex- 
clusion, Teris  must  do  the  following: 

(i)  Collecl  four  representative  composite  samples  of  roll-off  of  the  hazardous  waste  inciner- 
ator asli.  ,  .. 

(iD  Analyie  each  sample  for  all  constituents  listed  in  Paragraph  1.  All  samples  exceeding 
delisting  levels  in  Paragraph  1  will  be  retested.  Any  roll-off  exceeding  the  delisting  leve^ 
listed  irt  Paragraph  (1)  must  be  retreated  or  disposed  as  hazardous  waste  in  a  Subtitle  C 
landfill.!  ....       ..... 

(iii)  Withiii  sixty  (60)  days  after  this  exclusion  becomes  final,  Teris  will  report  initial  venficatiori 
analytical  test  data,  including  analytical  quality  control  information  for  the  first  thirty  (30) 
days  d  operation  after  this  exclusion  becomes  final  of  the  stabilized  incinerator  ash  treat- 
ment process  If  levels  of  constituents  measured  in  the  samples  of  the  stabilized  hazardous 
waste  hcinerator  ash  that  do  not  exceed  the  levels  set  forth  in  Paragraph  (1)  are  also  non- 
hazarcius  in  two  consecutive  quarters  after  the  first  thirty  (30)  days  of  operation  after  this 
exclusian,  Teris  can  manage  and  dispose  the  stabilized  nonhazardous  incinerator  ash  ac- 
cording to  all  applicable  solid  waste  regulations. 

(B)  Guar  eriy  Testing: 

(i)  Teris  nust  test  four  representative  composite  samples  of  the  stabilized  incinerator  ash  for 
all  constituents  listed  in  Paragraph  (1)  at  least  once  per  calendar  quarter. 
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Facility 


TABLE  1. -WASTE  EXCLUDED  FROM  NON-SPECIFIC  SOURCES-Contlnued 


Address 


Waste  description 


(ii)  Once  the  analytical  results  submitted  under  Paraaraoh  (3\(R\ii\  «h«u,  • ~ 

quarters  below  the  delistina  levok  in  Parl^rTL  /.?  t  •  ^'^'^°>^'>  ^"°*'  ♦^o  consecutive 
not  require  quarterly  teSng  After  tJeEPA^SJPv^^"^  "^^^  *^"  ^^"^^^  »^^'  ^  ^P^ 
quarterty  testing  ^'  ^'^^  "°*'*'®^  ^^"^  '"  *"^'"9.  the  company  may  end 

(1)  and  11  has  recerved  written  approval  to  do  so  from  the  EPA  Paragraph 

(5)  Data  Submrttals:  Teris  must  submit  the  infonnation  described  below  if  TPric  fa.ic  »«  o  ^ 

me  .nfom,a..on  contained  in  or  accompanying  this  docu^^mls^^e":  aSte  rd'^cS^^ 
^^ril^llr,i*ll,°^i''*^"*'''^  section(s)  of  this  document  for  which  I  cannot  personally  verifv  its 

If  any  of  this  infonnation  is  detemiined  by  the  EPA  in  its  sole  disrrPtion  m  h«  t<.,^^   ■ 
(6)  Reopener. 

10  days  of  first  possessing  or  being  made  aware  of  that  data  oeiegaie  within 

Lln^f^'o^  quarterty  or  annual  testing  of  the  waste  does  not  meet  the  delistina  reouire- 

This  iSSmVloS^oM  T"  "'^  '''''  *"  *"''"9-  '°  ^'  RegLTAdSator 
rr?  If  Toh!1^   .        ^       ^^^  °'  '"^*  possessing  or  being  made  aware  of  that  data 
(C)  If  Tens  fai  s  to  submit  the  infonnation  described  in  paragraphs  (5)   (6)(A)  or  f6UR»  or  if 

Stif  m^ST^?  '"  '"^""^  '^°"  ^"y  source,  the  ReSAdminSlTot^^'.^^ 
t^ppl  f»  a,Preliminary  determination  as  to  whether  the  reported  infonnation  rSjuTres 
l?f^nJnf"°"  '°  r'^I  ^""'^"  ^^'^  °^  ^  environment.  Further  Smry  S2 

hurShrdreVv'iTonrjr  •  °^  °^^^^  ^°^^^'^  -^- "— ^^  '^  ^^ 

^^iuirs^SliTe  E?!J"SfRl°'  ''?  ??^'*'  '^'"""^^^^  '^^^  »'^«  ^«P<'''^  '"'"""a^o"  re- 
ZlZi    ,T      .         ■  *^®  Regional  Administrator  or  his  delegate  will  notify  the  facilitv  in 

^  wnt  ng  of  the  actK>ns  the  Regional  Administrator  or  his  delega^believes  are  n^eSS  to 
protect  human  health  and  the  environment.  The  notice  shall  incTudVa  statement^S^ 
pos«l  action  and  a  statement  providing  the  facility  with  an  opportunity  to  pTSnt  intorS^ 
^on  as  to  why  the  proposed  the  EPA  action  is  not  necessarTlhe  faSiS  sS  havrTo 
f^lmTj"  '"''  °' '''  "^«'°"^'  ^^-"'^'Cator  or  his  deleg'^ates  nStt^sentluJh 
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Table  1,— Waste  Excluded 


Facility 


Address 


From. NON-SPECIFIC  Sources— Continued 


Waste  description 


(E)  Foliowini  i  the  receipt  of  information  from  the  facility  described  in  paragraph  (6)(D)  or  (if  no 
informatio  i  is  presented  under  paragraph  (6)(D))  the  initial  receipt  of  information  descnbed 
in  paragraphs  (5).  (6){A)  or  (6)(B),  the  Regional  Administrator  or  his  delegate  will  issue  a 
final  written  determination  describing  the  EPA  actions  that  are  necessary  to  protect  human  • 
health  or  the  environment.  Any  required  action  described  in  the  Regional  Administrator  «r 
his  delegates  determination  shall  become  effective  immediately,  unless  the  Regional  Ad- 
ministrator or  his  delegate  provides  othenwise. 

(7)  Notificatian  Requirements;  Teris  must  do  following  before  transporting  the  delisted  waste: 

(A)  Provide  a  one-time  written  notification  to  any  State  Regulatory  Agency  to  which  or 
through  which  it  will  transport  the  delisted  waste  described  above  for  disposal,  60  days  be- 
fore begirlning  such  activities. 

(B)  Update  the  one-time  written  notification  if  Teris  ships  the  delisted  wasie  into  a  different 
disposal  I  acility.  m 

(C)  Failure  lo  provide  this  notification  will  result  in  a  violation  of  the  delisting  .vanance  and  a 
possible  (evocation  of  the  decision. 


Table  2.— Waste  Excluded  From  Specific  Sources 


Facility 


Address 


Teris  LLC  El  Dorado,  AR 


calei  idar 


Stabilized 
per 

KOO1-K01 
K091, 
K169-K172 


Table  3— Waste  Excluded  From  Commeroia . 

Residues, 


Facility 


Address 


Teris  LLC  El  Dorado,  AR 


Waste  description 


I  lazardous  waste  incinerator  ash  (at  a  maximum  generation  of  30,000  cubic  yards 
^  lar  year)  bearing  some  or  all  of  the  following  EPA  Hazardous  Waste  Numbers: 
1   K013-K052  K06a-K062,  K064-K066.  K069,  K071,  K073,  K083-K088,  K090- 
K093^K118   K123-K126,  K131-K132,  K136.  K141-K145,  K147-K151,  K15^K161. 
■2  K1 74^1 80  generated  at  Teris.  Teris  must  implement  the  testing  program  de- 
scribed it  Table  1  Waste  Excluded  From  Non-Specific  Sources  for  the  petition  to  be  valid. 


Chemical  Products,  Off-Specification  Species,  Container 
And  Soil  Residues  Thereof 


Waste  description 


Stabilized  hazardous  waste  incinerator  ash  (at  a  maximum  generation  of  30.000  cubic  yards 
per  calendar  year)  bearing  some  or  all  of  the  following  EPA  Hazardous  Waste  Numbere: 
pS)?-PX)8  P010-P018,  P020-P024,  P026-P031,  P033-P034,  P036-P051.  P054,  P056- 
P060  P062-P064  P066-P078.  P081-P082,  P084-P085,  P087-P089,  P092-P099,  P101- 
P^'  S08-PII6;  P118-P123,  P127-P128.  P185.  P18&-P192,  P194,  P196-P199  P201- 
P205  ij001-U012  U014-U039,  U041-U053,  U055-U064,  U066-U099.  U101-U103, 
U105^d^38  U140^U174.  U176-U194,  U196-U197,  U200-U211,  U213-U223.  U225- 
U228  0234-U24O  U243-U244.  U246-U249.  U271.  U277-U280.  U328.  U353.  U359, 
U364-J367  U372^373,  U375-U379,  U381-U396.  U400-U404,  U407,  and  U40^U411 
generated  at  Teris.  Teris  must  implement  the  testing  program  described  in  Table  1.  Waste 
Exclud<  d  From  Non-Specific  Sources  Thereof  for  the  petition  to  be  valid. 
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(FR  Doc.  03-24120  Filed  9-22-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DOT  Docket  No.  NHTSA-03-16194] 

RIN  2127-AK)9 

Federal  Motor  Vehicle  Safety 
Standards;  Controls  and  Displays 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  mlemakine 
(NPRM).  ® 


SUMMARY:  In  this  dociunent,  we  propose 
to  update  and  expand  our  standard 
regulating  motor  vehicle  controls  and 
displays.  The  standard  requires,  among 
other  things,  that  certain  controls, 
telltales  and  indicators  be  identified  by 
specified  symbols  or  words.  The  NPRM 
proposes  to  require  the  mandatory  use 
of  symbols  for  the  identification  of  these 
controls,  telltales  and  indicators,  as  well 
as  for  additional  controls,  telltales  and 
indicators.  The  NPRM  also  proposes  to 
extend  the  standard's  display 
requirements  to  vehicles  with  a  Gross 
Vehicle  Weight  Rating  (GVWR)  greater 
than  10,000  pounds.  Finally,  the  NPRM 
proposes  to  update  the  standard's 
requirements  for  multi-function  controls 
and  displays,  to  make  the  requirements 
appropriate  for  advanced  systems. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensiu-e  that 
Docket  Management  receives  them  not 
later  than  November  24,  2003. 
ADDRESSES:  You  may  submit  your 
comments  [identified  by  the  DOT  DMS 
Docket  Number  cited  in  the  heading  of 
this  document]  by  any  of  the  following 
methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW..  Nassif  Building, 
Room  PL-401,  Washington,  DC.  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 


online  instructions  for  submitting 
comments. 

You  may  call  the  Docket  at  202-36fr- 
9324.  You  may  visit  the  Docket  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday 
except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  except  for  international 
harmonization  issues,  you  may  call  Ms 
Gayle  Dahymple,  Office  of  Crash 
Avoidance  Standards  at  (202)  366-5559. 
Her  FAX  number  is  (202)  493-2739. 

For  international  harmonization 
issues,  you  may  call  Mr.  Patrick  Boyd, 
Office  of  Crash  Avoidance  Standards  at 
(202)  366-6346.  His  FAX  number  is 
(202)  493-2739. 
For  legal  issues,  you  may  call  Ms. 

Dorothy  Nakama,  Office  of  the  Chief 

Counsel  at  (202)  366-2992.  Her  FAX 

nimiber  is  (202)  366-3820. 
You  may  send  mail  to  all  of  these 

officials  at  National  Highway  Traffic 

Safety  Administration,  400  Seventh  St., 

SW.,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

NHTSA  issued  the  original  version  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  101,  Controls  and  Displays  in 
1967  (32  FR  2408)  as  one  of  the  initi^ 
FMVSSs.  The  standard  applies  to 
passenger  cars,  multipurpose  passenger 
vehicles  (MPVs),  trucks,  and  buses.' 
The  purpose  of  the  original  standard    . 
was  to  assure  the  accessibility  and 
visibility  of  motor  vehicle  controls  and 
displays  under  all  lighting  conditions. 
The  standard  was  designed  to  reduce 
the  risk  of  safety  hazards  caused  by  the 
diversion  of  the  driver's  attention  from 
the  driving  task  to  locate  and  identify 
the  desired  control  or  display,  and  to 
ensiu-e  that  a  driver  wearing  a  safet>'  belt 
could  reach  controls  needed  to 
accomplish  the  driving  task. 

At  present,  FMVSS  101  specifies 
requirements  for  the  location  (S5.1), 
identification  (S5.2),  and  illumination 
(5.3)  of  various  controls  and  displays.  It 
specifies  that  those  controls  and 
displays  must  be  accessible  and  visible 
to  a  driver  properly  seated  wearing  his 
or  her  safety  belt.  Table  1, 
"Identification  and  Illumination  of 
Controls."  and  Table  2.  "Identification 
aiid  Illumination  of  Displays,"  indicate 
which  controls  and  displays  are  subject 
to  the  identification  requirements,  and 
how  they  are  to  be  identified,  colored, 
and  illuminated. 

n.  Issues  Raised  in  1996  NPRM  and 
1997  Final  Rule 

In  1996,  pursuant  to  a  March  4, 1995 
directive  entitled  "Regulatory 
Reinvention  Initiative"  from  the 
President  to  the  heads  of  departments 

'  The  requirements  of  the  current  Table  2, 
"Identification  and  Illustration  of  Displays  '  do  not 
apply  to  vehicles  of  10.000  pounds  or  more  GVWR. 
We  are  proposing  to  change  this.  See  section  V.B. 
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and  agencies,^  NHTSA  undertook  a 
review  of  its  regulations  and  directives. 
During  the  course  of  this  review,  we 
identified  regulations  that  could  be 
proposed  for  elimination  as  unnecessary 
or  for  revision  to  improve  their 
comprehensibility,  application,  or 
appropriateness. 

We  identified  FMVSS  101  as  one  of 
those  regulations  because  it  appeared  to 
be  a  candidate  either  for  elimination  or 
revision.  We  were  concerned  that  the 
Standard  might  be  imposing  a  needless 
regulatory  bimlen  on  the  public  by 
regulating  aspects  of  motor  vehicle 
design  that  were  beyond  what  was 
needed  to  assure  safety. 

To  explore  these  concerns  further,  the 
a^ncy  proposed  a  number  of  alternative 
ways  that  might  reduce  the  regulatory 
burden  of  this  standard.  Specifically,  in 
a  May  30, 1996  notice  of  proposed 
rulemaking  (61  FR  27039),  we  identified 
the  following  approaches  to  amending 
FMVSS  101:  (1)  Rescinding  the 
standard;  (2)  regulating  only  those 
controls  and  displays  whose  function  is 
related  to  motor  vehicle  safety,  and 
removing  outdated  provisions;  (3) 
regulating  only  those  controls  and 
displays  required  by  other  FMVSSs;  (4) 
consolidating  all  control  and  display 
requirements  into  FMVSS  101;  and  (5) 
permitting  the  use  of  International 
Standards  Organization  (ISO)  symbols 
on  some  or  all  controls  and  displays 
currently  required  to  be  identified.  We 
announced  that  if  we  decided  not  to 
rescind  FMVSS  101,  we  might  adopt 
one  or  more  of  the  other  proposals. 

The  public  comments  on  the  proposal 
indicated  that  the  current  requirements 
are  not  imposing  unnecessary  regulatory 
burdens.  None  of  the  commenters  utged 
rescission  of  the  standard.  Further,  there 
was  no  broad  consensus,  even  among 
the  vehicle  manufecturers,  in  support  of 
any  of  the  proposals. 

After  reviewing  the  public  comments, 
we  published  a  final  rule,  announcing 
that  we  had  decided  not  to  adopt  any  of 
the  proposals  (62  FR  32538;  Jime  16, 
1997).  We  nonetheless  amended  the 
standard  by  removing  outdated 
provisions. 

In  response  to  the  proposal  to  regulate 
only  those  controls  and  displays  whose 
function  is  "related  to  motor  vehicle 
safety,"  some  commenters  questioned 
our  suggestion  in  the  NPRM  that  some 
controls  and  displays  were  not  related 
to  safety.  In  the  final  rule,  we  did  not 


provide  guida  ace  on  which  controls  and 
displays  are  a :  are  not  safety  related.' 

As  to  our  pi  oposal  to  permit  the  use 
of  ISO  symbols  to  identify  some  or  all 
controls  and  displays  currently  required 
by  the  standatd  to  be  identified, 
commenters  ffom  the  motor  vehicle 
industry  generally  supported  that 
proposal.  Thfl]  American  Automobile 
Manufacturer^  Association  (AAMA) 
supported  use  of  the  ISO  symbols, 
noting  that  syjnbols  not  specified  in 
FMVSS  101  liave  been  used  in  U.S. 
vehicles  for  j^ars  and  that  the 
"motoring  piilic  has  been  educated  as 
to  the  meaning  of  these  symbols." 

On  the  othir  hand,  public  interest 
groups  raised  concerns  about  the  ISO 
symbols.  Thd Center  for  Auto  Safety 
(CAS)  urged  «is  not  to  permit  ISO 
symbols  becakise  of  potential  adverse 
safety  conseqjaences  if  a  driver  were 
uncertain  how  to  interpret  the  symbols. 
Commenters  opposed  to  using  ISO 
sjmabols  also;cited  several  past  NHTSA 
rulemakings,iespecially  several  on  the 
brake  standaids,  in  which  the  agency 
had  expressep  reluctance  to  permit  ISO 
symbols  whqse  meaning  it  did  not 
believe  to  be  intuitively  obvious,  i.e., 
immediately  (understandable  without 
the  necessity^  for  any  education  or 
memorizatiofi. 

In  the  respbnse  to  these  comments, 
we  expressed  our  commitment  to 
"exploring  tie  possibilities  of 
harmonizing  its  regulatory  requirements 
with  the  regi  ilatory  requirements  of 
other  nationi  i,  provided  that  such 
harmonizatii  »n  does  not  reduce  the 
safety  protec  tion  afforded  to  the 
American  pi  blic." 

in.  Concem  i  Underljring  This  Proposal 

Two  primi  iry  concerns  underlie  this 
proposal  to  i  ipdate  FMVSS  101. 

A.  Need  To ,  standardize  Identifying 
Symbols  for  Additional  Controls  and 
Displays 

First,  we  t  mtatively  conclude  that 
requiring  ve  licle  controls  and  displays 
to-be  consis'  ently  identified  by  means  of 
an  intematii  inally  recognized  set  of 
graphics  in  i  ill  vehicles  would  promote 
safety.  This  is  particularly  important  as 
the  controls  and  displays  in  vehicles 
increase  in  i  lumber  and  complexity. 

The  consi  stent  use  in  all  new  motor 
vehicles  of  a  single  symbol  for  each 
function  would  increase  the  recognition 


2  The  initiative  was  intended  in  part  to  eliminate 
duplicative  and  unnecessary  agency  rules  and 
regulations  in  addition  to  streamlining-^xisting 
r^ulations  that  remain  useful  and  relevant. 
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c  perate  the  desired  control  or  display. 

controls  and  displays  are  related 


of  that  function  among  all  drivers. 
Moreover,  the  internationally 
recognized  symbols  are  independent  of 
any  particular  language.  In  addition, 
using  an  established  set  of  symbols  also 
used  in  other  areas  enhances  their 
recognition. 

The  foregoing  considerations  have  led 
us  to  propose  the  use  of  a  graphic 
symbol  set  established  by  the 
International  Standards  Organization 
(ISO)  specifically  for  controls  and 
displays  in  motor  vehicles,  ISO 
2575:2000.  The  ISO  symbol  set  has 
existed  for  many  years.  The  great 
majority  of  vehicles  manufactured  for 
sale  in  the  U.S.  already  use  many  of 
these  symbols.  As  a  result,  U.S.  drivers 
have  become  familiar  with  many  of 
them  through  exposure  in  their  current 
vehicles. 

We  believe  that,  for  all  vehicles  sold 
today,  the  vehicle  owner's  manual  lists 
the  symbols  used  in  the  vehicle  and 
explains  their  meanings.  To  test  this 
belief,  NHTSA  staff  randomly  selected 
owner's  manuals  for  12  different 
vehicles.  All  of  the  vehicles  used  some 
ISO  symbols.  In  all  cases,  the  manuals 
provided  complete  explanations  of  all 
symbols  used  in  the  vehicle,  including 
their  definition  and  the  function  or 
condition  they  represented.  Therefore, 
an  explicit  requirement  that 
manufacturers  list  such  information  in 
their  vehicles'  Owners'  manuals  appears 
imnecessary. 

We  recognize  that  some  vehicle 
functions  are  easily  represented  by  a 
symbol,  such  as  the  horn,  while  others 
may  be  more  difficult  to  convey 
graphically.  Nonetheless,  the  consistent 
and  widespread  use  of  even  the  less 
intuitive  symbols  generates 
understanding  of  their  meanings. 

We  note  that  an  SAE  report  from  the 
early  1980s,  "Investigation  Into  the 
Identification  and  Interpretation  of 
Automotive  Indicators  and  Controls," 
showed  that  U.S.  drivers  generally 
failed  to  recognize  the  ISO  brake 
malfimction  symbol,  a  graphic 
representation  of  a  brake  drmn  and 
shoes  with  an  exclamation  point  in  the 
center.  In  general,  the  word  "BRAKE" 
better  commimicated  a  brake 
malfunction.  In  the  twenty-plus  years 
since  that  report,  many  manufacturers 
have  used  the  ISO  symbols  for  parking 
brake,  brake  lining  wear,  ABS,  and 
brake  malfimction  in  U.S.  vehicles 
(accompanied  by  the  English  word, 
where  required),  so  that  U.S.  drivers  are 
much  more  exposed  to  the  graphic  of 
the  brake  drum  and  shoes  than  they 
were  in  the  past.  We  believe  that  the 
proposed  five-year  phase-in  of  the  ISO 
brake  symbol  proposed  here,  during 
which  the  word  "BRAKE"  must  appear 
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in  combination  with  the  ISO  brake 
'  malfunction  symbol,  would  contribute 
toward  all  drivers  learning  the  meaning 
of  the  symbol. 

We  also  note  that,  nearly  20  years  ago, 
the  agency  stated  that  it  agreed  with  the 
idea  that  "too  many  symbols"  would 
not  be  in  the  interest  of  motor  vehicle 
safety.4  However,  we  believe  today,  the 
issue  is  not  so  much  the  number  of 
symbols  or  other  identifiers,  but  the 
number  of  controls,  telltales  and 
indicators.  In  today's  increasingly 
sophisticated  vehicles,  the  number  of 
controls,  telltales  and  indicators  is 
steadily  increasing.  These  items  must  be 
identified  in  some  fashion. 

The  function  of  FMVSS  101  is  not  to 
limit  or  regulate  the  number  of  controls, 
telltales  and  indicators  in  vehicles; 
instead,  its  function  is  to  ensure  that 
when  a  regulated  control,  telltale,  or 
indicator  exists  in  the  vehicle,  proper 
identification  is  provided.  Whether  that 
identification  is  a  word,  an  abbreviation, 
or  a  graphic,  it  is  a  means  of 
representing  a  specific  vehicle  function 
or  condition.  We  tentatively  conclude 
that,  in  response  to  the  increase  in  the 
number  of  controls  in  vehicles,  it  would 
be  desirable  to  require  each  control  to  be 
labeled  with  the  same  symbol  in  every 
vehicle  in  order  to  minimize  driver 
confusion  and  distraction.  After  a 
period  of  learning,  symbols  would  be 
generally  recognized  as  to  the  function 
or  condition  they  represent. 

B.  Need  To  Modify  Identification 
Requirements  for  Multi-function 
Controls  With  Remote  Displays 

Second,  we  tentatively  conclude  that 
there  is  a  need  to  amend  FMVSS  101  in 
response  to  the  development  and 
increased  use  of  multi-function  controls 
linked  to  a  display  screen  remote  from 
the  control  itself  to  convey  information 
to  drivers  about  the  status  of  multiple 
vehicle  systems  and  means  of 
controlling  those  systems.  We  believe 
that  FMVSS  101  "s  current  requirement 
that  the  identification  for  controls  "be 
placed  on  or  adjacent  to  the  control" 
restricts  the  design  of  these  types  of 
systems  unnecessarily.  Accordingly,  we 
are  proposing  an  amendment  to 
accommodate  those  systems. 
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Transportation)  in  the  late  1990s  about 
Canada's  controls  and  displays 
standard,  i.e.,  Canadian  Motor  Vehicle 
Safety  Standard  101.  The  joint  goal  of 
NHTSA  and  Transport  Canada  in  these 
talks  was  to  revise  their  respective 
standards  so  that,  subject  to  the 
overriding  concern  of  ensuring  that  they 
continue  to  provide  at  least  the  same 
level  of  motor  vehicle  safety,  they  are 
better  organized,  easier  to  understand, 
and  consistent  with  the  positions  of  the 
U.S..  Canada,  and  European  standards 
organizations.  This  notice  of  proposed 
rulemaking  is  based  in  part  on  that 
collaboration. 


IV.  Harmonizing  With  Canadian  and 
Intemational  Standards 

A.  Working  With  Canada 

Implementing  its  commitment  to 
explore  the  intemational  harmonization 
of  FMVSS  101,  NHTSA  talked  with 
Transport  Canada  (Canada's  counterpart 
to  the  U.S.  Department  of 


"49  FR  30191-92;  July  27, 1984. 


B.  Working  With  the  World  Forum  for 
Harmonization  of  Vehicle  Regulations 
of  the  United  Nations/Economic 
Commission  for  Europe 

The  United  States  and  Canada  have 
also  informally  discussed  earlier  drafts 
of  the  proposed  FMVSS  101  and  the 
possibility  of  its  being  considered  for 
adoption  by  other  countries 
participating  in  the  United  Nations/ 
Economic  Commission  for  Europe 
World  Fonmi  for  Harmonization  of 
Vehicle  Regulations  (also  know  as 
Working  Party  29).  Working  Party  29 
administers  two  agreements  dealing 
with  the  establishment  and 
harmonization  of  technical  motor 
vehicle  safety  regulations:  a  1958 
Agreement  called  the  "Agreement 
concerning  the  adoption  of  uniform 
technical  prescriptions  for  wheeled 
vehicles,  equipment  and  parts  which 
can  be  fitted  and/or  be  used  on  wheeled 
vehicles  and  the  conditions  for 
reciprocal  recognition  of  approvals 
granted  on  the  basis  of  these 
prescriptions"  and  a  1998  Agreement 
known  as  the  1998  Global  Agreement. 
The  1998  Global  Agreement  provides  for 
the  establishment  of  global  technical 
regulations  regarding  the  safety, 
emissions,  energy  conservation  and 
theft  prevention  of  wheeled  vehicles, 
equipment  and  parts.  The  Agreement 
contains  procedures  for  establishing 
global  technical  regulations  by  either 
harmonizing  existing  regulations  or 
developing  new  ones. 

On  July  18,  2000,  in  anticipation  of 
the  1998  Global  Agreement's  entry  into 
force,  NHTSA  published  a  request  for 
public  comments  on  the  agency's  list  of 
preliminary  recommendations  of 
standards  or  aspects  of  standards  for 
consideration  by  the  Contracting  Parties 
to  the  Agreement  in  prioritizing  the 
development  and  establishment  of 
global  technical  regulations  under  the 
Agreement  (65  FR  44565).  In  the  notice, 
t|ie  agency  said  that  it  believed  that  the 
recommendations  would  serve  the 
interest  of  improving  motor  vehicle 


safety  in  the  U.S.  It  also  said  it  would 
help  carry  out  the  1998  Global 
Agreement's  goal  of  continuously 
improving  and  seeking  high  levels  of 
safety  around  the  worid.  In  turn, 
accomplishing  that  goal  would  promote 
the  development  of  new  and/or  better 
U.S.  standards,  thus  leveraging  the 
available  NHTSA  resources  for  such 
development. 

One  of  NHTSA's  preliminary 
recommendations  in  the  notice 
•    concerned  controls  and  displays: 

Controls  and  displays:  No  ECE  regulaUon 
exists  on  this  subject.  Further,  the  European 
Union  (EU)  directive  on  this  subject  lacks 
many  of  the  location  and  illumination 
requirements  of  the  U.S.  standard  (FMVSS 
No.101)  and  concenti^tes  mainly  on  symbols. 
VVP.29  is  interested  in  developing  an  ECE 
regulation  on  controls  and  displays  and  has 
asked  the  U.S.  and  Canada  to  develop  a  draft 
harmonized  standard  that  will  incorporate 
confrol  and  display  requirements  currently  in 
standards  of  other  countries.  The  draft  will 
include  requirements  regarding  visibihty, 
illumination  and  location  of  controls  and      - 
displays,  and  will  specify  many  standardized 
ISO  symbols  as  mandatory  or  optional. 

After  reviewing  the  public  comments, 
we  published  a  document  on  January 
18,  2001  (66  FR  4893)  (DOT  Docket  No 
NHTSA-Oa-7638;  Notice  2)  setting  forth 
the  recommendations  the  agency  would 
make  to  WP.29.  We  submitted  those 
recommendations  at  the  March  2001 
meeting  of  WP.29  in  Geneva.  WP.29 
considered  our  recommendations  and 
those  of  other  Contracting  Parties  and  in 
March  2002  adopted  a  work  program  of 
initial  priorities  under  the  1998  Global 
A.greement,  including  controls  and 
displays. 

V.  Notice  of  Proposed  Rulemaking  ■ 

A.  Proposed  New  Definitions 

In  S4,  Definitions,  we  propose  the 
following  new  or  amended  definitions: 
1.  "Adjacent"— At  present,  the  term 
"adjacent"  appears  in  FMVSS  101 's 
"Identification  "  section  at  S5.2.1(a) 
"The  identification  appears  on  or 
adjacent  to  the  control"  and  at  S5.2.3: 
"The  identification  required  or 
permitted  by  this  section  shall  be  placed 
on  or  adjacent  to  the  display  that  it 
identifies."  The  word  "adjacent"  is  not 
presently  defined  in  FMVSS  101.  As 
will  be  explained  more  fully  below,  the 
term  "adjacent"  has  resulted  in  several 
requests  for  interpretation  of  what 
"adjacent"  means  for  controls  that  are 
identified  by  images  that  appear  on  a 
digital  display  screen.  We  propose  to 
clarify  "adjacent"  with  the  following 
definition:  "Adjacent,  with  respect  to  a 
symbol  identifying  a  control,  telltale  or 
indicator,  means:  (a)  the  symbol  is  in 
close  proximity  to  the  control,  telltale  or 
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indicator;  and  (b)  no  other  control, 
telltale,  indicator,  identifying  symbol  or 
source  of  illumination  appears  between 
the  identifying  symbol  and  the  telltale, 
indicator,  or  control  that  the  symbol 
identifies."  This  would  put  into 
regulatory  form  the  definition  of  the 
term  "adjacent"  that  we  have  used  in 
FMVSS  101  interpretation  letters  such 
as  the  Jime  8,  2000  letter  to  an 
imidentified  company,  and  the  February 
27.  2001  letter  to  Mazda  North 
American  Operations. 

2.  "Common  space" — This  term, 
which  is  used  but  not  defined  in 
FMVSS  101,  would  be  defined  as  "an 
area  on  which  more  than  one  telltale, 
indicator,  identifier  or  other  message 
may  be  displayed,  but  not 
simultaneously."  This  definition  is 
intended  to  address  designs  in  which  a 
"common  space"  is  used  to  display 
more  than  one  warning,  message  or 
identification,  but  not  simultaneously. 
The  "common  space"  is  a  space-saving 

3.  "Control"— At  present,  FMVSS  101 
regulates  both  hand-operated  controls 
and  foot-operated  controls.  The 
Standard  requires  that  certain  foot- 
operated  controls,  i.e.,  those  for  service 
brake,  accelerator,  clutch,  high  beam, 
windshield  washer  and  windshield 
wiper,  must  be  operable  by  the  driver. 
We  propose  to  limit  the  term  "control," 
and  thus  FMVSS  101  itself,  to  hand- 
operated  controls.  We  are  doing  so  for 
two  reasons.  First,  we  are  unaware  of 
any  current  vehicles  whose  high  beam, 
or  windshield  washer  or  wiper  controls 
are  foot-operated.  Second,  there  is  no 
need,  as  a  practical  matter,  to  include  a 
requirement  that  service  brakes, 
accelerators,  and  clutches  be  operable 
by  the  driver. 

4.  "Indicator" — We  propose  to  use 
this  new  term  to  replace  the  term 
"gauge"  because  "gauge"  connotes  an 
analog  display  whereas  "indicator"  does 
not.  We  propose  to  define  "indicator"  as 
"a  device  that  shows  the  magnitude  of 
physical  characteristics  that  the 
instrument  is  designed  to  sense." 

5.  "Multi-function  control"  and 
"multi-task  display."  We  propose  two 
new  definitions  to  address  the  use  of 
controls  that  select  several  different 
vehicle  functions  and  that  display 
information  about  those  functions  on  a 
display  that  is  remote  from  the  control. 
A  multi-function  control  is  "a  control 
through  which  the  driver  may  select, 
and  affect  the  operation  of,  more  than 
one  vehicle  function."  A  multi-task 
display  is  "a  display  on  which  more 
than  one  message  can  be  shown 
simultaneously."  These  controls  and 
displays  are  discussed  in  Section  V.I. 
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6.  "Telltale  " — We  propose  to  redefine 
"telltale"  as  i  a  "optical  signal  that, 
when  illuminated,  indicates  the 
actuation  of  a  device,  a  correct  or 
improper  fun  ctioning  or  condition,  or  a 
failure  to  fun  :tion."  It  is  NHTSA's  belief 
that  this  proj  osed  definition  is  more 
specific  and  1  ess  broad  than  the  present 
definition. 


B.  Applicatic  n 
(10,000  lb)  oi 
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requirements 
proposing  to 
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At  present,  FMVSS  101  at  S5  excludes 
vehicles  of  4;  536  kg  (10.000  lb)  or 

k^ehicle  weight  rating  from 
illumination,  and  color 
for  displays.  We  are 
remove  the  exclusion,  and 
to  make  the  standard's  display 
requirements  applicable  to  medium  and 
heavy  vehicl  js.  Our  rationale  to  include 
these  vehicle  s  is  that  it  would  meet  the 
need  for  safely  to  ensure  that  drivers  of 
medivun  and  heavy  vehicles  are  able  to 
see  and  iden  ify  their  displays  as  easily 
as  do  drivers  of  light  vehicles. 

C.  Location  t  if  Controls 


in  the  section  on 
ve  propose  to  require  that 
isted  in  the  standard  must 
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a  crash  protection  system 
'MVSS  208.  Occupant 
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essential  to  the  driving  task 

windshield  wiping  and 
also  controls  such  as  the 
conditioning  and  heating  control  and 
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AtS5.1.1, 
"Location," 
the  controls 
be  located  s(  i 
of  the 
restrained 
pursuant  to 
Crash 
controls 
(i.e.,  turn  si 
washing), 
air 
fan  control. 

D.  Labeling  Requirement  for  Ring-Type 
Horn  Actua  ors. 

We  propose  at  S5.2.1  that  the 
standard  ex  :lude  only  horns  actuated  by 
lanyards  fro  tn  the  requirement  for 
identifying  lom  actuators.  This  would 
remove  a  cv  rrent  exclusion  for  ring-type 
horn  actuat  )rs.  We  are  unaware  of  any 
vehicles  th{  t  use  ring-type  horn 
controls.  H<  wever.  we  believe  that  with 
the  current  interest  in  styling  vehicles  to 
resemble  ea  rlier  models  we  may  again 
see  ring-typ  e  horn  controls  in  sonie 
vehicles. 5  £  ince  the  majority  of  current 
drivers  woi  ild  not  be  familiar  with  the 
use  of  this  1  ype  of  horn  control,  it 
should  be  labeled,  if  possible.  We  seek 
comment  oh  whether  this  type  of  horn 
actuator  is  ised  in  vehicles  currently  in 
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lonstructed  so  that  no  components  or 
i  icluding  horn  actuating  mechanisms 
hard  vare,  can  catch  the  driver's  clothing 
dm  ing  normal  driving  maneuvers. 


production,  or  planned  for  production. 
If  ring-type  horn  actuators  are  used,  in 
what  types  of  vehicles  are  they  found, 
and  is  there  a  means  hy  which  they  can 
be  labeled? 

E.  Visibility  Requirements  Under 
"Daylight  and  Nighttime"  Conditions 

At  S5. 3. 2.1,  we  propose  to  specify  that 
means  be  provided  "for  illuminating  the 
indicators,  identifications  of  indicators, 
and  identifications  of  hand-operated 
controls  listed  in  Table  1  sufficiently  to 
make  them  visible  to  the  driver  tmder 
daylight  and  nighttime  driving 
conditions."  At  S5.3.3,  we  propose  to 
specify  that  means  be  provided  for 
illuminating  telltales  and  their 
identification  sufficiently  to  make  them 
visible  to  the  driver  "under  daylight  and 
nighttime  driving  conditions."  The 
present  language  at  S.5.3.3{a)  states  that 
means  shall  be  provided  for  making 
controls,  gauges,  and  their  identification 
of  those  items  "visible  to  the  driver 
under  all  driving  conditions."  The 
narrower  "visible  *   *   *  under  daylight 
and  nighttime  conditions"  language  is 
proposed  because  under  some  extreme 
lighting  conditions  (e.g.  driving  directly 
into  a  simrise  or  sxmset),  it  is  virtually 
impossible  to  make  illuminated  symbols 
(even  after  adjusting  the  level  of 
illumination)  or  non-illuminated 
symbols  be  visible  to  the  driver.  NHTSA 
believes  that,  for  the  most  part,  the 
instances  in  which  the  driver  cannot  see 
symbols  are  of  short  duration,  and 
therefore  would  not  cause  a  safety 
problem  if  the  telltales  and/or  their 
identifiers  were  not  "visible"  to  the 
driver  during  that  short  time  period. 

F.  Proposed  New  Tables 

In  the  ciuxent  standard.  Table  1  lists 
controls,  the  sjmabols  and/or  words  to 
identify  them,  and  whether  illumination 
is  required,  while  Table  2  lists  displays, 
the  sjonbols  and/or  words  to  identify 
them,  the  required  color,  and  whether 
illimiination  is  required. 

The  proposed  revised  standard  would 
have  two  tables,  each  of  which  would 
include  both  controls  and  displays. 

Table  1  would  specify  symbols,  color 
requirements  and  whether  illumination 
is  required  for  controls,  telltales,  and 
indicators  for  which  we  are  proposing 
illumination  or  color  requirements. 
These  proposed  requirements  reflect 
requirements  already  in  FMVSS  101, 
CMVSS  101,  ECE  78/316,  or  are 
proposed  in  the  draft  GTR  on  "Hand 
controls,  tell-tales,  and  indicators." 

Table  2  would  specify  symbols  for 
controls,  telltales,  and  indicators  other 
than  those  listed  in  proposed  Table  1. 
No  color  or  illumination  requirements 
are  specified  in  this  table. 
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We  believe  that  the  new,  proposed 
tables  would  simphfy  a  search  for  a 
symbol  and  show  when  a  symbol  is 
used  for  several  different  displays 
(control,  indicator,  or  telltale}.  The 
symbols  in  the  proposed  tables  are 
essentially  identical  to  the  ISO  symbols. 

1.  Table  1.  As  indicated  above,  the 
proposed  Table  1  lists  controls,  telltales, 
and  indicators  for  which  we  are 
proposing  an  illumination  or  color 
requirement.  Column  1  of  the  table 
names  the^ontrol,  teUtale  or  indicator, 
column  2  specifies  the  required  symbol, 
column  3  indicates  whether  the  item  is 
a  control,  telltale,  indicator,  or  some 
combination  of  control,  telltale,  or 
indicator,  column  4  states  whether 
illumination  is  required  for  that  item, 
and  column  5  specifies  the  required 
color,  if  any.  All  controls,  telltales,  and 
indicators  that  had  an  illumination  or 
color  requirement  in  the  present  Tables 
1  and  2  are  proposed  to  be  included  in 
new  Table  1. 

a.  Items  in  Proposed  Table  1  Not  in 
the  Current  Tables.  The  following  items 
are  proposed  to  be  included  in  the  new 
Table  1.  but  do  not  appear  in  either  of 
the  current  FMVSS  101  tables:  (1)  The 
controls  and  telltales  for  front  and  rear 
fog  lamps  and  parking  lamps;  (2)  the 
telltale  concerning  air  bag  malfunction 
required  by  FMVSS  208;  and  (3)  the 
engine  on-board  diagnostics  teUtale 
required  by  emissions  standards. 

b.  Air  Bag  Malfunction  Telltale.  While 
FMVSS  208  requires  a  telltale 
concerning  air  bag  malfunction,  the 
identification  is  not  specified.  This  has 
resulted  in  manufactiu-ers  using 
different  identifications,  e.g.,  "SRS"  or 
"INFL  REST".  We  pn-opose  to  require 
the  ISO  symbol  for  air  bag  malfunction 
to  make  the  display  uniform  in  all 
vehicles. 

c.  Malfunction  of  Trailer  ABS  Telltale. 
Table  1  includes  a  telltale  indicating  a 
malfunction  of  trailer  antilock  brake 
system  (ABS).  We  note  that  the  symbol 
for  the  telltale  is  not  identical  to  the  ISO 
symbol.  The  ISO  specifies  a  symbol  that 
indicates  which  trailer,  in  a  rig  hauling 
multiple  trailers,  is  experiencing  the 
problem.  To  our  knowledge,  no  current 
vehicle  has  this  sensing  capability. 
FMVSS  121,  Air  Brake  Systems,  requires 
tractor  and  trailer  ABS  malfunctions  to 
be  identified  separately.  However,  only 
one  telltale  is  required  for  trailer  ABS 
malfunctions,  regardless  of  the  number 
of  trailers.  The  ABS  malfunction 
telltales  proposed  in  Table  1,  if  adopted, 
would  permit  compliance  with  braking 
standards.  The  ISO  symbol,  which 
includes  numbered  trailers,  on  the  other 
hand,  represents  a  capability  not 
required  by  any  country's  safety 
standard,  and  therefore  would  require 


more  than  is  necessary  for  compliance 
with  braking  standards.  We  believe  that 
manufacturers  currently  do  not  plan  to 
use  that  symbol  because  standard 
tractor/trailer  wiring  systems  have  too 
few  lines  to  make  it  possible  to 
commimicate  information  indicating 
which  trailer  is  experiencing  the 
problem. 

d.  Required  Use  of  Symbols  and  Word 
Identifiers  for  Brake  Telltales. 

FMVSS  iOl  currently  specifies  that 
for  controls  and  displays  for  which  a 
symbol  is  shown  in  the  standard's 
tables,  the  control  or  display  must  be 
identified  by  either  that  symbol  or  by 
the  word  or  abbreviation  shown  in  the 
tables.  The  standard  requires  some 
items,  including  the  brake  system 
malfunction  telltales  required  by 
FMVSS  105  and  135,  to  be  idenUfied  by 
words. 

hi  proposed  Table  1 ,  identifying 
words  or  abbreviations  have  been 
eliminated  for  all  telltales,  except  for  the 
brake  system  malfunction  telltales 
regulated  by  FMVSS  105  and  135.  for 
which  the  word  "BRAKE"  is 
incorporated  into  the  symbols.  We  are 
proposing  to  require  the  word 
"BRAKE  ",  in  addition  to  the  ISO 
symbol,  for  these  telltales  to  aid 
consumers  in  correctly  interpreting  the 
meaning  of  the  brake  symbols  during  a 
five-year  learning  period. 

The  requirements  for  the  word 
"BRAKE"  would  end  after  the  five  year 
period.  We  believe  that  five  years  is 
enough  time  to  enable  the  American 
public  to  learn  the  meaning  of  the 
symbols.  We  seek  public  comment  on 
the  length  of  this  period. 

We  believe  that  requiring  the  use  of  a 
standardized  set  of  symbok  would 
promote  safety  by  making  the  manner  of 
identification  of  controls,  telltales  and 
indicators  uniform  across  the  fleet, 
thereby  reducing  driver  distraction.  It 
also  harmonizes  U.S.  requirements  and 
symbol  usage  with  Canadian  and  UN/ 
ECE  standards. 

e.  Air  Bag  Deactivated  Telltale.  The 
advanced  air  bag  requirements  of 
FMVSS  208  include,  for  vehicles  that 
have  automatic  suppression  features,  a 
requirement  for  a  telltale  that  indicates 
whether  the  passenger  air  bag  is 
deactivated.  See  S19.2.2.  Among  other 
things,  the  telltale  must  have  tb*^ 
identifying  words  "PASSENGF  >  AIR 
BAG  OFF"  or  "PASS  AIR  BAG  OFF"  on 
the  telltale  or  within  25  mm  (1.0  in)  of 
the  telltale.  The  advanced  air  bag 
requirements  are  being  phased  in  on  a 
mandatory  basis  beginning  September  1 , 
2003.  We  have  decided  not  to  propose 
any  change  in  FMVSS  208's 
requirements  for  this  telltale  at  this 
time,  i.e.,  it  will  continue  to  be  required 


to  have  the  identifying  words 
"PASSENGER  AIR  BAG  OFF  "  or  "PASS 
AIR  BAG  OFF"  on  the  telltale  or  within 
25  mm  ( 1 .0  in)  of  the  telltale. 

f.  Speedometer  As  with  the  existing 
version  of  FMVSS  101,  a  vehicle's 
speedometer  would  be  required  to  be 
identified  with  "MPH,  or  MPH  and  km/ 
h".  The  intent  is  to  require  speedometer 
display  in  MPH,  and  to  allow  the 
addition  of  km/h  at  the  option  of  the 
manufacturer.  This  differs  from  the 
requiren^ents  of  many  other  countries. 
However,  as  we  explained  in  a  final  rule 
pubHshed  in  the  Federal  Register  on 
May  15,  2C00  (65  FR  30915), 
speedometers  graduated  in  km/h  only 
would  be  useless  for  drivers  in  the  U.S., 
where  speed  limits  are  communicated 
in  MPH  alone. 

2.  Proposed  Table  2.  As  discussed 
earlier,  proposed  Table  2  specifies 
symbols  for  the  controls,  indicators  and 
telltales  that  are  not  listed  in  Table  1. 
Proposefd  Table  2  items  have  no 
illumination,  location,  or  color 
requirements.  A  vehicle  containing  an 
item  listed  in  either  proposed  Table  1  or 
Table  2  would  be  required  to  use  the 
symbol  listed  for  the  item,  regardless  of 
the  vehicle's  weight  class. 

G.  Objectivity 

Comments  are  requested  on 
increasing  the  objectivity,  and  thus  the 
enforceability,  of  the  performance 
requirements  proposed  in  this 
document.  For  example,  is  there  an 
appropriate  way  to  increase  the 
objectivity  of  the  proposed  requirement 
that  "Any  indicator  or  telltale  not  listed 
in  Table  1  and  any  identification  of  that 
indicator  or  telltale  must  not  be  a  color 
that  masks  the  driver's  ability  to 
recognize  any  telltale,  control,  or 
indicator  listed  in  Table  1"  (Proposed 
S5.4.2)?  What  colors  mask  the  specified 
colors  in  the  tables,  and  under  what 
circumstances,  i.e.,  is  masking  partly  a 
function  of  the  distance  between  two  of 
these  items  and  the  relative  brightness 
of  the  two  items? 

H.  Common  Space  for  Displaying 
Multiple  Messages 

FMVSS  101  currently  specifies  that  a 
common  space  may  be  used  to  display 
messages  from  any  sources,  subject  to 
several  requirements.  One  of  the 
requirements  is  that  the  telltales  for  the 
brake,  high  beam,  tiun  signal,  and  safety 
belt  may  not  be  shown  in  the  conunon 
space.  These  telltales  are  of  particular 
safety  significance.  This  requirement 
ensures  that  these  teUtales,  if  activated, 
are  always  visible  to  the  driver. 

We  are  proposing  to  modify  this 
requirement  in  a  way  that  will  provide 
increased  flexibilitv.  Under  our 
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proposal,  an  expanded  list  of  telltales  of 
particiilar  safety  significance — ^the 
telltales  for  any  hiaks  system 
malfunction,  the  air  bag  malfunction, 
the  side  air  bag  malfunction,  low  tire 
pressure,  passenger  air  bag  off,  high 
beam,  turn  signal,  and  seat  belt — could 
be  in  a  common  space  but  not  with  any 
other  of  these  telltales.  If  one  of  these 
telltales  were  activated,  it  would  be 
required  to  displace  any  other  symbol  or 
message  in  that  common  space  while 
the  underlying  condition  that  caused  ' 
the  telltale's  activation  exists.  This 
modified  requirement  would  continue 
to  ensure  that  these  telltales,  if 
activated,  would  always  be  visible  to  the 
driver. 

/.  Identification  of  Multi-Function 
Controls 

Over  the  past  several  yeare,  we  have 
addressed  several  requests  for 
interpretation  asking  how  FMVSS  101 's 
requirements  for  identifying  controls 
apply  to  advanced  design  concepts  that 
use  one  control  to  access  many  vehicle 
functions,  with  the  control's  functions 
displayed  on  a  screen  remote  from  the 
control.  These  interpretations  include  a 
June  8,  2000  interpretation  to  a 
manufocturer  whose  identity  is 
confidential,  a  February  28,  2001 
interpretation  to  Mazda,  and  a  January 
10,  2002  interpretation  to  Porsche. 

In  interpreting  FMVSS  101  over  the 
years,  we  have  sought  to  interpret  it  in 
a  broad  manner  in  light  of  new 
technology.  As  we  explained  in  our 
letter  to  Porsche,  however,  there  is  a 
limit  to  how  much  we  can  do  by 
interpretation  as  opposed  to  conducting 
rulemaking  to  facilitate  the  use  of  new 
technology. 

We  believe  that  FMVSS  101 's  current 
requirement  that  the  identification  for 
controls  "be  placed  on  or  adjacent  to  the 
control"  has  a  particular  potential  to 
restrict  the  use  of  advanced  design 
concepts.  The  system  that  Porsche  asked 
about  included  a  "combination  multi- 
function switch/rotary  dial,"  similar  to 
a  joystick,  located  on  the  center  console 
between  the  driver's  seat  and  the  front 
passenger  seat,  and  a  small  display 
screen  on  the  dashboard.  The  display 
screen  provided  the  identification  for 
the  various  functions  of  the  dial,  which 
changed  as  different  functions  were 
selected.  Thus,  the  dial  needed  to  be 
operated  in  conjunction  with  the 
display  screen.  As  we  explained  in  oiu- 
letter  to  Porsche,  however,  the  dial  [i.e., 
the  control)  and  the  related  display 
(which  provided  the  identification  for 
functions  of  the  control)  could  not  be 
considered  to  be  "adjacent"  to  each 
other,  given  the  distance  between  them. 


We  have  teritatively  concluded  that 
FMVSS  101  is]  unnecessarily  design 
restrictive  wit|i  respect  to  multi- 
function contils  that  use  remote 
displays  to  identify  the  various 
functions  of  tae  controls,  such  as 
Porsche's  conjrol.  As  we  noted  in  biu- 
letter  to  Porscjie,  the  use  of  this  type  of 
system  may  bi  intuitive  to  persons  who 
are  familiar  with  computers  and/or 
video  games,  since  use  of  the  multi- 
function switdh/rotary  dial  is  analogous 
to  the  use  of  a  computer  mouse  or  video 
game  controller.  Also,  for  reasons  of 
ergonomics,  there  may  be  advantages  to 
separating  the  control  and  the  display. 
In  the  case  of  the  system  identified  by 
Porsche,  the  dontrol  between  the  driver 
seat  and  front  passenger  seat  is  easily 
reached  by  thp  driver  without  having  to 
lean  forward,  land  the  location  of  the 
display  on  th*  instrument  panel  enables 
the  driver  to  ^ee  the  identification  for 
the  multi-funttion  system  without 
having  to  loot  down  to  the  console, 
away  from  the  road. 

On  Novemier  23,  2001,  the  agency 
received  a  pe^tion  for  rulemakkig  from 
the  Alliance  of  Automobile 
Manufactureifs  (the  Alliance)  to 
eliminate  the  adjacency  requirement 
from  the  cunfent  49  CFR  571.101, 
Section  S5.2.1(a).  The  agency  granted 
the  petition  a  nd  is  taking  up  the  issue 
in  this  rulem  iking.  The  Alliance 
contends  tha  the  current  language  of 
S5.2.1(a)"*    '  *  has  become  an 
inadvertent  c  esign  restriction  on 
technologica  ly  advanced  vehicle 
control  and  display  systems.  The 
Alliance  beliteves  that  such  an 
amendment  is  needed  to  facilitate  the 
introductionlof  advanced  vehicle 
control  and  display  systems  that  can 
enhance  veh  de  safety  by  reducing  the 
need  for  a  dr  iver  to  take  his  or  her  eyes 
of  (sic)  the  r<  adway  to  operate  multiple 
vehicle  cont  ols  and  by  reducing  the 
potential  for  driver  confusion  that  could 
arise  from  'ii  iformation  overload'  from 
multiple  ide  itification  symbols  on  a 
single  contr(  1."  The  Alliance  proposed 
the  followin » language  to  replace  the 
current  S5.2  1(a): 

(a)(1)  Excep  t  as  specified  in  §  5.2.1(b).  any 
vehicle  syster  i  operated  by  a  hand-operated 
control  listed  in  column  1  of  Table  1  that  has 
a  symbol  desi  ^ated  for  it  in  column  3  of  that 
table  shall  be  identified  by  either  the  symbol 
designated  in  column  3  (or  symbol 
substantially  fcimilar  in  form  to  that  shown  in 
column  3)  or  fhe  word  or  abbreviation  shown 
in  column  2  0f  that  table.  Any  such  control 
for  which  no  symbol  is  shown  in  Table  1 
shall  be  identified  by  the  word  or 
abbreviation  ^hown  in  column  2.  Words  or 
symbols  in  a<  dition  to  the  required  symbol, 
word  or  abbn  viation  may  be  used  at  the 
manufacture!  's  discretion  for  the  purpose  of 
clarity.  Any  \  ehicle  system  operated  by  such 


a  control  for  which  column  2  of  Table  1  and/ 
or  column  3  of  Table  1  specifies  "Mfr. 
Option"  shall  be  identified  by  the 
manufacturer's  choice  of  a  symbol,  word  or 
abbreviation,  as  indicated  by  that 
specification  in  column  2  and/or  colimin  3. 
(2)  Under  the  conditions  of  S6,  each  hand 
operated  control  listed  in  colimm  1  of  Table 
1  shall  be  visible  to  the  driver  and  each 
identification  required  by  subsection  (a)(1) 
shall  be  visible  to  the  driver  when  the  control 
is  operating  the  corresponding  vehicle 
system.  Hand-operated  controls  listed  in 
column  1  of  Table  1  may  be  combined. ' 
Except  as  provided  in  S5.2.1.1,  S5;2.1.2,  and 
S5.2.1.3,  when  identification  required  by 
subsection  (a)(1)  is  reqiiired  by  this  section 
to  be  visible  to  the  driver,  it  shall  appear  to 
the  driver  perceptually  upright.  The  vehicle's 
owner's  manual  must  explain  the  operation 
and  identification  of  the  hand  operated 
controls  listed  in  column  1  of  Table  1. 

It  is  not  our  desire  to  hinder  technical 
advances  in  this  area,  if  there  are  no 
safety  concerns.  However,  we  have  the 
following  concerns  about  the  Alliance 
proposal: 

(1)  We  note  that  the  Alliance  did  not 
provide  data  to  support  its  claim  that 
these  "advanced  vehicle  control  and 
display  systems"  can,  in  fact,  reduce  the 
amoimt  of  time  the  driver  needs  to  look 
away  from  the  road  to  locate  and 
operate  controls  while  driving; 

(2)  Although  it  would  drop  the 
adjacency  requirement,  the  proposal 
does  not  define  what  proper 
identification  would  be.  Can  a  control 
be  said  to  be  truly  identified  if  there  is 
no  visual  clue  as  to  which  label  belongs 

.  with  which  control?; 

(3)  The  Alliance's  suggested 
requirement  that  the  identification  need 
only  be  visible  to  the  driver  when  the 
control  is  operating  the  corresponding 
vehicle  system  raises  the  question  of 
how  the  driver  will  be  able  to  locate  the 
control  for  a  system  that  is  not  cmrently 
operating,  but  when  the  need  for  it 
arises,  may  be  urgent.  For  example, 
access  to  windshield  wiper  controls 
becomes  critical  when  a  sudden 
rainstorm  begins.  Control  identification 
is  probably  most  important  in  terms  of 
driver  distraction  when  the  vehicle 
system  desired  is  not  operating,  but 
operation  is  desired  to  begin. 

(4)  The  Alliance's  proposed 
explanatory  text,  "•  *  'controls*  *  * 
may  be  combined"  is  irrelevant  since 
the  current  standard  does  not  prohibit 
the  combination  of  controls.  However,  it 
raises  the  question,  are  there  controls 
that  should  not  be  combined?  An 
example  would  be  the  headlight  switch. 
If  the  headlight  switch  were  part  of  a 
multi-function  control,  would  it  be  too 
easy  for  the  driver  to  inadvertently  flash 
the  headlights,  or  for  the  driver  to  have 
trouble  locating  the  headlight  switch 
quickly? 
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In  an  attempt  to  address  the 
petitioner's  concerns,  we  have  proposed 
hmited  exemption  from  the  adjacency 
requirement  if  the  control  is  associated 
with  a  display,  located  in  the  driver's 
view,  which  clearly  shows  all  functions 
available  from  that  control  (see 
proposed  regulatory  text  at  S5.1.4).  We 
have  also  added  a  definition  for  "multi- 
function control"  to  S4. 

We  seek  comment  on  the  following 
issues  related  to  the  use  of  multi- 
function controls  and  multi-task 
displays  as  well  as  comment  on  the 
proposed  regulatory  language  itself: 

(1)  If  a  display  screen  shows  all  of  the 
functions  available  from  a  multi- 
function control,  as  required  by  the 
proposed  text,  how  important  is  it  to 
vehicle  safety  that  the  control  itself  be 
labeled? 

(2)  Please  provide  any  data  related  to 
the  safety  of  use  of  multi-function 
controls,  such  as  the  number  of  times 
the  driver  looks  away  from  the  road,  the 
length  of  these  glances,  etc.,  while  using 
the  control  in  different  driving 
scenarios.  Compare  this  to  traditional 
single  controls. 

(3)  Are  there  controls  that,  for  the  sake 
of  vehicle  safety,  should  not  be 
combined  with  any  other  controls,  or 
should  not  be  combined  with  certain 
other  controls? 

We  request  comments  on  whether  any 
other  exceptions  from  the  "on  or 
adjacent"  requirement  would  be 
appropriate.  In  providing  comments  on 
this  issue  and  on  the  proposed  language 
for  the  exceptions  discussed  above,  we 
ask  that  manufacturers  and  other 
interested  persons  consider  discussing 
future  advanced  design  concepts  « that 
may  now  be  foreseeable. 
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any  necessary  conforming  amendments 
as  part  of  the  final  rule. 


/.  Other  Issues 

We  invite  public  comment  on  any 
other  FMVSS  101  issue  that  the 
commenter  may  wish  to  raise.  For 
example,  we  seek  comment  on  whether 
the  selection  of  some  controller/multi- 
task display  combinations  are,  or  could 
become,  too  complex  for  some  drivers. 

K.  Conforming  Amendments  to  Other 
Standards 

Several  other  safety  standards  include 
requirements  that  are  affected  by  the 
proposed  changes  to  FMVSS  101, 
including  FMVSS  105, 121  and  135. 
While  we  are  not  specifying  specific 
proposed  regulatory  text,  we  will  make 

«NHTSA's  regulation  at  49  CFR  Part  512 
Confidential  Business  Information,  establishes 
procedures  by  which  NHTSA  will  consider  claims 
that  information  submitted  to  us  is  confidential 
business  information,  as  described  in  5  U  S  C 
Section  552(b)(4). 


VI.  Leadtime  and  Cost 

We  believe  the  controls,  teUtales  and 
mdicators  that  would  be  regulated  by 
the  proposed  new  version  of  FMVSS 
101  are  already  identified  by  vehicle 
manufacturers.  The  primary  cost  of  this 
rulemaking  would  therefore  be  changing 
the  identification  of  those  controls, 
telltales  and  indicators  that  are  not 
already  identified  by  the  proposed 
symbols  but  are  instead  identified  by 
words  or  some  other  symbol.  To  the 
extent  that  such  changes  are  made  in  the 
course  of  normal  vehicle  redesigns,  such 
costs  would  be  negligible. 

Given  that  the  benefits  of  this 
rulemaking  are  nonquantifiable  and 
recognizing  that  it  could  be  costly  for 
some  manufacturers  to  have  to  redesign 
their  vehicles  within  a  short  time  period 
to  meet  the  proposed  requirements,  we 
tentatively  conclude  that  it  is  in  the 
public  interest  to  provide  a  long 
leadtime  for  the  proposed  requirements. 
We  are  proposing  a  leadtime  of  five 
years  for  light  vehicles  and  eight  years 
for  vehicles  with  a  GVWR  of  4.536  kg. 
or  greater. 

The  proposed  leadtime  would 
generally  permit  manufacturers  to 
redesign  their  vehicles  to  meet  the 
proposed  requirements  at  the  same  time 
as  they  redesign  thefr  vehicles  for  other 
purposes.  A  longer  leadtime  is  proposed 
for  heavier  vehicles  because  they  are 
redesigned  less  often  and  because  they 
have  not  previously  been  subject  to 
FMVSS  101 's  requirements  for  displays. 
Vn.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735 
October  4, 1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


V 


or  loan  programs  or  the  rights  and 
obheaUons  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
^smg  out  of  legal  mandate*,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
TransportaUon's  regulatory  poficies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  is  also 
not  considered  to  be  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februarv 
26,  1979).  ^ 

for  the  following  reasons,  we  believe 
that  this  proposal,  if  made  final,  would 
not  have  any  quantifiable  cost  effect  on 
motor  vehicle  manufacturers.  We 
believe  that  all  vehicle  manufacturers 
already  identify  each  control,  telltale  or 
indicator  provided  in  vehicles  that  they 
manufacture.  We  believe  that  because 
we  are  providing  five  to  eight  years  of 
leadtime,  if  this  proposed  rule  is  made 
final,  there  would  be  enough  leadtime 
for  manufacturers  to  make  necessary 
vehicle  changes  that  coincide  with 
continuous  design  changes  in  motor 
vehicles  for  future  model  years. 

If  this  proposed  rule  is  made  final,  we 
believe  manufactiu^rs  would  incur 
minuscule  costs  to  make  the 
identifications  meet  FMVSS  101.  This 
rule,  if  made  final,  would  specify  the 
symbol  that  must  be  used  to  identify  • 
each  control,  telltale,  or  indicator  in  a 
motor  vehicle.  This  requirement  would 
only  apply  if  that  control,  telltale  or 
indicator  were  listed  in  one  of  the  tables 
proposed  in  this  NPRM. 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal,  no  further 
regulatory  evaluation  is  necessary. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by  • 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulator}'  Flexibility  Act  to  require 
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Federal  agencies  to  provide  a  statement 
of  the  fectual  basis  for  certifying  that  a 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Administrator  has  considered  the 
efiects  of  this  rulemaking  action  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  and  certifies  that  this 
proposal  would  not  have  a  sigmficant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  believe 
that  if  this  proposed  rule  is  made  final, 
small  motor  vehicle  manufacturers 
would  incur  minuscule  costs  to  make 
the  identifications  of  controls,  telltales, 
and  indicators  in  their  vehicle  meet 
FMVSS  101.  The  statement  of  the 
factual  basis  for  the  certification  is  that 
this  proposed  rule,  if  made  final,  would 
require  specific  sjrmbols  to  be  placed  on 
a  motor  vehicle  control,  telltale,  or 
indicator,  if  that  control,  indicator  or 
telltale  is  listed  in  one  of  three  tables  in 
FMVSS  101,  and  is  provided  in  that 
vehicle.  If  any  such  control,  indicator  or 
telltale  already  is  provided  in  a  motor 
vehicle,  the  vehicle  manufactiuer 
already  provides  some  type  of 
identification  for  it.  The  only  change 
would  be  a  substitution  of  existing 
symbols.  We  propose  to  give 
maniifacturers  lead  time  of  five  to  eight 
years  to  provide  the  new  symbols. 
Nothing  in  this  proposed  rule,  if  made 
final,  would  require  that  any  telltale, 
indicator,  or  control  be  provided  in  a 
motor  vehicle.  For  manufactiuers  of 
motor  vehicles  with  multi-task  controls, 
we  propose  to  relieve  a  regulatory 
restriction.  For  these  reasons,  and  for 
the  reasons  described  in  our  discussion 
on  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  ProcediKes,  the 
agency  believes  that  this  proposal 
would,  if  made  final,  may  have  a 
minuscule,  but  not  significant,  cost 
effect  on  small  motor  vehicle 
maniifocturers  considered  to  be  small 
business  entities. 

C.  Executive  Order  13132  (Federalism) 
Executive  Order  13132  requires  us  to 
develop  an  accountable  process  to 
ensiue  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  we  may  not  issue  a 
regulation  with  Federalism 


implications,|hat  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,!  or  unless  we  consult  with 
State  and  local  governments,  or  unless 
we  consult  with  State  and  local  officials 
early  in  the  pfocess  of  developing  the 
proposed  regulation.  We  also  may  not 
issue  a  regulation  with  Federalism 
implications  fend  that  preempts  State 
law  unless  we  consult  with  State  and 
local  official^  early  in  the  process  of 
developing  tne  proposed  regulation. 

This  propoped  rule  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relatimship  between  the  national 
government  and  the  States,  or  on  the 
distribution  *f  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Older  13132.  The  reason  is 
that  this  proposed  rule,  if  made  final, 
would  appljqto  motor  vehicle 
manufactures,  and  not  to  the  States  or 
local  govemiients.  Thus,  the 
requirement!  of  Section  6  of  the 
Executive  0|der  do  not  apply  to  this 
proposed  ru 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

Piirsuant  i  d  Executive  Order  12778, 
"Civil  Justic  J  Reform,"  we  have 
considered  \  whether  this  proposed  rule 
would  have  eny  retroactive  effect.  We 
conclude  th|t  it  would  not  have  such  an 
effect. 


Under  49  J.S.C.  30103,  whenever  a 
Federal  mot  ir  vehicle  safety  standard  is 
in  effect,  a  S  tate  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  thfe  extent  that  the  state 
requiremeni  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  prdcured  for  the  State's  use.  49 
U.S.C.  301  ai  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  mo  or  vehicle  safety  standards. 
That  sectio)  i  does  not  require 
submission  of  a  petition  for 
reconsiders  tion  or  other  administrative 
proceeding  i  before  parties  may  file  suit 
in  court. 

E.  National  Environmental  Policy  Act 

We  have  analyzed  this  proposal  for 
the  piuposi  !S  of  the  National 
Environme  ital  Policy  Act  and 
determinec  that  it  would  not  have  any 
significant  Impact  on  the  quality  of  the 
human  en\lironment. 


F.  Paperwork  Reduction  Act 

NHTSA  has  determined  that,  if  made 
final,  this  proposed  nde  would  impose 
no  "collection  of  information"  burdens 
on  the  public,  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  This  rulemaking  action  would 
not  impose  any  filing  or  recordkeeping 
requirements  on  any  manufactiurer  or 
any  other  party.  For  this  reason,  we 
discuss  neither  electronic  filing  and 
recordkeeping  nor  a  fully  electronic 
reporting  option  by  October  2003. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  our  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

After  conducting  a  search  of  available 
sources,  we  have  determined  that  there 
is  an  applicable  voluntary  consensus 
standard.  That  standard  is  the 
International  Standards  Organization's 
(ISO)  Standard  2575:2000.  We  are  using 
the  symbols  in  that  standard  in  Table  1 
and  Table  2  of  this  NPRM. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditiu-e.by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 


Federal  Register /Vol.  68,  No.  184 /Tuesday.  September  23.  2003  /  Pronn..H  P...oe 


when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
dlows  us  to  adopt  an  alternative  other 
than  the  least  costiy,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  proposal  would  not  result  in 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments,  in  die 
aggregate,  or  to  the  private  sector.  Thus, 
this  proposal  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
theUMRA. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
Imiguage.  Application  of  die  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
—Have  we  organized  die  material  to  suit 

the  public's  needs? 
—Are  the  requirements  in  the  rule 

clearly  stated? 
—Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
—Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 
—Would  more  (but  shorter)  sections  be 

better? 
—Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 

—What  else  could  we  do  to  make  this 

rulemaking  easier  to  understand? 

If  you  have  any  responses  to  these 

questions,  please  include  them  in  your 

comments  on  this  NPRM. 

/.  Regulation  Identifier  Number  (RIN) 
The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
docimient  to  find  this  action  in  the 
Unified  Agenda. 

Vm.  Comments 
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concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  die  attachments, 
to  Docket  Management  at  the  address, 
given  above  imder  ADDRESSES. 

You  may  also  submit  your  comments 
to  the  docket  electronically  by  logging 
onto  the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
docimient  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

U  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  bv 
mail.  ^ 

How  Do  I  Submit  Confidisntial  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidenUal 
business  information,  to  the  Chief 
Counsel.  NHTSA,  at  die  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  fitjm  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.)  ^ 

Will  the  Agency  Consider  Late 
Comments? 


How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Yoiu-  comments  must  not  be  more 
dian  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 


We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  wdl  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 


How  Can  I  Read  the  Comments 
Submitted  By  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  die  address 
given  above  under  ADDRESSES.  The 
hours  of  die  Docket  are  indicated  above 
in  the  same  location.     - 

You  may  also  see  the  comments  on 
die  hitemet.  To  read  die  comments  on 
the  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  die 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  [http:// 
dms.dot.gov/search/).  type  in  die  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

4.  On  die  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  die  desired 
comments.  You  may  download  the 
comments.  Although  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  "pdf ' 
versions  of  the  documents  are  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  die  Docket  for  new 
material. 

How  Does  the  Federal  Privacy  Act 
Apply  to  My  Public  Comments? 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOTs  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  1 1 .  2000  (Volume 
65.  Number  70;  pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  the  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  part  571),  be 
amended  as  set  forth  below. 
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PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Aathority.  49  U.S.C.  322.  30111.  30115, 
30117.  and  30166;  delegation  of  authority  at 
49CFR1.50. 

2.  Section  571.101  would  be  revised 
to  read  as  follows: 

1571.101    Standard  No.  101;  Controis, 
Mltalas,  and  Indicator*. 

Si.  Scope.  This  standard  specifies 
performance  requirements  for  location, 
identification,  color,  and  illumination  of 
motor  vehicle  controls,  telltales  and 
indicators. 

52.  Purpose.  The  piupose  of  this 
standard  is  to  ensure  the  accessibility. 
visibility  and  recognition  of  motor 
vehicle  controls,  telltales  and  indicators, 
and  to -facilitate  the  proper  selection  of 
controls  imder  daylight  and  nighttime 
conditions,  in  order  to  reduce  the  safety 
hazards  caused  by  the  diversion  of  the 
driver's  attention  from  the  driving  task, 
and  by  mistakes  in  selecting  controls. 

53.  Application.  This  standard 
applies  to  passenger  cars,  multipiupose 
passenger  vehicles,  trucks,  and  buses. 

54.  Definitions. 
Adjacent,  with  respect  to  a  symbol 

identifying  a  control,  telltale  or 
indicator,  means: 

(a)  The  symbol  is  in  close  proximity 
to  the  control,  telltale  or  indicator;  and 

(b)  No  other  control,  telltale, 
indicator,  identifying  symbol  or  source 
of  illimiination  appears  between  the 
identifying  symbol  and  the  telltale, 
indicator,  or  control  that  the  symbol 
identifies. 

Common  space  means  an  area  on 
which  more  than  one  telltale,  indicator, 
identifier,  or  other  message  may  be 
displayed,  but  not  simultaneously. 

Control  means  the  hand-operated  part 
of  a  device  that  enables  the  driver  to 
change  the  state  or  functioning  of  the 
vehicle  or  a  vehicle  subsystem. 

Indicator  means  a  device  that  shows 
the  magnitude  of  the  physical 
characteristics  that  the  instrument  is 
designed  to  sense. 

Multi-function  control  means  a 
control  through  which  the  driver  may 
select,  and  affect  the  operation  of,  more 
than  one  vehicle  function. 

Multi-task  display  means  a  display  on 
which  more  than  one  message  can  he 
shown  simultaneously. 

Telltale  means  an  optical  signal  that, 
when  illuminated,  indicates  the 
actuation  of  a  device,  a  correct  or 
improper  functioning  or  condition,  or  a 
failure  to  function. 

S5.  Requirements.  Each  passenger  car 
multipiupose  passenger  vehicle,  truck 


and  bus  that  s  fitted  with  a  control,  a 
telltale  or  an  ndicator  listed  in  Table  1 
or  Table  2  mi|st  meet  the  requirements 
of  this  standajrd  for  the  location, 
identificatior  ,  color,  and  illumination  of 
that  control,  elltale  or  indicator.  The 
standard's  re  luirements  for  telltales  and 
indicators  da  not  apply  to  vehicles  v«th 
a  GVWR  of  4  536  \^.  or  greater  if  those 
vehicles  are  i  aanufactured  before  [the 
date  eight  yeirs  after  the  publication 
date  of  the  fital  rule  would  be  inserted). 
At  the  optior  of  the  manufactiuer, 
vehicles  witl  a  GVWR  less  than  4,536 
kg.  manufact  ired  before  [the  date  five 
years  after  th  b  publication  date  of  the 
final  rule  would  be  inserted]  may  meet 
the  requirem  ents  of  the  version  of  49 
CFR  part  571 .101  in  effect  on  [the 
publication  (  ate  of  the  final  rule  would 
be  inserted]  hstead  of  the  requirements 
of  this  versic  n  of  the  standard.  At  the 
option  of  tht  mariufactiuer,  vehicles 
with  a  GVW I  of  4,536  kg.  or  greater 
manufacture  i  before  [the  date  eight 
years  after  tl  e  publication  date  of  the 
final  rule  wc  uld  be  inserted]  may  meet 
the  requiren  ents  of  the  version  of  49 
CFR  part  57  .101  in  effect  on  [the 
publication  iate  of  the  final  rule  would 
be  inserted]  instead  of  the  requirements 
of  this  versi(  n  of  the  standard. 
S5.1     Location. 

55.1.1  T  le  controls  listed  in  Table  1 
must  be  loc<  ted  so  that  they  are 
operable  by  the  driver  under  the 
conditions  c  f  S5.6.2. 

85.1.2  Tl  e  telltales  and  indicators 
listed  in  Tal  le  1  and  Table  2  and  their 
identificatic  n  must  be  located  so  that, 
when  activa  ted,  they  are  visible  to  a 
driver  unde '  the  conditions  of  S5.6.1 
and  S5.6.2. 

55.1.3  E  iccept  as  provided  in  S5.1.4, 
the  identific  ation  for  controls,  telltales 
and  indicati  irs  must  be  placed  on  or 
adjacent  to  he  telltale,  indicator  or 
control  that  it  identifies. 

55.1.4  1  he  requirement  of  55. 1.3 
does  not  ap  jly  to  a  multi-task  control, 
provided: 

(a)  The  c<  ntrol  is  depicted  in  an 
associated  i  tiulti-task  display, 

(b)  The  aisociated  multi-task  display 
is  visible  to  the  driver  under  the 
conditions  jf  S5.6.1  and  S5.6.2,  and 

(c)  All  of  the  vehicle  systems  for 
which  cont  :ol  is  possible  from  the 
multi-task  ( ;ontrol  are  identified  in  the 
associated :  nulti-task  display. 
Subfunctio  is  of  the  available  systems 
need  not  b(  shown  on  the  top-most 
layer  of  the  multi-task  display. 

S5.2    Id  intification. 

S5.2.1      iach  control,  telltale  and 
indicator  tlat  is  listed  in  column  1  of 
Table  1  or  Table  2  must  be  identified  by 


the  symbo 
of  Table  1 


specified  for  it  in  column  2 
)r  Table  2.  Each  symbol 


provided  pursuant  to  this  paragraph 
must  have  the  proportional  dimensional 
characteristics  of  the  symbol  as  it 
appears  in  Table  1  or  Table  2.  No 
identification  is  required  for  any  horn 
(i.e.,  audible  warning  signal)  that  is 
activated  by  a  lanyard  or  for  a  tiun 
signal  control  that  is  operated  in  a  plane 
essentially  parallel  to  the  face  plane  of 
the  steering  wheel  in  its  normal  driving 
position  and  which  is  located  on  the  left 
side  of  the  steering  column  so  that  it  is 
the  control  on  that  side  of  the  column 
nearest  to  the  steering  wheel  face  plane. 

55.2.2  Any  symbol  not  shown  in 
Table  1  or  Table  2  may  be  used  to 
identify  a  control,  a  telltale  or  an 
indicator  that  is  not  listed  in  those 

tables. 

55.2.3  Supplementary  symbols  or 
words  may  be  used  in  conjunction  with 
any  symbol  specified  in  Table  1  or  Table 
2. 

S5.2.4    [Reserved] 

55.2.5  A  single  symbol  may  be  used 
to  identify  any  combination  of  the 
control,  indicator,  and  telltale  for  the 
same  function. 

85.2.6  Except  as  provided  in  85.2.7, 
all  identifications  of  telltales,  indicators 
and  controls  listed  in  Table  1  or  Table 

2  must  appear  to  the  driver  to  be 
perceptually  upright.  For  rotating 
controls  that  have  an  "off'  position,  this 
requirement  applies  to  the  control  in  the 
"off'  position. 

85. 2. 7  The  identification  of  the 
following  items  need  not  appear  to  the 
driver  to  be  perceptually  upright: 

(a)  A  horn  control; 

(b)  Any  control,  telltale  or  indicator 
located  on  the  steering  wheel,  when  the 
steering  wheel  is  positioned  for  the 
motor  vehicle  to  travel  in  a  direction 
other  than  straight  forward;  and 

(c)  Any  rotating  control  that  does  not 
have  an  "off  position. 

85.2.8  Each  control  for  an  automatic 
vehicle  speed  system  (cruise  control) 
and  each  control  for  heating  and  air 
conditioning  systems  must  have 
identification  provided  for  each 
function  of  each  such  system. 

85.2.9  Each  control  that  regulates  a 
system  function  over  a  continuous  range 
must  have  identification  provided  for 
the  limits  of  the  adjustment  range  of  that 
function.  If  color  coding  is  used  to 
identify  the  limits  of  the  adjustment 
range  of  a  temperature  function,  the  hot 
limit  must  be  identified  by  the  color  red 
and  the  cold  limit  by  the  color  blue.  If 
the  status  or  limit  of  a  function  is  shown 
by  a  display  not  adjacent  to  the  control 
for  that  function,  both  the  control  and 
the  display  must  be  independently 
identified  as  to  the  function  of  the 
control,  in  compliance  with  85.2.1,  on 
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or  adjacent  to  the  control  and  on  or 
adjacent  to  the  display. 

S5 . 2. 1 0    Motor  vehicles 
manufactured  on  or  after  Ithe  date  5 
years  after  the  effective  date  of  the  final 
rule  would  be  inserted]  need  not  have 
the  word  "Brake"  on  the  brake 
malfunction  symbol  specified  in  Table 
1. 

S5 . 2 .  11     Motor  vehicles 
manufactured  on  or  after  [the  date  5 
years  after  the  effective  date  of  the  final 
rule  w^ould  be  inserted]  need  not  have 
the  vvrords  "Brake  pressure"  on  the  low 
brake  air/fluid  pressure  symbol 
specified  in  Table  1. 

S.5.2.12    Motor  vehicles 
manufactured  on  or  after  [the  date  5 
years  after  the  effective  date  of  the  final 
rule  would  be  inserted]  need  not  have 
the  words  "Brake  fluid"  on  the  low 
brake  fluid  condition  symbol  specified 
in  Table  1. 

S5.2.13     Motor  vehicles 
manufactured  on  or  after  [the  date  5 
years  after  the  effective  date  of  the  final 
rule  would  be  inserted]  need  not  have 
the  English  words  "Brake  wear"  on  the 
brake  lining  wear-out  condition  symbol 
specified  in  Table  1. 
S5.3    Illumination. 
S5.3.1     Timing  of  illumination. 
(a)  Except  as  provided  in  S5. 3.1(c), 
the  identifications  of  controls  for  which 
the  word  "Yes"  is  specified  in  column 
4  of  Table  1  must  be  capable  of  being 
illuminated  whenever  the  headlamps 
are  activated.  This  requirement  does  not 
apply  to  a  control  located  on  the  floor, 
floor  console,  steering  wheel,  steering 
column,  or  in  the  area  of  windshield 
header,  or  to  a  control  for  a  heating  and 
air-conditioning  system  that  does  not 
direct  air  upon  the  windshield. 

(b)  Except  as  provided  in  S5.3.1(c), 
the  indicators  and  their  identifications 
for  which  the  word  "Yes"  is  specified 
in  column  4  of  Table  1  must  be 
illuminated  whenever  the  vehicle's 
propulsion  system  and  headlamps  are 
activated. 

(c)  The  indicators,  their 
identifications  and  the  identifications  of 
controls  need  not  be  illuminated  when 
the  headlamps  are  being  flashed  or 
operated  as  daytime  running  lamps. 

(d)  At  the  manufacturer's  option,  any 
control,  indicator,  or  their 
identifications  may  be  capable  of  being 
illuminated  at  any  time. 

(e)  A  telltale  must  not  emit  light 
except  when  identifying  the 
malfunction  or  vehicle  condition  it  is 
designed  to  indicate,  or  diuing  a  bulb 


check,  upon  propulsion  system 
activation. 

S5.3.2     Brightness  of  illumination  of 
controls  and  indicators. 

55.3.2.1  Means  must  be  provided  for 
illuminating  the  indicators, 
identification?  of  indicators  and 
identifications  of  controls  listed  in 
Table  1  to  make  them  visible  to  the 
driver  under"  daylight  and  nighttime 
driving  conditions. 

55 . 3 . 2 . 2  The  means  of  providing  the 
visibility  required  by  S5. 3.2.1: 

(a)  Must  be  adjustable  to  provide  at 
least  two  levels  of  brightness; 

(b)  At  the  lower  level  of  brightness, 
the  identification  of  controls,  indicators 
and  the  identification  of  indicators  must 
be  barely  discernible  to  the  driver  who 
has  adapted  to  dark  ambient  roadway 
condition;  and 

(c)  May  be  operable  manually  or 
automatically. 

55.3.3  Brightness  of  telltale 
illumination.  Means  must  be  provided 
for  illuminating  telltales  and  their 
identification  sufficientiy  to  make  them 
visible  to  the  driver  under  daylight  and 
nighttime  driving  conditions. 

55.3.4  Brightness  of  interior  lamps. 
Any  source  of  illumination  that  is: 

(a)  Within  the  passenger  compartment 
of  a  motor  vehicle; 

(bj  Located  in  front  of  a  transverse 
vertical  plane  110  mm  behind  the  H- 
point  of  the  driver's  seat  while  in  its 
rearmost  driving  position; 

(c)  Capable  of  being  activatsd  while 
the  motor  vehicle  is  in  motion;  and 

(d)  Neither  a  teUtale  nor  a  source  of 
illumination  used  for  the  controls  and 
indicators  listed  in  Table  1  or  Table  2. 
must  have  a  means  for  the  driver  to  tiirn 
off  that  source  under  the  conditions  of 
S5.6.2.' 

S5.4     Color. 

55.4.1  The  light  of  each  telltale 
listed  in  Table  1  must  be  of  tiie  color 
specified  for  that  telltale  in  column  5  of 
that  table. 

55.4.2  Any  indicator  or  telltale  not 
listed  in  Table  1  and  any  identification 
of  that  indicator  or  telltale  must  not  be 
a  color  that  masks  the  driver's  abilit>'  to 
recognize  any  telltale,  control,  or 
indicator  listed  in  Table  1. 

55.4.3  Each  symbol  used  for  the 
identification  of  a  telltale,  control  or 
indicator  must  be  in  a  color  that  stands 
out  clearly  against  the  background. 

55.4.4  The  filled-in  part  of  any 
symbol  in  Table  1  or  Table  2  may  be 
replaced  by  its  outiine  and  the  outline 
of  any  symbol  in  Table  1  or  Table  2  may 
be  filled  in. 


S5 .5    Common  space  for  displaying 
multiple  messages. 

55 .5 . 1  A  common-  space  may  be 
used  to  show  multiple  messages  from 
any  source,  subject  to  tiie  requirements 
in  S5.5.2  through  S5.5.6. 

55.5.2  The  telltales  for  any  brake 
system  malfunction,  the  air  bag 
malfunction,  the  side  air  bag 
malfunction,  low  tire  pressure, 
passenger  air  bag  off,  hi^  beam,  turn 
signal,  and  seat  beh  must  not  be  shown 
in  the  same  common  space. 

55 . 5 . 3  TJie  telltales  and  indicators 
that  are  listed  in  Table  1  and  are  shown 
in  the  common  space  must  illuminate  at 
the  initiation  of  any  underlying 
condition. 

55.5.4  Except  as  provided  in  S5.5.5, 
when  the  underlying  conditions  exist 
for  actiiation  of  two  or  more  telltales, 
the  telltales  must  be  either: 

fa)  Repeated  automatically  in 
sequence,  or 

fb)  Indicated  by  visible  means  and 
capable  of  being  selected  for  viewing  by 
the  driver  under  the  conditions  of 
S5.6.2. 

55.5.5  In  the  case  of  the  telltale  for 
a  brake  system  malfunction,  air  bag 
malfunction,  side  air  bag  malfunction, 
low  tire  pressure,  passenger  air  bag  off, 
high  beam,  turn  signal,  or  seat  belt  that 
is  designed  to  display  in  a  common 
space,  that  telltale  must  displace  any 
other  symbol  or  message  in  that 
common  space  while  the  underlying 
condition  for  the  telltale's  activation 
exists. 

S5.5.6(a)  Except  as  provided  in 
S5. 5.6(b),  messages  displayed  in  a 
common  space  may  be  cancelable 
automatically  or  by  the  driver. 

(b)  Telltales  for  high  beams,  turn 
signal,  low  tire  pressure,  and  passenger 
air  bag  off,  and  telltales  for  which  the 
color  red  is  required  in  Table  1  must  not 
be  cancelable  while  the  underlying 
condition  for  their  activation  exists. 

(c)  The  color  requirements  regarding 
telltales  for  engine  oil  pressure  and 
parking  brake  do  not  apply  when  those 
telltales  appear  in  a  common  space. 

S5.6     Conditions. 

55.6. 1  The  driver  has  adapted  to  the 
ambient  light  roadway  conditions. 

55.6.2  The  driver  is  restrained  by 
the  seat  belts  installed  in  accordance 
with  49  CFR  571.208  and  adjusted  in. 
accordance  with  the  vehicle    ■ 
manufacturer's  instructions. 
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Table  1 

Symbols  for  Contijols,  Telltales,  and  Indicators 

with  lUuminatiqn  or  Color  Requirements 


Column  1 
ITEM 

Column  2 
SYMBO^ 

Column  3 
FUNCIION 

Column  4 
ILLUMINATION 

Column  5 
COLOR 

Master  lighting  switch 

Telltale  may  not  act  as  the 
telltale  for  the  position  (side) 
lamps 

1 

r 

■ 

Control 

No 

r 

Telltale 

Yes 

Green 

Headlights 

1,2 

> 

Control 

— 

"■  ■     ,      .           fc 

Telltale 

Yes 

Green 

Hi^  beams 

1,2 

) 

Control 

No  ' 

s 

Telltale 

Yes 

Blue^ 

Tum  signals 

1,4 

► 

Control 

Telltale 

Yes 

Green 

Hazard  warning  signal 

> 

A 

Control 

Yes 

Red^ 

^ 

/jCSs. 

Telltale  5 

Yes 

Red^ 

1 

Front  fog  lamps 

1 

) 

Control 

Telltale 

Yes 

Green 

Rear  fog  lan^ 

0^ 

1 

- 

Control 

'- 

TeUtale 

Yes 

Yellow 

Position,  side  marker,  aiid/or 
end-outline  marker  lamps 

-00 

:: 

Control^ 

Yes 

■  — 

1 

■ 

Telltale 

Yes 

Green 

Parking  lamp  (if  separate) 

p= 

^ 

Control 

No 

TeUtale 

Yes 

Green 

1 

-. 
• 

* 

^ 
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Table  1 

Symbols  for  Controls,  Telltales,  and  Indicators 

with  lUumination  or  Color  Requirements 


Column  1 
ITEM 


Windshield  wiping  system 
(continuous) 


Windshield  washing  system 


Windshield  washing  and 
wiping  system 


W^mdshield  defixKting  and 
defogging  system 


Rear  window  defrosting  and 
defogging  system 


Brake  system  maliimction 
may  include  Stop  Lamp  feilure 


Antilock  brake  system 
malfijnction 


Regenerative  brake  system 
malfunction 


Antilock  brake  system 
malfunction  in  tow  vdiicle 


Column  2  Column  3 

SYMBOL         FUNCTION 


V 


I'V-. 


"W 


m 


(©) 

BRAKE 


■5  o 


Control 


Control 


Control 


Omtrol 


Telltale 


Ccmtrol 


Telltale 


TeUtale 


TeUtak 


Telltale 


TeUtale 


Column  4 
ILLUMINATION 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Column  5 
COLOR 


YeUow 


YeUow 


YeUow 


Red^ 


YeUow 


YeUow 


YeUow 
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Column  1 
ITEM 


Column  [2 
SYMB( 


Table  1 

Symbols  for  Conti-ols,  Telltales,  and  Indicators 
with  Illuminati  )n  or  Color  Requirements 


Column  3 
FUNCTION 


C(riumn4 
ILLUMINATION 


Column  5 
COLOR 
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Table  1 

Symbols  for  Controls,  Telltales,  and  Indicators 

with  Illumination  or  Color  Requirements 


Column  1 
ITEM 


Engine  on-board  diagnostics 


Engine  stop 


Choke  (cold-start  device) 


Diesel  pre-heat 


Automatic  vehicle  speed 
(cruise  control)  , 


Seat  belt 


Airbag  malfunction 


Side  airbag  malfunction 


Speedometer 


Co 


PSl 


10 


X 


w 


A\' 


A* 


km/h  and 
MPHorMPH 


12 


Column  2  Column  3 

SYMBOL  FUNCTION 


Telltale 


Control 


Control 


TeUtale 


Telltale 


Control 


Telltale 


Telltale 


Telltale 


Indicator 


Column  4 
ILLUMINATION 


Yes 


Yes 


No 


Yes 


•    Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Columns 
COLOR 


Yellow 


YeUow 


YeUow 


Red3 


Red^ 


Red3 
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Column  1 
ITEM 


Heating  system 
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Table  1 

Symbols  for  Controls,  TeUtales,  and  Indicators 
with  IUuminati6n  or  Color  Requirements 


Coiumn  I 
SYMBOt 


Air  conditioning  system 


Automatic 
transmission 
control 
position 


(park) 
(reverse) 
(neutral) 
(drive) 


orA/C 


Heating  and/or  air 
conditioning  fan 


Tire  malfunction 
(including  low  pressure) 


11 


P 

R 
N 
D 


«. 


Tiremalflinction 
(including  low  pressure) 
that  indentifies  involved  tire 


Notes: 


^H^^^»  " 


Columns 
FUNCTION 


Control 


Control 


Column  4 
ILLUMINATION 


Yes 


Columns 
COLOR 


Yes 


Indicator 


Control 


Yes 


Yes 


Telltale 


Yes 


Yellow 


Telltale 


10. 

11. 


Yes 


YeUow 


12 


Framed  areas  of  the  symbol  may  be  solid;  solid  areas  may  be  framed. 

Symbols  employing  four  lines  instead  of  five  may  als  o  be  used. 

Red  may  be  red-orange.  Blue  may  be  blue-green.  .   .        ^     ,    u  .u.^.« 

The  pair  of  arrows  is  a  single  symbol.  When  the  cor  irols  or  telltales  for  left  and  right  turn  operate  mdependently,  however,  the  two 

arrows  may  be  considered  separate  symbols  and  be  s  )aced  accordmgly.  ,        .        j 

Not  required  when  arrows  of  turn  signal  tellules  thai  otherwise  operate  independently  flash  simultaneously  as  hazard  wammg 

telltale. 

Separate  identification  not  required  if  function  is  con  bined  with  master  lighting  switch. 

English  word  or  abbreviation  not  required  after  [inse  1  5  years  after  effective  date  of  this  rule]. 

If  a  single  telltale  is  used  to  indicate  more  than  one  hf  ake  system  condition,  the  brake  system  malfunction  symbol  must 

9.    Combination  of  the  engine  oil  pressure  symbol  and  tjie  engine  coolant  temperature  symbol  in  a  single  telltale  is  permitted. 

"    Use  when  engine  control  is  separate  from  the  key  lo(  king  system. 

Letter  "D"  may  be  replaced  by  other  alphanumeric  c  haracter  or  symbol  chosen  by  the  manufacturer. 

The  indicators  may  be  displayed  top  to  bottom,  or  1  ift  to  right,  or  both.  -  „ 

If  the  speedometer  is  graduated  in  miles  per  hour  an  1  in  kilometers  per  hour,  the  identification  must  be  "MPH  and  km^   m  any 

combination  ofupper  and  lowercase  letters.  ^^^^^^^^^^^_^^^_^^__ 
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Symbols  with 

No  Color  or  lUumination  Requirements 


Rules 


Column  1 
ITEM 


Headlamp  cleaner 


Headlamp  leveling 


Exterior  bulb  feilure 


Reading/m^li^t 


Taxi  sign  light 


Loading  light 


Roof  sign  ilhjminati(m 


55233 


Low  windshield  washer  fluid 


Windshield  wiping  system 
(intemiittent) 


Column  2 
SYMBOL 


=I/Y-^ 


1.2 


1.2,3 


-m- 


\^ 


'TAXI 


'^ 


■5  o 


u 


o  o 


t'V*, 


V 


Column  1 
ITEM 


Interior  compartment 
illumination 


Long  range  light 


Working  li^ 


Beacon 


Medical  assistance  sign  light 


Elevated  headlights 

Loading  platform  and  rear  axle 
may  be  omitted  if  qjpropriate 


Instmment  panel  illumination 


Electrically  heated  windshield 


Low  rear  window 
washer  fluid 


Column  2 
SYMBOL 


'/TC" 


=D 


y^A 


Q 


1,2 


-n- 


an 


=1 


■5  o 


^ 


>*%*% 

^^^^^^^J 
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Table  2 

^mbols  with 

No  Color  or  Ilumination  Requirements 


Column  1 
ITEM 


Rear  window  Aviping 
system  (continuous) 


Rear  window  washing  and 
wipingsystem 


Exterior  minor  heating 


Power  folding  exterior  mirror 


Hand  throttle 


Engine  heating 


Engiive  start 


Engine  oil  temperature 


Elaine  oil  filter 


ColumtiZ 
SYMBOL 


1\3 


®^ 


or 


i 


s. 


% 


H 


<«5 


o 


I! 


••I 


Column  1 
ITEM 


Rear  window  wiping 
system  (intermittent) 


Rear  window  washing  system 


Exterior  mirror  adjustment 
Symbol  allows  for  mirror 
image  and  90  degree  rotation. 
Arrows  can  be  omitted  if  the 
function  does  not  exist. 


Engine  malfimction 


Electronic  diesel  control 


Central  lubrication 


Engine  oil  level 


Engine  coolant  heating 


Column  2 
SYMBOL 


^ 


m 


'-^i(^ 


or 


a 


<b 


EDC 


.AJUtkX. 


m 
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Table  2 
Symbols  with 
No  Color  or  lUumination  Requirements      ' 


Column  1 
ITEM 


Engine  coolant  level 


Engine  kilet  air  filter 


Emission  system  malfunction 


Turbo 


Battery  shut  off 


Fuel  economy 


Fuel  system  malfunction 


Odometer 


Hood  opener 


Column  2 
SYMBOL 


Q 


vn 


=!:3> 


m 


.  m 


ion,  if  kilometers 
are  shown,  or 
miles,  if  miles 
are  shown  (upper 
or  lower  case) 


Column  1 
ITEM 


Engine  coolant  fen 


Engine  inlet  air  pre-heat 


Engine  exhaust  gas  filter 


Batteiy  malfunction 


Battery  fluid  level 


Fuel  filter 


Fuel  shut  off 


Tachometer 


Etoorlock 


Column  2 
SYMBOL 


m 


■IH 


••••I 


m 


RPMor 
r/min 


B2I 
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i  Symbols  with 

No  Color  or  jllumination  Requirements 


It 


I    !» 


Federal  Register/Vol.  68.  No.  184/Tuesday.  September  23.  2003 / Prnnn..H 


Rules 


55237 


Table  2 

Symbols  with 

No  Color  or  lUumination  Requirements 


Column  1 
ITEM 


Recirculated  air 


Ligjrter 


Longitudinal  seat  adjustment 


Seat  height  adjustment 


Seat  cushion  rear  height  - 
adjustment 


Seat  lumbar  adjustment 


Steering  circuit  1 


Steering  malfimction 


Four  wheel  steer 


Column  2 
SYMBOL 


or 


^ 


^ 


^ 

* 


1 


s 


©1 


©! 


/   / 

I      I 


Column  1 
ITEM 


Temperature 


'•^timm 


Seat  back  recline 


Seat  cushion  fiont  height 
adjustment 


Head  restraint  adjustment 


Seat  heater 


Steering  circuit  2 


Steering  fluid  level 


Traction  control 


Column  2 
SYMBOL 


°F  if  degrees 
Fahrenheit  Is 
shown,  or 
"C  if  degrees 
Celsius  is  shovwi. 


^ 


t 


U 


}i 


d? 


«sf 


©2 


© 


55238  Federal  Register /Vol.  68,  No.  184 


/Tuesday,  September  23,  2003 / Proposed  Rules 


Table  2 

^mbols  with 

No  Color  or  Illumination  Requirements 


Column  1 
ITEM 


Parking  aid 


Brake  temperature 


Exhaust  gas  brake 


Fresh  air  ^  Truck 


Roof  ventilation — Truck 


Load  tipping 


Diverging  flap  release 


Truck  height  control 


Tmck  rear  height  control 


Columii  2 
SYMBOL 


nil  2 

tOi 


m 


Column  1 
ITEM 


Horn 


or 


g 


)) 


Retarder 


Spring  brake  release 


« 


i§ 


Recirculated  air — Truck 


-f  *    ^         r    "*        jf^^***^-. 


Load  tipping — trailer 


R 


Diverging  flap  release  - 
trailer 


Tmck  fix)nt  height  control 


WR  04. 


Trailer  lock  up 


Column  2 
SYMBOL 


kr 


♦O* 


S 


o  o 


-•:'«,ir.if»'|^%-;,-i> 


o  o 


O     Ov 


^9 

VO 


o  o 


a 


o  o 
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Table  2 

Symbols  with 

No  Color  or  lUumination  Requirements 


Column  1 
ITEM 


Fifth  wheel  height  adjustment 


Fuel  temperature 


Transmission  malfimctiQii 


Transmission  temperature 


Transmission  converter 
fluid  level 


Axlemalfimctiwi 


Axle  fluid  level 


Cab  lock 


Platform  and  rear  axle  may  be 
omitted  if  appropriate. 


Tire  temperature 


Column  2 
SYMBOL 


Column  1 
ITEM 


■o  o 


Snowplow 
Platfomi  and  rear 
axle  may  be  omitted  fiom 
the  symbol  if  appropriate. 


0,  B^ 


0 


Fuel  heating 


Transmissim  fluid  level 


0 


Transmission  ccHivater 
temperature 


§ 


Transmission  couvoIct 
maiflinction 


Column! 
SYMBOL 


am 


or 


Bill 
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Table  2 

j  lymbols  with 

No  Color  or  Ulumination  Requirements 


Notes: 

1.  Symbols  employing  four  lines  instead  of  fiv( 

2.  Framed  areas  ofthe  symbol  may  be  solid; 

3.  Symbol  may  be  displayed  with  only  one 

4.  Use  when  engine  control  is  separate  from 


Issued  on:  September  17,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-24145  Filed  9-22-03;  8:45  am] 
BILUNG  CODE  4910-S9-C 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart660 
p.D.  091203B] 

Public  Scoping  Meetings  on  the 
Management  of  Bottomf  ish  Fishery 
Resources  within  the  Exclusive 
Economic  Zone  around  the 
Commonwealth  of  the  Northern 
Mariana  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  hitent  to  prepare  an 
environmental  impact  statement  (ElS); 
notice  of  scoping  meetings;  request  for 
written  comments. 


SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Western  Pacific 
Council)  and  NMFS  announce  their 
intent  to  prepare  a  comprehensive  EIS 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  on  the  Federal  management  of 
bottomfish  fishery  resources  in  the 
exclusive  economic  zone  (EEZ)  around 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI). 

The  Coimcil  will  convene  public 
"scoping  meetings  in  the  CNMI  to  solicit 
comments  on  bottomfish  fishery  issues 
and  potential  management  options 
related  to  those  resovu-ces.  The  scope  of 
the  EIS  analysis  will,  among  other 
things,  describe  activities  related  to  the 


may  also  be  used. 
si)lid  areas  may  be  framed, 
of  Oie  two  arrows  present, 
t^e  key  locking  system. 


manageraei  t,  monitoring,  and  conduct 
of  the  fisheries;  examine  the  impacts  of 
bottomfish  harvest  on  archipelagic  and 
localized  stt)cks;  and  consider  the 
potential  impacts  to  protected  species, 
non-target  ipecies,  and  essential  fish 
habitat.  Th«  scoping  meetings  will 
provide  for  public  input  on  the  issues, 
range  of  altfemativeSv  and  impacts  the 
EIS  shouldjconsider.  Written  comments 
will  also  b^  accepted  concerning  the 
various  management  options  the  EIS 
should  coneider. 

DATES:  Puliic  scoping  meetings  will  be 
held  in  Saian.  CNMI,  on  September  24, 
2003;  in  T^iian,  CNMI,  on  September 
24,  2003;  ii  Rota,  CNMI,  September  25, 
2003;  in  Atana,  Guam  on  September  26, 
2003.  Written  comments  must  be 
submitted  by  October  27,  2003.  See 
SUPPLEMErfTARY  INFORMATION  for  specific 
dates,  timas,  and  locations. 
ADDRESSES:  Written  comments  on  the 
issues,  range  of  alternatives,  and 
impacts  thfat  should  be  discussed  in  the 
EIS  may  bXsent  to  Kitty  M.  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  M  inagement  Council,  1164 
Bishop  St. ,  Suite  1400,  Honolulu,  HI 
96813,  or  o  Sam  Pooley,  Acting 
Regional  J  administrator,  NMFS,  Pacific 
Islands  Regional  Office,  1601  Kapiolani 
Blvd.,  Suite  1110,  Honolulu  HI  96814. 
Comment*  may  be  sent  to  the  Council 
via  facsinile  (fax)  at  808-522-8226  and 
must  be  received  by  October  27,  2003. 
FOR  FURTltR  INFORMATION  CONTACT: 
Kitty  M.  ^monds.  Executive  Director, 
808-522-8220. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Magnusoi-Stevens  Fishery 
Conservafcon  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  the  United  States 
has  exclusive  management  authority 
over  all  Iwing  marine  resources  found 
within  the  EEZ.  The  management  of 
these  maine  resources  found  within  the 
EEZ  with  the  exception  of  sea  birds  and 


some  marine  mammals,  is  vested  in  the 
Secretary  of  Commerce  (Secretary). 
Eight  Regional  Fishery  Management 
Councils  prepare  fishery  management 
plans  for  approval  and  implementation 
by  the  Secretary.  The  Western  Pacific 
Council  has  the  responsibility  to 
prepare  fishery  management  plans  for 
fishery  resources  in  the  EEZ  of  the 
Western  Pacific  Region,  which  include 
the  Federal  waters  surrounding  the 

CNMI. 

NEPA  requires  preparation  of  an  EIS 
for  major  Federal  actions  significantly 
impacting  the  quality  of  the  human 
environment.  Regulations  implementing 
NEPA  at  40  CFR  1502 .  4(b)  state: 

"Environmental  impact  statements  may  be 
prepared,  and  are  sometimes  required,  for 
broad  Federal  actions  such  as  adoption  of 
new  agency  programs  or  regulations. 
Agencies  shall  prepare  statements  on  broad 
actions  so  that  5iey  are  relevant  to  policy  and 
are  timed  to  coincide  with  meaningful  points 
in  agency  planning  and  decision  making." 

The  bottomfish  fishery  resoiuces  that 
occur  in  the  EEZ  waters  surrounding 
CNMI  are  not  currently  managed  imder 
the  Fishery  Management  Plan  for  the 
Bottomfish  and  Seamount  Groundfish 
Fisheries  of  the  Western  Pacific  Region 
(FMP),  which  was  developed  by  the 
Council  and  approved  by  NOAA, 
becoming  effective  August  27.  1986»(51 
FR  27413).  There  have  been  six 
amendments  to  the  FMP  since  1986,  and 
recently,  a  comprehensive  draft  EIS 
describing  the  environmental  effects  of 
the  existing  fishery  activities  conducted 
under  the  FMP  was  developed.  The 
draft  EIS,  which  is  currently  being 
finalized  for  transmittal  to  NOAA, 
presents  an  overall  picture  of  the 
existing  management  framework  for  the 
bottomfish  resources  occurring  in  the 
EEZ  of  the  Western  Pacific  region. 

In  order  for  the  bottomfish  fishery 
resources  in  the  EEZ  of  the  CNMI  to  be 
managed  imder  the  FMP,  an  amendment 
to  the  existing  FMP  is  required.  The 
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Council  has  recently  adopted 
Amendment  8  to  the  FMP,  which  if 
approved,  would  allow  the  bottomfish 
resources  in  the  EEZ  waters  of  the  CNMI 
to  be  managed  under  the  FMP. 
Amendment  8  is  ciurently  being 
finalized  for  transmittal  to  NOAA. 

The  FMP  provides  a  management 
framework  for  which  the  Secretary  has 
promulgated  corresponding  regulations 
at  50  CFR  660.61.  For  example,  if 
Amendment  8  is  approved,  the  CFR 
regulations  that  would  apply  to  the 
bottomfish  fishery  in  the  EEZ  waters  of 
CNMI  include,  among  other  things,  gear 
restrictions  (50  CFR  660.64)  and  vessel 
identification  requirements  (50  CFR 
660.16) 

Background 

The  bottomfish  fishery  resources 
occurring  in  the  EEZ  waters  of  Guam  are 
managed  under  the  FMP.  Recently, 
Guam's  bottomfish  fishery  has 
experienced  an  increase  in  effort  due  to 
the  entry  and  participation  of  large-scale 
vessels  (>  50  ft)(15.2  m).  This  has 
concerned  the  Council  for  multiple 
reasons:  (1)  there  is  a  lack  of 
information  regarding  Guam's 
bottomfish  fishery  resources,  (2)  local 
catch  rates  might  decline  to  levels  not 
viable  to  support  the  small-vessel 
component  of  the  fishery.  (3) 
community  participation  in  the  fishery 
maybe  threatened,  and  (4)  traditional 
patterns  of  supply  for  bottomfish 
products  in  the  local  markets  may  be 
disrupted. 

These  concerns  prompted  the  Council 
to  recommend  the  development  of 
Amendment  9  to  the  FMP  that  would 
address  the  apparent  increase  in  effort 
occurring  in  Guam's  bottomfish  fishery. 
An  environmental  assessment  prepared 
for  the  amendment  described  the 
various  management  needs  and  options 
to  effectively  manage  the  fishery,  in 
addition  to  the  costs  of  no  action.  On 


June  12,  2003,  the  Council  chose  the 
preferred  alternative  which  excludes 
large-scale  vessels  (<50  ft)(15.2  m)  from 
fishing  for  bottomfish  within  50  nm  of 
Guam,  the  implementation  a  permit 
system,  and  logbook  reporting 
requirements.  Refiecting  the  preferred 
alternative.  Amendment  9  is  currently 
being  finalized  for  transmittal  to  NOAA. 
CNMI 

For  several  years,  there  has  been 
bottomfish  fishing  in  the  EEZ  waters  of 
CNMI.  A  significant  portion  of  the  eifort 
in  the  CNMI's  bottomfish  fishery  is  from 
larger  vessels  (>  50  ft),  which  account 
for  sixty  percent  of  the  total  bottomfish 
landings  in  the  CNMI. 

As  a  response  to  the  Council's 
development  of  Amendment  9.  which 
addresses  the  emergence  of  large-scale 
vessels  in  Guam's  bottomfish  fishery, 
the  CNMI  is  concerned  that  large-scale 
vessels  displaced  from  Guam's 
bottomfish  fishery  will  subsequently 
fish  and  exploit  the  nearby  bottomfish 
resources  in  the  EEZ  waters  around  the 
CNMI.  For  this  reason,  the  Council  has 
recommended  the  development  of  a 
comprehensive  EIS  that  describes 
various  options  for  effective 
management  of  the  bottomfish  fishery 
around  the  CNMI. 

Alternatives 

The  Council  is  scoping  to  establish  a 
reasonable  range  of  alternatives,  which 
may  include  gear  restrictions,  limited 
access,  closed  areas,  seasonal  closures, 
permits  and  reporting  requirements,  and 
catch  limits.  In  addition  to  developing 
possible  alternatives,  the  scoping 
meetings  will  serve  to  identify  and 
eliminate  the  issues  which  are  not 
significant  or  which  have  been  covered 
by  prior  environmental  review. 

Public  Involvement 

Public  scoping  is  an  early  and  open 
process  for  determining  the  scope  of 


issues  to  be  addressed.  A  principle 
objective  of  the  scoping  and  pubUc 
involvement  process  is  to  identify  a 
reasonable  range  of  management 
alternatives  that,  with  adequate 
analysis,  will  delineate  critical  issues 
and  provide  a  clear  basis  for 
distinguishing  between  those 
alternatives  and  selecting  a  preferred 
alternative. 

Dates,  Times,  and  Locations  for  Public 
Scoping  Meetings 

1.  Tinian,  CNMI  —  Wednesday. 
September  24,  2003,  from  2-4  p.m.  at 
the  Tinian  Gaming  Commission 
Conference  Room,  San  Jose,  Tinian 
96952. 

2.  Saipan,  CNMI  —  Wednesday, 
September  24,  2003,  from  7-9  p.m.  at 
the  Pedro  P.  Tenorio  Multipujsoe 
Building.  Susupe,  Saipan  96950; 

3.  Rota,  CNMI  —  Thursday. 
September  25.  2003,  from  1-3  p.m.  at 
the  Department  of  Lands  and  Natural 
Resources  Building,  Songsone,  Rota 
96951. 

4.  Agana,  Guam  -  Friday,  September 
26,  2003,  from  7-9  p.m.  at  the  G.  D. 
Perez  Marina,  Agana,  Guam  96910. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds. 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  five  days  prior  to  the 
meeting  date.  - 

Authority:  16  U.S.C.  1801  e*  seq. 
Dated:  September  17,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-24115  Filed  9-22-03;  8:45  am) 

BILLING  CODE  3510-22-S 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  ttut  are  applicable  to  ttie 
puMc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
FOTMl  Sarvic* 


South  Bmt  River  Range  Allotment 
Management  Plan  Revlsiona;  Caribou- 
Targhee  Natlonar  Forest;  Bear  Lake 
and  Franklin  Counties,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


Federal  Register 

Vol.  68,  No.  184 

Tuesday,  September  23.  2003 


this  Notice  s  lould  be  received  within  30 
days  of  the  d  ite  of  publication  of  this 
Notice  in  the  Federal  Register.  No 
scoping  meel  ings  are  planned  at  this 
time.  Informi  ition  received  will  be  used 
in  preparatic  d  of  the  Draft  EIS  and  Final 
EIS. 

ADDRESSES:  I  >end  written  comments  to 
Montpelier  I  anger  District.  Attn.  Dennis 
Deuhren,  32^  North  4th  St.,  Montpelier, 
The  responsible  official  for 
is  Dennis  Deuhren,  District 


SUMMARY:  The  Montpelier  Ranger 
District.  Caribou-Targhee  National 
Forest  will  be  preparing  an 
Environmental  Impact  Statement  (EIS) 
to  analyze  the  effects  of  continued 
domestic  livestock  grazing  on  eight 
cattle  allotments  and  V  o  sheep 
allotments  within  the  South  Bear  River 
Ranger  project  area.  The  project  area  is 
the  Idaho  tract  of  the  Cache  National 
Forest.  It  includes  the  portion  of  the 
Bear  River  Range  of  the  Wasatch  Range 
which  extends  from  the  Utah-Idaho 
border  to  just  south  of  Emigration 
Highway,  Idaho.  The  communities  of 
Fish  Hav«n,  St.  Charles,  Bloomington, 
and  Paris  are  situated  east  of  this  area, 
and  Preston  and  Franklin  lie  west  of  the 
'  project  area.  Allotment  Management 
Plans  would  be  revised  on  the  following 
allotments:  Bear  Lake  C&H, 
Bloomington  C&H,  Cherryville  C&H, 
Franklin  Basin  S&G,  Fish -Haven  C&H, 
Logan  River  S&G,  Mink  Creek  C&H, 
Paris-Liberty  C&H,  and  Sugar  Creek 
C&H.  thf  icope  of  the  analysis  is 
limited  to  the  consideration  of  the 
revision  of  the  Allotment  Management 
Plans  and  connected  actions.  The 
project  impact  zone  includes  Bear  Lake 
and  Franklin  Counties,  Idaho,  and  Idaho 
Fish  and  Game  Hunting  Units  (77)  and 
(78).  Implementation  of  this  project  is 
scheduled  to  begin  fiscal  year  2005.  The 
decision  would  provide  guidance  for 
grazing  allotments  in  t'  e  project  area  for 
the  next  twenty  years. 
DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 


Idaho  83254 

this  decisioE 

Ranger 

FOR  FURTHEI^  INFORMATION  CONTACT 

Questions  c<  mceming  the  proposed 
action  and  HS  should  be  directed  to 
Heidi  Heyr^d,  Rangeland  Management 
Specialist  atl(208)  847-0375. 
SUPPt-EMENTkRY  INFORMATION:  The  EIS 
and  subseqiient  revision  of  the 
Allotment  Management  Plans  will  bring 
these  allotrajents  in  compliance  with 
Public  Law  1 04,  and  other  applicable 
laws  and  regulations.  The  Forest  Service 
invites  writ  en  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  an  i  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation!  of  the  Draft  EIS  and  Final 
EIS.  For  moBt  effective  use,  comments 
should  be  submitted  to  the  Forest 
Service  wit  lin  30  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 

Register. 

Agency  n  spresentatives  and  other 
interested  {  eople  are  invited  to"  visit 
with  Forest  Service  officials  at  any  time 
during  the  '.  'AS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  firmal  comments  on  the 
analysis.  Tne  two  comment  periods 
include  du  ing  the  scoping  process  (the 
next  thirty  days  following  the 
publicatior  of  this  Notice  in  the  Federal 
Register]  aj  id  during  the  formal  review 
period  of  tie  Draft  EIS. 

The  Fore  st  Service  estimates  the  Draft 
EIS  will  be  filed  within  5  months  of  this 
Notice  of  Intent,  approximately  April 
2004.  The  ='inal  EIS  will  be  filed  within 
6  months  c  f  that  date,  approximately 
September  2004. 

The  For*  st  Service  believes,  at  this 
early  stage  it  is  important  to  give 
reviewers  lotice  of  several  court  rulings 
related  to  lublic  participation  in  the 
environm(  ntal  review  process.  First, 
reviewers  jf  draft  environmental  impact 
statement!  must  structure  their 
participati  on  in  the  environmental 
review  of  he  proposal  so  that  it  is 
meaningft  1  and  alerts  an  agency  to  the 


^viewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts,  City 
ofAngoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to  : 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedxiral  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  far  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  September  11.  2003. 
Dennis  Duehren, 

District  Banger,  Caribou-Targhee  National 
Forest,  Intermountaitt  Region,  USDA  Forest 
Service. 
[FR  Doc.  03-24166  Filed  9-22-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

^      DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  24,  2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
tins  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Federal  Register/Vol.  68.  No.  184/Tuesday.  September  23.  2003 / Notir... 


55243 


Dated:  September  17,  2003. 
Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
.  Group.  Office  of  the  Chief  Information  Officer 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Application  for  the  European 
Community-United  States  Cooperation 
Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  60. 
Burden  Hours:  1,800. 

Abstract:  The  European  Community- 
United  States  (EC-US)  Cooperation     - 
Programs  will  support  new  types  of 
cooperation  in  curriculum  development 
and  shident  exchange  between  the  U.S. 
and  the  European  union. 


Requests  for  copies  of  the  proposed 
information  collection  request  may  be  ^ 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2349.  When  you  access  tiie 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  her  e-mail  address 
Vivian_Reese@ed.gov.  Requests  may 
also  be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  tiie  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-24181  Filed  9-22-03;  8:45:  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  24,  2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  Uie  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
Uiat  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  Uie  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  tathe  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statiitory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  tiie  Chief  Information 
Officer,  publishes  tiiat  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Titie;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5") 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  tiie  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  17,  2003. 
Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer 

Institute  of  Education  Sciences 

Tvoe  of  Review:  Reinstatement. 


Title:  School  Survey  on  Crime  and   - 
Safety:  2004  (SSOCS:  2004) 
Frequency:  Every  four  years. 
Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour     ■ 
Burden: 

Responses:  2,550.  • 

Burden  Hours :  2 ,  703 . 
Abstract:  Authorized  under  the 
Education  Sciences  Reform  Act  of  2002, 
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the  School  Survey  on  Crime  and  Safety: 
2004  (SSCX:S)  is  the  only  recurring 
federal  survey  which  collect  detailed 
information  on  crime  and  safety  from 
the  public  school  principals' 
perspective.  Tlie  survey  collects 
information  on  frequency  and  types  of 
crimes  at  schools  and  disciplinary 
actions;  information  about  perceptions 
or  disciplinary  problems  in  school;  and 
a  description  of  school  policies  and 
programs  concerning  crime  and  safety. 
Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  niunber  2352.  When  you  access  the 
information  collection,  click  on    , 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivianjreese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OaO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Katrina  Ingalls  at 
her  e-mail  address 

Katrina.Ingalls@ed.gov.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

(FR  Doc.  03-24182  Filed  9-22-03;  8:45  am] 

BHJJNG  CODE  4000-01-P 


which  a  prop  osed  transaction  that  will 
result  in  a  ch  uige  in  Hardee  Power's 
upstream  ow  lers  closes  (Transaction 
Closing  Tim< ). 

Hardee  Po'  ver  states  that  as  of  the 
Transaction  i  closing  Time  and  as 
described  in  the  supplement  and 
application,  lardee  Power,  a  Florida 
limited  parti  ership,  will  be  engaged 
directly  and  jxclusively  in  the  business 
of  operating  dl  or  part  of  one  or  more 
eligible  facil  ties  located  in  Florida. 
Hardee  Pow(  ir  also  states  that  the 
eligible  facil  ties  will  consist  of  an 
approximate!  307  MW  natural  gas/No.  2 
oil  fired  eleciric  generation  plant  and 
related  interconnection  facilities.  The 
output  of  thd  eligible  facilities  will  be 
sold  at  wholesale. 

Any  perso  n  desiring  to  intervene  or  to 
protest  this  iling  should  file  with  the 
Federal  Enei  gy  Regulatory  Commission, 
888  First  Sti  Bet,  NE.,  Washington,  DC 
20426,  in  ac  :ordance  with  Rules  211 
and  214  of  t  le  Commission's  Rules  of 
Practice  anc  Procedure  (18  CFR  385.211 
and  385.21^ ).  Protests  will  be 
considered  )y  the  Commission  in 
i  determining  the  appropriate  action  to  be 
taken,  but  v  ill  not  serve  to  make 
protestants  larties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  i  notion  to  intervene.  All  such 
motions  or  jrotests  should  be  filed  on 
or  before  th  j  comment  date,  and,  to  the 
extent  appl  cable,  must  be  served  on  the 
applicant  aid  on  any  other  person 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  fiUng  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtai  a  copies  of  agreements  at  the 
Washington,  DC  offices  of  the' 
Commission,  800  North  Capitol  Street 
NW.,  Room  940.  hiterested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  Nos.:  011510-019,  -020. 
Title:  West  Africa  Discussion 

Agreement. 
Parties: 

A.P.  Moller-Maersk  Sealand; 

Atlantic  Bulk  Carriers,  Ltd.; 

HUAL  A/S; 

P&O  Nedlloyd  Limited; 

Safmarine  Container  Lines  NV;  and 

Zim  Israel  Navigation  Co.,  Ltd.  Corp. 
Synopsis:  The  first  amendment  removes 

Maersk  Sealand  as  a  party  to  the 

agreement  and  the  second  amendment 

removes  Safmarine  as  a  party. 

Dated:  September  17,  2003. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakie, 
Secretary. 

[FR  Doc.  03-24187  Filed  9-22-03;  8:45  am] 
BILLING  cooe  STaO-OI-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-87-000] 

Hardee  Power  Partners,  Limited; 
Notice  of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

September  12,  2003. 

Take  notice  that  on  September  9, 
2003,  Hardee  Power  Partners,  Limited 
(Hardee  Power)  filed  with  the  Federal 
Energy  Regulatory  Commission  (the 
Commission)  a  supplement  to  its 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended,  and 
part  365  of  the  Commission's 
regulations,  on  and  as  of  the  time  at 


designated  m  the  official  service  list. 
This  filing  s  available  for  review  at  the 
Commissio  i  or  may  be  viewed  on  the 
Commissia  I's  Web  site  at  http:// 
www.ferc.g  )v,  using  the  eLibrary 
(FERRIS)  li  ik.  Enter  the  docket  number 
excluding  t  le  last  three  digits  in  the 
docket  nun  her  field  to  access  the 
document,  "or  assistance,  please  contact 
FERC  Onlii  le  Support  at 
FERCOnlin  eSupport@feTc.gov  or  toll- 
free  at  (866 1  208-3676,  or  for  TTY, 
contact  (20  I)  502-8659.  Protests  and 
interventia  ns  may  be  filed  electronically 
via  the  Int«  rnet  in  lieu  of  paper;  see  18 
CFR  385.21  I01(a)(l)(iii)  and  the 
instruction  s  on  the  Commission's  Web 
site  under  he  "e-Filing"  link.  The 
Commissic  n  strongly  encourages 


electronic 


Magalie  R. 

Secretary. 

[PR  Doc.  03|-24068 
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llings. 


Comment  Date:  September  22,  2003. 


iaias. 


Filed  9-22-03;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
[Petition  No.  P8-03] 

Petition  of  BAX  Global  Inc.  for 
Rulemaking;  Notice  of  Filing 

Notice  is  hereby  given  that  Sax  Global 
Inc.  ("Petitioner")  has  petitioned  for  the 
issuance  of  a  rulemaking  pursuant  to  46 
CFR  502.51.  Petitioner  seeks  a 
rulemaking  to  amend  the  Commission's 
regulations  to  permit  Petitioner  to  enter 
into  confidential  service  contracts  as 
"ocean  common  carriers"  with  their 
shipper-clients  for  the  ocean 
transportation  of  cargo.  Petitioner 
proposes  the  following  criteria  for 
determining  which  entities  should  be 
authorized  to  enter  confidential  service 
contracts: 

1.  A  substantial  U.S.  related 
transportation  presence  with  $100 
million  annual  transportation  related    . 
gross  revenue  by  itself  or  affiliated 
companies; 

2.  Publicly-held  (either  directly  or 
through  a  parent)  or  is  a  third  party 
logistics  company  (e.g.,  ocean  freight 


forwarder.  NVOCC)  that  is  related  to  an 
ocean  common  carrier  serving  the  U.S. 
trades;  and 

3.  Holding  itself  out  to  be  a  multi- 
modal logistics  maritime  transportation 
provider  and  historically  compliant 
with  U.S.  regulations  as  administered  by 
the  Federal  Maritime  Commission  prior 
to  applying  to  qualify  for  the  right  to 
offer  service  contracts. 

Petitioner  asserts  that  allowing 
NVOCCs  that  meet  these  criteria  to  enter 
confidential  service  contracts  without 
an  individual  exemption  will  set  a 
standard  that  will  allow  the 
Commission  to  continue  appropriate 
regulation  and  oversight  of  the  NVOCC 
trade,  and  provide  the  Commission  and 
the  public  with  the  confidence  that  only 
qualified  companies  are  granted  this 
privilege. 

In  order  for  the  Commission  to  make 
a  thorough  evaluation  of  the  Petition, 
interested  persons  are  requested  to 
submit  views  or  arguments  in  reply  to 
the  petition  no  later  than  October  10, 
2003.  Replies  shall  consist  of  an  original 
and  15  copies,  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington,  DC  20573-0001,  and 
be  served  on  Petitioner's  counsel 
Edward  J.  Sheppard,  Esq.,  Thompson 
Cobum  LLP,  1909  K  Street,  NW.,  Suite 
600,  Washington,  DC  20006.  It  is  also 
requested  that  a  copy  of  the  reply  be 
submitted  in  electronic  form 
(WordPerfect,  Word  or  ASCII)  on 
diskette  or  e-mailed  to 
Secretary@fmc.gov.  The  Petition  will  be 
posted  on  the  Commission's  Home  Page 
at  http://www.fmc.gov/Docket%20Log/ 
Docket%20Log%20lndex.htm.  All 
replies  filed  in  response  to  the  Petition 
will  also  be  posted  on  the  Commission's 
Home  Page  at  this  location. '  Copies  of 
the  Petition  also  may  be  obtained  by 
sending  a  request  to  the  Office  of  the 
Secretary,  Room  1046,  or  by  calling 
(202)  523-5725.  Parties  participating  in 
this  proceeding  may  elect  to  receive 
service  of  the  Commission's  issuances 
in  this  proceeding  through  e-mail  in  lieu 
of  service  by  U.S.  mail.  A  party  opting 
for  electronic  service  shall  advise  the 
Office  of  the  Secretary  in  writing  and 
provide  an  e-mail  address  where  service 
can  be  made.  Such  request  should  be 
directed  to  secretary@fmc.gov. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  03-24186  Filed  9-22-03:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

[Petition  No.  P»-03] 

Petition  of  C.H.  Robinson  Worldwide, 
Inc.  for  Exemption  Pursuant  to  Section 
16  of  the  Shipping  Act  of  1984  to 
Permit  Negotiation,  Entry  and 
Performance  of  Confidential  Service 
ContracU;  Notice  of  Filing 

Notice  is  hereby  given  that  C.H. 
Robinson  Worldwide,  hic.  ("Petitioner") 
has  petitioned,  pursuant  to  Section  16  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app 
1715,  and  46  CFR  502.67,  for  an 
exemption  from  the  Shipping  Act,  to 
permit  it  to  negotiate,  enter  into  and 
perform  service  contracts. 

In  order  for  the  Commission  to  make 
a  thorough  evaluation  of  the  Petition, 
interested  persons  are  requested  to 
submit  views  or  arguments  in  reply  to 
the  petition  no  later  than  October  10, 
2003.  Replies  shall  consist  of  an  original 
and  15  copies,  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington,  DC  20573-0001,  and 
be  served  on  PeUtioner's  counsel  Carlos 
Rodriguez,  Esq.,  Rodriguez  O'Donnell 
Ross,  Fuerst  Gonzalez  &  Williams,  P.C, 
1211  Connecticut  Ave.  NW.,  Suite  800 
Washington,  DC  20036.  It  is  also 
requested  that  a  copy  of  the  reply  be 
submitted  in  electronic  form 
(WordPerfect,  Word  or  ASCH)  on 
diskette  or  emailed  to 
Secretary@fmc.gov.  The  Petition  will  be 
posted  on  the  Commission's  Home  page 
at  http://www.fmc.gov/Docket%20Log/ 
Docket%20Log%20Index.htm.  All 
replies  filed  in  response  to  the  Petition 
will  also  be  posted  on  the  Commission's 
homepage  at  this  location.'  Copies  of 
the  Petition  also  may  be  obtained  by 
sending  a  request  to  the  Office  of  the 
Secretary,  Room  1046,  or  by  calling 
(202)  523-5725.  Parties  participating  in 
this  proceeding  may  elect  to  receive 
service  of  the  Commission's  issuances 
in  this  proceeding  through  email  in  lieu 
of  service  by  U.S.  mail.  A  party  opting 
for  electronic  service  shall  advise  the 
Office  of  the  Secretary  in  writing  and 
provide  an  e-mail  address  where  service 
can  be  made.  Such  request  should  be 
directed  to  secretary@fmc.gov. 


FEDERAL  MARITIME  COMMISSION 

tPrtltion  No.  P5-03] 

Petition  of  National  Customs  Brolwrs 
and  Forwarders  Association  of 
America,  Inc.  for  Limited  Exemption 
from  Certain  Tariff  Requirements  of  the 
dipping  Act  of  1984;  Extension  of 
Time 

Notice  is  hereby  given  that  the 
Commission  has  determined  to  extend 
the  due  date  for  comments  in  reply  to 
Petition  No.  P5-03  until  October  10 
2003. 

Bryant  L.  VanBrakle, 

Secretary. 

IFR  Doc.  03-24185  Filed  9-22-03;  8:45  am] 
BILUNG  CODE  ST30-m-P 


FEDERAL  MARITIME  COMMISSION 
[Petition  No.  P7-03] 

Petition  of  Ocean  World  Lines,  Inc.,  for 
a  Rulemaldng  To  Amend  and  Expand 
the  Definition  and  Scope  of  "Special 
Contracts"  To  Include  All  Ocean 
Transportation  Intermediaries;  Notice 
of  Ring 

Notice  is  hereby  given  that  Ocean 
Worid  Lines,  Inc.  ("Petitioner")  has 
petitioned  for  the  issuance  of  a 
rulemaking  pursuant  to  46  CFR  502.51. 
PetiUoner  seeks  a  rulemaking  to  address 
and  evaluate  the  impact  of  the 
Commission's  rules  governing  Ocean 
Transportation  Intermediaries  ("OTIs"). 
Specifically,  Petitioner  seeks  a 
rulemaking  that  would  expand  the 
definition  and  scope  of  the  term 
''special  contracts"  to  include  all  OTIs 
in  the  same  manner  as  currently  apphed 
to  ocean  freight  forwarders  (46  CFR 
515.41(c)).  Petitioner  advises  that  it  filed 
its  Petition  in  response  to  petitions  P3- 
03,  Petition  of  United  Parcel  Service, 
hic.  for  Exemption  Pursuant  to  Section 
16  of  the  Shipping  Act  of  1984  to  Permit 
Negotiation.  Entry  and  Performance  of 
Service  Contracts,  and  P5-03,  Petition 
of  National  Customs  Brokers  and 
Forwarders  Association  of  America, 
Inc.,  for  Limited  Exemption  torn 
Certain  Tariff  Requirements  of  the 
Shipping  Act  of  1984.  Petitioner  asserts 
that  its  Petition  will 


Bryant  L.  VanBralde, 

Secretary. 

[FR  Doc.  03-24184  Filed  9-22-03;  8:45  am) 
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'  Copies  of  replies  to  Petition  Nos.  P3-03,  P5-03 
P7-03,  and  P9-03  are  also  available  on  the 
Commission's  homepage  at  the  address  listed 
above. 


'  Copies  of  replies  to  Petition  Nos.  P3-03.  P5-03 
P7-03,  and  P8-03  are  also  available  on  the 
Commission  s  homepage  at  the  address  listed 
above. 


Provide  the  Commission  with  the 
regulatory'  ability  to  act  on  the  issue  of 
shielding  some  non-vessel-operating 
common  carrier  (•■NVCX:C")  rates  even  if  it 
determines  that  its  statutory  exemption 
authority  does  not  extend  to  those  elements 
of  the  statutory  regime" that  Congress 
addressed  directly  in  the  Ocean  Shipping 
Reform  Act  of  1998:  and  in  so  doing,  provide 
NVOCCs  with  the  ability  to  enter  into  rate 
agreements  that  are  shielded  from  public  - 
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view  by  their  competitors  without  recourse  to 
service  contracts  or  a  broad-ranging  tariff 
exemption  and  to  ameUorate  the  marketplace 
dyshinction  caused  by  the  transparent/ 
opaque  rate  dichotomy  that  exists  in  the 
trade  today. 

In  order  for  the  Commission  to  make 
a  thorough  evaluation  of  the  Petition, 
interested  persons  are  requested  to 
submit  views  or  arguments  in  reply  to 
the  petition  no  later  than  October  10, 
2003.  Replies  shall  consist  of  an  original 
and  15  copies,  be  directed  to  the 
Secretary,  Federal  \Iaritime 
Commission.  800  North  Capitol  Street, 
NW..  Washington.  DC  20573-0001,  and 
be  served  on  Petitioner's  counsel 
Leonard  L.  Fleisig.  Esq.,  Troutman 
Sanders  LLP,  401  Ninth  Street,  NW.. 
Suite  1000.  Washington,  DC  20004.  It  is 
also  requested  that  a  copy  of  the  reply 
be  submitted  in  electronic  form 
(WordPerfect.  Word  or  ASCII)  on 
diskette  or  e-mailed  to 
secTetary®fmc.gov.  The  Petition  will  be 
posted  on  the  Commission's  Home  page 
at  http://www.fmc.gov/Docket%20Log/ 
Docket%20l^g%20lndex.htin.  All 
replies  filed  in  response  to  the  Petition 
will  also  be  posted  on  the  Conxmission's 
Home  page  at  this  location.  ^  Copies  of 
the  Petition  also  may  be  obtained  by 
sending  a  request  to  the  Office  of  the 
Secretary,  Room  1046,  or  by  calling 
(202)  523-5725.  Parties  participating  in 
this  proceeding  may  elect  to  receive 
service  of  the  Commission's  issuances 
in  this  proceeding  through  e-mail  in  lieu 
of  service  by  U.S.  mail.  A  party  opting 
for  electronic  service  shall  advise  the 
Office  of  the  Secretary  in  writing  and 
provide  an  e-mail  address  where  service 
can  be  made.  Such  request  should  be 
directed  to  secretary@fmc.gov. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-24183  Filed  9-22-03;  8:45  am] 

BILLING  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

[Petition  P3-03] 

Petition  of  United  Parcel  Service,  Inc. 
for  Exemption  Pursuant  to  Section  16 
of  tlie  Shipping  Act  of  1984  To  Permit 
Negotiation,  Entry  and  Performance  of 
Service  Contracts;  Extension  of  Time 

Notice  is  hereby  given  that  the 
Commission  has  determined  to  extend 
the  due  date  for  comments  in  reply  to 


'  Copies  of  replies  to  Petition  Nos.  P3-03.  P5-03. 
P8-03.  and  P9-03  are  also  available  on  the 
Commission's  homepage _at  the  address  listed 
above. 


Petition  No.  |'3-03  until  October  10, 
2003. 

Bryant  L.  Vanprakle, 

Secretary. 

IFR  Doc.  03-2^188  Filed  9-22-03;  8:45  am] 

BILLING  CODE  i 


6130-01-P 


DEPARTME  n  OF  HEALTH  AND 
HUMAN  SEI^VICES 

Food  and  Di  ug  Administration 

Notices  of  /  pproval  of  New  Animal 
Drug  Applk  ations;  Correction 


AGENCY 

HHS. 

action: 


Fobd  and  Drug  Administration, 
Notjce;  correction. 


summary:  T  le  Food  and  Drug 
Administral  ion  (FDA)  is  correcting  two 
docimients  that  provided  notice  of  the 
approval  of  new  animal  drug 
application!  (NADAs)  and  abbreviated 
new  animal  drug  applications 
(AN  AD  As).  FDA  is  correcting  the 
chemical  er  tities  listed  in  the  subject 
lines  of  botl  i  documents  that  were 
transposed  during  document 
preparation.  The  address  for  one  of  the 
drug  sponsi  irs  is  also  being  corrected. 
These  corre  ctions  are  being  made  to 
improve  th(  i  accuracy  of  the  Federal 
Register. 

FOR  FURTHE  ^  INFORMATION  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  {^FV-6),  Food  and  Drug 
Administrdlion,  7519  Standish  PI., 
Rockville.  MD  20855,  301-827-4567,  e- 
mail:  ghaiael@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-17262,  bublished  on  July  9,  2003  (68 
FR  40984),  the  following  correction  is 
made: 

1.  On  pa  ',e  40984,  in  the  first  column, 
in  the  title  "Clindamycin"  is  corrected 
to  read  "&  citracin;  Lasalocid;  Narasin; 
Roxarsone '. 

In  FR  Dc  c.  03-17438,  published  on 
July  10,  20  33  (68  FR  41161),  the 
following  I  lorrections  are  made: 

1.  On  pa  ^e  41161,  in  the  third, 
column,  ii  the  title,  "Bacitracin; 
Lasalocid;  Narasin;  Roxarsone"  is 
corrected  i  o  read  "Clindamycin";  and 

2.  On  p<  ge  41161,  in  the  third 
column,  in  the  second  paragraph  of  the 
SUPPLEMEIfTARY  INFORMATION  section,  the 
address  for  Delmarva  Laboratories,  Inc., 
is  corrected  to  read  "1500  Huguenot 
Rd.,  suite  106,  Midlothian,  VA  23113" 

Dated:  S«  ptember  15,  2003. 
Linda  Toll)  fson. 

Deputy  Din  \ctor.  Center  for  Veterinary 
Medicine. 

[FR  Doc.  oi-24158  Filed  9-22-03;  8:45  am] 
BILUNG  COO  ■  4160-01-S 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  Under  the  Compreliensive 
Environmental  Response, 
Compensation  and  Liability  Act,  Clean 
Air  Act,  Resource  Conservation  and 
Recovery  Act,  and  Chapter  1 1  of  the 
United  States  Banlcruptcy  Code 

Notice  is  hereby  given  that  on 
September  1 7,  2003,  a  proposed 
Settlement  Agreement  was  lodged  with 
the  United  States  Bankruptcy  Court  for 
the  Southern  District  of  New  York  in  In 
re  Bethlehem  Steel  Corporation,  et  al, 
Chapter  11  Case  Nos.  01-15288  (BRL) 
through  01-15302.  01-15308.  The 
proposed  Settlement  Agreement  would 
resolve  civil  claims  alleged  in  two 
proofs  of  claim  filed  by  the  United 
States  against  Bethlehem  Steel 
Corporation  and  its  subsidiaries  and 
affiliates  (collectively.  Debtors)  in  the 
Bankruptcy  cases:  A  September  25. 
2002 ,  Proof  of  Claim  filed  on  behalf  of 
the  U.S.  Army,  U.S.  Navy,  U.S.  Air 
Force,  and  General  Service 
Administration  (GSA)  relating  to  the 
Consent  Decree  judgment  entered  in 
Duffy  Brothers  Construction  Co.,  Inc.  v. 
American  Airlines,  Inc.  (D.  Mass.  1997); 
and  a  September  30,  2002,  Proof  of 
Claim  filed  on  behalf  of  the  United 
States  Environmental  Protection  Agency 
(EPA),  the  Department  of  Commerce  (on 
behalf  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)), 
and  the  Department  of  Agriculture  (on 
behalf  of  the  USDA  Forest  Service), 
asserting  various  liabilities  against 
Debtors  under  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  the  Clean  Air  Act,  and  the 
Resource  Conservation  and  Recovery 
Act(RCRA). 

Under  the  proposed  settlement,  the 
United  States  would  resolve  the 
following  claims:  Claims  of  the  United 
States  pertaining  to  Bethlehem  Steel's 
liability  imder  CERCLA  relating  to  six 
EPA  CERCLA  sites  in  Regions  3,5,7,  and 
9  and  one  USDA  Forest  Service 
CERCLA  site  in  Montana;  a  claim  of  the 
United  States  filed  on  behalf  of  the  U.S. 
Army,  U.S.  Navy,  U.S.  Air  Force,  and 
GSA  for  Bethelehem's  liability  relating 
to  a  CERCLA  consent  decree;  and  claims 
of  the  United  States  on  behalf  of  EPA 
asserting  liability  to  Bethlehem  Steel  for 
civil  penalties  under  the  Clean  Air  Act 
and  the  RCRA. 

The  United  States  would  receive  the 
following  claims  in  the  Bankruptcy 
imder  the  proposed  Settlement 
Agreement;  (1)  Allowed  secured  claims 
totaling  $200,000  and  allowed  general 
unsecured  claims  totaling  $2,492,163.10 
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for  Debtors'  liability  under  CERCLA  for 
response  costs  incurred  and  to  be 
incurred  by  EPA  in  connection  with  the 
following  Superfund  sites:  the  Breslube- 
Penn  Superfund  Site  in  Coraopolis, 
Pennsylvania;  the  Spectron  Superfund 
Site  in  Elkton,  Maryland;  the 
Conservation  Chemical  Company  of 
Illinois,  Inc.  Site  in  Gary,  Indiana;  the 
PCB  Treatment,  Inc.  Superfund  Site, 
including  one  facility  in  Kansas  City, 
Kansas  and  another  facility  in  Kansas 
City,  Missouri;  the  Operating  Industries, 
Inc.  Superfund  Site  in  Monterey  Park, 
California;  and  the  Waste  Disposal,  Inc. 
Superfund  Site  in  Santa  Fe  Springs, 
California;  (2)  an  allowed  secured  claim 
of  $125,000  and  an  allowed  general 
unsecured  claim  of  $250,000  for 
Debtors;  liability  under  CERCLA  for 
response  costs  incurred  and  to  be 
incurred  by  the  USDA  Forest  Service  in 
connection  with  the  Elkhom  Mine  and 
Mill  Site  near  Wise  River,  Montana;  (3) 
an  allowed  general  unsecured  claim  for 
$30,000  for  Debtors'  liability  for  civil 
penalties  for  prepetition  RCRA 
violations  at  the  Bethlehem  Lukens 
Plate  Division  in  Coatesville, 
Pennsylvania;  (4)  an  allowed 
administrative  expense  claim  for 
$165,000  and  an  allowed  general 
unsecured  claim  for  $500,000  for 
Debtors'  liability  for  civil  penalties  for 
prepetition  and  postpetition  violations 
of  the  Clean  Air  Act,  42  U.S.C.  7401  et 
seq.  (CAA),  and  regulations 
promulgated  thereunder,  at  Bethlehem's 
Bums  Harbor  facility  in  Porter  County, 
Indiana;  and  (5)  an  allowed  general 
unsecured  claim  for  $137,191.11 
resolving  Debtors'  liability  relating  to 
the  Consent  Decree  judgment  in  Duffy 
Brothers  Construction  Co.,  Inc.  v. 
American  Airlines,  Inc.  (D.  Mass  1997). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Settlement 
Agreement  for  a  period  of  twenty  (20) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044,  and  should  refer  to  In  re 
Bethlehem  Steel  Corporation,  et  al. 
(Case  Nos.  01-15288  (BRL)  thrbugh  01- 
15308)(D.J.  Ref.  No.  90-11-3-07678). 
Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA  42  U.S.C 
6973(d). 

The  Settlement  Agreement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  New  York,  33  Whitehall  Street  (8th 
Floor)  New  York,  New  York  10004,  and 
at  the  United  States  Environmental 
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Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  During  the 
public  comment  period,  the  Agreement 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Settlement  Agreement  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044,  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  number 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$8.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  United  States 
Treasiuy. 


Benjamin  Fisherow. 

Deputy  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-24190  Filed  9-18-03;  9:46  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

U.S.  Marshals  Service 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 

AGENCY:  U.S.  Marshals  Service, 
Department  of  Justice. 
ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement. 


SUMMARY:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS)  for  development  of  a  contract 
detention  facility  to  house  persons  in 
the  custody  of  the  U.S.  Department  of 
Justice.  The  contract  detention  facility  is 
proposed  to  be  located  within  a  50-mile 
radius  of  the  U.S.  Courthouse  located  at 
1300  Victoria  in  Laredo,  Texas. 

Background 

The  United  States  Marshals  Service 
(USMS)  is  the  nation's  oldest  and  most 
versatile  federal  law  enforcement 
agency.  Created  by  the  Judiciary  Act  of 
1 789,  the  same  legislation  that 
established  the  federal  judicial  system, 
the  USMS  has  served  the  nation  through 
a  variety  of  vital  law  enforcement 
activities.  The  Director,  Deputy  Director 
and  94  U.S.  Marshals  (appointed  by  the 
President  or  the  Attorney  General) 
direct  the  activities  of  95  district  offices 
and  personnel  stationed  at  more  than 
350  locations  throughout  the  50  states 
and  U.S.  territories.  The  USMS  occupies 
a  uniquely  central  position  in  the 
federal  justice  system  and  is  involved  in 


virtually  every  federal  law  enforcement 
initiative.  Approximately  4,000  Deputy 
Marshals  and  career  employees  perform 
a  variety  of  nationwide,  day-to-day 
missions. 

During  the  past  decade,  the  federal 
detainee  population  has  experienced 
unprecedented  growth  as  a  result  of 
expanded  federal  law  enforcement 
initiatives  and  resources.  The  detainee 
population  has  increased  by  almost 
1,000  percent,  from  approximately  4,000 
m  1981  to  over  45,000  today.  These 
prisoners  are  being  housed  in  a 
combination  of  local,  state,  federal  and 
private  facilities  around  the  country. 
However,  the  growth  in  the<ietainee 
population  is  occurring  at  the  same  time 
that  available  space  in  local  jails  is 
decreasing.  Local  jail  space  is 
increasingly  needed  to  house  local 
offenders,  leaving  less  space  available 
for  the  contractual  accommodation  of 
federal  detainees.  These  trends  are 
projected  to  continue  for  the  foreseeable 
future  and  present  a  major  challenge  for 
federal  agencies  such  as  the  USMS  to 
house  detainees. 

Faced  with  severe  shortages  in  state 
and  local  bed  space,  especially  in  major 
metropolitan  areas  (federal  court  cities), 
as  well  as  court-ordered  caps  on 
prisoner  populations,  the  USMS  is 
finding  it  increasingly  difficulty  to  local 
bedspace  in  state  and  local  jails  that 
have  traditionally  been  used  to  house 
federal  prisoners.  Consequently,  the 
USMS  periodically  contracts  with  the 
private  sector  for  detention  services  or 
must  house  detainees  farther  and  farther 
from  their  respective  federal  court  cities. 
The  resultant  long-distance  movement 
of  federal  detainees  requires  substantial 
amounts  of  USMS  time  and  resources, 
and  strains  the  Justice  Prisoner  and 
Alien  Transportation  System  to  its  limit. 
Proposed  Action 

The  USMS  has  determined  that  there 
is  a  need  to  house  up  to  2,800  federal 
detainees  within  the  Laredo,  Texas  area 
The  high  level  of  USMS  and  U.S. 
Department  of  Homeland  Security 
activity  in  the  southwestern  United 
States  in  general  and  Texas  in  particular 
requires  more  beds  than  are  readily 
available  in  local  or  state  facilities.  The 
USMS  has  a  particular  need  for 
detention  facilities  to  be  located  near 
federal  courthouses  because  of  its 
responsibility  to  detain  those 
individuals  accused  of  violating  federal 
laws. 

hi  response  to  this  need,  the  USMS  is 
seeking  to  contract  with  a  private  * 

detention  contractor  to  provide  a 
contractor-owned  and  operated  facility 
capable  of  housing  2,800  detained 
individuals  charged  with  federal 
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offenses  and  while  awaiting  trial  or 
sentencing.  Eight  prospective  contract 
detention  facility  sites  within  a  50-mile 
radius  of  the  U.S.  Courthouse  located  at 
1300  Victoria,  Laredo,  Texas  have  been 
offered  to  the  USMS  for  consideration. 
The  eight  sites  are  described  as  follows: 

•  KiUam  Property— East  of  1-35  and 
north  of  Laredo  in  Webb  County,  Texas. 

•  San  Rafael  Property— West  of  1-35 
and  south  of  Laredo  in  Webb  County, 

Texas. 

•  Las  Blancas  Subdivision  Property — 
North  of  State  Highway  359  and  east  of 
Laredo  in  Webb  County,  Texas. 

•  Pinto  Valle  Industrial  Park 
Property — East  of  Farm-to-Market  Road 
1472  and  northwest  of  Laredo  in  Webb 
Co\inty,  Texas. 

•  Riata/Laredo  Property — North  of 
State  Highway  359  and  east  of  Laredo  in 
Webb  County,  Texas. 

•  Valley  Boulevard/Highway  83 
Property— West  of  State  Highway  83 
and  south  of  Laredo,  in  Webb  County, 
Texas. 

•  Webb  County  Detention  Center 
Property— West  of  State  Highway  83 
and  south  of  Laredo  in  Webb  County, 
Texas. 

•  Encinal  Property — East  of  1-35, 
south  of  State  Highway  44  and  east  of 
the  City  of  Encinal  in  La  Salle  County, 
Texas. 

All  sites  offered  will  be  evaluated  by 
USMS  in  a  DEIS  that  will  analyze  the 
potential  impacts  of  detention  facility 
construction  and  operation  at  the 
prospective  sites. 

The  Process 

In  the  process  of  evaluating 
prospective  sites,  many  factors  and 
features  will  be  analyzed  including,  but 
not  limited  to:  topography,  geology/ 
soils,  hydrology,  biological  resources, 
utility  services,  transportation  services, 
ciiltural  resources,  land  uses,  socio- 
economics, hazardous  materials,  air  and 
noise  quality,  among  others. 

Ahernatives 

In  developing  the  DEIS,  the  No  Action 
alternative  and  alternative  sites  for  the 
proposed  contract  detention  facility  will 
be  examined. 

Scoping  Process 

Ehiring  the  preparation  of  the  DEIS, 
there  will  be  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  Public  Scoping 
Meetings  will  be  held  in  and  aroimd 
commimities  under  consideration  for 
development  of  the  contract  detention 
facility  at  times,  dates  and  at  locations 
to  be  determined.  The  meeting 
locations,  dates,  and  times  will  be  well 
publicized  and  will  be  arranged  to  allow 
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for  the  public  as  well  as  interested 
agencies  andjorganizations  to  attend  and 
formally  express  their  views  on  the 
scope  and  significant  issues  to  be 
studied  as  p*rt  of  the  DEIS  process.  The 
Scoping  Meetings  are  also  being  held  to 
provide  for  timely  public  comments  and 
imderstandiig  of  federal  plans  and 
programs  with  possible  environmental 
consequencas  as  required  by  the 
National  Em  ironmental  Policy  Act  of 
1969,  as  am€  nded,  and  the  National 
Historic  Pre!  ervation  Act  of  1966,  as 
amended. 

Availability  of  DEIS 

Public  not  ice  will  be  given  concerning 
the  availabil  ;ty  of  the  DEIS  for  public 
review  and  comment. 


Dated:  Sep 
Thomas  ].  Mi  :Cafferty 


Contracting 
Service. 


[FR  Doc 
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Contact 

Questions  concerning  the  proposed 
action  and  t  le  DEIS  may  be  directed  to: 
Karin  E.  Ed(  y.  Contract  Specialist,  U.S. 
Department  of  Justice — United  States 
Marshals  Service,  Headquarters 
Contracts  Office,  C.S.  #3,  Room  927. 
Washington  DC  20530-1000, 
Telephone:^02-353-8348/Facsimile: 

202-307-96  95. 

ember  2,  2003. 
lafferty, 

Ifcer,  United  States  Marshals 

03-fe4170  Filed  9-23-03;  8.45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

National  Saiall  Business  Development 
Center  Advisory  Board;  Public  Meeting 


The  U.S.  Small  Business 
Administration  National  Small  Business 
Developmant  Center  Advisory  Board 
will  hold  aj public  meeting  on  Thursday, 
October  2,  2003,  from  9  am  to  1  pm  in 
Seabreeze  fi  at  the  San  Diego  Sheraton 
in  San  Dieio,  California  to  dif  cuss  such 
matters  as  nay  be  presented  by 
members,  i  taff  of  the  U.S.  Small 
Business  /  dniinistration,  or  others 
present. 

For  furtl  er  information,  please  write 
or  call  Vailessa  Piccioni,  U.  S.  Small 
Business  Administration,  409  Third 
Street  SW. ,  Sixth  Floor,  Washington,  DC 
20416,  teh  phone  number  (202)  205- 
6705. 

SueHensAc  ', 

Associate/  dministrator.  Communications 
and  Public  Jaison. 

IFR  Doc.  02  -24189  Filed  9-22-03;  8:45  am] 
BILUNG  CODI  i  802S-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  ttie  Taxpayer  Advocacy  Panel 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Amended  Notice. 

summary:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comments,  ideas  and  suggestions  on 
improving^  customer  service  at  the 
Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Saturday,  October  4,  2003  from  12:30 
p.m.  EDT  to  1:30  p.m.  EDT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Toy  at  1-888-912-1227,  or 
414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is     ' 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Saturday,  October  4, 
2003,  from  12:30  p.m.  EDT  to  1:30  p.m. 
EDT  at  Grand  Hyatt  Hotel,  1000  H 
Street,  NW.,  Washington,  DC.  Written 
comments  will  be  accepted  by  mail.  If 
you  would  like  to  have  the  TAP 
consider  a  vmtten  statement,  please  call 
1-888-912-1227  or  414-297-1611  or 
write  Barbara  Toy,  TAP  Office,  310  West 
Wisconsin  Avenue  Stop  1006MIL, 
Milwaukee,  WI  53203.  Mrs.  Toy  can  be 
reached  at  1-888-912-1227  or  414- 
297-1611.  The  agenda  will  include 
various  IRS  issues. 

Dated:  September  15,  2003. 
Martha  J.  Curry, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-24132  Filed  9-22-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request— Savings  Association 
Holding  Company  Report  H-<b)11 

agency:  Office  of  Thrift  Supervision 

(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
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proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995  44 
U.S.C.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Today,  OTS  is  soliciting 
public  comments  on  the  Savings 
Association  Holding  Company  Report 
H-(b)ll  proposal. 

DATES:  Submit  written  comments  on  or 
before  November  24,  2003. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  (Savings 
Association  Holding  Company  Report 
H-(b)ll)  or  byOMB  approval  number 
(1550-0060),  to  Information  Collection 
Comments,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552; 
send  a  facsimile  transmission  to  (202) 
906-6518;  or  send  an  e-mail  to 

infocoUection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information 
about  this  proposed  information 
collection  from  Kevin  O'Connell, 
Affiliates  Specialist,  (202)  906-5693, 


Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 

not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
0MB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
mformation  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  information 
technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  In  this  notice,  OTS  is 
soliciting  comments  concerning  the 
following  information  collection. 

Title  of  Proposal:  Savings  Association 
Holding  Company  Report  H-(b)ll. 

OMB  Number:  1550-0060. 

Form  Number:  H-(b)ll. 

Regulation  requirement:  12  CFR 
584.1(a)(2). 

Description:  The  H-{b)ll  form  is  used 
to  aid  OTS  in  determining  whether 
savings  and  loan  holding  companies  are 
engaging  in  activities  that  may  prove 
injurious  to  any  subsidiary  savings 


association,  as  well  as  to  applicable 
statutes  and  regulations.  We  are  seeking 
only  a  six-month  renewal  of  the  current 
form,  to  March  31,  2004.  as  we  are  in 
the  process  of  streamlining  the  form  in 
conjunction  with  an  expansion  of 
holding  company  information  to  be 
gathered  through  the  quarterly  Thrift 
Financial  Report.  The  streamlined  H- 
(b)ll,  which  we  anticipate  reducing  the 
current  22  information  request  items  to 
only  four,  would  take  effect  April  l, 
2004,  in  conjunction  with  the  expanded 
Thrift  Financial  Report.  The  new  H- 
Cb)ll  form  is  expected  to  be  submitted 
for  public  notice  by  October  of  2003. 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  association 
holding  companies. 

Estimated  Number  of  Respondents- 
963. 

Estimated  Frequency  of  Response:  2 
(using  the  current  form). 

Estimated  Burden  Hours  per 
Response:  15.5  hours. 

Estimated  Total  Burden:  29,853 
hours. 

Clearance  Officer:  Marilyn  K.  Burton, 
(202)  906-6467,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Joseph  F.  Lackey,. Jr 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building.  Washington 
DC  20503.  ' 

Dated:  September  15,  2003. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 

[FR  Doc.  03-24070  Filed  9-22-03;  8:45  am] 
BILUNG  CODE  6720-01-P 
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TiUe  3— 

The  President 


Proclamatioii  7706  of  September  17,  2003 
National  Hispanic  Heritage  Month,  2003 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

America's  diversity  has  always  been  a  great  strength  of  our  Nation  As 
we  celebrate  National  Hispanic  Heritage  Month,  we  lm:ognizrand  aPDla^ 
the  extraordinary  accomplishments  of  Hispanic  Americans.  ^^ 

From  America's  beginnmg,  Hispanic  Americans  have  served  as  leaders  in 
business,  government,  law,  science,  athletics,  the  arts,  and  m^v  otKr  fiSd? 
a  mP^H   ^Tfv.^  Marion  Hernandez  became  the  first  F^s^^H^se^e  t 

teStS^''of°F?oriyrR^  ^'"''^  ''"^'f '  ^P-^-t-g  the  Lwly  estabhshe^ 
territory  of  Florida.  Businessman  Roberto  Goizueta,  a  refugee  from  Cnha 
who  rose  to  become  the  CEO  of  one  of  America's  larS  cofpoTatS^s 
IS  an  inspiring  example  of  what  immigrants  to  America  caf  achieve  SJS 
C^mente's  ^hl.r  "Tn"  P-sidential  Medal  of  Freedom  recipient  S^K 
Llemente  s  athletic  skills,  generosity,  and  charity  made  him  a  legend  on 
and  off  the  baseball  field.  Through  memorable  recordings  ^d  perfSces 

tXu'ntd^aL"^^'^^^^'  '^^  ""'''''''  ^'  ^«^P«^  ^-°^-'  ^^--S 

Hispanic  Americans  have  sacrificed  in  defense  of  this  Nation's  freedom 
serving  in  every  major  American  conflict.  More  than  three  dozen  SiTptiTc 
Americans  have  earned  the  Medal  of  Honor.  Today,  more  XL  125^00 
Hispanic  Americans  serve  in  the  Armed  Forces,  approximately  9  oercent 
of  our  active-duty  military.  As  we  work  to  advance%eTe  freedom  ^d 
opportumty  abroad,  we  are  grateftil  to  all  of  the  brave  menl^d  woi^n 
who  serve  our  Nation,  and  to  thefr  families.  women 

During  Hispanic  Heritage  Month.  I  joiri  with  all  Am-^ricans  in  recognizing 
the  many  contributions  of  Hispanic  Americans  to  the  United  StateT^d 
m  celebrating  Hispanic  heritage  and  culture.  To  honor  the  ach  elements 
of  Hispanic  Americans,  the  Congress,  by  Public  Law  100-402  as  amended 
has  authorized  and  requested  the  President  to  issue  annually  a  prockmatSn 
de^signating  September  15  through  October  15.  as  "National  HispLic  Heritage 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
L  Mf?-^"''?'^  °  ^'^^.^  proclaim  September  15  through  October  15.  2003 

iTbr^t^s    a^'TT."'"*'^r  ^r?-  'r^""  "P°"  P"^^^^  °«^^i-l«-  educators 
hbrarians.  and  all  the  people  of  the  United  States  to  observe  this  month 

with  appropriate  ceremonies,  activities,  and  programs. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  September,  in  the  year  of  our  Lord  two  thousand  three,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-eighth. 


V 


N 


(FR  Doc.  03-24216 
Filed  9-22-03;  11:38  am] 
Billing  code  3t95-01-P 
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Executive  Order  13316  of  September  17,  2003 

Continuance  of  Certain  Federal  Advisory  Committees 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
of  tL  F^H  U^ted  States  of  America,  and  in  accordance  witii  the  pr^fsions 
of  the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C  App  it 
IS  hereby  ordered  as  follows:  ^■^■^.  ripp.;,  n 

^!'2OT5^'  ^^""^  ^'^'^''°'^  committee  listed  below  is  continued  until  September 

(a)  Committee  for  the  Preservation  of  the  White  House;  Executive  Order 
11145.  as  amended  (Department  of  the  Interior).  i^uuve  uraer 

1^?-],^^"°"^^  Infrastructure  Advisory  Council;  Section  3  of  Executive  Order 
13231.  as  amended  (Department  of  Homeland  Security). 

brder^m96  f.t^3^w7n ''^  T  O^^Tf«o^^l  Safety  and  Health;  Executive 
uraer  12196  as  amended  (Department  of  Labor). 

(d)  President's  Board  of  Advisors  on  Historically  Black  Colleges  and  Univer- 
sities; Executive  Order  13256  (D  partment  of  Education). 

(e)  President's  Board  of  Advisors  on  Tribal  Colleges  and  Universities- 
Executive  Order  13270  (Departinent  of  Education).  universities. 

U^r^TJ^T''^  ^f^^''°^r?''  ^^^^  "°^'^  Fellowships,  Executive  Order 
11183.  as  amended  (Office  of  Personnel  Management). 

I2^lfi7^?c'/^''*'^  ^^°rM°l•"^^°^  ?^  ^'  ^^^  ^^  Hmnanities;  Executive  Order 
12367.  as  amended  (National  Endowment  for  the  Arts). 

(h)  President's  Committee  on  the  hiternational  Labor  Organization-  Execu- 
tive Order  12216.  as  amended  (Departinent  of  Labor). 

Ordlr^iT^ftt''/'  ^°Ti"rM  °''  ^he  National  Medal  of  Science;  Executive 
Order  11287,  as  amended  (National  Science  Foundation). 

Ju  ^i?vf'^Ti)  ^""""l"^  °''  Bioetiiics;  Executive  Order  13237  (Department 
ot  Health  and  Human  Services). 

i-^^ic:  m^''"^?*''  ^°'^^'''\T  ^^y^'''^^  Fitness  and  Sports;  Executive  Order 
13265  (Departinent  of  HealUi  and  Human  Services). 

ment^oTc«ce?      """"^"^^  '^^''"*'"'  °'^'^  '^''''  ^'  ^'^^^^  ^^^P^" 

(m)   President's   National   Security   Telecommunications   AdvisoiT  Com- 
mittee; Executive  Order  12382,  as  amended  (Department  of  Homeland  Secu- 

1 9on  J(ni''  ^,d  Environment  Policy  Advisory  Committee;  Executive  Order 
12905  (Office  of  the  United  States  Trade  Representative). 
Sec.  2.  Notwithstanding  tiie  provisions  of  any  other  Executive  Order,  the 
hinctions  of  the  President  under  the  Federal  Advisory  Committee  Act  that 
are  applicable  to  the  committees  listed  in  section  1  of  this  order  shall 
be  performed  by  the  heaxi  of  the  departinent  or  agency  designated  after 
each  committee,  m  accordance  with  the  guidelines  and  procedures  estab- 
lished by  tile  Administi-ator  of  General  Services. 

Sec.  3.  The  following  Executive  Orders,  or  sections  thereof,  which  established 
committees  tiiat  have  terminated  or  whose  work  is  completed,  are  revoked- 
n-A  ^fo^'oo"  ^  ^o"^^  ^  of  Executive  Order  13111,  as  amended  by  Executive 
Order  13188  and  Section  3(a)  pf  Executive  Order  13218,  pertaining  to  the 


55256         Federal  Register /Vol.  68,  No.  184/TiLesday,  September  23.  2003  /  Presidential  Documents 


IFR  Dcx:.  03-24217 
Filed  9-22-03;  11:38  am) 
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(b)  Executi\^e 
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(d  Executi\|e 
lishing  the 

(d)  Executive 
the  United 

(e)  Executive 
Strengthen 

(f)  Section! 
establishmen 
Trade; 


^  Order  12975,  as  amended  by  Executive  Orders  13018,  13046, 
ablishing  the  National  Bioethics  Advisory  Commission; 
.-^  Order  13227,  as  amended  by  Executive  Order  13255,  estab- 
qresident's  Commission  on  Excellence  in  Special  Education; 

Order  13278,  establishing  the  President's  Commission  on 
States  Postal  Service; 

Order  13210,  establishing  the  President's  Commission  to 
Social  Security; 


(g)  Executive 
mission  on 


Order  13263,  establishing  the  President's  New  Freedom  Com- 
Nlental  Health; 


(h)  Execut  ve 
Improve 

(i)  Executive 
lishing  the 
Medicine  Polfcy 

See.  4.  Execu 


Order  13214,  establishing  the  President's  Task  Force  to 
Heallth  Care  Delivery  for  Our  Nation's  Veterans;  and 

..V.  Order  13147,  as  amended  by  Executive  Order  13167,  estab- 
White  House  Commission  on  Complementary  and  Alternative 


Sec.  5.  Sectipn 
amended  to 
"(a)  The 

(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 

(8)  Office 

(9)  Export 

(10)  Small 
Sec.  6.  This 


Departr  lent 
Depart!  lent 
Departr  lent 
Departi  lent 
Depart!  aent 
Departi  tient 
Departi  aent 
<.f1 


THE  WHITj: 
September 


of  the  Advisory  Committee  on  Expanding  Training  Opportuni- 


5  through  8  of  Executive  Order  13177,  pertaining  to  the 
of  the  President's  Council  on  the  Use  of  Offsets  in  Commercial 


ive  Order  13225  is  superseded. 

l-102(a)  of  Executive  Order  12131,  as  amended,  is  further 
rsadas  follows: 
hiads  of  the  following  executive  agencies  or  their  representatives: 

of  State. 

of  the  Treasiu-y. 

of  Agriculture. 

of  Commerce. 

of  Labor. 

of  Energy. 

of  Homeland  Security. 

the  United  States  Trade  Representative. 

Import  Bank  of  the  United  States. 

Business  Administration." 
order  shall  be  effective  September  30,  2003. 


t^ 


HOUSE, 
17,  2003. 
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Order  of  September  17,  2003  " 

Designation  Under  Executive  Order  12958 

Consistent  with  the  provisions  of  section   1.3   of  Executive  Order  l2q'5R 
tfon  ^'i  hi  •  i^'n''  "'  "^^"u^^^'  ^""^^^^  "^^^^^ifi^d  National  Security  M^^^^^ 

pXv  tn  r  !  ^-^''T"'"  '^"  °^'""*°^  °f  *^^  Offi^^  °f  Science  and  TechnoW 
Policy  to  classify  information  originally  as  "Top  Secret."  ^i^miQiogy 

Any  delegation  of  this  authority  shall  be  in  accordance  with  section  i  3fcl 
of  Executive  Order  12958,  as  amended.  wun  section  l.3(cj 

This  order  shall  be  published  in  the  Federal  Register. 


U^ 


THE  WHITE  HOUSE, 
September  17,  2003. 


[FR  J 
Filed 
Biflii 


Federal  Registern^es.  No.  l84^Tu^^  ^^^^^ 
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Proclamation  7707  of  September  18,  2003 
National  POW/MIA  Recognition  Day,  2003 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

In^nnl"^''?  ^"^  '^"^^  u^  °^  America's  veterans,  including  those  who  became 

i^uw/MlA  Recognition  Day,  we  honor  the  extraordinary  courage  of  the  Ameri- 
cans who  have  been  prisoners  of  war.  and  we  pSy  for  those  who  a^e 
still  missing  m  action  and  unaccounted  for.  This  Nation  ako  remembSs 
the  challenges  and  heartache  endured  by  the  families  of  pr  sonerH?  wS 
and  missing  m  action.  We  seek  answers  for  the  families  of  Sose  X 
are  still  missing,  and  we  will  not  rest  until  we  haT  a  fuU  a^coL^g" 
To  mark  this  important  day,  on  September  19,  2003,  the  Has  of  the  National 
League  of  Families  of  American  Prisoners  and  Missing  in  SouSeast  Isia 
^StaTnpf'  «°-^-f  ^^  White  House,  the  Capital    the  DepXens 
of  State,  Defense,  and  Veterans  Affairs,  the  Selective  Service  SvstPmHprH 
quarters  the  National  Vietnam  Veterans  and  Korean  W^vSera^s^f^^^^ 
U.S.  military  installations,  national  cemeteries,  and  other  locations  across 
our  country.  We  raise  this  flag  as  a  reminder  and  a  promise    The  blac? 
and-white  flag  is  a  symbol  that  these  missing  Americans  ^fl  not  be  forgotten" 
and  IS  flown  as  a  testament  to  our  Government's  unwavering  commftaeni 
meEs'  "^^  """"*  P°"^'^^  ^^"°^*^"^  ^°^  ^"  °-  ---8  in  ac^rse^Le 

NOW.  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United  State, 
of  America  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  ?9  2003 
7ilTT'  ''°'''^^  Recognition  Day.  I  coupon  tiie  pe'oprof  the  uS 
States  to  ,om  me  m  saluting  all  American  POWs  who  valiantiy  served 
this  great  couiitry.  I  call  upon  Federal,  State,  and  local  govermnent  offidals 
^daSfes"''""'*""  *°  °'"^"^  ^"  '^y  "^^  app'ropriate  ceremonfes 

o?  ^n^f  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 

TndfnJiH         '   f.u^^w  y.^^  °^  °^  L°^'^  *^°  ^°^«and  three,^  and  of  the 
^dependence  of  the  Umted  States  of  America  the  two  hundred  and  twenty! 
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REMINDERS 

The  items  in  this  list  were 
Qditonalty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  23, 
2003 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Mystalin,  neomycin, 

thiostrepton,  and 

triamcinolone  acetonide 

ointment;  pul)lished  9-23- 

03 
Pyrantel  pamoate 

suspension;  published  9- 

23-03 
Trenbolone  and  estradiol; 

published  9-23-03 

HOMELAND  SECURITY 
DEPARTMENT 

tmmigration: 
Aliens- 
Health  care  worker 
certificates;  published  7- 
25-03 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
IMcDonnell  Douglas; 
published  8-19-03 

Wytwomia  Sprzetu 
Itomunikacyjnego; 
published  9-8-03 

TRANSPORTATION 
DEPARTMENT 
NaUonai  Highway  Traffic 
Safety  Administration 

Motor  vehide  safety 
standards: 
Glazing  materials — 
.  Low-speed  vehicles,  etc.; 
published  7-25-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Sarvica 

Raisins  produced  from  grapes 
grown  in 
Califomia 
Reserve  raisins  intended 
for  use  as  cattle  feed; 
additional  storage 


payment  reduction; 
comments  due  by  9-29- 
03;  published  7-81-03 
(FR  03-19492] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Heilth 
Inspection  Service    I 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotk:  Newcastle  di^se; 
quarantine  area 
designations — 
Arizona,  Califomli  , 
Nevada,  and  Texas; 
portions  removad; 
comments  due  3y  10-3- 
03;  published  8  4-03 
[FR  03-19695] 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insuraikce 

Corporation  : 

Crop  insurance  regulations: 
Blueberries;  comments  due 
by  9-29-03;  publi!  ihed  7- 
30-03  [FR  03-192  44] 

COMMERCE  DEPARFMENT 

National  Oceanic  anq 
Atmospheric  Adminfetration 

Fishery  conservation  fend 
management:         ^ 
Alaska;  fisheries  of| 
Exclusive  Econorhic 
Zone —  I 

Groundfish  Obsetver 
Program;  comr  lents 
due  by  10-3-0;i; 
published  9-3-(  3  [FR 
03-22456] 
Pacific  cod;  comnents 
due  by  10-2-0;i; 
published  8-18-03  [FR 
03-21048] 
Atlantic  highly  miglatory 
species —  I 

Atlantic  shari<;  comments 
due  by  9-30-0  J; 
published  8-15-03  [FR 
03-20516] 
Atlantk:  shart<;  omments 
due  by  10-3-03; 
published  9-1  (-03  [FR 
03-24113] 
Atlantic  tunas,  sjwordfish, 
and  shart<s;  comments 
due  by  9-30-Q3; 
published  8-1 -jOS  [FR 
03-19522] 
West  Coast  Statei  and 
Western  Pacific! 
fisheries — 
Pacific  Coast  gioundfish; 
comments  due  by  10-2- 
03;  published  9-5-03 
[FR  03-2266S 
West  Coast  salmon; 
comments  due  by  9-29- 


03;  publishec 
[FR  03-2320^  ] 


9-12-03 


Westem  Pacific 
twttomfish;  comments 
due  by  9-29-03; 
published  8-28-03  [FR 
03-22040] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medk^al 

program  of  uniformed 

services  (CHAMPUS): 

TRICARE  progranf>— 
Nonavailability  statement, 
refenral  authorizatkwi 
requirements,  and 
specialized  treatment 
servk:es  program 
elimination;  comments 
due  by  9-29-03; 
published  7-31-03  [FR 
03-19452] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

Small  generator 
interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  10-3-03;  published 
8-19-03  [FR  03-201551 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Volatile  organic 
compounds,  excluston 
of  4  compounds; 
revision;  comments  due 
by  10-3-03;  published 
9-3-03  [FR  03-22449] 
Air  quality  implementatton 
plans;  approval  and 
promulgation;  various 
States: 

Michigan;  comments  due  by 
10-2-03;  published  9-2-03 
[FR  03-22155] 
Minnesota;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22157] 
Hazardous  waste  program 
authorizations: 
South  Carolina;  comments 
due  by  10-2-03;  published 
9-2-03  [FR  03-22311] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Bacillus  subtilis  var. 
amytolK|uefaciens  (strain 
FZB24);  comments  due 
by  9-29-03;  published  7- 
30-03  [FR  03-19134] 

Boscalid;  comments  due  by 
9-29-03;  published  7-30- 
03  [FR  03-19357] 
Water  pollution;  effluent 

guidelines  for  point  source 

categories: 


Meat  and  poultry  products 
processing  facilities; 
comments  due  by  9-29- 
03;  published  8-13-03  [FR 
03-20524] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services:       ^ 
Interconnection — 
Incumbent  kx:al  exchange 
earners;  unbundling 
obligations;  correction; 
comments  due  by  10-2- 
03;  published  9-10-03 
[FR  03-22970] 
Interconnection — 
Incumbent  local  exchange 
carriers;  unfiundling 
obligations;  comments 
due  by  10-2-03; 
published  9-2-03  [FR 
03-22194] 

FEDERAL  RESERVE 
SYSTEM 

Bank  hokling  companies  and 
change  in  t>ank  control 
(Regulation  Y): 
Anti-tying  restrictions; 
exception;  comments  due 
by  9-30-03;  published  8- 
29-03  [FR  03-22090] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Milk,  cream,  and  yogurt 
products;  lowfat  and 
nonfat  yogurt  standards 
revocation  petition;  yogurt 
and  cultured  milk 
standards  amendment; 
comments  due  by  10-1- 
03;  published  7-3-03  [FR 
03-16789] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
Florida;  comments  due  by 
9-30-03;  published  8-1-03 
[FR  03-19647] 
Marine  casualties  and 
investigations: 
Chemical  testing  following 
serious  marine  incidents; 
comments  due  by  9-30- 
03;  published  8-25-03  [FR 
03-21643] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introduction: 
Tax  credit  proceeds 
distribution;  comments 
due  by  9-29-03;  putrfished 
7-30-03  [FR  03-19286] 
Public  and  Indian  housing: 
Over-income  families;  public 
housing  agencies 


Federal 
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discretion  in  treatment; 
comments  due  by  9-30- 
03;  published  8-1-03  [FR 
03-19623] 

INTERrOR  DEPARTMErfT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
reservations: 

Paiute-Shoshone  Indian 
Tribe  of  Fallon 
Reservation  and  Colony, 
NV;  Court  of  Indian 
Offenses  removed; 
comments  due  by  9-29- 
03;  published  7-30-03  [FR 
03-19314] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Healtti  Administration 

Safety  and  health  standards, 
etc.: 

Repiratory  protection- 
Assigned  protection 
factors;  comments  due 
by  10-2-03;  published 
9-10-03  [FR  03-23078] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Economic  Growth  and 
Regulatory  Papenwork 
Reduction  Act  of  1996; 
implementation- 
Regulatory  review  for 
reduction  of  burden  on 
federally-insured  credit 
unions;  comments  due 
by  10-1-03;  published 
7-3-03  [FR  03-16795] 

PERSONNEL  MANAGEMENT 
OFFICE 

Competitive  service  and 
status;  regulatory  review; 
comments  due  by  9-29-03; 
published  7-31-03  [FR  03- 
19470] 

Physicians'  comparability 
allowances;  comnients  due 
by  9-29-03;  published  7-29- 
03  [FR  03-19088] 
POSTAL  RATE  COMMISSION 
Practice  and  procedure: 
Baseline  and  functionality 
equivalent  negotiated 
service  agreements; 
docket  establishment; 
comments  due  by  9-29- 
03;  published  9-4-03  [FR       ' 
03-22478] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Move  update  and  address 
matching  requirements; 
changes;  comments  due 
by  9-29-03;  published  8- 
28-03  [FR  03-22048] 


SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Maximum  loan  guaranty  and 
gross  loan  amounts, 
guaranteed  financing 
percentages,  etc.; 
comments  due  by  9-29- 
03;  published  8-28-03  [FR 
03-22012] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Vocational  rehabilitation 
services,  employment 
services,  or  other  support 
services  programs:  benefit 
payments  to  participating 
individuals;  comments  due 
by  9-30-03;  published  8-1- 
03  [FR  03-19541] 

TRANSPORTATION 
DEPARTMENT 

Aviation  economic  regulations: 
Air  carrier  continuing  fitness 
determinations  involving 
citizenship  issue; 
supporting  data; 
comments  due  by  9-29- 
03;  published  7-30-03  [FR 
03-19455] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Supersonic  aircraft  noise; 
technical  information 
request;  workshop; 
comments  due  by  9-30- 
03;  published  5-23-03  [FR 
03-13038] 
Airworthiness  directives: 
Boeing;  comments  due  by 
9-29-03;  published  8-15- 
03  [FR  03-20836] 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  10-3-03;  published 
9-8-03  [FR  03-22706] 
McDonnell  Douglas; 
comments  due  by  9-29- 
03;  published  8-14-03  [FR 
03-20715] 
Rolls-Royce  pic;  comments 
due  by  9-29-03;  published 
7-30-03  [FR  03-19310] 
Class  D  airspace;  comments 
due  by  9-29-03;  published 
7-28-03  [FR  03-19166] 
Class  E  airspace;  comments 
due  by  9-29-03;  published 
8-18-03  [FR  03-21081] 


Restricted  areas;  comments 
due  by  9-29-03;  published 
8-14-03  [FR  03-20772] 

Restricted  areas;  correction; 
comments  due  by  9-29-03; 
published  8-22-03  [FR  C3- 
20772] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Head  impact;  comments 
due  by  9-29-03; 
published  8-28-03  [FR 
03-22010] 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Railroad  services 
abandonment: 

Public  participation  in 
abandonment 
proceedings;  comment 
request;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22292] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sierra  Leone  and  Liberia 
sanctions  regulations;  rough 
diamonds:  comments  due 
by  10-3-03;  published  8-4- 
03  [FR  03-19821] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Compensatory  stock  options 
transfers;  cross-reference; 
comments  due  by  9-30- 
03;  published  7-2-03  [FR 
03-16787] 

Golden  parachute  payments: 
comments  due  by  10-3- 
03;  published  8-4-03  [FR 
03-19274] 

Procedure  and  administration: 
Capital  account  revaluations; 
comments  due  by  9-30- 
03;  published  7-2-03  [FR 
03-16788] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Non-VA  physician  services 
associated  with  outpatient 
or  inpatient  care  at  non- 
VA  facilities;  payment; 
comments  due  by  9-29- 
03;  published  7-29-03  [FR 
03-19174] 


Sensori-neural  aids; 
extension  to  Purple  Heart 
recipients;  comments  due 
by  9-29-03;  published  7- 
31-03  [FR  03-19441] 


LIST  OF  PUBUC  LAWS 


This  is  a  continuing  list  of 
)3ublic  bills  from  the  current 
session  of  Congress  which, 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOShtml.  Some  laws  may 
not  yet  be  available. 

H.R.  166a/P.L.  10ft-80 

To  designate  the  United 
States  courthouse  located  at 
101  North  Fifth  Street  in 
Muskogee,  Oklahoma,  as  the 
"Ed  Edmondson  United  States 
Courthouse".  (Sept.  17.  2003 
117  Stat.  990) 

Last  List  September  8,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Free  public  connections  to  the 
Federal  Register  are  available  thr 
GPO  Access  service. 

To  connect  Over  the  World  Wid4  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://v^ww.  access.  gpo.gov/su_(^s/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


[Keeping  America 
Informed 


.electronically! 
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You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  51 
Fax:  (202)  512- 
Inteme 


-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
1262  (24  hours  a  day,  7  days  a  week). 
E-Mail:  gpoaccess@gpo.gov 
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Order  Now! 

The  United  States  Government  Miinual 
2002/2003 


As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  acl  ivities, 
functions,  organization,  and  principal  officials  of  tte  agencies 
of  the  legislative,  judicial,  and  executive  branches,  [t  also 
includes  information  on  quasi-official  agencies  anc  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  when  to  go  and 
who  to  contact  about  a  subject  of  particular  concer  i  is  each 
agency's  "Sources  of  Information"  section,  which  )rovides 
addresses  and  telephone  numbers  for  use  in  obtaini  ng  specifics 
on  consumer  activities,  contracts  and  grants,  empldyment, 
publications  and  films,  and  many  other  areas  of  cil  izen 
interest/The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Govemn  ent  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  F;deral 
Register,  National  Archives  and  Records  AdminisI  ation. 


$49  per  copy 
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□  YES,  please  send  me copies  of  The  United  States  Government  Manual  2002/2(X)3, 
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each. 


Total  cost  of  my  order  is  $ 
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The  authentic  text  behind  the 


news 


The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  CompilatioH  of 

Presidential 
Documents 


■Monday,  lanuary  13,  1997 
V'uIuiiiK  33 — \ujiiber  2 
Pa^M  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly 
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Would  you  Hke 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

a 

40  CFR  Part  180 
[OPP-2003-0269;  FRL-7326-5] 

Cyromazine;  Pesticide  Tolerance 

^  AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  cyromazine  in 
or  on  leek;  onion,  green;  onion,  potato; 
onion,  tree;  onion,  welsh;  shallot,  fresh 
leaves;  garlic,  bulb;  garlic,  great-headed, 
bulb;  onion,  dry  bulb;  rakkyo,  bulb; 
shallot,  bulb;  vegetable,  brassica,  leafy, 
group  5,  except  broccoli;  broccoli; 
turnip,  greens;  cabbage,  abyssinian; 
cabbage^  seakale;  hanover  salad,  leaves; 
kidney  of  cattle,  goat,  hog,  horse,  and 
sheep;  and  meat  byproducts,  except 
kidney,  of  cattle,  goat,  hog,  horse,  and 
sheep.  The  petitioner  has  requested  that 
existing  tolerances  for  residues  of 
cyromazine  in/on  dry  bulb  onion  at  2.0" 
ppm,  green  onion  at  0.1  ppm,  and 
mustard  greens  and  cabbage,  Chinese  at 
3.0  ppm  be  deleted.  Interregional 
Research  Project  Number  4  (IR-4) 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  24,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0269, 
must  be  received  on  or  before  November 
24, 2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 


(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194:  e-mail  address: 
brothers. shaia©epa. gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  are  agricultural 
producer,  food  manufacturer,  and 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Industry  (NAICS  1 1 1 ) ,  e.g. ,  Crop 
production. 

•  Industry  (NAICS  11 2 ),  e.g. ,  Animal 
production. 

•  Industry  (NAICS  311),  e.g..  Food 
manufacturing. 

•  Industry  (NAICS  32532),  e.g., 
Pesticide  manufacturing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0269.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 


facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80  00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in-this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically.  ' 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  6. 
2003  (68  FR  46616)  (FRL-7319-3),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  pesticide 
petitions  (PP  2E6507  and  2E6510)  by 
IR-4,  681  US  Highway  #1  South,  New 
Brunswick,  NJ  08902-3390.  That  notice 
included  a  summary  of  the  petitions 
prepared  by  Syngenta  Crop  Protection 
Incorporated,  the  registrant. 

The  petitions  requested  that  40  CFR 
180.414  be  amended  by  establishing 
tolerances  for  residues  of  the 
insecticide,  cyromazine,  (N- 
cyclopropyl-1 ,3 ,5-triazine-2 ,4,6- 
triamine),  in  or  on  the  following 
commodities:  leek;  onion,  green;  onion, 
potato;  onion,  tree;  onion,  welsh;  and 
shallot,  fresh  leaves  at  3.0  parts  per 
million  (ppm)  (2E6507),  garlic,  bulb; 
garlic,  great-headed,  bulb;  onion,  dry 
bulb;  rakkyo,  bulb:  and  shallot,  bulb  at 
0.2  ppm  (2E6507).  vegetable,  brassica. 
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leafy,  group  5,  except  broccoli  at  10.0 
ppm  {2E6510),  broccoli  at  1.0  ppm, 
turnip,  greens:  cabbage,  abyssinian; 
cabbage,  seakale:  and  hanover  salad, 
leaves  at  10.0  ppm,  and  kidney  of  cattle, 
goat,  hog,  horse,  and  sheep  at  0.2  ppm, 
and  meat  byproducts,  except  kidney,  of 
cattle,  goat,  hog,  horse,  and  sheep  at 
0.05  ppm  (2E6510). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
-allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 


fr)m 


a  reasonable  certainty  that 
11  result  to  infants  and 

aggregate  exposure  to  the 
c  lemical  residue...." 
per  arms  a  number  of  analyses  to 
he  risks  from  aggregate 
pesticide  residues.  For 
istussion  of  the  regulatory 
of  section  408  of  the 
a  complete  description  of 

process,  see  the  final 
f^nthrin  Pesticide  Tolerances 
November  26,  1997) 


assessment 


that  there 
no  harm  w 
children 
pesticide 

EPA 
determine 
exposure  t 
further  d 
requiremedts 
FFDCA  an 
the  risk 
rule  on  Bi 
(62  FR  62961 
(FRL-5754-7) 

III.  Aggreg  ite  Risk  Assessment  and 
Determinaiion  of  Safety 

with  section  408(b)(2)(D) 
FFDtA,  EPA  has  reviewed  the 
scientific  data  and  other 
brmation  in  support  of  this 
has  sufficient  data  to  assess 
of  and  to  make  a 


Consistept 
of  the 
available 
relevant  in 
action.  EPJ . 
the  hazardi 
determination 
consistent 
FFDCA,  foi 
cyromazini 
onion,  poti 
and  shallo 
garlic,  bull 
onion,  dry 


on  aggregate  exposure, 

mih  section  408(b)(2)  of  the 
tolerances  for  residues  of 
on  leek;  onion,  green; 

to;  onion,  tree;  onion,  welsh; 
fresh  leaves  at  3.0  ppm, 

;  garlic,  great-headed,  bulb; 

3ulb;  rakkyo,  bulb;  and 


shallot,  bulb  at  0.2  ppm,  vegetable, 
brassica,  leafy,  group  5,  except  broccoli 
at  10.0  ppm,  broccoli  at  1.0  ppm,  turnip, 
greens;  cabbage,  abyssinian;  cabbage, 
seakale;  and  hanover  salad,  leaves  at 
10.0  ppm,  and  kidney  of  cattle,  goat, 
hog,  horse,  and  sheep  at  0.2  ppm,  and 
meat  byproducts,  except  kidney,  of 
cattle,  goat,  hog,  horse,  and  sheepat  0.05 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerances  follow. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cyromazine  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1.— Subchrdnic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


Study  Type 


Results 


870.3100 


Sutjchronic  oral-Dog 


Th  3  systemic  toxicity  LOAEL  is  1 ,000  ppm  (25  mg/kg/day)  based  on  alteration  in 

iver  weight  in  males. 
Tt  3  systemic  toxicity  NOAEL  is  300  ppm  (7.5  mg/kg/day). 


870.3100 


Sutwhronic  oral-Rat 


Th  5  systemic  toxicity  LOAEL  is  300  ppm  (30  mg/kg/day),  based  on  alteration  in  the 

iver  weight  changes  in  males. 
Th  3  systemic  toxicity  NOAEL  is  3D  ppm  (3  mg/kg/day). 


870.3200 


21  -day  dermal  toxicity- 
Rabbit 


Nc  treatment  related  systemic  toxicity  was  noted.  The  systemic  toxicity  NOAEL  > 

!,000  mg/kg/day. 
Th  3  systemic  toxicity  LOAEL  >  2,000  mg/kg/day. 

Nc  dermal  irritation  was  noted.  The  dermal  toxicity  NOAEL  >  2,000  mg/kg/day. 
Th  3  dermal  toxicity  LOAEL  >  2,000  mg/kg/day. 


870.3200 


21 -day  dermal  toxicity- 
Rabbit 


N(  treatment  related  systemic  toxicity  was  noted.  The  systemic  toxicity  NOAEL  > 

!,010  mg/kg/day. 
Tt  3  systemic  toxicity  LOAEL  >  2,01 0  mg/kg/day. 

N(  dermal  irritation  was  noted.  The  dermal  toxicity  NOAEL  >  2,010  mg/kg/day. 
Tt  3  dermal  toxicity  LOAEL  >  2,010  mg/kg/day. 


870.4100- 


Chronic  oral  (6-months)- 
Dog 


870.4300 


870.4200 


Combine  Chronic/Carcino- 
genicity-Rat 


Carcinogenicity-Mouse 


Th3  systemic  toxicity  LOAEL  is  3,000  ppm  (75  mg/kg/day)  based  on  alteration  in 

lematological  parameters  (hemoglobin,  and  hematocrit). 
Th  3  systemic  toxicity  NOAEL  is  300  ppm  (7.5  mg/kg/day). 


TJ  9  systemic  toxicity  LOAEL  is  300  ppm  (15  mg/kg/day)  based  on  decreased  body 

veight. 
T\  i  systemic  toxicity  NOAEL  is  30  ppm.  (1.5  mg/kg/day).  There  is  no  evidence  of 

»rcinogenicity. 


The  systemic  toxicity  LOAEL  is  1,000  ppm  (150  mg/kg/day)  based  on  decreased 

)ody  weight. 
Th  e  systemic  toxicity  NOAEL  is  50  ppm.  (7.5  mg/kg/day).  There  is  no  evidence  of 

;arcinogenicity. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.3700 


870.3700 


870.3800 


Study  Type 


Developmental  toxicity- 
Rabbit 


Developmental  toxicity- 
Rat 


Two-generation  reproduc- 
tion-Rat 


870.7485 


870.7600 


870.7600 


Metabolism-Rat 


Dermal  Absorption-Rat 


Dermal  Absorption-Rat 


870.5395 


870.5100 


870.5450 


Gene  mutation  in  Hamster 
(Chinese)-Mutagenic- 
Nucleus  Anomaly 


Results 


The  matemal  toxicity  LOAEL  is  30  mg/kg/day,  based  on  reduced  body  weight  gain 

and  food  consumption. 
The  matemal  toxicity  NOAEL  is  10  mg/kg/day. 
The  developmental  toxicity  LOAEL  was  not  established. 
The  developmental  toxicity  NOAEL  >  60  mg/kg/day  (HOT). 


The  matemal  toxicity  LOAEL  Is  300  mg/kg/day,  based  on  clinical  signs  (red  or  clear 
nasal  discharge)  and  decreased  body  weights. 

The  maternal  toxicity  NOAEL  =  100  mg/kg/day. 

The  developmental  toxicity  LOAEL  is  600  mc^kg/day  (HOT),  based  on  increased  in- 
cidence of  minor  skeletal  variations. 

The  developmental  toxicity  NOAEL  is  300  mg/kg/day. 


The  parental  systemic  toxicity  LOAEL  is  3,000  ppm  (150  mg/kg/day)  based  on  de- 
creased body  weights  that  were  associated  with  decreased  food  efficiency. 

The  parental  systemic  toxicity  NOAEL  is  1 ,000  ppm  (50  mg/kg/day). 

The  offspring  systemic/developmental  toxicity  LOAEL  is  3.000  ppm  (150  mg/kg/day), 
based  on  decreased  body  weights  at  birth  and  through  weaning. 

The  systemic/developmental  toxicity  NOAEL  is  1 ,000  ppm  (50  mg/kg/day). 

No  effects  were  noted  on  reproductive  parameters  and  no  reproductive  toxicity 
LOAEL  was  determined. 

The  reproductive  toxicity  NOAEL  is  >  3,000  ppm  (150  mg/kg/day). 


Cyromazine  was  well  absorbed  after  oral  administration.  Excretion  was  rapid  at  the 
dose  (3  mg/kg),  but  an  apparent  delay  in  excretion  occurred  at  the  high  dose  (300 
mg/kg).  Fecal  elimination  was  equivalent  among  dose  groups  except  the  high 
dose  males,  where  a  greater  percentage  was  eliminated  by  this  route.  The  origin 
of  fecal  radioactivity  was  via  biliary  elimination.  Residual  radioactivity  in  tissues 
was  minimal  in  all  dose  groups.  Urinary  and  fecal  metabolites  of  ^"C-cyromazine 
were  isolated  and  identified  by  TLC,  HPLC,  and  GO/MS.  The  major  compounds 
were  the  N-dealkylated  product  melamine,  hydroxycyromazine.  and  unmetabolized 
cyromazine  identified. 


Absorption  at  10  hrs  =  13  %,  Cyromazine  apparently  rapidly  absorbed  into  the  skin 
in  an  inverse  dose  related  manner.  The  absorption  into  the  skin  is  foUowed  by  a 
slower  release  into  the  body.  The  main  route  of  excretion  is  apparently  by  the 
urine.  There  is  no  evidence  that  the  compound  is  sequestered  in  the  skin. 

Mean  absorption  based  on  blood,  urinary/fecal  excretion,  and  carcass,  ranged  from 
0.6  to  7%  for  animals  sacrificed  at  the  end  of  the  exposure  periods.  For  animals 
exposed  for  10  and  24  hours  and  followed  for  48  hours  post-exposure,  mean  ab- 
sorption ranged  from  8  to  14.5%.  Total  radioactivity  absorbed  generally  decreased 
as  dose  increased  indicating  saturation  of  absorption  with  increasing  dose. 
Amounts  remaining  in/on  the  skin  at  termination  ranged  from  4.5%  (10  mg  dose/2 
h  exposure)  to  24%  (0.1  mg  dose/24  hour  exposure).  The  majority  of  the  ab- 
sorbed radioactivity  was  found  in  the  urine  and  carcass.  Most  of  the  unabsorbed 
radioactivity  was  found  in  the  skin  washes  from  each  dose/duration. 


Absorption  at  10  hrs  =  10%.  Mean  total  recoveries  of  applied  radioactivity  from  all 
dose  groups  rarrged  from  85  to  101%. 

Mean  absorption  based  on  blood,  urinary/fecal  excretion,  and  carcass,  ranged  from, 
2%  to  1 1  %.  Total  radioactivity  absorbed  generally  increased  with  increasing  expo- 
sure time  but  decreased  with  increasing  dosie  indicating  saturation  of  penetration 
with  increasing  dose.  The  majority  of  the  absorbed  radioactivity  was  found  in  the 
urine  and  carcass.  Most  of  the  unabsorbed  radioactivity  was  found  in  the  skin 
washes  from  each  dose/duration  (35-90%).  However,  based  on  measurements  of 
skin  absorption,  a  significant  amount  of  radioactive  dose  was  also  found  in  the 
skin  itself  (9-40%).  Mean  absorption  with  inclusion  of  radioactivity  in  dissolved 
skin  ranged  from  10  to  45%.  The  ratio  of  the  amount  of  radioactive  dose  in  the 
skin  wash  to  the  radioactivity  in  the  skin  itself  decreased  with  time  indicating  pene- 
tration into  the  subsurface  of  the  skin  with  time  after  treatment. 


Mutagenic-Point  Mutation 
Salmonella  typhimurium 


Mutagenic-Dominant  le- 
thal test  species:  Mouse 


Negative  mutagen. 


Negative  results  for  point  mutations  in  TA1537,  TA1537,  TA98,  and  TA100  with  and 
without  activation. 


Negative  mutagen. 
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B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG].  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
,  of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is 
by  the 
UF).  Whei^ 
(SF)  is 
to  the 
applied  to 
by  such 
chronic 
(aPADor 
RfD  to 
SF. 

For 
(other  thai 


3qual  to  the  NOAEL  divided 
appropriate  UF  (RfD  =  NOAEL/ 
an  additional  safety  factors 
ret^ned  due  to  concerns  unique 
this  additional  factor  is 
the  RfD  by  dividing  the  RfD 
additional  factor.  The  acute  or 
ulation  Adjusted  Dose 
dp  AD)  is  a  modification  of  the 
acci)mmodate  this  type  of  FQPA 


FQPA 


Pep 


fo: 


exposure 
calculated 

The 
(Q*)  is  the 
used  by 
carcinogeilic 


non-jdietary  risk  assessments 
cancer)  the  UF  is  used  to 

LOG.  For  example,  when 
ppropriate  UF  (lOX  to 
interspecies  differences  and 
in^aspecies  differences)  the 
.  To  estimate  risk,  a  ratio  of 
to  exposures  (margin  of 
(^OE)  =  NOAEL/exposure)  is 
and  compared  to  the  LOG. 
line^  default  risk  methodology 
primary  method  currently 
;  Agency  to  quantify 
risk.  The  Q*  approach 


determine  (the 
100  is  the 
account 
lOX  for 
LOG  is  10( 
the  NOAE: 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  ID"  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiue  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  cyromazine  used  for  human  risk 
assessment  is  shown  is  shown  in  Table 
2  of  this  unit: 


Table  2.— Summary  of  Toxicological  Dose  anc  Endpoints  for  Cyromazine  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Dose  Used  in  Risk  Assefs 
ment,  UF 


Special  FQPA  SF  and 

Level  of  Concern  for  Risk 

Assessment 


Study  and  Toxicological  Effects 


Acute  Dietary  (All  populations) 


NA 


NA 


An  appropriate  endpoint  attributable  to  a  single 
dose  (exposure)  of  cyromazine  was  not  ob- 
served in  oral  toxicity  studies.  Thus,  an  acute 
dietary  endpoint  was  not  chosen. 


Chronic  Dietary  (All  populations) 


NOAEL=  7.5  mg/kg/day 
UF  =  100 

Chronic  RfD  =  NOAEL/U 
=  0.075  mg/kg/day 


FQPASF=  1x 
cPAD  =  chronic  RfD  + 

FQPA  SF  =  0.075  mg/kg/ 

day 


Chronic  Oral  Toxicity  in  Dogs. 

LOAEL  =  75  mg/kg/day  based  on  alterations  in 
hematological  parameters  [hematocrit  and 
hemoglobin  (males)],  decreased  body 
weight/body  weight  gain  and  increases  in 
several  organ  weights. 


Stion-Term  Incidental  Oral  (1- 
30  days) 


NOAEL  =  10  mg/kg/day 


Residential  LOC  for  MOE 
100 


Developmental  Toxicity  study  in  rabbits. 
LOAEL  =  30  mg/kg/day  based  on  decreases  in 
body  weight  gain  and  food  consumption. 


Intermediate-Term  Incidental 
Oral  (1-6  months) 


NOAEL  =  7.5  mg/kg/day 


Residential  LOC  for  MOE 
100 


Chronic  Oral  Tpxicity  in  Dogs. 

LOAEL  =  75  nrvg/kg/day  based  on  alterations  in 
hematotogical  parameters  [hematocrit  and 
hemoglobin  (males)],  decreased  body 
weight/body  weight  gain  and  increases  in 
several  organ  weights. 


Short-,  Intermediate-  and  Long- 
Term  Dermal 


NA 


NA 


No  hazard  was  identified  via  the  dermal  route 
of  exposure. 


Short-Term  Inhalation  (1  to  30 
days). 


Inhalation  (oral)  study 
NOAEL  =  10  mg/kg/da^ 
(inhalation  absorption 
rate  =  100%) 


Residential  LOC  for  MOE 
100 


Chronic  Oral  Toxtelty  in  Dogs. 

LOAEL  =  75  mg/kg/day  t>ased  on  alterations  in 
hematotognal  parameters  [hematocrit  and 
hemoglobin  (males)],  decreased  body 
weight/body  weight  gain  and  Increases  in 
several  organ  weights. 


Intermediate-Term  Inhalation  (1 
to  6  months) 


Inhalation  (or  oral)  study 
NOAEL  =  7.5  mg/kg/d^y 
(inhalation  absorption 
rate  =  100%) 


Residential  LOC  for  MOE 
100 


Chronk:  Oral  Toxicity  in  Dogs. 

LOAEL  =  75  mg/kg/day  based  on  alterations  in 
hematologk»t  parameters  [hematocrit  and 
hemoglobin  (males)],  decreased  body 
weight/body  weight  gain  and  increases  in 
several  organ  weights. 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Cyromazine  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Dose  Used  in  Risk  Assess- 
ment, UF 


Special  FQPA  SF  and 

Level  of  Concern  for  Risk 

Assessment 


Study  and  Toxicological  Effects 


Long-Term  inhalation  (>  6 
months) 


Inhalation  (or  oral)  study         Occupational  LOG  for  MOE     Chronic  Oral  Toxicity  in  Dogs. 
NOAEL  =  7.5  mg/kg/day         =  100  LOAEL  =  75  mg/kg/day  based  on  alterations  in 

(inhalation  absorption  Residential  LOC  for  MOE  =        hematological    parameters    (hematocrit   and 

rate  =  100%)  100  hemoglobia     (males)],      decreased      body 

I      weight/body  weight  gain  and  increases  in 
several  organ  weights. 


Cancer  (oral,  dermal,  inhalation)     NA 


NA 


Group  E  carcinogen  -  evidence  of  non-carcino- 
genicity  for  humans. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.414)  for  the 
residues  of  cyromazine,  in  or  on  the 
following  raw  agricultural  commodities: 
dry  bean,  except  cowpea,  cabbage, 
Chinese;  mustard  greens,  mango,  potato, 
leafy  vegetables  (except  Brassica)  group, 
cucurbit  vegetables  group,  tomato, 
onions,  mushroom,  lima  beans  and 
pepper.  Cyromazine  tolerances  are 
established  for  milk  and  tissues  of 
cattle,  goat,  hog,  horse,  and  sheep  as  a 
result  of  feeding  cyromazine  treated 
feed  items.  Rotational  crop  tolerances 
are  established  for  sweet  corn,  radishes, 
and  cotton.  Additionally,  cyromazine  is 
registered  for  use  as  a  feed  through 
treatment  for  poultry  for  the  control  of 
flies  and  maggots  in  poultry  manure.  As 
a  result  of  the  feed-through  use, 
tolerances  are  established  for  residues  of 
cyromazine  in  egg  and  poultry  tissues. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
cyromazine  in  food  as  follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  For  this 
assessment,  an  appropriate  endpoint 
attributable  to  a  single  dose  (exposure) 
of  cyromazine  was  not  observed  in  oral 
toxicity  studies. 

ii.  Chronic  exposure.  In  conducting 
this  acute  dietary  risk  assessment  EPA 
used  the  Dietary  Exposure  Evaluation 
Model  software  with  the  Food 
Commodity  Intake  Database  (DEEM- 
FCIDT^)  which  incorporates  food 
consumption  data  as  reported  by 
respondents  in  the  USDA  1994-1996 
and  1998  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessment:  An 


unrefined  chronic  exposure  analysis 
(Tier  1 )  was  conducted  for  cyromazine 
using  the  DEEM  software.  The 
assumptions  of  the  chronic  dietary 
exposure  assessment  are  tolerance-level 
residues  and  one  hiindred  percent  crop- 
treated. 

iii.  Cancer.  Cyromazine  is  classified 
as  a  Group  E  carcinogen  (evidence  of 
non-carcinogenicity  for  humans),  and 
was  shown  not  to  be  carcinogenic  in 
mice  or  rats  following  long-term  dietarv 
administration.  The  available 
mutagenicity  data  suggest  that 
cyromazine  does  not  have  genotoxic 
activity. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  emd  risk  assessment  for 
cyromazine  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
cyromazine. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reser\'oir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groundwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  and  a  percent  crop  area 
factor' as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 


(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary'  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  unlikely  that  drinking  water 
concentrations  would  exceed  human 
health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agencv  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify-  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  cyromazine 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  III.E. 

In  soil,  cyromazine  is  stable  to 
hydrolysis  and  photolysis  and  is  rather 
persistent  in  aerobic  soil  (half-life  value 
of  150  days).  The  field  studies 
confirmed  this  half-life  value,  where 
average  half-lives  varied  from  75  days  to 
more  than  250  days.  Soil  adsorption 
coefficients  are  generally  low.  This 
would  indicate  that  cyromazine  has  the 
potential  to  leach  through  soils, 
especially  sand  and  silt  loam  soils. 

The  EECs  for  cyromazine  reflect  six 
applications  of  cyromazine  at  0.125  lbs 
ai/A.  For  surface  water,  the  annual 
average  of  15.5  ng/L  (or  ppb)  is  based  on 
use  of  the  FIRST  model.  The 
groundwater  EEC  of  5.3  |ig/L  has  been 
estimated  by  the  SCI-GROW2  program. 
Both  of  these  surface  and  groundwater 
values  represent  upper-bound 
conser\'ative  estimates  for 
concentrations  that  might  be  found  in 
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surface  water  and  groundwater  due  to 
the  use  of  cyromazine. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Cyromazine  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  There  are  no 
currently  existing  or  proposed  uses  for 
cyromazine  in  residential  or  public  sites 
and  therefore  no  residential  risk 
assessment  was  performed. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA' 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
availably  data  to  determine  whether 
cyromazine  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
cyromazine  and  any  other  substances 
and  cyromazine  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  EPA  has  determined, 
however,  that  there  is  no  known 
mechanism  of  toxicity  that  would 
support  grouping  cyromazine  by  a 
common  mechanism  with  atrazine, 
simazine,  and  cyanazine.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  ha§  not  assumed  that 
cyromazine  has  a  common  mechanism 
of  toxicity  with  other  substances.  For 
information  regarding  EPA's  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
-procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
"for  infants  and  children^  in  the  case  of 
threshold  effects  to  account  for  prenatal 


and  posti  atal  toxicity  and  the 
complete:  less  of  the  data  base  on 
toxicity  a  id  exposure  unless  EPA 
determin(  s  that  a  different  margin  of 
safety  wil   be  safe  for  infants  and 
children.  Vlargins  of  safety  are 
incorpora  ;ed  into  EPA  risk  assessments 
either  dir  jctly  through  use  of  a  MOE 
analysis  c  r  through  using  uncertainty 
(safety)  fa  :tors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2 
There  is 
and  no 
and  post-1 
exposure 

3 
toxicity 
exposure 
estimated 
accounts 
determin4d 
protect  i 
reduced 


ro 
re;i 


Prenatal  and  postnatal  sensitivity. 
evidence  of  susceptibility 
idual  uncertainties  for  pre- 
latal  toxicity  resulting  from 
0  cyromazine. 
Conalusion.  There  is  a  complete 
base  for  cyromazine  and 
lata  are  complete  or  are 
based  on  data  that  reasonably 
or  potential  exposures.  EPA 
that  the  lOX  Safety  factor  to 
infants  and  children  should  be 
IX  because: 


t) 

•  Thei  e  is  no  evidence  of  increased 
susceptib  lity  (quantitative  or 
qualitativ ;)  to  rats  or  rabbits  following 
in  utero  e  cposure  or  post-natal  exposure 
to  rats.  In  the  prenatal  developmental 
toxicity  si  udy  in  rats,  the  NOAEL  for 
developni  ental  toxicity  was  higher  than 
the  mater  lal  NOAEL.  In  the 
developm  ental  toxicity  study  in  rabbits, 
no  eviden  ce  of  developmental  toxicity 
was  notec .  For  developmental  toxicity, 
the  NOAI  L  was  >  60  mg/kg/day  highest 
dose  teste  d  (HDT).  In  the  two-generation 
reproducl  ion  study  in  rats  no 
reproduct  ive  effects  were  observed.  In 
this  stud> ,  the  reproductive  NOAEL  is 

>  150  mgl  kg/day  (HDT).  No  neurotoxic 
effects  we  re  observed  in  the  available 
data,  and  there  is  no  requirement  for  a 
developm  ental  neurotoxicity  study. 
Further,  e  <posure  assessments  have 
been  con(  ucted  in  a  manner  unlikely  to 
underesti  nate  exposure. 

•  The  dietary  drinking  water 
assessmei  it  utilizes  water  concentration 
values  gei  lerated  by  models  and 
associate(  modeling  parameters  which 
are  desigi  ed  to  provide  conservative, 
health  pr<  tective,  high-end  estimates  of 
water  con  centrations  which  will  not 
likely  be  i  xceeded. 

•  The  dietciry  food  exposure 
assessmei  it  is  based  on  current  and 
proposed  registrations  and  is  completely 
unrefinec  (i.e.  tolerance  level  residues 
and  100°/^  crop  treated).  The  dietary 
exposure  inalysis  will  not 

underesti  nate  exposure/risk. 

•  No  I  3sidual  uncertainties  were 
identifiec  in  the  exposure  database. 

•  The:  e  are  no  residential  uses  for 
cyromazi  le. 


E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  ehdpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  IL/IQ  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
chemge.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  appropriate 
endpoint  attributable  to  a  single  dose 
(exposure)  of  cjTomazine  was  not 
observed  in  oral  toxicity  studies.  Thus, 
an  acute  dietary  endpoint  was  not 
chosen,  and  cyromazine  is  not  expected 
to  pose  an  acute  risk. 
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2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  cyromazine  from  food 
will  utilize  8.3%  of  the  cPAD  for  the 
U.S.  population,  5.0%  of  the  cPAD  for 
all  infants  (<  1  year  old),  13%  of  the 


cPAD  for  children  1-2  years  old,  and 
7.5%  of  the  cPAD  for  females  13-49 
years  old.  Based  on  the  use  pattern, 
chronic  residential  exposure  to  residues 
of  cyromazine  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  cyromazine  in 


drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  Table  3  of  this  unit: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Cyromazine 


Population  Subgroup 


cPAD  (mg/ 
kg/day) 


General  -U.S.  Population 


All  Infants  (<  1  year  old) 


%  cPAD 
(Food) 


Ground      '°     Surface 

Water  EEC      Water  EEC 

(ppb)  (ppb) 


Ctironic 

DWLOC 

(ppb) 


0.075 


0.075 


Children  1-2  years  old 


0.075 


Females  13-49  years  old 


0.075 


8.3 


5.3 


15.5 


2.4  X  103 


5.0 


5.3 


15.5 


7.1  X  102 


13 


5.3 


15.5 


6.5  X  102 


7.5 


5.3 


15,5 


2.1  x103 


3 .  Aggregate  cancer  risk  for  U.S. 
population.  Cyromazine  is  not  expected 
to  pose  a  cancer  risk  to  humans. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  cyromazine 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Methods  AG-408  (HPLC,/UV)  and 
AG-417A  (GLC/NPD)  are  the  tolerance 
enforcement  methods  for  cyromazine  as 
published  in  the  Pesticide  Analytical 
Manual  (PAM),  Vol.  II.  These  methods 
combined  and  with  minor  modifications 
comprise  Method  AG-621.  The  residue 
data  submitted  in  support  of  these 
petitions  were  generated  using  Methods 
AG-408  and  AG-621.  Method  AG-621 
has  been  adequately  validated  for  use 
for  the  determination  of  residues  of 
cyromazine  in/on  bulb  vegetables,  leafy 
Brassica  vegetables,  and  turnip  greens. 
Method  AG-408  is  adequate  for 
enforcement  of  the  proposed  tolerance 
for  residues  of  cyromazine. 

The  method  may  be  requested  from: 
Chief.  Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

Codex,  Canadian  or  Mexican 
Maximum  Residue  Limits  (MRLs)  are 
not  established  for  cyromazine  in/on 
leafy  Brassica  vegetables,  bulb 
vegetables,  and  turnip  greens.  Therefore, 
no  compatability  problems  exist  for  the 
tolerances  established  by  this  rule. 


V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  cyromazine, 
(N-cyclopropyl-1 ,3 .5-triazine-2 .4 .6- 
triamine)  in  or  on  leek;  onion,  green; 
onion,  potato;  onion,  tree;  onion,  welsh; 
and  shallot,  fresh  leaves  at  3.0  ppm, 
garlic,  bulb;  garlic,  great-headed,  bulb; 
onion,  dry  bulb;  rakkyo,  bulb;  and 
shallot,  bulb  at  0.2  ppm,  vegetable, 
brassica,  leafy,  group  5,  except  broccoli 
at  10.0  ppm,  broccoli  at  1.0  ppm,  turnip, 
greens;  cabbage,  abyssinian;  cabbage, 
seakale;  and  hanover  salad,  leaves  at 
10.0  ppm,  and  kidney  of  cattle,  goat, 
hog.  horse,  and  sheep  at  0.2  ppm.  and 
meat  byproducts,  except  kidney,  of 
cattle,  goat,  hog,  horse,  and  sheep  at 
0.05  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  eui  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
bPP-2003-0269'in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  24,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so     . 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
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Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW-,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Heciring  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0269,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.l.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
■file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  reqiJests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBl  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 


B.  When 
Request  fi 


Vill  the  Agency  Grant  a 
a  Hearing? 


IT 


A 
if  the 
material 
There  is  a 
of  fact;  thi 
that 

requestor 
one  or  mc|re 
the 

uncontes^d 
contrar>' 
issues(s) 
requestor 
the  action 


requejst  for  a  hearing  will  be  granted 
Adr  linistrator  determines  that  the 
s  abmitted  shows  ihe  following: 
genuine  and  substantial  issue 
( ire  is  a  reasonable  possibility 
avails  ble  evidence  identified  by  the 
ivould,  if  established  resolve 
of  such  issues  in  favor  of 
requestor,  taking  into  account 
claims  or  facts  to  the 
ind  resolution  of  the  factual 
the  manner  sought  by  the 
would  be  adequate  to  justify 
requested  (40  CFR  178.32). 


11 


VII.  Statutory  and  Executive  Order 
Reviews 

This  fin  il  rule  establishes  a  tolerance 
under  sec  ion  408(d)  of  the  FFDCA  in 
response  I  o  a  petition  submitted  to  the 
Agency.  1  tie  Office  of  Management  and 
Budget  (G  VIB)  has  exempted  these  types 
of  actions  ft'om  review  under  Executive 
Otder  128  36,  entitled  Regulatory 
Planning  <  \nd  Review  (58  FR  51 735, 
October  4  1993).  Because  this  rule  has 
been  exen  ipted  ft"om  review  under 
Executive  Order  12866  due  to  its  lack  of 
significan  ;e,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concernit  g  Regulations  That 
Significar  tly  Affect  Energy  Supply, 
Distributii  m.  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  ai  y  information  collections 
subject  to  0MB  approval  under  the 
Paperwor  :  Reduction  Act  (PRA),  44 
U  S.C.  35(  1  et  seq.,  or  impose  any 
enforceab  e  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  he  Unfunded  Mandates 
Reform  A(  ;t  of  1995  (UMRA)  (Public 
Law  104—  0-  Nor  does  it  require  any 
special  co  isiderations  under  Executive 
Order  128  38,  entitled  Federal  Actions  to 
Address  E  nvironmental  Justice  in 
Minority  1  Populations  and  Low-Income 
Populatio  IS  (59  FR  7629,  February  16, 
1994);  or  ( )MB  review  or  any  Agency 
action  un<  er  Executive  Order  13045, 
entitled  P  otection  of  Children  from 
Environm  mtal  Health  Risks  and  Safety 
Risks  (62  'R  19885,  April  23,  1997). 
This  actio  i  does  not  involve  any 
technical  itandards  that  would  require 
Agency  cc  nsideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  tl  e  National  Technology 
Transfer  a  nd  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15   J.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
establishe  i  on  the  basis  of  a  petition 
under  sec  ion  408(d)  of  the  FFDCA, 
such  as  th  3  tolerance  in  this  final  rule, 
donot  re<  uire  the  issuance  of  a 


proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4>of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
doe$  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 
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Vin.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  10,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.( 
371. 


321{q),  346(a)  and 


■  2.  Section  180.414  is  amended  as 
follows: 

■  a.  By  revising  the  commodities  cattle, 
goat,  hog,  horse,  and  sheep  meat 
byproducts  in  the  table  in  paragraph  (a). 

■  b.  By  revising  the  commodities  onion, 
dry  bulb  and  onion,  green  in  the  table  in 
paragraph  (a). 

■  c.  By  alphabetically  adding 
conimodities  in  the  table  in  paragraph 
(a). 

■  d.  By  removing  and  reserving 
paragraph  (c). 


§180.414 
residues. 

(a)*     ' 


Cyromazine;  tolerances  for 


Commodity 


Broccoli  

Cabbage,  abyssinian 

Cabbage,  seakaie  .... 

•  •  « 

Cattle,  kidney 


Parts  per 
million 


1.0 
10.0 
10.0 


0.2 


Commodity 


Parts  per 
million 


Cattle,  meat  byproducts,  except 
kidney 

*  •  • 

Garlic,  bulb  

Garlic,  great-headed,  bulb 

*  •  * 

Goat,  kidney 

*  •  • 

Goat,  meat  byproducts,  except 
kidney 

Hanover  salad,  leaves 

*  •  ♦ 

Hog,  kidney 

*  •  • 

Hog,  meat  byproducts,  except 

kidney 

*  •  * 

Horse,  kidney 

*  •  « 

Horse,  meat  byproducts,  except 
kidney 

Leek 

*  •  • 

Onion,  dry  bulb 

Onion,  green :, 

Onion,  potato 

Onion,  tree 

Onion,  welsh 

*  *  • 

Rakkyo,  bulb 

Shallot,  bulb 

Shallot,  fresh  leaves 

*  *  •  . 

Sheep,  kidney 

*  ♦  • 

Sheep,  meat  byproducts,  ex- 
cept kidney 

*  *  • 

Turnip,  greens  

Vegetable,  brassica,  leafy, 
group  5,  except  broccoli  


0.05 


0.2 
0.2 


0.2 


0.05 
10.0 


0.2 


0.05 


0.2 


0.05 


3.0 


0.2 
3.0 
3.0 
3.0 
3.0 


0.2 
0.2 
3.0 


0.2 

0.05 

10.0 
10.0 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

***** 

[FR  Doc.  03-24012  Filed  9-23-03;  8:45  am) 
BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION^ 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0270;  FRL-7324-5] 
Sulfentrazone;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of  the 
herbicide  sulfentrazone  and  its 
metabolites  in  or  on  asparagus;  bean, 
lima,  succulent;  cabbage;  com,  field, 
forage;  com,  field,  grain;  corn,  field, 
stover;  horseradish,  roots;  pea  and  bean, 
dried  shelled,  except  soybean,  subgroup 
6C;  peanut;  peanut,  meal;  peppermint, 
tops;  potato;  spearmint,  tops;  sugarcane, 
cane;  sugarcane,  molasses;  and 
sunflower,  seed.  EPA  is  also  deleting 
certain  sulfentrazone  tolerances  that  are 
no  longer  needed  as  result  of  this  action. 
The  Interregional  Research  Project 
Number  4  and  FMC  Corporation 
requested  these  tolerances  under  the 
Federal  Food,  Dmg,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  24,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0270, 
must  be  received  on  or  before  November 
24, 2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instmctions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)308-9368;  e-mail  address: 
jameison.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  noj  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  ClassiHcation  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0270.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public- comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.acress.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 


access  any 
docket 
facility  i 
the  system , 
the 


of  the  publicly  available 
materials  through  the  docket 

ified  in  Unit  I.B.I.  Once  in 
select  "search,"  then  key  in 
docket  ID  number. 


dtnti 


appro[  nate 
II.  Backgri  lund  and  Statutory  Findings 

In  the  F(  deral  Register  of  March  7, 
2003  (68  F  ?  11096)  (FRL-7290-1),  EPA 
issued  a  ni  (tice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a.  as  amended 
by  FQPA  (  'ublic  Law  104-170), 
announcir  g  the  filing  of  pesticide 
petitions  { 'P  0E6149,  1E6311,  2E6405, 
2E6498,  ai  d  2E6500)  by  the 
Interregioi  al  Research  Project  Number  4 
(IR-4),  and  681  U.S.  Highway  #1  South, 
North  Brui  iswick,  NJ  08902,  and  PP 
0F6116  an  1  2F6391  by  FMC 
Corporatio  n.  Agricultural  Products 
Group,  17;  5  Market  Street, 
Philadelpl  ia,  PA  19103.  That  notice 
included  a  summary  of  the  petitions 
prepared  t  y  FMC  Corporation,  the 
registrant.  There  were  no  comments 
received  ii  response  to  the  notice  of 
filing. 

The  peti  ions  requested  that  40  CFR 
180.498  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
herbicide  !  ulfentrazone,  [^-(2,4- 
dichloro-5  (4-(difluoromethyl)-4,5- 
dihydro-3-tnethyl-5-oxo-lH-l,2,4- 
triazol-l-y  phenylmethansulfonoamide 
and  its  me  abolites  HMS  (iV-(2,4- 
dichloro-5  {4-(difluoromethyl)-4,5- 
dihydro-3-  iydroxymethyl-5-oxo-lH- 
l,2.'4-triaz<il-  1 

vUphenyl)  nethanesulfonamide)  and 
DMS  (iV-{2,4-dichloro-5-(4- 
(difluoromethyl)-4,5-dihydro-5-oxo-liF/- 
l,2,4-triaz<il-l- 

yl)phenyl)  nethanesulfonamide),  in  or 
on  food  conmodities  as  follows: 
Sunflower  seed  at  0.2  parts  per  million 
(ppm)  (PP  3E6149);  horseradish,  roots  at 
0.2  ppm  (F  P  1E6311);  cabbage  at  0.2 
ppm  (PP  1  •;6311);  peppermint,  tops  and 
spearmint,  tops  at  0.3  ppm  (1E6311): 
potato  at  0  1  ppm  (PP  2E6405);  bean, 
lima,  succulent  at  0.15  ppm  (PP 
2E6498);  asparagus  at  0.15  ppm 
(2E6500);   leanut  nutmeat  and  its 
processed  jarts  at  0.2  ppm  and 
sugarcane  md  its  processed  parts  at  0.1 
ppm  (PP  0  '6116);  corn,  field  forage  at 
0.25  ppm  (  'P  2F6391);  corn,  field  stover 
at  0.35  ppi  1  (PP  2F6391);  pea  and  bean, 
dried  shel!  ed,  except  soybean,  subgroup 
6C  at  0.15  )pm  (PP  2F6391).  Pesticide 
petitions  G  ="6116,  2F6391  and  2E6405 
were  subst  quently  amended  to  propose 
tolerances  "or  peanut  at  0.20  ppm; 
peanut,  m«  al  at  0.40  ppm;  sugarcane, 
cane  at  0.1 5  ppm;  sugarcane,  molasses 
at  0.20  ppi  i;  corn,  field,  forage  at  0.20 
ppm;  corn  field,  grain  at  0.15  ppm; 
corn,  field  stover  at  0.30  ppm  and 
potato  at  0  15  ppm.  EPA  is  also  deleting 


several  time-limited  tolerances 
established  in  connection  with  section 
18  emergency  exemption  under  40  CFR 
180.498(b)  that  are  no  longer  needed,  as 
a  result  of  this  action.  The  deletions  to 
40  CFR  180.498(b)  are  as  follows: 

1.  Delete  horseradish,  roots  at  0.1 
ppm;  replace  with  horseradish,  roots  at 
0.20  ppm. 

2.  Delete  pea,  dry,  seed  at  0.10  ppm; 
replace  with  pea  and  bean,  dried 
shelled,  except  soybean,  subgroup  6C  at 
0.15  ppm. 

3.  Delete  potato  at  0.10  ppm;  potato, 
granules/flakes  at  0.20  ppm:  and  potato, 
wet  peel  at  0.15  ppm;  replace  with 
potato  at  0.15  ppm. 

4.  Delete  sugarcane  at  0.05  ppm; 
replace  with  sugarcane,  cane  0.15  ppm 
and  sugarcane,  molasses  at  0.20  ppm. 

5.  Delete  sunflower  at  0.1  ppm; 
replace  with  sunflower,  seed  at  0.20 
ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A){ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  Fdr 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997)  - 
{FRL-5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
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FFDCA,  for  tolerances  for  combined 
residues  of  sulfentrazone  and  its  major 
metabolites  on  asparagus  at  0.15  ppm; 
bean,  lima,  succulent  at  0.15  ppm; 
cabbage  at  0.20  ppm;  corn,  field,  forage 
at  0.20  ppm;  corn,  field,  grain  at  0.15 
ppm;  corn,  field,  stover  at  0.30  ppm; 
horseradish,  roots  at  0.20  ppm;  pea  and 
bean,  dried  shelled,  except  soybean, 
subgroup  6C  at  0.15  ppm;  peanut  at  0.20 
ppm;  peanut,  meal  at  0.40  ppm; 
peppermint,  tops  at  0.30  ppm;  potato  at 


0.15  ppm;  spearmint,  tops  at  0.30  ppm; 
sugarcane,  cane  0.15  ppm;  sugarcane, 
molasses  0.20  ppm;  and  sunflower,  seed 
at  0.20  ppm.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 


studies  to  human  risk.  EPA  has  also 
considered  availa"ble  information 
concerning  the  variability  of  the  * 

sensitivities  of  major  identifiable 
.subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  sulfentrazone  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no  observed  adverse  effect  level 
(NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


Study  Type 


Results 


870.3100 


870.3100 


870.3150 


870.3200 


870.3700 


90-Day  oral  toxicity  rodents  (rats) 


NOAEL  =  19.9  milligrams/kilogram/day  (mg/kg/day) 
for  males  and  23.1  mg/kg/day  for  females 

LOAEL  =  65.8  mg/kg/day  for  males  and  78.1  mg/ 
kg/day  for  females  based  on  clinical  signs  of  ane-, 
mia  (reduced  hematocrit,  hemoglobin,  mean  cell 
volume,  and  mean  cell  hemoglobin  values  during 
treatment) 


90-Day  oral  toxicity  rodents  (mice) 


90-Day  oral  toxicity  in  nonrodents 
(dogs) 


NOAEL  =  60  mg/kg/day  for  males  and  79.8  mg/kg/ 
day  for  females 

LOAEL  =  108.4  mg/kg/day  for  males  and  143.6  mg/ 
kg/day  for  females  based  on  decreased  body 
weights,  body  weight  gains,  red  blood  cells,  he- 
moglobin, hematocrit,  and  severity  of  splenic 
micropathology  (increased  incidence  and  severity 
of  extramedullary  hematopoiesis) 


NOAEL  =  28  mg/kg/day 

LOAEL  =  57  mg/kg/day  for  males  and  73  mg/kg/ 
day  for  females  based  on  decreased  body 
weights  (7-10%)  and  body  weight  gains  during 
first  5  weeks  of  study;  decreased  hemoglobin, 
hematocrit,  mean  cell  volume,  mean  cell  hemo- 
globin and  mean  cell  hemoglobin  concentration, 
and  increased  absolute  liver  weights  and  alkaline 
phosphatase  levels,  and  microscopic  changes  in 
the  liver  and  spleen  (pigmented  sinusoidal 
microphages  in  the  liver,  swollen  centrilobular 
hepatocytes  and  pigmented  reticuloendothelial 
cells  in  the  spleen) 


21/28-Day  dermal  toxicity 


Prenatal  developmental  in  rodents 
(rats) 


Systemic  and  dermal  NOAEL  =  1,000  mg/kg/day, 
highest  dose  tested  (HDT) 


l^atemal 

NOAEL  =  25  mg/kg/day 

LOAEL  =  50  mg/kg/day  based  on  increased  relative 
splenic  extramedullary  hematopoiesis 

Developmental 

NOAEL  =  10  mg/kg/day 

LOAEL  =  25  mg/kg/day  based  on  decreased  mean 
fetal  weights,  and  retardation  in  skeletal  develop- 
ment evidenced  by  an  increased  number  of  litters 
with  any  variation  and  by  decreased  number  of 
caudal  vertebral  and  metacarpal  ossification  sites 
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Table  1 .— Subchronic,  CiHRONic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.3700 


870.3700 


Stud '  Type 


Prenatal  develodmental  in  rodents 
(rats) 


Prenatal    develobmental    in    non- 
rodents  (rabbit  >) 


870.3800 


870.3800 


2-Generation 
fertility  effects 


r  'production 
rats) 


Results 


Maternal 

NOAEL  =  250  mg/kg/day 

LOAEL  was  not  established. 

Developmental 

NOAEL  =  100  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  decreased  fetal 
body  weight;  increased  incidence  of  fetal  vari- 
ations: hypoplastic  or  wavy  ribs,  incompletely  os- 
sified lumbar  vertebral  arches,  and  incompletely 
ossified  ischia  or  pubis;  and  reduced  number  of 
thoracic  vertebral  and  rib  ossification  sites 


and 


Reproduction   anb  fertility  effects 
-    (rat)  Nonguidel  ne 


Maternal 

NOAEL  =  100  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  increased  abor- 
tions, clinical  signs  (hematuria  and  decreased 
feces),  and  reduced  body  weight  gain 

Developmental 

NOAEL  =  100  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  increased  re- 
sorptions, decreased  live  fetuses  per  litter,  and 
decreased  fetal  weights 


Parental/Systemic 

NOAEL  =  14  mg/kg/day  for  males  and  16  mg/kg/ 
day  for  females 

LOAEL  =  33  mg/kg/day  for  males  and  40  mg/kg/ 
day  for  females  based  on  decreased  maternal 
body  weight/body  weight  gain  during  gestation  in 
both  generation  (P  and  F1)  and  reduced 
premating  body  weight  gain  in  second  generation 
(F1)  males 

Reproductive 

NOAEL  =  14  mg/kg/day  for  males  and  16  mg/kg/ 
day  for  females 

LOAEL  =  33  mg/kg/day  for  males  and  40  mg/kg/ 
day  for  females  based  on  increased  duration  of 
gestation  in  females  and  degeneration  and/or  at- 
rophy of  the  germinal  epithelium  of  the  testes  and 
oljgospennia  and  intratubular  degenerated  sem- 
inal material  in  the  epididymis  of  F1  males 

Offspring 

NOAEL  =  14  mg/kg/day  for  males  and  16  mg/kg/ 
day  for  females 

LOAEL  =  33  mg/kg/day  for  males  and  40  mg/kg/ 
day  for  females  based  on  reduced  prenatal  viabil- 
ity (fetal  and  litter),  reduced  litter  size,  increased 
number  of  stillborn  pups,  reduced  pup  and  Htter 
postnatal  survival  and  decreased  pup  body 
weights  throughout  lactation 


Parental/Systemic 

NOAEL  =  20  mg/kg/day  .  . 

LOAEL  =  51  mg/kg/day  (F1  females)  based  on  de- 
crease in  pre-mating  body  weight  gain  (10%) 

Offspring  and  Reproductive 

NOAEL  =  16  mg/kg/day 

LOAEL  =  40  mg/kg/day  based  on  reduced  gestation 
day  20  fetal  weights;  decreased  postnatal  day  0, 
4  and  7  pup  weights;  decreased  pup  sun/ival;  de- 
layed vaginal  patency;  reduced  epididymal,  pros- 
tate, and  testicular  weights 

Additional  information  supports  the  conclusions 
reached  in  the  2-generation  reproduction  study  in 
rats 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.4100 

Chronic  toxicity  dogs 

NOAEL  =  24.9  mg/kg/day  for  males  and  29.6  mg/ 

kg/day  for  females 
LOAEL  =  61.2  mg/kg/day  for  males  and  61.9  mg/ 

kg/day    for    females    based    on    compensated 

normochromic  microcytosis 

870.4200 

Carcinogenicity  mice 

NOAEL  =  93.9  mg/kg/day  for  males  and  116.9  mg/ 
kg/day  for  females 

LOAEL  =  160.5  mg/kg/day  for  males  and  198.0  mg/ 
kg/day  for  females  based  on  dose-related  de- 
creases in  hemoglobin  and  hematocrit  by  study 
termination 

No  evidence  of  carcinogenicity 

870.4300 

Combined  chronic  toxicity/carcino- 
genicity rats 

NOAEL  =  40  mg/kg/day  for  males  and  36.4  mg/kg/ 
day  in  females 

LOAEL  =  82.2  mg/kg/day  for  males  and  67  mg/kg/ 
day  for  females  based  on  dose-related  decreased 
body  weights  (11  and  19%),  body  weight  gains 
(13  and  26%),  food  consumption  (13  and  19%). 
hemoglobin,  hematocrit,  mean  cell  volume,  and 
mean  cell  hemoglobin.  Increased  nucleated  red 
blood  cells  and  reticulocytes  in  bone  of  females 
at  124.7  mg/kg/day 

No  evidence  of  carcinogenicity 

870.5100 

- 

Gene  mutation 

No  evidence  of  compound-induced  cytotoxicity  was 
evident  in  Salmonella  typhimurium  strains 
TA1535,  TA1538,  TA1537,  TA98  and  TA100  ei- 
ther in  presence  or  in  absence  of  S9  activation. 
The  positive  controls. induced  the  expected  muta- 
genic responses  in  the  appropriate  tester  strain. 

Sulfentrazone  was  considered  not  mutagenic  under 
any  test  condition. 

870.5300 

In  vitro  mammalian  cell  gene  mu- 
tation assay  (mouse  lymphoma) 

In  a  fonward  gene  mutation  assay,  sulfentrazone  at 
precipitating  levels  was  equivocally  positive  in  the 
absence  of  S9  activation.  This  response  was  not 
repeated  at  doses  up  to  1 ,900  ^g/ml  in  the  pres- 
ence of  S9  activation. 

870.5395 

Mammalian     erythrocyte     micro- 
nucleus  test 

The  test  was  negative  in  mice  administered  single 
intraperitoneal  doses  of  85  to  340  mg/kg.  The 
340  mg/kg  dose  was  estimated  tc  be  approxi- 
mately 80%  of  the  LD50.  No  evidence  of  a 
cytotoxic  effect  on  the  target  organ  and  no  signifi- 
cant increase  in  the  frequency  of  micronucleated 
polychromatic  erythrocytes  in  bone  marrow  cells. 

870.5450 

Dominant  lethal  assay-  rodent 

i 

There  were  no  significant  difference  from  negative 
controls  in  the  proportion  of  early  dead:  total  im- 
plants, and  (total)  dead:  total  implants.  Based  on 
the  results,  sulfentrazone  is  considered  negative 
for  inducing  dominant  lethal  mutations  in  pre-mei- 
otic,  meiotic,  and  post-meiotic  germ  cells  of  male 
rats  under  conditions  of  this  assay  up  to  the  esti- 
mated MTD. 

870.6200 

Acute  neurotoxicity  screening  bat- 
tery 

NOAEL  =  250  mg/kg/day 

LOAEL  =  750  mg/kg/day  based  on  increased  inci- 
dence of  clinical  signs,  FOB  findings,  and  de- 
creased motor  activity  which  was  reversed  by  day 
14  postdose.  No  evidence  of  neuropathology  at 
any  dose  tested. 

55274     Federal  Register /Vol.  68,  No.  185/W  idnesday.  September  24,  2003 /Rules  and  Regulations 


Table  1 .— Subchronic,  C  hronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.6200 


Stud] 


Subchronic 
battery 


neur<  itoxicity  screening 


870.7485 


Metabolism  and 
(rats) 


}harmacokinetics 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  die  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
'  in  the  extrapolation  from  laboratory 
animal  data  to  himians  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


X 


SF 

For  non-d 
(other  than 


Type 


Results 


NOAEL  =  30  mg/kg/day  for  males  and  37  mg/kg/ 
day  for  females 

LOAEL  =  150  mg/kg/day  for  males  and  180  mg/kg/ 
day  for  females  based  on  increased  incidence  of 
clinical  signs;  decreased  body  weight,  body 
weight  gains,  and  food  consumption  in  females; 
and  increased  motor  activity  in  females.  At  5,000 
ppm,  included  increased  mortality;  decreased 
body  weights,  and  body  weight  gains  in  males; 
decreased  hindlimb  grip  strength  and  increased 
tail  flick  latency  in  males  at  week  8;  distended 
bladders  with  red  fluid  and  enlarged  spleen. 

No  evidence  of  neuropathology  at  2,500  and  5,000 
ppm. 


Sulfentrazone  (Phenyl  -14C  -  sulfentrazone)  was 
readily  absorbed  and  84  to  104%  of  the  adminis- 
tered dose  was  excreted  in  urine  and  feces  within 
72  hours.  There  were  no  major  sex  differences  in 
the  pattern  of  excretion.  Almost  all  the  radioac- 
tivity in  the  urine  was  3-hydroxy-methyl-F6285 
(84  -  104%  of  the  administered  dose).  In  the 
feces,  HMS  accounted  for  1.26  to  2.55%  of  the 
administered  dose.  The  proposed  metabolic  path- 
way appeared  to  be  conversion  of  the  parent 
compound  mainly  to  3-hydroxymethyl-F6285  (ex- 
creted in  the  urine).  A  small  amount  of  3- 
hydroxymethyl-F6285  was  also  converted  to  3- 
carboxylic  acid-F6285  (excreted  in  the  urine  and 
feces). 


the  RfD  is  et  ual  to  the  NOAEL  divided 
by  the  apprc  priate  UF  (RfD  =  NOAEL/ 
UF).  Where  m  additional  safety  factors 
(SF)  is  retail  ed  due  to  concerns  unique 
to  the  FQPA  this  additional  factor  is 
applied  to  ti  e  RfD  by  dividing  the  RfD 
by  such  add  tional  factor.  The  acute  or 
chronic  Pop  ilation  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accor  imodate  this  type  of  FQPA 


etary  risk  assessments 
c  ancer)  the  UF  is  used  to 


determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  i  nterspecies  differences  and 
lOX  for  intra  species  differences)  the 
LOG  is  100. '  "o  estimate  risk,  a  ratio  of 
the  NOAEL  1  o  exposures  (margin  of 
exposure  (M  DE)  =  NOAEL/exposure)  is 
calculated  ai  id  compared  to  the  LOG. 
The  linear  default  risk  methodology 
(Q*)  is  the  p  imary  method  currently 
used  by  the  j  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g..  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may.  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  sulfentrazone  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Sulfentrazone  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess-      ^^^,^f'  i"i^|^!icl 
ment  UF                    Concern  for  Risk  Assess- 
ment 

1 — • ■ , 

Study  and  Toxicological  Effects 

Acute  dietary  (females  1 3- 
50  years  of  age) 

< 

NOAEL  =  25  mg/kg/day 
UF  =  100 

Acute  RfD  =  0.25  mg/ 
kg/day 

FQPASF=  IX 
aPAD  =  acute  RfD/ 

FQPA  SF  =  0.25  mg/ 

kg/day 

Developmental  toxicity  study  in  rats 
LOAEL  =  50  mg/kg/day  based  on,  de- 
creased   live   fetuses,    and   increased 
early  resorptions 

Acute  dietary  (general  popu- 
lation including  infants 
and  children) 

NOAEL  =  250  mg/kg/ 

day 
UF  =  100 
Acute  RfD  =  2.5  mg/kg/ 

day 

FQPASF  =  1X 
aPAD  =  acute  RfD/ 

FQPA  SF  =  2.5  mg/ 

kg/day 

Acute  neurotoxicity  study  in  rats 
LOAEL  =  750  mg/kg/day  based  on  in- 
creased incidence  of  clinical  signs  and 
FOB  parameters  and  decreased  motor 
activity. 

Chronic  dietary  (all  popu- 
lations) 

NOAEL=  14  mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.14  mg/ 
kg/day 

FQPA  SF  =  IX 
cPAD  =  chronic  RfD/ 

FQPA  SF  =  0.14  mg/ 

kg/day 

2-TGeneration  reproduction  study 
LOAEL  =  33  mg/kg/day  based  on  de- 
creased body  weight  and  body  weight 
gains 

Short-term  (1  to  30  days) 
and  intermediate-term  (1 
to  6  months)  incidental 
oral 

Offspring 

NOAEL  =  14  mg/kg/day 

LOC  for  MOE  =  100 
(Residential) 

2-Generation  reproduction  study 
LOAEL  =  33  mg/kg/day  based  on  de- 
creased pup  body  weights  during  lacta- 
tion in  both  generations 

Short-temi  dermal  (1  to  30 
days),  intermediate-temi 
dermal  (1  to  6  months) 
and  long-term  demnal  (>6 
months) 

Dermal  study  NOAEL= 

100  mg/kg/day 
(dermal  absorption  rate 

=  10%) 

LOC  for  MOE  =  100 
(Residential) 

Dermal  developmental  study  in  rats 
LOAEL  =  250  mg/kg/day  based  on  de- 
creased fetal  body  weight;   increased 
incidences   of   fetal    variations:    hypo- 
plastic or  wavy  ribs,  incompletely  ossi- 
fied lumbar  vertebral  arches,  and  in- 
completely  ossified   ischia   or   pubes; 
and     reduced     number     of     thoracic 
vertebral  and  rib  ossification  sites 

Short-term  inhalation  (1  to 
30  days),  intermdiate-term 
inhalation  (1  to  6  months) 
and  long-term  inhalation 
(>  6  months) 

Oral  study  NOAEL  =  14 
mg/kg/day  (inhalation 
rate  =  100% 

LOCforf^OE  =  100 
(Residential) 

2-Generation  reproduction  study 
LOAEL  =  33  mg/kg/day  based  on  de- 
creased body  weight  and  t)ody  weight 
gains 

Cancer  (oral,  dermal,  inhala- 
tion) 

Not  applicable 

Not  applicable 

No  evidence  of  carcinogenicity  in  rats  and 
mice 

'The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  Been 
established  (40  CFR  180.498)  for  the 
combined  residues  of  sulfentrazone,  in 
or  on  soybean,  seed  at  0.05  ppm.  Time- 
limited  tolerances  (set  to  expire  on 
December  31,  2004)  are  established  in 
connection  with  section  18  emergency 
exemptions  for  bean,  succulent  seed 
without  pod  at  0.1;  horseradish,  roots  at 
0.1  ppm;  chickpea,  seed  at  0.10  ppm; 
pea,  dry,  seed  0.10  ppm;  potato  at  0.10 
ppm;  potato,  wet  peel  at  0.15;  flax,  seed 
at  0.20  ppm;  potato,  granules/flakes  at 
0.20  ppm;  strawberry  at  0.60  ppm. 
Time-limited  tolerances  (set  to  expire  on 
December  31.  2005)  are  established  in 
connection  with  section  18  emergency 
exemptions  for  sugarcane  at  0.05  ppm 
and  sunflower  at  0.1  ppm.  Tolerances 
are  also  established  for  indirect  or 
inadvertent  residues  in  or  on  cereal 


grain  (excluding  sweet  corn).  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
sulfentrazone  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietar\'  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  .study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  In  conducting  the 
acute  dietary  risk  assessment  EPA  used 
the  Dietary  Exposure  Evaluation  Model 
software  with  the  Food  Commodity 
Intake  Database  (DEElVF^')  which  " 
incorporates  food  consumption  data  as 
reported  by  respondents  in  the  United 
States  Department  of  Agriculture 
(USDA)  1994-1996  and  1998 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  Separate  Tier  I, 
acute  dietary  exposure  assessments 


were  performed  for  females  1 3  to  49 
years  old  and  for  the  general  U.S. 
population  (including  infants  and 
children)  using  tolerance-level  residues 
and  100  percent  crop  treated  (PCT).    - 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  EPA 
used  the  DEEM''^  software  with  the 
Food  Commodity  Intake  Database  which 
incorporates  food  consumption  data  as 
reported  bv  respondents  in  the  USDA 
1994-1996  and  1998  nationwide  CSFII 
and  accumulated  exposure  to  the 
chemical  for  each  commodity.  An 
unrefined,  Tier  I  chronic  dietary 
exposure  assessment  was  performed 
using  tolerance-level  residues  and  100 
PCT. 

2.  Dietary  exposure  from  drinking 
water.  Sulfentrazone  and  the  degradate 
3-carboxylic  acid  sulfentrazone  arfi  the 
residues  of  concern  for  the  drinking-  ■ 
water  risk  assessment.  Environmental 
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fate  data  suggest  that  sulfentrazone  and 
3-carboxylic  acid  sulfentrazone  are 
persistent  and  mobile.  Based  on  the 
structure  similarity.  3-carboxylic  acid 
sulfentrazone  could  potentially  have 
similar  toxicity  as  the  parent. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
sulfentrazone  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
sulfentrazone. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
'Pesticide  RoofZone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  Screening  Concentrations 
in  Ground  Water  (SCl-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  Tier  1 
model)  before  using  PRZM/EXAMS  (a 
Tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  FIRST  and  PRZM/ 
EXAMS  incorporate  an  index  reservoir 
environment,  and  both  models  include 
a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  6f  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the  . 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  unlikely  that  drinking 
water  concentrations  would  exceed 
human  health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 


residential  u  ;es.  Since  DWLOCs  address 
total  aggregal  e  exposurie  to 
sulfentrazoni  i.  they  are  further  discussed 
in  the  aggreg  ite  risk  sections  in  Unit  E. 
Basedon  t  le  FIRST  and  SCI-GROW 
models  the  E  iCs  of  sulfentrazone  plus 
its  major  mel  ibolite  3-carboxylic  acid 
for  acute  exp  jsures  are  estimated  to  be 
35.8  parts  pe  •  billion  (ppb)  for  surface 
water  and  26  0  ppb  for  ground  water. 
The  EECs  for  chronic  exposures  are 
estimated  to  je  7.8  ppb  for  surface  water 
and  26.0  ppb  for  ground  water. 

3.  From  no  i-dietary  exposure.  The 
term  "residei  itial  exposure"  is  used  in 
this  documei  t  to  refer  to  non- 
occupational non-dietary  exposure 
(e.g.,  for  lawi  and  garden  pest  control, 
indoor  pest  c  jntrol.  termiticides,  and 
flea  and  tick  ;ontrol  on  pets). 
Sulfentrazoni  i  is  proposed  for  use  on  use 
on  turf  by  pr(  fessional  lawn  care 
operators  as  s  broadcast  spray  at  a 
maximum  ap  Dlication  rate  of  0.03  lbs 
active  ingred  ent.  Based  on  the 
proposed  use  pattern,  potential 
residential/ni  in-occupational  post- 
application  e  cposures  include  the 
following:  Sh  art-term  oral  turfgrass 
exposure  (toe  dler  hand-to-mouth, 
object-to-moi  th);  short-term  dermal 
turfgrass  exp(  isure  (adult  and  toddler) 
and  short-ten  a  dermal  golfer  exposure 
(adult  and  adolescent).  Incidental, 
ingestion  of  s  oil  is  assumed  to  be 
negligible.  Ex  Dosure  over  intermediate- 
term  (1-6  moi  ths)  or  long-term  (chronic, 
more  than  6  i  lonths)  exposure  is  not 
expected.  Ho:  neowner  handler  exposure 
is  not  expect*  d  since  sulfentrazone  will 
be  applied  by  professional  lawn  care 
operators. 

4.  Cumulat  ve  effects  from  substances 
with  a  commt  m  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA' 
requires  that,  when  considering  whether 
to  establish,  r  lodify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  ini  irmation"  concerning  the 
cumulative  ei  Fects  of  a  particular 
pesticide's  reiidues  and  "other 
substances  th  it  have  a  common 
mechanism  o  toxicity." 

EPA  does  n  3\.  have,  at  this  time, 
available  data  to  determine  whether 
sulfentrazone  has  a  common  mechanism 
of  toxicity  wi  h  other  substances.  Unlike 
other  pesticic  bs  for  which  EPA  has 
followed  a  cu  nulative  risk  approach 
based  on  a  co  nmon  mechanism  of 
toxicity,  EPA  las  not  made  a  common 
mechanism  o  toxicity  finding  as  to 
sulfentrazone  and  any  other  substances 
ahd  sulfentra;  one  does  not  appear  to 
produce  a  tox  c  metabolite  produced  by 
other  substan  :es.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  1  hat  sulfentrazone  has  a 
common  mec  lanism  of  toxicity  with 


other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and     ■ 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  emd  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  evidence  of  increased 
quantitative  susceptibility  following  in 
utero  exposure  in  the  developmental- 
toxicity  studies  in  rats  via  the  oral  and  • 
dermal  routes,  and  there  is  evidence  for 
increased  qualitative  susceptibility 
following  prenatal  and/ or  postnatal 
exposure  in  the  2-generation 
reproduction  study  in  rats.  A  Degree  of 
Concern  Analysis  was  performed  by 
EPA  and  it  was  concluded  that  concerns 
are  low  for  the  quantitative 
susceptibility  of  rat  fetuses  observed 
following  oral  and  dermal  exposures, 
the  qualitative  susceptibility  of  rabbit 
fetuses  seen  via  the  oral  route,  and  the 
qualitative  susceptibility  seen  in  the  1- 
and  2-generation  reproduction  studies. 
The  conclusion  was  based  on  the 
following: 

•  The  dose-response  was  well 
characterized. 

•  There  were  clear  NOAELs  and 
LOAELs  for  developmental,  offspring, 
maternal,  and  parental  toxicities. 

•  The  developmental  effects  in 
rabbits  and  the  offspring  effects  in  the 
rats  were  seen  in  the  presence  of 
maternal  and  parental  toxicities, 
respectively. 

•  The  parental  reproductive  and 
offspring  effects  were  reproducible 
between  the  two  reproductive  studies. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  sulfentrazone  and 
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exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
reduced  to  IX  for  the  following  reasons: 

1.  There  are  no  residual  uncertainties 
for  prenatal  and/or  postnatal  toxicities 
via  the  oral  route  since  the  doses 
selected  for  overall  risk  assessments 
would  address  the  concerns  for  the 
developmental  and  offspring  toxicities 
seen  in  the  above  mentioned  studies. 

2.  There  are  no  residual  uncertainties 
for  prenatal  and/or  postnatal  toxicities 
via  the  dermal  route  since  the  dose/ 
endpoint/study/species  of  concern  was 
used  for  dermal-risk  assessment. 

3.  The  toxicology  data  base  is 
complete. 

4.  The  dietary  (food)  exposure 
assessment  utilizes  existing  and 
proposed  tolerance  level  residues  and 
assumes  100%  of  crops  treated  with 
sulfentrazone.  The  assessment  is  based 
on  reliable  data  and  is  not  expected  to 
underestimate  exposure/risk. 

5.  Conservative  assumptions  are  used 
in  the  drinking  water  models.  The 
drinking  water  exposure  assessment  is 
not  expected  to  underestimate 
exposure/risk. 

6.  The  residential  exposure 
assessment  is  based  on  conservative 
assumptions  and  is  not  expected  to 
underestimate  risk. 


E.  Aggregate  Risks  and  Determination  of 

Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DVVLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (aduh  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative- 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 


assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DVVLOCs.  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietar\' 
exposure  from  food  to  sulfentrazone 
will  occupy  <1%  of  the  aPAD  for  the 
U.S.  population,  <1%  of  the  aPAD  for 
females  13  years  and  older,  and  <1%  of  ' 
the  aPAD  for  children  1  to  2  years  old, 
the  population  at  greatest  exposure.  In 
addition,  there  is  potential  for  acute 
dietary  exposure  to  sulfentrazone  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  Table  3  of  this 
unit: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Sulfentrazone 


Population  Subgroup 

,     aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  population 

2.5 

<1 

35.8 

26 

87.000 

Children  (1  to  2  years  old) 

2.5 

<"'-| 

35.8  1 

26 

25,000 

Females  (13  to  49  years  old) 

1 
2.5 

<1 

35.8 

26 

75,000 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  sulfentrazone  from  food 
will  utilize  1%  of  the  cPAD  for  the  U.S. 
population,  1%  of  the  cPAD  for  females 
13  to  49  years  old  and  1  %  of  the  cPAD 
for  children,  3  to  5  years  old.  the 


population  at  greatest  exposure.  Based 
on  the  proposed  use  pattern  for  turf 
grass,  chronic  residential  exposure  to 
residues  of  sulfentrazone  is  not 
expected.  In  addition,  there  is  potential 
for  chronic  dietary  exposure  to 
sulfentrazone  and  its  degredate,  3- 
carboxylic  acid  sulfentrazone,  in 


drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  Table  4  of  this  unit: 


55278     Federal  Register /Vol.  68.  No.  185/W;dnesday.  September  24,  2003 /Rules  and  Regulations 


Table  4.— Aggregate  Risk  Assessment  or  Chronic  (Non-Cancer)  Exposure  to  Sulfentrazone 


Population  Subgroup 


U.S.  population 


Children  (3  to  5  years  old) 


Females  (13  to  49  years  old) 


3.  Short-term  risk.  Short-term  sulfentrazoi  le 

^  aggregate  exposure  takes  into  account  assumption  s 

residential  exposure  plus  chronic  short-term 

exposure  to  food  and  water  (considered  concluded 

to  be  a  background  exposure  level).  exposures 

Sulfentrazone  is  proposed  for  MOEs 

-  registration  for  use  that  could  result  in  population 

short-term  residential  exposure  and  the  years  old. 

Agency  has  determined  that  it  is  exceed  the 

appropriate  to  aggregate  chronic  food  aggregate 

and  water  and  short-term  exposures  for  residential 


Using  the  exposure 
described  in  this  unit  for 
Exposures,  EPA  has 

at  food  and  residential 
^regated  result  in  aggregate 
from  6,900  for  the  U.S. 
o  3,200  for  children  3  to  5 
1  lese  aggregate  MOEs  do  not 
.  Agency's  level  of  concern  for 

3  to  food  and 
1  ises.  In  addition,  short-term 


rang)  ng 


Table  5.— Aggregate  Risk  assessk  ent  for  Short-Term  Exposure  to  Sulfentrazone 


Population  Subgroup 


U.S.  population 


Children  (3  to  5  years  old) 


Females  (13  to  49  years) 


5.  Aggregate  cancer  risk  for  U.S. 
population.  There  is  no  evidence  of 
carcinogenicity  to  humans  based  on 
carcinogenicity  studies  in  male  and 
female  rats  and  mice.  The  Agency 
concludes  that  pesticidal  uses  of 
sulfentrazone  are  not  likely  to  pose  a 
cancer  hazard  to  humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes  ' 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
sulfentrazone  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology  . 

An  adequate  enforcement  method 
using  gas  chromatography  (GC)  for  the 
determination  of  sulfentrazone.  DMS, 
and  HMS  residues  is  available  for 
enforcement.  The  method  was 
forwarded  to  the  Food  and  Drug 
Administration  (FDA)  for  inclusion  in 
Pesticide  Analytical  Method  Volume  II 
{PAM  II).  The  method  may  be  requested 
from:  Chief,  Analytical  Chemistry 
Branch,  Environmental  Science  Center, 
701  Mapes  Rd.,  Ft.  Meade,  MD  20755- 
5350;  telephone  number:  (410)  305- 


There  are 
Canadian  oi 
limits  (MRL  s) 
sulfentrazoi  e 
commoditiejs 
compatibili 
tolerances 


V.  Conclusii  in 


- .  Therefore 
for  combine  i 
and  its  met^ 
dichloro-5 
dihydro-3- 
1,2,4-triazol 


cPAD  mg/kg/ 
day 


0.14 


0.14 


0.14 


%  cPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


7.8 


7.8 


7.8 


Ground 

Water  EEC 

(ppb) 


26 


26 


26 


Chronic 

DWLOC 

(ppb) 


4,900 


1.400 


4,200 


DWLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposure  of 
sulfentrazone  in  ground  water  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  5  of  this  unit: 


Aggregate     i     Aggregate 
MOE  (Food  +  :  Level  of  Con- 
Residential)        cern  (LOC) 


6,900 


3,200 


7,600 


100 


100 


100 


Surface 

Water  EEC 

(ppb) 


7.8 


7.8 


7.8 


Ground 

Water  EEC 

(ppb) 


26 


26 


26 


Short-Term 

DWLOC 

(ppb) 


4,900 


1,400 


4,200 


2905;  e-mai  address: 
residuemetl  ods@epa.gov. 

B.  International  Residue  Limits 


no  established  Codex, 
Mexican  maximum  residue 
for  residues  of 
in/on  the  subject 
Therefore,  no 
problems  exist  for  the 
established  by  this  rule. 


'y 


the  tolerance  is  established 
residues  of  sulfentrazone 
elites  HMS  (N-(2A- 
-(difluoromethyl)-4,5- 
h^droxymethyl-S-oxo-lH- 


1- 

yl)phenyl)rt  ethanesulfonamide)  and 
DMS  (iV-{2,^  -dichloro-5-(4- 
(difluorome  hyl)-4,5-dihydro-5-oxo-lH- 
1,2,4-triazol  1- 

yl)phenyl)m  ethanesulfonamide,  in  or  on 
asparagus  at  0.15  ppm;  bean,  lima, 
succulent  at  0.15  ppm;  cabbage  at  0.20 
ppm;  corn,  i  ield,  forage  at  0.20  ppm; 
corn,  field,  j  rain  at  0.15  ppm;  corn, 
field,  stover  at  0.30  ppm;  horseradish, 
roots  at  0.2G  ppm;  pea  and  bean,  dried 
shelled,  exojpt  soybean,  subgroup  6C  at 
0.15  ppm;  p^nut  at  0.20  ppm;  peanut, 


meal  at  0.40  ppm;  peppermint,  tops  at 
0.30  ppm;  potato  at  0.15  ppm; 
spearmint,  tops  at  0.30  ppm;  sugarcane, 
cane  0.15  ppm;  sugarcane,  molasses 
0.20  ppm;  and  sunflower,  seed  at  0.20 
ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  lequests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
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for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  \Nhat  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0270  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  24,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  emy  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu'  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 


waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov..0T  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0270.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  2046CM)001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justif>' 
the  action  requested  (40  CFR  178.32). 


Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public' 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  tbe 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and  ■ 

responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism(64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
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development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverimient."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not^tates.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(nK4)  of  the 
FFDCA.  For  these  sam<  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of        , 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Otder  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
-the  distribrtion  of  power  and 


responsibil  ties  between  the  Federal 
Governmer  t  and  Indian  tribes."  This 
rule  will  nc  t  have  substantial  direct 
effects  on  t  ibal  governments,  on  the 
relationship  between  the  Federal 
Governmer  t  and  Indian  tribes,  or  on  the 
distributioi  of  power  and 
responsibil  ties  between  the  Federal 
Governmen  t  and  Indian  tribes,  as 
specified  ir  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  thi  s  rule. 

Vin.  Congr  >ssional  Review  Act 

The  Con^  ressional  Review  Act,  5 
U.S.C.  801 1  ft  seq..  as  added  by  the  Small 
Business  R«  gulatory  Enforcement 
Fairness  Aqt  of  1996,  generally  provides 
that  before  k  rule  may  take  effect,  the 
agency  proi  lulgating  the  rule  must 
submit  a  ru  e  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  an  d  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  conti  ining  this  rule  and  other 
required  inl  ormation  to  the  U.S.  Senate, 
the  U.S.  Hotise  of  Representatives,  and 
the  Comptriller  General  of  the  United 
States  priorlto  publication  of  this  final 
rule  in  the  1  'ederal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  80' (2). 

List  of  Subj(  lets  in  40  CFR  Part  180 

Enviromt  ental 
Administra  ive 


Dated:  September  10,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180— AMENDED 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.498  is  amended  by 
redesignating  existing  paragraph  (a)  as 
(a)(1),  by  adding  paragraph  (a)(2),  and  in 
the  table  to  paragraph  (b)  by  removing 
the  entries  "horseradish,  roots";  "pea, 
dry,  seed";  "potato";  "potato,  granules/ 
flakes";  "potato,  wet  peel";  "sugarcane"; 
and  "sunflower,  seed." 


§180.498 
residues. 


Sulfentrazone;  tolerances  for 


Agricultura 
and  pests 
requirements 


protection, 
practice  and  procedure, 
commodities.  Pesticides 
F  eporting  and  recordkeeping 


Commodity 


Asparagus -. 

Bean,  lima,  succulent 

C£it>bage  

Com,  field,  forage : 

Com,  field,  grain  

Com,  field,  stover  

Horseradish,  roots 

Pea  and  bean,  dried  sheller"  except  soyt)ean,  subgroup  6C 

Peanut 

Peanut,  meal 

Peppermint,  tops i 

Potato 


Spearmint,  tops 

Sugarcane,  cane 

Sugarcane,  molasses 
Sunflower,  seed 


(a)  General.  (1)  *     *     * 

(2)  Tolerances  are  established  for 
combined  residues  of  the  herbicide 
sulfentrazone  and  its  metabolites  HMS 
(N-(2,4-dichloro-5-(4-(difluoromethyl)- 
4,5-dihydro-3-hydroxymethyl-5-oxo-lH- 
1,2,4-triazol-l- 

yl)phenyl)methanesulfonamide)  and 
DMS  (Af-(2,4-dichloro-5-(4- 
(difluoromethyl)-4,5-dihydro-5-oxo-lH- 
1,2,4-triazol-l- 

yl)phenyl)methanesulfonamide  in  or  on 
the  following  food  commodities: 


Parts  per  million 


0.15 
0.15 
0.20 
0.20 
0.15 
0.30 
0.20 
0.15 
0.20 
0.40 
0.30 
0.15 
0.30 
0.15 
0.20 
0.20 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  252 
|TTB  Notice  No.  16] 
RIN  1S1^AA78 

Evidence  of  Exportation  for  Distilled 
Spirits;  Use  of  Alternative 
Documentation  (2002R-045P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  proposes  to  amend  its 
regulations  listing  the  documents  that 
provide  adequate  evidence  of  export  for 
shipments  of  distilled  spirits.  We  also 
propose  to  require  submission  of  these 
dociunents  within  a  specific  90-day 
timefi  ame.  This  action  is  being  taken  to 
clarify  the  existing  regulations  as  to  the 
types  of  acceptable  documentation  and 
to  inform  the  public  that  the  Bureau  will 
consider  the  approval  of  alternative 
types  of  documentation  as  adequate 
export  evidence. 

DATES:  Written  comments  must  be 
received  by  November  24,  2003. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  P.O.  Box  50221. 
Washington,  DC  20091-0221  (Attn:  TTB 
Notice  No.  16).  See  the  "Public 
Participation"  section  of  this  notice  for 
alternative  means  of  commenting. 

Copies  of  the  proposed  regulation, 
background  materials,  and  any  vvritten 
comments  received  will  be  available  for 
public  inspection  by  appointment  at  the 
ATF  Reference  Library,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  telephone  202- 
927-7890.  You  may  also  view  online 
copies  of  this  proposed  regulation  and 
any  comments  received  regarding  it 
undex  this  notice  number  at  http:// 
www.ttb.gov/alcohoI/rules/index/htm. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  Brady,  Specialist,  Regulations 
and  Procedures  Division  (Philadelphia. 
PA),  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  P.O.  Box  45797, 
Philadelphia,  PA  19149;  telephone  215- 
333-7050  or  e-mail 
Joanne. Brady@ttb.gov. 

SUPPLEMENTARY  INFORMATION: 

Impact  of  the  Homeland  Security  Act 
on  Rulemaking 

Effective  January  24,  2003,  the 
Homeland  Security  Act  of  2002  divided 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  into  two  new  agencies, 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  in  the  Department  of  the 
Treasury  and  the  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives  in  the 
Department  of  Justice.  Regulation  of 
distilled  spirits,  including  evidence  of 
exportation,  is  the  responsibility  of  the 
new  TTB.  References  to  ATF  in  this 
document  relate  to  events  that  occurred 
prior  to  January  24,  2003,  or  to  functions 
that  the  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  continues  to 
perform. 

Background 

Under  the  provisions  of  the  Internal 
Revenue  Code  at  26  U.S.C.  5214, 
distilled  spirits  can  be  withdrawn  from 
bonded  premises  for  exportation,  free  of 
tax  or  without  payment  of  tax,  subject 
to  regulations  prescribed  by  the 
Secretary  of  the  Treasury.  To  help  carry 
out  these  statutory  provisions,  the 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  has  issued  regulations 
which  list  several  types  of  evidence  that 
a  proprietor  can  submit  as  adequate 
proof  of  export  for  shipments  of 
distilled  spirits.  The  proprietor  is 
relieved  of  the  tax  liability  at  the  time 
the  distilled  spirits  are  exported  to  a 
foreign  or  export  destination,  provided 
the  proper  evidence  of  exportation  is 
submitted  to  TTB  in  a  timely  manner. 

The  Proposal 

We  propose  to  amend  27  CFR  part 
252,  Exportation  of  Liquors,  in  order  to 
clarify  the  existing  regulations  regarding 
evidence  of  exportation  for  shipments  of 
distilled  spirits.  A  new  section.  27  CFR 
252.39,  clarifies  the  types  of 
documentation  that  TTB  will  accept  as 
adequate  proof  of  export  for  shipments 
of  distilled  spirits.  This  new  section  will 
also  require  the  documentation  to  be 


submitted  within  90  days  of  the  date  of 
withdrawal  of  the  distilled  spirits. 

We  are.taking  this  action  regarding 
the  submission  of  export  documents  for 
distilled  spirits  at  the  recommendation 
of  the  Office  of  the  Inspector  General. 
TTB's  current  internal  processing 
procedures  are  directed  by  order  TTB  O 
5020.8A.  According  to  this  order,  it  is 
our  policy  that  exporters  submit 
adequate  proof  of  exportation  within  90 
days.  An  extension  may  be  granted  due 
to  just  cause.  It  is  critical  that  TTB  act 
promptly  in  tax  assessment  matters. 

The  tobacco  export  regulations  at  27 
CFR  part  44  require  that  export  evidence 
be  furnished  within  90  days  of  the  date 
of  removal  of  the  tobacco  products,  or 
cigarette  papers  or  tubes.  In  order  to 
maintain  consistency  in  TTB's  internal 
processing  procedures,  we  propose  to 
apply  the  90-day  requirement  to 
shipments  of  distilled  spirits.  We 
consider  this  time  period  to  be  a 
reasonable  time  for  exporters  to  obtain 
and  submit  documentation  to  us  in 
support  of  an  export  shipment.  This 
period  may  be  extended  for  just  cause. 
At  this  time  we  are  concentrating  on 
revising  the  regulations  for  exporters  of 
distilled  spirits  only.  We  will  also  be 
developing  updated  procedures  for  the 
beer  and  wine  industries  in  the  future. 

We  propose  to  revise  27  CFR  252.40 
to  reflect  a  change  in  the  section 
heading.  We  also  propose  to  add  27  CFR 
252.44  to  clarify  and  remind  the 
industry  of  the  opportunity  to  submit 
alternative  types  of  documentation  as 
adequate  proof  of  export,  provided  such 
documentation  is: 

•  Complete  and  accurate; 

•  Third-party  verifiable:  and 

•  Contains  the  same  information 
required  in  an  export  bill  of  lading  as 
outlined  in  27  CFR  252.250. 

In  addition,  we  propose  to  add  two 
new  sections,  27  CFR  252.254  and 
252.255,  addressing  certification  of  form 
TTB  F  5100.11  by  U.S.  Customs  Service 
and  certificates  of  reqeipt  issued  by 
officials  of  foreign  countries,  both  of 
which  qualifv'  as  evidence  of 
exportation. 

TTB  believes  these  additions  and 
changes  to  the  regulations  will  provide 
the  public  with  a  better  understanding 
of  its  export  documentation 
requirements,  while  allowing  the 
industry'  the  opportunity  to  submit 
alternative  documents  for  approval. 
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Public  Participation 

TTB  requests  comments  from  all 
interested  parties  on  the  proposals 
,  contained  in  this  notice.  We  specifically 
request  comments  on  the  clarity  of  this 
proposed  rule  and  how  it  may  be  made 
easier  to  understand. 

What  Is  a  Comment? 

In  order  for  a  submission  to  be 
considered  a  "comment,"  it  must  clearly 
indicate  a  position  for  or  against  the 
proposed  rule  or  some  part  of  it,  or 
express  neutrality  about  the  proposed 
rule.  Cominents  that  use  reasoning, 
logic,  and,  if  applicable,  good  science  to 
explain  the  commenter's  position  are 
tliH  most  persuasive  in  the  formation  of 
a  final  rule. 

To  be  eligible  for  consideration, 
comments  must: 

•  Contain  your  name  and  mailing 
address: 

•  Reference  this  notice  number; 

p  Be  legible  and  written  in  language 
generally  acceptable  for  public 
disclosure: 

•  Contain  a  legibly  written  signature 
if  submitted  by  mail  or  fax;  and 

•  Contain  your  e-mail  address  if 
submitted  by  e-mail. 

To  assure  public  access  to  our  office 
equipment,  comments  submitted  by  fax 
must  be  no  more  than  five  pages  in 
length  when  printed  on  8V2  x  11"  paper. 
Comments  submitted  by  U.S.  mail  or  e- 
mail  may  be  of  any  length. 

How  May  I  Submit  Comments? 

By  Mail:  You  may  send  written 
comments  by  U.S.  mail  to  the  address 
shown  above  in  the  ADDRESSES  section 
of  this  notice. 

"  By  Fax:  You  may  submit  comments  by 
facsimile  transmission  to  215-333- 
8871.  We  will  treat  faxed  transmissions 
as  originals. 

By  E-Mail:  You  may  submit  comments 
by  e-mail  by  sending  the  comments  to 
nprm@ttb.treas.gov.  We  will  treat  e-mail 
transmissions  as  originals. 

By  On-line  Farm:  You  may  also 
submit  comments  using  the  comment 
form  provided  with  the  online  copy  of 
this  proposed  rule  on  the  TTB  Internet 
Web  site  at  http://www.ttb.treas.gov/. 
We  will  treat  comments  submitted  via 
the  Web  site  as  originals. 

How  Does  TTB  Use  the  Comments? 

We  will  carefully  consider  all 
comments  we  receive  on  or  before  the 
closing  date.  We  will  not  acknowledge 
receipt  of  comments  or  reply  to 
individual  comments.  We  will 
*  summarize  and  discuss  pertinent 
comments  in  the  preamble  to  any 
subsequent  notices  or  the  final  rule 
published  as  a  result  of  the  comments. 


May  I  Reviet '  Comments  Received? 

You  may  >  iew  copies  of  the 
comments  01 1  this  notice  of  proposed 
rule  making  ly  appointment  at  the  ATF 
Reference  Li  )rary.  Room  6480,  65Q 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-7890.  Y  )u  may  also  request  copies 
of  comments  (at  20  cents  per  page)  by 
contacting  tl  e  ATF  Librarian  at  the 
above  addrej  s.  ^ 

For  the  coi  ivenience  of  the  public, 
TTB  will  poi  t  comments  received  in 
response  to  t  lis  notice  on  the  TTB  web 
site.  All  com  nents  posted  on  our  web 
site  will  sho'  v  the  name  of  the 
commenter,  )ut  will  not  show  street 
addresses,  te  ephone  numbers,  or  e-mail 
addresses.  W  e  may  also  omit 
voluminous  i  ittachments  or  material  that 
we  do  not  co  isider  suitable  for  posting. 
In  all  cases,  t  le  full  comment  will  be 
available  in  t  le  ATF  library  as  noted 
above.  To  aa  ess  online  copies  of  the 
comments  01  this  rulemaking,  visit 
h ttp ://www.  t  b. treas.gov/alcoh oU rules/ 
index.htm,  ai  id  click  on  the  "View 
comments"  t  utton  under  this  notice 
number. 

Will  TTB  Ket  p  My  Comments 
Confidential 

TTB  canna  t  recognize  any  material  in 
comments  as  confidential.  All 
comments  an  d  materials  may  be 
disclosed  to  1  he  public  in  the  ATF 
library.  We  n  ay  also  post  the  comment 
on  our  web  s  te.  {See  "May  I  Review 
Comments  fli  fceived?")  Finally,  we  may 
disclose  the  lame  of  any  person  who 
submits  a  coi  iment  and  quote  from  the 
comment  in  1  le  preamble  to  a  final  rule 
on  this  subject.  If  you  consider  your 
material  to  b«  confidential  or 
inappropriat<  for  disclosure  to  the 
public,  you  s  lould  not  include  it  in 
your  commei  ts. 

A  nalyses  and  Notices 


Act 
aiid 


Regulatory 

Does  the  Paperwork 
Apply  to  Thii 

The  provis 
Reduction 
chapter  35, 
regulations,  5 
apply  to  this 
requirement 
proposed. 

How  Does  tht 
Apply  to  Thi 

TTB  certi 
regulation  wduld 
economic  impact 
number  of 
negative  impact 
are  not 


Reduction  Act 
Proposed  Rule? 

ons  of  the  Paperwork 
of  1995,  44U.S.C. 
its  implementing 
CFR  part  1320,  do  not 
lotice  because  no  new 
collect  information  is 


Regulatory  Flexibility  Act 
Proposed  Rule? 


ifi  !s 


that  this  proposed 
not  have  a  significant 
on  a  substantial 
entities.  We  expect  no 
on  small  entities.  We 
propof  mg  new  requirements. 


Accordingly,  the  Act  does  not  require  a 
regulatory  flexibility  analy 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  the  order  does  not 
require  a  regulatory  assessment. 

Drafting  Information 

The  principal  author  of  this  document 
is  Joanne  Brady,  Regulations  and 
Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau. 

List  of  Subjects  in  27  CFR  Part  252 

Aircraft,  Alcohol  and  alcoholic 
beverages.  Armed  forces.  Beer  claims. 
Excise  taxes.  Exports,  Foreign  trade 
zones.  Labeling,  Liquors,  Packaging  and 
containers.  Reporting  ann  recordkeeping 
requirements,  Surety  bonds.  Vessels, 
Warehouses,  Wine. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  TTB  proposes  to  amend  27 
CFR  part  252  as  follows: 

PART  252— EXPORTATION  OF 
LIQUORS 

1.  The  authority  citation  for  part  252 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  19  U.S.C.  81c, 
1202;  26  U.S.C.  5001,  5007,  5008,  5041.  5051, 
5054,  5061,  5111.  5112.  5114.  5121,  5122, 
5124,  5201,  5205,  5207,  5232,  5273,  5301, 
5313,  5555,  6302,  7805;  27  U.S.C.  203,  205; 
44  U.S.C.  3504(h). 

Subpart  C — Miscellaneous  Provisions 

2.  Section  252.39  is  added  to  read  as 
follows: 

§  252.39    Filing  of  evidence  of  exportation 
for  distilled  spirits. 

(a)  Required  evidence  of  exportation. 
You  must  provide  acceptable  export 
evidence  that  covers  the  transportation 
of  the  specified  shipments  of  distilled 
spirits  from  your  plant  to  the  foreign  or 
export  destination.  This  evidence  must 
be  accurate  and  complete  and  verified 
by  the  signature  of  an  authorized 
individual.  We  accept  the  following 
documents  as  proof  of  exportation: 

(1)  A  copy  of  an  export  bill  of  lading, 
such  as  an  ocean  bill  of  lading,  signed 
by  the  carrier  or  its  agent  (§  252.250);  or 

(2)  A  copy  of  the  railway  express 
receipt  {§  252.251),  signed  by  the  carrier 
or  its  agent,  containing  the  same 
information  required  in  an  export  bill  of 
lading  (§252.250);  or 

(3)  A  copy  of  the  air  express  receipt 
(§  252.252),  signed  by  the  carrier  or  its 
agent,  containing  the  same  information 
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required  in  an  export  bill  of  lading 
(§252.250):  or 

(4)  A  copy  of  the  through  bill  of 
lading,  signed  by  the  carrier  or  its  agent, 
where  exportation  is  to  a  contiguous 
foreign  country  (§  252.250);  or 

(5)  A  certificate  from  the  export 
carrier  or  its  agent,  showing  actual 
exportation,  when  a  bill  of  lading  is 
required  and  not  obtainable,  executed 
under  the  penalties  of  perjury,  as 
provided  for  in  §  252.253.  It  must 
contain  the  same  information  required 
in  an  export  bill  of  lading  (§  252.250);  or 

(6)  U.S.  Customs  certification  on  TTB 
F  5100.11,  or  a  certificate  of  receipt  as 
provided  for  in  §  252.254;  or 

(7)  A  certificate  of  receipt  issued  by 
an  official  of  the  country  or  possession 
where  the  shipment  of  distilled  spirits 
has  actually  landed,  as  provided  for  in 
§252.255. 

(b)  Time  period  for  filing  evidence. 
You  must  submit  the  evidence  of 
exportation  of  any  shipment  of  distilled 
spirits  to  the  appropriate  TTB  officer 
within  90  days  of  the  date  of  withdrawal 
and  removal  of  the  distilled  spirits  from 
the  premises  of  the  distilled  spirits  plant 
covered  by  the  bond  of  the  proprietor. 
The  appropriate  TTB  officer  may  grant 
an  extension  in  cases  where  just  cause 
is  shown. 

3.  The  heading  of  §  252.40  is  revised 
to  read  as  set  forth  below: 

§  252.40    Filing  of  evidence  of  exportation 
for  wine. 

***** 

4.  Section  252.44  is  added  to  read  as 
follows: 

§252.44    Alternative  documentation. 

We  may  approve  alternative  types  of 
documentation,  upon  letterhead  request, 
provided  such  documentation  is 
complete  and  accurate,  third  party 
verifiable,  and  contains  the  same 
information  required  in  an  export  bill  of 
lading  (§252.250).  You  must  follow  the 
procedures  in  §  252.20  if  you  wish  to 
request  approval  for  use  of  alternative 
types  of  documentation. 

Subpart  M— Shipment  or  Delivery  for 
Export 

5.  Section  252.254  is  added  as 
follows: 

§  252.254    Certification  on  withdrawal  of 
spirits,  specially  denatured  spirits,  or  wines 
for  exportation,  TTB  F  5100.11. 

To  use  TTB  F  5100.11  as  proof  of 
export  you  must  obtain  certification  by 
U.S.  Customs  Service  in  Part  VII, 
Certificate  of  Clearance  or  Use,  of  the 
form.  A  signed  certificate  of  receipt  from 
U.S.  Customs  Service  is  also  acceptable, 
if  it  contains  the  same  information 


required  in  an  export  bill  of  lading 
(§252.250). 

6.  Section  252.255  is  added  as 
follows: 

§  252.255    Certificate  by  foreign  official. 

TTB  will  accept  an  appropriate 
certification  from  a  foreign  official  as 
proof  of  export.  If  you  use  this  proof, 
you  must  provide  a  signed  certificate  of 
receipt  by  an  authorized  official  of  a 
foreign  country  or  possession  verifying 
actual  exportation.  The  certificate  must 
contain  sufficient  information  to 
identify  the  shipment  and  the  TTB  F 
5100.11  covering  the  shipment. 

Signed:  August  8.  2003. 
Arthur }.  Libertucci, 
Administrator. 

Approved:  August  8.  2003. 

Timothy  E.  Skud, 

Deputy  Assistant  Secretary,  Regulatory.  Tariff 
&■  Trade  Enforcement. 

[FR  Doc.  03-23886  Filed  9-23-03:  8:45  am] 

BILLING  CODE  4810-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 
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SUMMARY:  NMFS  proposes  measures 
contained  in  Framework  Adjustment  3 
(Framework  3)  to  the  Summer  Flounder, 
Scup,  and  Black  Sea  Bass  Fishery 
Management  Plan  (FMP)  that  would 
allow  the  rollover  of  unused  commercial 
scup  quota  from  the  Winter  I  period  to 
the  Winter  II  period,  and  to  change  the 
regulations  regarding  the  scup 
commercial  quota  counting  procedures. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  October 
9.  2003. 

ADDRESSES:  Copies  of  the  Framework  3 
document,  its  Regulatory  Impact  Review 
(RIR),  the  Initial  Regulatory  Flexibility 
Analysis  (IRFA),  the  Environmental 
Assessment,  and  other  supporting 


documents  for  the  framework 
adjustment  are  available  from  Daniel 
Furlong,  Executive  Director,  Mid- 
Ailantic  Fishery  Management  Council, 
Room  2115.  Federal  Building.  300  South 
Street,  Dover,  DE  19901-6790.  The  EA/ 
RIR/IRFA  is  also  accessible  via  the 
Internet  at  http:/wv\'w.nero.nmfs.gov.  ■ 
Written  comments  on  the"  proposed  rule 
should  be  sent  to  Patricia  A.  Kurkul, 
Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  Framework  3." 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  hitemet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  Fishery  Policy 
Analyst,  (978)  281-9279.  fax  (978)  281- 
9135,  e-mail 
sarah.mciaughIin@noaa.gov. 

SUPPLEMENTARY  INFORMATK>N: 


—    Background 


The  summer  flounder,  scup,  and 
black  sea  bass  fisheries  are  managed 
cooperatively  by  the  Atlantic  States 
Marine  Fisheries  Commission 
(Commission)  and  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
in  consultation  with  the  New  England 
and  South  Atlantic  Fishery  Management 
Councils.  The  management  unit  for  scup 
{Stenotomus  chrysops],  specified  in  the 
FMP.  is  defined  as  U.S.  waters  of  the 
Atlantic  Ocean  from  35°13.3'  N.  lat.  (the 
latitude  of  Cape  Hatteras  Lighthouse, 
Buxton,  NC)  northward  to  the  U.S./ 
Canada  border.  The  FMP  and  its 
implementing  regulations  found  at  50 
CFR  part  648,  subparts  A.  G  (summer 
flounder),  H  (scup).  and  I  (black  sea 
bass),  describe  the  process  for  specifying 
annual  commercial  scup  measures  that 
apply  in  the  Exclusive  Economic  Zone 
(EEZ).  The  states  manage  these  fisheries 
within  3  miles  of  their  coast,  under  the 
Commission's  Interstate  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
FMP.  The  Federal  regulations  govern 
vessels  fishing  in  the  EEZ,  as  well  as 
vessels  possessing  a  Federal  fisheries 
permit,  regardless  of  where  they  fish. 

Scup  was  most  recentlv  assessed  at 
the  35"'  Northeast  Regional  Stock 
Assessment  Review  Committee  (SARC 
35)  in  June  2002.  SARC  35  concluded 
that  scup  are  no  longer  overfished,  but 
stock  status  with  respect  to  overfishing 
cannot  currently  be  evaluated.  SARC  35 
indicated  that  relative  exploitation  rates 
on  scup  have  declined  in  recent  years, 
although  the  absolute  value  of  the 
fishing  mortality  rate  cannot  be 
determined  because  of  a  lack  of  reliable 
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discard  estimates  and  information 
regarding  the  length  composition  of 
scup  landings  and  discards.  Overall, 
most  recent  scup  survey  observations 
indicate  strong  recruitment  and  some 
rebuilding  of  age  structure. 

The  Council  nas  initiated  this 
framework  adjustment,  pursuant  to  50 
CFR  648.127(a),  to  allow  the  commercial 
scup  fishery  to  be  more  efficient  and  to 
better  achieve  the  maiagement 
objectives  of  the  FMP,  specifically 
regarding  attainment  of  optimum  yield 
from  the  scup  fishery.  The  Coimcil 
intends  to  continue  the  management 
programs  detailed  in  the  FMP  and 
reduce  overfishing  and  rebuild  the  scup 
stock. 

The  commercial  scup  fishery  is 
managed  under  a  system  that  allocates 
the  annual  quota  to  three  periods: 
Winter  1,  January-April  (45.11  percent); 
Summer,  May-October  (38.95  percent); 
and  Winter  II,  November-December 
(15.94  percent).  During  the  Winter 
periods,  the  quota  is  monitored  on  a 
coastwide  basis.  During  the  Summer 
period,  the  quota  is  also  monitored  on 
a  coastwide  basis,  but  the  Commission 
uses  a  state-by-state  allocation  system  to 
help  manage  the  Federal  quota.  The 
Federal  commercial  scup  fishery  is 
closed  coastwide  when  the  allocation 
for  a  period  is  reached.  In  addition,  any 
overages  during  a  quota  period  are 
subtracted  from  that  period's  allocation 
for  the  following  year.  Any  quota 
overages  by  a  state  during  the  Summer 
period  (whether  or  not  the  total  Summer 
period  quota  is  exceeded)  are  subtracted 
by  the  Commission  from  the  state's 
Summer  period  share  the  following 
year:  The  current  regulations  do  not, 
allow  for  the  transfer  of  quota  between 
periods  within  a  fishing  year.  The  final 
rule  to  implement  the  2003  annual 
quota  specifications  (68  FR  60,  January 
2,  2003)  established  possession  limits  of 
15,000  lb  (6,804  kg)  per  trip  during 
Winter  I  and  1,500  lb  (680  kg)  during 
Winterll,  and  specified  that  the  Winter 
I  possession  limit  be  reduced  to  1.000  lb 
(454  kg)  per  trip  when  80  percent  of  the 
commercial  quota  allocated  to  that 
period  is  projected  to  be  harvested. 

Quota  Rollover  From  Winter  I  to 
Winter  II 

Framework  3  proposes  a  process,  for 
years  in  which  the  full  Winter  I 
commercial  scup  quota  is  not  harvested, 
to  allow  unused  quota  from  the  Winter 
I  period  to  be  added  to  the  quota  for  the 
Winter  II  period.  During  the 
development  of  this  framework 
adjustment,  the  Council  considered  and 
analyzed  three  alternatives  for  unused 
Winter  I  quota:  Taking  no  action,  which 
would  continue  the  current  regulations 


without  th  3  ability  to  transfer  unused 
quota  betv  een  periods  (Alternative  1); 
the  proposed  option  (Alternative  2);  and 
combining  the  Winter  1  and  Winter  II 
quotas  int(  i  a  single  quota  spanning  the 
two  perioc  s  (Alternative  3).  A  fourth 
option,  to  oil  over  unused. quota  from 
both  the  W  inter  I  and  Summer  periods 
into  Wint€  r  II,  was  considered  but 
rejected  fo  further  analysis  due  to  the 
impractic^ility  of  monitoring  the 
Summer  pferiod  quota  through  the  end    , 
of  the  Sun  mer  period,  calculating  the 
amount  of  unused  combined  Winter  I 
and  Sumn  er  period  quota,  if  any,  and 
effecting  t  le  qubta  rollover  prior  to  the 
beginning  of  the  Winter  11  period.  The 
proposed  ( iption  was  selected  by  the 
Council  b<  cause,  under  Alternative  1, 
regulator)'  discarding  in  Winter  II  would 
continue  t )  occur,  and  Alternative  3 
introduces  the  risk  that  the  entire 
combined  winter  quota  could  be  taken 
during  Wi  iter  I,  resulting  in  no  fishery 
during  Wi  iter  II.  Additionally,  it  may  be 
difficult  tc  develop  possession  limits 
that  woulc  accommodate  the  merged 
periods  ur  der  Alternative  3.  Alternative 
2  is  not  asi  ociated  with  any  risk  to  the 
scup  stock  or  stocks  of  other  species, 
and  shouli   provide  economic  ard  social 
benefits  w  lile  meeting  the  objectives  of 
National  S  tandard  1 . 

In  addit  on,  commercial  possession 
limits  for  I  le  Winter  II  period  would  be 
adjusted,  1  ased  on  the  amount  of  quota 
from  the  Winter  I  period.  It 
's  intention  that  the  quota 
any  necessary  possession 
tments  would  be 
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Quota  Counting  Procedures 

The  distribution  of  scup  is  such  that 
they  are  occasionally  available  in 
nearshore  (state)  waters  prior  to  the 
beginning  of  the  Summer  period  (May 
1).  The  Commission  has  informed  the 
Council  and  NMFS  that  an  addendum  to 
the  Interstate  FMP  will  be  prepared,  in 
the  event  of  a  Federal  Winter  I  closure 
prior  tc  April  15,  to  allow  scup  landed 
April  15  through  April  30  to  be  counted 
against  the  states'  Summer  period  quota 
allocation.  State  permit  holders  would 
be  allowed  to  land  and  sell  scup  to  state 
and  federally  permitted  dealers  after 
April  15  and  prior  to  the  Federal 
opening  of  the  Summer  period  on  May 
1 ,  in  order  to  reduce  discards.  In  order 
to  effect  the  planned  change  to  the 
Commission  allocation  system. 
Framework  3  proposes  a  mechanism,  for 
years  when  the  Winter  I  commercial 
scup  quota  is  completely  harvested  and  - 
the  Winter  I  fishery  is  closed  prior  to 
April  15,  and  upon  a  state's  written 
request,  to  allow  for  commercial 
landings  of  scup  by  state-only  permitted 
vessels  in  said  state  that  occur  from 
April  15  through  April  30  to  be  counted 
against  the  Summer  period  quota 
allocation. 

During  the  development  of  this 
framework  adjustment,  the  Council 
considered  and  analyzed  two  options 
for  the  quota  counting  procedures:  A  no- 
action  alternative,  which  would  not 
allow  these  landings  to  be  counted 
against  the  Simuner  period  quota,  but 
would  continue  to  require  that  they  be 
recorded  as  an  overage  to  the  Winter  I 
period  quota;  and  the  proposed  option. 
The  Council  selected  the  proposed 
action  because  it  would  not  alter  the 
current  quota  period  or  allocations, 
would  require  only  a  minimal  change  to 
current  Federal  regulations,  would 
reduce  the  negative  effects  associated 
with  har\'est  demand  when  scup 
availability  is  high  but  landings  are  not 
allowed,  and  would  not  place  the  scup 
stock  or  stocks  of  other  species  at  risk. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Council  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
reasons  why  this  action  is  being 
considered,  and  the  objectives  of  and 
legal  basis  for  this  action  are  contained 
at  the  beginning  of  this  section  in  the 
preamble.  The  preamble  to  this 
proposed  rule  also  includes  complete 
descriptions  of  the  proposed,  no  action, 
and  other  alternatives  discussed  here. 
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There  are  no  new  recordkeeping  or 
reporting  requirements  proposed  in  this 
rule.  There  are  no  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposed  rule.  All  vessels  that 
would  be  impacted  by  this  proposed 
rulemaking  are  considered  to  be  small 
entities;  therefore,  there  would  be  no 
disproportionate  impacts  between  large 
and  small  entities.  A  summary  of  the 
analysis  follows: 

The  purpose  of  this  framework  is  to 
better  coordinate  the  timing  of  the 
fishery's  harvest  potential  viifith 
availability  of  the  resource.  Under  the 
no-action  quota  rollover  alternative,  the 
ciurent  allocation  system  as  specified  in 
the  FMP  would  remain  unchanged,  and 
any  negative  economic  impacts 
associated  with  it  could  persist.  More 
specifically,  a  portion  of  the  annual 
quota  allocated  to  Winter  I  may  be  left 
unharvested,  which  would  result  in 
foregone  economic  opportunities  to  the 
fishing  industry.  Additionally,  the 
existing  regulations  require  that  once 
the  Winter  II  quota  has  been  achieved, 
additional  scup  captured  by  the  fishery 
operating  during  that  time  of  year  be 
discarded. 

Allowing  the  transfer  of  unused  scup 
quota  from  the  Winter  I  period  to  the 
Winter  II  period  could  potentially 
increase  landings  of  scup  during  the 
Winter  II  period.  Applying  the  nominal 
average  ex-vessel  price  of  scup  for  the 
1998-2002  Winter  II  period  of  $0.80/lb, 
and  assuming  the  transfer  of  2,203,751 
lb  (999,605  kg),  the  additional  amount 
of  scup  available  for  harvest  during  the 
2003  Winter  II  period  would  be  valued 
at  $1,763  million.  If  this  increase  in 
revenue  is  equally  distributed  among 
the  213  vessels  that  landed  scup  during 
the  2002  Winter  II  period,  then  overall 
ex-vessel  gross  revenues  could  increase 
by  $8,277  per  vessel.  However,  as  it  is 
possible  that  the  average  price  for  scup 
during  Winter  II  may  decrease,  given  the 
potential  increase  in  scup  landings,  the 
estimate  of  the  increase  to  ex-vessel 
gross  revenues  most  likely  represents  an 
upper  limit. 

The  proposed  Winter  II  possession 
limit  for  2003  of  4,000  lb  (1,814  kg)  per 
trip  is  not  expected  to  impact  the  scup 
fishery  negatively.  In  fact,  the  increased 
possession  limit  may  have  positive 
impacts  by  providing  the  market  a 
regular  product  supply,  and  avoiding 
market  gluts  and  price  fluctuations. 

It  is  expected  that  the  proposed  action 
regarding  quota  rollover  from  Winter  I 
to  Winter  II  would  reduce  social 
burdens  associated  with  early  closures 
that  may  occur  under  the  current  system 
for  managing  scup.  It  is  expected  that 
this  alternative  would  have  a  positive 
impact  on  the  ports  and  communities 


associated  with  the  vessels  participating 
in  this  fishery. 

The  impacts  of  the  combination  of 
Winter  I  and  Winter  II  into  one  period 
are  expected  to  be  similar  to  those  for 
the  proposed  action.  However,  it  is 
possible  that  the  entire  quota  could  be 
harvested  during  Winter  I.  If  this  were 
to  occur,  fishermen  would  not  be  able 
to  fish  for  scup  during  the  Winter  II 
period,  potentially  disrupting  product 
supply,  increasing  discards,  and 
contributing  to  price  fluctuations,  as 
well  as  severely  constraining  fishing 
opportunities  for  those  fishermen  that 
depend  upon  access  to  the  Winter  11 
quota  period  fishery.  The  proposed 
action  would  provide  the  maximum 
economic  benefit  to  the  fishing  industry 
by  ensuring  that  any  imused  Winter  I 
period  scup  quota  would  be  made 
available  in  the  Winter  II  period- 
Federal  Northeast  permit  data 
indicate  that  there  were  878  vessels 
with  scup  commercial  permits  in  2001. 
This  action  would  affect  only  how 
certain  landings  are  attributed,  and 
would  not  affect  the  ability  of  vessels 
holding  only  a  state  permit  to  land  and 
sell  scup  diiring  a  Federal  closure. 

The  preferred  quota  counting 
procedures  alternative  would  not  affect 
overall  scup  landings,  as  total  landings 
would  continue  to  be  restricted  to  the 
aimual  commercial  quota.  It  is  possible 
that,  if  the  Winter  I  fishery  were  closed 
and  inshore  fishermen  were  allowed  to 
land  and  sell  scup,  scup  prices  could 
increase.  However,  given  the  short 
length  of  time  that  inshore  fishermen 
would  have  to  land  any  scup  harvested 
during  a  Winter  I  closure,  i.e.,  April  15 
through  April  30,  it  is  not  expected  that 
the  scup  price  would  be  significantly 
affected.  Nevertheless,  selling  scup 
harvested  by  inshore  fisheries  prior  to 
May  1  during  a  Winter  I  closure  would 
likely  provide  economic  and  social 
benefits  to  inshore  fisheries.  It  is 
possible  that  the  preferred  alternative 
could  result  in  the  Summer  period 
quota  being  harvested  earlier.  This 
would  depend  on  the  amount  of  the 
summer  quota,  numbers  of  fishermen 
that  may  participate  in  an  early  summer 
fishery,  and/ or  the  amount  of  scup  that 
could  potentially  be  landed  after  April 
15  and  prior  to  May  1  in  the  event  of 
a  Winter  I  closure.  However,  due  to  lack 
of  information  on  these  factors,  this 
cannot  be  analyzed  in  detail. 

List  of  Subjects  in  50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  September  17,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine    ■ 
Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.120,  paragraphs  (b)(2). 
(b)(4),  and  (c)  are  revised;  paragraph 
(d)(3)  is  redesignated  as  paragraph  (d)(4) 
and  the  introductory  text  is  revised;  and 
new  paragraphs  (d)(3)  and  (d)(5)  are 
added  to  read  as  follows: 


§648.120    Catch  quotas  and 
restriction*. 


(b)  *  *  * 

(2)  Landing  hmits  for  the  Winter  I  and 
Winter  n  periods,  including  landing 
limits  that  result  ft-om  potential  rollover 
of  quota  from  Winter  I  to  Winter  II.  The 
possession  limit  is  the  maximum 
quantity  of  scup  that  is  allowed  to  be 
landed  within  a  24-hour  period 
(calendar  day). 
***** 

(4)  All  scup  landed  for  sale  in  any 
state  during  a  quota  period  shall  be 
applied  against  the  coastwide 
commercial  quota  for  that  period, 
regardless  of  where  the  scup  were 
harvested,  except  as  provided  in 
paragraph  (d)(5)  of  this  section. 
***** 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Scup  Monitoring  Committee.  Based  on 
these  recommendations  and  any  public 
comment,  the  Demersal  Species 
Committee  shall  recommend  to  the 
MAFMC  measures  necessary  to  assiu'e 
that  the  specified  exploitation  rate  will 
not  be  exceeded.  The  MAFMC's 
recommendation  must  include 
supporting  documentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
the  recommendations.  The  Regional 
Administrator  shall  review  these         « 
recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  NMFS  will  publish  a 
proposed  rule  to  implement  a 
commercial  quota  in  the  Federal 
Register,  specifying  the  amount  of  quota 
allocated  to  each  of  the  three  periods, 
landings  limits  for  the  Winter  I  and 
Winter  II  periods,  including  landing 
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limits  that  result  irom  potential  rollover 
of  quota  from  Winter  I  to  Winter  II,  the 
percentage  of  landings  attained  during 
the  Winter  I  fishery  at  which  the 
landing  limits  will  be  reduced,  a 
recreational  harvest  limit,  and 
additional  management  measures  for  the 
commercial  fishery.  If  the  Regional 
Administrator  determines  that 
additional  recreational  measures  are 
necessary  to  assure  that  the  specified 
exploitation  rate  will  not  be  exceeded, 
he  or  she  will  publish  a  proposed  rule 
in  the  Federal  Register  to  implement 
additional  management  measures  for  the 
recreational  fishery.  After  considering 
public  comment,  the  Regional 
Administrator  will  publish  a  final  rule 
in  the  Federal  Register  to  implement 
aimual  measures. 
-   (d)  *  *  * 

(3)  The  Regional  Administrator  will 
monitor  the  harvest  of  commercial  quota 
for  each  quota  period  based  on  dealer 
reports,  state  data^  and  other  available 
information  and  shall  determine  the 
total  amount  of  scup  landed  during  the 
Winter  I  period.  If,  in  any  year  that  the 
Regional  Administrator  determines  that 
the  landings  of  scup  during  Winter  I  are 
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(4)  All  sou  3  landed  for  sale  in  any 
state  during  i  quota  period  shall  be 
applied  agaii  ist  the  coastwide 
commercial  juota  for  that  period, 
regardless  ol  where  the  scup  were 
harvested,  e:  :cept  as  provided  in 
paragraph  (c  )(5)  of  this  section.  Any 
current  year  landings  in  excess  of  the 
commercial  i  juota  in  any  quota  period 
will  be  dedu  ::ted  from  that  quota 
period's  annaal  quota  in  the  following 
year  as  prescribed  below: 


(5)  If  authorized  by  the  Regional 
Administrator,  and  in  a  year  in  which 
the  Winter  I  fishery  has  been  closed 
prior  to  April  15,  scup  landed  for  sale 
from  April  15  through  April  30  by 
vessels  issued  a  state  permit  only  and 
fishing  exclusively  within  the  waters  of 
a  state  may  be  counted  against  the 
Summer  period  quota.  Requests  to  the 
Regional  Administrator  to  count  scup 
landings  in  a  state  from  April  15 
through  April  30  against  the  Summer 
period  quota  must  be  made  by  letter 
signed  by  the  principal  state  official 
with  marine  fishery  management 
responsibility  and  expertise,  or  his/her 
designee,  and  must  be  received  by  the 
Regional  Administrator  no  later  than 
April  15.  Within  10  working  days 
following  receipt  of  the  letter,  the 
Regional  Administrator  shall  notify  the 
appropriate  state  official  of  the 
disposition  of  the  request. 
*        *        *        *        * 

(FR  Doc.  03-24249  Filed  9-23-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  Mainstream  Engineering 
Corporation  of  Rockledge,  Florida  an 
exclusive  license  to  U.S.  Patent  No. 
6.126,722,  "Electrostatic  Reduction 
System  for  Reducing  Airborne  Dust  and 
Microorganisms,"  issued  on  October  3, 
2000.  Notice  of  Availability  of  this 
invention  for  licensing  was  published  in 
the  Federal  Register  on  July  27, 1999. 
DATES:  Comments  must  be  received  on 
or  before  October  24,  2003. 
ADDRESS:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5601  Sunnyside  Avenue,  Room  4-1174, 
Beltsville,  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  in 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
-invention  as  Mainstream  Engineering 
Corporation  of  Rockledge,  Florida  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  prospective  license  may 
be  granted  unless,  within  thirty  (30) 
'  days  from  the  date  of  this  published 
Notice,  the  Agricultural  Research 
Service  receives  written  evidence  and 
argument  which  establishes  that  the 


grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

(FR  Doc.  03-24178  Filed  9-23-03;  8:45  am] 

BILUNG  CODE  341IM)3-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federally  owned  invention 
disclosed  in  U.S.  Patent  Application  No. 
10/135,224  "Naphtalene  and 
Naphthenate  Derivates  as  Bait  Toxicants 
for  Subterranean  Termites",  filed  April 
30,  2002,  is  available  for  licensing  and 
that  the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Waterbury  Companies,  Inc.  of 
Waterbury,  Connecticut,  an  exclusive 
license  to  this  invention. 
DATES:  Comments  must  be  received  or 
or  before  December  23,  2003. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5601  Sunnyside  Avenue,  Room  4-1174, 
Beltsville,  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  (301)  504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Waterbury  Companies,  Inc. 
of  Waterbury,  Connecticut  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 


establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

[FR  Doc.  03-24179  Filed  9-23-03;  8:45  am] 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.:  030908225-3225-01] 

Request  for  Technical  Input  on 
Standards  Issues  and  Foreign  Markets 

AGENCY:  National  histitute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Department  of  Commerce 
requests  industry  comments  on  pressing 
standards  issues  and  priority  foreign 
markets.  As  part  of  the  Department's 
Secretarial  Initiative  to  Enhance 
Commerce  Department  Standards 
Activities,  the  Department  is  currently 
conducting  a  series  of  industry 
roundtables,  seeking  comment  on 
barriers  in  export  markets  caused  by 
foreign  governments'  policies  on 
standards  and  technical  regulatory 
requirements.  The  Department  is 
supplen\enting  these  roundtables  with  a 
general  solicitation  of  comments  from 
industry  representatives  via  this  notice. 

The  Department  has  also  scheduled 
an  open  roundtable  standards 
discussion,  to  be  held  on  October  23  at 
the  Department  of  Commerce  and 
invites  interested  parties  to  indicate 
their  interest  in  participating  in  this 
roundtable. 

DATES:  Written  comments  on  standards 
issues  and  foreign  markets  must  be 
submitted  to  NIST  no  later  than 
November  1,  2003. 

The  Department  also  invites  industry 
to  attend  an  open  roundtable  standards 
discussion,  to  be  held  on  October  23  at 
the  Department  of  Commerce. 
Participants  in  the  discussion  will  be 
asked  for  their  individual  input  and 
advice,  and  will  not  be  asked  to  furnish 
group  consensus  advice. 

A  request  to  attend  the  open 
roundtable  standards  discussion  should 
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be  submitted  to  ITA  no  later  than 
September  30.  2003. 
ADDRESSES:  The  public  is  strongly 
encouraged  to  submit  comments 
electronically  rather  than  by  facsimile  or 
by  mail. 

All  comments  on  standards  issues  and 
foreign  markets  should  be  addressed  to: 
Dr.  Belinda  Collins,  Deputy  Director, 
Technology  Services,  National  Institute 
of  Standards  and  Technology,  100 
Bureau  Drive.  MS  2000,  Gaithersburg, 
MD  20899,  fax  (301)  975-2183.  E-mail: 
belinda.collins@nist.gov. 

Those  wishing  to  attend  the  open 
roundtable  discussion  should  contact: 
Ms.  Lisa  Handy,  Office  of  the  Assistant 
Secretary  for  Trade  Development, 
International  Trade  Administration.  ^ 
1401  Constitution  Avenue,  NW., 
Washington,  DC  20230.  E-mail: 
lisa_handy@ita.doc.gov.  The  October  23 
roundtable  discussion  will  be  held  at 
the  U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

The  full  text  of  the  Initiative  is 
available  at:  http:/ /wwwxommerce.gov/ 
opa/ press/ 2003  Releases/March/ 
l9_Standards.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  submitting  input 
on  standards  issues  and  barriers  in 
export  markets,  contact  Dr.  Belinda    • 
Collins,  Deputy  Director,  Technology 
Services,  National  Institute  of  Standards 
and  Technology  (NIST).  Tel:  301-975- 
4500  or  Ms.  Christine  DeVaux, 
Technology  Services,  NIST,  Tel:  301- 
975-4673. 

For  further  information  on  the  open 
roundtable,  contact  Ms.  Lisa  Handy, 
International  Trade  Administration,  Tel: 
202-482-2788. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  19,  2003,  Commerce 
Secretary  Donald  L.  Evans  announced 
an  eight-point  Standards  Initiative  to 
help  break  down  trade  barriers.  The 
initiative  is  in  response  to  industry 
concerns  that  foreign  standards  and 
technical  regulation  issues  are  becoming 
among  the  greatest  challenges  to 
expandmg  exports. 

Foreign  standards  and  methods  used 
to  assess  conformity  to  standards  can 
facilitate  efficient  international  trade 
and  its  benefits,  or  they  also  can  be  used 
intentionally  or  unintentionally  to 
impede  access  to  foreign  markets.  Many 
in  industry  view  foreign  standards  and 
technical  regulation  as  a  principal  non- 
tariff  barrier  in  markets  around  the 
world.  Divergent  standards,  redundant 
testing  and  compliance  procedures,  and 
unilateral  and  non-transparent  standard 
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Initiative 

The  full  ext  of  the  Initiative  may  be 
found  at  hi  tp://vi'ww.commerce.gov/ 
opa/press/  1003  Releases/March/ 
lOStanda  ds.htm. 

Under  th  e  Initiative,  the  Department 
will  carry  (  ut  the  following  activities: 

(1)  Cond  ict  a  standards  activity 
assessment  of  all  existing  Commerce 
Departmen  t  programs  and  efforts  to 
reduce  stai  dards-related  barriers  in 
foreign  ma  kets;  recommendations  will 
be  made  to  the  Secretary  for  future 
action. 

(2)  Rein!  jrce  expertise  in  key  markets 
through  a  lew,  redesigned,  intensive 
training  pr  jgram  for  standards  liaisons 
posted  abri  lad. 

(3)  Devis  B  an  effective  standards 
training  an  i  outreach  program  for  all 
Commerce  Department  Foreign 
Commercii  1  Service  Officers. 

(4)  Deve  op  and  create  a  "best 
practices"  database  in  addressing 
standards  i  ssues  in  foreign  markets. 

(5)  Expa  »d  the  early  warning  system 
to  dissemii  late  market  intelligence  and 
informatio  i  on  standards  developments 
in  key  priG  rity  foreign  markets  in 
Europe,  As  ia,  and  Latin  America. 

(6)  Suppart  the  development  of  a 
dialogue  o  i  standards  within  the 
proposed  I'resident's  Export  Council 
subcommr  tee  on  technology  and 
competitiv  sness. 

(7)  Reac!  i  out  to  U.S.  industry  by 
hosting  a  series  of  industry-specific 
roundtablee  to  gather  input  from 
industry  oi  i  the  most  pressing  standards 


issues  and  priority  foreign  markets. 
Summaries  of  the  industry  roundtables 
will  be  made  publicly  available  by 
December  31,  2003. 

(8)  Appoint  a  liaison  at  the 
International  Trade  Administration  to 
ensure  that  industry's  priorities  on 
standards  are  promoted  through  the 
Department's  international  policies  and 
programs. 

Industry  Roundtables 

As  part  of  the  Initiative,  the 
Department  of  Commerce  is  conducting 
a  series  of  standards  roundtables  in 
order  to  gain  U.S.  industry's  insight  into 
how  foreign  standards  and  related 
ter.hnical  regulations  affect  their 
competitiveness  overseas.  The 
Department  is  also  interested  in 
industry's  views  on  national  standards 
issues.  Industry  input  will  be  used  for 
the  following: 

(1)  Outlining  a  roadmap  for  future 
action  by  DOC,  based  on  some  of  the 
major  concerns  and  issues  raised  by 
industry  and  based  on  areas  where  the 
Department's  efforts  are  either 
supporting  or  not  supporting  industry's 
most  important  needs; 

(2)  Determining  standards-related 
programs  and  strategies  for  Department 
activities;  and, 

(3)  Informing  Commerce  offices  on  the 
current  status  of  industry  issues  and  on 
industry  perspectives,  and  ensuring  that 
their  concerns  are  heard  by  a  broad 
cross-section  of  the  Department, 
including  at  senior  levels. 

Any  advice  will  be  provided  by  the  - 
participants  acting  as  individuals  and 
not  as  a  group. 

Submissions 

Input  directed  to  the  Department  of 
Commerce  should  focus  on  the 
following  questions  (additional 
comments  are  also  welcome): 

1.  What  aire  the  highest  priority 
standards  issues  facing  your  industry? 

2.  Are  there  adequate  national  and/or 
international  standards  to  satisfy  your 
industry's  trade/export-related  needs? 

3.  Does  your  industry  experience 
standards-related  problems  in  specific 
countries  or  regions,  or  do  these 
problems  affect  multiple  regions? 

4.  Do  your  industry's  problems  result 
primarily  from  the  technical 

:  requirements  contained  in  standards  or 
technical  regulations  that  adopt  such 
standards?  Please  describe  specific 
examples  where  the  technical 
requirements  resulted  in  market  entry 
problems  in  your  industry. 

5.  Do  your  industry's  problems  result 
-from  how  compliance  with  technical 
requirements  is  assessed?  Do  you  have 
examples  of  cases  where  either  the 
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technical  requirements  or  the 
assessment  process  resulted  in  market 
entry  problems  for  your  industry? 

6.  Has  your  industry  been  able  to  take 
an  effective  approach  to  address 
international  standards  issues?  What 
steps  have  produced  the  most  benefit? 
Could  other  industrial  sectors  benefit 
from  using  these  approaches? 

7.  Has  your  industry  been  able  to  take 
an  effective  approach  to  address 
national  standards  issues?  What  steps 
have  produced  the  most  benefit?  Could 
other  industrial  sectors  benefit  from 
using  these  approaches? 

8.  Do  you  have  examples  of  a  problem 
experienced  by  your  industry  where  the 
federal  government  has  been  effective  in 
resolving  the  issues?  What 'steps  taken 
by  federal  government  officials  were 
effective  in  resolving  the  issue,  and  why 
were  they  effective?  Would  such  steps 
or  approaches  be  applicable  in  other 
cases  or  were  their  successes  unique  to 

a  specific  problem?  What  steps  were 
ineffective  or  less  effective,  and  why  do 
you  think  that  this  was  so?  Was  it  the 
unique  nature  of  the  problem,  or  would 
such  steps  have  been  equally  ineffective 
in  most  cases? 

9.  What  actions  would  you 
recommend  the  Department  undertake 
following  this  and  similar  roundtables? 
Would  your  industry  be  willing  to  help 
to  improve  the  situation  encountered 
with  respect  to  problems  associated 
with  standards  and  conformity 
assessment? 

All  comments  must  be  submitted  no 
later  than  November  1,  2003. 

Dated:  September  16,  2003. 
Arden  L.  Bement,  Jr., 
Director. 

[FR  Doc.  03-24176  Filed  9-23-03;  8:45  am] 
BILLING  CODE  3S10-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday,  October 
3,  2003. 

place:  1155  21st  St.,  NW.,  Washington, 
DC  Room  1012. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-24315  Filed  9-22-03;  3:58  pm] 
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COMMODITY  FUTURES  TRADING 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday.  October 
10,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  Room  1012. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-24316  Filed  9-22-03:  3:58  pm] 
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COMMODITY  FUTURES  TRADING 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m..  Friday,  October 
17,2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  Room  1012. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission . 

[FR  Doc.  03-24317  Filed  9-22-03;  3:58  pm] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday,  October 

24,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  Room  1012. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-24318  Filed  9-22-03:  3:58  pm] 

BILUNG  CODE  6351 -01 -M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday,  October 
31,2003. 

place:  1155  21st  St.,  NW.,  Washington, 
DC,  Room  1012. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATK)N: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  th  e  Commission . 

[FR  Doc.  03-24319  Filed  9-22-03:  3:58  pm] 

BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Public  Meeting:  With  the  Community 
College  of  the  Air  Force  Board  of 
Visitors  To  Review  and  Discuss 
Academic  Policies  and  Issues  Relative 
to  the  Operation  of  the  College 

AGENCY:  Community  College  of  the  Air 

Force. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Community  College  of 
the  Air  Force  (CCAF)  Board  of  Visitors 
will  hold  a  meeting  to  review  and 
discuss  academic  policies  and  issues 
relative  to  the  operation  of  the  college. 
Agenda  items  include  a  review  of  the 
operations  of  the  CCAF  and  an  update 
on  the  activities  of  the  CCAF  Policy     ' 
Council. 

Members  of  the  public  who  wish  to 
make  oral  or  written  statements  at  the 
meeting  should  contact  First  Lieutenant 
Richard  W.  Randolph,  Designated 
Federal  Officer  for  the  Board,  at  the 
address  below  no  later  than  4  p.m.  on 
31  October  2003.  Please  mail  or 
electronically  mail  all  requests. 
Telephone  requests  will  not  be  honored. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of  the 
presentation  materials  must  be  given  to 
Lieutenant  Randolph  no  later  than  three 
days  prior  to  the  time  of  the  board 
meeting  for  distribution.  Visual  aids 
must  be  submitted  to  Lieutenant 
Richard  Randolph  on  a  3  V2''  computer 
disc  in  Microsoft  PowerPoint  format  no 
later  than  4  p.m.  on  10  November  2003 
to  allow  sufficient  time  for  virus 
scaiming  and  formatting  of  the  slides. 
DATES:  The  meeting  will  be  held  on 
Thursday,  20  November  2003  at  9  a.m., 
in  the  Conference  Room,  Commanders 
Conference  Center.  Bldg  T905D, 
Randolph  Air  Force  Base,  Texas  78150. 
FOR  FURTHER  INFORMATION  CONTACT:  First 
Lieutenant  Richard  W.  Randolph,  (334) 
953-7322,  Community  College  of  the 
Air  Force,  130  West  Maxwell  Boulevard, 
Maxwell  Air  Force  Base.  Alabama, 
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36112-6613,  or  through  electronic  mail 
at  Richard.Randolph@maxwell.af.mil. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-24169  Filed  9-23-03;  8:45  am] 
BILUNG  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Headquarters  United  States  Air  Force 
Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting;  correction. 

summary:  The  Air  Force  published  a 
notice  of  meeting  of. the  Scientific 
Advisory  Board  in  the  Federal  Register 
of  August  15,  2003.  The  meeting  date 
has  changed. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Hazell.  Air  Force  Scientific    " 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm.  5D982, 
Washington.  DC  20330-1180,  (703)  693- 
8284. 

Correction  ^ 

In  the  Federal  Register  of  August  15. 
2003,  68  FR  48889,  third  column,  the 
dates  should  be  changed  from 
September  z'.  2003  to  read  October  22, 
2003. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-24168  Filed  9-23-03-:  8:45  am) 
BILUNG  CODE  S001-0S-P 


FEDERAL  RESERVE  SYSTEiM 

Sunshirte  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:30  a.m.,  Monday, 

September  29,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Director,  Office  of 
Board  Members;  202-452-2955. 


SUPPLEMEM  FARY  INFORMATION:  You  may 

call  202^!  i2-3206  beginning  at 
approxima  tely  5  p.m.  two  business  days 
before  the  neeting  for  a  recorded 
announcer  lent  of  bank  and  bank 
holding  CO  npany  applications 
scheduled  For  the  meeting;  or  you  may 
contact  the  Board's  Web  site  aVhttp:// 
www.fedet  ilreserve.gov  for  an  electronic 
announcer  lent  that  not  only  lists 
applicatioi  s,  but  also  indicates 
procedural  and  other  information  about 
the  meetin  5. 

Dated:  Se  itember  22,  2003.  '' 

Robert  deV.  Frierson, 

Deputy  Seer  Hary  of  the  Board. 

[FR  Doc.  03-24313  Filed  9-22-03;  3:28  pm] 

BILUNG  CODE  621 0-01 -M 


GOVERNMENT  PRINTING  OFFICE 
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Deputy  Public 
[FR  Doc.  03 

BILLING  CODE 


Library  Council  to  the 
;  Meeting 


sitory  Library  Council  to  the 
(DLC)  will  meet  on 
19,  2003,  through 
October  22,  2003,  in 
Virginia.  The  sessions  will 
i-om  1  p.m.  until  3  p.m.  and 
p.m.  on  Sunday,  8:30  a.m. 
on  Monday  and  Tuesday 

a.m.  until  3  p.m.  on 
The  meeting  will  be  held  at 
Hotel  Crystal  City, 
,  300  Army  Navy  Drive, 
Virginia.  The  purpose  of  this 
to  discuss  the  Federal 
Librar)'  Program.  All 
open  to  the  public. 

number  of  rooms  are  being 
Cc  uncil  attendees  at  the  rate  of 

tax)  single,  $170  (plus  tax) 
Reservations  can  be  made  by 
free,  1-800-222-TREE  or  the 

at  (703)  416-4100.  The 
for  the  meeting  dates  as  well 
(3)  days  prior  to  the  meeting 
e  (3)  days  after  the  meeting, 
the  Government  rate,  you 
your  reservation  no  later 

28,  2003  and  mention 
attending  the  Depository 
Cobncil  meeting.  After  that  date, 
rooms  wil!  be  subject  to  availability  at 
the  best  obtainable  rate. 


Turri, 


Printer. 
24071  Filed  9-23-03;  8:45  am] 
1S20-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dermatoiogic  and  Ophthalmic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS.  . 
ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dermatoiogic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  25,  2003,  from  8  a.m. 
to  5:30  p.m. 

Location:  Holiday  Inn,  The  Ballrooms, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Kimberly  Littleton 
Topper,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093)  Rockville,  MD  20857,  301-827- 
7001,  e-mail:  topperk@cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12534.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
study  designs  of  trials  in  the  treatment 
of  myopia. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  19,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  19,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 
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FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kimberly 
Littleton  Topper  at  least  7  days  in 
advance  of  the  meeting. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
September  25,  2003,  Dermatologic  and 
Ophthalmic  Drugs  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  this  issue 
to  public  discussion  and  qualified 
members  of  the  Dermatologic  and 
Ophthalmic  Drugs  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  17,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-24220  Filed  9-22-03;  11:52  am] 

BILLING  CODE  41G(M)1-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  23,  2003.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.,  NW.,  2280,  Washington,  DC 
20240;  by  all  other  carriers,  National 
Register  of  Historic  Places,  National 
Park  Service,  1201  Eye  St.,  NW.,  8th 
floor.  Washington,  DC  20005;  or  by  fax, 
202-371-6447.  Written  or  faxed     . 


comments  should  be  submitted  by 
October  9,  2003. 

Beth  L.  Savage, 

Acting  Keeper  of  the  Natimial  Register  of 
Historic  Places. 

CALIFORNIA 

Colusa  County 

Cecil  Ranch,  1840  CA  45,  Grimes,  03000988 
Los  Angeles  County 

Anderton  Court  Shops,  332  N.  Rodeo  Dr., 
Beverly  Hills,  03000987 

Santa  Clara  County 

Twohy  Building,  210  S.  First  St.,  San  Jose, 
03000989 

FLORIDA 

m 

Bay  County 

Sapp  House,  224  Third  Court,  Panama  City, 
03000991 

Collier  County 

Roberts  Ranch,  1215  Roberts  Ave., 
Immokalee,  03000990 

MASSACHUSETTS 

Essex  County 

Bellvue  Cemetery,  170  May  St.,  Lawrence, 
03000993 

Worcester  County 

Fitchburg  Historical  Society,  50  Grove  St.. 
Fitchburg.  03000992 

NflSSOURI         t 

St.  Louis  County 

Mount  Hope  Cemetery,  1215  Lemay  Ferry 
Rd.,  Lemay,  03000994 

NEW  MEXICO 

Lincoln  County 

Carrizozo  Woman's  Club,  (New  Mexico 
Federation  of  Women's  Club  Buildings  in 
New  Mexico  MPS),  908  Eleventh  St., 
Carrizozo,  03000995 

Taos  County  ? 

Ojo  Caliente  Hot  Springs  Round  Bam,  500 
uds  N  of  the  western  terminus  of  NM  414, 
Ojo  Caliente,  03000996 

NEW  YORK 

Hamilton  County 

Wakely  Mountain  Fire  Observation  Station, 
(Fire  Observation  Stations  of  New  York 
State  Forest  Preserve  MPS),  Wakely 
Mountain,  Lake  Pleasant,  03000998 

New  York  County 

Murray  Hill  Historic  District,  (Murray  Hill. 
New  York  County,  New  York  MPS), 
Roughly  bounded  by  East  35th  St.,  East 
39th  St.,  Park  Ave.  and  Lexington  Ave., 
New  York,  03000997 

Westchester  County 

African  Cemetery,  North  St.,  Rye,  03000999 


RHODE  ISLAND 

Bristol  County 

Warren  Waterfront  Historic  District,  Roughly 
bounded  by  East  Bay  Bicycle  Path, 
Wheaton  St.  and  Warren  River,  Warren, 
03001000 

SOUTH  CAROLINA 

Charleston  County 

Folly  North  Site— 38CH1213,  Address 
Restricted,  Folly  Beach,  03001001 

Spartanburg  County 

CenU^l  Methodist  Church,  233  N.  Church  St., 
Spartanburg,  03001002 

TENNESSEE 

Lincoln  County 

St.  Paul  African  Methodist  Episcopal  Church, 
(Rural  African-American  Chiuches  in 
Tennessee  MPS);  521  W.  College  St., 
Fayetteville,  03001003 

(FR  Doc.  03-24172  Filed  9-23-03;  8:45  am) 

BILUNG  CODE  431 2-51 -P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  30,  2003.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.,  NW..  2280,  Washington.  DC 
20240;  by  all  other  carriers.  National 
Register  of  Historic  Places,  National 
Park  Service,  1 201  Eye  St.  NW.,  8th 
floor,  Washington  DC  20005;  or  by  fax, 
202-371-6447.  Written  or  faxed 
comments  should  be  submitted  by 
October  9,  2003. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register  of  Historic 
Places. 

COLORADO 

Chaffee  County 

Crescent  Moly  Mine  No.  100  and  Mining 

Camp.  Address  Restricted,  Vicksburg, 

03001005 
Valley  View  School,  (Rural  School  Buildings 

in  Colorado  MPS)  8465  Co.  Rd.  140.  Salida. 

03001006 

Lake  County 

Hayden  Ranch  Headquarters.  W.  of  U.S.  24, 
Leadville.  03001007 
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Larimer  County 

Pleasant  Valley  School,  (Rural  School 
Buildings  in  Colorado  MPS)  4032  N.  Co. 
Rd.  25E.  Bellvue,  03001008 

Montezuma  County 

Bauer  Bank  Block,  107  W.  Grand  Ave., 
Mancos,  03001009 

Prowers  County 

HolLy  City  Hall,  119  E.  Cheyenne  St.,  Holly. 
03001010 

Rio  Grande  County 

First  Methodist  Episcopal  Church,  215 
Washington  St.,  Monte  Vista,  03001011 

Weld  County 

Greeley  Junior  High  School,  811  15th  St., 
Greeley,  03001012 

DISTRICT  OF  COLUMBIA 

District  of  Columbia 

Western  Union  Telegraph  Company  Tenley 
Site,-4623  41st  St.,  NW.,  Washington, 
03001027 

FLORIDA 

Hillsborough  County 

Gardner,  Isaac  Sr.,  House,  209  W.  Palm  Ave., 
Tampa,  030010J3 

Pasco  County 

Dade  City  Woman's  Club,  (Clubhouses  of 
Florida's  Woman's  Clubs  MPS)  37922  Palm 
Ave.,  Dade  City,  03001014 

GEORGL\ 

DeKalb  County 

Callanwolde  (Boundary  Increase),  980 
Briarcliff  Rd.,  ME.,  Atlanta,  03001015 

Fulton  County 

Inman  Park — Moreland  Historic  District 
(Boundary  Increase),  Roughly  bounded  by 
Cleburne,  Moreland  and  DeKalb  Aves., 
Battery  Place  and  a  city  park,  Atlanta, 
03001016 

Macon  County 

Montezuma  Historic  District,  Roughly 
centered  along  N.  and  S.  Dooly  St., 
Montezuma,  03001017 

MASSACHUSETTS 

Franldin  County 

West  Whately  Historic  District,  Address 
Restricted,  Whately.  03001018 

NEW  YORK  t 

Chemung  County 

Jones,  John  W.,  House,  1250  Davis  St., 
Elmira,  03001019 

WISCONSIN 

Dane  County 

Outlet  Mound,  Jet."  of  Ridgewood  and 
Midwood  Aves.,  Mohona,  03001022 

Tompkins — Brindler  Mound  Group,  (Late 
Woodland  Stage  in  Archeological  Region  8 
MPS)  Monona  Dr.,  Monona,  03001023 


WYOMING 


Laramie  Co  inty 

Certified  W(  Iding  Corporation,  (Industrial 

served  by  Railroad  in  Cheyenne, 
MPS)  1122  W.  23rd  St., 
Cheyenne  03001025 
Continental  Oil  Company,  (Industrial 
Facilities  served  by  Railroad  in  Cheyenne, 
WyomingiMPS)  801  W.  19th  St.,  Cheyenne, 
03001030i 

Laramie  Coi  nty  Milk  Producers  Cooperative 
Associatic  n,  (Industrial  Facilities  Served 
by  Railroa  d  in  Cheyenne,  Wyoming  MPS) 
1122  W.  2  3rd  St.,  Cheyenne,  03001026 
McCord — Bi  ady  Company,  (Industrial 

Served  by  Railroad  in  Cheyenne, 
MPS)  1506  Thomes  Ave., 
03001028 

our  Milling  Company, 
Facilities  Served  by  Railroad  in 
Wyoming  MPS)  810-814  W. 
23rd  St.,  dheyenne,  03001024 
Wyoming  Fi  lel  Company,  (Industrial 

served  by  Railroad  in  Cheyenne, 
Wyoming  MPS)  720  W.  18th  St.,  Chevenne, 
03001029 


Facilities 
Wyoming 
Cheyenne 
Cheyenne  F 
(Industria 
Cheyenne 


[FR  Doc.  03 
BILLING  CODE 


24173  Filed  9-23-03;  8:45  am] 
4317-51-P 


DEPARTM  ENT  OF  LABOR 

Mine  Safel/  and  Health  Administration 

Petitions  fpr  Modification 

The  foUciwing  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  tl  e  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Foggy  M  ountain  Coal  Company,  Inc. 

[Docket  No.  M-2003-056-C1 

Foggy  M  3untain  Coal  Company,  Inc., 
13903  Elkl  orn  Creek  Road,  Shelby  Gap, 
Kentucky  '  1653  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(Permissib  e  electric  face  equipment; 
maintenan  :e)  and  30  CFR  18.41(f)  (Plug 
and  recept  icle-type  connectors)  to  its 
No.  1  Mine  (MSHA  I.D.  No.  15-17813) 
located  in  'ike  County,  Kentucky.  The 
petitioner  )roposes  to  use  a 
permanenny  installed,  spring-loaded 
device  on  i  aobile  battery-powered 
machine  p  ug  connectors  in  lieu  of  a 
padlock  to  prevent  unintentional 
loosening  i  if  battery  plugs  from  battery 
receptacle!  to  eliminate  the  hazards 
associated  with  difficult  removal  of 
padlocks  c  uring  emergency  situations. 
The  petitioner  asserts  that  application  of 
the  existin ;  standard  would  result  in  a 
diminutioi  i  of  safety  to  the  miners  and 
that  the  pn  )posed  alternative  method 
would  pro  !\de  at  least  the  same 
measure  o  protection  as  the  existing 
standard. 


2.  MRI  Mining,  Inc. 

[Docket  No.  M-2003-057-C] 

MRI  Mining,  Inc.,  P.O.  Box  308,  Hi 
Hat,  Kentucky  41636  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  its  No.  1  Mine  (MSHA 
I.D.  No.  15-17228)  located  in  Floyd 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  permanently  installed, 
spring-loaded  device  on  mobile  battery- 
powered  machine  plug  connectors  in 
lieu  of  a  padlock  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  "The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

3.  MRI  Mining,  Inc. 

[Docket  No.  M-2003-058-C] 

MRI  Mining,  Inc.,  P.O.  Box  308,  Hi 
Hat,  Kentucky  41636  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  its  No.  2  Mine  (MSHA 
I.D.  No.  15-17583)  located  in  Floyd 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  permanently  installed, 
spring-loaded  device  on  mobile  battery- 
powered  machine  plu^  connectors  in 
lieu  of  a  padlock  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

4.  RAMA  Development  Company,  Inc. 

[Docket  No.  M-2003-059-C] 

RAMA  Development  Company,  Inc., 
Route  3,  Box  706,  Delbarton,  West 
Virginia  25670  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (Plug 
and  receptacle-type  connectors)  to  its 
No.  2  Mine  (MSHA  I.D.  No.  15-18560) 
located  in  Floyd  County,  Kentucky.  The 
petitioner  proposes  to  use  a 
permanently  installed,  spring-loaded 
device  on  mobile  battery-powered 
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machine  plug  connectors  in  lieu  of  a 
padlock  to  prevent  unintentional 
loosening  of  battery  plugs  from  battery 
receptacles  to  eliminate  the  hazards 
associated  with  difficult  removal  of 
padlocks  during  emergency  situations. 
The  petitioner  asserts  that  application  of 
the  existing  standcird  would  result  in  a 
diminution  of  safety  to  the  miners  and 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

5.  Star  Coal  Trucking,  Inc. 

(Docket  No.  M-2003-O60-C] 

Star  Coal  Trucking,  Inc.,  P.O.  Box 
3881,  Pikeville,  Kentucky  41502  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (Plug 
and  receptacle-tvpe  coimectors)  to  its 
No.  2  Mine  (MSHA  l.D.  No.  15-02240) 
located  in  Floyd  County,  Kentucky.  The 
petitioner  proposes  to  use  a 
permanently  installed,  spring-loaded 
device  on  mobile  battery-powered 
machine  plug  connectors  in  lieu  of  a 
padlock  to  prevent  unintentional 
loosening  of  battery  plugs  from  battery 
receptacles  to  eliminate  the  hazards 
associated  with  difficult  removal  of 
padlocks  during  emergency  situations. 
The  petitioner  asserts  that  application  of 
the  existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners  emd 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

6.  Coal  Services,  LLC 

[Docket  No.  M-2003-061-C] 

Coal  Services,  LLC,  P.O.  Box  295, 
Inez,  Kentucky  41224  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  its  No.  1  Mine  (MSHA 
l.D.  No.  15-16643)  located  in  Pike 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  permanently  installed, 
spring-loaded  device  on  mobile  battery- 
powered  machine  plug  connectors  in 
lieu  of  a  padlock  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 


7.  Phelps  Dodge  Morenci  Incorporated 

[Docket  No.  M-2O03-OO2-M1 

Phelps  Dodge  Morenci  Incorporated, 
4521  N.  US  Hwy  191,  Morenci,  Arizona 
85540  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.6309  (Fuel  oil 
requirements  for  ANFO)  to  its  Morenci 
Mine  (MSHA  l.D.  No.  02^00024)  located 
in  Greenlee  County,  Arizona.  The 
petitioner  proposes  to  use  recycled 
waste  oil  to  prepare  ammonixun  nitrate- 
fuel  oil  at  the  Morenci  Mine.  The 
petitioner  has  included  specific 
procedures  in  this  petition  that  would 
be  used  for  recycling  waste  oil.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

8.  Cargill  Deicing  Technology 

[Docket  No.  M-2003-003-M] 

Cargill  Deicing  Technology,  P.Q.  Box 
106.  Avery  Island,  Louisiana  70513  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  57.14100(b) 
(Safety  defects;  examination,  correction 
and  records)  to  its  Avery  Isleuid  Mine 
(MSHA  l.D.  No.  16-00509)  located  in 
Iberia  County,  Louisiana.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  allow  Operator  Presence 
switches  to  be  removed  from  its  John 
Deere  970  and  1070  tractors  used  to 
transport  men,  tools,  and  equipment  to 
and  from  job  sites.  The  petitioner  states 
that  the  switches  are  designed  to 
automatically  kill  the  engine  when 
pressure  is  released  from  the  seat,  but 
using  these  switches  will  present  a 
hazard  to  the  equipment  operator. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  24,  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington.  Virginia,  this  11th  day 
of  September.  2003. 

Marvin  W.  Nichols,  Jr.. 

Director,  Office  of  Standards.  Regulations, 

and  Variances. 

[FR  Doc.  03-24165  Filed  9-23-03;  8:45  am] 

BILLING  CODE  4510~43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-1  IS)] 

Aerospace  Medicine  Occupational 
Klealth  Advisory  Committee 

AGENCY:  National  Aeronautics  and 
Space  Administration 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  Aerospace 
Medicine  Occupational  Health  Advisory 
Committee. 

DATES:  Wednesday,  October  15.  2003,  9 
a.m.  to  4  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street. 
SW.,  Room  9H40  (Program  Review 
Center),  Washington.  DC.  Attendees 
must  check  in  at  the  Visitor's  Center 
located  in  the  West  Lobby  (4th  and  E 
Streets)  and  will  be  escorted  to  the 
conference  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pamela  Barnes,  Code  AM,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/358-2390. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Opening  Remarks  by  Chief  Health  and 

Medical  Officer 
— Aerospace  Medicine  Occupational 

Health  Advison,'  Committee  Report 

from  March  14.  2003.  Meeting 
— Aerospace  Medicine  Highlights  and 

Issues 
— Occupational  Health  Highlights  and 

Issues 
— Open  discussion  and  action 

assignments 
— Next  Meeting 
— Closing  Comments 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID.  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  Full  name;  gender;  date/ 
place  of  birth:  citizenship:  visa/ 
greencard  information  (number,  type, 
expiration  date):  passport  information 
(number,  country',  expiration  date); 
employer/affiliation  information  (name 
of  institution,  address,  country,  phone); 
title/position  of  attendee.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advance  by 
contacting  Pamela  Barnes  via  e-mail  at 
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pbarnes@hq.nasa.gov  or  by  telephone  at 
202/358-2390.  Attendees  will  be 
escorted  at  all  times.  Persons  with 
disabilities  who  require  assistance 
should  indicate  this  in  their  message. 
Due  to  limited  availability  of  seating, 
members  of  the  public  will  be  admitted 
on  a  first-come,  first-serve  basis.  News 
media  wishing  to  attend  the  meeting 
should  follow  standard  accreditation 
procedures.  Members  of  the  press  who 
have  questions  about  these  procedures 
should  contact  the  NASA  Headquarters 
newsroShi  (202/358-1600). 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

|une  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-24171  Filed  9-23-03;  8:45  am) 

BILUNG  CODE  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules:  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a}. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
November  10,  2003.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 


memoran  lums  that  contain  additional 
informati  )n  concerning  the  records 
covered  1:  ^'  a  proposed  schedule.  These, 
too,  may  le  requested  and  will  be 
provided  ance  the  appraisal  is 
completei  1.  Requesters  will  be  given  30 
days  to  si  bmit  comments. 

ADORESSE  S:  To  request  a  copy  of  any 
records  s(  hedule  identified  in  this 
notice,  wfite  to  the  Life  Cycle 

Division  (NWML). 
,  Archives  and  Records 

(NARA),  8601  Adelphi 
ege  Park,  MD  20740-6001. 
Iso  may  be  transmitted  by 
-837-3698  or  by  e-mail  to 
@nara.gov.  Requesters  must 
control  number,  which  appears 
eses  after  the  name  of  the 
lich  submitted  the  schedule, 
provide  a  mailing  address. 

desire  appraisal  reports 
indicate  in  their  request. 


Management 
National 
Administ  ation 
Road.  Col 
Requests 
FAX  to 
records 
cite  the 
in  parent 
agency  w 
and  must 
Those  w 
should  so 
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FOR  FURTilER  INFORMATION  CONTACT:  Paul 
M.  Westei  .  Jr..  Director,  Life  Cycle 
Management  Division  (NWML), 
National ,  Archives  and  Records 
Administ  ation,  8601  Adelphi  Road, 
Pirk.MD  20740-6001. 
:  301-837-3120.  E-mail: 
gt@nara.gov. 


College 
Teleph 
records. n 


on; 


SUPPLEMdlTARY  INFORMATION:  Each  year 
Federal  a  encies  create  billions  of 
records  o  i  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumula  tion,  agency  records  managers 
prepare  si  ihedules  proposing  retention 
periods  f(  r  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Stand ird  Form  (SF)  115.  Request  for 
Records  I  isposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  >  ational  Archives  of 
historical  y  valuable  records  and 
authorize  the  disposal  of  all  other 
records  a  ter  the  agency  no  longer  needs 
them  to  c  )nduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  rec  ords  of  an  agency  or  one  of  its 
major  sut  divisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  [  rogram  or  a  few  series  of 
records.  li  lany  of  these  update 
previousl  /  approved  schedules,  and 
some  include  records  proposed  as 
permaner  t. 

No  Fed;raLrecords  are  authorized  for 
destructi(  n  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  s  granted  only  after  a 
thorough  consideration  of  their 
administi  ative  use  by  the  agency  of 
origin,  tb  (  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Govei  nment's  activities,  and 
whether  <  r  not  they  have  historical  or 
other  vail  le. 


Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary'  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture.  Farm 
Service  Agency  (Nl-145-02-1.  4  items, 
4  temporary  items).  General  counsel 
files  created  by  the  Appeals  and 
Litigation  Group.  Included  are  case  files, 
agency  copies  of  summaries  and  data 
used  for  reporting  or  tracking  purposes, 
and  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

2.  Department  Commerce,  Bureau  of 
the  Census  (Nl-29-03-4,  8  items.  5 
temporary  items).  Records  of  the 
Geography  Division  including  duplicate 
electronic  and  paper  copies  of  reference 
and  thematic  maps.  Also  included  are 
cartographic  records  that  contain  no 
significant  information  that  is  not 
essentially  reproduced  in  the  final  copy 
and  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
reference  maps,  thematic  maps,  and 
printed  large  sheet  maps. 

3.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-02-3,  32 
items,  26  temporary  items).  Records  of 
the  National  Marine  Sanctuaries 
Program,  including  supporting  materials 
associated  with  sanctuary  designations, 
sanctuary  management  plan  review  and 
revision,  environmental  impact 
statements  smd  environmental 
assessments,  and  damage  assessment 
and  restoration.  Also  included  are  such 
records  as  sanctuary  permit  applications 
and  a  related  database,  civil  penalty 
case  files,  oil  spill  trusteeship  and 
restoration  files,  sanctuary  geographic 
information  systems,  a  reference 
material  database,  and  electronic  copies 
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of  records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  (exclusive  of 
supporting  materials)  are  recordkeeping 
copies  of  sanctuary  designation  files, 
sanctuary  management  plan  review  and 
revision  files,  environmental  impact 
statements  and  environmental 
assessments,  and  damage  assessment 
and  restoration  files,  sanctuary  site 
evaluation  records,  and  radioactive 
waste  dump  site  files. 

4.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  (Nl-537- 
03-17,  2  items,  2  temporary  items). 
Systems  and  equipment  control  files 
relating  to  printing  and  copying 
equipment.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

5.  Department  of  State.  Under 
Secretary  for  Public  Diplomacy  and 
Public  Affairs  (Nl-59-03-6,  11  items,  5 
temporary  items).  Schedules  of  daily 
activities  covering  routine  non- 
substantive matters,  routine 
correspondence  files,  and  reference 
files.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  subject, 
chronological,  speech,  and  meeting  files 
are  proposed  for  permanent  retention. 

6.  Department  of  State,  Bureau  of 
Political-Military  Affairs  (Nl-59-03-7, 
1  item,  1  temporary  item).  Routine 
correspondence  and  inquiries  received 
by  the  Office  of  Defense  Trade  Controls. 
Records  do  not  relate  to  specific  arms 
export  cases. 

7.  Department  of  State,  Secretariat 
Staff  (Nl-59-03-8,  2  items,  1  temporary 
item).  Logs  and  registers  of  retired 
records,  telegrams,  and  memorandums 
for  the  1950s  and  1960s.  Lists  of 
memorandums  of  conversation  with 
high  level  Soviet  officials  and  lists  of 
high  level  correspondence  are  proposed 
for  permanent  retention. 

8.  Department  of  State,  Office  of  the 
Legal  Adviser  (Nl-59-03-9,  1  item,  1 
temporary  item).  Standard  Forms  95, 
Claim  for  Damage,  Injury,  or  Death, 
accumulated  in  connection  with  claims 
stemming  from  the  bombing  of  the  U.S. 
embassy  in  Nairobi,  Kenya. 

9.  Department  of  the  Treasury, 
Departmental  Offices  (Nl-56-03-10,  41 
items,  29  temporary  items).  Records 
common  to  Departmental  Offices. 
Included  are  such  records  as  program, 
subject,  and  correspondence  files 
maintained  at  or  below  the  Deputy 
Assistant  Secretary'  level,  chronological 
reading  files,  copies  of  weekly  reports 


submitted  to  high  level  officials, 
working  papers  and  background 
materials  relating  to  orders  and 
directives,  routine  or  informal 
publications,  calendars  and  daily 
schedules,  telephone  logs,  records  that 
publicize  activities  not  related  to  the 
agency's  mission,  and  routine 
administrative  records  accumulated  by 
committees  and  task  forces.  Also 
included  are  elpctronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  records  as  program,  subject,  and 
correspondences  files  maintained  by  an 
Under  Secretary,  Assistant  Secretary,  or 
the  General  Counsel,  weekly  reports  to 
the  Secretary  submitted  by  an  Under 
Secretary.  Assistant  Secretary,  or  the 
General  Counsel,  orders  and  directives, 
publications,  studies,  and  reports,  press 
releases,  speeches  made  by  high  level 
officials,  still  pictures,  sound  and  video 
recordings,  posters,  and  minutes, 
agendas,  and  other  official  records  of 
agency-sponsored  committees  and  task 
forces. 

10.  Department  of  the  Treasury,  Office 
of  Foreign  Assets  Control  (Nl-56-03- 
11.4  items,  4  temporary  items). 
Financial  transaction  files  that 
document  routine  compliance  actions 
and  activities  that  do  not  require  the 
creation  of  a  project  or  case  file.  This 
schedule  also  reduces  the  retention 
period  for  one-time  license  authorities 
to  release  funds  and  inquiries  requesting 
information  on  agency  regulations, 
which  were  previously  approved  for 
disposal. 

11.  Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  {Nl-412-01-12,  2 
items,  2  temporary  items).  Certification 
statements  and  related  correspondence 
pertaining  to  the  importation  of 
materials  regulated  under  the  Toxic 
Substances  Control  Act.  Also  included 
are  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

12.  General  Services  Administration, 
Public  Buildings  Service  (Nl-121-03-1, 
3  items,  3  temporary  items).  Records 
relating  to  construction  grants, 
including  grant  award  documents, 
requests  for  the  release  of  funds,  balance 
sheets,  and  close  out  records.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

Dated:  September  16,  2003. 
Michael  J.  Kurtz, 

Assistant  Archivistfor  Record  Sen'ices — 

Washington,  DC. 

[FR  Doc.  03-24164  Filed  9-23-03;  8:45  am] 

BILLING  CODE  7515-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  in  Date  of  Meeting 

The  National  Credit  Union 
Administration  Board  voted  to 
reschedule  the  date  of  the  previously 
announced  open  Board  meeting 
(Federal  Register.  Vol.  68,  No.  178,  page 
54021,  September  15,  2003)  scheduled 
for  Thursday,  September  18.  2003,  at  10 
a.m.,  because  of  the  Federal  Government 
closure  due  to  Hurricane  Isabel.  The 
meeting  will  be  held  Wednesday. 
September  24,  at  10  a.m.  Earlier 
announcement  of  this  change  was  not 
practicable. 

Matters  to  be  considered  are  as 
follows: 

1.  Requests  from  Two  (2)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 

2.  Proposed  Rule:  Part  708a  of 
NCUA's  Rules  and  Regulations, 
Conversion  of  Insured  Credit  Unions  to 
Mutual  Savings  Banks. 

3.  Proposed  Rule:  Sections  701.20  and 
741.2  of  NCUA's  Rules  and  Regulations. 
Suretyship  and  Guaranty:  Maximum 
Borrowing  Authority. 

4.  Final  Rule:  Parts  723.  702.,  704.  712. 
and  742  of  NCUA's  Rules  and 
Regulations.  Member  Business  Loans. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker.  Secretary  of  the  Board, 
Telephone:  (703)  518-63004. 

Becky  Baker. 

Secretar\'  of  the  Board. 

[FR  Doc.  03-24287  Filed  9-22-03;  2.00  pm] 

BILUNG  CODE  753S-01-M 


NATIONAL  CREDIT  UNION  i 

ADMINISTRATION 

Notice  of  Change  in  Time  of  Meeting 

The  time  of  the  previously  announced 
closed  Board  meeting  (Federal  Register. 
Vol.  68.  No.  178.  page  54021,  September 
15.  2003)  scheduled  for  Thursday, 
September  18,  2003.  at  11:30  a.m..  was 
changed  to  9  a.m.  due  to  the  probability 
of  inclement  weather  later  in  the  day. 
Earlier  announcement  of  this  change 
was  not  practicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretary  of  the  Board, 
Telephone:  (703)  518^304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  03-24288  Filed  9-22-03;  2:00  pm] 

BILLING  CODE  7S3&-01-M 
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OFHCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Rsclearance  of 
a  Revised  Information  Collection: 
Scholarship  for  Service  Program 
Internet  Webpage 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  submitted  a  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  reclearance  of  a  revised 
information  collection  for  the 
Scholarship  For  Service  (SFS)  Program 
Internet  Webpage.  Approval  of  the 
Webpage  is  necessary  to  facilitate  the 
timely  registration,  selection  and 
placement  of'program-enrolled  students 
in  Federal  agencies. 

The  SFS  Program  was  established  by 
the  National  Science  Foundation  in 
accordance  with  the  Federal  Cyber 
Service  Training  and  Education 
Initiative  as  described  in  the  President's 
National  Plan  for  Information  Systems 
Protection,  an  outcome  of  Presidential 
Decision  Directive  63.  This  program 
seeks  to  increase  the  number  of 
qualified  students  entering  the  fields  of 
information  assurance  and  computer 
security  in  an  effort  to  respond  to  the 
threat  to  the  Federal  Government's 
information  technology  infrastructure. 
The  program  provides  capacity  building 
grants  to  selected  4-year  colleges  and 
universities  to  develop  or  improve  their 
capacity  to  train  information  assurance 
professionals.  It  also  provides  selected 
4-year  colleges  and  universities 
scholarship  grants  to  attract  students  to 
the  information  assurance  field. 
Participating  students  who  receive 
scholarships  from  this  program  are 
required  to  serve  a  10-week  internship 
during  their  studies  and  complete  a 
post-graduation  employment 
commitment  equivalent  to  the  length  of 
the  scholarship  or  one  year,  whichever 
is  longer. 

We  estiinate  200  respondents' 
aimually.  The  application  process  takes 
approximately  60  minutes  for  a  total 
annual  biurden  of  200  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  at  (202)  606- 
8358,  FAX  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  include 
your  mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  thirty  (30) 


calendar  da  /s  from  the  date  of  this 
publication 

ADDRESSES 

to: 

U.S.  Office 

ATTN:  Miguel 

Broadwa] 

TX  78217 
and 
Allyson 

of  Information 

Office  of 

New  Exedutive 

10235,  W  ishingt 

Office  of  P(  rsonnel  Management, 
Kay  Coles 
Director. 
(FR  Doc.  03-: 

BILLING  CODE 


Send  or  deliver  comments 

)f  Personnel  Management, 

Hernandez,  8610 
,  Suite  305,  San  Antonio, 


Eycjt.  OPM  Desk  Officer,  Office 
and  Regulatory  Affairs, 
/lanagement  and  Budget, 
Office  Building,  Room 
„  on,  DC  20503. 

inel 
Ja^es, 


;  4080  Filed  9-23^3;  8:45  am] 

<  32S-3a-P 


OFFICE  OF 
MANAGEM 


PERSONNEL 
■NT 


Proposed 
Request  foi 
information 


Qollection;  Comment 
Review  of  a  Revised 
Collection:  SF  3112 


AGENCY:  Off  ice  of  Personnel 
Managemer  I. 
action:  Not  ce. 


SUMMARY:  id  accordance  with  the 
Paperwork  1  ^eduction  Act  of  1995  (Pub. 
L.  104-13.  Nlay  22,  1995),  this  notice 
announces  1  hat  the  Office  of  Personnel 
Managemei]  t  (OPM)  intends  to  submit  to 
the  office  o  Management  and  Budget  a 
request  for  i  eview  of  a  revised 
information  collection.  Standard  Form 
3112,  CSRS,  FERS  Documentation  in 
Support  of  Disability  Retirement 
Application,  collects  information  from 
applicants  f  )r  disability  retirement  so 
that  OPM  a  n  determine  whether  to 
approve  a  d  sability  retirement.  The 
applicant  oi  ly  completes  Standard 
Forms  3112  \  and  3112C.  Standard 
Forms  3112  J,  3112D,  and  3112E,  are 
completed  b  y  the  immediate  supervisor 
and  the  app  icant's  employing  agency. 

Comment ;  are  particularly  invited  on: 
Whether  thi  s  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Managemen  ,  and  whether  it  will  have 
practical  uti  ity;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assum  Jtions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  tt  e  collection  of  information 
on  those  wh  o  are  to  respond,  through 
the  use  of  aj  ipropriate  technological 
collection  t{  chniques  or  other  forms  of 
information  technology. 

Approxin  ately  12,100  applicants  for 
disability  re  irement  complete  Standard 


Forms  3112A  and  3112C  annually.  This 
is  a  combined  figure  including  9,000 
CSRS  and  3,100  FERS  applications.  The 
SF  3112C  requires  approximately  60 
minutes  to  complete.  A  burden  of 
12,100  hours  is  estimated  for  SF  3112C. 
SF  3112A  is  used  each  year  by 
approximately  1,350  persons  who  are 
not  Federal  employees.  This  is  a 
combined  figure  including  1,000  CSRS 
and  350  FERS  applications.  SF  3112A 
requires  approximately  30  minutes  to 
complete  and  a  biu'den  of  675  hours  is 
estimated  for  SF  3112A.  The  total 
annual  burden  for  SF  3112  is  12,775 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  Fax  (202)  418-3251  or  via  e-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to — Ronald  W.  Melton,  Chief,  Operation 
Support  Group,  Center  for  Retirement 
and  Insurance  Services,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.  Room  3349A,  Washington,  DC 
20415-3540. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  Support  Group, 
(202)  606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FRDoc.  03-24081  Filed  9-23-03;  8:45  am] 

BILLING  CODE  6325-SO-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees'  Retirement 
System;  Normal  Cost  Percentages 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  providing  notice 
of  revised  normal  cost  percentages  for 
employees  covered  by  the  Federal 
Employees'  Retirement  System  (FERS) 
Act  of  1986. 

DATES:  The  revised  normal  cost 
percentages  are  effective  at  the 
beginning  of  the  first  pay  period 
commencing  on  or  after  October  1,  2004. 

Agency  appeals  of  the  normal  cost 
percentages  must  be  filed  no  later  than 
March  24,  2004. 

ADDRESSES:  Send  or  deliver  agency 
appeals  of  the  normal  cost  percentages 
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to  the  Board  of  Actuaries,  care  of  Nemcy 
H.  Kichak,  Deputy  Associate  Director. 
Center  for  Workforce  Planning  and 
Policy  Analysis,  Office  of  Personnel 
Management,  Room  4307,  1900  E  Street 
NW.,  Washington,  DC  20415. 

Send  requests  for  actuarial 
assumptions  and  data  to  the  Actuaries 
Group,  Office  of  Personnel  Management, 
Room  4307,  1900  E  Street  NW., 
Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Jennings,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  The  FERS 
Act  of  1986,  Pub.  L.  99-335,  created  a 
new  retirement  system  intended  to 
cover  most  Federal  employees  hired 
after  1983.  Most  Federal  employees 
hired  before  1984  are  under  the  older 
Civil  Service  Retirement  System  (CSRS). 
Section  8423  of  title  5,  United  States 
Code,  as  added  by  the  FERS  Act  of  1986, 
provides  for  the  payment  of  the 
Government's  share  of  the  cost  of  the 
retirement  system  under  FERS. 
Employees'  contributions  are 
established  by  law  and  constitute  only 
a  small  fraction  of  the  cost  of  funding 
the  retirement  system;  employing 
agencies  are  required  to  pay  the 
remaining  costs.  The  amount  of  funding 
required,  known  as  "normal  cost,"  is  the 
entry  age  normal  cost  of  the  provisions 
of  FERS  that  relate  to  the  Civil  Service 
Retirement  and  Disability  Fund  (Fund). 
The  normal  cost  must  be  computed  by 
OPM  in  accordance  with  generally 
accepted  actuarial  practices  and 
standards  (using  dynamic  assumptions). 
Subpart  D  of  part  841  of  title  5,  Code  of 
Federal  Regulations,  regulates  how 
normal  costs  are  determined. 

Recently,  the  Board  of  Actuaries  of 
the  Civil  Service  Retirement  System 
approved  a  revised  set  of  economic 
assumptions  for  use  in  the  dynamic 
actuarial  valuations  of  FERS.  These 
assumptions  were  adopted  after  the 
Board  reviewed  statistical  data  prepared 
by  the  OPM  actuaries  and  considered 
trends  that  may  affect  future  experience 
under  the  System. 

Based  on  its  analysis,  the  Board 
concluded  that  it  would  be  appropriate 
to  assume  a  rate  of  investment  return  of 
6.25  percent,  a  reduction  of  .50  percent 
from  the  current  rate  of  6.75  percent. 
The  Board  reduced  the  euiticipated 
inflation  rate  from  3.75  percent  to  3.25 
percent,  and  reduced  the  projected  rate 
of  General  Schedule  salary  increases 
from  4.25  percent  to  4.00  percent.  These 
salary  increases  are  in  addition  to 
assumed  in-grade  increases  that  reflect 
past  experience. 

The  new  assumptions  anticipate  that 
over  the  long  term  the  annual  rate  of 
investment  return  will  exceed  inflation 


by  3  percent  and  General  Schedule 
salary  increases  will  exceed  inflation  by 
.75  percent  a  year,  as  compared  to  3 
percent  and  .50  percent,  respectively, 
under  the  previous  assumptions.  In 
addition,  due  to  a  considerable  decline 
in  the  rate  of  early  retirements,  the 
Board  reduced  its  demographic 
assumption  of  the  anticipated  rate  of 
early  retirements. 

The  normal  cost  calculations  depend 
on  both  the  economic  and  demographic 
assumptions.  The  demographic 
assumptions  are  determined  separately 
for  each  of  a  number  of  special  groups, 
in  cases  where  separate  experience  data 
is  available.  Based  on  the  new  economic 
assumptions  and  the  change  in  the 
demographic  assumption  concerning 
the  rate  of  early  retirements,  OPM  has 
determined  the  normed  cost  percentage 
for  each  category  of  employees  under 
§841.403  of  Title  5,  Code  of  Federal 
Regulations.  The  Governmentwide 
normal  cost  percentages,  including  the 
employee  contributions,  are  as  follows: 


Percent 

Members 

17.7 

Congressional  employees  

17.9 

Law   enforcement   officers,    mem- 

bers of  the  Supreme  Court  Po- 

lice,  firefigfiters,   nuclear   mate- 

rials   couriers    and    employees 

under  section  302  of  the  Central 

Intelligence  Agency  Act  of  1964 

for  Certain  Employees  

25  1 

Air  traffic  controllers 

24.4 

Military  reserve  technicians  

14.7 

Employees  under  section  303  of 

the  Central  lntelligf>nce  Agency 

Act  of  1964  for  Cer.ain  Employ- 

ees (when  serving  abroad)  

17.2 

All  other  employees 

12.0 

Under  §841.408  of  title  5,  Code  of 
Federal  Regulations,  these  normal  cost 
percentages  are  effective  at  the 
beginning  of  the  first  pay  period 
commencing  on  or  after  October  1,  2004. 

The  time  limit  and  address  for  filing 
agency  appeals  under  §  §  841.409 
through  841.412  of  title  5,  Code  of 
Federal  Regulations,  are  stated  in  the 
DATES  and  ADDRESSES  sections  of  this 
notice. 

Office  of  Personnel  Management. 
Kay  Coles  James, 

Director. 

(FR  Doc.  03-24048  Filed  9-23-03;  8:45  am) 

BILUNG  CODE  6325-50-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-290  (Sub-No.  222X)] 

Norfolk  Southern  Railway  Company — 
Abandonment  Exemption — in  Mercer 
County,  WV,  and  Tazewell  County,  VA 

Norfolk  Southern  Railway  Company 
(NSR)  has  filed  a  notice  of  exemption, 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  1.9-mile 
line  of  railroad  between  milepost  PO- 
0.0  at  Bluestone,  Mercer  County,  WV, 
and  milepost  PO-1.90  at  Pocahontas, 
Tazewell  County,  VA.'  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  24740  and  24635. 

NSR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acdng  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication],  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  U.S.C.  10502(d)  must 
be  filed.  Provided  no  formal  expression 
of  intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
24,  2003,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that,  do 
not  involve  environmental  issues,^ 


'  Authority  to  discontinue  operations  over  this 
line  was  granted  in  Norfolk  and  Western  Railway 
Company — Discontinuance  Exemption — In  Mercer 
County,  W\',  and  Tazewell  County,  VA.  Docket  No. 
AB-290  (Sub-No.  lO/X)  (ICC  ser\'ed  May  10. 1990). 

-  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out-  ' 
of-Sen'ice  Bail  Unes.  5  I.C.C.2d  377  (19B9).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  (hal  the  Board  ma\'  take  appropriate  action  before 
the  exemption's  effective  date. 
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formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2). '  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  October 
6,  2003.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  14, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  R.  Paschall. 
Norfolk  Southern  Corporation,  Three 
Commercial  Place,  Norfolk,  VA  23510- 
9241. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 


^  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  SI, 100  See  49  CFR 
1002.2(0(25). 
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Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NSR  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NSR's  filing  of  a  notice  of 
consumination  by  October  24,  2004  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
ivww.stb.dot.gov. 

Decided:  September  12,  2003. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-23855  Filed  9-23-03;  8:45  am] 
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REMINDERS 

7>ie  items  in  tbis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

'  RULES  GOING  INTO 
EFFECT  SEPTEMBER  24, 
2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

American  Fisheries  Act; 
provisions;  published  8- 
25-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cyromazine;  published  9-24- 

03 
Sulfentrazone;  published  9- 

24-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Americans  with  Disabilities 
Act;  implementation — 
Individuals  with  hearing 

and  speech  disabilities; 
.  telecommunications 
relay  services  and 
speech-to-speech 
services;  published  8- 
25-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  8-20-03 
Learjet;  published  8-20-03 
McDonnell  Douglas; 

published  8-20-03 
Rolls-Royce  pic;  published 

9-9-03 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Bk>ard 

Fees: 
Licensing  and  related 
services — 

2003  update;  published  8- 
25-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 


•Herbicide  exposure, 
disability  or  death  liaused 
by;  effective  dates  >f 
benefits;  dispositior  of 
unpaid  benefits  aftt  r 
death  of  beneficiary ; 
published  8-25-03 


COMMENTS  DUE  N^XT 
WEEK 


AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Raisins  produced  from    irapes 
grown  in 

California 
Reserve  raisins  inU  nded 
for  use  as  cattle  eed; 
additional  storage 
payment  reduction; 
.-     comments  due  b]  9-29- 
03;  published  7-:^ -03 
(FR  03-19492] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Heath 
Inspection  Service 

interstate  transportation  bf 
animals  and  animal  pi  oducts 
(quarantine); 

Exotic  Newcastle  disefise; 
quarantine  area 
designations — 
Arizona,  California, 

Nevada,  and  Texis; 

portions  removed; 

comments  due  by  10-3- 

03;  published  8-4J03 

(FR  03-19695] 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  lnsuranc( 
Corporation 

Crop  insurance  regulatiois: 
Blueberries;  comment!  due 
by  9-29-03;  published  7- 
30-03  [FR  03-193441 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administr  ition 

Fishery  conservation  an< 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Groundfish  Obsen/e 
Program;  commerts 
due  by  10-3-03; 
published  9-3-03  J^R 
03-22456] 

Pacific  cod;  commeits 

due  by  10-2-03; 

published  8-18-03  [FR 

03-21048] 
Atlantic  highly  migrate  f 
species — 
Atlantic  shark;  comr^ents 

due  by  9-30-03; 


published  8-12-03  [FR 

03-20516] 
Atlantic  shari<;  comments 

due  by  10-3-03; 

published  9-19-03  [FR 

03-24113] 
Atlantic  tunas,  swordfish, 

and  shari<s;  comments 

due  by  9-30-03; 

published  8-1-03  [FR 

03-19522] 

West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10-2- 
03;  published  9-5-03 
[FR  03-22669] 

West  Coast  salmon; 
comments  due  by  9-29- 
03;  published  9-12-03 
[FR  03-23204] 

Western  Pacific 
bottomfish;  comments 
due  by  9-29-03; 
published  8-28-03  [FR 
03-22040] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Nonavailability  statement, 
referral  authorization 
requirements,  and 
specialized  treatment 
services  program 
elimination;  comments 
due  by  9-29-03;  ' 
published  7-31-03  [FR  ' 
03-19452] 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

S^all  generator 
interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  10-3-03;  published 
8-19-03  [FR  03-20155] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Volatile  organic 
compounds,  exclusion 
of  4  compounds; 
revision;  comments  due 
by  10-3-03;  published 
9-3-03  [FR  03-22449] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Michigan;  comments  due  by 
10-2-03;  published  9-2-03 
[FR  03-22155] 


Minnesota;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22157] 
Hazardous  waste  program 

authorizations: 

South  Carolina;  comments 
due  by  10-2-03;  published 
9-2-03  [FR  03-22311] 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Bacillus  subtilis  var. 
amyloliquefaciens  (strain 
FZB24);  comments  due 
by  9-29-03;  published  7- 
30-03  [FR  03-19134] 

Boscalid;  comments  due  by 
9-29-03;  published  7-30- 
03  [FR  03-19357] 
Water  pollution;  effluent 

guidelines  for  point  source     , 

categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  .by  9-29- 
03;  published  8-13-03  [FR 
03-20524] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Interconnection — 
Incumbent  local  exchange 

carriers;  unbundling 

obligations;  correction; 

comments  due  by  10-2- 

03;  published  9-10-03 

[FR  03-22970] 
Interconnection — 
Incumbent  local  exchange 

carriers;  unbundling 

obligations;  comments 

due  by  10-2-03; 

published  9-2-03  [FR 

03-22194] 

FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 
Anti-tying  restrictions; 
exception;  comments  due 
by  9-30-03;  published  8- 
29-03  [FR  03-22090] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Food  for  human  consumption: 
Milk,  cream,  and  yogurt 
products;  lowfat  and 
nonfat  yogurt  standards 
revocation  petition;  yogurt 
and  cultured  milk 
standards  amendment; 
comments  due  by  10-1- 
03;  published  7-3-03  [FR 
03-16789] 

HOMELAND  SECURITY 

DEPARTMENT 

Coast  Guard  > 

Anchorage  regulations: 
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Florida;  comments  due  by 
9-30-03;  published  8-1-03 
[FR  03-19647] 
Marine  casualties  and 

investigations: 

Chemical  testing  following 
serious  marine  incidents; 
comments  due  by  9-30- 
03;  published  8-25-03  [FR 
03-21643] 

HOUSING  AND  URBaN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introduction: 
Tax  credit  proceeds 
distribution;  comments 
due  by  9-29-03;  published 
7-30-03  [FR  03-19286] 

Public  and  Indian  housing: 
Over-income  families;  public 
housing  agencies 
discretion  in  treatment; 
comments  due  by  9-30- 
03;  published  8-1-03  [FR 
03-19623] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 

reservations: 

Paiute-Shoshone  Indian 
Tribe  of  Fallon 
Reservation  and  Colony, 
NV;  Court  of  Indian 
Offenses  removed; 
comments  due  by  9-29- 
03;  published  7-30-03  [FR 
03-19314] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 

Repiratory  protection — 
Assigned  protection 
factors;  comments  due 
by  10-2-03;  published 
9-10-03  [FR  03-23078] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Economic  Growth  and 
Regulatory  Papenwork 
Reduction  Act  of  1996; 
implementation- 
Regulatory  review  for 
reduction  of  burden  on 
federally-insured  credit 
unions;  comments  due 
by  10-1-03;  published 
7-3-03  [FR  03-16795] 

PERSONNEL  MANAGEMENT 
OFFICE 

Competitive  service  and 

status;  regulatory  review; 

comments  due  by  9-29-03; 

published  7-31-03  [FR  03- 

19470] 
Physicians'  comparability 

allowances;  comments  due 

by  9-29-03;  published  7-29- 

03  [FR  03-19088] 


POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Baseline  and  functionality 
equivalent  negotiated 
service  agreements; 
docket  establishment; 
comments  due  by  9-29- 
03;  published  9-4-03  [FR 
03-22478] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Move  update  and  address 
matching  requirements; 
changes;  comments  due 
by  9-29-03;  published  8- 
28-03  [FR  03-22048] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Maximum  loan  guaranty  and 
gross  loan  amounts, 
guaranteed  financing 
percentages,  etc.; 
comments  due  by  9-29- 
03;  published  8-28-03  [FR 
03-22012] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Vocatiortal  rehabilitation 
services,  employment 
services,  or  other  support 
services  programs;  benefit 
payments  to  participating 
individuals;  comments  due 
by  9-30-03;  published  8-1- 
03  [FR  03-19541] 

TRANSPORTATION 
DEPARTMENT 

Aviation  economic  regulations: 
Air  carrier  continuing  fitness 
determinations  involving 
citizenship  issue; 
supporting  data; 
comments  due  by  9-29- 
03;  published  7-30-03  [FR 
03-19455] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admiriistration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Supersonic  aircraft  noise; 

technical  infomiation 

request;  workshop; 

comments  due  by  9-30- 

03;  published  5-23-03  [FR 

03-13038] 
Airworthiness  directives: 
Boeing;  comments  due  by 

9-29-03;  published  8-15- 

03  [FR  03-20836] 
Empresa  Brasileira  de 

Aeronautica  S.A. 

(EMBRAER);  comments 

due  by  10-3-03;  published 

9-8-03  [FR  03-22706] 
McDonnell  Douglas: 

comments  due  by  9-29- 


03;  published  8-14-03  [FR 
03-20715] 
Rolls-Royce  pic;  comments 
due  by  9-29-03;  published 
7-30-03  [FR  03-19310] 
Class  D  airspace;  comments 
due  by  9-29-03;  published 
7-28-03  [FR  03-19166] 
Class  E  airspace;  comments 
due  by  9-29-03;  published 
8-18-03  [FR  03-21081] 
Restricted  areas;  comments 
due  by  9-29-03;  published 
8-14-03  [FR  03-20772] 
Restricted  areas;  correction; 
comments  due  by  9-29-03; 
published  8-22-03  [FR  C3- 
20772] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Head  impact;  comments 
due  by  9-29-03; 
published  8-28-03  [FR 
03-22010] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Railroad  services 
abandonment: 
Public  participation  In 
abandonment 
proceedings;  comment 
request:  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22292] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sierra  Leone  and  Liberia 
sanctions  regulations;  rough 
diamonds;  comments  due 
by  10-3-03;  published  8-4- 
03  [FR  03-19821] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Compensatory  stock  options 

transfers;  cross-reference; 

comments  due  by  9-30- 

03;  published  7-2-03  [FR 

03-16787] 
Golden  parachute  payments; 

comments  due  by  10-3- 

03;  published  8-4-03  [FR 

03-19274] 
Procedure  and  administration: 
Capital  account  revaluations: 

comments  due  by  9-30- 

03;  published  7-2-03  [FR 

03-16788] 
VETERANS  AFFAIRS 
DEPARTMENT 
Medical  benefits: 
Non-VA  physician  services 

associated  with  outpatient 


or  inpatient  care  at  non- 
VA  facilities:  payment; 
comments  due  by  9-29- 
03;  published  7-29-03  [FR 
03-19174] 

Sensori-neural  aids; 
extension  to  Purple  Heart 
recipients:  comments  due 
by  9-29-03:  published  7- 
31-03  [FR  03-19441] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  fet  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
avaitable  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1668/P.L.  108-80 

To  designate  the  United 
States  courthouse  located  at 
101  North  Fifth  Street  in 
Muskogee.  Oklahoma,  as  the 
"Ed  Edmondson  United  States 
Courthouse".  (Sept.  17,  2003; 
117  Stat.  990) 

Last  List  September  8,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
listsen/.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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FREE 
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Federal  Register  are  available  thro|igh 
GPO  Access  service. 

To  connect  over  the  World  Wide 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_ 

To  connect  using  telnet, 
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(no  password  required). 
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modem  to  call  (202) 
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required). 


You  may  also  connect  using 
contact  the  GPO  Access  User 


Voice:  (202)512- 
Fax:(202)512-1 
Internet 


lo  :al  WAIS  client  software.  For  further  information, 
SujportTeam:  ^ 


530  (7  a.m.  to  5  p.m.  Eastern  time). 
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As  the  official  handbook  of  the  Federal 
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functions,  organization,  and  principal  officials  of 
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Of  significant  historical  interest  is  Appendix  B,  jwhich  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4J 1933. 
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Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 
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Documents 
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Vol.  68.  No.  186 

Thursday,  September  25,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

Rural  BusinessrCooperative  Service 
Rural  Utilities  Service 
Farm  Service  Agency 
7  CFR  Part  1951 

RIN  0560-AG56 

Prompt  Disaster  Set-Aside 
Consideration  and  Primary  Loan 
Servicing  Facilitation 

AGENCY:  Farm  Service  Agency,  USD  A. 
ACTION:  Final  rule. 


SUMMARY:  Farm  Service  Agency  (FSA)  is 
amending  its  regulations  for  the  Disaster 
Set-Aside  (DSA)  program  to  provide  a 
disaster  set-aside  more  quickly  to  those 
who  can  most  benefit  from  the  program. 
The  changes  also  will  reduce  the 
Government's  risk  associated  with  the 
delay  in  debt  collection  by  adding 
security  requirements. 

DATES:  This  rule  is  effective  on  October 
27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Cumpton,  Farm  Loan  Programs, 
Loan  Servicing  and  Property 
Management  Division,  United  States 
Department  of  Agriculture,  Farm 
Service  Agency,  STOP  0523,  1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-0523,  telephone 
(202)  690-4014:  electronic  mail: 
mike_cumpton@wdc.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 


Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  the  Agency 
has  determined  that  there  willnot  be  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  All 
Farm  Service  Agency  direct  loan 
borrowers  and  all  entities  affected  by 
this  rule  are  small  businesses  according 
to  the  North  American  Industry 
Classification  System,  and  the  United 
States  Small  Business  Administration. 
There  is  no  diversity  in  size  of  the 
entities  affected  by  this  rule  and  the 
costs  to  comply  with  it  are  the  same  for 
all  entities.  FSA  stated  its  finding  in  the 
proposed  rule  at  67  FR  41869,  June  20, 
2002,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substcmtial  number  of  small  entities, 
and  received  no  comments  on  this 
finding.  , 

In  the  U.S.  there  are  86.000  FSA 
direct  farm  loan  borrowers.  In  this  final 
rule  FSA  is  streamlining  the  Disaster 
Set-Aside  (DSA)  program,  which 
postpones  one  delinquent  loan 
installment  to  the  end  of  the  loan  term. 
This  rule  somewhat  limits  the  DSA 
program  by  increasing  the  security 
requirements,  tightening  the  application 
timeframes  and  authorizing  the  program 
only  for  borrowers  whose  financial 
stress  was  caused  by  a  designated 
natural  disaster.  While  borrowers  whose 
financial  stress  had  been  caused  by  low 
commodity  prices  had  at  one  time  been 
eligible  for  the  DSA  program,  this 
authority  applied  only  to  low 
commodity  prices  in  1999,  with  an 
appfication  deadline  of  August  31,  2000. 
This  rule  removes  the  low  commodity 
price  assistance  aspect  of  the  program. 
However,  this  authority  previously 
expired  on  its  own  terms  on  August  31, 
2000. 

While  the  effect  of  these  rule  changes 
is  to  make  fewer  individuals  eligible  for 
the  DSA  program,  the  small  entities 
affected  by  these  changes  may  be 
eligible  to  recei^'e  more  extensive  debt 
restructuring  known  a§  Primarv  Loan 
Servicing  (PLS),  including  reduced 
interest  rates  and  debt  writedown,  to 
alleviate  financial  stress  from 
designated  natural  disasters  anchor  low 
commodity  prices,  hi  FY  2002,  5,000 
farm  borrowers  received  PLS,  the 
Agency's  statutorily  mandated  debt 
restructuring  tool.  The  DSA  program, 
which  is  regulatory  only,  was  used  for 
only  834  farms.  With  these  changes, 


FSA  estimates  that  10  percent  of  these 
farms  may  no  longer  receive  DSA 
assistance.  However,  without  DSA 
assistance,  the  farms  may  then  qualify   ' 
for  more  wide  ranging  assistance  under 
the  PLS  Program.  The  Agency  estimates 
that  the  costs  of  applying  for  PLS  may 
be  greater  than  applying  for  DSA. 
However,  Agency  employees  routinely 
assist  farmers  applying  for  PLS 
assistance,  and  the  assistance  that  may 
be  received  will  more  than  offset  the 
costs.  The  eligibility  standards  for  the 
two  programs  are  similar.  However,  PXS 
assistance  will  more  probably  result  in 
a  farm  becoming  a  viable  small 
business.  Therefore,  the  costs  of 
compliance  from  this  rule  are  deemed 
not  significant.  Accordingly,  pursuant  to 
section  605(b)  of  the  Regulatory' 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Agency  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Environmental  Evaluation 

The  environmental  impacts  of  this 
proposed  rule  have  been  considered  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  42  U.S.C.  4321  etseq..  the 
regulations  of  the  Council  of 
Environmental  Quality  (40  CFR  Parts 
1500-1508).  and  the  FSA  regulations  for 
compliance  with  NEPA,  7  CFR  part 
1940,  subpart  G.  FSA  completed  an 
environmental  evaluation  and 
concluded  the  rule  requires  no  further 
environmental  review.  No  ex'aaordinary 
circumstances  or  other  unforeseeable 
factors  exist  which  would  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  copy  of  the  environmental 
evaluation  is  available  for  inspection 
and  review  upon  request. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
Civil  Justice  Reform.  In  accordance  with 
this  Executive  Order:  (1)  All  State  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  will  be 
preempted;  (2)  except  as  specifically  . 
stated  in  this  rule,  no  retroactive  effect 
will  be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  seeking  judicial 
review. 


55300       Federal  Register /Vol.  68,  No.  186 /Thursday,  September  25,  2003 /Rules  and  Regulations 

i 


Executive  Order  12372 

For  reasons  contained  in  the  notice 
related  to  7  CFR  part  3015.  subpart  V 
(48  FR  29115.  June  24,  1983),  the 
programs  within  this  rule  are  excluded 
from  the  scope  of  E.O.  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector  of  $100  million  or  more  in  any  1 
year.  When  such  a  statement  is  needed 
for  a  rule,  section  205  of  the  UMRA 
requires  FSA  to  prepare  a  written 
statement,  including  a  cost  and  benefit 
assessment,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  such  expenditures  for  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector. 
UMRA  generally  requires  agencies  to 
consider  alternatives  and  adopt  the 
more  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates,  as  defined  under  title  II  of  the 
UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments. 
Therefore,  consultation  with  the  States 
is  not  required. 

Paperwork  Reduction  Act 

Notice  of  this  information  collection 
package  was  published  in  a  Proposed 
rule  (67  FR  41869,  June  20,  2002)  under 
the  provisions  of  44  U.S.C.  chapter  35. 
The  information  collections  required  for 
this  regulation  have  been  assigned  OMB 
control  number  0560-0164.  The 
Information  Collections  associated  with 
this  rule  have  been  approved  by  OMB 
until  May  31,2006. 

Federal  Assistance  Programs 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 


10.406 — Firm  Operating  Loans 
10.407 — Fi  irm  Ownership  Loans 

DiscussioE  of  the  Final  Rule 

In  respo  ise  to  the  proposed  rule 
published  une  20,  2002  (67  FR  41869- 
41872),  a  t  )tal  of  nine  comments  were 
received  b  am  FSA  employees,  farm 
interest  gr(  lups,  and  state  government 
C  Dmments  and  suggestions 
marily  on  the  timeframes  for 


officials 
focused  pr 

DSA  appli  nation  submission  and 
processing ,  However,  most  aspects  of 
the  propoi  ed  rule  did  receive  comments 
with  some  commentors  disagreeing  with 
all  changei ;.  Instead  they  recommended 
changes  th  at  would  expand  the  program 
into  multi  )le  set-asides  on  each  loan 
without  re  quiring  a  designated  disaster. 
All  comm«  nts  were  considered  and  will 
be  address  sd.  Many  of  the  comments 
have  been  adopted.  The  Agency's 
obligation  to  offer  and  consider 
eligibility  or  primary  loan  servicing, 
required  b  f  statute  (section  331D  of  the 
Consolidai  ed  Farm  and  Riual 
Development  Act  (CONACT))  and  7  CFR 
part  1951.  subpart  S.  as  the  applicable 
method  fo:  resolving  delinquent 
account  se  rvicing  is  being  considered  in 
the  final  n  lie.  The  public  comments  are 
summariz(  d  as  follows: 
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appropriate 
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for  Complete  DSA 
and  Processing  of  DSA 

is  not  required  by  statute, 
must  ensure  that  it  does  not 
statutory  primary  loan 
ijequirements  which  are 
7  CFR  part  1951,  subpart  S. 
the  future  viability  of  farming 
save  borrower  equity  and 
Government  losses,  FSA 

amend  the  requirements  for 
that: 
applications  must  be  made 
borrower  becoming 
on  the  loans; 

will  not  be  authorized  if  the 
already  submitted  an 
for  primary  loan  servicing; 


primary  loan  servicing  will 

when  a  borrower  becomes 
st  due. 

commentors  indicated  that 
for  a  DSA  application 
lete  prior  to  the  borrower 
Dast  due  allows  inadequate 
aster  declarations  and 
lonsideration  of  servicing 

commentor  stated  that  a 
need  for  DSA  could  span  two 
y^ars  and  that  primary  loan 

s  cumbersome  and  time 
n  ;.  This  respondent  did  not 
Mlhat  timeframe  would  be 

.  The  Agency  notes  however, 
alnount  of  time  would  well 


C  ne  I 


exceed  all  statutory  timeframes  for  the 
servicing  of  delinquent  loans.  Two 
commentors  indicated  that  the  deadline 
to  submit  a  DSA  application  should  be 
extended  until  the  borrower  is  90  days 
past  due.  This  suggestion  was  accepted 
and  adopted  in  sections  1951.952  and 
1951.954(a)(5)  of  the  final  rule. 

All  commentors  also  felt  that  some 
flexibility  should  be  allowed  for 
processing  DSA  applications  after  FSA 
provides  delinquent  borrowers  with 
initial  notification  of  primary  loan 
servicing  and  during  the  processing  of 
the  Primary  Loan  Servicing  (PLS) 
application.  It  was  stated  that  this 
would  allow  the  borrower  to  choose 
between  servicing  options  and  several 
comments  were  submitted  on  this 
section  of  the  rule.  One  commentor 
objected  to  the  affirmative  statement        - 
made  in  the  rule  that  the  "DSA  will  not 
be  used  to  circumvent  the  servicing 
available  under  subpart  S  of  this  part." 
Two  comments  also  indicated  that 
borrowers  should  have  some  type  of 
"safety  net"  beyond  a  strict  deadline,  if 
FSA  does  not  meet  its  time  limit  for 
processing  a  DSA  application.  One 
commentor  believed  that  a  120  day  time 
limit  should  be  imposed  with  SED 
consideration  required  beyond  that 
point  In  evaluating  all  the  above 
comments,  it  must  also  be  considered 
that  PLS  is  dictated  by  statute  and  FSA 
and  the  borrower  must  meet  certain 
timeframes.  However,  after 
consideration  of  these  comments,  we 
believe  that  the  extension  of  the  DSA 
timeframes  is  warranted.  Therefore,  to 
address  the  PLS  processing  timeframes 
and  DSA  application  deadline  issues, 
the  final  rule  provides  that  DSA 
consideration  may  continue  until  a 
complete  PLS  application  must  be 
submitted.  This  will  require  that  DSA 
consideration  and  closing  be  completed 
prior  to  the  borrower  becoming  165  days 
past  due.  (FSA  notifies  a  borrower  1 5 
days  after  the  borrower  is  90  days  past 
due  of  all  PLS  options,  and  the  borrower 
then  has  60  days  to  submit  a  complete 
PLS  application.  15  +  90  +  60  =  165). 
In  sections  1951.954(a)(5)  and 
1951.954(a)(6)  of  7  CFR,  timeframes  for 
both  the  borrower  and  the  Agency  have 
been  lengthened  accordingly  beyond 
those  proposed  to  «  nsure  that  adequate  • 
time  exists  for  application  submission, 
processing  and  completion. 

Additional  Security  Requirements 

Additional  security  requirements 
were  proposed  to  ensure  the  availability 
of  collateral  throughout  the  term  of  the 
loan  if  the  borrower  is  not  current  at  the 
time  of  the  DSA.  This  is  consistent  with 
the  requirements  of  7  CFR  1951.910Cb) 
and,  since  payments  can  be  set  aside  for 
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the  full  term  of  the  loan  (which  could 
be  up  to  40  years  on  a  real  estate  loan 
or  15  years  on  a  chattel  loan),  it  is 
essential  that  the  Government  take  all 
measures  possible  to  ensure  the 
continued  adequacy  and  availability  of 
security  during  the  entire  term  of  the 
loan. 

Three  commentors  disagreed  with  the 
requirement  for  additional  security 
while  five  others  supported  the 
requirement.  Two  commentors 
disagreed  because  they  believed  this 
would  add  psychological  burden  on  the 
borrowers  in  a  time  of  natural  disaster. 
This  comment  related  mainly  to  the 
proposed  short  timeframes  which 
coincided  with  the  occurrence  of  a 
disaster.  The  final  rule  lengthens  these 
timeframes  to  allow  the  borrowers 
ample  time  to  be  considered  for  DSA 
without  interfering  with  statutory 
requirements  regarding  PLS.  However, 
the  same  commentors  believed  that  the 
security  requirement  would  adversely 
affect  other  creditors  and  local 
communities  by  circumventing  lien 
priority  considerations  and  payments  to 
other  creditors.  The  Agency  believes 
that  the  rule  has  no  effect  on  lien 
priorities.  State  laws  will  continue  to 
govern  perfected  liens.  Also,  Agency 
regulations  requiring  the  release  of 
normal  income  proceeds  for  essential 
family  living  or  farm  operating  expenses 
remain  unchanged.  Finally,  commentors 
felt  that  local  Agency  officials  would 
abuse  their  discretion  in  the 
determination  of  required  security.  In 
drafting  this  rule  the  Agency  included 
specific  security  requirements  in  section 
1951.957(b)(4)  which  lessen  the 
possibility  that  local  offices  will  abuse 
their  discretion.  However,  the  rule 
allows  enough  flexibility  in  security 
requirements  to  minimize  disruptions  to 
the  farm  operation  while  protecting  the 
Agency  from  an  inordinate  amount  of 
financial  risk. 

Two  of  the  supportive  commentors 
advocated  reducing  the  additional 
secm-ity  requirement  to  a  maximum  of 
150  percent  of  the  outstanding  loan 
amount  (although  one  of  the  two 
thought  the  requirement  for  additional 
security  should  include  non-delinquent 
borrowers).  Another  supporter  wanted 
to  use  the  150  percent  requirement  but 
increase  the  amount  required  to  150 
percent  of  the  total  debt  (including  prior 
liens)  on  the  residence  instead  of  just 
the  FSA  debt.  After  considering  these 
conunents,  the  additional  security 
requirements  contained  in  section 
1951.957(b)(4)  will  not  be  revised. 
These  requirements  are  the  same  as  the 
existing  secmity  requirements  for 
delinquent  borrowers  serviced  under 
the  primary  loan  servicing  program 


contained  in  7  CFR  1951.910(b).  That 
regulation  requires  that  delinquent 
borrowers  provide  the  best  lien 
obtainable  on  all  assets  that  the 
borrower  owns  but  adopts  the 
exclusions  contained  in  7  CFR 
1941.19(c).  Generally  items  excluded 
from  the  FLP  seciuity  are  real  or  chattel 
property  which  would  prevent  the 
borrower  from  obtaining  credit  from 
other  sources;  could  subject  the  Agency 
to  additional  costs  as  creditor;  or  are 
used  for  subsistence  purposes.  These 
security  requirements  and  their 
exceptions  have  been  contained  in 
FPL's  regulations  since  1992  and  are 
well  understood  by  borrowers  and  FLP 
employees.  Adopting  these  security 
requirements  in  the  1951-T  process  will 
assuure  consistency  in  FPL's  loan 
servicing  programs. 

Submission  of  Historical  Information 

While  two  commentors  supported  the 
historical  information  requirements  and 
development  of  a  farm  business  plan, 
three  other  commentors  disagreed  with 
the  requirement  for  submission  of  5 
years  of  financial  records,  including 
records  from  the  time  period  of  the 
disaster.  Although  clarified,  these 
requirements  were  contained  in  the 
previous  regulation  by  7  CFR 
1951.953(c)(2)  and  1951.954(a)(6). 
Section  1951.953(c)(2)  of  the  proposed 
rule  simply  clarified  these  requirements, 
which  ensures  that  cash  flow 
projections  are  supported  by  adequate 
historical  data.  This  policy  is  consistent 
with  FSA's  current  loan  making  (7  CFR 
1910.4(b)(6))  and  loan  servicing 
regulations  (7  CFR  1951.906,  definition 
of  a  feasible  plan)  which  generally 
require  production  and  expense  records 
for  the  previous  five  years,  if  the 
borrower  has  been  fanning  during  that 
time  period. 

Submission  of  Information  as  Required 
for  Agency  Consideration 

Two  commentors  do  not  agree  with 
the  requirement  that  the  borrower 
provide  "any  documentation  required  to 
support  the  cash  flow  projection." 
However,  this  language  is  in  section 
1951.954(a)(6)    f  the  cvurent  regulation. 
It  is  essential  for  the  development  of  an 
accurate  farm  business  plan,  as  the 
Agency  has  no  way  to  foresee  any  and 
all  financial  and  production  aspects  of 
all  operations  that  could  need 
assistance.  This  language  simply  allows 
FSA  to  obtain  documentation  on  aspects 
of  an  operation  that  are  unique  and 
cannot  be  foreseen  or  codified  in  the 
regulation.  In  order  to  ensure  the  futvu^ 
viability  of  the  farming  operation,  save 
borrower  equity,  and  reduce 
government  losses,  eligibility 


requirements  for  DSA  continue  to 
require  borrowers  to  develop  a  cash 
flow  projection.  The  authority  to  request 
applicable  documentation  will, 
"therefore,  be  retained. 

Elimination  of  Legacy  Language 
Regarding  Low  Commodity  Prices  and 
Second  DSA 

The  proposed  rule  stated  that 
language  referring  to  past  authority 
which  allowed  DSA  due  to  low 
commodity  prices  and  a  second  DSA  for 
that  purpose  would  be  removed.  Two 
commentors  believe  that  this  authority 
should  be  retained.  One  commentor 
supported  the  removal  of  the  low  • 
commodity  price  language  but  preferred 
that  the  use  of  the  words  "natural 
disaster"  be  changed  to  "disaster"  to 
allow  FSA  discretion  on  its  use  for 
economic  disasters.  FSA's  current 
regulation  at  7  CFR  1951.953  provides 
authorization  for  the  DSA  program  for 
economic  disasters  based  on  low 
commodity  prices  through  1999  only, 
and  requires  that  applications  for  that 
program  be  received  by  August  31, 
2000.  Because  this  aspect  of  the  DSA 
program  has  expired,  FSA  in 
implementing  the  final  rule  will  be 
deleting  an  expired  authority.  FSA 
believes  that  adverse  economic 
conditions  are  more  appropriately 
serviced  through  the  statutorily 
mandated  loan  servicing  program 
contained  in  7  CFR  part  1951,  subpart 
S.  That  regulation,  in  section 
1951.909(c)(l)(iv),  authorizes  a 
sequenced  loan  servicing  program, 
starting  with  the  least  costly 
rescheduling/reamortization  program 
through  the  most  costly  debt  writedown 
program  which  allows  debt 
restructuring  of  the  present  value  of  the 
loans  to  the  net  recovery  value  of  the 
security  and  any  nonessential  assets, 
when  adverse  economic  factors.-not 
limited  to  an  individual  case,  such  as 
low  market  prices  for  agricultural 
commodities  as  compared  to  production 
costs  reduce  repayment  ability.  If  FSA 
believes  an  additional  regulatory 
program  for  economic  disasters  is 
required  in  future  years,  it  will 
reactivate  the  1951-T  authority  through 
the  rulemaking  process. 

Limitation  of  Installments  on  Which 
DSA  Can  Be  Used 

The  proposed  rule  stated  that  the 
amount  that  may  be  setaside  would  be 
limited  to  the  amoimt  the  borrower  is 
imable  to  pay  the  Agency  from  the 
production  and  marketing  period  in 
which  the  disaster  occurred.  It  further 
limited  DSA  to  the  first  scheduled 
annual  installment  due  inunediately 
after  the  disaster  occurred.  Three 
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commentors  disagreed  with  this 
provision  and  stated  that  this  would  not 
always  allow  a  borrower  to  get  a  DSA 
if  the  disaster  occurred  late  in  the  year 
or  the  disaster  declaration  was  delayed. 
Because  the  process  of  declaring  a 
disaster  can  be  lengthy,  FSA  has 
modified  the  final  rule  in  section 
1951.954(b)(3)  to  allow  the  set-aside  of 
either  the  first  or  second  installment 
due  after  the  disaster  occurred. 

Limitation  of  DSA  to  Borrowers  Who 
Are  Unable  To  Pay  FSA  Debt 

The  proposed  rule  stated  that  the 
amount  set-aside  would  be  limited  to 
the  amoimt  that  the  borrower  is  unable 
to  pay  the  Agency.  Payments  to  other 
creditors  were  not  considered.  Three 
commentors  disagreed  with  this 
provision  and  stated  that  this  could 
cause  a  borrower  to  wait  until  the  last 
minute  to  pay  the  FSA  debt  as  the 
amoimt  of  other  debt  could  not  be  set 
aside.  However,  as  noted  above, 
provisions  of  7  CFR  part  1962,  subpart 
A,  require  the  release  of  normal  income 
security  proceeds  for  essential  family 
living  and  farm  operating  expenses  until 
the  account  is  accelerated.  Lien 
priorities  remain  unchanged.  Thus, 
funds  due  FSA  can  be  released  to  other 
creditors  for  these  purposes.  Therefore, 
this  limitation  will  be  retained.  It 
further  insures  that  the  amount  of  debt 
that  is  set-aside  is  minimized,  and  the 
residting  balloon  payment  and  interest 
accrual  to  the  borrowers  account  are 
also  minimized. 

Elimination  of  Cost  Recoverable  Set- 
Aside 

The  proposed  rule  would  eliminate 
the  set-aside  of  cost  recoverable  items. 
These  costs,  such  as  property  taxes,  are 
the  borrower's  responsibility  but  may 
have  been  paid  by  the  Government  to 
protect  its  lien  position.  Non-payment 
of  such  costs  is  a  violation  of  loan 
agreements,  including  the  Promissory 
Note,  and  places  the  account  in 
nomnonetary  default,  requiring  the 
account  to  be  serviced  in  accordance 
with  7  CFR  1951.907(d).  Two 
commentors  disagreed  with  this 
proposal  and  stated  that  farm  advocates 
are  concerned  that  it  can  take  over  a 
year  for  a  non-monetary  default  to  be 
"removed  from  a  borrower's  record" 
even  after  it  is  paid.  Failure  to  comply 
with  borrower  training  requirements 
was  stated  as  an  example.  However,  the 
proposed  rule  deals  specifically  with 
cost  recoverables,  and  cost  recoverables 
do  pot  include  borrower  training 
requirements.  One  commentor  agreed 
with  the  proposal  and  suggested  it  be 
made  part  of  the  eligibility  requirements 
instead  of  the  limitations. 
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notification  would  be  adequate.  Another  : 
commentor  favored  the  initial 
notification  but  did  not  express  any 
opinion  regarding  the  quarterly 
notification  requirements.  Based  on  the 
range  of  the  four  comments  received, 
the  Agency  has  decided  that  this 
procedural  requirement  will  not  be 
published  in  the  CFR.  The  Agency's 
notification  policy  is  available  upon 
request  at  any  local  office.  Also,  a  fact 
sheet  on  the  DSA  program  including  the 
notification,  is  contained  on  the  FSA 
webpage  at:  http://www.fsa.usda.gov/ 
pas/publications/facts/html/ 
debtset02.htm.  Additional  guidance  to 
Agency  employees  on  notification  will 
be  considered  when  the  Agency 
instruction  is  revised. 

DSA  Expansion 

While  not  specifically  addressed  in 
the  proposed  rule,  two  commentors 
indicated  that  they  would  favor 
multiple  set-asides  on  each  loan  without 
restructuring  and  a  DSA  program  for 
guaranteed  loans.  The  Agency 
understands  the  commentors  desire  to 
have  as  many  avenues  as  possible  to 
correct  defaults.  However,  these 
suggestions  exceed  the  scope  of  what 
FSA  considered  in  the  proposed  rule, 
and  adopting  these  comments  would 
increase  the  risk  of  loss  on  direct  loans. 
Guarcuiteed  loans  are  serviced  by  private 
lenders  under  7  CFR  762  and  not  by 
FSA.  Lenders  utilize  the  guaranteed 
program  because  servicing  actions  are 
the  lenders'  option.  FSA  does  not 
dictate  to  lenders  how  to  service  the 
loans,  and  current  guaranteed  loan 
regulations  already  provide  many 
options  including  deferral  and  debt 
writedown.  Further,  our  experience 
with  lenders  indicates  that  these  options 
provide  all  the  tools  that  commercial 
lenders  would  realistically  ever  use  in 
servicing  the  account.  Thus,  these 
changes  are  not  imder  consideration, 
and  they  will  not  be  included  in  the 
final  rule. 

Second  Set-Aside  Payment  Application 

Two  commentors  stated  that  the 
instructions  on  payment  application 
when  a  borrower  has  obtained  two  set- 
asides  should  be  retained  for  those 
borrowers  that  have  received  two  set- 
asides  in  the  past.  As  some  existing 
borrowers  do  have  two  set-asides,  this 
language  will  be  retained  in  section 
1951.957(b)(7).  However,  section 
1951.954(a)(2)  makes  it  clear  that 
present  authority  is  limited  to  setting 
aside  one  installment  on  each  loan. 

List  of  Subjects  in  7  CFR  Part  1951 

Accoimting,  Credit,  Disaster 
assistance.  Loan  programs-agriculture. 
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Loan  programs-housing  and  community 
development.  Low  and  moderate 
income  housing. 

■  Accordingly,  7  CFR  part  1951  is 
amended  as  follows: 

PART  1951-SERVICING  AND 
COLLECTIONS 

■  1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932 
Note;  7  U.S.C.  1989;  31  U.S.C.  3716;  42 
U.S.C.  1480. 

Subpart  T— Disaster  Set-Aside 
Program 

■  2.  Amend  §  1951.951  by  revising  the 
second  sentence  to  read  as  follows: 

§1951.951    Purpose. 

*  *  *  The  DSA  program  is  available 
to  Farm  Loan  Program  (FLP)  borrowers, 
as  defined  in  subpart  S  of  this  part,  who 
suffered  losses  as  a  result  of  a  natural 
disaster.  *  *  * 

■  3.  Revise  §  1951.952  to  read  as  follows: 

§1951.952    General. 

DSA  is  a  program  whereby  borrowers 
who  are  current  or  less  than  90  days 
past  due  on  all  FLP  loans,  may  apply  to 
move  the  scheduled  annual  installment 
for  each  eligible  FLP  loan  to  the  end  of 
the  loan  term.  The  intent  of  this 
program  is  to  relieve  some  of  the 
borrower's  immediate  financial  stress 
caused  by  a  natural  disaster.  DSA  will 
not  be  used  to  circumvent  the  servicing 
available  under  subpart  S  of  this  part. 

■  4.  Revise  §  1951.953  to  read  as  follows: 

§  1 951 .953    Notification  and  request  for 
DSA. 

(a)  [Reserved] 

(b)  Deadline  to  apply.  Subject  to 
§  1951.954(a)(5),  all  FLP  borrowers 
liable  for  the  debt  must  request  DSA 
within  8  months  from  the  date  the 
natural  disaster  was  designated  in 
accordance  with  7  CFR  part  1945, 
subpart  A. 

(c)  Information  needed  for  a  complete 
application.  (1)  A  written  request  for 
DSA  signed  by  all  parties  liable  for  the 
debt; 

(2)  Actual  production,  income,  and 
expense  records  for  the  past  five  years, 
including  the  production  and  marketing 
period  in  which  the  natural  disaster 
occurred;  and 

(3)  Other  information  requested  by  the 
servicing  official  when  needed  to  make 
an  eligibility  determination. 

■  5.  Revise  §  1951.954  to  read  as  follows: 


§  1 951 .954    Eligil)ility  and  loan  limitation 
requirements. 

(a)  Eligibility  requirements.  The 
following  requirements  must  be  met  to 
be  eligible  for  DSA: 

(1)  The  borrower  must  have: 

(i)  Operated  a  farm  or  ranch  in  a 
county  designated  a  natural  disaster 
area  or  a  contiguous  coimty  as  provided 
in  7  CFR  part  1945,  subpart  A,  and 

(ii)  Been  a  borrower  and  operated  the 
farm  or  ranch  at  the  time  of  die  disaster 
period. 

(2)  A  borrower  cannot  have  more  than 
one  installment  set  aside  under  the  DSA 
program  on  each  loan.  If  all  previously 
approved  set-asides  are  paid  in  full,  or 
cancelled  through  restructuring  luder 
subpart  S  of  this  part,  the  set-aside  will 
no  longer  exist  and  the  loan  may  again 
be  considered  for  DSA. 

(3)  The  borrower  must  have  acted  in 
good  faith  as  defined  in  §  1951.906  of 
subpart  S  of  this  part  and  the  borrowers 
inability  to  make  the  upcoming 
scheduled  FSA  payments  must  be  for 
reasons  which  are  not  within  the 
borrower's  control. 

(4)  All  nonmonetary  defaults  must 
have  been  resolved.  This  means  that 
even  though  the  borrower  has  acted  in 
good  faith,  the  borrower  may  still  be  in 
default  for  reasons,  such  as,  but  not 
limited  to:  no  longer  farming;  prior 
lienholder  foreclosme;  bankruptcy  or 
under  court  jurisdiction;  not  properly 
meiintaining  chattel  and  real  estate 
secm-ity;  not  properly  accoimting  for  the 
sale  of  security;  or  not  carrying  out  any 
other  agreement  made  with  the  Agency. 

(5)  The  borrower  must  be  current  or 
less  than  90  days  past  due  on  all  FLP 
loans  at  the  time  the  application  for 
DSA  is  complete.  Borrowers  paying 
under  a  debt  settlement  adjustment 
agreement  in  accordance  with  subpart  B 
of  part  1956  of  this  chapter  are  not 
eligible. 

(6)  The  borrower  must  not  be  165  or 
more  days  past  due  when  Exhibit  A  of 
Agency  Listruction  1951-T  (available  in 
any  FSA  office)  is  executed. 

(7)  As  a  direct  result  of  the  designated 
natural  disaster,  the  borrower  does  not 
have  sufficient  income  available  to  pay 
all  family  living  and  operating  expenses, 
other  creditors,  and  FSA.  This 
determination  will  be  based  on  the 
borrower's  actual  production,  income 
and  expense  records  for  the  disaster  or 
affected  year  and  any  other  records 
required  by  the  servicing  official. 
Compensation  received  for  losses  shall 
be  considered  as  well  as  increased 
expenses  incurred  because  of  the 
disaster. 

(8)  For  the  next  business  accounting 
year,  the  borrower  must  develop  a 
positive  cash  flow  projection  showing 


that  the  borrower  will  at  least  be  able  to 
pay  all  operating  expenses  and  taxes 
due  during  the  year,  essential  family 
living  expenses  and  meet  scheduled 
payments  on  all  debts,  including  FLP 
debts.  The  cash  flow  projection  must  be 
prepared  in  accordance  with  7  CFR 
1924.56.  The  borrower  will  provide  any 
dociunentation  required  to  support  the 
cash  flow  projection. 

(9)  After  the  amount  for  each  loan  is 
set-aside,  all  FLP  and  NP  farm  type 
loans  of  the  borrower  must  be  current. 

(10)  The  borrower's  FLP  loans  have 
not  been  accelerated. 

(11)  The  borrower's  FLP  loans  have 
not  been  restnictiu^d  under  subpart  S  of 
this  part  since  the  natural  disaster 
occiured. 

(b)  Loan  limitation  requirements.  (1) 
The  loan  must  have  been  outstanding  at 
the  time  of  the  natiual  disaster. 

(2)  The  term  remaining  on  the  loan 
receiving  DSA  equals  or  exceeds  2  years 
fi-om  the  due  date  of  the  installment 
being  set-aside. 

(3)  The  installment  that  may  be  set- 
aside  is  limited  to  the  first  or  second 
scheduled  annual  installment  due  after 
the  disaster  occurred  and  the  amount 
may  not  exceed  the  installment  set- 
aside. 

(4)  The  amount  set-aside  may  not 
exceed  the  amoimt  the  borrower  was 
unable  to  pay  FSA  due  to  the  disaster. 
Borrowers  are  required  to  pay  any 
portion  of  an  installment  that  they  are 
able  to  pay. 

(5)  The  amount  set-aside  will  equal 
the  unpaid  balance  remeiining  on  the 
installment  at  the  time  the  borrower 
signs  Exhibit  A  of  Agency  Instruction 
1951-T  (available  in  any  FSA  office.) 
This  amount  will  include  the  unpaid 
interest  and  any  principal  that  would  be 
credited  to  the  account  as  if  the 
installment  were  paid  on  th^  due  date 
taking  into  consideration  any  payments 
applied  to  principal  and  interest  since 
the  due  date.  Recoverable  cost  items 
may  not  be  set  aside  and  the  account 
must  be  serviced  in  accordance  with 

§  1951.907(d). 

■  6.  Amend  §  1951.957  by  revising 

paragraphs  (a)  and  (b)(4)  to  read  as 

follows. 

§  1 951 .957    Eligibility  determination  and 
processing. 

(a)  Eligibility  determination.  (1) 
Within  30  days  of  a  complete  DSA 
application,  the  Agency  official  will 
determine  if  the  borrower  meets  the 
requirements  set  forth  in  §  1951.954. 
Approval  shall  be  contingent  upon  the 
borrower's  continuing  eligibility 
through  the  signing  of  Exhibit  A  of 
Agency  Instruction  1951-T  (available "in 
any  FSA  office). 
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(2)  The  borrower  has  45  days  to  sign 
Exhibit  A  of  Agency  Instruction  1951-, 
T  (available  in  any  FSA  office)  for  each 
loan  installment  set-aside  approved. 
Subject  to  §  1951.954(a)(6),  the  Agency 
may  provide  for  a  longer  period  of  time 
under  extenuating  circiunstances,  such 
as  where  the  Agency's  approval  is 
contingent  upon  the  borrower  paying  a 
portion  of  the  FLP  payments  from 
proceeds  that  may  not  be  inmiediately 
available. 

(b)*  *  * 

(4)  If  the  borrower  is  not  cxurent  on 
all  FLP  loans  when  Exhibit  A  of  Agency 
Instruction  1951-T  (available  in  any 
FSA  office)  is  executed,  the  borrower, 
and  all  obligors  in  the  case  of  an  entity, 
must  execute  and  provide  to  the  Agency 
a  best  lien  obtainable  on  all  of  their 
assets  except: 

(i)  When  taking  a  lien  on  such 
property  will  prevent  the  borrower  from 
obtaining  credit  from  other  sources; 

(ii)  When  the  property  could  have 
significant  environmental  problems  or 
costs; 

(iii)  When  the  Agency  cannot  obtain 
a  valid  lien; 

(iv)  When  the  property  is  the 
borrower's  personal  residence  and 
appurtenances;  provided: 

(A)  They  are  located  on  a  separate 
parcel;  and 

(B)  The  real  estate  that  serves  as 
collateral  for  the  Agency  loan  plus  crops 
and  chattels  are  valued  at  greater  than 
or  equal  to  150  percent  of  the  unpaid 
balance  due  on  the  loan.;  or 

(v)  When  the  property  is  subsistence 
livestock,  cash,  specieil  collateral 
accounts  the  borrower  uses  for  the 
farming  operation  or  for  necessary  living 
expenses,  retirement  accounts,  personal 
vehicles  necessary  for  family  living  or 
farm  operating  purposes,  household 
goods  and  small  tools  and  small 
equipment  such  as  hand  tools  and  lawn 
mowers,  and  other  similar  items. 


§  1 951 .1 000    [Removed  and  reserved] 

■  7.  Remove  and  reserve  §  1951.1000. 

Signed  in  Washington,  DC.  on  September 
17,2003. 
J.B.  Penn, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

[PR  Doc.  03-24177  Filed  9-24-03;  8:45  am] 
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NUCLEAR  F  EGULATORY 
COMMISSIGM 

10  CFR  Part|72 

RIN3150-AH^0 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-MPC  Revision, 
Confirmatiofi  of  Effective  Date 

AGENCY:  Nudlear  Regulatory 

Commission 

ACTION:  Dire  ;t  final  rule:  Confirmation 

of  effective  c  ate. 


SUMMARY:  Tl^e  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  dati ;  of  October  1,  2003,  for  the 
direct  final  rlile  that  was  published  in 
the  Federal  Register  on  July  18,  2003 
(68  FR  42570).  This  direct  final  rule 
amended  the  NRC's  regulations  to  revise 
the  NAC-Ml  'C  cask  system  listing 
within  the  "  .ist  of  Approved  Spent  Fuel 
Storage  Casks"  to  include  Amendment 
No.  3  to  Cert  ificate  of  Compliance  (CoC) 
No.  1025. 


The  effective  date  of 
2ft03,  is  confirmed  for  this 
rile. 


EFFECTIVE 
October  1, 
direct  final 
ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  ma  y  be  examined  at  the  NRC 
Public  Docu  nent  Room,  located  at  One 
White  Flint  Jorth,  11555  Rockville 
Pike,  Rockvi  le,  MD  20852.  These  same 
docimients  i  lay  also  be  viewed  and 
downloaded  electronically  via  the 
rulemaking '  Veb  site  [http:// 
ruleforum.lh  il.gov).  For  information 
about  the  inl  eractive  rulemaking 
website,  con;act  Ms.  Carol  Gallagher 
(301)  415-51  05;  e-mail  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  M.  Mc  IDausland,  Office  of  Nuclear 
Material  Safoty  and  Safeguards,  U.S. 
Nuclear  Reg  ilatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6219,  6' mail:  jmm2@nrc.gov. 
SUPPLEMENTJ  lRY  INFORMATION:  On  July 
18,  2003  (68  FR  42570),  the  NRC 
published  a  direct  final  rule  amending 
its  regulatioi  is  in  10  CFR  part  72  to 
revise  the  R  VC-MPC  cask  system  listing 
within  the  "  As\.  of  Approved  Spent  Fuel 
Storage  Casl  s"  to  include  Amendment 
No.  3  to  CoC  No.  1025.  This  amendment 
incorporates  changes  in  support  of  the 
Yankee  Nuc  ear  Power  Station  (Yankee 
Rowe)  fuel  I  }ading  campaign  and  makes 
corrections  1  o  the  Connecticut  Yankee 
technical  sp  jcifications.  Specifically, 
the  amendralent  incorporates  fuel 
enrichment  tolerances;  incorporates  fuel 
assemblies  lyith  up  to  20  damaged  fuel 
rods,  recage^  assemblies,  the  Yankee 
Rowe  damaged  fuel  can,  emd  assembly 
weights  up  1 3  432  kilograms  (950   . 


pounds);  revises  the  average  surface 
dose  rate  limits  for  the  concrete  cask; 
incorporates  administrative  changes  in 
the  ASME  Code  Alternatives;  corrects 
the  Connecticut  Yankee  tables  for  fuel 
assembly  limits  and  intact  fuel  assembly 
characteristics;  and  incorporates 
editorial  and  administrative  changes  in 
the  CoC.  In  the  direct  final  rule,  NRC 
stated  that  if  no  significant  adverse 
comments  were  received,  the  direct 
final  rule  would  become  final  on 
October  1,  2003.  The  NRC  did  not 
receive  any  comments  that  warranted 
withdrawal  of  the  direct  final  rule. 
Therefore,  this  rule  will  become 
effective  as  scheduled. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration.  -. 

[FR  Doc.  03-24205  Filed  9-24-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  422 

[Regulation  No.  22] 
PIN  096O-AF05 

Evidence  Requirements  for 
Assignment  of  Social  Security 
Numtiers  (SSNs);  Assignment  of  SSNs 
for  Nonwork  Purposes 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Final  rules. 

SUMMARY:  We  are  revising  our 
enumeration  processes  for  assigning 
Social  Security  Numbers  (SSNs).  By 
changing  evidence  requirements  for 
assignment  of  SSNs  and  by  defining 
"valid  nonwork  reasons,"  the 
opportunity  for  fraud  through  misuse 
and/or  improper  attainment  of  SSNs 
will  be  reduced,  and  the  integrity  of  our 
enumeration  processes  will  be 
enhanced. 

We  are  clarifying  our  rules  regarding 
when  we  will  assign  an  SSN  to  an  alien 
not  under  authority  of  law  permitting 
him  or  her  to  ^york  in  the  U.S.  We  are 
now  defining  a  "valid  nonwork 
purpose"  as  those  instances  when  a 
Federal  statute  or  regulation  requires  an 
alien  to  have  an  SSN  in  order  to  receive 
a  federally-funded  benefit  to  which  the 
alien  has  otherwise  established 
entitlement,  or  when  a  State  or  local  law 
requires  an  alien  who  is  legally  in  the 
U.S.  to  have  an  SSN  in  order  to  receive 
general  public  assistance  benefits  (i.e.,  a 
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public  benefit  that  is  means-tested)  to 
which  the  alien  has  otherwise 
established  entitlement. 

These  rules  also  change  the  age  at 
which  a  mandatory  in-person  interview 
is  required  for  original  applications  for 
an  SSN.  In  addition,  these  rules 
eliminate  the  waiver  of  evidence  of 
identity  for  children  under  age  7  who 
are  applying  for  an  original  SSN  card. 
We  will  now  require  an  in-person 
interview  with  all  individuals  age  12  or 
older  who  are  applying  for  an  original 
SSN,  and  we  will  no  longer  waive  the 
requirement  to  provide  evidence  of 
identity  in  original  applications  for  a 
child  under  age  7.  We  are  clarifying  that 
evidence  of  identity  must  contain 
sufficient  biographical  or  physical 
information  to  identify  the  individual. 
Additionally,  we  are  eliminating 
reference  to  a  pilot  that  we  are  no  longer 
conducting,  pertaining  to  the  processing 
of  replacement  SSN  cards  for  U.S. 
citizens. 

EFFECTIVE  DATE:  The  rule  is  effective 

October  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  La  Veck  or  Karen  Cool,  Social 
Insurance  Specialists,  Office  of  Income 
Security  Programs,  157  RRCC,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401, 
({410)  966-5665,  arthur.laveck@ssa.gov 
or  (410) 966-7094, 

karen.r.cool@ssa.gov)  or  TTY  (410)  966- 
5609.  For  information  on  eligibility  or 
filing  for  benefits,  call  our  national  toll- 
free  numbers,  1-800-772-1213  or  TTY 
1-800-325-0778,  or  visit  oiu  Internet 
Web  site,  Social  Security  Online,  at 
http://www.socialsecurity.gov. 

Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 
http://www.access.gpo.gov/su_docs/ 
aces/ acesl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  (i.e..  Social 
Security  Online)  at  http:// 
www.socialsecurity.gov/regulatipns/. 
SUPPLEMENTARY  INFORMATION: 

Explanation  of  Changes 

Who  Can  Be  Assigned  a  Social  Security 
Number 

We  are  changing  §  422.104  of  our 
regulations  to  define  what  we  consider 
to  be  a  valid  "nonwork  reason"  for 
assigning  an  SSN  to  an  alien  who  does 
not  have  evidence  of  authority 
permitting  him  or  her  to  work.  The  only 
valid  nonwork  reasons  for  assigning  an 
SSN  to  such  an  alien  are: 

•  To  satisfy  a  Federal  statute  or 
regulation  that  requires  the  alien  to  have 
an  SSN  in  order  to  receive  a  federally- 
funded  benefit  (such  as  Temporary 


Assistance  to  Needy  Families)  to  which 
the  alien  has  otherwise  established 
entitlement;  or 

•  To  satisfy  a  State  or  local  law  that 
requires  an  alien  who  is  legally  in  the 
U.S.  to  have  an  SSN  in  order  to  receive 
public  assistance  benefits  (such  as  State- 
funded  General  Assistance)  to  which  the 
alien  has  otherwise  established 
entitlement. 

Thus,  under  this  clarification,  State 
and  local  entities  will  be  permitted  to 
continue  to  require  individuals  to 
disclose  their  already  assigned  SSNs  for 
purposes  of  receiving  benefits  or 
services.  However,  we  will  no  longer 
assign  an  SSN  to  an  alien  for  any 
nonwork  purpose  other  than  to  receive 
Federal,  State  or  local  benefits  as 
described  in  §422.104. 

In-Person  Interview 

We  are  changing  §  422.107  of  our 
regulations  to  require  an  individual  age 
12  or  older  be  present  at  an  in-person 
interview  before  assignment  of  an 
original  SSN.  The  current  threshold  is 
age  18.  As  part  of  this  interview,  we  will 
attempt  to  determine  if  an  SSN  had  been 
previously  assigned  by  asking 
additional  questions  of  the  applicant 
and,  if  a  previously  assigned  SSN 
cannot  be  located,  why  an  SSN  was  not 
obtained  at  an  earlier  time. 

This  measure  offers  necessary 
additional  protection  against  fi-aud 
while  minimizing  the  burden  on  the 
public  because: 

•  At  age  12,  a  child  may  have  photo 
identification,  such  as  a  student 
identification  card,  which  can  be  used 
for  comparison  purposes.  If  photo 
identification  is  not  available,  there 
should  be  other  convincing 
documentary  evidence  of  identity 
available. 

•  Although  the  parent  or  other  adult 
authorized  to  act  on  behalf  of  the  child 
will  be  in  attendance  and  may  be  the 
primary  respondent,  we  believe  that 
requiring  SSN  applicants  age  12  or  older 
to  be  interviewed  in  person  will 
significantly  reduce  opportunities  for 
fraudulent  applications.  We  believe  that 
requiring  the  child  to  appear  in  person 
provides  an  additional  measiu^  of 
security  when  reviewing  the  evidence 
submitted  in  support  of  the  application. 

•  A  12-year  old  may  be  able  to 
provide  answers  to  some  questions 
without  parental  assistance. 

•  Few  individuals  will  be  affected  by 
this  measure  as  it  is  rare  for  a  person  to 
obtain  an  SSN  for  the  first  time  as  late 
as  12  years  of  age. 

Today,  most  children  need  an  SSN 
well  before  age  12.  Section  11111  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  amended  the 


Internal  Revenue  Code  (IRC)  section  32 
(concerning  the  earned  income  credit). 
The  amendment  requires  individuals 
filing  tax  returns  after  December  31, 
1991  to  include  the  taxpayer 
identification  number — usually  the 
SSN — of  each  qualif3dng  child  age  1  or  ' 
older.  The  Uruguay  Round  Agreements 
Act  (Pub.  L.  No.  103-465)  amended  IRC 
section  6109  to  generally  require  that 
individuals  include  the  taxpayer  • 
identification  number  of  each 
dependent  for  whom  an  exemption  is 
claimed,  regardless  of  age,  for  taxable 
years  beginning  after  December  31, 
1994.  Additionally,  SSNs  generally  are 
required  for  the  receipt  of  government 
aid  or  assistance.  Children  who  have  not 
been  claimed  on  tax  returns  or  have  not 
received  any  government  assistance  may 
have  needed  SSNs  for  medical 
insurance  purposes,  savings  accounts  or 
other  financial  instruments,  often 
within  a  short  time  after  birth.  Because 
most  children  generally  will  have  an 
SSN  before  their  first  birthday,  lowering 
the  age  for  a  mandatory  interview  is  in 
accord  with  our  goals  for  fraud 
prevention  because  additional 
interviewing  will  be  done  when  a  child 
does  not  obtain  an  SSN  at  a  very  early 
age. 

Furthermore,  our  available  data 
suggest  that  some  individuals  assigned 
SSNs  prior  to  age  18  have  obtained 
those  SSNs  fraudulently  because  we 
sought  no  additional  development  and 
dociunentation  before  assigning  an  SSN. 
This  issue  is  addressed  in  two  audits  by 
our  Inspector  General,  the  May  28,  1999 
"Management  Advisory  Report:  Using 
Social  Security  Numbers  to  Commit 
Fraud  #A-08-99-42002,  which  can  be 
foimd  at  http://www.socialsecurity.gov/ 
oig/office_of_audit/auditl  999.htm  and 
"Procedures  for  Verifying  Evidentiary 
Documents  Submitted  with  Original 
Social  Seciu-ity  Nvunber  AppUcations" 
which  can  be  accessed  at  http:// 
www.  socialsecurity.gov/oig/ 
ADOBEPDF/A-08-98-4 1 009.pdf. 
Lowering  the  age  at  which  additional 
documentation  is  required  should  limit 
further  occurrences  of  fi^udulently 
obtained  SSNs  for  children.  This  form  of 
SSN  misuse  can  impact  all  levels  of 
government  in  the  form  of  illegal 
employment  and  fraudulent  entitlement 
to  government  benefits  and  services.  In 
addition,  an  SSN  improperly  assigned 
could  be  used  to  defraud  creditors  arid 
other  businesses. 

Although  children  generally  need  an 
SSN  at  an  early  age,  we  rejected  setting 
the  threshold  at  an  age  yoimger  than  12 
because  requiring  the  presence  of 
younger  children  at  in-person 
interviews  would  be  overly  burdensome 
on  the  children  and  unproductive  for 
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SSA,  even  with  the  parent  in 
attendance. 

Evidence  of  Identity 

We  are  changing  §  422.107  of  our 
regulations  to  eliminate  the  provision  to 
waive  the  requirement  for  evidence  of 
identity  for  children  under  age  7  when 
an  original  application  for  an  SSN  is 
filed.  Evidence  of  identity  is  required 
for  all  SSN  applicants,  regardless  of  age. 
Thus,  an  SSN  will  not  be  assigned  to  a 
child  under  age  7  without  all  the 
evidentiary  requirements  being  met. 
Such  evidence  requirements  also  have  a 
direct  correlation  with  the  prevention  of 
fraud.  Through  convincing  documentary 
evidence  of  identity,  the  individual's 
continued  existence  is  established  in 
our  records,  thus  limiting  opportunities 
for  fraud  such  as  identity  theft. 

We  are  clarifying  that  the  identity 
doounent  should  contain  siifficient 
biographical  or  physical  information  to 
identify  the  applicant  {e.g.,  contain  the 
applicant's  name  plus  age,  date  of  birth, 
or  parents'  names  and/or  a  photograph 
or  physical  description).  Identity 
dociunents  containing  biographical  or 
physical  data  can  be  used  for 
comparison  with  data  we  already  have 
or  with  other  documents  the  applicant 
may  submit  in  connection  with  the 
application  for  an  SSN  card.  A  birth 
record  is  not  sufRcient  evidence  to 
establish  identity.  In  a  2000  audit, 
"Procedines  for  Verifying  Evidentiary 
Documents  Submitted  with  Original 
Social  Security  Number  Applications 
(#A-08-98-41009),"  SSA's  Inspector 
General  indicated  that  SSA  assigned 
SSNs  to  individuals  whose  U.S.  birth 
certificates  were  coimterfeit.  Individuals 
typically  posed  as  the. mothers  of 
nonexistent  children  and  presented 
coimterfeit  birth  certificates  as  evidence. 
This  audit  can  be  foimd  at  http:// 
www.socialsecurity.gov/oig/ 
ADOBEPDF/A-08-98-^  1 009.pdf. 
Requiring  an  identity  document  other 
than  a  birth  certificate  will  make  it 
harder  for  fraudulent  applicants  to 
obtain  SSNs  imder  a  fictitious  identity 
because  they  must  obtain  additional 
evidence.  This  requirement  should  not 
imduly  burden  legitimate  applicants 
because  sufficient  proof  of  identity, 
such  as  a  medical  record  or  school 
record,  will  normally  exist,  even  for 
very  yoimg  children. 

The  pilot  project  on  providing 
replacement  SSN  cards  by  telephone, 
which  we  were  conducting  on  the 
issuance  of  duplicate  SSN  cards  for  U.S. 
citizens,  has  been  completed.  Therefore, 
we  are  removing  from  §  422.107(c)  the 
rules  pertaining  to  this  pilot. 


Public  Com]  nents  and  Responses 

On  Marcy  26,  2003,  we  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Re^ster  (68  FR  14563)  that  led 
to  these  fina  1  rules.  We  provided  a  60 
day  commei  it  period.  During  this 
period,  we  i  eceived  over  60  comments 
from  interes  ted  individuals, 
org£uiizatioi  s,  two  States  and  a  foreign 
govemmentl  We  carefully  considered  all 
of  the  conm  ents  we  received  and 
provide  our  responses  to  those 
comments  h  slow.  While  we  have 
condensed,  summarized,  or  paraphrased 
the  commei  ts,  we  have  tried  to  present 
all  views  ad  squately  £uid  to  respond  to 
all  the  relev  mt  issues  raised  by  the 
commenters . 

Valid  Nonw  ork  Reason 

Comment  Several  commenters 
expressed  U  leir  concern  that  the 
elimination  of  the  need  for  a  driver's 
license  as  a  'valid  nonwork  reason"  for 
obtaining  ai  SSN  presents  a  hardship 
for  spouses  )f  employment-authorized 
aliens  and  f(  tr  States  that  rely  on  the 
SSN  as  a  un  que  identifier.  Specifically, 
these  comm  snters  indicated  that, 
because  son  le  States  still  require  an  SSN 
from  all  drii  ers'  license  applicants,  the 
need  for  a  d  -ivers"  license  should 
remain  a  "v  did  nonwork  reason"  for  the 
assignment  Df  an  SSN.  These 
commenters  include  numerous 
members  of  the  general  public  as  well 
as  represent  atives  from  the  State  of 
Illinois,  the  State  of  Pennsylvania,  the 
Govemmen  of  Japan,  the  American 
Immigration  Lawyers  Association,  the 
National  Council  of  La  Raza,  the 
American  C  }uncil  on  International 
Personnel,  1  le  Brazilicm  Immigrant 
Center,  and  three  Japanese  Chambers  of 
Commerce  i  ti  the  U.S.,  and  other  , 
organizatioi  s,  and  counsel  for  the 
plaintiffs  in  Sonali  Iyengar  v.  Jo  Anne  B. 
Bamhart,  C  vil  Action  No.  02-0825 
(ESH)  in  th«  U.S.  District  Court  for  the 
District  of  C  oliunbia. 

Response  We  are  changing  our  policy 
based  on  th  s  guidance  provided  by 
investigativ  s  authorities  that  show  that 
some  non-citizens  assigned  SSNs  for 
nonwork  purposes  misuse  those  SSNs. 
Oin  experience  has  revealed  that  fraud 
and  misuse  regarding  SSNs  for  nonwork 
purposes  has  been  almost  exclusively  in 
relation  to  i  SNs  issued  for  driver 
licensing.  S  )N  misuse  can  impact  all 
levels  of  goi  emment  in  the  form  of 
illegal  employment  in  the  U.S., 
fraudulent  Entitlement  to  Federal  and 
State  benefi  ts  and  services,  and  identity 
theft.  It  ma}  also  help  illegal  aliens,     . 
including  tl  lose  who  are  lawfully 
admitted  bi;  t  overstay  the  period  of  their 


lawful  entry,  to  integrate  into  U.S.  i 
society. 

Moreover,  the  primary  use  of  SSNs  is 
for  SSA  to  track  earnings  over  a 
worker's  lifetime.  As  steward  of  the 
SSN,  one  of  our  chief  concerns  is  to  do 
all  we  can  to  prevent  SSN  fraud  and 
misuse.  This  rule  change  will  help 
prevent  this  type  of  SSN  fraud  and 
misuse,  and  in  doing  so,  help  protect 
the  American  public  by  enhancing 
homeland  security. 

Meanwhile,  we  do  plan  to  continue 
assigning  SSNs  for  entitlement  to 
federally-funded  benefits  (as  required  by 
Federal  statute)  and  to  State  and  local 
public  assistance  programs  for  non- 
citizens  in  lawful  status  in  deference  to 
State  and  local  statutes  requiring  SSNs. 
Our  experience  shows  that  the  SSNs 
assigned  for  these  programs  have  not 
been  misused. 

We  acknowledge  that  our  definition  of 
a  "valid  nonwork  reason"  may  present 
a  challenge  to  some  aliens  without  work 
authorization.  We  have  encouraged 
States  to  develop  an  alternative 
identifier  for  several  years,  and  our 
efforts  have  been  met  with  considerable 
success  as  many  States  that  previously 
required  an  SSN  for  all  drivers'  license 
applicants  no  longer  do.  In  1997,  there 
were  1 7  States  that  required  an  SSN 
from  all  applicants  for  a  driver's  license. 
Currently,  there  are  only  seven  States 
that  have  laws  requiring  an  SSN  for  all 
drivers'  license  applicants.  Furthermore, 
foin  of  those  States  were  previously  able 
to  implement  systems  of  alternative 
identification  during  the  period  of 
March  1,  2002  through  December  6, 
2002  when  SSA  was  not  assigning  SSNs 
for  driver's  license  purposes. 
Additionally,  we  have,  with  the 
assistance  of  the  American  Association 
of  Motor  Vehicle  Administrators  and  the 
support  of  the  U.S.  Department  of 
Transportation,  combined  efforts  to 
assist  States  that  require  SSNs  for  driver 
licensing  and  motor  vehicle  registration 
purposes  to  develop  alternative 
identifier  systems  to  accommodate 
individucds  not  authorized  to  work  in 
the  U.S.  As  issuing  drivers'  licenses  is 
a  State  function,  we  continue  to  urge 
those  few  remaining  States  that  require 
an  SSN  from  all  drivers'  license 
applicants  to  develop  an  alternative 
identifier  for  those  individuals  affected 
by  this  rule  change. 

Finedly,  we  believe  that  while  section 
466(a)(13)  of  the  Social  Security  Act.  42 
U.S.C.  666(a)(13)  concerning  the 
recording  of  SSNs  on  driver's  licenses 
and  other  docimients,  does  require  that 
States  have  procedures  which  require 
recording  an  individual's  SSN  that  he  or 
she  may  have,  this  section  of  the  Act 
does  not  require  that  an  individual  be 
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issued  an  SSN  if  the  person  is  not 
otherwise  eligible  for  one  as  a  condition 
of  receiving  a  license.  This 
interpretation  of  42  U.S.C.  666(a)(13)  is 
also  held  by  the  Department  of  Health 
and  Human  Services,  Office  of  Child 
Support  Enforcement  (OCSE),  which 
enforces  this  statutory  provision.  See 
the  memorandum  from  the 
Commissioner  of  OCSE,  dated  July  14, 
1999  at  http://www.acf.dhhs.gov/ 
programs/cse/pol/piq-9905.htm. 

Comment:  Numerous  commenters 
expressed  their  concerns  that  aliens 
without  work  authorization  often  have 
difficulties  obtaining  goods  or  services 
without  an  SSN.  Specific  concerns 
mentioned  by  commenters  include 
difficulty  in  obtaining  cell  phones, 
credit  cards,  mortgages,  bank  accounts, 
marriage  and  professional  licenses, 
various  forms  of  insurance,  admission  to 
academic  insti-  itions  and  financial  aid 
for  student  loans. 

Response:  None  of  the  concerns  raised 
by  these  commenters  are  affected  by  this 
rule  change,  as  none  of  these  examples 
previously  represented  a  "valid 
nonwork  reason"  for  obtaining  an  SSN. 

We  imderstand  that  some  States  and 
private  entities  sometimes  request  or 
require  an  SSN  for  the  various  services 
mentioned  by  the  commenters. 
However,  as  described  in  our  response 
to  the  previous  set  of  comments  above, 
the  primary'  use  of  SSNs  is  for  SSA  to 
track  earnings  over  a  worker's  lifetime. 

In-Person  Interview 

Comment:  One  individual  commented 
that  age  12  is  too  young  for  a  child  to 
appear  for  a  personed  interview.  The 
commenter  indicated  that  the  Bureau  of 
Citizenship  and  Immigration  Services 
does  not  require  children  under  age  14 
tabe  fingerprinted.  In  addition,  the 
Legal  Aid  Foundation  of  Los  Angeles 
said  that  the  proposal  to  require  minors 
age  12  and  up  to  appear  for  an  in-person 
interview  was  inappropriate  because  a 
minor  was  unlikely  to  have  personal 
^  knowledge  as  to  why  an  SSN  was  not 
issued  earlier  or  to  otherwise  properly 
represent  themselves  in  an  interview 
setting.  Additionally  the  Legal  Aid 
Foundation  of  Los  Angeles  indicated 
that  not  all  children  had  photo 
identification  or  other  documents  that 
could  be  used  as  evidence  of  identity. 

Response:  We  are  lowering  the 
mandatory  interview  age  because  our 
data  suggest  that  some  SSNs  assigned 
prior  to  age  18  are  at  higher  risk  for 
ft-aud.  By  establishing  the  need  for 
additional  development  and 
documentation  at  an  earlier  age,  we  will 
eliminate  this  opportunity  for  fraud. 
SSN  fraud  can  impact  all  levels  of 
government  in  the  form  of  illegal 


employment  and  fraudulent  entitlement 
to  government  benefits  and  services.  In 
addition,  an  SSN  improperly  assigned 
could  be  used  to  defraud  creditors  and 
other  businesses. 

We  believe  that  the  proposed  age  12 
threshold  for  in-person  interviews 
provides  a  balance  between  allowing  us 
to  screen  effectively  for  a  prior  SSN 
without  being  overly  bm-densome  on  the 
children  or  their  parents.  In  setting  the 
age  12  threshold,  we  considered  that  it 
was  fare  for  individuals  to  obtain  an 
SSN  for  the  first  time  as  late  as  12  years 
of  age  because  children  must  have  SSNs 
to  be  shown  as  dependents  on  Federal 
Income  Tax  Returns  and  to  receive  most 
Federal  and  State  benefits.  However,  we 
rejected  setting  the  threshold  at  a 
younger  age  because  we  felt  that 
requiring  the  presence  of  younger 
children  at  in-person  interviews  would 
have  been  overly  burdensome  on  the 
children  and  unproductive  for  SSA, 
even  with  the  parent  in  attendance. 
Furthermore,  while  the  commenter 
states  that  a  child  would  not  have  the 
knowledge  to  answer  these  questions, 
we  anticipate  that  these  interviews  will 
be  conducted  with  the  parent/ 
authorized  representative  and  the  child. 

We  acknowledge  that  children  are  not 
required  to  appear  in  person  when 
applying  for  a  U.S.  passport  when  they 
are  under  age  14.  However,  a  U.S. 
passport  is  generedly  not  required  to 
function  in  U.S.  society,  while  an  SSN 
is  generally  needed  shortly  after  birth  to 
be  listed  as  a  dependent  on  a  Federal 
Income  Tax  Return  or  to  obtain  general 
public  assistance  benefits.  Therefore,  we 
believe  that  it  is  appropriate  to  require 
additional  screening  when  a  12-year-oId 
has  not  obtained  an  SSN  previously. 

Relative  to  evidence  of  identity,  we 
agree  that  not  all  children  will  have 
photo  identification.  We  do  not  require 
that  individuals  provide  photo 
identification  to  obtain  an  SSN.  Verj' 
young  children  may  have  clinic  or 
hospital  records,  church  or  daycare 
records  or  records  from  a  social  services 
organization  which  can  be  used  to 
establish  identity.  Furthermore,  parents 
are  offered  the  opportunity  to  apply  for 
the  SSN  during  the  birth  registration 
process  at  the  hospital  or  with  the  raid- 
wife.  In  this  sceneirio,  the  parent  does 
not  have  to  do  or  provide  anything  other 
than  his  or  her  acceptance  for  an  SSN 
to  be  assigned. 

Other  Comments 

In  response  to  one  comment 
suggesting  that  our  proposed  language 
in  §422.104{a){3)(i)  and  (ii)  lacked 
specificity,  we  added  the  word 
"otherwise"  prior  to  the  phrase 
"established  entitlement."  This  change 


clarifies  that  the  alien  requires  an  SSN 
to  fully  establish  entitlement  and  that 
merely  meeting  the  other  established 
criteria  is  not  sufficient  to  receive  the 
benefit.  Additionally,  we  rewrote  some 
of  the  language  in  §  422.104(a)(3)  to 
improve  clarity  but  did  not  change  the 
substance.  We  also  added  the  phrase 
"such  as"  prior  to  "NOT  VALID  FOR 
EMPLOYMENT"  in  §422.1p4(a)(3)(b)  to 
allow  for  future  changes  in  the  precise 
language  of  the  legend.  We  also  changed 
the  name  "Immigration  and 
Natm^lization  Service"  to  "Department 
of  Homeland  Security"  to  reflect  the 
new  organization  that  administers 
immigration  matters.  Finally,  we  added 
information  throughout  the  preamble  to 
more  fully  explain  our  proposed  rule 
changes. 

Changes  in  the  Final  Rules 

Other  than  the  changes  described 
under  "Other  Comments"  above  we 
have  made  no  changes  from  the 
proposed  rules. 

Regulatory  Procedures 

Executive  Order  12866,  as  Amended  bv 


Executive  Order  13258 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  these  rules  in 
accordance  with  Executive  Order  12866 
as  amended.  We  have  also  determined 
that  these  rales  meet  the  plain  language 
requirement  of  Executive  Order  12866^ 

Regulatory  Flexibility  Act 

We  certify  that  these  rules  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  would  affect  only 
individuals.  Thus,  a  regulatorv 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required.    . 

Federalism 

We  have  reviewed  these  regulations 
under  the  threshold  criteria  of  Executive 
Order  13132  and  have  determined  that 
they  would  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  noted 
above,  we  will  continue  assigning  SSNs 
for  State  general  assistance  benefit- 
■  related  purposes.  The  impact  is  limited 
to  those  States  that  have  not  developed 
an  alternative  system  for  identifying 
individuals  who  are  seeking  drivers' 
licenses  and  are  not  eligible  for  SSNs. 

Paperwork  Reduction  Act 

These  rules  contain  reporting 
requirements  in  §422.107.  We  have 
been  collecting  this  information  under 
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Office  of  Management  and  Budget 
(OM6)  Number  0960-0066,  using  Form 
SS-5  (Application  for  SSN  Card)  and 
from  State  Bureaus  of  Vital  Statistics 
(BVS)  through  the  enumeration  at  birth 
process.  However,  the  changed 
reporting  requirements  in  §422.107, 
described  above,  and  the  revised  form 
will  require  clearance  from  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
An  Information  Collection  Request  has 
been  submitted  to  OMB  for  clearance. 

We  solicited  comments  on:  The 
burden  estimate;  the  need  for  the 
information;  its  practical  utility;  ways  to 
enhance  its  quality,  utility  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  96.004,  Social 
Security-Survivors  Insurance;  and  96.006, 
Supplemental  Security  Income) 

List  of  Subjects  in  20  CFR  Part  422 

Administrative  practice  and 
procedure,  Blind,  Disability  benefits. 
Old-age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  security. 

Dated:  June  19,  2003.  . 
|o  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

■  For  the  reasons  set  out  in  the  preamble, 
we  are  amending  part  422,  subpart  B, 
chapter  III  of  title  20,  Code  of  Federal 
Regulations  as  follows: 

PART  422— ORGANIZATION  AND 
PROCEDURES 

Subpart  B — [Amended] 

■  1.  The  authority  citation  for  subpart  B 
of  part  422  continues  to  read  as  fallows: 

Authority:  Sees.  205.  232.  702(a)(5).  1131, 
and  1 143  of  the  Social  Security  Act  (42 
U.S.C.  405,  432.  902(a)(5).  1320b-l,  and 
1320b-13). 
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■  3.  Section|422 

revising 

follows: 


.107  is  amended  by 
parttgraphs  (a)  and  (c)  to  read  as 


§422.107    Eiidence  requirements. 

(a)  Genen  I.  An  applicant  for  an 
original  soc  al  security  number  card 
must  submi  documentary  evidence  that 
the  Commis  sioner  of  Social  Security 
regards  as  c  mvincing  evidence  of  age, 
U.S.  citizen  bip  or  alien  status,  and  true 
identity.  An  applicant  for  a  duplicate  or 
corrected  sc  cial  security  number  card 


must  submi 


convincing  documentary 


2.  Revise  §  422.104  to  read  as  follows:        required  to 


evidence  of  identity  and  may  also  be 


iubmit  convincing 


§  422.104    Who  can  be  assigned  a  social 
security  number. 

(a)  Persons  eligible  for  SSN 
assignment.  We  can  assign  you  a  social 
security  number  if  you  meet  the 
evidence  requirements  in  §422.107  and 
you  are: 

(1)  A  United  States  citizen;  or 

(2)  An  alien  lawfully  admitted  to  the 
United  States  for  permanent  residence 
or  under  other  authority  of  law 
permitting  you  to  work  in  the  United 
States  (§422.105  describes  how  we 
determine  if  a  nonimmigrant  alien  is 


documental  y  evidence  of  age  and  U.S. 
citizenship  )r  alien  status.  An  applicant 
for  an  origir  al,  duplicate,  or  corrected 
social  secur  ty  number  card  is  also 
required  to  j  ;ubmit  evidence  to  assist  us 
in  determin  ng  the  existence  and 
identity  of  a  ny  previously  assigned 
number(s). ,  ^  social  security  number 
will  not  be  i  ssigned,  or  an  original, 
duplicate,  o  r  corrected  card  issued, 
unless  all  tl  e  evidence  requirements  are 
met.  An  in-  lerson  interview  is  required 
of  an  applic^t  who  is  age  12  or  older 
applying  fo^  an  original  social  security 
number  excfept  for  an  alien  who  requests 


a  social  security  nimiber  as  part  of  the 
immigration  process  as  described  in 
§  422.103(b)(3).  An  in-person  interview 
may  also  be  required  of  other 
applicants.  All  documents  submitted  as 
evidence  must  be  originals  or  copies  of 
the  original  documents  certified  by  the 
custodians  of  the  original  records  and 
are  subject  to  verification^. 
***** 

(c)  Evidence  of  identity.  An  applicant 
for  an  original  social  security  number  or 
a  duplicate  or  corrected  social  security 
number  card  is  required  to  submit 
convincing  documentary  evidence  of 
identity.  Documentary  evidence  of 
identity  may  consist  of  a  driver's 
license,  identity  card,  school  record, 
medical  record,  marriage  record, 
passport.  Department  of  Homeland 
Secturity  document,  or  other  similar 
document  serving  to  identify  the 
individual.  The  dociunent  must  contain 
sufficient  information  to  identify  the 
applicant,  including  the  applicant's 
name  and  (1)  the  applicant's  age,  date  of 
birth,  or  parents'  names;  and/or  (2)  a 
photograph  or  physical  description  of 
the  individual.  A  birth  record  is  not 
sufficient  evidence  to  establish  identity 
for  these  purposes. 
***** 

[FR  Doc.  03-24221  Filed  9-24-03:  8:45  am] 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Ivermectin  and  Praziquantel  Paste 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. . 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Virbac  AH, 
Inc.  The  NADA  provides  for  use  of  an 
ivermectin  and  praziquantel  oral  paste 
for  the  treatment  and  control  of  various 
species  of  internal  parasites  in  horses. 

DATES:  This  rule  is  effective  September 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-llO),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7543,  e- 
mail:  mberson@cvm.fda.gov. 
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SUPPLEMENTARY  INFORMATION:  Virbac 
AH,  Inc..  3200  Meacham  Blvd.,  Ft. 
Worth.  TX  76137.  filed  NADA  141-215 
for  use  of  EQUIMAX  (ivermectin  1.87%/ 
praziquantel  14.03%)  Paste  in  horses  for 
the  treatment  and  control  of  various 
species  of  internal  parasites.  The  NADA 
is  approved  as  of  July  11.  2003,  and  the 
regulations  in  21  CFR  520.1198  are 
amended  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512{c)t2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  July  11, 
2003. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  520.1198  is  revised  to  read 
as  follows: 

§  520.1 1 98    Ivermectin  and  praziquantel 
paste. 

(a)  Specifications.  Each  milligram 
(mg)  of  paste  contains: 

(1)  0.0155  mg  (1.55  percent) 
ivermectin  and  0.0775  mg  (7.75  percent) 
praziquantel. 


(2)  0.0187  mg  (1.87  percent) 
ivermectin  and  0.1403  mg  (14.03 
percent)  praziquantel. 

(b)  Sponsors.  See  sponsors  in 

§  510.600(c)  of  this  chapter  for  uses  as 
in  paragraph  (d)  of  this  section. — (1)  No. 
050604  for  use  of  product  described  in 
paragraph  (a)(1)  of  this  section  as  in 
paragraphs  (d)(l)(i),  (d)(2)(i)  and  (d)(3) 
of  this  section. 

(2)  No.  051311  for  use  of  product 
described  in  paragraph  (a)(2)  of  this 
section  as  in  paragraphs  (d)(l)(ii), 
(d)(2)(ii),  and  (d)(3)  of  this  section. 

(c)  Special  considerations.  See 
§  500.25  of  this  chapter. 

(d)  Conditions  of  use  in  horses — (1) 
Amount — (i)  200  micrograms  (meg)  per 
kilogram  (/kg)  ivermectin  (91  meg  per 
pound  (/lb))  and  1  mg/kg  praziquantel 
(454  mcg/lb)  body  weight. 

(ii)  200  mcg/kg  ivermectin  (91  mcg/lb) 
and  1.5  mg/kg  praziquantel  (681  mcg/lb) 
body  weight. 

(2)  Indications  for  use.  For  treatment 
and  control  of: 

(i)  Tapeworms  [Anoplocephala 
perfoliata);  large  strongyles  (adults) 
[Strongylus  vulgaris  (also  early  forms  in 
blood  vessels),  S.  edentatus  (also  tissue 
stages).  S.  equinus;  Triodontophorus 
spp..  including  T.  brevicauda  and  T. 
serratus;  and  Craterostomum 
acuticaudatum);  small  strongyles 
including  those  resistant  to  some 
benzimidazole  class  compounds  (adults 
and  fourth-stage  larvae)  [Coronocyclus 
spp.,  including  C.  coronatus,  C. 
labiatus,  and  C.  labratus; 
Cyathostomum  spp.,  including  C. 
catinatum  and  C.  pateratum; 
Cylicocyclus  spp.,  including  C.  insigne, 
C.  leptostomum,  C.  nassatus,  and  C. 
brevicapsulatus;  Cylicodontophorus 
spp.;  Cylicostephanus  spp.,  including  C. 
calicatus,  C.  goldi,  C.  longibursatus,  and 
C.  minutus;  and  Petrovinema 
poculatum);  pinworms  (adults  and 
fourth-stage  larvae)  [Oxyuris  equi); 
ascarids  (adults  and  third-  and  fourth- 
stage  larvae)  [Parascaris  equorum); 
hairworms  (adults)  [Trichostrongylus 
axei);  large-mouth  stomach  worms 
(adults)  [Habfbnema  muscae);  bots  (oral 
and  gastric  stages)  [Gasterophilus  spp., 
including  G.  intestinalis  and  G.  nasalis); 
lungworms  (adults  and  fourth-stage 
larvae)  {Dictyocaulus  arnfieldi); 
intestinal  threadworms  (adults) 
[Strongyloides  westeri);  summer  sores 
caused  by  Habronema  and  Draschia 
spp.  cutaneous  third-stage  larvae;  and 
dermatitis  caused  by  neck  threadworm 
microfilariae,  Onchocerca  sp. 

(ii)  Tapeworms  [Anoplocephala 
perfoliata);  large  strongyles  (adults) 
[Strongylus  vulgaris  (also  early  forms  in 
blood  vessels),  S.  edentatus  (also  tissue 
stages).  S.  equinus,  Triodontophorus 
spp.);  small  strongyles  including  those 


resistant  to  some  benzimidazole-class 
compounds  (adults  and  fourth-stage 
larvae)  [Cyathostomum  spp.. 
Cylicocyclus  spp.,  Cylicostephanus  spp.. 
Cylicodontophorus  spp.);  pinworms 
(adults  and  fourth-stage  larvae)  [Oxyuris 
equi);  ascarids  (aduhs  and  third-  and 
fourth-stage  larvae)  [Parascaris 
equorum);  hairworms  (adults) 
( Trichostrongylus  nxei) ;  large-mouth 
stomach  worms  (aduhs)  [Habronema 
muscae);  bots  (oral  and  gastric  stages) 
[Gasterophilus  spp.);  lungworms  (adults 
and  fourth-stage  larvae)  [Dictyocaulus 
arnfieldi);  intestinal  threadworms 
(adults)  [Strongyloides  westeri);  siunmer 
sores  caused  by  Habronema  and 
Draschia  spp.  cutaneous  third-stage 
larvae;  and  dermatitis  caused  by  neck 
threadworm  microfilariae,  Onchocerca 
sp. 

(3*)  Limitations.  For  oral  use  only.  Do 
not  use  in  horses  for  food  purposes. 

Dated:  September  8,  2003. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-23995  Filed  9-24-03;  8:45  am) 
BILUNG  CODE  416(M>1-S 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  1  ' 

RIN  1506-AA62 

Rnancial  Crimes  Enforcement 
Network;  Freedom  of  Information  Act, 
Privacy  Act  of  1974;  Implementation 

agency:  Department  of  the  Treasury. 
action:  Final  Rule. 

SUMMARY:  This  document  amends  the 
Department  of  the  Treasury's 
regulations  on  the  disclosure  of  records 
under  the  Freedom  of  Information"  Act 
(FOIA)  and  its  regulations  concerning 
the  Privacy  Act  of  1974  (Privacy  Act),  by 
creating  new  appendices  to  this  subpart 
setting  forth  the  administrative 
procedures  by  which  the  Financial 
Crimes  Enforcement  Network 
("FinCEN")  will  process  requests  for 
records  made  under  the  FOIA,  and 
setting  forth  the  administrative 
procedures  by  which  FinCEN  will 
implement  the  Privacy  Act. 
EFFECTIVE  DATE:  September  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Schuetz,  Attorney-Advisor, 
Office  of  Chief  Counsel,  FinCEN,  at 
(703) 905-3590. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
October  26,  2001,  the  date  of  enactment 
of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
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Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001.  Pub.  L.  107-56, 
FinCEN  was  a  Departmental  Office  of 
the  Department  of  the  Treasury.  As  a 
result,  FinCEN's  FOIA  procedures  were 
incorporated  under  Appendix  A  to  31 
CFR  part  1,  subpart  A,  and  its  Privacy 
Act  procedures  were  incorporated  under 
Appendix  A  to  31  CFR  part  1.  subpart 
C.  However,  section  361  of  the  USA 
Patriot  Act  created  a  new  Section  310  in 
Subchapter  I  of, chapter  3  of  Title  31, 
United  States  Code,  making  FinCEN  a 
'Treasury  Bureau.  See  Treasury  Order 
180-01.  dated  September  26,  2002.  The 
FOLA  and  Privacy  Act  procedures  of 
bureaus  of  the  Department  of  the 
Treasiuy  are  set  out  separately  from  the 
procedures  of  Treasury's  Departmental 
Offices  in  the  Appendices  to  subparts  A 
and  C  of  31  CFR  part  1.  Therefore,  this 
document  amends  31  CFR  part  1  in 
order  to  reflect  FinCEN's  new  status  as 
a  Treasury  Bureau. 

In  addition  to  several  conforming 
changes,  this  document  creates  two  new 
appendices.  Appendix  M,  setting  forth 
FinCEN's  FOIA  procedures,  is  added  to 
31  CFR  part  1,  subpart  A.  Appendix  N, 
setting  forth  FinCEN's  Privacy  Act 
procedures,  is  added  to  31  CFR  part  1, 
subpart  C.  The  new  appendices  do  not 
substantively  amend  the  procedures 
relating  to  the  way  in  which  FinCEN 
ciurently  handles  FOIA  and  PA 
obligations  as  a  Treasury  Departmental 
Office.  However,  the  addresses,  names 
and  titles  of  deciding  officials  have  been 
amended  to  reflect  FinCEN  information. 

FinCEN's  three  Privacy  Act  systems  of 
records,  previously  named  "DO  .200 — 
FinCEN  Database."  "DO  .212— 
Suspicious  Activity  Reporting  System," 
and  "DO  .213^Bank  Secrecy  Act 
Reports  System."  have  been  re- 
numbered in  order  to  properly  identify 
the  systems.  This  document  removes 
these  systems  of  records  from  the  table 
found  at  31  CFR  1.36(c)(ll.  and  creates 
a  new  table  at  new  section  (c)(xii)  under 
the  heading  "Financial  Crimes 
Enforcement  Network."  In  the  new 
table,  these  re-numbered  systems  of 
records  now  read:  "FinCEN  .001 — 
FinCEN  Database,"  "FinCEN  .002— 
Suspicious  Activity  Reporting  System," 
and  "FinCEN  .003— Bank  Secrecy  Act 
Reports  System."  The  contents  of  these 
systems  of  records  remain  unchanged. 

For  the  same  reasons  described  above, 
in  the  table  following  paragraph  (e)  of 
31  CFR  1.36,  is  being  amended  by 
removing  "Departmental  Offices"  as  the 
table  heading  and  substituting 
"Financial  Crimes  Enforcement 
Network''  and  the  system  number  has 
been  changed  to  "FinCEN  .001." 
Finally,  this  document  removes  the 


listing  of  FinCEN's  Privacy  Act  systems 
of  records  from  the  table  appearing  at  31 
CFR  1.36(g  (i)  and  creates  a  new  table, 
containing  the  re-numbered  systems  of 
records,  at  lew  section  (g)(xiii)  under 
the  heading  "Financial  Crimes 
Enforcement  Network."  The  Privacy  Act 
exemptioni  previously  claimed  with 
respect  to  t  le  FinCEN  systems  of 
records  coi  tinue  to  be  claimed.  The 
exemption  pertaining  to  FinCEN.OOl — 
FinCEN  DataBase,  FinCEN  .002— 
Suspicious  Activity  Reporting  System 
(SARS),  an  1  FinCEN  .003— Bank 
Secrecy  Ac :  Reports  were  last  published 
on  Noveml  er  21,  2000,  beginning  at  65 
FR  69865. 

These  re]  ulations  are  being  published 
as  a  final  n  le  because  the  amendments 
do  not  imp  jse  any  requirements  on  any 
member  of  the  public.  These 
amendmen  s  are  the  most  efficient 
means  for  t  le  Treasury  Department  to 
implement  its  internal  requirements  for 
complying  with  the  FOIA  and  the 
Privacy  Ac  .  Accordingly,  pursuant  to  5 
U.S.C.  553(  3)(B)  and  (d)(3),  the 
Departmen  of  the  Treasury  finds  good 
cause  that  |  trior  notice  and  other  public 
procedure  vith  respect  to  this  rule  are 
impractical  ile  and  unnecessary  and 
finds  good  :ause  for  making  this  rule 
effective  oi  the  date  of  publication  in 
the  Federa  Register. 

In 
12866,  it 
final  rule  i< 
action  '  anc 
a  Regulator  y 

The 
substantial 
the  relati 
Governmedt 
distributioii 
responsibil  t 
levels  of 
determinec 
have  federal 
Executive 


accorc  ance 


hi  s 


or  ship 


Freedom 

■  Part  1  of 
Regulationi 


with  Executive  Order 
been  determined  that  this 
not  a  "significant  regulatory 
,  therefore,  does  not  require 
Impact  Analysis. 

regulation  will  not  have  a 

direct  effect  on  the  States,  on 
between  the  national 
and  the  States,  or  on  the 
of  power  and 
ies  among  the  various 
government.  Therefore,  it  is 
that  this  final  rule  does  not 
ism  implications  under 
(l)rder  13132. 

Because  :  lo  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regu  atory  Flexibility  Act  (5 
U.S.C.  601  H  seq.)  do  not  apply. 

In  accorc  ance  with  the  provisions  of 
the  Paperw  ark  Reduction  Act  of  1995 
(44  U.S.C.  ;  501  et  seq.).  the  Department 
of  the  Treai  ury  has  determined  that  this 
final  rule  w  ill  not  impose  new 

rdkeep  ng,  application,  reporting,  or 
types  of  information  collection 


reco: 

other 

requiremerft 

List  of  Sub  ects  in  31  CFR  Part  1 


of  Information;  Privacy. 

itle  31  of  the  Code  of  Federal 
is  amended  as  follows: 


PART  1— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows:  - 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  is  issued  under  5  U.S.C.  552, 
as  amended.  Subpart  C  also  is  issued  under 
5  U.S.C.  552a. 

Subpart  A— Freedom  of  Information 
Act 

■  2.  Section  1.1  is  amended  by  revising 
paragraphs  (a)(l)(i)(k)  and  (a)(2)  and  by 
adding  paragraph  (a)(l){xiii)  to  read  as 
follows: 

§1.1    General. 

(a)  *  *  * 

(1}*  *  * 

(i)*  *  * 

(k)  The  General  Counsel  and  all 
offices  reporting  to  such  official, 
including  immediate  staff;  except  legal 
counsel  to  the  components  listed  in 
paragraphs  (a)(l)(i)(L),  and  (a)(l)(i)(S), 
and  (a)(l)(ii)  through  (xiii)  of  this 
section; 
***** 

(xiii)  The  Financial  Crimes 
Enforcement  Network. 
•     (2)  For  purposes  of  this  subpart,  the 
office  of  the  l6gal  counsel  for  the 
components  listed  in  paragraphs 
(a)(l)(ii)  through  (xiii)  of  this  section  are 
to  be  considered  a  part  of  their 
respective  biureaus.  Any  office  which  is 
now  in  existence  or  may  hereafter  be 
established,  which  is  not  specifically 
listed  or  known  to  be  a  component  of 
any  of  those  listed  in  paragraphs  (a){l)(i) 
through  (xiii)  of  this  section,  shall  be 
deemed  a  part  of  the  Departmental 
Offices  for  the  purpose  of  making 
requests  for  records  under  this  subpart. 
*        *        *        *        * 

■  3.  Subpart  A  of31  CFR  part  lis 
amended  by  adding  Appendix  M: 

Appendix  M — Financial  Crimes 
Enforcement  Network 

1.  In  general.  This  appendix  applies  to  the 
Financial  Crimes  Enforcement  Network  '• 
(FinCEN). 

2.  Public  Reading  Room.  FinCEN  will 
provide  a  room  on  an  ad  hoc  basis  when 
necessary.  Contact  Office  of  Regulatory 
Programs,  FinCEN,  (202)  354-6400. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of 
FinCEN  will  be  made  by  the  Freedom  of 
Information  Act/Privacy  Act  Officer,  FinCEN. 
Requests  for  records  may  be  mailed  to: 
Freedom  of  Information  Act/Privacy  Act 
Request,  Financial  Crimes  Enforcement 
Network.  Post  Office  Box  39.  Vienna,  VA 
22183. 

4.  Administrative  appeal  of  initial 
determinations  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
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respect  to  the  records ioEiPinCEN  will  be 
made  by  the  Director  of  FinCEN  or  the 
delegate  of  the  Director.  Appeals  should  be 
mailed  to:  Freedom  of  Information  Appeal, 
Post  Office  Box  39,  Vienna,  VA  22183. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Chief  Counsel  of 
FinCEN  and  shall  be  delivered  to:  Chief 
Counsel,  Financial  Crimes  Enforcement 
Network,  Post  Office  Box  39,  Vienna,  VA 
22183. 


Subpart  C— Privacy  Act 

■  4.  Section  1.20  is  amended  as  follows: 

■  a.  Paragraph  {a)(ll)  is  revised. 

■  b.  Paragraph  (m)  is  amended  by 
removing  the  words  "The  Office  of  Thrift 
Supervision"  and  adding  in  their  place 
"The  Financial  Crimes  Enforcement 
Network." 

■  c.  The  first  sentence  of  the 
undesignated  paragraph  is  revised. 

The  revisions  to  §  1.20  read  as 
follows: 

§  1 .20    Purpose  and  scope  of  regulations. 

***** 

(a)  *  *  * 

(11)  The  General  Counsel  and  all 
offices  reporting  to  such  official, 
including  immediate  staff;  except  legal 
counsel  to  the  components  listed  in 
paragraphs  (aj(17)  and  (b)  through  (m)  of 
this  section: 
***** 

For  piuposes  of  this  subpart,  the 
office  of  the  legal  counsel  for  the 
components  listed  in  paragraphs  (b),  (c), 
(d),  (e),  (f).  (g),  (h),  (i),  (j),  (k),  (1),  and 
(m)  of  this  section  are  to  be  considered 
a  part  of  such  components.  *  *  * 

■  7.  Section  1.36  is  amended  as  follows: 

■  a.  Paragraph  (c)(l)(i)  is  amended  by 
remtoving  "DO  .200— FinCEN  Database; 
DO  .212 — Suspicious  Activity  Reporting 
System  (SARS),  and  DO.  213— Bank 
Secrecy  Act  Reports  System"  from  the 
table. 

■  b.  Paragraph  (c)(l)(xiii)  is  added. 

■  c.  Paragraph  (c)(2)  is  revised. 

■  d.  Paragraph  (e)(1)  is  amended  by 
removing  "Departmental  Offices"  fi-om 
the  table  heading  and  adding  in  its  place 
"Financial  Crimes  Enforcement 
Network."  Paragraph  (e)(1)  is  further 
amended  by  removing  the  entry  "DO 
.200"  and  adding  in  its  place  "FinCEN 
.001"  to  the  table. 

■  e.  Paragraph  (g)(l)(i)  is  amended  by 
removing  "DO  .200-FinCEN  Database; 
DO  .212 — Suspicious  Activity  Reporting 
System  (SARS),  and  DO.  213— Bank 
Secrecy  Act  Reports  System"  from  the 
table. 

■  f.  Paragraph  (g)(l)(xiii)  is  added. 

■  R.  Paragraph  (g)(2)is  revised. 

■  n.  Paragraph  (m)(l)(xiii)  is  added. 

■  i.  Paragraph  (m)(2)  is  revised. 
The  amendments  to  §  1.36  read  as 

follows: 


§  1 .36    Systems  exempt  in  whole  or  in  part 
from  provisions  of  5  U.S.C.  S22a  and  ttiis 
part. 

*         *         *         *    .    » 

(c)  *  *  * 
(1)  *  *  * 

(xiii)  Financial  Crimes  Enforcement 
Network: 


Number 


FinCEN  .001 
FinCEN  .002 

FinCEN  .003 


Name  of  System 


FinCEN  DataBase. 
Suspicious  Activity  Reporting 

System. 
Bank  Secrecy  Act  Reports 

System. 


(2)  The  Department  hereby  exempts 
the  systems  of  records  listed  in 
paragraphs  {c)(l)(i)  through  (xiii)  of  this 
section  from  the  following  provisions  of 
5  U.S.C.  552a,  pursuant  to  5  U.S.C. 
552a(j)(2):  5  U.S.C.  552a(c)(3)  and  (4).  5 
U.S.C.  552a(d)(l),  (2).  (3),  (4),  5  U.S.C. 
552a(e)(l),  (2)  and  (3),  5  U.S.C. 
552a(e)(4)(G),  (H).  and  (I).  5  U.S.C. 
552a(e)(5)  and  (8),  5  U.S.C.  552a(f).  and 
5  U.S.C.  552a(g). 
*        *        *        *        • 

(g)*  *  * 
(D*  *  * 

(xiii)  Financial  Crimes  Enforcement 
Network: 


Number 


FinCEN  .001 
FinCEN  .002 

FinCEN  .003 


Name  of  System 


FinCEN  Database. 
Suspicious  Activity  Reporting 

System. 
Bank  Secrecy  Act  Reports 

System. 


(2)  The  Department  hereby  exempts 
the  systems  of  records  listed  in 
paragraphs  (g)(l)(i)  through  (xiii)  of  this 
section  from  the  following  provisions  of 
5  U.S.C.  552a.  pursuant  to  5  U.S.C. 
552a(k)(2):  5  U.S.C.  552a(c)(3),  5  U.S.C. 
552a(d)(l),  (2).  (3).  (4).  5  U.S.C. 
552a(e)(l),  5  U.S.C.  552a(e)(4)(G),  (H). 
and  (I),  and  5  U.S.C.  552a(f). 
***** 

(m)  *  *  * 

(1)  *   *   * 

(xiii)  Financial  Crimes  Enforcement 
Network: 

(2)  The  Department  hereby  exempts 
the  systems  of  records  listed  in 
paragraph  (m)(l)(i)  through  (xiii)  of  this 
section  from  the  following  provisions  of 
5  U.S.C.  552a,  pursuant  to  5  U.S.C. 
'552a(k)(5):  5  U.S.C.  552a(c)(3),  5  U.S.C. 
552a(d)(l),  (2),  (3),  and  (4).  5  U.S.C. 
552a(e)(l).  5  U.S.C.  552a(e)(4)(G),  (H). 
and  (I),  and  5  U.S.C.  552a(f). 
***** 

■  7a.  Subpart  C  of  31  CFR  part  1  is 
amended  by  adding  Appendix  N: 


Appendix  N — ^Financial  Crimes 
Enforcement  Network 

1.  In  general.  This  appendix  applies  to  the 
Financial  Crimes  Enforcement  Network 
(FinCEN).  It  seU  forth  specific  notification 
and  access  procedures  with  respect  to 
particular  systems  of  records,  and  identifies 
the  officers  designated  to  make  the  initial 
determinations  with  respect  to  notification 
and  access  to  records  and  accountings  of 
disclosures  of  records.  This  appendix  also 
sets  forth  the  specific  procedures  for 
requesting  amendment  of  records  and 
identifies  the  officers  designated  to  make  the 
initial  and  appellate  determinations  with 
respect  to  requests  for  amendment  of  records. 
It  identifies  the  officers  designated  to  grant 
extensions  of  time  on  appeal,  the  officers 
with  whom  "Statements  of  Disagreement" 
may  be  filed,  the  officer  designated  to  receive 
service  of  process  and  the  addresses  for 
delivery  of  requests,  appeals,  and  service  of  - 
process.  In  addition,  it  references  the  notice 
of  systems  of  records  and  notices  of  the 
routine  uses  of  the  information  in  the  system 
required  by  5  U.S.C.  552a(4)  and  (11)  and 
published  biennially  by  the  Office  of  the 
Federal  Register  in  "Privacy  Act  Issuances." 

2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures. 
Initial  determinations  under  31  CFR  1.26, 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  FinCEN  will  be  made  by  the 
Freedom  of  Information/Privacy  Act  officer. 
FinCEN.  Requests  may  be  mailed  to:  Privacy 
Act  Request,  Financial  Crimes  Enforcement 
Network,  Post  Office  Box  39.  Vienna,  VA 
22183. 

3.  Requests  for  amendments  of  records. 
Initial  determinations  under  31  CFR  1.27(a) 
through  (d)  whether  to  grant  requests  to 
amend  records  maintained  by  FinCEN  will  be 
made  by  the  Freedom  of  Information/Privacy 
Act  officer,  FinCEN.  Requests  may  bse  mailed 
to:  Privacy  Act  Request.  Financial  Crimes 
Enforcement  Network,  Post  Office  Box  39. 
Vienna.  VA  22183. 

4.  Verification  of  Identity.  An  individual 
seeking  notification  or  access  to  records,  or 
seeking  to  amend  a  record,  or  seeking  an 
accounting  of  disclosures,  must  satisfy  one  of 
the  following  identification  requirements 
before  action  will  be  taken  by  FrnCEN  on  any 
such  request: 

(i)  An  individual  may  establish  identity 
through  the  mail  by  a  signature,  address,  and 
one  other  identifier  such  as  a  photocopy  of 
a  driver's  license  or  other  official  document 
bearing  the  individual's  signature. 

(ii)  Notwithstanding  this  paragraph  (4)(i), 
an  individual  may  establish  identity  by 
providing  a  notarized  statement,  swearing  or 
affirming  to  such  individual's  identity  and  to 
the  fact  that  the  individual  understands  the 
penalties  provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  access  to  records 
under  false  pretenses. 

(iii)  Notwithstanding  this  paragraph  (4)(i) 
and  (ii),  the  Freedom  of  Information  Act/ 
Privacy  Act  Officer  or  other  designated 
official  may  require  additional  proof  of  an 


55312       Federal  Register /Vol.  68,  No.  18677  lursday,  September  25,  2003 /Rules  and  Regulations 


individual's  identity  before  action  will  be 
taken  on  any  request,  if  such  official 
determines  that  it  is  necessary  to  protect 
against  unauthorized  disclosure  of 
information  in  a  particular  case.  In  addition, 
a  parent  of  any  minor  or  a  legal  guardian  of 
any  individual  will  be  required  to  provide 
adequate  proof  of  legal  relationship  before 
such  person  may  act  on  behalf  of  such  minor 
or  such  individual. 

5.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations  refusing 
amendment  of  records  under  31  CFR  1.27(e) 
including  extensions  of  time  on  appeal  with 
respect  to  the  records  of  FinCEN  will  be 
made  by  the  Director  of  FinCEN  or  the 
delegate  of  the  Director.  Appeals  should  be 
addressed  to:  Privacy  Act  Amendment 
Appeal,  Financial  Crimes  Enforcement 
Network,  Post  Office  Box  39,  Vienna,  VA 
22183. 

6.  Statements  of  Disagreement. 
"Statements  of  Disagreement"  as  described  in 
31  CFR  1.27(e)(4)  shall  be  filed  with  the 
official  signing  the  notification  of  refusal  to 
amend  at  the  address  indicated  in  the  letter 
of  notification  within  35  days  of  the  date  of 
such  notification  and  should  be  limited  to 
one  page. 

7.  Service  of  Process.  Service  of  process 
will  be  received  by  the  Chief  Counsel  of 
FinCEN  and  shall  be  delivered  to  the 
following  location:  Office  of  Chief  Counsel, 
Financial  Crimes  Enforcement  Network,  Post 
Office  Box  39,  Vienna.  VA  22183. 

8.  Biennial  notice  of  systems  of  records. 
The  biennial  notice  of  systems  of  records  is 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  552a(f).  The 
publication  is  entitled  "Privacy  Act 
Issuances."  Any  specific  requirements  for 
access,  including  identification  requirements, 
in  addition  to  the  requirements  set  forth  in 
31  CFR  1.26  and  1.27  and  paragraph  4  of  this 
appendix  are  indicated  in  the  notice  for  the 
pertinent  system. 

Dated:  September  8,'  2003. 
W.  Earl  Wright,  Jr., 

Acting  Chief  Management  and  Administrative 
Programs  Officer. 

(FR  Doc.  03-24227  Filed  9-24-03:  8:45  am) 
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DEPARTMEMT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-003] 

RIN  1625-AAOO 

Security  Zones;  San  Francisco  Bay, 
CA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  riile;  change  in 

effective  period. 

SUMMARY:  The  Coast  Guard  is  revising 
the  efiiectlve  period  of  the  temporary 


seciuity  zoi  es  extending  25  yards  in  the 
U.S.  naviga  ile  waters  around  all  piers, 
abutments,  fenders  and  pilings  of  the 
Golden  Gatt  Bridge  and  the  San 
Francisco-C  akland  Bay  Bridge,  San 
Francisco  B  ly,  California.  These 
security  zoi  es  are  needed  for  national 
security  rea  sons  to  protect  the  public 
and  ports  £c  )m  potential  subversive  acts. 
Entry  into  t  lese  secvuity  zones  is 
prohibited,  imless  doing  so  is  necessary 
for  safe  nav  gation,  to  conduct  official 
business  su  :h  as  scheduled 
maintenance  or  retrofit  operations,  or 
unless  specifically  authorized  by  the 
Captain  of  t  le  Port  San  Francisco  Bay, 
or  his  desig  lated  representative. 
DATES:  The  unendment  to  33  CFR 
165.T11-07  Kf)  in  this  rule  is  effective 
September  ;  0,  2003.  Section  165.T11- 
078,  added  it  68  FR  13230,  March  19, 
2003,  effective  ft-om  11  a.m.  PST  on 
February  13L  2003,  to  11:59  p.m.  PDT  on 
September  I  0,  2003,  as  amended  in  this 
rule,  is  exte  ided  in  effect  to  11:59  p.m. 
PST  on  Mai  :h  31,  2004. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  I  art  of  docket  [COTP  San 
Francisco  B  ly  03-003]  and  are  available 
for  inspectii  »n  or  copying  at  Coast  Guard 
Marine  Safe  ty  Office  San  Francisco  Bay, 
Coast  Guarc  Island,  Alameda, 
California,  {  4501,  between  9  a.m.  and  4 
p.m.,  Mond  ly  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant '.  )oug  Ebbers,  Waterways 
Branch  U.S,  Coast  Guard  Marine  Safety 
Office  San  1  rancisco  Bay,  at  (510)  437- 
3073. 
SUPPLEMENltARY  INFORMATION: 


Regulatory 

OnMarcl 


nformation 


19,  2003,  we  published  a 


and  San  Francisco-Oakland 
entitled  "Security  Zones; 


temporary  f  nal  rule  (TFR)  for  the 
Golden  Gat( 
Bay  bridges 
San  Francis  :o  Bay,  CA"  in  the  Federal 
Re^er  (68  FR  13228)  under  33  CFR 
165.T11-07  i.  It  has  been  in  effect  since 
February  13,  2003,  and  is  set  to  expire 
11:59  p.m.  ]  'DT  on  September  30,  2003. 

We  did  ni  it  publish  a  notice  of 
proposed  n  lemaking  (NPRM)  for  this 
regulation.  Jnder  5  U.S.C.  553(b)(B),  the 
Coast  Guar(  finds  that  good  cause  exists 
for  not  publ  ishing  an  NPRM.  In 
addition,  ui  der  5  U.S.C.  553(d)(3),  the 
Coast  Guard  finds  that  good  cause  exists 
for  making  this  rule  effective  less  than 
30  days  afte  r  publication  in  the  Federal 
Register,  foi  the  following  reasons.  The 
threat  of  ma  ritime  attacks  is  real  as 
evidenced  t  y  the  October  2002  attack  of 
a  tank  vesse  1  off  the  coast  of  Yemen  and 
the  continu  ng  threat  to  U.S.  assets  as 
described  ii  i  the  President's  finding. 


fotmd  at  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215. 
September  3,  2002)  that  the  security  of 
the  U.S.  is  endangered  as  evidenced  by 
the  September,  11,  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks,  (67  FR  58317, 
Septembei  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002). 
,  Addition^ly,  a  Maritime  Advisory  was 
issued  to:  Operators  of  U.S.  Flag  and 
Effective  U.S.  controlled  Vessels  and 
other  Maritime  Interests,  detailing  the 
current  threat  of  attack,  MARAD  02-07 
(October  10,  2002).  Consequently,  a 
heightened  level  of  security  has  been  ' 
established  arotmd  all  high  visibility 
targets  in  San  Francisco  Bay  and  Delta 
ports.  The  measiues  contemplated  by 
this  rule  are  intended  to  prevent  future 
terrorist  attacks  against  individuals  and 
facilities  on  or  adjacent  to  the  Golden 
Gate  or  San  Francisco-Oakland  Bay 
bridges.  Any  delay  in  the  effective  date 
of  this  TFR  is  impractical  and  contrary 
to  the  public  interest. 

The  original  temporary  final  rule  was 
lu^ently  required  to  prevent  possible 
terrorist  strikes  against  the  United  States 
and  more  specifically  the  people, 
waterways,  and  properties  on  and  near 
the  Golden  Gate  or  San  Francisco- 
Oakland  Bay  bridges.  It  was  anticipated 
that  we  would  assess  the  seciuity 
environment  at  the  end  of  the 
enforcement  period  to  determine 
whether  continuing  security  precautions 
were  required  and,  if  so,  propose 
regulations  responsive  to  existing 
conditions.  We  have  determined  that 
the  need  for  continued  security 
regulations  exists. 

The  meastues  contemplated  by  this 
extension  to  the  original  temporary  final 
rule  are  intended  to  facilitate  ongoing 
response  efforts  and  prevent  future 
terrorist  attack.  The  Coast  Guard  will 
utilize  the  extended  enforcement  period 
created  by  this  TFR  to  confer  with  the 
bridge  owners  to  determine  if 
permanent  fixed  security  zones  around 
all  piers,  abutments,  fenders  and  pilings 
of  the  Golden  Gate  Bridge  and  the  San 
Francisco-Oakland  Bay  Bridge  are 
appropriate.  If  a  threat  assessment 
confirms  the  need  for  permanent  zones, 
we  will  publish  a  notice  of  proposed 
rulemaking  (NPRM)  that  will  allow  for 
a  public  comment  period  and  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  security 
environment  with  the  Captain  of  the 
Port  (COTP)  San  Francisco  Bay.  This 
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revision  preserves  the  status  quo  within 
the  Ports  while  threat  assessments  are 
conducted  and — if  it  is  determined  they 
are  necessary — permanent  regulations 
are  developed. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia,  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  Iraq  have  made  it  prudent  for  U.S. 
ports  to  be  on  a  higher  state  of  alert 
because  the  Al-Qaeda  organization  and 
other  similar  organizations  have 
declared  an  ongoing  intention  to 
conduct  armed  attacks  on  U.S.  interests 
worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15, 1917,  as 
amended  by  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.), 
emd  implementing  regulations 
promulgated  by  the  President  in 
subparts  6.01  and  6.04  of  part  6  of  title 
33  of  the  Code  of  Federal  Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  the  Golden  Gate  Bridge  or 
the  San  Francisco-Oakland  Bay  Bridge 
would  have  on  the  public,  the  Coast 
Guard  is  revising  the  enforcement 
period  of  the  temporary  security  zones 
extending  25  yards  in  the  U.S.  navigable 
waters  around  all  piers,  abutments, 
fenders  and  pilings  of  the  Golden  Gate 
Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge,  San  Francisco  Bay, 
Cahfornia.  These  seciu-ity  zones  help 
the  Coast  Guard  to  prevent  vessels  or 
persons  from  engaging  in  terrorist 
actions  against  these  two  bridges. 

As  of  today,  the  need  for  security 
zones  around  the  Golden  Gate  Bridge 
and  the  San  Francisco-Oakland  Bay 
Bridge  still  exists.  This  temporary  final 
rule  will  extend  the  enforcement  period 
of  security  zones  that  were  set  to  expire 


September  30,  2003,  for  and  additional 
6  months.  The  amended  effective  dates 
will  be  from  September  30,  2003,  to 
March  31,  2004.  This  period  will  allow 
the  bridge  owners  to  conduct  a  threat 
assessment  to  determine  if  permanent 
security  zones  are  appropriate.  In  . 
addition,  if  permanent  security  zones 
are  deemed  appropriate,  this  period  will 
allow  the  Coast  Guard  time  to  publish 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register,  which 
will  include  a  public  comment  period, 
and  for  a  final  rule  to  be  put  into  effect 
without  there  being  an  interruption  in 
the  protection  provided  by  these 
security  zones. 

Discussion  of  Rule 

On  March  19,  2003,  we  published  the 
temporary  final  rule  [C07T  San 
Francisco  Bay  03-003]  titled  "Security 
Zones;  San  Francisco  Bay,  CA"  in  the 
Federal  Register  (68  FR  13228).  That 
rule  established  fixed  security  zones 
extending  from  the  surface  to  the  sea 
floor,  25  yards  in  the  waters  around  all 
piers,  abutments,  fenders  and  pilings  of 
the  Golden  Gate  Bridge  and  the  San 
Francisco-Oakland  Bay  Bridge,  San 
Francisco  Bay,  California. 

The  Coast  Guard  will  utilize  the 
extended  enforcement  period  of  these 
security  zones  to  work  with  bridge 
owners  to  determine  if  permanent 
security  zones  are  appropriate  and,  if  so, 
to  engage  in  notice-and-comment 
nilemaking  to  develop  permanent 
regulations  tailored  to  the  present  and 
foreseeable  security  environment  with 
the  Captain  of  the  Port  (COTP)  San 
Francisco  Bay. 

In  this  regulation,  the  Coast  Guard  is 
extending  the  enforcement  period  of  the 
current  security  zones  for  the  Golden 
Gate  Bridge  and  the  San  Francisco- 
Oakland  Bay  Bridge,  San  Francisco  Bay, 
California.  These  security  zones  will 
encompass  al\  waters,  extending  from 
the  surface  to  the  sea  floor,  within  25 
yards  around  all  piers,  abutments, 
fenders  and  pilings  of  the  two  bridges. 
Vessels  and  people  may  be  allowed  to 
enter  an  established  security  zone  on  a 
case-by-case  basis  with  authorization 
from  the  Captain  of  the  Port. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Piu-suant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is.a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 


violates.this  section  using  a  dangerous 
weapon  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent ' 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation  will  also  face 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years  as  well  as 
a  civil  penalty  of  not  more  than  $25,000 
for  each  day  of  a  continuing  violation. 
The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enUst  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedvires  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  regulation  restricts 
access  to  the  zones,  the' effect  of  this 
regulation  will  not  be  significant 
because:  (i)  The  zones  will  encompass 
only  a  small  portion  of  the  waterway; 
(ii)  vessels  will  be  able  to  pass  safely 
around  the  zones;  and  (iii)  vessels  may 
be  allowed  to  enter  these  zones  on  a 
case-by-case  basis  with  permission  of 
the  Captain  of  the  Port  or  his  designated 
representative. 

The  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  the  bridges  and  the 
nearby  public.  The  entities  most  likely 
to  be  affected  are  commercial  vessels    < 
transiting  the  main  ship  chaimel  en 
route  to  the  San  Francisco  Bay  and  Delta 
ports  and  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act ' 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
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govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  6G5(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor 
near  the  Golden  Gate  Bridge  or  the  San 
Francisco-Oakland  Bay  Bridge.  The 
secvuity  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
several  reasons:  small  vessel  traffic  can 
pass  safely  around  the  area  and  vessels 
engaged  in  recreational  activities, 
sightseeing  and  commercial  fishing  have 
ample  space  outside  of  the  security 
•zones  to  engage  in  these  activities. 
Small  entities  and  the  maritime  public 
will  be  advised  of  these  security  zones 
via  public  notice  to  mariners. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  EnfOTcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by   ■ 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  ior  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 


complianci  i 
this  rule  xu  ider 
determine< 
implicatioi  is 

Unfunded 


on  them.  We  have  analyzed 

that  Order  and  have 
that  it  does  not  have 
for  federalism. 


Vfandates  Reform  Act 

The  Unf  inded  Mandates  Reform  Act 
of  1995  (2   J.S.C.  1531-1538)  requires 
Federal  ag<  ncies  to  assess  the  effects  of 
their  discn  tionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  r(  suit  in  the  expenditure  by  a 
State,  local ,  or  tribal  government,  in  the 
aggregate,  ( tr  by  the  private  sector  of 
$100,000,030  or  more  in  any  one  year. 
Though  thi  s  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  tljis  rule  elsewhere  in  this 
preamble. 

Taking  of  ^vate 

This  rule 
private  pro  jerty 
taldng  imp 
Order  1263|0 
Interference 
Protected 


Property 

will  not  effect  a  taking  of 

or  otherwise  have 
ications  under  Executive 
Governmental  Actions  and 
with  Constitutionally 
flroperty  Rights. 

Civil  Justic  s  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  1298  B,  Civil  Justice  Reform,  to 
minimize  1  tigation,  eliminate 
ambiguity,  jand  reduce  burden. 


Protection 


if  Children 


We  have  analyzed 
Executive 
Children 
Risks  and 


This  rule 
implicatioi  s 
.13175,  Con  5ultati 
with  Indiai 
because  it 
direct  effec 
tribes,  on 

Federal  Government 
or  on  the 
responsibil  t 
Governmer  t 


Energy  Effi  cts 


We  have 


Concerning 
Significant 


this  rule  under 
Order  13045,  Protection  of 
Environmental  Heedth 
5  afety  Risks.  This  rule  is  not 
an  econom  cally  significant  rule  and 
does  not  cr  jate  an  environmental  risk  to 
health  or  ri  >k  to  safety  that  may 
disproporti  onately  affect  children. 

Indian  Tril  al  Governments 


does  not  have  tribal 
under  Executive  Order 

on  and  Coordination 
Tribal  Governments, 
4oes  not  have  a  substantial 
on  one  or  more  Indian 
relationship  between  the 
and  Indian  tribes, 
distribution  of  power  and 
ies  between  the  Federal 
and  Indian  tribes. 


t  le: 


analyzed  this  rule  under 


Executive  Order  13211,  Actions 


Regulations  That 

y  Affect  Energy  Supply, 


Distributioa,  or  Use.  We  have 


deterrainec 


energy  acti  )n"  under  that  order  because 
it  is  not  a  "  significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  ha  i^e  a  significant  adverse  effect 


that  it  is  not  a  "significant 


on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  xmder 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969   . 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded^  under 
figvue  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  security  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 

ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-l(g), 
6.04-1,  6.04-6,  and  160.5;  Pub.  L.  107-295, 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  Revise  paragraph  (f)  of  temporary 
§  165.T11-078,  to  read  as  follows: 

§  165.T1 1-078    Security  Zones;  Golden 
Gate  Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge,  San  Francisco  Bay,  California. 

***** 

(f)  Effective  period.  This  section  is 
effective  at  11  a.m.  PST  on  February  13, 
2003,  and  will  terminate  at  11:59  p.m. 
PST  on  March  31,  2004. 

Dated:  September  8,  2003. 
Gerald  M.  Swanson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Francisco  Bay,  California. 
[FR  Doc.  03-23771  Filed  9-24-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 
RIN  1024-AD12 

New  River  Gorge  National  River 
Hunting  Regulation 

agency:  National  Park  Service  (NPS), 

Interior. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  promulgating  this  interim  final 
rule  to  authorize  the  continuation  of 
hunting  as  it  presently  exists  at  New 
River  Gorge  National  River  (the  park)  in 
West  Virginia.  The  park's  1978  enabling 
legislation  gives  the  NPS  discretionary 
authority  to  permit  hunting  in  the  park. 
An  NPS  regulation  adopted  in  1983 
requires  us  to  adopt  an  individual,  or 
special,  regulation  for  parks  that  have 
been  authorized  by  Congress  to  permit 
hunting  as  a  discretionary  activity.  This 
rulemaking  creates  such  a  regulation  for 
the  park.  The  rule  assimilates  the 
existing  West  Virginia  State  hunting 
program  and  applicable  laws.  The 
adoption  of  this  rule  will  result  in  no 
changes  to  the  way  hunting  has  taken 
place  since  the  park  was  authorized  in 
1978.  The  NPS  is  publishing  this  rule 
without  a  prior  proposal  because  we 
believe  this  action  is  not  controversial 
and  we  do  not  expect  any  significant 
opposition  to  this  procedural  action. 
DATES:  Effective:  September  25,  2003. 
There  is  no  deadline  for  sending 
comments  on  this  interim  final  rule. 
ADDRESSES:  Comments  should  be  sent  to 
the  Superintendent  by  mail  to  National 
Park  Service,  Park  Headquarters,  New 
River  Gorge  NR,  P.O.  Box  246,  Glen 
Jean,  West  Virginia  25846;  or  by  e-mail 
to  neri_hunting@nps.gov,  or  by  fax  to 
(304) 465-6559. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Hartley,  Chief  Ranger,  National  Park 
Service,  New  River  Gorge  NR,  P.O.  Box 
246.  Glen  Jean,  West  Virginia,  25846. 
Telephone:  (304)  465-0508.  Fax:  (304) 
465-6559.  Email:  neri_hunting@nps.gov 
SUPPLEMENTARY  INFORMATION: 

Background 

A.  Why  Is  This  Rule  Necessary? 

Congress  specifies  the  appropriate 
uses  for  units  of  the  national  park 
system  as  they  are  created.  Of  the  388 
units  of  the  national  park  system,  57 
allow  hunting  and  331  do"  not.  Congress 
specifically  authorized  hunting  as  a 
discretionary  activity  when  it 
authorized  the  New  River  Gorge 
National  River  in  1978.  Hunting  has 


been  a  popular  recreational  and 
subsistence  pastime  since  then, 
managed  by  the  park  in  consultation 
with,  and  under  the  laws  of,  the  State 
of  West  Virginia. 

Part  2  of  3ie  NPS  general  regulations 
(36  CFR  Part  2)  concerns  resource 
protection,  public  use  and  recreation. 
As  amended  in  1983,  Section  2.2(b)(2) 
requires  that,  in  cases  where  Congress 
has  authorized  (but  not  mandated) 
himting  within  the  boiuidaries  of  a 
national  park  area,  the  park 
superintendent  must  determine  that  the 
activity  is  consistent  with  public  safety  " 
and  enjojTnent,  and  sound  resource 
management  principles  for  that 
particular  park.  With  publication  of  this 
special  regulation  the  park  will  be  in 
compliance  with  that  requirement. 

B.  Where  Does  This  Rule  Apply? 

This  rule  applies  only  to  hunting  on 
lands  within  the  boundaries  of  New 
River  Gorge  National  River.  The  two 
other  national  park  system  units  in  West 
Virginia  [i.e.,  Gauley  River  National 
Recreation  Area  and  Bluestone  National 
Scenic  River)  are  mandated  to  allow 
hunting  and  do  not  require  a  special 
regulation  in  order  for  it  to  occur. 

C.  What  Decisions  Has  the  NPS  Made  in 
This  Rule? 

This  rule: 

(1)  Puts  into  regulation  what  has  been 
occurring  in  practice  since  before  the 
park  was  authorized  in  1978. 

(2)  Assures  compliance  with  NPS 
general  regulations  concerning  hunting. 

(3)  Specifies  that  hunting,  where 
allowed,  will  be  conducted  in 
accordance  with  the  laws  of  the  State  of 
West  Virginia. 

(4)  Does  not  add  new  Federal 
requirements  to  the  State  hunting 
regulation  for  the  New  River  Gorge 
National  River. 

(5)  Continues  to  allow  the 
Superintendent  to  exercise  discretion  in 
how  lands  within  the  park  boundary  are 
managed. 

D.  Why  Does  the  NPS  Want  To  Allow 
Hunting  To  Continue  at  New  River 
Gorge  National  River? 

(1)  Hunting  has  a  long  tradition  and 
a  popular  following  within  West 
Virginia.  Some  residents  depend  on 
hunting  as  a  source  of  food  for 
themselves  and  their  families. 

(2)  The  park  General  Management 
Plan,  adopted  in  1982,  had  wide  public 
input.  At  that  time,  a  determination  was 
made  that  hunting  was  an  appropriate 
activity  and  consistent  with  the 
purposes  of  the  park.  If  public 
comments  on  this  rule  raise  issues  about 
the  appropriateness  of  hunting,  they 


will  be  considered  during  the 
development  of  a  new  General 
Management  Plan,  scheduled  to  begin 
this  Fall. 

(3)  Hunting  has  occurred  for  the  past 
two  decades  without  significant  safety 
problems  and  has  not  had  unacceptable 
impacts  on  other  visitor  or  management 
activities. 

(4)  Himting  has  not  caused 
imacceptable  impacts  to  bimted  species 
nor  to  other  species  in  the  park. 

E.  What  Is  the  Effect  of  This  Interim 
Final  Rule? 

This  rule  allows  himting  to  continue 
in  the  park.  We  do  not  expect  the 
addition  of  this  Part  7  regulation  to 
change  hunting  within  the  park  in  any 
substantive  way.  The  regulation  does 
not  impose  any  new  requirements,  such 
as  a  separate  permit,  license,  or  fee,  nor 
does  it  affect  West  Virginia's  authority 
to  otherwise  regulate  hunting  practices. 
It  satisfies  the  requirement  for  the  park 
to  have  a  special  regulation  that 
recognizes  hunting  as  an  activity 
allowed  within  the  park's  boundaries. 

F.  Why  Wasn  't  There  a  Proposed  Rule 
Before  Today's  Interim  Final  Rule? 

The  NPS  recognizes  that  new  rules  are 
ordinarily  afforded  a  comment  period 
before  going  into  effect.  For  this  interim 
regulation,  however,  we  have 
determined  under  5  U.S.G  553(b)(B) 
and  318  DM  5.3  that  it  would  be 
unnecessary  and  contrary  to  the  public 
interest  to  delay  the  effective  date  to 
accommodate  notice  and  comment 
procedures.  This  decision  is  based  on 
the  following  reasons: 

(1)  This  rule  simply  codifies  existing 
practice.  It  is  necessary  in  order  to 
comply  with  an  NPS  procedural 
requirement,  but  it  will  not  result  in  any 
substantive  changes  in  the  existing 
hunting  or  other  programs  at  New  River 
Gorge  National  River. 

(2)  No  particular  public  interest  in  the 
content  of  this  rule  is  expected.  Though 
the  NPS  has  received  one  comment 
letter  alerting  it  to  the  procedural  need 
for  this  rulemaking,  neither  that  letter 
nor  any  other  source  has  suggested  any 
public  interest  in  the  content  of  this 
special  regulation.  We  believe  this 
action  is  not  controversial  and  do  not 
expect  any  significant  opposition  to  it. 

(3)  Delaying  implementation  of  this 
rule  could  prevent  it  from  being  in  place 
in  time  for  the  opening  of  the  regular 
hunting  season  in  West  Virginia.  If  the 
lands  normally  open  to  hunting  within 
the  boundary  of  the  National  River  are 
not  available  for  the  upcoming  hunting 
season,  it  will  adversely  affect  a  popular 
and  successful  hunting  program  and 
create  confusion  as  to  the  status  of 
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hunting  at  New  River  Gorge  and 
surrounding  areas.  The  harm  to  the 
public  from  such  a  procedural  delay 
should  be  avoided,  given  the  probable 
lack  of  public  interest  in  the  content  of 
this  rule.  The  NPS  still  welcomes 
comments  on  this  interim  final  rule,  and 
will  consider  them  as  part  of  our  update 
of  the  National  River's  General 
Management  Plan  (GMP),  which  is 
scheduled  to  begin  in  FaJl  2003.  The 
update  of  the  GMP  will  consider  a  full 
range  of  park  managementissiies, 
including  hunting.  If  we  determine  that 
it  is  necessary  to  change  this  nUe,  the 
changes  will  be  proposed  as  part  of  the 
GMP  process,  and  the  public  will  have 
further  opportunity  to  comment. 

G.  When  Does  This  Rule  Go  Into  Effect? 

This  rule  is  aEfective  immediately. 
The  NPS  recognizes  that  new  rules 
ordinarily  go  into  effect  thirty  days  after 
publication  in  the  Federal  Register.  For 
this  interim  regulation,  however,  we 
have  determined  under  5  U.S.C.  553(d) 
and  318  DM  6.25  that  this  rule  should 
be  effective  immediately.  This  rule 
relieves  the  ordinary  restrictions  on    * 
hunting  and  does  not  require  a  delay  in 
its  effective  date.  In  addition,  good 
cause  exists  for  an  immediate  effective 
date  for  the  following  reasons: 

(1)  Normally,  the  purpose  of  a  delayed 
effective  date  is  to  give  affected  parties 

a  chance  to  learn  about  a  new  regulation 
and  how  to  comply  with.it.  Such  a  delay 
is  not  needed  here  because  this  rule 
simply  maintains  the  status  quo  and 
does  not  change  anything  for  the 
affected  parties  (hunters). 

(2)  As  discussed  above,  delajdng 
implementation  of  this  rule  could 
prevent  it  from  being  in  place  in  time 
for  the  opening  of  regular  hunting 
season  in  West  Virginia,  and  would  thus 
adversely  affect  the  public.  The  harm  to 
the  public  from  such  a  procedural  delay 
should  be  avoided,  given  the  lack  of  any 
benefit  to  the  public  in  delaying  the 
effective  date. 

Compliance  With  Laws,  Executive 
Orders  and  Department  Policy 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  rule  is  not  sigpiificant  and  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or. tribal  govranments  or  communities. 
This  action  authorizes  the  continued 


application  of  State  requirements  for  the 
purpose  of  kunting  within  the  New 
River  Gorga  National  River.  It  imposes 
no  additional  requirements  beyond 
those  already  imposed  by  State  law. 

(2)  This  rnle  will  not  create 
inconsistencies  with  other  agencies' 
actions  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another 
agency.  It  fcillows  other  land 
management  agencies  and  other 
national  pank  areas  in  recognizing  the 
role  of  the  state  in  the  management  of 
bunting. 

(3)  This  rile  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  oij  loan  programs,  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  does  nqt  impose  any  new 
requiremeni  s  or  in  any  way  change  the 
existing  pro  ^am. 

(4)  This  n  ile  does  not  raise  novel  legal 
or  policy  iss  ues.  This  rule  is  consistent 
with  the  pai  k  legislation  and  NPS 
general  regu  lations. 

Regulatory .  ^exibihty  Act 

The  Depa  Iment  of  the  Interior 
certifies  tha  this  rule  will  not  have  a 
significant « conomic  effect  on  a 
substantial  i  lumber  of  small  entities 
under  the  R  ;gulatory  Flexibility  Act  (5 
U.S.C.  602  <  t  seq.).  The  overall 
economic  e:  fects  of  this  rulemaking  will 
be  negligibl !,  since  there  will  be  no 
change  to  longstanding  practices.  This 
action  auth(  irizes  pre-existing 
requiremeni  s  under  Federal  and  State 
law  for  the  |  lurpose  of  hunting  within 
the  boundai  ies  of  New  River  Gorge 
National  Rii  er.  It  dods  not  impose  any 
enforceable  duty  beyond  that  required 
by  existing  ■'ederal  and  State  law.  There 
are  no  expei  :ted  increases  in  costs  or 
prices  for  cc  nsumers,  individual 
industries,  or  State  or  local 
government^. 

Small  Busir  ess 
Fairness  Ac 


Regulatory  Enforcement 
(SBREFA) 


s  not  a  major  rule  under  5 
),  the  Small  Business 
Enforcement  Fairness  Act. 


This  rule 
U.S.C.  B04( 
Regulatory 
This  rule: 

(1)  Does  r  ot  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  Will  npt  cause  a  major  increase  in 
costs  or  priqes  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  tegions. 

(3)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,!  productivity,  innovation,  or 
the  ability  cjf  U.S. -based  enterprises  to 
compete  wi  h  foreign-based  enterprises. 


Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
imique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  ef  seq.)  is  not 
required.  This  action  will  not  have 
substantial  direct  effects  on  the  State,  on 
the  relationship  between  the  national 
government  and  the  State,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
assessment  is  not  required.  This  rule 
will  not  alter  property  rights. 

Federalism  (Executive  Order  12612) 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
A  Federalism  Assessment  is  not 
required  since  this  rule  applies  only  to 
the  State  of  West  Virginia  an  '  does  not 
alter  the  State's  authority  to  develop  and 
implement  a  hunting  program. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  This  rule  will 
not  impose  a  new  burden  on  the  judicial 
system. 

Paperwork  Reduction  Act  j 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  is  not 
required. 

National  Environmental  Policy  Act  ^ 

The  1982  New  River  Gorge  National 
River  General  Management  Plan  and 
Environmental  Assessment  (GMP) 
considered  the  issue  of  himting  within 
the  boundary  of  the  park,  and  found  that 
it  was  appropriate  to  have  this 
traditional  use  continue. 

Subsequent  to  the  approval  of  the 
GMP,  the  NPS  promulgated  a  regulation 
that  requires  parks  to  pass  special 
regtilations  to  permit  hunting,  where  it 
is  authorized  and  where  the 
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superintendent  has  determined  that 
such  activity  is  consistent  with  public 
safety  and  enjoyment,  and  sound 
resource  management  principles.  The 
NPS  has  reviewed  the  previous  GMP/EA 
and  the  environmental  impacts 
associated  with  implementing  this 
regulation  and  has  analyzed  whether 
environmental  changes  since  the 
original  issuance  of  the  environmental 
assessment  would  trigger  additional 
compliance  activities  under  the 
National  Enviroiunental  Policy  Act  of 
1969.  Based  on  that  review,  the  NPS  has 
determined  that  the  regulation  is  not  in 
conflict  with  the  Final  GMP  and  that 
there  have  been  no  changes  to 
conditions  that  would  require 
additional  NEPA  compliance.  In 
addition,  when  viewed  in  the  context  of 
ciurent  Department  of  the  Interior  and 
NPS  standards  of  review,  the  regulation 
is  covered  by  a  categorical  exclusion 
(516  DM  6,  Appendix  7.4  A.IO;  RM 
12.3.4.A{8)),  and  no  exceptions  to 
categorical  exclusions  (516  DM  2, 
Appendix  2;  RM-12.3.5)  apply  to  the 
regulation.  As  a  result,  the  NPS  is  not 
legally  required  to  prepare,  and  has  not 
prepared,  either  an  additional 
environmental  assessment  or  an 
Environmental  Impact  Statement. 

Governmen  t-  to-Governmen  t 
Relationship  With  Tribes 

In  accordance  with  Executive  Order 
13175  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (65  FR 
67249),  the  President's  memorandum  of 
April  29, 1994,  "Government-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments"  (59  FR 
22951),  and  512  DM  2  we  have 
evaluated  potential  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  potential 
effects;  the  rule  will  simply  continue  an 
activity  that  has  been  ongoing  since 
before  the  NPS. 

Public  Comment  Solicitation 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may: 

(1)  Mail  or  hand  deliver  comments  to 
the  park  Superintendent  at  National 
Park  Service,  Park  Headquarters,  New 
River  Gorge  NR,  P.O.  Box  246,  Glen 
Jean,  West  Virginia  25846. 

(2)  Send  comments  by  e-mail  to 
neri_hunting@nps.gov;  or  by  fax  to  (304) 
465-6559. 

(3)  Comment  via  the  Internet  to 
neri_h  untingSnps.gov. 

Please  include  "NERI  Hunting  Rule" 
in  the  subject  line  and  your  name  and 
return  address  in  the  body  of  yoiu 
message.  Our  practice  is  to  make 
comments,  including  names  and 


addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record 
which  we  will  honor  to  the  extent 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
read  if  it  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  appears 
in  bold  type  and  is  preceded  by  the 
symbol  "§  "  and  a  numbered  heading; 
for  example  §  7.89  New  River  Gorge 
National  River.)  (5)  Is  the  description  of 
the  rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule?  What  else  could  we  do  to  make  the 
rule  easier  to  understand?  Send  a  copy 
of  any  comments  that  concern  how  we 
could  make  this  rule  easier  to 
understand  to:  Office  of  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229,  1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
£xsec@/os.doj.gov. 

Drafting  Information:  The  primary 
authors  of  this  regulation  were  Patricia 
Sheehan,  NPS  Northeast  Regional 
Office;  Chick  Fagan,  NPS  Office  of 
Policy  and  Regulations;  Calvin  Hite, 
Superintendent,  New  River  Gorge 
National  River;  emd  Jason  Waanders, 
Office  of  the  Solicitor,  Department  of 
the  Interior. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  parks. 
Reporting  and  recordkeeping 
requirements. 


The  Interim  Final  Rule 

■  For  the  reasons  stated  in  the  preamble, 
the  NPS  amends  the  Special  Regulations, 
Areas  of  the  National  Park  System  (36 
CFR  part  7)  to  read  as  follows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

■  1 .  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.l.  3,  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

■  2.  Add  §  7.89  to  read  as  follows: 

§  7.89    New  River  Gorge  National  River.' 

(a)  Hunting.  (1)  May  I  hunt  within 
New  River  Gorge  National  River?  Yes, 
you  may  hunt  if  you: 

(i)  Possess  a  valid  West  Virginia  State 
hunting  license  or  permit,  or  are  exempt 
under  provisions  of  West  Virginia  law. 

(ii)  Comply  with  the  hunting  seasons, 
harvest  limits,  and  any  other  conditions 
established  by  the  State  of  West 
Virginia. 

(iii)  Do  not  violate  any  closures  or 
limitations  established  by  the 
Superintendent  for  reasons  of  public 
safety,  resource  protection,  or  other 
management  considerations. 

(2)  Do  West  Virginia  state  hunting 
laws  apply  within  New  River  Gorge 
National  River?  Yes,  non-conflicting 
State  hunting  laws  are  adopted  as  part 
of  the  regulations  in  this  section  and 
apply  within  New  River  Gorge  National 
River. 

(b)  (Reserved! 

Dated:  September  9,  2003. 
Craig  Manson, 

Assistant  Secretan'  for  Fish  and  Wildlife  and 
Parks.  '  '  ' 

(FR  Doc.  03-24174  Filed  9-24-03:  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  1 
RIN  2900-AL40 

Eligibilfty  for  an  Appropriate 
Government  Marker  for  a  Grave 
Already  Marked  at  Private  Expense 

AGENCY:  Department  of  Veterans  Affairs. 
ACHON:  Interim  final  rule. 

SUMMARY:  This  document  amends 
Department  of  Veterans  Affairs  (VA) 
regulations  to  reflect  changes  made  by 
the  Veterans  Education  and  Benefits 
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Expansion  Act  of  2001  and  the  Veterans 
Benefits  Act  of  2002.  Tnose  changes 
allow  VA  to  furnish  an  appropriate 
Government  marker  for  the  grave  of  an- 
eligible  veteran  buried  in  a  private 
cemetery,  regardless  of  whether  the 
grave  is  already  marked  with  a  privately 
purchased  marker.  Pursuant  to  the 
Veterans  Benefits  Act  of  2002,  the 
provisions  of  this  interim  final  rule  shall 
apply  to  requests  to  mark  graves  or 
memorialize  eligible  veterans  whose 
deaths  occiirred  on  or  after  September 
11,  2001. 

DATES:  Effective  Date:  September  25, 
2003. 

Comment  Date:  VA  must  receive 
comm'ents  on  or  before  November  24, 
2003. 

Applicability  Date:  The  provisions  of 
38  CFR  l.r  n  apply  to  deaths  occurring 
on  or  after  September  11,  2001. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Room,  1068, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9026;  or  e-mail  comments 
to  OGCRegulations@maiI.va.gov. 
Comments  should  indi'    te  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL40."  All  comments  received  will  be 
available  fnr  public  inspection  in  the 
Office  of  Regulation  Policy  and 
Management,  Room  1063B,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  K.  Schettler,  Director  of  Memorial 
Programs  Service  (MPS),  National 
Cemetery  Administration,  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington.  DC  20420. 
Telephone:  (202)  501-3100  (this  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  VA's 
National  Cemetery  Administration 
(NCA)  is  responsible  for  administering 
VA's  headstone  and  marker  program.  In 
fiscal  year  2002,  NCA  furnished  348,866 
markers  for  eligible  veterans'  graves 
located  aroimd  the  world. 

The  original  purpose  of  the  program, 
which  b^an  over  140  years  ago,  during 
the  Civil  War,  was  based  on  the 
principle  that  no  veteran  should  lie  in 
an  unmarked  grave.  Before  the  Veterans 
Education  and  Benefits  Expansion  Act 
of  2001.  Public  Law  107-103,  was 
passed.  VA  was  restricted  by  statute 
firom  furnishing  a  marker  for  an  already 
marked  grave.  VA  considers  a  grave 
marked  if  there  is  a  marker  on  the  site 
that  displays  the  decedent's  name  and 
dates  of  birth  and  death.  Under  prior 
law.  families  had  to  choose  between 
ordering  a  Government  or  a  private 


marker.  As  unended  by  Public  Law 
107-103.  th  B  statute  now  allows  VA  to 
furnish  an  i  ppropriate  Goveriiment 
marker  to  ci  immemorate  an  individual's 
military  ser  /ice.  regardless  of  whether 
the  grave  is  already  marked  with  a  non- 
Govemmen :  marker.  Pursuant  to  the 
Veterans  B«  nefits  Act  of  2002,  Public 
Law  107-3;  0,  this  expanded  authority 
applies  to  n  larkers  for  the  graves  of 
individuals  who  die  on  or  after 
September    1,2001. 

Although  the  statute  specifies  that  an 
appropriate  marker  furnished  under  this 
authority  m  ust  be  placed  on  the 
veteran's  gr  ive,  VA  is  interpreting  this 
requiremen  broadly  to  accommodate 
"burials"  th  at  do  not  leave  room  for  a 
second  mar  cer.  For  instance,  when 
cremated  re  nains  are  inumed  in  the 
ground  or  p  aced  within  a  columbarium 
or  similar  si  ructure,  there  often  is  no 
space  for  th ;  placement  of  more  than 
one  marker.  The  current  trend  in  burials 
is  that  crem  ition  rates  are  rising — the 
Cremation  i  issociation  of  North 
America  est  [mates  that  the  cremation 
rate  in  the  I  nited  States  was  26  percent 
in  2000.  Th  s  is  an  increase  from  21 
percent  in  1996,  and  the  Association 
projects  tha  the  cremation  rate  will  rise 
to  almost  4(  percent  by  2010. 

VA  believ  es  that  Congress  did  not 
intend  VA  t  d  deny  a  request  for  a 
Governmeni  marker  for  an  eligible 
veteran  whd  was  cremated.  Therefore, 
for  those  gn  ivesites  that  cannot 
physically  <  ccommodate  an  additional 
marker,  VA  will  furnish  a  marker  under 
the  conditic  n  that  it  is  placed  as  close 
to  the  grave  as  possible  within  the 
grounds  of  1  he  private  cemetery  where 
the  grave  is  located. 

The  law  i  Iso  specifies  that  any  marker 
furnished  u  ider  this  authority  shall  be 
delivered  d  rectly  to  the  cemetery  where 
the  veteran'  5  grave  is  located.  When  an 
applicant  c<  mpletes  an  application  (VA 
Form  40-13  30),  he  or  she  must  indicate 
the  location  of  the  cemetery  where  thT 
deceased  is  interred,  as  well  as  the  name 
and  address  of  the  person,  cemetery 
representat;  ve  or  official  (consignee) 
who  will  ac  :ept  prepaid  delivery  of  the 
marker.  In  i  lany  cases,  particuL  rly  at 
smaller  pri\  ate  cemeteries,  no  one  is 
available  to  receive  the  marker. 
Currently,  i  i  these  cases,  the  marker  is 
delivered  tc  a  funeral  home  or  mortuary, 
the  town  ha  1,  a  veterans'  service  office 
or,  in  some  :ases,  a  family  member.  VA 
will  contini  le  this  practice  for  markers 
furnished  u  ider  the  new  authority  if 
delivery  dii  3ctly  to  a  private  cemetery  is 
not  possible  or  practicable. 

VA  does  1  lot  pay  the  cost  to  install  a 
Govemmen ;  marker.  VA  has  no 
jurisdiction  over  policies  established  by 
private  cem  eteries;  therefore,  the 


applicant  must  obtain  certification  on 
VA  Form  40-1330  from  a  cemetery 
representative  that  the  type  and 
placement  of  the  marker  requested 
adheres  to  the  policies  and  guidelines  of 
the  selected  private  cemetery.  Lastly, 
VA  will  offer  its  full  product  line  of 
marble,  granite,  and  bronze  markers  to 
eligible  applicants  requesting  benefits 
under  this  amendment. 

Unfunded  Mandates    ^ 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  such  effect  on 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Paperwork  Reduction  Act 

This  document  does  not  contain  new 
provisions  constituting  a  collection  of 
information  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3521). 
The  Office  of  Management  and  Budget 
has  approved  the  existing  information 
collection  under  control  number  2900- 
0222. 

Administrative  Procedure  Act 
Provisions 

Under  the  Veterans  Education  and 
Benefits  Expansion  Act  of  2001  (Pub.  L. 
107-103)  Congress  created  a  5-year  pilot 
program  requiring  the  VA  Secretary  to 
furnish,  under  specific  conditions,  an 
appropriate  Government  marker  to  those 
families  who  request  one  for  a  privately 
marked  grave  in  a  private  cemetery.  The 
Veterans  Benefits  Act  of  2002  (Pub.  L. 
107-330)  extended  eligibility  to 
veterans  whose  deaths  occurred  on  or 
after  September  11,  2001.  The  authority 
to  furnish  a  meirker  under  this  statute 
expires  on  December  31,  2006.  Congress 
mandated  VA  to  submit  a  report  not 
later  than  February  1,  2006,  to  the 
Senate  and  House  Committees  on 
Veterans'  Affairs  on  the  use  of  this 
authority.  The  report  will  provide  the 
number  of  Government  markers,  by 
fiscal  year,  that  were  provided;  and  an 
assr  ssment  of  markers  delivered  to 
cemeteries  and  placed  on  grave  sites 
during  this  5-year  pilot  program.  The 
determination  to  extend  or  repeal  this 
program  will  be  based  on  the  data 
gathered  during  this  period.  Under  these 
circumstances,  we  have  concluded  that 
there  is  good  cause  for  dispersing  with 
prior  notice  and  comment  and  a  delayed 
effective  date  based  on  the  conclusion 
that  such  procedure  is  impracticable. 
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lumecessary,  and  contrary  to  public 
interest. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Managenient  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  Only 
individual  VA  beneficiaries  could  be 
directly  affected.  Therefore,  piusuant  to 
5  U.S.C.  605(b),  this  interim  final  rule  is 
exempt  ft'om  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  this 
document  is  64.202. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure,  Cemeteries,  Veterans. 

Approved:  August  4,  2003. 
Anthony ).  Principi, 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  out  in  the  preamble, 
38  CFR  part  1  is  amended  as  set  forth 
below: 

PART  1— GENERAL  PROVISIONS 

■  1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

■  2.  Add  a  new  §  1.631  to  read  as  follows: 

§  1 .631    Appropriate  markers  for  graves 
already  marked  at  private  expense. 

(a)  VA  will  furnish  an  appropriate 
Government  marker  for  the  grave  of  a 
decedent  described  in  paragraph  (b)  of 
this  section,  but  only  if  the  individual 
requesting  the  marker  certifies  on  VA 
Form  40-1330  that  it  will  be  placed  on 
the  grave  for  which  it  is  requested  or,  if 
placement  on  the  grave  is  impossible  or 
impracticable,  as  close  to  the  grave  as 
possible  within  the  grounds  of  the 
private  cemetery  where  the  grave  is 
located. 

(b)  The  decedent  referred  to  in 
paragraph  (a)  of  this  section  is  one  who: 

(1)  Died  on  or  after  September  11, 
2001; 

(2)  Is  binied  in  a  private  cemetery; 
and 

(3)  Was  eligible  for  burial  in  a 
national  cemetery,  but  is  not  an 


individual  described  in  38  U.S.C. 
2402(4).  (5),  or  (6). 

(c)  VA  will  deliver  the  marker  directly 
to  the  cemetery  where  the  grave  is 
located  or  to  a  receiving  agent  for 
delivery  to  the  cemetery. 

(d)  VA  will  not  pay  the  cost  of 
installing  a  Govermnent  marker  in  a 
private  cemetery. 

(e)  The  applicant  must  obtain 
certification  on  VA  Form  40-1330  ft-om 
a  cemetery  representative  that  the  type 
and  placement  of  the  marker  requested 
adheres  to  the  policies  and  guidelines  of 
the  selected  private  cemetery. 

(f)  VA  will  furnish  its  full  product 
line  of  Government  markers  for  private 
cemeteries. 

(g)  The  authority  to  furnish  a  marker 
under  this  section  expires  on  December 
31,  2006. 

(Authority:  38  U.S.C.  501,  2306) 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0222.) 

(FR  Doc.  03-24214  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  8320-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  01-146;  RM-9966;  FCC  03- 
35] 

Applications  and  Licensing  of  Low 
Power  Operations  in  the  Private  Land 
Mobile  Radio  450^70  MHz  Band; 
Corrections 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  published  a  dociunent  in 
the  Federal  Register  on  April  21,  2003, 
(68  FR  19444),  a  document  revising 
Commission  rules  inadvertently  listed 
frequencies  in  §  90.35(b)(3)  as  462/ 
467.23152,  also  it  changes  the  limit  of 
the  maximum  anteima  height  from  23 
meters  (75  feet)  in  §  90.267(d)(2)  and 
finally  it  corrects  the  listing  of 
frequency  pairs  in  90.267(d)(4).  This 
document  revises  these  sections. 
DATES:  Effective  September  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Marenco,  Electronics  Engineer, 
bmarenco@fcc.gov,  or  Genevieve  Ross, 
Esquire,  gaugusti@fcc.gov,  Policy  and 
Rules  Branch,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  Erratum,  FCC  03- 
35,  released  on  March  11,  2003.  The  full 
text  of  this  document  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the  FCC's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554.  The  hill  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bnulhn@fcc.gov. 

In  the  FR  Doc.  03-9667  pubhshed  in 
the  Federal  Register  on  April  21,  2003, 
(68  FR  19444),  §  90.35(b)(3)  make  the 
following  correction. 

1.  On  page  19456  in  the  table  please 
correct  the  fi^iuency  "462.23152"  to 
read  as  "462.23125"  and 

2.  On  page  19459  in  the  table  please 
correct  the  frequency  "467.23152"  to 
read  as  "467.23125". 

.3.  On  page  19462  in  §90.267  in 
paragraph  (dK2)  of  column  three  please 
correct  the  maximum  antenna  height 
from  "23  meters  (75  feet)"  for  Group  B 
channels  to  "7  meters  (20  ft)." 

4.  On  page  19462  in  §  90.267  in 
paragraph  (d)(3)  of  the  table  in  column 
one  please  correct  the  frequency  pair 
"462/467.23152"  to  read  as  "462/ 
467.23125". 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-23795  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  585 

[Docket  No.  NHTSA-03-15067] 

Advanced  Air  Bag  Phase-In  Reporting 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule;  correcting 
amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published 
May  5,  2003,  that  amended  the 
definition  of  limited  line  manufacturer 
for  the  purposes  of  the  advanced  air  bag 
regulations  phase-in. 
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DATES:  The  effective  date  of  this  final 
rule  is  September  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration: 

For  non-legal  issues:  Mr.  Louis 
Molino  of  the  NHTSA  Office  of 
Crashworthiness  Standards,  NVS-112, 
telephone  (202)  366-2264,  facsimile 
(202)  493-2739. 

For  legal  issues:  Mr.  Christopher 
Calamita  of  the  NHTSA  Office  of  Chief 
Counsel,  NCC-112,  telephone  (202) 
366-2992,  facsimile  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  stemdards  that  are  subject  to  these 
corrections  are  49  CFR  part  585, 
Advanced  Air  Bag  Phase-In  Reporting 
Requirements,  and  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
208,  Occupant  Crash  Protection.  In  May 
2000,  we  published  a  rule  requiring 
advanced  air  bags  in  light  vehicles  in 
order  to  reduce  the  risk  of  serious  air 
bag-induced  injiiries,  particularly  for 
small  women  and  yoimg  children,  and 
provide  improved  frontal  crash 
protection  for  all  occupants  (65  FR 
30680).  The  requirements  of  that  rule 
are  being  phased  in  during  two  stages, 
the  first  of  which  extends  from 
September  1,  2003  to  August  31,  2006. 

During  the  first  phase-in,  increasing 
percentages  of  motor  vehicles  will  be 
required  to  meet  requirements  for 
minimizing  air  bag  risks,  primarily  by 
either  automatically  timiing  off  the  air 
bag  when  young  children  are  present  or 
deploying  the  air  bag  more  benignly  so 
that  it  is  much  less  likely  to  cause 
serious  or  fatal  injury  to  out-of-position 
occupants.  The  May  2000  final  rule 


-X 


permitted  limited  line  manufacturers, 
i.e.,  those  d  jfined  in  FMVSS  No.  208  as 
producers  c  f  no  more  than  two  vehicle 
lines  for  sals  in  the  United  States,  the 
option  of  oj  iting  out  of  the  advanced  air 
bag  requirements  for  the  first  year  of  the 
phase- ins  at  long  as  100  percent  of  the 
vehicles  produced  for  the  U.S.  market 
were  fully  domplicmt  in  the  second  year 
of  the  phas^-ins  and  thereafter. 

In  May  2003,  we  published  a  final 
rule  amending  the  advanced  air  bag 
regulation  tb  address  how  to  treat 
limited  lino,  manufacturers  in  the  first 
phase-in.  (ds  FR  23614;  May  5,  2003.) 
The  May  2003  final  rule  amended  the 
definition  aJF  limited  line  manufacturer, 
for  the  first  phase-in  only,  to  a 
manufactun  ;r  that  produces  no  more 
than  three  \ehicle  lines.  Additionally, 
we  provide!  I  limited  line  manufacturers 
with  an  additional  year  to  comply  with 
the  new  adi  anced  air  bag  requirements. 
We  determi  aed  that  the  amended 
definition  p  rovided  relief  to 
manufactujn  srs  of  only  a  few  carlines 
that  are  required  to  ensure  that  each  of 
its  carlines  Is  fully  compliant. 

Need  for  Carrection 

As  published,  the  May  2003  final  rule 
contained  ah  error  that  needs  correction. 
The  May  2(103  final  rule  expanded  the 
definition  ojf  limited  line  manufacturer 
in  FMVSS  No.  208  for  the  first  stage  of 
the  advanc^  air  bag  phase-in,  but  the 
final  rule  failed  to  amend  the  definition 
of  limited  line  manufacturer  contained 
in  49  CFR  pjart  585.  Part  585  establishes 
the  reportinjg  requirements  for  the 
advanced  air  bag  phase-ins.  Under  the 
May  2000  and  May  2003  final  rules, 
§  585.4(g)  defines  limited  line 
manufactiirfer  as  a  "manufactmer  that 
sells  two  or  fewer  carlines,  as  that  term 
is  defined  ii  i  49  CFR  583.4,  in  the 
United  Stat  !s  during  a  production 
yeeu." 


This  correction  amends  the  definition 
of  limited  line  manufacture  in  §  585.4  to 
include  manufactiirers  of  three  or  fewer 
carlines  for  the  first  sta^^  e  of  the  phase- 
in. 

Correction  of  Publication 

List  of  Subjects  in  49  CFR  Part  585 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing,  49 
CFR  part  585  is  amended  as  follows: 

PART  585— ADVANCED  AIR  BAG 
PHASE-IN  REPORTING 
REQUIREMENTS 

■  1 .  The  authority  citation  for  part  585  of 
title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  585.4  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 


§585.4    Definitions. 

***** 

(g)  Limited  line  manufacturer  for 
phase  one,  means  a  manufacturer  that 
sells  three  or  fewer  carlines,  as  that  term 
is  defined  in  49  CFR  583.4,  in  the 
United  States  during  a  production  year; 
and  for  phase  two,  a  manufacturer  that 
sells  two  or  fewer  carlines,  as  that  term 
is  defined  in  49  CFR  583.4,  in  the 
United  States  during  a  production  year. 
***** 

Issued  on:  September  16,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-24146  Filed  9-24-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules.  -■ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-58-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

m —— i 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
BAE  Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes.  This 
proposal  would  require  repetitively 
inspecting  the  seat  rails  located  in  the 
passenger  cabin  for  evidence  of  damage 
and  corrosion,  repairing  any  damage  or 
corrosion,  and  replacing  any  floor 
panels  found  to  be  "soft"  due  to  ingress 
of  moisture.  This  action  is  necessary  to 
detect  and  correct  corrosion  on  the  seat 
rails  for  the  passenger  seats,  which 
could  result  in  the  reduced  structural 
integrity  of  the  passenger  seats, 
detachment  of  the  seats  from  the  seat 
rails,  and  injury  to  passengers.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  27,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
58-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  hitemet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 


via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-58-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Treinsport  Airplane  Dfrectorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue  by  issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  Nxm[iber  2002-NM-58-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-58-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  BAE  Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes.  The 
CAA  advises  that  corrosion  has  been 
found  on  seat  rails  located  in  the 
passenger  cabin.  The  corrosion  has  been 
attributed  to  fluid  spillage  and 
coUectioti  of  debris  inside  the  tracks  of 
the  seat  rails.  Such  corrosion,  if  not 
corrected,  could  result  in  the  educed 
structural  integrity  of  the  passenger 
seats,  detachment  of  the  seats  from  the 
seat  rails,  and  injury  to  passengers. 

Explanation  of  Relevant  Service 
Information 

BAE  Systems  (Operations)  Limited 
has  issued  Service  Bulletin  J41-53-050, 
dated  January  25,  2002,  which  describes 
procedures  for  repetitively  inspecting 
the  seat  rails  located  in  the  passenger 
cabin,  two  above  and  two  below  the 
floor  panels,  for  evidence  of  damage 
(missing  paint  from  the  frames  or 
support  angles)  or  corrosion;  repairing 
any  damage  or  corrosion;  and  replacing 
any  floor  panels  foimd  to  be  "soft"  due 
to  ingress  of  moisttire.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  CAA  classified  this  service  bulletin 
as  mandatory  and  issued  British 
airworthiness  directive  005-01-2002  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 
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FAA's  Conchisions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Puirsuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  the  Proposed  AD 
and  the  Service  Information 

Although  the  service  bulletin 
specifies  that  operators  may  contact  the 
manufactiuer  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  operators  to  repair  those 
conditions  per  a  method  approved  by 
either  the  FAA  or  the  CAA  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  unsafe  condition,  and  consistent 
with  existing  bilateral-airworthiness 
agreements,  we  have  determined  that, 
for  this  proposed  AD,  a  repair  approved 
by  either  the  FAA  or  the  CAA  would  be 
acceptable  for  compliance  with  this 
proposed  AD. 

Changes  to  14  CFR  Part  39/Efiiect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 


the  airline 
to  increase 
calculation^ 
$65  per 
informatioi 


ndustry,  we  find  it  necessary 
the  labor  rate  used  in  these 
from  $60  per  work  hour  to 
i  hour.  The  cost  impact 
below,  reflects  this 
the  specified  hourly  labor 


mcrease  in 
rate. 

Cost  Impai  i 


The  FAA  estimates  that  57  airplanes 
of  U.S.  regi  ;try  would  be  affected  by  this 
proposed  A  D,  that  it  would  take 
approximal  ely  30  work  hours  per 

accomplish  the  proposed 

and  that  the  average  labor 

ler  work  hour.  Based  on 

,  the  cost  impact  of  the 

on  U.S.  operators  is 

be  $111,150,  or  $1,950  per 


as, 
M3( 


to 


airplane  to 

inspection, 

rate  is  $65 

these  figur( 

proposed 

estimated 

airplane. 

The  cost  impact  figure  discussed 
above  is  ba  ed  on  assiunptions  that  no 
operator  ha  5  yet  accomplished  any  of 
the  propose  d  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  we;e  not  adopted.  The  cost 
impact  figu  :es  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necess  ary  to  perform  the  specific 
actions  acti  ally  required  by  the  AD. 
These  figur  js  typically  do  not  include 
incidental  <  osts,  such  as  the  time 
required  to  ^ain  access  and  close  up, 
planning  til  ne,  or  time  necessitated  by 
other  admii  listrative  actions. 


Regulatory 


Impact 


The  regu  ations  proposed  herein 
would  not  |ave  a  substantial  direct 
effect  on  thfe  States,  on  the  relationship 
between  th(  i  national  Government  and 
the  States,  <  ir  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levi  Is  of  government.  Therefore, 
it  is  determ  ned  that  this  proposal 
would  not  1  lave  federalism  implications 
under  Exec  itive  Order  13132. 

For  the  re  asons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "sij  nificant  regulatory  action" 
under  Exec  itive  Order  12866;  (2)  is  not 
a  "significa  it  rule"  under  the  DOT 
Regulatory  'olicies  and  Procedures  (44 
FR  11034, 1  ebruary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substa  itial  number  of  small  entities 
under  the  c  -iteria  of  the  Regulatory 
Flexibility  ,  ^ct.  A  copy  of  the  draft 
regulatory' « valuation  prepared  for  this 
action  is  co  [itained  in  the  Rules  Docket. 
A  copy  of  i1  may  be  obtained  by 
contacting  ^e  Rules  Docket  at  the 
location  provided  under  the  caption 
ADORESSESi 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

B  AE  Systems  (Operations)  Limited  : 

(Formerly  British  Aerospace  Regional 
Aircraft):  Docket  2002-NM-58-AD. 

Applicability:  All  Model  Jetstream  4101 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  on  the  sgat 
rails  for  the  passenger  seats,  which  could 
result  in  the  reduced  structural  integrity  of 
the  passenger  seats,  detachment  of  the  seats 
from  the  seat  rails,  and  injury  to  passengers,  ; 
accomplish  the  following: 

Inspection  and  Corrective  Actions 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  do  a  detailed  inspection  of  the  seat 
rails  located  in  the  passenger  cabin,  two 
above  and  two  below  the  floor  panels,  for 
evidence  of  damage  (missing  paint  from  the 
frames  or  support  angles)  or  corrosion,  in 
accordance  with  the  Accomplishment 
Instructions  of  BAE  Systems  (Operations) 
Limited  Service  Bulletin  J41-53-050,  dated 
January  25,  2002. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structiual  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  damage  (missing  paint  from  the 
frames  or  support  angles)  or  corrosion  is 
found,  repeat  the  detailed  inspections 
thereafter  at  intervals  not  to  exceed  2  years. 

(2)  If  any  damage  (missing  paint  from  the 
frames  or  support  angles)  is  found,  before 
further  flight,  re-protect  the  area  per  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(3)  If  any  corrosion  is  found,  before  further 
flight,  repair  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
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bulletin.  Where  the  service  bulletin  specifies 
that  the  manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
repair  per  a  method  approved  by  either  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate;  or  the 
Civil  Aviation  Authority  (or  its  delegated 
agent). 

(b)  If  any  floor  panels  are  found  to  be 
"soft"  due  to  ingress  of  moisture,  before 
further  flight,  replace  them  in  accordance 
with  the  Accomplishment  Instructions  of  the 
service  bulletin. 

Submission  of  Information  to  the 
Manufacturer  Not  Required 

(c)  Although  the  service  bulletin  referenced 
in  this  AD  specifies  to  submit  information  to 
the  manufacturer,  this  AD  does  not  include 
such  a  requirement. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  writh  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-01- 
2002. 

Issued  in  Renton,  Washington,  on 
September  19,  2003. 
Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-24286  Filed  9-24-03;  8:45  am] 
BILUNG  CODE  4910-13-(> 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404, 408  and  416 
[Regulation  Nos.  4, 8,  and  16] 
RIN  0960-AF83 

Representative  Payment  Under  Titles 
II,  Vlli  and  XVI  of  the  Social  Security 
Act 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  revise  our 
regulations  explaining  the  procedures 
we  follow  in  determining  the  need  for 
a  representative  payee,  the  procedures 
we  follow  in  selecting  a  representative 
payee,  the  responsibilities  of  a 
representative  payee,  and  restitution  of 
benefits  where  SSA  is  negligent  under 
titles  II,  Vni  and  XVI  of  the  Social 
Seciuity  Act  (the  Act).  This  regulation 
codifies  SSA's  long-standing  enacted 
representative  payee  policy  based  on 
statutory  changes  made  since  1990.  This 
regulation  sets  forth  our  rules  applicable 
to  claims  for  special  veteran's  benefits 
(SVB)  under  title  VIII  of  the  Act.  We 
began  making  payments  under  the  SVB 
program  in  May  2000.  We  propose  to 


add  new  rules  on  Representative 
Payment  for  the  SVB  program. 
The  proposed  changes  to  the 
representative  payee  provisions  of  the 
regulations  will  reflect  several  statutory 
changes  that  provide  protection  for 
beneficiaries  who  need  representative 
payees.  These  proposed  changes  include 
representative  pajnment  procedures  for 
investigating  payee  applicants, 
identifying  unsuitable  applicants, 
making  direct  payment  in  some 
circumstances,  providing  advance 
notice  of  oxa  determination  to  make 
representative  payment,  and  providing 
affected  beneficiaries  with  the 
opportunity  to  appeal  our 
determinations.  AJso  included  are 
procediu-es  for  making  restitution  of 
benefits  where  a  payee  has  misused  a 
beneficiary's  payments  and  SSA  was 
negligent  in  investigating  or  monitoring 
the  payee,  and  representative  payee 
policies  and  procediu-es  for  the  title  VEQ 
program. 

DATES:  To  consider  your  comments,  we 
must  receive  them  no  later  than 
November  24,  2003. 
ADDRESSES:  You  may  give  us  yoiu- 
comments  by:  using  oiu  Internet  site 
facility  [i.e.,  Social  Security  Online)  at 
http://poIicy.ssa.gov/pnpubIic.nsf/ 
LawRegs;  e-mail  to  reguIations@ssa.gov; 
telefax  to  (410)  965-2830;  or  letter  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  MD  21235-7703. 
You  may  also  deliver  them  to  the  Office 
of  Regulations,  Social  Security 
Administration.  100  Altmeyer  Building, 
6401  Seciu-ity  Boulevard,  Baltimore,  MD 
21235-6401,  between  8  a.m.  and  4:30 
p.m.  on  regular  business  days. 
Comments  are  posted  on  our  Internet 
site  for  your  review,  or  you  may  inspect 
them  physically  on  regular  business 
day^  by  making  arrangements  with  the 
contact  person  shown  in  this  preamble. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  date  of  publication  in 
the  Federal  Register  on  the  Internet  site 
for  the  Government  Printing  Office, 
http://www.gpoaccess.gov/fr/ 
index.html.  It  is  also  available  on  the 
Internet  site  for  SSA  [i.e..  Social 
Security  Online)  at  http:// 
pohcy.  ssa  .gov/pnpublic.  nsf /LawRegs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
document — Robert  Augustine,  Social 
Insurance  Specialist,  Office  of 
Regulations,  Social  Security 
Administration,,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401, 
(410)  965-0020  or  TTY  (410)  966-5609; 
regarding  eligibility  or  filing  for 
benefits — our  national  toll-free  number, 


1-800-772-1213  or  TTY  1-600-325- 
0778  or  visit  oiur  internet  web  site, 
Social  Security  Online  at  http:// 
www.sociaIsecurity.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

We  are  withdrawing  the  Notice  of 
Proposed  Rulemaking  (NPRM)  vve 
published  in  the  Federal  Register  on 
March  15, 1994  (59  FR  11949).  This 
notice,  which  includes  proposed 
changes  that  reflect  legislation  affecting 
representative  payment  policies  enacted 
since  1990,  replaces  it. 

Subpart  U  of  part  404  and  subpart  F 
of  part  416  of  our  regulations  explain 
the  principles  and  procediues  that  we 
follow  in  determining  whether  to  make 
representative  payment  and  in  selecting 
a  representative  payee  under  the  title  II 
and  title  XVI  programs.  These  subparts 
also  describe  the  responsibilities  of  a 
representative  payee  regarding  the  use 
of  funds  the  payee  receives  on  behalf  of 
the  beneficiary.  Under  the  authority 
provided  in  sections  205(j)  and 
1631(a)(2)  of  the  Act  and  these 
regulations,  we  select  a  representative 
payee  for  a  person  receiving  Social 
Security  benefits  imder  title  II  or 
supplemental  security  income  (SSI) 
benefits  under  title  XVI  of  the  Act  if  we 
believe  that  representative  payment 
rather  than  direct  payment  of  benefits  is 
in  the  interest  of  that  person. 

In  selecting  a  representative  payee,  we 
choose  the  person,  agency,  or 
organization  that  we  believe  will  best 
serve  the  interest  of  a  beneficiary.  Any 
person  or  organization  chosen  as  a 
representative  payee  must  use  benefits 
and  accept  all  payee  responsibilities  as 
required  under  the  Act  and  our 
regulations. 

A.  Changes  Required  by  Public  Law 
101-508 

Section  5105(a)(1)  and  (2),  and  (c)  of 
Public  Law  (Pub.  L.)  101-508,  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  90)  enacted  November  5. 
1990,  amended  sections  205(j)  and 
1631(a)(2)  of  the  Act.  These  sections  of 
OBRA  90  made  numerous  modifications 
and  additiotTs  to  the  representative 
payee  provisions  of  the  Act  and  were 
intended  to  provide  additional 
safegucuds  and  protection  for 
beneficiaries  who  need  representative 
payees.  These  modifications  and 
additions  include: 

•  Investigating  representative  payee 
applicants; 

•  Identifying  unsuitable 
representative  payee  applicants; 

•  Making  direct  payment  to  some 
beneficiaries  while  we  try  to  find  a 
representative  payee; 
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•  Allowing  a  delay  or  suspension  of 
direct  payment  for  one  month  (or  longer 
under  certain  exceptions)  when 
searching  for  a  representative  payee 
where  direct  payment  would  cause 
substantial  harm  to  the  beneficiary; 

•  Providing  advance  notice  to  the 
beneficiary  of  determinations  to  make 
representative  payment  and  selections 
of  representative  payees; 

•  Providing  beneficiaries  with  the 
opportunity  to  appeal  our  determination 
to  make  representative  payment  or  to 
select  a  particular  representative  payee; 

•  Making  restitution  (in  some 
instances)  to  beneficiaries  of  benefits 
misused  by  representative  payees;  and 

•  Making  a  good  faith  enort  in  those 
instances  to  obtain  restitution  &om 
terminated  representative  payees  who 
have  misused  benefits. 

The  restitution  provision  of  section 
5105(c)  of  OBRA  90  contained  in  these 
proposed  regulations  was  effective 
November  5, 1990— the  date  OBRA  90 
was  enacted.  The  other  OBRA  90 
representative  payee  provisions 
addressed  by  these  proposed  rules  were 
effective  with  respect  to  determinations 
regarding  payment  of  benefits  to 
representative  payees  made  on"  or  after 
July  1. 1991. 

B.  Changes  Required  by  Public  Law  103- 
296 

Section  201  of  Public  Law  103-296, 
the  Social  Seciu-ity  Independence  and 
Program  Improvements  Act  of  1994 
(SSDPIA  94),  enacted  August  15,  1994: 

•  Extends  the  authority  for  qualified 
organizations  to  collect  fees  for 
representative  payee  services  beyond 
the  Jidy  1,  1994  siuiset  date; 

•  Included,state  or  local  government 
agencies  as  qualified  organizations  for 
purposes  of  collecting  fees;  and 

•  Required  an  aimual  adjustment 
(beginning  with  December  1996)  to  the 
limit  on  the  fee  collected  by  qualified 
organizations  for  providing  payee 
services. 

C.  Changes  Required  by  Public  Law  104- 
121 

Section  105  of  Public  Law  104-121, 
the  Contract  With  America 
Advancement  Act  of  1996,  enacted 
March  29, 1996,  eliminated  disability 
benefits  based  on  drug  addiction  and/or 
alcoholism  (DAA).  However, . 
individuals  %re  considered  to  have  a 
DAA  condition  when  there  is  medical 
evidence  of  DAA,  but  the  DAA  is  not 
material  to  the  disabiUty  determination. 
Under  Public  Law  104-121,  individuals 
with  a  DAA  condition  (as  determined  by 
the  Commissioner),  who  are  eligible  for 
Social  Security  or  SSI  benefits  based  on 
a  disability  other  than  DAA  and  who  are 


also  found  to  be  incapable  of  managing 
their  own  t  enefits,  must  have  a 
representat  ive  payee  if  the 
Commissio  aer  determines  that 
representat  ive  payment  would  serve  the 
interests  of  the  individual.  The  statute 
also  provic  Bd  an  exception  to  the  one- 
month  limi :  on  suspension  of  benefit 
payment  w  lile  we  are  looking  for  a 
representat  ive  payee  for  an  individual 
with  a  DAi* .  condition.  Appointment  of 
organizatia  nal  representative  payees  fdr 
incapable  i  idividuals  with  a  DAA 
condition  i  >  preferred;  however,  in 
certain  casi  s  we  can  s.elect  a  family 
member. 


D.  Changes 
105-33  an 


Required  By  Publi  ^  Law 
Public  Law  106-170 


Section  E  525(b)  of  Public  Law  105-33. 
the  Balanci  d  Budget  Act  of  1997, 
enacted  August  5, 1997,  provided 
technical  amendments  to  the  title  XVI 
portions  oftPublic  Law  104-121  relating 
to  the  effective  date  of  provisions 
conceminarepresentative  payees. 
Effective  Ju  ly  1, 1996  or  later,  certain 
individual:  with  a  DAA  condition  who 
were  found  to  be  incapable  of  managing 
their  benef  ts  would  be  paid  through  a 
representat  ve  payee.  In  addition, 
section  401  of  Public  Law  106-170,  the 
Ticket  to  V\  ork  and  Work  Incentives 
Improveme  at  Act  of  1999,  provided 
technical  a  nendments  to  Public  Law 
104-121  to  change  the  effective  date  of 
the  title  II  r  spresentative  payee  and 
referral  pro  i/isions  applicable  to 
individuals  with  a  DAA  condition. 

E.  Changes  Required  by  Public  Law  106- 
169 

Section  i  51  of  Public  Law  106-169, 
the  Foster  ( '.are  Independence  Act  of 
1999,  enaci  ed  on  December  14,  1999, 
added  a  ne  v  title  VIII  program  to  the 
Act — Speci  il  Benefits  for  Certain  World 
War  II  Vete  rans.  Title  VIII  requires  SSA 


to  pay  SVB 


to  certain  World  War  II 


Veterans.  S  action  807  of  the  Act 
authorizes  >SA  to  pay  SVB  to  a 
representative  payee  when  we 
determine  Ciat  would  be  in  the 
beneficiary  s  interest.  We  propose  to 
add  a  new  i  lubpart  F — Representative 
Payment  to  part  408  of  oiu  regulations 
to  set  forth  the  representative  payment 
rules  applii  :able  to  the  SVB  program. 

Explanatio  s  of  Proposed  Regulations 

We  are  p  -oposing  the  following 
changes  in  aui  regulations  to  reflect  the 
amendmeius  to  the  Act  made  by 
sections  5ip5(a)(l)  and  (2),  and  (c)  of 
OBRA  90;  section  201  of  Public  Law 
103-296;  section  105  of  Public  Law 
104-121;  SI  (ction  5525(b)  of  Public  Law 
105-33;  se<tion  251  of  Public  Law  106- 


169  and  section  401  of  Public  Law  106- 
170. 

A.  Restitution 

We  propose  to  amend  §§  404.902  and 
416.1402  to  include  a  determination  on 
restitution  as  an  initial  determination 
subject  to  the  administrative  review 
process.  This  change  reflects  our  view 
that  our  determination  regarding  a 
person's  right  to  restitution  is  a  decision 
covered  by  sections  205(b)(1)  and 
1631(c)(1)  of  the  Act,  and  is  an  initial 
determination  subject  to  the 
administrative  review  process. 

B.  Substantial  Harm 

We  propose  to  add  new  §§  404.2011 
and  416.611  to  explain  that  when  we 
have  determined  a  beneficiary  needs  to 
be  paid  through  a  representative  payee 
and  a  representative  payee  is  not 
immediately  available: 

1.  We  would  pay  monthly  benefits 
directly  to  a  beneficiary  who  we 
determine  should  have  a  representative 
payee  until  a  suitable  representative 
payee  is  selected,  unless  we  determine 
that  direct  pajonent  of  these  benefits 
would  result  in  substantial  harm  to  the 
beneficiary. 

2.  Findings  of  substantial  harm  would 
be  made  on  a  case-by-case  basis.  We 
would  find  substantial  harm  in  cases 
where  direct  payment  of  benefits  is 
expected  to  result  in  physical  or  mental 
injury  to  the  beneficiary  (such  as 
instances  when  the  beneficiary  cannot 
deal  with  the  stress  associated  with 
handling  his  or  her  own  financial 
affairs).  We  also  would  find  substantial 
harm  to  exist  when  the  beneficiary  is 
legally  incompetent,  imder  age  15,  or  is 
receiving  disability  payments  and  we 
have  determined  that  he  or  she  has  a 
DAA  condition.  However,  we  would 
allow  these  individuals  to  provide 
evidence  that  direct  payment  would  not 
cause  substantial  harm.  If  we  find  upon 
review  of  this  evidence  that  direct 
pa)Tnent  would  not  result  in  substantial 
harm,  then  we  will  make  direct  payment 
to  the  individual. 

3.  Findings  of  substantial  harm  are 
not  considered  initial  determinations 
subject  to  appeal  rights.  This  is  because 
a  finding  of  substantial  harm  will  not 
materially  affect  the  beneficiary  since 
delay  or  suspension  of  direct  payment  is 
temporary.  Beneficiaries  whc  have  their 
benefits  temporarily  suspended  can 
challenge  the  determination  to  make 
representative  payment  (§§404.902(o) 
and  416.1402(d)). 

4.  If  we  find  that  direct  pajonent  to  an 
individual  would  cause  substantial 
harm,  we  may  delay  or  suspend  benefits 
up  to  1  month.  If  the  beneficiary  who 
needs  a  representative  payee  is  legally 
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incompetent,  under  age  15,  or  receiving 
disability  payments  and  determined  by 
us  to  have  a  DAA  condition  and  is 
incapable,  we  may  delay  payments  for 
more  than  1  month. 

5.  Payment  of  any  benefits  which 
were  deferred  or  suspended  pending 
selection  of  a  representative  payee  will 
be  made  to  the  beneficiary  or  the 
representative  payee  as  a  single  siun,  or 
in  installments  when  we  determine  that 
installments  are  in  the  best  interest  of 
the  beneficiary. 

C.  Unsuitable  Representative  Payees 

We  propose  to  add  new  §§  404.2022 
and  416.622  to  explain  that: 

1.  A  representative  payee  applicant 
convicted  of  a  violation  under  section 
208,  811  or  1632  of  the  Act  may  never 
serve  as  a  representative  payee.  This 
prohibition  was  in  sections  208  and 
1632  of  the  Act  prior  to  enactment  of 
section  5105(a)(2)  of  OBRA  90  but  was 
never  included  in  our  regulations.  We 
added  section  811  violations  because  of 
the  enactment  of  the  new  SVB  program 
(section  807  of  the  Act). 

2.  A  representative  payee  applicant 
receiving  Social  Security,  SVB  or  SSI 
benefits  through  a  representative  payee 
may  not  serve  as  a  representative  payee. 
These  individuals  have  already  been 
determined  to  be  incapable  of  managing 
their  own  benefits. 

3.  A  representative  payee  applicant 
whose  prior  certification  or 
appointment  as  representative  payee 
was  revoked  or  terminated  for  misusing 
title  II,  VIII  or  XVI  benefits  generally 
may  not  be  appointed  as  a 
representative  payee.  We  may  make  an 
exception  to  this  prohibition  on  a  case- 
by-case  basis  if: 

•  Direct  payment  is  not  possible, 

•  No  suitable  alternative  payee  is 
available, 

•  Payment  to  the  payee  applicant 
would  serve  the  best  interest  of  the 
beneficiary, 

•  The  information  we  have  indicates 
the  applicant  is  now  suitable  to  serve  as 
payee  and 

•  The  applicant  has  repaid  the 
misused  benefits  or  has  a  plan  to  repay 
them. 

If  such  an  applicant  is  appointed, 
evaluation(s)  of  the  applicant's 
performance  as  representative  payee 
will  be  conducted  periodically  at 
intervals  not  to  exceed  3  months  until 
we  are  satisfied  that  the  payee  poses  no 
risk  to  the  beneficiary  and  is  likelyto 
perform  in  the  beneficiary's  best 
interest. 

4.  Payment  will  not  be  certified  to  a 
representative  payee  applicant  who  is  a 
creditor  of  the  beneficiary,  i.e.,  someone 
who  provides  the  beneficiary  with 


goods  or  services  for  monetary 
consideration,  unless  the  creditor  is: 

•  A  relative  of  the  beneficiary  living 
in  the  same  household  as  the 
beneficiary; 

•  A  legal  guardian  or  legal 
representative  of  the  beneficiary; 

•  A  facility  that  is  licensed  or 
certified  as  a  care  facility  under  State  or 
local  law,  or  an  administrator,  owner,  or 
employee  of  such  a  facility  and  the 
selection  of  the  facility  or  such  person 
is  made  only  after  we  have  attempted  to 
locate  an  alternative  representative 
payee  who  would  better  serve  the 
interests  of  the  beneficiary; 

•  An  individual  we  determine  to  be 
acceptable  to  serve  as  a  representative 
payee  because  we  have  determined  that 
the  individual  poses  no  risk  to  the 
beneficiary,  the  financial  relationship  of 
the  applicant  to  the  beneficiary  poses  no 
substantial  conflict  of  interest,  and  a 
more  suitable  representative  payee 
cannot  be  foimd;  or 

•  A  qualified  organization  authorized 
to  collect  a  monthly  fee  from  the 
beneficiary  for  expenses  incurred  by  the 
organization  in  providing  services 
performed  as  the  individual's 
representative  payee. 

D.  Investigation  of  Representative  Payee 
Applicants 

We  propose  to  add  new  §§  404.2024 
and  416.624  to  explain  that  before 
certifying  payment  to  a  representative 
prayee  applicant,  we  will  conduct  an 
investigation  of  the  payee  applicant  to 
determine  the  applicant's  suitability.  A 
face-to-face  interview  will  be  included 
as  part  of  the  investigation  unless  it  is 
impracticable  to  do  so.  A  face-to-face 
interview  may  be  considered 
impracticable  if  it  would  cause  the 
representative  payee  applicemt  undue 
hardship.  Undue  hardship  exists  when 
the  applicant  cannot  reasonably  make 
arrangements  to  visit  the  Social  Security 
field  office.  During  the  investigation,  We 
will: 

•  Require  the  payee  applicant  to 
submit  documented  proof  of  identity, 
unless  such  information  has  been 
submitted  with  an  application  for  titles 
n,  VIII  or  XVI  benefits; 

•  Verify  the  payee  applicant's  Social 
Security  account  nujmber  or  employer 
identification  number; 

•  Determine  whether  the  payee 
applicant  has  been  convicted  of  a 
violation  under  section  208,  811.  or 
1632  of  the  Act; 

•  Determine  whether  the  payee 
applicant  previously  served  as  a 
representative  payee  and  had  his  or  her 
certification  revoked  or  terminated 
because  of  misuse  of  title  II,  VIII  or  XVI 
benefits. 


E.  Notice  of  Appointment  of 
Representative  Payee 

We  propose  to  amend  existing 
§§  404.2030  and  416.630  to  explain  that 
whenever  we  intend  to  make 
representative  payment  or  to  appoint  a 
particular  representative  payee,  we  will 
provide  written  notice  to  the  beneficiary 
(or  the  legal  guardian  or  the  legal 
representative  of  the  beneficiary)  in 
advance  of  actually  appointing  the 
payee  and  certifying  payment.  This  will 
allow  the  beneficiary'  the  opportunity  to 
appeal  the  proposed  representative 
payee  appointment.  The  advance  notice 
will: 

•  Be  clearly  written  in  language  that  •= 
is  easily  understandable  to  the  reader; 

•  Identify  the  person  to  be  designated 
as  representative  payee; 

•  Explain  the  right  of  the  beneficiary 
(or  the  legal  guardian  or  legal 
representative  of  the  beneficiary)  to 
appeal  our  determination  that  a 
representative  payee  is  necessary; 

•  Explain  the  right  to  appeal  the 
designation  of  a  particular  person  to 
serve  as  the  representative  payee  of  the 
beneficiary;  and 

•  Explain  the  right  to  review  the 
evidence  upon  which  the  payee 
designation  is  based,  and  to  submit 
additional  evidence. 

If  the  beneficiary,  or  his  or  her  legal 
guardian  or  legal  representative,  appeals 
and  the  appeal  is  received  before  the 
appointment  of  the  representative  payee 
is  effective,  the  appointment  will  not  be 
processed  until  the  appeal  has  been 
resolved  in  accordemce  with  subpart  J  pf 
part  404  or  subpart  N  of  part  416.  We 
will  pay  ciurent  monthly  benefits 
directly  to  the  beneficiary,  where 
appropriate,  in  accordance  with 
proposed  §§404.2011  and  416.611,  until 
we  select  a  payee. 

F.  Organizational  Representative  Payees 

We  propose  to  amend  existing 
§§  404.2040a  and  416.640a  to  remove 
the  requirement  that  the  organization 
must  have  been  in  existence  prior  to 
October  1,  1988.  We  propose  to  include 
State  or  local  government  agencies  as 
qualified  organizations  for  piuposes  of 
collecting  fees.  We  also  propose  to 
revise  paragraph  (g),  Limitation  on  fees, ^ 
to  reflect  that  the  limit  on  fees  collected 
by  such  organizations  increases 
annually  by  the  same  percentage  as  the 
cost  of  living  adjustment. 

G.  Liability  for  Misused  Benefits 

We  propose  to  amend  §§404.2041 
and  416.641  to  explain  that: 

•  The  representative  payee  is  liable 
for  misuse  of  the  beneficiary's  benefits 
and  is  responsible  for  paying  back 
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misused  benefits  to  us.  We  will  always 
make  every  reasonable  effort  to  obtain 
restitution  of  misused  benefits; 

•  We  will  be  liable  for  repajrment  of 
misused  benefits  if  sucb  misuse  by  a 
representative  payee  results  from  our 
negligent  failure  to  investigate  or 
monitor  tbe  representative  payee.  The 
term  "negligent  failure"  as  used  in  the 
proposed  regulation  means  that  we 
failed  to  investigate  or  monitor  a 
representative  payee  or  that  we  did 
investigate  or  monitor  a  representative 
payee  but  were  negligent  in  that  effort; 

•  For  title  XVI  purposes,  when  we 
find  that  our  negligent  failure  to 
investigate  or  monitor  a  representative 
payee  results  in^suse  of  SSI  benefits 
which  involve  federally  administered 
State  supplementary  payments,  our 
repayment  of  misused  funds  will 
include  any  portion  of  misused  SSI 
benefits  which  are  State  supplementary 
payments. 

•  If  we  determine  that  repayment  of 
misused  benefits  is  appropriate,  we  will 
certify  for  payment  to  the  beneficiary  or 
the  beneficiary's  new  representative 
payee  an  amount  equal  to  such  misused 
benefits.     ' 

H.  When  a  New  Representative  Payee 
Will  Be  Selected 

We  propose  to  amend  §§404.2050 
and  416.650  to  reflect  changes  made  by 
section  5105(a)(1)  of  OBRA  90  requiring 
that  we  will  promptly  stop  payment  to 
a  representative  payee  and  make 
payment  directly  to  the  beneficiary' or  to 
a  new  payee  if  we,  or  a  court  of 
competent  jurisdiction,  determine  that 
the  representative  payee  has  misused 
the  beneficiary's  benefits.  We  may  make 
exceptions  to  this  rule  on  a  case-by-case 
basis  if  the  requirements  discussed  in 
C.3.  above  are  met. 

/.  Annual  Accounting  of  Benefits 

We  propose  to  amend  §§404.2065 
and  416.665  to  show  that  an  annual 
accounting  of  benefits  is  required  from 
all  representative  payees  except  for 
certain  State  institutions,  and  to  clarify 
the  types  of  questions  included  in  the 
accoimting  report.  We  also  clarify  that 
payees  must  keep  records  and  make 
them  availaUe  to  us  upon  request. 

/.  Other  Changes 

We  propose  to  amend  existing 
§§404.2025  and  416.625  to  change  the 
title  of  the  sections  to  "What 
information  must  a  representative  payee 
report  to  us?",  move  existing  paragraph 
(a)  of  these  sections  with  minor 
revisions  to  new  §§404.2024  and 
416.624  as  new  paragraph  (a)(8)  and 
keep  existing  paragraph  (b)  as  an 


undesignaked  paragraph  under 
§§404.2035  and  416.625. 

We  alsojpropose  to  amend  §§404.902 
and  416.1402,  paragraphs  (o)  and  (d), 
respectively,  to  remove  the  reference  to 
DAA  being  a  contributing  factor 
material  td  the  disability  determination. 
We  inclucfed  a  new  paragraph  (x)  and 
(o),  respectively,  to  include  misuse  of 
benefits  bj  a  representative  payee  when 
we  were  riisgligent  in  failing  to 
investigat^  or  monitor  the  payee  as  an 
initial  determination  subject  to  judicial 
review.     I 

K.  Represmtative  Payment  ofSVB 

Section  B07  of  the  Act  authorizes  SSA 
to  pay  yoiB-  SVB  benefits  to  a 
representative  payee  when  we 
determine'that  would  be  in  your 
interest.  Tne  title  VIII  provisions  on 
representapive  payment  closely  parallel 
the  represtntative  payment  provisions 
in  titles  II  md  XVI  of  the  Act  (although 
not  all  titl  I II/XVI  provisions  apply  to 
the  title  V  II  program).  We  are  therefore 
proposing  a  new  subpart  F  to  part  408 
which  inc  udes  an  introductory  section 
on  repress  atative  payment  in  the  title 
VIII  program  followed  by  sections  (with 
the  exception  of  §  408.630)  that  refer 
users  to  th  3  sections  in  part  404  that 
deal  with  he  appropriate  topics. 
Proposed  i  lubpart  F  would  consist  of  the 
following  tactions: 

•  Secti 
F. 

•  Secti 
reference 
explains  t 


408.601  introduces  subpart 


408.610  provides  a  cross- 
§  404.2010(a),  which 
e  circumstances  under  which 
we  will  mi  ike  representative  payment. 

•  Sectic  ti  408.611  provides  a  cross- 
reference  la  §404.2011,  which  explains 
what  hapdens  to  your  monthly  benefits 
while  we  are  finding  a  suitable 
representajive  payee. 

•  Sectia|n  408.615  provides  a  cross- 
reference  io  §404.2015,  which  explains 
the  kinds  Af  information  we  consider  in 

'  determiniHg  whether  to  make 
representative  payment. 

•  SecticBi  408.620  provides  a  cross- 
reference  to  §404.2020,  which  explains 
the  information  we  consider  in 
determiniag  an  appropriate 
representative  payee  for  you. 

•  Section  408.621  provides  a  cros^-     > 
reference  Id  §404. 2021(a),  which 
provides  a  list  of  the  payees  that  we 
prefer  to  si  srve  your  interests. 

•  Sectio  Q  408.622  provides  a  cross- 
reference  1 0  §  404.2022,  which  contains 
a  list  of  ini  lividuals  whom  we  generally 
will  not  se  lect  as  your  representative 
payee. 

•  Sectic  Q  408.624  provides  a  cross- 
reference  to  §404.2024,  which  explains 
how  we  inivestigate  whether  an 
individual  is  suitable  to  serve  as  a 


representative  payee,  including  the 
requirement  that  we  conduct  a  face-to- 
face  interview  with  the  payee  applicant 
unless  it  is  impracticable  to  do  so. 

•  Section  408.625  provides  a  cross- 
reference  to  §404.2025,  which  explains 
the  information  a  representative  payee 
or  payee  applicant  must  give  us. 

•  Section  408.630  explains  how  we 
will  notify  you  when  we  decide  you 
need  a  representative  payee. 

•  Section  408.635  provides  a  cross- 
reference  to  §  404.2035,  which  explains 
the  responsibilities  of  a  representative 
payee. 

•  Section  408.640  provides  a  cross- 
reference  to  §404.2040,  which  explains 
how  a  representative  payee  may  use  the 
SVB  payments  he  or  she  receives  on 
your  behalf. 

•  Section  408.641  provides  a  cross- 
reference  to  §404.2041,  which  explains 
who  is  liable  when  a  representative 
payee  misuses  the  benefits  he  or  she 
receives  on  your  behalf. 

•  Section  408.645  provides  a  cross- 
reference  to  §404.2045,  which  explains 
the  rules  your  representative  payee  must 
follow  to  conserve  or -invest  excess 
benefits,  contains  a  list  of  preferred 
investments,  and  explains  that  any 
interest  and  dividends  that  result  from 
an  investment  is  yoiu-  property,  not  the 
property  of  your  payee. 

•  Section  408.650  provides  a  cross- 
reference  to  §  404.2050,  which  explains 
when  we  will  select  a  new 
representative  payee  for  you. 

•  Section  408.655  provides  a  cross- 
reference  to  §  404.2055,  which  explains 
when  we  will  stop  representative 
payment  and  begin  making  payment 
directly  to  you. 

•  Section  408.660  provides  a  cross- 
reference  to  §  404.2060,  which  explains 
what  happens  to  accumulated  funds 
when  your  representative  payee 
changes. 

•  Section  408.665  provides  a  cross- 
reference  to  §404.2065,  which  explains 
how  we  require  your  representative 
payee  to  verify  that  he  or  she  used  your 
benefits  on  your  behalf. 

Clarity  ofThese  Regulations 

Executive  Order  12866,  as  amended 
by  Executive  Order  13258,  requires  each 
agency  to  write  all  rules  in  plain 
language.  In  addition  to  comments  you 
may  have  on  the  substance  of  these 
proposed  rules,  we  also  invite  your 
comments  on  how  to  make  these  rules 
easier  to  understand.  For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  rules  contain  technical 
language  or  jargon  that  is  not  clear? 


Federal  Register /Vol.  68,  No.  186  /  Thursday,  September  25,  2003  /  Proposed  Rules  55327 


•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed  rules 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866,  as  amended  by  Executive  Order 
13258.  Thus,  they  were  reviewed  by 
OMB.  However,  the  estimated  amounts 
of  the  savings  or  costs  involved  do  not 
cross  the  threshold  for  an  economically 
significant  regulation  as  defined  in 
Executive  Order  12866,  as  amended  by 
Executive  Order  13258. 


Executive  Order  13132  (Federalism)  and 
the  Unfunded  Mandates  Reform  Act  of 
1995 

We  have  reviewed  the  proposed  rules 
for  compliance  with  Executive  Order 
13132  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA  of  1995). 
We  have  determined  that  the  proposed 
rules  are  not  significant  within  the 
meaning  of  the  UMRA  of  1995  nor  will 
they  have  any  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  within  the 
meaning  of  Executive  Order  13132. 

The  provision  regarding  restitution  of 
misused  benefit  payments  will  not 
significantly  impact  the  States.  Even 
though  the  States  would  be  responsible 
for  the  supplementary  payments  portion 
of  the  restitution,  there  should  only  be 
a  small  number  of  cases  involved.  There 
is  a  very  small  number  of  representative 
payees  who  are  foimd  to  misuse  benefit 
pajmients  and  of  that  number,  misuse 
involving  SSI  payments  is  even  smaller. 
The  number  of  cases  where  "negligent 
failure"  might  potentially  be  involved 


would  be  much  smaller  still.  In 
addition,  SSA  will  seek  restitution  of 
misused  funds  from  the  terminated 
representative  payee  and,  if  the 
restitution  is  obtained,  the  State  will  be 
reimbursed  for  any  State  supplementary 
payment  involved. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  as  shown  in  the 
table  below.  Where  the  public  reporting 
biu-den  is  accounted  for  in  Information 
Collection  Requests  for  the  various 
forms  that  the  public  uses  to  submit  the 
information  to  SSA,  a  1-hour 
placeholder  burden  is  being  assigned  to 
the  specific  reporting  requirement(s) 
contained  in  these  rules;  we  are  seeking 
clearance  of  these  biudens  because  they 
were  not  considered  diuing  the 
clearance  of  the  forms. 


CFR  section 

Number  of 
respondents 

Frequency  of 
response 

Average  burden 
per  response 

Estimated- 

annual  tHjrden 

hours 

404.2011(a)(1)  

250 

3,000 

60 
8 

/ 

15  Minutes 

1  Hour 

62.5 

416.611(a)(1)  

404.2024(a)(2)  

1 

408.624  

1  Hour 

416.624(a)(2) 

404.2024(a)(8)  

1 

408.624  

6  Minutes 

416.624(a)(8)  

404.2025  

300 

408.625  : 

15  Minutes 

1  Hour 

416.625  „.. 

-  i 

404.2640a(a)-(cl)  s .'.. 

15 

416.640a(a)-(d)  

404.2040a(e) . 

g 

416.640a(e) 

1  Hour 

404.2065  .- 

1 

408.665  

416.665  

■ 1  1 

An  Information  Collection  Request 
has  been  submitted  to  OMB  for 
clearance.  We  are  soliciting  comments 
on  the  biu-den  estimate;  the  need  for  the 
information;  its  practical  utility;  ways  to 
enhance  its  quality,  utility  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  submitted  and/or 
faxed  to  OMB  and  the  Social  Security 
Administration  at  the  following 
addresses/numbers : 


Office  of  Management  and  Budget, 
Attn:  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room  10230, 
725  17th  St.,  NW.,  Washington,  DC 
20530,  Fax  Number:  202-395-6974. 

Social  Security  Administration,  Attn: 
SSA  Reports  Clearance  Officer,  Rm. 
1338  Annex  Building,  6401  Seciu-ity 
Boulevard,  Baltimore,  MD  21235-6401, 
Fax  Number:  410-965-6400. 

Comments  can  be  received  for  up  to 
60  days  after  publication  of  this  notice 
and  will  be  most  useful  if  received  by 
SSA  within  30  days  of  publication.  To 


receive  a  copy  of  the  OMB  clearance 
package,  you  may  call  the  SSA  Reports 
Clearance  Officer  on  410-965-0454. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social 
Security — Retirement  Insurance;  96.004, 
Social  Security — Sur\'ivors  Insurance; 
96.006,  Supplemental  Security  Income;  96- 
020,  Special  Benefits  for  Certain  World  War 
II  Veterans) 
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List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age.  Survivors  and  Disability 
Insurance;  Reporting  and  recordkeeping 
requirements.  Social  Seciuity. 

20  CFR  Part  408 

Administrative  practice  and 
procedure.  Aged;  Reporting  and 
recordkeeping  requirements,  Social 
Security;  Special  Veterans  benefits; 
Veterans. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
^requirements.  Supplemental  security 
income  (SSI). 

Dated:  June  19,  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security.  ■ 

For -the  reasons  set  out  in  the 
preamble,  we  propose  to  amend 
subparts  J  and  U  of  part  404,  add 
subpart  F  to  part  408,  and  amend 
subparts  F  and  N  of  part  416  of  Title  20 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  404-FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950- ) 

1.  The  authority  citation  for  subpart  J 
continues  to  read  as  follows: 

Authority:  Sees.  201(j).  204(f),  205(a),  (b) 
and  (d)-(h),  and  (j),  221.  225.  and  702(a)(5) 
of  the  Social  Security  Act  (42  U.S.C.  401tj). 
404(f).  405(a).  (b).  (d)-(h).  and  (j),  421.  425, 
and  902(a)(5));  31  U.S.C.  3720A;  sec.  5,  Pub. 
L.  97-455.  96  Stat.  2500  (42  U.S.C.  405  note); 
sees.  5.'6(c)-{e),  and  15,  Pub.  L.  98-460.  98 
Stat.  1802  (42  U.S.C.  421  note). 

2.  Amend  §  404.902  by  revising 
paragraph  (o),  removing  the  word  "and" 
at  the  end  of  paragraph  (v),  revising  the 
period  at  the  end  of  paragraph  (w)  to 
read  ";  and"  and  adding  paragraph  (x) 
to  read  as  follows: 

S  404.902    Administrative  actions  that  are 
initiai  determinations.   • 

***** 

(o)  Whether  the  pa)mient  of  your 
benefits  will  be  made,  on  your  behalf,  to 
a  representative  payee; 

***** 

Ix)  Whether  we  were  negligent  in 
failing  to  investigate  or  monitor  your 
representative  payee,  which  resulted  in 
the  misuse  of  benefits  by  yoiu' 
representative  payee. 

3.  The  authority  citation  for  subpart  U 
of  part  404  continues  to  read  as  follows: 


Authoriti:  Sees.  205(a).  (j).  and  (k).  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
405(a).  (j),  ind  (k).  and  902(a)(5)). 

4.  Add  4  404.2011  to  read  as  follows: 

§404.2011  I  What  happens  to  your  monthly 
benefits  while  we  are  finding  a  suitable 
representsfllve  payee  for  you? 

(a)  We  itiaypayyou  directly.  We  will 
pay  curreit  monthly  benefits  directly  to 
you  while!  finding  a  suitable 
represent^ive  payee  unless  we 
determine!  that  paying  you  directly 
would  cat;  se  substantial  harm  to  you. 
We  detem  line  substantial  harm  as 
follows: 

(1)  If  yai  are  receiving  disability 
payments  and  we  have  determined  that 
you  have  1 1  drug  addiction  or  alcoholism 
condition,  or  you  are  legally 
incompetc  nt,  or  you  are  under  age  15, 
we  will  pi  Bsume  that  substeintial  harm 
exists.  Ho'  vever.  we  will  allow  you  to 
dispute  th  s  presumption  by  presenting 
evidence  t  tiat  direct  payment  would  not 
cause  you  substantial  harm. 

(2)  If  yo  I  do  not  fit  any  of  these 
categories  we  make  findings  of 
substantia  harm  on  a  case-by-case  basis. 
We  consic  er  all  matters  that  may  affect 
your  abilil  y  to  manage  your  benefits  in 
your  own  jest  interest.  We  decide  that 
substantia  harm  exists  if  both  of  the 
following  conditions  exist: 

(i)  Direc  tly  receiving  benefits  can  be 
expected  t  d  cause  you  serious  physical 
or  mental  injury. 

(ii)  The  possible  effect  of  the  injury 
would  out  weigh  the  effect  of  having  no 
income  to  meet  your  basic  needs. 

(b)  We  n  lay  delay  or  suspend  your 
payments.  If  we  find  that  direct 
payment  v  rill  cause  substantial  harm  to 
you,  we  m  ay  delay  (in  the  case  of  initial 
entitlemei  t  to  benefits)  or  suspend  (in 
the  case  o:  existing  entitlement  to 
benefits)  p  ayments  for  as  long  as  1 
month  wh  le  we  try  to  find  a  suitable 
representa  tive  payee  for  you.  If  we  do 
not  find  a  layee  within  one  month,  we 
will  pay  yi  lu  directly.  If  you  are 
receiving  ( iisability  payments  and  we 
have  deteijnined  that  you  have  a  drug 
addiction  and  alcoholism  condition,  or 
you  are  legally  incompetent,  or  you  are 
under  age  a 5,  we  will  withhold  payment 
until  a  rep  resentative  payee  is 
appointed  even  if  it  takes  longer  than 
one  montt .  We  will,  however,  as  noted 
in  paragra  )h  (a)(1)  of  this  section,  allow 
you  to  pre  ient  evidence  to  dispute  the 
presumpti  on  that  direct  payment  would 
cause  you  substantial  harm.  See 
§404.2001  (b)(3)  for  our  policy  on 
suspendir  g  benefits  if  you  are  currently 
receiving  renefits  directly. 

Example  1 :  Substantial  Harm  Exists.  We 
are  unable  1  a  find  a  representative  payee  for 
Mr.  X,  a  67'  year-old  retirement  beneficiary 


who  is  an  alcoholic.  Based  on  contacts  with 
the  doctor  and  beneficiary,  we  determine  that 
Mr.  X  was  hospitalized  recently  for  his 
drinking.  Paying  him  directly  will  cause 
injury,  so  we  may  delay  payment  for  as  long 
as  one  month  based  on  substantial  harm 
while  we  locate  a  suitable  representative 
payee. 

Example  2:  Substantial  Harm  Does  Not 
Exist.  We  approve  a  claim  for  Mr.  Y.  a  title 
II  claimant  who  suffers  from  a  combination 
of  mental  impairments  but  who  is  not  legally 
incompetent.  We  determine  that  Mr.  Y  needs 
assistance  in  managing  his  benefits,  but  we 
have  not  found  a  representative  payee. 
Although  we  believe  that  Mr.  Y  may  not  use 
the  money  wisely,  there  is  no  indication  that 
receiving  funds  directly  would  cause  him 
substantial  harm  [i.e.,  physical  or  mental 
injury).  We  must  pay  current  benefits  directly 
to  Mr.  Y  while  we  locate  a  suitable 
representative  payee. 

(c)  How  we  pay  delayed  or  suspended 
benefit^.  Payment  of  benefits,  which 
were  delayed  or  suspended  pending 
appointment  of  a  representative  payee, 
can  be  made  to  you  or  your 
representative  payee  as  a  single  sum  or 
in  installments  when  we  determine  that 
installments  are  in  your  best  interest. 

5.  Amend  §404.2021  by  revising  the 
heading  and  paragraph  (a)  introductory 
text,  redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  new  paragraph 
(b)  to  read  as  follows: 

§  404.2021    What  is  our  order  of  preference 
in  selecting  a  representative  payee  for  you? 

***** 

(a)  For  beneficiaries  18  years  old  or 
older  (except  those  described  in 
paragraph  (b)  of  this  section),  om- 
preference  is — 

***** 

(b)  For  individuals  who  are  disabled 
and  who  have  a  drug  addiction  or 
alcoholism  condition  our  preference 
is — 

(1)  A  community-based  nonprofit 
social  service  agency  which  is  licensed 
by  the  State,  or  bonded; 

(2)  A  Federal,  State,  or  local 
government  agency  whose  mission  is  to 
carry  out  income  maintenance,  social 
service,  or  health  care-related  activities; 

(3)  A  State  or  local  government 
agency  with  fiduciary  responsibilities; 

(4)  A  designee  of  an  agency  (other 
than  a  Federal  agency)  referred  to  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  if  appropriate;  or 

(5)  A  family  member. 
***** 

6.  Add  §  404.2022  to  read  as  follows: 

§  404.2022    Who  may  not  serve  as  a 
representative  payee? 

A  representative  payee  applicant  may 
not  serve  if  he/she: 
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(a)  Has  been  convicted  of  a  violation 
under  section  208,  811  or  1632  of  the 
Social  Securitv  Act. 

(b)  Receives" title  II,  VIII,  or  XVI 
benefits  through  a  representative  payee. 

(c)  Previously  served  as  a 
representative  payee  and  was  found  by 
us,  or  a  court  of  competent  jurisdiction, 
to  have  misused  title  II,  VIII  or  XVI 
benefits.  However,  if  we  decide  to  make 
an  exception  to  this  prohibition,  we 
must  evaluate  the  payee's  performance 
at  least  every  3  months  until  we  are 
satisfied  that  the  payee  poses  no  risk  to 
the  beneficiary's  best  interest. 
Exceptions  are  made  on  a  case-by-case 
basis  if  all  of  the  following  are  true: 

(1)  Direct  payment  of  benefits  to  the 
beneficiary  is  not  in  the  beneficiary's 
interest. 

(2)  No  suitable  alternative  payee  is 
available. 

(3)  Selecting  the  payee  applicant  as 
representative  payee  would  be  in  the 
best  interest  of  the  beneficiarj'. 

(4)  The  information  we  have  indicates 
the  applicant  is  now  suitable  to  serve  as 
a  representative  payee. 

(5)  The  payee  applicant  has  repaid  the 
misused  benefits  or  has  a  plan  to.repay 
them. 

({^  Is  a  creditor.  A  creditor  is  someone 
who  provides  you  with  goods  or 
services  for  consideration.  This 
restriction  does  not  apply  to  the  creditor 
who  poses  no  risk  to  you  and  whose 
financial  relationship  with  you  presents 
no  substantial  conflict  of  interest,  and 
who  is  any  of  the  following: 

(1)  A  relative  living  in  the  same 
household  as  you  do. 

(2)  Your  legal  guardian  or  legal 
representative. 

(3)  A  facility  that  is  licensed  or 
certified  as  a  care  facility  under  the  law 
of  a  State  or  a  political  subdivision  of 

a  State. 

(4)  A  qualified  organization 
authorized  to  collect  a  monthly  fee  from 
you  for  expenses  incurred  in  providing 
representative  payee  services  for  you, 
under  §  404.2040a. 

(5)  An  administrator,  owner,  or 
employee  tDf  the  facility  in  which  you 
live  and  we  are  unable  to  locate  an 
alternative  representative  payee. 

(6)  Any  other  individual  we  deem 
appropriate  based  on  a  written 
determination. 

Example  1 :  Sharon  applies  to  be 
representative  payee  for  Ron  wiio  we  have 
determined  cannot  manage  his  benefits. 
Sharon  has  been  renting  a  room  to  Ron  for 
several  years  and  assists  Ron  in  handling  his 
other  financial  obligations,  as  needed.  She 
charges  Ron  a  reasonable  amount  of  rent.  Ron 
has  no  other  family  or  friends  willing  to  help 
manage  his  benefits  or  to  act  as 
representative  payee.  Sharon  has 
demonstrated  that  her  interest  in  and  concern 


for  Ron  goes  beyond  her  desire  to  collect  the 
rent  each  month.  In  this  instance,  we  may 
select  Sharon  as  Ron's  representative  payee 
because  a  more  suitable  payee  is  not 
available,  she  appears  to  pose  no  risk  to  Ron 
and  there  is  minimal  conflict  of  interest.  We 
will  document  this  decision. 

Example  2:  In  a  situation  similar  to  the  one 
above,  Ron's  landlord  indicates  that  she  is 
applying  to  be  payee  only  to  ensure  receipt 
of  her  rent.  If  there  is  money  left  after 
payment  of  the  rent,  she  will  give  it  directly 
to  Ron  to  manage  on  his  own.  In  this 
situation,  we  would  not  select  the  landlord 
as  Ron's  representative  payee  because  of  the 
substantial  conflict  of  interest  and  lack  of 
interest  in  his  well  being. 

7.  Add  §  404.2024  to  read  as  follows: 

§  404.2C24    How  do  we  investigate  a 
representative  payee  applicant? 

Before  selecting  an  individual  or 
organization  to  act  as  your 
representative  payee,  we  will  perform  ■ 
an  investigation. 

(a)  Nature  of  the  investigation.  As  part 
of  the  investigation,  we  do  the 
following: 

(1)  Conduct  a  face-tb-face  interview 
with  the  payee  applicant  unless  it  is 
impracticable  as  explained  in  paragraph 
(b)  of  this  section. 

(2)  Require  the  payee  applicant  to 
submit  documented  proof  of  identity, 
unless  information  establishing  identity 
has  recently  been  submitted  with  an 
applicntion  for  title  II,  VIII  or  XVI 
benefits. 

(3)  Verify  the  payee  applicant's  Social 
Security  account  number  or  employer 
identification  number. 

(4)  Determine  whether  the  payee 
applicant  has  been  convicted  of  a 
violation  of  section  208,  811  or  1632  of 
the  Social  Security  Act. 

(5)  Determine  whether  the  payee 
applicant  has  previously  served  as  a 
representative  payee  and  if  they  had  an 
appointment  as  payee  revoked  or 
terminated  for  misusing  title  II,  VIII  or 
XVI  benefits. 

(6)  Use  our  records  to  verify  the  payee 
applicant's  employment  and/or  direct 
receipt  of  title  II,  VIII,  or  XVI  benefits. 

(7)  Verify  the  payee  applicant's 
concern  for  the  beneficiary  with  the 
beneficiary's  custodian  or  other 
interested  person. 

(8)  Require  the  applicant  to  provide 
adequate  information  showing  his  or  her 
relationship  to  the  beneficiary  and 
describe  his  or  her  responsibility  for  the 
care  of  the  beneficiary. 

(9)  Determine  whether  the  payee 
applicant  is  a  creditor  of  the  beneficiary 
(see  §  404.2022(d)). 

(b)  A  face-to-face  interview.  We  may 
consider  a  face-to-face  interview 
impracticable  if  it  would  cause  the 
payee  applicant  iwdue  hardship.  For 


example,  the  payee  applicant  cares  for 
children  or  disabled  individuals  in  the 
home  and  no  alternative  caregiver  is  • 
available,  or  is  employed  and  caimot 
arrange  for  time  off  from  work,  or  would 
have  to  travel  a  great  distance  to  the 
field  office.  In  this  situation,  we  may 
conduct  the  investigation  to  determine 
the  payee  applicant's  suitability  to  serve 
as  a  representative  payee  without  a  face- 
to-face  interview.  We  may  decide 
subsequent  face-to-face  interviews  are 
impracticable  for  an  organizational 
representative  payee  applicant  when  the 
organization  is  kriown  by  the  field  office 
as  a  suitable  payee.  We  hase  this 
decision  on  the  organization's  past 
performance,  recent  contacts,  and  its 
knowledge  of  and  compliance  with 
reporting  requirements. 

8.  Revise  §  404.2025  to  read  as 
follows: 

§  404.2025    What  information  must  a 
representative  payee  report  to  us? 

Anytime  after  we  select  a 
representative  payee  for  you,  we  may 
ask  yoiu-  payee  to  give  us  information 
showing  a  continuing  relationship  with 
you,  a  continuing  responsibility  for  your 
care,  and  how  he/she  used  the  payments 
on  your  behalf.  If  yovlr  representative 
payee  doe.*-  not  give  us  the  requested 
information  within  a  reasonable  {>eriod 
of  time,  we  may  stop  sending  your 
benefit  payment  to  him/her — unless  we 
determine  that  he/she  had  a  satisfactory 
reason  for  not  meeting  oiu-  request  jmd 
we  subsequently  receive  the  requested 
information.  If  we  decide  to  stop 
sending  your  payment  to  your 
representative  payee,  we  will  consider 
paying  you  directly  (in  accordance  with 
§  404.2011)  while  we  look  for  a  new 
payee. 

9.  Revise  §  404.2030  to  read  as 
follows: 

§  404.2030    How  will  we  notify  you  wlien  we 
decide  you  need  a  representative  payee? 

(a)  We  notify  you  in  writing  of  our 
determination  to  make  representative 
payment.  This  advance  notice  explains 
that  we  have  determined  that 
representative  payment  is  in  your 
interest,  and  it  provides  the  name  of  the 
representative  payee  we  have  selected. 
We  send  this  notice  before  we  actually 
appoint  the  payee  and  allow  you  10 
days  from  the  receipt  of  the  notice  to 
protest  the  proposed  payee  appointment 
before  we  certify  payment  to  the  payee. 
If  you  are  under  age  15,  an 
unemancipated  minor  under  the  age  of 
18,  or  legally  incompetent,  oiu-  written 
notice  goes  to  your  legal  guardian  or 
legal  representative.  The  advance 
notice:  * 
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(1)  Contains  language  that  is  easily 
understandable  to  the  reader. 

(2)  Identifies  the  person  designated  as 
your  representative  payee. 

(3)  Explains  that  you,  your  legal 
guardian,  or  your  legal  representative 
can  appeal  our  determination  that  you 
need  a  representative  payee. 

(4)  Explains  that  you,  yoiu-  legal 
guardian,  er  your  legal  representative 
can  appeal  our  designation  of  a 
particular  person  or  organization  to 
serve  as  your  representative  payee. 

(5)  Explains  that  you.  your  legal 
guardian,  or  yoiu  legal  representative 
can  review  the  evidence  upon  which 
our  designation  of  a  particular 
representative  payee  is  based  and 
submit  additional  evidence. 

(b)  If  you,  your  legal  guardian,  or  your 
legal  representative  objects  to 
representative  payment  or  to  the 
designated  payee,  we  will  handle  the 
objection  as  follows: 

(1)  If  you  disagree  with  the  decision 
and  wish  to  file  an  appeal,  we  will 
process  it  under  subpart  J  of  this  part. 

(2)  If  you  file  the  appeal  before  the 
decision  takes  effect,  we  will  delay  the 
action  imtil  we  make  a  decision. 

10.  Revise  §  404.2040a  to  read  as 
follows: 

S  404.2040a    Compensation  for  qualified 
organizations  serving  as  representative 


(a)  Organizations  that  can  request 
compensation.  A  qualified  organization 
can  request  us  to  authorize  it  to  collect 
a  monthly  fee  from  your  benefit 

■  payment.  A  qualified  organization  is: 

(1)  Any  State  or  local  government 
agency  with  fiduciary  responsibilities  or 
whose  mission  is  to  carry  out  income 
maintenance,  social  service,  or  health 
care-related  activities;  or 

(2)  Any  community-based  nonprofit 
social  $ervice  organization  founded  for 
religious,  charitable  or  social  welfare 
purposes  which  is  licensed  in  the  State 
in  which  it  serves  as  representative 
payee  or  bonded. 

(b)  What  requirements  must  qualified 
organizations  meet?  Organizations  that 
are  qualified  under  paragraphs  (a)(1)  or 
(a)(2)  of  this  section  must  also  meet  the 
following  requirements  before  we  can 
authorize  them  to  collect  a  monthly  fee. 

(1)  A  qualified  organization  must 
regularly  provide  representative  payee 
services  doncurrently  to  at  least  five 
beneficiaries.  An  organization  which 
has  received  oiu-  authorization  to  collect 
a  fee  for  representative  payee  services, 
but  is  temporarily  (not  more  than  6 
months)  not  a  payee  for  at  least  five 
beneficiaries,  may  request  our  approval 
to  coiltinue  to  collect  fees  for  those 
beneficiaries  it  ciurently  serves  during 


this  short  period  in  which  the  qualified 
organizat  on  has  less  than  5 
beneficial  ies.  A  qualified  organization 
may  not  c  ollect  a  fee  unless  the 
condition  s  in  paragraph  (g)(3)  of  this 
section  ai  e  met. 

(2)  A  qi  lalified  organization  must 
demonstr  ite  that  it  is  not  a  creditor  of 
the  benef  ciary.  See  paragraph  (c)  of  this 
section  fo  r  exceptions  to  the 
requirem(  nt  regarding  creditors. 

(c)  Crec  itor  relationship.  On  a  case- 
by-case  bi  sis,  we  may  authorize  an 
organizat  on  to  collect  a  fee  for  payee 
services  c  espite  the  creditor 
relationsl  ip.  (For  example,  the  creditor 
is  the  ber  eficiary's  landlord.)  To 
jwovide  t  lis  authorization,  we  will 
review  al  of  the  evidence  submitted  by 
the  organ  zation  and  authorize 
collection  of  a  fee  when: 

(1)  The  creditor  services  (e.g., 
providing  housing)  provided  by  the 
organizat  on  help  to  meet  the  current 
needs  of  t  le  beneficiary;  and 

(2)  The  amount  the  organization 
charges  tl  e  beneficiary  for  these 
services  i; ;  commensurate  with  the 
beneficial  y's  ability  to  pay. 

(d)  Aut  }orization  process.  (1)  An 
organizat  on  must  request  in  writing 
and  recei'  e  an  authorization  from  us 
before  it  r  lay  collect  a  fee. 

(2)  An  (  rgEuiization  seeking 
authoriza  ion  to  collect  a  fee  must  also 
give  us  ev  idence  to  show  that  it  is 
qualified,  pursuant  to  paragraphs  (a), 
(b),  and  (c )  of  this  section,  to  collect  a 
fee. 

(3)  If  th ;  evidence  provided  to  us  by 
the  organ:  zation  shows  that  it  meets  the 
requirem(  nts  of  this  section,,  and 
additiona  investigation  by  us  proves  it 
suitable  ti  i  serve,  we  will  notify  the 
organizat:  on  in  writing  that  it  is 
authorize  1  to  collect  a  fee.  If  we  need 
more  evic  ence,  or  if  we  are  not  able  to 
authorize  the  collection  of  a  fee,  we  will 
also  notif '  the  organization  in  writing 
that  we  hi  ive  not  authorized  the 
collection  of  a  fee. 

(e)  Rev(  cation  and  cancellation  of  the 
authorization.  (1)  We  will  revoke  an 
authoriza  ion  to  collect  a  fee  if  we  have 
evidence  vhich  establishes  that  an 
organization  no  longer  meets  the 
requirements  of  this  section.  We  will 
issue  a  wi  itten  notice  to  the 
organizat:  on  explaining  the  reason(s)  for 
the  revoa  tion. 

(2)  An  (  rganization  may  cancel  its 
authoriza  ion  at  any  time  upon  written 
notice  to  i  is. 

(f)  Notit  «s.  The  written  notice  we  will 
send  to  ai  organization  authorizing  the 
collection  of  a  fee  will  contain  an 
effective  <  ate  for  the  collection  of  a  fee 


pursuant 


o  paragraphs  (a),  (b)  and  (c)  of 


this  sectic  n.  The  effective  date  will  be 


no  earlier  than  the  month  in  which  the 
organization  asked  for  authorization  to 
collect  a  fee.  The  notice  will  be 
applicable  to  all  beneficiaries  for  whom 
the  organization  was  payee  at  the  time 
of  our  authorization  and  all 
beneficiaries  for  whom  the  organization 
becomes  payee  while  the  authorization 
is  in  effect. 

(g)  Limitation  on  fees.  (1)  An 
organization  authorized  to  collect  a  fee 
under  this  section  may  collect  from  a 
beneficiary  a  monthly  fee  for  expenses 
(including  overhead)  it  has  incurred  in 
providing  payee  services  to  a 
beneficiary.  The  limit  on  the  fee  a 
qualified  organization  may  collect  for 
providing  payee  services  increases  by 
the  same  percentage  as  the  annual  cost 
of  Hving  adjustment  (COLA).  The 
increased  fee  amount  (rounded  to  the 
nearest  dollar)  is  taken  beginning  with 
the  benefit  for  December  (received  in 
January). 

(2)  Any  agreement  providing  for  a  fee 
in  excess  of  the  amount  permitted  shall 
be  void  and  treated  as  misuse  of  your 
benefits  by  the  organization  under 
§404.2041. 

(3)  A  fee  may  be  collected  for  any 
month  during  which  the  organization — 

(i)  Provides  representative  payee 
services; 

(ii)  Receives  a  benefit  payment  for  the 
beneficiary;  and 

'  (iii)  Is  authorized  to  receive  a  fee  for 
representative  payee  services. 

(4)  Fees  for  services  may  not  be  taken 
ft-om  any  funds  conserved  for  the 
beneficiary  by  a  payee  in  accordance 
with  §  404.2045. 

(5)  Generally,  an  organization  may  not 
collect  a  fee  for  months  in  which  it  does 
not  receive  a  benefit  payment.  However, 
an  organization  will  be  allowed  to 
collect  a  fee  for  months  in  which  it  did 
not  receive  a  payment  if  we  later  issue 
payment  for  these  months  and  the 
organization: 

(i)  Received  our  approval  to  collect  a 
fee  for  the  months  for  which  payment  is 
made; 

(ii)  Provided  payee  services  in  the 
months  for  which  payment  is  made;  and 

(iii)  Was  the  payee  when  the 
retroactive  payment  was  paid  by  us. 

(6)  An  authorized  organization  can 
collect  a  fee  for  providing  representative 
payee  services  from  another  source  if 
the  total  amoimt  of  the  fee  collected 
ft-om  both  the  beneficiary  and  the  other 
source  does  not  exceed  the  amount 
authorized  by  us. 

11.  Revise  §  404.2041  to  read  as 
follows: 
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§  404.2041    Who  is  liable  if  your 
representative  payee  misuses  your 
benefits? 

(a)  A  representative  payee  who 
misuses  your  benefits  is  responsible  for 
paying  back  misused  benefits.  We  will 
make  every  reasonable  effort  to  obtain 
restitution  of  misused  benefits  so  that 
these  benefits  can  be  repaid  to  you. 

(b)  We  will  repay  benefits  in  cases 
when  we  determine  that  a 
representative  payee  misused  benefits 
and  we  were  negligent  in  the 
investigation  or  monitoring  of  that 
representative  payee.  When  we  make 
restitution,  we  will  pay  you  or  your 
alternative  representative  payee  an 
amount  equal  to  the  misused  benefits 
less  any  amount  repaid  by  the  misuser. 

(c)  The  term  "negligent  failure"  used 
in  this  subpart  means  that  we  failed  to 
investigate  or  monitor  a  representative 
payee  or  that  we  did  investigate  or 
monitor  a  representative  payee  but  did 
not  follow  established  procedures  in  our 
investigation  or  monitoring.  Examples 
of  our  negligent  failure  include,  but  are 
not  liinited  to,  the  following: 

(1)  We  did  not  follow  our  established 
procediues  in  this  subpart  when 
investigating,  appointing,  or  monitoring 
a  representative  payee; 

(2)  We  did  not  timely  investigate  a 
reported  allegation  of  misuse;  or 

(3)  We  did  not  take  the  necessary 
steps  to  prevent  the  issuance  of 
payments  to  the  representative  payee 
after  it  was  determined  that  the  payee 
misused  benefits. 

(d)  Our  repayment  of  misused  benefits 
under  these  provisions  does  not  alter 
the  representative  payee's  liability  and 
responsibility  as  described  in  paragraph 
(a)  of  this  section. 

12.  Revise  §404.2050  to  read  as 
follows: 

§  404.2050    When  will  we  select  a  new 
representative  payee  for  you? 

When  we  learn  that  your  interest  is 
not  served  by  sending  yoiu  benefit 
payment  to  your  present  representative 
payee  or  that  your  present  payee  is  no 
longer  able  or  willing  to  carry  out  payee 
responsibilities,  we  will  promptly  stop 
sending  your  payment  to  the  payee.  We 
will  then  send  your  benefit  payment  to 
an  alternative  payee  or  directly  to  you, 
until  we  find  a  suitable  payee.  We  may 
suspend  payment  as  explained  in 
§  404.2011(c)  if  we  find  that  paying  you 
directly  would  cause  substantial  harm 
and  we  cannot  find  a  suitable 
alternative  representative  payee  before 
your  next  payment  is  due.  We  will 
terminate  payment  of  benefits  to  your 
representative  payee  and  find  a  new 
payee  or  pay  you  directly  if  the  present 
payee: 


(a)  Has  been  found  by  us  or  a  court 
of  competent  jurisdiction  to  have 
misused  your  benefits; 

(b)  Has  not  used  the  benefit  payments 
on  your  behalf  in  accordance  with  the 
guidelines  in  this  subpart; 

(c)  Has  not  carried  out  the  other 
responsibilities  described  in  this      ^^ 
subpart; 

(d)  Dies; 

(e)  No  longer  wishes  to  be  your  payee; 

(f)  Is  unable  to  manage  your  benefit 
payments;  or 

(g)  Fails  to  cooperate,  within  a 
reasonable  time,  in  providing  evidence, 
accoimting,  or  other  information  we 
request. 

13.  Revise  §404.2065  to  read  as 
follows: 

§404.2065    How  does  your  representative 
payee  account  for  the  use  of  benefits? 

A  representative  payee  must  account 
for  the  use  of  benefits.  We  require 
written  reports  fi-om  your  representative 
payee  no  less  than  annually  (except  for 
certain  State  institutions  which 
participate  in  a  separate  onsite  review 
program).  We  may  verify  how  your 
representative  payee  used  the  funds. 
Your  representative  payee  should  keep 
records  of  how  benefits  were  used  in 
order  to  make  accounting  reports  and 
make  those  records  available  upon  our 
request.  We  may  ask  your  representative 
payee  to  give  us  the  following 
information: 

(a)  Where  you  lived  diuing  the 
accoimting  period; 

(b)  Who  made  the  decisions  on  how 
your  benefits  were  spent  or  saved; 

(c)  How  your  benefit  payments  were 
used;  and 

(d)  How  much  of  yoiu'  benefit 
payments  were  saved  and  how  the 
savings  were  invested. 

PART  408— SPECIAL  BENERTS  FOR 
CERTAIN  WORLD  WAR  II  VETERANS 
(SVB) 

14.  Add  new  subpart  F  to  part  408  to 
read  as  follows: 

Subpart  F— Representative  Payment 

Sec. 

408.601     What  is  this  subpart  about? 

408.610  When  will  we  send  your  SVB 
pajmients  to  a  representative  payee? 

408.611  Wha!  happens  to  your  monthly 
benefits  while  we  are  finding  a  suitable 
representative  payee  for  you? 

408.615     What  information  do  we  consider 
in  determining  whether  we  will  pay  your 
benefits  to  a  representative  payee? 

408.620  What  information  do  we  consider 
in  selecting  the  proper  representative 
payee  for  you? 

408.621  What  is  our  order  of  preference  in 
selecting  »  representative  payee  for  you? 

408.622  Who  may  not  serve  as  a . 
representative  payee? 


408.624  How  do  we  investigate  a 
representative  payee  applicant? 

408.625  What  information  must  a 
representative  payee  report  to  us? 

408.630    How  will  we  notify'  you  when  we 
decide  you  need  a  representative  payee? 

408.635     What  are  the  responsibilities  of 
your  representative  payee? 

408.640  How  must  your  representative 
payee  use  your  benefits? 

408.641  Who  is  liable  if  your  representative 
payee  misuses  your  benefits? 

408.645    What  must  your  representative 

payee  do  with  unused  benefits? 
408.650    When  will  we  select  a  new 

representative  payee  for  you? 
408.655    When  will  we  stop  makirig  your 

payments  to  a  representative  payee? 
408.660    What  happens  to  your  accumulated 

funds  when  your  representative  payee 

changes? 
408.665    How  does  your  representative 

payee  account  for  the  use  of  your  SVB 

payments? 

Subpart  F— Representative  Payment 

Authority:  Sees.  702(a){5),  807,  and  810  of 
the  Social  Security  Act  (42  U.S.C.  902(a)(5), 
1007,  and  1010).  ' 

§  408.601    What  is  this  subpart  about? 

(a)  Explanation  of  representative 
payment.  This  subpart  explains  the 
policies  and  procedures  we  follow  to 
determine  whether  to  pay  your  benefits 
to  a  representative  payee  and  to  select 
a  representative  payee  for  you.  It  also 
explains  the  responsibilities  your 
representative  payee  has  for  using  the 
funds  he  or  she  receives  on  your  behalf. 
A  representative  payee  may  be  either  an 
individual  or  an  organization.  We  will 
select  a  representative  payee  to  receive 
your  benefits  if  we  believe  your  interests 
will  be  better  served  by  paying  a 
representative  payee  than  by  paying  you 
directly.  Generally,  we  appoint  a 
representative  payee  if  we  determine 
you  are  unable  to  manage  or  direct  the 
management  of  your  ov»ra  benefit 
payments.  Because  the  representative 
payment  policies  and  procedures  we 
use  for  the  title  VIII  program  closely 
parallel  our  title  II  policies  and 
procedures,  we  provide  cross-references 
to  the  appropriate  material  in  our  title 

II  representative  pajTnent  rules  in 
subpart  U  of  part  404  of  this  chapter. 

(b)  Policy  we  use  to  determine      ^ 
whether  to  make  representative 
payment.  For  an  explanation  of  the 
policy  we  use  to  determine  whether  to 
pay  your  SVB  to  a  representative  payee, 
see  §  404.2001(b)  of  this  chapter. 

§  408.61 0    When  will  we  send  your  SV^ 
payments  to  a  representative  payee? 

In  determining  when  we  will  pay 
your  benefits  to  a  representative  payee, 
we  follow  the  rules  in  §  404.2010(a)  of 
this  chapter. 
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S  406.61 1    What  happens  to  your  monthly 
benefits  while  we  are  finding  a  suitable 
representative  payee  for  you? 

For  an  explanation  of  the  policy  we 
use  to  determine  what  happens  to  your 
monthly  benefits  while  we  are  finding  a 
suitable  representative  payee  for  you, 
see  §  404.2011  of  this  chapter. 

§  408.61 5    What  information  do  we 
consider  in  determining  whether  we  will  pay 
your  benefits  to  a  representative  payee? 

We  determine  whether  to  pay  your 
benefits  to  a  representative  payee  after 
considering  the  information  listed  in 
§  404.2015  of  this  chapter. 

§408.620    What  information  do  we 
consider  in  selecting  the  proper 
representative  payee  for  you? 

Tq  select  a  proper  representative 
payee  for  you,  we  consider  the 
information  listed  in  §404.2020  of  this 
chapter. 

§406.621    What  is  our  order  of  preference 
in  selecting  a  representative  payee  for  you? 

We  use  the  preference  list  in 
§  404.2021(a)  of  this  chapter  as  a  guide 
in  selecting  the  proper  representative 
payee  for  you. 

§  408.622    Who  may  not  serve  as  a 
representative  payee? 

For  a  list  of  individuals  who  may  not 
serve  as  a  representative  payee,  see 
§  404.2022  of  this  chapter. 

§  408.624    How  do  we  investigate  a 
representative  payee  applicant? 

Before  selecting  an  individual  or 
organization  as  your  representative 
payee,  we  investigate  him  or  her 
following  the  rules  in  §  404.2024  of  this 
chapter. 

§  408.625    What  information  must  a 
representative  payee  report  to  us? 

Your  representative  payee  must  report 
to  us  information  as  described  in 
§404.2025  of  this  chapter. 

§  408.630    How  will  we  notify  you  when  we 
decide  you  need  a  representative  payee? 

(a)  We  notify  you  in  writing  of  our 
determination  to  make  representative 
payment.  The  notice  explains  that  we 
have  determined  that  representative 
payment  is  in  your  interest,  and  it 
provides  the  name  of  the  representative 
payee  we  have  selected.  The  notice: 

(1)  Contains  language  that  is  easily 
understandable  to  the  reader. 

(2)  Identifies  the  person  designated  as 
your  representative  payee. 

(3)  Explains  that  you,  your  legal 
guardian,  or  your  legal  representative 
can  appeal  our  determination  that  you 
need  a  representative  payee. 

(4)  Explains  that  you,  yoiu  legal 
guardian,  or  your  legal  representative 


can  appeal  our  designation  of  a 
particular  jerson  to  serve  as 
representa  ive  payee. 

(b)  If  yoi  ,  your  legal  guardiem,  or  your 
legal  repre  sentative  objects  to 

ive  payment  or  to  the 
payee,  you  can  file  a  formal 


representa 
designatec 
appeal. 


§  408.635    iVhat  are  the  responsibilities  of 
your  representative  payee? 

For  a  lisj  of  your  representative 
payee's  re^onsibilities,  see  §  404.2035 
of  this  chatter. 

§  408.640    How  must  your  representative 
payee  use )  our  tienefits? 

Your  ref  resentative  payee  must  use 
your  bene!  ts  in  accordance  with  the 
rules  in  §  -^04.2040  of  this  chapter. 


§408.641 

representative 

benefits? 

For  the 
who  is 
benefits. 


Vho  is  liable  if  your 
payee  misuses  your 


Hal  le 


t^les  we  follow  to  determine 
for  repayment  of  misused 
§404.2041  of  this  chapter. 


S<  R 


§408.645 
payee  do 

If  your 
accumulati  (d 
must  conserve 
provided 


'  Vhat  must  your  representative 
unused  benefits? 

presentative  payee  has 
benefits  for  you,  he  or  she 

or  invest  them  as 
§404.2045  of  this  chapter. 


I  w  th 

re 


11 


§408.655 
payments 

To  deterin 


ltd 


§408.660 

accumulatetl 

representative 

For  a  deicript 


vour  accun  lu 


interest 
change 
when  you 
directly 


yov  r 


§408.650    '  Vhen  will  we  select  a  new 
representat  ve  payee  for  you? 

We  folio  AT  the  rules  in  §404.2050  of 
this  chapte  r  to  determine  when  we  will 
select  a  ne  v  representative  payee  for 
vou. 


*  Vhen  will  we  stop  making  your 
a  representative  payee? 

ine  when  we  will  stop 
representalive  payment  for  you,  we 
follow  the  j-ules  in  §  404.2055  of  this 
chapter. 


1  Vhat  happens  to  your 
funds  when  your 
payee  changes? 

ion  of  what  happens  to 

lated  funds  (including  the 

earned  on  the  funds)  when  we 

representative  payee  or 

)egin  receiving  benefits 

§  404.2060  of  this  chapter. 


sep 

§  408.665    Aow  does  your  representative 
payee  accownt  for  the  use  of  your  SVB 
payments? 

Your  rep  resentative  payee  must 
account  foi  the  use  of  your  benefits  as 
specified  in  §404.2065  of  this  chapter. 

PART  416-  -SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND  AN^  DISABLED 

15.  The  <  uthority  citation  for  subpart 
F  continue?  to  read  as  follows: 


Authority:  Sees.  702(a)(5),  1631(a)(2)  and 
(d)(1)  of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5)  and  1383(a)(2)  and  (d)(1)). 

16.  Add  §416.611  to  read  as  follows: 

§  41 6.61 1    What  happens  to  your  monthly 
benefits  while  we  are  finding  a  suitable 
representative  payee  for  you? 

(a)  We  may  pay  you  directly.  We  will 
pay  current  monthly  benefits  directly  to 
you  while  finding  a  suitable 
representative  payee  unless  we 
determine  that  paying  you  directly 
would  cause  substantial  harm  to  you. 
We  determine  substantial  harm  as 
follows: 

(1)  If  you  are  receiving  disability 
payments  and  we  have  determined  that 
you  have  a  drug  addiction  or  alcoholism 
condition,  or  you  are  legally 
incompetent,  or  you  are  under  age  15, 
we  will  presume  that  substantial  harm 
exists.  However,  we  will  allow  you  to 
dispute  this  presumption  by  presenting 
evidence  that  direct  payment  would  not 
cause  you  substantial  harm. 

(2)  If  you  do  not  fit  any  of  these 
categories,  we  malce  findings  of 
substantial  harm  on  a  case-by-case  basis. 
We  consider  all  matters  that  may  affect 
your  ability  to  m«mage  your  benefits  in 
your  own  best  interest.  We  decide  that 
substemtial  harm  exists  if  both  of  the 
following  conditions  exist: 

(i)  Directly  receiving  benefits  can  be 
expected  to  cause  you  serious  physical 
or  mental  injury. 

(ii)  The  possible  effect  of  the  injury 
would  outweigh  the  effect  of  having  no 
income  to  meet  your  basic  needs. 

(b)  We  may  delay  or  suspend  your 
payments.  If  we  find  that  direct 
payment  will  cause  substantial  harm  to 
you,  we  may  delay  (in  the  case  of  initial 
eligibility  for  benefits)  or  suspend  (in 
the  case  of  existing  eligibility  for 
benefits)  payments  for  as  long  as  1 
month  while  we  try  to  find  a  suitable 
representative  payee.  If  we  do  not  find 

a  payee  within  one  month,  we  will  pay 
you  directly.  If  you  are  receiving 
disability  payments  and  we  have 
determined  that  you  have  a  drug 
addiction  or  alcoholism  condition,  or 
you  are  legally  incompetent,  or  you  are 
under  age  15,  we  will  withhold  payment 
until  a  representative  payee  is 
appointed  even  if  it  takes  longer  than 
one  month.  We  will,  however,  as  noted 
in  paragraph  (a)(1)  of  this  section,  allow 
you  to  present  evidence  to  dispute  the 
presumption  that  direct  payment  would 
cause  you  substantial  harm.  See 
§  416.601(b)(3)  for  our  policy  on 
suspending  the  benefits  if  you  are 
currently  receiving  benefits  directly. 

Example  1 :  Substantial  Harm  Exists.  We 
are  unable  to  find  a  representative  payee  for 
Mr.  X,  a  67  year  old  retirement  beneficiary 
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who  is  an  alcoholic.  Based  on  contacts  with 
the  doctor  and  beneficiary,  we  determine  that 
Mr.  X  was  hospitalized  recently  for  his 
drinking.  Paying  him  directly  will  cause 
injury,  so  we  may  delay  payment  for  as  long 
as  one  month  based  on  substantial  harm 
while  we  locate  a  suitable  representative 
payee. 

Example  2:  Substantial  Harm  Does  Not 
Exist.  We  approve  a  claim  for  Mr.  Y,  a  title 
XVI  claimant  who  suffers  from  a  combination 
of  mental  impairments  but  who  is  not  legally 
incompetent.  We  determine  that  Mr.  Y  needs 
assistance  in  managing  benefits,  but  we  have 
not  found  a  representative  payee.  Although 
we  believe  that  Mr.  Y  may  not  use  the  money 
wisely,  there  is  no  indication  that  receiving 
funds  directly  would  cause  him  substantial 
harm  [i.e.,  physical  or  mental  injury).  We 
must  pay  current  benefits  directly  to  Mr.  Y 
while  we  locate  a  suitable  representative 
payee. 

(c)  How  we  pay  delayed  or  suspended 
benefits.  Payment  of  benefits,  which 
were  delayed  or  suspended  pending 
appointment  of  a  representative  payee, 
can  be  made  to  you  or  your 
representative  payee  as  a  single  sum  or 
in  installments  when  we  determine  that 
installments  are  in  your  best  interest. 

17.  Amend  §416.621  by  revising  the 
heading  and  paragraph  (a)  introductory 
text,  redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  new  paragraph 
(b)  to  read  as  follows: 

§  41 6.621    What  is  our  order  of  preference 
in  selecting  a  representative  payee  for  you? 

***** 

(a)  For  beneficiaries  18  years  old  or 
older  (except  those  described  in 
paragraph  (b)  of  this  section),  our 
preference  is — 

***** 

(b)  For  individuals  who  are  disabled 
and  who  have  a  drug  addiction  or 
alcoholism  condition  our  preference 
is — 

(1)  A  community-based  nonprofit 
social  service  agency  licensed  by  the 
State,  or  bonded; 

(2)  A  Federal,  State  or  local 
government  agency  whose  mission  is  to 
carry  out  income  maintenance,  social 
service,  or  health  care-related  activities; 

(3)  A  State  or  local  government 
agency  with  fiduciary  responsibilities; 

(4)  A  designee  of  an  agency  (other 
than  a  Federal  agency)  referred  to  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  if  appropriate;  or 

(5)  A  family  member. 
***** 

18.  Add  §416.622  to  read  as  follows: 

§  41 6.622    Who  may  not  serve  as  a 
representative  payee? 

A  representative  payee  applicant  may 
not  serve  if  he/she: 

(a)  Has  been  convicted  of  a  violation 
under  section  208.  811  or  1632  of  the 
Social  Security  Act. 


(b)  Receives  title  II,  Vin,  or  XVI 
benefits  through  a  representative  payee. 

(c)  Previously  served  as  a 
representative  payee  and  was  found  by 
us,  or  a  court  of  competent  jurisdiction, 
to  have  misused  title  II,  VIII  or  XVI 
benefits.  However,  if  we  decide  to  make 
an  exception  to  the  prohibition,  we 
must  evaluate  the  payee's  performance 
at  least  every  3  months  imtil  we  are 
satisfied  that  the  payee  poses  no  risk  to 
the  beneficiary's  best  interest. 
Exceptions  are  made  on  a  case-by-case 
basis  if  all  of  the  following  are  true. 

(1)  Direct  payment  of  benefits  to  the 
beneficiary  is  not  in  the  beneficiary's 
interest. 

(2)  No  suitable  alternative  payee  is 
available. 

(3)  Selecting  the  payee  applicant  as 
representative  payee  would  be  in  the 
best  interest  of  the  beneficiary. 

(4)  The  information  we  have  indicates 
the  applicant  is  now  suitable  to  serve  as 
a  representative  payee. 

(5)  The  payee  applicant  has  repaid  the 
misused  benefits  or  has  a  plan  to  repay 
them. 

(d)  Applicant  is  a  creditor.  A  creditor 
is  someone  who  provides  you  with 
goods  or  services  for  consideration.  This 
restriction  does  not  apply  to  the  creditor 
who  poses  no  risk  to  you  and  whose 
financial  relationship  with  you  presents 
no  substantial  conflict  of  interest,  and  is 
any  of  the  following: 

(1)  A  relative  living  in  the  same 
household  as  you  do. 

(2)  Your  legal  guardian  or  legal 
representative. 

(3)  A  facility  that  is  licensed  or 
certified  as  a  care  facility  under  the  law 
of  a  State  or  a  political  subdivision  of 

a  State. 

(4)  A  qualified  organization 
authorized  to  collect  a  monthly  fee  from 
you  for  expenses  incurred  in  providing 
representative  payee  services  for  you, 
under  §416. 640a. 

(5)  An  administrator,  owner,  or 
employee  of  the  facility  in  which  you 
live  and  we  are  unable  to  locate  an 
alternative  representative  payee. 

(6)  Any  other  individual  we  deem 
appropriate  based  on  a  written 
determination. 

Example  1:  Sharon  applies  to  be 
representative  payee  for  Ron  who  we  have 
determined  needs  assistance  in  managing  his 
benefits.  Sharon  has  been  renting  a  room  to 
Ron  for  several  years  and  assists  Ron  in 
handling  his  other  financial  obligations,  as 
needed.  She  charges  Ron  a  reasonable 
amount  of  rent.  Ron  has  no  other  family  or 
friends  willing  to  help  manage  his  benefits  or 
to  act  as  representative  payee.  Sharon  has 
demonstrated  that  her  interest  in  and  concern 
for  Ron  goes  beyond  her  desire  to  collect  the 
rent  each  montb.  In  this  instance,  we  mav 
select  Sharon  as  Ron's  representative  payee 


because  a  more  suitable  payee  is  not 
available,  she  appears  to  pose  no  risk  to  Ron 
and  there  is  minimal  conflict  of  interest.  We 
will  document  this  decision. 

Example  2:  In  a  situation  similar  to  the  one 
above,  Ron's  landlord  indicates  that  she  is 
applying  to  be  payee  only  to  ensure  receipt 
of  her  rent.  If  there  is  money  left  after 
payment  of  the  rent,  she  will  give  it  directly 
to  Ron  to  manage  on  his  own.  In  this 
situation,  we  would  not  select  the  landlord 
as  Ron's  representative  payee  because  of  the 
substantial  conflict  of  interest  and  lack  of 
interest  in  his  well  being. 

19.  Add  §  416.624  to  read  as  follows: 

§  41 6.624    How  do  we  investigate  a 
representative  payee  applicant? 

Before  selecting  an  individual  or 
organization  to  act  as  your 
representative  payee,  we  will  perform 
an  investigation. 

(a)  Nature  of  the  investigation.  As  part 
of  the  investigation,  we  do  the 
following: 

(1)  Conduct  a  face-to-face  interview 
with  the  payee  applicant  unless  it  is 
impracticable  as  explained  in  paragraph 
(b)  of  this  section. 

(2)  Require  the  payee  applicant  to 
submit  documented  proof  of  identity, 
imless  information  establishing  identity 
has  recently  been  submitted  with  an 
application  for  title  II,  VIII  or  XVI 
benefits. 

(3)  Verify  the  payee  applicant's  Social 
Security  accoiuit  number  or  employer 
identification  number. 

(4)  Determine  whether  the  payee 
applicant  has  been  convicted  of  a 
violation  of  section  208,  811  or  1632  of 
the  Social  Seciu-ity  Act. 

(5)  Determine  whether  the  payee 
applicant  has  previously  served  as  a 
representative  payee  and  if  they  had  an 
appointment  as  payee  revoked  or 
terminated  for  misusing  title  II,  VIH  or 
XVI  benefits. 

(6)  Use  our  records  to  verify  the  payee 
applicant's  employment  and/or  direct 
receipt  of  title  II,  VIII.  or  XVI  benefits. 

(7)  Verify  the  payee  applicant's 
concern  for  the  beneficiary  with  the 
beneficiary's  custodian  or  other 
interested  person. 

(8)  Require  the  applicant  to  provide 
adequate  information  showing  his  or  her 
relationship  to  the  beneficiary  and 
describe  his  or  her  responsibility  for  the 
care  of  the  beneficiary. 

(9)  Determine  whether  the  payee 
applicant  is  a  creditor  of  the  beneficiary 
(see  §  416.622(d)). 

(b)  A  face-to-face  interview.  We  may 
consider  a  face-to-face  interview 
impracticable  if  it  would  cause  the 
payee  applicant  undue  hardship.  For 
example,  the  payee  applicant  cares  for 
children  or  disabled  individuals  in  the 
home  and  no  alternative  caregiver  is 
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available,  or  is  employed  and  cannot 
anange  for  time  off  from  work,  or  would 
have  to  travel  a  gredt  distance  to  the 
field  office.  In  this  situation,  we  may 
conduct  the  investigation  to  determine 
the  payee  applicant's  suitability  to  serve 
as  a  representative  payee  without  a  face- 
to-face  interview.  We  may  decide 
subsequent  £ace-to-face  interviews  are 
impracticable  for  an  organizational 
representative  payee  applicant  when  the 
organization  is  known  by  the  field  office 
as  a  suitable  payee.  We  base  this 
decision  on  the  organization's  past 
performance,  recent  contacts,  and  its 
knowledge  of  and  compliance  with 
reporting  requirements. 

20.  Revise  §  416.625  to  read  as 
follows: 

§416.625    What  information  must  a 
representative  payee  report  to  us? 

Anytime  after  we  select  a 
representative  payee  for  you,  we  may 
ask  your  payee  to  give  us  information 
showing  a  continuing  relationship  with 
you,  a  continuing  responsibility  for  your 
care,  and  how  he/she  used  the  payments 
on  your  behalf.  If  your  representative 
payee  does  not  give  us  the  requested 
information  witihin  a  reasonable  period 
of  time,  we  may  stop  sending  your 
benefit  payment  to  him/her — unless  we 
determine  that  he/she  had  a  satisfactory 
reason  for  not  meeting  our  request  and 
we  subsequently  receive  the  requested 
information.  If  we  decide  to  stop 
sending  your  benefit  pajmnent  to  your 
representative  payee,  we  will  consider 
paying  you  directly  (in  accordance  with 
§416.611)  while  we  look  for  a  new 
payee. 

21.  Revise  §  416.630  to  read  as 
follows: 

§416.630    How  wili  we  notify  you  when  we 
decide  you  need  a  representative  payee? 

(a)  We  notify  you  in  writing  of  our 
determination  to  make  representative 
pajnment.  This  advance  notice  explains 
that  we  have  determined  that 
representative  payment  is  in  your 
interest,  and  it  provides  the  name  of  the 
representative  payee  we  have  selected. 
We  send  this  notice  before  we  actually 
appoint  the  payee  and  allow  you  10 
days  from  the  receipt  of  the  notice  to 
protest  the  proposed  payee  appointment 
before  we  certify  payment  to  the  payee. 
If  you  are  under  age  15,  an 
imemancipated  minor  under  the  age  of 
18,  or  legally  incompetent,  our  written 
notice  goes  to  your  legal  guardian  or 
legal  representative.  The  advance 
notice: 

(1)  Contains  language  that  is  easily 
understandable  to  the  reader. 

(2)  Identifies  the  person  designated  as 
your  representative  payee. 


(3)  Expla  Ds  that  you,  your  legal 
guardian,  oi  your  legal  representative 
can  appeal  i  )ur  determination  that  you 
need  a  repr  ssentative  payee. 

(4)  Expla:  ns  that  you,  your  legal 
guardian,  of  your  legal  representative 
can  appeal  6ur  designation  of  a 
particular  p  erson  to  serve  as  yovu 
representati  ve  payee. 

(5)  Explai  ns  that  you,  your  legal 
your  legal  representative 
he  evidence  upon  which 

our  designation  of  a  particular 
representative  payee  is  based  and 
submit  additional  evidenoS. 

your  legal  guardian,  or  your 
legal  representative  objects  to 
representati  ve  payment  or  to  the 
designated  )ayee,  we  will  handle  the 

follows: 

disagree  with  the  decision 

file  ah  appeal,  we  will 


objection  as 

(1)  If  you 

and  wish  to 


process  it  u  ider  subpart  N  of  this  part. 


(2)  If  you 


lie  the  appeal  before  the 


decision  tal  es  effect,  we  will  delay  the 


action  until 
22.  Revis(  t 
follows: 


we  make  a  decision. 
§  416.640a  to  read  as 


§  41 6.640a  Compensation  for  qualified 
organization  t  serving  as  representative 
payees. 

(a)  Organizations  that  can  request 
compensati  jn.  A  qualified  organization 
can  request  us  to  authorize  it  to  collect 
a  monthly  f  se  from  your  benefit 
payment.  A  qualified  organization  is: 

(1)  Any  S  ate  or  local  government 
agency  witl;  fiduciary  responsibilities  or 
whose  miss  on  is  to  carry  out  income 
maintenanc  3,  social  service,  or  health 
care-related  activities;  or 

(2)  Any  ci  immunity-based  nonprofit 
social  servii  e  organization  founded  for 
religious,  cl  aritable  or  social  welfare 
purposes  w  lich  is  licensed  in  the  State 
in  which  it  ;erves  as  representative 
payee  or  boided. 

(b)  What  J  equirements  must  quahfied 
organizatioi  is  meet?  Organizations  that 
are  qualified  under  paragraphs  {a)(l)  or 
{a)(2)  of  this  section  must  also  meet  the 

-following  rtquirements  before  we  can 
authorize  d  em  to  collect  a  monthly  fee. 

(1)  A  qua  ified  organization  must 
regularly  provide  representative  payee 
services  codcurrently  to  at  least  five 
beneficiarie  ;.  An  organization  which 
has  receiver  our  authorization  to  collect 
a  fee  for  rep  resentative  payee  services, 
but  is  temp(  irarily  (not  more  than  6 
months)  no  a  payee  for  at  least  five 
beneficiarie  3,  may  request  our  approval 
to  continue  to  collect  fees. 

(2)  A  qua  ified  organization  must 
demonstrat  i  that  it  is  not  a  creditor  of 
the  benefici  uy .  See  paragraph  (c)  of  this 
section  for « xceptions  to  the 
requiremen  regarding  creditors. 


(c)  Creditor  relationship.  On  a  case- 
by -case  basis,  we  may  authorize  an 
organization  to  collect  a  fee  for  payee 
services  despite  the  creditor 
relationship.  (For  example,  the  creditor 
is  the  beneficiary's  landlord.)  To 
provide  this  authorization,  we  will 
review  all  of  the  evidence  submitted  by 
the  organization  and  authorize 
collection  of  a  fee  when: 

(1)  The  creditor  services  (e.g., 
providing  housing)  provided  by  the 
organization  help  to  meet  the  current 
needs  of  the  beneficiary;  and 

(2)  The  amount  the  organization 
ch^ges  the  beneficiary  for  these 
services  is  commensurate  with  the 
beneficiary's  ability  to  pay. 

(d)  Authorization  process.  (1)  An 
organization  must  request  in  writing 
and  receive  an  authorization  from  us 
before  it  may  collect  a  fee. 

(2)  An  organization  seeking 
authorization  to  collect  a  fee  must  also 
give  us  evidence  to  show  that  it  is 
qualified,  pursuant  to  paragraphs  (a), 
(b),  and  (c)  of  this  section,  to  collect  a 
fee. 

(3)  If  the  evidence  provided  to  us  by 
the  organization  shows  that  it  meets  die 
requirements  of  this  section,  and 
additional  investigation  by  us  proves  it 
suitable  tcfserve,  we  will  notify  the 
organization  in  writing  that  it  is 
authorized  to  collect  a  fee.  If  we  need 
more  evidence,  or  if  we  are  not  able  to 
authorize  the  collection  of  a  fee,  we  will 
also  notify  the  organization  in  writing 
that  we  have  not  authorized  the 
collection  of  a  fee. 

(e)  Revocation  and  cancellation  of  the 
authorization.  (1)  We  will  revoke  an 
authorization  to  collect  a  fee  if  we  have 
evidence  which  establishes  that  an 
organization  no  longer  meets  the 
requirements  of  this  section.  We  will 
issue  a  written  notice  to  the 
organization  explaining  the  reason(s)  for 
the  revocation. 

(2)  An  organization  may  cancel  its 
authorization  at  any  time  upon  written 
notice  to  us. 

(f)  Notices.  The  written  notice  we  will 
send  to  an  organization  authorizing  the 
collection  of  a  fee  will  contain  an 
effective  date  for  the  Collection  of  a  fee 
pursuant  to  paragraphs  (a),  (b)  and  (c)  of 
this  section.  The  effective  date  will  be 
no  earlier  than  the  month  in  which  the 
organization  asked  for  authorization  to 
collect  a  fee.  The  notice  will  be 
applicable  to  all  beneficiaries  for  whom 
the  organization  was  payee  at  the  time 
of  our  authorization  and  all 
beneficiaries  for  whom  the  organization 
becomes  payee  while  the  authorization 
is  in  effect. 

(g)  Limitation  on  fees.  (1)  An 
organization  authorized  to  collect  a  fee 
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under  this  section  may  collect  from  a 
beneficiary  a  monthly  fee  for  expenses 
(including  overhead)  it  has  incurred  in 
providing  payee  services  to  a 
beneficiary.  The  limit  on  the  fee  a 
qualified  organization  may  collect  for 
providing  .payee  services  increases  by 
the  same  percentage  as  the  annual  cost 
of  living  adjustment  (COLA).  The 
increased  fee  amount  (rounded  to  the 
nearest  dollar)  is  taken  beginning  with 
the  payment  for  January. 

(2)  Any  agreement  providing  for  a  fee 
in  excess  of  the  amoimt  permitted  shall 
be  void  and  treated  as  misuse  of  your 
benefits  by  the  organization  under 
§416.641. 

(3)  A  fee  may  be  collected  for  any 
month  during  which  the  organization — 

(i)  Provides  representative  payee 
services; 

(ii)  Receives  a  benefit  payment  for  the 
beneficiary;  and 

(iii)  Is  authorized  to  receive  a  fee  for 
representative  payee  services. 

(4)  Fees  for  services  may  not  be  taken 
from  any  funds  conserved  for  the 
beneficiary  by  a  payee  in  accordance 
with  §416.645. 

(5)  Generally,  an  organization  may  not 
collect  a  fee  for  months  in  which  it  does 
not  receive  a  benefit  payment.  However, 
an  organization  will  be  allowed  to 
collect  a  fee  for  months  in  which  it  did 
not  receive  a  payment  if  we  later  issue 
payment  for  these  months  and  the 
organization: 

(i)  Received  our  approval  to  collect  a 
fee  for  the  months  for  which  payment  is 
made; 

(ii)  Provided  payee  services  in  the 
months  for  which  payment  is  made;  and 

(iii)  Was  the  payee  when  the 
retroactive  payment  was  paid  by  us. 

(6)  An  authorized  organization  can 
collect  a  fee  for  providing  representative 
payee  services  from  another  source  if 
the  total  amount  of  the  fee  collected 
from  both  the  beneficiary  and  the  other 
source  does  not  exceed  the  amount 
authorized  by  us. 

23.  Revise  §416.641  to  read  as 
follows: 

§  41 6.641     Who  is  liable  if  your 
representative  payee  misuses  your 
t>enefits? 

(a)  A  representative  payee  who 
misuses  yoiu  benefits  is  responsible  for 
paying  back  misused  benefits.  We  will 
make  every  reasonable  effort  to  obtain 
restitution  of  misused  benefits  so  that 
these  benefits  can  be  repaid  to  you. 

(b)  We  will  repay  benefits  in  cases 
when  we  determine  that  a 
representative  payee  misused  benefits 
and  we  were  negligent  in  the 
investigation  or  monitoring  of  that 
representative  payee.  When  we  make 


restitution,  we  will  pay  you  or  your 
alternative  representative  payee  an 
amoimt  equal  to  the  misused  benefits 
less  any  amount  repaid  by  the  misuser. 

(c)  The  term  "negligent  failure"  used 
in  this  subpart  means  that  we  failed  to 
investigate  or  monitor  a  representative 
payee  or  that  we  did  investigate  or 
monitor  a  representative  payee  but  did 
not  follow  established  procedures  in  oiu' 
investigation  or  monitoring.  Examples 
of  our  negligent  failure  include,  but  are 
not  limited  to,  the  following: 

(1)  We  did  not  follow  oiu  established 
procedures  in  this  subpart  when 
investigating,  appointing,  or  monitoring 
a  representative  payee; 

(2)  We  did  not  investigate  timely  a 
reported  allegation  of  misuse;  or 

(3)  We  did  not  take  the  steps 
necessary  to  prevent  the  issuance  of 
pajmients  to  the  representative  payee 
after  it  was  determined  that  the  payee 
misused  benefits. 

(d)  Our  repayment  of  misused  benefits 
under  these  pro\  isions  does  not  alter 
the  representative  payee's  liability  and 
responsibihty  as  described  in  paragraph 
(a)  of  this  section. 

24.-Revise  §  416.650  to  read  as 
follows: 

§416.650    When  will  we  select  a  new 
representative  payee  for  you? 

When  we  learn  that  your  Interest  is 
not  served  by  sending  your  benefit 
payment  to  your  present  representative 
payee  or  that  yom-  present  payee  is  no 
longer  able  or  willing  to  carry  out  payee 
responsibilities,  we  will  promptly  stop 
sending  your  payment  to  the  payee.  We 
will  then  send  your  benefit  payment  to 
an  alternative  payee  or  directly  to  you, 
until  we  find  a  suitable  payee.  We  may 
suspend  payment  as  explained  in 
§  416.611(c)  if  we  find  that  paying  you 
directly  would  cause  substantial  harm 
and  we  cannot  find  a  suitable 
alternative  representative  payee  before 
yom-  next  payment  is  due.  We  will 
terminate  payment  of  benefits  to  your 
representative  payee  and  find  a  new 
payee  or  pay  you  directly  if  the  present 
payee: 

(a)  Has  been  found  by  us  or  a  coxul 
of  competent  jurisdiction  to  have 
misused  your  benefits; 

(b)  Has  not  used  the  benefit  payments 
on  yovu  behalf  in  accordance  with  the 
guidelines  in  this  subpart; 

(c)  Has  not  carried  out  the  other 
responsibilities  described  in  this 
subpart; 

(d)  Dies; 

(e)  No  longer  wishes  to  be  your  payee; 

(f)  Is  unable  to  manage  your  benefit 
payments;  or 

(g)  Fails  to  cooperate,  within  a 
reasonable  time,  in  providing  evidence, 


accounting,  or  other  information  we 
request. 

25.  Revise  §  416.665  to  read  as 
follows: 

§  41 6.665    How  ctoes  your  rapruantativ* 
payae  account  for  the  usa  of  twnaflts? 

A  representative  payee  must  account 
for  the  use  of  benefits.  We  require 
written  reports  from  your  representative 
payee  no  less  than  annually  (except  for 
certsun  State  institutions  which 
participate  in  a  separate  onsite  review 
program).  We  may  verify  how  your 
representative  payee  used  the  funds. 
Your  representative  payee  should  keep 
records  of  how  benefits  were  used  in 
order  to  make  accounting  reports  and 
make  those  records  available  upon  oiu 
request.  We  may  ask  your  representative 
payee  to  give  us  the  following 
information: 

(a)  Where  you  lived  during  the 
accoiuiting  period; 

(b)  Who  made  the  decisions  on  how 
yoiu-  benefits  were  spent  or  saved; 

(c)  How  your  benefit  pajnoients  Were 
used;  and 

(d)  How  much  of  your  benefit 
pa)rments  were  saved  and  how  the 
savings  were  invested. 

26.  The  authority  citation  for  subpart 
N  continues  to  read  as  follows: 

•  Authority:  Sees.  702(a)(5),  1631,  and  1633 
of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1383,  and  1383(b));  31  U.S.C. 

3  720  A. 

27.  Amend  §416.1402  by  revising 
paragraph  (d),  removing  the  word  "and" 
at  the  end  of  paragraph  (m),  replacing 
the  period  at  the  end  of  paragraph  (n) 
with  ";  and,"  and  adding  paragraph  (o) 
to  read  as  follows: 

§416.1402    Administrative  actions  that  are 
initial  determinations. 

*  *         *         *         * 

(d)  Whether  the  payment  of  your 
benefits  will  be  made,  on  your  behalf,  to 
a  representative  payee; 

*****  ^ 

(o)  Whether  we  were  negligent  in 
failing  to  investigate  or  monitor  your 
representative  payee,  which  resulted  in 
the  misuse  of  benefits  by  your 
representative  payee. 

[FR  Doc.  03-24017  Filed  9-24-03:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1506-AA28 

Customer  Identification  Programs  for 
Financial  Institutions 

agency:  Departmental  Offices,  Treasury. 
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action:  Disposition  of  comments  and 
termination  of  inquiry. 

SUMMARY:  The  Department  of  the 
Treasury  is  annoimcing  the  results  of  its 
July  1,  2003,  Notice  of  Inquiry  that 
sought  comment  on  two  aspects  of  the 
final  rules  issued  pursuant  to  section 
326  of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001  (the  Act).  Following 
a  review  of  comments  and  a  careful 
analysis  of  the  issues,  Treasury  has 
determined  that  no  changes  to  the  final 
rules  are  warranted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  General  Counsel,  (202) 
622-1927. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  May  9,  2003,  the  Department  of 
the  Treasury  (Treasury),  through  the 
Financial  Crimes  Enforcement  Network 
(FinCEN),  together  with  the  federal 
functional  regulators,  jointly  issued 
final  rules  implementing  section  326  of 
the  Act.^  The  final  rules  require  banks, 
securities  broker-dealers,  mutual  funds, 
and  futures  commission  merchemts  and  * 
introducing  brokers  to  establish 
reasonable  procedures  for  the 
identification  and  verification  of  new 
accountholders.  These  rules  became 
effective  on  June  9,  2003,  although 
financial  institutions  have  until  October 
1.  2003  to  come  into  compliance. 

On  July  1,  2003,  Treasury  published 
a  Notice  of  Inquiry  seeking  additional 
comment  on  two  discrete  aspects  of  the 
final  rules:  (i)  Whether  and  imder  what 
circumstances  financial  institutions 
should  be  required  to  retain  photocopies 
of  identification  documents  relied  on  to 
verify  customer  identity;  and  (ii) 
whether  there  are  situations  when  the 
regulations  should  preclude  reliance  on 
certain  forms  of  foreign  government- 
issued  identification  to  verify  customer 
identity.2 

n.  Summary  of  Comments 

Treasiuy  received  over  34,000 
comments  in  response  to  the  Notice  of 


>  See  68  FR  25089-25162.  The  Fetferal  functional 
regulators  include  the  Board  ot  Governors  of  the 
Federal  Reserve  System,  the  Federal  Deposit 
Insurance  Girporation,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office  of  Thrift 
Supervision,  the  National  Credit  Union 
Administration,  the  Securities  and  Exchange 
Commission,  and  the  Commodity  Futures  Trading 
Commission.  In  addition  to  the  joint  rules,  FinCEN 
also  issued  separately  a  rule  applicable  to  various 
state  chartered  institutions  lacking  a  Federal 
functional  regulator. 

2  68FR  39039. 


Inquiry.^  AB  comments  have  been 
reviewed.  TVeasury  received  comments 
from  a  widei  variety  of  individuals  and 
entities,  including  members  of  Congress, 
the  Department  of  Justice, 
representat^es  and  officials  of  State  and 
local  governments,  the  financial  services 
industry  (including  the  banking, 
securities,  diutual  fund,  and  insurance 
industries),  jfaith-based  organizations, 
advocacy  gipups,  and  interested 
citizens. 

The  Photicopy  Issue:  Treasury 
received  approximately  10,700 
comments  islating  to  the  question  of 
whether  tha  final  rules  should  require 
financial  in$titutions  to  make  and  retain 
photocopie^  of  identification  documents 
relied  uponKo  verify  identity.  As  issued, 
the  final  regulations  do  not  require 
financial  ini  ititutions  to  photocopy 
identificatic  n  documents.  Although  it  is 
not  disposit  ve  of  the  issue,  Treasury 
notes  that  tl  e  great  majority  of  those 
submitting  comments,  nearly  90 
percent,  did  not  believe  that  the  rules 
should  be  aj  nended  to  require  financial 
institutions  to  make  and  retain 
photocopies  of  identification 
documents. 

The  Forei  »n  Identification  Documents 
Issue:  Treas  iry  received  approximately 
24,000  com  nents  relating  to  the 
question  of  vhether  the  final  rules 
should  prec  ude  financial  institutions 
from  relyinj  on  certain  forms  of 
identificatic  n  issued  by  a  foreign 
government  As  issued,  the  final  rules 
neither  endi  )rse  nor  preclude  reliance 
on  particuls  r  forms  of  foreign 
government  issued  identification. 
Virtually  al  comments  were  directed 
toward  enc(  luaging  Treasury  either  to 
allow  finan(  ial  institutions  to  accept,  or 
to  preclude  them  from  accepting,  the 
Mexican  coi  isular  identification 
document,  me  Matricula  Consular. 
Indeed,  many  of  the  comments 
addressed  questions  of  immigration 
policy,  rath  sr  than  the  security  of  such 
documents.  Again,  although  not 
dispositive  )f  the  issue,  the  vast 
majority  of  hose  submitting  comments, 
nearly  83  p<  rcent,  did  not  believe  that 
the  final  ml  3s  should  be  changed  to 
preclude  re  lance  on  certain  forms  of 
identificatic  n  issued  by  a  foreign 
government 

III.  Resolut  on 

Treasury  ssued  the  Notice  of  Inquiry 
to  enhance  he  administrative  record 
with  respec  to  the  two  issues  outlined 
above.  The  iddition  of  over  34,000 


^  Treasury 
e-mails,  and 
letters  offered 
thus  raising  th 
on  the  two  issi 


wi  b 


ived  over  27.000  comment  letters, 
postings.  Many  of  the  comment 
iparate  opinions  on  the  two  issues, 
total  number  of  comments  received 
IS  to  over  34,000. 


comments  has  done  precisely  that. 
Despite  the  volume  of  comments 
received,  the  comments  presented  no 
new  argiunents  or  information  relative 
to  the  requirements  of  the  final  rules 
that  Treasury  and  the  financial 
regulators  did  not  already  consider  in 
developing  the  final  rules. 

Treasury  remains  persuaded,  asi  it  was 
at  the  conclusion  of  the  rulemaking 
process,  that  requiring  photocopies  of 
identification  documents  is  not  an 
appropriate  requirement  to  impose. 
While  individual  financial  institutions 
may  well  determine  that  it  is  prudent  to 
photocopy  identification  documents  in 
some  instances,  an  across-the-board 
requirement  is  inconsistent  with  the 
risk-based  approach  of  the  final  rules 
and  is  not  warranted. 

The  divergence  of  opinion  concerning 
the  relative  security  of  consular 
identification  cards  demonstrates  the 
difficulties  associated  with  cfrafting  a 
rule  that  would  purport  to  specify 
"imacceptable"  documents.  And,  given 
the  wide  array  of  identity  documents 
available,  the  security  and  reliability  of 
which  is  constantly  changing,  it  makes 
little  sense  from  a  regulatory  perspective 
to  specify  individual  types  of 
documents  that  cannot  be  used  within 
the  regulation  itself.  Any  such  list 
would  inevitably  be  quickly  out  of  date 
and  may  provide  financial  institutions 
with  an  unwarranted  sense  of  security 
about  documents  that  are  not 
prohibited:  Treasiuy  is  committed  to 
protecting  the  financial  system  from 
abuse  by  those  seeking  to  finance 
terrorism  or  commit  financial  crimes. 
This  conunitment  includes  providing 
financial  institutions  with  information 
relating  to  the  security  and  reliability  of 
identification  cards.  Treasury  will  use 
appropriate  methods,  both  formal  and 
informal,  to  ensure  that  such 
information  is  collected  and  shared  with 
the  financial  community  to  assist  them 
in  verifying  the  identity  of  their 
customers. 

IV.  Compliance  Deadline 

Numerous  conunenters  from  the 
financial  community  requested  that 
Treasury  extend  the  October  1 ,  2003 
deadline  for  complying  with  the 
customer  identification  regulations  in 
light  of  the  Notice  of  Inquiry.  The 
implementation  deadline  will  not  be 
extended.  Treasury  expects  all  financial 
institutions  covered  by  the  customer 
identification  regulations  to  have  their 
customer  identification  program  drafted 
and  approved  by  October  1,  2003. 
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Dated:  September  17,  2003. 
Wayne  A.  Abernathy, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  03-24226  Filed  »-24-03;  8:45  am] 

BILUNG  CODE  481&-2S-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFR  Part  806b 

[Air  Force  Instruction  33-332] 

Privacy  Act;  impiementation 

AGENCY:  Department  of  the  Air  Force, 
DoD. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  revise  the  Privacy  Act 
Program  Instruction.  The  revision 
moves  responsibility  for  the  Air  Force  ' 
Privacy  Program  from  AFCIC  to  AF- 
CIO;  prescribes  AFVA  33-276,  Privacy 
Act  Label  as  optional;  adds  the  E-Gov 
Act  of  2002  requirement  for  a  Privacy 
Impact  Assessment  for  all  information 
systems  that  are  new  or  have  major 
changes;  changes  appeal  processing 
from  AFCIC  to  Air  Force  Legal  Services 
Agency  (AFLSA/JACL);  adds  Privacy 
Act  warning  language  to  use  on 
information  systems  subject  to  the 
Privacy  Act,  includes  guidance  on 
sending  personal  information  via  e-mail; 
adds  procedures  on  complaints;  and 
provides  guidance  on  recall  rosters; 
social  rosters;  consent  statements, 
systems  of  records  operated  bv  a 
contractor,  and  placing  information  on 
shared  drives. 

DATES:  Submit  comments  oh  or  before 

October  27,  2003. 

ADDRESSES:  Address  all  comments 

concerning  this  proposed  rule  to  Mrs. 

Anne  Rollins,  Office  of  the  Air  Force 

Chief  Information  Officer,  AF-CIO/P, 

1155  Air  Force  Pentagon,  Washington, 

DC  20330-1155. 

POR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Anne  Rollins,  703-601^043. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  806b 

Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the  Air 
Force  is  revising  32  CFR  part  8Q6b  as 
follows:  J 

PART  806b— PRIVACY  ACT  PROGRAIM 

Subpart  A— Overview  of  the  Privacy  Act 
Program 

Sec. 

806b. 1.    Summary  of  Revisions. 


806b.2.  Basic  Guidelines. 

306b.3.  Violation  Penalties. 

806b.4.  Privacy  Act  Complaints; 

806b.5.  Personal  Notes. 

806b. 6.  Systems  of  Records  Operated  by  a 

Contractor. 

806b.7.  Responsibilities.  / 

Subpart  B— Obtaining  Law  Enforcement 
Records  and  Confidentiality  Promises 

806b. 8.     Obtaining  Law  Enforcement 

Records. 
806b. 9.    Confidentiality  Promises. 

Subpart  C— Collecting  Personal  Information 

806b.l0.     How  to  Collect  Personal 

Information. 
806b.  11.     When  to  Give  Privacy  Act 

Statements  (PAS). 
806b.  12.     Requesting  the  Soci'al  Security 

Number  (SSN). 

Subpart  D— Giving  Access  to  Privacy  Act 
Records 

806b.l3.     Making  a  Request  for  Access. 
806b.  14.     Processing  a  Request  for  Access. 
806b.  15.     Fees. 

806b.  16.     Denying  or  Limiting  Access. 
806b. 17.     Special  Provision  for  Certain 

Medical  Records. 
806b.  18.     Third  Party  Information  in  a 

Privacy  Act  System  of  Records. 
806b. 19.     Information  Compiled  in 

Anticipation  of  Civil  Action. 
806b.20.     Denial  Authorities. 

Subpart  E— Amending  the  Record 

806b. 21.     Amendment  Reasons. 
806b.22.     Responding  to  Amendment 

Requests. 
806b.23.     Approving  or  Denying  a  Record 

Amendment. 
806b. 24.     Seeking  Review  of  Unfavorable 

Agencv  Determinations. 
806b.25.    Contents  of  PA  Case  Files. 

Subpart  F— Appeals 

806b. 26.     Appeal  Procedures. 
Subpart  G— Privacy  Act  Notifications 

806b.27.     When  to  Include  a  Privacy  Act 

Warning  Statement  in  Publications. 
806b.28.     Warning  Banners.  ' 
806b. 29.     Sending  Personal  Information 
Over  Electronic  Mail. 

Subpart  H— Privacy  Impact  Assessments 

806b. 30.     Evaluating  Information  Systems 
for  Privacy  Act  Compliance.      - 

Subpart! — Preparing  and  Publishing 
System  Notices  for  the  Federal  Register 

806b.31.     Publishing  System  Notices. 
806b.32.     Submitting  Notices  for  Publication 

in  the  Federal  Register. 
806b. 33.     Reviewing  Notices. 

Subpart  J— Protecting  and  Disposing  of 
Records 

806b.34.     Protecting  Records. 
806b.  35.     Balancing  Protection. 
806b.36.     Disposing  of  Records. 

Sut>part  K — Privacy  Act  Exemptions 

806b.37.     Exemption  Types. 
806b.38.     Authorizing  Exemptions. 
806b.39.    Requesting  an  Exemption. 


806b.40.     Approved  Exemptions. 

Subpart  L— Disclosing  Records  to  Third 
Parties 

806b. 41.     Disclosure  Considerations. 

806b.42.     Social  Rosters. 

806b.43.     Placing  Personal  Information  on 

Shared  Drives. 
806b.44.     Personal  Information  that  Requires 

Protection. 
806b. 45.     Releasable  Information. 
806b.46.     Disclosing  Other  Information. 
806b.47.     Rules  for  Releasing  Privacv  Act 

Information  Without  the  Consent  of  the 

Subject. 
806b.48.     Disclosing  the  Medical  Records  of 

Minors.' 
806b.49.     Disclosure  Accountings.' 
806b. 50.     Computer  Matching. 
806b.51.     Privacy  and  tbe  Web. 

Subpart  M— Training 

806b. 52.     Who  Needs  Training. 

806b.53.     Training  Tools. 

806b.54.     Information  Collections.  Records, 

and  Forms  or  Information  Management 

Tools  (IMT). 
Appendix  A  to  Part  806b— References 
Appendix  B  to  Part  806b — Abbreviations  and 

Acronyms 
Appendix  C  to  Part  806b— Terms 
Appendix  D  to  Part  806b — Preparing  a 

System  Notice 
Appendix  E  to  Part  806b— General  and 

Specific  Exemptions 
Appendix  F  to  Part  806b — Privacy  Impact 

Assessment 

Autliority:  5  U.S.C.  552a. 

Subpart  A— Overview  of  the  Privacy 
Act  Program 

§  806b.  1     Summary  of  Revisions. 

This  part  moves  responsibility  for  the 
Air  Force  Privacy  Program  from  AFCIC 
to  AF-CIO;  prescribes  AFVA  33-276. 
Privacy  Act  Label  as  optional;  adds  the 
E-Gov  Act  of  2002  requirement  for  a 
Privacy  Impact  Assessment  for  all 
information  systems  that  are  new  or 
have  major  changes;  changes  appeal 
processing  from  AFCIC  to  Air  Force 
Legal  Services  Agency  (AFLSA/JACL); 
adds  Privacy  Act  warning  language  to 
use  on  information  systems  subject  to 
the  Privacy  Act,  includes  guidance  on 
sending  personal  information  via  e-mail: 
adds  procedures  on  complaints;  and 
provides  guidance  on  recall  rosters: 
social  rosters;  consent  statements, 
systems  of  records  operated  by  a 
contractor,  and  placing  information  on 
shared  drives. 

§806b^    Basic  Guidelines. 

This  part  implements  the  Privacy  Act 
of  1974  and  applies  to  records  on  living 
U.S.  citizens  and  permanent  resident 
aliens  that  are  retrieved  by  name  or 
personal  identifier.  This  part  also 
provides  guidance  on  collecting  and 
disseminating  personal  information  in 
general. 


55338 


Federal  Register /Vol.  68,  No.  1  6 /Thursday,  September  25,  2003  /  Proposed  Rules 


(a)  Records  that  are  retrieved  by  name 
or  personal  identifier  are  subject  to 
Privacy  Act  (PA)  requirements  and  are 
referred  to  as  PA  systems  of  records. 
The  Air  Force  must  publish  notices  in 
the  Federal  Register,  describing  the 
collection  of  information  for  new, 
changed  or  deleted  systems  to  inform 
the  public  and  give  them  an  opportunity 
to  comment  before  implementing  or 
changing  the  system,  (see  Appendix  D 
to  this  part). 

(b)  An  official  system  of  records  is: 

(1)  Authorized  by  law  or  Executive 
Order. 

(2)  Needed  to  carry  out  an  Air  Force 
mission  or  function. 

(3)  Published  in  the  Federal  Register. 

(c)  The  Air  Force  will  not: 

(1)  Keep  records  on  how  a  person 
exercises  First  Amendment  rights. 
EXCEPTIONS  are  when:  The  Air  Force 
has  the  permission  of  that  individual  or 
is  authorized  by  Federal  statute;  or  the 
information  pertains  to  an  authorized 
law  enforcement  activity. 

(2)  Penalize  or  harass  an  individual 
for  exercising  rights  guaranteed  under 
the  PA.  We  must  reasonably  help 
individuals  exercise  their  rights  under 
the  PA. 

(d)  Air  Force  members  will: 

(1)  Keep  paper  and  electronic  records 
that  are  retrieved  by  name  or  personal 
identifier  only  in  approved  PA  systems 
published  in  the  Federal  Register. 

(2)  Collect,  maintain,  and  use 
information  in  such  systems,  for 
purposes  described  in  the  published 
notice,  to  support  programs  authorized 
by  law  or  Executive  Order. 

(3)  Safeguard  the  records  in  the 
system  and  ke^  them  the  minimum 
time  required. 

(4)  Ensure  records  are  timely, 
accurate,  complete,  and  relevant. 

(5)  Amend  and  correct  records  on 
request. 

(6)  Allow  individuals  to  review  and 
receive  copies  of  their  own  records 
unless  the  Secretary  of  the  Air  Force 
approved  an  exemption  for  the  system; 
or  the  Air  Force  created  the  records  in 
anticipation  of  a  civil  action  or 
proceeding. 

(7)  Provide  a  review  of  decisions  that 
deny  individuals  access  to  or 
amendment  of  their  records  through 
appellate  procedures. 

S806b.3    Violation  Penalties. 

An  individual  may  file  a  civil  law  suit 
against  the  Air  Force  for  failing  to 
comply  with  the  PA.  The  courts  may 
find  an  individual  offender  guilty  of  a 
misdemeanor  and  fine  that  individual 
offender  not  more  than  $5,000  for: 

(a)  Willfully  maintaining  a  system  of 
records  that  doesn't  meet  the  public 
notice  requirements. 


(b)  Disc  osing  infonnation  from  a 
system  of  "ecords  to  someone  not 
entitled  to  the  information. 

(c)  Obta  ning  someone  else's  records 
under  fals  i  pretenses. 

§  806b.4    f  rivacy  Act  Complaints. 

Process  PA  complaints  or  allegations 
of  PA  violations  through  the  appropriate 
base  or  MAJCOM  PA  office,  to  the  local 
systems  m  anager.  The  base  or  MAJCOM 
PA  officer  directs  the  process  and 
provides  §  aidance  to  the  system 
manager. '  "he  local  systems  manager 
will  inves  igate  complaints,  or 
allegation!  of  PA  violations;  will 
establish  a  nd  review  the  facts  when 
possible;  i  iterview  individuals  as 
needed;  d(  termine  validity  of  the 
complaint  take  appropriate  corrective 
action;  am  ensure  a  response  is  sent  to 
the  compl  linant  through  the  PA  Officer. 
In  cases  w  lere  no  system  manager  can 
be  identifi  id,  the  local  PA  officer  will 
assume  th  sse  duties.  Issues  that  cannot 
be  resolve  1  at  the  local  level  will  be 
elevated  t(  the  MAJCOM  Privacy  Office. 
When  app  ■opriate,  local  system 
managers  Will  also:  refer  cases  for  more 
formal  invpstigation,  refer  cases  for 
command  nisciplinajy  action,  and 
consult  the  servicing  SJA.  In  unified 
combatant^  commands,  process 
component  unique  system  complaints 
through  tlie  respective  component  chain 
of  commamd. 

i 
§806b.5    l^rsonal  Notes. 

The  Pri\  acy  Act  does  not  apply  to 
personal  n  otes  on  individuals  used  as 
memory  a:  ds.  Personal  notes  may 
become  Pi  ivacy  Act  records  if  they  are 
retrieved  1  y  name  or  other  personal 
identifier  i  ind  at  least  one  of  the 
following  hree  conditions  apply: 

(a)  Keep  ing  or  destroying  the  records 
is  not  at  th  e  sole  discretion  of  the 
author; 

(b)  The  1  lotes  are  required  by  oral  or 
written  dii  ective,  regulation,  or 
command  jolicy;  or 

(c)  They  are  shown  to  other  agency 
personnel 

§806b.6    S  ystems  of  Records  Operated  by 
a  Contract(  r. 

Contracl  ors  who  are  required  to 
operate  or  maintain  a  PA  system  of 
records  by  contract  must  follow  this  part 
for  collect  ng,  safeguarding, 
maintain!]  ig,  using,  accessing,  amending 
and  dissei  linating  personal  information. 
The  recor(  system  affected  is 
considerei  to  be  maintained  by  the  Air 
Force  and  is  subject  to  this  part. 
Systems  n  anagers  for  offices  who  have 
contractor  i  operating  or  maintaining 
such  recoi  d  systems  must  ensure  the 
contract  c  ntains  the  proper  PA  clauses, 


and  identify  the  record  system  number, 
as  required  by  the  Defense  Acquisition 
Regulation  and  this  part. 

(a)  Contracts  for  systems  of  records 
operated  or  maintained  by  a  contractor 
will  be  reviewed  aimually  by  the 
appropriate  MAJCOM  Privacy  Officer  to 
ensure  compliance  with  this  part. 

(b)  Disclosure  of  personal  records  to  a 
contractor  for  use  in  the  performance  of 
an  Air  Force  contract  is  considered  a 
disclosure  within  the  agency  under 
exception  (b)(1)  of  the  Privacy  Act  (see 
§806b.47(a)). 

§806b.7    Responsibilities. 

(a)  The  Air  Force  Chief  Information 
Officer  (AF-CIO)  is  the  senior  Air  Force 
Privacy  Official  with  overall 
•responsibility  for  the  Air  Force  Privacy 
Act  Program. 

(b)  The  Office  of  the  General  Counsel 
to  the  Secretary  of  the  Air  Force  (SAF/ 
OCA)  makes  final  decisions  on  appeals. 

(c)  The  General  Litigation  Division, 
AFLSA/JACL,  receives  PA  appeals  and 
provides  recommendations  to  the 
appellate  authority.  Service  unique 
appeals,  from  imified  combatant 
commands,  should  go  through  the 
respective  chain  of  command. 

(d)  The  Plans  and  Policy  Directorate, 
Office  of  the  Chief  Information  Officer 
(AF-CIO/P)  manages  the  program 
through  the  Air  Force  PA  Officer  who: 

(1)  Administers  procedures  outlined 
in  this  part. 

(2)  Reviews  publications  emd  forms 
for  compliance  with  this  part. 

(3)  Reviews  and  approves  proposed 
new,  altered,  and  amended  systems  of 
records;  and  submits  system  notices  and 
required  reports  to  the  Defense  Privacy 
Office. 

(4)  Serves  as  the  Air  Force  meimber  on 
the  Defense  Privacy  Board  and  the 
Defense  Data  Integrity  Board. 

(5)  Provides  guidance  and  assistance 
to  MAJCOMs,  FOAs,  DRUs  and 
combatant  commands  for  which  AF  is 
executive  agent  in  their  implementation 
and  execution  of  the  Air  Force  Privacy 
Program.  Insures  availability  of  training 
and  training  tools  for  a  variety  of 
audiences. 

(6)  Provides  advice  and  support  to 
those  commands  to  ensure  that 
information  requirements  developed  to 
collect  or  maintain  personal  data 
conform  to  PA  standards;  and  that 
appropriate  procedures  and  safeguards 
are  developed,  implemented,  and 
maintained  to  protect  the  information. 

(e)  MAJCOM  commanders,  and 
Deputy  Chiefs  of  Staff  (DCS)  and 
comparable  officials  at  Secretary  of  the 
Air  Force  and  Headquarters  United 
States  Air  Force  (HQ  USAF)  offices 
implement  this  part. 
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(f)  llth  Communications  Squadron 
(11  CS/SCS),  will  provide  PA  training 
and  submit  PA  reports  for  HQ  USAF 
and  SAP  offices. 

(g)  MAJCOM  Commanders:  Appoint  a 
command  PA  officer,  and  send  die 
name,  office  symbol,  phone  number, 
and  e-mail  addiess  to  AF-CIO/P. 

(h)  MAJCOM  and  HAF  Functional 
CIOs: 

(1)  Review  and  provide  final  approval 
on  Privacy  Impact  Assessments  (PIA) 
(see  Appendix  F). 

(2)  Send  a  copy  of  approved  PIAs  to 
AF-CIO/P  for  forwarding  to  DoD  and 
Office  of  Management  and  Budget 
(OMB). 

(i)  MAJCOM  PA  Officers: 

(1)  Train  base  PA  officers.  May 
authorize  appointment  of  unit  PA 
monitors  to  assist  with  implementation 
of  the  program. 

(2)  Promote  PA  awareness  throughout 
the  organization. 

(3)  Review  publications  and  forms  for 
compliance  with  this  part  (do  forms 
require  a  Privacy  Act  Statement  (PAS); 
is  PAS  correct?) 

(4)  Submit  reports  as  required. 

(5)  Review  system  notices  to  validate 
currency. 

(6)  Evaluate  the  health  of  the  program 
at  regular  intervals  using  this  part  as 
guidance. 

(7)  Review  and  provide 
recommendations  on  completed  Privacy 
Impact  Assessments  (PIA)  for 
information  systems. 

(8)  Resolve  complaints  or  allegations 
of  PA  violations. 

(9)  Review  and  process  denial 
recommendations. 

(10)  Provide  guidance  as  needed  to 
functionals  on  implementing  the 
Privacy  Act. 

(j)  Base  PA  Officers: 

(1)  Provide  guidance  and  training  to 
base  personnel. 

(2)  Submit  reports  as  required. 

(3)  Review  publications  and  forms  for 
compliance  with  this  part. 

(4)  Review  system  notices  to  validate 
currency. 

(5)  Direct  investigations  of 
complaints/violations. 

(6)  Evaluate  the  health  of  the  program 
at  regular  intervals  using  this  part  as 
guidance. 

(k)  System  Managers: 

(1)  Matiage  and  safeguard  the  system. 

(2)  Train  users  on  PA  requirements. 

(3)  Protect  records  from  unauthorized 
disclosure,  alteration,  or  destruction. 

(4)  Prepare  system  notices  and 
reports. 

(5)  Answer  PA  requests. 

(6)  Records  of  disclosiu'es. 

(7)  Validate  system  notices  annually. 

(8)  Investigate  PA  complaints. 


(1)  System  owners  and  developers: 

(1)  Decide  the  need  for,  and  content 
of  systems. 

(2)  Evaluate  PA  requirements  of 
information  systems  in  early  stages  of 
development. 

(3)  Complete  a  PIA  and  submit  to  the 
PA  Officer: 

Subpart  B— Obtaining  l^w 
Enforcement  Records  and 
Confidentiaiity  Promises 

§806b.8    Obtaining  Liiw  Enforcement 
Records. 

The  Commander,  Air  Force  Office  of 
Special  Investigation  (AFOSI);  the 
Commander,  Air  Force  Security  Forces 
Center  (HQ  AFSFC);  MAJCOM,  FOA, 
and  base  chiefs  of  security  forces; 
AFOSI  detachment  commanders;  and 
designees  of  those  offices  may  ask 
another  agency  for  records  for  law 
enforcement  under  5  U.S.C.  552a(b)(7). 
The  requesting  office  must  indicate  in 
writing  the  specific  part  of  the  record 
desired  and  identify  the  law 
enforcement  activi^  asking  for  the 
record. 

§806b.9    Confidentiality  Promises. 

Promises  of  confidentiality  must  be 
prominently  annotated  in  the  record  to 
protect  from  disclosure  any 
"confidential"  information  under  5 
United  States  Code  552a  (k)(2),  (k}(5),  or 
(k)(7)  of  the  Privacy  Act. 

Subpart  C— Collecting  Personal 
Information 

§  806b.  10    How  To  Collect  Personal 
Information. 

Collect  personal  information  directiy 
from  the  subject  of  the  record  whenever 
possible.  Only  ask  third  parties  when: 

(a)  You  must  verify  information.' 

(b)  You  want  opinions  or  evaluations. 

(c)  You  can't  contact  the  subject. 

(d)  You  are  doing  so  at  the  request  of 
the  subject  individual. 

§  806b.1 1    When  To  Give  Privacy  Act 
Statements  (PAS). 

Give  a  PAS  orally  or  in  writing  to  the 
subject  of  the  record  when  you  are 
collecting  information  from  them  that 
will  go  in  a  system  of  records. 

Note:  Do  this  regardless  of  how  you  collect 
or  record  the  answers.  You  may  display  a 
sign  in  areas  where  people  routinely  furnish 
this  kind  of  information.  Give  a  copy  of  the 
PAS  if  asked.  Do  not  ask  the  person  to  sign 
the  PAS. 

(a)  A  PAS  must  include  four  items: 
(1)  Authority:  The  legal  authority,  that 
is,  the  U.S.C.  or  Executive  Order 
authorizing  the  program  the  system    - 
supports. 


(2)  Purpose:  The  reason  you  are 
collecting  the  information  and  what  you 
intend  to  do  with  it. 

(3)  Routine  Uses:  A  list  of  where  and 
why  the  information  will  be  disclosed 
outside  DoD. 

(4)  Disclosure:  Voluntary  or 
Mandatory.  (Use  Mandatory  only  when 
disclosure  is  required  by  law  and  the 
individual  will  be  penalized  for  not 
providing  information.)  Include  any 
consequences  of  nondisclosure  in 
nonthreatening  language. 

(b)  [Reserved]. 

§  806b.1 2    Requesting  the  Social  Security 
Number  (SSN). 

When  asking  an  individual  for  his  or 
her  SSN,  always  give  a  Privacy  Act 
Statement  that  tells  the  person:  The 
legal  authority  for  requesting  it;  the  uses 
that  will  be  made  of  the  SSN;  and 
whether  providing  the  SSN  is  voluntary 
or  mandatory.  Do  not  deny  anyone  a 
legal  right,  benefit,  or  privilege  for 
refusing  to  give  their  SSN  unless  the  law 
requires  disclosure,  or  a  law  or 
regulation  adopted  before  January  1, 
1975  required  the  SSN  and  the  Air 
Force  uses  it  to  verify  a  person's  identity 
in  a  system  of  records  established  before 
that  date. 

(a)  The  Air  Force  requests  an 
individual's  SSN  and  provides  the 
individual  information  required  by  law 
when  anyone  enters  military  service  or 
becomes  an  Air  Force  civilian 
employee.  The  Air  Force  uses  the  SSN 
as  a  service  or  employment  number  to 
reference  the  individual's  official 
records.  When  you  ask  someone  for  an 
SSN  as  identification  to  retrieve  an 
existing  record,  you  do  not  have  to 
restate  this  information. 

(b)  Executive  Order  9397,  Numbering 
System  for  Federal  Accounts  Relating  to 
Individual  Persons,  authorizes  using  the 
SSN  as  a  personal  identifier.  This  order 
is  not  adequate  authority  to  collect  an 
SSN  to  create  a  record.  When  law  does 
not  require  disclosing  the  SSN  or  when 
the  system  of  records  was  created  after 
January  1,  1975,  you  may  ask  for  the 
SSN,  but  the  individual  does  not  have 
to  disclose  it.  If  the  individual  refuses 
to  respond,  use  alternative  means  of 
identifying  records. 

(c)  SSNs  are  personal  and  unique  to 
each  individual.  Protect  them  as  FOR 
OFnCIAL  USE  ONLY  (FOUO).  Within 
DoD,  do  not  disclose  them  to  anyone 
without  an  official  need  to  know. 
Outside  DoD,  they  are  not  releasable 
without  the  person's  consent,  or  unless 
authorized  under  one  of  the  12 
exceptions  to  the  Privacy  Act  (see 
§806b.47). 
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Subpart  D— Giving  Access  to  Privacy 
Act  Records 

§  806b.1 3    Making  a  Request  for  Access. 

Persons  or  their  designated 
representatives  may  ask  for  a  copy  of 
their  records  in  a  system  of  records. 
Requesters  need  not  state  why  they 
want  access  to  their  records.  Verify  the 
identity  of  the  requester  to  avoid 
unauthorized  disclosiues.  How  you 
verify  identity  will  depend  on  the 
sensitivity  of  the  requested  records. 
Persons  may  use  a  notary  or  an  unsworn 
declaration  in  the  following  format:  "I 
declare  under  penalty  of  perjury  (if 
outside  the  United  States,  add  "under 
the  laws  of  the  United  States  of 
America")  that  the  foregoing  is  true  and 
correct.  Executed  on  (date). 
(Signature)." 

§  806b.1 4    Processing  a  Request  for . 
Access. 

Consider  a  request  from  an  individual 
for  his  or  her  own  records  in  a  system 
of  records  under  both  the  Freedom  of 
Information  Act  (FOIA)  and  the  PA 
regardless  of  the  Act  cited.  The 
requester  does  not  need  to  cite  either 
Act  if  the  records  they  want  are 
contained  in  a  system  of  records. 
Process  the  request  under  whichever 
Act  gives  the  most  information.  When 
necessary,  tell  the  requester  which  Act 
you  used  and  why. 

(a)  Requesters  should  describe  the 
records  they  want.  They  do  not  have  to 
name  a  system  of  records  number,  but 
they  should  at  least  name  a  type  of 
record  or  functional  area.  For  requests 
that  ask  for  "all  records  about  me,"  ask 
for  more  information  and  tell  the  person 
how  to  review  the  Air  Force  systems  of 
records  published  in  the  Federal 
Register  or  at  http:// 
www.defenselinkrmil/privacy/notices/ 
usaf. 

(b)  Requesters  should  not  use 
government  equipment,  supplies, 
stationery,  postage,  telephones,  or 
official  mail  channels  for  making  PA 
requests.  System  managers  will  process 
such  requests  and  tell  requesters  that 
using  government  resources  to  make  PA 
requests  is  not  authorized. 

(c)  Tell  the  requester  if  a  record  exists 
and  how  to  review  the  record.  If 
possible,  respond  to  requests  within  10 
workdays  of  receipt.  If  you  cannot 
answer  the  request  in  10  workdays,  send 
a  letter  explaining  why  and  give  an 
approximate  completion  date  no  more 
than  20  workdays  after  the  first  office 
received  the  request. 

(d)  Show  or  give  a  copy  of  the  record 
to  the  requester  within  30  workdays  of 
receiving  the  request  unless  the  system 
is  exempt  and  the  Air  Force  lists  the 


exemption  n  Appendix  E  to  this  part; 
or  it  is  published  in  this  Section;  or 
published  as  a  final  rule  in  the  Federal 
Register.  G|ve  information  in  a  form  the 
requester  ci  n  understand.  If  the  system 
is  exempt  u  tider  the  PA,  provide  any 
parts  releas  ible  under  FOIA,  with 
appeal  righ  s  [see  Subpart  F  of  this  part), 
citing  appn  priate  exemptions  from  the 
Privacy  Act  and  FOIA,  if  applicable, 
(e)  If  the  1  equester  wants  another 
person  pres  ant  during  the  record 
review,  the  system  manager  may  ask  for 
written  con  sent  to  authorize  discussing 
the  record  \  nth  another  person  present. 

§806b.15    l4es. 

Give  the  first  100  pages  free,  and 
charge  onlM  reproduction  costs  for  the 
remainder,  "opies  cost  S.15  per  page; 
microfiche  :osts  $.25  per  fiche.  Charge 
fees  for  all   )ages  for  subsequent  requests 
for  the  sam  s  records.  Do  not  charge  fees: 

(a)  When  the  requester  can  get  the 
record  with  out  charge  under  another 
publication  (for  example,  medicaj 
records). 

(b)  For  se  irch. 

(c)  For  re  jroducing  a  document  for 
the  conveni  ence  of  the  Air  Force. 

(d)  For  re  Droducing  a  record  so  the 
requester  ci  n  review  it. 

§  806b.1 6    C  enying  or  Limiting  Access. 

System  n  anagers  process  access 
denials  wit  lin  5  workdays  after  you 
receive  a  re  ^uest  for  access.  When  you 
may  not  rel  jase  a  record,  send  a  copy 
of  the  requ«  st,  the  record,  and  why  you 
recommenc  denying  access  (include  the 
applicable  i  ixemption)  to  the  denial 
authority  tl  rough  the  legal  office  and 
the  PA  offi<  e.  Judge  Advocate  (JA) 
offices  will  include  a  written  legal 
opinion.  Tl  e  PA  officer  reviews  the  file, 
and  makes  i  recommendation  to  the 
denial  auth  arity.  The  denial  authority 
sends  the  n  quester  a  letter  with  the 
decision.  If  the  denial  authority  grants 
access,  rele  ise  the  record.  If  the  denial 
authority  r«  fuses  access,  tell  the 
requester  \m  by  and  explain  pertinent 
appeal  righ  s  (see  Subpart  F  of  this  part). 
Before  you  deny  a  request  for  access  to 
a  record,  m  ike  sure  that: 

(a)  The  s;  stepi  has  an  exemption 
approved  b  ;  AF-CIO/P  (as  listed  in 
Appendix  I !  to  this  part,  or  published  in 
this  Section,  or  published  as  a  final  rule 
in  the  Fed^al  Register). 

(b)  The  e:  temption  covers  each 
document.  All  parts  of  a  system  are  not 
automatica  ly  exempt.) 

(c)  Nonej  empt  parts  are  segregated. 

§  806b.1 7    Special  Provision  for  Certain 
Medical  Recbrds. 

If  a  physician  believes  that  disclosing 
requested  ifiedical  records  could  harm 


the  person's  mental  or  physical  health, 
you  should: 

(a)  Ask- the  requester  to  get  a  letter 
from  a  physician  to  whom  you  can  send 
the  records.  Include  a  letter  explaining 
to  the  physician  that  giving  the  records 
directly  to  the  individual  could  be. 
harmful. 

(b)  Offer  the  services  of  a  military 
physician  other  than  one  who  provided 
treatment  if  naming  the  physician  poses 
a  hardship  on  the  individual.  The 
Privacy  Act  requires  that  we  ultimately 
insure  that  the  subject  receives  the 
records. 

§  806b.18    Third  Party  Information  in  a 
Privacy  Act  System  of  Record. 

Ordinarily  a  person  is  entitled  to  their ' 
entire  record  under  the  Privacy  Act 
However,  the  law  is  not  uniform 
regarding  whether  a  subject  is  entitled 
to  information  that  is  not  "about"  him 
or  her  (for  example,  the  home  address 
of  a  third  party  contained  in  the 
subject's  records).  Consult  your 
servicing  SJA  before  disclosing  third 
party  information.  Generally,  if  the 
requester  will  be  denied  a  right, 
privilege  or  benefit,  the  requester  must 
be  given  access  to  relevant  portions  of 
the  file. 

§806b.19    information  Compiled  In 
Anticipation  of  Civil  Action. 

Withhold  records  compiled  in 
connection  with  a  civil  action  or  other 
proceeding  including  any  action  where 
the  Air  Force  expects  judicial  or 
administrative  adjudicatory 
proceedings.  This  exemption  does  not 
cover  criminal  actions.  Do  not  release 
attorney  work  products  prepared  before, 
during,  or  after  the  action  or  proceeding. 

§806b.20    Denial  Authorities. 

These  officials  or  a  designee  may 
deny  access  or  amendment  of  records  as 
authorized  by  the  Privacy  Act.  Send  a 
letter  to  AF-CIO/P  with  the  position 
titles  of  designees.  Authorities  are: 

(a)  DCSs  and  chiefs  of  comparable 
offices  or  higher  level  at  SAF  or  HQ 
USAF  or  designees. 

(b)  MAJCOM,  FOA,  or  DRU 
commanders  or  designees. 

(c)  HQ  USAF/DPF.  1040  Air  Force 
Pentagon,  Washington  DC  20330-1040 
(for  civilian  personnel  records). 

(d)  Commander,  Air  Force  Office  of 
Special  Investigations  (AFOSI), 
Washington  DC  20332-6001  (for  AFOSI 
records). 

(e)  Unified  Commanders  or  designees. 

Subpart  E— Amending  tiie  Record 

§806b.21    Amendment  Reasons. 

Individuals  may  ask  to  have  their 
records  amended  to  make  them 
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accurate,  timely,  relevant,  or  complete. 
System  managers  will  routinely  correct 
a  record  if  the  requester  can  show  that 
it  is  factually  wrong  [e.g.,  date  of  birth 
is  wrong). 

§  806b.22    Responding  to  Amendment 
Requests. 

(a)  Anyone  may  request  minor 
corrections  orally.  Requests  for  more 
serious  modifications  should  be  in 
writing. 

(b)  After  verifying  the  identity  of  the 
requester,  make  the  change,  notify  all 
known  recipients  of  the  record,  and 
inform  the  individual. 

(c)  Acknowledge  requests  within  10 
workdays  of  receipt.  Give  an  expected 
completion  date  unless  you  complete 
the  change  within  that  time.  Final 
decisions  must  take  no  longer  than  30 
workdays. 

§  806b.23    Approving  or  Denying  a  Record 
Amendment. 

The  Air  Force  does  not  usually  amend 
a  record  when  the  change  is  based  on 
opinion,  interpretation,  or  subjective 
official  judgment.  Determinations  not  to 
amend  such  records  constitutes  a 
denial,  and  requesters  may  appeal  [see 
Subpart  F  of  this  part). 

(a)  If  the  system  manager  decides  not 
to  amend  the  record,  send  a  copy  of  the 
request,  the  record,  and  the 
recommended  denial  reasons  to  the 
denial  authority  through  the  legal  office 
and  the  PA  office.  Legal  offices  vAU 
include  a  written  legal  opinion.  The  PA 
officer  reviews  the  proposed  denial  and 
legal  opinion  and  makes  a 
recommendation  to  the  denial  authority. 

(b)  The  denial  authority  sends  the 
requester  a  letter  with  the  decision.  If 
the  denial  authority  approves  the 
request,  amend  the  record  and  notify  all 
previous  recipients  that  it  has  been 
changed.  If  the  authority  denies  the 
request,  give  the  requester  the  statutory 
authority,  reason,  and  pertinent  appeal 
rights  (see  Subpart  F  of  this  part). 

§  806b.24    Seelting  Review  of  Unfavorable 
Agency  Determinations. 

Requesters  should  pursue  record 
corrections  of  subjective  matters  and 
opinions  through  proper  channels  to  the 
Civilian  Personnel  Office  using 
grievance  procedures  or  the  Air  Force 
Board  for  Correction  of  Military  Records 
(AFBCMR).  Record  correction  requests 
denied  by  the  AFBCMR  are  not  subject 
to  further  consideration  under  this  part. 
Military  personnel,  other  than  USAF 
personnel,  should  pursue  service- 
unique  record  corrections  through  their 
component  chain  of  command. 


§  806b.25    Contente  of  PA  Case  Files. 

Do  not  keep  copies  of  disputed 
records  in  this  file.  File  disputed 
records  in  their  appropriate  series.  Use 
the  file  solely  for  statistics  and  to 
process  requests.  Do  not  use  the  case 
files  to  make  any  kind  of  determination 
about  an  individual.  Document  reasons 
for  untimely  responses.  These  files 
include: 

(a)  Requests  from  and  replies  to 
individuals  on  whether  a  system  has 
records  about  them. 

(b)  Requests  for  access  or  amendment. 

(c)  Approvals,  denials,  appeals,  and 
final  review  actions. 

(d)  Coordination  actions  and  related 
papers. 

Subpart  F— Appeals 

§806b.26    Appeal  Procedures. 

Individuals  wLj  receive  a  denial  to 
their  access  or  amendment  request  may 
request  a  denial  review  by  writing  to  the 
Secretary  of  the  Air  Force,  through  the 
denial  authority,  within  60  calendar 
days  after  receiving  a  denial  letter.  The 
denial  authority  promptly  sends  a 
complete  appeal  package  to  AFLSA/ 
JACL.  The  package  must  include:  The 
original  appeal  letter;  the  initial  request: 
the  initial  denial;  a  copy  of  the  record; 
any  internal  records  or  coordination 
actions  relating  to  the  denial:  the  denial 
authority's  comments  on  the  appellant's 
arguments;  and  the  legal  reviews. 

(a)  If  the  denial  authority  reverses  em 
earlier  denial  and  grants  access  or 
amendment,  notify  the  requester 
immediately. 

(b)  AFLSA/JACL  reviews  the  denial 
and  provides  a  final  recommendation  to 
SAF/GCA.  SAF/GCA  tells  the  requester 
the  final  Air  Force  decision  and 
explains  judicial  review  rights. 

(c)  The  requester  may  file  a"  concise 
statement  of  disagreement  with  the 
system  manager  if  SAF/GCA  denies  the 
request  to  amend  the  record.  SAF/GCA 
explains  the  requester's  rights  when 
they  issue  the  final  appeal  decision. 

(d)  The  records  should  clearly  show 
that  a  statement  of  disagreement  is  filed 
with  the  record  or  separately. 

(e)  The  disputed  part  of  the  record 
must  show  that  the  requester  filed  a 
statement  of  disagreement. 

(f)  Give  copies  of  the  statement  of 
disagreement  to  the  record's  previous 
recipients.  Inform  subsequent  record 
users  about  the  dispute  and  give  them 

a  copy  of  the  statement  with  the  record. 

(g)  The  system  manager  may  include 
a  brief  summary  of  the  reasons  for  not 
amending  the  record.  Limit  the 
summary  to  the  reasons  SAF/GCA  gave 
to  the  individual.  The  summary  is  part 
of  the  individual's  record,  but  it  is  not 
subject  to  amendment  procedures. 


Subpart  G— Privacy  Act  Notifications 

§  806b.27    When  To  Include  a  Privacy  Act 
Warning  Statement  in  Publications. 

Include  a  PA  Warning  Statement  in 
each  Air  Force  publication  that  requires 
collecting  or  keeping  information  in  a 
system  of  records'.  Also  include  the 
Warning  Statement  when  publications 
direct  collection  of  the  SSN,  or  any  part 
of  the  SSN,  fi-om  the  individual.  The 
warning  statement  will  cite  legal 
authority  and  when  part  of  a  record 
system,  the  PA  system  of  records 
number  and  title.  You  can  use  the 
following-warning  statement:  "This 
instruction  requires  collecting  and 
maintaining  information  protected  by 
the  Privacy  Act  of  1974  authorized  by 
(U.S.C.  citation  and  or  Executive  Order 
number).  System  of  records  notice 
(number  and  title)  applies." 

§806b.28    Warning  Banners. 

Information  systems  that  contain 
information  on  individuals  that  is 
retrieved  by  name  or  personal  idwitifier 
are  subject  to  the  Privacy  Act.  The 
Privacy  Act  requires  these  systems  to 
have  a  PA  system  notice  published  in 
the  Federal  Register  that  covers  the 
information  collection  before  collection 
begins.  In  addition,  all  information 
systems  subject  to  the  Privacy  Act  will 
have  warning  banners  displayed  on  the 
first  screen  (at  a  minimum)  to  assist  in 
safeguarding  the  information.  Use  the 
following  language  for  the  banner: 
"PRIVACY  ACT  INFORMATION— The 
information  accessed  through  this 
system  is  FOR  OFFICIAL  USE  ONLY 
and  must  be  protected  in  accordance 
with  the  Privacy  Act  and  AFI  33-332." 

§  806b.29    Sending  Personal  Infonnation 
Over  Electronic  Mail. 

(a)  Exercise  caution  before 
transmitting  personal  information  over 
e-mail  to  ensure  it  is  adequately 
safeguarded.  Some  information  may  be 
so  sensitive  and  personal  that  e-mail 
may  not  be  the  proper  way  to  transmit 
it.  When  sending  personal  information 
over  e-mail  within  DoD,  ensure:  There 
is  an  official  need;  all  addressee(s) 
(including  "cc"  addressees)  are 
authorized  to  receive  it  under  the 
Privacy  Act;  and  it  is  protected  ft-om 
unauthorized  disclosure,  loss,  or 
alteration.  Protection  methods  may 
include  encryption  or  password 
protecting  the  information  in  a  separate 
Word  document.  When  transmitting 
personal  information  over  e-mail,  add 
"FOUO"  to  the  beginning  of  the  subject 
line,  followed  by  the  subject,  and  apply 
the  following  statement  at  the  beginning 
of  the  e-mail: 
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This  e-mail  contains  FOR  OFFICIAL  USE 
ONLY  (FOUO)  information  which  must  be 
protected  under  the  Privacy  Act  and  AFI  33- 
332. 

(b)  Do  not  indiscriminately  apply  this 
statement  to  e-mails.  Use  it  only  in 
situations  when  you  are  actually 
transmitting  personal  information.  DoD 
Regulation  5400.7/ AF  Supp,  Chapter  4, 
provides  additional  guidance  regarding 
FOUO  information. 

(c)  Do  not  disclose  personal 
information  to  anyone  outside  DoD 
unless  specifically  authorized  by  the 
Privacy  Act  (see  §  806b.47). 

(d)  Do  not  send  PA  information  to 
distribution  lists  or  group  e-mail 
addresses  unless  each  member  has  an 
official  need  to  know  the  personal 
information.  When  in  doubt,  send  only 
to  individual  accounts. 

(e)  Before  forwarding  e-mails  you 
have  received  that  contain  personal 
information,  verify  that  your  intended 
recipients  are  authorized  to  receive  the 
information  imder  the  Privacy  Act  (see 
§806b.47). 

Subpart  H — Privacy  Impact 
Asaassmenta 

§806b.3O    Evaluating  Information  Systems 
for  Privacy  Act  Complianca. 

Information  system  owners  and 
developers  must  address  PA 
requirements  in  the  development  stage 
of  the  system  and  integrate  privacy 
protections  into  the  development  life 
cycle  of  the  information  system.  This  is 
accomplished  with  a  Privacy  Impact 
Assessment  (PIA). 

(a)  The  PIA  addresses  what 
information  is  to  be  collected;  why  the 
information  is  being  collected;  the 
intended  use  of  the  information;  with 
whom  the  information  will  be  shared; 
what  notice  or  opportunities  for  consent 
will  be  provided  individuals  regarding 
the  information  collected,  and  how  that 
information  is  shared;  secured;  and 
whether  a  system  of  records  is  being 
created,  or  an  existing  system  is  being 
amended.  The  E-Govemment  Act  of 
2002  requires  PLAs  to  be  conducted 
before: 

(1)  Developing  or  procuring 
information  technology  (IT)  tibat 
collects,  maintains,  or  disseminates 
information  in  identifiable  form  from  or 
about  members  of  the  public. 

(2)  Initiating  a  new  collection  of 
information,  using  IT,  that  collects, 
maintains,  or  disseminates  information 
in  identifiable  form  for  10  or  more 
persons  excluding  agencies, 
instnmientalities,  or  employees  of  the 
Federal  Government. 

(b)  The  system  owner  will  conduct  a 
PIA  as  oiitlined  in  Appendix  F  and  send 


it  to  their  M/  JCOM  Privacy  Act  office 
for  review  ai  d  final  approval  by  the 
MAJCOM  or  HAF  Functional  CIO.  The 
MAJCOM  or  HAF  Functional  CIO  will 
send  a  copy  )f  approved  PIAs  to  AF- 
CIO/P,  1155  \ir  Force  Pentagon, 
Washington  DC  20330-1155;  or  e-mail 
af.foia@pentogon.af.mil. 

(c)  Whenever  practicable,  approved- 
PLAs  will  be  iposted  to  the  FOLA/Privacy 
Act  Web  sitef for  public  access  at 
http://www.fnia.af.mil  (this  requirement 
will  be  waived  for  security  reasons,  or 
to  protect  classified,  sensitive,  or  private 
information  contained  in  an 
assessment). 

(d)  OMB  requires  agencies  to  submit 
copies  of  thej  PIA  for  each  system  for 
which  funding  is  requested.  AF-CIO/P 
will  furnish  OMB  applicable  PLAs 
through  the  Defense  Privacy  Office. 

Subpart  I — i^reparing  and  Publishing 
System  Notibes  for  ttie  Federal 
Register 

Pibl 
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§  806b.32    Si  bmitting  Notices  for 
Publication  ir  tlie  Federal  Register. 

At  least  Vi  0  days  before  implementing 
a  new  systei  i,  or  a  major  change  to  an 
existing  syst  3m,  subject  to  this  part, 
system  man^  gers  must  send  a  proposed 
notice,  throv  gh  the  MAJCOM  Privacy 
Office,  to  AI  -CIO/P.  Send  notices 
electronically  to  af.foia@pentagon.af.mil 
using  Micro$oft  Word,  using  the  Track 
Changes  tool  in  Word  to  indicate 
additions/cnanges  to  existing  notices. 
Follow  the  format  outlined  in  Appendix 
D  to  this  pan.  For  new  systems,  system 
■  managers  must  include  a  statement  that 
a  risk  assessment  was  accomplished  and 
is  available  should  the  OMB  request  it. 

§806b.33    Raviewing  Notices. 

System  managers  will  review  and 
validate  their  PA  system  notices 
annually  and  submit  changes  to  AF- 


CIO/P  through  the  MAJCOM  Privacy 
Office. 

Subpart  J— Protecting  and  Disposing 
of  Records 

§806b.34    Protecting  Records. 

Maintaining  information  privacy  is 
the  responsibility  of  every  federal 
employee,  military  member,  and 
contractor  who  comes  into  contact  with 
information  in  identifiable  form.  Protect 
information  according  to  its  sensitivity 
level.  Consider  the  personal  sensitivity 
of  the  information  and  the  risk  of 
disclosure,  loss  or  alteration.  Most 
information  in  systems  of  records  is 
FOUO.  Refer  to  DoD  5400.7-R/AF  Supp, 
DoD  Freedom  of  Information  Act 
Program,  for  protection  methods. 

§806b.35    Balancing  Protection. 

Balance  additional  protection  against 
sensitivity,  risk  and  cost.  In  some 
situations,  a  password  may  be  enough 
protection  for  an  automated  system  with 
a  log-on  protocol.  Others  may  require 
more  sophisticated  security  protection 
based  on  the  sensitivity  of  the 
information.  Classified  computer 
systems  or  those  with  established  audit 
and  password  systems  are  obviously 
less  vulnerable  than  unprotected  files. 
Follow  AFI  33-202,  Computer  Security, 
for  procedures  on  safeguarding  personal 
information  in  automated  records. 

(a)  AF  Form  3227,  Privacy  Act  Cover 
Sheet,  is  optional  and  available  for  use 
with  Privacy  Act  material.  Use  it  to 
cover  and  protect  personal  information 
that  you  are  using  in  office 
environments  that  are  widely 
unprotected  and  accessible  to  many 
individuals.  After  use,  such  information 
should  be  protected  as  outlined  in  DoD 
5400.7-R/AF  Supp. 

(b)  Privacy  Act  Labels.  Use  of  AFVA 
33-276,  Privacy  Act  Label,  is  optional  to 
assist  in  protecting  Privacy  Act 
information  on  compact  disks,  diskettes, 
and  tapes. 

§  806b.36    Disposing  of  Records. 

You  may  use  the  following  methods 
to  dispose  of  records  protected  by  the 
Privacy  Act  and  authorized  for 
destruction  according  to  records 
retention  schedules: 

(a)  Destroy  by  any  method  that 
prevents  compromise,  such  as  tearing, 
burning,  or  shredding,  so  long  as  the 
personal  data  is  not  recognizable  and 
beyond  reconstruction. 

(b)  Degauss  or  overwrite  magnetic 
tapes  or  other  magnetic  medium. 

(c)  Dispose  of  paper  products  through 
the  Defense  Reutilization  and  Marketing 
Office  or  through  activities  that  manage 
a  base-wide  recycling  program.  The 
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recycling  sales  contract  must  contain  a 
clause  requiring  the  contractor  to 
safeguard  privacy  material  until  its 
destruction  and  to  pulp,  macerate, 
shred,  or  otherwise  completely  destroy 
the  records.  Originators  must  safeguard 
PA  material  until  it  is  transferred  to  the 
recycling  contractor.  A  Federal 
employee  or,  if  authorized,  a  contractor 
employee  must  witness  the  destruction. 
This  transfer  does  not  require  a 
disclosure  accounting. 

Subpart  K— Privacy  Act  Exemptions 

§806b.37    Exemption  Types. 

There  are  two  types  of  exemptions 
permitted  by  5  U.S.C.  552a: 

(a)  A  General  exemption  authorizes 
the  exemption  of  a  system  of  records 
from  most  parts  of  the  PA. 

(b)  A  Specific  exemption  authorizes 
the  exemption  of  a  system  of  records 
from  only  a  few  parts. 

§806b.38    Authorizing  Exemptions. 

Only  AF-CIO/P  can  approve  exempt 
systems  of  records  from  any  part  of  the 
Privacy  Act.  Denial  authorities  can 
withhold  records  using  these 
exemptions  only  if  AF-CIO/P 
previously  approved  and  published  an 
exemption  for  the  system  in  the  Federal 
Register.  Appendix  E  to  this  part  lists 
the  systems  of  records  that  have 
approved  exemptions  with  rationale. 

§806b.39    Requesting  an  Exemption. 

A  system  manager  who  believes  that 
a  system  needs  an  exemption  from  some 
or  all  of  the  requirements  of  the  PA  will 
send  a  request  to  AF-CIO/P  through  the 
MAJCOM  or  FOA  PA  Officer.  The 
request  will  detail  the  reasons  for  the 
exemption,  the  section  of  the  Act  that 
allows  the  exemption,  and  the  specific 
subsections  of  the  PA  from  which  the 
system  is  to  be  exempted,  with 
justification  for  each  subsection. 

§806b.40    Approved  Exemptions. 

Approved  exemptions  exist  under  5 
.  U.S.C.  552a  for: 

(a)  Certain  systems  of  records  used  by 
activities  whose  principal  function  is 
criminal  law  enforcement  (subsection 
(j){2)). 

(b)  Classified  information  in  any 
system  of  records  (subsection  (k)(l)). 

(c)  Law  enforcement  records  (other 
than  those  covered  by  subsection  (j)(2)). 
However,  the  Air  Force  must  allow  an 
individual  access  to  any  record  that  is 
used  to  deny  rights,  privileges  or 
benefits  to  which  he  or  she  would 
otherwise  be  entitled  by  Federal  law  or 
for  which  he  or  she  would  otherwise  be 
eligible  as  a  result  of  the  maintenance  of 
the  information  (unless  doing  so  would 


reveal  a  confidential  source)  (subsection 
(k)(2)). 

(d)  Statistical  records  required  by  law. 
Data  is  for  statistical  use  only  and  may 
not  be  used  to  decide  individuals' 
rights,  benefits,  or  entitlements 
(subsection(k)(4)). 

(e)  Data  to  determine  suitability, 
eligibility,  or  qualifications  for  Federal 
service  or  contracts,  or  access  to 
classified  information  if  access  would 
reveal  a  confidential  source  (subsection 
(k)(5)). 

(f)  Qualification  tests  for  appointment 
or  promotion  in  the  Federal  service  if 
access  to  this  information  would 
compromise  the  objectivity  of  the  tests 
(subsection  (k)(6)). 

(g)  Information  that  the  Armed  Forces 
uses  to  evaluate  potential  for  promotion 
if  access  to  this  information  would 
reveal  a  confidential  soiu-ce  (subsection 
{k)(7)). 

Subpart  L — Disclosing  Records  to 
Third  Parties 

§806b.41     Disclosure  Considerations. 

The  Privacy  Act  requires  the  written 
consent  of  the  subject  before  releasing 
personal  information  to  third  parties, 
unless  one  of  the  12  exceptions  of  the 
Act  apply  (see  §  806b.47).  Use  this 
checklist  before  releasing  personal 
information  to  third  parties:  Make  sure 
it  is  authorized  under  the  Privacy  Act; 
consider  the  consequences;  and  check 
the  accuracy  of  the  information.  You 
can  release  personal  information  to 
third  parties  when  the  subject  agrees  in 
writing.  Air  Force  members  consent  to 
releasing  their  home  telephone  number 
and  address  when  they  sign  and  check 
the  "Do  Consent"  block  on  the  AF  Form 
624,  Base/Unit  Locator  and  PSC 
Directory  (see  AFI  33-329,  Base  and 
Unit  Personnel  Locators). 

§806b.42    Social  Rosters. 

Before  including  personal  information 
such  as  spouses  names,  home  addresses, 
home  phones,  and  similar  information 
on  social  rosters  or  directories  that  are 
shared  with  groups  of  individuals,  ask 
for  signed  consent  statements. 
Otherwise,  do  not  include  the 
information.  Consent  statements  must 
give  the  individual  a  choice  to  consent 
or  not  consent,  and  clearly  tell  the 
individual  what  information  is  being 
solicited,  the  purpose,  to  whom  you 
plan  to  disclose  the  information,  and 
that  consent  is  voluntary.  Maintain  the 
signed  statements  until  no  longer 
needed. 

§  806b.43    Placing  Personal  Information  on 
Shared  Drives. 

Personal  information  should  never  be 
placed  on  shared  drives  for  access  by 


groups  of  individuals  unless  each     ' 
person  has  an  official  need  to  know  the 
information  to  perform  their  job.  Add 
appropriate  access  controls  to  ensure 
access  by  only  authorized  individuals. 
Recall  rosters  are  FOUO  because  they 
contain  personal  information  and 
should  be  shared  with  small  groups  at 
the  lowest  levels  for  official  purposes  to 
reduce  the  number  of  people  with 
access  to  such  personal  itiformation. 
Commanders  and  supervisors  should 
give  consideration  to  those  individuals 
with  unlisted  phone  numbers,  who  do 
not  want  their  number  included  oh  the 
office  recall  roster.  In  those  instances, 
disclosure  to  the  Commander  or 
immediate  supervisor,  or  deputy, 
should  normally  be  sufficient.  • 

§  806b.44    Personal  information  That 
Requires  Protection. 

Following  are  some  examples  of 
information  that  is  not  releasable 
without  the  written  consent  of  the 
subject.  This  list  is  not  all  inclusive. 

(a)  Marital  status  (single,  divorced, 
widowed,  separated). 

(b)  Niunber,  name,  and  sex  of 
dependents. 

(c)  Civilian  educational  degrees  and 
major  areas  of  study  (unless  the  request 
for  the  information  relates  to  the 
professional  qualifications  for  Federal 
employment). 

(d)  School  and  year  of  graduation. 

(e)  Home  of  record. 

(f)  Home  address  and  phone. 

(g)  Age  and  date  of  birth  (year). 

(h)  Present  or  future  assignments  for 
overseas  or  for  routinely  deployable  or 
sensitive  units. 

(i)  Office  and  unit  address  and  duty 
phone  for  overseas  or  for  routinely 
deployable  or  sensitive  units. 

(j)  Race/ethnic  origin 

(k)  Educational  level  (unless  the 
request  for  the  information  relates  to  the 
professional  qualifications  for  Federal 
employment).  ^  - 

(1)  Social  Security  Number. 

§806b.45    Releasable  Information. 

Following  are  examples  of 
information  normally  releasable  to  the 
public  without  the  written  consent  of 
the  subject.  This  list  is  not  all  inclusive. 

(a)  Name. 

(b)  Rank. 

(c)  Grade. 

(d)  Air  Force  specialty  code. 

(e)  Pay  (including  base  pay,  special 
pay,  all  allowances  except  Basic 
Allowance  for  Quarters  and  Variable 
Housing  Allowance). 

(f)  Gross  salary  for  civilians. 

(g)  Past  duty  assignments,  unless 
sensitive  or  classified. 

(h)  Present  and  future  approved  and 
announced  stateside  assignments. 
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(i)  Position  title. 

(j)  Office,  unit  address,  and  duty 
phone  niunber  (CONUS  only). 

(k)  Date  of  rank. 

(1)  Entered  on  active  duty  date. 

(m)  Pay  date. 

(n)  Soiut:e  of  commission. 

(o)  Professional  military  education. 

(p)  Promotion  sequence  number. 

(qj  Military  awards  and  decorations. 

(r)  Duty  status  of  active,  retired,  or 
reserve. 

(s)  Active  duty  official  attendance  at 
technical,  scientific,  or  professional 
meetings. 

(t)  Biographies  and  photos  of  key 
personnel. 

(u)  Date  of  retirement,  separation. 

§806b.46    Disclosing  Other  Information. 

Use  these  guidelines  to  decide 
whether  to  release  information:       , 

(a)  Would  the  subject  have  a 
reasonable  expectation  of  privacy  in  the 
information  requested? 

(b)  Would  disclosing  the  information 
beneBt  the  general  public?  The  Air 
Force  considers  information  as  meeting 
the  public  interest  standard  if  it  reveals 
anything  regarding  the  operations  or 
activities  of  the  agency,  or  performance 
of  its  statutory  duties. 

(c)  Balance  the  public  interest  against 
the  individual's  probable  loss  of 
privacy.  Do  not  consider  the  requester's 
purpose,  circumstances,  or  proposed 
use. 

§  806b.47    Rules  for  Releasing  Privacy  Act 
infornurtion  Without  Consent  of  the  Subject. 

The  Privacy  Act  prohibits  disclosing 
personal  information  to  anyone  other 
than  the  subject  of  the  record  without 
their  written  consent.  There  are  twelve 
exceptions  to  the  "no  disclosure 
without  consent"  rule.  Those  exceptions 
permit  release  of  personal  information 
without  the  individual's  consent  only  in 
the  following  instances: 

(a)  Exception  1.  DoD  employees  who 
have  a  need  to  know  the  infonnation  in 
the  performance  of  their  duties. 

(b)  Exception  2.  In  response  to  a  FOIA 
request  for  information  contained  in  a 
system  of  records  about  an  individual 
and  the  FOIA  requires  release  of  the 
information. 

(c)  Exception  3.  Agencies  outside  DoD 
only  for  a  Routine  Use  published  in  the 
Federal  Register.  The  purpose  of  the 
disclosure  must  be  compatible  with  the 
purpose  in  the  Routine  Use.  When 
initially  collecting  the  information  from 
the  subject,  the  Routine  Uses  block  in 
the  Privacy  Act  Statement  must  name 
the  agencies  and  reason. 

(d)  Exception  4.  The  Bureau  of  the 
Census  to  plan  or  carry  out  a  census  or 
survey  imder  Title  13,  U.S.C.  Sectiop  8. 

(e)  Exception  5.  A  recipient  for 
statistical  research  or  reporting.  The 


recipient  mu^t  give  advanced  written 
assurance  thit  the  information  is  for 
statistical  pu  -poses  only. 


ni! 


Note:  No  o 
record  to  deci 
benefits,  or 
records  in  a 
to  identify  the 


may  use  any  part  of  the  , 
de  on  individuals'  rights, 
en  itlements.  You  must  release 
fo  mat  that  makes  it  impossible 
real  subjects. 


(f)  Exceptii  in  6.  The  Archivist  of  the 
United  State!  and  the  National  Archives 
and  Records  Administration  to  evaluate 
records  for  p  jrmanent  retention. 
Records  ston  d  in  Federal  Records 
Centers  rema  in  under  Air  Force  control. 

(g)  Except!  m  7.  A  Federal,  State,  or 
local  agency  other  than  DoD)  for  civil 
or  criminal  1)  w  enforcement.  The  head 
of  the  agenc)  or  a  designee  must  send 

a  written  req  iest  to  the  system  manager 
specifying  th  b  record  or  part  needed  and 
the  law  enfoi  cement  purpose.  The 
system  mana  ger  may  also  disclose  a 
record  to  a  la  w  enforcement  agency  if 
the  agency  suspects  a  criminal  violation. 
This  disclosi  ire  is  a  Routine  Use  for  all 
Air  Force  syi  tems  of  records  and  is 
published  in  the  Federal  Register. 
(h)  Except  on  8.  An  individual  or 

agency  that  i  eeds  the  information  for 
compelling  1:  ealth  or  safety  reasons.  The 
affected  indi  ^idual  need  not  be  the 
record  subje<  t. 

(i)  Exceptii  )n  9.  Either  House  of 
Congress,  a  c  ongressional  committee,  or 
a  subcommittee,  for  matters  within  their 
jurisdictions  The  request  must  come 
from  the  con  mittee  chairman  or  ranking 
minority  me;  nber  (see  AFI  90-401). 

(j)  Request ;  from  a  Congressional 
member  actii  ig  on  behalf  of  the  record 
subject  are  e'  'aluated  under  the  routine 
use  of  the  ap  Dlicable  system  notice.  If 
the  material  or  release  is  sensitive,  get 
a  release  stat  jment. 

(k)  Reques  s  from  a  Congressional 
member  not  sn  behalf  of  a  committee  or 
the  record  st  bject  are  properly  analyzed 
under  the  FC  lA,  and  not  under  the  PA. 

(1)  Excepti  )n  10.  The  Comptroller 
General  or  aj  i  authorized  representative 
of  the  Generi  1  Accounting  Office  (GAO) 
to  conduct  o  ficial  GAO  business. 

(m)  Excep  ion  1 1.  A  court  of 
competent  ji  risdiction,  with  a  court 
order  signed  by  a  judge. 

(n)  Except  on  12.  A  consumer  credit 
agency  accoi  ding  to  the  Debt  Collections 
Act  when  a  ]  mblished  system  notice 
lists  this  disi  ilosure  as  a  Routine  Use. 

§  806b.48    Di  iciosing  the  Medical  Records 
of  Minors. 

Air  Force  lersonnel  may  disclose  the 
medical  recc  rds  of  minors  to  their 
parents  or  le  ;al  guardians  in 
conjunction  with  applicable  Federal 
laws  and  gu:  delines.  The  laws  of  each 
state  define  the  age  of  majority. 

(a)  The  Air  Force  must  obey  state  laws 
protecting  niedical  records  of  drug  or 


alcohol  abuse  treatment,  abortion,  and 
birth  control.  If  you  manage  medical 
records,  learn  the  local  laws  and 
coordinate  proposed  local  policies  with 
the  servicing  SJA. 

(b)  Outside  the  United  States 
(overseas),  the  age  of  majority  is  18. 
Unless  parents  or  guardians  have  a  court 
order  granting  access  or  the  minor's 
written  consent,  they  will  not  have 
access  to  minor's  medical  records 
overseas  when  the  minor  sought  or 
consented  to  treatment  between  the  ages 
of  15  and  17  in  a  program  where 
regulation  or  statute  provides 
confidentiality  of  records  and  he  or  she 
asked  for  confidentiality. 

§806b.49    Disclosure  Accountings. 

System  managers  must  keep  an 
accurate  record  of  all  disclosures  made 
from  any  system  of  records  except 
disclosures  to  DoD  personnel  for  official 
use  or  disclosures  under  the  FOIA. 
System  managers  may  use  AF  Form  771, 
Accounting  of  Disclosures.  Retain 
disclosure  accountings  for  5  years  after 
the  disclosure,  or  for  the  life  of  the 
record,  whichever  is  longer. 

(a)  System  managers  may  file  the 
accounting  record  any  way  they  want  as 
long  as  they  give  it  to  the  subject  on 
request,  send  corrected  or  disputed 
information  to  previous  record 
recipients,  explain  any  disclosures,  and 
provide  an  audit  trail  for  reviews. 
Include  in  each  accounting: 

(1)  Release  date. 

(2)  Description  of  information. 

(3)  Reason  for  release. 

(4)  Name  and  address  of  recipient. 

(5)  Some  exempt  systems  let  you 
withhold  the  accounting  record  from  the 
subject. 

(b)  You  may  withhold  information 
about  disclosvue  accountings  for  law 
enforcement  purposes  at  the  law 
enforcement  agency's  request. 

§806b.5O    Computer  Matching. 

Computer  matching  programs 
electronically  compare  records  from  two 
or  more  automated  systems  that  may 
include  DoD,  another  Federal  agency,  or 
a  state  or  other  local  government.  A 
system  manager  proposing  a  match  that 
could  result  in  an  adverse  action  against 
a  Federal  employee  must  meet  these 
requirements  of  the  PA:  Prepare  a 
written  agreement  between  participants; 
secure  approval  of  the  Defense  Data 
Integrity  Board;  publish  a  matching 
notice  in  the  Federal  Register  before 
matching  begins;  ensure  full 
investigation  and  due  process;  and  act 
on  the  information,  as  necessary. 

(a)  The  PA  applies  to  matching 
programs  that  use  records  from:  Federal 
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personnel  or  payroll  systems  and 
Federal  benefit  programs  where 
matching: 

(1)  Determines  Federal  benefit 
eligibilitjr, 

(2)  Checks  on  compliance  with  benefit 
program  requirements; 

(3)  Recovers  improper  payments  or 
delinquent  debts  from  current  or  former 
beneficiaries. 

(b)  Matches  used  for  statistics,  pilot 
programs,  law  enforcement,  tax 
administration,  routine  administration, 
background  checks  and  foreign 
counterintelligence,  and  internal 
matching  that  won't  cause  any  adverse 
action  are  exempt  from  PA  matching 
requirements. 

fc)  Any  activity  that  expects  to 
participate  in  a  matching  program  must 
contact  AF-CIO/P  immediately.  System 
managers  must  prepare  a  notice  for 
publication  in  the  Federal  Register  with 
a  Routine  Use  that  allows  disclosing  the 
information  for  use  in  a  matching 
program.  Send  the  proposed  system 
notice  to  AF-CIO/P.  Allow  180  days  for 
processing  requests  for  a  new  matching 
progrcmi. 

(d)  Record  subjects  must  receive  prior 
notice  of  a  match.  The  best  way  to  do 
this  is  to  include  notice  in  the  Privacy 
Act  Statement  on  forms  used  in 
applying  for  benefits.  Coordinate 
computer  matching  statements  on  forms 
with  AF-CIO/P  through  the  MAJCOM 
PA  Officer. 

§  806b.51     Privacy  and  the  Web. 

Do  not  post  personal  information  on 
publicly  accessible  DoD  Web  sites 
unless  clearly  authorized  by  law  and 
implementing  regulation  and  policy. 
Additionally,  do  not  post  personal 
information  on  .mil  private  Web  sites 
unless  authorized  by  the  local 
commander,  for  official  purposes,  and 
an  appropriate  risk  assessment  is 
performed.  See  AFI  33-129, 
Transmission  of  Information  Via  the 
Internet. 

(a)  Ensure  public  Web  sites  comply 
with  privacy  policies  regarding 
restrictions  on  persistent  and  third  party 
cookies,  and  add  appropriate  privacy 
and  security  notices  at  major  Web  site 
entry  points  and  Privacy  Act  statements 
or  Privacy  Advisories  when  collecting 
personal  information.  Notices  must 
clearly  explain  where  the  collection  or 
sharing  of  certain  information  may  be 
optional,  and  notify  users  of  how  to 
provide  consent. 

(b)  Include  a  Privacy  Act  Statement 
on  the  Web  page  if  it  collects 
information  directly  from  an  individual 
that  we  maintain  and  retrieve  by  his  or 
her  name  or  personal  identifier  (i.e., 
SSN).  We  may  only  maintain  such 


information  in  approved  PA  systems  of 
records  that  are  published  in  the 
Federal  Register.  Inform  the  visitor 
when  the  information  is  maintained  and 
retrieved  by  name  or  personal  identifier 
in  a  system  of  records;  that  the  Privacy 
Act  gives  them  certain  rights  with 
respect  to  the  government's 
maintenance  and  use  of  information 
collected  about  them,  and  provide  a  link 
to  the  Air  Force  Privacy  Act  policy  and 
system  notices  at  http://www.foia.af.mil. 

(c)  Anytime  a  Web  site  solicits 
personally-identifying  information,  even 
when  not  maintained  in  a  PA  system  of 
records,  it  requires  a  Privacy  Advisory. 
The  Privacy  Advisory  informs  the 
individual  why  the  information  is 
solicited  and  how  it  will  be  used.  Post 
the  Privacy  Advisory  to  the  Web  page 
where  the  information  is  being  solicited, 
or  through  a  well-marked  hjrperlink 
"Privacy  Advisory— Please  refer  to  the 
Privacy  and  Security  Notice  that 
describes  why  this  information  is  . 
collected  and  how  it  will  be  used." 

Subpart  M— Training 

§806b.52    Who  Needs  Training. 

The  Privacy  Act  requires  training  for 
all  persons  involved  in  the  design, 
development,  operation  and 
maintenance  of  any  system  of  records. 
More  specialized  training  is  needed  for 
personnel  who  may  be  expected  to  deal 
with  the  news  media  or  the  public, 
personnel  specialists,  finance  officers, 
information  managers,  supervisors,  and 
individuals  working  with  medical  and 
security  records.  Commanders  will 
ensure  that  above  personnel  are  trained 
annually  in  the  principles  and 
requirements  of  the  Privacy  Act. 

§  806b.S3    Training  Tools. 

Helpful  resources  include: 

(a)  The  Air  Force  FOIA  Web  page 
which  includes  a  Privacy  Overview,  PA 
training  slides,  the  Air  Force  systems  of 
records  notices,  and  links  to  the  Defense 
Privacy  Board  Advisory  Opinions,  the 
DoD  and  Department  of  Justice  Privacy 
Web  pages.  Go  to  http://wwwJoia.af.mil. 
Click  on  "Resources." 

(b)  "The  Privacy  Act  of  1974,"  a  32- 
minute  film  developed  by  the  Defense 
Privacy  Office.  Contact  the  Joint  Visual 
Information  Activity  at  DSN  795-6543/ 
7283  or  commercial  (717)  895-6543/ 
7283,  and  ask  for  #504432  "The  Privacy 
Act  of  1974." 

(c)  A  Manager's  Overview,  What  You 
Need  to  Know  About  the  Privacy  Act. 
This  overview  gives  you  Privacy  Act 
101  and  is  available  on-line  at  http:// 
www.foia .  af.  mil. 

(d)  Training  slides  for  use  by  the 
MAJCOM  and  base  PA  officers. 


available  frt>m  the  FOIA  Web  page  at 
http://www.foia.af.mil,  under 
"Resources." 

Note:  Formal  school  training  groups  that 
develop  or  modify  blocks  of  instruction  must 
send  the  material  to  AF-CIO/P  for 
coordination. 

§806b.54  Infonnatton  Collections, 
Records,  and  Forms  or  Information 
Management  Tools  (MX). 

(a)  Information  Collections.  No 
information  collections  are  required  by  ' 
this  publication. 

(b)  Records.  Retain  and  dispose  of  PA 
records  according  to  AFMAN  37-139, 
Records  Disposition  Schedule. 

(c)  Forms  or  IMTs  (Adopted  and 
Prescribed). 

(1)  Adopted  Forms  or  IMTs.  AF  Form 
624,  Base/Unit  Locator  and  PSC 
Directory,  and  AF  Form  847, 
Recommendation  for  Change  of 
Publication. 

(2)  Prescribed  Forms  or  IMTs.  AF 
Form  3227,  Privacy  Act  Cover  Sheet.  AF 
Form  771,  Accounting. of  Disclosures, 
and  AF  Visu^  Aid  33-276. 

Appendix  A  to  Part  806b— Refierences 

Title  5,  U.S.C.,  Section  552a,  as  amended. 

The  Privacy  Act  of  1974 
Title  5.  U.S.C.  Section  552,  The  Freedom  of 

Information  Act 
Title  10,  U.S.C.  Section  8013  Secretary  of  the 
-    Air  Force 
E.O.  9397,  Numbering  System  for  Federal 

Accounts  Relating  to  Individual  Persons 
Pub.  L.  100-235.  The  Computer  Security  Act 

of  1987 
Pub.  L.  100-503.  The  Computer  Matching 

and  Privacy  Act  of  1988 
Pub.  L.  104-13,  Paperwork  Reduction  Act  of 

1995 
Pub.  L.  107-347.  Section  208.  E-Gov  Act  of 

2002, 
32  CFR  part  806b.  Air  Force  Privacy  Act 

Program 
Federal  Register 
DoD  6025.18R.  DoD  Health  Information 

Privacy  Regulation.  24  January  2003 
DoDD  5400.11.  DoD  Privacy  Program. 

December  13. 1999 
DoD  5400.7-R/AF  Supp.  DoD  Freedom  of 

Information  Act  Program 
DoD  5400. 11-R.  Department  of  Defense 

Privacy  Program,  August  1983 
Defense  Acquisition  Regulation 
0MB  Circular  A-130,  Management  of  Federal 

Information  Resources 
AFPD  37-1.  Air  Force  Information 

Management 
AFI  33-129.  Transmission  of  Information  Via 

the  Internet 
AFI  33-202,  Computer  Security 
AFI  33-329,  Base  and  Unit  Personnel 

Locators 
AFI  33-360,  Volume  2,  Forms  Management 

Program 
AFI  90-401,  Air  Force  Relations  With 
Congress 
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AFMAN  37-139,  Records  Disposition 

Schedule 
AFVA  33-276.  Privacy  Act  Label 

Ai^ndix  B  to  Part  806b— 
Abbreviatioiis  and  Acronjrms 

AETC    Air  Education  and  Training 

Command 
AF-QO    Air  Force  Chief  Information  Officer 
AFBCMR    Air  Force  Board  for  Correction  of 

Military  Records 
AFLSA    Air  Force  Legal  Services  Agency 
AFMAN    Air  Force  Manual 
AFOSI    Air  Force  Office  of  Special 

Investigations 
AFPC    Air  Force  Personnel  Center 
AFPD    Air  Force  Policy  Directive 
CFR    Code  of  Federal  Regulations 
DCS    Deputy  Chief  of  Staff 
DoDD    riepartment  of  Defense  Directive 
DRU    Direct  Reporting  Unit 
FOA    Field  Operating  Agency 
FOIA    Freedom  of  Information  Act 
FOUO    For  Official  Use  Only 
HAF    Headquarters  Air  Force 
HQ  AFCA    Headquarters  Air  Force 

Communications  Agency 
HQ  AFSFC    Headquarters  Air  Force  Security 

Forces  Center 
HQ  USAF    Headquarters  United  States  Air 

Force  *■ 

IG    Inspector  General 
IT    Information  Technology 
MAJCOM    Major  Command 
OMB    Office  of  Management  and  Budget 
OPR    Office  of  Primary  Responsibility 
PA    Privacy  Act 
PAS    Privacy  Act  Statement 
PIA    Privacy  Impact  Assessment 
Pub.  L.    Public  Law 
SAF    Secretary  of  the  Air  Force 
SFMIS    Security  Forces  Management 

Information  System 
SG    Surgeon  General 
SJA    Staff  Judge  Advocate 
SSN    Social  Security  Number 
US    United  States 
USAFA    Air  Force  Academy 
U.S.C.    United  States  Code 

Appendix  C  to  Part  806b— Terms 

Access.  Allowing  individuals  to  review  or 
receive  copies  of  their  records. 

Amendment.  The  process  of  adding, 
deleting,  or  changing  information  in  a  system 
of  records  to  make  the  data  accurate, 
relevant,  timely,  or  complete. 

Computer  Matching.  A  computerized 
comparison  of  two  or  more  automated 
systems  of  records  or  a  system  of  records 
with  non-Federal  records  to  establish  or 
verify  eligibility  for  payments  under  Federal 
benefit  programs  or  to  recover  delinquent 
debts  for  these  programs. 

Confidential  Source.  A  person  or 
organization  giving  information  under  an 
express  or  implied  promise  of  confidentiality 
made  before  September  27, 1975. 

Confidentiality.  An  expressed  and  recorded 
promise  to  withhold  the  identity  of  a  source 
or  the  information  provided  by  a  source.  The 
Air  Force  promises  confidentiality  only  when 
the  information  goes  into  a  system  with  an 
approved  exemption  for  protecting  the 
identity  of  confidential  sources. 


Cookie.  Da  a  created  by  a  Web  server  that 
is  stored  on  a  user's  computer  either 
temporarily  f  )r  that  session  only  or 
permanently  }n  the  hard  disk  (persistent 
cookie).  It  pr(  ivides  a  way  for  the  Web  site 
to  identify  us  jrs  and  keep  track  of  their 
preferences.  1 1  is  commonly  used  to 
"maintain  thi  state"  of  the  session.  A  third- 
party  cookie  either  originates  on  or  is  sent  to 
a  Web  site  different  from  the  one  you  are 
currently  viewing. 

Defense  DQta  Integrity  Board.  Composed  of 
representatives  from  DoD  components  and 
the  services  Who  oversee,  coordinate,  and 
approve  all  CbD  computer  matching 
programs  co\<Bred  by  the  Act. 

Denial  Authority.  The  individuals  with 
authority  to  aeny  requests  for  access  or 
amendment  of  records  under  the  Privacy  Act. 

DiscyosureJ  Giving  information  from  a 
system,  by  ar  y  means,  to  anyone  other  than 
the  record  su  )ject. 

Federal  Be.  lefit  Program.  A  Federally 
funded  or  ad  ninistered  program  for 
individuals  t  lat  provides  cash  or  in-kind 
assistance  (pi  yments,  grants,  loans,  or  loan 
guarantees). 

Individual.  A  living  U.S.  citizen  or  a 
permanent  re  sident  alien. 

Minor.  An]  one  under  the  age  of  majority 
according  to  ocal  state  law.  If  there  is  no 
applicable  sti  >te  law,  a  minor  is  anyone  under 
age  18.  Militi  ry  members  and  married 
persons  are  r  Dt  minors,  no  matter  what  their 
chronologica  age. 

Personal  Ic  entifier.  A  name,  number,  or 
symbol  that  i  >  unique  to  an  individual, 
usually  the  p  arson's  name  or  SSN. 

Personal  It  formation.  Information  about  an 
individual  ot  ler  than  items  of  public  record. 

Privacy  Ac '  Request.  An  oral  or  written 
request  by  an  individual  about  his  or  her 
records  in  a  !  ystem  of  records. 

Privacy  Ac  visory.  A  statement  required 
when  soliciti  ig  personally-identifying 
information  I  y  an  Air  Force  Web  site  and  the 
information  i  s  not  maintained  in  a  system  of 
records.  The  Privacy  Advisory  informs  the 
individual  w  ly  the -information  is  being 
solicited  and  how  it  will  be  used. 

Privacy  Im  lact  Assessment.  A  written 
assessment  o  an  information  system  that 
addresses  th«  information  to  be  collected,  the 
purpose  and  intended  use;  with  whom  the 
information  \  \ri\\  be  shared;  notice  or 
opportunitiei  for  consent  to  individuals;  how 
the  informati  an  will  be  secured;  and  whether 
a  new  systen  of  records  is  being  created 
under  the  Pr  vacy  Act. 

Record.  Ai  y  information  about  an 
individual. 

Routine  Ut  e.  A  disclosure  of  records  to 
individuals  c  r  agencies  outside  DoD  for  a  use 
that  is  compi  tible  with  the  purpose  for 
which  the  Ai  r  Force  created  the  records. 

System  Mc  nager.  The  official  who  is 
responsible  f  )r  managing  a  system  of  records, 
including  po  icies  and  procedures  to  operate 
and  safeguar  i  it.  Local  system  managers 
operate  recoi  d  systems  or  are  responsible  for 
part  of  a  dec(  ntralized  system. 

System  of  Records.  A  group  of  records 
retrieved  by  he  individual's  name,  personal 
identifier;  or  individual  identifier  through  a 
cross-referen  :e  system. 

System  Nc  tice.  The  official  public  notice 
published  in  the  Federal  Register  of  the 


existence  and  content  of  the  system  of 
records. 

Appendix  D  to  Part  806b — ^Preparing  A 
System  Notice 

The  following  elements  comprise  a  system 
of  records  notice  for  publication  in  the 
Federal  Register: 

System  Identification  Number.  AF-CIO/P 
assigns  the  notice  number,  for  example,  F033 
AF  PC  A,  where  "F"  indicates  "Air  Force," 
the  next  number  represents  the  publication 
series  number  related  to  the  subject  matter, 
and  the  final  letter  group  shows  the  system 
manager's  command  or  DCS.  The  last 
character  "A"  indicates  that  this  is  the  first 
notice  for  this  series  and  system  manager. 

System  Name.  Use  a  short,  specific,  plain- 
language  title  that  identifies  the  system's 
general  purpose  (limited  to  55  characters). 

System  Location.  Specify  the  address  of  the 
primary  system  and  any  decentralized 
elements,  including  automated  data  systems 
with  a  central  computer  facility  and  input  or 
output  terminals  at  separate  locations.  Use 
street  address,  2-letter  state  abbreviations  and 
9-digit  ZIP  Codes.  Spell  out  office  names.  Do 
not  -use  office  symbols. 

Categories  of  Individuals  Covered  by  the 
System.  Use  nontechnical,  specific  categories 
of  individuals  about  whom  the  Air  Force 
keeps  records.  Do  not  use  categories  like  "all 
Air  Force  personnel"  unless  they  are  actually 
true. 

Categories  of  Records  in  the  System. 
Describe  in  clear,  plain  language,  all 
categories  of  records  in  the  system.  List  only 
documents  actually  kept  in  the  system.  Do 
not  show  source  docimients  that  are  used  to 
collect  data  and  then  destroyed.  Do  not  list 
form  numbers. 

Authority  for  Maintenance  of  the  System. 
Cite  the  specific  law  or  Executive  Order  that 
authorizes  the  program  the  records  support. 
Cite  the  DoD  directive/instruction  or  Air 
Force  instruction(s)  that  authorizes  the 
system  of  records.  Always  include  titles  with 
the  citations. 

Note:  Executive  Order  9397  authorizes 
using  the  SSN  as  a  personal  identifier. 
Include  this  authority  whenever  the  SSN  is 
used  to  retrieve  records. 

Purpose.  Describe  briefly  and  specifically 
what  the  Air  Force  does  with  the  information 
collected. 

Routine  Uses  of  Records  Maintained  in  the 
System  Including  Categories  of  Users  and  the 
Purpose  of  Such  Uses.  The  Blanket  Routine 
Uses  published  in  the  Air  Force  Directory  of 
System  Notices  apply  to  all  system  notices 
unless  you  indicate  otherwise.  Also  list  each 
specific  agency  or  activity  outside  DoD  to 
whom  the  records  may  be  released  and  the 
purpose  for  such  release. 

Polices  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System: 

Storage.  State  the  medium  in  which  the  Air 
Force  keeps  the  records:  for  example,  in  file 
folders,  card  files,  microfiche,  computer,  or  a 
combination  of  those  methods.  Storage  does 
not  refer  to  the  storage  container. 
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Retrievability.  State  how  the  Air  Force 
retrieves  the  records;  for  example,  by  name, 
SSN,  or  personal  characteristics  (such  as 
fingerprints  or  voiceprints). 

Safeguards.  List  the  kinds  of  officials  who 
have  immediate  access  to  the  system.  List 
those  responsible  for  safeguarding  the 
records.  Identify  the  system  safeguards;  for 
example,  storage  in  safes,  vaults,  locked 
cabinets  or  rooms,  use  of  guards,  visitor 
controls,  personnel  screening,  computer 
systems  software,  and  so  on.  Describe 
safeguards  fully  without  compromising 
system  security. 

Retention  and  Disposal.  State  how  long 
AFMAN  37-139  requires  the  activity  to 
maintain  the  record.  Indicate  when  or  if  the 
records  may  be  transferred  to  a  Federal 
Records  Center  and  how  long  the  record  stays 
there.  Specify  when  the  Records  Center  sends 
the  record  to  the  National  Archives  or 
destroys  it.  Indicate  how  the  records  may  be 
destroyed. 

System  Managers}  and  Address.  List  the 
position  title  and  duty  address  of  the  system 
manager.  For  decentralized  systems,  show 
the  locations  and  the  position  or  duty  title  of 
each  category  of  officials  responsible  for  any 
segment  of  the  system. 

Notification  Procedure.  List  the  title  and 
duty  address  of  the  official  authorized  to  tell 
requesters  if  their  records  are  in  the  system. 
Specify  the  information  a  requester  must 
submit:  for  example,  full  name,  military 
status,  SSN,  date  of  birth,  or  proof  of  identity, 
and  so  on. 

Record  Access  Procedures.  Explain  how 
individuals  may  arrange  to  access  their 
records.  Include  the  titles  or  categories  of 
officials  who  may  assist;  for  example,  the 
system  manager. 

Contesting  Records  Procedures.  AF-CIO/P 
provides  this  standard  caption. 

Record  Source  Categories.  Show  categories 
of  individuals  or  other  information  sources 
for  the  system.  Do  not  list  confidential 
sources  protected  bv  5  U.S.C,  Section  552a 
(k)(2),  (k)(5),  or  (k)(7). 

Exemptions  Claimed  for  the  System.  When 
a  system  has  no  approved  exemption,  write 
"none"  under  this  heading.  Specifically  fist 
any  approvea  exemption  including  the 
subsection  in  the  Act. 

Appendix  E  to  Part  806b— General  And 
Specific  Exemptions 

(a)  General  Exemption.  The  following 
systems  of  records  are  exempt  under  5 
U.S.C,  Section  552a(jK2): 

(1)  System  identifier  and  name:  F071  AF 
OSI  A,  Counter  Intelligence  Operations  and 
Collection  Records. 

(2)  System  identifier  and  name:  F071  AF 
OSI  C,  Criminal  Records. 

(3)  System  identifier  and  name:  F031  AF 
SP  E,  Security  Forces  Management 
Information  System  (SFMIS). 

(i)  Exemption:  Farts  of  this  system  may  be 
exempt  pursuant  to  5  U.S.C.  552a(j)(2)  if 
information  is  compiled  and  maintained  by 
a  component  of  the  agency  which  performs 
as  its  principle  function  any  activity 
pertaining  to  the  enforcement  of  criminal 
laws.  Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C.  552a(j)(2) 
from  following  subsections  of  5  U.S.C. 


552a(c)(c)(4),  (d).  (e)(1).  (e)(2),  (e)(3),  (e)(4)(G), 
and  (I),  (e)(5).  (e)(8),  (f),  and  (g). 

(ii)  Authority:  5  U.S.C.  552a(j)(2). 

(iii)  Reasons:  (A)  To  protect  ongoing 
investigations  and  to  protect  from  access 
criminal  investigation  information  contained 
in  this  record  system,  so  as  not  to  jeopardize 
any  subsequent  judicial  or  administrative 
process  taken  as  a  result  of  information 
contained  in  the  file. 

(B)  From  subsection  (c)(3)  because  the 
release  of  the  disclosure  accounting,  for 
disclosures  pursuant  to  the  routine  uses 
published  for  this  system,  would  permit  the 
subject  criminal  investigation  or  matter 
under  investigation  to  obtain  valuable 
information  concerning  the  nature  of  that 
investigation  which  will  present  a  serious 
impediment  to  law  enforcement., 

(C)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for  subsection 
this  subsection  will  not  be  applicable. 

(D)  From  subsection  (d)  because  access  the 
records  contained  in  this  system  would 
inform  the  subject  of  an  investigation  of 
existence  of  that  investigation,  provide 
subject  of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection,  and 
would  present  a  serious  impediment  to  law 
enforcement. 

(E)  From  subsection  (e)(4)(H)  because 
system  of  records  is  exempt  from  individual 
access  pursuant  to  subsection  (j)  of  the 
Privacy  Act  of  1974. 

(F)  From  subsection  (f)  because  this  system 
of  records  has  been  exempted  from  access 
provisions  of  subsection  (d). 

(G)  Consistent  with  the  legislative  purpose 
the  Privacy  Act  of  1974,  the  Department  of 
the  Air  Force  will  grant  access  to  non-exempt 
material  in  the  records  being  maintained. 
Disclosure  will  be  governed  by  the 
Department  of  the  Air  Force's  Privacy 
Instruction,  but  will  be  limited  to  the  extent 
that  identity  of  confidential  sources  will  not 
be  compromised;  subjects  of  an  investigation 
of  an  actual  or  potential  violation  will  not  be 
alerted  to  the  investigation;  the  physical 
safety  of  witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties  will 
not  be  violated;  and  that  the  disclosure 
would  not  otherwise  impede  effective  law 
enforcement.  Whenever  possible,  information 
of  the  above  nature  will  be  deleted  from  the 
requested  documents  and  the  balance  made 
available.  The  controlling  principle  behind 
this  limited  access  is  to  allow  disclosures 
except  those  indicated  above.  The  decisions 
to  release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 

(4)  System  identifier  and  name:  F071  AF 
OSI  D,  Investigative  Support  Records. 

(5)  System  identifier  and  name:  F031  AF 
SP  A,  Correction  and  Rehabilitation  Records. 

Exemption — Portions  of  this  system  that 
fall  within  5  U.S.C.  552a(j)(2)  are  exempt 
from  the  following  provisions  of  5  U.S.C 
552a.  Sections  (c)(3)  and  (c)(4):  (d)(1)  through 
(d)(5);  (e)(2)  and  (e)(3);  (e)(4)(G)  and  (e)(4)(H). 
(e)(5);  (f)(1)  through  (f)(5);  (g)(1)  through 
(g)(5);  and  (h)  of  the  Act. 

Authority— 5  U.S.C.  552a(j)(2). 

Reason — The  general  exemption  will 
protect  on  going  investigations  and  protect 
from  access  criminal  investigation 


information  contained  in  this  record  system 
so  as  not  to  jeopardize  any  subsequent 
judicial  or  administrative  process  taken  as  a 
result  of  information  contained  in  the  files. 

(6)  System  identifier  and  name:  F090  AF  IG 
B.  Inspector  General  Records. 

(i)  Exemption:  (A)  Parts  of  this  system  of 
records  may  be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  if  the  information  is  compiled  and 
maintained  by  a  component  of  the  agency 
which  performs  as  its  principle  function  any 
activity  pertaining^to  the  enforcement  of 
criminal  laws.  (B)  Any  portion  of  this  system 
of  records  which  falls  within  the  provisions 
of  5  U.S.C.  552a(j)(2)  may  be  exempt  from  the 
following  subsections  of  5  U.S.C.  552a(c)(3), 
(c)(4),  (d),  (e)(1).  (e)(2).  (e)(3).  (e)(4)(G),  (H). 
and  (I),  (e)(5),  (e)(8),  (f),  and  (g). 

(ii)  Authority:  5  U.S.C.  552a(jK2). 

(iii)  Reasons:  (A)  From  subsection  (c)(3) 
because  the  release  of  accounting  of 
disclosure  would  inform  a  subject  that  he  or 
she  is  under  investigation.  This  information 
would  provide  considerable  advantage  to  the 
subject  in  providing  him  or  her  with 
knowledge  concerning  the  nature  of  the 
investigation  and  the  coordinated 
investigative  efforts  and  techniques 
employed  by  the  cooperating  agencies.  This 
would  greatly  impede  the  Air  Force  IG's 
criminal  law  enforcement. 

(B)  From  subsection  (c)(4)  and  (d),  because 
notification  would  alert  a  subject  to  the  fact 
that  an  open  investigation  on  that  individual 
is  taking  place,  and  might  weaken  the  on 
going  investigation,  reveal  investigative 
techniques,  and  place  confidential 
informants  in  jeopardy. 

(C)  From  subsection  (e)(1)  because  the 
naturfe  of  the  criminal  and/or  civil 
investigative  function  creates  unique 
problems  in  prescribing  a  specific  parameter 
in  a  particular  case  with  respect  to  what 
information  is  relevant  or  necessary.  Also, 
information  may  be  received  which  may 
relate  to  a  case  under  the  investigative  ' 
jurisdiction  of  another  agency.  The 
maintenance  of  this  information  may  be 
necessary  to  provide  leads  for  appropriate 
law  enforcement  purposes  and  to  establish 
patterns  of  activity  that  may  relate  to  the 
jurisdiction  of  other  cooperating  agencies. 

(D)  From  subsection  (e)(2)  because 
collecting  information  to  the  fullest  extent 
possible  directly  from  the  subject  individual 
may  or  may  not  be  practical  in  a  criminal 
and/or  civil  investigation. 

(E)  From  subsection  (e)(3)  because 
supplying  an  individual  with  a  form 
containing  a  Privacy  Act  Statement  would 
tend  to  inhibit  cooperation  by  many 
individuals  involved  in  a  criminal  and/or 
civil  investigation.  The  effect  would  be 
somewhat  adverse  to  established 
investigative  methods  and  techniques. 

(F)  From  subsections  (e)(4)(G),  (H),  and  (I) 
because  this  system  of  records  is  exempt 
from  the  access  provisions  of  subsection  (d). 

(G)  From  subsection  (e)(5)  because  the 
requirement  that  records  be  maintained  with 
attention  to  accuracy,  relevance,  timeliness, 
and  completeness  would  unfairly  hamper  the 
investigative  process.  It  is  the  nature  of  law 
enforcement  for  investigations  to  uncover  the 
commission  of  illegal  acts  at  diverse  stages. . 
It  is  frequently  impossible  to  determine 
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initially  what  information  is  accurate, 
relevant,  timely,  and  least  of  all  complete. 
With  the  passage  of  time,  seemingly 
irrelevant  or  untimely  information  may 
acquire  new  significance  as  further 
.investigation  brings  new  details  to  light. 

(H)  From  subsection  (e)(8)  because  the 
notice  requirements  of  this  provision  could 
present  a  serious  impediment  to  law 
enforcement  by  revealing  investigatiTe 
techniques,  procedures,  and  existence  of 
confidential  investigations. 

(1)  From  subsection  (f)  because  the  agency's 
rules  are  inapplicable  to  those  portions  of  the 
system  that  are  exempt  and  would  place  the 
burden  on  the  agency  of  either  confirming  or 
denying  the  existence  of  a  record  pertaining 
to  a  requesting  individual  might  in  itself 
provide  an  answer  to  that  individual  relating 
to  an  on  going  investigation.  The  conduct  of 
a  successful  investigation  leading  to  the 
indictment  of  a  criminal  offender  precludes 
the  applicability  of  established  agency  rules 
relating  to  verification  of  record,  disclosure 
of  the  record  to  that  individual,  and  record 
amendment  procedures  for  this  record 
system. 

(J)  From  subsection  (g)  because  this  system 
of  records  should  be  exempt  to  the  extent 
that  the  civil  remedies  relate  to  provisions  of 
5  U.S.C.  552a  from  which  this  rule  exempts 
the  system. 

(iv)  Authority:  (A)  Investigative  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  toS  U.S.C.  552a(k)(2).  However,  if 
an  individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise  be 
entitled  by  Federal  law  or  for  which  he 
would  otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to  the 
information  exempt  to  the  extent  that 
disclosure  would  reveal  the  identity  of  a 
confidential  source. 

Note:  When  claimed,  this  exemption 
allows  limited  protection  of  investigative 
reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 

(B)  Therefore^ortions  of  this  system  of 
records  may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2)  from  the  following  subsections  of 
5  U.S.C.  552a(c)(3),  (d),  (e)(1).  (e)(4)(G).  (H) 
and  (I),  and  (Q. 

(v)  Reasons:  (A)  From  subsection  (c)(3) 
because  to  grant  access  to  the  accounting  for 
each  disclosure  as  required  by  the  Privacy 
Act.  including  the  date,  nature,  and  purpose 
of  each  disclosure  and  the  identity  of  the 
recipient.  Could  alert  the  subject  to  the 
existence  of  the  investigation.  This  could 
seriously  compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

(B)  From  subsections  (d)  and  (f)  because 
providing  access  to  investigative  records  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 
investigation  and  impede  case  preparation. 
Providing  access  rights  normally  afforded 


under  the  Prii  acy  Act  would  provide  the 
subject  with  v  iluable  information  that  would 
allow  interferi  nee  with  or  compromise  of 
witnesses  or  r  snder  witnesses  reluctant  to 
cooperate;  lea  i  to  suppression,  alteration,  or 
destruction  of  evidence;  enable  individuals 
to  conceal  the  r  wrongdoing  or  mislead  the 
course  of  the  i  nvestigation;  and  result  in  the 
secreting  of  oi  other  disposition  of  assets  that 
would  make  t  lem  difficult  or  impossible  to 
reach  in  ordei  to  satisfy  any  Government 
claim  growinj  out  of  the  investigation  or 
proceeding. 

(C)  From  su  )section  (e)(1)  because  it  is  not 
always  possib  e  to  detect  the  relevance  or 
necessity  of  ei  ch  piece  of  information  in  the 
early  stages  o  an  investigation.  In  some 
cases,  it  is  onl  y  after  the  information  is 
evaluated  in  1  ght  of  other  evidence  that  its 
relevance  and  necessity  will  be  clear. 

(D)  From  su  jsections  {e)(4)(G)  and  (H) 
because  this  s  astern  of  records  is  compiled 
for  investigati  ^e  purposes  and  is  exempt  from 
the  access  pra  k-isions  of  subsections  (d)  and 

(f). 

tE)  From  su  )section  (e)(4)(I)  because  to  the 
extent  that  thi  >  provision  is  construed  to 
require  more  i  etailed  disclosure  than  the 
broad,  generic  information  currently 
published  in  I  le  system  notice,  an  exemption 
from  this  pTO\  ision  is  necessary  to  protect  the 
confidentialit  '  of  sources  of  information  and 
to  protect  prii  acy  and  physical  safety  of 
witnesses,  am   informants. 

(F)  Consiste  nl  with  the  legislative  purpose 
of  the  Privacy  Act  of  1974,  the  AF  will  grant 
access  to  non(  xempt  material  in  the  records 
being  maintai  led.  Disclosure  will  be 
governed  by  J  F's  Privacy  Instruction,  but 
will  be  limitei  I  to  the  extent  that  the  identity 
of  confidentia  i  sources  will  not  be 
compromised  subjects  of  an  investigation  of 
an  actual  or  p  atential  criminal  or  civil 
violation  will  not  be  alerted  to  the 
investigation;  the  physical  safety  of 
witnesses,  inf  )rmants  and  law  enforcement 
personnel  wil    not  be  endangered,  the 
privacy  of  thi  d  parties  will  not  be  violated; 
and  that  the  d  isclosure  would  not  otherwise 
impede  effect  ve  law  enforcement.  Whenever 
possible,  info  mation  of  the  above  nature  will 
be  deleted  fro  u  the  requested  documents  and 
the  balance  n;  ade  available.  The  controlling 
principle  beh  nd  this  limited  access  is  to 
allow  disclosi  ires  except  those  indicated 
above.  The  de  cisions  to  release  information 
from  these  sy  terns  will  be  made  on  a  case- 
by-case  basis. 

(b)  Specific  Exemptions.  The  following 
systems  of  re(  ords  are  subject  to  the  specific 
exemptions  s  lown: 

( 1 )  Classifii  d  records. 

(i)  All  recoi  ds  in  any  systems  of  records 
that  are  prop*  rly  classified  according  to 
current  Execi  tive  Order  are  exempt  from  5 
U.S.C.  552a(c  (3);  (d);  (e)(4)(G),  (H),  (I);  and 
(f).  regardless  of  whether  the  entire  system  is 
otherwise  ex(  mpt  or  not. 

(ii)  Authon  'y.  5  U.S.C.  .552a(k)(l]. 

(2)  System  dentifier  and  name:  F03& 
USAFA  K,  A(  missions  Records. 

(i)  Exempti  jn.  Parts  of  this  system  of 
records  (Liais  on  Officer  Evaluation  and 
Selection  Par  el  Candidate  Evaluation)  are 
exempt  from  j  U.S.C.  552a(d),  (e)(4)(H),  and 
(f).  but  only  t  >  the  extent  that  disclosure 
would  reveal  the  identity  of  a  confidential 
source. 


(ii)  Authority.  5  U.S.C.  552a(k)(7). 

(iii)  Reasons.  To  ensure  the  frankness  of 
information  used  to  determine  whether 
cadets  are  qualified  for  graduation  and 
commissioning  as  officers  in  the  Air  Force. 

(3)  System  identifier  and  name:  F036  AFPC 
N,  Air  Force  Personnel  Test  851,  Test  Answer- 
Sheets. 

(i)  Exemption.  This  system  is  exempt  from 
5  U.S.C.  552a(c)(3);  (d);  (e)(4)  (G),  (H),  and  (I); 
and  (f). 

(ii)  Authority.  5  U.S.C.  552a(k)(6). 

(iii)  Reasons.  To  protect  the  objectivity  of 
the  promotion  testing  system  by  keeping  the 
test  questions  and  answers  in  confidence. 

(4)  System  identifier  and  name:  F036 
USAFA  A,  Cadet  Personnel  Management 
System. 

(i)  Exemption.  Parts  of  this  system  are 
exempt  from  5  U.S.C.  552a(d),  (e)(4)(H),  and 
(f)i  but  only  insofar  as  disclosure  would 
reveal  the  identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(7). 

(iii)  Reasons-.  To  maintain  the  candor  and 
integrity  of  comments -needed  to  evaluate  an 
Air  Force  Academy  cadet  for  commissioning 
in  the  Air  Force. 

(5)  System  identifier  and  name:  F036  AETC 
I,  Cadet  Records. 

(i)  Exemption.  Portions  of  this  system 
(Detachment  Professional  Officer  Course 
Selection  Rating  Sheets;  Air  Force  Reserve 
Officer  Training  Corps  (AFROTC)  Form  0- 
24-Disenrollment  Review;  Memoranda  for 
Record  and  Staff  Papers  with  Staff  Advice, 
Opinions,  or  Suggestions)  are  exempt  from  5 
U.S.C.  552a(c)(3);  (d);  (e)(4)(G)  and  (H),  and 
(f),  but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a  confidential 
source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity  of  a 
confidential  source  who  furnishes 
information  necessary  to  make 
determinations  about  the  qualifications, 
eligibility,  and  suitability  of  cadets  for 
graduation  and  commissioning  In  the  Air 
Force. 

(6)  System  identifier  and  name:  F044  AF 
SG  Q,  Family  Advocacy  Program  Records. 

(i)  Exemption: 

(A)  Investigative  material  compiled  for  law 
enforcement  purposes,  other  than  material 
within  the  scope  of  subsection  5  U.S.C. 
552a(j)(2),  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an  individual 
is  denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled  by 
Federal  law  or  for  which  he  would  otherwise 
be  eligible,  as  a  result  of  the  maintenance  of 
the  information,  the  individual  will  be 
provided  access  to  the  information  exempt  to 
the  extent  that  disclosure  would  reveal  the 
identify-  of  a  confidential  source. 

Note:  When  claimed,  this  exemptipn 
allows  limited  protection  of  investigative 
reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 

(B)  Investigative  material  compiled  solely 
for  the  purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  federal 
civilian  employment,  military  service,  federal 
contracts,  or  access  to  classified  information 
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may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(5),  but  only  to  the  extent  that  such 
material  would  reveal  the  identity  of  a 
confidential  source. 

(C)  Therefore,  portions  of  the  system  of 
records  may  be  exempt  pursuant  to  5  U.S.C. 
552a(c)(3)  and  (d).  but  only  to  the  extent  that 
disclosure  would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iii)  Reasons:  From  subsections  (c)(3)  and 
(d)  because  the  exemption  is  needed  to 
encourage  those  who  know  of  exceptional 
medical  or  educational  conditions  or  family 
maltreatments  to  come  forward  by  protecting 
their  identities  and  to  protect  such  sources 
from  embarrassment  or  recriminations,  as 
well  as  to  protect  their  right  to  privacy.  It  is 
essential  that  the  identities  of  all  individuals 
who  furnish  information  under  an  express 
promise  of  confidentiality  be  protected. 
Granting  individuals  access  to  information 
relating  to  criminal  and  civil  law 
enforcement,  as  well  as  the  release  of  certain 
disclosure  accounting,  could  interfere  with 
ongoing  investigations  and  the  orderly 
administration  of  justice,  in  that  it  could 
result  in  the  concealment,  alteration, 
destruction,  or  fabrication  of  information; 
could  hamper  the  identification  of  offenders 
or  alleged  offenders  and  the  disposition  of 
charges:  and  could  jeopardize  the  safety  and 
well  being  of  parents  and  their  children. 
Exempted  portions  of  this  system  also 
contain  information  considered  relevant  and 
necessary  to  make  a  determination  as  to 
qualifications,  eligibility,  or  suitability  for 
Federal  employment  and  Federal  contracts, 
and  that  was  obtained  by  providing  an 
express  or  implied  promise  to  the  source  that 
his  or  her  identity  would  not  be  revealed  to 
the  subject  of  the  record. 

(7)  System  identifier  and  name:  F036  AF 
PC  A.  Effectiveness/Performance  Reporting 
System. 

(i)  Exemptions— BTigadier  General  Selectee 
Effectiveness  Reports  and  Colonel  and 
Lieutenant  Colonel  Promotion 
Recommendations  with  close  out  dates  on  or 
before  January  31,1991.  mav  be  exempt  from 
•  subsections  of  5  U.S.C.  552a(c)(3):  (d); 
(e)(4)(H);  and  (f). 

(ii)  Authority— 5  U.S.C.  552a(k)(7). 

(iii)  Reasons — Subsection  (c)(3)  because 
making  the  disclosure  accounting  available  to 
the  individual  may  compromise  express 
promises  of  confidentiality  by  revealing 
details  about  the  report  and  identify  other 
record  sources,  which  may  result  in 
circumvention  of  the  access  exemption. 
Subsection  (d)  because  individual  disclosure 
compromises  express  promises  of 
confidentiality  conferred  to  protect  the 
integrity  of  the  promotion  rating  system. 
Subsection  (e)(4)(H)  because  of  and  to  the 
extent  that  portions  of  this  record  system  are 
exempt  from  the  individual  access  provisions 
of  subsection  (d).  Subsection  (f)  because  of 
and  to  the  extent  that  portions  of  this  record 
system  are  exempt  from  the  individual  access 
provisions  of  subsection  (d). 

(8)  [Reserved.] 

(9)  System  identifier  and  name:  F036  AFDP 
A,  Files  on  General  Officers  and  Colonels 
Assigned  to  General  Officer  Positions. 


(i)  Exemption.  This  system  is  exempt  from 
5  U.S.C.  552a(c)(3):  (d);  (e)(4)(G),  (H),  and  (I); 
and  (0,  but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a  confidential 
source. 

(ii)  Authority.  5  U.S.C.  552a(k)(7). 

(iii)  Reasons.  To  protect  the  integrity  of 
information  used  in  the  Reserve  Initial 
Brigadier  General  Screening  Board,  the 
release  of  which  would  compromise  the 
selection  process. 

(10)  System  identification  and  name:  F036 
AF  PC  O,  General  Officer  Personnel  Data 
System. 

(i)  Exemption— Ak  Force  General  Officer 
Promotion  and  Effectiveness  Reports  with 
close  out  dates  on  or  before  January  31,  1991. 
may  be  exempt  from  subsections  of  5  U.S.C 
552a(c)(3);  (d);  (e)(4)(H);  and  (f). 

(ii)  Authority— 0  U.S.C.  552a(k)(7). 

(iii)  fleoson— Subsection  (c)(3)  because 
making  the  disclosure  accounting  available  to 
the  individual  may  compromise  express 
promises  of  confidentiality  by  revealing 
details  about  the  report  and  identif\'  other 
record  sources,  which  may  result  in 
circumvention  of  the  access  exemption. 
Subsection  (d)  because  individual  disclosure 
compromises  express  promises  of 
confidentiality  conferred  to  protect  the 
integrity  of  the  promotion  rating  system. 
Subsection  (e)(4)(H)  because  of  and  to  the 
extent  that  portions  of  this  record  system  are 
exempt  from  the  individual  access  provisions 
of  subsection  (d).  Subsection  (fjbecause.of 
and  to  the  extent  that  portions  of  this  record 
system  are  exempt  from  the  individual  access 
provisions  of  subsection  (d). 

(11)  System  identifier  and  name:  F036 
AFPC  K.  Historical  Airman  Promotion  Master 
Test  File. 

(i)  Exemption.  This  system  is  exempt  from 
5  U.S.C.  5.52a(c)(3);  (d):'(e)(4),(G).  (H).  and  (I); 
and  (0. 

(ii)  Authority.  5  U.S.C.  552a(k)(6). 

(iii)  Reasons.  To  protect  the  integrity, 
objectivity,  and  equity  of  the  promotion 
testing  system  by  keeping  test  questions  and 
answers  in  confidence. 

(12)  (Reserved). 

(13)  System  identifier  and  name:  F071  AF 
OSI  F.  Investigative  Applicant  Processing 
Records. 

(i)  Exemption.  This  system  is  exempt  from 
5  U.S.C.  552a(c)(3);  (d);"(e)(4)  (G),  (H),  and  (I); 
and  (f).  but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a  confidential 
source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  those  who  gave 
information  in  confidence  during  Air  Force 
Office  of  Special  Investigations  (AFOSI) 
applicant  inquiries.  Fear  of  harassment  <:ould 
cause  sources  not  to  make  frank  and  open 
responses  about  applicant  qualifications. 
This  could  compromise  the  integrity  of  the 
AFOSI  personnel  program  that  relies  on 
selecting  only  qualified  people. 

(14)  System  identifier  and  name:  F036 
USAFA  B,  Master  Cadet  Personnel  Record 
(Active/Historical). 

(i)  Exemptions.  Parts  of  these  systems  are 
exempt  from  5  U.S.C.  552a(d),  (e)(4)(H).  and 
(f).  but  only  to  the  extent  that  they  would 
reveal  the  identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(7). 


(iii)  Reasons.  To  maintain  the  candor  and 
integrity  of  comments  needed  to  evaluate  a 
cadet  for  commissioning  in  the  Air  Force, 

(15)  System  identifier  and  name:  F031 
497IG  A.  Sensitive  Compartmented 
Information  Personnel  Records. 

(i)  Exemption.  This  system  is  exempt  from 
5  U.S.C.  552a(a)(3);  (d);  (e)(4)  (G).  (H),  and  (I); 
and  (f),  but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a  confidential 
source. 

(ii)  Authority.  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iii)  Reasons.  To  protect  the  identity  of 
sources  to  whom  proper  promises  of 
confidentiality  have  been  made  during 
investigations.  Without  these  promises, 
sources  will  often  be  unwilling  to  provide 
information  essential  in  adjudicating  access 
in  a  fair  and  impartial  manner. 

(16)  System  identifier  and  name:  F071  AF 
OSI  B,  Security  and  Related  Investigative 
Records. 

(i)  Exemption.  This  system  is  exempt  from 
5  U.S.C.  552a(c)(3);  (d);  (e)(4)  (G),  (H).  and  (I); 
and  10.  but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a  confidential 
source. 

(ii)  Authority.  5  U.SfC.  552a(k)(5). 

(iii)  flposons.  To  protect  the  identity  of      . 
those  who  give  information  in  confidence  for 
personnel  security  and  related  investigations. 
Fear  of  harassment  could  cause  sources  to 
refuse  to  give  this  information  in  the  ft-ank 
and  open  way  needed  to  pinpoirrt  those  areas 
in  an  investigation  that  should  be  expanded 
to  resolve  charges  of  questionable  conduct. 

(17)  System  identifier  and  name:  F031 
497IG  B.  Special  Security  Case  Files. 

(i)  Exemption.  This  system  is  exempt  from 
a  U.S.C.  552a(c)(3);  (d).' (e)(4)  (G).  (H).  and  (I); 
and  (0.  but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a  confidential 
source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity  of 
those  who  give  information  in  confidence  for 
personnel  security  and  related  investigations. 
Fear  of  harassment  could  cause  sources  to 
refuse  to  give  this  information  in  the  frank 
and  open  way  needed  to  pinpoint  those  areas 
in  an  investigation  that  should  be  expanded 
to  resolve  charges  of  questionable  conduct. 

(18)  System  identifier  and  name:  F031  AF 
SP  N.  Special  Security  Files. 

(i)  Exemption.  This  system  is  exempt  from 
5  U.S.C.  552a(c)(3);  (d);' (e)(4)  (G),  (H).  and  (I); 
and  (f),  but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a  confidential 
source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  fleasons.  To  protect  the  identity  of 
those  who  give  information  in  confidence  for 
personnel  security  and  related  investigations. 
Fear  of  harassment  could  cause  them  to 
refuse  to  give  this  information  in  the  ft-ank 
and  open  way  needed  to  pinpoint  areas  in  an 
investigation  that  should  be  expanded  to 
resolve  charges  of  questionable  conduct. 

(19)  System  identifier  and  name:  F036  AF 
PC  P,  Applications  for  Appointment  and 
Extended  Active  Duty  Files. 

(i)  Exemption.  Parts  of  this  system  of 
records  are  exempt  from  5  U.S.C.  552a(d}.  but 
only  to  the  extent  that  disclosure  would 
reveal  the  identity  of  a  confidential  source. 
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(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity  of 
confldential  sources  who  furnish  information 
necessary  to'tnake  determinations  about  the 
qualifications,  eligibility,  and  suitability  of 
health  care  professionals  who  apply  for 
Reserve  of  the  Air  Force  appointment  or 
interservice  transfer  to  the  Air  Force. 

(20)  System  identifier  and  name:  F051  AF 
JA  F.  Courts-Martial  and  Article  15  Records. 

(i)  Exemption.  Portions  of  this  system  of 
records  may  be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  from  the  following  subsection  of  5 
U.S.C.  552a(c)(3).  (c)r4).  (d),  (e)(1).  (e)(2). 
(e)(3).  (e)(4)(G).  (H)  and  (I),  (e)(5),  (e)(8),  (f). 
and  (g). 

(ii)  Exemption.  Portions  of  this  system  of 
records  may  be-exempt  pursuant  to  5  U.S.C. 
552a(k)(2)  from  the  following  subsection  of  5 
U.S.C.  552a(c)(3).  (d).  (e)(1),  (e)(4)(G),  (H)  and 
(1).  and  (0. 

(iii)  Authority:  5  U.S.C.  552a(i)(2)  and 
(k)(2). 

(iv)  Reason: 

(1)  From  subsection  (c)(3)  because  the 
release  of  the  disclosure  accounting,  for 
disclosures  pursuant  to  the  routine  uses 
published  for  this  system,  would  permit  the 
subject  of  a  criminal  investigation  or  matter 
under  investigation  to  obtain  valuable 
information  concerning  the  nature  of  that 
investigation  which  will  present  a  serious 
impediment  to  law  enforcement. 

(2)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for  subsection 
(d),  this  subsection  will  riot  be  applicable. 

(3)  From  subsection  (d)  because  access  to 
the  records  contained  in  this  system  would 
inform  the  subject  of  a  criminal  investigation 
of  the  existence  of  that  investigation,  provide 
the  subject  of  the  investigation  with 
information  that  might  enable  him  to  avoid 
detection  or  apprehension,  and  would  . 
present  a  serious  impediment  to  law 
enforcement. 

(4)  From  subsection  (e)(1)  because  in  the 
course  of  criminal  investigations  information 

-  is  often  obtained  concerning  the  violation  of 
laws  or  civil  obligations  of  others  not  relating 
to  an  active  case  or  matter.  In  the  interests 
of  effective  law  enforcement,  it  is  necessary 
that  this  information  be  retained  since  it  can 
aid  in  establishing  patterns  of  activity  and 
provide  valuable  leads  for  other  agencies  and 
future  cases  that  may  be  brought. 

(j)  From  subsection  (e)(2)  because  in  a 
criminal  investigation  the  requirement  that 
information  be  collected  to  the  greatest  extent 
possible  from  the  subject  individual  would 
present  a  serious  impediment  to  law 
enforcement  in  that  the^!ubject  of  the 
investigation  would  be  placed  on  notice  of 
the  existence  of  the  invest  gntion  and  would 
therefore  be  able  to  avoid  detection. 

(6)  From  subsection  (e)(3)' because  the 
requirement  that  individuals  supplying 
information  be  provided  with  a  form  stating 
the  requirements  of  subsection  (e)(3)  would 
constitute  a  serious  impediment  to  law 
enforcement  in  that  it  could  compromise  the 
existence  of  a  confidential  investigation, 
reveal  the  identity  of  confidential  sources  of 
information  and  endanger  the  life  and 
physical  safety  of  confidential  informants. 

(7)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 


from  individu  »1  access  pursuant  to  ^ 
subsections  (j  and  (k)  of  the  Privacy  Act  of 
1974. 

(8)  From  su  (section  (e)(4)(I)  because  the 
identity  of  sp«  cific  sources  must  be  withheld 
in  order  to  pre  tect  the  confidentiality  of  the 
sources  of  crii  linal  and  other  law 
enforcement  i  iformation.  This  exemption  is 
further  necesa  iry  to  protect  the  privacy  and 
physical  safet  '  of  witnesses  and  informants. 

(9)  From  su  (section  (e)(5)  because  in  the 
collection  of  i  iformation  for  law  enforcement 
purposes  it  is  impossible  to  determine  in 
advance  what  information  is  accurate, 
relevant  timel  /.  and  complete.  With  the 
passage  of  tim  3.  seemingly  irrelevant  or 
untimely  infoi  mation  may  acquire  new 
significance  a  ;  further  investigation  brings 
new  details  fa  light  and  the  accuracy  of  such 
information  c  in  only  be  determined  in  a 
court  of  law. '  he  restrictions  of  subsection 
{e)(5)  would  r  istrict  the  ability  of  trained 
investigators  <  nd  intelligence  analysts  1o 
exercise  their  udgment  in  reporting  on 
investigations  and  impede  the  development 
of  intelligencf  necessary  for  effective  law 
enforcement. 

(10)  From  s  ibsection  (e)(8)  because  the 
individual  no  ice  requirements  of 
subsection(e)(  J)  could  present  a  serious 
impediment  ti )  law  enforcement  as  this  could 
interfere  with  the  ability  to  issue  search 
authorization!  and  could  reveal  investigative 
techniques  an  i  procedures. 

(11)  From  s  ibsection  (f)  because  this 
system  of  rect  rds  has  been  exempted  from 
the  access  pro  visions  of  subsection  (d). 

(12)  From  s  ibsection  (g)  because  this 
system  of  recc  rds  is  compiled  for  law 
enforcement  ]  urposes  and  hasheen 
exempted  froi  i  the  access  provisions  of 
subsections  (c  )  and(f). 

(13)  ConsisI  ent  with  the  legislative  purpose 
of  the  r  1  ivacy  Act  of  1974,  the  Department 

of  the  Air  For  :e  will  grant  access  to 
nonexempt  ra  Jterial  in  the  records  being 
maintained.  E  isclosure  will  be  governed  by 
the  Departme  it  of  the  Air  Force's  Privacy 
Instruction,  b  it  will  be  limited  to  the  extent 
that  the  ident  ty  of  confidential  sources  will 
not  be  compri  imised;  subjects  of  an 
investigation  )f  an  actual  or  potential 
criminal  violi  tion  will  not  be  alerted  to  the 
investigation;  the  physical  safety  of 
witnesses,  infcrmants  and  law  enforcement 
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personnel  wil  not  be  endangered,  the 
privacy  of  thi  d  parties  will  not  be  violated; 
and  that  the  c  isclosure  would  not  otherwise 
impede  effect  ve  law  enforcement.  Whenever 
possible,  info  mation  of  the  above  nature  will 
be  deleted  fro  m  the  requested  documents  and 
the  balance  it  ade  available.  The  controlling 
principle  beh  nd  this  limited  access  is  to 
allow  disclos  ires  except  those  indicated 
above.  The  d(  cisions  to  release  information 
from  these  sy  items  will  be  made  on  a  case- 
by-case  basis, 

(21)  Systen  identifier  and  name:  F036  AF 
DPG,  Military  Equal  Opportunity  and 
Treatment. 

(i)  Exempli  m:  Investigatory  material 
compiled  for  aw  enforcement  purposes  may 
be  exempt  pu  rsuant  to  5  U.S.C.  552a(k)(2). 
However,  if  ai  individual  is  denied  any  right, 
privilege,  or  lenefit  for  which  he  would 
otherwise  be  entitled  by  Federal  law  or  for 


which  he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  the  information, 
the  individual  will  be  provided  access  to  the 
information  except  to  (he  extent  that  • 
disclosure  would  reveal  the  ideni  ty  of  a 
confidential  source.  Portions  of  tins  system  of 
records  may  be  exempt  pursuant  to  5 
U.S.C.552a(d),  (e)(4)(H),  and  (f). 

(ii)  Authority:  5  U.S.C.  552a(k)(2). 

(iii)  Reasons: 

(1)  From  subsection  (d)  because  access  to 
the  records  contained  in  this  system  would 
inform  the  subject  of  an  inve.stigation  of  the 
existence  of  that  investigation,  provide  the 
subject  of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection,  and 
would  present  a  serious  impediment  to  law 
enforcement.  In  addition,  granting 
individuals  access  to  information  collected 
while  an  Equal  Opportunity  and  Treatment 
clarification/investigation  is  in  progress 
conflicts  with  the  just,  thorough,  and  timely 
completion  of  the  complaint,  and  could 
possibly  enable  individuals  to  interfere, 
obstruct,  or  mislead ^hose  clarifying/ 
investigating  the  complaint. 

(2)  From  subsection  {e)(4)(H)  because  this 
system  of  records  is  exempt  from  individual 
access  pursuant  to  subsection  (k)  of  the 
Privacy  Act  of  1974. 

(3)  From  subsection  (f)  because  this  system  - 
of  records  has  been  exempted  from  the  access 
provisions  of  subsection  (d). 

(4)  Consistent  with  the  legislative  purpose 
of  the  Privacy  Act  of  1974,  the  Department 
of  the  Air  Force  will  grant  access  to 
nonexempt  material  in  the  records  being 
maintained.  Disclosure  will  be  governed  by 
the  Department  of  the  Air  Force's  Privacy 
Instruction,  but  will  be  limited  to  the  extent 
that  the  identity  of  confidential  sources  will 
not  be  compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
violation  will  not  be  alerted  to  the 
investigation;  the  physical  safety  of 
witnesses,  informants  and  law  enforcement 
personnel  will  not  be  endangered,  the 
privacy  of  third  parties  will  not  be  violated; 
and  that  the  disclosure  would  not  otherwise 
impede  effective  law  enforcement.  Whenever 
possible,  information  of  the  above  nature  will 
be  deleted  from  the  requested  documents  and 
the  balance  made  available.  The  controlling 
principle  behind  this  limited  access  is  to 
allow  disclosures  except  those  indicated 
above.  The  decisions  to  release  information 
from  this  system  will  be  made  on  a  case-by- 
case  basis. 

(22)  System  identifier  and  name:  F051  AF 
JA  I,  Commander  Directed  Inquiries. 

(i)  Exemption: 

(1)  Investigatory  material  compiled  for  law 
enforcement  purposes,  other  than  material 
within  the  scope  of  subsection  5  U.S.C. 
552a(j)(2),  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an  individual 
is  denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled  by 
Federal  law  or  for  which  he  would  otherwise 
be  eligible,  as  a  result  of  the  maintenance  of 
the  information,  the  individual  will  be 
provided  access  to  the  information  except  to 
the  extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

Note:  When  claimed,  this  exemption 
allows  limited  protection  of  investigative 
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reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 

(2)  Any  portion  of  this  system  of  records 
which  falls  within  the  provisions  of  5  U.S.C. 
552a(k)(2)  may  be  exempt  from  the  following 
subsections  of  5  U.S.C.  552a(c)(3),  (d),  {e)(l) 
(e)(4)(G).  (H),  and  fl),  and  (f]. 

(ii)  Authority:  5  U.S.C.  552a(k)(2). 

(iii)  Reasons:  (A)  From  subsection  (c)(3) 
because  to  grant  access  to  the  accounttng  for 
each  disclosure  as  required  by  the  Privacy 
Act,  including  the  date,  nature,  and  purpose 
of  each  disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation.  This  could 
seriously  compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate:  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

(B)  From  subsections  (d)  and  (f)  because 
providing  access  to  investigative  records  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 
investigation  and  impede  case  preparation. 
Providing  access  rights  normally  afforded 
under  the  Privacy  Act  would  provide  the 
subject  with  valuable  information  that  would 
allow  interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant  to 
cooperate;  lead  to  suppression,  alteration,  or 
destruction  of  evidence;  enable  individuals 
to  conceal  their  wrongdoing  or  mislead  the 
course  of  the  investigation;  and  result  in  the 
secreting  of  or  other  disposition  of  assets  that 
would  make  them  difficult  or  impossible  to 
reach  in  order  to  satisfy  any  Government 
claim  growing  out  of  the  investigation  or 
proceeding. 

(C)  From  subsection  (e)(1)  because  it  is  not 
always  possible  to  detect  the  relevance  or 
necessity  of  each  piece  of  information  in  the 
early  stages  of  an  investigation.  In  some 
cases,  it  is  only  after  the  information  is 
evaluated  in  light  of  other  evidence  that  its 
relevance  and  necessity  will  be  clear. 

(D)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  compiled 
for  investigative  purposes  and  is  exempt  from 
the  access  provisions  of  subsections  (d)  and 
(f). 

(E)  From  subsection  (e)(4)(I)  because  to  the 
extent  that  this  provision  is  construed  to 
require  more  detailed  disclosure  than  the 
broad,  generic  information  currently 
published  in  the  system  notice,  an  exemption 
from  this  provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information  and 
to  protect  privacy  and  physical  safety  of 
witnesses  and  informants. 

(F)  Consistent  with  the  legislative  purpose 
of  the  Privacy  Act  of  1974,  the  Air  Force  will 
grant  access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure  will  be 
governed  by  Air  Force's  Privacy  Regulation, 
but  will  be  limited  to  the  extent  that  the 
identity  of  confidential  sources  will  not  be 
compromised;  subjects  of  an  investigation  of 
an  actual  or  potential  criminal  or  civil 
violation  will  not  be  alerted  to  the 
investigation;  the  physical  safety  of 
witnesses,  informants  and  law  enforcement 


personnel  will  not  be  endangered,  the 
privacy  of  third  parties  will  not  be  violated; 
and  that  the  disclosure  would  not  otherwise 
impede  effective  law  enforcement.  Whenever 
possible,  information  of  the  above  nature  will 
be  deleted  from  the  requested  documents  and 
the  balance  made  available.  The  controlling 
principle  behind  this  limited  access  is  to 
allow  disclosures  except  those  indicated 
above.  The  decisions  to  release  information 
from  these  systems  will  be  made  on  a  case- 
by-case  basis. 

(23)  System  identifier  and  name:  F031  DoD 
A,  Joint  Personnel  Adjudication  System. 

(i)  Exemption: 

(1)  Investigatory  material  compiled  solely 
for  the  purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  federal 
civilian  employment,  military  service,  federal 
contracts,  or  access  to  classified  information 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(5).  but  only  to  the  extent  that  such 
material  would  reveal  the  identity  of  a 
confidential  source. 

(2)  Therefore,  portions  of  this  system  may 
be  exempt  pursuant  to  5  U.S.C.  552a(k)(5)  ' 
from  the  following  subsections  of  5  U.S.C. 
552a(c)(3),(d),  and  (e)(1). 

(ii)  Authority:  5  U.S.C.  552a(k)(5). 
(iii)  Reasons: 

(A)  From  subsection  (c)(3)  and  (d)  when 
access  to  accounting  disclosures  and  access 
to  or  amendment  of  records  would  cause  the 
identity  of  a  confidential  source  to  be 
revealed.  Disclosure  of  the  source's  identity 
not  only  will  result  in  the  Department 
breaching  the  promise  of  confidentiality 
made  to  the  sourcie  but  it  will  impair  the 
Departments  future  ability  to  compile 
investigatory  material  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment.  Federal  contracts,  or  access  to 
classified  information.  Unless  sources  can  be 
assured  that  a  promise  of  confidentiality  will 
be  honored,  they  will  be  less  likely  to 
provide  information  considered  essential  to 
the  Department  in  making  the  required 
determinations. 

(B)  From  (e)(1)  because  in  the  collection  of 
information  for  investigatory  purposes,  it  is 
not  always  possible  to  determine  the 
relevance  and  necessity  of  particular 
information  in  the  early  stages  of  the 
investigation.  In  some  cases,  it  is  only  after 
the  information  is  evaluated  in  light  of  other 
information  that  its  relevance  and  necessity 
becomes  clear.  Such  information  permits 
more  informed  decision-making  by  the 
Department  when  making  required 
suitability,  eligibility,  and  qualification 
determinations. 

(24)  System  identifier  and  name:  F033  AF 
A,  Information  Requests-Freedom  of 
Information  Act. 

(i)  Exemption:  During  the  processing  of  a 
Freedom  of  Information  Act  request,  exempt 
materials  from  'other'  systems  of  records  may 
in  turn  become  part  of  the  case  record  in  this 
system.  To  the  extent  that  copies  of  exempt 
records  ft-om  those  other  systems  of  records 
are  entered  into  this  system,  the  Department 
of  the  Air  Force  hereby  claims  the  same 
exemptions  for  the  records  from  those  'other' 
systems  that  are  entered  into  this  system,  as 
claimed  for  the  original  primary  system  of 
which  they  are  a  part. 


(ii)  Authority:  5  U.S.C.  552a(j)(2).  (k)(l). 
(k)(2),  (k)(3).  (k)(4),  (k)(5).  (k)(6),  and  (k)(7). 

(iii)  Reasons:  Records  are  only  exempt 
from  pertinent  provisions  of  5  U.S.C.  552a  to 
the  extent  such  provisions  have  been 
identified  and  an  exemption  claimed  for  the 
original  record,  and  the  purposes  underlying 
the  exemption  for  the  original  record  still 
pertain  to  the  record  which  is  now  contained 
in  this  system  of  records.  In  general,  the 
exemptions  were  claimed  in  order  to  protect 
properly  classified  information  relating  to 
national  defense  and  foreign  policy,  to  avoid 
interference  during  the  conduct  of  criminal, 
civil,  or  administrative  actions  or 
investigations,  to  ensure  protective  ser\'ices 
provided  the  President  aftd  others  are  not 
compromised,  to  protect  the  identity  of 
confidential  sources  incident  to  Federal 
employment,  military  service,  contract,  and 
security  clearance  determinations;  and  to 
preserve  the  confidentiality  and  integrity  of 
Federal  evaluation  materials.  The  exemption 
rule  for  the  original  records  will  identify  the 
specific  reasons  why  the  records  are  exempt 
from  specific  provisions  of  5  U.S.C.  552a. 

(25)  System  identifier  and  name:  F033  AF 
B,  Privacy  Act  Request  Files. 

(i)  Exemption:  During  the  processing  of  a 
Privacy  Act  request,  exempt  materials  from 
other  systems  of  records  may  in  turn  become 
part  of  the  case  record  in  this  system.  To  the 
extent  that  copies  of  exempt  records  from    « 
those  other'  systems  of  records  are  entered 
into  this  system,  the  Department  of  the  Air 
Force  hereby  claims  the  same  exemptions  for 
the  records  from  those  other'  systems  that 
are  entered  into  this  system,  as  claimed  for 
the  original  primary  system  of  which  they  are 
a  part.  • 

(ii)  Authority:  5  U.S.C.  552a(j)(2).  (k)(l), 
(k)(2),  (k)(3).  (k)(4).  (k)(5).  (k)(6).  and  (k)(7). 

(iii)  Reason:  Records  are  only  exempt  from 
pertinent  provisions  of  5  U.S.C.  552a  to  the 
extent  such  provisions  have  been  identified 
and  an  exemption  claimed  for  the  original 
record,  and  the  purposes  underlying  the 
exemption  for  the  original  record  still  pertain 
to  the  record  which  is  now  contained  in  this 
system  of  records.  In  general,  the  exemptions 
were  claimed  in  order  to  protect  properly 
classified  information  relating  to  national 
defense  and  foreign  policy,  to  avoid 
interference  during  the  conduct  of  criminal, 
civil,  or  administrative  actions  or 
investigations,  to  ensure  protective  services 
provided  the  President  and  others  are  not 
compromised,  to  protect  the  identity  of 
confidential  sources  incident  to  Federal 
employment,  military  service,  contract,  and 
security  clearance  determinations,  and  to 
preserve  the  confidentiality  and  integrity  of 
Federal  evaluation  materials.  The  exemption 
rule  for  the  original  records  will  identify  the 
specific  reasons  why  the  records  are  exempt 
from  specific  provisions  of  5  U.S.C.  552a. 

Appendix  F  to  Part  8066— Privacy 
Impact  Assessment 

Section  A — Introduction  and  Overview 

The  Privacy  Act  Assessment.  The  Air  Force 
recognizes  the  importance  of  protecting  the 
privacy  of  individuals,  to  ensure  sufficient 
protections  for  the  privacy  of  personal 
information  as  we  implement  citizen- 
centered  e-Government.  Privacy  issues  must 
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be  addressed  wtien  systeir    are  being 
developed,  and  privacy  p      ections  must  be 
■  integrated  into  the  development  life  cycle  of 
these  automated  systems.  The  vehicle  for 
addressing  irivacy  issues  in  a  system  under 
development  is  the  Privacy  Impact 
Assessment  (PIA).  The  PIA  process  also 
provides  a  means  to  assure  compliance  with 
applicable  laws  and  regulations  governing 
individual  privacy- 
la)  Purpose.  The  purpose  of  this  document 
is  to: 

(1)  Establish  the  requirements  for 
addressing  privacy  during  the  systems 
development  process. 

(2)  Etescribe  the  steps  required  to  complete 
a  PIA. 

(3)  Define  the  privacy  issues  you  will 
address  in  the  PIA. 

(b)  Background.  The  Air  Force  is 
responsible  for  ensuring  the  privacy, 
confidentiality,  integrity,  and  availability  of 
personal  information.  The  Air  Force 
recognizes  that  privacy  protection  is  both  a 
personal  and  fundamental  right.  Among  the 
.  most  basic  of  individuals'  rights  is  an 
expectation  that  the  Air  Fnrce  will  protect 
the  confidentiality  of  personal,  financial,  and 
employment  information.  Individuals  also 
have  the  right  to  expect  that  the  Air  Force 
wjll  collect,  maintain,  use.  and  disseminate 
identifiable  personal  information  and  data 
only  as  authorized  by  law  and  as  necessary 
to  carry  out  agency  responsibilities.  Personal 
information  is  protected  bv  the  following: 

(1)  Title  5.  U.S.C.  552a.  the  Privacy  Act  of 
1974,  as  amended,  which  affords  individuals 
the  right  to  privacy  in  records  maintained 
and  used  by  Federal  agencies. 

Note:  5  U.S.C.  552a  includes  Public  Law 
(Pub.  L.)  100-503.  The  Computer  Matching 
and  Privacy  Act  of  1988. 

(2)  Pub.  L.  100-235,  The  Computer 
Security  Act  of  1987,  which  establishes 
minimum  security  practices  for  Federal 
computer  systems. 

(3)  OMB  Circular  A-130,  Management  of 
Federal  Information  Resources,  which 
provides  instructions  to  Federal  agencies  on 
how  to  comply  with  the  fair  information 
practices  and  security  requirements  for 
operating  automated  information  svstems. 

(4)  Pub.  L.  107-347,  Section  208^  E-Gov 
Act  of  2002,  which  aims  to  ensure  privacy  in 
the  conduct  of  federal  information  activities. 

(5)Title  5,  U.S.C.  552,  The  Freedom  of 
Information  Act,  as  amended,  which 
provides  for  the  disclosure  of  information 
maintained  by  Federal  agencies  to  the  public 
while  allowing  limited  protections  for 
privacy. 

(6)  DoDD  5400.11,  Department  of  Defense 
Privacy  Program,  December  13, 1999. 


(7)  DoD 
Privacy  Prog 

(8)  AFI  33 
Program.  - 

(c)  The  Ail 
Office  of  the 
Officer  (AF-pIO) 
Policy,  and 
Force  impledientati 


54|)0.11-R,  Department  of  Defense 
am,  August  1983. 
332,  Air  Force  Privacy  Act 


Force  Privacy  Office  is  in  the 
Air  Force  Chief  Information 
Directorate  of  Plans  and 
responsible  for  overseeing  Air 
on  of  the  Privacy  Act. 
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B — f  rivacy  and  Systems 
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Privacy.  Rapid  advancements  in 
hnology  make  it  possible  to 
vast  amounts  of  data  of  all 
and  efficiently.  These 
have  raised  concerns  about  the 
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s  a  PIA  Done?  The  PIA  is 
e  early  stages  of  the 
of  a  system  and  completed  as 

red  system  life  cycle  reviews, 
be  considered  when 
are  being  analyzed  and 
!  being  made  about  data  usage 
iesign.  This  applies  to  all  of  the 
methodologies  and  system  life 
,n  the  Air  Force. 
)mpletes  the  PIA?  Both  the 
r  and  system  developers  must 
r  to  complete  the  PIA.  System 
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system  developers  must 
hither  the  implementation  of  the 
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(d)  What  systems  have  to  complete  a  PIA? 
Accomplish  PIAs  when: 

(1)  Developing  or  procuring  information 
technology  (IT)  that  collects,  maintains,  or 
disseminates  information,  in  identifiable 
form  from  or  about  members  of  the  public 

(2)  Initiating  a  new  collection  of 
information,  using  IT.  that  collects, 
maintains,  or  disseminates  information  in 
identifiable  form  for  10  or  more  persons 
excluding  agencies,  instrumentalities,  or 
employees  of  the  Federal  Government. 

(3)  Systems  as  described  above  that  are 
undergoing  major  modifications. 

(e)  The  Air  Force  or  MAJCOM  Privacy  Act 
Officer  reserves  the  right  to  request  that  a  PIA 
be  completed  on  any  system  that  may  have 
privacy  risks. 

Section  C — Completing  a  Privacy  Impact 
Assessment 

rhe  PIA.  This  section  describes  the  steps 
required  to  complete  a  PIA.  These  steps  are 
summarized  in  "Table  A4.1,  Outline  of  Steps 
for  Completing  a  PIA. 

Training.  Training  on  the  PIA  will  be 
available,  on  request,  from  the  MAJCOM 
Privacy  Act  Officer.  The  training  consists  of 
describing  the  PIA  process  and  provides 
detail  about  the  privacy  issues  and  privacy 
qui  4ions  to  be  answered  to  complete  the 
PIA.  MAJCOM  Privacy  Act  Officers  may  use 
Appendix  F,  Sections  A.  B.  D.  and  E  for  this 
purpose.  The  intended  audience  is  the 
personnel  responsible  for  writing  the  PIA 
document. 

The  PIA  Document.  Preparing  the  PIA 
document  requires  the  system  owner  and 
developer  to  answer  the  privacy  questions  in 
Section  E.  A  brief  explanation  should  be 
written  for  each  question.  Issues  that  do  not 
apply  to  a  system  should  be     'ted  as  "Not 
Applicable."  During  the  de\.    jpment  of  the 
PIA  document,  the  MAJCOM  Privacy  Act 
Officer  will  be  available  to  answer  questions 
related  to  the  PIA  pracess  and  other  concerns 
'  that  may  arise  with  respect  to  privacy. 

Review  of  the  PIA  Document.  Submit  the 
completed  PIA  document  to  the  MAJCOM 
Privacy  Act  Office  for  review.  The  purpose  of 
the  review  is  to  identify  privacy  risks  in  the 
system. 

Approval  of  the  PIA.  The  system  life  cycle 
review  process  (Command.  Control, 
Communications,  Computers,  and 
Intelligence  Support  Plan)  will  be  used  to 
validate  the  incorporation  of  the  design 
requirements  to  resolve  the  privacy  risks. 
MAJCOM  and  HAF  Functional  CIOs  will 
issue  final  approval  of  the  PIA. 


Table  A4.1.— Outhne  of  Steps  for  Completing  a  PIA 


Procedure 


1 
2 

3 


System  Owner,  and  Developer 
System  Owner,  and  Developer 

System  Owner,  and  Developer 


Request  and  complete  Privacy  Impact  Assessment  (PIA) 
Training. 

Answer  the  questions  In  Section  E,  Privacy  Questions. 
For  assistance  contact  your  MAJCOM  Privacy  Act  Offi- 
cer.  ' 

Submit  the  PIA  document  to  the  MAJCOM  Privacy  Act 
Officer. 
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Step 


Table  A4.1.— Outline  of  Steps  for  Completing  a  PIA— Continued 


4 

5 
6 

7 
8 


Who 


MAJCOM  Privacy  Act  Officer  . 


System  Owner  and  Developer,  MAJCOM  Privacy  Act  Offi- 
cer. 

System  Owner,  Developer,  and  MAJCOM  Privacy  Act  Of- 
ficer. 


MAJCOM  or  HAF  Functional  CIO 
AF-CIO/P 


Procedure 


Review  the  PIA  document  to  identify  privacy  risks  from 
the  infomiation  provided.  The  MAJCOM  Privacy  Act  Of- 
ficer will  get  clarification  from  the  owner  and  developer 
as  needed. 

The  System  Owner,  Developer  and  the  MAJCOM  Privacy 
Act  Officer  should  reach  agreement  on  design  require- 
ments to  resolve  all  identified  risks. 

Participate  in  the  required  system  life  cycle  reviews  to  en- 
sure satisfactory  resolution  of  identified  privacy  risks  to 
obtain  formal  approval  from  the  MAJCOM  or  HAF 
Functional  CIO. 

Issue  final  approval  of  PIA,  and  send  a  copy  to  AF-CIO/P 
for  fonwarding  to  DoD  and  OMB. 

When  feasible,  publish  PIA  on  FOIA  Web  page  {http// 
www.foia.af.mif) 


Section  D— Privacy  Issues  in  Information 
Systems 

Privacy  Act  of  1974,  5  U.S.C.  552a  as 
Amended 

Title  5,  U.S.C,  552a,  The  Privacy  Act  of 
.1974,  as  amended,  requires  Federal  Agencies 
to  protect  personally  identifiable 
information.  It  states  specifically:  Each 
agency  that  maintains  a  system  of  records 
shall: 

Maintain  in  its  records  only  such  . 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  by  executive 
order  of  the  President; 

Collect  information  to  the  greatest  extent 
practicable  directly  from  the  subject 
individual  when  the  information  may  result 
in  adverse  determinations  about  an 
individual's  rights,  benefits,  and  privileges 
under  Federal  programs; 

Maintain  all  records  used  by  the  agency  in 
making  any  determination  about  any 
individual  with  such  accuracy,  relevance, 
timeliness,  and  completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the  individual 
in  the  determination; 

Establish  appropriate  administrative, 
technical  and  physical  safeguards  to  ensure 
the  security  and  confidentiality  of  records 
and  to  protect  against  any  anticipated  threats 
or  hazards  to  their  security  or  integrity  which 
could  result  in  substantial  harm, 
embarrassment,  inconvenience,  or  unfairness 
to  any  individual  on  whom  information  is 
maintained. 

Definitions  ' 

Accuracy — within  sufficient  tolerance  for 
error  to  assure  the  quality  of  the  tecord  in 
terms  of  its  use  in  making  a  determination. 

Completeness — all  elements  necessary  for 
making  a  determination  are  present  before 
such  determination  is  made. 

Determination — any  decision  affecting  an 
individual  which,  in  whole  or  in  part,  is 
based  on  information  contained  in  the  record 
and  which  is  made  by  any  person  or  agency. 

Necessary — a  threshold  of  need  for  an 
element  of  information  greater  than  mere 
relevance  and  utility. 

Record — any  item,  collection  or  grouping 
of  information  about  an  individual  and 


identifiable  to  that  individual  that  is 
maintained  by  an  agency. 

Relevance — limitation  to  only  those 
elements  of  information  that  clearly  bear  on 
the  determination(s)  for  which  the  records 
are  intended. 

Routine  Use — with  respect  to  the 
disclosure  of  a  record,  the  use  of  such  record 
outside  DoD  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  it  was  collected. 

System  of  Records — a  group  of  any  records 
under  the  control  of  any  agency  from  which 
information  is  retrieved  by  the  name  of  the 
individual  or  by  some  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual. 

Timeliness — sufficiently  current  to  ensure 
that  any  determination  based  on  the  record 
will  be  accurate  and  fair. 

Information  and  Privacy 

To  fulfill  the  commitment  of  the  Air  Force 
to  protect  personal  information,  several 
issues  must  be  addressed  with  respect  to 
privacy. 

The  use  of  information  must  be  controlled. 

Information  may  be  used  only  for  a 
>  necessary  and  lawful  purpose. 

Individuals  must  be  informed  in  writing  of 
the  principal  purpose  and  routine  uses  of  the 
information  being  collected  from  them. 

Information  collected  for  a  particular 
purpose  should  not  be  used  for  another 
purpose  without  the  data  subject's  consent 
unless  such  other  uses  are  specifically 
authorized  or  mandated  by  law. 

Any  information  used  must  be  sufficiently 
accurate,  relevant,  timely  and  complete  to 
assure  fair  treatment  of  the  individual. 

Given  the  availability  of  vast  amounts  of 
stored  information  and  the  expanded 
capabilities  of  information  systems  to  process 
the  information,  it  is  foreseeable  that  there 
will  be  increased  requests  to  share  that 
information.  With  the  potential  expanded 
uses  of  data  in  automated  systems  it  is 
important  to  remember  that  information  can 
only  be  used  for  the  purpose  for  which  it  was 
collected  unless  other  uses  are  specifically 
authorized  or  mandated  by  law.  If  the  data 
is  to  be 'used  for  other  purposes,  then  the 
public  must  be  provided  notice  of  those  other 
uses. 

These  procedures  do  not  in  themselves 
create  any  legal  rights,  but  are  intended  to 


express  the  full  and  sincere  commitment  of 
the  Air  Force  to  protect  individual  privacy 
rights  and  which  provide  redress  for 
violations  of  those  rights.  • 

Data  in  the  System 

The  sources  of  the  information  in  the 
system  are  an  important  privacy 
consideration  if  the  data  is  gathered  from 
other  than  Air  Force  records.  Information 
collected  from  non-Air  Force  sources  should 
be  verified,  to  the  extent  practicable,  for 
accuracy,  that  the  information  is  current,  and 
complete.  This  is  especially  important  if  the 
information  will  be  used  to  make 
determinations  about  individuals. 

Access  to  the  Data 

Who  has  access  to  the  data  in  a  system 
must  be  defined  and  documented.  Users  of 
the  data  can  be  individuals,  other  systems, 
and  other  agencies.  Individuals  who  have 
access  to  the  data  can  be  system  users, 
system  administrators,  system  owners, 
managers,  and  developers.  When  individuals 
are  granted  access  to  a  system,  their  access 
should  be  limited,  where  possible,  to  only 
that  data  needed  to  perform  their  assigned 
duties.  If  individuals  are  granted  access  to  all 
of  the  data  in  a  system,  procedures  need  to 
be  in  place  to  deter  and  detect  browsing  and 
unauthorized  access.  Other  systems  are  any 
programs  or  projects  that  interface  with  the 
system  and  have  access  to  the  data.  Other 
agencies  can  be  International,  Federal,  state, 
or  local  entities  that  have  access  to  Air  Force 
data. 

Attributes  of  the  Data 

When  requirements  for  the  data  to  be  used 
in  the  system  are  Iwing  determined,  those 
requirements  must  include  the  privacy 
attributes  of  the  data.  The  privacy  attributes 
are  derived  from  the  legal  requirements 
imposed  by  The  Privacy  Act  of  1 974.  First, 
the  data  must  be  relevant  and  necessary^o 
accomplish  the  purpose  of  the  system. 
Second,  the  data  must  be  complete,  accurate, 
and  timely.  It  is  important  to  ensure  the  data 
has  these  privacy  attributes  in  order  to  assure 
fairness  to  the  individual  in  making 
decisions  based  on  the  data. 
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Maintenance  of  Administrative  Controls 

Automation  of  systems  can  lead  to  the 
consolidation  of  processes,  data,  and  the 
controls  in  place  to  protect  the  data.  When 
administrative  controls  are  consolidated, 
they  should  be  evaluated  so  that  all  necessary 
controls  remain  in  place  to  the  degree 
necessary  to  continue  to  control  access  to  and 
use  of  the  data. 

Document  record  retention  procedures  and 
coordinate  them  with  the  MAJCOM 
Command  Records  Manager. 

Section  E — Privacy  Questions 

Data  in  the  System 

1.  Generally  describe  the  information  to  be 
used  in  the  system. 

2.  What  are  the  sources  of  the  information 
in  the  system? 

a.  What  Air  Force  files  and  databases  are 
used? 

b.  What  Federal  Agencies  are  providing 
data  for  use  in  the  system? 

c.  What  State  and  local  agencies  are 
providing  data  for  use  in  the  system? 

d.  What  other  third  party  sources  will  data 
be  collected  from? 

e.  What  information  will  be  collected  from 
the  employee? 

3.  Is  data  accurate  and  complete? 

a.  How  will  data  collected  from  sources 
other  than  Air  Force  records  and  the  subject 
be  verified  for  accuracy? 

b.  How  will  data  be  checked  for 
completeness? 

c.  Is  the  data  current?  How  do  you  know? 

4.  Are  the  data  elements  described  in  detail 
and  documented?  If  yes,  what  is  the  name  of 
the  document? 

Access  to  the  Data 

1.  Who  will  have  access  to  the  data  in  the 
system  (Users,  Managers,  System 
Administrators,  Developers,  Other)? 

2.  How  is  access  to  the  data  by  a  user 
determined?  Are  criteria,  procedures, 
controls,  and  responsibilities  regarding 
access  documented? 

3.  Will  users  have  access  to  all  data  on  the 
system  or  will  the  user's  access  be  restricted? 
Explain. 

4.  What  controls  are" in  place  to  prevent  the 
misuse  (e.g.,  browsing)  of  data  by  those 
having  access? 

5.  Does  the  system  share  data  with  another 
system? 

a.  Do  other  systems  share  data  or  have 
access  to  data  in  this  system?  If  yes,  explain. 

b.  Who  will  be  responsible  for  protecting 
the  privacy  rights  of  the  employees  affected 
by  the  interface? 

6.  Will  other  agencies  have  access  to  the 
data  in  the  system? 

a.  Will  other  agencies  share  data  or  have 
access  to  data  in  this  system  (International, 
Federal,  State,  Local.  Other)? 
'    b.  How  will  the  data  be  used  by  the 
agency? 

c.  Who  is  responsible  for  assuring  proper 
use  of  the  data? 

d.  How  will  the  system  ensure  that 
agencies  only  get  the  information  they  are 
entitled  to  under  applicable  laws? 


Attributes  of  \he  Data 


1.  Is  the  us^ 
necessary  to 
system  is  bei  ig 

2.  Will  the  syst 
an  individual? 

a.  Will  the 


of  the  data  both  relevant  and 
he  purpose  for  which  the 
designed? 
em  create  new  data  about 


system  derive  new  data  or 
sly  unavailable  data  about  an 
through  aggregation  from  the 
<  ollected? 

new  data  be  placed  in  the 
1 ecord? 

I  lystem  make  determinations 
rec  jrd  subject  that  would  not  be 
tqout  the  new  data? 

the  new  data  be  verified  for 
accuracy? 
b^ing  consolidated? 

being  consolidated,  what 
i>i  place  to  "protect  the  data  from 
access  or  use? 

are  being  consolidated,  are 
cctitrols  remaining  in  place  to 
and  prevent  unauthorized 
in. 

the  data  be  retrieved?  Is  it 
)ersonal  identifier?  If  yes, 


proces  ses 


create  previo  i 

individual 

information 

b.  Will  the 
individual's 

c.  Can  the 
about  the 
possible  wi 

d.  How  wi 
relevance  an 

3.  Is  data 

a.  If  data  is 
controls  are 
unauthorizec 

b.  If 
the  proper 
protect  the 
access?  Expl 

4.  How  wi 
retrieved  by 
explain. 

Maintenance  of  Administrative  Controls 

(1)  a.  Exph  in  how  the  system  and  its  use 
will  ensure  a  quitable  treatment  of  record 
subjects. 

b.  If  the  sy  tern  is  operated  at  more  than 
one  location,  how  will  consistent  use  of  the 
System  and  (lata  be  maintained? 

c.  Explain  iny  possibility  of  disparate 
treatment  of  ndividuals  or  groups. 

(2)  a.  Coon  linate  proposed  maintenance 
and  disposit!  on  of  the  records  with  the 
MAJCOM  Cc  mmand  Records  Manager. 

b.  While  tl  e  data  is  retained  in  the  system, 
what  are  the  requirements  for  determining  if 
the  data  is  st  11  sufficiently  accurate,  relevant, 
timely,  and  c  omplete  to  ensure  fairness  in 
making  detei  minations? 

(3)  a.  Is  th(  system  using  technologies  in 
ways  that  thr  Air  Force  has  not  previously- 
employed? 

b.  How  do  !S  the  use  of  this  technology 
affect  person  al  privacy? 

(4)  a.  Will  !his  system  provide  the 
capability  to  identify,  locate,  and  monitor 
individuals?  If  yes,  explain. 

b.  Will  thi  1  system  provide  the  capability 
to  identify,  1  )cate,  and  monitor  groups  of 
people?  If  ye  3.  explain. 

c.  What  cc  ntrols  will  be  used  to  prevent 
unauthorize  1  monitoring? 

(5)  a.  Und  r  which  Systems  of  Record 
notice  does  I  tie  system  operate?  Provide 
number  and  name. 

b.  If  the  sy  item  is  being  modified,  will  the 
system  of  re(  ord  require  amendment  or 
revision?  Ex  ilain. 


Pamela  D 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  800 
RIN  3014-AA27 

Protection  of  Historic  Properties 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Advisory  Council  on 
Historic  Preservation  (AOHn*)  is 
submitting  proposed  amendments  to  the 
regulations  setting  forth  how  Federal 
agencies  take  into  account  the  effects  of 
their  undertakings  on  historic  properties 
and  afford  the  ACHP  a  reasonable 
opportunity  to  comment,  pursuant  to 
section  106  of  the  National  Historic 
Preservation  Act.  Most  of  the  proposed 
amendments  respond  to  recent  court 
decisions  which  held  that  the  ACHP 
could  not  force  a  Federal  agency  to 
change  its  determinations  regarding 
whether  its  undertakings  affected  or 
adversely  affected  historic  properties, 
and  that  section  106  does  not  apply  to 
undertakings  that  are  merely  subject  to 
State  or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency.  Another  proposed 
amendment  clarifies  the  time  period  for 
objections  to  "No  Adverse  Effect" 
findings.  The  last  proposed 
amendments  clarify  that  the  ACHP  can 
propose  an  exemption  to  the  section  106 
process  on  its  own  initiative,  rather  than 
needing  a  Federal  agency  to  make  such 
a  proposal. 

DATES:  Submit  comments  on  or  before  . 
October  27,  2003. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  the 
Executive  Director,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Avenue,  NW.,  Suite  809, 
Washington,  DC  20004.  Fax  (202)  606- 
8672.  You  may  submit  electronic 
comments  to:  acbp@achp.gov.  For 
electronic  comments,  please  type  "Regs 
Amendment  2003"  in  the  subject  line  of 
the  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Marques,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Avenue,  NW.,  Suite  809, 
Washington,  DC  20004  (202)  606-8503. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
16  U.S.C.  470f,  requires  Federal 
agencies  to  take  into  account  the  effects 
of  their  undertakings  on  properties 
included,  or  eligible  for  inclusion,  in  the 
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National  Register  of  Historic  Places  and 
to  afford  the  Advisory  Council  on 
Historic  Preservation  ("ACHP")  a 
reasonable  opportunity  to  comment  on 
such  undertakings.  The  regulations 
implementing  section  106  are  codified 
at  36  CFR  part  800  (2001)  ("Section  106 
regulations"). 

On  September  18,  2001,  the  Federal 
district  court  for  the  District  of 
Columbia  ("district  court")  upheld  the 
section  106  regulations  against  several 
challenges.  National  Mining  Ass'n  v. 
Slater  (Civil  Action  No.  00-288)  and 
Cellular  Telecommunications  and 
Internet  Ass'n  v.  Syater  (Civil  Action  No. 
01-00404)  (Judge  Ellen  S.  Huvelle). 
Nevertheless,  the  district  court 
invalidated  portions  of  two  subsections 
of  the  section  106  regulations  insofar  as 
they  allowed  the  ACHP  to  reverse  a 
Federal  agency's  findings  of  "No 
Historic  Properties  Affected" 
(§  800.4(d)(2))  and  "No  Adverse  Effects" 
(§  800.5(c)(3)).  See  National  Mining 
Ass'n  V.  Slater.  167  F.  Supp.  2d  265 
(D.D.C.  2001);  and  Id.  (D.D.C.  Oct.  18. 
2001)  (order  clarifying  extent  of  original 
order  regarding  Section  800.4(d)(2)  of 
the  section  106  regulations). 

Prior  to  the  district  court  decision,  an 
objection  by  the  ACHP  or  the  State 
Historic  Preservation  Officer/Tribal 
Historic  Preservation  Officer  ("SHPO/ 
THPO")  to  a  "No  Historic  Properties 
Affected"  finding  forced  the  Federal 
agency  to  proceed  to  the  next  step  in  the 
process,  where  it  would  assess  whether 
the  effects  were  adverse.  An  ACHP  . 
objection  to  a  "No  Adverse  Effect" 
finding  required  the  Federal  agency  to 
proceed  to  the  next  step  in  the  process, 
where  it  would  attempt  to  resolve  the 
adverse  effects. 

On  appeal  by  the  National  Mining 
Association,  the  D.C.  Circuit  Court  of 
Appeals  ("D.C.  Circuit")  ruled  that 
section  106  does  not  apply  to 
undertakings  that  are  merely  subject  to 
State  or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency,  and  remanded  to  the 
district  court.  National  Mining  Ass'n  v. 
Fowler,  324  F.3d  752  (D.C.  Cir.  2003). 
On  September  4,  2003,  the  district  court 
issued  an  order  declaring  §§  800.3(a) 
and  800.16(y)  invalid  to  the  extent  that 
they  apphed  section  106  to  the 
mentioned  undertakings,  and 
remanding  the  matter  to  the  ACHP. 

The  ACHP  is  now  proposing 
amendments  to  the  mentioned 
subsections  so  that  they  comport  with 
the  court  rulings,  while  still  being 
consistent  with  the  purpose  of  helping 
Federal  agencies  avoid  proceeding  with 
a  project  under  an  erroneous 
determination  that  the  project  would 
not  affect  or  adversely  affect  historic 
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properties,  and  still  triggering  section 
106  compliance  responsibihties  for 
Federal  agencies  when  they  approve  or 
fund  State-delegated  programs. 

.A  related  amendment  would  clarify 
that  even  if  a  SHPO/THPO  concur  in  a 
"No  Adverse  Effect"  finding,  the  ACHP 
and  any  consulting  party  still  have  imtil 
the  end  of  the  30  day  review  period  to 
file  an  objection.  Such  objections  would 
require  the  Federal  agency  to  either 
resolve  the  objection  or  submit  the 
dispute  to  the  ACHP  for  its  non-binding 
opinion. 

Finally,  the  ACHP  is  also  taking  the 
opportunity  to  amend  its  regulations  to 
clarify  that  the  ACHP  can  propose  an 
exemption  to  the  section  106  process  on 
its  own  initiative,  rather  than  needing  a 
Federal  agency  to  make  such  a  proposal. 

n.  Amendments  Regarding  ACHP 
Review  of  "No  Historic  Properties 
AfiFected"  and  "No  Adverse  EflGecf ' 
Determinations 

As  stated  above,  the  district  court 
held  that  the  asserted  power  of  the 
ACHP  to  reverse  Federal  agency 
determinations  of  "No  Historic 
Properties  Affected"  and  "No  Adverse 
Effect"  exceeded  the  ACHP's  legal 
authority  under  the  National  Historic 
Preservation  Act. 

The  proposed  amendments  would 
still  require  a  Federal  agency  that  makes 
such  findings  and  that  receives  a  timely 
objection  to  submit  the  findings  to  the 
ACHP  for  the  specified  review  period. 
Within  that  period,  the  ACHP  would 
then  be  able  to  give  its  opinion  on  the 
matter  to  the  agency  official  and,  if  it 
believed  the  issues  warranted,  to  the 
head  of  the  agency.  The  agency  official, 
or  the  head  of  the  agency,  as 
appropriate,  would  take  into  account 
the  opinion  and  provide  the  ACHP  with 
a  summary  of  the  final  decision  that 
contains  the  rationale  for  the  decision 
and  evidence  of  consideration  of  the 
ACHP's  opinion.  However,  the  Federal 
agency  would  not  be  forced  to  abide  by 
the  ACHP's  opinion  on  the  matter. 

The  amendments  also  change  the  time 
period,  from  15  days  to  30  days,  for  the 
ACHP  to  issue  its  opinion  regarding  "No 
Adverse  Effect"  findings.  This 
additional  time  is  deemed  necessary 
since  the  ACHP  opinions  may  now  be 
addressed  to  the  head  of  the  agency,  and 
would  therefore  more  likely  be 
ultimately  formulated  by  ACHP 
members,  as  opposed  to  such  tasks 
being  mostly  delegated  to  the  staff.  Such 
formulation  of  opinions  by  ACHP 
members  is  expected  to  require  more 
time  considering  that  these  ACHP 
members  are  Special  Government 
Employees  who  reside  in  different  areas 


of  the  country  and  whose  primary 
employment  lies  outside  the  ACHP. 

m.  Amendment  Regarding  the 
Applicability  of  Section  106  to 
Undertakings  That  Are  Merely  Subject 
to  State  or  Local  Regulation 
Administered  Pursuant  to  a  Delegation 
or  Approval  by  a  Federal  Agency 

As  explained  above,  the  D.C.  Circuit 
held  that  section  106  does  not  apply  to 
imdertakings  that  are  merely  subject  to 
State  or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency.  Accordingly,  the 
proposed  amendment  removes  those 
types  of  undertakings  from  the 
definition  of  the  term  "undertaking"  on 
§800.16(y). 

Formerly,  an  individual  project  would 
trigger  section  106  due  to  its  regulation 
by  a  State  «r  local  agency  (through  such 
things  as  permitting)  pursuant  to 
Federally-delegated  programs  such  as 
those  under  the  Surface  Mining  Control 
and  Reclamation  Act,  30  U.S.C.  1201  et 
seq.  Under  the  proposed  amendment, 
such  State  regulation  would  not,  by 

itself,  trigger  section  106  for  those 
projects. 

Nevertlieless,  it  is  the  opinion  of  the 
ACHP  that  the  Federal  agency  approval 
and/or  funding  of  such  State-delegated 
programs  does  require  section  106 
compliance  by  the  Federal  agency,  as 
such  programs  are  "undertakings" 
receiving  Federal  approval  and/or 
Federal  funding.  Accordingly,  Federal 
agencies  would  need  to  comply  with 
their  section  106  responsibilities 
regarding  such  programs  before  an 
approval  and/or  funding  decision  on 
them.  For  existing  programs,  this  could 
occur  during  renewal  or  periodic 
assessment  of  such  programs. 

Due  to  the  inherent  difficulties  in 
prospectively  foreseeing  the  effects  of 
such  programs  on  historic  properties  at 
the  time  of  the  program  approval  and/ 
or  funding,  the  ACHP  believes  that 
section  106  compliance  in  those 
situations  will  be  pursuant  to  a  program 
alternative  per  36  CFR  800.14.  For 
example,  that  section  of  the  regulations 
provides  that  "Programmatic 
Agreements"  may  be  used  when  "*   *  * 
effects  on  historic  properties  cannot  be 
fully  determined  prior  to  approval  of  an 
undertaking;  [or]  *  *  *  whgn 
nonfederal  parties  are  delegated  major 
decisionmaking  responsibilities  *   *  *" 
36  CFR  800.14(b)(1).  The  ACHP  stands 
ready  to  pursue  such  alternatives  with 
the  relevant  Federal  agencies. 
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rV.  Amendment  Clarifying  the  30-Day 
Review  Period  for  No  Adverse  EfiFect 
Determinations 

Questions  have  arisen  under  the 
current  section  106  regulations  as  to 
whether  a  Federal  agency  can  proceed 
with  its  undertaking  immediately  after 
the  SHPO/THFD  concurs  in  a  finding  of 
"No  Adverse  Effect."  The  current 
section  106  regulations  specify  a  30-day 
review  period,  during  which  the  SHPO/ 
THPO.  the  ACHP  and  other  consulting 
parties  can  lodge  an  objection.  The 
result  of  such  objection  is  that  the 
Federal  agency  must  submit  the  finding 
to  ACHP  review.  If  the  SHPO/THPO 
concurs,  for  example,  on  the  fifth  day  of 
the  30  day  period,  the  current  language 
may  have  given  some  the  erroneous 
impression  that  this  would  cut  off  the 
right  of  other  peulies  to  object  thereafter 
within  the  30  day  period  (e.g.,  on  the 
15th  or  28th  day). 

The  proposed,  technical  amendment 
provides  clearer  language,  consistent 
with  the  original  intent  expressed  in  the 
preamble  to  the  section.  106  regulations 
("the  SHPO/THPO  and  any  consulting 
party  wishing  to  disagree  to  the  [no 
adverse  effect]  finding  must  do  so 
within  the  30  day  review  period,"  65  FR 
77720  (December  12,  2000)  (emphasis 
added))  and  in  subsequent  ACHP 
guidance  on  the  regulations  ("Each 
consulting -party  has  the  right  to 
disagree  with  the  (no  adverse  effect] 
finding  within  that  30-day  review 
period;"  http://www.achp.gov/ 
106q6-a.html#800.5).  All  consulting 
parties  have  the  full  30  day  review 
period  to  object  to  a  no  adverse  effect 
finding  regardless  of  SHPO/THPO 
concurrence  earlier  in  that  period. 

V.  Amendments  Authorizing  the  ACHP 
To  Initiate  Section  106  Exemptions 

Under  the  current  section  106 
regulations,  in  order  for  the  ACHP  to 
begin  its  process  of  considering  an 
exemption,  the  ACHP  ?ieeds  to  wait  for 
a  Federal  agency  to  propose  such  an 
exemption.  Under  the  proposed 
amendment,  the  ACHP  would  be  able  to 
initiate  the  process  for  an  exemption  on 
its  own. 

The  ACHP  believes  it  is  in  an  unique 
position,  as  overseer  of  the  section  106 
process,  to  find  situations  that  call  for 
a  section  106  exemption  and  to  propose 
such  exemptions  on  its  own.  There  may 
also  be  certain  types  of  activities  or 
types  of  resources  that  are  involved  in 
the  imdertakings  of  several  different 
Federal  agencies  that  would  be  good 
candidates  for  exemptions  when  looking 
at  the  undertakings  of  all  of  these 
agencies,  but  that  may  not  be  a  high 
enough  priority  for  any  single  one  of 


those  agencies  to  prompt  it  to  ask  for  an 
exemption  c  r  to  ask  for  it  in  a  timely 
fashion.  Th<  ACHP  could  step  into 
those  situat:  ons  and  propose  such 
exemptions  on  its  own,  and  then  follow 
the  already  i  tstablished  process  and 
standards  fo  r  such  exemptions. 

VI.  Impact  J  Lnalysis 

The  Regulai  ory  Flexibility  Act 

The  ACH:  *  certifies  that  the  proposed 
rule  will  no  have  a  significant 
economic  ii  ipact  on  a  substantial 
number  of  s  nail  entities.  The 
amendment ;  in  their  proposed  version 
only  impost  mandatory  responsibilities 
on  Federal  i  gencies.  As  set  forth  in 
section  106  af  the  NHPA,  the  duties  to 
take  into  aci  :ount  the  effect  of  an 
undertaking  on  historic  resources  and  to 
afford  the  A  CHP  a  reasonable 
opportunity  to  comment  on  that 
undertakinf  are  Federal  agency  duties. 
Indirect  effe  cts  on  small  entities,  if  any, 
created  in  tie  course  of  a  Federal 
agency's  coi  npliance  with  section  106  of 
the  NHPA,  1  nust  be  considered  and 
evaluated  b  r  that  Federal  agency. 

The 

The 
reporting  oi 
requiremen 
information 
Reduction 


Paperwljprk  Reduction  Act 

propi  )sed  rule  does  not  impose 
record-keeping 
s  or  the  collection  of 
as  defined  in  the  Paperwork 


JkCt. 

The  Nation  j/  Envitonmental  Policy  Act 

It  is  the  d  ^termination  of  the  ACHP 
that  this  act  on  is  not  a  major  Federal 
action  signi  icantly  affecting  the 
environmei  t.  Regarding  the  National 
Environmei  ital  Policy  Act  (NEPA) 
documents  or  the  regulation  to  be 
amended,  a ;  a  whole,  please  refer  to  our 
Notice  of  A  /ailability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  mpact  at  65  FR  76983 
(December  },  2000).  A  supplemental 
Environmei  ital  Assessment  and  Finding 
of  No  Signi  icant  Impact  is  not  deemed 
necessary,  h  Bcause  (1)  these  amendments 
do  not  pres  jnt  substantial  changes  in 
the  regulati  ans  that  are  relevant  to 
environmei  ital  concerns;  (2)  most  of  the 
amendmen  s  are  a  direct  result  of  a 
court  order  and  (3)  there  are  no 
significant  lew  circumstances  or 
informatioi  i  relevant  to  environmental 
concerns  ai  id  bearing  on  the  regulations 
or  their  imi  lacts. 


ACI-P 


Executive 

The 
with 
impli 
Office  of 
(OMB) 
Regula 
dated 


Orders  12866  and  12875 

is  exempt  from  compliance 
Execiiive  Order  12866  pursuant  to 
ement  ng  guidance  issued  by  the 
IV  anagement  and  Budget's 
Offi  ce  of  Information  and 
tory  Affairs  in  a  memoreuidum 
October  12, 1993.  The  ACHP  also 


is  exempt  from  the  documentation 
requirements  of  Executive  Order  12875 
pursuant  to  implementing  guidance 
issued  by  the  same  OMB  office  in  a 
memorandimi  dated  January  11,  1994. 

The  Unfunded  Mandates  Reform  Act 

The  proposed  rule  does  not  impose 
annual  costs  of  $100  million  or  more, 
will  not  significantly  or  uniquely  affect 
small  governments,  and  is  not  a 
significant  Federal  intergovernmental 
mandate.  The  ACHP  thus  has  no 
obligations  imder  sections  202,  203,  204 
and  205  of  the  Unfunded  Mandates 
Reform  Act. 

Executive  Order  12898 

The  proposed  rule  does  not  cause 
adverse  human  health  or  environmental 
effects,  but,  instead,  seeks  to  avoid 
adverse  effects  on  historic  properties 
throughout  the  United  States.  The 
participation  and  consultation  process 
established  by  the  section  106  process 
seeks  to  ensure  public  participation — 
including  by  minority  and  low-income 
populations  and  communities — by  those 
whose  cultural  heritage,  or  whose 
interest  in  historic  properties,  may  be 
affected  by  proposed  Federal 
undertakings.  "The  section  106  process  is 
a  means  of  access  for  minority  and  low- 
income  populations  to  participate  in 
Federal  decisions  or  actions  that  may 
affect  such  resources  as  historically 
significant  neighborhoods,  buildings, 
and  traditional  cultiual  properties.  The 
ACHP  considers  environmental  justice 
issues  in  reviewing  analysis  of 
alternatives  and  mitigation  options, 
particularly  when  section  106 
compliance  is  coordinated  with  NEPA 
compliance. 

VII.  Text  of  Proposed  Amendments 

List  of  Subjects  in  36  CFR  Part  800 

Administrative  practice  and 
procedure,  Historic  preservation, 
Indians,  Inter-governmental  relations, 
Surface  mining. 

For  the  reasons  stated  above,  the 
Advisory  Council  on  Historic 
Preservation  proposes  to  amend  36  CFR 
part  800  as  follows: 

PART  800— PROTECTION  OF 
HISTORIC  PROPERTIES 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  470s. 

2.  Amend  §  800.4  by  revising 
paragraph  (d)  to  read  as  follows: 

§800.4    Identification  of  historic  properties. 

***** 

(d)  Results  of  identification  and 
evaluation. 


Federal  Register/Vol.  68.  No.  186/Thursday.  September  25,  2003 / Proposed  Rules  55357 


(1)  A/b  historic  properties  affected.  If 
the  agency  official  finds  that  either  there 
are  no  historic  properties  present  or 
there  are  historic  properties  present  but 
the  undertaking  will  have  no  effect 
upon  them  as  defined  in  §  800.16(i),  the 
agency  official  shall  provide 
documentation  of  this  finding,  as  set 
forth  in  §  800.11(d),  to  the  SHPO/THPO. 
The  agency  official  shall  notify  all 
consulting  parties,  including  Indian 
tribes  and  Native  Hawaiian 
organizations,  and  make  the 
documentation  available  for  public 
inspection  prior  to  approving  the 
undertaking. 

(i)  If  the  SHPO/THPO,  or  the  Council 
if  it  has  entered  the  section  106  process, 
does  not  object  within  30  days  of  receipt 
of  an  adequately  documented  finding, 
the  agency  official's  responsibilities 
under  section  106  are  fulfilled. 

(ii)  If  the  SHPO/THPO,  or  the  Council 
if  it  has  entered  the  section  106  process, 
objects  within  30  days  of  receipt  of  an 
adequately  documented  finding,  the 
agency  official  shall  forward  the  finding 
and  supporting  documentation  to  the 
Council  and  request  that  the  Council 
review  the  finding.  Upon  receipt  of  the 
request,  the  Coimcil  will  have  30  days 
in  which  to  review  the  finding  and 
provide  the  agency  official  and,  if  the 
Coimcil  determines  the  issue  warrants 
it,  the  head  of  the  agency  with  the 
Coimcil's  opinion  regarding  the  finding. 
If  the  Council  does  not  respond  within 
30  days  of  receipt  of  the  request,  the 
agency  official  may  assume  concurrence 
with  the  agency  official's  findings  and 
proceed  accordingly.  The  agency 
official,  or,  if  the  Council  has 
commented  to  the  head  of  the  agency, 
the  head  of  the  agency,  shall  take  into 
account  the  Coimcil's  opinion  in 
reaching  a  final  decision  on  the  finding. 
The  agency  official  or  the  head  of  the 
agency,  as  appropriate,  shall  then 
prepare  a  summary  of  the  decision  that 
contains  the  rationale  for  the  decision 
and  evidence  of  consideration  of  the 
Council's  opinion,  and  provide  it  to  the 
Council.  If  the  agency  official's  initial 
finding  will  be  revised,  the  agency 
official  shall  proceed  in  accordance 
with  the  revised  finding.  If  the  final 
decision  of  the  agency  is  to  affirm  the 
initial  agency  finding  of  no  historic 
properties  affected,  once  the  summary 
of  the  decision  has  been  sent  to  the 
Council,  the  agency  official's 
responsibilities  under  section  106  will 
be  fulfilled. 

(2)  Historic  properties  affected.  If  the 
agency  official  finds  that  there  are 
historic  properties  which  may  be 
affected  by  the  undertaking,  the  agency 
official  shall  notify  all  consulting 
parties,  including  Indian  tribes  or 


Native  Hawaiian  organizations,  invite 
their  views  on  the  effects  and  assess 
adverse  effects,  if  any,  in  accordance 
with  §800.5. 

3.  Amend  §  800.5  by  revising 
paragraphs  (c)(1)  and  (c)(3)  to  read  as 
follows: 

§  800.5    Assessment  of  adverse  effects. 

*  •   *        *        *        * 

(c)  *  *  * 

(1)  Agreement  with  finding.  Unless 
the  Council  is  reviewing  the  finding 
pursuant  to  §  800.5(c)(3),  the  agency 
official  may  proceed  after  the  close  of 
the  30  day  review  period  if  the  SHPO/ 
THPO  agrees  with  the  finding  and  no 
consulting  party  objects  within  that 
period.  The  agency  official  shall  carry 
out  the  undertaking  in  accordance  with 
§  800.5(d)(1).  Failure  of  the  SHPO/ 
THPO  to  respond  within  30  days  from 
receipt  of  the  finding  shall  be 
considered  agreement  of  the  SHPO/ 
THPO  with  the  finding. 

*  *        *        *    •     * 

(3)  Council  review  of  findings.  When 
a  finding  is  submitted  to  the  Council 
pursuant  to  paragraph  (c)(2)  of  this 
section,  the  agency  official  shall  include 
the  documentation  specified  in 
§  800.11(e).  The  Council  shall  review 
the  finding  and  provide  the  agency 
official  and,  if  the  Coimcil  determines 
the  issue  warrants  it,  the  head  of  the 
agency  with  its  opinion  as  to  whether 
the  adverse  effect  criteria  have  been 
correctly  applied  within  30  days  of 
receiving  the  documented  finding  from 
the  agency  official.  If  the  Council  does 
not  respond  within  30  days  of  receipt  of 
the  finding,  the  agency  official  may 
assume  concurrence  with  the  agency 
official's  findings  and  proceed 
accordingly.  The  agency  official,  or,  if 
the  Council  has  commented  to  the  head 
of  the  agency,  the  head  of  the  agency, 
shall  take  into  account  the  Council's 
opinion  in  reaching  a  final  decision  on 
the  finding.  The  agency  official  or  the 
head  of  the  agency,  as  appropriate,  shall 
then  prepare  a  summary  of  the  decision 
that  contains  the  rationale  for  the 
decision  and  evidence  of  consideration 
of  the  Council's  opinion,  and  provide  it 
to  the  Council.  If  the  agency  official's 
initial  finding  will  be  revised,  the 
agency  official  shall  proceed  in 
accordance  with  the  revised  finding.  If 
the  final  decision  of  the  agency  is  to 
affirm  the  initial  finding  of  no  adverse 
effect,  once  the  summary  of  the  decision 
has  been  sent  to  the  Council,  the  agency 
official's  responsibilities  under  section 
106  will  be  fulfilled. 
*        *        *        »        * 

4.  Amend  §  800.14  by  revising 
paragraph  (c)  to  read  as  follows: 


S  800.1 4    Federal  agency  program 
alternatives. 

***** 

(c)  Exempted  categories. 

(1)  Criteria  for  establishing.  The 
Council  or  an  agency  official  may 
propose  a  program  or  category  of 
undertakings  that  may  be  exempted 
from  review  under  the  provisions  of 
subpart  B  of  this  part,  if  the  program  or 
category  meets  the  following  criteria: 

(i)  The  actions  within  the  program  or 
category  would  otherwise  qualify  as 
"undertakings"  as  defined  in  §  800.16; 

(ii)  The  potential  effects  of  the 
undertakings  within  the  program  or 
category  upon  historic  properties  are 
foreseeable  and  likely  to  be  minimal  or 
not  adverse;  and 

(iii)  Exemption  of  the  program  or 
category  is  consistent  with  the  purposes 
of  the  act. 

(2)  Public  participation.  The 
proponent  of  the  exemption  shall 
arrange  for  public  participation 
appropriate  to  the  subject  matter  and  the 
scope  of  the  exemption  and  in 
accordance  with  the  standards  in 
subpart  A  of  this  part.  The  proponent  of 
the  exemption  shall  consider  the  nature 
of  the  exemption  and  its  likely  effects 
on  historic  properties  and  take  steps  to 
involve  individuals,  organizations  and 
entities  likely  to  be  interested. 

(3)  Consultation  with  SHPOs/THPOs. 
The  proponent  of  the  exemption  shall 
notify  and  consider  the  views  of  the 
SHPOs/THPOs  on  the  exemption. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  U 
the  exempted  program  or  category  of 
undertakings  has  the  potential  to  affect 
historic  properties  on  tribal  lands  or 
historic  properties  of  religious  and 
cultural  significance  to  an  Indian  tribe 
or  Native  Hawaiian  organization,  the 
Council  shall  follow  the  requirements 
for  the  agency  official  set  forth  in 
paragraph  (f)  of  this  section. 

(5)  Council  review  of  proposed 
exemptions.  The  Council  shall  review 
an  exemption  proposal  that  is  supported 
by  documentation  describing  the 
program  or  category  for  which  the 
exemption  is  sought,  demonstrating  that 
the  criteria  of  paragraph  (c)(1)  of  this 
section  have  been  met,  describing  the 
methods  used  to  seek  the  views  of  the 
public,  and  summarizing  any  views 
submitted  by  the  SHPO/THPOs,  the 
public,  and  any  others  consulted. 
Unless  it  requests  further  information, 
the  Council  shall  approve  or  reject  the 
proposed  exemption  within  30  days  of 
receipt,  and  thereafter  notify  the 
relevant  agency  official  and  SHPO/ 
THPOs  of  the  decision.  The  decision 
shall  be  based  on  the  consistency  of  the 
exemption  with  the  purposes  of  the  act, 
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taking  into  consideration  the  magnitude 
of  the  exempted  undertaking  or  program 
and  the  likeUhood  of  impairment  of 
historic  properties  in  accordance  with 
section  214  of  the  Act. 

(6)  LegoV  consequences.  Any 
undertaking  that  falls  within  an 
approved  exempted  program  or  category 
shall  require  no  further  review  pursuant 
to  subpart  B  of  this  part,  unless  the 
agency  ofBdal  or  the  Council 
determines  that  there  are  circiunstances 
imder  which  the  normally  excluded 
undertaking  should  be  reviewed  imder 
subpart  B  of  this  part. 

(7)  Termination.  The  Council  may 
terminate  an  exemption  at  the  request  of 
the  agency  official  or  when  the  Coimcil 
determines  that  the  exemption  no  longer 
meets  the  criteria  of  paragraph  (c)(1)  of 
this  section.  The  Council  shall  notify 
the  agency  official  30  days  before 
termination  becomes  effective. 

(8)  Notice.  The  proponent  of  the 
exemption  shall  publish  notice  of  any 
approved  exemption  in  the  Federal 
Register. 

***** 

5.  Amend  §800.16  by  revising 
paragraph  (y)  to  read  as  follows: 


1800.16    Daflnitions. 

*        *        *        * 


'Ni 


(y)  Undertaking  means  a  project, 
activity,  or  program  funded  in  whole  or 
in  part  under  the  direct  or  indirect 
jurisdiction  of  a  Federal  agency, 
including  those  carried  out  by  or  on 
behalf  of  a  Federal  agency;  those  carried 
out  with  Federal'financial  assistance; 
and  those  requiring  a  Federal  permit, 
license  or  approval. 
***** 

Dated:  September  17,  2003. 
John  M.  Fowler, 
Executive  Director. 

[PR  Doc.  03-24202  Filed  9-24-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Natkmal  Oceanic  and  Atmospheric 
Adminlstraiion 

50CFRPai|648 

[Doctot  No.  ^30908223-3223-01 ;  I.D. 
061403B]      I 

RIN  0648-Aljs7 

Magnuson-|stevens  Rshery 
ConservatM>n  and  Management  Act 
Provisions^  Fisheries  of  the 
Northeastern  United  States;  Atlantic 
Surfclam  afid  Ocean  Quahog  Fisliery; 
Amendmeitt  13  to  the  Surfclam  and 
Ocean  Quanog  Fishery  Management 
Plan 

agency:  Na  tional  Marine  Fisheries 

Service  [Nh  iFS),  National  Oceanic  and 

Atmospher  c  Administration  (NOAA), 

Commerce.! 

ACTION:  Proposed  rule;  request  for 

comments.  [ 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  13  to  the 
Surfclam  a]  id  Ocean  Quahog  Fishery 
Managemeit  Plan  (FMP).  This  proposed 
rule  would  establish:  A  new  surfclam 
overfishing  definition;  multi-year 
fishing  quo  ;as;  a  mandatory  vessel 
monitoring! system  (VMS),  when  such  a 
system  is  economically  viable;  the 
ability  to  suspend  or  adjust  the  surfclam 
minimum  size  limit  through  a 
framework  adjustment;  and  an  analysis 
of  fishing  ^ar  impacts  on  Essential  Fish 
Habitat  (Ertl)  for  surfclams  and  ocean 
quahogs.  T  le  primary  purpose  of  this 
proposed  a  ::tion  is  to  rectify  the 
disapprove  i  surfclam  overfishing 
definition  i  nd  the  EFH  analysis  and 
rationale  centained  in  Amendment  12 
in  order  to  somply  with  the  Magnuson- 
Stevens  Fis  hery  Conservation  and 
Managemei  it  Act  (Magnusbn-Stevens 
Act),  and  t(  i  simplify  the  regulatory 
requiremet  ts  of  the  FMP. 
DATES:  Con  iments  must  be  received  at 
the  approp  iate  address  or  fax  number, 
(See  AODRE  iSES),  on  or  before  5  p.m., 
local  time,  an  October  27,  2P03. 
ADDRESSES  Written  comments  should 
be  sent  to  F  atricia  A.  Kurkul,  Regional 
Administrs  tor,  NMFS,  Northeast 
Regional  O  ffice.  One  Blackbiun  Drive, 
Gloucester  MA  01930.  Mark  the  outside 
of  the  envelope,  "Conunents  on 
Amendment  13  to  Atlantic  Surfclam 
and  Ocean jQuahog  Fishery."  Comments 
also  may  b0  sent  via  facsimile  (fax)  to 
(978)  281-6135.  Comments  will  not  be 
accepted  ifl  submitted  via  e-mail  or 
Internet.     I 

Copies  of  the  FMP,  its  Regulatory 
Impact  Re\  iew  (RIR),  the  Initial 


Regidatory  FlexibiUty  Analysis  (IRFA), 
and  the  Final  Environmental  Impact 
Statement  (FEIS)  are  available  from 
Daniel  T.  Furlong,  Executive  Director, 
Mid- Atlantic  Fishery  Management 
Council,  300  S.  New  Street,  Dover,  DE 
19904- 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Supervisory  Fishery 
Policy  Analyst,  978-281-9252,  fax  978- 
281-9135,  Susan.A.Murphy@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  12  to  the  FMP  was 
prepared  by  the  Mid- Atlantic  Fishery 
Management  Coimcil  (Council)  to  bring 
the  FMP  into  compliance  with  the 
Magnuson-Stevens  Act,  as  amended  by 
the  Sustainable  Fisheries  Act  of  1996. 
On  April  28, 1999,  the  Council  was 
notified  that  NMFS  partially  approved 
Amendment  12.  Specifically,  two 
Amendment  12  measures  were 
disapproved,  the  surfclam  overfishing 
definition  and  the  analysis  and  rationale . 
for  the  status  quo  alternative  for 
addressing  fishing  gear  impacts  to  EFH. 
To  rectify  these  disapprovals,  the 
Council  prepared,  and  NMFS  published, 
a  Notice  of  Intent  to  Prepare  an 
Enviroimiental  Impact  Statement  (EIS) 
in  the  Federal  Register,  officially 
beginning  the  Coimcil's  scoping  process 
for  Amendment  13  (66  FR  13694,  March 
7,  2001).  The  Coimcil  held  a  scoping 
hearing  on  March  21,  2001,  and 
accepted  scoping  comments  on  the 
amendment  during  the  period  March  7 
through  April  6,  2001.  In  addition  to  the 
surfclam  overfishing  definition  and  EFH 
alternatives,  other  issues  identified  for 
inclusion  in  the  EIS  were  multi-year 
quotas,  a  mandatory  VMS  requirement 
and  a  permanent  suspension  of  the 
surfclam  minimum  size  limit.  The 
Council  identified  a  range  of 
alternatives  for  each  of  these  five  issues 
and  approved  the  alternatives  in  a 
public  hearing  document  at  its  May, 

2002  meeting.  A  Notice  of  Availability 
(NOA)  on  die  DSEIS  was  published  in 
the  Federal  Register  on  August  30,  2002 
(67  FR  55838),  with  a  comment  period 
ending  October  15,  2002.  There  were  a 
series  of  three  public  hearings  held  (one 
each  in  the  states  of  Maine,  New  Jersey 
and  Delaware).  After  consideration  of  all 
public  comments,  the  Council  chose  the 
following  alternatives  at  its  January, 

2003  meeting  and  voted  to  submit  the 
Amendment  13  document,  including 
the  draft  final  supplemental 
environmental  impact  statement  to 
NMFS.  The  Amendment  13  measures 
contained  in  this  action  propose  multi- 
year  fishing  quotas  and  the  ability  to 
suspend  or  adjust  the  surfclam 
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minimiim  size  limit  through  a 
framework  adjustment.  The  analysis  of 
fishing  gear  iinpacts  on  EFH  for 
surfclams  and  ocean  quahogs,  a  new 
siu-fclam  overfishing  definition,  and  a 
mandatory  VMS  are  not  accompanied 
by  regulatory  text  because  either  they 
are  non  regulatory  in  nature  (fishing 
gear  impacts  on  EFH  and  the  new 
overfishing  definition)  or 
implementation  is  deferred  (a 
mandatory  VMS  requirement).  However, 
information  on  these  alternatives  is 
presented  in  the  preamble. 

Surfclam  Overfishing  Definition 

The  surfclam  overfishing  definition 
contained  in  Amendment  12  was 
disapproved  because  it  was  based  on  the 
sustainability  of  that  portion  of  the 
surfclam  stock  located  in  the  northern 
New  Jersey  area.  Although  80  percent  of 
the  sin-fclam  fishery  has  taken  place  off 
northern  New  Jersey  over  the  past 
decade,  the  Amendment  12  surfclam 
overfishing  definition  did  not  represent 
the  entire  resource,  as  required  by 
National  Standard  3. 

The  surfclam  overfishing  definition 
recommended  by  the  Coxmcil  is  based 
on  the  advice  of  the  30th  Stock 
Assessment  Workshop  (SAW  30,  April 
2000),  which  incorporated  the  results  of 
a  research  survey  that  took  place  during 
the  summer  of  1999.  In  addition,  the 
proposed  overfishing  definition  applies 
to  the  entire  resoiu-ce,  versus  focusing 
on  the  northern  New  Jersey  area 
component  of  this  stock.  The  proposed 
surfclam  overfishing  definition  is  as 
follows:  Biomass  target  (Burget)  =  1/2  of 
current  biomass  (as  a  proxy  for  the 
biomass  level  at  maximimi  sustainable 
yield  (Bmsy));  biomass  threshold 
(Bthreshoid)  =  1/2  the  biomass  target; 
fishing  mortality  threshold  (Ffhreshoid)  = 
fishing  mortality  at  maximum 
sustainable  yield  (Fmsy),  where  the 
current  proxy  for  Fmsy  is  the  natural 
mortality  rate  for  surfclams  (M);  and  the 
fishing  mortality  target  (Furget)  would 
always  be  set  less  than  the  Fthreshold 
and  would  be  equivalent  to  the  fishing 
mortality  rate  (F)  associated  with  the 
quota  selected  by  the  Council. 

Fishing  Gear  Impacts  on  EFH 

The  Amendment  12  no  action 
alternative  for  addressing  fishing  gear 
impacts  to  EFH  for  surfclams  and  ocean 
quahogs  was  disapproved  because  the 
rationale  and  analysis  for  selecting  this 
preferred  alternative  was  insufficient. 
To  address  this  insufficiency,  the 
Council  evaluated  nine  alternatives  to 
minimize  fishing  gear  impacts  to  EFH, 
most  of  which  focus  on  closed  areas. 
The  relatively  recent  "Workshop  on  the 
Effects  of  Fishing  Gear  on  Marine 


Habitats  off  the  Northeastern  United 
States"  (Workshop,  October  2001) 
concluded  that  the  effects  of  hydraulic 
clam  dredges  were  limited  to  sandy 
substrates,  since  this  type  of  gear  is  not 
used  on  muddy  or  gravel  substrates.  The 
Workshop  panel  also  agreed  that 
hydraulic  clam  dredges  have  important 
habitat  effects,  but  that  only  a  small  area 
is  affected  by  this  type  of  gear.  In 
siunmary,  the  Workshop  panel 
concluded  that  because  the  surfclam 
fishery  is  primarily  prosecuted  in  sandy 
habitats,  its  effect  is  limited  to 
potentially  large,  but  localized  impacts 
to  biological  and  physical  structure. 
Furthermore,  because  the  recovery  time 
is  relatively  short  for  this  high  ener^ 
environment,  the  impacts  can  be 
considered  temporary.  In  addition, 
because  these  impacts  potentially  affect 
a  relatively  small  portion 
(approximately  100  square  nautical 
miles)  of  the  overall  large  uniform  area 
of  high  energy  sand  along  the 
continental  shelf,  they  can  be 
considered  minimal.  The  Workshop 
panel  also  indicated  that  other 
measures,  such  as  reductions  in  effort  or 
gear  modifications,  are  not  practicable. 
Thus,  based  on  information  from  the 
Workshop,  NMFS  proposes  that  no 
action  be  taken  at  this  time  to  mitigate 
fishing  gear  impacts  on  EFH. 

Multi-year  Quotas  . 

This  proposed  rule  would  replace  the 
current  annual  specification  process 
with  a  process  that  would  allow  the 
Coimcil  to  establish  specifications  to  be 
in  effect  for  up  to  three  fishing  years, 
provided  that  an  annual  evaluation  of 
the  surfclam  and  ocean  quahog  status  is 
undertaken.  This  multi-year 
specification  process  would  allow  the 
Council  and  NMFS  to  be  more  efficient 
by  streamlining  the  regulatory  process, 
and  would  provide  the  industry  with 
greater  regulatory  consistency  and 
predictability.  The  intent  of  diis 
provision  is  to  make  the  3-year 
maximum  quota  setting  process 
coincide  with  the  Northeast  Fisheries 
Science  Center's  clam  survey  and 
subsequent  stock  assessment,  which 
occur  approximately  every  3  years.  This 
would  provide  the  Council  with  the 
most  recent  scientific  information 
available  in  setting  the  specifications  for 
these  two  species.  However,  the 
maximum  three-year  specification 
process  is  not  meant  to  curtail  the 
Council  from  setting  specifications 
diu-ing  the  interim  years  if  information 
obtained  during  the  annual  review 
indicates  that  the  surfclam  and  ocean 
quahog  specifications  warrant  a  change, 
e.g.,  to  comply  fully  with  the  Magnuson- 
Stevens  Act. 


Mandatory  VMS 

Amendment  13,  if  approved,  would 
authorize  NMFS  to  implement  a 
mandatory  VMS  requirement  based  on 
analysis  provided  by  the  Council.  At 
that  time,  the  Council  would  submit  to 
NMFS  the  applicable  paperwork  to 
conform  with  the  Paperwork  Reduction 
Act,  and  submit  a  full  economic 
analysis  pertaining  to  this  new 
requirement.  Once  these  Coimcil 
submissions  are  complete,  NMFS  will 
publish  a  proposed  rule.  The  Council 
intends  that  such  a  program  would  be 
implemented  through  three  phases  as 
follows:  (1)  VMS  notification  to  replace 
the  existing  siu-fclam/ ocean  quahog  call- 
in  system;  (2)  electronic  vessel  reporting 
that  would  replace  the  existing  vessel 
logbook;  and  (3)  collection  of  scientific 
information  on  a  tow-by-tow  basis.  In 
addition,  the  Council  could  decide  to 
monitor  closed  areas  to  better  aid 
enforcement.  However,  this  would  be 
done  independently  of  the  other  three 
phases. 

Frameworkable  Measures 

Finally,  this  proposed  rule  would  add 
to  the  list  of  frameworkable 
management  measures  the  ability  to 
suspend  or  adjust  the  siufclam 
minimum  size  limit.  Currendy,  NMFS 
conducts  an  annual  analysis  to 
determine  if  discards  or  survey  data 
indicate  that  30  percent  of  the  siufcfams 
are  smaller  then  4.75  in  (12.06  cm).  If 
it  is  determined  that  30  percent  of  the 
surfclams  are  not  smaller  than  4.75  in 
(12.06  cm),'NMFS  publishes  a  notice  in 
the  Federal  Register  to  suspend  the 
surfclam  minimum  size  limit.  This 
suspension  has  been  done  every  year 
since  the  implementation  of  the 
individual  transferable  quota  program  in 
1990.  However,  due  to  concerns 
expressed  by  some  industry  members, 
as  well  as  Council  concern  that  it  may 
be  more  difficult  to  implement  a  change 
rather  than  to  suspend  a  current 
provision,  the  Council  voted  to  maintain 
the  no  action  alternative  and  add  to  the 
list  of  frameworkable  management 
measures  the  ability  to  suspend  or  to 
adjust  the  surfclam  minimum  size  limit.' 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  Amendment,  which 
this  proposed  rule  would  implement,  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 
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This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Ine  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA)  as 
required  by  section  603  of  the 
Regulatory  Flexibility  Act.  Additionally, 
the  Council  in  cooperation  with  NMFS 
prepared  a  supplement  to  the  IRFA.  The 
IRFA  describes  the  economic  impact 
that  this  proposed  rule,  if  adopted, 
would  have  on  small  entities.  A 
summary  of  the  analysis  follows: 

A  description  of  the  reasons  why  this 
action  is  being  considered,  and  the 
objectives  and  legal  basis  of  this 
proposed  rule  are  contained  in  the. 
SUMMARY  and  in  the  SUPPLEMENTARY 
MFORMATION  of  this  proposed  rule  and 
are  not  repeated  here.  There  are  no 
recordkeeping,  reporting,  or  other 
compliance  costs  resulting  from  this 
action.  It  would  not  duplicate,  overlap, 
or  conflict  with  any  other  Federal  rules. 

All  of  the  affected  businesses  (fishing 
vessels)  are  considered  small  entities 
under  the  standards  described  by  the 
Small  Business  Administration  because 
they  have  annual  returns  (revenues)  that 
do  not  exceed  $3.5  million  annually. 

The  economic  impacts  of  actions  were 
analyzed  by  employing  quantitative 
approaches  to  the  extent  possible.  When 
appropriate  data  was  lacking,  or  the 
action  was  administrative  in  nature,  a 
qualitative  approach  was  employed. 
Effects  on  profitability  associated  with 
the  proposed  management  measures 
should  be  evaluated  by  looking  at  the 
impact  the  proposed  measures  would 
have  on  individual  vessel  costs  and 
revenues.  However,  in  the  absence  of 
cost  data  for  individual  vessels  engaged 
in  these  fisheries,  changes  in  gross 
revenues  are  used  as  a  proxy  for 
profitability. 

In  2003,  there  were  1590  vessels  that 
held  permits  in  the  surf  clam  fishery 
and  1602  that  held  permits  in  the  ocean 
quahog  fishery.  Of  these  vessels,  1590 
held  both  the  ocean  quahog  and  surf 
clam  permit  simultaneously.  The 
proposed  action  could  affect  any  vessel 
holding  an  active  Federal  permit  for 
either  species.  However,  the  commercial 
use  of  the  permit  is  limited  to  vessels 
fishing  under  an  individual  fishing 
quota  or  fishing  in  the  Maine  mahogany 
quahog  fisery.  In  2001,  there  were  51 
vessels  that  landed  either  siuiclams  (21 
vessels),  ocean  quahogs  (16  vessels),  or 
both  (14  vessels).  There  were  31  vessels 
in  2001  that  fished  imder  the  Federal 
limited  access^  Maine  mahogany  quahog 
permit  for  Maine  ocean  quahogs. 

Management  measures  contained  in 
this  proposed  rule  would  establish 
miilti-year  quotas  and  add  the 
suspension  of  the  surfclam  minimum 


size  limit  aj  id  adjustment  of  the 
minimum  ^ze  to  the  list  of 
frameworkdble  measures  under  the 
FMP.  I 

None  of  me  proposed  management 
measures  ill  this  rule  would  result  in  a 
substantial  change  in  revenues  or 
profitability  of  vessels  comprising  these 
fisheries.  Although  additional 
alternatives  were  considered  for  these 
management  measures,  the  preferred 
alternative  would  minimize  economic 
impacts  to  he  greatest  extent  possible. 

The  prop  Dsal  to  revise  the  overfishing 
definition  i  jr  surfclams  does  not  alter 
the  optimuj  n  yield  of  the  fishery,  a  basis 
for  determi  ling  annual  quotas,  and  does 
not  directl]  impact  gross  revenues. 
Therefore,  i  lo  change  to  gross  revenues 
is  expected  from  this  revision.  However, 
an  initial  re  gulatory  flexibility  analysis 
must  be  pn  pared  at  the  times  when 
quotas  or  o  her  management  measures 
that  contro  landings  are  proposed.  The 
Council  cottsidered  three  alternative 
overfishina  definitions,  none  of  which 
would  meet  the  requirements  of 
National  Stkndard  1  of  the  Magnuson- 
Stevens  Aci.  As  in  the  case  of  the 
preferred  alternative,  none  of  these 
alternative^  would  directly  affect  the 
profitability  of  individual  vessels. 

The  proposal  to  establish  multi-year 
quotas  andrframeworkable  minimum 
size  limits  and  adjustments  for 
surfclams  xe  administrative  and  will 
not  directlv  impact  gross  revenues. 
However,  the  Council  will  be  required 
to  prepare  an  initial  regulatory 
flexibility  analysis  for  each  quota  set  by 
the  Council  and  for  each  surfclam 
minimimi  size  limit  adjustment,  if 
applicable. 

The  Council  considered  two 
altemativef  to  the  multi-year  quota 
measure  including  the  status  quo  and  an 
altemativejthat  would  set  multi-year 
quotas  witiout  annual  review.  The 
Council  als  o  considered  two  alternatives 
to  the  mini  miun  size  limits  and 
adjustment  s  including  the  status  quo 
and  an  alte  mative  to  adjust  minimum 
sizes  when  the  multi-year  decisions 
occur.  All  I  iltematives  are  purely 
administra  ive  in  nature.  However,  as 
explained  ibove,  any  changes  to  annual 
quotas  or  adjustments  to  surfclam 
minimum  lize  that  could  result  from 
any  alternatives  considered  would 
require,  supject  to  the  preparation  of  a 
proposed  rtile,  preparation  of  regulatory 
flexibility  analyses  at  that  time. 

The  Cou  icil  is  planning  to  establish 
a  vessel  m(  mitoring  program  at  a  later 
point  in  tii  le  since  the  implementation 
of  a  system  is  dependent  upon  the 
determina  ion  by  the  Regional 
Administr  itor  of  an  economically  viable 
monitoring  system.  If  and  when  the 


Regional  Administrator  determines  that 
an  economically  viable  monitoring 
system  is  achievable,  the  Coimcil  must 
prepare  an  initial  regiilatory  flexibility 
analysis  that  fully  examines  the 
compliance  costs  associated  with  that 
system.  A  mandatory  VMS  requirement 
would  be  implemented  through 
proposed  and  final  rulemaking  by  a 
regulatory  amendment. 

The  Coimcil  proposes  no  change  to 
existing  management  measures  to 
address  fishing  gear  impacts  on  EFH  at 
this  time.  Therefore,  there  are  no 
impacts  on  vessel  gross  revenues 
resulting  from  this  aspect  of 
Amendment  13.  However,  the  Coimcil 
analyzed  potential  closures  of  three 
areas  as  alternatives  to  the  no  action 
measure  including  a  closing  of  the 
Georges  Bank  Area,  the  Southern  New 
England  East  Area,  and  the  Habitat  Area 
of  Psulicular  Concern  (HAPC)  for 
Tilefish.  For  Georges  Bank,  there  would 
be  no  economic  impact  to  vessels  since 
this  area  has  been  closed  to  fishing  for 
surfclams  and  ocean  quahogs  for  over 
ten  years.  Accordingly,  no  landings 
have  been  recorded  from  that  area 
during  the  closure  time.  For  Southern 
New  England,  the  Council  concluded 
that  there  would  be  minimally  negative 
economic  inipacts  to  surf  clam  vessels. 
However,  there  could  be  substantially 
negative  economic  impacts  to  ocean 
quahog  vessels.  A  closure  in  the 
Southern  New  England  area  would  most 
likely  affect  surf  clam  and  ocean  quahog 
vessels  fishing  out  of  Massachusetts  and 
Rhode  Island  since  increased  fuel  costs 
needed  to  steam  to  another  fishable  area 
coupled  with  reduced  gross  revenue 
could  reduce  vessel  profitability.  The 
Council  estimated  that  this  closure 
would  reduce  gross  revenues  for  quahog 
vessels  by  $1,065  per  trip  and  for 
surfclam  vessels  by  $2  per  trip.  The 
Council  determined  that  the  closure  of 
the  Tilefish  HAPC  could  result  in  the 
largest  negative  impact  to  quahog 
vessels,  with  a  loss  in  gross  revenues  of 
$2,637  per  trip  and  a  loss  in  profitability 
to  surfclam  vessels  of  $71  per  trip. 
However,  economic  impacts  from  the 
closure  of  Tilefish  HAPC  are  likely  to  be 
grossly  overestimated  relative  to  the 
actual  area  that  would  be  specified  in 
any  regulations.  The  impacts  are  more  a 
function  of  creating  complete  10- 
minute  squares  for  closures  and 
attempting  to  minimize  the  jagged 
nature  of  the  250-ft  (76.2-m) 
bathymetric  contour.  Based  purely  on 
sediment  preference,  it  is  unlikely  ocean 
quahogs  and  tilefish  would  coexist  in 
concentrated  areas. 

The  analysis  in  the  IRFA  indicates 
that  there  are  no  significant  alternatives 
considered  that  would  minimize 
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adverse  economic  impacts  or  increase 
economic  benefits  relative  to  the 
proposed  management  measures 
contained  in  this  proposed  rule. 

List  of  Subjects  in  50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  17,  2003, 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  648.71  is  revised  to  read  as 
follows: 

§648.71    Catch  quotas. 

(a)  Establishing  quotas.  Beginning  in 
2005,  the  amount  of  surfclams  or  ocean 
quahogs  that  may  be  caught  annually  by 
fishing  vessels  subject  to  these 
regulations  will  be  specified  for  a  three- 
year  period  by  the  Regional 
Administrator  on  or  about  December  1, 
2004.  The  initial  3-year  specification 
will  be  based  on  the  most  recent 
available  survey  and  stock  assessments 
for  Atlantic  surfclams  and  ocean 
quahogs.  Subsequent  3-year 
specifications  of  the  annual  quotas  will 
be  accomplished  on  or  about  December 
1  of  the  third  year  of  the  quota  period 
unless  tbe  quotas  are  modified  in  the 
interim  pursuant  to  §  648.71(b).  The 
amount  of  surfclams  available  for 
harvest  annually  must  be  specified 
within  the  range  of  1.85  to  3.4  million 
bu  (98.5  to  181  million  L)  per  year.  The 
amount  of  ocean  quahogs  available  for 
harvest  annually  must  be  specified 
within  the  range  of  4  to  6  million  bu 
(213  to  319.4  million  L). 

(1)  Quota  reports.  On  an  annual  basis, 
MAFMC  staff  will  produce  an  Atlantic 
siufclam  and  ocean  quahog  annual 
quota  recommendation  paper  to  the 
MAFMC  based  on  the  latest  available 
stock  assessment  report  prepared  by 
NMFS,  data  reported  by  harvesters  and 
processors,  and  other  relevant  data  as 
well  as  the  information  contained  in 


paragraphs  (a)(l)(i)  thru  (vi)  of  this 
section.  Based  on  that  report,  and  at 
least  once  prior  to  August  15  of  the  year 
in  which  a  three  year  annual  quota 
specification  expires,  the  MAFMC, 
following  an  opportimity  for  public 
comment,  will  recommend  to  the 
Regional  Administrator  annual  quotas 
and  estimates  of  DAH  and  DAP  within 
the  ranges  specified  for  a  three  year 
period.  In  selecting  the  annual  quotas^ 
the  MAFMC  shall  consider  the  current 
stock  assessments,  catch  reports,  and 
other  relevant  information  concerning: 

(i)  Exploitable  and  spawning  biomass 
relative  to  the  OY. 

(ii)  Fishing  mortality  rates  relative  to 
theOY. 

(iii)  Magnitude  of  incoming 
recruitment. 

(iv)  Projected  effort  and 
corresponding  catches. 

(v)  Geographical  distribution  of  the 
catch  relative  to  the  geographical 
distribution  of  the  resoiure. 

(vi)  Status  of  areas  previously  closed 
to  surfclam  fishing  that  are  to  be  opened 
during  the  year  and  areas  likely  to  be 
closed  to  fishing  during  the  year. 

(2)  Public  review.  Based  on  the 
recommendation  of  the  MAFMC,  the 
Regional  Administrator  shall  publish 
proposed  siu-fclam  and  ocean  quahog 
quotas  in  the  Federal  Register. 
Comments  on  the  proposed  annual 
quotas  may  be  submitted  to  the  Regional 
Administrator  within  30  days  after 
publication.  The  Assistant 
Administrator  shall  consider  all 
comments,  determine  the  appropriate 
annual  quotas,  and  publish  the  annual 
quotas  in  the  Federal  Register  on  or 
about  December  1  of  each  year.  The 
quota  shall  be  set  at  that  amoimt  that  is 
most  consistent  with  the  objectives  of 
the  Atlantic  Siufclam  and  Ocean 
Quahog  FMP.  The  Regional 
Administrator  may  set  quotas  at 
quantities  different  fi-om  the  MAFMC's 
recommendations  only  if  he/she  can 
demonstrate  that  the  MAFMC's 
recommendations  violate  the  national 
standards  of  the  Magnuson  Act  and  the 
objectives  of  the  Atlantic  Surfclam  and 
Ocean  Quahog  FMP  and  other 
applicable  law. 

(b)  Interim  quota  modifications.  Based 
upon  information  presented  in  the  quota 
reports  described  in  paragraph  (a)(1), 
the  MAFMC  may  recommend  to  the 
Regional  Administrator  a  modification 
to  the  annual  quotas  that  have  been 


specified  for  a  3-year  period  and  any 
estimate  of  DAH  or  DAP  made  in 
conjimction  with  such  specifications 
within  the  ranges  specified  in  paragraph 
(a)(1)  of  this  section.  Based  upon  the 
Council's  recommendation,  the  Regional 
Administrator  may  propose  siufclam 
and  or  ocean  quahog  quotas  that  differ 
irova  the  annual  quotas  specified  for  the 
current  3-year  period.  Such 
modification  shall  be  in  effect  for  a 
period  of  3  years  fi-om  the  year  in  which 
it  is  first  implemented  imless  further 
modified.  Any  interim  modification 
shall  follow  the  same  procedures  for 
establishing  the  annual  quotas  that  are 
specified  for  a  3-year  period. 

(c)  The  previous  year's  annual  quotas 
for  surfclams  and  ocean  quahogs  and 
three-year  specifications  will  remain 
effective  unless  revised  pursuant  to  this 
section.  NMFS  will  issue  notification  in  . 
the  Federal  Register  if  the  previous 
year's  specifications  will  not  be 
changed. 

3.  In  §648.77.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

f  648.77    Framework  adjustments  to 
management  measures. 

(a)  *  *  * 

(1)  Adjustment  process.  The  Council 
shall  develop  and  analyze  appropriate 
management  actions  over  the  span  of  at 
least  two  Coimcil  meetings.  The  Council 
must  provide  the  public  with  advance 
notice  of  the  availability  of  the 
recommendation(s),  appropriate 
justification(s)  and  economic  and 
biological  analyses,  and  the  opportunity 
to  comment  on  the  proposed 
adjustment(s)  at  the  first  meeting,  and 
prior  to  and  at  the  seaond  Council 
meeting.  The  Council's 
recommendations  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 
following  categories:  The  overfishing 
definition  (botih  the  threshold  and  target 
levels),  description  and  identification  of 
EFH  (and  fishing  gear  management 
measures  that  impact  EFH),  habitat 
areas  of  particular  concern,  set  aside 
quota  for  scientific  research,  vessel 
tracking  system,  optimiun  yield  range, 
and  suspension  or  adjustment  of  the 
surfclam  minimiun  size  limit. 
***** 
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DEPARTMENT  OF  AGRICULTURE 

Office  Of  the  Secretary 

Privacy  Act  of  1974;  Report  of  a  New 
Syttam  of  Recorde 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  new  Privacy  Act 
system  of  records. 

SUIIMARY:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture  (USDA)  proposes  to  create  a 
new  Privacy  Act  system  of  records, 
FaC-9.  entitled  "Agent."  The  system 
will  be  maintained  by  the  Federal  Crop 
Insurance  Corporation  (FCIC),  a  wholly 
owned  Government  Corporation 
administerpd  by  the  Risk  Management 
Agency  (RMA),  an  agency  of  USDA.  The 
primary  purpose  of  the  Agent  system  is 
to  aid  in  the  administration  and 
management  of  the  Federal  crop 
insurance  program. 
EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  on 
November  24,  2003  unless  modified  by 
a  subsequent  nptice  to  incorporate 
comments  received  from  the  public. 
Although  the  Privacy  Act  requires  only 
that  the  portion  of  the  system  which 
describes  the  "routine  uses"  of  the 
system  be  published  for  comment, 
USDA  invites  comment  on  all  portions 
of  this  notice.  Comments  must  be 
received  by  the  contact  person  listed 
below  on  or  before  October  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Actuarial  Division,  Risk 
Management  Agency,  6501  Beacon 
Drive,  Kansas  City,  Missouri  64133. 
Telephone:  (816)  926-6487. 
SUPf>t.EMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act,  5  U.S.C.  552a,  USDA 
is  creating  a  new  system  of  records, 
FaC-9  entitled  "Agent"  to  be 
maintained  by  the  Federal  Crop 
Insurance  Corporation  (FCIC),  a  wholly- 
owned  Government  Corporation 
administered  by  the  Risk  Management 
^.Agency  (RMA),  an  agency  of  USDA. 


moisture, 
manageme: 
producers 
insurance 
into  a  fin 


RMA  pro  notes  and  regulates  sound 
risk  manag(  ment  solutions  to  improve 
the  econom  ic  stability  of  American 
agriculture.  The  Agency  is  responsible 
for  supervii  ion  of  the  Federal  Crop 
Insurance  C  iorporation  (FCIC)  and  the 
administranon  and  oversight  of 
programs  authorized  under  the  Federal 
Crop  Insurance  Act.  As  an  example,  the 
Federal  crop  insurance  program  covers 
productionFlosses  due  to  unavoidable 
causes  sucH  as  drought,  excessive 
1,  and  wind.  Risk 
t  tools  are  available  to 
ough  commercial 
mpanies  that  have  entered 
ial  arrangement  with  FCIC. 
Under  this  pgreement,  the  company 
agrees  to  d«  iliver  a  product  to  eligible 
buyers. 

The  purp  ose  of  the  agent  system  is  to 
administer  the  Federal  crop  insurance 
program;  ic  entify  agents  engaged  in  the 
sales  and  s(  srvice  of  insurance  coverage; 
detect  disp  irate  or  inconsistent 
performanc  e  among  all  agents;  capture 
data  that  c(  ntains  the  social  security 
account  nupiber  of  agents  for  actuarial 
purposes  ill  determining  risk 
classification  to  analyze  and  evaluate 
general  program  performance  at  various 
phases  of  program  delivery;  facilitate 
procedurea  requiring  annual  reviews  by 
private  ins'  irance  companies  of  the 
performanc  e  of  each  agent  used  by  the 
private  ins  irance  company;  provide  an 
agent  direc  tory  for  sales  related 
activities;  s  nd  analyze  and  evaluate 
general  pre  gram  performance  at  various 
phases  of  p  rogram  delivery.  The  agent 
system  is  t  laintained  by  the  Actuarial 
Division,  F  esearch  and  Development, 
located  in '  he  RMA  Kansas  City  office. 

The  systi  sm  contains  records  of 
identification  for  an  agent  to  include  the 
name,  soci  il  security  number,  agent 
code,  State,  county,  and  private 
insurance  i  :ompany  that  insures  the 
policy  for  i  vhich  sales  and  service 
activities  are  performed  by  the  agent, 
the  indivic  ual  policy  number.  State,  and 
county,  pr:  vate  insurance  company, 
amount  of  bremium  collected,  and 
amount  of  Indemnity  paid  for  all  losses 
for  policief  that  are  sold  and  serviced  by 
the  agent,  |nd  any  information  relating 
to  any  dis(^ualification,  suspension, 
or  other  ineligibility. 


debarment 


A  "Repo  rt  on  New  System,"  required 


by  5  U.S.C 


OMB  Circi  ilar  A-130,  was  sent  to  the 


Chairman, 


552a(r),  as  implemented  by 


Conunittee  on  Governmental 


Affairs,  United  States  Senate,  the 
Chairman,  Committee  on  Government 
Reform,  United  States  House  of 
Representatives;  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  September  16,  2003. 

Signed  at  Washington,  DC,  on  September 
16,  2003. 

Ann  M.  Veneman, 
Secretary  of  Agriculture. 

USDA/FCIC-9 

SYSTEM  NAME: 

Agent. 

SECURTFY  classification: 

None. 

SYSTEM  location: 

Kansas  City  Office,  Federal  Crop 
Insurance  Corporation,  Risk 
Management  Agency,  6501  Beacon 
Drive,  Stop  0814,  Kansas  City,  Missouri 
64133-4676  and  regional  offices  for  the 
Federal  Crop  Insm-ance  Corporation. 
Addresses  of  the  regional  offices  may  be 
obtained  from  the  Deputy 
Administrator,  Insurance  Services,  Risk 
Management  Agency,  United  States 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  Stop  0805, 
Room  6709-S,  Washington,  DC  20250- 
0803. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  consists  of  information  on 
any  individual  who  is  under  contract 
with  or  employed  by  a  private  insurance 
company  to  solicit  and  service  crop 
insm'ance  contracts,  and  who  meets  the 
licensing  requirements  set  by  individual 
States  and  FCIC  for  such  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  standardized 
records  containing  identifying 
information  on  individuals  such  as 
name,  social  security  number,  agent 
code,  the  State,  county,  and  private 
insurance  company  that  insures  the 
policy  for  which  the  agent  sells  or 
services,  and  the  individual  policy 
number.  State  and  county,  private 
insurance  company,  amount  of 
premium  collected,  and  amoiuit  of 
indemnity  paid  for  all  applicable  losses 
for  each  policy  sold  and  serviced  by  the 
agent,  and  any  information  relating  to 
State  licensing  and  any  disqualification, 
suspension,  debarment,  and  any  other 
ineligibility. 


AUTHORJTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
7  U.S.C.  1501  et  seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USES  AND 
PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  used  as  follows: 

(1)  Referral  to  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  oTr  implementing 
a  statute,  rule,  regulation,  or  order 
issued  pvu-suant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute  or  by  rule, 
regulation,  or  order  issued  pursuant 
thereto. 

(2)  Disclosure  to  a  coiut  or 
adjudicative  body  in  a  proceeding 
when:  (a)  The  agency  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States 
Government  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

(3)  Disclosure  to  a  congressional  office 
from  the  record  of  an  individual  in 
response  to  any  inquiry  from  the 
congressional  office  made  at  the  request 
of  that  individual. 

(4)  Disclosure  to  private  insurance 
companies  to  monitor  agent  activity, 
performance,  and  loss  histories  and  take 
such  corrective  action  as  necessary. 

(5)  Disclosure  to  contractors  or  other 
Federal  agencies  to  conduct  research 
and  analysis  to  identify  patterns,  trends, 
anomalies,  instances  and  relationships 
of  private  insurance  compemies,  agents, 
loss  adjusters  and  policyholders  that 
may  be  indicative  of  fraud,  waste,  and 
abuse. 

(6)  Disclosure  to  private  insurance 
companies,  contractors,  and  other 
applicable  Federal  agencies  to 
determine  whether  information  has 
been  accurately  provided  to  FCIC  and 
the  private  insurance  companies  and  to 
determine  compliance  with  program 
requirements. 

(7)  Disclosure  to  private  insurance 
companies,  contractors,  cooperators, 
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partners  of  FCIC,  and  other  Federal 
agencies  for  any  purpose  relating  to  the 
sale,  service;  adininistration,  andysis,  or 
evaluation  of  the  Federal  crop  insurance 
program. 

(8)  Disclosure  to  the  public  of  an 
Agent  Directory  through  RMA  Website 
to  assist  producers  or  other  interested 
individuals  in  locating  agents  in  a 
particular  area. 

(8)  Disclosure  to  the  National 
Archives  and  Records  Administration  or 
to  the  General  Services  Administration 
for  records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  electronically, 
on  computer  printouts,  and  in  the  file 
folders  at  the  Kansas  City  office. 

RETRIEV  ABILITY: 

Records  may  be  indexed  and  retrieved 
by  name  of  individual,  tax  identification 
number,  (including  social  security 
number),  and  agent  code. 

SAFEGUARDS: 

Records  are  accessible  only  to 
authorized  personnel,  on  computer 
printouts  and  in  the  file  folders  at  the 
Kansas  City  office.  The  electronic 
records  are  controlled  by  password 
protection  and  the  computer  net\}rork  is 
protected  by  means  of  a  firewall. 

RETENTION  AND  DISPOSAL: 

Electronic  records  are  maintained 
indefinitely.  Hard  copy  records  are 
maintained  until  expiration  of  the 
records  retention  period  established  by 
the  National  Archivist. 

SYSTEM  MANAGER/^  AND  ADDRESS: 

Actuarial  Division,  Risk  Mana^  ^ment 
Agency,  Federal  Crop  Insurance 
Corporation,  6501  Beacon  Drive,  Stop 
0814,  Kansas  City,  Missouri  64133- 
4676.  Telephone:  (816)  926-6487. 

NOTIFICATION  PROCEDURE: 

An  individual  may  request 
information  regarding  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
such  individual  from  the  Kansas  City 
office.  The  request  for  information 
should  contain  the  individual's  name 
and  address,  social  security  nimiber, 
and  State/s/  where  such  individual  is 
licensed,  if  known.  Before  information 
about  any  record  is  released,  the  System 
Manager  may  require  the  individual  to 
provide  proof  of  identity  or  require  the 


requester  to  furnish  an  authorization 
from  the  individual  to  permit  release  of 
informatio  i. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
as  to  the  procedures  for  gaining  access 
to  a  record  in  the  system,  which 
pertains  to  such  individual*by 
submitting  a  written  request  to  the 
Privacy  Act  Officer,  Risk  Management 
Agency,  Program  Support  Staff,  Room 
6620-SB,  AG  Stop  0821,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0807.  The 
envelope  and  letters  should  be  marked 
"Privacy  Act  Request.  "  A  request  for 
information  should  contain:  name, 
address,  ZIP  code,  social  security 
number,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

CONTESTING  RECORD  PROCEDURES: 

Procedm-es  for  contesting  records  are 
the  same  as  the  procedures  for  record 
access.  Include  the  reason  for  contesting 
the  record  and  the  proposed  amendment 
to  the  information  with  supporting 
docimientation  to  show  how  the  record 
is  inaccurate. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  the  insurance  company 
due  to  a  financial  arrangement  with 
FCIC,  or  from  other  Federal  agencies. 
The  financial  agreements  with  the 
insurance  company  are  referred  to  as 
Reinsurance  Agreements.  These 
agreements  are  considered  cooperative 
financial  assistance  agreements  between 
FCIC  and  the  insurance  company  named 
in  the  agreement.  Each  reinsurance 
agreement  establishes  the  terms  and 
conditions  under  which  the  FCIC  will 
provide  subsidies  and  reinsurance  on 
eligible  crop  insm-ance  contracts  sold  or 
reinsured  by  the  insiirance  company 
named  on  the  agreement.  The  agent  is 
an  individual  under  contract  with  or 
employed  by  an  insurance  company  to 
solicit,  and  service  crop  insurance 
contracts,  and  who  meets  the  licensing 
requirements  set  by  individual  States 
and  FCIC  for  such  activities.  FCIC 
facilitates  the  data  source  through  its 
financial  agreement  with  the  insurance 
company. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTBM: 

None. 

[FR  Doc.  03-24180  Filed  9-24-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  S«rvic« 

Revised  Land  and  Resource 
Management  Plan  for  the  Allegheny 
National  Forest  (Elk,  Forest,  McKean 
and  Warren  Counties,  PA.) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  USDA  Forest  Service 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  revising  the 
Allegheny  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  pursuant  to  16  U.S.C.  1604(f)(5) 
and  USDA  Forest  Service  National 
Forest  System  Land  and  Resource 
Management  Planning  regulations  (36 
CFR  219).  The  revised  Forest  Plan  will 
supersede  the  current  Forest  Plan, 
which  the  Regional  Forester  approved 
on  April  24, 1986,  and  has  been 
amended  11  times.  This  notice  describes 
the  preliminary  issues  which  will  be 
emphasized,  the  estimated  dates  for 
filing  the  EIS,  the  information 
concerning  public  participation,  and  the 
names  and  addresses  of  the  responsible 
agency  official  and  the  individual  who 
can  provide  additional  information. 
DATES:  Your  comments  on  this  Notice  of 
Intent  (NOI)  should  be  submitted  in 
writing  by  November  10,  2003.  The 
Draft  EIS  is  expected  to  be  available  for 
public  review  by  July  2005.  The  Final 
EIS  and  revised  Forest  Plan  are  expected 
to  be  completed  by  March  2006. 
ADDRESSES:  Send  written  comments  to: 
Allegheny  National  Forest,  Plan 
Revision  Notice  of  Intent,  c/o  Content 
Analysis  Team,  P.O.  Box  221090,  Salt 
Lake  City,  UT  84122.  Fax:  (801)  517- 
1014;  e-mail:  alleghenynoi@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hampton,  Forest  Plan  Revision 
Staff  Officer,  (814)  723-5150.  TTY:  (814) 
726-2710.  Information  will  also  be 
posted  on  the  Allegheny  National  Forest 
Web  page  at  http://www.fs.fed.iis/r9/ 
aJIegheny. 

Responsible  Official:  Randy  Moore, 
Regional  Forester,  Eastern  Region,  626 
E.  Wisconsin  Ave.,  Milwaukee, 
Wisconsin  53202. 
SUPPLEMENT«^Y  INFORMATION:  The 
Regional  Forester  for  the  Eastern  Region 
gives  notice  of  the-agency's  intent  to 
prepare  an  EIS  to  revise  the  Allegheny 
Forest  Plan.  The  Regional  Forester 
approved  the  original  Allegheny  Forest 
Plan  on  April  24, 1986.  This  plan  guides 
the  overall  management  of  the 
Allegheny  National  Forest.  The  National 
Forest  Management  Act  requires  that 
national  forests  revise  forest  plans  at 
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least  every  1 5  years  (U.S.C.  1604[fl[5l). 
Additional  i  idicators  of  the  need  to 
revise  the  If  86  Allegheny  Forest  Plan 
are:  (1)  Chaises  in  forest  conditions;  (2) 
changes  in  pkiblic  demands  and 
expectations ;  (3)  changes  in  law,  policy 
or  regulatory  direction;  (4)  results  of 
monitoring  ^d  evaluation  of 
implementa^on  under  the  current 
Forest  Plan;  15)  new  science  that 
indicates  emerging  issues,  concerns  or 
opportimitids  that  are  not  adequately 
addressed  iii  the  current  Forest  Plan. 

Nature  ami  Scope  of  the  Decision  to 
be  Made:  Fofest  plans  make  the 
following  tybes  of  decisions: 

1.  Forest-T  iride  multiple-use  goals  and 
objectives.  G  oals  describe  a  desired 
condition  to  be  achieved  sometime  in 
the  future.  Objectives  are  concise,  time- 
specific  statements  of  measurable 
planned  resi  ilts  that  respond  to  the 
goals. 

2.  Forest-uide  management  direction 
and  requirei  aents.  These  include 
limitations  (  n  management  activities,  or 
advisable  cc  arses  of  action  that  apply 
across  the  ei  itire  forest. 

3.  Management  direction  specific  to 
certain  porti  ons  (management  areas)  of 
the  Forest.  1  his  includes  the  desired 
future  cond:  tion  for  different  areas  of 
the  forest,  ajid  the  accompanying 
managemen ;  direction  to  help  achieve' 
that  conditi(  in. 

4.  Lands  a  uited  and  not  suited  for 
resource  us«  and  production  (e.g.  timber 
managemen :). 

5.  Monito  ing  and  evaluation 
requirement  s  needed  to  gauge  how  well 
the  Forest  P  an  is  being  implemented. 

6.  Recomiiendations  to  Congress,  if 
any  (e.g.  adi  itional  Wilderness 


designation 
The  scop« 
to  revisiting 


identify  the 


of  this  decision  is  limited 
only  those  portions  of  the 
current  Fon  st  Plan  that  need  revision, 
update,  or  c  irrection.  The  Allegheny 
National  Fo  est  proposes  to  narrow  the 
scope  of  rev  ising  the  Forest  Plan  by 
focusing  on  issues  identified  as  being 
most  critica  ly  in  need  of  change. 

Preliminar]  Issues 

Many  sou  rces  were  reviewed  to 


parts  of  the  current  Forest 


Plan  that  ne  ed  revision,  update,  or 
correction. '  'hese  sources  included: 
Input  from  '  he  public;  comments  from 
employees  i  if  the  Forest  Service  and 
other  goven  unental  agencies; 
consultations  with  the  Seneca  Nation  of 
Indians;  resblts  of  monitoring  and 
evaluation;  changes  in  law  and  policy; 
new  scientific  information,  as  well  as 
the  directioh  outlined  in  the  2000  USDA 
Forest  Serv  ce  Strategic  Plan. 

Based  on  the  Allegneny  National 
Forest's  rev  ew  of  the  current  Forest 


Plan  and  the  sources  listed  above,  the 
Allegheny  National  Forest  proposes  to 
emphasize  the  following  preliminary 
issues: 

A.  Recreation 

This  issue  involves  providing  for 
various  types  of  recreation 
opportunities,  in  order  to  provide  an 
appropriate  array  of  recreation  for  the 
public. 

•  Recreation.  This  involves 
developed  recreation  facilities  and  trails 
and  dispersed  recreation  for  both 
motorized  and  non-motorized  use.  A 
determination  of  available  settings, 
opportunities  and  experiences  for 
recreation  will  be  made  using  the 
Recreation  Opportunity  Spectrum.  The 
types,  amount  and  location  of  semi- 
primitive,  remote  recreation  on  the 
Allegheny  National  Forest  will  be 
evaluated.  Additionally,  public  input, 
current  use,  compatibility  of  uses, 
resource  capability,  existing 
development,  and  changes  in  recreation 
supply,  demand  and  trends  are  all 
factors  that  will  affect  how  recreation 
will  be  addressed.  Revising  the  Forest 
Plan  will  also  likely  include  refining 
goals,  objectives,  and  updating 
standards  and  guidelines  to  address 
current  conditions  and  projected 
changes  in  recreation  supply  and 
demand  within  the  Allegheny  National 
Forest.  Anticipated  changes  would 
likely  occur  both  forest-wide  and  for 
individual  management  areas,  as  well  as 
monitoring  requirements. 

B.  Vegetation  Management 

This  issue  involves  maintaining 
healthy  forest  conditions  capable  of 
providing  sustainable  levels  of  forest 
products. 

•  Vegetation  composition.  This 
addresses  the  diversity  of  tree  stands 
(peuticularly  by  species  and  age-class) 
on  the  Forest.  In  addition  to  changes  in 
land  allocations,  proposed  changes  may 
also  include  revising  standcirds  and 
guidelines  to  modify  the  timing, 
sequence,  or  intensity  of  some 
harvesting  or  reforestation  practices,  . 
which  could  lead  to  an  increased 
emphasis  on  adaptive  management  and 
modifications  to  the  range  and  types  of 
activities  available  for  use  in  specific 
management  areas. 

•  Forest /leaith.  This  addresses  the 
Forest's  resistance  to  health  threats 
posed  by  pest  infestations,  disease,  acid 
deposition,  wind  events,  and  other 
damaging  agents.  For  example, 
information  obtained  by  the  Allegheny 
National  Forest  indicates  some  species, 
such  as  American  beech  and  sugar 
maple,  are  being  affected 
disproportionately  by  these  health 
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threats.  Proposed  changes  will  involve 
management  area  land  allocations, 
modifications  to  the  range  and  types  of 
activities  available  for  use  in  specific 
management  areas,  and  changes  to  the 
standards  and  guidelines  associated 
with  them.  There  is  also  a  need  to 
develop  guidelines  for  more  timely  and 
effective  responses  to  insect  and  disease 
threats. 

•  Special  forest  products.  This 
addresses  production  of  non-timber 
forest  products  such  as  mushrooms, 
berries  and  medicinal  herbs.  Proposed 
changes  include  the  addition  of 
standards  and  guidelines  that 
implement  an  ecologically  based 
approach  to  special  forest  product 
management. 

•  Reforestation  techniques.  This 
addresses  management  components 
such  as  herbicide  applications,  deer 
fences  and  fertilization.  Proposed 
changes  include  standards  and 
guidelines  that  encourage  the  use  of 
prescribed  fire  and  modify  the  use  of 
deer  fences  in  certain  circumstances. 
For  herbicide  use,  there  is  a  need  to 
review  the  literature,  make  appropriate 
changes  to  standards  and  guidelines, 
and  update  assessments  of  risks  to 
human  health  and  wildlife. 

•  Timber  production  suitability 
determinations.  This  addresses  lands 
that  are  classified  as  suited  or  unsuited 
for  timber  production.  The  Allegheny 
National  Forest  proposes  to  review  and 
change  lands  identified  as  suitable  and 
not  suitable  for  timber  production 
incorporating  new  information  on 
ecosystem  sustainability  and  capability. 
Information  disclosed  in  the  Analysis  of 
Timber  Harvest  Program  Capability 
Report  for  1995-2005  will  be  used  in 
harvest  level  determination. 

•  Silvicultural  systems.  This 
addresses  the  use  of  various  types  of 
even  and  uneven-aged  forest 
management  systems.  Proposed  changes 
include  revised  standards  and 
guidelines  that  incorporate  new  science 
concerning  the  range  and  types  of  even 
and  uneven-aged  silvicultural  systems 
that  should  be  made  available  for  use  in 
various  management  areas.  Current 
Forest  Plan  implementation  experience 
has  demonstrated  that  commercial 
thinning  objectives  identified  for 
Management  Area  3.0  may  not  be 
feasible  from  an  operational,  economic, 
and  soil  protection  perspective. 
Standards  and  guidelines  and  timber 
management  goals  and  objectives  will 
be  reviewed  to  address  these  concerns. 

C.  Habitat  Diversity 

This  issue  involves  maintaining  the 
viability  of  native  and  desired  non- 
native  species  found  on  the  Forest.  In 


addition  to  ecosystem  and  species 
diversity  objectives  across  the  Forest, 
habitat  for  game  species  and  habitat 
connectivity  across  the  landscape  will 
be  emphasized. 

•  Native  and  desired  non-native 
species.  Updated  information  on  species 
needs  and  a  landscape  analysis  of 
habitat  patterns  may  change 
management  direction  for  native  and 
desired  non-native  species  on  the 
Forest. 

•  Conserving  habitat  for  threatened, 
endangered  and  sensitive  species. 
Proposed  changes  include  management 
area  land  allocations  and  standards  and 
guidelines  to  address  the  likelihood  of 
these  species'  persistence. 

•  Invasive  species.  Proposed  changes 
will  incorporate  new  management 
direction  for  implementing  a 
comprehensive  Non-Native  Invasive 
Species  program.  As  a  result,  new 
standards  and  guidelines  will  be 
developed  that  address  non-native 
invasive  species  of  current  concern 
while  retaining  flexibility  to  address 
new  non-native  species  that  may  be 
identified  in  the  future. 

•  Habitat  for  game  species.  A 
landscape  analysis  of  habitat  patterns 
may  result  in  revised  land  allocations 
for  various  management  areas  and 
modified  standards  and  guidelines. 

•  Habitat  connectivity  across  the 
landscape.  Consideration  of  habitat 
connectivity  will  be  incorporated  into 
the  land  allocations,  goals,  objectives, 
standards  and  guidelines  for  certain 
management  areas. 

•  Old-growth/late-successional 
habitat.  Proposed  changes  will  draw 
upon  clearer  definitions  for  old-growth 
and  late-successional  forests  in  order  to 
determine  land  allocations  for  these 
habitat  types.  An  updated  inventory 
may  lead  to  re-defined  goals,  objectives, 
standards  and  guidelines  for  certain 
management  areas. 

D.  Special  Area  Designations  ' 

This  issue  involves  making 
recommendations  to  Congress  for 
wilderness  study  areas  and  identifying 
potentied  opportunities  to  expand  or 
designate  new  National  Recreation 
Areas,  Research  Natural  Areas,  Scenic 
Areas,  andti^tagfe  Special  Areas. 

•  Wilderness.  A  roadless  area 
inventory  and  evaluation  of  potential 
wilderness  will  be  part  of  the  revision 
process.  The  inventory  process  will 
analyze  areas  for  roadless  qualities. 
Those  areas  that  meet  basic  inventory 
criteria  will  be  evaluated  as  potential 
wilderness  study  areas.  Based  on  the 
results  of  this  work,  recommendations 
to  Congress  may  be  made  for  potential 
wilderness  study  areas. 


•  Wild  and  Scenic  Rivers.  This 
addresses  a  type  of  Congressional 
designation  emphasizing  the  protection 
of  rivers  having  outstandingly 
remarkable  values.  Proposed  changes 
may  result  from  a  determination  of  the 
eligibility  of  Kinzua  Creek,  Bear  Creek. 
Tionesta  Creek,  and  the  East  Branch  of 
Tionesta.  The  non-eligibiUty  of 
previously  identified  and/or  other  rivers 
and  streams  will  also  be  validated. 
Goals,  objectives,  desired  future 
conditions,  standards  and  guidelines ' 
may  be  revised  to  reflect  new 
information  and  understanding  about 
river  protection  and  management.  The 
Allegheny  is  working  to  complete  the 
Clarion  River  Management  Plan  and 
finalize  river  corridor  boundaries  which 
will  also  be  incorporated  into  the 
Revised  Forest  Plan. 

Other  Revision  Changes 

Other  changes  may  be  made  in  the 
Forest  Plan  to  reflect  updates, 
corrections  or  modifications  Uiat  will 
clarify  or  strengtheii  guidance  provided 
in  the  plan.  They  include: 

1.  Soil  and  Water  Quality 

•  Timber  harvest  methods.  Proposed 
changes  include  modifications  to  soil 
and  water  quality  goals,  objectives, 
standards  and  guidelines  to  address  the 
compatibility  of  various  conventional 
and  imconventional  harvest  methods 
such  as  the  use  of  helicopters  and 
horses. 

•  Watershed  quality  and  restoration . 
Proposed  changes  include  identifying 
monitoring  thresholds  and  mitigation 
measures,  adoption  of  watershed- 
specific  standards  and  guidelines,  and 
establishment  of  a  specific  management 
area  for  riparian  zones. 

•  Soilresources.  Proposed  changes 
include  updating  or  adding  goals, 
objectives,  monitoring  protocols, 
standards  and  guidelines  based  on  new 
information,  monitoring  data,  and 
regional  guidance  for  protection  of  soil 
resources.  New  information  and 
monitoring  data  will  be  included  in  the 
analysis  of  alternatives. 

2.  Heritage  Resources 

Proposed  changes  include  revising 
standards  and  guidelines,  in 
consultation  with  state  and  b-ibal 
historic  preservation  offices  and  other 
entities,  to  reflect  changing  conditions 
with  respect  to  archaeological  sites. 
These  changes  will  incorporate  all 
current  laws  and  regulations. 

3.  Scenery 

Proposed  changes  include 
incorporation  of  new  national  scenery 
management  standards  to  integrate 
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benefits,  desires  and  preferences  for 
aesthetics  and  scenery.  The  Visual 
Management  System  will  be  replaced 
with  the  Scenery  Management  System, 
a  scenery  planning  tool.  Mapping  and 
definition  of  new  scenery  objectives  will 
be  made  across  the  Alle^eny  National 
Forest. 

4.  Transportation  Systems 

Proposed  changes  include 
modifications  to  road  closure  policies 
based  on  changes  in  management  area 
goals,  objectives,  allocations,  and 
changes  in  standards  and  guidelines. 
Establishment  of  new  standards  and 
guidelines  by  management  area  for  road 
density  will  be  considered. 

5.  Monitoring 

Proposed  changes  center  on  the 
development  of  a  systematic  framework 
of  criteria  and  indicators  to  assist  in 
monitoring  management  outcomes.  This 
will  allow  for  improved  evaluation  of 
management  practices  that  enable 
determination  of  the  adjustments 
needed  for  achieving  desired  outcomes. 
Improvements  to  monitoring  and 
evaluation  methods  will  enable  a  more 
effective  use  of  an  adaptive  management 
approach. 

6.  Management  Areas 

Management  areas  display  how  lands 
will  be  allocated  for  various 
management  objectives  and  outcomes. 
Proposed  changes  include  re-defining 
and  re-mapping  management  areas  on  a 
landscape  level  to  create  a  strategic, 
programmatic  and  outcome-based  plan 
that  is  more  compatible  with  an 
ecosystem  management  approach. 
Particular  emphasis  will  be  placed  on 
revising  the  goals  and  objectives  for 
certain  management  areas,  such  as 
Management  Area  6.1,  to  address  habitat 
connectivity  concerns.  Modifications  to 
Management  Area  6.2  are  needed  to 
address  compatibility  issues  between 
timber  management  and  dispersed 
recreation.  An  evaluation  of  the  extent 
of  oil  and  gas  development  on  the 
Allegheny  National  Forest  may  also  lead 
to  a  re-allocation  of  lands  such  as 
Management  Area  9.1. 

7.  Economics 

Any  changes  will  be  analyzed  in 
terms  of  the  economic  stability  of 
communities  in  the  region  surrounding 
the  Allegheny  National  Forest. 
Alternatives  developed  for  the  Forest 
Plan  Revision  will  be  evaluated  in  terms 
of  their  economic  impact  on  these 
commimities,  recognizing  contributions 
to  diversification  and  long-term 
sustainability  of  commimities' 


economies  9id  the  linkages  among  on- 
forest  and  otf-forest  activities. 

Additions  detail  on  changes  to  be 
addressed  in  Forest  Plan  Revision  is 
available  in  the  document  entitled 
"Analysis  oi  the  Need  for  Change  in 
Forest  Plan  Revision."  You  are 
encouraged  ko  review  this  additional 
dociunent  b  jfore  commenting  on  the 
Notice  of  In  ent.  You  may  request  the 
additional  ii  ^formation  as  indicated  in 
the  ADDRESS  ES  and  FOR  FURTHER 
INFORMATKW  CONTACT  sections  of  this 
notice. 

Issues  noi  Addressed  in  Forest  Plan 
Revision:  Isi  ues  addressed  adequately  in 
the  current  Forest  Plan  will  not  be 
revisited.  Issues  that  relate  to  site- 

ns  are  better  addressed  in 
e  issues,  while  important, 
e  authority  of  the 
ational  Forest.  Issues  that 
n  to  the  six  decisions  made 
s  are  excluded  from 
deration.  In  addition,  some 
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ey  include: 
public  education  and 
e  Allegheny  National 
ed  numerous  comments 
ore  education  programs . 
and  public  f)utreach  in  regard  to  the 
Allegheny  a  nd  the  way  it  is  managed. 
However,  tl  e  direction  provided  in  the 
current  For  ist  Plan  is  adequate  to 
address  thei  ;e  concerns  and  realize  the 
suggested  ii  aprovements.  Public 
education  a  id  outreach  has  been 
limited  by  i  lack  of  staff  and  funding 
rather  than  "orest  Plan  direction. 

Acquisitim  of  mineral  rights.  The 
current  Fan  !St  Plan  adequately  allows 
the  Alleghe  ly  National  Forest  to  acquire 
mineral  riglts,  especially  in 
consideration  of  special  area 
designations,  such  as  wilderness.  The 
limiting  facior  is  whether  the  Allegheny 
National  Fqrest  has  the  funding  needed 
to  make  thdse  purchases,  and  also 
whether  there  are  willing  sellers. 

Appeals  and  litigation.  The  public  has 
expressed  doncems  and  frustration  with 
legal  challenges  to  management  on  the 


specific  act 
projects.  Soi 
are  beyond 
Allegheny '. 
do  not  perta 
in  Forest  PU 
further  cons 
issues,  thoi 
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consequent! 
Revision.  Tl 
^  Improving 
outreach. 
Forest  receii 
requesting : 


Allegheny 


National  Forest.  Laws  and 


federal  regv  lations  govern  how  litigation 
is  handled.  The  Allegheny  National 
Forest  does  not  have  the  authority  to 
change  the!  e  procedures. 

Creation  of  jobs  and  community 
stability.  T  le  resource  management 
activities  o  the  Allegheny  National 
Forest  have  impacts  on  the  regional 
economy,  i  icluding  employment  and 


community  well-being.  As  a  resource 
management  agency,  the  Forest  Service 
is  required  to  maximize  long-term  net 
public  benefit.  Analysis  of  Forest  Plan 
Revision  alternatives  will  include 
assessments  of  economic  impact,  and 
these  will  be  reported  to  the  public  as 
part  of  the  Environmental  Impact 
Statement. 

Implementation  of  the  current  Forest 
Plan.  Many  public  concerns  focus  on 
problems  that  the  Allegheny  National 
Forest  has  experienced  in  achieving  the 
goals  and  objectives  set  forth  in  the 
current  Forest  Plan,  particularly 
regarding  timber  harvest  levels,  miles  of 
ATV  trails,  and  creation  of  early- 
successional  habitat.  In  each  case,  the 
current  Forest  Plan  sets  expectations 
that  have  not  been  fully  met  due  to  a 
variety  of  reasons,  such  as  funding 
limitiations.  The  reasons  for  these 
problems  rest  with  implementation  of 
the  Forest  Plan  rather  than  the  direction 
of  the  Forest  Plan  itself. 

Site-specific  improvements.  Both  the 
public  and  Allegheny  National  Forest 
sta(f  have  identified  numerous  site- 
specific  improvements,  such  as: 

•  "Create  more  low-head  dams  and 
improvements." 

•  "Develop  a  trailhead  at  Bear  Creek 
to  create  funding  for  a  bridge." 

•  "Develop  a  trailhead  in  Ridgway." 

•  "Create  an  ATV  connector  trail  for 
Sandy  Beach  to  Timberline  ATV  Trail." 

•  "Build  a  lodge/restaurant 
development  at  Willow  Bay  area." 

•  "Complete  the  Sugar  Rim  Day  Use 
Area." 

•  "Grant  an  easement  for  construction 
of  a  rails-to-trails  trail  for  Kinzua  Bridge 
to  Red  Bridge." 

•  "Increase  mileage  by  building  a 
bike/hike  trail  from  the  end  of  Elijah 
Bank  to  Dewdrop." 

Improvements  such  as  these  are  more 
appropriately  addressed  on  a  project 
level  rather  than  on  a  Forest  level.  The 
Allegheny  National  Forest  welcomes  the 
opportunity  to  work  collaboratively 
with  the  public  and  interest  groups  to 
develop  strategies  for  meeting  common 
interests  that  set  goals  and  project 
schedules  within  budget  constraints. 

Range  of  Alternatives:  The  Allegheny 
National  Forest  will  consider  a  range  of 
alternatives  when  revising  the  Forest 
Plan.  Alternatives  will  provide  different 
ways  to  address  and  respond  to  issues 
identified  during  the  scoping  process.  A 
"no-action  alternative"  reflecting  the 
effects  of  continuing  management  as 
directed  under  the  existing  Forest  Plan 
is  a  required  alternative. 

Inviting  Public  Participation:  The 
Allegheny  National  Forest  is  now 
soliciting  comments  and  suggestions 
from  the  Seneca  Nation  of  Indians. 


Federal  agencies,  State  and  local 
governments,  individuals,  and 
organizations  on  the  scope  of  the 
analysis  to  be  included  in  the  draft 
environmental  impact  statement  for  the 
revised  Forest  Plan  {40  CFR  1501.7). 
Comments  should  focus  on  (1)  the 
preliminary  issues  proposed  to  be 
emphasized  in  revising  the  Forest  Plan, 

(2)  possible  means  of  addressing 
concerns  associated  with  these  issues, 

(3)  potential  environmental  effects  and 
other  management  outcomes  that  should 
be  included  in  the  analysis,  and  (4)  any 
possible  impacts  associated  with  the 
proposal  based  on  an  individual's  civil 
rights  (race,  color,  national  origin,  age, 
religion,  gender,  disability,  political 
beliefs,  sexual  orientation,  marital  or 
family  status).  The  Allegheny  National 
Forest  will  encourage  public 
participation  in  the  enviroimiental 
analysis  and  decision-making  process. 

Along  with  the  release  of  this  NOI,  the 
Allegheny  National  Forest  is  providing 
for  additional  public  engagement 
through  a  series  of  collaborative 
learning  workshops  held  throughout  the 
revision  process.  Please  see  the 
docimient  entitled  "Analysis  of  the 
Need  for  Change  in  Forest  Plan 
Revision"  for  more  information  about 
the  collaborative  learning  methodology 
for  public  involvement. 

The  first  round  of  public  workshops 
was  held  in  May  2003,  in  DuBois  and 
Bradford,  PA.  A  second  round  was  held 
in  August  2003,  in  Warren,  Erie,  and 
University  Park,  PA.  The  next  roimd  of 
public  involvement  will  be  two  open 
houses,  one  from  5:30  to  9:30  p.m.  on 
October  27,  2003,  at  the  Holiday  Inn  on 
Ludlow  Street  in  Warren,  PA.,  and 
another  from  5:30  to  9:30  p.m.  on 
October  28,  2003,  at  the  Quality  Inn  and 
Suites  at  the  junction  of  Interstate  90 
and  State  Route  97  in  Erie,  PA.  In 
addition,  a  formal  public  hearing  will  be 
•held  from  1  to  5  p.m.  on  November  5, 

2003,  at  Toftrees  Resort  and  Conference 
Center,  1  Country  Club  Lane,  State 
College,  PA.  Five  more  rounds  of  public 
involvement  opportunities  are 
anticipated  over  the  remainder  of  the 
revision  process,  and  are  tentatively 
plaimed  for  March  2004,  November 

2004,  April  2005,  June  2005,  and 
February  2006. 

For  a  discussion  of  the  process  used 
to  narrow  the  range  of  Forest  Plan 
Revision  changes,  please  see  the 
document  entitled  "Analysis  of  the 
Need  for  Change  in  Forest  Plan 
Revision."  You  may  request  a  copy  of 
this  document  as  indicated  in  the 
ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT  sections  of  this 
notice. 


Federal  Register /Vol.  68,  No.  186 /Thursday.  September  25,  2003 /Notices 


55367 


Availability  of  Public  Comment: 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
cormnents  will  not  have  standing  to 
appeal  the  subsequent  decisions  under 
36  CFR  parts  215  or  217. 

Additionally,  pursuant  to  7  CFR 
1.27(d),  any  persons  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that  under  FOIA 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality 
and,  where  the  requester  is  denied,  the 
agency  will  retiu-n  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  90  days. 

Release  and  Review  of  the  Draft  EIS 
(DEIS):  The  DEIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  comment  in  July  2005.  At  that 
time,  the  EPA  will  publish  a  notice  of 
availability  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will 
extend  90  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  that  it  is 
important,  at  this  early  stage,  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDS,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Model.  803 
F.2d  1016. 1022  (9th  cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  90-day  comment  period  on  the 
DEIS,  so  that  substantive  comments  and 


objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  sh6uld  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Coimcil  of 
Environmental  Quality  Regulations 
{http://ceq.eh.doe.gov/nepa/ 
nepanet.htm)  for  implementing  the 
procedures  of  the  National 
Enviroimiental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21). 

Dated:  September  19.  2003. 
Randy  Moore, 

Regional  Forester.  *' 

[FR  Doc.  03-24268  Filed  9-24-03;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Caribou-Targheee  National  Forest, 
Teton  County,  ID;  Big  Hole  Timtier  Sale 

agency:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  the  Notice  of 
Intent  to  prepare  an  Enviroimiental 
Impact  Statement  for  the  Big  Hole  Timer 
Sale,  as  published  in  the  Federal 
Register  pages  39728  to  39729  on 
August  1.  2001  (Vol.  66,  No.  148). 

SUMMARY:  The  USDA,  Forest  Service  has 
determined  that  it  will  not  prepare  an 
Environmental  Impact  Statement  to  - 
document  the  analysis  and  disclose  the 
environmental  impacts  of  the  Big  Hole 
Timber  Sale  located  on  the  Teton  Basin 
Ranger  District.  In  response  to  the  final 
disposition  of  the  Roadless  Area 
Conservation  Rule  (Agriculture 
Secretary  Ann  M.  Veneman,  June  9, 
2003),  the  proposed  fuel  reduction 
treatments  in  urban  interface  that  are 
within  the  boimdary  of  the  Gams 
Moimtain  Roadless  Area  will  no  longer 
be  considered. 

Dated:  September  17,  2003. 
Jerry  B.  Reese, 

Caribou-Targhee  National  Forest  Supenrisor. 
[FR  Doc.  03-24270  Filed  9-24-03:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

RWng  Cougar  Project,  Idaho 
Panhandle  National  Forests,  Bonner 
County,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  The  USDA  Forest  Service  will 
prepare. an  environmental  impact 
statement  (EIS)  to  document  and 
disclose  the  potential  environmental 
effect$  of  proposed  activities  on 
National  Forest  lands  near  the 
communities  of  Hope  and  Clark  Fork, 
Idaho.  The  proposed  activities  for  the 
Rising  Cougar  Project  are  located  in  the 
Sandpoint  Ranger  District,  Idaho 
Panhandle  National  Forests,  25  miles 
east  of  Sandpoint,  Idaho. 

Goals  of  the  proposed  activities 
include:  (1)  Maintain  or  restore  the 
characteristics  of  ecosystem 
composition  and  structure  within  the 
range  of  variability  that  would  be 
expected  to  occur  under  natural 
disturbance  regimes.  More  specific 
objectives  include:  (a)  Decrease  fuel 
loadings  on  National  Forest  lands  along 
the  wildland  urban  interface  to  reduce 
the  threat  of  uncontrollable  wildfire  to 
life  and  property,  (b)  restore  big  game 
winter  range  conditions  and  promote 
the  long-term  persistence  and  stability 
of  wildlife  habitat  diversity,  and  (c)  re- 
establish structural  diversity  of  forest 
stands  and  decrease  the  proportions  of 
Douglas-fir  and  grand  fir,  creating 
favorable  conditions  for  the  growth  and 
establishment  of  ponderosa  pine,  white 
pine  and  larch.  Another  goal  of  the 
proposal  is  (2)  manage  motorized  access 
and  road  densities  in  the  roaded  portion 
of  the  project  area  to  benefit  watersheds 
and  grizzly  bear  habitat  recovery  goals. 

Activities  would  include  logging 
using  a  variety  of  yarding  systems, 
slashing  of  brush  and  small  trees, 
prescribed  burning,  and  road 
management  activities. 

The  Sandpoint  Ranger  District  of  the 
Idaho  Panhandle  National  Forests  in 
Bonner  Coimty,  Idaho  will  administer 
these  activities.  The  EIS  will  tier  to  the 
Idaho  Painhandle  National  Forests  Plan 
(September  1987). 

DATES:  Comments  should  be  postmarked 
within  30  days  after  publication  of  this 
notice.  Please  include  your  name  and 
address  and  the  name  of  the  project  you 
are  commenting  on. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  request  to  be 
placed  on  the  project  mailing  list  by 


writing  to: 
Judy  York, 
1500  Hwy  2 
83864. 


Fis 


ing  Cougar  Project,  Attn: 
^andpoint  Ranger  District, 
Suite  110,  Sandpoint,  ID 
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FOR  FURTHEi  INFORMATION  CONTACT:  Judy 
York,  Projec  t  Team  Leader.  Sandpoint 
Ranger  Dist  ict  at  208-265-6665  or  by  e- 
mail  dXjyori  Mfs.fed.us. 

Comment  5  received  in  response  to 
this  solicita  ion,  including  names  and 
addresses  o  those  who  comment,  will 
be  considerid  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  foi  public  inspection. 
Comments  ^bmitted  anonymously  will 
be  acceptediand  considered;  however, 
those  who  s  iibmit  anonymous 
comments  \  rill  not  have  standing  to 
appeal  the  s  ubsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27  (d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  ho  w  the  Freedom  of 
Informatior  Act  (FOIA)  permits  such 
confidentia  ity.  For  persons  requesting 
such  confid  sntiality,  it  may  be  granted 
in  only  ver]  limited  circumstances, 
such  as  to  J  rotect  trade  secrets.  The 
Forest  Serv  ce  will  inform  the  requester 
of  the  agenc  y's  decision  regarding  the 
request  for  Confidentiality,  and  where 
the  request  s  denied,  the  agency  will 
return  the  s  iibmission  and  notify  the 
requester  tl  at  the  comments  may  be 
resubmittec  with  or  without  name  and 
address  wit  lin  10  days. 
SUPPLEMENTARY  INFORMATION: 

More  information  about  the  Rising 
Cougar  ProlBCt  can  be  found  on  the 
Internet  at  %ttp://www.fs.fed. us/ipnf/ 
eco/managf/nepa/index.html. 

The  legal  description  for  the  project 
area  includ  js  all  or  portions  of  sections 
30-32  in  T!  7N,  R2E;  sections  1,  3-5,  9- 
14, 16, 17  a  id  24  in  T56N;  R2E;  sections 
6,  7,  19,  an(  >  30-33  in  T56N,  R3E; 
section  1  in  T55N,  R2E;  and  sections  3- 
7  and  10  in  T44N,  R3E. 

The  Fore  it  Service  will  be  preparing 
an  environ]  aental  impact  statement  for 
the  foUowi]  ig  proposed  activities  and 
alternative  courses  of  action  based  on 
public  com  ments. 

Treatmei  t  in  Inventoried  Roadless 
Areas  (IRA  i):  Portions  of  the  project  lie 
within  the  Jeetop  and  Scotchman  IRAs. 
To  achieve  our  ecosystem  objectives  in 
the  inventc  ried  roadless  areas, 
helicopter  ogging  and  prescribed 
burning  ad  ivities  would  be  used  on 
about  4,08(' acres. 

Treatmei  it  Outside  Inventoried 
Roadless  A  reas:  To  achieve  our 
ecosystem  jbjectives  in  the  south 
portion  of  the  project  area,  helicopter 
and  road-bftsed  logging  systems,  and 
prescribed  turning  would  be  used  on 


about  1,965  acres.  In  areas  where  we 
need  to  promote  the  regeneration  of 
white  pine,  ponderosa  pine,  and  larch, 
openings  would  be  planted  with  these 
species.  In  addition,  about  0.5  mile  of 
temporary  road  would  be  constructed 
on  Sugarloaf  Mountain  to  access  stands 
for  treatment  using  road-based  logging 
systems. 

To  achieve  our  watershed  and  grizzly 
bear  habitat  recovery  goals,  road 
management  activities  would  include 
putting  5.7  miles  of  gated  road  into 
storage,  decommissioning  3.4  miles  of 
road,  and  transferring  the  motorized 
access  point  of  an  unclassified  road  to 
a  classified  road  with  0.2  miles  of  new 
road  construction. 

Preliminary  issues  identified  relate  to 
effects  of  the  proposed  activities  on: 
roadless  area  characteristics,  public  road 
access,  water  quality,  fish  habitat,  risk  of 
fire,  air  quality,  noxious  weed  spread, 
visual  quality,  noise,  soils,  heritage 
resources,  old  growth,  finances,  and 
threatened,  endangered  and  sensitive 
fish,  wildlife  and  plants.  Current 
alternatives  consist  of  the  proposed 
action  and  no  action. 

Two  periods  are  specifically 
designated  for  comments  on  this 
analysis:  (1)  During  the  scoping  period 
which  is  30  days  from  the  date  of  this 
notice  in  the  Federal  Register  and  (2) 
during  the  draft  EIS  comment  period.  In 
accordance  with  36  CFR  215.5,  as 
publishdtl  in  the  Federal  Register, 
Volume  68  no.  107,  June  4,  2003,  the 
draft  EIS  conmient  period  will  be  the 
designated  time  in  which  "substantive" 
comments  will  be  considered.  The 
mailing  list  for  this  project  will  include 
those  individuals  who  have  expressed 
interest  in  this  project  as  well  as 
adjacent  landowners  and  those 
responding  to  this  NOI  or  to  the  Idaho 
Panhandle  National  Forests  Quarterly 
Schedule  of  Proposed  Action.  In 
addition,  the  public  is  encouraged  to 
contact  or  visit  with  Forest  Service 
officials  during  the  analysis  and  prior  to 
the  decision.  The  Forest  Service  will 
continue  to  seek  information, 
comments,  and  assistance  for  Federal, 
Tribal,  State,  and  local  agencies  and 
other  individuals  or  organizations  that 
may  be  interested  in  or  affected  by  the 
proposed  actions.  The  United  States 
Fish  and  Wildlife  Service  will  be 
consulted  concerning  £iny  effects  to 
threatened  and  endangered  species.  The 
agency  invites  written  comments  and 
suggestions  on  this  action,  particularly 
in  terms  of  identification  of  issues  and 
alternative  development. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS  to  identify  potential  issues 
and  concerns,  potential  alternatives  to 
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the  proposed  action  and  to  promote 
communications  with  members  of  the 
public  or  other  agencies.  The  draft 
environmental  impact  statement  (DEIS) 
will  be  filed  with  the  Enviromnental 
Protection  Agency  (EPA)  and  made 
available  for  public  review  in  spring  of 
2004.  The  final  environmental  impact 
statement  is  expected  to  be  completed 
in  fall  of  2004.  The  comment  period  on 
the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviroiunental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  and  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
enviromnental  statement  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Angoon  v.  Hodel,  803  F.  2d  1016,  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  v.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  Action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  emd  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
related  to  the  proposed  action, 
comments  on  the  draft  enviromnental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  United  States  Department  of 
Agriculture  (USDA)  prohibits 
discrimination  in  its  programs  on  the 
basis  of  race,  color,  natioucd  origin,  sex, 


religion,  age,  disability,  political  beliefs, 
and  marital  or  familial  status.  (Not  all 
prohibited  bases  apply  to  all  programs.) 
Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD).  To  file  a 
complaint,  write  the  Secretary  of 
Agricultiu^,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  or 
call  1-800-245-6340  (voice)  or  202- 
720-1127  (TDD),  USDA  is  an  equal 
employment  opportunity  employer. 

The  Idaho  Panhandle  National  Forests 
Supervisor  will  make  a  decision  on  this 
project  after  considering  comments  and 
responses,  environmental  consequences 
discussed  in  the  Final  EIS,  and 
applicable  laws,  regulations  and 
policies.  The  decision  and  supporting 
reasons  will  then  be  documented  in  a 
Record  of  Decision. 

Dated:  September  17,  2003. 

Ranotta  K.  McNair, 

Forest  Supervisor,  Idaho  Panhandle  National 
Forests. 

[FR  Doc.  03-24269  Filed  9-24-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

American  and  Crooked  River  Project, 
Nez  Perce  National  Forest,  Idaho 
County,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
Nez  Perce  National  Forest,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  document  the  analysis  and 
disclose  the  environment  impacts  of 
actions  to  reduce  existing  and  potential 
forest  fuel  hazards  and  salvage 
associated  commercial  wood  products 
resulting  from  a  moimtain  pine  beetle 
epidemic  in  lodgepole  pine  forests  in 
the  American  and  Crooked  River 
watersheds  near  Elk  City,  Idaho. 
Additional  actions  include  construction 
of  temporary  roads,  improvements  to 
existing  roads,  and  decommissioning 
existing  roads  that  are  no  longer  needed. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  29,  2003.  The  draft 
environmental  impact  statement  is 
expected  to  be  released  for  public 
comment  in  March  2004  and  the  final 
environmental  impact  statement  is 
expected  to  be  completed  in  July  2004. 


ADDRESSES:  Send  written  comments  to 
Bruce  Bernhardt,  Forest  Supervisor.  Nez 
Perce  National  Forest,  Rt  2  Box  475, 
Grangeville,  Idaho  83530. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Jahn,  Project  Coordinator,  Nez  Perce 
National  Forest,  Rt  2  Box  475, 
Grangeville,  Idaho  83530,  or  phone 
(208) 983-1950. 

Puipose  and  Need  for  Action 

The  purpose  and  need  for  the  project 
is  to  reduce  existing  and  potential  forest 
fuels,  create  stand  or  site  conditions  that 
will  contribute  to  the  maintenance  and 
establishment  of  long-lived  fire  tolerant 
tree  species,  such  as  Ponderosa  pine  and 
western  larch,  and  contribute  to  the 
economic  and  social  well  being  of  the 
people  within  the  surrounding  area. 

Proposed  Action 

The  USDA,  Forest  Service,  Nez  Perce 
National  Forest,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  dociunent  the  analysis  and  disclose 
the  enviromnental  impacts  of  the 
proposed  action  to  reduce  existing  and 
potential  forest  fuel  hazards,  which 
have  been  exacerbated  by  a  moimtain 
pine  beetle  epidemic  in  lodgepole  pine 
forests  in  the  American  and  Crooked 
River  watersheds  near  Elk  City,  Idaho. 
The  proposed  action  is  to  harvest  or 
otherwise  treat  forest  stands  by 
salvaging  dead,  dying,  or  down  trees 
and  removing  trees  that  are  at  risk  from 
mountain  pine  beetle  attack.  Lodgepole 
pine  is  the  primary  at-risk  tree  species 
in  the  project  area.  Incidental  harvest  of 
trees  that  are  dead  and  dying  from  odier 
associated  insects  and  disease  would 
also  be  conducted  in  the  project  area. 
This  proposal  would  not  treat  of  directly 
modify  forested  stands  that  currently 
meet  the  definition  of  "old  growth" 
under  the  Old-Grov/th  Forrest  Types  of 
the  Northern  Region-USDA  Forest 
Service,  R-1  SES  4/92. 

Proposed  activities  include  vegetation 
and  transportation  system  treatment 
actions  on  approximately  900  acres  in 
the  American  River  watershed  and 
2,100  acres  in  the  Crooked  River 
watershed.  Approximately  1,900  acres 
would  be  harvested  using  regeneration 
treatments  that  would  reserve  groups 
and  single  trees  within  harvest  units 
and  approximately  1,100  acres  would  be 
harvested  using  seed  tree,  shelterwood, 
and  commercial  thiiuiing  silvicultural 
treatments.  Activity  fuels  generated 
from  harvest  on  approximately  3,000 
acres  would  be  treated  using  a 
combination  of  machine  piling  and 
broadcast  burning. 

An  estimated  15  miles  of  temporary 
road  would  be  constructed  as  part  of  the 
proposed  action;  these  temporary  roads 
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would  be  decommissioned  after  use 
associated  slash  treatment  or  brush 
disposal  and  reforestation  activities. 
This  proposal  includes  reconstruction 
or  improvement  of  24  miles  of  existing 
roads  to  provide  access  to  proposed 
harvest  units  while  improving  drainage, 
improving  fish  passage,  or  reducing  the 
potential  for  sedimentation.  Up  to  30 
miles  of  existing  Forest  roads,  which 
have  been  identified  through  roads 
analysis  as  being  no  longer  needed  for 
administrative  purposes,  would  be 
decommissioned  as  part  of  the  proposed 
action. 

The  project  does  not  propose  to 
mechanically  treat  vegetation  or 
construct  roads  in  existing  inventoried 
roadless  areas.  There  is  no  proposed 
construction  of  new  permanent  roads  in 
the  proposed  action. 

Responsible  Official 

Bruce  Bernhardt,  Nez  Perce  National 
Forest  Supervisor,  Nez  Perce  National 
Forest  Headquarters,  Rt  2  Box  475 
Grangeville,  Idaho  83530. 

Nature  of  Decision  To  Be  Made 

The  nature  of  the  decision  in  attaining 
the  purpose  and  need  is  to  determine 
the  type  and  level  of  silvicultural 
treatments,  and  transportation  projects 
needed  within^the  scope  of  the  Nez 
Perce  National  Forest  Plan,  1987,  and  to 
determine  a  coiu-se  of  action  to 
implement  these  actions. 

Scoping  Process 

This  Notice  of  Intent  provides  a 
description  of  the  proposed  action  for 
public  review  and  comment.  The  Forest 
Service  is  coordinating  eflForts  with  the 
USDI  Bureau  of  Land  Management,  the 
Nez  Perce  Tribe,  Idaho  Department  of 
Fish  and  Game,  Idaho  Department  of 
Environmental  Quality,  National  Marine 
Fisheries  Service,  USDI  Fish  and 
Wildlife  Service,  U.S.  Environmental 
Protection  Agency,  and  other  agencies 
and  groups.  To  generate  meaningful 
dialogue  with  the  public,  Nez  Perce 
National  Forest  staff  will  issue  local 
press  releases  and  other  opportunities 
for  the  interested  public  to  m^et  or 
discuss  the  project  as  it  develops. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  that  guides 
development  of  the  environmental 
impact  statement. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
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environmen  al  impact  statement  will  be 
45  days  fron  the  date  the 
Environmental  Protection  Agency 
publishes  tl^  notice  of  availability  in 
the  Federal  Register.  The  Forest  Service 
believes,  at  tfcis  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  com-  rulings  related  to  public 
participatioi  in  the  environmental 
review  proc«  ss.  First,  reviewers  of  draft 
environmeni  al  impact  statements  must 
structure  the  ir  participation  in  the 
environmeni  al  review  of  the  proposal  so 
that  it  is  mei  ningful  and  alerts  ai> 
agency  to  thi  >  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  b<  raised  at  the  draft 
environmeni  al  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  <  f  the  final  environmental 
impact  state]  nent  may  be  waived  or 
dismissed  bj  the  courts.  City  ofAngoon 
V.  Hodle,  80i  F.2d  1016,  1022  (9th  Cir. 
1986)  Wiscoi  \sin  Heritages,  Inc.  v. 
Harris,  490  I.  Supp.  1334,  1338  (E.D. 
Wis.  1980).  I  ecause  of  these  court 
rulings,  it  is  /ery  important  that  those 
interested  in  this  proposed  action 
participate  b  r  the  close  of  the  45  day 
conunent  pei  iod  so  that  substantive 
comments  ai  d  objections  are  made 
available  to  t  le  Forest  Service  at  a  time 
when  it  can  i  neaningfully  consider  them 
and  respond  to  them  in  the  final 
environment  d  impact  statement. 

To  assist  t^e  Forest  Service  in 
identifying  ahd  considering  issues  and 
concerns  on  he  proposed  action, 
conunents  oi  the  draft  environmental 
impact  statei  lent  should  be  as  specific 
as  possible.  I  is  also  helpful  if 
comments  re  er  to  specific  pages  or 
chapters  of  tie  draft  statement. 
Comments  may  also  address  the 
adequacy  of  (he  draft  environmental 
impact  statei  lent  or  the  merits  of  the 
alternatives  :  ormulated  and  discussed  in 
the  statemen  .  Reviewers  may  wish  to 
refer  to  the  C  Qimcil  on  Environmental 
Q  lality  Regu  lations  for  implementing 
the  procedur  il  provisions  of  the 
National  En\  ironmental  Policy  Act  at  40 
CFR  1503.3  i  i  addressing  these  points. 


(Authority:  4ip 
Forest  Serviqe 
Section  21) 

Dated:  Sept^ber  12,  2003 
Bruce  E.  Bern  lardt 

Nez  Perce  Fort  st 
(PR  Doc.  03-2'  266 
BiLUNG  CODE  34  10-11-M. 


CFR  1501.7  and  1508.22; 
Handbook  1909.15, 


Supervisor. 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Chains  and  Salmon-Cobalt  Ranger 
Districts,  Salmon-Chailis  National 
Forest;  Idaho;  Morgan  Creek  and  Eddy 
Creek  Grazing  Alk>tnients 
Environmental  Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Challis  and  Salmon- 
Cobalt  Ranger  Districts  propose  to 
update  the  livestock  grazing  plans  for 
the  Morgan  Creek  and  Eddy  Creek  Cattle 
and  Horse  grazing  allotments.  The 
allotments  are  located  4  to  28  miles 
north  to  northwest  of  Challis,  Idaho. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  27,  2003.  The  draft 
environmental  impact  statement  is 
expected  February  2005  and  the  final 
environmental  impact  statement  is 
expected  June  2005. 
ADDRESSES:  Send  written  comments  to 
Ken  Rodgers,  Environmental 
Coordinator,  Challis  Ranger  District,  H/ 
C  63,  Box  1669,  Challis,  Idaho  83226. 

A  public  meeting  will  be  conducted  at 
the  Challis  Ranger  District  Office,  Hwy 
93  North,  Challis,  Idaho  on  October  8, 
2003,  starting  at  6  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Rodgers,  Environmental  Coordinator, 
Challis  Ranger  District,  H/C  63,  Box 
1669,  Challis,  Idaho  83226,  or  e-mail 
krodgers@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION: 
Purpose  and  Need  for  Action 

This  proposal,  in  part,  is  to  comply 
with  Public  Law  104-19,  section  504(a): 
establish  and  adhere  to  a  schedule  for 
the  completion  of  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.)  analysis 
and  decision  on  all  grazing  allotments 
within  the  National  Forest  System  unit 
for  which  NEPA  is  needed  (Pub.  L.  104- 
19,  General  Provision  1995).  Upon 
completion  of  the  NEPA  analysis  and 
decisions  for  the  allotments,  the  terms 
and  conditions  of  existing  grazing 
permits  will  be  modified,  as  necessary, 
to  conform  to  such  NEPA  analysis.  In 
addition,  the  purpose  of  the  proposed 
action  is  to  improve  range  condition  and 
trend  and  achieve  desired  conditions 
within  the  project  area  through  livestock 
grazing. 

Proposed  Action 

The  proposed  action  is  to  authorize 
continued  livestock  grazing,  provide 
analysis  and  data  to  update  allotment 
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management  plattsdAMPs),  and  allow 
permitted  livestock  grazing  that  meets 
or  moves  existing  resource  conditions 
toward  desired  conditions  on  national 
forest  grazing  allotments  while 
complying  with  applicable  statutes. 
Adaptive  management,  which  allows 
flexibility  during  the  implementation  of 
the  grazing  strategy,  would  allow 
managers  to  make  adjustments  and 
corrections  to  management  based  on 
monitoring. 

Possible  Alternatives 

No  Grazing  and  No  Action 
alternatives  will  be  analyzed  to  the 
proposed  action  during  the  NEPA 
process.  The  No  Grazing  alternative 
would  eliminate  domestic  livestock 
grazing  on  allotments.  The  No  Action 
alternative  would  allow  continued 
livestock  grazing  as  it  is  currently  being 
managed.  Other  alternatives,  arising 
from  issues  identified  through  scoping, 
could  be  analyzed  as  well. 

Responsible  Official 

Forest  Supervisor,  Salmon-Cheillis 
National  Forest,  50  Hwy  93  South, 
Salmon,  ID  83467. 

Nature  of  Decision  To  Be  Made 

The  Forest  Supervisor  will  decide 
whether  to  authorize  continued 
livestbck  grazing  on  the  allotments' 
suitable  rangelands  in  accordance  with 
the  standards  in  the  proposed  action  or 
as  modified  by  additional  mitigation 
measures  and  monitoring  requirements. 

Scoping  Process 

This  analysis  is  for  two  grazing 
allotments.  The  decision  will  have 
limited  environmental  effects  outside 
the  allotment  boundaries,  and  the 
economic  impacts  are  localized. 
Scoping  will  include: 

•  Review  scoping  comments  from 
previous  efforts 

•  Publish  notice  in  the  Challis 
Messenger  and  Seilmon  Recorder- 
Herald,  the  newspapers  of  record, 
announcing  the  public  meeting  and 
requesting  comments 

•  Mail  scoping  letters  to  interested 
public  and  grazing  permittees 
describing  the  proposed  action  and 
preliminary  issues 

•  Conduct  public  meeting  in  Challis, 
Idaho  on  October  8,  2003 

•  Notify  consulting  agencies  and 
request  comments 

•  Publish  in  the  Quarterly  Schedule 
of  Proposed  Actions  (SOPA)  notice  and 
mail  to  interested  individuals  and 
groups,  and  put  on  the  Forest's  internet 
site 

•  Contact  and  consult  with  the 
Shoshone-Bannock  Tribes 


A  public  meeting  is  scheduled  for 
October  8,  2003,  at  6  p.m.  at  the  Challis 
Ranger  District  Office,  Hwy  93  North, 
Challis,  Idaho. 

Preliminary  Issues 

Concerns  identified  internally  and 
frt)m  previous  scoping  include: 

•  Riparian  and  aquatic  habitat; 
fisheries 

•  Terrestrial  plants  and  animals 

•  Management  Indicator  Species; 
Threatened,  Endangered  and  Sensitive 

.  Species 

•  Soil  productivity  and  water  quality 

•  Effects  to  other  Forest  users 

•  Economics 

•  Effects  on  vegetation  structure  and 
composition 

•  Tribal  Treaty  Rights 

•  Heritage  Resources 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  Substantive 
conunents  and  objections  to  the 
proposed  action  will  be  considered 
during  this  analysis. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  thij 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  publicjjarticipation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structiu'e  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  comt  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 


when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft;  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  RegiUations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  section  21. 

Dated:  September  17,  2003. 
Richard  E.  Hafenfield, 

Acting  Forest  Supen'isor. 

(PR  Doc.  03-24293  Filed  9-24-03;  8:45  am) 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Modac  County  RAC  Meetings 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  Modoc  Coimty  RAC 
meetings. 

SUMMARY:  Piu-suant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  imder  the  Secure 
Riu^l  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393),  the  Modoc  National  Forest's 
Modoc  County  Resource  Advisory 
Committee  will  meet  Monday  October  6. 
2003,  from  6  to  8  p.m.  in  Altiu-as, 
California.  The  meetings  are  open  to  the 
public. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  for  the  meeting  include  approval 
of  the  August  11  minutes,  review  of 
Modoc  County  Board  of  Supervisor's 
approval  of  projects  for  2003  RAC 
funds,  and  reprioritization  of  projects  if 
needed.  The  meeting  will  be  held  at 
Modoc  National  Forest  Office, 
Conference  Room,  800  West  12th  St.. 
Alturas,  California  on  Monday,  October 
6,  2003  from  6  to  8  p.m.  Time  will  be 
set  aside  for  public  comments  at  the 
beginning  of  the  meeting. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Forest  Supervisor  Stan  Sylva,  at 
(530)  233-8700;  or  Public  Affairs  Officer 
Nancy  Gardner  at  (530)  233-8713. 

Stanley  G.  Sylva, 

Forest  Supervisor. 

[FR  Doc.  03-24267  Filed  9-24-03;  8:45  am] 

BUiJNG  CODE  3410-11-P 


DEPARTMEtfT  OF  COMMERCE 

intematkNial  Trade  Administration 

Postponement  of  Preliminary 
Determinations  of  Antidumping  Duty 
investigations:  Certain  Coior 
Television  Receivers  From  Malaysia 
(A-557-812)  and  ttie  People's  Republic 
Of  China  (A'«70-884) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  postponing  the  preliminary 
determinations  in  the  antidumping  duty 
investigations  of  certain  color  television 
receivers  from  Malaysia  and  the 
People's  Republic  of  China  from 
October  9,  2003,  until  no  later  than 
November  21,  2003.  These 
postponements  are  made  piusuant  to 
section  733(c)(1)(B)  of  the  Tariff  Act  of 
1930,  as  amended. 
EFFECTIVE  DATE:  September  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Strollo  (Malaysia)  or  Irina  Itkin 
(People's  Repubhc  of  China)  at  (202) 
482-0629  or  (202) 482-0656, 
respectively,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Postponement  of  Due  Date  for 
Preliminary  Determination 

On  May  29,  2003,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  certain  color 
television  receivers  from  Malaysia  and 
the  People's  Republic  of  China  (PRC). 
See  Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Color 
Television  Receivers  From  Malaysia  and 
the  People's  Republic  of  China,  68  FR 
32013  (May  29,  2003).  The  notice  of 
initiation  stated  that  we  would  issue  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  initiation. 
See  Id.  Currently,  the  preliminary 
determinations  in  this  investigation  are 
due  on  October  9,  2003. 

Piu^uant  to  section  733(c)(1)(B)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act  ("the 
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Act"),  the  D  jpartment  can  extend  the 
period  for  «  aching  a  preliminary 
determinatii  m  until  no  later  than  the 
190th  day  alter  the  date  on  which  the 
administrating  authority  initiates  an 
investigatioi  if: 

(B)  The  a ' 
concludes 
cooperating 

(i)  The  ca 
complicate 


linistrating  authority 
iat  the  parties  concerned  are 
id  determines  that 
is  extraordinarily 
by  reason  of 

(I)  The  nu  nber  cuid  complexity  of  the 
transactions  to  be  investigated  or 
adjustments  to  be  considered, 

(II)  The  nc  velty  of  the  issues 
presented,  o- 

(III)  The  n  jmber  of  firms  whose 
activities  miist  be  investigated,  and 

(ii)  Additi  jnal  time  is  necessary  to 
make  the  pn  liminary  determination. 

We  find  tl  at  all  concerned  parties  are 
cooperating  n  both  cases,  and  we  find 
that  these  ca  ses  are  extraordinarily 
complicated  because  of  the  novelty  of 
the  issues  piesented.  Specifically,  in  the 
Malaysia  in\  estigation,  the  Department 
requires  add  itional  time  to  examine  all 
relevant  fact ;  pertaining  to  the 
procuremen  of  material  inputs  from 
suppliers  lo(  ated  in  non-market 
economy  coi  intries  for  its  build-up  of 
constructed  /alue.  In  the  PRC 
investigatioi ,  the  Department  requires 
additional  ti  ne  to  examine  all  relevant 
facts  in  orde  •  to  properly  value  factors 
of  productio  i  using  surrogate  values. 
Pursuant  to  i  ection  733(c)(1)(B)  of  the 
Act,  we  hav«  determined  that  these 
cases  are  ext  :aordinarily  complicated 
and  that  adcltional  time  is  necessary  to 
make  our  pr(  iliminary  determinations. 
Therefore,  w  b  are  postponing  the 
preliminary  Determinations  luitil  no 
later  than  Ndvember  21,  2003. 

This  notio  i  is  issued  and  published 
piu-suant  to  !  ection  733(c)(2)  of  the  Act 
and  19  CFR:  151.205(f). 

Dated:  September  17,  2003. 
James  J.  Jochi  m, 

Assistant  Sect  Haryfor  Import 
Administratio  ?. 

(PR  Doc.  03-2  »300  Filed  9-24-03;  8:45  am) 
BILUNG  CODE  3j  10-OS-P 


DEPARTMEfiT  OF  COMMERCE 
rnternational  Trade  Administration 

Export  Tradi  Certificate  of  Review 

I 
ACTION:  Notite  of  application. 


Tie 


Al  airs 


SUMMARY: 

Company 
Internationa 
Department 
an  applicatidn 
Certificate  o 


Office  of  Export  Trading 
("OETCA"), 
Trade  Administration, 
)f  Coinmerce,  has  received 

for  an  Export  Trade 
Review.  This  notice 


sununarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll  free  nimiber)  or  E-mail  at 
oetca@ita .  doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register,  identifying  the 
applicant  and  sununarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
DC  20230,  or  transmit  by  E-mail  at 
oetca@ita.doc.gov.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
biformation  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  03-00006."  A  summary  of  the 
application  follows. 
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Summary  of  the  Application 

Applicant:  Western  Fruit  Exporters, 
L.L.C.  ("WFE"),  105  South  18th  Street, 
Suite  #  205,  Yakima,  Washington  98901, 
Contact:  Donald  K.  Franklin,  Attorney, 
Telephone:  (206)  777-7421. 

Application  No.:  03-00006. 

Date  Deemed  Submitted:  September 
8,  2003. 

WFE  is  a  Limited  Liability  Company 
formed  imder  the  laws  of  the  State  of 
Washington.  Members  (in  addition  to 
applicant):  Eola  Cherry  Company,  Inc., 
Gervais,  OR;  Diana  Fruit  Co.,  Inc.,  Santa 
Clara,  CA;  Johnson  Foods  Co.,  Inc., 
Sunnyside,  WA;  and  Oregon  Cherry 
Growers,  Inc.,  Salem,  OR. 

WFE  seeks  a  Certificate  to  cover  the 
following  specific  Export  Trade,  Export 
Markets,  and  Export  Trade  Activities 
and  Methods  of  Operations. 

I.  Export  Trade 

1 .  Products 

Brine  sweet  cherries  in  any  stage  of 
processing  and  finished  maraschino 
cherry  products  in  any  stage  of 
packaging. 

2.  Services 

Inspection,  quality  control,  marketing 
and  promotional  services. 

3.  Technology  Rights 

Proprietary  rights  to  all  technology 
associated  with  Products  or  Services, 
including,  but  not  limited  to:  Patents, 
trademarks,  service  marks,  trade  names, 
copyrights,  neighboring  (related)  rights, 
trade  secrets,  know-how,  and  sui 
generic  forms  of  protection  for  databases 
and  computer  programs. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

All  export  trade-related  facilitation 
services,  including,  but  not  limited  to: 
Consulting  and    ade  strategy;  sales  and 
marketing;  export  brokerage;  foreign 
marketing  research;  foreign  market 
development;  overseas  advertising  and 
promotion;  product  research  and  design, 
based  on  foreign  buyer  and  consumer 
preferences;  communication  and 
processing  of  export  orders;  inspection 
and  quality  control;  transportation; 
freight  forwarding  and  trade 
docimientation;  insurance;  billing  of 
foreign  buyers;  collection  (letters  of 
credit  and  other  financial  instnmients); 
provision  of  overseas  sales  and 
distribution  facilities  and  overseas  sales 
staff,  legal,  accounting  and  tax 
assistance;  management  information 
systems  development  and  application; 
assistance  and  administration  related  to 
participation  in  government  export 
assistance  programs. 


n.  Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

m.  Export  Trade  Activities  and 
Methods  of  Operation 

In  connection  with  the  promotion  and 
sale  of  Members'  Products,  Services, 
and/or  Technology  Rights  into  the 
Export  Markets,  WFE  and/or  one  or 
more  of  Members  may: 

1.  Design  and  execute  foreign 
marketing  strategies  for  Export  Markets; 

2.  Prepare  joint  bids,  establish  export 
prices  for  Members'  Products  and 
Services,  and  establish  terms  of  sale  in 
Export  Markets  in  connection  with 
potential  or  actual  bona  fide 
opportunities; 

3.  Grant  sales  and  distribution  rights 
for  the  Products,  whether  or  not 
exclusive,  into  designated  Export 
Markets  to  foreign  agents  or  importers 
("exclusive"  meaning  that  WFE  and 
Member  may  agree  not  to  sell  the 
Products  into  the  designated  Export 
Markets  through  any  other  foreign 
distributor,  and  that  the  foreign 
distributor  may  agree  to  represent  only 
WFE  and/or  Member  in  the  Export 
Markets  and  none  of  its  competitors); 

4.  Design,  develop  and  market  generic 
corporate  labels  for  use  in  Export 
Markets; 

5.  Engage  in  joint  promotional 
activities  directly  targeted  at  developing 
Export  Markets,  such  as:  arranging  trade 
shows  and  marketing  trips;  providing 
advertising  services;  providing 
brochures  and  industry  newsletters; 
providing  product,  service,  and  industry 
information;  conducting  international 
market  and  product  research;  and 
procuring,  international  marketing, 
advertising,  and  promotional  services; 

6.  Share  the  cost  of  joint  promotional 
activities  among  the  Members; 

7.  Conduct  product  and  packaging 
research  and  development  exclusively 
for  export  in  order  to  meet  foreign 
regulatory  requirements,  foreign  buyer 
specifications,  and  foreign  consumer 
preferences; 

8.  Negotiate  and  enter  into  agreements 
with  governments  and  other  foreign 
persons  regarding  non-tariff  trade 
barriers  in  Export  Markets  such  as 
packaging  requirements,  and  providing 
specialized  packing  operations  and 
other  quality  control  procedures  to  be 
followed  by  WFE  and  Member  in  the 


export  of  Products  into  the  Export 
Markets; 

9.  Assist  each  other  in  maintaining 
the  quality  standards  necessary  to  be 
successful  in  Export  Markets; 

10.  Provide  Export  Trade  Facilitation 
Services  with  respect  to  Products, 
Services  and  Technology  (including 
such  items  as  commodity  fumigatioli, 
refrigeration  and  storage  techniques, 
and  other  quality  control  procedures  to 
be  followed  in  the  export  of  Products  in 
the  Export  Markets); 

11.  Advise  and  cooperate  with 
agencies  of  the  United  States 
Government  in  establishing  procedures 
regulating  the  export  of  the  Members' 
Products,  Services  and/or  Technology 
Rights  in  the  Export  Markets: 

12.  Negotiate  and  enter  into  purchase 
agreements  with  buyers  in  Export 
Markets  regarding  export  prices, 
quantities,  type  and  quality  of  Products, 
time  periods,  and  the  terms  and 
conditions  of  sale; 

13.  Broker  or  take  title  to  Products 
intended  for  Export  Markets; 

14.  Pmt;hase  Products  from  non- 
Member  to  fulfill  specific  sales 
obligations,  provided  that  WFE  and/or 
Member  shall  make  such  purchases  only 
on  a  transaction-by-transaction  basis 
and  when  the  Members  are  unable  to 
supply,  in  a  timely  maimer,  the 
requisite  Products  at  a  price  competitive 
under  the  circumstances; 

15.  Solicit  non-Member  producers  to 
become  Members; 

16.  Communicate  and  process  export 
orders; 

17.  Procure,  negotiate,  contract,  and 
administer  transportation  services  for 
Products  in  the  course  of  export, 
including  overseas  freight 
transportation,  inland  freight 
transportation  from  the  packing  house 
to  the  U.S.  port  of  embarkment,  leasing 
of  transportation  equipment  and 
facilities,  storing  and  warehousing, 
stevedoring,  wharfage  and  handling, 
insurance,  and  fi^ight  forwarder 
services; 

18.  Arrange  for  trade  documentation 
and  services,  customs  clearance, 
financial  instruments,  and  foreign 
exchange; 

19.  Arrange  financing  through  private 
financial  entities,  government  financial 
assistance  programs  and  other 
arrangements; 

20.  Negotiate  freight  rate  contracts 
with  individual  carriers  and  carrier    '' 
conferences,  either  directly  or  indirectly 
through  shippers  associations  and/or 
freight  forwarders; 

21.  Bill  and  collect  monies  from 
foreign  buyers;  and  arrange  for  or 
provide  accotuiting,  tax,  legal  and 
consulting  services  in  relation  to  Export 
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Trade  Activities  and  Methods  of 
Operation; 

22.  Enter  into  exclusive  agreements 
with  non-Members  to  provide  Export 
Trade  Services  and  Export  Trade 
FaciUtation  Services; 

23.  Open  and  operate  overseas  sales 
and  distribution  offices  and  companies 
to  facihtate  the  sales  and  distribution  of 
Products  in  the  Export  markets; 

24.  Apply  for  and  utilize  applicable 
export  assistance  and  incentive 
programs  available  within  governmental 
sectors; 

25.  Negotiate  and  enter  into 
agreeinents  with  governments  and  other 
foreign  persons  to  develop  counter-trade 
arrangements,  provided  that  this 
Certificate  does  not  protect  any  conduct 
related  to  the  sale  of  goods  in  the  United 
States  that  are  imported  as  part  of  any 
counter-trade  transactions; 

26.  Refuse  to  deal  with  or  provide 
quotations  to  other  Export 
Intermediaries  for  sales  of  Members' 
Products  into  Export  Markets; 

27.  Require  common  marking  and 
identification  of  Members*  Products 
sold  in  Export  Markets;  and 

28.  Exchange  information  as 
necessary  to  carry  out  Export  Trade 
Activities  and  Methods  of  Operation 
including: 

(a)  Information  about  sales,  marketing 
efforts,  and  sales  strategies  in  Export 
Markets,  including  pricing;  projected 
demand  in  Export  Markets  for  Products; 
customary  terms  of  sale';  and  foreign 
buyer  and  consumer  product 
specifications; 

(b)  Information  about  the  price, 
quality,  quantity,  soiuce  and  delivery 
dates  of  Products  available  from  WFE 
and  its  Members  for  export; 

(c)  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  WFE  and/or  Members; 

(d)  Information  about  joint  bidding 
opportimities; 

fe)  Information  about  methods  by 
which  export  sales  are  to  be  allocated 
among  WFE  and/or  Members; 

(f)  Information  about  expenses 
specific  to  exporting  to  and  within 
Export  Markets,  including 
transportation,  transshipments,  inter- 
modal  shipments,  insurance,  inland 
freight  to  port,  port  storage, 
commissions,  export  sales,  ~ 
dociunentation,  financing  and  customs 
duties  or  taxes; 

(a)  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
federal  marketing  order  programs  that 
may  affect  sales  to  Export  Markets; 

(h)  Information  about  WFE's  or 
Members'  export  operations,  including 
sales  and  distribution  networks 


established  by 
Export  Mar  Lets 
by  Member  i 
informatioE 

(i)  Inform  ation 
debts  by  W  T 
in  Export  Markets 


Dated:  Sep  ember 
Vanessa  M. 

Acting  Direcibr, 
Company  Afj  i. 
(FR  Doc.  03-1 


BILLING  CODE  i  S10-DR-P 


WFE  or  Members  in 
,  and  prior  export  sales 
including  export  price 
and 

about  claims  or  bad 
's  or  Members'  customers 


22,  2003. 
j^achman, 

Office  of  Export  Trading 


iirs. 
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DEPARTMENT  OF  COMMERCE 

National  Odeanic  and  Atmospheric 
Administralion 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performanc  e  Review  Board 


len: 


AGENCY: 

Atmosph 
Department 
ACTION 
Performano  ( 


National  Oceanic  and 

Administration  (NOAA), 
of  Commerce. 
Notice  of  membership  of  NOAA 
Review  Board. 


SUMMARY:  h  accordance  with  5  U.S.C. 
4314(c)(4),  NOAA  announces  the 
appointmen  t  of  twenty-three  members 
to  serve  on  i  he  NOAA  Performance 
Review  Boa  d  (PRB).  The  NOAA  PRB  is 
responsible  for  reviewing  performance 
appraisals  a  id  ratings  of  Senior 
Executive  S  ;rvice  (SES)  members  and 
making  wril  ten  recommendations  to  the 
appointing  i  luthority  on  SES  retention 
and  compel  sation  matters,  including 
performanci  (-based  pay  adjustments, 
awarding  of  bonuses  and  reviewing 
recommend  itions  for  potential 
Presidential  Rank  Award  nominees,  and 
SES  recertif  cation.  The  appointment  of 
members  to  the  NOAA  PRB  will  be  for 
a  period  of  i  4  months. 
EFFECTIVE  Di  JE:  The  effective  date  of 
service  of  th  b  twenty-three  appointees  to 
the  NOAA  F  erformance  Review  Board  is 
September :  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colette  Magvvood,  Acting  Executive 
Resources  Program  Manager,  Human 
Resources  Management  Office,  Office  of 
Finance  and  Administration,  NOAA, 
1305  East- West  Highway.  Silver  Spring, 
Maryland  2i910,  (301)  713-0530  (ext. 
204). 

SUPPLEMENT  kRY  INFORMATION:  The 

names  and  j  osition  titles  of  the 
members  of  the  NOAA  PRB  are  set  forth 
below  (all  aj  e  NOAA  officials,  except 
Tjrra  Smith.  Director,  Human  Resources, 
Bureau  of  tt  e  Census,  Department  of 
Commerce;  :}erald  R.  Lucas,  Director  for 
Strategic  Re  lources  Initiatives,  Office  of 


Human  Resources  Management, 
Department  of  Commerce;  and,  Timothy 
J.  Hauser,  Deputy  Under  Secretary  for 
International  Trade,  International  Trade 
Administration.  Department  of 
Conmierce): 

Helen  M.  Hiircombe,  Director, 

Acquisition  &  Grants  Office,  NOAA 

Finance  and  Administration. 
Louisa  Koch,  Acting  Assistant 

Administrator  and  Deputy  Assistant 

'Administrator,  Office  of  Oceanic  and 

Atmospheric  Research. 
Jamison  Hawkins,  Deputy  Assistant 

Administrator  for  Ocean  and  Coastal 

Zone  Management,  National  Ocean 

Service. 
Lee  Dantzler,  Director,  National 

Oceanographic  Data  Center,  National 

Environmental  Satellite.  Data  and 

Information  Service. 
John  E.  Oliver,  Jr.,  Deputy  Assistant 

Administrator,  National  Marine 

Fisheries  Service. 
John  E.  Jones,  Jr.,  Acting  Assistant 

Administrator  and  Deputy  Assistant 

Administrator  for  Weather  Services. 
William  J.  Brennan,  Deputy  Assistant 

Secretary  for  International  Affairs. 
Tjo-a  Smith.  Director,  Human  Resources, 

Bureau  of  the  Census. 
David  Kennedy,  Director.  Office  of 

Response  and  Restoration,  National 

Ocean  Service. 
Alan  Neushatz,  Associate  Assistant 

Administration  for  Management  and 

Chief  Financial  Officer/Chief 

Administrative  Officer,  National 

Ocean  Service. 
Ron  Baird.  Director,  National  Sea  Grant 

College  Program,  Office  of  Oceanic 

and  Atmospheric  Research. 
Ants  Leetma,  Director,  Geophysical 

Fluid  Dynamics  Laboratory,  Office  of 

Oceanic  and  Atmospheric  Research. 
Gregory  Mandt,  Director.  Office  of 

Climate.  Water  and  Weather  Services, 

National  Weather  Service. 
Louis  W.  Uccellini,  Director,  National 

Centers  for  Environmental  Prediction, 

National  Weather  Service. 
Rebecca  Lent,  Deputy  Assistant 

Administrator,  National  Marine 

Fisheries  Service. 
Michael  Sissenwine,  Senior  Scientist 

and  Director  of  Research  Programs, 

National  Marine  Fisheries  Service. 
William  Broglie,  Chief  Administrative 

Officer,  NOAA  Finance  and 

Administration. 
Martha  Cuppy,  Director,  Central 

Administrative  Services  Center, 

NOAA  Finance  and  Administration. 
Colleen  Hartman,  Deputy  Assistant 

Administrator,  National 

Environmental  Satellite,  Data  and 

Information  Service. 
Kathleen  Kelly,  Director,  Office  of 

Satellite  Operations,  National 
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Environmental  Satellite,  Data  and 

Information  Service. 
Jordan  P.  St.  John,  Director.  Office  of 

Public  and  Constituent  Affairs,  Office 

of  Public  and  Constituent  Affairs, 

NOAA. 
Gerald  R.  Lucas,  Director  for  Strategic 

Resources  Initiatives,  Office  of  Hiunan 

Resovirces  Management,  Department 

of  Commerce. 
Timothy  J.  Hauser,  Deputy  Under 

Secretary  for  International  Trade, 

Intertiational  Trade  Administration, 

Department  of  Commerce. 

Dated:  September  16,  2003. 

John  J.  Kelly,  Jr., 

Deputy  Undersecretary  of  Commerce  for 
Oceans  and  Atmosphere. 

[FR  Doc.  03-24271  Filed  9-24-03:  8:45  am] 

BILLING  CODE  3S10-12-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0157] 

Federal  Acquisition  Regulation; 
Information  Collection;  Consolidated 
Form  for  Selection  of  Architect- 
Engineer  Contracts  (SF  330) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics,  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (9000-0157). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  consolidated  form  for 
selection  of  architect-engineer  and 
contracts  (SF  330).  The  clearance 
ciurently  expires  on  December  31,  2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  bvuden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  ways  in  which  we  can 
minimize  the  btirden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
November  24,  2003. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street.  NW.,  Room  4035, 
Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  330,  Part  I  is  used  by 
all  Executive  agencies  to  obtain 
information  from  architect-engineer 
firms  interested  in  a  particular  project. 
The  information  on  the  form  is  reviewed 
by  a  selection  panel  composed  of 
professional  people  and  assists  the 
panel  in  selecting  the  most  qualified 
architect-engineer  firm  to  perform  the 
specific  project.  The  form  is  designed  to 
provide  a  uniform  method  for  architect- 
engineer  firms  to  submit  information  on 
experience,  personnel,  capabilities  of 
the  architect-engineer  firm  to  perform 
along  with  information  on  the 
consultants  they  expect  to  collaborate 
with  on  the  specific  project. 

Standard  Form  330,  Part  11  is  used  by 
all  Executive  agencies  to  obtain  general 
uniform  information  about  a  firm's 
experience  in  architect-engineering 
projects.  Architect-engineer  firms  are 
encouraged  to  update  the  form  annually. 
The  information  obtained  on  this  form 
is  used  to  determine  if  a  firm  should  be 
solicited  for  architect-engineer  projects. 

B.  Annual  Reporting  Burden 

Respondents:  5,000. 

Responses  Per  Respondent:  4. 

Total  Responses:  20,000. 

Hours  Per  Response:  29. 

Total  Burden  Hours:  580,000. 

Obtaining  Copies  of  Proposals: 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
1800  F  Street.  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0157, 
Consolidated  Form  for  Selection  of 
Architect-Engineer  Contracts  (SF  330), 
in  all  correspondence. 


Dated:  September  17,  2003. 
Laura  G.  Auletta, 

Director,  Acquisition  Policy  Division. 

(FR  Doc.  03-24222  Filed  9-24-03;  8:45  ain] 

NLUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Department  of  Defense  Historical 
Advisory  Committee;  Meeting 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Department  of 
Defense  Historical  Advisory  Committee. 

Date:  October  30,  2003. 

Time:  9  a.m.  to  4:30  p.m. 

Place:  U.S.  Army  Center  of  Military 
History,  Collins  Hall,  Building  35,  103 
Third  Avenue.  Fort  McNair,  DC  20319- 
5058. 

Proposed  Agenda:  Review  and 
discussion  of  the  status  of  historical 
activities  in  the  United  States  Army. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jeffrey  J.  Clarke,  U.S.  Army  Center  of 
Military  History,  ATTN:  DAMH-ZC, 
103  Third  Avenue,  Fort  McNair,  DC 
20319-5058;  telephone  number  (202) 
685-2709. 

SUPPLEMENTARY  INFORMATKM:  The 

committee  will  review  the  Army's 
historical  activities  for  FY  2003  and 
those  projected  for  FY  2004  based  upon 
reports  and  manuscripts  received 
throughout  the  period.  And  the 
committee  will  formulate 
recommendations  through  the  Chief  of 
MiUtary  History  to  the  Chief  of  Staff, 
Army,  and  the  Secretary  of  the  Army  for 
advancing  the  use  of  history  in  the  U.S. 
Army. 

The  meeting  of  the  advisory 
committee  is  open  to  the  public. 
Because  of  the  restricted  meeting  space, 
however,  attendance  may  be  limited  to 
those  persons  who  have  notified  the 
Advisory  Committee  Management 
Office  in  writing  at  least  five  days  prior 
to  the  meeting  of  their  intention  to 
attend  the  October  30,  2003  meeting. 

Any  members  of  the  public  may  file 
a  written  statement  with  the  committee 
before,  diu-ing,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
committee  chairman  may  allow  public 
presentations  or  oral  statements  at  the 
meeting. 
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Dated:  August  1,  2003. 
Jefifrey  J.  Clarke, 

Chief  Historian. 

[FR  Doc.  03-24254  Filed  9-24-03;  8:45  am] 

BIUING  COOE4710-0e-« 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Denver  Water's 
Moffat  Collection  System  Project; 
Correction 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice;  dates  correction. 

SUMMARY:  The  public  scoping  meetings 
scheduled  for  October  7,  2003  and 
October  9, 2003  published  in  the 
Federal  Register  on  September  17,  2003 
(68  FR  5,4432)  did  not  contain  the  street 
address  for  the  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chandler  Peter,  (307)  772-2300. 

Correction 

In  the  Federal  Register  of  September 
17,  2003,  in  FR  Doc.  03-23733,  on  page 
54432,  in  the  second  colimm,  correct 
items  1  and  3  in  the  DATES  caption  to 
read: 

1.  October  7,  2003,  7  to  9:30  p.m.  at  the 
.  Fairview  High  School  Cafeteria,  1550 
Greenbriar  Boulevard,  Boulder,  CO. 
3.  October  9,  2003,  7  to  9:30  p.m.  at  The 
Inn  at  Silver  Creek  Convention 
Center.  West  Peak  Room,  62927  US 
Highway  40,  Silver  Creek,  CO. 

Luz  D.  Ortiz, 

Army  Federal  Register  Uaison  Officer.. 
[FR  Doc.  03-24252  Filed  9-24-03;  8:45  am] 
BILLING  CODE  3710-62-M 


DEPAFTTMENT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Proposed  Dam  Powertiouse 
Rehabilitations  and  Possible 
Operational  Changes  at  the  Wolf 
Creek,  Center  Hill,  and  Dale  Hollow 
Dams,  Kentucky  and  Tennessee 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Corps  of  Engineers 
(Corps),  Nashville  District,  will  prepare 
a  Draft  Environmental  Impact  Statement 


(DEIS)  relal  ing  to  the  proposed  dam 
powerhous  i  rehabilitations  and  possible 
operational  changes  at  the  Wolf  Creek, 
Center  Hilli  and  Dale  Hollow  Dams  in 
Kentucky  cOid  Tennessee.  This  process 
is  necessary  to  provide  National 
Environmeiital  Policy  Act  (NEPA) 
compliancy  for  proposed  changes  to  the 
features  of  the  project  from  that 
described  i^  previous  NEPA  documents, 
which  incli^de  the  Continued  Operation 
and  Maintoiance  Environmental 
Assessment  for  each  of  the  named 
projects  ani  the  January  1989  Wolf 
Creek  Hydrppower  Draft  Feasibility 
Study  and  1  Invironmental  Assessment. 
The  Corps  i  s  studying  the  possible 
impacts  of  i  nodifying  existing 
equipment.  Due  to  improvements  in 
technology  i  rehabilitating  the 
equipment  would  make  it  possible  to 
produce  significantly  more  power  from 
the  same  an  lount  of  water  discharged. 
Changes  in  equipment  and  operational 
procedures  could  also  cause  higher 
tailwater  he  ights  and  velocities,  but  as 
there  is  a  lii  nited  amount  of  water  they 
would  be  fc  r  shorter  duration.  In 
addition,  al  orations  to  flow  regimes  are 
being  consi  lered  to  provide  minimimi 
flows  when  hydropower  releases  are 
shut  off.  If  i  mprovements  are  successful, 
other  dams  may  eventually  be 
considered  "or  similar  changes. 
DATES:  Writjten  scoping  comments  on 
issues  to  bejconsidered  in  the  DEIS  will 
be  accepted  by  the  Corps  of  Engineers 
until  November  28,  2003. 
ADDRESSES:: Scoping  comments  should 
be  mailed  t*  Wayne  Easterling,  Project 
Planning  Boanch,  Nashville  District 
Corps  of  Enkineers,  P.O.  Box  1070  (PM- 
P),  Nashvilj  s,  TN  7202-1070,  or  may  be 
e-mailed  to 
wayne.s. eat  terling^usace. army. mil. 

FOR  FURTHEI « INFORMATION  CONTACT:  For 

additional  i  iformation  concerning  the 
proposed  a(  tion  and  DEIS,  please 
contact  Wa;  ne  Easterling,  Project 
Planning  Bifench,  (615)  736-7847. 
SUPPLEMENTARY  INFORMATION: 

1.  The  inlient  of  the  DEIS  is  to  provide 
NEPA  comj  liance  for  changes  in  design 
features  anc  operating  procedures  of  the 
Wolf  Creek,  Center  Hill,  and  Dale 
Hollow  Dan  is  in  the  Cumberland  River 
system.  All  three  dams  are  of  a  similar 
age,  and  the  tiwbines  and  related 
equipment  i  ire  well  beyond  their 
projects  life .  and  have  similar  proposed 
rehabilitati(  n  and  operational  changes. 
Operating  a  id  equipment  changes  that 
will  be  studied  could  potentially  affect 
more  than  a  combined  total  60  miles  of 
tailwaters. '  'his  would  primarily  be  a 
result  of  eff^^  )rts  to  raise  dissolved 
oxygen  leve  s  to  at  least  meet  the 
minimum  s  ate  water  quality  standards. 


although  flows  and  elevations  could 
also  be  altered  for  a  significant  distance. 
Furthermore,  if  the  proposed  changes 
prove  desirable,  they  could  set  a 
precedent  for  future  rehabilitations  at 
other  hydropower  facilities.  The  Corps, 
therefore,  proposes  to  evaluate  these 
dams  programmatically. 

2.  Tpe  three  dams  considered  under 
this  Environmental  Impact  Statement, 
Wolf  Creek  Dam,  Center  Hill  Dam,  and 
Dale  Hollow  Dam,  were  authorized  in 
the  1930s  and  constructed  in  the  1940s 
before  there  was  a  significant  concern 
for  environmental  protection.  They  all 
predate  the  NEPA,  the  Clean  Water  Act, 
the  Fish  and  Wildlife  Coordination  Act, 
and  many  other  related  environmental 
laws  and  regulations.  Together  these 
three  Corps  projects  affect  the 
temperatures,  flows,  and  dissolved 
oxygen  (DO)  levels  of  up  to  250  miles 
of  the  Cumberland  River  and  its 
tributaries.  The  Corps  is  studying  the 
possible  impacts  of  modifying  existing 
structures  or  operating  procedures  to 
improve  DO  in  the  tailwaters. 
Alterations  to  flow  regimes  are  being 
considered  to  provide  minimum  flows 
below  the  dams  when  hydropower 
releases  are  shut  off. 

3.  Key  proposed  project  features  to  be 
evaluated  in  the  DEIS  include  the 
following: 

a.  Rehabilitation  of  turbines  including 
Auto  Venting  Turbines  to  improve  DO 
levels  in  the  tailwaters. 

b.  Minimum  releases  to  ensure 
continuous  flows  between  periods  of 
generation. 

c.  The  effects  of  increased  tailwater 
flows  on  tailwater  parks,  downstream 
fishing  areas,  adjacent  low  lying 
farmlands,  erosion  of  riverbanks, 
cultural  archaeological  and  historic 
sites,  and  changes  to  the  hydraulics  and 
hydrology  of  the  rivers. 

d.  Other  alternatives  studied  will 
include:  No  Action;  restoration  to  the 
"original"  1948  condition;  refurbishing 
existing  imits;  oxygenating  water  in  the 
dam  fore  bays  prior  to  release;  and 
spilling  water  through  the  floodgates. 

4.  This  notice  serves  to  solicit  scoping 
comments  from  the  public;  federal,  state 
and  local  agencies  and  officials;  Indian 
Tribes;  and  other  interested  parties  in 
order  to  consider  and  evaluate  the 
impacts  of  this  proposed  activity.  Any 
comments  received  during  the  comment 
period  will  be  considered  in  the  NEPA 
process.  Comments  are  used  to  assess 
impacts  on  fish  and  wildlife, 
endangered  species,  historic  properties, 
water  quality,  water  supply  and 
conservation,  economics,  aesthetics, 
wetlands,  flood  hazards,  floodplain 
values,  land  use,  navigation,  shore 
erosion  and  accretion,  recreation,  energy 
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needs,  safety,  food  and  fiber  production, 
mineral  needs,  considerations  of 
property  ownership,  general 
environmental  effects,  cumulative 
effects,  and  in  general,  the  needs  and 
welfare  of  the  people.  Public  meetings 
may  be  held,  however,  times,  dates,  or 
locations  have  not  been  determined. 

5.  Other  Federal,  State  and  local 
approvals  required  for  the  proposed 
work  include  coordination  with  the  U.S. 
Fish  and  Wildlife  Service,  including  a 
Fish  and  Wildlife  Coordination  Ad 
Report. 

6.  Significant  issues  to  be  analyzed  in 
depth  in  the  DEIS  include  impacts  to 
tailwater  fisheries,  recreation, 
economics,  water  quality,  historic  and 
cultural  resources,  streambank  erosion, 
future  power  demands,  and  cumulative 
impacts.  The  DEIS  should  be  available 
in  September  2004. 

Byron  G.  Joms, 

Lieutenant  Colonel,  Corps  of  Engineers, 
District  Engineer. 

(FR  Doc.  03-24253  Filed  9-24-03^  8:45  am] 

BILUNG  CODE  371(>-<SF-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  24,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 


Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simunary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  22,  2003. ' 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Strengthening 
Historically  Black  Colleges  and 
Universities  Program  and  Historically 
Black  Graduate  Institutions. 

Frequency:  Phase  1  Annually;  Phase  II 
every  5  years. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  117. 
Burden  Hoius:  889. 

Abstract:  The  information  is  required 
of  institutions  of  higher  education 
designated  as  Historically  Black 
Colleges  and  Universities  and  Qualified 
Graduate  Programs,  Title  111,  Part  B  of 
the  Higher  Education  Act  of  1985,  as 
amended.  This  information  will  be  used 
for  the  evaluation  process  to  determine 
whether  activities  are  consistent  with 
the  legislation  and  to  determine  dollar 
share  of  congressional  appropriation. 


Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  niunber  2339.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address  . 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  }oe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-24215  Filed  9-24-03;  8:45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.133G  and  84.133P] 

Office  of  Special  Education  and 
Rehabilitative  Services,  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR); 
Notice  Inviting  Applications  for  New 
A«vards  for  Fiscal  Year  (FY)  2004 

SUMMARY:  We  invite  applications  for 
new  FY  2004  grant  awards  under  the 
Field-hiitiated  (FI)  Projects  (84.133G) 
and  Advanced  Rehabilitation  Research 
Training  (ARRT)  Projects  (84J33P)  of 
NIDRR's  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program. 
We  take  this  action  to  focus  attention  on 
an  area  of  national  need  in  the 
rehabilitation  field. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74.  75,  77,  80,  81,  82,  85, 
86  and  97;  and  34  CFR  part  350. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 
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CFDA  No.  Program 
Name 


National  Institute  on  Disability  and  Re|iabilitation  Research  Application  Notice  for  FY  2004 


84.133G  Field  Initi- 
ated Projects. 

84. 133P  Advanced 
Rehabilitation  Re- 
search Training 
Projects. 


Applications  available 


September  25,  2003 
September  25,  2003 


Deadline  fdr  transmittal 
of  appf  cations 


December  91  2003  .. 

I 

November  34,  2003 


Estimated 
available  funds 


$4,500,000 
$750,000 


Maximum 

award  amount 

(per  year)  * 


$150,000 
$150,000 


Estimated 

number  of 

awards 


30 
3-5 


Project  period 
(months) 


36 

60 


*  We  will  reject  without  consideration  any  application  that  pibposes  a  budget  exceeding  the  stated  maximum  award  amount  in  anv  vear  (See 
34  CFR  75.104(b)).  ^ 

"    t:  The  Department  is  not  bound  by  any  estimates  In  this  lotice. 


SUPPLEMENTARY  INFORMATION: 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/ freedominitiative.html. 

The  FI  and  ARRT  projects  are  in 
concert  with  NIDRR's  Long-Range  Plan 
(Plan).  The  Plan  is  comprehensive  and 
integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
and  development  topics.  The  Plan  cem 
be  accessed  on  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
rschstat/research/pubs/indexJitml. 

Through  the  implementation  of  the 
Plan.  NIDRR  seeks  to:  (1)  Improve  the 
quality  and  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
underserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  underserved 
populations;  (4)  identify  research  gaps; 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  findings. 

The  Secretary  is  interested  in 
hypothesis-driven  research  and 
development  projects.  To  address  this 
interest  it  is  expected  that  applicants 
will  articulate  goals,  objectives,  and 
expected  outcomes  for  the  proposed 
research  and  development  activities.  It 
is  critical  that  proposals  describe 
expected  public  benefits,  especially 
benefits  for  individuals  with 
disabilities,  and  propose  projects  that 
are  optimally  designed  to  demonstrate 
outcomes  that  are  consistent  with  the 
proposed  goals.  Applicants  are 
encouraged  to  include  information 
describing  how  they  will  measure 
outcomes,  including  the  indicators  that 
will  represent  the  end-result,  the 
mechanisms  that  will  be  used  to 
evaluate  outcomes  associated  with 
specific  problems  or  issues,  and  how  the 
proposed  activities  will  support  new 


mterventioi 
including  a 
effectivenes ; 
information 
required  by 
in  the  appli 

Selection  Ciiiteria 


Projects  and 


approaches  and  strategies, 
iiscussion  of  measures  of 

Submission  of  this 
is  voluntary  except  where 
the  selection  criteria  listed 
(  ation  package. 


The  selection  criteria  for  the  FI 


the  ARRT  Projects  will  be 


provided  in  the  application  package. 

Field-Initiated  Projects  (CFDA  Number 
84.133G) 

Purpose  o  '^ Program:  FI  Projects  must 
further  one  ( ir  both  of  the  following 
purposes:  (a  Develop  methods, 
procedures,  ind  rehabilitation 
technology  1  [lat  maximize  the  full 
inclusion  an  d  integration  into  society, 
employmen  ,  independent  living,  family 
support,  anc  economic  and  social  self- 
sufficiency  ( if  individuals  with 
disabilities,  3specially  individuals  with 
the  most  severe  disabilities;  or  (b) 
improve  the  effectiveness  of  services 
authorized  i  nder  the  Rehabilitation  Act 
of  1973  (Act  ,  as  amended.  FI  projects 
carry  out  eit  ler  research  activities  or 
developmen  [  activities. 

In  carryin  ;  out  a  research  activity,  a 
grantee  mus  identify  one  or  more 
hypotheses  ;  ind,  based  on  the 
hypotheses  dentified,  perform  an 
intensive,  s)  stematic  study  directed 
toward  new  scientific  knowledge  or 
better  under  standing  of  the  subject, 
problem  stui  iied,  or  body  of  knowledge. 

In  carryin  ;  out  a  development 
activity,  a  gi  intee  must  use  knowledge 
and  underst^ding  gained  from  research 
to  create  materials,  devices,  systems,  or 
methods  be4eficial  to  the  target 
population,  including  design  and 
development  of  prototypes  and 
processes.  TJjrget  population  means  the 
group  of  individuals,  organizations,  or 
other  entities  expected  to  be  affected  by 
the  project.   Aoie  than  one  group  may  be 
involved  sin  ce  a  project  may  affect  those 
who  receive  services,  provide  services, 
or  administe  r  services. 


There  are  two  different  sets  of 
selection  crit^a  for  FI  projects:  One  set 
to  evaluate  applications  proposing  to 
carry  out  research  activities,  and  a 
second  set  to  evaluate  applications 
proposing  to  carry  out  development 
activities.  The  set  of  FI  selection  criteria 
that  will  be  used  to  evaluate  an 
application  will  be  based  on  the 
applicant's  designation  of  the  type  of 
activity  that  the  application  proposes  to 
cany  out. 

The  applicant  should:  (a)  Clearly 
identify  on  the  cover  page  of  the 
application,  block  4,  whether  the 
proposal  is  for  a  research  or  a 
development  project;  (b)  identify  if  the 
application  is  a  resubmittal  from  a 
previous  competition  conducted  within 
the  past  two  years,  by  writing  the  word 
resubmittal  on  the  cover  page  of  the 
application  in  block  13  along  with  the 
descriptive  title;  (c)  if  the  application  is 
a  resubmittal  from  a  previous 
competition  conducted  within  the  past 
two  years,  write  the  word  resubmittal 
and  the  assigned  application  number 
(i.e.,  H133C;02,  H133G03)  in  the  right 
hand  corner  at  the  bottom  of  the  page  on 
the  abstract,  the  introduction,  and  cover 
letter;  and  (d)  if  applicable,  indicate 
qualification  as  a  minority  entity  or 
Indian  tribe  in  the  abstract  and  cover 
letter. 

The  term  minority  entity  means  an 
entity  that  is  a  historically  Black  college 
or  university,  a  Hispanic-serving 
institution  of  higher  education,  an 
American  Indian  tribal  college  or 
university,  or  another  institution  of 
higher  education  whose  minority 
student  enrollment  is  at  least  50 
percent.  Information  on  qualifying 
entities  is  located  at:  http://www.ed.gov/ 
about/offices/list/ocr/edlite- 
minorityinst.html. 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  address 
one  of  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1),  an  application  that  meets 
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an  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications.  The  invitational 
priorities  are:  (a)  Projects  that  improve 
the  exit  of  individuals  with  disabilities 
from  buildings,  vehicles,  and  other 
settings  in  emergencies;  (b)  projects  that 
study  use  of  the  new  "International 
Classification  of  Functioning,  Disability 
and  Health"  (ICFDH-2)  systems  in 
promoting  the  independence  and 
quality  of  life  of  persons  with 
disabilities;  (c)  projects  that  collaborate 
with  international  assistive  technology 
and  rehabilitation  engineering  projects 
including,  but  not  limited  to,  those  that 
could  be  carried  out  under  Science  and 
Technology  Agreements  between  the 
U.S.  and  other  countries;  (d)  projects 
that  enhance  the  functioning  of  people 
with  chronic  fatigue  (CF);  (e)  projects 
that  study  chronic  pain  and  pain 
management  strategies  to  enhance  the 
functioning  of  individuals  with 
disabilities;  and  (f)  projects  that  study 
mental  health  interventions  related  to 
traumatic  stress  of  individuals  with 
disabilities. 

Eligible  Applicants:  States;  public  or 
private  agencies,  including  for-profit 
agencies;  public  or  private 
organizations,  including  for-profit 
orgemizations;  institutions  of  higher 
education;  and  Indian  tribes  and  tribal 
organizations. 

Indirect  Cost  Rate:  Applicants  should 
limit  indirect  charges  to  the 
organization's  federally  approved 
indirect  cost  rate.  If  the  organization 
does  not  have  an  approved  indirect  cost 
rate,  the  application  should  include  an 
estimated  actual  rate. 

Letters  of  Intent 

Due  to  the  open  nature  of  the  FT 
Projects  competition,  and  to  assist  with 
the  selection  of  reviewers  for  this 
competition,  NIDRR  is  requiring  all 
potential  applicants  to  submit  a  Letter  of 
Intent  (LOI).  This  LOI  will  not  be  used 
to  screen  out  potential  applicants. 
Therefore,  LOIs  are  neither  approved 
nor  disapproved.  You  will  not  be 
contacted  about  the  status  of  your  LOI. 

Each  LOI  must  be  limited  to  a 
maximimi  of  foiu  pages  and  must 
include  the  following  information:  (1) 
The  title  of  the  proposed  project,  if  it  is 
research  or  development,  the  name  of 
the  host  institution,  the  name  of  the 
Principal  Investigator  (PI),  and  the 
names  of  partner  institutions  and 
entities;  (2)  a  brief  statement  of  the 
vision,  goals,  and  objectives  of  the    " 
proposed  project  and  a  description  of  its 
research  and  development  activities  at  a 
sufficient  level  of  detail  to  allow  NIDRR 
to  select  potential  peer  reviewers;  (3)  a 
list  of  proposed  project  staff  including 


the  Director  and  key  personnel;  (4)  a  list 
of  individuals  whose  selection  as  a  peer 
reviewer  might  constitute  a  conflict  of 
interest  due  to  involvement  in  proposal 
development,  selection  as  an  advisory 
board  member,  co-PI  relationships,  etc.; 
and  (5)  contact  information  for  the  PI. 
Submission  of  a  LOI  is  a  prerequisite  for 
eligibility  to  submit  an  application. 

NEDRR  will  accept  a  LOI  via  surface 
mail,  e-mail,  or  facsimile  by  November 
10,  2003.  If  a  LOI  is  submitted  via  e-mail 
or  facsimile,  the  applicant  must  also 
provide  NIDRR  with  the  original  signed 
LOI  within  seven  days  after  the  date  the 
e-mail  or  facsimile  is  submitted.  The 
LOI  must  be  sent  to:  Surface  mail:  David 
Keer,  U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3431, 
Switzer  Building,  Washington,  DC 
20202-2645;  or  fax  (202)  205-8515;  or  e- 
mail:  david.keer@ed.gov. 

For  further  information  regarding  the 
LOI  requirement  contact  David  Keer  at 
(202) 205-5633. 

Program  Authority:  29  U.S.C.  764. 

Advanced  Rehabilitation  Research 
Training  Proiects  (CFDA  Number 
84.1 33P) 

Purpose  ofProgmm:  ARRT  projects 
must  provide  research  training  and 
experience  at  an  advanced  level  to 
individuals  with  doctorates  or  similar 
advanced  degrees  who  have  clinical  or 
other  relevant  experience.  ARRT 
projects  train  rehabilitation  researchers, 
including  individuals  with  disabilities, 
with  particular  attention  to  research 
areas  that  support  the  implementation 
and  objectives  of  the  Rehabilitation  Act 
of  1973,  as  amended  (Act),  and  that 
improve  the  effectiveness  of  services 
autfiorized  under  the  Act. 

ARRT  projects  must  carry  out  all  of 
the  following  activities:  (1)  Recruit  and 
select  candidates  for  advanced  research " 
training;  (2)  provide  a  training  program 
that  includes  didactic  and  classroom 
instruction,  is  multidisciplinary,  and 
emphasizes  scientific  methodology,  and 
may  involve  collaboration  among 
institutions;  (3)  provide  research 
experience,  laboratory  experience,  or  its 
equivalent  in  a  community-based 
research  setting,  and  a  practicum  that 
involves  each  individual  in  clinical 
research  and  in  practical  activities  with 
organizations  representing  individuals 
with  disabilities;  (4)  provide  academic 
mentorship  or  guidance,  and 
opportunities  for  scientific  collaboration 
with  qualified  researchers  at  the  host 
university  and  other  appropriate 
institutions;  and  (5)  provide 
opportunities  for  participation  in  the 
development  of  professional 
presentations  and  publications,  and  for 
attendance  at  professional  conferences 


and  meetings  as  appropriate  for  the 
individual's  field  of  study  and  level  of 
experience. 

Eligible  Applicants:  Institutions  of 
higher  education. 

Indirect  Cost  Rate:  Indirect  cost 
reimbursement  on  a  training  grant  is 
Umited  to  eight  percent  of  a  modified 
total  direct  cost  base,  defined  as  total 
direct  less  stipends,  tuition,  and  related 
fees. 

Program  Authority:  29  U.S.C.  762(k). 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
RegulaUons  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procediu*  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
conunent  on  proposed  regulations.  However, - 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553{b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2004,  the  Department  is 
continuing  to  expand  its  pilot  project  for 
electronic  submission  of  applications  to 
include  additional  formula  grant 
programs  and  additional  discretionary 
grant  competitions.  The  Field-Initiated 
Projects  program — CFDA  84.133G  and 
the  Advanced  Rehabilitation  Research 
Training  Projects  program — CFDA 
84.133P  are  two  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Field-Initiated 
Projects  program— CFDA  84.133G  or  the 
Advanced  Rehabilitation  Research 
Training  Projects  program — CFDA 
84.133P,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application).  Users  of  e-Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submHting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  yoiu 
participation  in  e- Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  its  improvement. 

If  you  participate  in  e- Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation.  We  strongly 
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recommend  that  you  do  not  wait  until 
the  application  deadline  date  to  initiate 
an  e-Application  package. 

•  You  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  fonnat,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information^Non-Construction 
Programs  (ED  524],  and  all  necessary 
assurances  and  certifications. 

•  Your  e- Application  must  comply 
with  any  page  limit  requirements 
described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgment,  which  will 
include  a  PR/ A  ward  number  (an 
identifying  nimiber  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  yoiu-  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED'424  from  e- Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signatiire  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  other  forms  at  a 
later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavailability:  If  you  elect  to  participate 
in  the  e-Application  pilot  for  the  Field- 
Initiated  Projects  program — CFDA 
84.133G  or  the  Advanced  Rehabilitation 
Research  Training  Projects  program — 
CFDA  84.133P  and  you  are  prevented 
from  submitting  your  application  on  the 
application  deadline  date  because  the  e- 
Application  system  is  unavailable,  we 
will  grant  you  an  extension  of  one 
biisiness  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
band  delivery.  For  us  to  grant  this 
extension — 

1.  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  imavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
application  deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 


for  any  per:  od  of  time  between  3:30  p.m. 
and  4:30  p.  n.,  Washington,  DC  time)  on 
the  application  deadline  date. 

The  Department  must  acknowledge 
and  confinit  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  or 
to  confirm  the  Department's 
acknowledgement  of  any  system 
unavailabil  ty,  you  may  contact  either 
(1)  the  pers  )n  listed  elsewhere  in  this 
notice  und<  r  FOR  FURTHER  INFORMATION 
CONTACT  or  (2)  the  e-GRANTS  help  desk 
at  1-888-3;  6-8930. 

You  may  access  the  electronic  grant 
application  for  the  Field-Initiated 
Projects  pre  gram— CFDA  84.1330  or  the 
Advanced  Rehabilitation  Research 
Training  Pr  ajects  program — CFDA 
84.133Pat:  http://e-grants.ed.gov. 

ForAppI  cations  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessu  ),  MD  20794-1398. 
Telephone  toll  free):  1-877-433-7827. 
FAX:  (301)  170-1244.  If  you  use  a 
teleconunu:  lications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  h  ip://www.ed.gov/pubs/ 
edpubs.htn  1. 

Or  you  m  ay  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  rec  uest  an  application  from  ED 
Pubs,  be  su  e  to  identify  the  competition 
for  which  y  du  are  applying  as  follows: 
CFDA  num  )er  84.1330  or  84.133P. 

Individuj  is  with  disabilities  may 
obtain  a  coj  \y  of  the  application  package 
in  an  altern  itive  format  by  contacting 
the  Grants  j  nd  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  /  venue,  SW.,  room  3317, 
Switzer  Bu  Iding,  Washington,  DC 
20202-2551 1.  Telephone:  (202)  205- 
8351.  If  yov  use  a  telecommunications 
device  for  t  le  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Services 
(FIRS)  at  1-800-877-8339.  However, 
the  DepartE  lent  is  not  able  to  reproduce 
in  an  altem  itive  format  the  standard 
forms  inclu  ded  in  the  application 
package. 

FOR  FURTHE  \  INFORMATION  CONTACT: 
Doima  Nan  jle,  U.S.  Department  of 
Education,  100  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washingtoil,  DC  20202-2645. 
Telephone:j(202)  205-5880  or  via  thie 
Internet:  dapna.nang^e@ed.gov. 

If  you  us«  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  niinber  at  (202)  205-4475. 
Individualsi  with  disabilities  may  obtain 
this  document  in  an  alternative  fonnat 
(e.g.,  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  perion  listed  under  FOR  FURTHER 
INFORMATIOll  CONTACT. 


Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  bttp:// 
www.ed.gov/news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Govenament 
Printing  Office  (OPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  dociiment 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.gpoaccess.gov/nara/ 
index. html. 

Dated:  September  22,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[PR  Doc.  03-24299  Filed  9-24-03;  8:45  am] 
BILUNG  CODE  4000-ai-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National 
Petroleum  Council 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

This  notice  annoimces  a  meeting  of 
the  National  Petroleimi  Council.  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,86  Stat.  770)  requires  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  September  25,  2003,  2:30  p.m. 
ADDRESSES:  JW  Marriott  Hotel,  Salons 
1&2  Grand  Balkoom,  1331  Pennsylvania 
Avenue,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Slutz,  U.S.  Department  of  Energy, 
Office  of  Fossil  Energy,  Washington,  DC 
20585.  Phone:  202-586-5600. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  To  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  gas  or  the  oil  and  gas 
industry.  Tentative  Agenda: 

— Call  to  Order  and  Introductory 

Remarks 
— Remarks  by  the  Honorable  Spencer 

Abraham,  Secretary  of  Energy 
— Consideration  of  the  Proposed  Report 

of  the  NPC  Committee  on  Natural  Gas. 
— Consicleration  of  Administrative 

Matters 
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— Discussion  of  Any  Other  Business 
Properly  Brought  Before  the  National 
Petroleum  Council. 

— ^Adjournment 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  of 
the  Council  is  empoweried  to  conduct 
the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
to  the  Council  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  James  Slutz 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
at  least  five  days  prior  to  the  meeting 
and  reasonable  provisions  will  be  made 
to  include  the  presentation  on  the 
agenda.  This  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting  due  to  programmatic  issues  that 
had  to  be  resolved  prior  to  the  meeting 
date. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  Room  IE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Issued  at  Washington,  DC.  on  September 
17,2003. 

Rachel  Samuel, 

Deputy  Advisory  Committee,  Management 
Officer. 

[FR  Doc.  03-24347  Filed  9-24-03;  8:45  am) 

BILLING  CODE  645(MI1-I> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-441-002] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

September  17,  2003. 

Take  notice  that  on  September  12, 
2003,  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  Second  Sub  Elevehth  Revised  Sheet 
No.  149A  and  Substitute  Fourth  Revised 
Sheet  No.  154,  with  an  effective  date  of 
July  1,  2003. 

ANR  states  that  these  tariff  sheets  are 
being  filed  in  compliance  with  the 
Commission's  Letter  Order  dated 
September  4,  2003,  requiring  ANR,  as 
part  of  its  Order  587-R  Compliance 
Filing,  to  specify  the  recall  quantity  in 
terms  of  either  "total  released  capacity 
entitlements"  or  "adjusted  total  released 


capacity  entitlements  based  upon  the 
elapsed  Prorata  Capacity"  pursuant  to 
WGQ  Standard  5.3.55.  ANR  has 
removed  this  standard  from  the 
reference  list,  and  opted  for  the  latter 
terminology  to  be  included  verbatim  in 
its  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http.i/ 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link. 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encom-ages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  September  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24244  Filed  9-24-4)3;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-41 5-002] 

ANR  Storage  Company;  Notice  of 
Compliance  Filing 

September  17,  2003. 

Take  notice  that  on  September  12, 
2003,  ANR  Storage  Company  (ANR 
Storage),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Substitute  Fourth  Revised  Sheet  No. 
14A  and  Second  Sub  Tenth  Revised 
Sheet  No.  153,  with  an  effective  date  of 
July  1,2003. 

ANR  Storage  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Letter  Order 
dated  September  4,  2003,  requiring  ANR 
Storage,  as  part  of  its  Order  587-R 


Compliance  Filing,  to  specify  the  recall 
quantity  in  terms  of  either  "total 
released  capacity  entitlements"  or 
"adjusted  total  released  capacity 
entitlements  based  upon  the  elapsed 
Prorata  Capacity  "  pursuant  to  WGQ 
Standard  5.3.55.  ANR  Storage  states  that 
it  has  removed  this  standard  from  the 
reference  list,  and  opted  for  the  latter 
terminology  to  be  included  verbatim  in 
its  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
dociunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  e-Filing  link. 

Protest  Date:  September  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-24242  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    ■ 
Commission 

[Docket  No.  RP03-40&-002] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Compliance  Filing 

September  17,  2003. 

Take  notice  that  on  September  12, 
2003,  Blue  Lake  Gas  Storage  Company 
(Blue  Lake),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  Substitute  Third  Revised 
Sheet  No.  ISA  and  Second  Sub  Tenth 
Revised  Sheet  No.  153  1. 

Blue  Lake  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Letter  Order 
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dated  September  4,  2003,  requiring  Blue 
Lake,  as  part  of  its  Order  587-R 
Compliance  Filing,  to  specify  the  recall 
quantity  in  terms  of  either  "total 
released  capacity  entitlements"  or 
"adjusted  total  released  capacity 
entitlements  based  upon  the  elapsed 
Prorata  Capacity"  pursvant  to  WGQ 
Standard  5.3.55.  Blue  Lake  states  that  it 
has  removed  this  standard  from  the 
reference  list,  and  opted  for  the  latter 
terminology  to  be  included  verbatim  in 
its  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
docimient.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  September  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-24241  Filed  9-24-03;  8:45  am] 

BUXMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP03-75-000] 

Freeport  LNG  Development,  L.P.; 
Notice  of  Site  VisH  for  the  Proposed 
Freeport  LNG  Project 

September  17,  2003. 

On  September  23,  2003,  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (Commission)  will  conduct 
a  public  site  visit  of  proposed  facilities 
of  the  Freeport  LNG  Project  in  Quintana, 
Texas.  Only  the  LNG  terminal  site  on 
Quintana  Island  will  be  visited. 


Anyone 


nterested  in  participating  in 


the  site  vis  t  should  meet  at  Quintana 
Town  Hall  on  Quintana  Island  at  2:30 
pm.  The  m  eeting  place  is  near  the 
intersectio:  i  of  Lamar  and  8th  Streets. 
ParticipanI  s  must  provide  their  own 
transportation. 

For  additional  information,  please 
contact  the  Commission's  Office  of 
External  Affairs  at  (202)  502-8004. 


Magalie  R. 

Secretary. 
IFR  Doc.  03 
BILLING  CODE 


!  alas. 
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DEPARTMENT  OF  ENERGY 

Federal  Eriergy  Regulatory 
Commission 

[Docket  No.i  RP02-361-O1 3] 

Gutfstrean  Natural  Gas  System,  L.L.C.; 
Notice  of  f  egotiated  Rates 

September  1 7,  2003. 

Take  not  ice  that  on  September  12, 
2003,  Gulfi  tream  Natural  Gas  System, 
L.L.C.  (Gul  "stream)  tendered  for  filing  as 
part  of  its  fERC  Gas  Tariff,  Original 
Volume  N(i.  1,  Sub  Original  Sheet  No. 
8K,  reflecting  an  effective  date  of  August 
1,  2003. 

Gulfstre!  m  states  that  this  filing  is 
being  mad(  (  as  a  supplement  to  its 
August  28,  2003  filing  in  this 
proceeding  to  implement  a  Park 
negotiated  rate  transaction  under  Rate 
Schedule  I ALS.  Gulfstream  states  that 
the  tariff  si  leet  clarifies  that  the 
negotiated  rate  applies  without  regard  to 
the  points  igreed  to  by  Gulfstream  and 
the  shippei  for  receipt  or  return  of 
parked  quantities. 

Gulfstres  m  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  md  interested  state 
commissions,  as  well  as  all  peirties  on 
the  Commijssion's  Official  Service  List 
compiled  1  y  the  Secretary  in  this 
proceeding . 

Any  pen  on  desiring  to  be  heard  or  to 
protest  sail  filing  should  file  a  motion 
to  interven  b  or  a  protest  with  the 
Federal  En  jrgy  Regulatory  Commission, 
888  First  S  reet,  NE.,  Washington,  DC 
20426,  in  a  ccordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154, 210  of  the  Commission's 
Regulation  5.  Protests  will  be  considered 
by  the  Con  mission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  t*  make  protestants  parties  to 
the  proceei  lings.  Any  person  wishing  to 
become  a  ( arty  must  file  a  motion  to 
intervene.  This  filing  is  available  for 


review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  September  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24239  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-56(MK)1] 

OkTex  Pipeline  Company;  Notice  of 
Compliance  Filing 

September  17,  2003. 

Take  notice  that  on  September  11, 
2003,  OkTex  Pipeline  Company 
(OkTex),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets,  with  an 
effective  date  of  July  1,  2003: 

Substitute  Third  Revised  Sheet  No.  1. 
Substitute  Seventh  Revised  Sheet  No.  3. 
Substitute  Tenth  Revised  Sheet  No.  39. 
Sixth  Revised  Sheet  No.  40D. 

OKTex  also  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  directives  in  Docket  No. 
No.  RP03-560. 

OkTex  notes  that  the  tariff  sheets 
reflect  the  changes  to  OkTex's  tariff  that 
result  from  the  North  American 
Standards  Board's  (NAESB)  consensus 
standards  that  were  adopted  by  the 
Commission  in  its  March  12,  2003  Order 
No.  587-R  in  Docket  No.  RM96-1-024 
and  the  Recommendations  in  R02002 
and  R02002-2  of  the  NAESB  V/holesale 
Gas  Quadrant  (WGQ).  OkTex  states  that 
it  will  implement  the  NAESB  consensus 
standards  for  July  1,  2003  business,  and 
that  the  revised  tariff  sheet?   herefore 
reflect  an  effective  date  of  July  1,  2003. 

OkTex  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
.determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 
Protest  Date:  September  23,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[PR  Doc.  03-24246  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP03-446-002] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Compliance  Filing 

September  17,  2003. 

Take  notice  that  on  SeptemberlS, 
2003,  Portland  Natural  Gas 
Transmission  System  (PNGTS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.l,  the  following 
revised  tariff  sheets  to  become  effective 
on  July  1,  2003: 

Second  Revised  Sheet  No.  357. 
Second  Substitute  Fourth  Revised  Sheet  No. 
380. 

PNGTS  states  that  its  filing  is 
submitted  in  compliance  with  the 
Commission's  September  4,  2003  order 
in  this  proceeding,  which  accepted, 
subject  to  minor  revisions,  tariff  sheets 
filed  by  PNGTS  on  July  7,  2003  in 
accordance  with  the  Commission's  June 
27,  2003  order  in  this  docket,  and  with 
Order  No.  587-R.  Order  No.  587-R 
required  pipelines  to  revise  their  tariffs 
to  incorporate  by  reference  Version  1.6 
of  the  consensus  standards  promulgated 
by  the  North  American  Standards  Board 
Wholesale  Gas  Quadrant  (WGQ)  and  the 


WGQ  standards  for  partial  day  recalls  of 
capacity  release  transactions.  PNGTS 
states  that  in  accordance  with  the 
September  4,  2003  Order,  PNGTS  is 
correcting  certain  designations  of  the 
WGQ  standards  and  recommendations 
that  are  being  incorporated  into  the 
tariff. 

PNGTS  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers,  interested  state 
commissions,  and  parties  listed  on  the 
Commission's  service  list  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
WTvw./erc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number.field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  29,  2003. 

Magaiie  R.  Salas, 

Secretary'. 

|FR  Doc.  03-24245  Filed  9-24-03;  8:45'  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2494-028] 

Puget  Sound  Energy,  Inc.;  Notice  of 
Conference  Call  To  Discuss  Progress 
on  the  White  River  Collaborative 
Settlement  Process 

September  17.  2003. 

a.  Date  and  Time  of  Meeting:  October 
7,  2003;  1:30  p.m.  Eastern  Daylight 
Time. 

•    b.  Conference  call:  Toll  free  1-800- 
857-1738;  leader's  name  is  Mike  Henry; 
and  Passcode  is  HENRY.  Press  *  6  to 
mute  the  phone,  *  6  again  to  im-mute 
the  phone,  eind  *  0  for  operator 
assistance. 

c.  FERC  Contact:  Mike  Henry  at 
mike.henry@ferc.gov  or  (503)  552-2762. 

d.  Purpose  of  Meeting:  Puget  Sound 
Energy,  Inc.  has  requested  a  meeting 
with  Commission  staff  to  discuss  the 
progress  that  has  been  made  reaching  a 
settlement  agreement  for  the  White 
River  Project  (P-2494-028).  The  project 
is  located  on  the  White  River,  east  of 
Seattle,  Washington. 

e.  Proposed  Agenda:  (1)  Introduction 
of  participants,  (2)  Puget  presentation 
on  purpose  of  meeting,  (3)  Discussion, 
and  (4)  Meeting  wrap  up. 

f.  All  local.  State,  and  Federal 
agencies,  Indian  tribes,  and  other 
interested  parties  are  invited  to 
participate. 

Magaiie  R.  Salas, 

Secretary. 

|FR  Doc.  03-24231  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP03-3S2-000] 

Southern  Star  Central  Gas  Pipeline, 
Inc;  Notice  of  Application 

September  17,  2003. 

Take  notice  that  on  September  12, 
2003,  Southern  Star  Central  Gas 
Pipeline,  Inc.  (Southern  Star),  filed  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  for  a 
certificate  of  public  convenience  and 
necessity  to  convert  its  existing  pipeline 
and  compression  facilities  extending 
from  Lone  Jack,  Missouri,  to  St.  Peters, 
Missouri,  from  Natural  Gas  Policy  Act 
(NGPA)  Section  311  authority  to  NGA 
Section  7  authority,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
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with  the  Commission  and  open  to 
public  inspection. 

Southern  Star  states  that  the  NGPA 
Section  311  facilities  to  be  converted  to 
NGA  Section  7  authority  ciurently  serve 
Laclede  Gas  Company  (Laclede)  in  its 
service  areas  west  of  St.  Louis,  Missouri, 
but  also  interconnect  with  other 
Southern  Star  NGA  Section  7  facilities 
that  provide  additional  firm 
transportation  service  to  cdl  customers 
north  of  Southern  Star's  Concordia 
station. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commi<:sion, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Coomiission  in  the  PubUc  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
dociunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866>  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a}(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-'Filing"  link. 

Commept  Date:  October  16,  2003, 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-24228  Filed  9-24-03;  8:45  am] 

aiLUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP03-417-00^] 

Steuben  Gas  Storage  Company;  Notice 
of  Compliance  FHing 

September  17,  2003. 

Take  notice  that  on  September  12, 
2003,  Steuben  Gas  Storage  Company 
(Steuben),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  Substitute  Fifth  Revised  Sheet 


No.  13  and  Second  Sub  Tenth  Revised 
Sheet  No.  1)54,  with  an  effective  date  of 
July  1.  200i 

Steuben  itates  that  these  tariff  sheets 
are  being  filed  in  compliance  with  the 
Commission's  Letter  Order  dated 
September  jl,  2003,  requiring  Steuben, 
as  part  of  it^  Order  587-R  Compliance 
Filing,  to  specify  the  recall  quantity  in 
terms  of  ei^ier  "total  released  capacity 
entitlementjs"  or  "adjusted  total  released 
capacity  enUtlements  based  upon  the 
elapsed  Pre  rata  Capacity"  pursuant  to 
WGQ  Stant  ard  5.3.55.  Steuben  has 
removed  th  s  standard  from  the 
reference  li  it,  and  opted  for  the  latter 
terminology  to  be  included  verbatim  in 
its  tariff.      I 

Any  persbn  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  En«  rgy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commii  sion's  Rules  and 
Regulations .  All  such  protests  must  be 
filed  in  aco  )rdance  with  §154.210  of  the 
Commissioh's  Regulations.  Protests  will 
be  consideijed  by  the  Commission  in 
determinin|  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  {parties  to  the  proceedings. 
This  filing  s  available  for  review  at  the 
Commissio  i  in  the  Public  Reference 
Room  or  mi  ly  be  viewed  on  the 
Commissio  I's  Web  site  at  http:// 
www.ferc.g  >v  using  the  eLibrary 
(FERRIS)  lihk.  Enter  the  docket  number 
excluding  t  le  last  three  digits  in  the 
docket  nun  ber  field  to  access  the 
document,  "or  assistance,  please  (  ontact 
FERC  Onlii  e  Support  at 
FERCOnlin  iSupport@ferc.gov  or  toll- 
fi-ee  at  (866  208-3676,  or  TTY,  contact 
(202)  502-f  659.  The  Commission 
strongly  en  :ourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instruction  on  the  Commission's  Web 
site  under  t  le  e-Filing  link. 

Protest  D  ite:  September  24.  2003. 

Magalie  R.  S  ilas. 

Secretary.  ^ 

(PR  Doc.  03-  J4243  Filed  9-24-03;  8:45  am] 

BILUNG  COOE    i717-01-P 


DEPARTMiNT  OF  ENERGY 

Federal  Enfergy  Regulatory 
Commission 

[Docket  No.  ^P03-605-000] 

i 
TennesseeiGas  Pipeline  Company; 
Notice  of  T  iriff  Revision  Filing 


September  1 

Take  notjce 
2003, 
(Tennessee 


Tennessee 


2003. 

that  on  September  12, 
Gas  Pipeline  Company 
tendered  for  filing  as  part  of 


its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.l,  Eighth  Revised  Sheet  No. 
357,  with  an  effective  date  of  October 
13,  2003. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  revision  to 
Article  VII  of  the  General  Terms  and 
Conditions  of  Tennessee's  FERC  Gas 
Tariff.  Tennessee  states  that  the  revision 
would  clarify  the  point  of  custody 
transfer  of  gas  at  certain  receipt  and 
delivery  points. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Conunission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  - 

Comment  Date:  September  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24247  Filed  9-24-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR03-1 7-000] 

Unocal  Keystone  Gas  Storage,  LLC.; 
Notice  of  Petition  for  Rate  Approval 

September  17,  2003. 

Take  notice  that  on  September  9,  2003 
Unocal  Keystone  Gas  Storage,  LLC. 
(Keystone)  filed  pursuant  to  Section 
284.123  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
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the  proposed  marktet-based  rates  for 
storage  and  park  and  loan  services. 

Keystone  requests  that  the 
Commission  reaffirm  its  prior 
authorization  for  it  to  continue  to  charge 
market-based  rates  for  storage  and  park 
and  loan  services  following  the  planned 
expansion.  Keystone  also  requests  to 
extend  that  authorization  to 
interruptible  wheeling  service.  Keystone 
states  that  it  desires  to  begin  to  offer  an 
interruptible  wheeling  service. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  the  date 
as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  approprisfte  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
petition  for  rate  approval  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
HTViv./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  I  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  (202) 
502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(l)(iii)  and  the  instructions  on 
the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  October  2,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24240  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM01-12-000  and  ER02-653- 
002] 

Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Marltet  Design;  PacifiCorp;  Notice  of 
FERC  Staff  Participation  In 
Discussions  With  Oregon  Commission 
and  Others 

September  17,  2003. 

The  Federal  Energy  Regulatory 
Commission  hereby  gives  notice  that 
members  of  its  staff  will  participate  in 
discussions  with  the  Oregon  Public 
Utility  Commission  and  other 
stakeholders  on  matters  concerning 
retail  access  in  Oregon.  The  stafTs  . 
participation  is  part  of  the 
Commission's  ongoing  outreach  efforts. 

The  discussions  may  address  matters 
at  issue  in  two  proceedings: 

•  Docket  No.  RMOl-1 2-000, 
Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity  Market 
Design;  and 

•  Docket  No.  ER02-653-002, 
PacifiCorp. 

The  discussions  will  be  held  on 
Friday,  October  3,  2003,  and  are 
expected  to  begin  at  approximately  9:30 
am.  The  discussions  will  take  place  at 
the  Oregon  Public  Utility  Commission, 
550  Capitol  Street  NE.,  Salem,  OR 
97301.  The  discussions  are  open  to  the 
public. 

For  more  information,  contact  Patricia 
Dalton,  Office  of  Markets,  Tariffs  and 
Rates,  Federal  Energy  Regulatory 
Commission  at  (202)  502-8044  or 
patricia.dalton@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24238  Filed  9-24-03;  8:45  am] 

nUJNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  5018-004] 

Wellesley  Rosewood  IMaynard  Mills, 
L.P.,  Massachusetts;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

September  17,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 


Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Eijergy 
Projects  has  reviewed  the  application 
for  surrender  of  the  exemption  from 
licensing  for  the  Mill  Pond 
Hydroelectric  Project  and  has  prepared 
a  Draft  Environmental  Assessment 
(DEA)  for  the  project.  The  project  is 
located  on  the  Assabet  River,  in 
Maynard,  Massachusetts,  within 
Middlesex  Coimty.  No  federal  lands  or 
facilities  are  occupied  or  used  by  the 
project. 

The  DEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
surrendering  the  project,  with 
appropriate  environmental  protective 
measures,  would  not  constitute  a  major 
federal  action  that  would  significantly 
affect  the  quality  of  the  human 
environment. 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov ,  using  the  "eLibrary"  link 
and  by  selecting  the  "General  Search" 
link  and  following  the  instructions  (call 
(866)  206-3676  for  assistance). 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
Project  No.  5018-004  to  all  comments. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.20bl(a)(l)(iii)  and  the 
instructions  on  the  Coiomission's  Web 
site  under  the  "eFiling"  link. 

For  further  information,  contact 
Kenneth  Hogan  at  (202)  502-8434. 

Magalie  R.  Salas,  ^ 

Secretary. 

[FR  Doc.  03-24234  Filed  9-24-03;.8:45  am] 

BIUING  COOE  6717-ai-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  17,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Delete  Certain  Transmission 
Facilities  from  the  Project  Boundary. 

b.  Project  No:  2219-014. 
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c.  Ekite  Filed:  July  24,  2003. 

d.  Applicant:  Garkane  Energy 
Cooperative,  Inc. 

e.  Name  of  Project:  Boulder  Creek. 

f.  Location:  The  project  is  located  on 
the  East  and  West  Forks  of  Boulder 
Creek,  in  Garfield  County,  Utah,  and 
affecting  lands  of  the  United  States 
within  the  Dixie  National  Forest  and 
other  lands  of  the  United  States. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-625r. 

h.  Applicant  Contact:  Mr.  Mike 
Avant,  Garkane  Energy  Cooperative, 
Inc.,  1802  South  175  East,  Kanab,  UT 
84741,  (435)  644-5026. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Anumzziatta  Purchiaroni  at  (202)  502- 
6191,  or  e-mail  address: 
anumzziatta.purcbiaroni@ferc.gov.  j. 
Deadline  for  filing  comments  and  or 
motions:  October  20,  2003. 

k.  Description  of  Request:  Gailnane 
Energy  Cooperative,  Inc.,  is  proposing  to 
delete  from  the  license  about  51 -mile- 
long,  69-kV  Line,  which  runs  from  the 
project  substation  to  a  substation  in  the 
town  of  Escalante  (28  miles),  and 
continues  on  to  a  substation  east  of  the 
town  of  Henrieville,  Utah  (23  miles). 
Garkane  states  that  the  line  has  become 
part  of  its  regional  transmission  system. 
The  line  crosses  lands  administered  by 
the  U.S.  Bureau  of  Land  Management 
and  the  U.S.  Forest  Service. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"elibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  1-866- 
208-3676  with  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 


intervene  in  accordance  with  the 
Commission 's  Rules  may  become  a 
party  to  the  sroceeding.  Any  comments, 
protests,  or  i  notions  to  intervene  must 
be  received  )n  or  before  the  specified 
comment  da  te  for  the  particular 
application. 

o.  Filing  atid  Service  of  Responsive 
Documents-pAny  filings  must  bear  in 
all  capital  lotters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  iO  INTERVENE",  as 
applicable,  ^d  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  All  documents  (original 
and  eight  co  sies)  should  be  filed  with: 
Magalie  R.  £  alas.  Secretary,  Federal 
Energy  Regu  latory  Commission,  888 
First  Street,  ME.,  Washington  DC  20426. 
A  copy  of  ai  y  motion  to  intervene  must 
also  be  servt  d  upon  each  representative 
of  the  Appli  :ant  specified  in  the 
particular  a]  iplication. 

p.  Agency  Comments:  Federal,  State, 
and  local  ag  jncies  are  invited  to  file 
comments  o  a  the  described  application. 
A  copy  of  th  e  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  I  an  agency  does  not  file 
comments  v  ithin  the  time  specified  for 
filing  comm  3nts,  it  will  be  presumed  to 
have  no  con.ments.  One  copy  of  an 
agency's  coi  iments  must  also  be  sent  to 
the  Applica  it's  representatives. 

q.  Comme  nts,  protests  and 
intervention  s  may  be  filed  electjonically 
via  the  Inter  net  in  lieu  of  paper.  See  18 
CFR  385.20(il(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http:/  ^ www. fere. gov  under  the  "e- 
Ftling"  link 
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Eliciting  Motions  To 
Protests 


and 


September  1 

Take  notite 
hydroelectr  c 
with  the  Copimission 
for  public 

a.  Type  o, 
License 

b.  ProjectjNi 

c.  Date  Fi 


2003. 

that  the  following 
application  has  been  filed 
and  is  available 
inspection. 
Application:  New  Major 


b.;  2630-004. 
ed:  June  27,  2003. 


d.  Appiieant;  PacifiCorp. 

e.  Name  of  Project:  Prospect  Nos.  1,  2, 
and  4  Hydroelectric  Project. 

f.  Location:  On  the  Rogue  River, 
Middle  Fork  Rouge  River,  and  Red 
Blanket  Creek  in  Jackson  County,  near 
Prospect,  Oregon.  The  project  would  not 
utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  79l(a)-825(r1 

h.  Applicant  Contact:  Tc    ,•  Freeman, 
Hydro  Licensing,  825  NE  Multnomah 
Avenue,  Suite  1500,  Portland,  OR 
97232,  (503)  813-6208. 

i.  FERC  Contact:  Nick  Jayjack  at  (202) 
502-6073  or  nicholas.jayjack@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests  and  requests  for 
cooperating  agency  status:  60  days  from 
the  issuance  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenoi  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  {http:// 
www.ferc.gov )  under  the  "e-Filing" 
link.  k.  This  application  has  been 
accepted,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Prospect  Nos.  1,2,  and 
4  Hydroelectric  Project  consists  of:  (1)  A 
10-foot-high,  165-foot-long  concrete 
gravity-type  overflow  diversion  dam  on 
the  Middle  Fork  Rogue  River;  (2)  a  10- 
foot-high,  1,160-foot-long  concrete  and 
earth-fill  diversion  dam  on  Red  Blanket 
Creek;  (3)  a  50-foot-high,  384-foot-long 
concrete  gravity  diversion  dam  on  the 
Rogue  River;  (4)  a  260-acre-foot 
impoundment  behind  the  North  Fork 
diversion  dam  (the  other  two  dams  form 
minimal  impoundments);  (5)  non-   r. 
functional  fishways  at  the  Red  Blanket 
Creek  and  Middle  Fork  Rogue  River 
diversion  dams;  (6)  a  9.25-mile-long 
water  conveyance  system  composed  of 
gunite-lined  canals  (24,967  feet), 
unlined  earthen  canals  (4,426  feet), 
open-top  woodstave  fiumes  (6,609  feet), 
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woodstave  flow  lines  (7,139  feet),  and 
steel  penstocks  (1,796  feet);  (7)  three 
powerhouses  with  a  combined  installed 
capacity  of  41,560-kilowatts;  (8)  three 
69-kilovolt  (kV)  transmission  lines 
(0.26,  0.28,  and  0.31  miles  in  length) 
and  one  2.3-kV  transmission  line  (0.6 
miles  in  length);  (9)  a  developed 
recreation  area  known  as  North  Fork 
Park;  and  (10)  appurtenant  facihties. 
The  applicant  is  proposing  certain  non- 
power  resource  enhancements.  The 
applicant  estimates  that  the  total 
average  annual  generation  is  280,657 
megawatt-hours.  Power  from  the  project 
serves  the  applicant's  residential  and 
commercial  customers  in  the 
communities  of  northern  Jackson 
County  and  southern  Douglas  Coimty, 
Oregon. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/esubscribenow.htin 
to  be  notified  via  email  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the_requirement»^f  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 


intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

September  17,  2003. 

Take  notice  th^t  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Subsequent 
Minor  License. 

b.  Project  No.:  4914-010. 

c.  Date  Filed:  November  20,  2002. 

d.  Applicant:  International  Paper 
Company. 

e.  Name  of  Project:  Nicolet  Mill  Dam 
Project. 

f.  Location:  At  the  U.S.  Army  Corps  of 
Engineers'  DePere  Dam,  on  the  Fox 
River,  in  the  City  of  DePere,  Brown 
Coimty,  Wisconsin. 

g.  Filed  Pursuant  fo:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Thomas  Piette, 
International  Paper  Company,  200  Main 
Avenue,  De  Pere,  WI  54 11 5, "(920)  336- 
4211. 

i.  FERC  Coniact:  Peter  Leitzke,  (202) 
502-6059,  pefer.7eifzJ^e@/erc.gov. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  is  60.days 
from  the  issuance  date  of  this  notice. 
Reply  comments  are  due  105  days  from 
the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
4914-010)  on  any  comments  or 
documents  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  inter\'enor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resoiuce  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://www.ferc.gov)  under  the  "e- 
Filing"link. 

k.  "This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  existing  Nicolet  Mill  Dam 
Project  consists  of  the  following  existing 
facilities:  (1)  A  13.6  foot-high,  400-foot- 
long  diversion  structure  attached  to  the 
westerly  end  of  the  U.S.  Army  Corps  of 
Engineers'  De  Pere  Dam;  (2)  intake 
works  consisting  of  28  gates  screened 
with  steel  racks:  (3)  a  powerhouse 
containing  eight  135-kilowatt  (kW) 
generating  units  with  a  total  installed 
capacity  of  1,080  kW;  and  (4)  other 
appurtenances. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits 
(P-4914)  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport®ferc.gov  or  toU- 
iree  at  (866)  208-3676  or  for  TTY,  (202) 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  itam  h  above. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS', 

"RECOMMENDATIONS, "  "TERMS 
AND  CONDITIONS.  "  or 
"PRESCRIPTIONS; "  (2)  set  forth  in  the 
heading  the  name  uf  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 
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You  may  also  register  online  at 
http://www.ferc.gov/esubscribenow.htm 
to  be  notified  via  email  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

n.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
revised  Hydro  Licensing  Schedule. 
Revisions  to  the  schedule  will  be  made 
as  appropriate. 

Notice  of  the  avadlability  of  the  EA 
March  2004  Ready  for  Commission's 
decision  on  the  application  May  2004. 

Unless  substantial  comments  are 
received  in  response  to  the  EA,  staff 
intends  to  prepare  a  single  EA  in  this 
case.  If  substantial  comments  are 
received  in  response  to  the  EA,  a  final 
EA  will  be  prepared  with  the  following 
modifications  to  the  schedule. 

Notice  of  the  availability  of  the  final 
EA  June  2004  Ready  for  Commission's 
decision  on  the  application  August 
2004. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  that  30  days  fi-om  the  issuance  date 
of  this  notice  of  application  ready  for 
environmental  analysis. 

Magalie  R.  Saias,         ~^ 

Secretary. 

[FR  Doc.  03-24233  Filed  9-24-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  Exemption  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

September  17,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Surrender  of 
Exemption. 

b.  Project  No:  7190-004. 

c.  Date  Filed:  December  10,  2002. 

d.  Applicant:  City  of  Santa  Monica, 
California. 

e.  Name  and  Location  of  Project:  The 
Santa  Monica  Municipal  Hydroelectric 
Project  is  located  at  the  Arcadia  Water 
Treatment  Plant  in  the  City  of  Santa 
Monica,  Los  Angeles  County,  California. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

g.  Applicant  Contact:  Mr.  Robert 
Harvey,  Arcadia  Water  Treatment  Plant, 
1228  S.  Bundy  Drive,  Los  Angeles,  CA 
90025,  (310)  826-6712. 
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reso  irce 
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(all 


mu 


FERCOnlim  Support@ft 
call  (202)  5(  2 
available  foi 
reproductio  i 
above. 

1.  Indivi 
on  the  Comiaission 
so  indicate 
of  the  Comitission 


dtals  desiring  to  be  included 
s  mailing  list  should 
ly  writing  to  the  Secretary 


m.  Commjnts,  Protests,  or  Motions  to 
Intejrvene —  \nyone  may  submit 
comments,  1 1  protest,  or  a  motion  to 
intervene  ir  accordance  with  the 
requiremen  s  of  Rules  of  Practice  and 
Procedure,    8  CFR  385.210.  .211,  .214. 
In  determin  ng  the  appropriate  action  to 


take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

n.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-neuned 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

o.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  oii  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24235  Filed  9-24-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  and  Request  for 
Preliminary  Terms  and  Conditions  . 

September  17,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original 
License,  Existing  Dam,  Major  Project 
less  than  5  MW. 

b.  Project  No.:  11841-000. 

c.  Date  Filed:  September  8,  2003. 

d.  Applicant:  Ketchikan  Public 
Utilities. 

e.  Name  of  Project:  Whitman  Lake 
Hydroelectric  Project. 
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f.  Location:  On  Whitman  Lake,  in  the 
Town  of  Ketchikan,  Ketchikan  Gateway 
Borough,  Alaska.  The  proposed  project 
would  occupy  2.0  acres  of  federal  lands: 
1.2  acres  on  the  Tongass  National  Forest 
and  0.8  acres  under  the  jurisdiction  of 
the  Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Karl 
Amy  Ion,  General  Manager,  Ketchikan 
Public  Utilities,  2930  Tongass  Avenue, 
Ketchikan,  AK  99901,  Phone:  (907)  225- 
1000.  Mr.  Don  Thompson,  WESCORP, 
3035  Island  Crest  Way,  Suite  200, 
Mercer  Island,  WA  98040,  Phone:  (206) 
275-1000. 

i.  FERC  Contact:  John  M.  Mudre,  (202) 
502-8902,  john.mudre@ferc.gov. 

j.  Status  of  Project:  With  this  notice 
the  Commission  is  soliciting:  (1) 
preliminary  terms,  conditions,  and 
recommendations  on  the  Preliminary 
Draft  Environmental  Assessment 
(PDEA);  and  (2)  comments  on  the  Draft 
License  Application. 

k.  Deadline  for  filing:  90  days  from  the 
issuance  of  this  notice. 

All  comments  on  the  Preliminary 
DEA  and  Draft  License  Application 
should  be  sent  to  the  addresses  noted 
above  in  Item  (h),  with  one  copy  filed 
with  FERC  at  the  following  address: 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
All  comments  must  include  the  project 
name  and  number  and  bear  the  heading 
Preliminary  Comments,  Preliminary 
Recommendations,  Preliminary  Terms 
and  Conditions,  or  Preliminary 
Prescriptions. 

Comments,  preliminary 
recommendations,  terms  and 
conditions,  and  prescriptions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  {,http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

1.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
ft«e  at  1-866-208-3676.  or  for  TTY, 
(202) 502-8659. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov  /esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 


pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

WESCORP  has  mailed  a  copy  of  the 
Preliminary  DEA  and  Draft  License 
Application  to  interested  entities  and 
parties.  Copies  of  these  documents  are 
available  for  review  at  WESCORP's 
address  in  h.,  above. 

m.  With  this  notice,  we  are  initiating 
consultation  with  the  ALASKA  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO),  as  required  by  Section  106. 
National  Historic  Preservation  Act.  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preservation.  36  CFR  800.4. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-24236  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

September  17,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original 
Minor  Licenser 

b.  Project  No. :  P-1 2449-000. 

c.  Date  filed:  February  28,  2003. 

d.  Applicant:  Ncshkoro  Power 
Associates,  LLC. 

e.  Name  of  Project:  Big  Falls  Milldam 
Hydroelectric  Project. 

f.  Location:  On  the  Little  Wolf  River 
(north  branch),  near  the  Village  of  Big 
Falls,  in  Waupaca  Coimty,  Wisconsin. 
The  project  does  not  affect  any  federal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles 
Alsberg,  North  American  Hydro,  Inc., 
P.O.  Box  167,  Neshkoro,  Wisconsin 
54960,  920-293-4628  ext.  11. 

i.  FERC  Contact:  Timothy  Konnert, 
Timothy.Konnert@ferc.gov  (202)  502- 
6359. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice! 

All  docimients  (original  aind  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  docimients 
with  the  Commission  to  serve  a  copy  of 
that  docimient  on  each  person  on  the 


official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  4o  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  "rhis  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Project  Description:  The  existing  Big 
Falls  Milldam  Hydroelectric  Project 
consists  of  the  following  facilities:  (1)  A 
256-foot-long  by  18-foot-high  dam, 
topped  with  a  76-foot-long  fixed  crest 
ogee  with  6-inch  flashboards  and  one 
16-foot-wide  Taintor  gate;  (2)  a  23.27- 
3cre  reservoir  (Big  Falls  Flowage)  with 
a  negligible  gross  storage  capacity  at  a 
normal  elevation  of  901.65  feet  Mean 
Sea  Level;  (3)  a  7-foot-diameter  by  175- 
foot-long  penstock  leading  to;  (4)  a 
powerhouse  containing  one.  vertical- 
shaft  Francis  turbine-generator  with  an 
installed  generating  capacity  of  350 
kilowatts  (kW),  producing  a  total  of 
1.513,514  kilowatt-hours  (kWh) 
annually;  (5)  a  100  foot  long,  12.470-volt 
transmission  line;  and  (6)  appurtenant 
facilities. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "eLibrary 
"link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Roister  online  at  http://www.ferc.gov 
/esubscribenow.htm  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support.  To  view  upcoming  FERC 
events,  go  tohttp://www.ferc.gov  and 
click  on  "View  Entire  Calendar." 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Conmiission  will  consider  all  protests 
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filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,"  or  "COMPETING 
APPUCATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application. 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  03-24237  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-60fr-000] 

Trunicline  Gas  Company,  LLC;  Notice 
of  Annual  Report  of  Flow  Ttirough  of 
Casit  Out  and  Penalty  Revenues 

September  17.  2003. 

Take  notice  that  on  September  15, 
2003,  Trunkline  Gas  Company,  LLC 
(Trunkline)  tendered  for  filing  its 
Aimual  Report  of  Flow  Through  of  Cash 
Out  and  Penalty  Revenues. 

Trunkline  states  that  this  filing  is 
made  in  accordance  with  Section  23  of 
the  General  Terms  and  Conditions  in 
Trunkline's  FERC  Gas  Tariff,  Third 
Revised  Volimie  No.  1. 

Trunkline  further  states  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  RegiUatory  Conunission, 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  ^85.211  of  the  Commission's 
Rules  and  I^ulations.  All  such  motions 
or  protests  4iust  be  filed  on  or  before  the 
date  as  indii;ated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  v^  ill  not  serve  to  make 
protestants  }arties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  i  lotion  to  intervene.  This 
filing  is  ava  lable  for  review  at  the 
Commissioi  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commissioif's  Web  site  at  http:// 
www.ferc.gciv  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  tlie  last  three  digits  in  the 
docket  number  field  to  access  the 
document,  ^or  assistance,  please  contact 
FERC  Onlinfe  Support  at 
FERCOnlinaSupport@ferc.gov  or  toll- 
ft-ee  at  (866)1208-3676,  or  TTY,  contact 
(202)  502-8^9.  The  Commission 
strongly  encjourages  electronic  filings. 
See  18  CFR  b85.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  t]  le  "e-Filing"  link. 

Comment  Date:  September  24,  2003. 

Magalie  R.  St  las. 

Secretary. 

[FR  Doc.  03-;  4248  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  (  n7-01-P 


EXPORT-mlPORT  BANK  OF  THE 
UNITED  STATES 

I 

Sunshine  A|ct  Meeting 


Revised  Notice  of  an  opening 
Board  of  Directors  of  the 
Bank  of  the  United 


t  le 


lmp(  irt 


ACTION: 

meeting  of 

Export 

States. 

Time  and 
25, 2003  at 
be  held  at  E  (. 
811  Vermort 
Washington , 

Open  Ag«  ndi 
Secured  No  e 
(2)  amendrnjent 
Bylaws. 

Public  Pa^icipat 
be  open  to 
Attendees 
Executive 


Place:  Thursday,  September 
30  a.m.  The  meeting  will 
-Im  Bank  in  Room  1143, 
Avenue,  NW., 
DC  20571. 

a  Items:  (l)  PEFCO 
Issues  (Resolution);  and 
to  the  Ex-Im  Bank 


_. r— 'io'''  T^he  meeting  will 

{ ublic  participation, 
t  lat  are  not  employees  of  the 
B  'anch  will  be  required  to 
sign  m  pnoi  to  the  meeting. 

FOR  FURTHEI I  INFORMATION  CONTACT:  For 

further  infoi  mation,  contact:  Office  of 
the  Secretai  y,  811  Vermont  Avenue, 


NW.,  Washington,  DC  20571  (Telephone 
No.  202-565-3957). 

Peter  B.  Saba, 

General  Counsel. 

[FR  Doc.  03-24448  Filed  9-23-03;  3:38  pm] 

BILUNG  CODE  6690-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission. 

DATE  AND  TIME:  Tuesday,  September  30, 

2003  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 

matters  pursuant  to  2  U.S.C.  43 7g. 

Audits  conducted  piu-suant  to  2  U.S.C. 

437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATE  AND  TIME:  Wednesday,  October  1, 

2003,  at  9:30  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (ninth  floor). 

STATUS:  This  hearing  will  be  open  to  the 

public. 

MATTERS  BEFORE  THE  COMMISSION: 

Notices  of  Proposed  Rulemakings  on 

Party  Committee  Telephone  Banks; 

Political  Committee  Mailing  Lists; 

Candidate  Travel;  and  Multicandidate 

Political  Committees  and  Biennial 

Contribution  Limits. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ron  Harris,  Press  Officer,  Telephone: 

(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission . 

[FR  Doc.  03-24336  Filed  9-23-03;  10:43  am] 

BILLING  CODE  671S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-118] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
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Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


Respondents 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Select  Agent 
Distribution  Activity  (OMB  No.  0920- 
0591) — Extension— National  Center  for 
Infectious  Diseases  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

The  National  Center  for  Infectious 
Diseases  (NCID)  is  requesting  a  three 
year  extension  to  continue  data 
collection  under  the  Select  Agent 
Distribution  Activity.  The  purpose  of 
this  project  is  to  provide  a  systematic 


Researcher 


Number  of  re- 
spondents 


900 


and  consistent  mechanism  to  review 
requests  that  come  to  CDC  for  Select 
Agents.  In  light  of  current  Bioterrorism 
concerns  and  the  significant  NIH  grant 
monies  being  directed  toward  Select 
Agent  research,  NCID  anticipates  the 
jeceipt  of  hundreds  of  requests  for 
Select  Agents.  Applicants  will  be 
expected  to  complete  an  application 
form  in  which  they  will  identify 
themselves  and  their  institution, 
provide  a  CV  or  biographical  sketch,  a 
summar}'  of  their  research  proposal,  and 
sign  indemnification  and  material 
transfer  agreement  statements.  A  user 
fee  will  be  collected  to  recover  costs  for 
materials,  handling  and  shipping 
(except  for  public  health  laboratories.) 
The  cost  to  the  respondent  will  vary 
based  on  which  agent  is  requested. 


Numt>er  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse 
(intiours) 


30/60 


Total  tHjrden 
(in  flours) 


450 


Dated:  September  16,  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-24272  Filed  9-24-03:  8:45  am] 

BILUNG  CODE  4163-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-117] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;^(b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility .^  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Assessment  of 
Educational  Materials  and  Website — 
New — National  Center  for  Infectious 
Diseases  (NCID),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

The  CDC's  Division  of  Healthcare 
Quality  Promotion  (DHQP)  develops 
and  disseminates  educational  products 
and  materials  to  assist  healthcare 
personnel  in  preventing  infections, 
antimicrobial  resistance,  and  other 
adverse  events  to  protect  the  public 
health.  These  educational  materials/ 
products  include  slides  sets  with 
discussion  points,  brochures,  posters, 
video-conferences,  and  workbooks  that 
may  be  distributed  by  mail,  electronic 
mail,  or  the  Internet. 

Evaluation  of  public  health  activities 
is  essential  to  fulfill  CDC's  operating 
principles  for  guiding  public  health 
practices.  DHQP  plans  to  assess  (1)  the 
usefulness  and  usability  of  its 
educational  materials/products;  (2)  the 


usefulness  and  usability  of  its  Web  site; 
and  (3)  the  impact  of  educational 
materials/products  in  the  heahhcare 
personnel  knowledge,  attitudes,  and 
beliefs  regarding  preventing  infections, 
antimicrobial  resistance,  and  other 
adverse  events.  Results  will  be  used  to 
improve  the  quality  and  usability  of 
DHQP  educational  materials  and  the 
accessibility  o/  the  DHQP  web 
information. 

Five  to  25  questit)ns  pertinent  to  tiie 
evaluation  of  a  specific  educational 
material/product  format  or  DHQP  Web 
site  will  be  selected  from  an  OMB 
approved  list  of  questions.  Questions  to 
assess  the  knowledge,  attitudes  and 
beliefs  of  healthcare  personnel  will  be 
used  before  and  after  the  training 
sessions  with  specific  educational 
materials/products.  Most  responses  will 
be  obtained  via  the  DHQP  Web  site 
without  personal  identifiers;  however, 
some  will  be  on  printed  forms. 
Questions  can  also  be  sent  by  electronic 
mail  or  mail.  Responses  will  be 
voluntary  and  no  personal  identifiers 
will  be  collected. 

These  assessments  will  enable  DHQP 
to  develop  educational  materials/ 
products  to  suit  the  needs  of  the 
constituents.  Data  will  be  collected 
using  the  Internet  or  printed  forms. 
There  will  be  no  costs  to  the 
respondents. 
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Title 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


Total  burden 
(in  hours) 


Assessment  of  educational  materials 

Assessment  of  website 

Assessment  of  knowledge,  attitudes,  and  beliefs 
Total :.... 


3,125 

26.750 

1,000 


10/60 
10/60 
15/60 


521 
4.458 

250 
5.229 


Dated:  September  16,  2003 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-24273  Filed  9-24-03;  8:45  am] 

BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-4)3-119] 

Proposed  Date  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  pubHc  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnunents,  pall  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through' the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 


MS-D24.  Atlanta,  GA  30333.  Written 
comments  !  hould  be  received  within  60 
days  of  this  notice. 

Proposec  Project:  Youth  Media 
Campaign  1  awareness  and  Reaction 
Tracking,  (( )MB  No.  0920-0582)— 
Extension-  National  Center  for  Chronic 
Disease  Pre)i^ention  and  Health 
Promotion  NCCDPHP),  Centers  for 
Disease  Coi  itrol  and  Prevention  (CDC). 

In  FY  20(  1,  Congress  established  the 
Youth  Med  a  Campaign  at  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Spe(  ifically,  the  House 
Appropriat  ons  Language  said:  The 
Committee  believes  that,  if  we  are  to 
have  a  posi  live  impact  on  the  future 
health  of  th  e  American  population,  we 
must  chan^  e  the  behaviors  of  our 
children  ar  d  young  adults  by  reaching 
them  with  i  uportant  health  messages. 
CDC,  worki  ng  in  collaboration  with 
federal  pai1  ners,  is  coordinating  an 
effort  to  plan,  implement,  and  evaluate 
a  campaign  designed  to  clearly 
communicj  te  messages  that  will  help 
kids  devela  p  habits  that  foster  good 
health  over  a  lifetime.  The  campaign  is 
based  on  pi  inciples  that  have  been 
shown  to  enhance  success,  including: 
designing  nbessages  based  on  research; 
testing  messages  with  the  intended 
audiences;  involving  young  people  in 
all  aspects  of  campaign  plarming  and 
implementation;  enlisting  the 
involvement  and  support  of  parents  and 
other  influtocers;  tracking  the 
campaign's  effectiveness  and  revising 
Campaign  messages  and  strategies  as 
needed.      J 

In  accordance  with  the  original  OMB 
approval  (C  MB  NO.:  0920-0582;  March 
10,  2003),  t  lis  extension  will  continue 
to  expand  a  nd  enhance  the  ongoing 
monitoring  of  the  campaign's 
penetration  with  the  target  audience. 
For  the  can  paign  to  be  successful, 
campaign  p  lanners  must  have 
mechanism  s  to  determine  the  targets' 
awareness  i  )f,  and  reaction  to.  the 
campaign  b  rand  and  messages  as  the 


ceunpaign  evolves.  Campaign  planners 
also  need  to  identify  which  messages 
are  likely  to  have  the  greatest  impact  on 
attitudes  and  desired  behaviors. 

The  awareness  and  reaction  tracking 
study  (YMC  Tracking  Survey)  has 
facilitated  campaign  plaimers'  ability  to 
continually  assess  and  improve  the 
effectiveness  of  the  targeted 
communication  and  other  marketing     ' 
variables  throughout  the  evolution  of 
the  campaign.  It  enables  stafi^to 
determine  which  media  channels  are 
most-effective  to  optimize 
communication  variables  such  as  weight 
levels,  frequency  and  reach 
components,  programming  formats,  etc. 
that  will  have  the  greatest  effect  upon 
communicating  the  desired  message  to 
the  target  audiences.  Implementation  of 
the  survey  has  provided  for  efficient 
collection  of  campaign  awareness  and 
understanding  levels  on  a  continual 
basis. 

The  campaign  uses  a  tracking 
methodology  at  specific  time  points 
using  age-targeted  samples.  Tracking 
methods  may  include,  but  are  not 
limited  to  telephone  surveys,  telephone 
or  in-person  focus  groups,  web-based 
surveys,  or  intercept  interviews  with 
tweens,  parents,  other  teen  influencers 
and  adult  influencers  nationally  and  in 
specified  cities. 

As  planned,  the  marketing  efforts 
have  been  implemented  in  selected 
cities;  the  campaign  planners  also  want 
to  continue  to  evaluate  which  strategies 
are  most  effective  in  which  locals. 

Continuous  tracking  of  awareness  of 
the  brand  and  the  advertising  messages 
are  standard  tools  in  advertising  and 
marketing.  The  commitment  of 
resources  to  the  campaign's  marketing 
efforts  mandates  that  campaign  planners 
be  able  to  respond  quickly  to  changes 
needed  in  message  execution  or  delivery 
as  is  standard  practice  in  the  advertising 
industry.  There  is  no  cost  to 
respondents. 
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Respondents 


Tweens  (ages  9-13) 
Parents 

Total 


Number  of 
respondents 


20.000 
10.000 


Nunfit)erof 
responses/ 
respor)dent 


Average 

burden/ 

response 


15/60 
15/60 


Total 
burden 


5,000 
2,500 


7,509 


Dated:  September  19,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  03-24274  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-120] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


Respondents 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Survey  of  Primary 
Care  Physicians  Regarding  Prostate 
Cancer  Screening — New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Prostate  cancer  is  the  most  common 
cancer  in  men  and  is  the  second  leading 
cause  of  cancer  deaths,  behind  lung 
cancer.  The  American  Cancer  Society 
estimates  that  there  will  be  about 
220,900  new  cases  of  prostate  cancer 
and  about  28,900  deaths  in  2003. 
Although  prostate  cancer  deaths  have 
declined  over  .the  past  several  years,  it 
ranks  fifth  among  deaths  from  all 
causes.  The  digital  rectal  examination 
(DRE)  and  prostate  specific  antigen 
(PSA)  test  are  used  to  screen  for  prostate 


Primary  Care  Physician 
Total  


Numt)er  of 
respondents 


1,500 


cancer.  Screening  is  controversial  and 
many  are  not  in  agreement  as  to  whether 
prostate  specific  antigen  (PSA)  based 
screening,  early  detection,  and  later 
treatment  increases  longevity.  Although 
major  medical  organizations  are  divided 
on  whether  men  should  be  routinely 
screened  for  this  disease,  it  appears  that 
all  of  the  major  organizations 
recommend  discussion  with  patients 
about  the  benefits  and  risks  of 
screening. 

The  purpose  of  this  project  is  to 
develop  and  administer  a  national 
survey  to  a  sample  of  American  primary 
care  physicians  to  examine  whether  or 
not  they:  screen  for  prostate  cancer 
using  (PSA  and/ or  DRE),  recommend 
testing  and  under  what  conditions, 
discuss  the  tests  and  the  risks  and 
benefits  of  screening  with  patients,  and 
if  their  screening  practices  vary  by 
factors  such  as  age.  ethnicity,  and  family 
history.  This  study  will  examine 
demographic,  social,  and  behavioral 
characteristics  of  physicians  as  they 
relate  to  screening  and  related  issues, 
including  knowledge  and  awareness, 
beliefs  regarding  efficacy  of  screening 
and  treatment,  frequency  x)f  screening, 
awareness  of  the  screening  controversy, 
influence  of  guidelines  from  medical, 
practice  and  other  organizations,  and 
participation  and/or  willingness  to 
participate  in  shared  decision-making. 
There  is  no  cost  to  respondents. 


Numt)er  of 
responses/ 
respondents 


Average 

burden/ 

response 

(in  hours) 


40/60 


Total 

txjrden 

(in  hours) 


1.000 


1,000 
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Dated:  September  19,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-24275  Filed  9-24-03;  8:45  am] 
BILUfIG  CODE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-121] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu'acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  form  s  of  information 
technology.  J  end  comments  to  Anne 
O'Connor,  CI  >C  Assistant  Reports 
Clearance  Of  icer,  1600  Clifton  Road, 
MS-D24,  Atl^ta,  GA  30333.  Written 
comments  sh  ould  be  received  within  60 
days  of  this  r  otice. 

Proposed  Project:  Cross-sectional 
Outcome  Suilvey  for  Evaluation  of  CDC 
Youth  Media  Campaign — New — 
National  Center  for  Chronic  Disease 
Prevention  aj  id  Health  Promotion 
(NCCDPHP),  jCenters  for  Disease  Control 
and  Prevention  (CDC). 

In  FY  2001 ,  Congress  established  the 
Youth  Media  Campaign  at  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Specifically,  the  House 
Appropriations  Language  said:  The 
Committee  believes  that,  if  we  are  to 
have  a  positiye  impact  on  the  future 
health  of  the  American  population,  we 
must  change  the  behaviors  of  our 
children  and  young  adults  by  reaching 
them  with  in  portant  health  messages. 
CDC,  workin ;  in  collaboration  with 
Federal  parti  ers,  coordinated  an  effort 
to  plan,  impl  sment,  and  evaluate  a 
campaign  de  ligned  to  clearly 
communicat(  i  messages  that  will  help 
youth  develojp  habits  that  foster  good 
health  ovpr  a  lifetime.  The  Campaign  is 
based  on  prii  iciples  that  have  been 
shown  to  enhance  success,  including: 
Designing  mi  sssages  based  on  research; 
testing  messj  ges  with  the  intended 
audiences;  ii  volving  young  people  in 
all  aspects  oi  Campaign  planning  and 
implementat  on;  enlisting  the 
involvement  and  support  of  parents  and 
other  influencers;  refining  the  messages 
based  on  resrarch;  and  measuring  the 
effect  of  the  <  ampaign  on  the  target  ' 
audiences. 

To  measure  the  effect  of  the  campaign 
on  the  target  audiences,  CDC  is  using  a 
longitudinal  design  with  a  telephone 


survey  of  tween  and  parent  dyads 
(Children's  Youth  Media  Siuvey  and 
Parents'  Youth  Media  Survey,  0MB: 
0920-0587)  that  assesses  aspects  of  the 
knowledge,  attitudes,  beliefs,  and  levels 
of  involvement  in  positive  and  physical 
activities.  The  baseline  survey  was 
conducted  prior  to  the  laimch  of  the 
campaign  from  April  through  2002. 
Three  thousand  parent/child  dyads 
(from  a  nationally  representative 
sample)  and  3000  parent/child  dyads 
from  the  six  "high  dose"  communities 
were  interviewed,  for  a  total  of  12,000 
respondents.  To  measure  the  first  year's 
effects  of  the  campaign,  a  follow  up 
survey  was  administered  to  the  baseline 
respondents  April  to  June  2003.  The 
same  respondents  will  be  re-siu^^eyed  in 
April  to  June  2004. 

In  addition  to  the  follow-up  survey,  a 
new  national  cross-sectional  sample 
will  be  included  in  the  outcome 
evaluation  for  spring  2004.  The  cross- 
sectional  sample  will  serve  as  a  bridge 
to  future  years  of  the  outcome  survey 
design,  which  transfers  from  a 
longitudinal  to  a  cross-sectional  design. 
Use  of  a  concurrent  cross-sectional 
survey  will  address  important  design 
problems  related  to  re-contact 
respondent  bias  that  can  affect  the 
results  of  a  longitudinal  survey.  Thus,  a 
telephone  survey  will  be  administered 
in  spring  2004  to  2,400  parent/youth 
dyads  in  the  new  national  cross- 
sectional  sample  using  RDD 
methodology.  This  siuvey  will  occur 
concurrently  with  the  Year  2  Follow-up 
Survey,  and  the  survey  instrument  will 
be  the  same  as  the  Year  2  Follow-up 
Survey.  In  years  subsequent  to  2004, 
YMC  will  continue  to  conduct  cross- 
sectional  surveys  of  approximately  2400 
parent/child  dyads.  There  is  no  cost  to 
respondents. 


Respondents 


Number  of 
respondents 


Numtser  of 
responses/ 
respondent 


Average 

burden/ 

response 


Total 
burden 


Tweens  (9  to  13  year  olds)  ....^. 
Parents 


2400 
2400 
2400 
2400 
2400 
2400 


1  (2004) 
1  (2005) 
1  (2006) 
1  (2004) 
1  (2005) 
1  (2006) 


15/60 


15/60 


Total 


600 
600 
600 
600 
600 
600 

3600 
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Dated:  September  19,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-24276  Filed  9-24-03;  8:45  am) 
BILUNG  CODE  4163-1 8-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-O3-123] 

Proposed  Data  Collections  Submitted 
for  Public  Comrhent  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)CA)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Cleeirance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


Year 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National 
Nosocomial  Infections  Siuveillance 
(NNIS)  System — Extension — National 
Center  for  Infectious  Disease  (NCID). 
The  NNIS  system,  which  was  instituted 
in  1970,  is  an  ongoing  surveillance 
system  currently  involving  345 
hospitals  that  voluntarily  report  their 
nosocomial  infections  data  to  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  who  aggregate  the 
data  into  a  national  database.  The  data 
are  collected  using  surveillance 
protocols  developed  by  CDC  for  high 
risk  patient  groups  (ICU,  high-risk 
nursery,  and  surgical  patients). 
Instructional  manuals,  training  of 
surveillance  personnel,  and  a  computer 
surveillance  software  are  among  the 
support  that  CDC  provides  without  cost 
to  participating  hospitals  to  ensvue  the 
reporting  of  accurate  and  uniform  data. 

In  the  very  near  future  this  data 
collection  will  be  merged  with  two 
other  collections  to  form  the  National 
Healthcare  Safety  Network  (NHSN). 
This  network  will  be  a  computer-based 
system.  Since  this  system  will  be 
phased  in  over  time,  CDC  will  need  to 
continue  using  the  forms  within  this 
clearance  request  until  the 
transformation  has  been  completed. 

The  purpose  of  the  NNIS  system  is  to 
provide  national  data  on  the  incidence 
of  nosocomial  infections  and  their  risk 


factors,  and  on  emerging  antibiotic 
resistance.  The  data  are  used  to 
determine  the  magnitude  of  various 
nosocomial  infection  problems  and 
trends  in  infection  rates  among  patient  - 
with  similar  risks.  They  are  used  to 
detect  changes  in  the  epidemiology  of 
nosocomial  infections  resulting  from 
new  medical  therapies  and  changing 
patient  risks.  New  to  the  NNIS  system 
is  the  monitoring  of  antibiotic  resistance 
and  antimicrobial  use  in  groups  of 
patients  to  describe  the  epidemiology  of 
antibiotic  resistance  and  to  understand 
the  role  of  antimicrobial  therapy  to  this 
growing  problem.  The  NNIS  system  can 
also  serve  as  a  sentinel  system  for  the 
detection  of  nosocomial  infection 
outbreaks  in  the  event  of  national 
distribution  of  a  contaminated  medical 
product  or  device. 

The  respondent  burden  is  not  the 
same  in  each  hospital  since  the 
hospitals  can  select  from  a  wide  variety 
of  surveillance  options.  A  typical 
hospital  will  monitor  patients  for 
infections  in  two  ICUs  and  surgical  site 
infections  following  three  surgical 
operations.  The  respondent  burden 
includes  the  time  and  cost  to  collect 
data  on  nosocomial  infections  in 
patients  in  these  groups  and  the 
denominator  data  to  characterize  risk 
factors  in  the  patients  who  are  being 
monitored:  to  enter  the  data  as  well  as 
a  surveillance  plan  into  the  surveillance 
software:  to  send  the  data  to  CDC  by 
electronic  transmission;  and  complete  a 
short  annual  survey  and  administrative 
forms.  The  respondent  burden  is 
expected  to  increase  since  an  estimated 
10  hospitals  are  expected  to  enroll  into 
the  NNIS  system  each  year.  There  is  no 
cost  to  the  respondent. 


Numt)er  of 
respondents 


Numt)er  of 
responses/ 
respondent 


Average 

burden/ 

response 

(in  hours) 


Total 

burden 

,(in  hours)  ■ 


2003  

345 
355 
365 

1 
1 

1 

925 
927 
929 

319,000 
329,000 
339.000 

2004  

2005 

Total : 

_;        I 

987,000 
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Dated:  September  19.  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-24277  Filed  9-24-03;  8:45  am) 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-O3-122] 

Proposed  Data  Collections  Siibmitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  rej[uirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estknate  of  the  burden  of  the 
prQposed  collection  of  information;  (c) 
ways  to  enhs  nee  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  th ;  collection  of  information 
on  responde  its,  including  through  the 
use  of  autom  ated  collection  techniques 
or  other  fom  s  of  information 
technology. ;  lend  comments  to  Seleda 
Perryman,  C  X!  Assistant  Reports 
Clearance  O  ficer,  1600  Clifton  Road, 
MS-D24,  At  anta.  GA  30333.  Written 
comments  si  lould  be  received  within  60 
days  of  this  i  lotice. 

Proposed .  Project:  Online  Evaluation 
Of  A  CIS  Ma  p  Server  Project  With  The 
Migrant  Clin  icians  Network — New — 
Agency  for  1  oxic  Substances  and 
Disease  Regi  ;try  ( ATSDR) . 

In  2001,  A  rSDR  began  working  with 
the  Migrant  Clinicians  Network  (MCN) 
on  a  nationa  project  to  use  an  internet- 
based  mappi  ag  service  to  help  decrease 
disparities  b  r  improving  health  care 
services  for  i  ligrant  workers  through  a 
resource,  inf  armation,  consultation  and 
reporting  Ge  jgraphic  Information 
Systems  (GIJ )  mapping  application  for 
the  health  ca  re  providers  within  the 
MCN.  The  V>  eb  site  will  be  available  at 
http://gis.cdi  ..gov/mcnarcims. 

As  part  of  :he  implementation  of  the 
Web  site,  M(  :N  and  ATSDR  are 
proposing  to  include  an  online 
evaluation  si  irvey  to  ensure  that  the 
mapping  ser  ^ice  is  meeting  the  needs  of 
the  health  ca  re  clinicians  providing 
services  to  n  igrant  populations.  The 


survey  will  provide  both  MCN  and 
ATSDR  valuable  immediate 
opportunities  to  configure  the  Web  site 
to  the  practical  needs  of  the  physicians 
and  other  health  care  providers  using 
the  Web  site  for  clinical  care  to  prevent, 
intervene,  and  treat  environmental 
exposures  for  migrant  farm  vrorkers  and 
their  families. 

The  evaluation  survey  will  be 
included  on  the  main  access  page  of  the 
Web  site  http://gis.cdc.gov/mcnarcims. 
The  feedback  survey  will  be  completely 
voluntary  and  will  assess  the  following: 
(1)  ease  of  navigating  the  Web  site;  (2) 
ease  of  locating  information  within  the 
site;  (3)  content  of  the  Web  site;  (4) 
technology  issues  [e.g.,  loading,  links, 
printing);  and  (5)  utility  of  the  Web  site 
to  health  care  practice  and 
environmental  health  prevention, 
practice  and  intervention.  An  additional 
question  will  ascertain  the  respondent's 
job  category  to  determine  the  type  of 
person  accessing  the  Web  site  which 
will  help  ATSDR  and  MCN  update  and 
modify  the  content  of  the  Web  site  to 
better  fit  the  actual  site  user. 

It  is  anticipated  that  the  feedback 
survey  will  provide  critical  information 
to  enable  ATSDR  to  provide  ongoing 
continuing  improvement  of  the  site  to 
meet  the  needs  of  the  MCN  clinician. 
This  will  also  provide  ATSDR  and  MCN 
with  benchmarks  to  meet  agency 
performamce  standards.  The  feedback 
survey  will  be  at  no  financial  cost  to  the 
participant  and  will  be  located  on  the 
/n'SDR  GIS  map  server  Web  site. 


Respondents 


Number  of 
respondents 


Responses 
per  respond- 
ent 


Average 

burden  per 

response 

(in  hours) 


Total  annual 

burden 

(in  hours) 


MCN  Health  Care  Members 
General  public 


400 
100 


5/60 
5/60 


33 
8 


Total 


41 


Dated:  September  19,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-24278  Filed  9-24-03;  8:45  am) 

BILLING  CODE  4ie3-18-P 


DEPARTME  4T  OF  HEALTH  AND 
HUMAN  SEI  VICES 

National  Ins  itutes  of  Health 


Proposed 
Request; 
Survey  on 
Conditions 


C>llection;  Comment 
The  National  Epidemiologic 
/  Icohol  and  Related 


compliance  with  the 
of  section  3506(c)(2)(A)  of 
Reduction  Act  of  1995, 
opportunity  for  public  comment  on 
collection  projects,  the 
Institute  on  Alcohol  Abuse  and 

NIAAA),  the  National 
of  health  (NIH)  will  publish 
suiimaries  of  proposed 


SUMMARY:  In 

requirement 

the  Paperwa  rk 

for 

proposed 

National 

Alcoholism 

Institutes 

periodic 


projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection  ' 

Title:  The  National  Epidemiologic 
Survey  on  Alcohol  and  Related 
Conditions. 

Type  of  Information  Collection 
Request:  REINSTATEMENT,  OMB  No. 
0925-0484,  expiration  date,  3/31/2004. 

Need  and  Use  of  Information 
Collection:  This  study  will  determine 
the  incidence  of  alcohol  use  disorders  in 
a  representative  sample  of  the  United 
States  population  with  the  primary 
purpose  of  estimating  the  extent  and 
distribution  of  alcohol  consumption, 
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alcohol  use  disorders  and  their 
associated  psychological  and  medical 
disabilities  across  major 
sociodemographic  subgroups.  The 
primary  objectives  of  this  second  wave 
of  this  longitudinal  study  is  to 
understand  the  relationships  between 
alcohol  consumption,  alcohol  use 
disorders  and  their  related  disabilities 
with  a  view  towards  designing  more 
effective  treatment  and  intervention 
programs.  The  findings  will  provide 
valuable  information  concerning:  (1) 
The  relationship  between  alcohol  use 
disorders  and  their  related  disabilities 
in  subgroups  of  the  population  of 
special  concern;  (2)  identification  of 
subgroups  at  high  risk  for  alcohol  use 
disorders  that  may  be  complicated  by 
associated  psychologiced  and  medical 
disabilities;  (3)  incidence  of  alcohol  use 
disorders  and  their  associated 
disabilities  with  a  view  toward 
understanding  their  natural  history;  (4) 
treatment  utilization  of  alcohol  use 
disorders  in  order  to  determine  unmet 
treatment  need  and  linguistic,  social, 
economic  and  cultural  barriers  to 
treatment;  (5)  the  college-aged  segment 
of  the  population  at  high  risk  for  binge 
drinking  and  its  adverse  consequences; 
and  (6)  the  identification  of  safe  and 
hazardous  levels  of  drinking  as  they 
relate  to  the  development  of  alcohol  use 
disorders  and  their  associated 
disabilities. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Individuals. 

Type  of  Respondents:  Adults. 

Estimated  Number  of  Respondents: 
43.093. 

Estimated  Number  of  Responses  per 
Respondent:!. 

Average  Burden  Hours  Per  Response: 
1.00. 

Estimated  Total  Annual  Burden 
Hours  Requested:  43.093. 

The  annualized  cost  to  respondents  is 
estimated  at:  $776,000.00.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comrtients  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
■  (1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  inclviding  whether  the 
information  will  have  practical  utility; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  Ihe  burden  of  the 


collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnunents,  contact  Dr.  Bridget  Grant. 
Chief.  Laboratory  of  Biometry  and 
Epidemiology.  Division  of  Intramural 
Clinical  and  Biological  Research. 
NIAAA,  NIH,  Willco  Building,  Suite 
514,  6000  Executive  Boulevard, 
Bethesda,  Maryland  20892-7003,  or  call 
non-toll-free  number  (301)  443-7370  or 
E-mail  your  request,  including  y^u^ 
address  to:  Bgrant@wilIco.niaac    ih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

Dated:  September  15,  2003. 
Stefihen  Long, 

Executive  Officer,  NIAAA. 

[FR  Doc.  03-24194  Filed  9-24-03:  8:45  am] 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S.    . 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  (301) 
496-7057;  fax:  (301)  402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


Novel  Anti-Tumor  and  Anti-Fungal 
Compounds  Isolated  from  PlaiAs  of  tke 
Genus  Aniba 

R.  Shoemaker,  E.  Sausville,  G.  Cragg,  D. 
Newman,  M.  Currens.  T.  McCloud,  P. 
Klausmeyer,  K.  Tucker,  M.  Baseler.  G. 
Chnumy.  and  W.  Bancroft  {NCI) 

HLtat  Cell  Line 

Barbara  K.  Felber  and  George  Pavlakis 

(NCI) 
DHHS  Reference  No.  E-273-2003/0 
(NIH  AIDS  Research  &  Reference 
Reagent  Program  catalog  number 
1293) 
Licensing  Contact:  Susan  Ano;  301/435- 
5515;  anos@maiI.nih.gov 
This  cell  line  contains  stably 
integratedcopies  of  the  HIV-1  LTR 
promoter  linked  to  a  synthetic  one-exon 
tat  gene.  HLtat  was  generated  by 
cotransfection  of  HeLa  cells  with 
pSV2neo  and  with  pL3tat,  which 
contains  the  HIV-1  LTR  promoter, 
synthetic  first  tat  exon.  and  the  SV40 
polyadenylation  signal.  Clone  HLtat  was 
selected  in  G418  on  the  basis  of  high- 
level  production  of  the  one-exon  Tat. 
The  cell  line  is  stable  and  does  not  need 
to  be  routinely  maintained  imder  G418 
selection.  When  transfected  with  HIV 
DNA  or  with  any  plasmid  expressing 
the  gene  of  interest  driven  by  the  HIV 
LTR  promoter,  high-level  of  gene 
expression  is  achieved.  This  cell  line  is 
further  described  in  J.  Virol  64:3734, 
1990;  AIDS  Res.  Ref.  Reagent  Program 
Courier  91-01:8, 1991;  and  J.  Virol 
64:2519,  1990.  This  cell  line  is  available 
for  licensing  through  a  Biological 
Materials  License  Agreement. 
U.S.  Provisional  Application  No.  60/ 
433.489  filed  28  Jan  2003  (DHHS 
Reference  No.  E-224-2O02/0-US-O1) 
Licensing  Contact:  Brenda  Hefti;  301/ 
435-4632;  heftib@maiLnih.gov 
The  invention  describes  separate  and 
combined  extracts  from  two  plants  of 
the  genus  Aniba,  and  a  specific' 
compound  possessing  and  indolizinium 
core.  Both  the  purified  extracts  and  the 
pure  substituted  inolizinium  compound 
were  found  to  inhibit  the  growth  of  the 
azone-resistant  fungi  C.  albicans,  certain 
bacteria,  as  well  as  demonstrating  a 
differential  response  across  the  NCI 
human  tumor  cell  line  panel  with  a 
special  sensitivity  observed  in  several 
leukemia  cell  lines. 

Cloning  and  Characterizatien  of  VIAF 
in  Several  Organisms 

Colin  S.  Duckett,  Bettina  M.  Richter 
(NCI) 

U.S.  Provisional  Application  No.  60/ 
163,748  filed  05  Nov  1999  (DHHS 
Reference  No.  E-016-2000/0-US-01), 
PCT/USOO/20576  filed  28  Jul  2000 
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(DHHS  Reference  No.  E-01 6-2000/0- 

PCT-02),  U.S.  Patent  Application  No. 

10/129,424  filed  03  May  2002  (DHHS 

Reference  No.  E-016-2000/0-US-03) 
Licensing  Contact:  Matthew  Kiser;  301/ 

435-5236;  e-mail: 

kisenn@mail.nih.gov 

The  process  of  apoptosis,  or 
programmed  cell  death,  can  be  utilized 
to  eliminate  unwanted  cells,  and  it  can 
occur  during  embryogenesis,  tiunover  of 
senescent  cells  or  metamorphosis.  It  can 
also  be  part  of  a  defense  mechanism 
against  pathogens,  e.g.,  viruses,  by 
allowing  the  host  organism  to  eliminate 
infected  cells.  In  an  attempt  to 
circumvent  this  defense  mechanism, 
pathogens  can  produce  gene  products 
that  block  these  apoptotic  pathways.  For 
example,  O.  pseudotsugata  expresses  a 
family  of  inhibitors  of  apoptosis 
proteins  (LAP),  and  experimental  data 
suggests  that  these  lAPs  can  play  a  role 
in  the  protection  from  cellular 
apoptosis.  This  application  claims 
nucleic  acid  and  amino  acid  sequences 
corresponding  to  a  viral  lAP-associated 
factor,  or  VIAF.  The  gene  and  its 
product  may  enhance  the  anti-apoptotic 
properties  of  lAPs  although  the  exact 
mechanism  of  this  interaction  is  not 
clear.  This  technology  could  be  used  to 
treat  disease  states  where  VIAF  is 
under-expressed,  e.g.,  breast 
adenocarcinomas,  where  there  is  an 
over-expression  of  VIAF,  e.g., 
neurodegenerative  diseases  and  where 
apoptosis  is  undesired,  e.g.,  AIDS  and 
autoimmune  diseases.  Additional 


17-276 
17-537 
17-756 

PSfiiPC) 


-Same  as  above 


information  pnay  be  found  in  Duckett, 
CS,  "Novel  modulators  of  the  apoptotic 
cell  death  pathway,"  Mol.  Biol.  Cell  12: 
732Suppl.  S  Nov  2001. 

Dated:  Septtember  16,  2003. 
Steven  M.  FeKuson, 

Director,  Divit  ion  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Insti  lutes  of  Health. 

[FR  Doc.  03-2  4192  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  4  I4(M)1-P 


DEPARTMSn*  OF  HEALTH  AND 
HUMAN  SEIIVICES 

National  Ins  titutes  of  Health 

Governmen  -Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Na^onal  Institutes  of  Health, 
Public  Healtli  Service,  HHS. 
ACTION:  Noti[:e. 


SUMMARY:  T  le  inventions  listed  below 
are  owned  b  '^  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  2G7  to  achieve  expeditious 
commercialfeation  of  results  of 
federaily-fuaded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  ti )  extend  market  coverage 
for  compani  js  and  may  also  be  available 
for  licensing . 
ADDRESSES: 
copies  of  th< 
listed  below 
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licensing  information  and 
U.S.  patent  applications 
may  be  obtained  by  writing 


oE6 


Internal  Control  Nucleic  Acid  Molecule     U.S.  Provisional 
for  Real-Time  Pol3rmerase  Chain  60/4  71,121 

Reaction  Reference 


Michael  Vickery,  Angelo  DePaola, 
George  Blackstone  (FDA) 


same  as  above 


Patent  Application  No. 

filed  16  May  2003  (DHHS 

No.  E-213-2003/0-US-01) 


to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  (301) 
496-7057;  fax:  (301)  402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Soluble  SARS  Coronavirus  Spike 
Protein  (S  Protein) 

Dimiter  Dimitrov,  Xiadong  Xiao  (NCI) 

DHHS  Reference  No.  E-228-2003/0- 
US-01  filed  22  Jul  2003 

Licensing  Contact:  Michael  Shmilovich; 
•     301/435-5019; 

shimlovm@maiI.nih  .gov 

The  SARS  coronavirus  is  etiologically 
linked  to  severe  acute  respiratory 
syndrome.  Soluble  forms  of  the  SARS 
coronavirus  spike  protein  have  been 
isolated  and  are  available  for  licensing 
for  use  in  generating  vaccines, 
antibodies,  and  kits  containing 
antibodies  that  bind  to  the  spike  protein 
for  treating  disease.  The  filed  patent 
application  additionally  claims  the 
associated  spike  protein  polypeptides, 
peptide  fragments,  and  conservative 
variants  thereof;  nucleic  acid  segments 
and  constructs  that  encode  the  spike 
protein,  polypeptides  and  peptide 
fragments  of  the  spike  protein,  and 
conser\'ative  variants  thereof  and 
coupled  proteins  that  include  the  spike 
protein  or  a  portion  thereof  and  , 

peptidomimetics. 


17-276 

■ 

17-537 

17-756 

S  protein. 

notag(NC) 

Medium 


Cell  lysate 


Licensing  Contact:  Michael  Shmilovich; 
301/435-5019; 
shmilovm@mail.nih.gov 

The  invention  provides  a  PCR  internal 
control  system  for  use  in  both  real-time 
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PCR  (also  known  as  kinetic  or  Q-PCR) 
and  conventional  PCR.  This  flexible 
system  has  a  number  of  novel  design 
qualities  which  make  it  luiiversally 
adaptable  for  use  in  virtually  any  real- 
time or  conventional  PCR  assay, 
including  RT-PCR  and  multiplex  PCR 
applications,  regardless  of  the  organism/ 
gene/nucleic  acid  being  targeted.  It 
■provides  the  user/assay  developer  a 
choice  of  control  product  sizes, 
fluorogenic  probe  reporting  systems, 
and  thermal  cycling  options,  allowing 
ease  of  incorporation  into  various  assay 
formats  and  instrument  platforms.  This 
unique  internal  control  also  can  be 
readily  incorporated  into  virtually  any 
existing  quantitative  multiplex  real-time 
PCR  assay.  The  invention  also  provides 
methods  of  using  the  internal  control 
system  and  kits  of  the  invention. 

Additional  information  may  be  found 
in  Vickery  et  al.,  "Detection  and 
Quantification  of  Total  and  Potentially 
Virulent  Vibrio  parahaemolyticus  Using 
a  4-Channel  Multiplex  Real-Time  PCR 
Targeting  the  tl.  tdh,  and  trh  Genes  and 
a  Novel  PCR  Internal  Control," 
published  abstract,  103rd  General 
Meeting  of  the  American  Society  for 
Microbiology,  May  18-23,  2003, 
Washington,  DC. 

Compositions  and  Methods  for 
Diagnostics  and  Therapeutics  For 
Hydrocephalus 

Perry  J.  Blackshear  ef  a/.  (NIEHS) 
.U.S.  Provisional  Patent  Application  No. 
60/374,184  filed  19  Apr  2002  (DHHS 
Reference  No.  E-163-2002/0-US-01); 
U.S.  Provisional  Patent  Application 
No.  60/388,266  filed  13  Jun  2002 
(DHHS  Reference  No.  E-163-2002/1- 
US-01);  PCT  Application  No.  PCT/ 
US03/12348  filed  18  Apr  2003  (DHHS 
Reference  No.  E-163-2002/2-PCT- 
01) 
Licensing  Contact:  Pradeep  Ghosh;  301/ 
435-5282;  ^oshpi@mail. nih.gov 
Congenital  nydrocephalus  is  a  public 
health  problem,  with  approximately  1  in 
1667  newborns  suffering  from  this  birth 
defect  in  the  United  States.  Many  cases 
of  congenital  hydrocephalus  are  caused 
by  chromosome  X-linked  genetic 
mutations,  but  the  genetic  causes  of  the 
non-X-linked  cases  are  unknown.  This 
invention  relates  to  RFX4_v3  proteins 
and  nucleic  acids  encoding  the 
RFX4_v3  proteins.  Deficiencies  in  the 
RFX4_v3  protein  are  associated  with 
congenital  hydrocephalus  in  mice; 
specifically,  the  hydrocephalus  is  non- 
communicating  emd  associated  with 
aqueductal  stenosis.  The  present 
invention  provides  assays  for  the 
detection  of  human  RFX4_v3 
polymorphisms  or  deficiencies  that  may 
lead  to  the  determination  of  an 


individual's  risk  of  developing 
hydrocephalus.  Congenital 
hydrocephalus  can  have  an  adverse 
effect  on  developing  brain  and  may 
predispose  to  neurological  defects  in 
children  and  adults.  These  defects  can 
be  manifested  as  mental  retardation, 
cerebral  palsy,  epilepsy  and  visual 
disabilities.  The  cost  of  treatment  for 
such  disorders  may  exceed  $100  million 
annually.  Efficient  diagnostics  to 
determine  the  risks  of  development  of 
this  type  of  hydrocephalus  are  lacking 
in  the  market.  The  present  invention 
would  be  most  usehil  in  developing 
diagnostic  tests  to  determine  whether 
parents  are  at  risk  to  have  a  child  with 
this  type  of  hydrocephaluSj  and  also  to 
determine  the  causes  of  congenital 
hydrocephalus  in  affected  children.. 

Sigma-2  Receptor  Agonists  Inhibit  flIV 
Infection  and  Replication  in 
Lymphocytes 

Keith  W.  Crawford  (NIDDK),  Wayne  D. 

Bowen  (NIDDK).  James  E.  Hildreth 

(EM) 
U.S.  Provisional  Application  No.  60/ 

440,367  filed  16  Jan  2003  (DHHS 

Reference  No.  E-145-2002/0-US-01) 
Licensing  Contact:  Sally  Hu;  301/435- 

5606;  e-mail:  hus@maiLnih.gov 

This  invention  describes  that  the 
compounds,  which  activate  sigma-2 
receptors,  decrease  a  particular  lipid 
called  sphingomyehn.  Sphingomyelin  is 
a  component  of  lipid  rafts, 
microdomains  in  the  membrane  which 
sequester  specific  proteins.  Lipid  rafts 
have  been  shown  to  play  a  major  role  in 
both  entry  and  exit  of  HIV  virus 
particles  in  cells.  Disruption  of  lipid 
rafts  blocks  HIV  infection.  Treating 
lymphocytes  with  the  compounds 
results  in  decrease  in  membrane 
sphingomyelin,  blocks  HlV  infection 
and  halts  the  replication  of  virus  in 
lymphocytes.  Thus,  this  discovery  may 
have  direct  clinical  applications  in  the 
treatment  of  HIV  disease.  In  addition, 
these  compounds  should  be  effective 
against  HIV  that  is  resistant  to  multiple 
antiretroviral  drugs  because  viral 
proteins  are  not  the  targets.  Then,  this 
finding  uncovers  a  totally  new  approach 
for  treating  HIV  infections  and  may 
represent  potential  new  therapeutics  for 
treatment  of  retroviral  infections, 
including  AIDS. 

This  research  is  also  described,  in 
part,  in:  Crawford  et  aL,  Cancer 
Research  62:313-319.  2002;  Crawford  et 
aL,  Eur.  J.  Pharmacol.  443:207-209. 
2002;  Gebreselassie  &  Bowen,  Proc.  of 
the  American  Assoc,  for  Cancer 
Research  43:725,  #3597,  2002;  Liao  et 
aL,  AIDS  Res.  Hum.  Retroviruses, 
17:1009-19,  2001;  Nguyen  &  Hildreth,  /. 
ViroL.  74:  3264-3272,  2000;  Vilner  & 


Bowen,  /.  Pharmacol  Exp  Ther., 
292:900-911,2000. 

Hepatitis  A  Virus  Receptor  and 
Methods  of  Use 

Gerardo  Kaplan,  Stephen  M.  Feinstone 
(FDA) 

U.S.  Patent  5,622,861  issued  22  Apr 
1997  (DHHS  Reference  No.  E-150- 
1994/0-US-Ol) 
Licensing  Contact:  Brenda  Hefti;  301/ 
435-4632;  heftib@maiLnih.gov 
This  invention  describes  the 
discovery  and  isolation  of  HAVcr-1,  a 
simian  cellular  receptor  for  the  hepatitis 
A  virus  (HAV).  Cells  nonpermissive  to 
HAV  infection  transfected  with  HAVcr- 
1  cDNA.  a  novel  cell  surface  mucin-like 
glycoprotein,  gain  susceptibility  to  HAV 
infection.  The  invention  claims  nucleic 
acids  encoding  cellular  receptors  to 
HAV  that  hybridize  with  HAVcr-1 
probes,  including  the  human  homologs 
of  HAVcr-1  (hHAVcr-1).  The  invention 
also  claims  peptides  encoded  by  the 
above-mentioned  HAV  receptor  nucleic 
acid,  antibodies  against  HAVcr-l        _ 
receptors,  and  ligands  to  HAVcr-l 
receptors. 

The  hiunan  homologof  HAVcr-1 
(hHAVcr-1)  has  been  shown  to  be  a 
marker  of  renal  injury  (given  the  alias  of 
kidney  injury  molecule  1  or  KIM-1)  and 
kidney  cancer  as  well  as  a  putative 
asthma  determinant  gene  and  modulator 
of  T  cell  helper  responses  (given  the 
alias  of  T-cell  immunoglobulin  mucin  1 
or  TIM-1).  Use  of  HAVcr-1  nucleic 
acids  and  derived  peptides,  antibodies, 
ligands,  etc.  for  diagnosis  and  therapy 
are  also  covered  in  this  patent. 

Potential  areas  of  application  include 
use  of  HAVcr-1  receptors  and  homologs 
for  diagnostics;  use  of  HAVcr-1 
receptors  for  treatment  of  patients; 
development  of  therapeutic  compounds 
capable  of  interacting  with  HAVcr-1 
receptors  that  could  block  or  activate 
these  receptors,  development  of 
transgenic  animals  carrying  HAVcr-l 
receptors  or  portions  of  the  receptors 
that  could  be  used  for  vaccine 
production  and  testing  and  other 
applications. 

HAVcr-1  has  been  molecularly 
cloned  and  its  cDNA  is  available  for 
further  development.  This  invention  is 
available  for  licensing  on  an  exclusive 
or  nonexclusive  basis. 

Dated:  September  16,  2003. 
Steven  M.  Ferguson. 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
|FR  Doc.  03-24193  Filed  9-24-03;  8:45  am] 
BtLUNG  CODE  414(M>1-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer ' 
Institute  Special  Emphasis  Panel,  Long-Term 
Cancer  Survivors:  Research  Initiative. 

Date:  October  8-10,  2003. 

Time:  7  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Gerald  G.  Lovinger,  PHD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8101,  Rockville, 
MD  20892-7405,  301/496-7987. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  September  16,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-24199  Filed  9-24-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Ad  asory  Committee  Act,  as 
amended  (3  U.S.C.  Appendix  2),  notice 
is  hereby  gilven  of  the  following 
meetings.    [ 

The  meeSngs  will  be  closed  to  the 
pubic  in  accordance  with  the  provisions 
set  forth  in  bections  552b(c)(4)  and 
552b(c)(6),  JTitle  5  U.S.C,  as  amended. 
The  grant  a|)plications  and  the 
discussion^  could  disclose  confidential 
trade  secretts  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals)  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  cons  titute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  C  jmmittee:  National  Institutes  of 
Environment  al  Health  Sciences  Special 
Emphasis  Pa  lel,  Review  of  Conference 
Applications  (Rl3s) 

Dafe.Octo)er29,  2003. 

Time:  2  p.i  n.  to  3  p.m. 

Agenda:  T  )  review  and  evaluate  grant 
applications, 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Bu  Iding  101,  Rodbell  Auditorium, 
111  T.  W.  Al  sxander  Drive,  122,  Research 
Triangle  Pari  ,  NC  27709  (Telephone 
Conference  C  all). 

Contact  Pe  rson:  Rose  Anne  M.  McGee, 
Associate  Sc  entific  Review  Administrator, 
Scientific  Re  new  Branch,  Office  of  Program 
Operations,  1  hvisioh  of  Extramural  Research 
and  Training  ,  Nat.  Inst,  of  Environmental 
Health  Scien  :es.  PO  Box  12233,  MD  E-C30, 
Research  Tri  ingle  Park  NC  27709,  919/541- 


0752. 


Paiel. 


,T) 


Name  of 
Environmental 
Emphasis 
Applications 

Date: 

Time:  1  p 

Agenda: 
applications 

Place: 
Building  440(1 
Alexander 
Park,  NC  27 

Contact  P^on 
Associate 
Scientific 
Operations 
and  Training , 
Health  Sci 
Research  TrifcngL 
0752. 


D 


Name  of  C  jmmittee 
Environment  al 
Emphasis  Pa  nel 
Application! 

Date:  Octa  Jer 


Upmmittee:  National  Institute  of 
Health  Sciences  Special 
Review  of  Conference 
(R13). 
October  30,  2003. 
I.  to  2  p.m. 
review  and  evaluate  grant 


NIEHS/National  Institutes  of  Health, 
East  Campus,  79  T.W. 
ive,  122,  Research  Triangle 
(Telephone  Conference  Call). 

Rose  Anne  M.  McGee, 
ific  Review  Administrator, 
ew  Branch,  Office  of  Program 
ivision  of  Extramural  Research 
Nat.  Inst,  of  Environmental 
PO  Box  12233,  MD  EC-30, 
e  Park  NC  27709,  919/541- 


7  09  1 


Sc  enti 
Re/ 


er  ;es. 


National  Institute  of 
Health  Sciences  Special 
Review  of  Conference 
(R13). 

30,  2003. 


Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park,  NC  27709  (Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  PO  Box  12233,  MD  EC-30, 
Research  Triangle  Park  NC  27709,  919/541- 
0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risk^  from 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Heahh,  HHS) 

Dated:  September  16,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-24195  Filed  9-24-03;  8:45  am]" 
BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  Sf  crets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Career  Transition 
Awards  (K22s). 

Date:  October  10,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Rodbell  Auditorium, 


Federal  Register/ Vol.  68,  No.  186/Thursday,  September  25.  2003 /Notices  55401 


111  T.W.  Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Janice  B.  Allen,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Science,  P.O.  Box 
12233,  MD  EC-30/Room  3170  B,  Research 
Triangle  Park,  NC  27709,  919-541-7556. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Developm.ent  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health,  HHS) 

Dated:  September  16,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-24196  Filed  9-24-03;  8:45  am] 

8ILUNG  CODF  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  RFP-NIH-ES-03- 
19. 

Date:  October  10,  2003. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park,  NC  27709  (Telephone  Conference  Call). 


Contact  Person:  RoseAnne  M  McGee. 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental  . 
Health  Sciences,  PO  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  RFP-NIH-ES-03- 
02. 

Date:  October  28,  2003. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS/NaUonal  Institutes  of  Health. 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park,  NC  27709  (Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M  McGee, 
Associate  Scientific  Review  Administrator. 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  PO  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Fstimatinn — Health  Risks  from 
Environmental  Exposures,  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hcizardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences,  93.113,  Biological  Response  lu 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health,  HHS) 

Dated:  September  16,  2003. 

LaVerae  Y.  Stringfield. 

Director,  Office  of  Federal  A  dvisory 
Committee  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Minority 
Pre-doctoral  Fellowships. 

Date:  September  23.  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda,  MD  20892.  301-435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Genetics  Study 
Section. 

Date:  October  9-1 1 ,  2003. 

Time:  9  a.m.  to  4  p.nv. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn.  924  Twenty-Fifth 
Street,  NW.,  Columbia  Suite,  Washington,  DC 
20037. 

Contact  Person:  David  J.  Remoiidini.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6154. 
MSC  7800,  Bethesda,  MD  20892.  301-435- 
1038.  remondid@csr.nih.guv. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  GMB: Small 
Business. 

Date:  October  9.  2003. 

Time:  12  p.m.  to  1  p.m; 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue,  NW.,  Washington.  EXD    ' 
20007. 

Contact  Person:  Shirley  Hilden.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4218. 
MSC  7814,  Bethesda,  MD  20892,  301-435- 
1198. 

Name  of  Committee:  Hematology- 
Integrated  Review  Group,  Erythrocyte  and 
Leukocyte  Biology  Study  Section. 

Do<e.  October  16,  2003. 

Time:  8:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW..  Washington,  DC 
20037. 

Contact  Person:  Delia  Tang,  MD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4126,  MSC  7802, 
Bethesda,  MD  20892,  301-435-2506, 
tangd@csr.  nih  .gov. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Development  1  Study  Section. 

Dofe;  October  1&-17,  2003. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Latham  Hotel.  3000  M.  Street, 
NW..  Washington,  DC  20007. 

Contact  Person:  Sherry  L.  Dupere,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientiflc  Review,  National  Institutes  of 
Health,  67ai  Rockledge  Drive,  Room  5136, 
MSC  7840.  Bethesda.  MD  20892,  301-435- 
1021,  duperes@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific' 
Review  Special  Emphasis  Panel, 
Experimental  Virology. 

Date:  October  16-17,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  480  King  Street. 
Alexandria,  VA  22314. 

Contact  Person:  Robert  Freund,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4198, 
MSC  7808,  Bethesda,  MD  20892,  301-435- 
1050,  freundr@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Cardiovascular  and  Renal  Study  Section. 

Date:  October  20-21,  2003. 
-  Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Revievi-  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4128, 
MSC  7814,  Bethesda,  MD  20892,  301-435- 
1850,  doweUi®csr. nih.gov. 

Name  of  Committee:  Musculoskeletal.  Oral 
and  Skin  Sciences  Integrated  Review  Group, 
Oral,  Dental  and  Craniofacial  Sciences  Study 
Section. 

Date:  October  21-22,  2003. 

Time;  8:30  a.m.  to  3:00  p.m. 
'Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25th  Street,  NW!, 
Washington,  DC  20037. 

Contact  Person:  J.  Terrell  Hoffeld,  DDS,      - 
PhD,  Dental  Officer,  USPHS,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  41 16, 
MSC  7816,  Bethesda,  MD  20892,  301-435-. 
1781.  th88q@nih.gov. 

Name  of  Committee:  Musculoskeletal. 
Oral,  and  Skin  Sciences  Integrated  Review 
Group,  Musculoskeletal  Rehabilitation 
Sciences  Study  Section. 

Date:  October  23-24.  2003. 

Time:  8  a.m.  to  5  p.m. 
,  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Doyle  Hotel  Group,  1500  New 
Hampshire  Ave.  NW.,  Washington,  DC 
20036. 

Contact  Person:  Jo  Pelham,  BA.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 


Dii 


Rockledge 
Bethesda,  MI  i 

Name  of 
Integrated  Review 
And  Biology 

Date:  Octo|er 

rime;  8  a. 

Agenda:  T( 
applications. 

Place:  Swi^sotel 
Watergate 
Washington, 

Contact  Person 
Scientific  Re^ 
Scientific  Review 
Health,  6701 
MSC  7816 
1716,  strudleh@csr. 


ive,  Room  4102,  MSC  7814; 
20892,  (301)435-1786. 
Committee:  Oncological  Sciences 
Group.  Radiation  Therapy 
udy  Section. 

27-28,  2003. 
,  to  5  p.m. 
review  and  evaluate  grant 


26  50 


Washington,  The 
Virginia  Avenue,  NW., 
X:  20037. 

Paul  K.  Strudler,  PhD.    • 
iew  Administrator,  Center  for 

National  Institutes  of 
Rockledge  Drive,  Room  6186, 
Bethesda.  MD  20892,  (301)  435- 
.nih.gov. 

Ckmmittee:  Center  for  Scientific 
Spec:  al  Emphasis  Panel,  Cancer  Drug 
and  Therapeutics. 
o»er  27-28,  2003. 
.  to  5  p.m. 
review  and  evaluate  grant 


,.ni 


Name  of 
Review 
Developmeni 

Date:  Oct 

Time:  8  a 

Agenda:  T( 
applications. 

Place:  RitzjCarlton 
Boulevard,  M  cLean 

Contact  Pe  son 
Scientific  Rei  iew 
Scientific  Rei 
Heahh, 6701 
MSC  7804, 
8551,  zhiqia^@csr. 


Bis 


Name  o, 
Review  Sped 
10B:Small 
Psysiology. 

Date:  Octole 

Time:  8  a.n  i 

Agenda:  T( 
applications 

Place:  Holiday 
Wisconsin 

Contact 
Scientific  Re' 
Scientific  Re' 
Health,  6701 
MSC  7854,  Bkthesd 
1176,  parakkip@i 


Hotel,  1700  Tysons 
VA  22102. 
;  Zhiqiang  Zou,  PhD.  MD. 
Administrator,  Center  for 
lew.  National  Institutes  of 
Rockledge  Drive,  Room  4112. 
Bethesda,  MD  20892,  301-496- 
nih.gov. 
>f  Committee:  Center  for  Scientific 
1  Emphasis  Panel,  ZRGl  SSS  8 
iness:Bioengineering  and 


r  27-28.  2003. 
.  to  3  p.m. 
review  and  evaluate  grant 


A  e 
Pe  ■son: 


3ec  a 


Name  of 
Review  Spi 
(lOB)  Proteoiti 
Protein  Then 

Date:  Octo 


Inn  Select  Bethesda,  8120 
Bethesda,  MD  20814. 
Paul  Parakkal,  PhD, 
iew  Administrator,  Center  for 
iew.  National  Institutes  of 
Rockledge  Drive,  Room  5122, 
a,  MD  20892,  301-435- 
csr.nih.gov. 
Committee:  Center  for  Scientific 
1  Emphasis  Panel,  ZRGl  SSS2 
ics.  Protein  Expression,  and 
peufics. 
er  27-28,  2003. 


Time:  8:30 

Agenda:  T( 
applications 

Place: 
Chevy  Chase 

Contact  Pe 
Scientific  Re' 
Scientific  Re' 
Health,  6701 
MSC  7842 
8367 


a.m.  to  3  p.m.    • 
review  and  evaluate  grant 


Bit 


Name  of 
Review  Spec 
A  (30)  Share( 

Date:  Octo|i 

Time:  9  a 

Agenda:  T( 
applications. 

Place:  Holib 
Wisconsin  A 

Contact  Person 
Scientific  Re  iew 


Hol^ay  Inn.  5520  Wisconsin  Ave., 
MD  20815. 

son:  Prabha  L.  Atreya,  PhD,' 
iew  Administrator,  Center  for 
iew.  National  Institutes  of 
Rockledge  Drive,  Room  5156. 
hesda,  MD  20892,  (301)  435- 
n;7i.gov. 
C  immittee:  Center  for  Scientific 
al  Emphasis  Panel,  ZRGl  SSS- 
Instrumentation  Review  Panel, 
er  27-28,  2003. 
to  6  p.m. 
review  and  evaluate  grant 


atreyaf  @csr. 


ay  Inn  Select  Bethesda,  8120 
re.  Bethesda,  MD  20814. 
John  L.  Bowers,  PhD, 
Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1725. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Somatosensory  Systems. 

Date:  October  27,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business:  Endocrinology,  Metabolism,, 
Nutrition  and  Reproductive  Sciences. 

Date;  October  27-28,  2003. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda, 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1041. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-SSS- 
X  (40)  Program  Project:  Image  Guided 
Therapy  Center. 

Date:  October  27-29,  2003. 

Time:  7  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Best  Western,  342  Longwood 
Avenue,  Boston,  MA  02115. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171, 
rosenl@csr.nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  IFCN 
Fellowship  Applications. 

Date:  October  28.  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Maribeth  Champoux,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3184, 
MSC  7848,  Bethesda,  MD  20892,  (301)  402- 
4454,  champoum@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS  8 
50B:  Bioengineering  Nanotechnology 
Initiative. 

Date:  October  28,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Holiday  Inn  Select  Bethesda,  8120. 
Wisconsin  Ave,  Bethesda.  MD  20814. 

Contact  Person:  Paul  Parakkal,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5122, 
MSC  7854,  Bethesda,  MD  20892.  301H135- 
1176,  parakkap@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SRB 
4lP:Research  Resource:Complex  Physlogic 
Signals. 

Date:  October  28-30,  2003. 

Time:  7  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Inn  at  Longwood  Medical,  342 
Longwood  Avenue,  Boston,  MA  02115. 

Contact  Person:  Arthur  A.  Petrosian,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5112, 
MSC  7854,  Bethesda,  MD  20892,  301-435- 
1259,  petrosia@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Gene 
Therapy  and  Inborn  Errors. 

Date:  October  29-30.  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington.  2401  M 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person;  Camilla  E.  Day.  PhD, 
Scientific  Review  Administrator,  Genetic 
Sciences  IRG,  Center  for  Scientific  Review, 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  2208.  MSC  7890.  Bethesda,  MD 
20892,  301^35-1037,  dayc@csr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Cancer 
Immunopathology  and  Immunotherapy 
Study  Section. 

Date:  October  29-31,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Churchill  Hotel,  1914  Connecticut 
Avenue,  NW.,  Washington.  DC  20009. 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6206. 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
1719. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Biology 
and  Diseases  of  the  Posterior  Eye  Study 
Section. 

Date:  October  29-30,  2003. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW.. 
Washington,  DC  20007. 

.Contact  Person:  Michael  H.  Chaitin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5202, 
MSC  7850,  Bethesda,  MD  20892,  301-435- 
0910,  chaitinm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cell 
Development  and  Function  Rl5 
Applications. 


Date:  October  29,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Alexandra  M.  Ainsztein, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5144, 
MSC  7840.  Bethesda,  MD  20892,  301-451-  . 
3848,  aixtsztea@csT.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Imaging 
Parameters. 

Date:  October  29.  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Oncological 
Sciences  Initial  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Heath,  6701  Rockledge  Drive,  Room  6178, 
MSC  7804,  Bethesda,  MD  20814-9692,  301- 
435-3504,  \f6n@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG-1  F05  ~ 
(20)  L  Fellowships:  Cell  and  Development. 

Date:  October  30-3 1 ,  2003 . 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Richard  D.  Rodewald, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5142, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1024.  rodewalr@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Physiological 
Chemistry  Study  Section. 

Date:  October  30-31,  2003. 

Time:  8  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  Washington,  DC  20037. 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148. 
7842,  Bethesda,  MD  20892,  (301)  435-1741^ 

Name  of  Committee:  Health  of  the 
Population  Integrated  Review  Group,  Social 
Sciences  and  Population  Studies  Study 
Section. 

Date:  October  30-31,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Contact  Person:  Bob  Weller.  PhD, 
Scientific  Review  Administrator,  Center  for  - 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3160, 
MSC  7770.  Bethesda.  MD  20892,  (301)  435- 
0694,  wellerr@csr.nih.gov. 

Name  of  Committee:  Health  of  the 
Population  Integrated  Review  Group, 


Behavioral  Genetics  and  Epidemiology  Study 
Section. 

Date:  October  30-31,  2003. 

Time:  9  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Yvette  M.  Davis,  VMD, 
MPH,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3152,  MSC  7770,  Bethesda.  MD  20892, 
(301)  435-0906. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  NMB 
(03)  Neuroendocrinology  of  Stress. 

Date:  October  30.  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Gamil  C  Debbas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1018,  debbasg@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  BGES 
Member  Applications. 

Date:  Octpber  31 ,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Denise  Wiesch,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3150. 
MSC  7770.  Bethesda.  MD  20892,  (301)  435- 
0684. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Immunology 
Fellowships  and  Immunology  AREA. 

Dafe;  October  31,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Betty  Hayden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
'1223,  haydenb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ALTX  1 
Member  Confiicls. 

Date:  October  31.  2003. 

r/me.  1:30  p.m.  to  4  p.m. 

Agenda:  To  review  emd  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Najma  Begum,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
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MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1243,  begumn@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333,  Clinical  Research.  93.306,  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  16,  2003. 
La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-24198  Filed  9-24-03;  8:45  am) 

8IUJNG  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkmal  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
October  16,  2003,  8  a.m.  to  October  17, 
2003,  5  p.m.,  Melrose  Hotel,  2430 
Pennsylvania  Ave.,  NW.,  Washington, 
DC,  20037  which  was  published  in  the 
Federal  Register  on  September  9,  2003, 
68  FR  53183-53186. 

The  starting  time  of  the  meeting  has 
been  changed  to  9  a.m.  on  October  16, 
2003.  The  meeting  dates  and  location 
remain  the  same.  The  meeting  is  closed 
to  the  public. 

Dated:  September  16,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-24200  Filed  9-24-03;  8:45  am) 

BHJJNG  COOE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hweby  given  of  a  change  in 
the  meeting  of  the  Pathobiochemistry 
Study  Section,  October  16,  2003,  8:30 
a.m.  to  October  17,  2003,  2  p.m.. 
Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815,  which  was  published  in  the 
Federal  Register  on  September  9,  2003, 
65  FR  53183-53186. 

The  meeting  will.be  one  day  only 
October  16,  2003,  from  8:30  to  4  p.m. 
The  location  remains  the  same.  The 
meeting  is  closed  to  the  public. 


Dated:  September 
La  Verne  Y, 


Director,  Offi 
Committee 


16,  2003. 
S  Iringfield, 
7t'e  of  Federal  Advisory 


Pi  licy. 


(FR  Doc.  03-;  ;4201  Filed  9-24-03;  8:45  am] 
BILLING  COOE  i  140-01-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  C^itizenship  and  Immigration 
Services 


Agency  information 
Activities: 


Collection 
Comment  Request 


Action:  6(  -Day  Notice  of  Information 
Collection  I  nder  Review;  Health  and 
Human  Sen  ices  Statistical  Data  for 
Refugee/ As jlee  Adjusting  Status,  Form 
1-643. 

The  Depa  •tment  of  Homeland 
fecurity,  Bi  reau  of  Citizenship  and 
Immigratior  Services  (BCIS),  has 
submitted  tie  following  information 
collection  rtquest  for  review  and 
clearance  irj  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  in  Formation  collection  is 
published  to  obtain  comments  from  the 
public  and  i  ffected  agencies.  Comments 
are  encoura  ;ed  ^nd  will  be  accepted  for 
sixty  days  u  itil  November  24,  2003. 

Written  ci  imments  and  suggestions 
from  the  pu  )lic  and  affected  agencies 
concerning  he  proposed  collection  of 
information  should  address  one  or  more 
of  the  follov  ring  four  points: 

(1)  Evaluj  te  whether  the  proposed 
collection  o  information  is  necessary 
for  the  prop  3r  performance  of  the 
functions  ol  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evalua  te,  the  accuracy  of  the 
agencies  est  mate  of  the  biuden  of  the 
proposed  cc  Uection  of  information, 
including  tqe  validity  of  the 
methodologKr  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  aid 

(4)  Mininiize  the  burden  of  the 
collection  oi  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  ihechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permit  ing  electronic  submission  of 
responses 

Overview 
collection 


of  this  information 


(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Type  of  the  Form/Collection : 
Health  and  Human  Services  Statistical 
Data  for  Refugee/ Asylee  Adjusting 
Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-643.  Bureau  of'. 
Citizenship  and  Iiiunigration  Services, 
Department  of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  primary  purpose  of  the 
information  collected  on  this  form  is  for 
use  in  the  Office  of  Refugee 
Resettlement  Report  to  Congress  (8 
U.S.C.  1523).  The  BCIS  is  required  to 
report  on  the  status  of  refugees  at  the 
time  of  adjustment  to  lawful  permanent 
resident. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  195,000  responses  at  10 
minutes  (.166  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  32,370  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Bureau  of  Citizenship 
and  Immigration  Services,  Department 
of  Homelemd  Security,  Room  4034,  425 
I  Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer,  Department  of 
Homeland  Security,  7th  and  D  Streets, 
SW.,  Suite  4636-26,  Regional  Office 
Building  3,  Suite  4636-26,  Washington, 
DC  20202. 

Dated:  September  22,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security,  Bureau  of  Citizenship 
and  Immigration  Services. 
[FR  Doc.  03-24256  Filed  9-24-03;  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Modification  of  Free  and  Secure  Trade 
Prototype 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  DHS.  ' 
ACTION:  General  notice. 

SUMMARY:  This  document  modifies  the 
Free  and  Secure  Trade  (FAST)  prototype 
eligibility  and  application  requirements 
from  those  previously  set  forth  in  the 
Federal  Register,  and  provides  updated 
FAST  border  site  selections.  The  FAST 
prototype  provides  expedited 
processing  of  participants'  qualifying 
merchandise  in  designated  traffic  lanes 
at  select  border  sites.  FAST  processing 
utilizes  tMfo  separate  cargo  release 
mechanisms-a  fully  electronic  system 
and  a  semi-electronic  system  known  as 
PAPS.  The  FAST  prototype  is  modified 
to  include  Southern  border  sites  and 
additional  Northern  border  sites. 

To  be  eligible  for  FAST  processing 
along  the  Northern  and  Southern 
borders,  merchandise  must  be  entered 
by  a  C-TPAT-approved  (Customs-Trade 
Partnership  Against  Terrorism) 
importer;  transported  by  a  C-TPAT- 
approved  highway  carrier  participating 
under  either  the  U.S. /Canada  Border 
Highway  Carriers  Agreement  or  the 
Southern  Border  Highway  Carriers 
Agreement;  and  driven  by  a  FAST- 
registered  commercial  driver.  In 
addition,  in  order  to  be  eligible  for 
FAST  processing  along  the  Southern 
border,  merchandise  must  be 
manufactured  by  a  C-TPAT-approved 
foreign  manufacturer  and  securely 
sealed  by  the  manufacturer. 

To  be  eligible  for  the  fully  electronic 
cargo  release  system  under  FAST,  the 
importer,  highway  carrier,  commercial 
driver,  and  foreign  manufacturer,  where 
applicable,  must  meet  the  guidelines 
described  above,  and  the  importer  must 
submit  a  detailed  application  to  CBP. 
EFFECTIVE  DATES:  This  modification  of 
the  FAST  program  is  effective  on 
September  25,  2003.  This  prototype  will 
be  tested  until  the  Automated 
Commercial  Environment  (ACE)  is 
completed.  Applications  to  participate 
in  this  prototype,  where  appropriate, 
may  be  submitted  at  any  time 
throughout  the  duration  of  this  test. 
Evaluations  of  the  prototype  will  occur 
periodically. 

ADDRESSES:  Written  requests  to 
participate  in  the  FAST  program,  as 
necessary,  should  be  sent  to  Customs 
and  Border  Protection,  FAST 


Registration  Office,  50  South  Main 
Street,  Suite  lOOR,  St.  Albans,  Vermont 
05478.  Comments  regarding  any  aspect 
of  the  test  should  be  sent  or  faxed  to 
Enrique  S.  Tamayo,  Customs  and  Border 
Protection,  1300  Pennsylvania  Avenue, 
NW.,  Room  5.2A,  Washington,  DC 
20229,  telephone  number:  (202)  927- 
3112;  fax  number:  (202)  927-1096. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
detailed  information  and  application 
procedures  on  the  C-TPAT  and  FAST 
initiatives,  visit  the  CBP  Web  site  at 
h  ttp  J  I  www.  cbp.gov. 

For  inquiries  regarding  the  eligibility 
of  specific  importers:  Robert  Thommen 
at  (202)  927-0256; 

For  questions  on  reconciliation:  John 
Leonard  at  (202)  927-0915; 

For  questions  on  statement 
processing:  Debbie  Scott  at  (202)  927- 
1962; 

For  questions  on  violation  billing: 
Donald  Yando  at  (202)  927-1082; 

For  questions  on  other  aspects  of  the 
FAST  Prototype:  Daniel  Buchanan  at 
(617)  565-6236. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  27,  1997  the  U.S.  Customs 
Service  (now  Customs  and  Border 
Protection,  or  CBP)  published  a  General 
notice  in  the  Federsd  Register  (62  FR 
14731)  that  announced  Customs  plan  to 
conduct  a  test,  pursuant  to  §  101.9(b)  of 
the  Customs  Regulations  (19  CFR 
101.9(b)),  of  a  planned  National 
Customs  Automation  Program 
component  (see  19  U.S.C.  1411-1414) 
called  an  account-based  declaration 
prototype,  known  by  the  acronym 
NCAP/P.  This  phase  of  the  NCAP/P  test, 
utilizing  a  fully  electronic  cargo  release 
system,  was  initially  limited  to  certain 
importers  that  imported  certain 
merchandise  by  truck  through  three 
ports. 

On  August  21,  1998,  Customs 
published  a  General  notice  in  the 
Federal  Register  (63  FR  44949)  revising 
the  importer  eligibility  requirements  for 
participation  in  the  fully  electronic 
cargo  release  system  under  NCAP/P, 
incorporating  enhancements  to 
reconciliation,  clarifying  the  statement 
process,  outlining  the  development  and 
evaluation  methodology  that  would  be 
used  in  the  test,  and  inviting  public 
comment  on  any  aspect  of  the  plaimed 
test.  The  notice  also  included  general 
requirements  for  the  prototype,  and 
information  on  remote  location  filing, 
maintenance  of  account,  misconduct 
procedures,  and  suspension  of 
regulatory  provisions. 

On  December  16,  2002,  a  General 
notice  was  published  in  the  Federal 


Register  (67  FR  77128)  aimouncing  the 
redesignation  of  the  National  Customs 
Automation  Program  test  of  an  Account- 
Based  Declaration  Prototype  (NCAP/P) 
as  the  Free  and  Secure  Trade  (FAST) 
prototype.  The  program  was  expanded 
to  include  the  semi-electronicPre- 
Arrival  Processing  System  (PAPS),  a 
modified  usage  of  the  cau-go  selectivity 
for  trucks  arriving  from  Canada. 

FAST  Prototype — General  Information 

The  FAST  prototype  is  subject  to  the 
provisions  set  forth  in  the  August  21, 
1998  notice,  except  as  modified  in 
today's  notice.  For  ease  of  reference, 
today's  notice  contains  information  on 
participating  in  FAST-PAPS  and  all 
other  pertinent  information  published 
in  the  December  16.  2002  notice. 

The  FAST  program  provides 
expedited  processing  of  participants' 
qualifying  merchandise  in  designated 
traffic  lanes  at  select  border  sites.  The 
FAST  program  is  designed  to  enhance 
security  and  safety  along  the  Northern 
and  Southern  borders,  while  also 
enhancing  the  economic  prosperity  of; 
the  U.S.,  Canada,  and  Mexico  by 
aligning,  to  the  maximum  extent     ' 
possible,  their  customs  commercial 
programs. 

The  NCAP/P  (now  FAST)  originally 
utilized  only  a  fully  electronic  cargo 
release  system.  Because  only  one  release 
system  existed,  reference  to  the  NCAP/ 
P  prototype  and  its  release  system  was 
interchangeable.  Subsequently,  upon 
redesignation  of  the  NCAP/P  to  FAST, 
a  second  cargo  release  system  under  the 
FAST  prototype,  known  as  PAPS,  was 
created.  Therefore,  expedited  processing 
under  the  FAST  prototype  became 
available  via  both  PAPS  and  the  original 
fully  electronic  cargo  release  method. 

FAST-PAPS  is  an  automated  cargo 
release  procedure  available  for 
merchandise  imported  by  C-TPAT- 
approved  (Customs-Trade  Partnership 
Against  Terrorism)  importers 
participating  in  Automated  Broker 
Interface  (ABI)  entry  procedures  (see-lQ 
CFR  part  143,  subparts  A  and  D).  Unlike 
the  fully'electronic  version  of  FAST, 
FAST-PAPS  makes  use  of  paper  Inward 
Manifest  forms  and  paper  invoices,  and 
no  application  is  required  for 
participation  in  expedited  processing 
via  FAST-PAPS.  ABI  importers  can 
utilize  FAST-PAPS  With  minimal 
changes  to  their  operating  systems  and 
processes. 

FAST-PAPS  requires  an  importer  to 
submit  to  CBP  certain  entry  data  prior 
to  the  arrival  of  the  merchandise  at  the 
designated  port  of  entry  for  cargo 
selectivity  concerns.  The  carrier  must 
work  with  the  manufacturer  and  the 
importer  to  ensure  that  the  data  is   - 
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available  to  the  importer  in  advance  of 
arrival  at  the  border.  The  carrier  must 
utilize  barcode  technology  to  expedite 
the  release  of  the  shipment  by  attaching 
a  unique  barcode  label,  whichconsists 
of  the  carriers  Standard  Carrier  Alpha 
Code  (SCAC)  and  either  a  pro  bill  of 
lading  (BOL)  number  or  a  unique 
transaction  (UT)  number  to  each  invoice 
and  truck  manifest  prior  to  the 
importation  of  merchandise.  The 
invoice  and  the  SCAC/BOL  or  SCAC/UT 
number  is  then  transmitted  to  the 
customs  broker,  who  prepares  a  Cargo 
Selectivity^ntry  via  an  ABI 
transmission  in  the  Automated 
Commercial  System  (ACS)  before  the 
merchandise  arrives  at  a  FAST 
designated  border  site.  When  the 
merchandise  arrives  at  the  site,  the  CBP 
inspector  electronically  records  (scans) 
the  barcode  information,  which 
automatically  retrieves,  the  entry 
information  from  the  ACS  system.  If  no 
examination  is  needed,  the  inspector 
may  release  the  truck  from  the  primar>' 
booth;  thus,  reducing  the  carrier's  wait 
time  and  easing  congestion  at  that 
border  crossing. 

Eligibility  requirements  for 
participation  in  FAST  vary  according  to 
the  cargo  release  system  option  selected. 
Participation  in  either  FAST-PAPS  or 
the  fully  electronic  cargo  release  version 
of  FAST  is  subject  to  the  guidelines 
provided  below.  In  addition, 
participation  in  FAST  utilizing  the  fully 
electronic  cargo  release  system  requires 
an  importer  to  submit  an  application  to 
CBP  containing  detailed  information  on 
its  trading  partners  and  carriers,  and 
other  pertinent  information,  in  advance 
of  commencement  of  shipping  of 
merchandise.  Updated  and  complete 
application  instructions  for  the  fully 
electronic  cargo  release  method  are 
provided  under  the  Application  for 
FAST  section  below. 

FAST  Participation  Guidelines 

Subject  to  the  provisions  of  the  notice 
of  August  21, 1998  (63  FR  44949),  all 
importers,  highway  carriers,  commercial 
drivers,  and  some  foreign  manufacturers 
participating  in  either  of  the  two  cargo 
release  methods  available  under  the 
FAST  prototype  must  meet  certain 
guidelines,  as  summarized  below: 

Northern  and  Southern  Border 
Requirements 

In  order  to  qualify  for  expedited 
processing  along>the  Northern  and 
Southern  borders,  imported 
merchandise  must  be: 

(1)  Entered  by  an  importer  approved 
for  C-TPAT  membership; 

(2)  Transported  by  a  carrier  approved 
for  G^TPAT  membership  and  approved 


under  eitha*  the  U.S./Canada  Border 
Highway  Carriers  Agreement  or  the 
Southern  Border  Highway  Carriers 
Agreement;  and 

(3)  Drive)  1  by  a  commercial  driver 
registered  a  nd  approved  under  either 
the  U.S./Ca  uada  FAST  Commercial 
Driver  Prog  ram  or  the  U.S.  FAST 
Commercia  Driver  Program. 

Southern  E  irder  Requirements 

FAST  pr(  icessing  along  the  Southern 
border  requ  ires  compliance  with  the 
eligibility  provisions  (l)-(3),  above,  in 
addition  to  the  following  two 
provisions: 

(4)  Impoi  ted  merchandise  must  have 
been  manu  actured  by  a  manufacturer 
approved  f(  r  C-TPAT  membership; 

(5)  ISO/F^S  17712  high  security  seals 
must  be  aff  xed  to  the  trucks,  trailers 
and  cohtaii  ers  used  to  carry  the  goods 
to  the  port  )f  arrival. 

The  C-TPAT  is  a  joint  government- 
business  in  tiative  to  build  cooperative 
relationshi  »s  that  strengthen  overall 
supply  cha  n  and  border  security  for  the 
U.S.  Under  the  FAST  prototype, 
importers  ii  lust  be  C-TPAT-approved, 
importers  t  lust  utilize  only  C-TPAT- 
approved  h  ighway  carriers  participating 
under  eithe  r  one  of  the  listed  highway 
carriers  agr  sements,  and  highway 
carriers  mu  st  utilize  only  FAST- 
registered  c  ommercial  drivers  for  FAST 
processing.  Detailed  information  on  C- 
TPAT  appr  )val,  the  highway  carriers 
agreements  and  FAST  commercial 
drivers  regi  stration  procedures  are 
addressed  <  n  the  CBP  Web  site. 

For  impo  rtations  along  the  Southern 
border  onl) ,  the  foreign  manufacturer  of 
the  mercha  idise  being  processed  also 
must  be  C-  FPAT-ap proved.  The  foreign 
manufactuier  must  affix  ISO/PAS  17712 
high  securi  y  seals  (manufactured  to 
Internation  \\  Organization  for 
Standardizi  ition  (ISO)  standards  from  an 
approved  I  iO  manufacturer)  to  the 
trucks,  trai  ers,  and  containers  used  to 
carry  the  m  srchandise  to  the  Southern 
border  site.  Incoming  manifests  for 
expedited  !  outhern  border  processing 
must  docui  lent  seal  numbers. 

CBP  will  determine  the  eligibility  of 
the  importf  r,  highway  carrier, 
commercia  driver,  and  foreign 
manufactui  er,  when  applicable,  to 
participate  under  FAST  processing  of 
merchandii  e.  Conveyances  not  meeting 
the  basic  guidelines  for  FAST 
participatic  n  may  be  redirected  to  other 
non-FAST  /ehicle  lanes  or  be  otherwise 
delayed  in  jrocessing  at  the  port  of 
arrival. 

For  comi  lercial  drivers  seeking 
participatic  n  in  FAST  processing  along 
the  Southe:  n  border,  but  whom  CBP 
deems  inel  gible  for  participation,  CBP 


plans  to  issue  the  applicant  a  CBP 
identification  card  instead,  which  will 
grant  access  to  commercial  truck 
facilities  along  the  Southern  border. 

Application  for  FAST — ^Fully  Electronic 
Cargo  Release 

For  ease  of  reference,  this  notice 
provides  complete  and  updated 
application  instructions  to  importers 
wishing  to  participate  in  the  fully 
electronic  version  of  FAST. 

To  qualify  for  FAST  processing 
utilizing  the  fully  electronic  cargo 
release  system,  importers  must  meet  the 
FAST  participation  guidelines 
discussed  above,  and  must  submit  an 
application  to  the  St.  Albans,  Vermont, 
Service  Port  at  the  address  indicated 
above,  with  the  following  information: 

A.  Importer's  name,  address,  and  IRS 
employer  identification  number  or 
social  security  number; 

B.  Names  and  addresses  of  all 
manufacturers  and  all  sellers/vendors 
for  the  electronic  FAST  prototype; 

C.  A  listing  of  all  the  6-digit  HTS 
numbers  under  which  the  imported 
commodities  will  be  classified; 

D.  The  siuety  and  surety  code  and  the' 
number  of  the  continuous  surety  bond 
which  will  cover  all  cargo  processed 
under  FAST  procedures.  If  the  applicant 
plans  to  reconcile  their  FAST  entry 
summaries,  a  commitment  to  file  the 
bond  rider  prior  to  flagging  underlying 
entry  summaries  for  reconciliation, 
along  with  identification  of  the  port  in 
which  the  continuous  bond  and  rider 
are  filed  must  be  included; 

E.  Names,  addresses,  and  SCAC's  of 
C-TPAT  highway  carriers  who  will  be 
transporting  FAST  shipments  across  the 
international  borders; 

F.  Names,  addresses  and  filer  codes  of 
any  customs  brokers  who  will  be  filing 
data; 

G.  The  approximate  total  number  of 
entries  per  month  expected  to  be 
processed  at  each  of  the  following 
locations: 

1.  Port  Huron  (Blue  Water  Bridge), 
Michigan; 

2.  Detroit  (Ambassador  Bridge), 
Michigan; 

3.  Blaine,  Washington; 

4.  Buffalo  (including  the  Peace  Bridge 
and  Lewiston  Bridge),  New  York; 

5.  Champlain,  New  York;  and 

6.  Laredo,  Texas. 

H.  Detailed  description  of  anticipated 
issues  and/or  commodities  for  which 
the  participant  anticipates  electing 
reconciliation. 

CBP  will  make  admissibility 
determinations  on  fully  electronic  FAST 
processing  of  merchandise  based  on 
cargo  examinations  and  the  information 
supplied  with  the  application,  which 
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will  serve  as  a  pre-filed  entry  for  FAST 
purposes.  Importers  who  submit 
applications  to  participate  in  the  fully 
electronic  version  of  the  FAST 
prototype  will  be  notified  in  writing  of 
their  acceptance  or  rejection.  If  an 
applicant  is  denied  participation,  the 
notification  letter  will  include  the 
reasons  for  that  denial.  An  importer 
whose  initial  application  was  rejected 
may  resubmit  an  application  upon 
correction  of  the  situation  that  led  to  the 
rejection. 

FAST  Processing  Border  Sites 

This  document  provides  an  updated 
and  complete  list  of  participating  FAST 
processing  border  sites  along  the 
Northern  and  Sc  ithern  borders.  CBP 
assessed  several  ^actors  in  Selecting 
expedited  border  sites  along  the 
Northern  and  Southern  borders, 
including  road  infrastructiu-e,  adequacy 
of  port  facilities,  and  commercial  traffic 
volumes.  CBP  further  assessed  service 
needs  and  concerns  to  support  major 
importers  along  the  U.S./Canadian 
border,  and  assessed  enhanced  security 
requirements  and  expeditious 
commercial  requirements  along  the 
U.S./Mexican  border. 

The  fully  electronic  cargo  release 
system  is  available  only  at  five  Northern 
border  sites,  and  one  Southern  border 
site,  and  requires  a  participant  to  invest 
in  a  fully  electronic  communication 
system  with  CBP.  In  contrast,  FAST- 
PAPS  release  is  available  to  all 
qualifying  ABI  participants  and  at  all 
FAST  border  sites. 

The  following  is  a  complete  list  of 
FAST-participating  Northern  border 
sites.  Unless  otherwise  indicated,  both 
methods  of  cargo  release  under  the 
FAST  prototype  are  currently  available 
at  a  site: 

(1)  Port  Huron  (Blue  Water  Bridge), 
Michigan; 

(2)  Detroit  (Ambassador  Bridge), 
Michigan; 

(3)  Blaine,  Washington; 

(4)  Buffalo  (including  the  Peace 
Bridge  and  Lewiston  Bridge),  NeW  York; 

(5)  Champlain,  New  York; 

(6)  Pembina,  North  Dakota  (FAST- 
PAPS  only); 

(7)  Portal,  North  Dakota  (FAST-PAPS 
only); 

(8)  Sweet  Grass,  Montana  (FAST- 
PAPS  only); 

(9)  Derby  Line,  Vermont  (FAST-PAPS 
only); 

(10)  Highgate  Springs.  Vermont 
(FAST-PAPS  only); 

(11)  Alexandria  Bay,  New  York 
(FAST-PAPS  only); 

(12)  Houlton,  Maine  (enrollment 
center  only). 

Expedited  processing  of  merchandise 
was  previously  suspended  at  the 


Southern  border  port  of  Laredo,  Texas. 
While  both  the  fully  electronic  and 
PAPS  versions  of  FAST  expedited 
processing  will  now  be  available  at  the 
port  of  Laredo,  only  the  PAPS  version 
will  be  available  at  the  remaining 
participating  Southern  border  sites: 

(1)  Laredo,  Texas; 

(2)  El  Paso,  Texas  (FAST-PAPS  only); 

(3)  Hidalgo,  Texas  (FAST-PAPS 
only); 

(4)  Brownsville,  Texas  (FAST-PAPS 
only); 

(5)  Otay  Mesa,  California  (FAST- 
PAPS  only); 

(6)  Calexico,  California  (FAST-PAPS 
only); 

(7)  Nogales,  Arizona  (FAST-PAPS 
only). 

An  importer  wishing  to  participate  in 
the  fully  electronic  version  of  FAST  at 
a  port  listed  as  only  FAST-PAPS 
capable,  should  notify  CBP  of  its 
interest  by  contacting  the  FAST 
Processing  Center.  CBP  will  evaluate  the 
amount  of  volume  expected  to  be 
cleared  in  a  port,  and  determine  if  the 
investment  in  technology  and  training 
necessary  for  both  peulies  justifies  the 
expense. 

Dated:  September  22,  2003. 
Jayson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  03-24260  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Application- 
Checkpoint  Pre-enrolled  Access  Lane, 
Form  1-866. 

The  Department  of  Homeland 
Security,  Bureau  of  Immigration  and 
Customs  Enforcement,  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  November  24,  2003. 

Written  comrnents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection:    ' 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application — Checkpoint  Pre-enrolled 
Access  Lane. 

(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-866.  Bureau  of 
Immigration  and  Customs  Enforcement, 
Department  of  Homeland  Security. 

[4]  Affected  public  who  ixill  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collection 
will  be  used  by  the  Department  of 
Homeland  Security  to  determine 
eligibility  for  participation  in  the 
Checkpoint  Prtf-eru-olled  Access  Lane 
(PAL)  progrjun  for  person  and  vehicles 
at  immigration  checkpoints  within  the 
United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12,500  responses  at  32  minutes 
(.53  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6,625  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmient  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  (202)  514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Department  of 
Homeland  Security,  Room  4034,  425  I 
Street.  NfW..  Washington  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
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regarding  the  estimated  pubhc  biirden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer,  Department  of 
Homeland  Security,  7th  and  D  Streets, 
SW.,  Regional  Office  Bviilding  3,  Suite 
463fr-26,  Washington,  DC  20202. 

Dated:  September  22,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security,  Bureau  of  Immigration 
and  Customs  Enforcement. 
IFR  Doc.  03-24257  Filed  9-24-03;  8:45  am] 
BILLMQ  CODE  4410-10-« 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Arrived 
Record,  Form  I-94AOT. 

The  Department  of  Homeland 
Security,  Bureau  of  Immigration  and 
Customs  Enforcement,  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
aifected  agencies.  Comments  are 
encoiu^ged  and  will  be  accepted  for 
sixty  days  until  November  24,  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfomance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu^cy  of  the 
agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permi^ing  electronic  submission  of 
responses. 

Overview  /  of  this  information 
collection: 


of  Information  Collection: 
)f  a  cmrently  approved 


WType 
Extension 
collection 

(2)  Titlehf  the  Form/Collection: 
Arrival  Re<  ord. 

(3)  Agency  form  number,  if  any,  and 
the  applicdble  component  of  the 
Departmet  t  of  Justice  sponsoring  the 
collection:  Form  1-94 A  OT.  Bureau  of 
Immigratio  a  and  Customs  Enforcement, 
Departmen  t  of  Homeland  Security. 

(4)  Affec  \ed  public  who  will  be  asked 
or  requirec  to  respond,  as  well  as  a  brief 
abstract:  Pi  imary:  Individuals  or 
HousehoIdB.  The  information  collected 
is  captured  electronically  as  part  of  a 
pilot  program  established  by  the  legacy 
Immigraticii  and  Naturalization  Service 
in  cooperation  with  two  participating 
carriers  to  itreamline  document 
handling  a  id  data  processing.  The 
informatio:  i  collection  will  be  used  by 
the  Departttient  of  Homeland  Security  to 
document  an  alien's  arrival  and 
departure  ijo  and  from  the  United  States 
and  may  b( !  evidence  of  registration 
under  certs  in  provisions  of  the 
Immigratio  n  and  Nationality  Act. 

(5)  An  ei  timate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Zi.OOO  responses  at  3  minutes 
(.05  hours)  per  response. 

(6)  An  ei  timate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,250  annual  burden  hours. 

If  you  ha  ve  additional  comments, 
suggestion  i,  or  need  a  copy  of  the 
proposed  i  iformation  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  R  sgulations  and  Forms 
Services  D  vision,  Bureau  of  Citizenship 
and  Immig  ration  Services,  Department 
of  Homelai  id  Secvirity,  Room  4307,  425 
I  Street,  Nl  V.,  Washington,  DC  20536. 
Additionaly,  conunents  and/or 
suggestion^  regarding  the  iterh(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  binden 
and  associ  ited  response  time  may  also 
be  directec  to  Mr.  Richard  A.  Sloan. 

If  additi(  tnal  information  is  required 
contact:  M ;.  Theresa  O'Malley.  Chief 
Informatio  i  Officer,  Department  of 
Homeland  Security,  7th  and  D  Streets, 
SW.,  Regie  nal  Office  Building  3,  Suite 
4636-26,  ^  /ashington,  DC  20202. 


Dated:  September  22,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Bureau  of  Immigration 
and  Customs  Enforcement. 
[FR  Doc.  03-24258  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Inspection  of 
Persons  Applying  for  Admission; 
Transit  Without  Visa  (TWOV)  and 
Intemational-to-Intemational 
Agreements,  (File  No.  OMB-19). 

The  Department  of  Homeland 
Security,  Bureau  of  Immigration  and 
Customs  Enforcement  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  sixty  days  until 
November  24.  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biu'den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
ckrity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 
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(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Inspection  of  Persons  Applying  for 
Admission;  Transit  Without  Visa 
(TWOV)  and  Intemational-to- 
Intemational  Agreements. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-19),  Bureau  of 
Immigration  Enforcement,  Department 
of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  DHS  will  use  the  data 
collected  by  the  carrier  to  query  the 
Interagency  Border  Inspection  System 
(IBIS)  to  electronically  access  manifest 
and  query  results  in  advance  of  each 
flight's  arrival.  This  information 
collection  facilitates  rapid  inspection  at 
ports-of-entry. 

{5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  400  carrier  agreements  at  5 
hours  per  response  and  1,500,000 
queries  at  1  minute  (0.016  hours)  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  26,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  (202)  514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Department  of 
Homeland  Security,  Room  4034,  425  I 
Street,  NW.,  Washington,  DC  20536. 
Additionally,  conaments  and/or 
suggestions  regarding  the  items(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer,  Department  of 
Homeland  Security,  7th  and  D  Streets, 
SW.,  Regional  Office  Building  3,  Suite 
4636-26,  Washington,  DC  20202. 

Dated:  September  22,  2003. 
Richard  A.  Sloan, 

Director.  Department  Clearance  Officer, 
Department  of  Homeland  Security,  Bureau 
of  Immigration  and  Customs  Enforcement. 
[FR  Doc.  03-24259  Filed  9-24-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-74] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Housing  Counseling  Program 

ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Information  allows  HUD  to  contract 
with  organizations,  which  provide 
tenant  and  homeowner  counseling. 
Counseling  aids  in  improving  their 
housing  conditions  and  in  meeting  the 
responsibilities  of  tenancy  and 
homeownership.  HUD-approved 
agencies  can  compete  for  program 
funds. 

DATES:  Comments  Due  Date:  October  27, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0261)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenber^omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urbcin  Development,  451  Seventh 
Street.  SW.,  Washington,  DC  20410;  te- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 


affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Housing  Counseling 
Program. 

OMB  Approval  Number:  2502-0261. 

Form  Numbers:  HUD-9900,  HUD- 
9902,  HlJD-9908,  and  HUD-424  and 
Related  Forms. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Information  allows  HUD  to  contract 
with  organizations,  which  provide 
tenant  and  homeowner  counseling. 
Coimseling  aids  in  improving  their 
housing  conditions  and  in  meeting  the 
responsibilities  of  tenancy  and 
homeownership.  HUD-approved 
agencies  can  compete  for  program 
funds. 

Respondents:  Individuals  or 
households.  Federal  Government,  State, 
Local  or  Tribal  Government,  Not-for- 
profit  institutions. 

Frequency  of  Submission :  On 
occasion.  Monthly,  Annually. 

Reporting  Burden:  Number  of 
Respondents  7,285;  Average  response 
per  respondent  1 ;  Total  annual 
responses  7,285;  Average  burden  per 
responseO.42  hrs. 

Total  Estimated  Burden  Hours:  3.100. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  35.  as 
amended. 

Dated:  September  17.  2003. 
Donna  L.  Eden, 

Director.  Office  of  the  Chief  Information 
Officer.  Offices  of  Investment,  Strategy. 
Policy,  and  Management. 

|FR  Doc.  03-24263  Filed  9-24-03;  8:45  am) 
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SUMMARY:  This  Notice  aiutounces  a 
debenture  recall  of  certain  Federal 
Housing  Administration  (FHA) 
debentures,  in  accordance  with 
authority  provided  in  the  National 
Housing  Act. 

FOR  FURTHER  INFORMATK}N  CONTACT: 
Richard  Keyser,  Room  3119P,  L'Enfant 
Plaza,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-8000, 
telephone  (202)  755-7510  xl37.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  204(c)  and  207(j)  of  the 
National  Housing  Act,  12  U.S.C. 
1710(c),  1713(j),  and  in  accordance  with 
HUD's  regulation  at  24  CFR  203.409  and 
207.259(e)(3),  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  with  the  approval  of  the 
Secretary  of  the  Treasury,  announces 
the  call  of  all  FHA  debentures,  with  a 
.  coupon  rate  of  5.375  percent  or  above, 
except  for  those  debentures  subject  to 
"debenture  lock  agreements."  that  have 
been  registered  on  the  books  of  the 
Bureau  of  Public  t)ebt,  Department  of 
the  Treasury,  and  are,  therefore, 
"outstanding"  as  of  September  30,  2003. 
The  date  of  the  call  is  January  1,  2004. 

The  debentures  will  be  redeemed  at 
par  plus  accrued  interest.  Interest  will 
cease  to  accrue  on  the  debentures  as  of 
the  call  date.  Final  interest  on  any 
called  debentures  will  be  paid  with  the 
principal  at  redemption. 

During  the  period  from  the  date  of 
this  Notice  to  the  call  date,  debentures 
that  are  subject  to  the  call  may  not  be 
used  by  the  mortgagee  for  a  special 
redemption  purchase  in  payment  of  a 
mortgage  insiu'ance  premium. 

No  transfer  of  debentures  covered  by 
the  foregoing  call  will  be  made  on  the 
booksmaintained  by  the  Treasury 
Department  on  or  after  December  1 , 
2003.  This  does  not  affect  the  right  of 
the  holder  of  a  debenture  to  sell  or 
assign  the  debenture  on  or  after  this 
date.  Payment  of  final  principal  and 
interest  due  on  January  1,  2004,  will  be 
made  automatically  to  the  registered 
holder. 

Dated:  September  9,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — FedemI 
Housing  Commissioner. 

|FR  Doc.  03-24264  Filed  9-24-03;  8:45  am]    . 
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DEPARTMI  :NT  OF  THE  INTERIOR 

Fish  and  V^  ildlife  Service 

Recovery  i  Ian  for  the  Rough 
Popcomfic  wer  (Plagiobothrys  hirtus) 

and  Wildlife  Service, 


Fiih 


AGENCY: 

Interior. 
action:  Noi 


ice  of  document  availability. 


SUMMARY: '  he  U.S.  Fish  and  Wildlife 
Service  ("v  e")  announce  the 
availability  of  the  final  Recovery  Plan 
for  the  Rou  ^  Popcomflower 
[Plagiobott  rys  hirtus)  for  distribution 
and  use.  PI  igiobothrys  hirtus  is  found 
only  in  the  Umpqua  River  drainage  in 
Douglas  Co  unty,  Oregon,  at  sites  ranging 
from  100  tc  230  meters  (328  to  755  feet) 
in  elevatioi  i.  Extant,  naturally  occurring 
population ;  of  this  species  occur  along 
the  Sutberl  n  Creek  drainage  from 
Sutherlin  ti  >  Wilbur,  adjacent  to 
Calapooya  ^reek  west  of  Sutherlin,  and 
in  roadside  ditches  near  Yoncalla  Creek 
just  north  c  f  Rice  Hill.  The 
northernm(  ist  reported  site  is  near 
Yoncalla,  a  id  the  southernmost  at 
Wilbur.  Until  1998,  all  known  sites  were 
east  of  Inte  state  Highway  5  (1-5),  but  at 
that  time  a  site  was  discovered  at  the 
junction  of  Stearns  Lane  and  Highway 
138,  0.9  kibmeters  (0.5  miles)  west  of 
1-5.  The  ea  stemmost  currently  known 
extant  popi  ilation  is  just  east  of  Plat  K 
Road  outsii  le  Sutherlin.  Historic 
collections  have  been  made  farther  east 
near  Nonpi  reil,  but  recent  surveys  (1998 
to  1999)  dii  I  not  locate  any  populations 
in  this  area 

ADDRESSES  Copies  of  the  final  recovery 
plan  are  av  lilable  by  written  request 
addressed  i  o  the  Field  Supervisor,  U.S. 
Fish  and  V\  ildlife  Service,  Roseburg 
Field  Offio  f,  2900  NW.  Stewart 
Parkway,  Roseburg,  Oregon  974^70.  This 
final  recovi  iry  plan  is  available  on  the 
World  Wids  Web  at  http:// 
endangerei  \.fws.gov/recovery/ 
indexMml  tplans. 

FOR  FURTH^I  INF0RMATK3N  CONTACT: 

Craig  Tuss  at  the  above  Roseburg 


address  (te 


ephone:  541-957-3474). 


SUPPLEMEN  TARY  INFORMATION: 
Backgroun  i 

Recovery  of  endangered  or  threatened 
animals  an  i  plants  is  a  primary  goal  of 
our  endan^  ered  species  program  and  the 
Endangerei   Species  Act  (Act)  (16  U.S.C. 
1531  et  secj .).  Recovery  means 
improvemi  nt  of  the  status  of  listed 
species  to  I  le  point  at  which  listing  is 
no  longer  a  apropriate  under  the  criteria 
set  out  in  s  iction  4(a)(1)  of  the  Act. 
Recovery  p  ans  describe  actions 
considered  necessary  for  the 
conservati(  n  of  the  species,  establish 


criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  measures 
needed  for  recovery. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  The 
draft  recovery  plan  was  available  for 
public  review  and  comment  diu-ing  a 
60-day  period  from  January  28,  2003, 
through  March  31,  2003  (68  FR  4228). 
Four  peer  reviewers  and  two  State 
agencies  provided  comments. 
Information  presented  during  the  public 
comment  period  has  been  considered  in 
the  preparation  of  this  final  recovery 
plan,  and  is  summarized  in  the 
appendix  to  the  recovery  plan.  We  will 
forward  substantive  comments 
regarding  recovery  plan  implementation 
to  appropriate  Federal  or  other  entities 
so  they  can  take  these  comments  into 
account  in  the  coiwse  of  implementing 
recovery  actions. 

Plagiobothrys  hirtus  is  a  perennial 
herbaceous  plant,  but  can  be  aimual 
depending  on  environmental 
conditions.  The  species  occurs  in 
seasonal  wetlands.  The  majority  of  sites 
occur  on  the  Conser-type  soil  series 
which  is  characterized  as  poorly 
drained  flood  plain  soils.  Most  of  the 
sites  are  moderately  to  highly  disturbed 
due  to  agricultural  and  development 
activities.  Urban  and  agriculture 
development,  invasion  of  nonnative 
species,  habitat  fragmentation  and 
degradation,  and  other  human-caused 
disturbances  have  resulted  in 
substantial  losses  of  seasonal  wetland 
habitat  throughout  the  species'  historic 
range.  Conservation  needs  include 
establishmg  a  network  of  protected 
populations  in  natural  habitat 
distributed  throughout  its  native  range. 

A  primary  objective  of  this  recovery 
plan  is  to  reduce  the  threats  to 
Plagiobothrys  hirtus  to  the  point  it  can 
be  downlisted  (reclassified)  from 
endangered  to  threatened  status. 

Recovery  goals  include:  (1)  At  least  9 
reserves,  containing  a  minimum  of 
5,000  plants  each  are  protected  and 
managed  to  assure  their  long  term 
survival;  (2)  a  minimum  of  1,000  square 
meters  (10,764  square  feet)  are  occupied 
within  each  reserve,  with  at  least  50 
square  meters  (538  square  feet)  having  a 
density  of  100  plants/square  meter  (100 
plants/11  square  feet)  or  greater;  (5)  the 
9  reserves  are  distributed  among  the  3 
natural  recovery  zones  (Calapooya 
Creek,  Sutherlin  Creek,  and  Yoncalla 
Creek),  with  at  least  3  reserves  present 
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in  eacti  unit;  (4)  patches  contained  in 
each  reserve  are  within  1  kilometer  (0.6 
mile)  of  each  other  to  allow  for 
pollinator  movement  and  gene  flow 
among  them;  (5)  an  average  of  5  years 
of  demographic  data  indicate  that 
populations  in  at  least  7  of  the  9 
reserves  within  the  3  recovery  units 
have  average  population  numbers  that 
cire  stable  or  increasing,  without 
decreasing  trends  lasting  more  than  2 
years;  and  (6)  75  percent  or  more  of  the 
plants  are  reproductive  each  year,  with 
30  percent  annual  seed  maturation  and 
recruitment  evident  in  all  populations. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  August  1,  2003. 
Carolyn  A.  Bohan, 

Regional  Director,  Region  1,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  03-24280  Filed  9-24-03;  8:45  amj 

BILUNG  CODE  4310-S5-P 


DEPARTMEIfr  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Approved  Recovery  Plan  for  the  Lake 
Erie  Water  Snake  {Nerodia  sipedon 
insularum) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  the  approved  recovery 
plan  for  the  Lake  Erie  water  snake 
[Nerodia  sipedon  insularum).  This 
species  is  federally  listed  as  threatened 
under  the  Endangered  Species  Act  of 
1973  (Act),  as  amended  (16  U.S.C.  1531 
et  seq.),  on  the  offshore  islands  and  in 
the  waters  of  the  western  Lake  Erie 
basin  of  Ohio.  Actions  needed  for 
recovery  of  the  Lake  Erie  water  snake 
•  include  monitoring  the  population, 
protecting  and  managing  habitat  on  both 
public  and  private  land,  administering 
public  outreach  to  address  intentional 
and  accidental  human-induced 
mortality,  and  collecting  important 
ecological  data  on  the  snake  and  its 
habitat. 

ADDRESSES:  This  recovery  plan  is 
available  from  the  following  addresses: 

1.  Fish  and  Wildlife  Reference  Service, 
5430  Grosvenor  Lane,  Suite  110, 
Bethesda,  Maryland  20814  (the  fee  for 
the  plan  varies  depending  on  the 
number  of  pages). 

2.  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Reynoldsbiug 


Ecological  Services  Field  Office,  6950 
Americana  Parkway,  Suite  H, 
Re)aioldsburg,  Ohio  43068-4127. 
3.  The  World  Wide  Web  at:  http:// 
endangered.fws.gov/recovery/ 
index.html^plans 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Megan  Seymour,  Reynoldsbiug 
Ecological  Services  Field  Office,  (see 
ADDRESSES  section  No.  2  above), 
telephone  (614)  469-6923  ext.l6.  The 
Fish  and  Wildlife  Reference  Service 
may  be  reached  at  (301)  492-6403  or 
(800)  582-3421.  TTY  users  may  contact 
Ms.  Seymour  and  the  Fish  and  Wildlife 
Reference  Service  through  the  Federal 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  or  plants  is  a  primary  goal  of 
the  Service's  endangered  species 
program.  A  species  is  considered 
recovered  when  threats  to  the  species 
are  removed  so  that  populations  of  the 
species  are  self-sustaining.  Recovery 
plans  describe  actions  considered 
necessary  for  the  conservation  of  the 
species,  establish  criteria  for  delisting 
species,  and  provide  estimates  of  the 
time  and  cost  for  implementing  the 
measures  needed  for  recovery. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  the 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  Information 
presented  during  the  comment  period 
has  been  considered  in  the  preparation 
of  the  approved  recovery  plan  and  is 
summarized  in  an  appendix  to  the 
recovery  plan.  We  will  forward 
substantive  comments  regarding 
recovery  plan  implementation  to 
appropriate  Federal  agencies  and  other 
entities  so  that  they  can  take  these 
comments  into  account  diuing  the 
course  of  implementing  recovery 
actions. 

Lake  Erie  water  snakes  on  the  offshore 
islands  and  surrounding  waters  of  Lake 
Erie  were  listed  as  threatened  on  August 
30,  1999,  under  the  Act.  Water  snakes 
found  on  the  near-shore  Ohio  islands 
and  Ohio  mainland  are  not  protected  by 
the  threatened  designation  due  to  the 
likelihood  that  these  snakes  represent 
intergrades  between  the  Lake  Erie  water 
snake  and  northern  water  snake.  The 
Lake  Erie  water  snake  spends  summers 
basking  on  the  rocky  shorelines  of  the 
limestone  and  dolomite  islands  in  the 
western  Lake  Erie  basin.  Hibernation 


habitat  for  the  snake  is  comprised  of 
areas  inland  from  the  shore  that 
typically  have  soil  and  rock  substrates 
and  consist  of  natural  openings  or 
fissures.  Human-made  structures  such 
as  crib  docks  and  erosion  control 
protection  can  provide  suitable  summer 
habitat,  whereas  old  building 
foundations  and  drainage  tiles  may 
provide  suitable  hibernation  habitat. 
The  primary  threats  to  the  snake  include 
both  accidental  and  intentional  human- 
induced  mortality  and  loss  of  suitable 
summer  and  hibernation  habitat  through 
development.  There  are  nine  U.S. 
islands  and  seven  Canadian  islands  that 
currently  provide  year-round  habitat  for 
the  snake,  whereas  two  U.S.  islands 
only  provide  summer  habitat.  The  Lake 
Erie  water  snake  has  been  extirpated 
from  one  U.S.  island  and  two  Canadian 
islands. 

Recovery  will  be  achieved  and  the 
species  removed  from  the  list  of 
Threatened  and  Endangered  Wildlife 
(50  CFR  part  17)  when  the  following 
criteria  are  met:  (1)  A  minimum  of  5,555 
adult  snakes  exist  on  9  U.  S.  islands 
combined  for  6  or  more  consecutive 
years,  including  at  least  900  snakes  on 
Kelleys  Island,  850  snakes  on  South 
Bass  Island,  620  snakes  on  Middle  Bass 
Island,  and  410  snakes  on  North  Bass 
Island,  with  the  remaining  snakes 
occurring  on  any  of  the  islands;  (2)  a 
total  of  7.4  km  of  shoreline  habitat  and 
51  hectares  of  hibernation  habitat 
distributed  proportionately  among  the  4 
largest  U.  S.  islands  are  protected  in 
perpetuity  by  a  written  agreement 
approved  by  the  Service;  and  (3)  an 
objective  analysis  of  public  attitude 
indicates  that  human  persecution  is  no 
longer  a  threat  to  the  continued 
existence  of  the  snake,  and  accidental 
himian-induced  mortality  no  longer 
poses  a  significant  threat  to  the 
population. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(0. 

Dated:  August  28.  2003.     • 
Charies  M.  Wooiey. 

Assistant  Regional  Director.  Ecological 
Services.  Region  3.  Fort  Snelling.  Minnesota. 
[FR  Doc.  03-24281  Filed  9-24-03:  8:45  am] 
BILUNG  COD€  431fr-«5-l> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  extension  to  the 

Tribal-State  Gaming  Compact  between 
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the  State  of  Montana  and  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Reservation. 

summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-^97,  25  U.S.C 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through.her 
delegated  authority,  h^s  approved  the 
Extension  to  the  Tribal-State  Compact 
for  Class  III  gaming  between  the  State  of 
Montana  and  the  Assiniboine  and  Sioux 
Tribes  of  the  Fort  Peck  Reservation.  The 
Extension  renews  and  extends  the  term 
of  the  existing  agreement  to  September 
30,  2003. 

EFFECTIVE  DATE:  September  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  August  29.  2003. 
Aurene  M.  Martin. 

Assistant  Secretary — Indian  Affairs. 
■  (FR  Doc.  03-24298  Filed  9-24^3;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-03-840-1 61 0-241  A] 

Canyons  of  Hie  Ancients  National 
Monument  Advisory  Committee 
Meeting 

AGENCY:  Biireau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Canyons  of 
the  Ancients  National  Monument 
(Monument)  Advisory  Committee 
(Committee),  will  meet  as  directed 
below. 

DATES:  Meetings  will  be  held  October 
21,  2003,  and  November  14,  2003,  at  the 
Anasazi  Heritage  Center  in  Dolores, 
Colorado  at  9  a.m.  The  public  comment 
period  for  each  meeting  will  begin  at 
approximately  2:30  p.m.  and  the 
meetings  will  adjourn  at  approximately 
3:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
LouAnn  Jacobson,  Monument  Manager 


or  Stepher  Kandell,  Monument  Planner, 
Anasazi  H  jritage  Center,  27501  Hwy 
184,  Dolor  3S,  Colorado  81323; 
Telephone  (970)  882-5600. 

SUPPLEMEI^TARY  INFORMATION:  The 

eleven  me  nber  committee  provides 
counsel  m  d  advice  to  the  Secretary  of 
the  Interior,  through  the  BLM, 
concerning  development  and 
implemen  ation  of  a  management  plan 
developed  in  accordance  with  FLMPA, 
for  public  ands  within  the  Monument. 
At  this  masting,  topics  we  plan  to 
discuss  ini  :lade: 


Plan]  ling  update  and  overview  of 
Use  Planning  Handbook, 


(1) 
BLM  Lcinc 
Appendix 

(2)  Comfcient 
Public  Par  icipat 
Committer 


public  anc 
for  public 
may  make 


and  discussion  on  Draft 
ion  Plan  and  Advisory 
Meeting  Strategy; 

Luncji  at  the  Anasazi  Heritage 


(3) 
Center; 

(4)  Revii  iw  of  current  planning  issues 
and  manaj  ement  concerns; 

(5)  Over  new  of  Monument  land 
health  deti  srminations 

(6)  Publ  c  comment  period;  and 

(7)  Ager  da  for  next  meeting. 

At  the  h  ovember  14,  2003  meeting, 
include  planning  issues  and 
management  concerns,  partnerships, 
science  an  d  other  issues  as  appropriate. 

All  mee  ings  will  be  open  to  the 

will  include  a  time  set  aside 
:  comment.  Interested  persons 
oral  statements  at  the 
meetings  c  r  submit  written  statements  at 
any  meetimg.  Per-person  time  limits  for 
oral  statenents  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summai  y  minutes  of  all  Committee 
meetings  \|^ill  be  maintained  at  the 
Anasazi  I-feritage  Center  in  Dolores, 
Colorado.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  bu  siness  hours  within  thirty  (30) 
days  of  thi :  meeting.  In  addition, 
minutes  ai  id  other  information 
concemin  \  the  Committee  can  be 
obtained  f  om  the  Monument  plaiming 
Web  site  a ;:  http://www.blm.gov/rmp/ 
canm  whi  ;h  will  be  updated  following 
each  Com]  nittee  meeting. 

16.  2003. 

C  myons  of  the  Ancients  National 
It. 

[FR  Doc.  03  -24279  Filed  9-24-03;  8:45  am) 
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Dated:  Sebtember 

LouAnn  Jafobson, 

Manager, 
Monument. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Pajaro  Valley  Water  Management 
Agency  Revised  Basin  Management 
Plan  Project,  Santa  Cruz,  Monterey, 
and  San  Bentto  Counties,  California 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the  draft 

environmental  impact  statement  and 

notice  of  public  hearing  [DES  03-53]. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Enviroiimental  Policy 
Act  (NEPA),  the  Bureau  of  Reclamation 
has  prepared  a  draft  environmental 
impact  statement  (DEIS)  for  the  Pajaro 
Valley  Water  Management  Agency 
(PVWMA)  Revised  Basin  Management 
Plan  Project. 

The  purpose  of  the  project  is  to 
address  groundwater  overdraft  and 
seawater  intrusion  problems  in  the 
Pajaro  Valley  Basin.  The  proposed 
action  is  the  approval  of  Uie  connection 
of  a  PVWMA  pipeline  to  the  Santa  Clara 
Conduit;  the  funding  for  the  design, 
plcuining,  and  construction  of  a  recycled 
water  facility;  and  the  delivery  to  and 
use  of  Central  Valley  Project  (CVP) 
water  in  the  Pajaro  Valley. 
DATES:  Submit  written  comments  on  the 
DEISt)n  or  before  November  24,  2003  to 
Lynne  Silva,  Reclamation,  at  the  below 
address. 

A  public  hearing  will  be  held  to 
receive  conmients  from  interested 
parties,  organizations,  and  individuals 
on  the  environmental  impacts  of  the 
proposal.  The  hearing  will  be  held  on 
October  29,  2003  at  7:00  pm  at  the 
address  below. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Watsonville  Senior  Center, 
114  East  5th  Street,  Watsonville,  CA 
95076. 

Written  comments  on  the  DEIS  should 
be  addressed  to  Ms.  Lynne  Silva, 
Reclamation,  at  the  below  address. 

Copies  of  the  DEIS  may  be  requested 
from  Reclamation's  South-Central 
California  Area  Office  or  from 
PVWMA's  office  at  the  following 
addresses: 

•  Bureau  of  Reclamation,  South-Central 
California  Area  Office,  1243  N  Street, 
Fresno,  CA  93721-1813. 

•  Pajaro  Valley  Water  Management 
Agency,  36  Brennan  Street, 
Watsonville,  CA  95076. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lyime  Silva,  Bureau  of  Reclamation, 
South-Central  California  Area  Office, 
telephone  (559)  487-5807;  or  Mr. 
Charles  McNiesh,  Pajaro  Valley  Water 
Management  Agency,  (831)  722-9292. 


Federal  Register/ Vol.  68,  No.  186 /Thursday,  September  25,  2003 /Notices 


55413 


SUPPLEMENTARY  INFORMATION:  PVWMA 
is  responsible  for  managing 
groundwater  resources  in  the  Pajaro 
Valley,  located  along  the  central  coast  of 
California.  In  the  coastal  area  and 
throughout  much  of  the  groundwater 
basin  in  the  Pajaro  Valley,  overdraft 
conditions  have  caused  groundwater 
levels  to  drop  below  sea  level,  creating 
a  landward  pressure  gradient  that 
causes  seawater  from  the  Pacific  Ocean 
to  move  inland,  where  it  mixes  with 
fresh  water.  Seawater  intrusion 
increasingly  is  degrading  groundwater 
quality  and  limiting  the  utility  of 
groimd water  for  irrigation  and  domestic 
purposes.  PVWMA  proposes  to  prevent 
further  overdraft  of  the  groundwater 
basin  and  to  halt  seawater  intrusion  by 
implementing  the  Revised  Basin 
Management  Plan  Project.  As  part  of  the 
project,  PVWMA  would  import  water 
supplies  from  the  San  Joaquin  Valley  in 
California  using  Central  Valley  Project 
(CVP)  facilities,  and  develop  a  recycled 
water  supply.  These  actions  require 
Reclamation  approval  of:  (1)  Connection 
of  a  water  pipeline  to  the  Santa  Clara 
Conduit  of  the  San  Felipe  System  of  the 
CVP,  (2)  the  design,  planning,  and 
construction  of  the  Watsonville  Area 
Water  Recycling  Project  under  Public 
Law  102-575.  Title  XVI,  Section  1619, 
as  amended,  and  (3)  the  environmental 
analysis  of  the  use  of  CVP  water  in  the 
Pajaro  Valley. 

The  DEIS  describes  and  presents  the 
environmental  effects  of  three 
alternatives,  including  the  alternative  of 
taking  no  action. 

At  the  hearing,  PVWMA  staff  will 
make  a  brief  presentation  to  describe  the 
proposed  project,  its  purpose  and  need, 
alternatives,  and  scenarios  for 
construction  and  operation.  The  public 
may  comment  on  environmental  issues 
addressed  in  the  DEIS.  If  necessary,  due 
to  large  attendance,  comments  may  be 
limited  to  five  minutes  per  speaker. 
Written  comments  will  also  be  accepted. 

Reclamation's  practice  is  to  make 
coihn^ents,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  may  be  other 
circumstances  in  which  we  would 
withhold  a  respondent's  identity  from 
public  disclosure,  as  allowable  by  law. 
If  you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  disclosvu«  in  their  entirety. 

Dated:  July  25.  2003. 
Kirk  C.  Rodgers, 

Regional  Director.  Mid-Pacific  Region . 

[FR  Doc.  03-24261  Filed  9-24-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmentai  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
September  11,  2003,  a  proposed  Consent 
Decree  in  United  States  v.  Bayer 
CropScience,  Inc..  Civil  Action  No. 
5:03CV00080  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Virginia. 

In  this  action  the  United  States  sought 
to  recover  costs  incurred  in  responding 
to  the  release  or  threatened  release  of 
hazardous  substances  into  the 
environment  from  the  Stauffer  Chemical 
Company  Superfund  Site,  located  in 
Warren  Coimty,  Virginia,  near  the  town 
of  Bentonville.  The  Consent  Decree  will 
recover  five  hundred  fifty-seven 
thousand  dollars  ($557,000)  in  past 
response  costs  from  bayer  CropScience, 
Inc.,  successor-in-interest  to  Stauffer 
Chemical  Company.  In  exchange  for  this 
payment,  Bayer  CropScience,  Inc.  will 
receive  a  release  from  liability,  subject 
to  certain  conditions,  for  response  costs 
incurred  by  the  United  States  proper  to 
the  lodging  of  this  Consent  Decree.  In 
addition,  Bayer  CropScience,  Inc.  will 
receive  protection  from  contribution 
actions  for  recovery  of  past  response 
costs  incurred  prior  to  the  lodging  of 
this  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Bayer  CropScience,  Inc.,  D.J. 
Ref.  90-11-2-07910. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  105  Franklin  Street,  Suite  1. 
Roanoke.  Virginia,  and  at  U.S.  EPA 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania.  During  the 
public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 


open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611.  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  {tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Robert  Brook,  * 

Assistant  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-24302  Filed  9-24-03:  8:45  ain] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act  and  the 
Emergency  Planning  and  Community 
Right-To-Know  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  16.  2003.  a 
proposed  Consent  Decree  in  United 
States  V.  Capital  Cabinet  Corp..  Civil 
Action  No,  CV-S-Oa-1146-RLH-LRL. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Nevada. 

In  this  action  the  United  States  sought 
injunctive  relief  and  civil  penalties 
under  section  113Cb)  of  the  Clean  Air 
Act,  42  U.S.C.  7413(b).  and  civil 
penalties  under  section  325(c)(1)  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act.  42  U.S.C.  11045(c), 
concerning  the  operation  by  Capital 
Cabinet  Corp.  ("Capital")  of  a  wood 
furniture  manufacturing  facility  in 
North  Las  Vegas.J^evada  ("Facility"). 

Under  the  proposed  Consent  Decree, 
Capital  would  be  required  to  limit  its 
emissions  of  volatile  organic 
compounds  ("VOCs")  to  twenty-five 
tons  per  year,  and  three  tons  per  month, 
for  a  minimum  of  five  years,  unless  it 
were  to  convert  all  of  its  production 
coatings  to  coatings  containing  minimal 
levels  of  VOCs.  or  to  install  appropriate 
add-on  controls,  in  which  case  the 
Facility  would  no  longer  be  subject  to 
annual  or  monthly  VOC  emissions 
limits.  In  addition,  under  the  proposed 
Consent  Decree,  Capital  would  be 
required  to  be  in  full  compliance  with 
the  National  Emission  Standard  for 
Hazardous  Air  Pollutants  for  Wood 
FiuTiiture  Manufacturing  Operations, 
codified  at  40  CFR  Part  63,  Subpart.  JJ. 
within  six  months  of  entry  of  the 
Consent  Decree,  and  to  pay  a  civil 
penalty  of  $142,000. 
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The  E)epartment  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Enviroimient  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611^  with  a  copy  to  Matthew  A. 
Fogelson,  Trail  Attorney,  U.S. 
Department  of  Justice,  Environment  and 
Natural  Resources  Division, 
Environmental  Enforcement  Section, 
301  Howard  Street,  Suite  1050,  San 
Francisco,  CA  94105,  and  should  refer 
to  United  States  v.  Capital  Cabinet 
Corp..  D.J.  Ref.  90t5-2-1-07?21. 

Tlie  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  333  South  Las  Vegas 
Boulevard,  Lloyd  George  Federal 
Building,  Las  Vegas,  NV,  and  at  U.S. 
EPA  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA.  During  the  public 
comment  period,  the  Consent  Decree 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.btml.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044—7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$5.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Ellen  M.  Mahan, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section. 

[FRDoc.  03-24301  Filed  9-24-03;  8:45  ami 
HLUNG  CODE  4410-15-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-369-OLA.  50-370-OLA, 
50-413-OLA,  and  50^14-OLA;  ASLBP  No. 
03-ai5-03-OLA] 

Duto  Energy  Corporation,  McGuire 
Nuclear  Station,  Units  1  and  2, 
CatawiM  Nuclear  Station,  Units  1  and 
2;  Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28.710  (1972),  and  sections  2.105,  2.700, 
2.702,  2.714,  2.714a.  2.717,  2.721.  and 
2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 


Safety  ai  d  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding:  Duke  Energy  Corporation, 
McGuireJNuclear  Station,  Units  1  and  2, 
Catawba  puclear  Station,  Units  1  and  2. 

This  Bpard  is  being  established 
pursuan^  to  a  notice  of  consideration  of 
issuance  of  an  operating  license 
amendment  and  opportunity  for  a 
hearing  published  in  the  Federal 
Register  {68  FR  44,107  (July  25,  2003)). 
The  proqeeding  involves  petitions  for 
intervenl  ion  submitted  on  August  21, 
and  August  25,  2003,  respectively,  by 
the  NucL  (ar  Information  and  Resource 
Service  a  nd  the  Blue  Ridge 
Environr  lental  Defense  League 
challengi  ng  a  request  by  Duke  Energy 
Corporat  on  to  amend  its  operating 
licenses  or  the  McGuire  Nuclear 
Station,  1  Jnits  1  and  2,  cuid  Catawba 
Nuclear  1  Itation,  Units  1  and  2,  near 
Charlotte ,  North  Carolina.  The 
amendmi  jnt  would  change  certain 
facility  t«  chnical  specifications  to  allow 
the  use  o  '  four  mixed  oxide  (MOX)  lead 
assembli  ss  at  either  the  Catawba  or 
McGuire  plants. 

The  Be  ard  is  comprised  of  the 
foUowin]  administrative  judges: 
Adminis  rative  Judge  Ann  Marshall 
Young,  C  hair.  Atomic  Safety  and 


Licensin 


Board  Panel,  U.S.  Nuclear 


Regulato  y  Commission,  Washington, 
DC  2055!  1-0001;  Administrative  Judge 
Anthony  J.  Baratta,  Atomic  Safety  and 
Licensin] ;  Board  Panel,  U.S.  Nuclear 
Regulato  y  Commission,  Washington, 
DC  2055!  -0001;  Administrative  Judge 
Thomas  1  >.  Elleman,  Atomic, Safety  and 
Licensin; ;  Board  Panel,  U.S.  Nuclear 
Regulato  y  Commission,  Washington, 
DC  2055! -0001. 

All  coiVespondence,  documents,  and 
other  materials  shall  be  filed  with  the 
administ  ative  judges  in  accordance 
with  10  C;FR  2.701. 

Issued  at  Rockville,  Maryland,  this  17th 
day  of  Sef  tember,  2003. 
G.  Paul  Bi  llwerk,  UI, 

Chief  Adn  inistrative  Judge,  Atomic  Safety 
and  Liceni  ing  Board  Panel. 
[FR  Doc.  C  3-24209  Filed  9-24-03;  8:45  am] 
BILUNG  C09E  7590-01-P 


NUCLEAR  REGULATORY 
COMMI^iON 

[Docket  N  >.  40-8968-ML-REN;  ASLBP  No. 
03-80»-0  -ML-REN] 

Hydro  Resources,  Inc.,  Crownpoint, 
New  Mexico;  Notice  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2722  and  2.1209,  the  Special 
Assistanyn  the  above-captioned  10  CFR 
part  2,  siibpart  L  proceeding  is  hereby 


replaced  by  appointing  Administrative 
Judge  Richard  F.  Cole  in  place  of 
Administrative  Judge  Thomas  D. 
Murphy. 

All  correspondence,  documents,  and 
other  material  shall  be  filed  with  the 
Special  Assistant  in  accordance  with  10 
CFR  2.1203.  The  address  of  the  new 
Special  Assistant  is:  Administrative 
Judge  Richard  F.  Cole,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001. 

Issued  at  Rockville,  Maryland,  this  16th 
day  of  September,  2003. 

G.  Paul  Bollwerk,  III, 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  03-24210  Filed  9-24-03;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8968-ML;  ASLBP  No.  95- 
706-01-ML] 

hlydro  Resources,  Inc.,  Rio  Rancho, 
New  Mexico;  Notice  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.722  and  2.1209,  the  Special 
Assistant  in  the  above-captioned  10  CFR 
part  2,  subpart  L  proceeding  is  hereby 
replaced  by  appointing  Administrative 
Judge  Richard  F.  Cole  in  place  of 
Administrative  Judge  Thomas  D. 
Murphy. 

All  correspondence,  documents,  and 
other  material  shall  be  filed  with  the 
Special  Assistant  in  accordance  with  10 
CFR  2.1203.  The  address  of  the  new 
Special  Assistant  is:  Administrative 
Judge  Richard  F.  Cole,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory  r 
Commission,  Washington,  DC  20555- 
0001. 

Issued  at  Rockville,  Maryland,  this  16th 
day  of  September,  2003. 
G.  Paul  Bollwerk.  IH, 
Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  03-24211  Filed  9-24-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  4O-8027-IMLA-4;  ASLBP  No. 
99-770-09-IMLA] 

Sequoyah  Fuels  Corporation,  Gore, 
Oklahoma;  Notice  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.722  and  2.1209,  the  Special 
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Assistant  in  the  above-captioned  10  CFR 
part  2,  subpart  L  proceeding  is  hereby 
replaced  by  appointing  Administrative 
Judge  Anthony  J.  Baratta  in  place  of 
Administrative  Judge  Thomas  D. 
Murphy. 

All  correspondence,  docimients,  and 
other  material  shall  be  filed  with  the 
Special  Assistant  in  accordance  with  10 
CFR  2.1203.  The  address  of  the  new 
Special  Assistant  is:  Administrative 
Judge  Anthony  J.  Baratta,  Special 
Assistant,  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Naclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Issued  at  Rockville,  Maryland,  this  16th 
day  of  September  2003. 
G.  Paul  BoUwerk,  m. 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  03-24206  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8027-MLA-5  and  ASLBP 
No.  03-807-01-MLA] 

Sequoyah  Fuels  Corporation,  Gore, 
Oklahoma;  Notice  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.722  and  2.1209,  the  Special 
Assistant  in  the  above-captioned  10  CFR 
part  2,  subpart  L  proceeding  is  hereby 
replaced  by  appointing  Administrative 
Judge  Anthony  J.  Baratta  in  place  of 
Administrative  Judge  Thomas  D. 
Murphy. 

All  correspondence,  documents,  and 
other  material  shall  be  filed  with  the 
Special  Assistant  in  accordance  with  10 
CFR  2.1203.  The  address  of  the  new 
Special  Assistant  is:  Administrative 
Judge  Anthony  J.  Baratta,  Special 
Assistant,  Atomic  Safety  and  Licensing 
Boeird  Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Issued  at  RockvMle,  Maryland,  this  16th 
day  of  September  2003. 
G.  Paul  BoUwerlc, 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  03-24207  Filed  9-24-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8027-MLA-6  and  ASLBP 
No.  03-807-01-MLA] 

Sequoyah  Fuels  Corporation,  Gore, 
Oklahoma;  Nottee  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.722  and  2.1209,  the  Special 
Assistant  in  the  above-captioned  10  CFR 
part- 2,  subpart  L  proceeding  is  hereby 
replaced  by  appointing  Administrative 
Judge  Anthony  J.  Baratta  in  place  of 
Administrative  Judge  Thomas  D. 
Murphy. 

All  correspondence,  dociunents,  and 
other  material  shall  be  filed  with  the 
Special  Assistant  in  accordance  with  10 
CFR  2.1203.  The  address  of  the  new 
Special  Assistant  is:  Administrative 
Judge  Anthony  J.  Baratta,  Special 
Assistant,  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Issued  at  Rockville,  Maryland,  this  16th 
day  of  September  2003. 
G.  Paul  Bollwerk, 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  03-24208  Filed  9-24-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Notice 

agency:  Nuclear  Regulatory     - 
Commission. 

DATES:  Weeks  of  September  22,  29, 
October  6,  13,  20,  27,  2003. 
PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  September  22,  2003 

Wednesday,  September  24,  2003 

9  a.m. 
Briefing  on  Emergency  Preparedness 
Program  Status  (Public  Meeting) 
(Contact:  Eric  Weiss,  301-415- 
3264) 
This  meeting  will  be  webcast  live  at 
the  Web  address:  http://www.nrc.gov. 

Thursday,  September  25,  2003 

9  a.m. 
Meeting  with  Nuclear  Reactor 
Industry  on  Secvu'ity  Force  Work 
Hour  Limitations  (Public  Meeting) 
(Contact:  Chris  Nolan,  301-415- 
8171) 


This  meeting  will  be  webcast  live  at 
the  Web  address:  http://www.nrc.gov. 
9:30  a.m. 

Discussion  of  Security  Issues 
(Closed— Ex.  1) 

Week  of  September  29,  2003 — ^Tentative 

Thursday.  October  2,  2003 

9:30  a.m. 
Meeting  with  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  (PubUc 
Meeting)  (Contact:  John  Larkins, 
301-415-7360) 
This  meeting  will  be  webcast  Uve  at 
the  Web  address:  http://www.nrc.gov. 

Week  of  October  6,  2003— TentatiTe 

Tuesday,  October  7,  2003 

9:30  a.m. 
Briefing  on  Decommissioning 
Activities  and  Status  (PubUc 
Meeting)  (Contact:  Claudia  Craig, 
301-415-7276) 
This  meeting  will  be  webcast  live  at 
the  Web  address:  http://www.nrc.gav. 
1:30  p.m. 
Briefing  on  Strategic  Workforce 
Planning  and  Human  Capital 
Initiatives  (Closed — Ex.  2) 

Week  of  October  13,  2003— TenUtive 

Wednesday,  October  15,  2003 

1:30  p.m. 
Briefing  on  License  Renewal  Program, 
Power  Uprate  Activities,  and  High 
Priority  Activities  (Public  Meeting) 
(Contact:  Jimi  Yerokun,  301-415- 
2292) 
This  meeting  will  be  webcast  live  at 
the  Web  address:  http://www.nrc.gov. 

Week  of  October  20,  2003— Tentative 

Thursday,  October  23,  2003 

10  a.m. 
Meeting  with  Advisory  Committee  on 
Nuclear  Waste  CACNW)  (Public 
Meeting)  (Contact:  John  Larkins, 
301^15-7360) 
This  meeting  will  be  webcast  live  at 
the  Web  address:  http://www.nrc.gov. 

Week  of  October  27,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  27,  2003. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://(vww.nrc:gov/what-we'do/ 
pohcy-making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  bo 
longer  wish  to  receive  it,  or  would  like 
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to  be  added  to  the  distribution,  please 
cqptact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw®nrc.gov. 

Dated:  September  20.  2003. 
D.L.  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  03-24348  Filed  9-23-03;  12:03  pm] 

OHJJNO  CODE  7S«Mi1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Conatruction  Inspection  Program 
for  Reactors  Built  Under  10  CFR  Part 
52;  Reopening  of  Comment  Period 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Draft  document;  reopening  of 

the  comment  period. 

summary:  On  May  30,  2003,  the  Nuclear 
Regulatory  Commission  (NRC)  issued 
the  "Draft  10  CFR  Construction 
Inspection  Program  Framework 
Document,"  which  set  forth  the  basis  for 
the  construction  inspection  program  for 
reactors  built  under  10  CFR  part  52.  The 
framework  document  details  the 
proposed  audits  and  inspections  to  be 
conducted  by  the  NRC  during  the  Early 
Site  Permit  (ESP)  and  Combined  License 
(COL)  phases.  The  document  also 
discusses  how  the  NRC  staff  will  verify 
satisfactory  completion  of  the 
inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC)  and  review 
operational  programs.  The  original 
request  for  comments  was  contained  in 
an  annoimcement  of  a  public  workshop 
on  issues  related  to  the  construction 
inspection  program  for  reactors  built 
under  10  CFR  part  52  (68  FR  34012). 
The  comment  period  expired  on 
September  15,  2003.  Comment  periods 
for  several  other  documents  related  to 
construction  of  reactors  imder  10  CFR 
part  52  were  also  occurring  during  the 
same  time  period.  In  order  to  allow  all 
stakeholders  an  opportunity  to  provide 
comments  on  the  Construction 
Inspection  Program  Framework 
Docimient,  the  Commission  has  decided 
to  reopen  the  comment  period  until 
October  30,  2003.  The  draft  docmnent  is 
available  for  public  inspection  in  the 
NRC  Public  Doctunent  Room  Ideated  at 
One  White  Flint  North,  11555  Rockville 
Pike,  Public  File  Area  01  F21, 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  (PARS) 


componeat  of  NRC's  Agencywide 
Documents  Access  and  Management 
System  [/  DAMS)  (#ADAMS 
ML03140  )849).  ADAMS  is  accessible 
from  the  1 JRC  Web  site,  htp:// 
www.nrc.,  jov,  in  the  Public  Electronic 
Reading  F  oom.  For  more  information, 
contact  th  b  NRC  Public  Document  Room 
(PDR)  reft  rence  staff  at  l-BOO-397-4209 
or  202-63  4-3273  or  by  e-mail  to 
pdr@nrc.i  ov. ' 


Framewofk 
2003 
date  will 
to  do  so, 


DATES:  Su  imit  comments  on  the  Draft 
Construction  Inspection  Program 

Document  by  October  30, 
Coiiments  received  after  the  due 
>e  considered  if  it  is  practical 
the  Commission  is  able  to 
assure  coi  isideration  only  for  comments 
received  c  n  or  before  this  date. 

ADDRESSES:  Submit  written  comments 
on  the  drift  guidance  to:  Chief,  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administiation,  Mail  Stop  T6-D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Conmients  may  be  hand-delivered  to  the 
NRC  at  11545  Rockville  Pike,  Rockville, 
Maryland)  between  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays.  Comments 
may  be  siibmitted  electronically  by  the 
Internet  tp  the  NRC  at  nrcrep@nrc.gov. 
All  comratents  received  by  the 
Commission,  including  those  made  by 
Federal,  S  tate,  and  local  agencies, 
Indian  tri  )es,  and  other  interested 

\  rill  be  made  available 
electronic  ally  at  the  Commission's 
Public  Document  Room  in  Rockville, 
or  from  the  Publicly 
Records  (PARS)  component  of 


Maryland 
Available 


NRC's  document  system  (ADAMS). 


FOR  FURTIlER 

Mary  Anr 
Program 
Regulator ' 
DC  20555  -0001 
reached  al 
at  mab@n  r 


INFORMATICN,  CONTACT:  Ms. 
M.  Ashley,  Inspection 
branch,  U.S.  Nuclear 
Commission,  Washington, 

Ms.  Ashley  may  be 
(301)  415-1073  or  by  e-mail 
gov. 


Dated  at 
of  Septemfa  sr 

For  the 

Stuart  A. 

Chief,  Inspi  ft 
of  Inspect 

(FR  Doc.  o; 


BILUNG  COO  :  759O-01-i> 


lockville,  Maryland,  this  15th  day 
2003. 
>  uclear  Regulatory  Commissio  i. 
Richards, 

ction  Program  Branch,  Division 
idn  Program  Management,  Office 
>f  Nuclear  Reactor  Regulation. 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  Model 
Application  Concerning  Technical 
Specification  Improvement  To 
Eliminate  Hydrogen  Recombiner 
Requirement,  and  Relax  the  Hydrogen 
and  Oxygen  Monitor  Requirements  for 
Light  Water  Reactors  Using  the 
Consolidated  Line  Item  Improvement 
Process 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  a 
model  safety  evaluation  (SE),  a  model 
no  significant  hazards  consideration 
(NSHC)  determination,  and  a  model 
application  relating  to  the  elimination  of 
hydrogen  recombiner  requirements,  and 
relaxation  of  the  hydrogen  and  oxygen 
monitor  requirements  for  Light  Water 
Reactors  (LWRs).  The  purpose  of  these 
models  is  to  permit  the  NRC  to 
efficiently  process  amendments  that 
propose  to  remove  requires. ents  for 
hycfrogen  recombiners,  and  hydrogen 
and  oxygen  monitors  from  Technical 
Specifications  (TS).  Licensees  of  nuclear 
power  reactors  to  which  the  models 
apply  may  request  amendments  using 
the  model  application. 
DATES:  The  NRC  staff  issued  a  Federal 
Register  Notice  (67  FR  50374,  August  2, 
2002)  soliciting  comments  on  a  model 
safety  SE  and  a  model  NSHC 
determination  for  the  elimination  of 
requirements  for  hydrogen  recombiners, 
and  hydrogen  and  oxygen  monitors 
from  TS.  The  NRC  staff  hereby 
announces  that  the  attached  model  SE 
and  model  NSHC  determination  (which 
differ  only  slightly  from  the  versions 
previously  published)  may  be 
referenced  in  plant-specific  applications 
to  eliminate  requirements  for  hydrogen 
recombiners,  and  hydrogen  and  oxygen 
monitors  from  TS.  The  staff  has  posted 
a  model  application  on  the  NRC  web 
site  to  assist  licensees  in  using  the 
consolidated  line  item  improvement 
process  (CLIIP)  to  apply  for  the 
proposed  TS  change.  The  NRC  staff  can 
most  efficiently  consider  applications 
based  upon  the  model  application  if  the 
application  is  submitted  within  a  year  of 
this  Federal  Register  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Reckley,  Mail  Stop:  0-7D1, 
Division  of  Licensing  Project 
Management,' Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  301-415-1323. 
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SUPPLEMENTARY  INFORMATION: 
Background 

Regulatory  Issue  Summary  2000-06, 
"Consolidated  Line  Item  Improvement 
Process  for  Adopting  Standard 
Technical  Specification  Changes  for 
Power  Reactors,"  was  issued  on  March 
20,  2000.  The  CLIIP  is  intended  to 
improve  the  efficiency  of  NRC  licensing 
processes.  This  is  accomplished  by 
processing  proposed  changes  to  the 
standard  technical  specifications  (STS) 
in  a  manner  that  supports  subsequent 
license  amendment  applications.  The 
CLIIP  includes  an  opportunity  for  the 
public  to  comment  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessment  by  the  MiC  staff  and  finding 
that  the  change  will- likely  be  offered  for 
adoption  by  licensees.  The  NRC  staff 
evaluates  any  comments  received  for  a 
proposed  change  to  the  STS  and  either 
reconsiders  the  change  of  proceeds  with 
announcing  the  availability  of  the 
change  for  proposed  adoption  by 
licensees.  Those  licensees  opting  to 
apply  for  the  subject  change  to  TS  are 
responsible  for  reviewing  the  staffs 
evaluation,  referencing  the  applicable 
technical  justifications,  and  providing 
any  necessary  plant-specific 
information.  Each  amendment 
application  made  in  response  to  the 
notice  of  availability  will  be  processed 
and  noticed  in  accordance  with 
applicable  rules  and  NRC  procedures. 

This  notice  involves  the  elimination 
of  requirements  for  hydrogen 
recombiners,  and  hydrogen  and  oxygen 
monitors  in  TS  for  LWRs.  This  proposed 
change  was  proposed  for  incorporation 
into  the  STS  and  is  designated  TSTF- 
447,  Revision  1.  TSTF-447,  Revision  1 
is  supported  by  the  implementation  of 
a  revision  to  10  CFR  50.44,  "Standards 
for  Combustible  Gas  Control  System  in 
Light- Water-Cooled  Power  Reactors." 
The  amended  standards  eliminated  the 
need  for  requirements  for  hydrogen 
recombiners  and  for  hydrogen  and 
oxygen  monitors  in  TS.  TSTF-447, 
Revision  1  can  be  viewed  on  the  NRC 
Web  site  (ivww.nir.gov). 

Applicability 

This  proposed  change  to  remove 
requirements  for  hydrogen  recombiners, 
and  hydrogen  and  oxygen  monitors 
from  TS  is  applicable  to  LWRs  (i.e.,  all 
operating  plants). 

To  efficiently  process  the  incoming 
license  amendment  applications,  the 
staff  requests  each  licensee  applying  for 
the  changes  addressed  by  TSTF-447, 
Revision  1  using  the  CLIIP  to  address 
the  following  plant-specific  verifications 
and  regulatory  commitments.  The  CLIIP 
does  not  prevent  licensees  from 


requesting  an  alternative  approach  or 
proposing  the  changes  without  the 
requested  verifications  and  regulatory 
commitments.  Variations  from  the 
approach  recommended  in  this  notice 
may,  however,  require  additional  review 
by  the  NRC  staff  and  may  increase  the 
time  and  resources  needed  for  the 
review.  In  making  the  requested 
regulatory  commitments,  each  licensee 
should  state:  (1)  That  the  subject 
capability  exists  (or  will  be  developed) 
and  will  be  maintained;  (2)  where  the 
capability  or  procedure  will  be 
described  (e.g.,  severe  accident 
management  guidelines,  emergency 
operating  procedures,  emergency  plan 
implementing  procedures);  and  (3)  a 
schedule  for  implementation.  The 
amendment  request  need  not  provide 
details  about  designs  or  procedures. 
Each  licensee  should  verify  that  it 
has,  and  make  a  regulatory  commitment 
to  maintain  (or  make  a  regulatory 
commitment  to  develop  and  maintain): 

a.  A  hydrogen  monitoring  system 
capable  of  diagnosing  beyond  design- 
basis  accidents;  and 

b.  An  oxygen  monitoring  system 
capable  of  verifying  the  status  of  the 
inert  contaiiunent  for  plant  designs  with 
an  inerted  containment,  (for  applicable 
boiling  water  reactors) 

Public  Notices 

In  a  notice  in  the  Federal  Register 
dated  August  2,  2002  (67  FR  50374),  the 
staff  requested  comment  on  the  use  of 
the  CLIIP  to  process  requests  to  delete 
hydrogen  recombiner,  and  hydrogen 
and  oxygen  monitor  requirements  from 
TS. 

TSTF-447,  Revision  1,  and 
documents  associated  with  the  revision 
of  10  CFR  50.44  may  be  examined,  and/ 
or  copied  for  a  fee,  at  the  NRCs  Public 
Docvunent  Room,  located  at  One  White 
Flint  North,  Public  File  Area  Ol  Fl, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Pubhcly  available 
records  are  accessible  electronically 
from  the  ADAMS  Public  Library  (the 
Electronic  Reading  Room)  component 
on  the  NRC  Web  site  (www.nrc.gov). 

The  staff  received  one  comment  (from 
an  individual  licensee)  following  the 
notice  soliciting  comments  about 
modifying  the  TS  requirements 
regarding  hydrogen  recombiners,  and 
hydrogen  and  oxygen  monitors  for 
LWRs.  The  comment  on  the  model  SE 
was  offered,  and  is  summarized  and 
discussed  below: 

1.  Comment:  A  licensee 
recommended  that  the  SE  also  include 
conclusions  as  to  the  acceptability  of 
eliminating  containment  purging  as  the 
design  basis  method  for  post-loss-of- 
coolant  accident  (LOCA)  hydrogen 


control.  Some  licensees  use 
containment  purging  as  the  design  basis 
method  for  compliance  with  the  ciurent 
10  CFR  50.44,  rather  than  hydrogen 
recombiners.  Although  the  containment 
purge  requirements  were  not 
incorporated  into  the  TS,  as  was  done 
for  hydrogen  recombiners,  the 
requirement  for  purging  exists  in 
docketed  commitments  to  the  NRC  and 
in  the  Final  Safety  Analysis  Report 
(FSAR).  The  process  of  changing  the 
FSAR  and  the  docketed  conunitments 
would  be  simplified  if  the  NRC  SE 
included  consideration  of  containment 
purging. 

Response:  The  NRC  model  SE  only 
addresses  requirements  in  the  STS  or 
plant-specific  TS.  In  this  case,  the  NRC 
model  SE^s  for  the  elimination  of  the 
requirements  of  hydrogen  recombiners, 
and  hydrogen  and  oxygen  monitors 
from  TS.  Since  containment  purging 
requirements  are  not  in  the  STS,  the 
NRC  model  SE  did  not  make 
conclusions  about  the  acceptability  of 
eliminating  containment  purging  as  the 
design  basis  method  for  post-LOCA 
hydrogen  control.  However,  the 
following  statement  from  the  Statements 
of  Considerations  was  added  to  the 
model  SE  to  address  the  comment: 

*   *   *  the  Commission  eliminated  the 
hydrogen  release  associated  with  a  design- 
basis  LOCA  from  §  50.44  and  the  associated 
requirements  that  necessitated  the  need  for 
the  hydrogen  recombiners  and  the  backup 
hydrogen  vent  and  purge  systems. 

In  addition,  the  staff  has  rhade  some 
minor  changes  to  the  model  SE  as  a 
result  of  internal  reviews.  A  specific  "■ 
change  involves  the  reference  to 
Criterion  2  (10  CFR  50.36(c)(2)(ii)(B))  as 
the  basis  for  retention  of  primary 
containment  oxygen  concentration  in 
the  TS.  In  the  model  SE,  the  staff  had 
proposed  to  change  the  basis  to 
Criterion  4  (10  CFR  50.36(c)(2)(ii)(D)) 
since  combustible  gas  generated  from 
severe  accidents  was  not  risk  significant 
for  Mark  I  and  n  containments, 
provided  that  the  required  inerted 
atmosphere  was  maintained.  Criterion  4 
is  intended  to  capture  those  constraints 
that  probabilistic  risk  assessment  or . 
operating  experience  show  to  be 
significant  to  public  health  and  safety, 
consistent  with  the  Commission's 
Probabilistic  Risk  Assessment  (PRA) 
Policies.  Upon  further  review  by  the 
staff,  it  was  determined  that  the  basis  for 
the  primary  containment  oxygen 
concentration  should  remain  Criterion  2 
since  the  typical  Updated  FSAR  Chapter 
6  analyses  assume  that  the  primary 
containment  is  inerted  when  a  design 
basis  LOCA  occurs.  Therefore,  primary 
containment  oxygen  concentration  is  a 
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process  variable,  design  feature,  or 
operating  restriction  tbat  is  an  initial 
condition  of  a  design  basis  accident  or 
transient  analysis  that  either  assumes 
the  failure  of  or  presents  a  challenge  to 
the  integrity  of  a  fission  product  barrier. 

Licensees  wishing  to  eliminate  the 
requirements  for  hydrogen  recombiners, 
and  hydrogen  and  oxygen  monitors 
from  TS  must  submit  an  application  in 
accordance  with  applicable  regulatory 
requirements.  As  described  in  the  model 
application  prepared  by  the  staff, 
licensees  may  reference  the  following 
model  SE,  N3HC  determination,  and 
environmental  assessment  in  their 
plant-specific  applications  to  eliminate 
the  TS  requirements  for  hydrogen 
recombiners,  and  hydrogen  and  oxygen 
monitors. 

Model  Safety  Evaluation — U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Reactor  Regulation, 
Consolidated  Line  Item  Improvemetit, 
Technical  Specification  Task  Force 
(TSTF)  Change  TSTF-  i7,  Revision  1, 
Elimination  of  Requireuients  for 
Hydrogen  Recombiners  and  Change  of 
Requirem'^nts  for  Hydrogen  and 
Oxygen  Monitors 

1.0    Introduction 

■    By  application  dated  [],  [Licensee] 
(the  licensee)  requested  changes  to  the 
Technical  Specifications  (TSs)  for 
[Plant].  The  proposed  changes  would 
delete  the  TS  requirements  associated 
with  hydrogen  recombiners,  and 
hydrogen  [and  oxygen]  monitors. 

The  Nuclear  Regulatory  Commission 
(NRG)  has  revised  10  CFR  50.44. 
"Standards  for  Combustible  Gas  Control 
System  in  Light-Water-Cooled  Power 
Reactors."  The  amended  standards 
eliminated  the  requirements  for 
hydrogen  recombiners  and  relaxed  the 
requirements  for  hydrogen  and  oxygen 
monitoring.  In  letters  dated  December 
17,  2002,  and  May  12,  2003,  the  Nuclear 
Energy  Institute  (NEI)  Technical 
Specification  Task  Force  (TSTF) 
proposed  to  remove  requirements  for 
hydrogen  recombiners  and  hydrogen 
and  oxygen  monitors  from  the  standard 
technical  specifications  (STS)  (NUREGs 
1430-1434)  on  behalf  of  the  industry  to 
incorporate  the  amended  standards. 
This  proposed  change  is  designated 
TSTF-447. 

The  NRG  staff  prepared  this  model 
safety  evaluation  (SE)  for  the 
elimination  of  requirements  regarding 
containment  hydrogen  recombiners  and 
the  removal  of  requirements  from  TS  for 
containment  hydrogen  and  oxygen 
monitors  and  solicited  public  comment 
(67  FR  50374,  published  August  2, 
2002)  in  accordance  with  the 


Gonsolidal  sd  Line  Item  Improvement 
Process  (C  JIP).  The  use  of  the  CLllP  in 
this  mattei  is  intended  to  help  the  NRG 
to  efficient  y  process  amendments  that 
propose  to  remove  the  hydrogen 
recombine  ■  and  hydrogen  and  oxygen 
monitor  re  ^uirements  from  TS. 
Licensees  ( »f  nuclear  power  reactors  to 
which  this  model  applies  were  informed 
[FR]  that  tl  ley  could  request 
amendmei  ts  conforming  to  the  model, 
and,  in  su<  h  requests,  should  confirm 
the  applies  bility  of  the  SE  to  their 
reactors  ar  d  provide  the  requested 
plant-spec  fie  verifications  and 
commitmehts. 

2.0    Backi  round 

Regulate  ry  Issue  Summary  2000-06, 
"Gonsolidi  ted  Line  Item  Improvement 
Process  foi  Adopting  Standard 
Technical  specification  Changes  for 
Power  Rea  ;tors,"  was  issued  on  March 
20,  2000. 1  he  GLIIP  is  intended  to 
improve  tne  efficiency  of  NRG  licensing 
processes.  iThis  is  accomplished  by 
processing  proposed  changes  to  the  STS 
in  a  manner  that  supports  subsequent 
license  amendment  applications.  The 
GLIIP  inch  ides  an  opportunity  for  the 
public  to  c  jmment  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessmen  by  the  NRG  staff  and  finding 
that  the  ch  mge  will  likely  be  offered  for 
adoption  h  y  licensees  The  NRG  staff 
ev£iluates  a  ny  comments  received  for  a 
proposed  c  hange  to  the  STS  and  either 
reconsider !  the  change  or  proceeds  with 
announcin  5  the  availability  of  the 
change  for  proposed  adoption  by 
licensees. '  'hose  licensees  opting  to 
apply  for  t  le  subject  change  to  TS  are 
responsibli  s  for  reviewing  the  staffs 
evsduation  referencing  the  applicable 
technical  justifications,  and  providing 
any  necess  iry  plant-specific 
informatio  1.  Each  amendment 
application  made  in  response  to  the 
notice  of  a'  railability  would  be 
processed  ind  noticed  in  accordance 
with  appli  :able  rules  and  NRG 
procedure^. 

The  Conimission's  regulatory 
requiremei  its  related  to  the  content  of 
TS  are  set  orth  in  10  CFR  50.36.  This 
regulation  requires  that  the  TSs  include 
items  in  iv  e  specific  categories.  These 
categories  nclude  (1)  Safety  limits, 
limiting  sa  ety  system  settings  and 
limiting  co  itrol  settings,  (2)  limiting 
conditions  for  operation  (LGO),  (3) 
surveillance. requirements,  (4)  design 
features,  a  id  (5)  administrative  controls. 
However,  1  be  regulation  does  not 
specify  the  particular  TSs  to  be  included 
in  a  plant'i  license. 

Additioi  ally,  10  CFR  50.36(c)(2)(ii) 
sets  forth  four  criteria  to  be  used  in 
determinidg  whether  an  LCD  is  required 


to  be  included  in  the  TS.  These  criteria 
are  as  follows: 

1.  Installed  instrumentation  that  is 
used  to  detect,  and  indicate  in  the 
control  room,  a  significant  abnormal 
degradation  of  the  reactor  coolant 
pressiue  boundary.  1 

2.  A  process  variable,  des^n  feature, 
or  operating  restriction  that  is  an  initial 
condition  of  a  design-basis  accident  or 
transient  analysis  that  assumes  either 
the  failure  of  or  presents  a  challenge  to 
the  integrity  of  a  fission  product  barrier. 

3.  A  structure,  system,  or  component 
that  is  part  of  the  primary  success  path 
and  which  functions  or  actuates  to 
mitigate  a  design-basis  accident  or 
transient  that  either  assumes  the  failure 
of  or  presents  a  challenge  to  the 
integrity  of  a  fission  product  barrier. 

4.  A  structure,  system  or  component 
which  operating  experience  or 
probabilistic  risk  assessment  has  shown 
to  be  significant  to  public  health  and 
safety. 

Existing  LCOs  and  related 
surveillances  included  as  TS 
requirements  which  satisfy  any  of  the 
criteria  stated  above  must  be  retained  in 
the  TSs.  Those  TS  requirements  which 
do  not  satisfy  these  criteria  may  be 
relocated  to  other  licensee-controlled 
documents. 

As  part  of  the  rulemaking  that  revised 
10  CFR  50.44,  the  Commission  retained 
requirements  for  ensuring  a  mixed 
atmosphere,  inerting  Mark  I  and  II 
containments,  and  providing  hydrogen 
control  systems  capable  of 
accommodating  an  amount  of  hydrogen 
generated  from  a  metal-water  reaction 
involving  75  percent  of  the  fuel 
cladding  surrounding  the  active  fuel 
region  in  Mark  III  and  ice  condenser 
containments.  The  Commission 
eliminated  the  design-basis  loss-of- 
coolant  accident  (LOCA)  hydrogen 
release  from  10  CFR  50.44  and 
consolidated  the  requirements  for 
hydrogen  and  oxygen  monitoring  to  10 
CFR  50.44  while  relaxing  safety 
classifications  and  licensee 
commitments  to  certain  design  and 
qualification  criteria.  The  Commission 
also  relocated  without  change  the 
hydrogen  control  requirements  in  10 
CFR  50.34(f)  to  10  CFR  50.44  and  the 
high  point  vent  requirements  from  10 
CFR  50.44  to  10  CFR  50.46a. 

3.0    Evaluation 

The  ways  in  which  the  requirements 
and  recommendations  for  combustible 
gas  control  were  incorporated  into  the 
licensing  bases  of  comme    ial  nuclear 
power  plants  varied  as  a  lunction  of 
when  plants  were  licensed.  Plants  that 
were  operating  at  the  time  of  the  Three 
Mile  Island  (TMI),  Unit  2  accident  are 
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likely  to  have  been  the  subject  of 
confirmatory  orders  that  imposed  the 
combustible  gas  control  functions 
described  in  NUREG-0737, 
"Clarification  of  TMI  Action  Plan 
Requirements,"  as  obligations.  The 
issuance  of  plant  specific  amendments 
to  adopt  these  changes,  which  would 
remove  hydrogen  recombiner  and 
hydrogen  and  oxygen  monitoring 
controls  from  TS,  supersede  the 
combustible  gas  control  specific 
requirements  imposed  by  post-TMI 
confirmatory  orders. 

3.1  Hydrogen  Recombiners    , 

The  revised  10  CFR  50.44  no  longer 
defines  a  design-basis  LOCA  hydrogen 
release,  and  eliminates  requirements  for 
hydrogen  control  systems  to  mitigate 
such  a  release.  The  installation  of 
hydrogen  recombiners  and/or  vent  and 
purge  systems  required  by  10  CFR 
50.44(b)(3)  was  intended  to  address  the 
limited  quantity  and  rate  of  hydrogen 
generation  that  was  postulated  from  a 
design-basis  LOCA.  The  Commission 
has  found  that  this  hydrogen  r<elease  is 
not  risk-significant  because  the  design- 
basis  LOCA  hydrogen  release  does  not 
contribute  to  the  conditional  probability 
of  a  large  release  up  to  approximately  24 
hours  after  the  onset  of  core  damage.  In 
addition,  these  systems  were  ineffective 
at  mitigating  hydrogen  releases  from 
risk-significant  beyond  design-basis 
accidents.  Therefore,  the  Commission 
eliminated  the  hydrogen  release 
associated  with  a  design-basis  LOCA 
from  10  CFR  50.44  and  the  associated 
requirenients  that  necessitated  the  need 
for  the  hydrogen  recombiners  and  the 
backup  hydrogen  vent  and  purge 
systems.  As  a  result,  the  staff  finds  that 
requirements  related  to  hydrogen 
recombiners  no  longer  meet  any  of  the 
four  criteria  in  10  CFR  50.36(c)(2)(ii)  for 
retention  in  TS  smd  may  be  relocated  to 
other  licensee-controlled  documents  for 
all  plants. 

3.2  Hydrogen  Monitoring  Equipment 

Section  50.44(b)(1),  the  STS.  and 
plant-specific  TS  currently  contain 
.   requirements  for  monitoring  hydrogen. 
Licensees  have  also  made  commitments 
to  design  and  qualification  criteria  for 
hydrogen  monitors  in  Item  II.F.l, 
Attachment  6  of  NUREG-0737  and 
Regulatory  Guide  (RG)  1.97, 
"Instrumentation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident."  The 
hydrogen  monitors  are  required  to 
assess  the  degree  of  core  damage  during 
a  beyond  design-basis  accident  and 
confirm  that  random  or  deliberate 
ignition  has  taken  place.  If  an  explosive 


mbctiu«  that  could  threaten  containment 
integrity  exists  during  a  beyond  design- 
basis  accident,  then  other  severe 
accident  management  strategies,  such  as 
purging  and/or  venting,  would  need  to 
be  considered.  The  hydrogen  monitors 
are  needed  to  implement  these  severe 
accident  management  strategies. 

With  the  elimination  of  the  design- 
basis  LOCA  hydrogen  release,  hydrogen 
monitors  are  no  longer  required  to 
mitigate  design-basis  accidents  and, 
therefore,  the  hydrogen  monitors  do  not 
meet  the  definition  of  a  safety -related 
component  as  defined  in  10  CFR  50.2. 
RG  1.97  recommends  classifying  the 
hydrogen  monitors  as  Category  1.  RG 
1.97  Category  1,  is  intended  for  key 
variables  that  most  directly  indicate  the 
accomplishment  of  a  safety  function  for 
design-basis  accident  events  and, 
therefore,  are  items  usually  addressed 
within  TS.  As  part  of  the  rulemaking  to 
revise  10  CFR  50.44,  the  Commission 
found  that  the  hydrogen  monitors  no 
longer  meet  the  definition  of  Category  1 
in  RG  1.97.  The  Commission  concluded 
that  Category  3,  as  defined  in  RG  1.97, 
is  an  appropriate  categorization  for  the 
hydrogen  monitors  because  the 
monitors  are  required  to  diagnose  the 
course  of  beyond  design-basis  accidents. 
Hydrogen  monitoring  is  not  the  primary 
means  of  indicating  a  significant 
abnormal  degradation  of  the  reactor 
coolant  pressure  boundary.  Section  4 -of 
Attachment  2  to  SECY-00-0198,  "Status 
Report  on  Study  of  Risk-Informed 
Changes  to  the  Technical  Requirements 
of  10  CFR  Part  50  (Option  3)  and 
Recommendations  on  Risk-Informed 
Changes  to  10  CFR  50.44  (Combustible 
Gas  Control),"  found  that  the  hydrogen 
monitors  were  not  risk-significant. 
Therefore,  the  staff  finds  that  hydrogen 
monitoring  equipment  requirements  no 
longer  meet  any  of  the  four  criteria  in 
10  CFR  50.36{c)(2)(ii)  for  retention  in  TS 
and,  therefore,  may  be  relocated  to  other 
licensee-controlled  documents. 

(Note:  The  elimination  of  Post- Accident 
Sampling  System  requirements  from  some 
plant-specific  TS  (and  associated  CLIIP 
notices)  indicated  that  during  the  early 
phases  of  an  accident,  safety -grade  hydrogen 
monitors  provide  an  adequate  capability  for 
monitoring  containment  hydrogen 
concentration.  The  staff  has  subsequently 
concluded  that  Category  3  hydrogen  monitors 
also  provide  an  adequate  capability  for 
monitoring  containment  hydrogen 
concentration  during  the  early  phases  of  an 
accident.) 

However,  because  the  monitors  are 
required  to  diagnose  the  course  of 
beyond  design-basis  accidents,  each 
licensee  should  verify  that  it  has,  and 
make  a  regulatory  commitment  to 
maintain,  a  hydrogen  monitoring  system 


capable  of  diagnosing  beyond  design- 
basis  accidents. 

3.3     Oxygen  Monitoring  Equipment  (for 
applicable  plants) 

STS  and  plant-specific  TS  currently 
require  oxygen  monitoring  to  verify  the 
status  of  the  inert  containment. 
Combustible  gases  produced  by  beyond 
design-basis  accidents  involving  both 
fuel-cladding  oxidation  and  core- 
concrete  interaction  would  be  risk- 
significant  for  plants  with  Mark  I  and  II 
containments  if  not  for  the  inerted 
containment  atmospheres.  If  an  inerted 
containment  was  to  become  de-inerted 
during  a  beyond  design-basis  accident, 
then  other  severe  accident  management 
strategies,  such  as  purging  and  venting, 
would  need  to  be  considered.  The 
oxygen  monitors  are'needed  to 
implement  these  severe  accident 
management  strategies.  Oxygen 
concentration  also  appears  extensively 
in  the  emergency  procedure  guidelines/ 
severe  accident  guidelines  of  plants 
with  inerted  containment  atmospheres. 

With  the  elimination  of  the  design- 
basis  LOCA  hydrogen  release,  the 
oxygen  monitors  are  no  longer  required 
to  mitigate  design-basis  accidents  and, 
therefore,  the  oxygen  monitors  do  not 
meet  the  definition  of  a  safety-related 
component  as  defined  in  10  CFR  50.2. 
RG  1.97  recommends  that,  for  inerted 
containment  plants,  the  oxygen 
monitors  be  Category  1  which  is  ' 

intended  for  key  variables  that  most 
directly  indicate  the  accomplishment  of 
a  safety  function  for  design-basis 
accident  events.  As  part  of  the 
rulemaking  to  revise  10  CFR  50.44,  the 
Commission  found  that  Category  2,  as 
defined  in  RG  1.97,  is  an  appropriate 
categorization  for  the  oxygen  monitors,  . 
because  the  monitors  are  required  to 
verify  the  status  of  the  inert 
containment.  Oxygen  monitoring  is  not 
the  primary  means  of  indicating  a 
significant  abnormal  degradation  of  the 
reactor  coolant  pressure  boundary. 
Oxygen  monitors  have  not  been  shown 
by  a  probabilistic  risk  assessment  to  be 
risk-significant.  Therefore,  the  staff 
finds  that  oxygen  monitoring  equipment 
requirements  no  longer  meet  any  of  the 
four  criteria  in  10  CFR  50.36(c)(2)(ii)  for 
retention  in  TS  and,  therefore,  may  be 
relocated  tc  other  licensee-controlled 
doctunents. 

However,  for  plant  designs  with  an 
inerted  containment,  each  licensee 
should  verify  that  it  has,  and  make  a 
regulatory  commitment  to  maintain,  an 
oxygen  monitoring  system  capable  of 
verifying  the  status  of  the  inert 
containment.  In  addition,  separate 
requirements  for  primary  containment 
oxygen  concentration  will  be  retained  in 
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TS  for  plant  designs  with  an  inerted 
containment.  The  basis  for  retention  of 
this  requirement  in  TS  is  that  it  meets 
Criterion  2  of  10  CFR  50.36(c)(2)(ii)  in 
that  it  is  a  process  variable,  design 
feature,  or  operating  restriction  that  is 
an  initial  condition  of  a  design  basis 
accident  or  transient  analysis  that  either 
assumes  the  failure  of  or  presents  a 
challenge  to  the  integrity  of  a  fission 
product  barrier.  This  is  based  on  the  fact 
that  calculations  typically  included  in 
Chapter  6  of  Updated  Final  Safety 
Analysis  Reports  assume  that  the 
primary  containment  is  inerted,  that  is, 
oxygen  concentration  <  4.0  volume 
percent,  when  a  design  basis  LOCA 
occurs. 

(The  deletion  of  the  requirements  for 
the  hydrogen  recombiner  and  hydrogen 
(and  oxygen]  monitors  resulted  in  . 
numbering  and  formatting  changes  to 
other  TS,  which  were  otherwise 
imaffected  by  this  proposed 
amendment.  The  NRG  staff  has 
confirmed  that  the  related  changes  are 
appropriate  and  do  not  affect  the 
technical  requirements.) 

4.0    Verifications  and  Commitments 

As  requested  by  the  staff  in  the  notice 
of  availability  for  this  TS  improvement, 
the  licensee  has  addressed  the  following 
plant-specific  verifications  and 
commitments. 

4.1  Each  licensee  should  verify  that 
it  has,  and  make  a  regulatory 
commitment  to  maintain,  a  hydrogen 
monitoring  system  capable  of 
diagnosing  beyond  design-basis 
accidents. 

The  licensee  has  verified  that  it  has  a 
hydrogen  monitoring  system  Capable  of 
diagnosing  beyond  design-basis 
accidents.  The  licensee  has  conmiitted 
to  maintain  the  hydrogen  monitors 
within  its  (specified  document  or 
program].  The  licensee  has 
[implemented  this  commitment  or  will 
implement  this  commitment  by  (specific 
date)). 

4.2  For  plant  designs  with  an  inerted 
containment,  each  licensee  should 
verify  that  it  has,  and  make  a  regulatory 
commitment  to  maintain,  an  oxygen 
monitoring  system  capable  of  verifying 
the  status  of  the  inert  containment,  (for 
applicable  plants) 

The  licensee  has  verified  that  it  has  an 
oxygen  monitoring  system  capable  of 
verifying  the  status  of  the  inert 
containment.  The  licensee  has 
committed  to  maintain  the  oxygen 
monitors  within  its  (specified  document 
or  program].  The  licensee  has 
[implemented  this  commitment  or  will 
implement  this  commitment  by  (specific 
date)]. 


The  NRC  staff  finds  that  reasonable 
controls  for  the  implementation  and  for 
subsequent  evaluation  of  proposed 
changes  pel  taining  to  the  above 
regulatory  (Jommitments  are  provided 
by  the  Uceasee's  administrative 
processes,  mcluding  its  commitment 
management  program.  Should  the 
licensee  chiose  to  incorporate  a 
regulatory  dommitment  into  the 
emergency  plan,  final  safety  analysis 
report,  or  oftier  document  with 
established 'regulatory  controls,  the 
associated  ijegulations  would  define  the 
appropriate  change-control  and 
reporting  requirements.  The  staff  has 
determined  that  the  commitments  do 
not  warrant  the  creation  of  regulatory 
requiremen  ;s  which  would  require  prior 
NRC  appro'  al  of  subsequent  changes. 
The  NRC  st  iff  has  agreed  that  NEI  99- 
04,  Revisio]  i  0,  "Guidelines  for 
Managing  ^  RC  Commitment  Changes," 
provides  rei  isonable  guidance  for  th 
control  of  ri  sgulatory  commitments 
made  to  the  NRC  staff.  (See  Regulatory 
Issue  Summarj'  2000-17,  "Managing 
Regulatory  Ilommitments  Made  by 
Power  Reac  tor  Licensees  to  the  NRC 
Staff,"  date  1  September  21,  2000.)  The 
commitmei  ts  should  be  controlled  in 
accordance  with  the  industry  guidance 
or  compara  )le  criteria  employed  by  a 
specific  Iic(  nsee.  The  staff  may  choose 
to  verify  th(  implementation  and 
maintenanc  e  of  these  commitments  in  a 
future  inspi  ction  or  audit. 

5.0    State  i  Consultation 
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with  the  Commission's 
the  (State  ]  State  official 
of  the  proposed  issuance  of 
amenditent.  The  State  official  had 
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with  subsequent 
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6.0    Envirc  nmental  Consideration 


changes  a 
with  respect  to  the 

use  of  a  facility 
located  within  the  restricted 
in  10  CFR  Part  20  and 
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[he  amounts  and  no 
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may  be  released  offsite, 
(  re  is  no  significant  increase 
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finding  that  the  amendment 
significant  hazards 
and  there  has  been  no 
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I  date]).  Accordingly,  the 
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for  categorical  exclusion  set  forth  in  10 
CFR  51.22(c)(9).  Pursuant  to  10  CFR 
51.22(b)  no  environmental  impact 
statement  or  environmental  assessment 
need  be  prepared  in  connection  with  the 
issuance  of  the  amendment. 

7.0    Conclusion 

The  Commission  has  concluded, 
based  on  the  considerations  discussed 
above,  that  (1)  there  is  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  not  be  endangered  by 
operation  in  the  proposed  manner,  (2) 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations,  and  (3)  the  issuance  of  the 
amendments  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public. 

Model  No  Significant  Hazards 
Consideration  Determination 

Description  of  Amendment  Request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  to  maintain  hydrogen 
recombiners  and  hydrogen  (and  oxygen] 
monitors.  Licensees  were  generally 
required  to  implement  upgrades  as 
described  in  NUREG-0737, 
"Clarification  of  TMl  (Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  (RG)  1.97, 
"Instrumentation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  leariied  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  combustible 
gas  control  were  imposed  by  Order  for 
many  facilities  and  were  added  to  or 
included  in  the  technical  specifications 
(TS)  for  nuclear  power  reactors 
currently  licensed  to  operate.  The 
revised  10  CFR  50.44,  "Standards  for 
Combustible  Gas  Control  System  in 
Light- Wat er-Cooled  Power  Reactors," 
eliminated  the  requirements  for 
hydrogen  recombiners  and  relaxed 
Safety  classifications  and  licensee 
commitments  to  certain  design  and 
qualification  criteria  for  hydrogen  and 
oxygen  monitors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

The  revised  10  CFR  50.44  no  longer 
defines  a  design-basis  loss-of-coolant 
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accident  (LOG A)  hydrogen  release,  and 
eliminates  requirements  for  hydrogen 
control  systems  to  mitigate  such  a 
release.  The  installation  of  hydrogen 
recombiners  and/or  vent  and  purge 
systems  required  by  10  CFR  50.44(b)(3) 
was  intended  to  address  the  limited 
quantity  and  rate  of  hydrogen 
generation  that  was  postulated  from  a 
design-basis  LOCA.  The  Commission 
has  found  that  this  hydrogen  release  is 
not  risk-significant  because  the  design- 
basis  LOCA  hydrogen  release  does  not 
contribute  to  the  conditional  probability 
of  a  large  release  up  to  approximately  24 
hours  after  the  onset  of  core  damage.  In 
addition,  these  systems  were  ineffective 
at  mitigating  hydrogen  releases  from 
risk-significant  accident  sequences  that 
could  threaten  containment  integrity. 

With  the  elimination  of  the  design- 
basis  LOCA  hydrogen  release,  hydrogen 
[and  oxygen]  monitors  are  no  longer 
required  to  mitigate  design-basis 
accidents  and,  therefore,  the  hydrogen 
monitors  do  not  meet  the  definition  of 
a  safety-related  component  as  defined  in 
10  CFR  50.2.  RG  1.97  Category  1.  is 
intended  for  key  variables  that  most 
directly  indicate  the  accomplishment  of 
a  safety  function  for  design-basis 
accident  events.  The  hydrogen  [and 
oxygen)  monitors  no  longer  meet  the 
definition  of  Category  1  in  RG  1.97.  As 
part  of  the  rulemaking  to  revise  10  CFR 
50.44  the  Commission  found  that 
Category  3,  as  defined  in  RG  1.97,  is  an 
appropriate  categorization  for  the 
hydrogen  monitors  because  the 
monitors  are  required  to  diagnose  the 
course  of  beyond  design-basis  accidents. 
[Also,  as  part  of  the  rulemaking  to  revise 
10  CFR  50.44,  the  Commission  found 
that  Category  2,  as  defined  in  RG  1.97, 
is  an  appropriate  categorization  for  the 
oxygen  monitors,  because  the  monitors 
are  required  to  verify  the  status  of  the 
inert  containment.] 

The  regulatory  requirements  for  the 
hydrogen  [and  oxygen]  monitors  can  be 
relaxed  without  degrading  the  plant 
emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating 
the  consequences  of  an  accident, 
assessing  and  projecting  offsite  releases 
of  radioactivity,  and  establishing 
protective  action  recommendations  to 
be  communicated  to  offsite  authorities. 
Classification  of  the  hydrogen  monitors    ■ 
as  Category  3,  [classification  of  the 
oxygen  monitors  as  Category  2]  and 
removal  of  the  hydrogen  [and  oxygen] 
monitors  from  TS  will  not  prevent  an 
accident  management  strategy  through 
the  use  of  the  SAMGs,  the  emergency 
plan  (EP),  the  emergency  operating 
procedures  (EOF),  and  site  survey 


monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  the 
hydrogen  recombiner  requirements  and 
relaxation  of  the  hydrogen  [and  oxygen] 
monitor  requirements,  including 
removal  of  these  requirements  from  TS, 
does  not  involve  a  significant  increase 
in  the  probability  or  the  consequences 
of  any  accident  previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated 

The  elimination  of  the  hydrogen 
recombiner  requirements  and  relaxation 
of  the  hydrogen  [and  oxygen]  monitor 
requirements,  including  removal  of 
these  requirements  from  TS,  will  not 
result  in  any  failure  mode  not 
previously  analyzed.  The  hydrogen 
recombiner  and  hydrogen  [and  oxygen] 
monitor  equipment  was  intended  to 
mitigate  a  design-basis  hydrogen 
release.  The  hydrogen  recombiner  and 
hydrogen  [and  oxygen]  monitor 
equipment  are  not  considered  accident 
precursors,  nor  does  their  existence  or 
elimination  have  any  adverse  impact  on 
the  pre-accident  state  of  the  reactor  core 
or  post  accident  confinement  of 
radionuclides  within  the  containment 
building. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in 
the  Margin  of  Safety 

The  elimination  of  the  hydrogen 
recombiner  requirements  and  relaxation 
of  the  hydrogen  [and  oxygen]  monitor 
requirements,  including  removal  of 
these  requirements  from  TS,  in  light  of 
existing  plant  equipment, 
instrumentation,  procedures,  and 
programs  that  provide  effective 
mitigation  of  and  recovery  kom  reactor 
accidents,  results  in  a  neutral  impact  to 
the  margin  of  safety. 

The  installation  of  hydrogen 
recombiners  and/or  vent  and  purge 
systems  required  by  10  CFR  50.44(b)(3) 
was  intended  to  address  the  limited 
quantity  and  rate  of  hydrogen 
generation  that  was  postulated  from  a 
design-basis  LOCA.  The  Commission 
has  found  that  this  hydrogen  release  is 
not  risk-significant  because  the  design- 
basis  LOCA  hydrogen  release  does  not 
contribute  to  the  conditional  probability 
of  a  large  release  up  to  approximately  24 
hours  after  the  onset  of  core  damage. 

Category  3  hydrogen  monitors  are 
adequate  to  provide  rapid  assessment  of 


ciurent  reactor  core  conditions  and  the 
direction  of  degradation  while 
effectively  responding  to  the  event  in 
order  to  mitigate  the  consequences  of 
the  accident.  The  intent  of  the 
requirements  established  as  a  result  of 
the  TMI,  Unit  2  accident  can  be 
adequately  met  without  reliance  on 
safety-related  hydrogen  monitors. 

[Category  2  oxygen  monitors  are 
adequate  to  verify  the  status  of  an 
inerted  containment.] 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  [The  intent  of  the 
requirements  established  as  a  result  of 
the  TMI,  Unit  2  accident  can  be 
adequately  met  without  reliance  on 
safety-related  oxygen  monitors.] 
Removal  of  hydrogen  [and  oxygen] 
monitoring  from  TS  will  not  result  in  a 
significant  reduction  in  their 
functionality,  reliability,  and 
availability. 

Based  upon  the  reasoning  presented 
above  and  the  previous  disciission  of 
the  amendment  request,  the  requested 
change  does  not  involve  a  significant 
hazards  consideration. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  September  2003. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director  Project  Directorate  TV,  Division  of 
Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  03-24204  Filed  9-24-03;  8:45  am) 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  written  request,  copies  available  from: 
Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 
Extension: 

Form  T-1.  OMB  Control  No.  3235-0110. 

SEC  File  No.  270-121. 
Form  T-2.  OMB  Control  No.  3235-0111, 

SEC  File  No.  270-122. 
Form  T-3,  OMB  Control  No.  3235-0105. 

SEC  File  No.  270-123. 
Form  T-4,  OMB  Control  No.  3235-0107, 

SEC  File  No.  270-124. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  the 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Form  T-1  (OMB  3235-0110;  SEC  File 
No.  270-121)  is  a  statement  of  eUgibility 
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and  qualification  under  the  Trust 
hidenture  Act  of  1939  of  a  corporation 
designated  to  act  as  a  trustee.  The 
information  is  used  to  determine 
whether  the  trustee  is  qualified  to  serve 
under  the  indenture.  Form  T-1  is  filed 
on  occasion.  The  information  required 
by  Form  T-1  is  mandatory.  All 
information  is  provided  to  the  public 
upon  request.  Form  T-1  takes 
approximately  15  hours  to  prepare  and 
is  filed  by  13  respondents.  It  is 
estimated  that  25%  of  the  195  total 
burden  hours  (49  hours)  is  prepared  by 
the  company.  The  remaining  75%  of  the 
burden  hours  is  attributed  to  outside 
cost. 

Form  T-2  (0MB  3235-0111;  SEC  File 
No.  270-122)  is  a  statement  of  eligibility 
of  an  individual  trustee  to  serve  under 
an  indenture  relating  to  debt  securities 
offered  publicty.  The  information  is 
used  to  determine  whether  the  trustee  is 
qualified  to  serve  under  the  indenture. 

The  information  required  by  Form  T- 
2  is  mandatory.  All  information  is 
provided  to  the  public  upon  request. 
Form  T-2  takes  approximately  9  hours 
to  prepare  and  is  filed  by  36 
respondents.  It  is  estimated  that  25%  of 
the  324  total  burden  hours  (81  hours)  is 
prepared  by  the  filer.  The  remaining 
75%  of  the  burden  hours  is  attributed  to 
outside  cost. 

Form  T-3  (OMB  3235-0105:  SEC  File 
No.  270-123)  is  an  application  for 
qualification  of  an  indentiire  under  the 
Trust  Indenture  Act  of  1939.  The 
information  provided  by  Form  T-3  is 
used  by  the  staff  to  decide  whether  to 
qualify  an  indenture  relating  to 
securities  offered  to  the  public  in  an 
offering  registered  under  the  Securities 
Act  of  1933.  The  information  required 
by  Form  T-3  is  mandatory:  All 
information  is  provided  to  the  public 
upon  request.  Form  T-3  takes 
approximately  43  hours  to  prepare  and 
is  filed  by  78  respondents.  It  is 
estimated  that  25%  of  the  3,354  total 
burden  hours  (838.5  hours)  is  prepared 
by  the  filer.  The  remaining  75%  of  the 
burden  hours  is  attributed  to  outside 
cost. 

Form  T-4  (OMB  3235-0107;  SEC  File 
No.  270-124)  is  used  to  apply  for  an 
exemption  pursuant  to  Section  304(c)  of 
the  Trust  Indenture  Act  of  1939  and  is 
transmitted  to  shareholders.  The 
information  required  by  Form  T-4  is 
mandatory.  All  information  is  provided 
to  the  public  upon  request.  Form  T— 4 
takes  approximately  5  hours  to  prepare 
and  is  filed  by  3  respondents.  It  is 
estimated  that  25%  of  the  15  burden 
hours  (4  hours)  is  prepared  by  the  filer. 
The  remaining  75%  of  the  burden  hoiurs 
is  attributed  to  outside  cost. 


An  ag«  ncy  may  not  conduct  or 


sponsor, 
respond 
unless  it 


above  in 


and  a  person  is  not  required  to 
;o,  a  collection  of  information 
displays  a  currently  valid 
control  t  imiber. 
Written  comments  regarding  the 

brmation  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Exe  :utive  Office  Building, 
Washing  on,  DC  20503;  and  (ii)  Kenneth 
A.  Fogas  1,  Acting  Associate  Executive 
Director^  CIO,  Office  of  Information 
TechnoU  igy.  Securities  and  Exchange 
Commis!  ion,  450  Fifth  Street,  NW., 
Washing  on,  DC  20549.  Comments  must 
be  submi  tted  to  OMB  within  30  days  of 
this  noti(  ;e. 


Dated:  I 
Margaret 


Deputy  Se  cretary 


[FR  Doc. 
BILUNG 
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leptember  15.  2003, 
i.  McFarlapd, 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
of  the  Indonesia  Fund,  Inc.  To 
Wlthdrai^  Its  Common  Stock,  $.001  Par 
Value,  Fiiom  Listing  and  Registration 
on  the  Boston  Stock  Exchange,  Inc., 
File  No.   -10453 

Septembe   17,  2003. 

The  In  ionesia  Fund,  Inc.,  a  Maryland 
corporat:  on  ("Issuer"),  has  filed  an 
applicati  an  with  the  Securities  and 
Exehangd  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securitie  3  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunc  er.'^  to  withdraw  its  common 
stock,  $.(  01  par  value  ("Security"),  from 
listing  ai  d  registration  on  the  Boston 
Stock  Ex  :hange.  Inc.  ("BSE"  or 
"Exchan  ;e"). 

On  Au  just  5,  2003,  the  Board  of 
Directors  of  the  Issuer  approved  a 
resolutio  a  to  withdraw  the  Security 
from  list  ng  and  registration  on  the  BSE. 
The  Issuer  states  that  the  following 
reasons  factored  into  the  Board's 
decision  to  withdraw  the  Security:  the 
Issuer  in  ends  to  list  the  Security  on  the 
America  i  Stock  Exchange  ("Amex");  if 
listed  on  the  Amex,  greater  liquidity 
may  fost  sr  higher  average  trading 
volumes  and  greater  accessibility,  and 
shareholders  will  benefit  from  the 
additional  liquidity.  In  addition,  the 
Issuer  believes  that  its  reputation  may 
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be  enhanced  by  listing  its  Security  on 
the  Amex. 

The  Issuer  states  in  its  application 
that  it  has  complied  with  BSE 
procedures  for  delisting  by  complying 
with  all  applicable  laws  in  effect  in  the 
State  of  Maryland,  the  state  in  which  it 
is  incorporated.  The  Issuer's  application 
relates  solely  to.withdrawal  of  the 
Security  from  listing  on  the  BSE  and 
from  registration  under  section  12(b)  of 
the  Act  3  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act.-t 

Any  interested  person  may,  on  or 
before  October  10,  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  fo  delegated 
authority.5 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-24224  Filed  9-24-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48495;  File  No.  SR-Amex- 
2002-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendments  No.  1  Through  11 
Thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  Automated 
Quotation  and  Execution  Systems 

September  16,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
12,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  IIp  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 


M5  U.S.C.  781(b). 
« 15  U.S.C.  781(g). 
5  17CFR200.3(>-3(a)(l). 
'  15  U.S.C.  78s(b)(l). 
217CFR240.19b-^. 
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The  Exchange  submitted  Amendments 
No.  1,  2,  3.  4,  5.  6.  7,  8,3  9.-»  lO.s  and 
11 8  on  Febraary  25,  2002,  May  6,  2002, 
May  29,  2002,  June  18,  2002,  July  17, 

2002,  September  16,  2002,  January  21, 

2003,  July  15,  2003,  July  25,  2003, 
August  26,  2003,  and  September  12, 
2003,  respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Oiange 

The  Amex  proposes  to  amend  Amex 
Rule  933  to  adopt  provisions  concerning 
the  Exchange's  automated  quotation  and 
execution  systems.  In  addition,  the 
Exchange  proposes  to  amend  Amex 
Rule  590(g)  to  provide  that  a  violation 
of  Rule  933,  Commentary  .04(d)  will  be 
a  part  of  the  Exchange's  Minor  Floor 
Violation  Disciphnary  System.  The  text 
of  the  proposed  rule  change  is  set  forth 
below.  Additions  are  in  italics. 

American  Stock  Exchange  LX,C 

Rule  590    Minor  Rule  Violation  Fine 
System 

Parti 

General  Rule  Violations 

(a)  through  (f)  No  change. 

(g)  The  Enforcement  Department  may 
impose  fines  according  to  the  following 
schedule  for  the  rule  violations  listed 
below: 


3  For  Amendments  No.  1  through  8,  the  Exchange 
filed  a  new  Form  19b-4  each  time,  which  replaced 
and  superseded  the  original  proposal  and  all 
previous  amendments  in  their  entirety. 

*  Letter  from  Claire  P.  McGrath,  Senior  Vice 
President  and  Deputy  General  Counsel,  Amex,  to 
Elizabeth  King,  Associate  Directer,  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
July  24,  2003  ("Amendment  No.  9").  Amendment 
No.  9  transfers  to  the  list  of  rules  enforced  by  the 
Amex  Enforcement  Department  under  paragraph  (g) 
of  Amex  Rule  590  the  requirement  set  forth  in 
proposed  Amex  Rule  933,  Commentary  .04(d)  that 
the  specialist  use  his  best  efforts  to  attempt  to 
ensure  that  the  registered  options  trader  responsible 
for  disseminating  the  best  bid  or  offer  receives  an 
allocation  of  the  next  automatic  execution. 

=  The  Exchange  filed  a  new  Form  19b-4.  which 
replaced  and  superseded  the  original  proposal  and 
all  previous  amendments  in  their  entirety. 

^  Letter  from  Claire  P.  McGrath,  Senior  Vice 
President  and  Deputy  General  Counsel,  Amex,  to 
Elizabeth  King,  Associate  Director,  Division, 
Commission,  dated  September  11.  2003 
("Amendment  No.  11").  Amendment  No.  11  revises 
proposed  changes  to  Amex  Rule  590(g}  to  clarify 
that  a  specialist  who  fails  to  properly  allocate 
executed  contracts  to  the  price-improving  registered 
options  trader  must  pay  restitution  in  amount 
calculated  by  multiplying  the  number  of  contracts 
that  should  have  been  allocated  to  the  price- 
improving  registered  options  trader  by  the  number 
of  underlying  shares  represented  by  each  contract, 
which  would  then  be  multiplied  by  half  of  the 
spread  between  the  option's  bid  and  offer  at  the 
time  the  order  was  executed. 


•  Failure  to  use  best  efforts  to  attempt 
to  ensure  that  the  next  Auto-Ex 
execution  is  appropriately  allocated  to 
the  price  improving  registered  options 
trader.  In  addition  to  the  applicable  fine 
imposed  for  violations  oftiiis  provision, 
the  specialist  shall  also  be  required  to 
pay  restitution  in  amount  calculated  by 
multiplying  the  number  of  contracts  that 
should  have  been  allocated  to  the  price- 
improving  registered  options  trader  by 
the  number  of  underlying  shares 
represented  by  each  contract  and  that 
amount  is  then  multiplied  by  half  of  the 
spread  between  the  option's  bid  and 
offer  at  the  time  the  order  was  executed. 
(Rule  933,  Corrunentary  .04(d)." 
***** 

Rule  933    Automatic  Execution  of 
Options  Orders 

(a)  through  (g)  No  change. 
*  *  *  Commentary  ' 

.01  through  .03  No  change. 

.04  (a)  With  respect  to  all  option 
classes  and  series  traded  on  the 
Exchange,  market  and  marketable  limit 
orders  otherwise  eligible  for  an  Auto-Ex 
execution  will  by-pass  Auto-Ex  if  the 
best  bid  or  offer  is  represented  by  a 
registered  options  trader  in  the  trading 
crowd.  The  price  improving  registered 
options  trader  shall  have  priority  for 
and  be  the  contra-party  to  the  next 
Auto-Ex  execution  at  the  disseminated 
bid  or  offer  up  to  the  price  improving 
registered  options  trader's  disseminated 
size  provided: 

(i)  the  price  improving  registered 
options  trader  has  (a)  inputted  directly 
his  improved  quote  into  the  Electronic 
Entry  Device  ("EE  Device");  (b) 
instructed  an  Exchange  Systems  clerk  to 
input  the  improved  quote;  or  (c) 
requested  the  specialist  to  disseminate 
his  improved  quote.  In  each  instance  the 
inputted  quote  is  disseminated  through 
the  Exchange's  Market  Data  System  to. 
the  Options  Price  Reporting  Authority; 

(ii)  the  price  improving  registered 
options  trader  is  physically  located  in 
the  trading  crowd  at  the  time  the 
improved  quote  is  inputted.  To  reduce 
the  possibility  of  remote  market  making, 
registered  options  traders  will  only  be 
allowed  to  place  one  order  or  quote  per 
series  on  the  same  side  of  the  market. 
If  the  registered  options  trader  leaves 
the  trading  crowd,  he  must  remove  his 
quotes  in  all  series.  If  the  registered 
options  trader  fails  to  remove  his  quotes 
and  an  incoming  order  executes  against 
one  or  more  of  those  quotes,  the 
registered  options  trader  will  not  be  able 
to  participate  in  the  trade.  Unless, 
however,  the  specialist  is  unable  to 
otherwise  allocate  the  trade  to  other 
market  participants  at  the  same  price. 


the  registered  options  trader  responsible 
for  causing  the  quote  to  be  disseminated 
shall  be  assigned  as  contra-party  to  the 
incoming  trade; 

(iii)  the  price  improving  registered 
options  trader  has  announced  loudly 
and  audibly  in  the  crowd  that  he  has 
improved  the  disseminated  bid  or  offer; 

(iv)  the  specialist  was  alerted  by  the 
price  improving  registered  options 
trader  or  the  Systems  cleik  to  provide 
for  the  by-pass  of  Auto-Ex; 

(v)  the  price  improving  registered 
options  trader  has  improved  the  best  bid 
or  offer  by  an  amount  equal  to  at  least 
the  minimum  price  variation  set  forth  in 
Rule  952;  and 

(vi)  the  price  improving  registered 
options  trader  has  disseminated  the 
minimum  quote  size.  The  minimum 
quote  size  of  the  improved  bid  or  offer 
shall  be  20  contracts  unless  the  Auto-Ex 
eligible  size  parameter  for  that  option 
class  is  less  than-20  contracts,  in  which 
case  the  minimum  quote  size  would  be 
'the  same  as  the  lesser  Auto-Ex  eligible 
size  parameter  for  that  option  class. 

(b)  A  registered  options  trader  who 
has  disseminated  or  caused  to  be 
disseminated  a  price  improving  quote 
shall  be  the  responsible  broker  or  dealer 
as  that  term  is  defined  in  Rule  958A  and 
shall  have  all  obligations  of  a 
responsible  broker  or  dealer  as  set  forth 
in  that  Rule.  A  price  improving 
registered  options  trader  may  cancel  his 
quote  in  the  same  method  in  which  it 
was  entered:  (i)  Through  the  use  of  the 
EE  Device  (regardless  of  whether 
inputted  by  the  registered  options  trader 
or  the  systems  cleric),  if  that  was  the 
method  in  which  the  quote  was  entered 
or  through  the  specialist,  if  that  was  (he 
method  chosen;  (ii)  by  armouncing 
loudly  and  audibly  that  he  is  canceling 
the  quote;  and  (Hi)  by  alerting  the 
specialist  so  that  the  Auto-Ex  by-pass 
feature  can  be  removed. 

(c)  The  specialist  in  a  given  option 
class  may  also  disseminate  or  cause  to 
be  disseminated  his  own  individual, 
price  improving  quote  separate  from'  the 
auto-quote,  provided  he  complies  with 
the  provisions  of  paragraph  (a), 
subparagraphs  (ii),  (iii),  (v)  and  (vi) 
above  The  specialist  will  not  be  able,  to 
use  the  EE  Device  to  disseminate  his 
individual  price  improving  quote. 

(d)  The  specialist  shall  use  best  efforts 
to  attempt  to  ensure  that  the  registered 
options  trader  responsible  for 
disseminating  the  best  bid  or  offer  (i)  is 
allocated  the  next  Auto-Ex  execution  in 
its  entirety  if  that  execution  is  less  than 
or  equal  to  the  price  improving 
registered  options  trader's  disseminated 
size;  or  (ii)  is  allocated  that  portion  of    ■ 
the  next  Auto-Ex  execution  equal  to  the 
price  improving  registered  options 
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trader's  disseminated  size  if  that  size  is 
less  than  the  size  of  the  next  Auto-Ex 
execution.  With  respect  to  subpamgmph 
(i),  if  the  size  of  the  next  Auto-Ex 
execution  is  less  than  the  minimum 
quote  size  established  pursuantto 
pamgraph  (a)(vi)  above,  the  price 
improving  registered  options  trader 
shall  receive  priority  on  subsequent 
Auto-Ex  executions  until  he  has 
received  the  minimum  quote  size. 

(e)  If  more  than  one  registered  options 
trader  and/or  the  specialist  has 
disseminated  or  caused  to  be 
disseminated  the  same  price  improving 
quote,  priority  will  be  established  for  the 
registered  options  traders  and  specialist 
in  the  order  in  which  the  quotes  were 
loudly  and  audibly  announced  to  the 
crowd.  If,  however,  the  sequence  in 
which  the  disseminated  quotes  were 
made  cannot  be  reasonably  determined, 
priority  will  be  afforded  to  the  price 
improving  registered  options  traders 
and/or  the  specialist  as  a  group.  In 
accordance  with  paragraphs  (a)(vi)  and 
(d)(i)  above,  the  minimum  quote  size  for 
the  price  improving  registered  options 
traders  and/or  the  specialist 
participating  as  a  group  shall  be  20 
contracts  unless  the  Auto-Ex  eligible 
size  parameter  for  that  option  class  is 
less  than  20  contracts,  in  which  case  the 
minimum  quote  size  would  be  the  same 
as  the  lesser  Auto-Ex  eligible  size 
parameter  for  that  option  class. 
Exchange  rules  shall  cover  allocations 
of  contracts  when  more  than  one 
registered  options  trader  and/or  the 
specialist  has  disseminated  the  same 
price  improving  quote  and  time  priority 
can  not  be  established. 

(f)  The^rice  improving  registered 
options  trader's  quote  will  retain 
priority  until  one  of  the  following 
occurs:  (i)  Auto-Ex  executions  deplete 
the  disseminqted  size;  (ii)  an  amount 
equal  to  the  minimum  quote  size  has 
been  allocated;  (Hi)  the  registered 
options  trader  withdraws  the  quote;  (iv) 
the  quote  is  matched  or  improved  by  the 
specialist's  automated  quotation  system 
quote,  provided  specialists  using  an 
Exchange-approved  proprietary 
automated  quotation  updating  system 
have  not  programmed  the  system  to 
immediately  match  or  improve  the  price 
'improving  registered  options  trader's 
quote;  (v)  the  quote  is  improved  by 
another  registered  options  trader;  or  (vi) 
the  market  is  improved  by  an  order 
placed  on  the  limit  order  display  book. 

(g)  Notwithstanding  the  foregoing,  (i) 
pursuant  to  Rule  111,  Commentary  .07 
and  Rule  950(c)  a  registered  options 
trader,  when  establishing  or  increasing 
a  position,  may  not  retain  priority  over 
or  have  parity  with  an  off-Floor  order 
and,  thus,  only  registered  options 


traders  closing  or  decreasing  a  position 
may  be  on  parity  with  a  customer  order; 
(ii)  paragr  iph  (d)  above,  supersedes 
Rule  126(t )  and  (f).  which  provide  that 
a  trade  rei  loves  all  bids  and  offers  from 
the  floor,  to  the  extent  that  a  price 
improving  registered  options  trader's 
priority  is  not  satisfied  with  the  next 
Auto-Ex  execution(s);  and  (Hi)  Rule 
950(d),  Cornmentary  .05  regarding 
purchase  priority  and  sale  priority,  will 
apply  to  a  ly  remaining  contracts  in  the 
improving  trader's  dissemina'.ed  size. 
Finally,  Rule  958A  shall  apply  to  quotes 
dissemincAed  pursuant  to  this 
Commentt  \ry. 
***** 

.04     Te,  nporary  Commentary—As  of 
the  date  o  the  adoption  of  this 
Commentitry,  the  Exchange  is  in  the 
process  of  developing  a  new  integrated 
trading  sy,  tem  that  will  replace  many  of 
its  existing  floor  trading  systems. 
Current  sy  jtems,  which  include  order 
routing,  ai  tomated  quotation 
calculatioi  i  and  dissemination, 
specialist  'book"  functions  including 
limit  ordei  display,  automatic  order 
execution  and  allocation  of  trades  are  to 
be  replace  ibya  fully  integrated  and 
automatec  system.  The  system  will 
continue  t  ?  have  an  "auto-quote" 
function  s  milar  to  XTOPS,  which  will 
be  made  a  /ailable  to  both  the  specialist 
and  regist  >red  options  traders  for  the 
inputting  ( )f  competitive  quotes.  The 
auto-quoU  function  will  be  available  to 
registered  options  traders  through  their 
hand-helc  devices.  Unlike  XTOPS,  the 
specialist'  •  auto-quote  in  a  given  option 
series  will  represent  only  the  specialist's 
trading  in,  erest.  In  order  to  enter  quotes 
for  dissem  motion  through  the 
Exchange  f  Market  Data  System  to  the 
Options  Ptice  Reporting  Authority,  the 
registered  options  trader  must  (i)  be 
physically^  present  in  the  trading  crowd; 
and  (ii)  di.  iseminate  a  quote  for  at  least 
the  minim  um  quote  size.  The  required 
minimum  size  of  the  improved  bid  or 
offer  shall  not  be  less  than  10  contracts. 
The  imprc  ved  quotes  will  have  an 
identifier  j  o  that  orders  executed 
against  su  ;/i  quotes  can  be  allocated 
automatic  illy  to  the  appropriate 
registered  options  trader.  To  reduce  the 
possibility  of  remote  market  making, 
registered  options  traders  will  only  be 
allowed  tc  place  one  order  or  quote  per 
series  on  t  ie  same  side  of  the  market. 
If  the  regit,  tered  options  trader  leaves 
the  trcdin, ;  crowd,  he  must  remove  his 
quotes  in  ,  ill  series.  If  the  registered 
options  tn  tder  fails  to  remove  his  quotes 
and  an  ini  oming  order  executes  against 
one  or  ma  'e  of  those  quotes,  the 
registered  options  trader  will  not  be  able 
to  particif  ate  in  the  trade.  Unless, 


however,  the  system  is  unable  to 
otherwise  allocate  the  trade  to  other 
market  participants  at  the  same  price, 
the  registered  options  trader  responsible 
for  causing  the  quote  to  be  disseminated 
shall  be  assigned  as  contra-party  to  the 
incoming  trade. 

The  system,  which  will  include 
algorithms  established  according  to 
Exchange  rules  of  priority  and  parity  for 
customers,  and  the  participation  rights 
of  registered  options  traders  and 
specialists  then  in  effect,  will 
automatically  allocate  executed  trades 
to  each  market  participant.  It  is 
anticipated  that  these  algorithms 
together  with  Exchange  rules  will 
provide  that:  (i)  When  the  specialist  or 
registered  options  trader  (price    . 
improver)  is  quoting  alone  at  the  best 
bid  or  offer,  he  will  be  automatically 
allocated  100%  of  incoming  orders  for 
as  long  as  he  is  alone  at  the  best  bid  or 
offer  and  up  to  his  disseminated  size; 
and  (ii)  if  any  other  trading  crowd 
participants  subsequently  join  or  match 
the  initial  price  improver's  best  bid  or 
offer,  contracts  executed  at  that  price 
will  be  allocated  in  accordance  with 
priority  and  parity  rules  then  in  effect. 

This  Temporary  Commentary  will  be 
replaced  upon  the  adoption  of  rules  and 
procedures  governing  the  new  integrated 
trading  system.  It  is  anticipated  that  this 
new  system  will  begin  to  be 
implemented  on  the  trading  floor  in 
November  2003.  When  fully 
implemented,  which  is  expected  to 
occur  ever  an  eighteen-month  period, 
the  system  and  the  provisions  discussed 
above  will  apply  to  all  option  classes 
and  series  traded  on  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for*  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  statutory  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  order  to  substantially  increase 
incentives  to  quote  competitively  and 
reduce  disincentives  for  market 
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participants  to  act  competitively,^  the 
Exchange  is  proposing  a  two-step 
program:  (1)  Providing  a  method  for 
registered  options  traders  to  input  and 
have  disseminated  quotes  that  better  the 
current  best  bid  or  offer,  together  with 
a  means  for  ensuring  that  the  next 
execution  occurring  at  that  bid  or  offer 
is  specifically  allocated  to  the  registered 
options  traders  that  caused  the 
improved  bid  or  offer  to  be 
disseminated;  and  (2)  the  development 
and  implementation  of  an  integrated 
system  that  will  allow  registered  options 
traders  through  the  use  of  a  hand-held 
auto-quote  device  to  input  quotes  that 
better  the  current  market  and  provide 
for  the  automated  allocation  of  trades  to 
that  registered  options  trader.  The  first 
step  could  be  implemented  upon 
approval  of  the  proposed  rule  filing  and 
the  second  step  at  a  future  date  to  be 
discussed  below. 

Registered  Options  Traders  Use  of  the 
Electronic  Entry  Device 

Given  the  niunber  of  series  traded  for 
each  option  class  and  the  necessity  for 
the  re-calculating  and  re-quoting  of  each 
series  in  response  to  changes  in  the 
price  of  the  underlying  security,  the 
Exchange  developed  an  automated 
quotation  updating  system  known  as 
XTOPS.  The  specialist  and  registered 
options  traders  rely  upon  XTOPS  to 
calculate  and  disseminate  a  single 
immediately  updated  quotation  for  each 
option  series.  XTOPS  uses  option 
valuation  formulas  (such  as  the  Black- 
Scholes  Model)  to  generate  options 
quotations  based  on  a  nmnber  of 
variables. 8  It  is  the  specialist's 
responsibility  to  determine  for  each 
option  class  the  variables  used  in  the 
XTOPS  formula.  However,  the 
quotations  generated  and  displayed  by 
XTOPS  may  result  in  firm  quote 
obligations  of  both  the  specialist  and 
registered  options  traders  to  buy  or  sell 
options  at  quoted  prices  and  sizes. ^  The 


'Subparagraph  IV.B.h(i)(aa)  of  the  Commission's 
September  11,  2000  Order  COrder  ")  requires  the 
Exchange  to  "adopt  new,  or  amend  existing,  rules 
concerning  its  automated  quotation  and  execution 
systems  which  substantially  enhance  incentives  to 
quote  competitively  and  substantially  reduce 
disincentives  for  market  participants  to  act 
competitively."  Order  Instituting  Public 
Administrative  Proceedings  Pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act  of  1934. 
Making  Findings  and  Imposing  Remedial  Sanctions. 
Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000). 

"  These  variables  include  the  price  of  the 
underlying  stock,  time  remaining  to  expiration, 
interest  rates  (or  "cost  to  carry",  the  amount  of 
interest  on  the  money  used  to  pay  for  the  options 
position  during  the  period  prior  to  expiration  of  the 
option  series),  dividends  (both  declared  and 
anticipated)  and  volatility. 

»  See  Rule  llAcl-1  under  the  Act  ("Quote 
Rule"),  17  CFR  240.11Acl-l,  and  Amex  Rule  958A. 


dissemination  of  an  XTOPS  quote  can 
be  overridden  when  a  customer  limit 
order  represents  the  best  bid  or  offer  or 
when  a  registered  options  trader 
chooses  on  a  series-by-series  basis  to 
better  the  disseminated  bid  or  offer. 

In  order  to  more  effectively  and 
efficiently  enable  registered  options 
traders  to  cause  their  own  quotes  to  be 
disseminated,  the  Exchange  proposes  to 
expand  the  use  of  the  Electronic  Entry 
Device  ("EE  Device").  The  EE  Device  is 
currently  used  by  Exchange-employed 
systems  clerks  in  busy  option  classes  to 
input  individual  quotes  from  the 
specialist  on  a  series  by  series  basis  that 
better  the  quote  being  calculated  and 
disseminated  by  XTOPS.  A  quote 
entered  using  the  EE  Device  is  sent 
directly  to  the  Exchange's  Market  Data 
System  for  immediate  dissemination  to 
the  Options  Price  Reporting  Authority. 
This  quote,  when  it  betters  the  market 
being  disseminated  by  XTOPS,  will 
override  or  displace  the  XTOPS  quote. 
Today,  the  Exchange-employed  systems 
clerks  generally  receive  their 
instructions  to  input  quotes  from  the 
speciahst.  The  EE  Device  is  also  used  by 
the  systems  clerks  to  input  trades  that 
have  been  executed  outside  the  Amex 
Options  Display  Book. 

The  Exchange  is  now  proposing  to 
allow  registered  options  traders'  direct 
access  to  the  EE  Device  to  input  their 
own  quotes  for  dissemination  as  the  best 
bid  or  offer.  The  EE  Device  would  be 
available  for  registered  options  traders 
use  in  all  option  classes  traded  on  the 
Exchange.  In  active  option  classes 
where  there  is  currently  an  Exchange- 
employed  systems  clerk,  registered 
options  traders  would  either  input  their 
own  quotes  or  instruct  a  systems  clerk 
to  do  so  on  their  behalf.  Only  registered 
options  traders  physically  located  in  the 
trading  crowd  would  be  permitted  to 
directly  input  quotes  into  the  EE  Device 
or  give  such  instructions  to  a  systems 
clerk. 

Once  the  registered  options  trader  or 
systems  clerk  inputs  the  quote  into  the 
EE  Device,  the  proposed  rule  would 
require  that:  (i)  The  price  improving 
registered  options  trader  annoimce 
loudly  and  audibly  in  the  crowd  that  he 
has  improved  the  displayed  market  to 
ensure  that  other  crowd  participants  are 
aware  that  the  market  has  been 
improved,  enabling  other  crowd 
participants  to  also  quote  competitively, 
adding  liquidity  to  the  market;  and  (ii) 
the  specialist  be  specifically  alerted  so 
that  a  "book  bid  or  offer"  indicator  is 
activated  and  the  next  otherwise  Auto- 
Ex  eligible  trade  is  routed  directly  to  the 
AODB  for  allocation  to  the  registered 
options  trader  that  caused  the  improved 
quote  to  be  disseminated.  In  addition  to 


blocking  an  otherwise  eligible  Auto-Ex 
order  from  being  executed  and  allocated 
by  the  Auto-Ex  system,  activation  of  the 
"book  bid  or  offer"  indicator  would 
block  an  XTOPS  calculated  quote  that  is 
worse  than  the  registered  options 
trader's  disseminated  quote  from  being 
disseminated.  Activation  woidd  not, 
however,  block  a  quote  that  is  better 
than  the  registered  options  trader's 
disseminatad  quote  from  being 
disseminated. 

Once  an  execution  occurs  and/or  the 
price  improving  registered  options 
trader  is  no  longer  entitled  to  priority, 
the  specialist  would  be  required  to 
remove  the  "best  bid  or  offer"  indicator 
so  that  Auto-Ex  eligible  orders  would 
again  be  sent  to  Auto-Ex  and  the 
dissemination  of  XTOPS  calculated 
quotes  is  resumed.  The  EE  Device 
would  not  automatically  decrement  the 
size  of  the  disseminated  quote  when  an 
execution  occurs.  The  quote  would  be 
required  to  be  manually  adjusted  to 
reflect  any  revision  to  the  disseminated 
size. 

The  price  improving  registered 
options  trader  would  be  permitted  to 
cancel  his  quote  at  any  time  prior  to  the 
execution  of  a  trade  using  the  same 
method  in  which  it  was  entered — ' 
through  the  use  of  the  EE  Device 
(regardless  of  whether  inputted  by  the 
registered  options  trader  or  the  systems 
clerk),  if  that  was  the  method  in  which 
the  quote  was  entered  or  through  the 
specialist,  if  that  was  the  method 
chosen.  The  registered  options  trader 
would  be  required  also,  to  alert  the 
specialist  that  he  is  removing  his  quote, 
so  the  specialist  can  in  turn  remove  the 
"book  bid  or  offer"  indicator  in  XTOPS, 
and  annoimce  loudly  and  audibly  that 
he  is  canceling  his  quote. 

Pursuant  to  the  requirements  of  the 
Quote  Rule  and  Exchange  Rule  958A, 
the  registered  options  trader  as  the 
responsible  broker  or  dealer  is  obligated 
to  execute  any  customs  order  at  his  bid 
or  offer  up  to  the  disseminated  size.  To 
be  relieved  of  that  obligation  with 
respect  to  a  specific  quote,  one  of  the 
exceptions  to  the  Quote  Rule  must 
apply,  which  generally  j)rovide  that  the 
responsible  broker  or  dealer  must 
commiuiicate  a  revised  quotation  to  the 
Exchange  prior  to  the  presentation  of  an 
order.  Thus,  a  registered  options  trader 
using  the  EE  Device  to  disseminate 
quotes  would  continue  to  be  obUgated 
pursuant  to  the  Quote  Rule  until  he  has 
communicated  a  revised  quote  to  the 
Exchange  through  the  removal  or 
cancellation  of  the  quote  on  the  EE 
Device.  , 

Registered  options  traders  would  be 
required  to  improve  the  best  bid  or  offer 
by  an  amount  equal  to  at  least  the 
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minimum  price  variation  as  set  forth  in 
Exchange  Rule  952  for  the  quote  to  be 
inputted  into  the  EE  Device.  The 
minimum  size  quote  that  could  be 
inputted  into  the  EE  Device  by  or  on 
behalf  of  a  registered  options  trader 
would  be  20  contracts,  unless  the  Auto- 
Ex  eligible  size  parameter  for  that  option 
class  is  less  than  20  contracts,  in  which 
case  the  minimum  quote  size  would  be 
the  same  as  the  lesser  Auto-Ex  eligible 
size  parameter  for  that  option  class. 
Currently,  the  EE  Device  disserhinates  a 
default  size  for  each  new  quote.  The 
disseminated  size  may  be  set  at  a  higher 
or  lower  amount  or  increased  by  the 
specialist  to  reflect  additional  liquidity 
at  that  quote.  The  default  size  would  be 
set  at  the  minimum  quote  size  as 
discussed  above. 

There  is  at  least  one  EE  Device  unit 
at  every  trading  post  and  multiple  units 
at  posts  where  active  option  classes 
trade.  The  Exchange  believes  the    . 
nimiber  of  devices  currently  in  place  on 
the  trading  floor  would  be  sufficient  to 
provide  registered  options  traders  with 
ready  and  easy  access  to  a  means  for 
disseminating  their  quotes.  However, 
since  this  is  a  new  use  for  the  EE  Device, 
the  Exchange  will  monitor  the  uses  of 
the  EE  Device  by  registered  options 
traders  and  activity  in  the  option  classes 
at  each  trading  post  and  will  add 
additional  devices  when  necessary.  The 
Exchange  is  able  to  install  additional  EE 
Devices  at  the  trading  posts  with, 
preferably,  a  one-day  notice  so  that  they 
can  be  installed  either  before  or  after 
trading  hours. 

The  specialist  in  a  given  option  class 
may  also  disseminate  or  cause  to  be 
disseminated  his  own  individual,  price 
improving  quote  separate  &om  the 
XTOPS  calculated  quote,  provided  he  is 
physically  located  at  the  trading  post  at 
the  time  he  inputs  his  quote,  has  only 
disseminated  one  quote  per  series  on 
the  same  side  of  the  market,  has 
announced  loudly  and  audibly  to  the 
crowd  that  he  has  improved  the 
disseminated  bid  or  offer,  has  improved 
the  best  bid  or  offer  by  an  amount  equal 
to  at  least  the  minimum  price  variation 
set  forth  in  Rule  952,  and  has 
disseminated  the  minimum  quote  size. 
The  specialist  would  not  be  able  to  use 
the  EE  Device  to  disseminate  his 
individual  price  improving  quote  since 
he  already  has  the  means  to  input  a 
quote  into  the  Market  Data  System 
through  XTOPS  in  the  same  manner 
used  today  to  disseminate  a  customer 
limit  order.  Once  the  specialist  has 
caused  his  individual  quote  to  be 
disseminated,  he  will  activate  the  "book 
bid  or  offer"  indicator  and  the  next 
otherwise  Auto-Ex  eligible  trade  is 


routed  dire  :tly  to  the  AODB  for 
allocation  t  d  the  specialist. 

The  spec  alist  would  be  required  to 
use  best  efft)rts  to  attempt  to  ensure  that 
the  registered  option  trader  responsible 
for  disseminating  the  best  bid  or  offer 
receives  an]  allocation  of  the  next 
incoming  otder  for  the  amount  he  is 
entitled  to  )ursuant  to  Exchange  rules. 
The  Exchai  ige  believes  that  there  are  a 
number  of  i  lafeguards  that  would  help 
ensure  that  the  manual  allocation  of 
orders  to  ti  e  appropriate  registered 
options  trai  ler  occm-s.  First,  both  the 
registered  c  ptions  trader,  the  other 
membeis  ii  i  the  crowd  and  the  Exchange 
employed  !  ystems  clerk,  if  present, 
would  be  a  )le  to  hear  the  registered 
options  trai  ler's  alert  to  the  specialist 
and  be  able  to  advise  the  specialist 
whose  quo  e  was  entered  into  EE  Device 
and  disseni  inated.  Second,  the 
registered  (  ptions  trader  inputting  the 
quote  woul  d  have  a  strong  incentive  to 
step  forwai  d  and  claim  the  contracts  for 
which  he  h  as  just  bid  or  offered.  Third, 
the  quote  e  itered  into  the  EE  Device 
may  not  be  representative  of  the 
specialist's  market  in  that  series  and  as 
such,  the  s  lecialist  would  have  a  strong 
incentive  t  \  determine  which  registered 
options  tra  ler's  quote  against  which  the 
incoming  o  rder  was  executed  or  else  the 
specialist  a  ad  other  traders  may  be 
obligated. 

A  specia  ist  who  failed  to  use  best 
efforts  to  a1  tempt  to  ensure  that  the  next 
Auto-Ex  ex  scution  is  appropriately 
allocated  t(  the  price  improving 
registered  <  ptions  trader  would  be  fined 
pursuant  Amex  Rule  590(g)  of  the 
Exchange's  Minor  Rule  Violation  Fine 
System.  In  addition  to  the  fine  assessed 
pursuant  t(  the  Minor  Floor  Violation 
Fine  Systei  u,  violations  of  this  provision 
would  reqi  ire  the  payment  of 
restitution.  Restitution  would  be 
calculated  )y  multiplying  the  number  of 
contracts  tl  at  should  have  been 
allocated  t(  the  price-improving 
registered  (  ptions  trader  by  the  number 
of  underlyi  ng  shares  represented  by 
each  contrs  ct,  which  would  then  be 
multiplied  by  half  of  the  spread  between 
the  option'  i  bid  and  offer  at  the  time  the 
order  was  <  xecuted.  For  example,  the 
quote  in  X'  'Z  options  was  1.90  hid  and 
2.00  offered,  and  a  registered  options 
trader  ente  ed  the  1.90  bid  for  20 
contracts  u  sing  the  EE  Device.  If  the 
specialist  f  liled  to  allocate  the  next 
incoming  c  rder  to  sell  executed  at  the 
registered  ( iptions  trader's  bid,  the 
specialist  \  lould  be  obligated  under  the 
Minor  Floe  r  Violation  Fine  System  to 
pay  restitu  ion  in  the  amount  of  $100 
($.05  X  (20  K  100)=$100). 

If  more  t  lan  one  registered  options 
trader  and  9r  the  specialist  has 


disseminated  or  caused  to  be 
disseminated  the  same  price  improving 
quote,  priority  would  be  established  for 
the  registered  -options  traders  in  the 
order  in  which  the  quotes  were 
announced  loudly  and  audibly  to  the 
trading  crowd.  If,  however,  the  sequence 
in  which  the  disseminated  quotes  were 
made  caimot  be  reasonably  determined, 
priority  would  be  afforded  to  the  price 
improving  registered  options  traders 
and/or  specialist  as  a  group.  Exchange 
Rule  950(d),  Commentary  .06  and 
Exchange  Rule  950(n),  Commentary  .03 
govern  allocations  of  contracts  when 
more  than  one  registered  options  trader 
and/or  the  speciaiist  has  disseminated 
the  same  price  improving  quote  and 
time  priority  cannot  be  established. 

However,  pursuant  to  the  proposed 
rule  change,  the  price  improving 
registered  options  traders'  quote  would 
retain  priority  until  one  of  the  following 
occurs:  (i)  Auto-Ex  execution  depleted 
the  disseminated  size;  (ii)  an  amount 
equal  to  the  minimum  quote  size  has 
been  allocated;  (iii)  the  registered 
options  trader  withdraws  the  quote;  (iv) 
the  quote  is  matched  or  improved  by  the 
specialist's  automated  quotation  system 
quote,  provided  specialists  using  an. 
Exchange-approved  proprietary 
automated  quotation  updating  system 
have  not  programmed  the  system  to 
immediately  match  or  improve  the  price 
improving  registered  options  trader's 
quote;  (v)  the  quote  is  improved  by 
another  registered  options  trader;  or  (vi) 
the  market  is  improved  by  an  order 
placed  on  the  limit  order  display  book. 
With  respect  to  subparagraph  (iv)  above, 
the  Exchange  will  monitor  the  use  of 
proprietary  automated  quotation 
updating  systems  through  the  review  of 
complaints  from  members  in  the  trading 
crowd  as  well  as  observations  of  Floor 
Officials  and  Exchange  personnel  to 
determine  if  the  system  has  been 
programmed  to  immediately  match  or 
improve  the  price  improving  registered 
options  trader's  quote. 

The  Exchange  notes  that  Exchange 
rules  regarding  customer  priority  and 
parity  would  continue  to  apply  to  the 
allocation  of  trades  pursuant  to  the 
proposed  rule  change.  Exchange  Rule 
111,  Commentary  .07  provides  that  a 
registered  options  trader,  when 
establishing  or  increasing  a  position, 
may  not  retain  priority  over  or  have 
parity  with  an  off-Floor  order.  Thus, 
only  registered  options  traders  closing 
or  decreasing  a  position  may  be  on 
parity  with  a  customer  order.  As  a 
result,  the  specialist  when  allocating 
executed  trades  pursuant  to  the 
proposed  rule  would  continue  to  take 
into  consideration  the  rights  of 
customers  and  the  obligations  of  a 


registered  options  trader  to  "engage 
*  *  *  in  dealings  for  his  own  account 
when  there  exists  a  lack  of  price 
continuity,  a  temporary  disparity 
between  the  supply  of  and  demand  for 
option  contracts  of  a  particular  series,  or 
a  temporary  distortion  of  the  price 
relationships  between  option  contracts 
of  the  same  class."io  In  addition,  the 
Exchange  has  a  proposal  pending  with 
the  Commission  to  provide  that 
specialists  and  registered  options 
traders  may  not  have  priority  over  or  be 
on  parity  with  a  public  customer 
order.!' 
The  Exchange  believes  the  expansion 

^  of  the  EE  Device  for  direct  use  by 
registered  options  traders  and  the 
adoption  of  rules  requiring  the 
allocation  of  trades  to  quote-improving 

;    registered  options  traders  will 
substantially  enhance  incentives  for 
registered  options  traders  to  quote 
competitively  by  providing  for  a  means 
to  by-pass  the  Auto-Ex  system  and  the 
Auto-Ex  allocation  algorithm  that  may 
not  reward  the  improving  registered 
options  trader  and  allow  the  allocation 
of  trades  to  such  registered  options 
traders  against  quotes  they  caused  to  be 
disseminated. 
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Integration  of  Automated  Quote 
Dissemination  and  Trade  AllfK:ation 

The  Exchange  is  in  the  process  of 
developing  a  new  integrated  trading 
system  that  will  replace  many  of  its 
existing  floor  trading  systems.  Ciuxent 
systems,  which  include  order  routing, 
automated  quotation  calculation  and 
dissemination,  specialist  "book" 
functions  including  limit  order  display, 
automatic  order  execution  and 
allocation  of  trades  are  to  be  replaced  by 
a  fully  integrated  and  automated  system. 
The  system  will  continue  to  have  an 
"auto-quote"  function  similar  to 
XTOPS,  which  would  be  made  available 
to  both  the  specialist  and  registered 
options  traders  for  the  inputting  of 
competitive  quotes.  The  auto-quote 
function  would  be  available  to 
registered  options  traders  through  their 
hand-held  devices.  Unlike  XTOPS,  the 
specialist's  auto-quote  in  a  given  option 
series  would  represent  only  the 
specialist's  trading  interest.  In  order  to 
enter  quotes  for  dissemination  through 
the  Exchange's  Market  Data  System  to 
the  Options  Price  Reporting  Authority, 
the  registered  options  trader  would  be 
required  to:  (i)  Be  physically  present  in 
the  trading  crowd;!^  and  (ii)  disseminate 


a  quote  for  at  least  the  minimum  quote 
size.  The  required  minimum  size  of  the 
improved  bid  or  offer  would  not  be  less 
than  10  contracts.  The  improved  quotes 
would  have  an  identifier  so  that  orders 
executed  against  such  quotes  could  be 
allocated  automatically  to  the 
appropriate  registered  options  trader. 

"The  system,  which  would  include 
algorithms  established  according  to 
Exchange  rules  of  priority  and  parity  for 
customers,  and  the  participation  rights 
of  registered  options  traders  and 
specialists  then  in  effect  as  set  forth  in 
Rule  950(d),  Commentary  .06,  would 
automatically  allocate  executed  trades 
to  each  market  participant.  It  is 
anticipated  that  these  algorithms 
together  with  Exchange  rules  would 
provide  that:  (i)  When  the  specialist  or 
registered  options  trader  (price 
improver)  is  quoting  alone  at  the  best 
bid  or  offer,  he  would  be  automatically 
allocated  100%  of  incoming  orders  for 
as  long  as  he  is  alone  at  the  best  bid  or 
offer  and  up  to  his  disseminated  size; 
and  lii)  if  any  other  trading  crowd 
participants  subsequently  join  or  match 
the  initial  price  improver's  best  bid  or 
offer,  contracts  executed  at  that  price 
would  be  allocated  in  accordance  with 
rules  of  priority  and  parity  then  in 
effect. 

It  is  currently  anticipated  that  the 
Exchange  will  be  able  to  begin  its 
rollout  of  the  new  trading  system  during 
November  2003.  In  addition,  it  is 
anticipated  that  the  rollout  period  could 
be  a  lengthy  one.  Since  the  system 
would  not  only  be  replacing  systems  in 
use  today,  different  elements  of  the 
system  would  be  used  by  every  trading 
floor  participant — specialists,  registerwi 
options  traders  and  floor  brokers.  The 
Exchange  anticipates  that  the  rollout 
will  be  completed  by  the  first  quarter  of 
2005.  Once  rolled  out,  the  new  system 
would  be  used  for  all  option  classes 
traded  on  the  Exchange. 

The  Exchange  believes  that  its  initial 
step  of  expanding  the  use  of  the  EE 
Device  and  its  method  for  ensuring  that 
trades  executed  at  a  registered  options 
trader  disseminated  quote  are  properly 
allocated  together  with  the  development 
and  implementation  of  a  new  integrated 
trading  system  that  would  automate  and 
integrate  all  of  these  processes,  would 


'°Amex  Rule  958(c). 

' '  See  SR-Amex-2003-07. 

•^  To  reduce  the  possibility  of  remote  market 
making,  registered  options  traders  would  only  be 
allowed  to  place  one  order  or  quote  per  series  on 


the  same  side  of  the  market.  If  the  registered  options 
trader  leaves  the  trading  crowd,  he  would  be 
required  to  remove  his  quotes  in  all  series.  If  the 
registered  options  fails  to  remove  his  quotes  and  an 
incoming  order  executes  against  one  or  more  of 
those  quotes,  the  registered  options  trader  would 
not  be  able  to  participate  in  the  trade.  Unless, 
however,  the  system  is  unable  to  otherwise  allocate 
the  trade  to  other  market  participants  at  the  same 
price,  4he  registered  options  trader  responsible  for 
causing  the  quote  to  be  disseminated  would  be 
assigned  as  contra-party  to  the  incoming  trade. 


substantially  enhance  incentives  to 
quote  competitively  and  substantially 
reduce  disincentives  for  market 
participants  to  act  competitively.  The 
Exchange  believes  that  its  customers 
would  continue  to  benefit  from 
instantaneous,  automatic  executions  at 
the  best  available  prices  for  option 
classes  traded  on  the  Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act '  ^  in  general  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act !'» in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade.  . 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Amex  consents,  the 
Commission  vtrill: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450.Fifth 
Street,  NW.,  Washington,  DC  20549- 


"15U.S.C.  78ftb). 
"15U.S.C.  78f(b)(5). 
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0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  dre  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-09  and  should  be 
submitted  by  October  16,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary'. 
(PR  Doc.  03-24225  Filed  9-24-03;  8:45  am) 

BILLING  CODE  S01(M>1-f> 


SOCIAL  SECURITY  ADMINISTRATION 

Ticket  to  Work  and  Work  Incentives 
Advisory  Panel  Conference  Call 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  Teleconference. 

DATES:  Thursday,  October  9,  2003. 

Teleconference: 

Thursday,  October  9,  2003,  4  p.m.  to 
6  p.m.  Eastern  time. 

Call-in  number:  888-390-5183. 

Pass  code:  PANEL. 

Leader/Host:  Sarah  Wiggins  Mitchell. 
SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  This  teleconference 
mfieeting  is  open  to  the  public.  The 
interested  public  is  invited  to 
participate  by  calling  into  the 
teleconference  at  the  number  listed 
above.  Public  testimony  will  not  be 
taken. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  SSA  announces  this 
teleconference  meeting  of  the  Ticket  to 
Work  and  Work  Incentives  Advisory 
Panel  (the  Panel).  Section  101(f)  of 
Public  Law  106-170  establishes  the 
Panel  to  advise  the  President,  the 
Congress  and  the  Commissioner  of  SSA 
on  issues  related  to  work  incentives 
programs,  plaiming  and  assistance  for 
individuals  with  disabilities  as  provided 
imder  section  101(f)(2)(A)  of  the  Ticket 
to  Work  and  Work  Incentives 


Improvemer  t  Act  of  1999  (TWWIIA). 
The  Panel  is  also  to  advise  the 
Commission  er  on  matters  specified  in 
section  101(  ')(2)(B)  of  that  Act, 
including  ce  rtain  issues  related  to  the 
Ticket  to  W(  rk  and  Self-Sufficiency 
Program  established  under  section 
101(a)  of  thai  Act. 

Agenda: Ihe  Panel  will  deliberate  on 
the  implementation  of  TWWIIA  and 
conduct  Pan  el  business.  The  Panel  will 
be  discussiil  i  follow-up  items  and 
recommendi  itions  from  the  Employment 
Network  Sui  nmit,  an  advice  letter 
regarding  V<  icational  Rehabilitation,  and 
grant  progra  ns  authorized  in  TWWILA. 

The  agenc  a  for  this  meeting  will  be 
posted  on  th  e  Internet  at  http:// 
www.ssa.go\  /work/panel/  prior  to  the 
teleconferen  ce  or  can  be  received  in 
advance  elei  tronically  or  by  fax  upon 
request. 

Contact  Ir  formation:  Records  are 
being  kept  a  all  Panel  proceedings  and 
will  be  avail  ible  for  public  inspection 
by  appointn  ent  at  the  Panel  office. 
Anyone  reqi  liring  information  regarding 
the  Panel  sh  3uld  contact  the  TWWIIA 
Panel  staff  b  y: 

•  Mail  ad  Iressed  to  Ticket  to  Work 
and  Work  Ir  centives  Advisory  Panel 
Staff,  Social  Security  Administration, 
400  Virginia  Avenue,  SW.,  Suite  700, 
Washington  DC  20024; 

•  Telephc  ne  contact  with  Kristen 
Breland  at  C  02)  358-6430; 

•  Fax  at  (:  :02)  358-6440;  or 

•  E-mail  \a  TWWIIAPanel@ssa.gov. 

Dated:  Sept  imber  22,  2003. 
Carol  Brenne  , 
Designated  Ft  deral  Official. 
[FR  Doc.  03-14335  Filed  9-24-03;  8:45  am] 

BILLING  CODE  491-02-P 


DEPARTMB4T  OF  STATE 

[Public  Notic4  4499] 

Culturally  Significant  Objects  Imported 
for  Exhibiti<  m  Determinations:  "Hunt 
for  Paradis< :  Court  Arts  of  Iran,  1501- 
76" 

AGENCY:  De]  lartment  of  State. 
ACTION:  Not  ce. 


th; 


"17  CFR  200.30-3{aMl2). 


SUMMARY: 

following 
the  authoriti' 
October  19 
2459), 
27, 1978, 
Restructuridg 
2681,  etseq 
seq.) 

October  1 , 
No.  236  of 
amended,  a^d '. 


Nbtice  is  hereby  given  of  the 
df terminations:  Pursuant  to 
vested  in  me  by  the  Act  of 
1965  (79  Stat.  985;  22  U.S.C. 
Execijtive  Order  12047  of  March 
Foreign  Affairs  Reform  and 
Act  of  1998  (112  Stat. 
22  U.S.C.  6501  note,  et 
Delegition  of  Authority  No.  234  of 
1 999,  Delegation  of  Authority 
October  19,  1999,  as 

Delegation  of  Authority 


No.  257  of  April  15,  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "Hunt  for 
Paradise:  Court  Arts  of  fran,  1501-7€," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Asia  Society, 
New  York,  NY,  from  on  or  about 
October  14,  2003,  to  on  or  about  January 
18,  2004,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  September  22.  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doc.  03-24401  Filed  9-24-03:  8:45  am] 

BILLING  CODE  4710-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34408] 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption — The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  over  a 
line  of  railroad  on  BNSF's  Spanish 
Peaks  Subdivision  between  BNSF 
milepost  119.45  near  or  at  Pueblo 
Junction,  CO,  and  BNSF  milepost 
124.74  near  or  at  Southern  Junction,  CO, 
a  total  distance  of  approximately  5.29 
miles.  1 

Although  UP  states  that  the 
transaction  was  scheduled  to  be 
consummated  on  September  11,  2003, 
the  earliest  the  transaction  could  be 
consiunmated  was  September  12,  2003 
(7  days  after  filing  under  49  CFR 
1180.4(g)). 


'  UP  has  included  a  draft  of  the  trackage  rights 
agreement  and  states  that  a  copy  of  the  agreement 
will  be  provided  to  the  Board  after  it  is  finalized 
and  executed. 
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The  purpose  of  the  trackage  rights  is 
to  permit  UP  and  BNSF  to  implement 
directional  running  over  lines  between 
Pueblo,  CO,  and  Amarillo,  TX. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34408,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  MW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal,  1416  Dodge  St.,  Room  830, 
Omaha,  NE  68179. 

Board  decisions  and  notices  are  ' 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:September  22.  2003. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  03-24383  Filed  9-24-03;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34406] 

Union  Pacific  Railroad  Company — 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  over  a 
line  of  railroad  on  BNSF's  Pikes  Peak 
Subdivision  between  BNSF  milepost 
107.9  in  or  near  Bragdon,  CO,  and  BNSF 
milepost  120.3  (617.51)  in  or  near 
Pueblo,  CO,  a  total  distance  of 
approximately  12.4  miles. ^ 

Although  UP  states  that  the 
transaction  was  scheduled  to  be 
consummated  on  September  11,  2003, 


the  earliest  the  transaction  could  be 
consummated  was  September  12,  2003 
(7  davs  after  filing  under  49  CFR 
1180.4(g)). 

The  purpose  of  the  trackage  rights  is 
to  permit  UP  and  BNSF  to  implement 
directional  running  over  lines  between 
Pueblo,  CO,  and  Amarillo,  TX. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of  . 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34406,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleadiiig  must  be  served  on  Robert  T. 
Opal.  1416  Dodge  St.,  Room  830, 
Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  September  22.  2003. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-24384  Filed  9-24-03;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34407] 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  overhead  trackage  rights  ^  to 
Union  Pacific  Railroad  Company  (UP) 
over  a  line  of  railroad  on  BNSF's:  (1) 
Dalhart  Subdivision  between  BNSF 
milepost  417.5  in  or  near  Dalhart,  TX, 
and  BNSF  milepost  452.9  in  or  near 
TexUne,  TX;  and  (2)  Twin  Peaks 


Subdivision  between  BNSF  milepost 
452.9  in  or  near  Texline,  TX,  and  BNSF 
milepost  210  in  or  near  Trinidad,  CO,  a 
total  distance  of  approximately  170.9 
miles.  2 

The  transaction  was  scheduled  to  be 
consummated  on' September  11,  2003. 

The  purpose  of  the  trackage  rights  is 
to  permit  UP  and  BNSF  to  implement 
directional  running  over  lines  between 
Pueblo,  CO,  and  Amarillo,  TX. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  ia 
Mendocino  Coast  Rv.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  origiial  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34407,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal,  1416  Dodge  St..  Room  830.      • 
Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  September  17.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  OfTice  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  03-24385  Filed  9-24-03:  8:45  am) 

BILUNG  C006  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  640)] 

CSX  Transportation,  Inc. — 
Abandonment— in  Atkinson  and  Ware 
Counties,  GA 

On  September  5,  2003,  CSX 
Transportation,  Inc.  (CSXT),  filed  with 
the  Surface  Transportation  Board 
(Board)  an  application  for  permission  to 
abandon  a  portion  of  its  Southern 
Region,  Jacksonville  Division,  extending 
from  milepost  AP  594.69,  near 


■  UP  has  included  a  draft  of  the  trackage  rights 
agreement  and  states  that  a  copy  of  the  agreement 
will  be  provided  to  the  Board  after  it  is  finalized 
and  executed. 


'  UP  has  included  a  draft  of  the  trackage  rights 
agreement  and  states  that  a  copy  of  the  agreement 
will  be  provided  to  the  Board  after  it  is  finalized 
and  executed. 


-  The  trackage  rights  involve  BNSF  subdivisions 
with  non-contiguous  mileposts.  Therefore,  total 
mileage  does  not  correspond  to  the  milepost 
designations  of  the  endpoints. 
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Waresborb,  to  milepost  AP  617.94,  near 
Pearson,  a  distance  of  23.25  miles,  in 
Atkinson  and  Ware  Counties,  GA  (the 
line).  The  line  includes  the  Pearson 
Station  and  traverses  United  States 
Postal  Service  ZIP  Codes  31552,  31564, 
and  31642. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it.  The  applicant's 
entire  case  for  abandonment  (case-in- 
chief)  was  filed  with  the  application. 

This  line  of  railroad  has  appeared  on 
CSXT's  system  diagram  map  in  category 
\  since  March  28,  2003. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91  . 
(1979). 

Any  interested  person  may  file  with 
the  Board  written  comments  concerning 
the  proposed  abandonment,  or  protests 
(including  the  protestant's  entire 
opposition  case),  by  October  20,  2003. 
All  interested  persons  should  be  aware 
that  following  any  abandonment  of  rail 
service  and  salvage  of  the  line,  the  line 
may  be  suitable  for  other  public  use, 
including  interim  trail  use.  Any  request 
for  a  public  use  condition  under  49 
U.S.C.  10905  (49  CFR  1152.28)  and  any 
request  for -a  trail  use  condition  imder 
16  U.S.C.  1247(d)  (49  CFR  1152.29) 
must  be  filed  by  October  20,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27).  Applicant's  reply  to  any 
opposition  statements  and  its  response 
to  trail  use  requests  must  be  filed  by 
November  4,  2003.  See  49  CFR 
1152.26(a). 

Persons  opposing  the  abandonment 
who  wish  to  participate  actively  and 
fully  in  the  process  should  file  a  protest. 
Persons  who  oppose  the  abandonment 
but  who  do  not  wish  to  participate  fully 
in  the  process  by  submitting  verified 
statements  of  witnesses  containing 
detailed  evidence  should  file  comments. 
Persons  seeking  information  concerning 
the  filing  of  protests  should  refer  to  49 
CFR  1152.25.  Persons  interested  only  in 
seeking  public  use  or  trail  use 
conditions  should  also  file  comments. 

In  addition,  a  commenting  party  or 
protestant  may  provide:  (i)  An  offer  of 
financial  assistance  (OFA)  for  continued 
rail  service  imder  49  U.S.C.  10904  (due 
120  days  ctfter  the  application  is  filed  or 
10  days  after  the  application  is  granted 
by  the  Board,  whichever  occurs  sooner); 
(ii)  recommended  provisions  for 
protection  of  the  interests  of  employees; 
(iii)  a  request  for  a  public  use  condition 
under  49  U.S.C.  10905;  and  (iv)  a 
statement  pertaining  to  prospective  use 


1247(d)  and 

All  filings 

must  refer  tc 


of  the  right-i  if-way  for  interim  trail  use 
and  rail  ban  dng  under  16  U.S.C. 
49  CFR  1152.29. 
in  response  to  this  notice 
STB  Docket  No.  AB-55 
(Sub-No.  64i)  and  must  be  sent  to:  (1) 
Surface  Trai  sportation  Board,  1925  K 
Washington,  DC  20423- 
0001;  and  (2  Natalie  S.  Rosenberg,  CSX 
Transportati  m,  Inc.,  500  Water  Street, 

FL  32202.  The  original  and 
10  copies  ofkll  comments  or  protests 
shall  be  filed  with  the  Board  with  a 
certificate  o;  service.  Except  as 
otherwise  se  t  forth  in  part  1152,  every 
document  fi  ed  with  the  Boeird  must  be 
served  on  al  parties  to  the 
abandonmei  it  proceeding.  49  CFR 
1104.12(a). 

The  line  s  )ught  to  be  abandoned  will 
be  available  for  subsidy  or  sale  for 
continued  rs  il  use,  if  the  Board  decides 
to  permit  th(  i  abandonment,  in 
accordance  vith  applicable  laws  and 
regulations  I  49  U.S.C.  10904  and  49  CFR 
1152.27).  Ea:h  OFA  must  be 
accompanie  1  by  a  $1,100  filing  fee.  See 
49  CFR  lOO:  .2(f)(25).  No  subsidy 
arrangement  approved  under  49  U.S.C. 
10904  shall  'emain  in  effect  for  more 
than  1  year  i  mless  otherwise  mutually 
agreed  by  ths  parties  (49  U.S.C. 
10904(f)(4)(I5)).  Applicant  will  promptly 
provide  upon  request  to  each  interested 
party  an  esti  mate  of  the  subsidy  and 
minimum  p  u-chase  price  required  to 
keep  the  lini  i  in  operation.  The  carrier's 
representati  re  to  whom  inquiries  may 
be  made  cor  ceming  sale  or  subsidy 
terms  is  set  orth  above. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contactithe  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abaijdonment  or  discontinuance 
regulations  ^t  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  Be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1539.  [Assistance  for 
the  hearing  impaired  is  available 
through  therederal  Information  Relay 
Service  (FIP^)  at  1-800-877-8339.] 

An  envirctimental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  p  repared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  a§  encies  or  other  persons  who 
commented  during  its  preparation. 
Other  intere  sted  persons  may  contact 
SEA  to  obta  n  a  copy  of  the  EA  (or  EIS). 
EAs  in  thesi  abandonment  proceedings 
normally  wi  11  be  made  available  within 
33  days  of  t]  le  filing  of  the  application. 
The  deadline  for  submission  of 
comments  oKi  the  EA  will  generally  be 
within  30  d^ys  of  its  service.  The 
comments  rfeceived  will  be  addressed  in 
the  Board's  decision.  A  supplemental 


EA  or  EIS  may  be  issued  where 
appropriate. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  September  17,  2003. 
•  By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-24399  Filed  9-24-03;  8:45  am] 
BILUNG  CODE  491S-00-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission  will  hold  a  meeting  on 
Tuesday,  October  7,  2003,  in  Room  418 
of  the  Russell  Senate  Office  Building, 
Washington,  DC  20510.  The  meeting 
will  begin  at  8:30  a.m.  and  end  at  5  p.m. 
The  meeting  is  open  to  the  public. 

The  purpose  of  the  Commission  is  to 
conduct  an  external  assessment  of  VA's 
capital  asset  needs  and  to  assure  that 
stakeholder  and  beneficiary  concerns 
are  fully  addressed.  The  Commission  is 
reviewing  recommendations  in  VA 
Under  Secretary  for  Health's  Draft 
National  CARES  Plan.  The  Commission 
will  also  consider  recommendations 
submitted  by  veterans  service 
organizations,  individual  veterans, 
Congress,  medical  school  affiliates,  VA 
employees,  local  government  entities, 
community  groups  and  others. 
Follovnng  its  assessment,  the 
Conmiission  will  make  specific 
recommendations  to  the  Secretary  of 
Veterans  Affairs  regarding  the 
realignment  and  allocation  of  capital 
assets  necessary  to  meet  the  demands 
for  and  enhance  veterans  health  care 
services  over  the  next  20  years. 
.  The  October  7,  2003,  meeting  will  be 
the  first  national  meeting  of  the 
Commission  since  the  Draft  National 
CARES  Plan  was  issued  where  parties 
from  outside  VA  will  address  the 
Commission.  As  a  final  step  in  the 
Commission's  information  gathering 
process,  national  leaders  are  being  asked 
to  provide  a  national  perspective  on  the 
CARES  process  and  the  E)raft  National 
CARES  Plan  to  the  entire  Commission. 
Leadership  from  both  the  Senate  and 
House  of  Representatives  Veterans 
Affairs  Conmiittees  and  the 
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Appropriations  Subcommittees  on  VA, 
HUD  and  Independent  Agencies  may 
appear.  Leadership  from  veterans 
service  organizations,  the  Department  of 
Defense,  national  VA  employee 
organizations  and  national  medical  and 
nursing  affiliate  organizations  wrill  also 
be  invited  to  make  presentations  to  the 
Commission. 

No  time  will  be  allocated  at  this 
meeting  for  receiving  oral  presentations 
from  the  public.  However,  interested 


persons  may  either  attend  or  file 
statements  with  the  Commission., 
Written  statements  may  be  filed  either 
before  the  meeting  or  within  10  days 
after  the  meeting  and  addressed  to: 
CARES  Conmiission  (OOCARES), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  Additionally,  comments  may  be 
submitted  on  the  Web  site  at  http:// 
www.carescommission@va.gov,  or  via 
facsimile  at  (202)  501-2196.  Any 


member  of  the  public  wishing 
additional  information  should  contact 
Mr.  Richard  E.  Larson,  Executive 
Director,  CARES  Commission,  at  (202) 
501-2000. 

Dated:  September  15,  2003.  .    . 

By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-24213  Filed  9-24-03;  8:45  am] 
BILUNG  CODE  8320-01 -M 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  25, 
2003 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Nondiscrimination- on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

AGRICULTURE 
DEPARTMENT 

Nondiscrimination  on  basts  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities:  published  8-26-03 

COMMERCE  DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities:  published  8-26-03 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Commercial  fishing 
authorizations- 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
published  8-26-03 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

ENERGY  DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Private  land  mobile 
services — 


Low  power  operation^  in 
450-470  MHz  band; 
applications  and 
licensing:  correctior 
published  9-25-03 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer:  energy 
consupmtion  and  water  jse 
information  in  labeling  afid 
advertising: 

Comparability  ranges — 
Air  conditioners  et  al.; 
published  6-27-03 

GENERAL  SERVICES 
ADMINISTRATION 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities:  published  8-2^-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMEN 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Ivermectin  and  praziqua^tel 
paste:  published  9-25'|03 
Human  drugs: 
Anorectal  products  (OT(t) — 
Hydrocortisone  and     | 
pramoxine  hydrochli  )ride 
combination;  publislfed 
8-26-03 

HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 

Nondiscrimination  on  basi    of 
race,  color,  national  one  in, 
handicap,  or  age  in  fediirally 
assisted  programs  or 
activities^  published  8-26-03 

INTERIOR  DEPARTMENl 

Nondiscrimination  on  basii;  of 
race,  color,  national  orij  in, 

.   handicap,  or  age  in  fed  (rally 
assisted  programs  or    | 
activities;  published  8-29-03 

INTERIOR  DEPARTMENl 
National  Park  Service 

Special  regulations: 
New  River  Gorge  National 
River,  WV;  hunting; 
published  9-25-03 

JUSTICE  DEPARTIMENT 

Nondiscrimination  on  basii  i  of 
race,  color,  national  ori<  in, 
handicap.  Or  age  in  fed  irally 
assisted  programs  or 
activities;  published  8-2f-03 

LABOR  DEPARTMENT 

Nondiscrimination  on  basi^  of 
race,  color,  national  orl(  in. 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-2$-03 
Correction:  published  9-f16- 
03 

\ 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Nondiscrimination  on  basis  of 
race.  Color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities: 
Institute  of  Museum  and 

Library  Services; 

published  8-26-03 
National  Endowment  for  the 

Arts;  published  8-26-03 
National  Endowment  for  the 

Humanities;  published  8- 

26-03 

NATIONAL  SCIENCE 
FOUNDATION 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

NUCLEAR  REGULATORY 
COMMISSION 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities:  published  8-26-03 

SMALL  BUSINESS 
ADMINISTRATION 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities:  published  8-26-03 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits  and 
supplemental  security 
income: 

Federal  old  age,  survivors, 
and  disability  insurance, 
and  aged,  blind,  and 
disabled — 
Residual  functional 
capacity  assessments 
and  vocational  experts 
and  other  sources  use, 
clarifications;  special 
profile  incorporation  into 
regulations:  published  8- 
26-03 
Residual  functional 
capacity  assessments 
and  vocational  experts 
and  other  sources  use, 
clarifications:  correction; 
published  9-9-03 
STATE  DEPARTMENT 
Nondiscrimination  on  basis  of 
race,  color,  national  origin, 


handtoap,  or- age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

TENNESSEE  VALLEY 

AUTHORITY 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

TRANSPORTATION 

DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children  etc.; 
requirements  phase-in; 
correction;  published  9- 
25-03 

TREASURY  DEPARTMENT 

Freedom  of  Information  and 
Privacy  Acts; 

implementation:  published  9- 
25-03 

VETERANS  AFFAIRS 

DEPARTMENT 

Graves  already  marked  at 
private  expense:  government 
marker  eligibility;  published 
9-25-03 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities;  published  8-26-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in 
California 
Resen/e  raisins  intended 
for  use  as  cattle  feed; 
additional  storage 
payment  reduction; 
comments  due  by  9-29- 
03;  published  7-31-03 
[PR  03-19492] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
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Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Arizona,  California, 

Nevada,  and  Texas; 

portions  removed; 

comments  due  by  10-3- 

03;  published  8-4-03 

[FR  03-19695) 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Blueberries;  comments  due 
"  by  9-29-03;  published  7- 
30-03  [FR  03-19344] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Groundfish  Observer 
Program;  comments 
due  by  10-3-03; 
published  9-3-03  [FR 
03-22456] 
Pacific  cod;  comments 
due  by  10-2-03; 
published  8-18-03  [FR 
03-21048] 

Atlantic  highly  migratory 
species — 
Atlantic  shark;  comments 

due  by  9-30-03; 

published  8-12-03  [FR 

03-20516] 
Atlantic  shark;  comments 

due  by  10-3-03; 

published  9-19-03  [FR 

03-24113] 
Atlantic  tunas,  swordfish, 

and  sharks;  comments 

due  by  9-30-03; 

published  8-1-03  [FR 

03-19522] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10-2- 
03;  published  9-5-03 
[FR  03-22669] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

West  Coast  States  and 
Westem  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  by  9-29- 


03;  published  9-12-03 
[FR  03-23204] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

West  Coast  States  and 
Westem  Pacific 
fisheries — 
Western  Pacific 

bottomfish;  comments 

due  by  9-29-03; 

published  8-28-03  [FR 

03-22040] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Nonavailability  statement, 
referral  authorization 
requirements,  and 
specialized  treatment 
services  program 
elimination;  comments 
due  by  9-29-03; 
published  7-31-03  [FR 
03-19452] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Small  generator 
interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  10-3-03;  published 
8-19-03  [FR  03-20155] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national—    " 
Volatile  organic 
compounds,  exclusion 
of  4  compounds; 
revision;  comments  due 
by  10-3-03;  published 
9-3-03  [FR  03-22449] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Michigan;  comments  due  by 

10-2-03;  published  9-2-03 

[FR  03-22155] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Michigan;  comments  due  by 
10-2-03;  published  9-2-03 
[FR  03-22156] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Minnesota;  comments  due 

by  10-2-03;  published  9-2- 

03  [FR  03-22157] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22158] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22153] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various        "' 
States: 

Minnesota;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22154] 
Hazardous  waste  program 
-     authorizations: 

South  Carolina;  comments 
due  by  10-2-03;  published 
9-2-03  [FR  03-22311] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

South  Carolina;  comments 
due  by  10-2-03;  published 
9-2-03  [FR  03-22312] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  subtilis  var. 
amyloliquefaciens  (strain 
FZB24);  comments  due 
by  9-29-03;  published  7- 
30-03  [FR  03-19134] 
Boscalid;  comments  due  by 
9-29-03;  published  7-30- 
03  [FR  03-19357] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Meat  and  poultry  products 

processing  facilities; 

comments  due  by  9-29- 

03;  published  8-13-03  [FR 

03-20524] 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Interconnection — 
Incumbent  local  exchange 

carriers;  unbundling 

obligations;  correction; 

comments  due  by  10-2- 

03;  put)lished  9-10-03 

[f  R  03-22970] 
Interconnection —       > 
Incumbent  local  exchange 

carriers;  untKindling 

obligations;  comments 

due  by  10-2-03; 

published  9-2-03  [FR 

03-22194] 

FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 

Anti-tying  restrictions; 
exception;  comments  due 
by  9-30-03;  published  8- 
29-03  [FR  03-22090] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Food  for  human  consumption: 
Milk,  cream,  and  yogurt 
products;  lowfat  and 
nonfat  yogurt  standards 
revocation  petition:  yogurt 
and  cultured  milk 
standards  amendment; 
comments  due  by  10-1- 
-  03;  published  7-3-03  [FR 
03-16789] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Florida;  comments  due  by 
9-30-03:  published  8-1-03 
[FR  03-19647] 

Marine  casualties  and  ^ 

investigations: 
Chemical  testing  following 

serious  marine  incidents; 

comments  due  by  9-30- 

03;  published  8-25-03  [FR 

03-21643] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introduction: 

Tax  credit  proceeds 
distribution;  comments 
due  by  9-29-03;  published 
7-30-03  [FR  03-19286) 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 

Over-income  families;  pubic 
housing  agencies 
discretion  in  treatment; 


VI 
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comments  due  by  9-30- 
03;  published  8-1-03  [FR 

03-19623] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
reservations: 
Paiute-Shoshone  Indian 

Tribe  of  Fallon 

Reservation  and  Colony, 

NV;  Court  of  Indian 

Offenses  removed; 

comments  due  by  9-29- 

03:  published  7-30-03  [FR 

03-19314] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 

Repiratory  protection — 
Assigned  protection 
factors;  comments  due 
by  10-2-03;  published 
9-10-03  [FR  03-23078] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
EcorKMTiic  Growth  and 
Flegulatory  Paperwork 
Reduction  Act  of  1996; 
implementation — 
Regulatory  review  for 
reduction  of  burden  on 
federally-insured  credit 
unions;  comrnents  due 
by  10-1-03;  published 
7-3-03  [FR  03-16795] 

PERSONNEL  MANAGEMENT 
OFFICE 

Competitive  sen/ice  and 
status;  regulatory  review; 
comments  due  by  9-29-03; 
published  7-31-03  [FR  03- 
19470] 
Physicians'  comparability 
allowances;  comments  due 
by  9-29-03;  published  7-29r 
03  [FR  03-19088] 
POSTAL  RATE  COMMISSION 
Practice  and  procedure:  i 

Baseline  and  functionality 
equivalent  negotiated 
service  agreements; 
6ocke\  establishment; 
comments  due  by  9-29- 
03;  published  9-4-03  [FR 
03-22478] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Move  update  and  address 
matching  requirements; 
changes;  comments  due 
by  9-29-03;  published  8- 
28-03  [FR  03-22048] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Maximum  loan  guaranty  and 
gross  loan  amounts, 


md 


flight 


najse; 


guaranteed  financing 
percentages,  etc.;  J 
comments  due  by  9-29- 
03;  published  8-28-$3  [FR 
03-22012] 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits 
supplemental  security] 
income: 

Vocational  rehabiliti 
services,  employme 
services,  or  other 
services  programs; 
payments  to  partici(j 
individuals;  commer 
by  9-30-03;  publish^ 
03  [FR  03-19541] 
TRANSPORTATION 
DEPARTMENT 
Aviation  economic  regulations: 
Air  carrier  continuing  fitness 
determinations  involving 
citizenship  issue; 
supporting  data; 
comments  due  by  3-29- 
03;  published  7-30-()3  [FR 
03-19455] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and 
rules,  etc.: 
Supersonic  aircraft 
technical  informatiori 
request;  workshop; 
comments  due  by  ^30- 
03;  published  5-23-1)3  [FR 
03-13038] 
Airworthiness  directives: 
Boeing;  comments  du;  by 
9-29-03;  published   (-15- 
03  [FR  03-20836] 
Empresa  Brasileira  di 

Aeronautica  S.A. 
'  (EMBRAER);  comrr  snts 
due  by  10-3-03;  pu  )lished 
9-8-03  [FR  03-2270|5] 
McOonneH  Douglas; 
comments  due  by  ^-29- 
03;  published  8-14-03  [FR 
03-20715]  ! 

Rolls-Royce  pic;  comnents 
due  by  9-29-03;  pu  }lished 
7-30-03  [FR  03-19210] 
Class  D  airspace;  comments 
due  by  9-29-03;  publiihed 
7-28-03  [FR  03-1916(] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comrients 
due  by  9-29-03;  published 
8-18-03  [FR  03-21  oaf] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comt^ents 
due  by  1X)-2-03;  publ  5hed 
9-2-03  [FR  03-21325 


Restricted  areas;  comments 
due  by  9-29-03;  published 
8-14-03  [FR  03-20772] 

Restricted  areas;  correction; 
comments  due  by  9-29-03; 
published  8-22-03  [FR  C3- 
20772] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Occupant  crash  protection — 

Head  impact;  comments 
due  by  9-29-03; 
published  8-28-03  [FR 
03-22010] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Railroad  services 
abandonment: 

Public  participation  in 
abandonment 
proceedings;  comment 
request;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22292] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sierra  Leone  and  Liberia 
sanctions  regulations;  rough 
diamonds;  comments  due 
by  10-3-03;  published  8-4- 
03  [FR  03-19821) 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Compensatory  stock  options 
transfers;  cross-reference; 
comments  due  by  9-30- 
03;  published  7-2-03  [FR 
03-16787] 

TREASURY  DEPARTMENT 
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This  section  of  the  FEDERAL  REGISTER 
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applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1412, 1421, 1439,  and  1480 

2003  Agricultural  Assistance  Act- 
Crop  Disaster  Program  and  Livestocic 
Assistance  Program;  Correction 

AGENCIES:  Commodity  Credit 
Corporation,  Farm  Service  Agency, 
USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  by 
the  Commodity  Credit  Corporation  on 
Thursday,  June  26,  2003.  The  language 

•,in  the  preamble  under  the  heading 
"Environmental  Assessment"  wras 
incorrect.  This  document  corrects  that 
language  to  reflect  the  level  of  analysis 

,  performed  by  the  agency  prior  to 
publication  of  that  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virgil  Ireland.  USDA/FSA/DAFP/STOP 
0517,  1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0517;  telephone 
(202)  720-5103;  facsimile  (202)  690- 
3610;  electronic  mail: 
Virgil Jreland@wdc.  usda.gov. 

Correction 

Accordingly,  in  the  final  rule 
published  on  June  26,  2003  (68  FR 
37936-37952)  make  the  following 
correction. 

On  page  37936,  in  the  third  column, 
in  the  paragraph  entitled  Environmental 
Assessment,  correct  the  entire  paragraph 
to  read  as  follows: 

Environmental  Assessment 

The  Agency  is  currently  completing  a 
draft  programmatic  environmental 
assessment  (PEA)  to  analyze  the 
potential  impacts  of  this  proposed 
action  on  the  human  environment  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.,  the 


regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508)  and  FSA's  regulations  for 
compliance  with  NEPA  (7  CFR  part 
799).  The  draft  PEA  will  be  made 
available  for  public  comment  prior  to 
completion  of  the  final  PEA. 

Signed  at  Washington,  DC,  on  September 
12,  2003. 

James  R.  Little, 

Executive  Vice  President,  Commoditv  Credit 
Corporation. 

(FR  Doc.  03-24352  Filed  9-25-03;  8:45  am] 

BILLING  CODE  3410-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-22-AD;  Amendment 
39-1 331 5;  AD  2003-1 9-1 2] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  EC  155B  Kielicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  (Eurocopter)  Model 
EC  155B  helicopters.  This  action 
requires,  before  further  flight, 
determining  whether  the  engine  "GOV" 
warning  light  caution  advisory  display 
(display)  panel  illuminates  the  "GOV" 
warning  lights  when  appropriate.  If  not, 
this  AD  requires  replacing  the  front 
panel  of  the  display  panel  with  an 
airworthy  display  panel  before  further 
flight.  This  amendment  is  prompted  by 
the  discovery  of  some  operating 
anomalies  affecting  the  red  "GOV" 
warning  light  due  to  wiring  errors  that 
occurred  after  modifying  the  electrical 
power  systems.  The  actions  specified  in 
this  AD  are  intended  to  prevent  failure 
of  the  display  to  warn  of  an  engine 
governor  failure,  resulting  in  an  engine 
over  speed,  loss  of  an  engine,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  October  14,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  25,  2003. 


Federal  Register 

Vol.  68.  No.   187 

Friday,  September  26,  2003 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-S\V- 
22-AD.  2601  Meacham  Blvd..  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright.  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Safety  Management  Group,  Fort  Worth, 
Texas  76193-0112.  telephone  (817) 
222-5120,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  urisafe 
condition  may  exist  on  Eurocopter 
Model  EC155B  helicopters.  The  DGAC 
advises  of  the  detection  of  operating 
anomalies  affecting  the  red  "GOV" 
warning  lights  and  the  need  to  check  the 
engine  governing  warning  system  for 
correct  operation  before  the  next  flight. 
Eurocopter  has  issued  Alert  Ser\'ice 
Bulletin  EC155  Np.  77A001,  dated  May 
7,  2003,  which  specifies  operational 
checks  of  the  red  "GOV"  warning  lights 
and  the  related  electrical  circuits.  The 
DGAC  classified  the  service  bulletin  as 
mandatory  and  issued  AD  No.  2003- 
196(A),  dated  May  28,  2003,  to  ensure 
the  continued  airworthiness  of  these 
helicopters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

The  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design.  Therefore,  this  AD  is  being 
issued  to  prevent  failure  of  the  display 
to  warn  of  an  engine  governor  failure, 
resulting  in  an  engine  over  speed,  loss 
of  an  engine,  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires  the  following: 
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•  Before  further  flight,  detennine  if 
the  display  illuminates  the  "GOV" 
warning  lights.  If  the  display 
illuminates  the  "GOV"  warning  tights, 
no  further  action  is  required. 

•  If  crosses  illuminate  instead  of  the 
"GOV"  warning  lights  on  the  display, 
replace  the  front  panel  of  the  display 
with  an  airworthy  part  before  further 
flight. 

Replacing  the  front  panel  of  the 
display  with  an  airworthy  part,  part 
number  022TA0402,  constitutes 
terminating  action  for  the  requirements 
of  this  AD. 

An  owner/operator  (pilot)  may 
perform  the  visual  checks  for  an 
inoperative  governing  warning  system 
display.  Pilots  may  perform  these 
checks  because  they  require  no  tools 
and  can  be  accomplished  by  observation 
and  may  be  performed  equally  well  by 
a  pilot  or  a  mechanic.  However,  the 
pilot  must  enter  compliance  with  those 
requirements  into  the  helicopter 
maintenance  records  in  accordance  with 
14  CFR  43.11  and  91.417(a)(2){v). 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 
helicopter.  Therefore,  checking  that  the 
display  illimiinates  the  "GOV"  warning 
lights  and,  if  necessary,  replacing  the 
firont  panel  of  the  display  with  an 
airworthy  part  before  further  flight  is 
required. 

Since  a  situation  exists  tbat  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  Pight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  Include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  AD  will 
affect  3  helicopters  and  will  take 
approximately  15  minutes  for  an    x 
operational  check  of  the  engine 
governor  warning  system  and  1  work 
hour  to  replace  the  front  panel  of  the 
display  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $3500  per  helicopter. 
Based  on  these  figures,  the  estimated 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  $10,725. 


Cominents 


nvited 


Althougq  this  action  is  in  the  form  of 
a  final  rule  |that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  oomment,  comments  aie 
invited  on  |his  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  puch  written  data,  views,  or 
arguments  fts  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closingpate  for  conunents  will  be 
considered!  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Fhctual  information  that 
supports  tliB  commenter's  ideas  and 
suggestion^  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  ulemaking  action  would  be 
needed. 

Commen  is  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmei  ital,  and  energy  aspects  of 
the  rule  thi  t  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  ;  vill  be  available  in  the  Rules 
Docket  for  jxamination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-publii ;  contact  concerned  with  the 
substance  (  f  this  AD  will  be  filed  in  the 
Rules  Dock  et. 

Commen  ters  wishing  the  FAA  to 
acknowled  je  receipt  of  their  mailed 
comments  jubmitted  in  response  to  this 
rule  must  s  ubmit  a  self-addressed, 
stamped  p(  istcard  on  which  the 
following  s  tatement  is  made: 
"Comment !  to  Docket  No.  2003-SW- 
22-AD."  T  le  postcard  will  be  date 
stcunped  ai  d  returned  to  the 
commentei . 

The  regu  lations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  an  the  relationship  between 
the  nations  1  Government  and  the  States, 
or  on  the  d  istribution  of  power  and 
responsibi  ities  among  the  various 
levels  of  gc  vernment.  Therefore,  it  is 
determinet  that  this  final  rule  does  not 
have  feden  ilism  implications  under 
Executive '  )rder  13132. 

The  FAi*  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  1  e  issued  immediately  to 


correct  an 
and  that  it 
regulatory 


emergency 
Regulatory 
FR  11034, 


insafe  condition  in  aircraft, 
is  not  a  "significant 
iction"  under  Executive 
Order  128(  6.  It  has  been  determined 
further  that  this  action  involves  an 
regulation  under  DOT 
Policies  and  Procedures  (44 
February  26, 1979).  If  it  is 


determine!  I  that  this  emergency 


regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-19-12    Eurocopter  France: 

Amendment  39-13315.  Docket  No. 
2003-SW-22-AD. 

Applicability:  Model  EC  155B  helicopters, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  caution  advisory  display  (display)  to 
warn  of  an  engine  governor  failure,  resulting 
in  an  engine  over  speed,  loss  of  an  engine, 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Before  further  flight,  on  ground  run-up, 
with  both  engines  running: 

(1)  Determine  if  the  red  "GOV"  warning 
light  on  the  front  panel  of  the  caution  display 
for  the  No.  1  engine  comes  on  when  you 
operate  the  Engine  No.  1  governing  mode 
selector. 

(2)  Set  the  selector  back  to  the  NORMAL 
or  to  the  AUTO  position  and  close  the  cover. 

(3)  Repeat  this  check  on  engine  No.  2. 

(4)  If  the  display  panel  illuminates  the 
"GOV"  warning  lights  during  the  No.  1  and 
No.  2  engine  checks,  the  panel  is  operating 
properly. 

(b)  An  owner/operator  (pilot),  holding  at 
least  a  private  pilot  certificate,  may  perform 
the  visual  check  and  must  enter  compliance 
with  paragraph  (a)  of  this  AD  into  the 
helicopter  maintenance  records  in 
accordance  with  14  CFR  sections  43.11  and 
91.417{a)(2)(v)). 

Note  1:  Eurocopter  Alert  Service  Bulletin 
EC155  No.  77A001,  dated  May  7,  2003,' 
pertains  to  the  subject  of  this  AD. 

(c)  If  red  crosses  appear  on  the  upper  line 
on  the  front  panel  of  the  display  instead  of 
the  "GOV"  warning  lights,  before  further 
flight,  replace  the  front  panel  with  an 
airworthy  front  pemel,  part  number  (P/N) 
022TA0402. 

(d)  Replacing  the  front  panel  of  the  display 
with  an  airworthy  front  panel,  P/N 
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P22TA0402,  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(e)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Safety  Management  Group, 
Rotorcrafl  Directorate,  FAA,  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(f)  Special  flight  permits  will  not  be  issued. 

(g)  This  amendment  becomes  effective  on 
October  14,  2003. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Avidtion  Civile 
(France),  AD  No.  2003-196(A),  dated  May  28 
2003. 

Issued  in  Fort  Worth,  Texas,  on  September 
15,  2003. 

Kim  Smith, 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-24282  Filed  9-25-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15628;  Airspace 
Docket  No.  03-AWP-10] 

Modification  of  Class  E  Airspace; 
Walmea-Kohala,  HI 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction  and  confirmation 
of  effective  date. 


SUMMARY:  This  action  corrects  a  rule 
that  was  published  in  the  Federal 
Register  on  August  12,  2003,  (68  FR 
47846:  FR  Doc.  03-20406).  It  corrects  an 
error  in  the  latitude  description  of  the 
Waimea-Kohala  Airport  and  omits  a 
word  in  the  airspace  description  for 
Waimea-Kohala,  HI.  This  document  also 
confirms  the  effective  date  of  the  direct 
final  rule,  which  modifies  the  Class  E 
airspace  at  Waimea-Kohala,  HI. 
DATES:  The  direct  final  rule  and  this 
correction  are  effective  at  0901  UTC  on 
October  30,  2003.  Comments  for 
inclusion  in  the  Rules  Docket  must  have 
been  received  on  or  before  August  29, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Trindle,  Air  Traffic  Division, 
Airspace  Branch,  AWP-520,  Western- 
Pacific  Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6622. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  FR  Document  03-20406  in 
the  Federal  Register  on  August  12, 


2003.  (68  FR  47846)  to  modify  Class  E 
airspace  at  Waimea-Kohala.  HI.  The 
latitude  description  of  the  Waimea- 
Kohala  Airport  and  the  wording  of  the 
700'  Class  E  airspace  were  described 
incorrectly. 

§71.1    [Corrected] 

The  following  information  corrects 
those  errors  for  Waimea-Kohala,  HI.  On 
page  47847,  correct  the  Waimea-Kohala 
Airport,  HI  latitude  to  read:  (Lat. 
20°00'05"  N,)  and  on  page  47847. 
column  1 ,  3rd  line  from  the  bottom  omit 
the  word  "the". 

Confirmation  of  EfiTective  Date 

The  FAA  published  this  direct  final 
rule  with  a  request  for  comments  in  the 
Federal  Register  on  August  12,  2003. 
(68  FR  47846).  The  FAA  uses  the  direct 
final  rulemaking  procedine  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  30.  2003.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Los  Angeles,  California, 
September  10,  2003. 
John  Clancy. 

Manager,  Air  Traffic  Division.  Western'-Pacific 
Region. 

[FR  Doc.  03-24142  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  Mo.  FAA-2003-16122;  Airspace 
Docket  No.  03-ASO-17] 

Removal  of  Class  E  Airspace;  Clifton, 
TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  removes  the  Class 
E5  Airspace  at  Clifton,  TN,  as  there  is 
no  longer  a  Standard  Instrument 
Approach  Procedure  (SIAP)  for  Hassell 
Field  Airport  requiring  Class  E5 
airspace. 

EFFECTIVE  DATE:  0901  UTC.  October  30. 
2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

The  VHF  Onmidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  SIAP  for  Hassell  Field  Airport  has 
been  canceled.  Therefore,  the  Class  E5 
airspace  area  must  be  removed.  This 
rule  will  become  effective  on  the  date 
specified  in  the  "DATE"  section.  Since 
this  action  eliminates  the  impact  of 
controlled  airspace  on  users  of  the 
airspace  in  the  vicinity  of  the  Hassell 
Field  Airport,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessar>'.  Class  E  airspace 
designations  for  airspace  ares  extending 
upward  form  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9K. 
dated  August  30.  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  E5  airspace  at 
Clifton,  TN. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
-  Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februar\'  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated   • 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedines  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D  AND      . 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS,  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g]:  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

f71.1    [AmendMl] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  cimended  as 
follows:  Paragraph  6005  Class  E  Airspace 
Areas  Extending  Upward  from  700  feet 
or  More  Above  the  Surface  of  the  Earth. 


ASOTNE5    Clifton,  TN  [REMOVE! 

***** 

Issued  in  College  Park,  Georgia,  on 
September  19,  2003. 
Walter  P.  Cochran, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

.{PR  Doc.  03-24431  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 
rTD9073] 

RIN  154S-6B17 

Disclosure  of  Return  Information  by 
Certain  Officers  and  Employees  for 
investigative  Purposes;  Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  temporary 

regulations. 

SUMMARY:  This  document  contains 
corrections  to  temporary  regulations 
that  was  published  in  the  Federal 
Register  on  Thursday,  July  10,  2003  (68 
FR  41073),  relating  to  the  disclosure  of 
return  information  pursuant  to  section 
6103(k)(6)  of  the  Internal  Revenue  Code. 
DATES:  These  corrections  are  effective 
July  10,  2003. 

ran  FURTHER  INFORMATION  CONTACT: 
Helene  R.  Newsome,  (202)  622-4570 
(not  a  toU-firee  number). 
SUPPLEMENTARY  INFORMATION: 


Backgrounfl 

The  temporary  regulations  that  are  the 
subject  of  Aese  corrections  are  under 
section  610B{k)(6)  of  the  Internal 
Revenue  Code. 

Need  for  Cf  rrection 

As  published,  the  temporary 
regulationsjcontains  errors  that  may 
prove  to  be|misleading  and  are  in  need 
of  clarification. 


Correction 


Df  Publication 


Accordin  gly,  the  publication  of 
temporary  i  egulations  (TD  9073),  that 
was  the  sul  ject  of  FR  Doc.  03-1 7384,  is 
corrected  a !  follows: 

§301.6103(k<6>-1T    [Corrected] 

1.  On  paj  e  41076,  column  1, 

§  301.6103jc)(6)-lT(a)(l)(v),  line  7,  the 
language,  '"laaragraph  (a)(l)(iii)  of  this 
section  skils"  is  corrected  to  read 
"paragraph  {a)(l)(iii)  of  this  section  or 
skills". 

2.  On  paj  e  41076,  column  3, 

§  301.6103ic)(6)-lT(c)(l),  line  16  from 
the  top  of  t  le  column,  the  language, 
"not  limit  ( i  prescribe  IRS  or  TIGTA" 
is  correctec  to  read  "not  limit  or 
proscribe  II  IS  or  TIGTA". 


Cynthia  E. 

Acting  Chief 

Branch,  Lege  I  Processing 

Chief  Counsil 


Administmt  on). 


[FR  Doc.  03 
BILUNG  CODE 


G^gsby, 

Publications  and  Regulations 
Division,  Associate 
(Procedure  and 


24416  Filed  9-25-03;  8:45  am] 
(830-01-P 


DEPARTM  :NT  OF  HOMELAND 
SECURITY 

Coast  Gus 

33  CFR  Ps 

[USCQ-199S-4302] 

RIN  1625-AA07  (Fonnerly  RIN  2115-AE22) 

Handling  of  Class  1  (Explosive) 
Materials  or  Other  Dangerous  Cargoes 
Within  or  Contiguous  to  Waterfront 
Facilities  j 

AGENCY:  Cdast  Guard,  DHS.> 
ACTION:  Fii  al  rule. 


SUMMARY:  the  Coast  Guard  is  updating 
the  regulations  relating  to  the  handling 
of  packaged  and  bulk-solid  dangerous 
cargo  at  waterfront  facilities.  These 
updated  regulations  reflect  improved 
safety  proqedures  and  modem 
transportation  methods,  such  as  the  use 
of  containars.  This  rule  also  updates  the 
requirememts  for  handling  these 
dangerous  Cargoes  and  incorporates 
industry  standards. 


DATES:  This  regulation  is  effective 
October  27,  2003,  except  for 
§  126.15(a)(3),  which  contains 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Coast  Guard  will  publish  a  document  in 
the  Federal  Register  annoimcing  the 
effective  date  of  that  paragraph.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  27,  2003,  except 
for  the  incorporation  by  reference  in 
§  126.15(a)(3),  which  will  be  approved 
as  of  the  effective  date  announced  in  the 
Federal  Register. 

ADDRESSES:  Comments  and  material(s) 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  pcirt 
of  docket  [USCG-1998^302]  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  bttp:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  rule,  call 
Brian  Robinson,  Project  Manager,  Vessel 
and  Facility  Operating  Standards 
Division  (G-MSO-3),  room  1218, 
telephone  202-267-0018,  e-mail 
brobinson@comdt.uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation,  at  202- 
366-5149. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  29, 1998,  we  published  a 
notice  of  proposed  rulemaking  entitled 
"Handling  of  Class  1  (Explosive) 
Materials  or  Other  Dangerous  Cargoes   ' 
within  or  Contiguous  to  Waterfront 
Facilities"  in  the  Federal  Register  (63 
FR  57964).  On  January  12, 1999,  we 
published  a  notice  in  the  Federal 
Register  reopening  the  comment  period 
for  this  rulemaking  (64  FR  1770).  We 
received  eight  letters  commenting  on 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 

Baclcground  and  Purpose 

The  regulations  in  33  CFR  part  126 
prescribing  requirements  for  designated 
waterfront  facilities  that  handle,  store, 
and  transfer  hazardous  materials  to  and 
from  vessels  were  written  in  the  1950s 
and  have  never  been  significantly 
updated. 
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On  September  4, 1990.  the  Coast 
Guard  published  a  final  rule  (55  PR 
36252)  amending  part  126  to  exclude  its 
application  to  bulk-liquid  hazardous 
materials,  other  than  certain  liquefied  • 
gases.  Moreover,  on  August  3, 1995,  the 
Coast  Guard  published  a  final  rule  (60 
PR  39788)  fiirther  amending  part  126  to 
exclude  its  application  to  the  remaining 
liquefied  gases  and  to  transfer  the 
requirements  for  the  control  of  liquefied 
hazardous  gas  transfers  from  33  CFR 
126.15{o)  to  33  CFR  part  127.  As 
amended,  part  126  apphes  only  to 
facilities  handling  packaged  and  dry- 
bulk  hazardous  materials. 

On  January  13. 1993,  the  Coast  Guard 
published  an  advance  notice  of 
proposed  rulemaking  {(ANPRM){58  FR 
4127))  requesting  comments  on 
proposed  changes  to  33  CFR  part  126. 
The  Coast  Guard  received  11  comments 
in  response  to  the  ANPRM. 

We  are  amending  our  regulations  in 
33  CFR  part  126  concerning  waterfront 
facilities  handling  certain  dangerous 
cargo.  These  amendments  are  necessary 
to  better  address  the  hazards  and 
precautions  necessary  for  packaged 
cargo,  which  have  changed  significantly 
with  the  advent  of  containerization.  We 
are  also  incorporating  up-to-date 
industry  standards  and  reorganizing  the 
part  for  clarity. 

All  measurements  in  this  rule  are  in 
Systeme  International  D'Unites  (SI) 
units,  with  the  English  measurement 
following  in  parentheses.  The  Omnibus 
Trade  and  Competitive  Act  of  1988 
(Pub.  L.  100-418)  designates  the  SI 
system  as  the  preferred  system  of 
weights  and  measurements  for  United 
States  trade  and  commerce.  The 
American  Society  of  Testing  and 
Materials  (ASTM)  and  the  American 
Society  of  Mechanical  Engineers 
(ASME)  also  support  the  conversion  to 
metric  standards. 

Discussion  of  Comments  and  Changes 

A  discussion  of  the  comments 
received  and  changes  made  to  the 
proposed  rule  follow. 

Section  numbers 

1.  Sections  numbered  under  the 
outmoded  system  for  numbering 
sections  (e.g.,  §  126.01)  are  renumbered 
using  the  current  system  (e.g.,  §  126.1). 


Applicability  (§126.1) 

1.  We  added  new  §  126.1  to  make  it 
clear  that  this  part  has  requirements  not 
only  for  waterfront  facilities  but  also  for 
vessels  at  those  facilities.  For  example, 
see  new  §  126.30  on  welding  and 
hotwork  on  facilities  and  vessels  at 
those  facilities. 


Definitions  (§  126.01.  and  §  126.3) 

1.  One  comment  recommended  that 
the  definition  of  "container"  be  the 
same  as  in  the  Intermodal  Safe 
Container  Act  (ISCA)  and  its 
implementing  regulations  at  49  CFR 
parts  450  through  453. 

We  do  not  agree.  The  ISCA  and  its 
regulations  address  the  technical 
standards  for  the  construction  and 
structinal  integrity  of  containers.  The 
proposed  definition  for  "container"  is 
the  same  as  found  in  49  CFR  parts  170 
through  176  for  containers  used  in  the 
transportation  of  hazardous  materials. 

2.  We  have  added  the  definition  of 
"facility  operator"  in  this  section.  See 
the  explanation  for  this  imder 
"hotwork"  (§  126.30)  in  this  section  of 
the  preamble. 

Conditions  for  designating  waterfront 
facilities  (§126.15) 

1.  One  comment  asked  whether  the 
proposed  changes  to  §  126.15(a)  would 
continue  to  apply  to  facilities  handling 
dry,  bulk-solid  dangerous  cargo. 

As  stated  in  the  preamble  to  the 
NPRM,  proposed  §  126.15  differentiates 
between  container  terminals  and  other 
designated  waterfront  facilities. 
Proposed  §  126.15(a)  would  apply  to 
those  facilities  nnt  handling  dangerous 
cargo  in  transport  units  and  proposed 
§  126.15(b)  would  apply  to  container 
terminals.  Proposed  i§  126.15(c) 
through  126.15(n)  would  apply  to  all 
designated  waterfront  facilities.  We 
reorganized  §  126.15  to  make  this 
differentiation  clearer.  New  paragraph 
(a)  contains  requirements  for  all 
waterfront  facilities  subject  to  this  part; 
new  paragraph  (b)  contains  additional 
requirements  for  facilities  that  handle 
dangerous  cargo  not  in  transport  units; 
and  new  paragraph  (c)  contains 
additional  requirements  for  facilities 
that  handle  dangerous  cargo  in  transport 
units. 

Cargo  spacing 

1 .  Two  comments  requested 
clarification  as  to  whether  these 
updated  regulations  would  eliminate  all 
restrictions  on  the  physical  arrangement 
of  dry,  bulk-solid  dangerous  cargoes. 

The  existing  regulations  for  cargo 
spacing  were  designed  to  permit 
firefighting  access  to  storage  areas. 
Though  we  are  revising  §  126.15  by 
removing  most  of  the  requirements  for 
the  arrangement  of  cargo,  freight, 
merchandise,  or  material,  including  dry, 
bulk-solid  materials,  we  still  re'iuire  at 
least  one  main  aisle,  as  indicated  in  the 
National  Fire  Protection  Association 
(NFPA)  Code  307,  chapter  8-5.  The  only 
exception  to  having  at  least  one  main 


aisle  is  when  cargo  is  transferred 
directly  to  or  from  raifroad  cars  or 
vehicles.  For  that  reason,  it  is 
uimecessary  to  use  trucks  within  the 
structure.  Therefore,  an  aisle  must  not 
be  required.  Additionally,  you  must 
segregate  bulk-solid  cargoes  according 
to  §  126.27(g)  for  product  compatibility. 
We  encourage  facility  owners  and 
operators  to  coordinate  with  the  Captain 
of  the  Port  (COTP)  and  local  fire-service 
officials  to  implement  these  new 
standards  based  on  the  structure  of  the 
facility  and  local  fire-service  practices. 

Construction  of  piers,  whaives,  and 
terminal  buildings 

1.  One  comment  requested  that  we 
incorporate  the  standards  in  NFPA  307, 
chapters  3  and  4,  for  the  construction  of 
piers,  wharves,  and  terminal  buildings 
into  these  regulations. 

We  do  not  agree  with  this  comment. 
While  we  recognize  that  the 
requirements  of  NFPA  307  represent 
generally  accepted  building  practices,- 
the  standards  for  the  design  and 
construction  of  designated  waterfront 
facilities  are  best  established  by  State  or 
local  authorities.  Additionally,  we 
determined  that,  in  many  ports,  the 
construction  aspects  of  NFPA  307  are 
already  enforced,  usually  by  the  local 
fire  department,  in  conjunction  with 
other  building  codes. 

Existing  facilities 

1.  One  comment  noted  that,  by 
applying  the  NFPA  standards  to  existing 
facilities,  we  would  create  a  large 
financial  burden  on  industry, 
particularly  for  facilities  and  terminals 
that  were  built  many  years  ago. 

Because  NFPA  307  does  not  require 
refurbishment  of  existing  facilities  for 
this  purpose,  only  those  facilities  that 
are  rebuilding  or  remodeling  existing 
structures  and  those  building 
completely  new  structures  will  be 
affected.  Paragraph  1-2  of  NFPA  307     " 
states:  "Unless  otherwise  noted,  it  is  not 
intended  that  the  provisions  of  this 
document  be  applied  to  facilities, 
equipment,  structures,  or  installations 
that  were  existing  or  approved  for 
construction  prior  to  the  effective  date 
of  the  document,  except  in  those  cases 
in  which  it  is  determined  by  the 
authority  having  jurisdiction  that  the 
existing  situation  involves  a  distinct 
hazard  to  life  or  property." 
Additionally,  in  many  ports,  the 
construction  aspects  of  NFPA  307  are 
afready  enforced  by  local  authorities. 
Accordingly,  we  will  not  require  owneps 
to  refurbish  existing  facifities  unless 
there  is  a  distinct  safety  hazaiid. 
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Warning  signs  (§  126.15(e)) 

1.  One  comment  requested 
clarification  as  to  who,  at  each  facility, 
is  responsible  for  enforcing  the 
regulations  required  by  this  section  that 
are  posted  on  the  warning  signs.  This 
comment  asked  if  we  will  cite  a 
terminal  owner  if  we  find  an  individual 
smoking  in  a  "No  Smoking"  area. 

Generally,  our  enforcement  actions 
will  target  the  party  subject  to  these 
regulations  who  can  most  effectively 
bring  about  compliance  or  a  remedy  for 
the  deficiencies  or  alleged  violations. 
The  COTP  is  still  responsible  for 
identifying  who  is  responsible  for  a 
violation  and  initiating  appropriate 
enforcement  actions. 

International  shore  connection 
(§  126.15(g)) 

f .  One  comment  recommended  that  a 
designated  waterfront  facility,  that 
conducts  cargo  operations  with  foreign- 
flag  vessels,  should  be  allowed  to  use  an 
international  shore  connection  provided 
by  the  local  fire  department  rather  than 
provide  its  own  connection  at  that 
facility. 

We  conditionally  agree  with  this 
comment.  As  stated  in  the  NPRM,  the 
international  shore  connection  makes  it 
possible  to  connect  dissimilar  U.S. 
facilities  and  fire  main  connections  for 
foreign  vessels  in  the  event  of  an 
emergency.  You  must  make  available  an 
international  shore  connection  that 
meets  ASTM  F-1121  by  providing  it 
yoiu-^elf  or  through  your  local 
emergency  response  department. 

Railroad  or  highway  vehicles 
(§  126.27(b)) 

1.  One  comment  asked  if  the  COTP 
must  be  notified  when  containers  with 
dangerous  cargo  in  railroad  or  highway 
.vehicles  are  being  transported  across  or 
on  the  facility  solely  for  transfer  to  or 
fi-omaferry.  ^ 

We  have  clarified  this  paragraph  by 
adding  the  words  "transport  units"  to 
the  exceptions  listed  in  §  126.27(b). 
Transport  units  and  railroad  or  highway 
vehicles  carrying  containers  loaded  with 
dangerous  cargo  across  or  on  the  facility 
solely  for  transfer  to  a  feny  are  not 
subject  to  these  reporting  requirements. 

Net  explosive  quantity  (§  126.27(h)(1)) 

1 .  Three  comments  recommended  that 
the  quantity  of  explosives  triggering  a 
notification  to  the  COTP  under 
§  126.27(b)(1)  should  be  revised  to 
specify  that  the  net  explosive  quantity  is 
used.  The  net  explosive  quantity  is  the 
most  commonly  used  indicator  in  the 
industry  of  the  actual  amount  of 
explosives  present. 


We  agree 
revised  this 

Flammable 


with  this  comment  and  have 
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Gases  (§  126.27) 


comments  reconunended  that 
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Class  2,  Division  2.1 
Gas),  apply  to  bulk 
this  product, 
with  tnese  comments  and 
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found  in  49  CFR  171.8. 


l.Two 
the  proposajd 
§126. 
for 

shipments 
(Flammable 
packaging 

We  agree 
have  revisefi 


4f( 
aC 
cf1 


Segregation  (§126.27) 

1.  Two  cc  mments  recommended  that 
we  allow  th  e  same  exception  from  the 
segregation  requirements  for  break-bulk 
dangerous  ( argo  in  limited  quantity 
packaging  i  i  §§  126.27(d)  to  126.27(e) 
for  limited  >  [uantity  packaging  in 
transport  ui  its.  This  was  suggested  for 
consistency)  with  the  International 
Maritime  D  ingerous  Goods  Code.  One 
of  these  coi  iments  also  suggested  that 
we  clarify  t  le  regulations  regarding 
segregating  transport  units  at  a  facility 
according  ti  i  49  CFR  176.83(f).  The  same 
requiremenis  should  apply  for  "on- 
deck"  horia  ontal  stowage. 

We  agree  with  these  comments  and 
have  revise  1  this  paragraph  accordingly. 

2.  Two  c(  mmerits  objected  to  the 
pToposed  «  quirement  that  containers 
loaded  wit!  dangerous  cargoes  must  be 
segregated  i  iccording  to  49  CFR  176.83. 
These  comi  lents  described  a  local 
practice  wh  ere  containers  loaded  with 
dangerous  (  argo  are  required  to  be 
stored  on  a  chassis  rather  than  in 
grounded  s  orage.  These  comments 
stated  that,  by  removing  the  containers 
with  dange:  ous  cargo  from  grounded 
storage,  the  port  would  provide  a  safer 
environmei  it  by  enabling  easier  access 
and  identif  cation  in  the  event  of  an 
emergency.  This,  among  other  benefits, 
would  redu  ce  handling  and  provide 
greater  acc<  ssibility  for  monitoring. 

As  stated  in  the  preamble  to  the 
proposed  rule,  these  rules  will  establish 
minimum  s  afety  standeu-ds  for  the 
operation  o  "  designated  waterfront 
facilities.  V  ith  approximately  485 
facilities  he  ing  subject  to  these 
regulations  we  recognize  that  there  are 
situations  \  ^here  the  application  of  these 
regulations  is  not  practical.  This  might 
arise  because  of  local  conditions  or 
because  th«  local  port  authorities  or 
facility  owi  lers  or  operators  have 
developed  arograms  or  operational 
practices  tc  ensure  safety,  such  as  the 
one  descril  ed  by  these  comments. 
Existing  § :  26.11  allows  the  COTP  to 
grant  waiv(  rs  of  compliance;  new 


§  126.12  allows  the  COTP  to  examine 
alternative  methods  of  compliance.  Both 
of  these  sections  allow  the  minimum 
safety  standards  to  be  tailored  to  meet 
unique,  local  conditions  and  to  provide 
for  the  development  and 
implementation  of  alternative  methods 
of  ensuring  safety.  Facility  owners  and 
operators,  who  have  developed 
alternative  methods  of  ensiu-ing  safety, 
such  as  the  one  described  in  these 
conaments,  may  request  a  waiver  or 
alternative  from  the  COTP  under 
§§126.11  or  126.12. 

Water  soluble  oxidizers  (§  126.27(h)) 

1.  One  comment  requested 
clarification  of  the  requirements  in 
§  126.27(h).  This  requires  you  to  store 
water-soluble  oxidizers  (Division  5.1)  in 
a  manner  that  prevents  them  from 
coming  into  contact  with  water.  This 
comment  stated  that  industry  takes 
every  precaution  to  ensure  these 
materials  are  kept  dry  but  does  not  plan 
for  abnormal  situations,  such  as  the 
vessel  sinking  or  hurricanes. 

This  section  applies  to  the  storage  of 
dangerous  cargoes  at  designated 
waterfront  facilities  and  not  while  they 
are  on  a  vessel  or  in  another  mode  of 
transportation.  Therefore,  we  retain  our 
proposed  language. 

Liq  uid  oxidizers  (§126. 27(i)) 

1 .  One  comment  objected  to  the 
provisions  in  proposed  §  126.27(i)  that 
requires  liquid  oxidizers  (Division  5.1) 
materials  to  be  stored  so  that,  in  the 
event  of  a  leak  from  their  packaging, 
they  would  not  come  in  contact  with 
organic  materials.  This  comment  stated 
that  industry  was  unaware  of  any 
incidents  resulting  from  a  leak  of  a 
liquid  oxidizer  coming  in  contact  with 
organic  material.  It  added  that  the 
current  segregation  standards  under 
International  Maritime  Organization 
(IMO)  and  Research  and  Special 
Programs  Administration  (RSPA)  for  the 
transportation  of  dangerous  goods  are 
adequate. 

We  do  not  agree  with  this  comment. 
While  we  agree  that  the  IMO  and  RSPA 
segregation  standards  are  adequate  for 
transportation  purposes,  the 
requirements  of  this  section  apply  to  the 
storage  of  dangerous  cargoes  at 
designated  waterfront  facilities.  We 
recognize  that,  although  there  are 
possible  combinations  of  Division  5.1 
products  and  organic  materials  that ' 
would  not  result  in  a  hazardous 
reaction,  there  are  many  other  possible 
combinations  of  these  materials  that 
could  produce  a  dangerous  chemical 
reaction.  Therefore,  we  retain  our 
proposed  language. 
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Storage  (§  126.27(j)) 

1.  One  comment  expressed  concern 
that  proposed  §  126.27{j),  which  would 
require  that  dangerous  cargo  on  the 
facility  be  stored  in  a  manner  that 
retards  the  spread  of  fire,  could  be 
interpreted  to  mean  that  explosives 
stored  within  an  explosive  storage 
magazine  would  have  to  be  interspersed 
with  fire-retardant  material.  This 
comment  requested  that  we  clarify  this 
section  by  indicating  that  this  does  not 
apply  to  packages  within  an  explosive 
storage  magazine. 

This  section  applies  to  the  storage  of 
dangerous  cargo  at  a  designated 
waterfront  facility.  If  a  designated 
waterfront  facility  has  the  capability  to 
store  explosive  materials  within  an 
explosive  storage  magazine,  this  type  of 
storage  is  already  adequately  addressed 
under  other  existing  Federal,  State,  and 
local  regulations  and,  therefore,  would 
not  be  subject  to  this  requirement. 

Hotwork  (§  126.30) 

1.  One  comment  noted  that  the 
facility  operator  is  responsible  for 
welding  or  hotwork  conducted  at  a 
facility.  The  comment  also  requested 
clarification  regarding  the  definition  of 
a  "facility  operator."  This  comment 
asked  if  we  would  recognize  a 
contractual  delegation  if  a  facility 
operator  contractually  makes  another 
company,  such  as  a  vendor,  responsible 
for  compliance  with  these  requirements. 

We  have  noted  this  comment  and 
have  added  a  definition  of  "facility 
operator"  to  these  regulations  to  help 
clarify'  their  role.  It  is  the  responsibility 
of  the  facility  owner  or  operator  to 
ensure  safety  at  their  facility.  The 
actions  of  any  vendors  or  other 
contracted  parties  at  a  facility  are 
subject  to  the  control  and  oversight  of 
the  owner  or  operator  while  on  the 
facility.  Therefore,  the  owner  or 
operator  retains  the  ultimate 
responsibility  for  compliance  with  these 
regulations. 

2.  One  comment  requested  that  we 
change  §  126.30(a)  to  allow  welding  or 
hotwork  to  be  performed  on  a  vessel 
when  dangerous  cargo  is  within  the 
specified  distances  but  stowed  inside  a 
container  and  the  COTP  is  notified  of 
the  work  before  it  begins. 

We  agree  with  this  comment  and  have 
revised  this  paragraph. 

Clarity  of  the  final  rule 

1.  You  may  notice  some  changes  in 
the  final  rule  that  are  not  discussed  in 
this  section  of  the  preamble.  These  are 
non-substantive  changes  intended 
simply  to  improve  the  clarity  of  our 
regulations.  - 


Future  rulemaking 

1.  Two  comments  addressed  issues 
that  are  beyond  the  scope  of  this  current 
rulemaking.  They  requested  that  we 
initiate  a  separate  rulemaking  to  address 
concerns  over  the  loading  and 
unloading  of  Class  1  (Explosive) 
materials  at  waterfront  facilities 
according  to  these  regulations  and  Coast 
Guard  policies. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  126.5  for 
incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  Copies  of 
the  material  are  available  from  the 
sources  listed  in  §  126.5. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an>assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator}'  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  A  summary  of  the  Regulator}' 
Evaluation  follows: 

This  rule  amends  33  CFR  part  126  to 
better  address  the  hazards  and 
precautions  necessarj'  for  packaged 
dangerous  cargo,  which  have  changed 
significantly  with  the  advent  of 
containerization.  As  amended,  part  126 
applies  only  to  waterfront  facilities 
handling  packaged  and  bulk-solid 
dangerous  cargo.  This  rule  incorporates 
up-to-date  industry  standards. 

According  to  the  Marine  Safety 
Management  System,  there  are  485 
waterfront  facilities  that  handle,  store, 
and  transfer  dangerous  cargo  to  and 
from  vessels.  We  estimate  that  the 
maximum  implementation  cost  of  the 
rule  is  S304  per  affected  facility.,  This 
cost  includes  4  warning  signs  per 
facility  at  S50  per  sign.  1  international 
shore  connection  at  Si 00  per 
international  shore  connection,  and  $4 
for  posting  warning  signs  per  entity. 
Some  facilities,  however,  may  already 
meet  the  requirements,  and  will  not 
incur  additional  cost.  The  present  value 
of  the  total  cost  of  this  rule  during  2002 
through  2012  is  $111,425.  The  cost 
calculation  is  based  on  the  assumption 
that  half  of  the  facilities  would  already 
have  warning  signs  and  international 
shore  connections.  No  documented 
marine  casualties  were  found  in  our 
databases  that  could  have  been 
prevented  by  the  regulations;  however, 
the  rule  will  contribute  to  a  higher  level 
of  marine  safety  at  waterfront  facilities. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  and'  Executive  Order 
13272,  Proposed  Consideration  of  Small 
Entities,  we  considered  whether  this 
rule  would  have  a  significant  economic 
.impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities"      '    . 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

There  are  485  waterfront  facilities  that 
will  be  affected  by  this  rule.  We 
estimate  that  some  facilities  will  not 
incur  additional  cost,  while  others  will 
incur  minimal  cost.  The  maximum  cost 
per  facility  is  approximately  $300. 

Because  this  cost  is  minimal,  even  for 
a  small  entity,  the  Coast  Guard  certifies, 
under  5  U.S.C.  605(b),  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entfties  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  We 
provided  opportunity  for  public 
comment  in  the  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Handling 
of  Class  1  (Explosive)  Materials  or  Other 
Dangerous  Cargoes  within  or 
Contiguous  to  Waterfront  Facilities" 
published  on  October  29,  1998,  in  the 
Federal  Register  (63  FR  57964).  On 
January  12,  1999,  we  pubUshed  a  notice' 
in  the  Federal  Register  reopening  the 
comment  period  for  this  rulemaking  (64 
FR  1770).  Additionally,  the  NPRM 
provided  small  businesses, 
organizations,  or  governmental 
jurisdictions  a  Coast  Guard  contact  to 
ask  questions  concerning  this  rule's 
provisions. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or,  otherwise,  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247J. 
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Collection  of  Information 

This  rule  calls  for  a  new  coUection-of- 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  collection-of-information 
consists  of  posting  warning  signs  at  all 
designated  waterfront  facilities  as 
required  in  §  126.15(a)(3).  These  signs 
must  meet  the  requirements  of  the 
National  Fire  Protection  Association 
(NFPA)  307. 

No  comments  were  received  regarding 
the  collection-of-information 
requirement. 

This  rule  amends  an  existing  Office  of 
Management  and  Budget  (OMB) 
approved  collection,  OMB  control 
number  1625-0016  (formerly  2115-^ 
0054),  that  expires  on  November  30, 
2004.  As  required  by  44  U.S.C.  3507(d), 
we  submitted  a  copy  of  this  rule  to  OMB 
for  its  review  of  the  coUection-of- 
.  information.  OMB  has  not  yet 
completed  its  review  of,  or  approved, 
the  changes  to  this  collection.  Therefore, 
§  126.15(a)(3)  in  the  final  rule  will  not 
become  effective  until  approved  by 
OMB.  We  will  publish  a  document  in 
the  Federal  Register  annotmcing  OMB's 
approval  and  the  effective  date  of  that 
section. 

You  are  not  required  to  respond  to  a 
collection-of-information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial,  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial,  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  Executive  Order  13132 
and  have  determined  that  it  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  Mandates  Refonn  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
'  their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one-year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or,  otherwise,  have, 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 


Interferende  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justi(  e  Reform 


This  rul<  i 
in  sections 
Order  1 


2918 


Protection 

We  have 
Executive 


meets  applicable  standards 
3(a)  and  3(b)(2)  of  Executive 
,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


of  Children 


analyzed  this  rule  under 
Drder  13045,  Protection  of 
Children  fi  om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  econoratically  significant  rule  and 
does  not  c(  »ncern  an  environmental  risk 
to  health  a :  risk  to  safety  that  may 
disproport  onately  affect  children. 

Indian  Tri  lal  Governments 


This  rul(  s 
implicatio:  is 
13175,  Coisultation 
with  Ind 
because  it 
direct  effect 
tribes,  or 
the  Federa 
tribes,  or 

and  respoi  isibiliti 
Govemme  it 


iiai 


does  not  have  tribal 
under  Executive  Order 

and  Coordination 
Tribal  Governments, 
loes  not  have  a  substantial, 
on  one  or  more  Indian 
I  the  relationship  between 
Government  and  Indian 
I  the  distribution  of  power 

es  between  the  Federal 
and  Indian  tribes. 


Energy  Effects 


We  hav( 
Executive 
Concerning 
Signi 
Distributi 
determined 


icn. 


act  on 


energy 
it  is  not  a 
under 
likely  to 
effect  on 
of  energy 
Office  of 
Affairs  ha! 
significant 
does  not 
Effects 


analyzed  this  rule  under 
Drder  13211.  Actions 
Regulations  That 
ficanfly  Affect  Energy  Supply, 
or  Use.  We  have 
that  it  is  not  a  "significant 

under  that  order  because 
significant  regulatory  action" 
Exefcutive  Order  12866  and  is  not 
a  significant,  adverse 
supply,  distribution,  or  use 
The  Administrator  of  the 
Ij  iformation  and  Regulatory 
not  designated  it  as  a 
energy  action.  Therefore,  it 
require  a  Statement  of  Energy 
unier  Executive  Order  13211. 


h»ve  1 
tie  : 


Environm  mt 

We  hav<  i  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph^ (34)(a),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
concerns  landling  and  storage 
procedure  s  and  will  contribute  to  a 
higher  lev  si  of  marine  safety  at 
waterfron  facilities.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docke  where  indicated  under 
AODRESSE^. 


List  of  Subjects  in  33  CFR  Part  126 

Explosives,  Harbors,  Hazardous 
substances.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  126  as  follows: 

PART  126— HANDUNG  OF 
DANGEROUS  CARGO  AT 
WATERFRONT  FACILITIES 

■  1.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  Department  of 
Homeland  Security  Delegation  No.  0170. 

■  2.  Revise  the  part  heading  to  read  as  set 
forth  above. 

§§126.01, 126.05, 126.07, 126.09  and  126.10 
[Removed] 

■  3.  Remove  §§  126.01, 126.05, 126.07, 
126.09  and  126.10. 

■  4.  Add  §  126.1  to  read  as  follows: 

§  1 26.1    What  does  this  part  apply  to? 

This  part  applies  to  waterfront 
facilities  handling  packaged  and  bulk- 
solid  dangerous  cargo  and  to  vessels  at 
those  facilities. 

■  5.  Add  §  126.3  to  read  as  follows: 

§126.3    Definitions. 

As  used  in  this  part — 

Break-bulk  means  packages  that  are 
handled  individually,  palletized,  or 
unitized  for  purposes  of  transportation, 
as  opposed  to  materials  in  bulk  and 
containerized  freight. 

Bulk  means  without  mark  or  count 
and  directly  loaded  or  unloaded  to  or 
from  a  hold  or  tank  on  a  vessel  without 
the  use  of  containers  or  break-bulk 
packaging. 

Captain  of  the  port  or  COTP  means 
the  officer  of  the  Coast  Guard,  under  the 
command  of  a  District  Commander,  is 
designated  by  the  Commandant  for  the 
purpose  of  giving  immediate  direction 
to  Coast  Guard  law  enforcement 
activities  within  an  assigned  area. 

Cargo  of  particular  hazard  means  any 
of  the  following: 

(1)  Division  1.1  and  1.2  explosives,  as 
defined  in  49  CFR  173.50,  for  which  a 
permit  is  required  under  33  CFR  126.17. 

(2)  Ammonium  nitrate  products, 
division  5.1  (oxidizing)  materials  listed 
in  49  CFR  176.410,  for  which  a  permit 
is  required  imder  49  CFR  176.415. 

(3)  Division  4.3  dangerous  when  wet 
products  as  defined  in  49  CFR  173.124. 
in  excess  of  60  mt. 

(4)  Division  2.3  and  6.1  poison 
inhalation  hazard  products  as  defined  in 
49  CFR  173.115  and  173.132, 
respectively. 


I   ^ 


■  i 
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(5)  Class  7  highway  route  controlled  Register  under  5  U.S.C.  552(a)  and  1                (2)  That  the  alternative  requested 

quantity  radioactive  material  or  fissile  CFR  part  51.  To  enforce  any  edition  provides  an  equivalent  or  greater  level 

material,  controlled  shipment,  as  other  than  that  specified  in  paragraph  of  safety, 

defined  in  49  CER  1 73.403.  (b)  of  this  section,  we  must  publish  a      •        (c)  The  COTP  examines  the  request 

Commandant  means  the  Commandant  notice  of  change  in  the  Federal  Register  and  provides  an  answer,  in  writing, 

of  the  United  States  Coast  Guard.  and  the  material  must  be  available  to  the  wdthin  30  days  of  receipt  of  the  request. 

Container  means  a  reusable  container  public.  All  approved  material  is                .  ■  8.  Revise  §  126.15  to  read  as  follows: 

that  has  a  volume  of  1.81  cubic  meters  available  for  inspection  at  the  Office  of 

(64  cubic  feet)  or  more,  is  designed  and  the  Federal  Register,  800  North  Capitol  §126.15    What  condKions  must  a 

constructed  to  permit  being  lifted  with  Street  NVt.,  suite  700,  Washington,  DC,  «te«'9nat«d  watarfront  facility  maat? 

its  contents  intact,  and  is  intended  and  at  the  U.S.  Coast  Guard,  Vessel  and          (a)  All  designated  waterfront  facilities 

primarily  for  containment  of  packages  Facility  Operating  Standards  Division  ^ust  ™eet  the  following: 

(in  unit  form)  during  transportation.  (0-1^80-2),  room  1210,  2100  Second             (^)  ^^^  extinguishing  equipment.  Fire 

Dangerous  ca^o  means  all  hazardous  Street  SW.,  Washington,  DC  20593-  extinguishing  equipnaent,  such  as 

materials  listed  in  49  CFR  parts  170  0001,  and  is  available  from  the  sources  automatic  sprinklers,  hydrants,  hose 

through  179,  except  those  materials  indicated  in  paragraph  (b)  of  this  connecfions,  and  firefighting  water 

preceded  by  an  "A"  in  the  Hazardous  section.  supplies  must  be  available  and 

Materials  Table  in  49  CFR  172.101  and  n.^  tl         »    •  i                 jr  maintained  in  adequate  quantities  and 

all  cargo  listed  in  46  CFR  part  148.  .    (b)  The  materials  approved  for  locations.  Fire  extinguishing  equipment 

Designated  dangerous  cargo  means  ^corporation  by  refererice  m  this  part,  ^^^^  ^^^^  gtate  and  local  laws  hi  the 

Division  1.1  and  1.2  explosives  as  ^^  ^«  ^«^^°°«  affected,  are  as  follows:  ^^sence  of  applicable  State  and  local 

defined  in  49  CFR  173.50.  American  Society  for  Testing  and  laws,  fire  extinguishing  equipment  must 

Designated  waterfront  facility  means  a  Materials  (ASTM).  100  Ban-  Har-  meet  NFPA  10, 13, 14,  and  307. 

waterfront  facility  designated  under  bor  Drive,   PO  Box  C700  West  (Incorporated  by  reference,  see  §126.5.) 

§126.13  for  the  handling,  storing,  CONSHOHOCKEN,    PA    19428- .                     (2)  Fire  app/iances:  The  location  of  all 

loading,  and  discharging  of  any  2959:  fire  appliances,  such  as  hydrants, 

hazardous  material(s)  subject  to  the  ^^''^. ''"^^^J-  Standard  Speci-              -  standpipes,  hose  staUons,  fire 

Dangerous  Cargoes  Regulations  (49  CFR  Rcation  for  International  Shore  extinguishers,  and  fire  alarm  boxes  must 

_*    iTn»u          1.  ..-rr.?             xT      xL  Connections    for    Marine    Fire  ,          °      .             ,            ,     .        .         ... 

parts  170  through  179),  except  for  those  Applications  1987  Edition            126  15  t>e  conspicuously  marked  and  readily 

materials  preceded  by  an  "A"  in  the  ^^^.^^^,  ^.^  ^^^^^^.^^  ^^^^          •  accessible  according  to  NFPA  10, 13  14. 

Hazardous  Materials  Table  in  49  CFR  tio/i  rA«=-P/^A  One  Batlerymarch  ^^^  ^07.      ..,.,..- 

172.101  and  tor  those  materials  carried  paj-j^    p  q.    Box   9101,   Quincy.                       (3)  Warnifig  sig/is.  Warning  signs  must 

as  bulk  liquids.  MA  02269-9101:                        '  be  constructed  and  installed  according 

Facility  of  particular  hazard  means  a  NFPA  10,  Standard  for  Portable  to  NFPA  307,  chapter  7-8.7. 

designated  waterfront  facility  that  is  Fire  Extinguishers,   1998  Edi-                       (4)  Ughting.  If  the  facility  transfers 

authorized  to  handle  a  cargo  of  tion  126.15  dangerous  cargo  between  sunset  and 

particular  hazard.  NFPA  13,  Standard  for  the  In-             .  sunrise,  it  must  have  outdoor  lighting 

Facility  operator  means  the  person  or  stallation  of  Sprinkler  Systems,  that  adequately  illuminates  the  transfer 

company  who  owns,  operates,  or  is  mitpv         j?"  a    At "•••••••     ^26.15  vvork  area.  The  lighting  must  be 

responsible  for  the  operation  of  a  ^allation    o?  Stand  i           d  installed  and  maintained  according  to 

waterfront  facility.  Hose  Systems.  19^  Edhion^..     126.15  ^FPA  70  (Incorporated  by  reference,  see 

Net  tons  means  net  weight  m  tons.  NFPA  30,  Flammable  and  Com-  §  126.5.)  and  must  be  located  or 

Net  weight,  in  reference  to  material  in  bustible  Liquids  Code,  1996  ....     126.15  shielded  so  that  it  cannot  be  mistaken 

a  package,  tank,  or  container,  means  the  NFPA    51B,    Standard    for   Fiie  for  an  aid  to  navigation  and  does  not 

weight  of  the  contents  of  a  package,  Prevention  in  Use  of  Cutting  interfere  with  navigation  on  waterways, 

tank,  or  container  and  does  not  include  and  Welding  Processes.   1994    '                   (5)  International  shore  connection.  If 

the  weight  of  any  packaging  material  or  Edition 126.30  the  facility  conducts  cargo  operations 

containing  devices.  NFPA    70.    National    Electrical  involving  foreign-flag  vessels,  the 

Transport  unit  means  a  transport  ^,^^^:}^^,  ...^......... .....^. 126.15  facility  must  have  an  international  shore 

vehicle  or  a  container.  ^^Lf^„  ^'"^^^^  ^^'^f  S°"-  connection  meeting  ASTM  F-1121. 

^IVafer/ronf/ac/yify  means  all  piers.  o^MarL    TeSiTnals     P?e^"  (Incorporated  by  reference,  see  §  126.5.) 

wharves,  and  similar  structures  to  and  Wharves,  1995  Edition  .....     126.15        (6)  Access  fo  f/ie /aci/ity.  Whenever 

which  a  vessel  may  be  secured;  areas  of  dangerous  cargo  is  transferred  or  stored 

land,  water,  or  land  and  water  under  ^  7.  Add  §  126.12  to  read  as  follows:  °^  ^^  facility,  access  to  the  facility 

and  in  the  immediate  proximity  to  these  must  be  limited  to — 

structures;  buildings  on  or  contiguous  to  §  126.12    How  do  I  request  the  use  of  an             (i)  Personnel  working  on  the  facility 

these  structures;  and  the  equipment  and  alternative  method  of  comptying  with  a  or  vessel; 

materials  on  or  in  these  structures  or  requirement  In  this  part?                                     ^jjj  Deliver}'  and  service  personnel 

buildings.  The  term  does  not  include  (a)  An  owner  or  operator  of  a  authorized  to  conduct  their  business; 

facilities  directly  operated  by  the  waterfront  facility  may  request  that  the           ("*)  Coast  Guard  and  other  Federal, 

Department  of  Defense.                             ■  COTP  allow  the  use  of  an  alternative  State,  and  local  officials; 

■  6.  Add  §126.5  to  read  as  follows:    '  method  of  complying  with  a                            (iv)  Local  emergency  personnel,  such 

requirement  in  this  part.  ^^  police  officers  and  firemen;  and 

§126.5    Incorporation  by  reference:  Where  7.  ,  ~,                                  ui    l        l             (v)  Other  persons  authorized  by  the 

can  I  get  a  copy  of  the  publications  lb)  The  request  must  establish,  to  the  owner  or  operator  of  the  facility. 

mentioned  In  this  part?  COTP's  satisfaction—                                       J7)  Security  measures.  Guards  must  be 

(a)  Certain  material  is  incorporated  by  (1)  That  compliance  with  the  stationed,  or  equivalent  controls 

reference  into  this  part  with  the  requirement  is  economically  or  acceptable  to  the  COTP  must  be  used,  to 

approval  of  the  Director  of  the  Federal  physically  impractical;  and  deter  and  detect  imlawful  entrance;  to  . 
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detect  and  report  fire  hazards,  fires,  and 
releases  of  dangerous  cargoes  and 
hazardous  materials:  to  check  the 
readiness  of  protective  equipment;  and 
to  report  other  emergency  situations  at 
the  facility. 

(8)  Coast  Guard  personnel.  At  any 
time.  Coast  Guard  personnel  must  be 
allowed  to  enter  the  facility  to  conduct 
inspections  or  board  vessels  moored  at 
the  facility. 

(9)  Material  handling  equipment, 
trucks,  and  other  motor  vehicles.  When 
dangerous  cargo  is  being  transferred  or 
stored  on  the  facility,  material  handling 
equipment,  trucks,  and  other  motor 
vehicles  operated  by  internal 
combustion  engines  must  meet  the 
requirements  of  NFPA  307,  chapter  9. 

(10)  Smoking.  Smoking  is  allowed  on 
the  facility  where  permitted  under  State 
or  local  law.  Signs  must  be  posted 
marking  authorized  smoking  areas.  "No 
Smoking"  signs  must  be  conspicuously 
posted  elsewhere  on  the  facility. 

(11)  Rubbish  and  waste  material.  All 
rubbish,  debris,  and  waste  materials 
must  be  placed  in  adequate  receptacles. 

(12)  Adequacy  of  equipment, 
materials,  and  standards.  The  COT? 
may  determine  that  any  equipment, 
material,  or  standard  is  not  reasonably 
adequate  under  the  circumstances.  If  so, 
the'COTP  informs  the  owner  or  operator 
in  writing  and  provides  an  opportunity 
for  the  owner  or  operator  to  have  the 
deficiency  corrected. 

(b)  All  designated  waterfront  facilities 
that  handle  dangerous  cargo,  not  in 
transport  units,  must  also  meet  the 
following: 

(1)  Arrangement  of  cargo,  freight, 
merchandise,  or  material.  Cargo,  freight, 
merchandise,  and  other  items  or 
material  on  the  facility  must  be  arranged 
to  provide  access  for  firefighting  and    . 
clearance  for  fire  prevention  according 
to  NFPA  307,  chapter  8-5. 
'  (2)  Portable  fire  extinguishers.  Each 
facility  must  have  and  maintain,  in 
adequate  quantities  and  locations, 
portable  fire  extinguishers  that  meet  the 
requirements  of  NFPA  10.  These 
extinguishers  must  be  inspected  and 
maintained  in  accordance  with  NFPA 
10. 

(3)  Electrical  systems.  All  new 
electrical  equipment  and  wiring 
installed  on  the  facility  must  be  of  the 
same  type  and  installed  as  specified 
imder  NFPA  70.  All  defective  or 
dangerous  electrical  equipment  and 
wiring  must  be  promptly  repaired, 
replaced,  or  permanently  disconnected. 

\4)  Heating  equipment  and  other 
sources  of  ignition.  Open  fires  and  open- 
flame  lamps  are  prohibited  on  the 
facility.  Heating  equipment  must  meet 
NFPA  307,  chapter  9-4. 


(5)  Maintei  tance  stores  and  supplies. 
Hazardous  iiiaterial(s)  used  in  the 
operation  or  maintenance  of  the  facility 
may  be  storei  only  in  amounts 
necessary  for  normal  operating 
conditions.  1  hese  materials  must  be 
stored  in  con  partments  that  are  remote 
from  combus  ible  material;  constructed 
to  provide  sa  e  storage:  and  kept  clean 
and  free  of  sc  rap  materials,  empty 
containers,  sciled  wiping  rags,  waste, 
and  other  del  ris.  Flammable  liquids 
must  be  store  d  according  to  NFPA  30, 
chapter  4.  (Incorporated  by  reference, 
see  §126.5.) 

(c)  All  desi  jnated  waterfront  facilities 
that  handle  d  mgerous  cargo  in  transport 
units  must  al  ;o  meet  the  following: 

(1)  Termini  \1  yards.  Terminal  yards 
must  conforn  to  the  standards  in  NFPA 
307,  chapter !  i, 

(2)  Contain  ?rs.  Containers  packed 
with  dangero  is  cargo  that  are  vertically 
stacked  mustpe  stacked  no  more  than 
four  high. 

■  9.  In§126.i7— 

■  a.  Revise  pa  ragraphs  (b)  introductory 
text,  (b)(1),  (b  (2),  (b)(3),  and  {b){7); 

■  b.  Remove  j  aragraph  (b)(8): 

■  c.  Revise  pa  ragraphs  (d)  through  (i); 
and 

■  d.  Add  para  graphs  (j)  through  (1)  to 
read  as  follows: 

§  126.27    General  permit  for  handling 
dangerous  car  |o. 


m 


rsi 


(b)  You  mult 
you  handle,  s 
or  transport, 
specified,  the 
cargo, except 
transport  unilk 
vehicles  bein| 
the  waterfron 
to  or  fi-om  a 
vehicle  feny, 

(1)  Class  i. 
1.5  (Explosiv( 
explosive 
kg  (40  net 

(2)  Class  2. 
Gas)  material 
Division  2.3 
excess  of  72 
one  time. 

(3)  A  Class 
a  highway  roijte 
defined  in  49 


notify  the  COTP  before 
ore.  stow,  load,  discharge, 

the  net  weight  amounts 
following  dangerous 
when  contained  within 
or  railroad  or  highway 
transported  across  or  on 
facility  solely  for  transfer 
Iroad-car  ferry,  highway- 
3r  carfloat: 

Division  1.3  and  Division 
)  materials,  with  a  net 
in  excess  of  36,400 
at  any  one  time. 
Division  2,1  (Flammable 
in  bulk  packaging:  or 
oison  Gas)  materials  in 
kg  (80  net  tons)  at  any 


quantity 
ton;) 


( 
8)0 


(Radioactive)  material  in 
e  controlled  quantity,  as 
:FR  173.403. 


(7)  A  bulk  shipment  of  a  cargo  of 
particular  ha:5ird 
f         *         * 

(d)  Break-bi  Ik  dangerous  cargo  must 
be  segregated  iccording  to  49  CFR 
176.83(a)  throigh  (c).  No  separation  is 
required  for  bi  eak-bulk  dangerous  cargo 
in  Iimited-qu6  ntity  packaging. 


(e)  Transport  units  and  portable  tanks 
containing  dangerous  cargo  must  be 
segregated  according  to  49  CFR 
176.83(a),  (b),  and  (f).  The  requirements 
for  vertical  segregation  and  for  on-deck, 
horizontal  segregation  in  49  CFR 
176.83(f)  apply.  No  separation  is 
required  for  transport  units  containing 
dangerous  cargo  only  in  limited 
quantity  packaging. 

(f)  Break-bulk  dangerous  cargo  must 
be  segregated  from  transport  units 
containing  dangerous  cargo  according  to 
49  CFR  176.83(e). 

(g)  Solid  dangerous  bulk  cargo  must 
be  separated  to  prevent  the  interaction 
of  incompatible  materials  in  the  event  of 
an  accident.  Cargo  not  required  to  be 
segregated,  when  in  break-bulk  form,  is 
not  required  to  be  segregated,  when  in 
bulk  form.  Dangerous  cargo  in  break- 
bulk  form  must  be  segregated  from  solid 
dangerous  cargo  in  bulk  according  to  49 
CFR  176.83. 

(h)  Materials  that  are  dangerous  when 
wet  (Division  4.3),  water-soluble 
oxidizers  (Division  5.1),  and  corrosive 
solids  (Class  8)  must  be  stored  in  a 
manner  that  prevents  them  from  coming 
into  contact  with  water. 

(i)  Corrosive  liquids  (Class  8)  and 
liquid  oxidizers  (Division  5.1)  must  be 
handled  and  stored  so  that,  in  the  event 
of  a  leak  from  their  packaging,  they 
would  not  come  in  contact  with  organic 
materials. 

(j)  Dangerous  cargo  stored  on  the 
facility  must  be  arranged  in  a  manner 
that  retards  the  spread  of  fire,  such  as 
by  interspersing  dangerous  cargo  with 
inert  or  fire  retaidant  material. 

(k)  Dangerous  cargo  stored  on  the 
facility,  but  not  intended  for  use  on  the 
facility,  must  be  packaged,  marked,  and 
labeled  according  to  49  CFR  parts  171 
through  180,  as  if  the  cargo  was  in 
transportation. 

(I)  Class  7  (Radioactive)  material  must 
be  stored  as  specified  in  49  CFR 
173.447. 
■  10.  Add  §  126.30  to  read  as  follows: 

§126.30    What  are  the  conditions  for 
conducting  welding  and  hotwork? 

(a)  The  facility  operator  must  ensure 
that  all  welding  or  hotwork  conducted 
at  the  facility  meets  the  requirements  of 
this  section.  Each  operator  of  a  vessel 
moored  to  the  facility  must  ensure  that 
all  welding  or  hotwork  conducted  on 
the  vessel  meets  the  requirements  of  this 
section. 

(b)  The  COTP  may  require  an  operator 
of  a  facility  or  of  a  vessel  moored  at  the 
facility  to  notify  the  COTP  before 
conducting  welding  or  hotwork. 
Regardless  of  whether  or  not  the  COTP 
required  notice,  the  facility  operator 
must  notify  the  COTP  before  conducting 
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welding  or  hoi  vork  on  a  vessel  when 
containerized  dangerous  cargo  is  located 
within  the  distances  listed  in  paragraph 
(f)  of  this  section. 

(c)  Before  conducting  welding  or 
hotwork,  flammable  vapors,  liquids,  or 
solids  must  be  completeLy  removed 
from  any  container,  pipe,  or  transfer  line 
being  worked  on. 

(d)  Before  conducting  welding  or 
hotwork  on  tanks,  tanks  used  for  storage 
of  flammable  or  combustible  substances 
must  be  tested  and  certified  gas  free. 

(e)  All  welding  and  hotwork  must  be 
conducted  according  to  NFPA  5 IB. 
(Incorporated  by  reference,  see  §  126.5.) 

(f)  Welding  or  hotwork  is  prohibited 
during  gas  freeing  operations  within 
30.5  meters  (100  feet)  of  bulk  cargo 
operations  involving  flammable  or 
combustible  materials,  within  30.5 
meters  (100  feet)  of  fueling  operations, 
within  30.5  meters  (100  feet)  of 
explosives,  or  within  15.25  meters  (50 
feet)  of  other  hazardous  materials. 

(g)  If  the  welding  or  hotwork  is  on  the 
boundary  of  a  compartment  (i.e., 
bulkhead,  wall,  or  deck),  a  fire  watch,  in 
addition  to  that  called  for  in  NFPA  51B, 
must  be  stationed  in  the  adjoining 
compartment. 

(h)  Personnel  on  fire  watch  must  have 
no  other  duties  except  to  watch  for  the 
presence  of  fire  and  to  prevent  the 
development  of  hazardous  conditions. 

(i)  All  safety  precautions  in  relation  to 
purging,  inerting,  or  venting  for  all 
hotwork  on  containers  must  be 
followed. 

(j)  All  local  laws  and  ordinances  must 
be  followed. 

(k)  If  a  fire  or  other  hazard  occurs,  all 
cutting,  welding,  or  other  hotwork 
equipment  must  be  shut  down. 

Dated:  September  8,  2003. 
T.H.  Gilmour, 

Assistant  Commandant  for  Marine  Safety, 
Security  and  Environmental  Protection. 
[FR  Doc.  03-23667  Filed  9-25-03;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  147 

[CGD08-02-045]  f 

RIN  1625-AG54  (Formerly  RIN  2115-AG54) 

Safety  Zone  for  Outer  Continental 
Shelf  Facility  in  the  Gulf  of  Mexico  for 
Viasca  Knoll  915 

agency:  Coast  Guard.  DHS. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  around  a 
petroleum  and  gas  production  facility  in 
Viasca  Knoll  915  of  the  Outer 
Continental  Shelf  in  the  Gulf  of  Mexico. 
The  facility  needs  to  be  protected  from 
vessels  operating  outside  the  normal 
shipping  channels  and  fairways,  and 
placing  a  safety  zone  around  this  facility 
significantly  reduces  the  threat  of 
allisions,  oil  spills  and  releases  of 
natmal  gas.  This  rule  prevents  all 
vessels  from  entering  or  remaining  in 
the  specified  area  around  the  facility 
except  for  the  following:  an  attending 
vessel;  a  vessel  under  100  feet  in  length 
overall  not  engaged  in  towing;  or  a 
vessel  authorized  by  the  Eighth  Coast 
Guard  District  Commander. 
DATES:  This  final  rule  is  effective 
October  27,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD08-02-045]  and  are 
available  for  inspection  or  copying  at 
Commander.  Eighth  Coast  Guard 
District  (m).  Hale  Hoggs  Federal  Bldg.. 
501  Magazine  Street,  New  Orleans,  LA, 
between  8  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Kevin  Lynn,  Project 
Manager  for  Eighth  Coast  Guard  District 
Commander,  Hale  Boggs  Federal  Bldg., 
501  Magazine  Street,  New  Orleans,  LA 
70130,  telephone  (504)  589-6271. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  Februarj'  28,  2003,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Safety  Zone  for  Outer 
Continental  Shelf  Facility  in  the  Gulf  of 
Mexico  for  Viasca  Knoll  915"  in  the 
Federal  Register  (68  FR  9611).  We 
received  two  comments  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Background  and  Purpose 

The  Coast  Gucurd  is  establishing  a 
safety  zone  around  Marlin  Tension  Leg 
Platform  (Marlin  TLP).  Viasca  Knoll  915 
(VK  915),  located  at  position 
29°06'27.46''  N,  87°56'37.14"  W. 

The  safety  zone  established  by  this 
rule  is  in  the  deepwater  area  of  the  Gulf 
of  Mexico.  For  the  purposes  of  this  rule 
the  deepwater  area  is  considered  to 
include  waters  of  304.8  meters  (1.000 
feet)  or  greater  in  depth  extending  to  the 
limits  of  the  Exclusive  Economic  Zone 
(EEZ)  contiguous  to  the  territorial  sea  of 
the  United  States  and  up  to  a  distance 
of  200  nautical  miles  from  the  baseline. 
Vessels  navigating  in  the  area  of  the 


safety  zone  consist  of  large  commercial 
shipping  vessels,  fishing  vessels,  cruise 
ships,  tugs  with  tows  and  the  occasional 
recreational  vessel.  An  extensive  system 
of  navigational  fairways  is  within  the 
deepwater  area.  The  fairways  include 
the  Gulf  of  Mexico  East-West  Fairway, 
the  entrance/exit  route  of  the 
Mississippi  River,  and  the  Mobile  Bay 
approaches.  Significant  amounts  of 
vessel  traffic  occiu  in  or  near  the 
various  fairways  in  the  deepwater  area. 

Chas  R.  Haven  &  Assoc,  Inc., 
hereafter  referred  to  as  Haven  Group 
requested  that  the  Coast  Guard  establish 
a  safety  zone  in  the  Gulf  of  Mexico 
aroimd  the  tension  leg  platform,  Marlin 
owned  by  B.P.  Amoco. 

The  request  for  the  safety  zone  was 
made  due  to  the  high  level  of  shipping 
activity  around  the  facility  and  the 
safety  concerns  for  both  the  personnel 
on  board  the  facility  and  the 
environment.  The  Haven  Group 
indicated  that  the  location,  production 
level,  and  personnel  levels  on  board  the 
facility  make  it  highly  likely  that  any 
allision  with  the  facility  would  result  in 
a  catastrophic  event.  The  Marlin  is  a 
high  production  oil  and  gas  drilling 
facility  producing  approximately  41,000 
barrels  of  oil  per  day.  310  million  cubic 
feet  of  gas  per  day  and  is  manned  with 
a  crew  of  approximately  80  people. 

The  Coast  Guard  reviewed  Group 
Haven's  concerns  and  agreed  that  the 
risk  of  allision  to  the  facility  and  the 
potential  for  loss  of  life  and  damage  to 
the  environment  resulting  from  such  an 
accident  Wcurants  the  establishment  of 
this  safety  zone.  This  rule  significantly 
reduces  the  threat  of  allisions,  oil  spills 
and  natural  gas  releases  and  increases 
the  safety  of  life,  property,  and  the 
environment  in  the  Gulf  of  Mexico.  This 
regulation  is  issued  pursuant  to  14 
U.S.C.  85  and  43  U.S.C.  1333  as  set  out 
in  the  authority  citation  for  33  CFR  part 
147. 

Discussion  of  Conunents  and  Changes 

We  received  two  comments  on  the 
proposed  rule.  One  comment  was 
received  requesting  that  the  owner  of 
Marlin  TLP.  B.P.  Amoco,  be  included  in 
the  rule. 

The  second  comment  expressed 
concerns  over  the  Coast  Guard 
establishing  "security  zones'"  around 
offshore  platforms  and  the  potential 
economic  impact  this  type  of  zone  may 
have  on  recreational  and  commercial 
fishing  industries.  Over  the  past  several 
years  the  Coast  Guard  has  established 
thirteen  offshore  safety  zones  in  the  Gulf 
of  Mexico.  Each  zone,  as  well  as  this 
one.  was  requested  in  accordance  with 
33  CFR  147.  The  purpose  of  this 
offshore  safetv  zone  is  clearly  stated  in 
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the  "Background  and  Purpose"  section 
of  this  rule.  The  purpose  of  offshore 
safety  zones  is  also  described  in  33  CFR 
147.1,  which  clearly  states  that  they  are 
"to  promote  the  safety  of  life  and 
property  on  the  facilities,  their 
appurtenances  and  attending  vessels, 
and  on  the  adjacent  waters  within  the 
safety  zones."  The  Coast  Guard  has  not 
proposed  an  offshore  security  zone  for 
the  Marlin  TLP  or  any  other  offshore 
facility. 

Since  the  rule  wiU  allow  vessels  less 
than  100  feet  not  engaged  in  towing 
within  the  zone  and  any  vessel  may 
request  permission  from  the  Eighth 
Coast  Guard  District  Commander  to 
enter  the  zone,  the  Coast  Gucird  has 
made  no  substantial  changes  to  the 
provisions  of  the  proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  1286&,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Houi  eland  Security 
(DHS). 

The  impacts  on  routine  navigation  are 
expected  to  be  minimal  because  the 
safety  zone  does  not  encompass  any 
nearby  safety  fairways. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and         ' 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few  privately  owned  fishing  vessels  and 
recreational  boats/yachts  operate  in  the 
area  of  the  Marlin  TLP  because  it  is 
located  far  offshore,  and  alternate  routes 
are  available  for  those  that  do.  Use  of 
alternate  routes  may  cause  a  minimal 
loss  of  time  (estimated  loss  of  foiu  to  ten 
minutes)  to  their  destination  depending 
on  how  fast  the  vessel  is  traveling.  The 
Coast  Guard  expects  the  impact  of  this 
rule  on  small  entities  to  be  minimal. 

If  you  think  that  your  business, 
organization,  or  governmental 


jinisdiction  qualifies  as  a  small  entity 
and  that  this  rule  woidd  have  a 
significant  eoanomic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  akplaining  why  you  think  it 
qualifies  and  (how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  fok-  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regjilatory  Enforcement 
Fairness  Act  tf  1996  (Public  Law  104- 
121),  we  offeied  to  assist  small  entities 
in  understanc  ing  the  rule  so  they  could 
s  its  effects  on  them  and 
the  rulemaking  process. 


better  evaluat  s 
participate  in 


Small  busii  lesses  may  send  comments 
on  the  action!  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  m  ith.  Federal  regulations  to 
the  Small  Bus  iness  and  Agriculture 
Regulatory  Et  forcement  Ombudsman 
and  the  Regia  lal  Small  Business 
Regulatory  Fa  imess  Boards.  The 
Ombudsman  svaluates  these  actions 
annually  and  rates  each  agency's 
responsivene!  s  to  small  business.  If  you 
wish  to  comn  ent  on  actions  by 
employees  of  Lhe  Coast  Guard,  call  1- 
888-REG-FaJr  (1-888-734-3247). 
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Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial    . 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  Tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  imder  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (34)(g),  of  the 
instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
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NEPA.  A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  147 

Continental  shelf,  Marine  safety, 
Navigation  (water). 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  147  as  follows: 

PART  1 47— SAFETY  ZONES 

■  1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85;  43  U.S.C.  1333; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  2.  Add  §  147.827  to  read  as  follows: 

§  1 47.827    Martin  Tension  Leg  Piatf orm 
Safety  Zone. 

(a)  Description.  The  Marlin  Tension 
Leg  Platform  (Marlin  TLP),  Viasca 
Knoll,  Block  915  (VK  915),  is  located  at 
position  29°6'27.46"  N,  87°56'37.14''  W. 
The  area  within  500  meters  (1640.4  feet) 
from  each  point  on  the  structure's  outer 
edge  is  a  safety  zone. 

(b)  Regulation.  No  vessel  may  enter  or 
remain  in  this  safety  zone  except  the 
following: 

(1)  An  attending  vessel; 

(2)  A  vessel  under  100  feet  in  length 
overall  not  engaged  in  towing;  or 

(3)  A  vessel  authorized  by  the 
Commander,  Eighth  Coast  Guard 
District. 

Dated:  August  19,  2003. 

J.W.  Stark, 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Guard  District  Acting. 

(FR  Doc.  03-24367  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-002] 

RIN  1625-AAOO 

Security  Zones;  San  Francisco  Bay, 
California 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule;  change  in 
effective  period. 

SUIMIMARY:  The  Coast  Guard  is  revising 
the  enforcement  period  of  moving  and 
fixed  security  zones  extending  100 
yards  around  and  under  all  High 
Interest  Vessels  (HIVs)  that  enter,  are 


moored  in,  anchored  in,  or  depart  from 
the  San  Francisco  Bay  and  Delta  ports, 
California.  These  security  zones  are 
needed  for  national  security  reasons  to 
protect  the  public  and  ports  from 
potential  subversive  acts.  Entry  into 
these  secvuity  zones  is  prohibited, 
imless  specifically  authorized  by  the 
Captain  of  the  Port  San  Francisco  Bay, 
or  his  designated  representative. 
DATES:  The  amendment  to  §  165.T11- 
077(f)  in  this  rule  is  effective  September 
30,  2003.  Section  165.T11-077,  added  at 
68  FR  9006,  February  27,  2003,  and 
amended  at  68  FR  32368,  effective  from 
11:59  p.m.  PST  on  February  10,  2003,  to 
11:59  p.m.  PDT  on  September  30,  2003, 
as  amended  in  this  rule,  is  extended  in 
effect  to  11:59  p.m.  PST  on  March  31, 
2004. 

ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP  San 
Francisco  Bay  03-002]  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
Coast  Guard  Island,  Alameda, 
California,  94501,  between  9  a;m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORIMATION  CONTACT: 
Lieutenant  Doug  Ebbers,  Waterways 
Branch  U.S.  Coast  Guard  Marine  Safety 
Office  San  Francisco  Bay,  at  (510)  437- 
3073. 

SUPPLEIMENTARY  INFORMATION: 
Regulatory  Information 

On  February  27,  2003,  we  published 
a  temporary  final  rule  (TFR)  for  High 
Interest  Vessels  (HIVs)  in  San  Francisco 
Bay  and  Delta  ports  entitled  "Security 
Zones;  San  Francisco  Bay,  CA"  in  the 
Federal  Register  (68  FR  9003)  under 
§  165.T1 1-077.  It  has  been  in  effect 
since  February  10,  2003.  On  May  30, 
2003,  we  published  a  change  in  effective 
period  in  the  Federal  Register  (68  FR 
32368)  that  extended  the  effective 
period  of  the  above  temporary  final  rule 
(TFR)  to  September  30,  2003. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM. 
Additionally,  imder  5  U.S.C.  553(d)(3), 
the  Coast  Guard  finds  that  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register,  for  the  following 
reasons.  The  threat  of  maritime  attacks 
is  real  as  evidenced  by  the  October  2002 
attack  of  a  tank  vessel  off  the  coast  of 
Yemen  and  the  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 


September  3,  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the 
September,  11,  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks,  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit.  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002). 
Additionally,  a  Maritime  Advisory  was 
issued  to:  Operators  of  U.S.  Flag  and 
Effective  U.S.  controlled  Vessels  and 
other  Maritime  Interests,  detailing  the 
current  threat  of  attack,  MARAD  02-07 
(October  10,  2002).  As  a  result,  a 
heightened  level  of  secimty  has  been 
established  around  all  HTVs  in  San 
Francisco  Bay  and  Delta  ports. 
Additionally,  the  measures 
contemplated  by  this  rule  are  intended 
to  prevent  future  terrorist  attacks  against 
individuals  euid  facilities  within  or 
adjacent  to  HIVs.  Any  delay  in  the 
effective  date  of  this  TFR  is  impractical 
and  contrary  to  the  public  interest. 

The  original  temporary  final  rule  was 
urgently  required  to  prevent  possible 
terrorist  strikes  against  the  United  States 
and  more  specifically  the  people, 
waterways,  and  properties  in  and  near 
the  San  Francisco  and  Delta  ports.  It 
was  anticipated  that  we  would  assess 
the  security  environment  at  the  end  of 
the  effective  period  to  determine 
whether  continuing  security  precautions 
were  required  and,  if  so,  propose 
regulations  responsive  to  existing 
conditions.  We  have  determined  that 
the  need  for  continued  security 
regulations  exists.  Therefore,  delaying 
the  effective  date  of  this  extension  to  the 
existing  security  zone  would  be  contrary' 
to  the  public  interest  since  the  safety 
and  security  of  the  people,  ports, 
waterways,  and  properties  of  San 
Francisco  Bay  and  Delta  Ports  areas 
would  be  jeopardized  without  the 
protection  afforded  by  these  security 
zones.  The  measiues  contemplated  by 
this  extension  are  intended  to  facilitate 
ongoing  response  efforts  and  prevent 
futvue  terrorist  attack.  Any  delay  in 
implementing  this  rule  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  ensure 
the  protection  of  all  HIVs,  their  crews, 
the  public  and  national  security. 

We  plan  to  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  a 
permanent  HIV  security  zone.  In  that 
NPRM,  we  will  propose  to  amend  33 
CFR  165.1183,  which  was  added  by  a 
final  rule  [COTP  San  Francisco  Bay  02- 
019]  published  in  the  Federal  Register 
(67  FR  79854)  on  December  31,  2002.  33 


CFR  165.1183,  "Security  Zones;  Cruise 
Ships  and  Tank  Vessels,  San  Francisco 
Bay  and  Delta  ports,  California", 
establishes  security  zones  around  cruise 
ships  and  tank  vessels,  but  does  not 
address  HIVs.  The  forthcoming  NPRM 
will  clarify  the  classes  of  vessels  sought 
to  be  encompassed  in  the  section  and 
will  allow  for  a  public  comment  period 
and  for  a  final  rule  to  be  put  into  effect 
without  an  interruption  in  the 
protection  provided  by  the  original 
temporary  rule  that  established  HIV    . 
security  zones.  Section  165.1183  will 
remain  in  effect  until  amended  by  a 
future  rule. 

The  measures  contemplated  by  this 
extension  to  the  original  temporary  final 
rule  are  intended  to  facilitate  ongoing 
response  efforts  and  prevent  future 
terrorist  attack.  The  Coast  Guard  will 
utilize  the  extended  effective  period 
created  by  this  TFR  to  engage  in  notice 
and  comment  rulemaking  to  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  security 
environment  with  the  Captain  of  the 
Port  (COTP)  San  Francisco  Bay. 
Therefore,  this  revision  preserves  the 
status  quo  within  the  Ports  while 
permanent  regulations  are  developed. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington. 
Virginia  and  Flight  93,  the  Federal 
Biueau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  Iraq  have  made  it  prudent  to  U.S. 
ports  to  be  on  a  higher  state  of  alert 
because  the  Al-Qaeda  organization  and 
other  similar  organizations  have 
declared  an  ongoing  intention  to 
conduct  armed  attacks  on  U.S.  interests 
worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA).  33  U.S.C.  1226.  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
anjl  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  conunercial 
structiues.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15,  1917,  as 
amended  by  the  Magnuson  Act  of 
August  9, 1950  (50  U.S.C.  191  et  seq.) 
and  implementing  regulations 
promulgated  by  the  President  in 
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subparts  6.oi  and  6.04  of  part  6  of  title 
33  of  the  Code  of  Federal  Regulations. 

In  this  par  icular  rulemaking,  to 
address  the  i  forementioned  security 
concerns,  an  1  to  take  steps  to  prevent 
the  catastrop  hie  impact  that  a  terrorist 
attack  agains  t  an  HIV  would  have  on  the 
public  intere  st,  the  Coast  Guard  is 
extending  thp  effective  period  of 
security  zonis  around  and  under  HIVs 
entering,  dej  arting,  moored  or  anchored 
within  the  Si  in  Francisco  Bay  and  Delta 
ports.  These  security  zones  help  the 
Coast  Guard  to  prevent  vessels  or 
persons  frorn  engaging  in  terrorist 
actions  agaic  st  HIVs.  Due  to  these 
heightened  s  jcurity  concerns,  and  the 
catastrophic  impact  a  terrorist  attack  on 
an  HIV  woul  1  have  on  the  crew  and 
passengers  o  i  board,  and  surrounding 
area  and  communities,  security  zones 
are  prudent  ^r  these  types  of  vessels. 

As  of  todaj,  the  need  for  security 
zones  arounc  HFVs  still  exists.  This 
temporary  fii  al  rule  will  extend  for  6 
months  the  a  fective  period  of  security 
zones  that  wi  re  set  to  expire  September 
30.  2003.  Th(  I  security  zones  will  now 
expire  on  Ma  rch  31.  2003.  This  will 
allow  the  Coi  ist  Guard  time  to  publish 
a  notice  of  pi  oposed  rulemaking  in  the 
Federal  Regi  iter,  which  will  include  a 
public  comm  ent  period,  and  for  a  final 
rule  to  be  pui  into  effect  without  there 
being  an  inte  Tuption  in  the  protection 
provided  by  ilV  security  zones. 

Discussion  ol  Rule 

On  Decemlier  31,  2002,  we  published 
the  final  rule  [COTP  San  Francisco  Bay 
02-0191  addiig  §165.1183.  "Security 
Zones;  Cruis«  Ships  and  Tank  Vessels, 
San  Francisci  >  Bay  and  Delta  ports. 
California"  ii  the  Federal  Register  (67 
FR  79854).  T  lat  section  set  forth 
security  zone  5  for  cruise  ships  and  tank 
vessels.  A  foi  hcoming  NPRM.  under 
docket  COTP  San  Francisco  Bay  03-002 
will  propose  o  amend  section  165.1183 
to  include  HI  /s  as  protected  vessels  in 
that  section,  i  long  with  cruise  ships  and 
tank  vessels.  The  Coast  Guard  will 
utilize  the  ex  ended  effective  period  of 
the  HIV  secui  ity  zones  created  by  the 
TFR  to  engagi  t  in  notice  and  comment 
rulemaking  t(  develop  permanent 
regulations  ta  ilored  to  the  present  and 
foreseeable  s<  curity  environment  with 
the  Captain  o  the  Port  (COTP)  San 
Francisco  Ba;  . 

This  TFR  e  ctends  the  effective  period 
of  the  current  security  zones  around  all 
HIVs  that  are  anchored,  moored  or 
underway  wi  hin  the  San  Francisco  Bay 
and  Delta  ports.  A  security  zone  is 
automatical!)!  activated  when  any  HIV 
passes  shorev  'ard  of  the  line  drawn 
between  San  ^rancisco  Main  Ship 
Channel  buo)  s  7  and  8;  LLNR  4190  & 


4195.  positions  37°46.9'N.  122°35.4'W 
and  37°46.5'  N,  122°35.2'  W, 
respectively,  and  remains  in  effect  while 
the  vessel  is  underway,  anchored,  or 
moored  within  the  San  Francisco  Bay 
and  Delta  ports.  When  activated,  this 
security  zone  will  encompass  all  waters, 
extending  from  the  surface  to  the  sea 
floor,  within  100  yards  ahead,  astern^ 
and  extending  100  yards  along  either 
side  of  any  HIV  in  the  San  Francisco 
Bay  and  Delta  ports.  This  security  zone 
is  automatically  deactivated  when  the 
HIV  passes  seaward  of  the  line  drawn 
between  San  Francisco  Main  Ship 
Channel  buoys  7  and  8;  LLNR  4190  & 
4195,  positions  37''46.9'N,  122°35.4' W 
and  37°46.5'N,  122°35.2' W, 
respectively,  on  its  departure  from  port. 
Vessels  and  people  may  be  allowed  to 
enter  an  established  security  zone  on  a 
case-by-case  basis  with  authorization 
from  the  Captain  of  the  Port. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  pimishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years,  and  a  civil 
penalty  of  not  more  than  $25,000  for 
each  day  of  a  continuing  violation. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
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Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Secimty 
(DHS). 

Although  this  regulation  restricts 
access  to  the  waters  encompassed  by  the 
security  zones,  the  effect  of  this 
regulation  will  not  be  significant 
because:  (i)  The  zones  will  encompass 
only  a  small  portion  of  the  waterway; 
(ii)  vessels  will  be  able  to  pass  safely 
around  the  zones;  (iii)  vessels  may  be 
allowed  to  enter  these  zones  on  a  case- 
by-case  basis  with  permission  of  the 
Captain  of  the  Port,  or  his  designated 
representative;  and  (iv)  vessels  are  able 
to  safely  transit  around  the  zones  while 
a  vessel  is  moored  or  at  anchor  in  the 
San  Francisco  Bay  and  Delta  ports. 

The  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  HTVs,  their  crews  and 
passengers,  other  vessels  operating  in 
the  vicinity  of  HIVs,  their  crews  and 
passengers,  adjoining  areas,  and  the 
public.  The  entities  most  likely  to  be 
affected  are  commercial  vessels 
transiting  the  main  ship  channel  en 
route  the  San  Francisco  Bay  and  Delta 
ports  and  pleasiue  craft  engaged  in 
recreational  activities  and  sightseeing. 
The  security  zones  will  prohibit  any 
commercial  vessels  from  meeting  or 
overtaking  an  HIV  in  the  main  ship 
channels,  effectively  prohibiting  use  of 
the  channels.  However,  the  moving 
secm-ity  zones  will  only  be  effective 
diuing  HIV  transits,  which  will  last  for 
approximately  3d  minutes. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
discussed  above,  the  securit\-  zones  will 
affect  the  following  entities  seme  of 
which  may  be  small  entities:  l"-  3  owners 
and  operators  of  vessels  intending  to 
transit  or  anchor  in  a  portion  of  the 
waterways  encompassed  by  the  zones. 
The  seciuity  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
several  reasons:  small  vessel  traffic  can 
pass  safely  around  the  area  and  vessels 
engaged  in  recreational  activities. 


sightseeing  and  commercial  fishing  have 
ample  space  outside  of  the  security 
zones  to  engage  in  these  activities. 
When  a  HTV  is  at  anchor,  vessel  traffic 
will  have  ample  room  to  maneuver 
aroimd  the  secimty  zones.  In  addition, 
vessels  may  receive  authorization  to 
transit  through  these  security  zones  on 
a  case-by-case  basis.  Small  entities  and 
the  maritime  public  will  be  advised  of 
these  security  zones  via  public  notice  to 
mariners. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104-  . 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  F=OR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  emd  Agricultiu^ 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Smedl  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
armually  cmd  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism  - 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 


State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  residt  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform  ^ 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  ft-om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution'  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  Ml 64 75. ID, 
which  guides  the  Coast  Guard  in 
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complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^370f),  and 
have  concluded  that  there  are  no  factors 
"in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  catfegorically  excluded,  under 
figure  2-1.  paragraph  (34)(g).  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  security  zone. 
A  final  "Environmental  Analysis 
■  Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  195;  33  CFR 
1.05-l(g),  6.04-1.  6.04-6.  and  160.5;  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Pelegation  No.  0170.1. 

■  .2.  Revise  paragraph  (f)  in  temporary 
§  165.T1 1-077,  to  read  as  follows: 

S 1 65.T1 1-077    Security  Zones;  High 
Interest  Vessels,  San  Francisco  Bay  and 
Delta  ports,  Calif  omia. 

***** 

(f)  Effective  period.  This  section  is 
effective  at  11:59  p.m.  PST  on  February 
10,  2003,  and  will  terminate  at  11:59 
p.m.  PST  on  March  31,  2004. 

Dated:  September  11,  2003. 
Gerald  M.  Swanson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Francisco  Bay,  California. 
IFR  Doc.  03-24365  Filed  9-25-03;  8:45  am] 
BiLUNQ  CODE  4910-15-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC90 

Glen  Canyon  National  Recreation  Area, 
PWC  Use 

agency:  National  Park  Service,  hiterior. 
ACTION:  Final  rule. 


SUMMARY:  Tl  is  rule  designates  areas 
where  perso  lal  watercraft  (PWC)  may 
be  used  in  G  en  Canyon  National 
Recreation  A  rea,  Utah  and  Arizona.  This 
rule  implem  !nts  the  provisions  of  the 
National  Par  t  Service  (NPS)  general 
regulation  ai  thorizing  parks  to  allow 
the  use  of  P\  ^C  by  promulgating  special 
regulations. '  ;'he  NPS  Management 
Policies  200    provides  that  individual 
parks  shoulc  determine  whether  PWC 
use  is  appro;  triate  for  a  specific  park   ' 
area  based  oa  an  evaluation  of  that 
area's  enabli  ig  legislation,  resources 
and  values,  ( ther  visitor  uses,  overall 
management  objectives,  and  consistent 
with  the  criti  iria  of  the  NPS  for 
managing  vii  itor  use. 
EFFECTIVE  DA  FE:  This  rule  becomes 
effective-September  26,  2003. 
ADDRESSES:  I  lail  inquiries  to  Kitty  L. 
Roberts,  Sup  ;rintendent,  Glen  Canyon 
National  Rec  reation  Area,  P.O.  Box 
1507,  Page,  /  rizona  86040. 
FOR  FURTHER  tINFORMATION  CONTACT:  Kym 
Hall,  SpeciaLAssistant,  National  Park 
Service,  184^C  Street,  NW,  Room  3145, 
Washington.  (DC  20240.  Phone:  (202) 
208-4206.  E+iail:  Kym_HaU@nps.gov. 
SUPPLEMENTAJRY  INFORMATION: 

Background 


Auh 


Statutory 
Recreational 


oritv  To  Regulate 

Use  ' 


The  NPS  is  granted  broad  statutory 
authority  unaer  various  acts  of  Congress 
to  manage  arjd  regulate  water  activities 
in  areas  of  th  ^  National  Park  Svstem.  16 
U.S.C.  1,  la-!(h)  and  3.  TheNPS's 
Organic  Act  ( if  1916  (Organic  Act)  (16 
U.S.C.  1  et  se  q.)  authorizes  the  NPS  to 
"regulate  the  use  of  Federal  areas 
known  as  na1  ional  parks,  monuments, 
and  reservati  ms  *  *  *  by  such  means 
and  measurei  as  conform  to  the 
fundamental  purpose  of  the  said  parks 
*  *  *  which  J  urpose  is  to  conserve  the 
scenery  and  \  le  natural  and  historic 
objects  and  t]  le  wildlife  therein  and  to 
provide  for  tl  e  enjoyment  of  the  same 
in  such  mani  er  and  by  such  means  as 
will  leave  the  m  unimpaired  for  the 
enjoyment  of  future  generations." 
Congress  has  also  emphasized  that  the 
"authorizatio  ti  of  activities  shall  be 
construed  am  1  the  protection, 
management,  and  administration  of 
these  areas  si  all  be  conducted  in  light 
of  the  high  pi  iblic  value  and  integrity  of 
the  national  jiark  system  and  shall  not 
be  exercised  n  derogation  of  the  values 
and  purposes  for  which  these  various 
areas  have  bean  established,  except  as 
may  have  bee  n  or  shall  be  directly  and 
specifically  provided  by  Congress."  16 
U.S.C.  la-1. '  'he  appropriateness  of  a 
visitor  use  or  recreational  activity  will 


vary  from  park  to  park.  NPS 
Management  Policies  states  that  "the 
laws  do  give  the  Service  the 
management  discretion  to  allow  impacts 
to  park  resources  and  values  when 
necessary  and  appropriate  to  fulfill  the 
purposes  of  a  park,  so  long  as  the  impact 
does  not  constitute  impairment  of  the 
affected  resources  and  values."  (1.4.3). 
NPS  Management  Policies  provide 
further  that,  "preserving  park  resources 
and  values  unimpaired  is  the  core,  or 
primary  responsibility  of  NPS  managers 
*   *   *.  In  cases  of  doubt  as  to  impacts 
of  activities  on  park  natural  resources, 
the  Service  will  decide  in  favor  of 
protecting  the  natural  resources."  (4: 1). 

The  Organic  Act  and  the  other 
.statutory  authorities  of  the  NPS  vest  the 
NPS  with  substantial  discretion  in 
determining  how  best  to  manage  park 
resources  and  provide  for  park  visitors. 
"Courts  have  noted  that  the  Organic  Act 
is  silent  as  to  the  specifics  of  park 
management  and  that  under  such 
circumstances,  the  NPS  has  broad 
discretion  in  determining  which 
avenues  best  achieve  the  Organic  Act's 
mandate  *  *  *.  Further,  the  NPS  is 
empowered  with  the  authority  to 
determine  what  uses  of  park  resources 
are  proper  and  what  proportion  of  the 
park  resources  are  available  for  each 
use"  Bicycle  Trail  Council  of  Marin  v. 
Babbitt,  82  F.3d  1445,  1454  (9th  Cir. 
1996),  quoting  National  Wildlife 
Federation  v.  National  Park  Service,  669 
F.  Supp.  384,  390  (D.  Wyo.  1987).  In 
reviewing  a  challenge  to  NPS 
regulations  at  Everglades  National  Park, 
the  court  stated,  "The  task  of  weighing 
the  competing  uses  of  Federal  property 
have  been  delegated  by  Congress  to  the 
Secretary  of  the  Interior  *  *  *, 
Consequently,  the  Secretary  has  broad 
discretion  in  determining  how  best  to 
protect  public  land  resources." 
Organized  Fisherman  of  Florida  v. 
Model,  775  F.2d  1544,  1550  (11th  Cir. 
1985),  cert,  denied,  476  U.S.  1169 
(1986). 

Regulation  of  PWC  Use 

Over  the  years,  NPS  areas  have  been 
impacted  with  new,  and  what  often 
prove  to  be  controversial,  recreational 
activities.  These  activities  tend  to  gain 
a  foothold  in  NPS  areas  in  their  infancy, 
before  a  full  evaluation  of  the  possible 
impacts  and  ramifications  that 
expanded  use  will  have  on  the  area  can 
be  initiated,  completed,  and  considered. 
PWC  use  fits  this  category. 

PWC  use  emerged  and  gained 
popularity  in  park  units  before  the 
National  Park  Service  could  initiate  and 
complete  a  full  evaluation  of  the 
possible  impacts  and  ramifications. 
Although  PWC  use  remains  a  relatively 
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new  recreational  activity,  it  has 
occurred  in  32  of  87  park  units  that 
allow  motorized  boating. 

The  National  Park  Service  first  began 
to  study  PWC  in  Everglades  Nationd 
Park.  The  studies  showed  that  PWC  use 
over  emergent  vegetation,  shallow  grass 
flats,  and  mud  flats  commonly  used  by 
feeding  shore  birds  damaged  the 
vegetation,  adversely  impacted  the 
shore  birds,  and  disturbed  the  life  cycles 
of  other  wildlife.  Consequently, 
managers  at  Everglades  National  Park 
determined  that  PWC  use  was 
inconsistent  with  the  resources,  values, 
and  purposes  for  which  the  park  was 
established.  In  1994,  the  National  Park 
Service  prohibited  PWC  at  Everglades 
National  Park  by  a  special  regulation  36 
CFR  7.45(e)(8)  (59  FR  58781,  Nov.  15, 
1994). 

:  Other  public  entities  have  taken  steps 
to  limit,  and  even  to  ban,  PWC  use  in 
certain  waterways  as  national 
researchers  study  more  about  the  eflisQts 
of  PWC  use.  At  least  34  states  have 
either  implemented  regulations  or 
considered  regulating  the  use  and 
operation  of  PWC  (63  FR  49314,  Sept. 
15, 1998).  Several  Federal  agencies, 
including  the  U.S.  Fish  and  Wildlife 
Service  and  the  National  Oceanic  and 
Atmospheric  Administration,  have 
managed  PWC  differently  than  other 
classes  of  motorized  watercraft. 

When  the  National  Oceanic  and 
Atmospheric  Administration  regulated 
the  use  of  PWC  in  most  national  marine 
sanctuaries,  it  was  sued  by  the  PWC 
Industry  Association  (PWIA).  As  a 
result,  die  Court  of  Appeals  for  the 
District  of  Columbia  declared  such 
PWC-specific  management  to  be  valid. 
In  PWC  Industry  Association  v. 
Department  of  Commerce,  48  F.3d  540 
(D.C.  Cir.  1995),  the  court  ruled  that  an 
agency  cein  discriminate  and  manage 
one  type  of  vessel  (specifically,  PWC) 
diff^erently  than  other  vessels  if  the  . 
agency  explains  its  reasons  for  the 
differentiation. 

In  February  1997,  the  Tahoe  Regional 
Planning  Agency,  the  governing  body 
charged  with  ensuring  no  derogation  of 
Lake  Tahoe's  water  quality,  voted 
unanimously  to  ban  all  vessels  using 
two-stroke,  internal  combustion 
engines,  including  PWC,  because  of 
their  adverse  effects  on  water  quality. 
Lake  Tahoe's  ban  began  in  2000. 

Historically,  the  National  Park  Service 
grouped  PWC  with  all  other  vessels. 
Thus,  people  could  use  PWC  within  a 
park  service  unit  when  the  unit  allowed 
the  use  of  other  vessels.  However,  by 
1998  the  National  Park  Service  had 
closed  seven  units  to  PWC  and  other 
motorized  vessels  use  through  the 
implementation  of  horsepower 


restrictions  and  park-specific 
regulations  such  as  those  promulgated 
by  Everglades  I^]ational  Park.  At  that 
time,  the  National  Park  Service  was 
reevaluating  its  management  of  PWC 
use,  based  on  its  responsibilities  under 
the  Organic  Act  and  increased  concerns 
for  public  safety. 

In  May  1998,  the  Bluewater  Network, 
a  private,  independent,  non-profit 
organization,  iiled  a  petition  urging  the 
National  Park  Service  to  initiate  a 
rulemaking  process  to  prohibit  PWC  use 
throughout  the  national  park  system.  In 
response  to  the  petition  the  National 
Park  Service  proposed  a  specific  PWC 
regulation  premised  on  the  notion  that 
PWC  differ  from  conventional  watercraft 
in  terms  of  design,  use,  safety  record, 
controversy,  visitor  impacts,  resomce 
impacts,  horsepower-to- vessel  ratio,  and 
thrust  capacity  (63  FR  49312,  Sept.  15, 
1998). 

The  National  Park  Service  envisioned 
the  servicewide  regulation  as  an 
opportunity  to  evaluate  impacts  of  PWC 
use  before  authorizing  their  use.  The 
preamble  to  the  servicewide  regulation 
calls  the  regulation  a  "conservative 
approach  to  managing  PWC  use"  that 
considered  resource  concerns,  visitor 
conflicts,  visitor  enjoyment,  and  visitor 
safety.  During  a  60-day  public  comment 
p^eriod,  the  National  Park  Service 
received  nearly  20,000  comments  on  the 
proposed  regulation.  As  a  reisuJt  of 
public  comments  and  further  review, 
the  National  Park  Service  issued  a  final 
rule  (36  CFR  3.24(a),  64  FR  15077, 
March  21.  2000)  that  prohibited  PWC 
use  in  park  units,  luiless  authorized  by 
a  special  regulation. 

In  the  2001  Management  Policies,  the 
NPS  adopted  its  new  servicewide  policy 
for  PWC.  As  stated  in  section  8.2.3.3, 
"PWC  use  is  prohibited  unless  it  has 
been  identified  as  appropriate  for  a 
specific  park."  PWC  use  can  only  be 
authorized  based  on  "an  evaluation  of 
the  park's  enabling  legislation,  resources 
and  values,  other  visitor  uses,  and 
overall  management  objectives  [that] 
confirms  that  PWC  use  is  appropriate 
and  consistent"  with  other  NPS 
management  goals  and  objectives. 

PWC  Use  at  Glen  Canyon  National 
Recreation  Area 

Motorboats  and  other  watercraft  such 
as  houseboats,  ski  boats,  fishing  boats, 
and  powerboats  have  been  used  in  Glen 
Canyon  National  Recreation  Area  since 
its  establishment  in  1972.  PWC  use  has 
emerged  at  the  recreation  area  with  the 
introduction  of  this  type  of  vessel  in  the 
1980s.  Prior  to  2000.  PWC  use  was 
allowed  throughout  Glen  Canyon 
National  Recreation  Area  except  in  the 
waters  designated  closed  in  the 


Superintendent's  Compendium,  which 
included  portions  of  the  Colorado,  Dirty 
Devil,  Escalante.  and  San  Juan  rivers. 
These  closures  were  for  the  protection 
of  environmental  values  and  the 
avoidance  of  conflict  between  users. 

Glen  Canyon  National  Recreation 
Area  is  located  within  the  states  of 
Arizona  and  Utah.  Both  states  enforce 
their  laws  on  Lake  Powell  within  their 
respective  state  jiu-isdictions.  The 
National  Park  Service  adopts  (36  CFR 
3.1)  and  enforces  these  state  regulations 
together  with  the  NPS  boating 
regulations  in  part  3  of  Title  36  of  the 
Code  of  Federal  Regulations.  The  United 
States  Coast  Guard  Regulations  are  also 
adopted  in  36  CFR  part  3. 

On  January  17.  2003,  the  National 
Park  Service  published  a  notice  of 
proposed  rulemaking  for  the  operation 
of  PWC  at  Glen  Canyon  National 
Recreation  Area  (68  FR  2466).  The 
proposed  rule  for  PWC  use  was  based 
on  alternative  B  (the  preferred 
alternative)  in  the  Glen  Canyon  National 
Recreation  Area  Draft  Environment 
Impact  Statement  (DEIS).  The  DEIS  was 
made  available  for  public  review  on 
September  13,  2002  (67  FR  58071).  The 
DEIS  analyzed  three  alternatives  for 
addressing  PWC  use  at  Glen  Canyon 
National  Recreation  Area.  Two  of  the 
alternatives  would  permit  PWC  use  with 
certain  restrictions  through  the 
development  of  special  regulations. 
Alternative  A  would  reestablish  the 
limits  on  PWC  use  that  existed  prior  to 
2002  under  the  Superintendent's 
Compendium.  Alternative  B  would 
impose  additional  restrictions  on  PWC 
use  beyond  what  was  proposed  by 
alternative  A.  Alternative  C  would  leave 
intact  the  existing  36  CFR  3.24 
prohibition  on  PWC  use  within  the 
recreation  area.  The  60-day  public 
comment  period  for  the  proposed  rule 
ended  March  18,  2003. 

A  Final  Environmental  Impact    ' 
Statement  (FEIS)  was  made  available  to 
the  public  on  May  16,  2003  (68  FR 
26645).  Some  changes  were  made  in  the 
FEIS  in  response  to  the  over  30,000 
public  and  agency  comments  received 
on  the  DEIS.  These  changes  are 
discussed  below  under  "Changes  to  the 
Final  Rule."  The  FElS  includes  a 
discussion  of  comments  section  that 
addresses  all  of  the  issues  raised  by  . 
commenters  to  the  DEIS.  A  Record  of 
Decision  on  the  FEIS  was  signed  by  the 
National  Park  Service  on  June  27,  2003. 

While  Glen  Canyon  National 
Recreational  Area  was  officially  closed 
to  PWC  use  on  November  6,  2002,  the 
closiue  was  temporarily  lifted  for  the 
summer  season  of  May  10,  2003, 
through  September  30,  2003  after  an 
agreement  between  the  Bluewater 


Network  and  the  Superintendent  of 
Glen  Canyon  National  Recreational 
Area.  The  lifting  of  the  closure  will 
allow  the  use  of  PWC  on  the  majority  of 
Lake  Powell.  The  agreement,  however, 
retained  the  restrictions  in  the  2002 
Superintendent's  Compendium  and 
added  closures  from  the  mouth  of  San 
Juan  River  to  the  NRA  boundary  and 
north  or  beyond  mile  marker  108  of  the 
Colorado  River  as  measured  from  the 
Glen  Canyon  Dam  to  the  NRA  boundary. 

Changes  to  the  Final  Rule 

Some  changes  have  been  made  in  the 
FEIS  and  to  the  final  rule.  The 
alternatives  presented  in  the  DEIS  wen' 
modified  in  the  FEIS  in  response  to 
comments  received  on  the  DEIS.  The 
primary  modifications  to  alternatives  A 
and  B  in  the  FEIS  include  conducting  a 
3-year  pilot  study  to  identify  and 
develop  conflict  resolution  techniques 
and  preparing  a  comprehensive  lake 
management  plan  to  address  all  uses  of 
Lake  Powell.  Additionally,  alternative  B 
and  the  final  rule  were  modified  to 
include  compliance  with  2006  emission 
standards  (described  below)  and  to  add 
an  additional  geogiraphic  restriction. 

1.  Alternative  B  includes  strategies  to 
better  protect  recreation  area  resources, 
improve  visitor  safety,  and  reduce 
conflicts.  These  strategies  include 
conducting  a  3-year  pilot  study  to 
identify  the  techniques  and  area 
restrictions  that  would  be  most  effective 
in  reducing  conflicts  and  preparing  a 
comprehensive  lake  management  plan 
addressing  all  uses.  See  the  discussion 
below  in  the  comments  summary  (e.g., 
comment  numbers  20  and  60)  and  in 
appendix  C  of  the  Draft  and  Final 
Environmental  Impact  Statement. 

2.  Alternative  B,  as  reflected  in  this 
final  rule,  requires  that  PWC  in  the 
recreation  area  meet  the  2006  U.S. 
Envfronmental  Protection  Agency 
emissions  standards  by  the  end  of  2012 
and  in  subsequent  years.  PWC  not 
meeting  the  standards  would  no  longer 
be  permitted  to  operate  within  Glen 
Canyon  National  Recreation  Area 
beginning  in  2013.  See  the  discussion 
below  under  number  1 7  in  the 
comments  discussion. 

"  3.  In  the  DEIS  and  NPRM  a  PWC 
would  have  been  allowed  to  operate  at 
flat  wake  speed  on  the  Dirty  Devil  River 
upstream  of  the  Utah  Highway  95  bridge 
to  a  point  where  measurable 
downstream  current  is  encountered.  In 
the  FEIS  and  final  rule,  PWC  use  on  the 
Dirty  Devil  River  upstream  of  the  Utah 
Highway  95  bridge  is  prohibited.  In 
addition  the  reference  to  Coyote  Gulch 
in  the  proposed  rule  has  been  changed 
in  the  final  rule  to  reference  Coyote 
Creek.  Coyote  Creek  is  the  correct 
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geographic  i  lame  for  the  area  discussed 
and  this  noi^-substantive  change  was 
made  for  clarification. 

Discussion  ( tf  Economic  Effects  of  PWC 
Use 

In  the  Ecc  lomic  Analysis,  NPS 
estimates  th  it  the  total  impact  of  the 
proposed  ali  ematives  for  regulating 
PWC  use  in  jlen  Canyon  on  Page, 
Arizona,  oul  put  is  $23.8  to  $39.9 
million  for  i  Iternatives  A  and  B  and  $0 
for  Alternati  ve  C  (because  this 
alternative  i  laintains  baseline 
conditions)  n  the  first  year  after  the  rule 
implementa  ion.  The  increases  in 
output  unde  r  Alternatives  A  and  B  are 
substantial  c  ompared  to  the  size  of  the 
regional  eco  lomy,  ranging  from  about 
11  to  18  pen  ent  of  regional  personal 
income.  Are  i  businesses  would  be 
likely  to  exp  jrience  large  positive 
impacts  und  3r  this  final  rule. 

Summary  of  Comments 

A  propose  i  rule  was  published  for 
public  comn  ent  on  January  17,  2003  (68 
FR  2,466-76  ,  with  the  comment  period 
lasting  until  Vlarch  17.  2003.  The 
National  Par  c  Service  received  2,170 
timely  writte  n  responses  regarding  the 
proposed  rej  ulation.  Of  the  responses, 
1,973  were  fi  irm  letters  in  5  separate 
formats  and  197  were  individual  letters. 
Of  the  197  ir  dividual  letters  received 
180  were  fro  n  individuals.  5  from 
businesses,  f  from  organizations  and  4 
from  public  igencies.  Within  the 
analysis,  the  term  "commenter"  refers  to 
an  individua  ,  business,  or  organization 
that  respond  id.  The  term  "comments' 
refers  to  stat(  ments  made  by  a 
commenter. 

General  Con  ments 
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and  Dirty  Devil  Rivers  will  be 
implemented  to  reduce  visitor  conflicts 
with  river  rafters,  fishermen,  and 
backcountry  hikers;  promote 
opportunities  for  quiet  and  solitude;  and 
ensure  visitor  safety.  Following 
completion  of  the  Final  Environmental 
Impact  Statement,  it  remains  within 
National  Park  Service  authority  to 
prescribe  similar  use  restrictions  on  all 
watercraft,  if  appropriate. 

Glen  Canyon  expects  to  proceed  with 
a  Lake  Management  Plan  in  the  near 
future,  which  will  further  examine 
vessel  management  as  a  whole  on  the 
waters  of  Lake  Powell  and  its 
tributaries. 

2.  A  number  of  comment ers, 
including  PWIA,  proposed  that  the  flat- 
wake  zone  should  apply  to  all 
motorized  vessels.  Restricting  only  PWC 
to  flat-wake  speeds  presents  a  safety 
hazard  if  other  vessels  are  permitted  to 
operate  at  significantlv  faster  speeds. 

NPS  Response:  Under  a  combination 
of  NPS  regulations  and  State  laws  and 
regulations  all  vessels  are  required  to 
operate  at  flat  wake  speed  in  certain 
areas.  In  the  case  of  the  Escalante  River, 
the  NPS  is  requiring  in  this  special 
regulation  all  PWCs  to  operate  at  flat 
wake  speed  because  of  the  narrow 
waterways,  blind  comers  and  high  use 
of  the  area,  which  would  otherwise  be 
a  safety  concern.  The  NPS  has  already 
adopted  this  requirement  for  all  vessels 
in  the  Superintendent's  Compendium 
for  the  same  reasons. 

3.  Many  commenters  questioned  why 
the  focus  of  the  analysis  was  on  PWC 
alone  when  other  motorized  watercraft 
have  similar  or  greater  impacts  on  park 
resources. 

NPS  Response:  The  focus  was  on 
PWC  because  of  the  new  management 
approach  taken  by  the  NPS.  As  a  result, 
PWC  use  would  be  prohibited  unless 
Glen  Canyon  NRA  adopted  a  special 
regulation.  The  EIS  and  rulemaking 
were  not  designed  to  determine  if  PWC 
caused  more  environmental  damage  to    . 
park  resources  than  other  boats,  but 
rather  to  determine  if  PWC  use  was 
consistent  with  Glen  Canyon  National 
Recreation  Area's  enabling  legislation 
and  management  goals  and  objectives. 
As  stated  in  the  "Piu-pose  of  and  Need 
for  Action"  chapter  in  the  Draft  and 
Final  Environmental  Impact  Statements, 
the  overall  objective  for  the  EIS  and 
rulemaking  is  to  evaluate  a  range  of 
alternatives  and  strategies  to  manage 
PWC  use,  with  the  goal  of  ensuring 
protection  of  recreation  and  resource 
value.  The  impacts  of  other  motorized 
watercraft  could  be  considered  in  a 
future  Lake  Management  Plan. 

4.  One  commenter  stated  that  the 
analysis  should  include  examples  of 
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best  management  practices  to  avoid  or 
reduce  pollution  to  the  recreation  area. 
They  encourage  the  National  Park 
Service  to  "use  all  available  practices  to 
meet  the  intent  of  guidance  issued  by 
the  Council  on  Environmental  Quality 
(CEQ)  integrating  pollution  prevention 
opportunities  in  National 
Environmental  Policy  Act  (NEPA) 
planning,  documents  and  decisions 
(Pollution  Prevention  and  the  National    - 
Environmental  Policy  Act,  CEQ,  January 
1993)."  Pertinent  provisions  of 
executive  orders  should  be  addressed  in 
the  Final  Environmental  Impact 
Statement  and  the  future  Lake 
Management  Plan  referenced  in  this 
rulemaking. 

NPS  Response:  Each  impact  topic 
contains  a  summary  of  the  applicable 
laws  and  regulations  that  were  applied 
in  the  analysis  of  the  effects  of  PWC  on 
Glen  Canyon  National  Recreation  Area 
resources  and  values. 

The  NPS  and  the  marina  operators 
have  developed  a  Spill  Prevention, 
Control,  and  Countermeasure  Plan 
(SPCC)  that  provides  recommendations 
and  requirements  to  prevent 
environmental  damage  resulting  from 
the  spills  of  oil  and  fuel.  These  plans  are 
required  by  the  Environmental 
Protection  Agency  (EPA)  as  stated  in  40 
CFR  part  112.  All  marina  operators  and 
National  Park  Service  must  comply  with 
these  requirements  and  Best 
Managemsnt  Practices  contained  within 
the  Spill  Prevention  Plan.  The  CEQ 
requires  NPS  units  to  comply  with  the 
recommendations  and  requirements 
established  by  the  NPS  Hazardous 
Waste  Management  and  Pollution 
Prevention  Team  and  the  EPA.  An  SPCC 
is  required  by  EPA  to  protect  the 
environment  from  oil  spills.  Glen 
Canyon  NRA  requires  the  current 
concessionaire  (ARAMARK)  to  have  a 
SPCC  plan  for  each  marina  fueling 
operations.  The  SPCC  plans  comply 
with  CEQ  guidance  the  commenter 
mentions  by  following  the  EPA 
standards  for  spill  protection  and 
prevention.  In  addition,  placards  are 
displayed  at  marinas  and  educational 
materials  are  made  available  to 
recreation  area  visitors  to  inform  boat 
operators  about  proper  fueling  of  vessels 
and  containers. 

The  National  Park  Service  manages 
the  water  of  Lake  Powell  in  accordance 
with  the  water  quality  standards  of 
Arizona  and  Utah.  Water  quality  in  Lake 
Powell  is  regulated  by  the  Arizona  and 
Utah  Departments  of  Environmental 
Quality  under  water  quality  steuidards 
and  regulations  that  are  promulgated  in 
the  Arizona  Administrative  Code  (R18- 
11-107)  and  Utah  Administrative  Code 
(R317-2),  respectively.  Consistent  with 


Federal  regulations,  Arizona  and  Utah 
have  established  numerical  and 
narrative  standards  that  protect  existing 
and  designated  uses  of  state  waters  and 
implement  the  antidegradation 
requirements.  Compliance  with  the 
numerical  standards  for  water  quality  is 
determined  at  control  points  that  are 
specified  in  the  regulations. 

In  the  case  of  the  Draft  and  Final 
Environmental  Impact  Statements,  three 
alternatives  for  PWC  management  were 
analyzed.  The  alternatives  also  consider 
means  to  mitigate  the  effects  of  PWC  on 
park  resources  and  values,  including 
limiting  use  in  areas  where  management 
objectives  strive  to  create  a  visitor 
experience  without  intrusion  of  these 
vessels  or  where  important  park 
resources  must  be  protected.  Alternative 
B  (modified  preferred  alternative)  in  the 
Final  Environmental  Impact  Statement 
includes  mitigation  measures  to  protect 
other  peu-k  users  from  potential  conflicts 
with  PWC  (refer  to  the  modified 
preferred  alternative  section  in  the 
"Environmental  Consequences" 
chapter),  as  well  as  other  measines  to 
protect  species  of  special  concern  and 
water  and  air  resources.  Requiring  that 
PWC  used  in  the  recreation  area  after 
2012  be  compliant  with  the  EPA  2006 
emission  standards  for  gasoline  marine 
engines  under  alternative  B  {modified 
preferred  alternative)  will  further 
mitigate  impacts  of  these  vessels  on 
recreation  area  resources.  The  National 
Park  Service  finds  that  the  modified 
preferred  alternative  will  riot  result  in 
an  impairment  of  park  resources  and 
values  for  which  the  Glen  Canyon 
National  Recreation  Area  was 
established. 

5.  Several  commenters  stated  that 
limiting  access  to  PWC  users  is  against 
the  intent  which  Glen  Canyon  National 
Recreation  Area  was  created. 

NPS  Response:  The  authorizing 
legislation  for  Glen  Canyon  National 
Recreation  Area  was  considered  when 
developing  alternatives  to  be  analyzed 
in  the  Draft  and  Final  Environmental 
Impact  Statements.  The  "Introduction" 
section  in  the  "Purpose  of  and  Need  for 
Action"  chapter  in  the  Draft  and  Final 
Environmental  Impact  Statements  states 
that  the  overall  objective  for  the 
regulation  and  EIS  is  to  evaluate  a  range 
of  alternatives  and  strategies  to  manage 
PWC  use,  to  protect  recreation  and 
resource  values.  This  objective  was 
derived  from  the  enabling  legislation  for 
Glen  Canyon  National  Recreation  Area. 
As  further  stated  in  this  section,  a 
thorough  analysis  for  the  management 
of  PWC  was  also  provided  under  each 
alternative  following  the  guidance  of  the 
National  Park  Service  Management 
Policies  (2001). 


Both  the  servicewide  regulation  and 
the  National  Park  Service  Management 
Policies  acknowledge  that  park  units 
proposing  to  continue  PWC  use  must 
complete  an  analysis  of  impacts  from 
PWC  use.  This  analysis  includes  a 
thorough  review  of  the  enabling 
legislation  of  the  unit  and  its 
management  objectives,  and  the      < 
resources  and  values  potentially 
affected  by  continued  PWC  use. 

In  the  case  of  the  Draft  and  Final 
Environmental  Impact  Statements,  three 
alternatives  were  analyzed  under 
various  PWC  scenarios.  The  alternatives 
consider  various  ways  of  mitigating  the 
effects  of  PWC  on  park  resources  and 
values,  including  limiting  use  in  areas 
where  management  objectives  strive  to 
create  a  visitor  experience  without 
intrusion  of  these  vessels  or  where 
important  park  resources  must  be 
protected.  Alternative  B  (modified 
preferred  alternative)  in  the  Final 
Environmental  Impact  Statement 
includes  mitigation  measures  to  protect 
other  park  users  from  potential  conflicts 
with  PWC  (refer  to  the  discussion  for 
alternative  B  in  the  "Environmental 
Consequences"  chapter),  as  well  as 
other  measures  to  protect  species  of 
special  concern  and  water -and  air 
resources. 

As  a  result,  the  alternatives  presented 
in  the  Draft  and  Final  Environmental 
Impact  Statements  protect  resources  and 
values  while  providing  for  a  number  of 
different  recreational  opportunities  for 
park  visitors  to  enjoy  at  Glen  Canyon 
National  Recreation  Area.  The  NPS 
concluded  that  limiting  PWC  access  in 
certain  areas  is  necessary  and 
appropriate  for  achieving  management 
objectives  in  those  areas  of  Glen  Canyon 
NRA. 

6.  Several  comments  were  received 
citing  the  Organic  Act  and  the  mission 
of  the  National  Park  Service  to  leave  the 
resoinces  and  wildlife  "unimpaired  for 
future  generations."  A  number  of  letters 
were  received  stating  Federal  law 
clearly  prohibits  activities  that  impair  or 
derogate  the  recreation  area  resources. 

NPS  Response:  We  agree.  The 
"Summary  of  Laws  and  Policies" 
section  in  the  "Environmental 
Consequences"  chapter  summarizes  the 
three  overarching  laws  that  guide  the 
National  Park  Service  in  making 
decisions  concerning  protection  of  park 
resources.  These  laws,  as  well  as  others, 
are  also  reflected  in  the  NPS 
Management  Policies.  An  explanation  of 
how  the  Park  Service  applied  these  laws 
and  policies  to  analyze  the  effects  of 
PWC  on  Lake  Powell  resources  and 
values  can  be  found  under  "Impairment. 
Analysis"  in  the  "Methodology"  section 
of  the  "Environmental  Consequences" 
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chapter.  For  each  resource  topic,  the 
Final  Environmental  Impact  Statement 
established  thresholds  or  indicators  of 
magnitude  of  impact.  An  impact 
approaching  a  "major"  level  of  intensity 
is  one  indication  that  impairment  could 
result.  For  each  impact  topic,  when  the 
intensity  approached  "major,"  the 
interdisciplinary  planning  team  would 
consider  mitigation  measures  to  reduce 
the  potential  for  "major"  impacts,  thus 
reducing  the  potential  for  impairment. 
The  National  Park  Service  finds  that 
alternative  B  (modified  preferred 
alternative)  presented  in  the  Final 
Environmental  Impact  Statement  will 
not  result  in  an  impairment  of  park 
resources  and  values  for  which  the  Glen 
Canyon  National  Recreation  Area  was 
established. 

Rulemaking  Pnxiiess  Comments 

7.  Several  comihenters  questioned 
how  a  proposed  rule  supporting  a 
preferred  alternative  can  be  issued 
before  a  Final  Environmental  Impact 
Statement  emd  a  Record  of  Decision 
have  been  issued. 

NPS  Response:  In  January  of  2003,  the 
National  Park  Service  published  a 
proposed  rule  that  proposed  the 
preferred  alternative  in  the  Draft 
Environmental  Impact  Statement.  The 
National  Park  Service  approach  was  to 
allow  the  public  an  opportunity  to  view 
the  preferred  alternative  in  a  regulatory 
form  and  comment  on  that  proposed 
rule  similar  to  the  comment  period  for 
the  Draft  Environmental  Impact 
Statement.  Upon  review  and 
consideration  of  those  comments,  cuid  in 
conjimction  with  the  comments 
received  on  the  Draft  Environmental 
Impact  Statement,  the  National  Park 
Service  has  modified  the  final  rule  and 
the  Final  Environmental  Impact 
Statement.  Publishing  the  proposed  rule 
after  the  DEIS  allowed  the  National  Park 
Service  to  maintain  flexibility  in  the 
regulatory  optipns  in  contrast  to  if  it  had 
waited  until  after  the  Record  of  Decision 
was  issued,  since  that  would  have  been 
a  final  decision  document. 

8.  One  commenter  stated  that  until 
the  NEPA  process  is  complete,  the 
rulemaking  does  not  perform  the 
minimal  duty  of  informing  the  agency  or 
the  public  about  the  environmental 
effects  of  the  proposed  rule. 

NPS  Response:  Federal  rulemaking 
requires  that  the  National 
Enviroiunental  Policy  Act  be  addressed, 
along  with  various  other  laws  and 
Executive  Orders,  in  the  proposed  and 
final  rules.  Again,  the  National  Park 
Service  approach  was  to  illow  the 
public  to  comment  on  the  preferred 
alternative  identified  in  the  Draft 
Environmental  Impact  Statement  in  a 


regulatory  ft  irm.  This  is  the  purpose  of 
issuing  prop  osed  rules;  to  give  \he 
public  a  pre  iminary  review  of  a 
proposed  ac  ion  with  opportunity  to 
comment  on  that  proposal,  provide 
additional  o :  new  information,  and 
point  out  el(  ments  which  the 
commenter  feels  are  accurate  or 
inaccurate.  To  that  end,  the  agency 
considers  th  Dse  comments  and  modifies 
the  final  ruli  i  as  necessary  or  even  re- 
proposes  a  n  ew  rule  if  significant 
changes  nee  1  to  be  made.  The  National 
Park  Service  cannot  issue  a  final  rule 
until  a  Recoj  d  of  Decision  is  issued 
under  the  N  iPA  portion  of  the 
Compliance  section  of  the  rule.  The 
final  rule  is  he  National  Park  Service's 
final  conclu!  ion  and  must  be  consistent 
with  the  Rec  3rd  of  Decision. 

9.  One  coifmaenter  stated  that  there  is 
a  problem  with  publishing  a  final  rule 
prior  to  com  )leting  the  NEPA  process 
and  that  this  would  tend  to  nullify  the 
intent  of  NE  'A  by  revealing  that  the 
National  Par  c  Service  has  already 
reached  a  co  iclusion  prior  to  actually 
jierforming  t  le  required  analysis. 

NPS  Respt  nse:  We  agree,  but  the 
commenter  i  lay  misunderstand  what 
was  publishi  d  in  the  Federal  Register. 
The  Nationa  Park  Service  has  only 
published  an  d  taken  comment  on  a 
proposed  rul ;.  This  document  is  the 
final  rule  an<  it  is  being  published  now 
that  the  NEP  ^  process  is  complete  and 
a  Record  of  [  ecision  has  been  issued. 

10.  One  CO  nmenter  stated  that  the 
statement  "T  le  National  Park  Service 
has  analyzed  this  rule  in  accordance 
with  the  crit*  ria  of  the  National 
Environment  al  Policy  Act  *   *   *"is 
clearly  not  tr  ie  since  the  environmental 
analysis  has  lot  been  completed.  There 
has  only  beei  i  a  Draft  Environmental 
Impact  Statei  nent  with  no  response  to 
the  concerns  raised  bv  the  public. 

NPS  Respo  nse:  NEPA  and  CEQ 
guidelines  re  quire  that  agencies  publish 
a  Draft  Envir  )nmental  Impact  Statement 
as  indicated  )y  the  commenter.  Because 
the  issuance  if  a  Draft  Environmental 
Impact  State]  [lent  is  consistent  with 
these  guideli  les,  and  neither  NEPA  nor 
CEQ  address  the  timing  related  to 
issuance  of  a  proposed  rule,  the 
National  Pari  Service  is  in  accordance 
with  NEPA. 

1 1 .  One  co:  nmenter  is  concerned  that 
earlier  public  conmients  on  the  Draft 
Environment  il  Impact  Statement  were 
not  taken  int(  i  consideration  in  the 
rulemaking  p  rocess  and  cites  that  the 
current  discu  ssion  in  the  final 
rulemaking  c  aes  not  address  any  of  the 
public  concei  ns. 

NPS  Respo  ise:  Again,  the  commenter 
seems  to  be  u  nder  the  impression  that 
the  National  'ark  Service  had 


previously  issued  a  final  rule  on  PWC 
management  at  Lake  Powell.  The 
National  Park  Service  has  issued  a 
proposed  rule  which  solicits  comments 
on  the  proposed  action  (implementation 
of  the  preferred  alternative  identified  in 
the  Draft  Environmental  Impact 
Statement).  The  National  Park  Service 
did  not  take  any  comments  received  on 
the  Draft  Environmental  Impact 
Statement  into  consideration  when 
vkrriting  the  proposed  rule.  Comments  on 
the  Draft  Environmental  Imp^.:t 
Statement  and  the  proposed  rule  were 
incorporated  in  the  Final  Environmental 
Impact  Statement,  which  was  released 
on  May  12,  2003,  and  were  considered 
and  are  discussed  in  this  final  rule. 

12.  One  commenter  questioned  the 
process  by  which  the  public  is  informed 
of  the  availability  of  the  proposed  rule 
stating  that  they  had  not  received  notice 
of  the  publication  of  the  rule  and  that 
it  was  not  available  in  the  press.  The 
conunenter  further  states  that 
organizations  or  individuals  who  - 
participate  in  the  NEPA  process  should 
be  kept  informed  of  the  progression  of 
the  process  through  the  Draft 
Enviroimiental  Impact  Statement, 
Environmental  Impact  Statement, 
Decision  Notice,  opportunities  for 
appeal,  and  the  opportunity  to  pursue  a 
legal  remedy. 

NPS  Response:  On  January  17,  2003, 
Glen  Canyon  issued  a  press  release 
informing  the  public  of  the  publication 
of  the  proposed  rule  in  the  Federal 
Register  (68  FR  2466).  In  addition,  the 
Federal  Register  is  available  to  all 
members  of  the  public  online  at  any 
time  and  in  libraries  throughout  the 
country.  The  National  Park  Service  does 
not  routinely  notify  individuals 
personally  about  stages  in  the 
rulemaking  process.  The  National  Park 
Service  has  many  parties  interested  in 
the  issue  of  PWC  and  relies  on  local  and 
national  media  and  the  National 
Recreation  Area's  website  to  provide 
notification  of  various  milestones 
included  in  planning,  environmental 
compliance,  and  rulemaking  to 
interested  parties. 

Comments  Related  to  Consultation  and 
Coordination 

13.  One  conunenter  requested  that  the 
National  Park  Service  include  all  of 
Bluewater  Network's  previous  letters 
and  correspondences  sent  to  Glen 
Canyon  concerning  PWC  activity  in  the. 
administrative  record  for  the  rule. 

NPS  Response:  The  "Methodology 
and  Purpose"  section  at  the  beginning  of 
volume  2  of  the  Final  Environmental 
Impact  Statement  provides  a  detailed 
explanation  of  how  public  conunents 
were  received,  reviewed,  and  ultimately 
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responded  to  in  the  document.  The 
criteria  for  determination  of  substantive 
comments  is  found  in  CEQ  regulations 
(40  CFR  1503.4)  and  amplified  in 
Director's  Order  12:  Conservation 
Planning,  Environmental  Impact 
Analysis,  and  Decision  Making  (section 
4.6  (B)).  Public  comments,  as  well  as 
other  factors,  were  used  by  Glen  Canyon 
National  Recreation  Area  to  modify  the 
"preferred  alternative"  (alternative  B) 
that  was  analyzed  in  the  Draft 
Environmental  Impact  Statement.  A 
description  of  the  modified  preferred 
alternative  B  is  found  in  the 
"Alternatives"  chapter  of  the  Final 
Environmental  Impact  Statement  and  in 
this  document. 

The  National  Park  Service 
acknowledges  the  30,000  citizen 
comments  submitted  on  the  National 
Park  Service  PWC  rulemaking.  The 
administrative  record  for  thii 
rulemaking  includes  all  conunents  and 
most  documents  received  from  the 
public,  including  those  comments 
submitted  by  the  Bluewater  Network. 

Conunents  Related  to  Alternatives 

14.  A  number  of  commenters 
disagreed  with  the  restrictions  on  the 
Escalante  River  presented  in  the 
analysis. 

NPS  Response:  Under  current  PWC 
management  as  described  in  the 
Superintendent's  Compendium  2002, 
PWC  travel  upstream  in  the  San  Juan, 
Escalante,  Colorado,  and  Dirty  Devil 
Rivers  is  restricted.  The  management 
actions  under  the  modified  preferred 
alternative  B,  for  the  San  Juan, 
Escalante,  Colorado,  and  Dirty  Devil 
Rivers,  will  additionally  restrict  travel 
downstream  on  the  same  stretches  of 
river.  Access  will  also  be  restricted  in 
both  directions  on  10  additional  miles 
of  the  Dirty  Devil  River  and  23  miles  on 
the  Colorado  River.  We  understand  the 
disagreement  with  the  restrictions,  but 
based  on  the  best  available  information 
developed  in  the  EIS  process,  the  NPS 
has  determined  these  restrictions  are 
necessary  on  the  rivers  to  reduce  visitor 
conflicts  with  river  rafters,  fishermen, 
and  backcountry  hikers;  promote  visitor 
enjoyment;  and  ensure  visitor  safety. 

15.  Many  commenters  stated  that  the 
selection  of  alternative  B  provides  no 
significant  benefit,  except  to  areas  at  the 
extreme  ends  of  the  tributaries  where 
there  is  no  significant  visitation  (and 
now  no  access).  Additional  alternatives 
are  available  that  allow  PWC's  access  to 
enjoy  Lake  Powell  without  destroying 
the  experience  of  other  users. 

NFS  Response:  The  NPS  Director's 
Order  12:  Conservation  Planning, 
Environment  Impact  Analysis  and 
Decision-Making  (NPS  2001b)  states  that 


a  full  range  of  alternatives  must  be 
examined,  and  that  "the  alternatives 
carried  forward  for  analysis  must  meet 
project  objectives  to  a  large  degree, 
although  not  necessarily  completely." 
The  National  Park  Service  believes  the 
Draft  and  Final  Environmental  Impact 
Statements  contain  a  reasonable  range  of 
alternatives  under  this  definition. 

In  addition,  the  modified  preferred 
alternative  B  provides  for  a  three-year 
pilot  study  to  further  evaluate  PWC  use 
areas.  Potential  restrictions  of  PWC  use 
in  other  locations  of  the  recreation  area 
will  be  evaluated  during  the  pilot  study. 
The  purpose  of  the  pilot  study  eind  a 
description  of  how  it  will  be 
implemented  are  provided  in  appendix 
C  of  the  Final  Environmental  Impact 
Statement. 

16.  Several  commenters  suggested 
that  the  alternative  selected  should 
incorporate  increased  education,  strict 
enforcement,  andiesting  and  licensing 
of  PWC  operators  and  that  they  would 
support  increased  fees  for  these 
improvements  or  institution  of  a  permit 
system. 

NPS  Response:  The  states  of  Arizona 
and  Utah  establish  the  current 
operational  age  of  PWC  users.  The 
licensing  of  boat  or  PWC  operators  rests 
with  the  State  governments  and  is  not 
an  appropriate  administrative  activity 
for  the  Federal  government.  Currently, 
the  State  of  Utah  provides  an  extensive 
and  nationally  recognized  mandatory 
education  program  for  PWC  users 
between  the  ages  of  12  and  17.  The 
National  Park  Service  will  continue  to 
support  this  existing  program.  In 
addition,  the  modified  preferred 
alternative  B  will  provide  enhanced 
educational  materials  and  programs 
highlighting  PWC  issues  to  distribute  to 
the  public  familiar  with  the  State  of 
Utah  education  program  and  for  those 
from  out  of  state  and  will  seek  funding 
to  increase  visitor  protection  staff. 

17.  Several  conunenters  siiggested 
that  the  alternative  selected  should  ban 
the  use  of  conventional  two-stroke 
technology  and  only  allow  clean 
technology  engines  that  would  meet 
2006  EPA  standards. 

NPS  Response:  The  NPS  considered 
an  immediate  ban  of  conventional  two- 
stroke  technology  but,  based  upon  the 
findings  of  the  EIS  process,  determined 
it  was  not  necessary  to  protect  the 
resource  and  would  impose  an 
unreasonable  economic  burden  on  PWC 
users.  Iilstead,  the  modified  preferred 
alternative  B  of  the  Final  Environmental 
Impact  Statement  requires  that  PWC 
used  at  Glen  Canyon  NRA  must  meet 
the  EPA  2006  emission  standards  by  the 
end  of  2012.  PWC  not  meeting  the 
standards  would  no  longer  be  allowed 


to  operate  in  Glen  Canyon  National 
Recreation  Area  beginning  in  2013. 

The  National  Park  Service  expects 
that  by  2012,  most  PWC  owners  would 
already  be  in  compliance  with  the  2006 
EPA  marine  engine  standards.  The 
economic  impact  on  visitors  as  a  result 
of  the  2012  engine  type  restrictions  is 
expected  to  be  small.  PWC 
manufacturers  currently  offer  models 
that  are  compliant  with  the  EPA  2006 
standards,  and  new  PWC  purchased 
after  2006  will  all  meet  the  EPA 
emission  standards.  The  average 
operating  life  of  a  PWC  is  5  to  10  years, 
depending  upon  the  source  (see  the 
"General  Methodology"  section  in  the 
"Environmental  Consequences"  chapter 
of  the  Final  Environmental  Impact 
Statement).  As  a  residt,  it  is  expected 
that  the  majority  of  noncompliant  PWC 
would  no  longer  be  in  operation  when 
the  engine  restrictions  proposed  under 
the  modified  preferred  alternative  B  take 
effect  at  the  end  of  2012. 

18.  Several  commenters  suggested 
restricting  speed  in  narrow  canyons  or 
making  major  canyons  flat-wake  zones 
to  reduce  visitor  conflicts  and  to- 
improve  visitor  safety. 

NPS  Response:  NPS  considered  these 
measures,  but  concluded  they  were  not 
necessary  because  of  existing  restriction 
imder  state  law.  Under  Utah  State  law, 
all  boaters  must  operate  at  flat-wake 
speeds  or  idle  speed  within  150  feet  of 
another  boat,  a  person  in  or  floating  on 
the  water,  a  waterskier  (except  those 
being  towed),  a  shore  fisherman,  a 
launching  ramp,  a  dock,  or  a  designated  . 
swimming  area.  Arizona  State  law 
requires  all  boaters  to  operate  at  flat- 
wake  speeds  within  60  feet  of  another 
vessel.  The  modified  preferred 
alternative  B  addresses  signing,  buoys, 
and  boater  education  that  will  enhance 
other  watercraft  operators'  observance  of 
safe  boating  practices. 

In  addition,  the  modified  preferred 
alternative  B  currently  provides  for  a 
three-year  pilot  study  to  further  evaluate 
PWC-use  areas.  Potential  restrictions  of 
PWC  use  in  other  locations  of  the 
recreation  area  will  be  evaluated  during 
the  pilot  study.  The  pinpose  of  the  pilot 
study  and  a  description  of  how  it  will 
be  implemented  are  provided  in 
appendix  C  of  the  Final  Environmental 
Impact  Statement. 

19.  Many  commenters  suggested 
additional  alternatives  to  restrict  PWC 
to  specific  areas  such  as:  Wahweap  Bay, 
Warm  Creek  Bay,  the  areas  near  Hall's 
Crossing  and  Bullfrog  Bay,  and  the  - 
Colorado  River  from  Warm  Creek  to  the 
Dam.  At  a  minimum,  restrict  their  usage 
to  the  less  remote  areas  of  the  lake,  e.g., 
the  main  channel  and  certain  large  bays. 
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NPS  Response:  The  alternatives  in  the 
Draft  and  Final  Environmental  Impact 
Statements  were  developed  based  upon 
the  best  information  available.  The  area 
restrictions  imder  the  modified 
preferred  alternative  B  on  PWC  use  were 
identified  because  of  the  levels  of  non- 
motorized  and  passive  uses  that  pose 
present  or  potential  conflicts. 
Alternative  B  currently  provides  for  a 
three-year  pilot  study  t'    urther  evaluate 
PWC  use  areas.  Potential  restrictions  of 
PWC  use  in  other  locations  of  the 
recreation  .rea  will  be  evaluated  during 
the  pilot  study.  The  pilot  study  will 
provide  the  recreation  area  managers 
with  additional  information  to  evaluate 
reasonable  measures  to  manage  all  lake 
uses  and  activity  until  a  lake 
management  plan  is  developed  for  Glen 
Canyon  NRA.  The  purpose  of  the  pilot 
study  and  a  description  of  how  it  will 
be  implemented  are  provided  in 
appendix  C  of  the  Draft  and  Final 
Environmental  Impact  Statements. 
•  20.  One  commenter  was  opposed  to 
implementing  a  pilot  study  because  it 
would  result  in  PWC  users  avoiding 
areas  zoned  as  flat-wake  and  would 
concentrate  their  use  in  other  areas  of 
the  lake  thereby  reducing  the  ability  of 
the  study  to  adequately  assess  conflict 
between  PWC  and  other  users. 

NPS  Response:  The  National  Park 
Service  must  manage  Glen  Canyon 
National  Recreation  Area  to  protect  the 
recreational  opportimities  available  at . 
the  park,  as  well  as  the  natural  resources 
found  in  the  lake  and  siurounding 
lands.  To  accomplish  this,  a  lake 
management  plan  will  be  developed 
which  will  provide  the  tools  necessary 
to  analyze  activities  that  take  place  on 
the  lake  and  determine  if  unacceptable 
impacts  are  occurring.  Even  though 
there  is  rationale  and  need  to  consider 
management  of  PWC  under  a  separate 
decision^making  framework,  there 
remains  the  need  to  examine  all  uses  of 
the  lake  collectively.  As  identified  in 
the  cumulative  effects  analysis  under 
each  impact  topic,  there  are  many 
management  issues  involving  the  Unix  of 
lake  uses  that  will  require  additional 
planning  in  a  lake  management  plan. 

Modified  alternative  B  provides  for  a 
three-year  pilot  study  to  further  evaluate 
PWC-use  areas.  Potential  restrictions  of 
PWC  use  in  other  locations  of  the 
recreation  area  will  be  evaluated  during 
the  pilot  study.  The  pilot  study  will 
provide  recreation  area  managers  the 
best  available  data  to  manage  all  lake 
us'^s  and  activity  until  a  lake 
n  '.nagement  plan  is  developed.  There 
aie  no  guarantees  or  predictable 
outcome  for  what  open  areas  PWC  users 
will  or  will  not  utilize  during  the  initial 
implementation  of  this  regulation.  The 
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Comments  delated  to  Visitor  Conflicts 

and  Safety  I 

I 

21.  One  cbmmenter  stated  that 

children  un  ler  the  age  of  16  that  operate 
PWC  is  a  sa  ety  issue  that  should  be 
addressed. 

NPS  Resp  onse:  The  National  Park 
Service  doe  i  not  currently  have 
regulations  vhich  set  a  minimum  vessel 
operator  age .  The  States  of  Arizona  and 
Utah  do  haM  e  current  operational  age 
requiremeni  s  for  PWC  users  and  those 
requirement  s  are  enforced  by  Park 
Rangers  at  C  len  Canyon  as  NIPS 
requirements  pursuant  to  36  CFR  3.1. 
Arizona  regi  ilations  require  children 
younger  tha  1 1 2  years  of  age  to  be 
accompahie  i  by  an  adult  when 
operating  a  'WC.  Children  older  than  12 
years  can  of  erate  a  PWC  alone.  Utah 
laws  and  rej  ulations  state  that  children 
between  12  md  15  can  operate  PWC 
after  compU  ting  a  mandatory  boating 
education  c<  lurse  if  they  remain  within 
visual  parental  supervision.  Children 
ages  16  to  1!  must  complete  a 
mandatory  I  oating  education  course  to 
operate  a  P\  !C  without  supervision.  The 
NPS  thinks  he  current  age  requirements 
are  acceptab  le  and  do  not  pose  a  safety 
issue  on  Lai  e  Powell. 

Comments  I  elated  to  Recreation  Area 
Operations 

22.  A  nun  ber  of  commenters  sjtated 
that  the  prol  lem  with  PWC  is  that  there 
are  sufficien  t  laws  in  place  to  protect 
visitors,  hov  ever  these  laws  are  not 
being  enforc  gd  and  that  there  needs  to 
be  more  enfi  ircement  of  these  laws. 

NPS  Resp  mse:  We  disagree  that  the 
existing  law ;  are  not  being  enforced. 
NPS  agrees  mat  there  is  a  need  for  more 
enforcemeni  and  an  element  of  the 
modified  pri  sferred  alternative  B  is  to 
seek  increas  ;d  funding  to  provide 
additional  1<  w  enforcement  at  Glen 
Canyon  Nati  onal  Recreation  Area  to 
enforce  the  « xisting  regulations.  An 
increased  ni  mber  of  law  enforcement 
officers  on  t  le  lake  would  have  the 
added  advai  tage  of  increasing  the 
number  of  v  sitor  contacts  on  the  lake  to 
prevent  unsi  fe  behavior.  In  addition,  an 
active  inforr  lation  and  education 
program,  alsa  an  element  of  the 
modified  pri  ferred  alternative  B,  will 
help  to  redu  ;e  the  need  for  enforcement 
actions.  Hov  ever,  the  NPS  is  working 
with  law  en  orcement  officers  from 


Arizona  and  Utah  to  provide  a  proper 
level  of  enforcement  of  the  existing 
laws. 

23.  One  commenter  asked  how  the 
Federal  noise  standard  which  states 
"Operating  a  vessel  in  or  upon  inland 
waters  so  as  to  exceed  a  noise  level  of 
82  decibels  measured  at'a  distance  of  82 
feet  (25  meters)  from  the  vessel  is 
prohibited,"  would  be  enforced  in  the 
areas  such  as  confined  canyons  and 
rivers  where  there  is  no  point  25  meters 
from  the  shore. 

NPS  Response:  Federal  and  State  law 
enforcement  staff  within  Glen  Canyon 
NRA  enforce  the  Federal  sound 
standard  in  areas  where  a  distance  of  82 
feet  (25  meters)  occurs  such  as  marina 
launch  areas  and  large  open  bays.  In 
confined  canyons  and  river  areas  where 
82  feet  is  not  obtainable,  a  stationary 
sound  level  test  can  determine  if  a 
motorboat  engine  is  exceeding 
acceptable  sound  levels.  Federal  and 
State  protection  staff  have  the  ability  to 
enforce  excessive  or  unusual  noise 
within  confined  areas  utilizing  the  SAE 
J20Q5  and  SAE  J1970  as  stated  within 
thp  State  of  Utah  Boating  Laws  and 
Ruies. 

Comments  Related  to  Water  Quality 

24.  Based  on  the  analysis  of  water 
quality  in  the  Draft  Environmental 
Impact  Statement  which  stated  that 
some  hydrocarbons  can  adsorb  onto 
suspended  soil  particles  and  settle  out, 
one  commenter  requested  that  any 
monitoring  plan  should  therefore 
include  sediment  chemistry  monitoring 
in  m£irinas  and  sediment  deposition 
areas  down  ciurent  for  the  constituents 
most  likely  to  settle,  including  poly- 
aromatic  hydrocarbons  (PAH). 
Additionally,  to  understand  whether 
current  sediment  conditions  and  aquatic 
health  of  the  benthic  community  is 
altered  from  the  historical  baseline,  the 
monitoring  plan  should  in'    ide  benthic 
population  sampling,  and  Liuassay  of 
these  sediments.  The  Final 
Enviroiunental  Impact  Statement  should 
identify  whether  there  is  potential  for 
these  sediment  deposition  areas  to  be 
dredged.  If  so,  it  may  merit 
implementing  management  practices  to 
reduce  or  eliminate  release  of  toxic 
constituents  from  PWC  use. 

NPS  Response:  Text  has  been  added 
to  the  Final  Enviroimiental  Impact 
Statement  in  the  "Alternatives"  section 
to  describe  the  monitoring  plan  that  was 
added  to  the  modified  preferred 
alternative  B.  A  report  is  presently  being 
completed  for  a  study  that  was  done  to 
determine  the  chemical  content  of 
sediment  at  the  main  inflow  area  of  the 
Colorado  River.  Funding  is  currently 
being  sought  for  another  study  to  do  the 
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same  evaluation  in  the  San  Juan  and 
Escalante  inflow/sediment  deposition 
areas.  These  studies  will  identify  the 
hydrocarbon  content  of  these  sediments. 
In  addition,  another  study  is  ciurently 
being  conducted  that  examines  the 
dynamics  of  sediment  re-suspension 
and  reworking  in  the  Colorado  River 
inflow.  The  monitoring  plan  that  will  be 
developed  for  the  lake  wiU  include 
PAHs,  as  well  as  other  gasoline 
constituents  that  may  become  re- 
suspended  when  there  is  down-cutting 
of  the  sediment  deposits  as  a  result  of 
lowering  lake  level.  The  monitoring 
program  that  will  be  developed  will  also 
consider  the  most  likely  places  for 
contamination,  such  as  marina  areas 
and  areas  downstream  from  major 
sediment  depositibnal  zones,  if 
appropriate.  The  data  from  a  study 
examining  visitor  effects  (including 
hydrocarbon  contamination)  in  three 
canyons  will  be  used  to  develop  water 
quality  baselines  for  Glen  Canyon 
National  Recreation  Area.  A  lake-wide 
monitoring  plan  will  then  be  developed 
using  the  data  gathered  and  the  methods 
tested  in  these  three  studies  (sediment, 
three  canyons,  and  synoptic).  Plan 
development  will  be  guided  by  the 
Technical  Advisory  Committee  that  was 
formed  in  1996  by  the  National  Park 
Service,  the  Departments  of 
Environmental  Quality  Water  Divisions 
of  Utah  and  Arizona,  and  other 
interested  organizations  and  agencies 
(including  the  EPA)  to  protect  Lake 
Powell  water  quality.  The  Technical 
Advisory  Committee  provides  an 
excellent  vehicle  for  establishing 
standeirds  and  protocols  for  Lake  Powell 
that  are  acceptable  to  the  EPA  and  states 
and  that  conform  to  the  states' 
regulations  developed  under  authority 
of  the  Clean  Water  Act.  Benthic 
population  sampling  and  bioassay  may 
be  included  in  the  monitoring  plan  as 
determined  to  be  appropriate  by  the 
Technical  Advisory  Committee. 
Dredging  to  remove  sediment  is  not 
contemplated  by  the  National  Park 
Service. 

25.  One  commenter  stated  that  the 
water  quality  assessment  uses 
assumptions  that  result  in 
overestimation  of  potential  PWC 
hydrocarbon  emissions  to  the  water  in 
Lake  Powell,  amounting  to  the  "most 
extreme  adverse  conditions."  For 
example,  benzo(a)pyrene  concentrations 
in  gasoline  range  from  0.19  to  2.8  mg/ 
kg,  and  the  highest  value  was  used. 
Similarly,  MTBE  concentrations  in 
gasoline  were  range  from  0  to  15%,  but 
only  the  highest  figure  was  used. 

NPS  Response:  In  an  effort  to 
determine  "what  could  happen,"  a 
conservative  methodology  was 


constructed  using  the  highest 
concentration  of  known  pollutants 
commonly  found  in  gasoline.  The 
values  referenced  by  the  commenter 
were  incorporated  into  the  analysis  to 
determine  if  the  mixing  layers  of  Lake 
Powell  have  adequate  volume  to 
mitigate  the  effects  of  carbureted  two- 
stroke  PWC  engines,  as  well  as  all  other 
twq-stroke  watercraft.  Using  this 
conservative  approach,  it  was 
determined  that  the  water  quality 
impacts  generated  by  PWC  use  would  be 
negligible  to  minor,  and  that  no  water 
quality  criteria  for  designated  uses  of 
the  lake  would  be  violated.  The 
National  Park  Service  is  satisfied  that 
incorporation  of  the  given  component 
concentration  in  gasoline  has  served 
this  approach.  Table  10  in  the  Final 
Environmental  Impact  Statement  shows 
the  benchmarks  used  in  the  evaluation 
for  each  pollutant. 

In  addition  the  modified  preferred 
alternative  B  in  the  Final  Environmental 
Impact  Statement  will  provide  an 
important  step  toward  substantially 
reducing  petroleum-related  pollution  by 
requiring  PWC  used  in  the  recreation 
area  after  2012  be  100%  compliant  with 
the  EPA  2006  emission  standards  for 
gasoline  marine  engines.  Based  on  the 
analysis  presented,  the  National. Park 
Service  finds  that  the  modified 
preferred  alternative  B  (including  the 
provision  for  continued  PWC  use)  will 
not  result  in  an  impairment  of  park 
water  quality. 

26.  One  commenter  stated  that  the 
assessment  represents  an  outdated  look 
at  potential  emissions  from  an 
overstated  PWC  population  of 
conventional  two-stroke  vessels,  and 
underestimates  the  accelerating 
changeover  to  four-stroke  and  newer 
technology  two-stroke  models.  Sales  of 
these  newer  models  have  already 
overtaken  conventional  two-stroke 
PWC.  The  commenter  estimates  that  the 
changeover  to  PWC  engines  that  meet 
the  requirements  of  the  EPA  2006  and 
California  Air  Resources  Board  (CARB) 
2008  emission  standards  is  occurring 
much  more  rapidly  than  EPA  and  the 
National  Park  Service  have  estimated. 
The  commenter  believes  that  the 
eimounts  of  unbumed  fuel  released  at 
Lake  Powell  wil'  decline  rapidly, 
achieving  a  reduction  from  the  1998 
baseline  levels  of  more  than  50%  by 
2006  and  approximately  80%  by  2012. 
The  Draft  Environmental  Impact 
Statement,  in  contrast,  only  estimated  a 
25%  reduction  in  hydrocarbon 
emissions  from  PWC  in  the  Glen 
Canyon  National  Recreation  Area  by 
2006,  and  onlv  a  50%  reduction  by 
2012. 


NPS  Response:  In  the  water  quality 
analysis,  the  assumption  made  by  the 
commenter  was  that  clean  technology 
engines  (any  engine  not  using 
carbureted  two-stroke  technology) 
would  be  90%  cleaner  than  the 
carbureted  two-stroke  engines.  This  is 
based  on  two  assumptions  made  by  the 
commenter.  The  first  is  based  on 
confidential,  proprietary  PWC  sales  and 
forecast  data  prepared  by  PWC 
manufacturers.  No  supporting  data  was 
supplied  with  the  comment. 

Tne  commenter  states  that  the  data 
indicates  that  the  conversion  of  PWC 
models  to  cleaner  engines  is  occiuring 
more  rapidly  than  anticipated  in  the 
1996  EPA  analysis  of  the  effects  of  the 
conversion  rule.  While  the  National 
Park  Service  has  no  reason  to  doubt  that 
PWC  conversions  are  proceeding  at  a 
greater  rate  than  forecast  by  the  EPA, 
there  is  no  survey  or  similar  data 
available  at  this  time  indicating  the 
engine  conversion  at  Glen  Canyon  is 
proceeding  at  a  faster  or  slower  rate  than 
the  EPA  forecast.  Therefore,  use  of  the 
EPA  rates  is  considered  appropriate. 
The  second  assumption  by  the 
commenter  is  that  75%  of  the  PWC  at 
Glen  Canyon  would  have  engines  that 
comply  with  the  CARB  conversion  rule 
that  requires  marine  engine 
manufacturers  implement  the  EPA 
emission  targets  sooner  than  those 
outlined  by  the  Federal  rule.  The 
commenter  assumes  that  50%  of  PWC 
users  at  Glen  Canyon  will  be  from 
California,  and  will  have  CARB- 
compliant  watercraft.  And  that  an 
additional  20%  will  have  CARB- 
compliant  vessels.  The  National  Park 
Service  concurs  that  many  watercraft 
users  at  Glen  Canyon  have  California 
registered  PWC,  and  they  will  meet 
CARB  standards.  However,  there  is  no 
data  relative  to  PWC  at  Glen  Canyon  to 
confirm  the  75%  figure  assumed  by  the 
commenter. 

The  National  Park  Service  emissions 
calculations  are  conservative  only  in  the 
sense  that  they  do  not  specifically 
accoimt  foif  watercraft  that  have  already 
been  or  will  be  converted  to  meet  EPA 
or  CARB  standards.  Under  the  modified 
preferred  alternative  B,  PWC  used  in  the 
recreation  area  after  2012  would  be 
100%  compliant  with  the  EPA  2006 
emissions  standards  for  the 
manufacturing  of  gasoline  marine 
engines. 

27.  One  commenter  stated  that  the 
Draft  Environmental  Impact  Statement 
acknowledges  that  hydrocarbon 
compounds  evaporate  rapidly  from 
water  and  are  subject  to  chemical 
breakdown,  but  then  states  that 
attenuating  factors  such  as  evaporation 
and  photodegradation  are  not  included 
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in  the  calculations.  In  addition,  the  EPA 
has  confirmed  that  studies  show  most 
unbumed  gasoline  and  gasoline 
.  additives  emitted  from  two-stroke 
marine  engines  evaporate  rapidly  from 
water  (The  Effects  of  Marine  Engine 
Exhaust  Emissions  on  Water  Quality, 
Summary  of  Findings  of  Various 
Research  Studies,  EPA  1994). 

NPS  Response:  In  1994,  the  EPA 
released  a  public  memorandum  entitled 
"The  Effects  of  Marine  Engine  Exhaust 
on  Water  Quality:  Summary  of  Findings 
of  Various  Research  Studies."  This 
dociunent  summarized  1 1  research 
papers  and  presents  volatilization  rates 
and  dilution  ratios  for  observable  effects 
such  as  taste,  odor,  and  generation  of  oil 
film.  At  temperatures  commonly  found 
in  Lake  Powell  during  the  summer 
boating  season,  the  majority  of  gasoline 
and  oil  components  would  be 
volatilized  within  1.2  hours.  Although  a 
portion  of  the  gas/oil  mixtine  may 
acciunulate  in  the  water  column,  water 
quality  testing  at  Lake  Powell  did  not 
reveal  detectable  levels  of  most  PAH 
components.  Given  that  the 
contaminants  were  largely  undetectable, 
specific  cumulative  analysis  of  the  PWC 
contribution  is  not  possible  at  this  time. 
The  text  has  been  changed  in  the  Final 
Environmental  Impact  Statement  to 
include  information  on  volatility 
consistent  \yith  the  above-referenced 
EPA  memorandiun. 

28.  One  commenter  requested  that  the 
Final  Environmental  Mpact  Statement 
list  all  designated  uses  for  the  water  in 
Lake  Powell. 

NPS  Response:  Designated  uses  for 
the  water  of  Lake  Powell,  as  defined  by 
Arizona  and  Utah,  include  drinking, 
recreation,  agricultural,  and  aquatic  life. 
The  complete  list  of  designated  uses  of 
the  water  as  defined  by  Arizona  and 
Utah  are  listed  in  the  "Water  Quality" 
section  of  the  "Affected  Environment" 
chapter  of  the  Draft  and  Final 
Environmental  Impact  Statements. 

29.  One  commenter  wanted  the 
presence  and  location  of  drinking  water 
intakes  addressed  in  the  analysis. 

NPS  Response:  There  are  two 
drinking  water  intakes  within  the  lake, 
one  near  Hite,  Utah  and  one  at  Glen 
Canyon"  Dam  that  serves  the  town  of 
Page,  Arizona.  The  intake  near  Hite  is 
approximately  V2  mile  north  (upstream) 
of  the  marina  when  the  lake  level  is 
above  3,630  feet  above  sea  level.  The 
Glen  Canyon  Dam  intake  is  imder  the 
jiuisdiction  of  the  Bureau  of    1 
Reclamation.  The  National  Park  Service 
has  no  access  to  the  site,  and  it  is  not 
responsible  for  monitoring  at  this 
location.  The  locations  of  the  drinking 
water  intakes  near  Hite  Marina  and  at 
Glen  Canyon  Dam  has  been  added  to  the 


"Affected  E  ivironment"  chapter  in  the 
"Water  Qua  ity"  section  in  the  Final 
Environmei  tal  Impact  Statement. 

30.  One  c  jmmenter  statedthat 
presenting  4verage-  values  for  water 
quality  testing  samples  infers  complete 
mixing  of  la  ce  waters. 

NPS  Resp  onse:  Inclusion  of  avera  r 
values  was  :  lot  intended  to  infer  that 
lake  waters  ire  mixed,  but  rather  to 
show  the  re  ider  a  mean  value  for 
relative  con  parison  to  measured 
maximum  a  id  minimum  values.  The 
"average  va  ues"  have  been  removed 
from  Table  I  \  in  the  Final  Environmental 
Impact  Stat(ment. 

31.  One  o  )mmenter  stated  that  the 
need  to  sam  ale  Wahweap  Marina  is 
called  to  att  sntion  based  on  the  results 
of  the  Bullfr  3g  Marina  sample  where 
benzene  coi  centrations  were  elevated. 

NPS  Resp  onse:  Under  the  modified 
preferred  all  ernative  B,  the  National 
Park  Servic*  would  implement  a  water 
quality  mon  itoring  program  at  Lake 
Powell.  Thi!  program'  will  be  guided  by 
the  Technic  il  Advisory  Committee,  and 
is  detailed  ii  1  the  Final  Environmental 
Impact  Stat(  ment  description  of  the 
modified  pr  (ferred  alternative  B  in  the 
"Alternatives"  chapter.  Locations 
selected  for  bngoing  testing  will  be 
chosen  to  m  iximize  use  of  data  in 
making  appi  opriate  management 
decisions. 

32.  The  E]  'A  requested  that 
monitoring  1  hould  also  be  done  in 
drinking  wa  :er  intakes  to  assure  that 
drinking  wa  er  standards  are  met  for 
Arizona  and  Utah. 

NPS  Resp  mse:  Water  quality 
monitoring  1 1  the  Hite  drinking  water 
intake  wouli  I  take  place  under  all 
alternatives  addressed  in  the  Final 
Environmen  tal  Impact  Statement.  The 
water  qualit  r  monitoring  program 
would  be  di  ected  by  the  Technical 
Advisory  Committee,  formed  in  1996  to 
protect  Lake  Powell's  water  quality.  The 
plan  would  msure  that  water  quality 
complies  wi  h  State  regulations  and 
criteria  and  s  consistent  with 
requirement  >  of  the  Clean  Water  Act. 

The  drink  ng  water  intake  at  Glen 
Canyon  Dan  ,  which  serves  the  town  of 
Page,  ArizoE  a,  is  under  the  jurisdiction 
of  the  Burea  1  of  Reclamation.  The 
National  Pane  Service  has  no  authority 
to  access  thi  >  site  to  obtain  water  quality 
samples.  Potable  water  obtained  from 
Lake  Powell  is  tested  after  treatment  at 
both  the  Hit  1  and  Page  water  treatment 
plants.  The  ocalities  are  responsible  for 
the  final  qua  lity  of  the  drinking  water, 
in  addition  1  d  the  State  requirements  for 
the  quality  c  f  the  drinking  water  soiuce. 
The  "Water  ;iuality"  section  in  the 
"Affected  Ei  vironment"  chapter  of  the 
Final  Envira  timental  Impact  Statement 


has  been  revised  to  include  additional 
information  regarding  the  drinking 
water  intakes  at  Hite  and  Page. 

33.  The  EPA  questioned  the  presence 
of  a  "rainbow  sheen"  in  the  marinas  and 
whether  this  was  a  violation  of  Utah 
Water  Quality  Standards  (R317-2,  Utah 
Administrative  Code). 

NPS  Response:  The  Utah  Department 
of  Environmental  Protection,  Water 
Quality  Division,  was  contacted  for 
interpretation  of  Water  Quality  Standard 
R317-2.  The  term  "oil  scum"  is  not 
intended  to  equate  to  the  "rainbow 
sheen"  commonly  seen  on  water 
surfaces  at  fueling  stations  and  marinas. 
Although  these  sheens  could  be 
considered  minor  violations,  they  are 
generally  localized  and  transient  and 
therefore  not  considered  a  significant 
enough  concern  to  warrant  pursuit  of  a 
violation  by  either  state.  The  sheen  itself 
was  not  tested  during  water  quality 
sampling  for  this  assessment. 
Suggestions  regarding  sampling 
locations  and  techniques  would  be 
incorporated  into  the  water  quality 
monitoring  program  proposed  under  the 
modified  preferred  alternative  B  in  the 
Final  Environmental  Impact  Statement. 
Recognizing  that  the  presence  of  the 
sheen  does  indicate  degraded  water 
quality,  the  text  in  the  Final 
Environmental  Impact  Statement  has 
been  changed  to  acknowledge 
temporary,  localized  degradation  of 
water  quality.  Because  the  sheen  results 
from  combined  marina  and  fueling 
activities,  it  was  not  possible  to 
determine  the  specific  PWC  related 
contribution  to  this  transient  water 
quality  issue. 

The  modified  preferred  alternative  B 
in  the  Final  Environmental  Impact 
Statement  includes  mitigation  measines 
to  further  protect  park  waters.  Under  the 
modified  preferred  alternative,  PWC 
used  in  the  recreation  area  after  2012 
will  be  100%  compliant  with  the  EPA 
2006  emission  standards  for  the 
manufacturing  of  gasoline  marine 
engines,  further  reducing  petroleiun- 
related  pollution.  Based  on  the  analysis 
presented,  the  National  Park  Service 
finds  that  the  modified  preferred 
alternative  B  will  not  result  in  an 
impairment  of  park  water  quality. 

34.  The  EPA  suggests  that  the  analysis 
should  address  whether  PWC  use  and 
fueling  of  vessels  in  marinas  that  result 
in  a  visible  sheen  or  numeric 
concentrations  would  be  in  violation  of 
Arizona  water  quality  standards.  If  so, 
the  water  quality  effects  should  be 
designated  "major"  rather  than 
"negligible  to  minor". 

NPS  Response:  Lake  Powell  is  an 
Arizona  Tier  II  water  body,  and  existing 
water  quality  "shall  be  maintained  and 


Federal  Register / Vol.  68,  No.  187 /Friday.  September  26,  2003 /Rules  and  Regulations  55457 


protected.  Water  quality  shall  not  be 
lowered  to  a  level  that  does  not  comply 
with  applicable  water  quality 
standards"  (Arizona  Administrative 
Code  R18-11-107;  see  the  "Water 
Quality"  section,  "Affected 
Environment"  chapter).  The  National 
Paik  Service  water  quality  sampling 
performed  at  Lake  Powell  did  not  show 
that  any  Arizona  water  quality  criteria 
were  exceeded.  As  shown  in  Table  9  in 
the  "Affected  Environment"  chapter, 
Arizona  standards  are  not  as  stringent  as 
those  for  Utah,  with  the  exception  of 
naphthalene  and  these  standards  are  not 
violated.  There  would  be  no  violation  of 
Arizona  water  quality  standards  set  for 
the  designated  uses  of  Lake  Powell 
under  any  of  the  alternatives  analyzed 
in  this  assessment.  The  EIS  text  has 
been  edited  in  the  "Water  Quality" 
section  of  the  "Environmental 
Consequenses"  chapter  to  clearly  state 
this  finding. 

The  modified  preferred  alternative  B 
in  the  Final  Environmental  Impact 
Statement  includes  mitigation  measures 
to  further  protect  water  quality  in  the 
recreation  area.  The  modified  preferred 
alternative  will  provide  an  important 
step  toward  substantially  reducing 
petroleum-related  pollution  by  requiring 
all  PWC  used  in  the  recreation  area  after 
2012  to  be  100%  compliant  with  the 
EPA  2006  emissions  standards  for  the 
manufacturing  of  gasoline  marine 
engines. 

35.  One  commenter  stated  that 
cumulative  effects  of  the  build  Up  of  oil 
and  gasoline  in  the  lake  over  time  were 
ignored.  The  estimated  emission  into 
the  lake  assumed  that  on  a  daily  basis, 
100%  of  hydrocarbon  emissions 
volatilized  daily.  The  emissions  from 
PWC  contain  oil,  and  oil  does  not 
volatilize  completely. 

NPS  Response:  The  commenter  has 
misinterpreted  the  DEIS.  NPS  never 
stated  that  100%  of  the  hydrocarbon 
emissions  volatized  daily.  Although 
most  polycyclic  aromatic  hydrocarbon 
components  are  volatile,  some  of  these 
hydro  pollutants  do  accumulate  in  the 
water  column.  The  text  has  been 
changed  and  is  included  in  the  Final 
Environmental  Impact  Statement  to 
provide  more  information  on  volatility 
and  on  the  evaporation  and  half-life 
rates  applicable  to  the  waters  of  Lake 
Powell.  Detailed  discussions  on  this 
issue  can  be  found  in  the  Final 
Environmental  Impact. 

36.  One  commenter  stated  that  the 
analysis  lacks  a  description  of  a  detailed 
long-term  monitoring  plan  to  ensure 
evaluation  of  impacts  on  the  aquatic 
system. 

NPS  Response:  Modified  alternatives 
A  and  B  addressed  in  the  Final 


Environmental  Impact  Statement 
include  implementation  of  a  water 
quality  monitoring  project.  The  project 
will  be  directed  at  developing  a  detailed 
long-term  monitoring  plan  by  the 
Technical  Advisory  Committee,  formed 
in  1996  to  protect  Lake  Powell's  water 
quality.  The  plan  will  ensure  that  water 
quality  complies  with  State  regulations 
and  criteria  and  is  consistent  with 
requirements  of  the  Clean  Water  Act. 
The  monitoring  project  will  benefit  from 
the  findings  of  two  recently  completed 
studies  on  the  chemical  content  of  lake 
waters  and  sediment  in  the  Colorado 
River  inflow  area  and  three  side 
canyons.  An  additional  study  on  the 
dynamics  of  sediment  re-suspension  in 
the  Colorado  River  inflow  is  currently 
underway.  Funding  is  also  being  sought 
.  for  additional  studies  in  the  San  Juan 
and  Escalante  River  inflow  areas.  The 
monitoring  project  will  include 
hydrocarbon  content  of  sediments  and 
PAH  content  of  lake  waters.  Benthic 
population  studies  may  be  included,  if 
deemed  necessary  by  the  Technical 
Advisory  Committee.  The  results  of  the 
monitoring  project  will  be  used  to  guide 
management  decisions  for  any  impacts 
on  the  aquatic  system  on  Lake  Powell. 

37.  One  commenter  requested  that  the 
water  quality  section  of  the  Final 
Environmental  Impact  Statement  should 
clearly  state  whether  activities  regulated 
by  the  National  Park  Service  are 
violating,  or  have  the  potential  to 
violate,  State-adopted,  EPA-approved 
water  quality  standards  under  the 
Federal  Clean  Water  Act. 

NPS  Response:  We  agree  with  the 
comment  and  the  FEIS  was  revised  to 
show  that  there  are  no  violations  or 
potential  violations  of  State  or  Federal 
standards.  The  Utah  Department  of 
Environmental  Quality,  Water  Quality 
Division,  was  contacted  for  clarification 
of  the  State's  assessment  of  Lake  Powell 
water  quality.  The  division  reported  that 
the  State  has  no  concerns  with  regard  to 
the  1.7  ng/L  and  3.43  (ig/L  benzene 
concentration  obtained  near  Bullfrog 
Marina  during  water  quality  testing.  The 
drinking  water  intake  near  Hite  Marina 
is  approximately  0.25  mile  upstream  of 
the  marina,  and  it  is  unlikely  that 
gasoline  components  from  the  marina 
would  migrate  in  this  direction.  Hite  is 
also  a  smaller  marina  than  Bullfrog, 
with  much  less  boat  traffic  and  fueling 
activities.  Because  of  current  water 
levels,  Hite  Marina  is  not  currently 
operating.  Water  levels  will  need  to 
increase  significantly  in  Lake  Powell 
before  Hite  Marina  can  return  to  full 
operation.  In  addition,  the  intake  floats 
at  approximately  12  feet  below  the 
water  surface.  Benzene  is  lighter  than 
water,  highly  volatile,  and  has  a  half-life 


of  approximately  five  hours.  There  are 
no  water  quality  concerns  by  the  State 
of  Arizona  since  no  drinking  water  is 
extracted  from  Lake  Powell  in  Arizona. 

The  Final  Environmental  Impact 
Statement  proposes  a  water  quality 
monitoring  program  for  modified 
alternatives  A  and  B.  This  plan  is 
outlined  in  responses  to  "General 
Comments"  above. 

The  "Water  Quality"  section  in  the 
"Affected  Environment"  chapter  has 
been  changed  in  the  Final 
Environmental  Impact  Statement  to 
include  new  information  on  the 
drinking  water  intakes  and  on  the 
.  jurisdiction  over  the  two  sites. 

38.  One  commenter  stated  that  the 
assessment  of  water  quality  is  based  on 
water  column  samples  taken  at  0.5  and 
3  meter  depths.  Given  that  most 
constituents  from  watercraft  exhaust  or 
refueling  spills  will  float  on  the  water's 
surface,  it  would  seem  logical  to  collect 
water  samples  at  the  water's  surface 
rather  than  0.5  meters  below  to 
determine  compliance  with  standards. 

NPS  Response:  The  objective  of  the 
sampling  effort  was  to  collect 
representative  data  that  would  be  most 
useful  for  comparison  to  Clean  Water 
Act  water-quality  criteria  and  standards, 
especially  those  promulgated  for  the 
protection  of  drinking  water  supplies 
and  aquatic  life.  To  meet  these 
objectives,  sample  locations  that 
represented  mixed  and  homogeneous 
-  conditions  after  considering  watercraft 
propeller  and  wake  affects  and  naturally 
occurring  wave  action  would  yield  date 
representative  for  these  purposes.  To 
determine  appropriate  sampling  depths 
that  would  meet  these  criteria,  the  most 
recent  body  of  literature  on  water 
pollution  caused  by  motorized 
watercraft  was  reviewed  and  researchers 
in  the  field  were  sought  and 
interviewed. 

Through  that  review  and  those 
interviews  the  NPS  determined  that 
there  is  evidence  that,  for  motorized 
vessel-expelled  PAHs,  completely 
mixed  conditions  occur  at  3m  depth. 
PAH  concentrations  that  are  found  in 
completely  mixed  conditions  are  more 
representative  of  bioavailable 
concentrations  for  aquatic  life  and 
therefore  more  comparable  to  water 
quality  criteria. 

Additionally,  concentrations  of  BTEX 
in  particular  were  assumed  to  be  much 
more  variableat  the  surface  than  0.5m 
below  it  and,  therefore,  concentrations 
at  the  water  surface  would  be  less 
representative.  The  assumption  here 
was  that  due  to  vessel  and  wave  action, 
mixing  would  be  greater  just  below  the 
surface  rather  than  right  at  it.  Previous 
research  found  that,  at  least  at  near- 


shore  locations,  the  0.5m  depth  was  a 
representative  depth  when  taking  this 
into  consideration. 

Lastly,  most  studies  and  long-tenn 
monitoring  efforts  conducted  elsewhere 
were  designed  with  sampling  stations  at 
3m  and/or  0.5  depths,  thus  allowing  the 
Lake  Powell  results  to  be  compared  to 
results  in  these  other  water  bodies. 

39.  One  commenter  stated  that  the 
numbers  used  to  predict  loading  on  the 
take  for  future  years  assimie  a  zero 
growth  condition.  A  zero  growth 
assumption  is  not  realistic  for  the 
boating  industry  or  Glen  Canyon 
National  Recreation  Area.  Glen  Canyon 
National  Recreation  Area  has  plans  to 
continue  to  develop  projects  that 
support  the  boating  industry. 

NrS  Response:  New  estimates  for 
changes  in  boat  uses  at  Glen  Canyon 
have  been  generated  for  the  Final 
Environmental  Impact  Statement  based 
on  trends  for  National  Park  Service 
units  with  PWC  usage  throughout  the 
United  States.  Over  the  last  10  years 
Glen  Canyon  NRA  has  experienced  a 
decrease  in  boating  use  at  about  -  2.6%. 
In  order  to  give  a  variety  of  growth 
scenarios  for  the  futiue,  the  effects  of 
three  differing  growth  scenarios  are  now 
described  in  the  analysis:  (1)  Annual 
increase  in  use  of  2%  per  year,  (2)  no 
change  (flat  rate),  and  (3)  annual 
decrease  in  use  of  2%  per  year.  For  a 
complete  explanation  of  the  change  in 
use,  see  the  "Visitor  Use  and 
Experience"  section  in  the  "Affected 
Environment"  chapter  in  the  Final 
Environmental  Impact  Statement. 

40.  One  commenter  stated  that  there 
was  no  conclusion  as  to  how  much  of 
the  water  pollution  could  be  attributed 
to  PWC. 

NPS  Response:  The  conclusion  on 
PWC  hydrocarbon  contribution  relative 
to  all  watercraft  is  presented  in  the 
"Environmental  Consequences"  chapter 
of  the  Drdft  and  Final  Environmental 
Impact  Statements.  Using  the 
methodology  developed  by  the  National 
Park  Service  Division  of  Environmental 
Quality  (Bransom)  and  assumptions  of 
the  relative  polluting  capabilities  of 
PWCs  and  other  motorized  vessels,  PWC 
were  estimated  to  contribute  50%  of  all 
hydrocarbon  pollution  to  the  lake. 

41.  One  commenter  performed 
calculations  to  determine  the  PWC 
contribution  to  lake  pollution. 
Assimiing  PWC  engines  have  four  times 
the  emission  displacement  into  the 
water  of  other  boats,  a  total  contribution 
of  21%  was  obtained  versus  the  NPS 
assiunption  of  50% . 

NPS  Response:  Commenter's 
assimiptions  about  engine  sizes  do  not 
reflect  the  boating  distribution  data 
gathered  for  Lake  Mead  which  was  used 
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as  an  estimate  of  use  by  engine  type  on 
Lake  Powell.  The  "Methodology  and 
Assiunptiops"  section  in  the 
"Environiriental  Consequences"  chapter 
of  the  Draft  and  Final  Environmental 
Impact  Statements  explains  the  boat 
distribution  and  clearly  shows  the 
greatest  percent  of  boat  hours  are 
generated  iy  "stem-drive"  or  inboard/ 
outboard  engines.  These  engines  are 
often  comparable  in  size  to  automobile 
engines,  ndt  one-quarter  the  size  of  the 
typical  PWT  engine.  Because  the 
commentei  did  not  consider  the 
distribution  of  engine  types  in  the 
recreation  Area,  we  believe  that  their 
conclusion  that  PWC  contribute  only 
21%  of  the  pollution  into  the  lake  is 
incorrect.  I  urthermore,  the 
methodolo  ry  used  in  the  EIS  analysis 
differed  frc  m  the  commenter's 
calculation  in  that  the  EIS  methodology 
considered  the  pollution  contribution  to 
the  lake  byiengine  type  (carbureted, 
two-stroke  tlirect-injected,  and  four- 
stroke).  Th*  assumptions  in  the  EIS 
methodology  are  that  four-stroke  and 
clean  techqology  two-stroke  engines 
deliver  to  the  water  10%  of  the 
hydrocarba  ns  of  carbureted  two-stroke 
engines. 

42.  One  ( ommenter  suggested 
calculating  two-stroke  engine  pollution ' 
contributio  3  using  fuel  and  engine  oil 
purchases  i  lade  at  the  lake's  marinas. 

NPS  Response:  Many  boaters  buy  fuel 
and  oil  at  Ideations  other  than  the 
marina,  an(  using  the  marina  sales 
would  not  ( lapture  the  total  amount  of 
petroleum  ]  iroducts  used  on  the  lake  by 
two-stroke  )r  other  engine  types. 

Comments  Related  to  Air  Quality 

43.  Comn  lenters  stated  that  the 
National  Pa  rk  Service  did  not  consider 
that  the  changeover  to  four-stroke  and 
two-stroke  direct  injection  PWC  engines 
to  meet  the  requirements  of  the  EPA 
2006  and  C  VRB  2008  emission 
standards  ij  occurring  much  more 
rapidly  thaj  i  EPA  and  National  Park 
Service  has  estimated.  Amounts  of 
emissions  a :  Glen  Canyon  will 
accordingly  continue  to  decline  rapidly, 
achieving  a  reduction  of  approximately 
90%  by  201 2. 

NPS  Response:  All  alternatives  use 
the  rate  of  oonversion  of  the  engines 
from  carbudeted  two-stroke  to  clean 
engines  consistent  with  the  EPA  rule, 
"Final  Rule)  for  New  Gasoline  Spark- 
Ignition  Marine  Engines"  (EPA  1996). 
The  National  Park  Service  used  the  EPA 
data  where  It  was  assumed  that  21.6% 
of  the  carbureted  two-stroke  engines  in 
use  in  1998  would  be  replaced  by  2004 
and  that  58J4%  would  be  replaced  by 
2012.  The  c0mmenter's  opinion  is 
principally  based  on  confidential. 


proprietary  PWC  sales  and  forecast  data 
prepared  by  PWC  manufacturers.  This 
proprietary  data  was  not  supplied  with 
^e  comment  and,  therefore,  was  not 
available  to  the  National  Park  Service. 

The  commenter  states  that  the  data 
indicates  that  the  conversion  of  two- 
stoke  carbureted  PWC  models  to  cleaner 
direct-injection  engines  is  occurring 
more  rapidly  than  anticipated  in  the 
1996  EPA  analysis  of  the  effects  of  the 
conversion  rule.  While  the  National 
Park  Service  has  no  reason  to  doubt  that 
PWC  conversions  and  sales  may  be 
proceeding  at  a  greater  rate  than  forecast 
by  the  EPA,  there  is  no  survey  or  similar 
data  available  at  this  time  that  indicates 
that  the  engine  mix  at  Glen  C^yon  is 
proceeding  at  a  faster  or  slower  rate  than 
the  EPA  forecast.  Therefore,  use  of  the 
EPA  rates  is  considered  appropriate  in 
disclosing  potential  impacts  on  air 
quality.  Under  the  modified  preferred 
alternative  B,  PWC  used  in  the 
recreation  area  after  2012  would  be 
100%  compliant  with  the  EPA  2006 
emissions  standards  for  the 
manufacturing  of  gasoline  marine 
engines  versus  58.4  percent  estimated 
by  EPA  in  1996.  The  concessionaire  is 
currentiy  replacing  any  discontinued 
PWC  with  a  new  model  that  meets  or 
exceeds  the  EPA  2006  standards.  It  is 
estimated  that  the  concessionaire  fleet 
would  consist  of  PWCs  meeting  the  EPA 
2006  standards  within  the  next  three 
years. 

PWCs  rented  outside  the  recreation 
area  for  use  in  the  recreation  area  will 
also  have  to  meet  the  EPA  emission  ■ 
standards  after  2012.  Entrance  to  the 
recreation  area  will  require  all  PWC  to 
have  EPA  2006  emission  certification 
prior  to  entering  the  park. 

44.  One  commenter  expressed 
concern  that  PWC  emissions  are 
declining  faster  than  forecasted  by  the 
EPA.  The  existing  fieet  of  PWC  has 
achieved  a  25%  reduction  compared  to 
hydrocarbon  plus  nitrogen  oxides  (HC  + 
NOx)  emission  levels  before  the  EPA 
regulation  became  effective,  and  will 
achieve  reductions  greater  than  80%  by 
2012. 

NPS  Response:  The  comment  is 
principally  based  on  two  assumptions 
made  by  the  commenter.  The  first  is 
based  on  confidential,  proprietary 
information  regarding  PWC  sales  and 
forecast  data  prepared  by  PWC 
manufacturers.  No  supporting  data  was 
supplied  with  the  comment.  The 
commenter  states  that  the  data  indicates 
that  the  conversion  of  PWC  models  to 
cleaner  engines  is  occurring  more 
rapidly  than  anticipated  in  the  1996 
EPA  analysis  of  the  effects  of  the 
conversion  rule.  While  the  National 
Park  Service  has  seen  that  local  rentals 
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of  PWC  have  exceeded  estimates  for 
conversions  and  are  proceeding  at  a 
greater  rate  than  forecast  by  the  EPA', 
there  is  no  sales  data  available  at  this 
time  indicating  the  engine  conversion  at 
Glen  Canyon  is  proceeding  at  a  faster  or 
slower  rate  than  the  EPA  forecast. 
Therefore,  use  of  the  EPA  rates  is 
considered  appropriate,  and  use  of  an 
accelerated  rate  may  be  considered 
speculative  without  additional 
supporting  data. 

The  second  assumption  by  the 
commenter  is  that  75%  of  the  non-rental 
PWC  at  Glen  Canyon  will  have  engines 
that  comply  with  the  CARB  conversion 
rule  for  all  years,  which  requires  that 
marine  engine  emission  reductions 
targeted  by  the  EPA  for  2006  be 
achieved  in  California  by  2001.  The 
California  rule  then  requires  further 
emission  reductions  by  2004  and  2008 
(Title  13,  California  Code  of 
Regulations,  sections  2440-2448).  The 
commenter  assumes  that  50%  of  the 
PWC  users  at  Glen  Canyon  will  be  from 
California  and  all  will  have  CARB- 
compliant  watercraft,  and  that,  because 
of  memufacturing  and  sales  efficiencies 
outside  of  California,  an  additional  25% 
of  the  Glen  Canyon  PWC  users  will  have 
CARB-compliant  watercraft.  The 
National  Park  Service  concurs  that 
many  watercraft  users  at  Glen  Canyon 
have  California-registered  PWC,  and 
that  they  will  meet  the  CARB  standards. 
However,  there  is  no  data  relative  to 
PWC  at  Glen  Canyon  to  confirm  the 
75%  figure  assumed  by  the  commenter. 
The  National  Park  Service  emission 
calculations  are  conservative  only  in  the 
sense  that  they  do  not  specifically 
account  for  watercraft  that  have  already 
been  or  will  be  converted  to  meet  CARB 
standards.  Under  the  modified  preferred 
alternative  B,  PWC  used  in  the 
recreation  area  after  2012  would  be 
100%  compliant  with  the  EPA  2006 
emissions  standards  for  the 
manufacturing  of  gasoline  marine 
engines. 

45.  Continued  PWC  use  on  Lake 
Powell  under  the  proposed  rule  will  not 
pose  any  adverse  health  risks  for  park 
visitors  under  even  the  "worst  case" 
airborne  PAH  concentrations  that  could 
theoretically  be  generated  by  the 
vessels. 

NPS  Response:  The  commenter 
submitted  an  analysis  of  PAH  emissions 
at  Glen  Canyon  to  support  the  comment. 
The  commenter's  analysis  uses  many 
conservative  assumptions  and  a 
pollutant  dispersion  model  to  conclude 
that  PAH  exposure  to  PWC  users  from 
PWC  PAH  emissions  would  be  less  than 
one  thousandth  of  one  percent 
(<0.001%)  of  an  Occupational  Safety  & 
Health  Administration  (OSHA)  limit  for 


PAH  exposure.  Shoreline  exposure 
would  be  even  lower.  OSHA  published 
the  limit  as  part  of  a  discussion  of  safety 
and  health  related  to  coal  tar  pitch 
volatiles.  The  limit  is  for  total  PAH,  and 
the  comment  in  reference  to  OSHA  for 
limits  of  coal  tar  volatiles  does  not 
apply  in  the  context  of  the  Glen  Canyon 
PWC  rule-making  discussion.  In 
addition,  another  relevant  study 
concluded  that  there  are  some  health 
effects  associated  with  PAH  emissions 
(see  Environmental  and  Occupational 
Exposure  to  Toxic  Air  Pollutants  from 
Winter  Snowmobile  Use  in  Yellowstone 
National  Park,  Kado  et  al.  2001). 
Therefore,  the  National  Park  Service 
caimot  support  a  conclusion,  as  the 
commenter  suggests,  that  PWC  use  at 
Glen  Canyon  would  pose  no  adverse 
health  risks  from  toxic  air  pollutant 
emissions. 

46.  One  commenter  believes  that  the 
analysis  reference  to  moderate  levels  of 
air  quality  impacts  from  HC,  NOx,  and 
carbon  monoxide  (CO)  emissions 
associated  with  PWC  use  is  incorrect 
and  potentially  misleading.  The 
commenter  believes  that  these 
emissions,  even  under  the  "worst  case" 
scenario,  would  not  pose  a  health  risk 
for  park  visitors. 

NPS  Response:  Emission  levels  shown 
in  the  Air  Quality  analysis  tables  in  the 
"Environmental  Consequences"  chapter 
are  not  directly  comparable  with  the 
emission  levels  submitted  by  the 
conmienter,  because  the  National  Park 
Service  Air  Quality  Division  calculates 
emissions  on  an  aimual  basis,  and  the 
commenter's  calculations  are  for  an 
average  boating  day  during  the  boating 
season.  Some  assumptions  made  for 
National  Park  Service  calculations  are 
more  conservative  than  those  used  for 
the  commenter's  calculations.  The 
National  Park  Service  assumed  that  the 
conversions  from  carbureted  two-stroke 
engines  to  cleaner  engines  would  occur 
at  the  rate  forecast  by  the  EPA.  Based  on 
the  National  Park  Service  model 
(presented  in  the  tables  as  tons  per  year 
of  estimated  hydrocarbon  and  nitrogen 
oxide  emissions  for  all  alternatives),  a 
21.6%  conversion  is  assumed  from  1998 
levels  by  2004  and  a  58.4%  conversion 
by  2012.' The  commenter  assumes  a 
faster  conversion.  The  commenter 
assumes  that  emissions  would  be 
reduced  because  a  significant  portion  of 
PWC  would  be  cleaner  than  EPA 
requirements  due  to  compliance  with 
the  more  restrictive  California 
requirements.  There  is  no  data  relative 
to  PWC  at  Glen  Canyon  to  confirm  the 
75%  figure  that  is  assumed  by  the 
commenter.  The  National  Park  Service 
emission  calculations  are  conservative 
only  in  the  sense  that  they  do  not 


specifically  account  for  watercraft  that 
have  already  been  or  will  be  converted 
to  meet  either  CARB  or  EPA  standards. 
Under  the  modified  preferred 
alternative  B,  PWC  used  in  the 
recreation  area  after  2012  would  be 
100%  compliant  with  the  EPA  2006 
emissions  standards  for  the 
manufacturing  of  gasoline  marine 
engines,  which  would  result  in  a 
substantial  reduction  in  emissions. 
Using  the  EPA  forecast  rate  of  emission 
reductions  in  the  National  Park  Service 
air  quality  emissions  model,  and 
assuming  a  2%  aimual  visitor  growth 
rate,  the  PWC  emissions  associated  with 
the  modified  preferred  alternative 
would  be  up  to  365  tons  per  year  of  HC 
+  NOx  by  2012  and  2,955  tons  per  year 
of  CO,  which  is  considered  by  the 
National  Park  Service  to  be  a  moderate 
adverse  effect. 

47..  One  commenter  stated  the 
National  Park  Service  analysis  does  not 
reflect  the  increase  in  nitrogen  oxides 
emissions  that  are  likely  with  the    . 
conversion  to  more  four-stroke  engines. 

NPS  Response:  The  Draft  and  Final 
Environmental  Impact  Statements  do 
note  in  the  "Air  Quality"  section  of  the 
"Environmental  Consequences"  chapter 
that  nitrogen  oxide  emissions  will 
increase  with  implementation  of  the 
EPA  1996  rule  and  the  conversion  to  4- 
strokes.  However,  there  would  be 
sizeable  reductions  in  emissions  such  as 
VOC,  HC,  PM  and  CO  and  overall  air 
quality  in  the  recreation  area  would 
continue  to  be  below  national  ambient 
air  quality  standards. 

48.  One  commenter  stated  the 
National  Park  Service  analysis  does  not 
reflect  CARB  research  which  fpund  that 
four-stroke  PWC  emit  more  carbota 
monoxide  (CO)  pollution  than  do 
conventional  two-stroke  machines.  The 
commenter  states  that  the  National  Park 
Service  should  be  concerned  with  any 
technology  that  emits  large  amounts  of 
this  pollution  given  the  recent  spike  in 
carbon  monoxide-related  deaths  at  Glen 
Canyon  National  Recreation  Area. 

NPS  Response:  The  CARB  2001  study. 
Outboard  Engines  and  PWC  Emissions 
to  Air  and  Water:  A  Laboratory  Study 
found  that  CO  emissions  from  four- 
stroke  outboard  and  PWC  engines  tested 
were  lower  than  conventional  two- 
stroke  engines.  The  CARB  results 
indicate  that  the  carbureted  two-stroke 
PWC  engine  tested  emitted  nearly  three 
times  the  amount  of  carbon  monoxide 
than  did  the  four-stroke  engine.  Results 
also  indicated  that  the  four-stroke 
outboard  engine  emitted  lower  levels  of 
carbon  monoxide  than  two-stroke  " 
carbureted  outboard  engines  with 
exception  of  the  two-stroke  90  hp  direct- 
injected  engine,  which  emitted  lower 
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levels  than  the  four-stroke  engine.  In 
addition,  the  EPA  emission  test  data 
from  outboard  marine  engines  indicates 
that  carbon  monoxide  emissions  from 
four-stroke  engines  are  lower  than 
conventional  two-stroke  technology 
engines  (EPA  1996).  Although  the  EPA 
final  regulation  on  emission  standards 
does  not  contain  standards  for  carbon 
monoxide,  it  is  expected  that  the  engine 
technology  changes  which  would  be 
used  to  meet  the  EPA  standards  would 
result  in  some  modest  carbon  monoxide 
reductions  (EPA  1996).  I  nder  the 
modified  preferred  alternative  B,  PWC 
used  in  the  recreation  area  after  2012 
will  be  reqmred  to  be  100%  compliant 
with  the  EPA  2006  emission  standards 
for  the  manufactiuing  of  gasoline 
marine  engines,  which  would  result  in 
a  substantial  reduction  in  total 
emissions.  Although  there  would  not  be 
a  significant  reduction  in  carbon 
monoxide  emissions  over  the  next  ten 
years,  based  on  the  National  Park 
Service  model,  they  would  be  reduced 
from  3,168  to  2,955  tons  per  year 
assiuning  a  2%  annual  increase  in 
visitor  use. 

Carbon  monoxide  related  fatalities 
that  have  occurred  in  the  recreation  area 
have  been  a  result  of  exposure  to 
extremely  high  levels  of  carbon 
monoxide  in  confined,  poorly  ventilated 
spaces  such  as  under  a  boat  swimming 
platform  or  near  exhaust  ports.  The 
levels  oT  carbon  monoxide  presented  in 
the  analysis  represent  carbon  monoxide 
levels  over  the  entire  recreation  area, 
dispersed  in  a  large  volume  of  air,  and 
are  based  on  year-long  boating  activity. 
There  has  only  been  one  reported 
fatality  caused  by  carbon  monoxide 
poisoning  at  the  recreation  area 
involving  a  PWC.  This  individual  died 
while  being  towed  on  his  broken  PWC 
behind  a  motorboat.  Nationally,  of  the 
701  boating  fatalities  reported  in  2000. 
five  deaths  were  attributed  to  carbon 
monoxide.  None  of  these  deaths 
involved  PWC. 

The  National  Park  Servicers 
concerned  about  fatalities  at  Glen 
Canyon  National  Recreation  Area 
related  to  carbon  monoxide  poisoning. 
The  park  has  an  active  and  aggressive 
campaign  to  inform  visitors  to  the 
recreation  area  of  the  risk  of  carbon 
monoxide  poisoning  from  exposing  to 
boat  generators,  engines,  and  gas 
appliances.  This  safety  information  is 
provided  to  visitors  at  entrance  gates, 
visitor  centers,  recreation  area 
headquarters,  and  on  the  recreation  area 
Web  site. 

49.  One  commenter  asked  the 
National  Park  Service  to  disclose  the 
derivation  of  the  21%  average  engine 


load  as  an  assumption  in  the 
methodolc  gy  of  the  air  quality  analysis. 
NFS  Ret  ponse:  The  assumption  of  an 
average  en  gine  load  of  21%  for  PWC 
was  based. on  the  activity  data  used  in 
the  EPA  NDNROAD  model. 

50.  One  icommenter  expressed 
concern  oyer  the  inconsistencies  in  the 
Draft  Environmental  Impact  Statement 
regarding  the  volatilization  of  pollutants 
to  the  air  and  water.  This  commenter 
stated  thatithe  text  should  use  the  same 
percentage  for  how  much  and  which 
pollutants  n^olatize  in  both  the  air  and 
water  quality  impacts  sections.  No 
estimate  ol  the  percent  that  volatilizes  is 
given  in  tlie  water  quality  section.  In  the 
air  quality  [section  it  is  stated  that  up  to 
30%  of  th^fuel  from  PWC  is  unburned 
and  is  discliarged  as  gaseous 
hydrocarbens  (Draft  Environmental 
Impact  Statement,  p.  181).  The  numbers 
should  be  consistent  for  the  analysis. 

NFS  Response:  The  Draft 
Environmf  ntal  Impact  Statement 
incorrectly  stated  that  30%  of  the  fuel 
isexhausti  d  into  the  air.  However,  the 
Final  Envi  onmental  Impact  Statement 
correctly  s  ates  that  up  to  one-third  of 
the  fuel  de  ivered  to  the  two-stroke 
carbureted  PWC  engine  is  unburned  and 
discharged!  into  the  water  instead  of 
exhausted  Into  the  air.  It  is  difficult  to 
determine  now  much  of  the  fuel  is 
volatilizedjinto  the  atmosphere.  As 
stated  in  "|^ethodology  and 
Assumptio  as"  section  under  "Air 
Quality."  r  lany  organic  pollutants  that 
are  initiall; '  dissolved  in  the  water 
volatilize  t )  the  atmosphere,  especially 
if  they  haw  s  high  vapor  pressures,  are 
lighter  thai  i  water,  and  mixing  occurs  at 
the  air/wat  n  interface.  It  is  difficult  to 
assess  the  i  pecific  evaporation  rates  of 
exhaust  po  lutants  from  PWC  because 
the  rates  w  11  differ  according  to  the 
ratio  of  gas  to  oil  used,  by  fuel  brand, 
by  engine,  ind  operating  conditions 
such  as  ten  perature  and  water  aeration. 

In  1994.  he  EPA  released  a  public 
memorand  xm  entitled  "The  Effects  of 
Marine  En{  ine  Exhaust  on  Water 
Quality:  Si  mmary  of  Findings  of 
Various  Re  iearch  Studies."  This 
document  i  ummarizes  1 1  research 
papers  and  presents  volatilization  rates 
and  dilutio  i  ratios  for  observable  effects 
such  as  tasi  e,  odor,  and  generation  of  oil 
film. 

At  tempt  ratures  commonly  found  in 
Lake  Powe  1  during  the  summer  boating 
season  [77'  7-86°F),  78-84%  of  the 
gasoline/oi  mixture  (50:1)  for 
carbureted  two-stroke  engines  would  be 
evaporated  from  the  water  to  the  air  in 
1.2  hours. '  'his  EPA  review  also  cites  a 
study  by  th  3  Boating  Industrial 
Associatioi  (1974)  that  describes  the 
two-stroke  »as/oil  mixture  as  having  an 


11 -day  half-life  in  still  water  (such  as  a 
laboratory  tank)  and  a  half-life  of  less 
than  one  day  in  open,  aerated  water 
(such  as  a  lake).  A  description  of  the 
volatile  nature  of  five  gasoline 
constituents  has  been  provided  in  the 
"Water  Quality"  section  of  the 
"Affected  Envfronment"  chapter. 

51.  One  commenter  requested  that  the 
Final  Environmental  Impact  Statement 
include  updated  information  on  the  July 
2002  EPA  proposed  cleaner  evaporative 
standards  for  PWC. 

NFS  Response:  The  text  in  the  "An 
Quality  Methodology  and  Assiunption" 
section  of  the  "Envfronmental 
Consequences"chapter  has  been 
changed  to  include  the  proposed  EPA 
evaporative  standards. 

52.  One  commenter  argued  that  the 
National  Park  Service  based  its  findings 
on  recent  studies  suggesting  that 
changing  from  two-stroke  carbineted  to 
two  stroke  direct  injection  PWC  engines 
might  increase  PAH  emissions.  A  study 
by  Norman  Y.  Kado  et  al,  Airborne 
Farticle  Emissions  from  two-  and  four- 
stroke  Outboard  Marine  Engines: 
Folycyclic  Aromatic  Hydrocarbon  and 
Bioassay  Analysis,  (hereinafter  referred 
to  as  "Kado  Study")  quantified  PAH 
concentrations  in  airborne  particulate 
emissions.  The  Kado  Study  showed  that 
the  PAH  emissions  from  the  dfrect- 
injection  two-stroke  engines  tested  were 
greater  than  from  carbineted  two-stroke 
engines.  The  direct-injection  two-stroke 
outboard  engine  used  in  that  study  was 
a  1999  model  and  represented  very  early 
technology,  and  the  results  of  the  study 
are  not  applicable  to  newer  model 
direct-injection  outboard  engines,  much 
less  PWC  engines. 

NFS  Response:  The  NPS  disagrees 
with  the  commenters  conclusions.  In 
addition,  because  many  older  engines 
would  still  be  allowed  to  operate  at  Lake 
Powell  through  2012,  the  National  Park 
Service  assumes  that  there  would  be 
increased  PAH  emissions  and  the  Kado 
Study  is  relevant.  Also,  a  recent  study 
dated  2003  by  the  Tahoe  Regional 
Planning  Agency  (hereinafter  referred  to 
as  "TRPA  Study")  compared  the 
concentrations  of  PAH  compounds 
released  into  the  water  and  found  that 
the  two-stroke  carbureted  outboard 
engine  emitted  lower  PAH  levels  into 
the  water  than  did  the  two-stroke  direct- 
injected  engine.  The  four-stroke 
carbureted  outboard  engine  emitted  the 
lowest  PAH  levels,  as  well  as  other 
gasoline-related  contaminants  into  the 
water  (TRPA  Study  dated  2003;  CARB). 
So,  while  conversion  of  some  carbureted 
two-stroke  engines  to  direct-injection 
two-stroke  engines  would  result  in 
increased  PAH  emissions,  the 
concurrent  conversion  to  four-stroke 
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engines  would  result  in  reduced  PAH 
emissions.  However,  the  two-stroke 
carbureted  outboard  engine  emitted 
higher  levels  of  benzene  than  the  two- 
stroke  direct-injected  engine  model 
(CARB).  PWC  engines  follow  the  same 
patterns  of  emission  rates  as  outboard 
engines  (CARB).  The  TRPA  Study 
confirms  other  findings  regEirding 
emissions  into  tlie  water  and  does  not 
substantially  change  National  Park 
Service  conclusions  regarding  water 
quality  impacts. 

According  to  the  Kado  Study  the 
higher  levels  of  PAHs  from  two-stroke 
direct-injection  engines  may  be  due  to 
differences  in  the  characteristics  of 
combustion  such  as  temperature,  spray 
location  or  spray  pattern  of  the  fuel  and 
oil,  timing  of  fuel  delivery,  and  high 
levels  of  unbximed  fuel  and  oil  in  the 
two-stroke  direct  inject  engines. 

As  shown  by  the  commenter,  using 
Kado  data,  the  combined  PAH 
emissions  of  one  direct-injection  two- 
stroke  engine  and  one  four-stroke  engine 
would  be  slightly  less  than  the  PAH 
emissions  of  the  two  carbureted  two- 
stroke  engines  that  would  be  replaced. 
Therefore,  the  increase  or  decrease  of 
PAH  emissions  as  carbureted  two-stroke 
engines  are  converted  to  cleaner  engine 
types  would  depend  on  the  relative 
numbers  of  the  types  of  cleaner  engines. 
In  addition,  in  speaking  with  local  PWC 
businesses,  the  majority  of  newer  PWC 
models  being  sold  are  four-stroke 
engines,  not  two-stroke  direct-injection 
engines,  but  no  specific  data  is 
available.  The  speculation  of  the  mix  of 
engine  types  would  not  appreciably 
change  National  Park  Service 
conclusions  concerning  PAH  emissions 
made  in  the  Final  Environmental  Impact 
Statement. 

Comments  Related  to  Cultural 
Resources 

53.  One  commenter  stated  that  the 
National  Park  Service  identifies  a 
potential  concern  that  the  ability  of 
PWC  operators  to  access  remote  areas  of 
Glen  Canyon  National  Recreation  Area 
unit  could  intrude  on  traditional  ti-ibal 
activities  and  make  certain  cultural  sites 
vulnerable  to  trampling,  looting,  and 
vandalism.  The  analysis  does  not 
document  any  instances  where  these 
problems  have  occurred.  Nor  is  there 
any  reason  to  believe  that  PWC  users  are 
more  likely  to  pose  these  concerns  than 
canoeists,  kay^ers,  hikers,  or  others 
who  might  access  these  same  areas. 
Even  so,  alternative  B  proposes  to 
prohibit  PWC  use  in  several  areas  to 
protect  against  potential  adverse 
impacts  on  these  resources. 

JVPS  Response:  Navajo  practitioners 
conduct  traditional  activities  as 


individuals,  and  generally  do  not  share 
this  information  with  others.  Almost 
universally,  American  Indians  are 
extremely  reticent  to  share  sensitive 
information  about  personal  religious 
activities  with  the  public.  Out  of  respect 
for  these  traditional  beliefs,  and  in 
keeping  with  various  laws  and 
mandates,  the  National  Park  Service 
does  not  include  descriptions  of  specific 
traditional  activities  or  their  locations  in 
a  public  document.  For  these  reasons. 
Glen  Canyon  National  Recreation  Area 
does  not  have  dociunentation  of  specific 
instances  where  PWC  users  have 
intruded  on  traditional  activities  by 
tribal  practitioners.  However,  the 
National  Park  Service  is  aware  of  the 
potential  for  conflicts  with  visitor  use 
along  the  shorelines,  particularly  in 
more  isolated  areas.  The  effects  on 
cultural  resources,  including  sacred 
sites  within  the  recreation  area  used  by 
Native  Americans,  as  a  result  of 
nonmotorized  use  as  well  as  other  uses 
of  the  lake  will  be  assessed  under  the 
lake  management  plan.  Even  though  the 
lake  management  plan  is  an  element  of 
alternative  B,  a  separate  NEPA 
assessment  will  be  prepared  to  evaluate 
its  effects. 

54.  One  commenter  stated  that  there 
is  no  legitimate  reason  for  National  Park 
Service  to  impose  restrictions  on  PWC 
users  only  to  protect  cultural  resources 
and  activities  fi-om  intrusion. 

NPS  Response:  The  plan  was  not 
designed  to  determine  if  PWC  caused 
more  damage  to  park  resources  than 
other  boats  or  users,  but  rather,  to 
determine  if  PWC  use  was  consistent 
with  Glen  Canyon  National  Recreation 
Area's  enabling  legislation  and 
management  goals  and  objectives.  An 
analysis  was  done  on  the  management 
of  PWC  and  with  completion  of  the 
Final  Environmental  Impact  Statement, 
the  National  Park  Service  is  taking 
action  to  adopt  special  regulations  to 
manage  PWC  use  at  Glen  Canyon. 

Comments  Related  to  Visitor  Use  and 
Experience 

55.  One  commenter  requested  that  the 
Final  Environmental  Impact  Statement 
include  a  map  that  identifies  the  Natural 
Zone  and  the  Recreation  and  Resoxurce 
Utilization  Zone  in  the  analysis  area, 
and  include  additional  detail  regarding 
the  purposes  and  objectives  for  these 
two  zones.  The  impact  of  each 
alteraative  on  whether  the  Natural  Zone 
qualifies  for  wilderness  designation,  as 
recommended  in  the  last  Management 
Plan,  should  be  described  in  the 
document. 

NPS  Response:  A  map  of  Glen  Canyon 
National  Recreation  Area's  management 
zones  has  been  added  to  the  "Affected 


Environment"  chapter  of  Final 
Environmental  Impact  Statement,  along 
with  an  additional  description  of  the 
zones'  objectives.  All  of  the  Federal 
lands  in  the  natural  zone  were  proposed 
as  wilderness  in  the  General 
Management  Plan  in  1972. 

56.  Some  commenters  cited  user 
conflicts.  Specific  incidents  included 
conflicts  between  PWC  users  and 
kayakers,  fishermen,  and  hikers.  A  few 
PWC  supporters  said  these  conflicts 
resulted  from  a  minority  of 
inconsiderate  PWC  operators  and  that 
we  should  regulate  inappropriate 
behavior  or  enforce  existing  regiUations 
rather  than  prohibit  PWC  use. 

NPS  Response:  The  modified 
preferred  eJtemative  B  will  restrict  PWC 
use  on  portions  of  the  Escalante, 
Colorado,  Dirty  Devil,  and  San  Juan 
Rivers  and  implement  a  flat-wake  zone 
for  PWC  on  a  portion  of  the  Escalante 
River.  Based  on  the  best  available 
information,  the  National  Park  Service 
will  implement  these  restrictions  on  the 
rivers  to  reduce  visitor  conflicts  with 
river  rafters,  fishermen,  and 
backcountry  hikers;  promote  visitor 
enjoyment;  and  ensure  visitor  safety. 

The  modified  preferred  alternative  B 
also  provides  for  a  three-year  pilot  study 
to  further  evaluate  PWC  use  areas. 
Potential  restrictions  of  PWC  use  in 
other  locations  of  the  recreation  area 
will  be  evaluated  at  that  time.  The 
purpose  of  the  pilot  study  and  a 
description  of  bow  it  will  be 
implemented  are  provided  in  appendix 
C  in  the  Draft  and  Final  Environmental 
Impact  Statements. 

57.  One  commenter  stated  that  the 
overall  conclusions  in  the  Draft 
Enviroimiental  Impact  Statement  and  in 
the  proposed  rulie  regarding  visitor 
perceptions  of  PWC  were  inconsistent 
with  the  data  presented  in  the 
University  of  Minnesota  study  used  in 
the  analysis. 

NPS  Response:  Conclusions  of  the 
Miimesota  study  (James  2000)  were 
based  on  their  professional  analysis  and 
statistical  limitation  of  the  data  they 
collected.  During  the  summer  of  2000, 
the  University  of  Minnesota  conducted 
three  on-site  visitor  surveys  at  Glen 
Canyon  National  Recreation  Area.  This 
survey  was  followed  by  a  mail-back 
questionnaire  sent  to  visitors  after  their 
trip  to  the  recreation  area.  The  study 
focused  on  visitors  using  the  resources, 
as  well  as  looking  specifically  at  the 
population  of  visitors  who  used  and 
also  those  who  did  not  use  PWC  during 
their  visit  to  the  area.  The  analysis  of 
impacts  on  visitor  use  and  experience 
presented  in  the  Draft  and  Final 
Environmental  Impact  Statements  was 
based  on  the  Minnesota  study  visitor's 
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perceptions  of  problems  or  conflicts 
withPWC. 

Comments  Related  to  Wildlife  and 
WUdlife  Habitat 

58.  One  commenter  stated  that  PWC 
use  and  human  activities  associated 
with  their  use  may  not  be  any  more 
distiirbing  to  wildlife  species  than  any 
other  type  of  motorized  or  non- 
motorized  watercraft.  The  commenter 
cites  research  by  Dr.  Rodgers  whose 
studies  have  shown  that  PWC  are  no 
more  likely  to  disturb  wildlife  than  any 
other  form  of  human  interaction.  PWC 
posed  less  of  a  disturbance  than  other 
vessel  types.  Dr.  Rodgers'  research 
clearly  shows  that  there  is  no  reason  to 
differentiate  PWC  from  motorized 
boating- based  on  claims  on  wildlife 
disturbance. 

NPS  Response:  The  wildlife  impact 
analysis  completed  for  the  Glen  Canyon 
NRA  considered  a  large  body  of 
technical  information,  including 
research  findings  of  Dr.  Rodgers,  that 
addressed,  observed  and  tested  effects  of 
PWC  and  other  motorized  watercraft  use 
on  various  fish  and  wildlife  species  and 
to  wildlife  in  general.  Some  of  the 
available  literatiura  discussed  effects  to 
some  wildlife  species  and  not  to  other 
groups.  Some  of  the  available  literature 
noted  that  PWC  use  was  less  or  no  more 
disruptive  than  other  types  of  motorized 
or  man-powered  watercraft.  A  common 
theme  in  many  of  the  research  findings 
was  that  much  of  the  wildlife  effect 
depended  on  a  complex  of  other 
environmental  variables  not  just  the 
type  of  watercraft.  The  NPS  considered 
all  these  findings  in  conducting  an 
objective  and  balanced  impact  analysis. 
The  literature  results  were  used  as 
appropriate  within  the  physical  and 
ecological  conditions  that  prevml  at 
Glen  Canyon.  It  was  concluded  in  the 
final  EIS  that  alternatives  A  and  B 
would  have  negligible  to  minor  adverse 
affects  on  wildlife  and  wildlife  habitat 
from  noise,  high-speed  operations, 
habitat  disturbance  and  exposure  to  fuel 
constituents.  Continued  PWC  operation 
under  these  alternatives  would  not 
result  in  an  impairment  of  wildlife,  fish, 
or  supporting  habitat  resources.  These 
conclusions  regarding  wildlife  impacts 
that  were  based  on  scientific  literature 
and  based  on  the  enviroimiental 
conditions  present  in  Glen  Canyon  NRA 
are  believed  to  be  accurate  and 
complete. 

Comments  Related  to  Shoreline  and 
Submerged-  Aquatic  Vegetation 

59.  One  commenter  noted  that  the  EIS 
identified  the  issue  of  potential  concern 
that  the  beaching  and  landing  of  PWC 
could  result  in  the  trampling  of 
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shoreline  \  egetation.  The  comment 
refers  to  se  /eral  other  phrases  in  the  text 
that  discus  s  the  affected  environment 
and  the  in(  istinguishable  cumulative 
effects  of  P  WC  use  and  other  watercraft 
on  shorelii  e  or  submerged  aquatic 
vegetation. 

NPS  Res  lonse:  Shoreline  vegetation 
has  been  h  storically  subjected  to  many 
soiures  of  ( listurbance  since  the 
recreation  irea  was  created.  The  most 
important  1  las  been  repeated  inundation 
and  desicQ  ition  as  the  reservoir  level 
rises  and  fs  lis.  Other  sources  that  have 
affected  an  1  would  continue  to  affect 
shoreline  v  3getation  include  PWC 
operators,  nther  watercraft  operators  and 
passengers  general  visitors  and 
livestock  it  some  areas.  The  NPS 
believes  thi  it  the  incremental  effect  from 
PWC  users  on  shoreline  vegetation 
conditions  would  be  indistinguishable 
from  other  /isitor-induced  effects.  Foot 
traffic  from  all  visitor  activities  would 
occur  on  si  orelines  and  lake  beaches  in 
accessible  !  horeline  areas.  Past,  ciu-rent 
and  future  'WC  use  would  not  produce 
any  noticea  ble  effect  on  submerged 
aquatic,  rip  irian  and  wetland 
vegetation.  Therefore,  cumulative  effects 
would  be  n  Jgligible. 

Comments  (elated  to  Natural 
Soundscap ; 

60.  Sever  il  commenters  noted  that 
PWC  were  )eing  singled  out  for 
restrictions  without  regard  to  other 
sources  of  i  oise,  including  "muscle" 
boats,  othei  motorboats,  loud  music, 
parties,  anc  illegal  fireworks. 

NPS  Res\  onse:  The  Final 
Envirorunei  ital  Impact  Statement  and 
final  rule  w  ere  not  designed  to 
determine  i "  PWC  caused  more 
environmei  ital  damage  to  park  resources 
than  other  1  oats,  but  rather,  to 
determine  i '  PWC  use  was  consistent 
with  Glen  C  anyon  National  Recreation 
Area's  enah  ing  legislation  and 
managemer  t  goals  and  objectives  of  the 
park.  Depei  ding  upon  the  results  of  the 
Final  Envir  )nmental  Impact  Statement, 
the  Nationa  i  Park  Service  could,  as  it 
has  in  this  i  ulemaking,  take  action  to 
adopt  speci  il  regulations  to  manage 
PWC  use  at  Glen  Canyon,  or  could  have 
chosen  to  d  scontinue  PWC  use.  The 
alternatives  listed  were  based  upon  the 
best  inform  ition  available.  Other 
resource  ini  aacts  knd  issues  will  be 
addressed  t  irough  other  planning  > 
documents  md  regulations. 

61.  Sever  il  commenters  expressed  a 
concern  tha  t  the  analysis  did  not 
address  the  fluctuations  of  sound  that 
PWC  mcike  compared  to  other  motorized 
watercraft.  ;  >pecifically,  the  distinctive 
pitch  variat  on  may  have  different 
effects  on  h  imans  and  other  species  and 


is  more  annoying  or  irritating  than  the 
more  constant  sounds  associated  with 
other  boats. 

NPS  Response:  The  pitch  variations 
associated  with  PWC  and  the  noise 
differences  between  PWC  and 
motorboats  are  acknowledged  under  the 
"Soimdscapes"  section  in  the  "Affected 
Environment"  chapter  of  the  Draft  and 
Final  Environmental  Impact  Statements. 
PWC  noise  does  fluctuate  as  a  result  of 
typical  operation,  but  the  noise  intensity 
levels  are  not  typically  in  violation  of 
the  National  Park  Service  noise 
standard.  The  suggestion  that  pitch 
variations  may  have  different  effects  on 
humans  and  other  species,  and  that  the 
variation  is  more  aimoying  or  irritating, 
was  incorporated  in  the  analysis  and 
contributes  to  the  "minor  to  moderate" 
adverse  impact  determination. 

62.  One  commenter  stated  that 
wilderness  management  in  the  Natural 
Zone  is  ignored  even  though  it  is  stated 
as  a  goal  in  Glen  Canyon  National 
Recreation  Area's  general  management 
plan.  They  further  state  that  only 
alternative  C  which  bans  PWC  correlates 
satisfactorily  with  the  values  of ' 
wilderness  management. 

NPS  Response:  The  noise  impacts  on 
the  Natural  Zone  were  determined  to  be 
adverse  and  ranged  from  minor  to 
moderate  within  a  mile  of  the  shoreline 
(refer  to  the  noise  analysis  in  the 
"Soundscapes"  section  of  the 
"Environmental  Consequences" 
chapter). 

Tne  Final  Enviroiunental  Impact 
Statement  states  that  PWC  sound 
impacts  wilderness  values  of  solitude 
and  natural  quiet  because  sound  carries 
beyond  the  shoreline  and  is  heard  at 
some  distance  within  the  Natural  Zone. 
The  sound  is  heard  up  to  a  maximum 
of  2  miles  fttjm  the  source  over  a  flat 
siu-face,  but  the  topography  surrounding 
Lake  Powell  is  not  flat.  Assuming  that 
a  natiu-al  barrier  to  the  sound  would 
exist  where  there  is  an  elevation  change 
of  50  feet  (approximate  height  of  a  five- 
story  building),  approximately  16,000 
acres  would  be  affected  (between  3,700 
feet  to  3,750  feet  in  elevation).  This 
equals  2.3%  of  the  Natural  Zone 
(668,670  acres).  Time  of  day  and  season 
of  use  would  also  reduce  the  level  of 
noise  in  the  Natiural  Zone  because  the 
noise  would  not  be  continuous,  would 
be  encountered  only  during  daylight 
hours,  and  would  be  minimal  between 
October  and  May. 

Although  noise  does  intrude  on 
desired  wilderness  and  Natural  Zone 
soundscape  values,  the  inescapable 
juxtaposition  of  the  Natural  Zone  and 
the  Recreation  and  Resource  Utilization 
Zone  make  it  impossible  to  avoid  all 
adverse  impacts  on  the  Natural  Zone/ 
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wilderness  soundscape.  As  shown 
above,  only  2.3%  of  the  Natural  Zone's 
area  would  be  affected,  and  those 
soundscape  effects  would  be  offset  even 
further  by  diumal/noctumal  and 
seasonal  reductions  in  watercraft  noise. 

There  is  a  potential  conflict  in  the 
management  objectives  between  the 
Recreation  and  Resource  Utilization 
Zone  and  the  Natiu-al  Zone  that  is 
extremely  difficult  to  avoid  because  the 
zones  are  adjacent  to  each  other. 
However,  the  percentage  of  the  Natural 
Zone  that  is  adversely  affected  by  PWC 
noise,  as  shown  in  the  preceding 
paragraph,  is  small.  The  noise  generated 
by  watercraft  in  the  Recreation  and 
Resource  Utilization  Zone,  including 
PWC,  is  consistent  with  Glen  Canyon 
National  Recreation  Area's  enabling 
legislation  "to  provide  for  public 
outdoor  recreation  use  and  ehjoyment  of 
Lake  Powell  and  the  lands  adjacent 
thereto." 

The  modified  preferred  alternative  B 
provides  for  a  three-year  pilot  study  to 
further  evaluate  PWC  use  areas. 
Potential  restrictions  of  PWC  use  in 
other  locations  of  the  recreation  area 
will  be  evaluated  during  the  pilot  study. 
The  purpose  of  the  pilot  study  and  a 
description  of  how  it  will  be 
implemented  are  provided  in  appendix 
C  of  the  Final  EIS.  In  addition,  the 
preparation  of  a  lake  management  plan, 
which  was  included  in  all  alternatives 
in  the  Final  Environmental  Impact 
Statement,  will  provide  an  opportunity 
for  the  National  Park  Service  to  further 
evaluate  impacts  of  all  lake  users  on  all 
resources,  including  the  soundscape. 

63.  One  commenter  asked  why  if 
noise  generated  by  watercraft  is 
consistent  with  the  park  purposes  is 
soundscape  being  addressed  as  a  reason 
to  manage  PWC. 

MPS  Response:  The  "Purpose  of  and 
Need  for  Action"  chapter  in  the  Draft 
and  Final  Environmental  Impact 
Statements  states  that  the  overall 
objective  for  EIS  and  rulemaking  is  to 
evaluate  a  range  of  alternatives  and 
strategies  to  determine  the 
appropriateness  of  PWC  use  at  Glen 
Canyon  NRA  with  the  goal  of  ensuring 
protection  of  recreational  and  resource 
values.  This  objective  was  derived  from 
the  enabling  legislation  for  Glen  Canyon 
National  Recreation  Area.  Soundscape 
was  one  of  the  issues  that  was  evaluated 
in  order  to  determine  appropriateness  of 
PWC  use.  As  a  result  of  the  evaluation, 
the  NPS  determined  that  no  additional 
measures  are  required,  beyond  exist 
NPS  noise  regulations,  to  manage  noise 
from  PWC. 

64.  One  commenter  stated  that  since 
1998,  the  PWC  companies  have  reduced 
engine  sound  levels  by  up  to  70%  and 


have  introduced  design  changes  to  not 
only  reduce  engine  souiui  intensity,  but 
to  reduce  the  sound  pitch  that  some 
claim  to  be  annoying. 

NPS  Response:  The  National  Park 
Service  appreciates  the  information 
regarding  new  noise  suppression 
designs  being  used  by  some  PWC        o 
manufacturers.  The  Final 
Environmental  Impact  Statement  refers 
to  the  potential  noise  abatement  factors 
and  acknowledges  that  future  designs 
may  mitigate  soimd  impacts  (see  the 
"Affected  Environment"  chapter). 

65.  One  commenter  stated  that  the 
"promise"  of  quieter  PWC  by  the  PWC 
companies  is  no  reason  to  approve  PWC 
use  at  the  recreation  area. 

NPS  Response:  The  National  Park 
Service  has  recognized  that  some  PWC 
manufacturers  are  developing  new  noise 
suppression  designs  for  new  PWC.  The 
industry's  conversion  to  the  four-stroke 
technology  and  the  use  of  resonators  is 
reducing  the  noise.  Manufacturers  are 
using  noise  absorbing  foam  emd  rubber 
padding  in  the  construction  of  PWC. 
Consequently,  the  newer  technology 
used  in  PWC  construction  is  addressing 
noise  concerns.  The  Final 
Envirorunental  Impact  Statement  refers 
to  the  potential  noise  abatement  factors 
and  acknowledges  that  future  designs 
may  mitigate  sound  impacts  (see  the 
"Affected  Environment"  chapter). 

The  Final  Environmental  Impact 
Statement  and  final  rule  were  designed 
to  determine  if  PWC  use  was  consistent 
with  Glen  Canyon  National  Recreation 
Area's  enabling  legislation  and 
management  goals  and  objectives.  With 
completion  of  the  Final  Environmental 
Impact  Statement,  the  National  Park 
Service  could,  as  it  has  in  this 
rulemaking,  take  action  to  adopt  special 
regulations  to  manage  PWC  use  at  Glen 
Canyon,  or  could  have  chosen  to 
discontinue  PWC  use. 

Drafting  Information 

The  primary  authors  of  this  regulation 
were  Suzy  Schulman,  Environmental 
Specialist,  Glen  Canyon  NRA;  Brian 
VVright,  Outdoor  Recreation  Plaimer. 
Glen  Canyon  NRA;  Sarah  Bransom, 
Environmental  Quality  Division, 
National  Park  Service;  Kym  Hall, 
Regulations  Program  Manager,  National 
Park  Service,  and  Michael  Tiernan,  DOI 
Solicitor's  Office. 

Compliance  With  Other  Laws 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 


(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  environment,  public 
health  or  safety,  or  State,  local,  or  tribal 
governments  or  communities.  This 
determination  is  based  upon  the 
findings  in  a  report  prepared  by  the 
National  Park  Service  entitled 
"Economic  Analysis  of  PWC 
Regulations  in  Glen  Canyon  National 
Recreation  Area"  (Law  Engineering  and 
Environmental  Services,  Inc.,  2002).  The 
focus  of  this  study  was  to  document  the 
impact  of  this  rule  on  a  variety  of  small 
entities  including  PWC  dealerships  and 
repair  shops,  PWC  i^ental  business,  and 
other  local  businesses  that  provide 
services  to  PWC  users.  The  Economic 
Analysis  may  be  viewed  on  the  Glen 
Canyon  Web  site  at  http://www.nps.gov/ 
glca. 

This  rule  will  continue  PWC  use  with 
restrictions  in  some  narrow  canyon 
areas  and  other  management 
restrictions.  Some  localized  ecosystem 
protection  and  noise  reduction  benefits 
are  anticipated.  However,  because  the 
vast  majority  of  Lake  Powell,  including 
the  most  popular  areas  for  PWC  use, 
will  remain  open  to  PWC  use  imder  this 
rule,  the  NPS  anticipates  no  significant 
effects  on  the  visiting  public  or  local 
businesses. 

If  this  rule  was  not  instituted,  PWC 
use  would  be  completely  banned  under 
the  no-action  alternative,  affecting  the 
approximately  40  percent  of  visitors  that 
use  PWC.  Maintaining  PWC  use  in 
GLCA  under  this  rule  will  result  in  an 
estimated  increase  in  producer  siuplus  - 
(a  measure  closely  related  to  business 
profit)  in  the  local  community  of 
between  51,232,800  and  $12,304,300 
annually  relative  to  baseline  conditions 
(where  PWC  would  be  banned).  The 
economic  effect  on  the  members  of  the 
visiting  public  that  do  not  use  PWC  was 
not  quantified  due  to  limited  data 
availability;  however,  the  40  percent  of. 
visitors  that  currently  use  PWC  will 
regain  all  the  consumer  surplus  value 
they  receive  from  PWC  use  in  GLCA. 
Consumer  surplus  gains  to  PWC  users  of 
continued  access  to  GLCA  are  estimated 
to  be  between  59.806,600  and 
$20,166,400  annually.  Beneficiaries  of 
the  no-action  alternative  would  include 
the  remaining  portion  of  visitors  that  do 
not  use  PWC.  Additionally,  "nnnusers" 
may  significantly  benefit  from  knowing 
that  resources  in  the  National 
Recreation  Area  will  be  better  protected 
into  the  future. 

Over  a  ten-year  horizon,  the  present 
value  of  the  gains  is  estimated  to  be 
$86.9  million  to  $155.3  million  in 
consumer  surplus  and  $10.9  million  to 
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$94.7  million  in  producer  surplus  using 
a  3  percent  discount  rate.  This  suggests 
the  total  gain  in  consumer  and  producer 
surplus  from  this  rule  relative  to  the 
baseline  is  $97.8  million  to  $250.0 
million  using  a  3  percent  discount  rate. 
Losses  to  non-PWC  users  have  not  been 
quantised  due  to  insufficient  data.  A  3 
percent  discount  rate  is  widely 
recognized  in  the  economics  literature 
and  Federal  rulemakings  as  an 
appropriate  discount  rate  for  valuing 
natural  amenities  and  other  non-market 
resources  and  services.  When 
discounted  at  7  percent  per  year  (OMB 
Circular  A-94),  the  present  value  of  the 
gain  in  consiuner  surplus  is  estimated  to 
be  $68.5  million  to  $122.5  million  and 
the  present  value  of  the  gain  in  producer 
surplus  is  estimated  to  be  $8.6  million 
to  $74.7  million.  In  this  case,  the  total 
gain  in  Consumer  and  producer  surplus 
relative  to  baseline  conditions  is  $77.1 
million  to  $197.2  million,  not  including 
linquantified  losses  to  non-PWC  users. 

Tnis  analysis  clearly  indicates  that 
this  rule  is  expected  to  avoid  significant 
losses  to  local  business.  However,  the 
net  effect  of  this  rule  on  the  visiting 
public  and  nomisers  has  not  been 
quantitatively  determined. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  Actions  taken  under 
this  rule  will  not  interfere  with  other 
agencies  or  local  government  plems, 
policies,  or  controls.  This  is  an  agency 
specific  rule. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  will  have  no  effects  on 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients.  No  grants  or  other 
forms  of  monetary  supplements  are 
involved. 

(4)  This  rule  raises  hovel  legal  or 
policy  issues.  This  rule  is  among  the 
first  of  its  kind  for  managing  PWC  use 
in  National  Park  Units.  The  National 
Park  Service  published  general 
regulations  (36  CFR  3.24)  in  March 
2000.  requiring  individual  park  areas  to 
adopt  special  regulations  to  authorize 
PWC  use.  The  implementation  of  the 
requirements  of  the  general  regulation 
continues  to  generate  interest  and 
discussion  from  the  public  concerning 
the  overall  effect  of  authorizing  PWC 
use  and  National  Park  Service  policy 
and  park  management. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 


substantial 
under  the 
U.S.C.  601 
entitled  Ecinomic 
Regulatiom 
Recreation 


tl 
PV>C 


Environmental 
focus  of  thi 
impact  of 
entities, 
rental  outl^s 
there  was 
types  of  bu 
rule  since 
substantia 
over  the  las 


na 


number  of  small  entities 
F  egulatory  Flexibility  Act  (5 
it  seq.)  based  on  a  report 
Analysis  of  PWC 
in  Glen  Canyon  National 
Area  (Law  Engineering  and 

■  Services,  Inc.  2002).  The 
study  was  to  document  the 
is  rule  on  two  types  of  small 
dealerships  and  PWC 
This  report  found  that 
potential  loss  for  these 
finesses  as  a  result  of  this 
use  would  remain 
the  same  as  it  has  been 
several  years. 


PWC 
illy 


Small  Basil  ess  Regulatory  Enforcement 
Fairness  Ac  f  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(  I),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
The  Nation]  1  Park  Service  has 
completed  <  n  economic  analysis  to 
make  this  d  termination.  This  rule: 

a.  Does  ni  it  have  an  annual  effect  on 
the  econom  /  of  $100  million  or  more. 

b.  Will  nc  t  cause  a  major  increase  in 
costs  or  pric  es  for  consumers, 
individual  iridustries,  Federal,  State,  or 
local  goverr  ment  agencies,  or 
geographic  i  egions 

c.  Does  n(  t  have  a  significant  adverse 
effect  on  co 
investment 
the  ability  olf 


II  npetition,  employment, 
productivity,  innovation,  or 
F  U.S. -based  enterprises  to 
compete  wi  h  foreign-based  enterprises. 

Unfunded  i\  fandates  Reform  Act 

This  rule  ioes  not  impose  an 
unfunded  qandate  on  State,  local,  or 

ments  or  the  private  sector 
I  $100  million  per  year.  The 
rule  does  nc  t  have  a  significant  or 
unique  effec  t  on  State,  local  or  tribal 
government  >  or  the  private  sector.  This 
rule  is  an  a^  sncy  specific  rule  and 

jther  requirements  on  other 
agencies,  go  /ernments,  or  the  private 
sector. 


rde 


Takings  (Executive 

In  accordance 
12630,  the 
takings  imp 
implication 
No  taking  o 
occur  as  a  result 


Federalism 

In 
13132,  the 
federalism 
preparation 
This 
NPS 
has  no 
allowing 
the  park. 


Order  12630) 

with  Executive  Order 
does  not  have  significant 
ications.  A  taking 
assessment  is  not  required, 
personal  property  will 
of  this  rule. 


rile  I 


1  nt 


Executive  Order  13132) 

accord4nce  with  Executive  Order 
does  not  have  sufficient 
plications  to  warrant  the 
af  a  Federalism  Assessment, 
propos  id  ride  only  affects  use  of 
admini  itered  lands  and  waters.  It 
outsipe  effects  on  other  areas  by 
use  in  specific  areas  of 


PV  C 


Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
undulv  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  is  not 
required.  ;, 

National  Environmental  Policy  Act 

The  National  Park  Service  has 
analyzed  this  rule  in  accordance  with 
the  criteria  of  the  National 
Environmental  Policy  Act  and  has 
prepared  an  Environmental  Impact 
Statement  (EIS).  The  draft  EIS  was  made 
available  for  public  review  and 
comment  on  September  13,  2002,  (67  FR 
58071),  and  the  Final  Environmental 
Impact  Statement  (FEIS)  was  made 
available  to  the  public  on  May  16,  2003 
(68  FR  26645).  A  copy  of  the  FEIS  is 
available  on  the  Glen  Canyon  National 
Recreation  Area  Web  page  at  http:// 
www.nps.gov/glca/planJitm,  at  regional 
libraries,  or  a  copy  may  be  obtained  by 
contacting  the  Superintendent,  Glen 
Canyon  National  Recreation  Area.  . 

Government-to-Government 
Reldtionship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
"Government  to  Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  the  National  Park  Service  has 
evaluated  potential  effects  on  federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  potential 
effects. 

During  May  2002,  the  NPS  consulted 
with  tribes  in  the  surrounding  area  in 
writing  and/or  in  person  about  the 
development  of  this  rule  and  the 
supporting  Environmental  Impact 
Statement.  Those  tribes  include  the 
Hopi.  Navajo,  San  Juan  Southern  Paiute, 
and  Kaibab  Paiute  Tribes  as  well  as 
several  tribal  historic  preservation 
programs  and  cultural  and  natural 
resources  divisions  of  the  tribes.  None 
of  the  tribes  have  expressed  concern  or 
dissent  with  the  planning  process  or 
development  of  the  alternatives  for  the 
EIS  or  this  rule. 

Administrative  Procedure  Act 

This  final  rule  is  effective  upon 
publication  in  the  Federal  Register.  In 
accordance  with  the  Administrative 
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Procedure  Act,  specifically,  5  U.S.C. 
553(d)(1),  this  rule,  36  CFR  7.70(g),  is 
exempt  from  the  requirement  of 
publication  of  a  substantive  rule  not  less 
than  30  days  before  its  effective  date. 

As  discussed  in  this  preamble,  the 
final  rule  is  a  part  7  special  regulation 
for  Glen  Ccnyon  National  Recreation 
Area  that  relieves  the  restrictions 
imposed  by  the  general  regulation,  .36 
CFR  3.24.  The  general  regulation,  36 
CFR  3.24,  prohibits  the  use  of  PWC  in 
units  of  the  national  park  system  unless 
an  individual  park  area  has  designated 
the  use  of  PWC  by  adopting  a  part  7 
special  regulation.  The  proposed  rule 
was  published  in  the  Federal  Register 
(68  FR  2466)  on  January  17,  2003,  with 
a  60-day  period  for  notice  and  comment 
consistent  with  the  requirements  of  5 
U.S.C.  553(b).  The  Administrative 
Procedme  Act,  pursuant  to  the 
exception  in  paragraph  (d)(1),  waives 
the  section  553(d)  30-day  waiting  period 
when  the  published  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  In  this  rule  the  NPS  is 
authorizing  the  use  of  PWCs,  which  is 
otherwise  prohibited  by  36  CFR  3.24.  As 
a  result,  the  30-day  waiting  period 
before  the  effective  date  does  not  apply 
to  the  Glen  Canyon  National  Recreation 
Area  final  rule. 

The  Attorney  General's  Manual  on  the 
Administrative  Procedure  Act  explained 
that  the  "reason  for  this  exception 
would  appear  to  be  that  the  persons 
affected  by  such  rules  are  benefited  by 
them  and  therefore  need  no  time  to 
conform  their  conduct  so  as  to  avoid  the 
legal  consequences  of  violation.  The  fact 
that  an  interested  person  may  object  to 
such  issuance,  amendment,  or  repeal  of 
a  rule  does  not  change  the  character  of 
the  rule  as  being  one  "granting  or 
recognizing  exemption  or  relieving 
restriction,"  thereby  exempting  it  from 
the  thirty-day  requirement."  This  rule  is 
within  the  scope  of  the  exception  as 
described  by  the  Attorney  General's 
Manual  and  the  30-day  waiting  period 
should  be  waived.  See  also, 
Independent  U.S.  Tanker  Oivners 
Committee  v.  Skinner,  884  F.2d  587  (DC 
Cir.  1989).  In  this  case,  the  court  found 
that  paragraph  (d)(1)  is  a  statutory 
exception  that  applies  automatically  for 
substantive  rules  that  relieves  a 
restriction  and  does  not  require  any 
justification  to  be  made  by  the  agency. 
"In  sum,  the  good  cause  exception  must 
be  invoked  and  justified;  the  paragraph 
(d)(1)  exception  applies  automatically" 
(884  F.2d  at  591).  Thefacts  are  that  Glen 
Canyon  National  Recreation  Area  is 
promulgating  this  special  regulation  for 
the  purpose  of  relieving  the  restriction, 
prohibition  of  PWC  use,  imposed  by  36 


CFR  3.24  and  therefore,  the  paragraph 
(d)(1)  exception  applies  to  this  rule. 

In  accordance  with  the 
Administrative  Procedure  Act,  this  rule 
is  also  excepted  from  the  30-day  waiting 
period  by  the  "good  cause"  exception  in 
5  U.S.C.  553(d)(3)  and  is  effective  upon 
publication  in  the  Federal  Register.  As 
discussed  above,  the  purpose  of  this 
rule  is  to  comply  with  36  CFR  3.24 
requirement  for  authorizing  PWC  use  in 
park  areas  by  promulgating  a  special 
regulation.  "The  legislative  history  of 
the  APA  reveals  that  the  purpose  for 
deferring  the  effectiveness  of  a  rule 
under  section  553(d)  was  "to  afford 
persons  affected  a  reasonable  time  to 
prepare  for  the  effective  date  of  a  rule 
or  rules  or  to  take  other  action  which 
the  issuance  may  prompt."  S.  Rep.  No. 
752,  79th  Cong.,  1st  Sess.  15  (1946): 
H.R.  Rep.  No.  1980,  79th  Cong.,  2d  Sess. 
25  (1946)."  United  States  V.  Gavrilovic. 
551  F.2d  1099,  1104  (8th  Cir.  1977).  The 
persons  affected  by  this  rule  are  PWC 
users  and  delaying  the  implementation 
of  this  rule  for  30  days  will  not  benefit 
them;  but  instead  will  be 
counterproductive  by  denying  them,  for 
an  additional  30  days,  the  benefits  of  the 
rule. 

The  rule  has  been  developed  in  full 
compliance  with  section  553(b]  md  (c) 
rulemaking  requirements.  The  proposed 
rule  was  published  in  the  Federal 
Register  and  provided  60  days  for 
public  comments.  The  public  comments 
received  are  sum^marized  and  analyzed 
in  this  document.  Also  as  part  of  this 
process,  the  park  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
that  was  made  available  to  the  public  on 
September  13,  2002,  for  comment.  The 
DEIS  evaluated  the  various  alternatives 
for  managing  PWC  use  at  Glen  Canyon, 
including  an  alternative  with  no  PWC 
use.  After  reviewing  the  comments  to 
the  DEIS  the  NPS  modified  the 
proposed  alternatives  and  responded  to 
comments  in  a  Final  Environmental 
Impact  Statement  that  was  made 
available  to  the  public  on  May  16,  2003. 
This  rule  will  now  implement  the 
preferred  alternative  B  with  certain 
modificatir  ns  as  a  result  of  the  public 
comments  received  in  response  to  the 
proposed  rule  and  the  DEIS. 

"In  determining  whether  to  in     ke 
the  exception,  the  agency  is  'required  to 
balance  the  necessity  for  immediate 
implementation  against  principles  of 
fundamental  fairness  which  require  that 
all  affected  persons  be  afforded  a 
reasonable  time  to  prepare  for  the 
effective  date  of  its  ruling."  The 
Northern  Arapahoe  Tribe  v.  Model,  808 
F.2d  741,  752  (10th  Cir.  1987).  The 
primary  purpose  of  the  30-day  waiting 
period  is  to  provide  the  public  with 


time  to  prepare  for  the  changes  caused 
by  the  new  rvde.  This  rule  authorizes  the 
continued  use  of  PWCs  at  Glen  Canyon 
National  Recreation  Area.  Because  of 
the  two-year  grace  period  established  by 
the  March  2000  Final  Rule  and  the 
temporary  lifting  of  the  PWC  ban  for  the 
summer  of  2003,  PWC  use  has  been 
allowed  to  continue  at  Glen  Canyon 
despite  the  prohibition  in  36  CFR  3.24. 
Providing  a  30-day  waiting  period 
would  not  benefit  the  parties  affected  by 
this  rule,  instead  there  is  good  cause  for 
making  this  rule  eftective  upon 
publication  so  that  affected  parties  can 
continue  using  PWCs. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  parks. 
Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing,  the 
National  Park  Service  amends  36  CFR 
part  7  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

■  1 .  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137(1981)  and  D.C.  Code  40-721  (1981). 

■  2.  Section  7.70  is  amended  by  adding 
paragraph  (g)  to  read  as  follows: 

§  7.70  Glen  Canyon  National  Recreation 
Area. 

***** 

(g)  PWC.  (1)  A  person  may  launch  and 
operate  a  PWC  in  park  waters  or  beach 
a  PWC  on  park  lands,  except  in  the 
following  areas: 

(i)  On  the  Colorado  River  between 
Glen  Canyon  Dam  and  the  downstream 
river  boundar)'  of  Glen  Canyon  National 
Recreation  Area  where  it  adjoins  Grand 
Canyon  National  Park. 

(ii)  On  the  Colorado  River  upstream  of 
Sheep  Canyon. 

(iii)  On  the  San  Juan  River  upstream 
of  Clay  Hills  pullout. 

(iv)  On  the  Escalante  River  upstream 
of  Coyote  Creek. 

(v)  On  the  Dirty  Devil  River  upstream 
of  Utah  Highway  95  bridge. 

(2)  A  person  may  not  operate  a  PWC 
at  speed  in  excess  of  flat  wake  speed  on 
the  Escalante  River  from  Cow  Canyon  to 
Coyote  Creek. 

(3)  After  December  31.  2012,  no  one 
may  operate  a  PWC  that  does  not  meet 
the  2006  emission  standards  set  by  EPA 
for  the  manufacturing  of  two-stroke 
engines.  A  person  operating  a  PWC  that 
meets  the  EPA  2006  emission  standards 
through  the  use  of  direct  injection  two- 
stroke  or  four-stroke  engines,  or  the 


equivalent  thereof,  is  not  sub)ect  to  this 
prohibition  and  will  be  allowed  to 
operate  as  described  in  this  section. 

(4)  The  Superintendent  may 
temporarily  limit,  restrict  or  terminate 
access  to  the  areas  designated  for  PWC 
use  after  taking  into  consideration 
public  health  and  safety,  natural  and 
cultural  resource  protection,  and  other 
management  activities  and  objectives. 

Dated:  September  9,  2003. 
Craig  Manaon, 

Assistant  Secretary,  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  03-24363  Filed  9-25-03;  8:45  am] 

BILUNG  COOC  4310-70-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Parts 

RIN  2900-AL62 

Compensation  and  Pension  Provisions 
of  the  Veterans  Benefits  Act  of  2002 

AfiENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  r^ect  the 
statutory  provisions  of  the  Veterans 
Benefits  Act  of  2002.  These  changes 
address  entitlement  to  special  monthly 
compensation  for  loss  of  breast  tissue  in 
a  woman  and  increased  pension  payable 
to  Medal  of  Honor  recipients. 
DAT^:  Effective  Dates:  In  accordance 
with  statutory  provisions,  the  effective 
dates  for  the  amendments  in  this  final 
rule  are  as  follows: 

The  amendments  to  38  CFR  3.350  and 
38  CFR  3.802  are  effective  December  6, 
2002. 

The  amendments  to  38  CFR  3.27  are 
effective  September  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Konieczny,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  810  Vermont  Avenue, 
NW.,  Washington.  DC,  20420,  telephone 
(202) 273-6779. 

SUPPLEMENTARY  INFORMATWN:  On 
December  6,  2002,  the  Veterans  Benefits 
Act  of  2002.  Pub.  L.  107-330  (the  Act), 
was  enacted.  Certain  provisions  of  the 
Act  directly  affect  the  payment  of  VA 
compensation  or  pension  benefits. 
These  provisions  concern  special 
monthly  compensation  for  loss  of  breast 
tissue  in  a  woman  and  the  amount  of 
pension  payable  to  Medal  of  Honor 
recipients. 

Section  102  of  the  Act  amended  38 
U.S.C.  1114(k)  to  authorize  special 
monthly  compensation  to  women 
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veterans  foi  ■  loss  of  25%  or  more  of 
tissue  fi"om'a  single  breast  or  both 
breasts  in  opmbination,  including  loss 
by  mastectomy  or  partial  mastectomy,  or 
following  receipt  of  radiation  treatment 
of  breast  tissue.  In  this  document  we  are 
amending  ^8  CFR  3.350(a)  to  reflect  that 
change.  Wd  are  deleting  38  CFR 
3.350(a)(7)  because  the  change  to  38 
CFR  3.350(t)  makes  it  no  longer 
necessary  to  define  the  term 
"anatomic^ loss  of  one  or  both  breasts." 

Section  31)4  of  the  Act  amended  38 
U.S.C.  1564  to  provide  for  an  annual 
increase  in  the  Medeil  of  Honor  pension 
effective  Dacember  1  of  each  year, 
beginning  I  'ecember  1,  2004,  by  a 
percentage  equal  to  the  cost  of  living 
adjustment  of  benefits  paid  under  Title 
II  of  the  Sodial  Security  Act.  This 
document  inends  38  CFR  3.27  to  reflect 
that  change!  Section  304  also  provides 
for  a  retroactive  lump  sum  payment  of 
the  Medal  of  Honor  pension  fi'om  the 
first  day  of  ^e  month  after  the  date  of 
the  event  f(|r  which  the  veteran  earned 
the  Medal  ctf  Honor  for  current  as  well 
as  future  recipients  of  the  special 
pension.  This  document  amends  38  CFR 
3.802  to  reflect  that  change.  In 
accordance  with  the  Act,  no  retroactive 
lump  sum  payment  can  be  made  prior 
to  October  i,  2003. 

When  Congress  does  not  specify  an 
effective  da^e  for  a  statutory  provision, 
the  effective  date  is  the  date  of 
enactment.  In  section  102  of  the  Act, 
because  Comgress  did  not  specify  an 
effective  d4e  for  the  amendment  to  38 
U.S.C.  1114i(k),  that  amendment  was 
effective  December  6,  2002,  the  date  of 
enactment  if  the  Act.  Similarly,  in 
section  304  jof  the  Act,  Congress  did  not 
specify  an  affective  date  for  the 
amendment  to  38  U.S.C.  1562 
authorizing  a  retroactive  lump  simi 
payment  foi  the  Medal  of  Honor 
pension,  anfl  the  amendment  was 
effective  Defcember  6,  2002.  For  certain 
provisions  of  the  Act,  however. 
Congress  specifically  provided  effective 
dates  that  ate  different  from  the  date  of 
enactment  of  the  Act.  In  paragraph 
(d)(1)  of  section  304  of  the  Act,  Congress 
specified  thkt  the  amendment  to  38 
U.S.C.  1562  authorizing  an  annual 
increase  in  the  Medal  of  Honor  pension 
would  be  elective  September  1,  2003. 

For  certain  provisions  in  the  Act,  the 
effective  dale  of  the  provision  governs 
the  date  on  Which  benefit  eligibility  can 
arise.  For  instance,  section  102  of  the 
Act  authori;  ;es,  as  of  December  6,  2002, 
special  mor  thly  compensation  for 
women  vet«  rans  who  suffered  the  "loss 
of  25  percei  t  or  more  of  tissue  from  a 
single  breas :  or  both  breasts  in 
combination  (including  loss  by 
mastectomjj  or  partial  mastectomy]  or 


has  received  radiation  treatment  of 
breast  tissue."  For  certain  other 
provisions.  Congress  provided  that, 
although  the  amendment  was  effective 
immediately,  benefit  eligibility  would 
not  arise  luitil  a  later  date.  In  paragraph 
(d)(2)  of  section  304  of  the  Act,  Congress 
specified  that  VA  would  not  make  any 
annual  adjustment  to  the  monthly 
Medal  of  Honor  pension  in  2003. 
Therefore,  the  first  annual  adjustment 
would  be  made  on  December  1,  2004. 
Also,  in  paragraph  (d)(1)  of  section  304. 
Congress  specifically  noted  that  no 
retroactive  lump  sum  payment  of  the 
Medal  of  Honor  pension  would  be  made 
prior  to  October  1,  2003.  These.effective 
dates  and  rules  governing  eligibility  are 
reflected  in  the  effective-date  and 
substantive  provisions  of  this  notice. 

AdministratiTe  Procedure  Act 

Changes  made  by  this  final  rule 
merely  reflect  new  statutory  provisions. 
Accordingly,  there  is  a  basis  for 
dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  will  have  no  such  effect  on 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  this  dociunent  under 
Executive  Order  12866. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
final  rule  does  not  affect  any  small 
entities.  Only  individuals  could  be 
directly  affected.  Therefore,  piu-suant  to 
5  U.S.C.  605(B),  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604.  ' 
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Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  this  rule 
is  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procediues.  Claims,  Disability  benefits, 
Health  care,  Pensions,  Veterans, 
Vietnam. 

Approved:  July  9,  2003. 
Anthony  J.  Principi,  ^ 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amended  as 
follows: 

PART  S— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

■  1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

■  2.  Section  3.27  is  amended  by: 

■  a.  Redesignating  paragraph  (d)  as 
paragraph  (e),  and  adding  a  new 
paragraph  (d). 

■  b.  In  newly  designated  paragraph  (e), 
removing  "and  the  monthly"  and  adding 
in  its  place  "the  monthly";  and  removing 
"chapter  18"  and  adding  in  its  place 
"chapter  18  and  the  Medal  of  Honor 
pension"  . 

■  The  added  text  reads  as  follows: 

§  3.27    Automatic  adjustment  of  t)enef  it 
rates. 

***** 

(d)  Medal  of  Honor  pension. 
Beginning  in  the  year  2004,  VA  shall, 
effective  December  1  of  each  year, 
increase  the  monthly  Medal  of  Honor 
pension  by  the  same  percentage  as  the 
percentage  by  which  benefit  amounts 
payable  under  section  215(i)  of  Title  II 
of  the  Social  Security  Act  are  increased 
effective  December  1  of  such  year. 

(Authority:  38  U.S.C.  1562(e)) 


§3.350    [Amended] 

■  3.  Section  3.350  is  amended  by: 

■  a.  In  paragraph  (a)  introductory  text, 
removing  "the  anatomical  loss  of  one  or 
both  breasts  (including  loss  by 
mastectomy)."  and  adding,  in  its  place, 
"loss  of  25%  or  more  of  tissue  from  a 
single  breast  or  both  breasts  in 
combination  (including  loss  by 
mastectomy  or  partial  mastectomy),  or 
following  receipt  of  radiation  treatment 
of  breast  tissue." 


■  b.  Removing  paragraph  (a)(7)  and  the 
authority  citation  at  the  end  of  the 
section. 

■  4.  Section  3.802  is  amended  by  adding 
paragraph  (c)  immediately  following  the 
authority  citation  at  the  end  of  the 
section: 

§3.802    Medal  of  Honor. 

*         *         *        *     -  * 

(c)  VA  will  pay  to  each  person  who 
is  receiving  or  who  in  the  futiue 
receives  Medal  of  Honor  pension  a 
retroactive  lump  sum  payment  equal  to 
the  total  amount  of  Medal  of  Honor 
pension  that  person  would  have 
received  diuing  the  period  beginning 
the  first  day  of  the  month  after  the  date 
of  the  event  for  which  the  veteran 
earned  the  Medal  of  Honor  and  ending 
on  the  last  day- of  the  month  preceding 
the  month  in  which  pension  was 
awarded  under  paragraph  (b)  of  this 
section.  VA  will  calculate  the  lump  sum 
payment  using  the  monthly  Medal  of 
Honor  pension  rates  in  effect  from  the 
first  day  of  the  month  after  the  date  of 
the  event  for  which  the  veteran  earned 
the  Medal  of  Honor,  to  the  last  day  of 
the  month  preceding  the  month  in 
which  the  individual  was  initially 
awarded  the  Medal  of  Honor  pension. 
VA  will  not  make  a  retroactive  lump 
sum  payment  under  this  section  before 
October  1,2003. 

(Authority:  38  U.S.C.  1562(f)) 

[FR  Doc.  03-24304  Filed  9-25-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  17  and  61 
RIN  2900-AL30 

VA  Homeless  Providers  Grant  and  Per 
Diem  Program 

agency:  Department  of  Veterans  Affairs. 

ACTION:  Final  rule. 

. — • . 

SUMIWARY:  This  document  affirms 
without  any  changes  except  for  adding 
OMB  information  collection  citations  in 
part  61.  to  the  provisions  of  an  interim 
final  rule  that  revised  the  regulations 
concerning  the  VA  Homeless  Providers 
Grant  and  Per  Diem  Program. 

In  large  part  the  interim  final  rule 
implemented  the  provisions  of  the 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001. 

The  interim  final  rule  also  established 
provisions  in  the  form  of  funding 
priorities  to  meet  a  statutory  mandate. 
In  addition,  to  help  ensure  that  program 
objectives  are  met  by  those  receiving 


assistance,  the  interim  final  rule  added 
provisions  to  state  that  to  receive 
assistance,  an  entity  must  not  be  in 
default  by  failing  to  meet  requirements 
under  any  previously  awarded  grant. 
Further,  the  interim  final  rule  made 
changes  to  provide  that  each  resident  of 
supportive  housing  may  be  required  to 
pay  rent  in  an  amount  determined  by 
the  recipient,  except  that  such  rent  may 
not  exceed  30  percent  of  the  resident's 
monthly  income  not  including  amounts 
equal  to  medical  expenses,  child  care 
expenses,  or  court-ordered  payments. 
This  was  intended  to  provide  a  system 
that  is  administratively  feasible,  that 
allows  for  significant  help  for  covering 
operating  expenses,  and  that  would 
allow  veterans  to  retain  sufficient  funds 
to  help  prepare  for  a  successful 
transition  to  independent  living. 
DATES:  Effective  Date:  This  final  rule  is 
effective  on  October  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

A.  Liedke,  VA  Homeless  Providers 
Grant  and  Per  Diem  Program,  Mental 
Health  Strategic  Health  Care  Group 
(11 6E),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420;  (877)  332-0334. 
(This  is  a  toll-free  number.) 
SUPPL£MENTARY  INFORMATION:  hi  a 

document  published  in  the  Federal 
Register  on  March  19,  2003  at  68  FR 
13590,  we  promulgated  an  interim  final 
ruJe  that  revised  the  regulations 
concerning  the  VA  Homeless  Providers 
Grant  and  Per  Diem  Program  as 
explained  in  the  SUMMARY  portion  of  - 
this  document. 

We  provided  a  60-day  comment 
period  that  ended  May  19,  2003.  We  did 
not  receive  any  comments.  Based  on  the 
rationale  set  forth  in  the  interim  final 
rule,  we  are  adopting  the  provisions  of 
the  interim  final  rule  as  a  final  rule 
without  any  changes,  except  for  the 
addition  of  OMB 's  information 
collection  requirements  approval 
number  for  the  affected  sections. 

This  final  rule  is  issued  imder 
authority  of  38  U.S.C.  501,  2002,  2011, 
2012,  2061,  2064.  and  7721  note. 

Paperwork  Reduction  Act 

This  final  rule  contains  new 
collections  of  information  under  the 
Paperwork  Reduction  at  §§61.11,  61.15. 
61.17,  61.20,  61.31.  61.41.  61.51,  61.55 
and  61.80.  We  described  the  new 
information  collections  in  the  preamble 
of  the  interim  final  rule  and  provided 
comment  periods  on  both  emergency 
and  non-emergency  bases.  We  did  not 
receive  any  comments  concerning  the 
new  information  collections.  The  Office 
of  Management  and  Budget  has  assigned 
control  niunber  2900-0554  to' the  new 
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information  collections.  VA  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  this 
currently  valid  OMB  control  number. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  OfGce  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-602.  In  all  likelihood, 
only  similar  entities  that  are  small 
entities  will  participate  in  the  Homeless 
Providers  Grant  and  Per  Diem  Program. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  final  rule  is  exempt  fi-om  the  initial 
and  final  regulatory  flexibility  analysis 
requirement  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  such  effect  on 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Catalog  of  Federal  Domestic  Assistance 
Program  ^ 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.024. 

List  of  Subjects 

38CFRPaTtl7 

Administrative  practice  and 
procedure.  Alcohol  abuse,  Alcoholism, 
Claims,  Day  care.  Dental  health,  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs — health, 
Grant  programs — veterans,  Health  care, 
Health  facilities,  Health  professions, 
Health  records.  Homeless,  Medical  and 
dental  schools,  Medical  devices, 
Medical  research.  Mental  health 
programs.  Nursing  homes,  Philippines, 
Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships,  Travel  and  transportation 
expenses,  Veterans. 

38  CFR  Part  61 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Alcoholism, 
Day  care.  Dental  health.  Drug  abuse. 
Government  contracts.  Grant 
programs — health.  Grant  programs — " 
veterans,  Health  care,  Health  facilities. 


Health  priifessions.  Health  records. 
Homeless,  Mental  health  programs,  Per- 
diem  program;  Reporting  and 
recordkeeping  requirements,  Travel  and 
transports^ion  expenses.  Veterans. 

Approve^:  August  11,  2003. 
Anthony  J.  principi, 

Secretary  ojj  Veterans  Affairs. 

■  Accordingly,  the  interim  final  rule 
amending  [38  CFR  parts  17  and  61  that 
was  published  in  the  Federal  Register  at 
68  FR  135^0  on  March  19,  2003,  is 


■  6.  In  §  61.31,  add  a  parenthetical 
immediately  preceding  the  authority 
citation  at  the  end  of  the  section  to  read 
as  follows: 

§  61 .31    Application  for  per  diem. 


(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
cequirements  in  tliis  section  under  control 
number  2900-0554.) 

7.  In  §  61.41,  add  a  parenthetical 


adopted  ai  a  final  rule  with  the  following  inunediately  preceding  the  authority 
changes. 


PART  61-j-VA  HOMELESS  PROVIDERS 
GRANT  Alio  PER  DIEM  PROGRAM 

■  1 .  The  ai  thority  citation  for  part  61 
continues  ;o  read  as  follows: 


Authorit] :  38  U.S.C. 
2061,2064,7721  note. 


501,2002,2011,2012, 


■  2.  In  §  61 .11,  add  a  parenthetical 
immediatay  preceding  the  authority 
citation  at  the  end  of  the  section  to  read 
as  follows: 

§  61 .1 1    Ap  plications  for  capital  grants. 


(The  Office  jf  Management  and  Budget  has 
approved  th  e  information  collection 
requiremenl  s  in  this  section  under  control 
number  2903-0554.) 

■  3.  In  §  61.15,  add  a  parenthetical 
immediately  preceding  the  authority 
citation  at  yie  end  of  the  section  to  read 
as  follows 

§  61 .1 5    Ot^aining  additional  information 
and  awardlig  capital  grants. 


(The  Office  bf  Management  and  Budget  has 
approved  th  b  information  collection 
requiremenl  s  in  this  section  under  control 
number  290  >-0554.) 

■  4.  In  §61  17,  add  a  parenthetical 
immediate  y  preceding  the  authority 
citation  at  |he  end  of  the  section  to  read 
as  follows 

§61.17    sub  control  for  capital  grants. 


(The  Office  fcf  Management  and  Budget  has 
approved  th  3  information  collection 
requirement  5  in  this  section  under  control 
number  290  M)554.) 
5.  In  §  61  20,  add  a  parenthetical 

y  preceding  the  authority 
he  end  of  the  section  to  read 


immediate 
citation  at 
as  follows 


(The  Office 
approved 
requirement^ 
number 


th3 


§  61 .20    LIf  t  Safety  Code  capital  grants. 


)f  Management  and  Budget  has 
information  collection 
in  this  section  under  control 


citation  at  the  end  of  the  section  to  read 
as  follows: 

§  61 .41    Special  needs  grants  application. 


(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  tliis  section  under  control 
number  2900-0554.) 

■  8.  In  §  61.51,  add  a  parenthetical 
immediately  preceding  the  authority 
citation  at  the  end  of  the  section  to  read 
as  follows: 

§  61 .51    Applications  for  technical 
assistance  grants. 


(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0554.) 

■  9.  In  §  61.55,  add  a  parenthetical 
immediately  preceding  the  authority 
citation  at  the  end  of  the  section  to  read 
as  follows: 

§61.55    Technical  assistance  reports. 


(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0554.) 

■  10.  In  §  61.80,  add  a  parenthetical 
immediately  preceding  the  authority 
citation  at  the  end  of  the  section  to  read 
as  follows: 

§  61 .80    General  operation  requirements  for 
supportive  housing  and  service  centers. 

***** 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0554.) 

[FR  Doc.  03-24212  Filed  9-25-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[PA138-4098a;  FRL-7562-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Removal  of  Direct  Final  Rule;  Federally 
Enforceable  State  Operating  Perqiit 
Program;  Allegheny  County,  PA 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Removal  of  final  rule. 

SUMMARY:  Because  EPA  received 
adverse  comments,  we  are  removing  our 
approval  of  the  revision  to  the 
Allegheny  County  portion  of  the 
Commonwealth  of  Pennsylvania  State 
Implementation  Plan  which  consists  of 
Allegheny  County's  state  operating 
permit  program.  EPA  is  removing  the 
language  of  the  rule  which  was  to 
approve  the  revision  in  accordance  with 
the  requirements  of  sections  110  and 
112  of  the  Clean  Air  Act.  The  original 
action  was  published  in  the  Federal 
Register  on  Jime  26,  2003  as  a  direct 
final  rule.  We  will  address  the 
conunents  received  in  a  future  final 
action  based  on  the  proposed  rule 
which  was  also  published  on  June  26, 
2003. 

DATES:  This  rule  is  effective  on 
November  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T.  Wentworth,  Permits  and  Technical 
Assessment  Branch  at  (215)  814-2183  or 
by  e-mail  at  wentworth.paul@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Please  see 
the  information  provided  in  the  direct 
final  action  published  in  the  Federal 
Register  on  June  26,  2003  (68  PR  37973) 
and  in  the  companion  proposed  rule 
which  was  also  published  on  June  26, 
2003  (68  PR  37993). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control,  Intergovenunental 
relations,  Reporting  and  recordkeeping 
requirements. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  2.  Section  52.2020  is  amended  by 
removing  paragraph  (c)(209). 

Dated:  September  10,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 
[FR  Doc.  03-24119  Filed  9-25-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[GA-57-200341 ;  FRL-756S-4] 

Detenrnination  of  Nonattainment  as  of 
NovemtMr  15, 1999,  and 
Reclassification  of  the  Atlanta  1-Hour 
Ozone  Nonattainment  Area;  State  of 
Georgia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
issue  a  determination  that  the 
Metropolitan  Atlanta  1-hour  serious 
ozone  nonattainment  area  (hereinafter 
referred  to  as  the  Atlanta  area)  did  not 
attain  the  1-hour  ozone  national 
ambient  air  quality  standard  (NAAQS) 
by  the  November  15, 1999,  Clean  Air 
Act  (CAA)  deadline  for  serious  ozone 
nonattainment  areas.  As  a  result,  the 
Atlanta  area  is  reclassified  by  operation 
of  law  as  a  severe  ozone  nonattainment 
area  on  the  effective  date  of  this  rule. 
The  Georgia  Environmental  Protection 
Division  (GAEPD)  must  submit  by  July 
1,  2004,  a  State  Implementation  Plan 
(SIP)  revision  for  the  Atlanta  area  that 
meets  the  severe  area  1-hour  ozone 
nonattainment  area  requirements  of 
CAA  section  182(d).  The  due  date  for 
the  section  185  eriforcement  rule  is  July 
1 ,  2005,  due  to  the  need  for  the  State  to 
acquire  the  necessary  statutory  authority 
to  implement  this  rule.  Finally,  EPA  is 
adjusting  the  dates  by  which  the  area 
must  achieve  a  Rate  of  Progress  plan 
(ROP)  to  cover  an  average  of  3  percent 
per  year  reduction  in  ozone  precursor 
emissions  from  1999  to  the  attainment 
year  and  adjusting  contingency  measure 
requirements  as  this  relates  to  the  ROP 
milestone.  In  an  Order  entered  on  June 
16,  2003.  the  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit  granted 
EPA's  motion  for  voluntary  vacatin  of 
the  EPA's  extension  of  the  1-hour  ozone 
attainment  date  for  the  Atlanta  area  and 
EPA's  approval  of  the  1-hour  ozone 
attainment  demonstration  SIP  submitted 
by  the  GAEPD  on  July  17,  2001,  and 
remanded  the  matter  to  the  agency  for 
further  proceedings  consistent  with  the 
court's  order.  This  final  determination 
and  this  notice  are  in  direct  response  to 
and  comply  with  the  coiut's  order. 

DATES:  This  final  rule  is  effective 
January  1,  2004. 

ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
addresses:  U.S.  EPA,  Region  4  Air 


Planning  Branch,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960. 

Air  Protection  Branch,  Georgia 
Environmental  Protection  Division. 
Georgia  Department  of  Natural 
Resources,  4244  International  Parkway, 
Suite  120,  Atlanta,  Georgia  30354. 
Telephone  (404)  363-7000. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Scott  M.  Martin,  EPA  Region  4,  (404) 
562-9036  or  email: 
martin.scott@epa.gov. ' 

SUPPLEMENTARY  INFORMATION:  The  use  of 

"we,"  "us,"  or  "our"  in  this  dociunent 
refers  to  EPA. 

Table  of  Contente 

I.  Background 

n.  Atlanta  1-Hour  Ozone  Nonattainment  Area 

m.  Explanation  of  a  SIP 

IV.  The  NAAQS  For  Ozone 

V.  Application  of  the  CAA  Provisions 

Regarding  Determinations  of 
Nonattainment  and  Reclassifications 

VI.  Necessity  of  This  Action 
Vn.  Results  of  This  Action 
Vm.  Reclassification 

DC.  Effective  Date  of  Reclassification 

X.  Severe  Area  Attainment  Date 

XI.  Severe  Area  Requirements  SIP  Submittal 
Xn.  Rate-of-Progress  (ROP)  Schedule 

Xm.  Use  of  MOBILES  in  SIP  Submittals 
XiV.  Impacts  on  the  Title  V  Program 

XV.  Vacatur  of  Previous  Approval 

XVI.  Comment  and  Response 
XVn.  Final  Action 

XVin.  Statutory  and  Executive  Order 
Reviews 

L  Background 

In  a  Federal  Register  notice  published 
on  December  11,  2001,  (66  FR  63972) 
EPA  proposed  to  approve  the  1-hour 
ozone  attainment  demonstration  for  the 
Atlanta  1-hoiu  ozone  nonattainment 
area  which  was  submitted  by  the 
GAEPD  on  Jidy  17.  2001,  and  extend  the 
attainment  date  to  November  15,  2004. 
Additionally,  in  the  alternative,  EPA 
proposed  to  find  that  the  Atlanta  area 
had  failed  to  attain  the  1-hour  ozone 
NAAQS  by  November  15, 1999,  the  date 
set  forth  in  the  CAA  fijr  serious 
nonattainment  areas.  Subsequently,  in  a 
Federal  Register  notice  published  on 
May  7,  2002,  (67  FR  30574)  EPA  granted 
final  approval  to  the  l-hoiu-  ozone 
attainment  demonstration  for  the 
Atlanta  area  as  submitted  on  July  17, 
2001 ,  the  Reasonably  Available  Control 
Measures  (RACM)  analysis, 
commitment  to  perform  an  early 
attainment  assessment,  contingency 
measures,  the  2004  motor  vehicle 
emissions  budget  (MVEB),  and  the 
Partnership  for  a  Smog  Free  Georgia 
(PSG)  program,  and  EPA  extended  the 
area's  attainment  date  to  November  15', 
2004.  At  that  time,  EPA  did  not  finalize 
the  finding  of  failure  to  attain  and  the 
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Atlanta  area  remained  classified  as  a 
serious  nonattainment  area. 

EPA  cited  its  July  16, 1998,  guidance 
memorandum  entitled  "Extension  of 
Attainment  Dates  for  Downwind  Areas" 
which  was  published  in  a  notice  of 
interpretation  on  March  25,  1999,  (64 
FR  14441)  as  justification  for  the 
extension  of  the  attainment  date  without 
reclassification.  On  July  2,  2002,  the 
D.C.  Circuit  Court,  Sienu  Club  v.  EPA. 
294  F.3d  155,  determined  that  the  CAA 
precluded  the  attainment  date  extension 
policy  as  a  matter  of  law.  The  Seventh 
Circuit,  Sierra  Club  v.  EPA,,  311  F.Sd 
853  (7th  Cir.  Nov.  25.  2002),  and  the 
Fifth  Circuit.  Sierra  Club  v.  EPA,  314 
F.3d  735  (5th  Cir.  Dec.  11,  2002) 
subsequently  issued  opinions  that 
reached  the  same  conclusion  with 
respect  to  extensions  granted  to  St. 
Louis,  MO  and  Beaumont,  TX '.  In  light 
of  the  decisions  of  these  circuits,  on 
February  20,  2003,  the  EPA  filed  a 


motion  for  (voluntary  vacatur  of  its 
extension  df  the  attainment  date 
deadline  fcir  the  Atlanta  1-hour  ozone 
nonattainment-  area  and  its  approval  of 
the  Atlanta  area  1-hour  ozone 
attainmentjdemonstration  SIP.  The 
Eleventh  Circuit  Court  of  Appeals 
granted  EPA's  request  on  June  16,  2003, 
and  the  Cojut  remanded  the  matter  to 
EPA  for  fuijther  proceedings  consistent 
with  the  cotirt's  order.  , 

n.  Atlanta  1-Hour  Ozone 

Nonattainment  Area 

( 
The  Atlaiita  1-hour  ozone 

nonattainm  ent  area  consists  of  the 

counties:  Cherokee,  Claj^on, 

Cow(  !ta,  DeKalb,  Douglas,  Fayette, 

Fqlton,  Gwinnett,  Henry, 

Rockdale. 


following 
Cobb 
Forsyth, 
Paulding, 

m.  Explanation  of  a  SIP 

Section 
to  develop 


a  [id 


no 


_  of  the  CAA  requires  states 
lir  pollution  regulations  and 


Table  1  .—Si  mmary  of  Ozone  Standards 


Standard 


1-hour 


Value 


0.12  ppm 


Type 


Primary  and  Secon  lary 


(Primary  standards  are  designed  to  protect  public 
environment.) 


The  l-hoiu  ozone  standard  of  0.12 
parts  per  million  (ppm)  was 
promulgated  in  1979.  The  1-hour  ozone 
standard  continues  to  apply  to  the 
Atlanta  area,  and  it  is  the  classification 
of  the  Atlanta  area  with  respect  to  the 
1-hour  ozone  standard  that  is  addressed 
in  this  docimient. 

V.  Application  of  the  CAA  Provisions 
Regarding  Determinations  of 
Nonattainment  and  Reclassifications 

On  December  11,  2001,  EPA  proposed 
its  finding  that  the  Atlanta  area  did  not 
attain  the  1-hour  ozone  standard  by  the 
applicable  date  (66  FR  63972).  In  that 
notice  of  proposed  rulemaking  we 
discussed  how  we  believed  the 
provisions  of  section  181(b)(2),  the 
relevant  sections  of  the  CAA  regarding 
determinations  of  attaiiunent  and 


shall  be  rec 


control  strategies  to  ensure  that  state  air 
quality  meets  the  NAAQS  established 
by  EPA.  These  ambient  standards  are 
established  under  section  109  of  the 
CAA,  and  they  cmn  ntly  address  six 
criteria  pollutants:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 
Each  state  must  submit  these  regulations 
and  control  strategies  to  us  for  approval 
and  incorporation  into  the  Federally- 
enforceable  SIP.  Each  Federally- 
approved  SIP  protects  air  quality 
primarily  by  addressing  air  pollution  at 
its  point  of  origin.  These  SIPs  can  be 
extensive.  They  may  contain  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 


IV.  The  NAAQS  For  Ozone 


Method  of  compliance 


Must  not  be  exceeded,  on  average,  more  than  one  day  per  year  over 
any  three-year  period  at  any  monitor  within  an  area. 


healh  and  secondary  standards  are  designed  to  protect  public  welfare  and  the 


reclassifica  ions  for  failure  to  attain, 
would  appl  y  to  the  Atlanta  area.  The 
proposed  fi  [iding  was  based  upon 
ambient  ozi  )ne  concentration  data  for 
the  period    997  through  1999,  fi-om  the 
monitoring  sites  in  the  Atlanta  area, 
several  of  v  hich  recorded  an  average  of 
more  than  <  ne  exceedance  per  year. 

Section  1  Bl (b)(2)(A)  of  the  CAA 
requires  ths  t  when  EPA  determines  that 
an  area  has  not  attained  the  standard  by 
its  statutori  y  required  date  the  area 


assified  by  operation  of  law 


to  the  highdr  of: 

(1)  The  n  jxt  higher  classification  for 
the  area,  or 

(2)  The  c  assification  applicable  to  the 
area's  desig  a  value  as  determined  at  the 
time  EPA  p  iblishes  its  notice  that  the 
area  failed  (o  attain.    » 


Table  2.— Air  Quality  Monitoring  Data  for  the  Atlanta  Area  1997-1999 


Site  ID 


13-089-0002 
13-089-3001 


Cojnty 


DeKalb 
DeKalb 


Itl 


'  In  the  wake  of  these  decisions,  EPA  issued  final  redesignated 

rulemakings  reclassifying  the  Washington,  DC  ozone  standarc 

ozone  nonattainment  area,  68  FR  3410  (January  24,  12.  2003).)  In 

2003),  and  the  St.  Louis  ozone  nonattainment  area,  decision  on  Behumont 

68  FR  4835  (January  30,  2003).  (EPA  subsequently  rule  withdraw  ng 


Even  if  a  serious  area's  design  value 
at  the  time  of  reclassification  is  lower 
than  the  design  value  for  serious  areas 
that  serious  area  cannot  be  reclassified 
to  a  lower  classification  because  the 
minimum  statutory  classification 
resulting  from  a  failure  to  attain  is 
severe.  No  area  can  be  reclassified  to  a 
category  higher  than  severe.  Extreme  is 
the  only  classification  higher  than 
severe,  but  the  statute  does  not  permit 
reclassification  to  this  level. 

The  air  quality  data  upon  which  we 
made  the  proposed  finding  of  failure  to 
attain  the  ozone  NAAQS  were  available 
for  comment  in  our  December  11,  2001, 
notice  of  proposed  rulemaking.  We 
received  no  adverse  comments 
pertaining  to  that  air  quality  data  and 
the  proposed  determination  of 
nonattainment. 


Total 

exceedances 

97-99 


16 
10 


Annual  average 

design  exp&cted 

exceedances 


6.7 
4.4 


Design  value 
(ppm) 


0.142 
0.135 


e  St.  Louis  area  to  attainment  for  the 

68  FR  25418  and  68  FR  25442  (May 

a  Idition,  in  light  of  the  Fifth  Circuit's 

mont,  EPA  recently  issued  a  final 

a  transport-based  attainment  date 


extension  and  reclassifying  the  Baton  Rouge  ozone 
nonattainment  area  (68  FR  20077  (April  24,  2003)) 
and  has  proposed  to  do  the  same  for  the  Beaumont 
area  (68  FR  36756  (June  19,  2003}). 
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Table  2.— Air  Quality  Monitoring  Data  for  the  Atlanta  Area  1997-1999— Continued 


Site  ID 


13-097-0004 
13-121-0055 
ia-1 35-0002 
13-223-0003 
13-247-0001 


County 


Douglas  .. 

Fulton 

Gwinnett . 
Paulding  . 
Rockdale 


Total 

exceedances 

97-99 


•Only  monitors  with  three  complete  years  of  data  wiere  used  for  these  calculations. 


9 
28 

7 

3 

28 


Annual  average 

design  expected 

exceedances 


Design  value 
(ppm) 


-4- 


3.5 

10.8 

2.9 

1.1 

10.3 


0.131 
0.156 
0.138 
0.124 
0.153 


EPA  has  determined  that  the  relevant 
air  quality  data  for  the  period  of  1997 
through  1999,  inclusive,  for  the  Atlanta 
area  shows  that  the  Atlanta  area 
contained  at  least  one  monitor  with  an 
average  annual  number  of  expected 
exceedances  that  was  greater  than  the 
1.0  allowed  by  the  1-hour  ozone 
NAAQS.  Therefore,  we  make  the 
determination  pursuant  to  section 
181(b)(2)(B)  of  the  CAA  that  the  Atlanta 
area  did  not  attain  the  1-hour  ozone 
standard  by  the  November  15,  1999, 
attainment  date,  and  that  the  area  is 
reclassified  by  operation  of  law  to 
severe  nonattainment  on  the  effective 
date  of  this  rule. 

» 

VI.  Necessity  for  This  Action 

On  May  7,  2002,  EPA  granted  final 
approval  to  the  1-hour  ozone  attainment 
demonstration  for  the  Atlanta  area  and 
extended  the  attainment  date  to 
November  15,  2004.  Subsequently,  the 
Southern  Organizing  Committee  for 
Economic  and  Social  Justice,  the 
Georgia  Coalition  for  the  People's 
Agenda  and  the  Sierra  Club  petitioned 
for  review  of  the  agency's  action  to  the 
11th  Circuit  Court  of  Appeals.  Due  to  a 
series  of  prior  rulings  in  other  circuits 
that  EPA's  attainment  date  extension 
policy  was  invalid  as  a  matter  of  law, 
EPA  filed  a  motion  for  voluntary  vacatiu 
with  the  11th  Circuit  Court  of  Appeals 
on  February  20,  2003.  The  11th  Circuit 
granted  the  request  for  voluntary 
vacatur  on  June  16,  2003,  and  remanded 
the  matter  to  the  agency  for  further 
proceedings  consistent  with  the  court's 
order.  , 

Vn.  Results  of  This  Action 

In  this  action,  EPA  is  issuing  a  final 
determination  pursuant  to  section 
181(b)(2)  of  the  CAA,  that  the  Atlanta 
area  did  not  attain  the  1-hour  ozone 
NAAQS  by  November  15,  1999.  In  doing 
so,  EPA  is  fulfilling  our 
nondiscretionary  duty  pursuant  to  the 
CAA.  As  a  result  of  this  final 
determination,  the  Atlanta  area  is 
reclassified  by  operation  of  law  to 
severe  ozone  nonattaimnent  pursuant  to 
section  181(b)(2)  of  the  CAA.  In 


addition,  this  action  sets  the  dates  by 
which  the  Atlanta  area  must  submit  a 
SEP  revision  addressing  the  CAA's 
pollution  control  requirements  for 
severe  ozone  nonattainment  areas  (the 
"severe  area  SIP")  and  to  attain  the  1- 
hovu  NAAQS  for  ozone. 

Section  182(i)  states  that  the 
Administrator  may  adjust  applicable 
deadlines  (other  than  attainment  dates) 
to  the  extent  such  adjustment  is 
necessary  or  appropriate  to  assiu-e 
consistency  for  submission  of  the 
requirements  applicable  to  the 
reclassified  area.  An  area  reclassified  to 
severe  is  required  to  submit  SIP 
revisions  addressing  the  severe  area 
requirements  for  the  1-hour  ozone 
NAAQS  in  section  182(d)  and  the 
penalty  requirement  in  section  185. 

In  the  December  11,  2001,  (66  FR 
63972)  supplemental  proposed  rule  EPA 
requested  comment  on  the  time  fi-ame 
for  the  State  to  submit  the  severe  area 
SIP  requirements.  The  proposal 
requested  comment  on  two  potential 
time  frames  of  12  months  and  18 
months.  No  comments  were  received  by 
EPA  on  this  issue.  Due  to  the  short  time 
frames,  GAEPD  in  a  letter  dated 
September  8,  2003,  agreed  to  submit  all 
SIPs,  with  one  exception,  by  July  1, 
2004,  which  is  less  than  the  proposed 
time  frames.  The  one  exception  is  the 
section  185  penalty  rule.  This  SIP  is  due 
18  months  after  the  effective  date  of  this 
action,  July  1,  2005,  because  the  State 
will  need  the  full  18  months  to  acquire 
the  necessary  statutor>'  authority  to 
implement  this  rule. 

VIII.  Reclassification 

Section  181(b)(2)(A)  of  the  CAA 
requires  that,  when  an  area  is 
reclassified  for  failure  to  attain,  its 
reclassification  be  the  higher  of  the  next 
higher  classification  or  the  classification 
applicable  to  the  area's  ozone  design 
"Value  at  the  time  the  notice  of 
reclassification  is  published  in  the 
Federal  Register.  Section 
181(b)(2)(A)(ii)  provides  that  no  area 
shall  be  reclassified  as  Extreme.  The 
Atlanta  area  is  a  serious  nonattainment 
area  with  a  design  value  of  0.156  ppm 


based  on  monitoring  data  for  the  years 
^1997  to  1999.  Therefore,  the  Atlanta 
area  is  reclassified,  by  operation  of  law, 
as  a  severe  nonattainment  area. 

EX.  EfiTective  Date  of  Reclassification 

EPA  is  setting  the  effective  date  of  this 
action  as  January  1,  2004,  because  the 
GAEPD  has  calendar  year  contracts  for 
sampling  for  the  Georgia  fuel  rule,  as 
well  as,  calendar  year  reporting 
requirements.  The  same  suppliers  and 
importers  for  the  Georgia  fuel  rule  will 
be  impacted  by  the  requirement, 
begiiming  one  year  after  the  effective 
date  of  the  reclassification,  to  supply 
gasoline  that  complies  with  the  federal 
reformulated  gasoline  standards. 
Therefore,  this  effective  date  will 
minimize  complications  regarding 
reporting  and  compliance  with  both  the 
State  and  federal  fuel  requirements. 

X.  Severe  Area  Attainment  Date 

Under  section  181(a)(1)  of  the  CAA, 
the  new  severe  area  attainment  deadline 
for  the  Atlanta  area  as  reclassified 
pursuant  to  section  181(b)(2)  is  as 
expeditiously  as  practicable  but  no  later 
than  November  15.  2005.  The 
expeditiously  as  practicable  attainment 
date  will  be  determined  as  part  of  the 
approval  of  the  severe  area  attainment 
demonstration. 

XI.  Severe  Area  Requirements  SIP 
Submittal 

Under  section  181(a)(1)  of  the  CAA, 
the  attainment  deadline  for  serious 
ozone  nonattainment  areas  reclassified 
to  severe  under  section  181(b)(2)  is  as 
expeditiously  as  practicable  but  no  later 
than  November  15,  2005.  Under  section 
182(i),  such  areas  are  required  to  submit 
SIP  revisions  addressing  the  severe  area 
requirements  for  the  1-hour  ozone 
NAAQS.  Under  section  182(d),  severe 
area  plans  are  required  to  meet  all  the 
requirements  for  serious  area  plans  plus 
the  requirements  for  severe  areas, 
including,  but  not  limited  to:  (1)  A  25 
ton  per  year  major  stationary  source 
threshold;  (2)  additional  reasonably 
available  control  technology  (RACT) 
rules  for  sources  subject  to  the  new 
lower  major  applicability  cutofi';  (3)  a 


new  source  review  (NSR)  offset 
requirement  of  at  least  1.3  to  1;  (4)  a 
post-1999  rate-of-progress  plan 
containing  emission  reductions  of  ozone 
precursors  of  at  least  3  percent  pdr  year 
from  November  15,  1999,  until  the 
attainment  date;  and  (5)  additional 
transportation  control  measures  (TCMs) 
needed  to  offset  growth  in  emissions 
due  to  growth  in  vehicle  miles  traveled 
(VMT);  and  (6)  a  fee  requirement  for 
major  sources  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  should  the  area  fail  to  attain  by 
2005.  Additionally,  section  211 
"Reformulated  Gasoline  and 
Oxygenated  Gasoline"  of  CAA  requires 
any  area  reclassified  from  "serious"  to 
"severe"  to  implement  reformulated 
gasoline.  We  have  issued  a  "General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990"  that  sets  forth  our  preliminary 
views  on  these  section  182  requirements 
and  how  we  will  act  on  SIPs  submitted 
under  Title  I.  See  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28,  1992). 
Further,  Georgia  is  required  to  submit  a 
revision  to  the  SIP  containing 
contingency  measures  under  sections 
172(c)(9)  and  182(c)(9)  for  its  severe  area 
SIP  to  meet  ROP  requirements  and  for 
failure  to  attain. 

The  GAEPD's  severe  SIP  for  the 
Atlanta  area  must  also  contain  adopted 
regulations,  and/or  enforceable 
commitments  to  adopt  and  implement 
control  measures  in  regulatory  form  by 
specified  dates,  sufficient  to  make  the 
required  rate-of-progress  and  to  attain 
the  1-hour  ozone  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  November  15,  2005.  These  adopted 
regulations  must  include,  at  a 
nfinimum,  the  regulations  to  meet  the 
specific  requirements  listed  above  and 
any  other  emission  reductions  necessary 
to  achieve  attainment. 

XII.  Rate-of-Progress  (ROP)  Schedule 

The  section  182(c)(2)(B)  reasonable 
further  progress  requirement  requires 
volatile  organic  compounds  (VOC)  or 
nitrogen  oxides  (NOx)  reductions  of  3 
percent  per  year,  averaged  over  a  3 -year 
period,  until  the  attainment  date,  for 
serious  and  above  ozone  nonattainment 
areas  designated  and  classified  under 
the  1-hour  ozone  NAAQS.  The  EPA 
refers  to  these  reductions  as  the  ROP 
requirement. 

The  first  required  post-1999  ROP  9 
percent  reduction  originally  was 
required  by  November  15,  2002  under 
the  CAA.  However,  that  date  has 
elapsed  prior  to  the  time  Atlanta  was 
redesignated  and  first  became  subject  to 
the  requirement.  Therefore,  in  this 
action  EPA  is  allowing  the  Atlanta  area 
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to  demonsti  ate  that  the  first  required 
post-1999  9J  percent  ROP  is  achieved  as 
expeditiously  as  practicable  after 
November    5,  2002,  but  in  any  case  no 
later  than  ^  ovember  15.  2005.  EPA  is 
also  allowii  ig  the  Atlanta  area  to  link 
contingenc;  -  measures  for  the  2002  ROP 
milestone  ti  >  this  new  date. 

In  light  o  the  fact  that  the  statutory 
deadline  ha  s  passed,  it  is  impossible  for 
the  State  tb  demonstrate  any  progress  by 
a  date  that  lassed  before  the  time  the 
area  becam  >  classified  as  a  severe  area 
and  thus  fir  5t  became  subject  to  the 
requiremen:  to  demonstrate  post-1999 
ROP.  EPA  i  irees  that  the  Atlanta  area 
must  now  c  emonstrate  such  progress, 
but  reasona  ily  concludes  that  the  State 
must  have  s  ome  time  in  which  to 
actually  dei  elop  and  implement  the 
measures  tc  achieve  such  ROP.  EPA  has 
addressed  s  imilar  issues  on  several 
occasions  ii  i  the  past  when  areas  for 
various  rea<  ons  have  not  timely 
submitted  p  rogress  SIPs.  and  when  the 
date  for  ach  ieving  progress  had  passed 
prior  to  EPi'  i  action  on  a  progress  SIP. 
EPA  has  roj  itinely  concluded  in  these 
circumstam  es  that  the  area  should 
demonstrati  the  required  ROP  as 
expeditious  y  as  practicable  once  the 
statutory  da  te  for  achieving  such  ROP 
had  passed.  See,  e.g.,  65  FR  31485  (May 
18,  2000).  6  }  FR  28898  (May  27,  1998). 
62  FR  3134;  i  (June  9.  1997).'Even  though 
there  is  no    rovision  in  the  statute 
expressly  ai  dressing  the  situation 
where  an  ar  ;a  has  failed  to  timely 
submit  a  pn  igress  SIP.  EPA  must  fill  the 
statutory  ga  )  where  such  SIPs  are 
submitted  a  ter  the  date  for  achieving 
progress,  an  d  EPA  has  reasonably  done 
so  in  this  ca  se  by  following  its  past 
practice  of  i  squiring  such  SIPs  to 
demonstrati  ROP  as  expeditiously  as 
practicable.  Although  no  court  has 
directly  adc  ressed  the  issue  of  the 
propriety  o:  this  "as  expeditious  as 
practicable'  standard,  courts  have 
addressed  o  :her  issues  concerning  ROP 
plans  subm  tted  after  the  statutory  date 
for  achievir  ^  ROP,  which  have 
demonstrate  d  ROP  as  expeditiously  as 
practicable,  without  expressing  any 
concern  wit  i  that  standard.  See,  e.g.. 
Sierra  Club  v.  EPA,  2^2  F.3d  943  (8th 
Cir.  2001)  (Court  upheld  calculation 
methods  us  (d  in  15  percent  ROP  plan 
submitted  L  iree  years  after  statutory 
date  demon  itrating  achievement  of  ROP 
seven  years  after  statutory  date). 

For  the  re  isons  set  forth  in  this  final 
I  alemaking  notice  and  pursuant  to 
section  182  i)  of  the  CAA,  EPA  is 
allowing  th    Atlanta  area  to  demonstrate 
the  first  reqi  lired  post- 1999  9  percent 
ROP,  due  uj  ider  the  CAA  by  November 
15,  2002,  as  expeditiously  as  practicable 
after  that  da  ;e  (but  in  any  case  no  later 


than  November  15,  2005)  in  the  event 
that  control  measures  currently  in  the 
Atlanta  area  SIP  or  already  promulgated 
by  EPA  did  not  achieve  the  required  9 
percent  reduction  by  November  15, 
2002. 

The  severe  area  SIP  will  have  to 
provide  for  a  total  of  a  3  percent  per 
year  reduction  from  base  line  emissions 
between  November  15, 1999,  and  the 
attainment  year.  Because  the  2002  ROP 
deadline  is  now  past,  the  ROP  reduction 
requirement  for  the  period  1999  to  2002 
will  have  to  be  achieved  as 
expeditiously  as  practicable  after 
November  15,  2002.  EPA  understands 
that  the  GAEPD  would  likely  submit 
one  ROP  plan  which  includes  all  the 
ROP  required  until  the  attainment  date, 
and  will  demonstrate  that  the  1999- 
2002  increment  is  achieved  as 
expeditiously  as  practicable.  The  State 
must  submit  by  July  1.  2004,  an  ROP 
plan  to  achieve  a  three  percent 
reduction  in  the  precursor  emissions  per 
year  until  the  as  expeditiously  as 
practicable  attainment  year. 
Additionally,  the  area  must  submit 
adequate  on-road  mobile  source 
emission  budgets  consistent  with  that 
plan. 

Because  EPA  is  allowing  the  GAEPD 
to  demonstrate  the  first  required  post- 
1999  9  percent  ROP,  due  under  the  CAA 
by  November  15,  2002,  as  expeditiously 
as  practicable  after  that  date  (but  in  any 
case  no  later  than  November  15,  2005), 
EPA  is  also  allowing  the  GAEPD  to 
adopt  contingency  measures  keyed  to 
this  new  date.  Thus,  the  GAEPD  must 
submit  contingency  measures  to  take 
effect  if  the  area  fails  to  achieve  the  first 
post  1999  9  percent  ROP  by  the  as 
expeditiously  as  practicable  date. 

XIII.  Use  of  MOBILE6  in  SIP  Submittals 

The  January  18,  2002,  memorandum 
from  John  S.  Seitz  and  Margo  Tsirigotis 
Oge  "Policy  Guidance  for  the  Use  of 
MOBILE6  in  SIP  Development  and 
Transportation  Conformity"  indicates, 
among  other  things,  that  newly 
developed  SIPS,  including  the  motor 
vehicle  emissions  budgets  in  the  post- 
1999  rate-of-progress  plans,  will  have  to 
be  developed  using  MOBILE6.  Using 
MOBILES  may  require  a  revision  to  the 
1990  base  year  inventory  and  ROP 
targets.     , 

XIV.  Impacts  on  the  Title  V  Program 

Upon  reclassification  to  severe,  the 
major  stationary  source  threshold  will 
be  lowered.  Consequently,  the  State's 
Title  V  operating  permits  program 
regulations  need  to  cover  existing 
sources  that  will  become  subject  to  the 
appropriate  lower  major  stationary 
soince  threshold.  Any  new  major 
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stationary  sources  must  submit  a  timely 
Title  V  permit  application.  "A  timely 
application  for  a  source  applying  for  a 
part  70  permit  for  the  first  time  is  one 
that  is  submitted  within  12  months  after 
the  source  becomes  subject  to  the  permit 
program  or  on  or  before  such  earlier 
date  as  the  permitting  authority  may 
establish."  See  40  CFR  70.5(a)(1).  The 
12  month  (or  earlier  date  set  by  the 
applicable  permitting  authority)  time 
period  to  submit  a  timely  application 
will  commence  on  the  effective  date  of 
the  reclassification. 

XV.  Vacatur  of  Previous  Approval 

On  May  7.  2002,  EPA  granted  final 
approval  to  the  1-hour  ozone  attainment 
demonstration  for  the  Atlanta  area  and 
extended  the  attainment  date  to 
November  15,  2004,  (see  67  FR  30574). 
Subsequently,  the  Southern  Organizing 
Committee  for  Economic  and  Social 
Justice,  the  Georgia  Coalition  for  the 
People's  Agenda  and  the  Sierra  Club 
petitioned  for  review  of  the  agency's 
action  to  the  11th  Circuit  Court  of 
Appeals  alleging  that  EPA  exceeded  its 
authority  because  the  CAA  precludes 
extension  of  attainment  dates.  Due  to  a 
series  of  prior  rulings,  in  other  cases, 
which  held  that  EPA's  attainment  date 
extension  policy  was  an  invalid  exercise 
of  EPA's  authority,  on  February  20, 
2003,  EPA  filed,  With  the  11th  Circuit, 
a  motion  for  voluntary  vacatur  of  the 
attainment  date  extension  for  the 
Atlanta  area  and  of  EPA's  approval  of 
the  attainment  demonstration.  On  June 
16.  2003.  the  11th  Circuit  granted  the 
request  for  voluntary  vacatur  and 
remanded  the  matter  to  the  agency  for 
further  proceedings  consistent  with  this 
order. 

One  result  of  vacating  the  attainment 
demonstration  for  the  Atlanta  area  is 
that  the  MVEBs  contained  in  that 
approval  were  vacated  as  well.  The 
vacatur  of  the  MVEB  resulted  in 
reverting  to  the  previously  approved 
MVEBs  for  the  purposes  of 
transportation  conformity.  These 
budgets  can  be  found  in  the  approval  of 
the  15  Percent  Rate  of  Progress  plan  and 
the  Post  1996  Rate  of  Progress  Plan. 
These  plans  were  granted  final  approval 
on  April  26.  1999,  (see  64  FR  20186) 
and  March  18.  1999.  (see  64  FR  13348). 
respectively. 

XVI.  Comment  and  Response 

In  the  December  1 1 .  2001 ,  notice  of 
supplemental  proposed  rulemaking  (66 
FR  63972)  for  this  action.  EPA  proposed 
to  find  that  the  Atlanta  area  had  failed 
to  attain  the  1-hour  ozone  NAAQS  by 
November  15, 1999.  the  date  set  forth  in 
the  CAA  for  serious  nonattainment  areas 
and  that  if  EPA  finalized  this  finding. 


the  Atlanta  area  would  be  reclassified, 
by  operation  of  law,  as  a  severe 
nonattainment  area.  EPA  also  solicited 
comment  on  the  schedule  for  submittal 
of  the  SIP  revisions  required  for  severe 
areas  should  the  area  be  reclassified. 

In  this  document.  EPA  is  responding 
to  adverse  comments  that  are  germane 
to  this  final  action  and  which  were 
submitted  in  response  to  the  December 
11,  2001  (66  FR  63972),  supplemental 
proposed  rulemaking.  EPA  received  no 
adverse  comments  pertaining  to  the  data 
used  for  our  nonattainment 
determination,  and  therefore  we  are 
making  the  determination  that  the 
Atlanta  area  did  not  attain  by  its 
attainment  deadline. 

Comment:  Reclassification  to  severe 
nonattainment  would  not  shorten  the 
time  for  meeting  Atlanta's  air  quality 
goals.  In  fact,  it  would  extend  the  time 
for  compliance  to  at  least  2005. 
Regardless  of  whether  EPA  grants  an 
extension  pursuant  to  the  downwind 
extension  policy,  EPA  is  prohibited 
from  reclassifying  the  Atlanta  area 
under  Subpart  2  of  the  federal  CAA. 
Under  42  U.S.C.  7509(c),  an  area  can  be 
reclassified  only  if  EPA  makes  a  formal 
finding  "[wjithin  6  months  following 
the  applicable  attainment  date"  that  the 
area  failed  to  attain  the  ozone  NAAQS. 
EPA  did  not  make  such  a  determination 
within  six  months  of  the  nominal  1999 
attainment  deadline  for  the  Atlanta  area, 
and  thus  is  now  prohibited  from  doing 
so. 

Response:  EPA  agrees  that 
reclassification  must  be  based  on  a 
notice  and  comment  rulemaking.  See 
D.C.  Circuit  Slip  opinion  Sierra  Club  v. 
Whitman  No.  01-5123  and  015299  April 
5,  2002,  Slip  Opinion  (D.C.  Cir).  EPA 
does  not  agree,  however,  that  missing  a 
mandatory  deadline  means  that  EPA 
loses  the  power  to  act  to  discharge  the 
duty  to  which  the  deadline  applied. 
EPA  retains  the  power  to  act  to 
discharge  the  duty  after  the  deadline  has 
passed.  Southwestern  Pennsylvania 
Growth  Alliance  v.  Browner.  121  F.3d 
106.  113-114  (3d  Cir.  1997).  (EPA  does 
not  lose  power  to  perform  mandatory 
duty  to  act  on  redesignation  request 
after  18-month  statutory  period  has 
elapsed).  ' 

XVn.  Final  Action 

For  the  reasons  set  forth  in  the  notice 
of  proposed  rulemaking  and  in  this  final 
rulemaking  notice.  EPA  has  determined 
that  the  Atlanta  1-hour  ozone 
nonattainment  area  failed  to  attain  the 
1 -hour  ozone  NAAQS  by  November  15. 
1999,  as  required  by  section  181(a)  of 
the  CAA.  and  the  Atlanta  1-hour  ozone 
nonattainment  area  is  reclassified  by 
operation  of  law  to  severe  ozone 


nonattainment  pursuant  to  section 
181(b)(2)  of  the  CAA. 

XVm.  statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  is  required 
to  determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  Office  of  Management  and 
Budget  (OMB)  review,  economic 
analysis,  and  the  i-equirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulator}'  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(f), 
including,  under  paragraph  (1).  that  the 
rule  may  "have  an  annual  effect  on  the 
economy  of  Si  00  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or^ 
state,  local  or  tribal  governments  or 
communities." 

The  Agency  has  determined  that  the 
finding  of  nonattainment  would  result 
in  none  of  the  effects  identified  in  • 
section  3(f)  of  the  Executive  Order. 
Under  section  181(b)(2)  of  the  CAA, 
determinations  of  nonattainment  are 
based  upon  air  quality'  considerations 
and  the  resulting  reclassifications  must 
occur  by  operation  of  law.  They  do  not. 
in  and  of  themselves,  impose  any  new 
requirements  on  any  sectors  of  the 
economy.  In  addition,  because  the 
statutory  requirements  are  clearly 
defined  with  xespect  to  the  differently 
classified  areas,  and  because  those 
requirements  are  automatically  triggered 
by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values, 
determinations  of  nonattainment  and 
reclassification  cannot  be  said  to  impose 
a  materially  adverse  impact  on  state, 
local,  or  tribal  governments  or 
communities. 

B.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regiUatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
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bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  action  to  reclassify  the 
Atlanta  area  as  a  severe  ozone 
nonattainment  area  and  to  adjust 
applicable  deadlines  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

G  Paperwork  Reduction  Act 

This  final  action  to  reclassify  the 
Atlanta  area  as  a  severe  ozone 
nonattainment  area  and  to  adjust 
applicable  deadlines  does  not  impose  ah 
informatioa  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995- (44  U.S.C.  3501  et  seq.). 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

Determinations  of  nonattainment  and 
the  resulting  reclassification  of 
nonattainment  areas  by  operation  of  law 
imder  section  181(b)(2)  of  the  CAA  do 
not  in  and  of  themselves  create  any  new 
requirements.  Instead,  this  rulemaking 
only  makes  a  factual  determination,  and 
does  not  directly  regulate  any  entities. 
See  62  FR  60001.  60007-8,  and  60010 
(November  6, 1997)  for  additional 
analysis  of  the  RFA  implications  of 
attainment  determinations.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  I  certify  that 
this  final  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  those  terms  for  RFA 
piuposes. 

E.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
signed  into  law  on  March  22,  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 


Section  203  equires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  goverilments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  belie'  'es,  as  discussed  previously 
in  this  docu]  nent,  that  the  finding  of 
nonattainme  nt  is  a  factual 
determinatic  n  based  upon  air  quality 
consideratio  as  and  that  the  resulting 
reclassificati  on  of  the  area  must  occur 
by  operation  of  law.  Thus,  EPA  believes 
that  the  pro]  osed  finding  does  not 
constitute  a  ""ederal  mandate,  as  defined 
in  section  1(  1  of  the  UMRA,  because  it 
does  not  ira]  ose  an  enforceable  duty  on 
any  entity. 
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Order  13045,  Protection  of 

Environmental  Health 
ety  Risks 

Order  13045,  Protection  of 
Environmental  Health 
Risks  (62  FR  19885, 
,  applies  to  any  rule  that: 
to  be  economically 
defined  under  Executive 
and  (2)  concerns  an 
al  health  or  safety  risk  that 
to  believe  may  have  a 
effect  on  children.  If 
action  meets  both  criteria, 
iiust  evaluate  the 
al  health  or  safety  effects  of 
rule  on  children,  and 
the  planned  regulation  is 
other  potentially  effective 
)ly  feasible  alternatives 

the  Agency.  This  final 
subject  to  Executive  Order 
this  is  not  cui 
significant  regulatory 
by  Executive  Order 


Order  13132,  Federalism 


Executive  Order  13132,  entitled 
Federalism  I  64  FR  43255,  August  10, 
1999)  requii  3s  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningfu  and  timely  input  by  state 
and  local  of  icials  in  the  development  of 
regulatory  p  ilicies  that  have  Federalism 
implication! ."  "Policies  that  have 
federalism  i:  nplications"  is  defined  in 
the  ExecutiM  e  Order  to  include 
regulations  ihat  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  oi  on  the  distribution  of 
power  and  r  jsponsibilities  eunong  the 
various  leve  s  of  government."  Under 
Executive  O  der  13132,  EPA  may  not 
issue  a  regu  ation  that  has  Federalism 
implication! ,  that  imposes  substantial 
direct  comp  iance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Govemmeni  provides  the  funds 
necessary  td  pay  the  direct  compliance 


costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  Federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  This  determination 
of  nonattainment  and  the  resulting 
reclassification  of  a  nonattainment  area 
by  operation  of  law  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  this  action 
does  not,  in  and  of  itself,  impose  any 
new  requirements  on  any  sectors  of  the 
economy,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  Thus,  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  these  actions. 

H.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

This  final  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the    ' 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 

/.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Under  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  EPA  must  prepare  for  those 
matters  identified  as  significant  energy 
actions.  A  "Significant  energy  action"  is 
any  action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking  that  is  a  significant 
regulatory  action  under  Executive  Order 
1 2866  and  is  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Under 
Executive  Order  12866,  this  action  is 
not  a  "significant  regulatory  action".  For 
this  reason,  the  proposed  finding  of 
nonattainment  and  reclassification  is 


Federal  Register / Vol.  68,  No.  187 /Friday.  September  26,  2003 /Rules  and  ReguIaUons  55475 


also  not  subject  to  Executive  Order 
13211. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register,  this  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


K.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  mu§t  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  25, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  finalrule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  reclassify  the 
Atlanta  area  as  a  severe  ozone 
nonattainment  area  and  to  adjust 
applicable  deadlines  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

Georgia— Ozone  (1-Hour  Standard) 


List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  peirks. 
Wilderness  areas. 

Dated:  September  15.  2003.    • 
J.I.  Palmer,  Jr., 

Regional  Administrator,  Region  4. 
m  40 CFR  part  81  is  amraided  as  follows: 

PART  81— {AMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  2.  In  §  81.311  the  table  entitled 
"Georgia — Ozone  (1-hour  standard)"  is 
amended  by  revising  the  entry  for  die 
Atlanta  area  to  read  as  follows: 

§81.311    Georgia. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Atlanta  Area: 

Cherokee  County  11/15/1990 

Clayton  County 1 1/1 5/1 990 

Cobb  County 11/15/1990 

Coweta  County 11/15/1990 

DeKalb  County  11/15/1990 

Douglas  County 11/15/1990 

Fayette  County 11/15/1990 

Forsyth  County 11/15/1990 

Fulton  County  11/15/1990 

Gwinnett  County 11/15/1990 

Henry  County 11/15/1990 

Paulding  County 11/15/1990 

Rockdale  County 11/15/1990 


Date' 


Classification 


Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 


1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 
1/01/2004 


Severe. 
Severe. 
Severe. 
Severe. 
Severe. 
Severe. 
Severe. 
Severe. 
Severe. 
Severe. 
Severe. 
Severe. 
Severe. 


'  This  date  is  October  18,  2000,  unless  othenwise  noted. 


[FR  Doc.  03-24404  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0264  FRL-7321-4] 
Imazapyr;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  imazapyr  [2- 
[4,5-dihydro-4-methyl-4-(  1  - 
methylethyl)-5-oxo-lH-imidazol-2-yl]-3- 
pyridinecarboxylic  acid]  in  or  on  grass, 
forage;  grass,  hay;  fish;  shellfish;  fats  of 
cattle,  sheep,  goats,  and  horses;  kidney 


of  cattle,  sheep,  goats,  and  horses;  meat 
byproducts  (except  kidney)  of  cattle, 
sheep,  goats,  and  horses;  meat  of  cattle, 
sheep,  goats,  and  horses;  and  milk.. 
BASF  requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA) ,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  26,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0264, 
must  be  received  on  or  before  November 
25,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins,  Registration  Division,  7505C, 


Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,Washington, 
DC  20460-0001:  telephone  number: 
(703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  Umited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  i(NAICS 
32532) 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gwde 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Induaihal  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
FOR  FURTHER  INFORMATION  CONTACT.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

'  1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0264.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Hecords 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the"Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_0a.html,ii 
beta  site  ciurently  under  development. 
'  To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  docimient, 
go  directly  to  the  guideliiies  at  http:// 

www.epa.gov/opptsfrs/home/ 
guidelin.htm. 


An  electro  aic  version  of  the  public 
docket  is  av^lable  through  EPA's 
electronic  public  docket  and  comment 
system,  EPAJDockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  pocimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  ilectronically,  you  may  still 
access  any  o  the  publicly  available 
docket  matei  ials  through  the  docket 
facility  ideni  ified  in  Unit  I.B.I.  Once  in 
the  system,  s  elect  "search,"  then  key  in 
the  appropri  ite  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Fed  tral  Register  of  August  13, 
2003  (68  FR  18362)  (FRI^7321-7),  EPA 
issued  a  noti  ce  pursuant  to  section  408 
of  FFDCA,  2  I  U.S.C.  346a,  as  amended 
by  FQPA  (Px  blic  Law  104-170), 
announcing  he  filing  of  a  pesticide 
petition  (PP  )F6166)  by  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Par  :,  NC  27709-3528.  That 
notice  inclu(  ed  a  summary  of  the 
petition  prej  ared  by  BASF  Corporation, 
the  registran  .  There  were  no  comments 
received  in  i  jsponse  to  the  notice  of       • 
filing. 

The  petitii  m  requested  that  40  CFR 
180.500  be  a  nended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
imazapyr,  in  or  on  grass,  forage  at  100 
parts  per  mi  lion  (ppm);  grass,  hay  at  30 
ppm;  fish  at  1.0  ppm;  shellfish  at  0.10 
ppm;  fats  of  :attle,  sheep,  goats,  and 
horses  0.05  ■  pm;  kidney  of  cattle, 
sheep,^goatsl  and  horses  at  0.20  ppm; 
meat  byprod  nets  (except  kidney)  of 
cattle,  sheep  goats,  and  horses  at  0.05 
ppm;  meat  o  '  cattle,  sheep,  goats,  and 
horses  at  0.0  >  ppm;  and  milk  at  0.01 
ppm. 

Section  4C  8(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  o  establish  a  tolerance  (the 
legal  limit  fc  r  a  pesticide  chemical 
residue  in  oi  on  a  food)  only  if  EPA 
determines  1  lat  the  tolerance  is  "safe." 
Section  408(  j)(2)(A)(ii)  of  the  FFDCA 
defines  "saf  "  to  mean  that"  there  is  a 
reasonable  c  Jrtainty  that  no  harm  will 
result  from  i  ggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  expost  ires  for  which  there  is 
reliable  info:  mation."  This  includes 
exposure  thj  ough  drinking  water  and  in 
residential  s  sttings,  but  does  not  include 


Table  1.— Acute  Toxicity  of  Imaz;  pyr  Technical  Grade  Active  Ingredient  (TGAI). 


occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensiure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiu-e  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26, 1997) 
(FRL-5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  thiis 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
imazapyr  on  grass,  forage  at  100  ppm; 
grass,  hay  at  30  ppm;  fish  at  1.0  ppm; 
shellfish  at  0.10  ppm;  fats  of  cattle, 
sheep,  goats,  and  horses  0.05  ppm; 
kidney  of  cattle,  sheep,  goats,  and 
horses  at  0.20  ppm;  meat  byproducts 
(except  kidney)  of  cattle,  sheep,  goats, 
and  horses  at  0.05  ppm;  meat  of  cattle, 
sheep,  goats,  and  horses  at  0.05  ppm; 
and  milk  at  0.01  ppm.  EPA's  assessment 
of  exposiues  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imazapyr  are 
discussed  in  Tables  1  and  2  of  this  unit 
as  well  as  the  no-observed-adverse- 
effect-level  (NOAEL)  and  the  lowest- 
observed-adverse-effect-level  (LOAEL) 
from  the  toxicity  studies  reviewed. 


Guideline  No/Study  Type 


Results 


Toxicity  Category 


870.1100  Acute  Oral 


LD50  =  >5,000  mg/kg 


X 


IV 
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Table  1.— Acute  Toxicity  of  Imazapyr  Technical  Grade  Active  Ingredient  (TGAI).— Continued 


Guideline  No/Study  Type 


870.t200  Acute  Dermal 


870.1300  Acute  Inhalation 


870.2400  Primary  Eye  Irri- 
tation 


870.2500  Primary  Skin  Ir- 
ritation 


870.2600  Demial  Sen- 
sitization 


Guideline  No. 


870.3100 


870.3200 


870.3700 


870.3700 


870.3800 


870.4100 


870.4100 


870.4200 


870.4200 


870.4300 


870.5100 


870.5300 


870.5375 


Results 


LDso  =  >2,000  mg/kg 


LCso  =  >1 .3  mg/L 
(gravimetric)  >5.1  mg/L 
(nominal) 


Corneal  Opacity;  Conjunc- 
tive: redness,  Chemosis, 
&  Discharge; 
Vascularization  of  Cor- 
nea; Con-osive:  Irrevers- 
ible Eye  Damage 


Non-irritating  to  slight  ery- 
thema and  edema 


Negative 


Toxicity  Category 


III 


IV 


Table  2.— Subchronic,  Ghronic,  and  Other  Toxicity 


Study  Type 


90-Day  oral  toxrcity  ro- 
dents (rat) 


21/28-Day  dennal  toxicity 
(rabbit) 


Prenatal  developmental 
toxicity  in  rodents  (rat) 


Prenatal  developmental 
toxicity  in  nonrodents 
(rabbit) 


Reproduction  and  fertility 
effects  (rat) 


Chronic  toxicity  (rodent) 


Results 


Dermal  and  Systemic  NOAEL  =1,695  mg/kg/day  for  males  and  =1,784  mg/kg/day  for 
females  highest  dose  tested  (HDT).  This  was  the  HDT;  therefore,  there  is  no 
LOAEL. 


Demial  and  Systems  NOAEL  =  400  mg/kg/day.  This  was  the  HDT;  therefore,  there 
is  no  LOAEL. 


Matemal  NOAEL  =  300  mg/kg  bw/day. 
LOAEL  =1 ,000  mg/kg  bw/day,  based  on  salivation. 

Developmental  NOAEL  =1,000  mg/kg/day.  This  was  the  HDT;  therefore,  there  is  no 
LOAEL. 


Matemal  NOAEL  =400  mg/kg  bw/day  This  was  the  HDT;  therefore,  there  is  no 
LOAEL. 

Developmental  NOAEL  =400  mg/kg  bw/day.  This  was  the  HDT;  therefore  thefe  is 
no  LOAEL. 


Parental  systemic,  reproductive  and  offspring  NOAEL  =10.000  ppm  (738  mg/kg  bw/ 
day  in  males  933.3  mg/kg  bw/day  in  females).  This  was  the  HDT;  therefore  there 
is  no  LOAEL. 


NA;  see  870.4300 


Chronic  toxicity  (dog) 


Carcinogenicity  (rat) 


NOAEL  is  =10,000  ppm  (250  mg/kg/day).  This  was  the  HDT;  therefore,  there  is  no 
LOAEL. 


NA;  see  870.4300 


Carcinogenicity  (mouse) 


Combined  Chronic/car- 
cinogenicity  (rat) 


Bacterial  reverse  mutation 
(Ames  Assay) 


In  vitro  mammalian  cell 
gene  mutation 


In  vitro  mammalian  chro- 
mosome aberration 
(CHO) 


NOAEL  =10,000  ppm  (1,301  mg/kg/day  in  males  and  1,639  mg/kg/day  in  females) 
This  was  the  HDT;  therefore,  there  is  no  LOAEL. 


Increase  in  brain  astrocytomas  in  male  rats  for  which  there  was  a  statistically  signifi- 
cant positive  trend,  but  which  was  not  statistically  significant  in  pairwise  compari- 
son to  controls.  The  CPRC  considered  the  astrocytomas  in  the  male  rats  unre- 
lated to  treatment  because  there  was  no  statistically  significant  painvise  increase. 
Dosing  was  considered  to  be  adequate  based  on  the  HDT  of  10,000  ppm  whk:h 
exceeds  the  limit  dose  of  7000  ppm  for  mice. 


Negative  up  to  5,000  ng/plate. 


Negative  up  to  toxic  doses  (5,000  ng/ml)  with  and  without  activation. 


Negative  up  to  toxic  doses  (5,000  ^g/ml)  with  and  without  activation. 
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Table  2.— Subchronic,  Ch  ronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.6450 


870.5550 


870.7485 


870.7600 


Study  Type 


Rodent  Dominant  Lethal 


Unsctieduled  DNA  syn- 
,  thesis  (RPH) 


Metabolism  and  phar- 
macol(inetics  (rat) 


Demnal  penetration 


Repc  rted  as  negative  (though  unacceptable). 


Repc  rted  as  negative  (though  unacceptable). 


nrw  nt 
thjt 


inj^ion 
in 


No  ^x-related  differences  in  absorption  were  apparent.  Within  48  hours  of  treat- 
>90%  of  the  administered  dose  was  recovered  in  the  excreta:  suggesting 
elimination  of  the  labeled  test  material  was  rapid.  No  specific  sequestering  tis- 
sues or  organs  were  identified.  Seven  days  after  treatment,  essentially  all  the  test 
material  had  been  eliminated.  Rats  that  received  the  test  material  by  intravenous 
excreted  87-95%  of  the  administered  dose  in  the  urine  and  approximately 
into  the  feces.  This  suggests  that  1 5-28%  if  the  administered  dose  recovered 
he  feces  represents  unabsorbed  material. 
Meta  Qolite  characterization  studies  show  that  essentially  all  of  the  test  material  was 
ex  ;reted  unchanged.  Two  minor  metabolites  CL  252,974  and  CL  60,032  were  de- 
te(  led  in  the  urine  or  feces  of  treated  rats;  however,  their  contribution  combined 
wj  s  <0.5%  of  the  administered  dose.  Up  to  12  additional  unidentified  metaljolites 
w«  re  isolated,  but  they  constituted  >3%  of  the  administered  dose.  Based  on  the 
re!  ults.  the  study  author  suggests  that  what  limited  metabolism  of  CL  243,997  oc- 
cu  s,  proceeds  through  hydrolysis  to  form  the  2-carbonyl  derivatives:  CL  252,974 
an  J  CL  60,032. 


NA 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
'  appropriate  for  use  in  risk  assessment  is 
,used  to  estimate  the  margin  of  exposure 
(MOE).  A  UF  of  100  is  routinely  used, 
lOX  to  account  for  interspecies 
differences  and  lOX  for  intra  species 
differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calcxdate  an  acute  or  chronic  reference 


dose (acute 
the  RfD  is 
by  the 
UF).  Where 
(SF)  is  retai 
to  the  FQPA 
applied  to 
by  such 
chronic  Pop 
(aPAD  or 
RfD  to  acco 
SF. 

For  non 
(other  than 


IfD 


eqaal 


<n 
ned 


the 


Table  3.— Summary  of  Toxicological  Dose  and 


Exposure  Scenario 


Acute  Dietary  (Females  1 3-50 
years  of  age  and  General 
population  including  infants 
and  children) 


Dose  Used  in  Risk  Assess 
ment,  UF 


none 


Results 


or  chronic  RfD)  where 
to  the  NOAEL  divided 
approjiriate  UF  (RfD  =  NOAEL/ 
additional  safety  factor 
due  to  concerns  unique 
this  additional  factor  is 
RfD  by  dividing  the  RfD 
additional  factor.  The  acute  or 
lation  Adjusted  Dose 
cPAD)  is  a  modification  of  the 
n  imodate  this  type  of  FQPA 


d  etary  risk  assessments 
c  ancer)  the  UF  is  used  to 


determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
.  the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

.    A  sununary  of  the  toxicological 
endpoints  for  imazapyr  used  for  human 
risk  assessment  is  shown  in  Table  3  of 
this  unit: 


Endpoints  for  Imazapyr  for  Use  in  Human  Risk  Assessment. 


Special  FQPA  SF*  and 

Level  of  Concem  for  Risk 

Assessment 


Study  and  Toxicological  Effects 


none 


An  acute  dietary  endpoint  was  not  selected 
based  on  the  absence  of  an  appropriate  end- 
point  attributable  to  a  single  dose. 


Chronic  Dietary  (All  populations) 


Oral  Study 

NOAEL=  250  mg/kg/day 
UF=Jl00 

Chronic  RfD=  2.5  mg/kg/ 
day 


F0PASF  =  1X 

cPAD  =  chronic  RfD/FQPA 

SF 
=  2.5  mg/kg/day 


1-Year  Dog  [feeding]  Study 

No  LOAEL  was  demonstrated  with  imazapyr  at 
doses  up  to  250  mg/kg/day  (HOT);  HIARC 
recommended  this  dose  for  RA  for  imazapyr, 
based  on  skeletal  muscle  effects  seen  in 
dogs  with  structural  analog  imazapic 


Short-  and  Intermediate-  Temn 
Incidental  Oral  (1  -30  days  and 
1  -6  months) 


Oral  Study 

NOAEL=  250  mg/kg/day 


LOC  for  MOE=  NA  (Occu-  , 

pationdl) 
LOC  for  MOE  =100 
(Residential,  includes  the 
FQPA  SF  -  At  present 
time  no  residential  uses) 


1 -Year  Dog  [feeding]  Study 

No  LOAEL  was  demonstrated  with  imazapyr  at 
doses  up  to  250  mg/kg/day  (HDT);  HIARC 
recommended  this  dose  for  RA  for  imazapyr, 
based  on  skeletal  muscle  effects  seen  in 
dogs  with  structural  analog  imazapic 


Federal  Register /Vol.  68,  No.  187 /Friday.  September  26,  2003 /Rules  and  Regulations         55479 


Table  3.— Summary  of  Toxicolcxsical  Dose  and  Endpoints  for  Imazapyr  for  Use  in  Human  Risk  Assessment.— 

Continued 


Exposure  Scenario 


Short-  and  Intermediate-  and 
Long-Term  Dermal  (1  to  30 
days,  1  to  6  months,  <6 
months) 


Short-  and  Intermediate-  and 
Long-Temi  Inhalation  (1  to  30 
days,  1  to  6  months,  >6 
months ) 


Cancer  Risk 


Dose  Used  in  Risk  Assess- 
ment, UF 


Oral  study  NOAEL=  250 
mg/kg/day  (dermal  ab- 
sorption rate  =  100  %) 


Oral  study  NOAEL=  250 

mg/kg/day 
(inhalation  absorption  rate 

=  100% 


A  quantitative  cancer  risk 
assessment  Is  not  re- 
quired for  imazapyr 


Special  FQPA  SF*  and 

Level  of  Concern  for  Risk 

Assessment 


LOC  for  MOE  =100  (Occu- 
pational) 
LOG  for  MOE  =100 
(Residential,  includes  the 
FQPA  SF  -  At  present 
time  no  resklential  uses) 


LOC  for  MOE  =100  (Occu- 

patk>nal) 
LOC  for  MOE  =100 
(Residential,  includes  the 
FQPA  SF  -  At  present 
time  no  resklential  uses) 


N/A 


Study  and  Toxkx)k>grcal  Effects 


1  -Year  Dog  [feeding]  Study 

No  LOAEL  was  denrwnstrated  with  imazapyr  at 
doses  up  to  250  mg/kg/day  (HDT);  HIARC 
recommended  this  dose  for  RA  for  imazapyr, 
based  on  skeletal  musde  effects  seen  iri 
dogs  with  structural  analog  Imazapk:. 


1-Year  Dog  [feeding]  Study 

No  LOAEL  was  demonstrated  with  imazapyr  at 
doses  up  to  250  mg/kg/day  (HDT);  HIARC 
recomnrtended  this  dose  for  RA  for  imazapyr, 
based  on  skeletal  musde  effects  seen  in 
dogs  with  structural  anaJog  imazapic 


*  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unk^ue  to  the  FQPA 


2-Year  Chronte  [feeding]  Toxkaty/Carcino- 
genfcfty  Study  In  Rats:  Group  E  -  "no  evl- 
der)ce'of  carcinogennity  in  at  least  2  ade- 
quate animal  tests  in  different  spedes." 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.500)  for  the 
residues  of  imazapyr,  in  or  on  com, 
field,  forage;  com,  field,  grain;  and  com 
field,  stover  at  0.05  ppm.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  imazapyr 
in  food  as  follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concem  occurring  as  a  result  of 
a  one  day  or  single  exposure.  No 
appropriate  endpoint  attributable  to  a 
single  exposure  was  identified  for 
imazapyr. 

ii.  Chronic  exposure.ln  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposine  Evaluation  Model 
(DEEMT'^  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  USDA 
1994-1996  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFn)  and  accumulated  exposine  to 
the  chemical  for  each  commodity.  The 
dietary  exposiue  einalysis  assiuned 
100%  crop  treated  tolerances  and 
residues.  Based  on  total  food  exposure 
for  imazap}^',  all  population  subgroups 
are  below  1%  cPAD  (Chronic 
Population  Adjusted  Dose). 

iii.  Cancer.  Imazapyr  showed  no 
evidence  of  carcinogenicity  in  at  least  2 
adequate  animal  tests  in  different 
species,  and  therefore,  a  quantitative 
cancer  risk  assessment  was  n(||v 
performed. 


2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
imazapyr  in  drinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simidation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  imazapyr. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposine  Analysis 
Modeling  System  (PRZM/EXAMS).  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  mnoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  accoimt  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  soiuce  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 


coarse  screen  for  sorting  out  pesticides 
for  which.it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hiunan  health  levels  of 
concem. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  &t)m  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
|}esticide's  concentration  in  water. 
DWLGCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  imazapj^ 
they  are  further  discussed  in  the 
ag^egate  risk  section  E. 

Based  on  the  FIRST  and  SQ-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  imazapyr  for 
acute  exposiires  are  estimated  to  be  137 
parts  per  billion  (ppb)  for  surface  water 
and  1,700  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  81  ppb  for  surface  water 
and  1,700  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  In 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  tenniticides,  and 
flea  and  tick  control  on  pets).  Imazapyr 
is  currently  registered  for  use  on  the 
following  residential  sites  that  could 


result  in  non-occupational,  non-dietciry 
exposure:  Driveways,  parking  areas, 
brick  and  gravel  pathways,  patios,  and 
along  sidewalks  and  bare  ground.  In 
addition  to  residential  sites  on  which 
imazapyr  is  registered,  there  is  the 
possibility  of  recreational  exposure  for 
post  application  exposure  from  the 
registered  use  on  golf  courses  and 
fairgrounds  and  exposure  from 
incidental  ingestion  and  dermal 
exposure  from  swimming  in  treated 
water  from  the  proposed  aquatic  weed 
control  use.  The  risk  assessment  was 
conducted  using  the  following  exposure 
assumptions: 

i.  Residential  handler.  Short-term  (1 
to  30  days]  dermal  and  inhalation 
exposure  from  mixing,  loading  and 
application  via  sprinkler  can  could 
occur.  For  the  Outdoor  Residential 
Exposure  Task  Force  study  jeviewed', 
the  Health  Effects  Division  (HED)  used 
.  a  hose-end  sprayer  as  surrogate  data  for 
the  sprinkler  cart  scenario.  The 
registered  label  states  that  the  product 
offers  long-term  weed  control  and 
prevents  re-grov»rth  for  up  to  one  year 
.  with  a  single  application;  therefore  only 
short-term  handler  exposures  are 
anticipated. 

ii.  Residential  post-application. 
Adults  and  children  are  anticipated  to 
have  short-term  dermal  exposures; 
however,  given  that  the  product  is  not 
intended  for  lawn  use.  dermal 
exposures  by  adults  and  children  are 
considered  to  be  negligible  as  compared 
to  recreational  post-application 
exposures.  (See  fairground  post- 
application).  However,  toddlers  could 
potentially  ingest  soil  from  treated  bare 
ground  in  the  residential  use  scenario. 
The  assumptions  used  to  assess"  the  soil 
ingestion  scenario  were:  Day  of 
treatment  residues  are  assumed  to  be 
available  for  short-term  exposure, 
toddler  body  weight  is  estimated  at  15 
kg,  100  %  of  application  rate  is  available 
in  the  top  1  cm  of  soil  for  soil  ingestion 
exposuces,  and  a  toddler  can  possibly 
ingest  100  mg  soil/dav. 

iii.  Golfer  post-application.  Golfer 
exposure  assumptions  are:  One  round  of 
golf  (18  holes)  takes  4  hours  and  an 
average  golfer  plays  18  times  per  year, 
so  short-term  dermal  exposures  are 
anticipated.  Inhalation  exposures  are 
considered  to  be  negligible  since  the 
vapor  pressure  of  imazapyr  was 
reported  by  the  registrant  to  be  <2x  10-^ 
mm  Hg  (vs.  HED  ExpoSAC  vapor 
pressure  threshold  of  1  x  10  ""'  mm  Hg). 
5%  of  the  maximum  application  rate  is 
available  as  turf  transferrable  residues 
(TTR)  available  on  Day  0  (assumes  no 
dissipation).  The  transfer  coefficient 
(TC)  for  dermal  exposure  is  assumed  to 
be  500  cm2/hr.based  on  golfers  wearing 
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short  pants  i  ind  short-sleeved  shirts.  The 
exposure  estimate  for  child  golfers  is  1.7 
times  the  aoult  exposure  estimate  to 
account  for  lifferences  in  body  weight 
and  surface  irea.  Maximum  labeled 
application  -ate  is  0.0041  lb  ae/A 
broadcast  lii  [Uid  formulation 
applications . 

iv.  Fairgri  und  post-application. — a. 
The  followii  ig  assumptions  were  used  to 
assess  derm  tl  exposures  to  adults  and 
toddlers  aft<  r  contact  with  treated 
lawns:  Adui  t  and  toddler  body  weights 
are  70  kg  an  i  15  kg  respectively,  5%  of    - 
the  maximu  n  application  rate 
represents  fi  action  of  imazapyr  available 
as  dislodges  ale  foliar  reside  (DFR)  on 
the  day  of  ti  jatment.  Dermal  TC  for 
adults  is  14, 500  cm2/hr,  and  for 
toddlers.  5,i  00  cm2/hr  with  an  exposure 
duration  of  !  hours. 

b.  To  asse  ss  hand-to-mouth  exposures 
for  toddlers  after  contact  with  treated 
turf,  the  foil  swing  assumptions  were 
used:  residu  es  are  assumed  to  be 
available  foi  the  short-term  and 
intermediat  s-term  exposure  durations. 
Toddler  hoc  y  weight  is  15  kg,  hand 
surface  area  is  20  cm2,'  and  a  toddler 
performs  20  hand-to-mouth  events  per 
hour  for  she  rt-term  exposures.  5%  of 
application  rate  represents  fraction  of 
imazapyr  a\  ailable  for  transfer  to  hands 
on  the  day  c  f  treatment  with  a  50% 
saliva  extraition  factor.  100%  of  the 
application,  rate  is  available  in  the  top 

1  cm  of  soil  for  soil  ingestion  exposures, 
and  a  toddh  r  can  ingest  100  mg  of  soil 

a  day.  The  e  xposure  duration  is  2  hours 
per  day. 

c.  To  asse  ;s  object-to-mouth 
exposures  f(  ir  toddlers  after  contact  with 
treated  turf,  the  following  assumptions 
were  used:   lesidues  are  assumedio  be 
available  foi  the  short-term  and 
intermediat  !-term  exposure  durations, 
the  toddlers '  body  weight  is  15  kg,  20% 
of  the  applii  :ation  rate  is  available  as 
dislodgeabl  ;  residues  on  the  day  of 
treatment,  t  le  object  area  is  25  cm2, 
100%  of  the  application  rate  is  available 
in  the  top  1  cm  of  soil  for  soil  ingestion 
exposures.a  toddler  can  ingest  100  mg  of 
soil  a  day,  a  ad  the  exposure  duration  is 

2  hours  per  day. 

v.  Swimn  er  post-application.  For 
incidental  i  igestion  and  dermal 
exposure,  tie  following  assumptions  are 
made:  The  i  k?orst-case  estimate  of 
imazapyr  ir  the  top  one-foot  of  the 
water  colun  in  in  a  treated  waterbody  is 
550  ppb.  IG  D%  of  this  concentration  is 
assumed  av  lilable  for  ingestion  at  a  rate 
of  0.05  L/hi .  The  exposure  duration  is 
2  hours  a  di  y  for  non-competitive  adult 
and  child  s  vimmers.  Body  weights  of 
70  kg  for  ac  ults,  29  kg  for  children,  and 
15  kg  for  toi  Idlers  are  assumed.  For 
dermal  exp  )sure,  the  body  surface  area 


of  an  aduh  is  20,670  cm2  and  14,580 
cm2  for  toddlers  and  children.  The 
permeability  coefficient  is  assumed  at 
5.85  X  10-s  cm/hr. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the  . 
cumulative  effects  of  a  particular  ^ 

pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imazapyr  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  accumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
imazapyr  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  imazapyr  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  ten-fold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
No  prenatal  or  postnatal  sensitivity  was 
found. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  imazapyr  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
Agency  has  determined  that  the  Special 
FQPA  SF^  lOx  can  be  reduced  to  Ix 
because: 
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i.  Lack  of  concern  for  pre-  and  post- 
natal toxicity. 

ii.  No  qualitative/quantitative 
evidence  of  increased  susceptibility  of 
rat  or  rabbit  fetuses  to  in  utero  exposure 
was  reported  iii  the  developmental 
studies  at  doses  up  to  1,000  mg/kg/day 
(limit  dose)  in  the  rat  and  400  mg/kg/ 
day  (HDT)  in  the  rabbit. 

iii.  There  is  no  concern  for 
developmental  neurotoxicity  resulting 
from  exposure  to  imazapyr.  While  there 
were  no  neurotoxicity  studies  available 
from  the  published  literature,  there  was 
no  evidence  of  neurotoxicity/ 
neuropathology  in  aduh  animals  in  the 
available  studies. 

iv.  The  toxicology  database  is 
complete  based  on  the  developmental 
studies  in  the  rat  and  rabbit  and  the  2- 
generation  reproduction  study  in  the  rat 

v.  No  developmental  neurotoxicity 
(DNT)  study  was  required. 

vi.  No  residual  uncertainties  were 
identified  in  the  exposure  database. 

vii.  The  chronic  dietary  food  exposure 
assessment  utilizes  tolerance  level 
residues  and  100%  CT  information  for 
all  commodities.  By  using  these 
screening  level  assumptions,  actual 
exposures/risks  will  not  be 
underestimated. 

viii.  The  dietary  drinking  water 
assessment  utilizes  water  concentration 
values  generated  by  models  and 
associated  modeling  parameters  which 
are  designed  to  provide  conservative, 
health-protective,  high-end  estimates  of 
water  concentrations  which  will  not 
likely  be  exceeded. 

ix.  Residential  exposure  and  risk  were 
assessed  using  standard  assumptions 
from  Science  Advisory'  Council  on 
Exposure  (Expo  SAC)  Standard 
Operating  Procedure  (SOP).  These 


assumptions  are  not  expected  to 
underestimate  risk. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water ' 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Defauh 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessnients. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 


When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  the  Office  of  Pesticide 
Programs  (OPP)  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  No  acute  risk  from 
exposure  to  imazapyr  is  expected 
because  there  were  no  toxic  effects  of 
concern  attributable  to  a  single  dose 
identified  in  available  data. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  imazapyr  from  food 
will  utilize  <1  %  of  the  cPAD  for  the    -^^ 
U,S.  population,  <1%  of  the  cPAD  for 
all  infants  (<1  year  old)  and  <1%  of  the 
cPAD  for  children  ages  1-2  years  old. 
Based  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
imazapyr  is  not  expected.  In  addition, 
there  is  potential  for  chronic  dietary- 
exposure  to  imazap\T  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water.  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  Table  4  of  this 
unit: 


Tabl-e  4.— Aggregate  Risk  Assessment  for  Ghronic  (Non-Cancer)  Exposure  to  Imazapyr. 


Population  Sutjgroup 


U.S.  Population 


All  infants  (<  1  year  old) 


cPAD  (mg/ 
kg/day) 


2.5 


Children  (1-2  years  old) 


2.5 


2.5 


Children  (3-5  years  old) 


Children  (6-12  years  old) 


Youth  (13-19  years  old) 


Adults  (20-49  years  old) 


Females  (13-49  years  old) 


Chronic 
Food  Expo- 
sure (mg/kg/ 
day) 


Maximum 
Chronic 
Water  Expo- 
sure^ (mg/ 
kg/day) 


Ground 

Water  EEC^ 

ppb 


Surface 

Water  EEC^ 

ppb 


Chronic 

DWtOC3 

ppb 


j- 


0.00034 


2.499 


1,700 


0.000273 


2.499 


1.700 


81 


81 


0.000828 


2.499 


1,700 


2.5 


2.5 


2.5 


2.5 


2.5 


0.00073 


2.499 


0.000499 


2.499 


0.000309 


0.000267 


0.000257 


2.499 


2.499 


2.499 


1.700 


1700 


1,700 


1,700 


1.700 


81 


87,000 


25,000 


25,000 


81 


25,000 


81 


75.000 


81 


75.000 


81 


87,000 


81 


87,000 
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Table  4.— Aggregate  Risk  Assessment  for 


Population  Subgroup 


"\ 


cPAp  (mg/ 
kg/day) 


Chronic  (Non-Cancer)  Exposure  to  Imazapyr.— Continued 


Chronic 
Food  Expo- 
sure (mg/kg/ 
day) 


Maximum 

Chronic 

Water  Expo- 

sure^  (mg/ 

kg/day) 


Ground 

Water  EEC^ 

ppb 


Surface 

Water  EEC^ 

ppb 


Chronic 

DWL0C3 

ppb 


Adults  (50+  years  old) 


2.5 


0.000287 


2.499 


1,700 


81 


87,000 


'maximum  water  exposure  (nng/kg/day)  =  cPAD  (mg/kg/day) 
^The  crop  producing  the  highest  level  was  used. 
3DWL0C  calculated  as  follows:  DWLOC  =  (maximum  wat^r 
(liter/day) 


food  exposure  (mg/kg/day) 

exposure  (mg/kg/day))  *  (body  weight  (kg))  *  (1,000  ng/mg)/water  consumption 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Imazapyr  is  currently  registered  for 
use  that  could  result  in  short-term 
residential  exposiu-e  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  imazapyr. 
Short-term  aggregate  risk  assessments 
are  required  for  adults  as  there  is 
potential  for  both  dermal  and  inhalation 
handler  exposure,  and  dermal  post- 
application  exposure  from  the 
residential  and  recreational  uses  of 
imazapyr  on  turf  and  swimmer 
exposure.  In  addition,  short-term 
aggregate  risk  assessments  are  required 


for  childrer 


and  toddlers  because  there 


is  a  potenti  d  for  oral  and  dermal  post- 
application  exposure  resulting  from  the 
residential  ases  of  imazapyr  on  turf  and 
from  swim]  aing.  The  short-term 
residential  landler  scenario  results  in 
the  highest  exposiue  for  adults. 
Therefore,  or  adults,  the  homeowner 
handler  see  nario  was  aggregated  with 
the  chronic  dietaryfood  exposure  for  the 
U.S.  CJeneriil  population.  The  swimmer 
scenario  rei  ;ulted  in  the  highest 
exposure  fc  r  toddlers  and  children. 
Therefore, '  he  swimmer  scenario 
exposure  e!  timates  were  aggregated 
with  the  ch  ronic  dietary  (food)  to 
provide  a  v  orst-case  estimate  of  short- 
term  aggre^te  risk  for  children  1-2 
veeirs  old.   | 


Using  the  exposure  assumptions 
described  in  this  imit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  75,000  for 
the  United  States  population,  and 
55,000  for  children  1-2  years  old.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern,  an  MOE  of    . 
100,  for  aggregate  exposiu-e  to  food  and 
residential  uses.  In  addition,  short-term 
DWLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposure  of 
imazapyr  in  groimd  and  siu'face  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  Table  5  of  this  imit: 


Table  5.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Imazapyr 


Population  Subgroup 
i 


Aggregate 
MOE  (Food 
+  Residen- 
tial)' 


Aggregate 
Level  of 
Concern 
(L0C)2 


Surface 
Water  EEC3 

(ng/L) 


Ground 
Water  EEC3 

(ng/L) 


Short-Term 

DWLOC 

(ppb) 


U.S.  Population 


75,000 


100 


81 


1,700 


87,000 


Children  1-2  years  old 


55.000 


100 


81 


1,700 


25,000 


'Aggregate  MOE  =  [NOAEL  /  (Avg  Food  Exposure  +  Resid<  ntial  Exposure)] 

sThe  level  of  concern  (target  MOE)  includes  10X  for  intersp  jcies  extrapolation  and  10X  for  intraspecies  variation  (MOE<100) 
^The  crop  producing  the  highest  level  was  used  [ 

''DWLOC  calculated  as  follows:  DWLOC  =  (maximum  watf  r  exposure  (mg/kg/day))  *  (body  weight  (kg))  *  (1 ,000  ng/mg)/water  consumption 
(liter/day) 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Though  residential 
exposure  could  occur  with  the  use  of 
imazapyr,  the  short-term  and 
intermediate-term  endpoints  are  the 
same  and  thus  the  short-term 
assessment  is  conservative  for  the 
intermediate-term.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  level  of  concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Imazapyr  is  not  expected  to 
pose  a  cancer  risk  because  no  evidence 


'  carcino§  jnicity 


of 

2  adequate 

species 

6.  Deteri^ination 
these  risk 
that  there 
no  harm 
population , 
from 
residues. 


aggre  (ate 


of  safety.  Based  on 
Assessments,  EPA  concludes 
a  reasonable  certainty  that 
result  to  the  general 
and  to  infants  and  children 
exposure  to  imazapyr 


i> 

w  11 


was  found  in  at  least 
animal  tests  in  different 


IV.  Other  ( lonsiderations 

A.  Analytit  al  Enforcement  Methodology 

Two  mel  hods  are  currently  listed  in 
the  Pesticii  le  Analytical  Manual  (PAM) 
Vol.  11  for  ( inforcing  tolerances  of 
imazapyr  i  [i  or  on  corn  commodities; 
Method  m]2468  is  a  gas 


chromatography/mass  spectrometry 
(GC/MS)  methods  with  a  limit  of 
quantitation  (LOQ)  of  -0.01  ppm  for 
imazapyr  in  or  on  com  grain,  forage  and 
fodder,  and  Method  M  2657  is  a 
capillary  electrophoresis  (CE)  method 
with  ultraviolet  (UV)  detection  that  has 
a  LOQ  of  0.05  ppm  for  imazapyr  in  or 
on  com  grain,  forage  and  fodder. 

CE/UV  methods  were  proposed  for 
determining  imazapyr  in  or  on  grass 
forage  and  hay  (M  3023),  in  livestock 
tissues  (M  3184),  in  milk  and  milk  fat 
(M  3075  and  M  3223),  and  in  fish  and 
shellfish  tissues  (M  3066).  These 
methods  are  similar  to  the  current 
enforcement  method  M  2657,  and  based 
on  the  concurrent  method  recovery  data 
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submitted,  are  adequate  for  collecting 
data  on  residues  of  imazapyr  in  grass 
forage  and  hay,  cattle  tissues  and  milk, 
and  fish  and  shellfish. 

The  CE/UV  Methods  M  3023.  M  3184, 
M  3075,  and  M  3066  have  been 
forwarded  to  the  Analytical  Chemistry 
(ACB)  for  petition  method  validation 
(PMV)  triaJs.  Conclusions  regarding  the 
suitability  of  the  proposed  enforcement 
methods  will  be  deferred  until 
completion  of  the  PMV  trials. 

B.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  for  residues  of  imazapyr  in  or  on 
any  of  the  crops  involved  in  the 
proposed  new  uses. 

C.  Conditions 

Prior  to  granting  unconditional 
registration,  the  registrant  will  be 
required  to  address  the  following  issues: 

1.  Fish  metabolism  study 

2.  Corn  or  grass  storage  stability 
information  or  study 

3.  Additional  spray  additive 
information  supporting  the  grass  field 
trials. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  imazapyr  in  or  on  grass, 
forage  at  100  ppm;  grass,  hay  at  30  ppm; 
fish  at  1.0  ppm;  shellfish  at  0.10  ppm; 
fats  of  cattle,  sheep,  goats,  and  horses 
0.05  ppm;  kidney  of  cattle,  sheep,  goats, 
and  horses  at  0.20  ppm;  meat 
byproducts  (except  kidney)  of  cattle, 
sheep,  goats,  and  horses  at  0.05  ppm; 
meat  of  cattle,  sheep,  goats,  and  horses 
at  0.05  ppm;  and  milk  at  0.01  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 


for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoiu-  objection  or 
request  a  hearing  on  this  regxdation  in 
accordemce  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0264  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  25,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  em  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  die 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  v^ritten  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW..  Washington, 
DC  20460-0001.  You  may  also  deliver 
yoiu  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  niunber  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 


waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resoiures 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0264.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resomt:es  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Enviromnental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  yoiu  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
luicontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
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Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  bom  review  luider 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
iinfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 

^  special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 

,  action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C,  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
goverjiment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various- 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism{64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 


development  of  regulatory  policies  that 
have  fedemlism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  injthe  Executive  order  to  ■ 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunei  it  and  the  States,  or  on  the 
distributicpi  of  power  and 
responsibUities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors^  food  handlers  and  food 
retailers,  qot  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  ana  responsibilities  established 
by  Congreis  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  ha  s  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  describisd  in  Executive  Order  13175, 
entitled  G  msultation  and  Coordination 
with  India  n  Tribal  Governments  (65  FR 
67249,  Noi'ember  6,  2000).  Executive 
Order  131  i'5,  requires  EPA  to  develop 
an  accoun  :able  process  to  ensure 
"meaning;  ul  and  timely  input  by  tribal 
officials  ir  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  ]' substantial  direct  effects  on 
one  or  mote  Indian  tribes,  on  the 
relationsh  p  between  the  Federal 
Govemme  nt  and  the  Indian  tribes,  or  on 
the  distrit  ution  of  power  and 
responsib  lities  between  the  Federal 
Govemme  nt  and  Indian  tribes."  This 
rule  will  r  ot  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationsh  ip  between  the  Federal 
Govemmant  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsib  lities  between  the  Federal 
Governmt  nt  and  Indian  tribes,  as 
specified  n  Executive  Order  13175. 
Thus,  Exe  :utive  Order  13175  does  not 
apply  to  t  lis  rule. 

Vm.  Con]  ressional  Review  Act 

The  Coi  igressional  Review  Act,  5 
U.S.C.  80    ef  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  befor  5  a  rule  may  take  effect,  the 
agency  pr  jmulgating  the  rule  must 
submit  a  i  ule  report,  which  includes  a 
copy  of  tl  e  rule,  to  each  House  of  the 
Congress  ind  to  the  Comptroller  General 
of  the  Un  ted  States.  EPA  will  submit  a 
report  coi  itaining  this  rule  and  other 
required  i  nformation  to  the  U.S.  Senate, 
the  U.S.  !■  ouse  of  Representatives,  and 
the  Comp  roller  General  of  the  United 
States  pri  )r  to  publication  of  this  final 
rule  in  thi !  Federal  Register.  This  final 


rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection,  '  • 

Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  September  16,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a}  and 
371. 

■  2.  Section  180.500  is  revised  to  read  as 
follows: 

§  1 80.500    Imazapyr;  tolerances  for 
residues. 

(a)  General.  Tolerances  are  being 
established  for  residues  of  the  herbicide 
imazapjT,  [2-[4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yi]-3- 
pyridinecarboxylic  acid],  applied  as  the 
acid  or  ammonium  salt,  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 

Parts  per  million 

Cattle,  fat  

0.05 

Cattle,  kidney 

0.20 

Cattle,  meat 

0.05 

Cattle,  meat  by- 

products (except 

kidney) 

0.05 

Com,  field,  forage-. 

0.05 

Com,  field,  grain  ... 

0.05 

Com,  field,  stover 

0.05 

Fish 

1.0 

Goats,  fat 

0.05 

Goats,  kidney 

0.20 

Goats,  meat 

0.05 

Goats,  meat  by- 

products (except 

kidney) 

0.05 

Grass,  forage 

100 

Grass,  hay  

.                         30 

Horses,  fat 

0.05 

Horses,  kidney 

0.20 

Horses,  meat 

0.05 

Horses,  meat  by- 

products (except 

kidney) 

0.05 

Milk  ! 

0.01 

Sheeo.  fat 

0.05 

Sheep,  kidney 

0.20 

Sheep,  meat 

0.05 

Sheep,  meat  by- 

i. 

products  (except 

kidney) 

0.05 

Shellfish  

0.10 
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(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  03-24123  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0289;  FRL-7324-«] 

Etoxazole;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  rejgulation  establishes 
tolerances  for  residues  of  etoxazole  in  or 
on  cotton,  pome  fruits,  strawberries,  and 
imported  tangerines.  Valent  U.S.A. 
Corporation  requested  this  tolerance 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA). 

DATES:  This  regulation  is  effective 
September  26,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0289, 
must  be  received  on  or  before  November 
25,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  C.  Kenny,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-7546;  e-mail  address: 
kenny.dan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  Production  (N AICS  111) 

•  Animal  Production  (NAICS  112) 

•  Food  Manufacturing  (NAICS  3 1 1 ) 

•  Pesticide  Manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of  ' 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0289.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conmients  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosine  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facihty  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register -document 
elecfrqnically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 


facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Backgroui)d  and  Statutory  Finding 
In  the  JFederal  Register  of  August  13, 
2003  (68  FR  48377)  (FRL-7322-6),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA.  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
annoimcing  the  filing  of  a  pesticide 
petition  (PP  2F6420)  by  Valent  U.S.A. 
Corporation,  1333  North  California    - 
Blvd.,  Suite  600.  Walnut  Creek,  CA 
94596.  That  notice  included  a  siunmary 
of  the  petition  prepared  by  Valent 
U.S.A.  Corporation,  the  registrant.  Tbere 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
etoxazole,  2-(2 ,6-difluorophenyl)-4-[4- 
(1  ,l-dimethylethyl)-2-ethoxyphenyl]- 
4.5-dihydrooxazole,  in  or  on  cottonseed 
at  0.05  parts  per  million  (ppm);  cotton, 
gin  byproducts  (gin  trash)  at  1.0  ppm, 
pome  fruit  (Crop  Group  11)  at  0,2  ppm, 
apple,  wet  pomace  at  1.0  ppm, 
strawberry  at  0.5  ppm,  and  oranges  at 
0.10  ppm  (to  support  the  importation  of  • 
mandarin  oranges  into  the  U.S.).  As 
residues  in  processed  commodities  fed 
to  animals  may  be  transferred  to  milk 
and  edible  tissue  of  ruminants, 
tolerances  were  also  proposed  for 
animal  fat  at  0.03  ppm  and  milk  fat  at 
0.04  ppm. 

Based  on  EPA's  review,  the  petition 
was  revised  by  the  petitioner  to  propose 
tolerances  for  residues  of  etoxazole  on 
cotton,  undelinted  seed  at  0.05  ppm; 
cotton,  gin  byproducts  at  1.0  ppm;  ftiiit, 
pome,  group  11  at  0.20  ppm;  apple,  wet 
pomace  at  0.50  ppm;  strawberry  at  0.50 
ppm;  tangerine  at  0.10  ppm;  liver  of 
cattle,  goat,  horse,  and  sheep  at  0.01 
ppm;  fat  of  cattle,  goat,  horse,  and  sheep 
at  0.02  ppm;  and  milk,  fat  at  0.01  ppm. 
Although  EPA  requested  a  niunber  of 
changes  to  the  initial  petition,  the 
natine  of  the  changes  (i.e..  clarification 
and  correction  of  commodity  terms  and 
adjustments  in  tolerance  levels)  are  not 
considered  significant.  Therefore,  EPA 
is  issuing  this  as  a  final  action. 

Section  408(b)(2)(A)(i)  of  thePFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
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exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  &f  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 


(62  FR  629il,  November  26,  1997) 

(FRL-5754|-7). 

III.  Aggregate  Risk  Assessment  and 
Detenninaiion  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  s4ientific  data  and  other 
relevant  information  in  support  of  thi<; 
action.  EPA  has  sufficient  data  to  asstss 
the  hazard^  of  and  to  make  a 
determination  on  aggregate' exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  foi  tolerances  for  residues  of 
etoxazole  on  cotton,  undelinted  seed  at 
0.05  ppm;  cotton,  gin  byproducts  at  1.0 
ppm;  fruit,  pome,  group  11  at  0.20  ppm; 
apple,  wet  pomace  at  0.50  ppm; 
strawberry  Ht  0.50  ppm;  tangerine  at 
0.10  ppm;  iver  of  cattle,  goat,  horse, 
and  sheep  it  0.01  ppm;  fat  of  cattle, 
goat,  horse  and  sheep  at  0.02  ppm;  and 


Table  1.— Subchrdnic,  Chronic,  and  Other  Toxicity 


milk,  fat  at  0.01  ppm.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  etoxazole  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no  observed  adverse  .effect  level 
(NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Guideline  No. 


Study  Type 


Results 


870.3100 


870.3100 


90-Day  oral  toxicity  rqdents 
(rat) 


NOAEL  =  61.8/69.0  milligrams/kilogram/day  (mg/kg/day)  Male/ 

Female  (M/F) 
LOAEL  =  183.7/204.8  mg/kg/day  (M/F),  based  upon  increases 

in    hepatic    enzyme    levels,    increased    liver    weights    and 

centrilobular  hepatocellular  swelling  in  both  sexes  and  liver 

enlargement  in  females  only 


90-Day  oral  toxicity  rddents 
(rat) 


NOAEL  =  not  determined 

LOAEL  =  300.4/336.6  mg/kg/day  (M/F),  based  upon  clinical 

signs,    clinical    chemistry,    increased    liver    weights,    and 

histopathology 


870.3100 


90-Day  oral  toxicity  rqdents 
(mouse) 


NOAEL  =  21 3.6/250.5  mg/kg/day  (M/F) 

LOAEL  =  878.4/994.5  mg/kg/day  (M/F),  based  upon  periportal 
hepatocellular  necrosis,  increased  alkaline  phosphatase  lev- 
els, accompanied  by  increased  relative  liver  weight,  liver  en- 
largement, and  centrilobular  hepatocellular  swelling 


870.3150 


90-Day  oral  toxicity  ir 
rodents  (dog) 


non-      NOAEL  =  5.33/5.42  mg/kg/day  (M/F) 

LOAEL  =  53.7/55.9  mg/kg/day  (M/F),  based  upon  clinical  signs 
(vomiting  foamy  fluid  and  mucous  stool),  clinical  chemistry,  in- 
creased liver  weights,  and  centrilobular  swelling  in  the  liver 
and  acinar  cell  atrophy  in  the  prostate 


870.3200 


21/28-Day  dermal  to)icity 
(rabbit) 


NOAEL  =  1 ,000  mg/kg/day  (M/F) 

LOAEL  =  not  determined.  No  systemic  effects  noted 


870.3700 


Prenatal  development  il  tox- 
icity in  rodents  (rat)[ 


Maternal  NOAEL  =  1 ,000  mg/kg/day 
LOAEL  =  not  detennined 
Developmental  NOAEL  =  1 ,000  mg/kg/day 
LOAEL  =  not  determined 


870.3700 


Prenatal  developmen^l  tox- 
icity in  nonrodents  frabbit) 


Maternal  NOAEL  =  200  mg/kg/day 

LOAEL  =  1,000  mg/kg/day  based  upon  liver  enlargement  and 

decreased  body  weight  gains  and  food  consumption 
Developmental  NOAEL  =  200  mg/kg/day 
LOAEL  =  1 ,000  mg/kg/day  based  upon  increased  incidences  of 

27  presacral  vertebrae  and  27  presacral  vertebrae  with  13th 

ribs  in  the  fetuses 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.3800 


870.4300 


870.4300 


870.4100 


870.4200 


Non-guideline 


870.5100 


Non-guideline 


870.5300 


870.5375 


870.5395 


870.5550 


Study  Type 


Reproduction  and  fertility  ef- 
fects (rat) 


Combined  chronic  toxicity/ 
carcinogenicity  rodents 
(rat) 


Results 


Parental/Systemic  NOAEL  =  20  mg/kg/day 

LOAEL  =  100  mg/kg/day  (M/F),  based  upon  increased  liver 
weights  in  the  P  and  F,  males  and  increased  adrenal  weiahts 
in  the  P  females  ' 

Offspring/Systemic  NOAEL  =  20  mg/kg/day 

LOAEL  =  J  00  mg^g/day  (M/F).  based  upon  pup  mortality 

Reproductive  NOAEL  =  100  mg/kg/day 

LOAEL  =  not  detenmined 


2-Year  feed/carcinogenic 
(rat) 


Chronic  toxk:ity  nonrodents 
(dog) 


78-Week  carcinogenic 
mouse 


Carcinogenicity  mouse 


NOAEL  =  64  mg/kg/day  (M/F) 

LOAEL  =  not  detemiined 

Equivocal  evidence  of  carcinogenicity 


NOAEL  =  1.83/2.07  mg/kg/day  (M/F) 

LOAEL  =  187/216  (M/F),  based  upon  effects  on  the  incisors  in- 
cluding abnormal  amelogenesis 
No  evidence  of  carcinogenicity 


NOAEL  =  4.62/4.79  mg/kg/day  (M/F) 

■■^.^f  *-  =  23.5/23.8  mg/k^/day  (M/F),  based  upon  Increased  al- 
kaline phosphatase  activity,  increased  liver  weights,  liver  en- 
largement (femaJes),  and  incidences  of  centrilobular 
hepatocellular  swelling  in  the  liver 


NOAEL  =  242/243  (M/F) 

LOAEL  =  484/482  (M/F),  based  on  a  slight  increase  in  the  inci- 
dence of  a  fatty  change  in  the  centrilobular  hepatoCytes  in 

iTlaIGS 


13-Week  study:  Effect  on 
proliferative  activity  of  tes- 
ticular interstitial  cells  in 
rat 


Gene  mutation  -  reverse 
gene  mutation  assay  in 
bacteria 


Gene  mutation  -  reverse 
gene  mutation  assay  in 
bacteria 


NOAEL  =  241/243  mg/kg/day  (M/F) 

LOAEL  =  not  determined 

No  evidence  of  carcinogenicity 


A  toxic  level  of  the  test  substance  did  not  affect  the  proliferative 
activity  of  testicular  interstitial  cells 


When  tested  up  to  cytotoxic  levels,  ttiere  was  no  evidence  of  in- 
duced mutant  colonies  over  background 


When  tested  up  to  cytotoxic  levels,  there  was  no  evidence  of  in- 
duced mutant  colonies  over  background 


Gene  mutation  -  in  vitro  for- 
ward gene  mutation  assay 
in  mouse  lymphoma  cells 


Cytogenetics  -  in  vitro  mam- 
malian cytogenetics  assay 


Bone  marrow  micronucleus 
assay 


Unscheduled  ONA  synthesis 
(UDS)  in  primary  rat 
hepatocytes/mammalian 
cell  cultures 


When  tested  up  to  cytotoxic  levels,  mutagenic  in  ttie  presence 
of  S9  activation  and  equivocal  for  mutagenicity  in  tiie  ab- 
sence of  S9  activation 


When  tested  up  to  cytotoxic  levels,  not  clastogenic  in  the  pres- 
ence or  absence  of  S9  activation 


There  was  no  significant  increase  in  the  frequency  of 
micronudeated  polychromatic  erythrocytes  in  bone  marrow 
after  any  treatment  time 


When  tested  up  to  cytotoxic  levels,  there  was  no  evidence  ttiat 
UDS  was  induced  by  the  test  substance 


B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  LOAEL 
is  sometimes  used  for  risk  assessment  if 


no  NOAEL  was  achieved  in  the 
toxicology  study  selected.  An 
imcertainty  factor  (UF)  is  applied  to 
reflect  imcertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 


human  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
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calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
.  (other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 


the  NOAE 
exposure 
calculate 
The  lin 
(Q*)  is  th 
used  by  t 
carcinoge 


A  Q*  is  c 
risk  whic 
occurreno 
(e.g.,  risk 
in  a  milli 
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account  fg  r  interspecies  differences  and 
lOX  for  in  raspecies  differences)  the 
LOG  is  10(  .  To  estimate  risk,  a  ratio  of 
^  to  exposures  (margin  of 

OE)  =  NOAEL/exposure)  is 
and  compared  to  the  LOG. 
default  risk  methodology 
primary  method  currently 
Agency  to  quantify 
ic  risk.  The  Q*  approach 
assumes  tJ^at  any  amount  of  exposure 
will  lead  tb  some  degree  of  cancer  risk, 
culated  and  used  to  estimate 
represents  a  probability  of 
of  additional  cancer  cases 
expressed  as  1  x  IQ-^  or  one 
).  Under  certain  specific 


circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
no*  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summar\'  of  the  toxicological  endpoints 
for  etoxazole  used  for  humcin  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 


Table  2.— Summary  of  Toxicological  Dose  Afh  Endpoints  for  Etoxazole  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Dose  Used  in  Risk 
ment,  UF 


Asse  !S 


Special  FQPA  SF*  and 
LOC  for  Risk  Assessment 


Study  and  Toxicological  Effects 


Acute  dietary  (females  13- 
50  years  of  age) 


NOAEL  =  None  mg/k(  / 
day  ^ 

UF  =  Not  applicable  ( 4/ 
A) 

Acute  RfD  =  None 


Acute  dietary  (general  popu- 
lation including  infants 
and  children) 


Chronic  dietary  (all  popu- 
lations) 


NOAEL  =  None  mg/kj/ 

day 
UF  =  N/A 
Acute  RfD  =  None 


NOAEL  =  4.62  mg/kg 

day 
UF  =  100 
Chronic  RfD  =  0.046 

mg/kg/day 


FQPASF  =  1X 
aPAD  =  acute  RfD  - 

FQPA  SF 
=  None 


FQPASF  =  1X 
aPAD  =  acute  RfD  - 

FQPA  SF 
=  None 


A  dose  and  endpoint  attributable  to  a  sin- 
gle dose  were  not  identified  in  the  data 
base  including  the  developmental  tox- 
icity studies 


A  dose  and  endpoint  attributable  to  a  sin- 
gle dose  were  not  identified  in  the  data 
base  including  the  developmental  tox- 
icity studies 


FQPASF  =  1X 
cPAD  =  chronic  RfD 

FQPA  SF 
=  0.046  mg/kg/day 


Chronic  oral  toxicity  study  -  dog 
LOAEL  =  23.5  mg/kg/day  based  upon  in- 
creased alkaline  phosphatase  activity, 
increased  liver  weights,  liver  enlarge- 
ment (females),  and  incidences  of 
centrilobular  hepatocellular  swelling  in 
the  liver 


Short-term  incidental  oral 
(1-30  days) 


NOAEL  =  4.62  mg/kg 
day 


Residential  LOC  for 

MOE  =  100 
Occupational  -  NA 


intermediate-term  incidental 
oral  (1-6  months) 


NOAEL  =  4.62  mg/kc 
day 


Residential  LOC  for 

MOE  =  100 
Occupational  =  NA 


Chronic  oral  toxicity  study  -  dog 
LOAEL  =  23.5  mg/kg/day  based  upon  in- 
creased alkaline  phosphatase  activity, 
increased  liver  weights,  liver  enlarge- 
ment (females),  and  incidences  of 
centrilobular  hepatocellular  swelling  in 
the  liver 


Chronic  oral  toxicity  study  -  dog 
LOAEL  =  23.5  mg/kg/day  based  upon  in- 
creased alkaline  phosphatase  activity, 
increased  liver  weights,  liver  enlarge- 
ment (females),  and  incidences  of 
centrilobular  hepatocellular  swelling  in 
the  liver 


Short-term  dermal  (1  to  30 
days) 


Dermal  (or  oral)  stud 
NOAEL  =  None 


Residential  LOC  for 

MOE  =  N/A 
Occupational  LOC  for 

MOE  =  N/A 


Intermediate-term  dermal  (1 
to  6  months) 


Dermal  (or  oral)  stud 
NOAEL  =  None 


Residential  LOC  for 

MOE  =  N/A 
Occupational  LOC  for 

MOE  =  N/A 


No  hazard  quantitation  required  for  any 
duration.  No  systemic  effects  noted  up 
to  1,000  mg/kg/day  in  the  28-day  der- 
mal rat  study.  There  are  no  develop- 
mental or  reproductive  concerns 


No  hazard  quantitation  required  for  any 
duration.  No  systemic  effects  noted  up 
to  1,000  mg/kg/day  in  the  28-day  der- 
mal rat  study.  There  are  no  develop- 
mental or  reproductive  concerns 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Etoxazole  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Long-term  dermal  (>6 
months) 


Short-term  inhalation  (1  to 
30  days) 


Intermediate-term  inhalation 
(1  to  6  months) 


Long-term  inhalation  (>6 
months) 


Cancer  (oral,  dermal,  inhala- 
tion) 


Dose  Used  in  Risk  Assess- 
ment, UF 


Dermal  (or  oral)  study 
NOAEL  =  None 


Oral  study  NOAEL  = 
4.62  mg/kg/day 

(inhalation  absorption 
rate  =  100%) 


Oral  study  NOAEL  = 
4.62  mg/kg/day 

(inhalation  absorption 
rate  =  100%) 


Oral  study  NOAEL  = 
4.62  mg/kg/day 

(inhalation  absorption 
rate  =  100%) 


Special  FQPA  SF*  and 
LOC  for  Risk  Assessment 


Residential  LOC  for 

MOE  =  N/A 
Occupational  LOC  for 

MOE  =  N/A 


Study  and  Toxicological  Effects 


Residential  LOC  for 

MOE  =  100 
Occupational  LOC  for 

MOE  =  100 


Residential  LOC  for 

MOE  =  100 
Occupational  LOC  for 

MOE  =  100 


Residential  LOC  for 

MOE  =  100 
Occupational  LOC  for 

MOE  =  100 


No  hazard  quantitation  required  for  any 
duration.  No  systemic  effects  noted  up 
to  1 ,000  mg/kg/day  in  the  28-day  der- 
mal rat  study.  The  weight'Of-the-evi- 
dence  from  the  28-day,  90-day,  52- 
week  interim  chronic  toxicity/carcino- 
genicity and  the  2-year  chronic  toxkaty/ 
carcinogenicity  rat  studies  shows  that 
the  systemic  effects  (mainly  in  the  liver) 
occur  around  the  same  dose  levels 
from  short-term  through  long-term  ex- 
posure without  increasing  in  severity. 
Therefore,  results  of  the  2&-day  dermal 
toxicity  study  can  be  applicable  to  long- 
term  exposure 


Chronic  oral  toxicity  study  -  dog 
LOAEL  =  23.5  mg/kg/day  based  upon  in- 
creased alkaline  phosphatase  activity, 
increased  liver  weights,  liver  enlarge- 
ment (females),  and  incidences  of 
centrilobular  hepatocellular  swelling  in 
the  liver 


Chronic  oral  toxicity  study  -  dog 
LOAEL  =  23.5  mg/kg/day  based  upon  in- 
creased alkaline  phosphatase  activity, 
increased  liver  weights,  liver  enlarge- 
ment (females),  and  incidences  of 
centrilobular  hepatocellular  swelling  in 
the  liver 


Chronic  oral  toxicity  study  -  dog 
LOAEL  =  23.5  mg/kg/day  based  upon  in- 
creased alkaline  phosphatase  activity, 
increased  liver  weights,  liver  enlarge- 
ment (females),  and  incidences  of 
centrilobular  hepatocellular  swelling  in 
the  liver 


Classified  as  "not  likely  to  be  carcinogenic  to  humans" 


*  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  There  are  currently  no  food/ 
feed  uses  or  tolerances  for  etoxazole. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
etoxazole  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  An  endpoint  of 
concern  attributable  to  a  single  oral  dose 
was  not  selected  for  either  the  general 
U.S.  population  (including  infants  and 
children)  or  the  femedes  1 3-50  years  old 
population  subgroup  for  etoxazole; 
therefore,  an  acute  dietary  exposure 
analysis  was  not  performed.  EPA 
evaluated  the  suitability  of  the 


developmental  toxicity  study  in  rabbits 
in  which  the  developmental  NOAEL  of 
200  mg/kg/day  is  based  upon  increased 
incidences  of  27  presacral  vertebrae  and 
27  presacral  vertebrae  with  13th  ribs 
(skeletal  variations)  in  the  fetuses  at  the 
LOAEL  of  1,000  mg/kg/day  (limit  dose). 
Although  these  developmental  effects 
may  be  attributed  to  a  single  dose,  EPA 
concluded  that  these  effects  are  minor 
in  magnitude  and  were  observed  only  at 
the  limit  dose  (1,000  mg/kg/day). 
Therefore,  quantitation  of  the  acute  risk 
was  not  performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 


Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  The  assessment  assumed 
that  100%  of  the  proposed  crops  were 
treated  and  that  all  treated  crops  and 
livestock  had  residues  of  concern  at  the 
tolerance  level.  The  general  U.S. 
population  and  all  population 
subgroups  have  exposure  and  risk 
estimates  which  are  below  EPA's  LOG 
(i.e.,  the  cPADs  are  all  below  100%). 
The  most  highly  exposed  subgroup  is 
children  1  to  2  years  of  age,  which 
utilizes  5%  of  the  cPAD. 

iii.  Cancer.  EPA  has  determined  that 
etoxazole  is  not  likely  to  be  a  human 
carcinogen  and  EPA  therefore,  does  not 
expect  it  to  pose  a  cancer  risk.  As  a 
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result,  a  quantitative  cauicer  dietary 
exposure  analysis  was  not  performed. 

2.  Dietary  exposure  firom  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
etoxazole  in  drinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  etoxazole. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS).  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
ground  water.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  Tier  I  model)  before  using 
PRZM/EXAMS  (a  Tier  II  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  imlikely  that 
drinkiiig  water  concentrations  would' 
ever  exceed  human  health  LOG. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLCX^s  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  etoxazole 
they  are  further  discussed  in  Unit  IIl.E. 

Based  on  the  FIRST  and  SCI-GROW 
models,  the  EECs  of  etoxazole  for 


chronic  ex  losures  are  estimated  to  be 
1.77  parts  )er  billion  (ppb)  for  surface 
water  and  J.242  ppb  for  ground  water. 

3.  From  ion-dietary  exposure.  The 
term  "resi(  ential  exposure"  is  used  in 
this  docun  ent  to  refer  to  non- 
occupatioi  al.  non-dietary  exposure 
(e.g.,  for  la  xn  and  garden  pest  control, 
indoor  pes  t  control,  termiticides,  and 
flea  and  ti<  k  control  on  pets).  Etoxazole 
is  not  regis  tered  for  use  on  any  sites  that 
would  rest  It  in  residential  exposure. 

4.  Cumulative  effects  from  substances 
with  a  con  mon  mechanism  of  toxicity. 
Section  40  J(b)(2)(D)(v)  of  the  FFDCA 
requires  th  at,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  he  Agency  consider 
"available  information"  concerning  the 
cumulativ(  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  doe  s  not  have,  at  this  time, 
available  c  ata  to  determine  whether 
etoxazole  1  as  a  common  mechanism  of 
toxicity  wi  ;h  other  substances.  Unlike 
other  pesti  ndes  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  Ef  A  has  not  made  a  common 
mechanisn  i  of  toxicity  finding  as  to 
etoxazole  i  nd  any  other  substances  and 
etoxazole  (  oes  not  appear  to  produce  a 
.toxic  meta  lolite  produced  by  other 
substances  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  tl  at  etoxazole  has  a  common 
mechanisri ;  of  toxicity  with  other 
substances  For  information  regarding 
EPA's  effoi  Is  to  determine  which 
chemicals  lave  a  common  mechanism 
of  toxicity  md  to  evaluate  the 
cumulativ«  effects  of  such  chemicals, 
see  the  pol  cy  statements  released  by 
EPA's  Offii  e  of  Pesticide  Programs 
concerning  common  mechanism 
determinat  ions  and  procedures  f  Dr 
cumulatinj  effects  from  substances 
found  to  hi  ve  a  common  mechanism  on 
EPA's  web  ;ite  at  http://www.epa.gov/ 
pesticides/  cumulative. 

D.  Safety  F  ictor  for  Infants  and 
Children 

1 .  In  gen  iral.  Section  408  of  the 
FFDCA  pre  vides  that  EPA  shall  apply 
an  additioi  al  tenfold  margin  of  safety 
for  infants  md  children  in  the  case  of 
threshold  e  ffects  to  account  for  prenatal 
and  postna  ial  toxicity  and  the 
completeni  iss  of  the  data  base  on 
toxicity  an  1  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  je  safe  for  infants  and 
children.  N  argins  of  safety  are 
incorporate  id  into  EPA  risk  assessments 
either  dire«  tly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 


(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  qualitative  evidence  of 
increased  susceptibility  following 
exposure  to  etoxazole  in  the  rat 
reproduction  study.  Therefore,  EPA 
performed  a  Degree  of  Concern  Analysis 
to  determine  the  LOG  for  the  effects 
observed  when  considered  in  the 
context  of  all  available  toxicity  data,  and 
to  identify  any  residual  uncertainties 
after  establishing  toxicity  endpoints  and 
traditional  UF  to  be  used  in  the  risk 
assessment  of  this  chemical.  If  residual 
uncertainties  are  identified,  EPA 
examines  whether  these  residual 
uncertainties  can  be  addressed  by  a 
special  FQPA  safety  factor  and,  if  so,  the 
size  of  the  factor  needed. 

In  performing  the  Degree  of  Concern 
Analysis,  EPA  noted  that  the  effects  in 
the  pups  in  the  rat  reproduction  study 
are  well-characterized  with  a  clear 
NOAEL.  In  addition,  the  pup  effects 
occur  at  the  same  dose  as  maternal 
toxicity.  Furthermore,  the  doses  selected 
for  various  risk  assessment  scenarios  are 
lower  than  the  doses  that  caused  off 
spring  toxicity.  There  are  no  residual 
uncertainties  for  prenatal/postnatal 
toxicity  in  this  study.  Therefore, 
although  there  is  evidence  of  increased 
qualitative  susceptibility  in  the  rat 
reproduction  study,  the  concern  is  low. 

For  the  reasons  stated  above,  EPA  has 
concluded  that  there  is  low  concern  for 
prenatal  and/or  postnatal  toxicity 
resulting  from  exposure  to  etoxazole. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  etoxazole  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  removed. 
The  FQPA  factor  is  removed  for  the 
following  reasons.  The  toxicological 
data  base  is  complete  for  FQPA 
assessment  and  there  is  low  concern  for 
prenatal  and/or  postnatal  toxicity 
resulting  from  exposure  to  etoxazole. 
The  chronic  dietary  food  exposure 
assessment  assumed  that  100%  of  the 
proposed  crops  were  treated  and  that  all 
treated  crops  and  livestock  had  residues 
of  concern  at  the  tolerance  level.  By 
using  these  screening-level 
assumptions,  actual  exposures/risks  will 
not  be  underestimated.  In  addition,  the 
dietary  drinking  water  assessment 
utilized  modeling  results  which 
included  conservative  assumptions  for 
the  parent  and  all  degradates  of  concern. 
Since  conservative  assumptions  were 
used  in  the  water  models  where 
environmental  fate  data  are  lacking,  the 
water  exposure  assessment  will  not 
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underestimate  the  potential  risks  for 
infant,  and  children.  Finally,  there  are 
no  registered  or  proposed  residential 
uses  for  etoxazole. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 


as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
{L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  w^er  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  compeuison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  eue  added  in  the 
future,  EPA  will  reassess  the  potential 


impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  As  stated  above,  an 
endpoint  of  concern  attributable  to  a 
single  oral  dose  was  not  identified  in 
the  hazard  data  base  for  either  the 
general  U.S.  population  (including 
infants  and  children)  or  the  females  13- 
50  years  old  population  subgroup. 
Therefore,  no  acute  risk  is  expected. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  etoxazole  from  food 
will  utihze  1%  of  the  cPAD  for  the  U.S. 
population,  3%  of  the  cPAD  for  all 
infants  less  than  1-year  old  and  5%  of 
the  cPAD  for  children  1  to  2  years  old. 
There  are  no  residential  uses  for 
etoxazole  that  result  in  chronic 
residential  exposure  to  etoxazole.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  etoxazole  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  3  of  this 
unit: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Etoxazole 


Population  Subgroup 

cPAD  mg/kg/day 

%cPAD  (Food) 

Surface  Water  EEC 
(PPb) 

Ground  Water  EEC 
(PPb) 

Chronic  DWLOC 
(ppb) 

U.S.  population 

0.046 

1 

1.77 

0.242 

1,600 

All  infants  (<  1  year 
old) 

0.046 

.   3 

1.77 

0.242 

-440 

Children  (1-2  years 
old) 

0.046 

5 

1.77 

0.242 

440 

Children  (3-5  years 
old) 

0.046 

3 

1.77 

0.242 

440 

Children  (6-12  years 
old) 

0.046 

1 

1.77 

0.242 

450 

Youth  (13-19  years 
old) 

0.046 

* 

<1 

1.77 

0.242 

1.400 

Adults  (20-49  years 
old) 

0.046 

<1 

1.77 

0.242 

1,600 

Females  (13-49 
years  old) 

0.046 

<1 

- 
1.77                           0.242 

1.400 

Adults  .(50-^  years 
old) 

0.046 

<1 

1.77                           0.242 

1.600 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Etoxazole  is  not  registered  for  use  on 


any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  LOC. 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Etoxazole  is  not 
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Festered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  LOG. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Etoxazole  has  been 
classified  as  a  "not  likely  human 
carcinogen."  Therefore,  etoxazole  is  not 
expected  to  pose  a  cancer  risk. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  etoxazole 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example — gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephope 
number:  (410)  305-2905;  e-mail  address: 
Tesiduemethods@epa.gov. 

B.  International  Residue  Limits 

No  Codex,  Canadian  or  Mexican 
maximum  residue  limits  have  been 
established  for  residues  of  etoxazole. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  etoxazole,  2- 
(2 ,6-difluorophenyl)-4-  [4-(  1,1- 
dimethylethyl)-2-ethoxyphenyl]  -4 ,5- 
dihydrooxazole,  in  or  on  cotton, 
undelinted  seed  at  0.05  ppm;  cotton,  gin 
byproducts  at  1.0  ppm;  fruit,  pome, 
group  11  at  0.20  ppm;  apple,  wet 
pomace  at  0.50  ppm;  strawberry  at  0.50 
ppm;  tangerine  at  0.10  ppm;  liver  of 
cattle,  goat,  horse,  and  sheep  at  0.01 
ppm;  fat  of  cattle,  goat,  horse,  and  sheep 
at  0.02  ppm;  and  milk,  fat  at  0.01  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 


for  persons 
for  an 

of  a  toleran  :e 
section  40a|[d) 
provided 
409  of  the 
for  filing 
rather  than 


to  "object"  to  a  regulation 
exen^ption  from  the  requirement 
issued  by  EPA  under  new 
d)  of  FFDCA,  as  was 
the  old  sections  408  and 
f  FDCA.  However,  the  period 
ol  jections  is  now  60  days, 
30  days. 


u 


A.  What  Dc 


I  Need  to  Do  to  File  an 


Objection  a  r  Request  a  Hearmg? 

You  mus  file  yoiu  objection  or 
request  a  h(  laring  on  this  regulation  in 
accordance  with  the  instructions 
provided  ir  this  unit  and  in  40  CFR  part 
1 78.  To  ens  ure  proper  receipt  by  EPA, 
you  must  i(  entify  docket  ID  number 
OPP-2003-  0289  in  the  subject  line  on 
the  first  paj  e  of  yoiu  submission.  All 
requests  mi  ist  be  in  writing,  and  must  be 
mailed  or  d  slivered  to  the  Hearing  Clerk 
on  or  befon  i  November  25,  2003. 

1.  Filing  he  request.  Your  objection 
must  specil  y  the  specific  provisions  in 
the  regulati  3n  that  you  object  to,  and  the 
grounds  foi  the  objections  (40  CFR 
178.25).  If  J  hearing  is  requested,  the 
objections  i  must  include  a  statement  of 
the  factual  ssues(s)  on  which  a  hearing 
is  requestec  ,  the  requestor's  contentions 
on  such  iss  les,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  maj  be  claimed  confidential  by 
marking  an  r  part  or  all  of  that 
informatior  as  CBI.  Information  so 
marked  wil  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  par  2.  A  copy  of  the 
informatior  that  does  not  contain  CBI 
must  be  sul  mitted  for  inclusion  in  the 
public  reco  d.  Information  not  marked 
confidentia  may  be  disclosed  publicly 
by  EPA  wit  lout  prior  notice. 

Mail  you]  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environme  ital  Protection  Agency,  1200 
Pennsylvar  ia  Ave.,  NW.,  Washington, 
DC  20460-1  001.  You  may  also  deliver 
your  reques  t  to  the  Office  of  the  Hearing 
Clerk  in  Rn  .104,  Crystal  Mall  ^2, 1921 
Jefferson  Divis  Hwy.,  Arlington,  VA. 
The  Office  t)f  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  exc  uding  legal  holidays.  The 
telephone  i  umber  for  the  Office  of  the 
Hearing  CU  rk  is  (703)  603-0061. 

2.  Tolera  ice  fee  payment.  If  you  file 
an  objectioi  i  or  request  a  hearing,  you 
must  also  p  ay  the  fee  prescribed  by  40 
CFR  180.33  i)  or  request  a  waiver  of  that 
fee  pursuar  t  to  40  CFR  180.33(m).  You 
must  mail  t  le  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  I  ittsbuFgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 


EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piu'pose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  woidd  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yovu  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0289,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  deterrnines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
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issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Statutory  and  Executive  Order 
Review^ 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  jnandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997)! 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consic'eration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism[64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 


EPA  to  develop  an  accountable  process 
to  ensiu%  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
cm  accountable  process  to  ensiue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  . 

VIII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  hy 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  16,  2003. 
James  Jones, 
Director.  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18&-[AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.593  is  added  to  read  as 
follows: 

§  1 80.593    Etoxazote;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  etoxazole,  2-(2,6-  ■     ^ 

difluorophenyl)-4-(4-fl  ,1- 
dimethylethyl)-2-ethoxyphenyl]-4.5- 
dihydrooxazole,  in  or  on  the  following 
raw  agricultural  commodities: 


Commodity 


Parts  per  million 


Apple,  wet  pomace 

Cattle,  fat  

Cattle,  liver 

Cotton,  gin  byproducts  . 
Cotton,  undelinted  seed 
Fruit,  pome,  group  1 1  ... 

Goat,  fat 

Goat,  liver  

Horse,  fat  

Horse,  liver  i« 

Milk,  fat  -. ,. 

Sfieep.  fat 

Sfieep,  liver 

Strawt)erry  

Tangerine'  


0.50 
0.02 
0.01 
1.0 
.0.05 
0.20 
0.02 
0.01 
0.02 
0.01 
0.01 
0.02 
0.01 
0.50 
0.10 


'There  are  no  U.S.  registrations  for  use  of 
etoxazole  on  tangerines  as  of  September  26, 
2003. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  and  inadvertant  residues. 
[Reser\'ed] 

|FR  Doc.  03-24368  Filed  9-25-03:  8:45am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0297;  FRL-7328-1] 

BifWMzate;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
bifenazate  and  diazinecarboxylic  acid, 
2-(4-methoxy-[l,l'-biphenyl)-3-yl).  1- 
methylethyl  ester  (expressed  as 
bifenazate)  in  or  on  almond,  hulls;  nut, 
tree,  group  14;  okra;  peppermint,  tops; 
pistachio;  spearmint,  tops;  vegetable, 
cucurbit,  group  9;  and,  vegetable, 
fruiting,  group  8;  and  increases  the 
established  tolerances  for  combined 
residues  of  bifenazate;  diazinecarboxylic 
acid,  2-(4-methoxy-[l,l'-biphenyl]-3-yl), 
1-methylethyl  ester  (expressed  as 
bifenazate);  l.l'-biphenyl,  4-ol;  and  1,1'- 
biphenyl,  4-oxysulfouic  acid  (expressed 
as  l,l'-biphenyl,  4-ol)  in  meat  and  meat 
byproducts  of  cattle,  goat,  hog,  horse, 
and  sheep  and  milk.  EPA  is  also 
deleting  the  bifenazate  time-limited 
tolerance  for  tomato,  whi'^h  is 
established  in  coimection  with  a  section 
18  emergency  exemption.  Tomato  is 
included  in  the  tolerance  established  by 
this  action  for  vegetable,  fruiting  group 
8.  The  Interregional  Research  Project 
Number  4  (IR-4)  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA). 

DATES:  This  regulation  is  effective 
September  26,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0297, 
must  be  received  on  or  before  November 
25,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests-  may  be  submitted 
electronicsJly,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.sbqja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  th  s  Action  Apply  to  Me? 

You  ma;  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  and 
pesticide  liianufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•     Industry  (NAISC  111,  112,  311, 
32532),  e.f ,,  Crop  production,  Animal 
productioi  ,  Food  manufacturing,  and 
Pesticide  r  lanufacturing. 

This  list  ng  is  not  intended  to  be 
exhaustive ,  but  rather  provides  a  guide 
•  for  readers  regarding  entities  likely  to  be 
affected  bj  this  action.  Other  types  of 
entities  no :  listed  in  this  unit  could  also 
be  affectec  .  The  North  American 
Industrial  Illassification  System 
(NAICS)  c(  ides  have  been  provided  to 
assist  you  md  others  in  determining 
whether  th  is  action  might  apply  to 
certain  enl  ities.  If  you  have  any 
questions  i  egarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATIC  N  CONTACT. 


Cai 


specificall 
any  public 


/  Get  Copies  of  this 
and  Other  Related 


B.  How 
Document 
Informatio  rt 

1 .  Docki  t.  EPA  has  established  an 
official  pu  )lic  docket  for  this  action 
under  doc  Let  identification  (ID)  number 
OPP-2003  -0297.  The  official  public 
docket  coE  sists  of  the  documents 


1 '  referenced  in  this  action, 
comments  received,  and 
other  information  related  to  this  action. 
Although  i  1  part  of  the  official  docket, 

:  docket  does  not  include 
Confidenti  d  Business  Information  (CBI) 
or  other  in  "ormation  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  t  le  collection  of  materials  that 
is  availabli  s  for  public  viewing  at  the 
Public  Infc  rmation  and  Records 
Integrity  B  ranch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arli  igton,  VA.  This  docket 
facility  is  (pen  from  8:30  a.m.  to  4  p.m., 
Monday  tl  rough  Friday,  excluding  legal 
holidays. '  "he  docket  telephone  number 
is  (703)  30  5-5805. 

2.  Electt  mic  access.  You  may  access 
this  Feder  d  Register  document 
electronics  lly  through  tbe  EPA  Internet 
under  the  'Federal  Register"  listings  at 
http://ww\/.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  pa  1  180  is  available  at  http:// 
www.acce\  s.gpo.gov/nara/cfr/ 
cfrhtmlOl  /Title_40/40cfrl80_00.html,  a 
beta  site  ci  irrently  under  development. 
To  access  he  OPPTS  Harmonized 
Guideline!  referenced  in  this  document, 
go  directlji  to  the  guidelines  at  http:// 


www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically.    ' 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  15, 
2003  (68  FR  2032)  (FRL-7286-4),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  pesticide 
petition  (PP  2E6517)  by  IR-4,  681  US 
Highway  1  South,  New  Brunswick,  NJ 
08902-3390.  That  notice  included  a 
simunary  of  the  petition  prepared  by 
Crompton  Manufacturing  Company,  Inc. 
(formerly  Uniroyal  Chemical  Company), 
Middlebury,  CT  06749,  the  registrant. 

The  petition  requested  that  40  CFR 
180.572  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
miticide,  bifenazate,  (1-methylethyl  2- 
(4-methoxy(l,l'-biphenyl]-3- 
yl)hydrazinecarboxylate)  and 
diazinecarboxylic  acid,  2-(4-methoxy- 
ll,l'-biphenyl]-3-yl),  1-methylethyl  ester 
(expressed  as  bifenazate),  in  or  on  the 
following  commodities:  Nut,  tree,  group 
14  at  0.20  ppm;  okra  at  2.0  ppm; 
peppermint,  tops  at  25  ppm;  pistachio  at 
0.20  ppm;  spearmint,  tops  at  25  ppm; 
vegetable,  cucurbit,  group  9  at  0.75 
ppm;  and  vegetable,  fruiting,  group  8  at 
2.0  ppm.  The  petition  was  subsequently 
amended  by  IR-4  to  also  propose 
tolerances  for  combined  residues  of 
bifenazate  and  diazinecarboxylic  acid  in 
or  on  almond  hulls  at  15  ppm;  and  to 
propose  increases  to  the  established 
bifenazate  meat,  meat  byproducts  and 
milk  tolerances;  and  to  change  the 
tolerance  expression  for  meat,  meat 
byproducts  and  milk.  IR-4  proposes     ' 
tolerances  for  combined  residues  of 
bifenazate,  (1-methylethyl  2-(4- 
methoxy  [  1 , 1  '-bipheny  1]  -3-yl) 
by  drazinecarboxy  late) ; 
diazinecarboxylic  acid,  2-(4-methoxy- 
[l,l'-biphenyl]-3-yl),  1-methylethyl  ester 
(expressed  as  bifenazate);  l,l'-biphenyl, 
4-ol;  and  l.l'-biphenyl,  4-oxysulfonic 
acid  (expressed  as  l.l'-biphenyl,  4-ol)  in 
or  on  meat  and  meat  byproducts  of 
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cattle,  goat,  hog,  horse,  and  sheep  at 
0.02  ppm  and  milk  at  0.02  ppm.  There 
were  no  comments  received  on  these 
petitions. 

EPA  has  received  objections  to 
tolerances  it  established  for  residues  of 
bifenazate  on  a  variety  of  food 
commodities  in  a  final  rule  published  in 
the  Federal  Register  of  Februarv  1,  2002 
(67  FR  4913)  (FRL-6818-3).  The 
objections  were  filed  by  the  Natural 
Resources  Defense  Council  (NRDC)  and 
raised  several  issues  regarding  aggregate 
exposure  estimates  and  the  additional 
safety  factor  for  the  protection  of  infants 
and  children.  NRDC's  objections  raise 
complex  legal,  scientific,  policy,  and 
factual  matters  and  EPA  has  initiated  a 
public  comment  period  on  them  in  the 
Federal  Register  of  June  19,  2002  (67  FR 
41628)  (FRL-7167-7),  which  ended  on 
October  16,  2002.  Although  that 
proceeding  remains  ongoing,  prior  to 
acting  on  this  current  tolerance  action, 
EPA  reviewed  the  bifenazate-specific 
objections  raised  by  NRDC  and  has 
addressed  them  at  relevant  points 
throughout  this  preamble. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 


all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulator)' 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961 ,  November  26,  1997) 
(FRL-5  754-7). 

III.  Aggregate  Risk  Assessment  and. 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA.  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  combined 
residues  of  bifenazate  and 


diazinecarboxylic  acid.  2-(4-methoxy- 
(l.l'-biphenyll-S-yl),  1-methylethylester 
(expressed  as  bifenazate)  on  almond, 
hulls  at  15  ppm;  nut,  tree,  group  14  at 
0.20  ppm;  okra  at  2.0  ppm;  peppermint, 
tops  at  25  ppm;  pistachio  at  0.20  ppm; 
spearmint,  tops  at  25  ppm;  vegetable, 
cucurbit,  group  9  at  0.75  ppm;  and 
vegetable,  fruiting,  group  8  at  2.0  ppm, 
and  combined  residues  of  bifenazate; 
diazinecarboxylic  acid,  2-(4-methoxy- 
Il.l'-biphenyl]-3-yl).  1-methylethyl  ester 
(expressed  as  bifenazate);  l.l'-biphenyl, 
4-ol;  and  l.l'-biphenyl,  4-oxysulfbnic 
acid  (expressed  as  l.l'-biphenyl,  4-ol)  in 
meat  and  meat  byproducts  of  cattle, 
goat,  hog,  horse,  and  sheep  at  0.02  ppm 
and  milk  at  0.02  ppm.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerances  follow. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identiBable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bifenazate  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


Study 


Results 


870.3100 


870.3150 


870.3200 


870.3700 


90-Day  oral  toxicity  ro- 
dents— rat 


NOAEL  =  13.8  mg/kg/day  in  males,  3.2  mg/kg/day  in  females. 

LOAEL  =  27.7  mg/kg/day  in  males.  16  3  mg/kg/day  in  females  based  on  decreased 
tK)dy  weight  gain  in  txjtfi  sexes,  decreased  liver  weigtit  in  males,  increased  spleen 
weight  in  females,  and  histopathology  in  liver  in  both  sexes,  and  histopalhoiogical 
changes  in  the  spleen  and  adrenal  cortex  in  males. 


90-Day  oral  toxicity  non- 
rodents — dog 


21  -Day  dermal  toxicity — 
rat 


Prenatal  developmental  in 
rodents — rat 


NOAEL  =  0.9  mg/kg/day  in  males,  1.3  mg/kg/day  in  females. 

LOAEL  =  10.4  mg/kg/day  in  males.  1G.7  mg/kg/day  in  females  based  on  changes  in 
hematological  parameters  in  both  sexes,  increased  bilirubin  in  the  urine  in  maies, 
increased  absolute  and  relative  liver  weight  in  females  and  liver  histopathologic  ef- 
fects in  both  sexes. 


NOAEL  =  80  mg/kg/day  in  males  and  females. 

LOAEL  =  400  mg/kg/day  in  males  and  females  based  on  decreased  body  weight  in 
females,  decreased  food  consumption  in  both  sexes,  increased  urinary  ketones, 
increased  urinary  protein,  increased  urinary  specifk:  gravity,  and  decreased  urinary 
volume  in  both  sexes,  and  increased  incidence  of  extramedullary  hematopoiesis  in 
the  spleen  in  both  sexes. 


fraternal  NOAEL  =  10  mg/kg/day. 

LOAEL  =100  mg/kg/day  based  on  increased  clink^l  signs,  and  decreased  body 

weight,  body  weight  gain,  and  food  consumption. 
Developmental  NOAEL  =  500  mg/kg/day 
LOAEL  =  not  established 
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Table  1 .— Subchronic,  (  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


Study 


Results 


870.3700 


Prenatal  developmental  in 
nonrodents — rabbit 


Ms  ternal  NOAEL  =  200  mg/kg/day 

LGJAEL  =  not  established;  the  dosing  in  this  study  are  considered  adequate  based 
^n  the  results  of  a  range  finding  study  in  which  a  treatment-related  increase  in  the 
liumber  of  does  aborting  was  seen  at  250  mg/kg/day  and  above. 

Den^eiopmental  NOAEL  =  200  mg/kg/day 

LC^EL  =  not  established 


870.3800 


Reproduction  and  fertility 
effects — rat 


Pa  ental/Systemic 

NC  AEL  =  1 .6  mg/kg/day  in  males,  1 .8  mg/kg/day  in  females. 

LG  AEL  =  6.5  mg/kg/day  in  males  and  7.4  mg/kc^day  in  females  based  on  decreased 

I  Kxjy  weight,  body  weight  gain,  and  food  consumption  in  both  sexes. 
Rearoductive  NOAEL  =  16.4  mg/kg/day  in  males,  18.3fng/kg/day  in  females. 
LC  AEL  =  not  established. 

Of  spring  NOAEL  =  16.4  mg/kg/day  in  males,  18.3  mg/kg/day  in  females. 
LC  AEL  =  not  established 


870.4100 


Chronic  toxicity  dogs 


NbAEL  =  1 .01  mg/kg/day  in  males,  1 .05  mg/kg/day  in  females 

LQAEL  =  8.95  mg/kg/day  in  males,  10.42  mg/kg/day  in  females  based  on  changes 
li  hematological  and  clinical  chemistry  parameters  in  both  sexes  and 
I  listopathological  effects  in  bone  man-ow,  liver,  and  kidney  in  both  sexes. 


870.4300 


Chronic/Carcino-genicity 
rats 


NC  AEL  =  3.9  mg/kg/day  in  males,  4.8  mg/kg/day  in  females. 

LC  AEL  =  9.7  mg/kg/day  in  males  and  9.7  mg/kg/day  in  females  based  on  decreased 

I  «)dy  weight,  body  weight  gain,  and  food  consumption  in  both  sexes. 
Nq  evidence  of  carcinogenicity 


870.4300 


Carcinogenicity  mice 


NC  AEL  =  1.5  mg/kg/day  in  males,  19.7  mg/kg/day  in  females. 

LC  AEL  =  1 5.4  mg/kg/day  in  males,  35.7  mg/kg/day  in  females  based  on  decreased 

I  tody  weight  and  body  weight  gain  in  females  and  hematological  effects  and  de- 

( Teased  kidney  weight  in  males. 
Nq  evidence  of  carcinogenicity 


870.5265 


Gene  Mutation 


Nc  1-mutagenic  when  tested  up  to  5000  ug/plate,  in  presence  and  absence  of  activa- 
1  on,  in  S.  typhimurium  strains  TA98,  TA100,  TA1535,  and  TA1537  and  E.coli 
1  train  WP2uvra. 


870.5300 


Gene  Mutation 


N(  vmutagenic  at  the  TK  locus  in  L5178Y  mouse  lymphoma  cells  tested  up  to 
ytotoxic  concentrations  or  limit  of  solubility,  in  presence  and  absence  of  S-9  acti- 
ation. 


870.5375 


Chromosome  aberration 


Di(  t  not  induce  structural  chromosome  aberration  in  CHO-K1  cell  cultures  in  the 
iresence  and  absence  of  activation  up  to  cytotoxic  concentrations. 


870.5385 


Chromosomal  aberration 


Nc  1-mutagenic  in  ICR  mouse  bone  marrow  micronucleus  chromosomal  aberrations 
i  issay  up  to  cytotoxic  concentrations. 


870.7485 


Metabolism  and  phar- 
macokinetics— rat 


To  al  recovery  of  the  administered  dose  was  <93%  for  all  treatment  groups.  Fecal 
I  ixcretion  was  the  major  route  of  elimination  (66-83%  of  the  dose),  with  eight  pri- 
mary metabolites  detected.  These  metabolites,  as  well  as  those  identified  in  the 
irine  and  bile,  were  the  result  of  metabolic  reactions  including  hydrazine  oxida- 
ion,  demethylation,  ring  hydroxylation,  and  molecular  scission  with  the  loss  of 
I  lydrazinecarboxylic  acid  portion  with  subsequent  conjugation. 


In  its  objection  to  a  separate 
bifenazate  tolSrance  action,  NRDC, 
asserts  that  developmental  toxicity  is  a 
data  gap  for  bifenzate.  NRDC  appears  to 
be  referring  to  language  in  the  Table  1 , 
Unit  III.A.  of  the  Federal  Register  final 
rule  of  February  1,  2002,  that  states  that 
a  clear  assessment  of  developmental 
toxicity  was  not  possible  in  the  range 
finding  study  used  to  choose  the  dose 
levels  for  the  developmental  toxicity 
study  in  rabbits.  The  Agency  concludes 
there  are  acceptable  developmental 
toxicity  studies  conducted  with 
bifenazate  in  rats  and  in  rabbits,  and  an 


acceptable 
study  in  ra 
Table  1.  ofkhis 


2-generation  reproduction 
which  are  described  in 
unit. 


B.  Toxicolc  gjcal  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observe  d  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriati  s  for  use  in  risk  assessment  is 
used  to  est  mate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  wh  ch  adverse  effects  of  concern 
are  identifisd  (the  LOAEL)  is  sometimes 
used  for  ris  k  assessment  if  no  NOAEL 
was  achiev  Bd  in  the  toxicology  study 
selected.  J\in.  uncertainty  factor  (UF)  is 


applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
VrtTiations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
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(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(a? AD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 


exposure  (MOE)  =  NOAEL/exposiu^)  is 
calculated  and  compared  to  the  LOG. 
The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to-estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach. 


a  "point  of  departiu^"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposine  (MOE>..ancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicoiogical  endpoints 
for  bifenazate  used  for  human  risk 
assessment  is  shown  is  shown  in  Table 
2  of  this  unit: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Bifenazate  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

Special  FQPA  SF  and 

Level  of  Concern  for  Risk 

Assessment 

1 — ■ , 

■ 

Study  and  Toxicological  Effects 

Acute  Dietary;  general  popu- 
lation and  females  13-50 
years  old 

NA 

NA 

1 
An  acute  dietary  endpoint  was  not  selected 
based  on  the  absence  of  an  appropriate  end- 
point  attributed  to  a  single  dose. 

Chronic  Dietary;  all  populations 

NOAEL=  I.Omg/kg/day 

UF=100 

cRfD  =  0.01  mg/kg/day 

Special  FQPA  SF  =  1X 
cPAD  =  0.01  mg/kg/day 

LOAEL  =  8.9/10.4  mg/k§/day  [M/F]  based  on 
changes  in  hematological  and  clinical  chem- 
istry parameters,  and  histopathology  in  tione 
man-ow,  liver,  and  kidney  in  the  One  Year 
Dog  Feeding  Study 

Incidental  Oral,  Short  Term  (1- 
30  days) 

oral  NOAEL  =  10'mg/kg/ 
day 

LOG  for  MOE  <  100  (resi- 
dential) 

Matemal  LOAEL  =  100  mg/kg/day  based  on 
clinical  signs,  decreased  body  weight  and 
food  consumption  during  the  dosing  period  in 
the  Rat  Devetopmental  Study 

Incidental  Oral,  Intermediate 
Tenn  (30  days-6  months) 

oral  NOAEL  =  0.9  mg/kg/ 
day 

LOCforMOE<  100  (resi- 
dential) 

LOAEL  =  10.4/10.7  mg/kg/day  [M/F]  based  on 
changes  in  hematologic  parameters  in  the 
90-Day  Subchronic  Dog  Study 

Short-,  Intermediate-  and  Long- 
Term  Dermal  (1-30  days,  30 
days-6  months,  and  six 
months  to  lifetime) 

demial  NOAEL=  80  mg/kg/ 
day 

LOC  for  MOE  <  100  (resi- 
dential) 

LOAEL  =  400  mg/kg/day  based  on  decreased 
body  weight  ana  food  consumption,  hemato- 
togic  effects,  increased  spleen  weigh.t  and 
extramedullary  hemapoiesis  in  the  spleen  in 
the  21 -Day  Dermal  Toxicity  Study  in  Rats 

Short-Term  Inhalation  (1-30 
days) 

oral  NOAEL=  10  mg/kg/day 
inhalation  absorption  rate 
=  100% 

LOG  for  MOE  <  100  (resi- 
dential) 

LOAEL  =  100  mg/kg/day  based  on  decreased 
body  weight  and  food  consumption  in  the 
Rat  Developmental  Study 

Intermediate-Term  Inhalation 
(30  days-6  months) 

oral  NOAEL=  0.9  mg/kg/ 
day  inhalation  absorption 
rate  =  100% 

LOC  for  MOE  <  100  (resi- 
dential) 

LOAEL  =  10.4/10.7  mg/kg/day  base**  on 
changes  in  hematologic  parameters  in  the 
9G-Day  Dog  Feeding  Study 

Long-Term  Inhalation  six 
months-lifetime) 

Oral  study  NOAEL=  1 .0 

mg/kg/day 
(inhalation  absorption  rate 

=  100%) 

LOC  for  MOE  <  100  (resi- 
dential) 

LOAEL  =  8.9/10.4  mg/kg/day  [M/F]  based  on 
changes  in  hematological  ar>d  clinical  cfiem- 
istry  parameters,  and  histopathology  in  bone 
marrow,  liver,  and  kidney  in  the  One  Year 
Dog  Feeding  Study 

Cancer  (oral,  dermal,  inhalation) 

NA 

NA    - 

Bifenazate  is  classified  as  not  likely  to  be  a 
human  carcinogen 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  GFR  180.572)  for  the 
combined  residues  of  bifenazate,  and 
D3598  expressed  as  bifenazate 
(diazinecarboxylic  acid,  2-(4-methoxy- 


l,r-biphenyl]-3-yl),  1-methylethylester). 
in  or  on  a  variety  of  food  commodities. 

Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
bifenazate  in  food  as  follows: 

i.  Acute  exposure.  An  acute  dietary 
reference  dose  (RfD)  for  the  females  13- 


50  years  of  age  and  the  general 
population,  including  infants  and 
children,  was  not  selected  because  an 
acute  oral  endpoint  attributed  to  a 
single-dosf  exposure  could  not  be 
identified  in  any  of  the  studies  in  the 
toxicology  data  base,  including 
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developmental  and  maternal  toxicity  in 
the  developmental  toxicity  studies. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  EPA 
used  the  Dietary  Exposure  Evaluation 
Model  software  with  the  Food 
Commodity  Intake  Database  (DEEM- 
FCID'''^)  which  incorporates  food 
consumption  data  as  reported  by 
respondents  in  the  USD  A  1994-1996 
and  1998  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  was  made  for  the 
chronic  exposure  assessment:  The 
chronic  dietary  exposure  analysis 
assumed  tolerance  level  residues  and 
100%  crop'treated  foi  all  registered  and 
proposed  crops  excluding  tomato  where 
average  field  trial  residues  were  used. 
DEEM  (ver  7.73)  default  processing 
factors  were  assumed  for  all 
commodities  excluding  apple  juice, 
grape  juice,  wine/sherry,  tomato  paste, 
and  tomato  puree.  The  processing 
fiactors  for  these  commodities  were 
reduced  to  0.23,  0.17,  0.17,  5.0,  and  5.0, 
respectively,  based  on  data'from 
processing  studies. 

In  its  objections  to  the  earlier 
bifeneizate  tolerance  action,  NRDC 
claims  that  EPA  relied  upon 
imsupported  and  apparently  arbitrary 
processing  factors  to  reduce  estimates  of 
dietary  exposure  to  bifenazate  on  apples 
and  grapes.  NRDC  was  incorrect  to 
assert  that  the  processing  factors  for 
apples  and  grapes  were  unsupported 
and  arbitrary.  The  DEEM  processing 
factors,  for  apple  juice  and  grape  juice 
used  for  this  action  and  the  earlier 
bifenazate  tolerance  action  are  based  on 
data  from  processing  studies.  In  this 
action,  the  Agency  used  DEEM  (ver 
7.73)  default  processing  factors  when 
processing  studies  were  not  available. 
These  default  factors  are  worst  case 
assumptions  regarding  pesticide 
partitioning  into  component  commodity 
fractions.  DEEM  (ver  7.73)  default 
processing  factors  assume  that  100 
percent  of  the  pesticide  that  was 
originally  present  in  the  commodity  is 
present  in  the  processed  fractions.  This 
is  a  worst  case  theoretical  concentration 
factor  since  it  assumes  that  processing 
does  not  result  in  any  reduction  in 
pesticide  content. 

iii.  Cancer.  EPA  has  classified 
bifenazate  as  a  not  likely  human 
carcinogen.  Therefore,  a  quantitative 
cancer  dietary  exposure  and  risk 
assessment  was  not  performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
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in  food,  and  from 
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risks  in  Unit  III.E. 
)ifenazate  degrades  rapidly  in 

conditions  with  a  half-life  of 
tely  30  minutes.  The  first 
formed  (D3598 

ic  acid,  2-(4-methoxy- 
-3-yl)  (half-life  of  7  hours)) 
in  a  concentration  of  95% 
radioactivity.  D3598 


degrades  to  D1989  (4-methylethylester) 
(reported  at  a  maximum  of  26%  of  the 
applied  radioactivity),  which  is 
moderately  persistent  with  an  EPA- 
cedculated  half-life  of  approximately  96 
days.  Photodegradation  and  other  routes 
of  dissipation  of  parent  bifenazate  do 
not  appear  to  be  significant. 

The  Agency  concluded  that  the 
residue  of  concern  in  drinking  water  is 
D1989.  Parent  and  D3598  were  not 
included  as  a  residue  of  concern  in 
drinking  water  due  to  the  short  half- 
lives  of  these  compounds  and  the  lack 
of  an  acute  dietary  endpoint  (toxicity  of 
D3598  is  assumed  to  be  equivalent  to 
bifenazate).  Since  ground  or  surface 
water  monitoring  data  to  calculate  a 
quantitative  aggregate  exposure  are  not 
available,  EPA  provided  Tier  I  ground 
(SCI-GROW)  and  surface  water  (FIRST) 
EECs  for  D1989.  Both  models  were 
conducted  using  the  strawberry 
application  scenario  (one  application  at 
0.75  lbs  ai/acre;  highest  registered/ 
proposed  application  rate).  The 
resulting  ground  and  surface  water 
chronic  EECs  are  <  0.001  ppb  and  6.4 
ppb,  respectively. 

In  its  objections  to  a  separate 
bifenazate  tolerance  action,  NRDC 
asserts  that  EPA  failed  to  complete  an 
assessment  of  drinking  water  exposure 
to  bifenazate  degradates.  As  stated  in 
the  Federal  Register  final  rule  of 
February  1,  2002,  and  restated  in  this 
document,  EPA  considered  the 
environmental  persistence  of  bifenazate 
and  its  two  major  metabolites  D3598 
and  D1989.  Aqueous  photolysis  and  soil 
metabolism  studies  demonstrated  that 
the  parent  bifenazate  and  the  D3598 
degradate  quickly  metabolize  under 
aerobic  soil  conditions.  Noting  the  lack 
of  persistence  of  these  two  compounds 
and  the  absence  of  any  acute  dietary 
endpoint,  EPA  focused  its  drinking 
water  exposxu-e  assessment  for 
bifenazate  on  the  degradate  (D1989)  that 
had  a  possibility  of  being  present  in 
drinking  water.  Accordingly,  NRDC  is 
incorrect  to  assert  that  potential 
exposure  to  bifenazate  degredates  in 
drinking  water  was  not  assessed  by 
EPA. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  In  its 
objections  to  a  separate  bifenazate 
tolerance  action,  NRDC  asserts  that  EPA 
failed  to  assess  and  incorporate 
residential  uses  as  a  sovuce  of  aggregate 
exposure.  In  the  current  risk  assessment, 
EPA  calculated  short-term  residential 
risks  to  homeowner  applicators. 
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However,  the  Agency  concluded  that  no 
significant  post-application  exposure  is 
aniticipated  from  landscape 
ornamentals;  therefore,  no  residential 
post-application  assessment  was 
conducted. 

Bifenazate  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Commercial  application  to 
ornamental  plants  (including  bedding 
plants,  flowering  plants,  foliage  plants, 
bulb  crops,  perennials,  trees  and  shrubs; 
not  turf)  and  all  fruit  trees  which  will 
not  bear  fruit  for  a  minimum  of  12 
months.  The  registrant  has  proposed  an 
amendment  to  the  Floramite  (EPA  Reg. 
No.  400-508)  label  to  permit  application 
to  home  ornamental  plants  and  fruit 
trees  that  will  not  bear  fruit  within  12 
months  by  residents/homeowners.  The 
risk  assessment  was  conducted  using 
the  following  residential  exposure 
assumptions:  EPA  anticipates  only 
short-term  dermal  and  short-term 
inhalation  exposure  for  the  residential 
handler  (applicator).  The  proposed 
formulation  is  appropriate  for 
application  via  pump  up  sprayers, 
garden  hose-end  sprayers  or  similar 
homeowner  pesticide  devices.  A  larger 
area  per  day  may  be  treated  with  a  hose- 
end  sprayer  than  with  a  pump  up 
compressed  air  sprayer,  which  in  turn 
results  in  possibly  greater  contact  with 
the  active  ingredient  per  day.  Therefore, 
exposure  from  a  hose-end  sprayer  is 
assessed  rather  than  that  of  a 
compressed  air  sprayer.  For  the 
treatment  of  shrubs  and  ornamentals, 
EPA  assume  100  gallons  of  finish  spray 
are  applied  per  day.  The  unit  exposure 
value  for  a  residential  handler  using 
open  pour  mixing/loading  for  a  garden 
hose-end  sprayer  is  11  mg/lb  handled 
(dermal)  and  0.013  mg/lb  handled 
(inhalation).  Exposures  were  calculated 
using  the  Agency's  draft  Residential 
Standard  Operating  Procedures. 

The  highest  label  rate  of  application  is 
8  fl  oz  product/100  gal  water. 
2.0  lb  ai/gal  h-  128  fl  oz/gal  =  0.015625 
lb  ai/fl  oz. 

(8  fl  oz/100  gal)(100  gal/day)(0.015625 
lb  ai/fl  oz)  =  0.125  lb  ai/day 

i.  Dermal  Exposure  Assessment  and 
MOE. 

((11.0  mg  ai/lb  handled)(0.125  lb  ai 
handled/day))  h-  70  kg  bw  =  0.019  mg/ 
kg/day 

MOE  =  NOAEL  -^  ADD  =  80  mg/kg/day 
-^  0.019  mg/kg  bw/day  =  4,200 

ii.  Inhalation  Exposure  Assessment 
and  MOE. 

((0.013  mg  ai/lb  handled)(0.125  lb  ai 
handled/day))  -^  70  kg  bw  =  0.0000232 
mg/kg/day 

MOE  =  NOAEL  +  ADD  =  10  mg/kg/day 
-  0.0000232  mg/kg/day  =  430,000 


MOEs  are  combined  for  the  dermal 
and  inhalation  routes  of  exposure  since 
the  short  term  toxicological  e'fects  are 
the  same  (reduced  body  weight  gain  and 
food  consumption). 

iii.  Combined  MOE. 
combined  MOE  =  1+  ((l+MOEderm;,i)  + 

(l^MOE.nhalanon)  =  4.200 

An  MOE  of  100  is  adequate  to  protect 
a  residential  handler  under  the 
circuqistances  described.  The  estimated 
MOE  is  >  100  therefore  this  use  is  not 
of  concern. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider  available 
information  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  other  substances  that  have 
a  common  mechanism  of  toxicity. 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenazat.i  has  a  common  mechanism  of 
toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPy*  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  flnding  as  to 
bifenazate  and  any  other  substances  and 
bifenazate  does  not  appear  to  produce  a 
toxic  metaboliti!  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  bifenazate  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  policy  statements  released  by 
EPA's  Office  of  Pesticide  Programs 
concerning  common  mechanism 
determinations  and  procedures  for 
cumulating  effects  from  substances 
found  to  have  a  common  mechanism  on 
EPA's  website  at  http:// 
Kivw.epa  .gov\pesticides\cum  ulative  \ . 

D.  Safety  Factor  for  Infan  ts  and 
Children 

1.  In  genefal.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 


(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  indication  of  qualitative  or 
quantitative  increased  susceptibility  of 
rats  and  rabbits  diuing  in  utero 
exposure  or  post-natal  exposure  based 
on  developmental  toxicity  and 
reproductive  toxicity  studies  performed 
with  bifenazate. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  bifenazate  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  reduced 
to  IX  for  the  following  reasons: 

Acceptable  developmental  toxicity 
studies  in  the  rat  and  the  rabbit  are 
available,  as  is  an  acceptable  2- 
generation  reproduction  study  iii  the  rat 
and  there  is  no  indication  of  qualitative 
or  quantitative  increased  susceptibility 
of  rats  and  rabbits  to  in  utero  or 
postnatal  exposure.  A  developmental 
nem-otoxicity  study  is  not  required  for 
bifenazate.  The  dietar>'  (food  and  water) 
and  non-dietary  (residential)  exposure 
assessments  are  not  expected  to 
underestimate  the  potential  exposures 
for  infants  and  children  from  the  use  of 
bifenazate. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  stemdards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticides  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiare 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depraiding  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male).  2L/60  kg  (aduU 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
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taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  ri&k 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  eind  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  soiuces  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  luiacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 


exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  witer  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  witer  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  fxposure.  Acute  dietary  risk 
assessment*  are  performed  for  a  food- 
use  pesticicie  if  a  toxicological  study  has 
indicated  tae  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  sing  e  exposure.  Bifenazate  is  not 
expected  to  pose  an  acute  risk  to 
humans. 

2.  Chronk:  risk.  Using  the  exposure 
assumption  s  described  in  this  unit  for 
chronic  exj  osure,  EPA  has  concluded 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Bifenazate 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level).  In 
its  objections  to  a  separate  bifenazate 
tolerance  action,  NRDC  claims  that 
residential  short-  and  intermediate-term 
risk  assessments  are  data  gaps  for 
bifenazate.  In  the  current  risk 
assessment,  EPA  calculated  short-term 
residential  risks  to  homeowner 
applicators.  However,  the  Agency 
concluded  that  no  significant  post- 
application  exposiue  is  aniticipated 
from  landscape  ornamentals;  therefore, 
no  residential  post-application 


that  exposure  to  bifenazate  from  food 
will  utilize  24%  of  the  cPAD  for  the 
U.S.  population,  59%  of  the  cPAD  for 
all  infants  <  1  year  old,  85%  of  the  cPAD 
for  children  1-2  years  old  (the  most 
highly  exposed  population  subgroup), 
and  1 7%  of  the  cPAD  for  females  1 3- 
49  years  old.  Based  on  the  use  pattern, 
chronic  residential  exposure  to  residues 
of  bifenazate  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  bifenazate  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  Table  3  of  this  unit: 


*             Population  SutKjroup 

cPAD  mg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.01 

24 

6.4 

<0.001 

260 

All  Infants  (<1  year  old) 

0.01 

59 

6.4 

<0.001 

40 

ChiWren  (1-2  years  old) 

0.01 

85 

6.4 

<0.001 

15 

Females  (13-49  years  old) 

0.01 

17 

6.4 

<0.001 

250 

assessment  was  conducted.  In  addition, 
intermedia'  e-term  aggregate  exposure 
(30  days  to  B  months)  is  not  expected 
since  homeawner  exposure  is  not 
expected  to  exceed  1  to  30  days. 

Bifenazal  3  is  currently  registered  for 
use  that  coi  ild  result  in  short-term 
residential  jxposure  and  the  Agency  has 
determinecj  that  it  is  appropriate  to 
aggregate  c.  ironic  food  and  water  and 
short-term  ( sxposures  for  bifenazate. 

Using  the  exposure  assumptions 
described  ii  i  this  unit  for  short-term 
exposures,  JPA  has  concluded  that  food 
and  resider  tial  exposures  aggregated 
result  in  ag  ;regate  MOEs  of  2,069  for  the 
U.S.  populition;  2.418  for  youth  13-19 


years  old;  2,429  for  adults  20—49  years 
old;  2,467  for  females  13-49  years  old; 
and  2,377  for  adults  50+  years  old. 
These  aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposiu-e  of  bifenazate  in 
ground  and  siuface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  4  of  this  unit: 


Table  4,— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Bifenazate 


Population  Sutigroup 


U.S.  population 


Youtfi  13-19  years  old 


Adults  20-49  years  old 


Females  1  ^-49  year  old 


Adults  50+  years  old 


Aggregate 
MOE  (Food 
+  Residen- 
tial) 


2,100 


2,400 


2,400 


2.500 


2,400 


Aggregate 

Level  of 

Concern 

(LOC) 


100 


100 


100 


100 


100 


Surface 

Water  EEC 

(ppb) 


6.4 
6.4 


6.4 


6.4 


6.4 


Ground 

Water  EEC 

(ppb) 


<0.001 


<0.001 


<0.001 


<0.001 


<0.001 


Short-Term 

DWLOC 

(ppb) 


3,300 


2,900 


3,400 


2,900 


3,400 
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4.  Aggregate  cancer  risk  for  U.S. 
population.  Bifenazate  is  classified  as 
not  likely  to  be  a  human  carcinogen. 
The  Agency  concludes  that  bifenazate  is 
not  expected  to  pose  a  cancer  risk  to 
humans. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  bifenazate 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

1.  Plant.  The  enforcement  method  for 
plant  tolerances  associated  with  these 
petitions  is  method  UCC-D2341,  which 
uses  high  pressure  liquid 
chromatography  with  an  oxidative 
coulometric  electrochemical  detector. 

2.  Livestock.  The  enforcement  method 
for  animal  products  utilizes  high 
pressure  liquid  chomatography  with 
oxidative  coulometric  electrochemical 
detection. 

3.  Multiresidue  method.  Multiresidue 
Enforcement  Method  Protocol  C  has 
been  shown  to  be  adequate  for  enforcing 
these  tolerances. 

These  methods  may  be  requested 
from:  Chief,  Analytical  Chemistry 
Branch,  EnviBonmental  Science  Center, 
701  Mapes  Rd.,  Ft.  Meade,  MD  20755- 
5350;  telephone  number:  (410)  305- 
2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

'-      Canada,  Codex,  and  Mexico  do  not 
have  maximum  residue  limits  (MRLs) 
for  residues  of  bifenazate  in/on  the 
proposed  crops.  Therefore, 
harmonization  is  not  an  issue. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  bifenazate,  and 
diazinecarboxylic  acid;  2-(4-methoxy- 
[l,l'-biphenyl]-3-yl),  1-methylethyl  ester 
(expressed  as  bifenazate)  in  or  on 
almond,  hulls  at  15  ppm;  nut,  tree, 
group  14  at  0.20  ppm;  okra  at  2.0  ppm; 
peppermint,  tops  at^5  ppm;  pistachio  at 
0.20  ppm;  spearmint,  tops  at  25  ppm; 
vegetable,  cucurbit,  group  9  at  0.75 
ppm;  and  vegetable,  fruiting,  group  8  at 
2.0  ppm,  and  combined  residues  of 
bifenazate;  diazinecarboxylic  acid, 
(expressed  as  bifenazate);  l,l'-biphenyl, 
4-ol;  and  l,l'-biphenyl,  4-oxysulfonic 
acid  (expressed  as  l,4'-biphenyl,  4-ol)l 
in  [meat  and  meat  byproducts  of  cattle, 
goat,  hog,  horse,  and  sheep  at  0.02  ppm 
and  milk  at  0.02  ppm. 


VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  Scune  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  luider  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0297'in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  25,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
1 78.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publiclv 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001.  You  mav  also  deliver 


your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-inail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  N\V.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0297,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
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ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Requestfor  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)Jias  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  PR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  PR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 


tolerances  i  nd  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  sectii  in  408(d)  of  the  FFDCA. 
such  as  the  tolerances  in  this  final  rule, 
do  not  requ  re  the  issuance  of  a 
proposed  n  le,  the  requirements  of  the 
Regulatory  -lexibility  Act  (RFA)  (5 
U.S.C.  601  (  t  seq.)  do  not  apply.  In 
addition,  th  b  Agency  has  determined 
that  this  act  ion  will  not  have  a 
substantial  lirect  effect  on  States,  on  the 
relationshi{  between  the  national 
govemmeni  and  the  States,  or  on  the 
distributior  of  power  and 
responsibili  ties  among  the  Vcirious 
levels  of  go'  'emment,  as  specified  in 
Executive  C  rder  13132,  entitled 
Federalism  64  FR  43255,  August  10, 
1999).  ^uxec  itive  Order  13132  requires 
EPA  to  dev«  lop  an  accountable  process 
to  ensure  "i  leaningful  and  timely  input 
by  State  anc  local  officials  in  the 
developniei  t  of  regulatory  policies  that 
have  federa  ism  implications."  "Policies 
that  have  fe  leralism  implications"  is 
defined  in  t  le  Executive  order  to 
include  reg  ilations  that  have 
"substantia  direct  effects  on  the  States, 
on  the  relat  onship  between  the  national 
governmenl  and  the  States,  or  on  the 
distribution  of  power  and 
responsibili  ties  among  the  various 
levels  of  government."  This  final  rule 
directly  regi  ilates  growers,  food 
processors,  bod  handlers  and  food 
retailers,  no  t  States.  This  action  does  not 
alter  the  reL  itionships  or  distribution  of 
power  and  i  esponsibilities  established 
by  Congress  in  the  preemption 
provisions  (  f  section  408(n)(4)  of  the 
FFDCA.  Foi  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  ha  'e  any  "tribal  implications" 
as  describee  in  Executive  Order  13175, 
entitled  Coi  sultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  Novi  smber  6,  2000).  Executive 
Order  1317!  ,  requires  EPA  to  develop 
an  accounta)le  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  ihe  development  of 
regulatory  p  olicies  that  have  tribal 
implication;."  "Policies  that  have  tribal 
implication;"  is  defined  in  the 
Executive  o  der  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govemmen  and  the  Indian  tribes,  or  on 
the  distribu  ion  of  power  and 
responsibili  ties  between  the  Federal 
Govemmen  and  Indian  tribes."  This 
rule  will  no :  have  substantial  direct 
effects  on  tr  bal  governments,  on  the 
relationship  between  the  Federal 
Govemmen  and  Indian  tribes,  or  on  the 
distributior  of  power  and 
responsibili  ties  between  the  Federal 


Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  15,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

■  2.  Section  180.572  is  amended: 

i.  In  paragraph  (a)(1)  by  revising  the 
introductory  text  and  alphabetically 
adding  commodities  to  the  table; 

ii.  By  revising  paragraph  (a)(2);  and 

iii.  In  paragraph  (b),  by  revising  the 
introductory  text  and  rejnoving  the 
commodities  "Hop"  and  "Pear"  from 
the  table. 

The  amendments  read  as  follows: 

§  1 80.572    Bifenazate;  tolerances  for 
residues. 

(a)  General.  (1)  To.erances  are 
established  for  combined  residues  of 
bifenazate  (l-methylethyl  2-(4- 
methoxy(l,l'-biphenyl]-3- 
yl)hydrazinecarboxylate)  and 
diazinecarboxylic  acid,  2-(4-methoxy- 
[l,l'-biphenyl]-3-yl),  1-methylethyI  ester 
(expressed  as  bifenazate)  in  or  on  the 
following  food  conunodities: 
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Commodity 

Parts  per  million 

Almond,  hulls  

*               *              • 

15 

*                                         * 

Nut,  tree,  group  14  

Okra  

•              *              * 

0.20 
2.0 

•_                                        • 

Peppermint,  tops 

Pistachio  

*              •              • 

25 
0.20 

•                                         • 

Spearmint,  tops 

25 

*              •              • 

Vegetable,  cucurbit, 

group  9. 
Vegetable,  fruiting, 

group  8. 

0.75 
2.0 

•                                         * 

(2)  Tolerances  are  established  for 
combined  residues  of  bifenazate  (1- 
methylethyl  2-(4-methoxy[l,l'- 
biphenyll-3-yl)  hydrazinecarboxylate); 
diazinecarboxylic  acid,  2-(4-methaxy- 
[l,l'-biphenyli-3-yl),  1 -methylethyl  ester 
(expressed  as  bifenazate):  l,l'-biphenyl. 
4-ol;  and  l,l'-biphenyl,  4-oxysulfonic 
acid  (expressed  as  l.l'-biphenyl,  4-ol)  in 
or  on  the  following  food  commodities: 


Commodity 


Parts  per  million 


Cattle,  meat  

0.02 

Cattle,  meat  byproducts 

0.02 

Goat,  meat  

002 

Goat,  meat  byproducts 

0.02 

Hog,  meat  

0.02 

Hog,  meat  byproducts  ... 

0.02 

Horse,  meat  

0.02 

Horse,  meat  byproducts 

0.02 

Milk 

0.02 

Sheep,  meat  

0.02 

Sheep,  meat  byproducts 

0.02 

(b)  Section  1 8  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  combined  residues  of  bifenazate  (1- 
methylethyl  2-(4-methoxy[l.l'- 
biphenyl]-3-yl)hydrazinecarboxylate) 
and  diazinecarboxylic  acid,  2-(4- 
raethoxy-[l,l'-biphenyl]-3-yl),  1- 
methylethyl  ester  (expressed  as 
bifenazate)  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0304];  FRL-7325-8] 

Thiacloprid;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
thiacloprid  ([3-[(6-chloro-3- 
pridinyl)methyl]-2- 
thiazolidinylidenejcyanamide)  and 
metabolites  retaining  the  thiazolidine 
ring  intact,  measured  and  expressed  in 
terms  of  thiacloprid,  per  se,  in  or  on 
apple,  wet  pomace:  cotton,  undelinted 
seed:  cotton,  gin  by-products;  fruit, 
pome  group  11;  fat,  meat,  liver,  kidney 
and  meat  by-products  of  cattle,  sheep, 
goat  and  horse;  and  milk.  Bayer 
CropScience  requested  these  tolerances 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Qualitv  Protection  Act  of  1996 
(FQPA). 

DATES:  This  regulation  is  effective 
September  26,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-03D4], 
must  be  received  on  or  before  November 
25,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests-  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mautz,  Registration  Division, 
7505C,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number:  703 
305-6785;  e-mail  address: 
mautz.marihTi@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532)1 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  applv  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0304.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  ft-om  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nimiber 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.  access. gpo  .gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr280 J_OO.html, 
a  beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  tihrough  the  docket 
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facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  May  7,  2003 
(68  PR  24458)  (FRL-7303-7).  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (PP  9F6060)  by  Bayer 
CropScience,  P.O.  Box  12014,  2  T.W. 
Alexander  Dr.,  Research  Triangle  Park, 
NC  27709.  That  notice  included  a 
simunary  of  the  petition  prepared  by 
Bayer  CropScience,  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 
'     The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing 
tolerances  for  residues  of  the 
insecticide,  thiacloprid,  in  or  on  apple, 
Wet  pomace;  cattle,  meat  and  meat 
byproducts;  cotton,  gin  byproducts; 


cotton,  und(  ilinted  seed;  fruit,  pome, 
group  11;  aid  milk  at  0.6;  0.2;  11.0;  1.0; 
0.3;  and  0.1  parts  per  million  (ppm), 
respectively.  Upon  review  and 
evaluation  c  f  the  data  submitted  in 
support  of  1 16  petition,  the  Agency 
determined  that  the  residues  of  concern 
are  thiacloprid  plus  metabolites 
retaining  tht  thiazolidine  ring  intact. 
Excluded  frim  the  residues  of  concern 
are  metabolites  such  as  6-nicotinic  acid 
(6-CNA)  forjwhich  the  thiazolidine  ring 
is  broken.  Tnese  metabolites  are 
excluded  bafsed  on  the  finding  that  the 
toxic  effects  of  thiacloprid  are 
considered  <o  be  associated  with  the 
entire  thiaclpprid  molecule  (with  both 
the  thiazoli(  ine  ring  and  the 
chloropyrid  ne  ring  intact).  Because 
metabolism  and  degradation  studies 
have  shown  that  the  thiazolidine  ring  is 
less  stable  tlan  the  chloropyridine  ring, 
it  is  underst  aod  that  metabolites 
retaining  th( !  thiazolidine  ring  also 
retain  the  cl  loropyridine  ring  intact. 


Table  1— Proposed  Tolerance  Levels  for  Food  Commodities. 


Commodrty 


Apple,  wet  pomace 


Cattle,  meat 


Cattle,  meat  byproducts 


Cotton,  gin  byproducts 


Cotton,  undellnted  seed 


Cattle,  sheep,  goat  and  horse  fat 


Cattle,  sheep,  goat  and  horse  kidney 


Cattle,  sheep,  goat  and  horse  liver 


Fruit,  pome,  group  1 1 


Original 


0.6 


0.2 


0.2 


11.0 


1.0 


Metabolites  retaining  the  thiazolidine 
ring  generally  constitute  most  of  the 
residue  in  foods  and  feeds.  The  petition 
was  subsequently  revised  to: 

1.  Request  that  40  CFR  part  180  be 
amended  by  establishing  tolerances  for 
the  insecticide  thiacloprid  in  or  on  the 
commodities:  Meat,  meat  byproducts, 
liver,  fat,  and  kidney  of  sheep,  goat  and 
horse;  liver;  fat  and  kidney  of  cattle;  and 

2.  Lowering  the  previously  proposed 
tolerance  levels  for  the  food 
commodities,  cattle,  meat  from  0.2  ppm 
to  0.03  ppm;  cattle,  meat  byproducts 
from  0.2  ppm  to  0.05  ppm;  cotton, 
undelinted  seed  from  1.0  ppm  to  0.02 
ppm  and  milk  from  0.1  ppm  to  0.03 
ppm  based  on  measurement  of 
thiacloprid  per  se  rather  than 
measurement  of  the  common  moiety,  6- 
nicotinic  acid  {6-CNA)  upon  which  the 
original  proposed  tolerances  were 
based;  as  summarized  in  Table  1  of  this 
unit. 


Measured  as  6-CNA  (ppm) 


0.3 


Milk 


Sheep,  goat  and  horse  meat 


Sheep,  goat  and  horse  meat  byproducts 


0.1 


SecUon  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  &  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A){ii)  of  the  FFDCA 
defines  "safe"  to  mean  that"there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 


Revised,  Measured  as  Thiacloprid  (ppm) 


0.6 


0.03 


0.05 


11.0 


0.02 


0.02 


0.05 


0.15 


0.3 


0.03 


0.03 


0JD5 


408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  spec  al  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chsmical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  tie  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  disci  ission  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 


rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5  754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  combined 
residues  of  thiacloprid  and  metabolites 
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retaining  the  thiazolidine  ring  intact, 
measured  and  expressed  in  terms  of 
thiacloprid,  per  se  on  apple,  wet 
pomace;  cattle,  sheep;  goat  and  horse 
meat;  meat  byproducts;  liver;  kidney; 
cmd  fat;  cotton,  undelinted  seed;  cotton, 
gin  byproducts;  fruit,  pome,  group  11; 
and  milk  at  0.6;  0.03;  0.05;  0.15;  0.05; 
0.02;  o;02;  11.0;  0..3;  and  0.03  ppm. 
respectively.  EPA's  assessment  of 


exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 


concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  thiacloprid  are 
discussed  in  Table  2  of  this  unit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  2.— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.3100 


870.3150 


870.3200 


870.3465 


870.3700 


Study  Type 


90-Day  oral  toxicity  ro- 
dents 


90-Day  oral  toxicity  in 
nonrodents 


21/28-Day  dermal  toxicity 


28  Day  inhalation  toxicity 


Prenatal  developmental  in 
rodents 


870.3700 


870.3800 


870.4100 


870.4300 


Prenatal  developmental  in 
nonrodents 


Reproduction  and  fertility 
effects 


Chronic  toxicity  dogs 


Combined  chronic  feed- 
ing/cacinogenicity  rats 


Results 


NOAEL  =  rats:  males,  7.3  mg/kg/day  ;  females,  7  6  mg/kg/day;  mice,  females,  27.3 

rrig/kg/day  ;  males  102.6  milligram/kilogram/day  (mg/kg/day) 
LOAEL  =  rats:  males,28.6  mg/kg/day;  females,  35.6  mg/kg/day;  mk:e:  females.  27.2 

mg/kg/day;   males,   542.4   mg/kg/day   based   on   rats:   decreased   body  weight 

throughout  treatment:  mice:  females  based  on  adrenal  X-zone  changes,  males 

based  on  liver  effects  (weight  and  hypertrophy). 


NOAEL  =  males.  8.5,  females,  8.9  mg/kg/day 

LOAEL  =  -34.9  mg/kg/day  based  on  mainly  liver  enzyme  changes,  thyroid  hormone 

level  (T4)  and  binding  capacity  changes  and  prostatic  weight  change  and  prostatic 

hypertrophy. 


NOAEL  =  females,  300  mg/kg/day 

LOAEL  =  1 ,000  mg/kg/day  based  on  liver  and  thyroid  effects  and  clinrcal  signs. 


NOAEL  =  0.542  mg/kg/day 

LOAEL  =  4.93  mg/kg/day  based  on  [liver  effects  (hypertrophy  and  increased  N- 
DEM). 


Maternal  NOAEL  =  10  mg/kg/day 

LOAEL  =  50  mg/kg/day  based  on  decreased  body  weights,  body  weight  gains,  food 
consumption,  increased  urination,  and  changes  in  water  consumption. 

Developmental  NOAEL  =  10  mg/kg/day 

LOAEL  =  50  mg/kg/day  based  on  increased  resorptions  (complete  and  late),  skeletal 
retardations,  variations  (wavy  ribs  and  asymmetrical  sternebrae),  and  malforma- 
tions (dysplasfic  humerus,  radius,  and  scapulae)  and  on  decreased  fetal  weights 


Maternal  NOAEL  =  2  mg/kg/day 

LOAEL  =  10  mg/kg/day  based  on  decreased  body  weight  gains,  food  consumption-. 

and  fecal  output. 
Developmental  NOAEL  =  2  mg/kg/day 
LOAEL  =  10  mg/kg/day  based  on  decreased  fetal  weights 


Parental/Systemic  NOAEL  =  males.  3.5  mg/kg/day 

LOAEL  =  21    mg/kg/day  based  on  increased  liver  and  thyroid  weights  and  on 

hepatocytomegaly,  liver  necrosis,  and  thyroid  follicular  cell  hypertrophy.    ' 
Reproductive  NOAEL  =  females,  4  .2  mg/kg/day 
LOAEL  =  26  mg/kg/day  based  on  dystocia 
Offspring  NOAEL  =  females,  4.2  mg/kg/day 
LOAEL  =  females,  21  mg/kg/day  based  on  decreased  pup  weight  during  lactation. 


No  firni  LOAEL  was  established  for  this  chronic  feeding  study  with  dogs;  1 ,000  ppm 
highest  dose  tested  (HDT).  There  were  no  effects  that  were  of  sufficient  mag- 
nitude or  consistency  to  justify  that  they  were  definite  responses  to  treatment.  Cer- 
tain effects  noted  in  the  subchronic  dog  study  on  the  prostate  and  other  male  or- 
gans and  an  apparent  effect  on  uterine  weight  in  the  subchronic  dog  study  were 
not  seen  in  this  chronic  study.  This  may  t»e  because  the  dogs  in  this  study  had 
reached  maturity 


NOAEL  =  males.  1 .2  mg/kg/day  ;  females.  1 .6  mg/kg/day 

LOAEL  =  males,  2.5  mg/kg/day:  females.  3,3  mg/kg/day  based  on  [liver  toxicity 
(hepatocellular  hypertrophy  and  cytoplasmic  change  and  increased  enzyme  activ- 
ity), thyroid  follicular  epithelial  hypertrophy  in  males  and  oculotoxicity  (retinal  atro- 
phy) in  females 

Evidence  of  carcinogenicity  based  on  increased  incidence  of  thyroid  follicular  cell  ad- 
enomas in  males  and  possibly  also  in  females  and  increased  incidence  of  uterine 
-lumors  (adenocarcinomas) 
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Table  2. — Subchronic,  Ci  ironic,  and  Other  Toxicity — Continued 


Guideline  No. 


870.4200 


870.5100 


Study  Type 


Results 


Carcinogenicity  mice 


Gene  Mutation 


NO/  EL  =  males, 5  7  mg/kg/day;  females:  10.9  mg/kg/day 

LOA  EL  =  males.  234.1  mg/kg/day;  females,  475.3  mg/kg/day  based  on  liver  toxicity 

ar  d   microscopic   lymph   node  changes  in   both   sexes  and   increased   X-zone 

V2  :uolization  of  the  adrenal  glands  in  female  mice 
Evidpnce  of  carcinogenicity  based  on  increased  incidence  of  ovarian  luteomas 


Neg  ifive  in  a  battery  of  tests 


870.5300 


870.5375 


870.5395 


870.5500 


870.5550 


870.6200 


Gene  Mutation 


Neg  itive  In  a  battery  of  tests 


Cytogenetics 


Neg  itive  in  battery  of  tests 


Cytogenetics 


Neg  itive  in  battery  of  tests 


Cytogenetics 


Neg  itlve  in  battery  of  tests 


Other  Effects 


Neg  itive 


I  Acute  neurotoxicity 
screening  battery 


NO/ EL  =  males.  11   mg/kg  bodyweight  (bw);  females,  3.1   fng/kg/day  LOAEL  = 

iles,  22  mg/kg  bw,  females,  1 1  mg/kg/day 
In  f^ales,  based  on  reductions  in  motor  and  locomotor  activity.;  in  males,  (based 
FOB  observations  of  slight  tremors  and  ptosis  of  the  eyelids  on  the  day  of 
treatment) 


870.6200 


i  Subchronic  neurotoxicity 
I      screening  battery 


NO^L  =  males  ,  24.2  mg/kg/day;  females,  27.9  mg/kg/day 

LOA  EL  =  males.  101  mg/kg/day;  females,  115  mg/kg/day  based  on  decreased  body 

w<  ight  gains  and  food  consumption  in  both  sexes  and  decreased  hindlimb  grip 

sti  sngth  in  males. 


870.6300 


870.7485 


870.7600 


Developmental 
neurotoxicity 


Mat<  rnal  NOAEL  =  4.4  mg/kg/'day 

LOA  EL  =  25.6  mg/kg/day  based  on  decreased  body  weight  gain  and  food  consump- 
I      tic  1  during  early  gestation  (gestation  day  (GD)  0-6. 

Offs  ring  NOAEL  =  Tentative  Offspring  ,  4.4  mg/kg/day 

LOA  EL  =  Tentative  Offspring,  25.6  mg/kg/day  based  on  decreased  pre-weaning  and 
po  5t-weaning  body  weights  in  both  sexes  and  delayed  sexual  maturation  in  the 
mf  les,  and  altered  performance  in  passive  avoidance  testing. 


I  Metabolism  and  phar- 
macokinetics 


Thia  ;loprid  is  rapidly  absorbed  and  is  rapidly  excreted  after  the  following  metabolic 
pr  cesses,  with  little  remaining  in  the  tissues.  The  metabolic  processes  were  sum- 
m  rized  as: 

1 .  H  Toxylation  of  the  thiazolidine  ring  and  subsequent  glucuronidation  (as  shown  by 
mdabolite  PIZ  1270), 

2.  H;  droxylatlon  of  the  cyanamide  moiety  (metabolite  KNO  1891), 

3.  Opening  of  the  thiazolidine  ring  (e.g.,  metabolites  KN02672,  PIZ1297F/WAK 
6S  35), 

4.  F(  rmation  of  an  oxazole  ring  (metabolite  PIZ  1253), 

5.  0<idatiC>n  and  subsequent  methylation  of  the  thiazolidine  ring  (e.g.,  PIZ  1297E 
anj  PIZ  1269X),  and 

6.  O  tidative  cleavage  of  the  methylene  bridge  (PIZ  1 243).  Only  minor  gender-related 
qu  antitative  differences  In  metabolite  profiles  were  observed. 


Dermal  penetration 


A  5% 


dermal  absorption  value  is  appropriate  for  estimating  the  risk  resulting  from 
dermal  exposure  to  Thiacloprid  formulated  as  a  40.4%  liquid  formulation  (SC  480). 

5%  value  is  also  appropriate  for  other  liquid  thiacloprid  formulations  that  are 
sittiilar  to  the  SC  480  liquid  formulation  product  tested  and  for  aqueous  dilutions  of 
mist  thiacloprid  formulations. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 


applied  to  re  lect  uncertainties  inherent 
in  the  extrapalation  from  laboratory 
animal  data  o  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  humai.  population  as  well  as 
other  unkno'  vns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 


intra  species 
inUnitIII.D.3 


FQPA  SF  be  reduced  to  3X. 


differences.  As  explained 
EPA  determined  that  the 


For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  cbronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
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(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 


The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  ^  or  one 
in  a  million).  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach. 


a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  {MOE,antrr=  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  thiacloprid  used  for  human  risk 
assessment  is  shown  in  Table  3  of  this 
unit:  ' 


Table  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  Thiacloprid  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Acute  Dietary  (All  population 
groups) 


Chronic  Dietary  (All  popu- 
.lations) 


Dose  Used  in  Risk  As- 
sessment,_  UF     ^ 


NOAEL  =  3.1  mg/kg 

UF  =  300* 

Acute  RfD  =  0.01  mg/kg. 


Special  FQPA  SF*  and 

Level  of  Concem  for  Risk 

Assessment 


NOAEL=  1 .2  mg/kg/day 
UF  =  300* 

Chronic  RfD  =  0.004  mg/ 
kg/day 


Special  FQPA  SF  =  1 
aPAD  =  acute  RfD/FQPA 

SF 
=  0.01  mg/kg 


Cancer  (Oral,  dermal,  inhala- 
tion) 


or  (mg/kg/day)^  =  4.06 
X  102 


Special  FQPA  SF  =  1 
cPAD  =  chronic  RfD/ 

FQPA  SF 
=  0.004  mg/kg/day 


Study  and  Toxicological  Effects 


Acute  Neurotoxicity  -  rats 

LOAEL  =  11  mg/kg/day  based  on  decreased  motor 
activity  in  females. 


Chronic  feeding  in  rats. 

LOAEL  =  2.5  mg/kg/day  based  on  hepatic  hyper- 
trophy and  cytoplasmic  change  and  thyroid  hyper- 
trophy and  retinal  degeneration. 


Classified  as  a  likely  human  carcinogen  based  on  thyroid  tumors  and  uterine  tu- 
mors in  rats  and  ovary  tumors  in  mice 


UF  =  uncertainty  factor,  NOAEL  =  no  observed  adverse  effect  level,  LOAEL  =  lowest  observed  adverse  effect  level,  PAD  =  population  adjusted 
dose  (a  =  acute,  c  =  chronic)  RfD  =  reference  dose  f~Fu.a.;w,.  aujusicu 

*  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  There  are  no  tolerances 
established  for  residues  of  thiacloprid. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
thiacloprid  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietarj' 
Exposure  Evaluation  Model  (DEEMtm) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USD  A  1994-1996 
and  1998  nationwide  Gontinuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  acute  exposure  assessments:  A 
moderately  refined.  Tier  3  acute  dietary 
exposure  assessment,  which 
incorporated  field  trial  data,  estimates  of 
%  market  share,  and  empirical 
processing  factors,  was  conducted  for 
the  general  U.S.  population  and  various 
population  subgroups.  Monitoring  data 
are  not  available  for  thiacloprid  as  it  is 
a  new  chemical.  EPA  estimated 


exposure  at  the  99.9th  exposure 
percentile. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM""^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (GSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposiu^e 
assessments:  A  partially  refined.  Tier  3 
chronic  dietary  exposure  assessment, 
which  incorporated  field  trial  data, 
empirical  processing  factors,  and 
projected  percent  crop  treated  estimates, 
was  conducted  for  the  general  U.S. 
population  and  various  population 
subgroups.  Monitoring  data  are  not 
available  for  thiacloprid  as  it  is  a  new 
chemical. 

iii.  Cancer.  A  cancer  assessment  was 
performed  using  the  same  assumptions 
as  the  chronic  assessment  in  Unit 
III.G.l.  ii.  The  cancer  dietan,'  exposure 
estimate  for  the  general  U.S.  population 
isl.3xlO-fi. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(b)(2)(E)  of  the  FFDGA  authorizes 


EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established.  ' 

modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  fi-ame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDGA,  EPA 
will  issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408(b)(2)(F)  of  the  FFDGA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings;  Gondition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Gondition  2.  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
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Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  JlPA 
may  require  registrants  to  submit  data 
on  PCT. 

The  Agency  used  PCT  information  for 
both  the  acute  and  chronic  dietary  risk 
assessment  as  follows: 

A  routine  acute  and  chronic  dietary 
exposure  analysis  for  thiacloprid  was 
based  on  61%  of  apple  crop  treated. 
51%  of  pear  crop  treated  and  1%  of 
cotton  crop  treated. 

The  Agency  believes  that  the  three 
conditions  previously  discussed  have 
been  met.  With  respect  to  Condition  1 , 
EPA  finds  that  the  PCT  information 
described  in  the  preceding  paragraph  for 
thiacloprid  used  on  these  crops  is 
reliable  and  has  a  valid  basis.  The  PCT 
estimates  are  based  on  use  of  existing 
alternate  insecticides  against  insects 
that  thiacloprid  will  control.  As  per 
Agency  practice,  the  PCT  estimates  are 
what  the  Agency  expects  to  be  likely 
upper  bound  market  penetrations  for 
various  crop/pest  niches.  Maximal 
percent  crop  treated  estimates  were 
projected  for  apples,  pears,  and  cotton. 
The  Agency  is  reasonably  certain  that 
the  percentage  of  the  food  treated  is  not 
likely  to  be  an  underestimation.  As  to 
Conditions  2  and  3,  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this  ^ 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
thiacloprid  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
thiacloprid  in  drinking  water.  Because 
the  Agency  does  not  have 


comprehens  ive  monitoring  data, 
drinking  wa  ter  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  ta  dng  into  account  data  on 
the  physica  characteristics  of 
thiacloprid. 

The  Agen  :y  uses  the  First  Index 
Reservoir  S<  reening  Tool  (FIRST)  or  the 
Pesticide  Re  ot  Zone/Exposure  Analysis 
Modeling  S;  stem  (PRZM/EXAMS),  to 
produce  est  mates  of  pesticide 
concentratic  ns  in  an  index  reservoir. 
The  SCI-GR  3W  model  is  used  to  predict 
pesticide  co  icentrations  in  shallow 
groGndwate  •.  For  a  screening-level 
assessment  or  surface  water  EPA  will 
use  FIRST  (i  i  tier  1  model)  before  using 
PRZM/EXA  ^S  (a  tier  2  model).  The 
FIRST  mod<  1  is  a  subset  of  the  PRZM/ 
EXAMS  mo  lei  that  uses  a  specific  high- 
end  runoff  s  :enario  for  pesticides. 
While  both  ='IRST  and  PRZM/EXAMS 
incorporate  m  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  p  ercent  crop  area  factor  as  an 
adjustment  o  account  for  the  maximum 
percent  croj  coverage  within  a 
watershed  c  r  drainage  basin. 

The  Tier  ■  screening  model,  PRZM/ 
EXAMS,  wa  3  used  to  estimate  residues 
of  thiaclopr  d  and  one  of  its  major 
degradates,  ifRC  2984  amide  in  surface 
water.  The  J  CI-GROW,  model  was  used 
to  estimate  he  ground  water  residues. 

None  of  t]  lese  models  include 
consideration  of  the  impact  processing 
(mixing,  dil  ition,  or  treatment)  of  raw 
water  for  dii  tribution  as  drinking  water 
would  likel;  have  on  the  removal  of 
pesticides  fi  om  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  tl  is  stage  is  to  provide  a 
coarse  scree  a  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  wa  ter  concentrations  would 
ever  exceedlhuman  health  levels  of 
concern 
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environmental  concentrations  (EECs)  of 
thiacloprid  and  one  of  its  major 
degratates,  YRC  2894  amide  for  acute 
exposiues  are  estimated  to  be  10.2  parts 
per  billion  (ppb)  for  surface  water  and 
0.06  ppb  for  ground  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be 
2.36  ppb  for  surface  water  and  0.06  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupatioucd,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Thiacloprid  is  not  registered  or 
proposed  for  use  on  any  sites  that  would 
result  in  residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Cumulative  effects  from  substances  with 
a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider  available 
information  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  emd  other  substances  that  have 
a  common  mechanism  of  toxicity. 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
thiacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
thiacloprid  and  any  other  substances 
and  thiacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by. 
other  substances.  Thiacloprid  does 
produce  6-CNA,  a  metabolite  also 
produced  by  another  registered 
chloronicotinoid  pesticide.  However, 
the  limiting  toxic  endpoints  used  in  this 
assessment  for  thiacloprid  are  not  based 
upon  the  toxicity  of  6-CNA.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  has  not  assumed  that 
thiacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances.  For 
information  regarding  EPA's  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 
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D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
Developmental  studies  did  not  show 
either  qualitative  or  qucintitative 
susceptibility.  There  is  no  increase  in 
quantitative  susceptibility  demonstrated 
in  the  rat  developmental  neurotoxicity, 
rabbit  developr  ental  or  rat 
reproduction  stadies.  There  is  an 
apparent  qualitative  increase  in 
susceptibility  in  the  rat  developmental 
toxicity  study  as  indicated  by  increases 
in  resorptions,  increases  in  skeletal 
Vciriations  and  retardations  and 
malformations,  and  decreases  in  fetal 
body  weight  that  occurred  at  the  same 
dose  showing  a  decrease  in  maternal 
body  weight,  but  the  concern  is  low 
since: 

i.  There  is  a  well  characterized  dose 
response  with  a  clear  NOAEL  and 
LOAEL; 

ii.  The  fetal  effects  were  noted  in  the 
presence  of  maternal  toxicity;  and 

iii.  There  are  no  residual 
uncertainties. 

3.  Conclusion.  In  evaluating  whether 
to  retain  the  lOX  SF  to  protect  infants 
and  children  or  to  select  a  different 
safety  factor,  EPA  considered  the 
following  factors: 

i.  There  are  no  special  concerns 
regarding  pre-  or  post-natal  toxicity 
exposure; 

ii.  The  exposure  databases  (food  and 
drinking  water)  are  complete  and/or 
employ  conservative  assumptions; 

iii.  There  is  no  residential  exposure; 

iv.  The  risk  assessments  cover  or 
approximate  all  the  metabolites  and 
degradates  of  concern; 

V.  The  assessments  do  not 
underestimate  the  potential  risk  for 
infants  and  children;  and 

vi.  The  toxicity  database  is  complete 
except  that  there  is  a  lack  of 
morphometric  assessments  for  the  low- 
and  mid-dose  group  animals  in  the 
developmental  neurotoxicity  study 
(DNT). 


Although  the  lack  of  morphometric 
assessments  in  the  DNT  raised  some 
uncertainty,  EPA  determined  that  there 
were  sufficient  reliable  data  to  select  an 
additional  safety  factor  of  3X  instead  of 
lOX.  The  FQPA  safety  factor  of  3X  is  in 
the  form  of  a  database  uncertainty  factor 
of  3X.  A  3X  factor  was  judged  to  be 
adequate  because  the  dose  selected  for 
overall  risk  assessments  is  already  based 
on  the  most  sensitive  end  points  for 
acute  (i.e.  clinical  signs  indicative  of 
neurotoxicity)  and  chronic  (i.e.  liver  and 
thyroid  effects)  dietary  and  non-dietary 
exposure  scenarios,  and  the  available 
data  indicate  that  the  full 
characterization  of  brain  morphometries 
from  the  DNT  study  would  not  be 
expected  to  lower  the  dose  used  for  risk 
assessments  by  more  than  3-fold. 

To  elaborate,  since  the  magnitude  (4- 
14%)  of  the  morphometric 
histopathology  changes  seen  in  the 
offspring  at  the  highest  dose  (40.8  mg/ 
kg/ day)  in  the  developmental 
neurotoxicity  study  were  considered  to 
be  at  or  near  the  limit  of  detection  for 
differences  in  morphometric 
measurements,  it  is  unlikely  that 
measurable  morphometric  changes  will 
be  seen  at  lower  doses.  Any  possible 
slight  effects  at  lower  doses  are  highly 
unlikely  to  change  the  regulatory  level. 
The  actual  doses  used  to  establish  the 
acute  RfD  (3.1  mg/kg/day)  and  the 
chronic  RfD  (1.2  mg/kg/day)  are  13  and 
34  fold  lower,  respectively,  than  the 
40.8  mg/kg/day  dose  where  the  effects 
of  minimal  magnitude  were  seen. 
Applying  the  3  X  factor  further  renders 
the  adjusted  doses  39  and  102-fold 
lower  than  the  dose  level  where  the 
effects  of  minimal  magnitude  were  seen. 
Morever,  even  if  the  slight 
morphometric  changes  are  seen  at  the 
mid,  and  even  the  low,  dose  of  the  DNT, 
a  RfD  calculated  on  such  findings  is 
highly  unlikely  to  be  lower  than  current 
acute  and  chronic  RfDs  adjusted  by  3X 
given  that  the  effects  seen  at  the  high 
dose  were  marginal.  Therefore  it  is 
concluded  that  3X  is  adequate  to 
account  for  any  possible  morphometric 
effects  that  may  be  noted  in  the  lower 
doses  for  which  the  additional  readings 
are  being  sought. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 


a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
accieptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg<adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments.- 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-  term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary,  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  thiacloprid  will 
occupy  20%  of  the  aPAD  for  the  U.S. 
population,  8.5  %  of  the  aPAD  for 
females  13  years  and  older,  51  %  of  the 
aPAD  for  all  infants  and  47  %  of  the 
aPAD  for  children  1-2  years  old.  In 
addition,  there  is  potential  for  acute 
dietary  exposure  to  thiacloprid  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  Table  4  of  this  imit: 
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Table  4.— Aggregate  Risk  Ass  essment  for  Acute  Exposure  to  Thiacloprid 

Populatiori  Sutjgroup 

aPAD  (mg/ 
kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

General  U.S.  population 

0.01 

20 

10.2 

0.06 

281 

All  infants  <  1  year  old 

0.01 

51 

10.2 

0.06 

49 

Children  1-2  years  old 

0.01 

47 

10.2 

0.06 

53 

Children  3-5  years  old 

0.01 

33 

10.2 

0.06 

67 

Females  13-49  years  old 

. 

0.01 

8.5 

10.2 

0.06 

274 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  thiacloprid  from  food 
will  utilize  <1.0  %  of  the  cPAD  for  the 
VJS.  population.  4.4  %  of  the  cPAD  for 
all  infants  and  4.2%  of  the  cPAD  for 


children  1-2  years  old  .  There  are  no 
residential  i  ses  for  thiacloprid  that 
result  in  chr  inic  residential  exposure  to 
thiacloprid.  In  addition,  there  is 
potential  foi  chronic  dietary  exposure  to 
thiacloprid  i  n  drinking  water.  After 
calculating  I  )WLOCs  and  comparing 


Table  5.— Aggregate  Risk  Assessment 


Population  Sutigroup 

cPAD  mg/ 

kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 
Water  EEC 
(ppb)      ■- 

Chronic 
DWLOC     . 
(ppb) 

U.S.  Population 

0.004 

<1.0 

2.36 

0.06 

139 

All  Infants  <  1  year  okJ 

0.004 

4.4 

2.36 

0.06 

38 

Children  1-2  years  old 

0.004 

4.2 

2.36 

0.06 

38 

Children  3-5  years  old 

0.004 

2.9 

2.36 

0.06 

38 

Children  6-12  years  old 

0.004 

1.3 

2.36 

0.06 

39 

Females  1 3-49  years  old 

0.004 

<1.0 

2.36 

0.06 

120 

3.  Short-tenn  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Thiacloprid  is  not  registered  or 
proposed  for  use  on  any  sites  that  would 
result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Thiacloprid  is  not  registered  or 
proposed  for  use  on  any  sites  that  would 
result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  In  accordance"  with  the  EPA 
Draft  Guidelines  for  Carcinogen  Risk 


Assessment 
classified  in 
Carcinogenii : 
dose  extrapc  1 
to  the 
estimated, 
rat  uterine. 
The  data  die 
action.  The 
equivalents 
adenoma, 
adenosquarr 
tumor  rates. 

The  dietaitv 
in  food  is  1. 
is  calculatec 
Population, 
calculated 
same  as  the 

DWLOC  =\ 


exposure 
mg-i- Water  c 

DWLOC 
the  surface 
ug/L  the  ris 
X  10  f*. 

For  risk 
considers  a 


them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  5  of  this 
unit: 


FOR  Chronic  (Non-Cancer)  Exposure  to  Thiacloprid 


(July  1999),  thiacloprid  was 
o  the  category  Likely  to  be 
to  Humans.  A  linear  low- 
ation  approach  is  applied 
quantifications  of  risk  to  be 

b  ised  upon  male  rat  thyroid, 
4nd  mouse  ovarian  tumors, 
not  support  a  mode  of 
Jl*  is  4.06  x  10^  in  human 
)ased  on  the  rat  uterine 
ac  enocarcinoma  and/or 
ous  carcinoma  combined 


cancer  risk  from  residues 
iX  10  fi.  A  cancer  DWLOC 
only  for  the  general  U.S. 
■"or  this  population  the 
ElWLOCofl.Sug/Listhe 
:alculated  EEC  of  1.5  ug/L. 
3  X  lOf'/Qi*  -  average  food 
(mb/kg/day)]*bwt*  1,000  ug/ 
•nsumption  (liter/day) 
(  JSPop.)  =  1.5  ug/L.  Since 
uater  EEC  for  cancer  is  1.5 
cup  is  exactly  filled  to  3 


m  anagement  purposes,  EPA 
:ancer  risk  to  be  greater  than 


negligible  when  it  exceeds  the  range  of 
1  in  1  million.  EPA  has  generally  treated 
cancer  risks  up  to  3  in  1  million  as 
within  the  range  of  1  in  1  million. 

EPA  believes  that  the  lifetime 
exposure  will  be  result  in  negligible 
cancer  risk  for  the  following  reason: 

The  cancer  risk  from  the  food  uses 
alone  is  1.3  x  lO-f'.The  dietary  risk  is 
based  on  residue  data  derived  from  the 
average  of  field  trials.  It  is  not  unusual 
in  the  Agency's  experience  for  field  trial 
data  to  be  an  order  of  magnitude  above 
actual  monitoring.  Since  thiacloprid  is  a 
new  chemical,  actual  monitoring  data     , 
are  not  yet  available.  It  is  likely  that  the 
actual  risk  contribution  from  food  will 
be  much  lower  than  current  data 
indicate,  which  would  result  in  a  larger 
DWLOCcancer. 

Thus.  EPA  does  not  expect  that  the 
general  population  would  be  exposed  to 
levels  that  would  exceed  a  neglible 
cancer  risk  over  a  lifetime. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
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population,  and  to  infants  and  children 
from  aggregate  exposure  to  thiacloprid 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  petitioner  proposed  a  high 
performance  liquid  chromatography 
mass  spectrometry  (HPLC/MS/MS) 
method  for  determining  thiacloprid, 
YRC-2894  amide  and  4-hydroxy- 
YRC2894  amide  in  plants  which  has 
been  found  to  be  appropriate  for  use  in 
the  enforcement  of  the  plant  tolerances 
associated  with  this  petition.  The 
available  radiovalidation  and 
metabolism  data  supports  this  method. 
An  adequate  Independent  Lab 
Validation  (ILV)  has  been  provided  for 
the  method  and  adequate  confirmatory 
ions  were  also  identified  in  the  ILV. 

The  petitioner  has  proposed  a  HPLC/ 
MS/MS  method  for  determining 
thiacloprid  in  livestock  tissues  which 
has  been  found  to  be  appropriate  for  use 
in  the  enforcement  of  the  animal  tissue 
tolerances  associated  with  this  petition. 
Existing  radiovalidation  and  metabolism 
data  supports  this  method  as  well  as 
does  an  ILV.  Mass  spectrometry 
provides  an  adequate  confirmatory 
method.  This  conclusion  is  based  upon 
the  successful  use  of  mass  spectrometry 
as  a  confirmatory  method  for  thiacloprid 
in  plants,  the  similarity  between  the 
HPLC/MS/MS  methods  for  thiacloprid 
in  plants  and  animals,  and  the  Agency's 
familieirity  with  mass  spectrometry  in 
general.  As  a  conHitioa  of  registration, 
the  registrant  will  be  required  to  submit 
a  description  of  the  procedures  for  the 
use  of  mass  spectrometry  for  thiacloprid 
in  animals. 

Thiacloprid,  parent  only,  has  been 
tested  through  the  FDA  PAM  I  multi- 
residue  protocol.  Upon  request,  the 
methods  will  be  available  prior  to  the 
harvest  from:  Chief,  Analytical 
Chemisfry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail 
addTess:residuemetbods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  Codex, 
Canadian  or  Mexican  maximum  residue 
limits  (MRLs)  for  thiacloprid. 

C.  Conditions 

The  following  information  must  be 
submitted  as  a  condition  for  product 
registrations  related  to  these  tolerances: 
The  registrant  will  be  required  to  submit 
a  description  of  the  procedures  for  the 
use  of  mass  spectrometry  for  thiacloprid 
in  animals. 


V.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  thiacloprid 
and  metabolites  retaining  the 
thiazolidine  ring  intact,  measured  and 
expressed  as  thiacloprid,  per  se,  in  or  on 
apple,  wet  pomace  at  0.6  ppm;  cattle, 
sheep,  goat,  and  horse  meat  at  0.03  ppm; 
cattle,  sheep,  goat  and  horse  meat 
byproducts  at  0.05  ppm;  cattle,  sheep, 
goat,  and  horse  liver  at  0.15  ppm;  cattle, 
sheep,  goat,  and  horse  kidney  at  0.05 
ppm;  and  cattle  sheep,  goat,  and  horse 
fat  at  0.02  ppm;  cotton,  undelinted  seed 
at  0.02  ppm;  cotton,  gin  byproducts  at 
11.0  ppm;  fruit,  pome,  group  11  at  0.3 
ppm;  and  milk  at  0.03  ppm. 

VL  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessar>'  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  day«, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0304  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  25,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 


CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
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copies,  identified  by  docket  ID  number 
OPP-2003-0304,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  yoiu  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encrjrption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviem 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fitjm  review  luider  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  imder 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  4  995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 


special  cons  derations  under  Executive 
Order  12898 ,  entitled  Federal  Actions  to 
Address  En\  ironmental  Justice  in 
Minority  Po}  lulations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  ON  [B  review  or  any  Agency 
action  undei  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  (  oes  not  involve  any 
technical  sta  ndards  that  would  require 
Agency  cons  ideration  of  voluntary 
consensus  si  uidards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  anc  Advancement  Act  of  1995 
(NTTAA),  Piblic  Law  104-113,  section 
12(d)  (15  U.i.C.  272  note).  Since 
tolerances  aid  exemptions  that  are 
established  an  the  basis  of  a  petition 
under  sectioh  408(d)  of  the  FFDCA, 
such  as  the  mlerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  F  lexibility  Act  (RFA)  (5 
U.S.C.  601  e  seq.)  do  not  apply.  In 
addition,  th0  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  c  irect  effect  on  States,  on  the 
relationship  aetween  the  national 
government  md  the  States,  or  on  the 
distribution  af  power  and 
responsibilit  ies  among  the  various 
levels  of  gov  jmment,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism^  4  FR  43255,  August  10, 
1999).  Execi  tive  Order  13132  requires 
EPA  to  deve  op  an  accountable  process 
to  ensure  "nleaningful  and  timely  input 
by  State  and  local  officials  in  the 
developmeni  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  h^ve  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relatil)nship  between  the  national 
government  md  the  States,  or  on  the 
distribution  if  power  and 
responsibilit  ies  among  the  various 
levels  of  gov  jmment."  This  final  rule 
directly  regu  lates  growers,  food 
processors,  i  }od  handlers  and  food 
retailers,  not!  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Ccmgress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  oetermined  that  this  rule 
does  not  hawe  any  "tribal  implications" 
as  describedlin  Executive  Order  13175, 
entitled  Cor^ltation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  Nov4nber  6,  2000).  Executive 
Order  131 75j  requires  EPA  to  develop 
an  accounta  tie  process  to  ensure 
"meaningfu  and  timely  input  by  tribal 


officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Goverrunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  16,  2003. 
James  Jones, 

Director,  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.594  is  added  to  read  as 
follows: 

§180.594    Thiacioprid;  tolerances  for 
residues. 

(a)  General.  Tolerances  for  combined 
residues  of  the  insecticide  thiacioprid 
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([3-[{6-chloro-3-pyridinyl)methyl]-2- 
thiazolidinylidene]  cyanamide)  and 
metabolites  retaining  the  thiazolidine 
ring  intact,  measured  and  expressed  in 
terms  of  thiacloprid,  per  se,  in  or  on  the 
following  commodities: 


Commodity 

Parts  per  million 

Apple,  wet  pomace 

0.60 

Cattle,  fat  

0.020 

Cattle,  kidney 

0.050 

Cattle,  liver 

0.15 

Cattle,  meat 

0.030 

Cattle,  meat  by- 

products   

0.050 

Cotton,  gin  byprod- 

ucts   

11.0 

Cotton,  undelinted 

seed  

0.020 

Fruit,  pome,  group 

11  

030 

Goat,  fat 

0.020 

Goat,  kidney  

0.050 

Goat,  liver  

0.15 

Goat,  meat 

0.030 

Goat,  meat  byprod- 

ucts   

0.050 

Horse,  fat 

0.020 

Horse,  kidney 

0.050 

Horse,  liver  

0.15 

Horse,  meat 

0.030 

Horse,  meat  by- 

products   

0.050 

Milk  

0.030 

Sheep,  fat  

0.020 

Sheep,  kidney 

0.050 

Sheep,  liver 

0.15 

Sheep,  meat  

0.030 

Sheep,  meat  by- 

products   

0.050 

(b)  Section  18  emergency  exemptions. 
[Reserved] , 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  03-24371  Filed  9-25-03;  8:45  am] 
BILLING  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0301 ;  FRL-7326-7] 

Fenhexamid;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  fenhexamid  in 
or  on  cucumber;  fruit,  stone,  group  12, 
except  plum,  prune,  fresh,  postharvest; 
kiwifruit,  postharvest;  leafy  greens 
subgroup  4A,  except  spinach;  plum, 
prune,  dried;  plum,  prune,  fresh; 
vegetable,  fruiting,  group  8,  except 


nonbell  pepper.  Interregional  Research 
Project  Number  4  (IR-^)  requested  these 
tolerances  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  EPA  is  also 
deleting  certain  fenhexamid  tolerances 
that  are  no  longer  needed  as  a  result  of 
this  action. 

DATES:  This  regulation  is  effective 
September  26,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0301, 
must  be  received  on  or  before  November 
25,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronicadly,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW. .Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9368;  e-mail  address: 
jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactvuer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Industry  (NAICSlll),  e.g.,  Crop 
production. 

•  Industry  (NAICS  112),  e.g..  Animal 
production. 

•  Industry  (NAICS  311),  e.g..  Food 
manufacturing. 

•  Industry  (NAICS  32532),  e.g.. 
Pesticide  manufacturing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 


under  docket  identification  (ID)  number 
OPP-2003-0301.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket  ' 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html/. 
a  beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  thbn  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings  - 

In  the  Federal  Register  of  May  21, 
2003  (68  FR  27799)  (FRL-7308-4),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (PP  2E6463,  2E6496,  3E6532. 
and  3E6541)  by  IR-^,  681  U.S.  Highway 
#1  South,  North  Brunswick,  NJ  08902- 
3390.  That  notice  included  a  summary 
of  the  petitions  prepared  by  Arvesta 
Corporation,  100  First  Street,  Suite 
1700,  San  Francisco,  CA  94105,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petitions  requested  that  40  CFR 
180.553  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
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fenhexamid,  N-(2,3-dichloro-4- 
hydroxyphenyl)-l-methyl-cyclohexane 
carboxamide,  in  or  on  food  commodities 
as  follows^  cucumber  at  2^0  parts  per 
million  (ppm)  (PP  2E6496);  fruit,  stone, 
group  12,  postharvest  at  10.0  ppm  (PP 
3E6541);  kiwifruit,  postharvest  at  15.0 
ppm  (PP  2E6463);  leafy  greens, 
subgroup  4A,  except  spinach  at  30.0 
ppm  (PP  3E6532);  vegetable,  fruiting, 
group  8,  at  2;0  ppm  (PP2E6496).  IR-A 
subsequently  amended  PP  3E6541  to 
propose  tolerances  for  fruit,  stone,  group 
12,  except  plum,  prune,  fresh, 
postharvest  at  10.0  ppm  and  separate 
tolerances  for  plum,  prune,  dried  at  2.5 
ppm  and  plum,  prune,  fresh  at  1.5  ppm. 
IR-4  also  amended  PP  2E6496  to 
propose  tolerances  for  vegetable, 
fruiting,  group  8,  except  nonbell  pepper 
at  2.0  ppm.  EPA  is  deleting  the 
established  fenhexamid  tolerance  for 
fruit,  stone,  except  plum,  prune,  fresh  at 
6.0  ppm.  This  tolerance  is  no  longer 
needed  since  this  action  establishes  a 
higher  tolerance  at  10.0  ppm  to  cover 
both  pre-  and  postharvest  application  to 
stone  fruit,  except  plum,  prune,  fresh. 

EPA  has  received  objections  to 
tolerances  it  established  for  residues  of 
fenhexamid  bn  a  variety  of  berry  crops 
and  pistachio  (67  FR  19114)  (FRL- 
6829-9).  The  objections  were  filed  by 
the  Nattutil  Resources  Defense  Council 
(NRDC)  and  raised  several  issues 
regarding  aggregate  exposure  estimates 
and  the  additional  safety  factor  for  the 
protection  of  infants  and  children. 
NRDC's  objections  raise  complex  legal, 
scientific,  policy,  and  factual  matters 
and  EPA  has  initiated  a  public  comment 
period  on  them  in  the  Federal  Register 
of  June  19.  2002  (67  FR  41628)  (FRL- 
7167-7),  which  ended  on  October  16, 
2002.  Although  that  proceeding  remains 
ongoing,  prior  to  acting  on  this  current 
tolerance  action,  EPA  reviewed  the 
fenhexamid-specific  objections  raised 
by  NRDC  and  has  addressed  them  at . 
relevant  points  throughout  this 
preamble. 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
detemtines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
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III.  Aggrega  te  Risk  Assessment  and 
Determinat  on  of  Safety 

Consisten  t  with  section  408(b)(2)(D) 
of  the  FFDC  A.,  EPA  has  reviewed  the 
available  sc  entific  data  and  other 
relevant  infi  »rmation  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a    . 
determinati  )n  on  aggregate  exposure, 
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A.  Toxicolo,  ',ical  Profile 

EPA  has  Evaluated  the  available  ' 

and  considered  its  validity, 
completene  ;s,  and  reliability  as  well  as 
the  relation!  hip  of  the  results  of  the 
studies  to  h  iman  risk.  EPA  has  also 
ivailable  information 
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subgroups  c  f  consumers,  including 


infants  and 


hildren.  The  nature  of  the 


toxic  effects  caused  by  fenhexamid  are 
discussed  ii  Unit  Il.A.  of  the  final  rule 
on  Fenhexa  nid;  Pesticide  Tolerance 
published  iA  the  Federal  Register  of 
April  13,  20pO  (65  FR'l9842)  (FRL- 
6553-7). 

B.  Toxicoloi  ical  Endpoints 

The  dose  it  which  no  adverse  effects 
are  observe<  (the  NOAEL)  from  the 
toxicology  a  tudy  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estii  late  the  toxicological  level 
of  concern  ( ^OC).  However,  the  lowest 


dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  lO*'  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  fenhexamid  used  for  human  risk 
assessment  is  shown  in  Table  1  of  this 
unit: 
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Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Fenhexamid  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Acute  Dietary  (General  Popu- 
lation including  infants  and 
children) 


Chronic  Dietary  (All  populations) 


Short-Tenn  (1-30  days)  and  In- 
termediate-Term (1-6  months) 
Dermal 


Long-Tenn  Dermal  (>  6  months) 


Short-Term  (1-30  days),  Inter- 
mediate-Tenn  (1-6  months), 
and  Long-tenn  (>  6  months) 
Inhalation 


Cancer  (oral,  dermal,  inhalation) 


Dose  Used  in  Risk  Assess- 
ment, UP 


None 

UF  =  NA 

Acute  RfD  =  None 


NOAEL  =  17  mg  ai/kg/day 
UF  =  100 

Chronic  RfD  =  0.17  mg/kg/ 
day 


NOAEL  =  1,000  mgai/kg/ 

day 
Dermal  absorption  rate  = 

20% 


None 

Dermal  absorption  rate 
20% 


None 


None 


Special  FQPA  SF*  and 

Level  of  Concern  for  Risk 

Assessment 


FQPA  SF  =  IX 
aPAD  =  acute  RfD  +  FQPA 
SF  =  None 


IX 

cPAD  =  chronic  RfD  ^ 

FQPA  SF  =  0.17  mg/kg/ 

day 


Residential  MOE  =  Not  ap- 
plicable 


Residential  MOE  =  Not  ap- 
plicable 


Residential  MOE  =  Not  ap- 
plicable 


Not  applicable 


Study  and  Toxicological  Effects 


Not  selected.  No  appropriate  toxicological  end- 
point  attributable  to  a  single  exposure  was 
identified  in  the  available  toxicology  studies. 


1  -Year  Feeding-Dog. 

Decreased  RBC  count,  hemoglobin  and  hem- 
atocrit and  increased  Heinz  bodies  in  males 
and  females;  increased  adrenal  weights  and 
intracytoplasmic  vacuoles  in  adrenal  cortex 
in  females  at  the  LOAEL  of  124  mg/kg/day. 


21 -Day  Dermal-Rabbit. 

In  the  developmental  toxicity  study  in  rabbits, 
decreased  Ixxjy  weight  gain  and  food  con- 
sumption at  LOAEL  of  1.500  mg/kg/day  (der- 
mal equivalent  dose  using  20%  dermal  ab- 
sorption factor);  NOAEL  was  500  mg/kg/day 
(dermal  equivalent  dose).  Dermal  exposure 
is  not  expected  since  there  are  no  residential 
uses. 


Not  selected.  Long-term  dermal  exposure  is 
not  expected  since  there  are  no  residential 
uses. 


Not  selected.   Inhalation  exposure  is  not  ex- 
,  pected  since  there  are  no  residential  uses 


'  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA 


Fenhexamid  is  classified  as  a  "not  likely" 
human  carcinogen  based  on  the  lack  of  evi- 
dence of  carcinogenicity  in  mice  and  rats 
and  the  lack  of  genotoxicity  in  a  t>attery  of 
mutagenicity  studies 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.553)  for  the 
residues  of  fenhexamid,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
fenhexamid  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
"use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  An  acute  risk 
assessment  was  not  performed.  No 
toxicological  endpoint  attributable  to  a 
single  (acute)  dietciry  exposure  was 
identified. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  EPA 
used  the  Dietary  Exposure  Evaluation 
Model  software  with  the  Food 
Commodity  Intake  Database  (DEEM- 
PCIDTM)  which  incorporates  food 
consumption  data  as  reported  by 
respondents  in  the  USDA  1994-1996 
and  1998  nationwide  Continuing 


Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  An 
unrefined.  Tier  1  chronic  dietary 
exposure  assessment  was  performed 
using  tolerance  level  residues 
(established  and  recommended)  and 
100%  crop  treated.  DEENTm  default 
processing/concentration  factors  were 
used  for  all  processed  commodities. 

iii.  Cancer.  Fenhexamid  has  been 
classified  as  a  "not  likely"  human 
carcinogen.  Therefore,  a  quantitative 
cancer  dietary  exposure  assessment  was 
not  performed. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  -complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
fenhexamid  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
fenhexamid. 


2.  Dietary  exposure  from  drinking 
water  The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groundwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXA'MS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  and  include  a  percent 
crop  area  factor  as  an  adjustment  to 
account  for  the  maximum  percent  crop 
coverage  within  a  watershed  or  drainage 
basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
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pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLCX^s  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  fenhexamid 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  III.E. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EEC&)  of  fenhexamid  for 
acute  and  chrpnic  surface  water 
exposures  are  estimated  to  be  28.7  parts 
per  billion  (ppb)  and  1.14  ppb. 
respectively.-  The  EECs  for  acute  and 
chronic  ground  water  exposure  is 
estimated  to  be  0.0007  ppb. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control. 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Fenhexamid  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  vvhen  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenhexamid  has  a  common  mechanism 
of  toxicity  with  other  substances  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
fenhexamid  and  any  other  substances 
and  fenhexamid  does  not  appear  to 


produce  a 
other  substances 
this  tol 
not  assumeti 


common 

other 

regarding 

which 

mechanism 

the  cumula 

chemicals, 

released  by 

Programs 

mechanism 

procedures 

substances 

mechanism 


tpxic  metabolite  produced  by 
For  the  purposes  of 
;  action,  therefore,  EPA  has 
that  fenhexamid  has  a 
m  jchanism  of  toxicity  with 
substi  nces.  For  information 

E  'A's  efforts  to  determine 
cheqiicals  have  a  common 

of  toxicity  and  to  evaluate 
ive  effects  of  such 
see  the  policy  statements 
EPA's  Office  of  Pesticide 


concerning  common 
determinations  and 
for  cumulating  effects  from 
ound  to  have  a  common 
on  EPA's  website  at  http:// 
www.epa.gfv/pesticides/cumulative/. 

D.  Safety  Ft  \ctor  for  Infants  and 
Children 

1.  In  gem  ral.  Section  408  of  the 
FFDCA  pro  /ides  that  EPA  shall  apply 
an  addition  il  tenfold  margin  of  safety 
for  infants  s  nd  children  in  the  case  of 
threshold  e  fects  to  account  for  prenatal 
and  postna  al  toxicity  and  the 
completene  ss  of  the  data  base  on 
toxicity  an(  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  le  safe  for  infants  and 
children.  N'  argins  of  safety  are 
incorporate  d  into  EPA  risk  assessments 
either  direc  tly  through  use  of  a  MOE 
analysis  or  ;hrough  using  uncertainty 
(safety)  fact  ars  in  calculating  a  dose 
level  that  p  )ses  no  appreciable  risk  to 
humans. 

2.  Prenat  il  and  postnatal  sensitivity. 
In  the  rat  aj  id  the  rabbit  developmental 
toxicity  stu  lies,  neither  quantitative  nor 
qualitative  jvidence  of  increased 
susceptibili  ty  of  fetuses  to  in  utero 


exposure  tc 


fenhexamid  was  observed. 


In  the  rat  re  production  study. 


qualitative 


iusceptibility  was  evidenced 


as  significa  itly  decreased  pup  body 
weights  in  )oth  generations  during  the 
lactation  pi  riod  (on  lactation  days  7, 14, 
and  21  in  l;  le  F:  generation  and 
lactation  dc  ys  14  and  21  in  the  F| 
generation  )ffspring)  in  the  presence  of 
lesser  mate  nal  toxicity  (alterations  in 
clinical  che  mistry  parameters  and 
decreased  c  rgan  weights  without 
collaborative  histopathology). 
Considerin  ;  the  overall  toxicity  profile 
and  the  do;  es  and  endpoints  selected 
for  risk  ass<  ssment  for  fenhexamid,  the 
degree  of  c(  mcem  for  the  effects 
observed  ir  this  study  was  characterized 
as  low,  not;  ng  that  there  is  a  clear 
NOAEL  an(   well-characterized  dose 
response  fa  r  the  offspring  effects 
observed  a]  id  that  these  effects  occurred 
in  the  pres<  nee  of  parental  toxicity.  No 
residual  un  certainties  were  identified. 
The  NOAE  .  of  17  mg/kg/day  from  the 
chronic  do  ;  study  used  to  establish  the 


chronic  Reference  Dose  (cRfD)  for  the 
General  Population  (no  aRfD  was 
established  for  any  population 
subgroup)  is  lower  Aan  the  NOAEL  of 
38.2  mg/kg/day  in  the  reproduction 
study  in  which  the  offspring  effects  of 
concern  were  observed  (LOAEL  =  406 
mg/kg/day). 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  fenhexamid  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  Safety  Factor  to 
protect  infants  and  children  should  be 
reduced  to  IX  for  the  following  reasons: 

•  There  are  no  residual  uncertainties 
for  pre  and/or  post  natal  toxicities  via 
the  oral  route  since  the  doses  selected 
for  overall  risk  assessments  would 
address  the  concerns  for  the 
developmental  and  offspring  toxicities 
seen  in  the  above  mentioned  studies. 

•  There  are  no  residual  uncertainties 
for  pre  and/or  post  natal  toxicities  via 
the  dermal  route  since  the  dose/ 
endpoint/study/species  of  concern  was 
used  for  dermal-risk  assessment. 

•  The  toxicology  data  base  is 
complete. 

•  Developmental  neurotoxicity 
studies  are  not  required  for  fenhexamid 
based  on  the  following  weight-of-the- 
evidence  considerations: 

-  Lack  of  evidence  of  abnormalities 
in  the  development  of  the  fetal  nervous 
system  in  the  pre/post-natal  studies. 

-  Neither  brain  weight  nor 
histopathological  examination  of  the 
nervous  system  was  affected  in  the 
subchronic  and  chronic  studies. 

-  Decreased  body  temperatures 
observed  in  male  rats  in  the  acute 
neurotoxicity  study  were  not  considered 
to  be  toxicologically  significant. 

•  The  dietary  (food)  exposure 
assessment  utilizes  existing  and 
proposed  tolerance  level  residues  and 
assumes  100%  of  crops  treated  with 
fenhexamid.  The  assessment  is  based  on 
reliable  data  and  is  not  expected  to 
underestimate  exposure/risk. 

•  Conservative  assumptions  are  used 
in  the  drinking  water  models.  The 
drinking  water  exposure  assessment  is 
not  expected  to  underestimate 
exposure/risk. 

•  Fenhexamid  is  not  registered  for 
use  sites  that  would  result  in  residential 
exposure. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
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in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposiue  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male).  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consiunption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 


screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  hiunan  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  ft-om  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 


1.  Acute  risk.  An  acute  risk 
assessment  was  not  performed.  No 
toxicological  endpoint  attributable  to  a 
single  (acute)  dietary  exposure  was 
identified.  Therefore,  acute  risk  from 
exposure  to  fenhexamid  is  not  expected. 
.    2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  fenhexamid  from  food 
will  utilize  9.9  %  of  the  cPAD  for  the 
U.S.  population,  19.6  %  of  the  cPAD  for 
all  infants  <  1  year,  21.8%  of  the  cPAD 
for  children  1  to  2  years,  the  population 
subgroup  at  greatest  exposure,  and  8.8% 
of  the  cPAD  for  females  13  to  50  years 
old.  There  are  no  residential  uses  for . 
fenhexamid  that  result  in  chronic 
residential  exposure  to  fenhexamid. 
However,  there  is  potential  for  chronic 
dietary  exposure  to  fenhexamid  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  Table  2  of  this  unit: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Fenhexamid 


Population  Subgroup 


U.S.  population 


All  infants  <  1  year 


Children  1  to  2  years 


Females  13-50  years 


cPAD  mg/ 
kg/day 


0.17 


0.17 


0.17 


0.17 


%  cPAD 
(Food) 


9.9 


19.6 


21.8 


8.8 


Surface  Ground  Chronic 

Water  EEC       Water  EEC         DWLOC 


(PPb) 


1.14 


1.14 


1.14 


(Ppb) 


(PPb) 


0.0007 


0.0007 


0.0007 


1.14 


0.0007 


5,363 


1,367 


1.330 


4.980 


3.  Short-term  and  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level).  In 
its  objections  to  a  separate  fenhexamid 
tolerance  action,  NRDC  claims  that 
residential  short-term  and  intermediate- 
term  risk  assessments  are  data  gaps  for 
fenhexamid.  EPA  did  not  conduct  short- 
term  and  intermediate-term  risk 
assessments  for  fenhexamid  since  the 
pesticide  is  not  registered  for  use  on  any 
sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  risk  ffom  chronic  exposure 
to  residues  in  food  and  water,  which  do 
not  exceed  the  Agency's  level  of 
concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  EPA  has  classified 
fenhexamid  as  a  "not  likely"  human 
carcinogen.  The  Agency  concludes  that 
pesticidal  uses  of  fenhexamid  do  not 
pose  a  cancer  risk  to  humans. 


5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposiue  to  fenhexamid 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Bayer  AG  Method  00362  has 
previously  undergone  a  successful 
method  trial  and  method  validation,  and 
is  the  enforcement  method  for  all  the 
fenhexamid  established  tolerances.  The 
method  may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  fenhexamid,  N-2,3- 
dichloro-4-hydroxyphenyl)-l-methyl 


cyclohexanecarboxamide,  in  or  on 
cucumber  at  2.0  ppm;  fruit,  stone,  group 
12,  except  plume,  prune,  fresh, 
postharvest  at  10.0  ppm;  kiwifruit, 
postharvest  at  15.0  ppm;  leafy  greens 
subgroup  4A,  except  spinach  at  30.0 
ppm;  plum,  prime,  dried  at  2.5  ppm; 
plum,  prune,  fresh  at  1.5  ppm; 
vegetable,  fruiting  group  8,  except 
nonbell  pepper  at  2.0  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 


m 
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The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days.  ^ 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA,    > 
you  must  identify  docket  ID  number 
OPP-2003-0301  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  25,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is' requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NVV.,  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 


identiiy  th(  i  fee  submission  by  labeling 
it  "Toleran[;e  Petition  Fees." 

EPA  is  ai  ithorized  to  waive  any  fee 
requiremei  t  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupos !  of  this  subsection."  For 
additional  nformation  regarding  the 
waiver  of  t  lese  fees,  you  may  contact 
James  Tom  Dkins  by  phone  at  (703)  305- 
5697.  by  e-  nail  at 

tompkins.j.  m@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticidi  i  Programs.  Environmental 
Protection  \gency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460- 
0001. 

If  you  w<  uld  like  to  request  a  waiver 
of  the  toler  mce  objection  fees,  you  must 
mail  your  i  equest  for  such  a  waiver  to: 
James  Holl  ns.  Information  Resources 
and  Servici  fs  Division  (7502C),  Office  of 
Pesticide  P  rograms.  Environmental 
Protection  \gency,  1200  Pennsylvsmia 
Ave..  NW..  Washington.  DC  20460- 
0001. 

3.  Copiei  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hi  taring  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
pf  your  req  aest  to  the  PIRIB  for  its 
inclusion  i  i  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  ide  itified  by  docket  ID  number 
OPP-2003-  O301.  to:  Public  Information 
and  Recorc  s  Integrity  Branch. 
Informatioi  i  Resources  and  Services 
Division  (7  502C).  Office  of  Pesticide 
Programs,  environmental  Protection 
Agency,  12  00  Pennsylvania  Ave.,  NW., 
Washingtoii,  DC  20460-0001.  In  person 
or  by  couri  jr,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  1  nay  also  send  an  electronic 
copy  of  yoi  ir  request  via  e-mail  to:  opp- 
docket@ep  Jgov.  Please  use  an  ASCII 
file  format  ind  avoid  the  use  of  special 
characters  md  any  form  of  encryption. 
Copies  of  e  ectronic  objections  and 
hearing  rec  uests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  ormat.  Do  not  include  any 
CBI  m  you   electronic  copy.  You  may 
also  submi  an  electronic  copy  of  your 
request  at  i  lany  Federal  Depository 
Libraries. 


B.  When  W 
Request  /< 

A  reques  t 
if  the 
material 
There  is  a 
of  fact; 
that  availa 
requestor 
one  or  moit 
the 


the  e 


ill  the  Agency  Grant  a 
a  Hearing? 

for  a  hearing  will  be  granted 
Adm  nistrator  determines  that  the 
sii  bmitted  shows  the  following: 
enuine  and  substantial  issue 
is  a  reasonable  possibili'y 
lie  evidence  identified  by  the 
\ifould,  if  established  resolve 
of  such  issues  in  favor  of 
requesljor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  i^cf/ons 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Lrw-lncome 
Populations  (59  FR  7629,  Ft.uruary  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
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Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  10,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  part  180  is  amended 

as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.553  is  amended  as 
follows: 

a.  By  revising  tlie  commodities  plum, 
prune,  dried  and  plum,  prune,  ft-esh  in 
the  table  in  paragraph  (a). 

b.  By  removing  the  commodity  fruit, 
stone,  except  plum,  prune,  fresh  in  the 
table  in  paragraph  (a). 

c.  By  alphabetically  adding 
commodities  in  the  table  in  paragraph 
(a). 

§  1 80.553    Fenhexamid;  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 


Parts  per 
million 


Vni.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


Cucumber 

Fruit,  stone,  group  12,  except 

plum,  prune,  fresh, 

postharvest 


Kiwifruit,  postharvest 


Leafy  greens,  subgroup  4A,  ex- 
cept spinach 


Plum,  prune,  dried 
Plum,  prune,  fresh 


Vegetable,  fruiting,  group  8,  ex- 
cept nonbell  pepper 


2.0 


10.0 


15.0 


30.0 


2.5 
1.5 


2.0 


|FR  Doc.  03-24013  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  6560-50-5 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0146;  FRL-7320-8] 

Chlorfenapyr;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  chlorfenapyr 
[4-bromo-2-(4-chlorophenyl)-l- 
(ethoxymethyl)-5-(trinuoromethyH-lH- 
pyrrole-3-carbonitrilej  in  or  on 
vegetables,  fruiting,  group  8.  BASF  Agro 
Research,  now  BASF  Corporation 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  26,  2003  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-014'6. 
must  be  received  on  or  before  November 
25,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sibold,  Registration  Division  (7505C), 
Office  of  Pesticide.Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6502:  e-mail  address: 
sibold.  ann@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  grow  fruiting 
vegetables  in  commercial  greenhouses, 
consume  vegetables  that  were  raised  in 
commercial  greenhouses,  or  provide 
pest  control  services  to  commercial 
greenhouses.  Potentially  affected 
entities  may  include,  but  are  not  limited 
to: 

•  Crop  production  (NAICS  111) 

•  Pesticide  manufacturing  (NAICS 
32532) 

•  Other  food  crops  grown  under 
cover  (NAICS  111419) 

•  Entomological  services, 
agricultural;  insect  control  for  crops  ' 
(NAICS  115112) 

•  Agricultural  production  or 
harvesting  crews  (NAICS  115115) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
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for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  be^n  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORiMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
■  Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an, 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0146.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  infor.  nation  related  to  this,  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Je "erson  Davis 
Hwy.,  Arlington,  VA._7.iS  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  1  he  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrbtmlOO/Title_40/40cfrl80_OO.htmI,a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 


electronic  p  iiblic  docket  and  conunent 
system,  EP/  Dockets.  You  may  use  EPA 
Dockets  at  h  ttp:// www.epa.gov/edocket/ 
to  submit  oi  view  public  comments, 
access  the  i^dex  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  thos^  documents  in  the  public 
docket  that  ^e  available  electronically. 
Although  nit  all  docket  materials  may 
be  availableielectronically,  you  may  still 
access  any  df  the  publicly  available 
docket  matarials  through  the  docket 
facility  idenjtified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Backgroitnd  and  Statutory  Findings 

In  the  Federal  Register  of  September 
13,  2000  (63  PR  55236)  (FRL-6742-3), 
EPA  issued  a  notice  pursuant  to  section 
408  of  FFDC:A,  21  U.S.C.  346a,  as 
amended  b)  FQPA  (Public  Law  104- 
170),  annou  icing  the  filing  of  an 
amended  pesticide  petition  (PP  6F4716) 
by  BASF  Aj  ro  Research,  now  BASF 
Corporation ,  P.O.  Box  400,  Princeton,  NJ 
08543-040q,  now  P.O.  Box  13528, 
Research  Tiiangle  Park,  NC  27709-3528. 
(The  original  pesticide  petition  PP 
6F4716  was  filed  by  American 
Cyanamid  (i  low  BASF  Agro  Research)  in 
1996).  The  :  000  notice  included  a 
summary  ol  the  petition  prepared  by 
BASF  Agro  Research,  the  registrant. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.513  be  ( imended  by  establishing  a 
tolerance  fo  •  residues  of  the  insecticide 
chlorfenapj^r,  [4-bromo-2-(4- 
chloropheni'I)-l-(ethoxymethyl)-5- 
(trifluoromqthyl)-lH-pyrrole-3- 
carbonitrile  .  in  or  on  vegetables, 
fruiting,  gro  up  8  at  1.0  parts  per  million 
(ppm). 

Section  4  )8(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolercuice  (the 
legal  limit  f  )r  a  pesticide  chemical 
residue  in  a  r  on  a  food)  only  if  EPA 
determines  hat  the  tolerance  is  "safe." 
Section  408  b)(2)(A)(ii)  of  the  FFDCA 
defines  "sai  e"  to  mean  that  "there  is  a 
reasonable  \  lertainty  that  no  harm  will 
result  from  iggregate  exposure  to  the 
pesticide  cl  emical  residue,  including 
all  anticipal  ed  dietary  exposures  and  all 
other  expos  ares  for  which  there  is 


reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26, 1997) 
(FRL-5  754-7). 

in.  Aggregate  Risk  Assessment  and 
Detennination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
chlorfenapyr  on  vegetables,  fruiting, 
group  8  at  1.0  ppm.  EPA's  assessment  of 
exposines  cuid  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  chlorfenapyr  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no  observed  adverse  effect  level 
(NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

MRID  No.  (year)/Classl- 
fication/Doses 

Results 

870.3100 

90-Day  oral  toxicity 
rats 

42770219  (1993) 
Acceptable/guideline 
0,  150,  300,  600,  900. 

1 ,200  ppm 
0,  11.7,24.1,48.4, 

72.5,  94.5  mg/kg/ 

day 

NOAEL  =  24.1  mg/kg/day 

LOAEL  =  48.4,  based  on  spongiform  myelopathy  in  the 
brain  and  spinal  cord  of  male  rats,  decreased  body 
weight  gain  and  increased  relative  liver  weight  in  males 
and  females,  increased  absolute  liver  weight  in  females, 
and  decreased  hemoglobin  in  females 

870.3100 

90-Day  oral  toxicity 
mouse 

43492830  (1994) 
Acceptable/guideline 
0,40,80,  160,320 
r^:  0,7.1,  14.8,27.6, 

62.6  mg/kg/day 
F:  0,  9.2,  19.3,  40,  78 

mg/kg/day 

NOAEL  =  27.6/40,  M/F 

LOAEL  =  62.6/78,  M/F,  based  on  reduced  body  weights/ 

body  weight  gains,  and  spongifomi  encephalopathy  in 

both  sexes 

870.3150 

"i 

90-Day  oral  toxicity 
dog 

s 

42770220  (1993) 
Acceptable/guideline 
0,  60,  120,=247*  ppm 
M:0,  2.1,3.9,  6.7 

mg/kg/day 
F:  0,  2.2,  4.5,  6.8  mg/ 

kg/day 
*High  dose  animals 
received  300  ppm 
during  days  1-15, 
240  ppm  during 
days  15-25,  and 
200  ppm  during 
days  25-93 

NOAEL  =  3.9/4.5  mg/kg/day,  M/F 

LOAEL  =  6.7/6.8  mg/kg/day,  M/F,  based  on  emaciation, 
decreased  body  weight  gains,  and  decreased  food  effi- 
ciency 

4 

870.3200 

21/28-Day  dernnal 
toxicity  rabbit 

43492831  (1993) 
Unacceptable/guide- 
line due  to  incom- 
plete 

histopathological 
examination 
0,  100,400,  1,000 
mg/kg/day 

NOAEL  =  100  mg/kg/day 

LOAEL   =   400   mg/kg/day,   for   both   sexes,   based   on 
changes  in  liver  chemistry  and  morphology 

-  i 

870.3700 

Prenatal  develop- 
mental rat 

42884202  (1993) 
Acceptable/guideline 
0,  25,  75,  225  mg/kg/ 
day 

Maternal  NOAEL  =  25  mg/kg/day 

Matemal  LOAEL  =  75  m^g/day,  based  on  decreased 

body  weight  gain  and  relative  food  consumption  during 

treatment 
Developmental  NOAEL  >225  mg/kg/day 
Developmental  LOAEL  =  not  identified 

870.3700 

Prenatal  develop- 
mental rabbit 

42770222  (1993) 
Acceptable/guideline 
0,  5,  15,  30  mg/kg/ 
day 

Matemal  NOAEL  =  5  mg/kg/day 

Matemal  LOAEL  =  15  mg/kg/day,  based  on  decreased 
body  weight  gain  during  treatment 

Developmental  NOAEL  =  15  mg/kg/day 

Developmental  LOAEL  =  30  mg/kg/day,  based  on  in- 
creased post  implantation  loss 

870.3800 

2-Generation  repro- 
duction and  fertility 
effects  rat 

43492836  (1994) 
Acceptable/guideline 
0,  60,  300,  600  ppm 
Premating  doses  for 
Pi  males/females: 
0/0,  4.5/5.0,  22.2/ 

24.5,  44/44.6  mg/ 
kg/day 

Premating  doses  for 
F|  males/females: 
0/0,4.4/5.1,  22.5/ 

25.6,  44.6/50.7  mg/ 
kg/day 

Parental  systemic  NOAEL  =  4.4-4.5  mg/kg/day,  M 
Parental   systemic   LOAEL   =   22.2-22.5   mg/kg/day,    M, 

based  on  decreased  absolute  body  weight/body  weight 

gains  of  Pi  males  during  premating 
Offspring  systemic  NOAEL  =  4.4-5.1  mg/kg/day 
Offspring  systemic  LOAEL  =  22.2-25.6  mg/kg/day,  based 

on  decreased  pup  weights  at  weaning 
Reproductive  NOAEL  >44^50.7  mg/kg/day 
Reproductive  LOAEL:  not  identified 
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Table  1 .— Subchronic,  C  hronic,  and  Other  Toxicity— Continued 


Guideline  No. 


Study  Type 


MRID  No.  (year)/Classi- 
ficationOoses 


Results 


870.4100 


870.4200 


870.4300 


870.5t00 


870.5300 


870.5375 


870.5385 


870.5395 


870.5550 


870.6200 


870.6200 


Chronic  toxicity  dog 


43492834  (]I994) 
Acceptable^uideline 
0,  60,  120,  B40ppm 
M:0,  2.1,4|0,  8.7 

mg/kg/day 
F:  0,  2.3,  4£,  10.1 

mg/kg/daV 


NOAEL  =  4.0/4.5  mg/kg/day,  M/F 

LOAEL  =  8.7/10.1  mg/kg/day,  M/F,  based  on  decreased 
body  weight/body  weight  gains 


Carcinogenicity 
mouse 


43492838(1994) 
Acceptable)  guideline 
0,  20,  120,  >40  ppm 
M:  0,  2.8,  1  3.6,  34.5 

mg/kg/da  i 
F:  0,  3.7.  2  .9,  44.5 

mg/kg/da  i 


NOAEL  =  2.8/3.7  mg/kg/day,  M/F 

LOAEL  =  16.6/21.9  mg/kg/day,  M/F,  based  on  decreased 

body  weight  gains,  brain  vacuolation,  and  scabbing  of 

the  skin  (males) 
No  evidence  of  carcinogenicity 


Combined  chronic/ 
carcinogenicity  in 
rat 


43492837(1994) 
Acceptabie/jguidellne 
0,  60,  300,  600  ppm 
M:  0,2.9,  15.0,30.8 

mg/kg/day 
F:  0,  3.6,  18.6,  37 

mg/kg/da  i 


Bacterial  reverse  mu- 
tation 


42770223 
Acceptable/13 


In  vitro  mammalian 
cell  gene  mutation 
in  Chinese  hamster 
ovary  cells  (CHO/ 
HGPRT) 


NOAEL  =  15  mg/kg/day,  males 

LOAEL  =  30.8  mg/kg/day,  males,  based  on  anemia 

NOAEL  =  3.6  mg/kg/day,  females 

LOAEL  =  18.6  mg/kg/day,  females,  based  on  decreased 
body  weight/body  weight  gain 

Classification:  "Suggestive  Evidence  of  Carcinogenicity, 
but  Not  Sufficient  to  Assess  Human  Carcinogenic  Poten- 
tial" based  on  significant  trends  in  liver  tumors  (adeno- 
mas and  combined  adenomas/carcinomas),  malignant 
histiocytic  sarcomas,  and  testicular  cell  tumors  in  male 
rats  and  uterine  polyps  in  female  rats  seen  at  the  high- 
est dose 


(J993) 
uideline 


Negative  for  reverse  mutation  in  S.  typhimurium  strains  TA 
98,  TA  no,  TA  1535,  TA  1537,  TA  1538  and  E.  coli 
strain  WP2  uvrA-  exposed  up  to  cytotoxicity  (50  ng/ 
plate,  +/-  S9) 


42770224,  43187601 

(1993) 
Acceptable/Guideline 


Independently  performed  tests  were  negative  up  to  a 
cytotoxic  and  precipitating  concentration  (500  ^g/ml)  in 
the  presence  of  S9  activation  or  the  solubility  limit  (250 
ng/ml)  without  S9  activation 


In  vitro  mammalian 
chromosome  aber- 
ration (CHO) 


43495843(1994) 
Acceptable 


In  vitro  chromosome 
aberration  assay  in 
Chinese  hamster 
lung  (CHL)  cells 


The  test  was  negative  up  to  100  ng/ml  -S9  or  25  ^g/ml 
+S9;  higher  doses  with  or  without  S9  activation  were 
cytotoxic 


43492839(1994) 
Acceptable^uideline 


Mammalian  micro- 
nucleus  (mouse) 


The  test  was  negative  up  to  a  precipitating  level  without 
S9  activation  (225  ng/ml)  or  a  concentration  range  of 
3.5-14.1  ng/ml  +S9.  Higher  S9-activated  doses  (>28  |ig/ 
ml)  were  cytotoxic 


42770225,  43187602 

(1993,  1994) 
Acceptable/  3uideline 


Unscheduled  ONA 
synthesis 


42770226  ( 


Acceptable/  3uideline 


Acute  neurotoxicity 
screening  battery 
rat 


43492829 

Acceptable; 

0,45,90, 


Chronic  neurotoxicity 
rat 


The  test  was  negative  in  mice  administered  single  oral  ga- 
vage  doses  of  7.5-30  mg/kg  (males)  or  5-20  mg/kg  (fe- 
males). Clinical  toxicity  (deaths  in  males  and  diarrhea  in 
females)  was  seen  at  the  HDT.  There  was,  however,  no 
evidence  of  cytotoxicity  for  the  target  organ 


993) 


Negative  for  inducing  unscheduled  DNA  synthesis  in  pri- 
mary rat  hepatocyte  cultures  exposed  up  to  severely 
toxic  concentrations  (>30  fig/ml) 


(1994) 


^^uideline 
mg/kg 


1  JO 


NOAEL  =  45  mg/kg/day 

LOAEL  =  90  mg/kg/day,  based  on  lethargy  in  male  rats  on 
the  day  of  treatment 


43492833  (  994) 
Acceptable^uideline 
0.  60,  300,  600  ppm 
M:  0,  2.6,  18.6,  28.2 

mg/kg/day 
F:  0,  3.4,  li,  37.4 

mg/kg/day 


NOAEL  =  2.6/3.4  mg/kg/day,  M/F 

LOAEL  =  13.6/18  mg/kg/day,  M/F,  based  on  the  presence 
of  myelinopathic  alterations  in  the  central  nen/ous  sys- 
tem (CNS)  in  male  rats  and  decreased  average  body 
weights/body  weight  gains,  food  efficiency,  absolute  food 
consumption  (females)  and  water  consumption  (males) 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 

Guideline  No. 

Study  Type 

MRID  No.  (year)/Classl- 
fication/Doses 

Results 

870.7485 

- 

Metabolism  and  phar- 
macokinetics rat 

*/ 

* 

43492844  (1994) 
Acceptable/guideline 
20,  200  mg/kg/day 

s 

Low  recoveries  of  the  radioactive  dose  in  urine  and  tissues 
indicate  limited  absorption  of  CL  303,630  (chlorfenapyr) 
by  rats.  The  radioactivity  m  urine,  as  a  pa'cent  of  admin- 
istered dose,  from  the  high  dosed  rats  was  about  half 
that  from  the  single  and  multiple-low  dosed  rats.  More 
than  80%  of  the  doses  were  eliminated  in  the  feces. 
Most  of  the  radioactivity  was  eliminated  in  the  feces  and 
urine  within  48  hours  of  dosing.  After  7  days,  8^121% 

-  of  the  dosed  radioactivity  was  recovered.  At  sacrifk:e,  fe- 
male rats  had  greater  (about  twice)  recovery  of  radioac- 
tivity in  the  carcass,  blood,  and  fat  at  all  doses  than  did 
males.  The  highest  recovery  of  radioactivity  from  a  sin- 
gle organ  was  from  the  liver  (0.15-0.48%  of  dose) 

Metabolite  and  parent  compound  accounted  for  72-91%  of 
the  radioactive  doses.  Parent  compound  was  the  major 
radioactive  component  found  in  excreta,  accounting  for 
approximately  40-70%  of  the  administered  doses.  Minor 
amounts  of  eight  primary  and  conjugated  metabolites 
and  four  unidentified  isolated  components  were  de- 
tected, each  at  less  than  10%  of  the  dosed  radioactivity. 
Liver  and  kidney  contained  several  primary  and  con- 
jugated metabolites  and  only  minor  levels  of  the  parent 
compound  (<8.3%  of  the  radioactivity  in  the  sample). 
Based  on  the  metabolites  identified,  the  major  deposition 
route  of  orally  administered  chlorfenapyr  is  fecal  excre- 
tion of  unaltered  parent  compound.  Other  pathways  in- 
clude cleavage  of  the  ethoxymethyl  side-chain,  followed 
by  de-alkylation  and  ring  hydroxylation,  and  some  de- 
gree of  conjugation  of  the  de-alkylated,  ring-hydroxylated 
metabolite.  The  two  rings  of  the  molecule  are  not 
cleaved.  Metabolites  are  excreted  primarily  in  urine;  ac- 
cumulation in  tissues  is  minimal 

B.  Toxicological  End  points 

The  dose  at  which 'the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  LOAEL 
is  sometimes  used  for  risk  assessment  if 
no  NOAEL  was  achieved  in  the 
toxicology  study  selected.  An 
uncertainty  factor  (UP)  is  applied  to 
reflect  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences.  An  additional  safety  factor 
(SF)  may  be  required  if  the  data  base  is 


incomplete.  For  chlorfenapyr  EPA 
concluded  that  a  developmental 
neurotoxicity  (DNT)  study  is  required 
based  on  the  presence  of 
neuropathology  (CNS  lesions)  and 
neurotoxic  signs  seen  in  adult  rats 
(males)  and  mice  (both  sexes).  EPA 
further  concluded  that  a  UF  of  lOX  is 
required  until  the  data  are  received  and 
evaluated.  EPA  does  not  have  sufficient 
reliable  data  justifying  the  selection  of  a 
factor  lower  than  the  default  lOX  value 
for  the  additional  SF  for  the  protection 
or  infants  and  children  for  this  data  gap. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  SF  is  retained 


due  to  concerns  unique  to  the  FQPA, 
this  additional  factor  is  applied  to  the 
RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQFA  SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

A  summary  of  the  toxicological 
endpoints  for  chlorfenapyr  used  for 
human  risk  assessment  is  shown  in 
Table  2  of  this  unit: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  chlorfenapyr  for  Use  in  Human  Risk 

Assessment. 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

L§^f  R^iS^'Asfrs'sment                  Study  and  Toxicological  Effects 

Acute  Dietary  (Females  13- 
50  years  of  age) 

NOAEL  =  15mg/kg 

UF=  1,000 

aRfD  =  0.015  mg/kg 

Special  FQPA  SF  =  IX 
aPAD  =  aRfD  ^  FQPA 

SF 
=  0.015  mg/kg 

Developmental  toxicity  study  -  rabbit 
LOAEL   =   30   mg/kg/day   based   on   in- 
creased post-implantation  loss 
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Table  2.— Summary  of  Toxicological  Dos^  and  Endpoints  for  chlorfenapyr  for  Use  in  Human  Risk 

ASSBSSMENT.— Continued 

- 


Exposure  Scenario 


Acute  Dietary  (General  pop- 
ulation Incuiding  infants 
and  children) 


Chronic  Dietary  (All  popu- 
lations) 


Dose  Used  in  Risk  Assess  ■ 
ment,  UF 


NOAEL  =  45  mg/kg 

UF  =  1,000 

aRfD  =  0.045  mg/kg 


NOAEL=  2.6  mg/kg/day 

UF  =  1,000 

cRfD  =  0.003  mg/kg/da 


'Ttie  reference  to  the  special  FQPA  SF  refers  to  any  additio  lal  SF  retained  due  to  concerns  unique  to  the  FQPA 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  chlorfenapyr  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USD  A  1994-1996 
and  1998  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposiue  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  acute  exposure  assessments: 
Tolerance-level  residues  (not 
anticipated  residues);  100%  crop  treated 
for  all  registered  and  proposed 
commodities;  and  default  DEEM® 
Version  7.76  processing  factors  for  all 
conunodities.  EPA  selected  separate 
acute  dietary  endpoints  for  females  13- 
50  years  old  and  die  general  U.S. 
population  (including  infants  and 
children).  Therefore,  two  separate  acute 
dietary  exposure  assessments  were 
performed  for  females  13-49  years  old 
and  for  the  general  U.S.  population  and 
various  population  subgroups.  These 
assessments  conclude  that  the  acute 
dietary  exposure  estimates  are  below 
EPA's  LOG  (<100%  aPAD)  at  the  95th 
exposure  percentile  for  females  13-49 
years  old  (15%  aPAD),  and  the  general 
U.S.  population  (6%  of  the  aPAD)  and 
all  other  population  subgroups.  The 
most  highly  exposed  population 


subgroup  (o 
years  old)  is 


Special  FQPA  SF*  and 
LOC  for  Risk  Assessment 


Special  FQPA  SF  =  IX 
aPAD  =  aRfD  +  FQPA 

SF 
=  0.045  mg/kg 


Special  FQPA  SF  =  IX 
cPAD  =  cRfD  +  FQPA 

SF 
=  0.003  mg/kg/day 


Study  and  Toxicological  Effects 


Acute  neurotoxicity  study  -  rat 
LOAEL  =  90  mg/kg/day  based  on  leth- 
argy in  male  rats 


Chronic  neurotoxicity  study  -  rat 
LOAEL  =  13.6/18  mg/kg/day,  M/F,  based 
on  the  presence  of  myelinopathic  alter- 
ations in  the  CNS  in  male  rats  and  de- 
creased average  body  weights,  body 
weigh  gains,  food  efficiency,  absolute 
food  consumption  (F),  and  water  con- 
sumption (M) 
Supporting  this  endpoint  are  similar  CNS 
lesions  and  skin  lesions  observed  in 
the  mouse  carcinogenicity  study 
(NOAEL  =  2.8) 


)  her  than  females  13-49 
children  1-2  years  old.  at 
12%  of  the  s  PAD. 
ii.  Chronii :  exposure.  In  conducting 
dietary  risk  assessment  the 
DEEM®  analysis  evaluated  the 
individual  fpod  consumption  as 
reported  by  Respondents  in  the  USDA 
1994-1996,  knd  1998  nationwide  CSFII 
and  accumu  iated  exposure  to  the 
chemical  foi  each  commodity.  The 
following  as  sumptions  were  made  for 
the  chronic  ;xposure  assessments: 
Tolerance-l«  vel  residues  (not 
anticipated  lesidues);  100%  crop  treated 
for  all  regist  jred  and  proposed 
commoditie  i;  and  default  DEEM® 
Version  7.7t  processing  factors  for  all 
commoditie  >.  An  assessment  of  the 
general  U.S.  population  and  various 
population  i  ubgroups  was  conducted. 
This  assessn  lent  concludes  that  the 
chronic  diet  uy  exposure  estimates  are 
below  EPA'!  LOC  (<100%  cPAD)  for  the 
general  U.S.  population  (24%  of  the 
cPAD)  and  e  11  population  subgroups. 
The  most  hi  ;hly  exposed  population 
subgroup  is  :hildren  1-2  years  old,  at 
47%ofthe(PAD. 

2 .  Dietary  exposure  from  drinking 
water.  The  r  Jgistered  uses  of 
chlorfenapy  •  include:  Termiticide  use, 
crack  and  ct  svice  use,  and  use  on 
ornamental  plants  grown  in 
greenhouses.  The  proposed  use  is  for 
vegetable  cDps  grown  in  greenhouses. 
When  used  iccording  to  label 
directions,  t  lese  uses  are  not  expected 
to  result  in  (  ontamination  of  drinking 
water. 

3.  From  nhn-dietary  exposure.  The 
term  "reside  ntial  exposure"  is  used  in 
this  docume  nt  to  refer  to  non- 
occupationa  ,  non-dietary  exposure 


(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Chlorfenapyr  is  registered  for  residential 
crack  and  crevice  use  and  in-ground 
termite  use.  EPA  has  addressed  the 
issues  of  possible  residential  exposures 
to  chlorfenapyr  when  used  according  to 
label  directions,  either  as  a  termiticide 
or  as  a  crack  and  crevice  treatment.  EPA 
concluded  that  there  is  essentially  no 
incidental-oral  or  dermal  exposures. 
Further,  the  low  vapor  pressiue  of 
chlorfenapyr  makes  inhalation  exposure 
negligible. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  conunon 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
chlorfenapyr  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
chlorfenapyr  and  any  other  substances 
and  chlorfenapyr  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  chlorfenapyr  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
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which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  direcdy  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  (qualitative  or 
quantitative)  for  increased  susceptibility 
following  in  utero  exposiue  in  the 
developmental  toxicity  studies  in  rats 
and  rabbits  or  prenatal/postnatal 
exposure  in  the  2-generation 
reproduction  study  in  rats.  In  both  the 
rat  and  rabbit  developmental  toxicity 
studies  maternal  toxicity  included 
decreased  body  weight  gain.  No 
developmental  toxicity  was  noted  in 
rats  up  to  the  highest  dose  tested  of  225 
mg/kg/day).  Developmental  toxicity  in 
rabbits  (increased  post  implantation 
loss)  occurred  at  a  higher  dose  than 
maternal  toxicity.  In  the  2-generation 
reproduction  study  in  rats,  parental  and 
offspring  toxicity  included  body  weight 
decrements  at  similar  doses.  No 
reproductive  effects  were  noted  up  to 
the  highest  dose  tested. 

3.  Conclusion.  EPA  evaluated  the 
potential  for  increased  susceptibility  of 
infants  and  children  from  exposure  to 
chlorfenapyr.  EPA  concluded  that  the 
toxicology  data  base  was  incomplete  for 
FQPA  purposes  because  a  required  DNT 
has  not  been  submitted.  The  DNT  was 
required  due  to  the  presence  of 
neuropathology  (central  nervous  system 
lesions)  and  neurotoxic  signs  seen  in 
adult  rats  (males)  and  mice  (both  sexes). 
Other  than  lacking  die  DNT  study,  EPA 
identified  no  residual  uncertainties  for 
prenatal/postnatal  toxicity.  This 
decision  is  based  on  the  following: 


•  There  is  no  evidence  (qualitative 
or  quantitative)  of  increased 
susceptibility  of  rat  or  rabbit  fetuses  to 
in  utero  exposure  in  developmental 
toxicity  studies.  There  is  no  evidence 
(qualitative  or  quantitative)  of  increased 
susceptibility  of  rat  offspring  in  the 
muhi-generation  reproduction  toxicity 
study. 

•  There  are  no  concerns  or  residual 
uncertainties  for  prenatal  and  postnated 
toxicity  in  the  available  developmental 
and  2-generation  reproduction  toxicity 
studies. 

•  The  conservative  residue 
assumptions  used  in  the  dietary 
exposure  risk  assessments,  and  the 
completeness  of  the  residue  chemistry 
database. 

EPA  concluded  that  a  FQPA  SF  in  the 
form  of  UFDB  of  lOX  is  required  until 
the  data  from  the  DNT  study  are 
received  and  evaluated.  EPA  does  not 
have  sufficient  reliable  data  justifying 
the  selection  of  a  factor  lower  than  the 
default  lOX  value  for  this  data  gap. 

E.  Aggregate  Risks  and  Determination  of 
Safety. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  chlorfenapyr  will 
occupy  6%  of  the  aPAD  for  the  U.S. 
population,  15%  of  the  aPAD  for 
females  13  years  and  older,  12%  of  the 
aPAD  for  children  1-2  years  old  and  3% 
of  the  aPAD  for  infants  <  1  year  old.  As 
explained  in  Unit  III.C.2.,  there  is  no 
potential  for  acute  dietary  exposure  to 
chlorfenapyr  in  drinking  water.  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  chlorfenapyr  from  food 
vfill  utilize  24%  of  the  cPAD  for  the 
U.S.  population,  10%  of  the  cPAD  for 
infants  <  1  year  old  and  47%  of  the 
cPAD  for  children  1-2  years  old.  Based 
on  the  use  pattern,  chronic  residential 
exposure  to  residues  of  chlorfenapyr  is 
not  expected.  There  is  no  potential  for 
chronic  dietary  exposure  to 
chlorfenapjrr  in  drinking  water.  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD. 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Chlorfenapyr  is  registered  for  use  on 
sites  that  would  result  in  negligible 
residential  exposure  and  no  exposure 
from  drinking  water.  Therefore,  the 
aggregate  risk  is  equal  to  the  risk  from 


food,  and  does  not  exceed  the  Agency's 
LOG. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

1.  Residue  analytical  methods.  The 
proposed  enforcement  method  is 
M2427,  a  gas  chromatography /electron 
capture  detection  (GC/ECD)  method 
with  an  limit  of  quantitation  (LOQ)  of 
0.05  ppm.  Method  M2427  has  been 
subjected  to  a  successful  independent 
laboratory  validation  (ILV)  as  well  as  an 
acceptable  radiovalidation  using 
samples  obtained  from  lettuce  and 
tomato  metabolism  studies.  A  version  of 
this  method,  M2284  was  sent  to  EPA's 
Analytical  Chemistry  Branch  (ACB)  in 
Beltsville,  MD  for  a  petition  method 
validation  (PMV)  on  oranges  and  citrus 
oil.  Although  the  PMV  was  successful, 
minor  revisions  we're  required.  A  new 
version  of  analytical  method  M2284 
with  the  recommended  revisions  has 
not  been  submitted.  The  Agency's 
review  of  PP  6F4716  concluded  that 
method  M2427  is  adequate  for  data 
collection  and  tolerance  enforcement 
purposes  pending  submission  of  the 
rewritten  method  M2284.  Since  M2427 
is  similar  to  M2284,  the  petitioner  was 
directed  to  rewrite  Method  M2427 
following  the  ACB  comments  regarding 
M2284.  The  petitioner  has  submitted 
Method  2427.02,  which  contains  the 
requested  revisions. 

2.  Multiresidue  method  (MRM).  The 
data  requirement  for  MRM  is  satisfied 
pending  U.S.  Food  and  Drug 
Administration  (FDA)  review  and 
acceptance  of  the  MRM  results.  The 
petitioner  previously  submitted  MRM 
recovery  data  for  chlorfenap}T  through 
FDA  Protocols  A  through  E.  Protocols  A 
and  B  were  not  applicable  to 
chlorfenapyr.  In  Protocol  C, 
chlorfenapyr  gave  a  good  response  with 
the  electron  capture  detector  on  three 
different  GC  columns.  In  Protocol  D, 
using  pears  as  a  non-fatty  food 
representative,  the  5%  OV-101  column 
gave  the  greatest  sensitivity  at  0.05  and 
0.50  ppm.  In  Protocol  E,  chlorfenapyr. 
eluted  well  on  Florisil  in  both  the  ethyl 
ether/petroleum  ether  system  and  the 
alternate  hexane/acetonitrile/methylene 
chloride  system  and  gave  acceptable 
recovery. 

Adequate  enforcement  methodology 
is  available  to  enforce  the  toleremce 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 
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B.  International  Residue  Limits 

There  are  no  established  Codex, 
Canadian,  or -Mexican  maximum  residue 
levels  (MRLs)  for  chlorfenapyr  on 
fruiting  vegetables;  therefore, 
harmonization  of  MRLs  and  U.S. 
tolerances  is  not  an  issue  at  this  time. 

C.  Conditions 

The  following  data  are  required  as  a 
condition  of  registration:  A 
developmental  neurotoxicity  study  to 
determine  the  cause/relationship  of 
potential  central  nervous  system/ 
myelinopathic  alterations  to 
neurotoxicity  in  the  developing  young. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  chlorfenapyr,  4-bromo-2- 
(4-chlorophenyl)-l-{ethoxymethyl)-5- 
,  {trifluoromethyl)-lH-pyrrole-3- 
carbonitrile,  in  or  on  vegetables, 
fruiting,  group  8  at  1.0  ppm. 

VI.  Ob)ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedines  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessaiy  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for' filing  objections  is  now  60  days, 
rather  than  30  days: 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoin  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0146in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  25,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 


178.25).  If  a  learing  is  requested,  the 
objections  n  ust  include  a  statement  of 
the  factual  i:  isues(s)  on  which  a  hearing 
is  requested  the  requestor's  contentions 
on  such  issu  es,  and  a  summary  of  any 
evidence  rel  ed  upon  by  the  objector  (40 
CFR  178.27)  Information  submitted  in 
connection '  vith  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
meirking  anji  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  vith  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  sub:  nitted  for  inclusion  in  the 
public  recor  i.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  wit!  out  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Zilerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvani  a  Ave.,  NW.,  Washington, 
DC  20460-0  )01.  You  may  also  deliver 
yoiu  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm  104,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  at  the  Hearing  Clerk  is  open 
from  8  a.m.  jo  4  p.m.,  Monday  through 
Friday,  exclfiding  legal  holidays.  The 
telephone  nomber  for  the  Office  of  the 
Hearing  Cleik  is  (703)  603-0061. 

2.  Tolerar  ce  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pi  y  the  fee  prescribed  by  40 
CFR  180.33( :)  or  request  a  waiver  of  that 
fee  pursuan!  to  40  CFR  180.33(m).  You 
must  mail  tl  e  fee  to:  EPA  Headquarters 
Accounting  Dperations  Branch,  Office 


of  Pesticide 


of  Pesticide 


'rograms,  P.O.  Box 


360277M,  P  ttsburgh,  PA  15251.  Please 
identify  the  ee  submission  by  labeling 
it  "Tolerano !  Petition  Fees." 

EPA  is  au  horized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Adminis  trator  such  a  waiver  or 
refund  is  eqi  litable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  ii  [formation  regarding  the 
waiver  of  th  sse  fees,  you  may  contact 
James  Tomp  cins  by  phone  at  (703)  305- 
5697,  by  e-n  ail  at 

tompkins.jii  j@epa.gov,  or  by  mailing  a 
request  for  i  iformation  to  Mr.  Tompkins 
at  Registratii  >n  Division  (7505C),  Office 


'rbgrams,  Environmental 


Protection  i^gency,  1200  Pennsylvania 
Ave.,  NW.,  ijVashington,  DC  20460- 
0001. 

If  you  woi  lid  like  to  request  a  waiver 
of  the  tolera  ice  objection  fees,  you  must 
mail  your  re  ijuest  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Service!  Division  (7502C),  Office  of 
Pesticide  Pn  )grams.  Environmental 
Protection  ilgency,  1200  Pennsylvania 
Ave.,  NW.,  ijVashington,  DC  20460- 
0001. 


3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0146,  to:  Pubhc  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VIL  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  {66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
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Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  PR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Fxecutive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  riot  require  the  issuance  of  a 
proposed  riile,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  efseq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism{64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. "  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 


as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Goverrunents  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedtire. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  22.  2001 
James  Jones, 
Director.  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 


■  2.  A  new  section  heading  and  text  are 
added  to  §  180.513  to  read  as  follows: 

§180.513    Chlorlenapyr;  totorancM  for 
residue*. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  chlorfenapyr  [4-bromo-2-(4- 
chlorophenyI)-l-(ethoxymethyl)-5- 
(trinuoromethyl)-lH-pyrrole-3- 
carbonitrile]  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  per 
million 

Vegetables,  fruiting,  group  8  .... 

1.0 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  03-24405  Filed  9-25-03;  8:45  am) 

BILUNG  CODE  6S60-50-S 


DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  lAedicaid 
Services 

42  CFR  Part  447 
[CMS-2175-CN] 
RIN  0938-AIM20    ' 

Medicaid  Program;  Time  Limitation  on 
Price  Recalculations  and 
Recordkeeping  Requirements  Under 
the  Drug  RetMte  Program;  Correction 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
effective  date  of  a  final  rule  with 
comment  period  published  in  the 
Federal  Register  on  August  29.  2003  (68 
FR  51912).  That  rule  finalizes 
separately,  in  an  accelerated  timeframe, 
two  specific  provisions  of  the 
September  19, 1995  proposed  rule.  It 
establishes  new  recordkeeping 
requirements  for  drug  manufacturers 
under- the  Medicaid  drug  rebate 
program.  It  also  sets  forth  a  3-year  time 
limitation  during  which  manufacturers 
must  report  changes  to  average 
manufacturer  price  and  best  price  for 
purposes  of  reporting  data  tq  us.  In 
addition,  it  announces  the  pressing  need 
for  codification  of  fundamental 
recordkeeping  requirements.  It  also 
announces  our  intention  to  continue  to 
work  on  finalizing  the  complete  drug 
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rebate  regiilation  for  the  Medicaid  drug 
rebate  program.  This  dociunent  corrects 
the  effective  date. 

EFFECTIVE  DATE:  The  effective  date  of  the 
August  29,  2003  final  rule  (68  FR  51912) 
amending  42  CFR  part  447  is  corrected 
from  October  1,  2003  to  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marge  Watchom,  (410)  786-4361. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  29,  2003,  we  published  in 
the  Federal  Register  a  final  rule  with 
comment  period  entitled,  "Medicaid 
Program;  Time  Limitation  on  Price 
Recalculations  and  Recordkeeping 
Requirements  Under  the  Drug  Rebate 
Program."  The  rule  establishes 
requirements  for  recordkeeping  and 
time  limits  on  price  recalculations.  The 
effective  date  of  these  requirements  as 
stated  in  the  August  2003  rule  is 
October  1,  2003. 

The  Office  of  Management  and  Budget 
(OMB)  declared  that  the  August  2003 
final  rule  is  a  major  rule.  Thus,  we 
should  have  given  January  1,  2004  as 
the  effective  date  in  accordance  with  5 
U.S.C.  801(a)(4).  However,  we 
erroneously  incorporated  an  incorrect 
effective  date  of  October  1,  2003.  We 
have  identified  and  corrected  that  error 
in  the  "Correction  of  Errors"  section 
below. 

n.  Correction  of  Errors 

In  FR  Doc.  03-21548  of  August  29, 

2003  (68  FR  51917),  make  tie  following 
correction: 

•  On  page  51912,  in  column  one,  in 
-the  "Dates"  section,  remove  "October  1, 
2003"  and  replace  it  with  "January  1, 
2004." 

m.  Waiver  of  Notice  of  Proposed 
Rulemalcing  and  Delay  of  the  Effective 
I^te 

We  ordinarily  publish  a  general  notice 
of  proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  a  proposed  rule.  Final  rules 
generally  have  a  30-day  or  longer 
prospective  effective  date.  However,  this 
document  merely  provides  a  correction 
to  the  effective  date  of  the  final  rule 
with  comment  published  on  August  29, 
2003.  This  correction  is  being  made 
based  on  OMB's  decision  that  the 
August  2003  final  rule  is  a  major  rule. 
Thus;  we  should  have  given  January  1, 

2004  as  the  effective  date  in  accordance 
with  5  U.S.C.  801(a)(4).  However,  we 
erroneously  incorporated  an  incqrrect 
effective  date  of  October  1,  2003.  It 
would  be  impracticable,  unnecessary 
and  contrary  to  the  public  interest  to 
publish  a  proposed  rule  and  solicit 


comments  smce  this  document  is 
technical  in  nature  and  does  not  impose 
new  limits  c^  the  substantive  rights  of 
the  industry jor  the  public.  Similarly, 
given  the  imminence  of  the  effective 
date,  it  wou]  i  serve  no  useful  purpose 
to  further  de  ay  the  effective  date  of  this 
technical  coi  rection.  Therefore,  to  the 
extent  that  5  U.S.C.  553  applies  to  this 
action,  we  ft  id  good  cause  to  waive 
notice  and  c  imment  procedures  and  our 
usual  delay  in  the  effective  date. 
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final  rule  permits  a  long 
ity  to  use  paid  feeding 
supplement  the  services  of 
nur  ie  aides  under  certain 
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feeding  assistants  using 
requirements  as  minimum 
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successfully  complete  a  State-approved 
and  work  under  the 
)f  a  registered  nurse  or 

nurse.  The  intent  is  to 
residents  with  help  in 
di  inking  and  reduce  the 
of  unplanned  weight  loss  and 


:  These  regulations  are 
October  27,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Nola 
Petrovich,  (4ho)  786-4671. 
SUPPLEMENTARY  INFORMATION:  Copies: 
This  Federal  Register  document  is  also 
available  fro  n  the  Federal  Register 
online  database  through  GPO  access,  a 
service  of  thi  s  U.S.  Government  Printing 
Office.  The  \  i/eb  site  address  is  http:// 
www.access.  ipo.gov/nara/index.html. 


I.  Background 

Legislation 

Sections  1819(a)  through  (e)  and 
1919(a)  through  (e)  of  the  Social 
Security  Act  (the  Act)  set  forth  the 
requirements  that  long  term  care 
facilities  must  meet  to  participate  in  the 
Medicare  and  Medicaid  programs, 
respectively.  Sections  1819(f)(2)  and 
1919(f)(2)  of  the  Act  contain 
requirements  for  nurse  aide  training  and 
competency  evaluation  programs 
(NATCEP).  Sections  1819(g)  and  1919(g) 
of  the  Act  contain  the  criteria  that  we 
use  to  assess  a  facility's  compliance 
with  the  requirements.  These  statutory 
provisions  were  mandated  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA  '87)  (Pub.  L.  100-203, 
enacted  December  22, 1987).  The 
requirements  for  long  term  care  facilities 
are  codified  at  42  CFR  part  483,  subpart 
B;  the  nurse  aide  training  and 
competency  evaluation  program 
requirements  are  codified  at  42  CFR  part 
483,  subpart  D;  and  the  survey, 
certification  and  enforcement 
procedures  are  codified  at  42  CFR  part 
488,  subparts  E  and  F. 

Sections  1819(b)(5)(F)  and 
1919(b)(5)(F)  of  the  Act  and  regulations 
at  §  483.75(e)  define  a  nurse  aide  as  any 
individual  fmnishing  niu-sing  or 
nursing-related  services  to  residents  in  a 
facility,  who  is  not  a  licensed  health 
professional,  a  registered  dietitian,  or 
someone  who  volunteers  to  provide 
services  without  pay.  Sections  1819(f)(2) 
and  1919(f)(2)  of  the  Act  set  forth  the 
requirements  for  approval  of  a  nurse 
aide  training  and  competency 
evaluation  program^  but  do  not  define 
"nursing"  or  "niu-sing  related"  skills. 
Section  483.152  of  the  regulations 
specifies  nmse  aide  training 
requirements.  These  include,  for 
example,  basic  nursing  skills,  personal 
care  skills,  communication  euid 
interpersonal  skills,  infection  control, 
safety  and  emergency  procedures, 
mental  health  and  social  service  needs, 
residents'  rights,  care  of  cognitively 
impaired  residents,  and  basic  restorative 
services. 

On  March  29,  2002,  we  published  in 
the  Federal  Register  a  proposed  rule, 
"Requirements  for  Paid  Feeding 
Assistants  in  Long  Term  Care  Facilities" 
(67  FR  15149),  that  offered  long-term 
care  facilities  the  option  to  use  paid 
feeding  assistants,  if  consistent  with 
State  law. 

Current  Program  Experience 

Currently,  there  is  no  provision  in  the 
regulations  for  the  use  of  single-task 
workers,  such  as  paid  feeding  assistants, 
in  nursing  homes.  To  ensure  the  safety 
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of  facility  residents,  we  require  that 
qualified  nursing  staff  provide 
assistance  with  eating  and  drinking, 
although  there  is  some  question  whether 
or  not  all  residents  need  medical 
supervision.  This  group  of  personnel 
includes  registered  nurses,  licensed 
practical  nurses,  and  certified  nurse 
aides  who  have  completed  75  hoius  of 
training.  However,  volunteers,  who  are 
usually  family  members,  may  also  feed 
residents,  because  the  law  and 
regulations  exclude  volunteers  from  the 
definition  of  certified  nurse  aide. 

Nursing  homes  in  many  States  report 
a  continuing  shortage  of  certified  nurse 
aides.',  ^,  ^.  Nursing  homes  are  finding 
it  increasingly  difficult  to  train  and 
retain  sufficient  numbers  of  qualified 
nursing  staff,  especially  certified  nurse 
aides.  Certified  nurse  aides  perform  the 
majority  of  resident  care  tasks.  Other 
employers  often  pay  similar  wages  for 
less  physically  and  emotionally 
demanding  jobs.  This  makes  it  harder 
for  nursing  homes  to  employ  enough 
nursing  staff  to  perform  routine  nursing 
care  and  to  feed  residents  who  need 
minimal  help  or  just  encouragement  at 
mealtimes.  Feeding  residents  is  often  a 
slow  process  and  competes  with  more 
complex  tasks,  such  as  bathing, 
toileting,  and  dressing  cheinges,  as  well 
as  urgent  medical  care. 

For  many  elderly  nursing  home 
residents,  physical  and  psychological 
changes  often  interfere  with  eating 
ability  and  meal  consumption. 
Residents  may  need  assistance  with 
feeding  if  they  have,  for  example, 
cognitive  impairment,  impaired 
swallowing  due  to  muscular  weakness 
or  paralysis,  a  tendency  to  aspirate  or 
choke,  poor  teeth,  ill-fitting  dentures  or 
partial  plates,  or  poor  muscular  or 
neurological  control  of  their  arms  or 
hands,  as  with  Parkinson's  disease. 

Current  Trends 

Nursing  homes  are  caring  for  an  aging 
population  that  has  more  acute  clinical 
conditions  than  in  the  past.  The  result 
is  a  higher  percentage  of  nursing  home 
residents  who  need  higher  levels  of 
care,  which  takes  more  staff  time  and 
leaves  less  time  for  routine  tasks,  such 
as  ensuring  that  residents  eat  their 
meals  and  drink  enough  fluids. 


'  Stone,  R.I.  (2001)  Frontline  workers  in  long-term 
care:  Research  challenges  and  opportunities. 
Generations,  25(11.  49-57. 

2  Stone,  R.I..  with  Weiner,  J.  A.  (2001).  Who  will 
care  for  us?  Addressing  the  long-term  care 
workforce  crisis.  Washington,  D.C:  Robert  Wood 
Johnson  Foundation. 

3  United  States  General  Accounting  Office. 
Nursing  Workforce:  Recruilment  and  Retention  of 
Nurses  and  Nurses  Aides  Is  a  Growing  Problem. 
(Washington,  DC.,  May  2001) 


In  addition,  evidence  suggests  that 
there  has  been  a  recent  increase  in 
assisted  living  facilities  that  house  many 
individuals  with  minimal  medical 
needs  who  previously  would  have  been 
cared  for  in  nursing  homes.  Both  of 
these  trends  have  resulted  in  a  frailer 
nursing  home  population  than 
previously,  with  residents  who  are  more 
dependent  on  nursing  staff  for  basic 
needs,  such  as  feeding  and  personal 
care.  A  critical  shortage  of  certified 
nurse  aides  in  many  parts  of  the  coimtry 
has  resulted  in  a  need  for  staff  who  are 
specially  trained  to  help  residents  eat  at 
mealtimes,  to  supplement,  not  replace 
certified  nurse  aides. 

Some  residents  only  need 
encoiuagement  or  minimal  assistance, 
which  does  not  require  nursing  training. 
Properly  trained  non-nursing  personnel 
could  provide  this  type  of  assistance. 
Nurse  aides  and  other  nursing  staff 
receive  training  so  that  they  are  able  to 
feed  residents  with  all  kinds  of  feeding 
problems.  A  higher  level  of  training  is 
required  of  nurse  aides  because  nurse 
aides  need  to  be  able  to  deal  with 
complicated  feeding  problems. 
However,  when  there  is  a  nurse  eude 
shortage,  it  is  often  the  case  that 
residents  without  complicated  feeding 
problems  receive  little  or  no  assistance 
at  mealtimes  with  eating  or  drinking, 
while  the  nursing  staff  focuses  on 
feeding  residents  with  complicated 
problems.  We  believe  there  is  a  place  in 
niu-sing  homes  for  the  use  of  feeding 
assistants  who,  after  proper  basic 
training  in  feeding  techniques  and 
working  with  the  elderly,  are  able  to 
feed  residents  who  do  not  have 
complicated  feeding  problems.  It  is 
reasonable  to  require  that  feeding 
assistants  receive  a  lower  level  of 
training  than  a  nurse  aide  because 
feeding  assistants  would  not  handle 
complicated  feeding  cases.  This  would 
allow  facilities,  if  they  choose,  to  train 
other  facility  employees  as  feeding 
assistants  so  that  available  staff  can  feed 
residents  at  mealtimes. 

Facility  Staff  Shortages 

Because  of  the  shortage  of  certified 
nurse  aides  emd  the  increasingly 
complex  medical  needs  of  residents, 
facilities  in  some  States  have  used  paid 
feeding  assistants  to  supplement 
certified  nurse  aides  to  ensure  that 
residents  take  in  adequate  food  and 
fluids.  Generally,  feeding  assistants 
used  by  these  facilities  are  part-time 
workers,  often  retired  individuals,  or 
homemakers  who  are  available  for  a  few 
hours  a  day.  They  may  also  be  older 
students  who  come  into  the  facility 
between  1  and  2  hours  either  at  the 
noon  or  evening  meal.  In  other  facilities. 


staff  shortages  are  so  acute  that  all 
norunedical  employees,  including  the 
administrator  of  the  facility,  are 
required  to  complete  training  and  help 
feed  residents  at  mealtimes.  Training 
facility  persormel  for  functions  other 
than  their  primary  position  is  known  as 
cross-training.  There  is  anecdotal 
evidence  that  cross-training  of 
personnel  in  nursing  homes  increases 
coordination  and  continuity  of  care. '  It 
also  contributes  to  increased  morale  and 
lower  staff  turnover. 

There  is  no  provision  in  Federal 
regulations  for  the  employment  of 
nursing  home  workers  who  perform 
only  a  single  task  without  completing  75 
hours  of  nurse  aide  training.  Currently, 
residents  must  be  fed  by  a  registered 
nurse,  licensed  practical  nurse,  or  a 
nurse  aide  who  has  completed  75  hours 
of  training  and  who  has  been  certified 
as  competent  to  perform  all  niu'se  aide 
tasks.  Volvmteers  may  also  feed 
residents.  The  reason  for  this  existing 
policy  is  to  ensure  that  residents  who 
cannot,  or  do  not,  feed  themselves  are 
fed  by  trained  nursing  staff.  This  is 
intended  to  protect  residents  from 
unskilled  workers  who  might  injiue  a 
resident  by  not  recognizing  serious 
medical  complications  associated  with 
eating. 

Wisconsin  and  North  Dako'ta  are  two 
States  in  which  nursing  homes  have  had 
serious  difficulty  hiring  enough  certified 
nurse  aides  and  have  used  feeding 
assistants  as  a  supplement  to  certified 
nurse  aides.  Other  States  have  expressed 
interest  in  using  paid  feeding  assistants, 
including  Ohio.  Minnesota,  Florida, 
California,  and  Illinois.  Florida  and 
Illinois  have  both  passed  laws  that 
permit  the  use  of  single  task  workers  in 
their  States,  but  they  have  not  yet 
implemented  the  provisions. 

Wisconsin  nursing  homes  have  been 
using  single-task  feeding  assistants  for 
tnore  than  7  years.  Wisconsin  uses  a 
structured,  formal  program  that  requires 
a  facility  wanting  to  implement  a 
feeding  assistant  program  to  submit  an 
application  for  approval  by  the  State. 
The  classes  are  taught  by  a  registered 
nurse,  with  a  registered  dietitian 
teaching  the  dietary  elements  of  the 
program.  A  facility's  approved  program 
must  include  the  following  core  areas: 
Interpersonal  communication  and  social 
interaction;  Basic  nursing  skills 
(including  infection  control);  Personal 
care  skills  (assisting  v^th  eating, 
hydration):  Basic  restorative  services 
(assistive  devices  for  eating);  Resident 


'  Stone.  R.I..  I^einhard.  S.C..  Bowers.  B.. 
Zimmerman.  D..  Phillips.  C.D..  Hawes,  C.  Fielding. 
j.A..  and  jacobson.  N.  (2002).£i'a/uafyon  of  the 
Wellspring  Model  for  Improving  .\ursing  Home' 
Quality. 
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rights;  and  special  problems  associated 
with  Dementia  (specialized  feeding  and 
intake  problems].  Participants  who 
complete  the  training  must  demonstrate 
skills  and  pass  a  woitten  test  with  a 
score  of  80  percent  or  better.  Feeding 
assistants  are  used  solely  for  feeding 
residents  who  have  no  feeding 
complications.  They  are  permitted  to 
feed  residents  only  in  the  dining  room 
and  operate  under  the  direction  of  a 
registered  nurse  or  licensed  practical 
nwse.  Feeding  assistants  serve  to 
supplement  care  delivered  by  certified 
nurse  aides,  which  frees  up  more    ^ 
extensively  trained  aides  to  perform 
more  complex  resident  care  tasks. 

North  Dakota  has  used  paid  feeding 
assistants  for  a  number  of  years  and  has 
a  slightly  less  formal  program  than  that 
of  Wisconsin.  The  residents  to  be  fed  are 
selected  by  the  dietary  and  nursing  staff. 
If  a  facility  has  a  nurse  aide  training 
program,  the  training  coordinator  and 
dietitian  work  together  to  train  new 
feeding  assistants  individually.  After 
training  and  orientation,  a  new  feeding 
assistant  is  assigned  to  one  resident  who 
needs  minimal  assistance.  As  the 
assistant  gains  skill  and  confidence,  he 
or  she  is  assigned  to  more  residents  at 
a  meal  or  to  a  resident  who  requires  a 
higher  level  of  skill  to  feed.  Typically, 
feeding  assistants  work  only  about  1  V-i 
horns  per  day,  providing  assistance  at 
either  the  noon  or  evening  meal. 

Conclusion 

We  are  committed  to  ensiuing  that 
long  term  care  residents  receive  the  best 
possible  care.  We  recognize  that  a 
shortage  of  certified  nurse  aides  may 
adversely  affect  resident  care  and 
prevent  many  residents  from  receiving 
adequate  help  with  eating  and  drinking. 
Further,  we  are  persuaded  by  the 
experience  of  States  that  have  used  paid 
feeding  assistants,  that  proper  training 
and  medical  direction  of  these  feeding 
assistants  minimizes  the  risk  to 
residents,  while  providing  substantial 
benefits  to  residents.  After  thoroughly 
considering  this  issue,  we  believe  that 
the  benefits  to  residents  outweigh  the 
potential  risks.  We  believe  that  a  policy 
change  to  allow  the  use  of  feeding 
assistants  can  be  accommodated  under 
existing  statute.  There  is  nothing  in  the 
statute  governing  requirements  for  long 
term  care  facilities  (sections  1819  and 
1919  of  the  Act)  that  would  preclude  the 
use  of  these  workers  and  we  believe  that 
there  is  no  conflict  with  other  statutory 
requirements. 

n.  Provisions  of  the  Proposed 
Regiilations 

We  proposed  that  feeding  assistants 
must  complete  successfully  a  State- 


approved  tJ  aining  course  that  meets 
minimum  I  ederal  requirements 
specified  in  proposed  §483.160.  These 
course  requirements  would  consist  of 
relevant  ite  ns  from  the  nurse  aide 
training  cui  riculum  and  would  include 
feeding  techniques;  assistance  with 
feeding  anc  hydration;  commimication 
and  interpersonal  skills;  appropriate 
responses  t )  resident  behavior;  safety 
and  emergency  procedures,  including 
the  Heimlic  h  Maneuver;  infection 
control;  res  dent  rights;  and  recognizing 
changes  in   esidents  that  are 
inconsistent  with  their  normal  behavior, 
and  the  im[  ortance  of  reporting  those 
changes  to  t  he  supervisory  nurse. 
Facilities  oi  States  may  want  to  add 
items  to  the  se  minimum  requirements. 

We  prop(  seithat  each  facility  that 
uses  feedin  ;  assistants  maintain  a 
record  of  th  3  individuals  who  have 
successful!; '  completed  the  feeding 
assistance  t  aining.  Facilities  would  be 
required  to  report  to  the  State  any 
incidents  ir  which  a  feeding  assistant 
has  been  fo  ind  to  neglect  or  abuse  a 
resident,  or  misappropriate  a  resident's 
property.  T  le  State  must  then  maintain 
a  record  of  ill  reported  incidents. 

We  prop(  sed  that  a  facility  may  use 
a  paid  feedi  ng  assistant  to  feed  residents 
who  do  not  have  a  clinical  condition 
that  would  "equire  the  training  of  a 
nurse  or  nu  -se  aide.  Selection  of 
residents  to  be  fed  would  be  made  by 
the  professi  anal  nursing  staff,  using  the 
compreheni  live  assessment.  Ninses  or 
nurse  aides  would  continue  to  feed 
residents  w  lo  require  the  assistance  of 
staff  with  n  ore  specialized  training, 
such  as  thoi  e  residents  with  recurrent 
lung  aspiral  ions,  difficulty  swallowing, 
or  those  res  dents  On  feeding  tubes  or 
parenteral/1  V  feedings.  Feeding 
assistants  w  ould  work  under  the  direct 
supervision  of  registered  nurses  (RN)  or 
licensed  pn  ictical  nurses  (LPN),  who  are 
in  the  unit  ( ir  on  the  floor  where  the 
feeding  assi  stance  is  furnished.  In 
proposed  §  183.75(e),  we  revised  the 
definition  g  f  "nurse  aide"  to  clarify  that 
paid  feedin  ;  assistants  are  not 
performing  nursing  or  nursing-related 
tasks. 

Feeding  a  ssistants  could  be  paid  by 
the  facility  pr  paid  under  ah 
arrangemerit  with  another  agency  or 
brganizatioi  (§488.301).  Facilities 
would  be  alle  to  use  staff  who  are  not 
health  care  personnel  as  feeding 
assistants  if  they  successfully  complete 
the  training  program.  This  might 
include  the  administrator,  activity  staff, 
clerical,  lau  ndry,  housekeeping  staff,  or 
others  who  see  residents  on  a  daily 
basis.  How*  ver,  feeding  assistants  are 
intended  to|  supplement  certified  nurse 


aides,  not  substitute  for  certified  or 
licensed  nmsing  staff. 

We  proposed  that  these  requirements 
would  not  apply  to  volunteers  and 
family  members. 

m.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  over  6,000  public 
comments  on  the  proposed  rule.  About 
99  percent  of  commenters  were 
overwhelmingly  supportive  of  the 
proposal,  but  raised  a  large  number  of 
issues  and  offered  many  suggestions  for 
clarifications  and  revisions  to  the  final 
regulation.  Commenters  supporting  the 
proposal  included  for-profit  and  not-for- 
profit  nursing  homes,  national  and  State 
nursing  home  associations,  national  and 
State, health  care  associations.  State 
health  and  human  services  agencies, 
United  States  Congresspersons,  and 
private  citizens.  Many  beneficiary 
advocates  and  employee  unions 
opposed  giving  facilities  the  option  to 
use  paid  feeding  assistants.  A  summary 
of  the  major  issues  and  our  responses 
follow. 

Facility  Option  To  Use  Feeding 
Assistants 

Comment:  One  commenter 
recommended  that  we  conduct  a  pilot 
study  or  do  further  research  before 
finalizing  the  proposal  because  there  is 
a  lack  of  data  that  would  support  the 
proposal.  Another  commenter  suggested 
that  we  implement  the  proposal,  but 
reevaluate  the  policy  in  3  years  to  see 
if  the  objective  is  being  met. 

Response:  We  believe  that  the 
experience  of  Wisconsin  and  North 
Dakota  has  provided  a  demonstration  of 
the  merits  of  the  use  of  paid  feeding 
assistants.  Both  States  have  reported 
that  in  facilities  that  use  feeding 
assistants,  the  benefits  to  residents 
include  fewer  cases  of  imexplained 
weight  loss  and  dehydration  than  in 
facilities  that  do  not  use  feeding 
assistants,  with  no  reported  ill  effects.     , 

Comment:  Some  commenters  believed 
that  the  proposal  is  illegal,  that  is,  there 
is  no  basis  in  the  law  to  support  the  use 
of  paid  feeding  assistants. 

Response:  Our  review  of  the  law 
indicates  that  there  is  nothing  that 
would  prohibit  the  use  of  feeding 
assistants  and  we  believe  that  we  have 
the  authority  and  discretion  imder  the 
law  to  implement  this  practice. 
Although  commenters  have  focused  on 
the  language  of  the  statute,  at  sections 
1819(b)(5)(F)  and  1919(b)(5)(F)  of  the 
Act  that  requires  persons  engaged  in 
nursing  or  nursing  related  care  to  be 
trained  either  as  a  nurse  or  nurse  aide, 
we  do  not  consider  the  kinds  of  tasks 
facilities  may  ask  feeding  assistants  to 


Federal  Register /Vol.  68,  No.  187 /Friday,  September  26,  2003 /Rules  and  Regulations  55531 


provide  as  either  nursing  or  nursing 
related.  While  feeding  has  been  part  of 
the  nurse  aide  training  curriculum,  that 
requirement  was  predicated  on  the 
nurse  aide  having  to  tend  to  persons 
with  pronounced  eating  complications 
(such  as  swallowing  disorders)  for 
which  specialized  training  is  essential. 
What  facilities  would  be  free  to  do  as  a 
result  of  this  rule,  however,  is  to  use 
persons  who  have  had  a  lesser  level  of 
tredning  to  assist  residents  who  have  no 
feeding  issues  that  require  any 
specialized  attention.  Thus,  we  do  not  . 
consider  feeding  assistants  who  may  be 
used  by  facilities  under  this  rule  to  be 
engaged  in  nursing  or  nursing  related 
activities. 

Comment:  Several  commenters  cited 
the  lack  of  Federal  oversight  built  into 
the  proposal. 

Response:  The  survey  process  will 
provide  the  Federal  oversight  of 
facilities'  use  of  feeding  assistants,  as  it 
does  for  other  participation 
requirements.  During  surveys  of  nursing 
homes,  surveyors  will  observe  the  meal 
or  snack  service  to  note  if  any  of  the 
residents  receiving  feeding  assistance 
are  having  trouble,  such  as  coughing  or 
choking.  If  this  is  observed,  surveyors 
will  investigate  to  determine  if  this  is  an 
unusual  occurrence  or  a  chronic 
problem  and  whether  feeding  assistants 
have  successfully  completed  the  8-hour 
training  course.  Surveyors  will  also 
determine  if  the  resident  receiving  the 
feeding  assistance  is  one  who  has  no 
complicated  feeding  problems.  This  will 
be  done  by  a  review  of  medical  charts 
and  discussion  with  the  professional 
niu-sing  staff.  Similarly,  surveyors  will 
note  concerns  about  supervision  of  paid 
feeding  assistants  and  investigate  how 
the  facility  provides  supervision  by 
interviewing  staff  during  meal  or  snack 
times  and  drawing  their  own 
conclusions  from  observations. 
Deficiencies  will  be  cited  by  surveyors 
when  they  identify  problems.  By 
retaining  training  and  employment 
records  of  feeding  assistants,  a  facility 
will  help  document  its  compliance  with 
Federal  requirements,  and  have  a  record 
that  surveyors  may  review  when  they 
survey  the  facility. 

Comment:  Some  commenters  were 
convinced  that  the  use  of  feeding 
assistants  will  not  improve  the  quality 
of  care  and  may,  in  fact,  lower  it.  One 
commenter  contended  that  Wisconsin's 
use  of  feeding  assistants  did  not  lead  to 
a  documented  improvement  in  quality 
of  care.  Others  commented  that  use  of 
feeding  assistants  would  disrupt  the 
continuity  of  care  and  reduce  quality  by 
creating  an  assembly  line  atmosphere. 

Response:  We  are  not  aware  oi  any 
data  that  would  suggest  that  there  is  an 


improvement  in  the  quality  of  care 
when  residents  are  helped  to  eat  by 
feeding  assistants,  nor  are  we  aware  of 
any  data  that  would  suggest  a  decline  in 
quality  of  care.  We  are  relying  on 
support  for  the  use  of  paid  feeding 
assistants  that  has  been  provided  by  the 
Wisconsin  and  North  Dakota  survey 
agencies.  Neither  agency  has  indicated 
that  use  of  feeding  assistants  has 
resulted  in  diminished  quality  of  care. 

Comment:  A  few  conunenters 
recommended  that  we  prohibit  a  facility 
from  training  feeding  assistants  when  it 
has  certain  deficiencies,  in  the  same 
way  we  currently  prohibit  a  facility 
from  training  nurse  aides.  For  example, 
commenters  suggested  that  we  prohibit 
facilities  from  training  feeding  assistants 
if  the  facility  has  (1)  any  deficiency  at 
level  F  or  above;  (2)  a  deficiency  at  any 
level  in  the  area  of  nutrition,  staffing, 
and  residents'  rights;  (3)  imposed 
against  it  a  per  instance  civil  money 
penalty  (CMP)  of  $5,000  or  more,  a  per 
day  CMP  of  $5,000  or  more 
cumulatively,  a  State  monitor,  or 
temporary  manager;  (4)  an  approved 
nurse-staffing  waiver. 

Several  consumer  advocacy  groups 
recommended  that  we  limit  the 
authority  for  a  facility  to  use  feeding 
assistcuits  to  facilities  that  are 
authorized  to  conduct  nurse  aide 
training  programs.  In  other  words,  if  a 
facility  loses  the  right  to  train  nurse 
aides,  it  should  also  lose  the  right  to 
♦rain  feeding  assistants.  Many  providers 
took  the  opposite  position,  that  a  facility 
that  loses  nurse  aide  training  rights 
should  retain  the  right  to  train  feeding 
assistants. 

Response:  The  prohibition  to  which 
commenters  refer  is  a  statutory 
requirement  that  causes  a  facility  to  lose 
the  right  to  train  nurse  aides  when  the 
facility  has  certain  deficiencies 
specified  in  the  law.  We  disagree  with 
commenters  and  believe  that  each  State 
needs  the  flexibility  io  respond  to 
specific  situations  and  make  its  own 
decision  whether  or  not  to  permit  a 
facility  to  train  and  use  feeding 
assistants. 

Facilitierthat  have  an  approved 
nurse-staffing  waiver,  which  waives 
requirements  in  §483.30  to  have  a  RN 
on  staff  8  hours  per  day,  7  days  per 
Week,  are  still  required  to  hav»  adequate 
numbers  of  LPNs  on  staff  at  all  times. 
Thus,  even  if  RNs  are  unavailable,  the 
supervision  requirement  for  feeding 
assistants  would  be  met  by  having  LPNs 
on  duty. 

Comment:  Many  commenters  said 
that  they  did  not  want  us  to  limit  hours 
worked  by  feeding  assistants  to 
mealtimes  and  advocated  permitting 
feeding  assistants  to  work  whenever 


needed  by  a  facility.. Some  facilities 
thought  that  feeding  assistants  could  be 
used  full  time  to  provide  snacks  and 
liquids  to  residents,  particularly  those 
who  cannot  leave  their  room.  These 
commenters  believed  that  this  would  be 
a  good  way  to  reduce  the  potential  for 
dehydration  since  assistants  would  have 
time  to  deliver  liquids,  provide  social 
stimulation,  and  encourage  bedfast 
residents  to  drink  more  fluids. 

Response:  The  text  pf  the  regulations  - 
does  not  limit  working  hours  to 
mealtimes.  According  to  §  483.35(h), 
facilities  may  use  feeding  assistants  at 
any  time  that  the  supervision 
requirements  are  met. 

Comment:  Many  providers  and 
individuals  expressed  strong  support  for 
the  use  of  existing  staff  as  feeding 
assistants,  after  proper  training.  A  large 
number  of  providers  reported  that  they 
favor  this  because  existing  staff,  such  as 
clerical,  dietary,  and  housekeeping  staff, 
are  already  trained  in  facility  policies, 
are  usually  well  acquainted  with 
residents,  and  have  time  available  to 
devote  to  feeding  residents. 

A  number  of  other  commenters  were 
opposed  to  using  existing  staff  as 
feeding  assistants,  citing  their  full-time 
responsibilities  and  concern  about 
added  burden. 

Response:  The  text  of  the  proposed 
regulations  permits  any  individual  to 
act  as  a  feeding  assistant  if  he  or  she 
meets  the  •  raining  and  supervision 
requirements  (§ 483.35(h)).  Each 
facility's  administrator  is  responsible  for 
allocating  a\  ailable  staff  to  necessary 
tasks  cuid  we  believe  that  it  is  reasonable 
to  leave  the  decision  to  the 
administrator  whether  to  use  as  feeding 
assistants  staff  who  are  not  health  care 
personnel. 

Comment:  Some  commenters 
suggested  requiring  that  facilities  assign 
feeding  assistants  to  certain  residents  to 
ensure  continuity  of  care. 

Response:  We  Wlieve  that  this 
decision  is  best  lejFt  to  each  facility  and. 
the  supervisor}'  nurses. 

Comment:  Consumer  advocates  were 
concerned  that  insufficiently  trained 
feeding  assistants  would  endanger 
residents.  Other  commenters  were 
concerned  that  feeding  assistants  might 
make  clinical  judgments  and  take 
actions  that  are  beyond  their  scope  of 
training  or  be  unable  to  handle 
emergency  situations. 

Response:  The  pinpose  of  the  training 
is  to  ensure  that  feeding  assistants  are 
properly  prepared  to  feed  residents  and 
recognize  emergency  situations  that 
need  the  immediate  help  of  a 
supervisor^'  nurse.  We  believe  that  a 
training  program  that  meets  the 
requirements  listed  in  §483.160  will 
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ensure  that  a  feeding  assistant  receives 
proper  training. 

Comment:  One  commenter  suggested 
that  we  consider  expanding  the  role  and 
training  of  feeding  assistants  so  that 
they  can  eventually  assist  in  feeding 
residents  with  complex  feeding 
problems. 

Response:  Individuals  who  have 
complex  feeding  problems,  such  as  the 
need  for  IV  or  parenteral  feedings, 
swallowing  problems,  and  those  with 
recurrent  limg  aspirations,  need  the 
assistance  of  professional  nurses  or 
certified  muses  aides  who  have  been 
trained  to  work  with  residents  who  have 
these  needs.  We  do  not  believe  that  it 
is  appropriate  for  feeding  assistants  to 
feed  any  residents  other  than  those  who 
are  low  risk  and  whose  eating  problems 
are  uncomplicated. 

Comment:  Two  senators  and  one 
congressman  wrote  in  support  of  the 
proposal,  noting  the  success  of  one  state 
that  used  feeding  assistants  and 
experienced  reduced  weight  loss  and 
dehydration  among  nursing  home 
residents.  These  commenters  also 
reported  that  the  Board  of  Niusing  of 
one  state  had  defined  feeding  as  a 
musing  task  and  was  concerned  that 
this  might  prevent  the  state  from  using 
feeding  assistants.  (In  the  proposal,  we 
indicated  that  feeding  assistants  would 
not  be  performing  nursing  or  musing- 
related  tasks.)  Another  commenter 
believed  that  feeding  is  a  nursing- 
related  service  and  should  not  be 
performed  by  an  individual  with 
minimal  training. 

Response:  The  definition  of  the  term, 
"nursing  and  nursing-related  tasks,"  is 
frequently  prescribed  by  State  law  and, 
therefore,  we  are  declining  to  impose  a 
Federal  definition  of  this  term  on  all 
States.  We  believe  the  matter  should  be 
left  with  the  State  in  those  situations  in 
which  State  law  or  standards-setting 
organizations  have  established  a 
definition  that  is  more  restrictive  than 
the  Federal  definition  permitting  the  use 
of  feeding  assistants.  We  suggest  that  the 
State  investigate  whether  a  revision  to 
State  law  would  resolve  this  issue. 

Staffing  Issues 

Comment:  One  consiuner  advocacy 
group  suggested  that  we  require  state 
survey  agencies  to  use  the  investigative 
protocol  for  staffing  from  the  State 
Operations  Manual  in  all  facilities  that 
request  to  use  or  use  feeding  assistants. 
This  protocol,  used  to  identify  problems 
that  may  be  associated  with  insufficient 
nursing  staff,  would  ensure  that  a 
facility  has  an  appropriate  number  of 
RNs  and  LPNs  to  supervise  feeding 
assistants. 


flespojiset  We  believe  that  facilities 
that  requesD  to  use  or  use  feeding 
assistants  skould  be  surveyed  in  the 
same  way  as  any  other  facility. 
Siuveyors  should  use  the  investigative 
protocol  for  staffing  only  when  systemic 
problems  relate  to  insufficient  musing 
staff.  j 

Commen^:  A  consumer  advocate 
asked  that  \^e  require  facilities  to  post 
informationi  about  the  numbers  of 
feeding  assiktants,  in  addition  to  the 
current  requirement  to  post  the  number 
of  licensed  and  unlicensed  staff 
employed  per  shift.  The  conunenter  also 
suggested  that  we  require  that  feeding 
assistants  \Mear  badges  or  name  tags  so 
that  they  w|ll  be  clearly  recognized  by 
other  staff. 

Responsa^  A  provision  in  the 
Medicare,  Medicaid  &  State  Child 
Health  Insuknce  Program  (SCHIP) 
Benefits  Im  )rovement  &  Protection  Act 
of  2000  (Bn  A)  requires  facilities  to  post 
daily  for  eai  h  shift  the  cvurent  number 
of  licensed  |nd  unlicensed  nursing  staff 
directly  responsible  for  resident  care  in 
the  facility.  This  provision  is  effective 
January  1,  2  303.  Because  paid  feeding 
assistants  di  >  not  qualify  as  licensed  or 
unlicensed  :  iiusing  staff,  facilities  do 
not  need  to  Dost  the  numbers  of  feeding 
assistants  ui  ed  by  the  facility.  However, 
we  will  consider  at  a  later  date  whether 
this  might  b  s  useful  and  what  additional 
burden  it  m  ly  impose  on  facilities. 

With  rega  :d  to  name  tags,  we  believe 
it  is  probablk  a  good  idea,  but  leave  that 
decision  to  pach  facility  and  do  not  see 
the  need  foi|  us  to  make  this  a 
requiremenl. 

Use  of  Volunteers 

Commentt  Several  commenters 
suggested  tnat  we  require  volunteers  to 
complete  the  training  requirements  for 
feeding  residents,  pointing  out  that  it  is 
inconsisteni  not  to  do  so. 

flesponse}  While  we  believe  that  it  is 
a  good  idea  JFor  family  members  and 
volunteers  1 5  take  the  training,  and  we 
encourage  i  ,  we  are  not  making  this  a 
requirement .  Many  volunteers  in 
facilities  are  family  members  who  are 
only  there  t(  i  feed  a  relative.  Often, 
family  mem  aers  have  been  feeding  the 
ailing  resid«  nt  for  years,  both  at  home 
and  in  the  fi  cility.  We  are  leaving  it  to 
each  facilit)!  to  determine  whether  or 
not  to  requii  e  volunteers  and  family 
members  to  complete  feeding  assistance 
training.  Ul  imately,  facilities  are 


responsible 


a  relative  or 


Payment  Iss  ues 

Comment 
concerned 


or  the  care  and  safety  of 


residents,  ei  en  if  the  resident  is  fed  by 


friend. 


Some  providers  were 
about  how  they  would  be 


paid  for  the  training  and  services  of 
feeding  assistants.  A  few  conunenters 
recommended  that  we  allocate  payment 
for  feeding  assistants  to  the  nursing  cost 
center. 

Response:  Skilled  musing  facilities 
will  not  receive  additional  Medicare 
payment  for  the  costs  of  using  feeding 
assistants.  Medicare  payment  for 
residents  in  skilled  musing  facilities  is 
made  through  a  prospective  pajrment 
system,  which  covers  all  costs  (routine, 
ancillary,  and  capital)  of  covered  skilled 
nursing  facility  services  furnished  to 
beneficiaries  luider  Part  A  of  the 
Medicare  program.  For  Medicare 
pajrment,  the  term  and  concept, 
"nursing  cost  center,"  is  outdated,  but 
still  may  be  used  in  some  State 
Medicaid  programs.  The  Medicare  SNF 
PPS  per  diem  pajmient  rate  is  based,  in 
part,  on  levels  of  care  and  resources 
required  and  received  by  residents, 
established  by  the  resident  assessment 
instnunent  specified  in  §  483.20.  The 
system  does  not  require  that  tasks 
performed  by  a  staff  person  fit  within  a 
direct  care  or  indirect  care  category 
(such  as  a  nursing  cost  center). 

Medicaid  payments  for  nursing 
facilities  are  established  by  each  State. 
Therefore,  it  would  be  up  to  individual 
States  to  determine  whether  they  would 
need  to  change  their  payment  rates  for 
those  facilities  that  use  feeding 
assistants  and  how  the  rates  would  be 
changed.  However,  because  feeding 
assistants  will  likely  be  paid  at  a 
minimum  wage,  which  is  less  than  the 
wage  pedd  to  certified  nurse  aides, 
facilities  participating  in  Medicare  and 
Medicaid  may  incur  less  cost  than  if 
they  had  hired  additional  certified  nurse 
aides  to  perform  feeding  and  hydration 
duties. 

Comment:  One  provider  reported 
using  workers  who  pass  out  trays, 
provide  beverages  and  condiments,  talk 
to  and  encourage  residents,  record  food 
intake,  and  perform  routine  dining  room 
tasks.  The  commenter  asked  if  the 
facility  would  be  able  to  continue  to  use 
these  workers. 

Response:  A  facility  may  continue  to 
use  workers  who  perform  the  dietary 
service  functions  described  by  the 
commenter.  They  need  not  be  trained  as 
feeding  assistants  if  they  do  not  feed 
residents.  Facilities  are  required  to 
employ  sufficient  support  personnel  to 
carry  out  the  functions  of  the  dietary 
service.  If  these  workers  successfully 
complete  the  feeding  assistant  training 
course,  the  facility  may  also  use  them  .to 
feed  residents.  However,  as  we 
indicated  in  the  last  response,  the 
Medicare  program  pays  skilled  nursing 
facilities  a  prospectively  determined  per 
diem  rate,  which  does  not  require  that 
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tasks  performed  by  personnel  fit  into  a 
direct  or  indirect  care  category.  For 
Medicaid  payment,  payment  is 
determined  by  each  Medicaid  state 
agency. 

Determining  Which  Residents  Can  Be 
Fed  by  Feeding  Assistants 

Comment:  One  state  commented  that 
it  is  cumbersome  to  rely  on  the 
comprehensive  assessment  to  determine 
which  residents  may  be  safely  fed  by  a 
feeding  assistant.  Instead,  the  decision 
should  be  left  entirely  up  to  the 
professional  judgment  of  the  licensed 
nurse.  A  consumer  advocacy  group  also 
indicated  that  the  comprehensive 
assessment/ annual  evaluation  is  not  an 
effective  tool  for  the  assessment  of 
residents  to  be  fed  because  the 
information  may  not  be  current.  Several 
organizations  suggested  that  we 
emphasize  the  importance  of  the  RN  or 
LPN's  professional  judgment  along  with 
input  from  the  interdisciplinary  team,  as 
reflected  in  the  comprehensive 
assessment,  when  selecting  residents  for 
feeding  assistance. 

Response:  We  agree  with  commenters 
and  are  revising  §483. 35(h)(l)(ii)  to  say 
that  the  decision  about  whether  a 
resident  is  to  be  fed  by  a  feeding 
assistant  is  based  on  the  charge  nurse's 
assessment  and  the  resident's  latest 
assessment  and  plan  of  care.  We  note, 
that  facilities  that  choose  to  use  paid 
feeding  assistants  remain  responsible  for 
any  adverse  actions  resulting  from  the 
use  of  these  assistants,  as  with  any  other 
employee. 

Comment:  An  organization 
representing  licensed  professionals 
suggested  that  the  RN  or  LPN  should 
consult  with  a  speech-language 
pathologist  when  a  resident  is  suspected 
to  have,  or  is  at  risk  for,  swallowing 
difficulties. 

Response:  We  have  no  objection  to 
this  and  facilities  may  use  this  approach 
if  they  choose. 

Comment:  Several  commenters 
indicated  that  the  criteria  for  selecting 
residents  to  be  fed  is  inadequate  and 
suggested  that  we  define  the  clinical 
conditions  that  would  require  feeding 
by  an  RN  or  LPN  or  nurse  aide.  Another 
commenter  suggested  that  we  prohibit 
feeding  assistants  from  feeding  residents 
with  swallowing  problems. 

Response:  We  believe  that  the  clinical 
decisions  as  to  which  residents  may  be 
fed  by  feeding  assistants  are  best  left  to 
the  professional  judgment  and 
experience  of  RNs  and  LPNs  who  work 
in  the  facility  and  have  personal 
knowledge  of  a  resident's  day-to-day 
condition.  If  we  were  to  define  clinical 
conditions,  we  would  only  be 
substituting  the  judgment  of 


professional  nurses  employed  by  the 
Federal  government  for  the  judgment  of 
nurses  working  in  facilities.  We  believe 
that  professional  nurses  conclude  that 
certain  clinical  t  onditions  relating  to 
eating  and  drinking  would  require  the 
skills  and  knowledge  of  an  RN  or  LPN. 
These  conditions  include,  but  are  not 
limited  to,  recurrent  lung  aspirations, 
difficulty  swallowing,  and  tube  or 
parenteral/rv  feedings. 

Comment:  One  commenter  suggested 
a  number  of  more  stringent 
requirements  for  facilities,  including  (1) 
obtaining  informed  consent  irom  the 
resident  or  resident's  representative  that 
the  resident  agrees  to  be  fed  by  a  feeding 
assistant  and  accepts  the  risks  and 
benefits;  (2)  an  individualized  feeding 
plan;  and  (3)  a  certification  by  a 
licensed  nurse  in  a  resident's  medical 
record  that  the  resident  can  be  safely  fed 
by  a  feeding  assistant  prior  to  each 
instance  of  feeding. 

Response:  We  understand  that  the 
commenter  intends  the  proposed 
provisions  to  be  in  the  best  interest  of 
residents,  but  we  believe  that,  for  the 
most  part,  they  are  unduly  burdensome 
for  facilities  to  implement.  To  require 
consent  before  a  resident  can  receive 
help  fi-om  a  feeding  assistant  implies 
that  this  is  a  high  risk  procedure,  which 
we  believe  it  is  not.  We  believe  that  the 
Wisconsin  and  North  Dakota  experience 
indicates  that  it  is  safe  to  use  well- 
trained  feeding  assistants  who  are 
properly  supervised.  It  would  be 
inconsistent  to  require  residents  to  give 
informed  consent  for  feeding  assistance 
when  they  need  not  do  so  for  any  other 
services  provided  by  a  facility.  Fiulher, 
a  feeding  plan  would  very  likely 
duplicate  part  of  the  care  planning 
process.  Consequently,  we  are  not 
revising  the  rule  to  accommodate  the 
commenter's  suggestions. 

Supervision 

Comment:  Commenters,  concerned 
about  lack  of  supervision,  pointed  out 
that  the  proposed  requirement,  in 
§  483.35(h)(2)(ii),  that  a  nurse  is  in  the 
unit  or  on  the  floor,  exceeds  the 
licensed  nursing  requirements  in  most 
states.  Other  commenters  worried  that 
the  shortage  and  high  turnover  rates  of 
licensed  and  unlicensed  nursing  staff 
could  mean  that  fewer  staff  are  familiar 
with  residents  and  could  result  in 
inadequate  monitoring. 

Response:  Facilities  are  required  by 
§483.30,  Nursing  services,  to  have 
sufficient  qualified  nursing  staff 
available  on  a  daiiy  basis  to  meet 
residents'  needs  for  nursing  care.  The 
requirement  in  §  483.30,  Nursing 
services,  is  that,  unless  waived,  a 
facility  must  have  a  RN  on  duty  8 


consecutive  hours  per  day.  7  days  a 
week.  A  facility  must  also  have  a 
sufficient  number  of  licensed  nurses 
and  other  nursing  personnel  on  a  24- 
hour  basis  to  provide  nursing  and 
related  services  to  residents.  The 
proposed  requirement  that  a  feeding 
assistant  work  under  the  direct 
supervision  of  a  RN  or  LPN  builds  on 
the  requirement  that  sufficient  licensed 
nursing  staff  are  on  duty  24  hours  a  day. 
We  believe  that,  if  a  facility  chooses  to 
use  feeding  assistants,  it  is  the  facility's 
responsibility,  and  in  its  best  interest,  to 
ensure  that  adequate  supervisory 
nursing  staff  is  available. 

However,  we  recognize  that  the 
supervision  requirement  is  unclear  and 
subject  to  a  variety  of  interpretations. 
Therefore,  we  are  revising  §483. 35(h)(2) 
by  removing  the  word,  "direct"  from  the 
phrase,  "direct  supervision,"  because  it 
may  unintentionally  imply  visual 
contact  between  a  feeding  assistant  and 
a  supervisory  nurse.  This  is  not  possible 
in  most  facilities,  especially  if  assistants 
are  feeding  residents  in  their  rooms. 
Next,  we  are  removing  the  requirement 
that  a  nurse  be  in  the  unit  or  on  the  floor 
where  the  feeding  assistance  is 
furnished  and  immediately  avciilable  to 
give  help.  As  commenters  noted,  this 
sentence  is  imclear.  While  we  are  not 
prescribing  the  precise  means  by  which 
facility  RNs  or  LPNs  assert  their 
supervisory  responsibilities,  we  will 
expect  that  facilities  do  so  in  a  way  that 
avoids  negative  outcomes  for  their 
residents.  Additionally,  we  are  requiring 
that  a  feeding  assistant  call  a 
supervisory  nurse  on  the  resident  call 
system  when  there  is  an  emergency  or 
a  need  for  help.  All  facilities  are 
currently  required  to  have  a  resident 
call  system. 

Comment:  Consumer  advocates 
expressed  concern  about  a  potential  lack 
of  supervision  and  suggested  that  all 
residents  who  are  fed  by  feeding 
assistants  be  fed  in  the  dining  room  or 
other  congregate  area  to  ensiu^  that  a 
licensed  nurse  is  physically  present. 
Other  commenters  supported  allowing 
feeding  assistants  to  feed  residents  in 
their  rooms,  citing  the  fact  that  many  of 
the  most  fiail  residents  do  not  go  to  the 
dining  room  and  are  least  likely  to  get 
adequate  assistance  with  eating. 
Numerous  commenters  cited  examples 
of  bedfast  residents,  unable  to  feed 
themselves  or  reach  the  food,  receiving 
no  help  at  mealtime,  after  which  the 
tray  is  removed,  untouched  by  the 
resident. 

Response:  We  share  commenters' 
concerns  about  adequate  supervision  of 
feeding  assistants  to  ensure  the  safety  of 
residents.  We  are  equally  concerned, 
however,  that  those  residents  who  are 
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unable  or  unwilling  to  go  to  a 
congregate  dining  area  receive  needed 
feeding  assistance  in  their  rooms.  We 
are  confident  that  the  nurse  in  charge, 
using  his  or  her  professional  judgment 
in  assessing  residents  who  are 
appropriate  for  feeding  assistance,  will 
be  able  to.  select  residents  who  can 
safely  be  fed  in  their  own  rooms. 

Comment:  An  organization 
representing  nursing  home  employees 
noted  that  nursing  staff  is  already 
overworked  and  supervising  feeding 
assistants  would  only  add  to  the  burden. 
Another  commenter  indicated  that  the 
proposed  supervision  requirement 
would  further  burden  RNs  and  LPNs 
because  they  would  have  to  stay  in  the 
dining  room  during  mealtimes  and  this 
would  limit  their  availability  elsewhere 
In  the  facility. 

Response:  Adequate  supervisory  staff 
is  just  one  factor  that  a  facility  needs  to 
consider  when  deciding  whether  or  not 
to  use  feeding  assistants.  If  a  facility 
chooses  to  use  paid  feeding  assistants,  it 
would  be  the  facility's  responsibility  to 
ensure  that  it  has  sufficient  RNs  and 
LPNs  available  to  adequately  supervise 
feeding  assistants  without  adding  undue 
burden  on  the  staff.  When  using  feeding 
assistants,  there  will  be  a  need  for  a 
facility  to  balance  the  increase  in  staff 
available  to  meet  resident  needs  with 
the  increased  need  to  supervise  these 
assistants. 

Training 

State-Approved  Training  Course 

Comment:  Several  providers  asked 
whether  facilities  would  be  able  to  hire 
paid  feeding  assistants  if  the  State  does 
not  approve  a  training  program  for 
feeding  assistants.  Many  providers 
supported  giving  facilities  maximum 
flexibility  to  implement  the  proposal 
without  lengthy  state  approval 
requirements.  One  commenter  suggested 
that  we  require  all  states  to  mandate 
feeding  assistant  programs  in  all 
facilities. 

Other  commenters  believed  that, 
before  facilities  may  opt  to  use  feeding 
assistants.  States  should  be  able  to 
decide  whether  implementing  feeding 
assistant  programs  is  in  the  best  interest 
of  the  State  or  consistent  with  State  law. 

Several  providers,  provider 
organizations,  and  States  asked  that  we 
remove  the  requirement  that  a  training 
course  for  feeding  assistants  be  State 
approved,  citing  potential  burden  on 
States,  cost,  and  delays  in  implementing 
feeding  programs.  One  State  with  a  large 
number  of  facilities  and  a  shortage  of 
resources  was  concerned  about  the 
potential  biu-den  of  approving  a  large 
number  of  feeding  programs. 
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Commenter ;,  instead,  suggested  that  we 
require  that  an  individual  complete  a 
training  cou  rse  that  meets  the 
requirement  s  of  §  483.160.  In  this  case, 
the  facility  ^  trould  maintain 
documentation  of  compliance  with  the 
requirements  and  surveyors  would 
review  the  t  aining  records  at  annual 
surveys. 

Many  stat  5s  and  providers  asked  for 
clarification  on  our  expectations  in 
terms  of  stale  approval.  They  wondered 
whether  oth  jr  entities,  such  as 
community  colleges,  would  be 
permitted  to  offer  the  training.  One 
commenter  i  loted  that  travel  to 
community  :olleges  and  cost  would 
discourage  i  idividuals  from  taking  the 
training.  Thi  (re  was  also  a  question 
about  the  fr(  quency  with  which  a  state 
would  need  to  review  or  reapprove  a 
feeding  assistant  program.  Another 
commenter  Suggested  that  we  offer  more 
specific  guiaance  to  states  to  assist  them 
in  establishing  criteria  for  training 
programs  aim  others  suggested  using 
established  inodels  from  Wisconsin  and 
North  Dakota. 

Response:  We  have  chosen  to  retain 
the  requiren  ent  that  States  approve 
training  pro;  rams  for  feeding  assistants. 
We  believe  t  lat  this  will  give  States  the 
necessary  cc  ntrol  and  flexibility  to 
structure  ap  )roval  processes  for  training 
programs  to  'it  the  needs  of  each  State. 
States  that  h  ive  large  numbers  of 
facilities  an(  resources  that  are 
stretched  to  Jie  limit  may  want  to 
minimize  an  y  burden  associated  with 
State  appro>;  al  of  training  programs, 
while  States  with  fewer  facilities  may 
structure  ap  )roval  in  a  very  different 
way. 

However,  iStates  also  have  the 
flexibility  ni  t  to  implement  a  program 


for  approval 


o  1 


Maiy 


of  feeding  assistant  training 


programs,  li  a  State  does  not  implement 
an  approval  jrogram,  the  result  is  that 
facilities  in  I  lat  State  will  not  be  able  to 
hire  any  paii  I  feeding  assistants. 

Training  Coi  itent 

Comment 
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changes, 
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We  received  a  variety  of 
training,  including 
idditional  requirements, 
r  squirements,  and  clarifying 
commenters  asked  that 
1  nore  specificity  on  training 
and  establish  a  minimum 

of  training.  Suggestions 
raining  ranged  from  5  to 
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scope  of  their  considerable  knowledge. 
However,  to  ensure  that  training  is  not 
conducted  in  a  superficial  manner,  we 
are  revising  §  483.160(a)  to  require  that 
a  training  course  for  feeding  assistants 
include,  at  a  minimum,  8  hours  of 
training. 

Comment:  A.  few  commenters 
suggested  that  we  specify  in  the  text  of 
the  regulation  that  a  feeding  assistant 
must  "successfully"  complete  the  entire 
training  course  before  he  or  she  is 
qualified  to  work  with  residents  in  the 
facility. 

Response:  We  agree  with  the 
commenters  that  successful  completion 
of  the  training  course  is  essential  and 
are  revising  §  483.35(h)(2){i)  by  adding 
the  word  "successful."  We  believe  that 
it  is  reasonable  to  expect  that  a  feeding 
assistant  will  successfully  complete  the 
training  course  before  working  directly 
with  residents.  This  is  a  basic  safety 
precaution  to  ensure  that  residents  are 
protected.  After  completion  of  training, 
a  facility  may  want  to  slowly  ease  a 
feeding  assistant  into  the  work  by 
feeding  a  resident  who  needs  minimal 
assistance,  as  North  Dakota  does. 

Comment:  Many  commenters 
advocated  requiring  a  competency  test 
before  feeding  assistants  are  permitted 
to  work  with  residents. 

Response:  We  are  not  including  a 
requirement  for  a  competency  test  in  the 
final  rule.  We  believe  that  the  instructor 
or  supervisory  nurse  will  be  able  to 
assess  the  competency  of  trained 
feeding  assistants. 

Comment:  Several  commenters 
objected  to  the  inclusion  of  the 
Heimlich  Maneuver  in  the  training 
course  and  its  use  by  feeding  assistants. 
They  were  concerned  that  its  use  by  a 
robust  feeding  assistant  on  a  frail 
resident  might  result  in  rib  fractures  or 
other  injuries.  Commenters  emphasized 
that  only  nursing  staff  should  determine 
the  need  for,  and  administer,  the 
Heimlich  Maneuver.  Instead,  they 
suggested  that  the  training  course 
emphasize  the  need  for  feeding 
assistants  to  recognize  symptoms  that 
should  be  immediately  reported  to 
licensed  supervisory  staff  for  further 
action. 

Response:  The  Heimlich  Maneuver  is 
an  emergency  procedure  that  is  taught 
to  the  public,  as  well  as  medical 
personnel.  It  seems  reasonable  to  retain 
this  training  requirement  in  view  of  the 
fact  that  nurse  aides  are  trained  to  use 
this  procedure  and  they  may  also  be 
strong  individuals.  Proper  training  is 
essential  and  feeding  assistants  will 
receive  the  same  training  on  the 
Heimlich  Maneuver  as  nurse  aides. 
Also,  experienced  RNs  tell  us  that 
training  in  handling  emergencies  will 
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emphasize  the  need  for  a  feeding 
assistant  to  call  for  help  immediately, 
and  then,  if  necessary,  begin  a 
procedine  hke  the  Heimlich. 

Comment:  One  comraenter  suggested 
that,  if  a  facility  uses  a  feeding  assistant 
under  an  arrangement  with  another 
organization,  the  facility  must  verify 
that  the  feeding  assistant  has 
successfully  completed  the  training. 

flesponse;  Section  483.35(h)(2) 
already  provides  for  this.  It  says  that,  if 
a  facility  uses  a  paid  feeding  assistant, 
the  facility  must  ensure  that  the 
individual  has  completed  a  State- 
approved  training  course.  The  bxnden  of 
proof  is  on  the  facility  to  ensure  that  any 
feeding  assistant  it  uses  is  properly 
trained. 

Comment:  Commenters  suggested  a 
number  of  additions  to  the  general 
training  requirements.  One  suggestion 
was  to  require  that  training  programs 
explicitly  include  feeding  problems  of 
the  cognitively  impaired,  since  60-70 
percent  of  nursing  home  residents  are 
cognitively  impaired.  Other  suggestions 
included  training  in  dementia,  food  and 
drug  interactions,  diet  consistencies, 
how  much  and  how  to  feed,  resident 
preferences,  difficulty  swallowing,  and 
emphasis  on  performing  only  feeding 
tasks  for  which  training  has  been 
provided.  A  consistent  concern  of 
commenters  was  a  need  for  a  training 
emphasis  on  recognition  and  prevention 
of  emergency  situations  associated  with 
feeding,  such  as  dysfunctional 
swallowing,  tracheal  aspiration, 
escfphageal  obstruction,  and  other 
potentially  severe  emergency  situations. 

Response:  It  is  important  to  note  that 
the  training  course  requirements 
proposed  in  §  483.160  are  minimum 
requirements.  States  and  facilities  are 
free  to  add  to  those  requirements. 
However,  many  of  the  training  additions 
suggested  by  commenters  appear  to  be 
more  useful  in  the  training  of  nurse 
aides  than  feeding  assistants,  who  will 
feed  residents  without  any  significant 
eating  problems. 

Comment:  Several  commenters 
suggested  that  we  address  payment  for 
training  in  the  same  way  that  we  do  in 
the  regulations  for  nurse  elides.  One 
commenter  asked  that  we  prohibit 
facilities  from  charging  potential  feeding 
assistants  for  training.  Another  asked  if 
a  facility  may  require  that  a  trained 
feeding  assistant  repay  the  facility  for 
training  if  he  or  she  leaves?  A 
commenter  asked  if  a  facility  can 
require  that  a  trained  feeding  assistant 
work  for  a  set  period  of  time. 

Response:  Judging  from  provider 
comments  received,  there  will  be  a 
strong  demand  for  feeding  assistants 
and  it  is  unlikely  that  facilities  will 


want  to  charge  for  training.  Generally, 
these  positions  will  be  part  time  and 
will  not  require  extensive  training  that 
would  be  costly  for  the  facility.  We 
think  it  is  lumecessary  to  amend  the 
regulations  to  provide  for  payment 
provisions  similar  to  those  for  wxrse 
aides.  With  regard  to  a  facility  entering 
into  a  contract  with  a  feeding  assistant 
that  would  require  that  individual  to 
work  for  a  certain  period  of  time,  there 
is  nothing  in  our  regulations  that  would 
prohibit  this  practice.  This  is  strictly 
between  the  facility  and  the  feeding 
assistant. 

Qualifications  of  Instructors 

Comment:  Many  individual 
commenters  and  professional 
organizations  asked  that  we  establish 
standards  or  qualifications  for 
instructors  of  the  training  program. 
Commenters  suggested  numerous 
licensed  or  certified  health  care 
professionals  who  could  conduct  the 
training,  including  RNs,  registered 
dietitians,  licensed  physical  therapists, 
licensed  speech  therapists,  and 
occupational  therapists.  Dietitians 
argued  that  they  have  the  expertise  in 
food  and  nutrition  issues  in  long-term 
care  settings,  are  trained  to  teach  self- 
help  feeding  devices,  and  basic 
restorative  feeding  services,  citing 
established  manuals  and  ma^rials  that 
would  support  this  practice. 
Occupational  therapists  argued  that  they 
are  trained  to  match  an  analysis  of 
disabilities  with  effective  interventions, 
resources  and  adaptations. 

Several  commenters  strongly 
recommended  that  we  prohibit  feeding 
assistants  from  teaching  each  other  on- 
the-job. 

Response:  It  is  apparent  that  a  niunber 
of  options  are  available  in  terms  of  the 
variety  of  licensed  or  certified  health 
care  professionals  that  may  be  qualified 
to  conduct  training  for  feeding 
assistants.  Some,  RNs  and  LPNs,  are 
employed  full  time  in  facilities  and 
would  be  available  without  additional 
cost  to  conduct  the  training.  Dietitians 
may  be  employed  by  a  facility  full  time, 
part  time,  or  on  a  consultant  basis. 
Other  health  care  professionals  may  be 
available  at  additional  cost;  however  we 
believe  that  it  would  be  inappropriate  to 
permit  a  feeding  assistant  to  train 
another.  Consistent  with  the  flexibility 
for  States  to  develop  a  State-approved 
training  program,  we  are  deferring  to 
States  the  decision  as  to  which 
individuals  would  be  qualified  to  teach 
the  feeding  assistant  training. 

Maintenance  of  Records 

Comment  Several  commenters 
pointed  out  that  there  is  no  requirement 


for  states  to  maintain  a  formal  registry 
of  feeding  assistants  or  to  check  with 
other  states  for  backgroimd  information. 
One  commenter  suggested  that  states 
report  information  on  feeding  assistants 
to  the  nurse  aide  registry  and  provide 
this  information  to  facilities  for  hiring 
purposes.  Others  suggested  that  we 
require  facilities  to  check  with  the  nurse 
aide  registry  before  employing 
individuals  as  feeding  assistants  in  case 
the  individual  had  worked  as  a  nurse 
aide  previously. 

Response:  We  have  decided  to 
include  only  ninse  aides  in  the  ninse 
aide  registry,  largely  because  the  law  is 
so  specific  about  the  requirements.  Also, 
we  believe  it  is  not  necessary  to  further 
burden  States  by  requiring  them  to 
establish  and  maintain  a  separate 
registry  for  feeding  assistants.  As  we 
explain  later  in  the  preamble,  states  are 
already  required  by  §  488.335  to  review 
and  investigate  all  allegations  of  abuse, 
neglect,  and  misappropriation  of 
resident  property.  This  information  can 
be  accessed  by  any  hiring  facility. 
Facilities  need  to  screen  feeding 
assistants,  as  any  other  employee,  to  try 
to  ensure  that  individuals  have  no 
history  that  would  preclude  their 
interaction  with  frail  elderly  residents. 

Comment:  Several  commenters 
reported  that  there  is  no  provision  for 
feeding  assistants  trained  in  one  facility, 
city,  or  state  to  carry  that  training 
forward  so  that  it  does  not  have  tq  be 
repeated.  There  is  no  requirement  for  a 
facility  to  request  a  copy  of  an 
individual's  training  record  before  he  or 
she  is  hired  as  a  feeding  assistant.  A 
commenter  suggested  that  we  establish 
a  requirement  for  states  to  have 
reciprocity  agreements  within  each  state 
or  between  states. 

Response:  It  is  no!  oin  intent  that 
individuals  repeat  training  when 
moving  to  another  facility.  However,  we 
believe  that  it  is  unnecessary  to 
establish  extensive  regulatory 
provisions  for  requesting  records  or  for 
state  reciprocity  agreements  in  this  case. 
As  withany  other  job  applicant,  a 
feeding  assistant  should  indicate  where 
he  or  she  was  last  employed  and  a 
hiring  facility  may  contact  the  former 
employer  to  verify  employment  and 
training.  States  are  currently  required  to 
review  allegations  of  abuse,  neglect,  or 
misappropriation  of  resident  property. 
A  hiring  facility  should  be  able  to 
contact  the  state  for  that  information. 

Reporting  Abuse,  Neglect,  and 
Misappropriation  of  Residents'  Property 

Comment:  Commenters  had  a  number 
of  suggestions  concerning  proposed 
§  483.160(c).  which  requires  a  facility  to 
report  to  the  state  all  incidents  of  a  paid 
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feeding  assistant  who  has  been  found  to 
neglect  or  abuse  a  resident,  or 
misappropriate  a  resident's  property. 
That  section  also  requires  a  state  to 
maintain  a  record  of  all  reported 
incidents.  One  state  reported  that  it 
already  has  a  requirement  for  criminal 
background  checks  and  a  law  requiring 
.that  facilities  report  allegations  of  abuse 
and  neglect.  Other  commenters 
suggested  language  changes  to  the  text. 
One  commenter  noted  that  §  483.160(c) 
is  inconsistent  with  §488.335,  which 
requires  a  state  to  review  all  allegations 
of  resident  neglect,  abuse,  and 
misappropriation  of  property,  and 
follow  procedures  in  §  488.332.  Section 
488.332  requires  a- state  to  establish 
procedures  to  investigate  complaints  of 
participation  requirements. 

Response:  We  agree  with  the 
commenter  regarding  requirements  in 
proposed  §  483.160(c).  Paragraph  (c)  is 
unnecessary  because  it  repeats  certain 
provisions  of  existing  §  488.335.  Since 
§488.335  already  establishes  state 
requirements  for  review  of  allegations  of 
neglect,  abuse,  misappropriation  of 
property,  and  procedures  for 
investigation  of  complaints  and 
hearings,  we  are  removing  proposed 
paragrapli  (c)  in  §483.160. 

Definition  of  Paid  Feeding  Assistant 

Comment:  Many  commenters  objected 
to  the  term,  feeding  assistant,  saying 
that  it  has  a  pejorative  connotation  and 
it  lacks  sensitivity  to  the  elderly.  Others 
thought  that  the  term  failed  to  include 
the  importance  of  fluid  intake. 
Commenters  suggested  a  variety  of 
alternatives,  including  the  following: 
meal  assistant;  food  and  hydration  aide 
or  assistant;  nourishment  aide,  nutrition 
assistant,  nutritional  aide,  nutrition- 
hydration  assistant;  dining  assistant; 
and  resident  assistant. 

Response:  The  commenters  make  a 
good  point,  which  we  had  not 
recognized  when  drafting  the  proposal. 
However,  the  term,  feeding  assistant, 
was  widely  used  by  states  and  • 
organizations^  before  our  proposal. 
Rather  than  change  the  term  in  the 
regulations,  we  suggest  that  facilities 
and  states  use  whatever  term  they 
prefer. 

IV.  Provisions  of  the  Final  Regulations 

For  the  most  part,  this  final  rule 
incorporates  the  provisions  of  the 
proposed  rule.  The  following  provisions 
of  this  final  rule  differ  from  the 
proposed  rule: 

•  We  are  reorganizing  and  revising 
§  483.35(h)  so  that  paragraph  (h)(1) 
applies  to  State  approval  of  training 
courses  for  feeding  assistants.  We  are 
adding  the  requirement  that  a  feeding 
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assistant  a  ust  successfully  complete  a 
State-appri  »ved  training  course,  and  do 
so  before  f(  leding  residents. 

•  Also,  ii  revised  §  483.35(h)(1),  we 
are  clarify]  ag  that  a  facility  may  use  a 
paid  feedii  g  assistant  if  it  is  consistent 
with  State  aw. 

•  In  revj  sed  §483. 35(h)(2),  we  are 
revising  th ;  supervision  requirement  to 
remove  th«  word,  "direct,"  from  the 
phrase,  "d  rect  supervision." 

•  Also,  i  Q  revised  §  483.35(h)(2),  we 
are  removi  ig  the  requirement  that  a 
supervisor  '  nurse  be  in  the  unit  or  on 
the  floor  w  lere  the  feeding  assistance  is 
furnished  i  nd  is  immediately  available 
to  give  hel  i,  if  necessary.  In  place  of 
that  senter  ce,  we  are  adding  the 
requiremei  t  that  a  feeding  assistant  call 
a  supervisciry  nurse  for  help  diuing  an 
emergency  on  the  resident  call  system. 

•  In  revised  §483. 35(h),  we  are 
adding  a  ni  iw  paragraph  (3)  concerning 
resident  se  ection  criteria  to  replace 
proposed  §  483.35(h)(l)(ii).  In  new 
paragraph  3),  we  are  replacing  the  term, 
"clinical  condition"  wiUi  the  phrase, 
"complical  ed  feeding  problem." 

•  In  §  48  3.35,  we  also  specify  that  a 
complicate  i  feeding  problem  includes, 
but  is  not  1  mited  to,  difficulty 
swallowinj ,  recurrent  lung  aspirations, 
and  tube  oi  parenteral/IV  feedings. 

•  Also,  i  1  §  483.35,  we  provide  that  a 
facility  mu  jt  base  resident  selection  on 
the  charge  lurse's  assessment  and  the 
resident's  1  itest  assessment  and  plan  of 
care. 

•  In  §48  3. 160(a),  we  are  adding  a 
requiremer  t  that  the  State-approved 
training  co  irse  include  a  minimum  of  8 
hours  of  trj  ining  covering  the  topics 
listed  in  §^  83.160(a). 

•  In  §  48  3.160(c),  we  are  removing  the 
requirement  that  a  facility  report  to  the 
State  all  incidents  of  a  paid  feeding 
assistant  wtio  has  been  found  to  neglect 
or  abuse  a  fesident,  or  misappropriate  a 
resident's  [  roperty,  and  that  a  State 
must  main  ain  a  record  of  all  reported 
incidents. '  'his  peu'agraph  imnecessarily 
duplicates  jxisting  requirements  in 
§488.335, ,  V^ction  on  complaints  of 
resident  ne  jlect  and  abuse,  and 
misappropi  iation  of  resident  property. 

V.  Collectii  n  of  Information 
Requireme  its 

Under  th  3  Paperwork  Reduction  Act 
of  1995,  w(  are  required  to  provide  30- 
day  notice  n  the  Federal  Register  and 
solicit  pub  ic  comment  before  a 
collection  <  f  information  requirement  is 
submitted  fp  the  Office  of  Management 
and  Budgei  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  Ol  iB  should  approve  an 
informatioi  i  collection,  section 
3506(c)(A)  3f  the  Paperwork  Reduction 


Act  of  1995  requires  that  we  solicit 
comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Nursing  homes  in  two  States  cxurently 
use  feeding  assistants  and  eight  other 
States  have  expressed  an  interest  in 
implementing  this  policy.  While  public 
comments  from  nursing  homes  and 
provider  organizations  indicated  strong 
support  for  the  use  of  feeding  assistants, 
only  13  States  responded  to  the 
proposal.  Some  States  indicated  interest 
and  others  had  concerns  about  the  cost 
of  implementation  and  other  issues,  so 
we  do  not  now  have  a  better  idea  of  how 
many  States  will  choose  to  approve  the 
use  of  feeding  assistants  in  nursing 
homes.  In  addition,  it  remains  a  facility 
option,  so  we  still  do  not  know  how 
many  facilities  in  which  States  will 
choose  this  option,  nor  do  we  know 
how  many  feeding  assistants  would  be 
used  by  each  facility.  There  are 
approximately  17,000  nursing  homes  in 
the  nation,  and  they  are  not  evenly 
distributed  within  States.  Wisconsin 
reported  that  about  25  percent  of 
nursing  homes  in  the  State  used  feeding 
assistants.  On  a  nationwide  basis,  we 
believe  that  it  is  reasonable  to  project 
that  20  percent  of  facilities  will  use 
feeding  assistants.  We  are  soliciting 
public  comment  on  each  of  these  issues 
for  the  following  sections  of  this 
document  that  contain  information 
collection  requirements: 

Section  483.160(b) 

1 .  Requirement 

A  facility  must  maintain  a  record  of 
all  individuals,  used  by  the  facility  as 
feeding  assistants,  who  have 
successfully  completed  the  training 
course  for  paid  feeding  assistants. 

2.  Burden 

We  estimate  that  20  percent  of 
nursing  homes  may  implement  this 
policy  (20  percent  of  17,000  =  3,400 
facilities/respondents).  If  we  assume 
that  each  facility  will  hire  two  feeding 
assistants,  this  results  in  a  total  of  6,800 
feeding  assistants.  Depending  on  the 
method  chosen  by  a  facility  to  collect 
this  information,  we  believe  that  each 
facility  (respondent)  would  spend  no 
more  than  30  minutes  per  month  (6 
hours  per  year)  entering  feeding 
assistant  information  into  its  record- 
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keeping  system.  Some  months,  facilities 
may  have  no  information  to  add.  With 
3,400  facilities  at  6  hours/year,  the  total 
would  be  20,400  hours  for  facilities. 
Using  a  clerical  wage  cost  of  $10  per 
hoiu,  the  total  facility  burden  is 
estimated  to  be  $204,000. 

We  are  submitting  a  copy  of 
regulation  §  483.160  to  0MB  for  its 
review  of  the  information  collection 
requirements.  The  revision  is  not 
effective  until  0MB  has  approved  it. 

If  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following  addresses: 
Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Information 
Services,  Information  Technology 
Investment  Management  Group,  Attn.: 
Julie  Brown,  Room  C5-16-03,  7500 
Seciuity  Boulevard,  Baltimore,  MD 
21244-1850; and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Brenda  Aguilar,  CMS 
Desk  Officer. 

Comments  submitted  to  OMB  may 
also  be  emailed  to  the  following 
address:  email:  baguilai@omb.eop.gov; 
or  faxed  to  OMB  at  (202)  395-6974. 

VI.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16. 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104^),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  This  rule  is  not  a  major 
rule.  The  costs  of  using  feeding 
assistants  will  be  covered  by  existing 
Medicare  payment  and,  most  likely 
Medicaid  payment,  depending  on  how  a 
State  establishes  payment  rates.  Skilled 
nursing  facilities  receive  an  all-inclusive 
per  diem  Medicare  payment  rate  for 
each  resident's  care.  This  includes  all 
costs  (routine,  ancillary,  and  capital]  of 
covered  skilled  nursing  facility  services 


furnished  to  beneficiaries  under  Part  A 
of  the  Medicare  program.  Skilled 
nursing  facilities  will  not  receive 
additional  Medicare  payment  for  the 
costs  of  using  feeding  assistants. 

Medicaid  pajTnents  for  nursing 
facilities  are  established  by  each  State. 
Therefore,  it  would  be  up  to  individual 
States  to  determine  whether  they  would 
need  to  change  their  payment  rates  for 
those  facilities  that  use  feeding 
assistants  and  how  the  rates  would  be 
changed.  However,  because  feeding 
assistants  will  likely  be  paid  at  a 
minimum  wage,  which  is  less  than  the 
wage  paid  to  certified  nurse  aides, 
facilities  participating  in  Medicare  and 
Medicaid  that  use  feeding  assistants 
may  incur  less  cost  than  if  they  had 
hired  additional  certified  nurse  aides  to 
perform  feeding  and  hydration  duties. 

State  costs  associated  with  feeding 
assistant  training  programs  are 
considered  administrative  expenses  and 
are  funded  under  Medicaid  with 
matching  funds  at  50  percent  Federal 
financial  participation.  Any  information 
we  have  on  potential  State  costs  of 
implementing  feeding  assistant 
programs  comts  fi-om  States  that  have 
used  such  programs  in  the  past.  One 
State,  Wisconsin,  has  a  well-structured 
program  and  has  experienced  relatively 
minimal  costs.  One  registered  nurse 
spends  approximately  10  percent  of  her 
time  reviewing  and  approving  facility 
feeding  assistant  training  programs.  This 
represents  10  percent  of  a  full-time 
equivalent  position  (FTE),  which  is 
reported  by  Wisconsin  to  be  a  cost  of 
about  $7,000  per  year.  At  a  time  when 
the  use  of  feeding  assistants  was 
highest,  a  quarter  of  Wisconsin's  420 
nursing  homes,  or  100  to  110  facilities, 
used  feeding  assistants.  The  number  of 
feeding  assistants  used  by  each  facility 
varies  according  to  the  size  of  the  home, 
with  the  maximum  number  estimated  to 
be  5  for  a  large,  200-  to  250-bed  home. 
Feeding  assistants  are  typically  paid  at 
the  same  minimum  wage.  The  number 
of  hours  each  feeding  assistant  works  at 
a  facility  is  also  variable  and  different 
for  each  worker  and  facility.  Further, 
some  facilities  use  only  existing  staff  as 
trained  feeding  assistants.  Because  of 
the  niunber  of  horns  worked  by  each 
feeding  assistant  is  variable,  we  do  not 
have  an  exact  estimate  of  the  total  cost 
to  Wisconsin  for  using  feeding 
assistants.  However,  this  summary  of 
Wisconsin's  program  may  be  helpful  to 
other  States,  which  are  interested  in 
establishing  feeding  assistant  programs. 
The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and  small 


government  jurisdictions.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by     . 
nonprofit  status  or  by  having  revenues 
of  $6  to  $29  million  in  any  1  year.  For 
purposes  of  the  RFA,  all  long-term  care 
facilities  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity.  The  Small  Business 
Administration  considers  62  percent  of 
long  term  care  facilities  to  meet  their 
definition  of  small  entity  (those 
facilities  with  total  revenues  of  $11.5 
million  or  less  in  any  1  year.  We  have 
determined  that  this  rule  will  affect 
these  entities,  but,  in  general,  we  expect 
any  cost  to  be  covered  by  Medicare  and 
Medicaid  program  payments. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  This  final  rule 
does  not  affect  small  rural  hospitals. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1 102(b)  of  the  Act  because  we 
have  detennined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditiue  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
final  rule  will  not  have  a  cost  greater 
than  $110  million  on  the  governments 
mentioned  or  on  the  private  sector.  In 
general,  we  believe  that  existing 
Medicare  and  Medicaid  payments  will 
cover  the  facility  costs  of  using  feeding 
assistants.  Costs  associated  with  surveys 
of  long  term  care  facilities  are  Federally 
funded,  as  are  costs  of  State  approval  of 
training  programs. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  final 
rule  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  believe  that  this  rule  contributes  to 
State  flexibility  by  giving  States  the 
option  to  allow  the  use  of  feeding 
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assistants,  control  over  how  to  structure 
the  process  of  the  approval  of  facility 
feeding  assistant  programs,  and  over 
elements  of  training,  including 
instructor  qualifications.  In  this  way. 
States  can  establish  policies  that  fit  their 
unique  circumstances.  We  believe  that 
this  rule  will  not  have  a  substantial 
effect  on  State  or  local  governments. 

B.  Anticipated  Effects 

These  provisions  will  affect  long  term 
care  facilities.  We  expect  the  provisions 
to  be  a  substantial  benefit  both  to 
facilities  that  are  short-staffed  and  to 
residents  who  need  help  with  eating 
and  drinking.  By  using  feeding 
assistants  to  help  residents  with  eating 
and  drinking,  facilities  can  use  trained, 
certified  nurse  aides  to  perform  other, 
more  complex  resident  care  tasks. 

Based  on  the  large  number  of 
comments  we  received  from  ninsing 
homes  in  a  variety  of  States,  we  now 
believe  that  there  is  widespread  support 
for  the  proposal  and  widespread  intent 
to  implement  the  provisions.  However, 
because  this  is  an  optional  provision, 
and  some  States  may  have  legal  barriers 
-  to  implementation,  we  do  not  know 
how  many  States  or  facilities  may 
implement  these  provisions,  or  how 
many  feeding  assistants  will  be  used  by 
facilities.  Based  on  public  comments, 
we  anticipate  that  some  facilities  may 
hire  no  additional  staff  as  feeding 
assistants,  opting  instead  to  u^ existing 
staff  whose  primary  function  is  not 
direct  care  of  residents,  such  as 
administrative  or  activities  staff.  We 
believe  that  feeding  assistant  training 
most  likely  will  be  conducted  by 
existing  facility  staff  and  that  there  will 
be  some  nominal  training  costs  to  the 
facility  since  training  requires  time 
away  from  other  duties  that  other  staff 
may  have  to  perform. 

State- Approved  Training  Programs 

We  require  that  a  feeding  assistant 
successfully  complete  an  8-hour  State- 
approved  training  course,  which  meets 
the  Federal  requirements  in 
§  483.160(a).  We  have  established  no 
requirements  on  how  States  are  to 
approve  these  programs,  thereby  giving 
each  State  the  flexibility  to  decide  what 
method  makes  the  most  sense  in  terms 
of  use  of  its  resources.  There  are  several 
ways  in  which  States  may  approach 
approval  of  training  programs.  States 
might  choose  to  develop  a  model 
training  program  that  complies  with 
Federal  requirements  and  require  that 
any  facility  that  trains  and  uses  feeding 
assistants  use  that  specific  program.  One 
model  might  be  based  on  an  existing 
training  program  already  established, 
such  as  those  conducted  in  Wisconsin 


or  North  D^ota.  A  State  might  choose 
to  do  a  paper  review  of  each  facility's 
training  program,  or  the  State  might 
insist  on  a  site  visit  to  review  a  facility's 
program.  Lastly,  a  State  might  initially 
deem  each  facility's  training  program 
approved  aid  then  review  the  program 
when  the  facility  is  next  surveyed.  For 
some  of  thebe  options,  a  State  may  need 
additional  itaff  hours  to  review  and 
approve  training  programs.  However, 
States  alrea  iy  review  and  approve 
training  pre  grams  for  nurse  aides,  so 
there  is  an  i  ixisting  administrative 
structvu-e  in|  place.  There  is  the  potential 
for  increased  State  costs  associated  with 
review  andjapproval  of  facility  feeding 
assistant  pipgrams.  However,  any  cost 
will  depen^  on  the  approval  method 
that  is  chosfen  by  each  State. 

1.  EffectSjon  the  Medicare  and 
Medicaid  programs. 

There  ara  approximately  17,000 
facilities  nationally.  Long  term  care 
facilities  thfat  participate  in  the 
Medicare  and  Medicaid  programs  must 
provide  thej  necessary  care  and  services 
to  residents  so  that  they  attain  or 
maintain  the  highest  practicable 
physical,  omental,  and  psychosocial  well 
being.  To  db  this,  facilities  must  employ 
sufficient  sjaff  on  a  24-hour  basis, 
including  iiursing  staff,  administrative, 
medically-nelated  social  services, 
dietary,  housekeeping,  and  mciintenance 
staff. 

The  Medicare  program  pays  for 
skilled  nuriing  facility  services  to 
eligible  bet  eficiaries  througb  a 
prospective  payment  system  that  covers 
all  costs  of  :overed  services  furnished  to 
residents  oi  i  a  per  diem  basis.  This 
Medicare  S  ^F  PPS  per  diem  payment 
rate  is  base  1,  in  part,  on  levels  of  care 
and  resour<  es  required  and  received  by 
residents. '  he  payment  rate  covers  all 
care  requiri  (d  and  received  by  a  resident 
and  does  n  »t  require  that  tasks 
performed  )y  a  staff  person  fit  within  a 
direct  or  in  lirect  care  category. 


Therefore, 


he  Medicare  program  would 


has 


C. 

There 
of  certified 
along  with 
willing  to 
Certified 


not  pay  a  s  illed  nursing  facility  any 
additional  unds  if  the  facility  chooses 
to  use  feed  ng  assistants. 

Medicaic  payments  for  nursing 
facilities  ai ;  established  by  each  State. 
Therefore,  t  would  be  up  to  individual 
States  to  d«  termine  whether  they  would 
need  to  ch<  nge  their  payment  rates  for 
those  facili  ies  that  use  feeding 
assistants  ^d  how  the  rates  would  be 
changed. 


AIte^na^ves  Considered 

been  a  continuing  shortage 
nurse  aides  in  recent  years, 
a  shortage  of  RNs  and  LPNs 
1  /ork  in  nursing  homes, 
nprse  aides  perform  the 


majority  of  resident  care  in  a  long  term 
care  facility  and  are  the  lowest  paid 
workers,  while  RNs  and  LPNs  receive 
higher  wages  commensurate  with  their 
advanced  training,  experience,  and 
supervisory  responsibilities. 

One  alterative  to  the  use  of  paid 
feeding  assistants  is  to  broaden  the 
hours  during  which  meals  are  served  so 
that  everyone  is  not  fed  at  the  same  time 
within  a  one-hour  mealtime.  Expanded 
meal  service,  covering  perhaps  a  3-hour 
mealtime,  or  a  restaurant  model,  where 
meals  are  available  most  of  the  time, 
would  allow  existing  staff  more  time  to 
help  feed  residents.  However,  this 
option  already  exists  in  regulations,  and 
other  than  a  few  innovative  facilities, 
nursing  homes  have  chosen  not  to  use 
this  method.  The  current  preference  of 
most  nursing  homes  is  for  an 
institutional  approach  in  which  meals 
are  served  to  adl  residents  early 
morning,  noon,  and  evening  at  fixed 
hours.  As  a  result,  the  nursing  home 
industry  prefers  the  use  of  feeding 
assistants  rather  than  an  expanded  meal 
service.  The  other  alternative  is  not  to 
publish  a  regulation  on  the  use  of 
feeding  assistants  and,  instead,  make 
greater  use  of  volunteers  to  assist  with 
feeding.  The  use  of  volunteers  to  assist 
with  feeding  assistance  is  permitted  in 
the  current  regulations.  However,  it  is 
questionable  whether  facilities  could 
find  sufficient  niunbers  of  volunteers  to 
meet  their  needs. 

D.  Conclusion 

We  believe  that  both  residents  and 
providers  will  benefit  from  these 
provisions.  Residents  will  receive  more 
assistance  with  eating  and  drinking, 
both  at  meals  and  at  snack  time. 
Facilities  will  be  able  to  use  existing 
staff  to  assist  at  mealtimes  and  hire 
additional  staff  to  meet  the  needs  of 
residents,  freeing  certified  nurse  aides  to 
perform  more  complex  tasks  that  require 
their  training.. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  483 

Grant  programs-health.  Health 
facilities,  Health  professions.  Health 
records,  Medicaid,  Medicare,  Nursing 
homes.  Nutrition,  Reporting  and 
recordkeeping  requirements,  Safety. 

42  CFR  Part  488 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 
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■  For  the  reasons  set  forth  in  the 
preamble,  CMS  is  amending  42  CFR 
chapter  IV  as  set  forth  below: 

■  A.  Part  483  is  amended  as  follows: 

PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

Subpart  B — Requirements  for  Long 
Term  CariB  Facilities 

■  1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  In  §  483.35,  the  introductory  text  is 
republished,  paragraph  (h)  is 
redesignated  as  paragraph  (i),  and  a  new 

^  paragraph  (h)  is  added  to  read  as  follows: 

§  483.35    Dietary  services. 

The  facility  must  provide  each 
resident  with  a  nourishing,  palatable, 
well-balanced  diet  that  meetsthe  daily 
nutritional  and  special  dietary  needs  of 
each  resident. 

(h)  Paid  feeding  assistants — (1)  State- 
approved  training  course.  A  facility  may 
use  a  paid  feeding  assistant,  as  defined 
in  §  488.301  of  this  chapter,  if— 

(i)  The  feeding  assistant  has 
successfully  completed  a  State- 
approved  training  course  that  meets  the 
requirements  of  §  483.160  before  feeding 
residents;  and 

(ii)  The  use  of  feeding  assistants  is 
consistent  with  State  law. 

(2)  Supervision,  (i)  A  feeding  assistant 
must  work  under  the  supervision  of  a 
registered  nurse  (RN)  or  licensed 
practical  nurse  (LPN). 

tii)  In  an  emergency,  a  feeding 
assistant  must  call  a  supervisory  nurse 
for  help  on  the  resident  call  system. 

(3)  Resident  selection  criteria. 
(i)  A  facility  must  ensure  that  a 

feeding  assistant  feeds  only  residents 
who  have  no  complicated  feeding 
problems. 

(ii)  Complicated  feeding  problems 
include,  but  are  not  limited  to,  difficulty 
swallowing,  recurrent  lung  aspirations, 
and  tube  or  parenteral/IV  feedings. 

(iii)  The  facility  must  base  resident 
selection  on  the  charge  nurse's 
assessment  and  the  resident's  latest 
assessment  and  plan  of  care. 


§483.7    [Amended] 

■  3.  Section  483.7  is  amended  as  follows: 
M  a.  In  paragraph  (e)(1),  the  definition  of 

"Nurse  aide"  is  amended  by  adding  a 
sentence  to  the  end  of  the  definition; 

■  b.  A  new  paragraph  (q)  is  added. 
The  additions  read  as  follows: 


§483.75    Administration. 


(e) 


(D* 


(1)  *   *   *  Nurse  aides  do  not  include 
those  individuals  who  furnish  services 
to  residents  only  as  paid  feeding 
assistants  as  defined  in  §488.301  of  this 
chapter. 
***** 

(q)  Required  training  of  feeding 
assistants.  A  facility  must  not  use  any 
individual  working  in  the  facility  as  a 
paid  feeding  assistant  unless  that 
individual  has  successfully  completed  a 
State-approved  training  program  for 
feeding  assistants,  as  specified  in 
§483.160  of  this  part. 

Subpart  D— Requirements  That  Must 
Be  Met  by  States  and  State  Agencies: 
Nurse  Aide  Training  and  Competency 
Evaluation;  and  Paid  Feeding 
Assistants 

■  4.  The  heading  of  subpart  D  is  revised 
to  read  as  set  forth  above. 

■  5.  A  new  §  483.160  is  added  to  read  as 
follows: 

§  483.1 60    Requirements  for  training  of 
paid  feeding  assistants. 

(a)  Minimum  training  course  contents. 
A  State-approved  training  course  for 
paid  feeding  assistants  must  include,  at 
a  minimum,  8  hours  of  training  in  the 
following: 

(1)  Feeding  techniques. 

(2)  Assistance  with  feeding  and 
hydration. 

(3)  Communication  and  interpersonal 
skills. 

(4)  Appropriate  responses  to  resident 
behavior. 

(5)  Safety  and  emergency  procedures, 
including  the  Heimlich  maneuver. 

(6)  Infection  control. 

(7)  Resident  rights. 

(8)  Recognizing  changes  in  residents 
that  are  inconsistent  with  their  normal 
behavior  and  the  importance  of 
reporting  those  changes  to  the 
supervisory  nurse. 

(b)  Maintenance  of  records.  A  facility 
must  maintain  a  record  of  all 
individuals,  used  by  the  facility  as 
feeding  assistants,  who  have 
successfully  completed  the  training 
course  for  paid  feeding  assistants. 

■  B.  Part  488,  subpart  E  is  amended  as 
follows:  5 

PART  488— SURVEY,  CERTIFICATION, 
AND  ENFORCEMENT  PROCEDURES 

Subpart  E — Survey  and  Certification  of 
Long  Term  Care  Facilities 

■  1 .  The  authority  citation  for  part  488 
continues  to  read  as  follows: 


Authority:  Sees.  1102  and  1871  of  tiie 
Social  Security  Act  (42  U.S.C.  1302  and 
1895hii). 

■  2.  Section 488.301  is  amended  by 
adding  a  new  definition  of  "Paid  feeding 
assistant"  in  alphabetical  order  to  read  as 
follows: 

§488^1     Definitions. 

As  used  in  this  subpart — 

*         *      '  *         *        * 

Paid  feeding  assistant  means  an 
individual  who  meets  the  requirements 
specified  in  §  483.35(h)(2)  of  this 
chapter  and  who  is  paid  to  feed 
residents  by  a  facility,  or  who  is  used 
under  an  arrangement  with  another 
agency  or  organization. 
***** 

(Catalog  of  Federal  Domestic  Assistance    ' 
Program  No.  93.773.  Medicare — Hospital 
Insurance:  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  22.  2003. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  S- 
Medicaid  Sen'ices.  ' 

Approved:  June  24,  2003. 
Tommy  G.  Thompson. 

Secretary. 

[FR  Doc.  03-24362  Filed  9-25-03;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1626 

Alien  Eligiblity  for  Representation  by 
LSC  Programs 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

summary:  The  Legal  Services 
Corporation  ("Corporation")  is  revising 
the  appendix  to  its  regulations  on 
restrictions  on  legal  assistance  to  aliens. 
This  appendix  sets  forth  a  listing  of 
documents  upon  which  recipients  may 
rely  to  verify  the  eligibility  of  non-U.S. 
citizens'  applicants  for  legal  assistance 
from  LSC-funded  programs. 
EFFECTIVE  DATE:  This  rule  is  effective  as 
of  September  26.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel,  Legal  Services 
Corporation,  3333  K  Street.  NW., 
Washington,  DC  20007-3522;  (202)  295- 
1624;  mcondray@lsc.gov.  - 
SUPPLEMENTARY  INFORMATION:  Recipients 
of  Legal  Services  Corporation 
("Corporation")  funds  are  permitted  by 
law  to  provide  legal  assistance  only  to 
U.S.  citizens  and  certain  legal  aliens. 
Recipients  are  required  to  verify  the 
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eligibility  of  non-U.S.  citizen  applicants      List  of  Sub)4  !Cts  for  45  CFR  1626 


for  legal  assistance  by  seeing 
docinnentary  proof  of  the  applicant's 
status.  This  appendix  sets  forth  a  listing 
of  documents  upon  which  recipients 
may  rely  to  verify  the  eligibility  of  non- 
U.S.  citizens  applicants  for  legal 
assistance  from  LSC-funded  programs. 


Aliens,  Gi  ant  programs — law, 


Individuals 
services. 


with  disabilities,  Legal 


■  For  reasoi  s  set  forth  above,  45  CFR 
1626  is  ame  ided  as  follows: 


Alien  Eligibility  for 


PART  1626— RESTRICTIONS  on 
LEGAL  ASSISTANCE  TO  ALIENS 

■  1.  The  authority  citation  for  Part  1626 
continues  to  read  as  follows: 

Authority:  Pub.  L.  104-208,  110  Stat.  1321; 
Pub.  L.  104-134,  110  Stat.  3008. 

■  2.  Th»  Appendix  to  Part  1626  is 
revised  to  read  as  follows: 


Appendix  to  Part  1626 

Representation  by  LSC  Programs 


Allen  category 


Immigration  Act  (INy ,) 


LSC  regs;  45  CFR 
§1626 


Examples  of  acceptable  documents 


LAWFUL  PERMANENT  RESIDENT 


INA§101(a)(20);8UtC 
§1101(a){20). 


§  1626.5(a) 


ALIEN  WHO  IS  —married  to  U.S.  crt- 
izen,  or. 

— parent  of  U.S.  citizen,  or — 

unmarried  child  under  21  of  U.S.  cit- 
izen 

and 

— has  filed  ah  application  for  adjust- 
ment of  status  to  permanent  resi- 
dency. 


INA§§208,  210,  244 
(replaced  by  INA 
§240A(b)  for  aiien^in 
proceedings  initiate ) 
on  or  after  4/1/97), 
245,  245A,  249;  8 
use  §§1158.  1160, 
1254  (replaced  by 
1229b(b)  for  aliens  in 
proceedings  initiate  J 
on  or  after  4/1/97) 
1255,  1255a,  1259 


§  1626.5(b) 


1-551  or  1-151 

or  1-181  (Memorandum  of  Creation  of  Record  of 
Lawful  Pennanent  Residence),  witfi  approval 
stamp; 

or  passport  bearing  immigrant  visa  or  stamp  indi- 
cating admission  for  lawful  permanent  resi- 
dence; 

or  order  granting  registry,  suspension  of  deporta- 
tion, cancellation  of  removal,  or  adjustment  of 
status  from  the  INS,  an  immigration  judge,  the 
BIA,  or  a  federal  court; 

or  1-327  Reentry  Permit; 

or  1-94  with  stamp  indicating  admission  for  lawful 
pennanent  residence; 

or  any  verification  from  INS  or  other  authoritative 
document. 

Proof  of  relationship  to  U.S.  citizen*  and  proof  of 
filingr 

1-485  (application  for  adjustment  of  status  based 
on  family-based  visa,  registry,  or  various  spe- 
cial adjustment  laws) 

or  I-256A  or  EOIR-40  (application  for  suspen- 
sion of  deportation) 

or  EOIR-42  (application  for  cancellation  of  re- 
moval) 

or  1-817  (application  for  Family  Unity) 

or  1-881  (application  for  NACARA  suspension  or 
special  rule  cancellation  and  adjustment) 

or  OF-230  (application  at  consulate  for  visa) 

or  1-1 29F  (Petition  for  Alien  Fiance(e)  (for 
spouses  and  children  of  USCs  applying  for  K- 
status) 

or  1-1 30  (family-based  immigrant  visa  petition) 

or  1-360  (self-petition  for  widow(er)  or  abused 
spouse  or  child) 

or  1-539  indicating  application  for  V  status 

or  1-589  (application  for  asylum) 

or  1-698  (application  to  adjust  from  temporary  to 
pennanent  residence) 

or  1-730  (refugee/asylee  relative  petition) 

or  any  verification  from  INS  or  other  authoritative 
document. 

•Proof  of  relationship  may  include:  copy  of  mar- 
riage certificate  accompanied  by  proof  of 
spouse's  U.S.  citizenship;  copy  of  birth  certifi- 
cate, religious  archival  document  siich  as  bap- 
tismal certificate,  adoption  decree  or  other  doc- 
uments demonstrating  parentage  of  a  U.S.  cit- 
izen; copy  of  birth  certificate,  baptismal  certifi- 
cate, adoption  decree,  or  other  documents 
demonstrating  alien  is  a  child  under  age  21, 
accompanied  by  proof  parent  is  a  U.S.  citizen; 
or  in  lieu  of  the  above,  a  copy  of  INS  Form  I- 
130  (visa  petition)  or  1-360  (self-petition)  con- 
taining information  demonstrating  alien  is  re- 
lated to  such  a  U.S.  citizen,  accompanied  by 
proof  of  filing. 
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Allen  category 


REFUGEE 


Immigration  Act  (INA) 


ASYLEE 


GRANTED  WITHHOLDING  OR  DE- 
FERRAL OF  DEPORTATION  OR 
REMOVAL. 


CONDITIONAL  ENTRANT 


H-2A  AGRICULTURAL  WORKER 


SPECIAL  AGRICULTURAL  WORKER 
TEMPORARY  RESIDENT. 


INA  §207,  8  use 
§1157. 


INA  §208,  8  use 
§1158. 


INA  §241  (b)(3)  or 
fomier  INA  § 243(h),  8 
use  §1251  (b)(3)  or 
former  8  USC 
§  1253(H). 


INA§203(a)(7),  8USC 
§  1153(a)(7). 

INA  §101  (a)(15)(H)(ii); 

8  USC  §1101 

(a)(15)(li). 
INA  §210  8  USC  §1160 


LSC  regs;  45  CFR 
§1626 


§  1626.5(C) 


§1626.5(0) 


§1626.5(6) 


Examples  of  acceptable  documents 


§  1626.5(d)  .. 
§1626,11  .... 
§  1626.10(d) 


"Proof  of  filing  may  include  a  fee  receipt  or  can- 
celled check  showing  that  the  application  was 
filed  with  the  INS  or  the  immigration  court;  a  fil- 
ing stamp  showing  that  the  application  was. 
filed;  or  a  copy  of  the  application  accompanied 
by  a  declaration  or  attestation  signed  by  the 
immigrant,  or  the  immigrant's  attorney  or  legal 
representative  for  the  application,  that  such 
form  was  filed.  Proof  of  filing  is  also  estab- 
lished by:  a  letter  or  Form  1-797  from  INS  or 
the  immigration  court  adcnowledging  receipt  of 
or  approval  of  one  of  the  above-listed  forms; 

or  Form  1-94  (arrival/departure  record)  or  1-512 
(advance  parole)  indicating  entry  to  pursue  an 
above-listed  application; 

or  I-688B  or  1-766  (employment  authorization 
document)  coded  8  CFR  §274a.  12(c)(9)  (ap- 
plicant for  adjustment),  (c)(10)  (applicant  for 
suspension  or  cancellation,  (c)(16)  (applicant 

-for  registry),  (c)(21)  (S-visa  principal  or  de- 
pendent), (c)(20)  or  (22)  (legalization  appli- 
cant), (c)(24)  (LIFE  Act  legalization  applicant), 
(a)(9)  (K-status),  (a)(13)(Family  Unity),  (a)(14) 
(LIFE  Act  Family  Unity),  <a)(15)  (V-status), 
(a)(16)  or  (c)(25)  (T-status)  or  (c)(8)  (asylum 
applicant). 

1-94  or  passport  stamped  "refugee"  or  "§207" 

or  I-688B  or  1-766  coded  8  CFR 
§274a.12(a)(3)(refugee)  or  §274a. 

12(a)(4)(paroled  as  refugee) 

or  1-571  refugee  travel  document 

or  any  verification  from  INS  or  other  authoritative 
document. 

1-94  or  passport  stamped  "asylee"  or  "§  208" 

or     an     order     granting     asylum     from     INS, 

immigrantion  judge,  BIA,  or  federal  court 
or  1-571  refugee  travel  document 
or  1-6888  coded  8  CFR  §274a.  12(a)(5)(asylee) 
or  any  verification  from  INS  or  other  authoritative 

document. 
1-94  stamped    '§  243(h)'  or    '241(b)(3)"  or  an 

order  granting  withholding  or  deferral  of  depor- 
tation or  removal  from  INS,  immigration  judge, 

BIA,  or  federal  court 
Also  acceptable 
I-688B  coded  8  CFR  §274a.12(a)(10)(granted 

withholding  of  deportation  or  removal) 
or  any  verification  from  INS  or  other  authoritative 

document. 
1-94  or  passport  stamped  "conditional  entrant" 
or  any  verification  from  INS  or  other  authoritative 

document. 
1-94  or  passport  stamped  "H-2" 
or  any  verification  from  INS  or  other  authoritative 

document. 
1-688,  688A,  6888,  or  766  indicating  issuance 

under  §210  (or  under  8  CFR  §274a,  12(a)(2). 

with  other  evidence  indicating  eligibility  under 

INA  §210) 
a-  any  verification  from  INS  or  other  authoritative 

document. 
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Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs,  General 
Counsels' Corporate  Secretary. 

(FR  Doc.  03-24327  Filed  9-25-03;  8:45  ami 

BILUNG  CODE  70SIMI1-P 


DEPARTMENT  OF  TRANSPORTATION 

ReMarch  and  Special  Programs 
Adminislration 

49  CFR  Parte  107  and  180 

[Docket  No.  RSPA-03-10373  (HM-220D)] 

RIN  2137-AD86 

Hazardous  Materials:  Approval 
Program  for  Certain  Persons 
Performing  Visual  Requaiification  of 
DOT  Specification  Cylinders; 
Extension  of  Compliance  Date 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Interim  fhlal  rule;  extension  of 
compliance  date  and  request  for 
comments. 

SUMMARY:  RSPA  is  extending  the 
compliance  date  of  the  regulations 
contained  in  49  CFR  107.805(f)  and 
180.209(g)  of  the  Hazardous  Materials 
Regulations  that  require  persons  who 
perform  visual  requaiification  of  DOT 
specification  cylinders  to  obtain 
approval  from  RSPA  and  to  mark  the 
requalifier  identification  number 
assigned  by  RSPA  on  cylinders 
successfully  requalified  after  September 
30.  2003.  This  September  30,  2003  date 
is  extended  to  May  31,  2004. 
DATES:  Effective  Date.  This  rule  is 
effective  September  26,  2003. 

Compliance  Date:  Delayed 
compliance  with  certain  requirements  is 
as  specified  in  the  regulatory  Jext. 

Comments  Date:  Comments  must  be 
received  by  October  27,  2003. 
ADDRESSES:  You  may  submit  comments 
identified  by  the  docket  number  RSPA- 
01-10373=  (HM-220D)  by  any  of  the 
following  methods; 

•  Web  Site:  iittp.7/d7ns.t/otgov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax;  1-202-493-2251. 

•  Mail;  Docket  Management  System; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
0001.  If  sent  by  mail,  comments  are  to 
be  submitted' in  two  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should, 
include  a  self-addressed  stamped 
postcard. 

•  Hand  Delivery;  Docket  Management 
System;  Room  PL-401  on  the  plaza  level 


of  the  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  DC,  between  9 
a.m.  and  5  ]i.m.,  Monday  through 
Friday,  exc<  pt  Federal  Holidays. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RI  nJ)  for  this  rulemaking.  All 
comments  r  jceived  will  be  posted 
without  change  to  http://dms.dot.gov 
including  aj  ly  personal  information 
provided.  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Rej  ister  published  on  April  1 1 , 
2000  (volur  le  65,  number  70;  pages 
19477-78),  3r  you  may  visit  http:// 
dms.dot.go\ . 

Docket:  F  )r  access  to  the  docket  to 
read  backgr  )und  documents  or 
comments  i  jceived,  go  to  http:// 
dms.dot.go\  at  any  time  or  to  the  Docket 
Management  System  (see  ADDRESSES). 
FOR  FURTHEtl  INFORMATION  CONTACT: 
Linda  Cooper,  (202)  366-4512,  Office  of 
Hazardous  Materials  Approvals  and 
Exemptions ,  or  Sandra  Webb,  (202) 
366-8553,  ( )ffice  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Afirainistration,  U.S. 

of  Transportation,  400 
SW.,  Washington,  DC 


Department 
Seventh  Str  set 
20590-000:  . 

supplemeniIary  information: 


I.  Backgrou  nd 

On  Augui  t  8,  2002.  the  Research  and 
Special  Pro  [rams  Administration 
(RSPA,  we)  published  a  final  rule  under 
Docket  No.  ?SPA-01-10373  (HM-220D) 
(67  FR  5162  5)  amending  the 
requirements  of  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180)  applici  ible  to  the  maintenance, 
requalificat  on,  repair,  and  use  of  DOT 
specificatioh  cylinders.  The  revisions 
were  made  p  simplify  the  regulations, 
respond  to  petitions  for  rulemaking, 
address  recftmmendations  of  the 
National  Trinsportation  Safety  Board, 
and  enhanc  3  the  safe  transportation  of 
hazardous  i  laterials  in  cylinders.  The 
effective  da  e  of  the  final  rule  was 
October  1,  ;  002. 

The  Augi  St  8.  2002  final  rule 
extended  c\  rrent  approval  requirements 
for  persons  who  requalify  DOT 
specificatio  i  cylinders  to  persons  who 
requalify  ca  rtain  cylinders  by 
performing  a  complete  external  visual 
inspection.  The  rule  requires  each 
person  who  performs  a  visual 
inspection  n  accordance  with 
§  180.209{g  to  obtain  an  approval  from 
us  and  to  m  ark  the  requalifier 
identificatii  m  number  assigned  by  RSPA 
on  a  cylindi  sr  that  successfully  passes  a 
visual  requ  ilification  after  September 
30,  2003.  T  le  approval  requirements  are 


contained  in  §  107.805(f).  The  approval 
requirements  do  not  apply  to  a  person 
who  does  prefiU  cylinder  inspections 
such  as  prescribed  in  §  173.301(a)(2)  or 
annual  inspection  of  self-contained 
breathing  apparatus  (SCUBA)  cylinders 
and  who  does  no  visual  requalifications 
under  §  180.209(g).  After  publication  of  . 
the  final  rule,  we  received  more  than 
2,300  applications  and  many  telephone 
calls  from  persons  asking  about  the 
approval  requirements. 

Because  of  the  number  of  applications 
that  we  continue  to  receive,  we  are  not 
able  to  complete  processing  and 
assigning  requalifief  identification 
numbers  by  the  October  1,  2003 
complicince  date  and  we  are  concerned 
that  many  affected  persons  may  not  get 
their  applications  in  by  that  date. 
Therefore,  in  this  interim  final  rule,  we 
are  extending  the  compliance  date  after 
which  persons  who  perform  visual 
cylinder  requalifications  under 
§  180.209(g)  must  obtain  approval  from 
us  and  mark  their  assigned  requalifier 
identification  number  on  cylinders  that 
have  been  successfully  requalified  to 
May  31,  2004. 

n.  Comments  on  This  Interim  Final 
Rule 

Because  October  1,  2003  is  the 
mandatory  compliance  date  cvmrently 
prescribed  in  the  HMR  for  marking 
cylinders  with  a  requalifier 
identification  number,  we  are  issuing 
this  interim  final  rule  without  prior 
notice  and  public  comments.  For  this 
same  reason,  we  are  making  these 
cimendments  effective  without  the 
customary  30-day  delay  following 
publication.  Although  an  opportunity 
for  public  comment  has  not  been 
provided  prior  to  the  issuance  of  this 
interim  final  rule,  we  are  seeking  public 
comments  to  this  action.  We  may    • 
further  amend  the  compliance  date  if 
warranted,  based  on  the  merits  of 
comments. 

ni.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  interim  final  rule  is  not 
considered  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  was  not  reviewed  by 
the  Office  of  Management  and  Budget. 
The  interim  final  rule  is  not  considered 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11034). 

This  interim  final  rule  amends  an 
August  8,  2002  final  rule  that  made 
revisions  to  requirements  applicable  to 
the  maintenance,  requaiification,  repair 
and  use  of  DOT  specification  cylinders. 
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A  regulatory  evaluation  prepared  for  the 
August  8,  2002  final  rule  is  available  for 
review  in  the  docket. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  {5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  a  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  interim  final  rule  imposes  no  new 
costs  of  compliance  on  the  regulated 
industry.  Based  on  the  assessment  in  the 
original  regulatory  evaluation,  I  hereby 
certify  that  while  this  interim  final  rule 
applies  to  a  substantial  number  of  small 
entities,  there  will  not  be  a  significant 
economic  impact  on  those  small 
entities.  A  detailed  regulatory  flexibility 
analysis  for  the  August  8,  2002  final  rule 
is  available  for  review  in  the  docket. 

C.  Executive  Order  13132 

This  interim  final  rule  has  been 
analyzed  in  accordance  with  the 
principles  and  criteris^  contained  in 
Executive  Order  13132  ("Federalism"). 
This  interim  final  rule  preempts  state, 
local,  and  Indian  tribe  requirements  but 
does  not  propose  any  regulation  with 
substantial  direct  effects  on  the  states, 
the  relationship  between  the  national 
government  and  the  states,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b)) 
preempting  state,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked)  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 


This  interim  final  rule  addresses 
covered  subject  item  5  above  and 
preempts  state,  local,  and  Indian  tribe 
requirements  not  meeting  the 
"substantively  the  same"  standard. 

Federal  hazardous  materials 
transportation  law  provides  at  section 
5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  federal  preemption.  The 
effective  date  may  not  be  earlier  than 
the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
The  effective  date  of  federal  preemption 
of  this  final  rule  is  90  days  ft'om 
publication  of  this  final  rule  in  the 
Federal  Register. 

D.  Execu  live  Order  13175 

This  interim  final  rule  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13175  ("Consultation 
and  Coordination  with  Indian  Tribal 
Governments").  Because  this  interim 
final  rule  does  not  significantly  or 
uniquely  affect  the  communities  of  the 
Indian  tribal  governments  and  does  not 
impose  substantial  direct  compliance 
costs,  the  funding  and  consultation 
requirements  of  Executive  Order  13175 
do  not  apply. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  interim  final  rule  does  not 
impose  unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more,  in  the  aggregate,  to  any 
of  the  following:  State,  local,  or  Indian 
tribal  governments,  or  the  private  sector. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  person  is  required  to 
respond  to  an  information  collection 
unless  it  displays  a  valid  OMB  control 
number.  The  amendments  contained  in 
this  interim  final  rule  impose  no 
chemges  to  the  information  collection 
and  recordkeeping  requirements 
contained  in  the  August  8,  2002  final 
rule,  which  were  approved  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35  and 
assigned  control  numbers  2137-0022 
(approved  through  09/30/2005)  and 
2137-0557  (approved  through  12/31/ 
2005). 

G.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 


Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

H.  Environmental  Assessment 

This  interim  final  rule  extends  the 
mandatory  compliance  date  for  certain 
persons  who  requalify  cylinders  to 
obtain  approval  fi-om  us  and  mark  their 
assigned  requalifier  identification 
number  on  successfully  requalified 
cylinders.  The  approval  requirements 
were  adopted  in  an  August  8,  2002  final 
rule.  The  regulatory  evaluation  prepared 
for  the  August  8,  2002  final  rule 
contains  an  environmental  assessment 
and  is  in  the  public  docket  for  this 
rulemaking.  The  August  8,  2002  final 
rule  incorporates  new  cylinder 
technologies  through  new  and  updated 
incorporations  by  reference  of 
consensus  standards  developed  by  CGA; 
increases  flexibility'  for  cylinder 
requalifiers,  and  users;  and  facilitates 
compliance  with  the  HMR  by  clarifying 
and  reorganizing  regulatory 
requirements  applicable  to  cylinders.  In 
addition,  the  August  8,  2002  final  nde 
improves  the  overall  safety  performance 
of  DOT  specification  cylinders  by 
addressing  several  identified  safety 
problems.  The  August  8,  2002  final  rule 
contains  revisions  to  reduce 
unintentional  releases  of  hazardous 
materials  from  cylinders  during 
transportation  and,  therefore,  will 
reduce  environmental  damage 
associated  with  such  releases.  To  the 
extent  that  the  revisions  in  this  interim 
final  rule  maintain  safety  for 
transportation  of  hazardous  materials  in 
cylinders,  we  find  that  there  are  no 
significant  environmental  impacts 
associated  with  this  final  rule. 

ListofSubfects 

49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation,  Packaging  and 
containers.  Penalties, -Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety, 
Packaging  and  containers.  Railroad 
safety,  and  Reporting  and  recording 
requirements. 

■  In  consideration  of  the  foregoing,  title 
49,  Chapter  I.  Subchapters  A  and  C  of  the 
Code  of  Federal  Regulations,  are 
amended  as  follows: 
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PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

■  1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Autfadritv:  49  U.S.C.  5101-5127,  44701; 
Sec.  212-213,  Pub.  L.  104-121, 110  Stat.  857; 
49CFR  1.45.  1.53. 

§107.805    [Amended] 

■  2.  bi  §  107.805,  in  the  last  sentence  in 
paragraph  (f),  amend  by  revising  the  date 
"September  30,  2003"  to  read  "May  31, 
2004". 

PART  ISO-COMTINUING 
QUALinCATION  AND  MAINTENANCE 
OFPACKAGINGS 

■  3.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§180.209    [Amended] 

■  4.  In  §  180.209(g),  in  the  fourth 
sentence,  amend  by  revising  the  date 
"September  30,  2003"  to  read  "May  31, 
2004". 

Issued  in  Washington  DC  on  September  17, 
2003  under  authority  delegated  in  49  CFR 
Part  1. 

Samuel  G.  Bonasso,  ^' 

•  Acting  Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  03-24354  Filed  9-25-03;  8:45  am] 
BIUJNG  COOE  4«10-«M> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-0aP^15712] 

RIN  2127-AH08 

Federal  Motor  Vehicle  Safety 
Standards;  Glazing  Materials;  Low 
Speed  Vehicles 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule,  delay  of  effective 
date  and  correcting  amendment. 

SUMMARY:  This  document  delays  the 
effective  date  of,  and  makes  a  correcting 
amendment  to,  the  final  rule  published 
on  July  25,  2003  (68  FR  43964)  that 
updates  the  Federal  motor  vehicle  safety 
standard  on  glazing  materials. 
DATES:  The  effective  date  of  the  final 
nde  amending  49  CFR  part  571, 
published  at  68  FR  43964,  July  25,  2003, 
as  corrected  by  the  amendment  in  this 


document,  i  i  delayed  from  September 
23,  2003,  to  January  22,  2004.  Voluntary 
compliance  is  permitted  before  that 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  ai^  policy  issues:  Mr.  John 
Lee,  Office  of  Grashworthiness 
Standards,  l^VS-112,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Striet,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-4924.  Fax: 
(202) 366-4$29. 

For  legal  issues:  Nancy  Bell,  Attorney 
Advisor,  Of^ce  of  the  Chief  Counsel, 
NCC-112,  NJational  Highway  Traffic 
Safety  Administration,  400  Seventh 
Washington,  DC  20590. 
202) 366-2992.  Fax:  (202) 


Street,  SW 
Telephone 
366-3820. 
SUPPLEMENTARY  INFORMATION: 


Backgrounc 

The  stand  u"ds  that  are  the  subject  of 
these  correc  ions  are  Federal  Motor 
Vehicle  Saft  ty  Standard  (FMVSS)  No. 
205,  "Glazii  g  materials,"  and  FMVSS 
No.  500,  "L(  w-speed  vehicles."  A  final 
rule  amendijig  these  standards  was 
published  op  July  25,  2003  (68  FR 
43964).  The  rule  updates  FMVSS  No. 
205  so  that  i  t  incorporates  by  reference 
the  1996  vei  sion  of  the  industry 
standard,  A:  aerican  National  Standard 
for  Safety  G  azing  Materials  for  Glazing 
Motor  Vehi<  les  and  Motor  Vehicle 
Equipment  I  Operating  on  Land 
Highways  ('  ANSI/SAE  Z26.1-1996"), 
on  motor  ve  licle  glazing.  Currently,  the 
Federal  standard  references  the  1977 
version  of  tl  e  industry  standard  and  the 
1980  supplement  to  that  standard.  The 
July  2003  fii  lal  rule  also  simplifies 
understandi  ng  of  the  Federal  glazing 
performance !  requirements.  The 
amendment  >  of  the  past  20  years  to  the 
standard  res  ulted  in  a  patchwork  of 
requirements  in  the  Federal  standard 
that  needed  to  be  read  alongside  the 
industry  sta  idard  in  order  to  gain  a 
comprehens  ive  understanding  of  the 
overall  requ  rements  of  the  Federal 
standard. 

Need  for  Co  rrection 

As  publis  led,  the  July  2003  final  rule 
contained  ei  xors  that  need  correction. 
First,  this  d(  icument  corrects  the 
effective  dal  e  of  the  final  rule  to  provide 
the  180-day  lead-time  discussed  in  the 
preamble.  T  le  DATES  section  of  the 
document  incorrectly  cited  that  the  rule . 
would  becoi  ne  effective  on  September 
23,  2003.  Tlis  has  been  corrected  in  the 
DATES  sectic  n  of  this  document  to  state 
that  the  effe  :tive  date  for  the  July  2003 
final  rule  is  fanuary  22,  2004,  which  is 
180  days  after  the  publication  date  of 
the  July  200  3  final  rule. 


Second,  this  document  corrects  an 
inadvertent  omission  of  a  location 
restriction  for  Item  4A  glazing.  In  the 
current  FMVSS  No.  205  (S5.1.2.11J, 
NHTSA  only  permits  Item  4A  glazing — 
Rigid  Plastic  for  Use  in  Side  Windows 
Rearward  of  the  "C"  Pillar — to  be  used 
in  side  windows  rearward  of  the  "C" 
pillar.  As  stated  in  the  final  rule 
permitting  the  installation  of  Item  4A 
glazing  published  on  August  12, 1996 
(61  FR  41739)  and  subsequent  letters  of 
interpretation,  NKTSA  does  not  permit 
Item  4A  glazing  near  rear-facing  seats  or 
side-facing  seats  in  any  motor  vehicle 
because  of  the  concern  that  occupants 
riding  in  those  seating  locations  may  be 
able  to  contact  their  heads  against  Item 
4 A  glazing  in  a  crash.  The  breaking  of 
rigid  plastic  windows  in  a  crash  could 
leave  sharp,  pointed  shards  in  the 
window  frame  which  could  easily  be 
contacted  by  an  occupant's  head.  There 
is  also  concern  about  occupant  injury 
resulting  from  large  shards  of  rigid 
plastic  glazing  being  propelled  inward 
by  vehicle  impacts  with  trees,  poles,  or 
other  vehicles.^ 

In  the  July  2003  final  rule,  NHTSA 
incorporated  by  reference  the  ANSI/SAE 
Z26.1-1996  provision  for  Item  4A 
glazing  that  closely  mirrors  the 
requirements  contained  in  the  current 
FMVSS  No.  205.  It  has  come  to  our 
attention,  however,  that  the  ANSI/SAE 
Z26.1-1996  provision  for  Item  4A 
glazing  does  not  contain  the  restriction 
that  this  Item  of  glazing  only  be 
permitted  for  use  in  side  windows 
rearward  of  the  "C"  pillar.  It  would  also 
permit  Item  4A  glazing  in  the  rear 
windows  of  vehicles  that  previously 
were  not  allowed  to  have  Item  4A 
glazing  in  aqy  windows  other  than  some 
rear  side  windows.  The  omission  of  this 
restriction  was  inadvertent  and,  as  such, 
was  not  discussed  or  considered  in 
either  the  Notice  of  Proposed 
Rulemaking  published  on  August  4, 
1999  proposing  to  amend  FMVSS  No. 
205  by  incorporating  by  reference  ANSI/ 
SAE  Z26.1-1996  or  in  the  July  2003 
final  rule.  As  such,  the  agency  is  taking 
this  opportunity  to  correct  the 
regulatory  text  of  FMVSS  No.  205  to 
make  clear  that  Item  4A  glazing  is  only 
permitted  for  use  in  side  windows 
rearward  of  the  "C"  pillar. 


'  While  not  discussed  in  the  1996  flnal  rule,  the 
reduction  in  visibility  through  rear  windows  using 
plastic  glazing  due  to  abrasion  and  weathering 
creates  significant  safety  concerns  because  a  driver 
may  have  insufficient  visibility  to  avoid  a  crash  in 
the  flrst  place.  This  issue  was  not  discussed  in  the 
1996  final  rule  because  all  parties  to  that 
rulemaking  agreed  that  inferior  visibility  in  thfe^ear 
window  created  an  unsafe  driving  condition. 
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CorrectiGn  of  Publication 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles. 

■  In  consideration  of  the  foregoing,  49 
CFR  Part  571  as  amended  at  68  FR  43964 
(July  25,  2003)  is  further  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  Part  571  of 
Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  571.205  is  amended  by 
adding  S5.5  to  read  as  follows: 


§571.205— Standard    No.  205;  Glazing 
materials 

***** 

S5.5     Item  4A  Glazing.  Item  4A 
glazing,  as  specified  in  ANSl/SAE 
Z26. 1-1996,  may  only  be  used  in  side 
windows  rearward  of  the  "C"  pillar. 

*  *        *        *        * 

Issued:  September  23,  2003.  .  . 

Roger  A.  Saul. 

Director,  Office  of  Crasbworthiness 
Standards. 

(FR  Doc.  03-24346  Filed  9-23-03;  3:34  pm] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  593 

[Docket  No.  NHTSA-2003-16205] 

RIN  2127-AJ19 

List  of  Nonconforming  Vehicles 
Decided  To  Be  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the  list 
of  vehicles  not  originally  manufactured 
to  conform  to  the  Federal  motor  vehicle 
safety  standards  that  NHTSA  has 
decided  to  be  eligible  for  importation. 
This  list  is  contained  in  an  appendix  to 
the  agency's  regulations  that  prescribe 
procedures  for  import  eligibility 
decisions.  The  revised  list  includes  all 
vehicles  that  NHTSA  has  decided  to  be 
eligible  for  importation  since  October  1, 
2002.  NHTSA  is  required  by  statute  to 
publish  this  list  aimually  in  the  Federal 
Register. 


DATES:  The  revised  list  of  import  eligible 
vehicles  is  effective  on  September  26, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA,  (202)  366-3151. 
SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C.  30141(a)(1)(A),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115,  and  of  the  same  model  year  as 
the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S. -certified 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  wilh,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as  the 
Secretary  of  Transportation  decides  to 
be  adequate. 

Under  49  U.S.C.  30141(a)(1),  import 
eligibility  decisions  may  be  made  "on 
the  initiative  of  the  Secretary  of 
Transportation  or  on  petition  of  a 
manufacturer  or  importer  registered 
under  [49  U.S.C.  30141(c)]."  The 
Secretary's  authority  to  make  these 
decisions  has  been  delegated  to  NHTSA. 
The  agency  publishes  notice  of 
eligibility  decisions  as  they  are  made. 

Under  49  U.S.C.  30141(b)(2),  a  list  of 
all  vehicles  for  which  import  eligibility 
decisions  have  been  made  must  be 
published  annually  in  the  Federal 
Register.  On  October  1, 1996,  NHTSA 
added  the  list  as  an  appendix  to  49  CFR 
part  593,  the  regulations  that  estabUsh 
procedures  for  import  eligibility 
decisions  (61  FR  51242).  As  described 
in  the  notice,  NHTSA  took  that  action 
to  ensure  that  the  list  is  more  widely 
disseminated  to  government  personnel 
who  oversee  vehicle  imports  and  to 
interested  members  of  the  public.  See  61 
FR  51242-13.  In  the  notice,  NHTSA 
expressed  its  intention  to  annually 
revise  the  list  as  published  in  the 
appendix  to  include  any  additional 
vehicles  decided  by  the  agency  to  be 
eligible  for  importation  since  the  list 
was  last  published.  See  61  FR  51243. 
The  agency  stated  that  issuance  of  the 
document  announcing  these  revisions 
will  fulfill  the  annual  publication 


requirements  of  49  U.S.C.  30141(b)(2). 
Ibid. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  ant/  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  E.O.  12866.  NHTSA  has 
analyzed  this  rulemaking  action  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I    r 
certify  that  the  revisions  resulting  from 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  regulatory  flexibility 
analysis. 

Because  this  rulemaking  does  not 
impose  any  regulatory  requirements,  but 
merely  furnishes  information  by 
revising  the  list  in  the  Code  of  Federal 
Regulations  of  vehicles  for  which 
import  eligibility  decisions  have  been 
made,  it  has  no  economic  impact. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  will  be  affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  it  will  not  significantly 
affect  the  human  environment. 

5.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  the  agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

6.  Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  It  does  not  repeal  or 
modify  any  existing  Federal  regulations. 
A  petition  for  reconsideration  or  other 
administrative  proceeding  will  not  be  a 
prerequisite  to  an  action  seeking  judicial 
review  of  this  rule.  This  rule  does  not 
preempt  the  states  from  adopting  laws 
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or  regulations  on  the  same  subject, 
except  that  it  will  preempt  a  state 
regulation  that  is  in  actual  conflict  with 
the  Federal  regulation  or  makes 
compliance  with  the  Federal  regulation 
impossible  or  interferes  with  the 
implementation  of  the  Federal  statute. 

7.  Notice  and  Comment 

NHTSA  finds  that  prior  notice  and 
opportxmity  for  comment  are 
luinecessary  under  5  U.S.C.  553(b)(3)(B) 
because  this  action  does  not  impose  any 
regulatory  requirements,  but  merely 
revises  the  list  of  vehicles  not  originally 
manufactured  to  conform  to  the  Federal 
motor  vehicle  safety  standards  that 
NHTSA  has  decided  to  be  eligible  for 
importation  into  the  United  States  to 
include  all  vehicles  for  which  such 
decisions  have  been  made  since  October 
1,  2001. 

In  addition,  so  that  the  list  of  vehicles 
for  which  import  eligibility  decisions 
have  been  made  may  be  included  in  the 
next  edition  of  49  CFR  parts  400  to  999, 
which  is  due  for  revision  on  October  1 , 
2002,  good  cause  exists  to  dispense  with 
the  requirement  in  5  U.S.C.  553(d)  for 
the  effective  date  of  the  rule  to  be 
delayed  for  at  least  30  days  following  its 
publication. 

List  of  Subjects  in  49  CFR  Part  593 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

■  In  consideration  of  the  foregoing,  part 
593  of  Title  49  of  the  Code  of  Federal 


Regulations 
vehicle  not 
conform  to 
Safety  Standards 
importatioi 


Determinations  that  a 
originally  manufactured  to 
the  Federal  Motor  Vehicle 
is  eligible  for 

is  amended  as  follows: 


PART  593-  -{AMENDED] 


■  1.  The  authority 
continues  i  > 


citation  for  Part  593 
read  as  follows: 


Authority:  49  U.S.C.  322  and  30141(b); 
delegation  ol  authority  at  49  CFR  1.50. 

■  2.  Appeni  lix  A  to  Part  593  is  revised 
to  read  as  f(  lUows: 

Appendix  1  l  to  Part  593 — List  of 
Vehicles  D<  termined  To  Be  Eligible  for 
Importatioi  i 

(a)  Each  i  chicle  on  the  following  list 
is  preceded  by  a  vehicle  eligibility 
number.  Th  e  importer  of  a  vehicle 
admissible  under  any  eligibility 
decision  mi  ist  enter  that  number  on  the 
HS-7  Deck  ration  Form  accompanying 
entry  to  inc  icate  that  the  vehicle  is 
■  mportation. 
'  eligibility  numbers  are 


eligible  for 

(1)  "VSA 
assigned  to  all  vehicles  that  are  decided 
to  be  eligib 
initiative  o 
Sec.  593.8. 

(2)  "VSP 


e  for  importation  on  the 
the  Administrator  under 

' '  eligibility  numbers  are 


assigned  to  vehicles  that  are  decided  to 


be  eligible 


under  Sec.  593.7(f),  based  on 


a  petition  fiom  a  manufacturer  or 
registered  i  nporter  submitted  under 
Sec.  593.5(ii)(l),  which  establishes  that 
a  substantii  lly  similar  U.S. -certified 
vehicle  exi!  ts. 


(3)  "VCP*  eligibihty  numbers  are 
assigned  to  vehicles  that  are  decided  to 
be  eligible  imder  Sec.  593.7(f),  based  on 
a  petition  from  a  manufacturer  or 
registered  importer  submitted  under 
Sec.  593.5(a)(2),  which  establishes  that 
the  vehicle  has  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  applicable 
Federal  motor  vehicle  safety  standards. 

(b)  Vehicles  for  which  eligibility 
decisions  have  been  made  are  listed 
alphabetically  by  make.  Eligible  models 
within  each  make  are  listed  numerically 
by  "VSA,"  "VSP,"  or  "VCP"  number. 

(c)  All  hjrphens  used  in  the  Model 
Year  column  mean  "through"  (for 
example,  "1973-1989"  means  "1973 
through  1989"). 

(d)  The  initials  "MC"  used  in  the 
Manufacttirer  column  mean 
"motorcycle." 

(e)  The  initials  "SWB"  used  in  the 
Model  Type  column  mean  "Short  Wheel 
Base." 

(f)  The  initials  "LWB"  used  in  the 
Model  Type  coltmm  mean  "Long  Wheel 
Base." 

(g)  For  vehicles  with  a  European 
country  of  origin,  the  term  "Model 
Year"  ordinarily  means  calendar  year  in 
which  the  vehicle  was  produced. 

(h)  All  vehicles  are  left-hand-drive 
vehicles  unless  noted  as  RHD.  The 
initials  "RHD"  used  in  the  Model  Type 
column  mean  "Right-Hcuid-Drive." 


Vehicles  Certified  by  Their  Original  Manur  kCTURER  as  Complying  With  All  Applicable  Canadian  Motor 

Vehic.e  Safety  Standards 


VSA-80 


VSA-81 


VSA-65 
VSA-83 


1996,  and  before  September  1,  2002,  that,  as  originally 
i  in  automatic  restraint  system  that  complies  with  FMVSS  No.  208,  and  that  comply 


(a)  All  passenger  cars  less  than  25  ]  ears  old  that  were  manufactured  before  September  1,  1989; 

(b)  All  passenger  cars  manufacturec  on  or  after  September  1,  1989,  and  before  Septemt)er  1,  1996,  that,  as  originally 
manufactured,  are  equipped  withj  an  automatic  restraint  system  that  complies  with  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  208; 

(c)  All  passenger  cars  manufacture!^  on  or  after  September  1 , 
manufactured,  are  equipped  with 
with  FMVSS  No.  214; 

td)  All  passenger  cars  manufactured  on  or  after  September  1,  2002,  and  before  September  1,  2007,  that,  as  originally 

in  automatic  restraint  system  that  complies  with  FMVSS  No.  208,  and  that  comply 
I  ind  401 . 

(a)  All  multipurpose  passenger  vehicles,  trucks,  and  buses  with  a  GVWR  of  4,536  kg  (10,000  lb)  or  less  that  are  less 
than  25  years  old  and  that  were  rrtanufactured  before  September  1 ,  1 991 ; 

(b)  All  multipurpose  passenger  vehjcies,  trucks,  and  buses  with  a  GVWR  of  4,536  kg  (10,000  lb)  or  less  that  were 
manufactured  on  and  after  Septeitit)er  1,  1991,  and  before  September  1,  1993  and  that,  as  originally  manufactured, 
comply  with  FMVSS  Nos.  202  and  208. 

(c)  All  multipurpose  passenger  vehjcies,  trucks,  and  buses  with  a  GVWR  of  4,536  kg  (10,000  lb)  or  less  that  were 
manufactured  on  or  after  Septemi)er  1,  1993,  and  before  September  1,  1998,  and  that,  as  originally  manufactured, 
comply  with  FMVSS  Nos.  202,  20$,  and  216; 

(d)  All  multipurpose  passenger  vehicles,  trucks,  and  buses  with  a  GVWR  of  4,536  kg  (10,000  lb)  or  less  that  were 


manufactured,  are  equipped  with 
with  FMVSS  Nos.  201.  214,  225, 


manufactured  on  or  after  Septe 

comply  with  FMVSS  Nos.  202,  2 
(e)  All  multipurpose  passenger  vehj 

manufactured  on  or  after  Septe 

comply  with  FMVSS  Nos.  201 .  2 
All  multipurpose  passenger  vehiclei 

than  25  years  old. 
All  trailers  and  motorcycles  less  thait  25  years  old. 


er  1,  1998,  and  before  September  1,  2002.  and  that,  as  originally  manufactured, 
214,  and  216; 

les,  trucks,  and  buses  with  a  GVWR  of  4,536  kg  (10,000  lb)  or  less  that  were 
r  1 ,  2002,  and  before  September  1 ,  2007,  and  that,  as  originally  manufactured, 
208,  214,  and  216,  and,  insofar  as  it  is  applicable,  with  FMVSS  No.  225. 

trucks,  and  buses  with  a  GVWR  greater  than  4,536  kg  (10,000  lb)  that  are  less 
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Vehicles  Manufactured  for  Other  than  the  Canadian  Market 


Manufacturer 

Acura 

Acura 

Acura 

Alfa  Romeo  .". 

Alfa  Romeo 

Alfa  Romeo  

Alfa  Romeo  

Alfa  Romeo  

Audi  

Audi  

Audi  

Audi 

Audi  

Audi  

Audi  

Audi  

Audi  

Audi  

Audi  

Bimota  MC  ^ 

Bimota  MC  

BMW  

BMW  

BMW 

BMW  

BMW  

BMW  

BMW  

BMW  

BMW 

BMW  

BMW  

BMW  

BMW  

BMW 

BMW 

BMW  

BMW  

BMW   

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  ..; 

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW 

BMW  

BMW  „ 

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW 

BMW  

BMW  

BMW  

BMW  

BMW  

BMW 

BMW  


VSP 


305 

51 

77 

196 

76 

156 

124 

70 

317 

93 

244 

160 

223 

352 

400 

332 

337 

238 

364 

397 

397 

248 

356 

379 


25 


283 


197 
96 


205 


194 
249 
314 
345 
4 


15 
32 


313 
366 
299 
299 
232 


14 


361 
396 


VSA 


66 


23 

16 


67 
30 
24 


31 


33 


68 


26 
69 


21 
20 
15 
22 
25 


18 
27 


70 


71 


72 
19 
28 
73 


7S 


VCP 


Model  type 


Legend  

Legend  

Legend  

164 

164 

164 

GTV 

Spider  

100 

100 

100 

200Quattro  .. 

80 

A4  

A4,  S4,  RS4  -.. 

A6  „ 

A8  

Avant  Quattro 


DB4 

SB8  

3  Series  

3  Series  

3  Series  

316 

316 

318i  and  318iA  

320,  320i,  and  320IA  

3201  

323i  ■ 

325,  325i,  325iA,  and  325E   

325e  and  325eA  ... 

325i 

325i  

325iS  and  325iSA  

325iX   

325iX  and  325iXA  

5  Series  

5  Series „ , 

5  Series 

5  Series  

518i  

520and520i  „ 

520iA  I. . 

524tdA 

525  and  525i  

525i  - 

528e  and  528eA 

528i  and  528iA  

530i  and  530iA 

533i  and  533iA  

535i  and  535iA  

625CSi  

628CSi  

633CSi  and  633CSiA  

635,  635CSi,  and  635CSiA 

7  Series 

7  Series  

7  Series  „. 

7  Series 

7  Series  

728  and  728i  

728i  

730,  730i,  and  730iA  

730iA  

732i  

733i  and  733iA  

735.  735i,  and  735iA- 

745i 

8  Series 

850  Series  

All  other  models  except  those  in  the 

Ml  and  Z1  series. 


Body 


Model  year 


8D 


1990-1992 

1988 

1989 

1989 

1991 

1994     - 

1985 

1987 

1990-1992 

1989 

1993 

1987 

1988-1989 

1996-2000 

2000-2001 

1998-1999 

1997-2000 

1996 

2000-2001 

2000 

1999-2000 

199&-1997 

2000 

1999,2001 

1978-1982 

1986 

1981-1989 

1978-1985 

1990-1991 

1978-1985 

1985-1989 

1984-1987 

1992-1994 

1991 

1987-1989 

1990 

1988-1989 

1990-1995 

1996-1997 

1998-1999 

2000 

1986 

1978-1983 

1989 

1985-1986 

1979-1982 

1989 

1982-1988 

1979-1984 

1978 

1983-1984 

1985-1989 

1981 

1980 

1978-1984 

1979-1989 

1995-1999 

1999-2001 

1990-1991 

1993-1994 

1992 

1978-1985 

1986 

1978-1980 

1988 

1980-1984 

1978-1984 

1980-1989 

1980-1986 

1991-1995 

1997 

1978-1989 
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Manufacturer 


VSP 


VSA 


VCP 


Model  type 

L7 

M3 .... 

M5 

M6 

Z3  

Z8  

Z8  : 

K1 

K100  

K1100,  K1200 

K75S  

R1100  

R1100  

R1100RS  

R1200C   

R80,  R100  

VRT  Bus-Double  Decker 

Ail  Models 

DeVille  

Seville 

400SS 

Astro  Van 

Blazer  (plant  code  of  "K"  or  "2"  In  the 
11th  position  of  the  VIN). 

Blazer  

Cavalier  

Corvette  

Suburban  

Daytona  

Grand  Voyager 

LHS 

Shadow  

Town  and  Country  

XM  ;.. 

Ram  

600SS 

748  Biposto  

900SS  ., 

996R  

Monster  600  

Vision 

208,  208  TurtK)  (all  models)  

308  (all  models) 

328  (except  GTS) 

328  GTS  

348  TB  

348  TS  

360  (manufactured  before  September 
1,  2002). 

360 ; 

360  Modena  

456 

456  GT  &  GTA  

512  TR : 

550 

550  Marinello  

F355 

F355 

F355  

F50  

GTO  

Mondial  (all  models)  

Testarossa 

Bronco  

Escort  (Nicaragua) 

Escort  RS  : 

Explorer  

Mustang  

Windstar  

FLD12064ST  


Body 


Model  year 


BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  MC  ... 
BMW  MC  ... 
BMW  MC  ... 
BMW  MC  ... 
BMW  MC  ... 
BMW  MC  ... 
BMW  MC  ... 
BMW  MC  ... 
BMW  MC  ... 
Bristol  Bus  . 
BuellMC  ... 

Cadillac  

Cadillac  

Chevrolet  ... 
Chevrolet  ... 
Chevrolet  ... 

Chevrolet  ... 
Chevrolet  ... 
Chevrolet  ... 
Chevrolet  ... 

Chrysler 

Chrysler 

Chrysler 

Chrysler 

Chrysler 

Citroen 

Dodge  

Qucati  MC  . 
Ducati  MC  . 
DucatI  MC 
Ducati  MC 
Ducati  MC  . 

Eagle 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Fen'ari 

Ferrari 

'  Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari ;. 

Ferrari 

Ford 

Ford 

Ford 

Ford 

Ford 

Ford 

Frelghtliner 


29 

35 
34 
32 


260 
350 
406 
228 
285 
303 
229 
231 
368 
177 
359 
295 


399 
300 
375 
150 
298 
349 

405 
369 
365 
242 
344 
373 
276 
216 
273 


135 
241 
220 
201 
398 
407 
323 


86 
161 
402 

376 
327 
256 
408 
173 
377 
292 
355 
259 
391 
226 


265 
322 


268 
367 
250 
179 


76 
36 

37 


37 


38 
74 
39 


1986-1987 

1988-1989 

1988 

1987-1988 

1996-1998 

2000-2001 

2002 

1990-1993 

1984-1992 

1993-1998 

1987-1995 

1994-1997 

1998-2001 

1994 

1993-2001 

1986-1995 

1978-1981 

1995-2002 

1994-1999 

1991 

1995 

1997  ■ 

1997 

1986 

1997 

1992 

1989-1991 

1992 

1998 

1996 

1989 

1993 

1990-1992 

1994-1995 

1992-1996 

1996-1997 

1990-1996 

2001 

2001 

1994 

1978-1988 

1978-1985 

1985, 

1988- 

1989 
1985-1989 
1992 
1992 
2002 

2001 

1999-2000 

1995 

1996-1998 

1993 

2001 

1997-1999 

1996-1998 

1995 

1999 

1995 

1985 

1980-1989 

1987-1989 

1995-1996 

1996 

1994-1995 

1991-1998 

1993 

1995-1998 

1991-1996 
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Manufacturer 


Freightliner 

GMC 

GMC 

GMC 

Hariey  Davidson 
Harley  Davidson 
Hariey  Davidson 
Hariey  Davidson 
Hariey  Davidson 
Hariey  Davidson 
Hariey  Davidson 
Hariey  Davidson 
Hariey  Davidson 

Hobson 

Honda  


Honda  

Honda  

Honda  

Honda  

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC  

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC  

Hyundai  

Jaguar  

Jaguar 

Jaguar  

Jaguar  

Jaguar  

Jaguar  

Jaguar  

Jaguar  

Jaguar  

Jaguar  

Jaguar  Daimler 

Jeep  

Jeep  , 

Jeep 

Jeep  

Jeep  

Jeep  

Jeep  

Jeep  

Jeep  

Jeep  

Jeep  (Japan)  .... 
Kawasaki  MC  ... 
Kawasaki  MC  ... 
Kawasaki  MC  ... 
Kawasaki  MC  ... 
Kawasaki  MC  ... 
Kawasaki  MC  ... 
Kawasaki  MC  ... 

Ken-Mex 

Kenworth  

KTM  MC  

Land  Rover  , 

Land  Rover  

Lexus 

Lexus  

Lexus  

Lincoln 

Magni  MC 

Maserati  


VSP 


178 
384 
383 
134 
202 
253 
281 
321 
362 
372 
393 
374 
394 


319 
280 
128 
309 
191 
106 


VSA 


348 
174 
358 
290 
358 


315 
34 
315 
294 
269 
78 


47 
215 


195 
175 
129 
336 
330 
12 
211 
164 
254 
180 
224 
382 
404 
217 
255 
341 
389 
233 
190 
182 
222 
312 
288 
247 
187 
115 
363 
212 
338 
293 
307 
225 
144 
264 
155 


VCP 


22 


24 


41 


40 


Model  type 


FTLD112064SD 

Blazer  

Jimmy 

Suburban  

FX,  FL,  XL  Series  .. 
FX,  FL,  XL  Series  .. 
FX,  FL,  XL  Series  .. 
FX,  FL,  XL  Series  .. 
FX,  FL,  XL  Series  .. 
FX,  FL,  XL  Series  .. 
FX,  FL,  XL  Series  .. 

VRSCA  

VRSCA  

Horse  Trailer 

Accord  

Accord  

Civk:  DX 

Prelude  

Prelude  

CB1000F  

CBR250  

CMX250C  ./.. 

CP450SC^.^,.,^... 

RVF  40ffC^ 

VF750  

VFR406  

VFR400,  RVF400  .. 


VFR750  

VFR750  

VFR800  

VT600  

Elantra  

Sovereign 

XJ6  

XJ6 

XJ6  Sovereign  

XJS 

XJS  

XJS  

XJS  

XJS,  XJ6 

XK-8  ." 

Limousine  : 

Cherokee  

Cherokee 

Cherokee  

Cherokee  

CJ-7  

Grand  Cherokee  

Grand  Cherokee 

Wrangler  

Wrangler  

Wrangler 

Grand  Cherokee  (LHD)  

EL250  

KZ550B  

ZX1000-B1  

ZX400 

ZX6,  ZX7,  ZX9,  ZX10,  ZX11 

ZX600  ■. 

ZZR1100  

T800  

T800  

Duke  II  ..: 

Defender  110 

Discovery 

GS300 

RX300 

SC300,  SC400  

Mari<  VII  

Australia,  Sfida  

Bi-Turbo 


Body 


Model  year 


1991-1996 

1978 

1980 

1992-1994 

1978-1997 

1998 

1999 

2000 

2001 

2002 

2003 

2002 

2003 

1985 

1992-1999 

1991 

1989 

1994-1997 

1989 

1988 

1989-1994 

1978-1987 

1986 

1994—2000 

1994-1998 

1994-2000 

1989-1993 

1991-1997 

1990 

1998-1999 

1991-1998 

1992-1995 

1993 

1978-1986 

1987 

1988 

1980-1987 

1994-1996 

1991 

1992 

1988-1990 

1998 

1985 

1991 

1992 

1993 

1995 

1979 

2001 

1994 

1993 

1995 

1998 

1997 

1992-1994 

1982 

1988 

1987-1997 

1987-1999 

1985-1998 

1993-1998 

1990-1996 

1992 

1995-2000 

1993 

1994-1998 

1993-1996 

1998-1999 

1991-1996 

1992 

1996-1998 

1985 
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Manufacturer 

VSP 

vsa 

VCP 

Model  type 

Body 

Model  year 

Mazda 

184 
199 
279 
42 
351 

MX-5  Miata 

1990-1993 

Mazda 

RX-7 

RX-7 

RX-7 

Xedos  9  

1986 

Mazda 

1987-1995 

Mazda 

1978-1981 

Mazda 

1995-2000 

Mercedes  Benz                    . . 

54 
54 
54 
54 

190 

201.022 
201.126 
201.122 
201.028 
201.024 
201.024 
201.028 
201.018 
201.024 
201.029 
201.034 
123.220 
123.020 
124.020 
123.120 
124.120 
124.021 
124.012 
124.019 
124.081 

1984 

Mercedes  Benz 

190  D  

1984-1989 

Mercedes  Benz 

190  D  (2.2) 

1984-1989 

Mercedes  Benz       

190  E  

1986-1989 

Mercedes  Benz 

22 

45 

71 

126 

190  E  .: 

1990 

Mercedes  Benz 

190  E 

1991 

Mercedes  Benz  

190  E  

1992    ■ 

Mercedes  Benz 

190  E  

1992 

Mercedes  Benz 

54 
54 
54 
52 
52 
55 
52 

190  E  (2.3)  

1983-1989 

Mercedes  Benz 

190  E  (2.6)   

1986-1989 

Mercedes  Benz 

190  E  2.3  16 

1984-1989 

Mercedes  Benz  

200 

200 

200 : 

200  D  

1979-1985 

Mercedes  Benz  

1978-1980 

Mercedes  Benz  

1985 

Mercedes  Benz  

1980-1982 

Mercedes  Benz 

17 

.    11 

109 

75 

3 

168 

167 

200  D  

1986 

Mercedes  Benz  

200  E  

1989 

Mercedes  Benz  ...           ... 

200  E  

1991 

Mercedes  Benz 

200  E  

1993 

Mercedes  Benz 

200  TE  

1989 

Mercedes  Benz 

220  E      ... 

1993 

Mercedes  Benz 

220  TE  Station  Wagon 

1993-1996 

Mercedes  Benz  

52 
52 
52 

230 

230  C     

123.023 
123.043 
123.243 
124.043 

1978-1985 

Mercedes  Benz 

1978-1980 

Mercedes  Benz    

230  CE  

1980-1984 

Mercedes  Benz 

84 
203 

230  CE 

1991 

Mercedes  Benz 

230  CE  

1992 

Mercedes  Benz 

52 
55 

230  E  

123.223 
124.023 
124.023 
124.023 
124.023 
124.023 
124.023 
123.083 
123.283 
124.083 
124.083 
123.123 
123.183 
123.026 

1978-1985 

Mercedes  Benz 

230  E 

1985-1987 

Mercedes  Benz 

1 

20 

19 

74 

127 

230  E 

1988 

Mercedes  Benz 

230  E 

1989 

Mercedes  Benz 

230  E  

1990 

Mercedes  Benz 

230  E  ; 

1991 

Mercedes  Benz 

230  E  

1993 

Mercedes  Benz  .._ 

52 
52 

55 

230  T  

1978-1985 

Mercedes  Benz 

230  TE 

1978-1985 

Mercedes  Benz 

230  TE     

1985 

Mercedes  Benz 

2 

230  TE  

1989 

Mercedes  Benz 

52 
52 
52 

240  D  

1978-1985 

Mercedes  Benz  

240  TD  

1978-1985 

Mercedes  Benz 

250 V 

250  D  

1978-1985 

Mercedes  Benz 

172 
245 

1992 

Mercedes  Benz  

250  E  

1990-1993 

Mercedes  Benz 

55 

260  E                                 

124.026 
124.026 
126.020 
126.020 
123.030 
123.050 
123.053 
123.033 

1985-1989 

Mercedes  Benz  

105 
18 
28 

260  E                .*.  . 

1992 

Mercedes  Benz  

«.. 

260  SE 

1986 

Mercedes  Benz 

260  SE 

1989 

Mercedes  Benz  

52 
52 
52 
52 

280 

280  C     

1978-1985 

Mercedes  Benz 

1978-1980 

Mercedes  Benz  

• 

280  CE   

1978-1985 

Mercedes  Benz  

280  E  

1978-1985 

Mercedes  Benz  

166 

280  E  

1993 

Mercedes  Benz  

53 
51 
44 
51 
53 
53 
51 
44 
52 
52 
55 

280  S  

126.021 
116.020 
107.022 
116.024 
126.022 
126.023 
116.025 
107.042 
123.093 
123.150 
124.050 
124.051 
124.051 
124.050 
123.133 

1980-1983 

Merdedes  Benz  

280  S 

1978-1980 

Mercedes  Benz  

280  SC                  

1978-1981 

Mercedes  Benz  

- 

280  SE  

1978-1988 

Mercedes  Benz  

280  SE 

1980-1985 

Mercedes  Benz 

280  SEL               ... 

1980-1985 

Mercedes  Benz 

280  SEL         

1978-1980 

Mercebes  Benz 

280  SL         

1978-1985 

Mercedes  Benz 

280  TE                       

1978-1985 

Mercedes  Benz  

300  CD 

1978-1985 

Mercedes  Benz  

300  CE   

1988-1989 

Mercedes  Benz  

64 

83 

117 

300  CE : 

1990 

Mercedes  Benz  .%.... 

300  CE   

1991   . 

Mercedes  Beoz 

- 

300  CE 

1992 

Mercedes  Benz  

52 

300  D                                

1Q7R-1QB'i 

" 

» 
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Manufacturer 


Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 


VSP 


114 
192 


68 


21 


7 
54 


40 
193 
310 
142 


296 
169 


230 
209 


48 


56 


35 

154 

26 


66 


23 

153 

63 


33 
60 


141 
333 


89 


185 
121 


VSA 


52 
55 
55 
55 


53 
53 


53 


44 


52 

^5 

55 


44 
51 
51 
44 
44 
53 
53 
53 
44 


53 


53 


44 
44 
51 
51 
51 
44 


44 
53 


53 


53 


44 


53 


53 


44 
43 
43 
43 
43 


VCP 


Model  type 

300  D  

300  D 

300  D  Turtx)  

300  E  „.., 

300  E  

300  E  4-Matic  

300  SD  

300  SE 

300  SE 

300  SEL 

300  SEL 

300  SL  _ 

300  SL  

300  SL  

300  TD 

300TDTurt)O  

300  TE 

300  TE  

300  TE  

320  CE  

320  SL  .; 

350  SC  

350  SE 

350  SEL 

350  SL 

380  SC  

380  SE 

380  SE 

380  SEL 

380  SL 

400  SE 

420  E  

420  SE 

420  SE .'. 

420  SEC  

420  SEL 

420  SEL 

420  SL 

450  SC   

450  SE 

450  SEL 

450  SEL  (6.9)  

450  SL  

500  E  

500  SC  

500  SE 

500  SE 

500  SE 

500  SE 

500  SEC  

500  SEC  

500  SEL 

500  SEL 

500  SEL 

500  SEL 

500  SL  

500  SL  

500  SL : 

560  SEC  

560  SEC  

560  SEC  

560  SEL 

560  SEL 

560  SL 

600 

600  Landaulet 

600  Long  4dr 

600  Long  6dr 

600  SEC  Coupe  

600  SL  


Body 


123.130 
124.130 
124.133 
124.030 
124.031 


126.120 
126.024 
126.024 
126.025 
126.025 
107.041 
107.041 
129.006 
123.193 
124.193 
124.090 
124.090 


107.023 
116.028 
116.029 
107.043 
107.025 
126.032 
126.043 
126.033 
107.045 


126.034 


126.035 
126.035 
107.047 
107.024 
116.032 
116.033 
116.036 
107.044 
124.036 
107,026 
126.036 
126.036 

140.050 
126.044 
126:044 
126.037 
129.066 

126.037 
107.046 
129.066 
129.006 
126.045 
126.045 

126.039 
126.039 
107.048 
100.012 
100.015 
100.014 
100.016 

129.076 


Model  year 


1978-1985 

1985-1986 

1985-1989 

1985-1989 

1992 

1990-1993 

1981-1989 

1985-1989 

1990 

198&-1989 

1990 

1986-1988 

1989 

1992 

1978-1985 

1986-1989 

1986-1989 

1990 

1992 

1993 

1992 

1978-1979 

1978-1980 

1978-1980 

1978 

1981-1989 

1979-1989 

1982-1989 

1980-1989 

1980-1989 

1992-1994 

1993 

1985-1989 

1990-1991 

1990 

1986-1989 

1990 

1986 

1978-1989 

1978-1980 

1978-1988 

1978-1988  . 

1978-1989 

1991 

1978-1981 

1980-1986 

1988 

1990 

1991 

1981-1989 

1990 

1980-1989 

1989 

1990 

1991 

1980-1989 

1991 

1992 

1986-1989 

1990 

1991 

1986-1989 

1990 

1986-1989- 

1978-1981 

1978-1981 

1978-1981 

1978-1981 

1993 

1992 
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Manufacturer 


VSP 


VSA 


VCP 


-Model  type 

All  other  models  except  Model  ID  114 
and  115  with  sales  designations 
"long,"  "station  wagon,"  or  "ambu- 
lance". 

C  Class .'. 

CL500 

CL500  

CL600  

CLK 

CLK320 

E  Class 

E  Series 

£200  ;.. 

E200  

E220 

E250  

E280  

E320  

E320  Station  Wagon  

E420 

E500 

E500  

G-Wagon  300  , 

G-Wagon  300 

G-Wagon  300  

G-Wagon  320  

G-Wagon  463 

G-Wagon  463 

G-Wagon  463 

G-Wagon  463  r 

G-Wagon  463  LWB  

G-Wagon  463  LWB  

G-Wagon  463  LWB  ,. 

G-Wagon  463  SWB 

S  Class  , 

S  Class 

S  Class  

S  Class 

S280 „...: 

S32D  : 

S420  : 

S500  .: 

S500 

S600 

S600  

S600  Coupe  

S600L 

SE  Class 

SEL  Class 

SL  Class  

SL  Class  ; 

SL  Class  

SLK -.^ 

SLK 

Galant  SUP  

Galant  VX  

Pajero 

Califomia  

Daytona  

Daytona  RS 

240SX  : 

300ZX  , 

Fairiady  and  Fairlady  Z  

GTS,  GTR  (RHD)  

Maxima  , 

Pathfinder 

Stanza  

Z  and  280Z 

405 

Voyager  

Transport  MPV  

911  


Body 


Model  year 


Mercedes  Benz 

Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 

MitsutMshi  

Mitsubishi  ....:... 

Mitsubishi  

Moto  Guzzi  MC 
Moto  Guzzi  MC 
Moto  Guzzi  MC 

Nissan  

Nissan  

Nissan  

Nissan  

Nissan 

Nissan  

Nissan  

Nissan  

Peugeot 

Plymouth  

Pontiac  

Porsche , 


77 


331 
277 
370 
370 
380 
357 
401 
354 
278 
207 
168 
245 
166 
240 
318 
169 
304 
163 


392 


342 
395 
325 
387 
85 
236 
267 
235 
371 
297 
371 
185 
214 
343 
343 
329 


386 
257 
381 
13 
8 
170 
403 
118 
264 
162 
198 


138 
316 
139 


65 
353 
189 
346 


75 


75 


3 

5 

5 

6 

18 

11 

15 

16 

21 


13 
14 


19 


17 


463.228 
463.228 
463.228 


V-8 


W220 
140.028 


R230 
W129 


1978-1989 


1994-1999  . 

1998 

1999-2001 

1999-2001 

1999-2001 

1998 

1996-2002 

1991-1995 

1995-1998 

1994 

1994-1996  ' 

1994-1995 

1994-1996 

1994-1998 

1994-1999 

1994-1996 

1995-1997 

1994 

1993 

1994 

1990-1992 

1995 

1999-2000 

1996 

1997 

1998 

2001 

2002 

1992-1996 

1990-1996 

1995-1998 

1993 

1999 

1999-2002 

1994 

1994 

1994 

1994 

2000-2001 

1995-1999 

2000-2001 

1994 

1994 

1992-1994 

1992-1994 

1993-19^ 

2001-2002^ 

1997-2000 

1997-1998 

2000-2001 

1989 

1988 

1984 

2002 

1993 

1996-1998 

1988 

1984 

1978-1979 

1990-1999 

1989 

1987-1995 

1987 

1978-1981 

1989 

1996 

1993 

1997-2000 


Federal  Register /Vol.  68,  No.  187 /Friday,  September  26,  2003 /Rules  and  RegulaUons  55553 

Vehicles  Manufactured  for  Other  than  the  Canadian  Market— Continued 


Manufacturer 


Porsche 

Porsche 

Porsche 

Porsche  ..... 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche  ..... 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche  

Porsche 

Porsche  

Porsche  

Porsche  

Porsche 

Porsche  

Porsche 

Porsche  

Porsche  

Porsche 

Porsche 

Porsche  

Porsche 

Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 

Saab 

Saab 

Saab 

Saab 

Saab 

Saab 

Saab 

Sprite 

Suzuki  MC  . 
Suzuki  MC  . 
Suzuki  MC  . 
Suzuki  MC  .. 
Suzuki  MC  . 

Toyota  , 

Toyota  , 

Toyota  

Toyota  

Toyota  

Toyota  

Toyota 

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Triumph  MC 
Triumph  MC 


VSP 


29 


165 

52 

165 

103 


125 
347 


266 
272 


210 
97 


152 


116 


390 
390 


388 
340 
186 
258 
53 
291 
243 
122 
339 


188 
158 
270 
219 
219 
213 
59 
334 


111 
287 
208 
275 
227 
308 


39 


252 
218 
320 
101 
324 
302 
326 
328 
200 
409 
311 


VSA 


56 
56 


56 
56 
56 


59 
59 
59 


60 
60 
60 
60 


61 
61 


61 
79 


20 


62 


63 


64 
65 


VCP 


GT2 


12 


Model  type 

911  C4 

911  Cabriolet 

911  Carrera  

911  Carrera  .-. 

911  Carrera  

911  Carrera  

911  Carrera  

911  Coupe  

911  Targa  

911  Turbo  

911  Turbo  

911  Turbo  _ 

924  Coupe  

924  S  

924  Turbo  Coupe  

928 

928 

928  Coupe  

928  GT  

928  S  Coupe  

928  S4  

928  S4  

944 :. 

944  Coupe 

944  S  Coupe  

944  S2  2  door  Hatchback  .... 

944  Turbo  Coupe 

946 

All  rTKXlels  except  Model  959 

Boxster  

Boxster  (before  9/1/2002)  .... 

Bentley 

Bentley  Brooklands  

Bentley  Continental  R  

Bentley  Turtx)  

Bentley  Turtx)  R  

Bentley  TurtX)  R 

Camargue 

Comk:he 

Silver  Shadow  

Silver  Spur 

900 

900  S  

900  SE 

900  SE 

900  SE 

9000 

9000 : 

Musketeer  Trailer  

GS  850 

GSF  750  

GSX  750 

GSXR  750  ...........; 

GSXR1100 

Avalon 

Camry  

Camry 

Celk» 

Corolla  

Land  Cruiser 

Land  Cruiser 

Land  Cruiser 

Land  Cruiser  ..-. 

MR2  

Previa  

Previa  

RAV4  

Van 

TSS 

Thunderbird  


Body 


Model  year 


1990 

1984-1989 

1978-1989 

1995-1996 

1992 

1993 

1994 

1978-1989 

1978-1989 

1978-1989 

1992 

2001 

1978-1989 

1987-1989 

1979-1989 

1991-1996 

1997-1998 

1978-1969 

1979-1989 

1983^1989 

1979-1989 

1990 

1990 

1982-1989 

1987-1989 

1990 

1985-1989 

1994 

1978-1989 

1997-2001 

2002      - 

2001    . 

2002 

1987-1969 

1993 

1990-1993 

1986 

1992-1993 

1995 

1984-1965 

1978-1985 

1978-1979 

1984 

1983 

1987-1989 

1990-1994 

1996-1997 

1995 

1968  - 

1994 

1980 

1985 

1996-1998 

1983 

1986-1998 

1986-1997 

1995-1998 

1987-1988 

1989 

1987-1988 

1987-1988 

1981-1988 

1990-1996 

1978-1980 

1989 

1990-1991 

1993-1997 

1991-1992 

1996 

1987-1968 

1982 

1995-1999 
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Manufacturer 


Vespa  MC  

Volkswagen 

Volkswagen 

Volkswagen 

Volkswager. 

Volkswagen  „.,. 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volvo 

Volvo 

Volvo 

Volvo 

Votvo  

Volvo  

Volvo  

Yamaha  MC 

Yamaha  MC 

Yamaha  MC ^ 

Yamaha  MC 

Yamaha  MC 


VSR 


378 

237 

306 

159 

80 

92 

73 

149 

274 

148 


284 

251 

43 

87 

286 

95 

132 

176 

335 

113 


360 
171 
301 


VSA 


42 


Issued  on:  September  23,  2003. 
Jeffrey  W.  Runge, 
Administrator. 

(FR  Doc.  03-24425  Filed  9-25-03;  8:45  am) 
BtLUNG  CODE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  001005281-0369-02;  I.D. 
092303A] 

FlstMries  Of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Closure. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  king  mackerel  in  the 
exclusive  economic  zone  (EEZ)  in  the 
western  zone  of  the  Gulf  of  Mexico.  This 
closure  is  necessary  to  protect  the  Gulf 
king  mackerel  resource. 
DATES:  The  closure  is  effective  12  noon, 
local  time,  September  24,  2003,  through 
June  30,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  727-570-5727,  fax: 


VCR 


23 


Model  type 

ET2,  ET4  

Beetle  Convertible  

Eurovan 

Golf 

Golf 

Golf 

Golf  Rally 

GTI  (Canadian) 

Jetta 

Passat  4  door  Sedan  .... 

Sclrocco 

Transporter 

Transporter  

262C  

740  Sedan 

850  Turbo  

940  GL 

945  GL 

960  Sedan  &  Wagon 

S70  

FJ1200  

FJffl300  

R1 ; 

RD-350  

Virago  


Body 


Model  year 


2001-2002 

1978-1979 

1993-1994 

1987 

1988 

1993 

1988 

1991 

1994^1996 

1992     : 

1986 

1988-1989 

1990 

1981 

1988 

1995-1998 

1993 

1994 

1994 

1998-2000 

1991 

2002 

2000 

1983 

1990-1998 


727-570-5  183,  e-mail: 
Mark.Godciarles@noaa.gov.       '■ 

SUPPLEMENTARY  INFORMATION:  The 

fishery  for  fcoastal  migratory  pelagic  fish 
(king  mack  jrel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mej  ico  only,  bluefish)  is 
managed  u]  ider  the  Fishery 
Managemei  it  Plan  for  the  Coastal 
Migratory  I  elagic  Resources  of  the  Gulf 
of  Mexico  i  nd  South  Atlantic  (FMP). 
The  FMP  V,  as  prepared  by  the  Gulf  of 
Mexico  anc  South  Atlantic  Fishery 
Managemeat  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-  stevens  Fishery 
Conservati(  n  and  Management  Act 
(Magnuson  Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allow!  ble  catch  and  the  allocation 
ratios  in  thi  i  FMP,  NMFS  implemented 
a  commerc:  al  quota  for  the  Gulf  of 
Mexico  mij  ratory  group  of  king 
mackerel  ir  the  western  zone  of  1.01 
million  lb  ( ).46  million  kg)  (66  FR 
17368,  Mar  :h  30,  2001). 

Under  50  CFR  622.43(a),  NMFS  is 
required  to  close  any  segment  of  the 
king  macke  rel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projected  tc  be  reached,  by  filing  a 
notificatior  at  the  Office  of  the  Federal 
Register.  N  ^FS  has  determined  that  the 
commercia  quota  of  1.01  million  lb 
(0.46  million  kg)  for  Gulf  group  king 
mackerel  ir  the  western  zone  will  be 
reached  on  September  23,  2003. 
Accordingl  ^  the  commercial  fishery  for 


Gulf  group  king  mackerel  in  the  western 
zone  is  closed  effective  12  noon,  local 
time,  September  24,  2003,  through  June 
30,  2004,  the  end  of  the  fishing  year. 
The  boundary  between  the  eastern  and 
western  zones  is  87°31'06"  W.  long., 
which  is  a  line  directly  south  from  the 
Alabama/Florida  boimdary. 

Except  for  a  person  aboard  a  charter 
vessel  or  headboat,  during  the  closure, 
no  person  aboard  a  vessel  for  which  a 
commercial  permit  for  king  mackerel 
has  been  issued  may  fish  for  Gulf  group 
king  mackerel  in  the  EEZ  ii  the  closed 
zones  or  subzones.  A  pert  a  aboard  a 
vessel  that  has  a  valid  charter  vessel/ 
headboat  permit  for  coastal  migratory 
pelagic  fish  may  continue  to  retain  king 
mackerel  in  or  from  the  closed  zones  or 
subzones  under  the  bag  and  possession 
limits  set  forth  in  50  CFR  622.39(c)(l)(ii) 
and  (c)(2),  provided  the  vessel  is 
operating  as  a  charter  vessel  or 
headboat.  A  charter  vessel  or  headboat 
that  also  has  a  conunercial  king 
mackerel  permit  is  considered  to  be 
operating  as  a  charter  vessel  or  headboat 
when  it  carries  a  passenger  who  pays  a 
fee  or  when  there  are  more  than  three 
persons  aboard,  including  operator  and 
crew. 

During  the  closure,  king  mackerel 
from  the  closed  zones  or  subzones  taken 
in  the  EEZ,  including  those  harvested 
under  the  bag  and  possession  limits, 
may  not  be  purchased  or  sold.  This 
prohibition  does  not  apply  to  trade  in 
king  mackerel  from  the  closed  zones  or 
subzones  that  were  harvested,  landed 
ashore,  and  sold  prior  to  the  closure  and 
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were  held  in  cold  storage  by  a  dealer  or 
processor. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  as  such  prior  notice 
cind  opportunity  for  public  comment  is 
unnecessary  and  contrary  to  the  public 
interest.  Such  procedures  would  be 


unnecessary  because  the  rule  itself 
already  has  been  subject  to  notice  and 
comment,  and  all  that  remains  is  to 
notify  the  public  of  the  closure. 
Allowing  prior  notice  and  opportimity 
for  public  comment  is  contrary  to  the 
public  interest  because  of  the  need  to 
immediately  implement  this  action  in 
order  to  protect  the  fishery  since  the 
capacity  of  the  fishing  fleet  allows  for 
rapid  harvest  of  the  quota.  Prior  notice 
and  opportunity  for  public  comment 
will  require  time  and  would  potentially 
result  in  a  harvest  well  in  excess  of  the 
established  quota. 


For  the  aforementioned  reasons,  the 
AA  also  finds  good  cause  to  waive  the 
30  day  delay  in  the  effectiveness  of  this 
action  under  5  U.S.C.  553(d)(3). 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  2a,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-24387  Filed  9-23-03;  2:19  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1210 

[Docket  No.  FV-01-704-610  REVIEW] 

Watermelon  Research  and  Promotion 
Plan;  Section  610  Review 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Review  of  the  Watermelon 

Research  and  Promotion  Plan. 

SUIHIARY:  This  action  summarizes  the 
results  of  a  review  of  the  Watermelon 
Research  and  Promotion  Plan  (Plan)  by 
the  U.S;  Department  of  Agricultiu-e's, 
(Department),  Agricultural  Marketing 
Service  (AMS)  under  the  criteria 
contained  in  section  610  of  the 
Regulatory  Flexibility  Act  (RFA).  Based 
upon  its  review,  AMS  has  determined 
that  the  Plan  should  be  continued 
without  change. 

ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  review.  Requests  for 
copies  should  be  sent  to  the  Docket 
Clerk,  Research  and  Promotion,  Fruit 
and- Vegetable  Programs,  Agricultured 
Marketing  Service,  USDA,  Stop  0244, 
Room  2535-S, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0244;  telephone  (202)  720-9915;  Fax 
(202)  205-2800:  or  E-mail: 
DanieI.inanzoni@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Irby,  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  Stop  0244,  1400 
Independence  Avenue,  SW.,  Room 
2535-S,  Washington,  DC  20250-0244; 
telephone  (202)  720-9915;  Fax  (202) 
205-2800;  or  E-mail: 
inargaret.irby@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Plan 
(7  CFR  Part  1210]  is  authorized  under 
the  Watermelon  Research  and 
Promotion  Act  (Act),  as  amended,  [7 
U.S.C.  4901-4916). 

Under  the  Plan,  the  National  - 
Watermelon  Promotion  Board  (Board) 
collects  assessments  on  watermelons 
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maintain, ; 
foreign  ma 
AMS  put 
Register  [62 


produced  ii  i  or  imported  into  the  United 
States  to  ca  ry  out  coordinated  programs 
of  research,! development,  advertising, 
and  promotion  designed  to  strengthen, 
id  expand  domestic  and 
cets  for  watermelons, 
lished  in  the  Federal 
FR  8014;  February  18, 
1999]  its  pliin  to  review  certain 
regulations,  including  the  Plan,  under 
the  criteria  ;ontained  in  §  610  of  the 
Regulatory  '.  ='lexibility  Act  (RFA)  [5 
U.S.C.  601-512].  An  updated  Plan  was 
published  i:  i  the  Federal  Register  on 
January  4,  2  302  [67  FR  525]. 

AMS  pub  lished  a  notice  of  review  emd 
request  for  '  vritten  comments  on  the 
Plan  in  the  vdarch  17,  2000,  issue  of  the 
Federal  Rej  ister  [65  FR  14485].  No 
written  con  ments  were  received. 

The  revie  n  was  undertaken  to 
determine  \  rhether  the  Plem  should  be 
continued  v  rithout  change,  amended,  or 
rescinded  ((  onsistent  with  the 
objectives  o "  the  Act)  to  minimize  the 
impacts  on  jmall  entities.  In  conducting 
this  review,  AMS  considered  the 
following  factors:  (1)  The  continued 
need  for  the  Plan;  (2)  the  nature  of 
complaints  ar  comments  received  from 
the  public  c  oncerning  the  Plan;  (3)  the 
complexity  of  the  Plan;  (4)  the  extent  to 
which  the  P  Ian  overlaps,  duplicates,  or 
conflicts  wi  :h  other  Federal  rules,  and, 
to  the  exten  feasible,  with  State  and 
local  goverr  mental  rules;  and  (5)  the 
length  of  til  le  since  the  Plan  has  been 
evaluated  oi  tlie  degree  to  which 
technology,  economic  conditions,  or 
other  factori  i  have  changed  in  the  area 
affected  by  he  Plan. 

Currently  there  are  2,200  producers, 
620  handlei  3,  and  280  importers 
covered  unc  er  the  Plan.  Producers  of 
less  than  10  acres  and  importers  of  less 
than  150,00)  pounds  of  watermelons 
annually  arii  exempt. 

AMS  proi  ides  federal  oversight  of  the 
watermelon  research  and  promotion 
program.  Tl  e  Plan  is  not  unduly 
complex,  ar  d  AMS  has  not  identified 
any  federal  iiles,  or  State  and  local 
regulations  hat  duplicate,  overlap,  or 
conflict  wit  i  the  Plan.  Over  the  years, 
regulation  manges  have  been  made  to 
address  industry  operation  changes  and 
to  improve  program  administration.  The 
goal  of  thest  evaluations  is  to  assure 
that  the  Plai  and  the  regulations 
implemented  under  it  fit  the  needs  of 
the  industrj  and  are  consistent  with  the 
Act.  With  tl  e  exception  of  a  challenge 


concerning  the  constitutionality  of 
assessments  for  promotion  under  the 
Plan,  which  the  Department  is  currently 
defending,  AMS  has  not  received 
complaints  about  the  Plan. 

Based  upon  it  review,  AMS  has 
determine  that  the  Plan  should  be 
continued  without  change.  AMS  plans 
to  continue  working  with  the 
watermelon  industry  in  maintaining  an 
effective  program. 

Dated:  September  22,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-24351  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  206  and  210 

RIN 1010-AD04  • 

Federal  Oil  Valuation  Proposed  Rule 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  The  MMS,  an  agency  of  the 
U.S.  Department  of  the  Interior, 
published  on  August  20,  2003,  a  Federal 
Oil  Valuation  Proposed  Rule  (68  FR 
50087).  This  Federal  Register  document 
extends  the  comment  period  end  date. 
DATES:  Submit  written  comments  on  or 
before  November  10,  2003. 
ADDRESSES:  Address  yoiu-  comments 
and  suggestions  regarding  this  proposal 
to  Sharron  L.  Gebhardt,  Regulatory 
Speciedist. 

By  regular  U.S.  mail:  Minerals 
Management  Service,  Minerals  Revenue 
Management,  Records  and  Information 
Management  Team,  P.O.  Box  25165,  MS 
320B2,  Denver,  Colorado  80225-0165; 
or 

By  overnight  mail  or  courier:  Minerals 
Management  Service,  Minerals  Revenue 
Management,  Building  85,  Room  A-614, 
Denver  Federal  Center,  Denver, 
Colorado  80225;  or 

By  e-mail:  MRM.comments@mms.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Also,  please  include  "Attn:  "Federal  Oil 
Valuation  Proposed  Rule  Comment" 
and  your  name  and  return  address  in 
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your  Internet  message.  If  you  do  not 
receive  a  confirmation  that  we  have 
received  your  Internet  message,  call  the 
contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt,  Regulatory 
Specialist,  Records  and  Information 
Management  Team,  Minerals  Revenue 
Management,  MMS,  at  telephone  (303) 
231-3211,  fax  (303)  231-3781,  e-mail 
sharron.gebhardt@inms.gov,  or  P.O.  Box 
25165,  MS320B2,  Denver  Federal 
Center,  Denver,  Colorado  80225-0165. 
SUPPLEMENTARY  INFORMATION:  All 
correspondence,  records,  or  information 
received  in  response  to  this  Notice  are 
subject  to  disclosure  under  the  Freedom 
of  Information  Act.  All  information 
provided  will  be  made  public  unless  the 
respondent  identifies  which  portions 
are  proprietary.  Please  highlight  the 
proprietary  portions,  including  any 
supporting  documentation,  or  mark  the 
page(s)  that  contain  proprietary  data. 
Proprietary  information  is  protected  by 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C. 
1733),  the  Freedom  of  Information  Act 
(5  U.S.C.  552  (b)(4),  the  Indian  Minerals 
Development  Act  of  1982  (25  U.S.C. 
2103)  and  Department  regulations  (43 
CFR  2). 

Dated:  September  12,  2003. 

Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Revenue 
Management. 

[FR  Doc.  03-24420  Filed  9-^25-03;  8:45  am] 
BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  147 

[CGD08-03-028] 
RIN  1625-AA76 

Safety  Zone  for  Outer  Continental 
Shelf  Facility  in  the  Gulf  of  Mexico  for 
Green  Canyon  645 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  the 
establishment  of  a  safety  zone  around  a 
petroleum  and  gas  production  facility  in 
Green  Canyon  645  of  the  Outer 
Continental  Shelf  in  the  Gulf  of  Mexico 
while  the  facility  is  being  constructed 
and  after  the  construction  is  completed. 
The  construction  site  emd  facility  need 
to  be  protected  from  vessels  operating 
outside  the  normal  shipping  chaimels 
and  fairways,  and  placing  a  safety  zone 


around  this  area  would  significantly 
reduce  the  threat  of  allisions,  oil  spills 
and  releases  of  natural  gas.  The 
proposed  rule  would  prohibit  all  vessels 
from  entering  or  remaining  in  the 
specified  area  around  the  facility's 
location  except  for  the  following:  An 
attending  vessel;  a  vessel  under  100  feet 
in  length  overall  not  engaged  in  towing; 
or  a  vessel  authorized  by  the  Eighth 
Coast  Guard  District  Commemder. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  25,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander, 
Eighth  Coast  Guard  District  (m).  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,  New  Orleans  LA,  70130,  or 
comments  and  related  material  may  be 
delivered  to  Room  1341  at  the  same 
address  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (504) 
589-6271.  Commander,  Eighth  Coast 
Guard  District  (m)  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  docimients  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  location  listed  above 
during  the  noted  time  periods. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (LT)  Kevin  Lynn,  Project 
Manager  for  Eighth  Coast  Guard  District 
Commander,  Hale  Boggs  Federal  Bldg., 
501  Magazine  Street,  New  Orleans,  LA 
70130,  telephone  (504)  589-6271. 
SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD08-03-0281, 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Commander,  Eighth  Coast  Guard 


District  (m)  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  a 
public  meeting  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  aimounced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  the 
establishment  of  a  safety  zone  around  a 
petroleimi  and  gas  production  facility  in 
the  Gulf  of  Mexico:  Holstein,  Green 
Canyon  Block  645  (GC  645).  located  at 
position  27°19'17''  N,  90°32'08''  W.  The 
proposed  safety  zone  would  be  in  effect 
while  the  facility  is  being  constructed 
and  after  the  construction  is  completed. 

This  proposed  safety  zone  is  in  the 
deepwater  area  of  the  Gulf  of  Mexico. 
For  the  purposes  of  this  rule  it  is 
considered  to  be  in  waters  of  304.8 
meters  (1,000  feet)  or  greater  depth 
extending  to  the  limits  of  the  Exclusive 
Economic  Zone  (EEZ)  contiguous  to  the 
territorial  sea  of  the  United  States  and 
extending  to  a  distance  up  to  200 
nautical  miles  from  the  baseline  from     • 
which  the  breadth  of  the  sea  is 
measured.  Navigation  in  the  area  of  the 
proposed  safety  zone  consists  of  large 
commercial  shipping  vessels,  fishing 
vessels,  cruise  ships,  tugs  with  tows  and 
the  occasional  recreational  vessel.  The 
deepwater  area  of  the  Gulf  of  Mexico 
also  includes  an  extensive  system  of 
fairways.  The  fairways  nearest  the 
proposed  safety  zone  include  the  East- 
West  Gulf  of  Mexico  Safety  Fairway  and 
Louisiana  Offshore  Oil  Port  (LOOP) 
Shipping  Safety  Fairway.  Significant 
:  amounts  of  vessel  traffic  occur  in  or 
near  the  various  fairways  in  the 
deepwater  area. 

BP  Exploration  &  Production  Inc., 
hereafter  referred  to  as  "BP"  has 
requested  that  the  Coast  Guard  establish 
a  safety  zone  in  the  Gulf  of  Mexico 
aroimd  the  Holstein  construction  site 
and  for  the  zone  to  remain  in  effect  after 
construction  is  completed. 

The  request  for  the  safety  zone  was 
made  due  to  the  high  level  of  shipping 
activity  around  the  site  of  the  facility 
and  the  safety  concerns  for  construction 
personnel,  the  personnel  on  board  the  - 
facility  after  it  is  completed,  and  the 
environment.  BP  indicated  that  the 
location;  production  level,  and 
personnel  levels  on  board  thetacility 
make  it  highly  likely  that  any  allision 
with  the  facility  during  and  after 
construction  would  result  in  a 
catastrophic  event.  The  Holstein  will  be 
a  high  production  oil  and  gas  spar 
drilling  facility,  capable  of  producing 
approximately  100,000  barrels  of  oil  per 
day  and  90  milUon  cubic  feet  of  gas  per 
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day,  and  manned  with  a  crew  of 
approximated  149  people. 

The  Coast  Guard  has  reviewed  HP's 
concerns  and  agrees  that  the  risk  of 
allision  to  the  facility  and  the  potential 
for  loss  of  life  and  damage  to  the 
environment  resulting  from  such  an 
accident  during  and  following  the 
construction  of  Holstein  warrants  the 
establishment  of  this  proposed  safety 
zone.  The  proposed  rule  would 
significantly  reduce  the  threat  of 
allisions,  oil  spills  and  natural  gas 
releases  and  increase  the  safety  of  life, 
property,  and  the  environment  in  the 
Gulf  of  Mexico.  This  proposed  rule  is 
issued  pursuant  to  14  U.S.C.  85  and  43 
U.S.C.  1333  as  set  out  in  the  authority 
citation  for  33  CFR  part  147. 

Discussion  of  Proposed  Rule 

The  specific  risk  factors  which 
necessitate  a  safety  zone  for  the  Holstein 
construction  site  and  for  a  safety  zone 
to  remain  in  effect  after  the  facility  is 
completed  are:  (1)  The  construction  site 
is  located  approximately  43  nautical 
miles  southwest  of  the  Louisiana 
Offshore  Oil  Port  (LOOP)  Shipping 
Safety  Fairway  (2)  the  facility  will  have 
a  high  production  capacity  of  100,000 
barrels  of  petroleum  oil  per  day  and  90 
million  cubic  feet  of  gas  per  day;  (3)  the 
facility  will  be  manned  with  a  crew  of 
149  people;  (4)  the  facility  will  be  a 
truss  spar;  and  (5)  the  truss  spar  will  be 
moored  by  a  16-line  permanent  mooring 
system. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Homeland  Security  (DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  imder  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

The  impacts  on  routine  navigation  are 
expected  to  be  minimal  because  the 
proposed  safety  zone  will  not  overlap 
any  of  the  safety  fairways  within  the 
Gulf  of  Mexico. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 


siiKsses, 


small  busiiKSses,  not-for-profit 
organizatiolis  that  are  independently 
owned  and  joperated  and  are  not    - 
dominant  ii  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coasj  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  iave  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Sit  ce  the  construction  site  for 
the  Holsteii  i  is  located  far  offshore,  few 
privately  oWned  fishing  vessels  and 
recreationa  boats/yachts  operate  in  the 
area.  This  p  roposed  rule  will  not  impact 
an  attendin ;  vessel  or  vessels  less  than 
100  feet  in  ength  overall  not  engaged  in 
towing.  Alt  jmate  routes  are  available 
for  all  othei  vessels  impacted  by  this 
proposed  n  le.  Use  of  an  alternate  route 
may  cause  <  i  vessel  to  incur  a  delay  of 
four  to  ten  i  ainutes  in  arriving  at  tfieir 
destination  i  depending  on  how  fast  the 
vessel  is  tra  veling.  Therefore,  the  Coast 
Guard  expe::ts  the  impact  of  this 
proposed  re  gulation  on  small  entities  to 
be  minimal 

If  you  thi  ik  that  your  business, 
organizatio:  i,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  thi  s  proposed  rule  would  have 
a  significan  t  economic  impact  on  it, 
please  subn  lit  a  comment  (see 
ADDRESSES]  explaining  why  you  think  it 
qualifies  and  to  what  degree  this  rule 
would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  sef:tion  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Ac  t  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understand  ng  this  proposed  rule  so  that 
they  can  be  ter  evaluate  its  effects  on 
them  and  p  irticipate  in  the  rulemaking. 
If  the  rule  v  ould  affect  your  small 
business,  oi  ganization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance ,  please  contact  LT  Kevin 
Lynn,  Proje  ct  Manager  for  Eighth  Coast 
Guard  Distiict  Commander,  Hale  Hoggs 
Federal  Bk  g.,  501  Magazine  Street,  New 
Orleans,  U   70130,  telephone  (504) 
589-6271. 

Small  bu  linesses  may  send  comments 
on  the  actic  ns  of  Federal  employees 
who  enforo  5,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  E  iisiness  and  Agriculture 
Regulatory  inforcement  Ombudsman 
and  the  Rej  ional  Small  Business 
Regulatory  p"airness  Boards.  The 
Ombudsma  n  evaluates  these  actions 
annually  ai  d  rates  each  agency's 
responsivei  less  to  small  business.  If  you 
wish  to  con  iment  on  actions  by 
employees  )f  the  Coast  Guard,  call  1- 
888-REG-I  AIR  (1-888-734-3247). 


Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and. 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety  • 
Risks.  This  rule  is  not  sm  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children.  , 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
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between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
'has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  net 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-^370f],  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (34)(g),  of  the 
instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES.  Comments  on  this  section 
will  be  considered  before  we  make  the 
final  decision  on  whether  the  rule 
should  be  categorically  excluded  from 
further  enviroimiental  review. 

List  of  Subjects  in  33  CFR  Part  147 

Continental  shelf.  Marine  safety, 
Navigation  (water). 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  147  as  follows: 

PART  147— SAFETY  ZONES 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85:  43  U.S.C.  1333; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

2.  Add  §  147.831  to  read  as  follows: 


§  1 47.831     Holstein  Safety  Zone. 

(a)  Description.  Holstein,  Green 
Canyon  645  (GC  645).  located  at 
position  27°19'17''  N,  90°32'08"  W.  The 
area  within  500  meters  (1640.4  feet) 
from  each  point  on  the  structure's  outer 
edge  is  a  safety  zone.  These  coordinates 
are  based  upon  North  American  Datum 
1983. 

(b)  Regulation.  No  vessel  may  enter  or 
remain  in  this  safety  zone  except  the 
following:  (1)  An  attending  vessel; 

(2)  A  vessel  under  100  feet  in  length 
overall  not  engaged  in  towing;  or 

(3)  A  vessel  authorized  by  the 
Commander,  Eighth  Coast  Guard 
District. 

Dated:  August  19,  2003. 
I.W.  Stark, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  8th  Coast  Guard  District. 
[FR  Doc.  03-24366  Filed  9-25-03;  8:45  am) 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  151 
[USCG-2001 -10486] 

Standards  for  Living  Organisms  in 
Ship's  Ballast  Water  Discharged  in 
U.S.  Waters 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  intent  with  request  for 

comments. 

SUMMARY:  The  Coast  Guard  cinnounces 
its  intent  to  prepare  and  circulate  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  for  the  proposed 
regulatory  action  to  establish  a  ballast 
water  discharge  standard.  The  intent  of 
this  standard  is  to  establish  the  required 
level  of  environmental  protection  in 
preventing  introductions  and  the  spread 
of  nonindigenous  species  from  ballast 
water  discharges.  The  Coast  Guard  is 
seeking  public  and  agency  input  to 
develop  the  scope  of  this  PEIS.  The  U.S. 
Environmental  Protection  Agency.  U.S. 
Department  of  Interior's  Fish  and 
Wildlife  Service,  and  U.S.  Department 
of  Commerce's  National  Marine 
Fisheries  Service  will  be  participating  in 
the  development  of  this  PEIS  as  a 
Cooperating  Agencies  in  accordance 
with  Title  40,  Code  of  Federal 
Regulations,  §1501.6. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  December  26,  2003. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 


entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the  ' 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  {USCG-2001-10486),  U.S.  ' 
Department  of  Transportation,  room 
PL^Ol,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the   ' 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
holidavs.  The  telephone  number  is 
202-366-9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web  site 
for  the  Docket  Management  System  at 
http://dms.dot.gov. 

In  choosing  among  these  means, 
please  give  due  regard  to  the  recent 
difficulties  and  delays  associated  with 
the  deliver}'  of  mail  ihrough  the  U.S. 
Postal  Service  to  Federal  facilities. 
Deliverj'  methods  2-4  of  those  listed 
above  are  the  preferred  methods  because 
security  measures  taken  by  the  USPS 
and  the  USCG  mail  reception  facilities, 
may  seriously  damage  or  render 
uiu-eadable  comments  sent  via  regular 
mail. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  notice  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL^Ol  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington.  DC.  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  at  the  following  Web 
site  address:  http://dms.dot.gov. 

Electronic  forms  of  all  comments 
received  into  any  of  our  dockets  can  be 
searched  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  unit,  etc)    ' 
and  is  open  to  the  public  without 
-  restriction.  You  may  review  the 
Department  of  Transportation's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477-78),  or  you  may  visit 
http://dms.dot.gov/. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  PEIS,  call 
Mr.  Brad  McKitrick,  Office  of  Standards 
Evaluation  and  Development  (G-MSR), 
U.S.  Coast  Guard,  telephone  202-267- . 
0995  or  via  e-mail 

bmckitrick@comdt.uscg.mil.  If  you  have 
any  questions  on  viewing  or  submitting 
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material  to  the  docket,  call  Andrea  M. 
Jenkins,  Program  Manager.  Docket 
Operations.  Department  of 
Transportation,  telephone  202-366- 
0271. 

SUPPLEMENTARY  information: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  comments.  Persons 
submitting  comments  should  please 
include  their  name  and  address  and 
identify  the  docket  number  {USCG- 
2001-10486).  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  nveans.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  imboimd  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they  were 
received,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  invites  comments 
and  suggestions  on  the  proposed  scope 
and  content  of  the  PEIS,  as  well  as  on 
the  ideal  means  for  notifying  and 
involving  the  public.  The  Coast  Guard 
will  consider  ^]\  comments  received 
during  the  comment  period. 

Coast  Guard's  Transition  to  Department 
of  Homeland  Security 

On  March  1,  2003,  the  Coast  Guard 
became  an  Agency  under  the 
Department  of  Homeland  Security.  As  a 
result,  the  Secretary  of  the  Department 
of  Homeland  Security  assumed  all  Coast 
Guard  duties  once  bestowed  on  the 
Secretary  of  the  Department  of 
Transportation. 

Background 

Under  the  National  Invasive  Species 
Act  (NISA),  Congress  directed  the  Coast 
Guard  to  develop  regulations  to  prevent 
the  introduction  emd  spread  of 
nonindigenous  species  (NIS)  in  U.S. 
waters  via  ballast  water  discharge. 
According  to  the'  National  Research 
Council  (see  reference  1),  the  uptake 
and  discharge  of  ballast  water  is  one  of 
the  largest  pathways  for  the 
introduction  and  spread  of  aquatic  NIS. 

Living  organisms  ceui  survive  the 
process  of  being  loaded  into  the  ballast 
tanks,  transported  to  different 
geographic  locations,  and  released  into 
a  new  environment  {i.e.  U.S.  waters). 
The  probability  that  NIS  will  survive 
once  introduced  into  U.S.  waters 
depends  on  a  large  number  of  poorly 
imderstood  factors.  While  many  of  the 
transported  NIS  do  not  survive  in  U.S. 


waters,  tho^e  that  do  may  establish 
population^,  spread  beyond  the  point  of 
introduction,  and  cause  adverse  changes 
in  the  recij  lent  ecosystem.  In  many 
cases,  then  can  be  significant  time  lags 
between  w  len  a  NIS  becomes 
established  as  a  reproducing  population 
and  when  i  :s  distribution  and 
abundance  increase  to  the  extent  that  it 
becomes  a :  ecognized  pest. 

Legislative  and  Regulatory  History 

Congress  directed  the  Coast  Guard  to 
prevent  the  introductions  of  NIS  from 
ballast  wat(  t  in  the  Nonindigenous 
Aquatio-Nii  isance  Prevention  and 
Control  Ac  of  1990  (NANPCA),  as 
reauthorize  d,  and  amended  by  the 
National  Ini^asive  Species  Act  of  1996 
(NISA).  In  1  esponse  to  this  direction,  the 
Coast  Guan  1  established  a  program  of 
mandatory  requirements  and  voluntary 
guidelines  n  Title  33  of  the  Code  of 
Federal  Regulations  part  151. 
Acceptable  ballast  water  management 
(BWM)  mel  hods  include  mid-ocean 
ballast  wat(  r  exchange  (BWE),  holding 
ballast  wat(  sr  onboard,  discharging 
ballast  wat(  t  to  an  approved  reception 
facility,  or  ise  of  an  alternative  Coast 
Guard  appioved  BWM  method.  BWM  is 
mandated  tr  vessels  entering  the  Great 
Lakes  and  me  Hudson  River  but  is 
voluntary  in  the  rest  of  the  U.S.  waters. 

On  May  i,  2001,  we  published  a 
notice  and  request  for  public  comments 
{66  PR  2181 17)  on  four  conceptual 
approaches  to  setting  ballast  water 
treatment  { 3WT)  standards  and  on 
approaches  for  assessing  the 
effectivene  ;s  of  BWT  relative  to  BWE. 
The  comm<  nts  we  received  revealed  a 
wide  range  of  opinion,  indicating  the 
need  for  m(  ire  discussion.  Subsequently, 
on  March  4 ,  2002,  we  published  an 
advance  no  tice  of  proposed  rulemaking 
and  reques  for  comments  {67  FR  9632) 
on  the  dev«  lopment  of  a  BWT  standard. 
The  Coast  ( luard  is  incorporating  the 
informatioi  1  we  received  in  response  to 
the  advano  sd  notice  into  the  proposed 
rulemaking ,  ^ 

Over  the  aast  two  years,  the  Coast 
Guard  has  1  ised  several  venues  to 
explore  opi  ions  for  BWT  stemdards. 
These  inch  de  teclinical  discussions 
organized  I  y:  {1)  The  International 
Maritime  C  rganization's  {IMO)  Global 
Ballast  Wal  er  Program  {Globallast);  {2) 
the  Ballast  ^Vater  and  Shipping 
Committee  of  the  U.S.  Aquatic  Nuisance 
Species  Tai  k  Force;  and  (3)  the  U.S. 
Coast  Guar  I's  Reseeu-ch  and 
Developme  n\  Center. 

Althougl  the  initial  Federal  Register 
publicatior  s  were  phrased  in  terms  of 
BWT  stancmrds,  the  critical  issue  has 
always  bee  1  the  quality  of  the  ballast 
water  actui  lly  discharged  from  vessels. 


Therefore,  begiiuring  with  this  notice 
the  emphasis  will  be  on  requirements 
related  to  ballast  water  discharges.  This 
is  also  in  line  with  the  development  of 
ballast  water  discharge  standards 
internationally. 

At  the  international  level,  in 
September  1995,  the  IMO  identified  the 
NIS  threat  as  a  major  issue  confronting 
the  international  maritime  community. 
To  address  the  issue,  the  IMO  issued 
voluntary  guidelines  titled, 
"International  Guidelines  for  Preventing 
the  Introduction  of  Unwanted  Aquatic 
Organisms  and  Pathogens  from  Ships' 
Ballast  Water  and  Sediment 
Discharges."  The  IMO  Marine 
Environment  Protection  Committee 
(MEPC)  is  cxuxently  developing  em 
international,  legally  binding, 
instrument  to  mandate  ballast  water 
management,  which  would  include  an 
international  standard  for  ballast  water 
discharge. 

Scoping 

Preliminary  investigations  to  define 
the  scope  of  environmental  issues  that 
may  be  relevant  to  the  proposed 
regulatory  action  indicate  that  there  is 
the  potential  for  both  beneficial  and 
adverse  effects  to  the  environment.  The 
Coast  Guard,  in  gen«ral,  believes  the 
proposed  regxdatory  action's  effects  on 
the  enviroimient  will  be  significantly 
beneficial.  The  Council  on 
Environmental  Quality's  {CEQ) 
regulations  for  implementing  the 
National  Enviroimiental  Policy  Act 
(NEPA)  state  that  a  significant 
environmental  impact  may  exist  even  if 
an  agency  believes  that  the  net  balance 
of  environmental  effects  are  beneficial. 
Therefore,  the  Coast  Guard  has  decided 
to  prepare  a  PEIS. 

'The  matter  of  establishing  a  ballast 
water  discharge  (BWD)  standard  for 
preventing  the  introduction  of  aquatic 
NIS  involves  two  levels  of 
environmental  impact  consideration:  (1) 
An  evaluation  of  the  remaining 
probability  of  aquatic  NIS  introduction 
with  the  standard  in  place,  as  well  as 
the  associated  potential  for 
environmental  consequences  from 
introduction;  and  {2)  the  potential  for 
environmental  impacts  from  the  use  of 
particular  management  methods  to  meet . 
the  established  standard.  NISA  calls  for 
the  use  of  environmentally  sound ' 


'  "Environmentally  sound"  methods,  efforts, 
actions  or  programs  means  methods,  efforts,  actions 
or  programs  to  prevent  introductions  or  control 
infestations  of  aquatic  nuisance  species  that 
minimize  adverse  impacts  to  the  structure  and 
function  of  an  ecosystem  and  adverse  effects  on 
non-taiget  organisms  and  ecosystems  and 
emphasize  integrated  pest  management  techniques 
and  nonchemical  measures.  The  meaning  of 
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ballast  water  management  methods. 
Although  no  ballast  water  methods  have 
yet  been  demonstrated  to  work 
effectively  and  consistently  on  a  single 
vessel,  let  alone  across  a  range  of  vessel 
types  and  operating  conditions,  a 
number  of  methods  are  being  actively 
investigated.  These  methods  currently 
include,  among  others,  mid-ocean 
exchange;  filtration;  hydrocyclonic 
separation;  ultraviolet  radiation; 
ultrasonic  impulses;  oxidizing  chemical 
biocides  such  as  ozone,  chlorine 
dioxide,  hypochlorite,  and  various 
electrolytically  produced  ions;  non- 
oxidizing  organic  chemicals: 
deoxygenation,  and  micro-scale  shear 
forces.  Some  of  these  methods,  such  as 
oxidizing  chemicals,  have  a  v/ell  knowm 
potential  to  result  in  unwanted 
residuals  and  disinfection-by-products 
(DBFs),  and  it  is  even  possible  that  the 
physical  methods  might  result  in 
unwanted  changes  to  the  quality  of 
discharged  water.  These  residuals, 
DPBs,  and  changes  to  water  quality  may 
have  adverse  environmental  impacts. 
This  PEIS  will  address  the  potential 
environmental  impacts  from  the  varying 
levels  of  remaining  organisms  in 
discharged  ballast  water  that  meets  the 
BWD  standard.  However,  when  BWM 
methods  are  developed  to  meet  the 
BWD  standard,  follow-on  environmental 
analyses  to  determine  environmental 
soimdness  will  be  conducted  on  each 
proposed  method  brought  forward  for 
approval  or  certification. 

This  PEIS  is  being  prepared  as  a 
"programmatic"  EIS  since  the  proposed 
regulatory  action  meets  CEQ's  definition 
of  "a  broad  Federal  action  such  as  the 
adoption  of  agency  programs  or 
regulations"  (40  CFR  1502.4(b)).  The 
PEIS  will  focus  on  an  evaluation  of  the 
general  environmental  impacts  that  may 
result  from  either  taking  No  Action 
(defined  as  not  establishing  BWD 
standards)  or  taking  Action  (defined  as 
choosing  and  mandating  a  BWD 
standard  from  among  several  possible 
levels  of  management).  The  PEIS  will  be 
prepared  in  accordance  with  NEPA, 
CEQ's  "Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA," 
and  the  established  Coast  Guard  NEPA 
procedvu-es  and  policies,  as  specified  in, 
"National  Environmental  Policy  Act: 
Implementing  Procedures  and  Policy  for 
Considering  Environmental  Impacts," 
COMDTINST  M16475.1D. 

The  proposed  regulatory  action  is  part 
of  a  national  program  of  regulations 
intended  to  prevent  the  introduction 
and  spread  of  NIS  via  discharged  ballast 


"environmentally  sound"  as  described  in  this 
footnote  pertains  to  all  occurrences  of  the  term  in 
this  notice. 


water.  Other  active  projects  in  the 
program  include  a  rule  to  impose 
penalties  for  noncompliance  vdth 
mandatory  aspects  of  ballast  water 
management  (68  PR  523)  and  a  rule  that 
makes  the  current  voluntary  BWM 
program  mandatory  (68  FT?  44691).  In 
order  to  determine  the  potential 
effectiveness  of  experimental 
technologies  designed  to  treat  ballast 
water  for  the  removal  of  NIS  aboard 
ship,  the  Coast  Guard  will  promote  the 
installation  of  experimental 
technologies  aboard  ships.  Each  project 
has  been  or  will  be  analyzed  under 
NEPA  at  the  appropriate  and 
meaningful  point  during  Coast  Guard 
planning  and  decision  making. 

The  PEIS  will  provide  general 
envirormiental  information  on  the 
proposed  action  and  alternatives  to 
Coast  Guard  decision-makers,  other 
agencies,  and  the  interested  and  affected 
public,  and  help  to  determine  whether 
implementing  a  regulatory  BWD 
standard  has  the  potential  for  significant 
environmental  impacts.  The  PEIS  will 
also  look  at  the  potential  direct  and 
indirect  environmental  impacts  of  each 
alternative  including  not  implementing 
a  BWD  standard  (the  "No  action" 
alternative).  In  addition  to  complying 
with  NEPA,  obtaining  the  information 
in  the  PEIS  will  ensure  that  the  Coast 
Guard  makes  fully  informed  decisions 
before  choosing  a  final  course  of  action. 
The  Coast  Guard  intends  to  continue  to 
involve  the  public  in  these  later 
associated  actions,  as  appropriate,  and 
will  also  prepare  further,  more  specific, 
environmental  analyses  and 
documentation  as  necessary.  The  Coast 
Guard  considers  this  PEIS  to  be  a  first- 
tier  environmental  review  and  may 
prepare  subsequent  NEPA  analyses  and 
documentation  for  future  individual 
actions  and  their  site-specific  impacts  if 
such  analyses  are  not  adequately 
covered  by  this  PEIS. 

The  U.S.  Environmental  Protection 
Aggncy,  U.S.  Department  of  Interior's 
Fish  and  Wildlife  Service,  and  U.S. 
Department  of  Commerce's  National 
Marine  Fisheries  Service  will  be 
participating  in  the  PEIS  preparation  as 
a  Cooperating  Agencies  in  accordance 
with  Title  40,  Code  of  Federal 
Regulations,  §1501.6. 

Purpose  of  Proposed  Action 

The  piu-pose  of  the  proposed  action  is' 
to  fulfill  the  need  for  a  ballast  water 
discharge  (BWD)  standard  to  prevent  the 
introduction  and  spread  of  NIS  via 
discharged  ballast  water.  In  the  future, 
this  standard  will  be  used  to  fulfill  the 
Coast  Guard  authority  under  NISA  to 
approve  BWM  methods  that  are 
effective  at  helping  to  prevent  the 


introduction  and  spread  of  NIS  via 
discharged  ballast  water. 

Under  NISA,  the  minimum  for  this 
discharge  standard  is  "at  least  as 
effective  as  ballast  water  exchange."  It  is 
difficult  to  determine  the  effectiveness 
of  BWE  due  in  part  to  the  wide  variety 
of  vessel  designs,  ballast  tank  structures, 
and  voyages.  In  addition,  the  Coast 
Guard  believes  that  to  prevent  the 
introduction  and  spread  of  NIS,  the 
ballast  water  discharge  standard  must 
relate  to  biological  effectiveness. 
Therefore,  the  Coast  Guard  is  working  to 
develop  a  ballast  water  discharge  (BWD) 
standard  based  on  the  level  of 
protection  needed  to  prevent 
introductions  and  spread  of  NIS. 

The  development  of  a  BWD  standard 
presents  a  complex  challenge. 
Technologies  for  removing  NIS  from 
ballast  water  are  in  the  early  stages  of 
development.  These  technologies  need 
to  be  complementary  with  existing 
vessels  as  well  as  future  vessel  designs. 
The  BWD  standard  to  be  achieved  by 
these  technologies  must  be 
environmentally  soimd.  Development  of 
this  BWD  standard  requires  close 
collaboration  between  government 
agencies,  the  scientific  community, 
water  treatment  experts,  the  shipping 
industry,  and  a  wide  range  of 
stakeholders. 

Proposed  Action 

The  proposed  action  is  to  establish  a 
BWD  standard  that  is  effective  in 
preventing  the  introduction  and  spread 
of  NIS  via  discharged  ballast  water. 

Need  for  Action 

Under  NISA,  Congress  mandated  that 
the  Coast  Guard  establish  guidelines  on 
BWM.  Initially  established  as  voluntary 
guidelines.  Congress  directed  the 
Secretary  of  Transportation  to  make  the 
actions  prescribed  in  the  guidelines 
mandatory  if  shipping  industry 
compliance  with  feimd  to  be 
insufficient. 

The  next  Congressionally  required 
step  is  making  the  voluntary  BWM 
guidelines  into  a  mandatory  BWM 
program.  The  Coast  Guard  published  an 
NPRM  on  a  mandatory  BWM  program 
for  all  U.S.  waters  on  July  30,  2003  (68 
FR  44691).  This  program  would 
emphasize  BWE,  due  to  the  lack  of 
availability  of  other  BWM  methods. 
However,  most  existing  vessels  are  not 
designed  to  conduct  BWE,  and  in  some 
cases,  depending  on  vessel  design,  age, 
load,  and  sea  conditions,  the  practice 
can  be  unsafe.  Further.  BWE  is  not  an 
option  for  vessels  moving  along 
coastlines,  since  BWE  in  coastal  areas 
may  increase  the  risk  of  bioinvasions. 
Finally,  even  when  conducted,  the 
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effectiveness  of  BWE  in  removing  NIS 
from  ballast  tanks  can  be  quite  variable. 
These  drawbacks  combine  to  make  BWE 
less  than  desirable  as  a  long-term 
approach  to  preventing  introductions  of 
isns  via  ballast  water  discharges. 

Recognizing  that  BWE  is  not  a  long- 
term  solution,  and  that  some  vessels 
would  not  be  able  to  consistently 
conduct  effective  BWE  operations. 
Congress  provided,  as  part  of  its 
recommended  management  actions,  that 
vessel  owners  have  the  option  of  using 
BWM  methods  other  than  BWE.  The 
Secretary  of  Homeland  Security  can 
approve  such  BWM  methods  if  they  are 
found  to  be  at  least  as  effective  as  BWE 
in  reducing  the  risk  of  NIS 
introductions.  The  marine  industry  and 
scientific  con^unity  are  currently 
developing  BWM  methods  and  studying 
their  biological  efficacy  and  engineering 
performance.  To  comply  with  NISA  and 
approve  such  BWM  management 
methods  as  an  alternative  to  BWE,  the 
Coast  Guard  must  develop  objective 
criteria  and  administrative  procedures 
for  such  approvals.  The  criteria  include 
the  quantitative  treatment  requirements 
that  must  be  accomplished  by  treatment 
technologies.  The  first  step  to  meeting 
the  directives  of  NISA  is  to  develop  a 
BWD  standard. 

Alternatives 

Reasonable  alternatives  that  meet  the 
established  purpose  and  need  will  be 
evaluated  and  considered  in  detail. 
Currently  the  Coast  Guard  is  examining 
a  range  of  alternatives  that  vary  in  the 
degree  to  which  the  discharge  of 
organisms  would  be  prevented. 

(1)  Alternative  1:  TTiis  alternative  is 
the  most  stringent  of  all  the  alternatives 
in  preventing  the  introduction  of  NIS. 
This  alternative  would  comply  with  all 
current  applicable  environmental  laws 
and  other  environmental  mandates,  and 
result  in  the  discharge  of  no  detectable 
viable  organisms  larger  than  0.1 
microns.  This  alternative  would  also 
require  the  removal  or  inactivation  of  all 
membrane-boimd  organisms  (including 
bacteria],  and  most  viruses,  and  would 
essentially  require  the  sterilization  of 
ballast  water. 

(2)  Alternative  2:  This  alternative 
would  fall  between  Alternative  1  and 
Alternative  3  in  stringency.  It  would 
establish  maximum  acceptable 
discharge  concentrations  for  various 
types  of  potential  NIS — macrofauna, 
including  ffsh  and  invertebrate 
zooplankton;  heterotrophic  and 
autotrophic  protists  (phytoplankton); 
and  other  microbes  such  as  bacteria  and 
viruses — to  greatly  reduce  the  risk  of 
futiu«  introductions.  Alternative  2 
would  also  comply  with  all  current 


applicable  environmental  kws  and 
other  environmental  mandates.  It  would 
result  in  the  discharge  of  no  more  than 
a  particulat  number  of  viable 
individuals  per  liter  of  zooplankton 
greater  thai  a  cut-off  size  in  microns 
and  no  mofe  than  a  particular  number 
of  phytopldnkton  greater  than  a  cut-off 
size,  and  discharge  of  a  specified  set  of 
indicator  microbes  not  to  exceed 
specified  concentrations.  These 
standards  dould  include  the 
establishment  of  indicator  species  for 
use  in  appi  oval  and  compliance  testing. 
Concentrat  on  numbers  have  not  been 
stated  in  th  B  above  description,  as  we 
are  request  ng  comments  from  the 
public  rega  rding  the  conceptual 
approach  a  id  the  quantitative 
concentrat!  ans  that  should  be  specified. 
However  tl  e  Coast  Guard  anticipates 
that  the  coi  icentration  number  will  fall 
between  Al  temative  1  and  Alternative  3. 

(3)  Alten  lative  3:  No  Action.  This 
alternative  is  the  least  stringent  of  the 
range  of  alt  jrnatives  in  preventing  the 
introductia  [i  of  NIS  and  would  not 
establish  a  3WD  standard.  Instead, 
under  the  i  landatory  BWM  program 
established  according  to  the  directives 
in  NISA,  it  would  "be  applicable  to 
vessels  equ  ipped  with  ballast  tanks 
entering  U.  3.  waters  after  operating 
beyond  the  Exclusive  Economic  Zone 
(EEZ).  As  c  irrently  framed,  the 
mandatory  BWM  program  directs 
vessels  to  e  ither  conduct  BWE  or  retain 
ballast  wati  sr  onboard  or  use  a  reception 
facility  or  s  nother  environmentally 
sound  man  igement  method  approved 
by  the  Coaj  t  Guard.  Currently,  few 
vessels  haVe  the  ability  to  retain  ballast 
water  onbo  ird  and  still  conduct 
commercia  activities,  and  no  reception 
facility  has  been  built  to  treat  ballast 
water  for  r(  moval  of  NIS.  In  addition,  no 
environmei  itally  sound  methods  to 
manage  bal  last  water,  other  than  BWE, 
have  been  )  ipproved  by  the  Coast  Guard. 
Thus,  for  tl  le  near  future,  the  No  Action 
alternative  would  mean  that  the  primary 
mandatory  BWM  practice  vessels  would 
conduct  is  nid-ocean  BWE  when  safe 
and  feasibl  i.  Those  vessel  owners 
desiring  to  use  some  other  ballast  water 
managemei  it  method  would  be  required 
to  demonsi  rate  that  the  proposed 
method  was  at  least  as  effective  as  BWE, 
on  that  ves  jel. 

The  Coai  t  Guard  is  requesting  input 
on  any  adcational  alternatives  for 
emalysis,  any  environmental  concerns 
the  public  nay  have  related  to  the 
alternative  for  establishing  a  BWD 
standard,  s  iggested  analyses  or 
methodolo  ;ies  for  inclusion  in  the  PEIS, 
and  possib  e  sources  of  relevant  data  or 
informatioi  i. 


Scope 

The  following  environmental 
requirements  have  been  tentatively 
identified  for  analysis  in  the  PEIS  and 
are  presented  to  facilitate  public 
comment  during  the  scoping  process  of 
the  PEIS.  This  list  of  requirements  is 
neither  intended  to  be  all-inclusive  nor 
to  be  a  predetermined  set  of  potential 
impacts.  Additions  to  or  deletions  from 
the  list  of  issues  may  occur  as  a  result 
of  the  scoping  process.  The 
environmental  requirements  include  the 
following: 

(1)  Endangered  or  Threatened 
Species:  Potential  impacts  to 
endangered  or  threatened  marine  life 
and  birds  from  each  of  the  alternatives. 

(2)  Essential  Fish  Habitat:  Potential 
effects  to  waters  and  substrate  necessary 
to  fish  for  spawning,  breeding,  feeding, 
or  growth  to  maturity  fi-om  each  of  the 
alternatives. 

(3)  Other  Biological  Habitats  and 
Organisms:  Potential  impacts  to  aquatic 
vegetation  and  benthic  organisms  from    , 
each  of  the  alternatives. 

(4)  Coastal  and  Marine  Birds: 
Potential  impacts  to  coastal  marine  and 
birds  fi-om  each  of  the  alternatives. 

(5)  Aquatic  Resources:  Potential 
effects  to  marine  mammals,  sea  turtles, 
and  fisheries  species  from  each  of  the 
alternatives. 

(6)  Water  Quality:  Potential  impact  to 
water  quality  resulting  from  each  of  the 
alternatives. 

(7)  Air  Quality:  Potential  impact  to  air 
quality  resulting  from  each  of  the      t 
alternatives. 

(8)  Great  Lakes/Hudson  River 
environment/resources. 

(9)  Socio-economics:  Potential  impact- 
to  recreational  activities  (including 
fishing),  tourism,  commercial  fisheries, 
commercial  infrastructure  (including 
power  plants  and  water  treatment 
facilities),  maritime  commerce,  and 
subsistence  activities  due  to  each  of  the 
alternatives. 

(10)  Public  Health  and  Safety: 
Potential  impacts  to  public  health  and 
safety  associated  with  each  of  the 
alternatives. 

Public  Meetings 

Five  public  scoping  meetings  will  be 
held  during  the  public  comment  period 
of  this  notice.  Notice  of  those  meetings 
will  be  published  in  the  Federal 
Register.  All  appropriate  comments 
provided  at  the  public  scoping 
meetings,  both  written  and  oral,  will  be 
considered  in  the  preparation  of  the 
Draft  and  Final  PEIS  and  will  become 
part  of  the  public  record  (i.e.,  names, 
addresses,  letters  of  comments, 
comments  provided  during  the  public 
meeting). 
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Once  the  Draft  PEIS  is  published,  the 
Coast  Guard  will  hold  additional  public 
meeting(s).  Notice  of  those  meetings 
will  be  published  in  the  Federal 
Register.  All  appropriate  comments 
provided  at  the  public  meeting(s),  both 
written  and  oral,  will  be  considered  in 
the  preparation  of  the  Final  PEIS  and 
will  become  part  of  the  public  record 
[i.e.,  names,  addresses,  letters  of 
comments,  comments  provided  diuring 
the  public  meeting). 

Reference 

1.  National  Research  Council.  1996. 
Stemming  the  Tide:  Controlling 
Introductions  of  Nonindigenous 
Species  by  Ships'  Ballast  Water. 
National  Academy  Press,  Washington, 
DC. 

Dated:  September  17,  2003. 
loseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety,  Security 
&■  Environmental  Protection. 
[FR  Doc.  03-24138  Filed  9-25-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  1     ' 
[FRL-7564-2] 

Advisory  Committee  for  Regulatory 
Negotiation  Concerning  All 
Appropriate  Inquiry;  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Meeting  of  Negotiated 

Rulemaking  Committee  on  all 

appropriate  inquiry. 

SUINMARY:  The  Environmental  Protection 
Agency,  as  required  by  the  Federal 
Advisory  Committee  Act  {Pub.  L.  92- 
463),  is  announcing  an  extension  to  the 
dates  of  an  upcoming  meeting  of  the 
Negotiated  Rulemaking  Committee  on 
All  Appropriate  Inquiry. 
DATES:  As  announced  in  the  Federal 
Register  on  September  12,  2003  (68  FR 
53687),  a  meeting  of  the  Federal 
Advisory  Committee  tasked  with 
negotiating  a  proposed  rule  on  All 
Appropriate  Inquiry  is  scheduled  for 
October  14  and  October  15,  2003.  EPA 
is  announcing  that  the  Committee  also 
will  meet  on  October  16,  2003.  The 
location  for  the  meeting  is  provided 
below.  Dates  and  locations  of 
subsequent  meetings  will  be  announced 
in  later  notices. 

ADDRESSES:  The  meeting  will  take  place 
at  the  EPA  East  Building,  1201 
Constitution  Avenue  NW.,  Washington, 
DC  20460.  The  meeting  is  scheduled  to 


begin  at  8:30  a.m.  and  end  at  4:30  p.m. 
on  all  three  days,  October  14,  October 
15,  and  October  16. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information 
should  contact  Patricia  Ovenneyer  of 
EPA's  Office  of  Brownfields  Cleanup 
and  Redevelopment,  1200  Pennsylvania 
Ave..  NW.,  Mailcode  5105T, 
Washington,  DC  20460,  (202)  566-2774, 
or  overmeyer.patricia@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act,  EPA  is 
required  to  develop  standards  and 
practices  for  carrying  out  all  appropriate 
inquiry.  The  Federal  Advisory 
Committee  meeting  is  for  the  purpose  of 
negotiating  the  contents  of  a  proposed 
regulation  setting  federal  standards  and 
practices  for  conducting  all  appropriate 
inquiry.  At  its  meeting  on  October  14, 
15.  and  16,  2003,  the  Committee's 
agenda  will  include  a  continuation  of 
substantive  deliberations  on  the 
proposed  rulemaking  including 
discussions  on  recommendations  for 
proposed  regulatory  language  for    * 
addressing  each  of  the  criteria 
established  by  Congress  in  the  Small 
Business  Liability  Relief  and 
Brownfields  Revitalization  Act 
amendments  to  CERCLA 
(101)(35)(B)(iii). 

All  meetings  of  the  Negotiated 
Rulemaking  Committee  are  open  to  the 
public.  There  is  no  requirement  for 
advance  registration  for  members  of  the 
public  who  wish  to  attend  or  make 
comments  at  the  meeting.  Opportunity 
for  the  general  public  to  address  the 
Committee  will  be  provided  starting  at 
2:30  p.m.  on  each  day. 

Dated:  September  22,  2003. 
Thomas  P.  Dunne, 

Associate  Assistant  Administrator,  EPA 
Office  of  Solid  Waste  and  Emergency 
Response. 

[FR  Doc.  03-24403  Filed  9-25-0.3;  8:45  am] 

BILUNG  CODE  6S6(>-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7563-1] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
River  Road  Landfill  Site  release  listing 
from  the  National  Priorities  List  (NPL). 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  its 
intent  to  delete  the  River  Road  Landfill 
(Site)  release  listing  ft-om  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300,  which  is  the  National  Oil  and 
Hazardous  Substance  Pollution 
Continency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended  EPA 
and  the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 

DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before  October 
27,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Donna  Santiago  (3HS22),  Remedial 
Project  Manager.  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  St.,  Philadelphia,  PA  19103.  215- 
814-3222,  Fax  215-814-3002,  e-mail 
santiago.donna@epa.gov. 
Comprehensive  information  on  this  Site 
is  available  through  the  public  docket 
which  is  available  for  viewing  at  the 
Site  information  repositories  at  the 
following  locations:  U.S.  EPA  Region  III. 
Administrative  Records,  1650  Arch 
Street,  Philadelphia,  Pennylvana  19103, 
215-814-3157;  and  Buhl-Henderson 
Community  Library,  11  North 
Sharpsville  Avenue,  Sharon,  PA  16146. 
FOR  FURTHBn  INFORMATION  CONTACT: 
Donna  Santiago  (3HS22).  U.S. 
Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street., 
Philadelphia,  PA  19103,  215-814-3222, 
Fax  215-814-3002,  e-mail 
santiago.donna@epa.gov. 

SUPPLEMENTARY  INFORMATK>N: 
Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

in.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  III  announces  its 
intent  to  delete  the  River  Road  Landfill 
Site  release.  South  Pymatuning 
Township.  City  of  Hermitage,  Mercer 
County,  Pennsylvania,  from  the 
National  Priorities  List  (NPL),  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  and  requests 
conunents  on  the  deletion.  EPA 
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identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  these  sites.  As 
described  in  §  300.425(e)(3)  of  the  NCP. 
sUes  deleted  from  the  NPL  remain 
eligible  for  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  action. 

'  -v. 

EPA  and  the  Commonwealth  of 
Pennsylvania  have  determined  that  the 
remedial  action  for  the  Site  has  been 
successfully  executed.  EPA  will  accept 
comments  on  the  proposal  to  delete  the 
listing  of  the  Site. release  from  the  NPL 
for  thirty  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  the  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  River  Road  Landfill  Site 
and  explains  how  the  Site  meets  the 
deletion  criteria. 

n.NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consultation  with  PADEP,  whether  any 
of  the  following  criteria  has  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  Investigation  (RI) 
has  shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  when  the  release  is  deleted  from 
the  NPL,  where  hazardous  substances, 
poUytants,  or  contaminants  remain  at 
the  site  above  levels  that  allow  for 
imlimited  use  and  unrestricted 
exposure,  EPA  is  required,  by  statute  or 
policy,  to  conduct  a  subsequent  review 
of  the  site  release  at  least  every  five 
years  after  the  initiation  of  the  remedial 
action  at  the  site  to  ensure  that  the  Site 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  site  deleted  from  the 
NPL,  the  deleted  site  may  be  restored  to 
the  NPL  without  application  of  the 
Hazard  Ranking  System  (HRS). 


m.  Deletion  Procedures 

The  follow  zing  procedures  were  used 
for  the  inten  ded  deletion  of  the  release 
Site  from  th ;  NPL: 

(1)  All  ap  )ropriate  response  under 
CERCLA  hat  been  implemented  and  no 
further  actic  n  by  EPA  is  appropriate; 
however  th(  re  will  be  continued 
operation  eu  d  maintenance  of  the 
existing  trea  tment  scheme  contained  in 
the  Post  CIo  iure  Plan  approved  by  the 
Pennsylvan  a  Department  of 
Environmei|tal  Protection  (PADEP)  in 
1987  under  the  Pennsylvania  Solid 
Waste  Mana  gement  regulations  subject 
to  modificat  on  approved  by  PADEP  (2) 
The  Pennsy  vania  Department  of 
Environmer  tal  Protection  concurred 
with  the  pre  posed  deletion;  (3)  A  notice 
has  been  pu  ilished  in  the  local 
newspaper  $nd  has  been  distributed  to 
appropriate  Federal,  State,  and  local 
officials  anc  other  interested  parties 
announcing  the  commencement  of  a  30- 
day  public  c  omment  period  on  EPA's 
Notice  of  In  ent  to  Delete;  and,  (4)  All 
relevant  doc  uments  have  been  made 
available  foi  public  review  in  the  local 
Site  informs  tion  repository. 

For  deleti  )n  of  the  release  from  the 
NPL,  EPA'S'  Regional  Office  will  accept 
and  evaluati  i  public  comments  on  EPA's 
Notice  of  In'  ent  to  Delete  before  making 
a  final  decis  on  to  delete.  If  necessary, 
the  Agency  vill  prepare  a 
Responsivei  ess  Simimary,  responding 
to  each  sign  ficant  comment  submitted 
during  the  p  ublic  comment  period. 

Deletion  c  f  the  release  from  the  NPL 
does  not  its*  If  create,  alter,  or  revoke 
any  individi  lal's  rights  or  obligations. 
The  NPL  is  i  lesigned  primarily  for 
information  il  purposes  and  to  assist 
Agency  mai  agement.  As  mentioned  in 
Section  II  ol  this  document, 
§  300.425(e)  3)  of  the  NCP  states  that  the 
deletion  of  i  release  from  a  site  from  the 
NPL  does  n<  t  preclude  eligibility  for 
future  respo  ase  actions. 

A  deletioi  occurs  when  the  Regional 
Administrator  places  a  final  action  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  <  eletions  in  the  final  update 
following  th  B  notice.  Public  notices  and 
copies  of  th(  i  Responsiveness  Summary 
will  be  mad ;  available  to  local  residents 
by  the  Regie  nal  Office. 


rv.  Basis  foi 


The  follo\  / 
Agency's  rationale 
delete  this 


ing  summary  provides  the 
for  the  proposal  to 
release  from  the  NPL. 


Intended  Site  Deletion 


Site  Backgn  und  and  History 

The  River  Road  Landfill  (Site)  is 
located  in  S  )uth  Pymatuning  Township, 
the  City  of  I  ermitage,  Mercer  County, 
Pennsylvania.  The  River  Road  Landfill 


is  37.5  acres  in  area  and  is  situated  on 
a  parcel  of  land  that  is  approximately 
102  acres.  The  Site  property 
surroimding  the  landfill  is  undeveloped 
and  is  vegetated  mainly  with  grasses 
and  some  trees.  The  Site  is  bordered  by 
River  Road  (Route  846)  to  the  northwest 
and  the  Shenango  River  to  the  south. 
Industries  are  located  across  the 
Shenango  River  from  the  Site  and 
upgradient  along  the  River.  Residential 
properties  and  wooded  property  are 
located  to  the  northeast  and  west  of  the 
Site. 

The  northern  portion  of  the  Site  is 
relatively  flat  and  was  used  as  a  soil- 
borrow  source  during  landfill-closure 
activities.  In  the  southern  portion  of  the 
Site,  where  the  landfill  is  situated,  the 
natural  topography  (beneath  the 
landfill)  is  a  genUe,  south-southeasterly 
facing  slope.  Surface  elevations  range 
from  a  high  of  approximately  940  feet 
above  mean  sea  level  (amsl)  in  the  north 
portions  of  the  Site,  to  a  low  of 
approximately  860  feet  amsl  along  the 
southern  boundary  of  the  Site  along  the 
Shenango  River.  Precipitation  runoff 
from  the  landfill  is  directed  via  surface 
drainage  channels  to  sedimentation 
basins  located  at  the  southwest  and 
southeast  comers  of  the  landfill.  The 
basins  discharge  to  the  River.  Prior  to 
the  1940s,  land  use  in  the  Site  cu-ea  was 
primarily  for  agriculture.  Industrial 
activity  at  the  Site  began  in  the  1940s 
when  the  Site  was  used  for  oil  and  gas 
production.  In  the  late  1950s,  the 
property  was  operated  as  a  sand  and 
gravel  mine.  The  first  landfilling  at  the 
Site  began  in  early  1963.  The  landfill 
received  sanitary  and  industrial  waste. 
The  facility  accepted  approximately 
2,000  tons  per  week  of  these  waste 
streams  during  its  operational  life. 

In  1976,  the  Site  was  operated  as  the 
River  Road  Enterprises  Sanitary 
Landfill.  The  reported  method  of 
operation  in  1975  consisted  of  waste 
disposal  by  an  area-fill  method  with 
refuse  compaction,  followed  by  daily 
cover  consisting  of  six  inches  of  clay 
borrowed  from  on-site.  In  1978,  PADEP 
granted  technical  approval  for 
operations  of  the  facility.  In  1980,  the 
landfill  was  purchased  by  Erie  Disposal 
Company,  currently  Waste  Management 
of  Pennsylvania,  Inc.  (WMPA).  WMPA 
constructed  a  subsurface  landfill  ground 
water  dam  on  the  south  side  of  the 
landfill,  which  collected  leachate  and 
ground  water.  A  final  solid  waste 
disposal  permit  for  the  landfill  was 
issued  by  PADEP  in  1984. 

Starting  in  1982,  WMPA  began 
upgrading  and  remediating  the  Site  with 
soil-erosion  and  sediment-control 
systems.  Additionally,  the  existing 
leachate  lagoons  were  closed  in  1983. 
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Fiirther  upgrades  to  the  landfill 
leachate-collection  system  were  added 
through  1988.  The  landfill  stopped 
receiving  V  aste  in  1986.  Closure 
activities  were  completed  and  certified 
in  1987.  The  River  Road  Landfill 
Certification  and  Post-Closiire  Plan  was 
apprbved  by  PADEP  in  1988. 

History  of  Contamination 

The  first  landfilling  at  the  River  Road 
Landfill  began  in  1963.  From  the 
beginning  of  operations  until  1980,  the 
landfill  received  mimicipal,  residential, 
and  industrial  waste  from  area 
-  communities.  Upon  acquisition  by 
WMPA  in  1980,  WMPA  constructed  a 
subsurface  landfill  leachate-collection 
system/ground  water  dam  on  the  south 
side  of  tiie  landfill,  which  collected 
leachate  and  ground  water.  Until  1983, 
the  landfill  leachate  was  temporarily 
stored  on-site  in  a  lagoon.  In  1983, 
collected  leachate  and  ground-water 
were  discharged  to  the  local  Public 
Owned  Treatment  Works  (POTW).  The 
landfill  leachate  lagoon  was  closed  in 
1983.  The  landfill  stopped  receiving 
waste  in  1986. 

According  to  the  Remedial 
Investigation  (RI),  leachate  was  the 
primary  source  of  contamination  at  the 
River  Road  Landfill  Site:  low 
concentrations  of  volitale  organic 
compounds  (VOCs),  semi-volitale 
organic  compounds  (SVOCs)  and  metals 
in  landfill  leachate  and  ground  water 
were  detected.  The  surface  water  runoff' 
controls  system,  including 
drainageways  and  the  basins 
themselves,  were  found  to  have  trace 
concentrations  of  polycyclic  aromatic 
hydrocarbons  (PAHs)  and 
polychlorinated  biphenyls  (PCBs). 
Metals  concentrations  were  also  low  or 
within  expected  background  ranges  in 
the  surface  water  control  system,  with 
the  exception  of  chromium  which  was 
detected  at  an  elevated  level  in  an  area 
located  approximately  20  feet  in  length 
at  the  downstream  end  of  the  drainage 
system.  Soils  beneath  the  former  landfill 
leachate  collection  pond  contained 
extremely  low  levels  of  VOCs  and  were 
not  considered  a  source  of  ground  water 
contamination. 

Low  levels  of  VOCs  were  detected  in 
ground  water  downgradient  of  the 
groundwater  dam.  Groundwater 
monitoring  results  since  the  RI  have 
shown  that  VOCs  have  remained  at 
extremely  low  levels.  The  RI  states  that 
only  limited  impacts  to  on-site 
groundwater  have  occurred,  and  no 
impacts  to  the  River  sediments  can  be 
conclusively  linked  to  the  landfill.  Two 
private  wells  near  the  Site  were  sampled 
as  part  of  the  RI,  and  results  indicated 
these  wells  were  not  affected  by  the 


landfill.  There  is  no  indication  that 
ambient  air  quality  at  the  Site  has  been 
impacted  by  landfill  gas  emissions. 

Assessment  of  the  nature  and  extent 
of  contaminants  present  at  the  Site 
indicates  that  actual  and  threatened 
releases  of  hazardous  substances  from 
the  Site  have  substantially  been 
addressed  by  the  implementation  of  the 
response  actions  already  completed  at 
the  Site  in  connection  with  the  PADEP 
approved  Post  Closiure  Plan. 

Initial  Response 

Prior  to  placement  on  the  NPL  in 
1989,  various  response-activities  were 
performed  by  WMPA  including 
construction  of  a  subsurface  landfill 
leachate-collection  systemi/ground  water 
dam  on  the  south  side  of  the  landfill; 
several  system  upgrades;  hook-up  of  the 
landfill  leachate  collection  system  to  the 
local  POTW  sewer  line;  and,  the  closing 
of  the  landfill  leachate  lagoon.  The 
landfill  stopped  receiving  waste  in  1986 
and  a  three-foot  cap  was  placed  on  the 
landfill  per  the  PADEP-approved 
closure  plan  in  1986  and  1987.  FPA 
listed  the  landfill  on  the  National 
Priorities  List  (NPL)  on  September  22, 
1989. 

EPA's  Record  of  Decision  (ROD)  for 
the  Site  was  signed  in  1995.  Since 
actual  and  threatened  releases  of 
hazardous  substances  from  the  Site  had 
been  extensively  addressed  by 
implementation  of  the  response  actions 
already  completed  at  the  Site,  the 
selected  remedy  in  the  1995  ROD 
identified  continuation  of  the  operation 
and  maintenance  of  the  Existing 
Treatment  Scheme  at  the  Site  with  the 
addition  of  Institutional  Controls.  The 
implemented  and  still  operational. 
Existing  Treatment  Scheme  includes: 
Continued  operation  and  maintenance 
of  the  existing  ground  water/leachate 
collection  system:  continued 
maintenance  of  the  PADEP-approved 
landfill  cap  and  integrated  surface  water 
drainage  system;  the  passive  landfill 
gas-venting  system  currently  instnlled  at 
the  landfill;  continued  maintena^    e  of 
the  existing  ground  water  dam; 
continued  maintenance  of  the  fence; 
and,  continuation  of  the  existing 
monitoring  program  allowing  for 
expansion,  reduction  or  modification  by 
PADEP  or  EPA.  To  further  protect  the 
public  from  exposure  to  hazardous 
substances,  the  selected  remedy  also 
called  for  deed  restrictions  to:  (1) 
Prohibit  the  installation  of  new  on-site 
potable  wells  and;  (2)  prohibit  the 
excavation  or  disturbance  of  the  soil  cap 
which  would  result  in  exposing  fill 
materials.  A  consent  decree  with  EPA 
and  the  Responsible  Parties  for 


Remedial  Design  and  Remedial  Action 
was  entered  in  February  2000. 

Response  Actions 

The  1995  ROD  iden^fies  deed 
restrictions  *^or  the  property  and  the 
operation  aj  id  maintenance  of  the 
Existing  Treatment  Scheme  at  the  Site 
as  the  selected  remedy.  To  ensure 
compliance  v\  ith  the  ROD  and  the 
PADEP  Post-Closure  Plan,  routine 
ins{}ections  are  performed  on  the 
following:  landfill  cover  system,  surface 
water  drainage  system,  landfill  leachate 
collection  and  conveyance  system,  . 
groundwater  monitoring  wells  and  other 
Site  features  such  as  Site  fencing,  road, 
and  parking  areas.  The  landfill  cover  is 
inspected  routinely  to  ensure  its 
integrity  and  continued  proper 
functioning.  The  landfill  leachate- 
collection  and  conveyance  system, 
including  pumping  and  telemetry 
systems,  is  also  routinely  inspected  to 
ensure  proper  operation.  Monitoring 
wells  are  inspected  during  the  quarterly 
sampling  program  for  conditions  such 
as  functioning  of  well  locks,  as  well  as 
integrity  of  protective  casing,  visible 
portion  of  inner  casing  and  concrete 
pad.  The  surface  water  drainage  system 
(sedimentation  basins,  outlet  structures, 
and  chaimels]  is  also  routinely 
inspected  to  ensure  surface  water 
management  i«  performing  as  designed. 

Deed  restrictions  for  the  Site  property 
were  placed  in  the  deed  by  filing  the 
restrictions  with  the  Recorder  Of  Deeds 
of  Mercer  County,  Permsylvania.  The 
deed  restrictions  prohibit  excavation  or 
disturbance  of  the  soil  cap  which  would 
result  in  exposing  the  fill  materials, 
prohibit  the  installation  of  new  on-site 
wells  for  use  for  domestic  purposes 
including  drinking  water,  and  are 
designed  to  allow  for  beneficial  use  of 
the  property,  providing  that  the 
beneficial  use  would  not  pose  a  risk  to 
human  health  or  potential  ecological 
receptors.  The  deed  restrictions  pfohibit 
the  building  of  residential  construction 
on  the  Site.  Buildings  not  intended  for 
human  living  space  {e.g.,  bams,  garages 
and  similar  building)  are  permitted.  The 
deed  restrictions  are  valid  and  binding 
at  the  Township.  County*  and 
Conunonwealth  levels. 

Applicable  Deletion  Criteria 

The  remedy  selected  for  this  Site  has 
been  implemented  in  accordance  with 
the  ROD.  Therefore,  no  further  response 
actions  are  necessary  other  thian 
operation  and  maintenance  of  the 
Existing  Treatment  Scheme  which  will 
be  completed  under  the  PADEP  Post- 
Closure  Plan  (or  modification  as 
required  and/or  approved  by  PADEP  or 
EPA)  and  five-year  reviews.  The  remedy 
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has  resulted  in  the  significant  reduction 
of  the  long-term  potential  for  release  of 
contaminants,  and,  therefore,  human 
health  and  potential  environmental 
impacts  have  been  minimized.  EPA  and 
the  Commonwealth  of  Pennsylvania 
find  that  the  remedy  implemented 
continues  to  provide  adequate 
protection,  of  human  health  and  the 
environment. 

Dated:  September  3.  2003. 
James  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  03-24410  Filed  9-25-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  410  and  414 

[CMS-1476-CN] 

RIN  0938-AL96  ^ 

iMedicare  Program;  Revisions  to 
Payment  Policies  Under  tlie  Pliysician 
Fee  Schedule  for  Calendar  Year  2004; 
Correction 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Correction  of  proposed  rule. 

SUMMARY:  This  document  corrects  an 
error  that  appeared  in  the  proposed  rule 
published  in  the  Federal  Register  on 
A^ugust  15,  2003  entitled  "Revisions  to 
Payment  PoUcies  Under  the  Physician 
Fee  Schedule  for  Calendar  Year  2004." 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Milstead  (410)  786-3355. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  FR  Doc.  03-20662  of  August  15, 
2003,  we  published  the  proposed  rule  to 
update  the  physician  fee  schedule  for 
CY  2004  (68  FR  49030).  We  identified 
an  error  and  we  are  correcting  it  in  the 
Correction  of  Errors  section  below. 

n.  Correction  of  Error 

In  FR  Doc.  03-20662  of  August  15, 
2003  we  are  making  the  following 
correction: 

On  page  49058  in  section  111.  A.  6. 
"Adjustments  to  RVUs  to  Match  the 
New  MEI  Weights,"  the  last  sentence  of 
this  discussion,  which  is  in  the  second 
column,  incorrectly  states  that  the 
effects'  of  these  adjustments  are  included 
in  Addendiun  B  of  the  proposed  rule. 
We  also  omitted  the  word  "estimated" 
.when  we  discussed  changes  to  the 


RVUs.  Therfefore,  we  are  replacing  the 
last  two  sentences  of  this  section  with 
the  followi4g:  "For  this  reason,  we  are 
proposing  tb  reduce  the  physician  work 
RVUs  by  ail  estimated  0.35  percent 
(0.9965)  ani  the  practice  expense  RVUs 
by  an  estimited  1.15  percent  (0.9885) 
and  increas  3  the  malpractice  RVUs  by 
an  estimate  i  21.7  percent  (1.217)  to 
match  the  r  jbased  MEI  weights.  We  will 
include  the  effects  of  these  adjustments 
in  the  phys  cian  fee  schedule  final  rule 
and,  as  exp  ained  previously,  we  are  not 
proposing  s  compensating  adjustment  to 
the  convers  on  factor." 
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FEDERAL  tOMMUNICATiONS 
COMMISSI  }N 

47  CFR  Pan  74 

[MB  Docket  4o.  03-185;  FCC  03-198] 


Services;  Television 


Fefleral  Communications 
Probosed  rule. 


SUMMARY:  1 1  this  document,  the 
Commissio  i  seeks  comment  on  rules  for 
digital  low  Dower  television  ("LPTV") 
and  televis  on  translator  stations,  and 
considers  i  sues  related  to  digital 
television  l  ooster  stations.  This 
proceeding  marks  the  beginning  of  the 
digital  telei  ision  conversion  for  these 


services.  The  rules  and  policies  that  will 
be  adopted  as  a  result  of  this  proceeding 
will  provide  the  framework  for  this 
conversion. 

DATES:  Comments  are  due  November  25, 
2003;  reply  comments  are  due  December 
26,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Larson,  Media  Bureau  (202)  418- 
2607.  For  additional  information 
concerning  the  information  collection(s) 
contained  in  this  document,  contact 
Shirley  Suggs  at  202-418-1568,  or  via 
the  Internet  at  Shirley.Suggs@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Notice  of  Proposed  Rule 
Making  ("NPRM")  in  MB  Docket  No. 
03-185,  FCC  03-198,  adopted  August  6, 
2003,  and  released  August  29,  2003.  The 
complete  text  of  this  NPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257.  445 
12th  Street,  SW.,  Washington,  DC  and 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  Quaiex 
International,  Portals  II,  445  12th  Street 
SW.,  CY-B402,  Washington,  DC  20554. 
The  Notice  is  also  available  on  the 
Internet  at  the  Commission's  Web  site: 
http://www.fcc.gov. 

Synopsis 

1 .  The  NPRM  contemplates  that  a 
digital  TV  translator  station  should  be 
technically  capable  of  rebroadcasting 
the  entire  incoming  signal  of  its  primary 
DTV  broadcast  station  and  producing  a 
digital  output  signal  that  can  be 
satisfactorily  viewed  on  a  receiver 
designed  for  the  Commission's  DTV 
transmission  standard.  The  Commission 
seeks  a  definition  for  a  digital  TV 
translator  consistent  with  this  tentative 
conclusion.  If  the  Commission  were  to 
extend  the  current  analog,  translator 
definition,  a  digital  TV  translator  would 
be  a  station  operating  for  the  purpose  of 
retransmitting  the  programs  and  signals 
of  a  DTV  broadcast  station  for  reception 
by  the  general  public,  without 
significantly  altering  any  characteristic 
of  the  original  signal  other  than  its 
ft-equency  and  amplitude.  A  digital  TV 
translator  would  "pass  through"  the 
content  and  video  format  of  a  primary 
DTV  station  (e.g.,  an  HDTV  input  signal 
would  be  retransmitted  as  an  HDTV 
output  signal).  The  Commission  seeks 
comment  on  how  to  define  digital  TV 
translators  and,  in  particular,  how 
allowances  for  local  message  insertions 
should  be  incorporated  into  the 
definition. 
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2.  In  a  pending  DTV  proceeding,  the 
Commission  has  asked  whether  the 
rules  should  permit  TV  translators  to 
down-convert  to  analog  format  a  signal 
originally  broadcast  by  the  parent 
station  in  digital  format.  The 
Commission  seeks  comment  here  on 
how  these  issues  relate  to  the 
appropriate  definition  of  a  "digited  TV 
translator"  and  what,  if  any,  limitations 
should  be  imposed  on  the  ability  of  a 
translator  to  alter  the  signal  of  the  main 
station. 

3.  The  Commission  seeks  conunent  on 
two  transmission  modes  for  digital  TV 
translator  rebroadcasts:  (1)  Heterodyne 
frequency  conversion  that  simply  shifts 
the  signal  information  on  the  translator 
input  channel  onto  a  different  TV 
output  channel  and  (2)  a  "regenerative" 
mode  that  also  processes  the  input 
signal  to  correct  errors  in  the  digital  bit 
stream  and  mitigate  signal  distortion. 

4.  The  NPRM  seeks  comment  on  the 
merits  of  local  message  insertion  and 
the  permissible  nature  and  duration  of 
such  messages.  Should  digitally 
transmitted  local  messages  be  limited  to 
the  types  of  messages  permitted  for 
analog  TV  translators?  The  Commission 
also  seeks  conunent  on  available 
technical  means  for  local  message 
insertion  and  transmission  and  related 
costs. 

5.  The  NPflM  requests  comment  on 
whether  a  digital  translator  operator 
should  be  permitted  some  flexibility  to 
alter  the  content  or  video  format  of  a 
DTV  broadcast  signal  prior  to 
retransmission,  provided  it  has  been 
given  the  consent  of  its  primary  DTV 
station.  As  one  means,  the  NPRM 
explains  permitting  DTV  translators  to 
•rebroadcast  in  the  same  output  channel 
multiple  video  program  streams  of 
different  broadcast  stations,  pursuant  to 
arrangements  with  the  involved  TV 
station  licensees,  and  seeks  comment  on 
the  technical  and  economic  feasibility  of 
this  concept. 

6.  The  Commission  also  proposes  to 
allow  digital  TV  translators  to  receive 
DTV  broadcast  signals  using  any  of  the 
signal  delivery  means  available  to 
analog  TV  translators  (e.g.,  a  TV 
translator  relay  or  other  suitable 
terrestrial  microwave  source). 

7.  The  NPRM  seeks  comment  on  how 
to  distinguish  between  digital  LPTV  and 
TV  translator  stations.  The  Commission 
questions  whether  it  likely  that  digital 
LPT\^  and  TV  translator  stations  will 
serve  different  piuposes.  The 
Commission  asks  if  a  digital  LPTV 
station  be  defined  as  a  station  that  may 
originate  programming  more  than  30 
seconds  per  hour.  How  should  this 
benchmark  and  the  term  "program 
origination"  be  interpreted  given  the 


differences  between  analog  TV  and  DTV 
signals? 

8.  The  Commission  tentatively 
conclude  that  digital  LPTV  stations 
should  be  subject  to  the  same  minimum 
video  program  service  requirement 
applicable  to  DTV  broadcast  and  digital 
Class  A  stations.  Accordingly,  digital 
LPTV  stations  would  be  required  to  use 
some  of  their  channel  capacity  to 
provide  a  free  video  programming   . 
service  of  at  least  NTSC  technical 
quality,  intended  for  reception  by  the 
general  public. 

9.  The  Commission  also  tentatively 
concludes  that  digital  LPTV  stations 
should  be  permitted  to  use  their  bit 
stream  dynamically  to  transmit  one  or 
more  digital  programs  in  any  DTV  video 
format.  Upon  meeting  the  minimum 
video  service  requirement,  the 
Conunission  believes  that  digital  LPTV 
stations  should  be  permitted  to  offer  all 
of  the  ancillary  and  supplemental 
services,  including  subscription 
services,  allowed  for  DTV  and  digital 
Class  A  TV  broadcasters.  They  should 
also  be  permitted  to  enter  into 
arrangements  with  outside  parties  with 
regard  to  ancillary  and  supplementary 
service  operations  in  the  manner 
permitted  for  DTV  broadcasters.  The 
Commission  also  asks:  what 
circumstances,  if  any,  would  justify 
exclusion  of  a  minimiun  free  over-the- 
air  digital  video  program  service 
requirement? 

10.  The  NPflM  proposes  to  apply  to 
digital  LPTV  stations  the  public  interest 
related  obligations  to  analog  LPTV 
stations  [e.g.,  certain  provisions  for 
broadcast  by  candidates  for  political 
office). 

11.  To  facilitate  digital  service 
opportunities,  the  NPRM  proposes  to 
make  available  for  digital  LPTV  and 
translator  stations  VHP  channels  2-13, 
inclusive,  and  UHF  channels  14-59, 
inclusive  (except  channel  37  reserved 
for  radio  astronomy).  The  Commission 
proposes  the  use  of  these  channels  for 
both  on-chcmnel  analog  to  digital  station 
conversions  and  for  new  digital  LPTV 
and  TV  translator  stations  and 
alternatively  seeks  comment  on  whether 
these  channels  should  be  made 
available  only  when  applicants  can 
demonstrate  the  unavailability  of  lower 
TV  channels.  These  stations  will  be 
required  to  operate  on  a  non-interfering 
basis  to  primary  users  of  these  channels 

"^and  also  protect  earlier-authorized 
secondary  users.  Thus,  digital  LPTV  and 
TV  translator  operations  would  not 
preclude  or  impede  service  from  DTV 
stations  or  new  primary  services. 

12.  The  Commission  seeks  comment 
on  whether  TV  channels  60-69  (746 
MHz  to  806  MHz)  should  be  made 


available  diu-ing  the  DTV  transition  for 
new  digital  LPTV  and  translator  stations 
and/or  digital  conversions  of  existing 
analog  stations  possibly  excluding  the 
channels  reallocated  for  use  by  public 
safety  entities. 

13.  The  NPRM  proposes  the  following 
protected  signal  contour  values  for 
digital  LPTV  and  TV  translator  stations, 
as  calculated  from  the  F(50.aD) 
propagation  method  in  Section 
73.625(b)(1)  of  the  Commission's  rules: 
43  dBu  for  stations  on  channels  2-6,  48 
dBu  for  stations  on  channels  7-13.  and 
51  dBu  for  stations  on  channels  14-69. 

14.  The  NPRM  proposes  to  base 
standards  for  accepting  digital  LPTV 
and  TV  translator  station  application 
proposals  on  D/U  protection  ratios  for 
analysis  of  predicted  interference.  The 
Commission  proposes  to  apply  to  digital 
LPTV  and  translator  interference 
analysis  the  co-channel  D/U  ratios  for 
"DTV-into-analog  TV."  "Analog  TV- 
into-DTV"  and  "DTV-into-DTV"  given 
in  Section  73.623(c)(2)  and  the  DTV-to- 
DTV  co-channel  adjustment  formula    , 
and  analog-to-DTV  co-channel 
adjustment  table  given  in  47  CFR  ' 
Section  73.623(c)(3).  The  Commission 
proposes  that  analog  LPT\'  and  TV 
translator  station  proposals  protect  1st 
adjacent  channel  digital  LPTV  and  TV 
translator  stations  based  on  the 
following  D/U  ratios,  the  values  given  in 
our  DTV  rules:  "Lower  analog  TV-into- 
DTV"  -48  dB  and  "Upper  analog  TV-. 
into-DTV"  -49  dB.  The  iVPilM  seeks 
comment  on  D/U  ratios  for  first  adjacent 
channel  protection  from  digital  LPTV 
and  translator  stations. 

15.  In  this  proceeding,  the 
Commission  will  adopt  a  methodology* 
for  interference  analysis  to  be  used  in 
the  application  process  for  accepting 
digital  LPTV  and  TV  translator 
applications.  One  possible  choice  would 
be  the  contour  protection  approach  now 
used  to  evaluate  analog  LPTV  and  TV 
translator  station  proposals.  As  an        - 
alternative  to  the  contour  overlap 
approach,  the  Conunission  contemplates 
basing  application  acceptance  on  its 
more  flexible  DTV  interference 
prediction  methodology  possibly 
tailored  to  reflect  the  characteristics  of 
transmitting  antennas  typically  used  by 
LPTV  and  translator  stations. 

16.  The  NPRM  seeks  comments  on 
proposals  and  on  issues  related  to  co- 
located  adjacent  channel  operations 
involving  digital  LPTV  and  TV 
translator  stations.  The  Commission  also 
seeks  comment  on  any  other  technical 
means  for  demonstrating  interference 
avoidance  that  could  facilitate  channel 
availability  for  digital  LPTV  and  TV 
translator  service  without  compromising 
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the  interference  protection  rights  of 
other  stations. 

1 7.  The  NPRM  proposes  to  subject 
LPTV.  Class  A,  TV  translator  and  TV 
booster  digital  stations  to  the 
requirements  of  47  CFR  Section  73.1030 
regarding  interference  protection  to 
radio  astronomy  research  and  certain 
receiving  installations.  The  Commission 
also  requests  comment  on  whether  it 
might  be  appropriate  to  subject  digital 
low  power  television  stations  to  those 
requirements  only  with  regard  to  the 
more  sensitive  operations  of  the  radio 
astronomy  observatories  at  Green  Bank, 
West  Virginia  and  Arecibo,  Puerto  Rico. 
The  NPRM  seeks  comments  on  the 
means  of  interference  protection  for 
land  mobile  radio  operations  on  TV 
channels  14—20  in  certain  metropolitan 
areas. 

18.  Assuming  the  Commission  adopts 
the  contour  values  it  proposed  for 
digital  LPTV  and  TV  translator  stations, 
it  invites  comment  on  the  adequacy  of 
certain  digital  effective  radiated  power 
limits.  The  Commission  also  seeks 
comment  on  the  appropriate  out-of-  ° 
chaimel  emission  limitations  for  digital 
LPTV  and  TV  translator  stations.  The 
Commission  also  seeks  to  establish  the 
minimally  necessary  standards  for  the 
transmitting  equipment  that  will  be 
used  for  digital  low  power  operations,^ 
primarily  related  to  interference 
avoidance  and  the  process  for 
addressing  compliance  with  these 
standards:  either  FCC  certification  or 
verification  procedures. 

19.  Assuming  the  Commission  adopts 
a  certification  requirement,  its  questions 
under  what  circiimstances,  if  any, 
should  it  permit  LPTV  or  TV  translator 
equipment  certified  for  analog  operation 
to  be  used  for  digital  transmissions? 

20.  The  NPRM  invites  comment  on 
whether  to  require  minimum  hours  of 
operation  for  digital  TV  translator  and/ 
or  LPTV  stations  and,  if  so,  how  should 
the  Commission  should  structure  the 
requirement.  The  Commission  also 
proposes  to  apply  the  provisions  for 
unattended  analog  station  operation  to 
digital  LPTV  and  TV  translator 
operations. 

21 .  The  NPRM  seeks  comment  on 
appropriate  means  for  digital  LPTV  and 
TV  translator  station  identification  and 
related  costs  of  compliance.  The 
Commission  seeks  comment  on  station 
identification  requirements  for  "digital 
LPTV  stations  equipped  to  originate 
local  programming. 

22.  The  NPRM  proposes  to  authorize 
the  digital  on-channel  conversion  of  a 
licensed  analog  LPTV  or  TV  translator 
station,  or  a  station  holding  a 
construction  permit  for  such  a  facility, 
as  a  "minor"  facilities  change  provided: 


(1)  The  pro  )osed  digital  facility  would 
not  involve  a  channel  change  not  related 
to  channel  displacement,  and  (2)  the 
protected  digital  signal  contour  of  the 
proposed  fs  cility  would  overlap  some 
portion  of  t  le  protected  contour  based 
on  the  stati  >n's  analog  authorization. 
Consistent  vith  the  rules  for  LPTV 
minor  chan  ;e  applications,  the 
Commissio  i  proposes  to  grant  "digital 
conversion  '  applications  on  a  first- 
come,  first-  served  basis  under  the 
current  pro  :essing  procedures. 

23.  The  C  ommission  asks  whether  the 
auction  exe  tnption  provisions  in  Section 
309(j){2)(B)  of  the  Communications  Act 
apply  to  mi  itually  exclusive 
application  >  for  new  LPTV  and  TV 
translator  d  igital  stations  or  where  such 
application  3  are  mutually  exclusive 
with  other  i  ipplications  in  the  LPTV  or 
Class  A  TV  services.  Should  the 
Commissio  i  determine  that  the  auction 
exemption  ioes  apply,  it  seeks  comment 
as  to  an  alt«  rnative  proposal  for 
resolving  n  utually  exclusive 
application  5  for  low  power  and 
television  t  anslator  digital  stations. 

24.  The  I JPRM  tentatively  concludes 
that  the  Coi  nmission  should  place  a 
high  prioril  y  on  facilitating  the  digital 
transition  o  f  existing  LPTV  and  TV 
translator  s  jrvice.  It  seeks  comment  on 
the  foUowii  ig  approach  for  accepting 
application  s  for  construction  permits  for 
new  digital  LPTV  and  TV  translator 
stations.  Ui  ider  this  approach,  the 
Commissio  i  would  first  issue  a  Public 
Notice  anni  )uncing  a  digital-only 
application  filing  window  with  filing 
eligibility  1  mited  to  LPTV,  TV 
translator  a  id  Class  A  TV  licensees  and 
permittees  "incumbents").  Class  A  TV 
licensees  ai  id  permittees  would  be  filing 
for  digital  s  uthorizations  in  the  low 
power  telei  ision  service.  This  window 
would  not  )e  geographically  restricted. 
At  some  tii  le  after  processing  the 
application  s  received  in  the  initial 
window,  tl  e  Commission  would 
announce  t  le  conmiencement  of  a 
separate  fil  ng  procedure  referred  to  as 
"rolling  one-day  filing  windows."  In 
this  first-cdme-first-served  filing 
procedure,  the  applicant  eligibility 
would  not  )e  restricted.  As  an 
applicatior  acceptance  condition, 
proposed  fi  icilities  would  be  required  to 
protect  tho  ie  in  all  earlier-filed 
applicatior  s.  Applications  having 
predicted  i  iterferencs  conflicts  with 
other  appli  nations  filed  in  such  a 
window  OE  the  same  day  would  be 
considerec  to  be  mutually  exclusive  and 
whether  in  :umbents  authorized 
channels  tllrough  this  window  should 
be  requirec  to  surrender  an  equal 
number  of  :hannels  at  the  end  of  the 
DTV  transi  :ion  period  or  some  other 


time.  The  NPflM  also  asks  if  the 
Commission  should  continue  to  accept 
applications  for  new  analog  LPTV  and 
TV  translator  stations;  for  example,  only 
in  those  geographic  areas  with  the 
greatest  unmet  TV  service  needs. 

25.  The  A?PflAf  seeks  comment  on  how 
to  structure  application  filing  policies 
and  procedures  to  appropriately  balance 
our  digital  service  objectives  and  analog 
LPTV  service  needs.  The  Commission 
invites  comment  on  the  merits  of  an 
initial  digital-only  application  filing 
window  limited  to  incimibent  LPTV,  TV 
translator,  and  Class  A  TV  licensees  and 
permittees.  The  Commission  asks 
whether  it  should  limit  the  number  of 
applications  that  could  be  filed  by  a  - 
single  entity. 

26.  The  NPRM  seeks  comment  on 
whether  the  licensing  approach  detailed 
in  Section  336(f)(4)  of  the 
Communications  Act  is  the  only  means 
by  which  the  Conmiission  might  award 
additional  digital  channels  to  Class  A 
and  translator  stations  or  whether  the 
Commission  may  use  the  "all- 
secondary"  channel  approach  proposed 
in  the  item  and  defer  the 
implementation  of  the  336(f)(4) 
licensing  scheme  until  a  later  point  in 
the  digital  transition. 

27.  Section  309(j)(l4)(A)  of  the 
Communications  Act  provides  that  the 
Conunission  may  not  renew  a  license  for 
analog  broadcast  television  service  for  a 
period  extending  beyond  December  31, 
2006  or  later  if  certain  conditions  apply. 
Section  336(f)(4)  of  the  Act  provides 
that  Class  A  TV  stations  (formerly  LPTV 
stations)  and  TV  translator  stations  shall 
not  be  required  to  convert  to  digital 
operation  until  the  end  of  the  DTV 
transition  period.  The  Commission 
seeks  comment  on  whether  these 
provisions  apply  to  analog 
authorizations  in  the  low  power 
television  service. 

28.  The  NPflM  proposes  to  apply  to 
digital  LPTV  and  TV  translator  stations 
the  construction  period  provisions 
applicable  to  analog  LPTV  and  TV 
translator  stations. 

29.  The  NPRM  seeks  comment  on 
whether  to  establish  a  digital  booster 
class  of  station  in  our  LPTV  service 
rules  and,  if  so,  what  requirements 
should  govern  the  authorization  and 
operation  of  such  stations  including 
who  should  be  eligible  to  operate  such 
stations.  The  Commission  asks:  should    - 
digital  boosters  be  limited  to  improving 
signal  coverage  within  a  station's 
protected  signal  contour  as  is  the  case 
for  analog  TV  boosters  (i.e.,  by  requiring 
the  service  contour  of  a  digital  booster 

to  be  encompassed  by  the  service 
contour  of  the  station  whose  signal  is 
being  retransmitted)?  Should  digital 
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boosters  also  be  permitted  to  deliver 
programining  to  comniunities  or  eireas 
located  beyond  the  protected  area  of  the 
station  whose  signal  is  being 
retransmitted  (i.e.,  where  technically 
feasible,  as  an  alternative  delivery 
mechanism  to  a  digital  TV  translator)? 
Could  such  use  of  boosters  enable  more 
efficient  spectrum  use  («?.g.,  in  areas  of 
hilly  or  mountainous  terrain  where 
spectrum  opportunities  are  limited  due 
to  a  high  density  of  analog  translators)? 

30.  The  Commission  also  asks  if  it 
should  apply  to  digital  boosters  the 
interference  protection  methodology 
and  technical  standards  we  adopt  for 
digital  LPTV  and  TV  translator  stations 
[e.g.,  protected  signal  contoiu,  effective 
radiated  power  limits,-  emission  mask 
and  interference  protection  D/U  ratios 
and  methodology,  excluding  co-channel 
protection  of  the  station  whose  signal  is 
retransmitted  by  the  booster. 

31.  The  NPRM  seeks  comment  on  an 
appropriate  call  sign  suffix  for  digital 
TV  translator  and  LPTV  stations.  The 
Commission  also  seeks  comment  on 
what  fees  should  apply  to  digital  LPTV 
and  TV  translator  stations.  The 
Commission  also  proposes  extending 
broadcast  auxiliary  service  (BAS) 
eligibility  provisions  to  permit  digital 
LPTV  and  TV  translator  stations  to 
operate  on  the  same  bands  and  for  the 
same  purposes  as  analog  LPTV  and  TV 
translators,  subject  to  the  BAS  rules 
governing  digital  operations.  The 
Commission  also  seeks  comment  on 
whether  a  particular  digital  service 
contour  would  be  more  appropriate 
with  regard  to  defining  the  area  for 
locally  produced  programming  of  digital 
Class  A  TV  stations. 

32.  The  A/PflAf  also  seeks  comments 
on  a  request  by  Association  of  Public 
Television  Stations,  the  Public 
Broadcasting  Service  and  the 
Corporation  for  Public  Broadcasting  that 
the  Commission:  (l)  Facilitate  the 
relocation  of  analog  translators  that 
provide  a  noncommercial  service;  (2) 
facilitate  the  transition  of  existing  or 
relocated  analog  noncommercial 
educational  translators  to  digital 
operation;  and  (3)  make  additional 
technical  modifications  to  its  rules  to 
support  the  licensing  of  translators  and 
repeaters. 

Administrative  Matters 

,33.  Comments  and  Reply  Comments. 
Pursuant  to  sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415. 
1.419,  interested  parties  may  file 
comments  on  or  before  November  25, 
2003  and  reply  comments  on  or  before 
December  26,  2093.  Comments  mly  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 


filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24,121  (1998). 
Written  comments  by  the  public  on  the 
proposed  information  collections  are 
due  November  25,  2003.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collection{s)  on  or  before  November  25, 
2003. 

34.  Comments  filed  through  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  fonn 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Ser\'ice 
mail).  The  Commission's  contractor. 
Vistronix,  Inc..  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
1 10,  Washington.  DC  20002.  The  filing 
hours  at  this  location  cire  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW..  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 


Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

35.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette:  These  diskettes 
should  be  submitted  to:  Wanda  Hardy, 
445  Twelfth  Street.  SW..  Room.  2-C207, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  MS  Word  97  for  Windows 
or  compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding -(including  the  docket 
number  in  this  case,  MM  Docket  No. 
02-113,  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy— Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor, 
Vistronix,  Portals  II.  445  12th  Street 
SW.,  CY-B402,  Washington,  DC  20554. 

36.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Shirley  Suggs.  Federal 
Communications  Commission.  445  12th 
Street.  SW..  Washington.  DC  20554,  or 
via  the  Internet  to 

Shirley.Suggs@fcc.gov,  and  to  Jeanette 
Thornton.  OMB  Desk  Officer.  Room 
10236  NEOB,  725  17th  Street.  NW„ 
Washington.  DC  20503  or  via  the 
Internet  to 
Jeanette_l._Thomton@omb.eop.gov. 

37.  Conunents  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center,  Federal 
Communications  Commission.  445 
Twelfth  Street.  SW.,  CY-A257. 
Washington,  DC  20554.  Persons  with 
disabilities  who  need  assistance  in  the 
FCC  Reference  Center  may  contact  Bill 
Cline  at  (202)  418-0270.  (202)  418-2555 
TTY,  or  bcline@fcc.gov.  Comments  and 
reply  comments  also  will  be  available 
electronically  at  the  Commission's 
Disabilities  Issues  Task  Force  Web  site: 
http://www.fcc.gov/dtf.  Comments  and 
reply  comments  are  available 
electronically  in  ASCII  text,  Word  97. 
and  Adobe  Acrobat. 

38-.  This  dociunent  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  documents  in  such 
formats  may  contact  Martha  Contee  at 
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(202)  4810-0260.  TTY  (202)  418-2555, 
or  mcontee@fcc.gov. 

39.  Ex  Parte  Rules.  This  is  a  permit- 
but-disclose  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 
genemllyA?  CFR  1.1202.  1.1203.  and 
1.1206(a). 

40.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  Section  603  of 
the  Regulator^'  Flexibility  Act.  the 
Commission  has  prepared  the  following 
IRFA  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
proposals  contained  in  this  NPRM. 
Written  public  comments  are  requested 
on  the  IRFA.  In  order  to  fulfill  the 
mandate  of  the  Contract  with  America 
Adveincement  Act  of  1996  regarding  the 
Final  Regulatory  Flexibility  Analysis, 
we  ask  a  number  of  questions  in  our 
IRFA  regarding  the  prevalence  of  small 
businesses  in  the  radio  broadcasting 
industry'.  Comments  on  the  IRFA  must 
be  filed  in  accordance  with  the  same 
filing  deadlines  as  comments  on  the 
NPRhfl,  but  they  must  have  a  distinct 
heading  designating  them  as  responses 
to  the  IRFA. 

41.  As  required  by  the  Regulator}' 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic- 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  NPRM. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  above 
in  paragraph  16.  The  Conmiission  will 
send  a  copy  of  the  NPRM,  including  this 
IRFA.  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration 
(SBA).See  5  U.S.C.  603(a).  hi  addition, 
the  NPRM  and  the  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

42.  As  described  in  the  NPRM,  the 
proposed  rules  are  intended  to  permit 
LPTV,  television  translator,  and 
television  booster  stations  to  transition 
to  digital  service.  Provisions  in  the 
NPRM  may  also  facilitate  the  digital 
transition  of  Class  A  TV  stations. 
Beginning  in  1987,  the  Commission 
undertook  to  bring  the  most  up-to-date 
technology  to  broadcast  television.  That 
resulted  in  several  Commission 
decisions,  including  those  adopting  a 
digital  television  (DTV)  standard.  DTV 
service  rules,  and  a  Table  of  DTV 


Allotments.  Tpe  rules  proposed  in  the 
Notice  are  a  fundamental  part  of  the 
Commission'!  effort  to  establish  rules  to 
help  effectual  3  the  transition  of  the 
nation's  telev  sion  broadcast  service 
from  analog  t^  digital  format. 

43.  The  proposed  rules  are  intended 
to  meet  the  n(  ed  recognized  by  the 
Commission  1 3  provide  flexible  and 
affordable  op|  tortunities  for  low  power 
digital  ser\'ic< .  both  through  the  digital 
conversion  of  existing  analog  service 
and,  where  sp  ectrum  is  available,  new 
digital  stations.  The  Commission's  goals 
are  to  hasten  I  he  transition  of  LPTV  and 
TV  translator  stations  to  digital 
operations,  ar  d  to  do  so  in  a  manner 
that  minimize  s  disruption  of  existing 
ser\'ice  to  the  consumers  served  by 
analog  LPTV  i  ind  translator  stations. 
The  following  proposals  in  the  Notice 
serve  as  exam  ales  of  how  the 
Commission  s  seks  to  realize  these 
objectives.  As  one  example,  the  NPRM 
seeks  commei  it  on  flexible  means  for 
digital  transla  or  operations,  including 
combining  th(  signals  of  two  or  more 
DTV  broadcas  t  station  signals  on  a 
translator's  tri  Jismitted  output  channel, 
provided  sucl  operations  are 
technically  an  d  economically  feasible. 
The  NPRM  ali  o  proposes  to  permit 
digital  LPTV' !  tations  to  provide 
ancillary'  and  supplementary  services 
upon  meeting  a  minimum  video 
program  servi  :e  requirement,  and  seeks 
to  impose  as  f  3W  interference 
requirements  an  digital  low  power 
sen/ice  statioi  s  as  necessary  to  ensure 
interference-fi  ee  operation.  In  addition, 
to  expedite  at  thorization  of  service,  the 
NPRM  propos  bs  that  LPTV  and 
translator  ope  -ators  be  permitted  to 
convert  to  dig  tal  on  their  existing 
analog  channi  Is  by  applying  for  a  minor 
facilities  chan  ?e  at  any  time.  The  NPRM 
also  seeks  cor  iment  on  filing  procedures 
for  new  digita   stations  that  would 
facilitate  the  t  ransition  of  existing  LPTV 
and  translatoi  service  and  quicken  the 
authorization  of  digital  service. 

B.  Legal  Basis 

44.  The 
proposed  in 
contained  in 
309  and  336 
of  1934,  as  axi^ended 
(j),  303,  307, 


C.  Deschptioi 
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45.  The  RF.  i 
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small  entities 
proposed  rul 
defines  the  tefm 
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having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  entity."  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (l)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA"). 

46.  In  this  context,  the  applicatioii  of 
the  statutory  definition  to  television 
stations  is  of  concern.  An  element  of  the 
definition  of  "small  business"  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  this  time  to 
define  or  quantify  the  criteria  that  - 
would  establish  whether  a  specific 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  estimates 
that  follow  of  small  businesses  to  which 
rules  may  apply  do  not  exclude  any 
television  station  from  the  definition  of 
a  small  business  on  this  basis  and 
therefore  might  be  over-inclusive. 

47.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 

,  and  operated.  It  is  difficult  at  times  to 
assess  these  criteria  in  the  context  of 
media  entities  and  our  estimates  of 
small  businesses  might  therefore  be  over 
inclusive. 

48.  Class  A  TV,  LPTV,  TV  translator, 
and  TV  booster  stations.  The  proposed 
rules  and  policies  would  apply  to 
licensees  of  LPTV,  TV  translator,  and 
TV  booster  stations,  and  to  potenti^ 
licensees  in  these  television  services. 
Certain  rules  and  policies  would  also 
apply  to  licensees  of  Class  A  TV 
stations.  The  Small  Business 
Administration  defines  a  television 
broadcasting  station  that  has  no  more 
than  $12  million  in  annual  receipts  as 
a  small  business.  Television 
broadcasting  consists  of  establishments 
primarily  engaged  in  broadcasting 
images  together  with  sound,  including 
the  production  or  transmission  of  visual 
programming  which  is  broadcast  to  the 
public  on  a  predetermined  schedule. 
Included  in  this  category  are 
establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  programming  in  their  own 
studios.  Separate  establishments 
primarily  engaged  in  producing 
programming  are  classified  under  other 
NAICS  numbers. 

49.  Currently,  there  are  approximately 
2,100  licensed  LPTV  stations,  600 
licensed  Class  A  stations,  4,700  licensed 
TV  translators  and  11  TV  booster 
stations.  According  to  Commission  staff 
review  of  the  BIA  Publications,  Inc., 
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Master  Access  Television  Analyzer 
Database,  virtually  all  LPTV  broadcast 
stations,  including  LPTV  stations  that 
have  converted  to  Class  A  status,  have 
revenues  of  less  than  $12  million.  We 
note,  however,  that  under  the  SBA's 
definition,  revenue  of  affiliates  that  are 
not  LPTV  stations  should  be  aggregated 
with  the  LPTV  station  revenues  in 
determining  whether  a  concern  is  small. 
Our  estimate  may  thus  overstate  the 
number  of  small  entities  siace  the 
revenue  figure  on  which  it  is  based  does 
not  include  or  aggregate  revenues  from 
non-LPTV  affiliated  companies.  We  do 
not  have  data  on  revenues  of  TV 
translator  or  TV  booster  stations,  but 
virtually  all  of  these  entities  are  also 
likely  to  have  revenues  of  less  than  $12 
million  and  thus  may  be  categorized  as 
small,  except  to  the  extent  that  revenues 
of  affiliated  non-translator  or  booster 
entities  should  be  considered. 

50.  Cable  and  Other  Program 
Distribution.  Cable  systems  often  receive 
the  television  service  transmitted  over 
the  cable  system  from  a  TV  translator  or 
LPTV  station.  Thus,  cable  systems  may 
also  be  affected  by  the  rules  proposed  in 
the  Notice.  The  SBA  has  developed  a 
small  business  size  standard  for  cable 
and  other  program  distribution  services, 
which  includes  all  such  companies 
generating  $12.5  million  or  less  in 
revenue  annually.  This  category 
includes,  among  others,  cable  operators, 
direct  broadcast  satellite  ("DBS") 
services,  home  satellite  dish  ("HSD") 
services,  multipoint  distribution 
services  ("MDS"),  multichannel 
multipoint  distribution  service 
("MMDS"),  Instructional  Television 
Fixed  Service  ("ITFS"),  local  multipoint 
distribution  service  ("LMDS"),  satellite 
master  antenna  television  ("SMATV") 
systems,  and  open  video  systems 
("OVS").  According  to  Census  Bureau 
data,  there  are  1,311  total  cable  and 
other  pay  television  service  firms  that 
operate  throughout  the  year  of  which 
1,180  have  less  than  $10  million  in 
revenue.  We  address  below  each  service 
individually  to  provide  a  more  precise 
estimate  of  small  entities. 

51.  Cable  Operators.  The  Commission 
has  developed,  with  SBA's  approval, 
our  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "smedl  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  We  last  estimated  that  there 
were  1,439  cable  operators  that  qualified 
as  small  cable  companies.  Since  then, 
some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 


Consequently,  we  estimate  that  there  are 
fewer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  decisions  and  rules  proposed  in  this 
Notice. 

52.  The  Communications  Act,  as 
amended,  also  contains  a  size  standard 
for  a  small  cable  system  operator,  which 
is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  less  than  1%  of  all  subscribers 
in  the  United  States  and  is  not  affiliated 
with  any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  68,500,000 
subscribers  in  the  United  States. 
Therefore,  an  operator  serving  fewer 
than  685,000  subscribers  shall  be     - 
deemed  a  small  operator  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  685,000  subscribers  or  less  totals 
approximately  1,450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
nimiber  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

53.  Direct  Broadcast  Satellite  ("DBS") 
Service.  Because  DBS  provides 
subscription  services,  DBS  falls  within 
the  SBA-recognized  definition  of  Cable 
and  Other  Program  Distribution 
services.  This  definition  provides  that  a 
small  entity  is  one  with  $12.5  million  or 
less  in  annual  receipts.  There  are  four 
licensees  of  DBS  services  imder  Part  100 
of  the  Commission's  Rules.  Three  of 
those  licensees  are  currently 
operational.  Two  of  the  licensees  that 
are  operational  have  annual  revenues 
that  may  be  in  excess  of  the  threshold 
for  a  small  business.  The  Commission, 
however,  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to  ascertain  the  niunber  of  small 
DBS  licensees  that  could  be  impacted  by 
these  proposed  rules.  DBS  service 
requires  ^great  investment  of  capital  for 
operation,  and  we  acknowledge,  despite 
the  absence  of  specific  data  on  this 
point,  that  there  are  entrants  in  this  field 
that  may  not  yet  have  generated  $12.5 
million  in  annual  receipts,  and  therefore 
may  be  categorized  as  a  small  business, 
if  independently  owned  and  operated. 
Therefore,  we  will  assume  all  four 
licensees  are  small,  for  the  purpose  of 
this  analysis. 

54.  Home  Satellite  Dish  ("HSD") 
Service.  Because  HSD  provides 


subscription  services,  HSD  falls  within 
the  SBA-recognized  definition  of  Cable 
and  Other  Program  Distribution 
services.  This  definition  provides  that  a 
small  entity  is  one  with  $12.5  million  or 
less  in  annual  receipts.  The  market  f6r 
HSD  service  is  difficult  to  quantify. 
Indeed,  the  service  itself  bears  little 
resemblance  to  other  MVPDs.  HSD 
owners  have  access  to  more  than  265 
channels  of  programming  placed  on  C 
band  satellites  by  programmers  for 
receipt  and  distribution  by  MVPDs,  of 
which  115  channels  are  scrambled  and 
approximately  150  are  uiiscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver  decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  Viewers  who  subscribe  to  a 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non  subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consumers,  these  are  the  services  most 
relevant  to  this  discussion.  As  noted, 
supra,  for  the  category  Cable  and  Other 
Program  Distribution,  most  of  providers 
of  these  services  are  considered  small. 

55.  Multipoint  Distribution  Service 
("MDS"),  Multichannel  Multipoint 
Distribution  Service  ("MMDS") 
Instructional  Television  Fixed  Service 
("ITFS")  and  Local  Multipoint 
Distribution  Service  ("LMDS").  MMDS 
systems,  often  referred  to  as  "wireless 
cable,"  transmit  video  programming  to 
subscribers  using  the  microwave 
frequencies  of  the  MDS  and  ITFS 
services.  LMDS  is  a  fixed  broadband 
point-to-multipoint  microwave  service 
that  provides  for  two-way  video 
telecommunications . 

56.  In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  of  less  than  $40 
million  in  the  previous  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  ("BTAs").  Of  the  67  auction 
winners,  61  met  the  definition  of  a  small 
business.  In  addition,  MDS  includes 
licensees  of  stations  authorized  prior  to 
the  auction.  As  noted,  the  SBA  has 
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developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$12.5  million  or  less  in  annual  receipts. 
This  definition  includes  multipoint 
distribution  services,  and  thus  applies 
to  MDS  licensees  and  wireless  cable 
operators  that  did  not  participate  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are 
approximately  850  of  these  licensees 
and  operators  that  do  not  generate 
revenue  in  excess  of  $12.5  million 
annually.  Therefore,  using  the  SBA 
small  business  size.standard,  we  find 
that  there  are  approximately  850  small 
MDS  providers. 

57.  The  SBA  definition  of  small 
entities  for  Cable  and  Other  Distribution 
services,  which  includes  such 
companies  generating  $12.5  million  in 
annual  receipts,  seems  reasonably 
applicable  to  ITFS.  There  are  presently 
2,032  ITFS  licensees.  All  but  100  of 
these  licenses  are  held  by  educational 
institutions.  Educational  institutions  are 
included  in  the  definition  of  a  small 
business.  However,  we  do  not  collect 
annual  revenue  data  for  ITFS  licensees, 
and  are  not  able  to  ascertain  how  many 
of  the  100  non-educational  licensees 
would  be  categorized  as  small  under  the 
SBA  definition.  Thus,  we  tentatively 
conclude  that  at  least  1,932  licensees  are 
small  businesses. 

58.  Additionally,  the  auction  of  the 

1 ,030  LMDS  licenses  began  on  February 
18, 1998.  and  closed  on  March  25, 1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27,  1999,"the  Commission  re- 
auctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  andihe  Commission's  auction 
rules. 

59.  Satellite  Master  Antenna 
Television  ("SMATV")  Systems.  The 


SBA  definitic  n  of  small  entities  for 
Cable  and  Ot  ler  Program  Distribution 
services  inch  des  SMATV  services  cuid, 
thus,  small  ei  itities  are  defined  as  all 
sucli  companies  generating  $12.5 
million  or  les  s  in  annual  receipts. 
Industry  soui  ces  estimate  that 
approximate  y  5,200  SMATV  operators 
were  providing  service  as  of  December 
1995.  Other  astimates  indicate  that 
SMATV  opeiBtors  serve  approximately 
1.5  million  residential  subscribers  as  of 
July  2001.  Tlje  best  available  estimates 
indicate  that  the  largest  SMATV 
operators  serVe  between  15,000  and 
55,000  subsctibers  each.  Most  SMATV 
operators  serve  approximately  3,000- 
4,000  customjers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  o  file  financial  data  with 
the  Commiss  on.  Furthermore,  we  are 
not  aware  of  my  privately  published 
financial  infc  rmation  regarding  these 
operators.  As  noted,  supra,  for  the 
category  Cab!  e  and  Other  Program 
Distribution,  most  of  providers  of  these 
services  are  c  ansidered  small. 

60.  Open  V  ideo  Systems  ("OVS"). 
Because  OVS  operators  provide 
subscription  pervices,  OVS  falls  within 
the  SBA-reco  ^nized  definition  of  cable 
and  other  pre  gram  distribution  services. 
This  definiti(  n  provides  that  a  small 
entity  is  one  vith  $  12.5  million  or  less 
in  annual  rec  3ipts.  The  Commission  has 
certified  25  C  VS  operators  with  some 
now  providii  g  service.  Affiliates  of 
Residential  C  ommunications  Network, 
Inc.  ("RCN")  received  approval  to 
operate  OVS  systems  in  New  York  City, 
Boston,  Wasl  ington,  DC  and  other 
areas.  RCN  hi  is  sufficient  revenues  to 
assure  us  tha  they  do  not  qualify  as 
small  busine!  s  entities.  Little  financial 
information  i  >  available  for  the  other 
entities  authc  rized  to  provide  OVS  that 
are  not  yet  of  erational.  Given  that  other 
entities  have  Deen  authorized  to  provide 
OVS  service  )ut  have  not  yet  begun  to 
generate  reva  lues,  we  conclude  that  at 
least  some  of  the  OVS  operators  qualify 
as  small  entil  ies. 

61.  Electro,  ucs  Equipment 
Manufacture  s.  Rules  adopted  in  this 
proceeding  o  >uld  affect  manufacturers 
of  digital  trai  smitting  and  receiving 
equipment  ai  id  other  types  of  consiuner 
electronics  e(  uipment.  The  SBA  has 

d«  v'eloped  de  finitions  of  small  entity  for 
manufacturers  of  audio  and  video 
equipment  aa  well  as  radio  and 
television  broadcasting  and  wireless 
communicatibns  equipment.  These 
categories  both  include  all  such 
companies  ei  iploying  750  or  fewer 
employees.  1  le  Commission  has  not 
developed  a  ( lefinition  of  small  entities 
applicable  to  manufacturers  of 
electronic  eq  lipment  used  by 


consumers,  as  compared  to  industrial 
use  by  television  licensees  and  related 
businesses.  Therefore,  we  will  utilize 
the  SBA  definitions  applicable  to 
manufacturers  of  audio  and  visual 
equipment  and  radio  and  television 
broadcasting  and  wireless 
communications  equipment,  since  these 
are  the  two  closest  NAICS  Codes 
applicable  to  the  consumer  electronics 
equipment  manufacturing  industry. 
However,  these  NAICS  categories  are 
broad  and  specific  figiu-es  are  not 
available  as  to  how  many  of  these 
establishments  manufacture  consumer 
equipment.  According  to  the  SBA's 
regulations,  an  audio  and  visual 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  Census 
Bureau  data  indicates  that  there  are  554 
U.S.  establishments  that  manufacture 
audio  and  visual  equipment,  and  that 
542  of  these  establishments  have  fewer 
than  500  employees  and  would  be 
classified  as  small  entities.  The 
remaining  12  establishments  have  500 
or  more  employees;  however,  we  are 
unable  to  determine  how  many  of  those 
have  fewer  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  Under  the 
SBA's  regulations,  a  radio  and  television 
broadcasting  and  wireless 
communications  equipment 
manufacturer  must  also  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business  concern.  Census 
Bureau  data  indicates  that  there  1,215 ' 
U.S.  establishments  that  manufacture 
radio  and  television  broadcasting  and 
wireless  communications  equipment, 
and  that  1,150  of  these  establishments 
have  fewer  than  500  employees  and 
would  be  classified  as  small  entities. 
The  remaining  65  establishments  have 
500  or  more  employees;  however,  we 
are  unable  to  determine  how  many  of 
those  have  fewer  than  750  employees 
and  therefore,  also  qualify  as  small 
entities  under  the  SBA  definition.  We 
therefore  conclude  that  there  are  no 
more  than  542  small  manufacturers  of 
audio  and  visual  electronics  equipment 
and  no  more  than  1,150  small 
manufacturers  of  radio  and  television 
broadcasting  and  wireless 
communications  equipment  for 
consumer/household  use. 

62.  Computer  Manufacturers.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
computer  manufacturers.  Therefore,  we 
will  utilize  the  SBA  definition  of 
electronic  computers  manufacturing. 
According  to  SBA  regulations,  a 
copiputer  manufacturer  must  have  1 ,000 
or  fewer  employees  in  order  to  qualify 
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as  a  small  entity.  Census  Bureau  data 
indicates  that  there  are  563  firms  that 
manufacture  electronic  computers  and 
of  those,  544  have  fewer  than  1 ,000 
employees  and  qualify  as  small  entities. 
The  remaining  19  firms  have  1,000  or 
more  employees.  We  conclude  that 
there  are  approximately  544  small 
computer  manufactxirers. 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

63.  This  NPflM  contains  additional 
reporting  and  recordkeeping 
requirements.  While  the  requirements 
proposed  in  the  NPRM  could  have  an 
impact  on  LPTV,  Class  A,  TV  translator, 
and  TV  booster  licensees,  and  potential 
licensees  in  these  services,  we  believe 
such  impact  would  be  similarly  costly 
for  both  large  and  small  entities.  We 
seek  comment  on  whether  others 
perceive  a  need  for  more  extensive 
recordkeeping  and,  if  so,  whether  the 
biu-den  would  fall  on  large  and  small 
entities  differently. 

E.  Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

64.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resoiuces  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  fon small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
stemdards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

65.  None. 

66.  Authority.  This  NPRM  is  issued 
pursuant  to  authority  contained  in 
Sections  4{i),  303,  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303,  and 
307,  and  Section  202(h)  of  the 
Telecommunications  Act  of  1996. 

Ordering  Clauses 

67.  Pursuant  to  the  authority 
contained  in  sections  1,  2(a),  4(i),  303, 
307,  309,  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152(a),  154(i), 
303,  307,  309.  and  310,  and  Section 


202(h)  of  the  Teleconununications  Act 
of  1996,  this  NPRM  is  adopted. 

68.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  NPRM,  including  the  Initial 
Regulatorj'  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-24328  Filed  9-25-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[I.D.  091503E] 
RIN  064a-AO63 

Fisheries  of  the  South  Atlantic; 
Dolphin  and  Wahoo  Fishery  of  the 
Atlantic;  Fishery  Management  Plan 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  a  fishery 
management  plan  for  the  dolphin  and  • 
wahoo  fishery  of  the  Atlantic  (FNff); 
request  for  comments. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (SAFMC)  has 
submitted  the  subject  FMP  for  review, 
approval,  and  implementation  by 
NMFS.  If  approved,  the  FMP  would 
establish  the  management  unit  and 
stock  status  criteria  for  dolphin  and 
wahoo,  permitting  and  reporting 
requirements,  restrictions  on  the  harvest 
and  sale  of  dolphin  and  wahoo, 
designations  of  essential  fish  habitat 
(EFH)  and  habitat  areas  of  particular 
concern  (HAPCs),  and  a  framework 
procedure  that  would  allow 
implementing  certain  regulations 
through  an  abbreviated  rulemaking 
process. 

DATES:  Written  comments  must  be 
received  on  or  before  November  25, 
2003. 

ADDRESSES:  Comments  on  the  FMP  must 
be  mailed  to  the  Southeast  Regional 
Office,  NMFS.  9721  Executive  Center 
Drive  N.,  St.  Petersbvug,  FL  33702. 
Comments  may  also  be  sent  via  fax  to 
727-522-5583.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 


Requests  for  copies  of  the  FMP,  which 
includes  an  Environmental  Impact 
Statement,  an  Initial  Regulatory 
Flexibility  Analysis,  a  Regulatory 
Impact  Review,  and  a  Social  Impact 
Assessment/Fishery  Impact  Statement, 
should  be  sent  to  the  South  Atlantic 
Management  Council,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  Phone:  843-571-4366:  fax:  843- 
769-^520;  e-mail:  safmc@safmc.net. 

Requests  for  copies  of  a  Supplemental 
Economic  Analysis,  Regulatory  Impact 
Review,  and  Regulatory  Flexibility  Act 
Analysis,  prepared  by  NMFS.  should  be 
sent  to  the  Fisheries  Economics  Office, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Steve  Branstetter.  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act,  requires 
each  Regional  Fishery  Management 
Council  to  submit  any  fishery 
management  plan  or  amendment  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS,  upon  receiving  a  plan  or 
amendment,  publish  a  docuiment  in  the 
Federal  Register  stating  that  the  plan  or 
amendment  is  available  for  public 
review  and  comment. 

In  developing  this  FMP,  the  SAFMC 
adopted  a  precautionary  and  risk- 
adverse  approach  to  management.  The 
SAFMC  is  concerned  about  rising 
catches  in  both  the  recreational  and 
commercial  fisheries,  emd  with  this 
FMP,  intends  to  stabilize  the  fisheries  at 
their  current  levels. 

The  FMP  would  establish  the 
management  imit  for  dolphin  and 
wahoo  as  that  portion  of  the  stocks 
found  in  the  exclusive  economic  zone 
(EEZ)  along  the  U.S.  Atlantic  coast  fium 
Maine  through  the  east  coast  of  Florida. 
Several  scientific  studies  have 
concurred  that  there  is  a  single  stock  of 
dolphin  ranging  throughout  the  U.S.  ^ 
Atlantic.  Gulf  of  Mexico  and  Caribbean 
region;  a  similar  single  stock  hypothesis 
is  also  assumed  for  the  widely 
dispersed,  but  poorly  described,  wahoo 
stock.  Nevertheless,  the  National 
Standard  Guidelines,  at  50  CFR  600.320, 
suggest  that  more  restrictive  alternative 
management  units  may  be  justified  if 
complementary  management  is  planned 
for  other  geographic  areas  or  if  the 
luunanaged  portions  of  the  stocks  are 
immaterial  to  proper  management 
within  the  area  imder  consideration  for 
the  alternate  management  unit. 
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especially  if  designated  alternate 
management  units  are  specifically 
relevant  to  the  FMP's  objectives. 

Addressing  social  and  economic 
issues  only  occurring  in  the  Atlantic 
region  are  the  SAFMC's  primary 
objectives  in  the  FMP.  The  SAFMC  is 
not  attempting  to  rectify  a  biological 
problem  with  the  stocks  which  would 
require  management  throughout  its 
range;  neither  stock  is  overfished  nor 
approaching  an  overfished  condition 
because  of  overfishing.  The  SAFMC 
seeks  to:  (1)  Minimize  the  potential  for 
localized  reductions  in  fish  abundance, 
which  can  have  economic  and  social 
impacts;  (2)  minimize  market 
disruptions  from  large  landings  by  all 
sectors;  (3)  minimize  conflicts  and 
competition  between  recreational  and 
commercial  user  groups;  and  (4) 
optimize  social  and  economic  benefits 
by  recognizing  and  maintaining  the 
historical  importance  of  the  recreational 
fishery.  Thus,  the  alternative 
management  imit  is  appropriate. 

The  FMP  would  establish  stock  status 
criteria,  including  maximum  sustainable 
yield  (MSY),  optimum  yield,  and 
overfishing  definitions.  Overfishing 
would  be  defined  as  the  rate  of  harvest 
that  compromises  the  stock's  ability  to 
produce  MSY  on  a  continuing  basis. 
The  status  of  the  stocks  would  be 
monitored  by  designating  both  a 
maximum  fishing  mortality  threshold  to 
determine  whether  overfishing  was 
occiuring  and  a  minimiun  stock  size 
threshold  to  determine  whether  the 
stocks  were  overfished. 

To  maintain  a  healthy  stock  and  to 
accomplish  the  social  and  economic 
goals  and  objectives,  the  FMP  would 
establish  numerous  harvesting 
restrictions  and  requirements.  Dealers, 
vessels,  and  operators  would  be 
required  to  obtain  Federal  permits  to 
participate  in  the  fishery  and  to  report 
their  catches  and  landings.  The  sale  of 
dolphin  and  wahoo  would  be  prohibited 


except  by  th  )se  vessels  that  possess 
appropriate  ;tate  and  Federal 
commercial  jermits.  Harvests  would  be 
restricted  in  both  the  recreational  and 
commercial  ;ector.  The  FMP  would 
establish  dai  y  recreational  bag  limits, 
10  for  dolph  n  and  2  for  wahoo,  and  a 
daily  60-fisl  boat  limit  for  dolphin 
(excluding  h  eadboats).  A  commercial 
trip  limit  of  $,000  pounds  (1,361  kg) 
north  of  31°  N.  latitude  and  1,000 
pounds  (45'«kg)  south  of  31°  N.  latitude 
would  be  established  for  dolphin,  with 
a  regionwide  500  pound  (227  kg)  trip 
limit  for  wal^oo,  with  no  transfer  at  sea 
allowed  for  iither  dolphin  or  wahoo.  A 
minimum  sire  limit  for  dolphin  of  20 
inches  (50.8  cm)  fork  length  would  be 
established  off  Florida  and  Georgia, 
with  no  minimum  size  limit  north  of 
Georgia.  No  f  ize  limit  is  proposed  for 
wahoo.  The  iise  of  surface  and  pelagic 
longlines  to  fish  for  dolphin  or  wahoo 
would  be  prohibited  within  any  highly 
migratory  species  time  or  area  closure 
within  the  FMP's  area  of  jurisdiction.  A 
fishing  year  of  January  1  through 
December  3i  would  be  established,  and 
allowable  g«rs  in  the  fishery  would 
.include  hool-and-line,  bandit, 
handlines,  longlines,  and  spearfishing 
(including  ppwerheads). 

To  mainta  n  the  status  quo  of  effort  in 
the  fishery,  t  de  FMP  would  establish  a 
non-binding  cap  in  the  allocation 
between  reci  eational  and  commercial 
sectors.  The  commercial  sector  would 
be  limited  to  1.5  million  pounds 
(680,400  kg)  or  13  percent  of  the  total 
landings,  wHchever  is  greater.  The 
recreational  sector  would  be  limited  to 
87  percent  o  the  total  landings.  This 
allocation  is  based  on  the  average 
contribution  of  each  sector  during  the 
1994  through  1997  time  period.  Should 
the  contributions  of  each  sector  begin  to 
shift,  the  SAFMC  would  review  the 
existing  dat^  and  evaluate  the  need  for 
additional  r^ulations  to  maintain  the 


established  allocations.  A  framework 
procedure  would  be  established  to  allow 
the  implementation  of  certain  future 
regulations  through  an  abbreviated 
rulemaking  process. 

To  ensure  that  adequate  habitat  is 
available  for  maintaining  healthy  stocks 
of  dolphin  and  wahoo,  the  SAFMC 
would  designate  several  areas  as  EFH, 
including  the  Gulf  Stream  where  it 
occurs  in  the  EEZ,  the  Charleston  Gyre, 
and  pelagic  Sargassum  habitat.  Within 
these  designated  areas  of  EFH,  HAPCs 
would  be  designated  at  specific 
geographic  regions  located  between 
North  Carolina  and  Florida. 

A  proposed  rule  that  would 
implement  measures  outlined  in  the 
FMP  has  been  received  fi-om  the 
SAFMC.  In  accordance  with  the 
Magnuson-Stevens  Act,  NMFS  is 
evaluating  the  proposed  rule  to 
determine  whether  it  is  consistent  with 
the  FMP,  the  Magnuson-Stevens  Act, 
and  other  applicable  law.  If  that 
determination  is  affirmative,  NMFS  will 
publish  the  proposed  rule  in  the  Federal 
Register  for  public  review  and 
comment. 

Comments  received  by  November  25, 
2003  whether  specifically  directed  to 
the  FMP  or  the  proposed  rule,  will  be 
considered  by  NMFS  in  its  decision  to 
approve,  disapprove,  or  partially 
approve  the  FMP.  Comments  received 
after  that  date  will  not  be  considered  by 
NMFS  in  this  decision.  All  comments 
received  by  NMFS  on  the  FMP  or  the 
proposed  rule  diu'ing  their  respective 
comment  periods  will  be  addressed  in 
the  final  rule. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  22,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-24391  Filed  9-25-03;  8;45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunients  other  than  rules  for 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Submit  comments  on  or  before 
November  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  of 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington,  DC  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  No:  OMB  0412-0506. 

Form  No.:  AID  1420-50. 

Title:  Vendor  Database  (formerly 
known  as  ACRIS)  Instruction  Books  for 
the  Orgemization  Profile. 

Type  of  Review:  Renewal  of 
Information  Collection. 

Puqjose:  USAID  procuring  activities 
are  required  to  establish  bidders  mailing 


lists  to  assure  access  to  soiu-ces  and  to 
obtain  meaningful  competition  (41  CFR 
Section  1-2.205).  In  compliance  with 
this  requirement,  USAID's  Office  of 
Small  and  Disadvantaged  Business 
Utilization/Minority  Resource  Center 
has  responsibility  for  developing  and 
maintaining  a  Contractor's  Index  of 
bidders/offerors  capable  of  furnishing 
services  for  use  by  the  USAID  procuring 
activities.  (AIDAR  719.271-2(h)(4)). 

Annual  Reporting  Burden: 

Respondents:  1,000. 

Total  annual  responses:  1,000. 

Total  annual  hours  requested:  250 
hours. 

Dated:  September  22,  2003. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 

[PR  Doc.  03-24355  Filed  9-25-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request — Food  Stamp 
Program:  State  Issuance  and 
Participation  Estimates— Form  FNS- 
388 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  The  proposed  collection 
would  extend  a  currently  approved 
collection  under  OMB  No.  0584-0081 
for  the  Food  Stamp  Program  for  the  form 
FNS-388,  State  Issuance  and 
Participation  Estimates. 

DATES:  Conunents  on  this  notice  must  be 
received  by  November  25,  2003  to  be 
assured  of  consideration. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Barbara  Hallman,  Chief, 
State  Administration  Branch,  Food 
Stamp  Program,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria,  VA  22302.  Copies  of  the 
estimate  of  the  information  collection 


can  be  obtained  by  contacting  Ms. 
Hallman. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  iniFormation  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  fc) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  telephone  number 
(703) 305-2383. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  FNS-388,  State  Issuance 
and  Participation  Estimates. 

Title:  Form  FNS-388,  State  Issuance 
and  Participation  Estimates. 

OMB  Number:  0584-0081. 

Expiration  Date:  November  2003. 

Type  of  Request:  Extension  of  a 
ciuxently  approved  collection. 

Abstract:  Section  18(b)  of  the  Food 
Stamp  Act  of  1977  (the  Act)  (7  U.S.C. 
2027Cb))  limits  the  value  of  allotments 
paid  to  food  stamp  households  to  an 
amount  not  in  excess  of  the 
appropriation  for  the  fiscal  year.  If 
allotments  in  any  fiscal  year  would 
exceed  the  appropriation,  the  Secretary 
of  Agriculture  is  required  to  direct  State 
agencies  to  reduce  the  value  of  food 
stamp  allotments  to  the  extent  necessary 
to  stay  within  appropriated  funding 
limits.  Timely  State  monthly  issuance 
estimates  are  necessary  for  FNS  to 
ensure  that  it  remains  within  the 
appropriation,  to  timely  request  a 
supplemental  appropriation  if 
appropriate,  and  to  reduce  allotments  if 
a  supplemental  appropriation  is  not 
provided.  While  benefit  reductions  have 
never  been  Ordered  in  the  past  under 
section  18(b),  nor  are  they  anticipated   - 
based  on  current  data,  the  Department 
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must  continue  to  monitor  actual 
program  costs  against  the  appropriation. 

Title:  Form  FNS-388,  State  Issuance 
and  Participation  Estimates. 

Section  ll(e)(12)  of  the  Act  (7  U.S.C. 
2020(e)(12))  requires  that  the  State  Plan 
of  Operations  shall  provide  for  the 
submission  of  reports  required  by  the 
Secretary  of  Agricultiu'e.  State  agencies 
are  required  to  report  on  a  monthly 
basis  on  FNS-388,  State  Issuance  and 
Participation  Estimates,  estimated  or 
actual  issuance  and  participation  data 
for  the  current  month  and  previous 
month,  and  actual  participation  data  for 
the  second  preceding  month.  The  FNS- 
388  report  provides  the  necessary  data 
for  an  early  warning  system  so  that  the 
Department  may  stay  within  its 
appropriation. 

State  agencies  in  general  only  submit 
one  Statewide  FNS-388  per  month.  The 
exception  is  that  State  agencies  which 
choose  to  operate  both  a  coupon  system 
and  an  electronic  benefit  transfer  (EBT> 
system,  or  which  choose  to  operate  an 
approved  alternative  issuance 
demonstration  project  such  as  a  cash- 
out  system,  submit  a  separate  report  for 
each  type  of  issuance  system.  State 
agencies  are  converting  from  coupons  to 
EBT.  In  June  2003,  52  State  agencies 
operated  an  EBT  system  and  49 
operated  EBT  statewide.  With  almost  all 
States  agencies  now  EBT  and  with  the 
single  remaining  State  agency  moving 
from,  paper  coupons  to  EBT  by  October 
2004,  few  State  agencies  will  be 
expected  to  temporarily  submit  more 
than  one  FNS-388  report  per  month  at 
any  one  time.  With  State  agency 
automated  information  systems,  the 
separate  report  for  a  secondary  issuance 
system  or  an  alternative  issuance 
demonstration  project  should  have  a 
negligible  impact  on  the  butrden. 

In  addition.  State  agencies  are 
required  to  submit  a  project  area 
breakdoum  on  the  FNS-388  of  issuance 
and  participation  data  twice  a  year.  This 
data  is  useful  in  identifying  project 
areas  that  are  required  to  do  photo 
identification  of  heads  of  households  or 
to  operate  fraud  detection  units  in 
accordance  with  the  Act. 

Beginning  July  1993,  State  agencies 
were  allowed  to  submit  the  FNS-388 
data  electronically  to  the  national 
database  files  stored  in  FNS'  Food 
Stamp  Program  Integrated  Information 
System  in  lieu  of  a  paper  report.  The 
voluntary  changeover  from  paper  to 
electronic  reporting  of  FNS-388  data  by 
States  was  done  as  part  of  FNS'  State 
Cooperative  Data  Exchange  .Project.  This 
project  is  being  expanded  over  time  as 
more  FNS  forms  are  transferred  to 
electronic  formats  for  State  data  entry. 
As  of  May  2003,  a  total  of  46  State 


agencies  subi  tiit  the  FNS-388  data 
electronically  and  7  State  agencies 
submit  paper  reports. 

Responden  ts:  State  agencies  that 
administer  th  e  Food  Steunp  Program. 

Estimated .  dumber  of  Respondents: 
53. 

Estimated .  dumber  of  Responses  per 
Respondent: 

Form  FNS-  388:  53  State  agencies  12 
times  a  year. 

Form  FNS-  388A:  53  State  agencies 
twice  a  yccU". 

Estimate  ot Burden: 

Form  FNS-  388:  The  State  agencies 
submit  Form  FNS-388  10  times  per  year 
at  an  estimate  i  of  5.60  hours  per 
respondent,  c  r  2,970  hours  annually  for 
all  respondeqts.  The  remaining  two 
FNS-388  submissions  with  a  public 
assistance  (Pi  i)  and  non-public 
assistance  (N  \)  caseload  breakout  are 
covered  undc  r  the  FNS-388A  twice  a 
year  submiss  ons  (see  below). 

Form  FNS-  388A:  The  State  agencies 
submit  a  mor  j  detailed  FNS-388  (with 
PA  and  NA  b  -eakout)  twice  a  year  and 
FNS-388A  pi  oject  area  breakdown 
twice  a  year  <  t  an  estimate  of  14.8  hours 
per  responde  it,  or  1,572  hours  annually 
for  all  respoi^ents. 

Estimated  '  "otal  Annual  Burden  on 
Respondents.  The  annual  reporting  and 
recordkeepin ;  burden  for  0MB  No. 
0584-0081  is  estimated  to  be  4.542 
hours. 

Dated:  Septe  nber  10,  2003. 
Roberto  Saldzj  r, 
Administrator. 

[FR  Doc- 03-2^  353  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  34  a-3(M> 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Lani  I  and  Resource 
Management  Plan  for  the  National 
Forests  in  M  ssissippi 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notic  e  of  intent  to  prepare  an 
Environment  il  Impact  Statement. 


SUMI«ARY:  Th  3  Regional  Forester  for  the 
Southern  Rej  ion  gives  notice  of  the 
agency's  inte  it  to  prepare  an 
Environment  il  Impact  Statement  (EIS) 
for  revision  off  the  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  for  the  National  Forests  in 
Mississippi.  According  to  36  CFR 
219.10(g),  Forest  Plans  are  ordinarily 
revised  on  a  io-15  year  cycle.  The 
planning  process  will  be  initiated  under 
the  1982  Forest  Service  planning 
regulations  (;  6  Code  of  Federal 
■Regulations  2 19  ef  seq.,  as  is  provided 


for  at  36  CFR  219.35(b)  of  the  current 
regulations).  The  existing  Forest  Plan  for 
Mississippi  was  approved  on  September 
16,  1985.  On  December  14, 1999,  a 
Notice  of  Intent  to  revise  the  Forest  Plan 
was  published  in  the  Federal  Register 
(FR  69686,  December  14,  1999).  This 
2003  Notice  of  Intent  updates  the 
projected  schedule  for  Forest  Plan 
revision  and  provides  an  opportunity 
for  additional  public  comments.  The 
agency  invites  written  comments  and 
suggestions  from  American  Indian 
tribes.  Federal  agencies.  State  and  local 
governments,  individuals  and 
organizations  on  the  scope  of  the 
analysis  to  be  included  in  the  draft  EIS 
(DEIS)  (40  CFR  1501.7). 

This  Notice  of  Intent  affects  the 
following  counties  in  Mississippi: 
Adams,  Amite,  Benton,  Chickasaw, 
Choctaw,  Copiah,  Forrest,  Franklin, 
George,  Greene,  Harrison,  Jackson, 
Jasper,  Jefferson,  Jones,  Lafayette, 
Lincoln,  Marshall,  Newton,  Oktibbeha, 
Pearl  River,  Perry,  Pontotoc,  Scott, 
Sharkey,  Smith,  Stone,  Tippah,  Union, 
Wayne,  Wilkinson,  Winston,  and 
Yalobusha  coiuities  in  Mississippi. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  on  or 
before  45  days  from  publication  of  this 
Notice.  The  agency  expects  to  file  the 
draft  EIS  with  the  Environmental 
Protection  Agency  and  make  it  available 
for  public  comment  in  November,  2005. 
The  agency  expects  to  file  the  final  EIS 
in  November,  2006.  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting  dates. 

ADDRESSES:  Submit  written  comments 
to  Forest  Plan  Revision,  National  Forests 
in  Mississippi,  100  West  Capitol  St., 
Suite  1141,  Jackson,  MS  39269. 
Electronic  mail  should  include  "Forest 
Plan  Revision"  in  the  subject  line  and 
be  sent  to:  Mississippi_Plan@fs.fed. us. 

FOR  FURTHER  INFORMATION  CONTACT: 

National  Forests  in  Mississippi: 
Planning  Team  Leader  Jeff  Long  (phone 
601-965-4391;  TTY  601-965-6038). 
Electronic  mail  should  include  "Forest 
Plan  Revision"  in  the  subject  line  and 
be  sent  to:  Mississippi_Plan@fs.fed.us. 
Information  about  Forest  Plan  revision 
and  future  opportunities  to  participate 
will  be  posted  at  the  following  Web ' 
site-.http:// 

www.southemregion.fs.fed.us/ 
mississippi/. 

Responsible  Official:  The  Regional 
Forester  for  the  Southern  Region, 
located  at  1720  Peachtree  Road,  NW., 
Atlanta,  Georgia  30309,  is  the 
Responsible  Official. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background  Informatioii 

A  Notice  of  Intent  to  revise  the  1985 
Forest  Plan  for  the  National  Forest  in 
Mississippi  was  published  in  the 
Federal  Register  in  1999  (FR  69686, 
December  14, 1999).  However,  Forest 
Plan  revision  efforts  for  the  National 
Forests  in  Mississippi  were  delayed  due 
to  changes  in  national  planning 
priorities  and  reduced  funding.  This 
(revised)  Notice  of  Intent  provides 
public  notice  that  the  revision  for  the 
National  Forests  in  Mississippi  is  agciin 
underway,  updates  the  December  1999 
projected  schedule  for  Forest  Plan 
revision,  and  affords  em  opportunity  for 
additional  public  comments  on  the 
scope  of  the  analysis  to  be  included  in 
the  draft  EIS. 

The  Forest  Plan  covers  the  six 
proclaimed  National  Forests  in 
Mississippi;  Bienville,  Delta,  De  Soto, 
Homochitto,  Holly  Springs  and 
Tombigbee  National  Forests.  Decisions 
made  in  the  Forest  Plan  identify  actions 
that  may  take  place  but  do  not  represent 
a  commitment  by  the  agency  to 
implement  site-specific  projects.  Forest 
Plan  decisions  do  not  normally  make 
any  irreversible  or  irretrievable 
commitment  of  resources.  Site-specific 
decisions,  which  may  involve 
irreversible  or  irretrievable  commitment 
of  resources  are  reserved  for  the  second 
stage  decisions  which  follow  Forest 
Plan  decisions. 

The  following  decisions  are  made  in 
a  Forest  Plan: 

(1)  Establishment  of  the  forest-wide 
multiple-use  goals  and  objectives  (36 
CFR  219.11(b)). 

(2)  Establishment  of  forest-wide 
management  requirements  (36  CFR 
219.13  to  219.27). 

(3)  Establishment  of  multiple-use 
prescriptions  and  associated  standards 
and  guidelines  for  each  management 
area  (36  CFR  219.11(c)). 

(4)  Determination  of  land  that  is 
suitable  for  the  production  of  timber  (16 
U.S.C.  1604(k)  and  36  CFR  219.14). 

(5)  Establishment  of  allowable  sale 
quantity  for  timber  within  a  time  frame 
specified  in  the  plan  (36  CFR  219.16). 

(6)  Establishment  of  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d)). 

(7)  Recommendation  of  roadless  areas 
as  potential  wilderness  areas  (36  CFR 
219.17). 

(8)  Where  applicable,  designation  of 
those  lands  administratively  available 
for  oil  and  gas  leasing;  and  when 
appropriate,  authorizing  the  Bureau  of 
Land  Management  to  offer  specific  lands 
for  leasing  (36  CFR  228.102(d)  and  (e)). 

The  authorization  of  site-specific 
activities  within  a  plan  area  occurs 


through  project  decision-making,  the 
second  state  of  forest  planning.  Project 
decisions  must  comply  with  National 
Environmental  Policy  Act  (NEPA) 
procedures  and  must  include 
determination  that  the  project  is 
consistent  with  the  Forest  Plan 
decisions  listed  above.  (Note:  The  above 
citations  are  from  the  1982  36  CFR  219 
planning  regulations) 

n.  Purpose  and  Need  for  Action 

The  purpose  for  this  revision  rests 
primarily  in  the  requirements  of  the 
National  Forest  Management  Act.  The 
law's  implementing  regulations  at  36 
CFR  219.10(g)  require  that  Forests  Plans 
be  revised  at  least  every  15  years. 

A  genuine  need  to  revise  the  plan 
exists  due  to:  Changes  in  policy  or  law 
and  changed  physical,  biological,  and 
social  conditions  occurring  on  the 
forest. 

Changes  in  Policy  or  Law 

A  substantial  body  of  case  law  has 
developed  since  the  Mississippi  plan 
was  written,  which  more  clearly  defines 
the  roles  and  requirements  of  a  Forest 
Plan.  One  resulting  example  is  the 
concise  listing  of  eight  forest-plan 
decisions  given  above.  Similarly,  the 
science  and  policy  of  national  forest 
management  have  continued  to  evolve. 
The  ser\'ice-wide  adoption  of  Ecosystem 
Management  in  1992,  in  1994  with  its 
"Course  to  the  Future"  document,  the 
Southern  Region's  recovery  plan  for 
management  of  the  Red-cockaded 
Woodpecker  in  1995.  2002  Southern 
Forest  Resource  Assessment,  the  USDA 
Forest  Service  Strategic  Plan  (2000 
Revision)  direction  and  2003  Healthy 
Forests  Initiative  are  illustrations  of 
such  changes.  These  policy  statements 
represent  a  fundamental  change  in 
management  philosphy  and,  as  such,  are 
built  ft-om  an  extensive  set  of  concepts 
and  principles. 

Changed  Physical,  Biological,  and 
Social  Conditions 

Hurricanes,  tornadoes,  ice  storms,  and 
Southern  Pine  Beetle  outbreaks  have 
made  changes  to  the  forest  beyond  those 
contemplated  in  the  current  plan. 
Beaver  impoundments  and  the  success 
of  exotics  such  as  kudzu  and  cogongrass 
have  made,  or  threaten,  additional 
changes.  In  many  areas,  our  neighbors 
and  customers  have  also  changed 
significantly.  Particularly  near  the  Gulf 
Coast,  the  private  lands  in  and  around 
the  national  forests  have  become  more 
densely  populated  with  an  increasingly 
urban  population.  Urban  interface  is 
occurring  in  varying  degrees  on  all 
national  forests  within  the  state. 


m.  Proposed  Action 

The  Regional  Forester  for  the 
Southern  Region  proposes  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  revising  of  the  Forest  Land  and 
■  Resource  Management  Plan  (Forest 
Plan)  for  the  National  Forests  in 
Mississippi.  The  Forest  Plan  will 
prescribe  resource  management 
direction  pursuant  to  the  requirements 
of  the  National  Forest  Management  Act 
for  the  six  proclaimed  National  Forests 
in  Mississippi;  Bienville.  Delta,  De  Soto, 
Homochitto,  Holly  Springs  and 
Tombigbee  National  Forests.  The  agency 
invites  the  public,  state  and  local 
government  officials  and  their 
representatives,  other  federal  agencies, 
and  any  affected  Indian  tribes  to 
participate  in  the  forest  plan  revision 
process  which  will  proceed  over  the 
next  24  to  36  months  before  a  final 
revised  Forest  Plan  is  issued. 

The  current  Forest  Plan  for  the 
National  Forests  in  Mississippi  requires 
revision  to  incorporate  agency 
established  ecosystem  management 
principles.  The  Forest  Service  will 
identify  ecological  units  through  the 
Landtype  Association  (LTA)  level, 
according  to  the  Forest  Service  National 
Hierarchical  Framework  of  Ecological 
Units.  Management  direction  in  the 
revised  Forest  Plan  would  work  toward 
maintaining  the  long-term  ecological 
structure  and  function  of  affected 
ecosystems. 

The  current  Forest  Plan  contains 
limited  descriptions  of  the  desired 
conditions  (DC's).  The  current  plan's 
DCs  will  be  updated  to  accurately 
reflect  evolving  agency  and  public 
expectations  regarding  resource  uses, 
products,  values  or  services  occurring 
on  or  generated  from  national  forest 
administered  lands.  One  of  the  more 
critical  tasks  to  be  accomplished  during 
the  forest  plan  revision  process  will  be 
development  of  updated  DC's.  Desired 
Conditions  (DCs)  are  descriptive 
statements  expressing  a  collective  vision 
of  lemdscape  conditions  and  the  uses, 
products,  values,  and  services  that  will 
be  provided  by  these  conditions.  The 
desired  condition  and  the  associated 
outcomes  will  serve  as  central  reference 
points  for  planning  and  management  of 
national  forest  lands.  DC's  will  be 
developed  in  response  to  the  significant 
issues  identified  during  scoping. 
Extensive  public  participation  will  be 
sought  as  the  forest  identifies  and 
develops  these  DC's.  Each  DC  will 
utilize  established  ecological  units  as  a 
criteria  for  defining  their  location  and 
capabilities.  Each  DC  will  emphasize 
the  resource  or  condition  which  the 
issue  addresses.  Plan  revision 
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alternatives  will  be  developed  by 
allocating  land  areas  to  individual  DCs. 
Notwithstanding  the  issue  to  which  it 
responds,  each  desired  condition  must 
incorporate  concepts  of  sustainability 
and  multiple-use  resource  management 
principles. 

rv.  Preliminary  Issues 

The  following  preliminary  issues 
were  developed  from  the  10-year  review 
of  the  current  plan  and  subsequent 
aimual  monitoring  reports,  together 
with  the  public  and  internal  response  to 
their  findings  and  from  public 
comments  received  on  project  level 
proposals  and  from  comments  made 
during  the  earlier  1999  public  forest 
plan  scoping.  Public  comments  in 
response  to  this  notice  will  help  us  to 
determine  additional  issues  and  scope 
of  the  analysis  to  be  considered. 

Forest  Health/Sustainabihty 

Sustainable  Forest  Ecosystem 
Management  is  a  key  component  of  the 
Forest  Service  Natural  Resource 
Agenda.  Watersheds  are  vital  to 
ecosystem  health.  Healthy  watersheds 
promote  healthy  forests  and  sustainable 
forest  ecosystems.  The  revised  Forest 
Plan  will  incorgprate  Forest  Service 
policy  to  restore  and  maintain  healthy 
watersheds  for  use  by  current  and  future 
generations. 

Forest  Health  an_d  Sustainability 
topics  include: 

•  Forest  biological  diversity. 

•  Native  forest  ecosystem  restoration 
and  maintenance. 

•  Forest  Health,  especially  protection 
from  insects  and  diseases. 

•  Prescribed  fire'^  role  for  residual 
fuels  reduction  as  well  as  its  role  for 
managing  ecosystems  will  be  expanded. 

•  Old  growth. 

••  Protection  of  riparian  areas. 

•  Streamside  zone  management. 

•  Control  or  eradication  of  noxious 
weeds  occturing  on  national  forest 
lands. 

•  Management  of  special  interest 
areas. 

Vegetation  Management 

The  harvest  and  regeneration  of 
timber-producing  trees  have  always 
been  a  central  issue  in  national  forest 
planning.  Over  the  life  of  the  current 
Forest  Plan,  timber  has  generally  ranked 
as  the  second  most  valuable  agricultural 
corps  in  the  State  of  Mississippi.  This 
preliminary  issue  assumes  additional 
significance  because  of  its  impact  on 
other  resources,  such  as  recreation  and 
wildlife.  Not  surprisingly,  forest 
regeneration  and  timber  harvest  were 
the  subject  of  more  review  comments 
than  any  others.  Public  comments 


received  on  he  10-year  Review  of  the 
Land  and  Re  source  Management  Plan 
expressed  si  pport  for  timber  harvests  to 
continue  at  ( urrent  or  higher  levels  and 
others  objected  to  the  level.  Individuals 
and  organizations  involved  in  the 
timber  indui  try  or  local  government 
have  express  ed  concern  about  the 
impact  of  na  lional  forest  timber  harvests 
on  local  ecoi  lomies,  particularly  on 
employment  and  the  25%  returns  to 
counties  for  roads  and  schools.  The 
average  actu  »1  timber  volume  sold  on 
the  National  Forests  in  Mississippi  was 
just  over  80'  a  of  the  amount  planned  for 
fiscal  years  :  985  through  1995. 
However,  de  :lines  in  harvest  levels 
have  occurrt  d  over  the  last  several  years 
causing  cone  ern  for  individuals  and 
organization  >  involved  in  the  timber 
industry  anc  local  government  officials 
concerned  a  tout  declining  revenues. 
Vegeiatior  Management  focuses  on: 

•  Lands  si  [itable  for  timber 
production. 

•  Relation  ship  of  timber  harvest 
levels  to  loci  1  economies  and  jobs. 

•  Silvicul  ural  systems  and  how  they 
affect  sustaii  ability  and  forest  health. 

•  Hardvvo  )d  management  within  pine 
-stands. 

•  Mixed  f  ine  management. 

•  Alternal  ive  forest  products,  such  as 
pine  straw  r;  king  and  removal. 

•  Role  of  lerbicide  use  in  forest 
management . 

Threatened,  Endangered,  Proposed  and 
Sensitive  Sp  ^cies  Management 

Red-Cocki  ded  Woodpecker  (RCW) 
Decisions.  T  le  Final  Environmental 
Impact  State  nent  for  the  Management  of 
the  Red-cocl  aded  Woodpecker  and  its 
Habitat  on  N  ational  Forests  in  the 
Southern  Re  ;ion  (RCW/EIS)  was  issued 
in  June  of  IS  95.  The  RCW/EIS  contains 
direction  to  :  evise  previous 
managemeni  practices,  standards,  and 
guidelines,  s  nd  its  Record  of  Decision 
(ROD)  instru  cts  affected  forests  to 
incorporate  he  new  direction  into  their 
Forest  Plan,  Jirough  revision  or 
amendment.  The  RCW/EIS  ROD  also 
includes  an  i  imendment  (number  14)  to 
the  current  I  orest  Plan  for  the  National 
Forests  in  M  ssissippi  which  is  designed 
to  bridge  the  gap  until  the  Forest  Plan 
revision  can  be  accomplished.  Toward 
that  end.  An  endment  14  designates 
tentative  RC  N  Habitat  Management 
Areas  (HMA  i)  and  tentative  population 
objectives.  11  also  continues  the  interim 
standards,  adopted  in  1990,  for  areas 
within  '/i-mlle  of  active  and  inactive 
RCW  clusterB.  For  areas  within  the 
tentative  HMAs  but  outside  the  V4-mile 
circles,  current  Forest  Plan  standards 
and  guidelin  es  remain  in  effect  with  the 
exception  th  it  silvicultural  methods  and 


practices  are  limited.  Available  options 
include  thinning,  two-aged  shelterwood, 
and  uneven-aged  management  by  either 
single-tree  or  group-selection  methods. 
Clearcutting  is  allowed  only  to  restore 
Longleaf  or  other  desirable  native  pines 
to  appropriate  sites  occupied  by  species 
less  suitable  for  RCW. 

The  revised  Forest  Plan  must 
establish  final  HMA  boundaries  and 
population  objectives.  The  RCW/EIS 
Record  of  Decision  established  tentative 
HMAs  on  367,169  acres  on  the 
Bienville,  De  Soto,  Chickasawhay,  and 
Homochitto  Ranger  Districts.  The 
accompanying  tentative  population  goal 
is  1,595  active  clusters.  As  of  2002,  the 
forest's  total  number  of  active  clusters 
was  187.  Additionally,  the  Forest  Plan 
revision  must  incorporate  the 
management  practices,  standards,  and 
guidelines  in  the  RCW  Record  of 
Decision  Appendix  A  and  in  the  revised 
RCW  recovery  plan.  The  HMAs  and 
population  objectives  are  subject  to 
some  modification.  In  addition, 
opportunities  will  be  examined  to 
expand  existing  HMAs  or  create 
additional  HMAs.  Any  changes  to 
HMAs  require  analysis  beyond  that 
contained  in  the  RCW/EIS  as  well  as  a 
favorable  opinion  from  the  U.S.  Fish 
and  Wildlife  Service  obtained  through 
formal  consultation. 

Other  Threatened  and  Endangered 
Species 

Management  for  other  proposed, 
endangered,  threatened,  and  sensitive 
(PETS)  species  will  also  require 
consideration  during  plan  revision. 
Recoverj'  plans  for  the  affected  species 
are  developed  by  the  U.S.  Fish  and 
Wildlife  Service  and  their  prescribed 
conservation  and  protection  measures 
will  be  incorporated  in  forest 
management  activities.  The  Forest 
Service  will  continue  efforts  to  conserve 
PETS  species  and  their  habitats. 

Proposed,  endangered,  threatened, 
emd  sensitive  species  management  facets 
to  be  addressed  during  plan  revision 
include: 

•  Develop  management  practices 
(actions)  that  promote  (sustain)  viable 
populations  of  proposed,  endangered, 
threatened,  and  sensitive  species  and 
their  habitats  occurring  on  national 
forest  lands. 

•  Determine  how  much  of  the 
National  Forests  in  Mississippi's  land 
base  will  be  allocated  to  red-cockaded 
woodpecker  management  (Habitat 
Management  Areas)  and  what  effect 
such  allocation  will  have  on  other 
resource  management  options. 


Transportation  and  Access 

Management  of  onr  forest 
transportation  system  attracts  public 
interest.  Almost  all  users  of  the  national 
forests  use  forest  roads.  The  revised 
Forest  Plan  will  incorporate  the 
National  Roads  policy. 

The  current  extensive  system  of  roads 
and  trails  allows  access  to  nearly  every 
part  of  the  forest.  In  addition,  and  by  Uie 
direction  of  the  current  Forest  Plan,  the 
National  Forests  in  Mississippi  are 
"generally  open  to  ORV's"  (off-road 
vehicles),  now  more  often  referred  to  as 
OHV's  (off-highway  vehicles). 
Exceptions  are  individually  identified 
areas  of  potential  resource  damage  or 
conflict  with  other  uses.  Motorized  use 
can  reduce  the  habitat  quality  for  some 
wildlife  species  and  cause  damage  to 
the  soil  resource  on  sensitive  sites.  The 
use  of  motorized  vehicles  can  also 
conflict  with  users  who  are  seeking 
more  solitude  or  create  safety  concerns 
for  non-motorized  users  such  as  hikers 
or  horseback  riders.  Motorized  vehicle 
use,  particularly  that  of  all-terrain 
vehicles  (ATV's),  has  increased 
dramatically  over  the  last  ten  years. 
Furthermore,  the  current  plan's 
assumption  that  cross-coimtry  travel  by 
OHV's  would  be  "limited  by  heavy 
undergrowth"  has  proven  inaccurate.  As 
a  result,  instances  of  resource  damage 
and  user  conflicts  have  become 
increasingly  common. 

Transportation  and  access  facets  to  be 
addressed  during  plan  revision  include: 

•  Management  area  direction  should 
address  transportation  management  and 
access  needs.  The  forest's  road  system 
will  be  managed  to  meet  resource  needs 
and  provide  adequate  public  access. 

•  Determine  level  of  local  roads 
required  to  provide  permement,  effective 
access^o  national  forest  lands  for  all 
resource  management  needs. 

•  Address  off-road  vehicles  (ORV's) 
management  to  provide  the  appropriate 
level  of  recreational  opportunities  while 
protecting  other  resources. 

Recreation 

National  Forests  in  Mississippi  offer  a 
host  of  outdoor  recreation  opportunities. 
Recreation  demand,  both  dispersed  and 
developed,  is  expected  to  continue  to 
increase  over  the  next  plan  cycle. 
Increases  in  recreation  use  often  create 
resource  management  conflicts. 
Different  user  groups  compete  for  use  of 
the  same  area,«ach  having  different 
expectations. 

Planning  will  address  five  key  areas: 
(1)  Improving  the  settings  for  outdoor 
recreation  and  enhancing  visitor 
experiences,  (2)  guaranteeing  visitor 
satisfaction  with  our  services  and 
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facilities,  (3)  reaching  out  to  rural  and 
urban  communities  to  capitalize  on  the 
social  and  economic  opportunities 
associated  with  recreation  on  national 
forests,  (4)  strengthening  our 
relationships  with  those  who  cooperate 
with  us  to  improve  outdoor  recreation 
for  all  Americans,  and  (5)  ensuring  that 
recreation  use  does  not  impair  the 
land's  health. 

Prescribed  Fire 

Prescribed  fire  is  an  important 
management  tool  on  the  National 
Forests  in  Mississippi.  The  forest 
consistently  ranks  first  or  second  in  the 
nation  in  the  amount  of  acreage  to 
which  it  is  applied.  Historically,  fire 
played  a  significant  role  in  shaping  the 
native  plant  and  animal  communities  in 
Mississippi.  Prior  to  European 
settlement,  fires  occurred  throughout 
the  year  on  a  variety  of  sites,  whenever 
conditions  allowed  natural  or  aboriginal 
ignitions  to  spread.  Studies  indicate  that 
fire  can  have  an  influence  on  the 
successful  regeneration  of  oaks.  One  of 
the  concepts  underlying  ecosystem 
management  is  that  natural  processes 
should  be  simulated  to  the  greatest 
extent  possible.  This  builds  on  the  idea 
that  the  structure  and  function  of  native 
ecosystems  is  best  maintained  by  the 
conditions  under  whey  they  evolved. 
Prescribed  fire  facets  to  be  addressed 
during  plan  revision  include: 

•  Determine  role  of  prescribed  fire  in 
achieving  forest  ecosystem  management 
goals  and  objectives. 

•  Identify  and  evaluate  the  extent, 
time  of  year  (including  summer  growing 
season),  and  ft-equencies  for  prescribed 
fire  use  as  an  ecosystem  management 
tool. 

•  Evaluate  impacts  associated  with 
use  of  plow  lines  and  establish 
appropriate  standards  and  guidelines. 

•  Consider  use  of  permanent  fire 
lines,  especially  within  wildland/urban 
interface  zones. 

Roadless  Areas 

The  Final  Environmental  Impact 
Statement  (FEIS)  for  Roadless  Area 
Review  and  Evaluation  II  (RARE  II)  of 
1979  inventoried  three  roadless  areas  on 
national  forest  lands  in  Mississippi. 
Two  areas.  Black  Creek  and  Leaf,  were 
recommended  for  wilderness 
designation.  The  third,  Sandy  Creek, 
was  listed  for  further  study.  "The 
Mississippi  National  Forest  Wilderness 
Act  of  1984  (Pub.  L.  98-515,  Oct.  19, 
1984,  98  Stat.  2420)  established  the 
Black  Creek  Wilderness  and  the  Leaf 
Wilderness.  Included  in  the  act  was 
"release"  language  which  directed  that 
inventoried  areas  not  designed  as 
wildemess^te  managed  for  multiple  use; 


however,  the  act  also  directed  that  the 
"wilderness  option"  be  reviewed  for 
such  areas  when  the  Forest  Plan  was 
revised.  For  the  National  Forests  in 
Mississippi,  the  Sandy  Creek  areas  is 
the  only  one  in  thsi  category.  Additional 
areas  have  been  and  may  be  yet 
identified  by  the  public  for 
consideration  during  plan  revision.  ^ 

V.  Development  of  Alternatives 

The  alternatives  presented  in  the 
forest's  Draft  Environmental  Impact 
Statement  (DEIS)  will  portray  a  full 
range  of  responses  to  significant  issues. 
The  range  of  alternatives  will  include 
one  that  continues  current  management 
direction,  as  well  as  others  that  address 
the  range  of  issues  developed  during  the 
scoping  process.  The  Draft 
Environmental  Impact  Statement  will 
examine  the  effects  of  implementing 
strategies  to  achieve  different  overaU 
desired  conditions  for  the  forest, 
including  possible  management 
practices  and  objectives  3iat  move  the 
forest  toward  desired  conditions.  A 
preferred  alternative  will  be  identified 
in  the  Draft  Environmental  Impact 
Statement. 

VI.  Involving  the  Public 

The  obejective  in  this  process  for 
public  involvement  is  to  create  an 
atmosphere  of  opeiuiess  where  all 
members  of  the  public  feel  free  to  share 
information  with  the  Forest  Service  and 
its  employees  on  a  regular  basis.  An 
active  dialogue  with  the  public  will 
enable  the  forest  to  gather  ideas, 
concerns  and  determine  public  attitudes 
and  encourage  public  involvement  in  a 
planning  process  that  fully  integrates 
the  needs  and  values  of  all  segments  of 
the  public,  including  low-income, 
minority  and  historically  underserved 
communities. 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies, 
Indian  tribes,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  utilized  in  the  preparation   ' 
of  the  Draft  Environmental  Impact 
Statement.  The  range  of  alternatives  to 
be  considered  in  the  DEIS  will  be  based 
on  the  identification  of  significant 
public  issues,  management  concerns, 
resource  management  opportunities, 
and  plan  decisions  specific  to  the 
National  Forests  in  Mississippi.  Public 
participation  will  be  solicited  by  a 
variety  of  methods,  including  notifying 
in  person  and/or  by  mail,  known 
interested  and  affected  publics.  News 
releases  will  be  used  to  give  the  public 
general  notice,  and  public  scoping 
meetings  will  be  conducted  as  deemed 
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appropriate.  A  Forest  Plaiming  Web  site 
will  be  maintained  to  serve  as  an 
additional  avenue  for  communicating 
with  interested  publics. 

Public  participation,  facilitated  by 
open  decision  making  process,  will  be 
sought  throughout  the  plan  revision 
process  and  will  be  especially  important 
at  several  points  along  the  way.  The  first 
opportunity  to  comment  will  be  during 
the  scoping  process  (40  CFR  1501 .7). 
Scoping  includes:  (1)  Identifying 
additional  potential  issues  (other  than 
those  previously  described],  (2)  from 
these,  identifying  significant  issues  or 
those  which  have  been  covered  by  prior 
environmental  review,  (3)  exploring 
additional  alternatives,  and  (4). 
identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  [i.e.,  direct,  indirect,  and 
cumulative  effects).  Public  scoping 
comments  received  during  the  2000 
public  scoping  meetings  will  be  used 
along  with  public  conunents  received 
following  this  revised  Notice  of  Intent. 

Public  meetings  will  be  scheduled 
throughout  the  plan  revision  process. 
Their  location  and  frequency  of 
occurrence  will  vary  depending  on  their 
specific  objectives.  Public  meetings  may 
focus  on  specific  key  issues  to  seek 
clarification  and  imderstanding  prior  to 
development  of  alternatives  and 
evaluation  of  effects.  Public  notice  will 
be  provided  through  publication  in  the 
newspaper  of  record  for  National 
Forests  in  Mississippi  (the  Clarion- 
Ledger,  published  daily  in  Jackson, 
Mississippi).  Notice  will  also  be  served 
through  direct  mailings  to  interested 
and  affected  parties  identified  during 
the  plan  revision  process  and  posting  on 
the  National  Forests  in  Mississippi  Web 
site  at:  www/southemregion.fs.fed.us/ 
mississippi. 

Vn.  Release  and  Review  of  EIS 

The  Draft  Environmental  Impact 
Statement  is  expected  to  be  filed  with 
the  Environmental  Protection.  Agency 
(EPA)  and  to  be  available  for  public 
review  by  November  2005.  At  that  time, 
EPA  will  publish  a  notice  of  availability 
of  the  draft  supplement  in  the  Federal 
Register.  The  comment  period  for  the 
Draft  Environmental  Impact  Statement 
will  be  90  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
.  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 


reviewer's  dosition  and  contentions. 
Vermont  Y(jpkee  Nuclear  Power  Corp.  v. 
NRDC.  435  tJ.S.  519,  553(1978).  Also 
environmen  tal  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  completion  of  the  Final 
Environmei  tal  Impact  Statement  (FEIS) 
may  be  wai'  ed  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Hodel,  803  f.2d 
1016,  1022   9th  Cir.  1986)  and 
Wisconsin  I  'eritages.  Inc.  v.  Harris,  490 
F.Supp.l33'  ,  1338  (E.D.  Wis.  1980). 
Because  of  t  lese  court  rulings,  it  is  very 
important  tl  lat  those  interested  in  this 
proposed  ac  Hon  participate  by  the  close 
of  the  three  month  comment  period  so 
that  substan  live  comments  and 
objections  a  re  made  available  to  the 
Forest  Servi  ce  at  a  time  when  it  can 
consider  th«  m  and  respond  to  them  in 
the  FEIS. 

To  assist  he  Forest  Service  in 
identifying  i  md  considering  issues  and 
concerns  oi^  the  proposed  actions, 
1  the  DEIS  should  be  as 
{  ossible.  It  is  also  helpful  if 
to  specific  pages  or 
he  draft  statement. 
I  nay  also  address  the 
the  DEIS  or  the  merits  of 

formulated  and 
the  statement.  Reviewers 
refer  to  the  Council  on 
Quality  Regulations  for 
provisions  of  the 
Eni'ironmental  Policy  Act  at  40 
in  addressing  these  points. 

:omment  period  ends  on  the 
cc  mments  will  be  analyzed, 
and  responded  to  by  the 
in  preparing  the  FEIS. 
scheduled  to  be  completed 

2006.  The  responsible 
consider  the  comments, 
e  nvironmental  consequences 
the  final  environmental 

,  and  applicable  laws, 
and  policies  in  making  a 
reading  this  proposal.  The 
will  document  the 
reasons  for  the  decision  in 
Decision.  The  decision  will 
appeal  in  accordance  with 


comments 
specific  as 
comments 
chapters  of 
Conunents 
adequacy  o 
the  alternatives 
discussed 
may  wish  tc 
Environmei  tal 
the  procedu  ral 
National 
CFR  1503.3 

After  the 
DEIS,  the 
considered. 
Forest 
The  FEIS  is 
by  Novemb(  ir 
official  will 
responses 
discussed  i 


Servi  ce 
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regulations, 
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Dated:  Seplember  22,  2003 
Roberta  A.  M  altzen 

Acting  Regioi  al 
[FR  Doc.  03-; 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Rural  Housing  Service  (RHS), 

USDA. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aiuiovmces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  Farm  Labor  Housing 
Technical  Assistance  Grants. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  25,  2003,  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  MacDowell,  Senior  Loan 
Specialist,  Multi-Family  Housing 
Processing  Division^RHS,  United  States 
DepartmCTit  of  Agriculture,  Stop  0781, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0781, 
Telephone  (202)  720-1604. 
SUPPLEMENTARY  INFORMATION: 

Title:  Farm  Labor  Housing  Technical 
Assistemce  Grants. 

OMB  Number:  0575-0181. 

Expiration  Date  of  Approval:  ]une  30, 
2004. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Riiral  Housing  Service 
(RHS)  is  authorized  imder  Section  514 
of  Title  V  of  the  Housing  Act  of  1949, 
as  amended,  to  make  loans  for  the 
construction  of  farm  labor  housing. 
Section  516  of  the  Act  authorizes  USDA 
to  make  grants  for  the  same  purpose. 
These  authorities  are  implemented 
through  7  CFR  part  1944,  subpart  D. 

Section  516  also  authorizes  USDA  to 
provide  financial  assistance  to  private 
and  public  nonprofit  agencies  to 
encourage  the  development  of  farm 
labor  housing.  Recipients  of  this 
assistance,  in  turn,  assist  other 
organizations  obtain  loans  and  grants  for 
the  construction  of  farm  labor  housing. 
RHS  refers  to  this  assistance  as  Farm 
Labor  Housing  Technical  Assistance. 
RHS  publishes  Requests  for  Proposals 
(RFPs)  in  the  Federal  Register  to  invite 
grant  proposals  from  private  and  public 
nonprofit  agencies  who  wish  to 
participate  in  this  funding.  The  RFP  sets 
forth  the  eligibility  and  application 
requirements. 

The  information  will  be  collected 
from  applicants  and  grant  recipients  by 
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RHS  stafiF  in  the  National  Office  and 
Rural  Development  field  offices.  This 
information  will  be  used  to  determine 
applicant  eligibility  for  a  grant,  project 
feasibility,  to  select  grant  proposals  for 
funding,  and  to  monitor  performance 
after  grants  have  been  awarded.  If  an 
applicant's  proposal  is  selected  for 
funding,  they  will  be  notified  of  the 
selection  and  be  given  the  opportunity 
to  submit  a  formal  application. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.7  hours  per 
response. 

Respondents:  Private  and  public 
nonprofit  agencies. 

Estimated  Number  of  Respondents:  6. 

Estimated  Number  of  Responses  per 
Respondent:  7. 

Estimated  Number  of  Responses:  42. 

Estimated  Total  Annual  Burden  on 
Respondents:  115  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Givelekian, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Tracy 
Givelekian,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agricultm-e,  Rural  Development, 
STOP  0742,  1400  Independence  Ave. 
SW.,  Washington,  DC  20250.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  17,  2003. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 
[FR  Doc.  03-24415  Filed  9-25-03;  8:45  am] 

BILUNG  COOE  341&-XV-P        k_ 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  the  Rural 
Commanlty  Development  Initiative 
(RCDI);  Correction 

AGENCY:  Rural  Housing  Service.  USDA. 
ACTION:  Notice;  correction. 

SUMI^ARY:  The  Rural  Housing  Service 
(RHS)  is  correcting  a  notice  published 
July  30,  2003  (68  FR  44729-44738).  This 
action  is  taken  to  cofrect  the  contents  of 
the  application  package  requiring  that 
applicants  submit  a  Dun  and  Bradstreet 
Data  Universal  Numbering  System 
(DUNS)  number.  This  amendment  is 
required  by  an  Office  of  Memagement 
and  Budget  (OMB)  policy  directive 
issued  in  the  Federal  Register  on  June 
27,  2003  (68  FR  38402).  The  policy 
directive  requires  all  grant  applicants  to 
provide  a  DUNS  number  when  applying 
for  Federal  grants  or  cooperative 
agreements  on  or  after  October  1,  2003. 
This  correction  provides  instructions  to 
grant  applicants  on  how  to  obtain  the 
DUNS  number. 

Accordingly,  the  notice  published  on 
July  30,  2003 '(68  FR  44729-44738),  is 
corrected  as  follows: 

On  page  44731  in  the  third  column 
under  the  heading  "Contents  of 
Application  Package,"  Number  1  should 
read:  "1.  A  summary  page,  double 
spaced  between  items,  listing  the 
following:  (This  information  should  not 
be  presented  in  narrative  form.) 

a.  Applicant's  name, 

b.  Applicant's  address, 

c.  Applicant's  telephone  number, 

d.  Name  of  applicant's  contact  person 
and  telephone  nimiber, 

e.  Applicant's  fax  number, 

f.  County  where  applicant  is  located, 

g.  Congressional  district  number 
where  applicant  is  located, 

h.  Amoimt  of  grant  request, 

i.  Applicant's  Tax  Identification  - 
Nimiber, 

j.  Number  of  recipients, 

k.  Source  and  amount  of  matching 
funds,  and 

1.  Data  Universal  Numbering  System 
(DUNS)  number — Applicants  should 
verify  that  they  have  a  DUNS  number  or 
take  the  steps  needed  to  obtain  one.  A 
DUNS  number  can  be  obtained  at  no 
cost  by  calling  the  dedicated  toll-ft«e 
DUNS  number  request  line  at  1-866- 
705-5711." 

On  page  44735  in  the  second  column 
under  the  heading  "Grantee 
Requirements,"  add  a  new  Niunber  11 
to  read: 

"11.  Provide  the  applicant's  Data 
Universcd  Numbering  System  (DUNS) 


niunber  obtained  from  Dun  and 
Bradstreet.  The  DUNS  number  can  be 
obtained  by  the  applicant  at  no  cost  by 
calling  the  dedicated  toll-free  DUNS 
number  request  line  at  1-866-705- 
5711." 

Dated:  September  17,  2003. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 

[FR  Doc.  03-24414  Filed  9-25-03;  8:45  am) 

BILUNG  COOE  3410-XV-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletion 

agency:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletion  from 

procurement  Hst. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  fi-om  the  Procurement  List  a 
product  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  October  26,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jeff^erson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  May  9,  June  27,  July  18.  and  July 
25,  2003,  the  Committee  for  Pim:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (68  F.R. 
24919.  38288,  42684,  and  44039)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.SC.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

Pwduct/NSN:  Lock-Jaw-Wood  Mop  Handle 

7920-01-452-2028. 
NPA:  New  York  City  Industries  for  the  Blind, 

Inc.,  Brooklyn,  New  York. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York. 
Product/NSN:  Remanufactured  Ink  Jet    - 

Cartridge — (50%  of  the  Governments 

Requirement). 
7510-01-443-2122— HP51629A. 
7510-01-443-2123— HP51626A. 
NPA:  Work  Transition  Services,  San  Bruno, 

California. 
Contract  Activity:  OfRce  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York. 

Services 

Service  Type/Location:  Document 
Destruction, 
NISH,  Vienna,  Virginia  (Prime  Contractor), 
Performance  to  be  allocated  to  the 
Nonprofit  Agencies  identified  at  the 
following  locations:  IRS  Service  Center, 
Albuquerque,  New  Mexico. 
NPA:  Adelante  Development  Center,  Inc., 
Albuquerque,  New  Mexico, 
IRS  Service  Center,  Cheyenne,  Wyoming 
IRS  Service  Center,  Colorado  Springs, 

Colorado 
IRS  Service  Center,  Denver,  Colorado 
IRS  Service  Center,  Englewood,  Colorado 
.     IRS  Service  Center,  Lakewood,  Colorado 

IRS  Service  Center,  Westminster,  Colorado. 
NPA:  Bayaud  Industries,  Inc.,  Denver, 
Colorado 
IRS  Service  Center,  Las  Vegas,  Nevada. 
NPA:  Opportunity  Village  Association  for 
Retarded  Citizens,  Las  Vegas,  NV, 
IRS  Service  Center,  Oakland,  California; 
IRS  Service  Center,  San  Jose,  California. 
NPA:  Hope  Rehabilitation  Services,  Santa 
Clara,  California 
IRS  Service  Center,  Ogden,  Utah. 
NPA:  Enable  Industries  Incorporated,  Ogdun, 
Utah; 


IRS  Servic  e 
IRS  Servic  e 
NPA  .The  Centers 
Tempe, 
Lake 
NPA:  Community 
'    Disabl 
Service 
MVl.Northirest 

Seattle, 
Contract  AcLv 


>  Cil  y 


lei 


Center,  Phoenix,  Arizona; 
Center,  Tempe,  Arizona, 
for  Habilitation/TCH, 
Arizona.  IRS  Service  Center,  Salt 
Utah. 

Foundation  for  the 
,  Inc.,  Salt  Lake  City,  Utah,  IRS 
;]enter,  Seattle,  Washington. 
Center  for  the  Retarded, 
rt/ashington. 
:ity:  IRS- Western  Area 
Procurejnent  Branch-APFW,  San 
,  California. 
Typ^/Location:  Forms  Distribution 
Department  of  Health  and 
Services,  Agency  for  Healthcare 
and  Quality  (AHRQ),  Rockville. 


Francisqo 
Service 

Service 

Human 

Research  i 

Marylaiid 
NPA:  Sheltered 

Norther  i 

Virginia 
Contract  Ac  ivity. 

Researc  i 

Marylan  d 
Service  Typt  /Location 

Federal 

Bellevil 
NPA.Chall 

Illinois. 
Contract  Activity 


Occupational  Center  of 
Virginia,  Inc.,  Arlington, 

;  Agency  for  Healthcare 
and  Quality,  Rockville, 

.■  Janitorial/Custodial, 
\viation  Administration, 
e  SFO,  Scott  AFB,  Illinois, 
etige  Unlimited,  Inc.,  Alton, 


Federal  Aviation 
Adminii  tration,  Des  Plaines,  Illinois. 
Typt  /location:  Janitorial/Custodial, 
ice  Center,  Ogden,  Utah. 
Industries  Incorporated,  Ogden, 


Service 

IRS  Sen 
MM  .Enable 

Utah 
Contract 


I  Act  ivity:  IRS-Western  Area 
Procure  nent  Branch-APFW,  San 
Francisc  o,  California. 


li 


Fr<  m 


Deletion 

On  July  1 
Purchase 
Severely  Disabled 
42685)  of 
Procuremeni 
relevant  mat|er 
determined 
no  longer  suitable 
Federal  Gov 
and  41  CFR 


2003,  the  Committee  for 
People  Who  Are  Blind  or 
published  notice  (68  F.R. 
posed  deletion  to  the 
List.  After  consideration  of  the 

presented,  the  Committee  has 
hat  the  product  listed  below  is 

for  procurement  by  the 
rnment  under  41  U.S.C.  46-48c 
1-2.4. 


Regulatory  f  lexibility  Act  Certification 
thit 


siial 


I  certify 
have  a  signi 
number  of 
considered 

l.The 
additional  n 
compliance 

2.  The 
sm^ll  entitiek 
Government 

3.  There 
alternatives 
objectives  o 
U.S.C. 
product  de 


the  following  action  will  not 
cant  impact  on  a  substantial 

11  entities.  The  major  factors 
r  this  certification  were: 
actfcn  may  not  result  in  any 

( porting,  recordkeeping  or  other 
equirements  for  small  entities, 
action  may  result  in  authorizing 
to  furnish  the  product  to  the 

a*e  no  known  regulatory 
vhich  would  accomplish  the 
f  the  Javits-Wagner-O'Day  Act  (41 
in  connection  with  the 
ed  from  the  Procurement  List. 


46-4(  c) 
let 


End  ofCerti^  ication 

According 
deleted  fron 


y,  the  following  product  is 
the  Procurement  List: 


Product 

Product/NSHl. 

00-045 
NPA  .L.C.  Industrie 

Durham 


;  Scraper  and  Squeegee:  7920- 
2556. 

s  For  The  Blind,  Inc., 
North  Carolina. 


Contract  Activity:  GSA,  Southwest  Supply 
Center,  Fort  Worth,  Texas. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-24372  Filed  9-25-03;  8:45  am] 

BILLING  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 
[Docket  Number:  03090421  fr-321»-01] 

Office  Of  Administration;  Privacy  Act 
System  of  Records 

AGENCY:  Office  of  Administration, 
Department  of  Commerce. 
ACTION:  Notice;  Commerce/Department 
System  2:  Accounts  Receivable. 

SUMMARY:  The  Department  of  Commerce 
(Commerce)  publishes  this  notice  to 
announce  the  effective  date  of  a  Privacy 
Act  System  of  Records  entitled 
Commerce/Department  System  2: 
Accounts  Receivable. 
DATES:  The  system  of  records  becomes 
effective  on  September  26,  2003. 
ADDRESSES:  For  a  copy  of  the  system  of 
records  please  mail  requests  to  Brenda 
Dolan,  U.S.  Department  of  Commerce, 
Room  6022,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
202-482-4115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Dolan,  U.S.  Department  of 
Commerce,  Room  6022,  14th  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  On  June 
17,  2003,  Commerce  published  and 
requested  comments  on  a  proposed 
Privacy  Act  System  of  Records  entitled 
Commerce/Department  System  2: 
Accounts  Receivable  (68  FR  35849,  June 
17,  2003).  No  comments  were  received 
in  response  to  the  request  for  comments. 
By  this  notice,  Commerce  is  adopting 
the  proposed  system  as  final  without 
changes  effective  September  26,  2003. 

Brenda  Dolan, 

Department  of  Commerce,  Freedom  of 

Information/Privacy  Act  Officer. 

[FR  Doc.  03-24321  Filed  9-25-03;  8:45  am] 

BILLING  CODE  3510-BV-P 


DEPARTMENT  OF  COMMERCE 
[Docket  Number:  03090421 9-321 9-01  ] 

Office  Of  Administration;  Privacy  Act 
System  of  Records 

AGENCY:  Office  of  Administration, 
Department  of  Commerce. 
ACTION:  Notice;  Commerce/Department 
System  18:  Employees  Personnel  Files 
not  covered  by  notices  of  other  agencies. 


SUMMARY:  The  Department  of  Commerce 
(Commerce)  publishes  this  notice  to 
announce  the  effective  date  of  a  Privacy 
Act  System  of  Records  entitled 
Conunerce/Department  System  18: 
Employees  Personnel  Files  Not  Covered 
by  Notices  of  Other  Agencies. 
DATES:  The  system  of  records  becomes 
effective  on  September  26,  2003. 
ADDRESSES:  For  a  copy  of  the  system  of 
records  please  mail  requests  to  Brenda 
Dolan,  U.S.  Department  of  Commerce, 
Room  6022,  14th  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230, 
202-482-4115. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Dolan,  U.S.  Department  of 
Conmierce,  Room  6022,  14th  and 
Constitution  Ave..  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  On  June 
17.  2003.  Commerce  published  and 
requested  comments  on  a  proposed 
Privacy  Act  System  of  Records  entitled 
Commerce/Department  System  18: 
Employees  Personnel  Files  Not  Covered 
by  Notices  of  Other  Agencies  (68  FR 
35852.  June  17,  2003).  No  comments 
were  received  in  response  to  the  request 
for  conunents.  By  this  notice,  the 
Department  is  adopting  the  proposed 
system  as  final  without  changes 
effective  September  26,  2003. 

Brenda  Dolan, 

Department  of  Commerce,  Freedom  of 
Information/Privacy  Act  Officer. 
[FR  Doc.  03-24322  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  3510-BP-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  34-2003] 

Maxtor  Corp.— Application  for  Subzone 
Status;  Extension  of  Comment  Period 

The  comment  period  for  the 
application  for  subzone  status  at  the 
Maxtor  Corporation  in  Coppell,  Texas, 
submitted  by  the  Dallas/Fort  Worth 
International  Airport  Board  (68  FR 
42685,  7/18/03),  is  being  extended,  to 
October  16,  2003,  to  allow  interested 
parties  additional  time  in  which  to 
comment.  Rebuttal  comments  may  be 
submitted  during  the  subseqtlent  15  day 
period,  until  October  31.  2003. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board.  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W. 
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1099  14th  St.,  NW.,  Washington.  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board. 
U.S.  Department  of  Commerce.  FCB — 
Suite  4lb0W,  1401  Constitution  Ave.. 
NW..  Washington.  DC  20230. 

Dated:  September  16,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-24397  Filed  9-25-03;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-831] 

Fresh  Garlic  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  New  Shipper 
Review  for  Xiangcheng  Yisheng 
Foodstuffs  Co.,  Ltd. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review  for  Xiangcheng  Yisheng 
Foodstuffs  Co.,  Ltd. 

SUMMARY:  In  response  to  a  request  from 
Xiangcheng  Yisheng  Foodstuffs  Co.,  Ltd. 
("Yisheng"),  the  Department  of 
Commerce  is  conducting  a  new  shipper 
review  of  the  antidumping  duty  order 
on  fresh  garlic  from  the  People's 
Republic  of  China.  The  period  of  review 
is  November  1,  2001,  through  October 
31,  2002.  We  have  preliminarily 
determined  that,  based  on  the  use  of 
adverse  facts  available,  the  respondent 
sold  subject  merchandise  to  the  United 
States  at  prices  below  normal  value. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  September  26^  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Frank,  Office  of  AD/CVD 
Enforcement  3,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.,  20230;  telephone: 
(202) 482-0090. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Order 

The  products  covered  by  this 
antidumping  duty  order  are  all  grades  of 
garlic,  whole  or  separated  into 
constituent  cloves,  whether  or  not 


peeled,  fresh,  chilled,  frozen, 
provisionally  preserved,  or  packed  in 
water  or  other  neutral  substance,  but  not 
prepared  or  preserved  by  the  addition  of 
other  ingredients  or  heat  processing. 
The  differences  between  grades  are 
based  on  color,  size,  sheathing,  and 
level  of  decay. 

The  scope  of  this  order  does  not 
include  the  following:  (a)  garlic  that  has 
been  mechanically  harvested  and  that  is 
primarily,  but  not  exclusively,  destined 
for  non-fresh  use;  or  (b)  garlic  that  has 
been  specially  prepared  and  cultivated 
prior  to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed. 

The  subject  merchandise  is  used 
principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
currently  classifiable  under  subheadings 
0703.20.0010,  0703.20.0020, 
0703.20.0090,  0710.80.7060, 
0710.80.9750,  0711.90.6000,  and 
2005.90.9700  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
vmtten  description  of  the  scope  of  this 
order  is  dispositive.  In  order  to  be 
excluded  from  the  antidumping  duty- 
order,  garlic  entered  under  the  HTSUS 
subheadings  listed  above  that  is  (1) 
mechanically  harvested  and  primarily, 
but  not  exclusively,  destined  for  non- 
fresh  use  or  (2)  specially  prepared  and 
cultivated  prior  to  planting  and  then 
harvested  and  otherwise  prepared  for 
use  as  seed  must  be  accompanied  by 
declarations  to  the  Bureau  of  Customs 
and  Border  Protection  ("Customs")  to 
that  effect. 

Background 

On  December  31.  2002,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  new  shipper 
antidumping  duty  review  of  shipments 
of  fresh  garlic  from  the  People's 
Republic  of  China  (PRC)  exported  by  ' 
Zhengzhou  Harmoni  Spice  Co.,  Ltd.. 
Jining  Trans-High  Trading  Co..  Ltd..  and 
Yisheng.  See  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty  Reviews: 
Fresh  Garlic  from  the  People's  Republic 
of  China,  68  FR  542  (January  6.  2003). 
The  Department  is  still  reviewing 
Zhengzhou  Harmoni  Spice  Co.,  Ltd., 
and  Jining  Trans-High  Trading  Co.,  Ltd. 
The  current  deadline  for  preliminary 
results  of  review  for  these  two  firms  is 
October  31,  2003.  The  Department  is 
conducting  this  review  of  Yisheng  in 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"). 
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Separate  Rate 

In  proceedings  involving  non-market- 
economy  (NME)  cDuntries,  the 
Department  begins  with  a  presimiption 
that  all  companies  within  the  country 
are  subject  to  government  control  and 
thus  should  be  "assigned  a  single 
antidumping  rate  unless  an  exporter  can 
affirmatively  demonstrate  an  absence  of 
government  control,  both  in  law  [de 
jure)  and  in  fact  (de  facto),  with  respect 
to  its  exports.  In  this  review,  Yisheng 
has  requested  a  separate  company- 
specific  rate. 

To  establish  whether  a  company  is 
sufficiently  independent  in  its  export 
activities  from  government  control  to  be 
entitled  to  a  separate,  company-specific 
rate,  the  Department  analyzes  the 
exporting  entity  in  an  NME  country 
under  the  test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China,  56  FR  20588,  20589 
(May  6, 1991)  [Sparklers),  and  amplified 
by  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China,  59 
.  FR  22585,  22586-22587  (May  2, 1994) 
(Silicon  Carbide). 

The  Department's  separate-rate  test  is 
unconcerned,  in  general,  with 
macroeconomic/  border-type  controls 
(e.g.,  export  licfenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See.e.g., 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Ukraine:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  62  FR 
61754,  61757  (November  19, 1997); 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR61276, 
61279  (November  17, 1997);  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  60  FR  14725, 
14726  (March  20, 1995). 

Yisheng  provided  separate-rate 
information  in  its  responses  to  our 
original  and  supplemental 
questio.nnaires.  Accordingly,  we 
performed  a  separate-rates  analysis  to 
determine  whether  this  producer/ 
exporter  is  independent  from 
government  control  (see  Notice  of  Final 
Determination  of  Soles  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China,  61  FR  56570  (April 
30,  1996)). 


1.  Absence  c  f  De  Jure  Control 


The  DepaiJtment 
following  de 
whether  an 
granted  a 
restrictive 
an  indivi 
export 
enactments 


se]  larate  i 
'  St  pi 


iduil 
liceni  es 


by  the 


his 


companies 

measures 

decentralizii^g 

Yisheng 
number  of 
absence  of 
"Foreign  Tr^de 
Republic  of 
"Administrative 


d? 


People's 
the 
The 

laws  and 
absence  of 
Preliminary 
Review: 
From  the 
FR  30695. 
have  no 
this  review 
reconsider 


Ref  ubli 
Registrat  lon 
Departn  ent 
foii  nd 
d? 

y^ 

Cert  lin 
Pehple 


considers  the 
jure  criteria  in  determining 
individual  company  may  be 
rate:  (1)  an  absence  of 
ulations  associated  with 
exporter's  business  and 
(2)  any  legislative 
I  lecentralizing  control  of 
i  ind  (3)  any  other  formal 
e  government 
control  of  companies, 
placed  on  the  record  a 
dt)cuments  to  demonstrate 
jure  control,  including  the 
Law  of  the  People's 
I  ilhina"  and  the 

Regulations  of  the 
ic  of  China  Governing 
of  Legal  Corporations." 
has  analyzed  such  PRC 
that  they  establish  an 
jure  control.  See,  e.g., 
Results  of  New  Shipper 
Preserved  Mushrooms 
'e's  Republic  of  China,  66 
30696  (June  7,  2001).  We 

ion  on  the  record  of 
t  lat  would  cause  us  to 
determination. 


tJ  lis 
2.  Absence  c  f  De  Facto  Control       ^ 

Typically,  the  Department  considers 
four  factors  i  n  evaluating  whether  a 
respondent  is  subject  to  de  facto 
government!  1  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by,  oi  subject  to,  the  approval  of 
a  govemmertal  authority;  (2)  whether 
the  respond*  nt  has  authority  to 
negotiate  am  I  sign  contracts,  and  other 
agreements;  {3)  whether  the  respondent 
has  autononiy  from  the  government  in 
making  deci  lions  regarding  the 
selection  of :  ts  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  ts  export  sales  and  makes 
independent  decisions  regarding 
disposition  <  i  profits  or  financing  of 
losses.  See  S  ilicon  Carbide,  59  FR  at 
22587. 

As  stated  n  previous  cases,  there  is 
some  eviden  ce  that  certain  enactments 
of  the  PRC  c  mtral  government  have  not 
been  implen  ented  uniformly  among 
different  sec  ors  and/or  jurisdictions  in 
the  PRC.  Se€  Silicon  Carbide,  59  FR  at 
22586-2258^.  Therefore.the  Department 
has  determined  that  an  analysis  of  de 
facto  contro  is  critical  in  determining 
whether  resj  londents  are,  in  fact,  subject 
to  a  degree  c  f  governmental  control 
which  wouL  I  preclude  the  Department 
from  assign!  ig  separate  rates. 

According  to  Yisheng,  it  is  a  privately 
owned  comj  any.  It  has  asserted  the 
following:  (1 )  There  is  no  government 
participatioi  in  setting  export  prices;  (2) 


its  sales  manager  and  authorized 
employees  have  the  authority  to  bind 
sales  contracts;  (3)  it  does  not  have  to 
notify  any  government  authorities  of  its 
management  selection;  (4)  there  are  no 
restrictions  on  the  use  of  its  export 
revenue;  and  (5)  it  is  responsible  for 
financing  its  own  losses.  Yisheng's 
questionnaire  responses  do  not  suggest 
that  pricing  is  coordinated  among 
exporters.  Furthermore,  our  analysis  of 
the  responses  reveals  no  other 
information  indicating  the  existence  of 
government  control.  Consequently,  we 
preliminarily  determine  that  Yisheng 
has  met  the  criteria  for  the  application 
of  a  separate  rate. 

Use  of  Adverse  Facts  Available 

The  Department  issued  an 
antidumping  duty  questiormaire  to 
Yisheng  on  December  31,  2002.  The 
Department  granted  a  number  of 
extensions  to  Yisheng  to  file  its 
response  to  the  questionnaire  and,  in 
total,  extended  the  deadline  from 
February  7,  2003,  to  April  1,  2003.  The 
Department  received  Yisheng's  response 
to  the  Department's  briginal 
questionnaire  on  April  1,  2003.  The 
Department  rejected  Yisheng's  factors- 
of-production  response  entirely  because 
the  Department  found  it  to  be 
inadequate  and  internally  inconsistent. 
On  June  2,  2003,  the  Department  sent 
Yisheng  a  supplemental  questionnaire 
requesting  a  new  factors-of-production 
submission  and  clarification  on  other 
parts  of  its  response.  On  June  20,  2003, 
the  Department  received  Yisheng's 
response  to  the  supplemental 
questionnaire  but  its  submission  did  not 
include  a  factors-of-production 
response.  Yisheng  stated  that  it  omitted 
factors-of-production  information 
because  it  did  not  own  a  photocopying 
machine,  its  sole  printer  was  a  20-year 
old  dot-matrix  printer,  no  one  at  the 
company  spoke  English,  and  the  data 
had  to  be  obtained  from  third  parties. 

On  August  13,  2003,  in  response  to  a 
telephone  call  from  Yisheng's  counsel 
stating  that  Yisheng  would  file  its 
factors-of-production  response  soon,  the 
Department  informed  Yisheng's  counsel 
that  it  would  reject  such  a  response 
because  it  would  be  untimely  filed.  On 
August  18,  2003,  59  days  past  the  Jime 
20,  2003,  deadline,  Yisheng  submitted  a 
factors-of-production  response.  The 
Department  rejected  this  submission  for 
the  following  reasons:  (1)  it  was 
untimely  filed,  (2)  Yisheng  did  not 
demonstrate  that  that  it  acted  lO  the  best 
of  its  ability  in  providing  the  requested 
information,  and  (3)  the  information 
could  not  be  used  without  undue 
difficulties.  See  Letter  from  Laurie 
Parkhill  to  Yisheng,  dated  September  3, 
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2003.  On  August  19,  2003.  Yisheng  filed 
a  submission  requesting  that  the 
Department  accept  its  August  18,  2003, 
submission  and  claimed  for  the  first 
time  that  its  supplier  was  not 
cooperating.  Specifically,  Yisheng 
claimed  that,  "Only  after  the 
Department's  deadline  for  this 
supplemental  response,  did  the  grower, 
Yuyu,  agree  to  allow  Yisheng's  outside 
accountants  to  visit  it  and  collect  data 
to  answer  the  questions  relevant  to  it." 
Yisheng  did  not  provide  an  explanation, 
however,  as  to  why  its  supplier  would 
not  cooperate  and  did  not  provide  an 
explanation  as  to  why  it  had  not 
identified  this  reason  earlier. 

In  a  review  involving  a  non-market 
economy  ("NME"),  the  factors  of 
production  are  crucial  to  determining 
normal  value.  As  the  Department  has 
stated  clearly  in  its  recent  Policy 
Bulletin  covering  new  shipper  reviews 
in  general  (found  on  the  Department's 
website  at  http://ia.ita.doc.gov),  it  is  the 
responsibility  of  the  party  reqdesting  a 
new  shipper  review  to  provide  all  of  the 
information  necessary  to  the 
Department  for  initiating  the  new 
shipper  review.  It  is  also  the 
responsibility  of  the  party  requesting  a 
new  shipper  review  to  provide  the 
Department  with  the  necessary 
information  for  it  to  calculate  an 
accurate  dumping  margin.  In  other 
words,  if  a  party  desires  to  receive  the 
benefits  of  a  new  shipper  review,  it  has 
an  affirmative  obligation  to  provide  the 
Department  with  the  information 
necessary  to  calculate  the  new  shipper 
dumping  margin.  Thus,  in  NME  new 
shipper  review  cases,  the  respondent 
must  provide  complete  factors-of- 
production  information. 

Section  776(a)(2)  of  the  Act  provides 
that,  if,  in  the  coiuse  of  an  antidumping 
review,  an  interested  party  (A) 
withholds  information  that  has  been 
requested  by  the  Department,  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested,  (C)  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  (D)  provides  such  information 
but  the  information  cannot  be  verified, 
then  the  Department  shall,  subject  to 
section  782(d)  of  the  Act,  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination. 

We  find  that,  pursuant  to  section 
776(a)(2)(A)  of  the  Act,  Yisheng 
withheld  information  we  requested  by 
not  submitting  an  adequate  factors-of- 
production  response.  We  also  find  that, 
piirsuant  to  section  776(a)(2)(B)  of  the 
Act,  Yisheng  did  not  provide  an 
adequate  factors-of-production  response 
in  a  timely  manner.  Finally,  we  find 
that,  pursuant  to  section  776(a)(2)(C)  of 


the  Act,  Yisheng  significantly  impeded 
this  proceeding  by  not  providing  an 
adequate  factorsssf-production  response 
for  the  following  reasons:  (1)  the  factors- 
of-production  information  is  necessary 
to  calculate  a  margin,  (2)  as  a  self- 
requesting  new  shipper,  Yisheng  has  an 
affirmative  obligation  to  respond,  (3) 
Yisheng's  first  factors-of-production 
response  was  grossly  inadequate,  and 
(4)  Yisheng  did  not  submit  a  subsequent 
response  to  the  request  for  factors-of- 
production  information  imtil  59  days 
after  the  deadline.  Therefore,  pursuant 
to  section  776(a)(2)  of  the  Act,  we 
preliminarily  determine  that  the  use  of 
facts  otherwise  available  is  warranted  to 
calculate  a  margin  for  Yisheng's  sales  of 
subject  merchandise  during  the  period 
of  review. 

Section  782(e)  of  the  Act  provides  that 
the  Department  "shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  administering 
authority"  if  (1)  the  information  is 
submitted  by  the  deadline  established 
for  its  submission,  (2)  the  information 
can  be  verified,  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination,  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability  in 
providing  the  information  and  meeting 
the  requirements  established  by  the 
Department  with  respect  to  the 
information,  and  (5)  the  information  can 
be  used  without  undue  difficulties. 

The  Department  rejected  Yisheng's 
August  18.  2003,  factors-of-production 
response  for  the  following  reasons:  (1) 
the  information  was  not  submitted  by 
the  deadline  established  for  its 
submission,  (2)  Yisheng  did  not 
demonstrate  that  it  acted  to  the  best  of 
its  ability  to  provide  the  information, 
and  (3)  given  the  limited  amount  of  time 
left  under  the  statutory  deadlines  of  the 
review  to  analyze  its  factors-of- 
production  submission,  issue 
supplemental  questions,  plan  and 
conduct  a  verification,  and  prepare  the 
preliminary  results,  the  information 
could  not  be  used  without  undue 
burden  on  the  Department.  Thus,  for  the 
various  reasons  under  sections 
782(e)(1),  (4),  and  (5)  of  the  Act,  the 
Department  has  not  used  the  factors-of- 
production  information  Yisheng 
reported. 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
the  Department  may  use  an  inference 


that  is  adverse  to  the  interests  of  that 
party  in  selecting  from  among  the  facts 
otherwise  available.  In  addition,  the 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.  Doc.  316,  Vol.  1, 
103d  Cong.  (1994)  (SAA),  establishes 
that  the  Department  may  employ  an 
adverse  inference  "...  to  ensure  that  the 
party  does  not  obtain  a  more  favorable 
result  by  failing  to  cooperate  than  if  it 
had  cooperated  fully."  See  SAA  at  870. 

For  the  Department  to  calculate  an 
acciu-ate  margin  in  an  NME  proceeding, 
it  needs  valid  factors-of-production 
information.  Yisheng  had  ample  time  to 
submit  the  requested  production- 
process  information  and  factors-of- 
production  data  for  this  new  shipper 
review.  In  fact,  Yisheng  had  more  days 
to  respond  to  the  original  and 
supplemental  questionnaires  than  any 
other  company  in  this  new  shipper 
review.  Because  Yisheng  had  an 
affirmative  responsibiUty  to  provide  the 
necessary  factors-of-production  " 
information  so  that  we  may  calculate  a 
margin  and  because  it  did  not  provide 
this  necessary  information,  we  find  that 
Yisheng  did  not  act  to  the  best  of  its 
ability. 

Applying  total  adverse  facts  availa'ble 
to  Yisheng  is  consistent  with  the 
Department's  application  of  adverse 
facts  available  in  past  cases.  See  Fresh 
Garlic  From  the  People's  Republic  of 
China:  Final  Results  of  Antidumping 
Duty  New  Shipper  Review,  68  FR  36767 
(June  19,  2003)  {"Fresh  Garlic:  Final"). 
In  Fresh  Garlic:  Final,  we  applied 
adverse  facts  available  to  the 
respondent,  Hongda,  when  it  failed  to 
provide  total  production  and  factors  of 
production  for  the  period  in  a  timely 
manner.  See  also  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China;  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  68  FR  19504  (April  21,  2003), 
and  accompanying  Issues  and  Decision 
Memorandum,  Comment  7 
["Crawfish"). 

In  Fresh  Garlic  From  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  New  Shipper 
Review  {"Fresh  Garlic:  Preliminary'), 
we  foimd  that  the  "responsibility  for 
submission  of  accurate  factors  of 
production  lies  with  the  respondent 
seeking  a  rate  based  on  such 
information,  and  that  failures,  even  if 
made  by  a  supplier,  may  provide 
grounds  for  the  application  of  adverse 
facts  available."  Fresh  Garlic: 
Preliminary,  €8  FR  22676  (April  29, 
2003)  (citing  Crawfish  at  Comment  7). 
Also,  in  the  Fresh  Garlic:  Preliminary, 
the  Department  explained  that  the 
language  of  the  statute  and  regulation 
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allow  for  the  application  of  an  adverse 
inference  when  an  "interested  party" 
does  not  act  to  the  best  of  its  ability  in 
responding  to  questionnaires.  The 
Department  explained  that  a  supplier 
that  refused  to  respond  to  requests  for 
necessary  information  is  an  "interested 
party"  to  the  review  and  therefore 
application  of  adverse  facts  available 
was  warranted.  Id.  (citing  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  67  FR  48612 
(July  25,  2002),  and  accompanying 
Issues  and  Decision  Memorandum,  at 
Comment  10). 

Furthermore,  because  Yisheng  did  not 
provide  an  acceptable  explanation  as  to 
why  its  supplier  would  not  cooperate, 
applying  adverse  facts  available  to 
Yisheng  is  consistent  with  our 
conclusion  in  Creatine  Monohydrate 
From  the  PRC,  where  the  Department 
stated,  ".  . .  [ajs  there  is  no  acceptable 
explanation  on  the  record  for  the 
supplier's  failure  to  provide  factor  of 
production  information,  an  adverse 
inference  in  applying  facts  available  is 
warranted  due  to  the  suvplier's  failure 
to  act  to  the  best  of  its  ability."  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Creatine  Monohydrate 
From  the  People's  Republic  of  China,  64 
FR71104,  71108  (December  20, 1999)   - 
(emphasis  in  original)  ["Creatine 
Monohydrate  From  the  PRC).  See  also 
Fresh  Garlic:  Preliminary  68  FR  at 
22679;  Certain  Cased  Pencils  from  the 
People's  Republic  of  China;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  G7  FR  48612  (July  25,  2002), 
and  accompanying  Issues  and  Decision 
Memorandum,  Comment  10. 

In  Yisheng's  August  19,  2003, 
submission,  it  claimed  for  the  first  time 
that  its  supplier  was  not  cooperating 
and  that  this  non-cooperation  was  the 
reason  it  w   s  unable  to  submit  a  timely 
factors-of-production  response.  Given 
that  Yisheng's  claim  was  made  after  it 
was  informed  that  its  response  would  be 
rejected  and  60  days  after  the  deadline 
for  its  factors-of-production  response, 
the  Department  questions  the  validity  of 
this  claim.  Moreover,  Yisheng's  August 
19,  2003,  submission  did  not  provide  an 
explanation  as  to  why  its  supplier 
would  not  cooperate  an    did  not 
provide  an  explanation  as  to  why  it  did 
not  identify  this  reason  earlier. 
Therefore,  've  find  that  Yisheng  did  not 
act  to  the  best  of  its  ability  to  comply 
with  our  request  for  information  and, 
pursuant  to  section  776(b)  of  the  Act,  we 
have  preliminarily  determined  to  use 
adverse  facts  otherwise  available  in 


reaching  the  preliminary  results  of 
review. 

An  advers  b  inference  may  include 
reliance  on  i  nformation  derived  fi-om 
the  petition,  the  final  determination  ir 
the  investigj  tion,  any  previous  review, 
or  any  other  information  placed  on  the 
record.  See  i  ection  776(b)  of  the  Act. 
Section  7761  c)  of  the  Act  provides, 
however,  th  it,  when  the  Department 
relies  on  sec  ondary  information  rather 
than  on  info  rmation  obtained  in  the 
course  of  a  r  3view,  the  Department 
shall,  to  the  extent  practicable, 
corroborate  hat  information  from 
independen  .  sources  that  are  reasonably 
at  its  disposal.  The  SAA  states  that  the 
independen  sources  may  include 
published  p  ice  lists,  official  import 
statistics  ani .  customs  data,  and 
information  obtained  fi-om  interested 
parties  durii  ig  the  particular 
investigatioi  i  or  review.  See  SAA  at  870. 
The  SAA  cli  rifies  that  "corroborate" 
means  that  t  le  Department  will  satisfy 
itself  that  th  i  secondary  information  to 
be  used  has  jrobative  value.  Id.  As 
discussed  ir  Tapered  Roller  Bearings 
and  Parts  T  \ereof,  Finished  and 
Unfinished,  from  Japan,  and  Tapered 
Roller  Beari.  \gs,  Four  Inches  or  Less  in 
Outside  Dia  neter,  and  Components 
Thereof,  froi  n  Japan;  Preliminary 
Results  of  A  itidumping  Duty. 
Administrat  Ve  Reviews  and  Partial 
Terminatioi  of  Administrative  Reviews, 
61  FR  57391,  57392  (November  6,  1996) 
[TRBs),  to  c(  rroborate  secondary 
information  the  Department  will,  to  the 
extent  pract  cable,  examine  the 
reliability  ai  d  relevance  of  the 
information  used.  If  there  are  no 
independen  sources  fi-om  which  tlie 
Department  can  derive  calculated 
dumping  mi  igins,  however,  unlike 
other  types  ^  if  information  such  as  input 
costs  or  sell  ng  expenses,  the  only 
source  for  ni  argins  is  previous 
administrati  i^e  determinations,  as  is  the 
case  in  this  i  eview. 

Througho  it  the  history  of  this 
proceeding,  the  highest  rate  ever 
calculated  is  376.67  percent;  it  is 
currently  thi  (  PRC-wide  rate  and  was 
calculated  b  ised  on  information 
contained  ir  the  petition.  See  Notice  of 
Final  Deten.  lination  of  Sales  at  Less 
Than  Fair  Vilue:  Fresh  Garlic  from  the 
People's  Reyublic  of  China,  59  FR 
49058,  4905  5  (September  26,  1994).  The 
information  contained  in  the  petition 
was  corrobo  -ated  for  the  preliminary 
results  of  thi  s  first  administrative  review. 
See  Fresh  G  irlicfrom  the  People's 
Republic  of  Zhina;  Preliminary  Results 
of  Antidumi  ting  Duty  Administrative 
Review  and  Partial  Termination  of 
Administrat  fve  Review,  61  FR  68229, 
68230  (December  27,  1996).  Further,  it 


was  corroborated  in  subsequent  reviews 
to  the  extent  that  the  Department 
referred  to  the  history  of  corroboration 
and  found  that  the  Department  received 
no  information  that  warranted  revisiting 
the  issue.  See  Fresh  Garlic  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Administrative 
Review  and  Rescission  of  New  Shipper 
Review,  67  FR  11283  (March  13,  2002). 
Similarly,  no  information  has  been 
presented  in  the  cvurent  review  that 
calls  into  question  the  reliability  of  this 
information.  Thus,  the  Department  finds 
that  the  information  is  reliable. 

With  respect  to  the  relevance  aspect 
of  corroboration,  the  Department  stated 
in  TRBs  that  it  will  "consider 
information  reasonably  at  its  disposal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  irrelevant. 
Where  circimistances  indicate  that  the 
selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin."  See  TRBs,  61 
FR  at  57392.  See  also  Fresh  Cut  Flowers 
from  Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812,  6814  (February  22, 
1996)  (disregarding  the  highest  margin 
in  the  case  as  best  information  available 
because  the  margin  was  based  on 
another  company's  uncharacteristic 
business  expense  resulting  in  an 
extremely  high  margin).  The  rate  we 
have  selected  is  the  rate  currently 
applicable  to  Yisheng  and  all  exporters 
subject  to  the  PRC-wide  rate.  Further, 
there  is  no  information  on  the 
administrative  record  of  the  current 
revievy  that  indicates  the  application  of 
this  rate  would  be  inappropriate  or  that 
the  margin  is  not  relevant.  Therefore,  for 
all  sales  of  subject  merchandise 
exported  by  Yisheng,  we  have  applied, 
as  adverse  facts  available,  the  376.67 
percent  margin  from  a  prior 
administrative  review  of  this  order  and 
have  satisfied  the  corroboration 
requirements  imder  section  776(c)  of  the 
Act.  See  Persulfates  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  66  FR  18439,  18441  (April  9, 
2001)  (employing  a  petition  rate  used  as 
adverse  facts  available  in  a  previous 
segment  as  adverse  facts  available  in  the 
current  review). 

Preliminary  Results  of  the  Review 

As  a  result  of  the  application  of 
adverse  facts  available,  we  preliminarily 
determine  a  dumping  margin  of  376.67 
percent  for  Yisheng's  exports  of  fresh 
garlic  during  the  period  November  1 , 
2001,  through  October  31,  2002. 

An  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
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these  preliminary  results.  Any  hearing, 
if  requested,  will  be  held  37  days  after 
the  date  of  publication,  or  the  first 
business  day  thereafter,  unless  the 
Department  alters  the  date  under  19 
CFR  351.310(d).  Interested  parties  may 
submit  case  briefs  and/or  written 
comments  no  later  than  30  days  after  the 
date  of  publication  of  these  preliminary 
results  of  review.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  make  such  a 
submission  in  this  review  are  requested 
to  submit  (1)  a  statement  of  each  issue, 
(2)  a  brief  summary  of  the  argument  for 
each  issue,  and  (3)  a  table  of  authorities. 
The  Department  will  publish  the  final 
results  of  this  new  shipper  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief,  within  90  days  of  publication  of 
this  notice.  See  19  CFR  351.214(i)(l). 
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Assessment  Rates 

Upon  completion  of  this  new  shipper 
review,  the  Department  will  determine, 
arid  Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to 
Customs  upon  completion  of  this 
review.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  direct  Customs  to  assess  the 
resulting  rate  against  the  entered 
customs  value  for  the  subject 
merchandise  on  each  of  the  entries 
produced  by  Henan  Yuyu  Fruits  & 
Vegetables  Products  Co.,  Ltd.  and 
exported  by  Yisheng  during  the  period 
of  review. 

Cash-Deposit  Requirements 

The  following  cash-deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
new  shipper  review  for  all  shipments  of 
the  subject  merchandise  entered,  or 
witli drawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  for  subject 
merchandise  grown  by  Henan  Yuyu 
Fruit  &  Vegetables  Products  Co.,  Ltd., 
and  exported  by  Yisheng,  the  cash- 
deposit  rate  will  be  that  established  in 
the  final  results  of  this  review;  (2)  for  all 
other  subject  merchandise  exported  by 
Yisheng,  the  cash-deposit  rate  will  be 
the  PRC  countrj'wide  rate,  which  is 
376.67  percent;  (3)  for  all  other  PRC 
exporters  which  have  not  been  found  to 
be  entitled  to  a  separate  rate,  the  cash- 
deposit  rate  will  be  the  PRC 
countrywide  rate;  and  (4)  for  all  non- 
PRC  exporters  of  subject  merchandise. 


the  cash-deposit  rate  will  be  the  rate 
applicable  to  the  PRC  exporter  that 
supplied  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
preliminary  results  of  review  in 
accordance  with  sections  751(a)(2)(B) 
and777(i)(l)oftheAct. 

Dated:  September  22,  2003. 

James  J.  Jochum, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  03-24398  Filed  »-25-03;  8:45  amj 

BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-821] 

Large  Newspaper  Prlntir^  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Germany:  Final  Court  Decision  and 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Court  Decision 
and  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

SUMMARY:  On  March  8,  2000,  the  Court 
of  International  Trade  affirmed  the 
Department  of  Commerce's  second 
remand  determination  results  affecting 
the  final  margins  for  MAN  Roland 
Druckmaschinen  AG  and  its  wholly- 
owned  subsidiary  MAN  Plamag 
Druckmaschinen  AG,  as  well  as  for  "All 
Other"  producers/exporters,  except 
Koenig  Bauer-Albert  AG,  in  the  less- 
thcm-fair-value  investigation  of  large 
newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  unassembled,  from  Germany.  As 
there  is  now  a  final  and  conclusive 
court  decision  in  this  action,  we  are 


amending  our  final  determination  and 
will  instruct  the  United  States  Bureau  of 
Customs  and  Border  Protection  (BCBP) 
to  liquidate  all  appropriate  entries  at  the 
amended  rate,  as  appropriate. 
EFFECTIVE  DATE:  September  26,  2003. 
FORnjRTHER  INFORMATION  CONTACT: 
David  Goldberger  at  (202)  482-4136  or 
Irene  Darzenta  Tzafolias  at  (202)  482- 
0922,  Office  of  Antidumping/ 
Covmtervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington, DC.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  23,  1996,  the  Department  of 
Conmierce  (the  Department)  published 
notice  of  its  final  determination  of  less- 
than-fair-value  (LTFV)  investigation  of 
large  newspaper  printing  presses  and 
components  Uiereof,  whether  assembled 
or  imassembled  (LNPP),  from  Germany. 
See  Notice  affinal  Determination  of 
Sales  at  Less  Than  Fair  Value:  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Germany,  61  FR  38166  (July  23. 1996). 
In  the  final  determination  of  the  LTFV 
investigation,  the  Department 
established  a  final  dumping  margin  of 
.30.80  percent  ad  valorem  for  MAN 
Roland  Druckmaschinen  AG  (MAN 
Roland)  and  All  Others  (except  Koenig 
Bauer- Albert  AG  (KBA)  for  which  a 
46.40  percent  margin  was  established 
based  on  adverse  facts  available).  On 
September  4.  1996,  the  Department 
published  an  antidumping  duty  order 
correcting  ministerial  errors  made  in  the 
final  determination  and  instructing  the 
Customs  Service'  to  collect  cash 
deposits  at  the  rate  of  30.72  percent  ad 
valorem  for  MAN  Roland  and  All  Others 
(except  KBA  as  indicated  above),  on 
entries  of  the  subject  merchandise 
entered  or  withdrawn  from  warehouse 
on  or  after  the  date  of  publication  of  the 
International  Trade  Commission's 
(FTC's)  final  determination  of  threat  of 
material  injury.  ^  See  Notice  of 


'  Now  known  as  BCBP. 

^  The  ITC's  final  determination  of  threat  xjf 
material  injurv'  was  published  on  September  5, 
1996.  The  ITC  foilnd  that  an  industry-  ia  the  United 
States  was  threatened  with  material  injury',  and 
further  determined,  pursuant  to  section  735(b)(4jlB) 
of  the  Tariff  Act  of  1930,  as  amended,  that  it  would 
not  have  found  material  injury'  but  for  the 
suspension  of  liquidation  of  entries  of  the 
merchandise  under  investigation.  See  ITC  Final,  61 
FR  46824  (September  5,  1996)  at  footnote  4. 
Therefore,  pursuant  to  section  736(b)(2)  of  the  Act, 
the  Department  directed  the  Customs  Service  to 
terminate  the  suspension  of  liquidation  of  entries  of 

Continued 
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Antidumping  Duty  Order  and  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  from  Germany,  61  PR 
46623  (September  4,  1996). 

Following  publication  of  the 
Department's  antidumping  duty  order, 
the  respondent  MAN  Roland  and  the 
petitioner  Goss  Graphic  System,  Inc., 
filed  a  lawsuit  with  the  Court  of 
International  Trade  (GIT)  challenging 
various  aspects  of  the  Department's  final 
determination  of  the  LTFV 
investigation.  In  its  first  decision  in  this 
case  on  June  23, 1998,  Koenig  &■  Bauer- 
Albert  AG.  et  al.,  V.  United  States,  15  F. 
Supp.  2d  834.  849-850,  854-855  (GIT 
1998),  Slip  Op.  98-83  at  28-30,  40-43, 
the  GIT  issued  an  order  remanding  two 
issues  to  the  Department.  In  its  remand 
instructions,  the  Court  ordered  the 
Department  to  reconsider  its  decision 
not  to  combine  certain  production  costs 
for  MAN  Roland  and  its  affiliate  MAN 
Plamag  Druckmaschinen  AG  (MAN 
Plamag),  and  granted  the  Department's 
request  to  recalculate  MAN  Roland's 
selling,  general  and  administrative 
(SG&A)  expenses  using  an  appropriate 
cost  allocation  ratio.  In  its  final  remand 
determination  on  September  17, 1998, 
the  Department  declined  to  compute  a 
single,  weighted-average  cost  for  MAN 
Roland  and  Man  Plamag  because  the 
companies  failed  to  satisfy  the 
fundamental  condition  for  averaging 
costs  -  that  the  products  manufactured 
at  their  facilities  be  sufficiently  similar 
in  physical  characteristics,  such  that 
they  could  be  considered  identical  for 
product  comparison  purposes.  However, 
the  Department  recalculated  MAN 
Roland's  SG&A  expenses  dsing  an 
appropriate  allocation  ratio.  See 
September  17, 1998,  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand  [Redetermination  1)  at  9-10, 
13-14.  As  a  result  of  our  recalculations 
pursuant  to  Court  remand,  the 
antidumping  margin  for  MAN  Roland 
changed  from  30.72  to  39.60  percent. 

In  a  later  decision  on  March  16,  1999, 
Koenig  6-  Bauer-Albert  AG,  et  al,  v. 
United  States,  44  F.  Supp.  2d  280,  287- 
288  (GIT  1999),  Slip  Op.  9»-25  at  16- 
18,  the  GIT  affirmed  the  Department's 


recalculatio  i  of  MAN  Roland's  SG&A 
expenses,  bi  it  did  not  affirm  the 
Department  s  final  remand  results 
pertaining  t » the  issue  of  combining 
certain  prod  uction  costs  of  MAN  Roland 
and  its  affiliate.  The  GIT  held  that  the 
Department  did  not  address  the 
threshold  qi  estion  of  whether  MAN 
Roland  and  VIAN  Plamag  should  be 
collapsed  in  order  to  properly  determine 
whether  their  production  costs  should 
be  avpragedj  and  remanded  the  issue  to 
the  Department  again  for 
reconsideration  and  explanation 
consistent  v  ith  its  opinion.  Upon 
remand,  on  \ugust  10,  1999,  the 
Department  found  that  MAN  Roland 
and  MAN  P  amag  should  have  been 
collapsed  as  a  single  entity  in 
performing  ts  antidumping  cmalysis  in 
accordance  vith  the  Department's 
practice  as  i  then  existed  and  was  later 
codified  at  l|9  CFR  351.401(f).  Moreover, 
the  Departmlent  determined  that  treating 
these  affiliated  producers  as  a  single 
entity  neces  litated  that  the  inputs 
transferred  I  etween  them  be  valued  at 
the  cost  of  p  reducing  the  input,  and 
adjusted  its  :onstructed  value 
calculations  accordingly.  Furthermore, 
in  light  of  th  e  identical  merchandise 
requirement  for  production  cost 
averaging  pi  rposes,  the  Department 
maintained  ts  previous  remand 
determinati(  n  not  to  weight-average  the 
production  (  osts  of  the  two  affiliated 
companies,  n  addition,  because  MAN 
Plamag  mad  3  no  sales  of  subject 
merchandis(  to  the  United  States  during 
the  period  o '  investigation,  the 
Department' s  decision  to  collapse  MAN 
Roland  and  vlAN  Plamag  did  not 
require  any  i  ;hanges  to  the  sales  side  of 
the  Department's  original  final  margin 
analysis.  Ho  ivever,  in  contrast  to  its 
original  fina  determination,  the 
Department  applied  the  same  margin,  as 
amended  ba  >ed  on  the  above-described 
cost  adjustments,  to  both  MAN  Roland 
and  MAN  P  amag.  See  August  10, 1999, 
Final  Result  t  of  Redetermination 
Pursuant  to  Court  Remand 
[Redetermination  2)  at  5-8.  As  a  result 
of  the  adjust  ments  made  in 
Redetermine  tion  2,  the  revised 
antidumpin  ;  margin  for  both  MAN 
Roland  and  vIAN  Plamag  changed  fi  om 


Manufacturer/Exporter 


MAN  Roiand/MAN  Plamag 
All  Ottwrs 


LNPP  imported  ftom  Gennany,  entered  or 
withdrawn  from  warehouse,  for  consumption  before 


this  date,  and 
and  refund 


39.60  percent  (margin  calculated  based 
on  Redetermination  1)  to  39.53  percent. 

Ir  sum,  as  a  result  of  the  two  remands 
in  this  case,  the  final  dumping  rate  for 
MAN  Roland  and  its  affiliate  MAN 
Plamag  increased  from  30.72  percent 
(the  original  final  LTFV  margin  for 
MAN  Roland)  to  39.53  percent  ad 
valorem.  The  rate  for  All  Others  (which 
was  originally  based  on  Man  Roland's 
rate)  changed  accordingly. 

On  March  8.  2000,  the  GIT  affirmed 
the  Department's  final  remand  results 
[see  Koenig  &■  Bauer-Alber    \G,  et  al.,  v. 
United  States,  Slip  Op.  00-25,  90  F. 
Supp.  2d  1284  (GIT  2000).  On  April  7, 
2000,  we  published  a  notice  of  court 
decision  [see  Notice  of  Court  Decision 
and  Suspension  of  Liquidation:  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether         , 
Assembled  or  Unassembled,  from 
G€rmany;65  FR  18294). 

On  April  22,  2002,  the  antidumping 
duty  order  on  large  newspaper  printing 
presses  and  components  thereof, 
whether  assembled  or  luiassembled, 
from  Germany  was  revoked  effective 
September  1, 1999  [Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  from  Germany:  Notice  of 
Final  Results  of  Changed  Circumstances 
Review,  Revocation  of  the  Antidumping 
Duty  Order,  and  Rescission  of 
Administrative  Reviews,  67  FR  19551). 
On  May  15,  2002,  the  GIT  dismissed  the 
litigation  [Koenig  &■  Bauer-Albert  AG  v. 
U.S.,  Gonsol.  No.  96-10-02298). 

Therefore,  in  accordance  with 
Redetermination  2,  and  because  all 
litigation  has  concluded  and  the 
injunction  has  been  lifted,  we  are 
amending  our  final  LTFV  determination 
in  this  matter  and  we  will  instruct  the 
BGBP  to  liquidate  entries,  as 
appropriate,  in  accordance  with  our 
remand  results. 

Amendment  to  Final  Determination 

Pursuemt  to  section  516A(e)  of  the 
Act,  we  eu-e  amending  the  final 
determination  of  LTFV  investigation  of 
LNPP  from  Germany.  As  a  result  of  the 
remand  determinations,  we  have 
assigned  MAN  Roland/MAN  Plamag, 
and  All  Others  final  weighted-average 
margins  as  follows: 


Weighted-average  margin  percentage 


39.53 
39.53 


t( 


release  any  bond  or  other  security, 
any  :ash  deposit,  posted  to  secure  the 


payment  of  estimated  antidumping  duties  with 
respect  to  these  entries. 
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Accordingly,  the  Department  shall 
determine,  and  the  BCBP  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  instruct  the  BCBP  to 
assess  entry-specific  antidumping  duty 
amounts  by  applying  an  ad  valorem  rate 
of  39.53  percent  to  the  value  of  each 
entiy  during  the  period  September  5, 
1996  through  August  31,  1997.  The 
Department  will  issue  appraisement 
instructions  to  the  BCBP  after 
•  publication  of  the  amended  final 
determination. 

This  notice  is  published  in 
accordance  with  sections  735(d)  and 
777(i)oftheAct. 

Dated:  September  16,  2003. 
James  J.  Jochum, 

Assistant  Secretaryfor Import  Administration. 
[FR  Doc.  03-24395  Filed  9-25-03;  8:45  am] 

BILUNQ  CODE  3S10-OS-S 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«82] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Refined 
Brown  Aluminum  Oxide  (Otherwise 
icnown  as  Refined  Brown  Artificial 
Corundum  or  Brown  Fused  Alumina) 
from  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Goldberger,  Jim  Mathews  or 
Tinna  E.  Beldin,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
482-4136,  (202)  482-2778  or  (202)  482- 
1655,  respectively. 

FINAL  DETERMINATION: 

We  determine  that  refined  brown 
alimiinum  oxide  (RBAO)  from  the 
People's  Republic  of  China  (PRC)  is 
being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  In  addition,  we  determine  that 
critical  circumstances  exist  with  respect 
to  all  PRC  producers/exporters  of  the 
subject  merchandise.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

SUPPLEMENTARY  INFORMATION: 


Background  ' 

The  preliminary  determination  in  this 
investigation  was  published  on  May  6, 
2003.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Refined  Brown 
Aluminum  Oxide  (Otherwise  known  as 
Refined  Brown  Artificial  Corundum  or 
Brown  Fused  Alumina)  from  the 
People's  Republic  of  China,  68  FR  23966 
[Preliminary  Determination).  Since  the 
preliminary  determination,  the 
following  events  have  occurred. 

In  July  2003,  we  conducted 
verification  of  the  questionnaire 
responses  of  the  sole  participating 
respondent  in  this  case,  Zibo  Jinyu 
Abrasive  Co.,  Ltd.  (Jinyu). 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  determination.  In  August 
2003,  we  received  case  and  rebuttal 
briefs  from  the  following  parties:  the 
petitioners,  C-E  Minerals,  Treibacher 
Schleifmittel  Corporation,  and 
Washington  Mills  Company,  Inc.;  the 
respondent  Jinyu;  and  interested  third 
parties  Allied  Mineral  Products,  Inc., 
Cometals,  a  Division  of  Commercial 
Metals  Co.,  Saint  Gobain  Corporation, 
Dauber  Company,  Inc.,  Golden  Djmamic 
Inc.,  China  Abrasives  Import  and  Export 
Corporation,  and  White  Dove  Group 
Import  and  Export  Inc.  (hereinafter 
interested  third  parties).  The 
Department  held  a  public  hearing  on 
August  20,  2003,  at  the  request  of  the 
petitioners  and  the  interested  third 
parties. 

Due  to  the  closure  of  the  federal 
government  on  September  18-19,  the 
deadline  for  this  final  determination  is 
September  22,  2003. 

Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  ground,  pulverized  or 
refined  brown  artificial  conmdum,  also 
known  as  refined  brown  aluminum 
oxide  or  brown  fused  alumina,  in  grit 
size  of  3/8  inch  or  less.  Excluded  from 
the  scope  of  the  investigation  is  crude 
artificial  corundum  in  which  particles 
with  a  diameter  greater  than  3/8  inch 
constitute  at  least  50  percent  of  the  total 
weight  of  the  entire  batch.  The  scope 
includes  brown  artificial  conmdum  in 
which  particles  with  a  diameter  greater 
than  3/8  inch  constitute  less  thcui  50 
percent  of  the  total  weight  of  the  batch. 
The  merchandise  under  investigation  is 
currently  classifiable  under  subheading 
2818.10.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  wrritten  description  of  the 


merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

Pursuant  to  19  CFR  351.204(b)(1),  the 
period  of  investigation  is  April  1.  2002, 
through  September  30,  2002,  which 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  October  2002). 

Nonmarket  Economy  Status  for  the  PRC 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  (NME)  country 
in  all  past  antidumping  investigations. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Pure 
Magnesium  in  Granular  Form  from  the 
People's  Republic  of  China,  66  FR 
49345,  49346  (September  27,  2001).  A 
designation  as  an  NME  remains  in  effect 
imtil  it  is  revoked  by  the  Department. 
See  section  771(18)(C)  of  the  Act.  No 
party  in  this  investigation  has,  requested 
a  revocation  of  the  PRC's  NME  status. 
Therefore,  we  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation. 
For  further  details,  see  Preliminary 
Determination  at  23968.        ^ 

Separate  Rate 

In  our  preliminary  determination,  we 
found  that  Jinyu  had  met  the  criteria  for 
receiving  a  separate  antidumping  rate. 
We  have  not  received  any  information 
since  the  preliminary  determination 
which  would  warrant  reconsideration  of 
our  separate-rate  determination  with 
respect  to  this  company.  Therefore,  we 
continue  to  find  that  Jinyu  should  be 
assigned  an  individual  dumping  margin. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  is  the  appropriate  primary 
surrogate  country  for  the  PRC.  For 
further  discussion  and  analysis 
regarding  the  surrogate  country 
selection  for  the  PRC,  see  Preliminary 
Determination  at  23970. 

PRC-Wide  Rate  and  Use  of  Facts 
Otherwise  Available 

As  discussed  in  the  Department's 
Preliminary  Determination,  Jinyu  was 
the  only  exporter  to  respond  to  the   . 
Department's  questionnaire  and  to 
cooperate  in  this  investigation. 
Therefore,  we  have  continued  to 
calculate  a  company-specific  rate  for 
Jinjru  only.  However,  in  the  preliminary 
determination,  we  stated  that  our  review 
of  U.S.  import  statistics  from  the  PRC 
revealed  that  Jinyu  did  not  accoimt  for 
all  imports  into  the  United  States  from 
the  PRC.  For  this  reason,  we  determined 
that  some  PRC  exporters  of  subject 
merchandise  failed  to  cooperate  in  this 
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investigation  and  assigned  to  them  a 
rate  based  on  adverse  facts  available 
pursuant  to  section  776(b)  of  the  Act 
See  Preliminary  Determination  at  23969. 
These  facts  have  not  changed  since  the 
preliminary  determination.  Therefore, 
in  accordance  with  our  standard 
practice,  as  adverse  facts  available,  we 
are  continuing  to  assign  as  the  PRC- 
wide  rate  the  higher  of:  (1)  the  highest 
margin  listed  in  the  notice  of  initiation; 
or  (2)  the  margin  calculated  for  Jinyu,. 
See,  e.g.,  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Flat-Rolled  Carbon 
Quality  Steel  Products  From  The 
People's  Republic  of  China,  65  FR  34660 
(May  31,  2000),  and  accompanying 
Issues  and  Decision  Memorandimi  at 
Comment  1.  For  purposes  of  the  final 
determination  of  this  investigation,  We 
are  using  the  margin  calculated  for  Jin}ru 
as  adverse  facts  available  because  it  is 
higher  than  the  margin  of  131.38 
percent  stated  in  thenotice  of  initiation. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  proceeding  and  to  which 
we  have  responded  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  Decision  Memorandum,  which  is 
adopted  by  this  notice.  A  complete 
discussion  of  all  issues  raised  in  this^ 
investigation  and  the  corresponding 
recommendations  in  this  public 
memorandum  is  on  file  in  the  Central 
Records  Unit,  room  B-099,  of  the  main 
Department  building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  conmients 
received,  we  have  made  certain  changes 
to  the  margin  calculations.  These 
changes  include: 

•  We  used  the  value  reported  in  the 
Defense  Logistics  Agency  FY2000 
Annual  Report  as  the  surrogate  value  for 
crude  brown  aliuninum  oxide. 


•  Based  on  c  lu-  verification  findings,  we 
have  includ  sd  an  additional  sale  of  the 
subject  men  handise  in  our  final 
determination  analysis,  which  Jinyu  had 
inadvertentljy  omitted  in  its  original 
reporting,     i 

•  We  revised  Jinyu 's  reported 
consimiption  of  electricity  by  allocating 
electricity  consumption  only  to  the 
brown  and  Ti^hite  aluminum  oxide 
production,  based  on  our  verification 
findings. 

•  We  recalci  lated  Jinyu's  labor  factor  by 
allocating  la  bor  based  on  actual 
production,  rather  than  theoretical 
production,  based  on  our  verification 
findings.      I 

•  We  Old  not  add  a  separate  packing 
labor  factor  o  our  calculation  of  normal 
value  to  avo  d  double-counting  because 
we  found  at  verification  that  the 
reported  pat  king  labor  is  part  of  the 
production  jine  labor,  which  is  already 
included  in  the  direct  labor  factor. 

For  a  disc  ission  of  these  changes,  see 
the  "Margin  Calculations"  section  of  the 
Decision  M«  morandum  and  the 
Decision  Me  morandum  comments. 

Critical  Cin  umstances 

In  our  pre  iminary  determination,  we 
found,  pursi  lant  to  section  733(e)(1)  of 
the  Act,  thai  there  was  a  reasonable 
basis  to  belii  sve  or  suspect  that  critical 
circumstanctes  exist  with  respect  to  the 
subject  merchandise  from  the 
respondent  and  all  other  producers/ 
exporters.  Ap  discussed  in  detail  in  the 
preliminary  (determination,  we  first 
found  that  tkere  is  a  history  of  dumping 
and  material  injiuy  by  reason  of 
dumped  imforts.  We  then  analyzed  the 
import  volume  and  value  data  placed  on 
accordance  with  19  CFR 
preliminarily  determined 
of  the  subject  merchandise 
assive  over  the  short  period 


the  record 

351.206.  an 

that  import: 

have  been 

of  time  subsfequent  to  the  filing  of  the 


petition.  Se6  Preliminary  Determination 
at  23971.  In  accordance  with  section 
735(a)(3)  of  he  Act,  and  based  upon  our 
verification  jf  Jinyu's  shipment  data 
placed  on  th  e  record,  we  determine  that 
critical  circi  mstances  exist  with  respect 
to  RBAO  fro  m  Jinjru.  We  applied 
adverse  facti ;  available  for  all  other 
producers  /  jxporters  as  an  adverse 


Exporter/Manufacturer 


Zibo  Jinyu  Abrasive  Co.,  Ltd. 
PRC-wide  Rate 


The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  Jinyu. 


inference  that  critical  circumstances 
apply  for  companies  that  refused  to 
cooperate  with  the  Department's 
requests  for  information.  See  September 
18,  2003,  Memorandum  to  File  entitled 
Jinyu  Shipment  Data  Analysis  for  the 
Final  Determination  and  Decision 
Memorandum  at  Comments  1  and  2. 
Therefore,  we  are  directing  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  continue  to 
suspend  liquidation  of  any  unliquidated 
entries  of  subject  merchandise  on  or 
after  the  date  90  days  prior  to  the  date    ' 
of  publication  of  the  preliminary 
determination  in  the  Federal  Register, 
as  discussed  below  in  the  "Continuation 
of  Suspension  of  Liquidation"  section. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accoimting  and  production  records,  and 
original  source  documents  provided  by 
Jinyu. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  BCBP  to  continue  to  suspend 
liquidation  of  all  entries  of  RBAO  from 
the  PRC  that  are  entered,  or  withdrawn 
fi-om  warehouse,  for  consumption  on  or 
after  February  5,  2003,  the  date  90  days 
prior  to  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register,  in  accordance  with 
our  critical  circiunstances  finding. 

Effective  on  or  after  the  date  of 
publication  of  the  Department's  final 
'  determination,  BCBP  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  export  price  or  constructed 
export  price,  as  appropriate,  as 
indicated  in  the  chart  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  imtil  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Weighted-Average  Margin 
Percentage 


135.18 
135.18 


Critical  Circumstances 


Yes 
Yes 


Disclosure 

We  will  d  sclose  the  calculations 
perforined  vfithin  five  days  of  the  date 
of  the  annoiincement  of  the  final 


determination  to  parties  in  this 
proceeding  in  accordance  with  19  CFR 
351.224(b). 
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ITC  Notification 

In  accordance  with  section  735(d)  ef 
the  Act,  we  have  notified  the 
hitemational  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  detennines  that 
material  injiuy  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
BCBP  to  assess  antidiunping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and777(i)(l)oftheAct. 

Dated:  September  22,  2003. 
James  J.  Jochuin, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  Issues  in  the  Decision 
Memorandum 

Comments 

1.  Use  of  Adverse  Facts  Available  for 
Critical  Circumstances 

2.  Seasonal  Trend  for  Jinjru's  Shipments 

3.  Surrogate  Value  for  Crude  Brown 
Aluminum  Oxide 

4.  Application  of  Verification  Findings 
(FR  Doc.  03-24396  Filed  9-25-03;  8:45  amj 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Solicitation  of  Requests  for 
Modification  of  Tariff  Rate  Quotas  on 
the  Import  of  Certain  Worsted  Wool 
Fabrics 

AGENCY:  Department  of  Commerce, 
International  Trade  Administration. 


ACTION:  The  Department  of  Commerce 
(Department)  is  soliciting  requests  for 
the  modification  of  the  limitations  on 
the  quantity  of  imports  of  certain 
worsted  wool  fabric  imder  the  2004 
tariff  rate  quotas  established  by  the 
Trade  and  Development  Act  of  2000 
(TDA  2000). 

summary:  The  Department  hereby 
solicits  requests  for  the  modification  of 
the  limitations  on  the  quantity  of 
imports  of  certain  worsted  wool  fabric 
under  the  2004  tariff  rate  quotas 
established  by  the  TDA  2000,  and 
amended  by  the  Trade  Act  of  2002.  To 
be  considered,  a  request  must  be 
received  or  postmarked  by  5:00  p.m.  on 
October  14,  2003  and  must  comply  with 
the  requirement  of  15  C.F.R  340.  If  a 
request  is  received,  the  Department  will 
solicit  comments  on  the  request  in  the 
Federal  Register  and  provide  a  twenty- 
day  comment  period.  Thirty  days  after 
the  end  of  the  comment  period,  the 
Department  will  determine  whether  the 
limitations  should  be  modified. 
ADDRESS:  Requests  must  be  submitted 
to:  Industry  Assessment  Division,  Office 
of  Textiles  and  Apparel,  Room  3100, 
United  States  Department  of  Commerce, 
Washington,  D.C.  20230.  Six  copies  of 
any  such  requests  must  be  provided. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sergio  Botero,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 

SUPPLEMENTARY  INFORMATION: 
BACKGROUND: 

Title  V  of  the  TDA  2000  created  two 
tariff  rate  quotas  (TRQs),  providing  for 
temporary  reductions  for  three  years  in 
the  import  duties  on  limited  quantities 
of  two  categories  of  worsted  wool 
fabrics  suitable  for  use  in  making  suits, 
suit-type  jackets,  or  trousers:  (1)  for 
worsted  wool  fabric  with  average  fiber 
diameters  greater  than  18,5  microns 
(Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  heading 
9902.51.11);  and  (2)  for  worsted  wool 
fabric  with  average  fiber  diameters  of 
18.5  microns  or  less  (HTS  heading 
9902.51.12). 

On  August  6,  2002,  President  Bush 
signed  into  law  the  Trade  Act  of  2002. 
which  includes  several  amendments  to 
Title  V  of  the  TDA  2000.  These  include 
the  extension  of  the  program  through 
2005;  the  reduction  of  the  in-quota  duty 
rate  on  HTS  9902.51.12  (average  fiber 
diameter  18.5  microns  or  less)  from  6 
percent  to  zero,  effective  for  goods 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  January  1, 
2002;  and  an  increase  in  the  2003 
through  2005  TRQ  levels  to  3,500,000 


square  meters  for  HTS  9902.51.12  and  to 
4,500,000  square  meters  for  HTS 
9902.51.11.  Both  of  these  limitations 
may  be  modified  by  the  President,  not 
to  exceed  1,000,000  square  meters  per 
year  for  each  tariff  rate  quota. 

The  TDA  2000  requires  the  annual 
consideration  of  requests  by  U.S. 
manufactiu^rs  of  men's  or  boys'  worsted 
wool  suit*,  suit-type  jackets  and  trousers 
for  modification  of  the  limitation  on  the 
quantity  of  fabric  that  may  be  imported 
imder  the  tariff  rate  quotas,  and  grants 
the  President  the  authority  to  proclaim 
modifications  to  the  limitations.  In 
determining  whether  to  modify  the 
limitations,  specified  U.S.  market 
conditions  with  respect  to  worsted  wool 
fabric  and  worsted  wooi  apparel  must 
be  considered.  On  January  22,  2001.  the 
Department  published  regulations 
establishing  procedures  for  considering 
requests  for  modification  of  the 
limitations.  15  CFR  340. 

To  be  considered,  requests  must  be  . 
submitted  by  a  manufacturer  of  men's  or 
boys'  worsted  wool  suits,  suit-type 
jackets,  and  trousers  in  the  United 
States  and  must  comply  with  the 
requirements  of  15  CFR  340. 

A  request  must  include:  (1)  The  name, 
address,  telephone  nuimber,  fax  number, 
and  Internal  Revenue  Service  nimiber  of 
the  requester;  (2)  The  relevant  worsted 
wool  apparel  product(s)  manufactured 
by  the  person(s),  that  is,  worsted  wool 
suits,  worsted  wool  suit-type  jackets,  or 
worsted  wool  trousers;  (3)  The 
modification  requested,  including  the 
amount  of  the  modification  and  the 
limitation  that  is  the  subject  of  the 
request  (HTS  heading  9902.51.11  and/or 
9902.51.12);  and  (4)  A  statement  of  the 
basis  for  the  request,  including  all 
relevant  facts  and  circiunstances. 

A  request  should  include  the 
following  information  for  each 
limitation  that  is  the  subject  of  the 
request,  to  the  extent  avsiilable:  (1)  A  list 
of  suppliers  from  which  the  requester 
purchased  domestically  produced 
worsted  wool  fabric  during  the  period 
July  1,  2002  to  June  30,  2003,  the  dates 
of  such  purchases,  the  quantity 
pmrhased,  the  quantity  of  imported 
worsted  wool  fabric  purchased,  the 
countries  of  origin  of  the  imported 
worsted  wool  fabric  purchased,  the 
average  price  paid  per  square  meter  of 
the  domestically  produced  worsted 
wool  fabric  purchased,  and  the  average, 
price  paid  per  square  meter  of  the 
imported  worsted  wool  fabric 
purchased;  (2)  A  list  of  domestic 
worsted  wool  fabric  producers  that 
declined,  on  request,  to  sell  worsted 
wool  fabric  to  the  requester  dining  the 
period  July  1,  2002  to  June  30,  2003, 
indicating  the  product  requested,  the 
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date  of  the  order,  the  price  quoted,  and 
the  reason  for  the  refusal;  (3)  The 
requester's  domestic  production  and 
sales  for  the  period  January  1,  2003  to 
June  30,  2003  and  the  comparable  six 
month  period  in  the  previous  year,  for 
each  of  the  following  products:  worsted 
wool  suits,  worsted  wool  suit-type 
jackets,  and  worsted  wool  trousers;  (4) 
Evidence  that  the  requester  lost 
production  or  sales  due  to  an 
inadequate  supply  of  domestically- 
produced  worsted  wool  fabric  on  a  cost 
competitive  basis;  and  (5)  Other 
evidence  of  the  inability  of  domestic 
producers  of  worsted  wool  fabric  to 
supply  domestically  produced  worsted 
wool  fabric  to  the  requester. 

Requests  must  be  accompanied  by  a 
statement  by  the  person  submitting  the 
request  or  coBunents  (if  a  natural 
person),  or  an  employee,  officer  or  agent 
of  the  legal  entity  submitting  the 
request,  with  personal  knowledge  of  the 
matters  set  forth  therein,  certifying  that 
the  information  contained  therein  is 
complete  and  accurate,  signed  and 
sworn  before  a  Notary  Public,  and 
acknowledging  that  false 
representations  to  a  federal  agency  may 
result  in  criminal  penalties  under 
fiederal  law. 

Any  business  confidential 
information  provided  that  is  marked 
business  confidential  will  be  kept 
confidential  and  protected  from 
disclosure  to  the  full  extent  permitted 
by  law.  To  the  extent  business 
confidential  information  is  provided,  a 
'  non-confidential  submission  should 
also  be  provided,  in  which  business 
confidential  information  is  summarized 
or,  if  necessary,  deleted. 

If  a  request  is  received,  the 
Department  will  cause  to  be  published 
a  notice  in  the  Federal  Register 
summarizing  the  request  or  requests  and 
soliciting  comments  from  any  interested 
person,  including  U.S.  manujfactiu'ers  of 
worsted  wool  fabric,  wool  yam,  wool 
top  and  wool  fiber,  regarding  the 
requested  modification.  A  twenty-day 
comment  period  will  be  provided. 
Thirty  days  after  the  end  of  the 
comment  period,  the  Department  will 
determine  whether  the  limitations 
should  be  modified. 

Dated:  September  23,  2003. 
D.  Michael  Hutchinson, 

Acting  Deputy  Assistant  Secretary  for 

Textiles,  Apparel  and  Consumer  Goods 

Industries 

[FR  Doc.03-24388  Filed  9-25-03;  8:45  am] 

BILLING  CODE  SSIOtOR^ 


DEPARTME  TT  OF  COMMERCE 

National  Oc^nic  and  Atmospheric 
Administration 

p.D.  092203B1 

Gulf  of  Mexl 
Council;  Pul 

agency:  Naoonal  Marine  Fisheries 

Service  (NW  FS),  National  Oceanic  and 

Atmospheri( :  Administration  (NOAA), 

Conunerce. 

ACTION:  Noti  ce  of  public  meeting. 


;o  Fishery  Management 
tiic  Meeting 


summary:  Tie  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meet^g  of  the  Law  Enforcement 
Advisory  Paliel  (LEAP). 
DATES:  This  meeting  will  be  held  on 
Tuesday,  Ociober  14,  2003  from  1  to  5 
p.m.  I 

ADDRESSES:  This  meeting  will  be  held  at 
the  Omni  H<  tel  -  Marina  Tower,  900 
North  Shore  ine  Boulevard,  Corpus 
Christi,  TX  i  8401;  telephone:  361-887- 
1600. 

Council  a(  'dress:  Gulf  of  Mexico 
Fishery  Man  agement  Council,  3018  U.S. 
Highway  30    North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Leaj  d.  Senior  Fishery  Biologist, 
Gulf  of  Mexi  co  Fishery  Management 
Coimcil;  tek  phone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  LEAP 
will  convene  to  review  an  Options 
Paper  for  Aiiiendment  13  to  the  Shrimp 
Fishery  Mai^gement  Plan  (FMP)  that 
includes  alternatives  to  set  definitions 
of  maximuni  sustainable  )ield,  optimum 
yield  (OY),  overfishing,  and  the 
overfished  cbndition  of  shrimp  stocks  as 
well  as  impipve  effort  estimates  and  the 
bycatch  reporting  methodology.  The 
LEAP  will  also  review  an  Options  Paper 
for  Amendnsent  14  that  includt  s  options 
to  cap  or  reduce  effort  to  achieve  OY 
with  ancillaiy  benefits  of  further 
reducing  byaatch  from  shrimp  trawling. 
The  LEAP  w  ill  also  review  an 
amendment  to  reduce  fishing  mortality 
on  red  group  er,  Amendment  22  to  the 
Reef  Fish  FMP  to  establish  a  rebuilding 
plan  for  red  snapper,  and  an  Options 
Paper  to  reduce  fishing  mortality  on 
vermilion  si^pper.  Finally,  the  LEAP 
will  review  a  scoping  document  that 
includes  posntial  changes  to  a  wide 
range  of  regijlations  in  the  Coastal 
Migratory  Pdlagics  FMP  in  both  the  Gulf 
and  Atlantic  The  LEAP  will  discUss 
possession  df  both  bag  limit  and 
commercial  y  caught  fish 
simultaneou  sly  and  a  matter  regarding 
when  a  violation  is  determined  to  have 
occurred. 

The  LEAP  consists  of  principal  law 
enforcemeni  officers  in  each  of  the  Gulf 


states  as  well  as  the  NMFS,  the  U.S. 
Coast  Guard,  and  the  NOAA's  General 
Coimsel.  A  copy  of  the  agenda  and 
related  materials  can  be  obtained  by 
calling  the  Coimcil  office  at  813-228- 
2815. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
LEAP  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  those  issues 
may  not  be  the  subject  of  formal  action 
during  this  meeting.  Actions  of  the 
LEAP  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  Section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
atixiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  October  7,  2003. 

Dated:  September  22,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Office  of  Sustainable  Fisheries. 
(FR  Doc.  03-24393  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  092203C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Coimcil)  GMT 
will  hold  a  working  meeting  which  is 
open  to  the  public. 

DATES:  The  GMT  working  meeting  will 
begin  Tuesday,  October  14,  2003  at  1 
p.m.  and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  from  8  a.m.  to 
5  p.m.  Wednesday,  October  15  through 
Friday,  October  17,  2003. 
ADDRESSES:  The  meetings  will  be  held  at 
the  NMFS,  Northwest  Region  Office, 
Building  1,  Northwest  Region 
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Conference  Room,  7600  Sand  Point  Way 
NE,  Seattle,  WA  98115-0070,  206-526- 
6150. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
Oregon,  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  DeVore,  Groundfish  Staff  Officer, 
503-820-2280. 

SUPPLEMENTARY  INFORMATION:  The 

primary  purpose  of  the  GMT  meeting  is 
to  prepare  reports,  recommendations, 
and  analyses  in  support  of  various 
Council  decisions  through  the 
remainder  of  the  year.  The  following 
specific  items  comprise  the  draft 
agenda:  (1)  discuss  Amendment  16-3 
rebuilding  plan  alternatives  for 
overfished  groundfish  stocks,  (2)  resolve 
any  outstanding  catch  estimation  data 
issues  and  evaluate  the  need  for 
inseason  management  adjustments,  3) 
discuss  observer  data  flow  for  fishery 
years  2004-2006,  (4)  review  new  stock 
assessments  for  cabezon  and  lingcod,  (5) 
review  a  new  lingcod  rebuilding 
analysis,  (6)  develop  a  range  of 
groundfish  harvest  levels  for  2005-2006, 

(7)  develop  a  preliminary  range  of  2005- 
2006  groundfish  management  measures, 

(8)  review  and  recommend 
Programmatic  Bycatch  Environmental 
Impact  Statement  alternatives,  (9)  work 
on  Volume  2  of  the  2002  Stock 
Assessment  and  Fishery  Evaluation 
document  (10)  consider  and  recommend 
control  dates  for  potential  groundfish 
individual  quota  (IQ)  programs,  (11) 
discuss  open  access  limitation,  (12) 
review  2004  exempted  fishing  permit 
applications,  and  (13)  other 
miscellaneous  Council  groundfish 
issues. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  GMT  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
GMT  action  during  this  meeting.  GMT 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  Section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  GMT's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 


Dated:  September  22,  2003. 
Richard  W.  Surdj, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-24392  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092203A] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil's  (Council)  Coastal 
Pelagic  Species  Management  Team 
(CPSMT)  and  Coastal  Pelagic  Species 
Advisory  Subpanel  (CPSAS)  will  hold 
public  meetings. 
DATES:  The  CPSMT  will  meet  on 
Tuesday,  October  14,  2003,  fi'om  8  a.m. 
to  12  p.m.  The  CPSAS  will  meet  on 
Tuesday,  October  14,  2003,  from  1  p.m. 
until  business  for  the  day  is  completed. 
ADDRESSES:  Both  meetings  will  be  held 
in  the  large  conference  room  (D-203)  at 
the  National  Marine  Fisheries  Service, 
Southwest  Fisheries  Science  Center, 
8604  La  Jolla  Shores  Drive,  La  JoUa,  GA 
92037, 858-46-7000. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dcm  Waldeck,  Pacific  Fishery 
Management  Coimcil,  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  CPSMT  meeting  is  to 
review  the  current  Pacific  sardine 
biomass  estimate  and  2004  harvest 
guideline.  The  purpose  of  the  CPSAS 
meeting  is  to  review  documents 
prepared  by  the  CPSMT,  notably  the 
Pacific  sardine  biomass  estimate  and 
recommended  harvest  guideline  for  the 
2004  fishery. 

Although  non-emergency  issues  not 
contained  in  the  CPSMT  and  CPSAS 
meeting  agendas  may  come  before  the 
committees  for  discussion,  those  issues 
may  not  be  the  subject  of  formal  action 
during  this  n^eeting.  Action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issues 
arising  after  publication  of  this 
document  that  require  emergency  action 
under  Section  305(c)  of  the  Magnuson- 


Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  CPSMT's  or 
CPSAS's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  503-820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  September  22,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-24394  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Prhracy  Act  of  1974;  System  of 
Records 

AGENCY:  The  Joint  Stafi^,  DoD. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Joint  Staff  proposes  to 
add  a  system  of  records  notice  to  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended. 

DATES:  The  changies  will  be  effective  on 
October  27,  2003  imless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to 
Directives  and  Records  Division, 
Directives  and  Records  Branch, 
Washington  Headquarters  Services,  - 
1155  Defense  Pentagon,  .Washington,  DC 
20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601^722. 
SUPPLEMENTARY  INFORMATION:  The  Joint 
Staff  notices  for  systems  of  records 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  September  11,  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I  ^ 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR6427). 
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Dated:  September  17,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

JS008CSD 

SYSTEM  NAME: 

Joint  Protection  Enterprise  Network. 

SYSTEM  LOCATKM: 

Booz-Allen  Hamilton,  Inc,  5201 
Leesburg  Pike,  Suite  400,  Falls  Church, 
VA  22041-3203. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Any  individual,  civilian  or  military, 
involved  in,  witnessing  or  suspected  of 
being  involved  in  or  reporting  possible 
criminal  activity  affecting  the  interests, 
property,  and/or  personnel  on  a  DoD 
installation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  information  supporting 
known  or  suspected  suspicious  activity 
and  incidents  at  DoD  installations. 
Information  includes  subject's  name, 
aliases.  Social  Security  Number, 
dddress(es),  telephone  number,  date  of 
birth,  driver's  license  number,  passport 
number,  license  plate  number,  vehicle 
description,  description  of  occupants, 
source  of  investigation,  risk  analysis, 
threat  assessment,  victim  names,  names 
of  informants,  names  of  law 
enforcement  officers  and  investigators, 
and  subject's  group  affiliations,  if  any. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  113,  Secretary  of  Defense; 
10  U.S.C.  3013,  Secretary  of  the  Army; 
10  U.S.C.  80M,  Secretary  of  the  Air 
Force;  10  U.S.C.  5013,  Secretary  of  the 
Navy;  Section  21,  Internal  Security  Act 
of  1950  (Pub.  L.  81-831);  40  U.S.C.  318. 
Special  Police;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  create  an  integrated,  cross-domain, 
information  sharing  program  on  force 
protection  and  threat  related  events  that 
potentially  impact  the  security  of  DoD 
installations  within  the  United  States. 
The  program  will  permit  timely  sharing 
of  essential  information  among  military, 
law  enforcement,  and  intelligence 
oi^anizations  that,  as  part  of  their 
mission,  collect  and  disseminate  such 
information  as  a  means  of  identifying 
and  combating  possible  threats.  The 
program  can  document,  refer,  track, 
monitor;  and  evaluate  suspected 
criminal  activity  aHecting  the  interests, 
property,  and/or  personnel  on  a  DoD 
installation. 


ROUTINE  US^  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOStS  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  lander  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  informa  ion  contained  therein  may 
specificall;  r  be  disclosed  outside  the 
DoD  as  a  n  lutine  use  pursuant  to  5 
U.S.C.  552  1(b)(3)  as  follows: 

To  Fedei  al,  state,  and  local  law 
enforcemeit,  security,  and  intelligence 
agencies  fcrthe  purpose  of  providing 
force  prote  ction  and  threat  information 
impacting  on  the  security  of  DoD 
installatioi  is  within  the  United  States 
when  disci  osure  is  authorized  by 
statutory  a  id/or  regulatory  authority 
and  the  inl  ormation  is  required  in  order 
for  the  rec(  iving  agency  to  discharge  its 
assigned  responsibilities. 

The  DoE|  "Blanket  Routine  Uses" 


published 


It  the  beginning  of  the  Joint 


Staffs  com  pilation  of  systems  of  records 


notices  ap 

Policies 

retrieving, 


ly  to  this  system. 

md  practices  for  storing, 

accessing,  retaining,  and 


disposing  i  »f  records  in  the  system 

STORAGE: 

Electron  c  media  and  computer 
output  products  (e.g.  paper) 


RETRIEVABILlrV 

Records 
Security  Niimber 
number  or 


ire  retrieved  by  name.  Social 

driver's  license 
passport  number. 


SAFEGUARDS  I 

Access  t )  the  computer  by  authorized 
personnel  s  controlled  by  a  login  and 
password  <  ontrol  system.  In  addition, 
all  termina  is  capable  of  accessing  the 
system  are  located  in  secure  areas. 
Records  ar  5  accessible  only  to 
authorized  persons  with  a  valid  need-to- 
know,  whc  are  appropriately  screened, 
investigate  i  and  determined  eligible  for 
access.  Ad  litionally,  users  are  subject  to 
limitations  with  the  system,  based  on 
their  speci  ic  functions  and  security 
eligibility  i  ind  access  level. 

RETENTION  A  40  DISPOSAL: 

Disposit  on  pending  (until  the 
National  A  rchives  and  Records 
Administration  approves  the  retention 
and  dispo^tion  of  these  records,  treat  as 
permanent{|. 

SYSTEM  MAN  kGER(S)  AND  ADDRESS: 

JPEN  Sy  Item  Manager,  Joint  Staff,  C4 
Systems  D  rectorate,  6000  Joint  Staff 
Pentagon,  /Vashington,  DC  20318-6000. 

NOTIFICATIOH  PROCEDURE: 

Individu  als  seeking  to  determine 
whether  th  is  system  of  records  contains 
informatio  i  about  themselves  should 
address  ini  [uiries  to  The  Joint  Staff,  C4 


Systems  Directonte,  6000  Joint  Staff 
Pentagon,  Washington,  DC  20318-6000. 

Requests  for  information  must  be 
signed  and  include  the  individual's  full 
name,  address,  telephone  number. 
Social  Security  Number  or  driver's 
license  number,  and  passport  number. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  The  Joint  Staff,  C4  Systems 
Directorate,  6000  Joint  Staff  Pentagon, 
Washington,  DC  20318-6000. 

Requests  for  information  must  be 
signed  and  include  the  individual's  full 
name,  address,  telephone  number. 
Social  Security  Number  or  driver's 
license  number,  and  passport  number. 

CONTESTING  RECORD  PROCEDURE: 

The  Joint  Staffs  rules  for  accessing 
records,  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  OSD  Administrative 
Instruction  81;  Joint  Administrative 
Instruction  2530.09;  32  CFR  part  313;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Suspects,  witnesses,  victims,  and 
other  personnel,  informants,  various 
DoD,  federal,  state,  and  local 
investigative  agencies,  and  any  other 
individual  or  organization,  which  may 
supply  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  SYSTEM: 

None. 

[FR  Doc.  03-24358  Filed  9-25-03;  8:45  am) 

BILLING  CODE  5001-Oa-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  of  Exclusive  or  Partially 
Exclusive  Licenses 

agency:  Department  of  the  Army,  U.S. 
Corps  of  Engineers,  DoD. 
ACTION:  Notice. 

summary:  The  Department  of  the  Army, 
U.S.  Army  Corps  of  Engineers, 
annovmces  the  general  availability  of 
exclusive,  or  partially  exclusive  licenses 
under  the  following  pending  patents 
listed  under  SUPPLEMENTARY 
INFORMATION.  Any  license  granted  shall 
comply  with  35  U.S.C.  209  and  37  CFR 
part  404. 

ADDRESSES:  Himiphreys  Engineer  Center 
Support  Activity,  Office  of  Counsel, 
7701  Telegraph  Road,  Alexandria,  VA 
22315-3860. 
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DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice.  However,  no  exclusive  or 
partially  exclusive  license  shedl  be 
granted  until  December  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  How^land  (703)  428-6672. 
SUPPLEMENTARY  INFORMATION: 

1.  Title:  Scoiu'  Sensor  Assembly.  An 
optical  scour  sensor  monitors  scoiu, 
including  deposition  and  ablation,  in 
bodies  of  water  that  may  be  too  lossy  to 
enable  use  of  electrical  signals.  A 
specially  configured  optical  fiber  is 
inserted  into  the  sediment  and  the 
interface  between  the  sediment  and 
water  thereby  monitored  using  a  top- 
mounted  control  box  to  pulse  light 
down  the  cable  and  capture  reflected 
signals.  The  optical  fiber  may  be 
armored  by  a  soft  plastic  concentric 
shield  and  incorporate  a  micro-bend 
inducer  for  detecting  minute 
indentations  in  the  fiber.  The  presence 
of  a  non-liquid,  e.g.,  sediment,  against 
the  cable  is  detected  because  the 
sediment  impinges  on  the  fiber  causing 
an  indentation  therein.  At  each 
indentation  a  reflection  is  sent  back  to 
the  source.  Using  principles  of  optical 
time  domjiin  reflectometry  (OTDR),  the 
location  of  the  indentation  is 
determined.  The  data  are  fed  to  a  remote 
system  for  processing,  analysis  and 
display. 

Serial  No.:  09/878,997. 
Date;  6/13/2001. 

2.  Title:  Pattern  Detection  Using  the 
Bragg  Effect  at  RF  Frequencies.  A 
system,  and  method  of  its  use,  provides 
for  detecting  patterns  that  exist  within 

a  geographic  area  due  to  the  presence  of 
an  orderly  array  of  objects.  In  a 
preferred  embodiment,  the  system  uses 
an  irregular  array  of  transceivers  to 
illuminate  an  area  suspected  of 
containing  a  minefield.  Typically,  these 
minefields  are  arranged  in  an  orderly 
arrangement.  Exploiting  the  Bragg 
Effect,  the  transceivers,  each  configured 
as  a  surface  wave  radar,  illuminate  an 
area  with  RF  energy  that  is  scanned  in 
carrier  frequency  within  the  HF  band 
(3-30  MHz)  at  a  pre-specified  interval. 
At  the  frequency  that  corresponds  to  the 
Bragg  Effect,  a  significantly  increased 
signal  level  occurs  that  indicates  the 
presence  of  a  pattern  such  as  one  might 
expect  from  reflections  from  numerous 
objects  arranged  orderly.  By  processing 
these  returns  judiciously,  the 
minefield's  size,  location,  perimeter, 
and  even  the  location  of  individual 
mines  may  be  determined. 

Serial  No.:  60/245,2000. 

Date;  11/3/2000. 

3.  Title:  Detector  and  System  for 
Indicating  Pressure  Change  and 


Methods  of  Use.  An  electronic  detector 
configuration  enables  the  accurate 
determination  of  pressure  differences  in 
scenarios  in  which  conventional 
detectors  and  detector  systems 
introduce  inherent  thermal  inequalities 
at  the  interface  with  their  immediate 
environs.  A  preferred  embodiment  of 
the  present  invention  accurately 
measures  snow  water  equivalent  (SWE) 
while  eliminating  the  need  for  fluid- 
filled  pillows  that  contain 
environmentally  hazardous  fluids.  By 
matching  the  thermal  conductivity  of 
siuTounding  soil  to  a  detector 
configuration  having  an  inherently  low 
specific  heat,  it  minimizes  effects  of 
differences  in  thermal  conductivity  at 
the  snow/soil  interface  that  cause  SWE 
pressure  sensor  measurement  errors. 
Further,  it  minimizes  thermal  effects  by 
keeping  soil  moistiire  under  the 
configuration  approximately  the  same  as 
that  of  surrounding  soil.  The  system  is 
environmentally  friendly,  has  a  small 
footprint,  and  is  inexpensive  to 
implement  in  arrays  coupled  to 
communicators  suitable  for  any  number 
of  monitoring  and  warning  functions 
such  as  snow  avalanche  and  landslide 
early  warning. 

SeriaiA^o.;  10/211,582. 

Date:  8/5/2002. 

4.  Title:  Autonomous  System  and  ' 
Method  for  Efficiently  Collecting 
Fugitive  Airborne  Emissions  From  Open 
Vessels.  An  autonomous  pushed  liquid 
recirculation  system  (APLRS)  is 
installed  in  a  vessel,  such  as  an 
electroplating  tank.  It  situates  aroimd 
the  interior  perimeter  and  adjusts  to 
changes  in  the  level  of  liquid, 
maintaining  the  same  location  and 
orientation  respective  to  the  liquid's 
surface.  It  establishes  a  current  near  the 
surface  that  pushes  liquid  across  the 
narrow  horizontal  dimension  of  the  tank 
from  a  front  wall  to  a  rear  wall.  The 
current  serves  to  push  any  bubbles 
resultant  from  operations  within  the 
tank  to  the  rear  wall.  Over  the  rear  wall 
is  mounted  an  abbreviated  exhaust  hood 
covering  only  a  short  width  of  the 
surface  of  the  tank  along  the  rear  wall. 
Because  the  exhaust  system  has  to 
scavenge  only  a  portion  of  the  surface 
since  all  bubbles  now  burst  edong  the 
rear  wall,  a  much  smaller  air  handling 
apparatus  may  be  specified  with  an 
attendant  savings  in  energy  costs. 

Serial  No.:  10/224,232.  ' 
Date:  8/20/2002. 

5.  Title:  Device  and  Method  for 
Simulating  Natural  Cues  so  That 
Waterborne  Fauna  Avoid  Manmade 
Barriers.  The  method  of  adding  natural 
hydrodynamic  cues  to  fish  diversion 
screens  similar  to  cues  produced  by  the 
flow  of  water  over  rough,  stream  beds  is 


described.  Fish  detect  the  cues  and 
avoid  contacting  or  impinging  on  the 
screen  surface  in  the  same  way  that  they 
avoid  collision  with  natural  features'  of 
stream  channels.  One  design  features 
that  uses  the  method  of  adding  natural 
cues  is  described.  The  feature  consists 
of  a  series  of  rectangular  plates  that  are 
attached  to  the  u-clips  beneath 
diversion  screens  that  provide  structural 
support  to  the  individual  bars  that 
comprise  the  screen.  The  plates  are 
oriented  so  that  they  are  approximately 
perpendicular  to  the  flow  lines 
approaching  the  screen  surface.  The 
flow  contacts  the  plates  and,  because 
the  orientation  of  the  plate  creates  an 
unstable  hydraulic  field,  the  flow 
alternately  slips  above  and  below  the 
plates.  This  hydrodynamic  oscillation 
extends  above  the  screen  surface  and 
creates  fluctuating  local  acceleration 
zones.  These  small-scale  flow 
instabilities  can  be  detected  by  fish 
prior  to  their  contact  with  the  screen 
surface  and  will  cause  the  fish  to 
navigate  away  from  the  screen  surface 
without  contacting  the  screen.  Fish  are 
guided  by  the  signals  generated  by  the 
screen  reducing  the  danger  of  injury  or 
death  by  collision  with  the  screen 
surface  or  supporting  structure. 

Serial  No.:  10/226,555. 

Date:  8/20/2002. 

6.  Title:  Bullet  Trapping  Medium  and 
System.  A  backstop  for  decelerating  and 
trapping  projectiles  generally  includes  a 
support  structure  having  an  inclined 
surface  and  a  projectile  trapping 
medium  disposed  on  the  inclined 
surface.  The  projectile  trapping  medium 
may  be  either  a  resilient  granular 
ballistic  medium  or  a  combination  of  a 
ballistic  medium  with  a  hydrated  super 
absorbent  polymer  (SAP)  gel.  Preferably, 
the  support  structure  is  made  of  a  shock 
absorbing,  foamed,  fiber-reinforced 
concrete,  such  as  SACON.  In 
embodiments,  the  support  structure  also 
includes  an  enclosure.  Additives  may 
also  be  mixed  into  the  projectile 
trapping  medium  to  control  alkalinity 
and  prevent  leaching  of  heavy  metals. 

Seria/A^o.:  10/307.427. 
Date:  12/2/2002. 

7.  Title:  Methods  and  Devices  for 
Optically  Recording  and  Imaging 
Representations  of  Interactions  of  an 
Object  With  its  Environment.  Using  an 
array  of  optical  sensors  affixed  to 
measure  interactions  on  a  surface  of  an 
object,  in  combination  with  a  specially   . 
configured  personal  computer,  dynamic 
mapping  of  interaction  is  provided.  One 
application  maps  washover  of  an  obfect 
towed  in  a  large  body  of  water.  Data  are 
collected  on  optical  characteristics  of 
the  Interaction  such  as  reflectivity  at  a 
boundar)'.  For  example,  in  one 
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embodiment  the  reflectivity  at  an 
optical  fiber/seawater  boundary  is 
compared  to  that  of  an  optical  fiber/air 
boundary  and  dynamic  measurements 
made  using  an  optical  time  domain, 
reflectometer  (OillR):  These  data  are 
then  processed  using  specialized 
software  to  yield  representation  of  the 
dynamics  (spatial  and  temporal)  of 
selected  washover  events  on  a  surface  of 
interest.  The  system  specifically 
provides  a  real-time  representation  of 
washover,  including  two  and  three- 
dimensioital  visualization  of  washover, 
as  well  as  recording  selected  data  for 
future  use.  Methods  of  employment  of 
the  system  are  also  provided. 

Serial  No.:  10/318,129. 

Date:  12/13/2002. 

8.  Title:  Systems,  and  Methods  of  Use, 
Employing  Distorted  Patterns  to 
ascertain  the  Shape  of  a  Surface,  for 
Road  or  Runway  Profiling,  or  as  Input 
to  Control  Pro-active  Suspension 
Systems.  Provided  in  a  preferred 
embodiment  is  an  application  of  phase 
or  "shadow"  profilometry  to  determine 
a  3-D  profile  of  structure 
instantaneously.  In  one  application,  a 
vehicle-moimted  system  captures  a  3-D 
profile  while  operating  normally.  The 
system  may  use  a  digital  camera,  a 
computer  for  processing  and  storage,  a 
broadband  light  source,  and  a  device 
positioned  between  the  light  and 
structure  that  enables  strips  of  light  to 
impinge  on  the  structure.  A  preferred 
embodiment  uses  a  single  straight  edge 
as  the  device,  casting  a  straight  line 
shadow.  In  addition  to  profiling  road 
surfaces,  the  bottom  of  hydraulic 
models  have  been  profiled  even  while 
being  disturbed  with  a  wave  generator. 
It  may  be,  integrated  with  other  devices 
such  as  a  pro-active  suspension  system 
for  civilian,  military,  and  construction 
vehicles.  Further,  use  with  tiltmeters 
and  GPS  receivers  provides  data  useful 
for  engineering  or  construction 
management. 

Seria/ No.;  10/318,214. 
Date:  12/13/2002. 

9.  Title:  Method  and  Instrument  for 
Electronically  Recording,  and  Imaging 
Representations  of  Interactions  of  an 
Object  With  its  Environment.  Using  an 
array  of  electrically  isolated  electrode 
pairs  in  combination  with  a  specially 
configured  processor,  e.g.,  a  personal 
computer,  continuous  real-time 
acquisition,  processing,  mapping  and 
visualization  of  an  object's  interaction 
with  its  environment  are  provided.  In  a 
specific  application,  washover  data  are 
collected  on  salient  electrical 
characteristics  of  seawater  accumulating 
between  electrodes  of  an  electrode  pair, 
one  of  which  may  be  a  common  ground 
plane.  For  example,  in  one  embodiment. 


the  resistan  ce  of  seawater  is  measured 
dynamicalKr  at  each  electrode  pair. 
These  data  are  then  processed  using 
specialized!  software  to  yield 
representation  of  the  dynamics  of 
selected  washover  events  on  a  surface  of 
interest.  DeBcribed  systems  specifically 
provide  rea  i-time  spatial  and  temporal 
representat  ons  of  interaction,  including 
two  and  thi  ee-dimensional  visualization 
of  the  inter  iction,  e.g.,  washover,  as 
well  as  rec(  rding  selected  data  for 
future  use.  vlethods  of  employment  of 
the  system!  are  also  provided. 

Seria/Nc. 10/318,297. 

Date; 12/ 13/2002. 

10.  Title:  Self-Healing  Coating  and 
Microcapsi  les  to  Make  Same.  A  liquid 
self-healin{  coating,  incorporating 
microcapsi  les  filled  with  tailored  repair 
formulatiois,  repairs  itself  upon 
physical  co  mpromise  after  curing.  In 
one  embod  ment,  a  commercially 
available  pi  lint  primer  is  mixed  with  a 
pre-specifi«  d  amount  of  these 
microcapsi  les.  After  the  coating  has 
cured  on  th  e  substrate  to  which  it  is 
applied,  an  y  physical  compromise  of 
the  cured  c  lating  results  in  the 
microcapsi  les  bursting  to  release  a 
liquid  that  ills  and  seals  the 
compromis  id  volume  of  the  coating.  In 
application  s  where  paint  is  used  to 
provide  coi  rosion  protection,  the  liquid 
contains  an  ti-corrosion  material  as  well 
as  suitable  iiluents  and  film-forming 
compound)  .  In  another  embodiment, 
the  microci  psules  may  be  provided 
separately  i  o  enhance  commercially 
available  p  oducts.  For  example,  if  a 
paint  formi  lation  is  known  a  priori, 
specificallj^  configured  microcapsules 
packaged  sfcparately  from  the  paint  and 
designed  fc  r  use  with  the  paint 
formuiatioi  i,  may  be  added  to  the 
commercia  ly  available  product  just 
prior  to  apalication. 

Serial  Nc;  10/377,642. 
Dafe;  3/4  ^2003. 

1 1 .  Title:  Fusion  of  Data  From 
Differing  ^  athematical  Models.  A 
procedure  i  lutomatically  resolves 
vertical  dif  erences  commonly  found 
when  merg  ng  and  combining  Digital 
Elevation  h  [odels  (DEMs)  from  different 
collection  i  nd  production  systems. 
These  syst«  ms  may  employ  technologies 
used  in  sin  ;le  pass  Interferometric 
Synthetic  Aperture  Radar  (IFSAR),  Light 
Detection  J  .nd  Ranging  (LIDAR),  and 
photogrami  netry,  as  well  as  DEMs 
derived  fro  n  contour  based  elevation 
data  and  G  'S  point  data.  This  procedure 
employs  so  phisticated  software 
checking  n  utines  for  automatically 
identifying  horizontal  and  vertical 
datums  us«  d  by  the  differing  systems  as 
well  as  anj)  geoid  models  employed  by 
them.  Norr  lally,  all  of  these  sources  use 


different  vertical  datums  and  may  use 
different  horizonted  datums.  A  preferred 
embodiment  of  the  present  invention 
automatically  recognizes  the  vertical 
datums,  including  those  that  are 
associated  with  the  geoid  models  and 
the  3-D  datums  that  conventional  GIS 
does  not  support  at  present. 

Serial  No.:  10/395,168. 

Date:  3/25/2003. 

12.  Titfe;  Detecting,  Classifying,  and 
Localizing  Minor  Amounts  of  an 
Element  Within  a  Sample  of  Material. 
Minute  amounts  of  material,  such  as  a 
contaminant,  are  detected,  identified 
and  located  using  a  single  procedure 
that  eliminates  the  need  for  using 
complex  and  sometimes  redundant 
instrumentation  setups,  multiple  (and 
sometimes  overlapping)  analytic 
processes,  or  both.  In  a  preferred 
embodiment,  a  series  of  processing  steps 
enables  one  to  detect,  identify,  and 
localize  minute  amounts  of  particular 
elements,  e.g.,  contaminants,  in  material 
being  tested.  Data  sets,  suitable  for 
characterizing  components  of  samples  at 
least  spectrally  and  spatially,  are 
collected  from  at  least  one 
uncontaminated  sample  of  material  (the 
"baseline"  or  "control")  and  a  sample  of 
material  under  test  (MUT)  that  may 
contain  contaminants.  Comparison  of 
these  data  sets,  using  the  procedures  of 
the  present  invention,  enables  ready 
identification  of  minute  amounts  of 
material  in  any  sample.  The  use  of 
existing  conventional  procedures  may 
require  that  multiple  sets  of  data  be 
taken  or  multiple  processes  be  applied. 

Serial  No.:  10/406,159. 
Date:  4/3/2003. 

13.  Title:  Improved  Method  and 
System  for  Dewatering  Particulate 
Materials.  A  system  and  method  for 
dewatering  particulate  materials 
employs  an  improved  dewatering  probe 
generally  including  a  single  non- 
conducting pipe  having  a  plurality  of 
holes  or  slots,  an  anode  mounted  on  the 
pipe  adjacent  one  end  of  the  pipe,  and 

a  cathode  mounted  on  the  pipe  adjacent 
the  opposite  end  of  the  pipe.  The  pipe 
serves  as  both  a  sonde  for  mounting  the 
anode  and  cathode  and  as  a  well  for 
extracting  water  that  collects  around  the 
outside  of  the  pipe  and  flows  into  the 
interior  of  the  pipe  through  the  holes  or 
slots  via  gravitational  and  electro- 
osmotic  forces.  A  pump  may  be  used  to 
extract  both  collected  water  and 
accumulated  electrolytic  gases  from  the 
pipe's  interior.  In  embodiments,  an 
array  of  guide  eleStrodes  is  mounted  on 
the  pipe  in  addition  to  the  anode  and 
the  cathode  in  order  to  deflect  the  major 
current  flow  out  into  the  body  of 
surrounding  particulate  materials.  The 
guide  electrodes  also  facilitate  rapid 
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depolarization  of  the  probe.  An  array  of 
probes  according  to  the  present 
invention  may  be  employed  as  a  system 
to  dewater  a  volume  of  particulate. 

Serial  No.:  10/421.922. 

Date:  4/24/2003. 

14.  Title:  Devices  and  Methods  for 
Reducing  or  Eliminating  the  Gap 
Between  a  Stay  Vane  and  its 
Corresponding  Wicket  Gate  as  Used  in 
Turbines.  An  improved  design  for 
turbines  increases  efficiency  while 
reducing  potential  for  fish  kill.  In  a 
preferred  embodiment  as  relates  to  a 
Kaplan  turbine,  the  gap  between  stay 
vanes  and  their  corresponding  wicket 
gates  is  reduced  or  eliminkted  by 
provision  of  an  extension  to  the  trailing 
edge  of  the  stay  vane.  In  alternative 
embodiments,  the  extension  may  be 
added  to  the  wicket  gate  or  affixed  to 
both  in  an  arrangement  that  permits  free 
movement  of  the  wicket  gate.  To 
facilitate  eliminating  the  gap  altogether, 
the  extension  may  be  made  of  a  pliable 
material  or  be  fabricated  in  a  telescoping 
or  accordion  arrangement  to  permit 
contact  with  opposing  parts  without 
damage  thereto.  By  designing  extensions 
using  accepted  hydraulic  principles,  a 
better  fit  of  the  stay  vane  to  its 
associated  wicket  gate,  and  possibly  to 
the  turbines  runners  may  be  effected, 
further  improving  operational  efficiency 
and  possibly  even  extending 
maintenance  intervals. 

Serial  No.:  60/442,551. 

Date:  1/27/2003. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-24255  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  3710-92-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  inventions;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  5.690,963:  Freeze 
Dried  Red  Blood  Cells,  Navy  Case  No. 
76,391  and  U.S.  Patent  No.  5,736,313: 
Method  of  Lyophilizing  Platelets  by 
Incubation  with  High  Carbohydrate 
Concentrations  and  Supercooling  Prior 
to  Freezing,  Navy  Case  No.  76.086. 
ADDRESSES:  Requests  for  copies  of  the 
inventions  cited  should  be  directed  to 


the  Naval  Research  Laboratory,  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320.  and  must 
include  the  Navy  Case  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
A.  Regeon,  Acting  Head,  Technology 
Transfer  Office,  NRL  Code  1004,  4555 
Overlook  Avenue,  SW.,  Washington,  DC 
20375-5320,  telephone  (202)  767-7230. 
Due  to  temporary  U.S.  Postal  Service 
delays,  please  fax  (202)  404-7920,  e- 
Mail:  regeon@nri.navy.mil  or  use  courier 
delivery  to  expedite  response. 

Authority:  35  U.S.C.  207,  37  CFR  part  404.) 

Dated:  September  22,  2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-24376  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act;  Notice  of  MIeeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  two  meetings  described- 
below.  The  Board  will  also  conduct  a 
series  of  public  hearings  pursuant  to  42 
U.S.C.  2286b  and  invites  any  interested 
persons  or  group  to  present  any 
comments,  technical  information,  or 
data  concerning  safety  issues  relates  to 
the  matters  to  be  considered. 

TIME  AND  DATE  OF  MEETING:  9  a.m., 
October  21,  2003,  and  9  a.m.,  October 
23,  2003. 

PLACE:  Defense  Nuclear  Facilities  Safety 
Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW.,  Suite  300, 
Washington,  DC  20004-2001. 
Additionally,  as  a  part  of  the  Board's  E- 
Government  initiative,  the  meetings  will 
be  presented  live  throughout  Internet 
video  streaming.  A  link  to  these 
presentations  will  be  available  on  the 
Board's  Web  site  {http://ww.dnfsb.gov). 
STATUS:  Open.  While  the  Government  in 
the  Sunshine  Act  does  not  require  that 
the  scheduled  discussions  be  conducted 
in  a  meeting,  the  Board  has  determined 
that  open  meetings  in  this  specific  case 
further  the  public  interests  underlying 
both  the  Sunshine  Act  and  the  Board's 
enabling  legislation. 
MATTERS  TO  BE  CONSIDERED:  The  Board 
has  been  reviewing  the  Department  of 
Energy's  (DOE)  current  oversight  and 
management  of  the  contracts  and 
contractors  it  relies  upon  to  accomplish 
the  mission  assigned  to  DOE  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 


We  will  focus  on  what  impact,  if  any, 
DOE's  new  initiatives  may  have  upon 
assuring  adequate  protection  of  the 
health  and  safety  of  the  public  and 
workers  at  DOE's  defense  nuclear 
facilities.  The  second  and  third  public 
meetings  will  collect  information 
needed  to  understand  and  address  any 
health  or  safety  concerns  that  may 
require  Board  action.  This  will  include, 
but  is  not  limited  to,  presentations  by 
DOE  and  the  National  Nuclear  Security 
Administration  (NNSA)  to  explain  their 
contract  management  and  oversight 
initiatives,  presentations  by  Federal  and 
industry  experts  in  Federal  contracting 
for  essential  and  high  risk  government 
services;  and  possibly  further 
presentations  by  Board  staff. 

The  Board  has  identified  several  key 
areas  that  will  be  better  examined  in 
public  meetings.  For  example,  during 
the  October  21st  meeting,  DOE  and  , 
NNSA  will  discuss  their  new 
approaches  which  increase  DOE's  and 
NNSA's  reliance  upon  contractor  self- 
assessment  programs  while  decreasing 
Federal  oversight.  Diuing  the  October 
23rd  meeting,  the  Board  will  hear  from 
representatives  from  the  aerospace 
industry.  The  information  gathered  at 
that  time  will  explore  Federal  contract 
management  and  oversight  experience 
and  will  provide  relevant  reference 
experience. 

In  subsequent  public  meetings,  the 
Board  will  explore  in  more  depth  the 
field  application  of  Federal  management 
and  oversight  policies  being  developed 
by  DOE  and  NNSA  for  defense  nuclear 
facilities.  The  public  hearing  portions 
are  independently  authorized  by  42 
U.S.C.  2286b. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004-2901,  (800)  788- 
4016.  This  is  a  toll-free  number. 

SUPPLEMENTARY  INFORMATKM:  Requests 
to  speak  at  the  hearings  may  be 
submitted  in  writing  or  by  telephone. 
The  Board  asks  that  commentators 
describe  the  nature  and  scope  of  their 
oral  presentation.  Those  who  contact 
the  Board  prior  to  close  of  business  on 
October  20,  2003,  will  be  scheduled  for 
time  slots,  beginning  at  approximately 
11:30  a.m.,  for  the  October  21st  meeting. 
Those  who  contact  the  Board  prior  to 
close  of  bi.siness  on  October  22,  2003, 
will  be  scheduled  for  time  slots, 
beginning  at  approximately  11:30  a.m., 
for  the  October  23rd  meeting.  The  Board 
will  post  a  schedule  for  those  speakers 
who  have  contacted  the  Boardbefore 
each  hearing.  The  posting  will  be  made 
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at  the  entrance  to  the  Public  Hearing 
Room  at  the  start  of  each  9  a.m.  meeting. 

Anyone  who  wishes  to  comment  or 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to,  making  an  oral 
presentation.  The  Board  Members  may 
question  presenters  to  the  extent 
deenied  appropriate.  Dociunents  will  be 
accepted  at  the  meeting  or  may  be  sent 
to  the  Defense  Nuclear  Facilities  Safety 
Board's  Washington,  DC,  office.  The 
Board  will  hold  the  record  open  until 
November  24,  2003,  for  the  receipt  of 
additional  materials.  Transcripts  of  the 
meetings  will  be  made  available  by  the 
Board  for  inspection  by  the  public  at  the 
Defense  Nuclear  Facilities  Safety 
Board's  Washington  office  and  at  DOE's 
public  reading  room  at  the  DOE  Federal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meetings  and 
hearings,  to  recess,  reconvene, 
postpone,  or  adjourn  the  meetings  and 
hearings,  conduct  further  reviews,  and 
otherwise  exercise  its  power  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 

Dated:  September' 24,  2003. 
J6hn  T.  Conway, 
Chairman. 
IFR  Doc.  03-24637  Filed  9-24-03;  3:56  pm) 

BILUNG  CODE  3C70-01-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

» 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
27,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regiilatory  Affairs, 
Attention:  Karen  Lee,  Department  of 
Education,  Office  of  Management  and 
Budget,  725  17th  Street,  NW,  Room 
ia235,  New  Executive  Office  Building. 
Washington,  DC  20503  or  should  be 
electronically  mailed  to  the  Internet 
address  Karen_F._Lee@omb.eop.gov. 
SUPPLEMENTARY  INFORMATIOM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OKffl)  provide  interested 
Federal  agencies  and  the  public  an  early 


opportunityito  comment  on  information 
collection  rdquests.  OMB  may  amend  or 
waive  the  re  ijuirement  for  public 
consultation  to  the  extent  that  public 
participatioi  i  in  the  approval  process 
would  defeajt  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law  J  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Offiqe  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  QMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Suiunary  of  the  collection;  (4) 
Description  pf  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  ahd  (6)  Reporting  and/or 
Recordkeeping  bizrden.  OMB  invites 
public  corns  lent. 

Dated:  Sept  imber  23,  2003.    > 
Angela  C.  An  ington. 

Leader,  Regul  itory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 


QfiBceofSp^al 
Rehabilitati  re 


Education  and 
Services 


Type  ofRi  view:  Reinstatement. 

Title:  Natibnal  Early  Intervention 
Longitudinal  Study  (NEILS). 

Frequeitcv:  Semi-annually;  annually; 
biennially. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local  <  r  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Respon!  es:  634. 
Burden  Houirs:  267. 

Abstract:  KEILS  will  provide  the  first 
national  picjure  of  the  experiences  and 
outcomes  oninfants/toddlers  in  early 
intervention!  "^^^  study  will  inform 
special  eduoation  policy  development 
and  support  Government  Performance 
and  Results  Wet  (GPRA)  measm-ement 
and  Individuals  with  Disabilities 
Education  Act  (IDEA)  reauthorization 
with  data  frbm  parents,  service 
providers,  and  teachers  of  children  who 
received  eany  intervention  services. 

Requests  ror  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  Erom  http:// 
edicsweb.ea^gov,  by  selecting  the 
"Browse  Peading  Collections"  link  and 
by  clicking  (  n  link  number  2310.  When 
you  access  t  le  information  collection, 
click  on  "Dc  wnload  Attachments"  to 
view.  Writte  q  requests  for  information 


should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
ViVan.fleese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  bvuden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[PR  Doc.  03-24413  Filed  9-25-03;  8:45  am] 
SILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

[Solicitation  Number  DE-PS36-03GO9301 6] 

Hydrogen  Education  Development 

agency:  Golden  Field  Office,  U.S. 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  issuance  of  solicitation 
for  financial  assistance  applications. 

SUMMARY:  The  Hydrogen,  Fuel  Cells, 
and  Infrastructure  Technologies 
Program  of  the  Department  of  Energy 
(DOE)  Office  of  Energy  Efficiency  and 
Renewable  Energy  is  soliciting  financial 
assistance  Applications  with  the 
objective  of  contributing  to  industry 
efforts  and  the  President's  Hydrogen 
Fuel  Initiative  in  developing  a  path  to 
a  hydrogen  economy.  DOE  intends  to 
provide  financial  support  for  this  effort 
under  authority  of  the  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91. 
DOE  is  soliciting  Applications  for 
hydrogen  education  development 
activities. 

DATES:  The  Solicitation  was  issued  on 
September  13,  2003  with  a  closing  date 
on  December  4,  2003. 
ADDRESSES:  To  obtain  a  copy  of  the 
Solicitation,  interested  parties  should 
access  the  DOE  Industry  Interactive 
Procurement  System  (IffS)  Web  site. 
The  Solicitation  can  be  obtained 
directly  through  DPS  at  http://e- 
center.doe.govhy  Browsing 
Opportunities  by  Program  Office,  (Enter 
IIPS),  Financial  Assistance,  Golden 
Field  Office,  and  then  selecting  this 
Solicitation  number.  DOE  will  not  issue 
paper  copies  of  the  Solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Damm,  Contracting  Officer,  via 
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facsimile  to  (303)  275-4788  or 
electronically  to 

james.damm@go.doe.gov.  Solicitation 
questions  must  be  submitted  through 
IIPS  per  the  instructions  contained  in 
the  Solicitation.  Responses  to  questions 
will  be  posted  on  the  IIPS  Web  site. 
Further  information  on  DOE's 
Hydrogen,  Fuel  Cells,  and  Infrastructure 
Technologies  Program  can  be  viewed  at 
http://www.eere,energy.gov/ 
hydrogenandfuelcells. 

SUPPLEMENTARY  INroRMATK>N:  Under  this 
Solicitation,  DOE  seeks  Applications  for 
four  specific  activities  intended  to 
educate  key  target  audiences,  including 
teachers,  students,  and  the  public  about 
the  use  of  hydrogen  as  an  energy  carrier 
and  the  future  path  to  a  hydrogen 
economy. 

Awards  imder  this  Solicitation  will  be 
Grants  or  Cooperative  Agreements  with 
terms  of  one  to  five  years  beginning  in 
Fiscal  Year  2004.  Subject  to  the 
availability  of  annual  congressional 
appropriations,  the  total  cumulative 
DC3e  funding  available  under  this 
Solicitation  for  all  projects  is 
anticipated  to  be  between  $1  million 
and  $3.5  million  over  the  five-year 
period.  The  minimum  required  cost 
share  varies  by  specific  activity  and  will 
be  specified  in  the  Solicitation. 

Issued  in  Golden,  Colorado. 
leny  L.  Zimmer, 

Director,  Office  of  Acquisition  and  Financial 
Assistance. 

[FR  Doc.  03-24349  Filed  9-25-03;  8:45  am] 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  a  Financial 
Assistance  Solicitation 

AGENCY:  National  Energy  Technology 

Laboratory,  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  availability  of  a 

financial  assistance  solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  a  Financial  Assistance 
Solicitation  No.  DE-PS26-04NT41898 
entitled  "Support  of  Advanced  Coal 
Research  at  U.S.  Colleges  and 
Universities."  Pursuant  to  10  CFR 
600.6(b),  DOE  has  determined  that 
issuance  of  this  financial  assistance 
solicitation  on  a  restricted  eligibility  is 
necessary  and  appropriate. 

In  support  of  advanced  coal  research 
to  U.S.  colleges  and  universities, 
financial  assistance  awards  under  this 
Program  Solicitation  are  intended  to 
maintain  and  upgrade  the  education, 
training,  and  research  capabilities  of  our 
colleges  and  universities  in  the  fields  of 


science,  environment,  energy,  and 
technology  related  to  coal.  TTie 
involvement  of  professors  and  students 
generates  fresh  research  ideas  and 
enhances  the  education  of  futiire 
scientist  and  engineers. 

DATES:  The  solicitation  will  be  available 
for  downloading  on  the  DOE/NETL's 
Home  page  at  http://www.netl.doe.gov/ 
business  and  the  IIPS  "Industry 
Interactive  Procurement  System" 
Internet  page  located  at  bttp://e- 
center.doe.gov  on  or  about  September 
26,  2003.  Applications  must  he  prepared 
and  submitted  in  accordance  with  the 
instructions  in  the  Program  Solicitation 
and  must  be  received  by  November  6, 
2003.  Prior  to  submitting  your 
application  to  the  solicitation, 
periodically  check  the  NETL  Web  site 
for  any  an.endments. 

FOR  FURTHER  INFORMATION  CONTACT:  Jodi 
L.  Collins,  MS  107,  U.S.  Departr  •■  nt  of 
Energy,  National  Energy  Technology 
Laboratory,  3610  Collins  Ferry  Road, 
P.O.  Box  880,  Morgantown,  WV  26507- 
0880,  E-mail  Address: 
iodi.collins@netl.doe.gov.  Telephone 
Number:  (304)  285-1390. 

SUPPLEMENTARY  INFORMATION:  Through 
Program  Solicitation  DE-PS26- 
04NT41898,  the  DOE  is  interested  in 
applications  from  U.S.  colleges  and 
universities,  and  university-affiliated 
research  centers  submitting  applications 
through  their  respective  universities. 
Applications  will  be  selected  to 
complement  and  enhance  research 
being  conducted  in  related  Fossil 
Energy  programs.  Applications  will  be 
subjected  to  a  merit  review  by  a 
technical  panel  of  DOE  subject-matter 
experts  and  external  peer  reviewers. 
Awards  will  be  made  to  a  limited 
number  of  applicants  based  on:  The 
scientific  merit  of  the  applications, 
application  of  relevant  program  policy 
factors,  and  the  availability  of  funds. 

Eligibility 

To  assure  this  Program  continues  to 
support  the  performance  of  high  quality 
fundamental  research  by  professors  and 
students  at  U.S.  colleges  and 
universities,  applications  must  be 
submitted  by  U.S.  colleges,  universities, 
and  university-affiliated  research 
institutions  provided  the  following 
criteria  are  met: 

•  Principal  Investigator  or  a  Co- 
Principal  Investigator  listed  on  the 
application  is  a  teaching  professor  at  the 
submitting  university.  If  this  condition 
is  met,  other  participants,  including  Co- 
Principal  Investigators  or  research  staff, 
who  do  not  hold  teaching  positions  may 
be  included  as  part  of  the  research. 


•  Proposals  from  university-affiliated 
research  institutions  must  be  submitted 
through  the  college  or  university  with 
which  they  are  affiliated. 

•  At  least  one  student  registered  at 
the  university  is  to  receive 
compensation  for  work  performed  in  the 
conduct  of  research  proposed  in  the 
Core  and  the  Innovative  Concepts 
Phase-n  Subprograms.  This  criterion  is 
not  applicable  in  the  Innovative 
Concepts  Phase-I  Subprogram  where  the 
grants  are  of  shorter  duration  and 
funded  at  lower  levels  to  develop 
unique  ideas  applicable  to  coal 
utilization  and  conversion. 

•  Under  the  Innovative  Concepts 
Phase-I  Grants,  research  may  be  done  by 
either  the  Principal  Investigator, 
postdoctoral  students,  or  graduate 
students. 

Additional  restricted  eligibility  is  also 
imposed  on  the  Innovative  Concepts 
Phase-II  Grants.  Only  Innovative 
Concepts  Phase-I  grantees  will  be 
eligible  to  compete  for  subsequent 
Phase-II  continuation  of  their  Phase-I 
projects. 

Background 

FY  2004  Focus  Areas/Technical  Topics 

The  current  landscape  of  the  U.S. 
energy  industry,  not  imlike  that  in  other 
parts  of  the  world,  is  imdergoing  a 
transformation  driven  by  changes  such 
as  deregulation  of  power  generation, 
more  stringent  environmental  standards 
and  regulations,  climate  change 
concerns,  and  other  market  forces.  With 
these  changes  come  new  players  and  a 
refocusing  of  existing  players  in 
providing  energy  services  and  products. 
The  traditional  settings  of  how  energy 
(both  electricity  and  fuel)  is  generated, 
transported,  and  utilized  are  likely  to  be 
very  different  in  the  coming  decades.  As 
market,  policy,  and  regulatory  forces 
evolve  and  shape  the  energy  industry 
both  domestically  and  globally,  the 
opportunity  exists  for  university, 
government,  and  industry  partnerships 
to  invest  in  advanced  fossil  energy' 
technologies  that  can  return  public  and 
economic  benefits  many  times  over. 
These  benefits  are  achievable  through 
the  development  of  advanced  coal 
technologies  for  the  marketplace. 

Energy  from  coal-fired  powerplants 
will  continue  to  play  a  dominant  role  as 
an  energy  source,  and  therefore,  it  is 
prudent  to  use  this  resource  wisely  and 
ensure  that  it  remains  part  of  the 
sustainable  energy  solution.  In  that 
regard,  our  focus  is  on  pathways  to 
clean,  affordable  energy  achieved 
through  a  combination  of  technology 
evolution  and  innovation  aimed  at 
creating  the  most  advanced  collection  of 
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flexible,  clean,  efficient,  competitively 
priced  coal-derived  products,  and  low- 
cost  environmental  compliance  energy 
systems.  Subsequently,  this  focus 
remains  key  to  this  nation's  continuing 
prosperity  and  our  commitment  to 
tackle  environmental  challenges, 
including  climate  change.  It  is 
envisioned  that  these  advanced  systems 
can  competitively  produce  low-cost 
electricity  at  efficiencies  higher  than 
60%  with  coal.  This  class  of  facilities 
will  involve  "near-zero  discharge" 
energy  plants — virtually  no  emissions 
will  escape  into  the  environment.  Sulfur 
dioxide  and  nitrogen  oxide  pollutants 
would  be  removed  and  converted  into 
environmentally  benign  substances, 
perhaps  fertilizers  or  other  commercial 
products.  Carbon  dioxide  could  be  (1) 
concentrated  and  either  recycled  or 
disposed  of  in  a  geologically  permanent 
manner,  or  (2)  converted  into 
industrially  useful  products,  or  (3)  by 
creating  offsetting  natural  sinks  for  CO2. 

Coal-fired  powerplants  remain  the 
major  soiuce  of  electricity  for  the  world 
while  distributed  generation,  including 
renewables,  will  assume  a  growing 
share  of  the  energy  market. 
Technological  advances.finding  their 
way  into  fiiture  markets  could  result  in 
advanced  co-production  and  co- 
processing focilities  around  the  world, 
based  upon  Vision  21  technologies 
developed  through  universities, 
government,  and  industry  partnerships. 

Recent  improvements  within 
advanced  coal-based  power  systems,  in 
many  ways  is  the  culmination  of 
decades  of  power  and  fuels  research  and 
development  (R&D>.  The  most  advanced 
systems  have  the  full  energy  potential  of 
fossil  fuel  feedstocks  and  "opportunity" 
feedstocks  such  as  biomass,  petroleiun 
coke,  and  other  materials  that  might 
otherwise  be  considered  as  wastes,  can 
be  tapped  by  integrating  advanced 
technology  "modules."  These 
technology  modules  include  fuel- 
flexible  coal  gasifiers  and  combustors, 
gas  for  fuels  and  chemical  synthesis  and 
can  be  built  in  the  configuration  best 
suited  for  its  market  application  by 
combining  technology  modules. 
Designers  of  these  systems  would  tailor 
their  use  of  the  desired  feedstocks  and 
produce  the  desired  products  by 
selecting  and  integrating  the  appropriate 
"technology  modules." 

The  DOE  goals  for  these  advanced 
systems  are  to  effectively  eliminate,  at 
competitive  costs,  environmental 
concerns  associated  with  the  use  of 
fossil  fuel  for  producing  electricity  and 
transportation  fuels.  Research  objectives 
for  these  advanced  power  systems  are 
based  on  three  premises:  that  we  will 
n^ed  to  rely  on  fossil  fuels  for  a  major 


share  of  our  electricity  and 
transportatii  in  fuel  needs  well  into  the 
twenty-first  century;  that  it  makes  sense " 
to  rely  on  a  liverse  mix  of  energy 
resources,  including  coal,  gas,  oil, 
biomass  anc  other  renewables,  nuclear, 
and  so-calle  i  "opportunity"  resources, 
rather  than  ( >n  a  reduced  subset  of  these 
resources;  a  id  that  RficD  directed  at 
resolving  01  r  energy  and  environmental 
issues  can  fi  ad  affordable  ways  to  make 
energy  conversion  systems  meet  ever 
more  strict  ( nvironmental  standards. 
To  develop  and  sustain  a  national 
program  of  1  iniversity  research  that 
advances  th  j  previously  stated 
objectives,  I OE  is  interested  in 
iimovative  and  fundamental  research 
pertinent  tojcoal  conversion  and 
utilization.  Xo  accomplish  the  program 
objective,  amplications  will  be  accepted 
in  three  pro  ;ram  areas:  (1)  The  Core 
Program  an<  (2)  The  Innovative 
Concepts  Pi  ase-I  Program,  and  the 
Innovative  ( ioncepts  Phase-II  Program. 

Core  Progra  n 

The  DOE  mticipates  funding  at  least 
one  proposal  in  each  focus  area  under 
the  Core  Program;  however,  IKDE 
reserves  thejright  not  to  fund  any  of  the 
proposals  iq  a  given  area  if  they  do  not 
meet  programmatic  needs  of  the  agency. 
Additionally,  high-quality  proposals  in 
a  higher  raiuced  focus  area  may  be  given 
more  consiqeration  during  the  selection 
process.  Research  in  the  Core  Program  is 
limited  to  ti  e  following  six  (6)  focus 
areas  and  ar  3  listed  in  descending  order 
of  programn  latic  priority: 

Materials  fo '  Advanced  Fossil  Energy 
Systems 

New  mate  rials,  ideas,  and  concepts 
are  required  to  significantly  improve 
performanc*  1  and  reduce  the  costs  of 
existing  adv  meed  power  systems  or  to 
enable  the  development  of  new  systems 
and  capabilities  for  coal  combustion  and 
coal  gasificaition,  gas  separations, 
hydrogen  storage,  high-temperature  fuel 
cells,  and  a(  vanced  turbine  systems. 
Materials'  is  sues  are  related  to  operation 
in  the  hostil  3  conditions  created  when 
fossil  fuels  are  converted  to  energy. 
These  conditions  include  high 
temperaturep,  elevated  pressures, 
pressure  osdillations,  corrosive 
environmen  ts  (oxidizing  or  reducing 
conditions,  gaseous  alkali,  chloride  or 
sulfur-conta  ining  species),  surface 
coating  or  f(  uling,  and  high  particulate 
loading.  Th^  t  following  topics  are  of 
interest  in  t  lis  solicitation: 


(a)  Computi 
Temperaturfe 


-Aided  Design  of  High- 
Materials 


The  quest  for  high-temperature 
materials  is  one  of  the  dominant  themes 


in  materials  development  for  efficient 
energy  systems.  High-temperature 
materials  is  a  fast-moving  research  area 
with  numerous  practical  applications. 
Materials  that  can  withstand  extremely 
high  temperatures  and  extreme 
environments  are  generating 
considerable  attention  worldwide; 
however,  designing  materials  that  have 
low  densities,  elevated  melting 
temperatiues,  oxidation  resistance, 
creep  resistance,  and  intrinsic  toughness 
encompass  some  of  tbe  most 
challenging  problems  in  materials 
science.  The  search  for  high- 
temperature  materials  is  largely  based 
on  traditional,  trial-and-error 
experimental  methods  which  are  costly 
and  time-consuming.  An  effective  way 
to  accelerate  research  in  this  field  is  to 
use  advances  in  materials  simulations 
and  high  performance  computing  and 
conununications  to  guide  experiments. 
This  syaeTgy  between  experiment  and 
advanced  materials  modeling  will 
significantly  enhance  the  synthesis  of 
novel  high-temperature  materials.  The 
studies  should  only  address  materials  of 
interest  to  fossil  energy  conversion 
systems. 

(b)  Coatings  for  Coal-Fired 
Environments 

Coatings  with  superior  corrosion 
resistance  in  oxidizing,  sulfidizing, 
carburizing  and  water-containing 
environments  are  needed  to  sustain  the 
life  of  advanced  energy  systems.  They 
are  of  particular  interest  for  improving 
the  corrosion  resistance  of  Fe-  and  Ni- 
base  alloys  to  achieve  higher  operating 
temperatures  in  fossil  energy  systems 
where  sulfur  and  water  vapor  can  cause 
severe  oxidation  problems.  For 
optimiun  utilization  of  new  coatings, 
one  needs  sufficient  data  about  their 
potential  benefits  in  terms  of  lifetime 
and  applicable  environments.  In  order 
to  address  that  issue,  model  coatings 
need  to  be  fabricated  for  corrosion 
testing  and  diffusion  studies  aimed  at 
developing  a  comprehensive  lifetime 
evaluation  approach  for  the  coatings.  At 
least  one  ferritic  and  one  austenitic 
alloy  should  be  selected  as  substrate 
materials  for  study.  Additionally, 
nickel-based  superalloys  are  also  of 
interest. 

(c)  Materials  for  Hydrogen  Storage 

Another  critical  need  of  advanced 
energy  systems,  is  the  development  of 
materials  for  hydrogen  storage.  These 
may  include  alloys  and  intermetallics, 
sodium  and  lithiimi  alanates, 
nanocubes,  carbon  nanotubes  or  other 
emerging  materials.  Factors  that  are 
relevant  for  useful  materials  are 
hydrogen  storage  density  and  stability  at 
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commercially  relevant  conditions  of 
temperature  and  pressure.  Experimental 
studies  should  include  analjrtical 
methods  such  as  XRD,  SEM,  TEM  and 
pressure-composition  isotherm 
measurements  to  determine  the  phase 
purity,  microstructure  and  hydrogen 
absorption  characteristics.  The 
investigations  should  aim  to  optimize 
the  hydrogen  absorption  characteristics, 
such  as  the  amoimt  of  hydrogen 
absorbed,  the  plateau  pressure  and 
kinetics  by  modifying  the  composition 
of  the  material  and  its  microstructure. 

Sensors  and  Control 

DOE/NETL's  Advanced  Research 
Program  is  aimed  at  bridging  the  gap 
between  the  basic  sciences  and  applied 
research  as  it  relates  to  fossil  energy 
applications.  One  area  in  which  this 
transitional  fundamental  type  research 
is  needed  is  in  the  area  of  novel  high 
temperature  materials  that  can  be  used 
in  the  febrication  of  miniaturized  in-situ 
sensing  devices  for  the  measurement  of 
various  gas  species. 

Available  sensors  for  measuring 
gaseous  emission  of  CO,  CO2,  HC's,  Hg, 
H2S,  NOx.  etc.  cannot  withstand  the 
high  temperatiu-e,  hostile  environments 
foimd  in  advanced  fossil  energy 
systems.  Experimental  research  projects 
are  sought  for  the  development  of 
materials  suitable  for  the  production  of 
low  cost  disposable  sensors  which  can 
be  used  in  a  "plug  and  play"  fashion  for 
the  detection  of  various  fossil  fuel  gases 
imder  high  temperature  (>500  °C)  and 
high  pressure  (200  psi)  conditions. 
Fimdamentally-based  research  programs 
focused  on  new  materials  (including 
material  matrices,  functionalized  or 
coated  substrates,  doped  ceramics,  nano 
derived  micro  structures)  such  that  the 
bulk  properties  of  the  material  can  be 
utilized  in  miniaturized  devices  with 
sensing  characteristics  at  high 
temperature  are  encouraged. 

The  long  term  envisioned  use  of  the 
materials  will  be  to  fabricate  low  cost 
micro  sensors  that  can  be  used  and 
easily  replaced  after  18Q-360  days  of 
exposure  to  the  harsh  conditions  found 
in  ultra  clean  fossil  energy  applications. 
Hence  the  promising  candidates 
identified  as  a  result  of  this  fundamental 
research  will  be  explored  to  address  cost 
associated  with  the  development  and 
fabrication  processes  that  would 
provide  sensing  devices  for  commercial 
applications. 

While  revolutionary  ideas  that  have 
the  soiuid  scientific  basis  to  support 
significant  advancements  in  this  area 
are  sought,  experimental  studies  with 
material  systems  in  which  the  sensing 
properties  are  understood  are 
discouraged. 


Measurement  and  Technology  for 
Gasification 

To  sustain  our  nation's  economic 
growth,  utilization  of  our  most  abimdant 
fossil  energy  resource,  coal,  in  an 
efficient  and  environmentally 
responsible  manner  is  needed. 
Consequently,  the  DOE  is  supporting 
the  development  of  advanced 
technology  power  plants  that  offer 
higher  efficiency,  lower  emissions,  and 
reduced  capital  and  operating  costs. 
Gasification  technologies  are  key  to 
addressing  several  of  the  advanced 
technologies  issues  of  clean  production 
of  electric  power,  hydrogen  for  the  new 
"hydrogen  economy,"  and  industrial 
chemicals  or  refined  fuels  while 
reducing  the  impacts  on  water 
resources,  solid  waste  disposal,  and 
capturing  carbon  dioxide  (CO2)  that  is 
generated  in  the  use  of  fossil  fuels.  To 
meet  the  demands  of  the  Hydrogen 
Initiative,  the  requirements  for  fuel  cell 
and  advanced  turbine  power  units,  and 
to  meet  the  increasingly  stringent 
environmental  regulations,  the  synthesis 
gas  produced  by  gasification  wiU  need 
to  be  cleaned  to  tighter  specifications. 
At  the  same  time,  the  gasification  and 
gas  cleanup  processes  will  need  to  have 
reduced  costs,  improved  reliability,  and 
the  ability  to  be  readily  integrated  for 
increased  efficiency.  These 
improvements  will  enable  the 
integration  of  advanced  concepts  for 
high-efficiency  power  generation  and 
pollution  control  into  a  class  of  fuel- 
fiexible  facilities  capable  of  operating 
with  near  zero  enviromnental 
emissions.  Based  on  gasification,  there 
are  a  variety  of  configurations  to  meet 
differing  market  needs,  includirig  both 
distributed  and  central  generation  of 
power.  The  development  and 
optimization  of  advanced  coal  gasifiers 
will  be  critical  to  the  success  of  this 
program.  This  topic  seeks  to  develop 
key  support  technologies  and 
measurement  techniques  for  these 
gasifiers.  Grant  applications  are  sought 
only  in  the  following  subtopics: 

a.  Advanced  Refractory  Systems  for 
Gasification  Systems 

Refi^ctory  liners  in  high  temperature 
slagging  gasifiers  are  known  to  undergo 
significant  deterioration  over  a 
relatively  short  period  of  time,  requiring 
considerable  maintenance.  Depending 
upon  the  operating  temperatiu^  of  the 
gasifier,  plant  size,  and  the  feedstock, 
refractory  Kners  last  only  6-18  months 
and  cost  over  $1  million  in  materials, 
manpower,  and  lost  revenues  to  replace. 
Therefore  grant  applications  are  sought 
to  develop  advanced  refi^actory  systems 
or  new  materials  with  an  expected 


useful  life  of  three  or  more  years.  Of 
particular  interest  are  materials  with  the 
ability  to  withstand  multiple  feed  stocks 
such  as  coal,  biomass,  and  petroleum 
coke,  and  materials  that  contain  no 
chromium. 

b.  On-Line  Flow  and  Composition 
Measurements  for  Gasification  Systrans 

The  ability  to  measure,  control,  and 
quickly  respond  to  fluctuations  in  the 
flow  quantities  and  composition  of  feed 
streams  to  gasifiers  and  in  the  synthesis 
gas  product  stream  can  be  crucial  to 
maintaining  performance  to  design 
standards  and  keeping  the  production  of 
gasifiers  on-stream  at  high  capacity 
factors.  Real-time  and  on-stream 
measurements  are  likely  to  be  helpful  in 
identifying  systems  upsets  and 
responses  to  protect  downstream 
equipment.  Grant  applications  are 
sought  to  develop  robust  on-line 
measurement  and  control  systems  for  (1) 
feeding  abrasive  and  eroding  solids 
across  pressure  barriers  to  lOOO  psi  into 
gasifiers,  and  for  (2)  product  synthesis 
gas  streams  at  high  temperatures  (to 
2500  °F)  and  high  pressure  (to  1000  psi) 
laden  with  aggressive  particulates. 
Gasifier  feeds  are  typically  water 
slurries  with  loadings  of  50  to  70% 
sofids,  or  pneumatically  fed  dry 
pulverized  solids.  The  feed  may  contain 
coal,  pet  coke,  coal-pet  coke  mixtures 
(typical  50-50%),  water  as  slurry  agent, 
or  biomass  (typically  10-20%).  On-line 
measurements  of  feed  quantities  and 
composition  should  address  attributes 
such  as  particle  size  distribution, 
particle  loading,  coal/pet  coke/biomass 
composition  changes,  and  amount  of 
water.  The  synthesis  gas  product  will 
typically  contain  bulk  constituents  (CO. 
CO2,  H2,  H2O,  CH4),  major  contaminants 
(H2S,  COS,  NH3,  CI),  and  trace 
contaminants  (Hg,  As,  Se,  V,  Ni}.  On- 
line measurement  of  any  or  all  of  these 
constituents  at  gasifier  exit  conditions  of 
high  temperature  and  pressure  will 
enable  more  direct  control  of  the 
operation  of  the  gasifier. 

c.  Novel  CO2  and/or  Hydrogen 
Separation  Technology 

One  vision  of  clean  energy  in  the 
futvire  is  to  make  hydrogen  fitim  coal  in 
an  ultra-clean  production  plant.  In  this 
vision,  coal  is  gasified  using  oxygen, 
and  the  resultant  syngas  (mostly  CO,  H2 
and  H2O)  is  then  turned  into  a  stream 
of  predominantly  H2  and  CO2  through 
the  water-gas-shift  reaction.  The 
purpose  of  hydrogen  separation 
technology  is  to  economically  transform 
this  mixed  gas  into  two  pure  streams: 
One  of  H2,  and  one  of  CO2.  The  mixed 
gas  stream  is  expected  to  be  450-500  °F 
and  300  psi.  Most  current  projects  in 
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hydrogen  separations  are  membrane 
processes.  The  only  non-membrane 
process  is  the  hydrate  process,  which 
must  operate  at  low  temperatures.  This 
solicitation  seeks  completely  novel  CC)2 
and/or  H2  separation  technologies,  with 
particular  interest  in  technologies  that 
maintain  CO2  pressure  and  do  not 
require  a  significant  drop  in 
temperature. 

Partitioning  and  Mechanism  Studies  for 
Mercury  and  Associated  Trace  Metals 
Within  Coal-Fired  Processes 

Understanding  mercury  chemistry 
and  process-related  speciation 
mechanisms  and  transformations  in 
laboratory  experiments  provide 
necessary  steps  to  first  understanding 
partitioning  and  subsequently 
developing  mercury  removad  processes 
for  advanced  power  systems,  i.e., 
industrial  and  coal-fired  applications  for 
PC-boilers,  cyclone  boilers,  tangentially- 
fired  boilers,  fluidized-bed  boilers  and 
gasification  processes.  Past  research  has 
shown  a  reasonable  link  between 
mercury  speciation  and  several 
parameters  including  the  various 
constituents  of  fly  ash  (i.e.,  imbumed 
carbon/  LOI);  fly  ash  properties  (such  as 
fly  ash  alkalinity);  and  process  specific 
information  (coal  rank,  boiler  type,  flue- 
gas  temperature,  CI  concentration,  NOx 
concentration,  sulfur  compounds,  and 
CO/CO2  concentrations).  Grant 
applications  are  sought  to  further 
understand  partitioning  and  chemistry 
of  mercury  and  other  trace  metal  and 
organic  substances  in  coal-fired 
(bitimiinous,  subbituminous,  and 
lignite)  systems.  Specifically,  modeling 
or  experiments  using  statistical  analysis 
of  these  identified  parameters  on 
chemical  intermediaries  and 
mechanisms  is  sought. 

Solid  Oxide  Fuel  Cells  (SOFC)  Sealing 
Systems 

A  secure  future  for  our  Nation 
depends  on  the  continued  availability  of 
reliable,  a^ordable,  and 
environmentally-safe  technologies  for 
production  of  energy  from  advanced 
power  systems,  such  as  fuel  cells.  Solid 
oxide  fuel  cells  are  capable  of  operating 
on  a  variety  of  fossil  fuels,  including 
coal  derived  synthesis  gas.  Currently, 
numerous  SOFC  design  concepts  are 
imder  development  by  industry.  These 
industrial  developers  have  identified 
sealing  as  a  top-priority  technical  barrier 
in  their  efforts  to  conunercialize 
advanced  power  generation  systems 
based  on  solid  oxide  fuel- cell 
technology  and  operating  on  coal  and 
other  fossil  fuels.  These  seals  have  a 
demanding  set  of  imposed  performance 
criteria  due  to  the  extreme  SOFC 


operation  en  idronment.  The  seals  must 
prevent  the  1  aixing  of  fuel  and  oxidant 
streams  as  wiell  as  prevent  reactant 
escape  to  the  surroimding  environment. 
The  seal  material  must  have  a  low 
electrical  coiductivity  and  be 
mechanically  and  chemically  stable 
under  reducing/oxidizing/wet 
conditions,  as  well  as  with  oxidizing 
and  reducing  environments  separated 
by  the  seal.  Of  particular  importance  is 
the  ability  to  seal,  with  adequate  bond 
strength,  materials  [e.g.  Fe-Cr  alloys,  Ni- 
YSZ  cermet  ^d  LSM)  vdth  differing 
coefficients  ^f  thermal  expansion  (CTE), 
and  do  so  w$ile  exposed  to  temperature 
transients  o\|er  a  range  from  room 
temperature  up  to  SOFC  operating 
temperature  1-850  °C).  In  addition,  the 
seals  must  accommodate  the  thermal 
expansion  of  the  fuel  cell  caused  by 
temperature  gradients  in  the  direction  of 
fuel  flow,  thi  result  of  the 
electrochemical  reaction,  without 
imposing  excessive  stresses  within  the 
cell.  In  the  c  ise  of  auxiliary  power  unit 
(APU)  and  n  obile  applications,  the 
seals  must  h  1  resistant  to  thermal  shock 
in  order  to  p  srmit  a  rapid  (—10  minutes) 
transition  fr(  m  ambient  to  operating 
temperature,  and  in  the  latter  case, 
vibration.  Tl  e  seal  material  must  be 
capable  of  a  service  life  of  more  than 
40,000  hour!  and  hundreds  of  thermal 
cycles  for  stJ  tionary  systems,  or  at  least 
5,000  hours  imd  3,000  thermal  cycles  for 
transportation  systems. 

Current  st)  te-of-the-art  sealing 
concepts  uti  izing  glass  or  glass-ceramic 
materials  ha'  re  been  largely  successful 
in  meeting  p  srformance  requirements  in 
the  short-ter  n.  The  viscous,  wetting 
behavior  of  { lass  facilitates  hermetic 
sealing,  and  ;lass-ceramics  avoid 
viscous  flow  and  uncontrolled, 
progressive « rystallization  during 
operation.  T  le  properties  of  these 
materials  (C  "E,  T^  for  glasses)  can  be 
affected  via  (  omposition/ structure 
modification  s.  Furthermore,  glasses  are 
relatively  ini  ixpensive  and  easily 
fabricated. 

However,  ong-term  performance 
under  therm  d  cycling  has  been 
unsatisfactoi  y.  Glasses  and  glass- 
ceramics  are  brittle;  consequently, 
thermal  strei  s-induced  bulk 
microcrackii  ig  of  the  seal,  resulting  from 
as  few  as  oni  s  start-up/shut-down/start- 
up  cycle,  ma  y  cause  unacceptable 
reactant  lealqage.  Furthermore,  these 
stresses  are  affected  by  a  host  of  factors, 
including  th  3  cell/interconnect/seal 
geometry  an  1  the  unique  component 
material  pro  )erties  of  the  particular 
SOFC  stack  1  lesign.  The  potential  for 
seal  fracture  is  exacerbated  by  the 
potential  chi  imical  reaction  of  glass  with 
metal  interci  tnnects,  resulting  in  the 


formation  of  interfacial  compounds  and/ 
or  extensive  porosity  in  the  glass  near 
the  glass/metal  interface. 

Glass,  glass-ceramic,  ceramic-filled 
glass  composite,  metal-filled  glass 
composite  and/or  ceramic-filled  metal 
composite  based  seal  materials  and 
systems  are  sought  with  significantly 
improved  long-term  durability  under 
SOFC  operating  conditions,  with 
particular  emphasis  placed  upon  the 
ability  of  the  seal  or  seal  system 
acconunodate  dimensional  changes  of 
cell  components  resulting  from  thermal 
transients  (shock)  and  thermal 
gradients.  Material  composition  and/or 
structure  modifications  may  potentially 
possess  the  capability  to  acconmiodate 
larger  displacements,  local  dimensional 
variations  and  material  movement.  In 
addition,  these  materials  must  be 
chemically  and  physically  stable  in  a 
high  temperature  reactive  environment. 
The  seal  material  must  be  compatible 
with  the  cell  and  interconnect  materials 
of  the  particular  SOFC  system  design. 
The  ultimate  objective  is  the 
development  of  an  economically- 
practical  seal  material/system  that  can 
provide  hermetic  sealing  under  all 
operating  conditions  for  the  life  of 
planar  SOFC  stacks. 

Financial  assistance  applications  are 
sought  to  research  and  develop  glass, 
glass-ceramic,  ceramic-filled  glass 
composite,  metal-filled  glass  composite 
cmd/or  ceramic-filled  metal  composite 
based  seal  materials  and  systems  to 
address  planar  SOFC  sealing  needs.  Of 
particular  interest  are  novel  seal 
concepts  focusing  on  seal  material 
composition  and  structure  with  an 
emphasis  on  attaining  long-term 
durability  under  typicd  SOFC  operating 
conditions.  Emphasis  in  this  solicitation 
is  on  investigating  and  developing 
viable  sealing  materials  for  us  with 
synthesis  coal  gas  compositions  feed  to 
SOFC.  Current  Solid-State  Energy 
Conversion  Alliance  (SECA)  program 
goals  require  a  seal  service  life  of  more 
than  40,000  hoiu-s  and  hundreds  of 
thermal  cycles  for  stationary  systems,  or 
'  at  least  5,000  hoiirs  and  3,000  thermal 
cycles  for  transportation  systems. 
Effective  sealing  cont  epts  must  perform 
under  high  temperature,  chemically 
reactive  conditions  and  need  to 
acconunodate  thermal  transient/ 
gradient-induced  movement  of  cell  and 
stack  components  and  enclosures  while 
minimizing  transmission  of  striictural 
loads  to  delicate  cell  components. 
Proposed  approaches  should  combine 
analysis  and  experimentation  to 
establish  theoretical  limits,  and  to 
evaluate  the  practical  limit  of  the 
sealing  concept.  Manufacturability  and  . 
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cost  are  also  critical  factors  in  meeting 
SECA  program  goals. 

Turbine  Combustion:  Flashback 

In  support  of  the  Turbine  Program, 
advemced  power  systems  has  goals  of 
very  low  plant  emissions  (NOx  less  than 
2-ppm)  and  turbine  combustors  capable 
of  stable  operation  with  fuel 
compositions  ranging  from  natiiral  gas 
to  a  broad  range  for  syngas.  Although 
syngas  has  wide  composition 
veuiability,  the  following  gives  an 
example  of  representative  properties  for 
a  fuel  gas  from  oxygen  blown  coal 
gasification:  25%  H2,  40%  CO,  20% 
H2O,  and  200  BTU/ft^  lower  heating 
value. 

The  primary  goal  for  the  research  is  to 
provide  fundamental  information  and 
data,  or  computational  tools,  that  will 
enable  design  of  turbine  combustors 
with  improved  stability  and  emissions. 
Proposed  research  should  give  highest 
priority  to  addressing  fuel  composition 
and  variability  issues  associated  with 
use  of  syngas  and  alternate  fuels  in  gas 
tiirbine  combustors. 

Flashback  is  an  issue  for  premixed 
combustors,  both  in  terms  of  increased 
emissions  and  hardware  damage. 
Proposals  are  sought  in  this  topic  for 
achieving  premixing  without  excessive 
pressure  drop  and  suitable  fuels  with  a 
variety  of  flame  speeds,  including 
syngas  and  hydrogen.  Research  of 
interest  includes: 

•  The  effect  of  syngas  compositions 
and  percentage  concentrations  of  higher 
hydrocarbons  in  natural  gas  on  the 
propensity  of  a  premixed  flame  to 
flashback.  Of  particular  interest  is  the 
propensity  to  flashback  in  the  presence 
of  combustion  oscillations  (either  self- 
excited  or  externdly  driven). 

•  Measiu-ement  of  flashback 
characteristics  representing  various 
fuels  and  fuel  compositions  (IGCC 
syngas,  natural  gas  composition 
variations,  liquid  fuels,  etc.),  especially 
for  high  pressures  and  in  the  700  to 
950K  temperature  range.  Of  special 
interest  is  the  effect  of  higher 
concentrations  of  H2  in  syngas  on 
flashback. 

Innovative  Concepts  Phase-I  Program 

The  DOE  anticipates  funding  at  least 
eight  awards  under  the  Phase-I  Program. 
In  the  twenty-first  century,  the 
challenges  facing  coal  and  the  electric 
utility  industry  continue  to  grow. 
Environmental  issues  such  as  pollutant 
control,  both  criteria  and  trace 
pollutants,  waste  minimization,  and  the 
co-firing  of  coal  with  biomass,  waste,  or 
alternative  fuels  will  remain  important. 
The  need  for  increased  efficiency,  . 
improved  reliability,  and  lower  costs 


will  be  felt  as  an  aging  utility  industry 
faces  deregulation.  Advanced  power 
systems,  such  as  a  Vision  21  plant,  and 
environmental  systems  will  come  into 
play  as  older  plants  are  retired  and 
utilities  explore  new  ways  to  meet  the 
growing  demand  for  electricity. 

Innovative  research  in  the  coal 
conversion  and  utilization  areas  will  be 
required  if  coal  is  to  continue  to  play  a 
dominant  role  in  the  generation  of 
electric  power.  Iimovative  Concepts 
applications  will  be  accepted  in  any  of 
the  six  (6)  focus  areas  listed  in  the  Core 
Program  above  or  the  four  (4)  technical 
Innovative  Concepts  Phase-I  Program 
areas  listed  below.  The  focus  areas 
under  the  IC  program  are  not  listed  in 
any  programmatic  priority. 

Innovative  Concepts  Phase-I  Technical 
Topics 

Water  Impacts  From  Coal-Buming 
Power  Plants 

Producing  electric  power  from  coal 
has  impacts  to  water  quality  from  the 
beginning  of  the  process,  mining  the 
coal,  to  the  disposal  of  ash  remaining 
after  the  coal  has  been  combusted.  Coal 
mining  has  left  large  amounts  of 
overburden  wastes  that  contain  sulfide 
minerals  that  weather  to  form  sulfuric 
acid.  Many  of  these  areas  are  causing 
problems  with  water  quality  and  re- 
vegetation.  It  is  estimated  that  10,000 
miles  of  streams  in  the  United  States  are 
affected  by  acid  mine  drainage.  The  EPA 
has  initiated  a  Total  Maximum  Daily 
Load  (TMDL)  program  to  restore 
impaired  water  bodies,  some  of  which 
are  degraded  from  past  mining.  Coal 
washing  is  used  to  remove  pjrritic  sulfur 
and  other  impurities  that  could  be 
emitted  into  the  air;  however, 
wastewater  from  this  process  may 
release  these  substances  to  water  bodies. 
A  large,  quantity  of  water  is  used  in 
power  plants  to  condense  the  steam 
leaving  the  tm-bine.  Once-through 
cooling  systems  can  damage  aquatic  life 
and  add  heat  to  streams.  The  ETA  has 
developed  new  regulations  under  the 
Clean  Water  Act,  section  316(b),  to 
reduce  once  thrc  igh  cooling  usage  of 
water  and  improve  cooling  water  intake 
structures.  Re-circulating  cooling  towers 
require  the  addition  of  biocides  and 
corrosion  inhibitors,  which  may  be 
released  to  water  bodies  during 
blowdowns.  Wet  scrubbing  of  air 
pollutants  from  flue  gas  generates  a 
large  quantity  pf  wastewater.  Ash  ponds 
have  the  potential  for  creating  run-off 
problems  and  groundwater  infiltration. 
Research  opportunities  for  improving 
water  quality  associated  with  coal 
combustion  for  power  generation 
include:  (1)  Novel  active  and  passive 


treatment  technologies  to  address  acid 
mine  drainage:  (2)  Innovative  solutions 
to  restoring  abandoned  mine  lands  to 
enhance  watersheds;  (3)  Improved 
intake  and  outflow  structures  for 
cooling  water;  (4)  Novel  uses  for  waste 
heat  from  power  plant  cooling;  (5) 
Advanced  water-related  sensors  and 
controls  at  power  plants  to  minimize 
adverse  impacts  to  water  quality;  (6) 
Npvel  treatment  techniques  for  scrubber 
wastewater;  and  (7)  Novel  techniques 
for  reducing  coal-washing  waste  and  ash 
pond  runoff. 

Mercury  and  Associated  Trace  Metal 
Chemistry  Studies  Within  NOx  Control 
Systems 

By  the  year  2010,  it  is  estimated  that 
over  50%  of  coal-fired  utilities  will 
install  either  selective  catal)rtic 
reduction  or  selective  non-catalytic 
reduction  units  to  meet  NOx  emission 
limits.  Understanding  mercury 
chemistry  and  process-related 
speciation  mechanisms  and 
transformations  related  to  NOx  control 
systems  would  provide  necessary 
information  to  develop  more  effective, 
less  cositly  mercury  removal  processes 
for  industrial  and  coal-fired  boilers.  Past 
research  has  shown  a  probable 
relationship  between  degree  of  mercury 
oxidatiop  and  age  of  NOx  catalyst,  coal    - 
rank,  size  (or  residence  time]  of  NOx 
control  vessel,  degree  of  NOx 
conversion,  amount  of  SO2  converted  to 
SO3,  and  anunonia  slip.  Grant 
appUcations  are  sought  to  further 
understand  partitioning  and  chemistry 
of  mercury  and  other  trace  metal  and' 
organic  substances  in  coal-fired 
(bituminous,  subbituminous,  and 
lignite)  systems  utilizing  SCR/SNCR  or 
ammonia  injection.  Specifically, 
statistical  analysis  clarifying  the 
importance  of  each  of  these  identified 
parameters  and/or  their  interactions  on 
chemical  intermediaries  and 
mechanisms  is  sought. 

Novel  Uses  of  the  Calcium  Sulfate  and 
Calcium  Sulfite-Based  FGD  Material 

In  order  to  clean  up  sulfur  dioxide 
emissions  fitim  power  plants,  many 
utilities  have  installed  either  wet  or  dry 
flue  gas  desulfurization  (FGD)  systems. 
Currently,  the  majority  of  this  FGD  - 
material  is  disposed  of  into  landfills. 
However,  there  are  some  utilities  that 
market  this  material. 

The  largest  reuse  market  of  the 
material  is  in  wallboard  manufacturing 
processes. 

•  It  is  estimated  that  in  order  to  meet 
future  stringent  air  pollution 
requirements,  many  additional  utilities 
will  install  this  technology  in  the  next 
decade.  Grant  applications  are 
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requested  that  will  look  at  novel  uses  of 
the  calcium  sulfate  and  calcium  sulfite- 
based  FGD  material. 

Development  of  Advanced  SCR 
Catalysts 

National  NOx  emissions  may  be 
capped  at  levels  well  below  current 
emissions  under  proposed  multi- 
pollutant  control  initiatives  to  address 
continued  concerns  about  secondary 
fine  particles  (including  those  formed 
by  reactions  with  NOx)  and  ozone.  Such 
proposals  would  essentially  extend  the 
current  NOx  State  Implementation  Plan 
Call  to  twelve  months  and  expand  it  to 
all  48  contiguous  states.  While  selective 
catal5rtic  reduction  (SCR)  is  the 
workhorse  for  the  largest  units  of  the 
existing  generating  fleet  in  meeting 
current  NOx  regulations,  future  more 
stringent  requirements  drive  the  need  to 
lower  the  cost  of  this  technology. 
Accordingly,  development  of  advanced 
SCR  catalyst  technology  that  is  cheaper 
and  has  fewer  balance-of-plant  issues 
than  current  SCR  technology  could  offer 
a  lower  cost  option  for  the  smaller  units. 
In  order  to  adapt  SCR  technology  to 
hard  to  retrofit  boilers,  three  options  are 
proposed  for  research: 

a.  Development  t>f  a  more  reactive 
catalyst  than  ciirrent  commercially 
available  catalysts  that  would  require  a 
smaller  reactor  with  less  catalyst  and 
able  to  operate  at  higher  gas  velocities 
to  achieve  NOx  removal  efficiencies  of 
90%. 

b.  Development  of  a  catalyst  that 
would  operate  at  low  dust  conditions 
and  temperatiues  experienced  after  the 
particulate  removal  device  to  achieve 
NOx  removal  efficiencies  of  90%. 

c.  Development  of  a  catalyst  for  items 
(1)  or  (2)  that  has  a  dual  function  of 
oxidizing  elemental  mercury. 

In  both  cases,  it  is  suggested  to  have 
the  reducing  agent  to  be  other  than  an 
ammonia-based  reagent  or  methane  due 
to  their  balance-of-plant  issues, 
availability,  and  cost.  Utilization  of 
combustion  gas  constituents  such  as 
carbon  monoxide  would  be  a  plus.  In  all 
cases,  an  economic  goal  of  developing 
the  technology  at  %  the  levelized  cost 
of  the  ciurent  state  of  the  art  SCR 
technology  should  be  established. 

The  proposal  of  the  successful 
applicants  should  be  able  to 
demonstrate  knowledge  of  the  process 
conditions  of  a  coal-fired  utility  boiler 
equipped  with  low  NOx  burners  for  the 
targeted  area  of  catalyst  development. 

Innovative  Concepts  Phase-II  Program 

The  DOE  anticipates  funding  two  to 
four  awards  in  the  Phase-II  Program. 
The  goal  of  the  Phase-II  Program,  the 
principal  R&D  effort  of  the  IC  Program, 


is  to  solicit  Research  that  augments 
research  pre  viously  funded  through  the 
Phase-I  Proj  ram.  Only  the  institutions 
receiving  a  '.  *hase-I  grant  awarded  in 
fiscal  year  2  302  will  be  eligible  to 
submit  an  a  iplication  for  continuation 
of  their  Pha  e-l  projects.  The  following 
institutions  are  eligible  to  participate  in 
the  Phase-II  Program  in  FY04: 

Drexel  Univ  ersity 
— "Ultrasi  snsitive  High-Temperature 
Selecti\|e  Gas  Detection  Using 
Piezoel*ctric  Microcantilevers" 
University  c  f  Albany 
— "Feasih  lity  of  a  SOFC  Stack 
Integrat  3d  Optical  Chemical 
Sensor' 
University  c  f  Nevada 
— "Advac  ced  Heat  Exchanges  Using 
Tunabh  1  Nanoscale-Molecular 
Assembly" 
University  c  f  Pittsburgh 
— "A  Nov  3I  Concept  for  Reducing 
Water  I  sage  and  Increasing 
Efficiency  in  Power  Generation" 
The  Pennsylvania  State  University 
— "Reaction  Mechanism  of 

Magnesium  Silicates  with  Carbon 
Dioxide  in  Microwave  Fields" 
Arizona  Sta  e  University 
— "Simul  aneous  Mechanical  &  Heat 
Activat  on:  A  New  Route  to 
Enhanc  id  Serpentine  Carbonation 
Reactiv  ty  &  Lower  CO2  Mineral 
Dequesi  ration  Process  Cost" 
University  of  Utah 
— "Carboil  Dioxide  Sequestratfon  by 
Mechano-chemical  Carbonation  of 
Mineral  Silicates" 
Iowa  State  University 
— "Develqpment  of  a  Catalyst/Sorbent 
for  Metiane  Reforming" 
University  of  Maine  '  •- 

— "Inorga|iic  Membranes" 
University  of  North  Dakota 
— "Advanced  Heterogeneous  Rebum 
Fuel  fi-om  Coal  and  Hog  Manure" 
The  Univers  ity  of  Mississippi 
— "Hetero  geneous  Rebuming  by 
Mixed  Fuels" 
University  of  North  Dakota 
— "Mercufy  Oxidation  via  Cataljrtic 
Barrier  ""ilters" 
University  c  f  Pittsburgh 
— "Engim  ered  Coal  Rebuming  in 
Oxidizing  Environments" 

Once  released,  the  solicitation  will  be 
available  foi  downloading  from  the  IIPS 
Internet  pag  3.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  yoi  i  to  submit  an  application. 
If  you  need  echnical  assistance  in 
registering  c  r  for  any  other  IIPS 
function,  ca  1  the  IIPS  Help  Desk  at  (800 
683-0751  01  E-mail  the  Help  Desk 
personnel  a  nPS_HelpDesk@e- 
center.doe.^  ov.  The  solicitation  will 
only  be  mac  e  aveiilable  in  IIPS,  no  hard 


(paper)  copies  of  the  solicitation  and 
related  dociunents  will  be  made 
available.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
docvunent  will  allow  for  requests  for 
explanation  and/or  interpretation. 
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Dale  A.  Siciliano, 
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BILLING  CODE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6644-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa/ 

Weekly  receipt  of  Enviroiunental  Impact 
Statements 

Filed  September  15,  2003  Through 
September  19,  2003 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030426.  FINAL  EIS,  NOA,  AK, 
Cook  Inlet  Beluga  Whale  Stock, 
Federal  Actions  Associated  with  the 
Management  and  Recovery, 
Implementation,  Cook  Inlet,  AK,  Wait 
Period  Ends:  October  27,  2003, 
Contact:  James  W.  Balsiger  (907)  271- 
5006. 

EIS  No.  030427,  FINAL  EIS.  AFS,  AK, 
Licking  Creek  Timber  Sale,  Timber 
Harvest,  Implementation,  Tongass 
National  Forest,  Ketchikan  Misty 
Fiords  Ranger  District,  Revillagigedo 
Island,  Ketchikan,  AK,  Wait  Period 
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Ends:  October  27,  2003,  Contact: 
Thomas  Puchlerz  (907)  228-6281. 
EIS  No.  030428,  DRAFT  EIS,  NOA. 
Framework  Adjustment  4  to  the 
Atlantic  Mackeral,  Squid,  and 
BuUfish  Fishery  Management  Plan, 
Extension  of  the  Moratorium  for  the 
lUex  Fishery,  Mid-Atlantic  Fishery 
Management  Council,  Comment 
Period  Ends:  November  10,  2003, 
Contact:  George  H.  Darcy  (301)  713- 
1622. 

This  document  is  available  on  the 
Internet  at:  http://www.mafmc.org/mid- 
atlantic/publications/pubs-draft.htm. 

Amended  Notices 

EIS  No.  020386,  DRAFT  EIS,  COS,  PR, 
Port  of  The  Americas  Project, 
Development  of  a  Deep-Draft 
Terminal  at  the  Port  of  Ponce  to 
Receive  Post-Panamax  Ships,  COE 
Section  10  and  404  Pennits, 
Municipalities  of  Guayanilla-Penuelas 
and  Ponce,  Puerto  Rico,  Contact: 
Edwin  E.  Muniz  (787)  289-7034. 
Revision  of  FR  Notice  Published  on  9/ 

20/2002:  Officially  Withdrawn  by  the 

Preparing  Agency  by  letter  Dated  12/5/ 

2002. 

Dated;  September  23,  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  03-24400  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-1 003-01 12;  FRL-7328-3] 

The  Association  of  American  Pesticide 
Control  Officials,  State  FIFRA  Issues 
Research  and  Evaluation  Group, 
Working  Committee  on  Water  Quality 
and  Pesticide  Disposal,  and  Pesticide 
Operations  and  Management  Working 
Committee;  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices. 

SUMMARY:  The  Association  of  American 
Pesticide  Control  Officials  (AAPCO)/ 
State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committees  on  Water  Quality  and 
Pesticide  Disposal  (WC/WQ  and  PD) 
and  Pesticide  Operations  &  Management 
Working  Committee  (POM)  will  hold  a 
2-day  meeting,  beginning  on  October 
27,  2003,  and  ending  October  28,  2003. 
This  notice  announces  the  location  and 
times  for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 


DATES:  The  meeting  will  be  held  on 
Monday,  October  27,  2003,  from  8:30 
a.m.  xmtil  5  p.m.  and  October  28,  2003, 
from  8:30  a.m.  until  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Days  Irm  Crystal  City,  2000  Jefferson. 
Davis  Highway,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Georgia  McDuffie,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  605- 
0195;  fax  number:  (703)  308-1850;  e- 
mail  address:  mcduffie.georgia@epa.gov. 
or 

Philip  H.  Gray,  SFIREG  Executive 
Secretary,  P.O.  Box  1249,  Hardwick,  VT 
05843-1249;  telephone  number:  (802) 
472-6956;  fax  (802)  472-6957;  e-mail 
address:  aapco@pIainfield.bypass.com. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPA's 
decision-making  process  are  invited  and 
encouraged  to  attend  the  meetings  and 
participate  as  appropriate.  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this , 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  niunber  OpP-2003- 
0112.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 


2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  Uie  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

il.  TentatiTe  Agenda 

This  unit  provides  tentative  agenda 
topics  for  the  2-day  meeting. 

1.  WQ/PD  issue  team  report.  . 

2.  National  pesticide  stewardship 
alliance  conference  report/label  review 
manual  and  label  language  ^ 
recommendations/discussions. 

3.  Clean  air  act  presentation/ 
recommendations  and  restrictions  for 
burning. 

4.  CCA  update(s)  and  risk  assessment 
results/registration  of  alternatives  active 
ingredient  uses/disposal  issues  for  old/ 
new  products. 

6.  Lab  director's  issue  paper. 

7.  Method  development  and  methods 
availability  as  registration  criteria. 

8.  Office  of  General  Council 
presentation  re:  CBI  criteria  and 
definitions. 

9.  Registration/cancellation  policy 
and  decisions  (front  end/back  end 
issues). 

10.  Registration  authority  review/ 
matrix  -  joint  team  creation. 

1 1 .  Who,  what,  and  why  of  the 
Pesticide  Program  Dialogue  Committee 
and  the  mosquito  labeling  experience. 

12.  How  to  expand  upon  and  utilize 
the  Pesticide  Program  Dialogue 
Committee  or  other  groups  (the 
marketing  and  expansion/extension  of 
SFIREG), 

3.  Atrazine  eco-monitoring  and 
mitigation  issues/reregistration 
eligibility  decisions,  use  of  label 
language  and  best  management  practices 
to  implement  reregistration  eligibility 
decision. 

14.  AAPCO  annual  meeting/SFIREG 
Report. 

15.  EPA  briefing/state  issues 
discussion.  Endangered  species  status. 
Status  and  Results  of  Clean  Water  Act/ 
FIFRA  Guidance  Policy.  DW  and  OPP 
Working  Group  Activities/Progress. 
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11.  EPA  update/briefing: 

a.  Office  of  Pesticide  Programs 
update. 

b.  Office  of  Enforcement  Compliance 
Assurance  update. 

ListofSub)ects 

Enviromnental  protection,  Pesticide 
and  Pests. 

Dated:  September  15,  2003. 
lay  S.  Ellenberger, 

Acting  Director,  Field  and  External  Affairs 

Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  03-24369  Filed  9-25-03;  8:45  am] 

8ILUN6  CODE.6SG0-S0-S 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

[OPP-2003-0316;  FRL-7327-8] 

RFRA  Scientific  Advisory  Panei; 
Notice  of  Public  l/leeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice.  '   - 

summary:  There  will  be  a  meeting  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  Scientific  Advisory 
Panel  (FIFRA  SAP)  to  consider  and 
review  probabilistic  exposure  and  risk 
assessment  for  children  who  contact 
chromated  copper  arsenate  (CCA)- 
treated  wood  on  playsets  and  decks  and 
CCA-containing  soil  around  these 
structures.     - 

DAT£S:  The  meeting  will  be  held  from 
December  3-5,  2003.  from  8:30  a.m.  to 
5  p.m,  eastern  standard  time. 

Comments.  Deadlines  for  submission 
of  requests  to  present  oral  comments 
and  submission  of  written  comments, 
see  Unit  I.F.  of  the  SUPPLEMENTARY 
INFORMATION. 

NcHiiinations.  Requests  for 
nominations  to  serve  as  an  ad  hoc 
member  of  the  FIFRA  SAP  for  the 
meetings  should  be  provided  on  or 
before  October  10,  2003. 

Special  seating.  Requests  for  special 
seating  arrangements  should  be  made  at 
least  5  business  days  prior  to  the 
meeting.  ' 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  The  telephone  number  for  the 
§heraton  Crystal  City  Hotel  is  (703) 
486-1111. 

Comments.  Written  comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 


comments, 

submit 
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meetings 

arrangemei^ti 
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Federal 

FURTHER 


Nominadons,  Requests  to  present  oral 
and  Special  seating.  To 
noniinations  to  serve  as  an  ad 
of  the  FIFRA  SAP  for  the 
requests  for  special  seating 
s,  or  requests  to  present  oral 
notify  the  Designated 
Off  cial  (DFO)  liste«i«under  FOR 
INI  ORMATION  CONTACT.  To 
ensure  pro|  er  receipt  by  EPA,  your 

mu  It  identify  docket  ID  number 
2003-10316  in  the  subject  line  on 
of  your  response. 
INFORMATION  CONTACT:  Paul 
Office  of  Science 
and  Policy  (7202M). 
Environmental  Protection  Agency,  1200 
Ave.,  NW.,  Washington, 
elephone  number:  (202) 
ax  number:  (202)  564-8450; 
yejvis.pai7y@epa.gov. 
SUPPLEMENtARY  INFORMATION: 


request 
OPP- 
the  first 


paje 


FOR  FURTHE  ) 

Lewis,  DFC 

Coordination 

Environ 

Pennsylvania 

DC  20460; 

564-8450; 

e-mail 


addi  ssses: 


I.  General  1  nformatiDn 

A.  Does  thi.  r  Action  Apply  to  Me? 

This  acti(  n  is  directed  to  the  public 

in  general. '  "his  action  may,  however,  be 

f  interest  t )  persons  who  are  or  may  be 


required  to 
substances 


conduct  testing  of  chemical 
Lmder  the  Federal  Food, 


Drug,  and  (  osmetic  Act  (FFDCA), 


FIFRA,  anc 
Act  of  1996 
may  also  b( 


the  Food  Quality  Protection 
(FQPA).  Since  other  entities 
interested,  the  Agency  has 


not  attempt  sd  to  describe  all  the  specific 
entities  tha  may  be  affected  by  this 
action.  If  y(  u  have  any  questions 
regarding  tie  applicability  of  this  action 
to  a  particu  ar  entity,  consult  the  DFO 

listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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EPA  has  established  an 
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:30  a.m.  to  4  p.m.,  Monday 
,  excluding  legal 
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I 
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2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

A  meeting  agenda  relevant  to  this 
meeting  is  now  available.  EPA's 
position  paper,  charge/questions  to 
FIFRA  SAP,  and  FIFRA  SAP 
composition  (i.e.,  members  and  ad-hoc 
members  for  this  meeting)  will  be 
available  as  soon  as  possible,  but  no 
later  than  late  October  2003.  In  addition, 
the  Agency  may  provide  additional 
background  documents  as  the  materials 
become  available.  You  may  obtain 
electronic  copies  of  these  documents, 
and  certain  other  related  documents  that 
might  be  available  electronically,  from 
the  FIFRA  SAP  Internet  Home  Page  at 
http://www.epa, govyscipoly/sap. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  comment ers,  it  is 
importcint  to  note  that  EPA's  policy  is 
that  public  comments, -whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
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docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
cop5a'ighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  coniments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA),  the 
public  is  encouraged  to  submit  written 
comment  on  the  topic  of  this  meeting. 
You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  EPA  would  normally 
accept  requests  by  mail,  but  in  this  time 
of  delays  in  delivery  of  government  mail 
due  to  health  and  security  concerns, 
EPA  cannot  assure  your  request  would 
arrive  in  a  timely  manner.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  docket  ID  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  If  you  wish  to  submit  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  Unit  I.D.  Do  not  use  EPA  Dockets  or 
e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 


in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
,  comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  nimiber  OPP-2002-0316.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0316.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiu'es  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captvu-ed  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  USB  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0316. 

3.  By  hand  delivery  or  courier  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 


Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0316. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  asj  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu-  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  siu"e  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 
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F.  How  May  I  Participate  in  this 
Meeting? 

You  may  participate  in  this  meeting 
by  following  the  instructions  in  this 
unit.  For  submission  of  CBI,  see  Unit 
I;D.  To  ensure  proper  receipt  by  EPA,  it 
is  imperative  that  you  identify  docket  ID 
niunber  OPP-20G3-0316  in  the  subject 
line  on  the  first  page  of  your  request. 

1.  Oral  comments.  Oral  comments 
presented  at  the  meetings  should  not  be 
repetitive  of  previously  submitted  oral 
or  writtenxomments.  Although,   . 
requests  to  present  oral  comments  are 
accepted  imtil  the  date  of  the  meeting 
(unless  otherwise  stated),  to  the  extent 
that  time  permits,  interested  persons 
may  be  permitted  by  the  Chair  of  FIFRA 
SAP  to  present  oral  comments  at  the 
meeting.  Each  individual  or  group 
wishing  to  make  brief  oral  comments  to 
FIFRA  SAP  is  strongly  advised  to 
submit  their  request  to  the  DFO  listed 
under  FOn  FURTHER  INFORMATION 
CONTACT  no  later  than  noon,  eastern 
standard  time,  November  25,  2003,  in 
order  to  be  included  on  the  meeting 
agenda  The  request  should  identify  the 
name  of  the  individual  making  the 
presentation,  the  organization  (if  any) 
the  individual  will  represent,  and  any 
requirements  for  audiovisual  equipment 
(e.g.,  overhead  projector,  35  mm 
projector,  chalkboard).  Oral  comments 
before  FIFRA  SAP  are  limited  to 
approximately  5  minutes  unless  prior 
arrangements  have  been  made.  In 
addition,  each  speaker  should  bring  30 
copies  of  his  or  her  comments  and 
presentation  slides  for  distribution  to 
FIFRA  SAP  at  the  meeting. 

•2.  Written  comments.  Although, 
submission  of  written  comments  are 
accepted  imtil  the  date  of  the  meeting 
(unless  otherwise  stated),  the  Agency 
encourages  that  written  comments  be 
submitted,  using  the  instructions  in. 
Unit  I.,  no  later  than  noon,  eastern 
standard  time,  November  25,  2003,  to 
provide  the  FIFRA  SAP  the  time 
necessary  to  consider  and  review  the 
written  comments.  There  is  no  limit  on 
the  extent  of  written  comments  for 
consideration  by  FIFRA  SAP.  Persons 
wishing  to  submit  written  comments  at 
the  meeting  should  contact  the  DFO 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT  and  submit  30  copies. 

3.  Seating  at  the  meeting.  Seating  at 
the  meeting  will  be  on  a  first-come 
basis.  Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  DFO  at  least  5  business  days 
prior  to  the  meeting  using  the 
information  imder  FOR  FURTHER 
INFORMATION  CONTACT  so  that 
appropriate  arrangements  can  be  made. 


4.  Requet  t  for  nominations  to  serve  as 
ad  hoc  members  of  the  FIFRA  SAP  for 
this  meeting.  The  FIFRA  SAP  staff 
routinely  solicit  the  stakeholder 
community  for  nominations  to  serve  as 
ad  hoc  men  ibers  of  the  FIFRA  SAP  for 
each  meetij  ig.  Any  interested  person  or 
organizatio:  i  may  nominate  qualified 
individuals  to  serve  on  the  FIFRA  SAP  . 
for  a  specif  c  meeting.  No  interested 
person  shal  be  ineligible  to  serve  by 
reason  of  tljeir  membership  on  any  other 
advisory  conunittee  to  a  Federal 
department  or  agency  or  their 
employment  by  a  Federal  department  or 
agency  (exoept  the  EPA).  Individuals 
nominated  should  have  expertise  in  one 
or  more  of  the  following  areas: 
Children's  exposure  and  activities; 
bioavailability;  dermal  absorption; 
probabilistic  exposure  and  probabilistic 
risk  assessment.  Notninees  should  be 
scientists  'Mpo  have  sufficient 
professional  qualifications,  including 
training  and  experience,  to  be  capable  of 
providing  epcpert  comments  on  the 
issues  for  tliis  meeting.  Nominees 
should  be  identified  by  name, 
occupation!  position,  address,  and 
telephone  number.  Nominations  should 
be  providea  to  the  DFO  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT  by 
October  10, 2003. 

The  critei  ia  for  selecting  scientists  to 
serve  on  th( !  FIFRA  SAP  are  that  these 
persons  be  ecognized  scientists — 
experts  in  t  leir  fields;  that  they  be  as 
impartial  aj  id  objective  as  possible;  that 
they  repres  snt  an  array  of  backgrounds 
and  perspectives  (within  their 
disciplines);  have  no  financial  conflict 
of  interest;  lave  not  previously  been 
involved  w  th  the  scientific  peer  review 
of  the  issue  s)  presented;  and  that  they 
be  availabh  to  participate  fully  in  the 
review,  wh  ch  will  be  conducted  over  a 
relatively  s  lort-time  frame.  Nominees 
will  be  asked  to  attend  the  public 
meetings  ajid  to  participate  in  the 
discussion  }f  key  issues  and 
assumptior  s  at  these  meetings.  Finally, 
they  will  b<  asked  to  review  and  to  help 
finalize  the  meeting  minutes. 

If  a  FIFR  ^  SAP  nominee  is  considered 
to  assist  in  i  review  by  the  FIFRA  SAP 
for  a  partic  ilar  session,  the  nominee  is 
subject  to  t  le  provisions  of  5  CFR  part 
2634,  Execi  itive  Branch  Financial 
Disclosure,  as  supplemented  by  the  EPA 
in  5  CFR  p^  6401.  As  such,  the  FIFRA 
SAP  nomimee  is  required  to  submit  a 
Confidential  Financial  Disclosure  Form 
for  Special  Government  Employees 
Serving  on  Federal  Advisory 
Committees  at  the  U.S.  Environmental 
Protection  Agency  (EPA  Form  3110-48 
[5-02])  wh  ch  shall  fully  disclose, 
among  othc  r  financial  interests,  the 
nominee's  i  smployment,  stocks,  and 


bonds,  and  where  applicable,  sources  of 
research  support.  EPA  will  evaluate  the 
nominee's  financial  disclosure  form  to 
assess  that  there  are  no  formal  conflict 
of  interests  before  the  nominee  is 
considered  to  serve  on  the  FIFRA  SAP. 
Selected  FIFRA  SAP  members  will  be 
hired  as  a  Special  Government 
Employee.  The  Agency  will  review  all 
nominations;  a  decision  on  FIFRA  SAP 
members  for  the  meeting  will  be  posted 
on  the  FIFRA  SAP  web  site  or  may  be 
obtained  by  contacting  the  PIRIB  at  the 
address  or  telephone  niunber  listed  in 
Unit  I. 

n.  Background 

A.  Purpose  of  the  FIFRA  SAP 

Amendments  to  FIFRA  enacted 
November  28, 1975  (7  U.S.C.  136w(d)), 
include  a  requirement  under  section 
25(d)  of  FIFRA  that  notices  of  intent  to 
cancel  or  reclassify  pesticide  regulations 
pursuant  to  section  6(b)(2)  of  FIFRA,  as 
well  as  proposed  and  final  forms  of 
rulemaking  pursuant  to  section  25(a)  of 
FIFRA,  be  submitted  to  a  SAP  prior  to 
being  made  public  or  issued  to  a 
registrant.  In  accordance  with  section 
25(d)  of  FIFRA,  the  FIFRA  SAP  is  to 
have  an  opportunity  to  comment  on  the 
health  and  environmental  impact  of 
such  actions.  The  FIFRA  SAP  also  shall 
make  comments,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  effectiveness 
and  quality  of  analyses  made  by  Agency 
scientists.  Members  are  scientists  who 
have  sufficient  professional 
qualifications,  including  training  and 
experience,  to  be  capable  of  providing 
expert  comments  as  to  the  impact  on 
health  and  the  environment  of 
regulatory  actions  under  sections  6(b) 
and  25(a)  of  FIFRA.  The  Deputy 
Administrator  appoints  seven 
individuals  to  serve  on  the  FIFRA  SAP 
for  staggered  terms  of  4  years,  based  on 
recommendations  from  the  National 
Institutes  of  Health  and  the  National 
Science  Foundation. 

Section  104  of  FQPA  (Public  Law 
104-170)  established  the  FQPA  Science 
Review  Board  (SRB).  These  scientists 
shall  be  available  to  the  FIFRA  SAP  on 
an  ad  hoc  basis  to  assist  in  reviews 
conducted  by  the  FIFRA  SAP. 

The  FIFRA  SAP  will  meet  to  consider 
and  review  the  Agency's  exposure  and 
risk  assessment  for  children  exposed  to 
CCA-treated  wood  on  public  playsets 
and  residential  decks  and  playsets  and 
CCA-containing  soil  around  these 
structures.  The  EPA  exposure  and  risk 
assessment  takes  into  consideration 
recent  reviews  by  the  Panel  analyzing 
(1)  the  Agency's  preliminary  evaluation 
of  the  non-dietary  hazard  and  exposure 
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to  children  from  contact  with  CCA- 
treated  wood  playground  structures 
(October  2001  FIFRA  SAP  meeting);  and 
(2)  a  scenario  specific  model  (SHEDS- 
Wood)  to  estimate  children's  exposure 
and  dose  to  wood  preservatives  from 
treated  playsets  and  residential  decks 
(August  2002  FIFRA  SAP  meeting).  This 
SAP  review  is  part  of  the  Agency's 
ongoing  reregistration  process  for  CCA- 
treated  wood. 


55609 


The  Agency  requests  that  the  Panel 
review: 

1.  The  revised  methodology  for 
conducting  the  probabilistic  exposvu-e 
assessment  using  EPA's  SHEDS- Wood 
model,  including  whether  FIFRA  SAP 
comments  on  the  SHEDS-Wood  model 
and  inputs  (August  2002  FIFRA  SAP 
meeting)  have  been  appropriately 
addressed  in  thi  CCA  risk  assessment. 

2.  SHEDS-Wood  model  predictions 
for  arsenic  and  chromium  exposure  and 
dose  for  the  population  of  interest, 
including  both  variability  and 
uncertainty. 

3.  Strengths  and  limitations  of 
exposure,  dose  and  risk  assessment 
aproaches  and  results  that  rely  upon 
probabilistic  exposure  and  dose 
estimation  methodologies. 

To  assist  the  FIFRA  SAP  in  their 
review,  each  FIFRA  SAP  member  will 
be  provided  CD(s)  containing  a 
technical  report  describing  the  SHEDS- 
Wood  probabilistic  CCA  exposure 
assessment,  annotated  SHEDS-Wood 
code,  and  a  technical  report  presenting 
the  probabilistic  CCA  risk  assessment. 
These  material  will  also  be  available  to 
the  public  via  the  docket  as  described 
imder  SUPPLEMENTARY  INFORMATION. 

FIFRA  SAP  Meeting  Minutes 

The  FIFRA  SAP  will  prepare  meeting 
minutes  summarizing  its 
recommendations  to  the  Agency  in 
approximately  60  days.  The  meeting 
minutes  serve  as  the  panel's  report  and 
is  the  formal  summary  of  its  findings. 
The  meeting  minutes  will  be  posted  on 
the  FIFRA  SAP  web  site  or  may  be 
obtained  by  contacting  the  PIRIB  at  the 
address  or  telephone  nimiber  listed  in 
Unit  I. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  September  17,  2003. 

Joseph  J.  Merenda, 

Director,  Office  of  Science  Coordination  and 
Policy. 

[FR  Doc.  03-24402  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  6S60-S0-5 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7563-9] 

National  and  Governmental  Advisory 
Committees  to  the  U.S.  Representative 
to  ttie  Commission  for  Environmental 
Cooperation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pvirsuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee 
(NAC)  and  Governmental  Advisory 
Committee  (GAC)  to  the  U.S. 
Representative  to  the  North  American 
Commission  for  Environmental 
Cooperation  (CEC). 

The  National  and  Governmental 
Advisory  Committees  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  Council  of  the  Nortii  American 
Commission  for  Environmental 
Cooperation.  The  Committees  are 
authorized  imder  Articles  17  and  18  of 
the  North  American  Agreement  on 
Environmental  Cooperation  (NAAEC), 
North  American  Free  Trade  Agreement 
Implementation  Act,  Pubfic  Law  103- 
182  and  as  directed  by  Executive  Order 
12915,  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation."  The  Committees  are 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  a  wide  range  of 
strategic,  scientific,  technological, 
regulatory  and  economic  issues  related 
to  implementation  and  further 
elaboration  of  the  NAAEC.  The  National 
Advisory  Committee  consists  of  12 
representatives  of  environmental  groups 
and  non-governmental  organizations, 
business  and  industry,  and  educational 
institutions.  The  Governmental 
Advisory  Committee  consists  of  12 
representatives  from  State,  local  and 
tribal  governments. 

The  Committees  are  meeting  to  review 
and  comment  on  the  Proposed 
Commission  for  Environmental 
Cooperation  (CEC)  Progremi  Plan  and 
Budget  for  2004-2006. 
DATES:  The  Committees  will  meet  on 
Thursday,  October  9,  2003.  from  9  a.m. 
to  6  p.m.,  and  on  Friday,  October  10, 
2003,  from  8:30  a.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Washington  Embassy  Row, 
2015  Massachusetts  Ave.,  NW., 
Washington.  DC  20036.  The  meeting  is 
open  to  the  public,  with  limited  seating 
on  a  first-come,  first-served  basis. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Oscar  Carrillo  Designated  Federal 
Officer,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  at  (202) 
233-0072. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Oscar 
Carrillo  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  September  15.  2003. 
Oscar  Cairillo, 

Designated  Federal  Officer. 

[FR  Ddc.  03-24409  Filed  9-25-03;  8:45  am] 

BIIXING  CODE  6S6O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0333;  FnL-732^2] 

Fenthion;  Product  Registrations 
Cancellation  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  issuing  a  cancellation 
order  for  the  cancellations,  as  requested 
by  Bayer  Environmental  Science,  of  all 
of  Bayer's  registrations  for  products 
containii^  0,0-dimethyl  0-(4- 
{methylthio)-m-tolyl)phosphorothioate 
(fenthion)  and  accepted  by  EPA, 
pursuant  to  section  6(f)  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA).  This  order  follows  up  a 
May  30,  2003  notice  of  receipt  of 
requests  from  Bayer  for  cancellations  of 
all  of  Bayer's  fenthion  product 
registrations.  In  the  May  30,  2003 
notice.  EPA  indicated  that  it  would 
issue  an  order  granting  the  volimtary 
product  registration  cancellations, 
imless  the  Agency  received  any 
substantive  comments  within  the 
comment  period  that  would  merit  its 
further  review  of  these  requests.  After 
reviewing  the  comments  received,  EPA 
decided  to  approve  the  voluntary 
cancellation  request.  Accordingly,  EPA 
hereby  issues  this  notice  of  a 
cancellation  order  granting  the' 
requested  cancellations.  Any 
distribution,  sale,  or  use  of  die  products 
subject  to  this  cancellation  order  isxinly 
permitted  in  accordance  with  the  terms 
of  the  existing  stocks  provisions  of  this 
cancellation  order. 

DATES:  This  cancellation  order  will  be 
effective  lime  30,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Jennings,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
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Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washhigton,  DC  20460- 
0001;  telephone  number:  (706)  355- 
8574;  e-mail  address: 
yeniungs.su5an@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  G«ieral  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
-  has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0122.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  EPA  also 
established  two  dockets  containing 
docimients  in  support  of  the  fenthion 
IRED.  They  are  dockets  OPP-34145  and 
OPP-34145A.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the 
Public  information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docymients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 


docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropfiate  docket  ID  niunber. 

n.  What  Adtion  is  the  Agency  Taking? 

This  notice  annoimces  cancellatiob, 
as  requested  by  the  pesticide  registrant, 
Bayer,  of  it^  fenthion  products 
registered  linder  section  3  of  FIFRA. 
These  registrations  are  listed  in 
sequence  b '  registration  number  in 
Table  1  of  t  lis  unit.  Additionally,  there 
are  four  FIf  RA  section  24(c) 
registration  >,  which  the  Agency  intends 
to  address  i  a  a  separate  action. 

Fenthion  is  an  organophosphorous 
insecticide  used  to  control  adult 
mosquitos  i  a  two  counties  in  Florida.  In 
a  letter  date  d  March  31,  2003,  Bayer 
Environmei  ital  Science  requested  a 
volimtary  c  mcellation  of  all  its 
registration  i  for  products  containing 
fenthion,  to  be  effective  June  30,  2004. 
Bayer  state<  I  that  this  decision  was 
based  on  th  3  fact  that  the  market  for  this 
product  is  y  ery  limited,  in  addition  to 
the  expecte  i  costs  for  generating  data  to 
meet  the  requirements  mandated  by  the 
FIFRA  rerei  istration  process. 


Table 
Pending 

TION 


Reglstratior 

Product 

Chemical 

numl)er 

name 

name 

432-1285 

Baytex  Liq- 
uid Con- 
centrate 
Insecticide 

Fenthion 

432-1290 

Baytex 

Technical 

Fenthion 



Insectide 

Table  2 
and  addres! 
of  the  prodi  icts 


Table  2.-  Registrants  Requesting 
voll  ntary  cancellation 


EPA  cor  ipany 
nunb  Br 


432 


.—registrations      with 
Requests  for  Cancella- 


this  unit  includes  the  name 
of  record  for  the  registrant 
in  Table  1  of  this  imit: 


Company  name  and 
address 


Bayer  Environ- 
mental Science, 
95  Chestnut 
Ridge  Road, 
Montvale,  NJ 
07645 


III.  Cancell  ition  Order 

Pursuant  to  section  6(f)  of  FIFRA,  EPA 
hereby  appi  oves  the  requested 
cancellatio]  is  of  fenthion  product 
registration  >  identified  in  Table  1  of  this 
notice.  Acordingly,  the  Agency  orders 
that  the  fenlhion  product  registrations 


identified  in  Table  1  are  hereby 
canceled  as  of  Jxrne  30,  2004.  After  June 
30,  2004,  it  will  be  imlawful  for  any 
person  to  distribute  or  sell  any  fenthion 
product,  except  as  provided  in  Unit  VI. 
Use  of  any  fenthion  products  before 
November  30,  2004,  including  canceled 
products,  must  be  in  accordance  with 
label  directions  and  restrictions.  Use  of  - 
any  fenthion  products  after  November 
30,  2004,  is  imlawful. 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

V.  What  Comments  did  the  Agency 
Receive? 

EPA  received  three  sets  of  comments 
on  the  volimtary  cancellation  request  for 
fenthion  products  during  the  comment 
period.  The  commenters,  American  Bird 
Conservancy,  Defenders  of  Wildlife,  and 
Florida  Wildlife  Federation,  as  well  as 
two  private  citizens,  all  supported  the 
granting  of  the  volunatary  cancellation 
request. 

EPA  also  received  one  comment  from 
the  Lee  County  Mosquito  Control 
District  (LCMCD)  after  the  close  of  the 
comment  period.  Although  EPA  is  not 
obligated  to  consider  untimely 
comments,  the  Agency  did  review  the 
conmient.  EPA  does  not  believe  the 
issues  raised  by  LCMCD  merit  further 
review  or  a  denial  of  the  voluntary 
CEincellation  request.  EPA's  detailed 
response  to  the  LCMCD  comment  may 
be  found  in  the  docket  listed  in  Unit 
LB.l. 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
gurrently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  ceuicellation  action. 
Sale  and  distribution  of  fenthion 
products  will  not  be  permitted  after 
June  30,  2004,  except  for  the  return  to 
Bayer  of  unused  product  or  for  proper 
disposal  until  December  31,  2004.  Use 
of  any  fenthion  products  will  not  be 
lawful  under  FIFRA  after  November  30, 
2004.  Use  of  fenthion  products, 
including  canceled  products  prior  to 
November  30,  2004,  must  be  in 
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accordance  with  the  label  directions  and 
restrictions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  September  15,  2003. 
Betty  Shackleford, 

Acting  Director,  Information  Resources 
Services  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-24535  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7564-1] 

IRIS  Needs  Assessment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  annoimces  the 
availability  of  a  report  titled,  Needs 
Assessment  for  U.S.  EPA's  Integrated 
Risk  Information  System  (EPA/635/R- 
02/004),  prepared  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  Office  of  Research  and 
Development,  Nationed  Center  for 
Environmental  Assessment  (NCEA).  The 
purpose  of  this  report  is  to  characterize 
the  needs  of  users  for  new  or  updated 
health  effect  assessments  provided  on 
the  Integrated  Risk  Information  System 
(IRIS)  data  base. 

ADDRESSES:  The  document  is  available 
electronically  on  the  IRIS  Web  site  at 
ivwTv.epa.gov/iris,  under  the  What's  New 
menu.  A  limited  niunber  of  paper  copies 
are  available  through  the  IRIS  Hotline, 
c/o  ASRC,  6301  Ivy  Lane,  Suite  300, 
Greenbelt,  MD  20770;  Telephone:  301- 
345-2870,  E-mail:  hotIine.iris@epa.gov. 
Please  provide  your  name  and  mailing 
address  and  the  title  and  EPA  number 
of  the  requested  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  IRIS  Needs 
Assessment,  please  contact  the  IRIS 
Hotline,  c/o  ASRC,  6301  Ivy  Lane,  Suite 
300.  Greenbelt,  MD  20770;  telephone: 
301-345-2870,  E-mail: 
hotline.iris@epa.gov,  or  Suseui  Rieth, 
National  Center  for  Environmental 
Assessment  (8601D),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460-0001;  Telephone:  202-564- 
1532,  Facsimile:  202-565-0075;  E-mail: 
rieth.susan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  EPA's 
IRIS  is  a  data  base  containing  Agency 
consensus  scientific  positions  on 
potential  adverse  health  effects  that  may 


result  from  chronic  (or  lifetime) 
exposure  to  chemical  substances  foimd 
in  the  environment.  The  IRIS  data  base 
contains  qualitative  and  quantitative 
health  effects  information  for  more  than 
500  chemical  substances  in  support  of 
the  first  two  steps  of  the  risk 
assessments  process,  i.e.,  hazard 
identification  and  dose-response 
evaluatioa.  The  information  in  IRIS  is 
used  in  combination  with  site-  or 
situation-specific  exposure  information 
to  develop  estimates  of  potential  public 
health  risk. 

In  October  2000,  the  U.S.  Senate. 
Appropriations  Committee  requested 
that  EPA  conduct  a  needs  assessment, 
with  public  input,  to  determine  whether 
the  current  annual  rate  of  updating  the 
existing  IRIS  files  should  be  increased 
and  to  assess  the  extent  of  need  for 
information  on  chemicals  not  now 
included.  EPA's  needs  assessment 
report  responds  to  the  Senate's  request 
by  summarizing  the  needs  expressed  by 
EPA  and  the  public  for  new  and 
updated  IRIS  files,  and  discussing 
general  approaches  to  meeting  those 
needs. 

Dated:  September  17,  2003. 

Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Assessment. 

(FR  Doc.  03-24408  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7563-7] 

Proposed  Issuance  of  General  NPDES 
Permits  for  Small  Publically  Owned 
Treatment  Works  (POTWs)  and  Other 
Small  Treatment  Works  Treating 
Domestte  Sewage  in  Alaska  (NPDES 
Permits  Nos.  AKG-57-0000,  and  AKG- 
57-1000) 

AGENCY:  Environmental  Protection 
Agency,  Region  10. 

ACTION:  Notice  of  proposed  issuance  of 
two  general  NPDES  permits. 

SUMMARY:  The  Director,  Office  of  Water, 
EPA  Region  10,  proposes  to  issue 
general  Nationd  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  for 
small  POTWs  and  other  small  treatment 
works  treating  domestic  sewage  in 
Alaska  pursuant  to  the  provisions  of  the 
Clean  Water  Act  (CWA)  33  U.S.C.  1251 
et  seq.  One  general  permit  is  applicable 
to  those  facilities  discharging  to  marine 
waters  (NPDES  Permit  Number  AKG- 
57-1000)  while  the  second  general 
permit  is  applicable  to  facilities 


discharging  to  fresh  waters  (Number 
AKG-57-0000). 

When  issued,  the  proposed  general 
permits  will  establish  effluent 
limitations,  standards,  prohibitions  and 
other  conditions  on  discharges  from 
covered  facilities.  These  conditions  are 
based  on  existing  national  effluent 
guidelines  (40  CFR  part  133  Secondary 
Treatment  Regulations),  and  the  State  of 
Alaska's  Water  Quality  Standards  (18 
AAC  70).  The  general  permits  contain 
conditions  applicable  to  three  categories 
of  treatment:  "Treatment  works  where  a 
mechanically  aerated  waste  stabilization 
pond  (aerated  lagoon)  is  used  as  the 
principal  process;  treatment  works 
where  a  passive  waste  stabilization 
pond  (non-aerated  lagoon)  is  used  as  the 
principal  process;  and  other  treatment 
works  treating  domestic  sewage.  The 
fact  sheet  describes  the  basis  for  the 
conditions  and  requirements  of  the 
proposed  general  permits. 

The  proposed  permits  will  authorize 
discharge  to  waters  of  the  United  States 
in  and  contiguous  to  the  State  of  Alaska. 
Sewage  treatment  plants  meeting  any  of 
the  following  conditions  will  be 
excluded  from  coverage  under  the 
general  permits:  The  design  flow  or 
actual  discharge  flow  exceeds  1.0        * 
million  gallons  per  day;  a  total 
maximum  daily  load  (TMDL)  analysis  is 
approved  for  the  receiving  water  and 
includes  waste  load  allocations  for  the 
facility;  the  receiving  water  is  listed  as 
impaired  [i.e.  303(d)  listed)  for  failure  to 
meet  a  water  quality  standard  and  the 
facility  discharges  a  pollutant  that 
contributes  to  the  impairment;  and/or 
the  facility  receives  a  significant 
contribution  from  a  non-domestic 
industrial  user(s).  Dischargers  meeting 
any  of  the  above  criteria  are  required  to 
apply  for  and  obtain  an  individual    - 
NPDES  permit. 

DATES:  Interested  persons  may  submit " 
comments  on  the  proposed  issuance  of 
the  general  permits  to  EPA,  Region  10 
at  the  addresses  below.  Comments  must 
be  postmarked  by  November  10,  2003. 

ADDRESSES:  Comments  on  the  proposed 
issuance  of  the  general  permits  should 
be  sent  to  the  attention  of  the  Director, 
Office  of  Water,  1200  Sixth  Avenue 
OW-130,  Seattle,  Washington  98101. 
Comments  may  also  be  submitted 
electronically  to 
lidgard.michael@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  proposed  general  permits 
and  fact  sheet  are  available  upon 
request.  Requests  may  be  made  to 
Audrey  Washington  at  (206)  553-0523 
or  to  Mike  Lidgard  at  (206)  553-1755. 
Requests  may  also  be  electronically      ^ 
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mailed  to:  washington.audrey®epa.gov 
or  lidgard.michael@epa.gov. 

The  proposed  general  permits  and  fact 
sheet  may  also  be  foimd  on  the  EPA 
Region  10  Web  site  at  http:// 
www.epa.gov/rlOearth/water.htm,  click 
on  Water  Quality,  then  NPDES  permits 
under  Programs  and  draft  permits  under 
EPA  Region  10  Information. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866:  The  Office  of 
Management  and  Budget  exempted  this 
action  from  the  review  requirements  of 
Executive  Order  12866  pursuant  to 
section  6  of  that  order. 

Regulatory  Flexibility  Act  (RFA): 
Under  the  RFA,  5  U.S.C.  601  et  seq.,  a 
federal  agency  must  prepare  an  initial 
regulatory  flexibility  analysis  "for  any 
proposed  rule"  for  which  the  agency  "is 
required  by  section  553  of  (the 
Administrative  Procedure  Act  (APA)), 
or  any  other  law,  to  publish  general 
notice  of  proposed  rulemaking."  The 
RFA  exempts  from  this  requirement  any 
rule  that  the  issuing  agency  certifies 
"will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
EPA  has  concluded  that  NPDES  general 
permits  are  permits  under  the  APA  and 
thus  not  subject  to  APA  rulemaking 
requirements  or  the  RFA. 

Dated:  September  10,  2003. 
Robert  R.  Robiduud, 
Acting  Associate  Director,  Office  of  Water, 
Region  10,  U.S.  Environmental  Protection 
Agency. 

[FR  Doc.  03-24407  Filed  9-25-03:  8:45  am] 
BIUING  COOE  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection<8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

September  17,  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Public  Law  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  niunber. 


Comments  are  requested  concerning  (a) 
whether  tiie  proposed  collection  of 
informaticni  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
informatio  n  shall  have  practical  utility; 
(b)  the  acci  iracy  of  the  Commission's 
burden  est  mate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
informatio  i  collected;  and  (d)  ways  to 
minimize  1  he  burden  of  the  collection  of 
informatioh  on  the  respondents, 
including  the  use  of  automated 
collection  echniques  or  other  forms  of 
informatio  i  technology. 
DATES:  Wr  tten  Paperwork  Reduction 
Act  (PRA)  :omments  should  be 
submitted  Dn  or  before  November  25, 
2003.  If  yoa  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allow  3d  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible . 

ADDRESSES :  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  I-  erman.  Federal 
Communic  ations  Commission,  Room  1- 
C804,  445  1 2th  Street,  SW,  Washington, 
DC  20554  I  »r  via  the  Internet  to  Judith- 
B.Hermani  ifcc.gov. 

FOR  FURTHI IR  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
informatio  1  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  fudith-B.Herman@fcc.gov. 
SUPPLEMEh  TARY  INFORMATION: 

OMB  Co  itrol  No.:  3060-0951. 

Title:  Se  -vice  of  Petitions  for 
Preemptioi  i,  47  CFR  1.1204(b)  Note,  and 
1.1206(a)  I  lote  1. 

Form  Nc.N/A. 

Type  of  Review:  Extension  of 
currently  i  pproved  collection. 

Respondents:  Business  and  other  for- 
profit,  individual  or  household,  not-for- 
profit  insti  tutions  and  State,  Local  or 
Tribal  Gov  smment. 

Number  of  Respondents:  125. 

Estimati  d  Time  Per  Response:  .25 
hours  (15  minutes). 

Frequen  :y  of  Response:  On  occasion 
reporting,  ind  third  party  disclosure 
requiremei  its. 

Total  Ai  nual  Burden:  30  hours. 

Total  At  nual  Cost:  SO. 

Needs  a,  id  Uses:  These  provisions 
supplement  the  procedures  for  filing 
petitions  seeking  Commission 
preemptio:  i  of  state  and  local 
govemmei  t  regulation  of 
telecommi  nications  services.  They 
require  ihi  t  such  petitions,  whether  in 
the  form  o  a  petition  for  rulemaking  or 
a  petition  or  declaratory  ruling,  be 
served  on  ill  state  and  local 
govemmei  its.  The  actions  for  which  are 
cited  as  a  sasis  for  requesting 


preemption.  Thus,  in  accordance  with 
these  provisions,  persons  seeking 
preemption  must  serve  their  petitions 
not  only  on  the  state  or  local 
government  whose  authority  would  be 
preempted,  but  also  on  other  state  or 
local  governments  whose  actions  are 
citejj  in  the  petition. 

Federal  Communications  Commission. 

Marjtene  H.  Dottch, 

Secretary. 

[FR  Dec.  03-24329  Filed  9-25-03;  8:45  am] 

BILLING  CODE  6712-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collectlon(s) 
Requirement  Submitted  to  OMB  for 
Emergency  Review  and  Approval 

September  17,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of  . 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  27, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Kim 
A.  Johnson,  Office  of  Management  and 
Budget,  Room  10236  NEOB, 
Washington,  DC  20503,  (202)  395-3562 
or  via  Internet  at 
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Kim_A.Johnson@omb.eop.gov,  and  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
:  Smith  at  202-418-0217  or  via  Internet 
at  LesIie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 
OMB  review  of  this  collection  with  an 
approval  by  September  17,  2003. 

OMB  Control  Number:  3060-1033. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Multi-Channel  Video  Program 
Distributor  EEO  Program  Annual 
Report,  FCC  Form  396-C. 

Form  Number:  FCC  396-C. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  2,200. 

Estimated  Time  per  Response:  10 
mins.  to  2.5  hrs. 

Frequency  of  Response: 
Recordkeeping;  Annual  and  five-year 
reporting  requirements. 

Total  Annual  Burden:  3,188  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  November  7, 

2002,  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 

■  R&O),  MM  Docket  No.  98-204,  FCC  02- 
303,  68  FR  670  (2003),  which 
established  new  EEO  rules  and  forms  to 
comply  with  the  court's  decision  in  MD/ 
DC/DE  Broadcasters  Association  v.  FCC 
The  new  EEO  rules  ensure  equal 
employment  opportunity  in  the 
broadcast  and  multi-channel  video 
program  distribution  (MVPD)  industries 
through  outreach  to  the  community  in 
recruitment  and  prevention  of 
employment  discrimination.  In 
addition,  the  Second  R&O  combined 
previous  FCC  Forms  395-A  and  395-M, 
which  requested  substantially  the  same 
information.  The  FCC  adopted  new 
Form  396-C,  which  is  substantially  the 
same  as  those  portions  of  FCC  395-A 
and  395-M  that  sought  data  about  the 
MVPD's  compliance  with  EEO  program 
requirements,  but  it  omits  those 
portions  of  the  prior  forms  that  sought 
workforce  data.  All  MVPDs  with  six  or 
more  full-time  employees  must  file  an 
EEO  report  annually  in  the  public  file 
detailing  their  outreach  efforts  and  the 
results  for  the  prior  year,  as  part  of  the 
in-depth  MVPD  investigation  conducted 
once  every  five  years.  Emergency 
approval  is  needed  for  this  forrn  because 
it  is  due  to  be  filed  by  September  30, 

2003,  and  the  FCC  needs  OMB  approval 
before  that  date  to  allow  time  for  the 


Commission  to  post  a  public  notice 
announcing  OMB  approval  and  to  give 
filers  time  to  file,  as  well  as  to  enable 
the  Federal  Register  time  to  publish  this 
notice  by  September  23.  2003. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-24330  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coilection(8) 
Requirement  Submitted  to  OMB  for 
Emergency  Review  and  Approval 

September  16,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  genercd  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  27, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Kim 
A.  Johnson,  Office  of  Management  and 
Budget,  Room  10236  NEOB, 
Washington,  DC  20503,  (202)  395-3562 
or  via  Internet  at 

Kim_A.Johnson@omb.eop.gov,  and  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804,  445  12th 


Street,  SW.,  Washington,  DC  20554  or 
via  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  Internet 
at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 
OMB  review  of  this  collection  with  an 
approval  by  September  16,  2003. 

OMB  Control  Number:  3060-0027. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station,  FCC  Form  301. 

Form  Number:  FCC  301. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  3,370. 

Estimated  Time  Per  Response:  37  to 
121  hours. 

Frequency  of  Response:  On  occasion 
requirements;  Third  party  disclosure. 

Total  Arwual  Burden:  7,427  hours.  , 

Totay  An/iuai  Cosf;  $35,485,300. 

Needs  and  Uses:  On  September  3, 
2003,  the  United  States  Court  of 
Appeals  for  the  Third  Circuit  issued  an 
Order  staying  the  effectiveness  of  the 
new  media  ownership  rules  adopted  by 
the  Commission  on  June  2,  2003. 
(Report  and  Order,  MB  Docket  02-277 
andMMDocketsOl-235,  01-317,  and    ■ 
00-244,  and  Notice  of  Proposed 
Rulemaking,  In  The  Matter  of  2002 
Biennial  Regulatory  Review — flevieiv  of 
the  Commission 's  Broadcast  Ownership 
Rules  and  Other  Rules  Adopted 
Pursuant  to  Section  202  of  the 
Telecommunications  Act  of  1996.)  68 
FR  46285,  August  5.  2003.  The  Court 
ordered  "that  the  prior  ownership  rules 
remain  in  effect  pending  resolution  of 
these  proceedings."  Prometheus  Radio 
Project  V.  FCC,  No.  03-3388  (3d  Cir. 
Sept.  3,  2003)  (per  curiam).  The  Court's 
Order  requires  that  the  Commission 
process  broadcast  station  applications 
under  the  prior  ownership  rules. 
Because  FCC  Form  301(June  2002)  was 
supposed  to  have  expired  in  August  , 
2003  but  was  superceded  by  the  July 
2003  version,  We  are  now  requesting 
immediate  reactivation  of  the  previously 
approved  version  of  this  form. 

FCC  Form  301  is  used  to  apply  for 
authority  to  construct  a  new  commercial 
AM,  FM,  or  TV  broadcast  station,  or  to 
make  changes  in  existing  facilities  of 
such  a  station.  In  addition,  FM  licensees 
or  permittees  may  request,  by 
application  on  FCC  Form  301 ,  upgrades 
on  adjacent  and  co-chaimels, 
modifications  to  adjacent  channels  of 
the  same  class  and  downgrades  to 


55614 


Federal  Register /Vol.  68,  No.  187 /Friday,  September  26,  2003 /Notices 


adjacent  channels  without  flrst 
submitting  a  petition  for  rulemaking.  All 
applicants  using  this  one-step  process 
must  demonstrate  that  a  suitable  site 
exists  which  would  comply  with 
allotment  standards  with  respect  to 
minimum  distance  separation  and  city- 
grade  coverage  and  which  would  be 
suitable  for  tower  construction.  To 
receive  authorization  for 
commencement  of  Digital  Television 
("DTV")  operation,  conunercial 
broadcast  licensees  must  file  FCC  Form 
301  for  a  construction  permit.  This 
application  may  be  filed  anytime  after 
receiving  the  initial  DTV  allotment  but 
must  be  filed  before  mid-point  in  a 
particular  applicant's  required 
construction  period.  The  Commission 
will  consider  these  applications  as 
minor  changes  in  facilities.  Applications 
will  not  have  to  supply  full  legal  or 
financial  qualification  information. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-24331  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

September  15.  2003. 

SUMMARY:  The  Federal  ConuDunications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of- 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  pn  or  before  October  27, 
2003.  If  yoti  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allow  jd  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible . 

ADDRESSES :  Direct  all  comments  to  Les 
Smith,  Fed  Bral  Communications 
Commissic  n.  Room  1-A804,  445  12th 
Street,  SW  ,  Washington,  DC  20554  or 
via  the  Int<  met  to  Leslie.Smith@fcc.gov 
or  Kim  A.  ]  ohnson,  Office  of 
Manageme  it  and  Budget  (0MB),  Room 
10236  NEC  B,  Washington,  DC  20503, 
(202)  395-  1562  or  via  Internet  at 
KimA.Jo.  wson@cinb.eop.gov. 

FOR  FURTH8R  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
informatioii  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  CoMrol  Number:  3060-0922. 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 

Title:  Broadcast  Mid-Term  Report, 
FCC  Form  b97. 

Form  M  mber:  FCC  397. 

Responc  ?nts:  Business  or  other  for- 
profit  entit  es;  Not-for-profit 
institution ;. 

Number  3f  Respondents:  4,300. 

Estimate  d  Time  per  Response:  0.5 
hours. 

Frequem  :y  of  Response: 
Recordkee  )ing;  Mid-point  reporting 
requiremei  it. 

Total  Ar  nual  Burden:  269  hours  (one- 
eighth  of  n  spondents  file  annually). 

Total  Ar  nual  Cost:  None. 

Needs  ai  \d  Uses:  On  November  7, 
2002,  the  F  CC  adopted  a  Second  Report 
and  Order  md  Third  NPRM  (Second 
R&O),  MM  Docket  No.  98-204,  FCC  02- 
303,  68  FR  670  (2003),  which 
establishec  new  EEO  rules  and  forms  to 
comply  wi  ;h  the  court's  decision  in  MD/ 
DC/DE  Bra  adcasters  Association  v.  FCC. 
The  new  n  lies  adopt  a  new  version  of 
FCC  Form  397.  The  new  EEO  rules  also 
ensure  equ  al  employment  opportunity 
in  the  broa  dcast  and  multi-channel 
video  prog  am  distribution  industries 
through  ot  treach  to  the  community  in 
recruitmeiit  and  prevention  of 
employme  it  discrimination.  The  new 
version  of  "CC  Form  397  is  filed  only 
once  at  the  mid-point  of  the  eight-year 
license  ten  n  of  television  licensees,  with 
five  or  moi  e  full-time  employees,  and 
radio  licen  sees,  with  eleven  or  more 
full-time  e  nployees.  Licensees  must 
certify  thai  they  have  complied  with  the 
FCC's  EEO  rules  during  the  period  prior 


to  the  date  of  the  Mid-Term  Report  and 
must  include  copies  of  EEO  reports  that 
are  required  to  be  placed  in  the 
licensees'  local  public  file  for  the  prior 
two  years. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-24332  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  6712-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WC  Docket  No.  03-138;  FCC  03-228] 

Application  by  SBC  Communications 
Inc.,  Michigan  Bell  Telephone 
Company,  and  Southwestern  Bell 
Communications  Services,  Inc.,  for 
Authorization  To  Provide  In-Region, 
InterLATA  Service  In  Michigan 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  In  the  document,  the  Federal 
Communications  Commission 
(Commission)  grants  the  section  271 
application  of  SBC  Communications 
Inc.,  Michigan  Bell  Telephone 
Company,  and  Southwestern  Bell 
Communications  Services,  Inc. 
(Michigan  Bell)  for  authority  to  enter  the 
interLATA  telecommunications  market  . 
in  Michigan.  The  Commission  grants 
Michigan  Bell's  application  based  on 
the  Commission's  conclusion  that 
Michigan  Bell  has  satisfied  all  of  the 
statutory  requirements  for  entry  and 
opened  its  local  exchange  markets  to 
full  competition. 

DATES:  Effective  September  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Spade,  Attorney-Advisor,  Wireline 
Competition  Bureau,  at  (202)  418-7105 
or  via  the  Internet  at 
gina.spade@fcc.gov.  The  complete  text 
of  this  Memorandum  Opinion  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
Further  information  may  also  be 
obtained  by  calling  the  Wireline 
Competition  Bureau's  TTY  number: 
(202) 418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
WC  Docket  Nn.  03-138,  FCC  03-228, 
adopted  September  17,  2003,  and 
released  September  17,  2003.  The  full 
text  of  this  order  may  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
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II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint®aol.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov/Bureaus/ 
Wireline_Competition/in  - 
regionapplications. 

Synopsis  of  the  Order 

1.  History  of  the  Application.  On  Jime 
19,  2003,  Michigan  Bell  filed  an 
application  with  the  Commission, 
pursuant  to  section  271  of  the 
Telecommunications  Act  of  1996,  to 
provide  in-region,  interLATA  service  in 
the  state  of  Michigan. 

2.  The  State  Commission's 
Evaluation.  The  Michigan  Public 
Utilities  Commission  (Michigan 
Commission),  following  an  extensive 
review  process,  advised  the  Commission 
that  Michigan  Bell  has  taken  the 
statutorily  required  steps  to  open  its 
local  markets  to  competition. 
Consequently,  the  Michigan 
Commission  reconunended  that  the 
Commission  approve  Michigan  Bell's 
in-region.  interLATA  entry  in  its 
evaluation  and  comments  in  this 
proceeding. 

3.  The  Department  of  Justice's 
Evaluation.  The  Department  of  Justice 
filed  its  evaluation  on  July  16,  2003, 
expressing  concerns  about  Michigan 
Bell's  wholesale  billing,  line  splitting, 
and  data  reliability.  The  Department  of 
Justice  ultimately  stated  that  because  of 
serious  concerns  about  wholesale 
billing,  it  could  not  support  the 
application  based  on  the  current  record, 
but  noted  that  the  Commission  might  be 
able  to  resolve  these  billing  issues  prior 
to  conclusion  of  its  review. 

4.  Compliance  with  Section 
271  (c)(l  )(A).  In  order  for  the 
Commission  to  approve  a  BOC's 
application  to  provide  in-region, 
interLATA  services,  a  BOC  must  first 
demonstrate  that  it  satisfies  the 
requirements  of  either  section 
271(c)(1)(A)  (Track  A)  or  section 

^271(c)(l)(B)  (Track  B).  The  Commission 
concludes  that  Michigan  Bell  satisfies 
the  requirements  of  Track  A  in 
Michigan.  This  decision  is  based  on  the 
interconnection  agreements  Michigan 
Bell  has  implemented  with  Competing 
carriers  in  Michigan  and  the  nimiber  of 
carriers  that  provide  local  telephone 
exchange  service,  either  exclusively  or 
predominantly  over  their  own  facilities, 
to  residential  and  business  customers. 

Primary  Issues  in  Dispute 

5.  Evidentiary  Case—Data  Reliability. 
The  Commission  finds  that  Michigan 
Bell's  data  are,  on  the  whole,  reliable 
and  accurate,  based  on  the  evidence  in 


the  record,  including  two  independent, 
third-party  audits  of  Michigan  Bell's 
performance  data.  The  Commission 
finds,  therefore,  that  the  commercial 
performance  data  submitted  by 
Michigan  Bell  form  an  adequate 
evidentiary  basis  on  which  the 
Commission  can  render  judgments 
regarding  Michigan  Bell's  satisfaction  of 
the  competitive  checklist. 

6.  Checklist  Item  2 — Unbundling 
Network  Elements.  Based  on  the  record, 
the  Commission  finds  that  Michigan 
Bell  provides  "nondiscriminatory  access 
to  network  elements  in  accordance  with 
the  requirements  of  sections  251(c)(3) 
and  252(d)(1)"  of  the  Act  in  compliance 
with  checklist  item  2.  The  Commission 
also  concludes  that  Michigan  Bell 
provides  nondiscriminatory  access  to 
combinations  of  unbundled  network 
elements  (UNE  combinations)  in 
compliance  with  the  Commission's 
rules.  Based  on  the  evidence  in  the 
record,  the  Commission  also  finds  that 
Michigan  Bell's  charges  for  UNEs  made 
available  to  other  telecommunications 
carriers  are  just,  reasonable,  and 
nondiscriminatory  in  compliance  with 
checklist  item  2.  The  Commission  finds 
that  the  Michigan  Commission  followed 
basic  TELRIC  principles  and  that  the 
Michigan  Commission  worked 
diligently  to  set  UNE  rates  at  TELRIC 
levels. 

7.  Access  to  Operations  Support 
Systems.  Based  on  the  evidence  in  the 
record,  the  Commission  finds  that 
Michigan  Bell  is  providing  competitors 
nondiscriminatory  access  to  OSS  in 
compliance  with  checklist  item  2. 
Pursuant  to  its  analysis,  the  Commission 
finds  that  Michigan  Bell  provides  non- 
discriminatory access  to  its  OSS — the 
systems,  databases,  and  personnel 
necessary  to  support  network  elements 
or  services.  Nondiscriminatory  access  to 
OSS  ensures  that  new  entrants  have  the 
ability  to  order  service  for  their 
customers  and  communicate  effectively 
with  Michigan  Bell  regarding  basic 
activities  such  as  placing  orders  and 
providing  maintenance  and  repair 
services  for  customers.  The  Commission 
finds  that,  for  each  of  the  primary  OSS 
functions  (pre-ordering,  ordering, 
provisioning,  maintenance  and  repair, 
and  billing,  as  well  as  change 
management),  Michigan  Bell  provides 
access  to  its  OSS  in  a  manner  that 
enables  competing  carriers  to  perform 
the  functions  in  substantially  the  same 
time  and  manner  as  Michigan  Bell  does 
or,  if  no  appropriate  retail  analogue 
exists  within  Michigan  Bell's  systems, 

in  a  manner  that  permits  competitors  a 
meaningful  opportunity  to  compete.  In 
particular,  the  Commission,  assessing 
the  totality  of  the  circumstances,  finds 


that  Michigan  Bell's  evidence  regarding 
billing  demonstrates  that  competitive 
LEC  concerns  reflect  only  isolated 
instances  or  errors  typical  of  high- 
volume  carrier-to-carrier  commercial 
billing,  rather  than  systemic  problems. 
The  Commission  thus  finds  that  the 
allegations  raised  about  billing  in  this 
record  do  not  warrant  a  finding  of 
checklist  noncompliance  because 
Michigan  Bell's  billing  processes 
provide  competitors  a  meaningful 
opportunity  to  compete.  In  addition, 
regarding  specific  areas  for  which  the 
Commission  identifies  issues  with 
Michigan  Bell's  OSS  performance — line 
loss  notification  reports  and  billing 
completion  notices — the  Commission 
finds  that  these  problems  do  not 
demonstrate  overall  discriminatory 
treatment  or  are  not  sufficient  to  warrant 
a  finding  of  checklist  noncompliance. 

8.  Checklist  Item  4 — Unbundled  Local 
Loops.  Based  on  the  evidence  in  the 
record,  the  Commission  concludes  that 
Michigan  Bell  provides  xmbimdled  local 
loops  in  accordance  with  the 
requirements  of  section  271  and 
Commission  rules.  The  Commission's 
conclusion  is  based  on  its  review  of 
Michigan  Bell's  performance  for  all  loop 
types,  which  include  voice-grade  loops, 
xDSL-capable  loops,  digital  loops,  and 
high-capacity  loops,  as  well  as  the 
Commission's  review  of  Michigan  Bell's 
processes  for  hot  cut  provisioning,  line 
sharing  and  line  splitting.  With  respect 
to  issues  related  to  Michigan  Bell's  line 
splitting  processes,  the  Commission 
finds  that  a  BOC  is  not  required  to  have 
in  place  processes  for  all  possible  line 
splitting  scenarios  at  the  time  of  its 
application  if  the  BOC  is  working  with 
competing  LECs  in  a  state  collaborative 
to  develop  appropriate  procedures. 
Because  Michigan  Bell  is  working  with 
competitive  LECs  to  develop  such 
processes  in  Michigan,  the  Commission 
finds  that  these  issues  do  not  warrant  a 
finding  of  checklist  noncompliance. 

9.  Checklist  Item  7 — Access  to  91 1/ 
E91 1  and  Operator  Services/Directory 
Assistance.  Section  271(c)(2)(B)(vii)  of 
the  Act  requires  a  BOC  to  provide 
"[nlondiscriminatory  access  to  911  and 
E911  services."  A  BOC  must  provide 
competitors  with  access  to  its  911  and 
E911  services  in  the  same  manner  that 
it  provides  such  access  to  itself,  i.e.,  at 
parity.  Specifically,  the  BOC  "must 
maintain  the  911  database  entries  for 
competing  LECs  with  the  same  accuracy 
and  reliability  that  it  maintains  the 
database  entries  for  its  own  customers." 
The  Commission  finds  that  Michigan 
Bell  provides  nondiscriminatory  access 
to  911  and  E911  services.  Section 
271{c)(2)(B)(vii)  also  requires  a  BOC  to 
provide  nondiscriminatory  access  to 
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"directory  assistance  services  to  allow 
the  other  carrier's  customers  to  obtain 
telephone  numbers"  and  "operator  call 
completion  services,"  respectively. 
Additionally,  section  251(b)(3)  of  the 
1996  Act  imposes  on  each  LEG  "the 
duty  to  permit  all  [competing  providers 
of  telephone  exchange  service  and 
telephone  toll  service]  to  have 
nondiscriminatory  access  to  *  *  * 
operator  services,  directory  assistance, 
and  directory  listing,  with  no 
unreasonable  dialing  delays."  Based  on 
the  Commission's  review  of  the  record 
it  concludes  that  Michigan  Bell  offers 
nondiscriminatory  access  to  its 
directory  assistance  services  and 
operator  services  (OS/DA). 

Other  Checklist  Items 

10.  Checklist  Item  1 — Interconnection. 
Based  on  its  review  of  the  record,  the 
Commission  concludes  that  Michigan 
3ell  provides  interconnection  in 
accordance  with  the  requirements  of 
section  251(c)(2)  and  as  specified  in 
section  271  and  prior  Commission 
orders,  bt  reaching  this  conclusion,  the 
Commission  examined  Michigan  Bell's 
performance  with  respect  to  collocation 
and  interconnection  trunks,  as  the 
Commission  has  done  in  prior  section 
271  proceedings. 

11.  Checklist  Item  10 — Databases  and 
Signaling.  Section  271(c)(2)(B)(x)  of  the 
1996  Act  requires  a  BOC  to  provide 
nondiscriminatory  access  to  databases 
and  associated  signaling  necessary  for 
call  routing  and  completion.  Based  on 
the  evidence  in  the  record,  the 
Commission  finds  that  Michigan  Bell 
provides  nondiscriminatory  access  to 
databases  and  signaling  networks  in  the 
state  of  Michigan. 

12.  Checklist  Item  13 — Reciprocal 
Compensation.  Section  271(c)(2)(B)(xiii) 
of  the  Act  requires  BOCs  to  enter  into 
"[r]eciprocal  compensation 
arrangements  in  accordance  with  the 
requirements  of  section  252(d)(2)."  In 
turn,  section  252(d)(2)(A)  specifies  the 
conditions  necessary  for  a  state 
commission  to  find  that  the  terms  and 
conditions  for  reciprocal  compensation 
are  just  and  reasonable.  The 
Commission  finds  that  commenters' 
allegations  regarding  Michigan  Bell's 
reciprocal  compensation  policies  and 
rate  structiure  in  Michigan  do  not  cause 
Michigan  Bell  to  fail  this  checklist  item 
or  the  public  interest  standard.  In 
addition,  the  Commission  waives  its 
complete-as-filed  requirement  on  its 
own  motion  pursuant  to  section  1.3  of 
the  Commission's  rules  to  the  limited 
extent  necessary  to  consider  Michigan 
Bell's  revised  reciprocal  compensation 
rates.  The  Commission's  "complete-as- 
filed"  requirement  provides  that  when 


an  applicai  it  files  new  information  after 
the  comme  it  date,  the  Commission 
reserves  the  right  to  start  the  90-day 
review  period  again  or  to  accord  such 
informatioit  no  weight  in  determining 
section  271  compliance.  In  its 
application  filed  on  June  19,  2003. 
Michigan  Bell  explained  that  it  had 
elected  to  i  avoke  the  rate  structure  set 
out  in  the  ( lommission's  ISP  Remand 
Order,  and  the  rate  structure  change 
wovdd  be  effective  in  Michigan  on  July 
6,  2003-afOBr  comments  were  filed  on 
Michigan  I  ell's  application.  The 
Commissio  a  finds  that  a  waiver  is 
appropriati  i  because  Michigan  Bell 
changed  itj  rate  structure  for  reciprocal 
compensat  on  for  ISP-bound  traffic  to 
the  rate  ca|  s  set  forth  in  the 
Commissio  q's  ISP  Remand  Order,  not  as 
part  of  a  sti  ategy  to  win  approval  of  its 
applicatioi . 

13.  Remt  ining  Checklist  Items  (3,  5,  6, 
8,9,11,  12  and  14).  Based  on  the 
evidence  ii  i  the  record,  the  Commission 
concludes  hat  Michigan  Bell 
demonstrai  es  that  it  is  in  compliance 
with  check  ist  item  3  (access  to  poles, 
ducts,  and  conduits),  item  5  (unbundled 
transport),  item  6  (unbundled 
switching)  item  8  (white  pages),  item  9 
(numberin  [  administration),  item  11 
(number  pi  trtability),  item  12  (dialing 
parity),  an< ,  item  14  (resale). 

14.  Secti  3/1  272  Compliance.  Based  on 
the  record,  the  Commission  concludes 
that  Michigan  Bell  has  demonstrated 

omply  with  the 
ts  of  section  272. 
y,  Michigan  Bell  provides 
at  it  maintains  the  same 
structural  Reparation  and 
nondiscrimination  safeguards  in 
Michigan  as  it  does  in  Texas,  Kansas, 
Oklahoma  J  Missouri,  Arkansas,  and 
Califomia-t-states  for  which  SBC  has 
already  reoeived  section  271  authority. 

15.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
public  intetest.  From  its  extensive 
review  of  t  le  competitive  checklist, 
which  eml  odies  the  critical  elements  of 
market  ent  ry  under  the  Act,  the 
Commissic  n  finds  that  barriers  to 
competitiv  b  entry  in  the  local  exchange 
markets  ha  ve  been  removed  and  the 
local  exch^ge  markets  in  Michigan 
today  are  dpen  to  competition.  The 
Commissic  n  further  finds  that  the 
record  con  irms  its  view,  as  set  forth  in 
prior  sectii  in  271  orders,  that  BOC  entry 
into  the  loi  ig  distance  market  will 
benefit  coi  sumers  and  competition  if 
the  relevai  t  local  exchange  market  is 
open  to  coinpetition  consistent  with  the 
competiti\je  checklist. 

16.  Secti  on  271(d)(6)  Enforcement 
Authority.  Working  with  the  Michigan 


that  it  will 
requireme: 
Significant 
evidence  t 


Commission,  the  Commission  intends  to 
closely  monitor  Michigan  Bell's  post- 
approval  compliance  to  ensiire  that  it 
continues  to  meet  the  conditions 
required  for  section  271  approval.  The 
Commission  stands  ready  to  exercise  its 
various  statutory  enforcement  powers 
quickly  and  decisively  in  appropriate 
circumstances  to  ensure  that  the  local 
market  remains  open  in  Michigan. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-24446  Filed  9-25-03;  8:45  am] 

BILUNQ  CODE  6712-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CiMS-2182-FN] 

Medicare  and  Medicaid  Programs; 
Reapprovai  of  the  Community  Heaith 
Accreditation  Program  (CHAP)  for 
Deeming  Authority  for  Hospices 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 
action:  Final  notice. 

SUMMARY:  This  notice  announces  the 
reapprovai  of  the  Community  Health 
Accreditation  Program  (CHAP)  as  a 
national  accreditation  program  for 
hospices  that  request  participation  in 
the  Medicare  or  Medicaid  programs. 
EFFECTIVE  DATE:  This  final  notice  is 
effective  November  21,  2003  through 
November  21,  2009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ciody  Melanson,  (410)  786-0310. 
SUPPLEMENTARY  INFORMATION 

I.  Baclcground 

Under  the  Medicare  program,  eligible, 
beneficiaries  may  receive  covered 
services  in  a  hospice,  provided  certain 
requirements  are  met.  Section  1861  (dd) 
of  the  Social  Security  Act  (the  Act) 
establishes  distinct  criteria  for  facilities 
seeking  designation  as  a  hospice 
provider.  The  regulations  at  42  CFR  part 
418  specify  the  conditions  that  a 
hospice  must  meet  in  order  to 
participate  in  die  Medicare  program,  the 
scope  of  covered  services,  and  the 
conditions  for  Medicare  payment  for 
hospice  care.  Regulations  concerning 
provider  agreements  are  located  in  42 
CFR  part  489,  and  regulations  pertaining 
to  activities  relating  to  the  survey  and 
certification  of  facilities  are  located  in 
42  CFR  part  488.  Section  1905(o)(i)(A) 
of  the  Act  generally  extends  the  hospice 
Medicare  requirements  to  payments  for 
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hospice  services  under  the  Medicare 
program. 

Generally,  in  order  to  enter  into  an 
agreement,  a  hospice  facility  must  first 
be  certified  by  a  State  survey  agency  as 
complying  with  the  conditions  or 
requirements  set  forth  in  part  418  of  our 
regulations.  Then,  the  hospice  facility  is 
subject  to  regular  surveys  by  a  State 
survey  agency  to  determine  whether  it 
continues  to  meet  those  requirements. 
There  is  an  alternative,  however,  to 
surveys  by  State  agencies. 

Section  IsesCblU)  of  the  Act  provides 
that,  if  a  provider  entity  demonstrates 
through  accreditation  by  an  approved 
national  accreditation  organization  that 
all  applicable  Medicare  conditions  are 
met  or  exceeded,  we  would  "deem" 
those  provider  entities  as  having  met  the 
requirements.  Accreditation  by  an 
accreditation  organization  is  voluntary 
and  is  not  required  for  Medicare 
participation. 

If  an  accreditation  organization  is 
recognized  by  the  Secretary  as  having 
standards  for  accreditation  that  meet  or 
exceed  Medicare  requirements,  any 
provider  entity  accredited  by  the 
national  accrediting  body's  approved 
program  would  be  deemed  to  meet  the 
Medicare  conditions.  A  national 
accreditation  organization  applying  for 
approval  of  deeming  authority  under 
part  488,  subpart  A  must  provide  us 
with  reasonable  assurance  that  the 
accreditation  organization  requires  the 
accredited  provider  entities  to  meet 
requirements  that  are  at  least  as 
stringent  as  the  Medicare  conditions. 
Our  regulations  concerning  reapproval 
of  accrediting  organizations  are  set  forth 
at  §488.4  and  §  488.8(d)(3).  The 
regulations  at  §  488.8(d)(3)  require 
accreditation  organizations  to  apply  for 
continued  approval  of  deeming 
authority  every  6  years  or  sooner  as 
determined  by  us.  The  Community 
Health  Accreditation  Program's 
(CHAP's)  term  of  approval  as  a 
recognized  accreditation  program  for 
hospice  facilities  expires  November  20, 
2003. 

n.  Approval  Process  for  Deeming 
AppUcations 

Section  1865(b)(3)(A)  of  the  Act 
provides  a  statutory  timetable  to  ensure 
that  our  review  of  deeming  applications 
is  conducted  in  a  timely  maimer.  The 
Act  provides  us  with  210  calendar  days 
after  the  date  of  receipt  of  an  application 
to  complete  our  survey  activities  and 
application  review  process.  Within  60 
days  of  receiving  a  completed 
application,  we  must  publish  a  notice  in 
the  Federal  Register  that  identifies  the 
national  accreditation  body  making  the 
request,  describes  the  request,  and 


provides  no  less  than  a  30-day  public 
comment  period.  At  the  end  of  the  210- 
day  period,  we  must  publish  a  notice  in 
the  Federal  Register  of  our  approval  or 
denial  of  the  application. 

m.  Provisions  of  the  Proposed  Notice 

On  April  25.  2003,  we  published  a 
proposed  notice  in  the  Federal  Register 
(68  PR  20391)  announcing  the  CHAP's 
request  for  reapproval  as  a  deeming 
organization  for  hospice  facilities.  In 
this  notice,  we  specifiied  in  detail  our 
evaluation  criteria.  Under  section 
1865(b)(2)  of  the  Act  and  our  regulations 
at  §  488.4,  we  conducted  a  review  of  the 
CHAP  application  in  accordance  with 
the  criteria  specified  in  our  regulation, 
which  include,  but  are  not  limited  to  the 
following: 

•  An  onsite  administrative  review  of 
CHAP's: 

(1)  Corporate  policies;  (2)  financial 
and  human  resources  available  to 
accomplish  the  projxjsed  surveys;  (3) 
procedures  for  training,  monitoring,  and 
evaluation  of  its  surveyors;  (4)  ability  to 
investigate  and  respond  appropriately  to 
complaints  against  accredited  facilities; 
and  (5)  survey  review  and  decision- 
making process  for  accreditation. 

•  A  comparison  of  CHAP's  hospice 
accreditation  standards  to  our  current 
Medicare  hospice  conditions  of 
participation. 

•  A  documentation  review  of  CHAP  s 
survey  processes  to: 

•  Determine  the  composition  of  the 
siUA^ey  team,  surveyor  qualifications, 
and  the  ability  of  CHAP  to  provide 
continuing  surveyor  training. 

•  Compare  CHAP  s  processes  to  those 
of  State  survey  agencies,  including 
survey  fi-equency,  and  the  ability  to 
investigate  and  respond  appropriately  to 
complaints  against  accredited  facilities. 

•  Evaluate  CHAP's  procedures  for 
monitoring  providers  or  suppliers  found 
to  be  out  of  compliance  wiUi  CHAP 
program  requirements.  The  monitoring 
procedures  are  used  only  when  CHAP 
identifies  noncompliance.  If 
noncompliance  is  identified  through 
validation  reviews,  the  survey  agency 
monitors  corrections  as  specified  at 

§  488.7(d). 

•  Assess  CHAP's  ability  to  report 
deficiencies  to  the  surveyed  facilities 
and  respond  to  the  facility's  plan  of 
correction  in  a  timely  manner. 

•  Establish  CHAP's  ability  to  provide 
us  with  electronic  data  in  ASCII- 
comparable  code  and  reports  necessary 
for  effective  validation  and  assessment 
of  CHAP's  survey  process. 

•  Determine  the  adequacy  of  staff  and 
other  resources. 


•  Review  CHAP's  ability  to  provide 
adequate  fimding  for  performing 
required  surveys. 

•  Confirm  CHAP's  policies 
concerning  whether  surveys  are 
announced  or  unannounced. 

•  Obtain  CHAP's  agreement  to 
provide  us  with  a  copy  of  the  most 
current  accreditation  survey  together 
with  any  other  information  related  to 
the  survey  as  we  may  require,  including 
corrective  action  plans. 

In  accordance  with  section 
1865(b)(3)(A)  of  the  Act.  the  proposed 
notice  also  solicited  public  comments 
regarding  whether  CHAP's  requirements 
met  or  exceeded  ihe  Medicare 
conditions  of  participation  for  hospice 
facilities.  We  received  no  public 
conmients  in  response  to  our  proposed 
notice. 

rv.  Provisions  of  the  Final  Notice 

A.  Differences  Between  CHAP  and 
Medicare's  Conditions  and  Survey 
Requirements 

We  compared  the  standards  contained 
in  CHAP'S  "Standard  of  Excellence  for 
Hospice"  and  "The  Core  Standards  of 
Excellence"  and  its  survey  process  in 
the  "Reapplication  for  Deeming 
Authority  For  Hospice  Programs"  with 
the  Medicare  hospice  conditions  for 
participation  and  our  State  and  Regional 
Operations  Manual.  Our  review  and 
evaluation  of  CHAP's  deeming 
application,  which  were  conducted  as 
described  in  section  III  of  this  notice 
yielded  the  following: 

•  CHAP  agreed  to  add  the  language 
"for  pain  control  and  respite  purposes" 
io  its  standard  that  deals  with  inpatient 
care.  CHAP  s  standard  now  states:  "The 
general  inpatient  level  of  care  is 
arranged  when  the  patient  requires 
palliation  treatment  for  aCute  medical 
and/or  psychological  s)miptoms  and/or 
for  pain  control  that  cannot  be  managed 
in  the  patient's  home.  Inpatient  care  is 
also  available  for  respite  purposes," 
which  meets  the  requirements  of 
§418.98.  , 

•  In  order  to  meet  the  requirements  of 
the  conditions  of  participation  at 

§  418.94,  CHAP  agreed  to  change  the 
term  "Home  Care  Aide"  to  "Home 
Health  Aide." 

•  In  order  to  meet  the  requirements  of 
§  418.204,  CHAP  agreed  to  remove  the     - 
terms  "social  worker"  and  "personal 
care"  and  add  the  word  "homemaker" 

to  its  standards  that  dealt  with  special 
coverage  requirements. 

•  In  order  to  meet  the  regiilations  at 
§  418.84,  CHAP  replaced  the  term 
"professional  social  worker"  with 
"qualified  social  worker." 

•  In  order  to  comply  with  §  418.58(b) 
and  to  clarify  who  is  responsible  for 
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reviewing  the  plan,  CHAP  added  to  its 
standard  the  wording,  "by  the  attending 
physician,  the  medical  director  or 
physician  designee  and  the  IDT/IDG." 

•  In  order  to  meet  the  requirements  of 
§  418.22(d)(2),  CHAP  added  certification 
and  recertification  of  the  terminal 
illness  with  a  six-month  prognosis, 
signed  by  a  physician,  as  necessary 
elements  that  needed  to  be  maintained 
in  the  medical  record. 

•  The  word  "paraprofessional"  was 
removed  and  replaced  with  the  term 
"Home  Health  Aide"  in  the  CHAP 
standard.  .  '^ 

•  CHAP  agreed  to  change  homemaker 
supervision  from  every  6  months  to  1 
month. 

•  To  meet  the  requirements  of  the 
2000  edition  of  the  Life  Safety  Cede  and 
to  comply  with  §  418.100.  CHAP  has 
agreed  to  add  an  additional  standard 
that  states  that  roller  latches  are  not 
used  on  corridor  doors. 

B.  Tenn  of  Approval 

Based  on  the  review  and  observations 
described  in  section  in  of  this  final 
notice,  we  have  determined  that  CHAP's 
requirements  for  hospices  meet  or 
exceed  our  requirements.  Therefore,  we 
recognize  CHAP  as  a  national 
accreditation  organization  for  hospices 
that  request  participation  in  the 
Medicare  program,  effective  November 
21,  2003  through  November  21,  2009. 

IV.  Collection  of  Information   . 
Requirements 

This  final  notice  does  not  impose  any 
information  collection  and  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA). 
Consequently,  it  does  not  need  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  authority 
of  the  PRA.  The  requirements  associated 
with  granting  and  withdrawal  of 
deeming  authority  to  national 
accreditation  organizations,  codified  in 
42  CFR  part  488,  "Survey,  Certification, 
and  Enforcement  Procedures,"  are 
currently  approved  by  OMB  under  OMB 
approval  number  0938-0690. 

V.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regidatory  alternatives  and, 
if  regulation  is  necessary,  to  select 


regulatory  Approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviroiunental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  one  [year).  This  final  notice 
recognizes  CHAP  as  a  national 
accreditation  organization  for  hospices 
that  request  participation  in  the 
Medicare  aid  Medicaid  programs.  There 
are  neither  significant  costs  nor  savings 
for  the  program  and  administrative 
budgets  of  Vledicare.  Therefore,  this 
notice  is  ni  it  a  major  rule  as  defined  in 
Title  5,  Un  ted  States  Code,  section 
804(2)  and  is  not  an  economically 
significant  rule  imder  Executive  Order 
12866. 

The  KFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses  For  purposes  of  the  RFA, 
small  entit  es  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  a  iier  providers  and  suppliers 
are  small  e  itities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  $29  million  in  any  one  year. 
Individual) ;  and  States  are  not  included 
in  the  definition  of  a  small  entity.  We 
are  not  preparing  an  analysis  for  the 
RFA  becau  ie  we  have  determined  that 
this  notice  will  not  have  a  significant 
economic  i  inpact  on  a  substantial 
number  of  small  entities. 

In  additi  )n,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on' the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  piirposes  of  section  1102(b)  of 
the  Act,  wa  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  are  not 
preparing  an  analysis  for  section  1102(b) 
of  the  Act  ftecause  we  have  determined 
that  this  nc  tice  will  not  have  a 
significant  impact  on  the  operations  of 
a  substanti  il  number  of  small  rural 
hospitals. 

In  an  eff(  irt  to  better  ensure  the  health, 
safety,  and  services  of  beneficiaries  in 
hospices  aveady  certified  as  well  as 
provide  reief  to  State  budgets  in  this 
time  of  tig^t  fiscal  restraints,  we  deem 
hospices  a(  ;credited  by  CHAP  as 
meeting  ou  r  Medicare  requirements. 
Thus,  we  c  sntinue  our  focus  on 
ensuring  tl  e  health  and  safety  of 
services  by  providers  and  suppliers 
already  cei  tified  for  participation  in  a 
cost-effecti  i^e  manner. 


Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  will  have  no  consequential  effect 
on  the  governments  mentioned  or  on  the 
private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
Since  this  notice  does  not  impose  any 
costs  on  State  or  local  governments,  Uie   < 
requirements  of  E.0. 13132  are  not 
applicable. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authoritjr:  Section  1865  of  the  Social 
Security  Act  (42  U.S.C.  1395bb). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773  Medicare — ^Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplemental  Medi^.il  Insurance 
Program)  ^ 

Dated:  August  7,  2003. 
Thomas  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

[FR  Doc.  03-24547  Filed  9-25-03;  8:45  am] 
BILLING  CODE  4120-01^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CiyiS-9018-N] 

Medicare  and  Medicaid  Programs; 
Quarteriy  Listing  of  Program 
issuances— April  2003  Through  June 
2003 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  lists  CMS  manual 
instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  from  April  2003  through  June 
2003,  relating  to  the  Medicare  and 
Medicaid  programs.  This  notice 
provides  information  on  national 
coverage  determinations  affecting 
specific  medical  and  health  care 
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services  under  Medicare.  Additionally, 
this  notice  identifies  certain  devices 
with  investigational  device  exemption 
numbers  approved  by  the  Food  and 
Drug  Administration  that  potentially 
may  be  covered  under  Medicare. 
Finally,  this  notice  also  includes  listings 
of  all  approval  numbers  from  the  Office 
of  Management  and  Budget  for 
collections  of  infonnation  in  CMS 
regulations. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  and  to  foster  more  open 
and  transparent  collaboration  efforts,  we 
are  also  including  all  Medicaid 
issuances  and  Medicare  and  Medicaid 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
this  3-month  time  frame. 

FOR  FURTHER  INFORMATION  CONTACT:  It  is 

possible  that  an  interested  party  may 
have  a  specific  information  need  and 
not  be  able  to  determine  from  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  [See  Section  III  of 
this  notice  for  how  to  obtain  listed 
material.) 

Questions  concerning  items  in 
Addendum  III  may  be  addressed  to 
Karen  Bowman,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Centers  for  Medicare  &  Medicaid 
Ser\aces,  C5-16-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
or  you  can  call  (410)  786-5252. 

Questions  concerning  national 
coverage  determinations  in  Addendum 

V  may  be  addressed  to  Patricia  Brocato- 
Simons,  OfBce  of  Clinical  Standards 
and  Quality,  Centers  for  Medicare  & 
Medicaid  Services,  Cl-09-06,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  or  you  can  call  (410)  786- 
0261. 

Questions  concerning  Investigational 
Device  Exemptions  items  in  Addendum 

VI  may  be  addressed  to  Sharon  Hippler, 
Office  of  Clinical  Standards  and 
Quality,  Centers  for  Medicare  & 
Medicaid  Services,  C5-13-27,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  or  you  can  call  (410)  786- 
4633. 

Questions  concerning  approval 
numbers  for  collections  of  information 
in  Addendum  VII  may  be  addressed  to 
Dawn  Willinghan,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 


Regulations  Development  and  Issuances 
Group,  Centers  for  Medicare  &  Medicaid 
Services,  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
or  you  can  call  (410)  786-6141. 

Questions  concerning  all  other 
information  may  be  addressed  to  Margie 
Teeters,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Regulations 
Development  and  Issuances  Group, 
Centers  for  Medicare  &  Medicaid 
Services,  C5-13-18,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
or  you  can  call  (410)  786-4678. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  responsible  for 
administering  the  Medicare  and 
Medicaid  programs.  These  programs  pay 
for  health  care  and  related  services  for 
39  million  Medicare  beneficiaries  and 
35  million  Medicaid  recipients. 
Administration  of  the  two  programs 
involves  (1)  furnishing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public  and  (2)  maintaining  effective 
conununications  with  regional  offices, 
State  goverrmients.  State  Medicaid 
agencies.  State  survey  agencies,  various 
providers  of  health  care,  all  Medicare 
contractors  that  process  claims  and  pay 
bills,  and  others.  To  implement  the 
various  statutes  on  which  the  programs 
are  based,  we  issue  regulations  under 
the  authority  granted  to  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  under  sections  1102,  1871, 
1902,  and  related  provisions  of  the 
Social  Seciuity  Act  (the  Act).  We  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
statements  of  policy,  and  guidelines  of 
general  applicability  not  issued  as 
regulations  at  least  every  3  months  in 
the  Federal  Register.  We  published  our 
first  notice  June  9,  1988  (53  FR  21730). 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  and  to  foster  more  open  and 
transparent  collaboration,  we  are 
continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  respective  3- 
month  time  frame. 

II.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations. 


national  coverage  determinations 
(NCDs),  and  Food  and  Drug 
Administration  (FDA)-approved 
investigational  device  exemptions 
(IDEs)  published  during  the  subject 
quarter  to  determine  whether  any  are  of 
particular  interest.  We  expect  this  notice 
to  be  used  in  concert  with  previously 
published  notices.  Those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21730,  53 
FR  36891,  and  53  FR  50577)  published 
in  1988,  and  the  notice  published  March 
31,  1993  (58  FR  16837).  Those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  (CIM)  may  wish  to 
review  the  August  21, 1989  publication 
(54  FR  34555).  Those  interested  in  the 
procedures  used  in  making  NCDs  under 
the  Medicare  program  may  review  the 
April  27, 1999  pubhcation  (64  FR 
22619). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  six 
addenda: 

•  Addendum  I  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  CMS  Medicare  and  Medicaid 
manuals  and  memoranda. 

•  Addendum  III  lists  a  unique  CMS 
transmittal  number  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  or  multiple 
instruction(s).  Often,  it  is  necessary  to 
use  information  in  a  transmittal  in 
conjunction  with  infonnation  currently 
in  the  manuals. 

•  Addendum  FV  lists  all  substantive 
and  interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Fedeml  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the — 

•  Date  published: 

•  Federal  Register  citation;  ~ 

•  Parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable); 

•  Agency  file  code  number;  and 

•  Title  of  the  regulation. 

•  Addendum  V  includes  completed 
NCDs,  or  reconsiderations  of  completed 
NCDs,  from  the  quarter  covered  by  this 
notice.  Completed  decisions  are 
identified  by  the  section  of  the  CIM  in 
which  the  decision  appears,  the  title,    * 
the  dateihe  publication  was  issued,  and 
the  effective  date  of  the  decision. 

•  Addendum  VI  includes  listings  of 
the  FDA -approved  IDE  categorizations, 
using  the  IDE  numbers  the  FDA  assigns. 
The  listings  are  organized  according  to . 
the  categories  to  which  the  device 
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numbers  are  assigned  (  hat  is,  Category 
A  or  Category  B),  and  identified  by  the 
IDE  number. 

•  Addendum  Vn  includes  listings  of 
all  approval  numbers  from  the  Office  of 
Management  and  Budget  (OMB)  for 
collections  of  information  in  CMS 
regulations  in  title  42;  title  45, 
subchapter  C;  and  title  20  of  the  CFR. 

m.  How  To  Obtain  Listed  Material 

A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
the  Government  Printing  Office  (GPO) 
or  the  National  Technical  Information 
Service  (NTIS)  at  the  following 
addresses: 
Superintendent  of  Documents, 

Govemr  ent  Printing  Office,  ATTN: 

New  Orders,  P.O.  Box  371954, 

Pittsburgh.  PA  15250-7954. 

Telephone  (202)  512-1800,  Fax 

number  (202)  512-2250  (for  credit 

card  orders);  or 
National  Technical  Information  Service, 

Department  of  Conmierce,  5825  Port 

Royal  Road,  Springfield,  VA  22161. 

Telephone  (703)  487-4630. 

In  addition,  individur '  manual 
transmittals  and  PrognL.^  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  most  manuals  are 
available  at  the  following  Internet 
address:  http://cms.hhs.gov/manuals/  ' 
default.asp. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Ri^ister  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  ^te 
either  the  date  of  publication  or  the 
volimie  number  and  page  number. 

The  Federal  Regtster  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  fit)m  Volume  59, 
Number  1  (January  2, 1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Dociunents  home-page  address  is 
http://www.gpoaccess.gov/fr/ 
index Jttml,  by  using  local  WAIS  client 


software,  oi  by  telnet  to 

swais.gpoai  Tess.gov,  then  log  in  as  guest 

(no  passwo]  d  required).  Dial-in  users 

should  use  Communications  software 

and  modem  to  call  (202)  512-1661;  type 

swais,  then^og  in  as  guest  (no  password 

required). 

C.  Rulings 

We  publi  ih  rulings  on  an  infrequent 
basis.  Intert  sted  individuals  can  obtain 
copies  from  the  nearest  CMS  Regional 
Office  or  re'  new  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register.  Rulings,  beginning 
with  those  Released  in  1995,  are 
available  odline,  through  the  CMS 
Home  Page.]  The  Internet  address  is 
http://cms.khs.gov/rulings. 

D.  CMS's  cimpact  Disk— Read  Only 
Memory  (ct-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  from  GPO  or  NTIS  on  a 
subscriptioe  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  anil  the  stock  number  is  717- 
1 39-0000043.  The  following  material  is 
on  the  CD-IOM  disk: 

•  .Tides  ±,  XVm,  and  XD(  of  the  Act. 

•  CMS-r^ated  regulations. 

•  CMS  mimuals  and  monthly 
revisions.    | 

•  CMS  program  memoranda.^ 
The  tiUesjof  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1, 1B99.  (Updated  tides  of  the 
Social  Security  Laws  are  available  on 
the  Intemetiat  http://www.ssa.gov/ 
OPHome/xact/comp-toc.htm.]  The 
remaining  portions  of  CD-ROM  are 
updated  on  la  monthly  basis. 

Because  qf  complaints  about  the 
unreadabili^  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  from- 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  pear  future  and,  with  the 
aid  of  newe|^  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  ^port  forms  incorporated  in 
the  manuali  are  included  on  the  CD- 
ROM  disk  ^  LOTUS  files.  LOTUS 
software  is  iieeded  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  coinputer  disk. 

IV.  How  To  Review  Listed  Material 

Transmitflals  or  Program  Memoranda 
can  be  reviqwed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  ^proximately  1,400 
designated  nbraries  throughout  the 
United  States.  Some  FDLs  may  have 


arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 
FDL. 

In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  most 
Federal  Government  publications,  either 
in  printed  or  microfilm  form,  for  use  by 
the  general  public.  These  libraries 
provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outiets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
nimibers  for  each  CMS  publication  are 
shown  in  Addendujn  III,  along  with  the 
CMS  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
materials,  use  the  Superintendent  of 
Dociunents  number,  plus  the  transmittal 
number.  For  example,  to  find  the 
Carriers  Manufd,  Part  3 — Program 
Administration  (CMS  Pub.  14-3) 
transmittal  entitled  "Incident  to 
Physician's  Professional  Services 
(Subsection  A — Commonly  Furnished 
in  Physicians'  Offices),"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/7  and  the  transmittal  niunber  1793. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Instirance,  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated:  September  8,  2003. 
Jacquelyn  Y.  White, 

Director,  Office  of  Strategic  Opemtions  and 
Regulatory  Affairs. 

Addendum  I 

This  addendum  lists  the  publication  dates 
of  the  most  recent  quarterly  listings  of 
program  issuances. 

May  11, 1999  (64  FR  25351) 
November  2, 1999  (64  FR  59185) 
De  member  7, 1999  (64  FR  68357) 
January  10,  2000  (65  FR  1400) 
May  30,  2000  (65  FR  34481) 
June  28,  2002  (67  FR  43762) 
September  27,  2002  (67  FR  61130) 
December  27,  2002  (67  FR  79109) 
March  28,  2003  (68  FR  15196) 
Jime  27,  2003  (68  FR  38359) 

Addendum  XL — Description  of  Manuals, 
Memoranda,  and  CMS  Rulings 

Au  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  Jime  9, 1988,  at  53  FR  21730 
and  supplemented  on  September  22, 1988,  at 
53  FR  36891  and  December  16, 1988,  at  53 
FR  50577.  Also,  a  complete  description  of  the 
Medicare  Coverage  Issues  Manual  (CIM)  was 
published  on  August  21, 1989,  at  54  FR 
34555.  A  brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that  we 
maintain  was  published  on  October  16, 1992, 
at  57  FR  47468. 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions 

[April  2003  Through  June  2003] 


Transmittal 
No. 


Manual/Subject/Publication  No. 


Intermediary  Manual 

Part  d— Audits,  Relml»ur*ement  Program  Administration 

(CMS  Pub.  13-3) 

(Superintendent  of  DocumenU  No.  HE  22.8/6) 


1879 
1880 
1881 
1882 
1883 
1884 
1885 
1886 
1887 


1888 
1889 

1890 

1891 


Clinical  Diagnostic  Laboratory  Services  Other  Than  To  Inpatients  Screening  Pap  Smears  and  Pelvic  Examinations 
Autologous  Stem  Cell  Transplantation 
Review  of  Form  HCFA-1450  for  Inpatient  and  Outpatient  Bills 
Frequency  of  Billing 
Magnetic  Resonance  Angiography 
Telehealth  Services 

Medicare  Payment  for  Telehealth  Services 

Payment  Without  Common  Working  File  Approval  '  . 

Filing  a  Request  for  Payment 

Request  for  Payment  ^  ^ 

Filing  Claims  for  Payment  ^'  '  ' ' 

Time  Limits  for  Requests  and  Claims  for  Payment  for  Services  Reimbursed 
Effects  on  Beneficiary  and  Provider  of  Beneficiary's  Refusal  to  File  a  Request  for  Payment 
Filirig  Claims  Where  Usual  Time  Limit  Has  Expired 

Claims  for  Payment  for  Emergency  Hospital  Services  and  Sen/ices  Outside  the  United  States 
Appeals 

Time  Limits  for  Filing  Part  B  Reasonable  Charge  Claims 
Claims  Processing  Timeliness 

Time  Limitations  for  Filing  Provider  Claims  •  • 

Incomplete  or  Invalid  Claims  '  '  .  ' 

Addendum  L  Paper  and  Electronic  Data  Element  Requirements  '      ■ 

Bill  Type  Codes  and  Allowable  Provider  Numbers 
Screening  Pap  Smears  and  Screening  Pelvic  Examinations 

Billing  of  the  Diagnosis  and  Treatment  of  Peripheral  Neuropathy  With  Loss  of  Protective  Sensation  in  People  With  Diabe- 
tes 
Coverage  and  Billing  of  Sacral  Nen/e  Stimulation 
Deep  Brain  Stimulation  for  Essential  Tremor  and  Paridnson's  Disease 

International  Classification  of  Diseases  9th  Edition  *  '    ^ 

Clinical  Modification  Coding  for  Diagnostic  Tests 


Carriers  Itanual 

Part  3— Program  Administration 

(CMS  Pub.  14-3) 

(Superintendent  of  Docuntento  No.  HE  22.8^ 


1793 
1794 
1795 
1796 


1797 
1798 
1799 


1800 
1801 


Incident  to  Physician's  Professional  Sen/ices  (Subsection  A— Commonly  Fumished  in  Physicians'  Offices) 

The  "Do  Not  Fonward"  Initiative  (Subsection  C— Internal  Revenue  Services— 1099  Reporting) 

Magnetic  Resonance  Angiography  Coverage  Summary  Coding  Requirements 

Skilled  Nursing  Facility  Consolidated  Billing 

Detemfiining  the  End  of  a  Skilled  Nursing  Facility  Stay 

Types  of  Facilities  Included  in  and  Excluded  From  Consolidated  Billing 

Types  of  Sen^ices  Included  in  and  Excluded  From  Consolidated  Billing 

Risk-Based  Health  Maintenance  Organization  Beneficiaries 

Clarification  of  Ambulance  Sen/ices 

Information  on  a  Skilled  Nursing  Facility  Contracting  With  Outside  Entities  for  Sendees 

Canier  Claims  Processing 

Special  Requirements  for  Claims  for  Durable  Medial  Equipment,  Prosthetics,  Orthotics,  and  Supplies 

Revisions  to  Common  Worthing  File  Edits  To  Pemiit  Payment  for  Certain  Diagnostic  Sendees  Fumished  To  Beneficiaries 

Receiving  Treatment  for  End-Stage  Renal  Disease  at  an  Independent  or  Provider-Based  Dialysis  Facility 
Telehealth  Claims 

Medkare  Payment  for  Telehealth  Services 

Payment  Limit  for  Certain  Drugs  and  Biologicals  * 

Procedures  for  Determining  Payment  Limit  ' 

Injection  Servkses  ,  •  • 

Mandatory  Assignment  for  Drugs  and  Biologicals  , 

Drugs  and  Biologk:als 
Definition  of  Drug  or  Biological 

Detemiining  Self-Administration  of  Drugs  or  Biologicals  Incident-To  Requirements 
Healthcare  Comnron  Procedure  Coding  System  Coding 
Common  Woricing  File  Edits  for  Flu  and  Pneumonia  Claims 
Administrative  Bulletin  Crossover  Edit 
Payment  Requirements 
No  Legal  Obligation  To  Pay 
Roster  Billing 
Health  Maintenance  Organization  Processing 
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Addendum 


.—Medicare  and 

[April 


Medicaid  Manual  Instructions— Continued 

Through  June  2003] 


2)03 


Transmittal 
No. 


Manual/Subject/Publication  No. 


1802 


1803 
1804 

1805 
1806 


1807 


Specialty  Code/Place  of  Service  Procesiing 

Foot  Care  and  Supportive  Devices  for  Feet  Foot  Care 

Peripheral  Neuropathy  With  Loss  of  Prc^ective  Sensation  in  People  With  Diabetes 

Coverage 

Applicable  Codes 

Payrttent  Requirements 

Standard  System  Edits 

Common  Woridng  File  Edits  ' 

End-Stage  Renal  Disease  Bill  Procedures  1804 

Durable  Medical  Equipment  Regional  Caniers — Pre-Discharge 


Training 


Orthotics,  and  Supplies  for  Fitting  and  ' 
Necessity  for  Treatment 
Intestinal  and  Multi-Visceral  Transplanta  ion 
Approved  Transplant  Facilities 

Payment  Procedures  for  Intestinal  and  ^  lulti-Vlsceral  Transplants 
Intemational  Classification  of  Diseases  !  th  Edition  Clinical  Modification 
Coding  for  Diagnostic  Tests 


Delivery  of  Durable  Medical  Equipment,  Prosthetics, 


Program  Nlemorandum  Intermediaries 

<CMS  Pub.  BOA) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


A-03-020 
A-03-021 


A-03-022 
A-03-023 

A-03-024 

A-03-025 

A-03-026 
A-03-027 
A-03-028 

A-b3-029 

A-03-030 
A-Oa-031 
A-03-032 

A-03-033 
A-03-^)34 
A-03-035 
A-03-036 
A-03-037 
A-03-038 
A-OS-039 

A-03-040 
A-03-041 

A-03-042 

A-03-043 
A-03-044 
A-03-045 

A-03-046 

A-03-047 

A-03-048 
A-03-049 
A-03-050 

A-03-051 
A-O3-0S2 


April  2003  Update  of  the  Hospital  Outpa^ent  Prospective  Payment  System 

Announcement  of  Medicare  Rural  Health  Clinics  and  Federally  Qualified 

Health  Centers  Payment  Rate  lncrease$,  Clarification  on  Coverage  and  Payment  of  Diabetes  Self-Management  Training 

Services  and  Medical  Nutrition  Therapy  Services 
Installation  of  Version  29.0  of  the  ProviAr  Statistical  and  Reimbursement  Reporting  System— Modification  A-03-023 
Implementation  of  the  Temporary  Equalzation  of  Urtjan  and  Rural  Standardized  Payment  Amounts  Under  the  Medicare 

Inpatient  Hospital  Prospective  Paymenit  System  as  Required  By  Section  402(b)  of  Public  Law  108-7 
Advance  Beneficiary  Notices  Must  Be  fiiven  To  Beneficiaries  and  Demands  Bills  Must  Be  Submitted  By  Home  Health 

Agencies  ' 

Advance  Beneficiary  Notices  Must  Be  ^Iven  To  Beneficiaries  and  Demands  Bills  Must  Be  Submitted  By  Home  Health 

Agencies  { 

April  Outpatient  Code  Editor  Specificatiohs  Version  (V4.1) 

Updated  Outpatient  Prospective  Paymetjt  System:  Requirements  for  Provider  Education  and  Training 
January  Medicare  Outpatient  Code  Editor  Specifications  Version  18.1  R1  for  Bills  From  Hospitals  That  Are  Not  Paid 

Under  the  Outpatient  Prospective  Paypient  System 
Con-ections  to:  Changes  to  the  Hospital  [inpatient  Prospective  Payment  Systems  and  Rates  and  Costs  of  Graduate  Med- 
ical Education,  etc.,  as  Published  in  tt^  Federal  Register,  Fiscal  Year  2003  (67  FR  49982,  August  1,  2002) 
Provider-Based  Status  On  or  After  Octol^er  1 ,  2002 

Medicare  Secondary  Payer  Information  Collection  Policies  Changed  for  Hospitals 
Addition  of  Patient  Status  Code  43,  Delation  of  Patient  Status  Codes  71  and  72,  and  Information  on  New  Patient  Status 

Code  65  I 

End-Stage  Renal  Disease  Reimbursement  for  Automated  Multi-Channel  Chemistry  Tests  * 

Modification  to  Medicare  Timely  Filing  E^lit  for  Claims  Paid  Under  Certain  Prospective  Payment  Systems 
Reporting  of  Revenue  Codes  Under  the  [Outpatient  Prospective  Payment  System 
Installation  of  Version  30.0  of  the  Providfer  Statistical  and  Reimbursement  Reporting  System— Modification 
Contractor  Reporting  of  Operational  and|  Workload  Data  for  Electronic  Data  Interchange  and  Manual  Transactions 
Program  Integrity  Management  Reporting  System  for  Part  A  Phase  2 
Clarification  to  Conections  to  Updated  fistnjction  pn  Receipt  and  Processing  of  Non-Covered  Changes  on  Other  Than 

Part  A  Inpatient  Claims  (Transmittals  A-02-071,  A-02-1 1 7)— Change  In  Effective  and  Implementation  Date  Only 
Clarification  of  Bill  Types  22x  and  23x  Submitted  by  Skilled  Nursing  Facilities 
Health  Insurance  Portability  and  Accountability  Act  Version  401 0A1 
lnstitutk>nal  837  Health  Care  Claim  Additional  Implementation  Direction 
Updated  Revision  to  Change  Request  2508,  Suspension,  Offset,  and  Recoupment  of  Medicare  Payment  to  Providers 

and  Suppliers  of  Services 
Changes  to  Rscal  Year  2001  Nursing  arid  Allied  Health  Education  Payment  Polrcies 
Audit  Guidance  Pertaining  To  Write -Off  s  of  Small  Debit  Balances  in  Patients'  Accounts  Receivable 
Payment  to  Hospitals  and  Units  Exclucted  From  the  Acute  Inpatient  Prospective  Payment  System  for  Direct  Graduate 

Medical  Education  and  Nursing  and  Ailed  Health  Education  for  Medicare+Choice  Enrollees 
Demonstration— Settlement  of  Payment 'for  Home  Health  Sennces  to  Beneficiaries  Eligible  for  Both  Medicare  and  Med- 
icaid in  Connecticut,  and  Massachusetts.  Regional  Home  Health  Intermediaries  Only. 
Medfeare's  Coordination  of  Benefits  Cofitractor  Shall  Discontinue  the  Dissemination  of  the  Right  of  Recovery  Letter  to 

Intermediaries 
July  Outpatient  Code  Editor  Specifications  Version  (V4.2) 

Fiscal  Intermediaries  Must  Install  and  Use  Super  Op  Witti  the  Fiscal  Intermediary  Standard  System 
July  Medtoare  Outpatient  Code  Editor  aaecifications  Version  18.2  for  Bills  From  Hospitals  That  Are  Not  Paid  Under  the 

Outpatient  Prospective  Payment  Systin 
July  2003  Update  of  the  Hospital  Ou^a^nt  Prospective  System 
Revision  to  Billing  for  Swing-Bed  Sen^rc^s  Under  the  Skilled  Nursing  Facility  Prospective  Payment  System 
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Transmittal 
No. 


Manual/Subject/Publication  No. 


A-03-053 
A-03-054 

A-03-055 
A-03-056 


Nurse  Practitioner  Sen/ices  Under  Medicare  Hospice 

Revision  to  Change  Request  2573,  Transmittal  A-03-013,  dated  February  14 
ments  Under  the  Short-Term  Hospital  Inpatient  Prospective  Payment  System 
Disclosure  of  Infonnation  Requirements  Related  to  Hospice  Claims 
Payment  Update  for  Long-Temi  Care  Hospital  Prospective  Payment  System  Rate  Year  2004 


2003:  3-Day  Payment  Window  Refine- 


Program  Memorandum  Carriers 

(CMS  Pub.  60B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


B-03-023 
B-03-024 


B-03-025 
B-03-026 
B-03-027 


B-03-028 
B-03-029 
B-^3-030 
B-03-031 

B-03-032 

B-03-033 

B-03-034 


B-03-035 


B-03-036 


5                   B-03-037 

;;                   B-03-038 

B-03-039 

B-03-O40 

B-03-041 

B-03-042 

B-03-043 

B-03-044 

B-03-045 

B-03-046 

i                   B-03-047 

B-03-048 

i                B-03-049 

Correct  Payment  of  January  and  Febmary  2003  Physician  Services 

Follow-up  to  Implementation  of  the  National  Council  for  Prescription  Drug  Programs  Telecommunications  Standard 
Version  5.1  and  the  Equivalents 

Batch  Standard  Version  1.1  for  Retail  Pharmacy  Dmg  Transactions 

Durable  Medical  Equipment  Regional  Carriers— DeWall  Posture  Protector  Orthotic  Body  Jacl<et  (L0430) 

Standard  System  Acceptance  of  Primary  Payer  Information  at  the  Line  Level 

Implementation  of  Carriers  Jurisdiction  Manual  Instructions  Based  on  the  Medicare  Carriers  Manual  Part  3  Section  3101 
for  the  Multi-Carrier  System 

Standard  System  and  Associated  Medicare  Carriers  * 

Durable  Medical  Equipment  Regional  Carriers— Intemal  Classification  of  Diseases— 9— Classification  of  Diseases  Coding 

Manager  Care  Reasonable  Charge  Data  Disclosure  Requirements  for  Ambulance  Services 

Types  of  Services  Corrections 

Multi-Carriers  System  Reporting  of  2003  Participating  Data  to  the  Contractor 

Reporting  of  Opierational  and  Workload  D^ta  System 

Continuation  of  April  and  July  2003  Change  Requests  (2423  and  2524):  Create  Import/Export  Functionality  Between  the 
Unique  Provider  Identification  Number  System  and  the  Provider  Enrollment  Chain  Ownership  System 

Continuation  of  April  and  July  2003  Change  Requests  (2425  and  2525):  Create  Import/Export  Functionality  Between  the 
Medicare  Claims  System  and  the  Provider  Enrollment  Chain  Ownership  System 

Continuation  of  April  and  July  2003  Change  Requests  (2426  and  2526):  Process  All  Medicare  Part  B  Provider  Enroll- 
ments in  the  Provider  Enrollment  Chain  Ownership  System.  Modify  the  Medicare  Claims  System  To  Incorporate  All 
Claim  Payment  and  Provider  Correspondence  Functionality  That  Is  Included  in  the  Provider  Enrollment  System  But 
Will  Not  Be  a  Part  of  Provider  Enrollment  Chain  Ownership  System 

Continuation  of  April  and  July  2003  Change  Requests  (2427  and  2527):  Process  All  Medicare  Part  B  Provider  Enroll- 
ments in  the  Provider  Enrollment  Chain  Ownership  System.  Create  Import/Export  Functionality  Between  the  Viable  In- 
formation Processing  Systems  Medicare  System  and  Provider  Enrollment  Chain  Ownership  System 

Expansion  of  Beneficiary  History  and  Claims  In  Process  Files  in  the  Viable  Information  Processing  System  Phase  1— 
Beneficiary  History  File  Expansion 

Excluding  From  Home  Health  Consolidated  Billing  Edits  Claims  for  Therapy  Services  Rendered  by  Physicians 

Oral  Anti-Cancer  Drugs 

Common  Working  File  Skilled  Nursing  Facility  Consolidated  Billing  Bypass  To  Allow  Separate  Payment  for  Dmgs 

Update  of  the  Place  of  Services  Code  Set 

National  Council  for  Prescription  Drug  Program  Batch  Transaction  Standard  1.1  Billing  Request  Companion  Document 

Bi-Annual  UfKJates  to  the  Health  Care  Provider  Taxonomy  Code 

Diabetes  Outpatient  Self-Management  Training  and  the  "Incident  To"  Provision 

Correction  to  Business  Requirements  2 

International  Classification  of  Diseases  9th  Edition  Clinical  Modification  Coding 

Requirements  for  Claims  Submitted  to  Medicare  Carriers 

Provider  Education:  Establishing  New  Requirements  for  ICD-9-CM  Coding  on  Claims  Submitted  to  Medicare  Carriers- 
Increased  Role  for  Physicians/Practitioners 

Changes  To  Correct  Coding  Edits,  Version  9.3,  Effective  October  1 ,  2003 

Addition  of  Temporary  Codes  Q4052  and  Q4053 

Additional  Instructions  To  Assist  in  the  Implementation  of  Program  Memorandum  B-02-075— Canrier  Review  of  Payment 
Amounts  for  Portable  X-Ray  Transportation  Services  Health  Care  Procedure  Coding  System 


Program  Memorandum 

Intermediaries/Carriers 

(CMS  Pub.  60A/B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


AB-03-041 

AB-03-042 
AB-03-^43 
AB-03-044 
AB-03-045 
AB-03-046 
AB-03-047 
AB-03-048 
AB-03-049 


Common  Wort<irig  File  Reject  and  Utilization  Edits  and  Carriers  Resolutian  for  Consolidated  Billing  for  Skilled  Nursing  Fa- 
cility Residents 

Coverage  and  Billing  for  Percutaneous  Image-Guided  Breast  Biopsy 

Addition  of  "K"  Codes  for  Surgical  Dressings  '  ~  ■ 

Addition  of  Temporary  "K"  Codes  •  . 

Addition  of  Temporary  "K"  Codes 

Expanding  the  Number  of  Source  Identifiers  for  Common  Worthing  File  Medk:are  Secondary  Payor 

Single  Drug  Pricer  Clarifications 

End-Stage  Renal  Disease  Coordination  Period 

Clarification  of  Payment  Responsibilities  of  Fee-for-Sen/ice  Contractors  as  They  Relate  to  Hospice  Memt>ers  Enrolled  in 
Managed  Care  Organizations  and  Claims  Processing  Instructions  for  Processing  Rejected  Claims 
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Transmittal  ^        Manual/Subject/Publication  No. 


AB-Oa-050 

AB-03-051 
AB-03-052 
AB-03-053 
AB-03-054 
AB-Oa-055 

AB-03-056 
AB-03-057 
AB-03-058 
AB-03-059 

AB-03-060 


AB-03-061 
AB-03-062 
AB-03-063 

AB-03-064 

AB-03-065. 

AB-0^^ 

AB-03-067 

AB-03-068 

AB-03-069 

AB-03-070 

AB-03-071 

AB-03-072 

AB-03-073 

AB-03-074 

AB-03-075 
AB-03-076 
AB-03-077 
AB-(»-078 

AB-03-079 
AB-03-080 
AB-03-081 
AB-03-082 
AB-03-083 
AB-03-084 
AB-03-085 
AB-03-086 
AB-03-087 
AB-03-088 
AB-03-089 

AB-03-090 
AB-03-091 
AB-O3-092 

AB-03-093 


Data  Center  Testing  and  Production — Electronic  Correspondence  Referral  System  User  Manual  5.1  and  Quick  Reference 
Guide  Replacement 

Notice  of  Interest  Rate  for  Medicare  O^rpayments  and  Underpayments 

Managing  Medicare  Appeals  Workload^  in  Rscal  Year  2003 

Availat>ilfty  of  OnHne  Screens  for  the  La^ratory  National  Coverage  Detennlnations 

Diagnosis  Code  for  Screening  Pap  Sm^ar  and  Pelvic  Examination  Services 

Shared  System  Maintainer  Hours  for  Resolution  of  Problems  Detected  During  Health  Insurance  Portability  and  Account- 
at>ility  Act  Transaction  Release  Testing 

New  Waived  Test— March  21 ,  2003 

Implementation  of  the  Financial  Limitation  for  Outpatient  Rehabilitation  Services 

Collection  of  Fee-for-Service  Payments  Made  During  Periods  of  Managed  Care  Enrollment 

Shared  Systems  Changes  for  Name  Change  From  Health  Care  Financing  Administration  to  Centers  for  Medicare  &  Med- 
icaid Services  (Rscal  Intennediary  Standard  and  VI  PS  Medicare  System  Extemal  Changes  Only) 

Flat  File  Changes  in  the  Health  Care  Claim  Professional  (837  Professional)  Version  401 0A1,  Health  Care  Claim  Pay- 
ment/Advice (835)  Version  4010  and  1401 0A1  and  3051. 4A,  and  Health  Care  Claim  Status  Inquiry  and  Response  (276/ 
277)  Version  401 0A1  Transactions  - 

Program  Memorandum  on  Written  Statements  of  Intent  To  Claim  Medicare  Benefits 

New  Common  Worthing  File  Edits  and  Standard  System  Responses  on  Skilled  Nursing  Facility  Claims 

New  Common  Woridng  File  Medicare  ^econdary  Payer  Edit  to  Reject  Medicare  Secondary  Edit  Records  for  Medicare 
Benefrciaries  Who  Are  Only  Entitled  To  Medicare  Part  B,  and  Are  Covered  by  a  Group  Health  Plan 

System  Networtdng  Electronic  Correspc^dence  Referral  System  User  Guide 

Schedule  Release  for  July  Updates  to  Software  Programs  and  Pricing/Coding  Files 

Issuance  of  the  Eligibility  File-Based  Standard  Trading  Partner  Agreement  for  the  Purpose  of  Coordination  of  Benefits 

Revision  to  Change  Request  2170:  Appeals  Quality  Improvement  and  Data  Analysis  Activities 

Common  Working  File  Change  for  the  i70/271  Eligibility  Transaction 

Clarifkation  ofthe  Criteria  for  a  Valid  Written  Statement  of  Intent  To  File  a  Medicare  Claim 

Second  Update  to  the  2003  Medicare  Riysician  Fee  Schedule  Database 

July  Quarteriy  Update  for  2003  Durable  Medical  Equipment,  Prosthetics,  Orthotics,  and  Supplies  Fee  Schedule 

Mamrrragraphy  Computer-Aided  Detectipn  Equipment 

Provider  Educatk>n  Article:  Financial  Littiitation  of  Claims  for  Outpatient  Rehabilitation  Services 

Instructions  for  Fiscal  Intermediary  Standard  System  and  Multi-Carrier  System  Healthcare  Integrated  General  Ledger  Ac- 
counting System  Changes  ' 

Provider  Educatk>n  Article:  Quarteriy  Prpvider  Update 

Remittance  Advice  Message  for  Denial  pf  Clinical  Diagnostic  Laboratory  Services  Denied  Due  to  Frequency  Edits 

Revised  Disclosure  Desk  Reference  for' Call  Centers 

Medicare  Fee-for-Sen/ice  Contractor  Gjuidance  of  the  Health  Insurance  Portability  and  Accountability  Act  Privacy  Rule 
Business  Associate  Provisions  { 

Claims  Processing  Instructions  for  the  Utah  Graduate  Medical  Education  Demonstration 

Single -Doig  Pricer  Clarification  for  Cod4  J7342 

Data  Center  Testing  and  Production— aectronic  Correspondence  Referral  System  User  Manual  6.0 

Medk^are  Secondary  Payer  Prepayment  and  Postpayment  Wortcioad  Reporting— Activity  Code  Definitions 

Screening  of  Complaints  Alleging  Fraud  and  Abuse 

Changes  to  the  Laboratory  National  Coyerage  Detennination  Edit  Software  for  July  1 ,  2003 

Beneftaiary  Notice  of  Implementation  of  jOutpatient  Therapy  Service  Limitations 

New  Automatk:  Notice  of  Change  to  Madicare  Secondary  Payer  Auxiliary  File 

Common  Woridng  File  Edits  With  Unso|cited  Responses  for  Skilled  Nursing  Facility  Consolidated  Billing 

Prohibition  on  New  Trading  Partner  Agtteements  With  Certain  Entities  for  the  Purpose  of  Coordination  of  Benefits 

Coverage  and  Billing  for  Home  Prothrombin  Time  International  Normalized  Ratio  Monitoring  for  Antkx>agulation  Manage- 
ment 

Coverage  of  Compression  Gannents  injthe  Treatment  of  Venous  Stasis  Ulcers 

Medkrare  Contractor  Annual  Update  of  jhe  International  Classification  of  Diseases,  Ninth  Revision,  Clinical  Modification 

Expanded  Coverage  of  Positron  Emission  Tomography  Scans  and  Related  Claims  Processing  Requirements  for  Thyroid 
Cancer  and  Perfusion  of  the  Heart  Ufing  Ammonia  N-13 


I 


•       Correction:  Coverage  and  Billing  Requirements  for  Electrical  Stimulation  for  the  Treatment  of  Wounds 


Hospice  Manual 

(CMS  Pub.  10) 

(Superintends  it  of  Documents  No.  HE  22.8/2) 


800 
801 

802 
803 
804 
805 


-r 


Screening  Pap  Smears  and  Screening  f  elvic  Examinations 

Notk%  to  Beneficiaries 

Peer  Review  Organization  Monitoring  of  Hospital  Admission  Notice  to  Beneficiaries 

Frequency  of  Billing 

Magnetk:  Resonance  Angiography 

Screening  Pap  Smears  and  Screening  ^elvk:  Examinations 

International  Classification  of  Diseases  bth  Edition  Clinical  Modification 


Transmittal 
No. 


304 


169 
170 
171 
172 


90 


67 


36 


95 


10 


40 
41 
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Manual/Subject/Publication  No. 


Home  Health  Agency  Manual 

(CMS  Pub.  11) 

(Superintendent  of  Documents  No.  HE  22.8/5) 


Frequency  of  Billing 


Coverage  Issues  Manual 

(CMS  Pub.  6) 

(Superintendent  of  Documents  No.  HE  22.8A14) 


Stem  Celt  Transplantation 
Magnetic  Resonance  Angiography 
Positron  Emission  Tomography  Scans 
Intestinal  and  Multi-Visceral  Transplantation 


Peer  Review  Organization 

(CMS  Pub.  19) 

(Superintendent  of  bocuments  No.  22.8/8-15) 


Eligibility— has  been  moved  to  the  Pub.  100-10,  Medicare  Quality  Improvement  Organizations  Manual,  Chapter  2,  which 

can  be  found  at  http://www.cms.hhs.gov/manuals. 
Data  Management— has  been  moved  to  the  Pub.  100-10,  Medicare  Quality  Improvement  Organizations  Manual,  Chapter 

8,  which  can  be  found  at  http://www.cms.hhs.gov/manuals. 
Management— has  been  moved  to  the  Pub.  100-10,  Medicare  Quality  Improvement  Organizations  Manual,  Chapter  13, 

which  can  be  found  at  http://www.cms.hhs.gov/manuals. 
Performance  Evaluation— has  been  moved  to  the  Pub.  100-10,  Medicare  Quality  Improvement  Organizations  Manual, 

Chapter  15,  which  can  be  found  at  http://www.cms.hhs.gov/manuals. 


Hospice  Manual 

(CMS  Pub.  21) 

(Superintendent  of  Documents  No.  HE  22.  8/18) 


Frequency  of  Billing 


Rural  Health  Clinic  Manual  &  Federally  Qualified  Health  Centers  Manual 

(CMS  Pub.  27) 
(Superintendent  of  Documents  No.  He  22.  8/19:985) 


Magnetic  Resonance  Angiography 


Rural  Dialysis  Facility  Manual  (Non-Hospital  Operated) 

(CMS  Pub.  29) 

(Superintendent  of  Documents  No.  22.8/13) 


Frequency  of  Billing 


Provider  Cost  Reporting  Forms  and  Instructions 
Provider  Reimbursement  Manual— Part  2 


Chapter  36/Form  CMS-2552-96 

(CMS  Pub.  15-2-36) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Hospital  Healthcare  Complex  Cost  Report 


Program  Integrity  Manual 
(CMS  Pub.  100-08) 


Local  Provider  Education  and  Training  Program 

Definitions  Related  To  Enrollment  * 

Benefit  Integrity/Payment  Safeguard  Contractor  vs.  Provider  Enrollment  Contractors 

Forms  Disposition 

Processing  the  Application 

Identification  .      ' . 

Adverse  Legal  Actions 

Practice  Location 

Ownership  and  Managing  Control  Information  (Organizations)  ^ 

Ownership  and  Managing  Control  Information  (Individuals) 

Delegated  Official 

Ambulance  Services  Suppliers 

Certified  Basic  Life  Support 

Independent  Diagnostic  Testing  Facilities— Attachment  1 

Entities  That  Must  Enroll  as  Independent  Diagnostic  Testing  Facilities 
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Transmittal 
No. 


Manual/Subject/Publication  No. 


!- 

Review  of  Attachment  2,  Independent  diagnostic  Testing  Facility 

Enrollment  Checks 

Special  Consideration 

Reassignment  of  Benefits — Form  CM^-855R 

Reassignment  of  Benefits  Statement 

Attestation  Statement 

Enrolling  Certified  Suppliers  Who  Enrof  With  Carrier 

Managed  Care  Organization 

Application  Sectional  Instructions  for  Ir^emiediaries 

Processing  tfie  Application 

Provider  Identification 

Adverse  Legal  Actions 

Practice  Location 

Ownership  and  Managing  Control  Inforfnation  (Organizations) 

Chain  Home  Office  Information 

Billing  Agency 

Staffing  Company 

Capitalization  Requirements  for  Home  \ieai&\  Agencies 

Contact  Person 

Certification  Statement 

Delegated  Official 

Special  Processing  Situation 

Community  Mental  Health  Centers 

Benefit  Improvement  and  Protection  A^  of  2000  Provisions 

Community  Mental  Health  Centers  Enri>llment  and  Change  of  Ownership 

Site  Visit 

Process 

Deactivation  of  Billing  Numbers  for  Ina^ve  Community  Mental  Health  Centers 

State  Survey  Regional  Office  Process 

Changes  of  Information — New  Form  C^S-855  Data 

Change  Requirement  > 

Procedures  for  Request  for  Additional  ^formation,  Approval,  Denial  or  Transmission  of  Recommendations 

Request  for  Additional  Information        ; 

Approval  and  Recommendations  for  A|  proval 

Denials 

Failure  to  Sign  and/or  Date  the  Applies  tion 

Revocations  .  ,      - 

Time  Frame  for  Application  P'rocessin( 

Matrix 

Verification  and  Validation  of  Informatv  n  ' 

Fraud  Investigation  Database 

Healtf)care  Integrity  and  Protection  Dal  a  Bank  ^ 

Exduded  Parties  List  System 

Enrollment  of  Hospitals,  Assignment  of 

Provider-Based  Processing  and  Chang  9s  in  Status 

Web  Site 

File  Maintenance  and  Review 

Effectuating  Favorable  Final  Appellate 

Medical  Records  Information  Reported 

Electronic  Media  Claim  Flat  File  Record  for  End-Stage  Renal  Disease 

Argus  Filed  Descriptions  and  Formats 


42 
43 


Billing  Numbers 


Decisions  That  a  Beneficiary  Is  Confined  To  Home 
Electronically 


Managed  Care  Manual 
(Pub.  100-16) 


23 


Introduction 

General  Requirements 

Basic  Rule 

Services  of  Noncontracting  Providers  ^d  Suppliers 

Types  of  Benefits 

Availability  and  Structure  of  Plans 

Terms  of  Medicare-tOhoice  Plans 

Multiple  Plans  in  One  Service  Area     ] 

Centers  for  Medicare  &  Medicaid  Services  Review  and  Approval  of  Medicare-fChoice  Benefits 

Requirements  Relating  To  Medicare  Conditions  of  Participation 

Provider  Networi<s 

Requirements  Relating  To  Benefits 

Basic  Benefits 

Additional  Benefits 

Supplemental  Benefits — Mandatory  Sifeple'mental  and  Optional  Supplemental 
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Transmittal 
No. 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  2003  Through  June  2003] 


Manual/Subject/Publication  No. 


Basic  Versus  Supplemental  Benefits 

Medicare  Covered  Benefits 

Medicare+Choice  Medical  Savings  Account  Plan  Benefits 

General  Rule 

Countable  Expenses 

Services  After  the  Deductible  .  -        ' 

Balance  Billing  '  '  " 

The  Annual  Deductible 

Special  Rules  on  Supplemental  Benefits  for  Medicare-t-Choice  Medical  Savings  Account  Plans 

Point  of  Service  Option 

General  Rule 

Accessing  Plan  Contracting  Providers 

Financial  Cap  " 

Enrollee  Infomiation  and  Disclosure 

Prompt  Payment 

Point  of  Sen^ices  Related  Data 

Services  Area 

Definition  °  , 

Factors  That  Influence  Service  Area  Approvals 

The  "County  Integrity  Rule" 

Coordination  of  Benefits  With  Employer  Group  Health  Plans  and  Medicaid 

General  Rule 

Requirements,  Rights,  and  Beneficiary  Protection 

Medicare  Secondary  Payer  Procedures  . 

Basic  Rule 

Responsibilities  of  the  Medicare+Choice  Organization 

Medicare  Benefits  Secondary  to  Group  Health  Plans  and  Large  Group  Health  Plans 

Collecting  From  Other  Entities 

Collecting  From  Other  insurers  or  the  Enrollee 

Collecting  From  Group  Health  Plans  and  Large  Group  Health  Plans 

Medicare  Secondary  Payor 

National  Coverage  Determinations  and  Legislative  Changes  in  Benefits  ' 

Definitions 

General  Rules 

Sources  for  Obtaining  Information 

Discrimination  Against  Beneficiaries  Prohibited  ' 

General  Prohibition  ' 

Additional  Requirements 

A  Medicare+Choice  Organization's  Responsibility 

Disclosure  Requirements 

Introduction 

Disclosure  Requirements  at  Enrollment  (and  Annually  Thereafter) 

Disclosure  Upon  Request 

Information  Pertaining  to  a  Medicare+Choice  Organization  Changing  Its  Rules  or  Provider  Networt< 

Other  Information  That  Is  Disclosable 

Access  to  (and  Availability  of )  Service 

Introduction 

Access  and  Availability  Rule  for  Coordinated  Care  Plans 

Rules  %r  All  Medicare+Choice  Organizations  to  Ensure  Continuity  of  Care 

Ambulance,  Emergency,  and  Urgently  Needed,  and  Post-Stabilization  Care  Sendees  Ambulance 

Emergency  and  Urgently  Needed  Services 

Post-Stabilization  Care  Services 

Confidentiality  and  Accuracy  of  Enrollee  Records  ■  ,  '    . 

General  Rule  -  * 

Private  Fee-for-Service  Plans 

Information  on  Advance  Directives 

Definition  ^  .     ., 

Basic  Rule  '  ^ 

State  Law  Primary 

Content  of  Enrollee  Information  and  Other  Medicare+Choice  Obligations      ^ 

Incapacitated  Enrollees 

Community  Education  Requirements 

Medicare+Choice  Organization  Rights 

Appeal  and  Anti-Discrimination  Rights 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


[April 


>003  Through  June  2003] 


Transmittal 
No. 


Manual/Subject/Publication  No. 


24 


25 


Introduction 

Provider  Involvement  in  Policy-MaKing 

Physictan  Consultation  in  Medical  Pollc  es 

Consultation  in  Development  of  Creder  tialing  Policies 

Written  Infomiation  on  Physician  Participation 

InterferefKe  With  Health  Care  Professionals'  Advice  to  Enrollees  Prohit>ited 

Provider  Anti-Discrimination 

Provider  Participation 

Notice  of  Reason  for  Not  Granting  Participation 

Confirmation  of  Eligibility  for  Participansn  in  Medicare  Excluded  and  Outpatient  Physical  Therapy  and  Opt-Out  Provider 

Checks 
Credentialing,  Monitoring,  and  Recrede  itialing 
Suspension,  Termination,  or  Nonrenew  il  of  Physician  Contract 
Institutional  Provider  and  Supplier  Certification 
Physictan  Incentive  Plans 
Requirements  and  Limitations 
Disclosure  of  Physician  Incentive  Plans 

Provider  Indemnification  of  Medicare-t<:  hoice  Organization  Prohibited 
Special  Rules  for  Services  Furnished  b^  Non-Contract  Provider 
Introduction 
Terminology 

Rules  Goveming  Premiums  and  Cost  faring 
Monthly  Premiums 
Uniformity  of  Premiums 
Segmented  Services  Area  Option 
Timing  of  Payments 
Mone^ry  Inducements  Prohibited 

Sutxnission  of  Proposed  Premiums  and  Related  Infomiation 
General  Rule  J 

Information  Required  for  Coordinated  dare  Plans  and  Private  Fee-For-Service  Plans 
Average  Payment  Rate 

Centers  for  Medicare  &  Medicaid  Services  Review 
Limits  on  Premiums  and  Cost-Sharing  f  mounts 
Rules  for  Coordinated  Care  Plans 
Rules  for  Medicare+Choice  Private  Feg-for-Service  Plans 
Special  Rules  for  Mid- Year  (Benefit)  Erihancement 
General  Rule  I 

Incorrect  Collections  of  Premiums  and  Cost  Sharing  Definitions 
Refund  Methods  [  ' 

Reduction  by  Centers  for  Medicare  &  ^|edicaid  Sen/ices 
Adjusted  Community  Rate  Process 
General  Information 
Standard  Method 
Initial  Rate  Calculation 

Initial  Rate  Adjustment  by  Medicare+CHoice  Organization 
Initial  Rate  Adjustment  by  Centers  for  r^edicare  &  Medicaid  Services 
Ott)er  Methods  for  Computing  Adjusted]  Community  Rate 
Special  Rule  for  Centers  for  Medicare  i  Medicaid  Services  Average  Payment 
Rate  or  Adjusted  Community  Rate  Caldulation 
Centers  for  Medicare  and  Medicaid  Sei  knees  Review 
Suffidency  of  Documentation  and  Perio  die  Audits 

Requirement  for  Additional  Benefits— 4^  Code  of  Federal  Regulations  422.312 
Definitions 
General  Information 
Stat)ilization  Fund 

Establishment  of  a  Stat>ilization  Fund 
Limit  Per  Contract  Period 
Exception  to  the  Limit  Per  Contract  Pei^od 
Cumulative  Limit 

Interest  on  and  Accounting  of  Reserve<|  Funds 
Withdrawal  From  a  Stabilization  Fund 
Criteria  for  Centers  for  Medicare  &  Me^caid  Services  Approval 
Basis  for  Denial 
Fomi  of  Payment 
Additional  Benefits 

Part  B  Premium  Reduction  As  an  Addiional  Benefit 
Additional  Healtti  Care  Benefits  1 

Reduction  of  Charges  to  Enrollees  for  9asic  Benefits 
Additional  Supplemental  Health  Care  Benefits  and  Related  Premiums 
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Transmittal 
No. 


Publication  date 


April  2,  2003  . 
April  4,  2003  . 

April  16,  2003 

April  17,  2003 

April  25,  2003 

April  25,  2003 
April  25,  2003 
April  25,  2003 
April  25,  2003 

April  25,  2003 
April  25,  2003 

April  28,  2003 

May  2,  2003  . 
May  16,  2003 

May  16,  2003 

May  16.  2003 

May  19,  2003 

May  29,  2003 
May  30,  2003 

May  30,  2003 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  2003  Through  June  2003] 


Manual/Subject/Putilication  No. 


Detailed  Instructions 

Enrollees  Who  Elect  Hospice  While  Remaining  Enrolled  in  a  Medicare+Choice  Plan 

Hospice  Benefits 

Medicare+Chotce  Non-Medicare-Covered  Benefits 

Medicare+ChoJce  Medicare-Covered  Benefits  (Except  Hospice) 

Medicare-i-Choice  Non-Medicare-Covered  Benefits 

Enrollees  with  End-Stage  Renal  Stage  Disease  User  Fees 

End-Stage  Renal  Disease  Networi<  Fee 

Information  Campaign  User  Fee  * 

Waivers  for  Medicare+Choice  Organization  Contracts  With  Employer  or  Union  Groups 

Background 

Section  617  Waiver  Categories  Approved  '  ^■ 

Service  Areas  « 

Adjusted  Community  Rate  Filings 

Coordination  of  Benefits 

Effect  on  Medicare-fChoice  Plan  Cash  Flow 

Effect  on  Adjusted  Community  Rate  Calculations  - 


Addendum  IV.— Regulation  Documents  Published  In  the  Federal  Register 

[April  2003  Through  June  2003] 


FR  vol.  68 
page  No. 


15973 
16652 

18654 

18895 

22268 

22064 
20394 
20393 
20391 

20349 
20347 

22453 

23410 
26786 

26758 

26621 

27154 

32053 
32528 

32527 


CFR  parts  affected 


42  CFR  Part  440- . 
42  CFR  Parts  422 
and  489. 


45  CFR  Part  160  .... 

42  CFR  Parts  405, 
412,413,  and  485. 

42  CFR  Parts  420, 
424,  489,  and  498. 


42  CFR  Parts  422 

and  489. 
42  CFR  Part  411  . 


45  CFR  Part  160  .... 

45  CFR  Part  148  .... 
42  CFR  Part  412  ....= 

42  CFR  Parts  409, 
413,  440,  and  483. 


42  CFR  Parts  412 
and  413. 


File  code 


CMS-2132-P  

CMS-4024-FC  

CMS-1256-N  

CMS-0010-IFC  

CMS-1203-CN 

CMS-6002-P  

CMS-1251-N  

CMS-4052-N  

CMS-2182-PN  

CMS-4024-CN 

CMS-1809-F3 

CMS-0010-IFC 
(OFR)  Con-ection). 

CMS-2179-FC  

CMS-1474-P  

CMS-1469-P  

CMS-^«)60-N  

CMS-1470-P  

I 
I 

CMS-2185-N  

CMS-2177-FN  

CMS-3116-N  


Title  of  regulation 


Medicaid  Program;  Provider  Oualifications  for  Audidogists. 

Medicare  Program;  Improvenrtents  to  the  Medicare+Choice 
Appeal  and  Grievance  Procedures. 

Medicare  Program;  Notice  of  Ambulance  Fee  Schedule  in  Ac- 
cordance With  Federal  District  Court  Order. 

Civil  Money  Penalties:  Procedures  for  Investigations,  Imposi- 
tion of  Penalties,  and  Hearings. 

Medicare  Program;  Changes  to  the  Hospital  Inpatient  Pro- 
spective Payment  S|Btems  and  Fiscal  Year  2003  Rates; 
Correction. 

Medicare  Program;  Requirements  for  Establishing  and  Main- 
taining Medicare  Billing  Privileges. 

Medicare  Program;  Meeting  of  the  Practicing  Physicians  Advi- 
sory Council — May  19,  2003. 

Medicare  Program:  Meeting  of  the  Advisory  Panel  on  Medi- 
care Educatior>— May  21 ,  2003. 

Medicare  and  Medicaid  Programs;  Application  by  the  Com- 
munity Health  Accreditation  Program  (CHAP)  for  Continued 
Approval  of  Deeming  Authority  for  Hospices. 

Medicare  Program;  Improvements  to  the  Medicare+Choice 
Appeal  and  Grievance  Procedures;  Correction. 

Medicare  and  Medicaid  Programs;  Physicians'  Referrals  to 
Health  Care  Entities  With  Which  They  Have  Financial  Rela- 
tionships: Extension  of  Partial  Delay  of  Effective  Date. 

Civil  Money  Penalties:  Procedures  for  Investigations,  Imposi- 
tion of  Penalties,  and  Hearings;  Correction. 

Grants  to  States  for  Operation  of  Qualified  High  Risk  Pods. 

Medicare  Program;  Inpatient  Rehabilitation  Facility  Prospec- 
tive Payment  System  for  FY  2004. 

Medicare  Program;  Prospective  Payment  System  and  Con- 
solidated Billing  for  Skilled  Nursing  Facilities — Update: 

Medicare  Program;  Town  Hall  Meeting  on  the  Refinement  of 
the  Minimum  Data  Set  (MDS),  Version  3.0. 

Medicare  Program;  Proposed  Changes  to  the  Hospital  Inpa- 
tient Prospective  Payment  Systems  and  Fiscal  Year  2004 
Rates. 

Fiscal  Year  2003  Program  Announcement;  Availability  of 
Funds  and  Notice  Regarding  Applicatk>ns. 

Medk:are  and  Medk»id  Programs;  Approval  of  the  Joint  Com- 
misskin  on  Accreditation  of  Healthcare  Organizations 
(JCAHO)  for  Deeming  Authority  for  Hospk:es. 

Medicare  Program;  Request  for  Nominations  for  Members  for 
the  Medicare  Coverage  Advisory  Committee. 
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Addendum  IV. — Regulation  Documents  Published  in  the  Federal  Register— Continued 

[April  2^3  Through  June  2003] 


Publication  date 


FR  vol.  68 
page  No. 


CFR  parts  affected 


File  code 


Title  of  regulation 


May  30,  2003 
May  30,  2003 


June  4,  2003  . 

June  4,  2003 
June  6,  2003 

June  9,  2003  . 

June  9,  2003  . 

June  10.  2003 
June  27,  2003 
June  27,  2003 

June  27,  2003 
June  27,  2003 
June  27,  2003 
June  27,  2003 

June  27,  2003 


32406 
32400 

33579 

33495 
34122 

34494 

34492 

34768 
38370 
38370 

38359 
38346 
38345 
38269 

38206 


42  CFR  Part  416  . 

42  CFR  Parts  410. 
414,  and  485. 


42  CFR  Parts  412 
and  413. 


42  CFR  Part  412 


42  CFR  Part  412 


42  CFR  Parts  412 
and  413. 

42  CFR  Part  413  .. 


CM5-1885-CN 
CM5-1204-CN 


CM>-1470-P(OFR 
C  Drrectlon). 


CM  J-5003-N 


CMJ-1472-F 


CMJ-1243-F 


45  CFR  Part  146 


Addendum  V. — National  Coverage 
Determinations,  April  2003  Through  June 
2003 

A  national  coverage  determination  (NCD) 
is  a  determination  by  the  Secretary  with 
respect  to  whether  or  not  a  particular  item  or ' 
service  is  covered  nationally  under  Title 
XVni  of  the  Social  Security  Act,  but  does  not 
include  a  determination  of  what  code,  if  any, 


is  assigned  to 
covered  under 
with  respect  tc 
for  a  particulai 
We  include  be 
became  effective 
by  this  notice, 
information 
as  well  as 
memoranda,  vAiich 


;  sect)  ons 


CM  J-1470-P  (OFR 
C  jrrection). 

CM>-146^P2  

CM  5-1259-N  

CMJ-5003-N2  

CMJ-9017-N  

CMi>-4062-N  

CM:>-1257-N  

CMfe-€012-N6  

CM)-2152-F 


Medicare  Program;  Update  of  Ambulatory  Surgical  Center  '■ 
List  of  Covered  Procedures  Effective  July  1 ,  2003. 

Medicare  Program;  Revisions  to  Payment  Policies  Under  the 
Physician  Fee  Schedule  for  Calendar  Year  2003  and  Inclu- 
sion of  Registered  Nurses  in  the  Personnel  Provision  of  the 
Critical  Access  Hospital  Emergency  Services  Requirement 
for  Frontier  Areas  and  Remote  Locations. 

Medicare  Program;  Proposed  Changes  to  the  Hospital  Inpa- 
tient Prospective  Payment  Systems  and  Fiscal  Year  2004 
Rates. 

Medicare  Program;  Demonstration:  End-Stage  Renal  Dis- 
ease— Disease  Management. 

Medicare  Program;  Prospective  Payment  System  for  Long- 
Tenn  Care  Hospitals:  Annual  Payment  Rate  Updates  and 
Policy  Changes. 

Medicare  Program;  Change  in  Methodology  for  Determining 
Payment  for  Extraordinarily  High-Cost  Cases  (Cost 
Outliers)  Under  the  Acute  Care  Hospital  Inpatient  and 
Long-Term  Care  Hospital  Prospective  Payment  Systems. 

Medicare  Program;  Proposed  Changes  to  the  Hospital  Inpa- 
tient Prospective  Payment  Systems  and  Fiscal  Year  2004 
Rates;  Correction. 

■Medicare  Program;  Prospective  Payment  System  and  Con- 
solidated Billing  for  Skilled  Nursing  Facilities— Update. 

Medicare  Program;  Public  Meeting  in  Calendar  Year  2003  for 
New  Clinical  Laboratory  Tests  Payment  Determinations. 

Medicare  Program;  Extension  of  Date  of  Submissions  and  In- 
formational Meeting  on  the  Application  Process  for  the 
End-Stage  Renal  Disease — Disease  Management  Dem- 
onstration. 

Medicare  and  Medicaid  Programs;  Quarterly  Listing  of  Pro- 
gram Issuances— January  2003  Through  March  2003. 

Medicare  and  Medicaid  Programs;  Solicitation  for  Information 
on  the  Hospital  CAHPS. 

Medicare  Program:  Notice  of  the  Practicing  Physicians  Advi- 
sory Council  Rechautering. 

Medicare  Program;  Negotiated  Rulemaking  Committee  on 
Special  Payment  Provisions  and  Requirements  for  Pros- 
thetics and  Certain  Custom-Fabricated  Orthotrcs;  Meeting 
Announcement. 

Amendment  to  the  Interim  Final  Regulation  for  Mental  Health 
Parity. 


particular  item  or  service 
this  title,  or  determination 
the  amount  of  payment  made 
ilem  or  service  so  covered, 
ow  all  of  the  NCDs  that 

during  the  quarter  covered 
The  entries  below  include 
CO  Qcerning  completed  decisions 
on  program  and  decision 
also  announce 


impending  decisions  or;  in  some  cases, 
explain  why  it  was  not  appropriate  to  issue 
an  NCD.  We  identify  completed  decisions  by 
section  of  the  Coverage  Issues  Manual  (CIM) 
in  which  the  decision  appears,  the  title,  the 
date  the  publication  was  issued,  and  the 
effective  date  of  the  decision.  Information  on 
completed  decisions  as  well  as  pending 
decisions  has  also  been  posted  on  the  CMS 
Web  site  at  http://cms.hhs.gov/coverage. 


NATioNAii  Coverage  Decisions 

[April  2^3  Through  June  2003] 


CIM  section 


50-14 

35.85.1 

50-36 

50-36 

50-36 


Issue  date 


Effective  date 


Coverage  Issues  Manual  (CIM)  (CMS  Pub.  06) 


Magnefic  Resonance  Angragraphy  of  the  Abd<tnen  and  Pelvis 

Implantable  Automatic  Defibrillators  

PET  for  Thyroid  Cancer 

PET  for  Soft  Tissue  Sarcoma 

PET  for  Alzheimer's  Disease/Dementia  


05/09/03 
06/06/03 
06/20/03 
06/20/03 
06/20/03 


07/01/03 
10/01/03 
10/01/03 
10/01/03 
10/01/03 
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National  Coverage  Decisions— Continued 

[April  2003  Through  June  2003] 


CIM  section 


50-36 


Tttle 


PET  for  Myocardial  Perfusion  of  the  Heart  Using  Ammonia  N-13 


issue  date     >   Effective  date 


06/20/03 


10/01/03 


PMNo. 


Title 
Program  Memorandum  (PM) 


Issue  date      ,   Effective  date 


AB-03-084 


Changes  to  the  Lat)oratory  NCD  Edit  Software  For  07/03  (Blood  Counts,  Blood  Glucose 
Testing,  HIV  Testing). 


06/06/03 


07/01/03 


h 


Addendum  VI. — Categorization  of  Food  and 
Drug  Administration-Allowed 
Investigational  Device  Exemptions 

Under  the  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360c),  devices  fall  into  one  of  three 
classes.  Also,  under  the  new  categorization 
process  to  assist  CMS,  the  Food  and  Drug 
Administration  (FDA)  assigns  each  device 
with  an  FDA-approved  investigational  device 
exemption  (IDE)  to  one  of  two  categories. 
Category  A  refers  to  experimental/ 
investigational  device  exemptions,  and 
Category  B  refers  to  nonexperimental/ 
investigational  device  exemptions.  To  obtain 
more  information  about  the  classes  or 
categories,  jjlease  refer  to  the  Federal 
Register  notice  published  on  April  21,  1997 
(62  FR  19328). 

The  following  information  presents  the 
device  number  and  category  (A  or  B)  for  the 
second  quarter,  April  through  June  2003. 

investigational  device  exemption 
Numbers,  2nd  Quarter  2003 


IDE 

Category 

G010175  

B 

G010354  „ 

G020083 

G020115  

B 
6 
A 

G020230  .,...: 

G020231  

G020244  

G020273  

G020307  

B 
B 
B 
B 
B 

Investigational  Device   Exemption    Investigational  Device   Exemption 

NUh^BERS,    2ND    QUARTER    2003—         NUMBERS,    2ND    QUARTER    2003— 
Continued  Continued 


IDE 

Category 

G020319  

B 

G020323  

B 

G030001  

B 

G030007  

B 

G030034 

B 

G030044  

B 

G030045  

B 

G030051  

B 

G030054  .^ 

B 

G030055  

B 

G030056  

B 

G030058  

B 

G030061  

B 

G030062  

B 

G030063  

B 

G030064  ;.. 

B 

G030065  

B 

G030073  

B 

G030074  

B 

G030075  

B 

G030078  

B 

G030080  

B 

G030082  ^ 

B 

G030088  

B 

G030089 

B 

G030090  

B 

G030091  

B 

G030095  

B 

G030096  

B 

IDE 

Category 

G030101  

G030103 f 

G030104  

G030105  

G030106 

G030108 .N 

G030109  

G030110  

B 
B 
B 
A 
B 
B 
B 
B 

G030113  

B 

G030114  

B 

G030115  .-. 

G030117 

B 
B 

G030118 

B 

G030120  

G030122 , 

B 
B 

G030124  

B 

G030126  

G030128  

B 
B 

G030097 


Addendum  VII. — Approval  Numbers  for 
Collections  of  Information 

Below  we  list  ail  approval  numbers  for 
collections  of  information  in  the  referenced 
sections  of  CMS  regulations  in  Title  42;  Title 
45.  Subchapter  C;  and  Title  20  of  the  Code 
of  Federal  Regulations,  which  have  been 
approved  by  the  Office  of  ManagemenLand 
Budget: 


0MB  control  Nos. 


0938-0008 
0938-0022 
0938-0023 
0938-0025 
0938-0027 
0938-0034 
0938-0035 
0938-0037 
0938-0041 
0938-0042 
0938-0045 
0938-0046 
0938-0050 
0938-0062 

0938-0065 
0938-0074 
0938-0080 
0938-0086 


Approved  CFR  sections  in  title  42,  title  45,  and  title  20  (note:  sections  in  title  45  are  preceded  by  "45  CFR,"  and  sections 

in  title  20  are  preceded  by  "20  CFR") 


414.40,  424.32,  424.44. 

413.20,413.24,413.106.  .   , 

424.103. 

406.28,  407.27.  . 

486.100-^86.110. 

405.821. 

407.4. 

413.20,  413.24. 

408.6. 

410.40,424.124. 

405.711. 

405.2133. 

413.20,  413.24.  ^  .  ; 

431.151,   435.1009,    440.250,    440.220,   442.1,   442.10-442.16, 

483.480,  488.332,  488.400,  498.3-498.5. 
485.701-485.729. 
491.1-491.11. 
406.7,  406.13. 
420.200-420.206  and  455.100-455.106. 


442.30,    442.40,   442.42.   442.100-442.119,    483.400- 
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093&-0101 
0938-0102 
0938-0107 
0938-0146 
0938-0147 
0938-0151 
0938-0155 
0938-0170 
0938-0193 
0938-0202 
0938-0214 
0938-0236 
0938-0242 
0938-0245 
0938-0251 
0938-0266 
0938-0267 
0938-0269 
0938-0270 
0938-0272 
0938-0273 
0938-0279 
093a-0287 
0938-0296 
0938-0300 
0938-0301 
0938-0313 
0938-0328 
0938-0334 
0938-0338 
0938-0354 
0938-0355 
0938-0357 
0938-0358 
0938-0359 
0938-0360 
0938-0365 
0938-0372 
0938-0378 
0938-0379 
0938-0380 
0938-0386 
0938-0391 
0938-0426 
0938-0429 
0938-0443 
0938-0444 
0938-0445 
0938-0447 
0938-0449 
0938-0454 
0938-0456 
0938-0463 
0938-0465 
0938-0467 
0938-0469 
0938-0470 
0938-0477 
0938-0484 
0938-0486 
0938-0501 
0938-0502 
0938-0512 
0938-0526 
0938-0534 
0938-0544 
0938-0565 
0938-0566 
0938-0567 
0938-0573 
0938-0581 
0938-0599 
0938-0600 


Approved  CFR  sections  in  title  42,  title  45,  and  title  20  (note:  sections  in  title  45  are  preceded  t)y  "45  CFR,"  and  sections 

in  title  20  are  preceded  by  "20  CFR") 


H0.65. 


430.3. 

413.20,  413.24. 

413.20,  413.24. 

431.800-431.865. 

431.800-431.865. 

493.1405,  493.1411,  493.1417,  493.1421  493.1443,  493.1449,  493.1455,  493.1461,  493.1469,  493.1483,  493.1489 

405.247. 

493  1269-493.1285. 

430.10-430.20  and  440.167. 

413.17,  413.20. 
411.25,489.2,489.20. 
413.20,  413.24. 

416.44.  418.100,  482.41,  483.270,  483.4^0. 
407.10,407.11. 
406.7. 

416.41,  416.83,  416.47,  416.48. 
485.56,  485.58,  485.60,  485.64,  485.66, 
412.116,  412.632,  413.64,  413.350,  484.|45. 
405.376. 

440.180,  441.300-441.305. 
485.701-485.729. 
424.5. 
447.31. 
413.17. 
431.8. 

413.20,  413.24. 
418.1-418.405. 

482.12,  482.22,  482.27,  482.30,  482.41,^2.43,482.53,482.56,  482.57,  482.60,  482.61,  482.62,  482.66. 
491.9Sut)part  A. 
486.104,  486.106,  486.110. 
441.6. 

484.10-484.52. 

409.40-^H)9.50,  410.36,  410.170,  411.4-411.15.  421.100,  424.22,  484.18  and  489.21. 
412.20-412.30. 
412.40-412.52. 
405.21 00-405.218* 
484.10,  .11,  .12,  .14,  .16,  .18, 
414.33. 

482.60-482.62. 
418.1-418.405. 
482.1^182.66. 
405.2100-405.2171. 

488.18.  488.26,  488.28. 
476.104,  476.105,  476.116.  476.134. 
447.53. 

473.18.  473.34.  473.36.  473.42. 
1004.40.  1004.50.  1004.60.  1004.70. 
412.44.  412.46.  431.630.  456.654.  466.7 
405.2133. 

440.180.441.300-441.310. 
424.2. 
412.105. 
413.20.  413.24. 
411.404.411.406,411.408. 

431.17,  431.306,  435.910,  435.920,  435. f 40-435. 960. 
417.107.  417.478. 
417.143  and  417.408. 
412.92. 
424.123. 
498.40-498.95. 
406.15. 
433.138. 

486.301-486.325. 

475.100  Subpart  C.  475.106  and  475.107|,  462.102.  462.103. 
410.38.  424.5. 
493.1-493.2001. 
411.20-411.206. 

411.404(b)(c).  411.406(d).  411.408(d)(2) 
Part  498  Subpart  H,  Part  498  Subparts  D|< 
412.256  and  412.230. 
493.1^93.2001. 
493.1-493.2001.       ' 
405.371,  405.378  and  413.20. 


.20,  .36, 


.52. 


466.73,  466.74.  466.78. 


ind  (f). 

and  E,  and  20  CFR  404.933. 
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0MB  control  Nos. 


093a-0610  . 
0938-0612  . 
0938-0618  . 
0938-0653  . 
0938-0655  . 
0938-0657  . 
0938-0658  . 
0938-0667  . 
0938-0673  . 
0938-0679  . 
0938-0685  . 
0938-0686  . 
0938-0688  . 
0938-0690  . 
0938-0691  . 
0938-0692  . 
0938-0700  . 
0938-0701  . 
0938-0702  . 
0938-0703  . 
0938-0714  . 
0938-0717  . 
0938-0721  . 
0938-0722  . 
0938-0723  . 
0938-0730  . 
0938-0732  ". 
0938-0734  . 
0938-0739  . 
0938-0742  . 
0938-0749  . 
0938-0753  . 
0938-0754  . 
0938-0758  . 
0938-0760  . 
0938-0761  . 
0938-0763  . 
0938-0768  . 
0938-0770  . 
0938-0778  . 
0938-0779  . 
0938-0781  . 
0938-0786  . 
0938-0787  . 
0938-0790  . 

0938-0792  . 
0938-0798  . 
0938-0802  . 
0938r0810  . 
0938^819  . 
0938-0823  . 
0938-0824  . 
0938-0827  . 
0938^829  . 
0938-0832  . 
0938-0833  . 
0938-0840  . 
0938-0841  . 

0938-0842  . 
0938-0846  . 
0938-0857  . 
0938-0860  . 
0938-0866  . 
0938-0872  . 
0938-0873  .. 
0938-0874  .. 
0938-0878  .. 
0938-0883  .. 
0938-0887  .. 


Approved  CFR  sections  in  titJe  42,  title  45,  and  title  20  (note:  sections  in  title  45  are  preceded  by  "45  CFR  "  and  sections 

in  title  20  are  preceded  by  "20  CFR") 


417.436,  417.801,  417.436(d),  422.128,  430.12(c)(1)(ii),  431.20,  31.107,  434.28,  483.10,  484.10(c)(ii)  489  102 

493.1-493.2001. 

433.68.  433.74,  447.272. 

493. 

493.184.  -  ^  -  • 

405.2110,405.2112.  / 

405.2110,405.2112. 

482.12,  488.18,  489.20  and  489.24. 

430.1.  .  . 

410.38. 

410.32,  410.71,  413.17,  424.57,  424.73,  424.80,  440.30,  484.12.  ' 
493.551-493.557. 

486.301-486.325. 

488.4-488.9,488.201. 

4J2.106. 

466.78,  489.20,  and  489.27. 

417.479,  417.500;  422.208,  422.210;  434.44,  434.67,  434.70;  1003.100,  1003.101,  1003.103  &  1003  106 

422.152. 

45  CFR  146.111,  146.115,  146.117,  146.150,  146.152,  146.160,  146.180. 

45  CFR  148.120,  148.124,  148.126,  and  148.128. 

411.370-411.389. 

424.57.  •  '  . 

410.33.  .  ' 
422.370-422.378. 

421.300-421.318. 

405.410,  405.430,  405.435,  405.440,  405.445,  405.455,  410.61 ,  415.1 10,  424  24 
417.126,  417.470. 
45  CFR  5b. 

413.337,413.343,424.32,483.20.  .  . 

422.300-422.312. 

424.57.  --' 

422.000-422.700. 
441.152. 

413.20,413.24.  '•     -  ^ 

Part  484  Subpart  E,  484.55. 
484.11,484.20. 

422.1-422.10,  422.50-422.80,  422.100-422.132,  422.300-422.312,  422.400-422.404,  and  422.560-422  622 
417.800-417.840. 
410.2. 

422.64,  422.1 1 1 ,  422.560-422.622. 
417.470,  417.126(a),  422.210(h),  422.64(10). 
411.404-411.406,484.10. 
438.352,  438.360,  438.362,  438.364. 
406.28,  407.27. 

460.12,   460.22,   460.26,   460.30,   460.32,   460.52,   460.60,   460.70,   460.71,   460.72,   460.74,   460.80    460  82 
460.100,   460.102,   460.104,   460.106,  460.110,   460.112,   460.116,   460.118,   460.120,   460.122,   460.124, 
460.156,   460.160,   460.164,   460.168,   460.172,   460.190,   460.196,   460.200,   460.202! 


460.98, 
460.132, 
460.204. 


460.152,   460.154 

460.208,  460.210. 
491.3,491.8.491.11.. 
413.65,  419.42.  ' 

419.43.  .  ■  ,^ 

482.45. 

45  CFR  146.121. 
420.41.  .i'  .  • 

482.13(f)(7),  440.10(1)(3)(iii).  '  ._  .     '      . 

45  CFR  146.141.  -r     - 

422.568.  ,  '  :  ■  , 

489. 

483.350-483.376. 

422.152(b)(2). 

431.636,  457.50,  457.60,  457.70.457.340,  457.350,  457.431,  457.440,  457.525,  457.560,  457.570,  457.740,  457.750, 

457.810,  457.940,  457.945,  457.965,  457.985,  457.1005,  457.1015,  and  457.1 180. 
412  and  413. 

41 1 .1 ,  41 1 .350-41 1 .357  and  424.22. 
419. 
419. 

45  CFR  Part  162.  ■  ■    "  ■  . 

483.20,413.337. 
422.152. 

45  CFR  Parts  160  and  162. 

Part  422  Subparts  F  and  G.  '  " 

45  CFR  Parts  160  and  164. 
45  CFR  148.316,  148.318,  148.320. 
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Approved  CFR  sections  in  title  42.  title  4p.  and  title  20  (note:  sections  in  title  45  are  preceded  by  "45  CFR,"  and  sections 

in  title  20  are  preceded  by  "20  CFR") 


0938-0897 


412.22.  412.533. 


(FR  Doc.  03-24069  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-^062-N] 

RIN0938-AK61 

Medicare  Program;  Revised  Process 
for  Making  Medicare  National 
Coverage  Determinations 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  revises  the 
process  we  will  use  to  make  a  national 
coverage  determination  for  a  .specific 
item  or  service  under  sections  1812, 
1832,  1861. 1862,  1869,  and  1871  of  the 
Social  Security  Act,  as  revised  by 
sections  of  the  Medicare,  Medicaid,  and 
SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000.  This  notice 
further  clarifies  cur  decision-making 
process  and  increases  the  opportunities 
for  public  participation. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  October  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vadim  Lubarsky,  (410)  786-0840. 
SUPPLEMENTARY  INFORMATION: 
Availability  of  Copies  and  Electronic 
Access  Copies:  To  order  hard  copies  of 
the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
Orders,  Superintendent  of  Documents, 
PO  Box  371954,  Pittsburgh,  PA  15250- 
7954.  Specify  the  date  of  the  issue 
requested  and  enclose  a  check  or  money 
order  payable  to  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800,  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 


service  of  th(  U.S.  Government  Printing 
Office.  The  \  /eb  site  address  is:  http:// 
www.access.ipo.gov/nara/index.html. 

I.  Backgroiu  d 

In  the  Apr  1  27,  1999  Federal  Register 
(64  FR  2261< ),  we  published  a  notice 
that  announc  ed  changes  to  our  internal 
procedures  fi  )r  developing  a  national 
coverage  det  irmination  (NCD)  and 
making  the  ^  CD  process  more  open  and 
understanda  )le  to  the  public.  As  we 
strive  for  cor  tinuous  improvement  of 
our  processe ;,  and  in  recognition  of  the 
changes  that  section  522  of  the 
Medicare,  M  jdicaid,  and  SCHIP 
Benefits  Imp  ovement  and  Protection 
Act  of  2000  (  3IPA)  requires,  we  are 
revising  our  )rocess  for  developing  an 
NCD  in  orde!  to  make  the  process  more 
efficient  and  ensure  that  we  have  access 
to  all  relevan  t  information  to  make  fully 
informed  de(  isions.  (BIPA,  Pub.  L.  106- 
554,  was  ena  :ted  on  December  21, 
2000.)  The  p:  ocesses  described  in  this 
notice  apply  to  both  scope  of  benefit 
and  section  1  862(a)(1)  determinations  as 
defined  in  th  3  Social  Security  Act  (the 
Act).  This  no  tice  replaces  the  April  27, 
1999  notice  <  nd  will  be  effective  on 
October  27,2  003.  Improvements 
include  the  f  )llowing: 

•  Updatin  ;  and  organizing  the 
reconsiderat:  on  process  into  one 
section,  and  iistinguishing  it  from  an 
initial  reques  t  to  make  an  NCD. 

•  Defining  ,  streamlining,  and 
organizing  X\  e  contact/inquiry 
information   nto  one  section. 

•  Revising ,  formalizing,  and  updating 
the  elements  that  constitute  a  complete, 
formal  reque  ;t  to  reflect  best  practices. 

•  Adding  1 1  section  on  information 
that  does  no\  constitute  a  complete, 
formal  reque  >t. 

•  Updatin  ;  and  clarifying  the 
conditions  fc  r  acceptance  of  a  complete, 
formal  reque  it. 

•  Making  t  clear  that  all  evidence 
currently  avj  ilable  must  be  adequate  for 
us  to  conclu(  e  that  the  item  or  service 
is  reasonable  and  necessary. 

•  Establisl  ing  two  main  tracks  for  the 
initial  NCD  r  jquest.  One  track  is  a 
highly  time-structured  track  only 
available  to  aggrieved  parties  (section 
IV.E  track  #2  ,  as  defined  in  section  522 
of  BIPA.  The  other  track  is  open  to 
anyone,  incli  iding  aggrieved  parties, 
bejieficiaries  and  manufacturers,  and 
offers  a  more  collaborative  and  less 
time-stringei  t  process  (section  IV.E 
track  #1). 


Historically,  we  have  based  our 
coverage  determinations  on  descriptive 
information,  and  scientific  and  clinical 
evidence.  Under  the  revised  BIPA 
coverage  process,  we  will  continue  to 
use  descriptive  information,  and 
scientific  and  clinical  evidence  as  a 
basis  for  our  coverage  determinations. 

II.  Purpose  of  This  Notice 

This  notice  outlines  the  process  we 
will  use  to  make  an  NCD  under  the 
Medicare  program.  It  sets  forth  the  steps 
we  are  taking  to  make  the  NCD  process 
more  efficient,  while  maintaining  as 
open  and  transparent  a  process  as 
appropriate.  It  describes  the  following: 

•  A  tracking  system  that  provides 
public  notice  of  our  acceptance  of  a 
complete,  formal  request  and 
subsequent  actions  in  a  web-based 
format. 

•  The  process  we  will  institute  to 
afford  notice  and  opportunity  to 
comment  before  implementation  of  an 
NCD. 

•  Information  that  does  and  does  not 
constitute  a  complete,  formal  request. 

•  The  process  for  asking  us  to 
reconsider  an  existing  NCD  based  on  ' 
new  information,  including  new 
medical  or  scientific  evidence. 

•  The  basis  and  purpose  of  a  decision 
memorandum  and  where  it  can  be 
accessed  on  our  Web  site. 

•  The  revisions  made  to  the  NCD 
process  under  BIPA,  including  a 
response  to  public  comments,  and  how 
these  revisions  affect  the  current  NCD 
process  and  any  subsequent  challenges 
to  an  NCD. 

In  addition,  we  will  continue  to 
pursue  an  ongX)ing  effort  to  work  with 
various  sectors  of  the  scientific  and 
medical  community  to  develop  and 
publish  on  the  CMS  Web  site 
documents  that  describe  our  approach 
when  analyzing  scientific  and  clinical 
evidence  to  develop  an  NCD.  Interested 
parties  will  be  able  to  offer  comments. 
Accordingly,  these  documents  will 
make  oiu:  coverage  process  more  open 
and  offer  the  public  a  better 
understanding  into  our  NCD  process. 

In  our  April  1999  notice,  we 
announced  that  we  anticipated 
publishing  a  finsd  coverage  criteria  rule 
that  would  be  followed  by  sector- 
specific  guidance  documents  (64  FR 
22620).  Since  then,  we  published  a 
notice  of  intent  to  engage  in  rulemaking 
for  coverage  criteria  (May  16,  2000,  65 
FR  31124)  and  had  a  subsequent  town 


Federal  Register / Vol.  68,  No.  187 /Friday,  September  26,  2003 /Notices 


55635 


hall  meeting.  Given  that  there  are 
substantial  competing  interests  about 
the  coverage  criteria,  we  believe  it  best 
not  to  pursue  rulemaking.  In  the 
meantime,  as  we  have  done  in  the  past 
35  years,  we  would  continue  to  need  to 
m^e  coverage  decisions  and  interpret 
what  is  "reasonable  and  necessary."  We 
believe  that  in  the  interest  of  expediting 
NCDs  and  making  the  process  as 
predictable  as  possible  that,  in  the 
interim,  nonbinding  sector-specific 
guidance  documents  would  be  helpful. 
Sector-specific  guidance  dociunents 
refer  to  how  our  expectations  and 
evaluation  of  evidence  may  differ  in 
some  respects  depending  on  the  nature 
of  the  topic  under  review.  Evidence  can 
vary  greatly,  for  example,  between  a 
diagnostic  and  an  item  of  DME  or 
between  a  near-term  fatal  condition  and 
a  life-long  chronic  condition. 

Thus,  we  are  notifying  the  public  that 
we  may  choose  to  publish  sector- 
specific  guidance  documents  even  in 
the  absence  of  a  final  rule.  We  will 
consider  doing  so  as  the  need  Euises. 
This  is  also  notice  that  we  currently  do 
not  plan  to  develop  a  proposed  rule 
based  on  the  May  2000  Notice  of  Intent. 

Section  522Cb)  of  BIPA  amends 
section  1862(a)  of  the  Act  to  require  the 
Secretary  "to  make  available  to  the 
public  the  data  (other  than  proprietary 
data)  considered  in  making  the 
determination."  In  a  notice  of  proposed 
rulemaking  published  on  August  22, 
2002  (67  FR  54534),  we  described  the 
process  for  handling  proprietary 
information  related  to  NCDs.  After 
considering  public  comments,  we  will 
establish  and  announce  a  policy  that 
addresses  that  issue  and  defines 
"proprietary"  data  in  the  fined  rule. 

ni.  Medicare  Coverage — General 
Principles 

A.  Statutory  Authority 

Administration  of  the  Medicare 
program  is  governed  by  title  XVlll  of  the 
Act.  Under  the  Medicare  program,  the 
scope  of  benefits  available  to  eligible 
beneficiaries  is  prescribed  by  law  and 
divided  into  several  main  parts.  Part  A 
is  the  hospital  insurance  program,  and 
Part  B  is  the  voluntary  supplementary 
medical  insurance  program. 

The  scope  of  benefits  under  Part  A 
and  Part  B  is  defined  in  the  Act.  See 
sections  1812  (scqpe  of  Part  A),  1832 
(scope  of  Part  B);  and  1861(s)  (definition 
of  medical  and  other  health  services). 
Part  C,  known  as  the  Medicare+Choice 
program,  includes  at  a  minimiun,  all  of 
the  items  and  services  (other  than 
hospice  care)  available  under  Part  A  and 
Part  B  to  individuals  residing  in  the  area 
served  by  the  plan.  Some  benefit 


categories  are  defined  more  broadly 
than  others.  Specific  health  care 
services  must  fit  into  one  of  these 
benefit  categories,  and  not  be  otherwise 
excluded,  to  be  eligible  for  coverage 
under  the  Medicare  program. 

The  Act  does  not  contain  a 
comprehensive  list  of  specific  items  or 
services  eligible  for  Medicare  coverage. 
Rather,  it  lists  categories  of  items  and 
services,  and  vests  in  the  Secretsuy  the 
authority  to  make  determinations  about 
which  specific  items  and  slices 
within  these  categories  can  be  covered 
under  the  Medicare  program.  That  is, 
the  Act  allows  Medicare  to  cover 
medical  devices,  surgical  procedures, 
and  diagnostic  services,  but  generally 
does  not  identify  specific  covered  or 
excluded  items  or  services. 

Medicare  payment  is  contingent  upon 
a  determination  that  a  service  meets  a 
benefit  category,  is  not  specifically 
excluded  from  coverage,  and  the  item  or 
service  is  "reasonable  and  necessary." 
Section  1862(a)(1)(A)  of  the  Act  states 
that,  subject  to  certain  limited 
exceptions,  no  payment  may  be  made 
for  any  expenses  incmred  for  items  or 
services  that  are  not  "reasonable  and 
necessary"  for  the  diagnosis  and 
treatment  of  illness  or  injury  or  to 
improve  the  functioning  of  a  malformed 
body  member.  For  over  30  years,  we 
have  exercised  these  authorities  to  make 
a  coverage  determination  regarding 
whether  a  specific  item  or  service  meets 
one  of  the  broadly  defined  benefit 
categories  and  can  be  covered  under  the 
Medicare  program. 

As  revised  by  section  522  of  BIPA,  an 
NCD  is  now  defined  to  be  a 
determination  by  the  Secretary  with 
respect  to  whether  or  not  a  particular 
item  or  service  is  covered  nationally 
under  title  XVIII  of  the  Act,  but  does  not 
include  a  determination  about  which 
code,  if  any,  is  assigned  to  a  particular 
item  or  service  covered  under  title 
XVIII,  or  a  determination  with  respect  to 
the  amount  of  payment  for  a  particular 
covered  item  or  service. 

In  general,  an  NCD  is  a  national 
policy  statement  granting,  limiting,  or 
excluding  Medicare  coverage  for  a 
specific  medical  item  or  service.  Often, 
an  NCD  is  written  in  terms  of  a 
particular  patient  population  that  may 
receive  (or  not  receive)  Medicare 
reimbursement  for  a  particular  item  or 
service.  An  NCD  is  binding  on  all 
Medicare  carriers,  fiscal  intermediaries 
(FIs).  quality  improvement 
organizations  (QIOs),  health 
maintenance  organizations  (HMOs), 
competitive  medical  plans  (CMPs),  apd 
health  care  prepayment  plans  (HCPPs). 
Before  October  1,  2001,  NCDs  made 
under  section  1862(a)(1)  of  the  Act 


could  not  be  reviewed  by  administrative 
law  judges  (ALJs).  Effective  October  1, 
2001,  BIPA  expanded  the  definition  of 
NCDs,  and  provides  that  all  NCDs  shall 
not  be  reviewed  by  ALJs  under  section 
1869(f)(1)  of  the  Act. 

It  is  important  to  distinguish  between 
a  decision  memorandum  and  an  NCD. 
The  decision  memorandum  is  the  public 
document  that  lays  out  and  describes 
the  analytic  framework  for  our  decision 
on  a  topic  under  NCD  review.  Its 
purpose  is  to  inform  the  reader  of  the 
decision,  the  reasons  for  the  decision 
and  process  followed,  and  provide  a 
simmiary  of  the  evidence  considered. 
The  decision  memorandum  alerts  the 
public  of  our  intent  to  implement  the 
decision  at  some  point  in  the  futiue. 
The  NCD  itself  follows  the  decision 
memorandum,  sometimes  by  a  number 
of  months.  It  is  the  formal  instruction  to 
our  claims  processing  contractors 
regarding  how  to  process  claims  (when 
to  pay,  when  not  to  pay,  pay  only  when 
certain  clinical  conditions  are  met). 
Those  instructions  have  a  specific 
effective  date  dictating  when  claims  will 
be  processed  according  to  the  new 
criteria. 

Generally,  once  we  receive  a  complete 
formal  request,  it  takes  90  days  to 
develop  a  decision  memorandum.  As 
noted  above,  the  decision  memorandum 
is  not  the  NCD,  but  rather  is  one  step 
towards  making  an  NCD  for  an  item  or 
service.  After  the  decision 
memorandimi  is  prepared,  we  must 
prepare  the  actuaJ  NCD.  The  NCD  may 
be  issued  as  a  manual  instruction  or 
other  document  such  as  a  program 
memorandum,  ruling,  or  Federal 
Register  notice.  The  NCD  may  be 
accompanied  by  additional  information 
for  our  contractors  that  is  necessary  to 
ensiu«  that  Medicare  claims  will  be 
properly  processed  when  the  NCD  is 
effective.  As  noted  above,  except  in  very 
limited  circumstances,  preparing  the 
NCD  will  occur  after  this  90-day  review 
process. 

We  expect  to  make  any  payment 
changes  or  other  systems  changes 
dictated  by  the  NCD  instructions 
effective  within  180  calendar  days  of  the 
first  day  of  the  next  full  calendar  quarter 
that  follows  the  date  we  issue  the 
decision  memorandiun.  Thus,  the 
decision  memorandimi  and  payment 
change  can  take  up  to  270  days  bom  the 
date  a  formal  request  for  an  NCD  is 
accepted  for  review  by  CMS.  The  date 
when  a  Medicare  beneficiary  may  obtain 
the  item  or  service  and  receive  Medicare 
payment  for  that  item  or  service  imder 
an  NCD  that  expands  coverage  will  not 
be  known  imtil  the  NCD  is  completed 
and  has  been  assigned  an  effective  date. 
The  NCD  will  be  implemented  by  all  of 
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our  contractors  on  the  effective  date. 
Additional  details  concerning  this 
process,  as  well  as  certain  limited 
exceptions,  are  described  later  in  this 
notice. 

B.  Medicare  Contractors  and  Coverage 
Policies 

We  contract  with  private  insurance 
companies,  referred  to  as  carriers  and 
FIs,  to  process  Medicare  claims;  that  is, 
claims-payment  contractors.  Local  QIOs 
are  also  involved  in  the  claims 
adjudication  process.  We  refer  to  all  of 
these  entities  as  "Medicare  contractors." 

Medicare  contractors  review  and 
adjudicate  claims  to  ensure  that 
Medicare  payments  are  made  only  for 
those  items  or  services  covered  under 
Medicare  Part  A  or  Part  B.  In  the 
absence  of  a  specific  NCD,  coverage 
determinations  are  made  locally  by  the 
Medicare  contractors  within  the 
boundaries  established  by  the  law. 
Sometimes  these  determinations  are 
made  on  a  claim-by-claim  basis. 

Medicare  contractors  will  also  publish 
local  coverage  determinations  (LCDs) 
that  will  provide  guidance  to  the  public 
and  medical  community  within  a 
specified  geographic  area.  An  LCD  is 
defined  in  section  522  of  BIPA  as  a 
determination  made  by  an  FI  or  a  carrier 
under  Medicare  Part  A  or  Part  B,  as 
applicable,  for  whether  or  not  a 
particular  item  or  service  is  covered  on 
an  intermediary-wide  or  carrier-wide 
basis  under  those  parts,  in  accordance 
with  section  1862(a)(1)(A)  of  the  Act. 
An  LCD  may  not  conflict  with  an  NCD, 
but  the  LCD  may  supplement  an  NCD. 

C.  Procedural 

We  continue  to  expect  that  all 
evidence  currently  available  must  be 
adequate  for.us  to  conclude  that  the 
item  or  service  is  reasonable  and 
necessary.  In  the  absence  of  adequate 
evidence,  we  may  conclude  that  the 
item  or  service  is  not  reasonable  and    - 
necessary. 

D.  Differences  Between  Food  and  Drug 
Administration  (FDA)  and  CMS  Review 

Parties  interested  in  the  coverage  of  a 
drug  or  device  (other  than  a  Category  B 
investigational  device  exemption  (IDE) 
device,  which  is  addressed  through  a 
separate  process  as  described  in  42  CFR 
405.201  through  405.215)  may  contact 
us  with  an  inquiry  on  Medicare 
coverage  while  the  particular  drug  or 
device  is  proceeding  through  the  Food 
and  Drug  Administration  (FDA) 
premarket  review  process.  We  are 
willing  to  meet  and  discuss  issues 
within  this  context.  Because  the  FDA  is 
charged  with  regidatiug  whether  devices 
or  pharmaceuticals  are  safe  and  effective 


for  use  by  cdnsumers,  generally  we  will 
not  accept  a  request  for  a  device  or 
pharmaceut  cal  that  has  not  been 
approved  or]  cleared  for  marketing  by 
the  FDA  forlat  least  one  indication;  one 
exception  iaCategory  B  IDE  devices.  An 
IDE  Category  B  device  is  a  ndn- 
experimenti/investigational  device  for 
which  the  incremental  risk  is  the 
primary  risUin  question  (that  is, 
imderlying  (Questions  of  safety  and 
effectiveness  of  that  device  type  have 
been  resolvad),  or  it  is  known  that  the 
device  type  can  be  safe  and  effective 
because,  forjexample,  other 
manufactiu-A-s  have  obtained  FDA 
approval  or  clearance  for  that  device 
type. 

Both  CMS  and  the  FDA  review 
scientific  ev  dence,  and  may  review  the 
same  eviden  ce,  to  make  purchasing  and 
regulatory  d  icisions,  respectively. 
However,  CI  IS  and  its  contractors  make 
coverage  del  erminations  and  the  FDA 
conducts  pn  imarket  review  of  products 
under  differ  mt  statutory  standards  and 
different  del  jgated  authority  (67  FR 
66755,  Novebiber  1,  2002).  Whereas  the 
FDA  must  determine  that  a  product  is 
safe  and  effe  ctive  as  a  condition  of 
approval,  CI  IS  must  determine  that  the 
product  is  re  asonable  and  necessary  as 
a  condition  i  if  coverage  under  section 
1862(a)(l)(A  of  the  Act.  CMS  adopts 
FDA  determ  nations  of  safety  and 
effectiveness ,  and  CMS  evaluates 
whether  or  t  ot  the  product  is  reasonable 
and  necessaj  y  for  the  Medicare 
population    Mthough  an  FDA-regulated 
product  mus  t  receive  FDA  approval  or 
clearance  (u  iless  exempt  from  the  FDA 
premarket  re  view  process)  for  at  least 
one  indicati(  in  to  be  eligible  for 
Medicare  co  ^erage,  except  for  Category 
B  devices  ur  der  an  IDE  clinical  trial  (see 
60  FR  48417  September  19,  1995),  FDA 
approval/cle  arance  alone  does  not 
generally  en  itle  that  device  to  coverage. 

IV.  CMS's  Pi  ocess  for  Making  National 
Coverage  De  terminations 

There  are  i  leveral  ways  an  individual 
or  entity  can  contact  us  about  NCDs. 
One  approac  h  involves  informal 
contacts,  dis  :ussed  in  section  IV.A  of 
this  notice. '  "he  other  approach  involves 
"formal  reqiests." 

If  we  have  not  issued  an  NCD  for  a 
particular  iU  m  or  service,  an  external 
requestor  ms  y  use  one  of  two  formal 
tracks  to  sub  mit  a  request  to  make  an 
initial  NCD.  One  track,  established  by 
section  522  ( if  BIPA,  is  available  only  to 
aggrieved  pa  rties,  as  defined  by  statute 
.to  be  "indiv:  duals  entitled  to  benefits 
under  Part  A ,  or  enrolled  under  Part  B, 
or  both,  who  are  in  need  of  the  items  or 
services  that  are  the  subject  of  the 
coverage  det  jrmination"  and  is  highly 


time-structured.  The  other  track  is  open 
to  anyone,  including  aggrieved  parties, 
other  beneficiaries,  and  manufacturers, 
and  offers  a  more  collaborative  and  less 
time-stringent  process.  The  NCD 
development  process  under  BBPA- 
legislated  time  frames  will  only  be 
initiated  when  we  receive  a  complete, 
formal  request  from  an  aggrieved  party. 

A.  Informal  Contacts  and  Inquiries 

The  public  frequently  raises  general 
questions  about  the  coverage  of  items 
and  services  to  us  by  telephone,  the 
postal  mail  system,  electronic  means,  or 
in  person.  These  questions  may  include, 
but  are  not  limited  to,  asking  us  to 
explain  the  current  coverage  of  a 
particular  item  or  service,  or  requesting 
assistance  with,  or  advice  about,  a 
possible  submission  of  a  formal  request 
for  an  NCD.  We  consider  all  of  these 
contacts  to  be  informal.  Although 
informal  contacts  are  not  confidential, 
we  will  not  announce  the  substance  of 
these  contacts  on  our  Web  site. 

If  the  requestor  asks  for  specific 
information  about  ho  w  to  request  an 
NCD,  we  will  advise  them  on 
implications  of  such  a  request  and 
explain  what  is  required  for  us  to  accept 
a  submission  as  a  complete,  formal 
request.  We  will  offer  suggestions  to  the 
requestor  to  clarify  the  amount  and  kind 
of  information  necessary  for  us  to 
evaluate  whether  an  item  or  service  is 
"reasonable  and  neeessaiy"  under  the 
Act,  and  in  limited  instances,  we  may 
offer  to  assist  the  requestor  in  meeting 
these  requirements. 

B.  What  Constitutes  a  Complete,  Formal 
Initial  Request  for  a  National  Coverage 
Determination  or  Formal  Request  for 
Reconsideration 

We  consider  a  request  to  be  a 
complete,  formal  request,  only  if  all  of 
the  following  conditions  are  met: 

•  The  formal  request  letter  must  be  in 
writing. 

•  The  formal  request  letter  and 
supporting  documentation  must  be 
submitted  electronically  (unless  there  is 
good  cause  for  only  a  hardcopy , 
submission). 

•  The  requestor  must  identify  the 
request  as  a  "formal  request  for  an 
NCD"  or  a  "formal  request  for 
reconsideration"  and  identify  the  NCD 
development  track  chosen  (described  in 
detail  in  section  IV.E  of  this  notice). 

•  The  requestor  must  state  the  benefit 
category  or  categories  of  the  Medicare 
program  to  which  the  requestor  believes 
the  item  or  service  applies.  Examples  of 
benefit  categories  may  include  durable 
medical  equipment,  physician  services, 
inpatient  hospital  services,  and 
diagnostic  tests.  The  requestor  may 
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recommend  one  or  more  benefit 
categories  for  the  item  or  service  and 
must  submit  supporting  documentation 
justifying  the  recommendation.  We 
must  have  all  information,  both  from  the 
requestor  and  internally,  to  make  a 
benefit  category  determination,  before 
the  request  can  be  considered  complete. 
If  an  item  or  service  can  fit  into  more 
than  one  benefit  category,  we  have  the 
discretion  to  assign  it  to  the  most 
appropriate  benefit  category. 

•  The  requestor  must  submit 
adequate  supporting  documentation 
along  with  the  formal  letter,  including 
the  following: 
— A  full  and  complete  description  of  the 

item  or  service  in  question. 
— A  specific,  detailed  description  of  the 
proposed  use  of  the  item  or  service, 
including  the  target  Medicare 
population  and  the  medical 
condition(s)  for  which  it  can  be 
used. 
— A  compilation  of  the  supporting 
medical  and  scientific  information 
currently  available  that  measures 
the  medical  benefits  of  the  item  or 
service.  This  may  include  portions 
of  primary  study  data  that  have 
been  separately  submitted  to  the 
FDA  as  part  of  its  submission 
package  and  are  deemed  most 
relevant  for  our  review. 
— If  the  requestor  has  submitted  an 
application  to  the  FDA  for  market 
approval  of  the  product  for  which 
coverage  is  sought,  then  a  copy  of 
the  "integrated  summary  of  safety 
data"  and  "integrated  summary  of 
effectiveness  data,"  or  the 
combined  "simmiary  of  safety  and 
effectiveness  data,"  portions  of  the 
FDA  application  shoxild  be 
included  in  the  request  for  an  NCD. 
These  documents  will  ensure  that 
our  review  is  comprehensive. 
— ^An  explanation  of  the  design, 

purpose,  and  method  of  using  the 
item  or  equipment,  including 
whether  the  item  or  equipment  is 
for  use  by  health  care  practitioners 
or  patients. 
— A  statement  from  the  requestor  (in 
cases  in  which  there  is  an  aggrieved 
party,  the  statement  must  be  ft-om 
that  party)  containing  the  following: 
++An  explanation  of  the  relevance  of 

the  evidence  selected. 
++Rationale  for  how  the  evidence 
selected  demonstrates  the  medical 
benefits  for  the  target  Medicare 
population. 
++Information  that  examines  the 

magnitude  of  the  medical  benefit. 
++Reasoning  for  how  coverage  of  the 
item  or  service  will  help  improve 
the  medical  benefit  to  the  target 


popiUation. 
++In  the  case  of  an  aggrieved  party, 
how  that  party  is  "in  need"  of  the 
item  or  service. 

— A  description  of  any  clinical  trials  or 
■    studies  currently  underway  that 
might  be  relevant  to  a  decision 
regarding  coverage  of  the  item  or 
service. 

— Information  involving  the  use  of  a 
drug  or  device  subject  to  FDA 
regulation  as  well  as  the  status  of 
current  FDA  regulatory  review  of 
the  drug  or  device  involved.  An 
FDA  regulated  article  would 
include  the  labeling  submitted  to 
the  FDA  or  approved  by  the  FDA 
for  that  article,  together  with  an 
indication  of  whether  the  article  for 
which  a  review  is  being  requested 
is  covered  imder  the  labeled 
indication(s).  (We  recognize  that  the 
labeling  on  FDA-approved  products 
sometimes  changes.  For  purposes  of 
oiu'  review,  we  are  interested  in  the 
labeled  indications  at  the  time  a 
requestor  submits  a  formal  request. 
If,  during  our  review,  the  labeled 
indication  or  status  of  a  pending 
FDA  approval  or  clearance  changes, 
we  expect  the  requestor  to  notify 
us.) 

— In  the  case  of  items  that  are  eligible 
for  a  510(k)  clearance  by  the  FDA, 
identification  of  the  predicate 
device  to  which  the  item  is  claimed 
to  be  substantially  equivalent. 

C.  When  a  National  Coverage 
Determination  Request  or 
Reconsideration  Request  Is  Not 
Considered  Complete  and  Formal 

When  a  requestor  submits  a  request 
for  an  NCD  or  reconsideration,  we  will 
review  the  materials  to  determine  if  it 
meets  the  definition  of  a  complete, 
formal  request  as  defined  in  section  IV.B 
of  this  notice.  If  the  request  lacks 
adequate  supporting  documentation  to 
enable  us  to  conduct  our  review,  we 
will  notify  the  requestor  and  explain  our 
rationale.  If  we  accept  the  request,  we 
will  notify  the  requestor  of  the 
acceptance.  We  will  also  post  our 
acceptance  on  our  Web  site  under  our 
list  of  pending  coverage  issues. 

As  we  previously  stated,  we  will  not 
consider  a  request  to  be  a  complete, 
formal  request  if  any  of  the  following 
occur: 

•  Request  is  not  in  writing. 

•  Request  is  not  accompanied  by 
sufficient,  supporting  documentation. 

•  Information  provided  does  not 
address  relevance,  usefulness,  or  the 
medical  benefits  of  the  item  or  service 
to  the  Medicare  population. 

•  Information  does  not  fully  explain 
the  design,  purpose,  and  method  of. 


using  the  equipment  for  which  the 
request  is  made. 

•  Information  provided  is  not 
supported  by  scientific  or  clinically 
relevant  data. 

•  Information  provided  is  not 
relevant  to  the  item  or  service  for  which 
the  request  is  made. 

•  Request  does  not  clearly  identify 
the  statutorily  defined  benefit  category 
to  which  the  requestor  believes  the  item 
or  service  applies  and  does  not  contain 
enough  information  for  us  to  make  a 
benefit  category  determination. 

•  Request  is  considered  an  informal 
contact  described  in  section  FV.A. 

D.  Acceptance  of  a  Complete,  Formal 
National  Coverage  Determination  or 
Reconsideration  Request 

In  the  rare  event  that  we  have  a  large 
volume  of  NCD  requests  to  review  at 
once,  we  retain  the  flexibility  to 
prioritize  these  requests  based  on  the 
magnitude  of  the  impact  on  the 
Medicare  program  and  beneficiaries. 
This  flexibility  will  enable  us  to  ensure 
that  we  can  pay  priority  attention  to 
those  requests  that  have  potential  for 
significant  impact  on  piu'  beneficiaries — 
a  life-saving  cancer  treatment,  a 
breakthrough  in  cardiac  pacing,  etc.  In 
order  to  do  so,  we  may  have  to 
temporarily  suspend  or  diminish  our 
review  of  other  issues  that,  while 
important,  do  not  have  the  same 
profound  potential.  We  expect  to  use 
any  such  authority  infrequently. 

For  these  cases,  two  lists,  an  accepted 
list  and  lower  priority  list  (based  on 
impact)  will  be  maintained  and 
available  on  our  Web  site;  the  lower 
priority  list  will  be  processed  based  on 
the  order  of  acceptance  as  resoiut:es 
become  available.  Requestors  can  use 
this  public  priority  list  to  verify  whether 
the  request  has  been  accepted,  the  status 
of  the  request,  euid  where  the  requestor 
is  in  the  order  of  priorities. 

Upon  acceptance  of  a  request,  we  will 
notify  the  requestor  and  post  a  tracking 
sheet  annoimcing  our  review  of  this 
issue  on  the  list  of  {>ending  coverage 
issues  on  the  coverage  Web  site.  Posting 
of  the  tracking  sheets  permits  interested 
individuals  to  participate  and  monitor 
the  progress  of  the  NCD  process.  This  is 
a  key  element  in  making  our  NCD 
process  more  efficient,  open,  and 
accessible  to  the  public.  Once  a  formal 
request  is  posted,  there  will  be  an 
opportunity  for  public  participation  and 
submission  of  additional  evidence.  (If 
after  accepting  the  request,  we  decide 
that  the  request  does  not  fall  imder  a 
benefit  category,  we  will  issue  a 
noncoverage  NCD.) 
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E.  Review  of  a  Complete,  Formal 
Request  for  a  Natiorial  Coverage 
Determination 

Development  of  a  complete,  fonnal 
request  for  an  NCD  can  be  initiated  in 
one  of  three  ways: 

Track  §1:  Request  for  New  National 
Coverage  Detenninations  Initiated  by 
Any  Party,  Including  Beneficiaries, 
Manufacturers,  Providers,  or  Suppliers. 

A  request  to  make  an  NCD  can  be 
received  from  an  individual  or  entity 
who  identifies  an  item  or  service  as  a 
potential  benefit  (or  to  prevent  potential 
harm)  to  the  Medicare  population;  this 
requestor  can  be  either  an  aggrieved 
party  as  defined  by  section  522  of  BIPA, 
or  a  nonaggrieved  party.  This  may 
include  a  manufacturer,  provider, 
supplier,  or  party  who  requests  our 
consideratiorN)f  a  particular  issue  for  an 
NCD.  All  requests  must  meet  the 
requirements  in  this  notice.  An  initial 
request  can  only  be  made  if  we  have  not 
previously  issued  an  NCD  for  a 
particular  item  or  service. 
-  If  an  individual  or  other  entity 
initiates  a  request,  we  expect  to 
generally  issue  a  decision  memorandum 
within  a  90-day  period.  More  complex 
-issues,  or  issues  that  require  referral  to 
the  Medicare  Coverage  Advisory 
Committee  or  for  a  Technology 
Assessment,  would  generally  take 
longer  than  90  days.  Generally,  we 
expect  to  make  a  payment  change 
effective  within  180  calendar  days  of  the 
next  full  calendar  quarter  that  follows 
the  date  we  issue  the  decision 
memorandiun. 

Though  the  90-day  clock  in  this 
option  is  not  as  strict  as  the  process 
used  only  for  aggrieved  parties,  this 
track  offers  a  more  collaborative  process. 
than  track  two.  The  opportunities  for 
greater  collaboration  will  flow  from  the 
more  flexible  approach  to  the  90-day 
clock.  Requestors  and  other  interested 
parties  will  be  able  to  provide 
additional  information,  clarify  issues, 
and  engage  in  dialogue  as  questions 
arise.  The  ability  to  follow  this  path  is 
necessarily  constrained  when  we  are 
under  a  strict,  narrowly-framed  90-day 
response  timeline. 

Track  #2:  Request  by  an  Aggrieved 
Party  for  New  National  Coverage 
Determinations  Where  There  Were  No 
National  Coverage  or  Noncoverage 
Determinations. 

Aggrieved  parties  are  defined  in 
section  1869(f)(5)  of  the  Act  as 
"individuals  entitled  to  benefits  under 
Part  A,  or  enrolled  under  Part  B,  or  both, 
who  are  in  need  of  the  items  or  services 
that  are  the  subject  of  the  coverage 
determination."  Section  1869(f)(4)  of  the 
Act  permits  these  individuals  to  make  a 


request  that  the  Secretary  issue  a 
ndtional  cov  erage  or  noncoverage 
determination  with  respect  to  a 
particular  type  or  class  of  items  or 
services,  if  tjae  Secretary  had  not 
previously  made  a  coverage  or 
noncoveraga  determination.  Thus,  this 
track  can  be  invoked  only  for  an  initial 
request  if  w(  i  have  not  issued  a  coverage 
or  noncover  ige  NCD. 

As  noted  i  n  section  E,  track  1, 
generally  w^  expect  to  make  a  payment 
change  effetiive  within  180  calendar 
days  of  the  i  jst  day  of  the  next  full 
calendar  qui  rter  that  follows  the  date 
we  issue  a  d  jcision  memorandum.  This 
time  is  necei  isary  to  identify  and  make 
any  necessai  y  coding,  payment,  and 
systems  cha  iges.  However,  if  an 
aggrieved  party  initiates  a  request  under 
track  2,  we  ( xpect  to  issue  a  decision 
memorandu  n  and  an  NCD  (that  is,  the 
manual  insti  uction  or  other  appropriate 
document)  t )  our  contractors  by  no  later 
than  the  enc  of  the  90-day  period,  in 
accordance  vith  the  statutory 
timeframe.  1  he  NCD  will  include  the 
effective  dat  j  of  the  policy.  In  cases 
where  we  ar  i  not  able  to  complete  our 
review  with  n  this  90-day  timeframe, 
the  law  requ  ires  that  we  issue  a  notice 
that  include  i  an  identification  of  the 
remaining  si  eps  in  the  review  process 
and  a  deadli  ae  by  which  we  will 
complete  th(  t  review. 

A  decisioi  memorandum  will  include 
a  clear  statei  nent  of  the  basis  for  the 
determinati(  n  including  our  responses 
to  comment!  we  receive  from  the 
public.  The  ictual  effective  date  of  the 
NCDs  will  d  jpend  on  whether  we  must 
make  chang(  s  to  our  claims  processing 
systems  to  a  low  Medicare  payment; 
this  step  is  r  ot  included  in  the  90-day 
clock.  Howe  I'er,  whether  systems 
changes  are  leeded  and  how  long  they 
may  take  to  mplement  will  be  reflected 
in  the  effect:  ve  date  contained  in  the 
NCD. 

Track  i^ 3:  nternally  Generated 
Request. 

We  may  g  snerate  a  request  to  make  an 
NCD  in  the  i  nterest  of  the  general  health 
and  safety  o  Medicare  beneficiaries. 
Generally,  tl  is  process  is  similar  to  the 
externally  g«  nerated  request  process. 

F.  NCD  Race  nsideration  Process 


on  y 


When  an 
individual 
reconsider 
filing  an  accfeptable 
reconsideral  i 
request  to 
time,  but 
documental  on 
following  cr  teria: 

•  Additio  lal  material  medical  and/or 
scientific  in  ormation  that  was  not 


JCD  currently  exists,  any 
entity  may  request  that  we 
provision  of  that  NCD  by 
request  for  an  NCD 
on.  We  will  consider  a 
an  existing  NCD  at  any 
if  the  requestor  presents 
that  meets  either  of  the 


0" 

aiy 


re  I'lse 


considered  during  the  initial  review, 
that  is,  results  from  new  clinical  trials, 
new  scientific  or  medical  publications, 
or  studies  supporting  the  request. 

•  Arguments  that  ova  conclusion 
materially  misinterpreted  the  existing 
evidence  at  the  time  the  NCD  was  made. 

•  If  the  request  is  for  reconsideration 
of  the  benefit  category  determination, 
the  requestor  must  recommend  a  benefit 
category  and,  in  support  of  the 
reconunendation,  submit  either  (1)  new 
information  that  was  not  considered 
during  the  initial  benefit  category 
determination,  or  (2)  arguments  that  our 
determination  decision  materially 
misinterpreted  the  applicable  statutory 
provisions,  the  applicable  regulatory 
provisions,  or  the  existing  evidence  at 
the  time  the  benefit  category 
determination  was  made. 

We  will  not  accept  a  request  for 
reconsideration  that  is  not  submitted  in 
writing,  identified  as  "A  Formal  Request 
for  Reconsideration,"  and  accompanied 
by  the  required,  additional,  supporting 
information  as  described  more  fully  in 
sections  IV.B  and  IV.C.  Upon  receipt  of 
the  additional  information  as  outlined 
above,  we  will  consider  this  a  formal 
request  for  an  NCD  reconsideration  and 
initiate  the  reconsideration  process.  We 
generally  expect  to  complete  the 
reconsideration  process  and  issue  a 
decision  memorandum  within  90 
calendar  days.  Our  current  NCD  will 
remain  in  effect  during  the 
reconsideration  process  until  we  issue  a 
revised  NCD,  if  applicable. 

A  reconsideration  of  an  NCD  must  be 
distinguished  from  a  challenge  to  an 
existing  NCD.  Under  section  522  of 
BIPA  and  section  1869(f)(1)  of  the  Act, 
aggrieved  parties  may  elect  to  challenge 
an  existing  NCD.  On  August  22,  2002, 
we  published  a  proposed  rule  (67  FR 
54534)  that  addresses  procedures  for  the 
Departmental  Appeals  Board  (Board) 
review  process  under  section  522  of 
BIPA. 

A  request  for  review  of  new  clinical 
and  scientific  evidence  that  was 
published  or  available  only  after  the 
date  the  initial  NCD  was  issued  may  be 
submitted  as  a  request  for 
reconsideration.  The  reconsideration  of 
ari  existing  NCD  is  part  of  our  coverage 
determination  process  so  that  our 
medical  and  scientific  experts  have  an 
opportunity  to  examine  thfs  new 
evidence.  Thus,  a  reconsideration  of  an 
NCD  is  separate  and  distinct  from  an 
initial  NCD  request  and  separate  from 
the  Board  review  process  under  section 
522  of  BIPA. 

As  noted  above,  because 
reconsiderations  are  outside  of  the  strict 
BIPA  timeline,  they  offer  several 
alternative  opportunities  for  individuals 
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and  entities  that  may  make  the  process 
more  advantageous: 

•  The  reconsideration  process  does 
not  involve  a  formal  adjudicatory 
hearing. 

•  The  process  may  be  more 
collaborative  with  the  original  clinical 
reviewers  at  CMS,  with  greater 
opportimity  for  clarification  and" 
dialogue. 

G.  Improvements  in  the  National 
Coverage  Determination  Process 

Our  90-day  clock  for  considering  or 
reconsidering  coverage  requests  will 
begin  once  we  have  accepted  the 
complete,  formal  request.  Acceptance  of 
a  complete  formal  request  begins  a 
series  of  internal  timeframes  over  the 
course  of  90  days. 

We  will  post  the  acceptance  of  a 
complete,  formal  request  on  om-  Web 
site.  This  initiates  a  30-day  comment 
(public  input)  period,  during  which 
submission  of  evidence  or  other 
comments  relevant  to  the  request  will  be 
accepted  in  accordance  with  section 
522(b)  of  BIPA.  During  this  time,  the 
public,  including  the  requestor  of  the 
NCD  or  reconsideration,  may  submit 
comments  and  additional  information  or 
evidence  of  studies  regarding  the  NCD 
issue  under  review.  We  will  provide  a 
response  to  these  comments  in  oiu- 
decision  memoranda. 

There  may  be  times,  such  as  a  public 
health  emergency,  when  there  is  good 
cause  for  developing  an  NCD  more 
rapidly,  and  we  may  need  to  reduce  the 
time  period  for  public  comment.  For 
instance,  in  the  case  of  a  national 
disaster,  it  may  be  necessary  to  quickly 
modify  an  NCD  to  facilitate  access  to 
covered  services  in  a  particular  service 
area.  In  these  emergency  situations,  we 
may  expedite  the  development  of  an 
NCD  and  reduce  the  notice  and 
comment  period,  during  which 
evidence  can  be  submitted.  For 
instance,  following  the  flooding  in 
Texas  in  the  sununer  of  2001,  we  issued 
an  NCD  shortly  after  a  request  was  made 
in  order  to  permit  payments  for 
transplant  recipients. 

After  the  close  of  the  30-day  comment 
(public  input)  period,  we  will  only 
accept  additional  information  or 
evidence  from  the  public  if  we  request 
information  or  during  subsequent 
Medicare  Coverage  Advisory  Committee 
(MCAC)  proceedings,  if  applicable.  We 
must  strictly  enforce  the  30-day 
conunent  (public  input)  period,  in 
which  evidence  can  be  submitted,  to 
ensure  that  we  make  timely  decisions. 
We  will  consider  and  incorporate  the 
relevant  public  input,  and  any 
subsequent  information  received  during 
MCAC  meetings,  in  the  decision 


memorandimi  and  before  implementing 
the  NCD  for  the  particiilar  item  or 
service. 

We  will  uise  the  remainder  of  the  90- 
day  timeframe  to  research  aqd  evaluate 
the  NCD  request.  This  process  entails, 
but  is  not  limited  to,  the  following 
activities: 

•  Review  pertinent  data  and  scientific 
literatiire  a  requestor  submits. 

•  Research  relevant  sources  of 
evidence  in  addition  to  evidence  a 
requestor  submits.  These  may  Laclude, 
but  are  not  limited  to,  other  peer- 
reviewed  medical,  technical,  and 
scientific  literature,  recommendations  of 
expert  panels,  unpublished  data  used  to 
secure  FDA  approval,  and  clinical 
experience. 

•  Formulate  inclusion  and  exclusion 
parameters  for  literature  searches. 

•  Develop  analytic  questions  needed 
for  subsequent  policy  formulation. 

•  Determine  whether  the  issue 
warrants  further  review  either  by  the 
MCAC  or  through  a  health  technology 
assessment  (HTA)  from  an  agency  such 
as  the  Agency  for  Healthcare  Research 
and  Quality  (AHRQ). 

•  Evaluate  all  pertinent  evidence. 
In  general,  by  me  end  of  the  90-day 

period  following  formal  acceptance  of 
an  NCD  or  reconsideration  request,  we 
will  issue  a  decision  memorandum  on 
that  request.  We  will  outline,  in  a 
decision  memorandmn,  one  of  the 
following  three  actions: 

(1)  Our  intention  to  issue  an  NCD, 
with  or  without  limitations. 

(2)  Our  intention  to  issue  a  national 
noncoverage  determination. 

(3)  A  determination  that  an  NCD  or  a 
noncoverage  determination  is  not 
appropriate  at  the  present  time. 

We  will  provide  notice  if  we 
determine  that  additional  time  will  be 
necessary  to  complete  ari  NCD  review. 
We  will  identify  the  remaining  steps  in 
the  review  process  and  the  deadline  by 
which  we  will  complete  the  review  and 
take  an  action  described  in  (1),  (2),  or  (3) 
above.  This  option  may  include  such 
actions  as  referring  the  request  to  the 
MCAC  or  to  a  third  party  for  an  HTA  as 
described  in  section  IV.H  of  this  notice. 

A  decision  memorandum  is  not  an 
NCD,  but  rather  a  statement  announcing 
our  intent  to  issue  policy.  The  decision 
memorandum  details  the  analysis  of  the 
scientific  and  clinical  literature,  and 
provides  the  rationale  for  the  coverage 
determination.  The  decision 
memorandum  will  include  the  rationale 
we  used  in  reaching  our  determination. 
If  we  make  a  coverage  determination  to 
modify  an  existing  NCD  that  results  in 
a  reduction  of  coverage,  in  whole  or  in 
part,  we  will  also  publish  a  notice  in  the 
Federal  Register  and  announce  our 


coverage  determination  on  our  Web  site. 
The  decision  memorandum  is  not 
binding  on  our  contractors,  and  no 
change  in  existing  policy  is  effective 
imtil  we  publish  the  revised  NCD  in  the 
relevant  coverage  manual  or  other 
issuance  with  a  specific  effective  date. 
Generally,  by  the  end  of  the  270-day 
period  following  formal  acceptance  of 
an  NCD  or  reconsideration  request,  we 
win  make  effective  the  payment  changes 
for  an  NCD  on  that  request. 

We  will  create  and  maintain  a 
complete  and  adequate  record  of  all 
NCDs  that  are  developed.  The  record 
will  provide  an  explanation  of  our 
rationale  for  an  NCD  and  include  the 
evidence  we  considered.  This  record 
will  form  the  basis  for  any  subsequent 
requests  for  reconsideration  of  the  NCD, 
and  will  also  serve  as  the  formal  record 
of  review  for  any  subsequent  challenges 
to  the  NCD  under  section  1869(f)(1)  of 
the  Act.  Information  contained  in  the 
record  will  conform  to  the  proprietary 
data  policy  in  the  522  BIPA  final  rule. 

H.  Health  Technology  Assessments 
(HTAs) 

During  our  review  of  an  NCD  request, 
we  may  require  an  HTA  to  complete  our 
review.  Generally,  an  HTA  provides  an 
independent  analysis  of  ail  scientific 
and  clinical  evidence  available  on  a 
particular  health  care  technology.  We 
may  request  an  HTA  when  there  is 
conflicting  or  complex  medical  and 
scientific  literature  available,  or  when 
we  believe  an  independent  analysis  of 
all  relevant  literature  will  assist  us  in 
determining  whether  an  item  or  service 
is  reasonable  and  necessary.  We  may 
also  request  an  HTA  in  preparation  for 
an  upcoming  MCAC  meeting. 

We  will  obtain  services  from  the 
Agency  for  Healthcare  Research  and 
Quality,  or  a  third  party  with  the 
requisite  experience  in  HTA  and 
evidence-based  medicine  to  ensure  the 
technical  competence  and  fairness  of 
the  HTA. 

If  we  receive  a  formal  request  for 
coverage  on  an  item  or  service  for  which 
an  HTA  is  already  imderway,  we  will 
inform  the  subsequent  requestor  of  the 
status  of  the  pending  HTA,.  as  well  as  an 
estimated  time  for  completion.  Any 
request  fpr  an  HTA  will  be  reflected  on 
om-  Web  site  tracking  sheet,  followed  by 
either  the  executive  summary  or  the  full 
and  complete  HTA. 

/.  Medicare  Coverage  Advisory 
Committee  (MCAC) 

On  December  14, 1998,  we  published 
a  notice  in  the  Federal  Register  (63  FR 
68780)  announcing  establishment  of  the 
MCAC,  and  requesting  nominations  for 
membership.  The  MCAC  has  met 


55640 


Federal  Register /V.il.  68,  Nc 


187 /Friday,  September  26,  2003 /Notices 


periodically  since  September  1999,  to 
discuss  coverage  issues,  make 
judgments  about  the  adequacy  and 
conclusions  of  existing  scientific 
evidence,  make  recommendations  to  us 
about  whether  particular  items  or 
services  can  be  considered  "reasonable 
and  necessary"  under  title  XVIII  of  the 
Act,  and  to  advise  the  Secretary  on 
matters  relating  to  the  interpretation,    - 
application,  or  implementation  of 
section  1862(a)(1)  of  the  Act.  The  MCAC 
operates  under  a  2-year  charter.  The 
MCAC  charter  is  available  on  our  Web 
site. 

The  primary  role  of  the  MCAC  is  to 
provide  independent,  expert  advice  and 
ass^tance  to  us  in  making  sound 
coverage  decisions  based  upon  the 
reasoned  application  of  scientific 
evidence.  Voting  members  must  possess 
the  scientific  and  technical  competence 
commensurate  with  this  purpose.  In 
addition,  a  consumer  and  industry 
representative  serve  as  nonvoting 
members  on  each  panel.  To  ensure  their 
full  participation,  nonvoting  members 
have  access  to  all  information  and  data 
(other  than  information  exempt  from 
disclosure  relating  to  trade  secrets  or 
where  the  disclosure  would  present  a 
conflict  of  interest)  made  available  to 
voting  members.  The  MCAC  meetings 
are  open  to  the  public,  and  time  is 
allotted  for  public  comment  on  the 
particular  coverage  issue  under 
consideration. 

In  general,  we  may  refer  a  coverage 
issue  to  the  MCAC  if  it  meets  any  of  the 
following  conditions: 

•  It  is  the  subject  of  significant 
scientific  or  medical  controversy;  that 
is,  there  is  a  major  split  in  opinion 
among  researchers  and  clinicians 
regarding  the  medical  benefits  of  the 
item  or  service,  the  appropriateness  of 
staff  or  setting,  or  some  other  significant 
controversy  that  would  affect  whether 
the  item  or  service  is  "reasonable  and 
necessary"  under  the  Act. 

•  It  is  the  subject  of  controversy 
among  the  general  public. 

•  It  has  the  potential  to  have  a  major 
impact  on  a  target  population  of  the 
Medicare  program. 

If  we  refer  a  coverage  issue  to  the 
MCAC,  we  will  schedule  a  public 
meeting  to  discuss  the  coverage  issue 
under  consideration.  All  MCAC 
.meetings  are  subject  to  the  requirements 
of  the  Federal  Advisory  Committee  Act. 
We  will  publish  a  notice  in  the  Federal 
Register  generally  30  days  before 
holding  an  MCAC  meeting.  We  will 
announce  in  our  notice  the  draft  agenda, 
time,  and  place  of  the  meeting  so  that 
all  interested  persons  will  have  ample 
notification.  During  the  course  of  each 
meeting,  there  will  be  time  allotted  for 


public  comn  lent.  We  ask  that  all 
requests  for  jresentation  and 
consideratio  i  of  evidence  to  the  MCAC, 
submit  a  req  lest  to  us  in  writing  at  least 
20  days  befc  re  the  meeting.  The  MCAC 
considers  al  available  evidence, 
presentationjB,  and  comments.  The 
MCAC  make  s  recommendations  to  us. 
Those  recon  mendations  are  advisory. 

We  expecl  the  MCAC  to  make 
recommend!  tions  as  expeditiously  as 
possible.  W(  will  provide  an  estimate  of 
when  we  be  ieve  we  will  receive  the 
MCAC  recor  miendation.  Once  the 
MCAC  make  s  a  formal  recommendation, 
we  will  post  it  on  our  Web  site. 
Generally,  within  60  calendar  days  of 
receiving  th<  formal  MCAC 
recommend!  tion,  we  will  issue  a 
decision  mei  norandum.  In  the  decision 
memorandu]  n,  we  will  explain  the 
MCAC  recoE  miendation,  and  how  it  was 
considered  i  i  our  final  determination. 

/.  Implemen,  ation  of  National  Coverage 
Determinatk  ms 

The  gener  il  90-day  clock  for  NCD  and 
reconsiderat  on  requests  described  for 
individuals  '  vho  are  not  aggrieved 
parties  or  ag  ;rieved  parties  who  elect 
the  collabon  tive  approach  includes 
time  for  the ;  inalysis,  processing,  and 
developmen  of  a  decision 
memoranduj  n.  Upon  making  a  decision, 
numerous  in  temal,  related  steps  remain 
before  a  pay  nent  change  can  take  place. 
We  must  del  ermine  which  codes  the 
providers,  suppliers,  and  Medicare 
contractors  \  /ill  use  for  submission  and 
payment  of  ( laims  consistent  with  the 
decision  anc  issue  corresponding 
instructions.  We  must  also  determine 
the  appropri  ate  Medicare  payment  level. 
As  previous  y  mentioned,  coding  and 
payment  de<  isions  are  not  included 
within  the  d  jfinition  of  an  NCD  for 
purposes  of  v  Board  review.  Finally, 
NCDs  often  i  equire  us  to  develop  and 
issue  claims  processing  instructions  to 
our  systems  inaintainers  and  Medicare 
contractors  1 3  ensure  accurate  payment. 
Medicare  co  itractors  generally 
implement  s  ^stems  changes  at  the  start 
of  a  calendaj  quarter,  and  instructions 
are  required  well  in  advance  of  the 
beginning  ol  each  quarter  in  order  to 
install  and  t(  ist  the  systems  changes. 

The  NCD  issued  as  a  program 
memorandu  n,  manual  instruction, 
Federal  Reg  ster  notice,  or  CMS  ruling) 
will  include  the  effective  date  when  our 
Medicare  co  itractors  will  implement 
any  change  :  n  payment  that  may  result 
from  the  NC  D.  Generally,  we  expect  to 
make  a  payn  lent  change  effective  within 
180  calendaj  days  of  the  first  day  of  the 
next  full  call  indar  quarter  that  follows 
the  date  we  ssue  the  decision 
memorandu  n.  As  stated  previously,  an 


NCD  is  binding  on  all  Medicare 
contractors;  that  is,  carriers,  FIs,  QIOs, 
HMOs,  CMPs,  and  HCPPs.  NCDs  that 
expand  coverage  are  binding  on 
Medicare+Choice  plans.  We  will  also 
publish  a  reference  to  each  national 
coverage  decision  in  the  Federal 
Register  as  part  of  our  quarterly  listing 
of  program  issuances. 

K.  Essential  Differences  in  This  Notice 

In  summary,  this  notice  distinguishes 
between  the  two  tracks  available  for  an 
external  party  to  request  a  new  NCD 
when  no  NCD  currently  exists.  For  an 
initial  request,  the  highly  time- 
structured  track  is  only  available  to 
aggrieved  parties,  as  defined  in  section 
522  of  BIPA.  The  other  track  is  open  to 
anyone,  including  aggrieved  parties, 
beneficiaries,  and  manufacturers,  and 
offers  a  more  collaborative  and  less 
time-stringent  process.  We  also  explain 
the^teps  that  anyone  can  take  to  request 
a  reconsideration  of  an  existing  NCD. 

L  How  To  Access  CMS's  Home  Page 

Our  home  page  can  be  accessed  by 
entering  "http://www.cms.hhs.gov."  To 
acce^information  about  our  coverage 
process,  select  "Development  of 
Coverage  Policies"  and  then  "Medicare 
Coverage  Process,"  or  http:// 
wnrw.  cms.hhs.gov/coverage. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  60  days  notice  in  the  Federal 
Register  and  soliqjf^public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  PRA  requires 
that  we  solicit  comment  on  the 
following  issues: 

•  Need  for  the  information  collection 
and  its  usefulness  in  carrying  out  the 
proper  functions  of  our  agency. 

•  Accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  Quality,  utility,  and  clarity  of  the 
information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

However,  the  collection  requirements 
referenced  in  section  FV.B  "What 
Constitutes  a  Complete,  Formal  Initial 
Request  for  a  National  Coverage 
Determination  or  Formal  Request  for 
Reconsideration"  of  this  notice,  are 
ciurently  approved  under  OMB 
approval  number  0938-0776. 
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VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
.  notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19.  1980  Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necesseiry,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RLA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  Since  this  notice  revises  the 
process  we  will  use  to  make  an  NCD  for 
a  specific  item  or  service  and  has  no 
economic  impact  on  the  Medicare 
program,  we  have  determined  this  is  not 
a  major  notice. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5  to 
$25  million  or  less  annually.  We  have 
determined  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  believe  that  few  small  entities  will 
submit  requests.  We  estimate  that 
approximately  five  beneficiaries  or 
small  entities  may  submit  a  request  in 
a  year. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  nu-al 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  nu-al  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We  have 
determined  that  this  notice  will  not 


have  a  consequential  effect  on  the 
governments  mentioned  or  on  the 
private  sector. 

Executive  Order  13132  establishej^ 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
nile)  that  imposes  substantial  direct 
requirement  costs  on  State,  local,  or 
tribal  governments,  preempts  State  law, 
or  otherwise  has  Federalism 
implications.  We  have  determined  that 
this  notice  does  not  significantly  affect 
the  rights,  roles,  and  responsibilities  of 
State,  local,  or  tribal  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by'the  Office  of  Management 
and  Budget. 

Authority:  Sections  1862, 1869(f),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1395y,  1395ff(b)(3),  and  1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance;  and  Program  No.  93774,  Medicare- 
Supplementary  Medical  Insurance  Program). 

Dated:  September  15,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  September  15,  2003. 
Tommy  G.  Thompson, 
Secretary. 
(FR  Doc.  03-24361  Filed  9-25-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Counter  Terrorism  Products  Regulated 
by  the  Center  for  Biologies  Evaluation 
and  Research:  Effective  Strategies  to 
Assist  in  Product  Development;  Public 
Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS.  - 

ACTION:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  public  workshop 
entitled  "Counter  Terrorism  Products 
Regulated  by  the  Center  for  Biologies 
Evaluation  and  Research:  Effective 
Strategies  to  Assist  in  Product 
Development."  The  purpose  of  the 
public  workshop  is  to  provide  a  forum 
for  discussing  strategies  to  assist  in  the 
effective  development  of  products 
regulated  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  that 
may  be  used  in  counter  terrorism  efforts 
(e.g.,  vaccines,  blood  and  blood 
products  including  immunoglobulins. 


gene  therapies,  and  human  cellular  and 
tissue-based  products). 

Date  and  Time:  The  workshop  will  be 
held  on  October  23,  2003,  from  8:30 
am.  to  5  p.m.,  and  on  October  24,  2003, 
from  8:30  a.m.  to  5  p.m. 

Location:  The  workshop  will  be  held 
at  the  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD. 

Contact  Person:  Gloria  Blankenship, 
CBER  (HFM-49),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-2000, 
FAX  301-827-3079,  e-mail: 
Blankenship@cber.fda.gov. 

Registration:  Mail,  e-mail,  or  fax  your 
registration  information  (including 
name,  professional  degree,  title,  e-mail 
address,  firm  name,  address,  telephone, 
and  fax  number)  to  Gloria  Blankenship, 
(see  Contact  Person)  by  October  10, 
2003.  There  is  no  registration  fee  for  the 
public  workshop.  Because  seating  is 
limited,  we  recommend  early 
registration.  There  will  be  no  onsite 
registration. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  Gloria 
Blankenship  (see  Contact  Person)  at 
least  7  days  in  advance. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  public  workshop  is  to 
provide  a  foriim  for  sharing  information 
and  strategies  to  assist  in  the  efficient 
and  successful  development  of  products 
regulated  by  CBER  and  used  for  counter 
terrorism  efforts.  CBER  is  interested  in 
promoting  a  discussion  of  issues  related 
to  the  development  of  counter  terrorism 
products,  including  manufacturing  and 
clinical  issues,  and  other  relevant 
issues.  The  workshop  is  intended  to 
help  sponsors  address  commonly  asked 
questions  and  avoid  common 
misunderstandings  and  to  provide 
practical  information  on  successful 
product  development  strategies. 

FDA  invites  participants  to  submit 
issues  for  discussion  prior  to  the 
workshop.  There  will  be  an  opportimity 
to  raise  additional  questions  and  issues 
for  discussion  at  the  meeting.  Mail  or 
fax  your  issues  and  questions  to  Gloria 
Blankenship  (see  Co/itacf  Person)  hy 
October  10,  2003. 

FDA  will  post  on  CBER's  Web  site 
(http://www.fda.gov/cber/)  the  agenda 
for  this  meeting,  when  finalized. 

Transcripts:  Please  note  that 
transcripts  of  the  meeting  will  not  be 
prepared. 

Dated:  September  17.  2003. 
JeBny  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-24303  Filed  9-25-03;  8:45  am] ' 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

[DHS/SAT-N-2003-0001  ] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Homeland 

Security. 

ACTION:  Notice  of  new  Privacy  Act 

system  of  records. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS)  proposes  a  new  system 
of  records  subject  to  the  Privacy  Act  of 
1974,  as  amended.  This  system,  if 
adopted,  will  include  personal 
information  pertaining  to  individuals 
who  submit  information  to  DHS  related 
to  applications  for  designation  of  a 
technology  as  a  Qualified  Anti- 
Terrorism  Technology  (QATT)  or  for 
certification  of  a  QATT  for  purposes  of 
the  government  contractor  defense  and 
inclusion  on  an  approved  product  list 
for  DHS,  both  under  provisions  of 
Subtitle  G  of  Title  VIII  of  the  Homeland 
Security  Act  of  2002— the  Support  Anti- 
Terrorism  bv  Fostering  Effective 
Technologies  Act  of  2002  ("the  SAFETY 
Act"  or  "the  Act").  The  Homeland 
Security  Act  of  2002  is  Public  Law  107- 
296,  6  U.S.C.  441-444.  System  records 
will  be  disclosed  to  government 
contractors  for  processing,  and  some 
records  may  be  disclosed  to  members  of 
the  public  who  request  such  disclosure. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  27. 
2003. 

ADDRESSES:  Please  address  your 
comments  to  the  Privacy  Office,  U.S. 
Department  of  Homeland  Security, 
Washington.  DC  20528.  You  must 
identify  the  Docket  Number  DHS/S&T- 
N-2003-0001  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  the  comments.  You  may  also 
submit  conlments  via  e-mail  at 
pnvacy@dhs.gov.  Please  reference  the 
Docket  Number  shown  above  in  the 
subject  line  of  the  e-mail.  If  you  wish  to 
receive  confirmation  that  DHS  has 
received  your  comments,  please  include 
a  self-addressed,  stamped  postcard  with 
your  request.  DHS  will  make  comments 
received  available  online  at 
www.dhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  any  questions  about  this 
notice,  please  call  Nuala  O'Connor 
Kelly,  Privacy  Officer,  U.S.  Department 
of  Homeland  Security,  Washington,  DC 
20528,  Phone: 202-282-8000;  Fax:  202- 
772-9738. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Privacy  Act  of 


1974,  as  anjended,  5  U.S.C.  552a,  the 
DHS  is  publishing  this  notice  of  a 
proposed  new  agency  system  of  records, 
to  be  desig]  lated  as  "SAFETY  Act 
Records". '  his  system  is  intended  to 
provide  inf  jrmation  pertinent  to 
technologic  s  submitted  to  DHS  for 
designatior  or  certification,  or  both, 
under  prov  sions  of  the  SAFETY  Act. 

The  purp  ose  of  the  proposed  records 
system,  if  a  iopted,  would  be  to  create 
a  list  of  tec  inologies  submitted  by 
individuals ,  business  entities,  and  other 
entities  see  dng  liability  protection 
under  prov  sions  of  the  SAFETY  Act. 
The  SAFE!  Y  Act  provides  incentives 
for  the  dev«  lopment  and  deplojonent  of 
anti-terrorii  m  technologies  by  creating  a 
system  of  r  sk  management  and 
litigation  ni  anagement.  The  purpose  of 
the  Act  is  t(  i  ensure  that  the  threat  of 
liability  doi  s  not  deter  potential 
manufactui  3rs  or  sellers  of  anti- 
terrorism te  chnologies  from  developing 
and  comme  rcializing  technologies  that 
could  save  ives.  The  Act  therefore 
creates  cert  lin  liability  limitations  for 
"claims  arii  ing  out  of,  relating  to,  or 
resulting  fri  »m  an  act  of  terrorism" 
where  qual  fied  anti-terrorism 
technologie  s  have  been  deployed.  The 
Act  does  net  limit  liability  for  harms 
caused  by  a  nti-terrorism  technologies 
where  no  a(  t  of  terrorism  has  occurred. 
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S&T  .0001 
SYSTEM  NAME: 

SAFETY  Act  Records. 

SECURITY  CLASSIHCATION: 

The  proposed  system  may  include 
national  security  classified  information. 

SYSTEM  LOCATION: 

Office  of  Science  and  Technologj', 
U.S.  Department  of  Homeland  Security, 
Washington,  D.C.  20528.  System  records 
may  be  maintained,  in  whole  or  in  part, 
by  off-site  contractors. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  submit  technologies 
for  designation  or  certification  under  the 
SAFETY  Act,  and  who  voluntarily 
submit  protected  personal  information 
in  connection  with  the  submission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

For  Privacy  Act  purposes,  home 
telephone  numbers  and  home  addresses, 
and  possibly  other  personal 
identification  information,  for 
individual  submitters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Subtitle  G  of  Title  VIII  of  the 
Homeland  Security  Act  of  2002  (Pub.  L. 
107-296) — the  Support  Anti-terrorism 
by  Fostering  Effective  Technologies  Act 
of  2002. 

PURPOSE(S): 

To  maintain  records  of  technologies 
submitted  for  designation  or 
certification  under  the  SAFETY  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  may  be 
disclosed  as  permitted  by  5  U.S.C. 
552a(b).  Records  may  be  made  available 
to  contractors  supporting  DHS  and  the 
SAFETY  Act  records.  Records  may  be 
made  available  or  referred  on  an 
automatic  basis  to  other  Federal,  state  or 
local  government  authorities  for 
regulatory,  compliance,  or  law 
enforcement  purposes.  Records  may  be 
disclosed  to  contractors,  grantees, 
experts,  consultants,  students,  and 
others  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement  or  other  assignment  for  the 
DHS,  when  necessary  to  accomplish  an 
agency  function  related  to  this  system  of 
records.  Records  may  be  disclosed  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting  , 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation  or 
settlement  negotiations  in  response  to  a  . 
subpoena  where  relevant  or  potentially 
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relevant  to  a  proceeding,  or  in 
connection  with  criminal  law 
proceedings.  Infonnation  permitted  to 
be  released  to  the  news  media  and  the 
public  may  be  made  available  unless  it 
is  determined  that  release  of  the  specific 
information  would  constitute  an 
unwarranted  invasion  of  personal 
privacy.  Information  may  be  disclosed 
as  necessary  to  respond  to  inquiries  by 
Members  of  Congress  on  behalf  of 
individual  constituents  who  apply  for 
SAFETY  Act  funding.  A  record  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  a  computer  database 
maintained  on  magnetic  disks  and  tape, 
or  other  electronic  systems  determined 
by  DHS.  Paper  copies  will  also  be 
retained. 

RETRIEVABU.ITY: 

Retrievable  by  the  names  of 
individual  submitters  of  technologies 
for  designation  or  certification  under  the 
SAFETY  Act  or  by  a  particular 
identifying  number. 

SAFEGUARDS: 

Access  to  computerized  records  by 
electronic  security  precautions.  With 
the  exception  of  those  uses  discussed 
under  the  Routine  Use  of  Records 
section  of  this  notice,  access  restricted 
to  agency  personnel  and  contractors 
whose  responsibilities  require  access. 

RETENTION  AND  DISPOSAL: 

Records  retained  for  an  initial  period 
of  six  years,  and  for  additional  six  ye^ 
periods  if  renewed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Science  and  Technology, 
U.S.  Department  of  Homeland  Security, 
Washington,  DC  20528. 

NOTIRCATION  PROCEDURE: 

To  obtain  notification  of  whether  the 
system  contains  a  record  pertaining  to  a 
particular  individual,  that  person  must 
submit  a  written  request  under 
procedures  prescribed  pursuant  to  the 
DHS's  Freedom  of  Infonnation  Act/ 
Privacy  Act  regulations,  68  FR  4056, 
January  27,  2003,  to  be  codified  at  6  CFR 
part  5. 


RECORD  ACCESS  PROCEDURES: 

See  notification  procedxu-es  above. 

CONTESTING  RECORD  PROCEDURES: 

See  notification  procedures  above. 
Where  an  individual  believes  the  system 
has  erroneously  recorded  or  omitted 
information  that  is  collected  and 
maintained  by  the  system,  the 
individual  will  be  afforded  the 
opportunity  to  register,  change,  or  delete 
that  information. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  submit  technologies 
for  designation  or  certification  under  the 
SAFETY  Act. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated:  September  23,  2003. 
Nuala  O'Connor  Kelly, 

Privacy  Officer. 

[FR  Doc.  03-24423  Filed  9-23-03;  2:46  pm] 

BILUNG  CODE  4410-1(M> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-14878] 

Automatic  identification  System; 
Expansion  of  Carriage  Requirements 
for  U.S.  Waters     . 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice;  request  for  comments; 
extension  of  comment  period,  and 
notice  of  public  meetings. 

SUMMARY:  On  July  1,  2003,  the  Coast 
Guard  published  a  notice  requesting 
comments  on  how  best  to  address 
implementation  of  Automatic 
Identification  System  { AIS)  carriage 
requirements  on  certain  navigable 
waters  of  the  U.S.  for  vessels  not  on 
international  voyages.  The  comment 
period  for  that  notice  was  scheduled  to 
end  September  29,  2003,  but  we  are 
extending  the  comment  period  through 
January  5,  2004.  This  extension  will 
permit  the  Coast  Guard  to  receive 
comments  in  response  to  our  previously 
published  notice  after  the  public  has 
seen  the  final  rule  that  will  be  published 
this  fall.  We  are  also  announcing  the 
dates  and  locations  of  three  public 
meetings. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  January  5,  2004. 
Public  meetings  will  be  held  on  the 
following  dates  in  the  following  cities: 
November  5,  2003,  9  a.m.  to  12  a.m. 
(noon),  in  New  Orleans,  LA; 


November  13,  2003,  9:30  a.m.  to  12:30 
p.m.,  in  New  Bedford,  MA;  and 

December  5,  2003,  9  a.m.  to  12:30 
p.m.  in  Seattle,  WA. 

ADDRESSES:  Comments.  You  may  submit 
comments  identified  by  Coast  Guard  . 
docket  number  USCG-2003-14878  to  " 
the  Docket  Management  Facility  at  the 
U.S.  Department  of  Transportation.  To 
avoid  duplication,  please  use  only  one 
of  the  following  methods: 

(1)  Web  Site:  http://dms.dot.gov. 

(2)  Mail:  Docket  Management  Facility. 
U.S.  Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(3)  Fax: 202-493-2251. 

(4)  Delivery:  Room  PL-401  on  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(5)  Federal  eRulemaking  Portal: 
http://www.regulations.gov. 

Meetings.  The  meetings  will  be  held  at 
the  following  locations: 
New  Orleans,  LA — 8th  Coast  Guard 
District,  Hale  Boggs  Federal  Building, 
501  Magazine  Street,  Room  BlOO  New 
Orleans,  LA  70130. 
New  Bedford,  MA — Location  to  be 

annoimced  via  separate  notice. 
Seattle,  WA-13th  Coast  Guard  District, 
Federal  Building,  915  Second 
Avenue,  4th  Floor,  Northern 
Auditorium,  Seattle,  WA  98174. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice, 
contact  Mr.  Jorge  Arroyo.  Office  of 
Vessel  Traffic  Management  (G-MWV- 
1),  Coast  Guard,  telephone  202-267- 
6277,  fax  202-267-4826  or  e-mail: 
jaiToyo@comdt.uscg.mil.  Ff  you  have    - 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Andrea  M. 
Jenkins,  Program  Manager,  Docket 
Operations,  telephone  202-366-0271. ' 
SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  respond  to  our 
request  for  comments,  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http://dms.dot.gov 
and  will  include  any  personal 
infonnation  you  have  provided.  We 
have  an  agreement  with  the  Department 
of  Transportation  (DOT)  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  three  paragraphs 
below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number 
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(USCGt-2003-14878),  indicate  the 
specific  question  you  are  responding  to, 
and  give  the  reason  for  each  comment. 
You  may  submit  your  comments  and 
material  by  electronic  means,  mail,  fax, 
or  delivery  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES; 
but  please  submit  youi  comments  and 
material  by  only  one  means.  If  you 
^^ubmit  them  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  notice  as 
being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  nimiber.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PLMOl  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  imion.  etc.).  You  may 
review  the  Department  of 
Transportation's  Privacy  Act  Statement 
in  the  Federal  Register  published  on 
April  11,  2000  (65  FR  19477),  or  you 
may  visit  http://dms.dot.gov. 

Public  Meetings 

We  are  intending  to  hold  at  least  three 
public  meetings  regarding  this  notice  on 
the  expansion  of  AIS  carriage 
requirements  for  U.S.  waters.  The  three 
scheduled  meetings  will  be  held — 

•  November  5,  2003,  9  a.m.  to  12  a.m. 
(noon),  at  8th  Coast  Guard  District,  Hale 
Boggs  Federal  Building,  501  Magazine 
Street,  Room  BlOO,  New  Orleans,  LA 
70130. 

•  November  13,  2003,  9:30  a.m.  to 
12:30  p.m.,  in  New  Bedford,  MA  at  a 
location  to  be  announced  via  a  separate 
notice. 

•  December  5,  2003,  9  a.m.  to  12:30 
p.m.,  at  13th  Coast  Guard  District, 
Federal  Building,  915  Second  Avenue, 
4th  Floor,  Northern  Auditorium,  Seattle, 
WA  98174. 


Reason  foil  Extension  of  Comment 
Period 

In  a  temporary  interim  rule  published 
in  the  Fed^al  Register  on  July  1,  2003 
(68  FR  39353),  the  Coast  Guard  required 
Automatic  ildentification  System  (AIS) 
carriage  as  jagreed  to  by  the  international 
community  in  amendments  to  the 
International  Convention  for  the  Safety 
of  Life  at  Sfea,  1974  (SOLAS),  and  as 
directed  by  the  Maritime  Transportation 
Security  Afct  of  2002  (MTSA),  Public 
Law  107-2P5.  That  rulemaking, 
however,  cbvers  only  vessels  on 
intemaUonal  voyages  and  certain 
vessels  on  specified  waterways  (Vessel 
Traffic  Ser  icu  Areas)  of  the  United 
States. 

As  we  St  ited  in  a  request  for 
comments  published  July  1,  2003  (68  FR 
39369),  enl  itled  "Automatic 
Identification  System;  Expansion  of 
Carriage  Requirements  for  U.S.  Waters," 
the  MTSA  required  that  specific 
categories  pf  vessels  be  equipped  with 
and  operat  s  an  AIS  in  all  navigable 
waters  oft  le  U.S.,  unless  the  Secretary 
finds  that  I  LIS  is  not  needed  for  safe 
navigation  on  specified  navigable 
waters. 

Our  July  1,  2003,  notice,  which  is 
available  ii  1  the  docket  under 
ADDRESSEsl  requested  comments  on 
how  best  t«^  address  implementation  on 
the  remaii^g  navigable  waters  of  the 
U.S.  for  ve  \se\s  not  on  international 
voyages.  V>  e  are  extending  the  comment 
period  for  hat  notice  to  January  5,  2004. 
We  are  als(  1  republishing  and  adding  to 
the  questio  ns  posed  previously  in  our 
notice.  Thi  5  extension  will  allow  us  to 
receive  coi  iments  in  response  to  this 
notice  aftei  the  public  has  seen  the  final 
rule  that  w  ill  complete  the  ongoing 
nilemakin]  involving  AIS.  As 
previously  stated,  the  Coast  Guard  plans 
to  issue  th<  it  final  rule  before  November 
25,  2003  (e  8  FR  39354,  July  1,  2003). 

Questions 

We  need  the  public's  assistance  in 
answering  the  following  questions,  and 
any  additii  nal  information  provided  on 
this  topic  i  5  welcome.  Note,  we  have 
republished  the  questions  as  posed  in 
our  July  1,  2003  notice  (68  FR  39353), 
and  insertc  d  additional  terms,  denoted 
in  brackets  [],  to  either  further  clarify  or 
to  solicit  ai  Iditional  comments  regarding 
a  specific  ( uestion. 

In  respoi  iding  to  each  question,  please 
explain  yo  it  reasons  for  each  answer  as 
specificall; '  as  possible  so  that  we  can 
carefully  m  eigh  the  consequences  and 
impacts  of  any  future  actions  we  may 
take. 

(1)  Recognizing  that  AIS  may 
ultimately  je  required  on  all  [U.S. 


navigable  waters,  what  particular 
waterways  or  ports  should  be 
implemented  before  others? 

(2)  Are  there  particular  [U.S. 
navigable]  waterways  where  the  AIS 
requirements  should  be  waived?  Why? 

(3)  AIS  is  not  specifically  mandated 
(by  the  MTSA)  on  all  vessels.  The 
MTSA,  however,  does  allow  the 
Secretary  to  require  AIS  on  any  vessel 
if  deemed  necessary  for  safe  navigation. 
Should  other  vessels  [e.g.,  commercial 
vessels  under  65  feet  in  length,  towing 
vessels  imder  26  feet  and  600 
horsepower,  dredges  and  floating  plants, 
recreational  vessels,  offshore  facilities, 
[non-self  propelled  vessels  or  barges, 
particularly  those  carrying  hazardous 
cargo),  or  Mobile  Offshore  Drilling 
Units)  be  required  to  have  AIS? 

(4)  SOLAS  expects  nations  to 
implement  their  AIS  carriage  on  their 
domestic  fleet  (vessels  over  500  gross 
tonnage  and  passenger  vessels  not  on 
international  voyage)  not  later  than  July 
1,  2008.  However,  the  MTSA  requires 
AIS  by  December  31,  2004.  Knov/ing 
this,  should  certain  vessels  be  granted 
temporary  exemptions  regarding  the 
compliance  dates  in  MTSA? 

(5)  Under  what  circumstances,  if  any, 
should  a  vessel  be  exempted  from  the 
AIS  requirements  per  the  MTSA 
exemption? 

(6)  SOLAS  defines  a  passenger  vessel 
as  carrying  12  or  more  passengers.  VTS 
regulations  define  VTS  users  as 
passenger  vessels  over  100  gross  tons 
carrying  1  or  more  passengers  or  those 
certificated  to  carry  50  or  more 
passengers.  The  MTSA  allows  the 
Secretary  to  determine  the  threshold 
(number  of  passengers)  [for  hire  or  not 
for  hire]  when  determining  which 
passenger  vessels  are  required  to  have 
AIS.  Should  we  expand  AIS  carriage 
beyond  what  is  already  defined  in 
SOLAS  and  our  rule?  , 

(7)  Should  the  Coast  GuEird  encourage 
or  require  the  use  of  systems  such  as 
electronic  chart  display  and  information 
system  (ECDIS)  and  electronic  chart 
system  (ECS)  to  display  AIS  information 
to  enhance  navigation  safety?  Are  there 
other  systems  that  could  be  used  for  this 
purpose? 

(8)  Would  you  be  more  likely  to 
install  an  ECDIS  or  ECS  on  your  vessel, 
to  display  AIS  information,  if  the  system 
could  be  used  to  comply  with  an 
existing  requirement  to  carry  nautical 
charts? 
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Dated:  September  22,  2003. 
T.H.  Gilmour, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  03-24364  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  4giO-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Serially  Numbered 
Substantial  Containers  Entering  the 
United  States  Duty-Free 

agency:  Biireau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Secimty  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Serially  Numbered  Substantial 
Containers  Entering  the  U.S.  Duty-Free. 
This  is  a  proposed  extension  of  an 
information  collection  that  was 
previously  approved.  CBP  is  proposing 
that  this  information  collection  be 
extended  without  a  change  to  the 
bm-den  hours.  This  dociunent  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  19558)  on  April  21, 
2003,  allowing  for  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  October  27,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Homeland  Security  Desk  Officer, 
Washington,  DC  20503.  Additionally 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-6974. 
SUPPLEMENTARY  INFORMATION:  The 
Bxireau  of  Customs  and  Border 
Protection  {CBP)  encourages  the  general 


public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection    ' 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  th6 
agencies/components  estimate,of  the 
biirden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or 

(5)  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Title:  Serially  Numbered  Substantial 
Containers  Entering  the  U.S.  Duty-Free. 

OMB  Number  1651-0035. 

Fonn  Number:  N/A. 

Abstract:  The  marking  is  used  to 
provide  for  duty  free  entry  of  holders  or 
containers  which  were  manufactured  in 
the  United  States  and  exported  and 
retiimed  without  having  been  advanced 
in  value  or  improved  in  condition  by 
any  process  or  manufactiu-e.  The 
regulations  provide  for  duty  free  entry 
of  holders  or  containers  of  foreign 
manufactiire  if  duty  has  been  paid 
before. 

Current  Actions:  This  submission  is  to 
extend  the  expiration  date  without  a 
change  to  the  burden  hours. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses,  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  per  Respondent:  4.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  90. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $1,350. 

ff  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW..  Room  3.2.C, 
Washington,  DC  20229,  at  202-927- 
1429. 


Dated:  September  IS,  2003. 

Traoey  Denniog, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

(FR  Doc.  03-24341  Filed  9-25-03;  8:45  am] 

BILLING  CODE  4a2»-02-P 


DEPARTMENT  OF  HOMEU^ND      . 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Application  for  Foreign 
Trade  Zone  Admission  and/or  Status 
Transaction,  Application  for  Foreign 
Trade  Zone  Activity  Report 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Application  for  Foreign  Trade  Zone 
Admission,  Status  Designation,  and 
Activity  Permit.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  iiifonnation  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  19554)  on  April  21,      , 
2003,  allowing  for  a  60-day  comment 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  October  27,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affafrs,  Attention:  Department  of 
Homeland  Security  Desk  Officer, 
Washington,  DC  20503.  Additionally 
comments  maybe  submitted  to  OMB  via 
facsimile  to  (202)  395-6974. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
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public  and  affected  Federal  agencies  to 
submit  written  conunents  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  conunents  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

"  (3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Application  for  Foreign  Trade 
Zone  Admission  and/ or  Status 
Transaction,  Application  for  Foreign 
Trade  Zone  Activity  Report. 

OMB  Number:  1651-0029. 

Form  Number:  Customs  Forms  214, 
214A,  214B,  214C,  and  216. 

y^bsfract;  Customs  Forms  214,  214A, 
214B,  and  214C,  Application  for  Foreign 
Trade  Zone  Admission  and/or  Status 
Designation,  are  used  by  business  firms 
which  bring  iaerchandise  into  a  foreign 
trade  zone  to  register  the  admission  of 
such  merchandise  to  zones  and  to  apply 
for  the  appropriate  zone  status. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date  without  a  change  to  the  burden 
hours. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Institutions. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  per  Respondent:  7.9 
hours. 

Estimated  Total  Annual  Burden 
Hours:  79,500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $2,000,000. 

If  additional  information  is  required 
contact:  Tracey  Denning,'Bureau  of 
Customs  and  Border  Protection, 1300 
Pennsylvania  Avenue,  NW.,  Room 
3.2.C,  Washington.  DC  20229,  at  202- 
927-1429. 


Dated:  September  12,  2003. 
Tracey  Deni  ling, 

Agency  Clea  ranee  Officer,  Information 
Services  Bra  tch. 

(FR  Doc.  03-  24342  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  4820-02-l> 


DEPARTM  ENT  OF  HOMELAND 
SECURITY 

Bureau  of  bustoms  and  Border 
Protection 

Agency  In^rmation  Collection 
Activities:  lApplication-Permit-Special 
License  Uiilading/Ladlng,  Overtime 
Services    j 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Prcjposed  collection;  comments 

requested. 


summary: 


he  Bureau  of  Customs  and 


Border  Pro  ection  (CBP)  of  the 
Departmen :  of  Homeland  Security  has 
submitted  he  following  information 
collection  lequest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperv^ork  Reduction  Act  of  1995: 
Applicatio;  i/Permit/Special  License, 
Unlading/I  ading  Overtime  Services. 
This  is  a  pi  oposed  extension  of  ap 
informatioi  i  collection  that  was 
previously  approved.  CBP  is  proposing 
that  this  in  ormation  collection  be 
extended  v  ith  a  change  to  the  burden 
hours.  Thii  document  is  published  to 
obtain  com  ments  from  the  public  and 
affected  agi  sncies.  This  proposed 
informatioi  i  collection  was  previously 
published  n  the  Federal  Register  (68 
FR  19556)  i)n  April  21,  2003,  allowing 
for  a  60-day  comment  period.  This 
notice  allows  for  an  additional  30  days 
for  public  comments.  This  process  is 
conducted  fen  accordance  with  5  CFR 
1320.10. 

DATES:  Wr4ten  comments  should  be 
received  on  or  before  October  27,  2003. 
ADDRESSES!  Written  conunents  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  tune,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  In  formation  and  Regulatory 
Affairs,  Atl  ention:  Department  of 
Homeland  Security  Desk  Officer, 
Washingtoi,  DC  20503.  Additionally 
comments  nay  be  submitted  to  OMB  via 
facsimile  t(  i  (202)  395-6974. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 


submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or 

(5)  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Tif/e:  Application/Permit/Special 
License,  Unlading/Lading  Overtime 
Services. 

OMB  Number:  1651-0005. 

Form  Number:  Form  CBP-3.171. 
*    Abstract:  Form  CBP-31 71  is  used  by 
commercial  carriers  and  importers  as  a 
request  for  permission  to  unlade 
imported  merchandise,  baggage,  or 
passengers  and  for  overtime  services  of 
CBP  officers  in  connection  with  lading 
or  unlading  of  merchandise,  or  the  entry 
or  clearance  of  a  vessel,  including  the 
boarding  of  a  vessel  for  preliminary 
supplies,  ship's  stores,  sea  stores,  or 
equipment  not  to  be  reladen,  which  is 
subject  to  free  or  duty-paid  entry. 

Current  Actions:  This  submission  is  to 
extend  the  expiration  date  with  a 
change  to  the  burden  hoiu-s. 

Type  of  Review:  Extension  (with 
change). 

Affected  Public:  Businesses,  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
399,000. 

Estimated  Time  per  Respondent:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  51,870. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $627,627.00. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue,  NW.,  Room 
3.2.C,  Washington,  DC  20229,  at  202- 
927-1429. 
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Dated:  September  11,  20Q3. 

Tracey  Denning, 

Agency  Cleamnce  Officer,  Information 
Services  Branch. 

[FR  Doc.  03-24343  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  482IMI2-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-H-39] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  nxmibers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 


(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  excliisively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  site  at  their  own 
expense.  Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  500  Fishers  Lane,  Rockville,  MD 
20857;  (301)  443-2265.  (This  is  not  a 
toll-free  number).  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  detaijs  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  nile 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
avedlable  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address). 


providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ENERGY:  Mr. 
Andy  Duran,  Department  of  Energy, 
Office  of  Engineering  &  Construction 
Management,  ME-90,  Washington,  DC 
20585;  (202)  586-4548;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC,  20405;  (202)  501- 
0052;  NAVY:  Mr.  Charles  C.  Cocks. 
Director,  Department  of  the  Navy,  Real 
Estate  Policy  Division;  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  WashingtQji,  DC  20374- 
5063;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  September  18,  2003. 
Jolin  D.  Gairity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  9/26/2003 

Suitable/Available  Properties 

Buildings  (by  State) 
California 

Bell  Federal  Service  Center 

5600  Rickenbacker  Road 

Bell  Co:  Los  Angeles  CA  90201- 

Landholding  Agency:  GSA  ' 

Property  Number:  54200320009 

Status:  Excess 

Comment:  Correction/Republished:  7  bldgs., 
various  sq.  ft.,  need  repair,  portion 
occupied,  restricted  access,  presence  of 
asbestos/lead  paint/PCBs.  most  recent 
use — warehouse/office 

GSA  Number:  9-G-CA-06984 

Colorado 

Strategic  Range  Tng  Complex 

Industrial  Park 

Lajunta  Co:  Otero  CO  81050-9501 

Landholding  Agency:  GSA 

Property  Number:  54200330013 

Status:  Surplus 

Coounent:  main  bldg.  with  6  storage  bldgs. 

GSA  Number:  7-I>-CO-^)648 

Iowa 

Fed  Bldg/Courthouse 

350  W  eth  Street 

Dubuque  Co:  lA  52001- 

Landholding  Agency:  GSA  ^ 

Property-  Number:  54200330014 

Status:  Excess 

Comm^it:  45,729  sq.  ft.,  needs  repair,  portion 

occupied,  most  recent  use — office,  historic 

covenants 
GSA  Number:  7-G-IA-0495-1 

Unsuitable  Properties 

Buildings  (by  State) 

Hawaii 

Bldgs.  444  &  446 

Pearl  Harbor 

Aiea  Col:  Honolulu  HI  96701- 

Landholding  Agency:  Navy 

Property  Number:  77200330058 
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Status:  Unutilized 
Reasons:  Secured  Areas,  Extensive 
deterioration 

Idaho 

Bldg.  PBF601 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200330005 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  PBF606 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200330006 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  PBF  626 

Idaho  Natl  Eng  &  Env  Lab 

Scoville jCo:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200330007 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  PBF627 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415-  , 

Landholding  Agency:  Energy 

Property  Number:  41200330008 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  PBF634 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  834 1 5- 

Landholding  Agency:  Energy 

Property  Number:  41200330009 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  PBF635 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200330010 

Status:  Excess 

Reason:  Secured  Area 

4  Bldgs. 

Idaho  Natl  Eng  &  Env  Lab 

PBF705,  717,  734,  720 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200330011 

Status:  Elxcess 

Reason:  Secured  Area 

Bldg.  TAN604 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200330012 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  TAN606  ^ 

Idaho  Natl  Eng  &  Env  Lab    ' 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200330013 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  TAN647 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200330014 

Status:  Excess 


!EMg 


&  Env  Lab 
Jutte  ID  83415- 
Agency:  Energy 
41200330015 


Reason:  Secu  red  Area 
Bldg.  TAN65P 
Idaho  Natl 
Scoville  Co 
Landholding 
Property  Nui  iber: 
Status;  Exces  5 
Reason:  Secured  Area 
Bldg.  TAN66  7 
Idaho  Natl  Ei  ig 
Scoville  Co:  '.  I 
Landholding 
Property  Nui  iber 
Status:  Exces  5 
Reason:  Secif'ed  Area 

Maryland 

Bldgs.  1438 
Naval  Air  St4t 
Scotland  Co 
Landholding 
Property  Nur  iber 
Status:  Unuti  lized 
Reason:  Seci^ed  Area 

Pennsylvanii 

Bldg.  567 

Naval  Surfact  Warfare  Center 


&  Env  Lab 
utte  ID  83415- 
Agency:  Energy 
41200330016 


1435,  1436 
ion 

St.  Mary's  MD  20687- 
Agency:  Navy 

77200330059 


Philadelphia 
Landholding 


Co:  PA  19112- 
Agency:  Navy 


Property  Nui  iber:  77200330060 
Status:  Excess 
Reason:  With  in  2000  ft.  of  flammable  or 
explosive  i  laterial 

Virginia 

Fuel  Pier  CAb-B 

Naval  Weapcris  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Nur  iber:  77200330061 

Status:  Unutilized 

Reasons:  Sec  ired  Area,  Extensive 

deteriorati(  in 
Bldg.  C-5 
Naval  Statioi 

Norfolk  Co:  \  A  23511-3095 
Landholding  Agency:  Navy 
Property  Nur  iber:  77200330062 
Status:  Exces  > 

Reason:  Exte  isive  deterioration 
Bldg.  W-6 
Naval  Statioi 
Norfolk  Co:  \  A  23511- 
Landholding  Agency:  Navy 
Property  Nur  iber:  77200330063 
Status:  Excess 

Reason:  Exte:  isive  deterioration 
Bldg.  R-48 
Naval  Statioi 
Norfolk  Co:  \  A  23511- 
Landholding  Agency:  Navy 
Property  Nui  iber:  77200330064 
Status:  Exces ; 
Reason:  Extei  isive  deterioration 

Bldg.  R-52 

Naval  Statioi 

Norfolk  Co: 

Landholding 

Property  Nuiiiber 

Status:  Exces  > 

Reason:  Elxtei  isive  deterioration 

Bldg.  LP-69 

Naval  Statioi 

Norfolk  Co:  \  A  23511- 


\  A 


23511- 
Agencv:  Navy 

:  77200330065 


Landholding  Agency:  Navy 
Property  Number:  77200330066 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  SP-70 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200330067 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U-107 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200330068 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U-120 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200330069 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U-129 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200330070 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  LP-178,  LP-179 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200330071 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  99 

Naval  Weapons  Station 

Yorktovra  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330072 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  350 

Naval  Weapons  Station 

Yorktowrn  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330073 

Status:  Excess 

Reason:  Secured  Area 

Bldgs.  383,  384 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330074 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  386 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330075 

Status:  Excess 

Reason:  Secured  Area 

Bldgs.  401,413 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200330076 
Status:  Excess 
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Reason:  Secured  Area 

Bldg.  425 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330077 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  491 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330078 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  506 

Naval  Weapons  Station 

Yorktown  CO:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330079 

Status:  -Excess 

Reason:  Secured  Area 

Bldgs.  656,  675,  685 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330080 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  708 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navj- 

Property  Number:  77200330081 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  720 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy- 

Property  Number:  77200330082 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  723 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330083 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  724 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330084 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  756 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Na^T 

Property  Number:  77200330085 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  773 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330086 

Status:  Excess 

Reason:  Secured  Area 

Bldgr793 

Naval  Weapons  Station 

Yorktovra  Co:  VA  23691- 


Landholding  Agency:  Navy 

Property  Number:  77200330087 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  807 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Na\')' 

Property  Number:  77200330088 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  1247 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330089 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  1509 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330090 

Status:  Excess  " 

Reason:  Secured  Area 

Bldg.  1759 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330091 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  1828 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  772003.30092 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  1839 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691-  ■  ■ 

Landholding  Agency:  Nax^y 

Property  Number:  77200330093 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  1890  / 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330094 

Status:  Excess 

Reason:  Secured  Area 

Bldgs.  1891.  1892.  1898 

Naval  Weapons  Station    ' 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200330095 

Status:  Excess 

Reason:  Secured  Area  ' 

Bldg.  2047 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency;  NaxT  * 

Properly  Number:  77200330096 

Status:  Excess 

Reason:  .Secured  Area 

[FR  Doc.  03-24262  Filed  9^25-03;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  irfTERIOR 

Office  of  the  Secretary 

Invasive  Species  Advisory  Committee 

AGENCY:  Office  of  the  Secretary,  Interior. 

ACTION:  Notice  of  public  meetings  of  the 
Invasive  Species  Advisory  Committee  » 
and  National  Invasive  Species  Council. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
notice  is  hereby  given  of  meetings  of  the 
Invasive  Species  Advisory  Committee 
(ISAC).  The  purpose  of  the  ISAC  is  to 
provide  advice  to  the  National  Invasive 
Species  Council,  as  authorized  by 
Executive  Order  13112,  on  a  broad  array 
of  issues  related  to  preventing  the 
introduction  of  invasive  species  and 
providing  for  their  control  and 
minimizing  the  economic,  ecological,' 
and  human  health  impacts  that  invasive 
species  cause.  The  Council  is  Co- 
chaired  by  the  Secretary  of  the  Interior, 
the  Secretary  of  Agriculture,  and  the 
Secretary  of  Commerce.  The  duty  of  the 
Council  is  to  provide  national 
leadership  regarding  invasive  species 
issues.  The  purpose  of  meetings  on 
October  29-30,  2003  are  to  convene  the 
full  Advisor}'  Committee  (appointed  by 
Secretary  Norton  on  April  1,  2002):  and 
to  discuss  implementation  of  action 
items  outlined  in  the  National  Invasive 
Species  Management  Plan,  finalized  on 
January  18.  2001.  A  joint  meeting  of  the 
ISAC  and  the  National  Invasive  Species 
Council  will  also  be  held  during  the 
ISAC  meeting. 

DATES:  Meeting  of  Invasive  Species 
Advison,"  Committee:  9  a.m., 
Wednesday,  October  29.  2003:  and  8:30 
a.m.,  Thursday  October  30,  2003. 

ADDRESSES:  VVyndham  Washington  DC, 
1400  M  Street.  NW..  Washington,  DC 
20005.  Meetings  on  both  days  will  be 
held  in  the  Monticello  Ballroom. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelsey  Passe,  National  Invasive  Species 
Council  Program  Analyst:  Phone:  (202) 
513-7243:  Fax:  (202)  371-1751. 

Dated:  September  16,  2003. 
Lori  Williams, 

Executive  Director,  National  Invasive  Species 
Council. 

|FR  Doc.  03-24333  Filed  9^25-03;  8:45  am] 
BILLING  CODE  4310-RK-P 
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DEPARTMENT  OF  THE  IKTERIOR 

Fish  Mid  WIMllta  Service 

DrafI  Comprehensive  Conservation 
Plan  and  Environmental  Assessment 
for  Eastern  Shore  of  Virginia  and 
Fishsrman  Island  National  Wlidllfe 
Rehiges 

AOCNCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  that  the 
Draft  Comprehensive  Conservation  Plan 
(CCP)  and  Environmental  Assessment 
(EA)  is  available  for  Eastern  Shore  of 
Virginia  and  Fisherman  Island  National 
Wildlife  Refuges  (NWR).  This  Draft 
CCP/EA  is  prepared  pursuant  to  the 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  {16  U.S.C. 
668dd  et  seq.).  and  the  National 
Environmental  Policy  Act  of  1969,  and 
describes  how  the  Service  intends  to 
manage  the  refuges  over  the  next  15 
years. 

DATES:  You  must  submit  comments  on 
the  Draft  CCP/EA  by  November  10, 
2003.  Dates  and  locations  of  the  public 
meetings  are  as  follows:  Wednesday, 
October  8,  6:30-9  p.m.  at  The  Lake 
Wright  Quality  Iim  and  Sleep  Inn  on 
6280  Northampton  Blvd.,  Norfolk, 
Virginia;  and  Thiursday,  October  9,  2-4 
p.m.  and  6:30-9  p.m.  in  the 
Northampton  High  School  auditorium, 
16041  Courthouse  Road,  Eastville, 
Virgioia. 

SEND  YOUR  COMMENTS  TO:  Beth 
Goldstein,  Team  Leader,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035,  or 
e-mail  comments  to 
northeastplanning@fivs.gov  with  the 
subject  line  stating  "Eastern  Shore  of 
Virginia  and  Fisherman  Island  NWRs." 
ADDRESSES:  Copies  of  this  Draft  CCP/EA 
are  available  on  compact  diskette  or 
hard  copy,  and  may  be  obtained  by 
writing:  Beth  Goldstein,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035,  or 
e-mail  requests  to 

northeastplaiming@fws.gov.  Copies  of 
this  document  may  also  be  accessed  at 
the  website  address  http:// . 
northeast.fws.gov/planning. 
FOR  RmrNER  INFORMATION  CONTACT:  Beth 
Goldstein,  Team  Leader/Regional     ■. 
Planner,  (413)  253-8564,  e-mail 
BethjGoldstein&fws.gov. 

SUPPLEMOITARY  INFORMATION:  This  Draft 
CCP/EA  evaluates  four  alternative  ways 


of  meetii^  refuge  purposes  and  goals 
and  of  adUressing  key  management 
issues.  Inladdition  to  outlining  broad 
management  direction  on  conserving 
wildlife  and  their  habitats,  each 
alternative  identifies  wildlife-dependent 
recreatioijal  opportunities  available  to 
the  public,  including  opportunities  for 
hunting,  fishing,  wildlife  observation 
and  photography,  and  environmental 
educatiod  and  interpretation. 
Alternative  A  describes  current 
managem  mt  on  the  refuges  and  serves 
as  a  basel  ne  against  which  the  other 
three  altei  natives  are  compared. 
Altemati^  e  B  is  the  Service's  Proposed 
Action,  ai  d  Alternatives  C  and  D  are 
additiona  alternatives  considered  in  the 
planning  )rocess.  Public  comment  is 
being  soli  :ited  on  all  alternatives.  Based 
on  the  an)  lysis  documented  in  this  Draft 
CCP/EA,  I  be  Region  5  Regional  Director 
of  the  U.S  Fish  and  Wildlife  Service 
(Service)  i  viH  select  a  preferred 
altemativi  t  to  be  fully  developed  into  a 
CCP  for  tt  e  refuges.  A  CCP  is  required 
by  the  Nai  ional  Wildlife  Refuge  System 
Adminisb  ation  Act  of  1966,  as  amended 
by  the  Nai  ional  Wildlife  Refuge  System 
Improvem  ent  Act  of  1997  (16  U.S.C. 
668dd  et  i  eg).  The  purpose  of 
developin ;  CCPs  is  to  provide  refuge 
managers  mih.  a  15-year  strategy  for 
achieving  refuge  purposes  and 
contributi  ig  toward  the  mission  of  the 
National  \  /ildlife  Refuge  System, 
consistent  with  sound  principles  of  fish 
and  wildlife  science,  conservation,  legal 
mandates ,j and  Service  policies.  The 
CCP  will  be  reviewed  and  updated  at 
least  everjl  15  years  in  accordance  with 
the  Natiortal  Wildhfe  Refuge  System 
Administifcition  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.C. 
668dd  et  ^q.),  and  the  National 
Environmental  Policy  Act  of  1969. 

The  Easjem  Shore  of  Virginia  NWR 
consists  ol  1,120  acres.  The  refuge  was 
created  in|l984,  when  180  acres  were 
transferrea  to  the  Service  from  the  U.S. 
Air  Force  through  the  General  Services 
Administration.  The  refuge  contains  a 
variety  of  babitats,  such  as  maritime 
forest,  myitle  and  bayberry  thickets, 
grassland,  jfresh  and  brackish  ponds, 
tidal  salt  niarsh  and  beach.  The  refuge 
and  its  adjoining  woodlands  are 
regarded  a£  one  of  the  most  important 
migratory  )ird  corridors  along  the  East 
Coast,  con  parable  to  the  better  known 
Cape  May,  New  Jersey.  This  importance 
stems  fron  the  fact  that  the  Delmarva 
Peninsula  icts  as  a  geographic  funnel 
for  migrate  ry  birds  in  the  fall.  It  is  on 
theEasten  Shore  of  Virginia  NWR 
where  mil  ions  of  migratory  birds  rest 
and  feed  u  itil  favorable  winds  blow  to 


assist  them  in  crossing  the  Chesapeake 
Bay.  The  refuge  was  established 
administratively  through  the  foUovring 
general  legislative  authorities: 

Transfer  of  Certain  Real  Property  for 
Wildlife  Conservation  Puiposes  Act  (16 
U.S.C.  667b-667d):  "authorizing  land  to 
be  transferred  without  reimbursement  to 
the  Secretary  of  the  Department  of  the 
interior  (DOI)  if  the  land  had  particular 
value  for  migratory  birds." 

Refuge  Recreation  Act  (16  U.S.C. 
460k-460k-4):  "authorizing  acquisition 
of  lands  and  interests  suitable  for:  (1) 
Fish  and  wildlife-oriented  recreation, 

(2)  protection  of  natural  resources,  and 

(3)  conservation  of  endangered  or 
threatened  species.*   *   *" 

MigratoiyBird  Conservation  Act  (16 
U.S.C.  715-715d,  715e,  715f-715r): 
"Authorizing  the  acquisition  of  land 
"*  *  *  for  use  as  an  inviolate  sanctuary, 
or  for  any  other  management  purpose, 
for  migratory  birds." 

Fisherman  Island  NWR  is  the 
southernmost  barrier  island  in  Virginia. 
It  is  separated  from  the  Eastern  Shore  of 
Virginia  NWR  by  approximately  a  half- 
mile  of  sea  called  Fisherman's  Inlet. 
Accretion  continues  to  expand  the 
island's  size,  currently  estimated  at 
1,850  acres.  The  refiige  was  established 
in  1969  and  transferred  to  DOI  by  1973. 
Habitat  succession  has  formed  a  mosaic 
of  vegetative  communities.  The  variety 
of  habitats  combined  with  the 
geographic  location  of  the  island,  the 
accessibility  of  food,  protective  shrub 
and  thicket  cover,  and  minimal  human 
disturbance  make  this  island  an 
important  stopover  location  for 
migratory  birds.  Fisherman  Island, 
however,  is  not  imdisturbed.  The 
Chesapeake  Bay  Bridge-Timnel  (Bridge- 
Tunnel),  which  links  mainland  Virginia 
to  the  eastern  shore,  cuts  through  the 
western  part  of  the  island.  Fisherman 
Island  Refuge  was  established 
administratively  through  the  following 
legislation: 

Transfer  of  Certain  Real  Property  for 
Wildlife  Conservation  Purposes  Act  (16 
U.S.C.  667b-667d):  "authorizing  land  to 
be  transferred  without  reimbursement  to 
the  Secretary  of  DOI  if  the  land  has 
particxilar  value  for  migratory  birds." 

Migratory  Bird  Conservation  Act  (16 
U.S.C.  715-715d,  715e.  715f-715r): 
authorizing  the  acquisition  of  land 
"*  •  *  for  use  as  an  inviolate  sanctuary, 
or  for  any  other  management  purpose, 
for  migratory  birds." 

The  following  is  a  list  of  key  issues 
and  a  description  of  how  each  issue  was 
addressed  across  alternatives. 

Wise  Point  boat  ramp:  When  the 
United  States  acquired  the  former  Wise 
Point  property  in  December  2001,  it 
inherited  a  private  boat  ramp  which 
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provides  the  only  access  to  deep  water 
on  the  southern  tip  of  the  Delmarva 
Peninsula.  The  boat  ramp  is  unsafe  in 
its  current  condition  and  therefore  was 
closed  in  June  2002  to  everyone  except 
21  commercial  watermen  who  were 
paying  a  commercial  rate  to  the  Wise 
Point  Corporation,  the  former  owners. 
Recreational  anglers  who  have  used  the 
boat  ramp  in  the  past  are  anxious  for  the 
boat  ramp  to  reopen.  In  all  alternatives, 
the  Service  proposes  to  open  the  boat 
ramp  to  recreational  and  commercial 
users.  In  Alternative  A,  the  Service 
would  manage  the  boat  ramp  much  as 
it  was  managed  by  the  Wise  Point 
Corporation.  The  Service  would  not 
make  improvements  to  the  boat  ramp 
area  and  would  allow  24-hoiu'  access  for 
commercial  watermen  who  apply  for  a 
special  use  permit.  In  all  other 
alternatives,  the  Service  would  improve 
the  parking  lot  and  boat  ramp  and 
reserve  parking  spaces  for  commercial 
watermen.  Over  time,  the  Service  would 
phase  out  docking,  24-hoiu'  access  and 
reserved  parking  privileges  for 
commercial  watermen.  Alternatives  C 
and  D  propose  scaling  down  the  size  of 
the  parking  lot  from  75  spaces 
(Alternative  B,  the  Preferred 
Alternative)  to  35  and  25  spaces, 
respectively. 

Firearms  range:  An  inholding 
adjacent  to  the  refuge  and  owned  by 
Northcunpton  Coiinty  is  home  to  a 
firearms  range  used  for  law  enforcement 
personnel  from  Federal,  State  4nd 
County  agencies.  There  are  elevated 
levels  of  contaminants  in  the  range  area. 
Noise  generated  from  firearms  has  the 
potential  to  conflict  with  the  visitor 
experience.  In  all  Alternatives,  the 
Service  would  continue  to  work  with 
partners  to  find  an  alternate,  off-refuge 
site  for  the  firearms  range.  Refuge  staff 
would  also  continue  to  maintain  the 
firearms  range  and  schedule  use  so  as 
not  to  conflict  with  environmental 
education  programs.  In  alternatives  B,  C 
and  D,  the  Service  would  also  work 
with  Northampton  County  to  implement 
modem  practices  for  firearms  range 
management  such  as  controlling  siurface 
runoff  and  leachate  from  the  berm  and 
periodically  removing  contaminated 
soils. 

Communications  tower:  Verizon 
Virginia,  Inc.,  owns  a  299-foot 
communications  tower  on  the  refuge. 
The  tower  supports  in-house  radio 
communications  for  Verizon  and  refuge 
staff.  The  communications  tower  could 
cause  bird  strikes  and  the  tower  does 
not  conform  to  current  Service  guidance 
on  communications  tower  siting. 
Adjacent  to  the  tower  is  a  switching 
station  that  houses  underground 
commiuiications  lines  which  cross  the 


Chesapeake  Bay  Bridge-Tuimel  and 
head  north  to  Cape  Charles.  The  lease 
on  both  the  tower  and  the  switching 
station  expires  in  2007.  In  all 
alternatives,  the  Service  proposes  not  to 
renew  the  lease  for  the  tower.  Verizon 
would  be  responsible  for  removing  the 
tower  once  the  lease  expires.  In 
Alternative  B,  the  Service  would  work 
with  Verizon  to  assess  the  need  for 
continued  use  of  the  switching  station. 

Land  acquisition:  In  alternative  A,  the 
Service  would  continue  to  acquire  from 
willing  sellers  the  remaining  310  acres 
of  land  within  Eastern  Shore  of  Virginia 
NWR's  current  approved  acquisition 
boundary.  In  Alternatives  B,  C,  and  D 
the  Service  proposes  to  expand  the 
acquisition  boundary  to  include  6,030 
acres. 

Dated:  March  20,  2003. 
Richard  O.  Bennett, 

Acting  Re^onal  Director,  U.S.  Fish  and 
Wildlife  Service,  Hadley,  Massachusetts. 
[FR  Doc.  03-24344  Filed  »-25-03;  8:45  am) 
BILUNG  CODE  4310-55-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-930-03-1 61 0-DQ] 

Notice  of  Availability  of  Final 
Environmental  Impact  Statement  and 
the  Proposed  Snake  River  Resource 
Management  Plan 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  (NOA)  of 

a  Final  Environmental  Impact  Statement 

(FEIS)  and  the  Proposed  Snake  River 

Resource  Management  Plan  (RMP), 

Wyoming. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEP A),  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  FEIS  and  the 
Proposed  Snake  River  RMP. 

The  FEIS  describes  and  analyzes 
options  for  managing  approximately  981 
acres  of  public  land  and  15,123  acres  of 
Federal  mineral  estate  in  Teton  County, 
northwestern  Wyoming.  The  FEIS 
documents  the  direct,  indirect,  and 
cumulative  environmental  impacts  of 
six  management  alternatives  for  BLM- 
administered  public  lands  near,  or 
adjacent  to,  the  Snake  River.  The 
completed  RMP  will  fulfill  the 
obligations  set  forth  by  the  NEPA, 
Federal  Land  Policy  and  Management 
Act  (FLPMA),  and  Federal  regulations. 

DATES:  The  Proposed  Snake  River  RMP 
and  FEIS  will  be  available  for  review  for 


30  calendar  days  from  the  date  the 
Environmental  Protection  Agency  (EPA) 
publishes  its  NOA  in  the  Federal 
Register.  Under  the  provisions  of  43 
Code  of  Federal  Regulations  (CFR) 
1610.5  protest  of  a  proposed  BLM  RMP 
must  be  filed  with  the  Director  in 
accordance  with  the  instrucrions 
described  in  the  FEIS  and  included  in 
the  supplemental  information  section  of 
this  notice.  Protest  of  the  proposed 
Snake  River  RMP  will  be  accepted  no 
later  than  30  calendar  days  from  the 
date  the  EPA  publishes  its  NOA  in  the 
Federal  Register. 

ADDRESSES:  A  copy  of  the  FEIS  has  been 
sent  to  affected  Federal,  State,  local 
government  agencies,  and  to  interested 
parties.  The  document  will  be  available 
electronically  on  the  following  Web  site: 
h  tip  ://www.  wy.  blm  .gov/smnp/ 
index.htm.  Copies  of  the  FEIS  will  be 
available  for  public  inspection  at  the 
following  locations: 

•  Bureau  of  Land  Management, 
Wyoming  State  Office.  5353 
Yellowstone  Road,  Chevenne,  Wyoming 
82009 

•  Bureau  of  Land  Management, 
Pinedale  Field  Office.  432  S.  Mill  St., 
Pinedale,  Wyoming  82941 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ms.  Kellie  Roadifer,  Project 
Manager,  BLM  Pinedale  Field  Office, 
432  S.  Mill  Street,  P.O.  Box  768, 
Pinedale,  Wyoming  82941,  or 
electronically  to  pinedale 
wymail@blm.gov  with  "Attention:  Snake 
River  RMP"  in  the  subject  line.  Ms. 
Roadifer  may  also  be  reached  at  (307) 
367-5309. 

SUPPLEMENTARY  INFORMATION:  The  BLM- 
administered  public  lands  and  nl'ineral 
estate  in  the  plaiming  area  currently  do 
not  have  an  approved  land  use  plan. 
Upon  approval,  the  Snake  River  RMP 
would  establish  management  direction 
for  the  surface  and  mineral,  estates  and 
associated  resources  administered  by 
the  BLM  near  Jackson,  Wyoming.  The 
public  lands  and  Federal  mineral 
resources  analyzed  are  those 
administered  by  the  BLM  Pinedale  Field 
Office. 

The  FEIS  describes  the  physical, 
biological,  cultural,  historic,  and 
socioeconomic  resources  in  and  around 
the  surrounding  planning  area.  The 
focus  for  impact  analysis  was  based  on 
resource  issues  and  concerns  identified 
during  scoping  and  public  involvement 
activities  and  opportunities.  Potential 
impacts  of  concern  regarding  possible 
management  direction  and  planning 
decisions  (not  in  priority  order)  are: 
multi-agency  and  interagency 
cooperative  management;  recreation 
opportunities  along  the  Snake  River; 
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availability  and  development  of 
construction  mineral  materials;  and 
land  ownership  Qand  tenure)  pattern. 
The  primary  issues  driving  alternative 
development  are:  mineral  development; 
visitor  health  and  safety;  recreation 
management:  wildlife  habitat;  open 
space;  land  use  authorizations;  and  land 
tenure  adjustment. 

Six  alternatives  were  analyzed  in 
detail: 

1.  Alternative  A,  Continuation  of 
Existing  Management  Direction  or  the 
"No  Action"  Alternative; 

2.  Alternative  B,  Reduced  Land  Use 
Restrictions  with  Higher  Levels  of 
Mineral  Development  and  Recreation; 

3.  Alternative  C,  Continuation  of 
Existing  Management  Direction  with 
Reduced  Motor  Vehicle  Access, 
Increased  Wildlife  Habitat  Protection 
and  Solitude  Opportimities,  and 
Possible  Consolidation  of  Public  Land 
Parcels; 

4.  Alternative  D,  Disposal  of  Lands 
Currently  Administered  by  the  BLM; 

5.  Alternative  E,  Limited  Disposal  or 
Exchange  of  Lands  Currently 
Administered  by  the  BLM,  and 

6.  Proposed  Plan,  Transfer  of  Public 
Land  Parcels  To  Another  Federal  Land 
Management  Agency  or  Disposal  of 
Public  Land  to  Other  Governmental 
Entities  With  Conveyance  Contingent  on 
Continuation  of  RMP  Management 
Direction. 

Background  information  and  maps 
used  in  developing  the  final  RMP  EIS 
are  available  for  public  viewing  at  the 
Pinedale  Field  Office. 

If  adopted,  this  proposed  RMP  does 
not  authorize  any  land  uses  or  site- 
disturfadng  activities.  Decisions 
regarding  these  site-specific 
implementation  activities  are  subject  to- 
further  NEPA  analysis  and  appeal,  as 
provided  by  applicable  regulations. 

Protest  Instructions:  Publication  of 
this  EIS  prepared  for  a  RMP  affords  the 
public  the  opportxmity  to  protest. 
Instructions  for  filing  a  protest  with  the 
Director  of  the  BLM  regarding  the  State 
Director's  proposed  Snake  River  RMP 
may  be  found  at  43  CFR  1610.5.  Any 
person  who  participated  in  the  planning 
process,  has  an  interest,  or  may  be 
adversely  affected  by  the  approval  of  the 
proposed  RMP,  may  protest  such 
approval.  The  protest  must  be  in  writing 
and  must  be  filed  with  the  Director.  The 
protest  must  be  filed  within  30  days 
from  the  date  the  EPA  publishes  its 
NOA  in  the  Federal  Register.  The 
protest  must  contain:  ' 

i.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest; 

ii.  A  statement  of  the  issiie  or  issues 
being  protested; 
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iii.  A  J  tatement  of  the  part,  or  parts, 
of  the  pi  m  or  amendment  being 
protested; 

iv.  A  qapy  of  all  documents 
addressing  the  issue,  or  issues,  that  were 
submitted  during  the  planning  process 
by  the  pi  otesting  party  or  an  indication 
of  the  date  the  issue,  or  issues,  were 
discusse  1  for  the  record;  and 

V.  A  c(  ncise  statement  explaining 
why  the  State  Director's  decision  is 
believed  to  be  wrong. 

E-mail  and  faxed  protests  will  not  be 
accepted  as  valid  protests  unless  the 
protestin  ?  party  also  provides  the 
original  letter  by  either  regular  or 
overnight  mail  postmarked  by  the  close 
of  the  pn  (test  period.  Under  these 
conditio]  is,  BLM  will  consider  the  e- 
mail  or  fi  xed  protest  as  an  advance  copy 
and  it  wi  1  receive  full  consideration.  If 
you  wish  to  provide  BLM  with  such 
advance  lotification,  please  direct  faxed 
protests  to  the  attention  of  the  BLM 
protest  coordinator  at  202^52-5112, 
and  e-mails  to  BrendaHudgens- 
William^blm.gov 

The  Director  will  respond  to  protests. 
The  resp(  inse  will  be  in  writing  and  will 
be  sent  tc  the  protesting  party  by 
certified  :  nail,  return  receipt  requested. 
The  deci!  ion  of  the  Director  will  be  the 
final  deci  sion  for  the  Department  of  th*^ 
Interior. 

Protest  Filing  Addresses:  Protests 
submitted  electronically  will  not  be 
accepted]  File  written  protests  by 
Surface  Mail:  U.S.  Department  of  the 
Interior,  ]  lureau  of  Land  Management, 
Director  (210),  Attn:  Ms.  Brenda 
Williams,  Protest  Coordinator,  P.O.  Box 
66538,  Washington  DC  20035  or 
overnight  {WO-210),  1620  L  Street, 
NW..  Roofn  1075,  Washington,  DC 
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DEPARTIIENT  OF  THE  INTERIOR 

I 
Bureau  of  Land  Management 

[MT-010-1220-AD] 

Notice  of  Closure  of  Public  Lands 


I  ureau  of  Land  Management, 
Field  Office.  Montana  State 


AGENCY: 

Billings : 
Office. 

ACTION:  "Notice  of  Extension  of 
Emergenc  y  Closure  of  Firearms  Target 
Shooting  or  One  Year  on  Certain  Public 
Lands  Ad  ninistered  by  the  Bureau  of 
Land  Mat  agement  in  Yellowstone 
County,  Montana." 


SUMMARY:  Notice  is  hereby  given  that 
certain  areas  are  closed  to  firearms 
target  shooting  fi«m  October  1st,  2003  to 
September  30th,  2004,  to  ^rotect  public 
safety  and  natural  resources.  The  closed 
areas  are  Shepherd  Ah-Nei,  21-Mile, 
and  Acton  Ah-Nei  areas  and  are  legally 
described  as: 

That  area  of  public  lands  commonly 
referred  to  the  "Shepherd  Area,"  or 
"Shepherd  Ah  Nei"  located  at: 
T  4  N,  R  27  E, 

Sec.  24,  NEV4,  SVz; 

Sec.  25,  all. 

Sec.  36,  all. 
T  3  N,  R  27  E, 

Sec.  1.  all. 
T  4  N,  R  28  E, 

Sec.  19,  all. 

Sec.  20,  WVz. 

Sec.  30,  Lots  1,  2,  NV2NEV4. 

Sec.  31,  all 
T  3  N,  R  28  E, 

Sec.  6,  Lots  3,  4,  7.  8,  9, 10. 11,  12.  EV2, 
Principal  Montana  Meridian,  and 
That  area  of  public  lands  commonly  referred 
to  the  "21-Mile  Area  "located  north  of 
Billings  and  west  of  the  Roundup  Road, 
Highway  87  North  and  the  21  Mile  Road  at: 
T  4  N,  R  25  E, 

Sec.  24,  all.  Principal  Montana  Meridian, 
and 
That  area  of  public  lands  commonly  referred 
to  as  the  "Acton  Area"  or  "Acton  Ah-Nei" 
located  east  of  Broadview,  Montana  at: 
T  4  N,  R  25  E, 

Sec.  31,  EV2. 
T  3  N,  R  25  E, 

Sec.  5,  all. 

Sec.  6,  Lots  1, 

Sec.  7,  Lots  1, 
EV2; 

Sec.  8,  all.  « 

Sec.  9,  all. 

Sec.  17,  afl. 

Sec.  20,  NV2  NV2.  Principal  Montana 
Meridian,  all  in  Yellowstone  County,  in 
the  State  of  Montana. 
Closure  signs  will  be  posted  at  the  major 
entry  points  to  this  area.  Maps  of  the  closure 
and  information  may  be  obtained  from  the 
Billings  Field  Office. 

DATES:  This  Closure  will  be  in  effect 
from  October  1st,  2003  to  September  30, 
2004,  unless  superceded  by  permanent 
rulemaking  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  S.  Brooks,  Field  Manager,  BLM, 
Billings  Field  Office,  P.O.  Box  36800, 
5001  Southgate  Drive,  Billings,  MT 
50107-6800  or  call  406-896-5013. 

Discussion  of  the  Emergency  Closure: 
This  extension  of  the  emergency  closme 
is  necessary  for  the  management  of 
actions,  activities,  and  public  use  on 
certain  public  lands  which  may  have,  or 
are  having,  adverse  impacts  on  persons 
using  public  lands,  on  property,  and  on 
resources  located  on  public  lands  imtil 
permanent  management  action  can  be 
taken.  The  Billings  Field  Office,  in 
conjunction  with  the  Resource  Advisory 


,  2,  SV2,  NEV4; 

,  2,  EV2  NWV4,  EV2  SWV4, 
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Committee  will  host  a  working  group  of 
interested  members  of  the  public  to 
resolve  the  issues  of  resource  damage 
and  conflicts  with  other  users. 

While  hikers,  horseback  riders, 
mountain  bicyclists  and  other  users  can 
schedule  their  use  around  published 
hunting  seasons  for  safety  reasons;  they 
are  not  able  to  avoid  random  target 
shooting.  Local  conditions  including 
heavy  timber  and  rough  terrain  reduce 
visibility  and  increase  the  hazard  to 
other  users  from  target  shooters.  As  a 
result  recent  incidents  involving 
random  target  shooting  have  resulted  in 
endangerment  and  injury  to  other  users. 
In  addition,  resource  damage  is 
occvirring  from  the  accumulation  of 
debris  from  target  materials.  To  reduce 
the  incidence  of  future  conflicts,  three 
areas  of  public  land  known  as  the  Acton 
Area,  21-Mile  Area,  and  Shepherd  Ah- 
Nei,  located  north  of  Billings,  Montana 
are  being  closed  to  target  shooting  with 
firearms.  These  areas  will  remain  open 
to  himting  by  licensed  hunters  during 
seasons  administered  by  the  Montana 
Department  of  Fish,  Wildlife  and  Parks. 

This  Emergency  Closm-e  does  not 
apply  to  other  lands,  specifically  the 
"17-Mile"  area  located  west  of  Highway 
87,  north  of  Billings,  Montana,  on  the 
Crooked  Creek  Road. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  43  CFR  9268.3  (d)(l)(i)  and 
43  CFR  8364.1(a)  the  Bureau  of  Land 
Management  will  enforce  the  following 
Emergency  Closure  on  public  lands 
within  the  closed  area. 

Emergency  Closure 

1.0    Emergency  Closure  of  Certain 
Public  Lands  to  Target  Shooting. 

The  following  is  prohibited: 

The  discharge  of  firearms  for  the 
purpose  of  target  shooting. 

(2.0)  Exceptions: 

(a)  This  regulation  does  not  apply  to 
the  hunting  of  lawful  game  by  licensed 
hunters  during  seasons  administered  by 
the  Montana  Department  of  Fish, 
Wildfife  and  Parks. 

(b)  This  regulation  does  not  apply  to 
archery  marksmanship  at  fixed  targets 
affixed  to  a  backstop  sufficient  to  stop 
and  hold  target  or  broad-head  arrows  or 
the  use  of  compressed  gas  paintball 
projectors. 

(c)  This  regulation  does  not  apply  to 
special  target  shooting  events,  which 
may  be  authorized  by  the  authorized 
officer  imder  special  permit. 

Penalties:  Tne  authority  for  this 
closure  is  found  under  section  303(a)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733  (a)  and  43  CFR  9268.3(e)(2),  43 
CFR  8360.0-7,  and  43  CFR  8365.1-6). 
Violations  of  this  regulation  are 


pimishable  by  a  fine  in  accordance  with 
the  Sentencing  Reform  Act  of  1984  (18 
U.S.C.  3551  et  seq.),  and/or 
imprisonment  not  to  exceed  12  months 
for  each  offense. 

Dated:  September  18,  2003. 
Sandra  S.  Brooks, 

Field  Office  Manager,  Billings  Field  Office. 
[FR  Doe.  03-24340  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  4310-SS-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1020  (Final)] 
Barium  Carbonate  From  China 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pm-suant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  of  barium  carbonate, 
provided  for  in  subheading  2836.60.00 
of  the  Heirmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  September  30, 
2002,  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Conmierce  by  Chemical  Products 
Corporation,  Cartersville,  GA.  The  final 
phase  of  the  investigation  was 
scheduled  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  Commerce  that 
imports  of  barium  carbonate  from  China 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  final  phase  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federsd 
Register  of  April  16,  2003  (68  FR 
18670).  The  hearing  was  held  in 
Washington,  DC,  on  July  31,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 


'  The  record  is  defined  In  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 


The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
September  19,  2003.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3631  (September  2003) 
entitled  Barium  Carbonate  from  China: 
Investigation  No.  731-TA-1020  (Final). 

By  order  of  the  Commission. 

Issued:  September  22,  2003. 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  03-24338  Filed  9-25-03;  8:45  am] 
BHJJNGCOOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-1023  (Final)] 

Certain  Ceramic  Station  Post 
Insulators  from  Japan 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  September  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Cutchin  (202-205-3396),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION:  On  Jiily 
21,  2003,  the  Commission  established  a 
schedule  for  the  conduct  of  the  final 
phase  of  the  subject  investigation  (68  FR 
43162).  The  Commission  is  changing  its 
hearing  date  and  subsequently  revising 
its  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  Requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  October  20,  2003;  the 
prehearing  conference  will  be  held  at 
the  U.S.  international  Trade 
Commission  Building  at  9:30  a.m.  on 
October  23,  2003;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  October  15,  2003;  the 
deadline  for  filing  prehearing  briefs  is 
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.October  22,  2003;  the  Y    uing  will  be 
held  at  the  U.S.  Intemaiional  Trade 
Commission  Building  at  9:30  a.m.  on 
October  2^,  2003;  and  the  deadline  for 
filing  posthearing  briefs  and  written 
statements  is  November  5,  2003. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  cited  above  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  September  22,  2003. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
(FR  Doc.  03-24337  Filed  9-25-03:  8:45  am] 
BHXMGCOOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  National  Council  on 
Problem  Gambling,  Inc.,  Civil  Action 
No.  1:03CV01278;  Public  Comments 
and  Plaintiff's  Response 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)  and 
(d),  the  United  States  hereby  publishes 
below  the  written  comments  on  the 
proposed  Final  Judgment  in  United 
States  of  America  v.  National  Council 
on  Problem  Gambling,  Inc.,  Civil  Action 
No.  l:p3CV01278  filed  in  the  United 
States  District  Court  for  the  District  of 
Columbia,  together  with  the  United 
States'  response  to  the  comments. 
Copies  of  the  comments  and  the  United 
States'  response  are  available  for 
inspection  at  the  United  States" 
Department  of  Justice,  Antitrust 
Division,  325  Seventh  Street.  NW.,  Suite 
200,  Washington,  DC  20530.  and  at  the 
Office  of  the  Clerk  for  the  United  States 
District  Court  for  the  District  of 
Columbia,  E.  Barrett  Prettyman 
Building.  333  Constitution  Ave.  NW.. 
Washington.  DC  20001. 

|.  Robert  Kramer, 

Director  of  Operations,  Antitrust  Division. 

Response  to  Public  Comments 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h)  ("APPA"  or 
"Tunney  Act"),  the  United  States 
hereby  responds  to  the  public  comments 
received  regarding  the  Proposed  Final 
Judgment'in  this  case. 


I.  Backgro^d 

On  June  k  3,  2003,  the  United  States 
filed  a  Coniplaint  alleging  that  the 
National  Council  on  Problem  Gambling. 
Inc.  ("NCPG")  had  orchestrated  an 
unlawful  territorial  allocation  of 
problem  gaftibling  products  and  services 
along  state  lines  in  violation  of  section 
1  of  the  Shisrman  Act,  15  U.S.C.  1. 
Simultanec  usly  with  the  filing  of  the 
Complaint,  the  United  States  filed  a 
Proposed  F  inal  Judgment.  A 
Competitive  Impact  Statement  ("CIS") 
was  also  fil  sd  with  the  Court  at  that 
time,  and  p  ublished  in  the  Federal 
Register,  a]  ang  with  the  Proposed  Final 
Judgment.  ( in  June  26,  2003  (see  68  FR 
38093).  Pui  suant  to  15  U.S.C.  16(c),  a 
summary  o  the  terms  of  the  Proposed 
Final  Judge  lent  and  CIS  was  published 
in  The  Was  hington  Post,  a  newspaper  of 
general  cirqulation  in  the  District  of    • 
Columbia,  iuring  the  period  of  June  24 
through  30,  2003. 

Under  th  s  consent  order,  NCPG  is 
prohibited  rom  directly  or  indirectly 
initiating,  a  iopting.  or  pursuing  any 
agreement,  arogram,  or  policy  that  has 
the  purpose  or  effect  of  prohibiting  or 
restraining  my  Problem  Gambling 
Service  Pro/ider  ("PGSP")  from:  (1) 
Selling  pro  ilem  gambling  services  in 
any  state  oi  territory  or  to  any  customer; 
or  (2)  subm  tting  competitive  bids  in 
any  state  or  territory  or  to  any  customer. 
The  NCPG  s  also  prohibited  from 
directly  or  :  ndirectly  adopting, 
disseminati  ig,  publishing,  seeking 
adherence  t  o  or  facilitating  any 
agreement,  :ode  of  ethics,  rule,  bylaw, 
resolution,  jolicy,  guideline,  standard, 
certificatioi  .  or  statement  made  or 
ratified  by  i  n  official  that  has  the 
purpose  or  jffect  of  prohibiting  or 
restraining ;  iny  PGSP  from  engaging  in 
any  of  the  a  3ove  practices,  or  that  states 
or  implies  t  lat  any  of  these  practices 
are,  in  then  selves,  unethical, 
unprofessio  lal.  or  contrary  to  the  policy 
of  the  NCPC ;. 

The  cons<  int  order  further  provides 
that  the  NC  'G  is  prohibited  from 
adopting  or  enforcing  any  standard  or 
policy  that  las  the  purpose  or  effect  of: 
(1)  Requiric  i  that  any  PGSP  obtain 
permission  rom.  inform,  or  otherwise 
consult  wit    another  PGSP  before 
selling  prot  em  gambling  services  or 
submitting  >ids  for  the  provision  of 
problem  gai  [ibling  services  in  any  state 
or  territory  i  )r  to  any  customer;  or  (2) 
requiring  th  it  any  PGSP  contract  with, 
provide  a  fe  3  or  a  portion  of  revenues 
to.  or  othen  ase  remunerate  any  other 
PGSP  as  a  n  suit  of  selling  problem 
gambling  se  rvices  in  emy  state  or 
territory  or  o  any  customer.  Finally,  the 
NCPG  is  pr(  hibited  from  adopting  or 


enforcing  any  standard  or  policy  or 
taking  any  action  that  has  the  purpose 
or  effect  of:  (1)  Sanctioning,  penalizing 
or  otherwise  retaliating  against  any 
PGSP  for  competing  with  any  other 
PGSP;  or  (2)  creating  or  facitating  an 
agreement  not  to  compete  between  two 
or  more  PGSPs. 

The  sixty-day  period  for  public 
comments  expired  on  August  29,  2003. 
As  of  today,  the  United  States  has 
received  written  comments  from:  (1) 
Joseph  E.  Finnerty,  James  A.  Gentry, 
Fred  Gottheil.  and  John  Warren  Kindt  of 
the  Gambling  Research  Group 
("Gambling  Research  Group");  (2) 
Kathleen  M.  Scanlan.  Executive  Director 
of  the  Massachusetts  Council  on 
C'^mpulsive  Gambling.  Ind., 
("Massachusetts  Council");  and  (3) 
Richard  A.  Johnson,  CEO.  and  Glen 
Gorelick,  Director,  of 
Problemgambling.com. 
Responsiblegaming.com.  and 
Safegamingsystem.com 
("Problemgambling.com").  The  United 
States  has  carefully  considered  the 
vie'vs  expressed  in  these  comments,  but 
nothing  in  the  comments  has  altered  the 
United  States'  conclusion  that  the 
Proposed  Filial  Judgment  is  in  the 
public  interest.  Pursuant  to  Section 
16(d)  of  the  Tunney  Act.  the  United 
States  is  now  filing  with  this  Court  its 
response  to  such  comments.  Once  these 
comments  and  this  response  are 
published  in  the  Federal  Register,  the 
United  States  will  have  ful'v  complied 
with  the  Tunney  Act  and      11  file  a 
motion  for  entry  of  the  Proposed  Final 
Judgment. 

II.  Response  to  Public  Comments 

A.  Gambling  Research  Group's 
Comment 

The  Gambling  Research  Group  asserts 
that  "a  majority  of  experts  would 
probably  argue  that  this  entire  market 
[for  services  to  pathological  and 
problem  gamblers]  is  currently 
dominated  by  problem  gambling  service 
providers  (PGSPs)  who  are  involved  in 
direct  or  indirect  vertical  relationships 
[with  Gambling  Related  Organizations 
("GROs")]  resulting  in  those  PGSPs 
being  dominated  or  substantially 
influenced  by  various  GROs."  The 
comment  asserts  that  co  itrol  of  the 
PGSPs  by  GROs  may  result  in  less 
effective  services  to  pathological  and 
problem  gamblers  because  GROs  benefit 
financially  from  the  excessive  wagering 
of  these  troubled  gamblers.  Thus,  the 
Gcunbling  Research  Group  recommends 
that  the  NCPG  be  required  to  reveal  all 
donations  and  influences  impacting 
upon  its  financial  viability  and  to  divest 
itself  from  all  direct  and  indirect 
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associations  and  vertical  and  horizontal 
influences  from  GROs.  (A  copy  of  the 
Gambling  Research  Group's  comment  is 
attached  as  Exhibit  A.) 

The  Proposed  Final  Judgment 
addresses  the  violation  alleged  in  the 
Complaint — an  unlawful  territorial 
allocation  of  problem  gambling  products 
and  services  along  state  lines  in 
violation  of  Section  One  of  the  Sherman 
Act.  While  the  Gambling  Research 
Group's  conmient  raises  interesting 
issues,  it  does  not  address  the  violation 
alleged  in  the  Complaint.  Nothing  in  the 
Gambling  Research  Group's  comment 
changes  the  view  of  the  United  States 
that  the  Proposed  Final  Judgment  is  in 
the  public  interest.  In  making  its 
determination  whether  the  Proposed 
Final  Judgment  is  "in  the  public 
interest,"  the  "court  is  without  authority 
to  'reach  beyond  the  complaint  to 
evaluate  claims  that  the  government  did 
not  make  and  to  inquire  as  to  why  they 
were  not  made.' "  United  States  v. 
Microsoft  Corp.,  231  F.  Supp.  2d  144, 
154  (D.D.C.  2002)  (quoting  United  States 
v.  Microsoft  Corp.,  56  F.  3d  1448, 1459 
(D.D.C.  1995)). 

B.  Massachusetts  Council's  Comment 

The  Massachusetts  Council's 
comment  does  not  state  whether  it 
supports  or  opposes  entry  of  the 
Proposed  Final  Judgment.  Rather,  the 
comment  cites  various  instances  in 
which  the  Massachusetts  Council — as  a 
member  of  NCPG — and  others,  spoke 
out  against  or  disagreed  with  NCPG's 
policy  of  territorial  allocation  of 
problem  gambling  products  and  services 
along  state  lines.  (A  copy  of  the 
Massachusetts  Council's  comment  is 
attached  as  Exhibit  B.)  The  NCPG's 
policy  of  territorial  allocation  is  the 
issue  squarely  addressed  by  the 
Complaint  and  the  Proposed  Final 
Judgment.  Given  the  Massachusetts   ^ 
Council's  stated  disagreement  with  the 
NCPG's  policy  of  territorial  allocation, 
the  United  States  views  this  comment  as 
one  in  support  of  the  entrj*  of  the 
Proposed  Final  Judgment. 

C.  Problemgamhling.com' s  Comment 

Two  executives  of 
Problemgambling.com  stated  that  they 
support  the  Proposed  Final  Judgment 
cmd  it  is  in  the  public  interest.  (A  copy 
of  Problemgambling.com's  comment  is 
attached  as  Exhibit  C.) 

III.  Conclusion 

After  careful  consideration  of  these 
pubic  comments,  the  United  States  has 
concluded  that  entry  of  the  Proposed 
Final  Judgment  will  provide  an  effective 
and  appropriate  remedy  for  the  antitrust 
violation  alleged  in  the  Complaint,  and 


is  therefore  in  the  public  interest. 
Pursuant  to  section  16(d)  of  the  APPA, 
the  United  Sates  is  submitting  these 
public  comments  and  this  response  to 
the  Federal  Register  for  publication. 
After  these  comments  and  this  response 
are  published  in  the  Federal  Register, 
the  United  States  will  move  this  Court 
to  enter  the  Proposed  Final  Judgment. 

Dated:     

Washington,  D.C. 

Respectfully  submitted, 

Isl 

Rosemary  Simota  Thompson, 

IL  Bar  ^6204990,  United  States  Department 

of  Justice,  Antitrust  Division,  209  South 

LaSalle  Street,  Suite  600,  Chicago,  Illinois 

60604,  (312)  353-7530  (telephone),  (312) 

353-4136  (facsimile), 

Rosemary.  Thompson@usdof.gov. 

Certificate  of  Service 

I  hereby  certify  that  I  served  a  copy  of  the 
foregoing  Response  to  Public  Comments  via 

First  Class  United  States  Mail,  this day  of 

,  2003,  on: 

Sanford  M.  Saunders,  Jr.,  Esq.,  Greenberg 
Traurig,  LP,  800  Connecticut  Avenue,  NW., 
Suite  500,  Washington,  DC  20006. 

/s/  ■ 

Rosemary  Simota  Thompson, 
Attorney,  Chicago  Field  Office,  U.S. 
Department  of  Justice,  Antitrust  Division,  209 
South  LaSalle  Street,  Suite  600,  Chicago, 
Illinois  60604,  (312)  353-7530  (telephone). 

EXHIBIT  A 

Gambling  Research  Group 
P.O.  Box  70 
Savoy.  IL  61874 

August  21,  2003 

Marvin  N.  Price,  Jr.,  Chief 

Field  Office 

Chicago  U.S.  Department  of  Justice,  Antitrust 

Division 
209  S.  LaSalle  St.,  Suite  600 
Chicago.  IL  60604 

RE:  U.S.  V.  Nat'l  Coun.  Problem  Gambling, 
.    Inc. 

Dear  Mr.  Price:  This  comment  is  made 
pursuant  to  68  Fed.  Reg.  38090-98  (June  26, 
2003).  If  the  gambling  industry,  its  affiliates, 
associates,  or  related  ser\'ice  industries 
(hereinafter  gambling  related  organizations: 
GROs)  can  control,  dominate,  or  substantially 
influence  the  expertise  and  policies  at  the 
only  national  organization  (such  as  the 
National  Council  on  Problem  Gambling: 
NCPG)  or  cluster  of  organizations  dealing 
with  pathological  and  problem  gambling 
(Am.  Psychiatric  Ass'n,  Diagnostic  and 
Statistical  Manual  of  Mental  Disorders,  Sec. 
312.31  "Pathological  Gambling"),  the  GROs 
can  control,  dominate,  or  substantially 
influence  both  horizontal  and  vertical 
relationships  regarding  the  expertise  and 
policies  relating  to  nomenclature, 
terminology,  standards,  markets,  and  even 
market  shares.  For  example,  they  have 
ostensibly  supported  the  introduction  of  new 
terms,  such  as  "disordered  gambling"  that 
have  had  the  effect  of  obfuscating  issues  and 
market  segments. 


Two  prime  relevant  markets  consist  of  the 
provision  of  services  to  the  pathological  [i.e., 
compulsive)  gambler  market  segment  and  the 
problem  gambler  market  segment.  (These 
market  segments  are  delimited  in  the  next 
paragraph).  As  indicated  in  68  Fed.  Reg. 
38090  et  seq.,  a  majority  of  experts  would 
probably  argue  that  this  entire  market  is 
currently  dominated  by  problem  gambling 
service  providers  (PGSPs)  who  are  involved 
in  direct  or  indirect  vertical  relationships 
resulting  in  those  PGSPs  being  dominated  or 
substantially  influenced  by  various  GROs.  . 
The  conflict  of  interest  is  that  theoretically 
GROs  would  not  want  to  have  the  most 
effective  or  efficient  PGSP  programs  for 
pathological  and  problem  gamblers  since 
those  gamblers  constitute  creme  market 
segments.  The  analogy  is  to  United  States  v. 
Motor  Vehicles  Manufacturing  Ass'n.  No.  CV 
69-75-JWC  (D.C,  Central  Dist.  Calif.),  1982 
U.S.  Dist.  LEXIS  17850;  Trade  Gas.  (CCH) 
P65, 175,  Oct.  28, 1982  which  resulted  in  a 
consent  decree  prohibiting  major  auto 
manufacturers  from  combining  to  research 
pollution  control  devices.  The  theory  in 
Motor  Ass'n  is  that  they  all  have  incentives 
to  repress  innovation  in  this  area. 

All  of  these  determinations  also  impact  on 
the  identification  of  market  segments  and 
abilities  to  attract  or  market  to  those 
segments — if  any  GRO  should  desire  to  do  so. 
For  example,  the  creme  market  for  gambling 
revenues  apparently  consists  of  the 
pathological  [i.e.,  compulsive)  gambler 
market  segment  (approximately  1-2  percent 
of  the  general  population)  and  the  problem 
gambler  market  segment  (approximately  3-5 
percent  of  the  general  population).  These  two 
segments  account  for  between  10-74  percent, 
of  the  total  dollars  lost  in  all  geographic 
gambling  markets.  (Lesieur,  1998).  As 
indicated  in  the  Final  Report  of  the  1999 
National  Gambling  Impact  Study 
Commission  (e.g.,  page  4—4),  these  market 
segments  are  more  concentrated  near 
gambling  venues.  The  percentages  of  these 
markets  and  their  percentages  of  total  dollars 
lost  to  the  different  types  of  gambling  were 
first  categorized  during  the  1996  annual 
meeting  of  the  National  Council  on  Problem 
Gambling  (NCPG)  and  were  subsequently 
published  as  a  table  in:  Henry  R.  Lesieur. 
Costs  and  Treatment  of  Pathological 
Gambling,  556  Annals  Am.  Acad.  Pol.  &  Sci. 
153, 165  Table  1  (1998)  (Table  1:  "Percentage 
of  Expenditures  by  Problem  Gamblers  for 
Selected  Forms  of  Gambling  by  State  or 
Province").  (See  also  Australian  Productivity 
Commission  1999;  Focal  Research  (1998): 
1997/1998  Nova  Scotia  lottery  players 
survey.) 

Thus,  if  the  GROs  can  control,  dominate, 
or  substantiallv  influence  the  financial 
viability  of  the  NCPG,  the  GROs  almost 
necessarily  control,  dominate,  or 
substantially  influence  the  expertise  and 
policies  relating  to  nomenclature, 
terminology,  standards,  markets,  and  even 
market  shares  among  segments  of  gamblers, 
as  well  as  the  problem  gambling  services 
providers  (PGSPs)  which  service  segments  of 
those  markets. 

Accordingly,  the  NCPG  should  be  required 
to  reveal  all  donations  and  influences 
impacting  upon  the  financial  viability  of  the 
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NCPG  for  the  last  ten  years  and  divest  itself 
from  all  direct  and  indirect  associations  and 
vertical  and  horizontal  influences  from  GROs 
both  now  and  in  the  future. 

In  this  regard,  any  direct  or  indirect 
interlocking  relationships,  both  vertical  and 
horizontal,  between  the  NCrc  and  other 
organizations  do  not  appear  to  be  fully 
discovered,  explored,  or  addressed.  The 
NCPG  and  state  PGSPs  should  be  compelled 
to  divest  themselves  of  any  such 
relationships  from  which  GROs  could  obtain 
quasi-public  or  inside  marketing  advantage 
information. 

Sincerely, 
Joseph  E.  Finnerty 
lames  A.  Gentry 
Fred  Gottheil 
John  Warren  Kindt  :. 

Massachusetts  Council  on  Compulsive 
Gambling 

August  11,2003 

Marvin  N.  Price,  Jr.,  Chief 

Chicago  Field  Office 

U.S.  Department  of  Justice 

Antitrust  Division 

209  S.  LaSalle  St..  Suite  600 

Chicago,  Illinois  60604 

Dear  Mr.  Price:  In  regard  to  the  Civil 
Action  No.  1-03CV01278,  United  States  v. 
National  Council  on  Problem  Gambling,  the 
Massachusetts  Council  on  Compulsive 
Gambling  is  taking  the  opportunity  to 
comment  on  the  Complaint,  proposed  Final 
Judgement,  Stipulation,  and  Competitive 
Impact  Statement  filed  on  June  13,  2003. 

These  documents  refer  to  "the  NCPG  acting 
illegally  to  curtail  competition  by 
establishing  territorial  allocation.'  They  also 
describe  the  state  affiliates  agreeing  with  the 
NCPG  on  these  policies. 

The  Massachusetts  Council  on  Compulsive 
Gambling  would  like  to  call  to  your  attention 
that  it  consistently  during  the  1995-2001 
period  argued  against  territorial  allocation, 
disagreed  with  proposed  policies  related  to 
it,  voted  against  these  policies,  and  in  August 
2000  submitted  a  written  refusal  to  sign  a 
proposed  affiliate  agreement,  in  part,  due  to 
this  issue. 

Also,  during  that  time  period,  the  NCPG 
requested  that  the  Director  of  the  Harvard 
Medical  School,  Division  on  Addictions 
conduct  a  study  designed  to^find  facts  land 
make  recommendations  regarding  the  issue. 
The  Massachusetts  Council  on  Compulsive 
Gambling  participated  by  providing 
interviews  and  again  spoke  against  territorial 
allocation.  The  final  document  provided  to 
NACPG  by  Harvard  Medical  School 
recommended  against  territorial  allocation  of 
problem  gambling  services. 

The  documents  also  refer  to  a  complaint  of 
the  Arizona  Council  against  the  Minnesota 
Council  for  a  successful  bid  on  a  contract 
with  the  Arizona  Lottery  that  resulted  in  a 
hearing  for  both  parties  to  present  their  cases 
-  to  a  committee  of  the  NCPG.  The 
Massachusetts  Council  on  Compulsive 
Gambling  was  selected  to  participate  as  a 
committee  member.  The  committee  was 
charged  with  {>resenting  a  finding  and 
making  recommendations  to  the  NCPG. 
Again,  the  final  report  recommended  against 


territorial  a. 
services. 


EXHIBIT  B 

The  Massachusetts 
Gambling 
attention  in 
affiliates 
with  NCPG 
allocation 
Massachus^ts 
Gambling 
having  opposed 
surfaced 
eliminate 


anl 

itlie: 


Council  on  Compulsive 
ings  this  information  to  your 
order  to  persuade  you  that  state 
not  necessarily  in  agreement 
policies  related  to  territorial 
problem  gambling  services.  The 
Council  on  Compulsive 
Id  like  to  go  on  record  as 
these  policies  since  they 
having  actively  worked  to 


:  w(re 


Thank  yoii  for  vour  attention  to  this. 


Kathleen  M 
Executive 


Sij|cerely, 
Scanlan 
PfrectOF 


EXHIBIT  C 


Richard  A 

Problem 

Responsi 


gai  ibl 


ble  ?i 
Safegamingi  yst 


hnson,  CEO 

ing.com, 
;aming.com, 
em.com, 
ide  Avenue 
lievada  89135 


562-0  132 


10443  Noon  I 
Las  Vegas, 
(702) 

Marvin  N.  I^ice,  Jr 
Chief.  Chic; 
Anti  Trust 
Department 
209  S.  LaSa  I 
Chicagc,  Illi 
August  1,  2q03 


a  JO  Field  Office, 

ivision, 

of  Justice, 

e  Street,  Suhe  600, 
i  lois  60604 


Re:  Civil  Adion 
States  of  Ai^erica 
on  Problem 
Proposed  Judgment 

Dear  Mr, 
comments  d  ited 
proposed  jui  gmen 
the  aforesai* 

Naturally 
feel  free  to 


Richard  A. 
cc:  Rosemar  ■ 


Comments 


given  accorflthg 
and  Penaltie  > 


thj 

(f 

\. 

he 

pibl 


subna  itted 


a  proposed 
Competitive 
filed  with 
the  District 
of  America 
Gambling 
requested  _ 
of  said  notic ; 
hereby 

l.The^ 
render  fair 
among  those 
promoting ' 
defined  in 
Judgment 

Moreover 
to  be  clear 
providers" 
in  the  Unite< 
from  the 


location  of  problem  gambling 


No.  1:03CV01278,  United 
vs  The  National  Council 
Gambling,  Inc.,  Comments  on 
igment 

I  rice.  We  respectfully  attach  our 
July  24,  2003  to  the 
t  dated  June  13,  2003  in 
action. 
i  you  have  any  questions,  please 

Cill. 


Sin  :erelv. 


Jphnson 

Simotff  Thompson 


Pursuant  t>  the  Notice  dated  June  26,  2003 
to  the  Antitrust  Procedures 
Act,  15U.S.C.  16(b) -(h).  that 
inal  Judgment,  Stipulation  and 
Impact  Statement  have  been 
United  States  District  Court  for 
Columbia  in  the  United  States 
National  Council  on  Problem 
and  in  which  said  notice 
ic  comment  within  (60)  days 
,  the  following  response  is 


proposed  settlement  appears  to 
1  unhindered  competition 
persons"  interested  in 
)roblem  gambling  services"  as 
Section  II  (Definitions)  of  the  Final 
June  13,  2003. 
the  aforesaid  document  appears 
'problem  gambling  service 
free  to  do  business  anywhere 
States  without  interference 
National  Council  on  Problem 


da  ;ed 


tiat 
ae  ] 


Gambling,  Iiic.  or  any  of  its  state  affiliates, 
including  but  not  limited  to  Arizona, 
California,  Connecticut,  Florida,  Louisiana, 
Massachusetts,  Minnesota,  New  York  and 
Nevada.  Said  conduct  appears  to  be  set  forth 
in  section  IV,  entitled.  Prohibited  Conduct  of 
the  Final  Judgment. 

As  such,  the  undersigned  support  the 
proposed  final  judgment  between  the  United 
States  of  America  and  the  National  Council 
on  Problem  Gambling,  Inc.  and  its  state 
affiliates.  The  agreement  appears  to  be  in  the 
best  public  interest.  It  promotes  fair  business 
practices  and  assures  a  competitive  process. 
As  a  problem  gambling  service  provider 
("PGSP"),  we  feel  that  it  opens  the  door  to 
a  more  creative  environment  wherein  the 
future  development  and  application  of 
responsible  gaming  and  problem  gambling 
products  and  services  will  be  enhanced.  As 
a  result,  any  damage  to  our  social  system  due 
to  increased  availability  of  gambling  can  be 
mitigated. 

Richard  A.  Johnson, 
CEO,  ProbIemgambling.com., 
ResponsibIegambIing.com., 
Safegamingsystem.com,  10443  Noontide 
Avenue,  Las  Vegas,  Nevada  89135,  (702) 
562-0232. 

Glenn  Gorelick, 

Director,  ProblemgambIing.com, 

Responsiblegaming.com, 

Safegamingsystem.com,  89  Cranbury  Drive, 

Trumbull.  Connecticut  06611.  (203)268- 

0292. 

[FR  Doc.  03-24311  Filed  9-25-03;  8:45  am] 
BILLING  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Internet  Streaming  Media 
Alliance,  Inc. 

Notice  is  hereby  given  that,  on 
September  5,  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Internet  Streaming  Media  Alliance,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  Analog  Devices,  Inc., 
Norwood,  MA;  AOL  Time  Warner,  Inc., 
New  York,  NY;  BitBand  Technologies 
Ltd,  Tel  Aviv,  Israel;  Coding 
Technologies,  Nuremberg,  Germany; 
Content  Guard,  Bethesda,  MD;  Dolby 
Laboratories  Inc.,  San  Francisco,  CA; 
Envivio,  San  Francisco,  CA;  France 
Telecom,  Cesson  Sevigne,  France; 
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Fraunhofer  Institute  for  Integrated 
Circuits,  Erlangen,  Germany;  Hitachi, 
Kawasaki,  Japan;  iVast,  Inc.,  Santa 
Clara,  CA;  Matsushita  Electric 
Industrial,  Kadoma  City,  Japan;  Nagra 
Vision,  Cheseaux,  Switzerland;  National 
Semiconductor  Corporation,  Longmont, 
CO;  NDS  Technologies,  Jerusalem, 
Israel;  NeoMagic  Corporation,  Santa 
Clara,  CA;  net&tv,  Seoul,  Republic  of 
Korea;  Network  Appliance,  Sunnyvale, 
CA;  Nextreaming,  Seoul,  Republic  of 
Korea;  Oki  Electric  Industry  Co.  Ltd., 
Tokyo,  Japan;  On2  Technologies,  New 
York,  NY;  OPTIBASE  Ltd.,  Herzliya, 
Israel;  Philips  Electronics,  Sunnyvale, 
CA;  Sharp  Laboratories  of  America,  Inc., 
Camas,  WA;  Sony  Corporation,  Tokyo, 
Japan;  Standby  Program,  New  York,  NY; 
Sun  Microsystems,  Palo  Alto,  CA; 
Telecom  Italia  Lab,  Torino,  Italy; 
Thomson,  Boulogne,  France;  University 
of  Washington,  Seattle,  WA:  Vbrick 
Systems,  Inc.,  Wallingford,  CT;  and 
Volera,  San  Jose,  CA  have  been  added 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Internet 
Streaming  Media  Alliance.  Inc.  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  8,  2001,  Internet  Streaming 
Media  Alliance,  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  20,  2001  (66  FR  20334). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-24310  Filed  9-25-03;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993~The  Open  Mobile  Alliance 

Notice  is  hereby  given  that,  on  July  7, 
2003,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Open  Mobile 
Alliance  ("OMA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 


damages  under  specified  circumstances. 
Specifically,  Anritsu  Ltd.,  Luton,  United 
Kingdom;  ArcSoft  Inc.,  Fremont,  CA; 
Bitfone  Corporation,  Laguna  Niguel^  CA; 
Chaoticom,  Inc.,  Hampton  Falls,  NH; 
Computer  Associates,  Islandia,  NY;  E28 
(Shanghai)  Ltd.,  Shanghai.  People's 
Republic  of  China;  esmertec  AG, 
Duebendorf,  Switzerland;  Future  Space 
S.A.,  Madrid,  Spain;  Green  Cathedral 
pic,  Cambridge.  United  Kingdom; 
iaSolution  Inc.,  Taipei,  Taiwan;  In- 
Fusio,  Bordeaux,  France;  Incomit  AB, 
Karlstad,  Sweden;  Insignia  Solutions, 
Fremont,  CA;  Intrado,  Longmont,  CO: 
Maptel  Networks,  S.A.U.,  Madrid, 
Spain;  MediaTek  Inc.,  Hsin-Chu  City, 
Taiwan;  mformation  Technologies  Inc., 
Edison,  NJ;  Mobile-Mind,  Inc.. 
Watertown,  MA;  Mobixell  Networks 
Ltd.,  Ra'anana,  Israel;  Nextreaming 
Corporation,  Seoul,  Republic  of  Korea; 
NTT  DATA  Corporation,  Tokyo,  Japan; 
Oksijen  Teknoloji,  Bakirkoy-Istanbul, 
Turkey;  PacketVideo  Corp,  San  Diego, 
CA;  ParthusCeva,  Inc.,  San  Jose,  CA; 
Partner  Communications  Company  Ltd., 
Rosh  Ha'ayin,  Israel;  Plastixense  AB, 
Malmo,  Sweden;  Promotion  Office  for 
Wireless  Communication  Department  of 
Industrial  Technology,  Taipei,  Taiwan; 
Ruksun  Software  Technologies  Pvt.  Ltd.. 
Pune,  India:  SafeNet,  Inc.,  Baltimore, 
MD;  Samoff  Corporation,  Princeton,  NJ; 
SDR  Forum,  New  Hartford,  NY;  Smart 
Fusion  SAS,  Mougins  Cedex,  France: 
Synergenix  Interactive  AB,  Solna, 
Sweden:  VerdiSoft  Corporation,  Palo 
Alto,  CA;  Vilkas  Ltd.,  Lugano, 
Switzerland;  Virgin  Mobile,  Trowbridge, 
United  Kingdom;  VoiceAge  Corporation, 
Montreal.  Quebec,  Canada;  and 
WiderThan.com.  Seoul,  Republic  of 
Korea  have  been  added  as  parties  to  this 
venture.  Teleca  Software  Solutions  is 
now  called  Teleca  Mobile  Technologies, 
Lund,  Sweden:  and  Viair,  Inc.  is  now 
called  Visto  Corporation,  Seattle,  WA. 

The  following  companies  had  their 
memberships  canceled:  Digital  Bridges, 
LTD.  Dunfermline.  United  Kingdom; 
and  Mobilesys  Inc.,  Mountain  View.  CA. 

The  following  company  has  resigned: 
Ad  Vitam,  Pont-Du-Chateau,  France. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OMA  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  18,  1998.  OMA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  31,  1998  (63  FR 
72333). 


The  last  notification  was  filed  with 
the  Department  on  April  7,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  16.  2003  (68  FR  26648). 

Dorothy  B.  Fountain, 

DeputyDirectorof  Operations.  Antitrust 
Division. 

[PR  Doc.  03-24309  Filed  9-25-03:  8:45  am) 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Spray  Drift  Task  Force 

Notice  is  hereby  given  that,  on  August 
25,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Spray  Drift  Task 
Force  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recover)^ of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  membership  held  by 
Bayer  Corporation,  Pittsburgh.  PA  has   , 
been  transferred  to  Bayer  CropScience 
LP,  Research  Triangle  Park,  NC:  and  the 
membership  formerly  held  by  Cedar 
Chemical  Corporation.  Memphis.  TN, 
but  acquired  by  Mahkeshim-Agan.  N.A.. 
New  York,  N\'  in  bankruptcy,  was 
transferred  to  LG  Life  Sciences,  Ltd., 
Seoul,  Republic  of  Korea. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Spray  Drift 
Task  Force  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  15.  1990.  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  July  5.  1990 
(55  FR  27701). 

The  last  notification  was  filed  with 
the  Department  on  March  3,  2003.  A 
notice  was  published  in  the  Federal 
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Register  pursuant  to  section  6(b)  of  the 
Act  on  April  4,  2003  (68  FR  16553). 

Dorodiy  B.  Fountain, 

Deputy  Director  of  Opemtions,  Antitrust 

Division. 

[FR  Doc.  03-24308  Filed  9-25-03;  8:45  am] 

BIUMG  CODE  4410-1 1-M 


DEPARTMENT  OF  LABOR 

Emptoyment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes, -constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in,  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


impractica  and  contrary  to  the  public 
interest.     [ 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  o  r  on  the  date  written  notice 
is  receivea  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accorda|ice  with  the  provisions  of  29 
CFR  parts  J  and  5.  Accordingly,  the 
applicable  [decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  eve^  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  2^  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  lerein,  and  which  are 
contained  n  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The:  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractor^  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govemmeiital  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encourage4  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  aiformation  and  self- 
explanatory  forms  for  the  purpose  of 
submitting' this  data  may  be  obtained  by 
writing  to  fhe  U.S.  Department  of  Labor, 
Employm^t  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Detefminations,  200  Constitution 
Avenue,  NW^.,  Room  S-3014, 
Washingto  i,  DC  20210. 

Modificatii  m  to  General  Wage 
Deternuna|ion  Decisions 

The  number  of  the  decisions  listed  to 
the  Goveninent  Printing  Office 
docimient  ^ntitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  plated  Acts"  being  modified 
are  listed  bjy  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  mod  fied. 

Volume  I 

None 
Volume  n 

None 
Volume  Ul 

None 
Volume  IV 

None 
Volume  V 

None 


Volume  VI 

None 
Volume  VII 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  doaunent  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  valued-added 
features  such  as  electronic  delivery  of 
modified  wage  decisions  directly  to  the 
user's  desktop,  the  ability  to  access  prior 
wage  decisions  issued  diuing  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  bom.:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Dated:  Signed  at  Washington,  E)C,  this 
22nd  Day  of  September  2003. 
Terry  Sullivan, 

Acting  Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  03-24297  Filed  9-25-03;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Design  section 
(Challenge  America-Access  and 
Heritage/Preservation  categories)  will  be 
held  on  October  15-16,  2003  in  Room 
716  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting,  from  11:45 
a.m.  to  12:45  p.m.  on  October  16th,  will 
be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9  a.m.  to  5  p.m.  on 
October  15th,  and  from  9  a.m.  to  11:45 
a.m.  and  12:45  p.m.  to  2:30  p.m.  on 
October  16th,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicemts.  In  accordance  with  the 
determination  of  the  Chairman  of  April 
30,  2003,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(6)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  (202)  682-5532, 
TDY-TDD  (202)  682-5496,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5691., 

Dated:  September  22,  2003. 

Sherry  Hale, 

Staff  Assistant,  Panel  Operations,J^ational 
Endowment  for  tiw  Arts. 

[FR  Doc.  03-24434  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  7537-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Media 
Arts  section  (Challenge  America-Access 
and  Heritage/Preservation  categories), 
will  be  held  on  October  9-10,  2003  in 
Room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  This  meeting 
will  be  held  from  9  a.m.  to  6  p.m.  on 
October  9th  and  from  9  a.m.  to  5:30  p.m. 
on  October  10th. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  April  30,  2003,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(6)  of  section  552b  of  Title 
5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
202/682-5691. 

Dated:  September  22,  2003. 
Sherry  Hale, 

Staff  Assistant,  Panel  Operations,  National 

Endowment  for  the  Arts. 

(FR  Doc.  03-24457  Filed  9-25-03;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for  Materials 
Research;  Sunshine  Act  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

NAME:  Proposal  Review  Panel  for 
Materials  Research  (1203). 
DATES  AND  TIMES:  October  8.  2003—8 
am-11  pm;,  October  9,  2003 — 8  am-11 
pm;  October  10,  2003—8  am-l:30  pm. 
PLACE:  National  High  Magnetic  Field 
Laboratory  (NHMFL).  Florida  State 
University,  Tallahassee,  FL. 
TYPE  OF  MEETING:  Part-open. 
CONTACT  person:  Dr.  Hugh  Van  Horn, 
Director,  National  Facilities,  Division  of 


Materials  Research,  Room  1065, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone  (703)  292-4920,  e-mail: 
hvanhom@nsf.gov 

PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 
progress  of  the  National  High  Magnetic 
Field  Laboratory  located  at  Florida  State 
University,  the  University  of  Florida, 
and  Los  Alamos  National  Laboratoi^'. 

AGENDA: 

Wednesday,  October  8 

8a-8:45a — Closed — Executive  Session 

8:50a-2p — Open — Subcommittee  review 
of  900  MHz  Magnet  System 

2p-llp — Closed — Executive  Session, 
review  and  drafting  of  report 

Thursday,  October  9 

8a-8:30a — Closed — Executive  Session 

8:30a-12n — Open — Overview  of 
NHMFL 

Review  of  User  Programs 

Review  of  Magnetic  Resonances  User 
Programs 

Magnet  Science  &  Technology 
Programs  and  Goals 

1 2 :00n-l  p — Closed — Executive  Session 

1  p-6 :  30p — Open — Educational 
Outreach  &  Public  Awareness 

Vision  and  Goals 

Tour  of  NHMFL 

Post  Session 

6:30p-ll  p — Closed — Executive 
Session,  review  and  drafting  of 
report 

Friday,  October  10 

Closed — Meetings  with  Institutional 
*  Representatives 

Review  and  prepare  site  visit  report 

Reason  for  Late  Notice:  Due  to 
unexpected  delays  and  complications 
with  the  administrative  processes. 

Reason  for  Closing:  The  work  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries  and 
personal  information  concerning 
individuals  associated  with  the 
proposal.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  September  24.  2003. 
Susanna  E.  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  03-24529  Filed  9-24-03;  12:23  pm] 
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NUCLEAR  REGULATORY 

coymssiON 

[Docket  Na  50-247] 

Entergy  Nuclear  Operations,  Inc.; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR-26  issued  to  Entergy 
Nuclear  Operations,  Inc.  (ENO  or  the 
licensee)  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  2 
(IP2),  located  in  Westchester  County, 
New  York. 

The  proposed  amendment,  requested 
by  ENO  in  a  letter  dated  March  27, 
2002,  as  supplemented  by  letters  dated 
May  30,  2002,  July  10,  2002,  October  10, 
2002,  October  28.  2002,  November  26, 

2002,  December  18,  2002,  January  6, 

2003,  January  27.  2003.  February  26. 
2003,  April  8.  2003,  May  19,  2003,  June 
23,  2003,  June  26,  2003,  July  15,  2003, 
August  6,  2003,  and  September  11, 
2003,  represents  a  full  conversion  from 
the  Current  Technical  Specifications 
(CTS)  to  a  set  of  Improved  Technical 
Specifications  (ITS)  based  on  NUREG- 
1431,  "Standard  Technical 
Specifications  (STS)  for  Westinghouse 
Plants,"  Revision  2,  dated  April  2001. 
NUREG-1431  has  been  developed  by 
the  Commission's  staff  through  working 
groups  composed  of  both  NRC  staff 
members  and  industry  representatives, 
and  has  been  endorsed  by  the  staff  as 
part  of  an  industry-wide  initiative  to 
standardize  and  improve  the  Technical 
Specifications  (TSs)  for  nuclear  power 
plants.  As  part  of  this  submittal,  the 
licensee  has  applied  the  criteria 
contained  in  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22,1993  (58  FR  39132), 
to  the  CTS  and  using  NUREG-1431  as 

a  basis,  proposed  an  ITS  for  IP2.  The 
criteria  in  the  Final  Policy  Statement 
was  subsequently  added  to  10  CFR 
50.36,  "Technical  Specifications,"  in  a 
rule  change  that  was  published  in  the 
Federal  Register  on  July  19, 1995  (60  FR 
36953)  and  became  effective  on  August 
18, 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
involve  restructuring,  reniunbering. 
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rewording  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  no  t  affecting  technical  content 
or  substant  lally  revising  an  operating 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  thej  attributes  of  NUREG-1431 
and  does  n^t  involve  technical  changes 
to  the  CTS.  The  proposed  changes 
include:  (a)  Providing  the  appropriate 
numbers,  ^c.  for  NUREG-1431 
bracketed  information  (information  that 
must  be  supplied  on  a  plant-specific 
basis,  and  il>?hich  may  change  from  plant 
to  plant),  (b)  identifjdng  plant-specific 
wording  fo  system-names,  etc.,  and  (c) 
changing  N  UREG-1431  section  wording 
to  conform  to  existing  licensee 
practices.  £  uch  changes  are 
administrai  ive  in  nature  and  do  not 
impact  init  ators  of  analyzed  events  or 
assumed  mitigation  of  accident  or 
transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
component?,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  TSs. 
Relocated  (Xianges  are  those  CTS 
requirements  that  do  not  satisfy  or  fall 
within  anypf  the  four  criteria  specified 
in  the  10  CFR  50.36(c)(2)(ii)  and  may  be 
relocated  tq  appropriate  licensee- 
controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  the 
attachment  [of  the  licensee's  March  26, 
2002.  submittal,  which  is  entitled, 
"ApplicatiJn  of  NRC  Selection  Criteria, 
Including  t$e  CTS  to  ITS  Disposition 
and  Relocafion  Matrix"  (Split  Report)  in 
Volume  1  of  the  submittal.  The  affected 
structures,  fystems,  components  or 
variables  ar  3  not  assumed  to  be 
initiators  oi  analyzed  events  and  are  not 
assumed  to  mitigate  accident  or 
transient  e\i  ents.  The  requirements  and 
surveillana  ss  for  these  affected 
structures,  i  y stems,  components,  or 
variables  w  11  be  relocated  from  the  TSs 
to  administ  atively  controlled 
dociunents  such  as  the  quality 
assurance  p  rogram,  the  final  safety 
analysis  rej  ort  (FSAR).  the  ITS  Bases, 
the  Technic  al  Requirements  Manual 
that  is  incoi  porated  by  reference  in  the 
FSAR,  the  Gore  Operating  Limits 
Report,  the  Dffsite  Dose  Calculation 
Manual,  th(  Inservice  Testing  (1ST) 
Program,  or  other  licensee-controlled 
documents.  Changes  made  to  these 
documents  will  be  made  pursuant  to  10 
CFR  50.59  ( r  other  appropriate  control 
mechanisms,  and  may  be  made  without 
prior  NRC  rfeview  and  approval.  In 
addition  thi '  affected  structures, 
systems,  co:  nponents,  or  variables  are 
addressed  i  i  existing  surveillance 
procedures  that  are  also  subject  to  10 


CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
STS  that  is  more  restrictive  than  the 
CTS  that  the  licensee  proposes  to  adopt 
in  the  ITS.  the  licensee  has  provided  an 
explanation  as  to  why  it  has  concluded 
that  adopting  the  more  restrictive 
requirement  is  desirable  to  ensure  safe 
operation  of  the  facility  because  of 
specific  desigii  features  of  the  plant. 

Less  restrictive  changes  are  mose 
where  CTS  requirements  are  relaxed  or 
eliminated,  or  new  plant  operational 
flexibility  is  provided.  The  more 
significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  removal  from  the  TSs  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specffic 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
Improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1431  were 
reviewed  by  the  NRC  staff  and  found  to 
be  acceptable  because  they  are 
consistent  with  ciirrent  licensing 
practices  and  NRC  regulations.  The 
licensee's  design  is  being  reviewed  to 
determine  if  the  specific  design  basis 
and  licensing  basis  are  consistent  with  ' 
the  technical  basis  for  the  model 
requirements  in  NUREG-1431,  thus 
providing  a  basis  for  the  ITS,  or  if 
relaxation  of  the  requirements  in  the 
CTS  is  warranted  based  on  the 
justification  provided  by  the  licensee. 

These  administrative,  relocated,  more 
restrictive,  and  less  restrictive  changes 
to  the  requirements  of  the  CTS  do  not 
result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 
different  from  the  requirements  in  both 
the  CTS  and  the  STS  NUREG-1431. 
These  beyond  scope  issues  to  the 
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conversion,  listed  in  the  order  of  the 
applicable  ITS  specification  or  section, 
as  appropriate  (from  ITS  3.6.9  to  ITS 
3.8.7)  are  as  follows: 

1.  The  licensee  added  ITS  Limiting 
Condition  for  Operation  (LCO)  3.6.9 — 
Isolation  Valve  Seal  Water  System  to  the 
proposed  IP2  ITS.  NUREG-1431  does 
not  include  an  STS  for  this  system, 
because  very  few  plants  have  this  kind 
of  system.  The  CTS  provides  a  base  set 
of  requirements  which  the  staff  will  use 
to  evaluate  the  licensee's  proposed 
change  for  parameters  such  as  allowable 
out-of-service  time  and  surveillance 
requirements. 

2.  The  licensee  added  ITS  LCO 
3.6.10— Weld  Channel  and  Penetration 
Pressurization  System  (WC&PPS)  to  the 
proposed  IP2  ITS.  The  WC&PPS  is 
designed  to  continuously  pressurize  the 
space  between  selected  containment 
isolation  valves,  containment  piping 
penetration  barriers,  and  most  of  the 
weld  seam  channels  installed  on  the 
inside  of  the  containment  liner. 
Pressurization  by  the  WC&PPS  provides 
a  means  of  monitoring  the  containment 
leakage  of  the  affected  barriers.  WC&PPS 
pressure  is  maintained  above 
Palatmospheric  pressure],  so  the  system 
may  also  reduce  out  leakage  from  the 
containment  during  an  accident, 
although  it  is  not  credited  for  doing  so. 
There  are  no  regulatory  requirements  or 
guidance  for  this  system.  NUREG-1431 
does  not  include  an  STS  for  this  system, 
because  very  few  plants  have  this  kind 
of  system. 

3.  The  licensee  added  ITS  3.7.2— 
Main  Steam  Isolation  Valves  (MSfVs) 
and  Main  Steam  Check  Valves  (MSCVs) 
to  the  proposed  IP2  ITS.  CTS  3.4B 
allows  all  4  MSIVs  to  be  inoperable  for 
up  to  72  hours  prior  to  requiring 
initiation  of  plant  shutdown.  The 
proposed  ITS  LCO  3.7.2,  required  action 
C.l,  allows  only  one  MSIV  to  be 
inoperable  for  up  to  72  hours  prior  to 
requiring  initiation  of  a  plant  shutdown. 
If  more  than  one  MSIV  is  inoperable  in 
Mode  1  (and  not  closed);  ITS  LCO  3.03 
is  immediately  applicable  and  a  plant 
shutdown  must  be  initiated  within  1 
hour.  Proposed  ITS  3.7.2  deviates  from 
STS  3.7.2  which  allows  all  4  MSIVs  to 
be  inoperable  for  up  to  72  hours  prior 

to  requiring  initiation  of  plant 
shutdown. 

4.  The  licensee  proposed  ITS  LCO 
3.7.3  for  Main  Feedwater  Isolation  to 
add  requirement  for  operability, 
allowable  out  of  service  times  and 
surveillance  requirements  (SR)  which 
are  deviations  from  the  Scope  of  STS 
conversion. 

5.  The  licensee  proposed  ITS  LCO 
3.7.8  of  72  hours  allowed  out  of  service 
time  which  is  less  restrictive  (i.e.. 


longer)  than  the  STS  allowed  out  of 
service  time  of  12  hours,  without 
adopting  NUREG-1431,  STS  LCO  3.7.8 
Notes  1  and  2,  for  the  service  water 
pumps. 

6.  The  licensee  proposed  ITS  LCO 
3.8.1  to  replace  the  current  CTS  3.7  and 
requires  that  onsite  and  offsite  electrical 
power  systems  are  operable  in  Modes  1, 
2,3,  and  4.  Current  requirements  of  CTS 
3.7  specify  that  requirements  for  onsite 
emd  offsite  electrical  power  systems  are 
applicable  only  when  the  reactor  is 
critical  and,  therefore  requires  only  that 
the  reactor  be  made  subcritical  when 
requirements  are  not  met.  CTS  4.6  do 
not  establish  any  requirements  for  the 
periodic  verification  of  correct  breaker 
alignment  and  indicated  power 
availability  for  offsite  circuits. 

7.  The  licensee  proposed  the 
following  SRs  for  ITS  LCO  3.8.3— Diesel 
Fuel  Oil  and  Starting  Air: 

(a)  ITS  SR  3.8.3.1  requfrement  for 
verification  regarding  the  emergency 
diesel  generator  fuel  oil  inventory  in  the 
fuel  oil  storage  tanks  is  relaxed. 

(b)  Proposed  ITS  does  not  adopt  STS 
SR  3.8.3.2  requirement  for  verification 
regarding  the  lube  oil  inventory;  and 

(c)  The  licensee  added  new  sections 
to  specify  a  range  of  pressure  limits  and 
impose  LCOs  and  SRs  for  the  starting  air 
receivers.  CTS  does  not  currently  have 
these  requfrements. 

8.  The  licensee  proposed  ITS  LCO 
3.8.4,  "DC  Sources — Operating"  and 
associated  ITS  SR  3.8.4  which  are  less 
restrictive  than  CTS  3.7.B.5  and  CTS 
3.7.B.6.  CTS  3.7.B.5  and  CTS  3.7.B.6 
allow  one  of  the  four  batteries  to  be 
inoperable  for  24  hours  if  the  associated 
charger  is  operable  or  allow  one  of  the 
foiu-  chargers  to  be  inoperable  for  24 
hours  if  the  associated  battery  is 
operable. 

9.  The  licensee  originally  proposed 
ITS  LCO  3.8.6  which  did  not  include  a 
requirement  to  verify  battery  float 
current  every  7  days  in  accordance  with 
STS  3.8.6,  but  required  7  days  with 
associated  conditions.  The  original 
proposed  ITS  3.8.6  was  a  deviation  from 
STS  3.8.6  that  specified  the  7-day 
interval  requirement. 

10.  The  licensee  originedly  proposed 
ITS  LCO  3.8.7,  "Inverter— Operating" 
originally  limits  the  time  the  inverter 
may  be  inoperable  to  7  days  in  its  March 
27,  2002.  submittal  in  lieu  of  24  hours 
as  recommended  by  NUREG-1431.  The 
staff  was  concerned  that  the  7-day  LCO 
was  too  long  and  also  was  not  consistent 
with  NUREG-1431. 

11.  The  licensee  proposed  ITS  5.5.11, 
"Diesel  Fuel  Oil  Testing  Program," 
which  is  a  deviation  from  STS  5.5.13. 
The  current  CTS  and  UFSAR  do  not 
have  any  requirements  for  testing  diesel 


fuel  oil.  Proposed  ITS  5.5.11  adds  a  new 
program,  "Diesel  Fuel  Oil  Testing."  to 
require  that  a  diesel  fuel  oil  testing 
program  is  maintained  with  specific  TS 
requirements  for  acceptance  criteria  and 
testing  frequency. 

iP2  design  and  licensing  basis 
requires  that  each  DG  has  an  onsite 
imderground  storage  tank  containing  oil 
for  48  hours  of  minimum -safeguards 
load  and  a  DG  fuel  oil  reserve  with 
sufficient  fuel  to  support  an  additional 
5  days  of  operation.  ITS  5.5.11  will 
establish  separate  fuel  oil  testing 
programs  for  onsite  underground  storage 
tanks  and  the  DG  fuel  oil  reserve  tanks. 
The  proposed  ITS  adds  to  the 
Administrative  Control  Section  of  the 
TS  a  new  diesel  fuel  oil  testing  program. 
It  also  incorporates  several  editorial 
changes  in  order  to  make  the  ITS 
consistent  with  the  STS.  With  a  few 
exceptions,  this  program  follows  the 
requirements  specified  in  the  STS. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  commission's 
regulations. 

By  October  27,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rides  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commi3sion's 
Public  Document  Room,  located  at  One 
White  Flint  North,  Public  File  Area  01 
F21,  11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland,  or  electronically 
on  the  Internet  at  the  NRC  Web  site 
http://www.nrc.gov/NRC/CFR/ 
index.html.  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Document  Room  Reference  staff 
at  1-800-397-4209,  301^15-4737.  or 
by  e-mail  to  pdr@nrc.gov.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 
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As  required  by  10  CFR  2.714.  a    ' 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 


participate  ully  in  the  conduct  of  the 
hearing,  inc  uding  the  opportunity  to 
present  evic  ence  and  cross-examine 
witnesses 

A  request  for  a  hearing  and  petition 
for  leave  to  ntervene  must  be  filed  with 
the  Secretar  i  of  the  Commission,  U.S. 
Nuclear  Rej  iilatory  Commission, 
Washington^  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  deli'  'ered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  ^  copy  of  the  petition 
should  also  le  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  ( lommission,  Washington, 
DC  20555-0  301,  and  to  Mr.  David  E. 
Blabey,  attoi  ney  for  the  licensee. 

Nontimel; '  filings  of  petitions  for 
leave  to  inte  rvene,  amended  petitions, 
supplement  il  petitions  and/or  requests 
for  hearing  i  irill  not  be  entertained 
absent  a  det  srmination  by  the 
commission  the  presiding  officer  or  the 
presiding  A  omic  Safety  and  Licensing 
Board  that  L  le  petition  and/or  request 
should  be  gi  anted  based  upon  a 
balancing  oi  the  factors  specified  in 
lOCAR  2.71  Ka)(l){l)-(v)  and  2.714(d). 

If  a  reques  t  for  a  hearing  is  received, 
the  Commis  lion's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  re'  iew  and  prior  to  the 
completion  )f  any  required  hearing  if  it 
publishes  a  urther  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  h  azards  consideration  in 
accordance  'vith  10  CFR  50.91  and 
50.92.  For  fi  rther  details  with  respect  to 
the  propose*  1  action,  see  the  licensee's 
application  1  lated  March  27,  2002,  as 
supplement  id  by  letters  dated  May  30, 
2002,  July  1  I,  2002,  October  10,  2002, 
October  28,  2002,  November  26,  2002, 
December  11 1,  2002,  January  27,  2003, 
February  26  2003.  April  8,  2003.  May 
19.  2003.  Ju)  le  23,  2003,  June  26,  2003. 
July  15,  200;  I,  August  6,  2003,  and 
September  11.  2003.  Documents  may  be 
examined,  a  id/or  copied  for  a  fee.  at  the 
NRC's  Publi ;  Document  room,  located 
at  One  Whit  i  Flint  North.  Public  File 
Area  01  F21  11555  Rockville  Pike  (first 
floor).  Rockville.  Maryland.  Publicly 
available  re(  ords  will  be  accessible 
electronical!  y  from  the  Agencywide 
Documents  i  Access  and  Management 
Systems  (AE  AMS)  Public  Electronic 
Reading  Roc  m  on  the  Internet  at  the 
NRC  Web  si  e.  htlpWwww.nTc.gov.  If 
you  do  not  \.  ave  access  to  ADAMS  or  if 
there  are  pre  blems  in  accessing  the 
documents  1  seated  in  ADAMS,  contact 
the  NRC  Pul  lie  Document  Room  (PDR) 
Reference  st  iff  at  1-800-397-4209,  301- 
415-4737  01  by  e-mail  to  pdi@nTC.gov. 


Dated  at  Rockville,  Maryland,  this  17th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Guy  S.  Vissing, 

St.  Project  Manager,  Section  1,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  03-24356  Filed  9-25-03;  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corporation,  Crystal 
River  Unit  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Sections 
50.44, 10  CFR  50.46,  and  10  CFR  Part 
50,  Appendix  K  for  Facility  Operating 
License  No.  DPR-72,  issued  to  Florida 
Power  Corporation  (the  licensee)  for 
operation  of  Crystal  River  Unit  3  (CR- 
3)  located  in  Citrus  County.  Florida.  As 
required  by  10  CFR  51.21.  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  licensee  requests  an  exemption 
from  the  provisions  of:  (1)  10  CFR  50.44, 
"Standards  for  combustible  gas  control 
system  in  light-water-cooled  power 
reactors."  which  provides  requirements 
to  control  hydrogen  generated  by 
zircaloy  or  ZIRLO  fuel  cladding  after  a 
postulated  loss-of-coolant  accident 
(LOCA);  (2)  10  CFR  50.46.  "Acceptance 
criteria  for  emergency  core  cooling 
systems  for  light-water  nuclear  power 
reactors,"  which  requires  the  calculated 
emergency  core  cooling  system  (ECCS) 
performance  for  reactors  with  zircaloy 
or  ZIRLO  fuel  cladding  meet  certain 
criteria;  and  (3)  Appendix  K.  "ECCS 
Evaluation  Models."  which  presumes 
the  use  of  zircaloy  or  ZIRLO  fuel 
cladding  when  doing  calculations  for 
energy  release,  cladding  oxidation,  and 
hydrogen  generation  after  a  postulated 
LOCA. 

The  proposed  action  would  allow  the 
licensee  to  use  the  M5  advanced  alloy 
in  lieu  of  zircaloy  or  ZTRLO.  the 
materials  assumed  to  be  used  in  the 
cited  regulations  for  fuel  rod  cladding  in 
fuel  assemblies  at  CR-3.  M5  alloy  would 
also  be  used  in  fuel  assembly  spacer 
grids,  fuel  rod  end  plugs,  fuel  assembly 
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guides,  and  instrument  tubes.  The  fuel 
assemblies  would  be  loaded  into  the 
CR-3  reactor  core  diu-ing  the  refueling 
outage  in  the  fall  of  2003,  and  used  in 
operation  during  Cycle  14  and  beyond. 
The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  October  23,  2002,  as 
supplemented  by  letters  dated  July  25 
and  August  11,  2003. 

The  Need  for  the  Proposed  Action 

The  Commission's  regulations  in  10 
CFR  50.46(a)(i)  and  10  CFR  Part  50, 
Appendix  K  require  the  demonstration 
of  adequate  ECCS  performance  for  light- 
water  reactors  that  contain  fuel 
consisting  of  uranium  oxide  pellets 
enclosed  in  zircaloy  or  ZIRLO  tubes.  In 
addition,  10  CFR  50.44(a)  addresses 
requirements  to  control  hydrogen 
generated  by  zircaloy  or  ZIRLO  fuel 
after  a  postulated  LOCA.  Each  of  these 
three  regulations,  either  implicitly  or 
explicitly,  assumes  that  either  zircaloy 
or  ZIRLO  is  used  as  the  fuel  rod 
cladding  material. 

In  order  to  accommodate  the  high  fuel 
rod  burnups  that  are  required  for 
modem  fuel  management  and  core 
designs,  Framatome  Cogema  Fuels  (FCF) 
developed  the  M5  advanced  fuel  rod 
cladding  and  fuel  assembly  structural 
material.  M5  is  an  alloy  comprised 
primarily  of  zirconium  (-99  percent) 
and  niobiurn  {~1  percent)  that  has 
demonstrated  superior  corrosion 
resistance  and  reduced  irradiation- 
induced  growth  relative  to  both 
standard  and  low-tin  zircaloy.  However, 
since  the  chemical  composition  of  the 
M5  advanced  alloy  differs  from  the 
specifications  of  either  zircaloy  or 
ZIRLO,  use  of  the  M5  advanced  alloy 
falls  outside  of  the  strict  interpretation 
of  these  regulations.  Therefore,  approval 
of  this  exemption  request  is  needed  to 
permit  the  use  of  the  M5  advanced  alloy 
as  a  fuel  rod  cladding  material  at  CR- 
3. 

Environmental  Impacts  of  the  Proposed 
Action 

Use  of  M5  clad  fuel  will  not  result  in 
changes  in  the  operations  or 
configuration  of  the  facility.  There  will 
be  no  change  in  the  level  of  controls  or 
methodology  used  for  processing 
radioactive  effluents  or  handling  solid 
radioactive  waste.  The  NRC  staff  has 
also  determined  that  the  M5  fuel 
cladding  will  perform  similarly  to  the 
ciurent  resident  fuel.  Accordingly,  the 
proposed  action  will  not  significantly 
increase  the  probability  or  consequences 
of  accidents.  No  significant  changes  are 
being  made  in  the  types  of  any  effluents 
that  may  be  released  off  site.  "There  is  no 
significant  increase  in  the  amount  of 


any  effluents  that  may  be  released  off 
site.  There  is  no  significant  increase  in 
occupational  or  public  radiation 
exposvu^.  Therefore,  there  are  no 
significcuit  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action  (i.e.,  the  "no- 
action"  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  denying  the 
application  and  of  the  proposed 
alternative  are  similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resoiuces  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  Crystal 
River  dated  May  1973. 

Agencies  and  Persons  Consulted 

On  September  17,  2003,  the  NRC  staff 
consulted  with  the  Florida  State  official, 
William  Passetti,  of  the  Florida 
Department  of  Health  Bureau  of 
Radiation  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
conunents. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  23.  2002,  as 
supplemented  by  letters  dated  July  25 
and  August  11,  2003.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville, 
Mar>'land.  Publicly  available  records 


will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-860- 
397-4209  or  301-415^737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  September  2003. 

For  The  Nuclear  Regulatory  Commission. 
Chandu  P.  Patel, 

Project  Manager.  Section  2,  Project 
Directorate  II.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-24357  Filed  9-25-03;  8:45  am] 
WLLmG  «O0E  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
October  1,  2003,  Room  T-2B1,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  October  1,  2003 — 8:30 
a.m.-lO  a.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters. The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  wTitten 
comments  should  notif\'  the  Designated 
Federal  Official,  Dr.  Richard  P,  Savio. 
(telephone:  301-415-7363)  between 
7:30  a.m.  and  4:15  p.m.  (ET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be^ermitted 
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only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 
Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  September  17,  2003. 

Sher  Bahadur. 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

|FR  Doc.  03-24359  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Enei^y  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  "Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  October  1-4,  2003,  11545  Rockville 
Pike,  Rockville,  Maryland.  The  date  of 
this  meeting  was  previously  published 
in  the  Federal  Register  on  Monday, 
November  20,  2002  {67  FR  70094). 

Wednesday,  October  1,  2003, 
Conference  Room  T-2B3,  Two  White 
Flint  North,  Rockville,  Maryland 

10:15  a.m.-10:20  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

10:20  a.m.-12  Noon:  Final  Review  of 
the  Fort  Calhoun  License  Renewal 
Application  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  the  Omaha  Public  Power 
District  regarding  the  License  Renewal 
Application  for  the  Fort  Calhoun  Station 
Unit  1  and  the  associated  final  Safety 
Evaluation  Report  prepared  by  the  staff. 

1  p.m.-S  p.m.:  Interim  Review  of  the 
APIOOO  Design  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  Westinghouse  regarding 
the  resolution  of  open  items  and  related 
matters. 

3:15  p.m.— 4:45  p.m.:  Proactive 
Material  Degradation  Assessment 
Program  (Open)— The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  proposed 
proactive  research  program  for  assessing 
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Thursday,  pctober  2,  2003,  Conference 
Room  T-21  3,  Two  White  Flint  North, 
Rockville,  I  Maryland 

8:30  a.m  -8:35  a.m.:  Opening 
Remarks  h    the  ACRS  Chairman 
(Open)— Tl  le  ACRS  Chairman  will  make 
opening  re:  larks  regarding  the  conduct 
of  the  meet  ng. 

8:35  a.m.  -9  a.m.:  Subcommittee 
Report  on  i  le  Interim  Review  of  the 
License  flei  tewal  Application  for  H.  B. 
Robinson  i>  uclear  Power  Plant  (Open) — 
The  Comm  ttee  will  hear  a  report  by  and 
hold  discu!  sions  with  the  Chairman  of 
the  ACRS  S  ubcommittee  on  Plant 
License  Rei  lewal  regarding  the  review  of 
the  H.  B.  R(  ibinson  License  Renewal 
Applicatioi  and  the  staffs  draft  Safety 
Evaluation  Report  with  open  items. 

9  a.m.-9:l5  a.m.:  Subcommittee 
Report  on  i  ire  Protection  Matters 
(Open) — Tl  e  Committee  will  hear  a 
report  by  ai  id  hold  discussions  with  Fire 
Protection  i  iubcommittee  Chairman 
regarding  n  atters  discussed  at  the 
September  3,  2003  meeting. 

9:30  a.m.  -1 1 .30  a.m.:  Meeting  with 
the  NRC  Cc  mmissioners  (Open) — The 
Committee  will  meet  with  the  NRC 
Commissio  lers  in  the  Commissioners' 
Conference  Room,  One  White  Flint 
North  to  dii  cuss  the  matters  of  mutual 
interest  not  3d  above. 

12:30  p.n  \.-l:30  p.m.:  Review  of  the 
PIRT  Proce  is  (Open)— The  Committee 
will  hear  a  )resentation  by  and  hold 
discussions  with  Dr.  Nourbakhsh,  ACRS 
Senior  Fell(  »w,  regarding  his  review  of 
the  Phenon  ena  Identification  and 
Ranking  Ta  )le  (PIRT)  process. 


1:45  p.m.-S  :45  p.m.:  Operating 
Experience  Assessment  Report — Effects 
of  Grid  Events  on  Nuclear  Power  Plant 
Performance  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  staffs  report  on 
the  effects  of  grid  event  (1985-2001)  on 
nuclear  power  plant  performance  and 
related  matters. 

4  p.m.-6  p.m.:  Format  and  Content  of 
the  NRC  Safety  Research  Program 
Report  (Open) — The  Safety  Research 
Program  Subcommittee  Chairman  will 
discuss  the  format  and  content  of  the 
annual  ACRS  report  to  the  Commission 
on  the  NRC  Safety  Research  Program  as 
well  as  assignments  for  the  ACRS 
members. 

6:15  p.m.-7:30  p.m.:  Preparation  of 
ACRS  Reports  (Open/Closed)— The 
Committee  will  discuss  proposed  ACRS 
reports  on  matters  considered  during 
this  meeting.  In  addition,  the  Committee 
will  discuss  a  proposed  ACRS  report  on 
safeguards  and  security  matters 
(Closed). 

Friday,  October  3,  2003,  Conference 
Room  T-2B3,  Two  White  Flint  North, 
Rockville,  Maryland 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-lO  a.m.:  Draft  Final 
Revision  to  Regulatory  Guide  1.168  (DG- 
1123),  "Verification.  Validation,  Review, 
and  Audits  for  Digital  Computer 
Software  Used  in  Safety  Systems  of 
Nuclear  Power  Plants' [Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  Draft  Final  Revision  to 
Regulatory  Guide  1.168. 

10:15  a.m.-10:45  a.m.:  Subcommittee 
Report  on  Reactor  Fuels  (Open) — The 
Reactor  Fuels  Subcommittee  Chairman 
will  provide  a  brief  report  on  matters 
discussed  during  the  September  29-30, 
2003  meeting. 

10:45  a.m.-ll:45  a.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  including  anticipated 
workload  and  member  assignments. 

1 1 :45  a.m.-12  Noon:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
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Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

1  p.m.-?  p.m.:  Preparation  of  ACRS 
Reports  (Open/Closed)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 
In  addition,  the  Committee  will  discuss 
a  proposed  ACRS  report  on  safeguards 
and  security  matters  (Closed). 

Saturday,  October  4,  2003,  Conference 
Room  T-2B3.  Two  White  Flint  North, 
Rockville,  Maryland 

8:30  a.m.-9  a.m.:  Safeguards  and 
Security  (Closed) — The  Committee  will 
discuss  issues  for  inclusion  in  the  ACRS 
report  on  risk-informed  vulnerability 
assessment  and  risk-informed 
decisionmaking. 

Note:  This  session  will  be  closed  pursuant 
toSU.S.C.  552b(c)(l). 

9  a.m.-l  p.m.:  Preparation  of  ACRS 
Reports  (Open/Closed) — The  Committee 
will  continue  discussion  of  the 
proposed  ACRS  reports  on  matters 
considered  during  its  meeting.  In 
addition,  the  Committee  will  discuss  a 
proposed  ACRS  report  on  Safeguards 
and  Security  matters  (Closed). 

1  p.m.-l  :30  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on^ 
October  11,  2002  (67  FR  63460).  In 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting.  Persons  desiring  to  make  oral 
statements  should  notify  the  Associate 
Director  for  Technical  Support  named 
below  five  days  before  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made  to  allow 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
the  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
Associate  Director  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 


schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  plaiming  to  attend  should  check 
with  the  Associate  Director  for 
Technical  Support  if  such  rescheduling 
would  result  in  major  inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.  L.  92-463, 1  have  determined  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  and 
protect  information  classified  as 
national  securitv  information  pursuant 
toSU.S.C.  552b(c)(l). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  as 
well  as  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
Dr.  Sher  Bahadur,  Associate  Director  for 
Technical  Support  (301-415-  J138), 
between  7:30  a.m.  and  4:15  p.m.,  ET. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
h  ttp  ://wM'w.  nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/ doc-collections/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.,  ET.  at  least  10  days  Vefore  the 
meeting  to  ensure  the  availabi     y  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  September  22,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-24360  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  7590-01 -P 


UNfTED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1  p.m.,  Thursday, 

October  2,  2003;  8:30  a.m.,  Friday, 

October  3,  2003. 

PLACE:  Wilmington.  Delaware,  at  the 

Hotel  DuPont,  11th  &  Market  Streets,  in 

the  King/Sullivan  Room. 

STATUS:  October  2—1  p.m.  (Closed): 

October  3—8:30  a.m.  (Open) 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  October  2 — 1  p.m.  (Closed) 

1.  Financial  Update. 

2.  Strategic  Planning. 

3.  Personnel  Matters  and 
Compensation  Issues. 

Friday,  October  3 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
September  8-9,  2003. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

3.  Board  of  Governors  Calendar  Year 
2004  Meeting  Schedule. 

4.  Office  of  the  Governors  Fiscal  Year 
2004  Budget. 

5.  Preview  of  the  2004  Stamp 
Program. 

6.  Report  on  the  Eastern  Area  and 
South  Jersey  District. 

7.  Tentative  Agenda  for  the  November 
3-4,  2003.  meeting  in  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Johnstone,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475"L'Enfant 
Plaza,  SW.,  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 

William  T.  Johnstone, 

Secretary. 

[FR  Doc.  03-24616  Filed  9-24-03:  2:49  pm] 

BILUNG  CODE  7710-12-M 


RAILROAD  RETIREMENT  BOARD 

Computer  Matching  and  Privacy 
Protection  Act  of  1 988;  Notice  of  RRB 
Records  Used  in  Computer  Matching 

AGENCY:  Railroad  Retirement  Board 
(RRB). 

ACTION:  Notice  of  records  used  in 
computer  matching  programs: 
notification  to  individuals  who  are 
beneficiaries  luider  the  Railroad 
Retirement  Act. 

SUMMARY:  As  required  by  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  RRB  is  issuing  public  notice  of  its 
use  and  intent  to  use,  in  ongoing 
computer  matching  programs,  civil 
service  benefit  and  payment  information 
obtained  firom  the  Office  of  Persoimel 
Management  (OPM). 
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The  purpose  of  this  notice  is  to  advise 
individuals  applying  for  or  receiving 
benefits  under. the  Railroad  Retirement , 
Act  of  the  use  made  by  RRB  of  this 
information  obtained  from  OPM  by 
means  of  a  computer  match. 
ADDRESSES:  Interested  parties  may 
comment  on  this  publication  by  writing 
to  Ms.  Beatrice  Ezerski,  Secretary  to  the 
Board,  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois 
60611-2092. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
LeRoy  Blommaert,  Privacy  Act  Officer, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  6061 1- 
2092,  telephone  number  (312)  751- 
4548. 

SUPPLEMENTARY  INFORMATION:  The 
Computer  Matching  and  Privacy 
Protection  Act  of  1988,  Pub.  L.  100-503, 
requires  a  Federal  agency  participating 
in  a  con^puter  matching  program  to 
publish  a  notice  regarding  the 
establishment  of  a  matching  program. 

Name  of  Participating  Agencies: 
Office  of  Personnel  Management  and 
Railroad  Retirement  Board. 

Purpose  of  the  Match:  The  purpose  of 
the  match  is  to  enable  the  RRB  to  (1) 
identify  affected  RRB  annuitants  who 
are  in  receipt  of  a  Federal  public 
pension  benefit  but  who  have  not 
reported  receipt  of  this  benefit  to  the 
RRB  and  (2)  receive  needed  Federal 
public  pension  benefit  information  for 
affected  RRB  annuitants  more  timely 
and  accurately.  Previously  the  RRB 
relied  on  the  affected  annuitant  to  report 
adjustments  in  the  amoimts  of  such 
public  pension  benefits. 

Authority  For  Conducting  The  Match: 
Sections  3(a)(1),  4(a)(1)  and  4(f)(1)  of  the 
Railroad  Retirement  Act  require  that  the 
RRB  reduce  the  Railroad  Retirement 
benefits  of  certain  beneficiaries  entitled 
to  Railroad  Retirement  employee  and/ or 
spouse/widow  benefits  who  are  also 
entitled  to  a  government  pension  based 
on  their  own  noncovered  earnings.  This 
reduction  is  referred  to  as  Public  Service 
Pension  offset.  Section  224  of  the  Social 
Security  Act  provides  for  the  reduction 
of  disability  benefits  when  the  disabled 
worker  is  also  entitled  to  a  public 
disability  benefit  (PDB).  This  reduction 
is  referred  to  as  PDB  offset.  A  civil 
service  disability  benefit  is  considered  a 
PDB.  Section  224(h)(1)  requires  any 
Federal  agency  to  provide  RRB  with 
information  in  its  possession  that  RRB 
may  require  for  the  purposes  of  making 
a  timely  determination  of  the  amount  of 
reduction  under  section  224  of  the 
Social  Security  Act.  Pursuant  to  5  U.S.C. 
Section  552A(B)(3)  OPM  has  established 
routine  uses  to  disclose  the  subject 
information  toiU^. 


Categories  of  Record  and  Individuals 
Covered:  Th«  records  to  be  used  in  the 
match  and  tli  e  roles  of  the  matching 
participants  i  ire  described  as  follows: 
OMB  will  pn  (vide  RRB  twice  a  year 
with  a  magn<  tic  tape  file  extracted  from 
its  annuity  ai  id  survivor  master  file  of 
its  Civil  Serv  ce  Retirement  and 
Insurance  Re  :ords.  The  Privacy  Act 
System  of  Re  :ord  designation  is  OPM/ 
Central-1.  Tl  e  following  information 
from  this  OP  A  Privacy  Act  System  of 
Records  will  ae  transmitted  to  RRB  for 
the  approxin  ately  2.3  million  records  in 
the  system:  ^  ame,  social  security 
number,  date  of  birth,  civil  service  claim 
number,  first  potential  month  and  year 
of  eligibility  or  civil  service  benefits, 
first  month,  (  ay,  year  of  entitlement  to 
civil  service  )enefits,  amount  of  gross 
civil  service  )enefits,  and  effective  date 
(month,  day,  year)  of  civil  service 
amount,  and  where  applicable,  civil 
service  disab  lity  indicator,  civil  service 
FICA  coverec  month  indicator,  and  civil 
service  total  i  lervice  months.  The  RRB 
will  match  \i  e  Social  Security  number, 
name,  and  d?  te  of  birth  contained  in  the 
OM^  file  aga  nst  the  same  fields  in  its 
Master  Bene:  it  Files.  The  Privacy  Act 
System  of  Re  :ords  designations  for 
these  files  an  i:  RRB-25,  "Research 
Master  Recoi  d  for  Survivor  Beneficiaries 
Under  the  Ra  ilroad  Retirement  Act," 
and  RRB- 26,  "Research  Master  Record 
for  Railroad   Imployees  and  Their 
Dependents."  For  records  that  are 
matched,  the  RRB  will  extract  the  civil 
service  paym  ent  information. 

Inclusive  L  ates  of  the  Matching 
Program  :T]n  >  matching  program  will 
become  effec  live  40  days  after  a  copy  of 
the  agreeraer  t,  as  approved  by  the  Data 
Integrity  Boa  -d  of  each  agency,  is  sent 
to  Congress  i  nd  the  Office  of 
Management  and  Budget,  or  30  days 
after  publication  of  this  notice  in  the 
Federal  Register,  whichever  date  is 
later.  The  m«  tching  program  will 
continue  for  18  months  after  the 
effective  dati  and  may  be  extended  for 
an  additiona  12  months,  if  the 
conditions  si  lecified  in  5  U.S.C, 


552a(o)(2)(D 

The  notice 
addition  to 


aiy 


A  copy  of 
be  furnished 
and  the  Offiqe 
Budget. 

Dated:  September 
By  Authorit  r 
Beatrice  Ezen  d 

Secretary  to  tif 
(FR  Doc.  03- 
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have  been  met. 

we  are  giving  here  in  is 
individual  notice. 


his  notice  has  been  or  will 
to  both  Houses  of  Congress 
of  Management  and 

11,2003. 
of  the  Board. 


Board. 
2  Filed  9-25-03;  8:45  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-12878] 

Issuer  Delisting;  Notice  of  Application 
of  Time  Warner  Company,  LP.,  To 
Withdraw  Its  7V*%  Senior  Dei3entures 
(due  2008)  and  Related  Guarantees  of 
Warner  Communications  Inc.  and 
American  Television  and 
Communications  Corporation,  From 
Listing  and  Registration  on  the  New 
York  Stock  Exchange,  Inc. 

September  22,  2003. 

Time  Warner  Entertainment 
Company,  L.P.,  a  State  of  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchemge  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  7%% 
Senior  Debentures  (due  2003)  and  the 
related  Guarantees  of  Warner 
Communications,  Inc.  ("WCI")  and 
Americarb  Television  and 
Communications  Corporation  ("ATC"), 
each  of  which  is  a  guarantor  of  the 
Debentures  ("Securities"),  from  listing 
and  registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Exchcmge"). 

The  Issuer's  General  Partner  approved 
resolutions  on  August  25,  2003,  to 
withdraw  the  Issuer's  Securities  from 
listing  on  the  NYSE.  On  September  9, 
2003,  the  Board  of  Dfrectors  ("Board") 
of  each  WCI  and  ATC  approved 
resolutions  related  their  guarantees. 

In  its  application  with  the 
Commission,  the  Issuer  stated  the 
following  with  respect  to  its  decision  to 
withdraw  the  Security  from  the 
Exehange:  The  Securities  are  held  by  a 
small  number  of  holders;  there  has  been 
very  little  trading  in  the  Securities  on 
the  NYSE  in  the  23-month  period  from 
September  2001  through  July  2003,  in 
the  aggregate,  only  approximately  $10 
million  principal  amount  of  debentures 
were  traded  on  the  NYSE;  the  Issuer  has 
four  other  debt  seciu-ities  outstanding, 
none  of  which  is  listed  for  trading  on  an 
exchange  (all  are  actively  traded  in  the 
over-the  counter-market);  the  Issuer 
would  prefer  that  all  trading  in  its 
Securities  occur  in  the  over-the-counter 
market. 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  NYSE's 
rules  governing  an  issuer's  voluntary     , 
withdrawal  of  a  seciu"ity  from  listing 
and  registration.  The  Issuer's 
application  relates  solely  to  the 


'  15  U.S.C.  78;(d). 

-■^  17  CFR  240.12d2-2(d). 
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Seciirity's  withdrawal  from  listing  on 
the  NYSE  and  from  registration  under 
section  12(b)  of  the  Acta  and  s^all  not 
affect  its  obligation  to  be  regiitered 
under  section  12(g)  of  the  Act."* 

Any  interested  person  may,  on  or 
before  October  14,  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-24377  Filed  9-25-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [68  FR  53618, 
September  11,  2003] 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  ^IW., 
Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Thursday,  September  18,  2003, 
10  a.m. 

CHANGE  IN  THE  MEETING:  Cancellation  of 
meeting. 

The  Closed  Meeting  scheduled  for 
Thursday,  September  18,  2003,  was 
cancelled. 

For  further  information  please 
contact:  The  Office  of  the  Secretary  at 
(202)  942-7070. 

Dated:  September  23,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary.  -. 

[FR  Doc.  03-24497  Filed  9-24-03;  11:20  am] 

BILUNG  CODE  8010-01-P 
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*  15  U.S.C.  78/(g). 
MJ  CFR  200.30-3(a)(l). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  29,  2003: 

A  Closed  Meeting  will  be  held  on 
Tuesday,  September  30,  2003  at  2  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)  (3),  (5),  (7),  (9){ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday, 
September  30,  2003  will  be: 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Institution  and  settlement  of  injunctive 

actions; 
Formal  orders  of  investigation;  and 
Adjudicatory  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  September  23,  2003. 
Margaret  McFarland, 
Deputy  Secretan'. 

[FR  Doc.  03-24498  Filed  9-24-03:  11:20  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48511;  File  No.  PCAOB  Rte 
No.  2003-05] 

Public  Company  Accounting  Oversight 
Board;  Notice  of  Filing  of  Proposed 
Rules  Relating  to  Compliance  With 
Auditing  and  Related  Professional 
Practice  Standards  and  Advisory  . 
Groups 

September  22,  2003. 

Pursuant  to  section  107(b)  of  the 
Sarbanes-Oxley  Act  of  2002  (the  "Act"), 


notice  is  hereby  given  that  on  July  14, 
2003,  the  Public  Company  Accounting 
Oversight  Board  (the  "Board"  or  the 
"PCAOB")  filed  with  the  SecuriUes  and 
Exchange  Commission  (the  "SEC"  or 
"Commission")  the  proposed  rules 
described  in  Items  I  and  II  below,  which 
items  have  been  prepared  by  the  Board. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rules  from  interested  persons. 

I.  Board's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rules 

On  June  30,  2003,  the  Board  adopted 
rules  relating  to  compliance  with 
auditing  and  related  professional 
practice  standards  and  relating  to 
advisory  groups.  The  proposal  includes 
two  rules  (PCAOB  Rules  3100  and  3700) 
and  a  definition  that  would  appear  in 
Rule  1001.  The  text  of  the  proposed 
rules  is  as  follows: 

Section  1.  General  Provisions 

Rule  1001.  Definitions  of  Terms 
Employed  in  Rules 
***** 

(a)(viii)  Auditing  and  Related 
Professional  Practice  Standards. 

The  term  "auditing  and  related 
professional  practice  standards"  means 
the  auditing  standards,  related 
attestation  standards,  quality  control 
standards,  ethical  standards,  and 
independence  standards  (including  any 
rules  implementing  Title  II  of  the  Act), 
and  any  other  professional  standards, 
that  are  established  or  adopted  by  the 
Board  under  section  103  of  the  Act. 


Section  7.  Professional  Standards 

Part  1 — General  Requirements 

Rule  3100.  Compliance  With  Auditing 
and  Related  Professional  Practice 
Standards 

A  registered  public  accounting  firm 
and  its  associated  persons  shall  comply 
with  all  applicable  auditing  and  related 
professional  practice  standards. 

***** 

Part  7 — ^Establishment  of  Professional 
Standards 

Rule  3700.  Advisory  Groups 

(a)  Formation. 

To  assist  it  in  carrying  out  its 
responsibility  to  establish  auditing  and 
related  professional  practice  standards, 
the  Board  will  convene  one  or  more 
advisory  groups,  in  accordance  with 
section  103(a)(4)  of  the  Act. 

(b)  Composition. 

Advisory  groups,  in  combination  or  as 
sub-groups  designated  by  the  Board 
within  one  advisory  group,  will  contain 
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individuals  with  expertise  in  one  or 
more  of  the  following  area — 

(1)  accounting; 

(2)  auHiting;  » 

(3)  corporate  finance; 

(4)  corporate  governance; 

(5)  investing  in  public  companies;  and 

(6)  other  areas  that  the  Board  decnxs 
to  be  relevant  to  one  or  more  auditing 
or  related  professional  practice 
standards. 

(c)  Selection  of  Members  of  Advisory 
Groups. 

Members  of  advisory  groups  will  be 
selected  by  the  Board,  in  its  sole 
discretion,  based  upon  nominations, 
including  self-nominations,  received 
from  any  person  or^brganization. 

Note:  The  Board  will  announce,  from  time 
to  time,  periods  during  which  it  will  receive 
nominations  to  an  advisory  group.  During 
those  periods,  nominations  may  be  submitted 
by  any  person  or  organization,  including,  but 
not  Jimited  to,  any  investor,  any  accounting 
firm,  any  issuer,  and  any  institution  of  ^igher 
learning. 

(d)  Personal  Membership. 
Membership  in  an  advisory  group  will 

be  personal  to  the  individuals  selected 
to  serve  on  the  advisory  group.  A 
member's  functions  and  responsibilities, 
including  attendance  at  meetings,  may 
not  be  delegated  to  others. 

(e)  Ethical  Duties  of  Advisory  Group 
Members. 

Members  of  an  advisory  group  shall 
comply  with  EC3.  EC8(a),  EC9,  and, 
with  respect  to  any  private  publication 
or  public  statement  about  the  Board  or 
any  advisory  group  or  any  of  the 
activities  of  the  Board  or  any  advisory 
group,  EClO  of  the  Board's  Ethics  Code. 
.     (f)  Ad  Hoc  Task  Forces. 

The  Board  may,  in  its  discretion, 
establish  ad  hoc  task  forces.  The 
membership  of  such  task  forces  may 
include,  but  is  not  limited  to,  advisory 
group  members.  To  the  extent  not 
otherwise  required,  members  of  ad  hoc 
task  forces  shall  comply  with  paragraph 
(e)  of  this  Rule. 

n.  Board's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rules 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rules  and  discussed  any 
comments  it  received  on  the  proposed 
rules.  The  text  of  these  statements  may 
be  examined  at  the  places  specified  in 
Item  rV  below.  The  Board  has  prepared 
simmiaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Board's  Stptemeat  of  the  Purpose  of, 
and  Statutor][  Basis  for,  the  Proposed 
Rules 

(a)  Purpose 

(i)  Rules  ldoi(a}(viii)  and  3100. 

Rule  1001(a)(viii)  defines  "auditing 
and  related  p  lofessional  practice 
standards"  ai  the  auditing  standards, 
related  attest  ition  standards,  quality 
control  stancsrds,  ethical  standards,  and 
'  independenc ;  standards  (including  any 
rules  implem  gnting  Title  II  of  the  Act), 
and  any  othe  ■  professional  standards, 
that  are  estab  ished  or  adopted  by  the 
Board  under  section  103  of  the  Act 
(hereafter  referred  to  in  this  Section  A. 
as  "Standard*"). 

Section  lOX(a)  of  the  Act  directs  the 
Board,  by  rul  3,  to  establish  auditing  and 
related  attest  ition  standards,  quality 
control  stand  wds,  and  ethics  standards 
"to  be  used  b  y  registered  public 
accounting  fi  rms  in  the  preparation  and 
issuance  of  a  idit  reports,  as  required  by 
[the]  Act  or  t  le  rules  of  the  Commission, 
or  as  may  be  lecessary  or  appropriate  in 
the  public  in  erest  or  for  the  protection 
of  investors.'  Section  iU3(b)  of  the  Act 
also  directs  t  le  Board  to  establish 
independenc  3  standards  to  implement, 
or  as  authorised  under.  Title  II  of  the 
Act.' 

As  a  corollkry  to  the  Board's  statutory 
authority  to  (  stablish  and  amend 
Standards,  al  public  accounting  firms 
that  are  regis  ered  with  the  Board  must 
the  Board's  Standards 
ement  is  implicit  in  the 
Act,  the  Boaiti  has  codified  the 
obligation  of  registered  firms  to  comply 
with  the  Boaj  d's  Standards  in  Rule 
3100.  Any  re  ;istered  public  accounting 
firm  or  perso  i  associated  with  such  a 
firm  that  fail!  to  adhere  to  applicable 
Boaid  Standi  rds  may  be  the  subject  of 
a  Board  disci  jlinary  proceeding  in 
accordance  v  ith  section  105  of  the  Act. 2 


comply  with 
While  this  re  51 


1  Rep(  rt 


'  See  also 
Housing,  and  Vr  tan 
2673,  S.  Rep.  No 
Committee  has 
authority  in  this 
effective  operatic  n 
bearings  by  a  nufnber 
Rules  adopting 
professional  pra<}tice 
the  Commission 
(hat  thef^ommistion 
professional  stai  dards 
that  practice  bef(  re 
it  and  that  the  Commissi 
institute  proceei 
including  those 
professional 
2(a)(10).  3(c)(2) 

^In  addition, 
of  the  Board's 
in  the  same 
Exchange  Act  of|l934 
rules  and  regula 
person  violating  thi 


.  prai  ti 


tie. 
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of  the  Committee  on  Banking, 

Affairs.  U.S.  Senate,  on  S. 

107-205  (July  26,  2002)  ("The 

c  included  that  the  Board's  plenary 

irea  is  essential  for  the  Board's 

,  a  position  taken  during  the 

of  witnesses*    *   *").  Board 
modifying  auditing  and  related 

standards  require  approval  by 
In  addition,  the  Board  recognizes 
may  also  establish 
applicable  to  accountants 
it  and  audit  reports  filed  with 
ion  has  the  authority  to 
ngs  to  amend  the  Board's  Rules, 
at  establish  auditing  and  related 
ce  standards.  See  sections 
md  107(b)(5)  of  the  Act. 

Act  provides  that  kny  violation 
is  to  be  treated  for  all  purposes 
as  a  violation  of  the  Securities 
15U.S.C.  78a  e/seq.,  or  the 
ons  issued  thereunder,  and  any 
"  e  Board's  Rules  "shall  be  subject 


In  general,  the  Board's  Standards  will 
apply  to  registered  public  accounting 
firms  and  their  associated  persons  in 
connection  with  their  audits  of  (and 
related  attestations  concerning)  the 
financial  statements  of  issuers,  as 
defined  in  section  2(a)(7)  of  the  Act,  and 
those  firms'  auditing  and  related 
attestation  practices. 

(ii)  Rule  3700. 

While  the  Board  will,  by  rule, 
establish  Standards,  it  recognizes  that 
the  development  of  such  Stemdards 
should  be  an  open,  public  process  in 
which  investors,  the  accounting 
profession,  the  preparers  of  financial 
statements,  and  others  will  have  the 
opportimity  to  participate.  To  this  end, 
as  discussed  in  PCAOB  Release  No. 
2003-005  (April  18,  2003),  the  Board 
intends  to  provide  for  a  public  comment 
process  on  proposed  standards.^  The 
Board's  staff  will,  of  course,  be  actively 
involved  in  the  standards-setting 
process,  but  the  Board  also  encourages 
proposals  and  recommendations  on  its 
standards-setting  agenda  and  standards 
development  projects  from  the  public. 
Moreover,  in  order  to  obtain  the  advice 
of  a  broad  range  of  experts,  the  Board 
has  determined  to  form  an  advisory 
group,  the  Standing  Advisory  Group 
("SAG"),  which  may  be  divided  into 
sub-groups  by  the  Board  if  the  need  for 
specialized  advice  arises.  Finally,  the 
Board  may  also  establish  one  or  more  ad 
hoc  task  forces  to  assist  the  staff  with 
the  drafting  of  technical  language, 
among  other  things. 

Section  103(a)(4)  of  the  Act  provides 
that  the  Board  shall  "convene,  or 
authorize  its  staff  to  convene,  such 
expert  advisory  groups  as  may  be 
appropriate  *   *  *  to  make 
recommendations  concerning  the 
content  (including  proposed  drafts)  of 
auditing,  quality  control,  ethics, 
independence,  or  other  standards 
required  to  be  established  under  this 
section."  The  Board  has  decided 
initially  that  it  is  likely  to  exercise  this 
authority  by  convening  the  SAG  to 
participate  in  the  standards-setting 
process.  Rule  3700  addresses  the 
formation,  composition,  and  other  beisic 
matters  concerning  advisory  groups, 
including  the  SAG. 

(1)  Role,  Size  and  Composition. 

The  role  of  the  SAG  will  be  to  assist 
the  Board  in  reviewing  existing 


to  the  same  penalties,  and  to  the  same  extent,  as  for 
a  violation  of  (the  Exchange]  Act  or  such  rules  or 
regulations."  Section  3(b)(1)  of  the  Act. 

^  hi  response  to  PCAOB  Release  No.  2003-005, 
the  Board  received  several  comments  relating  to  the 
process  by  which  the  Board  will  establish 
standards.  While  this  release  is  intended  to  address 
only  the  adoption  of  Rules  3100  and  3700,  the 
Board  will  nevertheless  take  these  comments  into 
consideration  in  its  standards-seUing  work. 
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Standards,  in  evaluating  proposed 
Standards  recommended  by  Board  staff, 
Board-formed  technical  task  forces  or 
others  and  recommending  to  the  Board 
new  or  amended  Standards.  The  role  of 
the  SAG  will  not  ordinarily  include 
technical  drafting  (which  will  be 
performed  by  the  Board's  staff,  with  the 
assistance  of  ad  hoc  task  forces,  when 
necessary).  Instead,  the  Board  will  look 
to  the  SAG  to  provide  advice  and 
insight  as  to  the  need  to  formulate  new 
Standards  or  change  existing  Standards 
and  opinions  on  the  impact  of  proposed 
new  or  changed  Standards. 

The  Board  contemplates  that  the  SAG 
initially  Will  have  approximately  25 
members.  As  noted  above,  the  Board 
may,  based  on  the  circimistances  of 
particular  projects,  prior  to  or  after  the 
formation  of  the  SAG,  form  ad  hoc  task 
forces  of  specially  qualified  persons 
selected  by  the  Board  to  assist  it  with 
specific  projects.  Members  of  any 
appointed  ad  hoc  task  force  may  or  may 
not  be  members  of  the  SAG. 

The  SAG  will  be  composed  of 
individuals  with  a  variety  of 
backgrounds,  including  practicing 
auditors,  preparers  of  financial 
statements,  investors  (both  individual 
and  institutional),  and  others.*  In  order 
to  achieve  this  diversity,  the  Board 
expects  that  no  one  field  of  expertise 
will  predominate  among  the  SAG 
membership.  Although  SAG  members 
may  be  employed  or  otherwise  affiliated 
with  particular  organizations,  the  Board 
expects  SAG  members  to  serve  in  their 
individual  capacities  and  not  to  serve  as 
representatives  of  particular  interests, 
groups  or  employers. 

(2)  Nominations  of  SAG  Members 
In  determining  appointments  to  the 

SAG,  the  Board  intends  to  solicit 
nominations,  including  self- 
nominations.  Interested  parties  will 
have  45  days  fi-om  the  date  of  the 
Board's  Notice  ("Notice")  to  the  public 
to  submit  nominations  on  a  form  which 
will  be  provided  in  the  Notice. 
Interested  parties  who  have  submitted 
nominations  prior  to  the  publication  of 
the  Notice,  will  be  sent  nomination 
forms  for  completion  at  the  time  of 
publication  of  the  Notice. 

(3)  Qualifications 

In  evaluating  nominations  for  the 
SAG,  the  Board  will  seek  individuals 
with  an  interest  in  the  quality  of  the 
audits  of  public  companies.  The  Board 
may  also  consider  certain  factors  in 
determining  SAG  appointments 
including  but  not  limited  to  the 
following — 


(a)  SAG  members  will  be  individuals 
of  integrity,  with  an  understanding  of 
the  responsibilities  for  and  the  natvu*  of 
financial  disclosure  required  under  the 
securities  laws  and  the  obligations  of 
accoimtants  with  respect  to  the 
preparation  of  and  issuance  of  audit 
reports  with  respect  to  such  disclosures; 
and 

(b)  SAG  members  will  have  a  working 
knowledge  of  one  or  more  of  the 
following  subjects  and  a  general 
understanding  of  the  remaining 
subjects — 

•  generally  accepted  auditing 
standards  (as  developed  by  previous 
auditing  standards  setting  bodies  and 
adopted  by  the  Board  as  Standards  and, 
in  the  futiu-e,  as  set  fi-om  time  to  time 
by  the  Board); 

•  generally  accepted  accounting 
principles; 

•  the  creation,  audit  or  analysis  of 
public  financial  statements; 

•  public  company  corporate 
governance;  and 

•  other  fields  that  the  Board  deems  to 
be  relevant. 

(4)  Term 

Unless  the  appointment  is  revoked  for 
cause,  as  determined  by  the  Board,  or 
unless  the  SAG  member  volimtarily 
resigns  from  the  SAG,  membership  on 
the  SAG  will  be  for  a  term  of  two  years; 
provided,  however,  that  approximately 
50  percent  of  the  initial  members  will  be 
appointed  for  a  tiiree-year  term  to  assure 
continuity.  Members  will  not  be  limited 
in  the  number  of  terms  that  they  may 
S3rve. 

(5)  Conditions  of  Membership 
Rule  3700(d)  specifically  states  that 

members  of  the  SAG  will  serve  in  their 
individual  capacities  and  therefore  may 
not  delegate  their  duties,  including 
attendance  at  meetings,  as  SAG 
members.  In  addition,  each  appointee  to 
the  SAG  shall  agree  in  writing  to  the 
following  "conditions  of  membership" 
in  order  to  avoid  potential  conflicts  of 
interest  and  to  assure  that  the  Board's 
standards-setting  agenda  is  met — 

(a)  to  serve  on  a  voluntary  basis 
without  compensation  from  the  Board;  ^ 

(b)  to  seek  constructive  resolutions  to 
issues  raised  by  the  Board  for  the  SAG; 

(c)  to  act  in  the  public  interest  in  his 
or  her  individual  capacity  and  not  as  a 
representative  of  any  constituency; 

(d)  to  attend  at  least  75  percent  of  all 
SAG  meetings;  ^ 


(e)  to  agree  to  spend,  V  an  expected 
minimum,  between  50  and  100  hours 
per  year  on  SAG  matters  or  such 
reasonably  greater  amount  of  time  as 
may  be  necessary  to  achieve  the  goals  of 
the  SAG  and  the  Board; ' 

(f)  to  refrain  from  using  his  or  her 
position  on  the  SAG  to  influence  Board 
members  or  Board  staff  on  matters 
directly  affecting  that  SAG  member  or 
his  or  her  employer,  business  partners 
or  clients; " 

(g)  to  recuse  himself  or  herself,  or 
otherwise  withdraw  from,  consideration 
of  any  matter  before  the  SAG  or  the 
Board  directly  affecting  such  SAG 
member,  his  or  her  employer,  business- 
partners  or  clients.  If  recusal  or 
withdrawal  is  not  practical  in  either 
such  member's  or  the  Board's  opinion, 
such  SAG  member  shall  resign  from  the 
SAG;  9 

(h)  to  be  bound  by  EC3,  EC8(a),  ECQ; 
and,  with  respect  to  any  private 
publication  or  public  statement 
regarding  the  Board  or  the  SAG  or  any 
of  the  activities  of  the  Board  or  the  SAG, 
EClO  of  the  Board's  Ethics  code;  lo 

(i)  to  annually  certify  his  or  her 
continuing  compliance  with  "the 
conditions  of  membership;"  and 

(j)  to  agree  to  any  such  other 
provisions  that  the  Board  may  deem 


*  The  Board  also  anticipates  appointing 
individuals  from  academia  and  State  accounting 
regulators,  among  others,  to  the  SAG. 


^  SAG  members  shall  be  entitled  to 
reimbursement  for  documented  reasonable  travel 
expenses  relating  to  participation  in  official  SAG 
meetings  or  other  SAG  activities. 

^  Attendance  may  be  in  person  or  by  telephohe  or 
teleconference.  SAG  members  who  fail  to 
participate  in  the  minimum  number  of  meetings 
shall  be  subject  to  removal  by  the  Board  unless 


excused  from  attendance  by  the  Chair  of  the  SAG 
for  good  reason. 

'  During  the  first  year  of  the  SAG.  members  may 
expect  to  spend  more  than  the  minimniTi  number 
of  hours  on  SAG  matters. 

*  SAG  members  are  not  precluded  from  appearing 
or  practicing  before  the  Board  regarding  matters 
generally  aSecting  all  issuers  or  registered  public 
accoimting  firms,  including,  indirectly,  the 
member,  his  or  her  employer,  business  partners  or 
clients.  Accordingly,  a  SAG  memb^  who  is 
employed  by  a  registered  public  accounting  firm 
would  be  permitted  to  be  involved  in  preparing  a 
comment  on  a  Board  rule  proposal  that  generally 
affects  all  issuers  or  registered  public  accounting 
firms. 

"  Matters  generally  a&ecting  issuers  or  registered 
public  accounting  firms,  even  though  affecting  the 
SAG  member,  his  or  her  employer,  business 
partners  or  clients,  shall  not  require  the  member  to 
recuse  or  withdraw  him  or  herself  from 
consideration  of  the  matter  or  to  resign  from  SAG.    . 
The  Board  expects  that  most  standards-setting 
projects  will  affect  issuers  (or  categories  of  issuers) 
and  registered  public  accounting  firms  and  their 
associated  persons  in  a  generally  similar  manner: 
however,  if  a  standard  would  have  a  unique  or 
disproportionate  effect  oh  a  particular  issuer  or 
firm,  a  SAG  member  employed  by  that  issuer  or 
firm  would  be  required  uiider  Ruile  3700  to  recuse 
himself  or  herself 

'"  The  text  of  the  Ethics  Code  as  adopted  by  the 
PCAOB  on  Juine  30,  2003  is  available  on  the  PCAOB 
Web  site.  In  PCAOB  Release  No  2003-008  (June  30, 
2003),  the  Board  clarified  that  for  purposes  of 
applying  EC8(a)  to  SAG  members,  ihe  SAG 
members  shall  not  be  considered  to  lack 
independence  or  objectivity  with  regard  to  SAG 
matters  merely  because  they  (or  their  employer, 
business  partners  or  clients)  are  subject  to  the  direct 
or  indirect  oversight  of  the  Board. 
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necessary  to  avdW  even  the  appearance 
of  a  conflict  of  interest.  ^ ' 

(6)  Meetings  and  Board  Relations. 

The  Board  nas  determined  that  the 
first  Chair  of  the  SAG  will  be  the 
Board's  Chief  Auditor  and  Director  of 
Professional  Standards  who  will  be  a 
non-voting  member  of  the  SAG.  The 
Board  will  approve  the  agenda  for  all 
smnual,  semi-annual  or  quarterly  SAG 
meetings  as  set  forth  below.  Agenda 
items  may  also  be  added  where  the  . 
Board  determines  that  the  assistance  of 
the  SAG  is  required  in  response  to 
emerging  issues  or  problems.  The  Chair 
will  be  responsible  for  preparing  the 
meeting  agenda,  organizing  and 
overseeing  meetings,  conference  calls 
and  related  activities,  acting  as  the 
general  liaison  to  the  Board  and 
finalizing  all  submissions  to  the  Board 
based  on  the  SAG  recommendations. 

The  SAG  will  hold  an  annual  meeting 
to  discuss  the  agenda  presented  to  the 
SAG  on  the  annual  standards-setting 
process  and  related  matters.  The  SAG 
will  also  hold  a  semi-annual  meeting. 
Both  the  annual  and  the  semi-annual 
meetings  will  be  open  to  the  public. 
Meetings  of  the  SAG  may  also  be  held, 
at  the  direction  of  the  Board  or  the 
Chair,  during  the  intervening  quarters. 
In  addition,  at  the  direction  of  the  Chair, 
monthly  meetings  of  the  SAG  may  be 
held,  by  video  or  teleconference,  for  the 
Board's  staff  to  report  on  new  issues 
raised  by  the  Board  for  the  SAG's 
consideration  and  to  discuss  the  status 
of  pending  issues.  Final  decisions  on 
recommendations  to  the  Board  and 
related  activities  will  be  conducted  at 
the  annual,  semi-annual,  or  other  open 
meeting  of  the  SAG.'^  The  meetings 
held  in  the  quarters  between  the  annual 
and  semi-aimual  meeting,  if  any,  and 
the  monthly  meetings  ■will  not  generally 
be  open  to  the  public. 

If  so  directed  by  the  Chair  of  the  SAG, 
the  SAG  may  convene  hearings, 
roundtable  discussions  or  other  fact- 
finding activities  designed  to  assist  the 
SAG  in  the  development  of 
recommendations  on  new  or  amended 


' '  The  Commission  understands  that  paragraphs 
(f)  and  (g)  of  the  conditions  of  membership  are 
intended  to  implement  particular  aspects  of  Rule 
3700(e).  In  addition,  the  Commission  understands 
that  paragraph  (j)  is  intended  to  address  other 
individual  conflict  of  interest  situations  of  advisory 
group  members  that  may  arise,  as  distinct  from 
rules  of  general  applicability  that  would  be  subject 
to  Commission  approval. 

12  The  Board  expects  the  SAG  to  make  decisions 
in  an  efficient  and  speedy  manner.  To  this  end,  the 
SAG  need  not  defer  decisions  on  recommendations 
for  the  annual  or  semi-annual  open  meetings. 
Rather,  at  the  direction  of  the  Chair,  the  SAG  may 
make  decisions  on  recommendations  at  any 
meeting,  so  long  as  it  is  open  to  the  public  in  some 
manner,  including,  at  the  direction  of  the  Chair, 
telephonically. 


Standards  otj  other  recommendations  to 
the  Board. 

Decisions  5n  whether  a 
recommends  tion  should  be  made  to  the 
Board  will  b  ( by  a  majority  of  the  SAG 
members  pre  sent  in  person  or  by  video 
or  teleconfer  mce.  Recommendations 
fit)m  the  SA(  I  will  be  presented  to  the 
Board  at  an  <  pen  meeting  of  the  Board. 
Such  recomi  lendations  will  be 
provided  in  vriting,  including 
dissenting  oi  tinions,  if  any,  by  SAG 
members.  Tl  e  Board  retains  the 
exclusive  au  hority  to  adopt,  modify,  or 
reject  any  Si*  G  recommendation,  in  its 
sole  discreti(  n,  in  order  to  protect 
investors  by  mproving  the  fairness  and 
reliability  of  corporate  disclosures  as  set 
forth  in  the  1  iCt. 

(b)  Statutory'  Basis 

The  statuti  try  basis  for  the  proposed 
rules  is  Title  I  of  the  Act. 

B.  Board's  S  atement  on  Burden  on 
Competition 

The  Board  does  not  believe  that  the 
proposed  ru  es  will  result  in  any  burden 
on  competiti  an  that  is  not  necessary  or 
appropriate  n  furtherance  of  the 
purposes  of  he  Act.  Under  the  proposed 
rule  concern  ng  compliance  wiUi 
standards,  al  registered  public 
accounting  f  rms  and  their  associated 
persons  mus  t  comply  with  all 
applicable  ai  iditing  and  related 
professional  practice  standards.  The 
functional  e<  uivalent  of  this 
requirement  is  found  in  the  Act,  which 
provides  for  the  Board  to  impose 
sanctions  on  registered  firms  or 
associated  pi  srsons  who  violate  such 
standards,  ai  id  the  codification  of  that 
requirement  in  the  Board's  rules  does 
not  add  to  th  e  burden  already  imposed 
by  the  Act.  1  he  rules  relating  to 
advisory  gro  jps  do  not  impose  any 
burden  on  c(  impetition  but,  rather, 
provide  for  j  ublic  participation,  on  a 
volimtary  ba  sis,  in  the  process  of 
advising  the  Board  on  the  establishment 
of  standards 

C.  Board's  S  atement  on  Comments  on 
the  Proposei  Rules  Received  From 
Members,  Pc  rticipants  or  Others 

The  Board  released  the  proposed  rules 
for  public  cc  mment  in  PCAOB  Release 
No.  2003-006  (April  18,  2003).  A  copy 
of  PCAOB  Rfelease  No.  2003-005  and 
the  commen  letters  received  in 
response  to  \  he  PCAOB's  request  for 
comment  art  available  on  the  PCAOB's 
Web  site  at  I  ttp:// www. pcaobus.org. 
The  Board  n  ceived  22  written 
comments. '  he  Board  has  clarified  and 
modified  cei  tain  aspects  of  the  proposed 
rules  in  resp  anse  to  comments  it 
received,  as  piscussed  below. 


The  Board  had  proposed  to  use 
"professional  auditing  standards"  as  the 
term  defined  in  Rule  1001(a)(viii). 
Several  commenters  expressed  concern 
that  characterizing  attestation,  quality 
control,  ethical,  and  independence 
standards  as  "professional  auditing 
standards"  would  confuse  people  as  to 
the  defined  term's  meaning.  To  address 
these  concerns,  the  Board  has  chosen  to 
use  the  term  "auditing  and  related 
professional  practice  standards"  as  the 
defined  term  for  the  standards 
established  or  adopted  by  the  Board 
under  section  103  of  the  Act.  The  Board 
has  used  the  longer  term  "auditing  and 
related  professional  practice  standards," 
rather  than  the  shorter  "professional 
standards,"  because  the  term 
"professional  standards"  is  defined 
otherwise  in  section  2(a)(10)  of  the  Act. 
The  term  "auditing  and  related 
professional  practice  standards"  is 
similar  to  that  portion  of  the  definition 
of  the  term  "professional  standards" 
that  appears  in  section  2(a)(10)(B)  of  the 
Act.  (Hereafter  in  this  section  C,  the 
term  "Standards"  shall  be  used  to  refer 
to  the  standards  encompassed  by  the 
defined  term  "auditing  and  related 
professional  practice  standards.") 

In  addition,  the  Board's  proposed 
definition  was  based  on  a  portion  of  the 
definition  of  "professional  standards"  in 
section  2(a)(10)(B)  of  the  Act.  For 
purposes  of  clarity,  the  Board  has 
modified  this  definition  slightly  to  track 
more  closely  the  description  of  the 
standards  the  Board  will  set  in  section 
103(a)(1)  of  the  Act.  The  definition  still 
includes  any  other  type  of  standard 
provided  for  in  the  definition  of 
"professional  standards"  in  section 
2(a)(10)(B)  of  the  Act  that  the  Board 
establishes  or  adopts  under  section  103 
of  the  Act.  Accordingly,  the  definition, 
as  revised,  covers  the  same  scope  of 
standards  as  the  Board's  proposed  rule. 

A  number  of  commenters  suggested 
that  proposed  Rule  3100  was  either 
beyond  the  Board's  authority  or  would 
create  the  impression  that  the  Rule 
applied  to  areas  outside  the  Board's 
authority.  To  address  these  concerns, 
commenters  suggested  adding  language 
about  the  scope  of  the  Board's  authority 
to  Rule  3100.  After  considering  these 
comments,  the  Board  decided  to  adopt 
the  Rule  as  proposed.  Rule  3100 
requires  registered  public  accounting 
firms  and  their  associated  persons  to 
comply  with  all  applicable  Standards. 
Accordingly,  if  the  Board's  Standards  do 
not  apply  to  an  engagement  or  other 
activity  of  the  firm,  Rule  3100,  by  its 


Federal  Register /Vol.  68,  No.  187 /Friday.  September  26,  2003 /Notices 


own  terms,  does  not  apply  to  that 
engagement  or  activity." 

Finally,  one  conunenter  suggested 
that  Rule  3100  also  require  registered 
public  accounting  finns  and  their 
associated  person  to  be  duly  licensed, 
registered  or  permitted  or  otherwise  to 
hold  valid  practice  privileges  and  be  in 
good  standing  under  the  laws  of  each 
applicable  state.  Registration  with  the 
Board  does  not  supersede  state 
registration  or  licensing  requirements 
and  the  Board  expects  registered  public 
accounting  firms  and  their  associated 
persons  to  comply  with  state  and  other 
applicable  legal  requirements. I-*  Rule 
3100,  however,  is  merely  intended  to 
codify  the  obligation  of  registered  public 
accounting  firms  and  their  associated 
persons  to  comply  with  Board 
Standards  and  to  ensure  that  the  Board's 
Standards  are  enforceable.  Accordingly, 
the  Board  decided  not  to  amend  the 
Ride  as  proposed  to  reflect  this 
suggestion.  Authorities  other  than  the 
Board  may  nevertheless  require  that 
accounting  firms  or  individual  auditors 
comply  with  the  Board's  Standards  in 
the  conduct  of  audits  of  (or  attestations 
concerning)  the  financial  statements  of 
non-issuers.  15  in  that  event,  those 
authorities  may  enforce  the  Board's 
Standards  pursuant  to  their  own 
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processes. 

In  addressing  proposed  Rule  3700, 
commenters  suggested  that  it  might  be 


"  For  example,  the  Board's  Interim  Auditing 
Standards  provide  that,  "[iln  connection  with  the 
preparation  or  issuance  of  any  audit  report,  a 
registered  public  accounting  firm,  and  its  associated 
persons,  shall  comply  with  generally  accepted 
auditing  standards,  as  described  in  the  AICPA 
Auditing  Standards  Board's  Statement  of  Auditing 
Standards  No.  95,  as  in  existence  on  April  16,  2003 
(Codification  of  Statements  on  Auditing  Standards, 
AU  §  150  [MCPA  2002))."  See  Rule  320OT.  The 
term  "audit  report"  is  defined  in  the  Act  and  the 
Board's  Rules  to  mean  the  audit  of  an  issuer.  See 
Rule  1001{a)(vi),  adopted  by  the  Board  in  PCAOB 
Release.  No.  2003-007.  Moreover,  the  Board  notes 
that  it  would  not  be  a  correct  description  of  its 
authority  to  say,  as  one  commenter  suggested  Rule 
3100  provide,  that  "A  registered  public  accounting 
firm  and  its  associated  persons  shall  comply  with 
all  applicable  professional  auditing  standards  in 
performing  an  audit  of  an  issuer."  Particularly  with 
respect  to  the  quality  control  standards  the  Board 
is  authorized  to  establish,  the  Board  may  adopt 
standards  that,  while  related  to  registered  public 
accounting  firms'  audit  practices,  must  be  complied 
with  other  than  in  the  course  of  performing  an 
audit.  Cf.  section  103(a)(2)(B)  of  the  Act  (requiring 
the  Board  to  include,  among  the  "quality  control 
standards  that  it  adopts  with  respect  to  the  issuance 
of  audit  reports,  requirements  *  *  *  relating  to 
*  *  *  hiring,  professional  development,  and 
advancement  of  personnel"). 

"  See  Rule  2-01(a)  of  Regulation  S-X,  17  CFR 
200.2-0l(a). 

"Cf.  section  209  of  the  Act  (stating  that  "Ii|n 
supervising  nonregistered  public  accounting  firms 
and  their  associated  persons,  appropriate  State 
regulatory  authorities  should  make  an  independent 
determination  of  the  proper  standards  applicable 


appropriate  to  establish  more  than  one 
advisory  group  since  expertise  is  likely 
to  be  required  in  more  than  one 
specialized  area.  The  Board  is  aware 
that  it  may  need  advice  in  one  or  more 
specialized  areas.  However,  the  Board 
has  determined  to  form  only  one 
standing  advisory  group,  the  SAG.  This 
group,  however,  may,  at  the  Board's 
direction,  form  specialized  sub-groups 
as  needed.  In  addition,  the  Board  may 
form  ad  hoc  task  forces  to  work  with 
Board  staff  in  formulating  Standards  in 
specialized  areas  which  may  then,  in 
the  Board's  discretion,  be  added  to  the 
SAG's  agenda  for  discussion  at  SAG 
meetinjgs. 

In  addition,  commenters 
recommended  adding  other  specific 
groups  ftt)m  which  nominations  could 
be  received  to  the  groups  identified  in 
Rule  3700(c)  as  proposed.  After  careful 
consideration  of  these  comments,  the 
Board  determined  that  Ride  3700(c) 
should  reflect  the  Board's  intention  to 
accept  nominations  from  all  sources. 
Accordingly,  Rule  3700(c)  was  revised 
to  state  that  the  Board  will  accept 
nominations  from  any  person  or 
organization,  including  self- 
nominations.  A  note  to  this  part  of  Ride 
3700  provides  that  the  Board  will 
annoimce,  fix)m  time  to  time,  periods 
during  which  it  will  receive 
nominations  for  an  advisory  group. 

With  respect  to  qualifications  of  the 
advisory  group  members,  one 
commenter  suggested  that  all  members 
have  qualifications  similar  to  those 
"requirements  set  forth  for  audit 
committee  members  in  recendy  issued 
stock  exchange  and  SEC"  rules  or 
proposed  rules.  The  New  York  Stock 
Exchange  ("NYSE")  proposed  listing 
requirements  require  that  all  members 
of  audit  committees  of  listed  companies 
be  financially  literate.  In  addition,  at 
lejist  one  member  of  the  audit 
committee  must  meet  the  definition  of 
an  "audit  committee  financial 
expert."  16  The  NASDAQ  Stock  Market 
("NASDAQ")  proposed  rules  regarding 
qualifications  for  service  on  audit 
committees  require  that  all  audit 
committee  members  must  be  able  to 
read  and  understand  financial 
statements  including  a  company's 
balance  sheet,  income  statement,  and 
cash  flow  statement  and  that  the  audit 
committee  have  at  least  one  member 
who  meets  the  definition  of  an  "audit 
committee  financial  expert."  ^^  After 
considering  this  comment,  the  Board 
decided  to  adopt  the  Ride  as  proposed 


'•  See  SEC  Release  No.  34-47672;  File  No.  SR- 
NYSE-2002-33  (April  11,  2003). 

"See  SEC  Release  No.  34-47516;  File  No.  SR- 
NASD-2002-141  (March  17,  2003). 


by  the  Board.  While  Rule  3700  does  not 
specifically  state  the  qualifications  each 
member  must  have,  the  Rule  does  set 
forth  the  types  of  expertise  that  the 
Board  will  look  for  in  advisory  group 
members.  In  addition,  as  noted  in 
Section  C.4.  of  this  Release,  the  Board 
may  also  consider  certain  specific 
qualifications  in  selecting  nominees  to 
the  SAG.  The  Board  believes  that  it  will 
likely  select  members  who,  at  a 
minimum,  would  meet  the  general 
qualifications  set  forth  for  "all"  audit 
committee  members  in  the  proposed 
Rules  of  the  NYSE  and  NASDAQ  while 
providing  the  Board  with  the  flexibility 
to  select  members  firom  a  broad 
spectrum  of  backgrounds  to  assist  it  in 
meeting  the  requirements  of  the  Act. 
SAG  members  will  be  selected  beised 
upon  qualifications  which  will  be 
elicited  from  them  on  a  nomination 
form  and  through  the  evaluative 
process. 

Furthermore,  commenters  suggested 
that  the  composition  of  the  SAG  be 
flexible  because  the  Board  may  find  that 
it  is  unable  to  attract  a  sufficient  number 
of  qualified  members  from  fields  such  as 
finance  and  investment.  In  response  to 
this  concern,  it  should  be  noted  that  the 
Board  expects  that  the  SAG  will  be 
broadly  representative  and  that  no  one 
field  of  expertise  will  predominate 
among  the  SAG  membership.  Other 
concerns  regarding  composition  related 
to  assuring  that  the  SAG  have  a 
sufficient  number  of  members  with 
technical  expertise  including  requiring  a 
majority  of  members  to  be  practicing 
auditors.  Although  the  Board  certainly 
intends  that  the  SAG  have  practicing 
auditors  among  its  members,  the  Board 
believes  that  it  is  important  that  the 
SAG  be  able  to  provide  advice  in  a 
broad  range  of  areas,  including  technical 
auditing  expertise,  and  that  technical 
expertise  in  particular  areas  may  be 
obtained  by  forming  ad  hoc  task  forces, 
as  needed  and  as  appropriate  for 
particular  standards-setting  projects. 
Other  commenters  recommended  that — 

(a)  the  four  largest  auditing  firms  be 
re^sented  on  the  SAG; 

lb)  non-U.S.  auditors  be  represented; 

(c)  the  number  of  members  associated 
with  a  single  firm,  company  or 
association  be  limited; 

(d)  membership  be  dispersed  among 
those  affiliated  with  firms,  companies 
and  associations  of  various  sizes;  and 

(e)  there  be  a  balance  between 
financial  information  suppliers 
(representatives  of  public  companies 
and  auditors)  and  financial  information 
users  (equity  and  debt  investors). 

■  As  noted  above,  the  Board  recognizes 
the  need  to  have  diversity  on  the  SAG 
and  in  selecting  members  will  keep 
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diversity  in  mind  while  assuring  that  no 
one  expertise  will  predominate  among 
the  SAG  membership. 

With  respect  to  the  actual  functions  of 
the  SAG,  one  commenter,  suggested  that 
the  SAG  be  involved  in  all  standards- 
setting  proposals  while  another 
commenter  recommended  that  the 
actual  drafting  of  the  Standards  fall 
within  the  SAG's  authority.  In  order  to 
maintain  flexibility  in  the  rulemaking 
process,  the  Board  determined  not  to 
revise  thie  proposed  Rule  to  reflect  these 
comments.  Although  the  SAG  is  likely 
to  be  involved  in  the  Board's  standards- 
setting  process  as  discussed  in  the 
Release,  the  Board  does  not  intend  to 
make  SAG  involvement  mandatory  to 
every  standards-setting  project.  In 
addition,  the  actual  drafting  of  the 
Standards  is  likely  to  be  done  by  the 
Board's  staff  assisted  by  ad  hoc  task 
forces  where  necessary. 

Another  comment  related  to 
recommending  that  the  SAG  work 
toward  "harmonizing"  international 
standards.  Neither  Rule  3100  nor  3700 
is  intended  to  address  substantive 
standards-setting  issues.  Rather  the 
Board  intends  to  address  such  issues, 
including  cooperation  with  standards 
setters  iri  other  jurisdictions,  in  the 
future. 

Commenters  also  made 
recommendations  regarding  SAG 
procedural  matters.  These  conunenters 
suggested  that  the  Board  address — 

(a)  the  process  for  making 
recommendations  on  Standards  for 
consideration  by  the  Board; 

(b)  whether  or  not  SAG  meetings 
would  be  Open  to  the  public; 

(c)  the  format  and  the  frequency  of  the 
meetings; 

(d)  the  process  by  which  the  Board 
will  set  the  SAG's  agenda; 

(e)  the  appointment  of  a  Chair  for  the 
SAG; 

(f) "whether  the  Board  will  provide  all 
resources  for  drafting,  editing, 
monitoring  comments  and  publishing 
new  and  amended  Standards; 

(g)  the  term  of  appointmfent  to  the 
SAG;  and 

(h)  an  avenue  for  minority  viewpoints 
to  be  expressed  in  any  report  or 
recommendation  to  the  Board. 

With  the  exception  of  the  comment  on 
resources  for  drafting  and  publishing 
new  Standards,  the  Board  has  addressed 
all  of  these  comments  in  Section  B.7.  of 
the  Release.  In  summary,  the  SAG  will 
hold  an  annual  meeting  and  a  semi- 
axmual  meeting.  Additional  meetings 
may  be  held  in  the  intervening  quarters. 
Monthly  telephonic  meetings  are  also 
expected  to  be  held  at  the  discretion  of 
the  Chair.  The  annual  and  semi-annual 
meetings,  and  any  meeting  at  which  the 


SAG  makes  aj  final  decision  on  a 
recommendation  to  the  Board,  will  be 
open  to  the  p  ublic.  Agenda  items  for  the 
SAG  will  be  ( Iriven  in  part  by  the 
schedule  to  b  e  set  by  the  Board  for  the 
review  of  the  Interim  Auditing 
Standards.  O  her  agenda  items  will  be 
added  by  the  Board  where  the  Board 
determines  tl  lat  a  response  to  emerging 
issues  or  pro  ilems  connected  with 
audits  needs  to  be  addressed.  The  Board 
determined  t  lat  the  first  Chair  of  the 
SAG  will  be  i  he  Board's  Chief  Auditor 
and  Director  sf  Professional  Standards. 
All  SAG  men  ibers  will  be  appointed  for 
two-year  terr  is  except  that 
approximate!  y  one-half  of  the. 
appointees  ir  itially  appointed  to  the 
SAG  will  be  i  ippointed  for  a  three-year 
term  to  assur  3  continuity.  There  will  be 
no  limits  on  i  he  terms  that  a  member  of 
the  SAG  may  serve.  The  Board 
anticipates  tl  at  drafting,  editing, 
monitoring  c  )mments  and  publishing, 
will  be  condi  icted  by  the  Board  and  its 
staff.  To  the  (  xtent  that  the  SAG  is 
specifically  a  uthorized  by  the  Board  to 
undertake  an  >'  of  these  functions  and 
the  expenses  have  been  preapproved  by 
the  Board  or  i  staff  member  delegated 
by  the  Board  the  Board  will  cover  the 
SAG's  costs. 

In  responsi  i  to  the  issue  of  whether 
the  SAG's  m«  etings  will  be  open  to  the 
public  and  ir  order  to  assure  that  the 
public  is  infc  rmed  of  the  SAG's 
operations,  t  le  Board  determined  that 
the  annual  ai  d  semi-annual  meetings  of 
the  SAG  will  be  open.  In  addition, 
decisions  on  making  recommendations 
to  the  Board  vill  only  be  made  at  an 
open  meetin    of  the  SAG.  All 
recommends  ions  to  the  Board  by  the 
SAG  will  be  iresented  to  the  Board  in 
open  public  neetings  of  the  Board  and 
such  present  itions  will  include  the     ? 
presentation  of  minority  views  of  the 
SAG  membei  s.  Finally,  it  should  be 
noted  that  B(  ard  standards-setting 
proposals  wi  1  be  subject  to  the  public 
comment  pre  cess  before  being  adopted 
by  the  Board 

With  respf  ct  to  Rule  3700(eJ  relating 
tr  the  ethica  duties  of  the  SAG 
members,  on  3  commenter  recommended 
that  the  SAG  members  be  subject  to 
Section  ECl^  ,  the  certification 
requirement! ,  of  the  Ethics  Code.  In 
response  to  t  lis  comment,  the  Board 
added  to  its  '  conditions  of 
membership  '  described  in  Section  C  of 
the  Release,  i  requirement  that  members 
of  the  SAG  s  lall  annually  certify  their 
continuing  c  impliance  with  the 
"conditions  )f  membership."  A  second 
commenter  r  ;coriimended  that  both 
Rule  3700(e)  and  EC8(a)  of  the  Ethics 
Code  be  clar:  fied  to  confirm  that  being 
a  practicing  i  luditor  does  not;  in  and  of 


itself,  constitute  a  financial  interest 
requiring  recusal.  Section  EC8(a}  of  the 
Ethics  Code  was  revised  to  add  an 
explanatory  note  that  clarifies  this 
issue.  1"  A  third  conunenter 
recommended  that  members  of  the  SAG 
be  prohibited  from  "unauthorized" 
speaking  for  the  Board.  In  response  to 
this  comment,  the  Board  revised  Rule 
3700(e)  to  make  EClO  of  the  Board's 
Ethics  Code  applicable  to  any  private 
publication  or  public  statement  by  an 
advisory  group  member  with  regard  to 
the  Board  or  the  advisory  group  or  any 
of  the  activities  of  the  Board  or  the 
advisory  group.  Finally,  a  fourth 
commenter  recommended  that  a 
member  of  the  SAG  be  permitted  to 
share  SAG  material  with  support 
personnel  within  the  member's  home 
organization  who  are  assigned  to  assist 
the  member  in  his  or  her  duties.  The 
Board  did  not  add  a  provision  to 
address  this  concern.  The  Board 
believes  that  SAG  members  will 
normally  be  able  to  perform  their 
responsibilities  without  needing  access 
to  non-public  Board  information.  To  the 
extent  that  it  may  be  appropriate,  from 
time  to  time,  to  permit  non-public 
standards-setting  information  to  be 
shared  with  individuals  outside  the 
SAG,  including  to  permit  SAG  members 
to  consult  technical  experts  who  are  not 
employees  or  staff  of  the  Board,  the 
Board  may  require  that  such  individuals 
agree  to  the  confidentiality  provisions 
under  Section  EC9  of  the  Ethics  Code.     . 

III.  Date  of  Effectiveness  of  the 
Proposed  Rules  and  Timing  for 
Commission  Action 

Section  19(b)  of  the  Exchange  Act 
provides  that  within  35  days  of  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  or  within  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  90  days  of  such  date  if 
it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the 
Board  consents,  the  Commission  will: 

(a)  by  order  approve  such  proposed 
rules;  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rules  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rules 
are  consistent  with  the  requirements  of 
Title  I  of  the  Act.  Persons  making 
written  submissions  should  file  six 


•"See  PCAOB  Release  No.  2003-008  (June  30, 
2003). 


copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rules  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rules  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  ^oom. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCAOB.  All 
submissions  should  refer  to  File  No. 
PCAOB-2003-05  and  should  be 
submitted  by  October  17,  2003. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-24324  Filed  9-25-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48506;  File  No.  PCAOB- 
2003-04] 

Public  Company  Accounting  Oversight 
Board;  Notice  of  Filing  of  Proposed 
Ethics  Code 

September  22,  2003. 

Pursuant  to  section  107(b)  of  the 
Sarbanes-Oxley  Act  of  2002  (the  "Act"), 
notice  is  hereby  given  that  on 
September  23,  2003.  the  Public 
Company  Accounting  Oversight  Board 
(the  "Board"  or  the  "PCAOB")  filed 
with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rules  described  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prepared  by  the  Board.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rules  from 
interested  persons. 

I.  Board's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rules 

On  June  30,  2003,  the  Board  adopted 
an  Ethics  Code  ("Code"  or  "EC")  to 
govern  the  conduct  of  its  members, 
employees,  and  certain  contractors  and 
consultants.  The  proposed  Code 
consists  of  14  sections  (EC  1  through 
14).  The  text  of  the  Ethics  Code 
(technical  niunbering  changes  in  this 
release  made  pursuant  to  authorization 
from  the  PCAOB)  is  as  follows: 


Ethics  Code 

ECl.  Application  of  Code 

The  provisions  of  this  Ethics  Code 
apply,  according  to  their  terms,  to — 

(a)  present  and  former  Board  members 
and  staff; 

(b)  the  spouse,  spousal  equivalent, 
dnd  dependents  of  Board  members  and 
staff;  and 

(c)  designated  contractors  and 
consultants  to  the  Board. 

Note:  Rule  3700(e)  requires  members  of  a 
Board  advisor}'  group  to  comply  with  certain 
provisions  of  the  Ethics  Code. 

EC2.  Definitions 

(a)  Reference  to  Rules  of  the  Board 
Unless  the  context  requires  otherwise, 

the  definitions  provided  in  Section  1001 
of  the  Rules  of  the  Board  apply  to  the 
words  and  terms  contained  in  this 
Ethics  Code. 

(b)  Code 

The  term  "Code"  means  this  Ethics 
Code,  as  it  may  be  amended  from  time 
to  time.  ., 

(c)  Dependent 

The  term  "dependent"  of  a  Board 
member  or  staff  means  a  person  who 
receives  more  than  half  of  his  or  her 
support  for  the  most  recent  calendar 
year  from  the  Board  member  or  staff. 

(d)  Designated  Contractors  and 
Consultants 

The  term  "designated  contractors  and 
consultants"  means  certain  persons  or 
business  organizations — 

(1)  with  which  the  Board  enters  into 
contracts  for  ser\'ices,  including 
contracts  that  provide  for  both  goods 
and  services; 

(2)  which  the  Board,  or  its  designate, 
has  determined  should  be  subject  to  this 
Code,  in  whole  or  in  part;  and 

(3)  for  which  the  contract  contains  a 
provision  expressly  incorporating  this 
Code,  in  whole  or  in  part. 

Note:  The  Board  will  maintain  a  list  of 
designated  contractors  and  consultants, 
which  will  be  available  to  the  public. 
Nothing  in  this  provision  will  restrict  the 
Board's  right  to  impose  additional 
contractual  restrictions  and  limitations  on 
any  contractor  or  consultant.  The  Board  is 
committed  not  to  use  its  contracting 
authority  to  convert  a  person  who  would 
ordinarily  be  an  employee  to  a  contractor  or 
consultant,  as  a  means  of  allowing  that 
person  to  be  excluded  from  the  provisions  of 
this  Code. 

(e)  Honoraria 

The  term  "honoraria"  means  anything 
with  more  than  a  nominal  value, 
whether  provided  in  cash  or  otherwise, 
and  which  is  provided  in  exchange  for 
a  speech,  panel  participation, 
publication  or  lecttire.  Neither  the 
wAiver  of  conference  fees  nor 


acceptance  of  a  modest  speakers-only 
meal  constitutes  "honoraria." 

Note:  Items,  which  are  provided  to  all 
conference  participants,  including  speakers, 
are  not  provided  "in  exchange  for"  a  speech 
and  thus  not  considered  to  be  "honoraria." 

(0  Practice 

The  term  "practice"  means — 

(1)  knowingly  acting  as  an  agent  or 
attorney  for,  or  otherwise  representing 
any  other  person  in  any  formal  or 
informal  appearance  before  the  Board  or 
Commission  with  respect  to  Board- 
related  matters;  or 

(2)  making  any  oral  or  written 
communication  on  behalf  of  any  other 
person  to,  and  with  the  intent  to 
influence,  the  Board  or  Commission 
with  respect  to  Board-related  matters. 

Note:  For  purposes  of  this  definition, 
participating  in  the  financial  reporting 
process  as  the  officer  or  director  of  an  issuer 
or  participating  in  an  audit  of  an  issuer's 
financial  statements  does  not.  in  and  of  itself, 
constitute  practice  before  the  Board  or  the 
Commission. 

(g)  Professional  Staff  or  Professional 
Staff  of  the  Board 

The  terms  "professional  staff  or 
"professional  staff  of  the  Board"  mcfan 
those  persons  who  are  employed  by  the 
Board  and  who  are  exempt,  pursuant  to 
Section  13(a)(1)  of  the  Fair  Labor 
Standards  Act  (29  U.S.C.  201  et  sec.), 
from  Sections  6  and  7  (minimum  wage 
and  overtime  provisions)  of  that  act. 

Note:  These  terms  may.  according  to  the 
context,  alternatively  be  used  to  refer  to  a 
single  such  employee,  or  to  all  such 
employees. 

(h)  Staff  or  Staff  of  the  Board 
The  terms  "staff  or  "staff  of  the 

Board"  mean  those  persons  who  are 

employed  by  the  Board. 

Note:  These  terms  may.  according  to  the 
context,  alternatively  be  used  to  refer  to  a 
single  such  employee,  or  to  all  such 
employees. 

EC3.  General  Principles 

(a)  The  purpose  of  this  Code  is  to 
maintain  the  highest  standards  of 
ethical  conduct  among  Board  members 
and  staff,  and  to  provide  the  public  with 
confidence  in  the  objectivity  of  the 
Board's  decisions  by  seeking  to  avoid 
both  actual  and  perceived  conflicts  of 
interest  among  Board  members  and 
staff.  The  general  principles  within  this 
section  form  the  basis  for  the  ethics 
rules  and  standards  of  conduct 
contained  in  the  Code.  When  a  situation 
is  not  covered  by  the  Code's  specific 
standards.  Board  members  and  staff 
shall  apply  the  principles  set  forth  in 
this  section  in  determining  whether 
their  conduct  is  proper. 
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(1)  Board  members  and  staff  should  at 
all  times  be  mindful  of  their 
responsibilities  to  the  Board,  the 
sensitivity  of  their  positions,  and  the 
need  for  public  confidence  in  the 
objectivity  and  deliberative  process  of 
the  Board. 

(2)  Board  members  and  staff  should 
take  great  care  to  conduct  themselves 
and  all  of  their  activities  in  such  a 
manner  so  that  their  personal 
investments  or  other  personal  activities 
will  not  affect  their  professional 
independence  or  objectivity,  or 
otherwise  hinder  the  interests  or 
reputation  of  the  Board. 

(3)  Board  members  and  staff  should 
recognize  that  the  degree  of  public 
confidence  in  the  function  and  activities 
of  the  Board  depends  heavily  upon  the 
observance  of  both  the  letter  and  spirit 
of  this  Code. 

(b)  No  Board  member  or  staff  shall  act 
in  a  manner,  regardless  of  whether 
specifically  prohibited  by  this  Code, 
which' might  reasonably  result  in  or 
reasonably  create  the  appearance  that 
the  employee  is — 

(1)  using  his  or  her  official  position 
with  the  Board,  or  confidential 
information  obtained  through  service  for 
the  Board,  for  the  private  gain  of  any 
person; 

(2)  giving  preferential  treatment  to 
any  person  with  respect  to  the  Board 
member  or  employee's  work  for  the 
Board; 

(3)  losing  independence  or  objectivity 
with  respect  to  his  or  her  work  for  the 
Board; 

(4)  adversely  affecting  the  public 
confidence  in,  or  the  integrity, 
independence  or  objectivity  of  the 
Board;  or 

(5)  otherwise  hindering  the  interests 
or  reputation  of  the  Board. 

EC4.  Financial  aiid  Employment 
Interests 

(a)  While  employed  by  the  Board,  no 
Board  member  or  professional  staff 
shall— 

(1)  be  owed,  directly  or  indirectly,  any 
financial  or  other  obligation  by  any 
former  employer,  business  partner, 
client,  or  publisher  except — 

(A)  routine  bankiiig  and  other  routine 
conunercial  relationships; 

(B)  securities  and  other  investments 
permitted  by  this  Code; 

(C)  benefits  under  a  bona  fide 
pension,  retirement,  group  life,  health  or 
accident  insurance,  or  other  employee 
welfare  or  benefit  plan  maintained  by  a 
former  employer  and  related  to  prior 
services  for  the  former  employer, 
business  .partner  or  client; 

(D)  pront-sharing,  stock  bonus  or 
other  payments  related  to  prior  services 


for  the  formi  ir  employer,  business 


partner  or  c 


ent; 


(E)  royalti  ss  or  other  like  payments 


with  respect 


to  writings  and  recordings 


completed  p  rior  to  commencement  of 
employment  with  the  Board;  or 

(F)  such  other  obligations  permitted 
by  this  Codf ,  or  as  may  be  specifically 
and  express!  y  approved  by  the  Board;  or 

(2)  owe,  d  rectly  or  indirectly,  any 
financial  or  Jther  obligation  to  any 
former  empl  oyer,  business  partner  or 
client,  excej  t — 

(A)  routin  3  banking  and  other  routine 
commercial  relationships; 

(B)  coven  nts  not  to  compete; 

(C)  non-di  sclosure  agreements;  or 

(D)  such  c  ther  obligations  permitted 
by  this  Codt ,  or  as  may  be  specifically 
and  express  y  approved  by  the  Board. 

Cb)  Notwil  hstanding  any  other 
provision  of  this  Code,  no  member  of 
the  Board  oi  his  or  her  spouse,  spousal 
equivalent,  i  )r  dependents  may  share  in 
any  of  the  pi  ofits  of,  or  receive 
payments  fr)m,  a  public  accounting 
firm,  other  t  lan  fixed  continuing 
payments  umder  standard  arrangements 
for  retireme  it  from  public  accounting 
firms. 

ECS.  Investitents 
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(2)  use  such  information  for  the 
financial  gain  of  themselves  or  others. 

Note:  Concvurent  restrictions  on  disclosure 
of  non-public  information  are  provided  in 
EC9. 

(d)  Board  members  and  professional 
staff  shall  annually  disclose  their 
holdings,  and  the  holdings  of  their 
spouses,  spousal  equivalents,  and 
dependents,  in  seciu-ities  of  issuers 
(including  exchange-traded  options  and 
futures). 

(1)  For  initial  disclosures,  statements 
shall  be  filed  with  the  Ethics  Officer 
within  the  first  60  days  of 
commencement  of  service  with  the 
Board,  or  60  days  from  the  effective  date 
of  this  Code,  whichever  is  later. 

(2)  Subsequent  disclosures  shall  be 
filed  with  the  Ethics  Officer  on  May  1, 
commencing  the  first  year  following  the 
initial  disclosure. 

(3)  Disclosure  statements  by  Board 
Members  shall  be  made  available  to  the 
public. 

(4)  Disclosure  statements  by 
professional  staff  shall  remain 
confidential. 

Note:  The  form  and  content  of  this 
disclosure  statement  shall  be  included  in  the 
Board's  ethics  memual. 

EC6.  Outside  Activities 

(a)  No  member  of  the  Board  may 
undertake  any  employment  or  other 
activity  for  compensation  outside  of 
service  to  the  Board. 

(b)  Staff  of  the  Board  may  only 
undertake  other  employment  or  other 
activity  for  compensation  vrith  the 
express  and  specific  approval  of  the 
Board  or  such  person  to  whom  the 
Board  may  delegate  such  approval 
authority. 

(c)  No  Board  member  or  staff  of  the 
Board  shall  engage  in  any  outside 
activity,  whether  or  not  for 
compensation,  which — 

(1 J  affects  or  reasonably  creates  the 
appearance  of  affecting  his  or  her 
independence  or  objectivity; 

(2)  interferes  with  his  or  her 
responsibilities  to  the  Board;  or 

(3)  otherwise  hinders  the  interests  or 
reputation  of  the  Board. 

EC7.  Gifts,  Reimbursements,  Honoraria 
and  Other  Things  of  Value 

(a)  No  Board  member  or  professional 
staff  shall,  directly  or  indirectly,  solicit 
or  accept  any  gift,  reimbursement, 
honoraria  or  anything  of  monetary  value 
from  any  source,  which  might 
reasonably  be  viewed  as — 

(1)  interfering  with  his  or  her 
independence,  objectivity  or 
responsibilities  to  the  Board;  or 

(2)  otherwise  hindering  the  interests 
or  reputation  of  the  Board. 
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Note:  Although  this  provision  does  not 
extend  to  non-professional  staff,  such  staff 
should  remain  cognizant  of  corresponding 
duties  imposed  by  EC3  and  ECS. 

(b)  No  Board  member  or  staff  shall 
accept  payment  for  or  reimbursement  of 
official  travel-related  expenses  from  any 
oreanization,  except — 

(1)  for  travel  that  is  in  direct 
connection  with  the  employee's 
participation  in  an  educational  forum; 
and 

(2)  the  educational  forum  is 
principally  sponsored  by  and  the  travel- 
related  expenses  are  paid  or  reimbursed 
by— 

(A)  a  federal,  state  or  local 
governmental  body,  or  an  association  of 
such  bodies, 

(B)  an  accredited  institution  of  higher 
learning, 

(C)  an  organization  exempt  from 
taxation  under  501(c)(3}  of  the  Internal 
Revenue  Code,  provided  such 
organization  is  not  principally  funded 
from  one  or  more  public  accounting 
firms  or  issuers,  or 

(D)  institutions  equivalent  to  those  in 
EC  7(b)(2)(AHC)  outside  the  United 
States. 

ECS.  Disqualification 

(a)  If  a  Board  member  or  professional 
staff  becomes,  or  reasonably  should 
become,  aware  of  facts  which  would 
lead  a  reasonable  person  to  believe  that 
he  or  she,  or  his  or  her  spouse,  spousal 
equivalent,  or  dependents,  may  have  a 
financial  interest  or  other  similar 
relationship  which  might  affect  or 
reasonably  create  the  appearance  of 
affecting  his  or  her  independence  or 
objectivity  with  respect  to  the  Board's 
function  or  activities,  then  he  or  she 
shall,  at  the  earliest  possible  date — 

(1)  disclose  such  circumstances  and 
facts,  as  set  forth  in  subsection  (b);  and 

(2)  recuse  hiir  self  or  herself  from 
further  Board  fu.ictions  or  activities 
involving  or  affecting  the  financial 
interest  or  relationship.      ~ 

Note  1:  For  the  purposes  of  applying  this 
provision  to  members  of  an  advisor\'  group 
convened  by  the  Board,  those  members  sh^ll 
not  be  considered  to  lack  independence  or 
objectivity  with  regard  to  advisory  group 
matters  merely  because  they  (or  their 
employer,  business  partners  or  clients)  are 
subject  to  the  direct  or  indirect  oversight  of 
the  Board. 

Note  2:  Although  this  provision  does  not 
extend  to  non-professional  staff,  such  staff 
facing  circumstances  that  may  affect  their 
ability  to  perform  their  functions  should  seek 
advice  from  the  Board's  Ethics  Officer. 

(b)  For  a  member  of  the  Board, 
disclosure  shall  be  made  to  all  other 
members  of  the  Board.  For  professional 
staff  of  the  Board,  disclosure  shall  be 


made  to  the  Board  Chair,  or  his  or  her 
designee. 

(c)  FcMT  a  period  of  12  months 
commencing  on  date  of  appointment  or 
employment,  no  Board  member  or 
professional  staff  may  participate  in  the 
making  of  a  decision  which  is 
reasonably  likely  to  have  a  material 
effect,  direct  or  indirect,  on  the  Board  or 
professional  staff  member's  former 
employer,  business  partner  or  client, 
when  such  prior  employment 
terminated  within  five  years  from  the 
date  of  appointment  or  employment 
with  the  Board.  For  purposes  of  this 
section,  participating  in  the  making  of  a 
decision  which  affects  a  former 
employer,  business  partner  or  client  to 
the  same  degree  as  similarly  situated 
people  or  business  organizations,  does 
not  constitute  an  "indirect"  effect. 

EC9.  Non-Public  Information 

(a)  Unless  authorized  by  the  Board,  no 
Board  member  or  staff  shall  disseminate 
or  otherwise  disclose  any  information 
obtained  in  the  course  and  scope  of  his 
or  her  employment,  emd  which  has  not 
been  released,  aimounced,  or  otherwise 
made  available  publicly. 

(b)  The  provisions  of  this  Section 
shall  continue  in  effect  after  the 
termination  of  employment  or  Board 
membership. 

Note:  Concurrent  restrictions  on  disclosure 
of  non-public  information  are  provided  in 
EC5(c). 

EClO.  Speaking  for  the  Board 

Unless  authorized  to  speak  on  behalf 
of  the  Board,  Board  members  and 
professional  staff  shall  include  a 
disclaimer  for  any  private  publication  or 
public  statement  by  indicating  that  the 
views  expressed  are  those  of  the  author 
or  speaker  and  do  not  necessarily  reflect 
the  view  of  the  Board  or  other  Board 
members  or  staff. 

ECU.  Ethics  Officer 

The  Board  shall  designate  an  Ethics 
Officer  who  shall  be  empowered  to — 

(a)  counsel  Board  members  and  staff 
regarding  compliance  with  or  potential 
violation  of  this  Code; 

(b)  issue  advisory  opinions,  as 
deemed  necessary,  to  Board  members 
and  staff  regarding  potential  violations 
of  this  Code;  and 

(c)  make  recommendations  to  the 
Board  regarding  waiver  requests  and 
potential  violations  of,  or  amendments 
to,  this  Code. 

EC12.  Post-Employment  Restrictions 

(a)  Negotiating  Prospective 
Employment 

(1)  Board  members  and  professional 
staff  may  not  negotiate  prospective 


employment  with  a  public  accounting 
firm  or  issuer,  without  first  disclosing 
(pursuant  to  the  procedures  in  Section 
EC8(b))  the  identity  of  the  prospective 
employer  and  recusing  himself  or 
herself  from  all  Board  matters  directly 
affecting  that  prospective  employer. 

(2)  For  purposes  of  this  section, 
"negotiating  prospective  employment" 
means  participating  in  an  employment 
interview;  discussing  an  offer  of 
employment;  or  accepting  an  offer  of 
employment,  even^if  the  precise  terms 
are  still  to  be  developed.  Submitting  a 
resume  or  job  application  to  a  group  of 
employers,  or  receiving  an  unsolicited 
inquiry  of  interest  that  is  rejected,  do 
not  alone  constitute  "negotiating 
prospective  employment." 

(b)  Prohibition  on  Practice  Before  the 
Board  Or  Commission 

(1)  Board  members  and  professional 
staff  shall  be  restricted  from  practice 
before  the  Board,  and  the  Commission 
with  respect  to  Board-related  matters, 
for  dne  year  following  termination  of 
emplojrment  or  Board  membership. 

(2)  Former  Board  members  and 
professional  staff  shall  not  practice 
before  the-Board,  or  the  Commission 
with  respect  to  Board-related  matters, 
on  a  particular  matter  in  which  the 
Board  member  or  professional  staff 
participated  personally  and 
substantially  as  a  Board  or  staff  member 
and  which  involved  a  specific  party  or 
specific  parties  at  the  time  of  such 
participation. 

EC13.  Waiver 

Unless  otherwise  prohibited  by  layt, 
the  Board  (or  person  to  whom  the  Board 
may  delegate  this  responsibility  as  to 
staff)  may  grant  a  request  for  waiver  of 
any  provision  of  this  Code.  Such 
waivers  must  be  requested  in  writing  by 
the  Board  member  or  staff,  and 
evaluated  by  the  Ethics  Officer.  The  ' 
Board  will  only  grant  waiver  requests 
after  a  finding  that  the  waiver  would  not 
otherwise  hinder  the  interests  or 
reputation  of  the  Board.  Waivers  will  be 
made  available  to  the  public,  subject  to 
the  withholding  of  information  that 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

EC14.  Certification  > 

Board  members,  staff  and  designated 
contractors  and  consultants  agree  to 
comply  with  this  Code  at  the 
commencement  of  their  service  or 
contract  with  the  Board  and  shall, 
throughout  the  term  of  their 
appointment,  employment  or  contract, 
certify  annually  in  writing  their 
continuing  compliance  with  it. 
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n.  Board's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rules 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  Code  and  discussed  any 
comments  it  received  on  it.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Board  has  prepared  simunaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Board's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rules  . 

(a)  Purpose 

.  Section  101(g)(3)  of  the  Act  requires 
the  Board  to  establish  ethics  rules  and 
standards  of  conduct  for  members  and 
staff  of  the  Board.  Although  the  Act 
does  not  specify  a  deadline  for  the 
establishment  of  such  rules  and 
standards,  the  Board  recognized  that 
establishing  a  strict,  enforceable  Code 
early  in  the  Board's  development  would 
send  a  strong  message  to  the  public  that 
it  takes  its  ethical  obligations  seriously 
in  pursuing  its  mission  to  help  restore 
confidence  in  is&uer  audits. 

The  Code  consists  of  14  sections  (EC 
1  through  14).  Each  section  of  the  Code 
is  discussed  below. 

Application  of  Code 

ECl  provides  that  the  provisions  of 
the  Ethics  Code  shall  apply,  according 
to  their  terms,  to  present  and  former 
Board  members  and  staff,  the  spouses, 
spousal  equivalents,  and  dependents  of 
Board  members  and  staff,  and  certain 
contractors  and  consultants  to  the 
Board.  A  note  to  the  rule  cross- 
references  Rule  3700(e),  which  provides 
that  members  of  Board  advisory  groups 
are  subject  to  certain  provisions  in  the 
Ethics  Code. 

ECl.  Definitions 

EC2  contains  definitions  of  terms 
used  in  the  Board's  Ethics  Code.^ 

Reference  to  Rules  of  the  Board 

EC2(a)  provides  that,  unless  the 
context  requires  otherwise,  the 
definitions  provided  in  Section  1001  of 
the  Rules  of  the  Board  apply  to  the 
words  and  terms  contained  in  this 
Ethics  Code. 

Dependent 

EC2(c)  defines  "dependent"  as  any 
person  who  receives  more  than  half  of 
his  or  her  support  for  the  most  recent 


calendar  yes  r  from  the  Board  member  or 
staff.  The  Et  lies  Code,  as  proposed,  did 
not  contain  1 1  definition  of  "dependent," 
but  had  deft  led  the  term  "immediate 
family."  Tw )  commenters 
recommend  (d  that  the  Board  adopt  a 
definition  o:  "immediate  family"  that 
more  closelj  resembles  the 
Commissioii  's  definition  of  "immediate 
family  mem  ler"  in  its  auditor 
independen  »  rules.  The  Commission's 
definition  o;  "immediate  family"  covers 
an  individui  J's  "spouse,  spousal 
equivalent,  and  dependents."  ^ 

The  Board  agreed,  in  principle,  with 
this  recommendation.  To  promote 
clarit}',  however,  the  Board  eliminated 
its  use  of  the  defined  term  "immediate 
family"  andiadded  "spouse,  spousal 
equivalent,  and  dependents"  directly  to 
those  proviaons  of  the  Ethics  Code  that 
previously  Jsed  the  defined  term 
"immediatejfamily."  While  the  Board 
only  included  a  definition,  based  on  the 
Commission's  interpretation  of 
Regulation  S-X,  for  "dependent,"  the 
Board  will  interpret  each  of  these  terms 
in  a  mannerjconsistent  with  how  they 
are  used  in  me  Commission's 
Regulation  S-X  definition.  ^ 
Accordingly,  "spouse"  will  mean 
husband  or  ivife,  whether  by  marriage  or 
common  la\  r,  and  "spousal  equivalent" 
will  mean  o  )habitant  occupying  a 
relationship  generally  equivalent  to  that 
of  a  spouse. 

While  the  definition  of  "dependent" 
applies  equi  illy  to  minor  or  adult 
dependents  depending  on  their  receipt 
of  support  fi  om  the  Board  or  staff 
member,  th(  re  may  be  situations  in 
which  it  mi  ;ht  be  appropriate  for  the 
Ethics  Code  to  apply  differently  in  the 
case  of  an  a(  lult  dependent  who  does 
not  reside  v  ith  the  Board  or  staff 
member.  If  i  ppropriate  and  consistent  • 
withECl3,  he  Board  envisions  that  the 
Board's  Eth  cs  Officer  or  other  person  to 
whom  the  E  oard  delegates  waiver 
authority  w  th  regard  to  staff  will 
recommend  a  waiver  in  such  situations. 


Designated 


Contractors  and  Consultants 


EC2(d)  de  fines  the  term  "designated 
contractors  md  consultants"  as  those 
persons  or  1  usiness  organizations  with 
whom  the  I  oard  enters  into  contracts 
for  services  whom  the  Board  (or  its 
designate)  c  etermines  should  be  subject 
to  the  Code*  and  for  which  the  contract 
contains  a  { rovision  expressly 
incorporatii  ig  this  Code  (in  whole  or  in 


*  Certain  definitions  in  the  Board's  rules  that  are 
self-explanatory  are  not  discussed  below. 


-  See  Rule  2-i)l(n(13)  of  Regulation  S-X,  17  CFR 
210.1-01(0(13] 

^  See  Conuni  ision  Final  Rule:  Revision  of  the 
Commission's .  Vuditor  Independence  Requirements, 
Release  No.  aS'  -7919  (November  21,  2000) 
(describing  the  >e  terms  in  the  context  of  the  rule's 
definition  of  "<  lose  family  members"). 


part).  The  Board  will  develop  and 
maintain  a  list  of  designated  contractors 
and  consultants,  which  will  be  available 
to  the  public  and  will  reserve  the  right 
to  contractually  impose  additional 
restrictions  and  limitations  on  any 
contractor  or  consultant. 

Two  commenters  indicated  that  they 
believed  the  original  definition  was 
overly  vague  and  could  apply  to  all 
providers  of  goods  and  services  to  the 
Board.  The  proposing  release  provided 
a  two-part  test  for  designated 
contractors  and  consultants.  It  indicated 
that  designated  contractors  and 
consultants  are  those  persons  with 
whom  the  Board  entered  into  contracts 
for  services  and  for  which  the  contracts 
expressly  incorporated  the  Code,  in 
whole  or  in  part.  Based  upon  these 
concerns,  the  Board  added  a  third 
criterion — a  requirement  that  the  Board 
determine,  on  a  case-by-case  basis, 
whether,  and  to  what  degree,  each 
contractor  or  consultant  should  be 
subject  to  the  Code. 

Honoraria 

EC2(e)  defines  "honoraria"  as 
anything  with  more  than  a  nominal 
value,  whether  provided  in  cash  or 
otherwise,  and  which  is  provided  in 
exchange  for  a  speech,  panel 
participation,  publication  or  lecture. 
EC2(e)  further  indicates  that  neither  the 
waiver  or  conference  fee,  nor  the 
acceptance  of  a  modest  speakers-only 
meal  shall  constitute  honoraria. 
"Nominal  value"  will  initially  be 
interpreted  to  mean  fair  market  value  of 
$50  or  less. 

Practice 

EC2(f)  defines  "practice"  as  it  relates 
to  activities  before  the  Board  or 
Commission.  Subparagraph  (1)  of  the 
definition  provides  that  practice  means 
knowingly  acting  as  an  agent  or  attorney 
for,  or  otherwise  representing  any 
person  (other  than  oneself)  in  any 
formal  or  informal  appearance  before 
the  Board  or  Commission.  Subparagraph 
(2)  provides  an  alternative  meaning, 
indicating  that  practice  also  means 
making  any  oral  or  written 
communication  on  behalf  of  any  person 
(other  than  oneself)  to,  and  with  the 
intent  to  influence,  the  Board  or 
Commission. 

This  definition,  as  incorporated  in 
ECl2(b),  is  intended  to  restrict  affected 
persons  from  certain  representational 
activities.  However,  this  definition,  as 
incorporated  by  ECl2(b),  is  not  intended 
to  prevent  affected  persons  from 
participating  in  the  preparation  of 
documents,  communications, 
presentations  or  the  like,  provided  the 
affected  persons  do  not  appear  before,  or 
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speak  to,  the  Board,  a^d  are  not  the 
signatory  of  any  written  correspondence 
or  communication  to  the  Board. 
The  Board  added  a  note  to  this 
subsection  that  clarifies  that 
participating  in  the  financial  reporting 
process  as  an  officer  or  director  of  an 
issuer  or  participating  in  an  audit  or  an 
issuer  does  not,  by  itself,  constitute 
practice  before  the  Board. 

Professional  Staff  or  Professional  Staff  of 
the  Board 

EC2(g)  defines  the  terms  "professional 
staff"  or  "professional  staff  of  the 
Board"  as  those  persons  who  are 
employed  by  the  Board  and  who  are 
exempt  bom  minimum  wage  and 
overtime  provisions  under  Federal  law. 

Staff  or  Staff  of  the  Board 

EC2(h)  defines  the  terms  "staff"  or 
"staff  of  the  Board"  as  those  persons 
who  are  employed  by  the  Board. 


EC3.  General  Principles 

EC3  provides  broad  principles 
designed  to  maintain  the  highest 
standards  of  ethical  conduct  among 
Board  members  and  staff,  and  to  provide 
the  public  with  confidence  in  the 
objectivity  of  the  Board's  decisions  by 
seeking  to  avoid  both  actual  and 
perceived  conflicts  of  interest  among 
Board  members  and  staff.  The  three 
subparagraphs  to  paragraph  (a)  are 
intended  to  guide  Board  members  and 
staff  when  a  situation  is  not  covered  by 
the  Code's  specific  standards. 

EC3(a)(l)  instructs  Board  members 
and  staff  to  at  all  times  be  mindful  of 
their  responsibilities  to  the  Board,  the 
sensitivity  of  their  positions,  and  the 
need  for  public  confidence  in  the 
objectivity  and  deliberative  process  of 
the  Board.  EC3(a)(2)  instructs  Board 
members  and  staff  to  take  great  care  to 
conduct  themselves  and  all  of  their 
activities  in  such  a  manner  so  .that  their 
personal  investments  or  other  personal 
activities  will  not  affect  their 
professional  independence  or 
objectivity,  or  otherwise  hinder  the 
interests  or  reputation  of  the  Board. 
EC3(a)(3)  further  instructs  Board  ' 

members  and  staff  to  recognize  that  the 
degree  of  public  confidence  in  the 
function  and  activities  of  the  Board 
depends  heavily  upon  the  observance  of 
both  the  letter  and  spirit  of  this  Code. 

EC3{b)  prohibits  Board  members  and 
staff  fi-om  acting  in  a  manner  that 
creates  or  reasonably  results  in  the 
appearance  of  certain  situations 
described  in  subparagraphs  (1)  through 


(5),<  regardless  of  whether  specifically 
prohibited  by  this  Code. 

The  Board,  or  its  Ethics  Officer,  may 
issue  interpretative  guidance  relating  to 
these  principles. 

One  commenter  indicated  that  he  did 
not  believe  the  Board's  general 
principles  provided  any  meaningful 
guidance  to  the  Board  or  its  staff. 
Recognizing  that  the  general  principles 
are  meant  to  be  broad  enough  to  guide 
the  conduct  of  members  and  staff  in 
those  situations  in  which  a  specific 
provision  of  the  Code  does  not  apply, 
the  Board  concluded  that  its  general 
principles  are  sufficient  and  has  not 
changed  them. 

EC4.  Financial  and  Employment 
Interests 

EC4  limits  Board  mejnbers  and/or 
professional  staff  fi-om  certain  financial 
and  employment  interests. 
Subparagraph  (a)  prohibits  Board 
members  and  professional  staff  from 
being  owed  or  owing  any  financial  or 
other  obligation  to  a  former  employer, 
business  partner,  client  or  publisher, 
with  limited  exceptions.  The  Board 
extended  this  prohibition  to  a  Board 
member  or  professional  staffs 
publisher. 

EC4(a)(l)  restricts  Board  members  and 
professional  staff  from  being  owed  any 
financial  or  other  obligation,  except 
those  items  contained  in  subparagraphs 
(A)  through  (F).s 

One  commenter  requested  that  the 
Board  define  what  it  meant  by  "routine 
banking  and  other  routine  commercial 
relationships"  as  identified  in 
EC4(a)(l)(A)  and  EC4(a)(2)(A).  The 
Board  will  apply  this  exception  to  those 
arrangements  that  are  akin  to  those 
generally  available  to  the  putlic  at  large 
through  arms-length  negotiations.  The 
Board  does  not  believe  5iat  the 
exception  requires  further  refinement  in 
the  Code. 

EC4(a)(l)(Cf  excepts  bom  the  general 
prohibition  benefits  under  a  bona  fide 
pension,  retirement,  group  life,  health  or 
accident  insiu-ance,  or  other  employee 
welfare  or  benefit  plan  maintained  by  a 
former  employer  and  related  to  prior 
services  for  the  former  employer, 
business  partner  or  client.  This  rule 
does  not  prevent  Board  members  or  staff 
from  receiving  ongoing  bona  fide 
pension  payments,  even  if  the  funding 
for  those  payments  is  tied  to  the 
profitability  of  the  former  employer. 
Board  members  and  professional  staff, 
however,  remain  subject  to  EC8.  As 


discussed  in  more  detail  below,  EC8(a) 
requires  Board  members  and 
professional  staff  to  disclose 
circiunstances  that  would  lead  a 
reasonable  person  to  believe  that  the 
Board  or  staff  member  may  have  a 
financial  interest  that  might  affect  or 
reasonably  create  the  appearance  of 
affecting  his  or  her  independence  or 
objectivity  and  to  recuse  himself  or 
herself  from  participating  in  functions 
or  activities  involving  or  affecting  the 
financial  interest.  U  a  Board  or  staff 
member  were  receiving  pension 
pa5rments,  the  funding  for  which  is  tied 
to  the  profitability  of  a  former  employer, 
that  would  constitute  the  type  of 
financial  interest  requiring  disclosure 
and  recusal  from  matters  involving  that 
former  employer  pursuant  to  EC8(a).« 

EC4{a)(l)(D)  and  (E)  each  excepts 
payments  and  the  like  for  prior  service. 
EC4(a)(l)(D)  excepts  profit-sharing, 
stock  bonus  or  other  payments  related  to 
prior  services  for  the  former  employer, 
business  partner  or  client,  while 
EC4(a)(l)(E)  excepts  royalties  or  other 
Uke  payments  with  respect  to  writings 
and  recordings  completed  prior  to 
commencement  of  emplojrment  with  the 
Board. 

EC4(a)(2)  restricts  Board  members  and 
professional  staff  from  owing  any 
financial  or  other  obligation,  except 
those  items  contained  in  subparagraphs 
(A)  through  (D).^ 

EC4(b)  reiterates  the  statutory 
constraints  on  Board  members  receiving 
profits  of,  or  payments  bom,  public 
accounting  firms.  As  proposed,  EC4(b) 
was  limited  to  Board  members  only. 
Based  on  public  comment,  this 
subparagraph  was  extended  to  spouses, 
spousal  equivalents,  and  dependents  .of 
Board  members. 

EC5.  Investments 

EC5  addresses  the  issue  of 
investments  by  Board  members  and  staff 
and  their  spouses,  spousal  equivalents, 
and  dependents. 

EC5(a)  provides  that  there  are  no 
prohibited  investments  by  Board 
members,  staff  and  their  spouses, 
spousal  equivalents,  and  dependents, 
except  that  subparagraph  (1)  restricts 
Board  members  and  professional  staff 
from  having  any  financial  interest  in  a 
public  accounting  firm.^ 


*  The  situations  described  in  these  subparagraphs 
are  self-explanatory  and  are  not  discussed  belbw. 

^  Certain  excepted  items  under  this  subparagraph 
are  self-explanatory  and  are  not  discussed  below. 


«EC8  also  generally  restricts  Board  members  and 
staff  from  participating  in  making  a  decision  which 
is  reasonably  likely  to  have  a  material  effect  on  their 
former  employer  for  one  year  after  joining  the 
Board. 

^  The  items  excepted  under  this  subparagraph  are 
self-explanatory  and  are  not  discussed  below. 

"  The  Board  revised  ECS(a)  to  not  cover  Board 
members  and  professional  stafTs  spouses,  spousal 

,  Continued 
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EC5(b)  instructs  Board  members  and 
professional  staff  to  at  all  times  be 
mindful  of  their  responsibilities  to  the 
Board  and  to  avoid  personal  financial 
activities  which  might  affect  or 
reasonably  create  the  appearance  of 
affecting  their  independence  or 
objectivity. 

EC5(c)  instructs  Board  members  and 
staff  to  at  all  times  be  mindful  that,  in 
the  course  and  scope  of  their 
employment  activities,  they  may  obtain 
knowledge  of  confidential,  non-public 
information  which,  if  disclosed,  might 
affect  the  value  of  particular'  securities 
or  investments  and  places  restrictions 
on  the  disclosiue  and  use  of  non-public 
information.  Subparagraph  (1)  prohibits 
the  dissemination  or  disclosure  of  any 
confidential,  non-public  information 
obtained  by  virtue  of  their  position  with 
the  Board,  whether  that  information 
may  be  considered  to  be  "material" 
under  the  securities  laws  or  not  and 
subparagraph  (2)  restricts  the  use  of 
such  information  for  the  financial  gain 
of  themselves  or  others. 

EC5(d)  was  added  at  the  suggestion  of 
-several  comment^^  and  requires  that 
Board  members  and  professional  staff 
annually  disclose  their  holdings  in 
securities  of  issuers,  including 
exchange-traded  options  and  futiues. 
Disclosiire  statements  must  be  filed  with 
the  Ethics  Officer.  In  addition,  Board 
members'  disclosiure  statements  will  be 
made  available  to  the  public. 

For  initial  disclosures,  newly 
appointed  members  or  newly  hired 
professional  staff  have  60  days  ft-om  the 
date  of  commencement  of  service  with 
the  Board  to  complete  and  file  the 
necessary  statements.  Current  Board 
members  and  professional  staff  have  60 
days  from  the  effective  date  of  the  Code 
to  file  the  necessary  statements. 

For  subsequent  aisclusures.  Board 
members  and  professional  staff  shall  file 
the  necessary  statements  on  May  1 , 
commencing  the  first  year  following  the 
initial  disclosure. 

The  form  and  content  of  the 
disclosure  shall  be  included  in  the 
Board's  ethics  manual  and  will  require 
disclosure  of  investments  based  upon 
categories — such  as  individual  operating 
company  holdings,  mutual  fund 
holdings,  index  hind  holdings, 
exchange-traded  options  holdings,  stock 


equivalents  and  dependents.  Under  EC8(a),  if  a 
Board  member  or  professional  staffs  spouse, 
spousal  equivalent,  or  dependent  had  a  financial 
interest  in  a  public  accounting  firm,  that  interest 
would  have  to  be  disclosed  and  the  Board  or  staff 
member  would  be  recused  from  participating  in  any 
malterjnvolving  that  public  accounting  firm.  In 
addition.  Board  member  spouses,  spousal 
equivalents,  and  dependents  are  subject  to  the 
resections  on  payments  from  public  accounting 
firms  in  EC4(b). 


futures  hold  ngs  and  other  holdings  the 
Board  deem  i  relevant. 

It  is  currei  itly  contemplated  that  all 
values  will  lie  disclosed  in  ranges,  and 
based  on  ma  rket  value.  For  example,  a 
Board  meml  er  or  professional  staff 
member  woi  ild  be  required  to  identify 
whether  the  r  assets  in  mutual  funds 
were  between  two  fixed  dollar  values — 
$O-$50,0O0,$50,OOO-$100,000,  etc. 

It  is  furth«  r  contemplated  that  broad 
based  classe  s  of  investments,  such  as 
mutual  func  holdings,  could  be  . 
disclosed  in  lump  sum  [i.e.,  all  mutual 
fund  holdin  ;s  could  be  aggregated  for 
convenience ),  while  individual  holdings 
(equities,  of  tions  and  futures)  would  be 
required  to  1  le  specifically  identified, 
along  with  t  le  range  of  valuation  for 
each  issue. 

EC6.  Outsid  3  Activities 

EC6  governs  the  participation  in 
outside  acti'  cities  for  Board  members 
and  staff. 

EC6(a)  pri  ivides  that  no  member  of  the 
Board  may  i  indertake  any  employment 
or  other  acti  vity  for  compensation 
outside  of  s(  irvice  to  the  Board. 

EC6(b)  di(  itates  that  staff  of  the  Board 
may  only  uidertake  other  employment 
or  other  acti  vity  for  compensation  with 
the  express  md  specific  approval  of  the 
Board  or  su(  h  person  to  whom  the 
Board  may  (  elegate  such  approval 
authority.  A  s  with  other  delegations  of 
Board  funct  ons,  section  101(g)(2)  of  the 
Act  will  del  ne  the  parameters  of  the 
delegation. 

While  EC  )(b)  applies  to  all  paid 
outside  acti  nties,  tiie  Board  envisions 
that  the  Boa  rd's  Ethics  Officer  or  other 
person  to  w  lom  the  Board  delegates 
approval  au  thority  will  recommend 
approval  oq  a  case-by-case  basis,  or, 
where  appropriate,  a  "blanket"  basis  for 
those  activr  ies  unrelated  to  the  Board's 
oversight  ai  d  which  would  not 
otherwise  ii  ipair  staff  independence  or 
hinder  the  i  sputation  of  the  Board. 

EC6(cl  pr  )hibits  any  outside  activities 
by  Board  m  jmbers  and  staff,  whether  or 
not  for  com  )ensation,  that  violate 
certain  gen«  ral  principles  that  are 

subparagraphs  (1)  through 


specified  in 
(3)  of  EC6(c|.9 

EC7.  Gifts, 
and  Other 


tetmbursements.  Honoraria 
hings  of  Value 


lac<  s 


EC7pl 
of  gifts,  hoijoraria 
travel  and 
Board 
EC7(a)  pro^^des 


mem  jers 


circun  stances 


"The 
subparagraph: 
discussed  bel4v. 


restrictions  on  the  receipt 
reimbursement  for 
dther  things  of  value  by 

and  professional  staff, 
that  no  Board  member 
or  professitlial  staff  shall,  directly  or 


s  are 


described  in  these 
self-explanatory  and  are  not 


indirectly,  solicit  or  accept  any  gift, 
reimbursement,  honoraria  or  anything  of 
monetary  value  from  any  source,  under 
the  circumstances  described  in 
subparagraphs  (1)  and  (2).^° 

EC7(b)  describes  the  circiunstances 
under  which,  and  from  whom,  travel 
reimbursement  may  be  paid. 
Subparagraph  (1)  limits  such 
reimbursements  for  travel  that  is  in 
direct  connection  with  the  employee's 
participation  in  an  educational  forum. 
Subparagraph  (2)  further  limits 
reimbursement  to  educational  forums 
that  are  principally  sponsored  by  and 
the  travel-related  expenses  are  paid  or 
reimbtirsed  by  a  federal,  state  or  local 
governmental  body  or  an  association  of 
such  bodies,  an  accredited  institution  of 
higher  learning,  an  organization  exempt 
from  taxation  under  501(c)(3)  of  the 
Internal  Revenue  Code  (provided  such 
organization  is  not  principally  fimded 
from  one  or  more  public  accoimting 
firms  or  issuers),  or  equivalent 
institutions  outside  the  United  States. 

At  the  request  of  a  commenter,  the 
Board  added  association  of 
governmental  bodies  to  the  list  of 
organizations  from  which  travel 
expenses  may  be  reimbursed.  The  Board 
also  added  equivalent  institutions 
outside  the  United  States  to  make  clear 
that  this  provision  of  its  Ethics  Code 
applies  equally  to  non-U.S.  entities. 

EC8.  Disqualification 

ECS  contains  provisions  requiring  the 
disclosure,  recusal  and  disqualification 
from  participation  in  certain  matters  by 
Board  members  or  professional  staff. 

As  referenced  above  in  EC4,  EC8(a) 
provides  that  if  a  Board  member  or 
professional  staff  becomes,  or 
reasonably  should  become,  aware  of 
facts  which  would  lead  a  reasonable 
person  to  believe  that  he  or  she  (or  his 
or  her  spouse,  spousal  equivalent,  and 
dependents)  may  have  a  financial 
interest  or  similar  relationship  which 
might  affect  (or  reasonably  create  the 
appearance  of  affecting)  his  or  her 
independence  or  objectivity,  then  he  or 
she  must,  at  the  earliest  possible  date, 
take  the  actions  described  in 
subparagraphs  (1)  and  (2).  Subparagraph 

(1)  requires  disclosure  of  such 
circumstances  and  facts.  Subparagraph 

(2)  instructs  the  Board  member  or 
professional  staff  to  recuse  himself  or 
herself  from  further  Board  functions  or 
activities  involving  or  affecting  the 
financial  interest  or  relationship. 

At  the  suggestion  of  several 
commenters,  the  Board  imposed  a 


•"The  circumstances  described  in  these 
subparagraphs  are  self-explanatory  and  are  not 
discussed  below. 
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"reasonable  person"  standard  to  use  to 
determine  whether  a  financial 
relationship  requires  disclosure  and 
disqualification. 

Tne  Board  also  added  two  clarifying 
notes  following  EC8(a).  The  first  note 
clarifies  that  for  the  purposes  of 
applying  this  provision  to  members  of 
an  advisory  group,  those  members  shall 
not  be  considered  to  lack  independence 
or  objectivity  with  regard  to  advisory 
group  matters  merely  because  they  (or 
their  employer,  business  partners  or 
clients)  are  subject  to  the  direct  or 
indirect  oversight  of  the  Board.  The 
second  note  advises  non-professional 
staff  to  seek  the  counsel  of  the  Ethics 
Officer  if  they  face  circumstances 
concerning  financial  relationships  that 
may  affect  their  ability  to  perform  their 
functions. 

EC8{b)  indicates  that  for  a  member  of 
the  Board,  disclosure  shall  be  made  to 
all  other  members  of  the  Board.  For 
professional  staff  of  the  Board, 
disclosure  shall  be  made  to  the  Board 
Chair,  or  the  person  or  persons 
designated  by  the  Chair  [e.g.,  the  Ethics 
Officer). 

EC8(c)  restricts  Board  members  and 
professional  staff  for  a  period  of  12 
months  commencing  on  date  of 
appointment  or  emplo)anent  from 
participating  in  the  making  of  a  decision 
which  is  reasonably  likely  to  have  a 
material  effect  on  the  Board  or 
professional  staff  member's  former 
employer,  business  partner  or  client, 
when  such  prior  emplojnment 
terminated  within  five  years  from  the 
date  of  appointment  or  employment 
with  the  Board. 

Several  commenters  requested  that 
the  Board  clarify  that  broad  policy 
decisions  are  not  "indirect  effects."  In 
response  to  this  suggestion  the  Board 
added  language  that  indicates  that 
participating  in  the  making  of  a  decision 
that  affects  a  former  employer,  business 
partner  or  client  to  the  same  degree  as 
similarly  situated  people  or  business 
organizations,  does  not  constitute  an 
"indirect"  effect.  This  is  meant  to  cover 
matters  of  general  applicability  to  a 
broad  class  of  persons. 

EC9.  Non-Public  Information 

EC9  restricts  Board  members  and  staff 
fi-om  disseminating  or  disclosing  certain 
information.  Subparagraph  (a)  provides 
that  unless  authorized  by  the  Board,  no 
Board  member  or  staff  shall  disseminate 
or  otherwise  disclose  any  information 
obtained  in  the  course  and  scope  of  his 
or  her  employment,  and  which  has  not 
been  released,  announced,  or  otherwise 
made  available  publicly  and 
subparagraph  (b)  provides  that  the 
restriction  in  EC9  shall  continue  in 


effect  after  the  termination  of 
employment  or  Board  membership.  As 
proposed,  the  restriction  on  disclosure 
of  non-public  information  only  applied 
for  five  years  after  the  Board  or 
professional  staff  member  left  the  Board. 
Due  to  the  importance  of  preserving 
confidential  information,  the  Board 
decided  to  strengthen  this  provision  by 
extending  its  application  indefinitely. 

EClO.  Speaking  for  the  Board 

EClO  provides  that,  unless  authorized 
to  speak  on  behaff  of  the  Board,  Board . 
members  and  professional  staff  shaJl 
include  a  disclaimer  for  any  private 
publication  or  public  statement  by 
indicating  that  the  views  expressed  are 
those  of  the  author  or  speaker  and  do 
not  necessarily  reflect  die  view  of  the 
Board  or  other  Board  members  or  staff. 

ECU.  Ethics  Officer 

ECU  directs  the  Board  to  designate  an 
Ethics  Officer  with  the  power  and 
responsibilities  identified  in 
subparagraphs  (a)  through  (c)." 

EC12.  Post-Emplojrment  Restrictions 

EC12  imposes  certain  post- 
emplojmaent  restrictions  on  Board 
members  and  professional  staff. 
Subparagraph  (a)(1)  prohibits  Board 
members  and  professional  staff  from 
negotiating  prospective  employment 
with  a  public  accoimting  firm,  without 
first  disclosing  (pursuant  to  the 
procedures  in  section  EC8(b))  the 
identity  of  the  prospective  employer 
and  recusing  himself  or  herself  from  all 
Board  matters  directly  affecting  that 
prospective  employer. 

Subparagraph  (a)(2)  was  added  at  the 
request  of  several  commenters  and 
defines  "negotiating  prospective 
employment"  to  mean  participating  in 
an  employment  interview;  discussing  an 
offer  of  employment;  or  accepting  an 
offer  of  employment,  even  if  the  precise 
terms  are  still  to  be  developed. 
Submitting  a  resume  or  job  application 
to  a  group  of  employers,  or  receiving  an 
unsolicited  inquiry  of  interest  that  is 
rejected,  do  not  alone  constitute 
"negotiating  prospective  emplo}mient." 
This  additional  language  is  consistent 
with  Regulations  Concerning  Post 
Employment  Conflicts  of  Interest  (5  CFR 
2637.101  et  seq.),  to  which  federal 
government  employees  are  subject. 

Subparagraph  (b)  contains  two 
restrictions  on  former  Board  members     • 
and  professional  staff.  First,  it  restricts 
Board  members  and  professional  staff 
from  practicing  before  the  Board,  and 


the  Conunission  with  respect  to  Board- 
related  matters,  for  one  year  following 
termination  of  employment  or  Board 
membership.  Second,  the  Board  added 
EC  12(b)(2),  which  provides  that  former 
Board  members  and  professional  staff 
shall  not  practice  before  the  Board,  or 
the  Commission  with  respect  to  Board- 
related  matters,  on  a  particular  matter  in 
which  the  Board  member  or 
professional  staff  participated 
personally  and  substantially  as  a  Board 
or  staff  member  and  which  involved  a 
specific  party  or  parties  at  the  time  of 
such  participation.  The  Board  based  this 
restriction  on  the  comparable  restriction 
applicable  to  federal  government 
employees  in  18  U.S.C.  207(a).  Since 
this  rule  is  limited  to  particular  matters, 
it  would  not  cover  matters  of  general 
applicability,  such  as  rulemaidngs  the 
person  participated  in  while  at  the 
Board. 

EC13.  Waiver 

EC13  establishes  a  mechanism  for  the 
Board  to  waive  any  provision  of  the 
Ethics  Code,  provided  the  granting  of 
the  waiver  would  not  otherwise  be 
prohibited  by  law.  EC  13  provides  that 
waivers  must  be  requested  in  writing  by 
the  Board  member  or  staff,  and 
evaluated  by  the  Ethics  Officer  and  that 
the  Board  will  only  grant  waiver 
requests  after  a  finding  that  the  waiver 
would  not  otherwise  hinder  the 
interests  or  reputation  of  the  Board. 
Subject  to  section  101(g)(2)  of  the  Act, 
the  Board  may  delegate  approval 
authority  as  to  staff  requests. 

Several  eommenters  suggested  that 
the  Board  disclose  waivers  of  its  Ethics 
Code.  In  response  to  these  comments,  - 
the  Board  decided  to  make  waivers 
available  to  the  public,  subject  to 
withholding  information  that  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.'^  The 
Board  believes  that  this  approach 
provides  for  transparency  of  the  Board's 
administration  of  its  Ethics  Code,  while 
still  protecting  individuals'  privacy 
interests. 

EC14.  Certification 

EC14  provides  that  Board  members, 
staff,  and  designated  contractors  and 
consultants  agree  to  comply  with  this 
Code  at  the  commencement  of  their  ■ 
service  with  the  Board  and  shall 
annually  certify  in  writing  their 
continuing  compliance  with  it.  The 
Board  modified  this  provision  to  also 
apply  to  designated  contractors  and 


>'  The  powers  and  responsibilities  described  in 
these  subpaiagraphs  are  self-explanatory  and  are 
not  discussed  below. 


>2  This  standard  is  based  on,  and  consistent  %vith. 
one  of  the  exemptions  to  the  Freedom  of 
Infonnation  Act.  See  5  U.S.C.  SS2(b)(6). 
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consultants  after  careful"  consideration 
of  recommendations  by  commenters. 

(b)  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rules  is  Title  I  of  the  Act. 

B.  Board's  Statement  on  Burden  on 
Competition 

The  Board  does  not  believe  that  the 
proposed  rules  will  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Board's  Statement  on  Comments  on 
the  Proposed  Rules  Received  from 
Members,  Participants  or  Others 

The  Board  released  its  proposed  Code 
for  public  comment  on  April  18,  2003. 
See  PCAOB  Release  No.  2003-004 
(April  18,  2003).  The  Board  received 
eight  written  comment  letters  on  its 
proposal.  A  copy  of  PCAOB  Release  No. 
2003-004  and  the  comment  letters 
received  in  response  to  the  PCAOB's 
request  for  comment  are  available  on  the 
PCAOB's  Web  site  at  www.pcaobus.org. 

The  Board  has  carefully  considered 
all  comments  it  has  received.  In 
response  to  the  written  comments 
received,  the  Board  clarifled  and 
modified  certain  aspects  of  its  proposed 
Code.  Specifically,  the  Board  made  12 
principal  changes  to  its  proposal.  First, 
the  Board  revised  its  proposal  to  clarify 
that  the  Code's  application  to 
"designated  contractors  and 
consultants"  will  require  a  three  step 
process:  first,  there  must  be  a  contract 
for  services;  second,  the  Board  (or  its 
designate)  must  determine  that  the  Code 
should  be  applied  to  the  contractor,  in 
whole  or  in  part;  and  last,  the  contract 
must  contain  specific  provisions 
incorporating  those  portions  of  this 
Code  applicable  to  the  contractor. 
Second,  the  Board  eliminated  the 
definition  of  "immediate  family"  and 
clarified  which  provisions  of  the  Ethics 
Code  apply  to  a  Board  or  staff  member's 
spouse,  spousal  equivalent,  and 
dependents.  Third,  the  Board  decided  to 
impose  the  obligation  upon  Board 
members  and  professional  staff  to 
disclose  their  personal  investments,  and 
those  of  their  spouses,  spousal 
equivalents  and  dependents,  in  the 
securities  of  issuers. 

Fourth,  the  Board  decided  to  expand 
the  narrow  list  of  sponsors  who  are 
permitted  to  pay  for  Board-related  travel 
to  include  associations  of  governmental 
(federal,  state  or  local)  bodies  and  non- 
U.S.  institutions  equivalent  to  the 
permissible  domestic  sponsors.  Fifth, 
the  Board  created  a  "reasonable  person" 
standard  for  Board  members  and 
professional  staff  to  use  to  determine 


whether  a  fii  lancial  relationship 
requires  disc  losure  emd  disqualification. 
Sixth,  the  Be  ard  clarified  that,  in  the 
context  of  m  ;mbers  of  an  advisory 
group,' '  indi  spendence  and  objectivity 
are  not  per  s  ?  impaired  because  the 
group  memb  it's  employer,  business 
client  or  pan  ner  is  subject  to  the  Board's 
direct  or  ind  reel  oversight. 

Seventh,  t  le  revised  Code  clarifies 
that  Board  n  embers  and  professional 
staff  are  not   equired  to  disqualify' 
themselves  f  'om  participating  in  making 
or  developing  broad  policies  or 
procedures  \  /hich  may  have  some  effect 
on  a  former  i  imployer,  business  partner 
or  client,  so  ong  as  the  policy  or 
procedure  effects  all  similarly  situated 
people  and  (  rganizations  to  the  same 
degree.  Eigh  h,  the  Board  chose  to 
define  those  circumstances  which 
trigger  (and  i  io  not  trigger)  the 
requirement  for  Board  members  and 
professional  staff  to  internally  disclose 
when  they  a  e  "negotiating  prospective 
employment  "  with  a  public  accounting 
firm  or  issu6  .'^  Ninth,  the  Board 
required  des  ignated  contractors  and 
consultants  o  certify  compliance  with 
the  Code  (as  applied  to  them)  to  the 
same  extent  as  Board  members  and  staff. 

Tenth,  the  BocU^d  added  a  restriction 
on  former  Bi  >ard  members  and 
professional  staff  participating  in  a 
matter  they  jersonally  and  substantially 
participated  in  while  at  the  Board- 
Eleventh,  th  3  Board  extended 
indefinitely  the  restriction  on  former 
Board  meml  ers  and  professional  staff 
from  disclos  ing  non-public  Board 
information  Twelfth,  and  finally,  the 
Board  chose  to  make  publicly  available 
information  on  waivers  of  the  Ethics 
Code.  Addil  onal  discussion  of  the 
Board's  resp  onse  to  these  and  other 
comments  il  received  is  included  in 
section  11(a)  A)  above. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rules  and  Timing  for 
Commissioi  i  Action 
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(b)  Institute  proceedings  to  determine 
whether  the  proposed  rules  should  be 
disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rules 
are  consistent  with  the  requirements  of 
Title  I  of  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rules  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rules  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552;  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  PCAOB.  All 
submissions  should  refer  to  File  No. 
PCAOB-2003-04  and  should  be 
submitted  by  October  17,  2003. 

By  the  Commission. 
Margaret  H.  McFarland, 

Depii  ty  Secretary. 

|FR  Doc.  03-24382  Filed  9-25-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48505;  Fite  No.  SR-ISE- 
2003-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
International  Securities  Exchange,  Inc. 
To  Simplify  the  Manner  in  Which  a 
Contrary  Exercise  Advice  Is  Submitted 
and  To  Extend  by  One  Hour  the  Time 
for  Members  To  Submit  Contrary 
Exercise  Advices 

September  17,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
12,  2003,  the  International  Securities 
Exchange,  Inc.  ("ISE"  or  "Exchange") 
submitted  to  the  Securities  and 


'  15  U.S.C.  78s{b)(l). 
^17CFR240.19b-4. 


n 


Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  ISE.  The 
Exchange  amended  its  proposal  on 
September  9,  2003.3  The  Exchange  filed 
the  proposed  rule  change,  as  amended, 
under  paragraph  (f)(6)  of  Rule  19b-4 
under  the  Act."  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  ISE 
Rule  1100:  (i)  To  simplifj'  the  manner  in 
which  a  contrary  exercise  advice 
("CEA")  is  submitted  to  the  Exchange;^ 
(ii)  to  extend  by  one  hoiu  the  cut-off 
time  for  Members  to  submit  CEAs  to  the 
Exchange;  and  (iii)  to  add  new 
paragraphs  (g)  and  (h)  for  the  purpose  of 
establishing  different  cut-oif  times  for 
options  holders  to  decide  whether  to 
exercise  or  not  exercise  an  expiring 
option  and  for  members  to  submit  CEAs 
based  on  a  modified  trading  session  or 
due  to  "imusual  circumstances."  Below 
is  the  text  of  the  proposed  rule  change, 
as  amended.  Proposed  new  language  is 
italicized;  proposed  deleted  text  is 
[bracketed]. 


Rule  1100.  Exercise  of  Options 
Contracts 

(a)  Subject  to  the  restrictions  set  forth 
in  Rule  413  (Exercise  Limits)  and  to 
such  restrictions  as  may  be  imposed 
pursuant  to  Rule  417  (Other  Restrictions 
on  Options  Transactions  and  Exercises) 
or  pursuant  to  the  Rules  of  the  Clearing 
Corporation,  an  outstanding  options 
contract  may  be  exercised  during  the 
time  period  specified  in  the  Rules  of  the 
Clearing  Corporation  by  the  tender  to 
the  Clearing  Corporation  of  an  exercise 
notice  in  accordance  with  the  Rules  of 
the  Clearing  Corporation.  An  exercise 
notice  may  be  tendered  to  the  Clearing 
Corporation  only  by  the  Clearing 
Member  in  whose  account  such  options 
contract  is  carried  with  the  Clearing 
Corporation.  Members  may  establish 
fixed  procedures  as  to  the  latest  time 
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•^  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Sanow,  Assistant  Director.  Division  of  Market 
Regulation,  Commission,  dated  September  6,  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
ISE  added  footnotes  to  clarify  terminology  used  in 
its  discussion  and  made  technical  corrections  to  its 
rule  text. 

M7CFR240.19b-4(f](6). 

=  The  term  CEA  as  used  in  the  filing  may  also 
include  "Advice  Cancels."  Advice  Cancels  are 
documents  used  to  cancel  CEAs.  See  Amendment 
No.  1 ,  supra  note  3, 


they  will  accept  exercise  instructions 
from  customers. 

[(b)  The  exercise  cut-off  time  for  all 
noncash-settled  options  shall  be  5:30 
p.m.  Eastern  Time  on  the  business  day 
immediately  prior  to  the  expiration 
date.  This  is  the  latest  time  at  which  an 
exercise  instruction  for  expiring 
noncash-settled  options  positions  may 
be: 

(1)  prepared  by  a  Clearing  Member  for 
positions  in  its  proprietary  trading 
account; 

(2)  submitted  to  a  Clearing  Member  by 
a  market  maker  or  broker  for  positions 
in  the  market  maker's  account  or  the 
broker's  error  account;  or 

(3)  accepted  by  a  Member  from  any 
customer  for  its  positions  in  the 
customer's  account.] 

(b)  Special  procedures  apply  to  the 
exercise  of  equity  options  on  the  last 
business  day  before  their  expiration 
("expiring  options").  Unless  waived  by 
the  Clearing  Corporation,  expiring 
options  are  subject  to  the  Exercise-by- 
Exception  ("Ex-by-Ex")  procedure  under 
Clearing  Corporation  Rule  805.  This 
Rule  provides  that,  unless  contrary 
instructions  are  given,  option  contracts 
that  are  in-the-money  by  specified 
amounts  shall  be  automatically 
exercised.  In  addition  to  the  Rules  of  the 
Clearing  Corporation,  the  following 
Exchange  requirements  apply  with 
respect  to  expiring  options.  Option 
holders  desiring  to  exercise  or  not 
exercise  expiring  options  must  either: 

(1)  take  no  action  and  allow  exercise 
determinations  to  be  made  in 
accordance  with  the  Clearing 
Corporation 's  Ex-by-Ex  procedure  where 
applicable;  or 

(2j  submit  a  "Contrary  Exercise 
Advice"  to  the  Exchange  by  the 
deadline  specified  in  paragraph  (c) 
below.  A  Contrary  Exercise  Advice  is  a 
communication  either:  (A)  to  not 
exercise  an  option  that  would  be 
automatically  exercised  under  the 
Clearing  Corporation 's  Ex-by-Ex 
procedure,  or  (B)  to  exercise  an  option 
that  would  not  be  automatically 
exercised  under  the  Clearing 
Corporation's  Ex-by-Ex  procedure.  A 
Contrary  Exercise  Advice  may  be 
submitted  by  a  Member  by  using  the 
Exchange's  Contrary  Exercise  Advice 
Form,  the  Clearing  Corporation 's 
ENCORE  system,  a  Contrary  Exercise 
Advice  form  of  any  other  national 
securities  exchange  of  which  the  firm  is 
a  member  and  where  the  option  is 
listed,  or  such  other  method  as  the 
Exchange  may  prescribe.  A  Contrary 
Exercise  Advice  may  be  canceled  by 
filing  an  "Advice  Cancel"  with  the 
Exchange  or  resubmitted  at  any  time  up 


to  the  submission  cut-off  times  specified 
below. 

(c)  Exercise  cut-off  time.  Option 
holders  have  until  5:30  p.m.  Eastern 
Time  on  the  business  day  immediately  - 
prior  to  the  expiration  date  to  make  a 
final  decision  to  exercise  or  not  exercise 
an  expiring  option.  For  customer 
accounts.  Members  may  not  accept 
exercise  instructions  after  5:30  p.m. 
Eastern  Time  but  have  until  6:30  p.m. 
Eastern  Time  to  submit  a  Contrary 
Exercise  Advice.  For  non-customer 
accounts.  Members  may  not  accept 
exercise  instructions  after  5:30  p.m. 
Eastern  Time  but  have  until  6:30  p.m. 
Eastern  Time  to  submit  a  Contrary    . 
Exercise  Advice  if  such  Member 
employs  an  electronic  submission 
procedure  with  time  stamp  for  the 
submission  of  exercise  instructions  by 
option  holders.  Consistent  with 
Supplemental  Material  .03,  Members 
are  required  to  submit  a  Contrary 
Exercise  Advice  by  5:30  p.m.  for  non- 
customer  accounts  if  such  Members  do 
not  employ  an  electronic  submission 
procedure  with  time  stamp  for  the 
submission  of  exercise  instructions  by 
option  holders. 

(d)  If  the  Clearing  Corporation  has 
waived  the  Ex-by-Ex  procedure  for  an 
options  class.  Members  must  either: 

(1)  submit  to  the  Exchange,  a  Contrary 
Exercise  Advice,  in  a  manner  specified 
by  the  Exchange,  within  the  time  limits 
specified  in  paragraph  (c)  above  if  the 
holder  intends  to  exercise  the  option;  or 

(2)  take  no  action  and  allow  the 
option  to  expire  without  being 
exercised. 

In  cases  where  the  Ex-by-Ex  procedure 
has  been  waived,  the  Rules  of  the 
Clearing  Corporation  require  that 
Members  wishing  to  exercise  such 
options  must  submit  an  affirmative 
Exercise  Notice  to  the  Clearing 
Corporation,  whether  or  not  a  Contrary 
Exercise  Advice  has  been  filed  with  the 
Exchange. 

(e)  A  Member  that  has  accepted  the 
responsibility  to  indicate  final  exercise 
decisions  on  behalf  of  another  Member 
or  non-member  broker-dealer  shall  take 
the  necessary  steps  to  ensure  that  such 
decisions  are  properly  indicated  to  the 
Exchange.  Such  Member  may  establish 
a  processing  cut-off  time  prior  to  the 
Exchange 's  exercise  cut-off  time  at 
which  it  will  no  longer  accept  final 
exercise  decisions  in  expiring  options 
from  option  holders  for  whom  it 
indicates  final  exercise  decisions.  Each 
Member  that  indicates  final  exercise 
decisions  through  another  broker-dealer 
is  responsible  for  ensuring  that  final 
exercise  decisions  for  all  of  its 
proprietary  (including  market  maker) 
and  public  customer  account  positions 
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cvre  indicated  in  a  timely  manner  to  such 
broker-dealer. 

1(c)]. (f)  Notwithstanding  the  foregoing, 
Members  may  [receive  and  Members 
may  submit  exercise  instructions]  make 
final  exercise  decisions  after  the 
exercise  cut-off  time  but  prior  to 
expiration  without  having  submitted  a 
Contrary  Exercise  Advice  in  the 
circumstances  listed  below.  A 
memorandum  setting  forth  the 
circumstance  giving  rise  to  instructions 
after  the  exercise  cut-off  time  shall  be 
maintained  by  the  Member  and  a  copy 
thereof  shall  be  [promptly!  filed  with 
the  Exchange  no  later  than  12:00  noon 
Eastern  Time  on  the  first  business  day 
following  the  respective  expiration.  An 
exercise  [instruction]  decision  after  the 
exercise  cut-off  time  may  be  [received  or 
submitted]  made: 

(1)  in  order  to  remedy  mistakes  or 
errors  made  in  good  faith;  or 

(2)  where  exceptional  circumstances 
[relating  to  a  customer's  or  associated 
person's  ability  to  communicate 
exercise  instructions  to  the  Member  (or 
the  Member's  ability  to  receive  exercise 
instructions)  prior  to  such  cut-off  time 
warrant  such  action]  have  restricted  an 
option  holder's  ability  to  inform  a  . 
Member  of  a  decision  regarding 
exercise,  or  a  Member's  ability  to  receive 
an  option  holder's  decision  by  the  cut- 
off time.  The  burden  of  establishing  any 
of  the  above  exceptions  rests  solely  on 
the  Member  seeking  to  rely  on  such 
exceptions. 

(gj  In  the  event  the  Exchange  provides 
advance  notice  on  or  before  5:30  p.m. 
Eastern  Time  on  the  business  day 
immediately  prior  to  the  last  business 
day  before  the  expiration  date 
indicating  that  a  modified  time  for  the 
close  of  trading  in  equity  options  on 
such  last  business  day  before  expiration 
will  occur,  then  the  deadline  to  make  a 
final  decision  to  exercise  or  not  exercise 
an  expiring  option  shall  be  1  hour  28 
minutes  following  the  time  announced 
for  the  close  of  trading  on  that  day 
instead  of  the  5:30  p.m.  Eastern  Time 
deadline  found  in  Rule  1 1 00(c).  . 
However,  Members  may  deliver  a 
Contrary  Exercise  Advice  or  Advice 
Cancel  to  the  Exchange  within  2  hours 
28  minutes  following  the  time 
announced  for  the  close  of  tradingin 
equity  options  on  that  day  instead  of  the 
6:30  p.m.  Eastern  Time  deadline  found 
in  Rule  1100(c)  for  customer  accounts 
and  non-customer  accounts  where  sunh 
Member  employs  an  electronic 
submission  procedure  with  time  stamp 
for  the  submission  of  exercise 
instructions.  For  non-customer 
accounts.  Members  that  do  not  employ 
an  electronic  procedure  with  time  stamp 
for  the  submission  of  exercise 
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Corporation,  or  to  modify  or  withdraw 
a  previously  submitted  instruction.  All 
exercise  instructions  must  be  time 
stamped  at  the  time  they  are  prepared.] 

[(f)  No  Member  may  prepare,  time 
stamp  or  submit  an  exercise  instruction 
prior  to  the  purchase  of  the  exercised 
contracts  if  the  Member  knew  or  had 
reason  to  know  that  the  contracts  had 
not  yet  been  purchased.] 

[(g)  Clearing  Members  must  follow  the 
procedures  of  the  Clearing  Corporation 
when  exercising  expiring  noncash- 
settled  equity  options  contracts. 
Members  must  also  follow  the 
procedures  set  forth  below  with  respect 
to  the  exercise  of  noncash-settled  equity 
options  contracts  which  would 
otherwise  not  be  exercised,  or  the 
nonexercise  of  contracts  which 
otherwise  would  be  exercised,  by 
operation  of  Clearing  Corporation  Rule 
804: 

(1)  For  all  contracts  so  exercised  or 
not  exercised,  a  "contrary  exercise 
advice,"  must  be  delivered  by  the 
market  maker,  broker  or  clearing  firm,  as 
applicable,  in  such  form  or  manner 
prescribed  by  the  Exchange  no  later 
than  5:30  p.m.  Eastern  Time. 

(2)  Subsequent  to  the  delivery  of  a 
"contrary  exercise  advice."  should  the 
market  maker,  broker,  customer  or  firm 
determine  to  act  other  than  as  reflected 
on  the  original  advice  form,  the  market 
maker,  broker,  or  clearing  firm,  as 
applicable,  must  also  deliver  an  "advice 
cancel,"  in  such  form  or  manner 
prescribed  by  the  Exchange  no  later 
than  5:30  p.m.  Eastern  Time. 

(3)  Members  shall  properly 
communicate  to  the  Exchange  final 
exercise  decisions  in  respect  of 
positions  for  which  they  are 
responsible. 

(4)  The  preparation,  time  stamping  or 
submission  of  a  "contrary  exercise 
advice"  prior  to  the  purchase  of  the 
contracts  to  be  exercised  or  not 
exercised  shall  be  deemed  a  violation  of 
this  Rule. 

(5)  All  of  the  above  procedures  of  this 
paragraph  (g)  are  in  full  force  and  effect 
whether  or  not  the  Clearing  Corporation 
waives  the  exercise  by  exception 
provisions  of  its  Rule  804;  in  the  event 
of  such  waiver  the  procedures  of  this 
paragraph  shall  be  followed  as  if  such 
provisions  of  Clearing  Corporation  Rule 
804  were  in  full  force  and  effect.  The 
Clearing  Corporation  rules  may  require 
the  submission  of  an  affirmative 
exercise  notice  even  in  circumstances 
where  a  contrary  exercise  advice  is  not 
submitted.] 

[(6)]  (j)  The  failure  of  any  Member  to 
follow  the  procedures  in  this  [paragraph 
(g)]  Rule  1100  may  result  in  the 
assessment  of  a  fine,  which  may  include 
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but  is  not  limited  to  disgorgement  of 
potential  economic  gain  obtained  or  loss 
avoided  by  the  subject  exercise,  as 
determined  by  the  Exchange. 

Supplemental  Material  to  Rule  1100 

.01     For  purposes  of  this  Rule  1100, 
the  terms  "customer  account"  and 
"non-customer  account"  have  the  same 
meaning  as  defined  in  the  Clearing 
Corporation  Ry-Laws  Article  I(C)(28) 
and  Article  I(Nj(2),  respectively. 

.02    Each  Member  shall  prepare  a 
memorandum  of  every  exercise 
instruction  received  showing  the  time 
when  such  instruction  was  so  received. 
Such  memoranda  shall  be  subject  to  the 
requirements  of  SBC  Rule  17a-4(b). 

.03    Although  the  deadline  for  all 
option  holders  to  make  a  final  decision 
to  exercise  or  not  exercise  is  5:30  p.m. 
Eastern  Time,  the  deadline  for  the 
submission  of  the  Contrary  Exercise 
Advice  in  the  case  of  non-customer 
accounts  will  depend  on  the  manner  of 
the  decision  to  exercise  or  not  exercise. 

(i)  For  electronic  time  stamp 
submissions  of  the  exercise  decision  by 
non-customer  option  holders,  a 
Contrary  Exercise  Advice  submitted  by 
Members  must  be  received  by  the 
Exchange  by  6:30  p.m.  Eastern  Time. 
.  (ii)  For  manual  submissions  of  the 
exercise  decision  by  non-customer 
option  holders,  a  Contrary  Exetcise 
Advice  submitted  by  Members  must  be 
received  by  the  Exchange  by  5:30  p.m. 
Eastern  Time. 

.04    Each  Member  shall  establish 
fixed  procedures  to  insure  secure  time 
stamps  in  connection  with  their 
electronic  systems  employed  for  the 
recording  of  submissions  to  exercise  or 
not  exercise  expiring  options. 

.05    The  filing  of  a  Contrary  Exercise 
Advice  required  by  this  Rule  does  not 
serve  to  substitute  as  the  effective  notice 
to  the  Clearing  Corporation  for  the 
exercise  or  non-exercise  of  expiring 
options. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change,  as  amended.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Rasis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  to  simplify 
the  manner  in  which  a  CEA  is  submitted 
to  the  Exchange  and  to  extend'the  cut- 
off time  for  submitting  CEAs  for 
customer  accounts.  The  Exchange 
represents  that  this  proposed  rule 
change,  as  amended,  corresponds  to  an 
American  Stock  Exchange  LLC 
("Amex")  rule  change  recently 
approved  by  the  Commission.**  The  ISE 
is  proposing  to  modify  ISE  Rule  1100  to 
mirror  the  changes  to  Amex  Rule  980. 

The  Options  Clearing  Corporation 
("OCC")  has  an  established  procedure, 
pursuant  to  OCC  Rule  805,  known  as 
"Exercise-by-Exception"  or  "Ex-by-Ex" 
that  provides  for  the  automatic  exercise 
of  certain  options  that  are  in-the-money 
by  a  specified  amount.  Under  the  Ex-by- 
Ex  process,  option  holders  holding 
option  contracts  that  are  in-the-money 
by  a  requisite  amount  and  who  wish  to 
have  their  contracts  automatically 
exercised  need  to  take  no  further 
action." 

However,  under  OCC  Rule  805,  option 
holders  who  do  not  want  their  options 
automatically  exercised  or  who  want 
their  options  to  be  exercised  under 
different  parameters  than  the  Ex-by-Ex 
procedure  must  file  a  CEA  with  the  ISE 
in  accordance  with  ISE  Rule  1100  and 
instruct  OCC  of  their  "contrary 
intention."  «  The  Exchange  states  that 
the  rule  is  designed,  in  part,  to  deter 
individuals  from  taking  improper 
advantage  of  late  breaking  news  by 
requiring  evidence  of  an  option  holder's 
intention  to  exercise  or  not  exercise 
expiring  equity  options  via  the 
submission  of  a  CEA.  Members  satisfy 
the  filing  requirement  by  submitting  a 
CEA  form  directly  to  the  ISE  or  by 
electronically  submitting  the  CEA 
through  OCC's  electronic 
communications  system. 

The  Exchange  states  that  one  of  the   . 
primary  goals  of  ISE  Rule  1100  is  to 
maintain  a  level  playing  field  between 
holders  of  long  and  short  positions  in 


'■  See  .Securities  Exchange  Act  Release  No.  47885 
(May  16.  2003).  68  FR  28309  (May  23.  2003)  JSR- 
Amex-2001-92). 

■'  "In-the-money'"  for  a  call  option  occurs  if  the 
current  market  value  of  the  underlying  security  is 
above  the  exercise  price  of  the  option.  For  put 
options,  "in-the-money"  means  the  current  value  of 
the  underlying  seciirity  is  below  the  exercise  price 
of  the  option.  See  Amendment  No.  1.  supra  note  3. 

"  A  CEA  may  be  canceled  by  filing  an  "Advice 
Cancel"  with  the  Exchange  at  any  time  up  to  the 
submission  cut-off  deadline  spacitied  in  proposed 
amended  ISE  Rule  1100(c).  See  Amendment  No.  1, 
supra  note  3. 


expiring  equity  options.  The  ISE 
believes  that,  after  trading  has  ended  on 
the  final  trading  day  before  expiration, 
persons  who  are  short  the  option  have 
no  way  to  close  out  their  short 
positions.  To  put  option  holders  on 
equal  footing,  ISE  Rule  1100  attempts  to 
minimize  the  time  period  in  which  a 
holder  can  exercise  an  equity  option 
after  the  close  of  trading  on  the  last 
business  day  prior  to  expiration.  ^ 

The  current  exercise  cut-off  time  for 
an  option  holder  to  decide  whether  or 
not  to  exercise  an  equity  option  is  5:30 
p.m.  Eastern  Time  ("ET")  on  the 
business  day  immediately  prior  to  the 
expiration  date.'"  Under  the  proposed 
rule  change,  the  exercise  cut-off  time 
established  in  ISE  Rule  1100(c)  will  not 
change  except  in  cases  of  a  modified 
trading  session  or  due  to  "unusual 
circumstances."  Current  ISE  Rule  1100 
imposes  a  uniform  5:30  p.m.  ET  cut-off 
time  for  the  submission  of  CEAs  for  all 
accounts  without  differentiation 
between  customer  and  non-customer 
accounts. 

The  Exchange  believes  that  this 
proposed  rule  change  is  necessary  to 
address  a  concern  that  the  existing 
deadline  for  submitting  CEAs  is 
problematic  for  customer  accounts  due 
to  logistical  difficulties  in  receiving 
customer  exercise  instructions  and 
processing  them  through  retail  branch 
systems  and  back  offices  before 
submitting  them  to  the  Exchange. ' ' 
Therefore,  the  Exchange  proposes  to 
adopt  a  cut-off  time  of  6:30  p.m.  ET  for 
Members  to  submit  CEAs  for  customer 
accounts.  The  Exchange  also  proposes 
to  allow  Members  to  submit  CEAs  for 
non-customer  accounts  by  6:30  p.m.  ET 
provided  such  Member  employs  an 
electronic  procedure  with  time  stamp 
recording  for  the  submission  of  exercise 
instructions  by  options  holders. '^  in 


'•txpiration,  commonly  known  as  "Expiration 
Friday."  is  generally  the  last  business  day  prior  to 
the  expiration  of  an  option  contract. 

'"The  "expiration  date"  of  an  options  contract 
generally  is  the  Saturday  immediately  following  the 
third  Friday  of  the  expiration  month  of  such 
options.  Sep  OCC  By-Laws  Article  I(E)(16).  .S«?  plso 
.Amendment  No.  1.  supra  note  3. 

"  A  "customer  account"  is  defined  in  OCC:  By- 
Laws  .Article  I(C)(28)  as  an  account  of  a  Clearing 
Member  which  is  confined  to  Exchange 
Transactions  cleared  and  positions  carried  by  the 
Clearing  Member  on  behalf  of  its  securities 
customers,  other  than  those  transactions  of  market- 
makers  which  are  cleared  through  a  market-markers 
account.  OCX  By-Laws  define  a  "securities 
customer"  as  a  person  having  a  securities  account 
at  a  broker  or  dealer  other  than  a  non-customer  of 
such  broker  or  dealer.  See  OCC  By-Laws  Article 
I(S)(1).  See  also  .^mendment  No.  1.  supra  note  3. 

'•'A  "non-customer  account"  generally  means  a 
person  that  is  not  a  customer  of  a  broker  or  dealer 
defined  in  Rule  8c-l  and  15c.2-l  under  the  Act.  See 
OCC  By-Laws  .Article  l(N)(2).  See  also  Amendment 
No.  1.  supra  note  3. 
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those  cases  where  Members  do  not 
employ  an  electronic  submission 
procedure  for  the  submission  of  exercise 
instructions,  CEAs  for  non-customer 
accounts  must  be  submitted  to  the 
Exchange  by  5:30  p.m.  ET.  The  different 
CEA  submission  deadlines  are  set  forth 
in  proposed  ISE  Rule  1100(c)  and 
Supplemental  Material  .03. 

Although  most  firms  have  electronic 
submission  procedures,  the  Exchange  is 
concerned  that  those  firms  that 
manually  submit  CEAs  could  have  an 
opportimity  to  improperly  extend  the 
•  5:30  p.m.  ET  deadline  for  options 
holders  to  submit  their  exercise 
instructions.  This  concern  on  the  part  of 
the  Exchange  is  based  on  the  difficulty 
in  monitoring  a  manual  procedure  that 
has  different  times  for  deciding  whether 
or  not  to  exercise  the  option  and  for  the 
submission  of  the  CEA. 

Accordingly,  in  the  case  of  non- 
customer  accounts,  the  Exchange 
proposes  to  limit  the  6:30  p.m.  ET 
deadline  for  submitting  CEAs  to  those 
Members  that  have  an  electronic 
submission  procedure  for  option 
holders  to  communicate  their  decisions 
whether  to  exercise  or  not  exercise  an 
option.  In  connection  with  the  use  of  an 
electronic  submission  procedure  by 
Members,  the  Exchange  proposes  the 
addition  of  new  Supplementcil  Material 
.04  to  ISE  Rule  1100  to  require  Members 
employing  electronic  submissions  to 
establish  procedures  to  secure  time 
stamps  in  connection  with  their 
electronic  systems. 

OCC  on  occasion  will  suspend  the  use 
of  its  Ex-by-Ex  procedure,  such  as  when 
trading  in  the  underlying  stock  has  been 
halted  or  if  accurate  price  data  is 
unavailable  for  the  determination  of 
closing  prices.  When  this  occurs  and 
thwe  is  no  automatic  exercise,  all 
options  contract  holders  must  send  an 
exercise  notice  to  OCC  if  they  want  to 
exercise,  regardless  of  whether  the 
option  is  in  or  out-of-the-money. 
Currently,  when  OCC  suspends  its  Ex- 
by-Ex  procedure  for  an  option  class,  ISE 
Rule  1100(g)(5)  requires  the  submission 
of  a  CEA.  Thus,  when  OCC  has  waived 
the  Ex-by-Ex  procedure,  option  holders 
must  determine  what  price  would  have 
been  used,  even  though  the  only 
available  price  might  be  a  stale  last  sale 
price  (a  price  OCC  did  not  feel 
comfortable,  using).  Option  holders  then 
must  determine  whether  a  CEA  needs  to 
be  submitted  to  the  Exchange 
evidencing  the  intention  to  exercise  or 
not  exercise. 

The  Exchange  proposes  to  eliminate 
the  requirement  that  a  CEA  be 
submitted  if  the  holder  does  not  want  to 
exercise  the  option  when  OCC  has 
waived  its  Ex-by  Ex  procedure  for  that 


options  clas  s.  As  a  result,  when  the  Ex- 
by-Ex  proce  dure  has  been  suspended, 
submission  of  CEAs  to  the  Exchange 
will  be  requ  ired  only  when  the  options 
holder  wan  s  to  exercise  the  option 
contract. 

The  proposed  rule  change  would  also 
permit  the  I  Exchange  to  establish 
different  cu  -off  times  as  an  exception  to 
amended  isfe  Rule  1100(c)  to  address 
situations  where  the  Exchange  has 
advance  prior  knowledge  or  warning  of 
a  modified  rading  session  at  expiration, 
or  in  the  cas  e  of  "unusual 
circumstan(es." 

Specifica  ly,  proposed  ISE  Rule 
1100(g)  woi  Id  apply  when  a  different  or 
modified  cl  )se  of  trading  is  announced 
due  to,a  ma  'ket-wide  event.  In  such 
cases,  the  E  cchange  would  have 
forewarninj  of  the  event  and  would  be 
required  to  jrovide  notice  of  a  change 
in  cut-off  til  ties  by  5:30  p.m.  ET  on  the 
business  da  /  prior  to  the  last  trading 
day  before  i  xpiration.  For  example,  if 
the  day  afte  •  Thanksgiving  is  the  last 
trading  day  prior  to  expiration  with  a 
close  of  tra(  ing  of  1  p.m.  ET,  then  the 
Exchange  w  ould,  with  prior  notice  by 
5:30  ET  on  he  Wednesday  before 
Thanksgivii  ig,  be  able  to  establish  the 
cut-off  time  for  option  holders  to  decide 
whether  to  jxercise  or  not  exercise 
expiring  op  ions  to  1  hour  28  minutes 
after  the  clc  se  of  trading.  With  respect 
to  the  subm  ission  of  CEAs  by  Members, 
the  cut-off  I  ime  would  be  2  hours  and 
28  minutes  after  the  close  of  trading  for 
customer  a(  counts  and  non-customer 
accounts  w  lere  the  Member  employs  an 
electronic  f  rocedure  with  time  stamp 
for  the  subi  lission  of  exercise 
instruction! .  Members  that  do  not 
employ  an  dectronic  submission 
procedure  i  ar  exercise  instructions 
would  be  n  quired  to  submit  a  CEA 
within  1  he  jr  and  28  minutes  after  the 
close  of  tra(  ing  for  its  non-customer 
accounts,  i^ceordingly,  the  normal 
exercise  cu  -off  time  would  not  apply 
and,  simila  to  amended  ISE  Rule 
1100(c),  the  deadline  for  submitting 
CEAs  to  tht  Exchange  for  non-customer 
accounts  w  )uld  depend  on  the  use  of  an 
electronic  a  ubmission  procedure  for  the 
submission  of  exercise  Instructions. 

Proposec  ISE  Rule  11  OO(h)Il)  would 
permit  the  ilxchange  to  extend  the  cut- 
off time  pel  iods  for  options  holders  to 
decide  whe  ther  to  exercise  or  not 
exercise  ex  )iring  options,  as  well  as,  for 
Members  t<  submit  CEAs  due  to 
unusual  cii  :umstances.  Situations  that 
may  arise  t  lat  are  deemed  to  be 
"unusual  c  rcumstances"  are  set  forth  in 
proposed  II  IE  Rule  1100(h)(1).  An 
"unusual  c  rcumstance"  for  purposes  of 
proposed  piragraph  (h)(1)  includes,  but 
is  not  limit  id  to,  increased  market 


volatility;  significant  order  imbalances; 
significant  volume  surges  and/or 
systems  capacity  constraints;  significant 
spreads  between  the  bid  and  offer  in         c 
underlying  securities;  internal  system 
malfunctions  affecting  the  ability  to 
disseminate  or  update  market  quotes 
and/or  deliver  orders;  or  other  similar 
occurrences. 

Proposed  ISE  Rule  1100(h)(2)  would 
permit  the  Exchange,  with  one  (1) 
business  day  prior  advance  notice  by  12 
noon  ET,  to  establish  a  cut-off  time  for 
option  holders  to  decide  whether  to 
exercise  or  not  exercise  expiring  options 
as  well  as  for  Members  to  submit  CEAs. 
The  reduced  cut-off  time  under  this  new 
paragraph  for  both  exercise  decisions 
and  CEA  submissions  may  not  occur 
before  the  close  of  trading.  The  primary 
purpose  of  this  proposed  paragraph 
(h)(2)  is  to  permit  the  Exchange  to 
reduce  cut-off  times  because  of  an 
"unusual  circumstance,"  such  as  a 
significant  news  event  occurring  after 
the  close.  Proposed  ISE  Rule  1100(h)(2) 
provides  that  an  "unusual 
circumstance"  is  a  significant  news 
announcement  concerning  the 
underlying  security  of  an  option 
contract  that  is  scheduled  to  be  released 
after  the  close  on  the  last  trading  day 
prior  to  expiration.  For  example,  a 
decision  on  whether  a  particular  merger 
will  be  approved  or  whether  a  new 
product  will  receive  regulatory  approval 
after  the  close  of  trading  would  justify 
a  reduced  cut-off  time  so  that  persons 
holding  short  positions  are  not 
prejudiced  by  being  unable  to  close  out 
their  positions.  The  Exchange  believes 
that  this  would  maintain  a  level  playing 
field  between  persons  holding  long  and 
short  positions  in  expiring  options. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act 
in  general  ^  ^  and  furthers  the  objectives 
of  section  6(b)(5)  in  particular,'-* 
because  it  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transaction  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  narket 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  does 


•nSU.S.C.  78f(b). 
'■•ISU.S.C.  78f[b)(5). 
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not  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change,  as  amended. 
The  Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change,  as 
amended,  has  been  filed  by  the 
Exchange  pursuant  to  section 
19(b)(3)(A)  of  the  Act  15  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.  16  Because  the  foregoing 
proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  biuden  on 
competition;  and  (3)  does  not  become 
operative  for  thirty  days  from  the  date 
on  which  it  was  filed,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  i^  and  Rule  19b- 
4(f)(6)  18  thereunder.19 

A  proposed  rule  change  filed  under 
Rule  19b-^(f)(6)2o  normally  does  not 
become  operative  prior  to  thirty  days 
after  the  date  of  filing.  However, 
pursuant  to  Rule  19b-4(f)(6)(iii),  the 
Commission  may  designate  a  shorter 
time  if  such  action  in  consistent  with 
the  protection  of  investors  and  the 
public  interest.  The  ISE  has  requested 
that  the  Commission  accelerate  the 
implementation  of  the  proposed  rule 
change  to  take  effect  prior  to  the  thirty 
days  specified  in  Rule  19b-4(f)(6)(iii)2i 
so  that  members  will  be  subject  to 
uniform  CEA  rules  among  the  options 
exchanges. 

The  Commission  believes  that 
waiving  the  thirty-day  operative  date  is 
consistent  with  the  protection  of 


'5  15U.S.C.  78s(b)(3)(A). 

'6  17CFR240.19b--l(fl(6) 

'MS  U.S.C.  78s(b)(3)(A). 

'»17CFR240.19b-4(f)(6). 

'9  As  required  under  Rule  19b-4(f)(6)(iii).  the 
Exchange  provided  the  Commission  with  writte.i 
notite  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  period  as  designated  by  the 
Commission. 

20  17CFR240.19b-^(fl(6). 

*>  17  CFR  240.19b-4(f)(6)(iii). 


investors  and  the  public  interest.  22 
Accelerating  the  operative  date  will 
allow  the  ISE  to  immediately  implement 
rules  similar  to  ones  already  in  place  at 
the  Amex,23  and  will  simplify  and 
clarify  the  process  by  which  Members 
accept  exercise  decisions  from  options 
holders  and  submit  such  decisions  to 
the  Exchange.  For  these  reasons,  the 
Commission  designates  the  proposed 
rule  change  as  effective  and  operative 
immediately.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  as  amended,  the  Commission 
may  summarily  abrogate  such  proposed 
rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 24 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Conunission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  writte.n 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2003-20  and  should  be 
submitted  by  October  17,  2003. 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.15 
U.S.C.  78c(f). 

"  See  supra  note  . 

^''For  purposes  of  calculating  the  sixty-day 
abrogation  period,  the  Commission  considers  the 
period  to  commence  on  September  9.  2003,  the  date 
at  which  the  Exchange  filed  Amendment  No.  1. 


For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 
authority. 2s 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-24378  Filed  9-25-03;  8:45  am] 

BN-UNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48514;  File  No.  ISE-2003- 

21] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange,  Inc. 
Relating  to  tt>e  Extension  of  the  Pilot 
Program  for  Quotation  Spreads 

Septpmber  22,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  22,  2003,  the  International 
Securities  Exchange,  Inc.  ("ISE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule  ^ 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
by  the  ISE.  The  proposed  rule  change 
has  been  filed  by  the  ISE  under  Rule 
19b-4(f)(6)  of  the  Act.  3  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propfised  Ride  Change 

The  ISE  proposes  to  extend  imtil 
January  31,  2004,  a  pilot  program 
permitting  the  allowable  quotation 
spread  for  options  on  up  to  50  equity 
seciuities  to  be  $5,  regardless  of  the 
price  of  the  bid  ("Pilot  Program").  The 
ISE  proposes  no  substantive  changes  to 
the  Pilot  Program  other  than  extending 
its  operation  through  January  31,  2004. 
Pursuant  to  Rule  19b-4(f)(6)  under  the 
Act,  the  ISE  requests  that  the 
Commission  waive  the  30-day  pre- 
operative requirement  contained  in  Ride 
19b^(f)(6)(iii).'» 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 


«17CFR200.3O-3(a)(12). 
'  15  U.S.C.  78s(bl(l). 
M7CFR240.19b-4. 
n7CFR240.19b-i(fl(6). 
■•  17  CFR  240.19b-4(f)(6)(iii). 
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purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
sununaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  c^  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  ISE's  rules  contain  maximum 
quotation  spread  requirements  that  vary 
from  $.25  to  $1.00,  depending  on  the 
price  of  the  option.  On  March  19,  2003, 
the  Commission  approved  a  proposal  to 
amend  Supplementary  Material  .01  to 
ISE  Rule  803,  "Obligations  of  Market 
Makers,"  to  establish  a  six-month  Pilot 
Program  in  which  the  allowable 
quotation  spread  for  options  on  up  to  50 
imderlying  equity  secuiities  would  be 
$5,  regardless  of  the  price  of  the  bid.'' 
The  Pilot  Program  expires  on  September 
19,  2003.  As  required  by  the  Pilot 
Program  Approval  Order,  the  ISE  has 
submitted  to  the  Commission  a  report 
detailing  the  ISE's  experience  with  the 
Pilot  Program. 

The  ISE  believes  that  the  Pilot 
Program  has  been  successful,  and  the 
ISE  intends  to  file  a  proposal  with  the 
Commission  to  make  the  quote  spread 
Pilot  Program  permanent  and  to  apply  it 
to  all  ISE  listed  equity  options.  The 
purpose  pf  the  current  proposal  is  to 
extend  the  Pilot  Program  in  its  present 
form  until  January  31,  2004,  while  the 
Commission  reviews  the  ISE's  Pilot 
Program  report  and  considers  the  ISE's 
proposal,  t    make  the  PiloJ  Program 
permanent. 

2.  Statutory  Basis 

According  to  the  ISE,  the  statutory 
basis  for  the  proposal  is  the  requirement 
under  section  6(b)(5)  of  the  Act  ^  that  a 
national  securities  exchange  have  rules 
that  are  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  an  '  open  market 
and  a  national  market .,_  stem  and,  in 
general,  to  protect  investors  and  the 
public  intere^. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change  imposes  any 


^  See  Securities  Exchange  Act  Release  No.  47532, 
68  FR  14728  (March  26,  2003)  (order  approving  File 
No.  SR-lSE-2001-15)  ("Pilot  Program  Approval 
Order"). 

•15U.S.C78f(b)(5). 


burden  on  Competition  that  is  not 
necessary  c^  appropriate  in  furtherance 
of  the  purpi  >ses  of  die  Act. 


(C)  Self-Re^latory 
Statement 
Proposed 
Members, 


in 
Rilei 


Organization 's 
Comments  on  the 
Change  Received  From 
Anticipants  or  Others 


The  ISE  1  as  not  solicited,  and  does 
not  intend  I  o  solicit,  comments  on  the 
proposed  n  le  change.  The  ISE  has  not 
received  an  ^  unsolicited  written 
comments  worn  members  or  other 
interested  persons. 

ni.  Date  of  EfTectiveness  of  the 
Proposed  R|ile  Change  and  Timing  for 
Commissio^  Action 

The  ISE  1  as  filed  the  proposed  rule 
change  punuant  to  section  19(b)(3)(A) 
of  the  Act  ^  and  subparagraph  (f)(6)  of 
Rule  19b-4  thereunder."  Because  the 
foregoing  p:  oposed  rule  change:  (1) 
Does  not  si|  nificantly  affect  the 
protection  (  f  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  )urden  on  competition;  and 
(3)  the  ISE  ]  irovided  the  Commission 
with  writte  i  notice  of  its  intent  to  file 
the  propose  d  rule  change  at  least  five 
business  da  ys  prior  to  the  filing  date, 
the  propose  d  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(f)(6) 
thereunder, 

A  propos  3d  rule  change  filed  under 
Rule  19b-4  f)(6)  normally  does  not 
become  op(  rative  prior  to  30  days  after 
the  date  of  iling.  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consister  t  with  the  protection  of 
investors  ai  id  the  public  interest.  The 
ISE  has  req  lested  that  the  Commission 
waive  the  3  D-day  operative  delay  to 
prevent  a  h  pse  in  the  operation  of  the 
Pilot  Progn  m. 

The  Com  nission  believes  that 
waiving  th(  30-day  operative  delay  is 
consistent  1  i^ith  the  protection  of 
investors  ai  id  the  public  interest 
because  it  \  irill  permit  the  Pilot  Program 
to  continue  without  interruption 
through  January  31,  2004.  For  this 
reason,  the  Commission  designates  the 
proposal  to  I     operative  upon  filing 
with  the  Cc  mi.iission.^ 

At  any  ti:  ne  within  60  days  of  the 
filing  of  su(h  proposed  rule  change,  the 
Commissio  i  may  summarily  abrogate 
such  rule  c  lange  if  it  appears  to  the 
'  Commissioh  that  such  action  is 


M5U.S.C, 
«17CFR24( 
«For 
date  of  this 
considered  th( 
efficiency,  cot 
U.S.C.  78c(f) 


7  8s(b)(3)(A). 
.19b-4(f)(6). 
purpo^s  only  of  accelerating  the  operative 
posal,  the  Commission  has 
proposed  rule's  impact  on 
petition,  and  capital  formation.  15 
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necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2003-21  and  should  be 
submitted  by  October  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-24380  Filed  9-25-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48503;  File  No.  SR-NASD- 
2002-108] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  4  and  5 
to  a  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Business 
Continuity  Plans  and  Emergency 
Contact  Information 

September  17,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder,^ 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  on  August  7, 
2002,  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"), 


■"17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


a  proposed  rule  change  to  require  its 
members  to  establish  and  maintain 
business  continuity  plans.  The 
Commission  published  the  original 
proposal  in  the  Federal  Register  on 
September  9.  2002. ^  In  response  to 
comments  received,  the  NASD 
submitted  amendments  to  the  proposed 
rule  change  on  December  12,  2002; '» 
January  8,  2003;  ^  and  February  19, 
2003.6  The  Commission  published 
Amendment  Nos.  1,2,  and  3  for 
comment  in  the  Federal  Register  on 
March  10,  2003. ^  In  response  to 
additional  comments  received,  the 
NASD  submitted  Amendment  No.  4  to 
the  proposal  on  September  4,  2003,*  and 
Amendment  No.  5  on  September  17, 
2003.^  The  Commission  is  publishing 
this  notice  of  Amendment  Nos.  4  and  5 
to  solicit  comments  on  the  proposed 
rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  certain 
amendments  to  the  proposed  rule 
change,  which  requires  member  firms  to 
create  and  maintain  business  continuity 
plans  and  provide  the  NASD  with 
certain  information  to  be  used  in  the 
event  of  future  significant  business 
disruptions.  10  Among  other  things. 
Amendment  No.  4  clarifies  that  &e 
proposed  rule  change  would  not 
mandate  that  members  stay  in  business 
in  the  event  of  a  significant  business 
disruption.  The  new  amendment  also 
would  imposR  a  disclosure  requirement 
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•*  Securities  Exchange  Act  Release  No.  46444 
(August  30.  2002).  67  FR  57257  ("Original  Notice"). 

■*  See  letter  from  Brian  I.  Woldow.  Office  of 
General  Counsel,  NASD,  to  Katherine  A.  England. 
Divis'on  of  Market  Regulation  ("Division"), 
Comi  lission.  dated  December  11,  2002 
("Amendment  No.  1"). 

^  Sep  letter  from  Brian  ).  Woldow.  Office  of 
General  Counsel,  NASD,  to  Katherine  A.  England, 
Division,  Commission,  dated  January  8,  2003 
("Amendment  No.  2"). 

«  See  letter  from  Brian  J.  Woldow,  Office  of 
General  Counsel.  NASD,  to  Katherine  A.  England, 
Division.  Commission,  dated  Februarv'  19.  2003 
("Amendment  No.  3"). 

'  Securities  Exchange  Act  Release  No.  47441 
(March  4.  2003).  68  FR  11432. 

"See  letter  from  Brian  J.  Woldow,  Office  of 
General  Counsel,  NASD,  to  Katherine  A.  England. 
Division,  Commission,  dated  September  3.  2003 
("Amendment  No.  4"). 

"See  letter  from  Brian  J.  Woldow,  Office  of 
General  Counsel,  NASD,  to  Katherine  A.  England, 
Division,  Commission,  dated  September  16,  2003 
("Amendment  No.  5"). 

'"  A  similar  rule  change  has  been  proposed  by  the 
New  York  Stock  Exchange  ("NYSE").  See  Securities 
Exchange  Act  Release  No.  46443  (August  20,  2002). 
67  FR  57264  (September  9.  2002)  (original  NYSE 
proposal);  Securities  Exchange  Act  Release  No. 
47584  (March  27,  2003),  68  FR  16334  (September 
9,  2002)  (Amendment  No.  3  to  NYSE  proposal). 


on  members.  In  addition,  the 
amendment  would  require  each  member 
to  review  and,  if  necessary,  update  its 
emergency  contact  information.  Below 
is  the  text  of  the  proposed  rule  change. 
The  base  rule  text  is  that  proposed  in 
Amendment  No.  3.  Proposed  new 
language  added  by  Amendment  Nos.  4 
and  5  is  in  italics;  text  deleted  by 
Amendment  Nos.  4  and  5  is  in  brackets. 


3500.  Emergency  Preparedness 

3510.  Business  Continuity  Plans 

(a)  Each  member  must  create  and 
maintain  a  written  business  continuity 
plan  identifying  procedtires  relating  to 
an  emergency  or  significant  business 
disruption.  Such  procedures  must  be 
reasonably  designed  to  enable  the 
member  to  [continue  its  business  in  the 
event  of  future  significant  business 
disruptions]  meet  its  existing  obligations 
to  customers.  In  addition,  such 
procedures  must  address  the  member's 
existing  relationships  with  other  broker- 
dealers  and  counter-parties.  The 
business  continuity  plan  must  be  made 
available  promptly  upon  request  to 
NASD  staff. 

(b)  Each  member  must  update  its  plan 
in  the  event  of  any  material  change  to 
the  member's  operations,  structure, 
business  or  location.  Each  member  must 
also  conduct  an  annual  review  of  its 
business  continuity  plan  to  determine 
whether  any  modifications  are 
necessary  in  light  of  changes  to  the 
member's  operations,  structure, 
business,  or  location. 

(c)  The  elements  that  comprise  a 
business  continuity  plan  are  flexible 
and  may  be  tailored  to  the  size  and 
needs  of  a  member.  Each  plan,  however, 
must  at  a  minimum,  address: 

(1)  Data  back-up  and  recovery  (hard 
copy  and  electronic); 

(2)  All  mission  critical  systems; 

(3)  Financial  and  operational 
assessments; 

(4)  Alternate  communications 
between  customers  and  the  member; 

(5)  Alternate  communications 
between  the  member  and  its  employees; 

(6)  Critical  [B]  business  constituents, 
banks,  and  counter-part/'esly  impact]; 

(7)  Regulatory  reporting;  [and] 

(8)  Communications  with  regulators; 
andl] 

(9)  How  the  member  will  assure 
customers'  prompt  access  to  their  funds 
and  securities  in  the  event  that  the 
member  determines  that  it  is  unable  to 
continue  its  business. 

Each  member  must  address  the  above- 
listed  categories  to  the  extent  applicable 
and  necessary  [to  enable  the  member  to 
continue  its  business  in  the  event  of  a 


future  significant  business  disruption]. 
If  any  of  the  above-listed  categories  is 
not  applicable,  the  member's  business 
continuity  plan  need  not  address  the 
category.  The  member's  business 
continuity  plan,  however,  must 
document  Uie  rationale  for  not 
including  such  category  in  its  plan.  If  a 
member  relies  on  another  entity  for  any 
one  of  the  above-listed  categories  or  any 
mission  critical  system,  the  member's 
business  continuity  plan  must  address 
this  relationship. 

(d)  Members  must  designate  a 
member  of  senior  management  to 
approve  the  plan  and  he  or  she  shall  be 
responsible  for  conducting  the  required 
annual  review.  The.member  of  senior 
management  must  also  be  a  registered 
principal. 

(e)  Each  member  must  disclose  to  its 
customers  how  its  business  continuity 
plan  addresses  the  possibility  of  a  future 
significant  business  disruption  and  how 
the  member  plans  to  respond  to  events 
of  varying  scope.  At  a  minimum,  such 
disclosure  must  be  made  in  vniting  to 
customers  at  account  opening,  posted 
on  the  member's  Internet  Web  site  (if  the 
member  maintains  a  Web  site),  and 
mailed  to  customers  upon  request. 

(f)  For  purposes  of  this  rule,  the 
following  terms  shall  have  the  meanings 
specified  below: 

(1)  "Mission  critical  system"  means, 
any  system  that  is  necessary,  depending 
on  the  nature  of  a  member's  business,  to 
ensure  prompt  and  accurate  processing 
of  securities  transactions,  including,  but 
not  limited  to,  order  taking,  order  entry, 
execution,  comparison,  allocation,    , 
clearance  and  settlement  of  seciuities 
transactions,  the  maintenance  of 
customer  accounts,  access  to  customer 
accounts  and  the  delivery  of  funds  and 
seciuities. 

(2)  "Financial  and  operational 
assessment"  means  a  set  of  written 
procedures  that  allows  a  member  to 
identify  changes  in  its  operational, 
financial,  and  credit  risk  exposures. 

3520.  Emergency  Contact  Information 

(a)  Each  member  shall  report  to 
NASD,  via  such  electronic  or  other 
means  as  NASD  may  require,  prescribed 
emergency  contact  information  for  the 
member.  Among  other  things,  the 
emergency  contact  information  for  the 
member  includes  designation  of  two 
emergency  contact  persons.  Each 
emergency  contact  person  shall  be  a 
member  of  senior  management  and  a 
registered  principal  of  the  member. 

(b)  Each  member  must  promptly 
update  its  emergency  contact 
information,  via  such  electronic  or  other 
means  as  NASD  may  require,  in  the 
event  of  any  material  change.  Each 
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member  must  review  and,  if  necessary, 
update  its  emergency  contact 
information,  including  designation  of 
two  emergency  contact  persons,  within 
1 7  business  days  after  the  end  of  each 
calendar  quarter  to  ensure  the 
information 's  accuracy.  The  member's 
Executive  Representative  must  conduct 
such  review  and  any  update. 
Furthermore,  members  must  have 
adequate  controls  and  procedures  to 
ensure  that  only  the  Executive 
Representative  may  perform  the  review 
and  update. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
'  proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed. rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  NASD  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD's  original  proposal  and  the 
NYSE's  proposal  elicited  comments 
from  three  parties."  The  NASD 
addressed  fhese  comments  in 
Amendment  Nos.  1,  2,  and  3,  which  the 
Commission  published  for  comment  in 
the  Federal  Register  on  March  10, 
2003. '2  The  NASD  incorporates  the 
interpretations  in  the  Original  Notice 
and  Federal  Register  release  of  March 
10,  2003,  to  the  extent  that  they  are 
consistent  with  the  interpretations 
contained  in  this  release.  The  amended 
proposals  of  the  NASD  and  NYSE 


' '  One  commenter  submitted  a  single  letter  that 
addressed  both  proposals.  See  letter  from  Melvyn 
Musson,  Edward  D.  )ones  &  Co.  ("Edward  |ones"), 
to  Jonathan  G.  Katz,  Secretary,  Commission,  dated 
September  30,  2002.  A  second  commenter 
submitted  two  letters  that  addressed  each  proposal 
separately.  See  letters  from  Jerry  W.  Klawitter, 
Securities  Industry  Association  and  Bond  Market 
Association  C'SIA/BMA"),  to  Margaret  H. 
McFarland.  Deputy  Secretary,  Commission,  dated 
September  30,  2002.  A  third  commenter  submitted 
a  letter  that  addressed  only  the  NASD  proposal.  See 
letter  from  Frances  M.  Stadler,  Investment 
Company -institute,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  September  30.  2002. 

'2  Sep  supra  note  7.  The  Commission  also 
published  for  comment  Amendment  No.  3  to  the 
NYSE's  proposal  relating  to  business  continuity 
planning.  See  supra  note  10. 


relating  to  1  usiness  continuity  planning 
also  eliciteq  comments  from  three 
parties. '3 

The  purpose  of  Amendment  No.  4  is 
to  clarify  thAtt  the  proposed  rule  change 
does  not  ms  ndate  that  members  stay  in 
business  in  the  event  of  a  significant 
business  di!  ruption.  This  amendment 
also  would   equire  each  member  to 
disclose  to  :  Is  customers  how  its 
business  co  itinuity  plan  addresses  the 
possibility  tjf  a  future  significant 
business  disruption.  In  addition,  the 

would  require  each  member 
to  review  ai  d,  if  necessary,  update  its 
emergency  i  :ontact  information  on  a 
quarterly  bs  sis.  Amendment  No.  5 
clarifies  the  implementation  date  of  the 
proposed  n  les. 

Proposed  N  4SD  Rule  3510 
Requirement 
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NASD  is  amending  the  proposed  rule. 
Specifically,  the  proposed  rule  text 
stating  that  "[s]uch  procedures  must  be 
reasonably  designed  to  enable  the 
member  to  continue  its  business  in  the 
event  of  future  significant  business 
disruptions"  is  amended  to  read, 
"[s]uch  procedures  must  bf  reasonably 
designed  to  enable  the  me.  ..<er  to  meet 
its  existing  obligations  to  customers.  In 
addition,  such  procedures  must  address 
the  member's  existing  relationships 
with  other  broker-dealers  and  counter- 
parties." 

The  general  principle  that  firms  are 
not  required  to  remain  in  business  is 
further  recognized  in  a  related    . 
amendment  that  the  NASD  is  proposing 
to  make  with  respect  to  the  categories 
that  a  member's  plan  must,  at  a 
minimum,  address.  In  particular, 
following  discussions  with  Commission 
staff  and  NYSE  staff,  the  NASD  is 
proposing  to  amend  proposed  NASD 
Rule  3510(c)  to  require  a  plan  to  address 
how  a  member  will  assure  customers' 
prompt  access  to  their  funds  and 
securities  in  the  event  that  the  member 
determines  it  is  unable  lo  continue  its 
business. 1^  If  a  member  has  customers, 
the  member  must  detail  the  procedures 
it  would  employ  to  ensure  customer 
access  to  funds  and  securities.  This  new 
category  would  help  to  ensure  that  if  a 
member  were  unable  to  continue  its 
business  following  a  significant 
business  disruption,  those  customers 
holding  funds  or  securities  through  the 
member  would  be  able  to  access  their 
funds  and/or  securities. 

•  Requirement  to  Update  Business 
Continuity  Plans 

Proposed  NASD  Rule  3510(b)  states, 
"[elach  member  must  update  its  plan  in 
the  event  of  any  material  change  to  the 
member's  operations,  structure, 
business  or  location.  Each  member  must 
also  conduct  an  annual  review  of  its 
business  continuity  plan  to  determine 
whether  any  modifications  are 
necesscuy  in  light  of  changes  to  the 
member's  operations,  structure, 
business,  or  location,"  One  commenter 
suggested  that  the  annual  review  should 
be  required  at  the  plan  component  level 
(either  defined  by  business  function  or 
department),  rather  than  the  firm 
level.  1**  The  NASD  continues  to  believe, 
however,  that  each  member  should  . 
annually  review  the  contents  of  its 
business  continuity  plan  at  the  overall 
firm  level.  Such  a  firm-level  review 
would,  among  other  things,  help  to 


•'"The NYSE  also  is  proposing  a  substantially 
similar  amendment.  See  Securities  Exchange  Act 
Release  No.  48502  (September  17,  2003) 
(Amendment  No.  4  to  NYSE  proposal  relating  to 
business  continuity  planning). 

"*  See  A.G.  Edwards  Letter. 
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ensure  that  the  business  continuity  plan 
continues  to  operate  effectively  as  a 
whole  notwithstanding  any  operational 
or  business  changes  that  may  have 
occurred  in  a  defined  business  area  or 
departftient. 

•  Senior  Management  Approval 
Proposed  NASD  Rule  3510(d)  requires 

that  "[m]embers  must  designate  a 
member  of  senior  management  to 
approve  the  plan  and  he  or  she  shall  be 
responsible  for  conducting  the  required 
annual  review."  One  commenter 
requested  clarification  of  whether  the 
member  of  senior  management  would 
actually  be  required  to  conduct  the 
review  or  whether  he  or  she  must  only 
ensure  that  the  review  was  completed.'' 
The  NASD  believes  that  it  is  the 
responsibility  of  the  designated  member 
of  senior  management  to  ensure  an 
adequate,  (at  least)  annual,  firm-level 
review  of  the  member's  business 
continuity  plan.  This  would  not  require 
the  member  of  senior  management  to 
personally  conduct  all  aspects  of  the 
review;  however,  he  or  she  would  be 
required  to  review  the  final  plan, 
including  any  proposed  changes  to  the 
existing  plan,  and  have  a  reasonable 
basis  on  which  to  believe  that  any 
persons  delegated  to  conduct  the  more 
detailed  parts  of  the  review  had  the 
appropriate  levels  of  knowledge  in  their 
assigned  areas. 

•  Business  Constituent,  Bank,  and 
Counter-Party  Impact 

The  proposal  would  require  a 
member's  business  continuity  plan  to 
address  "business  constituent,  bank, 
and  counter-party  impact."  In 
addressing  this  category,  the  NASD 
stated  that  firms  should  have 
procedures  that  assess  the  impact  that  a 
significant  business  disruption  has  on 
business  constituents  (businesses  with 
which  a  member  firm  has  an  ongoing 
commercial  relationship  in  support  of 
the  member's  operating  activities), 
banks  (lenders),  and  counter-parties 
(such  as  other  broker-dealers  or 
institutional  customers).  In  addition,  the 
NASD  stated  that  members  should 
provide  for  alternative  actions  or 
arrangements  with  respect  to  their 
contractual  relationships  with  business 
constituents,  banks,  and  counter-parties 
upon  the  occurrence  of  a  material 
business  disruption  to  either  party. 

The  conunenters  expressed  concern 
over  this  provision.  Commenters 
contended  that  the  requirement  to 
provide  for  alternative  actions  or 
arrangements  would  place  an  undue 
burden  on  members,  might  upset 
existing  contracts,  and  presupposes  that 
all  such  actions  or  arrangement  are 


sufficiently  critical  to  require 
consideration  of  alternatives. '^  Another 
commenter  suggested  that  the  term 
"business  constituent"  should  be 
limited  to  customer  relationships.'" 

The  NASD  disagrees  with  the 
commenters  that  the  provision  is 
unduly  burdensome  or  that  it  might 
upset  existing  contracts.  The  provision 
would  require  only  that  a  firm  consider 
and  include  in  its  plan  alternative  steps 
that  the  firm  would  take  in  the  event 
that  a  member's  critical  business 
constituents,  bank,  or  counter-parties 
were  inaccessible.  The  rule  would  not 
mandate  that  a  member  enter  into 
supplemental  contracts  or  conditional 
agreements.  For  example,  if  a  member 
were  to  determine  that  a 
telecommunications  company  is  a 
critical  business  constituent,  the 
member  would  then  be  required  to 
create  procedures  or  actions  to  follow  in 
the  event  that  this  business  constituent 
was  unavailable.  Alternatively,  the 
member  could  enter  into  a  supplemental 
agreement  with  another 
telecommunications  service  to  provide 
back-up  services.  The  rule  permits  each 
member  to  adopt  an  approach  in  dealing 
with  its  business  constituents,  banks, 
and  counter-parties  that  is  best  suited  to 
the  member's  particular  operations, 
structure,  business,  and  location.  It 
would  require  a  member  only  to  assess 
the  effect  of  a  significant  business 
disruption  on  its  business  constituents, 
banks,  and  counter-parties  and  decide 
appropriate  actions  if  faced  with  any 
such  situation. 

The  NASD,  however,  recognizes  that 
certain  business  constituent,  banking, 
and  counter-party  relationships  might 
not  be  critical  to  a  firm's  business  or 
operations.  The  NASD,  therefore,  is 
amending  the  category  of  "business 
constituent,  bank,  and  counter-party 
impact"  in  proposed  NASD  Rule 
3510(c)(6)  to  read,  "[clritical  business 
constituents,  banks,  and  counter- 
parties." Members  would  be  responsible 
for  identifying  those  relationships  that 
they  deem  critical  for  purposes  of 
complying  with  the  rule;  the  NASD, 
however,  would  consider,  based  on  its 
experience  in  working  with  the  rule 
following  its  adoption,  whether  to 
enumerate  specific  relationships  that  it 
views  as  critical  to  all  members. 

•  Disclosure  Provision 

Following  discussions  with 
Commission  staff  and  NYSE  staff,  the 
NASD  also  is  amending  the  proposed 
rule  text  to  require  each  member  to 
disclose  to  its  customers  how  its 
business  continuity  plan  addresses  the 


"Sep  Edward  |ones  Letter. 


'"Sep  SIA/BMA  Letter;  A.G.  Edwards  Letter. 
'"See  Edward  Jones  Letter. 


possibility  of  a  future  significant 
business  disruption  and  how  the 
member  plans  to  respond  to  events  of 
varying  scope.  Furthermore,  such 
disclosure  would  be  required,  at  a 
minimum,  to  be  made  in  writing  to 
customers  at  account  opening,  posted 
on  the  member's  Internet  Web  site  (if 
the  member  maintains  a  Web  site),  and 
mailed  to  customers  upon  request.  The 
NASD  believes  that  this  requirement 
would  enable  investors  to  make  an 
educated  decision  about  whether  to 
place  their  funds  and  securities  at  the 
specific  member  based  on  the  firm's 
business  continuity  planning  and  also 
would  deter  members  from  creating 
plans  that  do  not  adequately  address 
contingency  planning.  The  NASD, 
however,  notes  that  members  would  not 
be  required  to  disclose  their  actual 
plans;  rather,  each  member  would  be 
-  required  only  to  create  a  summary  of 
how  its  plan  addresses  the  possibility  of 
significant  business  disruptions  and 
disclose  the  member's  general  planned 
responses  to  significant  business 
disruptions.  Members  would  not  need 
to  disclose  such  factors  as:  the  specific 
location  of  any  back-up  facilities;  any 
proprietar>'  information  contained  in  the 
plan;  or  the  parties  with  whom  the 
member  has  back-up  arrangements. 
Members,  however,  would  need  to 
disclose  the  existence  of  back-up 
facilities  and  arrangements. 
•  Technical  Amendment 
Two  commenters  questioned  a 
technical  amendment  made  by  the 
NASD  to  the  proposed  rule  text. 
Originally,  proposed  NASD  Rule 
3510(a)  would  have  required  that  a 
member  have  a  plan  identifying 
procedures  "to  be  followed  in  the  event 
of  an  emergency  or  significant  business 
disruption."  In  Amendment  No.  3,  the 
NASD  changed  "to  be  followed  in  the 
event  of  an  emergency  or  significant 
business  disruption"  to  "relating  to  an 
emergency  or  significant  business 
disruption."  The  commenters  believed 
that  this  new  language  is  less  clear  than 
the  language  originally  proposed. 2"  This 
technical  amendment,  however,  intends 
only  to  reflect  that  a  plan  might  include 
more  than  a  list  of  procedures  to  be 
followed  by  the  member  in  the  event  of 
a  significant  business  disruption.  For 
example,  a  plan  may  reference  an 
existing  arrangement  with  another 
entity'  that  permits  the  entity  to  perform 
services  for  the  member  in  tbe  event  of 
a  futvue  business  disruption.  While  this 
arrangement  is  not  necessarily  a 
procedure  to  be  followed  by  the  member 
in  the  event  of  a  significant  business 
disruption,  it  does  reflect  the  member's 


^»  See  A.G.  Edwards  Letter;  SIA/BMA  Letter. 
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procedures  relating  to  a  business 
disruption  and  should  be  included  in 
the  member's  business  continuity  plan. 

Proposed  NASD  Rule  3520 

•  Emergency  Contact  Information 

Proposed  NASD  Rule  3520  would 
require  members  to  provide  the  NASD 
with  emergency  contact  information  and 
to  update  any  information  upon  the 
occurrence  of  a  material  change.  The 
proposed  rule  would  require  members,  • 
among  other  things,  to  designate  two 
emergency  contact  persons  that  the 
NASD  could  contact  in  the  event  of  a 
significant  business  disruption.  Each 
emergency  contact  person  would  have 
to  be  a  registered  principal  and  a 
member  of  senior  management. 

One  commenter  asserted  that  the 
proposed  rule  should  not  require 
emergency  contact  persons  to  be 
members  of  senior  management  and 
registered  principals.  The  commenter 
characterized  this  requirement  as 
invasive  and  believed  that  the  NASD 
should  allow  others  to  serve  as 
emergency  contact  persons.-'  The 
NASD  disagrees  with  this  assessment. 
The  NASD  proposed  this  requirement  to 
address  situations  in  which  the  NASD 
wishes  to  contact  a  member  in  the  event 
of  a  signiflcant  business  disruption  and 
believes  that  the  emergency  contact 
persons  must  be  registered  principals 
and  members  of  senior  management. 
Under  such  critical  circumstances,  the 
NASD  wants  to  ensure  that  it  will  be 
able  to  contact  persons  in  senior 
management  directly  regarding  the 
condition  and  operations  of  the  firm. 
Moreover,  the  NASD  believes  that  it  is 
essential  that  the  emergency  contact 
persons  be  members  of  senior 
management  with  the  authority, 
experience,  and  knowledge  to  make 
potentially  critical  and  time-sensitive 
decisions  regarding  the  firm.^^ 
-     •  Review  and  Update  of  Emergency 
Contact  Infonnation 

The  NASD  also  is  amending  its 
proposed  rule  to  include  a  requirement 
that  each  member  review  and  update,  if 
necessary,  its  emergency  contact 
information  on  a  quarterly  basis. 
Proposed  NASD  Rule  3520(b),  as 
amended  by  Amendment  No.  1,  would 
require  members  to  promptly  update 
their  emergency  contact  information  in 
the  event  of  any  material  change. 
Because  of  the  essential  nature  of  this 
information,  the  NASD  believes  that 
members  also  should  review  and  update 


^'  See  A.G.  Edwards  Letter. 

-■^The  NASD  notes  that  the  requirement  that  a 
contact  person  be  a  member  of  senior  management 
and  a  registered  principal  is  consistent  with  other 
NASD  rules,  including  designation  of  a  member's 
Executive  Representative. 


this  informs  tion  on  a  quarterly  basis  to 
ensure  its  ai  icuracy.  Consistent  with  the 
quarterly  F(  )CUS  reporting  schedule, 
members  m  ist  review  or  update,  if 
necessary,  i  s  emergency  contact 
information  within  17  business  days 
after  the  end  of  each  calendar  quarter. 
Under  this  provision,  the  member's 
Executive  R  gpresentative  must  perform 
the  review  j  nd  update.  Finally, 
members  m  ist  have  adequate  controls 
and  procedi  ires  to  ensure  that  only  the 
Executive  R  epresentative  may  perform 
the  review  i  nd  update  of  the  member's 
emergency  fontact  information. 

•  Effective  Date  of  Rules 

One  comttienter  requested  that,  upon 
Commissioi  i  approval  of  the  proposed 
rule  change  the  NASD  announce  in  the 
Federal  Rej  ister  an  effective  date  for  the 
rule  of  360  lays  after  notice  of 
Commissioi  i  approval.- '  In  Amendment 
No.  5,  the  N  ASD  proposes  to  establish 
separate  effi  sctive  dates  for  introducing 
firms  and  c  earing  firms  (including  self- 
clearing  fin  is)  to  create  or  modify  their 
business  co  itinuitv  plans,  as  required 
by  proposet  NASD  Rule  3510.  The 
NASD  belie  ves  that  this  is  necessary 
because  ma  ly  introducing  firms  may 
need  access  to  information  regarding  the 
business  co  itinuity  planning  of  their 
clearing  fin  is.  To  ensure  that 
introducing  firms  would  have  sufficient 
time  to  crea  te  or  modify  sections  of  their 
plans  that  n  light  be  affected  by  the  plans 
of  their  clea  ring  firms,  the  NASD  is 
extending  b  y  30  days  the  proposed 
effective  da  :e  for  introducing  firms  to 
comply  wit  i  proposed  NASD  Rule 
3510. 

In  additic  n,  to  further  consistency 
with  the  bu  iiness  continuity  plan  rule 
proposed  b '  the  NYSE,  the  NASD  is 
proposing  i  i  Amendment  No.  5  to 
calculate  th  3  effective  dates  of  both 
proposed  N  (\SD  Rules  3510  and  3520 
from  the  da  ;e  of  publication  of  the 
Commissioi  i  approval  order. 
Accordingly,  clearing  firms  would  have 
to  establish  business  continuity  plans, 
as  required  by  proposed  NASD  Rule 
3510,  withii  120  days  of  the  publication 
of  the  Comi  lission  order  announcing 
the  approve  1  of  the  NASD's  rule  filing; 
introducing  firms  would  be  required  to 
establish  bv  siness  continuity  plans,  as 
required  by  proposed  NASD  Rule  3510, 
within  150  days  of  the  publication  of 
the  Commission  order  announcing  the 
approval  of  the  NASD's  rule  filing.  All 
members  (t  oth  introducing  and  clearing 
firms)  wou  d  be  required  to  designate 
emergency  [:ontact  persons  and  provide 
the  NASD  i  irith  their  contact 
informatioi  ,  as  required  by  proposed 
NASD  Rule  3520,  within  60  days  of 


"  See  SIA/B  VIA  Letter, 


publication  of  the  Commission's 
approval  order. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  section  15A(b)(6) 
of  the  Act,^*  which  requires,  among 
other  things,  that  the  NASD's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  the  proposed  rule 
change,  as  amended,  which  would  help 
to  ensure  that  members  are  prepared  for 
significant  business  disruptions,  is 
consistent  with  those  purposes. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change,  as  amended, 
would  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  received  in 
response  to  Notice  to  Members  02-23 
(April  2002)  and  the  Original  Notice. 
The  NASD  received  32  comment  letters 
following  publication  of  the  Notice  to 
Members.  The  NASD  received  three 
comment  letters  in  response  to  the 
Original  Notice.^s  The  NASD  addressed 
these  comments  in  Amendment  Nos.  1, 
2,  and  3,  which  were  published  for 
comment  in  the  Federal  Register  on 
March  10,  2003.2fi  The  NASD 
incorporates  the  interpretations  in  the 
Original  Notice  and  Amendment  Nos.  1 , 
2,  and  3  to  the  extent  that  they  are 
consistent  with  the  interpretations 
contained  in  this  release.  In  response  to 
the  Federal  Register  notice  of  March  10, 
2003,  the  Commission  received  three 
comment  letters.^^  The  NASD's 
response  to  these  comment  letters  is 
contained  in  section  11(A)(1)  above. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


"15U.S.C.  78o-3tb)(6). 
2''  See  supra  note  11. 
^■^  .See  supra  note  7. 
^'  See  supra  note  13. 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  vkrritten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NfW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-108  and  should  be 
submitted  by  October  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 28 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-24323  Filed  9-25-03;  8:45  am) 
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("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  15,  2003,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exhange  Commission 
("Commission")  Amendment  No.  4  ^  to 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  NYSE  submitted  the  original 
proposed  rule  change  to  the 
Commission  on  August  16,  2002,  and  it 
was  published  in  the  Federal  Register 
on  September  9,  2002."  The  NYSE 
subsequently  submitted  amendments  to 
the  proposed  rule  change  on  January  13, 
2003;  5  March  7,  2003;  ^  and  March  27, 
2003.^  Amendment  No.  3  incorporated 
and  replaced  Amendments  Nos.  1  and  2 
in  their  entirety.  The  Commission 
published  Amendment  No.  3  for 
comjnent  in  the  Federal  Register  on 
April  3,  2003.8  In  response  to  comments 
received,  the  NYSE  is  proposing  this 
Amendment  No.  4.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  filing  with  the 
Commission  amendments  to  proposed 
new  NYSE  Rule  446  ("Business 
Continuity  and  Contingency  Plans"). 
The  proposed  rule  would  require 
members  and  member  organizations  to 
develop,  maintain,  review,  and  update 
business  continuity  and  contingency 
plans  relating  to  an  emergency  or 
significant  business  disruption. 

Below  is  the  text  of  the  proposed  rule 
change,  as  amended.  The  base  text  is 
that  provided  in  Amendment  No.  3. 
Language  added  by  Amendment  No.  4  is 


28  17  CFR  200.3O-3(a)(12). 


■  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  letter  from  Darla  C.  Stuckey.  Corporate 
Secretan.  NYSE,  to  Katherine  A.  England.  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  September  11,  2003  ("Amendment  No.  4"). 

■•  Securities  Exchange  Act  Release  No.  46443 
(August  30,  2002).  67  FR  57264  ("Original  Notice"). 

5  See  letter  from  Darla  C.  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow,  Division, 
Commission,  dated  January  10,  2003  ("Amendment 
No.  1"). 

"^  See" letter  from  Darla  C.  Stuckey,  Corporate 
Secretary.  NYSE,  to  Katherine  A.  England,  Division, 
Commission,  dated  March  6.  2003  ("Amendment 
No.  2"). 

'  See  letter  from  Darla  C.  Stuckey,  Corporate 
Secretar)',  NYSE,  to  Katherine  A.  England,  Division, 
Commission,  dated  March  26,  2003  ("Amendment 
No.  3"). 

«  Securities  Exchange  Act  Release  No.  47584 
(March  27.  2003),  68  FR  16334. 


in  italics:  language  deleted  by 
Amendment  No.  4  is  in  brackets. 


Business  Continuity  and  Contingency 
Plans 

New  Rule  446 

(a)  Members  and  member 
organizations  must  develop  and 
maintain  a  written  business  continuity 
and  contingency  plan  establishing 
procedures  relating  to  an  emergency  or 
significant  business  disruption.  Such 
procedures  must  be  reasonably  designed 
to  enable  members  and  member 
oi^anizations  [to  continue  thefr 
businesses  in  the  event  of  a  future 
significant  business  disruption]  to  meet 
their  existing  obligations  to  customers. 
In  addition,  such  procedures  must 
address  their  existing  relationships  with 
other  broker-dealers,  and  counter- 
parties. Members  emd  member 
organizations  must  make  such  plan 
available  to  the  Exchange  upon  request. 

(b)  Members  and  member 
organizations  must  conduct,  at  a 
minimum,  a  yearly  review  of  their 
business  continuity  and  contingency 
plan  to  determine  whether  any 
modifications  are  necessary  in  light  of 
changes  to  the  member's  or  member 
organization's  operations,  structure, 
business  or  location.  In  the  event  of  a 
material  change  to  a  member's  or 
member  organization's  operations, 
structure,  business  or  location,  the 
member  or  member  organization  must 
promptly  update  its  business  continuity 
and  contingency  plan. 

(c)  The  elements  that  comprise  a 
business  continuity  and  contingency 
plan  shall  be  tailored  to  the  size  and 
needs  of  a  member  or  member 
organization  [so  as  to  enable  the 
member  or  member  organization  to 
continue  its  business  in  the  event  of  a 
future  significant  business  disruption]. 
Each  plan,  however,  must,  at  a 
minimum,  address,  if  applicable: 

(1)  Books  and  records  back-up  and 
recovery  (hard  copy  and  electronic); 

(2)  identification  of  all  mission 
critical  systems  and  back-up  for  such 
systems; 

(3)  financial  and  operational  risk 
assessments; 

(4)  alternate  conununications  between 
customers  and  the  firm; 

(5)  alternate  communications  between 
the  firm  and  its  employees; 

(6)  alternate  physical  location  of 
employees; 

(7)  crifjcai  business  constituent,  bank 
and  counter-party  impact; 

(8)  regulatory  reporting;  [and] 

(9)  communications  with  regulators; 
and 
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(10)  how  the  member  or  member 
organization  will  assure  customers 
prompt  access  to  their  funds  and 
securities  in  the  event  the  member  or 
member  organization  determines  it  is 
unable  to  continue  its  business. 

To  the  extent  that  any  of  the  above 
items  is  not  applicable,  the  member's  or 
member  organization's  business 
continuity  and  contingency  plan  must 
specify  the  item(s)  and  state  the 
rationale  for  not  including  each  such 
item(s)  in  its  plan.  If  a  member  or 
member  organization  relies  on  another 
entity  for  any  of  the  above-listed 
categories  or  any  mission  critical 
system,  the  member's  or  member 
organization's  business  continuity  and 
contingency  plan  must  address  this 
relationship. 

(d)  Each  member  or  member 
organization  must  disclose  to  its 
customers  how  its  business  continuity 
and  contingency  plan  addresses  the 
possibility  of  a  future  significant 
business  disruption  and  how  the 
member  or  member  organization  plans 
to  respond  to  events  of  varying  scope.  At 
a  minimum,  such  disclosure  must  be 
made  in  writing  to  customers  at  account 
opening,  posted  on  the  Internet  website 
of  the  member  or  member  organization 
(if  applicable)  and  mailed  to  customers 
upon  request/^ 

(e)lld)]  The  term  "mission  critical 
system,"  for  purposes  of  this  Rule, 
means  any  system  that  is  necessary, 
depending  on  the  nature  of  a  member's 
or  member  organization's  business,  to 
ensure  prompt  and  accurate  processing 
of  securities  transactions,  including 
order  taking,  entry,  execution, 
comparison,  allocation,  clearance  and 
settlement  of  securities  transactions,  the  , 
maintenance  of  customer  accounts, 
access  to  customer  accoimts  and  the 
delivery  of  funds  and  securities. 

Jfllie)]  The  term  "financial  and 
operational  risk  assessments,"  for 
purposes  of  this  Rule,  means  a  set  of 
written  procedures  that  allow  members 
and  member  organizations  to  identify 
changes  in  their  operational,  financial, 
and  credit  risk  exposure.  > 

(g)[(f)]  Members  and  member 
organizations  must  designate  a  senior 
officer,  as  defined  in  Rule  351(e),  to 
approve  the  Plan,  who  shall  also  be 
responsible  for  the  required  annual 
review,  as  well  as  an  Emergency  Contact 
Person(s).  Such  individuals  must  be 
identified  to  the  Exchange  (by  name, 
title,  mailing  address,  e-mail  address, 
telephone  number,  and  facsimile 
number).  Prompt  notification  must  be 
given  to  the  Exchange  of  any  change  in 
such  designations. 


II.  Self-Reg«latory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  B*sis  for,  the  Proposed  Rule 
Change 

In  its  filir  g  with  the  Commission,  the 
NYSE  inclu  ied  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  ru  le  change,  as  amended,  and 
discussed  ai  ly  comments  it  received  on 
the  propose  i  rule  change.  The  text  of 
these  staten  ents  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  NYSE  t  as  prepared  summaries,  set 
forth  in  Sec  ions  A,  B.  and  C  below,  of 
the  most  si^  nificant  aspects  of  such 


statements. 


Self-Regi  latory  Organization 's 
the  Purpose  of,  and 
for.  the  Proposed  Rule 


A. 

Statement 
Statutory 
Change 

1.  Purpose 


cfi 


Bi  tsis  I 


The 
SR-NYSE-: 
rule  that 
member  ori 
maintain 
continuity 
("BCPs"), 
relating  to 
business 
more  detail 
amendments 
of  written 
filing  and 
Commissioi  i 

A  simi 
submitted 
of  Securitie  > 


purpfcse  of  this  filing  is  to  amend 
;  002-35,  a  proposed  new 
wc  uld  require  members  and 
g  inizations  to  develop, 
iew.  and  update  business 
d  contingency  plans 
Which  establish  procedures 
emergency  or  significant 
disruption.  As  discussed  in 
below,  the  proposed 
to  the  filing  are  the  result 
c  jmments  received  to  the 
conversations  with 
staff, 
lar  proposal  has  been 

the  National  Association 
Dealers  ("NASD").« 


Iv 


BackgroiUK 

•  Augusd2002  Filing 
On  Augu  t  16.  2002,  the  Exchange 

filed  with  t  le  Commission  proposed 
new  NYSE  lule  446  that  would  require 
members  ai  d  member  organizations  to 
establish  ac  d  maintain  business 
continuity  !  nd  contingency  plans. ^"  The 
Original  Nc  tice  was  published  for 
comment  ir  the  Federal  Register  on 
September  fe,  2002." 

•  Amenc  ment  Nos.  1  and  2 
The  Com  nission  received  three 

comment  U  tters  in  response  to  the 
original  pre  posals  of  the  NYSE  and  the 
NASD  relat  ng  to  business  continuity 


^  .See  Securi(es 
(August  30 
(notice  of  origi  lal 
business 
Act  Release  N< 
11432  (March 
1,2.  and  3  to 

'"On  Augus 
proposal.  See 
46444  (August 
9.  2002)  (SR- 

"See 


Exchange  Act  Release  No.  46444 
,  67  FR  57257  (September  9,  2002) 
NASD  proposal  relating  to 
continuity  planning);  Securities  Exchange 
.  47441  (March  4.  2003),  68  FR 
10,  2003)  (notice  of  Amendment  Nos. 
r  ASD  proposal). 

7,  2002,  the  NASD  filed  a  similar 
1  Securities  Exchange  Act  Release  No. 
30,  2002).  67  FR  57257  (September 
MASD-2002-108). 


planning.  ^2  xije  Exchange  filed 
Amendment  Nos.  1  and  2  that 
responded  to  these  comments. 

•  Amendment  No.  3 

Upon  consideration  of  subsequent 
comments  received  from  the  staff  of  the 
Commission  concerning  proposed  NYSE 
Rule  446,  the  Exchange  filed 
Amendment  No.  3  on  March  27,  2003, 
to,  among  other  things,  clarify  the  intent 
of  the  proposal.  Amendment  No.  3 
incorporated  and  replaced  Amendment 
Nos.  1  and  2  in  their  entirety  and  was 
published  in  the  Federal  Register  on 
April  3,  2003."  The  Commission 
received  one  comment  letter  in  response 
to  the  NYSE's  Amendment  No.  3,"*  and 
three  comment  letters  in  response  to  the 
comparable  amendment  filed  by 
NASD.'is 

•  Business  Constituent,  Bank  and 
Counter-party  Impact 

Proposed  NYSE  Rule  446(c)(7)  would 
require  that  a  member's  or  member 
organization's  BCP  address  "business 
constituent,  bank  and  coimter-party 
impact."  A  comment er  asked  for 
clarification  of  this  category.'^  Under 
this  proposed  category,  members  and 
member  organizations  would  be 
required  to  establish  procedures  that 
assess  the  impact  that  a  significant 
business  disruption  would  have  on 
business  constituents  (businesses  with 
which  a  member  or  member 
organization  has  an  on-going 
commercial  relationship  pertaining  to 
the  support  of  the  member's  or  member 
organization's  operating  activities), 
banks  (lenders),  and  counter-parties 
(such  as  other  broker-dealers  or 
institutional  customers).  In  addition, 
members  and  member  organizations 


supra  note  4. 


'2  One  commenter  submitted  a  single  letter  that 
addressed  both  proposals.  See  letter  from  Melvyn 
Musson.  Edward  D.  Jones  &  Co.  ("Edward  Jones"), 
to  Jonathan  G.  Katz,  Commission,  dated  September 
30,  2002.  A  second  commenter  submitted  two 
letters  that  addressed  each  proposal  separately.  See 
letters  from  Jerry  W.  Klawitter,  Securities  Industry 
Association  and  Bond  Market  Association,  to 
Margaret  H.  McFarland,  Deputy  Secretary, 
Commission,  dated  September  30,  2002  ("SIA/BMA 
Letter  1").  A  third  commenter  submitted  a  letter 
that  addressed  only  the  NASD  proposal.  See  letter 
from  Frances  M.  Stadler,  Investment  Company 
Institute,  to  Jonathan  G.  Katz,  Secretary.   " 
Commission,  dated  September  30,  2002. 

'^  See  supra  note  8. 

'*  See  letter  from  Securities  Industry  Association 
and  the  Bond  Market  Association  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  April  24,  2003 
("SIA/BMA  Letter  2"). 

'5  See  letter  from  Securities  Industry  Association 
and  the  Bond  Market  Association  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  March  31,  2003; 
letter  from  Thomas  K.  Heard,  A.G.  Edwards  &  Sons, 
Inc.  to  Jonathan  G.  Katz,  Secretary,  Commission, 
dated  March  31,  2003  ("A.G.  Edwards  Letter"); 
letter  from  Melvyn  Mussoii.  Edward  Jones,  to 
Jonathan  G.  Katz,  Secretary.  Commission,  dated 
March  28,  2003. 

>6  See  SIA/BMA  Letter  1. 
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would  be  required  to  provide  for 
alternative  actions  or  arrangements  with 
respect  to  their  contractual  relationships 
with  business  constituents,  banks,  and 
counter-parties  upon  the  occurrence  of 
a  material  business  disruption  to  either 
party.  The  Exchange's  Information 
Memo  announcing  adoption  of  the  rule 
would  provide  the  guidance  described 
above  with  regard  to  clarification  of  this 
requirement. 

As  discussed  in  more  detail  below, 
the  proposed  amendments  to  this 
provision  of  the  rule  received  additional 
comments  upon  its  publication  in  \he 
Federal  Register.  The  Exchange  is 
responding  to  those  comments  in  this 
Amendment  No.  4. 

•  BCPs  Should  be  Reasonably 
Designed  to  Enable  a  Firm  to  Continue 
its  Business 

As  originally  proposed,  a  literal 
reading  of  proposed  NYSE  Rule  446. 
could  have  suggested  that  the  rule 
would  require  members  and  member 
organizations  to  create,  maintain,  and 
periodically  review  a  BCP  that  would 
have  to  be  effective  in  enabling  them  to 
continue  their  business  in  the  event  of 
a  future  significant  business  disruption. 

While  the  Exchange  did  not  intend  to 
propose  a  rule  which  limits  the  scope  of 
its  members'  and  member  organizations' 
responsibilities  in  establishing  such 
plans,  the  rule  text  did  not  make  clear 
the  NYSE's  intention  when  it  first 
proposed  the  Rule  "that  members  and 
member  organizations  should  be 
obligated  to  develop  a  business 
continuity  and  contingency  plan  that  is 
reasonably  designed,  in  light  of 
particular  characteristics  of  the  firm,  to 
allow  the  firm  to  recover  as  early  as 
practicable  in  ihe  event  of  a  future 
significant  business  interruption.  , 

Amendment  No.  3,  as  proposed,  made 
clear  that  the  rule  would  require  the 
creation  of  not  only  a  written  business 
continuity  and  contingency  plan,  but 
also  a  reasonably  effective  plan,  to 
enable  a  firm  to  recover  as  early  as 
practicable  in  the  event  of  a  future 
significant  business  interruption. 

Amendment  No.  4 

•  Business  Constituent,  Bank,  and 
Counter-party  Impact 

As  noted  above,  the  Exchange  had 
received  comments  upon  the 
publication  of  the  changes  proposed  in 
Amendment  No.  3.  A  commenter 
suggested  that  the  requirement  to 
provide  for  alternative  actions  or 
arrangements  places  an  undue  burden 
on  members  and  member  organizations, 
might  upset  existing  contracts,  and 
presupposes  that  all  such  actions  or 
arrangements  are  sufficiently  critical  to 
require  consideration  of  alternatives. 


The  commenter  suggested  that  the 
Exchange  "remove  the  sentence 
suggesting  a  requirement  to  provide  for 
alternatives  so  as  not  to  confuse  the  goal 
of  making  assessments  with  the  goal  of 
planning  alternatives. "i'' 

The  Exchange  disagrees  with  the 
commenter  that  the  provision  is  unduly 
burdensome  or  that  it  might  upset' 
existing  contracts.  The  provision  would 
require  only  that  a  member  or  member 
organization  consider  and  include  in  its 
BCP  alternative  steps  that  the  firm 
would  take  in  the  event  that  a  member's 
or  member  organization's  critical 
business  constituents,  bank,  or  counter- 
parties were  inaccessible.  The  rule 
would  not  mandate  that  a  member  or 
member  organization  enter  into 
supplemental  contracts  or  conditional 
agreements.  For  example,  if  a  member  or 
member  organization  were  to  determine 
that  a  telecommunications  company 
was  a  critical  business  constituent,  the 
member  or  member  organization  would 
then  be  required  to  identify  procedures 
or  actions  that  could  be  followed  in  the 
event  that  this  business  constituent  was 
unavailable.  Alternatively,  the  member 
or  member  organization  could  enter  into 
a  supplemental  agreement  with  another 
telecommunications  service  to  provide 
back-up  services.  The  rule  would  permit 
each  member  or  member  organization  to 
adopt  an  approach  in  dealing  with  its 
business  constituents,  banks,  and 
counter-parties  that  is  best  suited  to  the 
member's  or  member  organization's 
particular  operations,  structure, 
business,  and  location.  It  would  require 
a  member  or  member  organization  only 
to  assess  the  effect  of  a  significant 
business  disruption  on  its  business 
constituents,  banks,  and  counter-parties 
and  determine  appropriate  actions  if 
faced  with  any  such  situation. 

The  Exchange,  however,  recognizes 
that  certain  business  constituent, 
banking,  and  counter-party 
relationships  might  not  be  critical  to  a 
firm's  business  or  operations.  Therefore, 
in  response  to  comments,  the  Exchange 
is  amending  the  category  of  "business 
constituent,  bank,  and  counter-party 
impact"  in  proposed  NYSE  Rule 
446(c)(7)  to  read,  "[c]ritical  business 
constituents,  banks,  and  counter- 
parties." Members  and  member 
organizations  would  be  responsible  for 
identifying  those  relationships  that  they 
deem  critical  for  purposes  of  complying 
with  the  rule.  The  Exchange  will 
consider,  based  on  its  experience  in 
working  with  the  rule  following  its 
adoption,  whether  to  enumerate  specific 
relationships  that  it  views  as  critical  to 
all  members  and  member  organizations. 


•  BCPs  Should  be  Reasonably 
Designed  to  Enable  a  Firm  to  Continue 
its  Business 

The  commenters  expressed  concern 
that  the  language  added  by  Amendment 
No.  3  to  proposed  NYSE  Rule  446(a) 
would  create  a  new  obligation  on  a 
member  or  member  organization  to 
continue  its  business  after  a  significant 
business  disruption.'"  This  is  not  the 
intention  of  the  proposal.  The  proposal 
would  not  deprive  a  member  or  member 
organization  of  its  autonomy  to  choose - 
to  cease  its  operations  at  any  time, 
provided  it  did  so  in  a  manner 
consistent  with  applicable  laws  and 
Commission  and  Exchange  rules. 
Nevertheless,  to  clarify  that  the  rule 
would  not  create  a  new  obligation  for 
members  and  member  organizations  to 
continue  their  businesses,  the  Exchange 
is  amending  the  proposed  rule. 

Specifically,  the  proposed  rule  text 
stating  that  "[s]uch  procedures  must  be 
reasonably  designed  to  enable  the 
member  or  member  organization  to 
continue  its  business  in  the  event  of 
future  significant  business  disruptions" 
is  being  amended  to  read,  "[sjuch 
procedures  must  be  reasonably  designed 
to  enable  the  member  or  member 
organization  to  meet  its  existing 
obligations  to  customers.  In  addition, 
such  procedures  must  address  its 
existing  relationships  with  other  broker- 
dealers  and  counter-parties."  The 
general  principle  that  firms  are  not 
required  to  remain  in  business  is  further 
recognized  in  a  related  amendment  that 
the  Exchange  is  now  proposing  to  make 
with  respect  to  the  categories  that  a 
member's  or  member  organization's 
plan  must,  at  a  minimum,  address.  In 
particular,  following  discussions  with 
Commission  staff  and  NASD  staff,  the 
Exchange  is  amending  proposed  NYSE 
Rule  446(c)  to  require  a  plan  to  address 
how  a  member  or  member  organization 
would  assure  customers'  prompt  access 
to  their  funds  and  securities  in  the  event 
that  the  member  determines  it  is  unable 
to  continue  its  business.  This  new 
category  is  intended  to  address  how 
customers  holding  funds  or  securities  at 
the  member  or  member  organization 
would  be  able  to  access  their  funds  and/ 
or  securities  if  a  member  or  member 
organization  were  unable  to  continue  its 
business  following  a  significant 
business  disruption. 

Commenters  also  questioned  an 
amendment  made  by  the  Exchange  to 
the  proposed  rule  text.  As  originally 
proposed.  Rule  446(a)  would  have 
required  that  a  member  or  member  < 

organization  have  a  plan  identifying 
procedures  "to  be  followed  in  the  event 


'^  See  SIA/BMA  Letter  2. 
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of  an  emergency  or  significant  business 
disruption."  In  Amendment  No.  3,  the 
Exchange  changed  "to  be  followed  in 
the  event  of  an  emergency  or  significant 
business  disruption"  to  "relating  to  an 
emergency  or  significant  business 
disruption."  The  commenters  believed 
that  this  new  language  was  less  clear 
than  the  language  originally  proposed. i" 
This  amendment,  however,  intends  only 
to  reflect  that  a  BCP  might  include 
information  other  than  a  list  of 
procedures  to  be  followed  by  the 
member  or  member  organization  in  the 
event  of  a  significant  business 
disruption.  For  example,  a  BCP  might 
reference  an  existing  arrangement  with 
another  entity  that  permits  the  entity  to 
perform  services  for  the  member  or 
member  organization  in  the  event  of  a 
future  business  disruption.  While  this 
arrangement  is  not  necessarily  a 
procedure  to  be  followed  by  the  member 
or  member  organization  in  the  event  of 
a  significant  business  disruption,  it  does 
reflect  the  member's  or  member 
organization's  plan  relating  to  a 
business  disruption  and  should  be 
included  in  the  member's  or  member 
organization's  BCP. 

•  Disclosure  Provision 

Following  discussions  with 
Commission  staff  and  NASD  staff,  the 
Exchange  is  amending  the  proposed  rule 
text  to  require  each  member  or  member 
organization  to  disclose  to  its  customers 
how  its  business  continuity  plan 
addresses  the  possibility  of  a  future 
significant  business  disruption  and  how 
the  member  or  member  organization 
plans  to  respond  to  events  of  varying 
scope.  Furthermore,  such  disclosure   . 
must,  at  a  minimum,  be  made  in  writing 
to  customers  at  account  opening,  posted 
on  the  member's  or  member 
organization's  Internet  website  (if  the 
member  or  member  organization 
maintains  a  website),  and  mailed  to 
customers  upon  request.^" 

The  Exchange  believes  that  this 
requirement  would  allow  investors  to 
evaluate  a  member's  or  member 
organization's  BCP  when  determining 
whether  to  place  their  funds  and 
securities  at  the  specific  entity.  This 
requirement  also  would  deter  members 
or  member  organizations  from  creating 
plans  that  do  not  adequately  address 
contingency  planning.  The  Exchange, 
however,  notes  that  members  and 
member  organizations  would  not  be 
required  to  disclose  their  entire  plans; 
radier,  each  member  or  member 
organization  would  be  required  to  create 
a  summary  of  how  its  plan  addresses  the 


19  See  SIA/BMA  Letter  2;  see  also  A.G.  Edwards 
Letter. 
">  See  proposed  NYSE  Rule  446(d). 


possibility  df  significant  business 
disruptions  ^d  disclose  the  member's 
or  member  (Organization's  general 
planned  responses  to  significant 
business  disruptions.  Members  and 
member  organizations  would  not  need 
to  disclose  auch  factors  as:  the  specific 
location  of  any  back-up  facilities;  any 
proprietary  information  contained  in 
plan;  and  th^  parties  with  whom  the 
member  hasi  back-up  arrangements. 
Members  and  member  organizations, 
however,  w6uld  need  to  disclose  the 
existence  of  back-up  facilities  and 
arrangemeni  s. 
•  Implem  sntation  Schedule 
A  commei  iter  requested  that  the 
proposal  inc  icate  the  time  required  for 
implementation  and  suggested  that  this 
time  be  360  klays  fi-om  publication  of  the 
final  Rule  ir  the  Federal  Register.  21  The 
NYSE  belies  es  that  the  rule  should  take 
effect  120  di  ys  after  approval  by  the 
Commission . 

2.  Statutory  Basis 

The  NYSB  believes  that  the  proposed 
rule  changeJas  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  reculations  thereunder 
applicable  t^  a  national  securities 
exchange  artd,  in  particular,  with  the 
requiremenip  of  Section  6(b)(5)  of  the 
Act. -2  Under  that  section,  the  rules  of 
the  Exchange  must  be  designed  to, 
among  othe^  things,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulatinj ,  clearing,  settling, 
processing  i  iformation  with  respect  to, 
and  facilitat  ng  transactions  in, 
securities;  t<  remove  impediments  to 
and  perfect  the  mechanism  of  a  firee  and 
open  markel  and  a  national  market 
system;  and  in  general,  to  protect 
investors  an  i  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  a  i  Burden  on  Competition 

The  NYSI  does  not  believe  that  the 
proposed  ru  e  change,  as  amended, 
would  resul  in  any  biu-den  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


C.  Self-Regv^i 
Statement 
Proposed 
Members, 


'ation  Organization's 
Comments  on  the 
Change  Received  from 
Participants,  or  Others 


oi 
Rile 


The  Exch^ge  received  written 
comments  in  response  to  the  Original 
Notice  that  I  responded  to  Amendment 
No.  3.23  Tijg  Exchange  received 
comments  ii  i  response  to  the  * 


"  See  SIA/B1<IA 
"15U.S.C 
"  See  supra 


Letter  2. 
7fcf(b)(5). 
ote  12. 


publication  of  Amendment  No.  3  that  it 
has  responded  to  above.24 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  with  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Conunission  will: 

(A)  by  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  prop'osed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW,  Washington  DC  20549-0609. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission.'and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-2002-35  and  should  be 
submitted  by  October  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 25 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-24381  Filed  9-25-03;  8:45  am) 

BILLING  CODE  8010-01-P 


^*  See  supra  note  14—15. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48498;  File  No.  SR-NQLX- 
2003-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  NQLX 
LLC  To  Remove  Requirement  That 
Members  Record  the  Clearing  Account 
Indicator  on  Order  Tickets 

September  17.  2003. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-7  under  the 
Act,^  notice  is  hereby  given  that  on 
August  28,  2003,  NQLX  LLC  ("NQLX") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  described  in 
Items  I,  II,  cmd  III  below,  which  Items 
have  been  prepared  by  NQLX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  NQLX 
also  filed  the  proposed  rule  change  with 
the  Commodity  Futures  Trading 
Commission  ("CFTC"),  together  with  a 
written  certification  under  section  5c(c) 
of  the  Commodity  Exchange  Act 
("CEA")  3  on  August  27,  2003. 

L  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

NQLX  is  proposing  changes  to  NQLX 
Rule  408  because  it  has  determined  that 
NQLX  Rule  408(c)(6)'s  requirement  that 
its  Members  record  on  order  tickets  the 
alpha-code  for  the  relevant  "Clearing 
Account  Indicator"  ■»  is  redundant  and 
unnecessary  so  long  as  at  the  time  of 
order  entry  its  Members  submit  the 
appropriate  Clearing  Account  Indicator 
to  NQLX's  automated  trading  system 
along  with  other  required  order 
information.  The  text  of  the  proposed 
rule  change  follows;  additions  are 
italicized;  deletions  are  [bracketed]. 


Rule  408    Submitting  Orders 

(a)-(b)  No  Change 

(c){l)-(5)  No  Change 

[(6)  Clearing  Account  Indicator,] 

([7]6)  Exchange  Contract, 

([8)7)  delivery  or  expiration  month, 

([918)  quantity, 

([I0]9)buy  orsell. 


'  15  U.S.C.  78s(b)(7). 

M7CFR240.19b-7. 

^  7  U.S.C.  7a-2(c). 

••  NQLX  Rule  101(a)(15)  defines  •Clearing 
Account  Indicator"  as  "the  type  of  account 
designated  by  the  Clearing  Organization."  In  this 
context,  the  type  of  account  means  the  clearing 
account  type  at  The  Options  Clearing  Corporation 
[i.e..  market  maker,  firm/proprietary,  or  customer). 


([11]  10)  price  or  price  limit  or  range, 

([12]  11)  put  or  call  and  exercise  price 
(if  applicable), 

([13]12)  open  or  close  position 
indicator  (if  applicable), 

{[14]1J)  Order  instructions  from  Rule 
410  (if  applicable), 

([15)14)  Strategy  type  indicator  (if 
applicable),  and 

([16]  15)  code  indicator  for  a  Cross 
Transaction,  Block  Trade,  or  Exchange 
for  Physical  Trade  (if  applicable). 

(d)  A  Member  or  Person  Associated 
with  a  Member  must  ensure  that  the 
information  from  items  (4)  through 
(l[6l5)  in  Rule  408(c)  as  well  as  the 
appropriate  Clearing  Account  Indicator 
[is]  are  [also]  submitted  to  the  ATS  for 
all  Orders  at  the  time  of  Order  entry. 

(e)  If  at  the  time  of  Order  entry  the 
Member  or  Person  Associated  with  the 
Member  fails  to  provide  the  appropriate 
Clearing  Account  Indicator  as  required 
by  Rule[s)  408[(c)(6)  and  ](d),  then  the 
Member  or  Person  Associated  with  the 
Member  must  timely  provide  the 
appropriate  Clearing  Account  Indicator 
for  the  trade  through  the  Trade 
Registration  System. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NQLX  has  prepared  statements 
concerning  the  purpose  of,  and  statutory 
basis  for,  the  proposed  rule  change, 
burdens  on  competition,  and  comments 
received  from  members,  participants, 
and  others.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  These  statements  are 
set  forth  in  sections  A.  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NQLX  proposes  revising  specified 
provisions  of  NQLX  Rule  408  to  remove 
the  unnecesseiry  redundancy  of 
requiring  its  Members  to  record 
exchange-designated  Clearing  Account 
Indicators  on  order  tickets  as  well  as 
submitting  those  same  Clearing  Account 
Indicators  at  the  time  of  order  entr}'  to 
NQLX's  automated  trading  system. 
NQLX  requires  Clearing  Account 
Indicators  from  its  Members  to  facilitate 
providing  its  clearing  house.  The 
Options  Clearing  Corporation,  with 
information  regarding  the  appropriate 
clearing  account  type  (i.e.,  market 
maker,  firm/proprietary,  or  customer) 
for  all  orders  at  the  time  of  order  entry. 
Therefore,  so  long  as  NQLX  Members 


submit  the  appropriate  Clearing 
Account  Indicator  for  orders  submitted 
to  NQLX's  automated  trading  system  at 
the  time  of  order  entry,  the  purpose  of 
this  rule  provision  is  met.  As  such, 
NQLX  Rule  408(c)(6)  "s  current 
requirement  that  Members  also  record 
Clearing  Account  Indicators  on  order 
tickets  is  redundant  and  burdensome 
because  it  requires  each  preparer  of  an 
order  ticket  submitted  to  NQLX  to  know 
NQLX's  exchange-designated  Clearing 
Account  Indicators,  but  serves  no 
additional  regulatory  purpose. 

No  other  substantive  changes  are 
proposed  to  NQLX  Rule  408  and  * 

Members  are  still  required  to  record 
customer  account  numbers  or  identifiers 
and  customer  type  indicators  along  with 
other  required  information  on  each 
order  ticket.  Therefore,  with  the 
adoption  of  these  proposed  changes,    - 
NQLX  believes  that  it  will  continue  to 
maintain  audit  trails  necessary  and 
appropriate  to  surveil  trading  in  security 
futures  products  in  its  market  and  to 
coordinate  the  surveillance  with  other 
markets  as  required. 

NQLX  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements,  where  applicable,  under 
section  6{h)(3)(J)  of  the  Act  s  and  the 
criteria,  where  applicable,  under  section 
2(a)(l)(D)(i)(IX)  of  the  CEA.*^  as  .Tiodified 
by  joint  orders  of  the  Commission  and 
the  CFTC. 

2.  Statutory  Basis 

NQLX  files  this  proposed  rule  change 
pursuant  to  section  19(b)t7)  of  the  Act." 
NQLX  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Commodity  Futures 
Modernization  Act  of  2000,"  including 
the  requirement  that  NQLX  have  audit 
trails  necessary  and  appropriate  to 
facilitate  coordinated  surveillance  to 
detect,  among  other  things, 
manipulation.''  NQLX  further  believes 
that  its  proposed  rule  change  complies 
with  the  requirements  under  section 
6(h)(3)  of  the  Act '"  and  the  criteria 
under  section  2(a)(l)(D)(i)  of  the  CEA,' ' 
as  modified  by  joint  orders  of  the 
Commission  and  the  CFTC.  In  addition, 
NQLX  believes  that  its  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  6  of  the  Act,'-  in  general,  and 


'  15  U.S.C.  78f(h)(3)(|). 
s?  U.S.C.  2(a)(l)(D)(i)(IX). 
•  15  U.S.C.  78s(b)(7). 
sPub.  L.  106-554.  114  .Stat.  2763  (2000). 
«Sep  section  6(h)(3)(I)  of  the  Act,  15  U.S.C. 
78flh)(3)(|). 

'"IS  U.S.C.  78f(h)(3). 
"7U.S.C.  2(a)(l)(D)(i). 
>2  15  U.S.C.  78f. 
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section  6(b)(5)  of  the  Act.'a  in 
particular,  in  that  they  will  prevent 
fraudulent  and  manipulative  acts  and 
practices,  will  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities  and 
will  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NQLX  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tfie  Act,  as  amended. 

C. Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
.  Members,  Participants,  or  Others 

NQLX  neither  solicited  nor  received 
written  comment  on  the  proposed  rule 
change. 

in.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  section  19(b)(7)(B)  of  the 
Act,'^  the  proposed  rule  change  became 
effective  on  August  27,  2003.  Within  60 
days  of  the  date  of  effectiveness  of  the 
proposed  rule  change,  the  Commission, 
after  consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
-  rule  change  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Act. '^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the* 
proposed  rul6  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


' "  15  U.S.C.  78f(b)(5). 
■MS  U.S.C.  78s(b)(7)(B). 
'^  15  U.S.C.  78s(b)(l). 


public  in  ac  :ordance  with  the 
provisions  (  f  5  U.S.C.  552,  will  be 
available  fof  inspection  and  copying  in 
the  Commisjsion's  Public  Reference 
Room.  Copi  ;s  of  these  filings  will  also 
be  available  for  inspection  and  copying 
at  the  princi  pal  office  of  NQLX. 
Electronical  y  submitted  comments  will 
be  posted  oi  i  the  Commission's  Internet 
Web  site  [hi  ':p://www.sec.gov).  All 
submissions  should  refer  to  File  No. 
SR-NQLX-;  003-07  and  should  be 
submitted  b  r  October  17,  2003. 

For  the  Cor  imission,  by  the  Division  of 
Market  Regul^  ition,  pursuant  to  delegated 
authority."' 

Margaret  H. !  IcFarland, 

Deputy  Secrei  nry. 

[FR  Doc.  03-2  4379  Filed  9-25-03;  8:45  am) 

BILLING  CODE  8  110-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Infc  rmation  Collection 
Activities:  P  roposed  Request  and 
Comment  R  squest 

The  Socia  Security  Administration 
(SSA)  publii  hes  a  list  of  information 
collection  pi  ickages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  OMB)  in  compliance  with 
Public  Law    04-13,  the  Paperwork 
Reduction  i^ct  of  1995,  effective  October 
1,  1995.  The  information  collection 
packages  the  t  may  be  included  in  this 
notice  are  fo  •  new  information 
collections,  approval  of  existing 
information  collections,  revisions  to 
OMB-approved  information  collections, 
and  extensic  ns  (no  change)  of  OMB- 
approved  in  ormation  collections. 

SSA  is  sol  citing  comments  on  the 
accuracy  of  1  he  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  itility;  ways  to  enhance  its 
quality,  utili  y,  and  clarity;  and  on  ways 
to  minimize  3urden  on  respondents, 
including  th  s  use  of  automated 
collection  te  :hniques  or  other  forms  of 
information  echnologj'.  Written 
comments  ai  id  recommendations 
regarding  th(  information  collection(s) 
should  be  su  jmitted  to  the  OMB  Desk 
Officer  and  t  le  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxec  to  the  individuals  at  the 
addresses  an  d  fax  numbers  listed  below: 
OMB,  Office  of  Management  and 
Budget,  Attn :  Desk  Officer  for  SSA,  New 
Executive  Bi  ilding.  Room  10235,  725 
1 7th  St.,  NW .,  Washington,  DC  20503, 
Fax:  202-39!  -6974. 

SSA,  Socii  1  Security  Administration, 
DCFAM,  Atti:  Reports  Cleeu-ance 
Officer,  133f  Annex  Building,  6401 


10  17  CFR  200  SO-SlaK?-;). 


Security  Blvd.,  Baltimore,  MD  21235, 
Fax:  410-965-6400. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  by  writing  to  the  address 
listed  above. 

1.  Petition  to  Obtain  Approval  Of  A 
Fee  For  Representing  A  Claimant  Before 
The  Social  Security  Administration — 20 

.  CFR  Subpart  R.  404.1720,  404.1725, 
Subpart  F,  410.686b.  Subpart  O, 
416.1520  and  416.1 525—0960-0040.  A 
representative  of  a  claimant  for  Social 
Security  benefits  must  file  either  a  fee 
petition  or  a  fee  agreement  with  SSA  in 
order  to  charge  a  fee  for  representing  a 
claimant  in  proceedings  before  SSA. 
The  representative  uses  Form  SSA-1560 
to  petition  SSA  for  authorization  to 
charge  and  collect  a  fee.  A  cleiimant  may 
also  use  the  form  to  agree  or  disagree 
with  the  requested  fee  amount  or  other 
information  the  representative  provides 
on  the  form,  SSA  uses  the  information 
to  determine  a  reasonable  fee  that  a 
representative  may  charge  and  collect 
for  his  or  her  services.  The  respondents 
are  claimants,  their  attorneys,  and  other 
persons  representing  them. 

Type  of  Request:  Extension  of  an 
OMB- Approved  Information  Collection. 

Number  of  Respondents:  34,624. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  17.312 
hours. 

2.  Child  Relationship  Statement — 
0960-0116.  SSA  uses  the  information 
collected  on  Form  SSA-2519  to  help 
determine  the  entitlement  of  children  to 
Social  Security  benefits  under  section 
216(h)(3)  of  the  Social  Security  Act 
(Deemed  Child  Provision).  The 
respondents  are  persons  providing 
information  about  the  relationship 
between  the  worker  and  his/her  alleged 
biological  child,  in  connection  with  the 
child's  application  for  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  collection. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  12,500 
hours. 

3.  Request  for  Replacement  Social 
Security  Benefits  Statement — 20  CFR 
401.45—0960-0583.  The  information 
requested  by  the  Social  Security 
Administration  (SSA)  via  the  Internet 
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will  be  used  to  verify,  identify,  and  to 
provide  replacement  copies  of  Form 
SSA-1099/SSA-1042,  which  are  needed 
to  prepare  Federal  tax  returns.  This 
Internet  option  to  request  a  replacement 
SSA-1099/SSA-1042  will  eliminate  the 
need  for  a  phone  call  to  a  teleservice 
center  or  a  visit  to  a  field  office.  The 
respondents  are  beneficiaries  who 
request  a  replacement  SSA-1099/1042 
via  the  Internet. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  7,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  583  hours. 

II.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454,  or  by  writing  to  the 
addresses  listed  above. 

1.  Statement  of  Self-Employment 
Income— 20  CFR  Subpart  B,  404.101. 
Subpart  K,  404.1096—0960-0046.  The 
information  collected  on  Form  SSA-766 
is  used  to  determine  if  the  individual 
will  have  at  least  the  minimum  amount 
of  self-employment  income  needed  for 
one  or  more  quarters  of  coverage  in  the 
current  year.  Additional  quarters  of 
coverage  may  be  credited  on  the  basis  of 
the  information  obtained,  and  benefits 
payments  rtiay  be  expedited  where  there 
are  sufficient  queuters  of  coverage  to 
give  the  individual  insured  status.  The 
respondents  are  self-employed  persons 
applying  for  Social  Security  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  5,000. 


Frequency  of  Response:  1. 
/Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  417  hours. 

2.  Application  FforFor  Special  Age 
72-or-Over  Monthly  Payments — 20  CFR, 
Subpart  D,  404.380-384 — 0960-0096. 
Form  SSA-19-F6  is  needed  to 
determine  if  an  individual  is  entitled  to 
Special  Age  72  payments.  Eligibility 
requirements  will  be  evaluated  based  on 
the  data  collected  in  this  form.  The 
respondents  are  individuals  who 
attained  age  72  before  1972. 

Type  of  Request:  Extension  of  an 
OMB-approved  collection. 

Number  of  Respondents:  10. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  3  hours. 

3.  Subpart  T-State  Supplementation 
Provisions— 2020  CFR  416.2095-2099— 
0960-0240.  Section  1618  of  the  Social 
Security  Act  contains  pass-along 
provisions  of  the  Social  Security 
Amendments.  These  provisions  require 
States  that  supplement  the  Federal  5SI 
benefits  to  pass  along  Federal  cost-of- 
living  increases  to  the  individuals  who 
are  eligible  for  State  Supplementary 
benefit  payments.  If  the  State  fails  to 
keep  payments  at  the  required  level,  it 
becomes  ineligible  for  Medicaid 
reimbursement  under  Title  XIX  of  the 
Social  Security  Act.  Regulations  at  20 
CFR  416.2099  require  the  States  to 
report  mandatory  minimum  and 
optional  supplementary  payment  data  to 
SSA.  The  information  is  used  to 
determine  compliance  with  the  law  and 
regulations.  The  respondents  are  States 
that  supplement  Federal  SSI  payments. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  26. 

Frequency  of  Response:  15  states 
report  quarterly,  11  states  report 
annually. 


Average  Burden  Per  Response:  1  hour. 
Estimated  Annual  Burden:  71  hours. 

4.  You  Can  Make  Your  Pavment  by 
Credit  Card— 0960-0462 .  SSA  will  use 
the  information  on  Forms  SSA-4588 
and  SSA-4589  to  update  the 
individual's  Social  Security  record  to 
reflect  that  a  payment  has  been  made  on 
their  overpayment  and  to  effectuate 
payment  through  the  appropriate  credit 
card  company.  The  respondents  are 
Title  II  (Old-Age,  Survivors,  and 
Disability  Insurance)  and  Title  XVI 
(Supplemental  Security  Income) 
debtors;  and  citizens  requesting  material 
through  SSA. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  respondents:  19,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  1,583 
hours. 

5.  State  Vocational  Rehabilitation 
Agency  Claim  (SSA-199-U2)  and 
Subpart  V — Payments  for  Vocational 
Rehabilitation  Services — 20  CFR 
Sections  404.2104,,  404.2108,  404.2113. 
404.2117,  404.2121.  416.2204,  416.2208, 
416.2213,  416.2217-0960-0310.  The 
information  collected  on  Form  SSA- 
199-U2  and  through  these  current  rules 
is  used  by  SSA  to  determine  if  State 
vocational  rehabilitation  agencies  are 
providing  appropriate  services, 
including  referrals  when  necessary,  and 
whether  those  claims  for  services 
should  be  paid.  The  respondents  are  the 
80-100  State  vocational  rehabilitation 
agencies  and  alternate  participants  who 
offer  vocational  and  employment 
services  for  SSA  beneficiaries. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 


CFR  sections 


404.2108  &  416.2208  SSA-199 

404.21 17  &  416.2217  

404.2121  &  416.2221    

^500  total  responses  for  all  participants. 
^On  Average. 


Number  of 
respondents 


Frequency  of 
response 


90 
80 

^90 


Average 

burden  per 

response 

(minutes) 


Estimated 

annual  burden 

(hours) 


2145 
1 
1 


23 

160  I 
100 


5.003 

80 

833 


Total  Burden  Hours  For  this  Request: 
5,916  hours 

6.  Childhood  Disability  Evaluation 
Form— 20  CFR  416.924—0960-0568. 
SSA  and  State  Disability  Determination 
Services  use  the  information  collected 
on  the  Form  SSA-538  to  record  medical 
and  functional  findings  regarding  the 


severity  of  impairments  of  the  children 
who  claim  Supplemental  Security 
Income  benefits  based  on  disability.  The 
form  is  used  for  initial  determinations  of 
eligibility,  in  appeals  and  in  initial 
continuing  disability  reviews. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 


Number  of  Respondents:  750,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  25 
minutes. 

Estimated  Annual  Burden:  3\2,50Q 
hours. 
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Dated:  September  23,  2003. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  03-24307  Filed  9-25-03;  8.45  am) 

MLUflG  CODE  4191-02-P 


SOCIAL  SECURITY  ADMINISTRATION 

Program:  Cooperative  Agreements  for 
Homeless  Outreach  Projects  and 
Evaluation  (HOPE);  Program 
Announcement  No.  SSA-OPDR-03-02 

AGENCY:  Social  Security  Administration. 

ACTION:  Announcement  of  tbe 
availability  of  cooperative  agreement 
funds  for  fiscal  year  2003  and  request 
for  applications. 

summary:  The  Social  Security 
Administration  requests  applications  for 
cooperative  agreement  funding  to 
support  projects  that  provide  targeted 
outreach,  supportive  services,  and 
benefit  application  assistance  to 
individuals  who  are  chronically 
homeless. 

DATES:  The  closing  date  for  receipt  of 
cooperative  agreement  applications 
under  this  announcement  is  November 
25,  2003.  Section  VI  of  this 
announcement  contains  instructions  for 
submitting  applications  imder  this 
announcement. 

Prospective  applicants  are  also  asked 
to  submit,  preferably  by  October  16, 
2003,  a  fax,  post  card,  letter,  or  e-mail 
of  intent  that  includes  (1)  the  program 
announcement  niunber  (SSA-OPDR- 
03-02)  and  title  (Homeless  Outreach 
Projects  and  Evaluation);  (2)  the  name  of 
the  agency  or  organization  that  is 
applying;  and  (3)  the  name,  mailing 
address,  e-mail  address,  telephone 
number,  and  fax  number  for  the 
organization's  contact  person. 
'  The  notice  of  intent  should  be  (1)  e- 
mailed  to  Homeless.Outreach@ssa.gov, 
using  "HOPE — Notice  of  hitent"  in  the 
subject  line;  (2)  faxed  to  (410)  597-0825, 
to  the  attention  of  the  HOPE  Project 
Team;  or  (3)  mailed  to  Social  Security 
Administration,  Office  of  Program 
Development  and  Research,  Office  of 
Program  Development,  128  Altmeyer 
Building:  6401  Security  Boulevard, 
Baltimore,  Maryland,  21235-6401, 
Attention:  HOPE  Project  Team. 

The  notice  of  intent  is  not  required,  is 
not  binding,  and  does  not  enter  into  the 
review  process  of  a^ubsequent 
application.  The  purpose  of  the  notice  is 
to  allow  SSA  staff  to  estimate  the 
number  of  technical  reviewers  needed 
and  to  avoid  potential  conflicts  of 
interest  in  the  review. 


All  applications  for  funding 
^nouncement  should  be 
the  new  process  that  the 
has  established  for 
ission  of  applications 
cooperative  agreement 


via 


govfemment 


s  ibmi 


anil 


ADDRESSES: 

under  this 

submitted 

Federal 

electronic 

for  grant 

funding. 

FOR  FURTHEI I  INFORMATION  CONTACT: 

Send  questi  sns  about  this 
announcem  jnt  to  the  following  Internet 
address:  Ho  'neless.Outreach@ssa.gov. 
When  sendi  ag  a  question,  use  the 
program  am  louncement  number  (SSA- 
OPDR-03-C2)  and  the  date  of  this 
announcem  jnt,  September  26,  2003. 
Questions  a  id  answers  will  be  posted  to 
the  "Outrea:h  Initiatives"  link  on  the 
Social  Secui  ity  Service  to  the  Homeless 
Web  site  at:  http:// 

www.social^ecurity.gov/homelessness. 
The  identitji  of  questioners  will  not  be 
revealed  wh  en  questions  and  answers 
are  posted  o  n  this  Web  site.  All 
applicants  are  encouraged  to  review  the 
Web  site  wl  ile  developing  their 
application! . 

Although  the  Internet  is  the  preferred 
method  of  cjmmunication,  applicants 
who  have  qi  lestions  about  the  program 
content  of  tie  application  may  also 
contact:  Virginia  McCaskey,  Research 
Analyst,  or  .eola  Brooks,  Director, 
Office  of  Pre  gram  Development.  The 
.phone  numl  ler  for  Virginia  McCaskey  is 
(410)  965-3  125,  and  the  phone  number 
for  Leola  Br  )oks  is  (410)  965-2219. 
Inquiries  mi  y  also  be  faxed  to  (410) 
597-0825,  a:  mailed  to:  Social  Security 
Administrat  on.  Office  of  Program 
Developmei  t  and  Research,  Office  of 
Program  De  elopment,  128  Altmeyer 
Building,  6<  01  Security  Boulevard, 
Baltimore,  f  laryland  21235-6401, 
Attention:  I-  OPE  Project  Team. 

For  generi  il  (non-programmatic) 
information  —regarding  submission  of 
applications ,  contact:  Phyllis  Y.  Smith, 
Grants  Mani  igement  Officer,  Social 
Security  Ad  ninistration.  Office  of 
Acquisition  and  Grants,  Grants 
Managemen  t  Team,  l-E-4  Gwynn  Oak 
Building,  1710  Gwynn  Oak  Avenue, 
Baltimore,  MD  21207-5279, 
phyUis.y.sm'tth@ssa.gov,  phone  (410) 
965-9518. 

Applicatn  m  Kit:  Section  VI  of  this 
announcemi  snt  contains  instructions  for 
obtaining  an  application  kit. 

SUPPLEMENTARY  INFORMATION:  This 
overview  of  the  HOPE  projects  is 
included  to  allow  potential  applicants 
to  quickly  U  arn  the  contents  of  this 
announcemi  snt,  and  to  decide  whether 
they  are  elij  ible  to  apply  for  the  funding 
opportunity  described.  It  follows  the 
outline  of  th  b  full  text  of  the  first  three 
sections  of  t  le  announcement. 


Program  Description:  SSA  is  making 
cooperative  agreement  funding  available 
to  demonstrate  methods  to  improve  the 
quality  of  assistance  that  medical  and 
social  service  providers  give  to 
homeless  individuals  who  file  claims 
for  Social  Security  benefits.  The  projects 
are  shaped  by  SSA  knowledge  about 
effective  outreach  practices,  as  well  as 
evaluation  data  from  previous  ou^each 
demonstration  projects. 

Awardees  of  cooperative  agreement 
funding  will  be  required  to  provide 
outreach,  supportive  services,  and 
benefit  application  assistance  to 
chronically  homeless  adults  and/or 
children.  The  target  population  for  these 
projects  is  homeless  individuals  who, 
are  members  of  under-served  groups, 
which  may  include  people  with  severe 
and  persistent  mental  illness,  HIV 
infection,  limited  English  proficiency, 
multiple  and  co-occurring  disorders,  or 
cognitive  impairments,  as  well  as 
homeless  veterans  with  disabilities. 

Applicants  may  propose  to  establish 
presumptive  disability  screening 
procedures  or  pre-release  procedures  for- 
institutionalized  individuals  with 
disabilities.  Applicants  may  also 
propose  to  use  project  funding  to 
improve  their  capacity  to  provide 
representative  payment  ser\'ices  to 
beneficiaries,  strengthen  their  ability  to 
assist  disability  claimants  with  filing 
electronic  disability  applications,  or 
develop  an  employment  intervention. 

SSA  will  train  staff  of  organizations 
that  are  awarded  funding  under  this 
announcement.  The  focus  of  the  training 
will  be  to  improve  participant 
knowledge  about  SSA's  requirements 
for  disability  case  processing.  SSA  will 
conduct  an  evaluation  of  projects,  with 
a  focus  on  the  impact  that  training  has 
on  the  quality  of  assistance  provided  to 
disability  claimants  by  the  grantee.  SSA 
is  particularly  interested  in  achieving 
outcomes  such  as  reduced  processing 
time,  and  reduced  denials  for  initial 
claims  from  individuals  that  would  be 
eligible  for  benefits  under  SSA's  rules. 

Award  Information:  Congress 
appropriated  $8  million  in  FY  2003,  and 
directed  SSA  to  use  the  appropriation  to 
provide  outreach  to  "homeless  and 
imder-served"  populations.  SSA  intends 
to  fund  approximately  30  projects,  with 
awards  of  up  to  $200,000  in  the  first 
year  of  project  funding.  Subject  to  the 
availability  of  additional  appropriations, 
SSA  plans  to  fund  projects  for  four 
years,  with  requirements  that  awardees 
reduce  their  dependence  on  cooperative 
agreement  funding  in  each  year  of  the 
projects.  Year  4  activities  will  consist 
only  of  follow-up  data  reporting.  SSA 
has  reserved  a  portion  of  the 
appropriation  to  evaluate  the  projects, 
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and  to  provide  training  and  technical 
assistance  to  grantees. 

These  projects  are  authorized  by 
section  1110  of  the  Sooial  Security  Act, 
and  will  be  hinded  with  cooperative 
agreements,  which  anticipate 
substantial  involvement  of  the 
government  in  project  design  and 
operation. 

Eligibility  Information:  Public  and 
private  organizations,  including  non- 
profit, profit-making,  and  faith-based 
organizations,  may  apply  for 
cooperative  agreement  funding  made 
available  under  this  announcement. 
Applicants  must  have  existing  expertise 
and  capacity  to  conduct  outreach 
activities  to  locate  and  engage  homeless 
individuals;  be  able  to  provide  or 
arrange  for  health  care  services;  and  be 
able  to  provide  culturally  competent 
services  to  all  members  of  the  target 
population,  without  regard  to  race,  sex, 
religion,  or  disability. 

Cooperative  agreement  funds  are  not 
to  be  used  to  cover  costs  that  are 
reimbursable  under  an  existing  public 
or  private  program.  Awardees  are 
required  to  contribute  a  non-Federal 
match  of  project  costs  of  at  least  5%  of 
the  total  project  cost.  The  non-Federal 
share  may  be  cash  or  in-kind  (property 
or  services). 

• 
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A.  Introduction 

The  Social  Security  Administ    tion 
(SSA)  is  making  cooperative  agreement 
funding  available  to  support  projects 
that  provide  outreach,  supportive 
services,  and  application  assistance  for 
Supplemental  Security  Income  (SSI) 
and  all  forms  of  Social  Security  benefits 
to  individuals  who  are  chronically 
homeless.  The  cooperative  agreement 
projects  are  part  of  a  broad  Federal 
strategy  to  end  chronic  homelessness. 
The  projects  will  be  designed  to  identify 
and  remove  barriers  to  the  benefit 
application  process  by  outreach  and 
assistance  to  homeless  individuals, 
particularly  those  who  are  members  of 
"under-served"  populations.  Homeless 
under-served  individuals  include,  but 
are  not  limitecito,  those  who  have 
difficulty  accessing  services  due  to  a 
disabling  impairment,  such  as  mental 
illness  or  other  cognitive  impairment; 
individuals  with  limited  English 
proficiency;  persons  in  jails  and 
institutions,  persons  with  multiple 
impairments  and  co-occurring 
disorders,  and  persons  who  have 
symptomatic  HIV  infections.  Homeless 
under-served  individuals  may  also 
include  veterans  and  children  with 
disabilities. 

Definitions  of  homelessness  vary.  For 
the  purposes  of  defining  the  target 
population  to  be  served  by  grantees  in 
this  project,  homeless  individuals  are 
adults  or  children  who  lack  permanent 
housing.  Individuals  are  considered 
homeless  if  they  live  on  the  street,  or  - 
other  location  not  meant  for  habitation, 
such  as  em  abandoned  building  or  car; 
in  a  supervised  facility  such  as  a  shelter; 
transitional  or  emergency  housing; 
"doubled  up",  i.e.,  living  with  a  series 
of  relatives  or  friends;  or  in  an 
institution  or  correctional  facility  with 
no  permanent  address. 

Further,  this  set  of  cooperative 
agreements  will  focus  on  individuals 
who  are  considered  "chronically 
homeless,"  defined  as  "an  individual 


with  a  disability  or  multiple  disabilities 
who  has  been  homeless  for  at  least  one 
year  or  who  has  had  multiple  periods  of 
homelessness  in  a  multi-year  period" 
(Interagency  Council  on  Homelessness, 
2003). 

As  an  Agency,  SSA  is  uniquely 
positioned  through  its  network  of  over 
1300  field_offices  to  provide  assistance 
to  homeless  individuals.  For  homeless 
individuals,  who  are  either  age  65  or 
older,  blind  or  disabled,  SSA  plays  a 
critical  role  in  helping  provide  monthly 
benefit  payments.  These  benefits  can 
help  homeless  individuals  to  obtain 
housing,  and  also  provide  critical 
linkage  to  medical  coverage. 

For  the  purposes  of  this 
announcement,  the  word  "claimant"  is 
used  to  describe  an  individual  who  has 
applied  for  Social  Security  Benefits.  The 
word  "participant,"  may  be  used  to 
describe  an  individual  who  is  enrolled 
in  the  project  to  receive  services  from 
the  grantee.  The  word  "applicant"  refers 
to  organizations  that  apply  for 
cooperative  agreement  funding  under 
this  announcement. 

B.  Data  on  Homelessness 

National  estimates  on  homelessness 
indicate  there  are  anywhere  from 
500,000-700.000  homeless  individuals 
on  any  given  night.  In  the  2000  census, 
the  U.S.  Census  Bureau  (Census)  did  not 
attempt  to  accurately  envunerate 
homeless  individuals.  The  Census 
published  a  report  on  the  "Emergency 
and  Transitional  Shelter  Population," 
but  cautions  users  of  the  data  that  the 
methodology  allows  only  for 
identification  of  people  who  were  in 
"non-conventional  housing"  at  the  time 
of  the  census  count. '  The  census  data 
does  not  provide  an  estimate  of  the 
numbers  of  homeless  persons  who  are 
disabled  or  elderly. 

The  1996  National  Survey  of 
Homeless  Assistance  Providers  and 
Clients  (NSHAPC),  conducted  by  the 
Interagency  Council  on  Homelessness 
(ICH),  was  designed  to  provide 
information  about  the  providers  of 
homeless  assistance  and  the 
characteristics  of  homeless  persons  who 
use  services.  Of  approximately  4,000 
homeless  individuals  suurveyed,  11 
percent  received  Supplemental  Security 
Income  (SSI)  benefits  (see  description  in 
Section  I.  C.l). 

Unfortunately,  the  survey 
methodology  does  not  allow  us  to  draw 
firm  conclusions  about  numbers  of 
homeless  individuals  who  might  qualify 


'  Smith.  Annetta  C.  and  Denise  1.  Smith.  U.S. 
Census  Bureau.  Census  Special  Reports.  Series 
CENSR/01 -£me/genc)'  and  Tmnsitional  Shelter 
Population:  2000.  U.S.  Government  Printing  Office. 
Washington.  DC  20401. 
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for  retirement,  survivors,  or  disability 
benefits  or  for  SSI  benefits;  however,  the 
survey  does  indicate  that  rates  of 
chronic  illness  and  serious  physical  and 
mental  impairments  are  quite  high 
among  the  honieless  population.  Forty- 
five  percent  of  the  homeless  individuals 
surveyed  reported  having  one  or  more 
chronic  physical  health  conditions, 
while  39%  report  mental  health 
problems. 

An  estimated  10  percent  of  the 
nation's  homeless  are  considered 
"chronically  homeless,^'  as  defined  in 
Section  I.A. 

C.  Background 

1.  Program  Information 

SSA  administers  two  programs  that 
provide  cash  benefits:  Retirement, 
Survivors,  and  Disability  Insurance 
(RSDI)  and  Supplemental  Security 
Income  (SSI). 

RSDI  Benefits.  RSDI  benefits  are  based 
on  worker  contributions  to  the  Social 
Seciuity  Trust  fund.  There  are  four 
general  types  of  RSDI  benefits: 
retirement,  disability,  family,  and 
survivors  benefits.  Individuals  may  be 
eligible  for  benefits  based  on  their  own 
contributions  to  the  Social  Seciuity 
Trust  Fund,  or  based  on  contributions  of 
a  family  member.  The  amount  of  the 
benefit  is  based  on  the  amount  of  the 
insiired  worker's  contributions. 
Disability  benefits  are  often  referred  to 
as  Social  Seciuity  Disability  Insurance, 
or  SSDI,  although  this  category  of  RSDI 
benefits  also  includes  Disabled 
Widow(er)s  Benefits  and  Childhood 
Disability  Benefits.  For  that  reason,  this 
type  of  benefit  will  be  referred  to  as 
"Social  Security  disability  benefits"  or 
"disability  insurance  benefits"  in  this 
announcement. 

Individuals  who  are  eligible  for 
retirement  benefits  qualify  for  Medicare. 
So  do  individuals  who  receive  disability 
insurance  benefits,  after  a  24  month 
entitlement  period.  Coverage  under 
Medicare  Part  A  (hospital  insurance)  is 
automatic.  Beneficiaries  must  pay  a 
premium  to  be  covered  by  Part  B,  which 
helps  to  pay  for  outpatient  services,  as 
well  as  certain  medical  supplies.  Some 
beneficiaries  may  qualify  for  the  State 
Medicaid  program  to  pay  their 
Medicare,  Part  B  premium. 

SSI.  The  SSI  program  is  financed  from 
general  revenue  funds  of  the  U.S. 
Treasury  and  provides  monthly  benefit 
payments  to  aged,  blind,  and  disabled 
people  who  have  limited  resources  and 
income.  The  Federal  government  pays  a 
Federal  benefit  rate  (FBR).  In  2003,  the 
FBR  for  an  individual  is  $552  per  month 
and  $829  per  month  for  a  couple.  In 
addition,  many  States  supplement  the 


FBR;  the  su  pplementary  benefit 
amounts  ai  d  the  categories  of  persons 
eligible  for  these  benefits  vary  ft-om 
State  to  State.  In  most  states,  SSI 
eligibility  a  utomatically  results  in 
eligibility  f  jr  Medicaid;  in  a  few  states, 
individual:  must  file  a  separate 
application  for  Medicaid. 

An  individual  or  couple  may  have 
earned  or  ineamed  income  and  still 
may  be  eligible  for  the  SSI  program. 
Under  nun^rous  provisions,  a  certain 
amount  of  income  is  excluded  in 
determining  eligibility  and  computing 
the  SSI  benefit  amount.  People  who  live 
in  a  State  tiat  supplements  the  Federal 
payment  may  have  higher  amounts  of 
income  and  still  may  qualify  for  some 
benefits. 

To  be  eligible  for  SSI  a  person  must 
reside  in  the  U.S.  or  the  Northern 
Mariana  Islknds  and  be  a  U.S.  citizen  or 
national  of  the  United  States,  or  an 
Alien  if  he  pr  she  meets  the 
requiremenjts  of  the  laws  for  non- 
citizens  that  went  into  effect  on  August 
22, 1996.  In  general,  beginning  August 
22, 1996,  most  aliens  must  meet  two 
requiremenjts  to  be  potentially  eligible 
for  SSI  benefits: 

•  Be  in  a^qualified  alien  category;  and 

•  Meet  atcondition  that  allows 
qualified  aJiens  to  get  SSI  benefits. 

Further  ififormation  about  SSI 
eligibility  fir  non-citizens  is  available  at 
http://wwviAsocialsecurity.gov/pubs/ 
11051. htmi 

Concurre  nt  Eligibility.  Some 
individuals  may  be  eligible  for  benefits 
under  both  Social  Security  disability 
insurance  a  ad  the  SSI  program  (retirees 
and  survive  rs  may  also  receive  some  SSI 
supplemen'  to  their  monthly  benefit). 
Many  indiv  iduals  who  receive  Social 
Security  diiability  benefits,  who  also 
have  low  incomes  and  limited  assets, 
may  qualify  for  Medicaid,  or  may 
qualify  for  1  heir  State  Medicaid  program 
to  pay  their  Medicare  premiums. 

Disabilit}  Benefits.  Approximately  2.5 
million  ind  viduals  applied  for 
disability  ii  isurance  and/or  SSI 
disability  b  inefits  in  SSA's  fiscal  year 
2002.  Socia  I  Security  disability 
insurance  a  nd  SSI  disability  payments 
are  made  to  over  nine  million 
individuals  with  disabilities  and  their 
families. 

The  Socii  il  Security  Act  establishes  a 
stringent  sti  mdard  for  eligibility  for 
benefits  that  applies  to  both  SSI  emd 
disability  insurance  claimants.  For 
individuals  aged  18  or  older,  disability 
is  defined  a  s  an  inability  to  "engage  in 
substantial  gainful  activity  (SGA)  by 
reason  of  ai  y  medically  determinable 
physical  or  mental  impairment(s)  which 
can  be  exp«  cted  to  result  in  death,  or 
which  has  asted  or  can  be  expected  to 


last  for  a  continuous  period  of  not  less 
than  12  months."  SGA  refers  to  earnings 
fi'om  work.  The  amount  of  earnings  that 
constitutes  SGA  is  increased  annucdly. 
In  2003,  the  SGA  amount  is  $800  per 
month  for  non-blind  persons.  The  SGA 
amount  for  statutorily  blind  individuals 
for  2003  is  $1,330  per  month. 

Individuals  under  the  age  of  18  may 
qualify  for  an  SSI  benefit  based  on 
disability.  In  order  to  be  considered 
disabled,  a  child  must  have  a  medically 
determinable  physical  or  mental 
impairment  or  combination  of 
impairments  that  causes  marked  and 
severe  functional  limitations.  The 
impairment(s)  must  last  or  be  expected 
to  last  twelve  months  or  more,  or  to 
result  in  death.  A  child  may  not  be 
considered  disabled  if  he  or  she  has 
earnings  considered  to  be  SGA. 

SSA  works  cooperatively  with  the 
States,  who  are  responsible  for  making 
disability  and  blindness  determinations 
through  their  Disability  Determination 
Services  (DDS)  offices.  SSA  takes  a 
detailed  medical  history  from  the 
claimant  during  the  initial  interview 
and  sends  that  information  to  the  DDS. 
The  DDS  then  secures  medical  records 
and,  if  needed,  schedules  an  additional 
medical  examination,  called  a 
"consultative  examination"  (CE).  Based 
upon  this  evidence,  and  in  combination 
with  other  evidence,  such  as  vocational 
factors  (age,  education,  and  work 
history)  a  disability  or  blindness 
determination  is  made. 

2.  SSA  Collaboration  With  Other 
Federal  Agencies  and  the  Interagency 
Council  on  Homelessness 

With  his  fiscal  year  2003  budget, 
President  George  W.  Bush  announced 
an  initiative  to  end  chronic 
homelessness  in  ten  years.  He 
reactivated  the  Interagency  Council  on 
Homelessness  (ICH),  which  has 
developed  a  comprehensive  plan  to 
achieve  the  President's  vision.^  The 
Executive  Director  of  the  ICH,  Philip 
Mangano,  describes  the  effort,  "In 
collaboration,  a  number  of  Federal 
agencies  are  creating  innovative 
initiatives  that  will  bring  change  in  the 
lives  of  those  who  are  homeless  and  at 
risk  of  homelessness  and  change  on  the 
streets  of  our  country."  The  outreach 
projects  funded  under  this 
announcement  are  part  of  this 
comprehensive  Federal  strategy  to  end 
chronic  homelessness. 

SSA  is  an  ICH  member  agency,  and 
participates  in  collaborations  with  other 


2  The  mission  of  the  Interagency  Council  on 
Homelessness  and  links  to  member  agencies  are 
found  on  the  ICM  Web  site  at:  http://www.ich.gov/ 


Federal  agencies  to  combat 
homelessness.  SSA  developed  a  plan  to 
improve  services  to  individuals 
experiencing  homelessness,  and  has 
established  a  workgroup  to  oversee 
implementation  of  the  plan,  which 
includes  a  Web  site  with  information 
about  SSA  programs,  as  well  as  links  to 
other  resources  [http:// 
www.socialsecurity.gov/homelessness/). 

3.  SSA  Outreach 

SSA  conducts  outreach  and  education 
to  the  general  public  and  social  service 
providers  regarding  available  benefits. 
These  services  are  primarily  developed 
and  provided  by  local  field  offices  (FO). 
Current  outreach  activities  include: 

•  Establishing  ongoing  relationships 
with  organization,  including  shelters, 
churches,  and  county  welfare 
departments  to  provide  immediate 
assistance  and  improve  access  to  Social 
Security's  programs; 

•  Working  with  the  Veteran's 
Administration  to  assist  homeless 
veterans  filing  claims; 

•  Visiting  homeless  shelters,  social 
service  agencies,  and  hospitals  to  take 
claims; 

•  Distributing  public  information 
materials  to  agencies,  and  maintaining 
resource  information  about  those 
agencies; 

•  Training  community  service 
providers; 

•  Establishing  state-wide 
memorandums  of  understanding  (MOU) 
for  SSI  pre-release  applications  from 
prisons;  and 

•  Developing  liaisons  with  new 
service  providers. 

SSA  also  provides  information  about 
Social  Security  and  SSI  benefits  to 
national  advocacy  organizations  for 
dissemination  to  affiliates,  professionals 
and  consumers.  SSA  prepares  and 
releases  a  Monthly  Information  Package 
to  all  FOs  that  contains  print  media 
products  for  placement  with  local 
media,  and  a  monthly  newsletter,  the 
Social  Security  Courier,  which  is  sent  to 
advocacy  groups,  nonprofit 
organizations,  and  intergovernmental 
entities.  These  products  contain 
information  on  programs  and  issues 
relevant  to  homeless  populations. 

SSI  Outreach  Projects.  In  the  1990's, 
Congress  provided  funding  for  SSA  to 
conduct  the  SSI  Outreach 
Demonstration  Programs,  which  helped 
SSA  to  leam  a  great  deal  about  how 
third  parties  could  help  the  agency  to 
find  and  serve  aged  and  disabled 
individuals.  SSI  Outreach  tested  a 
number  of  approaches.  Homeless 
individuals  were  one  of  the  target 
populations  within  those  projects.  SSA 
learned  a  great  deal  from  SSI  Outreach 
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about  how  to  more  effectively  serve 
individuals  who  were  homeless  and  in 
underserved  populations.  Some  of  the 
findings  were  that  third-party  entities 
could  successfully: 

•  Assist  individuals  with  completing 
applications  for  benefits; 

•  Track  claimants  and  provide 
assistance  in  response  to  SSA  requests 
for  additional  information; 

•  Conduct  presumptive  disability 
screenings; 

•  Refer  individuals  for  other  needed 
services. 

Lessons  Learned.  SSA  is  aware  that 
our  complex  disability  program  is 
difficult  for  many  individuals  with 
severe  disabilities  to  understand,  and 
that  special  efforts  must  be  made  to 
provide  application  assistance.  Because 
of  variations  in  local  needs,  SSA  has  not 
developed  a  national  outreach  program; 
however,  we  have  examined  our  past 
and  current  outreach  efforts,  and  have 
determined  methods  that  work  well  and 
have  the  potential  to  prove  to  be  cost- 
effective  strategies  for  improving  our 
services  to  individuals  who  are 
experiencing  homelessness.  With  this 
set  of  cooperative  agreements,  SSA 
intends  to  take  the  best  ideas  from 
current  agency  outreach  efforts  (i.e., 
"best  practices"),  as  well  as  the  most 
effective  approaches  from  the  SSI 
Outreach  projects.  The  features  of 
effective  efforts  that  we  intend  to 
incorporate  in  these  projects  include: 

•  SSA  and  DDS  collaboration  with 
service  providers  that  have  expertise  in 
identifying,  engaging,  and  assessing 
applicants  who  are  homeless; 

•  Identifying  contacts  within  SSA 
and  the  grantee  organizations  to 
facilitate  communication  and  problem 
resolution; 

•  Presumptive  disability  benefits  for 
claimants  with  a  high  probability  of 
being  found  disabled  under  Social 
Security's  rules; 

•  Grantee  assistance  to  SSA  in 
providing  direct  help  to  claimants  in 
completing  the  application  process, 
maintaining  contact  with  SSA  while  the 
decision  is  pending,  obtaining  medical 
evidence,  and  providing  post-eligibility 
assistance;  and 

•  SSA  training  and  technical 
assistance  to  grantees. 

D.  Project  Goals  and  Objectives 

The  goal  of  these  cooperative 
agreements  will  be  to  demonstrate 
efficient,  replicable,  and  sustainable 
approaches  for  identifying  individuals 
who  are  potentially  eligible  for  benefits 
under  any  Social  Security  disability 
program,  and  providing  direct 
assistance  to  these  individuals  in  the 
benefit  application  process.  By  efficient. 


we  mean  those  methods  that  find  and 
assist  potentially  eligible  individuals, 
minimizing  the  biu-den  of  application 
for  them,  while  conserving  both  public 
and  private  resources.  By  replicable,  we 
mean  approaches  and  methods  which 
could  be  used  in  other  settings  with 
similar  results.  By  sustainable,  we  mean 
methods  that  can  continue  after  the 
cooperative  agreement  funding  from 
SSA  ends. 

The  core  objectives  for  the  projects  is 
to  identify  homeless  individuals  who 
are  potentially  eligible  for  benefits,  and 
to  provide  assistance  to  project 
participants  that  results  in  faster  claim 
decisions  and  higher  initial  allowance 
(benefit  approval]  rates  for  those  who 
aie  eligible  for  disability  benefits  under 
SSA's  program  rules.  SSA  will  provide 
training  to  project  staff  in  organizations 
which  receive  the  cooperative 
agreement  funding  (grantees).  The 
training  will  be  designed  to  increase  the 
knowledge  that  project  staff  have  about 
the  disability  application  process.  The 
focus  of  the  training  will  be  on  the 
disability  determination  process, 
specjficEilly,  on  the  role  that  the  grantee 
can  play  in  helping  project  participants 
to  complete  application  paperwork, 
producing  or  locating  valuable  medical 
evidence,  establishing  claimant  identity, 
verifying  income  and  resources, 
providing  information  about  the 
functional  impact  of  disabling 
impairments,  and  assisting  SSA  in 
maintaining  contact  with  claimants 
throughout  the  application  process  and 
after  SSA  makes  a  decision. 

SSA  is  also  interested  in  the  degree  to 
which  the  assistance  that  grantees 
provide  to  claimants  results  in 
improvements  in  quality  of  life, 
particularly  in  the  area  of  achieving  full 
community  integration,  including 
attaining  stable  housing,  recovery,  and 
employment. 

E.  Project  Features 

The  HOPE  projects  will  help  SSA  to 
demonstrate  the  feasibility  of  special 
approaches  and  services  that  use  skilled 
medical  and  social  servicfe  providers  te 
identify,  engage,  and  assist  homeless 
individuals  with  disabling  conditions. 
While  SSA  expects  grantees  to  find 
homeless  individuals  through  outreach, 
the  focus  of  the  cooperative  agreement 
projects  is  to  improve  the  knowledge 
and  capacity  of  existing  outreach 
providers  to  assist  these  individuals  in 
the  disability  application  process. 

1 .  Use  of  Cooperative  Agreement  Funds 

Grantees  must  use  cooperative 
agreement  funds  to  address  the  goals 
and  objectives  described  in  Section  I.D. 
To  that  end,  SSA  is  interested  in 
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applications  from  social  and  medical 
service  providers,  such  as  community 
mental  health  centers,  hospitals,  Health 
Care  for  the  Homeless  clinics,  faith- 
based  organizations,  and  other 
commimity-based  organizations,  that 
serve  the  target  population. 

SSA  favors  applicants  that  consider 
the  full  range  of  needs  of  individuals 
they  serve,  and  that  provide  a 
continuum  of  care  and  case 
management.  Since  these  projects  are 
part  of  the  broad  Federal  strategy  to  end 
chronic  homelessness,  SSA  is  interested 
in  funding  projects  that  provide 
assistance  to  project  enrollees,  not  only 
with  the  disability  benefit  application 
process,  but  with  obtaining  other 
services  that  result  in  stabilization, 
recovery,  and  eventual  entry  or  return  to 
a  productive  lifestyle  and  full 
commimity  integration.  This  includeis 
becoming  representative  payees  when  a 
beneficiary  is  not  capable  of  managing 
his/her  benefits,  and  no  other  preferred 
payee  is  available. 

Grantees  must  provide  certain  core 
functions,  and  may  choose  to  perform 
other  optional  functions,  as  described  in 
sections  A  and  B: 

A.  Core  Grant  Activities — grantees 
who  receive  funds  under  this 
announcement  must  conduct  outreach 
and  provide  assistance  with  the 
disability  benefit  application  process. 
Specifically,  graiitees  must: 

•  Conduct  outreach  activities  to 
locate  homeless  individuals  with 
disabling  impairments.  Applicants  must 
have  existing  capacity  to  conduct 
outreach  activities,  and  are  not  required 
to  increase  the  actual  amoimt  of 
outreach  activities,  although  they  are 
expected  to  serve  at  least  50  individuals 
annually  within  their  projects. 
Applicants  are  encouraged  to  use 
approaches  that  make  use  of  existing 
resources,  including  staff,  and  to  use 
cooperative  agreement  funds  to  improve 
their  organizational  capacity  to  provide 
assistance  to  homeless  individuals.  In 
other  words,  applicants  are  encouraged 
to  use  the  cooperative  agreement  funds 
to  develop  sustainable  approaches  that 
can  continue  after  cooperative 
agreement  funds  are  no  longer  available. 

•  Provide  direct  assistance  to 
homeless  individuals  in  the  application 
process.  Activities  must  include  helping 
these  individuals  to: 

-  Schedule  an  appointment  to  apply 
for  benefits; 

"  imderstand  the  need  to  sign 
application  and  other  forms  needed  to 
process  the  application; 
.  ^'  complete  application  paperwork; 
and 

^  communicate  effectively  with  SSA 
staff  when  filing  a  claim. 


•  Assist  I  claimants  with  finding 
necessary  documentation,  including 
proof  of  idt  ntity,  financial  records,  and 
medical  ret  ords.  Many  homeless 
individuals  lose  identity  documents. 
Grantees  w  11  assist  homeless 
individuals  in  establishing  identity,  and 
replacing  h  st  immigration  paperwork. 
Grantees  w  11  also  help  homeless 
claimants  t( »  docimient  past  medical 
treatment,  <nd  assist  the  DDS  in 
obtaining  evidence  of  past  treatment. 
Finally,  gra  itees  will  help  claimants  to 
find  relevai  it  financial  records, 
including  d  ocumenting  and  reporting 
any  income  and  resources  obtained 
throughout  the  disability  application 
and  appeal  arocess. 

•  Providt  existing  medical  evidence 
in  the  grant  se's  medical  records. 

•  Perforr  i  any-necessary  medical 
examinatio.  is,  arrange  for  such 
examinatio  is,  and/or  establish  a 
c611aborati\  e  relationship  with  an 
organizatio.  i  that  will  perform  any 
examinatio  is  needed  to  make  a 
disability  di  ^termination.  Cooperative 
agreement  i  iinds  may  be  used  to  pay  for 
examinatio!  is  conducted  by 
psychologists,  psychiatrists,  general 
practitionei  s,  or  specialist  physicians. 

•  Assist  <  laimants  with  attending 
consultative  \  examinations,  when 
necessary.  In  general,  evidence  from 
treating  sou  rces  that  have  an  on-going 
relationshi{  with  claimants  is  preferred, 
and  the  DDI  >  attempts  to  get  such 
information  before  scheduling  a 
"consultati'  e  examination"  (CE)  with  a 
medical  pre  vider,  who  examines  a 
claimant,  ai  id  provides  a  report  to  the 
DDS.  As  no  ed  above,  the  grantee  may 
use  coopera  live  agreement  funding  to 
arrange  for  i  m  examination  with  a 
qualified  pi  Qvider;  however,  in  some 
areas,  grant  jes  may  have  difficulty 
establishing  such  relationships  with 
medical  pre  viders.  In  such  cases,  the 
grantee  will  notify  the  DDS 
immediatel  ^  so  that  the  DDS  examiner 
will  know  t  lat  a  CE  will  be  necessary. 
The  DDS  w  11  pay  for  such 
examinatio]  is,  when  necessary,  and  the 
grantee  will  enable  the  claimant  to 
attend  the  e  xamination. 

•  Provide  information  regarding  the 
effect  that  o  claimant's  impairment  has 
on  the  abili  y  to  perform  work.  SSA 
needs  infori  nation  about  how 
impairments  limit  a  claimant's 
functioning  including  restrictions  in 
exertional  a  :;tivities,  such  as  bending 
and  lifting,  is  well  as  non-exertional 
factors,  sue  i  as  the  ability  to 
concentrate  and/or  persist  in  the 
performance  of  tasks.  Grantees  will 
provide  information  about  claimants' 
ability  to  cc  mplete  activities  of  daily 
living  and  i  istrumental  activities  of 


daily  living,  with  and  without 
assistance. 

•  Maintain  contact  with  the  claimant 
throughout  the  determination  process, 
and  help  the  claimant  to  respond  to 
requests  for  further  information.  A  key 
responsibility  of  grantees  will  be  to  help 
SSA  maintain  contact  with  cleiimants. 
This  may  include  serving  as  an 
authorized  "representative"  for  a 
claimant,  but  can  also  include  informal 
steps,  such  as  establishing  a  contact 
within  the  grantee  agency  for  claimants 
served  by  the  grantee. 

•  Assist  claimants  with  filing 
reconsiderations  and  appeals. 
Claimants  have  appeal  rights  when  they 
receive  denials  or  partially  favorable 
decisions.  Appeal  rights  are  described 
in  SSA's  publication,  the  The  Appeals 
Process  (SSA  Publication  No.  05-10041, 
April  1999)  which  can  be  found  at  http:/ 
/www. ssa.gov/pubs/ 10041  .html.  If  a 
claimant  disagrees  with  SSA's  decision 
on  their  initial  claim,  the  grantee  will 
assist  the  claimant  in  filing  a  timely 
reconsideration.  If  the  claimant 
disagrees  with  a  reconsideration 
decision,  the  grantee  will  assist  the 
claimant  in  filing  a  timely  request  for  a 
hearing. 

•  Collaborate  with  and  make  referrals 
to  other  organizations  to  ensure 
favorable  outcomes  for  claimants  and 
beneficiaries,  including  working  with 
agencies  that  provide: 

o  Mental  health  services; 

c  supportive  housing; 

community-based  health  care 
providers; 

c  employment  rehabilitation  services; 

-  job  placement; 

o  benefit  planning  assistance  and 
outreach; 

o  veteran's  health  benefits; 

c  substance  abuse  treatment; 

c  translation  and/or  interpreter 
services;  and 

'  services  to  parolees  and  those  in 
work-release  programs 

•  Assist  claimants  with  participating 
in.SSA  electronic  application  and  case 
processing  initiative  ?.  SSA  is  moving  in 
the  direction  of  establishing  an 
electronic  disability  claims  process, 
known  as  "eDib."  While  not  every 
applicant  will  be  capable  of  or  required 
to  file  claims  via  SSA's  electronic 
claims  process,  SSA  will  be  establishing 
an  electronic  claim  folder  for  all 
claimants.  SSA  plans  to  implement  this 
new  way  of  doing  business  in  stages,  by 
rolling  out  the  process  gradually  in 
some  locations.  When  possible,  grantees 
should  assist  claimants  to  complete  the 
Disability  Report  form  (SSA  13368  or 
SSA  i3820)  on  the  internet,  and 
claimants  for  disability  insurance  to 
complete  the  application  form  on-line. 
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Applicants  should  note  that  they  may 
use  cooperative  agreement  funds,  as 
noted  in  Section  I,  Section  E.l.B,  to 
improve  their  capacity  to  operate  in  an 
electronic  environment. 

•  Attend  training  designed  to  improve 
the  quality  of  core  activities.  Required 
training  is  described  in  Section  I.E.2. 

•  Plan  for  project  continuation  when 
cooperative  agreement  funding  ends. 
SSA  is  interested  in  funding  projects 
which  focus  on  developing  their 
organizational  capacity  to  serve 
disability  benefit  claimants,  and  which 
make  use  of  partnerships  with  other 
community  service  providers,  and 
which  leverage  existing  funding  and 
resources  to  achieve  outcomes. 

B.  Optional  Activities — Cooperative 
agreement  funds  may  also  be  used  to 
perform  other  functions,  particularly 
those  that  will  help  homeless 
individuals  with  disabling  impairments 
to  attain  stable  supportive  housing, 
recover,  attain  employment,  and  use 
benefits  to  meet  basic  needs.  Funds  may 
be  used  to: 

•  Develop  and  improve  representative 
payee  services.  Grantees  may  assume 
the  responsibilities  of  a  representative 
payee  (payee),  or  may  recruit  and  train 
volunteer  payees.  Examples  of  how 
funding  may  be  used  include  setting  up 
an  accounting  system;  working  with  a 
local  bank  to  establish  a  group  and/or 
individual  accounts;  and  training 
grantee  staff,  family  members  of  clients, 
or  community  volunteers  to  provide 
payee  services.  Applicants  may  wish  to 
refer  to  information  for  organizational 
payees  available  at  http://www.ssa.gov/ 
payee/organ.htm  in  order  to  get  ideas 
about  how  to  use  funds  to  improve 
representative  payment. 

•  Screen  claimants  for  "presumptive 
disability  (PD). "  Under  SSA  program 
rules,  an  SSI  claimant  may  receive 
payments,  for  up  to  six  months,  based 
on  a  presumption  of  disability  (PD). 
SSA  or  the  DDS  must  have  enough 
evidence  that  the  claimant  will  meet 
SSA's  strict  definition  of  disability  in 
order  to  make  a  PD  determination. 
Federal  regulations  require  SSA  to  make 
a  final  medical  determination  within  six 
months  following  application: 
Applicants  that  propose  to  conduct  PD 
screenings  for  SSA  must  include  a 
description  of  the  activities  they  will 
undertake  to  ensure  the  quality  of  the 
screening  mechanism,  including  a 
description  of  the  clinical  qualifications 
of  the  screener.  SSA  is  interested  in 
achieving  a  low  "reversal  rate"  for  PD 
decisions.  A  PD  reversal  occurs  when  an 
individual  is  allowed  PD  payments,  and 
then  is  formally  denied  SSI  disability 
benefits  after  final  medical 
development.  Within  these  projects. 


SSA  will  actually  make  the  PD 
determination;  a  grantee  can  do  no  more 
than  make  a  PD  recommendation.  SSA 
will  provide  training  in  current  agency 
PD  rules  to  all  grantees.  Prior  to 
implementing  any  additional 
presumptive  disability  procedures  in 
cooperative  agreement  projects,  SSA 
will  establish  guidelines  to  protect  the 
integrity  of  the  PD  process.  Grantees 
that  choose  to  exercise  the  option  to 
include  a  PD  element  in  their  project 
will  work  with  SSA  program  staff,  and 
local  field  office  and  DDS 
representatives,  after  award,  to  establish 
and  implement  any  project-specific 
procedures  that  may  be  deemed 
necessary  by  SSA. 

•  Establish  and  implement  pre- 
release procedures.  Individuals  who 
leave  institutions,  particularly  state 
mental  hospitalis,  prison,  and 
institutions  for  the  care  of  persons  with 
mental  retardation,  are  at  high  risk  of 
becoming  homeless.  Projects  may  use 
cooperative  agreement  funds  to 
establish  and  conduct  discharge 
plaiming  activities  that  include  making 
arrangements  to  establish  eligibility 
prior  to  discharge.  Note  that  such 
arrangements  are  possible  under  current 
SSA  rules,  but  that  program  rules  do  not 
allow  for  benefits  to  be  paid  prior  to 
release  or  discharge.  Individuals  who 
had  received  SSI  benefits  that  were 
suspended  require  a  redetermination  of 
eligibility  prior  to  release  or  discharge 
so  that  SSA  can  determine  current 
living  arrangements  and  any  other 
changes  that  might  affect  eligibility.  If 
an  applicant  chooses  to  use  project 
funds  to  conduct  such  activities,  they 
may  serve  those  who  have  never 
received  disability  benefits,  as  well  as 
those  whose  benefits  are  in  suspense, 
and  those  whose  benefits  have 
terminated. 

•  Improve  electronic  services  and 
information  sharing.  As  noted  in  the 
bulleted  items  under  "Core  Activities" 
(Section  I.E.I. A)  SSA  is  moving  to  an 
electronic  disability  application  and 
case  processing  environment.  All 
grantees  will  be  required  to  make 
attempts  to  cooperate  with  the  roll-out 
of  this  initiative,  to  the  extent  possible. 
But  SSA  encourages  applicants  to 
consider  ways  to  work  more  effectively 
with  SSA  as  the  agency  develops  its 
electronic  case  processing  initiatives. 
Grantees  may  use  cooperative  agreement 
funds  to  strengthen  their  ability  to 
operate  in  this  new  environment, 
including  p<Jifchasing  scanners,  fax 
machines,  and  laptop  computers  to  be 
used  by  outreach  workers  in  the  field  to 
complete  forms  with  applicants. 
Grantees  may  also  use  cooperative 
agreement  funding  to  establish  internet 


service  that  will  allow  for  the  transfer  of 
medical  records  to  a  secure  Web  site, 
when  this  option  becomes  available. 

•  Develop  a  work  entry/retum-to- 
work  program.  Disability  benefits  can 
provide  income  support  that  can  help 
an  individual' obtain  hou$ing,  and  begin 
a  recovery  process.  But  many 
individuals  with  disabilities  want  the 
opportunity  to  work,  and  improve  their 
quality  of  life.  Grantees  may  choose  to 
focus  on  helping  homeless  individuals 
to  make  a.transition  to  independence, 
by  focusing  on  rehabilitative, 
vocational,  and  other  activities  that  help 
them  work.  The  Ticket  to  Work  and 
Work  Incentives  Improvement  Act  of 
1999  directed  SSA  to  establish  the 
T4cket  Program.  Under  the  Ticket 
program,  beneficiaries  may  receive 
emplojmtient  services,  vocational 
services,  or  other  services  from 
Employment  Networks  (ENs).  ENs  are 
public  or  private  providers,  or 
consortiums  of  providers,  of  such 
services.  Grantees  may  become  ENs, 
either  on  their  own,  or  in  cooperation 
with  other  organizations.  For  more 
information  about  the  Ticket  to  Work 
program,  and  ENs,  visit:  http:// 
www.yourtickettowork.com/.  This  Web 
site  is  maintained  by  Maximus.  Inc.,  a 
private  company  that  is  helping  SSA  to 
manage  the  Ticket  Program. 

2.  Training  and  Technical  Assistance 

Grantees  must  identify  project  staff  to 
participate  in  training  provided  by  SSA, 
DDS.  and/or  SSA  training  contractors. 
The  training  is  designed  to  improve  the 
ability  of  grantee  organizations  to  assist 
claimants.  Grantees  will  pay  for  all  costs 
associated  with  attending  training 
sessions,  and  may  use  cooperative 
agreement  funds  to  pay  these  costs. 

SSA  will  develop  a  standardized 
training  curriculum,  which  will  be 
.  delivered  initially  in  group  training 
sessions.  SSA  and  DDS  staff  will  deliver 
the  training,  which  will  be  coordinated 
and  supported  through  contractor 
assistance.  While  grantees  are 
encouraged  to  send  all  project  staff  to 
training,  they  must  identify  one  person 
who  will  attend  all  SSA  training,  and 
who  will  be  responsible  for'training 
other  grantee  agency  personnel.- SSA 
believes  this  is  necessary,  because: 

•  Some  grantees  may  find  it 
impossible  for  all  staff  involved  in  the 
project  to  attend  training,  without 
interrupting  critically  important 
services; 

•  some  grantee  organizations  may 
organize  services  in  Such  a  way  that  it 
is  impractical  to  provide  in-depth 
training  to  all  staff  who  may  assist 
project  enrollees;  and 
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*  gr^tee  organizations  may 
experience  turnover  during  project' 
operation. 

For  the  purposes  of  establishing  a 
training  travel  budget,  grantees  should 
assume  that  all  employees  who  attend 
the  training  will  be  required  to  travel  for 
two  days  to  the  city  in  which  their  SSA 
Regional  Office  is  located.  Applicants 
can  determine  which  SSA  region  they 
aie  in  by  visiting  http://www.ssa.gov/ 
otherssasites/,  and  scrolling  down  to  the 
-menu  for  R^ional  OfBces,  or  by  calling 
SSA's  toll-free  number  at  (800)-772- 
1213. 

Grantees  that  have  physicians  on  staff 
are  strongly  encouraged  to  require  those 
physicians  to  review  materials  prepared 
by  SSA's  Office  of  Provider  Relations, 
specifically,  a  publication  and  video 
entitled,  "Understanding  Social 
Security  Disability."  The  American 
Academy  of  Family  Physicians  has 
certified  this  materisd  for  continuing 
medical  education  credits  (CME). 

SSA,  through  its  training  and 
technical  assistance  contractor,  will 
provide  on-going  technical  assistance  to 
grantees.  When  preparing  a  project  plan 
and  budget,  applicants  should  assume 
that  some  staff  time  will  be  required  to 
receive  technical  assistance,  but  no 
travel' will  be  required. 

3.  Conferences 

In  addition  to  the  group  training 
sessions,  grantees  will  be  required  to 
attend  one  two-day  start-up  conference 
in  the  Washington,  DC,  area,  and  to 
attend  a  two-day  conference  in  the  same 
location  at  the  end  of  each  project  year. 
Minimally,  the  project  director  is 
expected  to  attend  both  conferences. 
Other  project  staff  may  attend,  as  well. 
Project  budgets  should  assume  that 
conference  participants  will  need  to  stay 
in  Washington  for  at  least  three  nights, 
and  that  they  will  not  receive  any    . 
special  room  rates. 

4.  Meetings 

The  project  director  of  each  grant 
project  will  participate  in  monthly 
conference  calls  during  the  first  six 
months  of  the  project  with  a  SSA 
Federal  project  officer  (FPO)  from  the 
Office  of  Program  Development  and 
Research.  Representatives  from  SSA 
regional  offices,  FOs,  and  other 
"  headquarters  components,  as  well  as 
DDS  representatives,  will  participate  as 
necessary. 

Grantees  will  be  expected  to  meet 
with  representatives  from  SSA, 
including  the  local  SSA  FO  and  the 
state  DDS  after  award  notification,  to 
discuss  project  start-up  and  procediues. 
SSA  FPOs  will  participate  in  person  .or 
by  conference  calls  in  initial  meetings. 


In  general,  project  procedures  will  not 
require  any  deviation  from  existing 
operating  pi  ocedures  in  FOs,  or  DDSs, 
although  FC  is  and  DDSs  may  work  with 
grantees  to  i  ireate  special  procedures, 
particularly  those  that  might  lead  to 
reductions   n  case  processing  time. 

Grantees  i  ind  SSA  FOs  and/or  DDSs 
may  establi  h  a  memorandum  of 
understand  ng,  or  other  written 
document  c  esigned  to  formalize 
agreements  p-egarding  case  processing.  If 
this  type  of  activity  occurs,  grantees  will 
consult  witl  I  the  SSA  FPO,  as  well  as 
the  field  off  ce  or  DDS.  Applicants  are 
prohibited  j  rom  seeking  letters  of  intent 
or  agreemei  t  from  local  FOsr  other  SSA 
offices,  orfi  om  state  DDS  offices  prior 
to  award  no  tification. 

For  the  pi  irposes  of  establishing  a 
budget  for  n  leetings,  applicants  should 
assimie  moi  ithly  visits  to  the  SSA  field 
office(s)  tha ;  serve  project  participants, 
as  well  as  ai  least  two  meetings  annually 
at  the  state  )DS  office. 

Section  II.  1  iward  Information 

A.  Statutor)  Authority  and  Catalog  of 
Federal  Doi  lestic  Assistance  Number 

These  pre  jects  derive  their  authority 
from  sectioii  1110  of  the  Social  Security 
Act  (the  Aci ).  The  regulatory 
requiremen  s  that  govern  the" 
administrat  on  of  SSA  awards  are  in  the 
Code  of  Fed  eral  Regulations,  Title  20, 
Parts  435  ar  d  437.  Applicants  are  urged 
to  review  th  b  requirements  in  the 
applicable  r  jgulations.  This  program 
will  be  liste  i  in  the  Catalog  of  Federal 
Domestic  A  isistance  under  Program  No. 
96.007,  Soc  al  Security 
Administra  ion — Research  and 
Demonstrat  on. 

B.  Type  of/  wards 

Funding  i  lade  available  under  this 
announcem  ;nt  will  be  in  the  form  of 
cooperative  agreements  between  the 
government  and  the  awardee. 
Cooperative  agreements  are  a  legal 
instrument  -eflecting  a  relationship 
between  the  U.S.  Government  and  a 
recipient  w  ten  the  principal  purpose  is 
to  transfer  a  thing  of  value  to  the 
recipient  an  d  substantial  involvement  is 
expected  be  tween  the  Agency  and  the 
recipient  w  »en  carrying  out  the  activity 
contemplated  by  the  agreement. 
Involvemen  t  will  include  collaboration  ^ 
or  participa  ion  by  SSA  in  the 
managemen  t  of  the  activity  as 
determined !at  the  tim6  of  the  award.  For 
example,  SSA  will  be  involved  in 
decisions  ii  volving  data  collection  and 
evaluation,  grantee  training,  deployment 
of  resources,  release  of  public 


information 


materials,  quality 


assurance,  and  coordination  of  activities 
with  other  offices. 

SSA  has  chosen  to  use  cooperative 
agreements  for  funding  projects  to  serve 
homeless  individuals  in  order  to  assure . 
accountability  for  funding,  and  to 
maintain  the  ability  to  successfully 
monitor  and  evaluate  projects. 

C.  Number,  Size,  and  Duration  of 
Projects 

Congress  appropriated  $8  million  in 
FY  2003  for  SSA  to  conduct  this  set  of 
outreach  projects.  SSA  intends  to  fund 
projects  over  a  period  of  three  years, 
with  initial  awards  being  made  by 
January  2004.  SSA  intends  to  enter  into 
cooperative  agreements  for  4  years, 
subject  to  the  availability  of  annual 
appropriations  by  Congress,  and  will 
fund  project  activities  in  years  1-3,  with 
only  data  reporting  activity  in  year  four. 
No  additional  funds  will  be  awarded  in 
year  four,  so  applicants  must  budget  for 
year  foiu-  activities  in  year  3,  and 
conduct  the  data  collection  in  year  4. 
SSA  anticipates  that  projects  will 
require  a  higher  level  of  funding  in  the 
first  year  following  award,  in  order  to 
fund  start-up  activities.  SSA  plans  to 
gradually  reduce  funding  to  projects 
over  the  4  year  period,  so  that  additional 
projects  may  be  funded. 

Project  budgets  should  reflect  a 
reduction  in  dependence  on  cooperative 
agreement  funding  over  the  three  year 
funding  period,  with  a  25%  reduction  in 
the  total  budget  in  year  two,  and  a  50% 
reduction  in  year  three.  Renewals  of 
project  funding  will  be  determined 
annually,  dependent  on  the  availability 
of  fimding,  and  the  determination  that 
the  award  is  in  the  best  interest  of  the 
Government.  SSA  also  expects  projects 
to  report  follow-up  data  in  the  year 
following  the  conclusion  of  the  project. 

SSA  may  suspend  or  terminate  any 
cooperative  agreement,  in  whole  or  in 
part,  at  any  time  before  the  date  of 
expiration,  wlienever  it  determines  that 
the  awardee  has  materially  failed  to 
comply  with  the  terms  and  conditions 
of  the  cooperative  agreement.  SSA  will 
promptly  notify  the  awardee  in  writing 
of  the  determination  and  the  reasons  for 
suspension  or  termination,  together 
with  the  effective  date. 

SSA  has  reserved  a  portion  of  the  $8 
million  appropriation  to  fund  training 
and  technical  assistance  to  grantees  and 
to  evaluate  the  projects.  Approximately 
$6.5  million  will  be  available  for  awards 
under  this  annoimcement.  SSA  plans  to 
fund  approximately  30  projects,  with 
awards  of  up  to  $200,000  annually.  The 
exact  number  of  awards  will  be 
determined  by  the  size  of  awards. 
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D.  Awardee  Share  of  the  Project  Costs 

Awardees  of  SSA  cooperative 
agreements  are  required  to  contribute  a 
non-Federal  match  of  at  least  5  percent 
toward  the  cost  of  each  project.  The  cost 
of  the  project  is  the  sum  of  the  Federal 
share  (up  to  95  percent)  and  the  non- 
Federal  share  (at  least  5  percent).  For 
example,  an  entity  that  is  awarded  a 
cooperative  agreement  of  $200,000 
would  need  a  non-Federal  share  of  at 
least  $10,526.  The  non-Federal  share 
may  be  cash  or  in-kind  (property  or 
services)  contributions. 

Section  III.  The  Application  Process 

A.  Eligible  Applicants 

Public  and  private  organizations, 
including  nonprofit,  profit-making,  and 
faith-based  organizations,  may  apply  for 
cooperative  agreement  funding  made 
available  under  this  announcement. 
Organizations  that  are  awarded  funding 
must: 

•  Have  existing  expertise  and 
capacity  for  outreach  to  homeless  and 
other  underserved  groups; 

•  be  able  to  provide  culturally 
competent  services  that  are  fully 
accessible  to  the  target  population, 
including  individuals  that  require 
accommodations ; 

•  be  a  direct  provider  of  health  care 
services  or  provide  referrals  and 
assistance  to  clients  in  obtaining  health 
care  services.     . 

Cooperative  agreements  may  not  be 
awarded  to: 

•  Any  individual; 

•  Social  Security  Administration  FOs: 

•  State  DDS  offices;  or 

•  Any  organization  described  in 
section  501(c)  (4)  of  the  Internal 
Revenue  Code  of  1968  that  engages  in 
lobbying  (in  accordance  with  section  18 
of  the  Lobbjing  Disclosure  Act  of  1995, 
2  U.S.C.  1611). 

All  applications  developed  jointly  by 
more  than  one  agency  or  organization 
must  identify  only  one  organization  as 
the  lead  organization  and  official 
applicant.  The  other  participating 
agencies  and  organizations  can  be 
included  as  co-applicants,  subgrantees 
or  subcontractors. 

All  applicants  for  Federal  grants  and 
cooperative  agreements  are  required  to 
provide  a  Dun  and  Bradstreet  (D&B) 
Data  Universal  Number  System  (DUNS) 
number  on  or  after  October  1,  2003.  The 
DUNS  number  will  be  required  whether 
an  applicant  is  submitting  a  paper 
application  or  using  the  government- 
wide  electronic  portal  (Grants.gov). 
Organizations  should  verify  that  they 
have  a  DUNS  number  or  take  the  steps 
needed  to  obtain  one  as  soon  as 
possible.  Organizations  can  receive  a 


DUNS  number  at  no  cost  by  calling  the 
dedicated  toll-free  DUNS  number 
request  line  at  1-866-705-5711. 

B.  Targeted  Population 

Congress  intended  funding  made 
available  by  SSA  under  this 
announcement  be  used  to  provide 
outreach  to  homeless  and  "other  under- 
served"  populations.  President  George 
W.  Bush  also  established  a  goal  to  end 
chronic  homelessness,  and  has  directed 
Federal  agencies  to  cooperate  to  achieve 
that  goal.  Therefore,  this  set  of 
cooperative  agreements  will  target 
homeless  adults  and  children  who  have 
physical  and/or  mental  impairments 
that  might  qualify  them  as  "disabled" 
under  Social  Security's  rules.  Under- 
served  homeless  individuals  include, 
but  are  not  limited  to,  persons: 

•  With  serious  mental  illness; 

•  with  HIV  Infection; 

•  with  limited  English  proficiency; 

•  with  cognitive  impairments;  and 

•  who  are  disabled  veterans. 
Although  SSA  intends  for  most 

projects  hinded  under  this 
announcement  to  serve  individuals  who 
need  assistance  with  applications  for 
SSI  benefits,  projects  may  assist 
disabled  or  elderly  homeless  persons 
who  are  insured  for  disability, 
retirement  and/or  survivors  benefits. 

Cooperative  agreement  awardees  must 
make  concerted  and  assertive  efforts  to 
provide  appropriate  services  for  project 
participants  with  limited  English 
proficiency,  those  who  need 
accommodations  related  to  a  disability, 
and  those  who  have  needs  for  culturally 
sensitive  services.  In  particular, 
applicants  should  show  how  they 
intend  to  assure  that  participants  from 
diverse  populations  are  served  by  the 
project. 

Applicants  must  specify  by  district, 
coimty,  municipality,  or  state  the 
geographic  area  to  be  covered  (if  more 
than  one  site  is  proposed,  the 
geographic  area  for  each  must  be 
specified). 

C.  Costs 

Federal  cooperative  agreement  funds 
may  be  used  for  allowable  costs 
incurred  by  awardees  in  conducting   - 
required  and  optional  project  activities, 
as  described  in  Section  I,  Section  E.l. 
These  costs  could  include 
administrative  and  overall  project 
management  costs,  within  the 
limitations  established  in  this 
announcement. 

Federal  cooperative  agreement  funds 
are  not  intended  to  cover  costs  that  are 
reimbursable  under  an  existing  public 
or  private  program,  such  as  social 
services,  rehabilitation  services,  or 


education.  No  Social  Security  or  SSI 
beneficiary  can  be  charged  for  any 
service  delivered  under  a  HOPE 
cooperative  agreement.  Cooperative 
agreement  funds  may  not  be  used  to 
create  new  benefits  or  extensions  of 
existing  benefits. 

Section  IV.  Program  Requirements 

A.  General  Requirements 

Each  application  must  include  a  brief 
project  abstract  that  does  not  exceed  one 
page  in  length  before  the  narrative.  The 
application  narrative  must  not  exceed 
30  pages.  Applicants  must  identify 
targeted  age  group(s)  and  location  of  the 
targeted  service  area(s)  [e.g.,  district, 
municipality  or  county,  and/or 
independent  city).  The  narrative  must 
include  an  implementation  plan  that 
shows  how  the  applicant  will: 

1.  Finalize  the  management 
information  (MI)  system  data  collection 
elements  and  procedures  with  SSA  and 
the  evaluation  contractor,  described  in 
Section  IV.B,  within  90  days  after 
award; 

2.  Report  data  elements,  as  described 
in  Section  IV.B  and  C. 

3.  Develop  and  submit  quarterly 
reports  that  contain  progress  and  status 
toward  achieving  goals  and  objectives, 
and  MI  data  updates  to  the  Office  of 
Acquisition  and  Grants  (OAG); 

4.  Develop  and  submit  quarterly 
financial  reports  to  SSA.  OAG; 

5.  Meet  with  SSA  Project  Staff  and 
other  grantees  for  an  initial  2  day 
meeting/conference  in  Washington,  DC, 
within  the  first  90  days  following 
award; 

6.  Begin  to  enroll  participants  within 
120  days  after  award; 

7.  Provide  a  description  of  any 
planned  changes  to  the  project  design 
for  approval  by  SSA  prior  to 
implementation; 

8.  Cooperate  with  SSA  and  any 
contractor  in  connection  with  these 
projects  in  scheduling  and  conducting 
site  visits; 

9.  Implement  an  ongoing  management 
and  quality  assurance  process  that  uses 
MI  data; 

10.  Conduct  activities  designed  to 
improve  organizational  capacity, 
gradually  reduce  reliance  on 
cooperative  agreement  funds,  and 
sustain  the  project  activities  after 
cooperative  agreement  funding  is  no 
longer  available. 

11.  Attend  an  annual  SSA  conference 
in  Washington,  DC,  participate  in  panel 
and  small  group  discussions,  and  make 
project  presentations;  and 

12.  Coordinate  project  activities  with 
SSA's  FO  and  the  DDS  in  the  grantee's 
state.  (Applicants  should  not  request 
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letters  ofinteM  or  commitment  from 
SSA  FOs.  SSA  will  secure  FO 
cooperation.) 

B.  Evaluation 

The  projects  will  work  with  an 
evaluation  contractor  who  will  conduct 
an  independent  evaluation  of  outcomes, 
impacts,  and  benefits  of  the  HOPE 
projects.  Grantees  must  make  data 
collected  in  the  projects  available  to  the 
evaluation  contractor,  as  specified  by 
the  evaluation  contractor  under  the 
direction  of  SSA. 

The  purpose  of  the  evaluation  is  to 
assess  the  extent  to  which  the  projects, 
are  successful  in  achieving  the  goals, 
objectives,  and  outcomes  of  the  projects. 

The  evaluation  results  will  be  used  to 
assist  SSA  in  identifying  possible 
changes  in  policies  or  procedures  that 
could  enhance  service  to  the  public  or 
otherwise  iinprove  administration  of  the 
program.  The  evaluation  reports  will  be 
disseminated  to  others  involved  in 
providing  community-based  services  to 
individuals  who  are  homeless  or 
members  of  under-served  populations. 
To  the  extent  possible,  project  data  will 
be  used  to  conduct  cost-benefit 
analyses,  which  will  help  SSA  to 
answer  not  only  the  question  of  whether 
the  activities  conducted  in  the  project 
affect  outcomes  for  program  claimants, 
but  how  much  they  affect  outcomes,  and 
at  what  cost. 

1.  Enrollment  Guidelines 

Each  grantee  is  required  to  enroll  at 
least  50  individuals  in  their  project. 
■  SSA  encourages  grantees  that  serve  large 
ntmibers  of  homeless  individuals 
attempt  to  achieve  higher  enrollment 
numbers.  In  order  to  be  considered  a 
project  participant,  and  to  receive 
services  as  a  participant  of  any  HOPE 
project,  an  individual  must  be  enrolled 
by  the  grantee,  using  the  reporting 
mechanism  described  in  Section  II.C.l. 

Grantees  may  enroll  individuals  who 
have  not  yet  filed  an  initial  application, 
as  well  as  those  whose  benefits  are  in 
suspense  or  terminated.  Gremtees  may 
not  enroll  individuals  who  have 
pending  applications  with  SSA,  nor 
those  who  have  already  filed  for  a 
reconsideration  or  appeal  of  a  denial  or 
partially  favorable  decision.  The  grantee 
may,  of  course,  continue  to  serve  such 
individuals,  but  for  the  purposes  of 
eiut)llment  and  data  collection^,  grantees 
must  follow  these  guidelines, 
hidividuals  who  are  served  by  the 
grantee  that  are  not  enrolled  are  not 
eligible  to  receive  any  special  case 
processing  consideration  that  is 
accorded  enroUees.  Allowing  for 
enrollment  of  those  whose  benefits  are 
suspended  or  terminated  will  allow 


projects  thi  it  focus  primarily  on  pre- 
release activities  to  meet  enrollment 
targets. 

Grantees  may  enroll  individuals  that 
they  have  i  Iready  had  contact  with  prior 
to  award  of  the  cooperative  agreement, 
provided  tl  lat  the  individual  has  not 
already  file  d  a  claim.  The  grantee  may 
provide  sei  vices  to  individuals  who 
refuse  to  si  ;n  the  consent  forms 
described  i  i  Section  II.C.2,  but  they  may 
not  enroll  (  r  report  data  to  SSA  on 
individual:  who  refuse  to  sign  forms 
indicating  hat  they  authorize  release  of 
personal  in  formation. 

C.  Data  Co,  lection 

1.  Data  Elements 

SSA's  ev  duation  contractor  will 
develop  an  1  maintain  a  secure 
interactive  Web  site  to  collect 
evaluation  nformation  from  the 
grantees.  G  antees  will  log-on  to  the 
Web  site  ai  d  input  information  on  each 
project  enn  illee  monthly,  which  will 
then  be  rea  lily  accessible  to  the 
contractor!  ind  to  SSA.  "Project 
enroUees"  iire  defined  in  Section  JI.B.l. 

All  data  i  ilements  are  to  be  reported 
using  preci  >e  definitions,  which  will  be 
developed  )y  the  evaluation  contractor 
and  approv  ed  by  SSA.  Adherence  to 
such  defini  dons  is  crucial  to  the 
comparability  of  the  data  across  project 
sites.  Grantees  must  report  these 
elements  oi  i  the  secure  Web  site 
established  by  the  contractor. 

Specific  nstructions  will  be  available 
at  the  time  [hat  the  projects  begin 
enrollment  The  data  elements  below 
will  be  ent<  red  on  the  secure  Web  site 
monthly,  e:  :cept  as  noted: 

•  The  pr  jject  enrollee's  name,  date  of 
birth,  and  s  ocial  security  number  (report 
only  at  timi ;  of  enrollment); 

•  Time  (  n  hours)  spent  developing 
the  medica  evidence; 

•  Time  {  n  hours)  spent  providing 
other  forms  of  application  assistance; 

•  The  da  te  of  all  grantee  contacts  with 
SSA  durinf  the  application  process, 
identificati  )n  of  an  issue  category,  and 
an  indicatii  »n  of  whether  the  issue  was 
resolved,  oi  if  further  follow-up  will  be 
necessary; 

•  The  da  te  the  project  enroUee 
received  nc  tice  of  the  determination; 

•  Wheth  3r  a  recommendation  for 
presumpti\  e  disability  (PD)  benefits  was 
made  by  the  grantee; 

•  If  so,  whether  SSA  adopted  the  PD 
recommendation; 

•  A  desc  ription  of  the  living  situation 
of  the  proje  ct  enrollee  on  the  date  that 
the  individual  files  a  claim  for  benefits, 
to  include: 

•  A  desc  ription  of  the  living  situation 
of  the  proje  ct  eiu-ollee  on  the  date  that 


the  individual  files  a  claim  for  benefits, 
to  include: 

•  Dwelling  type: 

•  Living  on  the  street  (in  doorways, 
on  sidewalks,  etc.); 

•  Other  outdoor  location; 

•  Other  place  not  meant  for  human 
habitation  (e.g.,  abandoned  buildings); 

•  Living  with  friends  or  relatives; 

•  Foster  care; 

•  Halfway  house  or  group  home; 

•  Correctional  facility; 

•  Institution; 

•  Emergency  or  transitional  shelters; 

•  Housing  units  containing  people 
living  doubled  up  with  family  members 
or  fi-iends; 

•  Other 

•  Unknown 

•  A  description  of  the  living  situation 
of  the  project  enrollee,  one  year 
following  the  date  that  the  individual 
files  a  claim  for  benefits,  and  eighteen 
months  following  application,  to 
include: 

•  Dwelling  type: 

•  Living  on  the  street  (in  doorways, 
on  sidewalks,  etc.); 

•  Other  outdoor  location; 

•  Other  place  not  meant  for  human 
habitation  (e.g.,  abandoned  buildings); 

•  Living  with  friends  or  relatives; 

•  Foster  care; 

•  Halfway  house  or  group  home; 

•  Correctional  facility; 

•  Institution; 

•  Emergency  or  transitional  shelters; 

•  Housing  units  containing  people 
living  doubled  up  with  family  members 
or  friends; 

•  Other 

•  Unknown 

•  Representative  Payee  information 

•  Did  the  grantee  recommend  a  payee 
(report  when  recommendation  is  made, 
and  any  changes) 

•  When  benefits  start,  report  if  the 
grantee  is  the  payee,  or  if  the  grantee 
found  another  payee. 

2.  Privacy 

All  personal  information  collected  by 
SSA  is  protected  by  the  Privacy  Act  of 
1974.  All  projects  must  adhere  to  SSA's 
Privacy  and  Confidentiality  Regulations 
(20  CFR  401)  for  maintaining  records  of 
individuals,  as  well  as  provide  specific 
safeguards  surrounding  beneficiary 
information  sharing  and  storage  of 
paper/computer  records/data.  All 
applications  must  describe  proposed 
practices  for  addressing  clients'  privacy 
and  obtaining  informed  consent  for  any 
disclosure.  The  plan  described  in  the 
applicant's  project  description  must 
address  the  following  elements: 

•  The  development  and  use  of  a 
consent  form  that  will  allow  the  grantee 
to  disclose  clients"  personal 
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information  to  SSA.  SSA  will  provide  a 
suggested  format  for  the  consent  form, 
which  may  either  be  adopted  by  the 
grantee,  or  tailored  to  include  any  state 
or  agency-level  requirements. 
Applicants  selected  under  this 
annoimcement  must  provide  SSA  with 
a  copy  of  the  consent  form.  The  Federal 
Project  Officer  must  approve  this 
consent  form  prior  to  the  enrollment  of 
any  project  participants. 

•  The  use  of  Form  HIPAA  SSA-827, 
Authorization  to  Disclose  Information  to 
the  Social  Security  Administration.  This 
form  is  required  as  written  authorization 
from  a  claimant  for  SSA  to  obtain 
information  required  for  processing  an 
application  for  disability  benefits. 

•  The  use  of  Form  SSA-3288,  Social 
Security  Administration's  Consent  for 
Release  of  Information.  This  form  will 
allow  SSA  to  give  information 
concerning  the  client  to  the  grantee  and 
to  the  evaluation  contractor. 

•  If  necessary,  the  grantee  will  attain 
the  approval  of  dieir  Institutional 
Review  Board  (IRB),  and  furnish  SSA 
with  a  copy  of  the  approval  document. 

Copies  of  Forms  HIPAA  SSA-827  and 
SSA-3288  can  be  obtained  on-line 
through  the  SSA  Web  site:  http:// 
www.  socialsecurity.gov/, 

3.  Training  Data 

Grantee  staff  that  attend  training  will 
complete  a  pre-training  test  of 
knowledge  regarding  the  disability 
program,  as  well  as  a  post-training  test. 
They  will  also  complete  a  training 
evaluation  form  at  die  time  of  training. 
The  pre  and  post  training  tests  will 
provide  measiues  of  the  impact  of 
training  on  knowledge  about  the 
disability  application  and  decision 
process.  The  participant  evaluation  will 
provide  a  measure  of  the  perceived 
value  and  quality  to  the  training. 

D.  Reporting 

Grantees  will  be  required  to  submit 
quarterly  reports  to  SSA,  OAG,  within 
30  days  following  the  end  of  each 
quarter  (using  the  initial  award  date  as 
the  project  start  date).  These  reports  will 
assist  SSA  in  providing  proper  oversight 
and  technical  assistance  to  grantees. 

Quarterly  Report  Format 

•  Description  of  the  project  (first 
quarter  report  only); 

•  Actions  taken  during  the  quarter; 

•  Planned  activities  for  upcoming 
quarter{s); 

•  Number  of  project  participants 
enrolled,  to  date,  and  at  the  close  of  the 
report  period; 

•  Number  of  individuals  who  refused 
to  enroll; 

•  Any  problems  or  proposed  changes 
in  the  project;  and 


•  Additional  summary  information. 

E.  Monitoring 

SSA  FPOs  will  be  responsible  for 
ensuring  the  effective  implementation  of 
each  cooperative  agreement.  SSA 
project  personnel  (SSA  FPO  and/or 
other  staff)  expect  to  visit  each  project 
at  least  once  in  each  year  of  the 
cooperative  agreement.  In  addition. 
Regional  or  field  office  personnel  may 
accompany  SSA  FPOs  on  site  visits.  The 
design  of  this  project  anticipates  - 
frequent  interaction  between  the  local 
FO,  the  state  DDS  office,  and  the 
grantee.  SSA  project  staff  will  hold 
conference  calls  on  a  national,  regional, 
and/or  local  basis  at  least  once  monthly 
during  start  up  of  the  projects  (six 
months  following  award),  and  at  least 
quarterly  during  the  rest  of  the  project 
period.  The  pm-pose  of  these  calls  will 
be  to  coordinate  activities  across  the 
project  sites,  resolve  problems,  and 
provide  oversight,  support,  and 
technical  assistance  to  all  parties. 

F.  Technical  Assistance  . 

SSA  will  provide  technical  assistance 
to  the  grantees  and  will  monitor  and 
evaluate  the  progress  of  the  projects. 
Technical  assistance  will  be  provided 
with  the  support  and  assistance  of  a 
contractor.  Awardees  will  be  informed 
of  the  procedm-es  for  accessing  technical 
assistance  within  60  days  following 
award.  Grantees  will  be  notified  by 
email  about  any  changes  in  or  additions 
to  technical  assistance  procedures. 

Section  V.  Application  Review  Process 
and  Evaluation  Criteria 

A.  Application  Process 

The  cooperative  agreement 
application  process  consists  of  a  one- 
stage,  full  application.  Independent 
reviewers  will  competitively  review  and 
score  the  application,  using  the 
evaluation  criteria  specified  in  this 
announcement  (see  Section  V). 

B.  Application  Requirements 

Applications  will  be  initially  screened 
for  responsiveness  to  this 
announcement.  If  judged  irrelevant,  the 
application  will  be  returned.  Also, 
applications  that  do  not  meet  the 
applicant  eligibility  criteria  in  Section 
III.A  above  will  not  be  accepted. 

1.  Number  of  Copies:  The  applicant 
must  submit  one  original  signed  and 
dated  application  and  a  minimum  of 
two  copies.  The  submission  of  seven 
additional  copies  is  optional  and  will  be 
appreciated,.but  will  not  affect  the 
evaluation  or  scoring  of  the  application. 

2.  Length:  A  project  abstract  of  not 
more  than  one  page  must  precede  the 
narrative  of  each  application.  The 


program  narrative  portion  of  the 
application  (Section  HI  of  the  SSA-96- 
BK)  may  not  exceed  30  double-spaced 
typed  pages  (or  15  single-spaced  pages) 
on-one  side  of  the  paper  only,  using 
standard  [QVz"  x  11*0  size  paper,  and  12- 
point  font.  The  attachments  to  support 
the  program  narrative  coimt  towards  the 
30-page  limit.  Resiunes,  job  descriptions 
and  letters  of  cooperation/collaboration 
do  not  count  in  the  30-page  limit. 

Section  VI.B  contains  a  detailed ' 
checklist  for  the  application  format 

C.  Review  and  Evaluation 

All  applications  that  meet  the   ' 
deadline  for  application  submission 
November  25,  2003,  will  be  screened  to 
determine  completeness  and  conformity 
to  the  requirements  of  this 
annoimcement.  Complete  and 
conforming  applications  will  then  be 
evaluated.  The  residts  of  this  review  and 
evaluation  will  assist  the  Commissioner 
in  making  award  decisions. 

Although  the  results  of  this  review  are 
a  primary  factor  considered  in  making 
award  decisions,  the  review  score  is  not 
the  only  factor  used.  In  selecting  eligible 
applicants  to  be  funded,  consideration 
also  may  be  given  to  achieving  an 
equitable  distribution  of  assistance 
among  geographic  regions  of  the  coimtry 
and  to  diverse  populations. 

Applications  that  are  complete  and 
conform  to  the  requirements  of  this 
announcement  will  be  reviewed 
competitively  against  the  evaluation 
criteria  specified  in  Section  V.B.  of  this 
announcement.  AppUcants  must 
complete  the  Form  SSA-96-BK.  See 
Section  VI  for  instructions  on  obtaining 
Form  SSA-96-BK. 

Applications  that  pass  the  screening 
process  will  be  independently  reviewed 
by  at  least  three  individuals  (primarily 
qualified  persons  from  outside  of  SSA), 
who  will  evaluate  and  score  the 
applications  based  on  the  evaluation 
criteria  specified  in  Section  V.B. 

D.  Application  Approval 

Cooperative  agreement  awards  will  be 
made  pursuant  to  the  availability  of 
funds  and  at  the  discretion  of  SSA.  The 
official  award  document  is  the  "Notice 
of  Cooperative  Agreement  Award,"    - 
which  will  provide  the  amount  and 
purpose  of  the  award,  the  diu-ation  of 
the  agreement,  the  total  project  period 
for  which  support  is  contemplated, 
applicable  reporting  requirements,  the 
amount  of  financial  participation 
required  from  the  applicant,  and  any 
special  terms  and  conditions  of  the 
cooperative  agreement. 
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E.  Evaluation  Criteria 

There  are  three  categories  of  criteria 
used  to  score  applications:  Capability; 
relevance/adequacy  of  project  research 
design;  and  resources  and  management. 
The  total  points  possible  for  an 
application  is  100,  and  sections  are 
weighted.  The  score  for  each  application 
is  the  sum  of  its  parts.  Although  the 
results  £rom  the  independent  panel 
reviews  are  the  primary  factor  used  in 
making  funding  decisions,  they  are  not 
the  sole  basis  for  making  awards.  The 
Commissioner  will  consider  other 
factors  as  Well  when  making  funding 
decisions.  For  instance,  the  need  to 
assure  a  proper  geographic  distribution 
of  projects,  or  the  need  to  target 
geographic  regions  with  high  rates  of 
chronic  homelessness  may  influence 
award  decisions. 

The  following  are  the  evaluation 
criteria  that  SSA  will  use  in  reviewing 
all  applications  (relative  weights  are 
shown  in  parentheses).  The  application 
narrative  should  include  the  following 
sections  in  this  order, 

1.  Capability  (30  points  total) 

These  criteria  will  be  used  to  assess 
the  applicant's  capability  to  develop 
and  manage  a  project.  SSA  will  consider 
the  following: 

•  Evidence  of  successful  previous 
experience  related  to  services  to 
individuals  who  experience  chronic 
homelessness.  (5  points) 

•  Evidence  that  the  applicant  will  be 
able  to  provide  or  assist  SSA  in  finding 
medical  evidence  to  allow  SSA  to 
evaluate  disability  claims  of  project 
participants.  (10  points) 

•  Documentation  of  experience  of  the 
Project  Director  and  key  staff.  (5  points) 

•  Description  of  the  qualiHcations, 
including  relevant  training  and 
experience,  ol  key  project  personnel, 
and  the  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors,  if 
built  into  project  design.  (5  points) 

•  In  determining  the  quality  of  project 
personnel,  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  Jiave 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
age,  or  disability.  (5  points) 

2.  Project- Design  (30  points  total) 

The  adequacy  of  project  design  will 
be  judged  by: 

•  A  description  of  the  project, 
including: 

•  How  the  project  will  be  managed; 

•  The  target  population; 

•  Specific  methods  to  be  used,  and 


•  A  desc  ription  of  problems  that  may 
arise  and  specific  measures  that  will  be 
taken  to  mi  ;igate  them  (e.g.,  how 
dropouts  a]  id  inadequate  numbers  of 
participant;  will  be  handled).  (10 
points) 

•  The  ex  ent  to  which  the  project 
design  refle  cts  careful  consideration  of 
the  potentii  J  for  achieving  successful 
outcomes  a  id  for  project  replication. 
This  incluoes  evidence  of: 

•  An  approach  to  potential  SSDI/SSI 
claimants  tjiat  can  reasonably  be 
expected  toj  be  successful,  given  the 
characterisi  ics  and  needs  of  the  target 
population 

•  Measui  able  methods  for  recruiting 
and  serving  the  target  population; 

•  Servic(  delivery  to  populations 
with  specia  I  cultural  or  language 
requirements; 

•  Consid  sration  of  the  desired 
outcomes  identified  by  SSA;  and 

•  Accessibility  of  facilities  and 
service  delik^ery  methods  that  eliminate 
or  reduce  barriers  to  peirticipation  by 
individuals  with  disabilities.  (10  points) 

•  The  exient  to  which  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable  as  indicated 
by  a  description  of: 

•  Projectjgoals  and  objectives; 

•  Outcome  measures; 

•  Time  names  for  accomplishing 
project  miUstones;  and 

•  The  reljationship  of  proposed 
activities  to  the  stated  project  goals.  (5 
points) 

•  A  desc  iption  of  how  the  applicant 
will  organii  ;e  to  effectively  work  with 
SSA  in  the  lew  electronic  disability 
application  environment.  This  may 
include,  bu  is  not  limited  to: 

•  Compli  (ting  on-line  forms; 

•  Using  t  Bchnology  in  outreach 
efforts;  and 

•  Sendrn  i  electronic  medical 
evidence  (f  les  created  in  an  electronic 
format  com  jatible  with  SSA  systems,  or 
scaimed  fill  s).  (5  points) 

3.  Resource ;  and  Management  (40 
points  total 

Resource ;  and  management  will  be 
judged  by: 

•  A  desc  iption  of  how  the  applicant 
will  ensiu-e  that  the  perspectives  of 
homeless  iidivi  duals  and  persons  with 
disabilities  influence  the  operation  of 
the  project  e.g.  representation  on  a 
project  or  o  :ganizational  advisory  board) 
(5  points) 

•  Eviden  :e  that  the  applicant  has  a 
working  kn  awledge  of  Federal,  State, 
and  local  p;  ograms  that  serve  homeless 
or  other  uni  ler-served  individuals  (5 
points) 

•  Eviden  :e  of  facilities,  equipment, 
supplies,  ai  id  other  resources,  from  the 


applicant  organization  that  are  adequate 
to  achieve  project  goals  (5  points) 

•  Evidence  that  the  appRcant  works 
cooperatively  with  other  community- 
based  service  providers,  as  well  as  local 
and  state  funders/regulators  (5  points) 

•  Evidence  that  the  applicant  directly 
provides,  or  assists  clients  through 
referral  and  advocacy,  to  obtain  a  wide 
variety  of  services  that  lead  to 
stabilization,  recovery,  and  full 
independence,  including,  but  not 
limited  to: 

•  Primary  health  care  services; 

•  Substance  abuse  and  mental  health 
treatment; 

•  Referrals  for  housing  and  supports 
to  maintain  housing; 

•  Employment  and  rehabilitation 
services; 

•  Job  placement; 

•  Benefit  planning  assistance  and 
outreach; 

•  Translation  and/or  interpreter 
services;  and 

•  Services  to  parolees  and  those  in 
work-release  programs,  when 
appropriate  (10  points) 

•  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project  (5  points) 

•  The  extent  to  which  the  applicant 
has  included  plans  for  sustaining 
project  activities  after  cooperative 
agreement  funding  ends  (5  points). 

Section  VI.  Instructions  for  Obtaining 
and  Submitting  an  Application 

A.  Availability  of  Forms 

The  Internet  is  the  primary  means 
recommended  for  obtaining  an 
application  kit  under  this  program 
announcement.  An  application  kit 
containing  all  of  the  prescribed  forms 
and  instructions  needed  to  apply  for  a 
cooperative  agreement  under  this 
announcement  may  be  obtained  at  the 
following  Internet  address:  http:// 
www.socialsecurity.gov/oag/grants. 

However,  in  the  rare  instances  when 
an  organization  may  not  have  access  to 
the  Internet,  an  application  kit  may  be 
obtained  by  writing  to:  Grants 
Management  Team,  Office  of  Operations 
Contracts  and  Grants,  OAG,  Social 
Security  Administration,  l-E-4  Gwynn 
Oak  Building,  1710  Gwynn  Oak 
Avenue,  Baltimore,  Maryland  21207- 
5279. 

Requests  submitted  by  mail  should 
include  two  return  address  labels.  Also, 
please  provide  the  name,  title  and 
telephone  number  of  the  individual  to 
contact;  and  the  organization's  name, 
street  address,  city,  state  and  ZIP  code. 

To  ensure  receipt  of  the  proper  kit, 
please  include  program  announcement 
number  (OPDR-03-02)  and  the  date  of 
this  announcement  in  the  request. 
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B.  Checklist  for  a  Complete  Application 
The  checklist  below  is  a  guide  to 

ensure  that  the  application  package  has  . 
been  properly  prepared. 

•  An  original,  signed  and  dated 
application  plus  at  least  two  copies  are 
required.  Seven  additional  copies  are 
requested. 

•  The  program  narrative  portion  of 
the  application  (Section  III  of  the  SSA- 
96-BK)  may  not  exceed  thirty  double- 
spaced  pages  (or  fifteen  single-spaced 
pages)  on  one  side  of  the  paper  only, 
using  standard  (8V2"  x  11")  size  paper, 
and  12-point  font.  Attachments,  that 
support  the  program  narrative,  count 
towards  the  30-page  limit.  (Resumes  and 
letters  of  cooper  iti on  or  intent  do  not 
count  within  the  30  page  limit.) 

•  Attachments/ Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  documentation. 
Please  do  not  include  books  or 
videotapes  as  they  are  not  easily 
reproduced  and  are  therefore 
inaccessible  to  reviewers. 

•  A  complete  application,  which 
consists  of  the  following  items  in  this 
order: 

Parti 

•  (Face  page) — Application  for 
Federal  Assistance  (SF  424,  REV  4-88) 

•  Table  of  Contents 

•  Project  Abstract  (not  to  exceed  one 
page) 

Part  II 

•  Budget  Information,  Sections  A 
through  G  (Form  SSA-96-BK) 

•  Budget  Justification  (in  Section  B 
Budget  Categories,  explain  how 
amounts  were  computed),  including 
complete  subcontract  organization 
budgets; 

Part  III 

•  Application  Narrative  and 
Appendices 

Part  IV 

•  Additional  Assurances  and 
Certifications — regarding  lobbying  and 
drug-free  workplace;  and 

•  Form  SSA-3966-PC— 
acknowledgement  of  receipt  of 
application  (appliceuit's  return  address 
must  be  inserted  on  the  form). 

C.  Guidelines  for  Application 
Submission 

All  applications  for  cooperative 
agreement  projects  under  this 
announcement  must  be  submitted  on 
the  prescribed  forms  included  in  the 
application  kit.  The  application  shall  be 
executed  by  an  individual  authorized  to 
act  for  the  applicant  organization  and  to 
assume  for  the  applicant  organization 


the  obligations  imposed  by  the  terms 
and  conditions  of  the  cooperative 
agreement  award. 

In  item  11  of  the  Face  Sheet  (SF  424), 
the  applicant  must  clearly  indicate  the 
application  submitted  is  in  response  to 
this  announcement  (SSA-OPDR-03- 
02).  The  appliccint  also  is  encouraged  to 
select  a  SHORT  descriptive  project  title. 

Applications  must  be  mailed  or  hand- 
delivered  to:  Grants  Management  Team, 
DCFAM,  Office  of  Operations  Contracts 
and  Grants,  OAG,  Social  Security 
Administration,  Attention:  OPDR-03- 
02,  l-E-4  Gwynn  Oak  Building.  1710 
Gwynn  Oak  Avenue,  Baltimore,  MD 
21207-5279. 

Hand-delivered  applications  are 
accepted  between  the  hours  of  8  a.m. 
and  5  p.m.,  Monday  through  Friday.  An 
application  will  be  considered  as 
meeting  the  deadline  if  it  is  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  above  address;  or 

2.  Mailed  through  the  U.S.  Postal 
Service  or  sent  by  commercial  carrier  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  Packages  must  be  postmarked 
by  November  25,  2003.  Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  as  evidence  of  timely  mailing. 
Private-metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

Applications  that  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  not  waive  or 
extend  the  deadline  for  any  application 
unless  the  deadline  is  waived  or 
extended  for  all  applications.  SSA  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered. 

Paperwork  Reduction  Act 

This  notice  contains  reporting 
requirements.  However,  the  information 
is  collected  using  form  SSA-96-BK, 
Federal  Assistance  Application,  which 
has  the  Office  of  Management  and 
Budget  clearance  number  0960-0184. 

Dated:  September  22.  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

[FR  Doc.  03-24306  Filed  9-25-03;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

African  Growth  and  Opportunity  Act 
Implementation  Subcommittee  of  the 
Trade  Policy  Staff  Committee;  Public 
Comments  on  Annual  Review  of 
Country  Eligibility  for  Benefits  Under 
the  African  Growth  and  Opportunity 
Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  African  Growth  and 
Opportunity  Act  Implementation 
Subcommittee  of  the  Trade  Policy  Staff 
Committee  (the  "Subcommittee")  is 
requesting  written  public  comments  for 
the  annual  review  of  the  eligibility  of 
sub-Saharan  African  countries  to  receive 
the  benefits  of  the  African  Growth  and 
Opportunity  Act  (AGOA).  The 
Subcommittee  will  consider  these 
comments  in  developing 
recommendations  on  country  eligibility 
for  the  President.  Comments  received 
related  to  the  child  labor  criteria  may 
also  be  considered  by  the  Secretary  of 
Labor  for  the  preparation  of  the 
Department  of  Labor's  report  on  child 
labor  as  required  under  section  412(c)  of 
the  Trade  and  Development  Act  of  2000. 
This  notice  identifies  the  eligibility 
criteria  that  must  be  considered  under 
AGOA,  lists  the  sub-Saharan  African 
coimtries  that  are  currently  eligible  for 
AGOA,  and  the  sub-Saharan  African 
coimtries  that  are  currently  ineligible  for 
the  AGOA. 

DATES:  Public  comments  are  due  at 
USTR  by  noon,  Monday,  October  20, 
2003. 

ADDRESSES:  Submission  by  electronic 
mail:  FR0098@ustr.gov.  Submissions  by 
facsimile:  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
"at  (202)  395-6143.  The  public  is 
strongly  encouraged  to  submit 
dociunents  electronically  rather  than  by 
facsimile.  See  requirements  for 
submissions  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions,  please  contact 
Gloria  Blue,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Room  F516,  Washington,  DC 
20508,  (202)  395-3475.  All  other 
questions  should  be  directed  to 
Constance  Hamilton,  Senior  Director  for 
African  Affairs,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW, 
Washington,  DC,  (202)  395-9514. 
SUPPLEMENTARY  INFORMATION:  The 
AGOA  (title  I  of  Public  Law  106-200) 
amends  Title  V  of  the  Trade  Act  of  1974 
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(19  U.S.C.  2461  et  seq.)  {the  "Trade 
Act")  to  authorize  the  President  to 
designate  sub-Saharan  African  countries 
as  eligible  for  duty-free  tariff  treatment 
for  certain  products  under  the 
Generalized  System  of  Preferences 
program  (GSP).  The  AGOA  also 
authorizes  the  President  to  designate 
sub-Saharan  African  countries  as 
eligible  for  the  preferential  treatment  the 
AGOA  provides  for  certain  textile  and 
apparel  articles. 

The  President  may  designate  a 
country  as  a  beneficiary  sub-Saharan 
African  country  eligible  for  both  the 
additional  GSP  benefits  and  the  textile 
and  apparel  benefits  of  the  AGOA  (if  the 
country  also  meets  certain  statutory 
requirements  intended  to  prevent 
unlawful  transshipment  of  such  articles} 
if  he  determines  that  the  country  meets 
the  eligibility  criteria  set  forth  in:  (1) 
section  104  of  the  AGOA;  and  (2) 
section  502  of  the  Trade  Act.  To  date, 
38  countries  have  been  designated  as 
beneficiary  sub-Saharan-  African 
countries.  These  countries,  as  well  as 
the  lb  currently  ineligible  countries,  are 
listed  below.  Section  506A  of  the  Trade 
Act  provides  that  the  President  shall 
monitor,  review,  and  report  to  Congress 
annually  oh  the  progress  of  each  sub- 
Saharan  African  country  in  meeting  the 
foregoing  eligibility  criteria  in  order  to 
determine  the  current  or  potential 
eligibility  of  each  country  to  be 
designated  as  a  beneficiary  sub-Saharan 
African  country.  The  President's 
determinations  will  be  included  in  the 
annual  report  submitted  to  Congress  as 
required  by  Section  106  of  the  AGOA. 
Section  506A  of  the  Trade  Act  and 
section  104  of  the  AGOA  require  that,  if 
the  President  determines  that  an  eligible 
sub-Saharan  African  country  is  not 
making  continual  progress  in  meeting 
the  eligibility  requirements,  he  must 
terminate  the  designation  of  the  country 
as  a  beneficiary  sUb-Saharan  African 
country. 

The  Subcommittee  is  seeking  public 
comments  in  connection  with  the 
annual  review  of  the  eligibility  of  sub- 
Saharan  African  countries  for  the 
AGOA's  benefits.  The  Subcommittee 
will  consider  any  such  comments  in 
developing  recommendations  on 
coimtry  eligibility  for  the  President. 
Comments  related  to  the  child  labor 
criteria  may  also  be  considered  by  the 
Secretary  of  Labor  in  making  the 
findings  required  under  section  504  of 
the  Trade  Act. 

Beneficiary  Sub-Saharan  Afiican 
Countries 

The  following  have  been  designated 
as  beneficiary  sub-Saharan  African 
coimtries: 


Republic  on  Benin 

Republic  os  Botswana 

Republic  of)  Cameroon 

Republic  of  Cape  Verde 

Central  Afri  can  Republic 

Republic  of  Chad 

Republic  of  the  Congo 

Republic  of  Cote  d'lvoire 

Democratic  Republic  of  the  Congo 

Republic  of  Djibouti 

State  of  Erit  rea 

Ethiopia 

Gabonese  R  spublic 

Republic  of  The  Gambia 

Republic  of  Ghana 

Republic  of  Guinea 

Republic  of  Guinea-Bissau 

Republic  of  Kenya 

Kingdom  ol  Lesotho 

Republic  of  Madagascar 

Republic  of  Malawi 

Republic  of  Mali 

Islamic  Rep  ublic  of  Mauritania 

Republic  of  Mauritius 

Republic  of  Mozambique 

Republic  of  Namibia 

Republic  of  Niger 

Federal  Rep  ublic  of  Nigeria 

Republic  of  Rwanda 

Democratic  Republic  of  Sao  Tome  and 

Principe 
Republic  of  Senegal 
Republic  of  Seychelles 
Republic  of  Sierra  Leone 
Republic  of  South  Africa 
Kingdom  of  Swaziland 
United  Repi  iblic  of  Tanzania 


Republic  of 


Republic  of  Zambia 


Sub-Sahar^i 
Designated 


Uganda 


African  Countries  Not 
IS  Beneficiary  Countries 


The  foUoi  ving  have  not  been 
designated  i  is  beneficiary  sub-Saharan 
African  cou  [itries: 
Republic  of  Angola 
Burkina  Fas  o 
Republic  of  Burundi 
Federal  Isla  nic  Republic  of  the  Comoros 
Republic  of  Equatorial  Guinea 
Republic  of  Liberia 
Somalia 
Republic  of 
Republic  of 


Togo 
Sudan 
Republic  of  Zimbabwe 

Requirenients  for  Submissions:  In 
order  to  facilitate  the  prompt  processing 
of  submissii  )ns,  the  Office  of  the  United 
States  Trad(  i  Representative  strongly 
urges  and  p  efers  electronic  (e-mail> 
submissioni  i  to  FR0098@ustr.gov  in 
response  to  this  notice.  In  the  event  that 
an  e-mail  si  bmission  is  impossible, 
submission:  i  should  be  made  by 
facsimile.  P  jrsons  making  submissions 
by  e-mail  si  ould  use  the  following 
subject  line  "2003  AGOA  Armual 
Country  Re'  'iew."  Documents  should  be 


submitted  as  WordPerfect,  MS  Word,  or 
text  (.TXT)  files.  Supporting 
documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-"  and  the  file  name 
of  the  public  version-should  begin  with 
the  characters  "P-".  The  "P-"  or 
"BC-"  should  be  followed  by  the  name 
of  the  submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5,  except  confidential 
business  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
at  the  top  of  each  page,  including  any 
cover  letter  or  cover  page,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  All  public  documents  and 
nonconfidential  summaries  shall  be 
available  for  public  inspection  in  the 
USTR  Reading  Room.  The  USTR 
Reading  Room  is  open  to  the  public,  by 
appointment  only,  from  10  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday.  An  appointment  to 
review  the  file  may  be  made  by  calling 
(202)  395-6186.  Appointments  must  be 
scheduled  at  least  48  bom's  in  advance. 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  03-24419  Filed  9-25-03;  8:45  am] 
BILLING  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-55] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 
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SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  16,  2003. 

ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
FAA-200X-XXXXX]  by  any  of  the 
following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 


Issued  in  Washington,  DC.  on  September 
23,  2003. 

Richard  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-15200. 

Petitioner:  South  Dakota  Stockgrowers 
Association. 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (b). 

Description  of  Relief  Sought:  To 
permit  members  of  the  South  Dakota 
Stockgrowers  Association  to  shoot 
coyotes  and  other  predatory  animeds 
from  two-place  ultralight  vehicles  with 
a  single  occupant. 

Docket  No.:  FAA-2003-15952. 

Petitioner:  Multi  County  Predator 
Control  District. 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (b). 

Description  of  Rehef  Sought:  To 
permit  Multi  County  Predator  Control 
District  to  operate  two-place  powered 
ultralight  vehicles  with  a  single 
occupant  in  predator  control  operations 
within  South  Dakota. 

[FR  Doc.  03-24429  Filed  9-25-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Government/Industry  Aeronautical 
Charting  Forum  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  the  bi- 
anhual  meeting  of  the  Federal  Aviation 
Administration's  Government/Industry 
Aeronautical  Charting  Forum  (ACF)  to 
discuss  informational  content  and 
design  of  aeronautical  charts  and  related 
products,  as  well  as  instrument  flight 
procedures  policy  and  development 
criteria. 

DATES:  The  ACF  is  separated  into  two 
distinct  groups.  The  histrument 
Procedures  Group  will  meet  October  20 
and  21,  2003  from  9  a.m.  to  4:30  p.m. 
The  Cheating  Group  will  meet  October 
22  and  23,  2003  from  9  a.m.  to  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  FAA  National  Aeronautical  Charting 
Office,  AVN-500,  1325  East-West 
Highway,  Silver  Spring,  SSMC  #2, 
Room  2358,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  relating  to  the  Instrument 
Procedures  Group,  contact  Thomas  E. 
Schneider,  Flight  Procedures  Standards 


Branch,  AFS-420,  6500  South 
MacArthur  Blvd,  PO  Box  25082, 
Oklahoma  City,  OK  73125;  telephone 
(405)  954-5852;  fax:  (405)  954-2528. 
For  information  relating  to  the  Charting 
Group,  contact  Richard  V.  Powell,  FAA, 
Air  Traffic  Airspace  Management,  ATA- 
100,  800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-8790,  fax:  (202)  493-4266. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  tl>e  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Government/ 
Industry  Aeronautical  Charting  Forum 
to  be  held  from  October  20-23,  2003,      ' 
from  9  a.m.  to  4:30  p.m.  at  the  National 
Aeronautical  Charting  Office,  AVN-500, 
1325  East-West  Highway,  SSMC  2, 
Room  2358,  Silver  Spring,  **1D  20910. 

The  Instrument  Procedures  Group 
agenda  will  include  briefings  and 
discussions  on  recommendations 
regarding  pilot  procedures  for 
instrument  flight,  as  well  as  criteria, 
design,  and  developmental  policy  for 
instrument  approach  and  departure 
procedures. 

The  Charting  Group  agenda  will 
include  briefings  and  discussions 
regarding  recommendations  regarding 
aeronautical  charting  specifications, 
flight  information  products,  as  well  as 
new  aeronautical  charting  and  air  traffic 
control  initiatives. 

Attendemce  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available. 

The  public  must  make  arrangements 
by  October  3,  2003,  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  and/or 
new  agenda  items  to  the  committee 
providing  a  copy  to  the  person  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  by  October  3,  2003.  Public 
statements  will  only  be  considered  if 
time  permits. 

Issued  in  Washington,  DC,  on  September 
22,  2003. 

Richard  V.  Powell, 

Chair.  Government/Industry  Aeronautical 
Charting  Forum. 

(FR  Doc.  03-24430  Filed  9-25-03;  8:45  am] 

BILLING  CODE  4S10-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-04-C-OO-PIB  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Hattiesburg-Laurel 
Regional  Airport,  Hattiesburg,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA) .  DOT. 
ACTION:  Notice  of  intent  to  rule  on  ' 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Hattiesburg- 
Laurel  Regional  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Coniments  must  be  received  on 
or  before  October  27,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
100  West  Cross  Street,  Suite  B,  Jackson, 
MS  39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Tomas  E. 
Heanue,  Executive  Director  of  the 
Hattiesburg-Laurel  Regional  Airport 
Authority  at  the  following  address:  1002 
Terminal  Drive,  Moselle,  MS  39459. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Hattiesburg- 
Laurel  Regional  Airport  Authority  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  D.  Vaught,  Program  Manager, 
Jackson  Airports  District  Office,  100 
West  Cross  Street,  Suite  B,  Jackson,  MS 
39208-2307,  (601)  664-9885.. The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Hattiesburg-Laurel  Regional  Airport 
under  the  provisions  of  the  49  U.S.C. 
40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  September  17,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Hattiesburg-Laurel 
Regional  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  13,  2004. 


The  folio  ving  is  a  brief  overview  of 
the  applica  ion. 

Proposed  t  ' 
1,  2004. 


charge  effective  date:  April 


Proposea  charge  expiration  date: 
20(  6. 


April  1, 

Level  of 

Total  estijiatei 

Brief  desi 
project(s): 
boarding  stiirs 
Expand  con  imercial 
Rehabilitat( 
lights. 

Class  or 
the  public 
required  to 

In  addito  n 
request,  in^aect 
and  other 
application 
Laurel  Regi  jnal 


tjie  proposed  PFC:  $4.50. 

dPFC  revenue:  $79,487. 
t  ription  of  proposed 
/  cquire  air  passenger 

,  Expanding  parking  lot, 
apron, and 
airport  beacon  and  apron 

c  lasses  of  air  carriers  which 
c  gency  has  requested  not  be 
zollect  PFCs:  None, 
any  person  may,  upon 
the  application,  notice 
d  )cuments  germane  to  the 
in  person  at  the  Hattiesburg- 
Airport  Authority. 


Issued  in  I|c 
September  1 
Rans  D.  Blacic. 

Manager,  fac^son 
[FR.Doc.  03 


kson,  Mississippi  on 
2003. 


BILUNG  CODE 


Airports  District  Office. 
•4432  Filed  9-25-03;  8:45  am] 

<I91(K13-M 


DEPARTMI  NT  OF  TRANSPORTATION 
Federal  Hidhway  Administration 


t 


Environmelitai  Impact  Statement, 
Seattle,  WA 

AGENCY:  Fei  ieral  Highway 

Administra 

ACTION:  Re\^sed  notice  of  intent. 


ion  (FHWA),  USDOT. 


SUMMARY:  1  le  FHWA  is  issuing  this 
revised  not:  ce  of  intent  to  inform  the 
public,  Tril  es,  and  agencies  of  changes 
made  to  the  initial  Notice  of  Intent  for 
a  proposed  lighway  project  along  SR  99 
in  Seattle,  I  ing  County,  Washington. 
The  initial  Jotice  of  Intent  announcing 
that  an  Env  ronmental  Impact  Statement 
would  be  pi  epared  for  the  project 
appeared  in  the  Federal  Register  on 
June  22,  201 II. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Brecti  (FHWA),  711  South  Capitol 
Way,  Suite  pOl,  Olympia,  Washington 
98501  (telephone  360-753-9482); 
Kimberly  F  irley,  WSDOT  Urban 
Corridors  Q  ffice,  401  Second  Avenue 
South,  Suit  f  560,  Seattle,  Washington 
98104  (tele]  ihone  206-464-1227);  and 
Sandra  Gur  ^ewitz,  City  of  Seattle,  600 
Fourth  Ave  lue.  Suite  401,  Seattle,  WA 
98104  (tele:  ihone  206-684-8574). 
SUPPLEMENT  ARY  INFORMATION:  The 
FHWA.  Wa  ihington  State  Department  of 
Transportation  (WSDOT),  and  the  City 
of  Seattle  wall  prepare  an  environmental 
impact  stat«  iment  (EIS)  documenting  the 
environmei  tal  impacts  of  alternatives  to 


improve  the  Alaskan  Way  Seawall  and 
existing  SR  99  corridor  that  is  partially 
served  by  the  Alaskan  Way  Viaduct.  The 
Alaskan  Way  Viaduct  and  Seawall  are 
located  in  downtown  Seattle,  King 
County,  Washington.  The  Alaskan  Way 
Viaduct  is  one  of  two  primarj'  north- 
south  limited  access  routes  through 
downtown  Seattle  and  is  a  vital  link  in 
the  region's  roadway  system. 

The  purpose  of  the  proposed  action  is 
to  provide  a  transportation  facility  and 
seawall  with  improved  earthquake 
resistance  that  maintains  or  improves 
mobility  and  accessibility  for  people 
and  goods  along  the  existing  Alaskan 
Way  Viaduct  Corridor.  The  southern 
terminus  of  the  project  would  be  near  S. 
Spokane  Street.  The  north  terminus 
would  be  Ward  Street  north  of  the 
existing  Battery  Street  Tunnel. 

Buih  in  the  1950's,  the  Alaskan  Way 
Viaduct  is  past  the  halfway  point  in  its 
75-year  design  life,  and  it  does  not  meet 
current  seismic  design  standards. 
Additionally,  the  soils  around  the 
foundations  of  the  Alaskan  Way  Viaduct 
consist  of  former  tidal  flats  covered  with 
wet,  loose  fill  material  subject  to 
liquifaction.  The  Alaskan  Way  Seawall, 
which  is  also  vulnerable  to  earthquakes, 
holds  these  soils  in  place  along  the 
majority  of  the  Alaskan  Way  Viaduct 
Corridor.  Built  in  the  1930's,  the,       ^ 
Alaskan  Way  Seawall  is  in  a  state  of 
disrepair  and  also  does  not  meet  current 
seismic  design  standards. 

In  addition,  the  Viaduct  does  not  meet 
current  roadway  design  standards  for 
lane  widths,  shoulders,  and  ramp  sight 
distances  and  tapers.  These  roadway 
deficiencies  contribute  to  the  high 
number  and  severity  of  traffic  accidents 
on  the  Alaskan  Way  Viaduct.  Four  areas 
along  this  section  of  SR  99  are 
designated  High  Accident  Locations. 

Preliminary  alternatives  under  early 
consideration  include:  Taking  no  action, 
replacing  the  Viaduct  and  Seawall  in- 
kind,  replacing  the  Viaduct  and  Seawall 
with  a  new  elevated  structure  and  a  new 
seawall,  replacing  the  Viaduct  and 
Seawall  with  a  tunnel,  replacing  the 
viaduct  with  a  siu-face  street,  adding 
transit  components,  or  combinations  of 
these  solutions. 

The  lead  agencies  have  preliminarily 
identified  the  following  key  areas  for 
discussion  in  the  EIS: 

•  Local  and  regional  transportation 
system 

•  Pioneer  Square  and  Pike  Place 
historic  districts 

•  Neighborhoods,  businesses,  and 
residences 

•  Port  of  Seattle  and  Washington 
State  Ferry  operations 

•  Construction  impacts  along  the 
Elliott  Bay  shoreline 
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Letters  soliciting  comments  on  the 
scope  of  the  EIS,  the  purpose,  need,  and 
potential  alternatives  have  been  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  Tribes.  Two  meetings 
were  held  to  identify  the  scope  of  issues 
to  be  addressed,  the  major  impacts,  and 
the  potential  alternative.  Both  meetings 
were  conducted  on  June  28,  2001,  at  tiie 
Mountaineers  Club,  Oljonpus  Room  300 
Third  Avenue  West,  Seattle, 
Washington,  The  first  meeting,  from  1  to 
4  p.m.,  focused  on  input  from  agencies 
and  Tribes.  The  second  meeting  from  5 
to  8  p.m.  was  primarily  for  the  public. 
In  addition,  a  public  hearing  will  be 
held  following  circulation  of  the  draft 
EIS. 

Comments  and  questions  concerning 
this  action  and  the  EIS  should  be 
directed  to  FHWA,  WSDOT,  or  the  City 
of  Seattle  at  the  addresses  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  tb  this 
program) 

Issued  on:  September  19,  2003. 
Mary  E.  Gray, 

Environmental  Program  Specialist,  Olympia, 

Washington. 

(FR  Doc.  03-24345  Filed  9-25-03;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2002-14095] 

National  Environmental  Policy  Act 
Implementing  Procedures 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT.  . 
ACTION:  Notice  of  proposed  order; 
request  for  comments. 

SUMMARY:  The  FMCSA  is  publishing  for 
public  comment  its  draft  Order  on 
agency  procedures  for  implementing  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Now  that  the  FMCSA  is 
a  separate  agency  within  the 
Department  of  Transportation 
(Department  or  DOT),  it  has  developed 
its  owm  draft  procedm-es  for  complying 
with  NEPA,  other  pertinent 
environmental  regulations.  Executive 
Orders,  statutes,  and  laws  to  ensure  that 
it  actively  incorporates  environmental 
considerations  into  informed 
decisionmaking. 

DATES:  Submit  comments  on  or  before 
November  10,  2003. 


ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket  Number 
FMCSA-2002-14095  by  any  of  the 
following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
0001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
conunents. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
niunber  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov,  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  for  further 
information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  Holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  conunents 
received  into  any  of  om-  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.). 'You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Voltmie 
65,  Number  70;  Pages  19477-78}  or  you 
may  visit  http://dms.dot.gov. 

Comments  received  after  the  comment 
closing  date  will  be  included  in  the 
docket  and  we  will  consider  late 
comments  to  the  extent  practicable.  The 
FMCSA  may,  however,  issue  a  final 
FMCSA  environmental  Order  at  any 
time  after  the  close  of  the  comment 
period. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
LaKisha  R.  Pearson  or  Mr.  David  R. 
Miller,  Office  of  Policy,  Plans,  and 
Regulations  (MC-PR),  FMCSA,  U.S. 
Department  of  Transportation,  400 


Seventh  St,  SW.,  Washington,  DC 
20590-0001.  Telephone:  (202)  366- 
6408. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FMCSA  was  established  within 
the  Department  on  January  1,  2000, 
piu-suant  to  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (Public  Law 
No.  106-159, 113  Stat.  1748  (December 
9, 1999)).  The  FMCSA's  primary 
mission  is  to  prevent  commercial  motor 
vehicle-related  fatalities  and  injuries. 
FMCSA  activities  contribute  to  ensuring 
safety  in  motor  carrier  operations 
through  strong  enforcement  of  safety 
regulations;  targeting  high-risk  carriers 
and  commercial  motor  vehicle  drivers; 
improving  safety  information  systents 
and  conmiercial  motor  vehicle 
technologies;  strengthening  commercial 
motor  vehicle  equipment  and  operating 
standards;  and  increasing  safety 
awareness.  To  accomplish  these 
activities,  the  FMCSA  works  with 
Federal,  State,  and  local  enforcement 
agencies,  the  motor  carrier  industry, 
labor  organizations,  safety  interest 
groups,  and  others. 

The  majority  of  the  functions  FMCSA 
inherited  from  the  FHWA  are  safety- 
related  functions  that  were  transferred  • 
from  the  former  Interstate  Commerce 
Commission  (ICC)  to  the  Department 
when  it  was  established  in  1966  (49 
U.S.C.  102  and  102  note).  Additional 
functions  inherited  from  the  FHWA 
relating  to  registering  motor  carriers 
operating  in  interstate  and  foreigfi 
commerce  were  carried  out  by  the  ICC 
before  1996  and  by  the  FHWA  from 
1996-1999. 

When  the  FHWA  assumed  authority 
over  motor  carrier  licensing  in  1996,  it 
did  not  adopt  the  ICC's  environmental 
regulations  because  the  FHWA  had  its  , 
own.  The  FHWA's  environmental 
impact  regulations  at  23  CFR  part  771, 
which  are  primarily  geared  to  highway 
and  urban  mass  transportation 
construction  projects,  contain  a 
categorical  exclusion  (CE)  for  the 
promulgation  of  rules,  regulations,  and 
directives  (23  CFR  771.117(c)(17)). 

Implementation  of  FMCSA's  NEPA 
Order 

It  is  necessary  for  FMCSA  to  issue  its 
own  implementing  procedures  for 
carrying  out  its  responsibilities  under 
NEPA,  42  U.S.C.  4321,  et  seq.,  as 
amended.  FMCSA  is  soliciting  public 
comments  on  the  draft  procedures 
before  making  this  environmental 
procedures  Order  final.  Except  for  most 
of  the  appendices,  the  full  text  of  the 
draft  Order  is  being  published  for  public 


55714 


Federal  Register /Vol.  68,  No.  187/ Friday,  September  26,  2003 /Notices 


somment:  Proposed  Appendix  2  relating 
to  categorical  exclusions  is  being 
published  in  full  text  because  of  its 
potential  interest  to  the  public.  An 
electronic  version  of  the  complete 
proposed  Order  including  all  proposed 
appendices  is  available  at  http:// 
dms.dot.gov.  Reference  the  docket 
number  at  the  heading  of  this  document. 
To  request  a  copy  of  the  draft  Order  by 
mail,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

The  proposed  FMCSA  NEPA  Order 
would  establish  a  process  for  assessing 
environmental  impacts,  and  for  the 
preparation  of  Environmental 
Assessments  (£As),  Findings  of  No 
Significant  Impacts  (FONSIs),  and 
Environmental  Impact  Statements  (EISs) 
for  FTVICSA  actions.  The  FMCSA 
proposes  to  use  this  Order  in 
conjunction -with  NEPA,  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  at  40  CFR  parts  1500-1508, 
DOT  Order  5610.1C,  as  amended,  and 
other  pertinent  environmental 
regulations,  Executive  Orders,  statutes, 
and  laws  for  consideration  of 
environmental  impacts  of  FMCSA 
actions.  It  will  also  be  used,  to  the 
fullest  extent  possible,  to  conduct 
analyses  and  consultations  required  by 
the  environmental  authorities  noted 
above  in  conjunction  with  NEPA 
implementation  to  reduce  rediuidancy, 
paperwork,  time,  and  cost. 

this  proposed  FMCSA  Order 
supplements  DOT  Order  5610.1C,  as 
amended.  It  is  important  that  persons 
using  the  proposed  FMCSA  Order  refer 
to  those  sections  of  the  DOT  Order 
5610. IC,  as  amended,  cross-referenced 
in  this  documept.  Reference  to  the  DOT 
Order  will  provide  a  wider  perspective 
on  the  issues,  as  well  as  provide  details 
that  may  prove  applicable  to  certain 
projects  and  actions. 

The  proposed  FMCSA  Order  would 
apply  to  all  FMCSA  actions  including 
the  decision  to  conduct  research 
activities,  promulgate  regulations,       * 
award  grants,  and  conduct  major 
acquisitions. 

An  area  of  particular  significance  is 
Appendix  2  that  contains  FMCSA's 
proposed  "categorical  exclusions."  As 
de^ed  by  the  CEQ,  a  "categorical 
exclusion"  or  "CE"  means  a  category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  environment  and  for  which, 
therefore,  neither  an  EA  nor  an  EIS  is 
required.  In  Appendix  2,  the  FMCSA 
has  provided  a  detailed  description  of 
FMCSA  actions  and  activities  that 
FMCSA  believes  should  be  entitled  to  a 
"categorical  excliision"  from  NEPA 
review.  The  use  of  a  CE  is  intended  to 


reduce  pap  erwork  and  delay  by 
eliminatinj  the  unnecessary  preparation 
of  EAs  and  EISs. 

In  deveh  ping  FMCSA's  list  of 
proposed  C  Es,  the  FMCSA  has  collected 
certain  doc  umentation  over  a  period  of 
time  showi  ng  that  these  actions  do  not 
typically  h  ive  the  potential  to  create 
significant  environmental  impacts.  This 
supporting  documentation  consists  of 
the  followi  ig: 

1 .  Motor  carrier  historical  perspective 
explaining  how  no  environmental 
documenta  tion  was  required  for  years  in 
motor  carrier  licensing  proceedings  or 
rulemaking  s  with  no  potential  for 
significant  snvironmental  impacts. 

2.  Copies  (or  data)  of  rulemaking 
actions  put  lished  in  the  Federal 
Register  w  lere  the  public  had  no 
objection  t<  i  their  implementation  based 
on  environ  nental  grounds. 

3.  CE  del  srminations  by  other  modal 
administra  ions,  explaining  the  reasons 
why  simila  r  actions  were  so  classified. 

4.  Writte  1  statements  from  FMCSA 
staff  indica  ting  that  these  actions  should 
be  classifieti  as  CEs. 

5.  Other  pertinent  environmental 
assessment,  studies,  etc. 

Many  of  FMCSA  CE  determinations 
are  based  on  the  evaluations  of  similar 
actions  of  me  former  ICC  and  other 
current  an(  former  DOT  modal 
administra  ions,  such  as,  the  United 
States  Coas  t  Guard,  the  Federal  Aviation 
Administrs  tion,  the  Federal  Railroad 
"Administra  tion,  and  the  Federal 
Highway  AJdministration.  The  FMCSA's 
use  of  categorical  exclusions  will  reduce 
excessive  a  id  needless  paperwork  for 
agency  acti  ans  that  have  proven  to  have 
no  potentia  I  for  significant 
environme;  ital  impacts. 

The  folk  wing  is  a  brief  description  of 
the  append  ices  that  are  not  published  in 
full  text  in  Jiis  document: 

1 .  Propo!  ed  Appendix  1  contains  an 
environmei  ital  checklist  designed  to 
help  FMCS  i\  officials  determine  the 
proper  leve  I  of  NEPA  analysis  and  to, 
identify  are  as  of  potential  problems  and 
concern. 

2.  As  stal  ed,  proposed  Appendix  2, 
FMCSA  Ca  egorical  Exclusions,  is  set 
forth  in  ful  text  in  this  notice. 

3.  Propoi  ed  Appendix  3  lists  the 
FMCSA  rej  ulatory  actions  that  £ue 
typically  si  bject  to  an  environmental 
assessment 

4.  Propo^d  Appendix  4  contains  the 
sample  format  of  the  document  FMCSA 
will  use  to  ;ive  public  notice  of  a 
categorical  exclusion  determination. 

5.  Propo!  ed  Appendix  5  is  a  sample 
format  for « n  environmental  assessment 
cover  shee 


6.  Proposed  Appendix  6  is  a  sample 
format  for  an  environmental  assessment 
document. 

7.  Proposed  Appendix  7  is  a  sample 
format  for  a  Finding  Of  No  Significant 
Impact. 

8.  Proposed  Appendix  8  is  a  sample 
format  for  an  FMCSA  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

9.  Proposed  Appendix  9  is  a  sample 
format  for  a  cover  sheet  for  an  FMCSA 
Environmental  Impact  Statement. 

10.  Proposed  Appendix  10  is  a  sample 
format  for  an  FMCSA  notice  used  when 
a  draft,  supplemental,  or  final 
Environmental  Impact  Statement  is 
published  in  full  text  in  the  Federal 
Register. 

11.  Proposed  Appendix  11  is  a  seunple 
format  for  a  notice  announcing  the 
availability  of  a  draft,  supplemental,  or 
final  Environmental  Impact  Statement. 

12.  Proposed  Appenclix  12  is  a  sample 
format  for  an  FMCSA  Record  of 
Decision  notice  announcing  that 
FMCSA  has  published  a  Final 
Environmental  Impact  Statement. 

13.  Proposed  Appendix  13  contains 
instructions  for  a  Department  statement 
under  section  4(f)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  303(c)). 
This  section  requires  DOT  to  make 
special  effort  to  preserve  the  natiu-al 
beauty  of  the  countryside,  public  parks, 
and  recreation  lands,  wildlife  and 
waterfowl  refuges,  and  historic  sites. 
The  proposed  instructions  would 
supplement  the  4(f)  requirements  of 
Attachment  2  to  DOT  Order  5610.1(C). 

14.  Pjoposed  Appendix  14  contains 
guidance  on  the  appropriate  level  of  air 
quality  analysis  needed  for  each  FMCSA 
action. 

15.  Proposed  Appendix  15  contains 
instructions  on  the  CEQ  requirements 
for  distribution  of  environmental  impact 
statements.  The  proposed  appendix 
addresses  draft,  final,  tmd  supplemental 
EIS  docmnents  and  notices  of  hearings 
and  meetings  related  to  those 
documents. 

16.  Proposed  Appendix  16  contains  a 
list  of  relevant  environmental  statutes 
and  Executive  Orders. 

17.  Proposed  Appendix  17  contains  a 
flow  chart/decision  tree  depicting 
FMCSA's  NEPA  review  process. 

18.  Proposed  Appendix  18  contains 
information  that  supplements  Chapter  2 
of  the  proposed  Order  dealing  with 
special  areas  (e.g.,  hazardous  materials, 
endangered  species,  etc.)  that  must  be 
considered  when  implementing  NEPA. 

The  FMCSA  encourages  full  public 
participation  during  the  comment 
period.  Comments  submitted  will  be 
considered  in  preparing  a  final  FMCSA 
environmental  Order. 
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Proposed  Order 

U.S:  Department  of  Transportation 

Federal  Motor  Carrier  Safety 
Administration  i 

Subject:  National  Environmental 

Policy  Act  Implementing  Procedures 

and  Policy  For  Considering 

Environmental  Impacts. 

Classification  Code — M  5610.1 
Office  of  primary  interest — MC-PR 

(Office  of  Policy,  Plans,  and 

Regulations) 

1.  Purpose.  This  Order  establishes 
policy  and  prescribes  responsibilities 
and  procedures  for  the  Federal  Motor 
Carrier  Safety  Administration's 
(FMCSA's)  implementation  of  the 
following: 

(a)  National  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321,  et  seq.,  as 
cmiended. 

(b)  40  CFR  parts  1500-1508,  Council 
on  Environmental  Quality  Regulations 
for  Implementing  the  Procedural 
Provisions  of  the  National         , 
Environmental  Policy  Act,  as  amended. 

(c)  DOT  Order  5610.1C,  Procedures 
for  Considering  Environmental  Impacts, 
as  amended  on  July  13,  1982  and  July 
30, 1985. 

(d)  Executive  Order  11514, 
"Protection  and  Enhancement  of 
Environmental  Quality,"  March  5, 1970, 
as  amended  by  Executive  Order  11991, 
May  24,  1977. 

2.  Action.  The  Offices  of 
Administration,  Research,  Technology, 
and  Information  Management,  Policy 
and  Program  Development,  Enforcement 
and  Program  Delivery,  Chief  Counsel 
and  Civil  Rights,  Field  Operations 
Service  Centers,  and  Field  Division 
Offices  must  ensiue  that  the  provisions 
of  this  Order  are  followed  in  the 
consideration  of  environmental  effects 
of  Federal  Motor  Carrier  Safety 
Administration  actions.  Program 
managers  must  submit  draft  program 
guidance  for  implementing  this  Order  to 
the  Administrator  for  review  and 
concurrence  to  ensure  consistency  with 
this  Order. 

3.  Changes.  Recommendations  and 
amendments  for  improvement  of  these 
Federal  Motor  Carrier  Safety 
Administration  NEPA  implementing 
procedures  must  be  submitted  to  the 
Regulatory  Development  Division,  MC- 
PRR,  Office  of  Policy  Plans  and 
Regulation. 

Table  of  Contents 

Chapter  1.  Introduction 

A.  Purpose. 

B.  FMCSA  Policies. 

C.  Scope.  '       • 

D.  Applicability. 

E.  Legal  Basis. 


1.  National  Environmental  Policy  Act  of 
1969  (NEPA). 

2.  Council  on  Environmental  Quality  (CEQ) 
Regulations  (40  CFR  parts  1500-l'508). 

3.  Department  of  Transportation  (DOT) 
Order  5610.1C,  Procedures  for 
Considering  Environmental  Impacts. 

4.  Other  relevant  environmental  statutes, 
laws,  and  Executive  Orders. 

F.  Common  Environmental  Acronyms. 

G.  Use  and  Organization  of  this  Order. 

1.  Use. 

2.  Organization. 

Chapter  2.  FMCSA  Responsible  Parties, 
Duties,  and  Instructions  for 
Implementing  NEPA 

A.  Responsible  Parties  for  NEPA 
Implementation 

1.  Administrator,  Federal  Motor  Carrier 
Safety  Administration. 

2.  NEPA  Liaison — Associate  Administrator 
for  Policy  and  Program  Delivery  (MC-P). 

3.  Heads  of  Headquarters  Offices  and 
Divisions. 

4.  The  Office  of  Administration  (MC-M). 

5.  The  Office  of  the  Chief  Counsel. 

6.  FMCSA  Program  Staff 

7.  Field  Operations  Service  Center 
Administrators. 

8.  Heads  of  Units,  Divisions,  and  Offices. 

9.  The  Field  Environmental  Quality 
Advisor  (FEQA). 

10.  Field  Operations  Service  Center 
Program  Staff. 

B.  FMCSA's  Decisionmaking  Process  for 
NEPA  Implementation. 

1.  Normal  Circumstances. 

2.  Timing  of  Agency  Action. 

C.  Planning  and  Early  Coordination. ' 

1.  Scoping. 

2.  Environmental  Planning  Process. 

D.  Environmental  Documentation. 

1.  Actions  Affected. 

2.  Categorical  Exclusions  (CEs). 

3.  Limitations  on  Using  Categorical 
Exclusions. 

4.  Environmental  Assessment  (EA). 

5.  Finding  of  No  Significant  Impact 
(FONSI). 

.  Environmental  Impact  Statement  (EIS). 
.  Agency  Responsibility  for  Documents 

Prepared  by  Applicants  or  Proponents 

(See  40  CFR  1506.5). 

8.  Documents  Prepared  by  Contractors. 

9.  List  of  Preparers. 

10.  Reducing  paperwork  in  preparation  of 
environmental  documents. 

11.  Reducing  delays  in  preparation  of 
environmental  documents. 

12.  Supplementation. 

13.  Signing  FMCSA  NEPA  Documents. 

14.  Signature. 

E.  Special  Areas  of  Consideration. 
Chapter  3.  Public  Involvement,  Legislative, 

and  Interagency  Coordination 

A.  Citizen  Involvement  and  Public  Notice 
Process. 

1.  Public  Involvement  (40  CFR  1506.6). 

2.  Notice  of  Intent. 

3.  Intergovernmental  Review. 

B.  Proposals  for  Legislation. 

1.  Preparation. 

2.  Processing. 

C.  Mitigating  Measures. 

D.  Inter-Agency  Coordination. 

1.  Lead  Agencies  and  Cooperating 
Agencies. 


6. 

7. 


2.  Distribution  of  Environmental 
Documents. 

3.  Adopting  Environmental  Documents 
Prepared  by  Other  Agencies. 

4.  Review  of  Environmental  Statements 
Prepared  by  Other  Agencies. 

5.  Pre-decision  Referrals  to  the  Council  on 
Environmental  Quality. 

Appendix  2— FMCSA  Categorical  Exclusions 
(CE) 

Chapter  1.  Introduction 

A.  Purpose 

This  Order  provides  information 
pertaining  to  environmental  planning, 
and  establishes  policy  and  procedures 
to  ensure  timely  environmental  review 
for  appropriate  Federal  Motor  Carrier 
Safety  Administration  (FMCSA)  actions. 
Furthermore,  this  Order  addresses  the 
policies  and  responsibilities  for 
FMCSA's  implementation  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  well  as  other  pertinent 
environmental  regulations.  Executive 
Orders,  statutes,  and  laws. 

B.  FMCSA  Policies 

1.  NEPA  establishes  broad  Federal 
policies  and  goals  for  the  protection  of 
the  enviroiunent  and  provides  a  flexible 
framework  for  balancing  the  need  for 
environmental  quality  with  other 
essential  societal  functions,  including 
national  defense.  The  FMCSA  is 
expected  to  manage  those  aspects  of  the 
environment  affected  by  FMCSA 
activities,  comprehensively  integrating  - 
enviroiunental  policy  objectives  into 
planning  and  decisionmaking. 
Meaningful  integration  of 
enviroiunental  considerations  is 
accomplished  by  efficiently  and 
effectively  informing  FMCSA  planners 
and  decisionmakers.  The  FMCSA  will 
use  the  flexibility  of  NEPA  to  ensure 
implementation  in  the  most  cost- 
efficient  and  effective  manner.  The 
depth  of  analyses  and  length  of 
dociunents  will  be  proportionate  to  the 
nature  and  scope  of  the  action,  the 
complexity  and  level  of  anticipated 
effects  on  important  environmental 
resources,  and  the  capacity  of  FMCSA 
decisions  to  influence  those  effects  in  a 
productive,  meaningful  way  from  the 
standpoint  of  environmental  quality. 

2.  The  FMCSA  will  actively 
incorporate  environmental 
considerations  into  informed 
decisiomnaking.  in  a  manner  consistent 
with  NEPA.  Communication, 
cooperation,  and,  as  appropriate, 
collaboration  between  government  and 
extra-govenmient  entities  is  an  integral 
part  of  the  NEPA  process.  FMCSA 
personnel  engaged  in  the  NEPA  process 
as  participants,  preparers,  reviewers, 
and  approvers  will  balance 
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environmental  concerns  with  mission  with  the 
requirements,  technical  requirements,  planning 
economic  feasibility,  and  long-term  Efficiency 

sustainability  of  FMCSA  operations.  following: 

While  carrying  out  its  missions,  the  a. 

FMCSA  will  also  encourage  the  wise  decisionmal|er 

stewardship  of  natural  and  cultural  NEPA 

resources  for  future  generations.  b.  NEPA 

Decisionmakers  will  be  cognizant  of  the      training,  as 
impacts  of  their  decisions  oji  cultural  levels  of  the 

resources,  soils,  forests,  rangelands,  c.  Where 

water  and  air  quality,  fish  and  wildlife,       programmat 
and  other  natural  resources  under  their       ensure 
-  stewardship,  and,  as  appropriate,  in  the      decision 
context  of  regional  ecosystems.  discussion, 

3.  Environmental  analyses  will  reflect     effects,  and 
appropriate  consideration  of  non-  important 
statutory  environmental  issues  discussion 
identified  by  Federal  and  DOT  Orders,  d.  Use  of 
directives,  and  policy  guidance.                    involvement 
Potential  issues  will  be  discussed  and         analysis  of  i 
critically  evaluated  during  scoping  and       interest  to 
other  public  involvement  processes.            to  the  decis 

4.  The  FMCSA  will  ensure  NEPA 
compliance  and  will  provide  for  levels 
and  kinds  of  public  involvement 
appropriate  to  the  type  of  action  and  its 
likely  effects,  taking  into  accoimt  the 
recommendations  as  set  forth  in  the 
CEQ  regulations  regarding  public 
involvement. 

a.  The  FMCSA  will  provide  public 
notice  of  NEPA-related  public  meetings 
and  hearings  in  the  following  manner: 

(1)  By  puolishing  notice  in  the 
Federal  Register,  in  local  newspapers, 
newsletters,  or  by  direct  mailings  of  the 
availability  of  environmental  documents 
so  as  to  inform  those  persons  and 
agencies  who  may  be  interested  or 
affected; 

(2)  By  posting  notice  on-  and  off-site 
in  the  area  where  the  action  is  to  be 
located;  and 

(3)  By  requesting  comments  on 
environmental  documents  to  secure 
views  either  on  the  adequacy  of  the 
FMCSA  action  or  the  merits  of  the 
alternatives  discussed  or  both.  [See  40 
CFR  1506.6). 

b.  When  any  other  related  authority 
provides  specific  procediues  for  public 
involvement,  the  responsible  FMCSA 
official  shall  ensure  that  such 
procedures  are  addressed  in  the  NEPA 
review  process. 

c.  The  FMCSA  will  involve  the  public 
in  its  decisionmaking  and  shall  have  as 
its  purpose  the  full  disclosure  of 
FMCSA  actions  and  alternatives  to  the 
public  and  giving  the  public  a  full 
opportunity  to  influence  FMCSA 
decisions. 

5.  The  FMCSA  will  continually  take 
steps  to  ensure  that  the  NEPA  program 
is  effective  and  efficient.  Effectiveness 
of  the  program  will  be  determined  by 
the  degree  to  which  environmental 
considerations  are  included  on  a  par  environmental 
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process  will  be  incorporated  into 
FMCSA  actions  that  may  substantially 
affect  the  global  commons, 
environjnents  of  other  nations,  or  any 
protected  natural  or  ecological  resources 
of  global  importance. 

C.  Scope 

1.  The  Federal  Motor  Carrier  Safety 
Administration's  primary  mission  is  to 
prevent  commercial  motor  vehicle- 
related  fatalities  and  injuries. 
Administration  activities  contribute  to 
ensuring  safety  in  motor  carrier 
operations  through  strong  enforcement 
of  safety  regulations,  targeting  high-risk 
carriers  and  commercial  motor  vehicle 
(CMV)  drivers;  improving  safety 
information  systems  and  commercial 
motor  vehicle  technologies; 
strengthening  commercial  motor  vehicle 
equipment  and  operating  standards;  and 
increasing  safety  awareness.  To 
accomplish  these  activities,  the  FMCSA 
works  with  Federal,  State,  and  local 
enforcement  agencies;  tribal 
governments;  the  motor  carrier  industry; 
labor  safety  interest  groups;  and  others. 

2.  Any  environmental  impacts  that 
result  from  FMCSA's  oversight  of  motor 
carrier  operations  would  most  likely  be 
in  areas  affecting  air  quality,  noise,  and 
hazardous  materials  transportation. 
Actions  that  may  result  in 
environmental  impacts  include,  for 
example,  the  following: 

a.  Any  action  that  may  directly, 
indirectly,  or  cumulatively  result  in  a 
significant  increase  in  noise  levels, 
either  within  a  commercial  motor 
vehicle's  closed  environment  or  upon 
nearby  areas. 

b.  Any  action  that  may  directly, 
indirectly,  or  cumulatively  result  in  a 
significant  increase  in  the  energy  or  fuel 
necessary  to  operate  a  commercial 
motor  vehicle,  including  but  not  limited 
to  the  following:  (1)  Actions  which  may 
directly  or  indirectly  result  in  a 
significant  increase  in  the  weight  of  a 
commercial  motor  vehicle;  and  (2) 
actions  which  may  directly  or  indirectly 
result  in  a  significant  adverse  effect 
upon  the  aerodynamic  drag  of  a 
commercial  motor  vehicle. 

c.  Any  action  that  may  directly, 
indirectly,  or  cumulatively  result  in  a 
significant  increase  in  the  amount  of 
harmful  emissions  resulting  from  the 
operation  of  a  commercial  motor 
vehicle. 

d.  Any  action  that  may  directly, 
indirectly,  or  cumulatively  result  in  a 
significant  increase  in  either  the  use  of 
or  the  exposure  to  toxic  or  hazardous 
materials  in  the  manufacture,  operation, 
or  disposal  of  conmiercial  motor 
vehicles  or  commercial  motor  vehicle 
equipment. 
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e.  Any  action  that  may  directly, 
indirectly,  or  cumulatively  result  in  a 
significant  increase  in  the  problem  of 
solid  waste,  as  in  the  disposal  of 
commercial  motor  vehicles  or 
commercial  motor  vehicle  equipment. 

f.  Any  action  that  may  direct^, 
indirectly,  or  cumulatively  result  in  a 
significant  depletion  of  scarce  natural 
resoiu-ces  associated  with  the 
manufacture  or  operation  of  commercial 
motor  vehicles  or  commercial  motor 
vehicle  equipment. 

D.  Applicability 

1.  This  FMCSA  Order  applies  to  all 
FMCSA  actions.  Actions  include: 
projects  and  programs  entirely  or  partly 
financed,  assisted,  conducted,  regulated, 
or  approved  by  FMCSA;  new  or  revised 
agency  rules,  regulations,  plans, 
policies,  or  procedures;  and  legislative 
proposals.  Actions  do  not  include 
bringing  judicial  or  administrative  civil 
or  criminal  enforcement  actions.  See  40 
CFR  1508.18(a).  Examples  of  judicial  or 
administrative  civil  or  criminal 
enforcement  actions  would  be 
regulations  implementing  rules  of 
practice  for  motor  carrier,  broker,  freight 
forwarder  and  hazardous  materials 
proceedings  before  the  Assistant 
Administrator/Chief  Safety  Officer, 
under  applicable  provisions  of  the 
Federal  Motor  Carrier  Safety 

■  Regulations  (49  CFR  parts  350-399), 
including  the  commercial  regulations 
(49  CFR  parts  360-379)  and  the 
Hazardous  Materials  Regulations  (49 
CFR  parts  1 71-180)  to  determine 
vvhether: 

a.  A  motor  carrier,  property  broker, 
freight  forwarder,  or  its  agents, 
employees,  or  any  other  person  subject 
to  the  jurisdiction  of  the  FMCSA,  has 
failed  to  comply  with  the  provisions  or 
requirements  of  applicable  statutes  and 
the  corresponding  regulations;  and, 

b.  To  issue  an  appropriate  Order  to 
compel  compliance  with  the  statute  or 
regulation,  assess  a  civil  penalty,  or  both 
if  such  violations  are  found. 

2.  These  environmental  procedures 
also  apply  to  all  non-Departmental 
applications  to  FMCSA  for  a  permit, 
grant,  certification,  award,  license, 
approval,  or  other  similar  action.  For 
major  categories  of  FMCSA  actions 
involving  a  large  number  of  applicants, 
the  appropriate  Program  Office  shall 
prepare  and  make  available  generic 
guidance  describing  the  recommended 
level  and  scope  of  environmental 
information  that  applicants  should 
provide.  The  appropriate  Program  Office 
shall  also  begin  the  NEPA  review  and 
planning  processes  as  early  as  possible 
after  receiving  an  application  for  items 
described  above,  advising  any  potential 


applicants  to  issues,  such  as  the 
appropriate  level  and  scope  of  any 
studies  or  environmental  information 
that  the  agency  may  require  to  be 
submitted  as  part  of  the  application,  and 
the  need  to  consult  with  appropriate 
Federal,  tribal.  State,  regional,  and  local 
governments.  See  40  CFR  1501.2(d)  and 
1507.3. 

E.  Legal  Basis 

1 .  National  Environmental  Policy  Act  of 
1969  (NEPA) 

NEPA  sets  forth  a  national  policy  that 
encourages  and  promotes  productive 
harmony  between  humans  and  the 
environment.  NEPA  procedures  require 
that  environmental  information  is 
available  to  public  officials  and  citizens 
before  decisions  are  made  and  before 
actions  are  taken.  The  NEPA  process  is 
intended  to  help  public  officials  make 
decisions  that  are  based  on  an 
understanding  of  environmental 
consequences  and  take  actions  that 
protect,  restore,  and  enhance  the 
environment. 

2.  Council  on  Environmental  Quality 
(CEQ)  Regulations  (40  CFR  parts  1500- 
1508) 

The  CEQ  regulations  establish  policy 
requirements  that  are  binding  on  all 
Federal  agencies  for  implementing 
NEPA  and  related  statutory 
requirements. 

3.  Department  of  Transportation  (DOT) 
Order  5610. IC,  Procedures  for 
Considering  Environmental  Impacts 

DOT  Order  5610.1C  sets  the  policy 
and  procedures  that  supplement  the 
CEQ  regulations  and  applies  them  to 
DOT  programs.  The  Federal  Motor 
Carrier  Safety  Administration  must 
comply  with  the  CEQ  regulations  and 
the  provisions  of  the  DOT  Order. 

4.  Other  Relevant  Environmental 
Statutes,  Laws,  and  Executive  Orders 

Appendix  16  lists  other  relevant 
enviroiunental  statutes,  laws,  and 
Executive  Orders  that  must  be  reviewed 
for  compliance.  , 

F.  Common  Environmental  Acronyms 

ACHP    Advisory  Council  on  Historic 

Preservation 
AC&I     Acquisition,  Construction,  and 

Improvement 
CAA    Clean  Air  Act 
CBRA    Coastal  Barriers  Resource  Act 
CD    Consistency  Determination 
CE    Categorical  Exclusion 
CED    Categorical  Exclusion 

Determination 
CEQ    Council  on  Environmental 

Quality 


CERCLA    Comprehensive 

Environmental  Response, 

Compensation,  and  Liability  Act 
CFR    Code  of  Federal  Regulations 
CWA    Clean  Water  Act 
CZM    Coastal  Zone  Management 
CZMA    Coastal  Zone  Management  Act 
DEIS     Draft  Environmental  Impact 

Statement 
DOT    Department  of  Transportation 
EA    Environmental  Assessment 
EIS    Envirorunental  Impact  Statement 
E.O.     Executive  Order 
ESA    Endangered  Species  Act 
FEIS     Final  Environmental  Impact 

Statement 
FEQA    Field  Environmental  Quality 

Advisor 
FHWA    Federal  Highway 

Administration 
FMCSA    Federal  Motor  Carrier  Safety 

Administration 
FMCSR    Federal  Motor  Carrier  Safety 

Regulations 
FONSI    Finding  of  No  Significant 

Impact 
FWPCA    Federal  Water  Pollution 

Control  Act  (also  commonly 

referred  to  as  the  Clean  Water  Act) 
FWS     Fish  and  Wildlife  Service 
FR    Federal  Register 
HMR    Hazardous  Material  RegulaticHis 
LESA    Land  Evaluation  and  Site 

Assessment 
NAAQS    National  Ambient  Air  Quality 

Standards 
NEPA    National  Environmental  Policy 

Act 
NHPA    National  Historic  Preservation 

Act 
NMFS     National  Marine  Fisheries 

Services 
NPDES     National  Pollutant  Discharge 

Elimination  System 
NPS  Non-Point  Source 
NRCS     Natural  Resources  Conser\'ation 

Service 
NRHP    National  Register  of  Historic  •' 

Places 
NSPS     New  Source  Performance 

Standard 
PCB    Polychlorinated  Biphenyls 
PL    Public  Law 
PPR    Project  Proposal  Report 
RCRA    Resource  Conservation  and 

Recovery  Act 
ROD    Record  of  Decision 
SDWA     Safe  Drinking  Water  Act 
SEIS    Supplemental.Environmental 

Impact  Statement 
SHPO    State  Historic  Preservation 

Officer 
SIP    State  Implementation  Plan 
THPO    Tribal  Historic  Preservation 

Officer 
TSCA    Toxic  Substance  Control  Act 
TSDF    Treatment,  Storage,  and 

Disposal  Facility 
USACE    U.  S.  Army  Corps  of  Engineers 

(Former  Acronym— OOE) 
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G.  Use  and  Organization  of  this  Order 

1.  Use 

This  Order  will  be  used  in 
conjunction  with  NEPA,  the  CEQ 
regulations,  and  as  a  supplement  to 
DOT  Order  5610.1C,  as  amended,  for 
consideration  of  environmental  impacts 
of  FMCSA  actions.  It  will  also  be  used, 
to  the  fullest  extent  possible,  to  conduct 
analyses  and  consultations  required  by 
environmental  laws  other  than  NEPA, 
statutes,  Executive  Orders,  and 
regulations  in  conjunction  with  NEPA 
implementation  to  reduce  redundancy, 
paperwork,  time,  and  cost. 

2.  Organization 

Chapter  2  of  this  FMCSA  Order 
implementing  NEPA  procedures  and 
policies  for  considering  environmental 
impacts  supplements  specific 
paragraphs  in  DOT  Order  5610.1C.  as 
amended.  It  is  important  that  persons 
using  this  Order  refer  to  those  sections 
of  the  DOT  Order  5610.1C,  as  amended, 
cross-referenced  in  this  FMCSA  Order. 
Reference  to  the  DOT  Order  will 
provide  a  wider  perspective  on  the 
issues  as  well  as.  provide  details  that 
may  prove  applicable  to  certain  projects 
and  actions.  Additional  chapters  and/or 
changes  providing  guidance  in  meeting 
new  or  changed  requirements  will  be 
added  to  this  Order  as  necessary. 

Chapter  2.  FMCSA  Responsible  Parties, 
Duties,  and  Instructions  for 
Implementing  NEPA 

(Supplementary  Instructions  to  DOT 
Order  5610.1C.  9/18/79.  as  amended  7/ 
13/82  and  7/30/85) 

A.  Responsible  Parties  for  NEPA 
Implementation 

This  FMCSA  Order  assigns  the 
following  NEPA  implementation 
responsibilities: 

1.  Administrator.  Federal  Motor  Carrier 
Safety  Administration 

a.  Responsibilities.  Acts  on  matters 
relating  to  NEPA  implementation  and  is 
responsible  for  providing  NEPA 
capabilities  {40  CFR  1507.2)  as  follows: 

(1)  Establishes  and  maintains  the 
capability  (personnel  and  other 
resources)  to  ensiue  adherence  to  the 
policies  and  procedures  specified  by 
this  Order.  This  capability  can  be 
provided  through  contract  support, 
matrix  (other  modal)  support,  and 
permanent  staff,  with  sufficient  staff  to 
ensures 

(A)  FMCSA  cognizance  of  the 
analyses  and  decisions  befing  made;  and 

(B)  Familiarity  with  the  requirements 
of  NEPA  and  the  provisions  of  this 


•Order  by  eve  ry  person  preparing, 
implementin  ?,  supervising,  and 
managing  pr  ijects  involving  NEPA 
analysis. 

(2)  Ensurei  environmental 
responsibilit  r  and  awareness  among 
personnel  to  most  effectively  implement 
the  goals  anc  policies  of  NTPA.  All 
personnel  w  lo  are  engaged  in  any 
activity  or  co  mbination  of  activities  that 
significantly  affect  the  quality  of  the 
human  environment  will  be  aware  of 
their  NEPA  r  jsponsibility.  Only  through 
alertness,  for  ssight,  and  notification 
through  Proji  ct  and  Program  managers 
to  MC-P.  anc  training  and  education 
will  NEPA  g(  lals  be  realized. 

b.  Environ  nental  Analyses  and 
Documentati  on.  Approves  all  - 
environment  il  analyses  and 
documentati  )n  for  Administration- 
initiated  acti  jqs,  unless  delegated  to 
another  FMC  SA  responsible  official  or 
another  Federal  agency.  The 
Administrate  r  may  enter  into  contracts 
with  a  State  ( »r  private  entity  to  conduct 
initial  enviro  omental  analyses  and 
documentatii  )n,  but  the  Administrator 
must  review  ind  approve  all  such 
environment  d  analyses  and 
documentatii  )n  and  remains  responsible 
for  its  scope  md  contents  (see  Section 
D.7.  of  Chapler  2).  The  Administrator 
delegates  the  following: 

(1)  With  tt  e  exception  of  highly 
controversia  EISs  (as  defined  by 
Section  ll.d  of  DOT  Order  5610.1C). 
approval  aut  lority  to  Field  Operations 
Service  Cent  a  Administrators  for 
FMCSA  DEi;  s.  FElSs,  and  SEISs  for 
actions  that  <  riginate  within,  and  having 
effects  confii  ,ed  to,  their  respective  area; 

(2)  Author  ty  for  the  appropriate 
FMCSA  Adn  inistrator-level  Program 
Office  to  app  rove  highly  controversial 
EISs  (see  Section  D.6.b.(4)  of  Chapter  2); 
and 

(3)  For  all  )ther  FEISs  (non- 
controversial  ),  only  a  notice  of  approval 
will  be  made  to  DOT  (P-1)  by  the 
responsible  1  idministrator-level 
Program  Offi  :e  via  the  Administrator. 

c.  Decisioi  s  on  How  to  Proceed  with 
FMCSA  Acti  ms.  The  Administrator,  or 
the  Adminis  rator's  designee,  has 
authority  to  (  ecide  whether  or,  at  a 
minimum,  hi  iw  to  proceed  with  every 
action  the  Ft{  ICSA  undertakes.  Thus,  the 
Administrate  r  (unless  his/her  authority 
is  delegated)  is  the  decisionmaker  and 
the  responsiljle  FMCSA  official. 
(Authority  tq  sign  EISs  as  the 
responsible  (  fficial  will  be  governed  by 
Section  D.14  a.  of  Chapter  2).  The 
Administrate  r  makes  the  following 
delegations: 

(1)  The  N^A  Liaison  will  act  as  the 
senior  decisi  jnmaker  and  senior 
environment  il  advisor  for  NEPA 


compliance  and  NEPA  implementation 
of  all  FMCSA  actions.  The 
Administrator  also  delegates  the 
responsibility  to  the  NEPA  Liaison  to 
ensure  accountability  for 
implementation  of  the  policies  set  forth 
in  this  Order.  For  Headquarters- 
originated  actions,  the  Administrator 
delegates  the  responsibility  to  the  NEPA 
Liaison  to  determine  whether  to  prepare 
an  EA,  EIS.  a  Finding  of  No  Significant 
Impact  (FONSI),  or  a  decision 
withdrawing  the  proposal  on  the  basis 
of  its  environmental  impacts  (40  CFR 
1508.9)  in  consultation  with  the  Office 
Director  for  the  program  sponsoring  the 
action  or  the  person  with  the  delegated 
authority  to  issue  the  regulation. 

(2)  The  Field  or  Division 
Administrators  or  their  delegated 
Federal,  State,  or  Division  Program 
Managers,  in  consultation  with  their 
FEQAs  (see  also  Section  D.13.  of 
Chapter  2),  will  hold  authority  to  ' 

determine  whether  to  prepare  an  EA, 
EIS,  a  Finding  of  No  Significant  Impact 
(FONSI),  or  a  decision  withdrawing  the 
proposal  on  the  basis  of  its 
environmental  impacts  (40  CF^  1508.9) 
for  actions  that  originate  within,  and 
have  effects  confined  to.  their  respective 
area.  For  Headquarters-originated 
actions,  the  NEPA  Liaison  makes  this 
determination  in  consultation  with  the 
responsible  FMCSA  Program  Manager. 

2.  NEPA  Liaison — Associate 
Administrator  for  Policy  and  Program 
Delivery^(MC-P) 

a.  Is  the  principal  FMCSA 
environmental  advisor  and 
decisionmaker  for  the  completion  of  the 
environmental  analysis  under  NEPA, 
CEQ  regulations,  DOT  and  FMCSA 
Orders,  and  other  environmental  laws, 
statutes,  and  Executive  Orders  listed  in 
Appendix  16.  The  Regulatory 
Development  Division  (MC-PRR),  in  the 
Office  of  Policy,  Plans  and  Regulation  is 
the  Program  Office  that  will  assist  the 
NEPA  Liaison  in  carrying  out  these 
duties. 

b.  Is  responsible  for  overseeing  NEPA 
compliance  and  NEPA  implementation 
of  all  FMCSA  actions.  The  NEPA 
Liaison  ensures  accountability  for 
implementation  of  the  policies  set  forth 
in  this  Order  and  that  all  necessary 
NEPA  analyses  (CE.  EA.  and  EIS)  are 
completed  before  initiation  of  an 
FMCSA  action. 

c.  Reviews  all  FMCSA  proposed 
projects  and  advises  the  responsible 
FMCSA  official  [e.g.,  the  FEQAs  or 
Project  Manager)  on  the  appropriate 
level  of  environmental  analysis  and 
documentation  needed  for  the  proposal. 
For  CEs,  EAs  and  non-controversial 
EISs,  the  NEPA  Liaison  may  direct  the 
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FEQAs  or  program  staff  to  determine  the 
appropriate  level  of  environmental 
analysis  and  documentation  needed  for 
the  proposal. 

d.  Provides  expert  advice  on  NEPA- 
related  matters  to  FMCSA  Heads  of 
Offices,  Divisions,  and  Field  Operations 
Service  Center  Units. 

e.  Acts  as  the  intra-agency  and 
interagency  liaison  and  coordinates 
NEPA-related  matters  on  a  national 
basis,  and  is  the  principal  contact  for 
CEQ  on  all  other  FMCSA  actions. 

f.  Provides  and  periodically  updates 
this  FMCSA  Order,  program  guidance 
and  policies  after  consultation  with  the 
Chief  Counsel,  Heads  of  Offices, 
Divisions,  and  Field  Operations  Service 
Center  Units.  Updates  must  comply 
with  40  CFR  1507.3  requirements  for 
public  notice  and  CEQ  review. 

g.  Serves  as  FMCSA  representative  in 
coordination  with  outside  groups  at  the 
national  level  regarding  NEPA-related 
matters. 

3.  Heads  of  Headquarters  Offices  and 
Divisions 

a.  Coordinate  with  the  NEPA  Liaison 
to  ensure  agency-wide  consistency  in 
areas  of  shared  or  related  responsibility. 

b.  Serve  as  the  responsible  agency 
officials  under  NEPA  and  CEQ 
regulations  for  actions  subject  to  their 
approval. 

c.  Ensure  accoimtability  for 
implementation  of  the  policies  set  forth 
in  this  Order. 

d.  In  consultation  with  the  NEPA 
Liaison,  ensure  that  FMCSA  staff 
responsible  for  the  supporting  function 
of  the  responsible  agency  official  under 
CEQ  and  related  authorities  receive 
appropriate  training  in  how  to  carry  out 
FMCSA's  responsibilities. 

e.  Ensure  completion  of  all 
environmental  analysis  and 
documentation  for  Headquarters  Office- 
originated  actions  in  consultation  with 
environmental  staff  and  the  NEPA 
Liaison.  This  responsibility  includes 
ensuring  that  the  appropriate 
environmental  planning,  analyses,  and 
documentation  are  completed  for  the 
respective  programs  and  actions. 

f.  Notify  the  Policy,  Plans,  and 
Regulations  Office  Director  (MC-PR) 
through  appropriate  chains  of  command 
of  all  actions  involved  in  the  NEPA 
review.  The  notification  must  include 
electronically  filed  monthly  updates, 
electronically  filed  checklists,  etc. 

4.  The  Office  of  Administration  (MC-M) 

At  the  current  time,  the  General 
Services  Administration  (GSA)  is 
responsible  for  all  building  acquisition 
and  construction  projects  to  meet  the 
needs  of  the  FMCSA.  The  GSA  is 


currently  responsible  for,  and  is 
required  to  comply  with,  all  statutory 
and  regulatory  requirements  of  NEPA 
for  such  projects.  In  the  event  the 
FMCSA  is  authorized  by  Congress  or  the 
GSA  delegates  authority  for  the 
purchase,  lease,  and/or  acquisition  of 
real  property  in  the  future,  the  FMCSA's 
Office  of  Administration  will  assume 
primary  responsibility  for  all  necessary 
environmental  analyses  and 
documentation  needed  for  building 
acquisition  and  construction  projects,  in 
consultation  with  the  FMCSA's  Office  of 
Chief  Counsel.  The  FMCSA  will 
coordinate  such  environmental 
analyses,  as  appropriate,  with  the 
interested  general  public,  as  well  as 
other  Federal,  State,  local,  and  Tribal 
government  agencies. 

5.  The  Office  of  the  Chief  Counsel 

a.  Responsible  for  legal  interpretation 
of  NEPA  and  related  authorities,  and 
represents  FMCSA  in  litigation  under 
such  authorities. 

b.  Must  approve  the  implementation 
of  the  procedures  of  FMCSA 
Environmental  Orders  in  consultation 
with  the  NEPA  Liaison,  NEPA  Field 
Environmental  Quality  Advisors 
(FEQAs),  MC-PR,  and  MC-RIA  (Office 
of  Data  Analysis  and  Information 
Systems  that  would  be  responsible  for 
acquiring  a  contractor  for  environmental 
support),  for  actions  originated  by  the 
Administrator. 

c.  Responsible  for  the  review  and 
approval  of  FMCSA  andnon-FMCSA 
environmental  documents  submitted  for 
Associate  Administrator  level  review. 
See  Section  D.6.b.(3)  of  Chapter  2  for 
information  on  legal  review  of 
Environmental  Impact  Statements 
(EISs). 

d.  Responsible  for  the  review  and 
approval  of  guidance  and  training 
concerning  this  Order,  in  consultation 
with  the  NEPA  liaison  and  the 
Professional  Development  and  Training 
division. 

6.  FMCSA  Program  Staff 

a.  For  purposes  of  this  FMCSA  Order, 
this  includes  all  FMCSA  employees 
responsible  for  the  management  and 
implementation  of  program  actions, 
such  as,  promulgating  regulations, 
project  planning  and  development, 
project  management,  and  research. 

b.  Program  staff  are  responsible  for: 
(1)  Developing  and  maintaining  a 

thorough  understanding  of  NEPA 
requirements  and  the  requirement  of 
related  authorities,  and  of  the  policies 
articulated  in  this  FMCSA  Order,  DOT 
Order  5610.1C,  as  amended,  as  these 
pertain  to  their  program  areas  with  the 


assistance  of  the  NEPA  Liaison  and  the 
FEQA. 

(2)  Ensuring  that  NEPA  and  related 
authorities  are  complied  with,  as  early 
as  possible  in  the  planning  of  any  action 
within  their  program  areas. 

(3)  Coordinating  their  programs, 
activities,  and  projects  with  FEQAs  and 
the  NEPA  liaison,  as  appropriate. 

(4)  Implementing  all  mitigation  and 
other  conunitments  resulting  from 
NEPA  compliance  for  actions  under 
their  authority. 

(5)  Initiating  early  consultations  with 
Field  Operations  Service  Center  Units, 
the  FEQAs,  Heads  of  Offices  and 
Divisions,  the  NEPA  liaison,  as 
appropriate  if  uncertain  regarding  the 
need  for  environmental  analysis  or 
documentation  for  any  project.  The 
Field  Operations  Service  Center 
Administrator  will  promptly  notify  the 
Policy,  Plans,  and  Regulations  Office 
Director  (MC-PR)  and  the  NEPA  Liaison 
if  uncertainty  for  NEPA  review  persists. 

(6)  Notifying  the  Policy.  Plans,  and 
Regulations  Office  Director  (MC-PR) 
through  appropriate  chains  of  command 
of  all  actions  involved  in  the  NEPA 
review.  The  notification  must  include 
electronically  filed  monthly  updates, 
electronically  filed  checklists,  etc. 

7.  Field  Operations  Service  Center 
Administrators 

a.  Are  accountable  for  execution  of 
FMCSA's  responsibilities  under  NEPA 
and  related  authorities  with  respect  to 
actions  under  their  jurisdiction. 

b.  Serve  as  the  "responsible  agency 
official"  under  CEQ  regulations  (40  CFR 
1506.5(c))  with  respect  to  the 
environmental  eff^ects  of  actions  under 
their  jurisdiction. 

c.  Maintain  FEQA  within  their  staffs, 
augmented  as  necessary  through 
interagency  agreements  and  contracts,  to 
ensure  field  interdisciplinary 
competence  in  environmental  matters. 

d.  In  consultation  with  the  FMCSA 
NEPA  Liaison,  ensure  that  all  .field  staff 
with  responsibility  for  planning, 
approving,  and  implementing 
Commercial  Vehicle  Safety  Plan  grants, 
etc.,  receive  training  in  how  to  carry  out 
FMCSA's  responsibilities  under  NEPA 
and  related  authorities. 

e.  Comply  with  all  environmental 
laws.  What  may  appear  to  be  a  good 
idea  initially  may  not  be 
environmentally  acceptable.  It  is, 
therefore,  important  that  alternatives  to 
a  proposed  action  be  available. 
Coordination  of  FMCSA  enviroiunental 
analyses  and  documents  with  Federal, 
State,  local,  and  tribal  officials  may  be 
necessary.  Questions  concerning 
environmental  matters  should  be 
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directed  to  the  FEQA  and  appropriate 
Field  Operations  Service  Center  staff. 

f.  Notify  the  Policy.  Plans,  and 
Relations  Office  Director  (MC-PR) 
through  appropriate  chains  of  conunand 
of  all  actions  involved  in  the  NEPA 
review.  The  notification  must  include 
electronically  filed  monthly  updates, 
electronically  filed  checklists,  etc. 

8.  Heads  of  Units,  Divisions,  and  Offices 

a.  Ensure  that  all  environmental 
analyses  and  docimientation  for  FMCSA 
actions  (except  building  acquisition  and 
construction  actions)  they  initiate,  or  are 
directed  b^'  higher  authority  to  initiate, 
are  compLted. 

b.  Ensure  that  a  FEQA,  Environmental 
Project  Manager,  and  Environmental 
Specialists  are  available  within  the 
Field  Operations  Service  Center 
territory. 

c.  Ensure  that  Field  Operations 
Service  Center  Units  and  Field  Division 
Offices  are  notified  as  soon  as  possible 
of  any  needed  environmental  analyses 
or  documentation  requ     ^d  for  field 
proposed  actions  and  projects. 

d.  Notify  the  Policy,  Plans,  and 
Regulations  Office  Director  (MC-PR) 
through  appropriate  chains  of  command 
of  all  actions  involved  in  the  NEPA 
review.  The  notification  must  include 
electronically  filed  monthly  updates, 
electronically  filed  checklists,  etc. 

9.  The  Field  Environmental  Quality 
Advisor  (FEQA) 

a.  The  Field  Environmental  Quality 
Advisor  is  the  center  of  expertise 
maintained  at  the  Field  Service  Unit  in 
which  knowledge  in  NEPA-related 
environmental  matters  and  other  related 
authorities,  such  as  the  National 
Historic  Preservation  Act,  the  Clean  Air 
Act,  and  the  Endangered  Species  Act,  is 
vital. 

b.  The  FEQA  will  be  a  collateral  duty 
among  others  assigned  to  the  employee. 

c.  The  FEQA  will  be  located  at  the 
Field  Service  Unit  where  it  can 
influence  decisionmaking  early  in 
FMCSA's  planning  or  preparation  for 
any  project  or  action  subject  to  review 
under  NEPA  and  related  authorities. 

d.  The  FEQA  is  responsible  for 
participating  in  FMCSA  planning  and 
decisionmaking,  for  advising  the 
Administrator,  the  Office  Heads,  the 
Field  Administrators,  and  other 
decisionmakers,  and  for  providing 
training  and  technical  assistance  to  all 
pertinent  FMCSA  employees  and 
contractors. 

e.  Maintains  interdisciplinary 
expertise  in  environmental  matters, 
through  the  employment  of  qualified 
staff  and/or  by  interagency  agreement  or 
under  contract. 


f.  Reviev\JB  all  documentary  products 
of  FMCSA  fjEPA  analyses,  and  assists 
program  st^  in  ensuring  that  such 
products,  and  the  analyses  they  report, 
are  adequate  and  defensible. 

g.  Maint^ns  records  of  FMCSA  NEPA 
compliance  activities. 

h.  Routiiely  interacts  with,  and  is 
assisted  by]  the  NEPA  Liaison. 

i.  Maintains  needed  guidance 
material,  and  recommends  updates  and/ 
or  changes  to  this  FMCSA  Order,  as 
appropriate.  Updates  must  comply  with 
40  CFR  15ap.3  requirements  for  public 
notice  and  3;Q  review. 

j.  Develo  ts  and  maintains  an  up-to- 
date  check]  ist  for  use  in  determining 
whether  an  action  requires  an 
environmei  ital  assessment  or  impact 
statement. 

k.  Notifie  s  the  Policy.  Plans,  and 
Regulation!  Office  Director  (MC-PR) 
through  ap  )ropriate  chains  of  command 
of  all  actions  involved  in  the  NEPA 
review.  The  notification  must  include 
electronica  ly  filed  monthly  updates, 
electronica  ly  filed  checklists,  etc. 

10.  Field  Operations  Service  Center 
Program  Stiff 

a.  Ensure!  completion  of  all 
environmeatal  analyses  and 
documentation  for  FMCSA  actions 
designated  to  them. 

b.  Assist  headquarters  Units,  where 
appropriate .  with  their  implementation 
of  the  proc<  idures  set  forth  in  this  Order. 

c.  Coordi  fiate  these  environmental 
analyses  an  d  documents  with  Federal, 
State,  local  and  tribal  officials  as 
necessary. 

d.  Mainti  in  close  coordination  with 
appropriate  Field  Division  Office 
elements  di  mng  the  execution  of  these 
tasks.  Ques  tions  concerning 
environmei  ital  matters  should  be 
directed  to  appropriate  Field  Operations 
Service  Cei  ter  Unit  staff  and  the  FEQA. 

e.  Empov  rer  the  FEQA  to  advise  and 
assist  in  pli  nning  and  decisionmaking 
on  actions  i  hat  could  affect  the  human 
environmei  it,  in  a  way  and  at  a  time  in 
the  plannii  g  and  decisionmaking 
process  tha :  maximizes  the  effectiveness 
of  the  FEQj  i's  advice  and  assistance. 

f  Ensure  that  all  Field  program  staff 
involved  ir  planning  and 
decisionms  king  about  actions  that  could 
affect  the  human  environment  are  made 
aware  of  FMCSA's  responsibilities 
under  NEPK  and  related  authorities,  are 
acquaintedlwith  this  FMCSA  Order. 
DOT  Order!  5610.1C.  as  amended,  and 
other  NEPJ .-  or  CEQ-related  guidance, 
are  held  ao  :ountable  for  the  quality  of 
their  action  s  and  3ecisions.  and  are 
required  to  coordinate  effectively  with 
the  FEQA 


g.  Notify  the  Policy,  Plans,  £md 
Regulations  Office  Director  (MC-PR) 
through  appropriate  chains  of  command 
of  all  actions  involved  in  the  NEPA 
review.  The  notification  must  include 
electronically  filed  monthly  updates, 
electronically  filed  checklists,  etc. 

B.  FMCSA 's  Decisionmaking  Process  for 
NEPA  Implementation  (see  Flow  Chart 
in  Appendix  17) 

1.  Normal  Circiunstances 

Under  normal  circumstances, 
FMCSA's  compliance  with  the 
procedural  requirements  of  NEPA  is 
handled  as  follows: 

Step  1 :  Program  staff  determine  a 
purpose  and  need  for  a  particular 
action,  and  develop  a  preliminary 
description  of  the  action. 

Step  2:  In  consultation  with,  or  at  the 
direction  of  the  FEQAs  or  NEPA 
Liaison,  program  staff  determine  the 
appropriate  level  of  NEPA  analysis  and 
documentation  required. 

Step  3:  Program  staff  and  the  FEQA, 
in  consultation  with  the  NEPA  Liaison 
(or  designee),  arrange  for  necessary 
environmental  analysis  and 
documentation  to  take  place,  including 
public  involvement  for  preparation  of 
EAs  and  EISs  [40  CFR  1501.4(b)  and 
1506.6].  Program  staff  make  suire  that 
there  is  written  documentation  of  all 
environmental  analyses  in  the  FMCSA 
docket  or  record.  When  legal  issues  and/ 
or  public  controversy  are  involved  in 
the  action  or  NEPA  analysis,  program 
staff  must  notify  the  FEQAs  and  Field 
Administrators,  the  NEPA  Liaison,  MC-  . 
P,  and  Chief  Counsel,  to  afford  them  an 
opportunity  to  participate. 

Step  4:  Program  staff,  in  consultation 
with,  or  with  oversight  by.  the  FEQAs 
ard  the  NEPA  Liaison  ensure  that  the 
appropriate  analysis  and  documentation 
are  completed,  and  that  documents  are 
circulated  and  filed  in  accordance  with 
the  requirements  of  law,  the  CEQ 
regulations,  this  FMCSA  Order,  DOT 
Order  5610.1C,  as  amended,  any  other 
NEPA-related  guidance,  statutes, 
Executive  Orders,  and  related 
authorities. 

Step  5:  Program  staff,  assisted  as 
needed  by  the  FEQAs  and  the  NEPA 
Liaison,  provide  the  results  of  the  NEPA 
review  process  to  the  relevant  FMCSA 
decisionmaker(s). 

Step  6:  The  decisionmaker(s)  decides 
whether  and  how  the  action  will 
procsed,  and  if  it  proceeds,  what,  if 
anything,  will  be  done  to  mitigate 
adverse  impacts. 

Step  7:  Program  staff,  ar    ssisted  by 
the  FEQAs  and  the  NEPA  iiaison, 
ensure  that  any  required  final  public 
notifications  of  the  environmental 
decision  are  issued. 
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Step  8:  If  the  project  or  action  has 
been  approved  by  the  decisionmaker,  it 
proceeds,  subject  to  whatever  mitigation 
(if  any)  and  monitoring  activities  have 
been  chosen. 

Step  9:  If  mitigation  is  to  be 
performed,  program  staff,  FEQAs,  and 
the  NEPA  liaison  monitor  the  activity  to 
ensure  that  it  is  carried  out. 

The  extent  to  which  all  of  the  above 
steps  in  FMCSA's  environmental 
decisionmaking  process  can  be  carried 
out  varies  with  the  type  of  action  under 
consideration  (see  Chapter  3). 

2.  Timing  of  Agency  Action 

a.  FMCSA  is  adopting  the  availability 
of.  and  the  review  process  for,  draft  ElSs 
as  set  forth  at  40  CFR  1506.10.  No 
decision  on  the  FMCSA's  proposed 
action  shall  be  made  or  recorded  (see  40 
CFR  1505.2/RODs  in  cases  requiring  an 
EIS)  by  the  agency  until  the  later  of  the 
following  dates: 

(1)  Ninety  (90)  days  after  publication 
of  the  notice  by  EPA  described  in  40 
CFR  1506.10(a)  for  a  draft 
environmental  impact  statement  (DEIS); 
and 

(2)  Thirty  (30)  days  after  publication 
of  the  notice  by  EPA  described  in  40 
CFR  1506.10(a)  for  a  final 
environmental  impact  statement  (FEIS). 

b.  Exceptions.  An  agency  engaged  in 
rulemaking  under  the  Administrative 
Procedure  Act  or  other  statute  for  the 
purpose  of  protecting  the  public  health 
or  safety,  may  waive  the  time  period  in 
subparagraph  2(a)(2)  above  and  publish 
a  decision  on  the  final  rule 
simultaneously  with  publication  of  the 
notice  of  the  availability  of  the  FEIS.  See 
40  CFR  1506.10(b)(2). 

c.  Time  Periods  May  Run 
Concurrently.  If  the  FEIS  is  filed  within 
ninety  (90)  days  after  a  DEIS  is  filed 
with  the  EPA,  then  the  minimum  thirty 
(30)  day  period  and  the  minimum 
ninety  (90)  day  period  may  run 
concurrently.  However,  subject  to  40 
CFR  1506.10(d),  the  FMCSA  shall  allow 
not  less  than  45  days  for  comments  on 
draft  statements. 

d.  Request  for  Reasonable  Extensions. 
Requests  for  reasonable  extensions  of 
the  review  period  for  the  draft  EISs  shall 
be  granted  whenever  possible,  and 
particularly  when  warranted  by  the 
magnitude  and  complexity  of  the 
statement  or  the  extent  of  citizen 
interest. 

e.  Reduction  of  Prescribed  Periods. 
Requests  to  reduce  the  prescribed 
periods  for  EIS  processing  based  on 
compelling  reasons  of  national  security 
must  be  made  via  the  Administrator  to 
EPA. 

f.  Emergency  Circumstances.  In 
emergency  situations  (such  as  life- 


threatening  natural  or  human-caused 
disasters),  where  it  is  necessary  to  take 
an  action  with  significant 
environmental  impact  without 
observing  the  provisions  of  CEQ 
regulations,  the  process  outlined  above 
(NEPA  normal  circumstance 
procedures)  cannot  be  followed.  CEQ 
regulations  (40  CFR  1506.11)  permit 
Federal  agencies  to  consult  with  CEQ  to 
discuss  alternative  arrangements.  The 
FMCSA  NEPA  Liaison  will  consuft  with 
CEQ  to  discuss  alternative  arrangements 
in  such  emergency  situations.  This  is 
only  applicable  to  actions  necessary  to 
control  the  immediate  effects  of  the 
emergency;  other  actions  remain  subject 
to  NEPA  review  (40  CFR  1506.11).  The 
FMCSA  NEPA  Liaison  will  also  notify 
Cooperating  Agencies  in  this  regard. 

(1)  Program  staff  should  always  alert 
the  FEQAs  and  the  NEPA  Liaison 
immediately  when  an  emergency  exists. 

(2)  FMCSA  will  limit  such  actions 
necessary  to  control  the  environmental 
impacts  of  the  emergency. 

(3)  In  emergency  situations  where  it  is 
necessary  to  take  an  action  that  does  not 
have  significant  environmental  impact 
without  observing  the  provisions  of  CEQ 
regulations,  and  the  process  in  this 
Order  cannot  be  followed,  the  FMCSA 
NEPA  Liaison  will  also  consult  with 
DOT's  Office  of  the  Assistant  Secretary 
for  Transportation  Policy  (P-1)  to 
discuss  alternative  arrangements  in  siich 
emergency  situations. 

C.  Planning  and  Early  Coordination 

1.  Scoping 

The  environmental  checklist,  located 
in  Appendix  1,  is  a  tool  to  assist  in 
scoping,  i.e.,  identifying  environmental 
requirements  and  potential 
consequences  to  consider  in  project 
planning  efforts.  Some  consultation 
with  Federal,  State,  tribal,  or  local 
expert  agencies  may  be  necessary  to 
complete  the  environmental  analysis 
checklist.  The  responsible  official  (the 
Office  Director  for  the  program 
sponsoring  the  action  or  the  person  with 
the  delegated  authority  to  issue  the 
regulation)  must  maintain  a  written 
record  of  contacts  made  and  responses 
received.  For  all  FMCSA  actions  not 
categorically  excluded  (see  Appendix 
2),  all  known  interested  (including  those 
that  might  not  be  in  accord  with  the 
action  on  environmental  grounds)  or 
affected  parties  (Federal,  State,  tribal, 
and  local)  must  be  notified  in  writing 
and  invited  to  participate  in  the  NEPA 
process.  Any  other  parties  having 
regulatory  involvement  in  the  outcome 
of,  or  otherwise  having  expressed  an 
interest  in  the  action,  will  also  be 
notified  in  writing.  All  other  interested 


parties  may  be  informally  contacted.  For 
actions  requiring  preparation  of  an 
Environmental  Impact  Statement  (EIS). 
the  scoping  process  must  be  followed  as 
described  in  40  CFR  1501.7.  Policy 
regeu-ding  public  notice  and 
involvement  is  presented  in  Sections  A. 
and  D.3.  of  Chapter  3  of  this  Order.  The 
NEPA  Liaison  will  identify  other 
environmental  review  and  consultation 
requirements  so  that  FMCSA  and 
cooperating  agencies  may  prepare  other 
required  analyses  and  studies 
concurrently  with  preparation  of  the  EA 
or  EIS  (40  CFR  1502.25). 

2.  Environmental  Planning  Process 

Consideration  of  the  environmental 
consequences  of  a  given  action  (scoping) 
should  begin  early  in  the  project 
planning  process.  This  is  necessary  not 
only  for  documentation  purposes,  but    * 
also  because  environmental  factors  and 
compliance  with  Federal  law  may  alter 
the  design,  layout,  or  timing  of  a  given 
action.  The  word  "action"  is  a 
comprehensive  term  used  throughout 
this  Order  to  cover  all  undertakings  that 
may  have  environmental  impacts.  See 
Section  D.l.  of  this  chapter  for 
examples.  Environmental  analysis  and 
documentation  for  proposed  actions  are 
to  be  completed  before  initiation  of  the 
action. 

For  major  actions,  the  EIS  tiering  as 
discussed  in  the  CEQ  regulation  (40  CFR 
1502.20)  may  be  appropriate  (e.g., 
actions  involving  regulations  on  hburs- 
of-service  of  drivers  and  hazardous 
materials).  The  first  tier  EIS  would  focus 
on  broad  issues,  such  as.  general 
location,  mode  choice,  area- wide  air 
quality  and  land  use  implications  of  the 
major  alternatives.  The  second  tiier 
would  address  site-specific  details  on 
project  impacts,  costs,  and  mitigation 
measures. 

D.  Environmental  Documentation 

1 .  Actions  Affected 

This  FMCSA  Order  applies  to  all 
FMCSA  actions  including  the  decision 
to  conduct  research  activities  (research, 
development,  test,  and  evaluation); 
promulgate  regulations;  award  grants 
and  permits;  change  operations;  conduct 
major  acquisition^;  and  decommission 
FMCSA  facilities  or  equipment  (such  as 
noise  pollution  or  radioactive 
monitoring  equipment). 

2.  Categorical  Exclusions  (CEs) 

a.  Introduction.  As  defined  by  the 
Council  on  Environmental  Quality 
(CEQ).  a  "categorical  exclusion"  or 
"CE"  means  a  category  of  actions  which 
do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
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environment  and  for  which,  therefore, 
neither  an  EA  nor  an  EIS  is  required. 
The  use  of  a  CE  is  intended  to  reduce 
paperwork  and  delay  by  eliminating  the 
unnecessary  preparation  of  EAs  and 
EISs.  All  CEs  are  subject  to 
"extraordinary  circumstances"  (40  CFR 
1308.4). 

b.  FMCSA  List  of  CEs.  A  list  of  current 
FMCSA  CEs  can  be  found  in  Appendix 
2  of  this  Order.  The  CEs  listed  in 
Appendix  2  are  subject  to  review  and 
any  suggested  modifications  should  be 
provided  to  the  Administrator. 
Additional  CEs  should  be  suggested  by 
the  responsible  FMCSA  ofBcial  when  it 
becomes  clear  that  the  category  of 
actions  does  not  individually  or 
cumulatively  result  in  significant 
effects.  For  example,  when  through  the 
preparation  of  EAs,  FONSIs  result  after 
numerous  analyses  of  similar  types  of 
actions  and  monitoring  confirms  the 
FONSI  are  appropriate,  a  new  CE  should 
be  proposed. 

3.  Limitations  on  Using  Categorical 
Exclusions 

a.  Extraordinary  circumstances  that 
preclude  the  use  of  a  categorical 
exclusion  are  when  the  proposed  action: 

(1)  Has  greater  size  or  scope  than  is 
generally  experienced  for  the  category  of 
action. 

(2)  Is  reasonably  likely  to  create 
controversy  regarding  the  potenticd  for 
significant  environmental  effects  (direct, 
indirect,  and  cumulative). 

(3)  Has  highly  uncertain  effects  on  the 
environment  that  involve  unique  or 
unknown  risks,  or  are  scientifically 
controversial. 

(4)  Is  reasonably  likely  to  establish  a 
precedent  (or  makes  decisions  in 
principle)  for  future  or  subsequent 
actions  that  would  have  a  future 
significant  effect. 

(5)  Is  reasonably  likely  to  have 
significant  effects  on  public  health, 
safety,  or  the  environment. 

(6)  Is  reasonably  likely  to  be 
inconsistent  with  or  cause  a  violation  of 
any  Federal,  State,  local  or  tribal  law  or 
requirement  imposed  for  the  protection 
of  the  environment. 

(7)  Is  reasonably  likely  to  cause 
reportable  releases  of  hazardous  or  toxic 
substances  as  specified  in  40  CFR  part 
302,  Designation,  Reportable  Quantities, 
and  Notification. 

(8)  IsTeasonably  likely  to  cause 
releases  of  petroleum,  oils,  and 
lubricants,  application  of  pesticides  and 
herbicides,  or  where  the  proposed 
action  results  in  the  requirement  to 
develop  or  amend  a  Spill  Prevention, 
Control,  or  Coimtermeasures  Plan. 

(9)  Is  reasonably  likely  to  generate  air 
emissions  that  would  exceed  de 
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promulgate  a  regulation  that  requires  an 
environmental  checklist.  Checklists  and 
CEDs  supplementary  to  the 
requirements  of  this  Order  may  be 
developed  by  subordinate  commands 
for  specific  types  of  actions.  Those 
documents  must  be  approved  by  the 
Administrator  before  they  are  adopted 
for  use. 

d.  Even  though  a  CE  is  appropriate, 
that  fact  does  not  exempt  the  action 
from  compliance  with  any  other  Federal 
law  or  any  review  or  consultation 
requirements  contained  in  any 
applicable  agreement.  For  example, 
compliance  with  the  Endangered 
Species  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  National  Historic 
Preservation  Act,  the  Clean  Water  Act, 
the  Clean  Air  Act  (conformity 
requirements),  etc.,  is  always 
mandatory,  even  for  actions  that  do  not 
require  an  EA  or  EIS. 

4.  Environmental  Assessment  (EA) 

An  EA  is  a  brief  report  that  provides 
sufficient  evidence  and  analysis  to 
determine  the  significance  of  the 
potential  environmental  effects  of  the 
proposed  action  and  its  alternatives. 
The  EA  documents,  in  summary,  set 
forth  the  agency's  consideration  of 
environmental  effects  in  the  planning 
stages  of  the  action.  The  EA  is  the 
document  used  to  determine  whether  to 
prepare  an  EIS,  a  Finding  of  No 
Significant  Impact  (FONSI),  or  a 
decision  withdrawing  the  proposal  on 
the  basis  of  its  environmental  impacts 
(40  CFR  1508.9). 

a.  An  Environmental  Assessment  (EA) 
means  a  concise  public  document  that 
serves  to: 

(1)  Briefly  provide  sufficient  evidence 
and  analysis  for  determining  whether  to 
provide: 

(A)  An  Environmental  Impact 
Statement;  or 

(B)  A  Finding  of  No  Significant 
Impact. 

(2)  Aid  an  agency's  compliance  with 
NEPA  when  no  environmental  impact 
statement  is  necessary. 

(3)  Facilitate  preparation  of  a 
slaiement  when  one  is  necessary. 

b.  All  EAs  shall  include  brief 
discussions  of: 

(1)  The  need  for  the  proposal; 

(2)  The  no  action  alternative  and 
alternatives  as  required  by  section 
102(2)(E)ofNEPA; 

(3)  The  envirormiental  impacts  of  the 
proposed  action  and  alternatives; 

(4)  The  significance  of  effects: 

(A)  Context(s)  in  which  effects  may 
occur. 

(B)  Intensity  of  effects,  using  the         » 
Environmental  checklist  as  an  outline, 
and  including  mitigation  measures  ' 
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where  they  exist  and  are  adequate  to 
reduce  effects  below  significance;  and 

(5)  A  listing  of  agencies  and  persons 
consulted. 

The  EA,  supported  by  the  necessary 
appendices,  must  be  concise  for 
meaningful  review  and  use  by  the 
decisionmaker.  Studies,  technical  data 
and  other  documents  incorporated  by 
reference  should  be  readily  available  to 
the  public. 

c.  Projects  for  which  environmental 
assessments  are  normally  completed 
include  new  or  revised  regulations, 
directives  or  policy  guidance 
concerning  activities  that  are  not  • 
categorically  excluded  and  it  is 
uncertain  whether  they  may  have 
significant  environmental  effects. 

5.  Finding  of  No  Significant  Impact 
(FONSI) 

A  FONSI  is  a  statement  that  a 
proposed  action  has  been 
environmentally  assessed  (EA 
completed)  and  determined  not  to 
"significantly  affect  the  quality  of  the 
human  environment."  The  FONSI  must 
briefly  present  the  reasons  why  the 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment. 

a.  The  FMCSA  is  only  required  to 
circulate  an  EA  if  there  is  a  special 
reason  to  do  so.  The  CEQ  regulations 
require  an  agency  to  make  an  EA 
available  for  30  days  [see  40  CFR 
1501.4(e)(2)]  if  there  is  a  precedent- 
setting  or  unique  action.  Thus,  the  EA 
will  be  made  available  to  the  public  for 
review  and  comment  for  thirty  (30)  days 
and  notice  will  be  provided  in 
accordance  with  40  CFR  1501.4(e)(2) 
and  1506.6.  Normally,  the  FONSI  may 
be  attached  to  the  EA  and  combined 
into  a  single  document.  However,  if  the 
EA  is  developed  on  a  "precedent-setting 
or  unique  action"  as  referred  to  in 
section  1501.4(e)(2),  a  copy  of  the  EA 
shall  be  made  available  to  the  public  for 
a  period  of  not  less  than  30  days  before 
the  FONSI  is  made  and  the  action  is 
implemented. 

b.  If  the  FMCSA  is  engaged  in 
rulemaking  under  the  Administrative 
Procedure  Act  or  other  statute  for  the 
purpose  of  protecting  the  public  health 
or  safety,  it  may  make  a  finding  of  no 
significant  impact  available  for  public 
review  (including  State  and  areawide 
clearinghouses)  for  thirty  (30)  days 
before  the  agency  makes  its  final 
determination  whether  to  prepare  an 
environmental  impact  statement  and 
before  the  action  may  begin.  The 
circumstances  are: 

(1)  The  proposed  action  is,  or  is 
closely  similar  to,  one  which  normally 
requires  the  preparation  of  an  ._ 


environmental  impact  statement  under 
the  procedures  adopted  by  the  FMCSA 
pursuant  to  40  CFR  1507.3,  or 

(2)  The  nature  of  the  proposed  action 
is  one  without  precedent.  See  40  CFR 
1501.4(e)(2). 

c.  Format.  For  FMCSA  purposes  a 
FONSI  should  be  a  separate,  one  page 
document  to  which  an  EA  is  attached 
and  which  notes  any  other 
environmental  document  related  to  it. 
The  format  should  be  as  outlined  in 
Appendix  7. 

d.  Coordination.  To  ensure  copies  of 
the  FONSI  and  the  EA  are  available  to 
the  public  upon  request,  the  originator 
must  forward  one  copy  each  to  the 
Administrator  and  the  responsible 
Associate  Administrator  program  office, 
and  retain  one  copy  each  in  the  office 
of  the  preparer  and  the  appropriate 
program  office.  For  actipns  involving  a 
notice  to  be  published  in  the  Federal 
Register  or  where  a  docket  has  been 
established  in  the  DOT  Docket 
Management  System  (DMS),  the 
originator  must  forward  one  single- 
sided  copy  suitable  for  black  and  white 
scanning  to  the  staff  responsible  for  the 
Federal  Register  notice  or  FMCSA 
docket.  The  staff  person  responsible  for 
the  FMCSA  docket  will  forward  the       • 
FONSI  and  EA  to  the  appropriate  docket 
for  public  viewing  on  the  World  Wide 
Web  (www). 

6.  Environmental  Impact  Statement 
(EIS) 

a.  An  EIS  is  prepared  for  actions 
significantly  affecting  the  quality  of  the 
human  environment.  It  describes  in 
detail  the  nature  and  extent  of  the 
environmental  impacts  of  the  proposed 
action  and  each  alternative.  The  EIS 
should  discuss  appropriate  mitigation 
measures  for  any  adverse  impacts 
associated  with  the  proposed  action  or 
alternative.  FMCSA  actions  which 
normally  require  an  EIS  include  the 
following: 

(1)  Actions  assessed  in  an 
environmental  assessment  where  a 
finding  of  no  significant  effect  is  not 
made. 

(2)  Actions  which  generate  significant 
controversy  because  of  effects  on  the 
human  environment. 

(3)  Actions  for  which  there  is  a  clear 
need  for  an  Environmental  Impact 
Statement,  such  that  it  is  unnecessary  to 
first  prepare  an  Environmental 
Assessment.  These  would  include 
actions  having  a  significant  effect  on  the 
following: 

(A)  Air  quality. 

(B)  Noise. 

(CJ  Hazardous  materials. 
(D)  Endangered  species. 


(E)  Significant  archaeological,  cultural 
or  historical  resources. 

(F)  Wetlands. 

(G)  Property  protected  under  section 
4(f)  ofthe  DOT  Act. 

b.  Prieparation  and  Processing  of  EISs. 

(1)  Preparation  of  EISs.  All  draft, 
final,  and  supplemental  EISs  (DElSs, 
FEISs,  SEISs)  must  be  prepared  as' 
directed  in  40  CFR  part  1502.  A 
template  for  the  cover  page  of  an    " 
FMCSA  EIS  is  included  in  Appendix  9. 

(2)  Circulation  of  EISs.  FMCSA  is 
adopting  the  availability  of,  and  the 
review  process  for,  draft  EISs  as  set  forth 
at  40  CFR  1506.10.  The  originator  ofthe 
draft  EIS  or  the  responsible  Associate 
Administrator  program  office  must 
forward  copies  of  the  DEIS,  FEIS,  and 
SEIS,  as  applicable,  to  the  Administrator 
for  distribution  among  Administrator 
level  offices  and  DOT  elements,  as 
appropriate,  and  for  filing  5  copies  with 
the  Environmental  Protection  Agency's 
(EPA"s)  Office  of  Federal  Activities.  The 
copies  of  the  environmental  documents 
should  be  forwarded  to  the 
Administrator  in  sufficient  time  for 
review  and  comment  by  Administrator 
level  offices  and  DOT  elements  as 
appropriate. 

When  the  State  process  for 
intergovernmental  review  provides  that 
comments  are  obtained  through  a 
designated  agency,  the  DEIS  must  be 
circulated  to  that  agency.  When  there  is 
no  designated  agency  for 
intergovernmental  review,  the  FMCSA 
project  manager  must  obtain  comments 
directly  from  interested  State  and  local 
agencies. 

Additionally,  comments  must  be 
solicited  from  the  affected  and 
interested  public.  Federal  agencies  that 
have  jurisdiction  by  law  or  expertise 
with  respect  to  any  environmental 
impact  involved  or  which  are 
authorized  to  develop  and  enforce 
environmental  standards,  and  any  other 
Federal  agency  that  is  affected  by  the^ 
proposed  action  or  has  requested  a  copy 
of  the  DEIS.  The  FEIS  and  SEIS  will  be 
circulated  to  all  those  who  commented 
on  the  DEIS  or  requested  copies  of  the 
FEIS.  and  to  any  other  interested  or 
affected  organizations,  agencies  or 
individuals. 

(3)  Legal  Reiiew.  The  Headquarters 
Office  of  the  Chief  Counsel  myst 
provide  final  legal  sufficiency  review  of 
all  FMCSA  DEISs.  FEISs,  and  SEISs 
prepared  for  all  actions. 

(4)  Environmental  Review  and 
Approval.  As  noted  above,  the 
Adininistrator  has  authority  to  approve 
all  FMCSA  DEISs,  FEISs.  and  SEISs  in 
conjunction  with  the  responsible  official 
in  the  originating  program  office.  With 
the  exception  of  highly  controversial 
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EISs  {as  defined  by  Section  11. d.  of  DOT 
Order  5610. IC),  this  approval  authority 
is  delegated  to  the  Headquarters 
Division  Offices  and  Field  Operations 
Service  Center  Administrators  for 
FMCSA  DElSs.  FEISs  and  SEISs  for 
actions  that  originate  within,  and  have 
effects  confined  to,  their  respective  area. 

(A)  Highly  controversial  EISs.  The 
Administrator  and  the  appropriate 
FMCSA  Associate  Administrator 
program  office  must  approve  highly 
controversial  EISs.  Before  final  FMCSA 
approval  of  a  controversial  FEIS, 
however,  the  Administrator  will  notify 
Secretary  or  Transportation's  Office  of 
the  Assistant  Secretary  for 
Transportation  Policy  (P-1)  and  Office 
of  the  General  Counsel  (C-l)  that  a 
controversial  FT!IS  is  under  review  and 
will  provide  them  a  copy  of  the 
summary  section  contained  in  the  FEIS. 
The  Administrator  as  appropriate,  will 
give  DOT  [(P-1)  and  (C-l))  two  weeks 
notice  before  final  approval  of  a  highly 
controversial  FEIS. 

(B)  Non-controversial  EISs.  For  all 
other  FEISs,  only  a  notice  of  approval 
will  be  made  to  DOT  (P-1)  by  the 
responsible  Associate  Administrator 
program  office  via  the  Administrator. 

(5)  Records  of  Decision  (40  CFR 
1505.2). 

(A)  A  concise  public  Record  of 
Decision  (ROD)  must  be  completed  for 
projects  requiring  an  EIS  (See  Appendix 
12).  As  required  by  40  CFR  1505.2.  the 
record  must  do  the  following: 

(i)  State  what  the  decision  was. 

(ii)  Identify  all  alternatives  considered 
by  the  agency  in  reaching  its  decision, 
specifying-the  alternative  or  alternatives 
which  were  considered  to  be 
environmentally  preferable.  An  agency 
may  discuss  preferences  among 
alternatives  based  on  relevant  factors 
including  economic  and  technical 
considerations  and  agency  statutory 
missions.  An  agency  must  identify  and 
discuss  all  such  factors  including  any 
essential  considerations  of  national 
policy  which  were  balanced  by  the 
agency  in  making  its  decision  and  state 
how  those  considerations  entered  into 
its  decision. 

(iii)  State  whether  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  the 
alternative  selected  have  been  adopted, 
and  if  not,  wfiy  they  were  not.  A 
monitoring  and  enforcement  program 
must  be  adopted  and  summarized  where 
applicable  for  any  mitigation. 

(B)  The  ROD  is  the  document  that 
completes  the  EIS  process  and  states 
whether  and  how  to  proceed  with  the 
proposed  action.  The  Environmental 
Project  Manager  must  forward  12  copies 
of  the  ROD  (these  can' be  submitted 
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along  with  t^e  copies  of  the  FEIS) 
through  the  appropriate  chain  of 
command  to  the  Administrator.  The 
twelve  copif  s  of  the  ROD  must  be 
forwarded  ti>  the  Administrator  in 
sufficient  tifie  for  review  and  comment 
by  Adminis  rator  level  offices  and  DOT 

appropriate.  After  the  ROD 

uid  signed  by  the 

"MCSA  official  [see  section 
D.14.  of  this  chapter),  signed  copies  will 
be  forwarde  1  to  the  Administrator  for 

among  Administrator  level 
offices  and  1  )0T  elements  as  appropriate 
and  for  pub  ication  in  the  Federal 
Register.  Th  b  responsible  FMCSA 

distribute  the  ROD  to 


elements  as 
is  reviewed 
responsible 


official  mus 
appropriate 
individuals, 


agencies,  organizations, 
and  FMCSA  dockets. 


7.  Agency  R  jsponsibility  for  Documents 
Prepared  by  Applicants  or  Proponents 
(See  40  CFR  1506.5) 

CBi 


cr 


a.  The 
applicants 
cooperating 
prepare  env 
proposed  action 
FMCSA  tak« 
evaluative 


regulations  allow  for 
proponents  (e.g..  a 
local  government)  to 
ronmental  documents  for  a 

but  require  that  the 
an  active  guidance  and 
during  EA/EIS 
preparation]  and  take  final 
responsibili  y  for  the  quality  of  the 
analysis  anc  the  resulting  document.  If 
the  FMCSA  aermits  an  applicant  to 
or  EIS.  the  FMCSA: 
the  applicant  by 
types  of  information 


role 


lA 


a:  sist 
th; 


make 


prepare  an 

(1)  Will 
outlining 
required; 

(2)  Willi 
information 
responsible 

(3)  Will 
the  environiiental 
responsibili 
of  the  environmental 
1506.5). 

b.  Local 
applicants 
conduct  studies 
behalf,  but 
and  approve 
provide  gui<  ance 
preparation  of 


i  jle, 


a.  Contrac  tors 
and  EAs.  Tc 
contractors 
manner  that 
extent  poss 
impropriety 
necessarily 
conflicts  of 
contractors 
statements 
financial  or 
outcome  of 
contractor's 
monitored 


r  dependently  evaluate  the 
submitted  and  shall  be 
"or  its  accuracy;  or 

its  own  evaluation  of 
issues  and  take 
y  for  the  scope  and  content 
document  (40  CFR 


gi  (vernments,  other 

cooperating  agencies  may 
.etconFMCSA's 
FMCSA  must  oversee 
the  work.  FMCSA  staff  will 
to  assist  applicants  in 
these  documents. 


(•r  ( 


t  le 


8.  Documents  Prepared  by  Contractors 

frequently  prepare  EISs 
obtain  unbiased  analyses, 
nust  be  selected  in  a 
avoids,  to  the  maximum 

even  the  appearance  of 
including  but  not 
imited  to,  avoiding  any 
nterest.  Therefore, 
nust  execute  disclosure 

ecifying  that  they  have  no 
Qther  interest  in  the 
he  project  or  action.  The 
efforts  should  be  closely 
t  iroughout  the  contract  to 


ensiue  an  adequate  assessment/ 
statement  and  also  to  avoid  extensive, 
time-consuming,  and  costly  analyses  or 
revisions.  FMCSA  Action  proponents 
and  NEPA  program  managers  must  be 
continuously  informed  and  involved. 
When  selecting  a  contractor  the 
following  rules  shall  apply: 

(1)  A  contractor  shall  be  chosen  solely 
by  Federal  agencies  to  avoid  any 
conflict  of  interest. 

(2)  Agencies  shall  prepare  disclosure 
statements  for  execution  by  contractors 
specifying  that  the  contractor  has  no 
financial  or  other  interest  in  the 
outcome  of  the  action. 

(3)  The  responsible  Federal  official 
shall  independently  evaluate  the  EIS 
and  take  responsibility  for  its  scope  and 
contents. 

(4)  All  contractor-prepared  documents 
must  indicate  the  contractor's  level  of 
involvement  in  the  following  ways: 

(A)  If  contractor  involvement  is 
minimal  and  only  for  a  limited  portion 
of  the  NEPA  analysis  process,  then  the 
contractor  must  be  included  in  the  list 
of  preparers  and  the  FMCSA 
Environment  Project  Manager  will  sign 
as  the  Environmental  Project  Manager. 

(B)  If  the  contractor  has  major 
involvement  in  the  preparation  of  the 
NEPA  document,  or  if  the  contractor 
and  the  FMCSA  preparer  have  equal 
involvement  in  the  preparation,  then  the 
"cover  page"  of  the  NEPA  document 
will  indicate  that  the  CED  and/or 
checklist,  EA,  and/or  EIS  was  prepared 
by  the  contractor  for  the  FMCSA  and  be 
signed  by  the  contractor  as  preparer,  or 
that  the  documentation  was  prepared  by 
both  the  contractor  and  the  FMCSA  and 
be  signed  by  the  contractor  and  the 
FMCSA  Environmental  Project  Manager 
as  preparers, 

b.  Types  of  Contracts  and 
Agreements.  Most  FMCSA  NEPA- 
related  work  vvould  normally  be 
procured  under  Firm  Fixed  Price 
contracts  (used  when  all  elements  of  a 
task  are  well-defined),  but  this  may  not 
always  be  the  most  efficient  kind  of 
vehicle  for  the  stated  purpose.  The  type 
of  contract  used  is  a  Contracting 
Officer's  (CO)  call.  The  FMCSA  may 
also  use  other  different  contract  types, 
such  as: 

(1)  Indefinite  Delivery  (used  when 
delivery  requirements  are  not  certain); 

(2)  Fixed  Price  with  Economic  Price 
Adjustment  (used  when  market  prices 
for  labor  and/or  materials  are  likely  to 
be  unstable  over  the  life  of  the  contract); 

(3)  Fixed  Price  Award  Fee  (used  when 
FMCSA  wishes  to  provide  an  incentive 
award  and  evaluation  standards  exist); 

(4)  Fixed  Price  Prospective 
^edeterminable  (used  when  the  costs 
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can  be  estimated  reliably  only  during 
the  first  year  of  performance); 

(5)  Fixed  Price  Incentive  (used  when 
a  proposed  cost-sharing  formula  would 
motivate  a  contractor  to  control  costs); 

(6)  Cost  Plus  Fixed  Fee  (used  when 
risks  and  requirements  are  highly 
uncertain); 

(7)  Cost  Plus  Incentive  Fee  (used 
when  risks  and  requirements  are  highly 
uncertain); 

(8)  Cost  Plus  Award  Fee  (used  when 
risks  and  requirements  are  highly 
uncertain); 

(9)  Cost  or  Cost  Sharing  (used  when 
risks  and  requirements  are  highly 
uncertain);  and 

(10)  Time  and  Materials  (used  when 
risks  and  requirements  are  highly 
uncertain). 

c.  Interagency  Agreements. 

(1)  The  FMCSA  can  use  Interagency 
Agreements  (lAAs)  (or  "Economy  Act" 
Transfers,  31  U.S.C.  1535)  to  accomplish 
needed  NEPA  studies.  For  example,  it 
may  be  possible  to  obtain  data  on  the  air 
quality  standards  for  a  particular  region 
in  the  United  States  through  agreement 
with  the  Environmental  Protection 
Agency,  or  on  endangered  species 
through  the  U.S.  Fish  and  Wildlife 
Service.  Use  of  an  lAA  is  a  CO's  call. 

(2)  lAAs  can  provide  the  FMCSA  with 
the  interdisciplinary  team  it  needs  to 
establish  Statements  of  Work,  the  scope 
of  NEPA  analysis  and  obtain  the 
expertise  needed  to  carry  it  out,  and  to 
develop  contracts  for  NEPA-related 
studies. 

d.  Statements  of  Work  (SOWs). 

(1)  SOWs  are  used  in  formal 
contracting,  and  informal  and  formal 
agreements  to  guide  the  development  of 
data  and  deliverables. 

(2)  The  FMCSA  shall  develop  a  SOW 
specifically  for  each  proposed  action 
and  the  FMCSA  and  the  consultant 
should  have  a  specific  understanding  of 
the  nature  of  an  acceptable  deliverable 
before  finalizing  any  contract  or 
agreement. 

e.  Role  of  the  Contracting  Officer, 
Subject  Matter  Expert,  and  Project 
Manager. 

(1)  The  FMCSA's  Contracting  Officer 
is  responsible  for  all  phases  of 
procurement,  from  initial  distribution  of 
the  Request  for  Proposals  or  Quotations 
(RFP/RFQ)  to  approving  the  final 
payment  for  NEPA  services. 

(2)  The  subject  matter  expert  (SME)  is 
crucial  to  the  success  of  the 
procurement,  as  this  person  must 
develop  the  SOW,  the  specific 
evaluation  criteria,  and  review  the 
deliverables  along  with  the  project 
manager  at  each  stage  of  the  NEPA 
process. 

(3)  The  Project  Manager,  here  used  in 
the  sense  of  the  Contracting  Officer's 


Representative,  is  the  officially 
designated  person  who,  with  the 
appropriate  SMEs,  evaluates  the  various 
contract  deliverables  and  recommends 
payments  and  other  specific  actions  to 
the  Contracting  Officer. 

9.  List  of  Preparers 

The  EA  and  the  EIS  must  contain  a 
list  of  preparers  who  assisted  in  the 
preparation  of  the  analysis.  The  list  may 
also  include  members  of  other 
government  entities,  such  as  the 
Department  of  Justice,  the  Department 
of  Labor,  OSHA.  etc.,  when  they  are 
responsible  for  a  particidar  analysis 
used  in  the  preparation  of  the 
document.  The  list  should  provide  the 
name,  affiliation  or  organization,  and 
qualifications  of  the  preparer  and 
identify  the  section(s)  of  the  document 
containing  their  analysis.  See  40  CFR 
1502.17  and  1506.5. 

10.  Reducing  Paperwork  in  Preparation 
of  Environmental  Documents 

Reduce  excessive  paperwork  by: 

a.  Reducing  the  length  of  documents 
by  means  such  as  page  limits. 

b.  Preparing  analytic  rather  than 
encyclopedic  documents. 

c.  Discussing  only  briefly  issues  other 
than  significant  ones. 

d.  Writing  documents  in  plain 
language. 

e.  Following  a  clear  format  for 
documents. 

f.  Emphasizing  the  portions  of  the 
dociunent  that  are  useful  and  reducing 
emphasis  on  background  material. 

g.  Using  the  scoping  process  to 
identify  significant  issues,  deemphasize 
insignificant  issues,  and  to  narrow  the 
scope  of  the  environmental  process. 

h.  Summarizing  the  document  and 
circulating  the  summary  if  the 
document  is  unusually  long. 

i.  Using  program,  policy,  or  plan 
environmental  documents  and  tiering  to 
eliminate  repetition. 

j.  Incorporating  by  reference. 

k.  Integrating  NEPA  requirements 
with  other  environmental  review  and 
consultation  requirements. 

1.  Requiring  conunents  to  be  specific. 

m.  Attaching  and  circulating  only 
changes  to  the  draft  documents  rather 
than  the  entire  document  when  changes 
are  minor. 

n.  Eliminating  duplication  with  State 
and  local  procedures,  by  providing  for 
joint  preparation,  and  with  other 
Federal  procedures,  by  providing  for 
adoption  of  environmental  documents. 

o.  Combining  environmental 
documents  with  other  documents. 

p.  Using  categorical  exclusions. 

q.  Using  findings  of  no  significant 
impact.  1 


11.  Reducing  Delays  in  Preparation  of 
Environmental  Documents 

Reduce  delays  by: 

a.  Integrating  the  NEPA  process  into 
early  planning. 

b.  Emphasizing  interagency 
cooperation  before  the  environmental 
documents  are  prepared,  rather  than 
submission  of  adversary  comments  on 
completed  documents. 

c.  Insiuring  the  swift  and  fair 
resolution  of  lead  agency  disputes. 

d.  Using  the  scoping  process  for  an 
early  identification  of  what  are  and 
what  are  not  the  real  issues. 

e.  Establishing  appropriate  time  limits 
for  the  NEPA  process.' 

f.  Preparing  environmental  impact 
statements  early  in  the  process. 

g.  Integrating  NEPA  requirements 
with  other  environmental  review  and 
consultation  requirements. 

h.  Eliminating  duplication  with  State 
and  local  procedures  by  providing  for 
joint  preparation. 

i.  Combining  environmental 
documents  with  other  documents — and 
describing  the  circumstances  when  this 
will  be  done. 

12.  Supplementation 

FMCSA  NEPA  documentation  must 
be  periodically  reviewed  for  adequacy 
and  completeness  in  light  of  changes  in 
project  conditions. 

a.  Supplemental  NEPA 
documentation  is  required  When: 

(1)  The  FMCSA  makes  substantial 
changes  in  the  proposed  action  that  are 
relevant  to  environmental  concerns;  or 

(2)  There  are  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  and  bearing  on 
the  proposed  action  or  its  impact. 

b.  This  review  requires  a  "hard  look" 
to  ascertain  the  adeqyacy  of  the 
previous  analyses  and  documentation  in 
light  of  the  changes  in  project 
conditions  listed  above.  If  this  review 
indicates  no  need  for  new  or 
supplemental  documentation,  a 
statement  to  that  effect  should  be 
prepared  and  attached  to  the 
documentation  and  included  in  the 
administrative  record.  Periodically 
review  relevant  existing  NEPA  analyses 
to  ascertain  the  need  for  supplemental 
documentation  and  document  this 
review. 

c.  In  the  event  supplementation  is 
required,  the  supplemental  analysis  and 
documentation  should  be  prepared  in 
accordance  with  40  CFR  1502.9  and 
included  in  the  administrative  record 
for  the  proposed  action. 

13.  Signing  FMCSA  NEPA  Documents 

Documentation  resulting  from 
FMCSA  NEPA  processes  may  require 
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,the  signature  of  the  preparer/ 
environmental  project  manager, 
environmental  reviewer,  and/or  the 
responsible  FMCSA  official.  FMCSA 
documents  which  require  signatures 
consist  of  the  following: 

a.  The  Environmental  Checklist 
(Appendix  1). 
D.  The  Categorical  Exclusion 

Determination  (Appendix  4). 

c.  The  cover  page  of  an  Environmental 
Assessment  (Appendix  5). 

d.  The  Finding  of  No  Significant 
Impact  dociun^nt  for  FMCSA-prepared, 
adopted,  contractor,  or  applicant- 
prepared  NEPA  documents  (Appendix 
7). 

e.  The  cover  page  for  an 
Environmental  hnpact  Statement  (EIS), 
(Appendix  9). 

f.  The  Record  of  Decision  (ROD)  for  an 
EIS  (Appendix  12). 

14.  Signatiire 

Where  a  signature  is  required  on  each 
of  the  signature  pages  listed  in  Section 
D.12.  of  Chapter  2,  above,  the  following 
policy  applies. 

a.  Signature  of  the  Responsible 
Official.  The  responsible  official  is  the 
person  with  the  authority  tor  either" 
making  the  decision  or  developing  the 
final  recommendation  for  a  decision  on 
the  actions  analyzed  in  the  NEPA 
docimient.  The  purposes  of  the 
responsible  official's  signatiure  are  to: 

(1)  Provide  a  means  to  monitor  NEPA 
activity  in  the  FMCSA;  and 

(2)  Demonstrate  that  relevant 
environmental  information  was 
considered  by  the  decision -maker  when 
the  decision  was  made. 

Typically,  for  Administrator-initiated 
actions,  the  responsible  official  is  the 
Office  Director  for  the  program 
sponsoring  the  action.  For 
Administrator-initiated  regulations,  the 
responsible  official  is  the  person  with 
the  delegated  authority  to  issue  the 
regulation. 

b.  Signature  of  the  Environmental 
Reviewer.  The  environmental  reviewer 
is  the  individual  responsible  for 
reviewing  the  environmental  content  of 
the  document  to  ensiu'e  that  the 
environmental  analysis  and 
documentation  complies  with  NEPA, 
CEQ  regulations,  DOT,  and  FMCSA 
NEPA  policies  and  procedures. 

For  Administrator-initiated  actions, 
including  those  where  document 
preparation  has  been  delegated  to  the 
Field,  the  environmental  reviewer  must 
be  a  member  of  the  FMCSA 
environmental  staff  in  the 
Administrator's  office. 

For  Administrator-initiated  actions 
where  docimient  preparation  has  been 
delegated  to  the  Field,  the 


environmeival 
to  the  Field 
must  be 
corresponddm 
Administratpr 
office. 


Administratpr  may  also  delegate 

review  of  the  document 
However,  such  delegation 
doc^unented  in  formal 
ce  between  the 
and  the  applicable  Field 


For  Field  nitiated  actions,  the 
environmen  :al  reviewer  must  be  a 
member  of  t  le  environmental  staff  in 
that  organiz  ition.  For  actions  initiated 
by  Headquajters  Units,  Divisions,  and 
Offices,  the  mvironmental  reviewer 
must  be  a  m  jmber  of  the  FMCSA 
Headquartei  s  environmental  staff.  In  all 
cases,  the  er  vironmental  reviewer 
cannot  be  the  same  individual  as  the 
preparer  of  the  NEPA  document. 

c.  Signature  of  the  Environmental 
Project  Man  iger.  For  NEPA  documents 
that  are  prej  ared  with  in-house  staff, 
the  FMCSA  staff  member  coordinating 
the  preparat  on  of  the  environmental 
document  is ,  and  signs  as,  the 
"Environme  [ital  Project  Manager."  The 
Environmental  Project  Manager  is 
responsible  for  the  quality  of  the 
environmental  and  technical  analysis 
and  documentation. 

(1)  If  contiactor  involvement  is 
minimal  and  only  for  part  of  the  NEPA 
document,  then  the  contractor  must  be 
included  in  the  list  of  preparers  and  the 
FMCSA  Enwronment  Project  Manager 
will  sign  as  the  Environmental  Project 
Manager. 

(2)  If  the  c  antractdr  has  major 
involvemen  in  the  preparation  of  the 
NFPA  docui  nent,  or  if  tiie  contractor 
and  the  FM(  ISA  preparer  have  equal 
involvemen  in  the  preparation,  then  the 
"cover  page  '  of  the  NEPA  document 
will  indicat<  that  the  CED  and/or 
checklist,  E^  L,  and/or  EIS  was  prepared 
by  the  contr  ictor  for  the  FMCSA  and  be 
signed  by  th  3  contractor  as  preparer,  or 
that  the  doci  imentation  was  prepared  by 
both  the  con  tractor  and  the  FMCSA  and 
be  signed  bji  the  contractor  and  the 
FMCSA  Environmental  Project  Manager 
as  preparers 

d.  Signatire  of  applicant,  contractors, 
or  other  pre  mrers.  Applicants, 
contractors,  Emd  other  preparers  must 
sign-off  on  e  nvironmental  documents  at 
the  time  the  r  submit  the  documents  to 
the  FMCSA^ 

E.  Special  A  reas  of  Consideration 

Appendix  18  for  additional 

on  evaluating  special  areas 
ion,  such  as  air  quality, 
no|se  impacts,  hazardous 
endangered  species,  the 
Historic  Preservatiola  Act, 
determinations  under 
(if  the  DOT  Act. 


See 
information 
of  considera  t 
potential 
materials. 
National 
wetlands 
section  4{f) 


ai  d 


Chapter  3.  Public  Involvement, 
Legislative,  and  Interagency 
Coordination 

A.  Citizen  Involvement  and  Public 
Notice  Process 

In  addition  to  the  information  in  this 
Chapter,  see  Appendix  15,  which 
contains  information  on  distribution  of 
EISs  and  notices  of  NEPA  related 
hearings,  meetings,  and  documents. 

1.  Public  Involvement  (40  CFR  1506.6) 

a.  The  FMCSA  will  make  diligent 
efforts  to  involve  the  public  in  preparing 
and  implementing  its  NEPA  procedures. 
The  FMCSA  will  provide  public  notice 
of  NEPA-related  hearings  and  hold  or 
sponsor  public  hearings  or  meetings 
whenever  appropriate  in  accordance 
with  statutory  requirements  applicable 
to  FMCSA.  The  FMCSA  will  make 
enviroimiental  documents  available  to 
inform  these  persons  and  agencies  who 
may  be  interested  or  affected.  The 
FMCSA  will  provide: 

(1)  Notice  in  All  Actions.  In  all  cases 
mail  notice  to  those  who  have  requested 
it  on  an  individual  action. 

(2)  Notice  in  Actions  of  National 
Concern.  In  the  case  of  an  action  with 
effects  of  national  concern,  provide 
notice  to  include  publication  in  the 
Federal  Register. 

(A)  In  addition,  the  FMCSA  will  post 
notices  and  press  releases  on  the 
FMCSA  internet  website. 

(B)  FMCSA  will  provide  notice  by 
mail  to: 

(i)  News  organizations  and  members 
of  the  public. 

(ii)  Federal,  State,  Tribal,  and  local 
government  agencies  that  have 
jurisdiction  by  law  or  special  expertise 
with  respect  to  an  environmental  impact 
involved  or  that  are  authorized  to 
develop  and  enforce  environmental 
standards,  or  those  agencies, 
organizations,  and  individuals  that  have 
expressed  a  concern  in  the  matter. 

(iii)  Those  who  have  requested  it  on 
an  individual  action;  and 

(iv)  National  organizations  reasonably 
expected  to  be  interested  in  the  matter. 
If  engaged  in  rulemaking,  the  FMCSA 
will  provide  notice  by  mail  to  national 
organizations  who  have  requested  that 
notice  regularly  be  provided.  The 
FMCSA  shall  maintain  a  list  of  such 
organizations. 

(3)  Notice  in  Actions  of  Local 
Concern.  In  the  case  of  an  action  with 
effects  primarily  of  local  concern,  the 
FMCSA  will: 

(A)  Notify  State  and  area  wide 
clearinghouse  pursuant  to  Executive 
Order  12372  entitled,  "The  President 
Intergovernmental  Review  of  Federal 
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Programs."  (see  47  PR  30959;  July  16, 
1982). 

(B)  Publish  notice  in  local  newspapers 
(in  papers  of  general  circulation  rather 
than  legal  papers). 

(C)  Publish  notice  in  newsletters  or 
provide  notice  through  other  local 
media  [e.g.,  radio,  television,  etc.)  that 
may  be  expected  to  reach  potentially 
interested  persons. 

(D)  Notity  Indian  tribes  when  effects 
may  occur  on  reservations  or  impact 
tribal  interests. 

(E)  Follow  the  affected  State's  public 
notice  procedures  for  comparable 
actions. 

(F)  Notify  potentially  interested 
community  organizations  including 
small  business  associations. 

(G)  Send  direct  mailings  to  owners 
and  occupants  of  nearby  or  affected 
property. 

(H)  Post  notice  on-  and  off-site  in  the 
area  where  the  action  is  to  be  located. 

b.  When  deciding  whether  to  hold  or 
sponsor  a  public  hearing  or  meeting, 
consider  whether  there  is: 

(1)  Substantial  environmental 
controversy  concerning  the  proposed 
action  or  substantial  interest  in  holding 
the  hearing. 

(2)  A  request  for  a  hearing  by  another 
agency  with  jurisdiction  over  the 
proposed  action  supported  by  reasons 
why  a  hearing  will  be  helpful. 

(3)  If  a  draft  EIS  is  to  be  considered 
at  a  public  hearing,  the  FMCSA  shall 
make  the  statement  available  to  the 
public  at  least  15  days  in  advance 
(unless  the  purpose  of  the  hearing  is  to 
provide  information  for  the  draft 
environmental  impact  statement). 

c.  The  FMCSA  shall  solicit 
appropriate  information  from  the 
public. 

d.  The  FMCSA  shall  explain  in  its 
public  notice  where  interested  persons 
can  get  information  or  status  reports  on 
environmental  impact  statements  and 
other  elements  of  the  NEPA  process. 

e.  The  FMCSA  shall  make  ElSs  (in 
addition  to  the  distribution  described  in 
40  CFR  1502.19).,  the  comments 
received,  and  any  underlying 
documents  available  to  the  public 
pursuant  to  the  provisions  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  without  regard  to  the  exclusion  for 
interagency  memoranda  where  such 
memoranda  transmit  comments  of 
Federal  agencies  on  the  environmental 
impact  of  the  proposed  action.  Materials 
to  be  made  available  to  the  public  shall 
be  provided  to  the  public  without 
charge  to  the  extent  practicable,  or  at  a 
fee  which  is  not  more  than  the  actual 
costs  of  reproducing  copies  required  to 
be  sent  to  other  Federal  agencies, 
including  CEQ. 


2.  Notice  of  Intent 

As  soon  as  the  decision  to  prepare  an 
EIS  has  been  made,  the  responsible 
FMCSA  officii,  via  the  Administrator, 
must  approve  and  publish  the  required 
Notice  of  Intent  (40  CFR  1508.22)  in  the 
Federal  Register.  Where  there  is  a 
lengthy  period  between  the  decision  to 
prepare  an  environmental  impact 
statement  and  the  time  of  actual 
preparation,  the  Notice  of  Intent  may  be 
published  at  a  reasonable  time  in 
advance  of  preparation  of  the  draft 
statement.  In  addition  to  publishing  the 
Notice  of  Intent  in  the  Federal  Register, 
the  FMCSA  will  provide  notices  and 
press  releases  on  the  FMCSA  internet 
website. 

3.  Intergovernmental  Review 

Responsible  FMCSA  officials  will 
provide  notice  to  other  Federal,  State, 
local,  and  tribal  government  agencies 
when  proposed  actions  are  likely  to 
involve  public  interest.  The  EA  or  EIS 
must  evidence  this  solicitation,  and 
consideration  of  the  comments  received. 

B.  Proposals  for  Legislation 

1.  Preparation 

The  originating  Associate 
Administrator  program  office  must 
ensure  completion  of  the  environmental 
analysis  and/or  documentation  for 
legislative  proposals  or  reports  on 
proposed  legislation  for  which  the 
FMCSA  is  primarily  responsible. 

2.  Processing 

An  EIS,  if  necessary,  must  be 
processed  as  required  in  paragraph  15.b. 
of  DOT  Order  5610. IC,  via  the 
Administrator  (See  40  CFR  1506.8). 

C.  Mitigating  Measures 

The  responsible  FMCSA  official  must 
assure  the  execution  and  monitoring  of 
all  mitigating  measures  committed  to  in 
any  environmental  document  (i.e.,  EA, 
FONSI,  EIS.  SEIS,  or  FEIS)  and/or 
record  of  decision  for  any  FMCSA 
action.  When  implementing  decisions, 
the  FMCSA  shall: 

1.  Include  appropriate  conditions  in 
grants,  permits,  regulations  or  other 
approvals; 

2.  Condition  funding  or  actions  on 
mitigation; 

3.  Upon  request,  inform  cooperating 
or  commenting  agencies  on  progress  in 
carrying  out  mitigation  measures  which 
they  have  proposed  and  which  were 
adopted;  and 

4.  Upon  request,  make  available  to  the , 
public  the  results  of  relevant 
monitoring. 


D.  Inter-Agency  Coordination 

1 .  Lead  Agencies  and  Cooperating 
Agencies 

The  FMCSA  will  request  the 
participation  of  each  Cooperating 
Agency  in  the  NEPA  process  at  the 
earliest  possible  time.  The  FMCSA  will 
coordinate  and  integrate  State  and 
Tribal  processes  early  in  the  NEPA 
process.  When  FMCSA  is  a  Lead 
Agency,  it  will  use  the  environmental 
analysis  and  proposals  of  Cooperating 
Agencies  with  jurisdiction  by  law  or 
special  expertise,  to  the  maximum 
extent  possible. 

a.  Lead  Agency  Designation.  For  Field 
office  actions,  the  program  office  in  the 
Field  will  assume  responsibility  for 
maintaining  FMCSA  lead  agency  status. 
The  Chief  of  the  responsible 
Administrator-level  program  office  will 
assume  this  responsibility  for 
Administrator-originated  actions.  The 
Administrator  will  designate  the 
responsible  Field  Administrator  for 
maintaining  FMCSA  lead  agency  status 
in  extraordinary  circumstances  (e.g.. 
when  an  action  transcends  or  involves 
more  than  one  Field  office,  etc.). 

b.  Proactively  Soliciting  Cooperating 
Agencies.  FMCSA  will  actively  consider 
designation  of  Federal  and  non-Federal 
cooperating  agencies  in  the  preparation 
of  its  analyses  and  documentation 
required  by  NEPA.  and  will  ensure  that 
FMCSA  actively  participates  as  a 
cooperating  agency  in  other  agencies' 
NEPA  processes.  Stakeholder 
involvement  is  important  to  ensure 
decisionmakers  have  the  environmental 
information  necessary  to  make  informed 
and  timely  decisions  efficiently.  One  of 
the  benefits  of  Cooperating  Agency 
participation  in  NEPA  analyses  includes 
enhcincing  agencies'  ability  to  adopt 
environmental  documents  by  allowing 
adoption  of  an  EIS  without  recirculating 
it  as  a  draft  EIS. 

(1)  Cooperating  Agency  Designation. 
FMCSA  shall  determine  if  Federal  and 
non-Federal  agencies  are  interested  and 
appear  capable  of  assuming  the 
responsibilities  of  becoming  a 
cooperating  agency  under  40  CFR 
1501.6.  If  invited.  Federal,  State,  Tribal 
and  local  agencies  that  elect  not  to  be 
included  as  cooperating  agencies, 
should  stil!  be  considered  for  inclusion 
in  interdisciplinary  teams  engaged  in 
the  NEPA  process  and  on  distribution 
lists  for  review  and  comment  on  the 
NEPA  documents. 

iA)  If  the  FMCSA  determines  that 
cooperating  agencies  will  be  useful  in 
the  development  and  preparation  of  EAs 
and  EISs,  it  will  notify,  in  writing,  those 
Federal  and  non-Federal  agencies  that 
may  be  interested  of  assuming  the 
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responsibilities  of  becoming  a 
cooperating  agency.  The  FMCSA  may 
consider  the  following  factors,  as 
appropriate  on  a  case-by  case  basis,  for 
determining  whether  to  invite,  decline, 
or  end  cooperating  agency  status: 

(i)  Whether  the  agency  has 
jurisdiction  by  law  (40  CFR  1508.15) 
(e.g..  Does  the  agency  have  authority  to 
approve,  veto,  or  finance  a  proposal  or 
portions  of  a  proposal?); 

(ii)  Does  the  cooperating  agency  have 
the  special  expertise  (40  CFR  1508.26) 
needed  to  help  the  lead  agency  to: 

(a)  Meet  a  statutory  responsibility; 

(b)  Carry  out  an  agency  mission; 

(c)  Meet  related  program  expertise  or 
experience;  or 

(d)  Meet  the  objectives  of  regional. 
State,  and  local  land  use  plans,  policies 
and  controls  (40  CFR  1502.16(c))? 

(iii)  Does  the  agency  understand  what 
cooperating  agency  status  means  and 
can  it  legally  enter  into  an  agreement  to 
be  a  cooperating  agency? 

(iv)  Can  the  cooperating  agency 
participate  during  scoping  and/or 
throughout  the  preparation  of  the 
analysis  and  documentation  as 
necessary  and  meet  milestones 
established  for  completing  the  process? 

(v)  Can  the  cooperating  agency,  in  a 
timely  manner,  aid  in: 

(a)  Identifying  significant 
environmental  issues,  including  aspects 
of  the  human  environment  (40  CFR 
1508.14)  and  natiu^l,  social,  economic, 
energy,  urban  quality,  historic  and 
cultural  issues  (40  CFR  1502.16)? 

(b)  Eliminating  minor  issues  from 
further  study? 

(c)  Identifying  issues  previously  the 
subject  of  environmental  review  or 
study? 

(d)  Identifying  the  proposed  action's 
relationship  to  the  objectives  of 
regional.  State  and  local  land  use  plans, 
policies  and  controls  (40  CFR 
1502.16(c))? 

(vi)  Can  the  cooperating  agency  assist 
in  preparing  portions  of  the  review  and 
analysis  and  resolving  significant 
environmental  issues  to  support 
scheduling  and  critical  milestones? 

(vii)  Can  the  cooperating  agency 
provide  resources  to  support  scheduling 
and  critical  milestones,  such  as: 

(a)  Personnel?  Consider  all  forms  of 
assistance  (e.g.,  data  gathering, 
surveying;  compilation;  research). 

(b)  Expertise?  This  includes  technical 
or  subject  matter  expertise. 

(c)  Funding?  Examples  include 
funding  for  personnel,  travel  and 
studies. 

(d)  Models  and  databases?  Consider 
consistency  and  compatibility  with  lead 
and  other  cooperating  agencies' 
methodologies. 


(e)  Facilit  es,  equipment  and  other 
services?  Tl  is  type  of  support  is 
especially  relevant  for  smaller 
governmental  entities  with  limited 
budgets. 

(viii)  Doe  ;  the  agency  provide 
adequate  lei  id-time  for  review  and  do 
the  other  ag  sncies  provide  adequate 
time  for  rev  ew  of  documents,  issues, 
and  analyse  5? 

(ix)  Can  t  le  cooperating  agency(s) 
accept  the  I  sad  agency's  final 
decisionma  cing  authority  regarding  the 
scope  of  the  analysis,  including 
authority  to  define  the  purpose  and 
need  for  the  proposed  action?  For 
example,  is  an  agency  unable  or 
unwilling  t(  \  develop  information/ 
analysis  of  i  Itematives  they  favor  and 
disfavor? 

(x)  Are  th  i  agency(s)  able  and  willing 
to  provide  qata  and  rationale  underlying 
the  analyse!  or  assessment  of 
alternatives ' 

(xi)  Does  he  agency  release 
predecision  il  information  (including 
working  drs  fts)  in  a  manner  that 
undermines  or  circumvents  the 
agreement  1 3  work  cooperatively  before 
publishing  i  Iraft  or  final  analyses  and 
documents'  Disagreeing  with  the 
published  c  raft  or  final  analysis  should 
not  be  a  gro  and  for  ending  cooperating 
agency  stati  s.  Agencies  must  be  alert  to 
situations  v  here  State  law  requires 
release  of  ir  formation. 

(xii)  Does  the  agency  consistently 
misrepresei  t  the  process  or  the  findings 
presented  ii  i  the  analysis  and 
documental  ion? 

(B)  Agenc  ies  responsible  for  NEPA 
analysis  are  urged  to: 

(i)  Set  tin  e  limits; 

(ii)  Assig]  I  milestones; 

(iii)  Assij  i  responsibilities  for 
analysis  an(  documentation: 

(iv)  Speci  y  scope  and  detail  of  the 
cooperating  agency's  contribution; 

(v)  Establ  sh  other  appropriate 
ground-rule  s  addressing  issues  such  as 
availability  of  pre-decisional 
information ;  and 

(vi)  In  ap  )ropriate  cases,  document 
their  expec  ations,  roles,  and 
responsibilities  (e.g..  Memorandum  of 
Agreement  jr  Understanding,  or 
correspond!  ince). 

(2)  Agenc  ies  That  Decline  Cooperating 
Agency  Sta  us.  Federal  agencies  that 
decline  to  a  :cept  cooperating  agency 
status  in  wl  lole  or  in  part  are  obligated 
to  respond  o  the  request.  A  copy  of 
their  respoi  se  should  be  provided  to 
CEQ  (40  CF  ?  1501.6(c)).  If  an  agency 
refuses  to  p  irticipate,  FMCSA  shall 
provide  the  agency  refusing  to 
participate  vith  a  draft  EIS  for 
comment.  P  egative  and/or  controversial 


comments  may  be  referred  to  CEQ  for 
resolution  via  the  Administrator. 

(3)  Declining  an  agency's  request  to 
participate. 

(A)  If  the  FMCSA  disagrees  with  the 
request  by  an  agency  to  participate  in 
the  development  of  an  EA  or  EIS,  the 
Associate  Administrator  for  Policy  and 
Program  Development  (MC-PR)  will 
contact  the  requesting  agency's 
responsible  official  to  have  a  meeting  to 
discuss  the  matter  and  attempt  to 
resolve  the  issues  the  FMCSA  has 
against  participating. 

(B)  If  no  agreement  can  be  reached 
between  the  requesting  agency  and 
FMCSA: 

(i)  The  Associate  Administrator  for 
Policy  and  Program  Development  will 
prepare  a  letter  for  the  FMCSA 
Administrator's  signature  declining  to 
participate  with  the  requesting  agency. 

(ii)  The  letter  will  provide  the  specific 
reasons  why  the  FMCSA  believes  it 
should  not  or  cannot  participate  with 
the  cooperating  agency's  request. 

(iii)  The  FMCSA  will  coordinate  its 
letter  of  declination  with  OST's  Office 
of  the  Assistant  Secretary  for 
Transportation  Policy  (P-1)  before  the 
FMCSA  Administrator  signs  and 
transmits  this  letter  of  declination  to  the 
cooperating  agency  and  CEQ. 

c.  CEQ  Resolution.  Request  for 
Council  on  Environmental  Quality 
(CEQ)  resolution  concerning  lead 
agency  designation  must  be  made  via 
the  Administrator.  The  Administrator 
will  contact  CEQ  for  resolution  of 
environments  issues. 

d.  Adverse  Comments  and  Delays. 
Matters  to  be  discussed  with  the 
Coimcil  on  Environmental  Quality 
(CEQ)  must  be  coordinated  with  the 
Administrator. 

2.  Distribution  of  Envirorunental 
Documents 

a.  FMCSA  will  provide  a  written 
notification  to  State,  area-wide,  regional, 
local,  and  tribal  officials  through  the 
State  process  or  otherwise,  of  any  plan 
or  project  proposed  in  the  State  or 
locality.  Where  the  effect  of  an  action  or 
rulemaking,  etc.,  crosses  State/tribal 
lines,  the  FMCSA  will  notify  each  entity 
of  the  proposal.  Notification  must  take 
place  at  the  earliest  practicable  time  in 
project  plaiming.  The  notification  must 
contain  all  of  the  following: 

(1)  Name  of  the  organization 
proposing  the  project. 

(2)  Geographic  location  of  the  project. 

(3)  Brief  description  of  the  project  that 
will  ensure  appropriate  distribution. 

(4)  Program  to  be  supported  by  the 
project. 

(5)  Date  on  which  the  actual 
development,  construction,  or  other 
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activities  involved  in  the  physical 
implementation  of  the  project  is 
scheduled  to  begin. 

b.  In  areas  where  no  State 
clearinghouse  process  exists,  forward 
the  notification  letter  directly  to  affected 
State,  area,  regional,  local,  and  tribal 
entities  with  instructions  to  review  and 
coordinate  the  project. 

c.  It  is  recommended  that  interagency 
distribution  of  Environmental 
Assessments  or  Environmental  Impact 
Statements  be  handled  using  a  "Public 
Notice"  type  cover  letter  addressed  to 
"All  Interested  Parties."  It  should 
announce  the  availability  of  the  EA,  EIS, 
or  SEIS,  describe  the  project,  review 
environmental  considerations,  and 
solicit  comments.  This  practice 
eliminates  the  need  for  individual 
distribution  letters. 

3.  Adopting  Environmental  Documents 
Prepared  by.  Other  Agencies 

a.  Summary. 

(1)  Some  FMCSA  actions  can  be  taken 
based  on  environmental  documentation 
that  has  been  prepared  by  another 
Federal  agency.  The  CEQ  Regulations 
(40  CFR  1506.3)  encourage  agencies  to 
adopt  the  environmental  documentation 
of  other  Federal  agencies  whenever 
possible  to  reduce  costs  and  processing 
time  of  Federal  actions.  This  adoption 
may  be  complicated  due  to  difference  in 
internal  agency  judgment. 

(2)  In  order  to  adopt  another  agency's 
environmental  documentation  the 
FMCSA  must  be  in  agreement  with  the 
content  and  findings  of  the  document. 

b.  Specific  Procedures.  The  following 
procedures  must  be  adhered  to  when 
adopting  enviromnental  documents 
produced  by  other  agencies: 

(l)  EnvironmentaiAssessments  (EAs). 
EAs  produced  by  another  agency  may  be 
adopted.  The  responsible  FMCSA 
official  must  ensure  that  the  EA 
prepared  for,  or  by,  the  other  agency  is 
adequate  for  FMCSA's  purposes.  If  the 
EA  is  in  fact  adequate  from  a  NEPA 
standpoint  and  meets  FMCSA 
requirements,  the  FMCSA  may  adopt 
the  document.  In  doing  so,  the  FMCSA 
accepts  the  EA  and  takes  full 
responsibility  for  its  scope  and  content. 

Should  review  of  the  EA  by  the 
responsible  FMCSA  official  conclude  in 
a  Finding  of  No  Significant  Impact 
(FONSI),  a  FONSI  statement  must  be 
prepared  and  should  follow  the  format 
provided  in  Appendix  7.  The  FONSI 
should  be  attached  to  the  front  of  the 
EA.  The  use  of  Appendix  7  serves  both 
as  a  statement  adopting  the  lead 
agency's  EA  and  as  a  Finding  of  No 
Significant  Impact  for  the  FMCSA.  A 
separate  adoption  statement  is  not 
needed. 


When  the  responsible  FMCSA  official 
determines  that  the  lead  agency's  EA  is 
not  adequate,  the  EA  must  be 
supplemented  or  rewritten.  This  may  be 
done  by  the  lead  agency  at  the  request 
of  the  FMCSA.  Should  the  lead  agency 
be  unable  to  do  so,  or  refuse,  the 
responsible  FMCSA  official  must  ensure 
that  the  EA  is  supplemented  or 
rewritten,  as  appropriate.  In  this 
instance,  the  FMCSA  does  not  adopt  the 
lead  agency's  document.  The  lead 
agency's  EA  becomes  the  basis  for  the 
FMCSA's  EA,  and  is  incorporated  in  the 
FMCSA  EA  to  the  extent  it  is  adequate. 

(2)  Finding  of  No  Significant  Impact 
(FONSI).  A  FONSI  statement  itself  may 
not  be  adopted.  However,  an  EA 
resulting  in  a  FONSI  may  be  adopted  as 
discussed  in  Section  D.4.b.{l)  of  Chapter 
3. 

(3)  Environmental  Impact  Statement 
(EIS).  The  FMCSA  may  adopt  the  EIS  of 
another  agency  if  the  EIS  adequately 
addresses  the  impacts  of  the  project 
within  the  FMCSA's  area  of  jurisdiction 
and  concern.  The  FMCSA  may  either 
adopt  the  entire  EIS  or  just  a  portion  of 
it,  in  accordance  with  the  procedures 
described  in  40  CFR  1506.3.  When 
adopting  the  EIS  of  another  agency,  the 
responsible  FMCSA  official  must  state 
that  the  FMCSA  has  adopted  another 
agency's  EIS  in  the  Record  of  Decision. 
A  suggested  format  for  the  statement  is 
as  follows: 

"After  an  independent  review  of 
(specify  lead  agency)  Environmental 
Impact  Statement,  I  have  determined 
that  the  document  adequately  addresses 
the  impacts  of  the  (specify  action(s)). 
Therefore,  I  hereby  adopt  the  (specify 
entire  EIS  or  portion  thereof)." 

4.  Review  of  Envfroiunental  Statements 
Prepared  by  Other  Agencies 

Comments  on  Non-FMCSA  EISs.  In 
many  instances,  other  Federal  agencies 
will  submit  copies  of  their  EIS  to  the 
FMCSA  for  review.  One  copy  of  all 
FMCSA  comments  must  be  sent  to  the 
Administrator  and  DOT  (P-l). 

5.  Pre-Decision  Referrals  to  the  Council 
on  Environmental  Quality 

DOT  Lead  Agency  Proposals.  Field 
Offices  and  Administrator-level  program 
offices  receiving  a  notice  of  intended 
referral  from  another  agency  must 
provide  DOT  (P-l)  with  a  copy  of  the 
notice  via  the  Administrator. 

Appendix  2 — FMCSA  Categorical 
Exclusions  (CE) 

The  following  are  actions  that,  unless 
consideration  of  the  factors  in  Section  D.3.a. 
of  Chapter  2  triggers  the  need  to  conduct 
further  analysis,  are  categorically  excluded 
from  further  analysis  and  documentation  in 


an  environmental  assessment  or 
environmental  impact  statement.  These 
categories  of  activities  have  been  found  by 
FMCSA  to  not  have  the  potential  to 
significantly  affect  the  quality  of  the  human 
environment,  except  when  "extraordinary 
circumstances"  are  involved.  (Note:  Where 
there  is  the  potential  for  extraordinary 
circumstances,  an  environmental  checklist 
must  be  completed  to  determine  whether  the 
circumstances  warrant  further  analysis  in  an 
EA  or  EIS.  Ordinarily,  documentation  of  a. 
decision  regarding  the  applicability  of  a 
categorical  exclusion  and  the  basis  for  that 
decision  should  be  limited  to  the  space  of 
one  page.  If  more  detailed  justification  is 
considered  necessary,  the  decisionmaker 
should  consider -whether  an  environmental 
assessment  is  a  more  appropriate  level  of 
documentation.) 

1.  Administration  i 

a.  Preparation  of  guidance  documents  that 
implement  decisions  authorized  by  the 
applicable  FMCSAs  Office  of  Business 
Operations  Directive  or  other  Federal  agency 
regulations,  procedures,  manuals,  internal 
Orders,  and  other  guidance  documents  not 
required  to  be  published  in  the  Federal 
Register  under  the  Administrative  Procedure 
Act,  5  U.S.C.  552(a)(1). 

b.  Routine  intra-agency  personnel,  fiscal, 
and  administrative  activities,  actions, 
procedures,  and  policies  which  clearly  do 
not  have  environmental  impacts,  such  as, 
hiring,  recruiting,  processing  and  paying  of 
personnel,  and  recordkeeping. 

c.  Routine  procurement  and  contract 
activities  and  actions  for  goods  and  services, 
including  office  supplies,  equipment,  mobile 
assets,  and  utility  services  for  routine 
administration,  operation,  and  maintenance 
in  accordance  with  Executive  Orders  13101, 
13148,  and  other  applicable  Executive  Orders 
and  Departmental  policies  regarding 
"greening  the  government." 

d.  Decisions  to  set  up  or  decommission 
equipment  or  temporarily  discontinue  use  of 
facilities  or  equipment,  such  as: 

(1)  Noise  pollution  monitors  used  in 
enforcement  of  the  Noise  Control  Act  of 
1972. 

(2)  Radioactive  material  detectors  used  in 
enforcement  of  the  Hazardous  Material 
Transportation  Acts. 

-{3)  FMCSA-owned  commercial  motor 
vehicles  used  in  the; 

(A)  Office  of  Enforcement  and  Program 
Delivery: 

(B)  Office  of  Research  and  Technology;  or 

(C)  Commercial  Vehicie  platform  of  the 
Intelligent  Vehicle  Initiative. 

This  does  not  preclude  the  need  to  review 
decommissioning  under  Section  106  of  the 
National  Historic  Preservation  Act. 

e.  Routine  and  permitted  movement  of 
agency  personnel  and  equipment,  and  the 
routine  movement,  handling,  and 
distribution  of  non-hazardous  and  hazardous 
materials  and  wastes  incidental  to  the  routine 
and  permitted  movement  of  personnel  and 
equipment  in  accordance  with  applicable' 
regulations.  Examples  would  include  moving 
personnel  from  the  Boise,  Idaho.  Division 
Office  to  the  Pierre,  South  Dakota.  Division 
Office  or  moving  the  agency's  Intelligent 
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Transportation  System/Commercial  Vehicle 
Operation  Technology  Truck  working  display 
from  McLean,  Virginia,  to  an  awareness 
training  venue  in  Oak  Ridge,  Tennessee. 

f.  Personnel  and  other  administrative 
actions  associated  with  consolidations, 
reorganizations,  or  reductions  in  force  ^ 
resulting  from  identified  inefficiencies, 
reduced  personnel  or  funding  levels,  skill 
imbalances,  or  other  similar  causes. 

g.  Financial  assistance  or  procurements  for 
motor  carrier  activities  that  do  not  commit 
the  FMCSA  or  its  applicants  to  a  particular 
course  of  action  affecting  the  environment. 

h.  Hearings,  meetings,  or  public  affairs 
activities  held  at  locations  developed  for 
such  activities. 

2.  Purchase,  Lease,  and  Acquisitions 

Lease  of  space  in  buildings  or  towers  for 
a  firm-term  of  one  year  or  less  when  the 
intended  use  is  in  conformity  with  current 
uses. 

3.  Operations 

Realignment  of  mobile  assets,  including 
motor  vehicles,  to  existing  operational 
facilities  that  have  the  capacity  to 
accommodate  such  assets  or  where 
supporting  infrastructure  changes  will  be 
minor  in  nature  to  perform  as  new  terminals 
or  for  repair  and  overhaul. 

Note.  If  the  realignment  would  result  in 
more  than  a  one  for  one  replacement  of  assets 
at  an  existing  facility,  then  the  checklist 
required  for  this  CE  must  specifically  address 
whether  such  an  increase  in  assets  could 
trigger  the  potential  for  significant  impacts  to 
protected  speeies  or  habitats  before  use  of  the 
CE  can  be  approved.  . 

4.  Data  Gathering,  Review  of  Environmental 
Tests,  Studies,  Analyses  and  Reports,  and 
Research  Activities 

a.  Data  gathering,  information  gathering, 
and  studies  that  involve  no  detectable 
physical  change  to  the  environment. 

b.  Research  activities  that  are  in 
accordance  with  inter-agency  agreements  and 
which  are  designed  to  improve  or  upgrade 
the  FMCSA's  ability  to  manage  its  resources. 
Examples  of  these  resources  would  include 
FMCSA's  stored  data,  its  assets,  and  its 
properties,  including  its  Intelligent 
Transportation  System/Commercial  Vehicle 
Operation  Technology  Trucks  and  its  Safety 
Trucks. 

c.  Environmental  studies  undertaken  to 
define  the  elements  of  a  proposal  or 
alternatives  sufficiently  so  that  the 
environmental  effects  may  be  assessed. 

d.  Contracts  for  activities  conducted  at 
established  laboratories  and  facilities,  to 
include  contractor-operated  laboratories  and 
facilities,  on  FMCSA-contracted  property 
where  all  airborne  emissions,  waterborne 
efHuents,  external  radiation  levels,  outdoor 
noise,  and  solid  and  bulk  waste  disposal 
practices  are  in  compliance  with  existing 
applicable  Federal.  State,  and  local  laws  and 
regulations. 

e.  Planning  and  technical  studies  that  do 
not  contain  recommendations  for 
authorization  or  funding  for  future 
construction,  but  may  recommend  further 
study.  This  includes  engineering  efforts  or 
environmental  studies  undertaken  to  define 
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(5)  Public  education  and  awareness;  and 

(6)  Data  collection;  and  provide 
reimbursement  for: 

(A)  Personnel  expenses; 

(B)  Equipment  and  travel  expenses; 

(C)  Indirect  expenses  for: 

(i)  Facilities  (not  including  fixed  scales, 
real  property,  land  or  buildings)  used  to 
conduct  inspections  or  house  enforcement 
personnel.  Examples  of  facilities  would 
include  a  motor  vehicle  trailer  for  inspection 
personnel  to  take  cover  while  doing 
paperwork  during  a  roadside  inspection; 

(ii)  Support  staff; 

(iii)  Equipment  to  the  extent  they  are 
measurable  and  recurring  [e.g.,  rent  and 
overhead  and  maintenance  and  minor 
improvements); 

(iv)  Expenses  related  to  data  acquisition, 
storage,  and  analysis;  and 

(v)  Clerical  and  administrative  expenses. 

g.  Regulations  implementing  procedures  to: 

(1)  Promote  adoption  and  enforcement  of 
State  laws  and  regulations  pertaining  to  CMV 
safety  that  are  compatible  with  the  FMCSRs; 

(2)  i'rovide  guidelines  for  a  continuous 
regulatory  review  of  State  laws  and 
regulations;  and 

(3)  Establish  deadlines  for  States  to  achieve 
compatibility  with  appropriate  parts  of  the 
FMCSRs  with  respect  to  interstate  commerce. 

h.  Regulations  implementing  procedures  to 
collect  fees  that  will  be  charged  for  motor 
carrier  registration  and  insurance  for  the 
following  activities: 

(1)  Application  filings; 

(2)  Records  searches;  and 

(3)  Reviewing,  copying,  certifying  and 
related  services. 

i.  Regulations  implementing  procedures  for 
which  motor  carriers  and  brokers  designate 
their  agents  (persons)  for  whom  court  process 
may  be  served,  describing  activities,  such  as; 

(1)  The  forms  upon  which  the  carrier  can 
make  the  designations; 

(2)  The  eligible  persons  that  can  be  agents, 
and  how  carriers  shall  make  the  designations 
in  each  State  in  which  it  is  authorized  to 
operate  and  for  each  State  traversed  during 
such  operations,  and 

(3)  Where  such  designations  must  be  made, 
j.  Regulations  implementing  uniform 

Single-State  registration  procedures  for  motor 
carriers  registered  with  the  Secretary  of 
Transportation. 

k.  Regulations  for  all  brokers  ^  of 
transportation  by  motor  vehicles  that 
describe  the  following  activities: 

(1)  The  duties  and  obligations  of  a  broker; 

(2)  The  records  and  "accounts  a  broker  must 
keep; 

(3)  The  type  of  brokerage  service  the  broker 
must  perform;  and 

(4)  The  charges  and  compensation  a  broker 
is  entitled  to  receive. 

1.  Regulations  requiring  every  motor  carrier 
to  issue  and  keep  a  receipt  or  bill  of  lading 
(or  record)  for  property  tendered  for 


practices  or  procedures  to  ensure  compliance  with 
the  applicable  Federal  safety  regulations. 

'A  "broker"  is  a  person  who,  for  compensation, 
arranges,  or  offers  to  arrange,  the  transportation  of 
property  by  an  authorized  motor  carrier.  The  broker 
has  accepted  the  shipments  and  is  legally  bound  to 
transport  them. 
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transportation  in  interstate  or  foreign 
commerce  containing  such  information  as: 

(1)  What  must  be  contained  on  the  receipt; 
and 

(2)  Who  shall  be  given  the  original  freight 
bill  and  who  shall  be  given  a  copy,  as  well 
as  how  it  can  be  transmitted  to  the  payer. 

m.  Regulations  implementing  procedures 
applicable  to  the  operations  of  household 
good  carriers  engaged  in  the  transportation  of 
household  goods,*  for  the  following 
activities: 

(1)  The  information  that  carriers  must  give 
to  prospective  shippers  prior  to  holding 
themselves  out  to  perform  such  service; 

(2)  How  carriers  are  to  estimate  the 
shipping  costs  which  the  shippers  will  be 
required  to  pay  for  these  shipments; 

(3)  How  to  determine  the  weight  of  the 
shipments  prior  to  assessing  any  shipping 
charges; 

(4)  How  to  accept  shipments  and  provides 
carrier  notification  of  delay; 

(5)  The  liability  of  carriers;  and  , 

(6)  How  to  file  complaints. 

n.  Regulations  that  apply  to  actions  by 
motor  carrie-s  registered  with  the  Secretary 
to  transport  property  for  the  following: 

(1)  The  leasing  of  equipment  (e.g..  a  motor 
vehicle,  straight  truck,  tractor,  semi-trailer, 
full  trailer,  any  combination  of  these  and  any 
other  type  of  equipment  used  by  authorized 
carriers  in  the  transportation  of  property  for- 
hire)  with  which  to  perform  transportation 
regulated  by  the  Secretary; 

(2)  The  leasing  of  equipment  to  motor 
private  carriers  or  shippers; 

(3)  The  interchange  of  equipment  between 
motor  common  carriers  in  the  performance  of 
transportation  regulated  by  the  Secretary; 

(4)  To  provide  written  lease  requirements 
for  authorized  carriers  that  do  not  own  their 
transportation  equipment;  and 

(5)  To  set  forth  requirements  for  carriers  to 
obtain  exemptions  for  lease  arrangements. 

o.  Regulations  that  apply  to  the 
transportation  by  motor  vehicle  of  C.O.D. 
shipments  by  all  common  carriers  of  property 
subject  to  49  U.S.C.  13702.  except  such 
transportation  which  is  auxiliary  to  or 
supplemental  of  transportation  by  railroad 
and  performed  on  railroad  bills  of  lading,  and 
for  such  transportation  that  is  performed  by 
freight  forwarders  and  on  freight  forwarder 
bills  of  lading  for  the  following  activities: 

(1)  Tariff  filing  requirements; 

(2)  Extension  of  credit  to  shippers; 

(3)  Presentation  of  freight  bills;  and 

(4)  Computing  time  for  shipments. 

p.  Regulations  that  govern  the  processing 
of  claims  for  overcharge,  duplicate  payment, 
or  over-collection  for  the  transportation  of 
property  in  interstate  commerce  or  foreign 
commerce  by  motor  carriers  for  information 
concerning  how  to  document  and  investigate 
claims,  keep  records,  and  dispose  of  claims. 

q.  Regulations  implementing  preservation 
of  records  procedures  for  motor  carriers  and 
brokers,  and  household  freight  forwarders  for 
the  types  of  records  that  must  be  retained  and 


""Household  goods"  means  personal  effects  and 
property  used  or  to  be  used  in  a  dwelling  when  a 
part  of  the  equipment  or  supply  of  such  dwelling 
and  such  other  similar  property  ss  the  FMCSA  may 
provide  by  regulation. 


the  retention  periods  (e.g.,  until  expiration  or 
termination  plus  3  years,  3  years,  etc.). 

r.  Regulations  implementing  controlled 
substances  and  alcohol  use  and  testing 
procedures  designed  to  help  prevent 
accidents  and  injuries  resulting  from  the 
misuse  of  alcohol  or  use  of  controlled 
substances  by  drivers  of  commercial  motor 
vehicles  and  apply  to  every  person  and  all 
employers  of  such  persons  who: 

(1)  Operate  a  commercial  motor  vehicle  (as 
defined  in  49  CFR  382.107)  in  commerce  in 
any  State;  and 

(2)  Are  required  by  49  CFR  part  383  to 
possess  a  commercial  driver's  license  (CDL). 

(3)  Examples  of  the  topics  covered  include 
rules  prescribing  activities  for: 

(A)  Pre-employment  controlled  substances 
test  requirements; 

(B)  Random,  post  accident,  reasonable 
suspicion,  return  to  duty  and  follow-up 
alcohol  and  controlled  substances  testing 
procedures  for  employers  and  employees; 

(C)  Random  testing  rates, 

(D)  Requirements  for  drivers  to  report 
immediStely  to  a  specimen  collection  site; 
and 

(E)  An  action  required  by  employers  if  an 
employee  has  a  positive  test  result,  and 
recordkeeping. 

s.  Regulations  intended  to  help  reduce  or 
prevent  truck  and  bus  accidents,  fatalities, 
and  injuries  by  requiring  drivers  to  have  a 
single  commercial  motor  vehicle  driver's 
license  and  by  disqualifying  drivers  who 
operate  commercial  motor  vehicles  in  an 
unsafe  manner  and  provide  for: 

(1)  A  prohibition  against  a  commercial 
motor  vehicle  driver  having  more  than  one 
commercial  motor  vehicle  driver's  license; 

(2)  A  requirement  for  drivers  to  notify  their 
current  employer  and  State  of  domicile  of 
certain  convictions; 

(3)  A  requirement  for  drivers  to  provide 
previous  employment  information  when 
applying  for  employment  as  an  operator  of  a 
commercial  motor  vehicle; 

(4)  A  prohibition  against  an  employer 
allowing  a  person  with  a  suspended  license 
to  operate  a  commercial  motor  vehicle; 

(5)  Periods  of  disqualification  and 
penalties  for  those  persons  convicted  of 
certain  criminal  and  other  offenses  and 
serious  traffic  violations,  or  subject  to  any 
suspensions,  revocations,  or  cancell  itions  of 
certain  driving  privileges;  testing  and 
licensing  requirements  for  commercial  motor 
vehicle  operators; 

(6)  A  requirement  for  States  to  give 
knowledge  and  skills  tests  to  all  qualified 
applicants  for  commercial  drivers'  licenses 
which  meet  the  Federal  standard;  and 

(7)  Requirements  for  the  State-issued 
commercial  license  documentation. 

t.  Regulations  to  ensure  that  the  States 
comply  with  the  provisions  Of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986,  by: 

(1)  Including  the  minimum  standards  for 
the  actions  States  must  take  to  be  in 
substantial  compliance  with  each  of  the 
statutory  requirements  of  49  U.S.C.  31311(a); 
and 

(2)  H&ving  the  appropriate  laws, 
regulations,  programs,  policies,  procedures 
and  information  systems  concerning  the 


qualification  and  licensing  of  persons  who 
apply  for  a  commercial  driver's  license,  and 
persons  who  are  issued  a  commercial  driver's 
license. 
And,  establish  procedures  for: 

(1)  Determining  whether  a  State  is  in 
compliance  with  the  rules  of  this  part;  and 

(2)  The  consequences  of  State 
noncompliance.  " 

u.  Regulations  implementing  rules  of 
practice  for  motor  carrier,  broker,  freight 
forwarder  and  hazardous  materials 
proceedings  before  the  Assistant 
Administrator/Chief  Safety  Officer,  under 
applicable  provisions  of  the  Federal  Motor 
Carrier  Safety  Regulations  (49  CFR  parts  350- 
399),  including  the  commercial  regulations 
(49  CFR  parts  360-379)  and  the  Hazardous 
Materials  Regulations  (49  CFR  parts  171-180) 
to  determine  whether: 

(1)  A  motor  carrier,  property  broker,  freight 
forwarder,  or  its  agents,  employees,  or  any 
other  person  subject  to  the  jurisdiction  of  the 
FMCSA.  has  failed  to  comply  with  the 
provisions  or  requirements  of  applicable 
statutes  and  the  corresponding  regulations; 
and, 

(2)  To  issue  an  appropriate  Order  to 
compel  compliance  with  the  statute  or 
regulation,  assess  a  civil  penalty,  or  both  if 
such  violatic.is  are  found. 

v.  Regulations  prescribing  the  minimum 
levels  of  financial  responsibility  required  to 
be  maintained  ijy  motor  carriers  of  property 
and  passengers  operating  motor  vehicles  in 
interstate,  foreign,  or  intrastate  commerce. 

w.  Regulations  to  enable  States  to  enter 
into  cooperative  agreements  with  the  FMCSA 
to  enforce  the  safety  laws  and  regulations  of 
a  State  and  the  agency  concerning  motor 
carrier  transportation  by  filing  a  written 
acceptance  of  the  terms. 

X.  Regulations  implementing  procedures 
for  the  issuance,  amendment,  revision.and 
rescission  of  Federal  motor  carrier 
regulations  (e.g.,  the  establishment  of 
procedural  rules  that  would  provide  general 
guidance  on  how  the  agency  manages  its 
notice-and-Gomment  rulemaking 
proceedings,  including  the  handling  of 
petitions  for  waivers,  exemptions  and 
reconsiderations,  and  how  it  manages 
delegations  of  authority  to  carry  out  certain 
rulemaking  functions.). 

y.  Regulations  implementing  general 
applicability,  definitions,  general 
requirements,  and  information  as  they 
pertain  to  motor  carriers  and  commercial 
motor  vehicle  drivers. 

z.  Regulations  establishing: 

(1)  The  minimum  qualifications  for 
persons  who  drive  CMVs  as,  for.  or  on  behalf 
of  motor  carriers;  and 

(2)  The  minimum  duties  of  motor  carriers 
with  respect  to  the  qualifications  of  their 
drivers. 

aa.  Regulations  requiring  a  motor  carrier, 
its  officers,  drivers,  agents,  representatives, 
and  employees  directly  concerned  with,  or  in 
control  of  a  CMV  to  comply  with  when  they 
inspect,  repair,  and  provide  maintenance  for 
that  vehicle. 

bb.  Regulations  concerning  vehicle 
operation  safety  standards  (e.g.,  regulations 
requiring:  certain  motor  carriers  to  use 
approved  equipment  which  is  required  to  be 
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installed  such  as  an  ignition  cut-off  switch, 
or  carried  on  board,  such  as  a  Bre 
extinguisher,  and/or  stricter  blood  alcohol 
concentration  (BAG)  standards  for  drivers, 
etc.),  equipment  approval,  &nd/or  equipment 
carriage  requirements  (e.g.  fire  extinguishers 
and  flares). 

cc.  Special  local  regulations  issued  in 
conjunction  with  a  motor  vehicle  rodeo  or 
motor  vehicle  parade;  provided  that,  if  a 
permit  is  required,  the  environmental 
analysis  conducted  for  the  permit  included 
an  analysis  of  the  impact  of  the  regulations. 

dd.  Regulations  concerning  rules  of  the 
road,  traffic  services,  and  marking  of 
intelligent  transportation  systems. 

7.  Recreational  Activities  and  Events 

a.  Approval  of  recreational  activities  or 
events  (such  as  an  FMCSA  picnic)  at  a 
location  developed  or  created  for  that  type  of 
activity. 

b.  Approvals  of  motor  vehicle  rodeo  and 
motor  vehicle  parade  event  permits  for  the 
following  events: 

(1)  Events  that  are  not  located  in, 
proximate  to,  or  above  an  area  designated 
environmentally  sensitive  by  an 
environmental  agency  of  the  Federal,  State, 
or  local  government.  For  example, 
enviroimientally  sensitive  areas  may  include 
such  areas  as  critical  habitats  or  migration 
routes  for  endangered  or  threatened  species  ' 
or  important  fish  or  shellflsh  nursery  areas. 

(2)  Events  that  are  located  in,  proximate  to, 
or  above  an  area  designated  as 
environmentally  sensitive  by  an 
environmental  agency  of  the  Federal,  State, 
or  local  government  and  for  which  the 
FMCSA  determines,  based  on  consultation 
with  the  Governmental  agency,  that  the  event 
will  not  signiflcantly  affect  the 
environmentally  sensitive  area. 

Authority:  NEPA,  the  National 
Environmental  Quality  Improvenient  Act  of 
1970.  as  amended  (42  U.S.C.  4321,  et.  seq.]; 
the  Council  on  Environmental  Quality 
Regulations  at  40  CFR  Parts  1500-1508;  EKDT 
Order  5610.1C,  as  amended  on  July  13, 1982 
and  July  30,  1985;  and  49  CFR  1.73. . 

Issued  on:  September  22,  2003. 
Annette  M .  Sandberg, 
Administrator. 

[FR  Doc.  03-24426  Filed  9-25-03;  8:45  am] 
BNXING  CODE  4910-EX-P   - 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (CFR),  §§  211.9  and 
211.41  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  waiver  of 
compliance  from  certain  requirements 
of  Federal  railroad  safety  regulations. 
The  individual  petition  is  described 
below,  including  the  parties  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 


requested 
argiunents 


ind  the  petitioner's 
in  favor  of  relief. 


Burlington  Northern  and  Santa  Fe 
Railway  C  impany 

[Docket  Nui  iber  FRA-2003-15432] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  seeks  a 
waiver  of  qompliance  from  certain 
sections  ofl49  CFR  Parts  216,  Special 
Notice  andj  Emergency  Order 
Procedure3:  Railroad  Track,  Locomotive 
and  Equipment;  217,  Railroad  Operating 
Rules;  2 isi  Railroad  Operating 
Practices;  ^29,  Railroad  Locomotive 
Safety  Standards;  233,  Signal  Systems 
Reporting  Requirements;  235, 
Instructioajs  Governing  Applications  for 
Approval  gf  a  Discontinuance  or 
Material  \fodification  of  a  Signal 
System  or  Relief  from  the  Requirements 
of  Part  236  236,  Rules,  Standards,  and 
Instruction  5  Governing  the  Installation, 
Inspection,  Maintenance,  and  Repair  of 
Signal  and  Train  Control  Systems, 
Devices,  an  d  Appliances;  and  2,40, 
Qualificati(  »n  and  Certification  Of 
Locomotivi  Engineers,  under  §  211.51, 
Tests,  to  allow  them  to  develop, 
implement  and  test  technology 
designed  tc  prevent  train  authority 
violations,  averspeed  violations  and 
accidents  c  lused  by  passing  restricted 
signals  and  open  switches.  The  program 
will  enablaBNSF  to  demonstrate  and 
validate  Wibtec  Railway  Electronics 
technology!  referred  to  as  Electronic 
Train  Manj  gement  System  (ETMS), 
before  it  is  mplemented  on  a  larger 
scale. 

ETMS  is  I  non-vital  safety  overlay 
that  works  n  conjunction  with  existing 
methods  of  operation  and  signal  and 
control  sys  ems  to  protect  against  the 
consequen<  es  of  human  error.  This 
approach  p  rovides  a  "safety  net"  for 
train  opera  ions  while  retaining  the 
existing  syj  tems  as  a  primary  means  of 
coRtrol.  Bei  ;ause  these  systems  continue 
in  operatioi  i,  a  failure  or  deactivation  of 
the  ETMS  1  as  the  effect  only  of 
suspending  the  safety  enhancements 
associated  vith  the  ETMS,  without 
compromising  the  underlying  safety 
provisions  Of  existing  systems  and 
operating  rales. 

The  ETMS  safety  enhancements  are 
achieved  through  a  communication- 
based  system  that  enforces  movement 
authority  aid  speed  restrictions  for 
ETMS  equipped  trains.  Four  segments 
work  together  to  provide  the 
enforcemeilt:  The  location  segment,  the 
locomotive  segment,  the  dispatcher 
system  segment  and  the 
communications  segment.  The 
dispatcher  Segment  delivers  the 
enforceable!  authority  and  temporary 
speed  limit ;  for  each  train  under  ETMS 


control.  This  information  is  delivered 
through  the  communications  segment  to 
the  locomotive  segment.  Procedures  are 
implemented  to  ensure  the  data 
received  is  complete  and  correct. 
Failsafe  design  dictates  that  an 
undelivered  message  will  stop  the  train 
at  the  end  of  its  active  authority.  The 
locomotive  segment  confirms  the 
locomotive's  location  and  enforces  a 
train's  movement  and  speed  limits  by 
monitoring  the  train's  location  and 
speed  and  applying  the  brakes  to  stop 
the  train  if  necessary  to  prevent  a 
violation. 

The  ETMS  will  be  tested  and 
demonstrated  on  the  BNSF's  Wichita 
Falls  subdivision  in  the  State  of  Texas 
between  Fort  Worth,  milepost  0  and 
Valley  Junction,  milepost  118.4.  In 
addition  the  system  will  be  tested  and 
demonstrated  on  the  Brookfield 
subdivision  in  the  State  of  Illinois 
between  Galesbarg,  milepost  168  and 
West  Bushnell,  milepost  192.4.  Finally, 
the  system  will  be  tested  and 
demonstrated  on  the  Beardstown 
subdivision  in  the  State  of  Illinois  and 
the  Commonwealth  of  Kentucky 
between  Bushnell,  Illinois,  milepost 
159.6  and  Paducah,  Kentucky,  milepost 
239.0.  The  combined  distance  of  the  test 
territory  is  439.3  miles.  The  present 
method  of  operation  on  the  BNSF  is  by 
Track  Warrant  Control  and  Centralized 
Traffic  Control.  These  methods  of 
operation  will  not  be  affected  during  the 
ETMS  test  period. 

ETMS  testing  may  require  temporary 
changes  of  a  benign  nature  in  operating 
practices,  but  only  on  ETMS  equipped 
trains  and  only  when  a  test  is  in 
progress.  Such  changes  in  operating 
practices  will  include  ETMS 
initialization  procedures,  digital 
transmission  and  on-board  display  of 
text  authorities  and  restrictions,  on- 
board display  of  signal  aspect,  on-board 
display  of  monitored  switches, 
enforcement  limits  of  authority  and 
speed  limits/restrictions  through 
automatic  brake  applications,  and 
procedures  for  recovery  following  an 
enforcement  action. 

The  waiver  is  requested  for  a  testing 
period  commencing  August  1,  2003,  and 
extending  to  the  conclusion  of  the  test 
phase.  The  testing  period  is  not 
expected  to  exceed  one  year  and  will 
terminate  August  1,  2004,  unless  BNSF 
notifies  FRA  of  an  earlier  termination 
date. 

The  following  are  the  current  waiver 
requests  and  their  justifications. 

Section  216.13 

Special  notice  for  repairs — 
locomotive.  Waiver  is  requested  for 
ETMS  locomotives  to  the  extent  that 
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non-operation  of  ETMS  equipment 
installed  on  board,  whether  through 
malfunction  or  deactivation  shall  not  be 
construed  as  an  unsafe  condition 
requiring  special  notice  for  repairs; 
waiver  is  sought  for  non-equipped- 
ETMS-equipped  locomotives  operating 
in  the  ETMS  pilot  territory  to  the  extent 
that  the  absence  of  ETMS  equipment  on- 
board shall  not  be  construed  as  an 
unsafe  condition  requiring  special 
notice  for  repairs. 

Justification:  With  or  without  ETMS 
equipment  operating  on  board  the 
controlling  locomotive,  a  train  remains 
subject  to  existing  signal  and  control 
systems  and  to  railroad  operating  rules. 
(ETMS  is  an  overlaid  system,  enhancing 
ciurent  safety  without  affecting  the 
operation  of  existing  systems.)  ETMS 
tests  require  flexibility  in  installing, 
removing,  turning  on,  and  turning  off 
the  on-board  equipment.  The  ETMS 
tests  will  involve  only  a  small  subset  of 
locomotives  operating  in  the  pilot 
territory. 

Section  217.9 

Program  of  operational  tests  and 
inspections;  recordkeeping.  Waiver  is 
requested  exempting  operation  of  ETMS 
equipment  and  procedures  from  the 
requirements  for  operational  tests, 
inspections,  and  associated 
recordkeeping. 

Justification:  The  ETMS  pilot  is  a  test 
program  during  which  procedures  for 
using  ETMS  equipment  and  functions 
will  be  refined  and  modified.  Until  such 
procedures  are  defined,  they  cannot  be 
addressed  in  the  code  of  operating  rules, 
timetables,  and  timetable  special 
instructions  to  which  this  section 
applies. 

Section  217.11 

Program  of  instruction  on  operating 
rules;  recordkeeping;  and  electronic 
recordkeeping.  Waiver  is  requested 
exempting  operation  of  ETMS 
equipment  and  procedures  from  the 
requirements  for  instruction  and 
associated  record  keeping. 

Justification:  The  ETMS  pilot  is  a  test 
program  during  which  procedures  for 
using  ETMS  equipment  and  functions 
will  be  refined  and  modified.  Until  such 
procedures  are  defined,  they  cannot  be 
^addressed  in  the  code  of  operating  rules. 

Part  218 

[Subpart  D]  Prohibition  Against 
Tampering  With  Safety  Devices.  Waiver 
is  requested  exempting  on-board  ETMS 
equipment  from  the  requirements  of 
§§218.51,  218.53,  218.55,  218.57, 
218.59,  and  218.61  to  the  extent  that 
ETMS  equipment  on  board  a  locomotive 
shall  not  be  considered  a  "safety 


device"  subject  to  the  provisions  of  this 
subpart  at  any  time  during  the  pilot 
program. 

Justification:  The  ETMS  pilot  is  a  test 
program.  ETlvIS  tests  require  flexibility 
in  installing,  removing,  turning  on,  and 
turning  off  the  on-board  equipment. 
BNSF  requires  the  flexibility  to 
permanently  disable  or  remove  ETMS 
equipment  in  the  event  that  a 
production  system  is  not  implemented. 

Section  229.135 

Event  recorders.  Waiver  is  requested 
to  the  extent  that  ETMS  equipment  on- . 
board  a  locomotive  shall  not  be 
considered  an  "event  recorder"  subject 
to  the  provisions  of  this  section. 

Justification:  ETMS  equipment  by 
design  will  operate  intermittently 
during  the  pilot  program.  ETMS  tests 
require  flexibility  in  installing, 
removing,  turning  on,  and  turning  off 
the  on-board  equipment.  BNSF  requires 
the  flexibility  to  temporarily  or 
permanently  disable  on-board  ETMS 
equipment. 

Section  233.9 

Reports.  Waiver  is  requested 
exempting  ETMS  operations  in  the  pilot 
program  from  the  reporting 
requirements  of  this  section. 

Justification:  While  an  ETMS 
production  system  may  belong  to  the 
category  of  "other  similar  appliances, 
methods,  and  systems"  specified  in 
233.1,  this  requirement  would  impose 
an  unnecessary  paperwork  burden  for  a 
test  program. 

Section  235.5 

Changes  requiring  filing  of 
application.  Waiver  is  requested 
exempting  the  ETMS  pilot  program  fromi 
the  filing  requirements  of  this  section. 

Justification:  The  ETMS  pilot  is  a  test 
program.  ETMS  tests  require  flexibility 
in  installing,  removing,  turning  on,  and 
turning  off  the  on-board  equipment. 
BNSF  requires  the  flexibility  to 
permanently  disable  or  remove  on-board 
ETMS  equipment  in  the  event  the  ETMS 
system  is  not  implemented. 

Section  236.4 

Interference  with  normal  functioning 
of  device.  Waiver  is  requested  to  the 
extent  that  ETMS  equipment  shall  be 
excluded  from  this  requirement  during 
the  pilot  program. 

Justification:  The  ETMS  pilot  is  a  test 
program  through  which  the  normal 
functioning  of  ETMS  will  be  defined 
and  redefined.  ETMS  tests  require 
flexibility  in  installing,  removing, 
tiurning  on,  and  turning  off  the  on-board 
equipment.  With  or  without  ETMS; 
equipment  on-board  the  controlling 


locomotive,  the  train  remains  subject  to 
the  provisions  of  the  existing  signal  and 
control  systems  and  to  the  BNSF 
operating  rules. 

Section  236.5 

Design  of  control  circuits  on  closed 
circuit  principle.  Waiver  is  requested 
excepting  ETMS  equipment  bhin  the 
closed  circuit  design  requirement. 

Justification:  ETMS  is  composed  of 
solid-state  components  that  are  software 
driven.  Neither  the  hardware  nor 
software  can  technically  be  designed  to 
meet  the  provisions  of  this  section. 

Section  236.11 

Adjustment,  repair,  or  replacement  of 
component.  Waiver  is  requested 
exempting  ETMS  components  on-board 
a  locomotive  from  the  requirements  of 
this  section. 

Justification:  ETMS  tests  require 
flexibility  in  installing,  removing, 
modifying,  turning  on  and  tiiming  off 
equipment.  Failure  of  a  component 
during  the  test  phase  will  not  jeopardize 
the  safety  of  train  operations.  With  Or 
without  ETMS  equipment  operating  on- 
board the  controlling  locomotive,  the 
train  remains  subject  to  the  provisions 
of  the  rules  governing  the  existing 
method  of  operation. 

Section  236.15 

Timetable  instructions.  Waiver  is 
requested  exempting  the  ETMS  pilot 
territory  from  the  timetable  designation 
requirement  of  this  section. 

Justification:  Since  the  pilot  program 
will  consist  of  tests  and  demonstrations, 
identifying  the  test  territory  in  the 
timetable  as  "ETMS"  (or  some  similar 
label]  would  be  both  premature  and  an 
unnecessary  paperwork  burden. 

Section  236.23 

Aspects  and  indications.  Waiver  is 
requested  to  the  extent  that  the  ETMS 
display  on-board  an  equipped 
locomotive  shall  not  be  construed  to 
represent  or  correspond  to  signal 
aspects  or  indications  subject  to  the 
requirements  of  this  section. 

Justification:  The  ETMS  design 
excludes  any  visual  display  of  signal 
aspects  or  indications.  ETMS 
enforceable  authorities  which  may  or 
may  not  derive  from  signal  indications 
are  on-board.  Text  authorities  such  as 
name  of  signal  or  track  bulletins  are 
displayed  to  the  train  crew.  Information 
on  the  ETMS  display  will  correspond 
with  authority  conveyed  through 
wayside  signals. 

Section  236.76 

Tagging  of  wires  and  interference  of 
wires  or  tags  with  signal  apparatus. 
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Waiver  is  requested  exempting  ETMS 
equipment  from  the  wire-tagging 
requirement. 

Justification:  ETMS  hardware  consists 
of  computers,  computer  peripherals, 
and  communication  devices.  While  the 
inapplicability  of  this  section  to  circuit 
boards,  connectors,  and  cables  would 
appear  obvious,  waiver  is  sought  for 
clariiication. 

Section  236.101 

Purpose  of  inspection  and  tests; 
removal  £rom  service  of  relay  or  device 
failing  to  meet  test  requirements.  Waiver 
is  requested  exempting  ETMS 
equipment  from  the  requirement  for 
removal  of  failed  equipment  from 
service. 

Justification:  ETMS  requires 
flexibility  in  installing,  removing, 
turning  on,  and  turning  off  the 
equipment.  With  or  without  ETMS 
equipment  operating  on-board,  a  train 
remains  subject  to  the  provisions  of  the 
rules  governing  the  existing  methods  of 
operation. 

Section  236.107    . 

Groimd  tests.  Waiver  is  requested 
exempting  ETMS  equipment  from  the 
requirement  for  ground  testing  during 
the  test  phase. 

Justification:  ETMS  hardware  consists 
of  computers,  computer  peripherals, 
and  communication  devices.  Ground 
tests  would  serve  no  purpose  in 
ensuring  safety  and  could  be  damaging 
to  the  equipment. 

Section  236.109 

Time  releases,  timing  relays  and 
timing  devices.  Waiver  is  requested 
exempting  ETMS  equipment  from  the 
testing  requirement  of  this  section 
during  the  test  phase. 

Justification:  The  timing  devices  in 
ETMS  equipment  are  software-driven, 
have  no  moving  parts,  and  are  far  more 
reliable  thdn  the  devices  for  which  this 
regulation  was  promulgated  to  address. 

Section  236.110    . 

Results  of  tests.  Waiver  is  requested 
exempting  ETMS  tests  from  the  record 
keeping  requirements  of  this  section. 
•  Justification:  The  ETMS  pilot  is  a  test 
program  diu-ing  which  the  tj^jes  of  tests 
needed  to  ensure  appropriate  levels  of 
maintenance  will  be  defined. 

Section  236.501 

Forestalling  device  and  speed  control, 
Waiver  is  requested  exempting  ETMS 
from  the  requirement  for  medium-speed 
restriction. 

Justification:  ETMS  will  not  be 
connected  to  a  signal  system,  but  will 
receive  input  from  the  signal  system  and 


perform  its  intended  function 
evei  it  of  failure  of  the  engineer  to 
resirictive  condition  displayed  in 

MS  will  enforce  speed 

reflected  in  the  track 

issued  through  the 

system. 


or 


operate  to 
in  the 
obey  a 
the  cab.  E 
restriction^ 
database 
dispatchei 

Section  23  3.504 

Operatic  n  interconnected  with 
automatic  ilock-signal  system.  Waiver 
is  requeste  d  exempting  ETMS  from  the 
requiremei  it  of  interconnection  with  an 
automatic  ilock-signal  system. 
Justification:  The  ETMS  system  will 
CO  nnection  to  the  signal  system; 
I  TMS  will  receive  input  from 
ystem  and  operate  to  perform 
function  in  the  event  of 
engineer  to  obey  a 
condition  displayed  in  the 


have  no 
however, 
the  signal 
its  intendeH 
failure  of 
restrictive, 
cab 


tie ' 
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Waiver  is  requested 
the  ETMS  on-board  display 

-signal  requirements  in  this 


icaUon:  ETMS  is  not  an 

;ab  signal  system  and  will 
CO  anection  to  a  signal  system 
refeive  input  from  the  signal 
display  the  signal  name  that 
qasis  for  limits  of  authority 
depicted  on  the  display. 


Section  23>.514 

Intercom  lection  of  cab  signal  system 
with  roadv  ay  signal  system.  Waiver  is 
requested  ( xempting  ETMS  from  the 
requiremei  ,t  of  interconnection  with  a 
roadway  si  pal  system. 

[ustificai  ion:  the  ETMS  system  is  not 
a  cab  signa  system  and  will  have  no 
connection  with  the  signal  system. 
However,  I  TMS  will  receive  input  from 
the  signal ;  ystem  and  display  the  signal 
name  that  forms  the  basis  for  limits  of 
authority. 

Section  23k.515 

Visibilit;  of  cab  signals.  Waiver  is 
requested  « xempting  the  ETMS  display 
from  the  visibility  requirement  of  this 
section  duiing  the  test  phase. 

Justificai  ion:  ETMS  is  not  a  cab  signal 
system.  Ho  A^ever,  ETMS  receives  input 
from  the  si  ;nal  system  and  displays  the 
signal  nam  ;  governing  the  movement. 
The  visibil  ty  requirements  of  this  rule 
will  he  met  in  the  ETMS  production 
system. 

Section  23^.534 
Entrance 


to  equipped  territory; 
requiremer  ts.  Waiver  is  requested 
exempting  iTMS  frqm  the  requirements 
of  this  sect  on  during  the  test  phase. 


Justification:  ETMS  tests  require 
flexibility  in  installing,  removing, 
turning  on,  and  turning  off  ETMS 
equipment. 

■Section  236.552 

Insulation  resistance;  requirement. 
Waiver  is  requested  exempting  ETMS 
equipment  from  the  insulation 
resistance  requirement  of  this  section. 

Justification:  ETMS  equipment 
consists  of  computers,  computer 
peripherals,  and  communications 
equipment.  Insulation  resistance  tests 
could  be  damaging  to  such  components. 

Section  236.553 

Seal,  where  required.  Waiver  is 
requested  exempting  ETMS  from  the 
seal  requirement  of  this  section. 

Justification:  ETMS  tests  require 
flexibility  in  installing,  removing, 
turning  on,  and  turning  off  ETMS 
equipment. 

Section  236.566 

Locomotive  of  each  train  operating  in 
train  stop,  train  control  or  cab  signal 
territory;  equipped.  Waiver  is  requested 
to  the  extent  that  the  equipment 
requirements  in  this  section  shall  not 
apply  to  ETMS  during  the  test  phase. 

Justification:  A  small  subset  of 
locomotives  operating  in  the  test 
territory  will  be  ETMS  equipped;  the 
majority  of  trains  will  not  be  equipped. 
ETMS  tests  require  flexibility  in 
installing,  removing,  turning  on  and 
turning  off  the  on-board  equipment.  In 
any  case,  all  ETMS  tests  will  be 
conducted  under  the  provisions  of  the 
rules  governing  the  existing  methods  of 
operation. 

Section  236.567 

Restrictions  imposed  when  device 
fails  and/or  is  cut  out  enroute.  Waiver 
is  requested  exempting  ETMS  tests  from 
the  restrictions  associated  with  device 
failure  or  cutout.  Tests  require 
flexibility  in  installing,  removing, 
turning  on  and  turning  off  the  on-board 
equipment. 

Justification:  ETMS  tests  require 
flexibility  in  installing,  removing, 
turning  on  and  tiu-ning  off  the  onboard 
equipment.  All  ETMS  tests  will  be 
conducted  under  the  provisions  of  the 
rules  governing  the  existing  methods  of 
operation.  A  failure  or  deactivation  of 
ETMS  equipment  will  not  jeopardize 
safety  of  train  operations. 

Section  236.586  * 

Daily  or  after  trip  test.  Waiver  is 
requested  exempting  the  ETMS  from  the 
requirements  of  this  section  during  the 
test  phase. 

Justification:  During  the  ETMS  test 
phase,  the  requirements  for  a  daily  or 
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after  trip  test,  if  necessary,  will  be 
defined.  An  objective  is  to  perform  this 
test  without  human  intervention. 

Section  236.587 

Departure  test.  Waiver  is  requested 
exempting  the  ETMS  from  the 
requirements  of  this  section  during  the 
test  phase. 

Justification:  During  the  ETMS  test 
phase,  the  requirements  for  a  departure 
test  will  be  defined.  An  objective  is  to 
perform  this  test  without  human 
intervention. 

Section  236.588 

Periodic  test.  Waiver  is  requested 
exempting  ETMS  from  the  requirements 
of  this  section  during  the  test  phase; 

Justification:  During  the  ETMS  test 
phase,  the  requirements  for  a  departure 
test  will  be  defined. 

Section  236.703 

Aspect.  Clarification  is  requested 
exempting  the  ETMS  display  from  this 
definition. 

Justification:  ETMS  is  not  an 
automatic  cab  signal  system. 

Section  236.805 

Signal,  cab.  Clarification  is  requested 
exempting  the  ETMS  display  from  this 
definition. 

Justification:  ETMS  is  not  an 
automatic  cab  signal  system. 

Section  240.127 

Criteria  for  examining  skill 
performance.  Waiver  is  requested 
exempting  ETMS  from  the  testing 
requirements  of  this  section  during  the 
test  phase. 

Justification:  Criteria  and  procedures 
for  ETMS  performance  evaluation  do 
not  yet  exist;  they  will  be  identified  and 
defined  diuring  the  ETMS  test  phase. 

Section  240.129 

Criteria  for  monitoring  operational 
performance  of  certified  engineers. 
Waiver  is  requested  exempting  ETMS 
from  the  performance  monitoring 
procedures  during  the  ETMS  test  phase. 

Justification:  Criteria  and  procedures 
for  ETMS  performance  evaluation  do 
not  yet  exist;  they  will  be  identified  and 
defined  during  the  ETMS  test  phase. 

It  is  acknowledged  for  clarification 
that  ETMS,  when  fully  operative  during 
the  test  phase,  will  comply  with  the 
following  regulations: 

Section  236.8 

Operating  characteristics  of 
electromagnetic,  electronic,  or  electrical 
apparatus.  ETMS  computing  equipment 
will  comply  with  this  regulation. 


Section  236.501 

Forestalling  device  and  speed  control. 
ETMS  is  designed  to  enforce  maximum 
authorized  speeds,  speed  restrictions, 
slow  speed  and  absolute  stop.  ETMS 
will  comply  with  §  236.501  except  for 
paragraph  (b)(2). 

Section  236.502 

Automatic  brake  application, 
initiation  by  restrictive  block  conditions 
stopping  distance  in  advance.  ETMS  is 
designed  to  initiate  an  automatic  brake 
application  stopping  distance  in 
advance  of  the  end  of  limits  of 
authority;  or  the  beginning  of  each 
speed  restriction  in  the  route. 

Section  236.503 

Automatic  brake  application; 
initiation  when  predetermined  rate  of 
speed  exceeded.  ETMS  will  comply 
with  this  regulation. 

Section  236.505 

Proper  operative  relation  between 
parts  along  roadway  and  parts  on 
locomotive.  ETMS  will  function  as 
intended  under  all  conditions  of  speed, 
weather,  oscillation  and  shock.  ETMS 
will  comply  with  this  regulation. 

Section  236.506 

Release  of  brakes  after  automatic 
application.  After  an  ETMS  initiated 
brake  application,  brakes  cannot  be 
released  until  the  train  is  stopped. 

Section  236.507 

Brake  application;  full  service.  ETMS 
will  comply  with  this  regulation. 

Section  236.508 

Interference  with  application  of 
brakes  by  means  of  braJce  valve.  ETMS 
equipment  will  not  interfere  with  or 
impair  the  efficiency  of  the  automatic  or 
independent  brake  valves. 

Section  236.509 

Two  or  more  locomotives  coupled. 
ETMS  will  be  made  operative  only  on 
the  controlling  locomotive;  however, 
ETMS  tests  that  do  not  affect  train 
operations  may  occiu'  on  the  trailing 
locomotives. 

Section  236.513 

Audible  indicator.  The  audible 
indicator  for  ETMS  will  have  a 
distinctive  sound  and  be  clearly  audible 
under  all  operating  conditions. 

Section  236.516 

Power  supply.  ETMS  equipment  will 
have  its  own  isolated  power  supply. 

Section  236.565 

Provision  made  for  preventing 
operation  of  pneumatic  brake-applying 


apparatus  by  double-heading  cock; 
requirement.  Operation  of  the  double- 
heading  cock  (cutoff  pilot  valve)  will 
not  cut  out  ETMS  before  the  automatic 
brake  is  cut  out. 

Section  236.590 

Pneumatic  apparatus.  Pneumatic 
apparatus  will  be  inspected  and  cleaned 
as  required. 

Part  236  Subpart  G 

Definitions.  As  applicable  except 
§236.703  and  §236.805. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request.     > 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
15432)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401-, 
Washington,  DC  20590-0001. 
Communications  received  within  30 
.  days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the  • 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC,  on  September 
16,  2003. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-24421  Filed  g-25-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  peirt  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
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its  safety  standards.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested,  and  the 
petitioner's  argiunents  in  favor  of  relief. 

New  Jersey  Transit  Corporation 

(Supplement  to  Waiver  Petition  Etocket 
Number  FRA-1 999-61 35) 

As  a  supplement  to  New  Jersey 
Transit  (NJ  Transit)  Corporation's 
Petition  for  Approval  of  Shared  Use  and 
Waiver  of  Certain  Federal  Railroad 
Administration  Regulations  (the  Waiver 
was  granted  by  the  FRA  on  December  3, 
1999),  NJ  Transit  seeks  permanent 
waiver  of  compliance  from  additional 
sections  of  Title  49  of  the  CFR  for 
operation  of  its  Southern  New  Jersey 
Light  Rail  Transit  (SNJLRT)  system.  NJ 
Transit  is  providing  information 
regarding  modifications  made  to 
specific  components  of  the  SNJLRT 
system  and  SNJLRT  vehicle  (and 
jrelevant  procedures)  since  the  effective 
date  of  the  December  3, 1999  Waiver.  NJ 
Transit  submits  that  such  modifications 
are  not  material  and  are  consistent  w^th 
the  granted  Waiver.  See  Statement  of  . 
Agency  Policy  Concerning  Jurisdiction 
Over  the  Safety  of  Railroad  Passenger 
Operations  and  Waivers  Related  to 
Shared  Use  of  the  Tracks  of  the  General 
Railroad  System  by  Light  Rail  and 
Conventional  Equipment,  65  FR  42529 
(July  10,  2000).  See  also  Joint  Statement 
of  Agency  Policy  Concerning  Shared 
Use  of  the  Tracks  of  the  General 
Railroad  System  by  Conventional 
Railroads  and  Light  Rail  Transit 
Systems,  65  FR  42626  (July  10,  2000). 

In  this  regard,  NJ  Transit  has 
advaiK:ed  the  design  and  construction  of 
the  SNJLRT  system  towards 
implementation  (Fall  2003)  and  in  the 
process,  has  identified  the  following 
additional  regulations  from  which  it 
hereby  seeks  waivers:  49  CFR  Part  219 
Control  of  Alcohol  and  Drug  Abuse  will 
comply  with  the  accepted  FTA  drug  and 
alcohol  policy;  Part  234.105(c)(3)  Grade 
Crossing  Signal  Safety-SNJLRT  vehicles 
are  operated  by  one-person  crews,  thus 
the  operator  will  not  be  able  to  leave  the 
vehicle  to  flag  the  crossing;  and  Part  236 
Rules,  Standards  and  histructions 
Governing  the  Installation,  Inspection, 
Maintenance  and  Repair  of  Signal  and 
Train  Control  Systems,  Devices  and 
Appliances  (§§  236.23,  236.502, 
236.504,  and  236.507)— the  automatic 
train  stop  system  will  function 
differently  than  the  automatic  train  stop 
systems  contemplated  by  the 
requirements  in  these  sections. 

Since  the  Waiver  granted  to  NJ  Transit 
on  December  3, 1999,  NJ  Transit  has 
informed  the  FRA  of  three  modifications 
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made  to  ce  lain  components  of  the 
SNJLRT  sy  item. 

1.  Intrusi  on  Detection  System  (IDS)  at 
Close  Cleat  ance  Segments — NJ  Transit 
has  identif  ed  two  dual-track  segments 
where  the  ( enterline  track  distance  is 
less  than  1! '  feet,  which  conflicts  with 
Conrail's  g(  iverning  construction 
standards  \  rhich  recommends  17-foot 
track  cental  s.  It  will  install  an  Obstacle/ 
Intrusion  D  election  System  (IDS)  similar 
to  ones  use  i  in  other  light  rail  systems. 
In  the  even  that  the  IDS  is  not 
operational  on  the  service  opening  date, 
NJ  Transit  1  las  offered  a  set  of  temporary 
operating  n  leasures  to  provide  substitute 
means  of  ra  itigating  potential  hazards 
due  to  clos( !  proximity  to  the  general 
railroad  sys  tem. 

2.  Adjace  nt  Operations,  Protection  of 
Sidings — A ;  the  time  the  original 
Petition  wa  >  filed,  the  signal  system  and 
track  confij  uration  of  the  SNJLRT 
system  wer ;  in  the  preliminary 
engineering  phase.  Final  construction  of 
the  SNJLRT  system  has  resulted  in  some 
"as  built"  V  iriances  related  to  the 
installation  of  derails  on  the  SNJLRT 
system.  In  i  ddition,  NJ  Transit  has  made 
changes  wi  h  respect  to  rules  governing 
the  placemi  nt  of  Conrail  cars  on 
sidings. 

3.  Emergi  nay  Brake  Decals  on 
Doors — NJ '  'ransit  has  decided  to  add  a 
decal  to  the  Emergency  Door  Opening 
Switch  to  ei  nphasize  its  function  to 
activate  bra  ies  in  case  of  emergency. 
This  decal  i  /ill  read,  "Brake  For 
Emergency  Jse  Only"  and  the  label  will 
be  applied  1  elow  the  switch.  NJ  Transit 
uses  such  a  decal  in  its  other  passenger 
rail  operatic  ns. 

Since  FRi  i  has  not  yet  completed  its 
investigatio  i  of  NJ  Transit's  petition,  the 
agency  take ;  no  position  at  this  time  on 
the  merits  a ;  NJ  "Transit's  stated 
justification  s.  As  part  of  FRA's  review  of 
the  petition  the  Federal  Transit 
Administral  ion  will  appoint  a 
representati  ve  to  advise  FRA's  Safety 
Board  and  t  lat  person  will  participate 
in  the  boarc  's  consideration  of  NJ 
Transit's  wi  iver  petition. 

Interestec  parties  are  invited  to 
participate  i  n  these  proceedings  by 
submitting  mtten  views,  data,  or 
comments.   TIA  does  not  anticipate 
scheduling  1 1  public  hearing  in 
connection  vith  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  a  ly  interested  party  desires 
an  opportui  ity  for  oral  comment,  they 
should  noti  y  FRA,  in  writing,  before 
the  end  of  tl  le  comment  period  and 
specify  the  liasis  for  their  request. 

All  comm  unications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g.,  Waiver 
Petition  Doc  ket  Number  1999-6135)  and 


must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  SW.,  Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  The 
Statement  may  also  be  found  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC,  on  September 
15,  2003. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-24422  Filed  9-25-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federar  Transit  Administration 
[Docket  No.  FTA-2003-161 97] 

Notice  of  Request  for  tlie  Extension  of 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collection:  Americans  with  Disabilities 
Act 

DATES:  Comments  must  be  submitted 
before  November  25,  2003. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
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Department  of  Transportation,  Central 
Dockets  Office,  PL-401,  400  Seventh 
Street,  SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 'from 
10  a.m.  to  5  p.m.,  et.,  Monday  through 
Friday,  except  federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 
Americans  with  Disabilities  Act—Akira 
Sano,  Office  of  Civil  Rights,  (202)  366- 
4018. 

SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  Americans  with  Disabilities  Act 
(OMB  Number:  2132-0555) 

Background:  On  July  26.  1990,  the 
President  signed  into  law  civil  rights 
legislation  entitled,  "The  Americans 
with  Disabilities  Act  of  1990"  (ADA) 
(Pub.  L.  101-336).  It  contains  sweeping 
changes  for  individuals  with  disabilities 
in  every  major  area  of  American  life. 
One  key  area  of  the  legislation  addresses 
transportation  services  provided  by 
public  and  private  entities.  Some  of  the 
requirements  under  the  ADA  are:  (1)  No 
transportation  entity  shall  discriminate 
against  an  individual  with  a  disability 
in  connection  with  the  provision  of 
transportation  service;  (2)  All  new 
vehicles  purchased  by  public  and 
private  entities  after  August  25, 1990, 
must  be  readily  accessible  to  and  usable 
by  persons  with  disabilities,  including 
individuals  who  use  wheelchairs;  (3) 
Public  entities  that  provide  fixed  route 
transit  must  provide  complementary 
paratransit  service  for  persons  with 
disabilities,  who  are  unable  to  use  the 
fixed  route  system,  that  is  comparable  to 
the  level  of  service  provided  to 
individuals  without  disabilities;  and  (4) 
Transit  authorities  who  are  able  to 
substantiate  that  compliance  with  all 
service  criteria  of  the  paratransit 
provisions  would  cause  undue  financial 
burden,  may  request  a  temporary  time 
extension  in  implementing  ADA 
complementary  paratransit  service. 


On  September  6. 1991.  DOT  issued  a 
final  rule  implementing  the 
transportation  provisions  of  ADA  (Title 
49  CFR  parts  27,  37  and  38),  which 
includes  the  requirements  fc 
complementary  paratransit  service  by 
public  entities  operating  a  fixed  route 
system  and  the  provision  of 
nondiscriminatory  accessible 
transportation  service.  The  regulation 
sets  forth  the  changes  needed  to  fulfill 
the  Congressional  mandate  to 
substantially  improve  access  to  mass 
transit  service  for  persons  with 
disabilities.  Effective  January  26, 1997, 
paratransit  plans  are  no  longer  required. 
However,  if  FTA  reasonably  believes 
that  an  entity  may  not  be  complying 
with  all  service  criteria,  FTA  may 
require  an  annual  update  to  the  entity's 
plan.  In  addition,  all  other  ADA 
compliance  requirements  must  still  be 
satisfied.  The  information  collected 
provides  FTA  with  a  basis  for 
monitoring  compliance.  The  public 
entities,  including  recipients  of  FTA 
funds,  are  required  to  provide 
information  during  triennial  reviews, 
complaint  investigations,  resolutions  of 
complaints,  and  compliance  reviews. 

Respondents:  State  and  local 
goveriunent.  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Estimated  Annual  Burden  on 
Respondents:  100  hours  for  50 
respondents  and  50  hours  for  700 
recipients. 

Estimated  Total  Annual  Burden: 
40,000  hoius. 

Frequency:  Annual. 

Issued:  September  9,  2003. 
Rita  L.Wells 

Associate  Administrator  for  Administration. 
[FR  Doc.  03-24427  Filed  9-25-03;  8r45  am] 
BILUNG  CODE  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  for 
the  Permanent  PATH  Terminal  at  World 
Trade  Center  in  New  York,  NY 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  FTA,  in  cooperation  with 
the  Port  Authority  of  New  York  and 
New  Jersey  (PANYNJ),  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to  create 
a  new  Permanent  Port  Authority  Trans 
Hudson  (PATH)  Terminal  at  the  World 
Trade  Center  (WTC)  site. 


The  proposed  project  would  consist  of 
a  track  and  platform  level,  an  associated 
mezzanine/fare  equipment  level,  and  a 
terminal  building  incorporating  sub-  - 
grade  pedestrian  connections  in  all 
directions  to  adjacent  streets,  New  York 
City  Transit  (NYCT)  subways,  and  on 
and  off-site  developments.  The  PATH 
tubes,  tracks,  platforms,  and  mezzanine 
would  be  located  on  the  west  portion  of 
the  WTC  site  between  Greenwich  and 
West  Streets  as  they  were  prior  to  the 
September  11,  2001,  attacks  that 
destroyed  the  World  Trade  Center  and 
the  previous  World  Trade  Center  PATH 
Terminal.  The  platform  level  would 
contain  four  platforms  and  five  tracks, 
and  fare  equipment  would  be  located  on 
the  mezzanine  level.  A  new  terminal 
building  would  be  constructed  with  a 
coimection  to  the  PATH  mezzanine 
below  it.  The  terminal  building  would 
provide  pedestrian  access  to  PATH  from 
three  levels.  The  lower  concourse  would 
have  connections  to  the  future  buildings 
on  the  WTC  site  and  off-site 
development  across  West,  Vesey,  and 
Church  Streets.  The  upper  concoiu'se 
level  would  reestablish  access  to  the 
NYCT  stations  on  the  1/9,  N,  R.  and  E 
routes  and  would  provide  a  possible 
coimection  to  NYCT's  proposed  Fulton 
Street  Transit  Center  for  access  to  NYCT 
stations  on  the  2.  3,4.5.  J.  M.  Z.  A.  and 
C  routes.  (The  Fulton  Street  Transit 
Center  is  the  subject  of  a  separate 
environmental  review  by  FTA.)  At 
street-level,  patrons  could  access  via 
Chim:h  Street.  The  EIS  is  being 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  applicable 
regulations  implementing  NEPA,  as  set 
forth  in  23  CFR  part  771  and  40  CFR 
parts  1500-1508. 

The  EIS  will  evaluate  a  No  Action 
Alternative,  a  Build  Alternative  and  any 
reasonable  alternative  generated  by  the 
scoping  process.  Scoping  will  be 
accomplished  through  meetings  and 
correspondence  with  interested  persons, 
organizations,  and  Federal,  state, 
regional  and  local  agencies. 
DATES:  The  public  is  invited  to 
participate  in  project  scoping  on 
October  8,  2003.  in  New  Jersey  and  on 
October  9.  2003.  in  New  York  at  the  . 
locations  identified  under  ADDRESSES 
below.  To  ensure  that  all  significant 
issues  are  identified  and  considered, 
two  sessions  will  be  held  at  each 
meeting:  2  p.m.  to  5  p.m.  and  6  p.m.  to 
9  p.m.  Poster  boards  depicting  the 
project  concept  will  be  available  for 
review  at  the  meeting  location.  A  formal 
presentation  by  the  PANYNJ  will  be 
made  at  2:30  p.m.  and  at  6:30  p.m. 
followed  by  the  opportunity  for  the 
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public  to  copunent  on  the  scope  of  the 
EIS.  Representatives  of  the  PANYNJ  will 
be  available  during  the  poster  session 
for  informal  comments  and  questions. 
Those  wishing  to  speak  are  required  to 
register  af  the  meeting  location  before 
2:30  p.m.  or  6:30  p.m.  Additional 
speakers  will  be  invited  until  there  are 
no  more  requesting  to  be  heard. 
Subsequent  opportunities  will  be 
announced  on  the  Internet,  by  mail,  and 
through  other  appropriate  means,  and 
will  be  conducted  throughout  the  study 
area.  Additional  information  may  be 
obtained  from  the  project's  Web  site: 
www.panynj.gov/PATHRestoration. 
Written  comments  on  the  scope  of  the 
EIS  should  be  sent  to  the  PAhfYNJ 
Project  Manager  by  5  p.m.  eastern 
daylight  time  on  October  29.  2003.  at 
the  address  given  under  ADDRESSES 
below. 

ADDRESSES:  The  public  scoping  meeting 
in  New  York  will  be  held  at  Alexander 
Hamilton  Custom  House,  One  Bowling 
Green,  New  York,  New  York.  The  New 
Jersey  Scoping  Meeting  will  be  held  at 
Hudson  County  Administration  Annex 
Freeholder's  Chambers,  Jersey  City,  New 
Jersey.  Both  locations  are  accessible  by 
persons  with  disabilities.  If  language 
translation  or  signing  is  needed,  please 
notify  PANYNJ  at  (212)  435-5599  at 
least  one  week  in  advance  of  the 
-meeting.  Written  comments  will  be 
accepted  at  the  meeting  or  may  be  sent 
to  the  following  address  at  any  time 
during  the  scoping  period:  Mr.  Anthony 
Cracchiblo,  PANYNJ  Priority  Capital 
Programs,  115  Broadway,  5th  Floor, 
New  York,  NY  10006.  The  scoping 
document  may  also  be  requested  by 
writing  to  this  address  or  by  calling 
(212)  435-5599.  Requests  to  be  placed 
on  the  project's  mailing  list  may  also  be 
made  by  calling  this  number  or  writing 
to  the  project  address  above. 
FOR  FURTHER  INORMATION  CONTACT:  Ms. 
Susan  E.  Schruth.  Director,  Lower 
Manhattan  Recovery  Office,  Federal 
Transit  Administration,  One  Bowling 
Green,  Room  436,  New  York,  NY  10004; 
Telephone:  (212)  668-1770. 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

FTA  and  PANYNJ  invite  interested 
individuals,  organizations.  Federal, 
State,  and  local  agencies  to  provide 
comments  on  the  scop^  of  the 
Permanent  WTC  PATH  Terminal  EIS. 
During  the  scoping  process,  comments 
should  focus  on  specific  social, 
economic,  and/or  environmental  issues 
to  be  evaluated,  and  on  suggesting 
reasonable  alternatives  that  may  be  less 
costly  or  have  fewer  environmental 
impacts  while  addressing  the  purpose 


and  need  lor  the  project.  To  assist 
interestec^  parties  in  formulating  their 
conmienti,  a  scoping  document  has 
been  prepared  and  is  available  on  the 
PANYNJ  yVeb  site  address  noted  above, 
or  upon  request  from  the  PANYNJ 
representative  identified  above.  The 
scoping  information  document  includes 
the  projeqt's  purpose  and  need,  goals 
and  objectives,  a  preliminary  list  of 
alternatives  and  a  description  of  each, 
and  environmental  areas  that  will  be 
addressee  during  the  course  of  the 
study.  An  outline  of  the  ongoing  public 
participat  on  effort  is  also  contained  in 
the  inforn  lation  document  and  on  the 
Internet  s:  le  given  above. 

n.  Descri;  ttion  of  the  Project  Area 

PATH  i; ;  a  heavy-rail  system  that 
serves  a  t(  tal  of  13  stations  in  New  York 
and  New  ersey.  The  terrorist  attacks  of 
Septembe^  11,  2001  (9/11).  resulted  in 
the  destruction  of  the  PATH  Terminal  at 
the  Worldj  Trade  Center.  Prior  to  9/11, 
PATH  op«  rated  four  routes,  two  of 
which  ten  ninated  at  the  World  Trade 
Center  (WTC):  Newark- WTC  and 
Hoboken-'  VTC.  In  addition  to  providing 
direct  sen  ice  to  Lower  Manhattan  from 
Newark,  J(  rsey  City,  and  Hoboken, 
intermod^  connections  along  these 
routes  allowed  for  transfers  between 
PATH  anc  New  Jersey  Transit  (NJT) 
commuter  rail,  Newark  city  subway. 
New  York  City  subways,  trans-Hudson 
ferries,  an  1  the  Hudson-Bergen  Light 
Rail.  Prior  to  9/11,  Lower  Manhattan 
was  the  m  tion's  third  largest  Central 
Business  IJiStrict  with  approximately 
120  milliati  square  feet  of  office  space. 
More  than  388,000  employees  worked 
in  Lower  1  Manhattan,  16  percent  of 
whom  con  imuted  from  New  Jersey  and 
other  poin  ts  west  of  the  Hudson  River. 
PATH  sen  ed  as  the  principal  mode  of 
travel  for  1  Jew  Jersey's  commuters  to 
Lower  Ma  ihattan. 

The  WTC  PATH  Terminal  was  located 
within  an<  I  beneath  the  WTC  retail 
concourse  on  the  western  portion  of  the 
site.  It  pro  /ided  a  weatherproof 
connection  to  the  WTC  office  towers 
and  the  W  arid  Financial  Center.  Street- 
level  acces  s  served  commuters  traveling 
north,  east ,  and  south  of  the  WTC  site. 
Within  thf  retail  concourse,  WTC  PATH 
patrons  co  iild  connect  with  subway 
stations  oi  NYCT's  1/9,  E,  and  N/R 
routes. 

The  WT  :  and  its  PATH  Terminal 
were  a  ma  or  downtown  destination  for 
commuter  i  and  visitors.  Patrons  of  the 
PATH  sysl  2m  could  easily  access  the 
WTC.  Wor  d  Financial  Center,  the 
Financial  )istrict,  and  the  Civic  Center. 
PATH  sen  ed  not  only  as  the  principal 
connectioi  i  to  Lower  Manhattan  for  New 
Jersey's  co  nmuters  but  also  as  an 


important  link  between  Lower 
Manhattan  and  office  centers  in  Jersey 
City,  Newark,  and  Hoboken. 

in.  Problem  Identification 

Prior  to  9/11.  the  WTC  PATH 
Terminal  provided  the  primary  transit 
link  to  Lower  Manhattan  from  New 
Jersey,  serving  local  markets  in  Hudson 
and  Essex  counties  and  providing  a  key 
linkage  for  New  Jersey  Transit  rail 
commuters  on  routes  at  major  transit 
hubs  at  Perm  Station  Newark  and 
Hoboken  Terminal.  The  WTC  PATH 
Terminal  served  over  67,000  PATH 
passengers  daily  and  was  operating,  near 
capacity  during  peak  hovu's.  This 
Terminal  was  destroyed  during  the  9/11 
terrorist  attacks. 

Since  9/11,  PANYNJ  has  undertaken 
projects  to  temporarily  restore  PATH 
service  to  Lower  Manhattan  and  to 
stabilize  below-grade  portions  of  the 
WTC  site.  PANYNJ  is  currently 
constructing  a  temporary  PATH  station 
with  Federal  Emergency  Management 
Agency  (FEMA)  funding.  Scheduled  to 
open  in  November  2003,  the  temporary 
station  is  located  in  the  southeast 
portion  of  the  WTC  site  and  will 
provide  four  tracks  and  three  platforms 
in  a  configuration  to  accommodate  8-car 
PATH  trains.  The  station  will  provide 
pedestrian  access  through  the  eastern 
portion  of  the  WTC  site  to  Church 
Street.  Although  the  temporary  WTC 
PATH  station  will  allow  restoration  of 
service,  it  will  not  fully  restore  the 
pedestrian  coimections  or  the  capacity 
that  previously  existed  at  the  WTC 
PATH  Terminal.  Moreover,  the 
temporary  station  was  designed  and 
constructed  to  have  only  a  short-term 
service  life  to  serve  the  transportation 
need  while  more  lasting  decisions  about 
the  WTC  site  are  being  made.  Without 
a  permanent  Terminal,  there  will  not  be 
an  adequate  transit  link  between  Lower 
Manhattan  and  New  Jersey  when  the 
temporary  PATH  station  must  be  retired 
in  several  years. 

rv.  Purpose  and  Need  for  the  Proposed 
Action 

The  Permanent  WTC  PATH  Terminal 
is  proposed  to  be  a  full  service,  regional 
transportation  hub  that  will  be 
integrated  with  the  existing  and  future 
transportation  infrastructure,  WTC  site 
development,  and  the  surrounding  area. 
The  project  is  needed  to  reestablish  and 
enhance  transportation  facilities  and 
infrastructure  that  existed  at  the  WTC 
complex  prior  to  September  11,  2001, 
and  to  ensure  the  long-term  accessibility 
and  economic  vitality  of  Lower 
Manhattan. 
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V.  Alternatives 

Once  the  WTC  site  was  stabilized 
after  the  destruction  of  9/11,  a  review 
was  undertaken  by  the  PANYNJ  to 
examine  feasible  alternatives  for  the 
reconstruction  of  a  PATH  Terminal.  In 
developing  these  alternatives,  PANYNJ 
considered  the  limitations  of  the 
previous  WTC  PATH  Terminal  and 
compatibility  with  other  improvements 
proposed  for  downtown  including  the 
potential  future  Fulton  Street  Transit 
Center,  reconstruction  on  the  WTC  site, 
and  alternatives  for  Highway  Route  9A. 
Four  alternative  locations  were 
developed  and  evaluated: 
Reconstruction  of  PATH  in  the  pre-9/1 1 
location;  new  Chm-ch  Street  Terminal; 
new  Vesey  Street  Terminal;  and  stub- 
end  Broadway-Nassau  Terminal. 
Preliminary  analysis  showed  that  both 
the  Vesey  and  Broadway-Nassau  Street 
options  would  not  provide  for 
significant  improvements  in  service  as 
compared  to  the  pre-9/11  condition  and 
would  result  in  suspension  of  temporary 
PATH  service  during  construction. 
While  the  Church  Street  option  would 
provide  for  similar  service  and  local 
transit  cormections  as  the  pre-9/11 
location,  it  would  be  more  costly,  would 
result  in  a  longer  connection  to  the 
World  Financial  Center,  and  would 
limit  the  development  potential  for  the 
WTC  site.  After  careful  consideration  of 
these  design  options,  PANYNJ  has  opted 
to  carry  forward  the  pre-9/11  location 
for  further  study.  Alternatives  proposed 
for  further  study  are: 

•  No  Action  Alternative:  The  No 
Action  alternative  consists  of  the 
transportation  facilities  and  real  estate 
development  most  likely  to  be  in  place 
in  the  design  year  if  the  proposed 
project  is  not  built.  The  future  No 
Action  Alternative  reflects  the 
assumption  that  Lower  Manhattan 
development  is  expected  to  return  to 
pre-9/1 1  densities  in  the  vicinity  of  the 
project.  The  No  Action  Alternative  will 
serve  as  the  baseline  against  which  the 
operational  impacts  of  the  proposed 
project  are  compared.  The  baseline  for 
measuring  the  construction  impacts  of 
the  project  will  be  the  conditions  at  the 
time  of  construction  if  the  project  were 
not  built.  Today's  traffic,  iioise,  air 
quality,  and  otber  conditions  provide 
the  best  available  estimate  of  the 
construction  period  conditions  without 
the  project. 

•  Proposed  Action  Alternative:  The 
proposed  action  would  be  to  reconstruct 
the  temporary  WTC  PATH  station  as  a 
permanent  terminal  and  to  build  a 
station  house  with  above-grade 
connections  to  the  street  and  below- 
grade  pedestrian  connections  to  the 


buildings  on  the  WTC  site,  NYCT 
subways,  and  off-site  developments 
across  Church,  Vesey,  and  West  Streets. 
Since  the  reestablishment  of  the  WTC 
PATH  Terminal  will  support  the  larger 
redevelopment  of  Lower  Manhattan, 
design  alternatives  for  other  projects 
may  require  modifications  to  the  design 
of  the  Permanent  WTC  PATH  Terminal. 
These  station  design  options  will  be 
considered  in  the  EIS. 

VI.  Potential  Adverse  Efiects 

Upon  its  completion,  the  proposed 
Permanent  WTC  PATH  Terminal  is 
expected  to  restore  and  enhance  the 
transit  service  to  Lower  Manhattan  with 
few,  if  any,  long-term  adverse 
operational  effects.  In  light  of  this,  and 
in  consideration  of  other  new 
construction  activity  that  is  expected  to 
occur  in  Lower  Manhattan  over  the  next 
decade,  it  is  anticipated  that 
construction-related  impacts  from  the 
proposed  project  may  be  the  most 
important  aspect  of  the  environmental 
evaluation  under  NEPA.  Potential 
effects  associated  with  the  construction 
phase  include  impacts  to:  Vehicular  and 
pedestrian  access  and  circulation;  noise 
and  vibration;  air  quality;  architectiu'al 
and  archeological  resources;  water 
quality;  potential  disturbance  to 
contaminated  and/or  hazardous 
materials,  which  may  be  present  in  the 
area;  economic  conditions;  and 
neighborhood  character.  The  short-term 
cumulative  effects  of  construction  of 
this  project  and  other  Lower  Manhattan 
recovery  projects  will  be  a  major  focus 
of  the  impact  assessment.  The  long-term 
operational  issues  and  impacts  of  the 
alternatives  to  be  considered  in  the  EIS 
include  economic  development; 
neighborhood  character;  cultural 
resources;  transit  operations;  and 
pedestrian  circulation  to,  from,  and 
within  the  Terminal.  In  addition,  the 
EIS  will  describe  the  methodology  used 
to  assess  impacts;  identify  the  affected 
envirorunent;  and  identify  opportunities 
and  measures  for  mitigating  adverse 
impacts  that  are  unavoidable. 

VII.  FTA  Procedures 

During  the  NEPA  process,  FTA  also 
will  comply  with  the  requirements  of 
the  National  Historic  Preservation  Act 
(16  U.S.C,  469-170),  SecUon  4(f)  of  the 
Department  of  Transportation  Act  (49 
U.S.C.  303),  and  other  applicable 
environmental  statutes,  rules,  and 
regulations,  in  accordance  with  FTA 
policy. 

After  the  scoping  process,  a  Draft  EIS 
will  be  prepared  and  made  available  for 
public  and  agency  review  and  comment. 
One  or  more  public  hearings  will  be 
held  on  the  Draft  EIS.  On  the  basis  of 


the  Draft  EIS  and  the  public  and  agency 
comments  thereon,  a  preferred 
alternative  will  be  selected  and  will  be 
fully  described  and  further  developed  in 
the  Final  EIS. 

Issued  on:  September  17.  2003. 
Susan  E.  Schruth, 

Director,  Lower  Manhattan  Recovery  Office. 
[FR  Doc.  03-24433  Filed  9-25-03;  8:45  am] 
BILLING  CODE  4910-57-4> 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  IMARAO  2003  16198] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Lams 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  publicxomments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
STEEL  AWEIGH. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
imder  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16198  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Conunents  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
-criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
October  27,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16198. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PI^^Ol, 
Department  of  Transportation,  400  7th 
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St.,  SW..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  Federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  WorldAVide  Web  at 
■http://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  STEEL  AWEIGH  is:. 

Intended  Use:  "Cruise  toiu-s;  dive 
charter;  small  catered  events;  bed  & 
breakfast." 

Geographic  Region:  "Washington 
State." 

Dated:  September  17.  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-24334  Filed  9-25-03;  8:45  am] 

BOXING  CODE  4810-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 
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received  m )  comments  on  this 
applicatioi  i  during  the  30-day  comment 
period. 

Since  thi  >  publication  of  the  notice  of 
receipt  of  i  pplication,  NHTSA  has 
learned  ths  t  all  of  the  buses  that  are  the 
subject  of  t  le  September  12,  2002 
petition  ha  ve  a  gross  vehicle  weight 
rating  of  mare  than  10,000  pounds.  In  a 
March  23,  [999  letter  to  Mr.  Lawrence 
F.  Henneb*  rger  of  Arent,  Fox,  Kintner, 
Plotkin  an(  Kahn,  NHTSA  interpreted 
the  labeling  requirements  of  FMVSS  No. 
208  "as  applying  only  to  passenger  cars 
and  to  truocs,  buses  and  multipurpose 
passenger  \  ehicles  with  a  GVWR  of 
8,500  poun  ds  or  less  and  an  unloaded 
vehicle  we  ght  of  5,500  pounds  or  less." 
Therefore,  he  labels  installed  in  the 
Glaval  bus*  s  are  voluntary  and  do  not 
have  to  cor  iply  with  the  prohibition  in 
S4.5.1(b)(5|  (previously  S4. 5. 1(b)(3)) 
against  any  other  information  from 
being  on  th  e  same  side  of  the  sun  visor 
as  the  air  b  ig  warning  label,  except  an 
air  bag  mai  itenance  label  or  a  utility 
vehicle  rol  over  warning  label.  Since 
there  is  no  noncompliance,  the  petition 
for  a  deterr  lination  thgt  the 
noncompli  ince  is  inconsequential  is 
moot  and  ii ;  therefore  rejected. 
Accordingly,  Glaval  is  not  required  to 
notify  owners  and  recall  its  buses. 

(49  U.S.C. 
authority  at 
Issued  on 
Stephen  R. 
Associate  A 
[FR  Doc 


[Docket  No.  NHTSA-2002-13989;  Notice  2]       billing  code 

Rejection  of  Petition  for  Determination 
of  Inconsequential  Noncompliance 


3(  1 


18.  30120,  delegations  of 
9  CFR  1.50  and  501.8). 
September  16.  2003. 
I|ratzke, 

ini. it  rotor  for  Rulemaking. 
Filed  9-25-03;  8:45  am] 
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On  September  12,  2002,  Glaval  Bus 
Inc.  (Glaval)  notified  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  that  it  had  determined  that  a 
total  of  900  "Glaval  Model  Universal, 
Primetime,  &  Titan  buses" 
manufactured  between  January  1999 
and  August  16,  2002,  did  not  meet  the 
labeling  requirements  mandated  by 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS>No.  208,  "Occupant  Crash 
Protection,"  and  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573. 
"Defect  and  Noncompliance  Reports." 
Glaval  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  30118(d)  and 
30120(h),  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  Vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  December  18,  2002,  in  the 
Federal  Register  {67  FR  77558).  NHTSA 


DEPARTMI  -NT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Financ  e  Docket  No.  34404] 

East  Tennessee  Railway,  L.P. — Lease 
and  Operaf  on  Exemption— CSX 
Transportation,  Inc. 

East  Teniessee  Railway,  L.P.  (ETRY), 
a  Class  III  rail  carrier,  has  filed  a  verified 
notice  of  ejJemption  under  49  CFR 
1150.41  et  ieq.  to  lease,  from  CSX 
Transportation,  Inc.  (CSXT),  and  operate 
5.0  miles  of  track,  which  includes  4.05 
miles  of  rai  line  and  two  short  spurs, 
known  as  J(  hnson  City  Lead  and 
Carnegie  Sjur,  in  Washington  County, 
TN.  The  line  extends  from  milepost  ZJ 
0.05  to  miU  post  ZJ  4.10  near  Johnson 
City.  The  t\  ro  spurs  extend  west  from 


the  line  in 
of  the  city. 


'  ETRY  and  ( :SXT  have  agreed  on  the  terms  of  the 
lease  that  will  fcover  this  transaction,  and  expect  to 


ohnson  City  and  to  the  south 


ETRY  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  exceed  $5  million,  and  thus 
that  the  transaction  will  not  result  in  the 
creation  of  a  Class  II  or  Class  1  rail 
carrier.  ETRY  intends  to  consummate 
the  transaction  as  soon  as  possible  after 
September  5,  2003,  the  effective  date  of 
the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34404,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Donald  G. 
Avery,  Slover  &  Loftus ,  1 2  24  1 7th  St. , 
NW.,  Washington,  DC  20036. 
■  Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.sth.dot.gov. 

Decided:  September  22.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-24389  Filed  9-25-03;  8:45  am] 
BILLING  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-33  (Sul>-No.  21  OX)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  IMaricopa 
County,  AZ 

Union  Pacific  Railroad  Company  (UP) 
.  has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  2.1 -mile 
line  of  railroad,  known  as  the  Creamery 
Spur,  extending  from  milepost  914.3  to 
milepost  916.4  near  University  Drive 
between  Priest  Drive  and  Hayden  Road 
in  Tempe,  Maricopa  County,  AZ.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  85281. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


execute  a  written  lease  agreement  prior  to 
consummation  of  the  acquisition. 


Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  October  28,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, '  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  6, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  16, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street.  NW.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  UP's 
representative:  Mack  H.  Shumate,  Jr., 
Senior  General  Attorney,  Union  Pacific 
Railroad  Company.  101  North  Wacker 
Drive,  Room  1920,  Chicago,  IL  60606. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
October  3,  2003.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington.  DC  20423-0001)  or 
by  calling  SEA,  at  (202)  565-1539. 
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'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SE.A)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Sprvice  Rail  Lines.  5  I.C.C.2d  377  (1989).  />fny 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  51,100.  See  49  CFR 
1002.2(0(25). 


[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  September  26,  2004,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.stb.dot.gov. 

Decided:  September  22,  2003. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-24390  Filed  9-25-03;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  International  Affairs;  Survey 
of  U.S.  Ownership  of  Foreign 
Securities  as  of  December  31, 2003 

AGENCY:  Departmental  Offices, 
Department  of  the  Treasury. 
ACTION:  Notice  of  reporting 
requirements. 

SUMMARY:  By  this  Notice,  the 
Department  of  the  Treasury  is  informing 
the  public  that  it  is  conducting  a 
mandatory  survey  of  U.S.  ownership  of 
foreign  securities  as  of  December  31, 
2003.  This  Notice  constitutes  legal 
notification  to  all  United  States  persons 
who  are  iri  the  reporting  panel  set  forth 
in  this  Notice  that  they  must  respond  to 
this  survey.  Additional  copies  of  the 
reporting  form  SHCA  and  instructions 
may  be  printed  from  the  Internet  at: 
http://www.treas.gov/tic/fofms.html. 

Who  Must  Report:  It  is  expected  that 
reporting  will  be  required  only  from 
those  organizations  which  reported  the 
largest  values  of  securities  data  on  the 
benchmark  survey  Form  SHC  entitled 
"U.S.  Ownership  of  Foreign  Securities, 
Including  Selected  Money  Market 
Instruments  as  of  December  31.  2001". 
The  panel  for  this  survey  is  expected  to 


include:  The  36  largest  custodians  and 
largest  end-investors  that  filed  schedule 

2  in  the  aforementioned  2001 
benchmark  survey;  and  194  of  the  next 
largest  end-investors  that  filed  schedule 

3  in  the  aforementioned  2001 
benchmark  survey.  Entities  required  to 
report  will  be  contacted  individually  by 
the  Federal  Reserve  Bank  of  New  York. 
Entities  not  contacted  by  the  Federal 
Reserve  Bank  of  New  York  have  no 
reporting  responsibilities. 

What  To  Report:  This  report  will 
collect  information  on  U.S.  resident 
holdings  of  foreign  securities,  i.e. 
equities,  long-term  debt  securities,  and 
short-term  debt  securities  (including 
selected  money  market  instruments). 

How  To  Report:  Copies  of  the  survey 
forms  and  instructions,  which  contain 
complete  information  on  reporting 
procedures  and  definitions,  can  be 
obtained  by  contacting  the  survey  staff 
of  the  Federal  Reserve  Bank  of  New 
York  at  (212)  720-6300,  e-mail: 
SHC.help@ny.frb.org.  The  mailing 
address  is:  Federal  Reserve  Bank  of  New 
York.  Statistics  Function.  4th  Floor,  33 
Liberty  Street,  New  York,  NY  10045- 
0001. 

When  To  Report:  Data  must  be 
submitted  to  the  Federal  Reserve  Bank 
of  New  York,  acting  as  fiscal  agent  for 
the  Department  of  the  Treasury,  by 
March  5.  2004. 

Dwight  Wolkow. 

Administrator.  International  Portfolio 

Investment  Data  Reporting  Systems. 

(FR  Doc.  0.3-24325  Filed  9-25-03;  8:45  ami 

BILUNG  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Joint  Comment  Request 

agencies:  Office  of  the  Comptroller  of 
the  Currency  (OCC).  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
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chapter  35),  the  OCC,  the  Board,  and  the 
FDIC  (collectively,  the  "agencies")  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number. 

During  the  second  quarter  of  2003,  the 
agencies,  imder  the  auspices  of  the 
Federal  Financial  Institutions 
Examination  Coimcil  (FFIEC).  Requested 
public  comment  on  the  extension, 
without  revision,  of  the  currently 
approved  information  collections:  the 
Foreign  Branch  Report  of  Condition 
(FFIEC  030).  In  response  to  a  comment 
letter  received,  the  FFIEC,  of  which  the 
agencies  are  members,  will  modify  the 
information  collection  to  eliminate  two 
items  and  redefine  four  items.  The 
agencies  are  now  submitting  requests  to 
OMB  for  approval  of  the  extension,  with 
revision,  of  the  FFIEC  030  report. 
DATES:  Comments  must  be  submitted  on 
or  before  October  2  7 ,  2003 . 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
should  refer  to  the  OMB  control 
number(s)  and  will  be  shared  among  the 
agencies. 

OCC:  Comments  should  be  sent  to  the 
Public  Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  Mailstop 
1-5,  Attention:  1557-0099,  250  E  Street, 
S.W.,  Washington,  DC  20219.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  conurients  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  S.W.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  conunents  by  calling  (202) 
874-5043. 

Board:  Written  comments,  which 
should  refer  to  "Foreign  Branch  Report 
of  Condition,  7100-0071,"  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20551.  However, 
because  paper  mail  in  the  Washington 
area  and  at  the  Board  of  Governors  is 
subject  to  delay,  please  consider 
submitting  your  comments  by  e-mari  to 
regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500 
between  9:00  a.m.  and  5:00  p.m.  on 
weekdays  pursuant  to  261.12,  except  as 


provided  in  2(  1.14,  of  the  Board's  Rules 
Regarding  Ava  liability  of  Information, 
and  261.14. 

FDIC:  Writt«  n  comments  should  be 
addressed  to  F  obert  E.  Feldman, 
Executive  Seci  etary.  Attention: 
Comments/Le  ;al,  Federal  Deposit 
Insurance  Corporation,  550  17th  Stfeet, 
N.W.,  Washington,  D.C.  20429.  All 
comment  shoi  Id  refer  to  "Foreign 
Branch  Report  of  Condition,  3064- 
0011."  Commt  inters  are  enco'oraged  to 
submit  comm<  nts  by  fax  or  electronic 
mail  [FAX  nui  iber  (202)  898-3838; 
Internet  addre  >s:  comments@fdic.gov]. 
Comments  als )  may  be  hand-delivered 
to  the  guard  st  ition  at  the  rear  of  the  550 
17th  Street  Building  (located  on  F 
Street)  on  bus:  ness  days  between  7:00 
a.m.  and  5:00  ).m.  Comments  may  be 
inspected  and  photocopied  in  the  FDIC 
Public  Inform)  ition  Center,  Room  100. 
801 17th  Stre€  t,  N.W.,  Washington,  D.C, 
between  9:00  i  i.m.  and  4:30  p.m.  on 
business  days. 

A  copy  of  tl  e  comments  may  also  be 
submitted  to  t  le  OMB  desk  officer  for 
the  agencies:  J  Dseph  F.  Lackey,  Jr., 
Office  of  Infor  nation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  I  xecutive  Office  Building, 
Room  10235, '  Vashington,  DC  20503  or 
electronic  mai  to  jIackeyi@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  inlormation  or  a  copy  of  the 
collection  ma;  be  requested  from: 

OCC:  Jessie  iDunaway,  OCC  Clearance 
Officer,  or  Cai  lille  Dixon,  (202)  874- 
5090,  Legislat  ve  and  Regulatory 
Activities  Div  sion,  Office  of  the 
Comptroller  o  '  the  Currency,  250  E 
Street,  S.W.,  \  Washington,  D.C.  20219. 

Board:  Cine  y  Ayouch,  Federal 

Clearance  Officer,  (202) 
452-3829,  Di^  ision  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reser  ^e  System,  20th  and  C 

Washington,  D.C.  20551 
Telecommuni  :ations  Device  for  the  Deaf 
(TDD)  users  n  ay  call  (202)  263-4869, 
Board  of  Gove  mors  of  the  Federal 
Reserve  Syste  n,  20th -and  C  Streets, 
N.W.,  Washin  ^on,  D.C.  20551 

FDIC:  Steve  i  F.  Hanft,  FDIC  Clearance 
I  J98-3907,  Legal  Division, 
Federal  Depo!  it  Insurance  Corporation, 
550  17th  Street  N.W.,  Washington,  D.C. 
20429. 
SUPPLEMENTAiY  INFORMATION: 


Request  for 
three  years 
currently 
collections: 


Q^ 


approval  to  extend  for 
revision  the  following 
apfiroved  information 


w  thi 


Title:  Forei  ,n  Branch  Report  of 
Condition 

Form  Numter: 

Frequency 
and  quarterly 


FFIEC  030 
>f  Response:  Annually, 
for  significant  branches 


Affected  Public:  Business  or  other  for- 
profit 

For  OCC: 

OMB  Number:  1557-0099 

Number  of  Respondents:  112  annual 
respondents;  47  quarterly  respondents 

Estimated  Time  per  Response:  3.7      ^ 
burden  hours. 

Estimated  Total  Annual  Burden: 
1,110  burden  hours. 

For  Board: 

OMB  Number:  7100-0071 

Number  of  Respondents:  72  annual 
respondents;  26  quarterly  respondents 

Estimated  Time  per  Response:  3.7 
burden  hours. 

Estimated  Total  Annual  Burden:  651 
burden  hours.  • 

For  FDIC: 

OMB  Number:  3064-0011 

Number  of  Respondents:  16  annual 
respondents 

Estimated  Time  per  Response:  3.7 
burden  hours. 

Estimated  Total  Annual  Burden:  59 
burden  hours. 

_  General  Description  of  Report:  These 
information  collections  are  mandatory: 
12  U.S.C.  321,  324,  and  602  (Board);  12 
U.S.C.  602  (OCC);  and  12  U.S.C.  1828 
(FDIC).  These  information  collections 
are  given  confidential  treatment  (5 
U.S.C.  552  (b)(8)).  Small  businesses  (that 
is,  small  banks)  are  not  affected. 

Abstract:  This  report  contains  asset 
and  liability  information  for  foreign 
branches  of  insured  U.S.  commercial 
banks  and  is  required  for  regulatory  and 
supervisory  purposes.  The  information 
is  used  to  anedyze  the  foreign  operations 
of  U.S.  commercial  banks.  All  foreign 
branches  of  U.S.  banks  regardless  of 
charter  type  file  this  report  with  the 
appropriate  Federal  Reserve  District 
Bank.  The  Federal  Reserve  collects  this 
information  on  behalf  of  the  U.S.  bank's 
primary  federal  bank  regulatory  agency. 

Current  Actions:  On  May  8,  2003,  the 
OCC  and  the  Board  published  a  notice 
soliciting  comm^ent  for  60  days  on  the 
proposed  extension,  without  revision,  of 
the  FFIEC  030  (68  FR  24741).  The  FDIC 
published  a  separate  notice  proposing 
extension,  without  revision,  of  the 
FFIEC  030  on  April  21,  2003  (68  FR 
19542).  The  agencies  received  one 
comment  letter  from  a  bankers 
association  on  the  proposed  extension. 
The  comment  noted  that  banks  are 
currently  required  to  report  on  the 
FFIEC  030  the  net  amounts  due  ft-om  or 
due  to  related  institutions  of  the 
consolidated  bank  on  separate  lines 
according  to  institution  type:  other 
foreign  branches,  the  head  office  and 
U.S.  branches,  and  the  consolidated 
subsidianes  of  the  bank.  The  association 
indicated  that  providing  this  level  of 
detail  is  particularly  burdensome  and 


requested  that  branches  instead  report 
only  the  gross  amounts  due  to  and  due 
from  related  entities  as  a  group. 

After  considering  the  comments 
received,  the  FFIEC  and  the  agencies 
decided  to  modify  the  information 
collected  on  the  net  due  from  and  the 
net  due  to  related  institutions  to  collect 
a  two-way  breakout  of  these  items  on  a 
gross  basis.  Specifically,  Assets  item  10, 
"Net  due  from  other  foreign  branches  of 
this  bank,"  and  item  11,  "Net  due  from 
head  office  and  U.S.  branches  of  this 
bank"  will  be  combined  and  collected 
as  a  single  item  on  a  gross  basis.  Assets 
item  12,  "Net  due  from  consolidated 
subsidiaries  of  this  bank,"  will  be 
modified  to  be  reported  on  a  gross  basis. 
Similarly,  Liabilities  item  21,  "Net  due 
to  other  foreign  branches  of  this  bank," 
and  item  22,  "Net  due  to  head  office  and 
U.S.  branches  of  this  bank"  will  be 
combined  and  collected  as  a  single  item 
on  a  gross  basis.  Liabilities  item  23, 
"Net  due  to  consolidated  subsidiaries  of 
this  bank,"  will  be  modified  to  be 
reported  on  a  gross  basis.  This 
modification  will  take  effect  as  of  the 
December  31,  2003,  report  date. 

In  making  this  change,  the  FFIEC  and 
the  agencies  concluded  that  combining 
the  separate  items  that  distinguish  a 
foreign  branch's  funding  to  or  from  U.S. 
offices  of  the  bank  from  its  funding  to 
or  from  other  foreign  offices  of  the  bank 
into  items  covering  all  intrabank 
funding  will  provide  adequate 
information  for  supervisory  purposes. 
However,  sources  of  funding  to 
subsidiaries  of  U.S.  banks,  and 
particularly  funding  of  foreign 
subsidiaries  of  U.S.  banks,  remains  a 
concern  to  the  agencies.  To  the  extent 
that  foreign  branches  provide  funding  to 
subsidiaries,  financial  or  economic 
disruption  in  foreign  countries  could 
have  an  adverse  effect  on  both  entities. 
Also  in  certain  cases,  foreign  authorities 
may  limit  the  transactions  of  local 
subsidiaries,  and  thus  foreign  branches' 
claims  on  their  related  subsidiaries 
could  become  impaired.  Collecting 
information  on  the  branches'  due  from 
and  due  to  position  with  consolidated 
subsidiaries  of  the  bank  provides  the 
agencies  with  the  ability  to  monitor 
such  positions  on  an  ongoing  basis. 
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Request  for  Comment 

Comments  are  invited  on: 

a.  Whether  the  information 
collections  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

b.  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections,  including  the 


validity  of  the  methodology  and 
assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 
agencies.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 

Dated:  September  3,  2003. 
Mark  J.  Tenhundfeld 

Assistant  Director.  Legislative  and  Regulatory 
Activities  DivisionOffice  of  the  Comptroller 
of  the  Currency 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17,  2003. 
Jennifer  J.  Johnson 
Secretary  of  the  Board 

Dated  at  Washington,  D.C.,  this  17  day  of 
September,  2003. 
FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Robert  E.  Feldman 

Executive  Secretary 


[PR  Doc.  03-24314  Filed  9-25-03;  8:45  am) 

BILUNG  COOES  OCC:  4810-33-3  1/3:  Board:  621(M)1-S 
1/3;  FOIC:  6714-01-S  1/3 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  972 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13(44  U.S.C.  3506(c)(2)(A)). 


Currently,  the  IRS  is  soliciting 
comments  concerning  Form  972, 
Consent  of  Shareholder  To  Include 
Specific  Amoimt  in  Gross  Income. 
DATES:  Written  comments  should  be 
received  on  or  before  November  25, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3 1 79 ,  or  through  the  Internet  at 
Larnice.AfacJlc@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Consent  of  Shareholder  To  Include 
Specific  Amount  in  Gross  Income. 
OMB  Number:  1545-0043. 
Fonn  Number:  972. 
Abstract:  Form  972  is  filed  by 
shareholders  of  corporations  who  agree 
to  include  a  consent  dividend  in  gross 
income  as  a  taxable  dividend.  The  IRS 
uses  Form  972  as  a  check  to  see  if  an 
amended  return  is  filed  by  the 
shareholder  to  include  the  amount  in 
income  and  to  determine  if  the 
corporation  claimed  the  correct  amount 
as  a  deduction  on  its  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 
Estimated  Number  of  Responses:  400. 
Estimated  Time  Per  Response:  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  368. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered . 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
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(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  12,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-24417  Filed  9-25-03;  8:45  am] 
BHJJNG  CODE  4a30-01-l> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2063 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  2063,  U.S. 
Departing  Alien  Income  Tax  Statement. 
DATES:  Written  comments  should  be ; 
received  on  or  before  November  25, 
2003  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue, 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW . , 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 


Ime  Per  Response:  50 


'otal  Annual  Burden 


Title:  U.S. :  )eparting  Alien  Income 
Tax  Statemei  t. 

OMB  Num,  *er:  1545-0138. 

Form  Num  )er;  2063. 

Abstract:  F  )rm  2063  is  used  by  a 
departing  res  dent  alien  against  whom  a 
termination  ajssessment  has  not  been 
made,  or  a  departing  nonresident  alien 
who  has  no  ti  xable  income  from  United 
States  soiuce  i,  to  certify  that  they  have 
satisfied  all  I  .S.  income  tax  obligations. 
The  data  is  ui  ;ed  by  the  IRS  to  certify 
that  departing  aliens  have  complied 
with  U.S.  incsme  tax  laws. 

Current  Actions:  There  are  no  changes 
being  made  h )  the  form  at  this  time. 

Type  of  Re  new:  Extension  of  a 
ciurently  ap(  roved  collection. 

Affected  Pi  \blic:  Individuals  or  , 

households. 

Estimated .  *Jumber  of  Responses: 
20,540. 

Estimated 
minutes. 

Estimated 
Hours:  17,04  I. 

The  follow  ng  paragraph  applies  to  all 
of  the  collect  ons  of  information  covered 
by  this  notice : 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  ca  lection  of  information 
displays  a  va  id  OMB  control  number. 
Books  or  rec<  rds  relating  to  a  collection 
of  informatio  a  must  be  retained  as  long 
as  their  cont«  nts  may  become  material 
in  the  admin  stration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  in:  ormation  are  confidential, 
as  required  b  y  26  U.S.C.  6103. 

Request  fo,  ■  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summariz  id  and/or  included  in  the 
request  for  O  vlB  approval.  All 
comments  w  11  become  a  matter  of 
public  recorc  .  Comments  are  invited  on: 

(a)  Whether  I  he  collection  of 
information  i  s  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  inch  ding  whether  the 
information  i  hall  have  practical  utility; 

(b)  the  accun  icy  of  the  agency's  estimate 
of  the  burdei  i  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utilr  y,  and  clarity  of  the 
information  o  be  collected;  (d)  ways  to 
minimize  th(  burden  of  the  collection  of 
information  m  respondents,  including 
through  the  i  ise  of  automated  collection 
techniques  o  r  other  forms  of  information 
technology;  »nd  (e)  estimates  of  capital 
or  start-up  ci  ists  and  costs  of  operation, 
maintenance ,  and  purchase  of  services 
to  provide  ii  formation. 


Approved:  September  16,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-24418  Filed  9-25-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0386] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 
action:  Notice. 

summary:  In  compliemce  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  27,  2003. 

for  further  information  contact: 

Denise  McLamb,  Records  Management 
Service  (005E3),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.,  or  e- 
mail  denise.mclamb@mail.va.gov. 
Please  refer  to  "OMB  Control  No.  2900- 
0386." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0386"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Interest  Rate  Reduction 
Refinancing  Loan  Worksheet,  VA  Form 
26-8923. 

OMB  Control  Number:  2900-0386. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Title  38  U.S.C,  section 
3729(a)  requires  VA  to  collect  a  funding 
fee  in  connection  with  guaranteed  or 
direct  loans.  The  fee  is  payable  for  both 
home  and  manufactured  home  loans.  To 
be  eligible  for  guaranty,  reports  of  loan 
disbursement  and  automatic  loan 
reports  for  loans  must  include  either  a 
receipt  showing  that  the  funding  fee  has 


been  paid  or  evidence  that  the  veteran 
is  exempt  from  the  requirement  of 
paying  the  fee.  Lenders  are  required  to 
submit  VA  Form  26-8923  with  VA 
Form  26-1820,  Report  and  Certification 
of  Loan  Disbursement,  as  applicable, 
v^rhen  requesting  guaranty  on  an  interest 
rate  reduction  refinancing  loan.  VA  loan 
examiners  must  assure  that  the 
requirements  of  the  Deficit  Reduction 
Act  of  1984,  38  U.S.C.  3ho(a)(8)  or 
3712(a)(1)(F),  and  applicable  VA 
regulations  are  met  before  the  issuance 
of  guaranty.  The  form  ensures  that 


Federal  Register /Vol.  68,  No.  187 /Friday,  September  26,  2003 /Notices 


55745 


lenders  correctly  compute  the  funding 
fee  and  the  maximum  permissible  loan 
amount  for  interest  rate  reduction 
refinancing  loans. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
19,  2003  at  page  13364. 

Affected  Public:  Business  or  other  for 
profit. 


Estimated  Annual  Burden:  16.667 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Total  ^^ 

Respondents:  100,000. 

Dated:  September  15,  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
[FR  Doc.  03-24305  Filed  9-25-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  docuntent  categories 
elsewfiere  in  the  Issue: 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Special  Use  Permits  for  Outfitter  and 
Guide  Operations  on  the  Lower  Rogue 
and  Lower  Illinois  Rivers,  Siskiyou 
National  Forest,  Curry  County,  OR 

Correction 

In  notice  document  03-22491 
beginning  on  page  52562  in  the  issue  of 


Thursday,  Se  Jtember  4,  2003,  make  the 
following  coi  rections: 

1.  On  page  52563,  in  the  third 
column,  in  tqe  third  line,  "wild"  should 
read,  "Wild 

2.  On  the  skme  page,  in  the  same 
column,  in  tt  e  seventh  line,  "rogue' 
should  read,  'Rogue". 

3.  On  page  52564,  in  the  first  coluriin, 
in  the  first  fu  1  paragraph,  in  the  first 
line,  "get"  should  read,  "eight". 

4.  On  the  sime  page,  in  the  same 
column,  in  tl  e  same  paragraph,  in  the 
second  line, '  'operating  the  wild  Section 
who"  shoulc  read,  "operating  in  the 
Wild  Section  who  were' 

5.  On  the  sime  page,  in  the  same 
column,  in  Ue  same  paragraph,  in  the 
seventh  line,  "autohrize"  should  read, 
"authorize" 

6.  On  the  skme  page,  in  the  same 
column,  in  tl  e  second  full  paragraph,  in 


the  10th  line  from  the  bottom, 
"cumulative"  should  read, 
"cumulatively.". 

7.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the 
third  line,  "guest"  should  read, 
"guests". 

[FR  Doc.  C3-22491  Filed  9-t25-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Parts  2  and  7 

[Docket  No.  2003-T-010] 
RIN06S1-AB45 

Rules  of  Practice  for  Trademark- 
Related  HIings  Under  the  Madrid 
Protocol  Implementation  Act 

agency:  United  States  Patent  and 
Trademark  Office.  Commerce. 
action:  Final  rule. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (Office)  is  adding  new 
regulations  to  implement  the  Madrid 
Protocol  Implementation  Act  of  2002 
(MPIA),  and  is  amending  existing 
regulation  both  to  implement  the  MPIA 
and  to  otherwise  clarify  and  improve 
the  procedures  for  processing  trademark 
applications  and  conducting 
proceedings  before  the  Trademark  Trial 
and  Appeal  Board.  The  MPIA  provides 
that:  The  owner  of  a  U.S.  application  or 
registration  may  seek  protection  of  its 
mark  in  any  of  the  other  58  countries 
party  to  the  Protocol  Relating  to  the 
Madrid  Agreement  Concerning  the 
International  Registration  of  Marks 
(Madrid  Protocol)  by  submitting  a  single 
international  application  through  the 
Office  to  the  International  Bureau  of  the 
World  Intellectual  Property 
Organization  (IB);  and  the  owner  of  an 
application  or  registration  in  a  country 
party  to  the  Madrid  Protocol  may  obtain 
an  international  registration  from  the  IB 
and  request  an  extension  of  protection 
of  its  mark  to  the  United  States. 
DATES:  Effective  Date:  November  2. 
2003. 

Applicability  Dates:  New  rules  added 
as  part  7  of  37  CFR  and  the  amendments 
to  rules  in  part  2  of  37  CFR  shall  apply 
to  any  application  for  international 
registration  filed  on  or  after  November 
2,  2003,  and  any  application  for 
registration  in  the  United  States  under' 
section  1 ,  section  44  or  section  66(a)  of 
the  Act  filed  on  or  after  November  2, 
2003.  except  as  noted  below. 

Drawing  requirements  under  §  2.52: 
Applicants  with  pending  applications 
filed  prior  to  November  2,  2003,  will  not 
be  required  to  file  amended  dravdngs. 
However,  applicants  may  voluntarily 
amend  their  drawings  to  comply  with 
the  new  standard  character  or  color 
drawing  requirements.  See  discussion 
below  of  changes  to  §  2.52.  The  Office 
will  consider  voluntary  amendments   - 
filed  on  or  after  November  2,  2003,  in 
accordance  with  standard  procedures 
for  processing  of  amendments. 


Partial  abai  \donment  under  §  2.65(a): 
This  rule  as  a  nended  shall  apply  to  all 
Office  actions  issued  on  or  after 
November  2. ;  1003.  even  if  the 
application  w  is  filed  prior  to  that  date. 
See  discussio  i  below  of  the  changes  to 
§2.65. 

Requests  to  extend  the  time  to  file  an 
opposition  ui  der  §2. 102(c):  If  a  first 
request  for  an  extension  of  time  to 
oppose  was  fi  ed  before  November  2. 
2003,  the  rule  s  in  effect  on  the  filing 
date  of  that  fi:  st  request  will  apply  to 
the  first  reque  st  and  any  subsequent 
request  filed  Ay  the  same  potential 
opposer  or  on  e  in  privity  with  it.  If  a 
first  request  fi  »r  an  extension  of  time  to 
oppose  is  file  1  on  or  after  November  2, 
2003,  the  am(  nded  regulation  will  apply 
to  the  first  re<  uest  and  any  subsequent 
request  filed  '  ly  the  same  potential 
opposer  or  ore  in  privity  with  it. 
Petitions  to  the  Director  under 
§2.146(i):  Foi  petitions  filed  on  or  after 
May  2,  2004,  jetitioners  will  be  held  to 
the  new  six-n  onth  standard  of  diligence 
in  monitoring  the  status  of  applications 
and  registrati  )ns.  Petitions  filed  prior  to 
May  2,  2004,  will  be  reviewed  under  the 
one-year  dilij  ence  standard,  even  if  the 
application  v  as  filed  on  or  after 
November  2,  2003.  See  the  discussion 
below  of  changes  to  §  2.146(i). 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  L.  Bla  :k.  Office  of  the 
Commissione  r  for  Trademarks,  by 
telephone  at  703)  308-8910,  ext.  153,  or 
by  e-mail  to  <  heryl.black@uspto.gov. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rule  Making  was  published 
in  the  Federal  Register  (68  FR  15119)  on 
March  28,  20  )3.  A  public  hearing  was 
held  on  May  30,  2003. 

Four  organ  zations,  two  law  firms, 
seven  attorne  ys,  one  business  and  three 
individuals  s  ubmitted  written 
comments.  T  no  organizations  and  one 
attorney  testi  led  at  the  oral  hearing. 

The  Madri  1  Protocol  Implementation 
Act  of  2002,  'ublic  Law  107-273,  116 
Stat.  1758,  1M3-1921  (MPIA)  amends 
the  Trademai  k  Act  of  1946  to 
implement  tl  le  provisions  of  the  Madrid 
Protocol  in  t:  le  United  States.  The  MPIA 
was  enacted  jn  November  2,  2002,  and 
becomes  effe:tive  on  November  2,  2003. 

The  Madri  1  Protocol  and  the 
Common  Re|  ulations  Under  the  Madrid 
Agreement  C  oncerning  the  International 
Registration  )f  Marks  and  the  Protocol 
Relating  to  t]  lat  Agreement  (April  1, 
2002)  (Comnon  Regulations)  are 
available  on  the  World  Intellectual 
Property  Ormnization's  (WIPO)  Web 
site,  ciurentk' at  http://www.wipo.int/ 
madrid/en/.  The  Common  Regulations 
are  the  proc(  dures  agreed  to  by  the 
parties  to  th(  Madrid  Protocol  regarding 


the  administration  of  the  Madrid 
Protocol,  pursuant  to  Article  10(2)(iii). 
References  below  to  "the  Act,"  "the 
Trademark  Act,"  or  "the  statute"  refer  to 
the  Trademark  Act  of  1946, 15  U.S.C. 
1051,  et  seq.,  as  amended  by  the  MPLA. 
The  "TMEP"  referenced  below  is  the 
Trademark  Manual  of  Examining 
Procedure  {3rd  ed.  Rev.  2,  May  2003). 

Filings  Under  Madrid  Protocol 

Background 

The  Madrid  Protocol  provides  a 
system  for  obtaining  an  international 
registration.  The  IB  maintains  the 
system  in  accordance  with  the 
guidelines  set  forth  in  the  Conunon 
Regulations.  To  apply  for  an 
international  registration  under  the 
Madrid  Protocol,  an  applicant  must  be 
a  national  of,  be  domiciled  in,  or  have 
a  real  and  effective  business  or 
commercial  establishment  in  one  of  the 
countries  that  are  members  of  the 
Madrid  Protocol  (Contracting  Parties). 
An  international  application  must  be 
based  on  a  trademark  application  or 
registration  in  one  of  the  Contracting 
Parties  (basic  application  or  basic 
registration).  The  international 
application  must  be  for  the  same  mark 
and  include  a  list  of  goods  emd/or 
services  identical  to  or  narrower  than 
the  list  of  goods.and/or  services  in  the 
basic  application  or  registration.  The 
international  application  must  designate 
one  or  more  Contracting  Parties  in 
which  an  extension  of  protection  of  the 
international  registration  is  sought. 

The  international  application  must  be 
submitted  through  the  trademark  office 
of  the  Contracting  Party  in  which  the 
basic  application  is  pending  or  basic 
registration  is  held  (office  of  origin).  The 
office  of  origin  must  certify  that  the 
information  in  the  international 
a'pplication  corresponds  with  the 
information  in  the  basic  application  or 
registration,  and  transmit  the 
international  application  to  the  IB. 

The  IB  will  review  an  international 
application  to  determine  whether  the 
Madrid  Protocol  filing  requirements 
have  been  met  and  the  required  fees 
have  been  paid.  If  an  international 
application  is  unacceptable,  the  IB  will 
notify  both  the  applicant  and  the  office 
of  origin  of  the  "irregularity."  If  the 
Madrid  Protocol  requirements  have 
been  met  and  the  fees  have  been  paid, 
the  IB  will  immediately  register  the 
mark,  publish  the  international 
registration  in  the  WIPO  Gazette  of 
International  Marks,  send  a  certificate  to 
the  holder,  and  notify  the  offices  of  the 
designated  Contracting  Parties  in  which 
an  extension  of  protection  of  the 
international  registration  is  sought. 
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Registration  by  the  IB  does  not  meeui 
that  the  mark  is  automatically  granted 
protection  in  the  designated  Contracting 
Pafties. 

The  holder  of  an  international 
registration  may  designate  additional 
Contracting  Parties  in  a  subsequent 
designation.  A  subsequent  designation 
is  a  request  by  the  holder  of  an 
international  registration  for  an 
extension  of  protection  of  its 
international  registration  to  additional 
Contracting  Parties.  Each  Contracting 
Party  designated  in  an  international 
application  or  subsequent  designation 
will  examine  the  request  for  extension 
of  protection  as  a  national  application 
under  its  laws,  and  if  it  complies  with 
the  requirements  for  registration,  grant 
protection  of  the  mark  in  its  country.  A 
Contracting  Party  must  notify  the  IB  of 
the  refusal  of  a  request  for  extension  of 
protection  within  the  time  limits  set 
forth  in  Article  5(2)  of  the  Madrid 
Protocol.  If  a  notification  of  refusal  is 
not  sent  to  the  IB  within  the  required 
time  limits,  the  Contracting  Party  must 
grant  protection  of  the  mark  in  its 
country. 

Discussion  of  Specific  Rules  Added  or 
Changed 

The  Office  is  adding  new  rules  setting 
forth  the  requirements  for  submitting 
international  applications  and 
subsequent  designations  through  the 
Office  for  forwarding  to  the  IB.  The 
Office  is  also  adding  new  rules  for 
processing  requests  for  extension  of 
protection  of  international  registrations 
to  the  United  States,  and  changing 
current  regulations  to  bring  the  rules  of 
practice  in  trademark  cases  into 
conformance  with  the  MPIA. 

New  Rules  Added  as  Part  7 

The  Office  is  adding  rules  7.1,  7.3, 
7.4,  7.6,  7.7,  7.U,  7.12,  7.13,  7.14,  7.21, 
7.22,  7.23,  7.24,  7.25,  7.26,  7.27,  7.28, 
7.29,  7.30,  7.31,  7.36,  7.37,  7.38,  7.39, 
7.40,  and  7.41;  and  designating  part  7  of 
37  CFR  as  the  rules  of  practice  in  filings 
pursuant  to  the  Protocol  Relating  to  the 
Madrid  Agreement  Concerning  the 
International  Registration  of  Marks. 

Section  7.1  defines  certain  terms  used 
in  this  part.  Terms  defined  in  the  MPIA 
are  not  included  in  the  list  of  definitions  ' 
in  §7.1. 

Section  7.3  requires  that 
correspondence  relating  to  international 
applications  and  registrations  be  in 
English. 

Section  7.4  states  that  correspondence 
submitted  through  the  Trademark 
Electronic  Application  System  (TEAS) 
will  be  accorded  the  date  and  time  the 
complete  transmission  is  received  in  the 
Office  based  on  Eastern  Time. 


Fees 

Section  7.6  sets  forth  the  fees  required 
by  the  Office  for  processing 
correspondence  relating  to  international 
applications  and  registrations  under  the 
Madrid  Protocol.  These  fees  must  b^ 
paid  in  U.S.  dollars  at  the  time  of 
submission. 

The  Office  is  charging  fees  for:  (1) 
Reviewing  and  certifying  an 
international  application;  (2j 
transmitting  a  subsequent  designation; 
(3)  transmitting  a  request  to  record  an 
assignment  or  restriction  (usually  a 
security  interest),  or  the  release  of  a 
restriction,  of  a  holder's  right  of  disposal 
of  an  international  registration;  (4) 
requesting  a  notice  of  replacement;  and 
(5)  filing  an  affidavit  of  use  in  commerce 
or  excusable  nonuse  for  a  mark  in  a 
registered  extension  of  protection  to  the 
United  States. 

In  addition  to  the  fees  required  by  the 
Office,  there  are  international  fees  for 
processing  international  applications 
and  registrations.  Section  7.7  sets  forth 
the  international  fees  that  may  be  paid 
to  the  IB  through  the  Office  in 
connection  with  international 
applications  and  registrations,  and  the 
requirements  and  procedures  for 
submitting  those  fees  through  the  Office. 
A  schedule  of  the  international  fees  is 
currently  posted  on  the  WIPO  Web  site, 
available  at  http://www.wipo.int/ 
madrid/en/.  An  international  applicant 
or  holder  may  pay  the  fees  directly  to 
the  IB,  or  to  the  IB  through  the  Office. 
Fees  paid  directly  to  the  IB  must  be  paid 
in  Swiss  francs,  and  fees  paid  through 
the  Office  must  be  paid  in  U.S.  dollars. 

Under  §  7.7(b),  if  an  international 
applicant  or  holder  pays  the 
international  fees  through  the  Office, 
payment  must  be  made  at  the  time  of 
submission  by  any  of  the  acceptable 
payment  methods  set  forth  in  §§  2.207 
and  2.208.  If  the  international  fees  are 
paid  directly  to  the  IB  using  an 
acceptable  form  of  payment  established 
by  the  IB,  the  international  applicant  or 
holder  must  include  the  IB  account 
number  for  debiting  fees  or  the  IB 
receipt  number  as  proof  of  payment  of 
fees  in  its  submission  to  the  Office.  The 
fee  calculator  and  acceptable  methods 
for  paying  fees  to  the  IB  may  currently 
be  viewed  on  the  WIPO  Web  site  at 
http://www.wipo.int/madrid/en/ . 

International  Applications  Originating 
From  the  United  States 

The  requirements  for  granting  a  date 
of  receipt  to  an  international  application 
are  set  forth  in  §  7.11(a).  An 
international  application  must  identify 
at  least  one  basic  application  or 
registration.  The  international 


application  may  be  based  on  more  than 
one  U.S.  apphcation  and/or  registration, 
provided  that  the  owner  and  the  mark 
are  the  same  for  each  basic  application 
or  registration. 

An  international  application  must  be 
submitted  through  TEAS.  The  Office  has 
developed  a. TEAS  form  for  filing  an 
application  for  international  registration 
that  conforms  to  the  official  IB  form 
created  by  WIPO.  TEAS  will  require  the 
applicant  to  select  between  two 
different  types  of  forms,  namely,  a  pre- 
populated  form  containing  information 
from  the  basic  application  or 
registration,  or  a  free-text  form.  The 
applicant  can  use  the  pre-populated 
form  if:  (1)  The  international  application 
is  based  on  a  single  basic  application  or 
registration;  and  (2)  applicant's  changes 
to  the  international  application  are 
limited  to  narrowing  the  list  of  goods  or 
services.  For  all  other  international 
applications,  the  applicant  must  fill  in 
all  the  fields  in  the  free  text  form. 

Section  7.11(a)(3)  requires  a 
reproduction  of  the  mark  in  the 
international  application  that  is  the 
same  as  the  mark  in  the  basic 
application  or  registration,  and  that 
meets  the  drawing  requirements  of 
§  2.52.  If  the  mark  in  Uie  basic 
application  or  registration  is  depicted  in 
black  and  white  and  does  not  include  a 
color  claim,  the  reproduction  of  the 
mark  in  the  international  application 
must  be  black  and  white.  If  a  mark  is 
depicted  in  black  and  white  in  the  basic 
application  or  registration  but  there  is  a 
claim  of  color,  the  international, 
application  must  include  both  a  black 
and  white  reproduction  of  the  mark  and 
a  color  reproduction  of  the  mark.  If  the 
mark  in  the  basic  application  or 
registration  is  in  color,  the  reproduction 
of  the  mark  in  the  international 
application  must  be  in  color. 

Under  §§  7.11(a)(4)  and  7.12,  if  color 
is  claimed  as  a  feature  of  the  mark,  the 
same  color  claim  must  be  made  in  the 
international  application.  If  color  is  not 
claimed  as  a  feature  of  the  mark  in  the 
basic  application  or  registration,  the 
international  application  may  not 
include  a  claim  of  color. 

Under  §  7.11(a)(5),  if  the  basic 
application  or  registration  includes  a 
description  of  the  mark,  the 
international  application  must  include 
the  same  description  of  the  mark. 

Under  §  7.11(a)(6).  if  the  mark  in  the 
basic  application  or  registration  is  a 
three-dimensional  mark,  sound  mark, 
collective  mark  or  certification  mark, 
the  international  application  must 
indicate  the  type  of  mark. 

Section  7.11(a)(7)  requires  a  fist  of 
goods  and/or  services  in  the 
international  application  that  is 
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identical  to  or  narrower  than  the  list  of 
goods  and/or  services  in  the  basic 
application  or  registration,  and  is 
classified  according  to  the  Nice 
Agreement  Concerning  the  International 
Classification  of  Goods  and  Services  for 
the  Purposes  of  the  Registration  of 
Marks.  An  applicant  may  omit  or  revise 
goods  and/or  services  from  the 
international  application  as  long  as  the 
omission  or  revision  does  not  broaden 
the  scope  of  the  goods  or  services 
identified  in  the  basic  application  or 
refdstration. 

The  pre-populated  form  will  include 
the  list  of  goods/services  in  the  basic 
application  or  registration.  The 
applicant  may  edit  the  list  of  goods  and/ 
or  services  by  either  omitting  particular 
goods  or  services  or  revising  the 
description  of  goods  or  services 
populated  from  the  basic  application  or 
registration.  In  the  free  text  form,  the 
applicant  must  enter  the  goods/services 
manually.  The  applicant  may  iimit 
goods  or  services,  or  revise  the  list  of 
goods/services.  The  list  of  goods  and 
services  for  each  designated  Contracting 
Party  must  be  identical  to  or  narrower 
than  the  list  of  goods  or  services  in  the 
international  application. 

Both  the  pre-populated  form  and  the 
free-text  form  will  also  allow  an 
applicant  to  change  the  classification  of 
goods  and  services  in  an  international 
application.  If  the  goods  or  services  in 
the  basic  application  or  registration  are 
classified  in  U.S.  Classes  A,  B  or  200  or 
entirely  imder  the  U.S.  classification 
system,  an  applicant  may  want  to 
reclassify  goods  or  services  into 
international  classes.  Classes  A,  B  and 
200  are  not  part  of  the  international 
classification  system  imder  the  Nice 
Agreement.  Failure  to  properly  classify 
goods  or  services  in  an  international 
application  according  to  the 
international  classification  system 
under  the  Nice  Agreement  may  result  in 
an  IB  notice  of  irregulcirity.  The  Office 
will  issue  an  examination  guide 
regarding  classification  on  or  before 
November  2,  2003. 

Under  §  7.11(a)(8),  an  international 
applicant  must  designate  at  least  one 
Contracting  Party  in  which  it  seeks  an 
extension  of  protection. 

Under  §  7.11(a)(9),  the  international 
applicant  must  pay  the  U.S.  certification 
fee  and  the  international  fees  (see  §  7.7) 
for  all  classes  and  all  designated 
Contracting  Parties  at  the  time  of 
submission. 

Under  section  61  of  the  Act,  and 
§  7.11(a)(10),  an  international  applicant 
must  specify  that  applicant  is  a  national 
of,  is  domiciled  in,  or  has  a  real  and 
effective  industrial  or  commercial 
establishment  in  the  United  States.  If 


the  applicai  t  is  not  a  national  of  the 
United  Statt  s  and  the  applicant's 
address  on  t  le  application  is  outside  of 
the  United  S  tates,  the  applicant  will  be 
required  to  irovide  the  address  of  the 
U.S.  domicile  or  establishment. 

Section  7. a 3  sets  forth  the 
requirements  for  certifying  and 
forwarding  i  in  international  application 
to  the  IB.  Ul  der  §  7.13(a),  if  an 
intemationa  I  application  meets  the 
requirement  s  of  §  7.11(a),  the  Office  will 
grant  a  date  of  receipt,  certify  that  the 
information  contained  in  the 
international  application  corresponds  to 
the  basic  application  or  registration,  and 
forward  the  international  application 
electronical  y  to  the  IB. 

The  Offio  I  must  certify  and  forward 
an  international  application  to  the  IB 
within  two  months  of  the  date  of  receipt 
in  the  Office  in  order  to  provide  the 
applicant  with  an  international 
registration  jdate  as  of  the  date  of  receipt 
of  the  international  application  in  the 
Office.  The  Office  will  automatically 
certify  and  forward  to  the  IB  all 
international  applications  based  on  a 
single  basiciapplication  or  registration, 
with  no  lim  tations  on  the  goods/ 
services  an(  no  color  claim,  that  meet 
the  requirements  of  §  7.11(a).  Limited 
review  by  tile  Madrid  Processing.  Unit 
(MPU)  is  reiuired  for  international 
applications  where  the  goods  or  services 
have  been  rerrowed  or  a  color  drawing 
is  attached.  International  applications 
that  are  con  ipleted  on  free  text  forms  are 
reviewed  b]  the  MPU.  The  use  of  a  fully 
automated  i  iling  system  expedites  the 
processing  i  tf  international  applications 
because  infi  irmation  is  either  pre- 
populated  f  -om  Office  records  or 
entered  by  the  applicant  directly  into 
the  Office's  lautomated  systems,  and 
electronicaly  reviewed  for  certification. 

Section  7  13(b)  states  that  if  the  Office 
cannot  certi  fy  that  the  information 
contained  ii  i  the  international 

corresponds  with  the 

in  the  basic  application  or 

the  Office  will  notify  the 


application 
information 
registration 
applicant  tl  at  the  international 


application 


cannot  be  certified.  Any 


intemationi  il  fees  (see  §  7.7)  paid 
through  the  Office  will  be  refunded; 
however,  tl  e  Office  will  not  refund  the 
certificatioi .  fee. 

Correcting  ',  rregularities  in  International 
Applicatioi  — §  7.14 

The  IB  w  11  notify  both  the 
intemationi  >1  applicant  and  the  Office  of 
any  irreguli  irities  in  an  international   , 
application  Under  Rule  11  of  the 
Conmion  Regulations,  the  international 
applicant  n  lUst  correct  certain 
irregulariti(  is  through  the  Office.  Fees 
for  correcti  ig  irregularities  in  an 


international  application  must  be  paid 
directly  to  the  IB.  All  other  irregularities 
requiring  applicant's  response  may 
either  be  submitted  through  the  Officfe 
or  filed  directly  at  the  IB.  Section 
7.14(b)  sets  forth  the  types  of 
irregularities  that  must  be  corrected 
through  the  Office,  and  §  7.14(e)  sets 
forth  the  procedures  for  responding  to 
irregiilaOrities  through  the  Office. 

To  be  considered  timely,  responses  to 
IB  notices  of  irregularities  must  be 
received  by  the  ffl  before  the  end  of  the 
response  period  set  forth  in  the  IB's 
notice.  Receipt  in  the  Office  does  not 
fulfill  this  requirement. 

Information  about  filing  directly  with 
the  IB  is  available  on  the  WIPO  Web 
site,  currently  at  http://www.wipo.int/ 
madrid/en/.  The  applicant  may  contact 
the  IB  by  mail  to  the  World  Intellectual 
Property  Organization,  34  chemin  des 
Colombettes,  PO  Box  18,  CH-1211 
Geneva  20,  Switzerland;  by  telephone  at 
41  22  338  9111;  by  fax  to  41  22  740 
1429;  or  by  e-mail  to 
intreg.mail@wipo.int. 

Irregularities  in  Classification  and 
Identification  of  Goods/Services 

Rules  12  and  13  of  the  Common 
Regulations  provide  that  the  IB  will  not 
consider  a  response  to  irregularities  in 
classification  or  identification  of  goods 
and/or  services  unless  the  response  is 
submitted  through  the  office  of  origin. 
Section  7.14(b)  therefore  requires  that 
an  international  applicant  respond  to 
irregularities  in  classification  and 
identification  of  goods  and/ or  services 
through  the  Office.  Because  the  Office 
must  certify  that  the  goods  or  services 
in  an  applicant's  response  are  Within 
the  scope  of  the  basic  application  or 
registration  at  the  time  the  response  is 
filed,  responses  to  irregularities  in  the 
identification  will  be  reviewed  by  the 

MPU. 

If  the  goods  or  services  in  the  basic 
application  or  registration  have  been 
amended  since  the  date  the 
international  application  was  submitted 
to  the  Office,  the  goods  and  services  in 
the  response  to  the  IB  notice  must  be 
within  the  scope  of  the  amended  goods 
and  services.  If  the  response  includes 
goods  and  services  that  exceed  the 
scope  of  the  goods  and  services  in  the 
basic  application  or  registration  as 
amended,  the  MPU  will  reject  the 
response  and  notify  the  applicant.  If 
there  is  time  remaining  in  the  IB 
response  period,  the  applicant  may 
submit  a  corrected  response.  If  the 
goods  and  services  in  an  applicant's 
response  do  not  exceed  the  scope  of  the 
goods  and  services  in  the  basic 
application  or  registration  as  amended, 
and  the  IB  response  period  has  not 
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expired,  the  MPU  will  certify  the  goods 
and  services  and  forward  the  response 
to  the  IB. 

Fees  To  Correct  Irregularities  Must  Be 
Paid  Directly  to  the  IB 

Section  7.14(c)  provides  that  fees  for 
correcting  irregularities  in  an 
international  application  must  be  paid 
directly  to  the  IB.  This  is  true  even  if  the 
applicant  is  filing  a  response  to  correct 
other  irregularities  through  the  Office. 
At  this  time,  the  Office's  automated 
system  cannot  process  fees  to  correct 
irregularities  in  an  international 
application. 

Other  Irregularities  Requiring  Response 
From  Applicant 

Under  §  7.14(d),  applicants  may 
respond  to  all  other  irregularities  either 
through  the  Office  in  accordance  with 
§  7.14(e),  or  directly  at  the  IB.  The  Office 
will  not  respond  to  any  irregularities  on 
behalf  of  aa  applicant.  Except  foF  an 
applicant's  response  to  irregularities  in 
the  identification  of  goods  and  services, 
the  Office  will  not  review  responses  to 
IB  notices  of  irregularities. 

Procedines  for  Responding  to  IB  Notices 
of  Irregularities  Through  the  Office 

To  be  considered  timely,  responses  to 
IB  notices  of  irregularities  must  be 
received  by  the  IB  before  the  end  of  the 
response  period  set  forth  in  the  IB's 
notice.  Receipt  in  the  Office  does  not 
fulfill  the  requirement  for  timely 
submission  to  the  IB. 

Under  §  7.14(e),  the  Office  requires 
that  applicants  use  TEAS  to  submit 
responses  through  the  Office.  Responses 
submitted  through  the  Office  for 
forwarding  to  the  IB  should  be 
submitted  as  soon  as  possible,  but  at 
least  one  month  before  the  end  of  the 
response  deadline  set  forth  in  the  IB's 
notice.  The  Office  will  not  process  any 
response  submitted  to  the  Office  after 
the  IB  response  deadline. 

Subsequent  Designations — §  7.21 

Section  64  of  the  Act  and  §  7.21 
permit  the  holder  of  an  international 
registration  to  submit  a  subsequent 
designation  through  the  Office,  if:  (1) 
The  international  registration  is  based 
on  a  U.S.  application  or  registration;  and 
(2)  the  holder  of  the  international 
registration  is  a  national  of,  is  domiciled 
in,  or  has  a  real  and  effective  industrial 
or  commercial  establishment  in  the 
United  States.  The  holder  also  has  the 
option  of  filing  a  subsequent 
designation  directly  with  the  IB. 

Under  §  7.21,  if  a  subsequent 
designation  is  submitted  through  the 
Office,  it  must  be  submitted  through 
TEAS  and  include  the  international 


registration  number,  the  name  and 
address  of  the  holder  of  the 
international  registration,  one  or  more 
Contracting  Parties  in  which  an 
extension  of  protection  is  sought,  and  a 
list  of  goods  and/or  services  that  is 
identical  to  or  narrower  than  the  goods 
and/or  services  listed  in  the 
international  registration.  The  holder 
can  omit  or  revise  goods  and/or  services 
from  the  subsequent  designation  as  long 
as  the  omission  or  revision  does  not 
broaden  the  scope  of  the  goods  or 
services  identified  in  the  international 
registration.  The  holder  must  include 
the  U.S.  transmittal  fee  and  all 
subsequent  designation  fees  [see  §  7.7) 
at  the  time  of  submission.  The  Office  is 
not  required  to  certify  a  subsequent 
designation. 

The  IB  will  review  a  subsequent 
designation  for  compliance  with  Rule  24 
of  the  Common  Regulations  before 
forwarding  the  request  for  extension  of 
protection  to  the  designated  Contracting 
Parties.  If  there  are  any  irregularities  in 
the  subsequent  designation,  the  IB  will 
notify  both  the  holder  and  the  Office. 
The  holder  must  file  any  responses  to 
the  notice  or  irregularities  directly  with 
the  IB.  The  Office  will  not  forward  any 
responses  to  irregularities  in  a 
subsequent  designation  to  the  IB,  even 
if  the  subsequent  designation  was 
submitted  through  the  Office. 

Recording  Changes  to  International 
Registration 

The  IB  shall  record  changes  to 
international  registrations  pursuant  to 
Articles  9  and  9*^'^  of  the  Madrid 
Protocol.  Section  7.22  requires  that  all 
requests  to  record  changes  to  an 
international  registration  be  filed  at  the 
IB,  except  in  the  limited  circumstances 
in  which  an  assignment,  or  restriction  of 
a  holder's  right  of  disposal  of  an 
international  registration  or  the  release 
of  such  a  restriction,  must  be  submitted 
through  the  Office,  as  set  forth  in  §§  7.23 
and  7.24.  Section  10  of  the  Act  and  37 
CFR  part  3  are  not  applicable  to  such 
assignments  or  restrictions. 

The  Office  will  not  take  note  of  an 
assignment  or  restriction  of  a  holder's 
right  of  disposal  of  an  international 
registration  in  its  records  imless  the  IB 
notifies  the  Office  that  the  assignment  or 
restriction  has  been  recorded  in  the 
International  Register.  When  the  IB 
sends  notice  of  an  assignment  of  an 
international  registration  with  an 
extension  of  protection  to  the  United 
States,  the  MPU  will  update  the 
ownership  information  in  the 
Trademark  database  and  forward  the  IB 
notice  to  the  Assignment  Services 
Division  to  update  its  automated 
records.  An  assignment  of  an  extension 


of  protection  that  has  not  been  recorded 
at  the  IB  will  not  be  reflected  in  the 
Trademark  database,  even  if  the 
assignment  has  been  inadvertently 
recorded  by  the  Assignment  Services 
Division. 

Section  7.23  sets  forth  the  limited 
circumstances  in  which  a  request  to 
record  an  assignment  of  an  international 
registration  may  be  submitted  through 
the  Office.  The  Office  will  accept  and 
forward  to  the  IB  a  request  to  record  an 
assigninent  of  an  international 
registration  by  an  assignee  who  is  a 
national  of,  is  domiciled  in  or  has  a  real 
and  effective  commercial  or  industrial 
establishment  in  the  U.S.  only  if  the 
assignee  cannot  obtain  the  assignor's 
signature  for  the  request  to  record  the 
assignment  and  the  request  meets  the 
requirements  of  §  7.23. 

Section  7.24  sets  forth  the  limited 
circumstances  in  which  a  request  to 
record  a  restriction  of  a  holder's  right  of 
disposal  of  an  international  registration, 
or  the  release  of  such  aTestriction,  may 
be  submitted  through  the  Office.  Under 
§  7.24,  the  Office  will  accept  for 
submission  and  forward  to  the  IB  a 
request  to  record  a  restriction  of  a 
holder's  right  of  disposal  of  an 
international  registration  (usually  a 
security  interest),  or  the  release  of  such 
a  restriction,  by  a  party  holding  the 
restriction  who  is  a  national  of,  is 
domiciled  in  or  has  a  real  and  effective 
commercial  or  industrial  establishment 
in  the  U.S.  only  if:  (1)  (i)  The  restriction 
is  the  result  of  a  court  order;  or  (ii)  the 
restriction  is  the  result  of  an  agreement 
between  the  holder  of  the  international 
registration  and  the  party  restricting  the 
holder's  right  of  disposal,  and  the 
signature  of  the  holder  of  the 
international  registration  cannot  be 
obtained;  (2)  the  party  who  obtained  the 
restriction  is  a  national  of,  is  domiciled 
in,  or  has  a  real  and  effective  industrial 
or  commercial  establishment  in  the 
United  States;  and  (3)  the  restriction  or 
release  applies  to  the  holder's  right  to 
dispose  of  the  international  registration 
in  the  United  States.  The  request  must 
meet  the  requirements  of  §  7.24(b).  The 
Office  will  charge  a  fee  for  transmitting 
a  request  to  record  an  assignment  or 
restriction,  or  the  release  of  a  restriction, 
to  the  IB. 

Requests  for  Extension  of  Protection  to 
the  United  States 

Under  section  65  of  the  Act,  the 
holder  of  an  international  registration 
may  request  an  extension  of  protection 
of  the  international  registration  to  the   - 
United  States,  provided  the 
international  registration  is  not  based  on 
a  U.S.  application  or  registration. 


The  holder  may  file  with  the  IB  a 
request  for  extension  of  protection  to  the 
United  States  in  either  an  international 
application  or  a  subsequent  designation. 
Sectioa  66(a)  of  the  Act  requires  that  a 
request  for  extension  of  protection  to  the 
United  States  include  a  declaration  of 
bona  fide  intention  to  use  the  mark  in 
commerce  that  the  United  States 
Congress  can  regulate.  The  allegations 
in  a  verified  statement  required  by  an 
intemationcd  applicant  or  holder 
seeking  an  extension  of  protection  of  an 
international  registration  to  the  United 
States  are  set  forth  in  §  2.33(e).  See 
discussion  below  of  new  §  2.33(e).  The 
IB  wiU  certify  that  the  request  for 
extension  of  protection  contains  a 
properly  signed  declaration  of  bona  fide 
intention  to  use  the  mark  in  commerce 
when  it  forwards  the  request  to  the 
Office.  The  declaration  will  remain  part 
of  the  international  registration  on  file  at 
the  IB. 

The  IB  will  forward  the  request  for 
extension  of  protection  to  the  Office 
electronically.  A  holder  cannot  file  a 
request  for  extension  of  protection  to  the 
United  States  directly  with  the  Office. 

Section  7.25  provides  that  for 
purposes  of  examination  and 
opposition,  a  request  for  an  extension  of 
protection  to  the  United  States  will  be 
referred  to  as  an  application  for 
registration  under  section  66(a)  of  the 
Act;  that  references  to  "applications" 
and  "registrations"  in  37  CFR  part  2 
include  extensions  of  protection  to  the 
United  States;  and  that  upon 
registration,  an  extension  of  protection 
will  be  referred  to  as  a  "registration,"  a 
"registered  extension  of  protection,"  or 
a  "section  66(a)  registration."  With  the 
exception  of  §§2.130-2.131,  2.160- 
2.166,  2.168,  2.172,  2.173,  2.175  and 
2.181-2.186,  all  the  sections  in  37  CFR 
parts  2  and  10  apply  to  a  request  for 
extension  of  protection  to  the  United 
States. 

Under  §  7.26,  the  filing  date  of  a 
request  for  extension  of  protection  to  the 
United  States  for  purposes  of 
examination  in  the  Office  is:  (1)  The 
international  registration  date,  if  the 
request  for  extension  of  protection  to  the 
United  States  was  made  in  the 
international  application,  or  (2)  the  date 
the  IB  recorded  the  subsequent 
designation,  if  the  request  for  extension 
of  protection  to  the  United  States  was 
made  in  a  subsequent  designation. 
Under  section  66(b)  of  the  Act,  the  filing 
date  of  the  extension  of  protection  will 
be  considered  the  date  of  constructive 
notice  pursuant  to  section  7(c)  of  the 
Act. 

Under  section  67  of  the  Act  and 
§  7.27,  the  holder  of  an  international 
registration  may  claim  priority  under 
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Article  4  of  t  le  Paris  Convention  for  the 
Protection  o:  Industrial  Property  if:  (1) 
The  request  or  an  extension  of 
protection  cqntains  a  claim  of  priority; 
and  (2)  the  international  registration 
date  or  the  date  of  recordal  of  the 
subsequent  designation  at  the  IB 
requesting  ait  extension  of  protection  to 
the  United  S  ates  is  no  later  than  six 
months  after  the  filing  date  of  the 
application  t  lat  formed  the  basis  of  the 
claim  of  prio  rity. 

Replacemen 

,  Under  Art  cle  4''''^  of  the  Madrid 
Protocol,  wh  ere  a  mark  that  is  the 
subject  of  a  national  or  regional 
registration  ki  the  Office  of  a 
Contracting  'arty  is  also  the  subject  of 
an  intematio  nal  registration  and  both 
registrations  are  in  the  name  of  the  same 
person,  the  i  itemational  registration  is 
deemed  to  re  place  the  national  or 
regional  regi  itration,  without  prejudice 
to  any  rights  acquired  by  virtue  of  the 
latter,  provic  ed  that:  (1)  The  protection 
resulting  froi  n  the  international 
registration  (  xtends  to  that  Contracting 
Party;  (2)  all  the  goods  and  services 
listed  in  the  aational  or  regional 
registration  ( xe  also  listed  in  the 
intemationa  registration  with  respect  to 
that  Contrac  ing  Party;  and  (3)  the 
extension  of  protection  takes  effect  after 
the  date  of  t]  le  national  or  regional 
registration. 

Under  sec  ion  74  of  the  Act  and 
§  7.28(a),  a  r  sgistered  extension  of 
protection  t<  the  United  States  affords 
the  same  rig  its  as  a  previously  issued 
U.S.  registration  if:  (1)  Both  registrations 
are  owned  h^  the  same  person  and 
identify  the  same  mark;  and  (2)  the 
goods/servit  es  in  the  previously  issued 
U.S.  registra  ion  are  covered  by  the 
registered  ej  tension  of  protection. 
Under  §  7.2(  (b),  the  holder  of  a 
registered  e?  tension  of  protection  may 
request  that  the  Office  note  in  its 
records  repl  icement  of  the  earlier  U.S. 
registration  )y  the  extension  of 
protection. '  'he  Office  will  require  a  fee 
to  note  repl.  cement. 

Under  §  7  29,  the  replaced  U.S. 
registration  Afill  remain  in  force,  unless 
cancelled,  e  cpired  or  surrendered,  as 
long  as  the  <  wner  files  affidavits  or 
declarations  of  use  or  excusable  nonuse 
under  sectic  n  8  of  the  Act  and  renews 
the  registrat  on  under  section  9  of  the 
Act. 

Effect  of  Ca,  icellation  or  Expiration  of 
Intemationi  1  Registration  on  Extension 
of  Protection 

Under  se(  tion  70  of  the  Act  and 
§  7.30,  the  C  ffice  will  cancel  a  pending 
or  registere(  extension  of  protection  to 
the  United  I  itates,  in  whole  or  in  part. 


if  the  IB  notifies  the  Office  of  the 
cancellation  or  expiration  of  the 
corresponding  international  registration, 
in  whole  or  in  part. 

Transformation 

Under  section  70(c)  of  the  Act  and 
§  7.31,  if  an  international  registration  is 
cancelled,  in  whole  cr  in  part,  by  the  IB 
at  the  request  of  the  office  of  origin 
imder  Article  6(4)  of  the  Madrid 
Protocol  (due  to  the  cancellation  or 
expiration  of  the  basic  application  or 
registration),  the  holder  of  the 
international  registration  may  file  a 
request  to  transform  the  corresponding 
extension  of  protection  to  the  United 
States  into  an  application  under 
sections  1  and/or  44  of  the  Act.  If  only 
a  portion  of  the  cancelled  goods  and 
services  in  the  international  registration 
pertains  to  the  extension  of  protection  to 
the  United  States,  the  Office  will  not 
cancel  the  entire  extension  of 
protection,  but  will  instead  delete  the 
cancelled  goods  or  services  from  the 
extension  of  protection.  The  holder  of 
the  extension  of  protection  may  request 
transformation  only  as  to  the  cancelled 
goods  or  services. 

The  requirements  for  transformation 
are  set  forth  in  §  7.31(a).  The  holder  of 
an  international  registration  must  file 
the  request  for  transformation  through 
TEAS  within  three  months  of  the  date 
of  cancellation  of  the  international 
registration.  The  request  must  include 
an  application  filing  fee  for  at  least  one 
class  of  goods  and/or  services. 

Under  §  7.31(b),  if  a  request  for 
transformation  contains  all  the  elements 
in  §  7.31(a),  the  cancelled  extension  of 
protection  to  the  United  States  will  be 
transformed  into  an  application  under 
sections  1  and/or  44  of  the  Act.  The 
application  will  be  accorded  the  same 
filing  date  and  same  priority  (if  any)  as 
the  cancelled  extension  of  protection  to 
the  United  States.  The  application 
resulting  fi-om  the  transformation  will 
be  examined  as  a  new  application  under 
part  2  and,  if  approved  for  publication, 
published  for  opposition.  The 
application  must  meet  all  the 
requirements  of  the  Act  and  rules  for  an 
application  under  section  1  and/or 
section  44  of  the  Act,  as  appropriate. 

If  the  holder  does  not  meet  the 
requirements  of  §  7.31(a),  the  Office  will 
not  process  the  request  for 
transformation. 

Maintaining  an  Extension  of  Protection ._ 
to  the  United  States 

Section  71  of  the  Act  and  §  7.36 
require  the  holder  of  an  international 
registration  with  a  registered  extension 
of  protection  to  the  United  States  to  file 
an  affidavit  or  declaration  of  use  in 
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conunerce  or  excusable  nonuse  during 
the  following  time  periods:  (1)  Between 
the  fifth  and  sixth  year  after  the  date  of 
registration  in  the  United  States;  and  (2) 
within  the  six-month  period  before  the 
end  of  every  ten-year  period  after  the 
date  of  registration  in  the  United  States, 
or  upon  pajmient  of  a  grace  period 
surcharge,  within  the  three-month  grace 
period  immediately  following. 

There  is  no  requirement  in  the  MPIA 
that  the  holder  of  a  registered  extension 
of  protection  to  the  United  States  renew 
the  extension  of  protection  in  the  Office 
under  section  9  of  the  Act.  Renewal  of 
international  registrations  is  governed 
by  Article  7  of  the  Madrid  Protocol  and 
Rules  29-31  of  the  Common 
Regulations.  The  term  of  an 
international  registration  is  ten  years, 
and  it  may  be  renewed  for  ten  years 
upon  payment  of  the  renewal  fee. 

Under  §  7.41,  renewal  of  an 
international  registration  and  its 
extension  of  protection  to  the  United 
States  must  be  made  directly  with  the 
IB.  A  request  for  renewal  of  an 
international  registration  cannot  be 
submitted  through  the  Office.  If  an 
international  registration  is  not  renewed 
at  the  IB,  the  registration  will  lapse,  and 
the  IB  will  notify  the  Office.  Pvusuant  to 
section  70(b)  of  the  Act,  the  Office  will 
cancel  the  corresponding  extension  of 
protection  to  the  United  States. 

Comments  to  Part  7  Rules 

Comment:  One  comment  voiced  a 
concern  that  people  who  reside  in  the 
West  will  be  disadvantaged  by  the 
Office's  adherence  to  Eastern  Time  for 
according  date  and  time  of  receipt  of 
correspondence  imder  §  7.4. 

Response:  The  Office  currently  uses 
Eastern  Time  to  accord  a  date  and  time 
of  receipt  to  trademark-related 
correspondence,  even  when  documents 
are  submitted  by  customers  on  the  West 
Coast  and  overseas.  Under  the  current 
practice,  the  Office  is  able  to 
consistently  accord  a  receipt  date  to  the 
thousands  of  documents  it  receives 
daily,  without  regard  to  the  time  zone  in 
which  the  correspondence  originated. 
This  ensures  effective  and  expeditious 
processing  of  incoming  correspondence. 
Applying  the  same  practice  to 
correspondence  related  to  international 
applications  and  registrations  will 
provide  continuity  to  the  incoming 
correspondence  process. 

Comment:  One  comment  requested  an 
explanation  of  the  Office's  fees  for 
transmitting  IB  filings  submitted 
electronically  by  applicants  and  the 
associated  biuden  on  the  Office  in 
comparison  with  the  fees  and  associated 
burden  on  other  national  trademark 
offices. 


Response:  The  fees  for  processing  IB 
filings  imder  the  Madrid  Protocol  reflect 
not  only  the  "handling  fee"  but  also  the 
cost  of  redesigning  the  Office's 
automated  systems  so  that  it  can  receive 
documents  from  and  transmit 
docimients  to  the  IB,  and  maintain 
electronic  copies  of  docimients  sent  to 
and  received  from  the  IB;  the  cost  of 
reprogramming  and  expanding  TEAS  to 
add  new  forms  for  filings  related  to  the 
Madrid  Protocol;  and  the  expense 
associated  with  establishing,  staffing 
cuid  operating  a  new  business  imit,  the 
Madrid  Processing  Unit  (MPU).  Each 
Contracting  Party  sets  their  own 
tremsmittal  fees.  The  Office  does  not 
provide  information  about  other 
national  trademark  offices. 

Comment:  Two  comments  opposed 
mandatory  electronic  filing  and        ^ 
requested  that  the  Office  provide  an 
alternative  to  electronic  filing. 

Response:  It  is  imperative  mat  the 
Office  process  international  appUcations 
expeditiously  because  the  Office  must 
certify  and  forward  an  international 
application  meeting  the  requirements  of 
§  7.11  to  the  IB  within  two  months  of 
the  date  of  receipt  in  the  Office  in  order 
to  provide  the  applicant  with  an 
international  registration  date  as  of  the 
date  of  receipt  of  the  international 
application  in  the  Office.  Electronic 
filing  saves  the  Office  time  in  processing 
international  applications  and  provides 
greater  assurance  to  customers  and  the 
Office  that  the  information  contained  in 
the  electronic  application  is  accurate. 
The  pre-populated  form  takes 
information  directly  from  the  Office 
records,  and  the  information  entered  by 
an  applicant  in  the  free  text  form  is 
entered  directly  into  the  Office's 
automated  system.  The  use  of  a 
completely  automated  system 
eliminates  the  additional  time  and  work 
steps  involved  in  scanning  a  paper 
application  into  electronic  form  and 
reduces  the  possibility  of  the  paper 
application  becoming  lost  within  the 
Office. 

Comment:  Four  conmients  requested 
that  the  Office  eliminate  the 
requirement  for  an  address  that  is 
identical  to  the  address  in  the  basic 
application  or  registration. 

Response:  The  Office  has  eliminated 
that  requirement. 

Comment:  Two  comments  suggested 
that  the  Office  adopt  a  mechanism  to 
link  the  trademark  automated  records 
with  the  assignment  automated  records 
to  avoid  ownership  discrepancies  in  the 
Office  records. 

Response:  The  Officp  has  created  an 
interface  between  the  automated  system 
in  the  Assigiunent  Services  Division  of 
the  Office  and  the  Trademark  database 


that  will  enable  the  Office  to  update 
ownership  information  in  the 
Trademark  database  when  an 
assignment  of  the  entire  interest  and 
goodwill,  a  name  change  or  a  merger  has 
been  recorded  in  the  Assignment 
Services  Division.  This  change  in 
practice  will  apply  only  to  docimients 
recorded  on  and  sifter  the  date  on  which 
the  new  procedures  are  implemented. 
The  Office  will  implement  these  new 
procedures  on  or  before  November  2, 
2003.  A  notice  with  detailed  gliidelines 
will  be  published  in  the  Official  Gazette 
and  posted  on  the  Office's  Web  site 
prior  to  November  2,  2003. 

Comment:  One  comment  asked  if  the 
TEAS  form  will  permit  an  international 
applicant  to  authorize  some  charges  to 
a  U.S.  deposit  account  and  other  charges 
to  an  IB  account  in  a  single  filing. 

Response:  The  TEAS  lorm  is  designed 
to  permit  an  international  applicant  to 
authorize  some  charges  to  a  U.S.  deposit 
account  and  other  charges  to  an  IB 
account  in  a  single  filing. 

Comment:  Two  comments  requested 
that  the  Office  treat  international 
applications  that  do  not  meet  the 
requirements  of  §  7.1 1(a)  as  informal 
and  allow  applicants  an  opportunity  to 
correct  any  deficiencies. 

Response:  Setting  up  a  docketing 
system  for  informal  international 
applications  is  unnecessary  and 
inefficient.  Since  an  international 
ajjplication  is  filed  in  "real"  time 
through  TEAS,  if  required  information 
is  omitted  from  an  international 
application,  the  apphcant  will 
immediately  receive  a  TEAS  error 
message.  If  the  Office  cannot  certify  an 
international  application,  the  MPU  will 
send  an  e-mail  message.  In  either  case, 
the  applicant  may  immediately  re-file 
the  international  application  with  the 
correct  information  through  TEAS. 

Comment:  One  comment  suggested 
that  §  7.14  identify  the  irregularities  that 
the  Office  must  correct  under  the 
Common  Regulations. 

Response:  The  suggestion  has  not 
been  adopted.  The  irregularities  that  the 
Office  must  remedy  are  set  forth  in  Rule 
11(4)  of  the  Common  Regulations,  and 
are  not  repeated  in  part  7  of  these  rules. 

Comment:  One  comment  requested 
that  the  Office  change  the  applicant's 
deadline  for  submitting  responses  to  IB 
notices  of  irregularities  through  TEAS 
from  one  month  to  seven  days  prior  to 
the  IB  deadline. 

Response:  The  one-month  response 
period  set  forth  in  §  7.14(e)  is  a 
suggestion,  not  a  deadline.  Only 
responses  to  correct  irregularities  in 
classification  and  identification  of  goods 
and  services  must  be  submitted  through 
the  Office.  Early  submission  is 
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encotiraged  to  allow  the  Office  sufficient 
time  to  process  responses  to 
irregularities  in  classification  and 
identification  of  goods  and/ or  services 
through  the  Office.  Fees  for  correcting 
irregularities  must  be  paid  directly  to 
the  IB.  All  other  responses  to  correct 
irregularities  can  be  filed  directly  at  the 
IB  or  submitted  through  the  Office  for 
forwarding  to  the  IB.  See  discussion 
above  of  §  7.14. 

Comment:  One  comment  stated  that 
the  Office  should  be  willing  to  assist 
international  applicants  in  resolving 
classification  or  identification  issues 
raised  by  the  IB. 

Response:  The  IB  will  propose 
changes  to  the  identification  and 
classification  of  goods  and  services  in 
its  notice  of  irregularities  concerning 
goods  and  services.  Because  the  final 
decision  on  classification  and 
identification  for  an  intematioiial 
application  rests  with  the  IB,  the  Office 
recommends  that  applicants  adopt 
suggestions  offered  by  the  IB,  if 
accurate. 

Ckjmment:  One  comment  requested 
that  the  Office  treat  deficient  requests  to 
record  an  assigrunent  or  restriction  (see 
§§  7.23  and  7.24)  as  informal  and  allow 
the  filer  an  opportunity  to  correct 
deficiencies  within  a  reasonable  time. 

Response:  Setting  up  a  docketing 
system  for  deficient  requests  is 
unnecessary  and  inefficient.  If  the 
request  is  deficient,  the  Office  will 
inform  the  filer  of  the  deficiency  in  an 
e-mail  message.  The  applicant/holder 
will  have  the  opportiuiity  to 
immediately  re-file. 

Comment:  One  conunent  stated  that 
noting  replacement  of  an  extension  of 
protection  before  registration  could 
cause  confusion  as  to  the  effect  of  such 
notice. 

Response:  The  Office  has  revised 
§  7.28.  Under  Article  4''»  of  the  Madrid 
Protocol  and  section  74  of  the  Act,  ■ 
replacement  does  not  take  effect  until 
the  extension  of  protection  mattues  into 
a  registration.  Therefore,  the  Office  will 
not  note  replacement  of  an  extension  of 
protection  unless  the  mark  has 
registered. 

Comment:  Two  comments  stated  that 
the  grace  period  for  affidavits  of  use 
under  §  7.36  should  be  changed  from 
three  months  to  six  months. 

Response:  The  grace  period  for  filing 
an  affidavit  of  use  of  a  registered 
extension  of  protection  is  set  forth  in 
section  71  of  the  Act  and  will  require  a 
statutory  amendment. 

Amendment  to  Part  2  Rules 

In  addition  to  the  new  rules  added  as 
part  7  of  37  CFR.  the  Office  is  amending 
rules  and  adding  new  rules  to  part  2  of 


37  CFft  to  bring  the  rules  of  practice  in 
trademark  cases  into  conformance  with 
the  MPIA,  to  set  forth  the  requirements 
for  examinfttion  and  registration  of 
extensions  jof  protection  to  the  United 
States,  as  well  as  proceedings  before  the 
TrademarkjTrial  and  Appeal  Board 
relating  to  them,  and  to  otherwise 
clarify  and  improve  the  procedures  for 
processing  ^ademeu-k  applications  and 
conducting  proceedings  before  the 
TrademarklTrial  and  Appeal  Board. 

The  Offide  is  amending  rules  2.2, 
2.11,  2.17,  !.18,  2.19,  2.21,  2.33,  2.34. 
2.35,  2.37,   !.47,  2.51,  2.52,  2.56,  2.65, 
2.66.  2.73,  !.75,  2.84,  2.88,  2.101.  2.102, 
2.104,  2.10 ».  2.107,  2.111,  2.112,  2.113, 
2.118,  2.12  ,  2.123,  2.127,  2.128,  2.130, 
2.131,  2.14i!,  2.145,  2.146,  2.151,  2.161, 
and  2.171;  aid  adding  rules  2.5.3,  2.54, 
and  2.126. 

The  Offi(  e  is  amending  §  2.2  to  add 
definitions  of  "ESTTA"  (Electronic 
System  for  Trademark  Trials  and 
Appeals)  ai  id  "international 
application." 

The  Offi(  e  is  revising  §  2.11  and  its 
heading  to  ndicate  that  representation 
before  the  ( )ffice  is  governed  by  37  CFR 
10.14.  It  is  1  edundant  to  have  provisions 
governing  i  spresentation  before  ^the 
Office  in  b(  th  parts  2  and  10. 

The  Offi(  e  is  rewording  §  2.17(b)  by 
adding  a  re  erence  to  §  10.14(b),  and 
rewording  |  i  2.17(a)  and  (c)  by  replacing 
"paper"  wi  h  "dociunent." 

Tne  Offic  e  is  amending  §  2.18  to 
clarify  proc  edures  for  establishing  a 
correspond  mce  address  in  trademark 
cases.  The  i  imendment  does  not  change 
current  pra  :tice. 

The  Offic  e  is  amending  §  2.19(a)  to 
clarify  proc  edures  for  sending 
correspond  mce  after  a  power  of 
attorney  is  revoked,  and  amending 
§  2.19Cb)  to  indicate  that  the  procediues 
for  permissive  withdrawal  of  an 
attorney  ara  governed  by  §  10.40. 

The  Offide  is  amending  §  2.21(a)  to 
indicate  th4t  §  2.21  sets  forth  the 

ling  requirements  only  for 
under  sections  1  and  44  of 
filing  date  of  an  application 
n  66(a)  of  the  Act  is 
section  66(b)  of  the  Act  and 


mimmum 
applicatio 
the  Act.  Tl 
under  secti 
governed  b' 
§7.26. 
Section 


33(d)(1)  is  amended  to 
delete  the  requirement  that  a  party  who 
signs  a  trademark  document 
electronically  print,  sign,  date  and 
maintain  a  paper  copy  of  the  electronic 
submission;  It  is  burdensome  and 
inefficient  io  require  parties  who  file 
electronically  to  maintain  both  paper 
and  electrofiic  records  of  the  filings. 

The  Offiqe  is  also  amending  §  2.33  by 
adding  paragraph  (e),  setting  forth  the 
requiremen  ts  for  a  verified  statement  for 
an  applicat  on  imder  section  66(a)  of  the 


Act,  and  stating  that  the  verified 
statement  is  part  of  the  international 
registration  on  file  at  the  IB. 

The  Office  is  removing 
§§2.34(a)(l)(v).2.34(a)(2){ii), 
2.34(a)(3)(iv)  and  2.34(a)(4)(iv),  which 
state  that  an  application  may  list  more 
than  one  item  of  goods  or  more  than  one 
service,  provided  that  the  applicant  has 
used  or  has  a  bona  fide  intention  to  use 
the  mark  in  commerce  on  or  in 
connection  with  all  the  specified  goods 
or  services.  This  is  stated  in 
§S  2.32(a)(6),  2.33(b)(1)  and  2.33(b)(2), 
aiid  it  is  unnecessary  to  repeat  it  in 
§2.34. 

The  Office  is  amending 
§  2.34(a)(4)(i)(A)  to  require  that  an 
application  based  on  section  44(d)  of  the 
Act  specify  the  serial  number  of  the 
foreign  application.  This  incorporates  a 
requirement  of  Article  4(D)(5)  of  the 
Paris  Convention,  and  codifies  current 
practice,  as  stated  in  TMEP  §  1003. 

The  Office  is  adding  a  new 
§  2.34(a)(5),  setting  forth  a  request  for 
extension  of  protection  of  an 
international  registration  under  section 
66(a)  of  the  Act  as  a  fifth  basis  for  filing 
a  trademark  application. 

The  Office  is  revising  §  2.34(b)  to 
provide  that  more  than  one  basis  can  be 
claimed  only  in  an  application  under 
section  1  or  44  of  the  Act,    id  that  a 
basis  under  section  66(a)  oi  the  Act 
cannot  be  combined  with  any  other 
basis. 

The  Office  is  revising  §  2.35(a)  to  state 
that  in  an  application  under  section 
66(a)  of  the  Act.  the  applicant  may  not 
add,  substitute  or  delete  a  basis,  unless 
the  applicant  meets  the  requirements  for 
transformation  imder  section  70(c)  of 
the  Act  and  §  7.31. 

The  Office  is  revising  §  2.35(b)  to 
clarify  that  the  requirements  for  adding, 
substituting  or  deleting  a  basis  apply 
only  to  applications  under  sections  1 
and  44  of  the  Act.  This  does  not  change 
current  practice. 

The  Office  is  redesignating  §  2.35(c) 
through  2.35(h)  as  §  2.35(b)(3)  through 
2.35(b)(8). 

The  Office  is  amending  §  2.37(b)  to 
delete  the  requirement  for  a  description 
of  a  mark  that  has  color.  The 
requirement  for  a  description  of  color 
for  marks  where  color  is  claimed  eis  a 
feature  of  the  mark  is  already  set  forth 
in  §  2.52,  and  it  is  unnecessary  to  repeat 
the  requirement  in  §  2.37. 

The  Office  is  amending  §  2.47  to 
indicate  that  an  application  under 
section  66(a)  of  the  Act  is  not  eligible  for 
registration  on  the  Supplemental 
Register.  Section  68(a)(4)  of  the  Act 
provides  that  registration  of  an 
extension  of  protection  of  an 
international  registration  shall  be 


Federal  Reg^er/Vol.  68,  No.  187 /Friday,  September  26.  2003 /Rules  and  Regulations  55755 


refused  to  any  mark  not  eligible  for 
registration  on  the  Principal  Register. 

The  Office  is  rewording  §  2.51  to 
simplify  the  rule  and  to  add  a  provision 
that,  in  an  application  under  section 
66(a)  of  the  Act,  the  drawing  of  the  mark 
must  be  a  substantially  exact 
representation  of  the  mark  that  appears 
in  the  international  registration. 

The  Office  is  revising  §  2.52  to  clarify 
the  types  of  drawings  and  format  for 
drawings.  There  are  two  types  of 
drawings:  (1)  Standard  character 
drawings;  and  (2)  special  form 
drawings.  Currently  the  rules  refer  to 
"typed  drawings."  The  Office  is  using 
thejerm  "standard  character"  in  the 
amended  rules  instead  of  the  term 
"typed"  because  this  is  the  term  used 
for  international  applications  under  the 
Madrid  Protocol.  Section  2.52(a)  sets 
forth  the  requirements  for  a  standard 
character  drawing,  and  §  2.52(b)  sets 
forth  the  requirements  for  a  special  form 
drawing. 

Section  2.52(a)  permits  an  applicant 
to  submit  a  standard  character  drawing, 
if  the  applicant  seeks  to  register  words, 
letters,  and/or  numbers  without  claim  to 
any  particular  font  style,  size,  or  color, 
and  the  mark  does  not  include  a  design 
element.  Only  Latin  characters,  Roman 
or  Arabic  niunerals  and  common 
pimctuation  and  diacritical  marks  may 
be  used  in  a  standard  character  drawing. 
The  Office  has  created  a  chart  of 
acceptable  characters  diat  may  be 
included  in  a  standard  character 
drawing.  The  Office's  standard 
characters  set  is  attached  as  an  appendix 
to  this  notice  and  will  be  published  on 
the  Office's  Web  site  and  linked  to 
TEAS  forms. 

A  standard  character  drawing  does 
not  have  to  display  the  mark  in  all 
upper  case  letters,  but  may  display  the  • 
mark  in  any  font  style.  To  avoid  any 
confusion  as  to  whether  an  applicant  is 
seeking  registration  of  a  mark  in 
standard  characters  or  in  the  particular 
font  style  depicted  in  the  drawing, 
§  2.52(a)(1)  requires  an  applicant 
seeking  registration  of  a  mark  in 
standard  characters  to  submit  a 
statement  that  the  mark  is  in  standard 
characters  and  that  no  claim  is  made  to 
any  particular  font  style,  size,  or  color. 
If  a  drawing  displays  a  mark  in  all 
capital  letters  or  includes  the  wording 
"typed  drawing,"  the  Office  will  treat 
the  drawing  as  a  standard  character 
drawing  and  the  examining  attorney 
will  amend  the  application  to  include  a 
standard  characters  statement  by 
Examiner's  Amendment.  No  prior 
authorization  from  the  applicant  is 
required  for  this  type  of  Examiner's 
Amendment.  If  it  is  unclear  whether  the 
drawing  is  a  standard  character  drawing 


or  a  special  form  drawing,  the 
examining  attorney  will  require  the 
applicant' to  clarify  the  type  of  drawing 
during  examination. 

Section  2.52(b)  requires  a  special  form 
drawing  if  an  appficant  seeks  to  register 
a  design,  a  mark  that  contains  color,  or 
a  mark  comprised  of  words,  letters  and/ 
or  nmnbers  in  a  particular  font  style  or 
size. 

Section  2.52(b)(1)  requires  that  if  a 
mark  includes  color,  the  drawing  must 
show  the  mark  in  color  and  the 
applicant  must  claim  color  as  a  feature 
of  the  mark,  name  the  color(s)  and 
describe  where  the  color(s)  appear  in 
the  mark. 

Currently,  the  Office  does  not  accept 
color  drawings.  Under  the  current  rules, 
to  show  color  in  a  mark,  an  applicant 
must  submit  a  black  and  white  drawing, 
with  a  statement  identifying  the  color(s) 
and  describing  where  they  appear  in  the 
mark.  Alternatively,  an  applicant  may 
show  color  by  using  the  lining  chart  set 
forth  in  TMEP  §  807.09(b). 

Effective  November  2,  2003,  the  Office 
will  accept  color  drawings,  and  will 
require  that  applicants  whose  marks 
include  color  submit  a  drawing  that 
shows  color.  The  Office  will  no  longer 
accept  black  and  white  drawings  with  a 
color  claim,  or  drawings  that  are  "lined 
for  color."  Under  §  2.52(b)(1),  if  color  is 
not  claimed  as  a  featm«  of  the  mark,  the 
applicant  must  submit  a  black  and 
white  drawing.  This  is  consistent  with 
the  requirements  for  international 
applications  under  the  Madrid  Protocol. 

"The  new  requirements  under 
§  2.52(b)(1)  do  not  prohibit  the  use  of 
stippling  in  a  black  and  white  drawing. 
The  Office  will  continue  to  process 
drawings  with  stippling  as  black  and 
white  drawings.  I  lowever,  if  shading  in 
a  mark  produces  gray  tones  or  gray  is  a 
feature  of  the  mark,  the  Office  will 
process  the  drawing  as  a  color  drawing 
and  require  a  color  claim. 

The  Office  is  adding  §  2.53,  setting 
forth  additional  requirements  for 
drawings  filed  through  TEAS,  and 
§  2.54,  setting  forth  additional 
requirements  for  drawings  submitted  on 
paper. 

Section  2.53(a)  requires  an  applicant 
submitting  a  standard  character  drawing 
to  type  the  mark  in  the  appropriate  field 
on  the  TEAS  form  or  attach  a  digitized 
image  of  the  mark  that  meets  the 
requirementis  of  §  2.53(c).  If  the 
applicant  enters  the  mark  in  the 
appropriate  text  field  on  the  TEAS  form 
and  the  standard  characters  in  the 
applicant's  mark  are  all  included  in  the 
Office's  standard  character  set  [see 
Appendix),  the  Office  will  create  a 
digitized  image  of  the  mark  in  .jpg 
format  and  attach  the  image  to  the  TEAS 


submission.  If  the  applicant  enters  a 
mark  that  includes  characters  not  in  the 
Office's  standard  character  set,  an  error 
message  will  appear.  The  applicant  will 
then  be  required  to  attach  a  digitized 
image  of  the  mark  that  meets  the 
requirements  of  §  2.53(c). 

Section  2.53(b)  requires  an  applicant 
filing  a  special  form  drawing  to  attach 
to  its  TEAS  submission  a  digitized 
image  of  the  mark  that  meets  the 
requirements  of  §  2.53(c). 

Section  2.53(c)  requires  a  digitized 
image  of  the  mark  that  is  in  .jpg  format 
and  scanned  at  no  less  than  300  dots  per 
inch  and  no  more  than  350  dots  per 
inch  with  a  length  and  width  of  no  less 
than  250  pixels  and  no  more  than  944 
pixels.  The  image  must  be  clear  and 
produce  a  high  quality  image  when 
copied.  These  requirements  are 
necessary  to  ensure  that  the  Office 
database  contains  a  clear  and  acciu'ate 
reproduction  of  the  mark  and  meets  the 
8  cm  by  8  cm  size  limit  that  is  required 
for  an  international  application. 

The  Office  is  adding  §  2.54.  setting 
forth  the  requirements  for  a  paper 
drawing.  These  requirements  are 
necessary  to  ensure  that  the  Office 
receives  an  image  that  can  be  scanned 
into  its  database  without  losing  clarity. 

The  Office  is  amending  §  2.56(d)(4)  to 
require  that  a  specimen  transmitted 
electronically  be  a  digitized  image  in 
.jpg  format. 

The  Office  is  amending  §  2.65(a)  to 
add  a  statement  that  if  a  refusal  or 
requirement  is  expressly  limited  to  only 
certain  goods  and/or  services  and  the 
applicant  fails  to  file  a  complete 
response  to  the  refusal  or  requirement, 
the  application  shall  be  abandoned  only 
as  to  those  particular  goods  and/or 
services.  This  is  a  change  in  practice. 
Currently,  failure  to  respond  to  a  refusal 
that  pertains  to  fewer  than  all  the  goods 
and/or  services,  or  fewer  than  all  die 
classes,  will  result  in  abandonment  of 
the  entire  application.  See  TMEP 
§  1403.05.  This  change  in  practice  will 
result  in  fewer  abandoned  applications 
and  comports  with  sections  68(c)  and 
69(a)  of  the  Act,  which  provide  that  an 
application  under  section  66(a)  of  the 
Act  is  automatically  protected  with 
respect  to  any  goods  or  services  for 
which  the  Office  has  not  timely  notified 
the  IB  of  a  refusal. 

Proposed  §  2.66(a)  required  an 
applicant  to  file  a  petition  to  revive  an 
abandoned  application  based  on 
unintentional  delay  within  two  months 
of  the  mailing  date  of  the  notice  of 
abandonment.  The  proposed  rule 
removed  §  2.66(a)(2).  which  provides 
that  such  a  petition  may  be  filed  within 
two  months  of  actual  knowledge  of  the 
abandonment  if  the  applicant  did  not 
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receive  the  notice  of  abandonment  and 
the  applicant  was  diligent  in  checking 
the  status  of  the  application.  This 
change  in  practice  was  proposed  to 
improve  the  accuracy  and  integrity  of 
the  Office  database,  to  prevent  harm  to 
third  parties  who  have  searched  Office 
records,  and  to  prevent  the  loss  of 
international  registrations  due  to  the 
abandoiunent  of  the  basic  application. 

The  strict  time  limits  imposed  by 
Article  5(2)  of  the  Madrid  Protocol  for 
issuing  refusals  of  requests  for  extension 
of  protection  of  international 
registrations  to  the  United  States 
increase  the  importance  of  the  accuracy 
and  integrity  of  the  Office  database. 
Moreover,  because  of  the  dependency  of 
an  international  registration  on  a  basic 
application  under  Article  6  of  the 
Madrid  Protocol,  filing  a  petition  to 
revive  an  abandoned  application  that 
serves  as  the  basis  of  an  international 
registration,  more  than  two  months  after 
the  date  of  abandonment  may  result  in 
the  loss  of  the  international  registration. 
If  the  basic  application  is  abandoned, 
and  a  petition  to  revive  is  not  filed 
within  two  months  of  the  mailing  date 
of  the  notice  of  abandonment,  the  Office 
will  notify  the  IB  of  the  abandonment  of 
the  application.  The  IB  will  then  cancel 
the  international  registration  that  was 
based  on  the  U.S.  application.  Once  the 
IB  cancels  an  international  registration, 
it  cannot  be  revived,  even  if  the  basic 
application  is  revived. 

However,  in  view  of  several 
comments  objecting  to  the  proposed 
amendment,  the  Office  has  reconsidered 
this  proposed  change  and  is  not 
removing  §  2.66(a)(2).  Instead,  the  Office 
is  revising  §  2.66(a)(2)  to  require  that  an 
applipant,  who  files  a  petition  to  revive 
within  two  months  of  actual  knowledge 
of  the  abandonment  of  the  application 
and  who  did  not  receive  a  notice  of 
abandonment  of  the  application,  must 
have  been  diligent  in  checking  the 
status  of  the  application  every  six 
months  from  the  filing  date  of  the 
application  to  the  issuance  of  a 
registration  in  accordance  with 
§2.146(i). 

The  Office  is  not  adopting  proposed 
§  2.72(d),  which  would  have  provided 
that  in  an  application  imder  section 
66(a)  of  the  Act,  the  applicant  could 
amend  the  description  or  drawing  of  the 
mark  if  the  proposed  amendment  does 
not  materially  alter  the  mark.  The 
Madrid  Protocol  and  the  Common 
Regulations  do  not  permit  the 
amendment  of  a  ihark  in  an 
international  registration.  If  the  holder 
of  the  international  registration  wants  to 
change  the  mark  in  any  way,  even 
slightly,  the  holder  must  file  a  new 
international  application.  See  the  IB's 


Guide  to  kitemational  Registration, 
Para.  8.11.69.02  (2002).  Because  an 
application  under  section  66(a)  of  the 
Act  is  a  raquest  to  extend  protection  of 
the  mark  m  an  international  registration 
to  the  United  States,  the  Office  will  not 
permit  an  r  amendment  to  the  mark  in 
a  section  i  i6(a)  application. 

Section  2.73  sets  forth  the 
requireme  nts  for  amendment  of  an 
applicatiojn  to  recite  concurrent  use 
under  section  2(d)  of  the  Act.  The  Office 
is  amendi  ig  §  2.73(a)  to  add  references 
to  applica  ;ions  under  sections  44  and 
66(a)  of  the  Act. 

The  Off  ce  is  adding  a  new  §  2.75(c), 
stating  ths  t  in  an  application  under 
section  66  (a)  of  the  Act,  the  applicant 
may  not  a  nend  the  application  to  the 
Suppleme  ntal  Register.  As  noted  above, 
section  68  (a)(4)  of  the  Act  provides  that 
registratio  a  of  an  extension  of  protection 
of  an  intei  national  registration  shall  be 
refused  to  any  mark  not  eligible  for 
registratio  i  on  the  Principal  Register. 

The  Off  ce  is  revising  §  2.84(a)  and  (b) 
to  add  ref(  irences  to  the  new  filing  basis 
under  sec  ion  66(a)  of  the  Act.  The 
provision!  with  respect  to  requesting 
jurisdiction  over  published  section  66(a) 
applications  are  similar  to  those  in 
appIicatiG  as  imder  sections  1(a)  and  44 
of  the  Act  However,  when  deciding 
whether  t( )  grant  requests  for 
jurisdictic  n  of  section  66(a) 
applicatio  is,  the  Director  must  also 
consider  t  le  strict  time  limits  for 
notifying  the  IB  of  a  refusal  of  an 
applicatioh  imder  section  66(a)  of  the 
Act,  set  fo  rth  in  Article  5(2)  of  the 
Madrid  Pi  otocol  and  section  68(c)  of  the 
Act. 

Section  2.88(i)(3)  is  amended  to 
correct  a  ( ross-reference. 

The  Off  ce  is  amending  §§  2.101(a), 
2.111(a), ;  .118  and  2.145(c)(4)  to  refer  to 
the  Unite<  States  Patent  and  Trademark 
Office  as  ( )ffice. 

The  Off  ce  is  amending  §  2.101(b)  to 
substitute  "person"  for  "entity"  to  track 
the  statute  iry  language;  to  make  the  rule 
gender  ne  jtral;  to  clarify  the  definitions 
of  "attorn  sy"  and  "other  authorized 
represents  tive"  by  reference  to 
§§  10.1(c)  and  10.14(b),  respectively;  to 
clarify  tha  t  an  opposition  must  be 
signed;  ax  d  to  indicate  that  electronic 
signatures  are  required  for  electronically 
filed  oppc  sitions. 

The  Off  ce  is  adding  a  new 
§  2.101(b)  1)  and  a  new  §  2.101(b)(2) 
stating  thj  t  an  opposition  to  an 
applicatio  n  based  on  section  1  or  44  of 
the  Act  m  ist  be  filed  either  on  paper  or 
electronic  illy  through  ESTTA,  but  that 
an  opposi  ion  to  an  application  based 
on  sectior  66(a)  of  the  Act  must  be  filed 
only  throi  igh  ESTTA. 


The  Office  is  revising  §  2.101(d)(1) 
through  §  2.101(d)(3)  and  adding  new 
§  2.101(d)(3)(i)  through  §  2.101(dK3)(iii) 
to  indicate  that  the  Office  will  not 
accept  an  opposition  submitted  through 
ESTTA  that  does  not  include  fees  to 
cover  all  named  party  opposers  and  all 
classes  opposed;  and  that  the  Office  will 
not  institute  an  opposition  proceeding  if 
an  opposition  submitted  on  paper  does 
not  include  a  fee  sufficient  to  pay  for 
one  person  to  oppose  the  registration  of 
a  mark  in  at  least  one  class.  Prior  to 
instituting  an  opposition,  the  Board  will 
no  longer  correspond  with  an  opposer 
in  an  opposition  submitted  on  paper  to 
permit  submission  of  additional  fees  or 
designation  of  party  opposers  and/ or 
classes  where  an  opposition  is 
submitted  with  insufficient  fees  to  pay 
for  opposition  by  all  party  opposers 
and/or  in  all  classes.  The  amended 
regulation  explains  how  the  Office  will   ^ 
apply  a  fee  accompanying  a  paper 
submission  that  is  insufficient  to  cover 
all  classes  and/or  to  cover  all  party 
opposers.  The  Board  will  notify  opposer 
when  the  opposition  is  instituted  and 
will  indicate  in  the  notification  the 
opposers  and  classes  opposed,  i.e.,  for 
which  the  required  fees  were  submitted. 

The  Office  is  amending  §  2.102(a)  to 
make  the  rule  gender  neutral;  to  clarify 
the  definitions  of  "attorney"  and 
"authorized  representative"  by 
reference  to  §§  10.1(c)  and  10.14(b), 
respectively;  to  clarify  that  a  request  to 
extend  the  time  for  filing  an  opposition 
must  be  signed;  and  to  indicate  that 
electronic  signatures  are  required  for 
electronically  filed  requests  to  extend 
the  time  for  filing  oppositions. 

The  Office  is  adding  a  new 
§  2.102(a)(1)  and  a  new  §  2.102(a)(2) 
stating  that  a  written  request  to  extend 
the  time  for  filing  an  opposition  to  an 
application  based  on  section  1  or  44  of 
the  Act  must  be  filed  either  on  paper  or 
electronically  through  ESTTA,  but 
stating  that  a  request  to  extend  the  time 
for  filing  an  opposition  to  an  application 
based  on  section  66(a)  of  the  Act  must 
be  filed  only  through  ESTTA. 

The  Office  is  revising  §  2.102(c)  to  set 
out  the  time  frames  for  extensions  of 
time  to  oppose  and  to  indicate  that  the 
Trademark  Trial  and  Appeal  Board  will 
no  longer  extend  a  potential  opposer's 
time  to  file  an  opposition  beyond  180 
days  ft-om  the  date  the  mark  is 
published  for  opposition.  The  Office  is 
adding  §  2.102(c)(1),  (2)  and  (3)  to  state 
the  requirements  concerning  the  filing 
of  permitted  requests  to  extend  the  time 
for  filing  an  opposition. 

The  Office  is  removing  §  2.102(d), 
which  requires  submission  of  extension 
requests  in  triplicate. 
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The  Office  is  revising  §  2.104(a)  to 
remove  the  requirement  that  a  duplicate 
copy  of  the  opposition,  including 
exhibits,  be  filed  with  an  opposition. 

The  Office  is  rewording  me  heading 
for  §  2.105  to  specify  that  notification  of 
opposition  proceedings  is  to  the  parties. 

The  Office  is  revising  §  2.105  to 
clarify  the  definitions  of  "attorney"  and 
"authorized  representative"  by 
reference  to  §§  10.1(c)  and  10.14(b), 
respectively;  and  to  indicate  that,  if  no 
attorney  or  other  authorized 
representative  is  appointed,  notification 
will  be  sent  to  a  party's  domestic 
representative,  or,  if  there  is  no 
domestic  representative,  notification 
will  be  sent  to  the  party. 

The  Office  is  redesignating  §  2.107  as 
§  2.107(a);  and  revising  it  to  limit  this 
paragraph  to  oppositions  against  an 
application  filed  imder  section  1  or  44 
of  the  Act;  and  to  incorporate  in  the  rule 
the  existing  Board  practice  which 
prohibits  an  opposer  in  a  proceeding 
against  an  application  filed  under 
section  1  or  44  of  the  Act  from  adding 
to  the  goods  or  services  in  an  opposition 
after  the  period  for  filing  the  opposition 
has  closed. 

The  Office  is  adding  a  new  §  2,107(b) 
to  state  that  pleadings  in  an  opposition 
proceeding  against  an  application  filed 
under  section  66(a)  of  the  Act  may  be 
amended  in  the  same  manner  and  to  the 
same  extent  as  in  a  civil  action  in  a 
United  States  district  court;  except  that, 
once  filed,  such  opposition  may  not  be 
amended  to  add  to  the  goods  or  services 
opposed,  or  to  add  to  the  grounds  for 
opposition.  Thus,  opposer  may  not  add 
an  entirely  new  ground  for  opposition 
or  add  an  additional  claimed 
registration  to  a  previously  stated 
section  2(d)  groimd.  An  opposer  may 
make  amendments  to  grovmds  asserted 
in  the  notice  of  opposition,  for  example, 
for  clarification. 

The  Office  is  revising  §  2.111(b)  to 
substitute  "person"  for  "entity"  to  track 
the  statutory  language;  to  make  the  rule 
gender  neutral;  to  clarify  the  definitions 
of  "attorney"  and  "authorized 
representative"  by  reference  to 
§§  10.1(c)  and  10.14(b),  respectively;  to 
clarify  that  a  petition  for  cancellation 
must  be  signed;  and  to  indicate  that 
electronic  signatures  are  required  for 
electronically  filed  petitions  for 
cancellation. 

The  Office  is  revising  §  2.111(c)  to 
divide  it  into  four  paragraphs;  to  state 
that  the  Office  will  not  accept  a  petition 
for  cancellation  submitted  through 
ESTTA  that  does  not  include  fees  to 
cover  all  named  party  petitioners  and  all 
classes;  that  the  Office  will  not  institute 
a  cancellation  proceeding  if  a  petition 
for  cancellation  submitted  on  paper 


does  not  include  a  fee  sufficient  to  pay 
for  one  person  for  a  petition  for 
cancellation  against  at  least  one  class; 
and  that  prior  to  instituting  a 
cancellation  proceeding,  the  Office  will 
no  longer  correspond  with  the  petitioner 
named  in  a  petition  for  cancellation 
submitted  on  paper  to  permit 
submission  of  additional  fees  or 
designation  of  party  petitioners  and/or 
classes  where  a  petition  for  cancellation 
is  submitted  with  insufficient  fees  to 
pay  for  cancellation  by  all  party 
petitioners  and/or  in  all  classes.  The 
revision  explains  how  the  Office  will 
apply  a  fee  accompanying  a  paper 
submission  that  is  insufficient  to  cover 
all  classes  and/or  to  cover  all  party 
petitioners. 

The  Office  is  amending  §  2.112(a)  to 
make  the  rule  gender  neutral  and  to 
remove  the  requirement  that  a  duplicate 
copy  of  the  petition  for  cancellation, 
including  exhibits,  be  filed  with  the 
petition  for  cancellation. 

The  Office  is  rewording  the  heading 
for  §  2.113  to  specify  that  notification  of 
cancellation  proceedings  is  to  the 
parties. 

The  Office  is  revising  §  2.113  to 
divide  it  into  paragraphs  (a),  (b),  (c)  and 
(d)  for  clarity;  to  clarify  the  definitions 
of  "attorney"  and  "authorized 
representative"  by  reference  to 
§§  10.1(c)  and  10.14(b),  respectively; 
and  to  indicate  that,  if  no  attorney  or 
other  authorized  representative  is 
appointed  by  a  party,  notification  will 
be  sent  to  that  party's  domestic 
representative,  or,  if  there  is  no 
domestic  representative  for  that  party, 
notification  will  be  sent  to  the  party. 

The  Office  is  amending  §  2.118  to 
delete  reference  to  a  party  residing 
abroad  and  his  representative  in  the" 
United  States  in  order  to  clarify  that 
when  any  notice  sent  by  the  Office  to  a 
registrant  is  returned  to  the  Office, 
notice  may  be  given  by  publication  in 
the  Official  Gazette,  regardless  of 
whether  that  registrant  resides  in  the 
United  States  or  elsewhere. 

The  Office  is  amending  §  2.121(d)  to 
eliminate  the  requirement  for  multiple 
copies  of  a  stipulated/consent  motion  to 
extend  the  discovery  or  testimony 
periods  in  view  of  the  fact  that  the 
Board  is  no  longer  stamping  copies  as 
"approved"  and  retinning  the  copies  to 
the  parties. 

The  Office  is  amending  §  2.123(g)(1) 
to  require  that  depositions  be  in  written 
form,  but  to  delete  reference  to  specific 
requirements  that  may  vary  depending 
upon  the  media  used  for  submission. 
Requirements  for  submissions  are 
specified  in  §2.126. 

The  Office  is  adding  new  §  2.126, 
entitled  "Form  of  submissions  to  the 


Trademark  Trial  and  Appeal  Board," 
which  includes  paragraphs  (a)  through 
(d).  Paragraphs  (a)  through  (c)  provide 
that  submissions  may  be  made  to  the 
Board  on  paper,  CD-ROM,  or 
electronically,  as  permitted  by  the  rules 
contained  in  this  part  or  Board  practice; 
and  specify  the  requirements  for  each 
type  of  submission.  Paragraph  (d) 
specifies  the  requirements  for  making  a 
submission  to  the  Board  that  is 
confidential  in  whole  or  in  part. 

The  Office  is  amending  §  2.127(a)  to 
delete  the  specifications  for  filing  on 
paper  a  brief  in  support  of,  or  response 
to,  a  motion,  referring  instead  to  §  2.126. 

The  Office  is  amending  §  2.128(b)  to 
require  that  briefs  be  in  written  form 
and  to  delete  the  specifications  for  filing 
a  brief  on  paper,  referring  instead  to 
§2.126. 

The  Office  is  amending  both  the 
heading  and  the  body  of  §  2.130  to 
change  "Examiner  of  Trademarks"  to 
"trademark  examining  attorney."  The 
Office  is  revising  §  2.130  to  provide  that 
during  an  inter  partes  proceeding,  only 
applications  under  section  1  or  section 
44  of  the  Act  may  be  remanded,  at  the 
request  of  the  trademark  examining 
attorney,  for  consideration  of  facts 
which  appear  to  render  the  mark 
umegistrable. 

The  Office  is  amending  §  2.131  to 
change  the  term  "examiner"  to 
"trademark  examining  attorney"  and  to 
limit  the  applicability  of  this  section  to 
inter  partes  proceedings  involving 
applications  imder  sections  1  and  44  of 
the  Act. 

The  Office  is  revising  §  2.142(a)  and 
(b)(2)  to  state  that  notices  of  appeal  and 
briefs  must  be  filed  in  written  form,  as 
prescribed  in  §  2.126,  and  to  delete  the 
specifications  for  filing  a  brief  on  paper. 

The  Office  is  amending  §  2.145(b)(3) 
to  indicate  that  notices  of  appeal  to  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  should  be  sent  to  the  Office  of 
the  General  Counsel,  with  a  duplicate 
copy  addressed  to  the  Board. 

The  Office  is  amending  §  2.145(c)(3) 
to  indicate  that  any  adverse  party  to  an 
appeal  taken  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  by  a 
defeated  party  in  an  inter  partes 
proceeding  who  files  a  notice  with  the 
Office  as  provided  in  section  21(b)  of 
the  Act,  must  address  that  notice  to  the 
Office  of  the  General  Coimsel. 

The  Office  is  amending  §  2.145(c)(4) 
to  indicate  that,  in  order  to  avoid 
premature  termination  of  a  Board 
proceeding,  a  party  who  commences  a 
civil  action,  pursuant  to  section  21(b)  of 
the  Act.  must  file  written  notice  thereof 
at  the  Trademark  Trial  and  Appeal 
Board. 


/ 
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The  Office  is  amending  §  2.146(c)  to 
delete  reference  to  a  petition  ta  revive 
as  an  example  of  a  situation  where  an 
affidavit  or  declaration  is  required  in 
support  of  a  petition.  This  is  a  technical 
cotrection  to  the  rule.  Effective  October 
30, 1999.  §  2.66  was  amended  to  delete 
the  requirement  for  an  affidavit  or 
declaration  in  a  petition  to  revive  based 
on  unintentional  delay.  An  imverified 
statement  is  sufficient.  See  notices  at  64 
FR  48900  (Sept.  8,  1999)  and  1226 
TMOG  103  (Sept.  28. 1999).  However. 
§  2.146(c)  still  requires  a  verified 
statement  in  other  situations  where  facts 
are  to  be  proven  on  petition.  For 
example,  if  the  petition  arises  from  the 
loss  or  misplacement  of  a  document 
submitted  to  the  Office,  it  should  be 
accompanied  by  the  affidavit  or 
declaration  of  the  person  who  mailed 
the  document,  attesting  to  the  date  of 
submission  and  identifying  the 
document  filed  with  the  petition  as  a 
true  copy  of  the  document  previously 
filed.  TMEP§  1705.03. 

The  Office  is  amending  §  2.146(1)  to 
change  the  standard  for  a  showing  of 
due  diligence  for  petitions  in  which  the 
petitioner  seeks  to  reactivate  an 
application  or  registration  that  was 
abandoned,  cancelled  or  expired  due  to 
the  loss  or  mishandling  of  papers. 
Currently,  the  rule  requires  that  to  be 
considered  diligent,  petitioners  must 
check  the  status  of  pending  matters 
within  one  year  of  die  last  filing  or 
receipt  of  a  notice  from  the  Office  for 
which  further  action  by  the  Office  is 
expected.  The  Office  is  shortening  the 
time  period  from  one  year  to  six 
months.  A  showing  of  due  diligence 
will  require  that  a  petitioner  check  the 
status  of  a  pending  application  every  six 
months  between  the  filing  date  of  the 
application  and  issuance  of  a 
registration;  check  the  status  of  a 
registration  every  six  months  after  filing 
an  affidavit  of  use  or  excusable  nonuse 
under  section  8  or  71  of  the  Act,  or  a 
renewal  application  under  section  9  of 
the  Act,  imtil  the  petitioner  receives 
notice  that  the  affidavit  or  renewal 
application  has  been  accepted;  and 
promptly  request  corrective  action 
where  necessary. 

Third  parties  may  be  harmed  by  the 
removal  and  later  reinsertion  of  an 
application  or.  registration  in  the  Office 
database.  Hundreds  of  petitions  are  filed 
each  month  to  reinstate  applications 
and  registrations.  To  minimize  this 
problem,  the  Office  is  adopting  stricter 
time  limits  for  filing  petitions  to  revive 
or  reinstate  abandoned  applications  and 
cancelled  or  expired  registrations. 

The  Office  is  revising  §  2.151  to  add 
a  reference  to  section  71  of  the  Act, 
which  requires  periodic  affidavits  of  use 


or  excusable  nonuse  to  maintain  a 
registration,  based  on  an  extension  of 
protection  (if  an  international  -, 

registration! 

The  Offit^  is  revising  §  2.161(g)(2) 
and  adding  paragraph  (g)(3),  stating  that 
an  audio  or"  video  cassette  tape 
recording,  (ED-ROM,  or  a  specimen  in 
another  appropriate  medium  may  be 
submitted  in  the  absence  of  a  non-bulky 
specimen,  ^d  that  an  electronically 
submitted  xiecimen  must  be  in  .jpg 
format.  Thefrequirement  that  a 
specimen  filed  through  TEAS  be  a 
digitized  image  in  .jpg  format  is 
consistent  i  fith  the  specimen 
requiremeni  in  revised  §  2.56(d)(4). 

The  Offide  is  adding  a  new  §  2.171(b), 
stating  that  when  ownership  of  a 
registration  has  changed  with  respect  to 
some  but  nit  all  of  the  goods  and/ or 
services,  the  registrant(s)  may  file  a 
request  thai  the  registration  be  divided 
into  two  or  pore  separate  registrations. 
The  new  OA4rner(s)  must  pay  a  fee  for 
each  new  separate  registration  created 
by  the  divis  ion  (child  registration),  and 
record  the  ( hange  of  ownership  in  the 
Office. 

When  th<  IB  notifies  the  Office  of  the 
division  of  m  international  registration 
resulting  fr(  im  a  partial  change  of 
ownership  <  )f  the  international 
registration  with  respect  to  some  of  the 
goods  or  sei  vices  in  the  registered 
extension  o  '  protection  to  the  United 
States,  the  ( )ffice  will  record  the  partial 
change  of  o  vnership,  divide  out  the 
assigned  go  Dds  or  services  from  the 
registered  e  (tension  of  protection 
(parent  registration),  issue  an  updated 
certificate  f  )r  the  parent  registration  and 
publish  not  ce  of  the  parent  registration 
in  the  Offic  al  Gazette.  The  Office  will 
not  issue  a  :  lew  certificate  for  the  child 
registration  or  publish  notice  of  the 
child  regist  ation  until  the  assignee  files 
a  request  to  divide  under  §  2.171(b),  and 
pays  the  re<  uired  fee. 

A  U.S.  re  ;istration  based  on  an 
application  under  section  1  and/or 
section  44  (  f  the  Act  may  also  be 
divided  as  i .  result  of  a  partial  change  of 
ownership,  if  the  partial  change  of 
ownership  s  recorded  in  the 
Assignment  Services  Division  and  the 
assignee  fill  ss  a  request  to  divide  under 
§  2.171(b),  1  vith  the  required  fee. 


Comments 


0  Part  2  Rules 


re  al 


Commen 
that  the  " 
§2.17  and 
clarificatioi  i 
whether  th< 
response  in 
authorizatipn 
filed  with 


;  One  comment  indicated 
tionship"  of  proposed 
10.14(b)  appears  to  need 
.  Another  comment  asked 
Office  would  accept  a 
which  the  written 

for  the  attorney  ^  .as  not 

response. 


tie 


Response:  The  requirement  for 
written  authorization  in  §  2.17(b) 
applies  only  to  non-lawyers.  The  Office 
is  changing  the  language  of  §  2.17(b)  to 
make  this  clear.  It  is  generally  not 
necessary  for  an  attorney  as  defined  in 
§  10.1(c)  to  file  a  power  of  attorney  or 
any  other  special  authorization  in  a 
trademark  case.  Under  §§  2.17(a)  and 
(c),  an  attorney  who  appears  in  person 
or  signs  a  docimient  on  behalf  of  an 
applicant  or  registrant  will  be  accepted 
as  the  representative  of  the  applicant  or 
registrant.  See  TMEP  §  602.01. 

Comment:  One  comment  suggested 
that  "written"  be  inserted  before 
"notification"  in  §  2.19(a). 

Response:  The  Office  has  adopted  the 
suggestion. 

Comment:  Two  comments  suggested 
that  the  Office  add  the  requirements  for 
a  verified  statement  under  section  66(a) 
to  the  rules,  and  require  that  the  IB  send 
a  copy  of  the  signed  verified  statement 
with  the  request  for  extension  of 
protection  to  the  United  States. 

Response:  The  Office  has  adopted  the 
suggestion  to  add  the  requirements  for 
a  verified  statement  in  a  section  66(a) 
application  to  the  rules.  These 
requirements  have  been  added  to 
§  2.33(e).  However,  the  Office  will  not 
require  that  the  IB  send  a  copy  of  the 
signed  verified  statement  with  the 
request  for  extension  of  protection  to  the 
United  States. 

The  Office  has  provided  the  IB  with 
wording  for  a  declaration  of  a  bona  fide 
intention  to  use  the  mark  in  commerce. 
The  declaration  will  be  made  part  of  the 
official  IB  form  for  international 
applications  and  subsequent 
designations  in  which  the  United  States 
is  designated  for  an  extension  of 
protection,  and  will  remain  as  part  of 
the  international  registration  on  file  at 
the  IB.  The  wording  of  the  declaration 
and  instructions  for  who  may  sign  the 
declaration  comport  with  the 
requirements  of  section  66(a)  of  the  Act 
and  §  2.33.  The  IB  will  review  the 
required  declaration  as  part  of  the 
request  for  an  extension  of  protection  to 
the  United  States.  The  IB  will  not  certify 
and  forward  a  request  for  extension  of 
protection  to  the  United  States,  if:  (1) 
The  declaration  is  not  signed  and  dated; 
(2)  there  have  been  any  changes  or 
modifications  to  the  declaration;  or  (3) 
the  declaration  is  not  presented  on  the 
official  IB  form. 

Comment:  One  comment  suggests  that 
the  Office  add  the  wording  "on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application,"  to  §  2.34(b). 

Response:  The  Office  has  adopted  that 
suggestion. 

Comment:  One  comment  requested 
clarification  as  to  whether  a  priority 
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claim  for  a  Section  66(a)  application  is 
part  of  an  international  registration  or 
an  additional  basis  for  filing  in  the 
Office. 

Response:  If  a  claim  of  priority  is  part 
of  an  international  registration  and 
meets  the  requirements  of  §  7.27,  the 
priority  claim  is  part  of  the  application 
under  Section  66(a),  not  a  separate  filing 
basis. 

Comment:  Three  comments 
recommended  that  the  Office  eliminate 
the  requirement  to  petition  the  Director 
to  review  a  post-publication  amendment 
of  the  basis  under  §2. 35(b)(2).  and 
delegate  the  responsibility  to  trademark 
examining  attorneys.  Two  of  the 
comments  suggested  that  republication 
of  a  mark  may  not  be  necesseiry  in  every 
instance. 

Response:  The  recommendation 
cannot  be  adopted  at  this  time. 
Although  routinely  granted, 
amendments  to  change  the  basis  after 
publication  require  special  manual  and 
automated  processing,  including 
republication  of  the  mark. 

Comment:  One  comment  suggests  that 
the  Office  permit  section  66(a) 
applications  to  register  on  the 
Supplemental  Register. 

•  Response:  The  suggestion  cannot  be 
adopted  because  the  Act  provides  only 
for  registration  on  the  Principal  Register. 
See  section  68(a)(4)  of  the  Act. 

Comment:  Three  comments  requested 
clarification  of  the  term  "standard 
character"  drawing,  and  asked  whether 
a  "standard  character  drawing"  is  the 
equivalent  of  a  "typed  drawing"  under 
current  practice.  One  of  the  comments 
also  requested  that  the  Office  delete  the 
requirement  for  a  statement  that  no 
claim  is  made  to  a  particular  font  style 
or  size. 

Response:  In  the  United  States,  a 
"standard  character  drawing"  under 
revised  §  2.52(a),  is  the  equivalent  in  its 
effect  of  a  "typed  drawing"  under 
current  §  2.52(a)(1).  The  requirement  for 
a  statement  that  no  claim  is  made  to  a 
particular  font  style,  size,  or  color 
ensures  that  there  is  no  ambiguity  as  to 
whether  the  applicant  seeks  registration 
of  a  mark  in  standard  characters.  See 
changes  to  §  2.52(a)  discussed  above. 

Comment:  One  comment  suggested 
that  the  Office  make  the  requirement  to 
name  the  colors  and  describe  where 
they  appear  on  the  mark  optional  for 
applications  under  sections  1  and  44  of 
the  Act. 

Response:  The  Office  has  not  adopted 
this  suggestion.  Applications  under 
sections  1  and  44  of  the  Act  are  required 
to  name  the  colors  and  describe  where 
the  colors  appear  in  the  marks  under 
current  §  2.52.  Moreover,  requirements 
for  applications  under  sections  1  and  44 


of  the  Act  should  be  consistent  with  the 
requirements  for  section  66(a) 
applications,  since  they  may  serve  as 
the  basis  for  an  international 
application. 

Comment:  One  comment  asked 
whether  marks  with  gray  tones  but  no 
claim  of  color  will  publish  with  gray 
tones  or  be  converted  to  black  and 
white. 

Response:  The  Office  will  not  convert 
drawings  that  contain  gray  tones  to 
black  and  white  drawings.  Drawings 
with  gray  tones  will  be  processed  as 
color  drawings.  If  the  application  does 
not  contain  a  color  claim,  the  examining 
attorney  will  inquire  whether  gray  is  a 
feature  of  the  mark.  If  gray  is  a  feature 
of  the  mark,  the  examining  attorney  will 
require  a  color  claim,  and  the  Office  will 
publish  the  mark  in  color.  If  gray  is  not 
a  feature  of  the  mark,  the  examining 
attorney  will  require  a  black- and  white 
drawing. 

Comment:  Two  comments  opposed 
the  requirement  in  §  2.53  that  a  digitized 
image  of  a  drawing  be  in  .jpg/ormat. 
The  comments  suggested  that  the  Office 
amend  the  rule  to  allow  flexibility  in 
accepting  other  digital  formats  as  they 
develop. 

Response:  That  suggestion  has  not 
been  adopted.  The  Office  will  only 
accept  .jpg  format  for  digitized  images  at 
this  time.  The  Office  is  concerned  about 
the  level  of  stability,  uniformity  and 
quality  of  images  that  are  received  and 
entered  into  the  Office  database.  The 
Office  currently  accepts  the  .jpg  format 
and  has  had  success  handling  images  in 
this  format.  Both  the  applicant  and  the 
Office  can  be  assured  that  a  visible 
image  is  attached  to  the  submission 
because  the  applicant  can  view  the 
image  in  the  browser  before  it  is 
transmitted  to  the  Office.  The  .jpg 
format  is  user  friendly  and  non- 
proprietary, and  it  is  available  to  all 
potential  applicants.  The  Office  has  not 
foreclosed  the  possibility  of  accepting 
other  formats  in  the  future,  and  will 
continue  to  assess  image  formats  that 
are  currently  available  and  new  ones  as 
they  develop. 

Comment:  One  comment  requested 
information  as  to  the  consequences  of 
excluding  the  caption  "Drawing  Page" 
from  the  top  of  a  paper  drawing  page. 

Response:  The  Ofiice  encourages 
applicants  to  include  the  caption 
"Drawing  Page"  so  that  the  Office  can 
properly  flag  the  mark  when  the 
drawing  is  scanned  into  the  database. 
The  caption  is  not  mandatory,  but  its 
omission  may  delay  processing  of  the 
application. 

Comment:  Six  comments  opposed  the 
proposed  amendment  of  §  2.66(a),  to 
limit  the  time  period  for  filing  a  petition 


to  revive  to  two  months  from  the 
mailing  date  of  the  notice  of 
abandonment. 

Response:  The  Office  is  withdrawing 
the  proposal  to  remove  §  2.66(a)(2). 
Section  2.66(a)(2)  is  instead  amended  to 
change  the  standard  for  a  showing  of 
due  diligence  in  a  petition  to  revive 
from  one  year  to  six  months  as  set  forth 
in  §  2.146(1).  Under  §  2.146(i).  as 
amended,  an  applicant  will  be 
considered  diligent  if  the  applicant 
checks  the  status  of  the  application 
every  six  months  between  the  filing  date 
of  the  application  and  issuance  of  a 
registration.  The  modification  to 
§  2.66(a)(2)  provides  recourse  for 
applicants  who  are  diligent  in 
monitoring  the  status  of  the  application. 
However,  if  a  petition  to  revive  an 
abandoned  application  that  forms  the 
basis  of  an  international  registration  is 
filed  more  than  two  months  after  the 
mailing  date  of  the  notice  of 
abandonment,  it  is  likely  that  the 
international  registration  will  be 
cancelled.  A  cancelled  international 
registration  will  not  be  revived  even  if 
the  basic  application  is  revived.  See 
discussion  above  of  changes  to  §  2.66. 

Comment:  One  comment  asked  if  a 
concurrent  use  application  or 
registration  can  be  the  basis  of  an 
international  application. 

Response:  An  international 
application  submitted  through  the 
Office  can  be  based  on  a  concurrent  use 
application  or  registration. 

Comment; Three  comments  noted  that 
oppositions  with  insufficient  fees 
appear  to  be  treated  differently  for 
documents  filed  electronically  via 
ESTTA  and  those  filed  on  paper;  and 
requested  that  the  rules  be  amended  to 
allow  for  uniform  treatment  for  notices 
of  opposition  with  insufficient  fees 
regardless  of  the  manner  in  which  they 
are  filed.  One  of  the  three  comments 
suggested  that  the  Office  implement  a 
mechanism  in  ESTTA  to  ensure  that  all 
required  fees  are  paid  as  part  of  the 
electronic  filing  of  a  notice  of 
opposition. 

Response:  The  language  of 
§  2.101(d)(2)  has  been  modified  to  more 
clearly  reflect  the  fact  that  a  potential 
opposer  may  not  submit  a  notice  of 
opposition  electronically  via  ESTTA 
with  an  insufficient  fee,  i.e.,  the  sender 
will  immediately  receive  an  electronic 
message  that  the  transmission  is  not 
possible  because  the  fee  is  insufficient. 
To  be  able  to  transmit  the  electronic 
notice  of  opposition,  a  potential  opposer 
filing  via  ESTTA  may  then  elect  to 
submit  the  correct  fee  for  the  number  of 
parties  and  classes  set  forth  in  the 
electronic  notice  of  opposition,  or  delete 
classes  and/or  parties  from  the 
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electronic  notice  of  opposition.  For  a 
paper  filing  with  insufficient  fees,  the 
Board  will  notify  opposer  when  the 
opposition  is  instituted  and  will 
indicate  in  the  notification  the  opposers 
and  classes  opposed,  i.e.,  for  which  the 
required  fees  were  submitted.  There  will 
be  no  opportiuiity  to  submit  additional 
fees  for  a  paper  filing. 

Comment:  Seven  comments  disagreed 
with  the  proposed  120-day  limitation 
from  the  date  of  publication  on 
extensions  of  time  to  oppose  an 
application,  noting  that  a  longer  period 
of  time  is  necessary  to  facilitate 
settlement  negotiations.  Of  these 
comments,  four  comments 
recommended  that  the  120-day 
limitation  on  extensions  of  time  to 
oppose  be  extended  to  180  days;  one 
comment  recommended  that  the  120- 
day  limitation  on  extensions  of  time  to 
oppose  pertain  only  to  applications  filed 
under  section  66(a);  and  one  coniment 
recommended  both  that  the  limitation 
on  extensions  of  time  to  oppose  pertain 
only  to  applications  filed  under  section 
66(a)  and  that  the  limitation  be 
extended  to  180  days. 

Response:  The  Omce  has  adopted  the 
recommendation  that  potential  opposers 
be  permitted  to  extend  the  time  for 
filing  an  opposition  to  up  to  180  days 
from  the  date  of  publication.  The  Office 
has  not  adopted  the  recommendation 
that  this  limitation  pertain  only  to 
section  66(a)  applications.  The  Office 
encour^es  use  of  its  electronic  systems 
and  does  not  have  the  resources  at  this 
time  to  develop  an  electronic  opposition 
filing  system  that  can  handle  different 
filing  deadlines  for  different  types  of 
applications.  Fiulher,  different 
opposition  filing  deadlines  for  different 
types  of  applications  would  be  difficult 
for  the  Board  to  handle  administratively 
and  would  be  likely  to  confuse  potential 
opposers.  Finally,  the  Board  will 
discontinue  its  practice  of  suspending  a 
potential  opposer's  time  to  file  a  notice 
of  opposition  when  a  letter  of  protest  or 
an  amendment  to  the  application  has 
been  filed.  However,  the  Board  is 
continuing  its  practice  of  permitting 
suspension  of  an  opposition,  once  filed, 
to  facilitate  and  encourage  settlement 
negotiations. 

Conunent:  Two  conunents  expressed 
concern  that  §  2.105  is  not  written 
clearly  and  could  be  easily 
misconstrued.  The  comments 
recommended  that  §  2.105  be  rewritten 
to  clarify  to  whom  notification  will  be 
sent  in  each  instance. 

Response:  The  section  has  been 
rewritten  to  parallel  §  2.18,  as 
appropriate,  and  to  clarify  its  intent. 

Comment:  Three  comments  noted  that 
petitions  to  cancel  with  insufficient  fees 


for  documents  filed  electronically  via 
ESTTA  are  treated  differently  from 
those  filed  on  paper;  and  requested  that 
the  rules  be  amended  to  allow  for 
uniform  trei  itment  for  petitions  to  cancel 
with  insuffi  :ient  fees  regardless  of  the 
manner  in  v  rhich  they  are  filed.  One  of 
the  three  co  nments  suggested  that  the 
Office  impl(  iment  a  mechanism  in 
ESTTA  to  ei  isure  that  all  sufficient  fees 
are  paid  as  iart  of  the  electronic  filing 
of  a  petition  to  cancel. 

flesponsej  The  language  of 
§  2.111(c)(2j  has  been  modified  to  more 
clearly  reflect  the  fact  that  a  potential 
cancellation  petitioner  may  not  submit 
a  petition  to  cancel  electronically  via 
ESTTA  witl  an  insufficient  fee.  In 
addition  to  i  lot  being  able  to  transmit 
the  petition  for  cancellation  via  ESTTA 
with  an  insi  fficient  fee,  the  sender 
should  rece  ve  an  immediate  electronic 
message  that  the  transmission  is  not 
possible  and  the  reason  why 
transmissioi  l  is  not  possible.  A  potential 
canceilation  petitioner  filing  via  ESTTA 
must  either  feubmit  the  correct  fee  for 
the  numbers  of  parties  and  classes  set 
forth  in  the  jlectronic  petition  to  cancel, 
or  delete  cla  sses  and/or  parties  from  the 
electronic  p  ;tition  to  cancel.  If  a  paper 
filing  is  submitted  with  insufficient  fees 
for  at  least  o  ae  party  to  petition  for 
cancellation  against  at  least  one  class, 
the  Board  w  ill  simply  retiun  the  papers 
to  the  sende  r.  If  a  paper  filing  is 
submitted  w  ith  sufficient  fees  for  at 
least  one  pa  1y  to  petition  for 
cancellation!  against  at  least  one  class  in 
the  registration  sought  to  be  cancelled 
but  with  ins  iifficient  fees  for  all  stated 
parties  and/  jr  all  classes,  the  Board  will 
institute  the  cancellation  proceeding 
with  respecl  to  the  number  of  parties 
and  classes  or  which  fees  have  been 
submitted,  a  ccording  to  §  2.111(b)(3), 
and  send  no  tification  of  the  petition  for 
cancellation  to  the  parties.  The 
notification  will  list  only  the  parties  and 
classes  for  v  hich  the  required  fees  were 
submitted. 

Comment  Two  comments  expressed 
concern  thai  §  2.113(a)  is  not  written 
clearly  and  i  lould  be  easily 
misconstrued.  The  comments 
recommended  that  §  2.113(a)  be 
rewritten  to  clarify  to  whom  notification 
will  be  sent  in  each  instance. 

Response:  The  section  has  been 
rewritten  to  parallel  §  2.18,  as 
appropriate,  and  to  clarify  its  intent. 
Sections  2.1 13(b),  (c)  and  (d)  have  been 
relabeled  acfcordingly. 

Comment:  One  comment  pertaining  to 
§  2.118  recojnmended  that  all 
correspondence  be  sent  to  the 
correspondance  address  of  record. 

Response]  This  recommendation  has 
not  been  adapted.  In  relation  to  §  2.118, 


this  is  essentially  a  recommendation  to 
send  notification  of  a  petition  to  cancel 
to  the  attorney  of  record  during  the 
prosecution  of  an  application  that 
subsequently  registered  and  is  now  the 
subject  of  a  petition  for  cancellation, 
rather  than  sending  such  notification 
directly  to  respondent.  The  practice 
under  the  existing  rule,  and  this 
provision  has  not  been  changed  by  this 
regulation,  is  for  the  Office  to 
correspond  directly  with  the  registrant 
until  notified  otherwise  by  the 
registremt.  The  Office  considers  the 
appointment  of  an  attorney  to  prosecute 
the  application  to  lapse  once  the 
registration  issues.  The  Board  will  send 
the  notification  to  the  registrant  of 
record  in  the  Office  at  the  registrant's 
address  of  record,  or  if  registrant  is 
located  outside  the  United  States  and  a 
domestic  representative  is  of  record,  to 
the  registrant  at  the  address  of  the 
domestic  representative. 

Comment:  One  comment 
recommended  that  §12. 126(a)(4)  permit 
paper  submissions  to  the  Board  to  be 
bound  or  fastened  if  the  contents  can  be 
easily  separated.  The  comment 
expressed  concern  that  after  scanning, 
the  papers  will  not  be  replaced  in  the 
file  in  their  original  order. 

Response:  This  recommendation  has 
not  been  adopted.  All  paper 
submissions  are  scanned  electronically 
into  the  Board's  Trademark  Trials  and 
Appeals  Information  System  (TTABIS). 
When  the  papers  are  scanned,  the 
Board's  scanning  equipment  keeps 
pages  in  their  original  order  throughout 
the  scanning  process.  Where  papers  are 
filed  with  pages  simply  clipped 
together,  the  scanning  process  has  not 
been  adversely  affected.  On  the  other 
hand,  removing  staples  or  binding  prior 
to  scanning  has  been  difficult  and  time- 
consuming,  especially  where  papers 
have  been  bound  by  machine.  Moreover, 
disassembling  stapled  or  bound  papers 
can  damage  pages,  resulting  in  misfeeds 
to  the  scanning  equipment  and 
increasing  the  likelihood  that  pages  will 
become  disordered  during  scanning. 

Comment:  One  comment 
recommended,  with  respect  to  §  2.127(a) 
regarding  motions  in  inter  partes 
proceedings  at  the  Board,  that,  rather 
than  retaining  discretion  to  consider 
reply  briefs,  the  Board  should  consider 
all  reply  briefs;  and  reduce  the  time  for 
filing  a  reply  brief,  if  a  reply  brief  is 
filed,  from  fifteen  to  ten  days  from  the 
date  of  service  of  a  brief  in  response  to 
the  motion. 

Response:  This  recommendation  was 
not  accepted.  The  recommendation  to 
consider  all  reply  briefs,  including  reply 
briefs  that  improperly  address  matters 
outside  a  proper  response  to  statements 


Federal  Register/ Vol.  68,  No.  187 /Friday,  September  26.  2003 /Rules  and  Regulations         55761 


in  the  brief  responding  to  the  motion, 
would  be  burdensome.  Therefore,  the 
Board  will  retain  its  discretion  to 
consider  reply  briefs  with  respect  to 
motions.  There  is  no  reason  stated  for 
the  recommendation  to  shorten  the  time 
for  filing  a  reply  brief;  and,  at  this  time, 
the  Board  considers  the  existing  fifteen- 
day  period  for  filing  a  reply  brief  to  be 
reasonable. 

Comment:  Four  comments  opposed 
the  proposal  to  shorten  the  due 
diligence  standard  from  one  year  to  six 
monthsin§2.146(i). 

Response:  The  Office's  electronic 
systems  for  records  are  readily  available 
over  the  Internet  24  hours  a  day,  seven 
days  a  week.  Applicants  and  registrants 
have  immediate  and  free  access  to 
information  concerning  their 
applications  and  registrations.  An 
applicant  or  registrant  can  check  the 
status  of  a  pending  application  or 
registration  using  the  TARR  (Trademark 
Application  Registration  Retrieval) 
database.  If  the  application  is  newly 
filed,  applicant  can  search  TESS 
(Trademark  Electronic  Search  System) 
to  see  if  the  mark  was  loaded  into  the 
Office's  automated  database.  Moreover, 
allegations  of  use  under  section  1  of  the 
Act,  responses  to  Office  actions,  changes 
to  correspondence  address  and 
affidavits  of  use  under  section  8  of  the 
Act  and  renewal  applications  imder 
section  9  of  the  Act  can  be  filed  through 
TEAS. 

In  most  cases,  the  Office  will  take 
action  on  filings  related  to  a  trademark 
application  or  registration  within  six 
months  of  receipt  of  the  correspondence 
for  which  action  is  expected.  Therefore, 
it  is  reasonable  to  require  applicants  and 
registrants  to  check  the  status  of  their 
application  or  registration  at  least  twice 
a  year  until  a  final  outcome  (that  is, 
registration  for  a  pending  application  or 
notice  of  acceptance  of  an  affidavit 
.  under  section  8  of  the  Act  or  grant  of 
renewal  under  section  9  of  the  Act)  is 
reached.  By  monitoring  the  application 
or  registration  every  six  months,  an 
applicant  or  registrant  can  take 
corrective  action  more  quickly  if  the 
Office  did  not  receive  applicant's  or 
registrant's  correspondence  or  if 
correspondence  sent  by  the  Office  was 
not  received. 

Rule  Making  Requirements 

Executive  Order  13132:  This  rule 
making  does  not  contain  policies  with 
federcdism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
13132(Aug.  4,  1999). 

Executive  Order  12866:  This  rule 
making  has  been  determined  not  to  be 


significant  for  purposes  of  Executive 
Order  12866. 

Regulatory  Flexibility  Act:  The  Deputy 
General  Counsel  for  General  Law  of  the 
United  States  Patent  and  Trademark 
Office  has  certified  to  the  Chief  Coimsel 
for  Advocacy  of  the  Small  Business 
AdministTjation  that  the  rule  changes 
will  not  have  a  significant  impact  on  a  " 
substantial  niuiber  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C. 
605Cb)).  The  main  piupose  of  the  rule 
change  is  to  implement  legislation  that 
provides  an  additional  means  for  filing 
trademark  applications.  Additionally, 
the  rules  provide  for  some  technical  and 
other  changes  that  will  simplify  the 
trademark  application  process.  Hence, 
the  rules  merely  provide  all  applicants 
for  trademark  registration,  including 
small  businesses,  with  additional 
benefits. 

Paperwork  Reduction  Act:  The  final 
rules  are  in  conformity  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3501  et  seq.). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  nor  shall 
a  person  be  subject  to  a  penalty  for 
failing  to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  imless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

This  final  rule  contains  collections  of 
information  requirements  subject  to  the 
PRA.  This  rule  adds  provisions  allowing 
parties  to  (1)  file  applications  for 
international  trademark  registration 
with  the  IB  through  the  Office:  (2)  file 
subsequent  designations  with  the  IB 
through  the  Office;  (3)  file  responses  to 
notices  of  irregularities  in  international 
applications  issued  by  the  IB  through 
the  Office;  (4)  request  the  Office  to  note 
in  its  records  that  a  registered  extension 
of  protection  of  an  international 
registration  to  the  United  States  replaces 
a  previously  issued  U.S.  registration;  (5) 
file  requests  to  record  assignments  or 
restrictions  of  a  holder's  right  to  dispose 
of  an  international  registration,  or  the 
release  of  such  a  restriction,  with  the  IB 
through  the  Office;  and  (6)  file  a  request 
that  the  Office  transform  an  extension  of 
protection  that  was  cancelled  by  the  IB 
into  an  application  for  registration  in 
the  United  States  under  section  1  or 
section  44  of  the  Act.  Additionally,  the 
rule  sets  forth  requirements  for 
submitting  an  affidavit  of  continued  use 
or  excusable  nonuse  imder  section  71  of 
the  Act  and  discusses  changes  in  the 
information  required  fix)m  the  public  to 
file  notices  of  opposition,  petitions  to 
cancel,  and  requests  for  extensions  of 
time  to  oppose. 


An  information  collection  package 
supporting  the  changes  to  the  above 
information  requirements,  as  set  forth  in 
this  rule,  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
0651-0051.  Previously,  a  separate 
information  package,  0651-0040,  was 
submitted  in  support  of  oppositions, 
requests  for  extensions  of  time  to  file 
oppositions,  and  petitions  to  cancel. 
The  public  reporting  biu'den  is 
estimated  to  average  as  follows:  Fifteen 
minutes  for  international  trademark 
applications;  three  minutes  for 
subsequent  designations;  ten  minutes  to 
respond  to  notices  of  irregularities 
issued  by  the  IB  in  connection  with 
international  applications;  two  minutes 
to  request  that  the  Office  replace  a 
United  States  registration  with  a 
subsequently  registered  extension  of 
protection  to  the  United  States;  five 
minutes  for  a  request  to  record  an 
assignment  or  restriction  of  a  holder's 
right  to  dispose  of  an  international 
registration,  or  the  release  of  such  a 
restriction;  five  minutes  for  a  request  • 
that  the  Office  transform  a  cancelled . 
extension  of  protection  into  an 
application  for  registration  under 
section  1  or  44  of  the  Act;  fourteen 
minutes  for  an  affidavit  of  continued 
use  or  excusable  nonuse  under  section 
71  of  the  Act;  ten  minutes  to  forty-five 
minutes  for  notices  of  opposition  and 
petitions  to  cancel,  depending  on  the 
particular  circumstances;  and  ten 
minutes  for  requests  for  extensions  of  . 
time  to  oppose.  These  time  estimates 
include  the  time  for  reviewing 
instructions,  isearching  existing  data, 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  agency,  (2)  the  accm^cy 
of  the  agency's  estimate  of  the  biu^en, 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Send  conunents  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  the 
Commissioner  for  Trademarks.  2900 
Crystal  Drive,  Arlington,  VA  22202- 
3514  (Attn:  Ari  Leifaian),  and  to  the 
Office  of  Information  and  Regulatorv 
Affairs,  OMB,  725  17th  Street,  NW..' 
Washington.  DC  20503  (Attn:  USPTO 
Desk  Officer). 

Comment:  One  conunent  asked  for  an 
explanation  for  the  time  estimates  and 
stated  that  the  time  periods  for  filing 
electronically  should  be  increased  to 
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account  for  documents  filed  by 
attorneys  where  the  signature  of  an 
applicant  or  registrant  must  be  obtained 
or  a  specimen  that  must  be  attached  to 
the  electronic  submission  is  not  scanned 
according  to  OfGce  requirements  prior 
to  filing  the  document. 

Response:  The  estimates  given  are 
meant  to  describe  the  overall  average  of 
time  expended  by  all  filers.  The  Office 
recognizes  that  the  time  pajlies  expend 
in  preparing  submissions  may  vary, 
depending  on  the  particular 
circumstances.  However,  the  Office  is 
confident  that  the  estimates  are 
reasonable  descriptions  of  the  average 
time  expended  by  all  filers. 

List  of  Subjects 

37  CFR  Part  2 

Administrative  practice  and 
procedure,  Trademarks. 

37  CFR  Part  7 

Administrative  practice  and 
procedure,  Trademarks. 

■  For  the  reasons  given  in  the  preamble 
and  under  the  authority  contained  in  35 
U.S.C.  2  and  15  U.S.C.  1123.  as  amended, 
the  Office  is  amending  part  2  and  adding 
part  7  of  title  37  as  follows: 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

■  1.  The  authority  citation  for  37  CFR 
part  2  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123,  35  U.S.C.  2, 
unless  otherwise  noted. 

■  2.  Amend  §  2.2  to  add  new  paragraphs 
(g)  and  (h)  to  read  as  follows: 

12^    Daflnltlons. 

***** 

(g)  The  acronym  ESTTA  means  the 
Electronic  System  for  Trademark  Trials 
and  Appeals,  available  at 
www.uspto.gov. 

(h)  The  term  international  application 
means  an  application  for  international 
registration  diat  is  filed  under  the 
Protocol  Relating  to  the  Madrid 
Agreement  Concerning  the  International 
Registration  of  Marks. 

■  3.  Revise  §  2.11  to  read  as  follows: 

f2.11    RapresantationtMfora  the  Office. 

Representation  before  the  Office  is 
governed  by  §40.14  of  this  chapter.  The 
Office  cannot  aid  in  the  selection  of  an 
attorney. 

■  4.  Amend  §  2.17  by  revising 
paragraphs  (a),  (b)  and  (c)  to  read  as 
follows: 

12.17    Recognition  for  representation. 

(a)  When  an  attorney  as  defined  in 
§  10.1(c)  of  this  chapter  acting  in  a 


representative  capacity  appears  in 
person  or  s(gns  a  document  in  practice 
before  the  liJnited  States  Patent  and 
Trademark pffice  in  a  trademark  case, 
his  or  her  personal  appearance  or 
signature  seall  constitute  a 
representation  to  the  United  States 
Patent  emd  JTrademark  Office  that,  under 
the  provisions  of  §  10.14  and  the  law,  he 
or  she  is  ai^hohzed  to  represent  the 
particular  riarty  in  whose  behalf  he  or 
she  acts.  Further  proof  of  authority  to 
act  in  a  repj'esentative  capacity  may  be 
required. 

(b)  Befor^  any  non-lawyer,  as 
specified  id  §  10.14(b)  of  this  chapter, 
will  be  allowed  to  take  action  of  any 
kind  with  respect  to  an  application, 
registration  or  proceeding,  a  wnritten 
authorization  from  the  applicant, 
registrant,  Oarty  to  the  proceeding,  or 
other  persOTi  entitled  to  prosecute  such 
application  or  proceeding  must  be  filed. 

(c)  To  be  recognized  as  a 
representative,  an  attorney  as  defined  in 
§  10.1(c)  of  this  chapter  may  file  a  power 
of  attorney,  appear  in  person,  or  sign  a 
document  qn  behalf  of  an  applicant  or 
registrant  tl^at  is  filed  with  the  Office  in 
a  trademcuk  case.  . 


■  5.  Revise 


5  2.18  to  read  as  follows: 


§2.18    Correspondence,  with  whom  held. 

(a)  If  doc  unents  are  transmitted  by  an 
attorney,  oi  a  written  power  of  attorney 
is  filed,  the  Office  will  send 
correspond  mce  to  the  attorney 
transmittin ;  the  documents,  or  to  the 
attorney  de  ;ignated  in  the  power  of 
attorney,  piovided  that  the  attorney  is 
an  attorney  as  defined  in  §  10.1(c)  of  this 
chapter. 

(b)  The  Giffice  will  not  undertake 
double  confespondence.  If  two  or  more 
attorneys  appear  or  sign  a  document,  the 
Office's  reply  will  be  sent  to  the  address 
already  established  in  the  record  until 
the  applicant,  registrant  or  party,  or  its 
duly  appoiated  attorney,  requests  in 
v^rriting  that  correspondence  be  sent  to 
another  address. 

(c)  If  an  application,  registration  or 
proceeding  jis  not  being  prosecuted  by 
an  attorney  but  a  domestic 
representative  has  been  appointed,  the 
Office  will  Bend  correspondence  to  the 
domestic  rapresentative,  unless  the 
applicant,  ifegistrant  or  party  designates 
in  writing  a  nother  correspondence 
address. 

(d)  If  the  application,  registration  or 
proceeding  is  not  being  prosecuted  by 
an  attorney,  and  no  domestic 
representative  has  been  appointed,  the 
Office  will  Bend  correspondence 
directly  to  the  applicant,  registrant  or 
party,  imless  the  applicant,  registrant  or 


party  designates  in  writing  another 
correspondence  address. 

■  6.  Revise  §  2.19  to  read  as  follows: 

§  2.1 9    Revocation  of  power  of  attorney; 
withdrawai. 

(a)  Authority  to  represent  an 
applicant,  registrant  or  a  party  to  a 
proceeding  may  be  revoked  at  any  stage 
in  the  proceedings  of  a  case  upon 
written  notification  to  the  Director;  and 
when  it  is  revoked,  the  Office  will 
communicate  directly  with  the 
applicant,  registrant  or  party  to  the 
proceeding,  or  with  the  new  attorney  or 
domestic  representative  if  one  has  been 
appointed.  The  Office  will  notify  the 
person  affected  of  the  revocation  of  his 
or  her  authorization. 

(b)  If  the  requirements  of  §  10.40  of 
this  chapter  are  met,  an  attorney 
authorized  imder  §  10.14  to  represent  an 
applicant,  registrant  or  party  in  a 
trademark  case  may  withdraw  upon 
application  to  and  approval  by  the 
Director. 

■  7.  Amend  §  2.21  by  revising  paragraph 
(a),  introductory  text,  to  read  as  follows: 


§2.21 
date. 


Requirements  for  receiving  a  filing 


(a)  The  Office  will  grant  a  filing  date 
to  an  application  under  section  1  or 
section  44  of  the  Act  that  contains  all  of 
the  following: 
***** 

■  8.  Amend  §  2.33  by  revising  paragraph 
(d)(1)  and  adding  a  new  paragraph  (e)  to 
read  as  follows: 

§2.33    Verified  Statement. 

***** 

(d)  *  *  * 

(1)  Place  a  symbol  comprised  of 
numbers  and/or  letters  between  two 
forward  slash  marks  in  the  signatine 
block  on  the  electronic  submission;  or 
***** 

(e)  In  an  application  under  section 
66(a)  of  the  Act,  the  verified  statement 
is  part  of  the  international  registration 
on  file  at  the  International  Bureau.  The 
verified  statement  must  allege  that: 

(1)  The  applicant/holder  has  a  bona 
fide  intention  to  use  the  mark  in 
commerce  that  the  United  States 
Congress  can  regulate  on  or  in 
connection  with  the  goods/services 
identified  in  the  international 
application/subsequent  designation; 

(2)  The  signatory  is  properly 
authorized  to  execute  this  declaration 
on  behalf  of  the  applicant/holder; 

(3)  The  signatory  believes  the 
applicant/holder  to  be  entitled  to  use 
the  mark  in  commerce  that  the  United 
States  Congress  can  regidate  on  or  in 
connection  with  the  goods/services 
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identified  in  the  international 
application/registration;  and 

(4)  To  the  best  of  his/her  knowledge 
and  belief,  no  other  person,  firm, 
corporation,  association,  or  other  legal 
entity  has  the  right  to  use  the  mark  in 
commerce  that  the  United  States 
Congress  can  regulate,  either  in  the 
identical  form  thereof  or  in  such  near 
resemblance  thereto  as  to  be  likely, 
when  used  on  or  in  connection  with  the 
goods/services  of  such  other  person, 
firm,  corporation,  association,  or  other 
legal  entity,  to  cause  confusion,  or  to 
cause  mistake,  or  to  deceive. 

■  9.  Amend  §  2.34  as  follows: 

■  a.  By  removing  paragraphs  (a)(l)(v), 
(a)(3)(iv),  and  (a)(4)(iv); 

■  b.  By  revising  paragraphs  (a), 
introductory  text,  (a)(2),  (a)(4)(i)(A),  and 
(b);  and 

■  c.  By  adding  new  paragraph  (a)(5). 

§2.34  The  revisions  and  addition  read  as 
foiiows:    Bases  for  filing. 

(a)  The  application  must  include  one 
or  more  of  the  following  five  filing 
bases: 

***** 

(2)  Intent-to-use  under  section  1(b)  of 
the  Act.  hi  an  application  under  section 
1(b)  of  the  Act,  the  applicant  must  verify 
that  it  has  a  bona  fide  intention  to  use 
the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
allege  that  the  applicant  had  a  bona  fide 
intention  to  use  the  mark  in  commerce 
on  or  in  connection  with  the  goods  or 
services  listed  in  the  application  as  of 
the  filing  date  of  the  application. 
***** 

r^j  *    *    * 

(i)  *    *    * 

(A)  Specify  the  filing  date,  serial 
number  and  country  of  the  first 
regularly  filed  foreign  application;  or 

***** 

(5)  Extension  of  protection  of  an 
international  registration  under  section 
66(a)  of  the  Act.  In  an  application  under 
section  66(a)  of  the  Act,  tJie 
international  application  or  subsequent 
designation  requesting  an  extension  of 
protection  to  the  United  States  must 
contain  a  signed  declaration  that  meets 
the  requirements  of  §  2 . 3  3 . 

(b)(1)  In  an  application  under  section 
1  or  section  44  of  the  Act,  an  applicant 
may  claim  more  than  one  basis, 
provided  the  applicant  satisfies  all 
requirements  for  the  bases  claimed. 
However,  the  applicant  may  not  claim 
both  sections  1(a)  and  1(b)  for  the 
identical  goods  or  services  in  the  same 
application. 


(2)  In  an  application  imder  section  1 
or  section  44  of  the  Act,  if  an  applicant 
claims  more  than  one  basis,  the 
applicant  must  list  each  basis,  followed 
by  the  goods  or  services  to  which  that 
basis  applies.  If  some  or  all  of  the  goods 
or  services  are  covered  by  more  than 
one  basis,  this  must  be  stated. 

(3)  A  basis  under  section  66(a)  of  the 
Act  cannot  be  combined  with  any  other 
basis. 
***** 

■  10.  Revise  §  2.35  to  read  as  follows: 

§  2.35    Adding,  deleting,  or  substltuttng 
bases. 

(a)  In  an  application  under  section 
66(a)  of  the  Act,  an  applicant  may  not 
add,  substitute  or  delete  a  basis,  uinless 
the  applicant  meets  the  requirements  for 
transformation  imder  section  70(c)  of 
the  Act  and  §  7.31  of  this  chapter. 

(b)  In  an  application  imder  section  1 
or  section  44  of  the  Act: 

(1)  Before  publication  for  opposition, 
an  applicant  may  add  or  substitute  a 
basis,  if  the  applicant  meets  all 
requirements  for  the  new  basis,  as  stated 
in  §2.34.  The  applicant  may  delete  a 
basis  at  any  time. 

(2)  After  publication,  an  applicant 
may  add  or  substitute  a  basis  in  an 
application  that  is  not  the  subject  of  ah 
inter  partes  proceeding  before  the 
Trademark  Trial  and  Appeal  Board,  but 
only  with  the  express  permission  of  the 
Director,  edter  consideration  on  petition. 
Republication  will  be  required.  The 
amendment  of  an  application  that  is  the 
subject  of  an  inter  partes  proceeding 
before  the  Board  is  governed  by 

§  2.133(a). 

(3)  When  an  applicant  substitutes  one 
basis  for  another,  the  Office  will 
presume  that  there  was  a  continuing 
valid  basis,  unless  there  is  contradictory 
evidence  in  the  record,  and  the 
application  will  retain  the  original  filing 
date,  including  a  priority  filing  date 
imder  section  44(d),  if  appropriate. 

(4)  If  an  applicant  properly  claims  a 
section  44(d)  basis  in  addition  to 
another  basis,  the  applicant  will  retain 
the  priority  filing  date  under  section 
44(d)  no  matter  which  basis  the 
applicant  perfects. 

(5)  The  applicant  may  add  or 
substitute  a  section  44(d)  basis  only 
within  the  six-month  priority  period 
following  the  filing  date  of  the  foreign 
application. 

(6)  When  the  applicant  adds  or 
substitutes  a  basis,  the  applicant  must 
list  each  basis,  followed  by  the  goods  or 
services  to  which  that  basis  applies. 

(7)  When  the  applicant  deletes  a  basis, 
the  applicant  must  also  delete  any  goods 
or  services  covered  solely  by  the  deleted 
basis. 


(8)  Once  an  applicant  claims  a  section 
1(b)  basis  as  to  euiy  or  all  of  the  goods, 
or  services,  the  applicant  may  not 
amend  the  application  to  seek 
registration  under  section  1(a)  of  the  Act 
for  those  goods  or  services  unless  the 
applicant  files  an  allegation  of  use 
under  section  1(c)  or  section  1(d)  of  the 
Act. 

■  11.  Revise  §  2.37  to  read  as  follows: 

§2.37    Description  of  mark. 

A  description  of  the  mark  may  be 
included  in  the  application  and  must  be 
included  if  required  by  the  trademark 
examining  attorney. 

■  12.  Amend  §  2.47  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (d) 
and  (e)  and  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§2.47    Supplemental  Register. 

***** 

(c)  An  application  under  section  66(a) 
of  the  Act  is  not  eligible  for  registration 
on  the  Supplemental  Register. 

***** 

■  13.  Revise  §  2.51  to  read  as  follows: 

§2.51    Drawing  required. 

(a)  In  an  application  under  section 
1(a)  of  the  Act,  the  drawing  of  the  mark 
must  be  a  substantially  exact 
representation  of  the  mark  as  used  on  or 
in  connection  with  the  goods  and/or 
services. 

(b)  In  an  application  under  section 
Ifb)  of  the  Apt,  the  drawing  of  the  mark 
must  be  a  substantially  exact 
representation  of  the  mark  as  intended 
to  be  used  on  or  in  connection  with  the 
goods  and/or  services  specified  in  the 
application,  and  once  an  amendment  to 
allege  use  under  §  2.76  or  a  statement  of 
use  under  §  2.88  has  been  filed,  the 
drawing  of  the  mark  must  be  a 
substantially  exact  representation  of  the 
mark  as  used  on  or  in  connection  with 
the  goods  and/or  services. 

(c)  In  an  application  under  section  44 
of  the  Act,  the  drawing  of  the  mark  must 
be  a  substantially  exact  representation 
of  the  mark  as  it  appears  in  the  drawing 
in  the  registration  certificate  of  a  mark 
duly  registered  in  the  applicant's 
country  of  origin. 

(d)  In  an  application  under  section 
66(a)  of  the  Act,  the  drawing  of  the  mark 
must  be  a  substantially  exact 
representation  of  the  mark  as  it  appears 
in  the  international  registration. 

■  14.  Revise  §  2.52  to  read  as  follows: 

§  2.52    Types  of  drawings  and  format  for 
drawings. 

A  drawing  depicts  the  mark  sought  to 
be  registered.  The  drawing  must  show 
only  one  mark.  The  applicant  must 
include  a  clear  drawing  of  the  mark 
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when  the  application  is  filed.  There  are 
two  types  of  drawings: 

(a)  Standard  character  (typed) 
drawing.  Applicants  who  seek  to 
register  words,  letters,  numbers,  or  any 
combination  thereof  without  claim  to 
any  particular  font  style,  size,  or  color 
must  submit  a  standard  character 
drawing  that  shows  the  mark  in  black 
on  a  white  background.  An  applicant 
may  submit  a  standard  character 
drawing  if: 

•  (1)  The  application  includes  a 
statement  that  the  mark  is  in  standard' 
characters  and  no  claim  is  made  to  any 
particidar  font  style,  size,  or  color; 

(2)  The  mark  does  not  include  a 
design  element; 

(3)  All  letters  and  words  in  the  mark 
are  depicted  in  Latin  characters; 

(4)  All  niunerals  in  the  mark  are 
depicted  in  Roman  or  Arabic  niunerals; 
and 

(5)  The  mark  includes  only  common 
punctuation  or  diacritical  marks. 

(b)  Special  form  drawing.  Applicants 
who  seek  to  register  a  mark  that 
includes  a  two  or  three-dimensional 
design;  color;  and/or  words,  letters,  or 
numbers  or  the  combination  thereof  in 
a  particular  font  style  or  size  must 
submit  a  special  form  drawing.  The 
drawing  must  show  the  mark  in  black 
on  a  white  background,  unless  the  mark 
includes  color. 

(1)  Color  marks.  If  the  mark  includes 
color,  the  drawing  must  show  the  mark 
in  color,  and  the  applicant  must  name 
the  color(s),  describe  where  the  color{s) 
appear  on  the  mark,  and  submit  a  claim 
that  the  color(s)  is  a  feature  of  the  mark. 
.    (2)  Three  dimensional  marks.  If  the 
mark  has  three-dimensional  featiues, 
the  drawing  must  depict  a  single 
rendition  of  the  mark,  and  the  applicant 
must  indicate  that  the  mark  is  three- 
dimensional. 

(3)  Motion  marks.  If  the  mark  has 
motion,  the  drawing  may  depict  a  single 
point  in  the  movement,  or  the  drawing 
may  depict  up  to  five  freeze  frames 
showing  various  points  in  the 
movement,  whichever  best  depicts  the 
commercial  impression  of  the  mark.  The 
applicant  must  also  describe  the  mark. 

14)  Broken  lines  to  show  placement.  If 
necessary  to  adequately  depict  the 
commercial  impression  of  the  mark,  the 
applicant  may  be  required  to  submit  a 
drawing  that  shows  the  placement  of  the 
mark  by  surrounding  the  mark  with  a 
proportionately  accurate  broken-line 
representation  of  the  particidar  goods, 
packaging,  or  advertising  on  which  the 
mark  appears.  The  applicant  must  also 
use  broken  lines.to  show  any  other 
matter  not  claimed  as  part  of  the  mark. 
For  any  drawing  using  broken  lines  to 
indicate  placement  of  the  mark,  or 


matter  not  ( laimed  as  part  of  the  mark, 
the  applicaj  it  must  describe  the  mark 
and  explain  the  purpose  of  the  broken 
lines. 

(5)  Descn  ption  of  mark.  If  a  drawing 
cannot  ade<  uately  depict  all  significant 
features  of  1  iie  mark,  die  applicant  must 
also  descrioe  the  mark. 

(c)  TEAS  drawings.  A  drawing  filed 
through  TE.  \S  must  meet  the 
requiremen  :s  of  §  2.53. 

(d)  Paper  drawings.  A  paper  drawing 
must  meet  1  \ie  requirements  of  §  2.54. 

(e)  Sounc ,  scent,  and  non-visual 
marks.  An  i  pplicant  is  not  required  to 
submit  a  dr  iwing  if  the  mark  consists 
only  of  a  so  and,  a  scent,  or  other 
completely  non-visual  matter.  For  these 
types  of  ma  ks,  the  applicant  must 
submit  a  de  ;ailed  description  of  the 
mark. 
■  15.  Add  §J2.53  to  read  as  follows: 

§  2.53    Reqi^rements  for  drawings  filed 
through  the  'EAS. 

The  draw  ing 


requiremen  s 
TEAS  subraji 
meet  the 

(a) 
applicant  is 
drawing 
mark  in  the 
a  digitized 
TEAS  subni 


requirements 
section. 

(b)  Speciilf 
applicant  is 
drawing, 
digitized  iidage 


submission  that 


of  paragrapli 

(c)  Req 
The  image 
scanned  at 
inch  and  nc 
inch  with  a 
than  250 
pixels.  All 
and  solid, 
produce  a 
copied. 
■  16.  Add 


must  meet  the 
of  §  2.52.  In  addition,  in  a 
ission,  the  drawing  must 
io  lowing  requirements: 
Standgrd  character  drawings:  If  an 
filing  a  standard  character 
I  applicant  must  enter  the 
appropriate  field  or  attach 
i  mage  of  the  mark  to  the 
ssion  that  meets  the 
of  paragraph  (c)  of  this 


orm  drawings:  If  an 
filing  a  special  form 
applicant  must  attach  a 
of  the  mark  to  the  TEAS 
meets  the  requirements 
(c)  of  this  section. 
uiiements  for  digitized  image'. 
I  lust  be  in  .jpg  format  and 
less  than  300  dots  per 
more  than  350  dots  per 
length  and  width  of  no  less 

Is  and  no  more  than  944 
^nes  must  be  clean,  sharp 
fine  or  crowded,  and 
quality  image  when 


no 


pi:ce 


not : 
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§  2.54  to  read  as  follows: 


§  2.54    Requirements  for  drawings 
submitted  oif  paper. 

The  draw  ing  must  meet  the 
requiremen  s  of  §  2.52.  In  addition,  in  a 
paper  subm  ission,  the  drawing  should: 

(a)  Be  on  ion-shiny  white  paper  that 
is  separate   rom  the  application; 

(b)  Be  on  japer  that  is  8  to  8.5  inches 
(20.3  to  21.1   cm.)  wide  and  11  to  11.69 
inches  (27.<  to  29.7  cm.)  long.  One  of 
the  shorter  lides  of  the  sheet  should  be 
regarded  as  its  top  edge.  The  image  must 
be  no  larger  than  3.15  inches  (8  cm) 
high  by  3.11 1  inches  (8  cm)  wide; 


(c)  Include  the  caption  "DRAWING 
PAGE"  at  the  top  of  the  drawing 
beginning  one  inch  (2.5  cm.)  from  the 
top  edge;  and 

(d)  Depict  the  mark  in  black  ink,  or  in 
color  if  color  is  claimed  as  a  feature  of 
the  mark. 

(e)  Drawings  must  be  typed  or  made 
with  a  pen  or  by  a  process  that  will 
provide  high  definition  when  copied.  A 
photolithographic,  printer's  proof  copy, 
or  other  high  quality  reproduction  of  the 
mark  may  be  used.  All  lines  must  be 
clean,  sharp  and  solid,  and  must  not  be 
fine  or  crowded. 

■  17.  Amend  §  2.56  by  revising 
paragraph  (d)(4)  to  read  as  follows: 

§2.56    Specimens. 

*         *         *         *     '    * 

.  (d)*  *  *         . 

(4)  For  a  TEAS  submission,  the 
specimen  must  be  a  digitized  image  in 
.jpg  format. 

■  18.  Amend  §  2.65  by  revising 
paragraph  (a)  to  read  as  follows: 

§2.65    Abandonment. 

(a)  If  an  applicant  fails  to  respond,  or 
to  respond  completely,  within  six 
months  after  the  date  an  action  is 
mailed,  the  application  shall  be  deemed 
abandoned  unless  the  refusal  or 
requirement  is  expressly  limited  to  only 
certain  goods  and/or  services.  If  the 
refusal  or  requirement  is  expressly 
limited  to  only  certain  goods  and/or 
services,  the  application  will  be 
abandoned  only  as  to  those  particular 
goods  and/or  services.  A  timely  petition 
to  the  Director  pursuant  to  §§  2.63(b) 
and  2.146,  if  appropriate,  is  a  response 
that  avoids  abandonment  of  an 
application. 
***** 

■  19.  Amend  §  2.66  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

§  2.66    Revival  of  abandoned  applications. 

(a)  *  *  * 

(2)  Within  two  months  of  actual 
knowledge  of  the  abandonment,  if  the 
applicant  did  not  receive  the  notice  of 
abandonment,  and  the  applicant  was 
diligent  in  checking  the  status  of  the 
application  every  six  months  in 
accordance  with  §2.146(i). 
*****  ' 

■  20.  Amend  §  2.73  by  revising 
paragraph  (a)  to  read  as  follows: 

§  2.73    Amendment  to  recite  concurrent 
use. 

(a)  An  application  under  section  1(a), 
section  44,  or  section  66(a)  of  the  Act 
may  be  amended  to  an  application  for 
concurrent  use  registration,  provided 
the  application  as  amended  satisfies  the 
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requirements  of  §  2.42.  The  trademark 
examining  attorney  will  determine 
whether  the  application,  as  amended,  is 
acceptable. 


■  21.  Amend  §  2.75  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  2.75    Amendment  to  change  application 
to  different  register. 


(c)  In  an  application  under  section 
66(a)  of  the  Act,  the  applicant  may  not 
amend  the  application  to  the 
Supplemental  Register. 

■  22.  Revise  §  2.84  to  read  as  follows: 

§  2.84    Jurisdiction  over  published 
applications. 

(a)  The  trademark  examining  attorney 
may  exercise  jurisdiction  over  an 
application  up  to  the  date  the  mark  is 
published  in  the  Official  Gazette.  After 
publication  of  an  application  under 
section  1(a),  44  or  66(a)  of  the  Act,  the 
trademark  examining  attorney  may, 
with  the  permission  of  the  Director, 
exercise  jurisdiction  over  the 
application.  After  publication  of  an 
application  under  section  1(b)  of  the 
Act,  the  trademark  examining  attorney 
may  exercise  jurisdiction  over  the 
application  after  the  issuance  of  the 
notice  of  allowance  under  section 
13(b)(2)  of  the  Act.  After  publication, 
and  prior  to  issuance  of  a  notice  of 
allowance  in  an  application  under 
section  1(b),  the  trademark  examining 
attorney  may,  with  the  permission  of  the 
Director,  exercise  jurisdiction  over  the 
application. 

(b)  After  publication,  but  before  the 
certificate  of  registration  in  an 
application  under  section  1(a),  44  or 

^  66(a)  of  the  Act  is  printed,  or  before  the 
notice  of  allowance  in  an  application 
under  section  1(b)  of  the  Act  is  printed, 
an  application  that  is  not  the  subject  of 
an  inter  partes  proceeding  before  the 
Trademark  Trial  and  Appeal  Board  may 
be  amended  if  the  amendment  does  not 
necessitate  republication  of  the  mark  or 
issuance  of  an  Office  action.  Otherwise, 
an  amendment  to  such  an  application 
may  be  submitted  only  upon  petition  to 
the  Director  to  restore  jurisdiction  over 
the  application  to  the  trademark 
examining  attorney  for  consideration  of 
the  amendment  and  further 
examination.  The  amendment  of  an 
application  that  is  the  subject  of  an  inter 
partes  proceeding  before  the  Trademark 
Trial  and  Appeal  Board  is  governed  by 
§2.133. 

■  23.  Amend  §  2.88  by  revising 
paragraph  (i){3)  to  read  as  follows: 


§  2.88    Filing  statement  of  use  after  notice 
of  allowance 

***** 

(if*  *  * 

(3)  The  statement  of  use  may  be 
accompanied  by  a  separate  request  to 
amend  the  identification  of  goods  or 
services  in  the  application,  as  stated  in 
the  notice  of  allowance,  in  accordance 
with  §  2.71(a). 
***** 

■  24.  Revise  §  2.101  to  read  as  follows: 

§2.101    Filing  an  opposition. 

(a)  An  opposition  proceeding  is 
commenced  by  filing  a  timely 
opposition,  together  with  the  reqtiired 
fee,  in  the  Office. 

(b)  Any  person  who  believes  that  he, 
she  or  it  would  be  damaged  by  t  le 
registration  of  a  mark  on  the  Principal 
Register  may  file  an  opposition 
addressed  to  the  Trademark  Trial  and 
Appeal  Board.  The  opposition  need  not 
be  verified,  but  must  be  signed  by  the 
opposer  or  the  opposer's  attorney,  as 
specified  in  §  10.1(c)  of  this  chapter,  or 
other  authorized  representative,  as 
specified  in  §  10.14(b)  of  this  chapter. 
Electronic  signatvues  pursuant  to 
§2.193(c)(l)(iii)  are  required  for 
oppositions  submitted  electronically 
under  paragraphs  (b)(1)  or  (2)  of  this 
section. 

(1)  An  opposition  to  an  application 
based  on  section  1  or  44  of  the  Act  must 
be  filed  either  on  paper  or  through 
ESTTA. 

(2)  An  opposition  to  an  application 
based  on  section  66(a)  of  the  Act  must 
be  filed  through  ESTTA. 

(c)  The  opposition  must  be  filed 
within  thirty  days  after  publication 

(§  2.80)  of  the  application  being  c  oposed 
or  within  an  extension  of  time  (i  _.102) 
for  filing  an  opposition. 

(d)(1)  The  opposition  must  be 
accompanied  by  the  required  fee  for 
each  party  joined  as  opposer  for  each 
class  in  the  application  for  which 
registration  is  opposed  (see  §  2.6). 

(2)  An  otherwise  timely  opposition 
will  not  be  accepted  via  ESTTA  unless 
the  opposition  is  accompanied  by  a  fee 
that  is  sufficient  to  pay  in  full  for  each 
named  party  opposer  to  oppose  the 
registration  of  a  mark  in  each  class 
specified  in  the  opposition. 

(3)  If  an  otherwise  timely  opposition 
is  submitted  on  paper,  the  following  is 
applicable  if  less  than  all  required  fees 
are  submitted: 

(i)  If  the  opposition  is  accompanied 
by  no  fee  or  a  fee  insufficient  to  pay  for 
one  person  to  oppose  the  registration  of 
a  mark  in  at  least  one  class,  the 
opposition  will  be  refused. 

(ii)  If  the  opposition  is  accompanied 
by  fees  sufficient  to  pay  for  one  person 


to  oppose  registration  in  at  least  one 
class,  but  fees  are  insufficient  to  oppose 
registration  in  all  the  classes  in  the 
application,  and  the  particular  class  or 
classes  against  which  the  opposition  is 
filed  is  not  specified,  the  opposition 
will  be  presumed  to  be  against  the  class 
or  classes  in  ascending  niunerical  order, 
including  only  the  number  of  classes  in 
the  application  for  which  sufficient  fees 
have  been  submitted. 

(iii)  If  persons  are  joined  as  party 
opposers,  each  must  submit  a  fee  for 
each  class  for  which  opposition  is 
sought.  If  the  fees  submitted  are 
sufficient  to  pay  for  one  person  to 
oppose  registration  in  at  least  one  class, 
but  are  insufficient  for  each  named 
party  opposer,  the  first-named  party  will 
be  presumed  to  be  the  party  opposer. 
Additional  parties  will  be  deemed  to  be 
party  opposers  only  to  the  extent  that 
the  fees  submitted  are  sufficient  to  pay 
the  fee  due  for  each  party  opposer.  If 
persons  are  joined  as  party  opposers 
against  a  multiple  class  application,  the 
fees  submitted  are  insufficient,  and  no 
specification  of  opposers  and  classes  is 
made  at  the  time  the  party  is  joined,  the 
fees  submitted  will  be  applied  first  on 
behalf  of  the  first-named  opposer 
against  as  many  of  the  classes  in  the 
application  as  the  submitted  fees  are 
sufficient  to  pay.  Any  excess  will  be 
applied  on  behalf  of  the  second-named 
party  to  the  opposition  against  the 
classes  in  the  application  in  ascending 
numerical  order. 

(4)  The  filing  date  of  an  opposition  is 
the  date  of  receipt  in  the  Office  of  the 
opposition  together  with  the  required 
fee. 
■  25.  Revise  §  2.102  to  read  as  follows: 

§  2.1 02    Extension  of  time  for  filing  an 
opposition. 

(a)  Any  person  who  believes  that  he. 
she  or  it  would  be  damaged  by  the 
registration  of  a  mark  on  the  Principal 
Register  may  file  in  the  Office  a  written 
request,  addressed  to  the  Trademark 
Trial  and  Appeal  Board,  to  extend  the 
time  for  filing  an  opposition.  The 
written  request  need  not  be  verified,  but 
must  be  signed  by  the  potential  opposer 
or  by  the  potential  opposer's  attorney,  as 
specified  in  §  10.1(c)  of  this  chapter,  or 
authorized  representative,  as  specified 
in  §  10.14(b)  of  this  chapter.  Electronic 
signatures  pursuant  to  §  2.193(c)(l)(iii) 
are  required  for  electronically  filed 
extension  requests. 

(1)  A  written  request  to  extend  the 
time  for  filing  an  opposition  to  an 
application  filed  under  section  1  or  44 
of  the  Act  must  be  filed  either  on  paper 
or  through  ESTTA. 

(2)  A  written  request  to  extend  the 
time  for  filing  an  opposition  to  an 


55766         Federal  Register /Vol.  68,  No.  187/ 


"riday,  September  26,  2003 /Rules  and  Regidations 


application  filed  imder  section  66(a)  of 
the  Act  must  be  filed  through  ESTTA. 

(b)  A  written  request  to  extend  the 
time  for  filing  an  opposition  must 
identify  the  potential  opposer  with 
reasonable  certainty.  Any  opposition 
filed  during  an  extension  of  time  should 
be  in  the  name  of  the  person  to  whom 
the  extension  was  granted.  An 
opposition  may  be  accepted  if  the 
person  in  whose  name  the  extension 
was  requested  was  misidentified 
through  mistake  or  if  the  opposition  is 
filed  in  the  name  of  a  person  in  privity 
with  the  person  who  requested  and  was 
granted  the  extension  of  time. 

,  (c)  The  time  for  filing  an  opposition 
shall  not  be  extended  beyond  180  days 
from  the  date  of  publication.  Any 
request  to  extend  the  time  for  filing  an 
opposition  must  be  filed  before  thirty 
days  have  expired  from  the  date  of 
publication  or  before  the  expiration  of  a 
previously  granted  extension  of  time,  as 
appropriate.  Requests  to  extend  the  time 
for  filing  an  opposition  must  be  filed  as 
follows: 

(1)  A  person  may  file  a  first  request 
for  either  a  thirty-day  extension  of  time, 

-  which  will  be  granted  upon  request,  or 
a  ninety-day  extension  of  time,  which 
will  be  granted  only  for  good  cause 
shown. 

(2)  If  a  person  was  granted  a  thirty- 
day  extension  of  time,  that  person  may 
file  a  request  for  an  additional  sixty-day 
extension  of  time,  which  will  be  granted 
only  for  good  cause  shown. 

(3)  After  receiving  one  or  two 
extensions  of  time  totaling  ninety  days, 
a  person  may  file  one  final  request  for 
an  extension  of  time  for  an  additional 
sixty  days.  The  Board  will  grant  this 
request  only  upon  written  consent  or 
stipulation  signed  by  the  applicant  or  its 
authorized  representative,  or  a  written 
request  by  the  potential  opposer  or  its 
authorized  representative  stating  that 
the  applicant  or  its  authorized 
representative  has  consented  to  the 
request,  or  a  showing  of  extraordinary 
circumstances.  No  fiJurther  extensions  of 
time  to  file  an  opposition  will  be 
granted  under  any  circumstances. 

■  26.  Revise  §  2.104(a)  to  read  as  follows: 
§  2.104    Contants  of  opposition. 

(a)  The  opposition  must  set  forth  a 
short  and  plain  statement  showing  why 
the  opposer  believes  he,  she  or  it  would 
be  damaged  by  the  registration  of  the 
opposed  mark  and  state  the  grounds  for 
opposition. 


§2.105 
opposKion 


Not  ncation  1 


to  parties  of 
ph>C8eding(s). 


correspondc 
I  27.  Revise  §  2.105  to  read  as  follows:         ■  28.  Revise 


(a)  Whenjan  opposition  in  proper 
form  has  be  jn  filed  and  the  correct  fee 
has  been  su  jmitted,  the  Trademark  Trial 
and  Appeal' Board  shall  prepare  a 
notification,  which  shall  identify  the 
title  emd  nuinber  of  the  proceeding  and 
the  applica^on  involved  and  shall 
designate  a  ^ime,  not  less  than  thirty 
days  from  t^e  mailing  date  of  the 
notification!  within  which  an  answer 
must  be  filed. 

(b)  The  B0ard  shall  forward  a  copy  of 
the  notification  to  opposer,  as  follows: 

(1)  If  the  Apposition  is  transmitted  by 
an  attomeyj  or  a  written  power  of 
attorney  is  mled,  the  Board  will  send  the 
notificationjto  the  attorney  transmitting 
the  opposition  or  to  the  attorney 
designated  m  the  power  of  attorney, 
provided  that  the  person  is  an 
"attorney"  as  defined  in  §  10.1(c)  of  this 
chapter.       I 

(2)  If  oppf  ser  is  not  represented  by  an 
attorney  in  i  he  opposition,  but  opposer 
has  appoint  jd  a  domestic 
representatii/e,  the  Board  will  send  the 
notification  to  the  domestic 
representati  i/e,  unless  opposer 
designates  i  i  writing  another 
correspond!  nee  address. 

(3)  If  opp(  iser  is  not  represented  by  an 
attorney  in  1  he  opposition,  and  no 
domestic  re  )resentative  has  been 
appointed,  1  be  Board  will  send  the 
notification  directly  to  opposer,  unless 
opposer  des  ignates  in  writing  another 
correspond*  nee  address. 

(c)  The  Bciard  shall  forward  a  copy  of 
the  oppositi  an  and  any  exhibits  with  a 
copy  of  the  lotification  to  applicant,  as 
follows: 

(1)  If  the  (  pposed  application 
contains  a  c  ear  indication  that  the 
application  is  being  prosecuted  by  an 
attorney,  as  defined  in  §  10.1(c)  of  this 
chapter,  the  Board  shall  send  the 
documents  i  lescribed  in  this  section  to 
applicant's  tttorney. 

(2)  If  the  Opposed  application  is  not 
being  prosecuted  by  an  attorney  but  a 
domestic  representative  has  been 
appointed,  1  he  Board  will  send  the 
documents  i  lescribed  in  this  section  to 
the  domesti ;  representative,  unless 
applicant  d<  signates  in  writing  another 
correspond*  nee  address. 

(3)  If  the  apposed  application  is  not 
being  proseauted  by  an  attorney,  and  no 
domestic  representative  has  been 
appointed,  the  Board  will  send  the 
documents  i  lescribed  in  this  section 
directly  to  a  iplicant,  unless  applicant 
designates  i  i  writing  another 

nee  address. 


§  2.107  to  read  as  follows: 


§  2.1 07    Amendment  of  pleadings  In  an 
opposition  proceeding. 

(a)  Pleadings  in  an  opposition 
proceeding  against  an  application  filed 
under  section  1  or  44  of  tiie  Act  may  be 
amended  in  the  same  manner  and  to  the 
same  extent  as  in  a  civil  action  4n  a 
United  States  district  coiul,  except  that, 
after  the  close  of  the  time  period  for 
filing  an  opposition  including  any 
extension  of  time  for  filing  an 
opposition,  an  opposition  may  not  be 
amended  to  add  to  the  goods  or  services 
opposed. 

(d)  Pleadings  in  an  opposition 
proceeding  against  an  application  filed 
under  section  66(a)  of  the  Act  may  be 
amended  in  the  same  manner  and  to  the 
same  extent  as  in  a  civil  action  in  a 
United  States  district  coiut,  except  that, 
once  filed,  the  opposition  may  not  he 
amended  to  add  to  the  grounds  for 
opposition  or  to  add  to  the  goods  or 
services  subject  to  opposition. 
■  29.  Revise  §  2.111  to  read  as  follows: 

§  2.1 1 1    Filing  petition  for  cancellation. 

(a)  A  cancellation  proceeding  is 
commenced  by  the  filing  of  a  timely 
petition  for  cancellation,  together  with 
the  required  fee,  in  the  Office. 

(b)  Any  person  who  believes  that  he, 
she  or  it  is  or  will  be  damaged  by  a 
registration  may  file  a  petition, 
addressed  to  the  Trademark  Trial  and 
Appeal  Board,  for  cancellation  of  the 
registration  in  whole  or  in  part.  The 
petition  for  cancellation  need  not  be 
verified,  but  must  be  signed  by  the 
petitioner  or  the  petitioner's  attorney,  as 
specified  in  §  10.1(c)  of  this  chapter,  or 
other  authorized  representative,  as 
specified  in  §  10.14(b)  of  this  chapter. 
Electronic  signatiu-es  piusuant  to 

§  2.193(c)(l)(iii)  are  required  for 
petitions  submitted  electronically  via 
ESTTA.  The  petition  for  cancellation 
may  be  filed  at  any  time  in  the  case  of 
registrations  on  the  Supplemental 
Register  or  under  the  Act  of  1920,  or 
registrations  under  the  Act  of  1881  or 
the  Act  of  1905  which  have  not  been 
published  under  section  12(c)  of  the 
Act,  or  on  any  ground  specified  in 
section  14(3)  or  (5)  of  the  Act.  In  all 
other  cases,  the  petition  for  cancellation 
and  the  required  fee  must  be  filed 
within  five  years  from  the  date  of 
registration  of  the  mark  under  the  Act  or 
from  the  date  of  publication  under 
section  12(c)  of  the  Act. 

(c)(1)  The  petition  for  cancellation 
must  be  accompanied  by  the  required 
fee  for  each  party  joined  as  petitioner  for . 
each  class  in  the  registration  for  which 
cancellation  is  sought  [see  §  2.6). 

(2)  An  otherwise  timely  petition  for 
cancellation  will  not  be  accepted  via 
ESTTA  unless  the  petition  for 
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cancellation  is  accompanied  by  a  fee 
that  is  sufficient  to  pay  in  full  for  each 
named  party  petitioner  to  petition  for 
cancellation  of  the  registration  of  a  mark 
in  each  class  specified  in  the  petition  for 
cancellation. 

(3)  If  an  otherwise  timely  petition  for 
cancellation  is  submitted  on  paper,  the 
following  is  applicable  if  less  than  all 
required  fees  are  submitted: 

(i)  If  the  petition  for  cancellation  is 
accompanied  by  no  fee  or  a  fee 
insufficient  to  pay  for  one  person  to 
petition  for  cancellation  against  at  least 
one  class  in  the  registration,  the  petition 
for  cancellation  will  be  refused. 

(ii)  If  the  petition  for  cancellation  is 
accompanied  by  fees  sufficient  to  pay 
for  one  person  to  petition  for 
cancellation  against  at  least  one  class  in 
the  registration,  but  fees  are  insufficient 
for  a  petition  for  cancellation  against  all 
the  classes  in  the  registration,  and  the 
particular  class  or  classes  against  which 
the  petition  for  cancellation  is  filed  is 
not  specified,  the  petition  for 
cancellation  will  be  presumed  to  be 
against  the  class  or  classes  in  ascending 
numerical  order,  including  only  the 
number  of  classes  in  the  registration  for 
which  sufficient  fees  have  been 
submitted. 

(iii)  If  persons  are  joined  as  party 
petitioners,  each  must  submit  a  fee  for 
each  class  for  which  cancellation  is 
sought.  If  the  fees  submitted  are 
sufficient  to  pay  for  one  person  to 
petition  for  cancellation  of  the 
registration  in  at  least  one  class  but  are 
insufficient  for  each  named  party 
petitioner,  the  first-named  ptirty  will  be 
presumed  to  be  the  party  petitioner. 
Additional  parties  will  be  deemed  to  be 
party  petitioners  only  to  the  extent  that 
the  fees  submitted  are  sufficient  to  pay 
the  fee  due  for  each  party  petitioner.  If 
persons  are  joined  as  party  petitioners 
against  a  multiple  class  registration,  the 
fees  submitted  are  insufficient,  and  no 
specification  of  parties  and  classes  is 
made  at  the  time  the  party  is  joined,  the 
fees  submitted  will  be  applied  first  on 
behalf  of  the  first-named  petitioner 
against  as  many  of  the  classes  in  the 
registration  as  the  submitted  fees  are 
sufficient  to  pay.  Any  excess  will  be 
applied  on  behalf  of  the  second-named 
party  to  the  cancellation  against  the 
classes  in  the  registration  in  ascending 
numerical  order. 

(4)  The  filing  date  of  a  petition  for 
cancellation  is  the  date  of  receipt  in  the 
Office  of  the  petition  for  cancellation 
together  with  the  required  fee. 

■  30.  Revise  §  2.112  to  read  as  follows: 


§  2.11 2    Contents  of  petition  for 
canceiiation. 

(a)  The  petition  for  cancellation  must 
set  forth  a  short  and  plain  statement 
showing  why  the  petitioner  believes  he, 
she  or  it  is  or  will  be  damaged  by  the 
registration,  state  the  ground  for 
cancellation,  and  indicate,  to  the  best  of 
petitioner's  knowledge,  the  name  and 
address  of  the  current  owner  of  the 
registration. 

(b)  When  appropriate,  petitions  for 
cancellation  of  different  registrations 
owned  by  the  same  party  may  be  joined 
in  a  consolidated  petition  for 
cancellation.  The  required  fee  must  be 
included  for  each  party  joined  as  a 
petitioner  for  each  class  sought  to  be 
cancelled  in  each  registration  against 
which  the  petition  for  cancellation  is 
filed. 

■  31.  Revise  §  2.113  to  read  as  follows: 

§  2.1 1 3    Notification  to  parties  of 
canceiiation  proceeding. 

(a)  When  a  petition  for  cancellation 
has  been  filed  in  proper  form  (see 

§§  2.111  and  2.112),  the  Trademark  Trial 
and  Appeal  Board  shall  prepare  a 
notification  which  shall  identify  the 
title  and  number  of  the  proceeding  and 
the  registration{s)  involved  and  shall 
designate  a  time,  not  less  than  thirty 
days  from  the  mailing  date  of  the 
notification,  within  which  an  answer . 
must  be  filed. 

(b)  The  Board  shall  forward  a  copy  of 
the  notification  to  petitioner,  as  follows: 

(1)  If  the  petition  for  cancellation  is 
transmitted  by  an  attorney,  or  a  written 
power  of  attorney  is  filed,  the  Board  will 
send  the  notification  to  the  attorney 
transmitting  the  petition  for  cancellation 
or  to  the  attorney  designated  in  the 
power  of  attorney,  provided  that  person 
is  an  "attorney  "  as  defined  in  §  10.1(c) 
of  this  chapter. 

(2)  If  petitioner  is  not  represented  by 
an  attorney  in  the  cancellation 
proceeding,  but  petitioner  has 
appointed  a  domestic  representative,  the 
Board  will  send  the  notification  to  the 
domestic  representative,  unless 
petitioner  designates  in  writing  another 
correspondence  address. 

(3)  If  petitioner  is  not  represented  by 
an  attorney  in  the  cancellation 
proceeding,  and  no  domestic 
representative  has  been  appointed,  the 
Board  will  send  the  notification  directly 
to  petitioner,  unless  petitioner 
designates  in  writing  another 
correspondence  address. 

(c)  The  Board  shall  forward  a  copy  of 
the  petition  for  cancellation  and  any 
exhibits  with  a  copy  of  the  notification 
to  the  respondent  [see  §  2.118).  The 
respondent  shall  be  the  party  shown  by 
the  records  of  the  Office  to  be  the 


current  owner  of  the  registration(s) 
sought  to  be  cancelled,  except  that  the 
Board,  in  its  discretion,  may  join  or 
substitute  as  respondent  a  party  who 
makes  a  showing  of  a  current  ownership 
interest  in  such  registration(s). 

(d)  When  the  party  alleged  by  the 
petitioner,  pursuant  to  §  2.112(a),  as  the 
current  owner  of  the  registration(s)  is 
not  the  record  owner,  a  courtesy  copy  of. 

ithe  petition  for  cancellation  shall  be 
forwarded  with  a  copy  of  the 
notification  to  the  alleged  current 
owner.  The  alleged  current  owner  may 
file  a  motion  to  be  joined  or  substituted 
as  respondent. 

(e)  If  the  petition  for  cancellation  is 
found  to  be  defective  as  to  form,  the 
party  filing  the  petition  for  cancellation 
shall  be  advised  and  allowed  reasonable 
time  for  correcting  the  informality. 

■  32.  Revise  §  2.118  to  read  as  follows: 
§2.118    undelivered  Office  notices. 

When  a  notice  sent  by  the  Office  to 
any  registrant  is  returned  to  the  Office 
undelivered,  additional  notice  may  be 
given  by  publication  in  the  OfficiaJ 
Gazette  for  the  period  of  time  prescribed 
by  the  Director. 

■  33.  Amend  §  2.121  by  revising 
paragraph  (d)  to  read  as  follows: 

§  2.1 21    Assignment  of  times  for  taking 
testimony. 

*        •        *        «        * 

(d)  When  parties  stipulate  to  the 
rescheduling  of  testimony  periods  or  to 
the  rescheduling  of  the  closing  date  for 
discovery  and  the  rescheduling  of 
testimony  periods,  a  stipulation 
presented  in  the  form  used  in  a  trial 
order,  signed  by  the  parties,  or  a  motion 
in  said  form  signed  by  one  party  and 
including  a  statement  that  every  other 
party  has  agreed  thereto,  shall  be 
submitted  to  the  Board. 

■  34.  Amend  §  2.123  by  revising 
paragraph  (g)(1)  to  read  as  follows: 

§2.123    Trial  testimony  in  inter  partes 
cases. 


(g)  Fonn  of  deposition.  (1)  The  pages 
of  each  deposition  must  be  numbered 
consecutively,  and  the  name  of  the 
witness  plainly  and  conspicuously 
written  at  the  top  of  each  page.  A 
deposition  must  be  in  written  form.  The 
questions  propounded  to  each  witness 
must  be  consecutively  numbered  unless 
the  pages  have  numbered  lines.  Each 
question  must  be  followed  by  its 
answer. 


35.  Add  new  §  2.126  to  read  as  follows: 
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S2.126    Fdnn  Of submlsskMis  to ttw 
Tradamarfc  TrM  and  Appeal  Board. 

(a)  Submissions  may  be  made  to  the 
Trademark  Trial  and  Appeal  Board  on 
paper  where  Board  practice  or  the  riiles 
in  this  part  permit.  A  paper  submission, 
including  exhibits  and  depositions, 
must  meet  the  following  requirements: 

(1)  A  paper  submission  must  be 
printed  in  at  least  11 -point  type  and 
double-spaced,  with  text  on  one  side 
only  of  each  sheet; 

(2)  A  paper  submission  must  be  8  to  - 
8.5  inches  (20.3  to  21.6  cm.)  wide  and 
11  to  11.69  inches  (27.9  to  29.7  cm.) 
long,  and  contain  no  tabs  or  other  such 
devices  extending  beyond  the  edges  of 
the  paper; 

(3)  If  a  paper  submission  contains 
dividers,  the  dividers  must  not  have  any 
extruding  tabs  or  other  devices,  and 
must  be  on  the  same  size  and  weight 
paper  as  the  submission; 

(4)  A  paper  submission  must  not  be 
stapled  or  bound; 

(5)  All  pages  of  a  paper  submission 
must  be  numbered  and  exhibits  shall  be 
identified  in  the  manner  prescribed  in 

§  2.123(g)(2); 

(6)  Exhibits  pertaining  to  a  paper 
submission  must  be  filed  on  paper  or 
C3D-ROM  concurrently  with  the  paper 
submission,  and  comply  with  the 
requirements  for  a  paper  or  CD-ROM 
submission. 

(b)  Submissidtas  may  be  made  to  the 
Trademark  Trial  and  Appeal  Board  on 
CD-ROM  where  the  rules  in  this  part  or 
Boarcf  practice  permit.  A  CD-ROM 
submission  must  identify  the  parties 
and  case  number  and  contain  a  list  that 
clearly  identifies  the  documents  and 
exhibits  contained  thereon.  This 
information  must  appear  in  the  data 
contained  in  the  CD-ROM  itself,  on  a 
label  affixed  to  the  CD-ROM,  and  on  the 
packaging  for  the  CD-ROM.  Text  in  a 
CD-ROM  submission  must  be  in  at  least 
11-point  type  and  double-spaced.  A 
brief  filed  on  CD-ROM  must  be 
accompanied  by  a  single  paper  copy  of 
the  brief.  A  CD-ROM  submission  must 
be  accompanied  by  a  transmittal  letter 
on  paper  that  identifies  the  parties,  the 
case  niunber  and  the  contents  of  the 
CD-ROM. 

(c)  Submissions  may  be  made  to  the 
Trademark  Trial  and  Appeal  Board 
electronically  via  the  Internet  where  the 
rules  in  this  part  or  Board  practice 
permit,  according  to  the  parameters 
established  by  the  Board  and  published 
on  the  Web  site  of  the  Office.  Text  in  an 
electronic  submission  must  be  in  at  least 
ll-p6int  type  and  double-spaced. 
Exhibits  pertaining  to  an  electronic 
submission  must  be  made  electronically 
as  an  attachment  to  the  submission. 


(d)  To  be  Bandied  as  confidential, 
submissions  to  the  Trademark  Trial  and 
Appeal  Boafd  that  are  confidential  in 
whole  or  pait  pursuant  to  §  2.125(e) 
must  be  submitted  under  a  separate  ~ 
cover.  Both  ihe  submission  and  its  cover 
must  be  maaced  confidential  and  must 
identify  the  pase  number  and  the 
parties.  A  cdpy  of  the  submission  with 
the  confidential  portions  redacted  must 
be  submitted. 


■  36.  Amen( 
paragraph  (a ) 


§2.127  by  revising 
to  read  as  follows: 


§2.127    Motibns. 

(a)  Every  motion  must  be  submitted  in 
written  forn  and  must  meet  the 
requirement  >  prescribed  in  §  2.126.  It 
shall  contaii  i  a  full  statement  of  the 
grounds,  and  shall  embody  or  be 
accompanie  1  by  a  brief.  Except  as 
provided  in  3£u-agraph  (e)(1)  of  this 
section,  a  br  ef  in  response  to  a  motion 
shall  be  file<  within  fifteen  days  fi-om 
the  date  of  sfervice  of  the  motion  unless 
another  time  is  specified  by  the 
Trademark  "frial  and  Appeal  Board,  or 
the  time  is  ^tended  by  stipulation  of 
the  parties  a  jproved  by  the  Board,  or 
upon  motioi  granted  by  the  Board,  or 
upon  order  <  if  the  Board.  If  a  motion  for 
an  extensior  is  denied,  the  time  for 
responding  i  o  the  motion  remains  as 
specified  under  this  section,  unless 
otherwise  oi  tiered.  The  Board  may,  in 
its  discretion,  consider  a  reply^ brief. 
Except  as  prjvided  in  paragraph  {e)(l) 
of  this  sectic  n,  a  reply  brief,  if  filed, 
shall  be  file(  within  fifteen  days  fi-om 
the  date  of  s  srvice  of  the  brief  in 
response  to  he  motion.  The  time  for 
filing  a  repl]  brief  will  not  be  extended. 
No  further  p  ipers  in  support  of  or  in 
opposition  t )  a  motion  will  be 
considered  1  y  the  Board.  The  brief  in 
support  of  a  motion  and  the  brief  in 
response  to  i  he  motion  shall  not  exceed 
twenty-five  )ages  in  length,  and  a  reply 
brief  shall  n  )t  exceed  ten  pages  in 
length.  Exhi  )its  submitted  in  support  of 
or  in  opposi  ion  to  a  motion  shall  not 

be  deemed  tto  be  part  of  the  brief  for 
pinposes  of  Determining  the  length  of 
the  brief.  Wl  len  a  party  fails  to  file  a 
brief  in  resp  )nse  to  a  motion,  the  Board 
may  treat  thi  t  motion  as  conceded.  An 
oral  hearing  will  not  be  held  on  a 
motion  exce  3t  on  order  by  the  Board. 
***** 

■  37.  Amem  §  2.128  by  revising 
paragraph  (1|)  to  read  as  follows: 

§  2.1 28    Brieis  at  final  hearing. 

***!** 

(b)  Briefs  iiust  be  submitted  in 
written  form  and  must  meet  the 
requirement^  prescribed  in  §  2.126.  Each 
brief  shall  cintain  an  alphabetical  index 


of  cited  cases.  Without  prior  leave  of  the 
Trademark  Trial  and  Appeal  Board,  a 
main  brief  on  the  case  shall  not  exceed 
fifty-five  pages  in  length  in  its  entirety, 
including  the  table  of  contents,  index  of 
cases,  description  of  the  record, 
statement  of  the  issues,  recitation  of  the 
facts,  argument,  and  simunary;  and  a 
reply  brief  shall  not  exceed  twenty-five 
pages  in  its  entirety. 

■  38.  Revise  §  2.130  to  read  as  follows: 

§  2.1 30    New  matter  suggested  by  the 
trademark  examining  attorney. 

If,  while  an  inter  partes  proceeding 
involving  an  application  under  section 
1  or  44  of  the  Act  is  pending,  facts 
appear  which,  in  the  opinion  of  the 
trademark  examining  attorney,  render 
the  mark  in  the  application 
xmregistrable,  the  facts  should  be  called 
to  the  attention  of  the  Trademark  Trial 
and  Appeal  Board.  The  Board  may 
suspend  the  proceeding  and  refer  the 
application  to  the  trademark  examining 
attorney  for  an  ex  parte  determination  of 
the  question  of  registrability.  A  copy  of 
the  trademark  examining  attorney's  final 
action  will  be  furnished  to  the  parties  to 
the  inter  partes  proceeding  following 
the  final  determination  of  registrability 
by  the  trademark  ex^nining  attorney  or 
the  Board  on  appeal.  The  Board  will 
consider  the  application  for  such  further 
inter  partes  action  as  may  be 
appropriate. 

■  39.  Revise  §  2.131  to  read  as  follows: 

§2.131    Remand  after  decision  in  inter 
partes  proceeding. 

If,  during  an  inter  partes  proceeding 
involving  an  application  under  section 
1  or  44  of  the  Act,  facts  are  disclosed 
which  appear  to  render  the  mark 
uiu^gistrable,  but  such  matter  has  not 
been  tried  under  the  pleadings  as  filed 
by  the  parties  or  as  they  might  be 
deemed  to  be  ameaided  under  Rule  ISCb) 
of  the  Federal  Rules  of  Civil  Procedure 
to  conform  to  the  evidence,  the 
Trademark  Trial  and  Appeal  Board,  in 
lieu  of  determining  the  matter  in  the 
decision  on  the  proceeding,  may 
remand  the  application  to  the  trademark 
examining  attorney  for  reexamination  in 
the  event  the  applicant  ultimately 
prevails  in  the  inter  partes  proceeding. 
Upon  remand,  the  trademark  examining 
attorney  shall  reexamine  the  application 
in  light  of  the  reference  by  the  Board.  If, 
upon  reexamination,  the  trademark 
examining  attorney  finally  refuses 
registration  to  the  applicant,  an  appeal 
may  be  taken  as  provided  by  §§  2.141 
and  2.142. 

■  40.  Amend  §  2.142  by  revising 
paragraphs  (a)  and  (b)(2)  to  read  as 
follows: 
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§  2.1 42    Time  and  manner  of  ex  parte 
appeals. 

(a)  Any  appeal  filed  under  the 
provisions  of  §  2.141  must  be  filed 
within  six  months  from  the  date  of  the 
final  refusal  or  the  date  of  the  action 
from  which  the  appeal  is  taken.  An 
appeal  is  taken  by  filing  a  notice  of 
appeal  in  written  form,  as  prescribed  in 
§  2.126,  and  paying  the  appeal  fee. 

(b)*  *  * 

(2)  Briefs  must  be  submitted  in 
written  form  and  must  meet  the 
requirements  prescribed  in  §  2.126.  Each 
brief  shall  contain  an  alphabetical  index 
of  cited  cases.  Without  prior  leave  of  the 
Trademark  Trial  and  Appeal  Board,  a 
brief  shall  not  exceed  twenty-five  pages 
in  length  in  its  entirety,  including  the 
table  of  contents,  index  of  cases, 
description  of  the  record,  statement  of 
the  issues,  recitation  of  the  facts, 
argument,  and  summary. 
***** 

■  41.  Amend  §  2.145  by  revising 
paragraphs  (b)(3),  (c)(3)  and  (c)T4)  to  read 
as  follows: 

§  2.1 45    Appeal  to  court  and  civil  action. 

***** 

(b)*  *  * 

(3)  Notices  of  appeal  directed  to  the 
Director  shall  be  mailed  to  or  served  by 
hand  on  the  General  Counsel,  according 
to  part  104  of  this  chapter,  with  a 
duplicate  copy  mailed  far  served  by 
hand  on  the  Trademark  Trial  and 
Appeal  Board. 

(c)  *  *  * 

(3)  Any  adverse  party  to  an  appeal 
taken  to  the  U.S.  Coiut  of  Appeals  for 
the  Federal  Circuit  by  a  defeated  party 
in  an  inter  partes  proceeding  may  file  a 
notice  with  the  Office,  addressed  to  the 
Office  of  the  General  Counsel,  according 
to  part  104  of  this  chapter,  within 
twenty  days  after  the  filing  of  the 
defeated  party's  notice  of  appeal  to  the 
coiut  (peiragraph  (b)  of  this  section), 
electing  to  have  all  further  proceedings 
conducted  as  provided  in  section  21(b) 
of  the  Act.  The  notice  of  election  must 
be  served  as  provi  ded  in  §  2 . 1 1 9 .    , 

(4)  In  order  to  avoid  premature 
termination  of  a  proceeding,  a  party 
who  commences  a  civil  action,  pursuant 
to  section  21(b)  of  the  Act,  must  file 
written  notice  thereof  at  the  Trademark 
Trial  and  Appeal  Board. 
***** 

■  42.  Amend  §  2.146  by  revising 
paragraphs  (c)  and  (i)  to  read  as  follows: 

§  2.146    Petitions  to  ttie  Director. 

***** 

(c)  Every  petition  to  the  Director  shall 
include  a  statement  of  the  facts  relevant 
to  the  petition,  the  points  to  be 


reviewed,  the  action  or  relief  that  is 
requested,  and  the  fee  required  by  §  2.6. 
Any  brief  in  support  of  the  petition  shall 
be  embodied  in  or  accompany  the 
petition.  When  facts  are  to  be  proved  in 
ex  parte  cases,  proof  in  the  form  of 
affidavits  or  declarations  in  accordance 
with  §  2.20,  and  any  exhibits,  shall 
accompany  the  petition. 
*****  • 

(i)  Where  a  petitioner  seeks  to 
reactivate  an  application  or  registration 
that  was  abandoned,  cancelled  or 
expired  because  papers  were  lost  or 
mishandled,  the  Director  may  deny  the 
petition  if  the  petitioner  was  not 
diligent  in  checking  the  status  of  the 
application  or  registration.  To  be 
considered  diligent,  a  petitioner  must: 

(1)  During  the  pendency  of  an 
application,  check  the  status  of  the 
application  every  six  months  between 
the  filing  date  of  the  application  and 
issuance  of  a  registration; 

(2)  After  registration,  check  the  status 
of  the  registration  every  six  months  from 
the  filing  of  an  affidavit  of  use  or 
excusable  nonuse  imder  section  8  or  71 
of  the  Act,  or  a  renewal  application 
under  section  9  of  the  Act,  until  the 
petitioner  receives  notice  that  the 
affidavit  or  renewal  application  has 
been  accepted;  and 

(3)  If  the  status  check  reveals  that  the 
Office  has  not  received  a  document  filed 
by  the  petitioner,  or  that  the  Office  has 
issued  an  action  or  notice  that  the 
petitioner  has  not  received,  the 
petitioner  must  promptly  request 
corrective  action. 
***** 

■  43.  Revise  §  2.151  to  read  as  follows: 

§2.151    Certificate. 

When  the  Office  determines  that  a 
mark  is  registrable,  the  Office  will  issue 
a  certificate  stating  that  the  applicant  is 
entitled  to  registration  on  the  Principal 
Register  or  on  the  Supplemental 
Register.  The  certificate  will  state  the 
application  filing  date,  the  act  under 
which  the  mark  is  registered,  the  date  of 
issue,  and  the  number  of  the" 
registration.  A  reproduction  of  the  mark 
and  pertinent  data  from  the  application 
will  be  sent  with  the  certificate.  A 
notice  of  the  requirements  of  sections  8 
and  71  of  the  Act  will  accompany  the 
certificate. 

■  44.  Amend  §  2.161  by  revising 
paragraph  (g)(2)  and  adding  a  new 
paragraph  (g)(3)  to  read  as  follows: 

§2.161    Requirements  for  a  complete 
affidavit  or  declaration  of  continued  use  or 
excusable  nonuse. 

***** 

(g)*  *   * 


(2)  Be  flat  and  no  larger  than  8.5 
inches  (21.6  cm.)  wide  by  11.69  inches 
(29.7  cm.)  long.  If  a  specimen  exceeds 
these  size  requirements  (a  "bulky 
specimen"),  the  Office  will  create  a 
facsimile  of  the  specimen  that  meets  the 
requirements  of  the  rule  (i.e.,  is  flat  and 
no  larger  than  8.5  inches  (21.6  cm.) 
wide  by  11.69  inches  (29.7  cm.)  long) 
and  put  it  in  the  reconi.  In  the  aosence 
of  non-bulky  alternatives,  the  Office 
may  accept  an  audio  or  video  cassette 
tape  recording,  CD-ROM,  or  a  specimen 
in  another  appropriate  medium. 

(3)  Be  a  digitized  image  in  .jpg  format, 
if  transmitted  through  TEAS. 

■  45.  Revise  §  2.171  to  read  as  follows: 

§2.171     New  certificate  on  cfiange  of 
ownership. 

(a)  If  the  ownership  of  a  registered 
mark  changes,  the  assignee  may  request 
that  a  new  certificate  of  registration  be 
issued  in  the  name  of  the  assignee  for 
the  unexpired  part  of  the  original 
period.  The  assignment  must  be 
recorded  in  the  Office,  and  the  request 
for  the  new  certificate  must  be  signed  by 
the  assignee  and  accompanied  by  the  fee 
required  by  §  2.6(a)(8).  If  available,  the 
original  certificate  of  registration  must 
be  submitted. 

(b)  When  ownership  of  a  registration 
has  changed  with  respect  to  some,  but 
not  all,  of  the  goods  and/or  services,  the 
registrant(s)  may  file  a  request  that  the 
registration  be  divided  into  two  or  more 
separate  registrations.  The  fee  required 
by  §  2.6(a)(8)  must  be  paid  for  each  new 
registration  created  by  the  division,  and 
the  change  of  ownership  must  be 
recorded  in  the  Office. 

■  1.  Add  a  new  part  7: 

PART  7— RULES  OF  PRACTICE  IN 
RUNGS  PURSUANT  TO  THE 
PROTOCOL  RELATING  TO  THE 
MADRID  AGREEMENT  CONCERNING 
THE  INTERNATIONAL  REGISTRATION 
OF  MARKS 

Sul>part  A— General  Information 

Sec. 

7.1  Definitions  of  terms  as  used  in  this  i>art. 

7.2  [Reserved] 

7.3  Correspondence  must  be  in  English.   ' 

7.4  Receipt  of  correspondence. 

7.5  [Reserved] 

7.6  Schedule  of  U.S.  process  fees. 

7.7  Payments  of  fees  to. International 
Bureau. 

Subpart  B—lntemationar  Application 
Originating  From  The  United  States 

7.11  Requirements  for  intemaUonal 
application  originating  from  the  United 
States. 

7.12  Claim  of  color. 

7.13    Certification  of  international 
application. 
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7.14    Correcting  irregularities  in 
international  application. 

Subpart  C — Subsaqu«nt  Designation 
SubmNtad  Through  tlw  Office 

7.21  Subsequent  designation. 

Subpart  D — Recording  Changes  to 
Intematlonai  Registration 

7.22  Recording  changes  to  international 
registration. 

7.23  Requests  for  recording  assignmentrat 
the  International  Bureau. 

7.24  Requests  to  record  security  interest  or 
olhe  r  restriction  of  holder's  rights  of 

'  disposal  or  release  of  such  restriction 
submitted  through  the  Office. 

Subpart  E — Extension  of  Protection  to  the 
United  States 

7.25  Sections  of  part  2  applicable  to 
extension  of  protection. 

7.26  Filing  date  of  extension  of  protection 
for  purposes  of  examination  in  the 
Office. 

7.27  Priority  claim  of  extension  of     ' 
protection  for  purposes  of  examination 
in  the  Office. 

7.28  Replacement  of  U.S.  registration  by 
registered  extension  of  protection. 

7.29  Effect  of  replacement  on  U.S. 
registration. 

7.30  Effect  of  cancellation  or  expiration  of 
international  registration. 

7.31  Requirements  for  transformation  of  an 
extension  of  protection  to  the  United 
States  into  a  U.S.  application. 

Subpart  F— Affidavit  Under  Section  71  of 
ttw  Act  for  Extension  of  Protection  to  the 
United  States 

7.36  Affidavit  or  declaration  of  use  in 
commerce  or  excusable  nonuse  required 
to  avoid  cancellation  of  an  extension  of 
protection  to  the  United  States. 

7.37  -Requirements  for  a  complete  affidavit 
or  declaration  of  use  in  commerce  or 
excusable  nonuse. 

7.38  Notice  to  holder  of  extension  of 
protection. 

7.39  Acknowledgment  of  receipt  of  affidavit 
or  declaration  of  use  in  commerce  or 
excusable  nonuse. 

7.40  Petition  to  Director  to  review  refusal. 

Subpart  Q— Renewal  of  International 
Registration  and  Extension  of  Protection 

7.41  Renewal  of  international  registration 
and  extension  of  protection. 

Authority:  15  U.S.C.  1123,  35  U.S.C.  2, 
unless  othe  rwise  noted. 

Subpart  A— General  Information 

§7.1    Definitions  of  terms  as  used  in  this 
part 

(a)  the  Act  means  the  Trademark  Act 
of  1946,  60  Stat.  427,  as  amended, 
codified  in  15  U.S.C.  1051  et  seq. 

(b)  Subsequent  designation  means  a 
request  for  extension  of  protection  of  an 
international  registration  to  a 
Contracting  Party  made  after  the 
International  Bureau  registers  the  mark. 

(c)  The  acronym  TEAS  means  the 
Trademark  Electronic  Application 


on-line  through  the 
site  at:  www.uspto.gov. 

Office  means  the  United 
and  Trademark  Office. 

to  sections  in  this 
7  Code  of  Federal 
3xcept  as  otherwise  stated. 


refe  "ences 


System  available 
Office's  Web 

(d)  The  ter 
States  Patent 

(e)  All  ref 
part  refer  to 
Regulations, 

§7.2    [Reservied] 

§7.3    Corres|k>ndence  must  be  in  English. 

IntematioE  al  applications  and 
registrations,  requests  for  extension  of 
protection  an  d  all  other  related 
correspondence  with  the  Office  must  be 
in  English.  T  le  Office  will  not  process 
correspondei  ice  that  is  in  a  language 
other  than  Ei  glish. 

§7.4    Receipt  of  correspondence. 

Correspondence  relating  to 
international  applications  and 
registrations  ind  requests  for  extension 
of  protection  submitted  through  TEAS 
will  be  accor  ied  the  date  and  time  on 
which  the  conplete  transmission  is 
recei^/ed  in  tke  Office  based  on  Eastern 
Time.  Easten  i  Time  means  eastern 
standard  timi !  or  eastern  daylight  time, 
as  approprial  e. 

§7.5    [Reserved] 

§7.6    Schedu  e  of  U.S.  process  fees. 

(a)  The  Off  ce  requires  the  following 
process  fees: 

(1)  For  ceri  ifying  an  international 
application  b  ased  on  a  single  basic 
application  ar  registration,  per  class — 
$100.00 

(2)  For  certifying  an  international 
application  based  on  more  than  one 
basic  applica  tion  or  registration,  per 
class— $150.(0 

(3)  For  trar  smitting  a  subsequent 
designation  v  nder  §  7.21— $100.00 

(4)  For  trar  smitting  a  request  to 
record  an  ass  ignment  or  restriction,  or 
release  of  a  n  istriction,  under  §  7.23  or 
§7.24— $100  00 

(5)  For  filii  ig  a  notice  of  replacement 
under  §  7.28,  per  class — $100.00 

(6)  For  filii  g  an  affidavit  under  §  71 
of  the  Act,  p<  r  class — $100.00 

(7)  Surchaj  ge  for  filing  an  affidavit 
under  §  71  olthe  Act  during  the  grace 
period,  per  c  ass — $100.00 

(b)  The  fee ;  required  in  paragraph  (a) 
of  this  sectiou  must  be  paid  in  U.S. 
dollars  at  the  time  of  submission  of  the 
requested  aclion.  See  §2.207  of  this 
chapter  for  ai  iceptable  forms  of  payment 
and  §  2.208  c  f  this  chapter  for  payments 
using  a  depo  lit  account  established  in 
the  Office. 


§  7.7    Paymer^s  of  fees  to  International 
Bureau. 

(a)  The  following : 
either  directl  y 
Bureau  or  thi  ough 


fees  may  be  paid 
to  the  International 
the  Office: 


(1)  International  application  fees: 

(2)  Subsequent  designation  fees;  and 

(3)  Recording  fee  for  an  assignment  of 
an  international  registration  under 
§7.23. 

(b)  The  fees  in  paragraph  (a)  of  this 
section  may  be  paid  as  follows: 

(l){i)  Directly  to  the  International 
Bureau  by  debit  to  a  current  account 
with  the  International  Btu-eau.  In  this 
case,  an  applicant  or  holder's 
submission  to  the  Office  must  include 
the  International  Bureau  account 
number;  or 

(ii)  Directly  to  the  International 
Bureau  using  any  other  acceptable 
method  of  payment.  In  this  case,  an    . 
applicant  or  holder's  submission  to  the 
Office  must  include  the  International 
Bureau  receipt  number  for  payment  of 
the  fees;  or 

(2)  Through  the  Office.  Fees  paid 
through  the  Office  must  be  paid  in  U.S. 
dollars  at  the  time  of  submission.  See 
§  2.207  of  this  chapter  for  acceptable 
forms  of  payment  and  §  2.208  of  this 
chapter  for  payments  using  a  deposit 
account  established  in  the  Office. 

(c)  The  International  Bureau  fee 
calculator  may  be  viewed  on  the  Web 
site  of  the  World  Intellectual  Property 
Organization,  ciurently  available  at: 
http://www.wipo.int/madrid/en/. 

Subpart  B — International  Application 
Originating  From  the  United  States 

§7.11  Requirements  for  international 
application  originating  from  the  United 
States. 

(a)  The  Office  will  grant  a  date  of 
receipt  to  an  international  application 
that  is  submitted  through  TEAS  and 
contains  all  of  the  following: 

(1)  The  filing  date  and  serial  number 
of  the  basic  application  and/or  the 
registration  date  and  registration 
number  of  the  basic  registration; 

(2)  The  name  of  the  international 
applicant  that  is  identical  to  the  name 
of  the  applicant  or  registrant  as  it 
appears  in  the  basic  application  or  basic 
registration  and  applicant's  current 
address; 

(3)  A  reproduction  of  the  mark  that  is 
the  same  as  the  mark  in  the  basic 
application  and/or  registration  and 
meets  the  requirements  of  §  2.52  of  this 
chapter.  If  the  mark  in  the  basic 
application  and/or  registration  is 
depicted  in  black  and  white  and  the 
basic  application  or  registration  does 
not  include  a  color  claim,  the 
reproduction  of  the  mark  in  the 
international  application  must  be  black 
and  white.  If  the  mark  in  the  basic 
application  or  registration  is  depicted  in 
black  and  white  and  includes  a  color 
claim,  the  international  application 
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must  include  both  a  black  and  white 
reproduction  of  the  mark  and  a  color 
reproduction  of  the  mark.  If  the  mark  in 
the  basic  application  and/or  registration 
is  depicted  in  color,  the  reproduction  of 
the  mark  in  the  international 
application  must  be  in  color; 

(4)A  color  claim  as  set  out  in  §  7.12, 
if  appropriate; 

(5)  A  description  of  the  mark  that  is 
the  same  eis  the  description  of  the  mark 
in  the  basic  application  or  registration, 
as  appropriate; 

(6j  An  indication  of  the  type  of  mark 
if  the  mark  in  the  basic  application  and/ 
or  registration  is  a  three-dimensional 
mark,  a  sound  mark,  a  collective  mark 
or  a  certification  mark; 

(7)  A  list  of  the  goods  and/ or  services 
that  is  identical  to  or  narrower  than  the 
list  of  goods  and/ or  services  in  each 
claimed  basic  application  or  registration 
and  classified  according  to  the  Nice 
Agreement  Concerning  the  International 
Classification  of  Goods  and  Services  for 
the  Purposes  of  the  Registration  of 
Marks; 

(8)  A  list  of  the  designated 
Contracting  Parties.  If  the  goods  and/or 
services  in  the  international  application 
are  not  the  same  for  each  designated 
Contracting  Party,  the  application  must 
list  the  goods  and/or  services  in  the 
international  application  that  pertain  to 
each  designated  Contracting  Party; 

(9)  The  certification  fee  required  by 
§  7.6,  the  international  application  fees 
for  all  classes,  and  the  fees  for  all 
designated  Contracting  Parties 
identified  in  the  international 
application  (see  §  7.7); 

(10)  A  statement  that  the  applicant  is 
entitled  to  file  an  international 
application  in  the  Office,  specifying  that 
applicant:  Is  a  national  of  the  United 
States;  has  a  domicile  in  the  United 
States;  or  has  a  real  and  effective 
industrial  or  commercial  establishment 
in  the  United  States.  Where  an  . 
applicant's  address  is  not  in  the  United 
States,  the  applicant  must  provide  the 
address  of  its  U.S.  domicile  or 
establishment;  and 

(11)  An  e-mail  address  for  receipt  of 
correspondence  ft-om  the  Office. 

(b)  For  requirements  for  certification, 
see  §7.13. 

§7.12    Claim  of  color. 

(a)  If  color  is  claimed  as  a  feature  of 
the  mark  in  the  basic  application  and/ 
or  registration,  the  international 
application  must  include  a  statement 
that  color  is  claimed  as  a  featiue  of  the 
mark  and  set  forth  the  same  name(s)  of 
the  color(s)  claimed  in  the  basic 
application  and/ or  registration. 

(b)  If  color  is  not  claimed  as  a  feature 
of  the  mark  in  the  basic  application  and/ 


or  registration,  color  may  not  be  claimed 
as  a  featiu-e  of  the  mark  in  the 
international  application. 

§  7.1 3    Certification  of  International 
application. 

(a)  When  an  international  application 
contains  all  the  elements  set  forth  in 

§  7.11(a),  the  Office  will  certify  to  the 
International  Bureau  that  the 
information  contained  in  the 
international  application  corresponds  to 
the  information  contained  in  the  basic 
application(s)  and/or  basic 
registration(s)  at  the  time  of 
certification,  and  will  then  forward  the 
international  application  to  the 
International  Bureau. 

(b)  When  an  international  application 
does  not  meet  the  requirements  of 

§  7.11(a),  the  Office  will  not  certify  or 
forward  the  international  application.  If 
the  international  applicant  paid  the 
international  application  fees  (see  §  7.7) 
through  the  Office,  the  Office  will 
refund  the  international  fees.  The  Office 
will  not  refund  the  certification  fee. 

§7.14    Correcting  irregularities  in 
international  application. 

(a)  Response  period.  Upon  receipt  of 
a  notice  of  irregularities  in  an 
international  application  from  the 
International  Bureau,  the  applicant  must 
respond  to  the  International  Bureau 
within  the  period  set  forth  in  the  notice. 

(b)  Classification  and  Identification  of 
Goods  and  Services.  Responses  to 
International  Bureau  notices  of 
irregularities  in  the  classification  or 
identification  of  goods  or  services  in  an 
international  application  must  be 
submitted  through  the  Office  for 
forwarding  to  the  International  Biu^au. 
The  Office  will  review  an  applicant's 
response  to  a  notice  of  irregularities  in 
the  identification  of  goods  or  services  to 
ensure  that  the  response  does  not 
identify  goods  or  services  that  are 
broader  than  the  scope  of  the  goods  or 
services  in  the  basic  application  or 
registration. 

(c)  Fees.  If  the  International  Bureau 
notice  of  irregularities  requires  the 
payment  of  fees,  the  fees  for  correcting 
irregularities  in  the  international 
application  must  be  paid  directly  to  the 
International  Bureau. 

(d)  Other  Irregularities  Requiring 
Response  from  Applicant.  Except  for 
responses  to  irregularities  mentioned  in 
paragraph  (b)  of  this  section  and 
payment  of  fees  for  correcting 
irregularities  mentioned  in  paragraph  (c) 
of  this  section,  all  other  responses  may 
be  submitted  through  the  Office  in 
accordance  with  §  7.14(e),  or  filed 
directly  at  the  International  Bureau.  The 
Office  will  forward  timely  responses  to 


the  International  Bureau,  but  will  not 
review  the  responses  or  respond  to  any 
irregularities  on  behalf  of  the 
international  applicant. 

(e)  Procedure  for  response.  An 
international  appUcant  submitting  a 
response  to  the  International  Bureau 
through  the  Office  must  use  TEAS.  To 
be  considered  timely,  a  response  must 
be  received  by  the  International  Bureau 
before  the  end  of  the  response  period  set 
forth  in  the  International  Bureau  notice. 
Receipt  in  the  Office  does  not  fulfill  this 
requirement.  Any  response  submitted 
through  the  Office  for  forwarding  to  the 
International  Bureau  should  be 
submitted  as  soon  as  possible,  but  at 
least  one  month  before  the  end  of  the 
response  period  in  the  International 
Bureau's  notice.  The  Office  will  not 
process  any  response  submitted  to  the 
Office  after  the  IB  response  deadline. 

Subpart  C— Subsequent  Designation 
Submitted  Through  the  Office 

§7^1    Subsequent  designation. 

(a)  A  subsequent  designation  may  be 
filed  directly  with  the  International 
Bureau,  or,  if  it  meets  the  requirements 
of  paragraph  (b)  of  this  section, 
submitted  through  the  Office. 

(b)  The  date  of  receipt  in  the  Office  of 
a  subsequent  designation  is  the  date  that 
the  subsequent  designation  is  submitted 
through  TEAS,  if  it  contains  all  of  the 
following: 

(1)  The  international  registration 
number; 

(2)  The  serial  number  of  the  U.S. 
application  or  registration  number  of  the 
U.S.  registration  that  formed  the  basis  of 
the  international  registration; 

(3)  The  name  and  address  of  the 
holder  of  the  international  registration; 

(4)  A  statement  that  the  holder  is 
entitled  to  file  a  subsequent  designation 
in  the  Office,  specifying  that  holder:  Is 

a  national  of  the  United  States;  has  a 
domicile  in  the  United  States;  or  has  a 
real  and  effective  industrial  or 
commercial  establishment  in  the  United 
States.  Where  a  holder's  address  is  not 
in  the  United  States,  the  holder  must 
provide  the  address  of  its  U.S.  domicile 
or  establishment; 

(5)  A  list  of  goods  and/or  services  that 
is  identical  to  or  narrower  than  the  list 
of  goods  and/ or  services  in  the 
international  registration; 

(6)  A  list  of  the  designated 
Contracting  Parties.  If  the  goods  and/or 
services  in  the  subsequent  designation 
are  not  the  same  for  each  designated 
Contracting  Party,  the  holder  must  list 
the  goods  and/or  services  covered  by  the 
subsequent  designation  that  pertain  to 
each  designated  Contracting  Party; 
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(7)  The  U.S.  transmittal  fee  required 
by  §  7.6  and  the  subsequent  designation 
fees  [see  §  7.7);  and 

(8)  An  e-mail  address  for  receipt  of 
correspondence  from  the  Office. 

(c)  If  the  subsequent  designation  is 
accorded  a  date  of  receipt,  the  Office 
will  then  forward  the  subsequent 
designation  to  the  International  Bureau. 

(d)  If  the  subsequent  designation  fails 
to  contain  all  the  elements  set  forth  in 
paragraph  (b)  of  this  section,  the  Office 
will  not  forward  the  subsequent 
designation  to  the  Internationa]  Bureau. 
The  Office  will  notify  the  holder  of  the 
reason(s).  If  the  holder  paid  the 
subsequent  designation  fees  (see  §  7.7) 
throu^  the  Office,  the  Office  will 
refund  the  subsequent  designation  fees. 
The  Office  will  not  refund  the 
transmittal  fee. 

(e)  Correspondence  to  correct  any 
irregularities  in  a  subsequent 
designation  must  be  made  directly  with 
the  International  Bureau. 

Subpart  D-^flecordlng  Changes  to 
International  Registration 

f  7.22    Recording  changes  to  international 
registration. 

Except  as  provided  in  §§  7.23  and 
7.24,  requests  to  record  changes  to  an 
international  registration  must  be  filed 
with  the  International  Bureau.  If  a 
request  to  record  an  assignment  or 
restriction  of  a  holder's  right  of  disposal 
of  an  international  registration  or  the 
release  of  such  a  restriction  meets  the 
requirements  of  §  7.23  or  7.24,  the  Office 
will  forward  the  request  to  the 
International  Bureau.  Section  10  of  the 
Act  and  part  3  of  this  chapter  are  not 
applicable  to  assignments  or  restrictions 
of  international  registrations. 

f  7.23    Re<)uests  for  recording 
assignmants  at  the  Intemationai  Bureau. 

A  request  to  record  an  assignment  of 
an  intemationai  registration  may  be 
submitted  through  the  Office  for 
forwarding  to  the  Intemationai  Bureau 
only  if  the  assignee  cannot  obtain  the 
assignor's  signature  for  the  request  to 
record  the  assignment. 

(a)  A  request  to  record  an  assignment 
submitted  through  the  Office  must 
include  all  of  the  following: 

(1)  The  intemationai  registration 
niunber; 

(2)  The  name  and  address  of  the 
holder  of  the  intemationai  registration; 

(3)  The  name  and  address  of  the 
assignee  of  the  intemationai  ,^ 
registration; 

(4)  A  statement  that  the  assignee:  Is  a 
national  of  the  United  States;  has  a 
domicile  in  the  United  States;  or  has  a 
real  and  effective  industrial  or 


commercial  establishment  in  the  United 
States.  Wh^e  an  assignee's  address  is 
not  in  the  Lnited  States,  the  assignee 
must  provic  e  the  address  of  its  U.S. 
domicile  or  establishment; 

(5)  A  stat(  iment  that  the  assignee 
could  not  ofetain  the  assignor's  signature 
for  the  request  to  record  the  assignment; 

(6)  An  indication  that  the  assignment 
applies  to  tlie  designation  to  the  United 
States; 

(7)  A  stati  ment  that  the  assignment 
applies  to  a  1  the  goods  and/or  services 
in  the  inten  ational  registration,  or  if 
less,  a  list  o  the  goods  and/or  services 
in  the  inten  ational  registration  that 
have  been  assigned  that  pertain  to  the 
designationjto  the  United  States;  and 

(8)  The  UJS.  transmittal  fee  required 
by  §  7.6  and  the  intemationai  fee 
required  to  record  the  assigimient  (see 
%7.7).  1 

(b)  If  a  reduest  to  record  an 
assignment  contains  all  the  elements  set 
forth  in  paragraph  (a)  of  this  section,  the 
Office  will  fcrward  the  request  to  the 
Intemationj  1  Bureau.  Forwarding  the 
request  to  tl  e  International  Bureau  is 
not  a  detern  lination  by  the  Office  of  the 
validity  of  t  le  assignment  or  the  effect 
that  the  assi  jnment  has  on  the  title  of 
the  internal  onal  registration. 

(c)  If  the  1 3quest  fails  to  contain  all 
the  element  •>  set  forth  in  paragraph  (a) 
of  this  secti(  >n,  the  Office  will  not 
forward  the  request  to  the  International 
Bureau.  The  Office  will  notify  the 
assignee(s)  (if  the  reason(s).  If  the 
assignee  pai  d  the  fees  to  record  the 
assignment  see  §7.7)  through  the 
Office,  the  ( Iffice  will  refund  the 
recording  fe  s.  The  Office  will  not  refund 
the  transmit  tal  fee. 

(d)  Corres  pondence  to  correct  any 
irregularitie  !  in  a  request  to  record  an 
assignment  must  be  made  directly  with 
the  International  Bureau. 

§7.24    Reqi^ts  to  record  security  interest 
c  r  other  rest^ction  of  holder's  rights  of 
disposal  or  release  of  such  restriction 
submitted  th  ough  the  Office. 

(a)  A  part  r  who  obtained  a  security 
interest  or  o  ther  restriction  of  a  holder's 
right  to  disj  ose  of  an  intemationai 
registration,  or  the  release  of  such  a 
restriction, ;  nay  submit  a  request  to 
record  the  r  jstriction  or  release  through 
the  Office  f(  r  forwarding  to  the 
Intemation;  1  Bureau  only  if: 
(1)  The  re  striction  or  release: 
(i)  Is  the  1 3sult  of  a  court  order;  or 
(ii)  Is  the  -esult  of  an  agreement 
between  the  holder  of  the  international 
registration  and  the  party  restricting  the 
holder's  rig  it  of  disposal,  and  the 
signature  of  the  holder  cannot  be 
obtained-  foi  the  request  to  record  the 
restriction  c  r  release; 


(2)  The  party  who  obtained  the 
restriction  is  a  national  of,  is  domiciled 
in,  or  has  a  real  and  effective  industrial 
or  commercial  establishment  in  the 
United  States;  and 

(3)  The  restriction  or  release  applies 
to  the  holder's  right  to  dispose  of  the 
international  registration  in  the  United 
States. 

(b)  A  request  to  record  a  restriction  or 
the  release  of  a  restriction  must  be 
submitted  by  the  party  who  obtained  the 
restriction  of  the  holder's  right  of 
disposal  and  include  all  the  following: 

(1)  The  intemationai  registration 
number; 

(2)  The  name  and  address  of  the 
holder  of  the  intemationai  registration; 

(3)  The  name  and  address  of  the  party 
who  obtained  the  restriction; 

(4)  A  statement  that  the  party  who 
submitted  the  request:  Is  a  national  of 
the  United  States;  has  a  domicile  in  the 
United  States;  or  has  a  real  and  effective 
industrial  or  commercial  establishment 
in  the  United  States.  Where  a  party's 
address  is  not  in  the  United  States,  the 
party  must  provide  the  address  of  its 
U.S.  domicile  or  establishment; 

(5)  (i)  A  statement  that  the  restriction 
is  the  result  of  a  court  order,  or 

(ii)  Where  the  restriction  is  the  result 
of  an  agreement  between  the  holder  of 
the  intemationai  registration  and  the 
party  restricting  the  holder's  right  of 
disposal,  a  statement  that  the  signature 
of  the  holder  of  the  intemationai 
registration  could  not  be  obtained  for 
the  request  to  record  the  restriction  or 
release  of  the  restriction; 

(6)  A  summary  of  the  main  facts 
concerning  the  restriction; 

(7)  An  indication  that  the  restriction, 
or  the  release  of  the  restriction,  of  the 
holder's  right  of  disposal  of  the 
international  registration  applies  to  the 
designation  to  the  United  States;  and 

(8)  The  U.S.  transmittal  fee  required 
by  §  7.6.  • 

(c)  If  a  request  to  record  a  restriction, 
or  the  release  of  a  restriction,  contains 
all  the  elements  set  forth  in  paragraph 
(b)  of  this  section,  the  Office  will 
forward  the  request  to  the  Intemationai 
Bureau.  Forwarding  the  request  to  the 
International  Biureau  is  not  a 
determination  by  the  Office  of  the 
validity  of  the  restriction,  or  its  release, 
or  the  effect  that  the  restriction  has  on 
the  holder's  right  to  dispose  of  the 
intemationai  registration. 

(d)  If  the  request  fails  to  contain  all 
the  elements  set  forth  in  paragraph  (b) 
of  this  section,  the  Office  will  not 
forward  the  request.  The  Office  will 
notify  the  party  who  submitted  the 
request  of  the  reason(s).  The  Office  will  - 
not  refund  the  transmittal  fee. 
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(e)  Correspondence  to  correct  any 
irregularities  in  a  request  to  record  a 
restriction  of  a  holder's  right  to  dispose 
of  an  international  registration  or  the 
release  of  such  a  restriction  must  be 
made  directly  with  the  International 
Bureau. 

Subpart  E— Extension  of  Protection  to 
the  United  States 

§7.25    Sections  of  part  2  applicable  to 
extension  of  protection. 

(a)  Except  for  §§  2.130-2.131,  2.160- 
2.166,  2.168,  2.172,  2.173,  2.175.  and 
2.181-2.186,  all  sections  in  part  2  and 
all  sections  of  part  10  of  this  chapter 
apply  to  a  request  for  extension  of 
protection  of  an  international 
registration  to  the  United  States, 
including  sections  related  to 
proceedings  before  the  Trademark  Trial 
and  Appeal  Board,  unless  stated 
otherwise. 

(b)  The  Office  will  refer  to  a  request 
for  an  extension  of  protection  to  the 
United  States  as  an  application  imder 
section  66(a)  of  the  Act,  and  references 
to  applications  and  registrations  in  part 
2  of  this  chapter  include  extensions  of 
protection  to  the  United  States. 

(c)  Upon  registration  in  the  United 
States  under  section  69  of  the  Act,  an 
extension  of  protection  to  the  United 
States  is  referred  to  as  a  registration,  a 
registered  extension  of  protection,  or  a 
section  66(a)  registration. 

§  7.26    Filing  date  of  extension  of 
protection  for  purposes  of  examination  In 
the  Office. 

(a)  If  a  request  for  extension  of 
protection  of  an  international 
registration  to  the  United  States  is  made 
in  an  international  application  and  the 
request  includes  a  declaration  of  a  bona 
fide  intention  to  use  the  mark  in 
commerce  as  set  out  in  §  2.33(e)  of  this 
chapter,  the  filing  date  of  the  extension 
of  protection  to  the  United  States  is  the 
international  registration  date. 

(b)  If  a  request  for  extension  of 
protection  of  an  international 
registration  to  the  United  States  is  made 
in  a  subsequent  designation  and  the 
request  includes  a  declaration  of  a  bona 
fide  intention  to  use  the  mark  in 
commerce  as  set  out  in  §  2.33(e),  the 
filing  date  of  the  extension  of  protection 
to  the  United  States  is  the  date  that  the 
International  Bureau  records  the 
subsequent  designation. 

§  7.27    Priority  claim  of  extension  of 
protection  for  purposes  of  examination  in 
the  Office. 

An  extension  of  protection  of  an 
international  registration  to  the  United 
States  is  entitled  to  a  claim  of  priority 
under  section  67  of  the  Act  if: 


(a)  The  request  for  extension  of 
protection  contains  a  claim  of  priority; 

(b)  The  request  for  extension  of 
protection  specifies  the  filing  date, 
serial  number  and  the  country  of  the 
application  that  forms  the  basis  for  the 
claim  of  priority;  and 

(c)  The  date  of  the  international 
registration  or  the  date  of  recording  of 
the  subsequent  designation  at  the 
International  Bureau  of  the  request  for 
extension  of  protection  to  the  United 
States  is  not  later  than  six  months  after 
the  filing  date  of  the  application  that 
forms  the  basis  for  the  claim  of  priority. 

§  7.28    Replacement  of  U.S.  registration  by 
registered  extension  of  protection. 

(a)  A  registered  extension  of 
protection  affords  the  same  rights  as 
those  afforded  to  a  previously  issued 
U.S.  registration  if: 

(1)  Both  registrations  are  owned  by 
the  same  person  and  identify  the  same 
mark;  and 

(2)  All  the  goods  and/or  services 
listed  in  the  U.S.  registration  are  also 
listed  in  the  registered  extension  of 
protection. 

(b)  The  holder  of  an  international 
registration  with  a  registered  extension 
of  protection  to  the  United  States  that 
meets  the  requirements  of  paragraph  (a) 
of  this  section  may  file  a  request  to  note 
replacement  of  the  U.S.  registration  with 
the  extension  of  protection.  If  the 
request  contains  all  of  the  following,  the 
Office  will  take  note  of  the  replacement 
in  its  automated  records: 

(1)  The  serial  number  or  registration 
number  of  the  extension  of  protection; 

(2)  The  registration  nxmiber  of  the 
replaced  U.S.  registration;  and 

(3)  The  fee  required  by  §  7.6. 

(c)  If  the  request  to  note  replacement 
is  denied,  the  Office  will  notify  the 
holder  of  the  reason(s)  for  refusal. 

§  7.29    Effect  of  replacement  on  U.S. 
registration. 

A  U.S.  registration  that  has  been 
replaced  by  a  registered  extension  of 
protection  under  section  74  of  the  Act 
and  §  7.28  will  remain  in  force,  imless 
cancelled,  expired  or  surrendered,  as 
long  as: 

(a)  The  owner  of  the  replaced  U.S. 
registration  continues  to  file  affidavits 
or  declarations  of  use  in  commerce  or 
excusable  nonuse  under  section  8  of  the 
Act;  and 

(b)  The  replaced  U.S.  registration  is 
renewed  under  section  9  of  the  Act. 

§  7.30    Effect  of  cancellation  or  expiration 
of  international  registration. 

When  the  International  Biu-eau 
notifies  the  Office  of  the  cancellation  or 
expiration  of  an  international 
registration,  in  whole  or  in  part,  the 


Office  shall  cancel,  in  whole  or  in  part, 
the  corresponding  pending  or  registered 
extension  of  protection  to  the  United 
States.  The  date  of  cancellation  of  an 
extension  of  protection  or  relevant  part 
shall  be  the  date  of  cancellation  or 
expiration  of  the  corresponding 
international  registration  or  relevant 
part. 

§  7.31    Requirements  for  transformation  of 
an  extension  of  protection  to  the  United 
States  into  a  U.S.  application. 

If  the  International  Bureau  cancels  an 
international  registration  in  whole  or  in 
part,  under  Article  6(4)  of  the  Madrid 
Protocol,  the  holder  of  that  intematioi^ 
registration  may  file  a  request  to 
transform  the  corresponding  pending  or 
registered  extension  of  protection  to  the 
United  States  into  an  application  under 
section  1  or  44  of  the  Act. 

(a)  The  holder  of  the  international 
registration  must  file  a  request  for 
transformation  through  TEAS  within 
three  months  of  the  date  of  cancellation 
of  the  international  registration  and 
include: 

(1)  The  serial  number  or  registration 
number  of  the  extension  of  protection  to 
the  United  States; 

(2)  The  name  and  address  of  the 
holder  of  the  international  registration; 

(3)  The  application  filing  fee  for  at 
least  one  class  of  goods  or  services 
required  by  §  2.6(a)(1)  of  this  chapter; 
and 

(4)  An  e-mail  address  for  receipt  of 
correspondence  from  the  Office. 

(b)  Ii  the  request  for  transformation 
contains  all  the  elements  set  forth  in 
paragraph  (a)  of  this  section,  the 
extension  of  protection  shall  be 
transformed  into  an  application  imder 
section  1  and/or  44  of  the  Act  and 
accorded  the  same  filing  date  and  the 
same  priority  that  was  accorded  to  the 
extension  of  protection. 

(c)  The  application  under  section  1 
and/or  44  of  the  Act  that  results  from  a 
transformed  extension  of  protection  will 
be  examined  under  part  2  of  this 
chapter. 

(a)  A  request  for  transformation  that 
fails  to  contain  all  the  elements  set  forth 
in  paragraph  (a)  of  this  section  will  not 
be  accepted. 

Subpart  F— Affidavit  Under  Section  71 
of  the  Act  for  Extension  of  Protection 
to  the  United  States 

§  7.36    Affidavit  or  declaration  of  use  in 
commerce  or  excusable  nonuse  required  to 
avoid  cancellation  of  an  extension  of 
protection  to  tfie  United  States. 

(a)  Subject  to  the  provisions  of  section 
71  of  the  Act,  a  registered  extension  of 
protection  shall  remain  in  force  for  the 
term  of  the  international  registration 
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upon  which  it  is  based  unless  the 
international  registration  expires  or  is 
cancelled  under  section  70  of  the  Act 
due  to  cancellation  of  the  international 
registration  by  the  International  Bureau, 
(b)  During  the  following  time  periods, 
the  holder  of  an  international 
registration  must  file  an  affidavit  or 
declaration  of  use  or  excusable  nonuse, 
or  the  registered  extension  of  protection 
will  be  cancelled  under  section  71  of  the 
Act: 

(1)  On  or  after  the  fifth  anniversary 
and  no  later  than  the  sixth  anniversary 
after  the  date  of  registration  in  the  ' 
United  States;  and 

(2)  Within  the  six-month  period 
preceding  the  end  of  each  ten-year 
period  after  the  date  of  registration  in 
the  United  States,  or  the  three-month 
grace  period  immediately  following, 
with  payment  of  the  grace  period 
surcharge  required  by  section  71(a)(2)lB) 
of  the  Act  and  §7.6. 

f  7.37    Raqulreinents  for  ■  complete 
■ffldavtt  or  declaration  of  use  In  commerce 
or  excusable  nonuse. 

A  complete  affidavit  or  declaration 
under  section  71  of  the  Act  must: 

(a)  Be  filed  by  the  holder  of  the 
international  registration  within  the 
period  set  forth  in  §  7.36(b); 

(b)  Include  a  statement  that  is  signed 
and  verified  (sworn  to)  or  supported  by 
a  declaration  under  §  2.20  of  this 
chapter  by  a  person  properly  authorized 
to  sign  on  beheilf  of  the  holder,  attesting 
to  the  use  in  commerce  or  excusable 
nonuse  of  the  mark  within  the  period 
set  forth  in  section  71  of  the  Act.  The 
verified  statement  must  be  executed  on 
or  after  the  beginning  of  the  filing 
period  specified  in  %  7.36(b).  A  person 
who  is  properly  authorized  to  sign  on 
behalf  of  the  holder  is: 

(1)  A  person  with  legal  authority  to 
bind  the  holder;  or 

(2)  A  person  with  firsthand 
knowledge  of  the  facts  and  actual  or 
implied  authority  to  act  on  behalf  of  the 
holder;  Or 

(3)  An  attorney  as  defined  in  §  10.1(c} 
of  this  chapter  who  has  an  actual 
written  or  verbal  power  of  attorney  or  an 
implied  power  of  attorney  ft'om  the 
holder. 

(c)  Include  the  U.S.  registration 
number; 

(d)(1)  Include  the  fee  required  by  §  7.6 
for  each  class  of  goods  or  services  that 
the  affidavit  or  declaration  covers; 

(2)  If  the  affidavit  or  declaration  is 
filed  during  the  grace  period  under 
section  71(a)(2)(B)  of  the  Act,  include 
the  grace  i}eriod  surcharge  per  class 
required  by  §  7.6; 


(3)  If  at  lea  it  one  fee  is  submitted  for 
a  multi-class  registration,  but  the 
class(es)  to  vt  hich  the  fee(s)  should  be 
applied  are  n  ot  specified,  the  Office  will 
issue  a  notict  i  requiring  either  the 
submission  o  f  additional  fee(s)  or  an 
indication  of  the  class(es)  to  which  the 
original  fee(s  should  be  applied.  If  the 
required  fee{$)  are  not  submitted  within 
the  time  peri  )d  set  out  in  the  Office 
action  and  th  b  class(es)  to  which  the 
original  fee{s  I  should  be  applied  are  not 
specified,  the  Office  will  presume  that 
the  fee(s)  cov  er  the  classes  in  ascending 
order,  beginn  ing  with  the  lowest 
numbered  class; 

(e)(1)  Spec  fy  the  goods  or  services  for 
which  the  mi  irk  is  in  use  in  commerce, 
and/or  the  go  ods  or  services  for  which 
excusable  no  luse  is  claimed  under 
§  7.37(f)(2); 

(2)  Specify  the  goods  or  services  being 
deleted  from  the  registration,  if  the 
affidavit  or  d  ;claration  covers  less  than 
all  the  goods  or  services  or  less  than  all 
the  classes  in  the  registration; 

(f)(1)  State  that  the  registered  mark  is 
in  use  in  commerce  on  or  in  connection 
with  the  gooas  or  services  in  the 
registration;  or 

(2)  If  the  registered  mark  is  not  in  use 
in  commercejon  or  in  connection  with 
all  the  goods  lor  services  in  the 
registration,  ^et  forth  the  date  when  use 
of  the  mark  in  commerce  stopped  and 
the  approxiniate  date  when  use  is 
expected  to  rfesume  and  recite  facts  to 
show  that  nonuse  as  to  those  goods  or 
services  is  due  to  special  circumstances 
that  excuse  tie  nonuse  and  is  not  due 
to  an  intentic  n  to  abandon  the  mark; 
and 

(g)  Include  a  specimen  showing 
current  use  at  the  mark  for  each  class  of 
goods  or  serv  ices,  imless  excusable 
nonuse  is  clamed  under  §  7.37(f)(2). 
The  speciraei  i  must  meet  the 
requirements  of  §  2.56  of  this  chapter. 


§7.38    Notice! 
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§7.39    Acknowledgment 
affidavit  or  declaration 
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in  commerce  or  excusable  nonuse  is 
acceptable  or  if  the  affidavit  or 
declaration  is  refused,  an  Office  action 
that  states  the  reason(s)  for  refusal. 

(b)  A  Response  to  a  refusal  under 
paragraph  (a)  of  this  section  must  be 
filed  within  six  months  of  the  mailing 
date  of  the  Office  action,  or  before  the 
end  of  the  filing  period  set  forth  in 
section  71(a)  of  the  Act,  whichever  is 
later.  The  Office  will  cancel  the 
extension  of  protection  if  no  response  is 
filed  within  this  time  period. 

§  7.40    Petition  to  Director  to  review 
refusal. 

(a)  A  response  to  the  examiner's 
initial  refusal  to  accept  an  affidavit  or 
declaration  is  required  before  filing  a 
petition  to  the  Director,  unless  the 
examiner  directs  otherwise.  See 

§  7.39(b)  for  the  deadline  for  responding 
to  an  examiner's  Office  action. 

(b)  If  the  examiner  maintains  the 
refusal  of  the  affidavit  or  declaration, 
the  holder  may  file  a  petition  to  the 
Director  to  review  the  examiner's  action. 
The  petition  must  be  filed  within  six 
months  of  the  mailing  date  of  the  action 
maintaining  the  refusal,  or  the  Office 
will  cancel  the  registration. 

(c)  A  decision  by  the  Director  is 
necessary  before  filing  an  appeal  or 
commencing  a  civil  action  in  any  court. 

Subpart  G— Renewal  of  International 
Registration  and  Extension  of 
Protection 

§7.41    Renewal  of  international  registration 
and  extension  of  protection. 

(a)  Any  request  to  renew  an 
international  registration  and  its 
extension  of  protection  to  the  United 
States  must  be  made  at  the  International 
Bureau  in  accordance  with  Article  7  of 
the  Madrid  Protocol. 

(b)  A  request  to  renew  an 
international  registration  or  extension  of 
protection  to  the  United  States 
submitted  through  the  Office  will  not  be 
processed. 

Dated:  September  10,  2003. 

James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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Trademark  Standard  Character  Set 


s 

s 

* 

• 

z 
o 

S 
>    o 

s 

space 

! 

exclamation  mark 

11 

(double)  quotation  mark 

# 

number  sign 

$ 

dollar  sign 

% 

percent  sign 

& 

ampersand 

1 

apostrophe, 

( 

left  parenthesis 

) 

nght  parenthesis 

* 

asterisk 

+ 

plus  sign 

1 

comma 

- 

minus  sign,  hyphen 

. 

period,  decimal  point 

A 

caret 

/ 

slash,  virgule,  solidus 

0 

digit  0 

1 

2 

digit  1 

digit  2 

3 

digits 

4 

digit  4 

5 

digit  5 

■> 

6 

digit  6 

7 

digit  7 

8 

digit  8 

9 

digit  9 

; 

colon 

semicolon 

<  ' 

less-than  sign 

= 

egual  sign 

> 

greater-than  sign 

? 

guestion  mark 

@ 

commercial  at  sign 

A 

capital  A 

B 

capital  B 

C 

capital  C 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldlifa  Sarvice 

50CFRPart20 
mN1018-Ai93 

Migratory  Bird  Hunting;  Rnal 
Framaworks  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service  or  we)  prescribes  final  late- 
season  frameworks  from  which  States 
niay  select  season  dates,  limits,  and 
other  options  for  the  2003-04  migratory 
bird  himting  seasons.  These  late  seasons 
include  most  waterfowl  seasons,  the 
earliest  of  which  commences  on 
September  27,  2003.  The  effect  of  this 
fiaal  rule  is  to  facilitate  the  States' 
selection  of  hunting  seasons  and  to 
further  the  aimual  establishment  of  the 
late-season  migratory  bird  himting 
regulations. 

DATES:  This  rule  takes  effect  on 

September  26,  2003. 

ADDRESSES:  States  should  send  their 

season.selections  to:  Chief,  Division  of 

Migratory  Bird  Management,  U.S.  Fish 

and  Wildlife  Service,  Department  of  the 

Interior,  ms  MBSP-4107-ARLSQ,  1849 

C  Street,  NW.,  Washington,  DC  20240. 

You  may  inspect  comments  during 

normal  business  hours  at  the  Service's 

office  in  room  4107,  4501  N.  Fairfax 

Drive,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Millsap,  Chief,  or  Ron  W.  Kokel, 

Division  of  Migratory  Bird  Management, 

U.S.  Fish  and  Wildlife  Service,  (703) 

358-1714. 

SUPPLEMENTARY  INFORMATKJN: 

Regulations  Schedule  for  2003 

On  May  6,  2003,  we  published  in  the 
Federal  Register  (68  FR  24324)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  background  and 
overview  of  the  migratory  bird  hunting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  the 
proposed  regulatory  alternatives  for  the 
2003-04  duck  himting  season,  and  other 
regulations  for  migratory  game  birds 
under  §§20.101  through  20.107,  20.109, 
and  20.110  of  subpart  K.  On  June  23, 
2003,  we  published  in  the  Federal 
Register  (68  FR  37362)  a  second 
document  providing  supplemental 
proposals  for  early-  and  late-season 
migratory  bird  hunting  regulations 
frameworks  and  the  regulatory 
alternatives  for  the  2003-04  duck 


hunting  seaaan.  The  June  23 
supplement  also  provided  detailed 
information  on  the  2003-04  regulatory 
schedule  and  announced  the  Service 
Migratory  Bid  Regulations  Committee 
(SRC)  and  Fh'way  Council  meetings. 

On  June  1»-19,  we  held  open 
meetings  wi(h  the  Flyway  Council 
Consultants  it  which  the  participants 
reviewed  inl  srmation  on  the  current 
status  of  mij  ratory  shore  and  upland 
game  birds  a  ad  developed 
recommends  tions  for  the  2003-04 
regulations  i  ar  these  species  plus 
regulations  J  jr  migratory  game  birds  in 
Alaska,  Puerto  Rico,  and  the  Virgin 
Islands,  special  September  waterfowl 
seasons  in  d  ^signated  States,  special  sea 
duck  season ;  in  the  Atlantic  Flyway, 
and  extendei  1  falconry  seasons.  In 
addition,  we  reviewed  and  discussed 
preliminary  nformation  on  the  status  of 
waterfowl  as  it  relates  to  the 
developmeni  and  selection  of  the 
regulatory  packages  for  the  2003-04 
regular  waterfowl  seasons.  On  July  17, 
2003,  we  published  in  the  Federal 
Register  (68  FR  42546)  a  third  document 
specifically  oealing  with  the  proposed 
frameworks  for  early-season  regulations. 
In  the  Augu^  27,  2003,  Federal  Register 
(68  FR  5165$),  we  published  final 
frameworks  or  early  migratory  bird 
hunting  seas  9ns  from  which  wildlife 
conservation  agency  officials  from  the 
States,  Puert  a  Rico,  and  the  Virgin 
Islands  seleqted  2003-04  early-season 
hunting  datds,  hours,  areas,  and  limits. 
SubsequentI  r,  on  August  28,  2003,  we 
published  a  inal  rule  in  the  Federal 
Register  (68  FR  51832)  amending 
subpart  K  of  title  50  CFR  part  20  to  set 
hunting  seas  ons,  hours,  areas,  and  limits 
for  early  sea  ons. 

On  July  3C  -31,  2003,  we  held  open 
meetings  wi'  h  the  Flyway  Council 
Consultants,  at  which  the  participants 
reviewed  th«  status  of  waterfowl  and 
developed  r(  commendations  for  the 
2003-04  regi  ilations  for  these  species. 
On  August  19,  2003,  we  published  in 
the  Federal  Register  (68  FR  50016)  the 
proposed  frattneworks  for  the  2003-04 
late-season  migratory  bird  hunting 
regulations.  This  document  establishes 
final  frames  orks  for  late-season 
migratory  bi  'd  hunting  regulations  for 
the  2003-04  season.  We  will  publish 
State  selectii  ins  in  the  Federal  Register 
a?  amendme  nts  to  §§  20.101  through 
20.107,  and  }  20.109  of  title  50  CFR  part 
20.    • 

Population  { Itatus  and  Harvest  ' 

A  brief  su:  cmary  of  information  on 
the  status  and  harvest  of  waterfowl 
excerpted  from  various  reports  was 
included  in  he  August  19  supplemental 
proposed  ru  e.  For  more  detailed 


information  on  methodologies  and 
results,  complete  copies  of  the  various 
reports  are  available  at  the  address 
indicated  under  ADDRESSES  or  firom  our 
Web  site  at  http:// 
migratorybirds.fws.gov. 

Review  of  Public  Comments  and 
Fljrway  Council  Recommendations 

The  preliminary  proposed 
rulemaking,  which  appeared  in  the  May 
6,  2003,  Federal  Register,  opened  the 
public  comment  period  for  migratory 
game  bird  hunting  regulations.  The 
supplemental  proposed  rule,  which 
appeared  in  the  June  23,  2003,  Federal 
Register,  discussed  the  regulatory 
alternatives  for  the  2003-04  duck 
hunting  season.  Late-season  comments 
are  summarized  below  and  numbered  in 
the  order  used  in  the  May  6  Federal 
Register  document.  We  have  included 
only  the  numbered  items  pertaining  to 
late-season  issues  for  which  we  received 
written  comments.  Consequently,  the 
issues  do  not  follow  in  direct  numerical 
or  alphabetical  order. 

We  received  recommendations  from 
all  four  Flyway  Councils.  Some 
recommendations  supported 
continuation  of  last  year's  frameworks. 
Due  to  the  comprehensive  nature  of  the 
annual  review  of  the  frameworks 
performed  by  the  Councils,  support  for 
continuation  of  last  year's  frameworks  is 
assumed  for  items  for  which  no 
recommendations  were  received. 
Council  recommendations  for  changes 
.  in  the  frameworks  are  summarized 
below. 

General 

Written  Comments:  An  individual 
from  New  Jersey  expressed  opposition 
to  all  himting  and  believed  that  the 
Flyway  Council  recommendations  were 
not  representative  of  the  general  U.S. 
population. 

Service  Response:  Out  long-term 
objectives  continue  to  include  providing 
opportunities  to  harvest  portions  of 
certain  migratory  game  bird  populations 
and  to  limit  harvests  to  levels 
compatible  with  each  population's 
ability  to  maintain  healthy,  v°  ible 
numbers.  Having  taken  into  account  the 
zones  of  temperature  and  the 
distribution,  abundance,  economic 
value,  breeding  habits  and  times  and 
lines  of  flight  of  migratory  birds,  we 
believe  that  the  hunting  seasons 
provided  herein  are  compatible  with  the 
current  status  of  migratory  bird 
populations  and  long-term  population 
goals. 

Additionally,  we  are  obligated  to,  and 
do  give  serious  consideration  to  all 
information  received  as  public 
comment.  While  there  are  problems 
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inherent  with  any  type  of  representative 
management  of  public-trust  resources, 
we  believe  that  the  Flyway-Council 
system  of  migratory  bird  management 
has  been  a  longstanding  example  of 
State-Federal  cooperative  management 
since  its  establishment  in  1952. 
However,  as  always  we  continue  to  seek 
new  ways  to  streamline  and  improve  the 
process. 

1.  Ducks 

Categories  used  to  discuss  issues 
related  to  duck  harvest  management  are: 
(A)  Harvest  Strategy  Considerations,  (B) 
Regulatory  Alternatives,  (C)  Zones  and 
Split  Seasons,  and  (D)  Special  Seasons/ 
Species  Management.  The  categories 
correspond  to  previously  published 
issues/discussion,  and  only  those 
containing  substantial  recommendations 
are  discussed  below. 

A,  Harvest  Strategy  Considerations 

Council  Recommendations:  The 
Atlantic,  Central,  and  Pacific  Fljrway 
Coimcils  and  the  Upper-  and  Lower- 
Region  Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  the  adoption  of  the 
"liberal"  regulatory  alternative,  with  the 
exception  of  some  specific  bag  limits 
described  below  in  sections  l.B. 

.Regulatory  Alternatives  and  l.D.  Special 
Seasons/Species  Management.  More 
specifically,  recommendations 
concerned  sections  iii.  Black  Ducks,  iv. 
Canvasbacks,  v.  Pintails,  and  viii.  Wood 
Ducks. 

Service  Response:  Currently,  two 
stocks  of  mallards  (midcontinent  and 
eastern)  are  recognized  for  the  purposes 
of  Adaptive  Harvest  Management 
(AHM).  This  year,  we  will  again  use  an 
approach  to  the  optimization  of  these 
stocks'  harvest,  whereby  the  Atlantic 
Flyway  regulatory  strategy  is  based 
exclusively  on  the  status  of  e"stem 
mallards,  and  the  regulatory  strategy  for 
the  remaining  Fljrways  is  based 
exclusively  on  the  status  of 
midcontinent  mallards.  However,  this 
approach  continues  to  be  considered 
provisional  until  its  implications  are 
better  understood,  and  xmtil  such  time 
that  a  more  comprehensive  approach  to 
managing  multiple  duck  stocks  is 
developed. 

For  tne  2003  hunting  season,  the 
Service  makes  two  significant  changes 
to  AHM,  based  on  recommendations 

-from  the  Fljrway  Councils:  (1)  The 
"very-restrictive"  alternative  was 
eliminated  from  the  set  of  regulatory 
alternatives,  and  (2)  consideration  of  a 
closed  season  in  the  western  three 
Flyways  is  restricted  to  midcontinent 
(traditional  survey  plus  Minnesota, 
Wisconsin,  and  Michigan)  mallard 


breeding  population  levels  <5.5  million. 
We  also  continue  to  offer  extended 
framework  dates  in  the  "moderate"  and 
"liberal"  regulatory  alternatives.  The 
regulatory  alternatives  were  discussed 
in  the  Jime  23  Federal  Register. 

The  2003  optimal  regulatory  strategy 
for  midcontinent  mallards  was  based 
on:  (1^  The  revised  regulatory 
alternatives,  including  the  closed-season 
constraint;  (2)  updates  of  regulation- 
specific  harvest  rates;  (3)  current 
population  models  and  updated  model 
weights;  and  (3)  the  dual  objectives  to 
maximize  long-term  cumulative  harvest 
and  achieve  a  population  goal  of  8.8 
million  midcontinent  mallards.  Based 
on  a  spring  population  survey  of  8.8 
million  mallards  and  3.5  million 
Canadian  ponds,  the  optimal  regulatory 
choice  for  2003  is  the  "liberal" 
regulatory  alternative  in  the  three 
western  Flyways. 

The  optimal  regulatory  strategy  for 
eastern  mallards  was  based  on:  (1)  The 
revised  regulatory  alternatives;  (2) 
current  population  models  and  updated 
model  weights;  and  (3)  an  objective  to 
maximize  long-term  ciunulative  harvest. 
The  spring  population  size  of  eastern 
mallards  (Northeast  plot  survey  + 
Canada)  this  year  was  1.04  million, 
suggesting  that  the  "fiberal"  regulatory 
alternative  in  2003  is  appropriate  for  the 
Atlantic  Flyway. 

We  concin  with  the  recommendations 
of  the  foin  Flyway  Councils  regarding 
selection  of  the  "liberal"  regulatory 
alternative  and,  therefore,  will  adopt  the 
"liberal"  alternative,  as  described  in  the 
June  23  Federal  Register. 

B.  Regulatory  Alternatives 

Council  Recommendations:  The 
Central  Flyway  Coimcil  recommended 
the  availability  of  two  daily-bag-limit 
options,  termed  Options  A  and  B.  Under 
Cation  A,  the  daily  bag  limit  would  be 
6  ducks,  with  species  and  sex 
restrictions  as  follows:  5  mallards  (no 
more  than  2  of  which  may  be  females) 
3  scaup,  2  redheads,  2  wood  ducks,  1 
pintail,  1  mottled  duck,  and  1 
canvasback.  The  season  for  pintails  and 
canvasbacks  would  be  limited  to  39 
days  (see  further  discussion  luider 
section  l.D.  Special  Seasons/Species 
Management).  Under  Option  B,  the 
daily  bag  limit  would  be  5  ducks,  with 
species  and  sex  restrictions  as  follows: 
3  scaup,  2  redheads,  2  wood  ducks,  and 
1  only  of  pintail,  mottled  duck,  hen 
mallard,  or  canvasback.  There  would  be 
no  restrictions  on  the  season  length  for 
canvasbacks  or  pintails. 

Written  Comments:  An  individual 
from  Minnesota  expressed  support  for  a 
45-day  season  with  a  4-duck  daily  bag 
limit. 


Service  Response:  We  do  not  support 
the  Central  Flyway  Council's  Option  B. 
The  regulatory  alternatives  for  the  2003- 
04  hunting  season  were  discussed  in  the 
June  23  Federal  Register.  We  believe 
that  new  approaches  to  multi-species  * 
harvest  management  shoidd  be 
addressed  in  the  overall  context  of  AHM 
harvest  management  for  ducks.  The 
AHM  Task  Force,  AHM  Working  Group, 
and  Flyway  Coimcils  are  considering 
development  of  multi-species 
approaches,  and  these  fora  would  be 
appropriate  places  for  further  discussion 
of  the  Central  Flyway  proposal. 

D.  Special  Seasons/Species 
Management 

iii.  Black  Ducks 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
allowing  States  the  opportunity  to 
retxun  to  a  2-black-duck  daily  bag  limit, 
providing  they  close  the  black  duck 
season  one  day  for  each  day  a  2-black- 
duck  bag  Umit  is  employed.  No  offset 
would  be  required  for  days  when  the 
black  duck  bag  limit  was  restricted  to  1 
bird.  Both  increased  bag  days  and 
closed  days  must  be  consecutive,  except 
that  1  split  would  be  allowed.  This 
regulation  would  be  evaluated  annually 
by  the  Atlantic  Flyway  Council. 

Written  Comments:  The 
Massachusetts  Division  of  Fisheries  and 
Wildlife  and  the  Virginia  Department  of 
Game  and  Inland  Fisheries  expressed 
disappointment  in  the  Service's 
decision  not  to  support  the  Atlantic 
Flyway  Council's  proposal  for  an 
increase  in  the  black  duck  bag  limit. 

Service  Response:  We  do  not  support 
the  Atlantic  Flyway  Council's 
recommendation.  "This  request  is  similar 
to  the  Council's  request  last  year,  which 
the  Service  denied  due  to  the  difficidty 
in  assessing  options  on  a  Flyway  basis 
and  the  inability  to  assess  whether  or 
not  these  options  are  harvest-neutral. 
Until  there  is  some  formal  agreement  to 
manage  black  duck  harvests  on 
something  less  than  a  rangewide  basis, 
we  believe  black  ducks  should  continue 
to  be  managed  at  that  level.  Although 
black  duck  numbers  may  have  improved 
slightly  in  recent  years  in  some  areas, 
they  still  remain  below  goal,  and  this 
spring's  breeding  population  estimates 
declined  13  percent. 

Presently,  we  are  waiting  for  the 
International  Black  Duck  Harvest 
Management  Working  Group  to 
complete  its  report,  which  is  due  in 
November.  Until  we  have  some  formal 
agreement  among  the  stakeholders, 
including  the  Mississippi  Flyway,  we 
believe  it  is  premature  to  consider  the 
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harvest  strategy  proposed  by  the 
Council. 

iv.  Canvasbacks 

Council  Recommendations:  The 
Atlantic  Flyway  Council  reconunended 
modifying  the  1994  Canvasback  Harvest 
Strategy  to  allow  for  a  limited 
canvasback  harvest  (season  within  a 
season)  during  years  when  the  predicted 
harvest  exceeds  the  allowable  harvest, 
but  can  still  be  achieved  by  a  more 
restrictive  package  (moderate, 
restrictive,  or  very  restrictive).  The 
season  closure  threshold  would  remain 
at  a  predicted  spring  breeding 
population  of  500,000.  For  2003,  the 
Council  recommended  that  the  Service 
allow  a  restrictive  canvasback  season  of 
30  consecutive  hunt  days  for  the 
Atlantic  Flyway,  with  a  one-bird  daily 
limit. 

The  Upper-  and  Low  jr-Regulations 
Committees  of  the  Mississippi  Fljrway 
Council  recommended  that  the  Service 
allow  a  restrictive  canvasback  season  of 
30  consecutive  days  for  the  Mississippi 
Flyway,  wdth  a  one-bird  daily  limit. 

The  Central  Flyway  Council 
recommended  that  the  existing  interim 
harvest  strategy  for  canvasbacks  be 
followed  during  the  2003-04  season. 
The  Council  further  recommended 
under  Option  A  (described  in  section 
l.B.  Regulatory  Alternatives)  that  the 
canvasback  season  be  39  days,  which 
may  be  split  according  to  applicable 
zones/split  duck  hunting  configurations 
approved  for  each  State. 

The  Pacific  Flyway  Coimcil 
recommended  a  canvasback  season  of 
86  days,  pi' is  2  youth  hunt  days  in  the 
Pacific  Flyway,  with  a  daily  bag  limit  of 
1,  and  flexibihty  for  States  to  select 
dates  for  canvasback  seasons  during  any 
period  within  the  duck  season 
framework  dates. 

Service  Response:  We  continue  to 
support  the  harvest  strategy  adopted  in 
1994.  This  year,  the  strategy  suggests 
that  current  population  and  habitat 
status,  combined  with  th  ".  predicted 
harvests,  would  not  suj    ort  harvest  of 
canvasbacks  in  the  "liberal"  season 
alternative.  This  spring,  the  estimate  of 
canvasback  abundance  during  the  May 
survey  was  558,000  birds,  and  the 
niunber  of  ponds  in  Prairie  Canada  was 
about  3.5  million.  Using  the  model  from 
the  canvasback  harvest  management 
strategy,  the  number  of  birds  that  could 
be  harvested  in  the  United  States  during 
the  2003-04  himting  season,  while  still 
attaining  the  objective  of  500,000  birds 
next  spring,  is  about  102,000.  The 
predicted  harvest  in  the  United  States, 
associated  with  the  "liberal"  regulatory 
alternative  in  the  United  States,  is  about 
119,000  birds. 


We  believ  e  that,  if  the  harvest  strategy 
indicates  a  full  season  cannot  be 
allowed,  in  some  cases,  a  limited 
harvest  miuit  be  possible  and  still  attain 
the  spring  a  )imdance  objective.  Thus, 
we  will  use  a  season  length  at  the  level 
of  the  "resti  ictive"  AHM  alternative 
(i.e.,  30  day  in  the  Atlantic  and 
Mississippi  Flyways,  39  days  in  the 
Central  Flyv  ^ay,  and  60  days  in  the 
Pacific  Flyv  ay)  for  this  year.  The  season 
may  be  split  according  to  the  applicable 
zone/split  cmick-hunting  configuration 
approved  fo  r  each  State. 

Further,  f(  )r  the  second  time  in  the 
past  3  years  we  have  departed  from  the 
1994  canvasback  harvest  strategy. 
Dining  the  aoming  year,  we  will  work 
with  the  Flyway  Councils  to  review  the 
harvest  strategy. 

V.  Pintails 

Council  Hecommendations:  The 
Atlantic  Fljjvay  Council  and  the  Upper- 
and  Lower-Regulations  Committees  of 
the  Mississibpi  Flyway  Coimcil 
recommend  ;d  that  the  regulations  for 
pintails  in  2  003-04  be  a  60-day  season 
with  a  l-bir(  1  daily  bag  limit. 

The  Cent!  al  Flyway  Council 
recommend  3d  that  the  existing  interim 
harvest  stral  egy  for  pintails  be  followed 
during  the  2003-04  season.  The  Council 
further  recommended  under  Option  A 
(described  i  i  section  l.B.  Regulatory 
Alternatives )  that  the  pintail  season  be 
39  days,  wh  ch  may  be  split  according 
to  applicabl  5  zones/split  duck  hunting 
configuratia  ns  approved  for  each  State. 

The  Pacif  c  Flyway  Council 
recommend  3d  a  full-season  framework 
for  pintails,  with  a  daily  bag  limit  of  1 
bird. 

Service  i?(  'sponse:  Last  year,  the 
Fljrway  Cou  acils  and  the  Service  agreed 
to  depart  from  the  established  pintail 
harvest  strategy  and  implement  a 
"  season- witpin-a-season"  in  all  four 
Flyways  forinorthem  pintails.  The 
season  lengl  h  employed  was  the  season 
length  for  tl  e  restrictive  alternative 
under  the  A  -IM  protocol  in  all  four 
Flyways.  Tl  e  overall  harvest  declined, 
although  nol  as  much  as  predicted  by 
the  current  models.  This  year,  the 
breeding  population  estimate  increased 
to  2.6  millicm;  however,  this  estimate  is 
still  about  4t)  percent  below  the  long- 
term  averagi  i.  The  interim  strategy 
recommend !  a  1 -pintail  daily  bag  limit 
nationwide.  However,  based  on  the 
models,  the  predicted  harvest  (slightly 
more  then  600,000)  is  projected  to  result 
in  a  lower  bieeding  population  in  2004. 
Implementation  of  another  year  of  the 
restrictive  season  length  for  pintails  is 
projected  to  result  in  about  a  7  percent 
population  ncrease.  Since  the  use  of  the 
strategy  has  not  achieved  the  desired 


population  growth,  and  model 
projections  suggest  a  population  decline 
under  a  "liberal"  season  length  with  a 
1-bird  daily  bag  limit  in  all  four 
Flyways,  we  will  again  depart  from  the 
harvest  strategy  and  restrict  pintail 
season  length  to  those  in  the 
"restrictive"  AHM  alternative.  Season 
length  would  be  30  days  in  the  Atlantic 
and  Mississippi  Flyways,  39  days  in  the 
Central  Flyway,  and  60  days  in  the 
Pacific  Flyway.  The  season  may  be  split 
according  to  the  applicable  zone/split 
duck-himting  configuration  approved 
for  each  State. 

Further,  for  the  second  year  in  a  row, 
we  are  departing  from  the  interim 
harvest  strategy  for  the  reasons  noted 
above,  and  in  recognition  that  the 
habitat  conditions  in  key  pintail 
breeding  areas  offer  some  real  chance  to 
achieve  population  grov»rth.  During  the 
coming  year,  we  will  work  with  the 
Flyway  Councils  to  review  the  harvest 
strategy,  particularly  the  provision  that 
permits  seasons  that  are  expected  to 
reduce  future  breeding  populations. 

viii.  Wood  Ehicks 

Council  Recommendations:  The 
Atlantic  Flyway  Council  reconunended 
increasing  the  wood  duck  bag  limit  to 
three  birds  during  October  1  through 
November  6  in  the  Atlantic  Flyway  for 
a  3-year  experimental  period  (2003/04- 
2005/06). 

Written  Comments:  The 
Massachusetts  Division  of  Fisheries  and 
Wildlife  and  the  Virginia  Department  of 
Game  and  Inland  Fisheries  expressed 
disappointment  in  the  Service's 
decision  not  to  support  the  Atlantic 
Flyway  Council's  request  for  a  three- 
wood-duck  bag  limit  in  October. 

Service  Response:  We  do  not  support 
the  Atlantic  Fl)rway  Council's 
recommendation.  We  are  continuing  to 
evaluate  the  usefulness  of  a  modeling 
approach  to  the  management  of  wood 
duck  harvests;  however,  this  work  is  not 
yet  completed  and  we  believe  that 
changes  in  bag  limits  are  prematme  at 
this  time.  Further,  we  are  concerned 
about  the  potential  effects  of  this  change 
on  local  breeding  populations. 

4.  Canada  Geese 

B.  Regular  Seasons 

The  Central  Flyway  Council 
recommended  that  regular-season 
frameworks  for  dark  geese  in  the  west- 
tier  States  consist  of  a  framework 
opening  date  of  the  Saturday  nearest 
September  24  (September  27,  2003)  and 
a  framework  closing  date  of  the  Sunday 
nearest  February  15  (February  15,  2004). 
The  season  could  be  divided  into  2 
segments,  except  in  Wyoming,  where 
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the  season  could  be  divided  into  3 
segments  and  evaluated  in  accordance 
with  Service  criteria.  Season  length 
would  be  107  days,  except  in  Colorado 
and  Texas,  where  the  season  length 
would  be  95  days.  The  daily  bag  limit 
would  be  five  dark  geese  in  the 
aggregate,  with  the  following 
exceptions:  (a)  In  the  Western  Goose 
Zone  of  Texas,  the  daily  bag  limit  would 
be  one  white-fronted  goose  and  three 
other  dark  geese  (in  the  aggregate),  and 
(b)  in  Colorado,  the  daily  bag  limit 
would  be  three  dark  geese  in  the 
aggregate.  The  possession  limit  would 
be  twice  the  daily  bag  limit. 

The  Pacific  Flyway  Council 
recommended  increasing  the  goose 
season  length  in  eastern  Washington 
from  100  to  107  days,  creation  of  a  new 
management  area  within  Oregon's 
Northwest  Special  Permit  Zone, 
elimination  of  California's  San  Joaquin 
Valley  Special  Management  Area,  and 
increasing  the  goose  season  length  in 
Hxmiboldt  and  DelNorte  Coimties  in 
California  from  9  to  16  days. 

Written  Comments:  The  Maryland 
Department  of  Natural  Resoiirces  and 
the  Virginia  Department  of  Game  and 
Inland  Fisheries  requested  that  the  daily 
bag  limit  for  Atlantic  Population  (AP) 
Canada  geese  be  increased  from  1  to  2 
for  the  last  10  days  of  the  45-day  season. 
They  cited  the  fact  that  while  the  spring 
population  estimates  for  2003  were 
similar  to  the  previous  year,  production 
is  very  goodand  a  larger  fall  flight  is 
expected  this  year.  Fiulher,  they  noted 
that  AP  geese  have  made  a  remarkable 
recovery  in  recent  years  from  the  low 
recorded  in  1995,  and  estimated  harvest 
rates  from  the  2002-03  hunting  season 
were  lower  than  projected. 

They  believe  that  this  modest 
liberalization  will  not  deter  continued 
growth  of  this  population  and  is 
justified  to  provide  greater  hunting 
opportunities  in  the  primary  AP  goose 
winter  area. 

Ten  individuals  from  Virginia  and 
five  individuals  from  Maryland 
requested  a  two  bird  daily  bag  limit  for 
a  portion  of  the  AP  goose  season.  One 
individual  from  Maryland  was  against 
this  requested  increase. 

Service  Response:  We  concur  with  all 
the  Council  recommendations  except  for 
one  aspect  regarding  the  creation  of  a 
new  management  area  within  Oregon's 
Northwest  Special  Permit  Zone.  We 
continue  to  support  efforts  to  address 
long-standing  concerns  about 
agricultural  damage  caused  by  Canada 
geese  in  this  area,  and  would  support 
the  creation  of  the  recommended  zone 
with  the  condition  that  the  daily  bag 
limit  for  cackling  Canada  geese  be 
reduced  to  two  birds  in  the  four-bird 


goose  bag  during  the  early  portion  of  the 
goose  season  chosen  for  dxe  new  zone. 
We  believe  this  restriction  will  help  to 
minimize  possible  impacts  on  cackling 
Canada  geese  present  in  the  area  during 
this  season.  Cackling  Canada  geese  are 
an  important  sport  and  subsistence 
resource,  and  the  population  is 
currently  30  percent  below  objective 
levels  and  has  not  shown  any  increase 
in  recent  years.  We  believe  that 
additional  take  of  cackling  Canada  geese 
should  not  be  encouraged  at  this  time. 
Regarding  Maryland  and  Virginia's 
request  for  a  2-bird  bag  limit  for  a 
portion  of  the  AP  goose  season,  we  are 
encouraged  by  the  recovery  of  AP 
Canada  geese  in  recent  years  and 
commend  the  Atlantic  Flyway  Council 
for  its  cooperation  and  support  of 
breeding-ground  management  programs. 
While  harvest  rates  based  on  last  year's 
hunting  regulations  appear  to  be  low, 
these  data  are  based  on  only  one  year's 
information.  Despite  the  production 
outlook,  and  in  view  of  the  history  of 
harvest  impacts  on  this  population,  we 
suggest  a  conservative  harvest  strategy 
for  the  2003-04  himting  season. 
Similarly,  the  Flyway  Council  did  not 
support  a  liberalization  in  bag  limits  for 
the  Chesapeake  Region.  Therefore,  we 
do  not  support  these  requests  for 
liberalization.  We  strongly  encourage 
the  Atlantic  Flyway  to  update  its 
management  plan  for  AP  geese, 
including  specific  population  objectives 
and  detailed  strategies  to  guide  future 
harvest  management. 

C.  Special  Late  Season 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  southern  boundary  of 
Massachusetts'  late  Canada  goose 
coastal  zone  be  extended  southward 
from  the  present  boimdary  in  Duxbury 
to  the  Cape  Cod  Canal. 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  the  experimental  late 
(December)  special  Canada  goose  season 
in  Minnesota  be  granted  operational 
status. 

Service  Response:  We  concur. 

8.  Swans 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  up  to  200  timdra  swan  permits  be 
temporarily  transferred  from  South 
Dakota  to  North  Dakota  beginning  in  the 
2003  season. 

Service  Response:  We  concur.  The 
transfer  of  swan  hunting  permits  within 
a  Flyway  is  in  accordance  with 
guidelines  in  the  Cooperative  Flyway 


Management  Plan  for  the  Eastern 
Population  of  Tundra  Swans. 
In  addition,  the  Service  has 
completed  the  final  environmental 
assessment  (EA)  for  general  swan 
seasons  in  the  Pacific  Flyway  (the 
availability  of  the  draft  EA  was 
announced  in  the  May  16,  2003,  Federal 
Register  [68  FR  26642]).  The  EA 
includes  a  review  of  the  experimental 
general  swan  himting  seasons  that  took 
place  from  1995  to  2000,  as  well  as  a 
simunary  of  the  results  of  subsequent 
2000-03  hunting  seasons.  Information 
from  the  most  recent  breeding  and 
wintering  populations  surveys  is  also 
included  in  the  EA.  Three  alternatives 
are  evaluated  to  address  the  future  of 
operational  swan  hunting  seasons  in 
Utah,  Nevada,  and  the  Pacific  Flyway 
portion  of  Montana.  The  issuance  of  a 
new  EA  fulfills  the  Service  commitment 
to  assess  the  Pacific  Flyway  swan 
seasons  at  the  end  of  the  2002-03 
hunting  season  as  established  in  the 
most  recent  EA  on  the  issue,  the 
availability  of  which  was  announced  in 
the  April  25,  2001,  Federal  Register  (66 
FR  20828).  The  EA  focuses  on  the  issue 
of  whether  or  not  to  establish  an 
operational  approach  for  swan  hunting. . 
Related  efforts  to  address  population 
status  and  distributional  concerns 
regarding  the  Rocky  Moimtain 
Population  of  trumpeter  swans  aie  also 
discussed.  Three  alternatives,  including 
the  selected  action,  were  considered. 
Copies  are  available  from  the  Service's 
Web  site  at  www.migratorybirds.fws.gov 
or  by  writing  to  Robert  Trost,  Pacific 
Flyway  Representative,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Migratory 
Bird  Management,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Aimual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Environmental 
Protection  Agency  on  June  9, 1988.  We 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  June  16, 1988  (53 
FR  22582)  and  our  Record  of  Decision 
on  August  18,  1988  (53  FR  31341). 
Additional  NEPA  considerations 
concerning  general  swan  seasons  in  the 
Pacific  Flyway  are  covered  by  the  EA, 
"Proposal  to  Establish  Operational 
General  Swan  Hunting  Seasons  in  the 
Pacific  Flyway,"  dated  August  5,  2003. 
We  published  a  notice  of  availability  in 
the  August  19,  2003,  Federal  Register 
(68  FR  50016)  containing  the  late  season 
proposed  frameworks.  Copies  of  both 
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are  available  from  the  address  indicated 
under  ADDRESSES. 

Additionally,  in  a  proposed  rule 
published  in  die  April  30,  2001,  Federal 
Register  (66  FR  21298),  we  expressed 
our-  intent  to  begin  the  process  of 
developing  a  new  EIS  for  the  migratory 
bird  hunting  program.  We  plan  to  begin 
the  public  scoping  process  in  2005. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
adnunistered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *  *  *." 
Consequently,  we  conducted  formal 
considtations  to  ensiue  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion,  which  concluded 
that  the  regulations  are  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species.  Additionally,  these 
findings  may  have  caused  modification 
of  some  regulatory  measures  previously 
proposed,  and  the  final  frameworks 
reflect  any  such  modifications.  Our 
biological  opinions  resulting  from  this 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  at  the  address  indicated 
under  ADDRESSES. 

Executive  Order  12866 

The  migratory  bird  hunting 
regulations  are  economically  significant 
and  were  reviewed  by  the  Office  of 
Management  and  Budget  (0MB)  under 
Executive  Order  12866.  As  such,  a  cost/ 
benefit  analysis  was  initially  prepared 
in  1981.  This  analysis  was  subsequently 
revised  annually  from  1990-96,  and 
then  updated  in  1998.  We  will  update 
again  in  2004.  It  is  further  discussed 
below  imder  the  heading  Regulatory 
Flexibility  Act.  Results  from  the  1998 
analysis  indicate  that  the  expected 
wel^re  benefit  of  the  annual  migratory 
bird  himting  frameworks  is  on  the  order 
of  $50  to  $192  million.  Copies  of  the 
cost/benefit  emalysis  are  available  upon 
request  from  the  address  indicated 
imder  ADDRESSES. 


Regulators  Flexibility  Act 

These  regulations  have  a  significant 
economic  ^mpact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Vmb  analyzed  the  economic 
impacts  or  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  as  pert  of  the  1981  cost-benefit 
analysis  discussed  under  Executive 
Order  12866.  This  analysis  was  revised 
annually  from  1990-95.  In  1995,  the 
Service  issued  a  Small  Entity  Flexibility 
Analysis  (Analysis),  which  was 
subsequently  updated  in  1996  and  1998 
and  will  b^  updated  in  2004.  The 
primary'  source  of  information  about 
hunter  expenditures  for  migratory  game 
bird  hunti|ig  is  the  National  Hunting 
and  Fishiqg  Survey,  which  is  conducted 
at  5-year  iatervals.  The  1998  Analysis 
was  based  on  the  1996  National  Hunting 
and  Fishiqg  Survey  and  the  U.S. 
Departmeat  of  Commerce's  County 
Business  F  atterns,  from  which  it  was 
estimated  hat  migratory  bird  hunters 
would  spe  id  between  $429  million  and 
$1,084  billion  at  small  businesses  in 
2003.  Copies  of  the  Analysis  are 
available  upon  request  frxim  the  address 
indicated  imder  ADDRESSES. 
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is  a  major  rule  under  5 
2),  the  Small  Business 
Enforcement  Fairness  Act. 
outlined  above,  this  rule 
effect  on  the  economy  of 
or  more.  However,  because 
ei  tablishes  hunting  seasons,  we 
the  exemption  contained  in 
(1)  to  make  this  rule 
i^unediately^ 

Reduction  Act 


Paperworl : 

We  exaa  dned  these  regulations  imder 
the  Paperv  ork  Reduction  Act  of  11  95. 
We  utilize  the  various  recordkeeping 
and  report  ng  requirements  imposed 
under  regi]  lations  established  in  50  CFR- 
part  20,  Su  bpart  K,  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  OMB  has 
approved  me  information  collection 
requiremeits  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  c  earance  nimiber  1018-0015 
(expires  1(  /31/2004).  This  information 
is  used  to  )rovide  a  sampling  frame  for 
voluntary  national  siuveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  bird:  in  order  to  better  manage 
these  popi  lations. 

A  Federi  J  agency  may  not  conduct  or 
sponsor,  a]  id  a  person  is  not  required  to 
respond  to ,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Civil  Justice  Reform — ^Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  this  rule  will 
not  unduly  burden  the  judicial  system 
and  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  Exec  utive  Order 
12988. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects. 

Energy  Effects — ^Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution^  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  While  this 
rule  is  a  significant  regulatory  action 
under  Executive  Order  12866,  it  is  not 
expected  to  adversely  affect  energy 
supplies,  distribution,  or  use.  Thus,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications  and 
does  not  affect  any  constitutionally 
protected  property  rights.  This  mle  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  this  rule  will  allow 
himters  to  exercise  otherwise 
unavailable  privileges,  and,  therefore, 
reduces  restrictions  on  the  use  of  private 
and  public  property. 
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Federalism  Effects 

Due  to  the  migratory  natiue  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act  (MBTA). 
Annually,  we  prescribe  firameworks 
from  which  the  States  make  selections 
and  employ  guidelines  to  establish 
special  regulations  on  Federal  Indian 
reservations  and  ceded  lands.  We 
develop  the  frameworks  in  a  cooperative 
process  with  the  States  and  the  Flyway 
Coimcils.  This  process  allows  States  to 
participate  in  the  development  of 
frameworks  from  which  they  will  , 
ultimately  make  season  selections, 
thereby  having  an  influence  on  thefr 
own  regulations.  This  process  preserves 
the  ability  of  the  States  and  Tribes  to 
determine  which  seasons  meet  their 
individual  needs.  Further,  any  State  or 
Tribe  may  be  more  restrictive  than  the 
Federal  frameworks  at  any  time.  These 
rules  do  not  have  a  substantial  direct 
effect  on  fiscal  capacity,  change  the 
roles  or  responsibilities  of  Federal  or 
State  governments,  or  intrude  on  State 
policy  or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 
these  regulations  do  not  have  significant 
federalism  e^cts  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Reguladons  Promulgation 

The  rulemaking  process  for  migratory 
game  bfrd  himting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
Ho,wever,  we  intend  that  the  public  be 
given  the  greatest  possible  opportimity 
to  comment.  Thus,  when  the 
preliminary  proposed  rulemaking  was 
published,  we  established  what  we 
believed  were  the  longest  periods 
possible  for  public  comment.  In  doing 
this,  we  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is.  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking. 
States  would  have  insufficient  time  to 
select  season  dates  and  limits;  to 
communicate  those  selections  to  us;  and 
to  establish  and  publicize  the  necessary 
regulations  and  procedures  to 
implement  their  decisions. 

We  therefore  find  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

Therefore,  under  authority  of  the 
Migratory  Bird  Treaty  Act  (July  3,  1918), 
as  amended.  (16  U.S.C.  703-711).  we 
prescribe  final  frameworks  setting  forth 


the  species  to  be  himted,  the  daily  bag 
and  possession  limits,  the  shooting 
hours,  the  season  lengths,  the  earliest 
opening  and  latest  closing  season  dates, 
and  hunting  areas,  fit)m  which  State 
conservation  agency  officials  will  select 
hunting  season  dates  and  other  options. 
Upon  receipt  of  season  and  option 
selections  from  these  officials,  we  will 
publish  in  the  Federal  Register  a  final 
rulemaking  amending  50  CFR  part  20  to 
reflect  seasons,  limits,  and  shooting 
hours  for  the  conterminous  United 
States  for  the  2003-04  season. 

List  of  Subiects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  2003-04  himting 
season  are  authorized  under  16  U.S.C. 
703-712  and  16  U.S.C.  742  a-j,  Pub.L. 
106-108. 

Dated:  September  10,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Final  Regulations  Frameworks  for 
2003-04  Late  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  arid  delegated  authorities,  the 
Department  has  approved  the  following 
frameworks  for  season  lengths,  shooting 
hours,  bag  and  possession  limits,  and 
outside  dates  within  Which  States  may 
select  seasons  for  himting  waterfowl 
and  coots  between  the  dates  of  ^ 
September  1,  2003,  and  March  10,  2004. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Flyways  and  Management  Units 

Waterfowl  Flyways 

Atlantic  Flyway — includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Mississippi  Flyway — includes 
Alabama,  Arkansas,  Illinois,  Indiana. 
Iowa.  Kentucky,  Louisiana,  Michigan. 
Minnesota,  Mississippi,  Missouri.  Ohio. 
Tennessee,  and  Wisconsin. 


Central  Flyway — includes  Colorado 
(east  of  the  Continental  Divide),  Kansas. 
Montana  (Counties  of  Blaine,  Carbon, 
Fergus,  Judith  Basin.  Stillwater, 
Sweetgrass,  Wheatland,  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
the  Jicarilla  Apache  Indian  Reservation). 
North  Dakota,  Oklahoma,  South  Dakota. 
Texas,  and  Wyoming  (east  of  the 
Continental  Divide). 

Pacific  Flyway — includes  Alaska, 
Arizona,  California,  Idaho.  Nevada, 
Or^on,  Utah,  Washington,  and  those 
portions  of  Colorado,  Montana.  New 
Mexico,  and  Wyoming  not  included  in 
the  Central  Flyway. 

Management  Units 

High  Plains  Mallard  Maiiagement 
Unit — roughly  defined  as  that  portion  of 
the  Central  Flyway  that  lies  west  of  the 
100th  meridian. 

Definitions:  For  the  piupose  of 
hunting  regulations  listed  below,  the 
collective  terms  "dark"  and  "light" 
geese  include  the  following  species: 

Dark  geese:  Canada  geese,  white- 
fronted  geese,  brant,  and  all  other  goose 
species  except  light  geese. 

Light  geese:  snow  (including  blue) 
geese  and  Ross'  geese. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  related  to  late- 
season  regulations  are  contained  in  a 
later  portion  of  this  document. 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  Fljrway. 

Compensatory  Days  in  the  Atlantic 
Flyway:  In  the  Atlantic  Flyway  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New  Jersey. 
North  Carolina,  Pennsylvania,  and 
Virginia,  where  Sunday  himting  is 
prohibited  statewide  by  State  law.  all 
Sundays  are  closed  to  all  take  of 
migratory  waterfowl  (including    . 
mergansers  and  coots). 

Atlantic  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  September  24  (September  27) 
and  the  last  Sunday  in  January  (January 
25). 

Hunting  Seasons  and  Duck  Limits:  60 
days,  except  piatails  and  canvasbacks 
which  may  not  exceed  30  days,  and 
season  splits  must  conform  to  each 
State's  zone/split  configuration  for  duck 
hunting.  The  daily  bag  limit  is  6  ducks, 
including  no  more  than  4  mallards  (2 
hens),  3  scaup,  1  black  duck,  1  pintail, 
1  canvasback,  1  mottled  duck,  1  fulvous 
whistling  duck,  2  wood  ducks,  2 
redheads,  and  4  scoters.  A  single  pintail 
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and  canvasback  may  also  be  included  in 
the  6-bird  daily  bag  limit  for  designated 
youth-hunt  days. 

Closures:  The  season  on  harlequin 
ducks  is  closed. 

Sea  Ehicks:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  appl)dng 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  are  part  of  the 
regular  duck  season  daily  bag  (not  to 
exceed  4  scoters)  and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

LaJte  Champlain  Zone,  New  York:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  Ihe  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont. 

Connecticut  River  Zone,  Vermont: 
The  waterfowl  seasons,  limits,  and 
shooting  hoiu^  shall  be  the  same  as 
those  selected  for  the  Inland  Zona  of 
New  Hampshire. 

Zoning  and  Split  Seasons:  Delaware, 
Florida,  Georgia,  Maryland,  North 
Carolina,  Rhode  Island,  South  Carolina, 
and  Vir^ia  may  split  their  seasons  into 
three  segments;  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania, 
Vermont,  and  West  Virginia  may  select 
himting  seasons  by  zones  and  may  split 
their  seasons  into  two  segments  in  each 
zone. 

Canada  Geese 

Season  Lengths,  Outside  Dates,  and  » 
Limits:  Specific  regulations  for  Canada 
geese  are  shown  below  by  State.  Unless 
specified  otherwise,  seasons  may  be 
split  into  two  segments.  In  areas  within 
States  where  the  framework  closing  date 
for  Atlantic  Population  (AP)  goose 
seasons  overlaps  with  special  late 
season  frameworks  for  resident  geese, 
the  framework  closing  date  for  AP  goose 
seasons  is  January  14. 

Connecticut:  North  Atlantic 
Population  (NAP)  Zone:  Between 
October  1  and  January  31,  a  60-day 
season  may  be  held  with  a  2-bird  daily 
bag  limit  in  the  H  Unit  and  a  70-day 
season  with  a  3-bird  daily  bag  in  the  L 
Unit. 

Atlantic  Population  (AP)  Zone:  A  45- 
day  season  may  be  held  between  the  last 
Sattmlay  in  October  (October  25)  and 
January  31,  with  a  2-bird  daily  bag  limit. 

South  Zone:  A  special  experimental 
season  may  be  held  between  January  15 


and  Februaiy  15,  with  a  5-bird  daily  bag 
limit. 

Delaware.  A  45-day  season  may  be 
held  betwee  n  November  15  and  January 
31,  with  a  1  bird  daily  bag  limit. 

Florida:  A  70-day  season  may  be  held 
between  No  member  15  and  February  15, 
with  a  5-birp  daily  bag  limit. 

Georgia:  Ip  specific  areas,  a  70-day 
season  may  ^e  held  between  November 
15  and  Febriiary  15,  with  a  5-bird  daily 
bag  limit.     I 

Maine:  A  feo-day  season  may  be  held 
Statewide  between  October  1  and 
January  31,  ivith  a  2-bird  daily  bag  limit. 

Maryland}  Resident  Population  (RP) 
Zone:  A  70-fiay  season  inay  be  held 
between  November  15  and  February  15, 
with  a  5-bird  daily  bag  limit. 

AP  Zone:  K  45-day  season  may  be 
held  between  November  15  and  January 
31,  with  a  1 -(bird  daily  bag  limit. 

Massachusetts:  NAP  Zone:  A  60-day 
season  may  be  held  between  October  1 
and  January  31,  with  a  2-bird  daily  bag 
limit.  Additionally,  a  special  season 
may  be  helcUfrom  January  15  to 
February  15  with  a  5-bird  daily  bag 
limit. 

AP  Zone:  K  45-day  season  may  be 
held  betwee  i  the  last  Saturday  in 
October  (Oc  ober  25)  and  January  31, 
with  a  2-bir<  daily  bag  limit. 

New  Hampshire:  A  60-day  season  may 
be  held  statewide  between  October  1 
and  January  31,  with  a  2-bird  daily  bag 
limit. 

Newjerse  n  Statewide:  A  45-day 
season  may  )e  held  between  the  last 
Saturday  in  Dctober  (October  25)  and 
January  31, '  vith  a  2-bird  daily  bag  limit. 

Special  Lc  te  Goose  Season  Area:  An 
experiments  I  season  may  be  held  in 
designated  i  reas  of  North  and  South 
New  Jersey  i  -om  January  15  to  February 
15,  with  a  5-  aird  daily  bag  limit. 

New  York  Southern  James  Bay 
Population  /  SJBP)  Zone:  A  70-day 
season  may  )e  held  between  the  last 
Saturday  in  October  (October  25)  and 
January  31, '  vith  a  2-bird  daily  bag  limit. 

NAP  Zont :  Between  October  1  and 
January  31,  i ;  60-day  season  may  be 
held,  with  a  2-bird  daily  bag  limit  in  the 
High  Harves^  areas;  and  a  70-day  season 
may  be  held!  with  a  3-bird  daily  bag 
limit  in  the  low  Harvest  areas. 

Special  Lqte  Goose  Season  Area:  An 
experimental  season  may  be  held 
between  January  15  and  Februeiry  15, 
with  a  5-bir(|  daily  bag  limit  in 
designated  areas  of  Chemung,  Delaware, 
Tioga,  Broome,  Sullivan,  Westchester, 
Nassau,  Sufblk,  Orange,  Dutchess, 
Putnam,  and  Rockland  Counties. 

AP  Zone:  |\.  45-day  season  may  be 
held  between  the  last  Saturday  in 
October  (Oci  ober  25)  and  January  31, 
with  a  2-bir(  daily  bag  limit. 


RP  Zone:  A  70-day  season  may  be 
held  between  the  last  Saturday  in 
October  (October  25)  and  February  15, 
with  a  5-bird  daily  bag  limit. 

North  Carolina:  SJBP  Zone:  A  70-day 
season  may  be  held  between  October  1 
and  December  31,  with  a  2-bird  daily 
bag  limit,  except  for  the  Northeast  Hunt 
Unit  and  Northampton  Coimty,  which  is 
closed. 

RP  Zone:  A  70-day  season  may  be 
held  between  October  1  and  February 
15,  with  a  5-bird  daily  bag  limit. 

Pennsylvania:  SJBP  Zone:  A  40-day 
season  may  be  held  between  November 
15  and  January  14,  with  a  2-bird  daily 
bag  limit. 

Pymatuning  Zone:  A  35-day  season 
may  be  held  between  October  1  and 
January  31,  with  a  1-bird  daily  bag  limit. 

RP  Zone:  A  70-day  season  may  be 
held  between  November  15  and 
February  15,  with  a  5-bird  daily  bag 
limit. 

AP  Zone:  A  45-day  season  may  be 
held  between  the  last  Saturday  in 
October  (October  25)  and  January  31, 
with  a  2-bird  daily  bag  limit. 

Special  Late  Goose  Season  Area:  An 
experimental  season  may  be  held  from 
Jemuary  15  to  February  15,  with  a  5-bird 
daily  bag  limit. 

Rhode  Island:  A  60-day  season  may 
be  held  between  October  1  and' January 
31,  with  a  2-bird  daily  bag  limit.  An 
experimental  season  may  be  held  in 
designated  areas  from  January  15  to 
February  15,  with  a  5-bird  daily  bag 
limit. 

South  Carolina:  Injdesignated  areas,  a, 
70-day  season  may  be  held  during 
November  15  to  February  15,  with  a  5- 
bird  daily  bag  limit. 

Vermont:  A  45-day  season  may  be 
held  between  the  last  Saturday  in 
October  (October  25)  and  January  31, 
with  a  2-bird  daily  bag  limit. 

Virginia:  SJBP  Zone:  A  40-day  season 
may  be  held  between  November  15  and 
January  14,  with  a  2-bird  daily  bag  limit. 
Additionally,  an  experimental  season 
may  be  held  between  January  15  and 
February  15,  with  a  5-bird  daily  bag 
limit. 

AP  Zone:  A  45-day  season  may  be 
held  between  November  15  and  January 
31,  with  a  1-bird  daily  bag  limit. 

RP  Zone:  A  70-day  season  may  be 
held  between  Noveinber  15  and 
February  15,  with  a  5-bird  daily  bag 
limit. 

Back  Bay  Area:  Season  is  closed. 

West  Virginia:  A  70-day  season  may 
be  held  between  October  1  and  January 
31,  with  a  3-bird  daily  bag  limit. 


Light  I 

Season  Lengths.  Outside  Dates,  and 
Limits:  States  may  select  a  107-day 
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season  between  October  1  and  March 
10,  with  a  15-bird  daily  bag  limit  and  no 
possession  limit.  States  may  split  their 
seasons  into  three  segments,  except  in 
Delaware  and  Maryland,  where, 
following  the  completion  of  their  duck 
season,  and  imtil  March  10,  Delaware 
and  Maryland  may  split  the  remaining 
portion  of  the  season  to  allow  hunting 
on  Mondays,  Wednesdays,  Fridays,  and 
Saturdays  only. 

Brant 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  60-day 
season  between  the  Satiutiay  nearest 
September  24  (September  27)  and 
January  31,  with  a  3-bird  daily  bag  limit. 
States  may  split  their  seasons  into  two 
segments. 

Mississippi  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  September  24  (September  ^7) 
and  the  last  Simday  in  January  (January 
25). 

Hunting  Seasons  and  Duck  Limits:  60 
days,  except  that  the  season  for  pintails 
and  canvasbacks  may  not  exceed  30 
days  for  each  species,  and  season  splits 
must  conform  to  each  State's  zone/split 
configuration  for  duck  hunting.  The 
daily  bag  limit  is  6  ducks,  including  no 
more  than  4  mallards  (no  more  than  2 
of  which  may  be  females),  3  mottled 
ducks,  3  scaup,  1  black  duck,  1  pintail, 
1  canvasback,  2  wood  ducks,  and  2 
redheads.  A  single  pintail  and 
canvasback  may  also  be  included  in  the 
6-bird  daily  bag  limit  for  designated 
youth-hunt  days. 

Merganser  Limits:  The  daily  bag  limit 
is  5,  only  1  of  which  may  be  a  hooded 
merganser.  In  States  that  include 
mergansers  in  the  duck  bag  limit,  the 
daily  limit  is  the  same  as  the  duck  bag 
limi':,  only  one  of  which  may  be  a 
hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Alabama, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin  may  select 
hunting  seasons  by  zones. 

In  Alabama,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Ohio,  Tennessee, 
and  Wisconsin,  the  season  may  be  split 
into  two  segments  in  each  zone. 

In  Arkansas,  Minnesota,  and 
Mississippi,  the  season  may  be  split  into 
three  segments. 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 


Mississippi  Flyway  Coimcil  and  U.S. 
Fish  and  Wildlife  Service  approval  and 
a  3-year  evaluation  by  each  participating 
State. 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
light  geese  not  to  exceed  107  days,  with 
20  geese  daily  between  the  Saturday 
nearest  September  24  (September  27) 
and  March  10;  for  white-fronted  geese 
not  to  exceed  86  days,  with  2  geese 
daily  or  107  days  with  1  goose  daily 
between  the  Saturday  nearest  September 
24  (September  27)  and  the  Sunday 
nearest  February  15  (February  15);  and 
for  brant  not  to  exceed  70  days,  with  2 
brant  daily  or  107  days  with  1  brant 
daily  between  the  Saturday  nearest 
September  24  (September  27)  and 
January  31.  There  is  no  possession  limit 
for  light  geese.  Specific  regulations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  are  shown 
below  by  State.  Except  as  noted  below, 
the  outside  dates  for  Canada  geese  are 
the  Saturday  nearest  September  24 
(September  27)  and  January  31. 

Alabama:  In  the  SJBP  Goose  Zone,  the 
season  for  Canada  geese  may  not  exceed 
50  days.  Elsewhere,  the  season  for 
Canada  geese  may  extend  for  70  days  in 
the  respective  duck-hunting  zones.  The 
daily  bag  limit  is  2  Canada  geese. 

Arkansas:  In  the  Northwest  Zone,  the 
season  for  Canada  geese  may  extend  for 
33  days,  provided  that  one  segment  of 
at  least  9  days  occurs  prior  to  October 
15.  In  the  remainder  of  the  State,  the 
season  may  not  exceed  23  days.  The 
season  may  extend  to  February  15,  and 
may  be  split  into  2  segments.  The  daily 
bag  limit  is  2  Ccuiada  geese. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
126,400  birds.  The  daily  bag  limit  is  2 
Canada  geese.  The  possession  limit  is  10 
Canada  geese. 

(a)  North  Zone — ^The  season  for 
Canada  geese  will  close  after  92  days  or 
when  19,300  birds  have  been  harvested 
in  the  Northern  Illinois  Quota  Zone, 
whichever  occurs  first. 

(b)  Central  Zone — The  season  for 
Canada  geese  will  close  after  92  days  or 
when  24,100  birds  have  been  harvested 
in  the  Central  Illinois  Quota  Zone, 
whichever  occiirs  first. 

(c)  South  Zone — The  season  for 
Canada  geese  will  close  after  92  days  or 
when  28,600  birds  have  been  harvested 
in  the  Southern  Illinois  Quota  Zone, 
whichever  occiu-s  first. 

Indiana:  The  season  for  Canada  geese 
may  extend  for  70  days,  except  in  the 
SJBP  Zone,  where  the  season  may  not 
exceed  50  days.  The  daily  bag  limit  is 
2  Canada  geese. 


Iowa:  The  season  may  extend  for  70 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

Kentucky:  (a)  Western  Zone — ^The 
season  for  Canada  geese  may  extend  for 
66  days  (81  days  in  Fulton  County),  and 
the  harvest  vriU  be  limited  to  20,200 
birds.  Of  the  20,200-bird  quota,  13,100 
birds  will  be  allocated  to  die  Ballard 
Reporting  Area  and  5,050  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  66-day  season,  the ' 
season  in  that  reporting  area  will  be 
closed.  If  the  quotas  in  both  the  Ballard 
and  Henderson/Union  reporting  areas 
are  reached  prior  to  completion  of  the 
66-day  season,  the  season  in  the 
coimties  and  portions  of  counties  that 
comprise  the  Western  Goose  Zone 
(listed  in  State  regulations)  may 
continue  for  an  additional  7  days,  not  to 
exceed  a  total  of  66  days  (81  days  in 
Fulton  Coimty).  The  season  in  FiUton 
County  may  extend  to  February  15.  The 
daily  bag  limit  is  2  Canada  geese. 

(b)  Pennyroyal/Coalfield  Zone — ^The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State — ^The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana:  The  season  for  Canada 
ge^e  may  extend  for  9  days.  Ehuing  the 
season,  the  daily  bag  limit  is  1  Canada 
goose  and  2  white-fronted  geese  with  an 
86-day  white-fronted  goose  season  or  1 
white-frt}nted  goose  with  a  107-day 
season.  Hunters  participating  in  the 
Canada  goose  season  must  possess  a 
special  permit  issued  by  the  State. 

Michigan:  (a)  MVP  Zone— The  total 
harvest  of  Canada  geese  will  be  limited 
to  94,800  birds.  The  framework  opening 
date  for  all  geese  is  September  16,  and 
the  season  for  Canada  geese  may  extend 
for  55  days.  The  daily  bag  limit  is  2 
Canada  geese. 

(1)  Allegan  County  GMU— The 
Canada  goose  season  will  close  after  50 
days  or  when  3,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(2)  Muskegon  Wastewater  GMU— The 
Canada  goose  season  will  close  after  50 
days  or  when  1 ,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(b)  SJBP  Zone— The  framework 
opening  date  for  all  geese  is  September 
16,  and  the  season  for  Canada  geese  niay 
extend  for  30  days.  The  daily  bag  limit 
is  2  Canada  geese. 

(1)  Saginaw  County  GMU— The 
Canada  goose  season  will  close  after  50 
days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 
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(2)  Tuscola/Huron  GMU— The  Canada 
goose  season  will  close  after  50  days  or 
when  750  birds  haye  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(c)  Southern  Michigan  and  Central 
Michigan  GMUs — A  special  Canada 
goose  season  may  be  held  between 
January  3  and  February  1.  The  daily  bag 
limit  is  5  Canada  geese. 

h4iimesota:  (a)  West  Zone. 

(1)  West  Central  Zone — The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  1  Canada  goose. 

(2)  Remainder  of  West  Zone— The 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  1  Canada 
goose. 

(b)  Northwest  Zone — The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  1  Canada  goose. 

(c)  Remainder  of  the  State — Tne 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 


(d)  Special  Late  Canada  Goose 
Season — ^A  special  Canada  goose  season 
of  up  to  10  days  may  be  held  in 
December,  except  in  the  West  Central 
Goose  zone.  During  the  special  season, 
the  daily  bag  limit  is  5  Canada  geese, 
except  in  the  Southeast  Goose  Zone, 
where  the  daily  bag  limit  is  2. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  limi*  is  3  Canada  geese. 

Missouri:  (a)  Swan  Lake  Zone — ^The 
season  for  Canada  geese  may  extend  for 
77  days,  with  no  more  than  30  days 
occuzring  after  November  30.  The 
season  may  be  split  into  3  segments. 
The  daily  bag  limit  is  2  Canada  geese. 

(b)  Southeast  Zone — The  season  for 
Canada  geese  may  extend  for  77  days. 
The  season  may  be  split  into  3 
segments,  provided  that  at  least  1 
segment  occurs  prior  to  December  1. 
The  daily  bag  limit  is  3  Canada  geese 
through  October  31,  and  2  Canada  geese 
theteaiter. 

(c)  Remainder  of  the  State — 

(1)  North  Zone— The  season  for 
Canada  geese  may  extend  for  77  days, 
with  no  more  than  30  days  occiuring 
after  November  30.  The  season  may  be 
split  into  3  segments,  provided  that  1 
segment  of  at  least  9  days  occurs  prior 
to  October  15.  The  daily  bag  limit  is  3 
Canada  geese  through  October  31,  and  2 
Canada  geese  thereafter. 

(2)  Middle  Zone — The  season  for 
Canada  geese  may  extend  for  77  days, 
with  no  more  than  30  days  occurring 
after  November  30.  The  season  may  be 
split  into  3  segments,  provided  that  1 
segment  of  at  least  9  days  occurs  prior 
to  October  15.  The  daily  bag  limit  is  3 
Canada  geese  through  October  31,  and  2 
Canada  geese  thereafter. 


(3)  South  i  lone — The  season  for 
Canada  geesi  >  may  extend  for  77  days. 
The  season  n  lay  be  split  into  3 
segments,  prpvided  that  at  least  1 
segment  occars  prior  to  December  1. 
The  daily  bag  limit  is  3  Canada  geese 
through  Oct(^er  31,  and  2  Canada  geese 


thereafter. 

Ohio:  The  I 
may  extend : 
duck-huntinj 


season  for  Canada  ge'ese 
>r  70  days  in  the  respective 
zones,  with  a  daily  bag 
limit  of  2  Cattada  geese,  except  in  the 
Lake  Erie  SJBP  Zone,  where  the  season 
may  not  exc^d  35  days  and  the  daily 
bag  limit  is  1;  Canada  goose.  A  special 
Canada  goosi  i  season  of  up  to  22  days, 
beginning  thi  t  first  Saturday  after 
January  10,  may  be  held  in  the  following 
Counties:  Allen  (north  of  U.S.  Highway 
30),  Fulton,  deauga  (north  of  Route  6), 
Henry,  Huroa,  Lucas  (Lake  Erie  Zone 
closed),  Seneca,  and  Summit  (Lake  Erie 
Zone  closed).  During  the  special  season, 
the  daily  bagllimit  is  2  Canada  geese. 

Teniiesseei  (a)  Northwest  Zone — The 
season  for  C^ada  geese  may  not  exceed 
72  days,  and  may  extend  to  February  15. 
The  daily  bag  limit  is  2  Canada  geese. 

(b)  Southvffist  Zone — ^The  season  for 
Canada  geese  may  extend  for  50  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  Kentucly/Barkley  Lakes  Zone — 
The  season  for  Canada  geese  may  extend 
for  50  days. '  'he  daily  bag  limit  is  2 
Canada  geese . 

(d)  Remain  der  of  the  State — The 
season  for  Ca  aada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  total  harvest  of 
Canada  geesel  in  the  State  will  be  limited 
to  90,000  bir^s. 

(a)  Horicon  Zone — ^The  framework 
opening  date  for  all  geese  is  September 
16.  The  harv(  ist  of  Canada  geese  is 
limited  to  26  100  birds.  The  season  may 
not  exceed  9!  i  days.  All  Canada  geese 
harvested  mi  st  bie  tagged.  The  daily  bag 
limit  is  2  Car  ada  geese,  and  the  season 
limit  will  be  he  number  of  tags  issued 
to  each  perm  ttee. 

(b)  Collins  Zone — The  framework 
opening  date  for  all  geese  is  September 
16.  The  harv(  st  of  Canada  geese  is 
limited  to  1,(  00  birds.  The  season  may 
not  exceed  68  days.  "All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  2  Caiiada  geese,  and  the  season 
limit  will  be  me  number  of  tags  issued 
to  each  permittee. 

(c)  ExterioflZone — The  framework 
opening  datetfqr  all  geese  is  September 
16.  The  harvast  of  Canada  geese  is 
limited  to  sskoo  birds,  500  of  which  are 
allocated  to  t^e  Mississippi  River 
Subzone.  Th)  season  may  not  exceed  93 
days,  except  ^n  the  Mississippi  River 
Subzone,  whfere  the  season  may  not 
exceed  71  da  ^s.  The  daily  bag  limit  is 


2  Canada  geese.  In  that  portion  of  the 
Exterior  Zone  outside  the  Mississippi 
River  Subzone.  the  progress  of  the 
harvest  must  be  monitored,  and  the 
season  closed,  if  necessary,  to  ensure 
that  the  harvest  does  not  exceed  57,900 
birds. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
under  special  agricultural  permits. 

Quota  Zone  Closures:  When  it  has 
been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Northern 
Illinois,  Central  Illinois,  and  Southern 
Illinois  Quota  Zones  in  Illinois;  the 
Ballard  and  Henderson-Union  Subzones 
in  Kentucky;  the  Allegan  County, 
Muskegon  Wastewater,  Saginaw  County, 
and  Tuscola/Huron  Goose  Management 
Units  in  Michigan;  and  the  Exterior 
Zone  in  Wisconsin  will  have  been  filled, 
the  season  for  taking  Canada  geese  in 
the  respective  zone  (and  associated  area, 
if  applicable)  will  be  closed,  either  by 
the  Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
State  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Satiirday 
nearest  September  24  (September  27) 
and  the  last  Sunday  in  January  (January 
25). 

Hunting  Seasons  and  Duck  Limits:  (1) 
High  Plains  Mallard  Management  Unit 
(roughly  defined  as  that  portion  of  the 
Central  Fl5^way  which  lies  west  of  the 
100th  meridian):  97  days,  except 
pintails  and  canvasbacks,  whidi  may 
not  exceed  39  days,  and  season  splits  . 
must  conform  to  each  State's  zone/split 
configuration  for  duck  hunting.  The 
daily  bag  limit  is  6  ducks,  including  no 
more  than  5  mallards  (no  more  than  2 
of  which  may  be  hens),  1  mottled  duck, 
1  pintail,  1  canvasback,  2  redheads,  3 
scaup,  and  2  wood  ducks.  The  last  23 
days  may  start  no  earlier  than  the 
Saturday  nearest  December  10 
(December  13).  A  single  pintail  and 
canvasback  may  also  be  included  in  the 
6-bird  daily  bag  limit  for  designated 
youth-hunt  days. 

(2)  Remainder  of  the  Central  Flyway: 
74  days,  except  pintails  and 
canvasbacks,  which  may  not  exceed  39 
days,  and  season  splits  must  conform  to 
each  State's  zone/split  configiu'ation  for 
duck  hunting.  The  daily  bag  limit  is  6 
ducks,  including  no  more  than  5 
mallards  (no  more  than  2  of  which  may 
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be  hens),  1  mottled  duck,  1  pintail,  1 
canvasback,  2  redheads,  3  scaup,  and  2 
wood  ducks.  A  single  pintail  and 
canvasbacl;  may  also  be  included  in  the 
6-bird  daily  bag  limit  for  designated 
youth-himt  days. 

Merganser  Limits:  The  daily  bag  limit 
is  5  mergansers,  only  1  of  which  may  be 
a  hooded  merganser.  In  States  that 
include  mergansers  in  the  duck  daily 
bag  limit,  the  daily  Umit  may  be  the 
same  as  the  duck  bag  limit,  only  one  of 
which  may  be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Kansas 
(Low  Plains  portion),  Montana, 
Nebraska  (Low  Plains  portion).  New 
Mexico,  Oklahoma  (Low  Plains  portion), 
South  Dakota  (Low  Plains  portion), 
Texas  (Low  Plains  portion),  and 
Wyoming  may  select  hiuiting  seasons  by 
.  zones. 

In  Kansas,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas,  and  Wyoming,  the 
regular  season  may  be  split  into  two 
segments. 

In  Colorado,  the  season  may  be  split 
into  three  segments. 


Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 
Central  Flyway  Council  and  U.S.  Fish 
and  Wildlife  Service  approval,  and  a  3- 
year  evaluation  by  each  participating 
State. 

Outside  Dates:  For  dark  geese,  seasons 
may  be  selected  between  the  outside 
dates  of  the  Saturday  nearest  September 
24  (September  27)  and  the  Simday 
nearest  February  15  (February  15).  For 
light  geese,  outside  dates  for  seasons 
may  be  selected  between  the  Satiu-day 
nearest  September  24  (September  27) 
and  March  10.  In  the  Rainwater  Basin 
Light  Goose  Area  (East  and  West)  of 
Nebraska,  temporal  and  spatial 
restrictions  consistent  with  the 
experimental  late- winter  snow  goose 
hunting  strategy  endorsed  by  the  Central 
Flyway  Council  in  July  1999,  are 
required. 

Season  Lengths  and  Limits:  Light 
Geese:  States  may  select  a  light  goose 
season  not  to  exceed  107  days.  The 
daily  bag  limit  for  light  geese  is  20  with 
no  possession  limit. 

Dark  Geese:  In  Kansas,  Nebraska, 
North  Dakota,  Oklahoma,  South  Dakota, 
and  the  Eastern  Goose  Zone  of  Texas, 
States  may  select  a  season  for  Canada 
geese  (or  any  other  dark  goose  species 
except  white-fronted  geese)  not  to 
exceed  95  days  with  a  daily  bag  limit  of 
3.  Additionally,  in  the  Eastern  Goose 
Zone  of  Texas,  an  alternative  season  of 


107  days  with  a  deiily  bag  limit  of  1 
Canada  goose  may  be  selected.  For 
white-fronted  geese,  these  States  may 
select  either  a  season  of  86  days  with  a 
bag  limit  of  2  or  a  107-day  season  with 
a  bag  limit  of  1. 

In  South  Dakota,  for  Canada  geese  in 
the  Big  Stone  Power  Plant  Area  of 
Canada  Goose  Unit  3,  the  daily  bag  limit 
is  3  imtil  November  30.  and  2  thereafter. 

In  Montana,  New  Mexico  and 
Wyoming.  States  may  select  seasons  not 
to  exceed  107  days.  The  daily  bag  limit 
for  dark  geese  is  5  in  the  ag^^gate. 

In  Colorado,  the  season  may  not 
exceed  95  days.  The  daily  bag  limit  is 

3  dark  geese  in  the  aggregate. 

In  the  Western  Goose  Zone  of  Texas, 
the  season  may  not  exceed  95  days.  The 
daily  bag  limit  for  Canada  geese  (or  any 
other  dark  goose  species  except  white- 
fronted  geese)  is  3.  The  daily  bag  limit 
for  white- fronted  geese  is  1. 

Pacific  Flyway 

Ducks,  Mergansers,  Coots,  Common 
Moorhens,  and  Purple  GaUinules 

Hunting  Seasons  and  Duck  Limits: 
Concurrent  107  days,  except  that  the 
season  for  pintails  and  canvasbacks  may 
not  exceed  60  days,  and  season  splits 
must  conform  to  each  State's  zone/split 
configuration  for  duck  himting.  The 
daily  bag  limit  is  7  ducks  and 
mergansers,  including  no  more  than  2 
female  mallards,  1  pintail,  1  canvasback. 

4  scaup,  2  redheads.  A  single  pintail 
and  canvasback  may  also  be  included  in 
the  7-bird  daily  bag  limit  for  designated 
youth-hunt  days. 

The  season  on  coots  and  conunon 
moorhens  may  be  between  the  outside 
dates  for  the  season  on  ducks,  but  not 
to  exceed  107  days. 

Coot,  Common  Moorhen,  and  Pinple 
Gallinule  Limits:  The  daily  bag  and 
possession  limits  of  coots,  common 
moorhens,  and  purple  gallinules  are  25. 
singly  or  in  the  aggregate. , 

Outside  Dates:  Between  the  Saturday 
nearest  September  24  (September  27) 
and  the  last  Simday  in  January  (January 
25). 

Zoning  and  Split  Seasons:  Arizona, 
California,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington  may  select  himting 
seasons  by  zones. 

Arizona,  California,  Idaho,  Nevada, 
Oregon,  Utah,  and  Washington  may 
split  theirseasons  into  two  segments. 

Colorado,  Montana,  New  Mexico,  and 
Wyoming  may  split  their  seasons  into 
three  segments. 

Colorado  River  Zone,  California: 
Seasons  and  limits  shall  be  the  same  as 
seasons  and  limits  selected  in  the 
adjacent  portion  of  Arizona  (South 
Zone). 


Season  Lengths,  Outside  Dates,  and 
Limits:  California,  Oregon,  and 
Washington:  Except  as  subsequently 
noted,  100-day  seasons  may  be  selected, 
with  outside  dates  between  the  Saturday 
nearest  October  1  (October  4),  and  the 
last  Sunday  in  January  (January  25). 
Basic  daily  bag  hmits  are  3  hght  geese 
and  4  dark  geese,  except  in  California, 
Oregon,  and  Washington,  where  the 
dark  goose  bag  limit  does  not  include 
brant. 

Arizona,  Colorado,  Idaho,  Montana, 
Nevada,  New  Mexico,  Utah,  and 
Wyoming:  Except  as  subsequently 
noted,  107-day  seasons  may  be  selected, 
with  outside  dates  between  the  Saturday 
nearest  September  24  (September  27), 
and  the  last  Simday  in  January  (January 
25).  Basic  daily  bag  limits  are  3  light 
geese  and  4  dark  geese. 

Split  Seasons:  Unless  otherwise 
specified,  seasons  for  geese  may  be  split 
into  up  to  3  segments.  Three-way  split 
seasons  for  Canada  geese  and  white- 
fitjnted  geese  require  Pacific  Flyway 
Council  and  U.S.  Fish  and  Wildlife 
Service  approval  and  a  3-year 
evaluation  by  each  participating  State. 

Brant  Season 

A  16-consecutive-day  season  may  be 
selected  in  Oregon.  A  16-day  season 
may  be  selected  in  Washington,  and  this 
season  may  be  split  into  2-segments.  A 
30-consecutive-day  season  may  be 
selected  in  California.  In  these  States, 
the  daily  bag  limit  is  2  brant  and  is  in 
addition  to  dark  goose  limits. 

Arizona:  The  daily  bag  limit  for  dark 
geese  is  3. 

California 

Northeastern  Zone:  The  daily  bag 
limit  is  3  geese  and  may  include  no 
more  than  2  dark  geese;  including  not 
more  than  1  cackling  Canada  goose  or  1 
Aleutian  Canada  goose. 

Southern  Zone:  In  the  Imperial 
County  Special  Management  Area,  light 
geese  only  may  be  taken  from  the  end 
of  the  general  goose  hunting  season 
through  the  first  Sunday  in  February 
(February  1). 

Balance-of-the-State  Zone:  An  86-day 
season  may  be  selected.  Limits  may  not 
include  more  than  3  geese  per  day,  of 
which  not  more  than  2  may  be  white- 
fronted  geese  and  not  more  than  1  may 
be  a  cackling  Canada  goose  or  Aleutian 
Canada  goose.  Two  areas  in  the  Balance- 
of-the-State  Zone  are  restricted  in  the 
hunting  of  certain  geese: 

(1)  In  the  Counties  of  Del  Norte  and 
Humboldt,  the  open  season  for  Canada 
geese  may  be  16  days.  The  daily  bag 
limit  shall  contain  no  more  than  1 
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Canada  goose,  cackling  Canada  goose  or 
Aleutian  Canada  goose. 

(2)  In  the  Sacramento  Valley  Special 
Management  Area  (West),  the  season  on 
white-fronted  geese  must  end  on  or 
before  December  14,  and,  in  the 
Sacramento  Valley  Special  Management 
Area  (East),  there  will  be  no  open  season 
for  Canada  geese. 

Oregon:  Except  as  subsequently 
noted,  the  dark  goose  daily  bag  limit  is 
4,  including  not  more  than  1  cackling 
Canada  goose  or  Aleutian  Canada  goose. 

Harney,  Klamath,  Lake,  and  Malneur 
County  Zone — For  Lake  Coimty  only, 
the  daily  dark  goose  bag  limit  may  not 
include  more  than  2  white-fronted 
geese. 

Northwest  Special  Permit  Zone: 
Except  for  designated  areas,  there  will 
be  no  open  season  on  Canada  geese:  In 
the  designated  areas,  individual'quotas 
will  be  established  that  collectively  will 
not  exceed  165  dusky  Canada  geese.  See 
seqtion'on  quota  zones.  In  those 
designated  areas,  the  daily  bag  limit  of 
dark  geese  is  4  and  may  include  no 
more  than  1  Aleutian  Canada  goose. 
Season  dates  in  the  Lower  Columbia  / 
N.  Willamette  Valley  Management  Area 
may  be  difi^erent  than  the  remainder  of 
the  Northwest  Special  Permit  Zone; 
however,  for  those  season  segments 
different  from  the  Northwest  Special 
Permit  Zone,  the  cackling  Canada  goose 
limit  is  2. 

Closed  Zone:  Those  portions  of  Coos 
and  Curry  Counties  south  of  Bandon 
and  west  of  U.S.  101  and  all  of 
Tillamook  County. 

Washington:  The  daily  bag  limit  is  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese.  A  107-day 
season  may  be  selected  in  Areas  4  and 
5  (eastern  Washington). 

Southwest  Quota  Zone:  In  the 
Southwest  Quota  Zone,  except  for 
designated  areas,  there  will  be  no  open 
season  on  Canada  geese.  In  the 
designated  areas,  individual  quotas  will 
be  established  that  collectively  will  not 
exceed  85  dusky  Canada  geese.  See 
section  on  quota  zones.  In  this  area,  the 
daily  bag  limit  of  dark  geese  is  4  and 
may  include  4  cackling  Canada  geese.  In 
Southwest  Quota  Zone  Area  2B  (Pacific 
and  Grays  Harbor  Counties),  the  dark 
goose  bag  limit  may  include  1  Aleutian 
Canada  goose. 

Colorado:  The  daily  bag  limit  for  dark 
geese  is  3  geese. 

Idaho 

Northern  Unit:  The  daily  bag  limit  is 
4  geese,  including  4  dark  geese,. but  not 
more  than  3  light  geese. 

Southwest  Unit  and  Southeastern 
Unit:  The  daily  bag  limit  on  dark  geese 
is  4. 


Montana 

West  ofEtvide  Zone  and  East  of 
Divide  Zona:  The  daily  bag  limit  of  dark 
geese  is  4.    I 

Nevada:  The  daily  bag  limit  for  dark 
geese  is  3  e>  cept  in  the  Lincoln  and 
Clark  Coimt  y  Zone,  where  the  daily  bag 
limit  of  darl  geese  is  2. 

iVeiv  Mexi  co:  The  daily  bag  limit  for 
dark  geese  i;  3. 

Utah:  Tht  daily  bag  limit  for  dark 
geese  is  3. 

Wyoming  The  daily  bag  limit  for  dark 
geese  is  4. 

Quota  Zo.  les:  Seasons  on  dark  geese 
must  end  uj  on  attainment  of  individual 
quotas  of  di;  sky  Canada  geese  allotted  to 
the  designat  ad  areas  of  Oregon  and 
Washington  The  September  Canada 
goose  seasoi  i,  the  regular  goose  season, 
any  special  ate  dark  goose  season,  and 
any  extende  d  falconry  season, 
combined,  r  lust  not  exceed  107  days, 
and  the  esta  jlished  quota  of  dusky 
Canada  gees  e  must  not  be  exceeded. 
Hunting  of  dark  geese  in  those 
designated  areas  will  only  be  by  hunters 
possessing  q  State-issued  permit 
authorizing  them  to  do  so.  In  a  Service- 
approved  in  k^estigation,  the  State  must 
obtain  quan  itative  information  on 
hunter  com]  iliance  of  those  regulations 
aimed  at  rec  ucing  the  take  of  dusky 
Canada  gees  b.  If  the  monitoring  program 
cannot  be  c(  nducted,  for  any  reason,  the 
season  musl  immediately  close.  In  the 
designated  i  reas  of  the  Washington 
Southwest  C  [uota  Zone,  a  special  late 
dark  goose  s  eason  may  be  held  between 
the  Saturda;  following  the  close  of  the 
general  goos  e  season  and  March  10.  In 
the  Northwe  st  Special  Permit  Zone  of 
Oregon,  the  ramework  closing  date  is 
extended  to  the  Sunday  closest  to  March 
1  (February  29).  Regular  dark  goose 
seasons  maj  be  split  into  3  segments 
within  the  C  regon  and  Washington 
quota  zones 

Swans 

In  portior  >  of  the  Pacific  Flyway 
(Montana,  h  evada,  and  Utah),  an  open 
season  for  taking  a  limited  number  of 
swans  may '  le  selected.  Permits  will  be 
issued  by  th  3  State  and  will  authorize 
each  permit  ee  to  take  no  more  than  1 
swan  per  sei  ison.  Each  State's  season 
may  open  m  >  earlier  than  the  Saturday 
nearest  Octc  ber  1  (October  4).  These 
seasons  are  ilso  subject  to  the  following 
conditions: 

Montana:  No  more  than  500  permits 
may  be  issui  id.  The  season  must  end  no 
later  than  Di  scember  1.  The  State  must 
implement  s  harvest-monitoring 
program  to  i  leasure  the  species 
compositioi  of  the  swan  harvest  and 
should  use  s  ppropriate  measures  to 


maximize  himter  compliance  in 
reporting  bill-measurement  and  color 
information. 

Utah:  No  more  than  2,000  permits 
may  be  issued.  During  the  swan  season, 
no  more  than  10  trumpeter  swans  may 
be  taken.  The  season  must  end  no  later 
than  the  second  Sunday  in  December 
(December  14)  or  upon  attainment  of  10 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest.  The  Utah 
season  remedns  subject  to  the  terms  of 
the  Memorandiun  of  Agreement  entered 
into  with  the  Service  in  August,  2001, 
regarding  harvest  monitoring,  season 
closure  procedures,  and  education 
requirements  to  minimize  the  take  of 
trumpeter  swans  during  the  swan 
season. 

Nevada:  No  more  than  650  permits 
may  be  issued.  During  the  swan  season, 
no  more  than  5  trumpeter  swans  may  be 
taken.  The  season  must  end  no  later 
than  the  Simday  following  January  1 
(January  4)  or  upon  attainment  of  5 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest. 

In  addition,  the  States  of  Utah  and 
Nevada  must  implement  a  harvest- 
monitoring  program  to  measure  the 
species  composition  of  the  swan 
heirvest.  The  harvest-monitoring 
program  must  require  that  all  harvested 
swans  or  their  species-determinant  parts 
be  examined  by  either  State  or  Federal 
biologists  for  the  purpose  of  species 
classification.  The  States  should  use 
appropriate  measures  to  maximize 
hunter  compliance  in  providing  bagged 
swans  for  examination.  Further,  the 
States  of  Montana,  Nevada,  and  Utah 
must  achieve  at  least  an  80-percent 
compliance  rate,  or  subsequent  permits 
will  be  reduced  by  10  percent.  All  three 
States  must  provide  to  the  Service  by 
June  30,  2003,  a  report  detailing  harvest, 
hunter  peirticipation,  reporting 
compliance,  and  monitoring  of  swan 
populations  in  the  designated  hunt 
areas. 

Tundra  Swans 

In  portions  of  the  Atlantic  Flyway 
(North  Carolina  and  Virginia)  and  the 
Central  Flyway  (North  Dakota,  South 
Dakota  [east  of  the  Missouri  River],  and 
that  portion  of  Montana  in  the  Central 
Flyway),  an  open  season  for  taking  a 
limited  number  of  tundra  swans  may  be 
selected.  Permits  will  be  issued  by  the 
.  States  that  authorize  the  take  of  no  more 
than  1  tundra  swan  per  permit.  A 
second  permit  may  be  issued  to  hunters 
from  unused  permits  remaining  after  the 
first  drawing.  The  States  must  obtain 
harvest  and  hunter  participation  data. 
These  seasons  are  also  subject  to  the 
following  conditions: 

In  the  Atlantic  Flyway: 
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— The  season  is  experimental. 

— The  season  may  be  90  days,  from 

October  1  to  January  31. 
— In  North  Carolina,  no  more  than  5.000 

permits  may  be  issued. 
— In  Virginia,  no  more  than  600  permits 

may  be  issued. 

In  the  Central  Flyway: 
— The  season  may  be  107  days,  from  the 

Saturday  nearest  October  1  (October 

4)  to  January  31. 
— In  the  Central  Flyway  portion  of 

Montana,  no  more  than  500  permits 

may  be  issued. 
— In  North  Dakota,  no  more  than  2,200 

permits  may  be  issued. 
— In  South  Dakota,  no  more  than  1.300 

permits  may  be  issued. 

Area,  Unit,  and  Zone  Descriptions 

Ducks  (Including  Mergansers)  and  Coots 

Atlantic  Flyway 

Connecticut 

North  Zone:  That  portion  of  the  State 
north  of  1-95. 
South  Zone:  Remainder  of  the  State. 

Maine 

North  Zone:  That  portion  north  of  the 
line  extending  east  along  Maine  State 
Highway  110  from  the  New  Hampshire 
and  Maine  State  line  to  the  intersection 
of  Maine  State  Highway  11  in  Newfield; 
then  north  and  east  along  Route  11  to 
the  intersection  of  U.S.  Route  202  in 
Aubiun;  then  north  and  east  on  Route 
202  to  the  intersection  of  Interstate 
Highway  95  in  Augusta;  then  north  and 
east  along  1-95  to  Route  15  in  Bangor; 
then  east  along  Route  15  to  Route  9; 
then  east  along  Route  9  to  Stony  Brook 
in  Baileyville;  then  east  along  Stony 
Brook  to  the  United  States  border. 

South  Zone:  Remainder  of  the  State. 

Massachusetts 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  State  line  on  1-91  to 
MA  9,  west  on  MA  9  to  MA  10,  south 
on  MA  10  to  U.S.  202.  south  on  U.S.  202 
to  the  Connecticut  State  line. 

Central  Zone:  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  south  from  the 
New  Hampshire  State  line  on  1-95  to 
U.S.  1,  south  on  U.S.  1  to  1-93.  south  on 
1-93  to  MA  3,  south  on  MA  3  to  U.S. 
6.  west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195,  west  to  the  Rhode  Island 
State  line;  except  the  waters,  and  the 
lands  150  yards  inland  from  the  high- 
water  mark,  of  the  Assonet  River 
upstream  to  the  MA  24  bridge,  and  the 
Taunton  River  upstream  to  the  Center 
St.-Elm  St.  bridge  shall  be  in  the  Coastal 
Zone. 


Coastal  Zone:  That  portion  of 
Massachusetts  fast  and  south  of  the 
Central  Zone. 

New  Hampshire 

Coastal  Zone:  That  portion  of  the 
State  east  of  a  line  extending  west  from 
the  Maine  State  line  in  RoUinsford  on 
NH  4  to  the  city  of  Dover,  south  to  NH 
108,  south  along  NH  108  through 
Madbiuy,  Diu-ham,  and  Newmarket  to 
NH  85  in  Newfields,  south  to  NH  101 
in  Exeter,  east  to  NH  51  (Exeter- 
Hampton  Expressway),  east  to  1-95 
(New  Hampshire  Turnpike)  in 
Hampton,  and  south  along  1-95  to  the 
Massachusetts  State  line. 

Inland  Zone:  That  portion  of  the  State 
north  and  west  of  the  above  boundary 
and  along  the  Massachusetts  State  line 
crossing  the  Connecticut  River  to 
Interstate  91  and  northward  in  Vermont 
to  Route  2,  east  to  102.  northward  to  the 
Canadian  border. 

New  Jersey 

Coastal  Zone:  That  portion  of  the 
State  seaward  of  a  line  begiiming  at  the 
New  York  State  line  in  Raritan  Bay  and 
extending  west  along  the  New  York 
State  line  to  NJ  440  at  Perth  Amboy; 
west  on  NJ  440  to  the  Garden  State 
Parkway;  south  on  the  Garden  State 
Parkway  to  the  shoreline  at  Cape  May 
and  continuing  to  the  Delaware  State 
line  in  Delaware  Bay. 

North  Zone:  That  portion  of  the  State 
west  of  the  Coastal  Zone  and  north  of 
a  line  extending  west  from  the  Garden 
State  Parkway  on  NJ  70  to  the  New 
Jersey  Turnpike,  north  on  the  turnpike 
to  U.S.  206,  north  on  U.S.  206  to  U.S. 
1  at  Trenton,  west  on  U.S.  1  to  the 
Pennsylvania  State  line  in  the  Delaware 
River. 

South  Zone:  That  portion  of  the  State 
not  within  the  North  Zone  or  the  Coastal 
Zone. 

New  York 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9,  south  along  U.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay,  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  State  line. 

Long  Island  Zone:  That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95,  and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 


1-81,  and  south  along  1-81  to  the 
Pennsylvania  State  line. 

Northeastern  Zone;  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81  to  NY  31 ,  east  along  NY 
31  to  NY  13,  north  along  NY  13  to  NY 
49,  east  along  NY  49  to  NY  365,  east 
along  NY  365  to  NY  28,  east  along  NY 
28  to  NY  29,  east  along  NY  29  to  1-87, 
north  along  1-87  to  U.S.  9  (at  Exit  20), 
north  along  U.S.  9  to  NY  149,  east  along' 
NY  149  to  U.S.  4.  north  along  U.S.  4  to 
the  Vermont  State  line,  exclusive  of  the 
Lake  Champlain  Zone. 

Southeastern  Zone:  The  remaining 
portion  of  New  York. 

Pennsylvania 

Lake  Erie  Zone:  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York  on  the 
east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

Northwest  Zone:  The  area  boimded  on 
the  north  by  the  Lake  Erie  Zone  and 
including  all  of  Erie  and  Crawford 
Counties  and  those  portions  of  Mercer 
and  Venango  Counties  north  of  1-80. 

North  Zone:  That  portion  of  the  State 
east  of  the  Northwest  Zone  and  north  of 
a  line  extending  east  on  1-80  to  U.S. 
220,  Route  220  to  1-180, 1-180  to  1-80, 
and  1-80  to  the  Delaware  River. 

South  Zone:  The  remaining  portion  of 
Pennsylvania. 

Vermont 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
north  and  west  of  the  line  extending 
from  the  New  York  State  line  along  U.S. 
4  to  VT  22A  at  Fair  Haven;  VT  22A  to 
U.S.  7  at  Vergennes;  U.S.  7  to  the 
Canadian  border. 

Interior  Zone:  That  portion  of 
Vermont  west  of  the  L^e  Champlain 
Zone  and  eastward  of  a  line  extending 
from  the  Massachusetts  State  line  at 
Interstate  91;  north  along  Interstate  91  to 
U.S.  2;  east  along  U.S.  2  to  VT  102; 
north  along  VT  102  to  VT  253;  north; 
along  VT  253  to  the  Canadian  border. 

Connecticut  River  Zone:  The 
remaining  portion  of  Vermont  east  of 
the  Interior  Zone. 

West  Virginia 

Zone  1 :  That  portion  outside  the 
boundaries  in  Zone  2. 

Zone  2  (Allegheny  Mountain  Upland):  • 
That  area  bounded  by  a  line  extending 
south  along  U.S.  220  through  Keyser  to 
U.S.  50;  U.S.  50  to  WV  93;  WV  93  south 
to  WV  42;  WV  42  south  to  Petersburg; 
WV  28  south  to  Minnehaha  Springs;  WV 
39  west  to  U.S.  219;  U.S.  219  south  to 
1-64;  1-64  west  to  U.S.  60;  U.S.  60  west 
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to  U.S.  19:  U.S.  19  north  to  1-79, 1-79 
north  to  1-68;  1-68  east  to  the  Maryland 
State  line;  and  along  the  State  line  to  the 
point  of  beginning. 

Mississippi  Flyway 

Alabama 

South  Zone:  Mobile  and  Baldwin 
Coimties. 

North  Zone:  The  remainder  of 
Alabama. 

Illinois 

-North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Iowa  State  line  along  Illinois  Highway 
92  to  Interstate  Highway  280,  east  along 
1-280  to  1-80,  then  east  along  1-80  to  the 
Indiana  State  line. 

Central  Zone:  That  portion  of  the 
State  south  of  the  North  Zone  to  a  line 
extending  east  from  the  Missouri  State 
line  along  the  Modoc  Ferry  route  to 
Modoc  Ferry  Road,  east  along  Modoc 
Feny  Road  to  Modoc  Road, 
northeasterly  along  Modoc  Road  and  St. 
Leo's  Road  to  Illinois  Highway  3,  north 
along  Illinois  3  to  Illinois  159,  north 
along  Illinois  159  to  Illinois  161,  east 
along  Illinois  161  to  Illinois  4,  north 
along  Illinois  4  to  Interstate  Highway  70, 
.east  along  1-70  to  the  Bond  County  Une, 
north  and  east  along  the  Bond  Coiuity 
line  to  Fayette  County,  north  and  east 
along  the  Fayette  Coimty  line  to 
Effingham  County,  east  and  south  along 
the  Effingham' Coimty  line  to  1-70,  then 
9ast  along  1-70  to  the  Indiana  State  line. 

South  Zone:  The  remainder  of  Illinois. 

Indiana 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Illinois  State  line  along  State  Road  18  to 
U.S.  Highway  31,  north  along  U.S.  31  to 
U.S.  24,  east  along  U.S.  24  to 
Himtington,  then  southeast  along  U.S. 
224  to  the  Ohio  State  line. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  State  line  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  Road  56,  east 
along  State  Road  56  to  Vevay,  east  and 
north  on  State  156  along  the  Ohio  River 
to  North  Landing,  north  along  State  56 
to  U.S.  Highway  50,  then  northeast 
along  U.S.  50  to  the  Ohio  State  line. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  State  line  along  State  Highway 
175  to  State  Highway  37,  southeast 
along  State  Hi^way  37  to  U.S.  Highway 
59,  south  along  U.S.  59  to  Interstate 


Highway  80.  then  east  along  1-80  to  the 
Illinois  Stat  3  line. 
South  Zofie:  The  remainder  of  Iowa. 

Kentucky 

West  Zone:  All  counties  west  of  and 
including  B  utler,  Daviess,  Ohio, 
Simpson,  ai  id  Warren  Counties. 

East  Zon^:  The  remainder  of 
Kentucky. 

Louisiana 

West  Zon  ?;  That  portion  of  the  State 
west  and  so  ith  of  a  line  extending  south 
from  the  At  cansas  State  line  along 
Louisiana  Highway  3  to  Bossier  City, 
east  along  Interstate  Highway  20  to 
Minden,  so»th  along  Louisiana  7  to 
Ringgold,  eist  along  Louisiana  4  to 
Jonesboro,  aouth  along  U.S.  Highway 
167  to  Lafa)fette,  southeast  along  U.S.  90 
to  the  Mississippi  State  line. 

East  Zon^:  The  remainder  of 
Louisiana 

Catahoulk  Lake  Area:  All  of 
Catahoula  liake,  including  those 
portions  known  locally  as  Round 
Prairie,  Catfish  Prairie,  and  Frazier's 
Ann.  See  St  ite  regulations  for 
additional  i  iformation. 

Michigan 

North  Zoi  le:  The  Upper  Peninsula. 

Middle  Zt  me:  That  portion  of  the 
Lower  Penii  isula  north  of  a  line 
beginning  a  the  Wisconsin  State  line  in 
Lake  Michij  an  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County;  then  due 
east  to,  and  sasterly  and  southerly  along 
the  south  si  ore  of  Stony  Creek  to  Scenic 
Drive,  easte  iy  and  southerly  along 
Scenic  Drive  to  Stony  Lake  Road, 
easterly  alolig  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east 
along  Michi  jan  20  to  U.S.  Highway  10 
Business  Re  ute  (BR)  in  the  city  of 
Midland,  easterly  along  U.S.  10  BR  to 
U.S.  10,  easjorly  along  U.S.  10  to 
Interstate  H  ghway  75/U.S.  Highway  23, 
northerly  al  mg  I-75/U.S.  23  to  the  U.S. 
23  exit  at  Stindish,  easterly  along  U.S. 
23  to  the  cei  iterline  of  the  Au  Ores 
River,  then   outherly  along  the 
centerline  o  •  the  Au  Ores  River  to 
Saginaw  Ba  ^  then  on  a  line  directly  east 
10  miles  int  d  Saginaw  Bay,  and  from 
that  point  o:  i  a  line  directly  northeast  to 
the  Canadiap  border. 

South  Zo^e:  The  remainder  of 
Michigan. 

Missouri 

North  Zoi  \e:  That  portion  of  Missouri 
north  of  a  li  le  running  west  from  the 
Illinois  Stat !  line  (Lock  and  Dam  25)  on 
Lincoln  Cov  nty  Highway  N  to  Missouri 
Highway  79 ;  south  on  Missouri 
Highway  79  to  Missouri  Highway  47; 
west  on  Mis  souri  Highway  47  to 


Interstate  70;  west  on  Interstate  70  to 
U.S.  Highway  54;  south  on  U.S. 
Highway  54  to  U.S.  Highway  50;  west 
on  U.S.  Highway  50  to  the  Kansas  State 
line. 

South  Zone:  That  portion  of  Missouri 
south  of  a  line  running  west  from  the 
Illinois  State  line  on  Missouri  Highway" 
34  to  Interstate  55;  south  on  Interstate 
55  to  U.S.  Highway  62;  west  on  U.S. 
Highway  62  to  Missouri  Highway  53; 
north  on  Missouri  Highway  53  to 
Missouri  Highway  51;  north  on  Missoiui 
Highway  51  to  U.S.  Highway  60;  west 
on  U.S.  Highway  60  to  Missouri 
Highway  21;  north  on  Missoiu-i 
Highway  21  to  Missoiui  Highway  72; 
west  on  Missouri  Highway  72  to 
Missoiui  Highway  32;  west  on  Missouri 
Highway  32  to  U.S.  Highway  65;  north 
on  U.S.  Highway  65  to  U.S.  Highway  54; , 
west  on  U.S.  Highway  54  to  the  Kansas 
State  line. 

Middle  Zone:  The  remainder  of 
Missouri. 

Ohio 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Indiana  State  line  along  U.S.  Highway 
30  to  State  Route  37,  south  along  SR  37 
to  SR  95,  east  along  SR  95  to  LaRue- 
Prospect  Road,  east  along  LaRue- 
Prospect  Road  to  SR  203,  south  along  SR 
203  to  SR  739,  east  along  SR  739  to  SR 
4,  north  along  SR  4  to  SR  309,  east  along 
SR  309  to  U.S.  23,  north  along  U.S.  23 
to  SR  231,  north  along  SR  231  to  U.S. 
30,  east  along  U.S.  30  to  SR  42,  north 
along  SR  42  to  SR  603,  south  along  SR 
603  to  U.S.  30,  east  along  U.S.  30  to  SR 
60,  south  along  SR  60  to  SR  39/60,  east 
along  SR  39/60  to  SR  39,  east  along  SR 
39  to  SR  241,  east  along  SR  241  to  U.S. 
30,  then  east  along  U.S.  30  to  the  West 
Virginia  State  line. 

South  Zone:  The  remainder  of  Ohio. 

Tennessee 

Reelfoot  Zone:  All  or  portions  of  Lake 
and  Obion  Counties. 

State  Zone:  The  remainder  of 
Tennessee. 

Wisconsin 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Minnesota  State  line  along  State 
Highway  77  to  State  27,  south  along 
State  27  and  77  to  U.S.  Highway  63,  and 
continuing  south  along  State  27  to 
Sawyer  County  Road  B,  south  and  east 
along  County  B  to  State  70,  southwest 
along  State  70  to  State  27,  south  along 
State  27  to  State  64,  west  along  State  64/ 
27  and  south  along  State  27  to  U.S.  12, 
south  and  east  on  State  27/U.S.  12  to 
U.S.  10.  east  on  U.S.  10  to  State  310, 
east  along  State  310  to  State  42,  north 
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along  State  42  to  State  147,  north  along 
State  147  to  State  163,  north  along  State 
163  to  Kewaunee  County  Trunk  A, 
north  along  Coimty  Trunk  A  to  State  57, 
north  along  State  57  to  the  Kewaunee/ 
Door  County  Line,  west  along  the 
Kewaunee/Door  Coimty  Line  to  the 
Door/Brown  County  Line,  west  along 
the  Door/Brown  County  Line  to  the 
Door/Oconto/Brown  Coimty  Line, 
northeast  along  the  Door/Oconto  County 
Line  to  the  Marinette/Door  County  Line, 
northeast  along  the  Marinette/Door 
County  Line  to  the  Michigan  State  line. 

South  Zone:  The  remainder  of 
Wisconsin. 

Central  Flyway 

Kansas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  U.S.  283. 

Low  Plains  Early  Zone:  That  area  of 
Kansas  east  of  U.S.  283,  and  generally 
west  of  a  line  beginning  at  the  Junction 
of  the  Nebraska  State  line  and  KS  28; 
south  on  KS  28  to  U.S.  36;  east  on  U.S. 
36  to  KS  199;  south  on  KS  199  to 
Republic  Co.  Road  563;  south  on 
Republic  Co.  Road  563  to  KS  148;  east 
on  KS  148  to  Republic  Co.  Road  138; 
south  on  Republic  Co.  Road  138  to 
Cloud  Co.  Road  765;  south  on  Cloud  Co. 
Road  765  to  KS  9;  west  on  KS  9  to  U.S. 
24;  west  on  U.S.  24  to  U.S.  281;  north 
on  U.S.  281  to  U.S.  36;  west  on  U.S.  36 
to  U.S.  183;  south  on  U.S.  183  to  U.S. 
24;  west  on  U.S.  24  to  KS  18;  southeast 
on  KS  18  to  U.S.  183;  south  on  U.S.  183 
to  KS  4;  east  on  KS  4  to  1-135;  south  on 
1-135  to  KS  61;  southwest  on  KS  61  to 
KS  96;  northwest  on  KS  96  to  U.S.  56; 
west  on  U.S.  56  to  U.S.  281;  south  on 
U.S.  281  to  U.S.  54;  and  west  on  U.S. 
54  to  U.S.  183;  north  on  U.S.  183  to  U.S. 
56;  southwest  on  U.S.  56  to  U.S.  283. 

Low  Plains  Late  Zone:  The  remainder 
of  Kansas. 

Montana  (Central  Flyway  Portion) 

Zone  1 :  The  Counties  of  Blaine, 
Carbon,  Carter,  Daniels,  Dawson,  Fallon, 
Fergus,  Garfield,  Golden  Valley,  Judith 
Basin,  McCone,  Musselshell,  Petroleum, 
Phillips,  Powder  River,  Richland, 
Roosevelt,  Sheridan,  Stillwater,  Sweet 
Grass,  Valley,  Wheatland,  Wibaux,  and 
Yellowstone. 

Zone  2:  The  remainder  of  Montana. 

Nebraska 

High  Plains  Zone:  That  portion  of  the 
State  west  of  highways  U.S.  183  and 
U.S.  20  from  the  South  Dakota  State  line 
to  Ainsworth,  NE  7  and  NE  91  to 
Dimning,  NE  2  to  Mema,  NE  92  to 
Arnold,  NE  40  and  NE  47  through 
Gothenburg  to  NE  23,  NE  23  to  Elwood, 
and  U.S.  283  to  the  Kansas  State  line. 


Low  Plains  Zone  1 :  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
north  and  west  of  a  line  extending  from 
the  South  Dakota  State  line  along  NE 
26E  Spur  to  NE  12,  west  on  NE  12  to 
the  Knox/Boyd  County  line,  south  along 
the  county  line  to  the  Niobrara  River 
and  along  the  Niobrara  River  to  U.S.  183 
(the  High  Plains  Zone  line).  Where  the 
Niobrara  River  forms  the  boundary,  both 
banks  will  be  in  Zone  1. 

Low  Plains  Zone  2:  Area  boimded  by 
designated  Federal  and  State  highways 
and  political  boundaries  beginning  at 
the  Kansas-Nebraska  State  line  on  U.S. 
Hwy.  73;  north  to  NE  Hwy.  67  north  to 
U.S.  Hwy  136;  east  to  the  Steamboat 
Trace  (Trace);  north  to  Federal  Levee  R- 
562;  north  and  west  to  the  Trace/ 
Burlington  Northern  Railroad  right-of- 
way;  north  to  NE  Hvry  2;  west  to  U.S. 
Hwy  75;  north  to  NE  Hwy.  2;  west  to  NE 
Hwy.  43;  north  to  U.S.  Hwy.  34;  east  to 
NE  Hwy.  63;  north  and  west  to  U.S. 
Hwy.  77;  north  to  NE  Hwy.  92;  west  to 
U.S.  Hwy.  81;  south  to  NE  Hwy.  66; 
west  to  NE  Hv^.  14;  south  to  U.S.  Hwy 
34;  west  to  NE  Hwy.  2;  south  to  U.S. 
Hwy.  1-80;  west  to  Gunbarrrel  Rd.  (Hall/ 
Hamilton  County  line);  south  to  Giltner 
Rd.;  west  to  U.S.  Hwy.  281;  south  to 
U.S.  Hwry.  34;  west  to  NE  Hwy  10;  north 
to  County  Road  "R"  (Kearney  County) 
and  County  Road  #742  (Phelps  County); 
west  to  County  Road  #438  (Gosper 
County  line);  south  along  County  Road 
#438  (Gosper  County  line)  to  County 
Road  #726  (Fumas  County  Line);  east  to 
Count}  Road  #438  (Harlan  County 
Line);  south  to  U.S.  Hwy  34;  south  and 
west  to  U.S.  Ilwy.  136;  east  to  NE  Hwy. 
10;  south  to  the  Kansas-Nebraska  State 
line. 

Low  Plains  Zone  3:  The  area  east  of 
the  High  Plains  Zone,  excluding  Low 
Plains  Zone  1,  north  of  Low  Plains  Zone 
2. 

Low  Plains  Zone  4:  The  area  east  of 
the  High  Plains  Zone  and  south  of  Zone 
2 

New  Mexico  (Central  Flyway  Portion) 

North  Zone:  That  portion  of  the  State 
north  of  1-40  and  U.S.  54. 

South  Zone:  The  remainder  of  New 
Mexico. 

North  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  south  and  west  of  a  line  from  the 
South  Dakota  State  line  along  U.S.  83 
and  1-94  to  ND  41,  north  to  U.S.  2,  west 
to  the  Williams/Divide  County  line, 
then  north  along  the  County  line  to  the 
Canadian  border. 

Low  Plains:  The  remainder  of  North 
Dakota. 


Oklahoma 

High  Plains  Zone:  The  Counties  of 
Beaver,  Cimarron,  and  Texas. 

Low  Plains  Zone  1 :  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
north  of  a  line  extending  eaist  from  the 
Texas  State  line  along  OK  33  to  OK  47, 
east  along  OK  47  to  U.S.  183,  south 
along  U.S.  183  to  1-40,  east  along  1-40 
to  U.S.  177,  north  along  U.S.  177  to  OK 
33,  west  along  OK -33  to  1-35,  north 
along  1-35  to  U.S.  412.  west  along  U.S. 
412  to  OK  132,  then  north  aloi^  OK  132 
to  the  Kansas  State  line. 

Low  Plains  Zone  2:  The  remainder  of 
Oklahoma. 

South  Dakota  ' 

High  Plains  Unit:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
North  Dakota  State  Une  and  extending 
south  along  U.S.  83  to  U.S.  14,  east 
along  U.S.  14  to  Blunt-Canning  Road  in 
Blunt,  south  along  Blunt-Canning  Road 
to  SD  34,  east  to  SD  47,  south  to  1-90, 
east  to  SD  47,  south  to  SD  49,  south  to 
Colome  and  then  continuing  south  on 
U.S.  183  to  the  Nebraska  State  line. 

North  Zone;  That  portion  of 
northeastern  South  Dakota  east  of  .the 
High  Plains  Unit  and  north  of  a  line 
extending  east  along  U.S.  212  to  the 
Minnesota  State  line. 

South  Zone:  That  portion  of  Gregory 
County  east  of  SD  47,  Charles  Mix 
County  south  of  SD  44  to  the  Douglas 
County  line,  south  on  SD  50  to  Geddes, 
east  on  the  Geddes  Hwy.  to  U.S.  281, 
south  on  U.S.  281  and  U.S.  18  to  SD  50, 
south  and  east  on  SD  50  to  Bon  Homme 
County  line,  the  Counties  of  Bon 
Homme,  Yankton,  and  Clay  south  of  SD 
50,  and  Union  County  south  and  west 
ofSD50andI-29. 

Middle  Zone:  The  remainder  of  South 
Dakota. 

Texas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Oklahoma  State  Une  along  U.S. 
183  to  Vernon,  south  along  U.S.  283  to 
Albany,  south  along  TX  6  to  TX  351  to 
Abilene,  south  along  U.S.  277  to  Del 
Rio,  then  south  along  the  Del  Rio 
International  Toll  Bridge  access  road  to 
the  Mexico  border. 

Low  Plains  North  Zone:  That  portion 
of  northeastern  Texas  east  of  the  High 
Plains  Zone  and  north  of  a  line 
beginning  at  the  International  Toll 
Bridge  south  of  Del  Rio,  then  extending 
east  on  U.S.  90  to  San  Antonio,  then 
continuing  east  on  I-IO  to  the  Louisiana 
State  line  at  Orange,  Texas. 

Low  Plains  South  Zone:  The 
remainder  of  Texas. 
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Wyoming  (Central  Flyway  portion) 

Zone  1 :  The  Counties  of  Converse, 
Goshen,  Hot  Springs,  Natrona,  Platte, 
and  Washakie;  and  the  portion  of  Park 
County  east  of  the  Shoshone  National 
Forest  boundary  and  south  of  a  line 
beginning  where  the  Shoshone  National 
Forest  boundary  meets  Park  County 
Road  SVC,  east  along  Park  County  Road 
SVC  to  Park  County  Road  lAB, 
continuing  east  along  Park  County  Road 
lAB  to  Wyoming  Highway  120,  north 
along  WY  Highway  120  to  WY  Highway 
294,  south  along  WY  Highway  294  to 
Lane  9,  east  along  Lane  9  to  Powel  and 
WY  Highway  14A,  and  finally  east  along 
WY  Highway  14A  to  the  Park  County 
and  Big  Horn  County  line. 

Zone  2:  The  remainder  of  Wyoming. 

Pacific  Flyway 

Arizona — Game  Management  Units 
(GMU)  as  follows: 

South  Zone:  Those  portions  of  GMUs 
6  and  S  in  Yavapai  County,,  and  GMUs 
10andl2B-45. 

North  Zone:  GMUs  1-5,  those 
portions  of  GMUs  6  and  S  within 
Coconino  Coxmty,  and  GMUs  7,  9, 12A. 

California 

Northeastern  Zone:  In  that  portion  of 
California  lying  east  and  north  of  a  line 
beginning  at  the  intersection  of  the 
Klamath  River  with  the  California- 
Oregon  line;  south  and  west  along  the 
Klamath  River  to  the  mouth  of  Shovel 
Creek;  along  Shovel  Creek  to  its 
intersection  with  Forest  Service  Road 
46N05  at  Burnt  Camp;  west  to  its 
junction  with  Forest  Service  Road 
46N10;  south  and  east  to  its  Junction 
with  Courrty  Road  7K007;  south  and 
west  to  its  junction  with  Forest  Service 
Road  45N22;  south  and  west  to  its 
jimction  with  Highway  97  and  Grass 
Lake  Summit;  south  along  to  its  jimction 
with  Interstate  5  at  the  town  of  Weed; 
south  to  its  junction  with  Highway  89; 
east  and  south  along  Highway  89  to 
Main  Street  Greenville;  north  and  east  to 
its  junction  with  North  Valley  Road; 
south  to  its  junction  of  Diamond 
Mountain  Road;  north  and  east  to  its 
jimction  with  North  Arm  Road;  south 
afld  west  to  the  junction  of  North  Valley 
Road;  south  to  the  junction  with 
Arlington  Road  (A22);  west  to  the 
junction  of  Highway  89;  south  and  west 
to  the  junction  of  Highway  70;  east  on 
Highway  70  to  Highway  395;  south  and 
east  on  Highway  395  to  the  point  of 
intersection  with  the  California-Nevada 
State  line;  north  along  the  California- 
Nevada  State  line  to  the  junction  of  the 
Califomia-Nevada-Oregon  State  lines; 
west  along  the  California-Oregon  State 
line  to  the  point  of  origin. 


Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Comnties  east  of  a  line 
extending  irpm  the  Nevada  State  line 
south  along  fS.  95  to  Vidal  Junction; 
south  on  a  riad  known  as  "Aqueduct 
Road"  in  San  Bernardino  County 
through  the  town  of  Rice  to  the  San 
Bernardino-Riverside  County  line;  south 
on  a  road  knbwn  in  Riverside  County  as 
the  "Desert  Center  to  Rice  Road"  to  the 
town  of  Des<  rt  Center;  east  31  miles  on 
I-IO  to  the  V  ^iley  Well  Road;  south  on 
this  road  to  '  Viley  Well;  southeast  along 
the  Anny-M  Ipitas  Road  to  the  Blythe, 
Brawley,  Dayis  Lake  intersections;  south 
on  the  Blyth^-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  '  J.S.  80;  east  seven  miles  on 
U.S.  80  to  th }  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Alj  odones,  Mexico. 

Southern .  'one:  That  portion  of 
southern  Caftfomia  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extenaing  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  thejCity  of  Santa  Maria;  east  on 
CA  166  to  cA  99;  south  on  CA  99  to  the 
crest  of  the  llehachapi  Mountains  at 
Tejon  Pass;  aast  and  north  along  the 
crest  of  the  llehachapi  Mountains  to  CA 
178  at  Walk*  Pass;  east  on  CA  178  to 
U.S.  395  at  t  le  toWn  of  Inyokem;  south 
on  U.S.  395  0  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  th ;  Nevada  State  line. 

Southern  i  an  Joaquin  Valley 
Temporary  2  one:  All  of  Kings  and 
Tulare  Coun  ies  and  that  portion  of 
Kern  County  north  of  the  Southern 
Zone. 

Balance-o^  the-State  Zone:  The 
remainder  oi  California  not  included  in 
the  Northeasiem,  Southern,  and 
Colorado  Ri\  er  Zones,  and  the  Southern 
San  Joaquin  /alley  Temporary  Zone. 

Idaho 

Zone  1 :  Im  ludes  all  lands  and  waters 
within  the  F(  (rt  Hall  Indian  Reservation, 
including  pr  vate  inholdings;  Bannock 
County;  Binj  ham  County,  except  that 
portion  with  n  the  Blackfoot  Reservoir 
drainage;  an«  Power  County  east  of  ID 
37  and  ID  39 

Zone  2:  In*  ;ludes  the  following 
Counties  or  jiortions  of  Counties: 
Adams;  Bear  Lake;  Benewah;  Bingham 
within  the  B  ackfoot  Reservoir  drainage; 
those  portio4s  of  Blaine  west  of  ID  75, 
south  and  east  of  U.S.  93,  and  between 
ED  75  and  U.  >.  93  north  of  U.S.  20 
outside  the  S  Liver  Creek  drainage; 
Bonner;  Bom  leville;  Boundary;  Butte; 
Camas;  Carib  ou  except  the  Fort  Hall 
Indian  Reser  nation;  Cassia  within  the 
Minidoka  Na  tional  Wildlife  Refuge; 
Clark;  Clearv  ater;  Custer;  Elmore  within 


the  Camas  Creek  drainage;  Franklin; 
Fremont;  Idaho;  Jefferson;  Kootenai; 
Latah;  Lemhi;  Lewis;  Madison;  Nez 
Perce;  Oneida;  Power  within  the 
Minidoka  National  Wildlife  Refuge; 
Shoshone;  Teton;  and  Valley  Counties. 

Zone  3:  Includes  the  following 
Counties  or  portions  of  Counties:  Ada; 
Blaine  between  ID  75  and  U.S.  93  south 
of  U.S.  20  and  that  additional  area 
between  ID  75  and  U.S.  93  north  of  U.S. 
20  within  the  Silver  Creek  drainage; 
Boise;  Canyon;  Cassia  except  within  the 
Minidoka  National  Wildlife  Refuge; 
Elmore  except  the  Camas  Creek 
drainage;  Gem;  Gooding;  Jerome; 
Lincoln;  Minidoka;  Owyhee;  Payette; 
Power  west  of  ID  37  and  ID  39  except 
that  portion  within  the  Minidoka 
National  Wildlife  Refuge;  Twin  Falls; 
and  Washington  Counties.  ' 

Nevada 

Lincoln  and  Clark  County  Zone:  All  of 
Clark  and  Lincoln  Counties. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

Oregon 

Zone  1:  Clatsop,  Tillamook,  Lincoln, 
Lane,  Douglas,  Coos,  Curry,  Josephine, 
Jackson,  Liim,  Benton,  Polk,  Marion, 
Yamhill,  Washington,  Columbia, 
Multnomah,  Clackamas,  Hood  River, 
Wasco,  Sherman,  Gilliam,  Morrow  and  • 
Umatilla  Counties. 

Columbia  Basin  Mallard  Management 
Unit:  Gilliam,  Morrow,  and  Umatilla 
Counties. 

Zone  2:  The  remainder  of  the  State. 

Utah 

Zone  1 :  All  of  Box  Elder,  Cache, 
Daggett,  Davis,  Duchesne,  Morgan,  Rich, 
Salt  Lake,  Summit,  Unitah,  Utah, 
Wasatch,  and  Weber  Counties,  and  that 
part  of  Toole  County  north  of  1-80. 

Zone  2:  The  remainder  of  Utah. 

Washington 

East  Zone:  All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  Coimty. 

Columbia  Basin  Mallard  Management 
Unit:  Same  as  Eastt  Zone. 

West  Zone:  All  areas  to  the  west  of  the 
East  Zone. 

Geese  . 
Atlantic  Flyway 

Coimecticut 

NAP  L-Unit:  That  portion  of  Fairfield 
County  north  of  Interstate  95  and  that 
portion  of  New  Haven  County:  starting 
at  1-95  bridge  on  Housatonic  River; 
north  of  Interstate  95;  west  of  Route  10 
to  the  intersection  of  Interstate  691;  west 
along  Interstate  691  to  Interstate  84; 
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west  and  south  on  Interstate  84  to  Route 
67;  north  along  Route  67  to  the 
Litchfield  Coimty  line,  then  extending 
west  along  the  Litchfield  County  line  to 
the  Shepaug  River,  then  south  to  the 
intersection  of  the  Litchfield  and 
Fairfield  Coimty  lines. 

NAP  H-Unit:  All  of  the  rest  of  the 
State  not  included  in  the  AP  or  NAP- 
L  descriptions. 

AP  Unit:  Litchfield  County  and  the 
portion  of  Hartford  County,  west  of  a 
line  beginning  at  the  Massachusetts 
State  line  in  Suffield  and  extending 
south  along  Route  159  to  its  intersection 
with  Route  91  in  Hartford,  and  then 
extending  south  along  Route  91  to  its 
intersection  with  the  Hartford/ 
Middlesex  Coimty  line. 

South  Zone:  Same  as  for  ducks.: 

North  Zone:  Same  as  for  ducks. 

Maryland 

SJBP  Zone:  Allegany,  Carroll, 
Frederick,  Garrett,  Washington  Counties 
and  the  portion  of  Montgomery  County 
south  of  Interstate  270  and  west  of 
Interstate  495  to  the  Potomac  River. 

AP  Zone:  Remainder  of  the  State. 

Massachusetts 

NAP  Zone:  Central  Zone  (same  as  for 
ducks)  and  that  portion  of  the  Coastal 
Zone  that  lies  north  of  route  139  from 
Green  Harbor. 

AP  Zone:  Remainder  of  the  State. 

Special  Late  Season  Area:  That 
portion  of  the  Coastal  Zone  (see  duck 
zones)  that  lies  north  of  the  Cape  Cod 
Canal  and  east  of  Route  3,  north  to  the 
New  Hampshire  line. 

New  Hampshire:  Same  zones -as  for 
ducks. 

New  Jersey 

North — that  portion  of  the  State 
within  a  continuous  line  that  runs  east 
along  the  New  York  State  boundary  line 
to  the  Hudson  River;  then  south  along 
the  New  York  State  boundary  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  Route  287;  then  west 
along  Route  287  to  its  intersection  with 
Route  206  in  Bedminster  (Exit  18);  then 
north  along  Route  206  to  its  intersection 
with  Route  94:  then  west  along  Route  94 
to  the  tollbridge  in  Columbia;  then  north 
along  the  Pennsylvania  State  boundary 
in  the  Delaware  River  to  the  beginning 
point. 

South — that  portion  of  the  State 
within  a  continuous  line  that  runs  west 
from  the  Atlantic  Ocean  at  Ship  Bottom 
along  Route  72  to  Route  70;  then  west 
along  Route  70  to  Route  206;  then  south 
along  Route  206  to  Route  536;  then  west 
along  Route  536  to  Route  322;  then  west 
along  Route  322  to  Route  55;  then  south 


along  Route  55  to  Route  553  (Buck 
Road);  then  south  along  Route  553  to 
Route  40;  then  east  along  Route  40  to 
route  55;  then  south  along  Route  55  to 
Route  552  (Sherman  Avenue);  then  west 
along  Route  552  to  Cannel  Road;  then 
south  along  Carmel  Road  to  Route  49; 
then  east  along  Route  49  to  Route  555; 
then  south  along  Route  555  to  Route 
553;  then  east  along  Route  553  to  Route 
649;  then  north  along  Route  649  to 
Route  670;  then  east  along  Route  670  to 
Route  47:  then  north  along  Route  47  to 
Route  548;  then  east  along  Route  548  to 
Route  49;  then  east  along  Route  ^9  to 
Route  50;  then  south  along  Route  50  to 
Route  9;  then  south  along  Route  9  to 
Route  625  (Sea  Isle  City  Boulevard); 
then  east  along  Route  625  to  the  Atlantic 
Ocean;  then  north  to  the  beginning 
point. 

New  York 

Lake  Champlain  Area:  that  area  east 
and  north  of  a  continuous  line 
extending  along  Route  11  from  the  New 
York-Canada  boundary  south  to  Route 
9B,  south  along  Route  9B  to  Route  9, 
south  along  Route  9  to  Route  22  south 
of  Keeseville,  south  along  Route  22  to 
the  west  shore  of  South  Bay  along  and 
around  the  shoreline  of  South  Bay  to 
Route  22  on  the  east  shore  of  South  Bay, 
southeast  along  Route  22  to  Route  4, 
northeast  along  Route  4  to  the  New 
York- Vermont  State  line. 

St.  Lawrence  Area:  New  York  State 
Wildlife  Management  Units  (WMUs): 
6A,  6C,  and  6H. 

Northeast  Area:  that  area  north  of  a 
continuous  line  extending  from  Lake 
Ontario  east  along  the  north  shore  of  the 
Salmon  River  to  Interstate  81 ,  south 
along  Interstate  Route  81  to  Route  31, 
east  along  Route  31  to  Route  13,  north 
along  Route  13  to  Route  49,  east  along 
Route  49  to  Route  365,  east  along  Route 
365  to  Route  28,  east  along  Route  28  to 
Route  29,  east  along  Route  29  to 
Interstate  Route  87,  north  along 
Interstate  Route  87  to  Route  9  (at  Exit 
20),  north  along  Route  9  to  Route  149, 
east  along  Route  149  to  Route  4,  north 
along  Route  4  to  the  New  York- Vermont 
boundary,  excluding  the  Lake 
Champlain  and  St.  Lawrence  Areas. 

Southwest  Area:  consists  of  the 
following  WMUs:  9C,  9G,  9H.  9J,  9K, 
9M,  9N,  and  9R;  that  part  of  WMU  9A 
lying  south  of  a  continuous  line 
extending  from  the  New  York-Ontario 
boundary  east  along  Interstate  Route  190 
to  State  Route  31,  then  east  along  Route 
31  to  Route  78  in  Lockport;  that  part  of 
WMU  9F  lying  in  Erie  County;  and  that 
part  of  WMU  8G  lying  south  and  west 
of  a  continuous  line  extending  from 
WMU  9F  east  along  the  NYS  Thniway 


to  Exit  48  in  Batavia,  then  south  along 
State  Route  98  to  WMU  9H. 

South  Central  Area:  consists  of  the 
following  WMUs:  3A,  3C.  3H,  3K,  3N, 
3P,  3R,  4G.  4H,  4N.  40,  4P,  4R.  4W,  4X. 
7R,  7S.  8T,  8W.  8X,  8Y,  9P,  98,  9T,  9W, 
9X,  and  9Y;  that  part  of  WMU  3G  lying 
in  Putnam  County;  that  part  of  WMU  3S 
lying  northwest  of  Interstate  Route  95; 
and  that  part  of  WMU  7M  lying  south 
of  a  continuous  line  extending  from  IR 
81  at  Cortland  east  along  41  Route  to 
Route  26,  then  north  along  Route  26  to 
Route  23,  then  east  along  Route  23  to 
Route  8  at  South  New  Berlin. 

West  Central  Area:  that  area  west  of 
a  continuous  Une  extending  frtim  Lake 
Ontario  east  along  the  north  shore  of  the 
Salmon  River  to  Interstate  Route  81  and 
then  south  along  Interstate  Route  81  to 
the  New  York-Pennsylvania  boundary, 
excluding  the  Southwest  and  South 
Central  Areas. 

East  Central  Area:  that  area  east  of 
Interstate  81  that  is  south  of  a 
continuous  line  extending  from 
Interstate  Route  81  east  along  Route  31 
to  Route  13,  north  along  Route  13  to 
Route  49,  east  along  Route  49  to  Route 
365,  east  along  Route  365  to  Route  28, 
east  along  Route  28  to  Route  29,  east 
along  Route  29  to  Interstate  Route  87, 
north  along  Interstate  Route  87  to  Route 
9  (at  Exit  20),  north  along  Route  9  to 
Route  149,  east  along  Route  149  to 
Route  4,  north  along  Route  4  to  the  New 
York- Vermont  bouiidary,  and  northwest 
of  Interstate  Route  95  in  Westchester 
County,  excluding  the  South  Central 
Area. 

Western  Long  Island  Area:  that  area  of 
Westchester  Coimty  and  its  tidal  waters 
southeast  of  Interstate  Route  95  and  that 
area  of  Nassau  and  Suffolk  Counties 
lying  west  of  a  continuous  line 
extending  due  south  from  the  New 
York-Connecticut  boundary  to  the 
northern  end  of  Sound  Road  (near 
Wading  River),  then  south  along  Sound 
Road  to  North  Country  Road,  then  west 
along  North  Country  Road  to  Randall 
Road,  then  south  along  Randall  Road  to 
State  Route  2 5 A,  then  west  along  Route 
25A  to  the  William  Floyd  Parkway 
(County  Route  46),  then  south  along 
William  Floyd  Parkway  to  Fire  Island 
Beach  Road,  then  due  south  to 
International  waters. 

Eastern  Long  Island  Area:  that  area  of 
Suffolk  County  that  is  not  part  of  the 
Western  Long  Island  Area. 

Special  Late  Hunting  Area:  consists  of 
that  area  of  Westchester  County  lying 
southeast  of  Interstate  Route  95  and  diat 
area  of  Nassau  and  Suffolk  Counties 
lying  north  of  State  Route  25 A  and  west 
of  a  continuous  line  extending 
northward  bom  State  Route  25A  along 
Randall  Road  (near  Shoreham)  to  North 


Country  Road,  then  east  to  Sound  Road 
and  then  north  to  Long  Island  Sound 
and  then  due  north  to  the  New  York- 
Connecticut  boundary, 

North  Carolina 

SJBP  Hunt  Zone:  hicludes  the 
following  counties  or  portions  of 
counties:  Anson,  Cabarrus,  Chatham, 
Davidson,  Durham,  Halifax  (that  portion 
east  of  NC  903),  Iredell  (that  portion 
south  of  Interstate  40),  Montgomery 
(that  portion  west  of  NC  109), 
Northampton  (all  of  the  county  with  the 
exception  of  that  portion  that  is  both 
north  of  U:S.  158  and  east  of  NC  35), 
Richmond  (that  portion  south  of  NC  73 
and  WMt  of  U.S.  220  and  north  of  U.S. 
74),  Rowan,  Stanly,  Union,  and  Wake. 

RP  Hunt  Zone:  Includes  the  following 
coimties  or  portions  of  counties: 
Alamance,  Alleghany,  Alexander,  Ashe, 
Aveiy,  Beaufort,  Bertie  (that  portion 
south  and  west  of  a  line  formed  by  NC 
45  at  the  Washington  Co.  line  to  U.S.  17 
in  Midway,  U.S.  17  in  Midway  to  U.S. 
13  in  Windsor,  U.S.  13  in  Windsor  to 
the  Hertford  Co.  line).  Bladen, 
Brunswick,  Buncombe.  Burke,  Caldwell, 
Carteret,  Caswell,  Catawba,  Cherokee, 
Clay.  Cleveland,  Columbus,  Craven, 
Cumberland,  Davie,  Duplin,  Edgecombe, 
Forsyth,  Franklin,  Gaston,  Gates, 
Graham,  Granville,  Greene,  Guilford. 
Halifax  (that  portion  west  of  NC  903). 
Harnett,  Haywood.  Henderson,  Hertford, 
Hoktf,  Iredell  (that  portion  north  of 
Interstate  40).  Jackson.  Johnston.  Jones, 
Lee.  Lenoir,  Lhicoln.  McDowell.  Macon, 
Madison.  Martin,  Mecklenburg. 
Mitchell.  Montgomery  (that  portion  that 
is  east  of  NC  109).  Moore.  Nash,  New 
Hanover,  Onslow,  Orange,  Pamlico, 
Pender,  Person,  Pitt,  Polk,  Randolph, 
Richmond  (all  of  the  coimty  with 
exception  of  that  portion  that  is  south  of 
NC  73  and  west  of  U.S.  220  and  north 
of  U.S.  74).  Robeson.  Rockingham, 
Rutherford,  Sampson.  Scotland,  Stokes. 
Surry.  Swain,  Transylvania,  Vance, 
Warren,  Watauga,  Wayne,  Wilkes, 
Wilson,  Yadkin,  and  Yancey. 

Northeast  Hunt  Unit:  Includes  the 
following  coimties  or  portions  of 
counties:  Bertie  (that  portion  north  and 
east  of  a  line  formed  by  NC  45  at  the 
Washington  County  line  to  U.S.  17  in 
Midway,  U.S.  17  in  Midway  to  U.S.  13 
in  Windsor,  U.S.  13  in  Windsor  to  the 
Hertford  Co.  line),  Camden,  Chowan, 
Currituck,  Dare^Hyde,  Northampton 
(that  portion  that  is  both  north  of  U.S. 
158  and  east  of  NC  35),  Pasquotank, 
Perquimans,  Tyrrell,  and  Washington. 

Pennsylvania 

Resident  Canada  Goose  Zone:  All  of 
Pennsylvania  except  for  Crawford,  Erie, 
and  Mercer  Coimties  and  the  area  east 
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of  1-83  from  jthe  Maryland  State  line  to 
the  intersect:  on  of  U.S.  Route  30  to  the 
intersection  pf  SR  441  to  the 
intersection  of  1-283,  east  of  1-283  to  I- 
83,  east  of  I-B3  to  the  intersection  of  I- 
81,  east  of  I-Bl  to  the  intersection  of 
U.S.  Route  322.  east  of  U.S.  Route  322 
to  the  inters*  ction  of  SR  147,  east  of  SR 
147  to  the  intersection  of  1-180,  east  of 
1-180  to  the  intersection  of  U.S.  Route 
220,  east  of  I  .S.  Route  220  to  the  New 
York  State  IL  le. 

SfBP  Zone  Erie,  Mercer  and  Crawford 
Counties,  ex(  ;ept  for  the  Pymatuning 
Zone  (the  an  a  south  of  SR  198  from  the 
Ohio  State  li^e  to  the  intersection  of  SR 
18  to  the  intersection  of  U.S.  Route  322/ 
SR  18,  to  theiintersection  of  SR  3013, 
south  to  the  Crawford/Mercer  Coimty 
line). 

PymatuniiK  Zone:  The  area  south  of 
SR  198  from  the  Ohio  State  line  to  the 
intersection  if  SR  18  to  the  intersection 
of  U.S.  Routd  322/SR  18,  to  the 
intersection  if  SR  3013,  south  to  the 
Crawford/Mmcer  County  line. 

AP  Zone:  The  area  east  of  1-83  frt)m 
the  Marylanq  State  line  to  the 
intersection  Af  U.S.  Route  30  to  the 
intersection  ^f  SR  441  to  the 
intersection  of  1-283,  east  of  1-283  to  I- 
83,  east  of  1-13  to  the  intersection  of  I- 
81,  east  of  l-kl  to  the  intersection  of 
U.S.  Route  322,  east  of  U.S.  Route  322 
to  the  interseption  of  SR  147,  east  of  SR 
147  to  the  intersection  of  1-180,  east  of 
1-180  to  the  i  atersection  of  U.S.  Route 
220,  east  of  I  .S.  Route  220  to  the  New 
York  State  lii  le. 

Special  Late  Canada  Goose  Season 
Area:  The  SJfP  zone  (excluding  the 
Pymatuning  $one)  and  the  northern 
portion  of  th^  AP  zone  defined  as  east 
of  U.S.  Route  220  from  the  New  York 
State  line,  eai  it  of  U.S.  Route  220  to  the 
intersection  (  f  1-180,  east  of  1-180  to  the 
intersection  <  f  SR  147,  east  of  SR  147  to 
the  intersecti  m  of  U.S.  Route  322,  east 
of  U.S.  Route  322  to  the  intersection  of 
1-81,  north  of  1-81  to  the  intersection  of 
1-80,  and  north  of  1-80  to  the  New 
Jersey  State  1  ne. 

Rhode  Islanc  ^'^ 

Special  Ai\ «  for  Canada  Geese:  Kent 
and  Providerice  Counties  and  portions 
of  the  towns  t)f  Exeter  and  North 
Kingston  witi  lin  Washington  County 
(see  State  reg  ilations  for  detailed 
descriptions) 

South  Carolii  \a 

Canada  Goose  Area:  Statewide  except 
for  Clarendon  County  and  that  portion 
of  Lake  Maric^n  in  Orangeburg  County 
and  Berkeley  County. 

Vermont:  S  ame  zones  as  for  ducks. 


Virginia 

AP  Zone:  The  area  east  and  south  of 
the  following  line — ^the  Stafford  Coimty 
line  from  the  Potomac  River  west  to 
Interstate  95  at  Fredericksburg,  then 
south  along  Interstate  95  to  Petersburg, 
then  Route  460  (SE)  to  City  of  Suffolk, 
then  south  along  Route  32  to  the  North 
Carolina  line. 

SfBP  Zone:  The  area  to  the  west  of  the 
AP  Zone  boundary  and  east  of  the 
following  line:  the  "Blue  Ridge" 
(mountain  spine)  at  the  West  Virginia- 
Virginia  Border  (Loudoun  County — 
Clarke  County  line)  south  to  Interstate 
64  (the  Blue  Ridge  line  follows  county 
borders  along  the  western  edge  of 
Loudoun-Fauquier-Rappahannock- 
Madison-Greene- Albemarle  and  into 
Nelson  Counties),  then  east  along 
Interstate  Rt.  64  to  Route  15,  then  south 
along  Rt.  15  to  the  North  Carolina  line. 

RP  Zone:  The  remainder  of  the  State 
west  of  the  SJBP  Zone. 

Back  Bay  Area:  The  waters  of  Back 
Bay  and  its  tributaries  and  the  marshes 
adjacent  thereto,  and  on  the  land  and 
marshes  between  Back  Bay  and  the 
Atlantic  Ocean  from  Sandbridge  to  the 
North  Carolina  line,  and  on  and  along 
the  shore  of  North  Landing  River  and 
the  marshes  adjacent  thereto,  and  on 
and  along  the  shores  of  Binson  Inlet 
Lake  (formerly  known  as  Lake 
Tecumseh)  and  Red  Wing  Lake  and  the 
marshes  adjacent  thereto. 

West  Virginia:  Same  zones  as  for 
ducks. 

Mississippi  Flyway 

Alabama:  Same  zones  as  for  ducks, 
but  in  addition: 

SfBP  Zone:  That  portion  of  Morgan 
County  east  of  U.S.  Highway  31,  north 
of  State  Highway  36,  and  west  of  U.S. 
231;  that  portion  of  Limestone  County 
south  of  U.S.  72;  and  that  portion  of 
Madison  County  south  of  Swancott 
Road  and  west  of  Triana  Road. 

Arkansas:  Northwest  Zone:  Benton, 
Carroll,  Baxter,  Washington,  Madison. 
Newton,  Crawford,  Van  Buren,  Searcy, 
Sebastion,  Scott,  Franklin,  Logan, 
Johnson,  Pope,  Yell,  Conway,  Perry, 
Faulkner.  Pulaski^  Boone,  and  Marion 
Counties. 

Illinois:  Same  zones  as  for  ducks,  but 
in  addition: 

North  Zone:  Northern  Illinois  Quota 
Zone:  The  Counties  of  McHenry,  Lake, 
Kane,  DuPage.  and  those  portions  of 
LaSalle  and  Will  Coimties  north  of 
Interstate  Highway  80. 

Central  Zone:  Central  Illinois  Quota 
Zone:  The  Coui^ties  of  Woodford. 
Peoria,  Knox,  Fulton,  Tazewell,  Mason, 
Cass,  Morgan,  Pike,  Calhoun,  and  Jersey, 
and  those  portions  of  Grundy,  LaSalle 
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and  Will  Counties  south  of  Interstate 
Highway  80. 

South  Zone:  Southern  Illinois  Quota 
Zone:  Alexander,  Jackson,  Union,  and 
Williamson  Counties. 

Indiana:  Same  zones  as  for  ducks,  but 
in  addition: 

SfBP  Zone:  Jasper,  LaGrange,  LaPorte, 
Starke,  and  Steuben  Coimties,  and  that 
portion  of  the  Jasper-Pulaski  Fish  and 
Wildlife  Area  in  Pulaski  Coxmty. 

Iowa:  Same  zones  as  for  ducKs. 

Kentucky 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
Tennessee  State  line  at  Fulton  and 
extending  north  along  the  Purchase 
Parkway  to  Interstate  Highway  24,  east 
along  1-24  to  U.S.  Highway  641.  north 
along  U.S.  641  to  U.S.  60,  northeast 
along  U.S.  60  to  the  Henderson  County 
line,  then  south,  east,  and  northerly 
along  the  Henderson  County  line  to  the 
Indiana  State  line. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  line  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 
north  along  the  Mississippi  River  and 
along  the  low-water  mark  of  the  Ohio 
•River  on  the  Illinois  shore  to  the 
Ballard-McCracken  County  line,  south 
along  the  county  line  to  Kentucky 
Highway  358,  south  along  Kentucky  358 
to  U.S.  Highway  60  at  LaCenter;  then 
southwest  along  U.S.  60  to  the  northeast 
city  limits  of  Wickliffe. 

Henderson-Union  Reporting  Area: 
Henderson  County  and  that  portion  of 
Union  County  widiin  the  Western  Zone. 

Pennyroyal/Coalfield  Zone:  Butler, 
Daviess,  Ohio,  Simpson,  and  Warren 
Counties  and  all  counties  lying  west  to 
the  boundary  of  the  Western  Goose 
Zone. 

Michigan 

KfVP  Zone:  The  MVP  Zone  consists  of 
an.  area  north  and  west  of  the  point 
beginning  at  the  southwest  comer  of 
Branch  county,  north  continuing  along 
the  western  border  of  Branch  and 
Calhoim  counties  to  the  northwest 
comer  of  Calhoun  county,  then  easterly 
to  the  southwest  comer  of  Eaton  county, 
then  northerly  to  the  southern  border  of 
Ionia  County,  then  easterly  to  the 
southwest  comer  of  Clinton  Couinty, 
then  northerly  along  the  western  border 
of  Clinton  Coimty  continuing  northerly 
along  the  county  border  of  Gratiot  and 
Montcalm  Counties  to  the  southern 
border  of  Isabella  Coimty,  then  easterly 
to  the  southwest  corner  of  Midland 
County,  then  northerly  along  the  west 
Midland  County  border  to  Highway  M- 
20,  then  easterly  to  U.S.  Highway  10, 


then  easterly  to  U.S.  Interstate  75  /  U.S. 
Highway  23,  then  northerly  along  1-75 
/  U.S.  23  to  the  U.S.  23  exit  at  Standish, 
then  easterly  on  U.S.  23  to  the 
centerUne  of  the  Au  Gres  River,  then 
southerly  along  the  centerline  of  the  Au 
Gres  River  to  Saginaw  Bay,  then  on  a 
line  directly  east  10  miles  into  Saginaw 
Bay,  and  from  that  point  en  a  line 
directly  northeast  to  the  Canadian 
border. 

SJBP  Zone  is  the  rest  of  the  State,  that 
area  south  and  east  of  the  boimdary 
described  above. 

Tuscola/Huron  Goose  Management 
Unit  (GMU):  Those  portions  of  Tuscola 
and  Huron  Counties  bounded  on  the 
south  by  Michigan  Highway  138  and 
Bay  City  Road,  on  the  east  by  Colwood 
and  Bay  Port  Roads,  on  the  north  by 
Kilmanagh  Road  and  a  line  extending 
directly  west  off  the  end  of  Kilmanagh 
Road  into  Saginaw  Bay  to  the  west 
boundary,  and  on  the  west  by  the 
Tuscola-Bay  County  line  and  a  line 
extending  directly  north  off  the  end  of 
the  Tuscola-Bay  County  line  into 
Saginaw  Bay  to  the  north  boundary. 

Allegan  County  GMU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 
Highway  196  in  Lake  Town  Township 
and  extending  easterly  along  136th 
Avenue  to  Michigan  Highway  40, 
southerly  along  Michigan  40  through 
the  city  of  Allegan  to  108th  Avenue  in 
Trowbridge  Township,  westerly  along 
108th  Avenue  to  46th  Street,  northerly 
Vz  mile  along  46th  Street  to  109th 
Avenue,  westerly  along  109th  Avenue  to 
1-196  in  Casco  Township,  then 
northerly  along  1-196  to  the  point  of 
beginning. 

Saginaw  County  GMU:  That  portion  of 
Saginaw  County  bounded  by  Michigan 
Highway  46  on  the  north;  Michigan  52 
on  the  west;  Michigan  57  on  the  south; 
and  Michigan  13  on  the  east. 

Muskegon  Wastewater  GMU:  That 
portion  of  Muskegon  County  within  the 
boundaries  of  the  Muskegon  County 
wastewater  system,  east  of  the 
Muskegon  State  Game  Area,  in  sections 
5,  6,  7,  8.  17, 18, 19,  20,  29.  30.  and  32, 
TlON  R14W.  and  sections  1,  2. 10, 11, 
12. 13, 14,  24.  and  25.  TlON  R15W.  as 
posted. 

Special  Canada  Goose  Seasons: 
Southern  Michigan  GMU:  That  portion 
of  the  State,  including  the  Great  Lakes 
and  interconnecting  waterways  and 
excluding  the  Allegan  County  GMU. 
south  of  a  line  beginning  at  the  Ontario 
border  at  the  Bluewater  Bridge  in  the 
city  of  Port  Huron  and  extending 
westerly  and  southerly  along  Interstate 
Highway  94  to  1-69,  westerly  along  1-69 
to  Michigan  Highway  21,  westerly  along 
Michigan  21  to  1-96.  northerly  along  I- 


96  to  1-196,  westerly  along  1-196  to 
Lake  Michigan  Drive  (M-45)  in  Grand. 
Rapids,  westerly  along  Lake  Michigan 
Drive  to  the  Lake  Michigan  shore,  3ien 
directly  west  from  the  end  of  Lake 
Michigan  Drive  to  the  Wisconsin  State 
line. 

Central  Michigan  GMU:  That  portion 
of  the  Lower  Peninsula  north  of  the 
Southern  Michigan  GMU  but  south  of  a 
line  beginning  at  the  Wisconsin  State 
line  in  Lake  Michigan  due  west  of  the 
mouth  of  Stony  Creek  in  Oceana 
County;  then  due  east  to,  and  easterly 
and  southerly  along  the  south  shore  of 
Stony  Creek  to  Scenic  Drive,  easterly 
and  southeriy  along  Scenic  Drive  to 
Stony  Lake  Road,  easterly  along  Stony 
Lake  and  Garfield  Roads  to  Michigan 
Highway  20,  easterly  along  Michigan  20 
to  U.S.  Highway  10  Business  Route  (BR) 
in  the  city  of  Midland,  easterly  along 
U.S.  10  BR  to  U.S.  10,  easterly  along 
U.S.  10  to  Interstate  Highway  75/U.S. 
Highway  23,  northerly  along  I-75/U.S. 
23  to  the  U.S.  23  exit  at  Standish, 
easterly  along  U.S.  23  to  the  centerline 
of  the  Au  Gres  River,  then  southerly 
along  the  centerline  of  the  Au  Gres 
River  to  Saginaw  Bay,  then  on  a  line 
directly  east  10  miles  into  Saginaw  Bay. 
and  from  that  point  on  a  line  direcdy 
northeast  to  the  Canadian  border, 
excluding  the  Tuscola/Huron  GMU, 
Saginaw  Cotmty  GMU,  and  Muskegon 
Wastewater  GMU. 

Minnesota 

West  Zone:  That  portion  of  the  State 
encompassed  by  a  line  beginning  at  the 
'  junction  of  State  Trunk  H^way  (STH) 
60  and  the  Iowa  State  line,  then  north 
and  east  along  STH  60  to  U.S.  Highway 
71.  north  along  U.S.  71  to  Interstate 
Highway  94,  then  north  and  west  along 
1-94  to  the  North  Dakota  State  line. 

West  Central  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  State  Trunk  Highway 
(STH)  29  and  U.S.  Highway  212  and 
extending  west  along  U.S.  212  to  U.S. 
59.  south  along  U.S.  59  to  STH  67.  west 
along  STH  67  to  U.S.  75,  north  along 
U.S.  75  to  County  State  Aid  Highway 
(CSAH)  30  in  Lac  qui  Parle  County,  west 
along  CSAH  30  to  die  westem  boundary 
of  the  State,  north  along  the  westem 
boundary  of  the  State  to  a  point  due 
south  of  the  intersection  of  STH  7  and 
CSAH  7  in  Big  Stone  County,  and 
continuing  due  north  to  said 
intersection,  then  north  along  CSAH  7 
to  CSAH  6  in  Big  Stone  County,  east 
along  CSAH  6  to  CSAH  21  in  Big  Stone 
County,  south  along  CSAH  21  to  CSAH 
10  in  Big  Stone  County,  east  along 
CSAH  10  to  CSAH  22  in  Swift  County, 
east  along  CSAH  22  to  CSAH  5  in  Swift 
County,  south  along  CSAH  5  to  U.S.  12, 
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east  along  U.S.  12  to  CSAH  17  in  Swift 
County,  south  along  CSAH  17  to  CSAH 
9  in  Chippewa  County,  south  along 
CSAH  9  to  STH  40,  east  along  STH  40 
to  STH  29,  then  south  along  STH  29  to 
the  point  of  beginning. 

Northwest  Zone:  That  portion  of  the 
State  encompassed  by  a  line  extending 
east  from  the  North  Dakota  State  line 
along  U.S.  Highway  2  to  State  Trunk 
Highway  (STH)  32,  north  along  STH  32 
to  STH  92,  east  along  STH  92  to  County 
State  Aid  Highway  (CSAH)  2  in  Polk 
County,  north  along  CSAH  2  to  CSAH 
27  in  Pennington  County,  north  along 
CSAH  27  to  STH  1,  east  along  STH  1  to 
CSAH  28  in  Pennington  County,  north 
along  CSAH  28  to  CSAH  54  in  Marshall 
County,  north  along  CSAH  54  to  CSAH 
9  in  Roseau  County,  north  along  CSAH 
9  to  STH  11,  west  along  STH  11  to  STH 
310,  and  north  along  STH  310  to  the 
Manitoba  border. 

Special  Canada  Goose  Seasons: 
Southeast  Zone:  That  part  of  the  State 
within  the  following  described 
boundaries:  beginning  at  the 
intersection  of  U.S.  Highway  52  and  the 
south  boundary  of  the  Twin  Cities 
Metro  Canada  Goose  Zone;  thence  along 
the  U.S.  Highway  52  to  State  Trunk 
Highway  (STH)  57;  thence  along  STH  57 
to  the  municipal  boundary  of  Kasson; 
thence  along  the  mimicipal  boundary  of 
Kasson  County  State  Aid  Highway 
(CSAH)  13,  Dodge  County;  thence  along 
CSAH  13  to  STH  30;  thence  along  STH 
30  to  U.S.  Highway  63;  thence  along 
U.S.  Highway  63  to  the  south  boundary 
of  the  State;  thence  along  the  south  and 
east  boimdaries  of  the  State  to  the  south 
boundary  of  the  Twin  Cities  Metro 
Canada  Goose  Zone;  thence  along  said 
boimdary  to  the  point  of  beginning. 

Missouri:  Same  zones  as  for  ducks  but 
in  addition: 

North  Zone 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north, 
Missouri  Highway  5  on  the  east, 
Missouri  240  and  U.S.  65  on  the  south, 
and  U.S.  65  on  the  west. 

Middle  Zone 

Southeast  Zone:  That  portion  of  the 
State  encompassed  by  a  line  beginning 
at  the  intersection  of  Missoiui  Highway 
(MO)  34  and  Interstate  55  and  extending 
south  along  1-55  to  U.S.  Highway  62. 
west  along  U.S.  62  to  MO  53,  north 
along  MO  53  to  MO  51,  north  along  MO 
51  to  U.S.  60,  west  along  U.S.  60  to  MO 
21,  north  along  MO  21  to  MO  72.  east 
along  MO  72  to  MO  34,  then  east  along 
MO  34  to  1-55. 

Ohio;  Same  zones  as  for  ducks  but  in 
addition: 


North  Zone 

Lake  Erie  }SJBP  Zone:  That  portion  of 
the  State  encompassed  by  a  line 
begiiming  in  Lucas  County  at  the 
Michigan  State  line  on  1-75,  and 
extending  south  along  1-75  to  1-280, 
south  along  1-280  to  1-80,  east  along  I- 
80  to  the  Pennsylvania  State  line  in 
Trumbull  County,  north  along  the 
Pennsylvania  State  line  to  SR  6  in 
Ashtabula  Cpunty,  west  along  SR  6  to 
the  Lake/Cuyahoga  County  line,  north 
along  the  Lake/Cuyahoga  Coimty  line  to 
the  shore  of  ..ake  Erie. 

Tennessee 

Southwest  Zone;  That  portion  of  the 
State  south  i  f  State  Highways  20  and 
104,  and  wei  it  of  U.S.  Highways  45  and 
45W. 

Northwest  Zone:  Lake,  Obion,  and 
Weakley  Coi  inties  and  those  portions  of 
Gibson  and  '.  )yer  Counties  not  included 
in  the  Southwest  Tennessee  Zone. 

Kentucky/Barkley  Lakes  Zone:  That 
portion  of  the  State  bounded  on  the 
west  by  the  pastern  boundaries  of  the 
Northwest  aid  Southwest  Zones  and  on 
the  east  by  State  Highway  13  from  the 
Alabama  St^^e  line  to  Clarksville  and 
U.S.  Highway  7h  from  Clarksville  to  the 
Kentucky  St  ite  line. 

Wisconsin :  Same  zones  as  for  ducks 
but  in  additi  jn: 

Horicon  Z  ?ne;  That  area  encompassed 
by  a  line  beg  inning  at  the  intersection  of 
State  Highwi  ly  21  and  the  Fox  River  in 
Winnebago  ( bounty  and  extending 
westerly  aloi  ig  State  21  to  the  west 
boundary  of  Winnebago  County, 
southerly  ah  mg  the  west  boundary  of 
Winnebago  ( lounty  to  the  north 
boundary  of  Green  Lake  County, 
westerly  alotig  the  north  boundaries  of 
Green  Lake  and  Marquette  Counties  to 
State  22,  soiiherly  along  State  22  to 
State  33.  welterly  along  State  33  to 
Interstate  Highway  39,  southerly  along 
Interstate  Highway  39  to  Interstate 
Highway  9oi|94,  southerly  along  1-90/94 
to  State  60,  aasterly  along  State  60  to 
State  83.  northerly  along  State  83  to 
State  175,  n(  rtherly  along  State  175  to 
State  33,  eas  erly  along  State  33  to  U.S. 
Highway  45,  northerly  along  U.S.  45  to 
the  east  shoi  s  of  the  Fond  Du  Lac  River, 
northerly  ah  ng  the  east  shore  of  the 
Fond  Du  Lac  River  to  Lake  Winnebago, 
northerly  algng  the  western  shoreline  of 
Lake  Winnelkago  to  the  Fox  River,  then 
westerly  aloi  ig  the  Fox  River  to  State  21. 

Collins  Zo  le;  That  area  encompassed 
by  a  line  beg  inning  at  the  intersection  of 
Hilltop  Roa3  and  Collins  Marsh  Road  in 
Manitowoc  ttlounty  and  extending 
westerly  aloig  Hilltop  Road  to  Humpty 
Dumpty  Ro^l.  southerly  along  Humpty 
Dumpty  Road  to  Poplar  Grove  Road, 


easterly  and  southerly  along  Poplar 
Grove  Road  to  Coimty  Highway  JJ, 
southeasterly  along  County  JJ  to  Collins 
Road,  southerly  along  Collins  Road  to 
the  Manitowoc  River,  southeasterly 
along  the  Manitowoc  River  to  Quarry 
Road,  northerly  along  Quarry  Road  to 
Einberger  Road,  northerly  along 
Einberger  Road  to  Moschel  Road, 
westerly  along  Moschel  Road  to  Collins 
Marsh  Road,  northerly  along  Collins 
Marsh  Road  to  Hilltop  Road. 

Exterior  Zone:  That  portion  of  the 
State  not  included  in  the  Horicon  or 
Collins  Zones. 

Mississippi  River  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Binlington  Northern 
&  Santa  Fe  Railway  and  the  Illinois 
State  line  in  Grant  Coimty  and 
extending  northerly  along  the 
Burlington  Northern  &  Santa  Fe  Railway 
to  the  city  limit  of  Prescott  in  Pierce 
County,  then  west  along  the  Prescott 
city  limit  to  the  Minnesota  State  line. 

Rock  Prairie  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Illinois  State  line  and 
Interstate  Highway  90  and  extending 
north  .along  1-90  to  County  Highway  A, 
east  along  County  A  to  U.S.  Highway  12, 
southeast  along  U.S.  12  to  State 
Highway  50,  west  along  State  50  to  State 
120,  then  south  along  120  to  the  Illinois 
State  line. 

Brown  County  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  die  Fox  River  wiA  Green 
Bay  in  Brown  County  and  extending 
southerly  along  the  Fox  River  to  State 
Highway  29,  northwesterly  along  State 
29  to  the  Brown  County  line,  south, 
east,  and  north  along  the  Brown  County 
line  to  Green  Bay,  due  west  to  the 
midpoint  of  the  Green  Bay  Ship 
Channel,  then  southwesterly  along  the 
Green  Bay  Ship  Channel  to  the  Fox 
River. 

Central  Fl3rway 

Colorado  (Central  Flyway  Portion) 

Northern  Front  Range  Area:  All  lands 
in  Adams,  Boulder,  Clear  Creek,  Denver, 
Gilpin,  Jefferson,  Larimer,  and  Weld 
Counties  west  of  1-25  from  the 
Wyoming  State  line  south  to  1-70;  west 
on  1-70  to  the  Continental  Divide;  north 
along  the  Continental  Divide  to  the 
Jackson-Larimer  County  Line  to  the 
Wyoming  State  line. 

South  Park/San  Luis  Valley  Area: 
Alamosa,  Chaffee,  Conejos,  Costilla, 
Custer,  Fremont,  Lake,  Park,  Teller,  and 
Rio  Grande  Counties  and  those  portions 
of  Hinsdale,  Mineral,  and  Saguache 
Counties  east  of  the  Continental  Divide. 

North  Park  Area:  Jackson  County. 
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Arkansas  Valley  Area:  Baca,  Bent, 
Crowley,  Kiowa,  Otero,  and  Prowers 
Counties. 

Pueblo  County  Area:  Pueblo  County. 

Remainder:  Remainder  of  the  Central 
Flyway  portion  of  Colorado. 

Eastern  Colorado  Late  Light  Goose 
Area:  That  portion  of  the  State  east  of 
Interstate  Highway  25. 

Nebraska 

Dark  Geese 

Niobrara  Unit:  Keya  Paha  County  east 
of  U.S.  183  and  all  of  Boyd  County, 
including  the  boundary  waters  of  the 
Niobrara  River.  Where  the  Niobrara 
River  forms  the  boundary,  both  banks 
will  be  in  the  Niobrara  Unit. 

East  Unit:  That  area  north  and  east  of 
U.S.  281  at  the  Kansas/Nebraska  State 
line,  north  to  Giltner  Road  (near 
Doniphan),  east  to  NE  14,  north  to  NE 
66,  east  to  U.S.  81,  north  to  NE  22,  west 
to  NE  14  north  to  NE  91 ,  east  to  U.S. 
275,  south  to  U.S.  77,  south  to  NE  91, 
east  to  U.S.  30,  east  to  Nebraska-Iowa 
State  line. 

Platte  River  Unit:  That  area  south  and 
west  of  U.S.  281  at  the  Kansas/Nebraska 
State  line,  north  to  Giltner  Road  (near 
Doniphan),  east  to  NE  14,  north  to  NE 
66,  east  to  U.S.  81,  north  to  NE  22,  west 
to  NE  14  north  to  NE  91,  west  along  NE 
91  to  NE  11,  north  to  the  Holt  County 
line,  west  along  the  northern  border  of 
Garfield,  Loup,  Blaine  and  Thomas 
Coimties  to  the  Hooker  County  line, 
south  along  the  Thomas/Hooker  County 
lines  to  the  McPherson  Comity  line,  east 
along  the  south  border  of  Thomas 
Coimty  to  the  western  Une  of  Custer 
County,  south  along  the  Custer/Logan 
County  line  to  NE  92,  west  to  U.S.  83, 
north  to  NE  92,  west  to  NE  61,  north 
along  NE  61  to  NE  2,  west  along  NE  2 
to  the  corner  formed  by  Garden — 
Grant — Sheridan  Counties,  west  along 
the  north  border  of  Garden,  Morrill  and 
Scotts  Bluff  Coimties  to  the  Wyoming 
State  line. 

North-Central  Unit:  The  remainder  of 
the  State. 

Light  Geese 

Rainwater  Basin  Light  Goose  Area 
(West):  The  area  bounded  by  the 
junction  of  U.S.  283  and  U.S.  30  at 
Lexington,  east  on  U.S.  30  to  U.S.  281, 
south  on  U.S.  281  to  NE  4,  west  on  NE 
4  to  U.S.  34,  continue  west  on  U.S.  34 
to  U.S.  283,  then  north  on  U.S.  283  to 
the  beginning. 

Rainwater  Basin  Light  Goose  Area 
(East):  The  area  bounded  by  the  junction 
of  U.S.  281  and  U.S.  30  at  Grand  Island, 
north  and  east  on  U.S.  30  to  NE  92,  east 
on  NE  92  to  NE  15,  south  on  NE  15  to 
NE  4,  west  on  NE  4  to  U.S.  281,  north 
on  U.S.  281  to  the  beginning. 


Remainder  of  State:  The  remainder 
portion  of  Nebraska. 

New  Mexico  (Central  Flyway  Portion) 

Deuk  Geese 

Middle  Rio  Grande  Valley  Unit: 
Sierra,  Socorro,  and  Valencia  Coimties. 

Remainder:  The  remainder  of  the 
Central  Fl)rway  portion  of  New  Mexico. 

South  Dakota 

Canada  Geese 

Unit  1 :  Statewide  except  for  Units  2, 
3,  and  4. 

Big  Stone  Power  Plant  Area:  That 
portion  of  Grant  and  Roberts  Counties 
east  of  SD  15  and  north  of  SD  20. 

Unit  2:  Brule,  Buffalo,  Charles  Mix, 
Gregory,  Hughes,  Hyde,  Lyman,  Potter. 
Stanley,  and  Sully  Counties  and  that 
portion  of  Dewey  County  south  of  U.S. 
212. 

Unit  3:  Clark,  Codington,  Day,  Deuel, 
Grant,  Hamlin,  Marshall,  and  Roberts 
Counties. 

Unit  4:  Bennett  County. 

Texas 

Northeast  Goose  Zone:  That  portion  of 
Texas  Ijang  east  and  north  of  a  line 
begitming  at  the  Texas-Oklahoma  border 
at  U.S.  81,  then  continuing  south  to 
Bowie  and  then  southeasterly  along  U.S. 
81  and  U.S.  287  to  I-35W  and  1-35  to 
the  juncture  with  I-IO  in  San  Antonio, 
then  east  on  I-IO  to  the  Texas-Louisiana 
border. 

Southeast  Goose  Zone:  That  portion 
of  Texas  lying  east  and  south  of  a  line 
beginning  at  the  International  Toll 
Bridge  at  Laredo,  then  continuing  north 
following  1-35  to  the  juncture  with  I-IO 
in  San  Antonio,  then  easterly  along  I- 
10  to  the  Texas-Louisiana  border. 

West  Goose  Zone:  The  remainder  of 
the  State. 

Wyoming  (Central  Flyway  Portion) 

Dark  Geese 

Area  1:  Converse,  Hot  Springs, 
Natrona,  and  Washakie  Counties,  and 
the  portion  of  Park  County  east  of  the 
Shoshone  National  Forest  boundary  and 
south  of  a  line  begiiming  where  the 
Shoshone  National  Forest  boundary 
crosses  Park  County  Road  8VC,  easterly 
along  said  road  to  Park  County  Road 
lAB,  easterly  along  said  road  to 
Wyoming  Highway  120,  northerly  along 
said  highway  to  Wyoming  Highway  294, 
southeasterly  along  said  highway  to 
Lane  9,  easterly  along  said  lane  to  the 
town  of  Powel  and  Wyoming  Highway 
14A,  easterly  along  said  highway  to  the 
Park  County  and  Big  Horn  Coimty  Line. 

Area  2:  Albany,  Big  Horn,  Campbell, 
Crook,  Fremont,  Johnson,  Laramie, 
Niobrcua,  Sheridan,  and  Weston 


Counties,  and  that  portion  of  Carbon 
County  east  of  the  Continental  Divide; 
that  portion  of  Park  County  west  of  the 
Shoshone  National  Forest  boundarj', 
and  that  portion  of  Park  County  north  of 
a  line  beginning  where  the  Shoshone 
National  Forest  boundary  crosses  Park 
County  Road  SVC,  easterly  along  said 
road  to  Park  County  Road  lAB,  easterly 
along  said  road  to  Wyoming  Highway 
120,  northerly  along  said  highway  to 
Wyoming  Highway  294,  southeasterly 
along  said  highway  to  Lane  9,  easterly 
along  said  lane  to  the  town  of  Powel  and 
Wyoming  Highway  14A.  easterly  along 
said  highway  to  the  Park  County  and 
Big  Horn  County  Line. 
Area  3:  Goshen  and  Platte  Counties. 

Pacific  Flyway 

Arizona 

GMU 1  and  27:  Game  Management 
Units  1  and  27. 

GMU  22  and  23:  Game  Management 
Units  22  and  23. 

Remainder  of  State:  The  remainder  of 
Arizona. 

California 

Northeastern  Zone:  In  that  portion  of 
California  lying  east  and  north  of  a  line 
begiiming  at  the  intersection  of  the 
Klamath  River  with  the  California- 
Oregon  line;  south  and  west  along  the 
Klamath  River  to  the  mouth  of  Shovel 
Creek;  along  Shovel  Creek  to  its 
intersection  with  Forest  Service  Road 
46N05  at  Burnt  Camp;  west  to  its 
junction  with  Forest  Service  Road 
46N10;  south  and  east  to  its  Junction 
with  Coimty  Road  7K007;  south  and 
west  to  its  junction  with  Forest  Service 
Road  45N22;  south  and  west  to  its 
junction  with  Highway  97  and  Grass 
Lake  Summit;  south  along  to  its  junction 
with  Interstate  5  at  the  town  of  Weed; 
south  to  its  junction  with  Highway  89; 
east  and  south  along  Highway  89  to 
main  street  Greenville;  north  and  east  to 
its  junction  with  North  Valley  Road; 
south  to  its  junction  of  Diamond 
Mountain  Road;  north  and  east  to  its 
junction  with  North  Arm  Road;  south 
and  west  to  the  junction  of  North  Valley 
Road;  south  to  the  junction  with 
Arlington  Road  (A22);  west  to  the 
junction  of  Highway  89;  south  and  west 
to  the  junction  of  Highway  70;  east  on 
Highway  70  to  Highway  395;  south  and 
east  on  Highway  395  to  the  point  of 
intersection  with  the  California-Nevada 
State  line;  north  eilong  the  California- 
Nevada  State  line  to  the  junction  of  the 
Califomia-Nevada-Oregon  State  lines 
west  along  the  California-Oregon  State 
line  to  the  point  of  origin. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
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Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  State  line 
south  along  U.S.  95  to  Vidal  Junction; 
south  on  a  road  known  as  "Aqueduct 
Road"  ifi  San  Bernardino  County 
through  the  town  of  Rice  to  the  San 
Bernardino-Riverside  County  line;  south 
on  a  road  known  in  Riverside  County  as 
the  "Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe, 
Brawley,  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tiunco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  7  miles  on  U.S. 
80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
State  line  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Moimtains  at 
Tejon  Pass:  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  State  line. 

ImperiaKJounty  Special  Management 
Area:  The  area  bounded  by  a  line 
beginning  at  Highway  86  and  the  Navy 
Test  Base  Road;  south  on  Highway  86  to 
the  town  of  Westmoreland;  continue 
through  the  town  of  Westmoreland  to 
Route  S26;  east  on  Route  S26  to 
Highway  115;  north  on  Highway  115  to 
Weist  Rd.;  north  on  Weist  Rd.  to 
Flowing  Wells  Rd.;  northeast  on 
Flowing  Wells  Rd.  to  the  Coachella 
Canal;  northwest  on  the  Coachella  Canal 
to  Drop  18;  a  straight  line  from  Drop  18 
to  Frink  Rd.;  south  on  Frink  Rd.  to 
Highway  111;  north  on  Highway  111  to 
Niland  Marina  Rd.;  southwest  on  Niland 
Marina  Rd.  to  the  old  Imperial  County   • 
boat  ramp  and  the  water  line  of  the 
Salton  Sea;  bom  the  water  line  of  the 
Salton  Sea,  a  straight  line  across  the 
Salton  Sea  to  the  Salinity  Control 
Research  Facility  and  the  Navy  Test 
Base  Road;  southwest  on  the  Navy  Test 
Base  Road  to  the  point  nf  beginning. 

Balance-of-tbe-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern,  and  the 
Colorado  River  Zones. 

Del  Norte  and  Humboldt  Area:  The 
Counties  of  Del  Norte  and  Humboldt. 

Sacramento  Valley  Special 
Management  Area  (East):  That  area 
bounded  by  a  line  beginning  at  the 
'  junction  of  the  Gridley-Colusa  Highway 


Chei  okee 


and  the 

Gridley-Coldsa 
west  on  Gou  d 
miles  directl  f 
Highway  45 
Highway  20 
on  West  But  e 
on  Pass  Roac 
on  West  But  e 
Road;  west  a  a 
due  west  0.5 
Cherokee  Capal 
Canal  to  the 

Sacramenfo 
Managemen, 
bounded  by 
south  on  1-5 
Hahn  Road 
Road  to  Grin|es 
the  junction 
CA  45/162  tc 
CA  162  to  tbk 
Willows. 


Canal;  west  on  the 
Highway  to  Gould  Road; 
Road  and  due  west  0.75 
to  Highway  45;  south  on 
0  Highway  20;  east  on 
;o  West  Butte  Road;  north 
Road  to  Pass  Road;  west 
to  West  Butte  Road;  north 
Road  to  North  Butte 
North  Butte  Road  and 
miles  directly  to  the 

north  on  the  Cherokee 
joint  of  beginning. 

Valley  Special 
Area  (West):  That  area 
line  beginning  at  Willows 
to  Hahn  Road;  easterly  on 
the  Grimes-Arbuckle 
;  northerly  on  CA  45  to 
with  CA  162;  northerly  on 
Glenn;  and  westerly  on 
point  of  beginning  in 


and 


I  (Pc  c. 


ific  Flyway  Portion) 

Area:  Archuleta,  Delta, 
LaPlata, 
Montrose,  Ouray,  San  Juan, 
Counties  and  those 
Ffinsdale,  Mineral,  and 
west  of  the 
)ivide. 

The  remainder  of  the 
ly  Portion  of  Colorado. 


Colorado 

West  Centkil 
Dolores,  Guiinison 
Montezuma, 
and  San  Migjiel 
portions  of 
Saguache  CoUnties 
Continental 

State  Area 
Pacific-Flyw 

Idaho 

Zone  1:  Be  lewah,  Bonner,  Boimdary, 
Clearwater,  I  laho,  Kootenai,  Latah, 
Lewis,  Nez  F^rce,  and  Shoshone 
Counties. 

Zone  2:  Th  e  Counties  of  Ada;  Adams; 
Boise;  Canya  a;  those  portions  of  Elmore 
north  and  ea  ;t  of  1-84,  and  south  and 
west  of  1-84,  west  of  ID  51,  except  the 
Camas  Creek  drainage;  Gem;  Owyhee 
west  of  ID  51 ;  Payette;  Valley;  and 
Washington. 

Zone  3:  Th  b  Coimties  of  Blaine; 
Camas;  Cassi  r,  those  portions  of  Elmore 
south  of  1-84  east  of  ID  51,  and  within 
the  Camas  Ci  eek  drainage;  Gooding; 
Jerome;  Line  )ln;  Minidoka;  Owyhee  east 
of  ID  51;  Pov  er  within  the  Minidoka 
National  Wil  llife  Refuge;  and  Twin 
Falls. 

Zone  4:  Th  3  Coimties  of  Bear  Lake; 
Bingham  wit  lin  the  Blackfoot  Reservoir 
drainage;  Boi  ineville,  Butte;  Caribou 
except  the  F(  rl  Hall  Indian  Reservation; 
Clark;  Custei^  Franklin;  Fremont; 
Jefferson;  Leiihi;  Madison;  Oneida; 
Power  west  df  ID  37  and  ID  39  except 
the  Minidoka 
and  Teton. 

Zone  5;  Al 
the  Fort  Hall 


National  Wildlife  Refuge; 


lands  and  waters  within 
Indian  Reservation, 
including  pr  vate  inholdings;  Bannock 
County;  Binj  lam  County,  except  that 
portion  with  n  the  Blackfoot  Reservoir 


drainage;  and  Power  County  east  of  ID 
37  and  ID  39.  In  additiori,  goose 
frameworks  are  set  by  the  following 
geographical  areas: 

Northem  Unit:  Benewah,  Bonner, 
Boundary,  Clearwater,  Idaho,  Kootenai, 
Latah,  Lewis,  Nez  Perce,  and  Shoshone 
Counties. 

Southwestern  Unit:  That  area  west  of 
the  line  formed  by  U.S;  93  north  from 
the  Nevada  State  line  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis,  northeriy  on  U.S.  93  to  the 
Montana  State  line  (except  the  Northern 
Unit  and  except  Custer  and  Lemhi 
Counties). 

Southeastern  Unit:  That  area  east  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  State  line  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis,  northerly  on  U.S.  93  to  the 
Montana  State  line,  including  all  of 
Custer  and  Lemhi  Coimties. 

Montana  (Pacific  Flyway  Portion) 

East  of  the  Divide  Zone:  The  Pacific 
Flyway  portion  of  the  State  located  east 
of  the  Continental  Divide. 

West  of  the  Divide  Zone:  The 
remainder  of  the  Pacific  Flyway  portion 
of  Montana. 

Nevada 

Lincoln  Clark  County  Zone:  All  of 
Lincoln  and  Clark  Counties. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway  Portion) 

North  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  north  of 
I-^O. 

South  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  south  of 
1-40. 

Oregon 

Southwest  Zone:  Doug\as,  Coos, 
Curry,  Josephine,  and  Jackson  Counties. 

Northwest  Special  Permit  Zone:  That 
portion  of  western  Oregon  west  and 
north  of  a  line  running  south  from  the 
Columbia  River  in  Portland  along  1-5  to 
OR  22  at  Salem;  then  east  on  OR  22  to 
the  Stayton  Cutoff;  then  south  on  the 
Stayton  Cutoff  to  Stayton  and  due  south 
to  the  Santiam  River;  then  west  along 
the  north  shore  of  the  Santiam  River  to 
1-5;  then  south  on  1-5  to  OR  126  at 
Eugene;  then  west  on  OR  126  to 
Greenhill  Road;  then  south  on  Greenhill 
Road  to  Crow  Road;  then  west  on  Crow 
Road  to  Territorial  Hwy;  then  west  on 
Territorial  Hwy  to  OR  126;  then  west  on 
OR  126  to  OR  36;  then  north  on  OR  36 
to  Forest  Road  5070  at  Brickerville;  then 
west  and  south  on  Forest  Road  5070  to 
OR  126;  then  west  on  OR  126  to 
Milepost  19,  north  to  the  intersection  of 
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the  Benton  and  Lincoln  County  line, 
north  along  the  western  boundary  of 
Benton  and  Polk  Counties  to  the 
southern  boundary  of  Tillamook 
County,  west  along  the  Tillamook 
County  boundary  to  the  Pacific  Coast. 

Lower  Columbia/N.  Willamette  Valley 
Management  Area:  Those  portions  of 
Clatsop,  Coliunbia,  Multnomah,  and 
Washington  Coimties  within  the 
Northwest  Special  Permit  Zone. 

Northwest  Zone:  Those  portions  of 
Clackamas,  Lane,  Linn,  Marion, 
Multnom£ih,  and  Washington  Counties 
outside  of  the  Northwest  Special  Permit 
Zone  and  all  of  Lincoln  County. 

Closed  Zone:  Those  portions  of  Coos 
and  Curry  Coimties  south  of  Bandon 
and  west  of  U.S.  101  and  all  of 
Tillamook  and  Lincoln  Counties. 

Eastern  Zone:  Hood  River,  Wasco, 
Sherman,  Gilliam,  Morrow,  Umatilla, 
Deschutes,  Jefferson,  Crook,  Wheeler, 
Grant,  Baker,  Union,  and  Wallowa 
Counties. 

Harney,  Klamath,  Lake,  and  Malheur 
County  Zone:  All  of  Harney,  Klamath, 
Lake,  and  Malheur  Counties. 

Utah 

Washington  County  Zone:  All  of 
Washington  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Utah. 

Washington 

Area  1 :  Skagit,  Island,  and  Snohomish 
Counties. 


Area  2 A  (SW  Quota  Zone):  Clark 
County,  except  portions  south  of  the 
Washougal  River;  Cowlitz,  and 
Wahkiakiun  Counties. 

Area  2B  (SW  Quota  Zone):  Pacific  and 
Grays  Harbor  Counties. 

Area  3:  All  areas  west  of  the  Pacific 
Crest  Trail  and  west  of  the  Big  White 
Salmon  River  that  are  not  included  in 
Areas  1,  2 A,  and  2B. 

Area  4:  Adams.  Benton,  Chelan, 
Douglas,  Franklin,  Grant,  Kittitas, 
Lincoln,  Okanogan,  Spokane,  and  Walla 
Walla  Counties. 

Area  5:  All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  that  are  not  included  in 
Area  4. 

Wyoming  (Pacific  Flyway  Portion) 

See  State  Regulations. 

Bear  River  Area:  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area :  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area:  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

Swans 

Central  Flyway 

South  Dakota:  Aurora,  Beadle,     ' 
Brookings,  Brown,  Brule,  Buffalo, 
Campbell,  Clark,  Codington,  Davison, 
Deuel,  Day,  Edmunds,  Faulk,  Grant, 
Hamlin,  Hand,  Hanson,  Hughes,  Hyde, 


Jerauld,  Kingsbury,  Lake,  Marshall, 
McCook,  McPherson,  Miner,  - 

Minnehaha,  Moody,  Potter,  Roberts, 
Sanborn,  Spink,  Sully,  and  Walworth 
Counties. 

Pacific  Fl5rway 

Montana  (Pacific  Flyway  Portion) 

Open  Area:  Cascade,  Chouteau,  Hill, 
Liberty,  and  Toole  Counties  and  those 
portions  of  Pondera  and  Teton  Coimties 
lying  east  of  U.S.  287-89. 

Nevada 

Open  Area:  Churchill,  Lyon,  and 
Pershing  Counties. 

Utah 

Open  Area:  Those  portions  of  Box 
Elder,  Weber.  Davis,  Salt  Lake,  and 
Toole  Counties  lying  west  of  1-15,  north 
of  1-80  and  south  of  a  line  beginning 
from  the  Forest  Street  exit  to  the  Bear 
River  National  Wildlife  Refuge 
boundary,  then  north  and  west  along  the 
Bear  River  National  Wildlife  Refuge 
boundary  to  the  farthest  west  boundary 
of  the  Refuge,  then  west  along  a  line  to 
Promontory  Road,  then  north  on 
Promontory  Road  to  the  intersection  of 
SR  83,  then  north  on  SR  83  to  1-84,  then 
north  and  west  on  1-84  to  State  Hwy  30, 
then  west  on  State  Hwy  3Q  to  the 
Nevada-Utah  State  line,  then  south  on 
the  Nevada-Utah  State  line  to  1-80. 
[PR  Doc.  03-24386  Filed  9-25-03;  8:45  am] 
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51 52307.  5331 1 

73 54408.  54878.  5JI879 

74 K566 

87 52156 

95 52879 

97 52156 

48  CFR 

538 52127 

552 „ 52127 

923 _ 52129 

970 52129 

1804 53525 

Proposed  Rules: 

1 54294 

25 54296 

36 54294 


53..: 54294 

225 53945 

246 53946 

252 53945 

806 53705 

9904 53312 

49  CFR 

105 52844 

107 52844,  55542 

171 52844 

172 52363 

178 52363 

180 _....52363,  55542 

192 53895 

195 53526 

541 54857 

571 54861,  55544 

585 55319 

593 55545 

596 .....54861 

Proposed  Rules: 

71 53082 

171 53314 

173 53314 

180 53314 

385 53535 

390 53535 

571 54879,  5521 7 

1152 52168 

50  CFR 

17 „.55140 

20 55784 

100 55006 

216 52132 

223 54934 

622 55554 

635 .52140 

648 52141,  53528.  55010 

660 52519,  52523.  52703, 

53053,53685 

679 52141,  52142,  52718, 

52856,  53686,  54395 
Proposed  Rules: 

13 52727,53320 

16 53705.54409 

17 52169.  53083,  53320. 

53327.53947 

21 52727 

223 53947.  55023 

224....^ 53947 

622 53706,55573 

635 54410,  54885 

648 55283,  55358 

660 52732,  53101,  55240, 

53334 
679 52173,  52378 


IV 
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REMINDERS 

The  items  in  this  list  were 
edHoriaiiy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  26, 
2003 

ENERGY  DEPARTMENT 

Floodplain  and  wetland 
environmental  review 
requirements;  compliance; 
published  8-27-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerarices  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenazate;  put)lished  9-26- 

03 
Chlorfenapyr;  put>ltshed  9- 

26-03 
Etoxazole;  put>lished  9-26- 

03 
t^er)hexamid;  published  9- 

2603 
Imazapyn  published  9-26-03 
Thiadoprid;  published  9-26- 

03 

INTERIOR  DEPARTMENT 
Fish  and  WIMIMe  Service 

Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
published  9-26-03 

INTERIOR  DEPARTMENT 

National  Park  Swrvlce 

Special  regulations: 
Glen  Canyon  National 
Recreation  Area,  UT  and 
AZ;  personal  watercraft 
use;  published  9-26-03 

LEGAL  SERVICES 

CORPORATION 

Aliens;  legal  assistance 
restrictions: 
Alien  eligit)ility  for 
representation  by  LSC 
programs;  published  9-26- 
03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Gulfstream;  published  9-11- 
03 

TRANSPORTATION 
DEPARTMENT 
FedMVI  Railroad 
Administration 

Railroad  woricplace  safety: 
Roadway  maintenance 
machine  safety;  published 
7-28-03 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration  : 

Motor  vehicle  safety      k 
standards:  I 

Nonconformir^  vehicles — 
Importation  eligibilit  ; 
determinations; 
puiiiished  9-26-0: 
TRANSPORTATION 
DEPARTMENT 
Research  artd  Special  | 
Programs  Administratlbn 
Hazardous  materials:     { 
Hazardous  materials 
transportation — 
OCT  specification 
cylinders;  maintetiance, 
requalification,  re^ir, 
and  use  requirenients; 
published  9-26-0:i 
VETERANS  AFFAIRS 
DEPARTMENT 
Disabilities  rating  schedile: 
Spine;  published  8-27i03 

COMMENTS  DUE  N^XT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  In  T 

Califomia  | 

Reserve  raisins  intended 
for  use  as  cattle  teed; 
additional  storagel 
payment  reduction; 
comments  due  b^  9-29- 
03;  published  7-3^-03 
[PR  03-19492] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Heal  h 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  poducts 
(quarantine): 

Exotic  Newcastle  disc  ise; 
quarantine  area 
designations — 
Arizona,  Califomia, 
Nevada,  and  Tex  is; 
portions  removed 
comments  due  b)   10-3- 
03;  published  8-4  03 
[FR  03-196951 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurant  i 
Corporation 

Crop  Insurance  regulatk  ns: 
Bluet>erries;  comment ;  due 
by  9-29-03;  publish!  id  7- 
30-03  [FR  03-19344] 
COMMERCE  DEPART!  ENT 
National  Oceanic  and  j 
Atmospheric  Admlnlsttetlon 
Fishery  cortservatlon  any 
management: 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone— 
Groundfish  Obsen/er 

Program;  comments 

due  by  10-3-03; 

published  9-3-03  [FR 

03-22456] 
Pacific  cod;  comments 

due  by  10-2-03; 

published  8-18-03  [FR 

03-21048] 
Atlantic  highly  migratory 
species- 
Atlantic  shari(;  comments 

due  by  9-30-03; 

published  8-12-03  [FR 

03-20516] 
Atlantic  shart(;  comments 

due  by  10-3-03; 

published  9-19-03  [FR 

03-24113] 
Atlantic  tunas,  swordfish, 

and  shari(s;  comments 

due  by  9-30-03; 

published  8-1-03  [FR 

03-19522] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Pacific  Coast  groundfish; 

comments  due  by  10-2- 

03;  published  9-5-03 

[FR  03-22669] 
West  Coast  salmon; 

comments  due  by  9-29- 

03;  published  9-12-03 

[FR  03-23204] 
Westem  Pacific 

tx>ttomfish;  comments 

due  by  9-29-03; 

published  8-28-03  [FR 

03-22040] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Nonavailability  statement, 
referral  authorization 
requirements,  and 
specialized  treatment 
services  program 
elimination;  comments 
due  by  9-29-03; 
published  7-31-03  [FR 
03-19452] 

EDUCATION  DEPARTMENT 

Family  Educational  Rights  and 
Privacy  Act: 
Signed  and  dated  written 

consent;  electronic  format; 

comments  due  by  9-26- 

03;  published  7-28-03  [FR 

03-19082] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Small  generator 
Interconnection 


agreements  and 
procedures; 

standardizatk)n;  comments 
due  by  10-3-03;  published 
8-19-03  [FR  03-20155] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Volatile  organic 
compounds,  exclusion 
of  4  compounds; 
revision;  comments  due 
by  10-3-03;  published 
9-3-03  [FR  03-22449] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

West  Virginia;  comments 
due  by  9-26-03;  published 
^       8-27-03  [FR  03-21910) 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Michigan;  comments  due  by 
10-2-03;  published  ^-2-03 
[FR  03-22155] 
Minnesota;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22157] 
Hazardous  waste  program 
authorizations: 

New  Mexico;  comments  due 
by  9-26-03;  published  8- 
27-03  [FR  03-21594] 
Oklahoma;  comments  due 
by  9-26-03;  putMished  8- 
27-03  [FR  03-21592] 
South  Carolina;  comments 
due  by  10-2-03;  published 
9-2-03  [FR  03-22311] 
Pestteides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  subtills  var. 
amylollquefaciens  (strain 
FZB24);  comments  due 
by  9-29-03;  published  7- 
30-03  [FR  03-19134] 
Boscalid;  comments  due  by 
9-29-03;  published  7-30- 
03  [FR  03-19357] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  9-29- 
03;  published  8-13-03  [FR 
03-20524] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/Ices: 
Interconnection — 
Incumbent  local  exchange 
carriers;  unbundling 
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obligations;  correction; 
comments  due  by  10-2- 
03;  published  9-10-03 
[FR  03-22970] 
Interconnection — 

Incumbent  local  exchange 

carriers;  unbundling 

obligations;  comments 

due  by  10-2-03; 

published  9-2-03  [FR 

03-22194] 
Satellite  communications — 
Satellite  licensing 

procedures;  comments 

due  by  9-26-03; 

published  8-27-03  [FR 

03-21650] 

FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 
Anti-tying  restrictions; 
exception;  comments  due 
by  9-30-03;  published  8- 
29-03  [FR  03-22090] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Milk,  cream,  and  yogurt 
products;  lowfat  and 
nonfat  yogurt  standards 
revocation  petition;  yogurt 
and  cultured  milk 
standards  amendment; 
comments  due  by  10-1- 
03;  published  7-3-03  [FR 
03-16789] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Florida;  comments  due  by 

9-30-03;  published  8-1-03 

[FR  03-19647] 
Marine  casualties  and 
investigations: 
Chemical  testing  following 

serious  marine  incidents; 

comments  due  by  9-30- 

03;  published  8-25-03  [FR 

03-21643] 

Regattas  and  marine  parades: 
Child  SMILE  American  Tour 
Fort  Lauderdale  Offshore 
Gran  Prix;  comments  due 
by  9-26-03;  published  9- 
11-03  [FR  03-23186] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introduction: 
Tax  credit  proceeds 
distribution;  comments 
due  by  9-29-03;  published 
7-30-03  [FR  03-19286) 
Publk:  and  Indian  housing: 
Over-income  families;  public 
housing  agencies 


discretk>n  in  treatment; 
comments  due  by  9-30- 
03;  published  8-1-03  [FR 
03-19623] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 

reservations: 

Paiute-Shoshone  Indian 
Tribe  of  Fallon 
Reservation  and  Colony, 
NV;  Court  of  Indian 
Offenses  removed; 
comments  due  by  9-29- 
03;  published  7-30-03  [FR 
03-19314] 

LABOR  DEPAFtTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 

Repiratory  protectkin — 
Assigned  protection 
factors;  comments  due 
by  10-2-03;  published 
9-10-03  [FR  03-23078] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Economic  Growth  and 
Regulatory  Papen«ori< 
Reduction  Act  of  1996; 
-     implementation- 
Regulatory  review  for 
reduction  of  burden  on 
federally-insured  credit 
unk>ns;  comments  due 
by  10-1 -03;,  published 
7-3-03  [FR  03-16795] 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic 
licensing: 

Utah  uranium  mills  and 
byproduct  material 
disposal  facilities; 
alternative  groundwater 
protection  standards;  use; 
comments  due  by  9-26- 
03;  published  8-27-03  [FR 
03-21884] 

PERSONNEL  MANAGEMENT 
OFRCE 

Competitive  service  and 

status;  regulatory  review; 

comments  due  by  9-29-03; 

published  7-31-03  [FR  03- 

19470] 
Physicians'  comparability 

allowances;  comments  due 

by  9-29-03;  published  7-29- 

03  [FR  03-19088] 

POSTAL  RATE  COMMISSION 

Practffie  and  procedure: 
Bsiseline  and  functionality 
equivalent  negotiated 
service  agreements; 
docket  establishment; 
comments  due  by  9-29- 
03;  published  9-4-03  [FR 
03-22478] 


POSTAL  SERVICE 

Domestk:  Mail  Manual: 
Move  update  and  address 
matching  requirements; 
changes;  comntents  due 
by  9-29-03;  published  8- 
28-03  [FR  03-22048] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  k>ans: 
Maximum  loan  guaranty  and 
gross  loan  amounts, 
guaranteed  financing 
percentages,  etc.; 
comments  due  by  9-29- 
03;  published  8-28-03  [FR 
03-22012] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Vocatk)nal  rehabilitatkm 
servk:es,  employment 
services,  or  other  support 
senrices  programs;  benefit 
payments  to  participating 
indivkluals;  comments  due 
by  9-30-03;  published  8-1- 
03  [FR  03-19541] 

TRANSPORTATION 
DEPARTMENT 

Aviation  economk;  regulatbns: 
Air  carrier  continuing  fitness 
determinations  involving 
citizenship  issue; 
supporting  data; 
comments  due  by  9-29- 
03;  published  7-30-03  [FR 
03-19455] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffk:  operating  and  flight 

rules,  etc.: 

Supersonic  aircraft  noise; 
technical  information 
request;  wort(shop; 
comments  due  by  9-30- 
03;  published  5-23-03  [FR 
03-13038] 
Ainworthiness  directives: 

Boeing;  comments  due  by 
9-29-03;  published  8-15- 
03  [FR  03-20836]      . 

Empresa  Brasileira  de 
Aeronautjca  S.A. 
(EMBRAER);  comments 
due  by  10-3-03;  published 
9-8-03  [FR  03-22706] 

McDonnell  Douglas; 
comments  due  by  9-29- 
03;  published  8-14-03  [FR 
03-20715] 

Rolls-Royce  pta;  comments 
due  by  9-29-03;  published 
7-30-03  [FR  03-19310] 
Airworthiness  standards: 

Special  conditions — 
Avions  Marcel  Dassautt- 
Breguet  Aviation  Model 


Fakx>n  10  series 
airplanes;  comnrtents 
due  by  9-26-03; 
published  8-27-03  [FR 
03-21959] 
Class  D  airspace;  comments 
due  by  9-29-03;  published 
7-28-03  [FR  03-19166] 
Class  E  airspace;  comments 
due  by  9-29-03;  published 
8-18-03  [FR  03-21081] 
Restricted  areas;  comments 
due  by  9-29-03;  published 
8-14-03  [FR  03-20772] 
Restricted  areas;  correctkxi; 
comments  due  by  9-29-03; 
published  8-22-03  [FR  C3- 
20772] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  workplace  safety: 
Roadway  maintenar>ce 
machine  safety;  comments 
due  by  9-26-03;  published 
7-28-03  [FR  03-18912] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehrcle  safety 
standards: 

Occupant  crash  protectiorv— 
Head  impact;  comments 
due  by  9-29-03; 
published  8-28-03  [FR 
03-22010] 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Railroad  servnes 
abandonment: 
Publk:  partk»patk>n  in 
abandonment 
proceedings;  comment 
.     request;  comments  due 
by  10-2-03;  published  9-2- 
03  [FR  03-22292] 

TREASURY  DEPARTMENT 

Foreign  Assets  Control 
Office 

Sierra  Leone  ar)d  Liberia 
sanctkxis  regulatkms;  rough 
diamonds;  comments  due 
by  10-3-03;  published  8-4- 
03  [FR  03-19821] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Compensatory  stock  optkms 
transfers; ,  cross-refererKe; 
comments  due  by  9-30- 
03;  published  7-2-03  [FR 
03-16787] 

Golden  parachute  payments; 
comments  due  by  10-3- 
03;  published  8-4-03  [FR 
03-19274] 


VI 


I 
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Procedure  and  administration: 
Capital  account  revaluations; 
comments  due  by  9-30- 
03;  published  7-2-03  [FR 
a^16788] 

VETERANS  AFFAIRS 

DEPARTMENT 

Medicai  benefits: 
Non-VA  physician  services 
associated  with  outpatient 
or  inpatient  care  at  non- 
VA  facilities;  payment; 
comments^ue  by  9-29- 
03;  published  7-29-03  [FR 
03-19174] 
Sensori-neural  aids; 
extension  to  Purple  Heart 
recipients;  comments  due 
by  9-29-03;  published  7- 
31-03  [FR  03-19441] 


LIST  OF  PUBLIC  LA  VS 


This  Is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whi:h 
have  become  Federal  lavs.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  2024741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  forni  from  the] 


Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  13/P.L.  108-81 

Museum  and  Library  Services 
Act  of  2003  (Sept.  25,  2003; 
117  Stat.  991) 

Last  List  September  23,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 


»  . 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://wv\w.access.gpo.gov/nara1/nara005.html 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sutiscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

Ttie  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
arKi  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscripticm  Prices: 
Federal  Register 

One  year:  $264.00. 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 
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DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7CFRPart905 

[Docket  No.  FV03-905-4  FR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangeios  Grown  in  Florida;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Citrus  Administrative  Committee 
(Committee)  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0,005  to 
$0,006  per  Vs  bushel  carton  of  oranges, 
grapefruit,  tangerines,  and  tangeios 
handled.  The  Committee  locally 
administers  the  marketing  order,  which 
regulates  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangeios 
grown  in  Florida.  Authorization  to 
assess  Florida  citrus  handlers  enables 
the  Committee  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  the  program.  The  fiscal 
period  began  August  1  and  ends  July  31. 
The  assessment  rate  will  remain  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  799 
Overlook  Drive,  Suite  A,  Winter  Haven, 
Florida  33884-1671;  telephone:  (863) 
324-3375,  Fax:  (863)  325-8793;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 


Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905, 
both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangeios 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florida  citrus  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  is 
applicable  to  all  assessable  oranges, 
grapefioiit,  tangerines,  and  tangeios 
grown  in  Florida,  begiiming  August  1, 
2003,  and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 


review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2003-04  and  subsequent  fiscal 
periods  from  $0,005  p*  4/5  bushel 
carton  to  $0,006  per  4/5  bushel  carton 
of  oranges,  grapefruit,  tangerines,  and 
tangeios  grown  in  Florida. 

The  Florida  citrus  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  fitjm  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
handlers  of  oranges,  grapefruit, 
tangerines,  and  tangeios.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2001-02  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  ft-om  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  July  1,  2003, 
and  unanimously  recommended  2003- 
04  expenditures  of  $247,000  and  an 
assessment  rate  of  $0,006  per  4/5  bushel 
of  oranges,  grapefruit,  tangerines,  and 
tangeios  grown  in  Florida  based  on  a 
crop  estimate  of  45  million  4/5  bushels. 
In  comparison,  last  year's  budgeted 
expenditures  were  $250,700.  The 
assessment  rate  of  $0,006  is  $0,001 
higher  than  the  $0,005  rate  previously 
in  effect.  This  increase  reflects  the 
Committee's  expectation  of  lower 
shipments  in  the  coming  year  resulting 
in  less  assessment  income  to  cover 
expenses.  In  addition,  the  Committee 
wants  to  increase  the  monies  available 
in  their  reserve  fund. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-04  fiscal  year  include  $126,000  for 
salaries,  $25,000  for  Manifests-USDA- 
FDACS,  $21,000  for  insurance  and 
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bonds,  $19,500  for  retirement  plan,  and 
$10,100  for  payroll  taxes.  Budgeted 
expenses  for  these  items  in  2002-03 
were  $126,000.  $25,000.  $21,000. 
$19,500,  and  $10,100,  respectively. 

The  aissessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  oranges,  grapefruit, 
tangerines,  and  tangelos.  As  mentioned 
earlier,  Florida  citrus  shipments  for  the 
year  are  estimated  at  45  million  4/5 
bushels,  which  should  provide  $270,000 
in  assessment  income,  bicome  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  currently  total 
approximately  $23,091  and  are  within 
the  maximum  permitted  by  the  order  of 
not  to  exceed  one  half  of  one  fiscal 
period's  expenses  as  stated  in 
§  905.42(a). 

The  assessment  rate  established  in 
this  rule  continues  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  is  in 
effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Conunittee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings., 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Fiuther  rvilemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2003-04  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orienjation  and  compatibility. 

There  arei  approximately  11,000 
producers  c  f  oranges,  grapefruit, 
tangerines,  md  tangelos  in  the 
production  irea  and  approximately  75 
handlers  su  )ject  to  regulation  under  the 
marketing  o  rder.  Small  agricultural 
producers  a  "e  defined  by  the  Small 
Business  A(  ;ministration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whosi  s  annual  receipts  are  less 
than$5,00G,000. 

Based  on  industry  and  Committee 
data,  the  av  srage  annual  f.o.b.  price  for 
fresh  Florid  a  oranges,  grapefruit, 
tangerines,  md  tangelos  during  the 
2002-03  se(  ison  was  approximately 
$8.55  per  4i  5  bushel  carton,  and  total 
fresh  shiprr  ents  for  the  2003-04  season 
are  estimat*  d  at  45  million  cartons  of 
oranges,  gra  pefruit,  tangerines,  and 
tangelos.  A  )proximately  20  handlers 
handled  65  percent  of  Florida's  citrus 
shipments  :  n  2002-03.  Considering  the 
average  f.o. ).  price,  at  least  55  percent 
of  the  oranj  e,  grapefruit,  tangerine,  and 
tangelo  ban  dlers  could  be  considered 
small  busin  jsses  under  SBA's 
definition. '  'herefore,  the  majority  of 
Florida  citr  is  handlers  may  be  classified 
as  small  eni  ities.  The  majority  of  Florida 
citrus  prodi  icers  may  also  be  classified 
as  small  en  ities. 

This  rule  increases  the  assessment 
rate  establi:  hed  for  the  Committee  and 
collected  fr  )m  handlers  for  the  2003-04 
and  subseq  lent  fiscal  periods  from 
$0,005  to  $1 1.006  per  4/5  bushel  carton 
of  oranges,  ^apefruit,  tangerines,  and 
tangelos.  Tl  le  Committee  unanimously 
recommenc  ed  2003-04  expenditures  of 
$247,000  and  an  assessment  rate  of 
$0,006  per  1/5  bushel  carton.  The 
assessment  rate  of  $0,006  is  $0,001 
higher  than  the  current  rate.  The 
quantity  of  assessable  oranges, 
grapefruit,  angerines.  and  tangelos  for 
the  2003-0  t  season  is  estimated  at  45 
million  4/5  bushel  cartons.  Thus,  the 
$0,006  rate  should  provide  $270,000  in 
assessment  income  and  be  adequate  to 
meet  this  y  sar's  expenses. 

The  majo  r  expenditures 
recommenc  ed  by  the  Committee  for  the 
2003-04  fis  cal  period  include  $126,000 
for  salaries  $25,000  for  Manifests- 
USD  A-FD  ACS,  $21,000  for  insurance 
and  bonds,  $19,500  for  retirement  plan, 
and  $i0,10 )  for  payroll  taxes.  Budgeted 
expenses  fc  r  these  items  in  2002-03 
were  $126,000,  $25,000,  $21,000, 
$19,500,  aiid  $10,100,  respectively. 


The  increase  in  the  assessment  rate  is 
due  to  the  Committee's  expectation  that 
shipments  in  the  coming  year  will  be 
lower  affecting  assessment  income.  The 
Committee  also  wants  to  replenish  its 
reserve  fund. 

The  Conunittee  reviewed  and 
unanimously  recommended  2003-04 
expenditures  of  $247,000.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources  including  the  Committee's 
Budget  Subcommittee.  Alternative 
assessment  rates  were  discussed  based 
on  different  estimates  of  assessable 
cartons  and  budget  expenses.  The 
assessment  rate  of  $0,006  per  4/5  bushel 
carton  of  assessable  oranges,  grapefruit, 
tangerines,  and  tangelos  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  commodity,  estimated  at  45 
million  4/5  bushel  cartons  for  the  2003- 
04  season  taking  into  consideration  the 
need  for  additional  funds  to  increase 
reserves.  This  assessment  rate  will  yield 
approximately  $23,000  over  anticipated 
budgeted  expenses  with  the  excess 
funds  to  be  earmarked  for  the  reserve 
fund. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  2003-04  fiscal  period 
indicates  that  the  grower  price  for  the 
2003-04  season  could  range  between 
$1 .80  and  $20.40  per  4/5  bushel  of 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Therefore,  the  estimated 
assessment  revenue  for  the  2003-04 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between  .03 
and  .33  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
Florida  citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Conunittee 
deliberations  on  all  issues.  Like  all 
Conunittee  meetings,  the  July  1.  2003, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Florida  citrus 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
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duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  28,  2003  (68  FR  44237). 
Copies  of  the  proposed  rule  were  also 
mailed  or  sent  via  facsimile  to  all 
Florida  citrus  handlers.  Finally,  the 
proposal  was  made  available  through 
the  Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  A  30-day  comment 
period  ending  August  27,  2003,  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  die 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because:  (1)  The 
2003-04  fiscal  period  began  August  1, 
2003,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
citrus  fruit  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  actions  issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Oranges,  Tangelos. 
Tangerines,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows; 

PART  905— Oranges,  Grapefruit, 
Tangerines,  and  Tangelos  Grown  in 
Florida 

■  1.  The  authority  citation  for  7  CFR  part 
905  continues  to  read  as  follows: 


Authority:  7  U.S.C.  601-674. 

■  2.  Section  905.235  is  revised  to  read  as 
follows: 

§905.235    Assessment  rate. 

On  and  after  August  1,  2003,  an 
assessment  rate  of  $0,006  per  4/5  bushel 
carton  or  equivalent  is  established  for 
assessable  Florida  citrus  covered  under 
the  order. 

Dated:  September  23,  2003. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

[PR  Doc.  03-24538  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  987 

[Docket  No.  FV03-987-1  FR] 

Domestic  Dates  Produced  or  Packed  in 
Riverside  County,  CA;  Decreased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  decreases  the 
assessment  rate  established  for  the 
California  Date  Administrative 
Committee  (Committee)  for  the  2003-04 
and  subsequent  crop  years  fi-om  $0.90  to 
$0.75  per  hundredweight  of  dates 
handled.  The  Committee  locally 
administers  the  marketing  order  that 
regulates  the  handling  of  dates 
produced  or  packed  in  Riverside 
County,  California.  Authorization  to 
assess  date  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  crop  year  begins 
October  1  and  ends  September  30.  The 
assessment  rate  will  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  or  Richard 
P.  Van  Diest,  Marketing  Specialist, 
California  Marketing  Field  Office.  Fruit 
and  Vegetable  Programs,  AMS,  USDA. 
2202  Monterey  St..  suite  102B,  Fresno, 
CA  93721;  telephone:  (559)  487-5901, 
Fax:  (559)  487-5906;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237.  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938. 


Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW..  STOP  0237,  Washington 
DC  20250-0237;  telephone:  (202)  720- 
2491 .  Fax:  (202)  720-8938,  or  e-mail: 
fay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  987,  both  as  amended  (7 
CFR  part  987),  regulating  the  handling 
of  domestic  dates  produced  or  packed  in 
Riverside  County,  California,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674J,  hereinafter 
referred  to  as  the  "Act." 

The  Depaxtment  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  date  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  dates 
beginning  on  October  1 ,  2003,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
fnhabitant.  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  2003—04  and  subsequent  crop  years 
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from  $0.90  to  $0.75  per  hundredweight 
of  assessable  dates  handled. 

The  California  date  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  tojonnulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Conunittee  are  producers  and 
producer-handlers  of  California  dates. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  at  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2002-03  and  subsequent  crop 
years,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  crop 
year  to  crop  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  June  20,  2003, 
and  unanimously  recommended  2003- 
04  expenditures  of  $225,365  and  an 
assessment  rate  of  $0.75  per 
hundredweight  of  dates  handled.  In 
comparison,  last  year's  budgeted 
expenditiu^s  were  $273,450.  The 
recommended  assessment  rate  of  $0.75 
is  $0.15  lower  than  the  rate  currently  in 
effect.  The  decrease  in  the  assessment 
rate  and  budget  is  primarily  due  to  a 
lower  marketing  and  promotion  budget. 

Proceeds  from  the  sales  of  cull  dates 
are  usually  deposited  in  a  surplus 
account  for  subsequent  use  by  the 
Committee  in  covering  the  surplus  pool 
share  of  the  Committee's  expenses. 
Handlers  may  also  dispose  of  cull  dates 
of  their  own  production  within  their 
own  livestock-feeding  operation; 
otherwise,  such  cull  dates  must  be 
shipped  or  delivered  to  the  Conunittee 
for  sale  to  non-hiunan  food  product 
outlets. 

Last  year,  the  Committee  applied 
$5,000  of  surplus  account  monies  to 
cover  surplus  pool  expenses.  Based  on 
a  recent  trend  of  declining  sales  of  cull 
dates  over  the  past  few  years  and 
reduced  surplus  pool  costs,  the 
Committee  decided  not  to  apply  any  of 
the  surplus  pool  funds  toward  the  2003- 
04  Committee  budget.  The  Committee, 
instead,  recommended  assessing 
handlers  $0.75  per  hundredweight  and 
using  $30,365  from  the  administrative 
reserves  to  fund  the  reduced  Committee 
budget  of  $225,365. 

The  budgeted  administrative  Expenses 
for  the  2003-04  crop  year  include 


$123,710  fa :  labor  and  office  expenses. 
This  compa  res  to  $123,450  in  budgeted 
expenses  in  2002-03.  In  addition, 
$101,655  hs  s  been  budgeted  for 
marketing  a  nd  promotion  under  the 
program  foi  the  2003-04  crop  year.  This 
compares  t(  $150,000  in  budgeted 
marketing  a  nd  promotion  expenses  for 
the  2002-0:  crop  year. 

The  asses  sment  rate  of  $0.75  per 
hundredwe  ght  of  assessable  dates  was 
derived  by  i  ipplying  the  following 
formula  wh  sre: 
A.  =  Admin  strative  Reserve  ($30,365  of 

the  ant  cipated  $40,000 

Admin  strative  Reserve) 
B  =  2003-0  [  expected  shipments 

(260,00(0  hundredweight) 
C  =  2003-04  expenses  ($225,365); 
(C  -  A)  -i-  E  =  $0.75  per  hundredweight. 

Estimatet  shipments  should  provide 
$195,000  ir  assessment  income.  Income 
derived  froi  n  handler  assessments  and 
the  admini!  trative  reserves  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  th  b  reserve  on  September  30, 
2004,  are  ej  pected  to  be  less  than  the 
maximum  [  ermitted  by  the  order  (not  to 
exceed  50  f  ercent  of  the  average  of 
expenses  incurred  during  the  most 
recent  five  )receding  crop  years; 
§  987.72(c)], 

The  assei  sment  rate  established  in 
this  rule  wi  1  continue  in  effect 
indefinitely  imless  modified, 
suspended,  or  terminated  by  USDA 
upon  recon  imendation  and  information 
submitted  I  y  the  Committee  or  other 
available  it  formation. 

Althougl  this  assessment  rate  will  be 
in  effect  foi  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  durin]  each  crop  year  to 
recommen<  a  budget  of  expenses  and 
consider  recommendations  for 
modificaticjn  of  the  assessment  rate.  The 
dates  and  t  mes  of  Committee  meetings 
are  availab  e  from  the  Committee  or 
USDA.  CoE  miittee  meetings  are  open  to 
the  public  i  ind  interested  persons  may 
express  the  ir  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommen(  ations  and  other  available 
informatioi  i  to  determine  whether 
modificatic  n  of  the  assessment  rate  is 
needed.  Fu  rther  rulemaking  will  be 
undertaker  as  necessary.  The 
Committee  s  2003-04  budget  and  those 
for  subseqi  ent  crop  years  will  be 
reviewed  a  id,  as  appropriate,  approved 
by  USDA. 

Final  Regu  latory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulajory  Flexibility  Act  (RFA),  the 
Agriculturi  il  Marketing  Service  (AMS) 
has  consid  ;red  the  economic  impact  of 
this  rule  01   small  entities.  Accordingly, 


AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100 
producers  of  dates  in  the  production 
area  and  approximately  10  handlers 
Subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  Five  of  the  10  handlers  (50 
percent)  shipped  over  $5,000,000  of 
dates  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Five  of  the  10  hemdlers 
(50  percent)  shipped  under  $5,000,000 
of  dates  and  could  be  considered  small 
handlers.  The  majority  of  California  date 
producers  may  be  classified  as  small 
entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2003-04 
and  subsequent  crop  years  from  $0.90  to 
$0.75  per  hundredweight  of  assessable 
dates  handled.  The  Committee 
unanimously  recommended  2003-04 
expenditures  of  $225,365  and  the  $0.75 
per  hundredweight  assessment  rate.  The 
assessment  rate  of  $0.75  is  $0.15  lower 
than  the  rate  currently  in  effect.  The 
quantity  of  assessable  dates  for  the 
2003-04  crop  year  is  estimated  at 
260,000  hundredweight.  Thus,  the  $0.75 
per  hundredweight  rate  should  provide 
$195,000  in  assessment  income.  This 
along  with  administrative  reserve  funds 
should  be  adequate  to  meet  the 
Committee's  2003-04  crop  year 
expenses. 

■Phe  budgeted  administrative  expenses, 
for  the  2003-04  crop  year  include 
$123,710  for  labor  and  office  expenses. 
This  compares  to  $123,450  in  budgeted 
expenses  in  2002-03.  In  additiqn, 
$101,655  has  been  budgeted  for 
marketing  and  promotion  luider  the 
marketing  order  for  the  2003-04  crop 
year.  This  compares  to  $150,000  in 
budgeted  marketing  and  promotion 
expenses  for  the  2002-03  crop  year. 

■The  Committee  reviewed  and 
unanimously  recommended  2003-04 
expenditures  of  $225,365  which  include 


Federal  Register/Vol.  68,  No.  188/Monday,  September  29.  2003/Rules  and  Regulations        55811 


marketing  and  promotion  programs. 
Prior  to  arriving  at  this  budget,  the 
Committee  considered  alternative 
expenditure  levels,  including  a  proposal 
to  not  have  a  budget.  The  assessment 
rate  of  $0.75  per  hundredweight  of 
assessable  dates  was  then  determined  by 
applying  the  following  formula  where: 
A  =  Administrative  Reserve  ($30,365  of 

the  anticipated  $40,000 

Administrative  Reserve) 
B  =  2003-04  expected  shipments 

(260,000  hundredweight) 
C  =  2003-04  expenses  ($225,365); 
(C  -  A)  -i-B  =  $0.75  per  hundredweight. 
Estimated  shipments  should  provide 
$195,000  in  assessment  income.  Income 
derived  from  handler  assessments  and 
the  administrative  reserves  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  administrative  reserve  on 
September  30,  2004,  are  expected  to  be 
less  than  the  maximum  permitted  by  the 
order  (not  to  exceed  50  percent  of  the 
average  of  expenses  incurred  during  the 
most  recent  five  preceding  crop  years; 
§  987.72(c)). 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  year  indicates  that 
the  grower  price  for  the  2003-04  season 
could  range  between  $40  and  $120  per 
hundredweight  of  dates.  Therefore,  the 
estimated  assessment  revenue  for  the 
2003-04  crop  year  as  a  percentage  of 
total  grower  revenue  could  range 
between  .6  and  2  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers  under 
the  Federal  marketing  order. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
the  burden  on  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  California 
date  industry,  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  June  20,  2003,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California  date 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 


A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  28,  2003  (68  FR  44241). 
Copies  of  the  proposed  rule  were  also 
mailed  or  sent  via  facsimile  to  all  date 
handlers.  Finally,  the  proposal  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register  and 
USDA.  A  30-day  comment  period 
ending  August  27,  2003,  was  provided 
for  interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http//www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because 
handlers  will  soon  be  receiving  2003-04 
crop  dates  from  growers.  In  addition, 
the  crop  year  begins  on  October  1,  2003, 
and  the  assessment  rate  applies  to  all 
assessable  dates  during  the  2003-04  and 
subsequent  seasons.  Further,  handlers 
are  aware  of  this  rule  which  was 
recommended  at  a  public  meeting.  Also, 
a  30-day  comment  period  was  provided 
for  in  the  proposed  rule  and  no 
comments  were  received. 

List  of  Subjects  in  7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
reqiiirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  987  is  amended  as 
follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

■  1.  The  authority  citation  for  7  CFR  part 
987  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  Section  987.339  is  revised  to  read  as 
follows: 

§987.339    Assessment  rate. 

On  and  after  October  1,  2003,  an 
assessment  rate  of  $0.75  per 
hundredweight  is  established  for 
California  dates. 


Dated:  September  23,  2003. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

(FR  Doc.  03-24539  Filed  9-26-03;  8:45  am] 

BILUNG  COOE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-20-AO;  Amendment 
39-13242;  AD  2003-14-23] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211-524G2,  -524G2-T,  -524G3, 
-524G3-T,  -524H,  -524H-T,  -524H2, 
and  "524H2-T  Series,  and  Models 
RB211  Trent  768-60, 772-60,  and 
772B-60  TurtMfan  Engines;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Dfrective 
(AD)  2003-14-23  applicable  to  Rolls- 
Royce  pic  RB211-524G2,  -524G2-T. 
-524G3,  -524G3-T,  -524H,  -524H-T. 
-524H2,  and  "524H2-T  Series,  and 
Models  RB211  Trent  768-60,  772-60, 
and  772B-60  turbofan  engines  that  was 
published  in  the  Federal  Register  on 
July  17,  2003.  RB211  Trent  768-60. 
772-60,  and  772B-60  turbofan  engine 
models  were  included  in  this  AD  in 
error.  This  document  deletes  these 
models  from  the  AD.  In  all  other 
respects,  the  original  docmnent  remains 
the  same. 

EFFECTIVE  DATE:  Effective  September  29. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Antonio  Cancelliere,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA.  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  AD,  FR  Doc.  03-18078,  applicable 
to  Rolls-Royce  pic  (RR)  RB211-524G2, 
-524G2-T.  -524G3,  -524G3-T,  -524H, 
-524H-T,  -524H2,  and  -524H2-T 
series,  and  models  RB211  Trent  768-60, 
772-60,  and  772B-60  turbofan  engines, 
was  published  in  the  Federal  Register 
on  July  17,  2003  (68  FR  42242).  The 
following  correction  is  needed: 
■  1.  On  page  42242,  in  the  second 
column,  the  Subject  Heading, 
"Airworthiness  Directives;  Rolls-Royce 
pic  RB211-524G2,  -524G2-T,  -524G3, 
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-524G3-T.  -524H,  -524H-T.  -524H2, 
and  "524H2-T  Series,  and  Models 
RB211  Trent  768-60,  772-60,  and  772B- 
60  Turbofan  Engines"  is  corrected  to 
read  "Airworthiness  Directives;  Rolls- 
Royce  pic  RB211-524G2,  -524G2-T, 
-524G3,  -524G3-T.  -524H.  -524H-T, 
-524H2,  and  '524H2-T  Series  Turbofan 
Engines". 

■  2.  In  the  second  column  of  page  42242, 
the  first  sentence  of  the  Summary,  "The 
FAA  is  adopting  a  new  airworthiness 
directive  (AD)  for  Rolls-Royce  pic  (RR) 
RB211-524G2,  -524G2-T,"-524G3, 
-^24G3-T,  -524H,  -524H-T,  -524H2, 
and  -524H2-T  series,  and  models  RB211 
Trent  768-60,  772-60,  and  7723-60 
turbofan  engines  with  high  pressure 
compressor  (HPC)  rotor  stage  1  through 
stage  6  drums,  part  numbers  (P/Ns) 
FK25502  and  FW20195  installed."  is 
corrected  to  read  "The  FAA  is  adopting 
a  new  airworthiness  directive  (AD)  for 
Rolls-Royce  pic  (RR)  RB211-524G2, 
-524G2-T,  -524G3,  -524G3-T,  -524H, 
-524H-T,  -524H2.  and  -524H2-T  series 
turbofan  engines  with  high  pressure 

-compressor  (HPC)  rotor  stage  1  through 
stage  6  drums,  part  numbers  (P/Ns) 
FK25502  and  FW20195  installed." 

■  3.  In  the  third  column  of  page  42242, 
the  first  sentence  of  the  Supplementary 
Information,  "The  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  U.K., 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  RR  RB211- 
524G2.  -524G2-T,  -524G3,  -524G3-T, 
-524H.  -524H-T,  -524H2,  and  -524H2- 
T  series,  and  models  RB211  Trent  768- 
60.  -772-60,  and  7728-60  turbofan 
engines  with  HPC  stage  1  through  stage 
6  drums,  P/Ns  FK25502  and  FW20195 
installed."  is  corrected  to  read  "The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  U.K., 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  RR  RB211- 
524G2,  -524G2-T.  -524G3,  -524G3-T, 
-524H,  -524H-T.  -524H2,  and  524H2-T 
series  tiubofan  engines  with  HPC  stage  1 
through  stage  6  drums.  P/Ns  FK25502 
and  FW20195  installed." 

■  4.  In  the  first  column  of  page  42243, 
the  second  sentence  under  FAA's 
Determination  and  Requirements  of  This 
AD  "Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Rolls-Royce  pic 
RB211-524G2,  -524G2-T,  -524G3, 
-524G3-T,  -524H,  -524H-T,  -524H2, 
and  -524H2-T  series,  and  models  RB211 
Trent  768-60,  772-60,  and  772B-60 
turbofan  engines  of  this  same  type 
design"  is  corrected  to  read  "Since  an 
unsafe  condition  has  been  identified  that 
is  likely  to  exist  or  develop  on  other 
Rolls-Royce  pic  RB211-524G2,  -524G2- 


T,  -524G3,  -  524G3-T,  -524H,  -524H-T, 
-524H2,  anc  "524H2-T  series  turbofan 
engines  oft!  is  same  type  design," 


§39.13    [Corected] 


sent  3nce 


A) 


-524C  2 


in  the  third  column, 
in  paragraph  (c)  is 
read  as  follows: 
applies  to  Rolls-Royce  pic 
-524G2-T,  -524G3, 
524H,  -524H-T,  -524H2, 
T  series  turbofan  engines 
pressure  compressor  (HPC) 

through  stage  6  drums,  part 
(P/Ks)  FK25502  and  FW20195 


■  5.  On  page|42243 
the  first 
corrected  to 

(c)  This 
RB211-; 
-524G3-T,  - 
and-524H2 
with  high 
rotor  stage  1 
numbers 
installed.  * 

Issued  in  Bi  rlington.  MA,  on  September 
19,  2003. 

Francis  A.  FaVara, 

Assistant  Mai  ager,  Engine  and  Propeller 
Directorate. . .  [ircraft  Certification  Service. 
[FR  Doc.  03-2  4374  Filed  9-26-03;  8:45  am] 
BILLING  CODE  4|10-13-P 
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Federal  Aviation  Administration 
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[Docket  No.  2  D00-NM-408-AD;  Amendment 
39-13314;  AC  2003-19-11] 

RIN  212&-AA^ 

Airworthiness  Directives;  Learjet 
Model  60  At  rplanes 


agency: 

Admini 
ACTION:  Finil 


Fee  eral  Aviation 
stratton,  DOT. 
rule. 


SUMMARY:  T  lis  amendment  supersedes 

an  existing  <  irworthiness  directive  (AD), 

applicable  t )  certain  Learjet  Model  60 

airplanes,  tl  at  currently  requires 

inspection  t )  detect  bends  in  or  damage 

to  the  fuel  c  ossflow  tube;  inspection  to 

determine  c  earance  between  the  fuel 

crossflow  tJbe  and  the  flight  control 

cables;  and   eplacement  or  repair  of  the 

tube,  if  nec«  ssary.  This  amendment 

requires  a  r«  view  of  airplane 

maintenanc  j  records  or  an  inspection  to 

determine  i  a  fuel  crossflow  tube 

having  a  cei  tain  part  number  is 

installed;  ai  d  follow-on/corrective 

actions,  as  i  pplicable.  This  amendment 

also  expanc  s  the  applicability  of  the 

existing  ADito  include  additional 

airplanes.  Tne  actions  specified  by  this 

AD  are  intei  ided  to  prevent  chafing  and      Comments 


feeding  operations.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  November  3.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
3,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Learjet,  Inc.,  One  Learjet  Way, 
Wichita,  Kansas  67209-2942.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Janusz,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4148;  fax  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-14-09, 
amendment  39-9303  (60  FR  36984,  July 
19, 1995),  which  is  applicable  to  certain 
Learjet  Model  60  airplanes,  was 
published  in  the  Federal  Register  on 
June  18,  2003  (68  FR  36502).  That  action 
proposed  to  require  inspection  to  detect 
bends  in  or  damage  to  the  fuel  crossflow 
tube;  inspection  to  determine  clearance 
between  the  fuel  crossflow  tube  and  the 
flight  control  cables;  and  replacement  or 
repair  of  the  tube,  if  necessary.  That 
action  also  proposed  to  require  a  review 
of  airplane  maintenance  records  or  an 
inspection  to  determine  if  a  fuel 
crossflow  tube  having  a  certain  part 
number  is  installed;  and  follow-on/ 
corrective  actions,  as  applicable.  That 
action  also  proposed  to  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes. 


consequent  failure  of  the  fuel  crossflow 
tube  due  to  inadequate  clearance 
between  the  tube  and  the  flight  control 
cables,  whii  h  could  result  in  loss  of  fuel 
from  one  fu  ;1  tank  during  normal 
operating  c(  nditions  or  loss  of  fuel  from 
both  main  f  lel  tanks  during  fuel  cross- 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
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Explanation  of  Change  to  Proposed 
Rule 

In  paragraph  (a)  of  the  proposed  rule, 
we  inadvertently  specified  an  incorrect 
part  number.  We  have  revised  this  AD 
to  specify  the  correct  part  number. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  'abor  rate  used  in  these 
calculations  frc  n  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate.  - 

i 

Cost  Impact 

There  are  approximately  145 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
109  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
review  of  airplane  maintenance  records/ 
inspection  required  in  this  AD  action,  at 
an  average  labor  rate  of  $65  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$14,170,  or  $130  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-9303  (60  FR 
36984,  July  19,  1995),  and  by  adding  a 
new  airworthiness  directive  (AD),  • 
amendment  3  9-1 3  3 1 4 ,  to  read  as 
follows: 

2003-19-11     Learjet:  Amendment  39-13314. 
Docket  2000-NM-108-AD.  Supersedes 
AD  95-14-09,  Amendment  39-9303. 

Applicability:  Model  60  airplanes,  serial 
numbers  60-001  through  60-145  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  consequent  failure 
of  the  fuel  crossflow  tube  due  to  inadequate 
clearance  between  the  tube  and  the  flight 
control  cables,  which  could  result  in  loss  of 
fuel  from  one  fuel  tank  during  normal 
operating  conditions  or  less  of  fuel  from  both 
main  fuel  tanks  during  fuel  cross-feeding 
operations,  accomplish  the  following: 

Part  Identification 

(a)  Within  25  flight  hours  after  the  effective 
date  of  this  AD,  inspect  the  fuel  crossflow 


tube  to  determine  whether  part  number  (P/ 
N)  6026020-005  is  installed.  Instead  of 
inspecting  the  tube,  a  review  of  airplane 
maintenance  records  is  acceptable  if  the  P/N 
of  the  tube  can  be  positively  determined  from 
that  review. 

Clearance  Measurement  and  Corrective 
Action 

(b)  For  all  airplanes;  If  P/N  6026020-005  is 
found  installed  during  the  review  or 
inspection  required  by  paragraph  (a)  of  this 
.^D,  before  further  flight,  measure  the 
clearance  between  the  fuel  crossflow  tube 
and  the  flight  control  cables  to  determine  if 
it  is  at  least  0.35  inch,  per  paragraph  2.B.(8) 
of  the  Accomplishment  Instructions  of 
Bombardier  Alert  Service  Bulletin  A60-28-3, 
Revision  2,  dated  October  26,  1998. 

(1)  If  the  clearance  is  0.35  inch  or  more,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  the  clearance  is  less  than  0.35  inch, 
before  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Wichita  Aircraft      - 
Certification  Office  (ACO).  FAA. 

Part  Replacement,  Measurement,  and  Repair 

(c)  For  airplanes  having  serial  numbers.60- 
001  through  60-055:  If  P/N  6026020-005  is 
not  found  installed  during  the  review  or 
inspection  required  by  paragraph  (a)  of  this 
AD,  within  90  days  after  accomplishing  the 
review  or  inspection,  replace  the  existing  fuel 
crossflow  tube  with  a  new  fuel  crossflow 
tube  having  P/N  6026020-005,  and  measure 
the  clearance  between  the  newly  installed 
fuel  crossflow  tube  and  the  flight  control 
cables,  per  paragraph  2.A.  of  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  60-28-4,  Revision  2.  dated 
August  22.  2001. 

(1)  If  the  clearance  is  0.35  inch  or  more,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  the  clearance  is  less  than  0.35  inch, 
before  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Wichita  ACO, 
FAA. 

(d)  For  airplanes  having  serial  numtjers  60- 
056  through  60-145:  If  P/N  6026020-005  is 
not  found  installed  during  the  review  or 
inspection  required  by  paragraph  (a)  of  this 
AD,  within  90  days  tffter  accomplishing  the 
review  or  inspection,  replace  the  existing  fuel 
crossflow  tube  with  a  new  fuel  crossflow 
tube  having  P/N  6026020-005,  and  measure 
the  clearance  between  the  newly  installed 
fuel  crossflow  tube  and  tlie  flight  conUol 
cables  to  determine  if  the  clearance  is  at  least 
0.35  inch,  per  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  Bombardier 
Alert  Ser\'ice  Bulletin  A60-28-3.  Revision  2. 
dated  October  26.  1998. 

(1)  If  the  clearance  is  0.35  inch  or  more,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  the  clearance  is  less  than  0.35  inch, 
before  further  flight,  repair  per  a  method 
approved  by  the  Manager.  Wichita  ACO, 
FAA. 

Note  1:  Bombardier  Alert  Ser\ice  Bulletin 
A60-28-3.  Revision  2.  Figure  1,  Detail  D, 
incorrectly  identifies  the  fuel  crossflow  tube 
to  be  installed  as  P/N  6026020-001.  The 
manufacturer  is  aware  of  this  error  and  plans 
to  correct  the  part  number  in  the  next 
revision  of  the  alert  service  bulletin. 
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Part  Installation 

(e)  As  of  the  effective  date  of  this  AD,  only 
fuel  crossflow  tubes  having  P/N  6026020-005 
shall  be  installed  on  any  airplane. 

Alternative  Methods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19.  the 
Manager.  Wichita  AGO,  FAA,  is  authorized 
to  approve  alternative  methods  of 
compliance"(AMOCs)  for  this  AD. 

Incorporation  by  Reference 

(g)  Unless  otherwise  specified  by  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A60-28-3. 
Revision  2.  dated  October  26. 1998;  and 
Bombardier  Service  Bulletin  60-28-4, 
Revision  2.  dated  August  22.  2001;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Learjet,  Inc.,  One  Learjet  Way,  Wichita, 
Kansas  67209-2942.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport.  Wichita, 
Kansas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Efiiective  Date 

(h)  This  amendment  becomes  effective  on 
November  3,  2003. 

Issued  in  Renton,  Washington,  on 
September  16,  2003.  . 
Ali  Bahrami, 

Acting  Ma ridger.  Transport  Airplane 
Directorate,  Aircraft  Certification  Serv7ce. 
[FR  Doc.  03-24074  Filed  9-26-03;  8:45  am] 
BHJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-206-AD;  Aniendment 
39-1 331 9;  AD  2003-2(M)1  ] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B4-600,  B4-600R,  and  F4-600R 
(Collectively  Called  A300-600)  Series 
Airplanes,  and  Airbus  Model  A310 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbiis  Model 
.A300  B4-600,  B4-600R,  and  F4-600R 
(collectively  called  A300-600)  series 
airplanes,  and  Airbus  Model  A3 10 
series  airplanes,  that  currently  requires 


replacement  pf  Honeywell  inertial 
reference  units  (IRU)  with  new  or 
modified  Honeywell  IRUs.  For  certain 
airplanes,  that  existing  AD  also  requires 
replacement  pf  Litton  IRUs,  mode 
selector  units  (MSU),  and  an  inertial 
sensor  display  unit  (ISDU)  with  new 
Honeywell  IRUs,  MSUs,  and  a  new 
ISDU.  This  a  nendment  removes  the 
requirement  ;o  replace  the  Litton  IRUs, 
MSUs,  and  II IDU  with  Honeywell  IRUs, 
MSUs,  and  U  IDU.  This  amendment  also 
allows  the  us  e  of  certain  Honeywell 
IRUs  as  spar*  parts  until  the  final 
compliance  (  ate  of  this  AD.  The  actions 
specified  in  <  lis  AD  are  intended  to 
prevent  loss  )f  positioning  data  and  a 
display  of  ini  :orrect  attitude  data,  which 
could  compr  )mise  the  ability  of  the 
flightcrew  to  maintain  the  safe  flight 
and  landing  )f  the  airplane.  This  action 
is  intended  t )  address  the  identified  , 
unsafe  condi  ion. 

DATES:  Effect  ve  September  29,  2003. 

The  incorf  oration  by  reference  of 
certain  publi  nations  listed  in  the 
regulations  v  as  approved  previously  by 
the  Director  i  if  the  Federal  Register  as  of 
September  2: :.  2003  (68  FR  49340, 
August  18,  2  )03). 

Comments  for  inclusion  in  the  Rules 
Docket  must  ae  received  on  or  before 
October  29.  ;  003. 
ADDRESSES:  i  ubmit  comments  in 
triplicate  to  I  le  Federal  Aviation 
Administrati  an  (FAA),  Transport 
Airplane  Dirjctorate,  ANM-114, 
Attention:  Ri  lies  Docket  No.  2003-NM- 
206-AD,  160  .  Lind  Avenue.  SW., 
Renton,  Was  lington  98055-4056. 
Comments  n:  ay  be  inspected  at  this 
location  betv  een  9  a.m.  and  3  p.m., 
Monday  thrc  ugh  Friday,  except  Federal 
holidays.  Coi  nments  may  be  submitted 
via  fax  to  (42  5)  227-1232.  Comments 
may  also  be  i  ent  via  the  Internet  using 
the  followini   address:  9-anm- 
iarcomment  ifaa.gov.  Comments  sent 
via  fax  or  thf  Internet  must  contain 
"Docket  No.  2003-NM-206-AD"  in  the 
subject  line  <  nd  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  ai  tached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASC  I  text. 

The  servic ;  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  i  tond  Point  Maiarice 
Bellonte,  31  07  Blagnac  Cedex,  France. 
This  informs  tion  may  be  examined  at 
the  FAA,  Tnnsport  Airplane 
Directorate,    601  Lind  Avenue,  SW., 
Renton,  Was  lington;  or  at  the  Office  of 
the  Federal  I  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Jopling,  Program  Manager, 
Internationa  Branch,  ANM-116,  FAA, 


Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2190; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  On  August 
6,  2003.  the  FAA  issued  AD  2003-16- 
15,  amendment  39-13268  (68  FR  49340, 
August  18,  2003),  applicable  to  certain 
Airbus  Model  A300  B4-600,  B4-600R, 
and  F4-600R  (collectively  called  A300- 
600)  series  airplanes,  cmd  Airbus  Model 
A3 10  series  airplanes.  That  AD  requires 
replacement  of  Honeywell  inertial 
reference  units  (IRU)  with  new  or 
modified  Honeywell  IRUs.  For  certain 
airplanes,  that  AD  also  requires 
replacement  of  Litton  IRUs,  mode 
selector  units  (MSU)',  and  an  inertial 
sensor  display  imit  (ISDU)  with  new 
Honeywell  IRUs,  MSUs,  and  a  new 
ISDU.  That  action  was  prompted  by 
notification  from  the  Direction 
Geeneerale  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  that  an  operator  reported  loss  of 
positioning  data  and  the  display  of 
incorrect  attitude  data  shortly  after  take- 
off because  the  airplane  was  moved  on 
the  ground  before  the  IRU  alignment 
procediu"e  had  been  completed.  The 
actions  required  by  that  AD  arc 
intended  to  prevent  loss  of  positioning 
data  and  a  display  of  incorrect  attitude 
data. 

Related  Rulemaking 

It  should  be  noted  that  the  FAA 
previously  issued  AD  2001-13-24, 
amendment  39-12306  (66  FR  35532. 
July  6,  2001),  applicable  to  certain 
Airbus  Model  A300-600  and  A310 
series  airplanes.  The  DGAC  notified  the 
FAA  that  an  imsafe  condition  may  exist 
on  certain  Airbus  Model  A310  series 
airplanes  and  certain  Airbus  Model 
A300-600  series  airplanes  with  certain 
Honeywell  IRUs.  The  DGAC  advised 
that  an  operator  reported  the  loss  of 
positioning  data  and  the  display  of 
incorrect  attitude  data  shortly  after  take- 
off, because  the  aircraft  had  been  moved 
on  the  ground  before  the  end  of  the  IRU 
alignment  procediu-e.  This  condition,  if 
not  corrected,  could  result  in  the  loss  of 
positioning  data  and  a  display  of 
incorrect  attitude  data,  which  could 
compromise  the  ability  of  the  flightcrew 
to  maintain  the  safe  flight  and  landing 
of  the  airplane.  AD  2001-13-24  requires 
revisions  to  the  Normal  Procediues 
section  of  the  airplane  flight  manual  to 
prohibit  movement  of  the  airplane 
during  IRU  alignment  and  to  provide 
instructions  to  the  flightcrew  to  check 
the  navigational  display  system  to 
ensure  correct  display  of  all  primary 
attitude  and  heading  information  prior 
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to  flight.  That  action  is  intended  to 
address  the  identified  unsafe  condition. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2003-16-15, 
we  reviewed  the  requirements  of  that 
AD  and  noted  incorrect  information 
concerning  the  removal  and 
replacement  of  certain  Litton  IRU 
equipment.  The  applicability  section  of 
AD  2003-16-15  states  that  that  AD  is 
applicable  to  certain  Airbus  Model 
A300-600  and  A3 10  series  airplanes 
equipped  with  certain  Honeywell  IRU 
part  numbers.  Therefore,  Airbus  Model 
A300-600  and  A3 10  series  airplanes 
equipped  with  Litton  IRUs  are  not 
subject  to  the  requirements  of  AD  2003- 
16-15. 

The  procedures  for  performing  the 
actions  required  by  AD  2003-16-15  are 
stated  in  Airbus  Service  Bulletins 
A300-34-6135,  Revision  01  (for  Model 
A300-600  series  airplanes);  and  A310- 
34-2158,  Revision  01  (for  Model  A310 
series  airplanes);  both  dated  September 
10,  2001.  These  service  bulletins 
describe  procedures  for  replacement  of 
Honeywell  IRUs  with  new  or  modified 
Honeywell  IRUs,  and  were  identified  as 
mandatory  service  bulletins  in  French 
airworthiness  directive  2001-303(B), 
dated  July  25,  2001.  Airbus  Service 
Bulletins  A300-34-6135,  Revision  01; 
and  A310-34-2158.  Revision  01;  specify 
prior  or  concurrent  accomplishment  of 
Airbus  Service  Bulletins  A300-34-6082. 
Revision  05,  dated  February  13,  1998; 
and  A3 10-34-2 104,  dated  May  12, 
1995;  as  applicable.  Service  Bulletins 
A300-34-6082  and  A310-34-2104  both 
include  provisions  for  those  operators 
who  have  previously  replaced  Litton 
IRUs  with  Honeywell  IRUs.  For  several 
specific  aircraft  these  service  bulletins 
specify  the  replacement  of  Litton  IRUs 
with  Honeywell  IRUs  as  required 
changes  associated  with  mandatory 
service  bulletins.  As  a  result,  the 
replacement  of  certain  Litton  IRUs  with 
certain  Honeywell  IRUs  was  incorrectly 
identified  as  a  requirement  in 
paragraphs  (c)  and  (d)  of  AD  2003-16- 
15. 

Therefore,  one  of  the  purposes  of  this 
AD  is  to  remove  that  requirement  to 
replace  certain  Litton  IRUs  with  certain 
Honeywell  IRUs.  The  Litton  IRUs  are 
designed  to  provide  clear  indication  to 
the  flightcrew  if  the  aircraft  has  been 
moved  during  IRU  alignment,  and  are 
not  subject  to  the  unsafe  condition 
addressed  in  AD  2003-16-15. 

In  addition,  we  have  removed 
paragraph  (e).  Parts  Installation,  of  AD 
2003-16-15,  which  prohibits  the 
installation  of  certain  Litton  and 
Honeywell  IRU  part  numbers.  As  stated 
previously,  the  Litton  IRUs  are  not 


subject  to  the  unsafe  condition 
addressed  by  this  AD.  Paragraph  (e)(1) 
of  AD  2003-16-15  requires  that,  as  of 
September  22,  2003  (the  effective  date  of 
that  AD),  operators  no  longer  install 
Honeywell  IRUs  having  part  numbers 
HGld50BD02  and  HG1050BD05.  The 
actions  requifed  by  AD  2003-15-16  are 
specified  in  Airbus  Service  Bulletins 
A300-34-6135,  Revision  01;  and  A310- 
34-2158,  Revision  01;  both  dated 
September  10,  2001.  These  bulletins 
state  that  "it  is  impossible  to  mix  old    . 
P/Ns  with  new  P/Ns."  Therefore  it  is 
necessary  for  the  operators  to  replace  or 
niodify  all  three  IRUs  installed  on  each 
aircraft  simultaneously.  It  is  the 
understanding  of  the  FAA  that  operators 
often  only  stock  one  spare  unit  in  each 
field  spares  location.  In  order  to 
adequately  prepare  for  the  possibility  of 
IRU  failures  in  the  field  after  the 
effective  date  of  that  AD,  each  operator 
would  have  to  replace  their  current 
spare  IRUs  with  three  updated  IRUs, 
thus  increasing  their  allotment  of  spares 
threefold.  It  is  unlikely  that  Honeywell 
will  be  able  to  distribute  the  necessary 
number  of  IRUs  to  the  operators'  field 
spares  locations  prior  to  the  effective 
date  of  this  AD.  ft  is  likely  that  delay  of 
delivery  of  these  replacement  IRUs 
would  result  in  flight  delays  and/or 
cancellations.  Continued  compliance 
with  AD  2001-13-24,  described 
previously,  provides  adequate  assurance 
that  safety  will  not  be  compromised  by 
continued  use  of  the  subject  Honeywell 
IRUs  until  the  parts  replacement 
requirements  of  this  AD  are 
accomplished.  Therefore,  we  have 
determined  that  a  Parts  Installation 
paragraph  is  not  required  in  this  AD. 

FAA's  Determination 

In  light  of  the  above,  we  have 
determined  that  it  is  necessary  to  issue 
this  supersedure  AD  to  ensure  the 
continued  operational  safety  of  the  fleet. 

U.S.  Type  Certification  of  the  Airplanes 

These  airplane  models  are 
manufactured  in  France  and  are  type- 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  2003-16- 
15  to  continue  to  require  replacement  of 
Honeywell  IRUs  with  new  or  modified 
Honeywell  IRUs.  This  AD  removes  all 
references  to  the  replacement  of  Litton 


IRUs,  MSUs,  and  a  new  ISDU  with 
Honeywell  IRUs,  MSUs,  and  a  new 
ISDU.  This  AD  also  removes  paragraph 
(e).  Parts  Installation,  of  AD  2003-16- 
15,  and  allows  the  use  of  certain 
Honeywell  IRUs  as  spare  parts  until  the 
final  compliance  date  of  this  AD.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  Airbus  Service 
Bulletin  A300-34-6135,  Revision  01 
(for  Model  A300-600  series  airplanes); 
and  Airbus  Service  Bulletin  A310-34- 
2158.  Revision  01  (for  Model  A310 
series  airplanes);  both  dated  September 
10,2001. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Ahhough  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity' 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-206-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 


that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  pot  a  "significant 

ion"  under  Executive 
It  has  been  determined 
lis  action  involves  an 
julation  under  DOT    ' 


regulatory  acl 
Order  12866.1 
further  that  tl 
emergency  re| 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  Feiruary  26,  1979).  If  it  is 
determined  tl  lat  this  emergency 
regulation  otl  erwise  would  be 
significant  un  der  DOT  Regulatory 
Policies  and  I'rocedures,  a  final 
regulatory  evi  Juation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  1  nay  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  cap  tion  ADDRESSES. 


in  14  CFR  Part  39 

transpc^ation,  Aircraft,  Aviation 
by  reference, 


List  of  Subie(^ 

Air 
safety,  Incorpjoration 
Safety. 

Adojftion  of  the  Amendment 

■  Accordingl  i 
delegated  to 


,  pursuant  to  the  authority 
I  le  by  the  Administrator, 


Tabi  e— Applicability 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  .imended  by 
removing  amendment  39-13268  (68  FR 
49340,  August  18,  2003),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13319,  to  read  as 
follows: 

2003-20-01    Airbus:. Amendment  39-13319. 
Docket  2003-NM-206-AD.  Supersedes 
AD  2003-16-15,  Amendment  39-13268. 

Applicability:  The  series  airplanes, 
certificated  in  any  category,  listed  in  the 
following  table: 


Model- 


Equipped  w  th  Honeywell  initial  reference 
uvits  having  part  No. 


Excluding  airplanes  modified  in  accordance 
with — 


A300  84-600,  A300  B4-600R.  and  A300  F4- 
600R  (collectively  called  A300-600);  and 
A310. 


HG1050BD02 


Dr  HG1050BD05 


Airbus  Modification  12304  in  production;  or 
Airbus  Service  Bulletin  A300-34-6135,  Re- 
vision 01,  dated  September  10,  2001  (for 
Model  A300-600  series  airplanes);  or  Air- 
bus Service  Bulletin  A31 0-34-21 58,  Revi- 
sion 01,  dated  September  10,  2001  (for 
Model  A310  series  airplanes);  as  applica- 
ble. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  positioning  data  and  a 
display  of  incorrect  attitude  data  to  the'  . 
flightcrew,  which  could  compromise  the 
ability  of  the  flightcrew  to  maintain  the  safe 
flight  and  landing  of  the  airplane,  accomplish 
.  the  following: 

Replacement  of  Inertial  Reference  Units 
(IRU) 

(a)  Within  35  months  after  the  effective 
date  of  this  AD:  Replace  the  existing 
Honeywell  IRUs  with  new  or  modified 
Honeywell  IRUs,  per  the  Accomplishment 
Instructions  specified  in  Airbus  Service 
Bulletin  A300-34-6135,  Revision  01  (for 
Model  A300  B4-600,  A300  B4-600R,  and 
A300-F4-600R  (collectively  called  A300-600 
series  airplanes));  or  Airbus  Service  Bulletin 
A310-34-2158,  Revision  01  (for  Model  A310 
series  airplanes):  both  dated  September  10. 
2001;  as  applicable. 

(b)  Accomplishment  of  the  replacement 
specified  in  Airbus  Service  Bulletin  A300- 
34-6135  (for  Model  A300-600  series 
airplanes);  or  Airbus  Service  Bulletin  A310- 
34-2158  (for  Model  A310  .series  airplanes): 
both  dated  March  9,  2001;  as  applicable;  is 
acceptable  for  compliance  with  the 


replacement  re  }uirement  of  paragraph  (a)  of 
this  AD. 


Note  1:  Airb  i 
6135,  Revision 
Bulletin  A3ia 
dated  Septemh  3 
Honeywell  Ser  /ice 
0009,  dated  A| 
Service  Bulletin 
Revision  001. 
additional  soulces 
accomplishing  th 
this  AD. 


s  Service  Bulletin  A300-34- 
01:  and  Airbus  Service 
34-2158,  Revision  01;  both 
r  10,  2001;  reference 

Bulletin  HG1050BD-34- 
ril  17.  2001;  and  Honevwell 

HG1050BD-34-0010", 
ated  April  16,  2001;  as 

of  service  information  for 
e  replacements  required  by 


Alternative  M(  thods  of  Compliance 

ccord  mce  with  14  CFR  39.19,  the 
International  Branch,  ANM-116, 
Airplane  Directorate,  is 
Approve  aliernative  methods  of 
this  AD. 


(c)  In  ac 
Manager. 
FAA.  Transp 
authorized  to 
compliance  foi 


Incorporation  ]y  Reference 

(d)  Unless  ol  herwise  specified  in  this  AD, 
the  actions  shj  11  be  done  in  accordance  with 
Airbus  Service  Bulletin  A300-34-6135, 
Revision  01,  di  ited  September  10,  2001;  or 
Airbus  Service  Bulletin  A310-34-2158, 
Revision  01.  di  ited  September  10.  2001;  as 
applicable.  Th  s  incorporation  was  approved 
previously  by  he  Director  of  the  Federal 


Register  as  of  September  22.  2003  (68  FR 
49340,  August  18.  2003).  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  Inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
303(B),  dated  July  25,  2001. 

Effective  Date 

(e)  This  amendment  becomes  effective 
upon  date  of  publication  in  the  Federal 
Register. 

Issued  in  Renton,  Washington,  on 
September  23,  2003. 
AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-24487  Filed  9-24-03;  1:09  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Doclcet  No.  FAA-2003-14905;  Airspace 
Docket  No.  03-AGL-O4] 

Modification  of  Class  E  Airspace; 
Cheboygan,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  Class  E 
airspace  at  Cheboygan.  MI.  area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedures  (SIAPSj  have 
been  developed  for  Cheboygan  County 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
increases  the  area  of  the  existing 
controlled  airspace  at  Cheboygan 
County  Airport. 

EFFECTIVE  DATE:  0901  UTC,  December 
25, 2003. 

ADDRESSES:  Denis  C.  Burke.  Air  Traffic 
Division.  Airspace  Branch.  AGL-520, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 
History 

On  Wednesday,  June  4,  2003.  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Cheboygan, 
MI  (68  FR  33426).  The  proposal  was  to 
modify  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  to  contain  Instrument  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
.    Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400. 9K  dated  August  30,  2002, 
and  effective  September  16,  2002.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Cheboygan. 
MI,  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 


out  of  Cheboygan  County  Airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this,  proposed 
regulation— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26. 1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal, 
since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  bv  reference  in  14 
CFR  71 . 1  of  the  Federal  AviaUon 
Administration  Order  7400.9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows; 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5    Cheboygan,  NC  [Revised] 

Cheboygan  County  Airport,  MI 

(Lat.  45°39'13''  N.,  long.  84'=31'109''  VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Cheboygan  County  Airport. 


Issued  in  Des  Plaines,  Illinois,  on 
September  5.  2003. 
Nancy  B.  Shelton, 

Managfr,  Air  Traffic  Division,  Great  Lakes 
Region. 

IFR  Doc.  0.3-24607  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

7 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14906;  Airspace 
Docket  No.  03-AGL-05] 

Modification  of  Class  E  Airspace;  West 
Union,  OH 

agency:  Federal  Aviation 
Administration  (FA.\).  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  modifies  Class  E 
airspace  at  West  Union,  OH.  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedures  (SIAPs)  have  been 
developed  for  Alexander  Salamon 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
increases  the  area  of  the  existing 
.-  controlled  airspace  at  Alexander 
Salamon  Airport. 

EFFECTIVE  DATE:  0901  UTC,  December 
25,  2003. . 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devot  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 
History 

On  Wednesday,  June  4.  2003.  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  West  Union, 
OH  (68  FR  33427).  The  proposal  was  to 
modify  controlled  airspace  extending'' 
upward  from  700  feet  above  the  surface 
of  the  earth  to  contain  Instrument  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
cq|nments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400.9K  dated  August  30,  2002, 
and  effective  September  16,  2002.  which 
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is  iDcorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  West 
Union,  OH,  to  accommodate  aircraft 
executing  instrument  flight  procedures 
into  and  out  of  Alexander  Salamon 
Airport.- The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  h^  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foreoging,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESkSNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963Coinp..  p.  389. 

{71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002,  and  effective 
September  16.  2002.  is  amended  as 
follows: 


Paragraph  600'. 
extending  upwt  in 
above  the  surfcipe 


Class  E  airspace  areas 
d  from  700  feet  or  more 
of  the  earth. 


AGL  OH  E5 

West  Union. 
(Lat.  38°51' 

That  airspace 
feet  above  the 
radius  of  the 


V  est  I 


0 


Union,  OH  [Revised] 

Alexander  Salamon  Airport,  OH 
"N..  long.  83°33'59"W.) 

extending  upward  from  700 
rface  within  a  7.7-mile 
Alexander  Salamon  Airport. 


s  jr 


Issued  in  Des 
September  5 

Nancy  B.  Shelt^n 

Manager,  Air  T.  affi 

Region. 

(FR  Doc.  03-24606 

BILUNG  CODE  491  >-13-M 


Plaines,  Illinois,  on 
03. 


'ic  Division,  Great  Lakes 
Filed  9-26-03;  8:45  am] 


DEPARTMErir  OF  TRANSPORTATION 

Federal  Aviaf  on  Administration 

I 
14  CFR  Part  tl 

I 

[Docket  No.  FAA-2003-14693;  Airspace 
Docket  No.  03-  AGL-03] 


Modification 
South  Bend, 


}f  Class  E  Airspace; 
N 


AGENCY 

Administrati(  n 

ACTION:  Final  rule 


Federal  Aviation 

(FAA),  DOT. 


SUMMARY:  Thi  s  action  modifies  Class  E 
airspace  at  Scuth  Bend,  IN.  Area 
Navigation  (R  ^JAV)  Standard  Instrument 
Approach  Pre  cedures  (SIAPS)  to  several 
runways  hav<  been  developed  for  South 
Bend  Regions  1  Airport.  Controlled 
airspace  extei  iding  upward  from  700 
feet  above  tht  surface  of  the  earth  is 
needed  to  coi  itain  aircraft  executing 
these  approac  hes.  This  action  increases 
the  area  of  thi  i  existing  controlled 
airspace  at  Sc  uth  Bend  Airport. 

EFFECTIVE  DA-fE:  0901  UTC,  December 
■25,  2003. 


FOR  FURTHER 

Denis  C.  Burke 
Airspace  Brai  ich 
Aviation  Adr  linistration 
Devon  Aveni e 
60018,  telepho 


SUPPLEMENTA  lY 


la'' 


History 

On  Mond 
proposed  to 
modify  Class 
IN  (68  FR  1 
modify  contrblled 
upward  from 
of  the  earth  t 
Rules  (IFR) 
airspace 


duri  ig 


NFORMATION  CONTACT: 

Air  Traffic  Division, 
AGL-520,  Federal 
2300  East 
Des  Plaines,  Illinois 
ne  (847) 294-7568. 
INFORMATION: 


9^  70). 


.April  21,  2003,  the  FAA 
4mend  14  CFR  part  71  to 
E  airspace  at  South  Bend, 
The  proposal  was  to 
airspace  extending 
700  feet  above  the  surface 
I  contain  Instrument  Flight 
operations  in  controlled 
portions  of  the  terminal 


operation  and  white  transiting  between 
the  en  route  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to- the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400.9K  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  South  Bend, 
IN,  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  South  Bend  Regional  Airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this,  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantied  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71    - 

Airspace,  Incorporation  byreference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

AGL  IN  E5     South  Bend,  IN  [Revised] 

South  Bend.  South  Bend  Regional  Airport,  IN 

(Lat.  41°42'31"  N.,  long.  86°19'02"  W.) 
Niles,  lerry  Tyler  Memorial  Airport,  MI 
(Lat.  41°50'09"N.,  long.  86°13'31"  W.) 
Gipper  VORTAC 

(Lat.  41°46'07''  N.,  long.  86°19'06"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.0-mile 
radius  of  South  Bend  Regional  Airport  and 
within  4.4  miles  south  and  7  miles  north  of 
the  South  Bend  ILS  localizer  east  course, 
extending  from  South  Bend  Regional  Airport 
to  10.5  miles  east  of  the  ILS  outer  marker  and 
within  4.4  miles  west  and  7  miles  east  of  the 
Gipper  VORTAC  001°  radial,  extending  from 
the  South  Bend  Regional  Airport  to  10.5 
miles  north  of  the  VOR  and  within  a  6.4-mile 
radius  of  the  Jerry  Tyler  Memorial  Airport, 
excluding  that  airspace  within  the  Dowagiac, 
MI,  Class  E  airspace  area. 
***** 

Issued  in  Des  Plaines,  Illinois,  on 
September  3,  2003. 

Nancy  B.  Shelton, 

Manager.  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  03-24602  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  4910-1 3-M       ' 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ANM-16] 

Establishment  of  Class  E  Airspace; 
Richfield  Municipal  Airport,  Richfield, 
UT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  of  the 
final  rule;  correction  that  was  published 
in  the  Federal  Register  August  12.  2003 
(68  FR  47844),  airspace  Docket  02- 
ANM-16.  Also,  this  action  corrects  the 
effective  date  back  to  September  4, 
2003. 

EFFECTIVE  DATE:  0900  UTC,  September  4, 
2003 


FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Haeseker.  Federal  Aviation 
Administration.  ANM-520.7.  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055^056,  telephone  (425)  227-2527; 
FAA  Docket  No.  Ol-ANM-16. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

Airspace  Docket  No.  02-ANM-16, 
published  August  12.  2003  (68  FR 
47844),  corrected  an  error  in  the 
coordinates  of  the  east  boundary 
description  of  the  Class  E  airspace  at 
Richfield  Municipal  Airport,  Richfield, 
UT.  This  action  corrects  another 
geographic  coordinate  to  the  Class  E 
Airspace  at  Richfield  Municipal  Airport, 
Richfield,  UT.  This  action  also  corrects 
the  effective  date  back  to  September  4, 
2003. 

Correction  to  Final  Rule 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  geographic 
coordinates  for  the  Class  E  airspace  area 
at  Richfield  Municipal  Airport. 
Richfield,  UT.  as  published  in  the 
Federal  Register  on  August  12,  2003  (68 
FR  47844),  (Federal  Register  Document 
FAA-Ol-ANM-16;  page  47844,  column 
3)  are  corrected  as  follows: 

§71.1    [Corrected] 


ANM  UT  E5  Richfield  Municipal  Airport, 
UT  (Corrected) 

[lat.  38°44'ir  N.,  long.  112°05'56'' W.] 
That  airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  within  7.5 
mile  radius  of  the  Richfield  Municipal 
Airport;  and  that  airspace  extending  upward 
from  1,200  feet,  above  the  surface  of  the  earth 
bounded  by  a  line  beginning  at  lat.  39''24'30" 
N.,  long.  112°27'41"  W.;  to  lat^  39°16'00''  N., 
long.  112°00'00"  W.;  to  lat.  39°42'00''  N.. 
long.  110°54'00"  W.;  to  lat.  39°27'00"  N.. 
long.  110°46'00"  W.:  to  lat.  39°03'00"  N., 
long.  111°30'00"  W.;  to  lat.  38°32'00''  N., 
long.  H0°42'00"  W.;  to  lat.  38°20'00''  N.. 
long.  110°48'00''  W.;  to  lat.  38°40'00"  N., 
long.  111°47'00"  W.;  to  38°16'40'' N.,  long. 
112°36'40"  W.;  to  lat.  38°29'00"  N.,  long. 
112°53'00''  W.;  to  lat.  39°11'30"  N..  long. 
112''34'00"  W.;  thence  to  the  point  of  origin; 
excluding  that  airspace  within  Federal 
Airways  and  the  Price,  UT,  Huntington.  UT. 
Milfor'd,  UT,  and  Delta,  UT  Class  E  airspace. 
The  effective  date  on  Airspace  Docket  No. 
Ol-ANM-16  is  hereby  corrected  to 
September  4,  2003. 

Issued  in  Seattle.  Washington,  on 
September  11,  2003. 

ViAnne  Fowler. 

Acting  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region.         ^ 
(FR  Doc.  03-24608  Filed  9-26-03;  8:45  am] 
BILLIfMS  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration. 

14  CFR  Parts  91, 121, 135,  and  145 
[Docket  No.:FAA-1999-5836] 
RIN  2120-AC38 

Repair  Stations 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 


SUMMARY:  The  FAA  is  delaying  the 
effective  date  of  a  final  rule  that  amends 
the  regulations  for  aeronautical  repair 
stations.  This  action  is  necessary  to  give 
repair  station  certificate  holders  more 
time  to  develop  required  manuals  using 
recently  issued  FAA  guidance  material 
before  sul)mitting  the  manuals  to  FAA 
for  acceptance.  Also  this  action  will 
allow  repair  station  certificate  holders  to 
follow  FAA  guidance  material  for 
requesting  FAA  approval  of  contract 
maintenance  functions. 
DATES:  The  effective  date  of  the  final 
rule  amending  14  CFR  parts  91,  121, 
135,  and  145  published  on  August  6. 
2001.  at  66  FR  41088  is  delayed  until 
January  31,  2004,  with  the  following 
exception:  §  145.163  remains  effective 
April  6,  2005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Frohn,  Flight  Standards  Service, 
Aircraft  Maintenance  Division,  General 
Aviation  and  Repair  Station  Branch. 
AFS-340.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7027;  e-mail 
diana.frohn@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
The  Final  Rule 

On  July  30,  2001,  the  FAA  issued 
Repair  Stations;  Final  Rule  with  Request 
for  Comments  and  Direct  Final  Rule 
with  Request  for  Conunents  (66  FR 
41088;  August  6,  2001).  That  final  rule 
updates  and  revises  part  145  of  Title  14, 
Code  of  Federal  Regulations,  which 
prescribes  the  regulations  for 
aeronautical  repair  stations.  In  that 
rulemaking  action,  we  established  a  new 
requirement  that  each  repair  station 
must  maintain  and  use  a  current  repair 
station  manual  and  a  quality  control 
manual.  We  also  prescribed  the  contents 
of  these  manuals. 

Initially,  the  final  rule  was  to  become 
effective  April  6.  2003.  However,  on 
October  21,  2002,  the  FAA  received  a 
petition  fi-om  the  Aircraft  Electronics 
Association,  the  Aerospace  Industries 
Association,  the  Aviation  Suppliers 
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Association,  and  the  National  Air 
Transportation  Association.  Those 
petitioners  requested  that  the  FAA 
extend  the  effective  date  of  the  final  rule  . 
arguing  that  we  had  not  yet  published 
advisory  material  and  guidance 
explaining  how  to  produce  an 
acceptable  manual.  Further,  the 
petitioners  asserted  that  without 
advisory  material,  we  could  not 
adequately  train  FAA  personnel.  We 
agreed  with  the  petitioners  and 
extended  the  effective  date  of  the  final 
rule  to  October  3,  2003  (68  FR  125429, 
March  14,  2003;  68  FR  17545,  April  10, 
2003). 

On  July  3,  2003,  the  FAA  issued 
Advisory  Circular  No.  145-9  (AC  145- 
9),  Guide  for  Developing  and  Evaluating 
Repair  Station  and  Quality  Control 
Manuals.  That  document  provides 
information  and  guidance  material  for 
developing  and  evaluating  repair  station 
manuals  and  quality  control  manuals. 
The  material  describes  an  acceptable 
means,  but  not  the  only  means,  to 
develop  a  manual  and  comply  with  the 
rules  contained  in  part  145.  Interested 
parties  may  access  AC  145-9  at  the 
following  Internet  Web  site:  http:// 
www.  airweb.faa  .gov/ 
Regulatory  and  Guidance  Library/ 
rgWebcomponents.nsf/ 
HomeFmme?OpenFmmeSet. 

On  July  22,  2003,  the  Aircraft 
Electronics  Association,  the  Aviation 
Repair  Station  Association,  and  the 
National  Air  Transportation  Association 
submitted  another  petition  requesting 
that  the  FAA  further  extend  the  effective 
date  of  the  final  rule.  The  petitioners 
note  that  the  FAA  issued  material  to 
guide  repair  stations  in  developingthe 
manuals  required  in  part  145  only  90 
days  before  the  effective  date  of  the  rule. 
The  petitioners  contend  that  90  days  is 
not  enough  time  to  develop  manuals 
using  the  guidance  materials.  Therefore, 
the  petitioners  request  that  we  extend 
the  effective  date  of  the  final  rule  an 
additional  120  days. 

We  agree  with  the  petitioners  that 
additional  time  is  necessary  to  allow 
repair  station  certificate  holders  to 
prepare  repair  station  manuals  and 
quality  control  manuals  following  the 
guidance  provided  in  AC  145-9. 
Therefore,  we  find  that  a  120-day 
extension  is  in  the  public  interest. 

The  petitioners  also  note  that 
§  145.221  references  sections  in  14  CFR 
parts  121, 125.  and  135  related  to 
service  difficulty  reporting,  which  have 
not  become  effective.  The  FAA  is 
addressing  this  issue  in  a  separate 
rulemaking  action. 

Finally,  the  delay  in  the  effective  date 
of  the  final  rule  does  riot  impose  any 
new  requirements  or  any  additional 


burden  on  thelregulated  public. 
However,  the  1 20-day  extension  will 
delay  realizatibn  of  some  cost  savings 
provided  by  tie  rule.  We,  therefore,  find 
there  are  no  additional  costs,  aside  from 
the  delay  in  realizing  some  cost  savings. 
or  benefits  ass  aciated  with  this  action. 

Good  Cause  fi  r  Immediate  Adoption 

In  accordan  :e  with  5  U.S.C. 
553(b)(3)(B),  I  find  good  cause  for 
issuing  this  ru  le  without  prior  notice 
and  conunent,  Seeking  public  comment 
is  impracticah  le,  unnecessary,  and 
contrary  to  th(  public  interest.  This 
delay  of  effect  ive  date  will  give  repair 
stations  suffic  ent  time  to  use  FAA 
guidance  mat<  rial  in  preparing  to 
operate  under  the  amended  regulations 
for  repair  stati  ons.  Given  the  imminence 
of  the  effectiv !  date,  seeking  prior 
public  commt  nts  on  this  temporary 
delay  would  I  e  impracticable,  as  well  as 
contrary  to  thi  i  public  interest  in  the 
orderly  promulgation  and 
implementation  of  this  rule. 

In  consideration  of  the  foregoing, 
parts  91,  121,  135,  and  145  are  amended 
to  delay  the  e  fective  date  of  the  final 
rule  by  120  d.ys. 

Issued  in  Wai  hington,  DC,  on  September 
23.  2003. 

Marion  C.  Blak  iy. 
Administrator. 
[FR  Doc.  03-24  146  Filed  9-24-03;  2:55  pm] 

BILUNG  CODE  491  »-13-P 


FEDERAL  TR IVDE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  jcertain  Home  Appliances 
and  Other  Pr^ucts  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("AppliaHce  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 


SUI«MARY:  Th  !  Federal  Trade 
Commission   "Commission")  amends 
its  Appliance  Labeling  Rule  ("Rule")  by 
publishing  m  nor,  technical  changes  to 
the  requireme  nts  for  EnergyGuide  labels 
for  dishwash*  rs  to  conform  the  labels  to 
a  new  test  pn  cedure  published  by  the 
Department  a  •  Energy  ("DOE")  on 
August  29.  2003  (68  FR  51887). 
EFFECTIVE  DAtE:  The  amendments 
become  effective  on  February  25,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hampton  Newsome,  Attorney,  Division 
of  Enforceme  it,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202)  326-28  19. 


SUPPLEMENTARY  INFORMATION:  The  Rule 
was  issued  by  the  Commission  in  1979, 
44  FR  66466  (Nov.  19,  1979),  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975 
("EPCA").'  The  Rule  covers  several 
categories  of  major  household 
appliances  including  dishwashers. 

The  Rule  requires  manufacturers  of  all 
covered  appliances  to  disclose  specific 
energy  consumption  or  efficiency 
information  (derived  from  the  DOE  test 
procedures)  at  the  point  of  sale  in  the 
form  of  an  "EnergyGuide"  label  and  in 
catalogs.  The  Rule  requires 
manufacturers  to  include,  on  labels  and 
fact  sheets,  an  energy  consumption  or 
efficiency  figure  and  a  "range  of 
comparability."  This  range  shows  the 
highest  and  lowest  energy  consumption 
or  efficiencies  for  all  comparable 
appliance  models  so  consumers  can 
compare  the  energy  consumption  or 
efficiency  of  other  models  (perhaps 
competing  brands)  similar  to  the  labeled 
model.  The  Rule  also  requires 
manufacturers  to  include,  on  labels  for 
some  products,  a  secondary  energy 
usage  disclosure  in  the  form  of  an 
estimated  annual  operating  cost  based 
on  a  specified  DOE  national  average  cost 
for  the  fuel  the  appliance  uses. 

L  Recent  DOE  Test  Procedure  Change 

On  August  29,  2003,  DOE  published 
amendments  to  the  test  procedure 
manufacturers  must  use  to  determine 
the  energy  use  of  their  dishwashers  (68 
FR  51887).  The  DOE  amendments 
provide  a  new  test  procedure  for  testing 
the  energy  consumption  of  soil-sensing 
models,  requires  that  manufacturers 
include  the  measurement  of  standby 
power  consumption  in  cost  and  energy 
use  for  all  dishwashers,  and  add  new 
specifications  for  instrumentation 
requirements.  Mcmufacturers  may  begin 
using  this  amended  test  procedure  on 
September  29,  2003  and  must  use  it  for 
energy  representations  by  February  25, 
2004.2  The  amended  DOE  test 
procedure  also  changes  the  number  of 
annual  cycles  used  to  estimate  the 
energy  consumption  of  a  dishwasher  in 
one  year.  The  amendments  reduce  that 
number  from  264  to  215  cycles  per  year 
(correlating  to  about  4  washloads  per 
week). 


'  42  U.S.C.  6294.  The  statute  also  requires  the 
DOE  to  develop  test  procedures  that  measure  how 
much  energy  the  appliances  use,  and  to  determine 
the  representative  average  cost  a  consumer  pays  for 
the  different  types  of  energy  available.  - 

-  Under  EPC.'V,  all  energy  use  representations 
(including  information  on  the  EnergyGuide  labels) 
nuist  reflect  the  amended  test  procedure  beginning 
180  days  after  DOE  prescribes  the  change  in  the 
procedure  [i.e..  the  date  the  rule  is  published  in  the 
Federal  Register).  42  U.S.C.  629.3(c). 
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As  a  result  of  this  change,  the 
Commission  must  amend  the  required 
explanatory  information  on  the 
EnergyGuide  labels  for  dishwashers. 
Ciurently,  section  305.1  l(a)(5)(i)(H)(2) 
of  the  Rule  requires  dishwasher  labels  to 
state  "five  washloads  a  week"  as  a  basis 
for  the  energy  use  and  annual  operating 
cost  information  on  the  label.  The 
Commission  is  amending  that  language 
to  read  "four  washloads  a  week"  to 
reflect  the  new  215  cycles  per  year 
figure  required  by  the  amended  test 
procedure.  Pursuant  to  42  U.S.C. 
6293(c)(2),  all  dishwasher  labels  for 
units  produced  after  February  25,  2004 
(i.e..  180  days  after  publication  of  DOE's 
amendment)  must  reflect  the  results  of 
the  new  DOE  test  procediue. 
Accordingly,  the  effective  date  of  the 
Commission's  amendment  is  February 
25,  2004.  Manufactiu-ers,  however,  may 
begin  using  the  reference  to  four 
washloads  per  week  when  they  start 
using  the  results  ft'om  the  amended  test 
procedure  on  their  labels. ^  This  will 
ensure  that  the  reference  to  washloads 
on  the  label  is  consistent  with  the  test 
used  by  the  manufacturer. 

n.  Administrative  Procedure  Act 

The  amendments  published  in  this 
notice  involve  minor,  technical 
conforming  changes  to  the  labeling 
requirements  in  the  Rule.  The  minor  or 
conforming  amendments  require 
changes  to  the  EnergyGuide  label  so  that 
the  information  is  accurate  and  reflects 
recent  DOE  changes  to  the  test 
procedures  for  these  products. 
Accordingly,  the  Commission  finds  for 
good  cause  that  public  comment  for 
these  technical,  procedural  amendments 


^See  68  FR  at  51888.  On  August  11.  2003  (68  FR 
47449).  the  Commission  published  new  ranges  of 
comparability  for  standard  capacity  dishwashers. 
Manufacturers  must  use  these  ranges  on  labels  by    ! 
November  10.  2003.  Under  42  U.S.C.  6296(c).  the 
"Commission  may  not  require  labels  be  changed  to 
reflect  the  revised  tables  of  ranges  more  often  than 
annually."  Accordingly,  the  Commission  will  not 
be  able  to  require  new  ranges  to  reflect  the  new  test 
procedure  results  until  November  10,  2004. 


is  impractical  and  unnecessary  (5  U.S.C. 
553(b)(A)(B)  and  (d)). 

III.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  These  technical 
amendments  merely  provide  a  routine 
change  to  the  range  information 
required  on  EnergyGuide  labels.  Thus, 
the  amendments  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."  5 
U.S.C.  605.  The  Commission  has 
concluded,  therefore,  that  a  regulatory 
flexibility  analysis  is  not  necessary,  and 
certifies,  under  Section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  the  amendments 
announced  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

In  a  June  13,  1988  notice  (53  FR 
22106),  the  Commission  stated  that  the 
Rule  contains  disclosure  and  reporting 
requirements  that  constitute 
"information  collection  requirements" 
as  defined  by  5  CFR  1320.7(c),  the 
regulation  that  implements  the 
Paperwork  Reduction  Act."  The 
Commission  noted  that  the  Rule  had 
been  reviewed  and  approved  in  1984  by 
the  Office  of  Management  and  Budget 
("OMB")  and  assigned  OMB  Control  No. 
3084-0068.  OMB  has  reviewed  the  Rule 
and  extended  its  approval  for  its 
recordkeeping  and  reporting 
requirements  until  September  30,  2004. 
The  amendments  now  being  adopted  do 
not  change  the  substance  or  fi-equency 
of  the  recordkeeping,  disclosure,  or 
reporting  requirements  and,  therefore, 
do  not  require  further  OMB  clearance. 


■•44  use.  3501-3520. 


List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly.  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— {AMENDED] 

■  1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

■  2.  Section  305.11(a)(5)(i)(H)(2)  is 
amended  to  read  as  follows: 

§  305.1 1    Labeling  for  covered  products. 

***** 

(a)  *   *  * 
,{5)*   *   * 

(i)*   *   * 

(H)*   *   * 

(2)  For  clothes  washers  and 
dishwashers,  the  statement  will  read  as 
Jbllows  (fill  in  the  blanks  with  the 
appropriate  appliance  name,  the 
operating  cost,  the  number  of  loads  per 
week,  the  year,  and  the  energy  cost 
figures):  [Clothes  Washers,  or 
Dishwashers]  using  more  energy  cost 
more  to  operate.  This  model's  estimated 
yearly  operating  cost  is:  [Electric  cost 
figure  will  be  boxed]  when  used  with  an 
electric  water  heater  [Gas  cost  figure 
will  be  boxed]  when  used  with  a  natiual 
gas  water  heater.  Based  on  [4  washloads 
a  week  for  dishwashers,  or  8  washloads 
a  week  for  clothes  washers],  and  a 
[Year]  U.S.  Government  national 
average  cost  of  $_  per  kWh  for 
electricity  and  $_  per  therm  for  natiual 
gas.  Your  actual  operating  cost  will  vary 
depending  on  your  local  utility  rates 
and  your  use  of  the  product. 


■  3.  Appendix  L  is  amended  by  revising 
Sample  Label  4  of  part  305  to  read  as 
follows: 
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Based  on  standard  U.S.  Government  tests 


ENERCYGUIDE 


Dishwasher 
Capacity:  Standard 


XYZ  Corporation 
Model(s)  MR328,  XI12,  NAA83 


Compare  the  Energy  Use  of  this  Dishwasher 
with  Others  Before  You  Buy. 


This  Model  Uses 

500kWh/year 


T 


Energy  use  (kWh/yoar)  range  of  all  similar  models 


Uses  Least  Uses  Most 

Energy  Enen 

222 


l(Wh/year  (kilowatt-hours  per 

Your  utility  company  uses  it  to 
are  used  in  this  scale. 


Dishwashers  using  moce 
This  model's  estimated  ye^i 


i 


y*ar)  is  a  raeasure  of  energy  (electricity)  use. 
coi  fipute  your  bill.  Only  standard  size  dishwashers 


eftergy  cost  more  to  operate, 
rty  operating  cost  is: 


mfi 


When  used  with  an  electric  water  heata 


When  used  with  a  natural  gas  water  heater 


Based  on  four  wash  loads  a  week  usingkhe  normal  cyde  and  a  2003  U.S.  Government  national 
average  cost  of  8.4 1  e  per  kWh  for  eledlcity  and  81  be  per  therm  for  natural  gas.  Your  actual 
J  cost  wi  vary  depending  on  yqjr  local  ulillly  rates  and  your  use  of  ttie  product 

«»»»f«d»*Tr»)tCui»HM>lllHHmrMlJtanm»IHCJJt.P»mil- 


>ample  Label  4 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

(FR  Doc.  03-24570  Filed  9-26-03;  8:45  am] 
BILLING  CODE  6750-01-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 

Labeling 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  200  to  299,  revised  as 
of  April  1,  2003,  in  the  first  sentence  of 
the  introductory  text  of  §  201.122,  on 
page  54,  the  phrase  "  'Rx  only' "  is 
removed  and  the  phrase  "  'Caution:  For 
manufacturing,  processing,  or 
repacking' "  is  added  in  its  place,  and . 
the  phrase  "  'Caution:  Federal  law 
prohibits  dispensing  without 


prescription' 
phrase  "  'Rx 

(FR  Doc.  03-; 

BILUNG  CODE  1 


'  is  removed  and  the 
c  nly' "  is  added  in  its  place. 

Filed  9-26-03;  8:45  am] 

D 


55  525 


5C5-01- 


DEPARTME^  T  OF  HEALTH  AND 
HUMAN  SER  t\CES 

Food  and  Dri  g  Administration 

21  CFR  Parts  51 0  and  520  , 

Oral  Dosage  Form  New  Animal  Drugs; 
Ivermectin  and  Pyrantel  Pamoate 
Chewable  Ta  >lets 


agency:  Fooc 
HHS. 
ACTION:  Final 


SUMMARY:  Thi ! 

Administratic  i 
animal  drug 
approval  of 
drug  application 
Heska  Corp. 
use  of  chewalile 


a]i 


and  Drug  Administration, 
rule. 


Food  and  Drug 
n  (FDA)  is  amending  the 
1  Bgulations  to  reflect 
abbreviated  new  animal 

(ANADA)  filed  by 
he  ANADA  provides  for 
tablets  containing 


ivermectin  and  pyrantel  pamoate  for 
prevention  of  heartworm  disease  and  for 
treatment  and  control  of  certain 
gastrointestinal  parasites  in  dogs. 
DATES:  This  rule  is  effective  September 
29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  Uuthei@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Heska 
Corp.,  1825  Sharp  Point  Dr.,  Fort 
Collins,  CO  80525,  filed  ANADA  200- 
338  that  provides  for  veterinary 
prescription  use  of  TRI-HEART  PLUS 
(ivermectin  and  pyrantel  pamoate) 
Chewable  Tablets  for  prevention  of 
canine  heartworm  disease  caused  by 
Dirofilaria  immitis  and  for  treatment 
and  control  of  ascarids  {Toxocara  canis, 
Toxascahs  leonina)  and  hookworms 
(Ancylostoma  caninum,  A.  braziliense, 
and  Uncinaria  stenocephala]  in  dogs. 
Heska  Corp.'s  TRI-HEART  PLUS 
Chewable  Tablets  is  approved  as  a 
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generic  copy  of  Merial's  HEARTGARD 
Plus  Chewables,  approved  under  NADA 
140-971.  ANADA  200-338  is  approved 
as  of  August  13,  2003,  and  21  CFR 
520.1196  is  amended  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  addition,  Heska  Corp.  is  not 
currently  listed  in  the  animal  drug 
regulations  as  a  sponsor  of  an  approved 
application.  At  this  time.  21  CFR 
510.600(c)  is  being  amended  to  add 
entries  for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday, 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice.and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 
Animal  drugs. 
■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352, 
353,  360b,  371,  379e. 

■  2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Heska  Corp."  and  in  the  table  in 
paragraph  (c)(2)  by  numerically  adding  a 
new  entry  for  "063604"  to  read  as 
follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c)* 
-  (D* 


Firm  name  and  address        ^''"9  '5*^'®^ 

code 


Heska  Corp.,  1825  Sharp 
Point  Dr.,  Fort  Collins,  CO 
80525. 


063604 


(2)* 


Drug  labeler 
code 


Firm  name  and  address 


063604 Heska  Corp.,  1825  Sharp 

Point  Dr.,  Fort  Collins,  CO 
80525 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  4.  Section  520.1196  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  520.1 1 96    Ivermectin  and  pyrantel 
pamoate  chewable  tat>lets. 

***** 

(b)  Sponsors.  See  Nos.  050604, 
051311,  and  063604  in  §  510.600(c)  of 
this  chapter. 

***** 

Dated:  September  15.  2003.      .  • 

Linda  Tollefson, 

Deputy  Director.  Center  for  Veterinan' 
Medicine. 

IFR  Doc.  03-24496  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  520,  and  522 

New  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  two  new  animal 
drug  applications  (NADAs)  and  three 
abbreviated  new  animal  drug 
applications  (ANADAs)  from  Delmarva 
Pharmaceuticals,  Inc.,  to  Virbac  AH,  Inc. 

DATES:  This  rule  is  effective  September 
29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk,  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6967,  e- 
mail:  dnewkirk@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Delmarva 
Laboratories,  Inc..  1500  Huguenot  RH., 
suite  106,  Midlothian,  VA  23113,  has 
informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and  interest 
in,  the  following  two  approved  NADAs 
and  tluee  approved  ANADAs  to  Virbac 
AH,  Inc.,  3200  Meacham  Blvd.,  Ft.' 
Worth,  TX  76137: 


Application  No. 


NADA  065-492 


NADA  065-495 


ANADA  200-071 


ANADA  200-291 


ANADA  200-316 


21  CFR  Section 


Trade  Name 


520.88f 


520.88b 


522.900 


520.447 


520.446 


ROBAMOX  V  (amoxicilliotrihydrate)  Tablets 


ROBAMOX  V  (amoxicillin  trihydrate) 


EUTHASOL  Solution 


CLINSOL  (clindamycin  hydrochloride)  Liquid 


CLINTABS  (clindamycin  hydrochloride)  Tablets 
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Accordingly,  the  agency  is  amending 
the  regulations  in  §§  520.88b,  520.88f, 
520.446,  520.447,  and  522.900  to  reflecl 
the  transfer  of  ownership. 

Following  these  char  ;es  of 
sponsorship,  Delmarva  Laboratories, 
Inc..  is  no  longer  the  sponsor  of  an 
approved  application.  Accordingly,  21 
CFR  510.600(c)  is  being  amended  to 
remove  the  entries  for  Delmarva 
Laboratories,  Inc. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requiremei   s. 

21  CFR  Parts  520  and  522 
Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  510,  520,  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

■  1.  Thd  auihority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352. 
353,  360b.  371,  379e. 

§510.600    [Amended] 

■  2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing  the 
entry  for  "Delmarva  Laboratories,  Inc." 
and  in  the  table  in  paragraph  (c)(2)  by 
removing  the  entry  for  "059079". 

PART  520— ORAL  DOSAGE  l:ORM 
NEW  ANIMAL  DRUGS 

■  3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
f  520.88b    [Amended] 

■  4.  Section  520.88b  Amoxicillin 
trihydrate  for  oral  suspension  is 
amended  in  paragraph  (c)  by  removing 

-  "059079"  and  by  adding  in  its  place 
"051311". 

f520.88f    [Amended] 

■  5.  Section  520. &Sf  Amoxicillin 
trihydrate  tablets  is  amended  in 


paragraph  (b)  by  removing  "059079"  and 
by  adding  in  its  place  "051311". 


§520.446    [Amended] 

■  6.  Section 
capsules  an 
paragraph 
and  by  addi 


20.446  Clindamycin 
tablets  is  amended  in 

by  removing  "059079' 
gin  its  place  "051311". 


(h)(3) 


§520.447    [Amended] 

■  7.  Section 
is  amended 


removmg 
place  "051 


20.447  Clindamycin  liquid 
n  paragraph  (b)(2)  by 
0  59079"  and  by  adding  in  its 
3   1". 


PART  522—  MPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  8.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  il  U.S.C.  360b. 
§522.900    [Ahiended] 

■  9.  Section  522.900  Euthanasia  solution 
is  amended  jn  paragraph  (b)(1)  by 
removing  "069079"  and  by  adding  in  its 
place  "0513  1". 

Dated:  Sept  mber  15,  2003. 
Steven  D.  Vai  ghn, 

Director,  Offic  e  of  New  Animal  Drug 
Evaluation,  G  nterfor  Veterinary  Medicine. 
[FR  Doc.  03-2  M92  Filed  9-26-03;  8:45  am) 

BILLING  CODE  4  60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parfl520 

Oral  DosacK  '■  Form  New  Animal  Drugs; 
Pyrantel  Pai  noate  Suspension 

agency:  Fo(^  and  Drug  Administration, 

HHS. 

ACTION:  Findl  rule. 


Tie 


Food  and  Drug 
on  (FDA)  is  amending  the 
drugl  regulations  to  reflect 

m  abbreviated  new  animal 
applies  tion  (ANADA)  filed  by  First 
The  ANADA  provides  for 
t^vo  strengths  of  pyrantel 
sponsion  in  dogs  for  'he 
of  various  internal 


SUMMARY: 

Administrat 
animal 
approval  of 
drug 

Priority,  Inc 
oral  use  of 
pamoate  su 
managemen 
parasites 


rule  is  effective  September 


DATES:  This 
29, 2003 

FOR  FURTHEll  INFORMATION  CONTACT: 

Lonnie  W.  I  uther.  Center  for  Veterinary 
Medicine  (I-  FV-104),  Food  and  Drug 
Administrat  on,  7519  Standish  Pi., 
Rockville,  n|d  20855,  301-827-8549,  e- 
mail:  Uutheii&cvm.fda.gov. 


SUPPLEMENTARY  INFORMATION:  First 
Priority,  Inc.  ,1585  Todd  Farm  Dr. , 
Elgin,  IL  60123,  filed  ANADA  200-352 
for  PRIMEX  CANINE  (pyrantel  pamoate) 
and  PRIMEX  CANINE-2X  (pyrantel 
pamoate).  PRIMEX  CANINE  contains 
2.27  milligrams  (mg)  pyrantel  base  per 
milliliter  (/mL);  PRIMEX  CANINE-2X 
contains  4.54  mg  pyrantel  base/mL. 
Both  products  are  for  oral  use  in  dogs 
and  puppies  for  the  removal  of  large 
roundworms  [Toxocara  canis  and 
Toxascaris  leonina)  and  hookworms 
[Ancylostoma  caninum  and  Uncinaria 
stenocephala);  and  in  dogs,  puppies, 
and  lactating  bitches  to  prevent 
reinfections  of  T.  canis.  First  Priority's 
PRIMEX  CANINE  and  PRIMEX 
CANINE-2X  are  approved  as  generic 
copies  of  Pfizer,  Inc.'s  RFD  Suspension 
and  NEMEX-2  Suspension, 
respectively,  approved  under  NADA 
100-237.  ANADA  200-352  is  approved 
as  of  August  20,  2003,  and  the 
regulations  are  amended  in  §  520.2043 
(21  CFR  520.2043)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary.  In  addition,  §  520.2043  is 
being  amended  to  correct  the  spelling  of 
one  of  the  subject  parasites. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this. application 
may  be  seen  in  the  Division  of  Dockets    • 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

i  his  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Aiimal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  ihe 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 
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PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.2043    [Amended] 

■  2.  Section  520.2043  Pyrantel  pamoate 
suspension  is  amended  in  paragraph 
(b)(2)  by  numerically  adding  "058829,"; 
and  in  paragraph  (d)(2)(i)(B)  by  removing 
"Toxascarias"  and  by  adding  in  its  place 
"  Toxascaris" . 

Dated:  September  15,  2003. 
Linda  ToUefson, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  03-24493  Filed  9-26-03;  8:45  am] 

BILLING  CODa41G0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  Copper 
Naphthenate  Solution 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  First 
Priority,  bic.  The  ANADA  provides  for 
topical  use  of  copper  naphthenate 
solution  on  horses  and  ponies  as  an  aid 
in  treating  thrush  caused  by  organisms 
susceptible  to  copper  naphthenate. 
DATES:  This  rule  is  effective  September 
29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  First 
Priority,  Inc.,  1585  Todd  Farm  Dr., 
Elgin,  IL  60123,  filed  ANADA  200-304 
for  PRITOX,  a  solution  of  copper 
naphthenate  for  topical  application  on 
horses  and  ponies  as  an  aid  in  treating 
thrush  caused  by  organisms  susceptible 
to  copper  naphthenate.  First  Priority's 
PRITOX  is  approved  as  a  generic  copy 
of  Ft.  Dodge  Animal  Health's 
KOPERTOX,  approved  under  NADA 
12-991.  The  ANADA  is  approved  as  of 
July  25,  2003,  and  21  CFR  524.463  is 
amended  to  reflect  the  approval.  The 


basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to     . 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  524 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  524  is  amended  as  follows: 

PART  524-OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1 .  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§524.463    [Amended] 

■  2.  Section  524.463  Copper 
naphthenate  solution  is  amended  in 
paragraph  (b)by  removing  "Sponsor'' 
and  by  adding  in  its  place  "Sponsors"; 
and  by  removing  "000856  and  017135" 
and  by  adding  in  its  place  "000856, 
017135, and  058829". 

Dated:  September  15.  2003. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-24495  Filed  9-26-03;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Monensin  and  Chlortetracycline 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Pennfield  Oil  Co.  The  ANADA  provides 
for  the  use  of  single-ingredient  Type  A 
medicated  articles  containing  monensin 
and  chlortetracycline  to  make  two-way . 
combination  drug  Type  C  medicated 
feeds  for  broiler  chickens. 
DATES:  This  rule  is  effective  September 
29.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104J.  Food  and  Drug 
Administration.  7519  Standish  PL. 
Rockville.  MD  20855.  301-827-8549.  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Pennfield 
Oil  Co.,  14040  Industrial  Rd.,  Omaha, 
NE  68144,  filed  ANADA  200-354  for 
use  of  PENNCHLOR  (chlortetracycline) 
and  COBAN  (monensin)  Type  A 
medicated  articles  to  make  two-way 
combination  drug  Type  C  medicated 
feeds  for  broiler  chickens.  Pennfield  Oil 
Co.'s  ANADA  200-354  is  approved  as  a 
generic  copy  of  Alpharma,  Inc.'s  NADA 
121-553  for  combination  use  of 
AUREOMYCIN  (chlortetracvcline)  and 
COBAN.  The  ANADA  is  approved  as  of 
August  15,  2003,  and  the  regulations  are 
amended  in  21  CFR  558.355  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
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nor  an  environmental  impact  statement 
i^  required. 

This  rule  does  not  meet  the  definition 
of  'rule"  in  5  U.S.C.  804(3){A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C,  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

^     Animal  drugs,  Animal  feeds. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 
IK8.3S5    [Amended] 

■  2.  Section  558.355  Monensin  is 
amended  in  paragraph  (f)(l)(xiv)fby  after 
"046573"  by  adding  "and  053389". 

Dated:  September  11,  2003. 
Linda  Tollefson,* 

Deputy  Director,  Center  for  Veterinary- 
Medicine. 

[FR  Doc.  03-24436  Filed  &-26-03;  8:45  am] 

BILUNG  CODE  41G0-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  is,  161, 164,  and  165 

[USCG-2003-14757] 

RIN  1625-AA67 

Automatic  Identification  System; 
Vessel  Carriage  Requirement 

agency:  Coast  Guard.  DHS. 
ACTION:  Policy  statement. 

summary:  The  Coast  Guard  is 
announcing  its  policy  and  intent  to 
establish  one  uniform  compliance  date 
for  U.S.  domestic  vessels  subject  to 
Automatic  IdentiHcation  System 
carriage  regulations  while  transiting  a 
Vessel  Traffic  Service  (VTS)  area.  On 
July  1,  2003,  the  Coast  Guard  published 
a  temporary  interim  rule  that 
established  3  different  compliance 
dates,  depending  on  particular  VTS 
areas.  This  policy  statement  aligns  these 
dates  with  the  deadline  date  of  the 
Maritime  Transportation  Security  Act  of 
2002. 


DATES:  This 
September 


jolicy  is  effective  on 
2003. 


29 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  qi^stions  on  this  Policy 
Statement,  qontact  Mr.  forge  Arroyo, 
U.S.  Coast  Quard  Office  of  Vessel  Traffic 
Managemeni  (G— MWV),  by  telephone 
202-267-6277,  toll-free  telephone  1- 
800-842-87^0  ext.  7-6277,  or  electronic 
mail  JArroyd@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION: 

Background 


On  July  1 
temporary 
comments 
titled  ' 

Vessel  Carriage 
Federal 
temporary 
series  of 


Reg  st 


2003,  we  published  a 
ii  iterim  rule  with  request  for 
notice  of  public  meeting 
Automatic  Identification  System; 
Requirement"  in  the 
er  (68  FR  39353).  This 
interim  rule  was  one  of  a 
y  interim  rules  on 
security  published  in  the  July 
issu  e  of  the  Federal  Register. 
:  !003,  we  published  a 
a  irrecting  typographical 
o  nissions  in  that  rule  (68  FR 
temporary  interim  rule 
in  Automatic  Identification 
compliance  date  that 
depei^ding  upon  VTS  area.  They 


maritime 

1, 2003, 

On  July  16, 

document 

errors  and 

41913).  The 

established 

System  (AI^ 

varies 

are  as  foUov  s 

(1)  For  VIS 
than  Decem  ler 


VIS 


VIS 


St.  Marys  River,  not  later 
31,  2003; 


Berwick  Bay,  VMRS  Los 
Beach,  VTS  Lower 
^iver,  VTS  Port  Arthur  and 
kVilliam  Sound,  hot  later 
2004; and 


^TS 


Houston-Galveston,  VTS 
Puget  Sound,  and  VTS 
not  later  than  December 


(2)  For 
Angeles/Loi^g 
Mississippi 
VTS  Prince 
than  July  1 , 

(3)  For 
New  York, 
San  Francisto 
31,2004 

These  des  dline  dates  were  established 
to  coincide  vith  anticipated  AIS- 

each  of  these  respective 
Ports  and  Waterways 
Safety  Systekn  (PAWSS)  upgrades. 
PAWSS  is  a  1  effort  to  establish  a 
national  traj  isportation  system  that 
collects,  pre  cesses,  and  disseminates 
on  the  marine  operating 
environmeii  and  maritime  vessel  traffic 
in  major  U.J  1.  ports  and  waterways. 
Work  contii  ues  on  schedule  in  our 
PAWSS  process;  however,  we  recognize 
that  having  differing  deadline  dates  has 
caused  unw  arranted  confusion  and  may 
place  certaii  i  vessels  at  a  disadvantage 
of  reaping  n  larket  benefits.  Therefore, 
the  Coast  Gi  lard  will  amend  its 
temporary  i:  iterim  rule,  by  a 
forthcoming  final  rule,  that  will  adopt 
December  31,  2004,  as  the  compliance 
date  for  all '  I'TS  users,  not  on 
intemationj  1  voyage,  that  are  subject  to 
the  provisio  ns  of  33  CFR  164.46(b). 


Policy  Statement 

Until  the  Coast  Guard  publishes  its 
final  rule  regarding  AIS  carriage 
requirements,  the  following  policy 
applies: 

The  Coast  Guard  will  not  enforce  the 
deadline  dates  as  stated  in  33  CFR 
164.46(c)(1)  through  (4). 

How  Long  Will  This  Policy  Remain  in 
Effect? 

This  policy  will  remain  in  effect  until 
publication  of  the  final  rule  regarding 
AIS  carriage  [USCG  2003-14757],  that 
we  anticipate  publishing  prior  to 
October  25,  2003.  In  the  final  rule  we 
intend  to  adopt  December  31,  2004,  as 
the  deadline  date  for  domestic  AIS 
carriage  for  those  vessels  denoted  in  33 
CFR  164.46(b). 

Dated:  September.  22  2003. 
T.H.  Gilmour, 

Rear  Admiral,  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  03-24571  Filed  9-26-03;  8:45  am] 

BILLING  CODE  491I>-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0303;  FRL-7327-31 

Dimethomorph;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  dimethomorph 
in  or  on  brassica,  leafy  greens,  subgroup 
5B;  taro,  corm;  taro,  leaves;  and 
vegetable,  fruiting,  group  8.  EPA  is  also 
deleting  certain  dimethomorph 
tolerances  that  are  no  longer  needed  as 
a  result  of  this  action.  Interregional 
Research  Project  Number  4  (IR-4) 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  29,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0303, 
must  be  received  on  or  before  November 
28,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
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{7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information  ' 

A.  Does  thii,  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  are  agricultural 
producer,  food  manufacturer,  and 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2b03-O303.  The  official  pubhc 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  Comments  received,  emd 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 


frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html.  a 
J  beta  site  currently  under  development. 
An  electronic  version  of  the  public 
docket  is  available  tlu-ough  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the- appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  20, 
2003  (68  FR  50138)  (FRL-7321-7).  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  pesticide 
petitions  (PP  2E6483  and  3E6558)  by  IR- 
4,  681  US  Highway  #1  South,  New 
Brunswick,  NJ  08902-3390.  That  notice 
included  a  summary  of  the  petitions 
prepared  by  BASF  Corporation,  the 
registrant. 

The  petitions  requested  that  40  CFR 
180.493  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide, 
dimethomorph,(E,Z)  4-[3-(4- 
chlorophenyl)-3-(3,4-dimethoxyphenyl)- 
l-oxo-2-propenyl]morpholine  in  or  on 
the  following  commodities:  Brassica, 
leafy  greens,  subgroup  5B  at  20.0  part 
per  million  (ppm);  taro,  corm  at  0.5 
ppm;  taro,  leaves  at  6.0  ppm;  and 
vegetable,  fruiting,  group  8  at  2.0  ppm. 
The  tolerance  petition  for  vegetable, 
fruiting,  group  8  was  subsequently 
amended  to  propose  the  tolerance  at  1.5 
ppm.  EPA  is  also  deleting  tolerances  for 
tomato,  fruit  at  0.5  ppm,  and  tomato, 
paste  at  1.0  ppm  established  imder 
section  180.493  (a).  These  commodities 
will  be  covered  by  the  tolerance  for 
vegetable,  fruiting,  group  8  at  1.5  ppm. 
There  were  no  comments  received  on 
these  petitions. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A){ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 


other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  rasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  "the 
pesticide  chemical  residue.  .  .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For     - 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process.  See  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26.  1997J 
(FRL-5  754-7). 

m.  Ag^:«gate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of 
dimethomorph  on  brassica,  leafy  greens, 
subgroup  5B  at  20.0  ppm;  taro.  corm  at 
0.5  ppm;  taro.  leaves  at  6.0  ppm;  and 
vegetable,  fruiting,  group  8  at  1.5  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerances  follow. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiue  of  the 
toxic  effects  caused  by  dimethomorph 
are  discussed  in  the  Federal  Register  of 
September  27,  2002  (67  FR  60916) 
(FRL-7199-2). 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
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used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  di^erences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQFA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 


by  such  ad(  litional  factor.  The  acute  or 
chronic  Po  >ulation  Adjusted  Dose 
(aPAD  or  ci  'AD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQFA 
SF. 

For  non-(  iietary  risk  assessments 
(other  thanlcancer)  the  UF  is  used  to 


determine 


he  LOG.  For  example,  when 


100  is  the  appropriate  UF  (lOX  to 


account  foi 


lOX  for  inti  aspecies  differences)  the 


LOG  is  100 
the  NOAEI 


exposure  (!  dOE)  =  NOAEL/exposure)  is 
calculated  \  md  compared  to  the  LOG. 
The  lines  X  default  risk  methodology 
(Q*)  is  the  jrimary  method  currently 
used  by  th«  Agency  to  quantify 
carcinogen  c  risk.  The  Q*  approach 
assumes  th  it  any  amount  of  exposure 
will  lead  tc  some  degree  of  cancer  risk. 
A  Q*  is  cal  :ulated  and  used  to  estimate 


Table  1  .—Summary  of  Toxicological  Dos^  and  Endpoints  for  Dimethomorph  for  Use  in  Human  Risk 

Assessment 


interspecies  differences  and 


To  estimate  risk,  a  ratio  of 
to  exposures  (margin  of 


risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10''  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer=  point 
of  departvire/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  dimethomorph  used  for  human  risk 
assessment  is  shown  is  shown  in  Table 
1  of  this  unit: 


Exposure  Scenario 


Dose'  Used  in  Risk  Assess  ■ 
ment,  UF 


Special  FQPA  SF"  and  End- 
pxjint  for  Risk  Assessment 


Study  and  Toxicological  Effects 


Acute  dietary  females  13r 
50  years  of  age 


Not  applicable 


Not  applicable 


No  endpoint  attributable  to  a  single 
dose  was  identified. 


Acute  dietary  general  pop- 
ulation including  infants 
and  children 


Not  applicable 


Not  applicable 


No   endpoint  attributable  to   a   single 
dose  was  identified 


Chronic  dietary  all  popu- 
lations 


NOAEL=  1 1  mg/kg/day 
UF=  100 

Chronic  RfD  =  0.1  mg/k^ 
day 


Special  FQPA  SF  =  1 
cPAD  =  chronic  RfD/Spe- 

cial  FQPA  SF  =  0.1  mg/ 

kg/day 


Carcinogenicity  study  in  the  rat 
LOAEL  =  46.3  mg/kg/day  based  on  de- 
creased body  weight  and  statistically 
significant  increases  in  liver  lesions  in 
female  rats 


Short-term  dermal  (1  to  7 
days) 


Oral  study  NOAEL=  60 

mg/kg/day 
(demnal  absorption  facto 

=  5  %) 


LOCforMOE  =  100 


Developmental  toxicity  study  in  the  rat 
LOAEL  =  160  mg/kg/day  based  on  de- 
creased   body    weight,     decreased 
body   weight   gain,    and   decreased 
■   food  consumption 


Intermediate-term  dermal 
(1  week  to  several 
months) 


Oral  study  NOAEL=  15 

mg/kg/day 
(dermal  absorption  facto 

=  5  % 


LOG  for  MOE  =  100 


Subchronic  feeding  study  in  dogs 
LOAEL  =  43  mg/kg/day  based  on  de- 
creased absolute  and  relative  pros- 
tate weight  and  possible  threshold 
liver  effects 


Long-temn  demnal  (several 
months  to  lifetime) 


Not  applicable 


Not  applicable 


The  current  use  pattern  does  not  indi- 
cate a  concern  for  long-term  expo- 
sure/risk 


Short-term  inhalation  (1  to 
7  days) 


Oral  study  NOAEL=  60 

mg/kg/day 
(inhalation  absorption  fa  : 

tor=  100%) 


LOG  for  MOE  =  100 


Developmental  toxicity  study  in  the  rat 
LOAEL  =  160  mg/kg/day  based  on  de- 
creased   body    weight,    decreased 
body   weight   gain,    and    decreased 
food  consumption 


Intermediate-term 
nhalation  (1  week  to 
several  months) 


Oral  study  NOAEL=  15 

mg/kg/day 
(inhalation  absorption  rak 

=  100%) 


LOG  for  MOE  =  100 


Subchronic  feeding  study  in  dogs 
LOAEL  =  43  mg/kg/day  based  on  de- 
creased absolute  and  relative  pros- 
tate weight  and  possible  threshold 
liver  effects 


Long-tenm  inhalation  (sev- 
eral months  to  lifetime) 


Not  applicable 


Not  applicable 


The  current  use  pattem  does  not  indi- 
cate a  concern  for  long-term  expo- 
sure/risk 
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Table  1— Summary  of  Toxicological  Dose  and  Endpoints  for  Dimethomorph  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Cancer  (oral,  dermal,  in- 
halation) 


Dose  Used  in  Risk  Assess- 
ment, UF 


Not  applicable 


Special  FQPA  SF'  and  End- 
point  for  Risk  Assessment 


Not  applicable 


Study  and  Toxicological  Effects 


This  chemical  is  classified  as  "not  like- 
ly" to  be  a  human  carcinogen 


I  c 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.493)  for  the 
residues  of  dimethomorph,  in  or  on 
[grape;  grape,  raisin;  hop,  dried  cones; 
lettuce,  head;  lettuce,  leaf;  potato,  wet 
peel;  tomato;  tomato,  paste;  vegetable, 
bulb,  group  3;  and  vegetable,  cucurbit, 
group  9.  Time-limited  tolerances  are 
also  established  for  residues  of 
dimethomorph  in  coimection  with  use 
of  the  pesticide  under  emergency 
exemptions  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  for  cantaloupe,  cucumber,  squash, 
and  watermelon  at  1.0  ppm  set  to  expire 
on  December  31,  2003.  Additionally, 
time-limited  tolerances  are  established 
for  inadvertent  or  indirect  residues  of 
dimethomorph  in  or  on  the  following 
raw  agricultural  commodities  when 
present  therein  as  a  result  of  the 
application  of  dimethomorph  to 
growing  crops:  grain,  cereal  group, 
fodder;  grain,  cereal  group,  forage;  grain, 
cereal  group,  grain;  grain,  cereal  group, 
hay;  and  grain,  cereal  group,  straw  at 
0.15  ppm,  set  to  expire  on  May  12,  2004. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
dimethomorph  in  food  as  follows: 

i.  Acute  exposure.  A  quantitative 
acute  dietary  exposure  and  risk 
assessment  was  not  conducted  for 
dimethomorph  since  an  acute  oral 
endpoint  attributed  to  a  single-dose 
exposure  could  not  be  identified  in  any 
of  the  toxicology  studies,  including 
developmental  and  maternal  toxicity  in 
the  developmental  toxicity  studies.  No 
acute  risk  is  expected  from  exposure  to 
dimethomorph. 

ii.  Chronic  exposure.  In  conducting 
this  acute  dietary  risk  assessment  EPA 
used  the  Dietary  Exposure  Evaluation 
Model  software  with  the  Food 
Commodity  Intake  Database  (DEEM^m/ 
FCID)  which  incorporates  food 
consiunption  data  as  reported  by 
respondents  in  the  United  States 
Department  of  Agriculture  (USDA) 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
was  made  for  the  chronic  exposure 


assessment:  The  chronic  dietary  risk 
assessment  for  dimethomorph  assumed 
tolerance  level  residues  and  100%  crop 
treated  (Tier  1)  for  all  registered  and 
proposed  crops. 

iii.  Cancer.  EPA  has  classified 
dimethomorph  as  a  "not  likely"  human 
carcinogen.  Therefore,  a  quantitative 
cancer  dietary  exposure  and  risk 
assessment  was  not  performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
dimethomorph  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concenfration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
dimethomorph. 

The  Agency  uses  the  Generic 
Estimated  Enviromnental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS)  to  estimate 
pesticide  concentrations  in  surface 
water  and  Screening  Concentrations  in 
Ground  Water  (SCI-GROW),  which 
predicts  pesticide  concentrations  in 
groundwater.  In  general,  EPA  will  use 
GENEEC  (a  Tier  1  model)  before  using 
PRZM/EXAMS  (a  Tier  2  model)  for  a 
screening-level  assessment  for  surface 
water.  The  GENEEC  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  GENEEC  incorporates  a  farm 
pond  scenario,  while  PRZM/EXAMS 
incorpoi-ate  an  index  reservoir 
enviroimient  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 


ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses,  ince  DWLOCs  address 
total  aggregate  exposure  to 
dimethomorph  they  are  further 
discussed  in  the  aggregate  risk  sections 
in  Unit  E. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  EECs  of  dimethomorph  for 
acute  exposures  are  estimated  to  be  79.8 
parts  per  billion  (ppb)  for  surface  water 
and  0.30  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  28.5  ppb  for  surface    " 
water  and  0.30  ppb  for  ground  water. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  unlikely  that  drinking  water 
concentrations  would  exceed  human 
health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  EECs  from  these  models  to 
quantify  drinking  water  exposure  and 
risk  as  a  %RfD  or  %PAD.  Instead 
drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  and 
irom  residential  uses.  Since  DWLOCs 
address  total  aggregate  exposure  to 
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dimethomorph  they  are  further 
discussed  in  the  aggregate  risk  Unit  E. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  tp  non- 
occupational, non-dietary  exposure 
(e.g..  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Dimethomorph  is  not  registered  for 
use  on  any  sites  that  would  result  in 
residenti^  exposure. 

4.  Cumitiative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider  available 
information  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  other  substances  that  have 
a  common  mechanism  of  toxicity. 

tPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
dimethomorph  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  EPA  has  not 
made  a  common  mechanism  of  toxicity 
finding  as  to  dimethomorph  and  any 
other  substances  and  dimethomorph 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  dimethomorph  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cimiulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

■  D.  Safety  Factor  for  Infants  and 
Children 

.  l./n  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 


determines  t  lat  a  different  margin  of 
safety  will  bi  i  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  ri«k  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  i  trough  using  uncertainty 
(safety)  facte  rs  in  calculating  a  dose 
level  that  po  ies  no  appreciable  risk  to 
humans. 


2.  Prenata 
The  develo 
toxicity  data!  did 
susceptibili 
utero  and/or 


it  ^  I 


stuc  ies 


.  M' 


3.  Conclusifon 
toxicity 
and  exposur^ 
estimated 
accounts  for 
determined 
infants  and 
to  IX.  The 
because 
toxicity 
are  available , 
generation 
and  there  is 
or  quantitative 
of  rats  and 
postnatal 
neurotoxicitl' 
dimethomorph 
water) 
expected  to 
exposures 
the  use  of 
exposure  to 
expected 
residential 


expos  ure 


for 


since 


uses 


E.  Aggregate 
Safety 


and  postnatal  sensitivity. 
p^ental  and  reproductive 
not  indicate  increased 
of  rats  or  rabbits  to  in 
postnatal  exposure. 

.  There  is  a  complete 
data]  base  for  dimethomorph 
data  are  complete  or  are 
ba^ed  on  data  that  reasonably 
potential  exposures.  EPA 
hat  the  lOX  SF  to  protect 
ildren  should  be  leduced 
PA  SF  is  removed 
Acceptable  developmental 

in  the  rat  and  the  rabbit 
as  is  an  acceptable  2- 
production  study  in  the  rat 
lo  indication  of  qualitative 
increased  susceptibility 
n  bbits  to  in  utero  or 
exposure.  A  developmental 
study  is  not  required  for 
.  The  dietary  (food  and 
assessments  are  not 
inderestimate  the  potential 
infants  and  children  from 
di  nethomorph.  Residential 
iimethomorph  is  not 
there  are  no  registered 
for  the  pesticide. 


Risks  and  Determination  of 


To  estima  e  total  aggregate  exposure 
to  a  pesticid;  from  food,  drinking  water, 
and  residenl  ial  uses,  the  Agency 
calculates  D  /VLOCs  which  are  used  as  a 
point  of  con  parison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  s  andards  for  drinking  water. 
DWLOCs  ar(  i  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  ligl  t  of  total  aggregate  exposure 
to  a  pesticid  5  in  food  and  residential 
uses.  In  calc  ulating  a  DWLOC,  the 
Agency  dete  rmines  how  much  of  the 
acceptable  e  tposure  (i.e.,  the  PAD)  is 
available  foi  exposure  through  drinking 
water  [e.g.,  i  Uowable  chronic  water 
exposure  (ra  j/kg/day)  =  cPAD  -  (average 
food  +  resid  shtial  exposiue)].  This 


allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
femde),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-terrri, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  dimethomorph  from 
food  will  utilize  7%  of  the  cPAD  for  the 
U.S.  population,  0.8%  of  the  cPAD  for 
all  infants  <  1  year  old,  16%  of  the  cPAD 
for  children  1-2  years  old  (the  most 
highly  exposed  population  subgroup), 
and  6%  of  the  cPAD  for  females  13-49 
years  old.  Based  on  the  lack  of 
residential  uses,  chronic  residential 
exposure  to  residues  of  dimethomorph 
is  not  expected.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
dimethomorph  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  2  of  this 
unit: 
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TABLE  2.— AGGREGATE  RiSK  ASSESSMENT  FOR  CHRONIC  (NON-CaNCER)  EXPOSURE  TO  DiMETHOMORPH 


Population  Subgroup 

cPAD  mg/kg/ 
day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PRb) 

U.S.  population 

0.10                        7 

28.50 

0.30 

3.253 

All  infants  (<1  year  old) 

0.10 

0.8 

28.50 

0.30 

960 

Children  (1-2  years  old) 

0.10 

16 

28.50 

0.30 

842 

Females  (13-49  years  old) 

0.10 

6 

28.50 

. 

0.30                2.812 

I  1 
I  « 
I  1 


I  1 

I   i 


2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level). 
Dimethomorph  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  level  of  concern. 

3.  Aggregate  cancer  risk  for  U.S. 
population.  Dimethomorph  is  no 
carcinogenic.  This  classification  was 
based  upon  lack  of  evidence  of 
carcinogenicity  in  rats  and  mice.  The 
Agency  concludes  that  the  pesticidal 
uses  of  dimethomorph  are  not  likely  to 
pose  a  cancer  risk  to  humans. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
dimethomorph  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

A  reliable  method  for  the 
determination  of  dimethomorph 
residues  in  fruiting  vegetables  crop 
group  8,  leafy  brassica  greens  subgroup 
5B,  taro  leaves  and  roots  exists;  this 
method  is  the  FDA  Multi-Residue 
Method,  Protocol  D,  as  published  in  the 
Pesticide  Analytical  Manual  I. 

The  method  may  be  requested  from: 
Chief,  Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  Eire  no  established  or  proposed 
Codex,  Canadian  or  Mexican  maximum 
residue  limits  or  tolerances  for 
dimethomorph  in  or  on  taro,  corm;  taro. 
leaves;  brassica,  leafy  greens,  subgroup 
5B;  or  vegetable,  fruiting,  group  8. 


V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of 
dimethomorph,  in  or  on  brassica,  leafy 
greens,  subgroup  5B;  taro,  corm;  taro. 
leaves;  and  vegetable,  fruiting,  group  8. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  o  "object"  to  a  regulation  for 
an  exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or  - 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
bPP-2003-0303  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  28,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 


is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
fi"om  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescrit>ed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
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Ave..  NW..  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  yoiu 
copies,  identified  by  docket  ED  number 
OPP-2003-0303,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request'at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  agenuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Revie%vs 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 


October  4,  11  93).  Because  this  rule  has 
been  exempt  jd  from  review  under 
Executive  Oi  der  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Oi  ier  13211,  Actions 
Concerning  i  egulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  Th  is  final  rule  does  not 
contain  any  i  nformation  collections 
subject  to  0^  IB  approval  under  the 
Paperwork  R  jduction  Act  (PRA),  44 
U.S.C.  3501  ( t  seq.,  or  impose  any 
enforceable  c  uty  or  contain  any 
unfunded  mi  ndate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  c  f  1995  (UMRA)  (Public 
Law  104—4).  ^or  does  it  require  any 
special  consiperations  under  Executive 
Order  12898 J  entitled  Federal  Actions  to 
Address  Envi  ronmental  Justice  in 
Minority  Pop  alations  and  Low-Income 
Populations  59  FR  7629,  February  16, 
1994);  or  OM  B  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  ProU  ction  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  c  oes  not  involve  any 
technical  sta  idards  that  would  require 
Agency  cons  deration  of  voluntary 
consensus  sti  Lndards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S  .C.  272  note).  Since 
tolerances  ar  d  exemptions  that  are 
established  c  a  the  basis  of  a  petition 
under  sectioi  i  408(d)  of  the  FFDCA, 
such  as  the  ti  ilerances  in  this  final  rule, 
do  not  requii  b  the  issuance  of  a 
proposed  rul },  the  requirements  of  the 
Regulatory  F  exibility  Act  (RFA)  (5 
U.S.C.  601  ei  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  actii  in  will  not  have  a 
substantial  d  rect  effect  on  States,  on  the 
relationship  jetween  the  national 
government  i  nd  the  States,  or  on  the 
distribution  i  »f  power  and 
responsibilit  es  among  the  various 
levels  of  gov(  irnment,  as  specified  in 
Executive  Older  13132;  entitled 
Federalism  (l  i4  FR  43255,  August  10, 
1999).  Execu  ive  Order  13132  requires 
EPA  to  devel  ap  an  accountable  process 
to  ensure  "m  saningful  and  timely  input 
by  State  and  ocal  officials  in  the 
developmeni  of  regulatory  policies  that 
have  federal!  sm  implications."  "Policies 
that  have  fed  Bralism  implications"  is 
defined  in  th  e  Executive  Order  to 
include  regu  ations  that  have 
"substantial  iirect  effects  on  the  States, 
on  the  relatic  nship  between  the  national 
government  i  ind  the  States,  or  on  the 
distribution  <  )f  power  and 
responsibilit  es  among  the  various 


levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nile,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prio^to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Federal  Register /Vol.  68,  No.  188 /Monday,  September  29.  2003 /Rules  and  Regulations        55833 


Dated:Septeniber  22,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PAF^T  180-{AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.493  is  amended  by 
removing  the  entries  "tomato"  and 
"tomato,  paste"  and  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (a)  to  read  follows: 

§  1 80.493    Dimethomorph ;  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 

Parts  per 
million 

Brassica,  leafy  greens,  sub- 
group SB  

•  '     •              •              • 

Tare,  corm  

Taro,  leaves 

•  •              »              • 

Vegetable,  fruiting,  group  8 

20.0 

* 

0.5 
6.0 

* 

1.5 

[FR  Doc.  03-24564  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  6560-«O-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0058;  FRL-7327-9] 

Glufosinate  Ammonium;  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
glufosinate  ammonium  and  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities.  Aventis 
CropScience  USA,  now  Bayer 
CropScience,  and  Interregional  Research 
Project  Number  4  (lR-4)  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA). 

DATES:  This  regulation  is  effective 
September  29,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0058, 


must  be  received  on  or  before  November 
28,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery /courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  I.  Miller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviromnental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
703-305-6224;  e-mail  address: 
miUer.joanne@epainaiI.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactiu-er.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  <NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American       < 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  i 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0058.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2.  1921  Jefferson  Davis 


Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legaJ 
holidays.  The  docket  telephone  nrnnber 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  versi6n  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfTl80_00.html/, 
a  beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  niunber. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  May  19, 
2000  (65  FR  31904)  (FRL-6558-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (PP  0F6140)  by  Aventis 
CropScience  USA,  now  Bayer 
CropScience,  PO  Box  12014,  2  T.  W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709.  That  notice  included  a 
summary  of  the  petition  prepared  by 
Bayer  CropScience,  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

In  the  Federal  Register  of  July  24, 
2002  (67  FR  48465)  (FRL-7184^),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
aimouncing  the  filing  of  a  pesticide 
petition  (PP  OF62 10)  by  Aventis 
CropScience  USA,  now  Bayer 
CropScience,  PO  Box  12014,  2  T.  W. . 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709.  That  notice  included  a 
summary  of  the  petition  prepared  by 
Bayer  CropScience,  the  registrant. 
Comments  on  the  petition  were  filed  by 
Neil  J.  Carman,  Ph.D.  of  the  Sierra  Club 
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Genetic  Engineering  Committee.  A 
response  to  these  comments  is  provided 
in  Unit  VI. 
In  the  Federal  Register  of  August  21, 

2002  (67  FR  54196)  (FRL-7190-9),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  {Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (PP  2E6404)  by  Interregional 
Research  Project  Number  4  (IR-4),  681 
US  Highway  #1  South,  North 
Brunswick,  NJ  08902-3390.  That  notice 
included  a  summary  of  the  petition 
prepared  by  IR-4,  the  petitioner.  There  ' 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

.  In  the  Federal  Register  of  August  15, 

2003  (68  FR  48908)  (FRL-7322-9),  EPA 
issued  a  notice  pursueuit  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  amended 
pesticide  petitions  (PP  0F6140  and  PP 
OF6210)  by  Bayer  CropScience,  PO  Box 
12014,  2  T.  W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709.  That 
notice  included  a  summary  of  the 
petition  prepared  by  Bayer  CropScience. 
Two  hundred  and  sixty  five  comments 
were  filed.  A  response  to  these 
comments  is  provided  in  Unit  VI. 

The  petitions  requested  that  40  CFR 
180.473(a)(1)  be  amended  by 
establishing  tolerances  for  residues  of 
the  herbicide  glufosinate  {munonium 
(butanoic  acid,  2-amino-4- 
(hydroxymethylphosphinyl)-, 
monoammonium  salt)  and  its 
metabolite,  3-methylphosphinico- 
propionic  acid,  expressed  as  2-amino-4- 
{hydroxjrmethylphosphinyl)butanoic 
acid  equivalents  in  or  on  the  raw 
agricultural  commodities  derived  from 
cotton,  undelinted  seed  at  3.5  parts  per 
million  (ppm)  and  gin  byproducts  at 
12.0  ppm;  and  blueberry,  lingonberry, 
juneberry  and  salal  at  0.10  ppm  and  that 
"40  CFR  180.473(a)(2)  be  amended  by 
establishing  tolerances  for  residues  of 
the  herbicide  glufosinate  ammonium 
(butanoic  acid,  2-amino-4- 
(hydroxymethylphosphinyl)-, 
monoammoniiun  salt)  and  its 
metabolites,  3-methylphosphinico- 
propionic  acid,  and  2-acetamido-4- 
methylphosphinico-butanoic  acid 
expressed  as  2-amino-4- 
(hydroxymethylphosphinyl)butanoic 
acid  equivalents  in  or  on  the  raw 
agricultural  commodities  derived  from 
transgenic  cotton  tolerant  to  glufosinate 
ammonium:  undelinted  seed  at  3.5  ppm 
and  gin  byproducts  at  12.0  ppm  and 
transgenic  rice  tolerant  to  glufosinate 
ammoninm:  grain  at  1.0  ppm,  straw  at 
1.6  ppm. 

IR-4  and  Bayer  CropScience 
subsequently  amended  the  petitions  to 


request  that  t  0  CFR  180.473(a)(1)  be 
amended  by  i  establishing  tolerances  for 
residues  of  tl  e  herbicide  glufosinate 
ammonium  ( >utanoic  acid,  2-amino-4- 
(hydroxymetbylphosphinyl)-, 
monoammontum  salt)  and  its 
metabolites,  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylpho*phinico-propionic  acid, 
expressed  as  J-amino-4- 
(hydroxymet  iylphosphinyl)butanoic 
acid  equivale  tits,  in  or  on  the  following 
food  commot  ities:  Bushberry  subgroup, 
lingonberry,  uneberry  and  salal  at  0.15 
ppm,  cattle,  i  it  at  0.40  ppm,  cattle,  meat 
at  0.15  ppm,  :attle,  meat  byproducts  at 
6.0  ppm,  cott  in,  gin  byproducts  at  15 
ppm,  cotton,  undelinted  seed  at  4.0 
ppm,  egg  at  0  15  ppm,  goat,  fat  at  0.40 
ppm,  goat,  m  sat  at  0.15  ppm,  goat,  meat 
byproducts  a  6.0  ppm,  hog,  fat  at  0.40 
ppm,  hog,  m(  at  at  0.15  ppm,  hog,  meat 
byproducts  a  6.0  ppm,  horse,  fat  at  0.40 
ppm,  horse,  i  leat  at  0.15  ppm,  horse, 
meat  byprodi  icts  at  6.0  ppm.  Milk  at 
0.15  ppm.  po  jltry,  fat  at  0.15  ppm, 
poultry,  meal  at  0.15  ppm,  poultry,  meat 
byproducts  0  6  ppm,  sheep,  fat  at  0.40 
ppm,  sheep,  i  neat  at  0.15  ppm,  and 
sheep,  meat  I  yproducts  at  6.0  ppm. 

Bayer  Crop  Science  subsequently 
amended  the  petitions  to  request  that  40 
CFR  180.4731  a)(2)  be  amended  by 
establishing  tolerances  for  residues  of 
the  herbicide  glufosinate  ammonium 
(butanoic  aci  i,  2-amino-4- 
(hydroxymet  lylphosphinyl)-, 
moAoammon  um  salt)  and  its 
metabolites, ;  -acetamido-4- 
methylphosp  linico-butanoic  acid  and 
3-methylphoi  phinico-pfopionic  acid, 
expressed  as  2-amino-4- 
(hydroxymet  iylphosphinyI)butanoic 
acid  equivale  nts,  in  or  on  the  following 
raw  agricultu  ral  and  processed 
commodities  derived  from  transgenic 
cotton  and  rii  :e  that  are  tolerant  to 
glufosinate  ai  [imonium:  Cotton,  gin 
byproducts  a  15  ppm,  cotton, 
undelinted  s«  ed  at  4.0  ppm,  rice,  grain 
at  1.0  ppm,  r  ce,  straw  at  2.0  ppm,  and 
rice,  hull  at  2  0  ppm.  These  ^ 

amendments  were  included  in  the 
August  15,  2(03  notice  of  filing. 

Section  401  i(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  t( )  establish  a  tolerance  (the 
legal  limit  foi  a  pesticide  chemical 
residue  in  or  an  a  food)  only  if  EPA 
determines  tl  at  the  tolerance  is  "safe." 
Section  408(1  )(2)(A)(ii)  of  the  FFDCA 
defines  "safe  '  to  mean  that  "there  is  a 
reasonable  c€  rtainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  ch^ical  residue,  including 
all  anticipate  i  dieteiry  exposures  and  all 
other  exposu  es  for  which  there  is 
reliable  infor  nation."  This  includes 
exposure  thr(  lugh  drinking  water  and  in 
residential  se  ttings,  but  does  not  include 


occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposvue  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961.  November  26, 1997) 
{FRL-5  754-7). 

m.  Aggregate  Risk  Assessment  and 
Detennination  of  Safiety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  combined 
residues  of  glufosinate  ammonium  and 
its  metabolites  on  bushberry  subgroup, 
lingonberry,  juneberry  and  salal  at  0.15 
ppm,  cattle,  fat  at  0.40  ppm,  cattle,  meat 
at  0.15  ppm,  cattle,  meat  byproducts  at 
6.0  ppm,  cotton,  gin  byproducts  at  15 
ppm,  cotton,  uindelinted  seed  at  4.0 
ppm,  egg  at  0.15  ppm,  goat,  fat  at  0.40 
ppm,  goat,  meat  at  0.15  ppm,  goat,  meat 
byproducts  at  6.0  ppm,  hog,  fat  at  0.40 
ppm,  hog,  meat  at  0.15  ppm,  hog,  meat 
byproducts  at  6.0  ppm,  horse,  fat  at  0.40 
ppm,  horse,  meat  at  0.15  ppm,  horse, 
meat  byproducts  at  6.0  ppm,  milk  at 
0.15  ppm,  poultry,  fat  at  0.15  ppm, 
poultry,  meat  at  0.15  ppm,  poultry,  meat 
byproducts  at  0.60  ppm,  sheep,  fat  at 
0.40  ppm,  sheep,  meat  at  0.15  ppm,  and 
sheep,  meat  byproducts  at  6.0  ppm, 
cotton,  gin  byproducts  at  15  ppm,  rice, 
grain  at  1.0  ppm,  rice,  straw  at  2.0  ppm, 
and  rice,  hull  at  2.0  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
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toxic  effects  caused  by  glufosinate 
ammonium  and  its  metabolites  are 
discussed  in  Tables  1,  2  and  3  of  this 


unit  as  well  as  the  no-obseVved-adverse-      observed-adverse-effect-level  (LOAEL) 
effect-level  (NOAEL)  and  the  lowest-  from  the  toxicity  studies  reviewed. 


Table  1 .— Glufosiante-ammonjum: 

Acute.  Subchronic,  Chronic,  and  Other  Toxicity 

Guideline  No. 

Study  Type 

Results 

81-1 

Acute  oral 

LDm,  =  4,010  mg/kg  (milligram/kilogram)  in  males 
LDv,  =  3,030  mg/kg  in  females 

870.3100 

90-Day  oral  toxicity  in  rats  (males  only) 

NOAEL  =  6.2-8.8  mg/kg/day  in  males 

LOAEL  =  64-90  mg/kg/day  in  males,  based  on  glutamine  synthetase  inhibition 
in  the  brains 

870.3100 

/V-acetyl-L-glufosinate  disedium 
90-Day  oral  toxicity  in  rats  (males  only) 

NOAEL  =  65-90  mg/kg/day  in  males 

LOAEL  =  657-935  mg/kg/day  in  males,  based  on  gJutamine  synthetase  inhibi- 
tion in  the  brains 

870.3100 

90-Day  oral  toxicity  in  mouse 

NOAEL  =  48  mg/kg/day  in  males,  192  mg/kg/day  in  females  Highest  Dose  Test- 
ed (HDT) 

LOAEL  =  192  mg/kg/day  in  males  based  on  the  changes  in  clinical  biocfiemistry 
and  liver  weights  in  males 

870.3200 

21/2&-Day  dermal  toxicity  in  rat 

NOAEL  =  100  mg/kg/day 

LOAEL  =  300  mg/kg/day  based  on  clink»l  observations  (aggressive  behavior, 
piloerection,  and  a  high  startle  response) 

870.3700 

Prenatal  developmental  in  rats  (ttiree 
studies  combined) 

Maternal:  NOAEL  =  10  mg/kg/day 

LOAEL  =  50  mg/kg/day  based  on  vaginal  bleeding  and  hyperactivity 

Developmental:  NOAEL  =  50  mg/kg/day 

LOAEL  =250  mg/kg/day  based  on  dilated  renal  pelvis 

870.3700 

Prenatal  developmental  in  rabbit 

Matemal:  NOAEL  =  6.3  mg/kg/day 

LOAEL  =  20.0  mg/kg/day  based  on  reduced  food  consumption,  body  weight 

and  weight  gains    ^ 
Developmental:  NOAEL  =  6.3  mg/kg/day 
LOAEL  =  20.0  based  on  decreased  body  weights  and  fetal  death 

870.3800 

Reproduction  and  fertility  effects  in  rat 

• 

Parental/Systemic  NOAEL  =  18.0  mg/kg/day  (HDT) 

LOAEL  =  not' established 

Reproductive  NOAEL  =  6.0  mg/kg/day 

LOAEL  =  18.0  mg/kg/day  based  on  decreased  njmber  of  viable  pups 

Offspring  NOAEL  =  6.0  mg/kg/day 

LOAEL  =  18.0  mg/kg/day  based  on  decreased  number  of  viable  pups            : 

870.4100 

Chronic  toxicity  in  dogs 

NOAEL  =  5.0  mg/kg/day 

LOAEL  =  8.5  mg/kg/day  based  on  mortality  (week  2)  and  alterations  in  the  elec- 
trocardiogram at  6  months 

870.4200 

Carcinogenicity  in  rats 

¥ 

NOAEL  =  45.4  mg/kg/day  in  males,  57.1  mg/kg/day  in  females 

LOAEL  =  228.9  mg/kg/day  in  males  and  281.5  based  on  increased  incidences 

of  retinal  atrophy. 
No  evidence  of  carcinogenicity 

870.4300 

1 

Chronic   Feeding  /  Carcinogenicity   in 
rats 

NOAEL  =  24.4  mg/kg/day  in  males,  8.2  mg/kg/day  in  females 

LOAEL  =  not  achieved  in  males  and  28.7  based  on  inhibition  of  brain  glutamate 

synthetase  in  females  at  130  weeks 
No  evidence  of  carcinogenicity 

870.4300 

Carcinogenicity  mic* 

NOAEL  =  10.82  mg/kg/day  in  males,  16.19  mg/kg/day  in  females 
LOAEL  =  22.60  mg/kg/day  in  males,  63.96  mg/kg/day  in  females  based  on  in- 
creased mortality  and  glucose  levels  and  consistent  changes  in  glutathione 
levels  in  males,  increased  glucose  levels  and  decreased  albumin  and  total 
proteins 
No  evidence  of  carcinogenicity 

870.5265 

Reverse  Mutation  Assay 

Glufosinate  ammonium  failed  to  cause  reverse  mutations  in  bacteria  with  and 
without  metabolic  activation. 

870.5300 

Detection  of  gene  mutations  in  somatic    Glufosinate  ammonium  did  not  increase  the  mutation  frequency  at  the  thymidine 
cells  in  culture                                            kinase  locus 

870.5395 

1 

In  vivo  mammalian  cytogenetic  tests 

The  results  indicated  glufosinate  ammonium  had  no  effect  on  micronucleus  for- 
mation 
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Table  1 .— Glufosiante-ammonium:  Acute, 


SuBCHRONic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


Study  Type 


Results 


870.5500 


Bacterial  DNA  damage  or  repair  test 


^ufosinate  ammonium  failed  to  cause  damage  to  DNA  that  could  be  detected 
by  this  repair  assay 


870.5550 


Unscheduled  DNA  synthesis  in  mam-  , 
malian  cells  in  culture  I 


Ihere  was  no  evidence  that  unscheduled  DNA  synthesis  was  induced  by 
glufosinate  ammonium. 


870.6200 


Acute  neurotoxicity  in  rat  (2  studies) 


870.6200 


Repeat  Dose  Neurotoxicity  in  rat 


^  OAEL  =  500  mg/kg  in  males  and  females  (HDT) 
L  OAEL  =  Not  established  in  both  sexes 


t  OAEL  =  1.5  mg/kg/day  in  males,  1.8  mg/kg/day  in  females 
LJOAEL  =  14.9  mg/kg/day  in  males,  17.1  mg/kg/day  in  females,  based  on  the  in- 
hibition of  glutamate  synthetase  in  the  brain 


870.7485 


Metabolism  and  pharmacokinetics  in  rat 


1  he  majority  of  the  radioactivity  (95-98%  of  the  dose)  was  eliminated  during  the 
first  24  hrs  after  dosing.  The  parent  compound,  glufosinate  ammonium,  ac- 
counted for  most  of  the  eliminated  radioactivity  in  the  urine  and  feces  of  both 
males  (80%  of  the  dose)  and  females  (73%  of  the  dose).  The  metabolite,  3- 
methylphosphinico-propionic  acid,  was  consistently  found  in  both  urine  and 
feces-of  both  sexes. 


870.7485 


Metabolism  and  pharmacokinetics  In  rat 


870.7485 


Metabolism  and  pharmacokinetics  in  rat 


870.7485 


Metabolism  and  pharmacokinetics  in  rat 


870.7600 


Dermal  penetration 


1  he  majority  of  the  radioactivity  was  eliminated  during  the  first  24  to  48  hrs  after 
dosing.  The  parent  compound,  glufosinate  ammonium,  accounted  for  the  ma- 
jority of  the  radioactivity  eliminated  in  the  excreta  of  both  males  (=80%  of  the  ' 
dose)  and  females  (88%  of  the  dose).  The  metabolite,  3-methylphosphinico- 
propionic  acid,  was  consistently  found  in  both  urine  (0.22-1 .20%  of  the  dose) 
and  feces  (0.44-1.36%  of  the  dose)  of  both  sexes.  2-acetamido-4- 
methylphosphinico-butanoic  acid  was  found  in  feces  (0.28-1.72%  of  the  dose) 
of  both  male  and  female  rats  and  t)arely  above  or  at  the  level  of  the  detection 
in  the  urine  of  both  sexes  (0.02-0.04%  of  the  dose).  Very  little  if  any  of  ad- 
ministered glufosinate  ammonium  was  sequestered  in  any  tissues  examined. 


1  he  major  route  of  excretion  was  via  feces  (88%  and  84%  of  the  administered 
radioactivity  for  males  and  females,  respectively).  Within  7  days  of  post  dos- 
ing, greater  than  94%  of  the  dose  was  eliminated.  Kinetics  analysis  indicated 
that  the  process  of  excretion  was  a  two-phase  process.  The  tissue  radioac- 
tivity level  lor  kidneys,  liver  and  gonads  was  just  above  the  background  level. 


1  rie  majority  of  the  radioactivity  was  excreted  within  24  hrs  after  the  last  dose. 
The  major  route  of  elimination  was  via  feces.  There  was  also  a  two-phased 
elimination  process.  More  radioactivity  was  found  in  the  tissues  of  animals 
dosed  repeatedly  than  that  of  animals  receiving  a  single  dose. 


Tpe  results  indicate  that  at  the  low  dose, (0.1  mg)  42.5  to  50.8%  of  the  applied 
radioactivity  was  absorbed  whereas  at  the  high  dose  (10  mg)  26%  was  ab- 
sorbed. After  removal  and  washing  of  the  treated  skin  a  substantial  amount  of 
the  radioactivity  still  remained  in  the  skin,  and  it  was  gradually  absorbed  and 
eliminated.  Radioactivity  was  found  in  both  feces  and  urine  samples,  but  the 
majority  of  glufosinate  ammonium  was  eliminated  in  the  urine.  In  all  organs/ 
tissues  examined,  radioactivity  was  found  to  reach  a  maximum  level  either  at 
4  or  10  hrs  after  exposure.  Subsequently,  the  radioactivity  dropped  rapidly. 
The  amount  of  radioactivity  found  in  the  brain  was  very  minimal  relative  to 
that  of  kidneys  and  liver. 


Table  2.— 3-Methylphosphin  co-propionic  Acid:  Subchronic  Toxicity 


Guideline  No. 


Study  Type 


870.3100 


90-Day  dermal  toxicity  in  rats 


Res'jits 


870.3100 


NOAEL  =  102  mg/kg/day  in  males,  113  mg/kg/day  in  fe- 
males 

LOAEL  =  420  mg/kg/day  i,n  males,  439  mg/kg/day  in  fe- 
males based  on  increased  reticulocytes  and  increased 
absolute  and  relative  liver  weights  in  males 


90-Day  dermal  toxicity  in  mice 


NOAEL  =  1,121  mg/kg/day  in  males,  1,340  mg/kg/day  in  fe- 
males 
LOAEL  =  Not  established 
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Table  2.— 3-Methylphosphinico-propionic  Acid:  Subchronic  Toxicity— Continued 


Guideline  No. 


870.3700 


870.3700 


Study  Type 


Prenatal  developmental  in  rodents  in  rats 


Prenatal  developmental  in  rabbits 


Results 


Matemal;  NOAEL  =  300  mg/kg/day 

Matemal:  LOAEL  =  900  mg/kg/day  based  on  one  death  and 
clinical  findings  (persistent  piberection  and/or  increased 
urinary  output) 

Developmental:  NOAEL  =  300  mg/kg/day 

Developmental:  LOAEL  =  900  mg/kg/day  based  on  in- 
creases in  the  incidences  of  total  litter  loss  and  in  the 
fetal  and  litter  incidences  of  wavy  and/or  thickened  rit». 


Matemal:  NOAEL  =  50  mg/kg/day 

Matemal:  LOAEL  =  100  mg/kg'day  based  on  increased 
abort'ons,  mortality,  and  reductions  in  food  and  water 
consumption,  body  weight  gain,  and  fecal  output 

Developmental:  NOAEL  =  200  mg/kg/day 

Devetopmental:  LOAEL  =  Not  observed 


Table  3.— Metabolite,  2-acetomido-4-methylphosphinico-butanoic:  Subchronic  and  Other  Toxicity 


Guideline  No. 


870.3100 


870.3100 


870.3150 


870.3700 


870.3700 


870.6200 


870.6200 


870.6200 


Study  Type 


Results 


90-Day  oral  toxicity  rodents  in  rats 


90-Day  oral  toxicity  rodents  in  mice 


Subchronic  Nonrodent  Oral  Toxicity  in  dogs 


Prenatal  developmental  in  rodents-rat 


Prenatal  developmental  in  rabbits 


Acute  Neurotoxcity  in  rats 


Acute  Neurotoxicity  in  rats 


Repeat  Dose  Neurotoxicity  in  rats 


NOAEL  =  147  mg/kg/day  in  males,  162  mg/kg/day  in  females 
LOAEL  =  738  mg/kg/day  in  mates,  800  mg/kg/day  in  females  based  on  glu- 
tamine  synthetase  inhibition  in  the  brain 


NOAEL  =  Not  established  for  males,  110  mg/kg/day  in  females 
LOAEL  =  83  mg/kg/day  in  males,  436  mg/kg/day  in  females  based  on  glu- 
tamine  synthetase  inhibition  in  the  brain 


NOAEL  =  19  mg/kg/day  in  males,  21  mg/kg/day  in  females 
LOAEL  =  72  mg/kg/day  in  males,  79  mg/kg/day  in  females  based  on  glu- 
tamine  synthetase  inhibition  in  the  brain 


Maternal:  NOAEL  =  1,000  mg/kg/day 
Matemal:  LOAEL  =  Not  observed 
Developmental:  NOAEL  =  1 ,000  mg/kg/day 
Developmental:  LOAEL  =  Not  observed 


Maternal:  NOAEL  =  64  mg/kg/day 

Maternal:  LOAEL  =  160  mg/kg/day  based  on  reduced  feed  consumption 
Developmental:  NOAEL  =  64  mg/kg/day 

Developmental:  LOAEL  =  160  based  on  uni-  or  bilateral  extfa  at  the  13th 
thoracic  vertebra 


NOAEL  =  1 ,000  mg/kg  in  males  and  females 

LOAEL  =  2,000  mg/kg  in  males  and  females  based  on  clinical  signs  of  tox- 
icity including  sedation,  mffled  fur,  and  diarrhea 


NOAEL  =  100  mg/kg  in  males  and  females 

LOAEL  =  1 ,000  mg/kg  in  males  and  females  based  on  decreased  body 
weight  gain 


NOAEL  =  158.9  mg/kg/day  in  mates,  179.4  mg/kg/day  in  females 
LOAEL  =  Not  established  in  mates  and  females 


B.  Toxicohgical  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UP)  is 
applied  to  reflect  uncertainties  inherent 


in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for  - 
interspecies  differences  and  lOX  for 
intraspecies  differences.  A  lOx  data  base 
uncertainty  factor,  due  to  the  lack  of  a 
developmental  neurotoxicity  study,  was 
applied  to  all  dietary  and  residential 
dermal,  inhalation,  and  incidental  oral 
exposure  assessments.  For  residential 
inhalation  exposure  assessments  an 


additional  lOx  data  base  uncertainty 
factor  was  applied  due  to  the  lack  of  an 
adequate  inhalation  study  and  high 
concern  for  exposure  via  the  inhalation 
route  (10,000).  Agency  policy  limits  the 
total  uncertainty  factor  applied  for  any 
particular  chemical  to  no  more  than 
3,000  (see  EPA  report  "A  Review  of  the 
Reference  Dose  and  Reference 
Concentration  Processes:"  EPA/630/P- 
02/022F,  December  2002;  a  Notice  of 
Availability  of  the  Final  Report  was 
published  in  the  Federal  Register  of 
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May  21.  2003  (68  FR  27805)  (FRL-7501- 
8). 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UP  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UP  (RfD  =  NOAEL/ 
LTP).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA.  this  additional  factor  is 
applied'to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UP  is  used  to 


determine  t 
100  is  the  a 
account  for 
lOX  for  intr; 
LOG  is  100 


LOG.  For  example,  when 
ropriate  UF  (lOX  to 
terspecies  differences  and 
pecies  differences)  the 
b  estimate  risk,  a  ratio  of 
the  NOAEL  I  o  exposures  (margin  of 
exposure  (M  DE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
~     ■ '         default  risk  methodology 
(Q*)  is  the  piimary  method  currently 
used  by  the  i  Agency  to  quantify 

risk.  The  Q*  approach 
any  amount  of  exposure 
will  lead  to  s  ome  degree  of  cancer  risk. 
A  Q*  is  calciilated  and  used  to  estimate 
risk  which  n  presents  a  probability  of 
occurrence  a "  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10''  or  one 
LInder  certain  specific 


■in  a  million) 


Table  4.— Summary  of  Toxicological  Dose  and 

Use  in  HdiMAN 


^NDPOINTS  FOR  GLUFOSINATE  AMMONIUM  AND  ITS  METABOLITES  FOR 

Risk  Assessment 


Exposure  Scenario 


Acute  Dietary  (Females  13-50 
years  of  age) 


Chronic  Dietary  (All  populations) 


Short-Term  Dermal  (1  to  30 
days)  (Residential) 


Short-Tenn  Inhalation  (1  to  30 
days)  (Residential) 


Dose-Used  in  Risk  Assess 
ment,  UF 


NOAEL  =  6.3  mg/kg/day 
UF  =  1,000 
Acute  RfD  =  0.0063  mg/kg/ 
day. 


NOAEL  =  6.0  mg/kg/day 
UF=  1,000 

Chronic  RfD  =  0.006  mg/ 
kg/day. 


Oral  study  NOAEL  =  6.3 
mg/kg/day  (dermal  ab- 
sorption rate  =  50%) 


Oral  study  NOAEL  =  6.3 
mg/kg/day  (inhalation  ab 
sorption  rate  =  100%) 


•The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  re  ained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.473)  for  the 
combined  residues  of  glufosinate 
ammonium  and  its  metabolites,  in  or  on 
almond  hulls,  apples,  bananas,  meat, 
milk,  fat,  meat  byproducts,  eggs,  grapes, 
potatoes,  tree  nuts  and  food    - 
commodities  derived  froin  transgenic 
canola.  transgenic  field  com,  transgenic 
soybean  and  transgenic  sugar  beets.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  combined 
residues  of  glufosinate  ammonium  emd 
its  metabolites  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 


circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departture"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cemcer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  glufosinate  ammonium  and  its 
metabolite  used  for  human  risk 
assessment  is  shown  in  Table  4  of  this 
unit: 


FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 


FQPA  SF  =  1 

aPAD  =  acute  RfD  h-  FQPA 
SF  =  0.0063  mg/kg/day.  • 


FQPA  SF  =  1  cPAD  = 
chronic  RfD  ^  FQPA  SF 
=  0.006  mg/kg/day 


LOG  for  MOE  = 
(Residential) 


1,000 


LOG  for  MOE  =  3,000 
(Residential) 


Study  and  Toxicologidal  Effects 


Prenatal  Developmental  Toxicity  Study  in  non- 
rodents  -  rabbit 

LOAEL  =  20.0  mg/kg/day  based  on  decreased 
body  weights  and  fetal  death 


"Weight-of-evidence"  approach  from  several 
studies;  NOAEL  =  6.0  mg/kg/day;  brain  glu- 
tamine  synthetase  inhibition  and  alterations 
in  the  electrocardiogram. 


Prenatal  Developmental  Toxicity  Study  in  non- 
rodents  -  rabbits 

LOAEL  =  20  mg/kg/day  based  on  reduced  fetal 
body  weights,  increased  fetal  mortality,  re- 
duced food  consumption,  body  weight,  and 
body  weight  gain 


Prenatal  Developmental  Toxicity  Study  in  non- 
rodents  -  rabbits 

LOAEL  =  20  mg/kg/day  based  on  reduced  fetal 
body  weights,  increased  fetal  mortality,  re- 
duced food  consumption,  body  weight,  and 
body  weight  gain 


use  pesticidt  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occi  rring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Eviiluation  Model-Food 
Consumptioi ,  Intake  Database  (DEEM- 
FCID®)  analy  sis  evaluated  the 
individual  fa  ad  consumption  as 
reported  by  r  jspondents  in  the  USDA 
1994-1996  ai  id  1998  nationwide 
Continuing  S  urveys  of  Food  Intake  by 
Individuals  ( "SFII)  and  accumulated 
exposure  to  t  le  chemical  for  each 
commodity. '  "he  following  assumptions 
were  made  fc  r  the  acute  exposure 
assessments:  100%  crop  treated  for  all 
registered  an  i  proposed  commodities 
(Tier  1  analy  ;is)  and,  depending  on  the 


level  of  blending  of  a  commodity, 
tolerance  level  residues,  highest  field 
trial,  or  average  field  trial. 

ii.  Chronic  exposure.    In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM-FGID®  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide  GSFIl 
and  accmnulated  exposure  to  the 
chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
100%  crop  treated  for  all  registered  and 
proposed  commodities  (Tier  1  analysis) 
excluding  apple,  canola,  corn  and  grape, 
where  3  year  weighted  average  percent 
crop  treated  was  used,  and.  depending 
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on  the  level  of  blending  of  a  commodity, 
tolerance  level  residues  or  average  field 
trial. 

iii.  Cancer.  No  evidence  of 
carcinogenicity  at  doses  tested  were 
observed  in  the  mouse  and  rat 
carcinogenicity  studies.  A  quantitative 
cancer  risk  assessment  was  not 
performed  for  glufosinate  ammonium. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(b)(2)(F)  of  the  FFDCA  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  diata  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

The  Agency  believes  that  the  three 
conditions  listed  in  Unit  IV.  have  been 
met.  With  respect  to  Condition  1,  PCT 
estimates  are  derived  ft-om  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figvue  is  deri^'fid 
by  averaging  State-level  data  for"  a 
period  of  up  to  3  yeeirs,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weiglited  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 


3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations,  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys.  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
glufosinate  ammonium  may  be  applied 
in  a  particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
glufosinate  ammonium  in  drinking 
water.  Because  the  Agency  does  not 
have  comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
glufosinate  ammonium.  Based  on 
environmental  fate  data  the  residues  of 
concern  in  drinking  water  are 
glufosinate  ammonium,  3- 
methylphosphinico-propionic  acid,  2- 
methylphosphinico-acetic  acid  and  N- 
acetyl-glufosinate. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Anedysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 


primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  glufosinate 
ammonium  they  are  further  discussed  in 
the  aggregate  risk  sections  in  Unit  III.E. 

Based  on  the  PRZM-EXAMS  and  SCI- 
GROW  models  the  EECs  of  glufosinate 
anunonium  and  its  degradates  for  acute 
exposures  are  estimated  to  be  94  ^g/liter  ■ 
for  siu-face  water  and  9  ^g/liter  for 
ground  water.  The  EECs  for  chronic 
exposiu'es  are  estimated  to  be  43  ^g/liter 
for  surface  water  and  9  ^g/liter  for 
ground  water. 

3.  The  term  "residential  exposure"  is 
used  in  this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Glufosinate  ammonium  is  currently 
registered  for  use  on  the  following 
residential  non-dietary  sites:  Home  use 
for  spot  treatment  of  weeds,  grass, 
bushes  and  vines.  The  risk  assessment 
was  conducted  using  the  following 
residential  exposure  assumptions: 
Application  rate  of  0.0312  lb  active 
ingredient  (ai)  per  1,000  ft-,  dermal  unit 
exposure  of  11  mg/lb  and  inhalation 
exposiue  of  0.016  mg/lb  from  hose  end 
application  and  dermal  unit  exposure  of 
56  mg/lb  and  inhalation  exposure  of 
0.0065  mg/lb  from  low  pressure  hand 
wand  application. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  oftoxicitv. 
Section  408(b)(2)(D){v)  of  the  FFDCA' 
requires  that,  when  considering  whethCT 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 
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'EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
glufosinate  anunonium  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  EPA  has  not 
made  a  common  mechanism  of  toxicity 
finding  for  glufosinate  ammonium  and 
any  other  substances  and  glufosinate 
ammonium  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action;  therefore,  EPA  has  not 
assumed  that  glufosinate  ammonium 
has  a  common  mechanism  of  toxicity 
with  other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumidative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  conunon 
mechanism  determinations  and 
procedines  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
hiunans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  studies  examining  prenatal  and 
postnatal  toxicity  showed: 

a.  No  quantitative  or  qualitative 
evidence  of  increased  susceptibility 
following  in  utero  exposine  in  the 
prenatal  developmental  study  in  rats. 

b.  Qualitative  evidence  of  increased 
susceptibility  in  the  prenatal 
developmental  study  in  rabbits  and 
quantitative  evidence  of  increased 
susceptibility  in  the  2-generation 
reproduction  study  in  rats.  In  this  study, 
a  decrease  in  the  number  of  viable  pups 
was  observed  in  the  absence  of  parental 
toxicity  at  any  dose. 

Since  there  is  qualitative  evidence  of 
increased  susceptibility  of  the  young 
following  exposiue  to  glufosinate 


ammonium,  EPA  performed  a  degree  of 
concern  anaursis  to:  Determine  the  level 
of  concern  for  the  effects  observed  when 
considered  ia  the  context  of  all  available 
toxicity  data]  and  identify  any  residual 
uncertainties  after  establishing  toxicity 
endpoints  and  traditional  uncertainty 
factors  to  be  used  in  the  risk  assessment 
of  this  chemical.  In  the  rabbit 
development  study  the  degree  of 
concern  obseived  as  low  noting  that  the 
fetal  effects  df  concern  occurred  only  at 
the  highest  d^se  tested  and  that  a  clear 
NOAEL  for  epects  was  established.  In 
the  2-generation  reproduction  study  the 
degree  of  cor  cem  for  the  effects 
observed  as  I  dw  noting  that  clear 
NOAELs  and  LOAELs  were  identified 
for  the  offspr  ng  effects  of  concern  and 
the  dose-resf  onse  well-characterized. 

3.  Conclus  on.  There  is  not  an 
adequate  tox  city  data  base  for 
glufosinate  a  nmonium  and  its 
metabolites  a  Ithough  the  exposure  data 
are  complete  or  are  estimated  based  on 
data  that  reai  onably  account  for 
potential  exp  osures.  EPA  identified  the 
following  dal  a  gaps: 

a.  Acute  n(  urotoxicity  study 
conducted  in  the  rat  which  includes 
glutamine  sy  ithetase  activity 
measuremen  in  the  liver,  kidneys,  and 
brain. 

b.  A  deveh  pmental  neurotoxicity 
(DNT)  study  :onducted  in  the  rat  which 
includes  con  parative  glutamine 
synthetase  adtivity  measurement  in  the 
liver,  kidneys,  and  brain  of  the  pups  and 
mothers. 

c.  A  28-da  r  inhalation  toxicity  study 
in  rats  with  j  lutamine  synthetase 
activity  meai  urements  in  brain,  kidney, 
liver  and  lun  5. 

EPA  is  als(  requesting  additional  data 
to  confirm  th  at  liver  and  kidney 
changes,  obsi  irved  in  the  absence  of 
histopatholo  ;ical  changes,  are  an 
adaptive  resj  onse  and  not  an  adverse 
effect.  These  studies  are  required 
because  the  j  lutamine  synthetase 
measuremen  s  are  not  available  in 
young  and  a(  ult  animals.  Therefore, 
EPA  has  app  ied  additional  data  base 
uncertainty  f  ictors  in  this  risk 
assessment. '  'he  results  of  these  studies 
are  expected  to  eliminate  any 
uncertainty  t  lat  may  be  associated  in 
characterizin  5  the  toxicity  of  glufosinate 
ammonium. 

For  dietar)  risk  assessment,  an  FQPA 
additional  1(  X  safety  factor,  retained  as 
a  data  base  u  icertainty  factor  due  to  the 
lack  of  a  devi  dopmental  neurotoxicity 
(DNT)  study  that  measures  glutamine 
synthetase  a<  tivity  in  the  young  and 
adult  animal ;,  was  applied  to  all  dietary 
and  resident  al  dermal,  inhalation;  and 
incidental  or  il  exposure  assessments. 
For  residenti  il  inhalation  exposine 


assessments  an  additional  lOx  data  base 
uncertainty  factor  was  applied  due  to 
the  lack  of  an  adequate  inhalation  study 
and  high  concern  for  exposure  via  the 
inhalation  route  with  a  total  uncertainty 
factor  of  3,000  applied  based  on  EPA 
policy  cited  in  Unit  III.B. 

E.  Aggregate  Risks  and  Determination  of 
Safety   . 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  toteil  aggregate  exposine 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposine)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calcu  ate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 
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1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  imit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  glufosinate 
ammonium  will  occupy  48%  of  the 


aPAD  for  females  13  years  and  older.  In 
addition,  there  is  potential  for  acute 
dietary  exposiue  to  glufosinate 
ammonium  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  surface  water  and 
groundwater,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  Table  5  of  this 
unit: 


Table  5.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Glufosinate  ammonium 


Population  Subgroup 


Females  (13-50  years  old) 


aPAD  (mg/ 
kg) 


0.0063 


%  aPAD 
(Food) 


48 


Surface 

Water  EEC 

(ng/liter) 


94 


Ground 

Water  EEC 

(jig/llter) 


Acute 
DWLOC 
(Mg/liter) 


98 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposine,  EPA  has  concluded 
that  exposme  to  glufosinate  ammonium 
from  food  will  utilize  10%  of  the  cPAD 
for  the  U.S.  population,  20%  of  the 
cPAD  for  all  infants  and  27%  of  the 


cPAD  for  children  (1-2  years  old).  Based 
on  the  use  pattern,  chronic  residential 
exposm-e  to  residues  of  glufosinate 
ammoniiun  is  not  expected.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  glufosinate  ammonium  in 
drinking  water.  After  calculating 


DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  groundwater, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD, 
as  shown  in  Table  6  of  this  unit: 


Table  6.— Aggregate  RrsK  Assessment  for  Chronic  (Non-Dancer)  Exposure  to  Glufosinate  ammonium 


Population  Subgroup 

cPAD  mg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ng/lrter) 

Ground 

Water  EEC 

(ng/liter) 

Cfironic 
DWLOC 
(Mg/liter) 

U.S.  Population 

0.006 

10 

43 

9 

189 

Youth  (13-19  years  old) 

0.006 

9 

43 

9 

164 

Females  (13-50  years  old) 

0.006 

7 

43                      9 

167 

Adults  (20-49) 

0.006 

8 

43 

9 

194 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Glufosinate  ammonium  is  currently 
registered  for  use  that  could  result  in 
short-term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 
and  water  and  short-term  exposures. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 


exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  risk  index  (ARI)  of 
5.42  for  the  U.S.  population,  6.35  for 
females  (13-49  years  old)  and  5.75  for 
youth  (13-19  years  old).  The  registered 
spot  treatment  of  weeds  is  expected  to 
result  in  residential  exposure  only  to 
adults.  Therefore,  short-term  aggregate 
assessments  were  not  conducted  for 
infants  and  children.  These  aggregate 
ARIs  do  not  exceed  the  Agency's  level 


of  concern  of  less  than  1  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  glufosinate 
anunonium  in  groundwater  and  siu°face 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  Table  7  of  this  unit: 


Table  7.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Glufosinate  ammonium 


Population  Subgroup 


U.S.  Population 


Females  (13-4?  years  old) 


Aggregate 


Surface 


ARM  (Food      wate   EEC 
+  Residen-   I   ^^/^/^k, 
tial)  (PP'') 


5.42 


43 


Ground 

Water  EEC 

(PPb) 


6.35 


43 


Youy^s  (13-19  years  old) 


5.75 


43 


Short-Term 

DWLOC 

(ppb) 


180 


159 


156 


ARI  -  MOtcalculiiled  (  i.e..  food,  dermal,  inhalalion)  ■*•  MOEacceplablc 


4.  Aggregate  cancer  risk  for  U.S. 
population.  No  evidence  of 
carcinogenicity  at  doses  tested  were 
observed  in  the  mouse  and  rat 


carcinogenicity  studies.  Therefore,  no 
cancer  risk  is  expected. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  glufosinate 
ammonium  residues. 
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IV.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example — gas  chromatography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch.  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

Codex  and  Mexico  do  not  have 
maximum  residue  limits  (MRLs)  for 
glufosinate  ammonium  and  its 
metabolites  for  the  proposed  crops  or 
livestock  commodities.  Canada  does  not 
have  MRLs  for  glufosinate  ammonium 
and  its  metabolites  for  the  proposed 
crops,  poultry  commodities  or  milk,  but 
does  have  a  MRL  of  1  ppm  for  ruminant 
liver  and  kidney. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  glufosinate 
ammonium  and  its  metabolites  in  or  on 
bushberry  subgroup,  Lingonberry, 
juneberry  and  salal  at  0.15  ppm,  cattle, 
fat  at  0.40  ppm,  cattle,  meat  at  0.15 
ppm,  cattle,  meat  byproducts  at  6.0 
ppm,  cotton,  gin  byproducts  at  15  ppm, 
cotton,  undelinted  seed  at  4.0  ppm.  egg 
at  0.15  ppm,  goat,  fat  at  0.40  ppm.  goat, 
meat  at  0.15  ppm,  goat,  meat  byproducts 
at  6.0  ppm,  hog,  fat  at  0.40  ppm,  hog, 
meat  at  0.15  ppm.  hog.  meat  byproducts 
at  6.0  ppm,  horse,  fat  at  0.40  ppm, 
horse,  meat  at  0.15  ppm,  horse,  meat 
byproducts  6.0  ppm,  Milk  at  0.15  ppm, 
poultry,  fat  at  0.45  ppm,  poultry,  meat 
at  0.15  ppm,  poultry,  meat  byproducts 
0.60  ppm,  sheep,  fat  at  0.40  ppm,  sheep, 
meat  at  0.15  ppm,  and  sheep,  meat 
byproducts  6.0  ppm,  cotton,  gin 
byproducts  at  15  ppm,  rice,  grain  at  1.0 
ppm,  rice,  straw  at  2.0  ppm,  and  rice, 
hull  at  2.0  ppm. 

VI.  Response  to  Comments 

The  overall  thrust  of  the  comments 
from  the  Sierra  Club  was  that  "large 
quantities  of  glufosinate  ammonium 
herbicide  will  be  utilized  on  transgenic 
rice  crops  in  the  United  States  and 
abroad  . .  .  even  though  the  herbicide 
may  have  side  effects  on  humans,  farm 
animals  and  beneficial  insects."  The 
testing  of  pesticides  will  often  reveal 
that  a  pesticide  has  the  potential  to 
create  adverse  effects  in  animals  and/or 
insects;  those  risks  are  addressed  via 
registration  under  FIFRA.  The  critical 
issue  addressed  by  FFDCA  is  whether 
there  is  an  adequate  margin  of  safety 
between  the  aggregate  exposure  level  of 


humans  to  tt  e  pesticide  and  the  level 
that  potentia  ly  may  be  harmful.  As  EPA 
described  in  Unit  III.E.  above,  EPA's  risk 
assessment  s  lowed  that  an  adequate 
margin  was  i  vailable  for  EPA  to 
conclude  tha  t  there  is  a  reasonable 
certainty  of  t  o  harm  for  the  general 
population  ii  icluding  infants  and 
children.  ^ 

EPA  has  re  printed  each  of  Sierra 
Club's  more  i  pecific  comments  below 
and  respond(  id  to  each  individually. 

1.  Comment — plant  metabolism  of 
glufosinate.  i  i  concern  is  other  plant 
metabolites  (  f  glufosinate  ammonium 
may  occur  in  addition  to  the  two 
primary  metj  bolites  identified  in  the 
grain  and  stn  iw,  since  the  two 
substances  d  d  not  appear  to  account  for 
100%  of  the  otal  radioactive  residues  in 
the  two  plani  tissues  tested.  While  more 
than  80%  ap  )eared  to  be  accounted  for, 
Aventis  neec  s  to  identify  whether 
additional  m  Jtabolites  were  produced. 
The  two  prin  lary  metabolites  identified 
as  being  typi  ;al  of  plant  metabolism  in 
the  grain  at  h  arvest  were  3- 
methylphosp  hinicopropionic  acid, 
being — 70%  bf  the  total  radioactive 
residues  (TRR).  Another  residue  in  the 
grain  was  N-|cetyl-L-glufosinate  (2- 
acetamido-4- 

methylphosJiinicobutanoic  acid),  at 
about  11%  of  the  TRR  and  parent  at  5- 
6%  of  the  TR  i^.  In  the  straw,  3- 
methylphosp  iiinicopropionic  acid  was 
the  major  me  tabolite  comprising 
approximate  y  60%  of  the  TRR.  Lesser 
amounts  oft  le  parent  (about  17%  of  the 
TRR)  and  N-i  cetylglufosinate  (10-13% 
of  TRR)  were  found  in  the  straw 
fraction. 

Agency  res  oonse.  The  transgenic  rice 
metabolism  s  tudy  was  conducted 
according  to  he  regulatory  guideline 
requirements  (OPPTS  860.1500)  and 
conformed  tc  EPA  Good  Laboratory 
Practice  (GLI  )  Standards  (the  %  TRR 
figures  given  below  are  averages  of  four 
samples).  Th>  study  indicated  that 
glufosinate  anmonium,  A^-acetyl- 
glufosinate,  snd  3-MP  accounted  for 
88%  and  91  <i .  of  the  total  radioactive 
residue  (TRR  I  found  in  rice  grain  and 
rice  straw,  re  spectively  (grain  and  straw 
are  the  only  i  ice  raw  agricultural 
commodities  (RACs)).  The  remainder  of 
the  radioacti'  ity  was  identified  as  2- 
methylphosp  hinico-acetic  acid  (grain — 
1%  TRR;  stra  w—2%  TRR),  several 
unknowns  w  len  combined  accounted 
for  2%  TRR  ( rice  grain)  and  3%  TRR 
(rice  straw),  i  nd  fiber  bound  residues 
(grain— 8%  1  RR;  straw— 5%  TRR).  The 
petitioner  id(  ntified/characterized  99% 
and  101%  of  the  TRR  in  rice  grain  and 
rice  straw,  re  jpectively.  In  previously 
submitted  tra  nsgenic  canola  and  non- 
transgenic  ap  pie.  corn,  lettuce. 


soybeans,  and  wheat  metabolism 
studies,  the  petitioner  demonstrated  the 
incorporation  of  radioactivity  into 
nature  plant  constituents.  On  the  basis 
of  the  transgenic  rice  metabolism  study 
and  the  previously  submitted 
metabolism  studies,  EPA  concluded  that 
the  residue  identification/ 
characterization  procedures  performed 
were  adequate  and  the  residues  of 
concern  in  transgenic  rice,  for  purposes 
of  tolerance  enforcement  and  risk 
assessment,  are  glufosinate  ammonium, 
N-acetyl-glufosinate,  and  3- 
methylphosphinico-prop ionic  acid  (3- 
MP). 

2.  Comment — analytical  method.  We 
ask  EPA  if  any  independent  sampling 
and  gas  chromatography  analyses  were 
conducted  besides  that  performed  by 
Aventis  and  its  contractors.  We  request 
that  an  independent  sampling  and  G.C. 
analysis  program  be  carried  out  if 
Aventis  has  not  had  a  third  party 
independent  contractor,  since  we  are 
skeptical  of  Aventis'.  sampling  data  and 
analyses.  We  generally  agree  that  the 
enforcement  analytical  method  of 
utilizing  gas  chromatography  appears  to 
be  acceptable  for  detecting  and 
measuring  levels  of  glufosinate 
ammonium  and  metabolites  with  a 
general  limit  of  quantification  of  0.05 
ppm  to  allow  detection  of  glufosinate 
residues  at  or  above  the  proposed 
tolerances.  We  wonder  if  glufosinate 
residues  might  have  been  found 
between  0.01  ppm  and  0.05  ppm,  and 
that  due  to  its  toxicity.  EPA  should  have 
required  a  lower  detectability  limit  be 
utilized  to  demonstrate  if  glufosinate 
residues  were  missed  below  0.05  ppm 
or  50  parts  per  billion  (ppb) 
concentration  down  to  1  ppb. 

Agency  response.  The  rice  magnitude 
of  the  residue  study  was  conducted 
according  to  the  regulatory  guideline 
requirements  (OPPTS  860.1500)  and 
conformed  to  EPA  GLP  Standards.  The 
rice  grain  and  straw  samples  were 
analyzed  using  a  method  similar  to  that 
previously  validated  by  an  independent 
laboratory  and  by  the  EPA.  Based  on 
these  validation  procedures  and  the 
validation  and  concurrent  recovery  data 
submitted  with  the  transgenic  rice  field 
trials.  EPA  concluded  that  the  method 
was  appropriate  for  data  collection 
purposes. 

EPA  understands  that  residues  below 
the  level  of  quantification  (<  LOQ)  does 
not  mean  that  residues  are  not  present. 
The  dietary  analyses  assumed  average 
field  trial  residues  for  rice  commodities. 
When  calculating  the  average,  half  LOQ 
residues  were  assumed  for  residues  < 
LOQ.  Therefore,  the  dietary  risk 
assessment  took  into  account  the 
possibility  of  residues  between  0.01  and 
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0.05  ppm.  For  further  information  on 
EPA's  rationale  for  assuming  half  LOQ 
residues  see  "Values  to  Non-Detfectable/ 
Non-Quantifiable  Residues  in  Human 
Health  Food  Exposure  Assessments" 
(faxed  upon  request;  telephone:  (202} 
401-0527;  item:  6047). 

3.  Comment — magnitude  of 
glufosinate  residues.  The  reason  that  we 
are  requesting  independent  sampling 
and  gas  chromatography  analyses  be 
conducted  besides  that  performed  by 
Aventis  and  its  contractors  is  the 
potential  for  higher  glufosinate  residue 
concentrations  to  be  confirmed  above 
the  0.74  ppm  level  in  rice  grain  and  1.48 
ppm  level  in  rice  straw  when  sampled 
at  70  days  or  more  after  the  last 
treatment.  We  are  concerned  that 
Aventis'  sampling  protocol  may  have 
been  biased  in  some  unidentified 
marmer  and  that  samples  above  the  0.74 
ppm  level  in  rice  grain  and  1.48  ppm 
level  in  rice  straw  were  missed  in  the 
field  residue  trials.  While  EPA 
emphasizes  that  the  treatment  regime 
was  selected  to  represent  the  use  pattern 
that  is  the  most  likely  to  result  in  the 
highest  residues,  we  are  concerned  that 
sampling  bias  may  have  transpired  and 
resulted  in  bias  in  the  G.C.  analyses.  We 
are  also  concerned  that  glufosinate 
treatment  may  have  occurred  closer  to 
the  sampling  period  than  is  the  case  and 
higher  glufosinate  concentrations  were 
missed.  After  all,  a  higher  concentration 
factor  of  approximately  2.3  was  found 
for  rice  hulls  compared  to  the  grain  and 
straw.  We  also  question  that  the  finding 
that  no  detectable  concentration  of  the 
residues  occurred  when  rice  whole 
grain  was  processed  into  polished  grain 
and  bran,  whereas  a  glufosinate  residue 
concentration  may  have  been  present  at 
less  than  the  0.05  ppm  (50  ppb) 
detection  limit. 

Agency  response.  The  rice  magnitude 
of  the  residue  (15  field  trials  conducted 
throughout  the  rice  growing  regions  in 
the  United  States;  2  composite  samples 
collected  at  each  site)  and  processing 
studies  were  conducted  according  to  the 
regulatory  guideline  requirements 
(OPPTS  860.1500  and  860.1520)  and 
conformed  to  EPA  GLP  Standards.  It  is 
difficult  to  further  address  the  potential 
for  bias  since  the  comment  gave  no 
specific  criteria  for  the  concern.  The 
comment  does  make  reference  to  the 
processing  study  and  the  concentration 
of  residues  in  rice  hull  and  the  lack  of 
concentration  of  residues  in  rice  bran 
and  polished  rice.  The  following 
paragraph  is  a  summary  of  the  rice  - 
processing  study. 

Processing  studies  kre  required  to 
determine  if  residues  reduce  or 
concentrate  during  food  processing 
(processing  factor  =  concentration  in 


processed  commodity  +  concentration 
in  unprocessed  commodity).  Processing 
factors  are  dependent  on  several  factors 
including  the  location  of  the  residues 
(surface  or  translocated  residues),  loss  of 
water  as  in  dried  commodities,  and/or 
the  physical  chemical  properties  of  the 
residues.  The  rice  processing  study 
(conducted  at  5x  the  proposed  rate) 
resulted  in  quantifiable  concentrations 
of  glufosinate  ammonium,  N-acetyl- 
glufosinate,  and  3-MP  in/on  all 
commodities  excluding  glufosinate 
ammonium  and  N-acetyl-glufosinate  in/ 
on  rice  hull  (residues  at  the  LOQ 
assumed  for  calculation  of  processing 
factor).  Based  on  the  combined 
glufosinate  ammonium,  AT-acetyl- 
glufosinate,  and  3-MP  residues  in/ on  the 
processed  and  unprocessed 
commodities,  the  following  processing 
factors  were  calculated:  rice  hull — 2.8x. 
rice  bran — 0.9x,  and  polished  rice — 
1.3x.  The  dietary  analyses  assumed 
average  field  trial  residues  and  a 
processing  factor  of  1.3  for  all  rice 
commodities  excluding  rice  bran  where 
a  processing  factor  of  0.9  was  assumed 
(rice  hull  is  not  a  human  food 
commodity). 

4.  Comment — acute  toxicity.  EPA 
states  that  glufosinate  ammoniiun  has 
been  classified  as  toxicity  category  III 
for  acute  oral,  dermal,  and  inhalation 
toxicity;  and  for  eye  irritation.  EPA 
finds  that  glufosinate  ammonium  is  not 
a  dermal  irritant  (toxicity  category  IV) 
nor  is  it  a  dermal  sensitizer.  The  oral 
LD50  is  2  g/kg  in  male  rats,  and  1.62  g/ 
kg  in  female  rats.  But  we  are  concerned 
about  acute  toxicity  because  of  the 
published  finding  that  glufosinate 
causes  convulsions  in  humans  and 
experimental  rodents  by  brain  cell 
glutamate  receptor  activation 
(glufosinate  and  glutamate  are 
structiu'ally  similar)  according  to 
Matsumura  et  al.  Has  EPA  considered 
the  structural  similarities  between 
glufosinate  and  glutamate  receptor 
activation.  We  request  that  EPA  review 
all  of  the  relevant  toxicological 
literature  on  human  and  rat  brain  cell 
glutamate  receptor  activation  and  speak 
with  scientists  who  performed  this 
research  as  to  the  significance  of 
glufosinate  tampering  with  glutamate 
receptors.  Evidence  also  exists  that 
glufosinate  stimulates  nitric  oxide 
production  in  the  brain  through  N- 
methyDaspartate  (NMDA)  receptors.  We 
request  that  EPA  investigate  this 
published  finding  to  determine  if  the 
requested  herbicide  tolerance 
concentrations  are  set  too  high  which,  is 
a  possibility. 

Agency  response.  EPA  has  evaluated 
both  the  published  and  petitioner 
submitted  toxicity  studies.  The  oral. 


dermal,  and  inhalation  toxicity 
categories  assigned  by  EPA  are  based  on 
studies  conducted  according  to  the  EPA 
toxicity  testing  guidelines  and  were 
conducted  in  compliance  with  EPA 
GLP.  In  an  acute  oral  toxicity  study  in 
rats,  the  oral  LDm)  was  found  to  be  1,620 
and  2,000  mg/kg/day  in  female  and 
male  rats,  respectively.  In  this  study,  no 
effects  were  seen  in  rats  at  doses  up  to 
630  mg/kg/day. 

The  commenter  cites  two  acute 
exposure  studies.  Matsumura  et  al.  have 
shown  that  an  acute  dose  of  80  mg/kg 
injected  intraperitoneally  into  mice  was 
convulsive  and  that  this  effect  was 
partially  antagonized  by  NMDA 
antagonists,  suggesting  that  NMDA 
receptors  may  mediate  this  effect. 
Nakaki  et  al.  found  that  injection  of 
glufosinate  ammonium  directly  into  the 
brain  stimulated  nitric  oxide  production 
as  a  result  of  stimulation  of  NMDA 
receptors  in  rat  brain,  another 
neurochemical  effect.  But  neither  of 
these  published  studies  provide 
sufficient  appropriate  evidence  to 
establish  an  acute  endpoint  for  risk 
assessment  from  oral,  dermal,  or 
inhalation  exposures  because  the  routes 
that  they  used,  intraperitoneal  injection 
or  direct  injection  into  the  brain,  are  not 
directly  relevant  to  potential  routes  of 
human  exposure  to  pesticides,  i.e..  oral, 
dermal,  or  inhalation  exposure. 

The  herbicidal  mechanism  of  action 
of  glufosinate  ammonium  is  inhibition 
of  the  enzyme  glutamine  synthetase. 
This  enzyme  is  also  present  in 
mammalian  systems.  In  mammals', 
glutamine  synthetase  facilitates  the 
conversion  of  glutamate  and  ammonia 
to  glutamine  and  is  therefore  involved 
in  the  metabolism  of  nitrogen  and 
ammonia.  In  addition,  glutamate  is  a 
major  excitatory  neurotransmitter- in  the 
nervous  system;  inhibition  of  glutamine 
synthetase  has  been  shown  to  impair  its 
ability  to  serve  as  a  neuroprotectant  by 
controlling  glutamate  concentrations  in 
neurons.  More  generally  in  the  body, 
ammonia  is  buffered  for  extracellular 
transport  through  its  interaction  with 
glutamate  to  form  glutamine  by 
glutamine  synthetase. 

EPA  also  reviewed  mechanistic 
studies  submitted  by  the  petitioner  as 
well  as  the  published  studies,  and, 
where  applicable  and  appropriate, 
incorporated  findings  from  these  studies 
in  the  human  health  risk  assessment.  In 
fact,  the  intermediate-term  and  long- 
term  incidental  oral  endpoints  and  the 
chronic,  dietary  endpoint  are  based  on 
brain  glutamine  synthetase  inhibition, 
the  most  sensitive  indicator  of 
glufosinate  ammonium  toxicity  in 
humans  and  experimental  animals. 
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After  reviewing  all  of  the  submitted 
data.  EPA  confirms  that  the  tolerances, 
as  proposed,  are  safe. 

5.  Comment — genotoxicity.  EPA 
claims  that ...  based  on  results  of  a 
complete  genotoxicity  data  base,  there  is 
no  evidence  of  mutagenic  activity  in  a 
battery  of  studies,  including:  Salmonella 
spp.,  E.  coli,  in  vitro  mammalian  cell 
gene  mutation  assays,  mammalian  cell 
chromosc^me  aberration  assays,  in  vivo 
mouse  bone  marrow  micronucleus 
assays.,  and  unscheduled  DNA  synthesis 
assays.  EPA  needs  to  inquire  with  the 
FDA,  USDA,  ATSDR,  medical  doctors 
and  scientists  as  to  whether  there  are 
reports  of  glufosinate  induced  mutations 
and  gene  toxicity  which  appear  to  be 
glossed  over  in  the  Aventis  petition. 

Agency  response.  Glufosinate 
ammonium  was  clearly  negative  in  the 
acceptable  guideline  mutagenicity 
studies.  The  test  battery  included:  a 
Salmonella  typhimurium  and 
Escherichia  coli  reverse  gene  mutation 
assay,  in  vitro  mammalian  cell  gene 
mutation  and  chromosome  aberration 
assays,  in  vivo  mouse  bone  marrow 
micronucleus  assay  and  an  in  vitro 
unscheduled  DNA  synthesis  assay.  All 
studies  were  performed  in  accordance 
with  the  specified  Office  of  Prevention, 
Pesticides,  and  Toxic  Substances 
(OPPTS)  Harmonized  Mutagenicity  Test 
Guidelines  Serifs  870  and  satisfied  the 
testing  requirements  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  the  Toxic  Substances 
Control  Act  (TSCA),  and  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  Further,  each 
study  meets  the  requirement  of  40  CFR 
part  160,  Good  Laboratory  Practice 
(GLP)  and  was  subjected  to  a  Quality 
Assurance(QA)  inspection.  Based  on  the 
negative  responses  observed  in  these 
assays,  EPA  concluded  that  there  is  no 
concern  for  mutagenicity  from  exposure 
to  glufosinate  anunonium.  In  addition, 
no  evidence  of  carcinogenicity  was 
observed  in  mice  and  rats  in  acceptable 
guideline  carcinogenicity  studies.  As 
indicated  previously.  EPA  evaluated 
both  petitioner  submitted  guideline 
studies  and  published  scientific  studies. 
In  addition,  the  petitioner  is  required  by 
law  under  FIFRA  (6)(a)2)  to  report  any 
adverse  finding  to  EPA. 

No  mutagenicity  studies  were  found 
in  the  open  literatiue  and  the  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  has  no  finalized, 
draft,  or  "under  development"  ; 

toxicological  profile  for  glufosinate 
ammonium.  Finally,  FDA  has  evaluated 
the  human  safety  of  multiple  crops  with 
resistance  to  glufosinate  ammonium  and 
has  no  concerns  for  human  safety  but 
has  no  mutagenicity  or  toxicity  data  in 


the  Biotechnc  logy  Notification  Files  on 
thi'?  herbicide 

ij.  Commen  — reproductive  and 
developmentt  1  toxicity.  We  are  skeptical 
of  EPA's  find:  ngs  because,  based  on 
peer-reviewe<  studies  in  the  published 
literature,  birvi  defects  have  been 
caused  by  ex[  osure  of  the  human  father 
to  the  herbicii  le.  EPA  needs  to 
thoroughly  .in  i^estigate  these  findings 
and  reconside  r  the  glufosinate  herbicide 
tolerance  lim:  ts  requested  by  Aventis  as 
entirely  unsal  3  and  unacceptably  high. 
It  is  rather  dis  tressing  to  note  that  there 
does  not  seen  to  be  peer  reviewed 
studies  on  the  metabolism  of  the  high 
levels  of  acetj  1  glufosinate  in  harvested 
GM  crops  to  1:  ighly  neurotoxic  and 
teratogenic  gli  ifosinate.  Certainly,  gut 
bacteria  are  w  bU  known  to  contain 
enzymes  that  remove  acetyl  groups  from 
glufosinate  an  d  mammalian  enzymes 
may  also  be  ci  ipable  of  removing  the 
acetyl  group  f  om  glufosinate.  Even 
though  glufos  nate  is  being  used  widely 
with  GM  crop  s  in  North  America  its 
safety  is  far  fr  )m  proven  and  its  impact 
on  humans  an  d  farm  animals  is  difficult 
to  trace  becau  >e  the  GM  products  are 
not  labeled  fo  ■  consumption.  We  request 
that  EPA  obta  n  more  technical  data  and 
information  t(  better  define  the 
neurotoxicity  and  teratogenicity  of 
glufosinate  and  its  metabolites, 
especially  in  iumans.  Glufosinate,  for 
example,  was  found  to  trigger  apoptosis 
(programmed  cell  suicide)  in  the 
developing  br  lin  of  the  embryonic 
mouse.  Nume  ous,  well  established 
studies  showi  ig  brain  damage  and  birth 
defects  seem  1  o  have  been  ignored  by 
those  regulati  ig  use  of  the  herbicide. 
We  request  th  it  the  EPA  conduct  a  mote 
comprehensiv  e  investigation  of 
available  liter  iture  on  glufosinate  and 
make  requests  for  unpublished 
information  ft  om  independent  scientists 
such  as  their  « xpert  opinions  on  the 
adverse  healtl  effects  of  glufosinate  and 
its  metabolitei  . . 

We*  request  Jie  same  under 
subchronic,  c  ironic,  animal 
metabolism,  a  ad  metabolite  toxicology 
as  requested  f  >r  Reproductive  and 
Developmenti  1  toxicity. 

Agency  res}  onse.  The  study  authors 
(cited  study  b  r  Garcia  et  al)  state  in  their 
conclusion  th  it  "'these  findings  warrant 
further  invest  gation.."  In  this  study, 
only  16  indiv:  duals  out  of  261 
referenced  gli  fosinate  ammonium.  The 
results  of  this  study  indicated  that  there 
was  a  margin!  lly  significant  increased 
risk  of  paterni  lly  related  developmental 
toxicity.  Howi  iver,  in  this  study  various 
contributing  f  ictors  such  as  smoking, 
work  habits  el  c.  were  not  evaluated  and 
therefore,  this  epidemiological 
evaluation  do^  ss  not  establish  a  causal 


definitive  link  to  paternally  related 
developmental  toxicity.  The  potential 
for  glufosinate  ammonium  to  cause 
developmental  or  reproductive  effects 
due  to  exposiue  (male  or  female)  has 
been  evaluated  in  acceptable  guideline 
studies  in  rats  and  rabbits.  Based  on 
these  studies,  glufosinate  ammonium  is 
not  teratogenic  in  rats  and  rabbits. 

The  petitioner  has  submitted  acute, 
subchronic,  chronic,  developmental, 
and  reproductive  toxicity  studies 
conducted  with  glufosinate  ammonium. 
The  petitioner  has  also  submitted 
developmentaLtoxicity  studies  (rat  and 
rabbit)  and  subchronic  studies  (rat, 
mouse,  and  dog)  with  iV-acetyl- 
glufosinate  and  3-MP.  All  of  these 
studies  were  conducted  according  to  the 
regulatory  guideline  requirements 
(OPPTS  870  series)  and  conformed  to 
EPA  GLP  Standards.  EPA  has  reviewed 
all  of  these  studies  and  selected  the 
most  sensitive  endpoints.  Based  on  a 
comparison  of  the  common  studies 
conducted  with  the  parent  and 
metabolites,  the  metabolites  exhibited 
toxic  effects  at  doses  equal  to  or  greater 
than  the  parent  and  EPA  concluded  that 
N-acetyl-glufosinate  and  3-MP  are  not 
likely  to  be  more  toxic  than  glufosinate 
ammonium.  In  regards  to  the  enzyme 
that  can  remove  acetyl  groups  from 
substrates,  these  enzymes  are  present  in 
the  toxicology  test  systems  used  to 
evaluate  the  parent  and  metabolites. 

In  the  cited  study  by  Watanabe, 
mouse  embryo  cultures  were  exposed  to 
glufosinate  ammoniiun.  This  is  an  in 
vitro  experiments  which  indicate 
apoptosis  in  the  developing  brain  of 
cultured  mouse  embryos.  It  should  be 
noted  that  apoptosis  is  a  normal  part  of 
the  brain  development  process.  This 
experiments  did  not  use  whole  animals 
and  the  current  scientific  knowledge  is 
not  sufficient  to  allow  extrapolation  of 
in  vitro  results  to  whole  animals. 

7.  Comment — endocrine  disruption. 
We  find  EPA's  statements  on  the 
potential  of  glufosinate  to  function  as  an 
endocrine-disrupting  substance  in 
humans  and  animals  as  not  founded  on 
logical  information  or  peer-reviewed 
studies.  In  fact  EPA  states  that  no 
special  studies  have  been  conducted  to 
investigate  the  potential  of  glufosinate 
ammonium  to  induce  estrogenic  or 
other  endocrine  effects.  Given  the 
enormous  complexities  of  mammalian 
hormonal  regulatory  systems  and  the 
current  uncertainties  existing  in  this 
field  of  knowledge  as  revealed  by  EPA's 
Endocrine  Disruptor  Advisory 
Committee  several  years  ago  about  how 
to  screen  for  potential  endocrine- 
disrupting  substances,  we  feel  it's 
totally  prematiue  for  EPA  at  this  time  to 
dismiss  all  concerns  about  glufosinate 
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as  an  endocrine-disrupting  substance. 
EPA  stresses  that  no  evidence  of 
estrogenic  or  other  endocrine  effects 
have  been  noted  in  any  of  the  toxicology 
studies  that  have  been  conducted  with 
this  product  and  there  is  no  reason  to 
suspect  that  any  such  effects  would  be 
likely.  Due  to  the  millions  of  Americans 
and  their  children  exposed  to 
glufosinate  and  its  metabolites,  EPA 
needs  to  conclusively  determine  if  this 
herbicide  has  endocrine-disrupting 
potential. 

Agency  response.  EPA  is  required 
under  the  FFDCA,  as  amended  by  the 
FQPA,  to  develop  a  screening  program 
to  determine  whether  certain 
substances,  including  all  pesticide 
active  and  other  ingredients,  "may  have 
an  effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  nattirally  occurring 
estrogen,  or  other  such  endocrine  effects 
as  the  Administrator  may  designate." 
Following  the  recommendations  of  its 
Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
EPA  determined  that  there  was 
scientific  bases  for  including,  as  pait  of 
the  program,  the  androgen  and  thyroid 
hormone  systems,  in  addition  to  die 
estrogen  hormone  system.  EPA  also 
adopted  EDSTAC's  recommendation 
that  the  Program  include  evaluations  of 
potential  effects  in  wildlife.  For 
pesticide  chemicals,  EPA  will  use 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA)  and,  to  the 
extent  that  effects  in  wildlife  may  help 
determine  whether  a  substance  may 
have  an  effect  in  humans,  FFDCA  has 
authority  to  require  the  wildlife 
eveduations.  As  the  science  develops 
and  resources  allow,  screening  of 
additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Program  (EDSP). 

When  the  appropriate  screening  and/ 
or  testing  protocols  being  considered 
under  the  Agency's  EDSP  have  been 
developed,  glufosinate  ammonium  may 
be  subjected  to  additional  screening 
and/or  testing  to  better  characterize 
effects  related  to  endocrine  disruption. 
The  studies  submitted  as  guideline 
studies  as  well  as  the  data  reviewed  in 
the  open  literature  did  not  provide  any 
obvious  indications  that  glufosinate 
ammonium  and/or  its  metabolites  have 
specific  endocrine  disruptive  effects. 

8.  Comment — dietary  exposure.  EPA 
states  that  tolerances  have  been 
established  (40  CFR  180.473)  for  the 
combined  residues  of  glufosinate 
ammonium  and  metabolites  in  or  on  a 
variety  of  RACs.  EPA  further  maintains 
that  no  appropriate  toxicological 
endpOint  attributable  to  a  single 
exposure  was  identified  in  the  available 
toxicity  studies.  This  is  why  EPA  has 


not  established  an  acute  RfD  for  the 
general  population  including  infants 
and  children.  An  acute  RfD  of  0.063  mg/ 
kg/day  was  established,  however,  for  the 
females  13+  subgroup.  Therefore,  an 
acute  dietary  analysis  was  conducted  for 
this  sub-population;  whereas,  chronic 
dietary  analysis  was  conducted  for  the 
usual  populations.  We  request  that  EPA 
reconsider  and  reevaluate  the  health 
information  finding  that  no  appropriate 
toxicological  endpoint  attributable  to  a 
single  exposure  was  identified  in  the 
available  toxicity  studies  as  too  being 
limited  and  «rroneous. 

Agency  response.  EPA  has  evaluated 
the  published  toxicity  studies  and 
considered  the  relevant  petitioner 
submitted  studies.  On  the  basis  of  these 
studies,  no  appropriate  endpoint  of 
concern  attributable  to  a  single  exposure 
was  identified.  EPA  has  asked  the 
petitioner  to  conduct  a  study  to  evaluate 
potential  effects  of  glufosinate 
ammonium  following  a  single  exposure 
(acute  effects)  with  glutamate  synthetase 
measurements.  Until  such  data  are 
available,  EPA  has  applied  additional 
data  base  UF  to  account  or  allow  for 
uncertainty  about  those  potential  effects 
of  acute  exposure. 

9.  Comment — infants  and  children. 
We  are  very  concerned  that  EPA  finds 
that  the  toxicological  data  base  is 
sufficient  for  evaluating  prenatal  and 
postnatal  toxicity  for  glufosinate 
ammonium  in  human  infants  and 
children  using  exclusively  results  fi-om 
rats  and  rabbits.  Although  EPA  states 
that  there  are  no  prenatal  or  postnatal 
susceptibility  concerns  for  infants  euid 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation 
reproduction  study,  we  are  concerned 
that  human  infants  and  children  may 
possess  genetic  predispositions, 
biochemical  individualities  and 
behavioral  patterns  very  different  from 
rats  and  rabbits.  EPA  needs  to  do  a  more 
thorough  literature  review  and 
interview  scientists  and  medical  doctors 
who  may  have  relevant  information  on 
the  prenatal  and  postnatal  toxicity  for 
glufosinate  ammonium  in  human 
infants  and  children. 

As  EPA  notes.  Based  on  clinical  signs 
of  neurological  toxicity  in  short  and 
intermediate  dermal  toxicity  studies 
with  rats,  the  agency  has  determined 
that  an  added  FQPA  safety  factor  of  3x 
is  appropriate  for  assessing  the  risk  of 
glufosinate  ammonium  derived  residues 
in  crop  commodities.  Using  the 
conservative  assumptions  described  in 
the  exposure  section  above,  the  percent 
of  the  chronic  RfD  that  will  be  used  for 
exposure  to  residues  of  glufosinate 
ammonium  in  food  for  children  1-6  (the 


most  highly  exposed  sub-group)  isBl%. 
Infants  utilize  37%  of  the  chronic  RfD.     , 
As  in  the  adult  situation,  drinking  water 
levels  of  comparison  are  higher  than  the 
worst  case  DWECs  and  are  expected  to 
use  well  below  100%  of  the  RfD,  if  they 
occur  at  all.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  fi-om 
aggregate  exposure  to  residues  of 
glufosinate  ammoniiun. 

Agency  response.  The  short-term 
(dermal,  inhalation,  and  incidental  oral) 
and  acute  dietary  (females  13-50  years) 
endpoints  are  based  on  reduced  fetal 
body  weight  and  increased  fetal  death 
seen  in  the  rabbit  developmental 
toxicity  study  (6.3  mg/kg/day).  An  acute 
dietary  endpoint  for  the  general 
population,  including  infants  and 
children,  could  not  be  identified  due  to 
no  adverse  effects  seen  in  the  relevant 
studies.  The  chronic  dietary  endpoint  is 
based  on  a  weight-of-evidence  approach 
from  several  studies  which 
demonstrated  brain  glutamine 
synthetase  inhibition  and  alterations  in 
the  electrocardiogram  (6.0  mg/kg/day). 
EPA  concluded  that  the  toxicological 
data  base  for  glufosinate  ammonium 
was  not  complete  and  requested  the 
submission  of  the  following  studies:  (1) 
Acute  neurotoxicity  study  conducted  in 
the  rat  which  includes  glutamine 
synthetase  activity  measurement  in  the 
liver,  kidneys,  and  brain;  (2)  a 
developmental  neurotoxicity  (DNT) 
study  conducted  in  the  rat  which 
includes  comparative  glutamine 
synthetase  activity  measurement  in  the 
liver,  kidneys,  and  brain  of  the  pups  and 
mothers;  and  (3)  a  28-day  inhalation 
toxicity  study  in  rats  with  glutamine 
sjmthetase  activity  measurements  in 
brain,  kidney,  liver  and  lung.  EPA  also 
requested  additional  data  to  confirm 
that  liver  and  kidney  changes,  observed 
in  the  absence  of  histopathological 
changes,  are  an  adaptive  response  arid 
not  an  adverse  effect.  Kidney  and  liver 
function  assays  should  be  performed  in 
addition  to  glutamine  synthetase 
activity  measurements.  Pending  the 
submission  of  the  requested  data,  a  lOx 
data  base  uncertainty  factor  was  applied 
to  all  oral  and  dermal  risk  assessments 
and  a  lOOx  uncertainty  factor  was 
applied  to  all  inhalation  risk 
assessments.  These  uncertainty  factors 
combined  with  the  traditional  lOOx 
inter/intra  species  uncertainty  factor, 
resulted  in  a  total  uncertainty  factor  of 
l.OOOx  for  dermal  and  oral  exposure 
assessments  and  3,000x  for  inhalation 
exposure  assessments  (10,000x 
uncertainty  factor  reduced  to  3,000x 
based  on  Agencv  policy  cited  in  Unit 
III.B.). 
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EPA  concluded  that  there  is  no 
qualitative  or  quantitative  evidence  of 
increased  susceptibility  in  the 
developmental  toxicity  study  conducted 
in  rats.  Qualitative 'evidence  of 
increased  susceptibility  is  demonstrated 
in  the  rabbit  developmental  toxicity 
study  since  fetal  deaths  were  observed 
in  the  presence  of  lesser  maternal 
toxicity  at  the  same  dose.  There  is  also 
quantitative  evidence  of  increased 
susceptibility  in  the  rat  2-generation 
reproduction  study;  In  this  study,  a 
decrease  in  the  number  of  viable  pups 
was  observed  in  the  absence  of  parental 
toxicity  at  any  dose.  Since  there  is 
qualitative  evidence  of  increased 
susceptibility  of  the  young  following 
exposiu-e  to  glufosinate  ammonium, 
EPA  performed  a  degree  of  concern 
analysis  to:  (1)  Determine  the  level  of 
'  concern  for  the  effects  observed  when 
considered  in  the  context  of  all  available 
toxicity  data;  and  (2)  identify  any 
residual  uncertainties  after  establishing 
toxicity  endpoints  and  traditional 
uncertainty  factors  to  be  used  in  the  risk 
assessment  of  this  chemical.  iJased  on 
the  data  gaps  listed  above,  the  EPA  did 
not  identify  any  other  residual 
uncertainties.  The  established  endpoints 
are  protective  of  pre-/postnatal  toxicity 
follow^ing  acute  and  chronic  exposures. 

The  Notice  of  Filing  (NOF)  published 
in  the  Federal  Register  of  July  24,  2002 
(67  PR  48465)(FRL-7 184-6)  represents  a 
summary  of  the  petition  prepared  by  the 
petitioner  and  represents  the  views  of 
the  petitioner.  As  such,  and  in  this  case, 
discrepancies  may  arise  between  what  is 
stated  in  the  NOP  and  the  procedures/ 
conclusions  employed  by  EPA  when 
assessing  human  health  risk.  For 
instance,  the  toxicological  data  base  for 
glufosinate  ammonium  has  been 
reevaluated  by  EPA  since  July  2002,  and 
some  of  the  conclusions  presented  in 
the  NOF  concerning  the  toxicity  of 
glufosinate  ammonium  do  not  reflect 
current  EPA  conclusions. 

10.  Comment-^cumulative  effects 
section  408(b)(2)(D)(v).  We  are  deeply 
concerned  about  the  potential  for 
cumulative  effects  of  glufosinate  and  its 
metabolites,  and  therefore  request  that 
EPA  not  approve  the  Aventis  tolerance 
petition  unless  or  until  peer-reviewed 
confirming  scientific  evidence  is 
available  that  glufosinate  and  its 
metabolites  do  not  cause  any 
cumulative  effects.  It  is  not  acceptable 
public  health  policy  to  dismiss 
cumulative  effects  of  glufosinate  and  its 
metabolites  because  of  lack  of  scientific 
evidence  and  lack  of  any  studies.  Law 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  EPA  must  consider 
"available  information"  concerning  the 


cumulative  ef  ects  of  a  particular 
pesticide's  res  idues  and  "other 
substances  th  t  have  a  common 
mechanism  ol  toxicity."  EPA  has 
indicated  that ,  at  this  time,  the  Agency 
does  not  have  available  data  to 
determine  wh  Jther  glufosinate 
ammonium  hi  s  a  common  mechanism 
of  toxicity  wit  i  other  substances  br  how 
to  include  thii  pesticide  in  a  cumulative 
risk  assessmei  it.  Unlike  other  pesticides 
for  which  EP/  has  followed  a 
cumulative  rii  k  approach  based  on  a 
common  mecianism  of  toxicity,  EPA 
suggests  that  j  lufosinate  ammonium 
does  not  appe  ir  to  produce  a  toxic 
metabolite  pre  duced  by  other 
substances.  Fc  r  the  purposes  of  this 
tolerance  petil  ion,  therefore,  it  has  not 
been  assumed  that  glufosinate 
ammonium  hi  s  a  common  mechanism 
of  toxicity  wit  i  other  substances.  We 
disagree  with  iPA's  illogical  and 
unscientific  ai  sumption  that  glufosinate 
ammonium  hi  s  a  common  mechanism 
of  toxicity  wit  i  other  substances.  We 
propose  that  f  irthe'r  study  is  necessary 
to  conclusivel  /  confirm  such  an 
assumption. 

Agency  resf  onse.  Section 
,408Cb)(2)(D)(v  of  the  FFDCA  requires 
that,  when  coi  isidering  whether  to 
establish,  moc  ify,  or  revoke  a  tolerance, 
the  Agency  ca  nsider  "available 
information"  ( loncerning  the  cumulative 
effects  of  a  pai  ticular  pesticide's 
residues  and  '  other  substances  that 
have  a  commc  n  mechanism  of  toxicity." 

EPA  does  n(  it  have,  at  this  time, 
sufficient  data  to  determine  whether 
glufosinate  an  monium  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Ui  ilike  other  pesticides  for 
which  EPA  ha  ;  followed  a  cumulative 
risk  approach  lased  on  a  common 
mechanism  of  toxicity  (i.e., 
organophosphates),  EPA  has  not  made  a 
common  mecl  anism  of  toxicity  finding 
as  to  glufosina  te  ammonium  and  any 
other  substam  es  and  glufosinate 
ammonium  d<  es  not  appear  to  produce 
a  toxic  metabc  lite  produced  by  other 
substances.  Fc  r  the  purposes  of  this 
tolerance  actic  n,  therefore,  EPA  has  not 
assumed  that  [lufosinate  ammonium 
has  a  commoi  mechanism  of  toxicity 
with  other  sut  stances.  For  information 
regarding  EPi^  's  efforts  to  determine 
which  chemic  ils  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulativ  j  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EF  A's  Office  of  Pesticide 
Programs  con(  eming  common 
mechanism  d«  terminations  and 
procedures  foi  cumulating  effects  from 
substances  foi  nd  to  have  a  common 
mechanism  oi  EPA's  website  at  http:// 
www.epa.gov/  oesticides/cumulative/. 


11.  Comment— safety  determination 
U.S.  population.  We  believe  that  EPA 
has  not  done  an  adequate  scientific  job 
with  respect  to  its  safety  determination 
for  the  U.S.  population.  By  using  what 
EPA  claims  (and  may  be  a  flawed  set  of 
assumptions)  are  the  conservative 
assumptions  described  above  and  based 
on  the  completeness  and  reliability  of 
the  toxicity  data,  it  is  concluded  that 
chronic  dietary  exposure  to  the 
registered  and  proposed  uses  of 
glufosinate  ammoniiun  will  utilize  at 
most  25%  of  the  chronic  RfD  for  the 
U.S.  population.  We  disagree  with 
EPA's  assumption  that  the  actual 
exposure  is  likely  to  be  significantly  less 
than  predicted  by  this  analysis  as  data 
and  models  that  are  more  realistic  are 
developed.  We  disagree  with  EPA's 
assumption  that  exposures  below  100% 
of  the  reference  dose  (RfD)  are  generally 
assumed  to  be  of  no  concern  because  the 
RfD  represents  the  level  at  or  below 
which  daily  aggregate  exposure  over  a 
lifetime  will  not  pose  appreciable  risk  to 
human  health.  We  dispute  that  the  acute 
population  of  concern,  female  13+ 
utilizes  34%  of  the  acute  RfD.  We 
disagree  with  EPA's  assumption  that 
this  is  a  Tier  One  highly  conservative 
assessment  and  actual  exposure  is  likely 
to  be  far  less.  Drinking  water  levels  of 
comparison  based  on  dietary  exposures 
are  greater  than  highly  conservative 
estimated  levels,  and  would  be  expected 
to  be  well  below  the  100%  level  of  the 
RfD,  if  they  occur  at  all,  assuming  that 
EPA's  set  of  assumptions  are  reasonably 
accurate  which  they  may  not  be.  We 
believe  that  EPA  has  erroneously 
concluded  that  it  is  not  appropriate  to 
aggregate  non-dietary  exposures  with 
dietary  exposures  in  a  risk  assessment 
because  the  toxicity  end-points  are 
different.  We  strongly  dispute  EPA's 
concluding  assumption  that  there  is  a 
reasonable  certainty  that  no  harm  will 
occur  to  the  U.S.  population  from 
aggregate  exposure  (food,  drinking  water 
and  nonresidential)  to  residues  of 
glufosinate  ammonium  and  metabolites. 

Agency  response.  Contrary'  to  what 
was  written  in  the  Notice  of  Filing 
prepared  by  the  petitioner,  EPA  did 
aggregate  dietary  (food  +  drinking  water) 
and  residential  exposures.  Glufosinate 
ammonium  is  currently  registered  for 
application  in  the  residential  setting  for 
lawn  renovation  and  spot  treatment 
purposes.  Since  the  lawn  renovation  use 
resulted  in  exposures  greater  than  EPA's 
level  of  concern,'  revocation  of  this  use 
was  recommended.  Therefore,  aggregate 
exposures  were  conducted  by 
combining  dietary  exposure  and 
residential  exposure  resulting  from  the 
spot  treatment  use.  The  resulting 
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combined  exposures  were  subtracted 
from  the  appropriate  dose  and  drinking 
water  levels  of  comparison  (DWLOCs) 
were  calculated  and  compared  to  EECs 
in  groundwater  and  surface  water.  The 
EECs  were  generated  using  SCIGROW 
(groundwater)  and  PRZM-EXAMS 
(surface  water).  SCIGROW  is  a 
regression  model  designed  to  estimate  a 
screening  level  of  a  pesticide 
concentration  at  an  agricultural  site 
which  is  highly  vulnerable  to  leaching 
due  to  permeable  soil  overlaying 
shallow  ground  water.  PRZM-EXAMS  is 
used  to  estimate  concentration  that 
might  occur  in  vulnerable  surface  water 
(assumes  87%  of  the  basin  is  cropped 
and  entire  cropped  area  is  treated).  Both 
models  assumed  3  applications  at  1.5 
lbs  ai/acre  (highest  registered/proposed 
rate).  The  resulting  EECs  were  less  than 
the  DWLOCs  indicating  aggregate 
exposures  are  less  than  EPA's  level  of 
concern. 

12.  Comment.  Additional  issues  not 
apparently  being  addressed  by  EPA 
such  as  negative  impacts  on  beneficial 
insects.  Bystander  or  beneficial  insects 
have  been  detrimentally  effected  by  the 
herbicide.  Kutlesa  and  Caveny  found 
that  the  herbicide  had  a  number  of 
neurotoxic  impacts  on  the  skipper 
butterfly  at  levels  of  herbicide 
experienced  in  the  field.  Ahn  et  al 
found  that  glufosinate  was  toxic  to  some 
but  not  all  predatory  insects  at  levels  of 
the  herbicide  experienced  in  the  field. 
Studies  showing  that  helpful  predatory 
insects  or  bystander  insects  are 
poisoned  by  the  herbicide  seem  to  have 
been  ignored  by  regulators  of  the 
herbicide. 

Agency  response.  This  comment 
raises  an  issue  concerning  the 
pesticide's  registrability  under  FIFRA 
and  is  not  directly  relevant  to  the  safety 
determination  imder  FFDCA.  For 
registrations  of  a  pesticide  under  FIFRA, 
EPA  requires  non-target  insect  data  if 
the  proposed  use  will  result  in  exposure 
to  honey  bees  (40  CFR  158.590).  Two 
studies  on  the  toxicity  of  glufosinate 
ammonium  to  bees  indicates  that  the 
herbicide  (technical  and  a  formulated 
product)  is  practically  non-toxic  to  bees 
via  contact  and  oral  routes.  The  cited 
studies  suggest  that  glufosinate 
ammonium  may  cause  mortality  to 
insects,  other  than  bees,  and  mites  may 
also  be  affected.  The  issues  of  the 
hazard  to  non-target  insects  will  be 
addressed  via  registration  under  FIFRA. 

13.  Comment.  Additional  issues  not 
apparently  being  addressed  by  EPA 
such  as  glufosinate  residues  in  other 
crop  varieties.  Muller  et  al  studied 
glufosinate  metabolites  in  transgenic 
and  unmodified  sugar  beet,  carrot, 
purple  foxglove  and  thorn  apple,  and 


they  found  that  unmodified  (i.e.,  non- 
.genetically  engineered)  crops  contained 
glufosinate  mainly  while  CM  crops 
contained  higher  levels  of  glufosinate 
and  acetyl  glufosinate.  Beriault  et  al 
studied  phloem  transport  of  glufosinate 
and  acetylglufosinate  in  canola  in  CM 
canola  and  immodified  canola  and 
found  that  both  chemicals  were  highly 
mobile. 

Agency  response.  Common  toxicity 
studies  conducted  with  glufosinate 
ammonium,  N-acetyl-glufosinate,  and  3- 
MP  indicate  that  Af-acetyl-glufosinate 
and  3-MP  exhibit  toxic  effects  at  doses 
equal  to  or  greater  than  glufosinate 
ammonium.  Based  on  these  toxicity 
studies,  EPA  concluded  that  N-acetyl- 
glufosinate,  and  3-MP  are  not  likely  to 
be  more  toxic  than  glufosinate 
ammonium  (risk  assessment  assumes 
they  are  of  equal  toxicity  to  parent).  The 
field  trial  data  were  submitted  for  the 
transgenic  crops  monitored  for  residues 
of  glufosinate  ammonium,  N-acetyl- 
glufosinate,  and  3-MP  in/on  all  food/ 
feed  commodities.  Therefore,  the  higher 
residues  in  transgenic  crops  and/or 
greater  mobility  of  the  residues  of 
concern  has  been  taken  into 
consideration. 

14.  Comment.  Two  hundred  and 
twenty  four  comments  were  received 
that  were  opposed  to  establishing 
tolerances  for  glufosinate  ammonium  in 
genetically  engineered  (GE)  rice  and 
cotton.  They  included  some  or  all  of  the 
following  comments  from  the  campaign 
to  halt  the  introduction  of  GE  Crops: 

I  am  writing  in  reference  to  Bayer 
CropScience's  August  15th  petition  to 
establish  a  tolerance  for  Glufosinate  in  or  on 
Rice  and  cotton.  I  believe  that  by  approving 
the  residues  requested  by  Bayer  you  will  be 
exposing  the  public  to  unnecessary  health 
risks,  potentially  increasing  use  of  toxic 
herbicides  on  rice  and  cotton,  and 
endangering  the  livelihoods  of  farmers  by 
shutting  off  valuable  export  markets  that  are 
rejecting  transgenic  crops.  I  am  concerned 
about  the  loss  of  overseas  markets  for  farmers 
growing  transgenic  crops  and  for  farmers 
whose  own  ability  to  market  their  crops  is 
threatened  by  genetic  pollution.  Many 
countries  throughout  the  world  are  refusing 
transgenic  crops  and  USDA  organic 
standards  strictly  prohibit  the  use  of 
transgenic  seeds.  Glufosinate  tolerance  levels 
have  not  been  established  by  the 
international  food  standards  commission, 
Codex  Alimentarius  Events  such  as  StarLink 
and  last  year's  ProdiGene  incident  highlight 
the  inadequacies  of  our  current  system  in 
keeping  transgenic  crops  segregated.  In 
Canada,  farmers  growing  transgenic  crops 
have  detected  triple  herbicide  resistance  in 
weeds  and  volunteer  canola  plants  as  a  result 
of  gene,  transfer,  rendering  the  herbicides 
useless.  If  Bayer's  petition  is  approved,  it  will 
only  be  a  matter  of  time  before  red  rice, 
which  is  the  same  species  as  cultivated  rice 
and  also  one  of  the  most  virulent  weeds  on 


rice  farms,  becomes  resistant  to  Glufosinate. 
Similar  gene  transfer  in  rice  will  lead  to  the 
need  for  new.  more  toxic  herbicides.  Peer- 
reviewed  scientific  studies  have  shown 
Glufosinate  to  be  "highly  toxic"  to  aquatic 
animals  such  as  clams,  oysters,  water  fleas, 
fish  and  birds  at  doses  as  low  as  0.5  ppm.  As 
rice  is  grown  in  an  aquatic  environment,  the 
adoption  of  Glufosinate  tolerant  rice  will 
have  tragic  impacts  for  the  ecosystems  of  rice 
growing  areas.  The  EPA  classifies  Glufosinate 
as  "persistent  "  and  it  has  been  found  in  the 
edible  parts  of  spinach,  wheat  and  radishes 
more  than  120  days  after  being  sprayed  with 
the  chemical.  The  approval  of  Glufosinate 
tolerant  rice  and  cotton  will  send  us  a  step 
backward  in  our  efforts  toward  a  more 
sustainable  agriculture.  Please  take  action  to 
ensure  that  our  current  system  of  agriculture 
moves  toward  one  that  is  less  reliant  on 
chemicals,  and  ensures  our  farmers  a 
prosperous  livelihood  I  strongly  urge  you  to 
deny  Bayer's  request  for  approval  of 
Glufosinate  tolerance  and  to  work  with  other 
government  agencies  to  enact  a  more  rigorous 
approval  and  testing  process  for  transgenic 
crops. 

Forty  one  comments  were  in  favor  of 
establishing  the  tolerances  for 
glufosinate  ammonium.  They  stated  that 
growers  need  the  new  technology  to 
control  weed  .species. 

Agency  Response.  EPA  has  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  glufosinate- 
ammonium  and  its  metabolites  from 
established  and  proposed  tolerances. 
The  issues  of  the  hazard  to  non-target 
organisms  and  crop  resistance  will  be 
addressed  via  registration  under  FIFRA. 
The  growing  of  Herbicide  Tolerant  crops 
and  potential  effects  on  shipment  of 
crops  overseas  is  addressed  by  USDA 
and  FDA  in  their  pre-marketing  review 
of  Plant-Incorporated  Protectant  Seeds. 
EPA  is  responsile  for  the  safety  of  the 
pesticide  to  be  applied  to  the  growing 
crop. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  «ome  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new' section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
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of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  tbe  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0058  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  28,  2003. 

1 .  Filing  the  request.  Yoin  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI    . 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoin  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmerital  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
jrour  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsbvirgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 


Administrator  such  a  waiver  or 

e(  uitable  and  not  contrary  to 
of  this  subsection."  For 
nformation  regarding  the 
fees,  you  may  contact 
Tombkins  by  phone  at  (703)  305- 
nail  at 
jan@epa.gov,  or  by  mailing  a 
nformation  to  Mr.  Tompkins 
Registrat  on  Division  (7505C),  Office 
Programs,  Enviroiunental 
,  Agency,  1200  Pennsylvania 
Washington,  DC  20460- 

like  to  request  a  waiver 
objection  fees,  you  must 
r^uest  for  such  a  waiver  to: 
Information  Resources 
Division  (7502C),  Office  of 
P  ograms.  Environmental 
.  Vgencv,  1200  Pennsylvania 
Washington,  DC  20460- 
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for  the  Docket.  In  addition 
objection  or  hearing  request 
Clerk  as  described  in 
you  should  also  send  a  copy 

to  the  PIRIB  for  its 
the  official  record  that  is 
Unit  I.B.I.  Mail  your 
identified  by  docket  ID  number 
to:  Public  Information 
Integrity  Branch, 
Resources  and  Services 
{7b02C),  Office  of  Pesticide 
Environmental  Protection 
Pennsylvania  Ave.,  NW., 
DC  20460-0001.  In  person 
,  bring  a  copy  to  the 
of  khe  PIRIB  described  in  Unit 
]  [lay  also  send  an  electronic 
request  via  e-mail  to:  opp- 
gov.  Please  use  an  ASCII 
ind  avoid  the  use  of  special 
ind  any  form  of  encryption, 
e  ectronic  objections  and 
requests  will  also  be  accepted 
WordPerfect  6.1/8.0  or 
Drmat.  Do  not  include  any 
electronic  copy.  You  may 
an  electronic  copy  of  your 
ihany  Federal  Depository 


yoi  T 


Willi 


B.  When 
Request  foi 


the  Agency  Grant  a 
a  Hearing? 


A  reques  i 
if  the 
material 
There  is  a 
of  fact; 
that  availa 
requestor 
one  or  moife 


the  e 


for  a  hearing  will  be  granted 
Adm  nistrator  determines  that  the 
su  jmitted  shows  the  following: 
enuine  and  substantial  issue 
is  a  reasonable  possibility 
le  evidence  identified  by  the 
\^ould,  if  established  resolve 
of  such  issues  in  favor  of 
the  requestbr,  taking  into  account 
unconteste  J  claims  or  facts  to  the 
contrary;  a  id  resolution  of  the  factual 
issues(s)  iq  the  manner  sought  by  the 


requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fi'om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  etseq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism(64i  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
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to  ensiu-e  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n){4)  of  the 
^  FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 


rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:Seplember  23.  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a]  and 
371. 

■  2.  Section  180.473  is  revised  to  read  as 
follows: 

§  180.473    GlufosJnate  ammonium; 
tolerances  for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
glufosinate  ammonium  (butanoic  acid, 
2-amino-4-(hydroxymethylphosphinvl)-, 
monoammonium  salt)  and  its 
metabolites,  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid, 
expressed  as  2-amino-4- 
(hydroxymethylphosphinyl)butanoic 
acid  equivalents,  in  or  on  the  following 
food  commodities: 


Commodity 

Almond,  hulls  

Apple 

Banana  

Banana,  pulp  

Bushberry  subgroup  13B 

Cattle,  fat  „ 

Cattle,  meat  

Cattle,  meat  byproducts 
Cotton,  gin  byproducts  .. 
Cotton,  undelinted  seed 

Egg  , 

Goat,  fat 

Goat,  meat 

Goat,  meat  byproducts  ... 

Grape : 

Hog.  fat 

Hog,  meat  _ 

Hog.  meat  byproducts  .... 

Horse,  fat 

Horse,  meat  

Horse,  meat  byproducts 

Juneberry 

Lingonberry 

Milk 

Nut,  tree,  group  14  

Potato  

Potato,  chips 


Parts  per  million 


0.50 
0.05 
0.30 
0.20 
0.15 
0.40 
0.15 

6.0 
15 

4.0 
0.15 
0.40 
0.15 

6.0 
0.05 
0.40 
0.15 

6.0 
0.40 
0.15 

6.0 
0.10 
0.10 
0.15 
010 
0.80 
1.60 


Commodity 


Parts  per  million 


Potato  granules  and 

flalces .>.....' 

Poultry,  fat  

Poultry,  meat  

Poultry,  meat  byproducts 

Salal 

Sheep,  fat  

Sheep,  meat 

Sheep,  meat  byproducts 


2.00 
0.15 

0.15 
0.60 
0.10 
0.40 
0.15 
6.0 


(2)  Tolerances  are  estabfished  for 
residues  of  the  herbicide  glufosinate 
ammonium  (butanoic  acid,  2-amino-4- 
(hydroxymethylphosphinyl)-, 
monoammonium  salt)  and  its 
metabolites,  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid, 
expressed  as  2-amino-4- 
(hydroxymethylphosphinyl)butanoic 
acid  equivalents,  in  or  pn  the  following 
food  commodities  derived  from 
transgenic  canola.  transgenic  cotton, 
transgenic  field  corn,  transgenic  rice, 
transgenic  soybean  and  transgenic  sugar 
beet  that  are  tolerant  to  glufosinate 
ammonium: 


Commodity 


Parts  per 
million 


Aspirated  grain  fractions  ... 

Beet,  sugar,  molasses 

Beet,  sugar,  roots  

Beet,  sugar,  tops  (leaves) 

Canola,  meal  

Canola,  seed  

Com.  field,  forage 

Com,  field,  grain  

Com,  field,  stover  

Cotton,  gin  byproducts  

Cotton,  undelinted  seed  ... 

Rice,  grain 

Rice,  hull 

Rice,  straw 

Soytjean 

Soyt)ean,  hulls  


25.0 
5.0 
0.9 
1.5 
1.1 
0.4 
4.0 
0.2 
6.0 
•  15 
4.0 
iJO 
2.0 
2.0 
2.0 
5.0 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
restrictions.  [Reser\'ed] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

!FR  Dot .  03-24365  Filed  9-2f>-03;  8:45  am] 

BILUNG  CODE  6SeO-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  t80 
[OPP-2003-0218;  FRL-7318-2] 

Quinoxyfen;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 
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SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  quinoxyfen  in 
or  on  sweet  and  tart  cherry,  grape,  and 
hop,  dried  cones.  Interregional  Research 
Project  Number  (IR-4)  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  29,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0218, 
must  be  received  on  or  before  November 
28,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 

the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9368;  e-mail  address: 
Jamerson  .Hoyt@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  iinit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0218.  The  official  public 


docket  cons  ists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  i  :omments  received,  and 
other  inforr  lation  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  c  ocket  does  not  include 
Confidentia  1  Business  Information  (CBI) 
or  other  inf  irmation  whose  disclosure  is 
restricted  b; !  statute.  The  official  public 
docket  is  th  3  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Infoi  mation  and  Records 
Integrity  Br  inch  (PIRIB),  Rm.  119, 
Crystal  Mai  #2,  1921  Jefferson  Davis 
Hwy.,  Arlir  gton,  VA.  This  docket 
facility  is  o  »en  from  8:30  a.m.  to  4  p.m.. 
Monday  thnough  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  303-5805. 

2.  Electrahic  access.  You  may  access 
this  Federal  Register  document 
electronicallly  through  the  EPA  Internet 
under  the  "  ■'ederal  Register"  listings  at 
http://\\'ww  epa.gov/fedrgstr/.  A 
frequently  \  ipdated  electronic  version  of 
40  CFR  pan  180  is  available  at  http:// 
H'ww.accesi  .gpo.gov/nara/cfr/ 
cfrhtmlOOi  Title_40/40cf rl80_00.html,  a 
beta  site  cuj  rently  under  development. 
To  access  tl  le  OPPTS  Harmonized 
Guidelines  -eferenced  in  this  document, 
go  directly  o  the  guidelines  at  http:// 
www.epa.gi  v/opptsfrs/home/ 
guidehn.hti  n. 

An  electr  )nic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  f  ublic  docket  and  comment 
system,  EPi  l  Dockets.  You  may  use  EPA 
Dockets  at  •  <ttp://www.epa.gov/edocket/ 
to  submit  oi  view  public  comments, 
access  the  i  idex  listing  of  the  contents 
of  the  offici  il  public  docket,  and  to 
access  thosi  f  documents  in  the  public 
docket  that  are  available  electronically. 
Although  n  Jt  all  docket  materials  may 
be  available  electronically ^  you  may  still 
access  any  i  )f  the  publicly  available 
docket  mat(  rials  through  the  docket 
facility  ideitified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  apprupi  iate  docket  ID  number. 

II.  Backgro  uid  and  Statutory  Findings 

Ih  the  Fe  leral  Register  of  May  30, 

32497)  (FRL-7295-7). 


2003  (68  FI 


of  FFDCA, 


EPA 


issued  a  no  ice  pursuant  to  section  408 


!1  U.S.C.  346a,  as  amended 


by  FQPA  (I  ublic  Law  104-170), 
announcinj  the  filing  of  pesticide 
petitions  (F  '  1E6302  and  2E6474)  by  the 
Interregion  il  Research  Project  Number 
(IR-4).  681   J.S.  Highway  #1  South. 
North  Brunswick.  NJ  08902.  That  notice 
included  a  mmmary  of  the  petitions 
prepared  b;  Dow  AgroSciences  LCC,  the 
registrant. '  'he  comment  period  ended 
June  30,  20)3. 

The  petit  ons  requested  that  40  CFR 
180  be  ame  ided  by  establishing 


tolerances  for  residues  of  the  fungicide 
quinoxyfen,  5,7-dichloro-4-(4- 
fluorophenoxylquinoline,  in  or  on  grape 
at  0.70  parts  per  million  (ppm) 
(1E6302);  hop,  dried  cones  at  5  ppm 
(1E6302);  and  cherry  at  0.4  ppm 
(2E6474). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiu'es  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu-e.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  .  .  ." 

EPA  performs  a  nimiber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26, 1997) 
(FRL-5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of 
quinoxyfen,  5,7-dichloro-4-(4- 
fluorophenoxylquinoline  in  or  on 
cherry,  sweet  at  0.30  ppm;  cherry,  tart 
at  0.30  ppm;  grape  at  0.60  ppm;  and 
hop,  dried  cones  at  3.0  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  vedidity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  himian  risk.  EPA  has  also 
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considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  quinoxyfen  are 
discussed  below  and  summarized  in 
Table  1  of  this  unit  as  well  as  the  no- 
observed-adverse-effect-level  (NOAEL) 
and  the  lowest-observed-adverse-effect- 
level  (LOAEL)  from  the  toxicity  studies 
reviewed. 

The  primary  target  organs  affected  by 
quinoxyfen  are  the  liver  and  kidney. 
Liver  effects  were  seen  in  rat  and  mouse 
subchronic  and  dog  chronic  studies. 
Subchronic  effects  in  rats  and  mice 
included  increased  liver  weights, 
hepatocellular  hypertrophy  and 
individual  cell  hepatocellular  necrosis. 
These  effects  were  noted  at  high  doses 
and  not  observed  in  the  chronic  rat  and 
mouse  studies  since  they  were 


performed  at  lower  doses.  Chronic 
effects  in  the  dog  included  increased 
liver  weights,  increased  alkaline 
phosphatase  levels  and  increased 
incidences  of  slight  microscopic  hepatic 
lesions  (increased  bile  in  canaliculi  and 
increased  hepatocyte  size).  Kidney 
effects  were  noted  only  in  the  rat 
combined  chronic/carcinogenicity  study 
which  resulted  in  an  increased  severity  ' 
of  chronic  progressive 
glomerulonephropathy  in  the  males. 
Rabbits  were  much  more  susceptible  to 
the  effects  of  quinoxyfen  than  emy  other 
species.  Systemic  effects  observed  in  the 
rabbit  developmental  study  included 
inanition,  loss  of  body  weight,  perineal 
soiling,  blood  in  the  cage  pan  associated 
with  urine,  and  abortions.  Body  weight 
decrements  were  noted  in  the  rat  and/ 
or  mouse  subchronic,  chronic  and 
carcinogenicity  studies  and  the  rabbit 
developmental  and  rat  reproduction 


studies.  No  effects  were  noted  via  the 
dermal  route.  No  evidence  of 
neurotoxicity  or  neuropathology  was 
seen  in  any  of  the  submitted  studies, 
including  the  acute  and  subchronic 
neurotoxicity  studies.  There  was  no 
evidence  of  carcinogenic  potential  in 
either  the  rat  chronic  toxicity/ 
carcinogenicity  or  mouse 
carcinogenicity  studies  and  no  concern 
for  mutagenicity.  There  was  no  evidence 
of  increased  susceptibility  in  the  oral  rat 
or  rabbit  developmental  studies.  There 
was  an  increased  quantitative 
susceptibility  of  young  animals 
following  pre/postnatal  exposure  to  rats 
in  the  reproduction  study.  In  this  study, 
no  maternal  effects  were  observed  up  to 
the  highest  dose  tested  (100  milligrams/ 
kilograms/day  (mg/kg/day));  however, 
minimally  reduced  Fu  pup  weights 
were  noted  at  100  mg/kg/day. 


Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.3100 


870.3100 


870.3150 


870.3200 


870.3700 


870.3700 


870.3800 


870.4100 


Study  Type 


90-Day  oral  toxicity  rodents  (rat) 


Results 


90-Day     oral      toxicity      rodents 
(mouse) 


NOAEL  =  10  mg/kg/day 

LOAEL  =  100  mg/kg/day  based  on  decreased  body 
weight  gain  in  females,  increased  liver  weights  in 
males  and  slight  hepatocellular  hypertrophy 
(centrilobular  and  midzonal;  both  sexes) 


NOAEL  =  100  mg/kg/day 

LOAEL  =  500  mg/kg/day  based  on  increased  liver 
weights,  individual  cell  hepatocellular  necrosis 
and  hepatocellular  hypertrophy  in  both  sexes 


90-Day  oral  toxicity  in  nonrodents 
(dog) 


28-Day  demial  toxicity  (rat) 


NOAEL  =  100  mg/kg/day 
LOAEL  =  Not  identified 


NOAEL  =  1 ,000  mg/kg/day 
LOAEL  =  Not  identified 


Prenatal  developmental  in  rodents 
(rat) 


r^^atemal  NOAEL  =  1 ,000  mg/kg/day 
LOAEL  =  Not  identified 
Developmental  NOAEL  =  1 ,000  mg/kg/day 
LOAEL  =  Not  identified 


Prenatal    developmental    in    non- 
rodents  (rabbit) 


Matemal  NOAEL  =  80  mg/kg/day 

LOAEL  =  200  mg/kg/day  based  on  inanition,  clinical 

signs,    decreased    body    weights,    body   weight 

gains,  and  food  consumption  and  on  increased 

incidences  of  abortion 
Developmental  NOAEL  =  80  mg/kg/day 
LOAEL    =    200    mg/kg/day    based    on    increased 

incidences  of  abortion 


Reproduction 
(rat) 


and  fertility  effects 


Chronic  toxicity  rodents 


Parental/Systemic  NOAEL  =  100  mg/kg/day 
LOAEL  =  Not  identified 
Reproductive  NOAEL  =  100  mg/kg/day 
LOAEL  =  Not  identified 
Offspring  NOAEL  =  20  mg/kg/day 
LOAEL  =  100  mg/kg/day  based  on  a  minimal 
crease  in  Fu  pup  weights 


de- 


See  870.4300 
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Table  1. — Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


Study  Type 


Results 


870.4100 


Chronic  toxicity  c  ogs 


NOAEL  =  20  mg/l<g/day 

LOAEL  =  200  mg/kg/day  based'  on  increased  all(a- 
line  phosphatase,  increased  absolute  and  relative 
(to  body)  liver  weights,  and  an  increased  inci- 
dence of  very  slight  to  slight  microscopic  hepatic 
lesions 


870.4200 


Carcinogenicity  rats 


city  rats 
city  nouse 


See  870.4300 


870.4200 


Carcinogenicity 


NOAEL  =  80  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  decreased  body 

weight  gain  in  both  sexes 
No  evidence  of  carcinogenicity 


870.4300 


Combined    chro  lic/carcinogenicity 
(rat) 


NOAEL  =  20  mg/kg/day 

LOAEL  =  80  mg/kg/day  based  on  increases  in  se- 
verity of  chronic  progressive 
glomerulonephropathy  in  the  males  and  minimal 
decreases  in  body  weight, and  body  weight  gain 
in  the  males  and  females 

No  evidence  of  carcinogenicity 


870.5100 


Gene  mutation 
mutation) 


bacterial  reverse 


Negative  for  inducing  reverse  mutation  in  bacteria 
exposed  to  doses  up  to  5,000  |ig/plate  (-S9)  and 
1,000  ^g/plate(+S9) 


870.5300 


Gene  mutation 
lian  cell  gene 


In  vitro  mamma- 
nutation) 


Negative  for  inducing  forward  mutation  in  CHO 
(mammalian)  cells  treated  up  to  20  \ig/m\  (-S9) 
and  80  jig/ml  (+S9) 


870.5375 


Cytogenetics  {In 
chromosome 


vitro  mammalian 
jjberration  (RL)) 


Negative  up  to  100  ng/ml  (-S9  and  +S9) 


870.5395 


Cytogenetics   (nrlammalian   micro- 
nucleus  (mouse)) 


Negative  up  to  5,000  mg/kg 


870.6200 


Acute  neurotoxiqity 
tery  (rat) 


screening  bat- 


NOAEL  =  2,000  mg/kg 
LOAEL  =  Not  identified 


870.6200 


Sutx:hronic  neurotoxicity  screening 
battery 


NOAEL  =  80  mg/kg/day 
LOAEL  =  Not  identified 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.7485 


Study  Type 


Metabolism  and  pharmacokinetics 
(rat) 


Results 


Quinoline-labeled  and  phenyl-labeled  quinoxyfen 
were  rapidly  absortjed  with  approximately  68- 
85%  of  the  administered  dose  being  eliminated 
within  24  hours.  Overall  recovery  of  the  dosed  ra- 
dioactivity ranged  from  83.5-96.2%.  Sex,  dose, 
and  multiple  dosing  had  little  or  no  effect  on  the 
excretion  profile  at  48  hours  post-dosing.  Chang- 
ing the  position  of  the  i*C-label  altered  the  pat- 
tem  of  excretion.  The  major  route  of  elimination 
was  through  the  urine  in  the  phenyl-lat)eled  test 
substance  (44.9-48.7%  of  dose  ig  urine  and  38.2- 
39.8%  of  dose  in  feces)  and  through  the  feces  In 
the  quinoline-labeled  test  substance  (65.8-78  3% 
of  dose  in  feces  and  13.4-19.7%  of  dose  in 
urine).  Biliary  excretion  increased  its  contribution 
to  fecal  radioactivity  as  the  dose  increased.  Con- 
centrations of  radioactivity  in  the  tissues  were 
generally  slightly  lower  in  the  males  than  females 
and  in  the  low-dose  compared  to  the  high-dose 
group.  The  highest  concentrations  of  radioactivity 
were  found  in  the  kidney,  liver,  ovaries,  perirenal 
fat,  Gl  tract  and  carcass.  Maximum  plasma  con- 
centration occun-ed  between  0.5  and  1.5  hours, 
and  elimination  half-lives  were  <=  1  hour  and  15- 
19  hours  (10  mg/kg  group)  and  2-3  hours  and  18- 
22  hours  (500  mg/kg  group). 

The  presence  of  several  radioactive  component^ 
was  determined  in  the  unhydrolyzed  urine  (up  to 
12),  fecal  extracts  (up  to  8),  and  bile  (up  to  6).  No 
differences  in  the  metabolite  profile  were  ob- 
sen^ed  that  were  related  to  sex  or  multiple  dos- 
ing. Increasing  amounts  of  the  parent  compound 
were  found  in  the  feces  with  increasing  dose.  No 
other  dose-related  differences  were  observed. 
Identified  metabolites  accounted  for  41.0-42.8% 
dose  in  the  [Phenyl-U-'^]  XDE-795  treated 
group,  and  only  17.0-31.7%  dose  in  the  other 
treated  groups.  The  [Phenyl-U-'*C]  XDE-795 
treated  group  had  no  urinary  metabolites  in  com- 
mon with  the  [2-Quinoline-'*C]  XDE-795  treated 
groups  suggesting  cleavage  of  the  parent  mol- 
ecule. An  acid-labile  conjugate  of  4-fluorophenol 
was  found  in  the  urine  of  the  [Phenyl-U-'-K!:] 
XDE-795  treated  group  (28.7-32.8%  dose).  5,7- 
Dichloro-4-hydroxyquinoline  was  observed  in  the 
urine  of  the  [2-Quinoline-i<I]  XDE-795  treated 
groups  in  small  quantities  (0.7-1.7%  dose).  Thus, 
the  identified  metabolites  in  the  urine  followed 
diaryl-ether  cleavage  of  the  parent  compound. 
Fluorophenyl-ring-OH-XDE-795  (two  isomers) 
were  found  in  the  feces  of  all  treated  groups  (5.4- 
10.6%  dose).  In  the  bile  of  the  treated  groups, 
two  major  metabolites  were  identified,  a  glu- 
curonide  and/or  sulfate  conjugate(s)  of  the  two 
isomers  of  fluorophenyl  ring-hydroxy-XDE-795  (9- 
19%  dose)  and  an  unidentified  metabolite  (13- 
21%  dose). 


B.  Toxicological  Endpoints . 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 


was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  humjm  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 


interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (olher 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor 
(SF)  is  retained  due  to  concerns  unique 
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to  the-FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modiHcation  of  the 
RflD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences]  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 


exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
The  lineaf  default  risk  methodology 
(Q*)  is  the  drimary  method  currently 
used  by  the  [Agency  to  quantify 
carcinogeni^  risk.  The  Q*  approach 
assumes  thi  any  amount  of  exposure 
will  lead  to  Bome  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  nepresents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  *•  or  one 
in  a  million).  Under  certain  specific 
circumstandes,  MOE  calculations  will 
be  used  for  jhe  carcinogenic  risk 


assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE<.ancef  =  point 
of  departure/ exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  quinoxyfen  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 


Table  2. — Summary  of  Toxicological  Dose  and  Endpoints  for  Quinoxyfen  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Dose  Used  in  Risk  Assess- 
ment, UF 


FQPA  SF*  and  Level  of 
Concern  (or  Risk  Assess- 
ment 


Study  and  Toxicological  Effects 


Acute  dietary  (females  1 3- 
50  years  of  age)  and 
acute  dietary  (general 
population  including  in- 
fants and  children) 


Not  applicable 


Not  applicable 


There  were  no  toxic  effects  attributable  to 
a  single  dose.  Therefore,  an  endpoint 
of  concern  was  not  identified  to 
quantitate  acute-dietary  risk  to  the  gen- 
eral population  or  to  the  subpopulation 
females  13-50  years  old 


Chronic  dietary  (all  popu- 
lations) 


NOAEL=  20  mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.20  mg 
kg/day 


FQPA  SF  =  1 
cPAD  =  chronic  RfD/ 

FQPA  SF  =  0.20  mg/ 

kg/day 


Combined  chronic  toxicity/carcinogenicity 
study  in  rat 

LOAEL  =  80  mg/kg/day,  based  upon  in- 
creases in  severity  of  chronic  progres- 
sive glomerulonephropathy  in  the 
males  and  minimal  decreases  in  body 
weight  and  body  weight  gain  in  both 
sexes 


Cancer  (oral,  dermal,  inhala- 
tion) 


Classified  as  not  likely 
to  be  carcinogenic  to 
humans 


Not  applicable 


No  evidence  of  carcinogenicity  in  rats  and 
mice 


The  reference  to  the  FQPA  Safety  Factor  refers  to  any  adc  itional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Quinoxyfen  is  a  new 
chemical  and  therefore,  these  are  the 
first  tolerances  to  be  established  for  the 
residues  of  quinoxyfen.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietairy  exposures  from 
quinoxyfen  in  food  as  follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  There 
were  no  toxic  effects  attributable  to  a 
single  dose.  Therefore,  an  endpoint  of 
concern  was  not  identified  to  quantitate 
acute-dietary  risk  to  the  general 
population  or  to  the  subpopulation 
females  13-50  years  old.  As  a  result,  no 
acute  risk  is  expected  from  exposure  to 
quinoxyfen  and  hence  no  quantitative 
acute  dietary  risk  assessment  was 
performed. 


ii.  Chroni :  exposure.  In  conducting 
this  chronic  dietary  risk  assessment, 
EPA  used  tl  e  Dietary  Exposure 
Evaluation  /lodel  software  with  the 
Food  Comn  odity  Intake  Database 
(DEEM-FCr  )T^'  )  which  incorporates 
fooLi  consul  iption  data  as  reported  by 
respondent!  in  the  USDA  1994-1996 
and  1998  n<  licnwide  Continuing 
Surveys  of  I'ood  Intake  by  Individuals 
(GSFIl)  and-  accumulated  exposure  to 
the  chemice  1  for  each  commodity.  The 
following  a!  sumptions  were  made  for 
the  acute  exposure  assessments:  An 
unrefined, '  ier  1  chronic-dietary 
exposure  as  sessment  using  tolerance- 
level  residujs  and  assuming  100%  CT 
for  all  prop)  ised  commodities,  and 
default  DEQ<4  Version  7.76  processing 
factors  for  a  1  commodities. 

iii.  Cance  r.  Quinoxyfen  has  been 
classified  a!  not  likely  to  be 
carcinogeni :  to  humans.  Therefore,  a 
quantitative  risk  assessment  was  not 
conducted  I  o  assess  cancer  risk. 

2.  Dietary  exposure  from  drinking 
water.  The  ,  Vgency  lacks  sufficient 


monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
quinoxyfen  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
quinoxyfen. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  Screening  Concentrations 
in  Ground  Water  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  Tier  1 
model)  before  using  PRZM/EXAMS  (a 
Tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
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uses  a  specific  high-end  runoff  scenario 
for  pesticides.  Both  FIRST  and  PRZM/ 
EXAMS  incorporate  an  index  reservoir 
environment,  and  both  models  include 
a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  leveIs.of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rffi)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  quinoxyfen, 
they  are  further  discussed  in  the 
aggregate  risk  sections  see  Unit  E. 

Based  on  the  FIRST  and  SCI-GROW 
models,  the  EECs  of  quinoxyfen  for 
chronic  exposures  are  estimated  to  be 
0.8  parts  per  billion  (ppb)  for  surface 
water  and  0.006  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 
Quinoxyfen  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 


quinoxyfen  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  conmion  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
quinoxyfen  and  any  other  substances 
and  quinoxyfen  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  quiiroxyfen  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/: 

D.  Safety  Factor  for  Infants  and 
Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  and  rabbit  fetuses  to  in  utero 
exposure  in  developmental  studies. 
There  is  evidence  of  increased 
quantitative  susceptibility  (minimal 
decrease  in  Fia  pup  weights)  in  the  rat 
multi-generation  reproduction  study, 
but  the  concern  is  low  since:  (1)  The 
effects  in  pups  are  well-characterized 
with  a  clear  NOAEL;  (2)  the  pup  effects 
are  minimal  at  the  LOAEL  and  only 
noted  in  the  first-generation  offspring; 
and  (3)  the  doses  and  endpoints  selected 
for  regulatory  purposes  would  address 
the  concerns  of  the  pup  effects  noted  in 
the  rat  reproduction  study.  Therefore, 
there  are  no  residual  uncertainties  for 
prenatal/ postnatal  toxicity  in  this  study. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  quinoxyfen  and 


exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  There 
are  no  residual  uncertainties  for 
prenatal/postnatal  toxicity.  No 
additional  safety  factor  is  needed  for 
data  base  uncertainties.  No  clinical  sign 
of  neurotoxicity  or  neuropathology  was 
seen  in  the  data  base.  A  developmental 
neurotoxicity  study  is  not  required. 
Therefore,  EPA  determined  that  the  lOX 
SF  to  protect  infants  and  children 
should  be  reduced  to  IX. 

E.  Aggregate- Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  EECs.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  tlux)ugh  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxie  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female  and  youth),  and  lL/10  kg  (child). 
Default  body  weights  and  drinking 
water  consumption  values  varj'  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certaint}-  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable   - 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the  - 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
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drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  endpoint  of  concern 
Vas  not  identified  to  quantitate  acute- 
dietary  risk  to  the  general  population  or 
to  the  subpopulation  females  13-50 
years  old.  As  a  result,  no  acute  risk  is 
expected  from  exposure  to  quinoxyfen. 


2.  Chroi  ic  risk.  Using  the  exposure 
assumptio  is  described  in  this  unit  for 
chronic  ex  posure,  EPA  has  concluded 
that  expos  iire  to  quinoxyfen  from  food 
will  utiliz(  ( less  than  1%  of  the  cPAD  for 
the  U.S.  population,  1%  of  the  cPAD  for 
all  infeints  (<  1  year  old)  and  1%  of  the 
cPAD  for  children  (1-2  years  old),  the 
children  s  ibpopulation  at  greatest 
exposure.  There  are  no  residential  uses 
for  quinox  y'fen  that  result  in  chronic 


Table  3.— Aggregate  Risk  AssESSMEr  t  for  Chronic  (Non-Cancer)  Exposure  to  QuiNO)eiCFEN 


Population  Subgroup 

cPAD  mg/kg/ 
day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(Ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.20 

<1% 

0.8 

0.006 

7,000 

All  infants  (<1  year  old) 

0.20 

1% 

0.8 

0.006 

2,000 

Children  (1-2  years  old) 

0.20 

1% 

0.8 

0.006 

2,000 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account  - 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Quinoxyfen  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Quinoxyfen  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

5.  Aogregate  cancer  risk  for  U.S. 
population.  Quinoxyfen  has  been 
classified  as  not  likely  to  be 
carcinogenic  to  humans.  Therefore, 
quinoxyfen  is  not  expected  to  pose  a 
cancer  risk. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  ^  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  expos  ire  to  quinoxyfen 
residues. 

'  rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

IR-4  has  proposed  a  gas 
chromatography  (GC)  method  with    ■ 
mass-selective  detection  (MSD)  entitled 
Determination  ofDE-795  Residues  in 


arid 


Grape  WiAe 

ERC95.26 

the  enforcement 

for  residues 

cherries, 

classified 

with  the 

Guideline 

submitted 

the  behavi  or 

MRMs  outlined 

Analytica 

Appendix 

reported 

certain  MfM 

yielded 

recoveries 

fatty  matrpc) 

matrix) 


The  meihod 
Chief.  Am  l3?tical 
Environm 
Mapes  Rd 
telephone 
mail  addr  sss 


cherry, 
at  0.30 
hop,  drie( 


residential  exposure  to  quinoxyfen.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  quinoxyfen  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceou  100%  of 
the  cPADL  as  shown  in  Table  3  of  this 
unit: 


Must,  and  Pomace 
and  its  supplement  81)  for 
of  proposed  tolerances 
of  quinoxyfen  in/on  grapes, 
hops.  Method  ERG  95.26  is 
is  acceptable  and  conforms 
criteria  of  OPPTS  Harmonized 
860.1340.  The  petitioner  has 
a  study  which  investigate  1 
of  quinoxyfen  through        , 
in  FDA's  Pesticide 
Manual  (PAM),  Volume  I, 
II.  The  study  summary 

depending  on  spike  levels. 
Protocols  (D,  E,  and  F) 
ial  (incomplete)  to  complete 
of  quinoxyfen  in  grapes  (non- 
and  ground  beef  (fatty 


tiat 


pjrt 


may  be  requested  from: 
Chemistry  Branch, 
mtal  Science  Center.  701 
,  Ft.  Meade,  MD  20755-5350; 
number:  (410)  305-2905;  e- 
:  residuemethods@epa.gov. 


B.  Interna  ional  Residue  Limits 

There  a  e  no  Mexican,  Canadian  or 
Codex  ma  <imum  residue  limits 
establishe  i  for  quinoxyfen  on  sweet  and 
tart  cherri  js,  grapes,  or  hops.  Therefore, 
no  compa  ibility  problems  exist  for 
these  tolei  ances. 

V.  Conclu  sion 

Therefo  re,  tolerances  are  established 
for  quinoj  yfen,  5,7-dichloro-4-(4- 
fluorophe  ioxy)quinoline  in  or  on 

svfeet  at  0.30  ppm;  cherry,  tart 
i;  grape  at  0.60  ppm;  and 
cone  at  3.0  ppm. 


ppm 


VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  goverii  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. , 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0218  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  28,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
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grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
reque-st  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 


3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0218,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justifv' 
the  action  requested  (40  CFR  178.32).' 

VII.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4.  1993).  Because  this  rule  has 
-been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 


Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national, 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism(64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
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as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2no).  Executive 
Order  13175,  requires    PA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Govenunent  and  Indian  tribes,  or  on  the 
distrihution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 


11 


specified 
Thus,  Executive 
apply  to 


this 


Executive  Order  13175. 

Order  13175  does  not 
rule. 


VIII.  Cong  -essional  Review  Act 

The  Con  ^ressional 
U.S.C.  801 
Business 
Fairness 
that  before 


A::t^ 


ni 


Review  Act,  5 
et  seq.,  as  added  by  the  Small 
F  egulatory  Enforcement 

of  1996,  generally  provides 
a  rule  may  take  effect,  the 
promulgating  the  rule  must 
ie  report,  which  includes  a 
rule,  to  each  House  of  the 
to  the  Comptroller  General 
I  ed  States.  EPA  will  submit  a 

this  rule  and  other 
information  to  the  U.S.  Senate, 
Hi  )use  of  Representatives,  and 
Compt  oiler  General  of  the  United 
to  publication  of  this  final 
Federal  Register.  This  final 
a  "major  rule"  as  defined  by 


agency 
submit  a 
copy  of  th«  i 
Congress 
of  the  Uni 
report  cc 
required 
the  U.S. 
the 

States  pndf 
rule  in  the 
rule  is  not 
5  U.S.C. 


and 


8(4(2). 
List  of  Sub  iects  in  40  CFR  Part  180 

Environ!  nental  protection, 
Administr  itive  practice  and  procedure. 


Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  23,  2003. 
James  Jones, 

Director,  Office  of  Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.588  is  added  to  subpart 
C  to  read  as  follows: 

§  1 80.588    Quinoxyfen ;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide 
quinoxyfen,  5,7-dichloro-4-(4- 
fluorophenoxy)quinoline  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 


Parts  per  million 


Cherry,  sweet 

Cherry,  tart 

Hop,  dried  cor>es 

Grape 


0.30 

0.30 

3.0 

0.60 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  03-24561  Filed  9-26-03;  8:45  am] 

mUJNG  CODE  65G0-5O=-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-200S-0315;  FRL-7328-6] 

Sethoxydim;  Pesticide  Tolerance 

AQENCY:  Environmental  Protection 
Agency  (EPA^. 

ACTION:  FinaTrule. 

summary:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
sethoxydim  {2-[l-(ethoxyimino)butyl]-5- 
[2-(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclphexen-l-Dne 
moiety  (calculated  as  the  herbicide)  in 
or  on  com,  sweet,  forage;  com,  sweet, 
stover;  juneberry;  lingonberry;  pistachio; 
salal;  and  safflower  and  increases  the 
tolerance  on  cattle,  meat  by  products; 


com,  swet  t,  kernels  plus  cob  with  husk 
removed;  j  oat,  meat  byproducts;  hog, 
meat  bypn  iducts;  horse,  meat 
byproduct;;  milk;  and  sheep,  meat 
byproduct ;.  BASF  Corporation 
requested  he  tolerances  for  com,  sweet, 
forage;  cor  i,  sweet,  stover  and  the 
increase  in  tolerance  for  corn,  sweet, 
kernels  pli  is  cob  with  husk  removed; 
milk;  and  i  neat  products  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  i  is  amended  by  the  Food 
Quality  Prjtection  Act  of  1996  (FQPA). 
Interregioi  al  Project  #4  (IR-4)  requested 
the  tolerarces  on  juneberry,  lingonberry, 
pistachio,  salal,  and  safflower  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  us  amended  by  the  Food 
Quality  PDtection  Act  of  1996  (FQPA). 
DATES:  Th:  s  regulation  is  effective 
Septembei  29,  2003.  Objections  and 
requests  fcr  hearings,  identified  by 
docket  ID  lumber  OPP-2003-0315, 
must  be  repeived  on  or  before  November 
28,  2003. 

ADDRESSES:  Written  objections  and 
hearing  refiuests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/cpurier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLi  MENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins  Registration  Division 


(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMA"^  ^N: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  Production  (NAICS  111) 

•  Animal  Production  (NAICS  112) 

•  Food  Manufacturing  (NAICS  311) 

•  Pesticide  Mcmufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
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this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  II.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0315.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://w,'ww.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/TitIe_40/40cfrl80_00.html/, 
a  beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wwv,'.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 


n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  18, 
2000  (65  PR  2612)  (FRL-6486-4), 
August  7,  2002  (67  FR  51267)  (FRL- 
7191-3),  and  September  11,  2002  (67  FR 
57593)  {FRL-7198-11),  EPA  issued  a 
notice  pursuant  to  section  408  of 
FFDCA,  21  U.S.C.  346a.  as  amended  by 
FQPA  (Public  Law  104-170), 
announcing  the  filing  of  pesticide 
petitions  (9E6012,  9E6021,  and  0E6150) 
by  the  Interregional  Research  Project 
Number  4,  Technology  Centre  and 
Rutgers  State  University  of  New  Jersey, 
681  U.S.  Highway  #1  South,  NorUi 
Brunswick,  NJ  08902-3390  and 
pesticide  petition  (2F4075)  by  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709-3528.  These 
notices  included  summaries  of  the 
petitions  prepared  by  BASF 
Corporation,  the  registrant.  There  were 
no  comments  received  in  response  to 
these  notices  of  filing. 

These  petitions  requested  that  40  CFR 
part  180  be  amended  to  establish 
tolerances  for  cyclohexen-1-one  moiety 
(calculated  as  the  herbicide),  in  or  on 
corn,  sweet,  forage  at  3.0  parts  per 
million  (ppm);  com,  sweet,  stover  at  3.5 
ppm;  lingonberry  at  5.0  ppm;  juneberry 
at  5.0  ppm;  pistachios  at  0.2  ppm; 
safflower  at  15.0  ppm  and  salal  at  5.0 
ppm,  and  increase  the  tolerance  in 
cattle,  meat  byproducts  from  0.2  ppm  to 
1.0  ppm;  com,  sweet,  kernels  plus  cob 
with  husk  removed  ft-om  0.2  ppm  to  0.4 
ppm;  goat,  meat  byproducts  from  0.2 
ppm  to  1.0  ppm;  horse,  meat  byproducts 
from  0.2  ppm  to  1.0  ppm;  milk  from 
0.05  ppm  to  0.5  ppm,  and  sheep,  meat 
byproducts  from  0.2  ppm  to  1.0  ppm. 
The  tolerance  increases  were  a  result  of 
a  15-day  reduction  in  the  pre-harvest 
interval  for  sweet  corn  requested  by  the 
registrant. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A)(ii)  of  the  FFDCA 
defines  "safe"  to  riean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 


establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue  . . .-." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
mle  on  Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRL- 
5754-7). 

m.  Aggregate  Risk  Assessment  and 
Detennination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  combined 
residues  of  the  herbicide  sethoxydim, 
(2-[l-(ethoxyimino)butyl]-5-(2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide),  in 
or  on  com,  sweet,  kernels  plus  cob  with 
husk  removed  at  0.4  ppm;  com,  sweet, 
forage  at  3.0  ppm;  corn,  sweet,  stover  at 
3.5  ppm;  lingonberry  at  5.0  ppm; 
juneberry  at  5.0  ppm;  milk  at  0.5  ppm; 
cattle,  meat  byproducts  at  1.0  ppm;  goat, 
meat  byproducts  at  1.0  ppm;  hog,  meat 
byproducts  at  1.0  ppm:  horse,  meat 
byproducts  at  1.0  ppm  and  sheep  meat 
byproducts  at  1.0  ppm:  pistachio  at  0.2 
ppm;  safflower  at  15.0  ppm  and  salal  at 
5.0  ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natures  of  the 
toxic  effects  caused  by  sethoxydim  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no  observed  adverse  effect  level 
(NOAEL)  and  the  lowest  observed- 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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Table  1.— Toxicolcxy  Profile  for  Sethoxydim  Technical 


Study  Type 


Results 


870.1100 


Acute  oral — rats 


LDso  =  male  (M):  3,125  milligram/kilogram  (mg/kg);  female  (F) 
2,676  mg/kg  (category  III) 


870.1200 


Acute  dermal — rats 


LDso  =  >  5,000  mg/kg  (category  III) 


870.1300 


Acute  inhalation — rats 


LC50  =  M:  6.03  meter/Liter  (m/L);  F  6.28  m/L  (category  III) 


870.2400 


Primary  eye  imtation-  rab- 
bits 


No  irritation  (category  IV) 


870.2500 


Primary  skin  irritation-  -rab- 
bits 


No  irritation  (category  IV) 


870.2600 


Dermal  sensitization— {guin- 
ea pigs 


Waived  based  on  lack  of  sensitization  in  guinea  pigs  with  a  for- 
mulated product 


870.3100 


90-Day  oral  toxicity  rcn  lents 
(rats) 


Males 

NOAEL  =  60.4 
LOAEL  =  196.3  mg/kg/day 
Females 
NOAEL  =  66.2 

LOAEL  =  200.5  mg/kg/day  Based  on  decreases  in  body  weight, 
body  weight  gain,  and  food  efficiency 


870.3100 


90-Day  oral  toxicity  rodents 
(mice) 


Males 

NOAEL  =  45.6 
LOAEL  =137.1  mg/kg/day 
Females 
NOAEL  =  52.7 

LOAEL  =  164.4  mg/kg/day  based  on  increased  liver  weight  and 
histopathological  evidence  of  hepatocellular  hypertrophy 


870.3150 


90-Day  oral  toxicity  (n^n- 
rodents-dogs) 


Males  and  females 
NOAEL  not  identified 

LOAEL  =  3.4  mg/kg/day  (tentative)  based  on  possible  treat- 
ment-related clinical  findings  of  cystitis  of  urinary  bladders 


870.3200 


21 -Day  dermal  toxicity 
bits) 


(rab- 


Males  and  females 

NOAEL  =  1 ,000  mg/kg/day  higest  dose  tested  (HDT) 

LOAEL  not  established.  No  localized  or  systemic  effects 


870.3465 


4-Week  inhalation  toxibity 
(rats) 


Males  and  females  ? 

NOAEL  =  0.3  mg/L  (81  mg/kg/day) 

LOAEL  of  2.4  mg/L  (651  m^g/day),  based  on  increased  liver 

weight,  clinical  chemistry  (increased  total  serum  bilirobin),  and 

liver  histopathology 


870.3700 


Prenatal  development|il  tox- 
icity (rats) 


Maternal 

NOAEL  =  180  mg/kg/day 

LOAEL  =  650  mg/kg/day  (irregular  gaits,  decreased  activity,  ex- 
cessive salivation,  and  anogenital  staining) 

Developmental 

NOAEL  =  180  mg/kg/day 

LOAEL  =  650  mg/kg/day  (21-22%  decrease  in  fetal  weights,  fil- 
amentous tail  and  lack  of  tail  due  to  the  absence  of  sacral, 
and/or  caudal  vertebrae,  and  delayed  ossification  in  the 
hyoids,  vertebral  centrum,  and/or  transverse  processes, 
stemebrae  and/or  metatarsals,  and  pubes) 


870.3700 


Prenatal  development|il  tox- 
icity (rabbits) 


Matemal 

NOAEL  =  320  mg/kg/day 

LOAEL  =  400  mg/kg/day,  (based  on  37%  reduction  in  body 
weight  gain  without  significant  differences  in  group  mean 
body  weights,  and  decreased  food  consumption  during  dos- 
ing) 

Developmental 

NOAEL  320  mg/kg/day 

LOAEL  =  400  mgAcg/day  HDT  based  on  an  increase  in  the  inci- 
dence of  incompletely  ossified  6th  stemebrae 
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870.3800 


870.4100 


870.4200 


870.4300 


870.5100 


870.5300 


870.5300 


870.5300 


870.5550 


870.5915 


870.7485 


870.7485 


Study  Type 


Reproduction  and  fertility  ef- 
fects (rats) 


Chronic  toxicity  (dogs) 


Results 


Systemic 

NOAEL>150mg/kg/day 

LOAEL  >150  mg/kg/day 

Reproductive 

N0AEL>1 50  mg/kg/day  ~  .  '    ^ 

LOAEL  >150  m^^day  ' 

Offspring 

NOAEL  =  30  mg/kg/day 

LOAEL  =  150  mgAcg/day,  based  on  decreased  body  weight  in 

F2b  pups  during  lactation  and  tail  abnormalities  seen  in  Fla 

and  F1  b  offspring 


Carcinogenicity  (mice) 


Combined  chronic/carcino- 
genicity  (rats) 


Males 

NOAEL  =  17.5  mg/kg/day 

LOAEL  =110  mg/kg/day  ^ 

Females 

NOAEL  =  19.9  mg/kg/day 

LOAEL  =  129  mg/kg/day,  based  on  increase  hemosiderosis  in 
the  spleen  and  depressed  myeloid  erythropoiesis  in  the  ster- 
nal bone  man-ow,  increased  absolute  and  relative  liver 
weights,  increased  alkaline  phosphatase  and  ALT  levels 


Males 

NOAEL  =  13.8  mg/kg/day 

LOAEL  =  41 .2  mg/kg/day,  based  on  eariy  onset  of  liver  effects 

including  hepatocellular  hypertrophy  and  fatty  degeneration  in 

male  mice.  No  evidence  of  carcinogenicity 


on  liver  toxicity  (centrilobular 


Bacterial  reverse  mutation 


Male 

NOAEL  =12  mg/kg/day 
LOAEL  =  48  mg/kg/day, .  based 
hepatocellular  hypertrophy) 

NOAEL  =  66  mg/kg/day 

LOAEL  =  204  m^g/day,  based  on  decreased  body  weight, 
body  weight  gain,  liver  toxicity  (centrilobular  hepatocellular  hy- 
pertrophy), and  lung  lesions  (heart  failure  cells  and  interstitial 
fibrosis) 

No  evidence  of  carcinogenicity 


Negative 

Concentrations  313-5^000  ng/plate 


In  vitro  mammalian  cell 
gene  mutation 


In  vitro  mammalian  cell 
gene  mutation 


In  vitro  mammalian  cell 
gene  mutation 


Unscheduled  DNA  synthesis 
(rat  hepatocyte  cells) 


In  vivo  sister  chromatid  ex- 
change (Chinese  hamster 
bone  marrow) 


Metabolism  and  phannaco- 
kinetics  (rats) 


Metabolism  and  pharmaco- 
kinetics (rats) 


Negative 

Concentrations  500-5,000  jig/mL 


Negative 
10,000  mg/kg 


Negative 


Negative 

Concentrations  10  to  507  ng/mL 


Negative 

Dose  0,  0.5,  1 .67,  5  gram  (g)/kg 


Excretion  is  extremely  rapid  and  tissue  accumulation  is  neg- 
ligible, assuming  DMSO  vehicle  does  not  affect  excretion  or 
storage  of  NP-55,  78%  excreted  into  urine  and  20.1%  in 
feces 


Administration  of  radioactively  labeled  NP-55  yielded  0.8%  ra- 
dioactivity in  urine  identified  as  hydroxymetabolites  rep- 
resented by  6-OH  M2S02  and  2  other  metabolites  found  by 
mass  spectrometry  were  MSO  and  Ml  SO 
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B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  A  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences.  Acceptable 
developmental  toxicity  studies  were 
performed  in  rats  and  rabbits,  with 
evidence  of  neurotoxicity  in  the  rat 
study,  and  an  acceptable  2-generation 
reproduction  study  in  rats.  The 
developmental  toxicity  rabbit  study  did 
not  exhibit  either  quantitative  of 
qualitative  susceptibility.  Neurotoxicity 
studies  are  not  available.  Although,  the 
Agency  has  concluded  that  there  is  a 
concern  for  prenatal  and/or  postnatal 
toxicity  resulting  from  exposiu-e  to 
sethoxydim,  the  concern  is  reduced 


because  th«  fetal  effects  in  the 
developme  ital  rat  study  were  seen  only 
at  the  high  idose.  Concern  is  also  low 
because  th^  LOAEL  for  offspring 
toxicity  fonthe  2-generation 
reproduction  rat  study  is  based  on 
conservati>»e  determinations  of  offspring 
toxicity.  Hdwever,  due  to  lack  of 
subchronicj  and  developmental 
neurotoxicity  studies  with  evidence  of 
developmetital  (tail)  abnormalities  in 
the  rat  devAlopmental  and  reproductive 
studies  thejadditional  lOX  FQPA  safety 
factor  (SF)  in  the  form  of  a  data  base  UF 
was  retained. 

For  dietary  risk  assessment  (other 
than  cancel)  the  Agency  uses  the  UF  to 
calculate  a^  acute  or  chronic  reference 
dose  (aRfDior  cRfD)  where  the  reference 
dose  (RfD)  Is  equal  to  the  NOAEL 
divided  by  the  appropriate  UF  (RfD  = 
NOAEL/UI).  Where  an  additional  SF  is 
retained  di  e  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  ly  dividing  the  RfD  by  such 
additional  actor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommod  ite  this  type  of  FQPA  SF. 

For  non-dietary  risk  assessments 
(other  thani  cancer)  the  UF  is  used  to 
determine  he  LOG.  For  example,  when 
100  is  the  c  ppropriate  UF  (lOX  to 
account  foi 


Table  2.— Summary  of  Toxicological  Dose  and 


interspecies  differences  and 


lOX  for  intraspecies  differences,  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10*^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  "for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
end  point  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  sethoxydim  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Endpoints  for  Sethoxydim  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Dose  Used  in  Risk  As- 
sessment, UF 


Special  FQPA  SF*  and  Level 

of  Concern  for  Risk 

Assessmentk 


Study  and  Toxicological  Effects 


Acute  dietary  (Females 
13-50  years  of  age  and 
including  infants  and 
children) 


NOAEL  =  180  mg/kg/ 

day) 
UF  =  1,000 
Acute  RfD  =  0.18  mg/ 

kg/day 


Special  FQPA  SF  =  IX 
aPAD  =  acute  RfD  - 
Special  FQPA  SF  =  0.18 
mg/kg/day 


Rat  developmental  toxicrty 

Developmental 

LOAEL  =  650  mg/kg/day  based  on  de- 
creased fetal  body  weight,  tail  abnor- 
malities, delayed  ossification 


Acute  dietary 
(General  population) 


NOAEL  =  180  mg/kg/ 

day 
UF  =  1,000 
Acute  RfD  =  0.18  mg/ 

kg/day 


Special  FQPA  SF  =  IX 
aPAD  =  acute  RfD  - 
Special  FQPA  SF  =  0.18 
mg/kg/day 


Rat  developmental  toxicity 

Maternal 

LOAEL  =  650  mg/kg/day  based  on  irreg- 
ular gait  that  was  observed  in  12/34 
dams  on  the  first  day  of  dosing 


Chronic  dietary 
(All  populations) 


NOAEL=  14  mg/kg/day 
UF=  1.000 
Chronic  RfD  =  0.014 
mg/kg/day 


Special  FQPA  SF  =  IX 
cPAD  =  chronic  RfD  ■;- 
Special  FQPA  SF  =  0.014 
mg/kg/day 


Mouse  carcinogenicity  study 
LOAEL  =  41  mg/kg/day  based  on  liver 
hypertrophy  and  fatty  degeneration 


Short-term 

Incidental  oral  (1-30  days) 


NOAEL=  180  mg/kg/ 
.  day 


Residential 
LOCforMOE  =  1,000 


Rat  developmental  toxicity 

Maternal 

LOAEL  =  650  mg/kg/day  based  on  irreg- 
ular gait  that  was  observed  in  12/34 
dams  on  the  first  day  of  dosing 


Intermediate-term 
Incidental  oral  (1-^ 
rhonths) 


NOAEL  =  45.6  mg/kg/ 
day 


Residential 

LOG  for  MOE  =  1,000 


90-Day  mouse  oral  toxicity 

LOAEL  =.  137  mg/kg/day  based  on  in- 
creased liver  weight  and 
hepatocellular  hypertrophy 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Sethoxydim  for  Use  in  Human  Risk 

Assessment — Continued 


Exposure  Scenario 


Short-term  dermal  (1  to  30 
days) 


Dose  Used  in  Risk  As- 
sessment, UF 


Intermedia-term  dermal  (1 
to  6  months) 


Long-term  dermal  >  6 
months) 


Short-temi 

Inhalation  (1  to  30  days) 


Intermediate-term 
Inhalation  (1  to  6  months) 


Cancer  (oral,  dermal,  inha- 
lation) 


Dermal  (or  oral)  study 
NOAEL=  NA 


Dermal  (or  oral)  study 
NOAEL  =  NA 


Dennal  (or  oral)  study 
NOAEL=  NA 


Inhalation  study 
NOAEL=  81  mg/kg/day 


Inhalation  study 
NOAEL  =  81  mg/kg/day 


Special  FQPA  SF*  and  Level 

of  Concern  for  Risk 

Assessmentk 


Residential 

LOG  for  MOE  =  NA 


Residential 

LOG  for  MOE  =  NA 


Residential 

LOG  for  MOE  =  NA 


Residential 

LOG  for  MOE  =  1 ,000 


Residential 

LOG  for  MOE  =  1,000 


Study  and  Toxicological  Effects 


Quantification  of  dermal  exposure  risk 
assessment  is  not  required  because  of 
lack  of  dennal  and  pre-natal  toxicity  in 
rabbits,  and  the  low  dermal  absorption 
physical  and  chemical  properties  of 
sethoxydim 


Quantification  of  dermal  exposure  risk 
assessment  is  not  required  because  of 
lack  of  dermal  and  prenatal  toxicity  in 
rabbits,  and  the  low  dermal  absorption 
physical  and  chemical  properties  of 
sethoxydim 


Quantification  of  dermal  exposure  risk 
assessment  is  not  required  because  of 
lack  of  dermal  and  prenatal  toxicity  in 
rabbits,  and  the  low  denmal  absorption 
physical  and  chemical  properties  of 
sethoxydim 


28-Day  rat  inhalation 

LOAEL  =  651  mg/kg/day  based  on  in- 
creased liver  weight,  clinical  chemistry 
(increased  total  serum  bilirobin),  and 
liver  histopathology 


28-Day  rat  inhalation 

LOAEL  =  651  mg'kg/day  based  on  in- 
creased liver  weight,  clinical  chemistry 
(increased  total  serum  bilirobin),  and 
liver  histopathology 


"Not  likely  human  carcinogen"  based  on  the  lack  of  evidence  of  carcinogenicity  in  rats  and  mice 


w^^»  »ff!illnl!fir*l^l^n'°''  ^°^A^^  Z^^'^1  ""^^^  ^^'^^y  ^^'^°'-  '^OAEL  =  no-observed-adverse-effect-level,  LOAEL  =  lowest-obsen/ed-ad- 
coJfcern  15a  t  Not  A?  ,=,^P"'^"°"-3^1"S«ed  dose  (a  =  acute,  c  =  chronic)  RfD  =  reference  dose.  MOE  =  margin  of  exposure,  LOG  -  level  of 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.412)  for  the 
combined  residues  of  sethoxydim  and 
its  metabolites,  in  or  on  a  veiriety  of  raw 
agricultural  commodities.  Tolerances 
are  also  currently  established  for 
secondary  residues  in  meat,  fat,  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  poultry,  and  sheep  at  0.2  ppm 
(except  2.0  ppm  in  poultry  meat 
byproducts);  eggs  at  2.0  ppm,  and  milk 
at  0.05  ppm.  Time  limited  tolerances  (to 
expire  by  12/31/03)  are  established  for 
residues  in  milk  at  0.5  ppm  and  the 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  1.0  ppm.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
sethoxydim  in  food  as  follows: 
,    i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 


concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  This  acute 
assessment  used  tolerance  level  residues 
for  most  of  the  crops  but  limited 
refinement  was  obtained  though  the 
incorporation  of  field  trial  data  and 
experimental  processing  factors  for 
some  of  the  crops  expected  to  be  more 
highly  associated  with  dietary  exposure 
to  sethoxydim.  Specifically,  field  trial 
data  were  incorporated  for  apples, 
pears,  and  other  pome  fruits,  grapes, 
oranges,  potatoes,  strawberries,  peaches, 
succulent  green  peas,  succulent  green 
beans,  and  succulent  lima  beans. 
Empirical  processing  data  for  apples, 
grapes,  tomatoes,  potatoes  and  oranges 
were  also  used.  The  processing  data  for 
orange  juice  was  also  translated  to  other 
citrus  juices.  Percent  crop  treated  (PCT) 
information  was  available  for  most 
crops  and  was  used  wherever  possible 
to  refine  the  assessment.  Tolerance  level 
residues  were  used  for  meat,  poultry, 
milk  and  eggs.  With  the  refinements 


incorporated  in  this  assessment,  the 
acute  dietary  analyses  for  sethoxydim 
show  that  the  estimated  risks  from  acute 
dietary  exposure  to  sethoxydim  are 
below  <100%  aPAD  for  the  U.S. 
population. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEXfTM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  U.S. 
Department  of  Agriculture  (USDA) 
1989-1992  Nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFn)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  The 
chronic  analyses  (limited  refined  dietary 
risk  assessment)  used  tolerance  level 
residues  for  all  crops  and  the  PCT  for 
many  crops.  For  the  chronic  analyses, 
refinement  was  obtained  by  calculation 
of  anticipated  residues  for  meat  and 
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milk,  and  without  using  field  trial  data. 
The  results  of  this  analysis  indicate  that 
the  chronic  dietary  risk  (food  only)       ' 
associated  with  existing  uses  of 
sethoxydim  is  below  <100%  cPAD  for 
the  U.S.  population. 

iii.  Cancer.  Sethoxydim  is  classified 
as  "not  likely  to  be  a  human 
carcinogen".  Therefore,  a  quantitative 
assessment  of  aggregate  cancer  risk  was 
not  performed. 

iv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(E)  of  the 
FFDCA  authorizes  EPA  to  use  available 
data  and  information  on  the  anticipated 
residue  levels  of  pesticide  residues  in 
food  and  the  actual  levels  of  pesticide 
chemicals  that  have  been  measured  in 
food.  If  EPA  relies  on  such  information, 
EPA  must  require  that  data  be  provided 
5  years  after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDCA,  EPA 
will  issue  a  Data  Call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408(b)(2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

The  Agency  used  PCT  information  as 
follows. 

Alfalfa  0.1%;  apples  0.1%;  apricot 
0.02%;  asparagus  5%;  beans,  lima  9%; 
beans/peas,  dried  14%;  beets,  sugar  8%; 
broccoli  1%;  cabbage  1%;  canola  4%; 
cantaloupe  8%;  carrots  2%;  cauliflower 
2%;  cherries  0.4%;  collards  2%;  com, 
field  0.1%;  com,  sweet  0.5%;  cotton 
0.5%;  cranberries  8%;  cucumbers  6%; 
eggplant/peppers  5%;  flax  38%; 
grapefruit  1%;  grapes  1%;  lemons  5%; 


lettuce  IS;  nectarines  0.1%;  oranges 
3%;  peac  les  0.4%;  peanuts  5%; 
peppers,  pell  3%r peppers,  chili  11%; 
pears  0.03%;  peas,  green  2%;  potatoes 
4%;  potalpes,  sweet  18%;  pumpkins 
8%;  root/juber  vegetables  (other  than 
carrots,  potatoes,  and  sugar  beets)  5%; 
soybeans  2%;  spinach  0.3%;  squash  8%; 
strawberries  5%;  sunflowers  14%; 
tomatoes  jl%;  vegetables,  other  6%; 
watermelons  12%. 

The  Agency  believes  that  the  three 
conditioiK  listed  in  Unit  IV  have  been 
met.  With  respect  to  condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  a^id  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  e^tposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  m(  tre  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represent ;  a  person's  dietary  exposure 
over  a  lift  time,  and  is  unlikely  to 
underesti  nate  exposure  to  an  individual 
because  o  f  the  fact  that  pesticide  use 
patterns  ( Doth  regionally  and  nationally) 
tend  to  cl  ange  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  t  a  more  than  the  average  PCT 
over  a  lift  time.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimatec  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonab^  represent  the  highest  levels 
to  which  an  individual  could  be 
exppsed,  md  are  unlikely  to 
underesti  mate  an  individual's  acute 
dietary  ej  posure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestipation.  As  to  conditions  2  and 
3,  regional  consumption  information 
and  consjimption  information  for 
significai|t  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
'  model  fo«  evaluating  the  exposure  of 
significaiit  subpopulations  including 
several  ragional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposureUstimate  does  not  understate 
exposurejfor  any  significant  sub 
population  group  and  allows  the 
Agency  t*  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimatec  by  the  Agency.  Other  than  the 
data  avai  able  through  national  food 
consmnp  ion  surveys,  EPA  does  not 
have  avai  lable  information  on  the 
regional  (  onsumption  of  food  to  which 
sethoxyd  m  may  be  applied  in  a 
particula '  area. 

2.  Diehiry  exposure  from  drinking 
water.  Th  e  Agency  lacks  sufficient 
monitorii  ig  exposure  data  to  complete  a 


comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
sethoxydim  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data^on 
the  physical  characteristics  of 
sethoxydim. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  Screening  Concentration  in 
Groimdwater  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  wrill  use  FIRST  (a  Tier  1 
model)  before  using  PRZM/EXAMS  (a 
Tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  som-ce  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  Quantify  drinking  water 
exposure  and  risk  as  a  percent  reference 
dose  (%RfD  or  percent  population 
adjusted  dose  (%PAD)).  Instead, 
drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  used  as  a ' 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  and 
from  residential  uses.  Since  DWLOCs 
address  total  aggregate  exposure  to 
sethoxydim  they  are  further  discussed 
in  the  aggregate  risk  section  Unit  III.  E. 

Basedon  the  FIRST  and  SCI-GROW 
models  the  EECs  of  sethoxydim  for 
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acute  exposures  are  estimated  to  be  100 
parts  per  billion  (ppb)  for  surface  water 
and  1  ppb  for  ground  water.  The  EECs 
for  chronic  exposures  are  estimated  to 
be  20  ppb  for  surface  water  and  1  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  afid  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Sethoxydim  is  currently  registered  for 
use  on  the  following  resiclential  non- 
dietary  sites:  Ornamentals  and  flowering 
plants,  recreational  areas,  and 
buildings/structures  (non-agricultural- 
outdoor).  The  risk  assessment  was 
conducted  using  the  following  exposure 
assumptions: 

i.  Residential  handler.  There  is 
potential  sethoxydim  exposure  to 
residential  handlers  who  mix,  load  and 
apply  sethoxydim  for  use  on  residential 
turf  and  ornamentals.  Because  dermal 
toxicity  endpoints  were  not  identified, 
only  the  following  exposure  scenarios 
were  assessed: 

•  Adult  inhalation  exposure  from 
mixing/loading/applying  sethoxydim 
for  spot  treatment  with  a  low-pressure 
handwand. 

•  Adult  inhalation  exposure  from 
mixing/loading/applying  sethoxydim 
for  spot  treatment  with  a  hose-end 
sprayer. 

ii.  Residential  post-application.  The 
labeled  use  pattern  for  sethoxydim  only 
suggests  spot  treatments  for  non- 
agricultural  sites  (e.g.,  fence  lines,  at 
base  of  ornamental  plantings,  etc.).  The 
Agency  considered  the  potential 
residential  post-application  exposure 
from  spot  treatment  to  be  negligible. 
However,  an  exposure/risk  assessment 
for  broadcast  turf  treatment,  using  the 
applicable  endpoints,  was  included  in 
this  assessment  because  there  is  no 
labeled  recommendation  against 
broadcast  treatment  of  lawns. 
Sethoxydim  treatment  may  take  up  to  3 
weeks  before  visible  bumback  of  turf  is 
seen,  and  the  previous  risk  assessment 
for  other  agricultural  use  sites  included 
residential  post-application  exposure 
from  turf  use. 

Broadcast  turf  treatment  would  result 
in  the  potential  for  dermal  (adults  and 
children)  and  incidental  oral  exposure 
(children  only)  during  post-application 
activities.  However,  because  the 
appropriate  dermal  toxicity  endpoints 
for  sethoxydim  were  not  identified,  and 
because  inhalation  is  considered 
negligible  for  post-application  exposure, 
only  the  following  post-application 
exposure  scenarios  were  assessed: 


1.  Incidental  non-dietary  ingestion  of 
pesticide  residues  on  lawns  from  hand- 
to-mouth  transfer. 

2.  Incidental  non-dietary  ingestion  of 
residues  from  object-to-mouth  activities 
(pesticide-treated  turfgrass). 

3.  Incidental  non-dietar>'  ingestion  of 
soil  (base  of  pesticide-treated 
ornamentals). 

Post-application  exposures  from 
various  activities  following  lawn 
treatment  are  considered  to  be  the  most 
common  and  significant  in  residential 
settings. 

The  exposure  via  incidental  non- 
dietary  ingestion  involving  other  plant 
material  (i.e.,  resulting  from  children's 
handling  of  treated  ornamentals)  may 
occur  but  is  considered  negligible. 

The  exposure  and  risk  estimates  for 
the  three  residential  exposure  scenarios 
are  assessed  for  the  day  of  application 
(day  "0")  because  it  is  assumed  that 
toddlers  could  contact  the  lawn 
immediately  after  application.  On  the 
day  of  application,  it  was  assumed  that 
5%  of  the  application  rate  is  available 
from  the  turf  grass  as  transferrable 
residue  (20%  for  object-to-mouth 
activities).  Intermediate-term  exposure 
is  also  expected  (up  to  6  months) 
because  reapplications  are  not  limited, 
and  may  be  necessary  to  continue 
suppression  of  grass.  The  application 
rates  used  for  turf  and  ornamental 
gardens  are  0.33  and  0.49  lb  active 
ingredient  acres  (ai/A)  respectively. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
sethoxydim  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
sethoxydim  and  any  other  substances 
and  sethoxydim  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  sethoxydim  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 


chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  will  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  .safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
EPA  determined  that  there  are  no 
residual  uncertainties  for  prenatal  and/ 
or  postnatal  toxicity  based  on  the 
following: 

i.  There  was  evidence  of  qualitative 
susceptibility  in  the  developmental  rai 
study  with  the  occurrence  of  more 
severe  effects  in  the  fetuses  (tail 
abnormalities  and  delayed  ossification) 
than  the  maternal  animals  (clinical  signs 
of  neurotoxicity).  Tail  abnormalities 
were  also  seen  in  the  Fla  and  Fib 
offspring  of  the  2-generation 
reproduction  rat  study.  However,  the 
degree  of  concern  is  low  for  the  fetal 
effects  in  the  developmental  rat  study 
since  the  fetal  anomalies  were  seen  only 
at  the  high  dose  650  mg/kg/day  which 
is  close  to  the  Limit  Dose  (LTD)  (1.000 
mg/kg/day).  They  were  seen  in  the 
presence  of  maternal  toxicity  (clinical 
signs  of  neurotoxicity)  and  clear 
NOAELs/LOAELs  w^re  established  for 
maternal  and  developmental  toxicities. 

ii.  Evidence  of  quantitative 
susceptibility  was  indicated  in  the  2- 
generation  reproduction  rat  study,  by  a 
slightly  higher  decrease  (11-13%)  in  the 
body  weights  of  offspring  during 
lactation  as  compared  to  an  8-10% 
decrease  in  the  body  weights  of  the 
parental  animals.  Agciin,  the  degree  of 
concern  is  also  low  for  the  2-generation 
reproduction  rat  study  since  the  LOAEL 
for  offspring  toxicity  is  based  on  a 
conservative  determination  of  a  minimal 
response  in  pup  body  weight 
decrements  at  the  same  dose  that  also 
caused  decreases  in  body  weights  in  the 
parental  animals. 
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iii.  The  developmental  toxicity  study 
in  the  rabbits  did  not  exhibit  either 
quantitative  or  qualitative  susceptibility. 

3.  Conclusion.  Exposure  data  for 
sethoxydim  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
toxicity  data  base,  however,  is  not 
complete.  Due  to  evidence  of 
developmental  (Tail]  abnormalities  in 
the  rat  developmental  and  reproductive 
studies,  EPA  has  required  submission  of 
subchronic  and  developmental 
neurotoxicity  studies.  After  reviewing 
the  data  base,  EPA  concluded  that  there 
was  not  a  reliable  basis  for  establishing 
an  additional  safety  factor  for  the 
protection  of  children  at  a  value 
different  than  the  statutory  default  of 
lOX.  Accordingly,  EPA  has  retained  the 
additional  lOX  FQPA  safety  factor  in  the 
form  of  a  Data  base  Uncertainty  Factor. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 


A  DWLQC 
toxic  en 


df  oint, 


a  pesticide's  concentration  in  drinking 
water  in  li  ;ht  of  total  aggregate  exposure 
to  a  pestic  de  in  food  and  residential 
uses.  In  ca  culating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptabla  exposure  (i.e.,  the  PAD)  is 
available  f  sr  exposure  through  drinking 
water  [e.g.  allowable  chronic  water 
exposure  ( mg/kg/day)  =  cPAD  -  (average 
food  +  res  dential  exposure)].  This 
allowable  sxposure  tbrough  drinking 
water  is  u|ed  to  calculate  a  DWLOC. 

will  vary  depending  on  the 
,  drinking  water 
n,  and  body  weights.  Default 
s  and  consumption  values 

U.S.  EPA  Office  of  Water 
calculate  DWLOCs:  2  L/70 
4iale),  2L/60  kg  (adult  female), 
kg  (child).  Default  body 
drinking  water 
n  values  vary  on  an 
basis.  This  variation  will  be 
account  in  more  refined 
evel  and  quantitative 
v|ater  exposure  assessments.  . 
opulations  will  have  different 
Generally,  a  DWLOC  is 
for  each  type  of  risk 
used:  Acute,  short-term, 
term,  chronic,  and  cancer. 
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Table  3.— Aggregate  Risk  As  sessment  for  Acute  Exposure  to  Sethoxydim 


for  surface  water  and 
are  less  than  the 


calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  himian  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  Eire  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  sethoxydim  will 
occupy  52%  of  the  aPAD  for  the  U.S. 
population,  92%  of  the  aPAD  for 
children  aged  1-2  and  92%  of  the  aPAD 
for  children  aged  3-5.  In  addition,  there 
is  potential  for  acute  dietary  exposure  to 
sethoxydim  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  3: 


Population  Subgroup 


aPAD  (mg/ 
kg) 


Acute  Food 

Exp  mg/kg/ 

day 


Surface 

Water  EEC 

(ppb)' 


Ground 

Water  EEC 

(ppb)' 


Acute 

DWLOC 

(ppb)- 


General  U.S.  population 


0.18 


0.096 


100 


1.0 


2,940 


Children  1-2  years 


0.18 


0.165 


100 


1.0 


150 


Children  3-5 -years 


0.18 


0.165 


100 


1.0 


152 


'  Tfie  crop  producing  the  highest  risk  level  y/as  used. 

-  Chronic  DWL0C(ng/L)  =  maximum  chronic  water  exposilre  (mg/kg/day)  x  body  weight  (kg)  water  consumption  (L)  x  10'  mg/\ig. 


a 


2.  Chronic  risk.  Using  the  exposure  for  infants 

assumptions  described  in  this  unit  for  pattern, 

chronic  exposure,  EPA  has  concluded  residues 

that  exposure  to  sethoxydim  from  food  In  additioi  i 

will  utilize  24%  of  the  cPAD  for  the  chronic  d 

U.S.  population,  and  75%  of  the  cPAD  in  drinkii^ 


<1  year  old.  Based  on  the  use 

cl  ronic  residential  exposure  to 

"sethoxydim  is  not  expected. 

,  there  is  potential  for  . 

i  Btary  exposure  to  sethoxydim 

water.  After  calculating 


DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  4: 


Table  4.—  Aggregate  Risk  Assessmeiit  for  Chronic  (Non-Cancer)  Exposure  to  Sethoxydim. 


Population  Subgroup 

cPAD  (mg/kg) 

Chronic  Food 

Exp  mg/kg/ 

day 

Surface 

Water  EEC 

(ppb)' 

Ground 

Water  EEC 

(ppb)' 

Chronic 

DWLOC 

(ppb)2 

General  U.S.  population 

0.014 

0.0038 

20 

1.0 

'        358 

Infants  (<1  year) 

0.014 

0.0105 

20 

1.0 

35.3 

'  The  crop  producing  the  highest  level  was  used. 

-  Chronic  DWLOC  (^g/L)  =  (maximum  chronic  water  exposure  (mg/kg/day)  x  body  weight  (kg)]  ^  [water  consumption  (L)  x  10-'  mg/jig.] 
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3.  Short-term  risk  (1-30  days).  Short- 
term  aggregate  exposure  takes  into 
account  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Sethoxydim  is  currently  registered  for 
uses  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  sethoxydim. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 


exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  greater  than 
1 ,000  for  all  exposure  scenarios  in 
children  aged  1-2  years,  which  includes 
oral  hand-to-mouth,  oral  object-to- 
mouth  and  soil  ingestion.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses. 
Short-term  aggregate  risk  assessments 
were  not  calculated  for  adult  handlers 
because  oral  and  inhalation  endpoints 
lack  a  common  toxicity  endpoint.  The 


children  1-2  years-of-age  scenario  was 
chosen  because  it  was  the  highest 
estimated  food  exposure  and  thus,  also 
protective  of  children  3-5  years  of  age. 
In  addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  sethoxydim  in 
ground  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Sethoxydim 


Population  Subgroup 


Children  1-2  years  old 


Target  MOE 


1,000 


Target  Max- 
imum Expo- 
sure' (mg^g/ 
day) 


Surface 

Water  EEC- 

(PPb) 


Ground 

Water  EEC= 

(PPb) 


Sfrort-Term 

DWLOC 

(PPb) 


0.18 


20 


1 


1,650 


^  Target  Maximum  Exposure  =  NOAELVTarget  MOE. 
-  Estimate  for  the  highest  use  rate  was  chosen. 


4.  Intermediate-term  risk  (.1-6 
months).  Intermediate-term  aggregate 
exposure  takes  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level). 

Sethoxydim  is  currently  registered  for 
use(s)  that  could  result  in  intermediate- 
term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  sethoxydim. 


Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposiu-es 
aggregated  result  in  aggregate  MOEs  of 
greater  than  1 ,000  for  all  exposure 
scenarios  in  children  aged  1-2  years 
old,  which  includes  oral  hand-to-mouth, 
oral  object-to-mouth  and  soil  ingestion. 
These  aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses. 
Intermediate  term  aggregate  risk 
assessments  were  not  calculated  for 


adult  handlers  because  oral  and 
inhalation  endpoints  lack  a  common 
toxicity  endpoint.  The  children  1-2 
years-  of  —age  scenario  were  chosen 
because  it  was  the  highest  estimated 
food  exposure  and  thus,  also  protective 
of  children  3-5  years  of  age.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  6: 


TABLE  6.— Aggregate  Risk  Assessment  for  Intermediate-Term.  Exposure  to  Sethoxydim 


Population  Subgroup 

Target  MOE 

Target  Max- 
imum Expo- 
sure' (mg/kg/ 
day) 

Surface 

Water  EEC- 

(ppb) 

Ground 

Water  EEC 

(PPb) 

Intermediate- 
Term 
DWLOC 
(PPb) 

Children  1-2  years  old 

1,000 

0.046 

20 

1 

330 

'Target  Maximum  Exposure  =  NOAEL/Target  MOE. 
^Estimate  for  the  highest  use  rate  was  chosen. 


5.  Aggregate  cancer  risk  for  U.S. 
population.  Sethoxydim  is  not  expected 
to  pose  a  cancer  risk  because  no 
evidence  of  carcinogenicity  was  found 
in  adequate  animal  tests  in  two  different 
species. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  sethoxydim 
rfesidues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas-liquid  chromatography  with  flame 
photometric  detection  (GLC/FPD)  in  the 
sulfur  mode)  is  available  [BASF 
Wyandotte  Corporation's  (BWC's) 
Method  No.  30,  3/15/82;  MRID 
44864501;  Method  I,  PAM  II]  to  enforce 
the  tolerance  expression  in  plant  and 
livestock  commodities. 


B.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits  or 
tolerances  for  sethoxydim  on 
lingonberry,  juneberry,  salal,  or 
safflower.  Therefore,  international 
harmonization  is  not  an  issue  for  the 
proposed  uses  of  sethoxydim  on 
lingonberry,  juneberry,  salal,  pistachio, 
or  safflower. 

There  are  no  Codex  or  Mexican 
maximum  residue  limits  or  tolerances  • 
for  sethoxydim  on  sweet  com.  There  is 
a  Canadian  tolerance  on  com  of  0.5  ppm 
for  sethoxydim  and  metabolites 
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containing  the  cyclohex-2-enone  moiety 
expressed  as  sethbxydim.  The  tolerance 
for  the  proposed  use  of  sethoxydim  on 
sweet  corn  is  not  being  harmonized 
with  the  Canadian  tolerance  luitil  the 
Agency  can  revise  its  risk  assessment  to 
evaluate  the  risks  of  the  harmonization 
with  the  Canadian  tolerance. 

C.  Conditions 

As  a  condition  of  registration,  the 
registrant  must  submit: 

1.  Residue  chemistry-  i.  To  support 
the  proposed  use  on  safflower,  storage 
stability  data  for  sethoxydim,  MSO,  and 
5-OH-MS02  in  safflower  oil  (or  another 
oil)  stored  frozen  for  1  year  are  needed 
since  storage  stability  data  for 
sethoxydim  residues  in  oil  have  not- 
previously  been  submitted. 

ii.  As  recommended  in  OPPTS 
d60.1500,  five  Held  trials  are  required 
for  saHlower,  with  suggested 
distribution  in  Region  7  (two  Trials)  and 
Region  10  (three  Trials).  Four  studies, 
which  were  conducted  in  1988,  were 
submitted  from  Region  10  (one  study), 
Region  5  (two  studies),  and  Region  7 
(one  study).  EPA  has  determined  that 
two  additional  studies  from  Region  10 
must  be  submitted. 

-  2.  Toxicology,  i.  Subchronic 
neurotoxicity  study — rat. 

ii.  Developmental  neurotoxicity  study 
(DNT)— rat. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  the  combined  residues  of 
sethoxydim,  (2-[l-(ethoxyimino)butyll- 
5-[2-{ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide),  in 
or  on  com;  sweet,  kernels  plus  cob  with 
husk  removed  at  0.4  parts  per  million 
(ppm);  com,  sweet,  forage  at  3.0  ppm; 
com,  sweet,  stover  at  3.5  ppm; 
lingonberry  at  5.0  ppm;  juneberry  at  5.0 
ppm;  milk  at  0.5  ppm;  cattle,  meat 
byproducts  at  1.0  ppm;  goat,  meat 
byproducts  at  1.0  ppm;  hog,  meat 
byproducts  at  1.0  ppm;  horse,  meat 
byproducts  at  1.0  ppm;  sheep,  meat 
byproducts  at  1.0  ppm;  pistachio  at  0.2 
ppm;  safflower  at  15.0  ppm  and  salal  at 
5.0  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 

-  regulation  and  may  also  request  a 
hearing  on  those  objections.  EPA's 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 


reflect  the 
FFDCA  by 
to  use  thosfe 
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The  new 
provides 
for  person 
for  an  exe 
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provided 
409  of  the 
for  filing 
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imendments  made  to  the 
the  FQPA,  EPA  will  continue 
procedures,  with 
adjustments,  imtil  the 
1  nodifications  can  be  made. 
S(  ction  408(g)  of  the  FFDCA 
ei  isentially  the  same  process 
to  "object"  to  a  regulation 
ion  from  the  requirement 
issued  by  EPA  under  new 
of  FFDCA,  as  was 
the  old  sections  408  and 
FDCA.  However,  the  period 

ions  is  now  60  days, 
30  days. 
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Do 
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You  mu4t 
request  a 
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provided 
178.  To 
you  must 
bPP-2003 
the  first 
requests  m|ist 
mailed  or 
on  or  befode 

1.  Filing\fh 
must 

the  regulation 
grounds  fo 
178.25).  If 
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on  such 
evidence 
CFR  178.2 
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40  CFR 
informatioh 
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confidenti 
by  EPA  wi 

Mail 
the  Hearinfc 


/  Need  to  Do  to  File  an 
Request  a  Hearing? 


Environm«  ntal 
Pennsylva  lia 
DC  20460-  0001 
your  reque  st 
Clerk  in 
Jefferson 
The  Office 
from  8  a 
Friday,  exi 
telephone 
Hearing 

2.  Tolerance 
an  object 
must  also 
CFR  180. 


file  your  objection  or 
hearing  on  this  regulation  in 
with  the  instructions 
this  unit  and  in  40  CFR  part 
proper  receipt  by  EPA, 
i  ientify  docket  ID  number 
0315  in  the  subject  line  on 
of  your  submission.  All 
be  in  writing,  and  must  be 
livered  to  the  Hearing  Clerk 
November  28,  2003. 
e.  request.  Your  objection 
the  specific  provisions  in 
that  you  object  to,  and  the 
the  objections  (40  CFR 
hearing  is  requested,  the 
must  include  a  statement  of 
issues(s)  on  which  a  hearing 
the  requestor's  contentions 

and  a  summary  of  any 
ied  upon  by  the  objector  (40 

Information  submitted  in 
with  an  objection  or  hearing 
y  be  claimed  confidential  by 
part  or  all  of  that 
as  CBI.  Information  so 
not  be  disclosed  except  in 
with  procedures  set  forth  in 
2.  A  copy  of  the 
that  does  not  contain  CBI 
ufcmitted  for  inclusion  in  the 
.  Information  not  marked 
I  may  be  disclosed  publicly 
hout  prior  notice, 
written  request  to:  Office  of 
Clerk  (1900C), 

Protection  Agency,  1200 
Ave.,  NW.,  Washington, 
You  may  also  deliver 
to  the  Office  of  the  Hearing 
104,  Crystal  Mall  #2,  1921 
Ejavis  Hwy.,  Arlington,  VA. 
of  the  Hearing  Clerk  is  open 
to  4  p.m.,  Monday  through 
ludihg  legal  holidays.  The 
lumber  for  the  Office  of  the 
is (703)  603-0061. 
fee  payment.  If  you  file 
or  request  a  hearing,  you 
)ay  the  fee  prescribed  by  40 
i)  or  request  a  waiver  of  that 
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fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsbiugh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authori:$ed  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0315,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  th»- 
material  submitted  shows  the  following: 
There  is  a  genuine  smd  substantial  issue 
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of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  w  luld,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the . 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  fustics  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  cire 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entiUed 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  oJ  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
'67249,  November  6;  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  i]  e 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  Hoi  se  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  liBO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  September  23.  2003. 

Debra  Edwards, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

■  2.  Section  180.412  is  amended  as 
follows: 

■  i.  In  the  table  to  paragraph  (a)  by 
revising  the  entries  for  cattle,  meat 
byproducts;  com,  sweet,  kernel  plus  cob 
with  husks  removed:  goat  meat 
byproducts;  hog,  meat  byproduct;  horse, 
meat  byproduct;  milk;  and  sheep,  meat 
byproduct,  and  by  alphabetically  adding 
the  commodities  com,  sweet,  forage; 
com  sweet,  stover,  juneberry; 
lingonberry;  pistachio;  salal;  and 
safflower. 

■  ii.  By  removing  the  text  from  paragraph 
(b)  and  reserving  the  paragraph 
designation  and  heading. 

■  The  amended,  added,  and  revised 
portions  of  §  180.412  read  as  follows;    j 

§180.412    Settioxydim;  tolerances  for 
residues. 

(a)*    •    * 

1 1 

Parts  Der     I    Expiration/ 
Commod.ty  ^^^^^         Revo«^t.on 

Date 


Cattle,  meat  by- 
products   


Com,  sweet, 
age  

Com,  sweet, 
kerenel  plus 
cob  with 
husks  re- 
moved   


for- 


1.0 


3.0 


0.4 


None 


None 


None 
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Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Com,  sweet  sto- 
ver   

•                             • 

3.5 

* 

None 

• 

Goat,  meat  by- 
products   

1.0 

•                              • 

None 

Hog,  meat  t)y- 
products  : 

1.0 

*                         • 

None 

• 

Horse,  meat  by- 
products   

•                           * 

1.0 

•                     • 

None 

» 

Junet>erry 

•                              • 

5.0 

•                              • 

None 

• 

Lingonberry 

5.0 

None 

* 

Milk 

•                              • 

0.5 

♦                              * 

None 

• 

Pistachio  

•                           • 

■      0.2 

•                              * 

None 

Salal 

Saffiower 

•                           • 

5.0 

15.0 
• 

None 
None 

Sheep,  meat  by- 
products   

1.0 

None 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

***** 

[FR  Doc.  03-24562  Filed  9-26-03;  8:45  am) 

BiLUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0256;  FRL-7328-8] 

Indian  Meal  Moth  Granulosis  Virus; 
Exemption  from  the  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule.  , 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  Indian  Meal 
Moth  Granulosis  Virus  (IMMGV)  in  or 
on  aU  food  commodities  when  applied/ 
used  in  accordance  with  approved  label 
rates  and  good  agricultural  practices. 
AgriVir,  LLC  submitted  a  petition  to 
EPA  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 


require:  nent 


(FQPA) 
the 

regulation 
establish  a 
for  residual ; 


requesting  an  exemption  from 
of  a  tolerance.  This 
I  iliminates  the  need  to 
maximum  permissible  level 
of  IMMGV. 


DATES:  Thi 

September 

requests  foi 

docket 

2003-0256 

before 


regulation  is  effective 
29,  2003.  Objections  and 
hearings,  identified  by 
tification  number  OPP- 
must  be  received  on  or 
November  28,  2003. 


ADORESSESi  Written  objections  and 
hearing  rec  uests  may  be  submitted 
electronica  ly,  by  mail,  or  through  hand 
delivery/cc  urier.  Follow  the  detailed 
instruction  >  as  provided  in  Unit  IX.  of 
the  SUPPLEMENTARY  INFORMATION. 


Cdle, 
Pre 


FOR  FURTHER 

Leonard 

Pollution 

Office  of 

Env 

Pennsy 

DC 

(703) 305- 

coie 


INFORMATION  CONTACT: 

Biopesticides  and 
evention  Division  (751 IC), 
Pesticide  Programs, 
ironmeital  Protection  Agency,  1200 

vai  ia  Ave.,  NW.,  Washington, 
20460- )001:  telephone  number: 

!i412;  e-mail  address: 
leonai  d@epa.gov. 


SUPPLEMEN  FARY  INFORMATION: 


L  General 


nformation 


A.  Does  thi ;  Action  Apply  to  Me? 


You  may 
this  action 
producer, 
pesticide 
affected 
not  limitec 

•  Crop 
• 

112) 

•  Food 
311) 


be  potentially  affected  by 
if  you  are  an  agricultural 
i  3od  manufacturer,  or 
n  lanufacturer.  Potentially 
eniities  mav  include,  but  are 
to: 

jroduction  (NAICS  code  111) 
Anin^l  production  (NAICS  code 

manufacturing  (NAICS  code 


ist:  ng 


code  3253 

This 
exhaustive 
for  readers 
affected  by 
entities  no 
be  affected 
Industrial 
(NAICS) 
assist  you 
whether 


thi 


IB: 


certam  entities 
questions 
this  action 
the  person 
INFORMATIdN 


Pestic  ide  manufacturing  (NAICS 


is  not  intended  to  be 
but  rather  provides  a  guide 
regarding  entities  likely  to  be 
this  action.  Other  types  of 
listed  in  this  unit  could  also 
The  North  American 
Classification  System 

es  have  been  provided  to 
i  ind  others  in  determining 
s  action  might  apply  to 

If  you  have  any 
garding  the  applicability  of 
to  a  particular  entity,  consult 
listed  under  FOR  FURTHER 
CONTACT. 


ccd 


B.  How  Catt  I  Get  Copies  of  this 
Document  md  Other  Related 
Informatio  i? 

1.  Dockt  t.  EPA  has  established  an 
official  pu  ilic  docket  for  this  action 
under  doc  et  identification  (ID)  number 
OPP-2003  -0256.  The  official  public 
docket  con  sists  of  the  documents 


specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
tbe  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
"Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119,    ' 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/cfrhtmI 
_00/TitIe  _40/40cfrl80   00. html,  a  beta 
site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the' system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  July  30, 
2003  (68  FR  447804)  (FRL-7319-7), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a(e),  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  tolerance  petition  (PP  3F6736) 
by  AgriVir,  LLC,  1901  L  Street,  NW., 
Suite  250,  Washington,  DC  20036.  This 
notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner 
AgriVir,  LLC.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.1218  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  IMMGV. 

III.  Risk  Assessment 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
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"safe."  Section  408(c)(2)(A)(ii)  of  the 
FFDCA  defines  "safe  "  to  mean  that 
"there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  ail  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section  408  of 
the  FFDCA  (b)(2)(C)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  "ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.  ..."  Additionally, 
section  408(b)(2)(D)  of  the  FFDCA 
requires  that  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occiu-  as  a  result  of 
pesticide  use  in  residential  settings. 

rV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Based  on  the  toxicology  data  cited 
and  the  limited  exposure  to  humans  and 
domestic  animals,  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  IMMGV  to  the 
U.S.  population  including  infants  and 
children  to  residues  of  IKd^GV  when 
used  as  viral  pest  control  agent  to 
control  the  Indian  Meal  Moth  on  all 
food  commodities.  This  includes  all 
anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  based  on  the 
long  history  of  research,  use  and  safety 
of  testing  baculoviruses  which  is 
documented  in  the  public  scientific 
literatiu-e  (Refs.  1-5).  IMMGV  is  a 


naturally  occurring  organism  to  which 
some  environmental  and  dietary 
exposure  is  likely  to  be  conunon  for 
most  individuals.  The  conclusion  of 
safety  is  further  supported  by  the  lack 
of  toxic  or  pathogenic  effects  on  test 
animals  at  high  doses  (data  submitted 
by  the  registrant,  MRID  numbers 
453070-01,  450662-07.  and  450662- 
08).  Baculoviruses  have  been  described 
in  the  scientific  literature  for 
approximately  40  years.  In  addition  to 
their  natural  occurrence,  these  viruses 
have  a  long  history  of  safe  use  as 
bioinsecticides.  Baculoviruses  have 
been  studied  extensively  in  both 
laboratory  and  field  experiments,  which 
have  shown  that  the  virus  host  range  is 
limited  to  arthropods.  IMMGV  has  been 
shown  to  be  ver>'  restricted  in  its  insect 
host  range.  No  toxicological  or 
pathogenic  effects  produced  by  the 
baculovinis  itself,  have  been  observed 
in  mammals,  birds,  fish  or  plants.  The 
lack  of  mammalian  toxicity  at  high 
levels  of  exposure  to  IMMGV 
demonstrates  the  safety  of  the  product  at 
levels  well  above  maximum  possible 
exposure  levels  anticipated  in  the  crops. 
There  has  been  a  significant  amoimt  of 
research  performed  on  baculoviruses 
and  numerous  scientific  references  are 
available  which  describe  the  biology  of 
these  viruses,  Iheir  host  range,  and  their 
mode  of  action.  Toxicity  studies 
submitted  in  support  of  this  tolerance 
exemption  include  the  following: 

1.  Acute  oral  toxicity/pathogenicity 
(453070-01).  Thirteen  male  (254-321 
grams  (g))  and  13  female  (160-208g) 
albino  rats  were  divided  into  three 
groups  and  treated  with  0.1  milliliter 
(mL)  of  the  test  substance.  Treatment 
was  administered  by  oral  gavage  with  at 
least  1  X  108  viral  particles  per  animal. 
No  deaths  occurred  in  any  of  the  test 
animals.  Other  than  diarrhea  during  the 
first  few  hours  following  dosing,  there 
were  no  other  apparent  clinical 
symptoms.  Based  upon  the  defta  there 
were  no  significant  adverse  effects 
reported  upon  doses  of  at  least  1  x  10^ 
viral  capsules.  The  toxicity  category  was 
deemed  Toxicity  Category  IV. 

2.  In  vitro  mammalian  cell  viral 
infeciivity  in  mammalian  cells  (450662- 
08).  Human  WI-38  and  WSl  cell 
cultures  and  African  green  monkey  CV- 
1  cell  cultures  were  exposed  to  1  x  10^ 
units  of  the  test  substance.  The  cell 
cultures  were  observed  daily  for  21  days 
following  inoculation  for  virus  induced 
cytopathic  effects.  The  test  {^reparation 
was  shown  to  be  highly  infectious  and 
cytopathic  to  the  target  Plodia 
interpunctella  larva.  No  differences 
were  seen  between  the  virus  treated  nor 
the  solvent  treated  control  cell  cultures 
with  respect  to  any  cytopathic  endpoint 


at  any  time  post-inoculation.  Based  on 
the  data,  there  was  no  evidence  that  the 
virus  could  infect  any  of  the  three 
mammalian  cell  lines. 

3.  In  vitro  mammalian  cell  viral 
induced  cytotoxicity  (450662-07). 
Human  WI-38  and  WSl  cell  cultures 
and  Afiican  green  monkey  CV-1  cell 
cultures  were  exposed  to  1  x  10^  units 
of  IMMGV  technical  (IMMGV)  for  1 
hour.  The  cell  cultures  were  then 
washed,  refed  with  virus-free  medium, 
incubated  for  8  days,  fixed,  stained  and 
the  number  of  colonies  counted.  The 
test  preparation  was  shown  to  be  highly 
infectious  and  cytopathic  to  the  target 
Plodia  interpunctella  larva  although 
analysis  determined  that  the  actual 
number  of  viral  capsules  used  was  only 
42%  of  the  target  value.  No  differences 
were  seen  between  the  virus  treated  and 
the  solvent  treated  control  cell  cultures 
with  respect  to  cloning  efficiency  in  any 
of  the  three  cell  lines.  Based  on  die  data, 
there  was  no  evidence  that  the  test 
substance  was  cytotoxic  to  any  of  the 
three  mammalian  cell  lines. 

4.  Acute  eye  irritation  (450662-09). 
The  test  substance  was  instilled  in  the 
eyes  of  four  males  and  two  female  adult 
New  Zealand  albino  rabbits  at 
approximately  0.04  g/eye  (-7.14  x  10« 
viral  capsules).  Animals  were 
acclimated  for  11  days  and  before 
treatment  their  eyes  were  checked  for 
normalcy  using  ophthalmic  fluorescein 
and  an  ultraviolet  (UV)  lamp.  The  right 
eye  of  each  animal  was  treated  and  the 
other  eye  served  as  a  control.  No  deaths 
occurred.  Clinical  signs  noted  included 
conjunctivitis,  corneal  opacity  and  iritis, 
all  of  which  cleared  within  4  days  of 
treatment.  The  toxicity  from  this  study 
was  deemed  Toxicity  Category  TV. 

5.  Data  waivers.  Data  waivers  were 
requested  for  the  following  studies: 

i.  Acute  dermal  toxicity.  This  study    - 
was  waived  based  upon  the  lack  of 
toxicity  in  animals  dosed  orally 
(453070-01)  and  more  importantly  cells 
inoculated  with  viral  pest  control  agent 
(450662-07  and  450662-08).  Cell 
cultiu^  infectivity  and  cytoxicity  assays 
demonstrated  that  there  were  no  toxic 
effects  to  mammalian  cell  Unes  (human 
lung,  human  endothelial  and  primate 
renal  cell  lines)  when  innoculated  with 
doses  of  IMMGV.  Cell  culture  assays 
provide  valuable  information  on  the 
ability  of  the  viral  pest  control  agent  to 
infect,  replicate  in,  transform  or  cause 
toxicity  in  mammalian  cell  lines.  Thus, 
this  assay  is  the  most  likely  indicator  of 
evaltiating  the  toxicity  of  a  viral  pest 
control  agent.  Unlike  the  oral,  dermal 
and  inhalation  routes  of  exposure,  these 
barriers  (exposure  conditions)  do  not 
exist  in  cell  culture  assays  as  the  host 
cell  is  completely  exposed,  thus. 
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providing  a  higher  exposure  scenario 
(for  exposure  of  body  tissues,  organs 
and  systems).  Cell  culture  studies  which 
demonstrate  no  toxicity  to  mammalian 
cell  lines  upon  inoculation  with  the 
viral  pest  control  agent  can  therefore  be 
used  as  an  indicator  in  determining  the 
probability  of  toxicity  to  the  viral  pest 
control  agent  via  other  routes  of 
exposure  (oral,  dermal,  inhalation). 
Therefore,  this  evaluation  criteria  along 
with  the  data  submitted  (referenced 
above)  and  the  long  history  of  safe  use 
of  baculoyiruses  provided  the  Agency 
with  a  scientific  rationale  to  waive  the 
requirement  for  an  acute  dermal  toxicity 
study.  In  addition,  the  IMMGV  is  a 
characteristically  large  molecular  entity 
and  is  therefore  unable  to  penetrate 
intact  skin.  However,  in  the  unlikely 
event  that  viral  penetration  does  occin 
through  contact  with  broken  skin,  the 
studies  submitted  by  the  registrant  have 
demonstrated  alack  of  toxicity/ 
pathogenicity  and  infectivity  associated 
with  IMMGV. 

ii.  i4cute  inhalation  toxicity.  This 
study  was  waived  based  upon  the  lack 
of  toxicity  in  animals  dosed  orally 
(453070-01)  and,  more  importantly  cells 
inoculated  with  the  viral  pest  control 
agent  (450662-07  and  450662-08).  Cell 
culture  infectivity  and  cytoxicity  assays 
demonstrated  that  there  were  no  toxic 
effects  to  mammalian  cell  lines  (human 
lung,  human  endothelial  and  primate 
renal  cell  lines)  when  infected  with 
doses  of  IMMGV.  Cell  culture  assays 
provide  valuable  information  on  the 
ability  of  the  viral  pest  control  agent  to 
infect,  replicate  in,  transform  or  cause 
toxicity  in  mammalian  cell  lines.  Thus, 
this  assay  is  the  most  likely  indicator  of 
evaluating  the  toxicity  of  a  viral  pest 
control  agent.  Unlike  the  oral,  dermal 
and  inhalation  routes  of  exposure,  these 
barriers  (exposure  conditions]  do  not 
exist  in  cell  culture  assays  as  the  host 
cell  is  completely  exposed  thus 
providing  a  higher  exposure  scenario 
(for  exposure  of  body  tissues,  organs 
and  systems).  Cell  culture  studies  which 
demonstrate  no  toxicity  to  mammalian 
cell  lines  upon  infection  with  the  viral 
pest  control  agent  can  therefore  be  used 
as  an  indicator  in  determining  the 
probability  of  toxicity  to  the  viral  pest 
control  agent  via  other  routes  of 
exposure  (oral,  dermal  and  inhalation). 
Therefore,  this  evaluation  criteria  along 
with  the  data  submitted  (referenced 
above)  and  the  long  history  of  safe  use 
of  baculoviruses  provided  the  Agency 
with  a  scientific  rationale  to  waive  the 
requirement  for  an  acute  inhalation 
toxicity  study.  In  addition,  the  product 
labeling  includes  precautionary 
language  for  the  pesticide  handler  to  use 


a  dust  mask  as  a  further  measure  of 
safety. 

iii.  Prim  try  dermal  irritation.  This 
study  was  waived  based  upon  the  lack 
of  toxicity  in  animals  dosed  orally 
(453070-0  I)  and,  more  importantly  cells 
inoculated  with  viral  pest  control  agent 
(450662-0  '  and  450662-08).  Cell 
culture  inf  jctivity  and  cytoxicity  assays 
demonstra  ed  that  there  were  no  toxic 
effects  to  n  lammalian  cell  lines  (human 
lung,  humi  m  endothelial  and  primate 
renal  cell  1  nes)  when  infected  with 
doses  of  INIMGV.  Cell  culture  assays 
provide  valuable  information  on  the 
ability  of  tke  viral  pest  control  agent  to 
infect;  repi  icate  in,  transform  or  cause 
toxicity  in  mammalian  cell  lines.  Thus, 
this  assay  :  s  the  most  likely  indicator  of 
evaluating  the  toxicity  of  a  viral  pest 
control  ag(  nt.  Unlike  the  oral,  dermal 
and  inhala  ion  routes  of  exposure,  these 
barriers  (ej  posure  conditions)  do  not 
exist  in  eel  culture  assays  as  the  host 
cell  is  completely  exposed  thus 
providing  a  higher  exposure  potential 
(for  exposv  re  of  body  tissues,  organs 
and  systen  s).  Cell  culture  studies  which 
demonstra  e  no  toxicity  to  mammalian 
cell  lines  u  pon  infection  with  the  viral 
pest  contrc  1  agent  can  therefore  be  used 
as  an  indie  ator  in  determining  the 
probability  of  toxicity  to  the  viral  pest 
control  age  nt  via  other  routes  of 
exposure  ( )ral,  dermal  and  inhalation). 
Therefore,  this  evaluation  criteria  along 
with  the  d  ita  submitted  (referenced 
above)  anc  the  long  history  of  safe  use 
of  baculov  ruses  provided  the  Agency 
with  a  scie  titific  rationale  to  waive  the 
requiremei  it  for  an  aCute  dermal  toxicity 
study.  In  a  idition,  the  product  labeling 
includes  p  -ecautionary  language  for  the 
pesticide  h  andler  to  wear  gloves  as  a 
further  me  isure  of  safety. 

iv.  Uten  ture  citations  (450662-06). 
Informatio  i  from  the  open  scientific 
literature  1  as  been  cited  in  support  of 
the  relativ(  i  safety  and  lack  of 
mammalian  toxicity  associated  with 
baculoviruses,  including  the  IMMGV. 
The  IMMQV  is  very  host-specific,  it 
does  not  infect  any  host  other  than  the 
Indian  meal  moth  larvae  and  does  not 
cross-infedt  any  Lepidopteran  or  other 
insect.  Tha  range  for  the  insect  host  is 
worldwida.  Studies  listed  in  the 
literature  rpview  provide  information  on 
the  life  cytfle  and  mode  of  action  of 
IMMGV  su  ch  that  it  acts  by 
pathogenic  ity,  not  a  toxic  mechanism.  It 
presents  n )  hazard  potential  to 
mammals  md  non-target  species. 


V.  Aggreg^ti 
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available  information 
concemin|  exposures  from  the  pesticide 


residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1 .  Food.  Because  baculoviruses  are 
naturally  occmring  organisms,  there  is  a 
great  likelihood  for  previous  exposure 
for  most,  if  not  all  individuals.  To  date, 
there  have  been  no  reports  of  any 
hypersensitivity  incidents  or  reports  of 
any  known  adverse  reactions  resulting 
fix)m  exposure  to  IMMGV.  The  amount 
of  product  used  will  result  in  a 
negligible  increase,  if  any,  of  vifus 
exposure.  In  addition,  even  if  there  is  a 
significant  increase  in  exposure  to  the 
virus,  the  toxicity  studies  submitted  by 
the  registrant  along  with  the  extensive 
reports  in  the  scientific  literatiu^ 
indicating  the  safety  of  the  viruses, 
suggest  that  there  should  not  be  any 
additional  risk  of  adverse  effects  due  to 
exposure  to  IMMGV. 

2.  Drinking  water  exposure.  Because 
of  the  use  site  and  amount  of  product 
that  will  be  applied,  potential  non- 
occupational exposmes  in  drinking 
water  is  negligible.  Currently,  there  Eire 
no  reports  which  show  that  IMMGV  has 
been  found  in  any  drinking  water. 
Baculoviruses  occur  naturally  in  soil 
and  there  is  a  low  likelihood  that  they 
would  survive  passage  through  the  soil 
to  reach  underground  water  (Ref.  1 , 
MRID  450662-06).  Even  if  the  virus  is 
able  to  reach  ground  water,  it  is  highly 
unlikely  that  the  viruses  would  survive 
municipal  water  treatment  due  to  its 
inability  to  survive  outside  its  host. 
Therefore,  it  is  not  likely  there  will  be 
an  increase  of  IMMGV  in  drinking 
water.  In  addition,  because  the  virus 
host  range  is  limited  to  the  Indian  meal 
moth,  the  results  of  the  acute  oral 
toxicity  studies  using  a  high  dose  of  the 
virus,  suggest  that  there  will  not  be  any 
adverse  effects  upon  human 
consumption  in  the  unlikely  event  any 
virus  found  its  way  into  drinking  water, 
therefore;  the  Agency  has  no  drinking 
water  exposme  concerns. 

B.  Other  Non-Occupational  Exposure 

Baculoviruses  are  naturally  occurring 
viruses  that  have  been  described  in  the 
scientific  literatiue  for  approximately  40 
years.  In  addition  to  scientific  research, 
there  has  been  a  long  history  of  safe  use 
of  baculoviruses  to  control  arthropods. 
Because  the  amount  of  virus  which  will 
be  applied  is  small,  it  is  not  likely  that 
there  will  be  a  significant  increase  in 
potential  exposure.  Any  increase  in 
virus  titer  is  likely  to  be  negligible  at 
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most.  Baculoviruses  have  been  shown  to 
have  a  host  range  limited  to  arthropods 
and  the  host  range  of  this  virus  is  even 
more  restrictive  than  most  baculoviruses 
(Ref.  1,  MRID  450662-06).  Therefore, 
even  if  there  vyas  an  increase  in 
exposure,  there  should  not  be  any 
increase  in  potential  human  health 
effects. 

VI.  Cumulative  Effects  . 

The  Agency  has  considered  available 
information  on  the  cumulative  effects  of 
such  residues  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
These  considerations  included  the 
cumulative  effects  on  infants  and 
children  of  such  residues  and  other 
substances  with  a  common  mechanism 
of  toxicity.  Because  there  is  no 
indication  of  mammalian  toxicity  to  this 
or  other  baculovirus-containing 
products,  the  Agency  is  confident  that 
there  will  not  be  cumulative  effects  from 
the  registration  of  this  product. 

VII.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

1.  U.S.  population.  There  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
U.S.  population  from  exposure  to 
residues  of  IMMGV.  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  based  on  the 
long  history  of  safe  use  of  baculoviruses 
as  bioinsecticides,  the  lack  of 
mammalian  toxicity  associated  with 
IMMGV,  the  limited  host  range  of  the 
virus  and  the  inability  of  IMMGV  to 
infect  mammalian  cell  lines. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
exposiu-e  (MOE)  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  MOE  will  be  safe  for  infants 
and  children.  MOEs  are  often  referred  to 
as  uncertainty  (safety)  factors.  In  this 
instance,  based  on  all  the  available 
information,  the  Agency  concludes  that 
IMMGV  is  practically  non-toxic  to 
mammals,  including  infants  and 
children  and  that  they  will  consume 
only  minimal,  if  any,  residues  of  the 
microbial  pesticide.  Thus,  there  are  no 
threshold  effects  of  concern  and,  as  a 
result,  the  provision  requiring  an 
additional  margin  of  safety  does  not 
apply.  Further,  the  provisions  of 
consumption  patterns,  special 
susceptibility,  and  cumulative  effects  do 
not  apply. 


As  a  result,  EPA  has  not  used  a  MOE 
approach  to  assess  the  safety  of  the 
IMMGV. 

Vni.  Other  Considerations 

A.  Endocrine  Disruptors 

There  are  no  reports  or  indications  in 
the  available  scientific  literature  that 
suggests  that  Indian  meal  moth 
granulosis  virus  has  caused  or  has  the 
potential  to  cause  adverse  effects  on  the 
endocrine  and/or  immune  systems  of 
humans  or  animals.  The  virus  host 
range  is  limited  to  the  Indian  meal 
moth,  where  it  would  be  expected  to 
affect  the  defense  systems  of  the  target 
insect  pest.  The  target  insect's  response 
is  not  different  from  any  animal's 
response  to  a  disease  agent.  These 
suppositions  are  confirmed  by  the 
results  of  the  mammailian  toxicity  tests 
cited  above. 

B.  Analytical  Methodfs) 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation  for  the  reasons  stated  above. 
For  the  same  reasons,  the  Agency  has 
concluded  that  an  analytical  method  is 
not  required  for  enforcement  purposes 
for  the  IMMGV. 

C.  Codex  Maximum  Residue  Level 
There  are  no  Codex  Maximum 

Residue  Levels  established  for  residues 
of  the  IMMGV. 

IX.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  peul  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object  "  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under 'new 
section  408(d)  of  the  FFDCA.  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 


accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiu-e  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0256  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk, 
on  or  before  November  28.  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so' 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver  . 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwry.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  inail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkiiK.jim@epa.gov,  or  by  mailing  a    ' 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
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Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
}ames  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Progrsuns,  Environmental     . 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0256,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.1.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  alsb  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
.  of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s]  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 
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review  or  any  Agency 
Executive  Order  13045, 
of  Children  from 
Health  Risks  and  Safety 
19885.  April  23,  1997). 
does  not  involve  any 
standards  that  would  require 
sideration  of  voluntary 
standards  pursuant  to  section 
National  Technology 

Advancement  Act  of  1995 
'ublic  Law  104-113,  section 
.S.C.  272  note).  Since 
ind  exemptions  that  are 
on  the  basis  of  a  petition 


con  siderations 
J8£B 


■Pop 


tions 


GVIB 
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under  section  408(d  of  the  FFDCA, 
such  as  the  exemption  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  tQ  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
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Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

XII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40.CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  22.  2003. 
Janet  L.  Andersen 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.1218  is  revised  to  read 
as  follows: 

§  1 80.1 21 8    Indian  Meal  Moth  Granulosis 
Virus;  exemption  from  the  requirement  of  a 
tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  microbial  pesticide  Indian  Meal 
Moth  Granulosis  Virus  when  used  in  or 
on  all  food  commodities. 

(FR  Doc.  03-24563  Filed  9-26-03;  8:45  am] 
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National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation.  These  further 
investigations  will  allow  EPA  to  assess 
the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  rule  adds  12  new 
sites  to  the  NPL;  all  to  the  General 
Superfund  Section  of  the  NPL. 
EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
October  29,  2003. 

ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  section  II, 
"Availability  of  Information  to  the 
Public"  in  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center;  Office  of  Emergency  and 
Remedial  Response  (mail  code  5204G); 
U.S.  Environmental  Protection  Agency; 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20460;  or  the 
Superfund  Hotline,  phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA").  Public  Law  99-499.  100  Stat. 
1613  etseq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16,  1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20,  1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal"' 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

C.  What  Is  the  National  Priorities  List 
(NFL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 


however,  ai  it  does  not  assign  liability 
to  any  part?  or  to  the  owner  of  any 
specific  prdperty.  Neither  does  placing 
a  site  on  th*  NPL  mean  that  any 
remedial  oi  removal  action  necessarily 
need  be  tak  an. 
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sections,  one  of  sites  that 
evaluated  and  cleaned  up 
"General  Superfund 
one  of  sites  that  are 
oJ)erated  by  other  Federal 

'Federal  Facilities 
\  Vith  respect  to  sites  in  the 
Fac  ilities  Section,  these  sites  are 
« fing  addressed  by  other 
Under  Executive 
(52  FR  2923,  January  29, 
(JERCLA  section  120.  each 
is  responsible  for 
most  response  actions  at 
ui  der  its  own  jurisdiction, 
control,  although  EPA  is 
for  preparing  an  HRS  score 
determining  whether  the  facility  is 
NPL.  EPA  generally  is  not 

at  Federal  Facilities 
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Sites  Listed  on  the  NPL? 


three  mechanisms  for 
placing  site  s  on  the  NPL  for  possible 
remedial  acjtion  (see  40  CFR  300.425(c) 

:  (1)  A  site  may  be  included 

if  it  scores  sufficiently  high 
on  the  Hazi  rd  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 

40  CFR  part  300).  The  HRS 

icreening  device  to  evaluate 
the  relative  potential  of  uncontrolled 
hazardous  i  ubstances  to  pose  a  threat  to 
human  hea  th  or  the  environment.  On 
December  1  4,  1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 

to  CERCLA  section  105(c), 
added  by  SKRA.  The  revised  HRS 
evaluates  f(  ur  pathways:  Ground  water, 
surface  wat  er,  soil  exposure,  and  air.  As 
a  matter  of  \gency  policy,  those  sites 
that  score  2  8.50  or  greater  on  the  HRS 

for  the  NPL;  (2)  Each  State 
may  design  ate  a  single  site  as  its  top 
priority  to  le  listed  on  the  NPL, 
regardless  « i  the  HRS  score.  This 
nechanisni,  provided  by  the  NCP  at  40 
CFR300.425(c)(2)  requires  that,  to  the 
extent  prac  icable,  the  NPL  include 
within  the  [00  highest  priorities,  one 
facility  des  gnated  by  each  State 
representin  i  the  greatest  danger  to 
public  hea  th,  welfare,  or  the 
environmei  it  among  known  facilities  in 
the  State  (s  ;e  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  thii  d  mechanism  for  listing, 
included  ir  the  NCP  at  40  CFR 
300.425{c)(  i),  allows  certain  sites  to  be 


listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8,  1983  (48  FR 
40658).  The  NPL  has  been  expanded    ' 
since  then,  most  recently  on  April  30. 
2003  (68  FR  23077). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  *   *   *."  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  1o  respond  to  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  cm 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
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boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  name  "Jones  Co.  plant 
site,"  does  not  imply  that  the  Jones 
company  is  responsible  for  the 
contamination  located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  known  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 


submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parlies  or  other  persons 
have  implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 

(iii)  The  remedial  investigation  has  shovm 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment,  and  taking 
of  remedial  measures  is  not  appropriate. 

As  of  September  10,  2003,  the  Agency 
has  deleted  273  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  September  10,  2003,  EPA  has 
deleted  39  portions  of  35  sites. 

/.  What  Is  the  Construction  Completion 
Ust  (CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  6f  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2,  1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  the  site  qualifies  for 
deletion  from  the  NPL. 

As  of  September  10,  2003,  there  are  a 
total  of  860  sites  on  the  CCL.  For  the 
most  up-to-date  information  on  the  CCL, 
see  EPA's  Internet  site  at  http://    , 
www.epa.gov/superfund- 


n.  Availability  of  Information  to  the 
Public 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Final  Rule? 

Yes,  docmnents  relating  to  the 
evaluation  and  scoring  of  the  sites  in 
this  final  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  Regional  offices. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  .and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "Quick  Search,"  then 
key  in  the  appropriate  docket 
identification  number;  SFUND-2003- 
0009.  (Although  not  all  docket  materials 
may  be  available  electronically,  you 
may  still  access  any  of  the  publicly 
available  docket  materials  through  the 
4(acket  facilities  identified  below  in  • 
section  II  D.) 

B.  What  Documents  Are  Available  for 
Review  at  the  Headquarters  Docket? 

The  Headquarters  docket  for  this  rule 
contains,  for  each  site,  the  HRS  score 
sheets,  the  Documentation  Record 
describing  the  information  used  to 
compute  the  score,  pertinent 
information  regarding  statutory 
requirements  or  EPA  listing  policies  that 
affect  the  site,  and  a  list  of  documents 
referenced  in  the  Documentation 
Record.  The  Headquarters  docket  also 
contains  comments  received,  and  the 
Agency's  responses  to  those  comments. 
The  Agency's  responses  are  contained 
in  the  "Support  Document  for  the 
Revised  National  Priorities  List  Final 
Rule — September  2003."  This  document 
is  also  posted  on  EPA's  Internet  site  at 
http://www.epa.gov/superfund/sites/  ^ 
npl/current.htm. 

C.  What  Documents  Are  Available  for 
Review  at  the  Regional  Dockets? 

The  Regional  dockets  contain  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  dociunents 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  sites 
located  in  their  Region.  These  reference 
documents  are  available  only  in  the. 
Regional  dockets. 

D.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  after  the  publication 
of  this  document.  The  hours  of 
operation  for  the  Headquarters  docket 
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are  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Please  contact  tihe  Regional 
dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters:  Docket 
Coordinator.  Headquarters;  U.S. 
Environmental  Protection  Agency; 
CERCLA  Docket  Office;  1301 
Constitution  Avenue;  EPA  West,  Room 
B102,  Washington,  DC  20004.  202/566- 
0276. 

The  contact  information  for  the 
Regional  dockets  is  as  follows: 

Ellen  Culhane.  Region  1  (CT.  ME.  MA,  NH. 
RI,  VT),  U.S.  EPA.  Superfund  Records  Center. 
Mailcode  HSC,  One  Congress  Street.  Suite 
1100,  Boston.  MA  02114-2023;  617/918- 
1225. 

Dennis  Munhall.  Region  2  (NI.  NY.  PR.  VI), 
U.S.  EPA.  290  Broadwav,  New  York,  NY 
10007-1866:  2 12/63 7-434 3. 

Dawn  Shellenberger  (ASRC),  Region  3  (DE, 
DC.  MD.  PA.  VA.  WV).  U.S.  EPA,  Library. 


1650  Arch 
Philadelphi 

James  R, 
MS.  NC.  SC, 
Street,  SW, 
562-8127. 

lanet 
MN,  OH,  VVI 
Waste 
Federal  Bui 
Chicago,  IL 

Brenda 
TX),  U.S 
6SF-RA,  Dal 
7436. 

Michelle 
NE),  U.S 
Citv.  KS  661 

David  VVil 
SD,  UT.  WY 
Suite  500. 
80202-2466; 

Jerelean  J 
NV.  AS.  GU) 
San  Franci 


SI  reet 


Vl  ade, 


Mailcode  3PM52. 
PA  19103; 215/814-5364. 

Region  4  (AL,  FL.  GA,  KY, 
FN),  U.S.  EPA.  61  Forsvth 
ih  floor,  Atlanta.  GA  3()303:  404/ 

Pfun^heller,  Region  5  (IL,  IN,  MI. 
U.S.  EPA.  Records  Center, 
Management  Division  7-J.  Metcalfe 

ng.  77  West  Jackson  Boulevard, 
ej0604;  312/886-7570. 

,  Region  6  (AR.  LA.  NM,  OK, 
1445  Ross  Avenue.  Mailcode 
as,  TX  75202-2733;  214/665- 


Co)k 
EPV 


W\ 


Mi 


uick.  Region  7  (lA.  KS.  MO, 

901  North  5th  Street.  Kansas 
11:913/551-7335. 
iams.  Region  8  (CO.  MT.  ND, 

U.S.  EPA,  999  18th  Street. 

ilcode  8EPR-SA,  Denver,  CO 
303/312-6757. 
inson.  Region .9  (AZ.  CA,  HI, 

U.S.  EPA,  75  Hawthorne  Street, 
CA  94105; 415/972-3094. 


SC3 


Tara  Martich,  Region  10  (AK,  ID,  OR,  WA), 
U.S.  EPA,  1200  6th  Avenue,  Mail  Stop  ECL- 
115,  Seattle,  WA  98101;  206/553-0039. 

E.  How  Can  I  Obtain  a  Current  List  of 
NPL  Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  Internet  at  http:// 
www.epa.gov/fuperfund/  (look  under 
the  Superfund  sites  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

m.  Contents  of  This  Final  Rule 

A.  Additions  to  the  NPL 

This  final  rule  adds  1 2  sites  to  the 
NPL;  all  to  the  General  Superfund 
Section  of  the  NPL.  Table  1  presents  the 
1 2  sites  in  the  General  Superfund 
Section.  Sites  in  the  tables  are  arranged 
alphabetically  by  State. 


Table  1.— National  Priorities 


List  Final  Rule,  General  Superfund  Section 


State 


Site  name 


CA. 

GO 

IL  ... 

MO 

MO 

NC 

NH 

NJ 

OH 

OR 

TX 

TX 


4mC0  Chemical  

>tain  Jack  Mill  

If  atthiessen  and  Hegeler  Zinc  Company 

jison  County  Mines  

rlewton  County  Mine  Tailings 

(am  Leather  Care  -. 

1  roy  Mills  Landfill  , 

ling  Knolls  Landfill  '. 

liammers  Barrel  

\  arbor  Oil  

<  onroe  Creosoting  Company  

V  ones  Road  Ground  Water  Plume  


City/county 


Oakland 

Ward 

LaSalle 

Fredericktown 

Newton  County 

Charlotte 

Troy 

Chatham  Township 

Beavercreek 

Portland 

Conroe 

Harris  County 


Number  of  Sites  Added  to  the  General 
Superfund  Section:  12. 

B.  Status  of  NPL 

With  the  12  new  sites  added  to  the 
NPL  in  today's  final  rule;  the  NPL  now 
contains  1,245  final  sites;  1,087  in  the 
General  Superfund  Section  and  158  in 
the  Federal  Facilities  Section.  In 
addition,  there  are  54  sites  proposed 
and  awaiting  final  agency  action,  48  in 
the  General  Superfund  Section  and  6  in 
the  Federal  Facilities  Section.  Final  and 
proposed  sites  now  total  1,299.  (These 
numbers  reflect  the  status  of  sites  as  of 
September  10,  2003.  Site  deletions 
occurring  after  this  date  may  affect  these 
numbers  at  time  of  publication  in  the 
Federal  Register.) 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EPA  reviewed  all  comments  received 
on  the  sites  in  this  rule.  The 
Matthiessen  and  Hegeler  Zinc  Company 
site  was  proposed  on  June  14,  2001  (66 
FR  32287).  The  Lamraers  Barrel  and 
Harbor  Oil  sites  were  proposed  on 


September^,  2002  (67  FR  56794).  All 
remaining  !  ites  were  proposed  on  April 
30.  2003  (6  (FR  23094). 

EPA  rasp  anded  to  all  relevant 
comments  i  eceived  on  the  following 
sites:  Matti  iessen  and  Hegeler  Zinc, 
Lammers  Birrel,  Harbor  Oil,  Madison 
County  Mi]  les.  and  Jones  Road  Ground 
Water  Plun  e  sites.  EPA's  responses  to 
site-specifii :  public  comments  are 
addressed  i  n  the  "Support  Document  for 
the  Revisec  National  Priorities  List 
Final  Rule-t-September  2003." 

EPA  rece  ived  comments  on  the 
AMCO  Che  mical  site  that  relate  to 
suggested  c  leanup  approaches  and 
community  involvement  at  the  site, 
rather  than  the  underlying  basis  for  the 
NPL  listing  emd  therefore  are  not 
included  oi  addressed  in  the  "Support 


Document 


or  the  Revised  National 


Priorities  L  ist  Final  Rule — September 
2003."  EPA  Region  9  will  work  with  the 
commentei  s  on  their  concerns. 

For  the  remaining  sites,  EPA  received 
no  commeiits  or  only  comments 
supporting  the  listing  of  the  sites  to  the 


NPL  and  therefore,  EPA  is  placing  them 
on  the  final  NPL  at  this  time. 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Ordei:. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
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recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Final  Rule  Subject  to 
Executive  Order  12866  Review? 

No.  The  listing  of  sites  on  the  NPL 
does  not  impose  any  obligations  on  any 
entities.  The  listing  does  not  set 
standards  or  a  regulatory  regime  and 
imposes  no  liability  or  costs.  Any 
liability  under  CERCLA  exists 
irrespective  of  whether  a  site  is  listed.    . 
It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).- Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  tp 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  sec  ion  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 


proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Final 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
«ite  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulator^'  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  SlOO  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regulator}'  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1 996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  mcike  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  ta  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


B.  How  Has  EPA  Complied  With  the 
Regulatory  Flexibility  Act? 

This  rule  listing  sites  on  the  NPL  does 
not  impose  any  obligations  on  any 
group,  including  small  entities.  This 
rule  also  does  not  establish  standards  or 
requirements  that  any  small  entity  must 
meet,  and  imposes  no  direct  costs  on 
any  small  entity.  Whether  an  entity, 
small  or  otherwise,  is  liable  for  response 
costs  for  a  release  of  a  hazardous 
substances  depends  on  whether  that 
entity  is  liable  under  CERCLA  107(aJ. 
Any  such  liability  exists  regardless  of 
whether  the  site  is  listed  on  the  NPL 
through  this  rulemaking.  Thus,  this  rule 
does  not  impose  any  requirements  on 
any  small  entities.  For  the  foregoing 
reasons,  I  certify  tnat  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Vn.  Possible  Changes  to  the  Effective 
Date  of  the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  has  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA,  5  U.S.C.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
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(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  imder  the 
CRA  for  this  rule.  The  rule  M^ill  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document, 
since  it  is  not  a  major  rule.  Section 
804(2]  defines  a  major  rule  as  any  rule 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule4)ecause,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  fi-om  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  to  Change? 

Under  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  under  section  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha,  462 
U.S.  919,103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA,  86  F.3d  1214,1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
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X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23',  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
the  Agency  does  not  have  reason  to 
believe  the  environmental  health  or 
safety  risks  addressed  by  this  section 
present  a  disproportionate  risk  to 
children. 

XL  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPAICRNo.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 
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Xn.  Executive  Orders  on  Federalism 

What  Are  The  Executive  Orders  on 
Federalism  and  Are  Thev  Applicable  to 
This  Final  Rule? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

XIII.  Executive  Order  13084 

What  Is  Executive  Order  13084  and  Is  It 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 


requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with- representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu-e  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Under  section  3(b)  of  Executive  Order 
13084,  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  Tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments.  The  addition  of  sites 
to  the  NPL  will  not  impose  anv 
substantial  direct  compliance  costs  on 
Tribes.  While  Tribes  may  incur  costs 
from  participating  in  the  investigations 
and  cleanup  decisions,"  those  costs  are 
not  compliance  costs.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  final  rule.  : 

XIV.  Executive  Order  13175 

A.  What  Is  Executive  Order  131 75? 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with  ' 
Indian  Tribal  Goverrunents"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

B.  Does  Executive  Order  131 75  Apply  to 
This  Final  Rule? 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 


government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as . 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  final  rule. 

XV.  Executive  Order  13211 

A.  What  is  Executive  Order  13211? 

Executive  Order  13211,  'Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  requires  EPA  to  prepare  and 
submit  a  Statement  of  Energy  Effects  to 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  for 
certain  actions  identified  as  "significant 
energy  actions."  Section  4(b)  of  * 
Executive  Order  13211  defines 
"significant  energy  actions"  as  "any 
action  by  an  agency  (normallv 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  aiiy  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action." 

B.  Is  This  Rule  Subject  to  Executive    . 
Order  13211? 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  [See  discussion 
of  Executive  Order  12866  above.) 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  hazardous  wa^te. 
Intergovernmental  relations.  Natural 
resources.  Oil  pollution,  penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated;  September  22.  2003. 

Barry  N.  Breen, 

Deputy  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 

■  40  CFR  part  300  is  amended  as  follows: 
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PART  300— [AMENDED] 

■  1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows: 


Authority:  3: 
9601-9657;  E.C 
1991  Comp.,  p. 


3CFR,  1987  Ccmp.,  p.  193 


Table  1 . — Gei  jeral  Superfund  Section 


U.S.C.  1321(c)(2);  42  U.S.C. 
12777,  56  FR  54757,  3  CFR, 
351;  E.O.  12580,  52  FR  2923, 


■  2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  adding  the  following  sites 
in  alphabetical  order  to  read  as  follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 


State 


Site  name 


City/county 


Notes  1^' 


CA AMCO  Chemical 

*  •  « 

CO...... Captain  Jack  Mill 

*  -  •  * 

IL Matthlessen    and    Hegelei 

Company. 


Oakland. 

Ward.      . 

Zinc    LaSalle. 


MO Madison  County  Mines 

MO Newton  County  Mine  Tailinds 

•  •  * 

NC Ram  Leather  Care 

NH , Troy  Mills  Landfill 

•  *  * 

NJ RolHng  Knolls  Landfill  . 

»  •  • 

OH Lammers  Barrel 

•  •  * 

OR Harbor  Oil 

TX - :  Conroe  Creosoting  Compan^ 

•  •  • 

TX : Jones  Road  Ground  Water 


Fredericktown. 

*  * 

Newton  County. 

*  * 

.    Charlotte. 
.    Troy. 

*  * 

Chatham  Township. 
Beavercreek. 

*  • 

.     Portland. 
Conroe. 
'lume     Harris  County. 


<a)  A  =  Based  on  issuance  of  health  advisory  by  Agency  for  To^ic 
C  =  Sites  on  Construction  Completion  list. 
S  =  State  top  priority  (included  among  the  100  top  priority  site! 
P  =  Sites  with  partial  deletion(s). 


Substance  and  Disease  Registry  (if  scored,  HRS  score  need  not  be  <28.50). 
regardless  of  score). 


(FR  Doc.  03-24406  Filed  &-26-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  409, 411, 413, 440, 483, 
488,  and  489 

[CMS-1469-CN] 

RIN  0938-AL90 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  SIdlled  Nursing  Facilities; 
Correction 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Correction  of  final  rule. 

SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
final  rule  published  in  the  Federal 
Register  on  August  4,  2003,  entitled 


"Medicare  Prfcgram; 
Payment  Syst  n 
Billing  for  Skilled 
EFFECTIVE  C 
effective  October 


FOR  FURTHER 

Jeanette 

Sheila  Lambdwitz 


Prospective 
m  and  Consolidated 
Nursing  Facilities.' 
This  correction  is 
1,2003. 
I  ^FORMATION  CONTACT: 
Kranics,  (410)  786-9385,  or 
(410)  786-76^. 
SUPPLEMENTAiY  INFORMATION: 

I.  Backgrouni 

In  FR  Doc. 
2003  (68  FR 
number  of  teciinical 
identified  anc 
'Correction  o 
The  provision  s 
document  are 
been  includec 
published  Au  ;ust 
the  correctioi^ 
2003 

In  previous 
correction  notices 
payment  rates 
payment  syst(  i: 
nursing 

minor  adjusttients 
index  relating 


13-19677  of  August  4, 
4|B036),  there  were  a 
errors  that  are 
corrected  in  the 
Errors"  section  below, 
in  this  correction 
effective  as  if  they  had 
in  the  document 

4,  2003.  Accordingly, 
are  effective  October  1, 

years,  we  have  issued 

with  respect  to 
under  the  prospective 
m  (PPS)  for  skilled 
facilities  (SNFs),  reflecting 

to  the  hospital  wage 
to  specific  Metropolitan 


Statistical  Areas  (MSAs).  For  example, 
for  fiscal  year  (FY)  2003,  we  issued  a 
correction  notice  (December  27,  2002, 
67  FR  79123)  to  update  two  MSA  wage 
indexes.  We  did  not  recalculate  the  SNF 
budget  neutrality  factor  as  a  result  of 
these  minor  revisions. 

However,  it  was  recently  determined 
that  computational  errors  in  the  hospital 
wage  index  calculation  process  for  FY 
2004  were  of  sufficient  magnitude  to 
affect  all  of  the  published  PPS  payment 
rates  for  inpatient  hospital  services.  A 
description  of  those  computational 
errors  will  be  included  in  a  notice 
specific  to  the  hospital  inpatient  PPS. 
As  we  explained  in  the  August  4,  2003 
final  rule,  the  SNF  wage  index  values 
reflect  the  wage  data  used  in  the  FY 
2004  inpatient  hospital  PPS  rates,  and 
therefore,  we  believe  it  would  be 
appropriate  to  incorporate  corrections  to 
the  inpatient  hospital  wage  index.  The 
scope  of  the  resulting  corrections  to  the 
hospital  wage  index  will,  in  turn, 
necessitate  revising  the  budget 
neutrality  factor  for  the  SNF  PPS  for  FY 
2004  as  well.  We  note  that  correcting 
these  computational  errors  is  a  purely 
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administrative  function  that  does  not 
result  in  any  change  of  policy  or 
payment  methodology. 

Accordingly,  in  this  correction 
document,  we  are  republishing  the  SNF 
PPS  payment  rate  tables  (that  is.  Tables 
1  through  9,  inclusive)  that  appeared  in 
the  August  4,  2003  final  rule,  in  order 
to  show  the  corrected  rates.  (We  note 
that  we  are  not  republishing  Table  10 
(FY  2004  Labor-Related  Share  (68  PR 
46057)),  as  this  table  solely  involves  the 
relative  importance  of  the  various 
components  of  the  labor-related  share, 
and  those  figures  have  not  changed  Irom 
those  that  appeared  in  the  final  rule.) 
Further,  we  are  republishing  Table  11, 
which  displays  the  projected  impact  of 
the  FY  2004  SNF  PPS  payment  update, 
including  the  variation  in  impact  by 
region  and  by  certain  other  facility 
characteristics.  We  note  that  the  effect  of 
the  corrections  being  made  in  this 
notice  is  solely  distributional  in  iiatUre 
and,  accordingly,  that  there  is  no  change 
in  the  estimated  aggregate  expenditures 
for  FY  2004  as  set  forth  in  the  August 
4,  2003  final  rule.  A  further  discussion 
of  the  projected  impact  of  the  FY  2004 


SNF  PPS  payment  update  can  be  found 
in  the  August  4,  2003  final  rule  (68  FR 
46067).  In  addition,  the  FY  2004  budget 
neutrality  factor  of  1.005  that  appeared 
in  the  final  rule  (68  FR  46047)  is  hereby 
revised  to  1.0016. 

Finally,  in  the  August  4,  2003  final 
rule  (68  FR  46060).  we  added  two 
radiopharmaceuticals,  Zevalin  and 
Bexxar,  to  the  list  of  chemotherapy 
drugs  that  are  excluded  from 
consolidated  billing  (and,  thus,  are 
separately  billable  to  Part  B  when 
furnished  to  a  SNF  resident  during  a 
covered  Part  A  stay).  We  note  that 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  coding  for  Bexxar  is 
currently  in  the  process  of  being 
developed.  Further,  while  the  final  rule 
identified  HCPCS  codes  A9522  and 
A9523  for  Zevalin,  we  note  that  the 
outpatient  hospital  PPS  currently  uses 
HCPCS  codes  G0273  and  G0274  for 
Zevalin  instead,  and  that  further 
revision  of  these  particular  codes  is 
possible  in  the  near  future.  As  we  stated 
in  the  final  rule,  the  consolidated  billing 
exclusions  will  appear  in  a 
Consolidated  Billing  Annual  Update 


Program  Memorandum  that  we  will 
issue  at  the  end  of  CY  2003,  and  will  be 
effective  as  of  January  1 ,  2004  (68  FR 
46059).  Accordingly,  we  are  clarifying 
as  an  interpretive  matter  that  the  HCPCS 
codes  to  be  utilized  in  coimection  with 
Bexxar  and  Zevalin  include  any 
successor  codes  that  may  replace  the 
codes  currently  listed  in  the  regulation. 
Such  successor  codes  would  be 
disseminated  through  program 
instructions.  Once  HCPCS  coding  has 
been  developed  for  Bexxar  (and  has 
been  definitively  established  for 
Zevalin),  we  will  make  revisions,  as 
appropriate,  to  the  particular  codes  that 
appear  in  the  regulations  text  at 
§411.15(p)(2)(xii)  and  §489.20(s)(12). 

II.  Correction  of  Errors 

In  FR  Doc.  03-19677  of  August  4, 
2003  (68  FR  46036),  make  the  following 
corrections: 

Corrections  to  Preamble 

1.  On  page  46040.  Tables  1  and  2  are 
revised  to  read  as  follows: 


Table  1.— FY  2004  Unadjusted  Federal  Rate  Per  Diem— Urban 


Rate  component 


Nursing— 
case-mix 


Per  Diem  Amount 


$129.52 


Therapy — 
case-mix 


S97.56 


Therapy— 
non-case- 
mix 


Non  case- 
mix 


SI  2.85 


see.  10 


Table  2.— FY  2004  Unadjusted  Federal  Rate  Per  Diem— Rural 


Rate  component 


Nursing^ 
case-mix 


Per  Diem  Amount 


SI  23.74 


Therapy 
case-mix 


, Therapy — 

non-case- 
mix 


Non -case- 
mix 


S1 12.50 


SI  3.72 


$67.33 


2.  On  pages  46042  through  46043, 
Table  3  is  revised  to  read  as  follows: 


BILUNG  CODE  4120-01-P 
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Table  3 
CASE-MIX  ADJUSTED  FEDERAL  RATES  AND  ASSOCIATED  INDEXES 


•- 

URBAN 

RUG-III 
Category 

Nursing 
Index 

Therapy 
Index 

Ni 

Ci 
ni 

irsing 

>mpo- 
nt 

Therapy 

Compo- 
nent 

Non-case 
Mix 

Therapy 
Comp 

Non-case 
Mix 

Compo- 
nent 

Total 
Rate 

RUC 

1.30 

2.25 

168.38 

219.51 

* 

66.10 

453.99 

RUB 

0.95 

2.25 

123.04 

219.51 

66.10 

408.65 

RUA 

078 

2.25 

101.03 

219.51 

66.10 

386.64 

RVC 

1.13 

1.41 

146.36 

137.56 

66.10 

350.02 

RVB 

1.04 

1.41 

134.70 

137.56 

66.10 

338.36 

RVA 

0.81 

1.41 

104.91 

137.56 

66.10 

308.57 

RHC 

1.26 

0.94 

163.20 

91.71 

66.10 

321.01 

RHB 

1.06 

0.94 

137.29 

91.71 

66.10 

295.10 

RHA 

0.87 

0.94 

112.68 

91.71 

66.10 

270.49 

RMC 

1.35 

0.77 

174.85 

75.12 

66.10 

316.07 

RMB 

1.09 

0.77 

141.18 

75.12 

66.10 

282.40 

RMA 

0.96 

0.77 

124.34 

75.12 

66.10 

265.56 

RLB 

1.11 

0.43 

143.77 

41.95 

66.10 

251.82 

RLA 

0.80 

0.43 

103.62 

41.95 

66.10 

211.67 

SE3 

1.70 

220.18 

• 

12.85 

66.10 

299.13 

SE2 

1.39 

180.03 

12.85 

66.10 

258.98 

.      SE1 

1.17 

151.54 

12.85 

66.10 

230.49 

SSC 

1.13 

146.36 

12.85 

66.10 

225.31 

SSB 

1.05 

136.00 

12.85 

66.10 

214.95 

SSA 

1.01 

130.82 

12.85 

66.10 

209.77 

CC2 

1.12 

145.06 

12.85 

66.10 

224.01 

CC1 

0.99 

128.22 

12.85 

66.10 

207.17 

CB2 

0.91 

117.86 

12.85 

66.10 

196.81 

CB1 

0.84 

108.80 

12.85 

66.10 

187.75 

CA2 

0.83 

107.50 

12.85 

66.10 

186.45 

CA1 

0.75 

97.14 

12.85 

66.10 

176.09 

IB2 

0.69 

89.37 

12.85 

66.10 

168.32 

IB1 

0.67 

86.78 

12.85 

66.10 

165.73 

IA2 

0.57 

73.83 

12.85 

-    66.10 

152.78 

IA1 

0.53 

68.65 

12.85 

66.10 

147.60 

BB2 

0.68 

;  88.07 

12.85 

66.10 

167.02 

.1 

> 

V 

- 

' 

■ 
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BB1 

0.65 

BA2 

0.56 

BA1 

0.48 

PE2 

0.79 

PE1 

0.77 

PD2 

0.72 

PD1 

0.70 

PC2 

0.65 

PC1 

0.64 

PB2 

0.51 

PB1 

0.50 

PA2 

0.49 

PA1 

0.46 

84.19 

12.85 

•     66.10 

163.14 

72.53 

12.85 

66.10 

151.48 

• 

62.17 

12.85 

66.10 

141.12 

102.32 

12.85 

66.10 

181.27 

99.73 

12.85 

66.10 

178.68 

93.25 

12.85 

66.10 

172.20 

90.66 

12.85 

66.10 

169.61 

84.19 

12.85 

66.10 

163.14 

• 

82.89 

12.85 

66.10 

161.84 

66.06 

12.85 

66.10 

145.01 

64.76 

12.85 

66.10 

143.71 

63.46 

12.85 

66.10 

142.41 

59.58 

12.85 

66.10 

138.53 

3.  On  Pages  46044  through  46045, 
Table  4  is  revised  to  read  as  follows: 


1/4 
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Table  4 

CASE-MIX  ADJUSTED  FEDERAL  RATES  AND  ASSOCIATED  INDEXES 

RURAL 


RUG-III 


Category 


Nursing 
Index 


Therapy 
Index 


Nursipg 

Comi 
oneni 


Therapy 

Compo- 
nent 


Non-case 
Mix 

Therapy 
Comp 


Non-case 
Mix 

Compo- 
nent 


Total 
Rate 


RUC 

RUB 

RUA 

RVC- 

RVB 

RVA 

RHC 

RHB 

RHA 

RMC 

RMB 

RMA 

RLB 

RLA 

SE3 

SE2 

SE1 

SSC 

SSB 

SSA 

CC2 

CC1 

CB2 

CB1 

CA2 

CA1 

IB2 

IB1 

IA2 

IA1 


1.30 
0.95 
0.78 
1.13 
1.04 
0.81 
1.26 
1.06 
0.87 
1.35 
1.09 
0.96 
1.11 
0.80 
1.70 
1.39 
1.17 
1.13 
1.05 
1.01 
1.12 
0.99 
0.91 
0.84 
0.83 
0.75 
0.69 
0.67 
0.57 
0.53 


2.25 
2.25 
2.25 
1.41 
1.41 
1.41 
0.94 
0.94 
0.94 
0.77 
0.77 
0.77 
0.43 
0.43 


160.86 
117.55 
9$.52 
139.83 
128.69 
10(i.23 
159.91 
16 
65 
167.05 


lOl 


IM 


134.88 

118.79 

131.35 

98.99 

210.36 

172.00 

144.78 

13^.83 

12^.93 

12^.98 

13r.59 

12J.50 

112.60 

103.94 

104.70 

9i:.81 

8ii.38 

8:  .91 

7Q.53 

65.58 


253.13 

253.13 

253.13 

158.63 

158.63 

158.63 

105.75 

105.75 

105.75 

86.63 

86.63 

86.63 

48.38 

48.38 


13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 
13.72 


67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 
67.33 


481.32 
438.01 
416.98 
365.79 
354.65 
326.19 
328.99 
304.24 
280.73 
321.01 
288.84 
272.75 
253.06 
214.70 
291.41 
253.05 
225.83 
220.88 
210.98 
206.03 
219.64 
203.55 
193.65 
184.99 
183.75 
173.86 
166.43 
163.96 
151.58 
146.63 
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BB2 

0.68 

BB1 

0.65 

BA2 

0.56 

BA1 

0.48 

PE2 

0.79 

PE1 

0.77 

PD2 

0.72 

PD1 

0.70 

PC2 

0.65 

PC1 

0.64 

PB2 

0.51 

PB1 

0.50 

PA2 

0.49 

PA1 


0.46 


84.14 


80.43 


69.29 


59.40 


97.75 


95.28 


89.09 


86.62 


80.43 


79.19 


63.11 


61.87 


60.63 


56.92 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


13.72 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


67.33 


165.19 


161.48 
150.34 


140.45 
178.80 


176.33 
170.14 


167.67 


161.48 
160.24 


144.16 
142.92 


141.68 


137.97 


55887 


4.  On  page  46047,  in  the  third      , 
column;  in  the  first  paragrapl^,  the 
budget  neutrality  factor  of  "1.005"  that 


appears  in  the  penultimate  sentence  is 
revised  to  read  '1.0016". 


5.  On  page  46048.  Table  5  is  revised 
to  read  as  follows: 
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Table  5 


Case4Mix  Adjusted  Federal  Rates  for  Urban  SNFs 
By  Labor  and  Non-Labor  Component 


•\ 


6.  On  page  46049,  Table  6  is  revised 
to  read  as  follows: 


T 


RUG  III 
Category 

!    Total 
Rate 

Lat>or 
Portion 

Non-Labor 
Portion 

RUC 

453.99 

346.72 

107.27 

RUB 

408.65 

312.09 

96.56 

RUA 

386.64 

295.28 

91.36 

RVC 

350.02 

267.32 

82.70 

RVB 

338.36 

258.41 

79.95 

RVA 

308.57 

235.66 

72.91 

RHC 

321.01 

245.16 

75.85 

RHB 

295.10 

225.37 

69.73 

RHA 

270.49 

206.58 

63.91 

RMC 

316.07 

241.39 

74.68 

RMB 

282.40 

215.67 

66.73 

RMA 

265.56 

202.81 

62.75 

RLB 

251.82 

192.32 

59.50 

RLA 

211.67 

161.66 

50.01 

SE3 

299.13 

228.45 

70.68 

SE2 

258.98 

197.79 

61.19 

SE1 

230.49 

176.03 

54.46 

SSC 

225.31 

172.07 

53.24 

SSB 

214.95 

164.16 

50.79 

SSA 

209.77 

160.21 

49.56 

CC2 

224.01 

171.08 

5293 

CC1 

207.17 

158.22 

48.95 

CB2 

196.81 

150.31 

46.50 

CB1 

187.75 

143.39 

44.36 

CA2 

186.45 

142.40 

44.05 

CA1 

176.09 

134.48 

41.61 

IB2 

168.32 

128.55 

39.77 

IB1 

165.73 

126.57 

39.16 

IA2 

152.78 

116.68 

36.10 

IA1 

147.60 

112.73 

34.87 

BB2 

167.02 

127.56 

39.46 

BB1 

163.14 

124.59 

38.55 

BA2 

151.48 

115.69 

35.79 

BA1 

141.12 

107.78 

33.34 

PE2 

181.27 

138.44 

42.83 

PE1 

178.68 

136.46 

42.22 

PD2 

172.20 

131.51 

40.69 

PD1 

169.61 

129.53 

40.08 

PC2 

163.14 

124.59 

38.55 

PCI 

161.84 

123.60 

38.24 

PB2 

145.01 

110.75 

34.26 

PB1 

143.71 

109.75 

33.96 

PA2 

142.41 

108.76 

33.65 

PA1 

138.53 

105.80 

32.73 

- 

'• 
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Table  6 

Case-Mix  Adjusted  Federal  Rates  for  Rural  SNFs 
by  Labor  and  Non-Labor  Component 


ktUG  III 
Category 

Total 
Rate 

Labor 
Portion 

Non-Lat)or 
Portion 

RUG 

481.3? 

367  59 

113.73 

RUB 

438.01 

334.52 

103.49 

RUA 

416.98 

318.46 

98.52 

RVC 

365.79 

279.36 

86.43 

RVB 

354.65 

270.85 

83.80 

RVA 

326  19 

249.12 

77.07 

RHC 

328.99 

251.26 

77.73 

RHB 

304.24 

232.35 

71.89 

RHA 

280.73 

214.40 

66.33 

RMC 

321.01 

245.16 

75.85 

RMB 

288.84 

220.59 

68.25 

RMA 

272.75 

208.30 

64.45 

RLB 

253.06 

193.27 

59.79 

RLA 

214.70 

163.97 

50.73 

SE3 

291.41 

222.56 

68.85 

SE2 

253.05 

193.26 

59.79 

SE1 

225.83 

172.47 

53.36 

SSC 

220.88 

168.69 

52.19 

SSB 

210.98 

161.13 

49.85 

SSA 

206.03 

157.35 

48.68 

CC2 

219.64 

167.74 

51.90 

CC1 

203.55 

155.46 

48.09 

CB2 

193.65 

147.89 

45.76 

CB1 

184.99 

141.28 

43.71 

CA2 

183.75 

140.33 

43.42 

CA1 

173.86 

132.78 

41.08 

IB2 

166.43 

127.11 

39.32 

IB1 

163.96 

125.22 

38.74 

IA2 

151.58 

115.76 

35.82 

IA1 

146.63 

111.98 

34.65 

BB2 

165.19 

126.16 

39.03 

BB1 

161.48 

123.33 

38.15 

BA2 

150.34 

114.82 

35.52 

BA1 

140.45 

107.26 

33.19 

PE2 

178.80 

136.55 

42.25 

PE1 

176.33 

134.67 

41.66 

PD2 

170.14 

129.94 

40.20 

PD1 

167.67 

^1 28.05 

39.62 

PC2 

161.48 

123.33 

38.15 

t>C1 

160.24 

122.38 

37.86 

PB2 

144.16 

110.10 

34.06 

PB1 

142.92 

109.15 

33.77 

PA2 

141.68 

108.20 

33.48 

Ipai 

137.97 

105.37 

32.60 
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7.  On  Pages  46050  through  46056, 
Table  7  is  revised  to  read  as  follows: 

Table  7.— Wage  Index  for  Urban 
Areas 


Urban  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

0040  Abilene.  TX 

0.7627 

Taylor,  TX 

0060  Aguadilla,  PR 

0.4306 

Aguada,  PR 

Aguadilla,  PR 

Moca.  PR 

0080  Akron,  OH 

0.9246 

Portage,  OH 

Summit,  OH 

0120  Aiban /,  GA  

1.0863 

Dougherty.  GA 

Lee,  GA 

0160       Albany-Schenectady-Troy, 

NY  

0.8489 

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Schoharie.  NY 

0200  Albuquerque,  NM  

0.9300 

Bernalillo,  NM 

Sandoval,  NM              =s» 

Valencia.  NM 

0220  Alexandria,  LA  

0.8019 

Rapides,  LA 

0240  Allentown-Bethlehem-Easton, 

PA 

0.972t 

Carbon,  PA 

Lehigh,  PA 

Northampton,  PA 

0280Altoona,  PA  

0.8806 

Blair,  PA 

0320  Amarillo,  TX 

0.8986 

Potter,  TX 

Randall,  TX 

0380  Anchorage,  AK  

1.2216 

Anchorage,  AK 

0440  Ann  Arbor.  Ml  

1.1074 

Lenawee,  Ml 

Livingston,  ^^l 

Washtenaw,  Ml 

0450  Anniston,  AL  

0.8090 

Calhoun,  AL 

0460     Appleton-Oshkosh-Neenah, 

Wl 

0.9035 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 

0470  Arecibo,  PR  

0.4155 

Areclbo,  PR 

Camuy,  PR 

Hatillo,  PR 

0480  Asheville,  NC 

0.9720 

Buncombe,  NC . 

Madison,  NC 

0500  Athens,  GA 

0.9818 

Clarice,  GA 

Madison,  GA 

Oconee,  GA 

0520  Atlanta,  GA 

1.0130 

Table  7.—  /Vage  Index  for  Urban 
Ar  eas — Continued 


Urt  an  area 

(constituc  nt  counties  or 

county  equivalents) 


NJ 
O  jelil 


G/k 


G\ 


Barrow,  GA 
Bartow,  GA 
Carroll,  GA 
Cherokee,  Gf 
Clayton,  GA 
Cobb,  GA 
Coweta,  GA 
De  Kalb,  GA 
Douglas,  GA 
Fayette,  GA 
Forsyth,  GA 
Fulton,  GA 
Gwinnett,  QA 
Henry,  GA 
Newton,  GA 
Paulding,  Gfi 
Pickens,  GA 
Rockdale,  G) , 
Spalding,  Gfi 
Walton,  GA 

0560  Atlantic 
Atlantic  City, 
Cape  May, 

0580  Auburn 
Lee.  AL 

0600  Augusta-, 
Columbia 
McDuffie.  Gfl 
Richmond 
Aiken,  SC 
Edgefield,  SC 

,0640  Austin- 
Bastrop,  TX 
Caldwell,  TX 
Hays,  TX 
Travis,  TX 
Williamson, 

0680  Bakersfie|j 
Kern,  CA 

0720  Baltimore, 
Anne  Arunde 
Baltimore, 
Baltimore  Cit  r 
Carroll,  MD 
Harford,  MD 
Howard,  MD 
Queen  Annei 

0733  Bangor, 
Penobscot, 

0743  Barnstabt ! 
Barnstable 

0760  Baton 
Ascension 
East  Baton 
Livingston 
West  Baton 

0840  Beaumon 
Hardin,  TX 
Jefferson,  T> 
Orange,  TX 

0860  Bellingh 
Wh&com 

0870  Benton 
Berrien,  Ml 

0875  Bergen- 
Bergen,  NJ 
Passaic,  NJ 

0880  Billings,  tJT 


C  ty-Cape  May,  NJ 
^JJ 

ika,  AL 

Aiken,  GA-SC 


Sa  1  Marcos,  TX 


IX 


,CA 

MD  .. 
MD 

,  MD 


NE 
KE 


MD 


MA 

Ro  jge, 

L\ 


Yarmouth,  MA 

LA  

Flouge,  LA 
LA 

Mouge,  LA 
Port  Arthur,  TX 


nam 
W\ 


WA  

Harbor,  Ml  .. 
NJ 


P  issaic. 


Wage 
index 


1.0795 

0.8494 
0.9625 


0.9609 


0.9810 
0.9919 


0.9904 
1 .2956 
0.8406 

0.8424 

1.1757 
0.8871 
1.1692 

0.8961 


TABLE  7.— Wage  Index  fjor  Urban 
Areas — Continued 


Urban  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

Yellowstone,  MT 

0920      Biloxi-Gulfport-Pascagoula, 

MS 

0.9029 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 

0960  Binghamton,  NY  

6.8428 

Broome,  NY 

Tioga,  NY 

1000  Birmingham,  AL 

0.9212 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 

1010  Bismarck,  ND  

0.7965 

Burieigh,  ND 

Morton,  ND 

1020  Bloomington,  IN  

0.8662 

Monroe,  IN 

1040  Bloomington-Normal,  IL 

0.8832 

McLean,  IL 

1080  Boise  City,  ID  

0.9209 

Ada.  ID 

Canyon,  ID 

1123  Boston- Worcester-Lawrence- 

Lowell-Brockton,  MA-NH  

1.1233 

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 

1125Boulder-Longmont,  CO  

1 .0049 

Boulder,  CO 

1145  Brazoria,  TX  

0.8-i37 

Brazoria,  TX 

1150  Bremerton,  WA. 

Kitsap,  WA 

1240       Brownsville-Harlingen-San 

Benito,  TX  

1.0303 

Cameron,  TX 

1260  Bryan-College  Station,  TX 

0.9019 

Brazos,  TX 

1280  Buffalo-Niagara  Falls,  NY 

0.9604 

Erie,  NY 

Niagara,  NY 

1303  Buriington,  VT 

0.9704 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310Caguas,  PR  

0.4158 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 

1320  Canton-Massillon,  OH  

0.9071 

Carroll,  OH 

Stark,  OH 

1350  Casper,  WY  

0.9095 

Natrona,  WY 

1360  Cedar  Rapids,  lA 

0.8874 

Linn,  lA 

1400  Champaign-Urbana,  IL 

0.9907 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

Champaign,  IL 

1440  Charleston-North  Charleston, 

SC 

0.9332 

Berkeley,  SC 

Charleston,  SC 

Dorchester,  SC 

1480  Charieston,  WV  

0.8880 

Kanawha,  WV 

Putnam,  WV 

1520    Charlotte-Gastonia-Rock 

Hill,  NC-SC 

0.9760 

Cabarrus,  NC 

Gaston,  NC 

-  . 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

York,  SC 

1540  Charlottesville,  VA  

1.0025 

Albemarle,  VA 

Charlottesville  City,  VA 

Fluvanna,  VA 

- 

Greene,  VA 

1560  Chattanooga,  TN-GA 

0.9086 

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marlon,  TN 

1580  Cheyenne,  WY  

0.8796 

Laramie,  WY 

1600  Chicago,  IL  

1.0892 

Cook.  IL                             i 

De  Kalb,  IL 

Du  Page,  IL 

Grundy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 

1620  Chico-Paradise,  CA 

1.0193 

Butte,  CA 

1640  Cincinnati,  OH-KY-IN  

0.9413 

Dearborn,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant.  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Warren,  OH 

1660  Clarksville-Hopkinsville,  TN- 

KY    : 

0  8244 

Christian,  KY 

Montgomery,  TN 

1680  Cleveland-Lorain-Elyna,  OH  .. 

0.9671 

Ashtabula,  OH 
Geauga,  OH 
Cuyahoga,  OH 
Lake,  OH 
Lorain,  OH 
Medina,  OH 
1 720  Colorado  Springs,  CO 


Table  7.— Wage  Index  fqr  Urban 
Areas — Conttnued   • 


0.9833 


Urban  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

El  Paso,  CO 

1740  Columbia,  MO  

08695 

Boone,  MO 

1760  Columbia,  SC  

0.8902 

Lexington,  SC 

-' 

Richland,  SC 

1800  Columbus.  GA-AL 

0.8694 

Russell,  AL 

Chattanoochee,  GA 

Harris,  GA 

Muscogee,  GA 

1840  Columbus,  OH  

0.9648 

Delaware.  OH 

Fairfield,  t)H 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 

1880  Corpus  Christi,  TX 

0.8521 

Nueces,  TX 

San  Patricio,  TX 

1890  Corvallis,  OR  

1.1516 

Benton,  OR 

1900  Cumberiand,  MD-WV  

0.8200 

Allegany,  MD 

Mineral,  WV 

1920  Dallas,  TX 

0.9974 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockwall,  TX 

1950  Danville,  VA  

0.9035 

Danville  City.  VA 

Pittsylvania,  VA 

I960    Davenport-Moline-Rock    Is- 

land, lA-IL : 

0.8985 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 

2000  Dayton-Springfield,  OH 

0.9518 

Claris,  OH 

Greene,  OH 

Miami.  OH 

Montgomery,  OH 

2020  Daytona  Beach,  FL  

0.9078 

Flagler,  FL 

Volusia,  FL 

2030  Decatur,  AL  

0.8828 

Lawrence,  AL 

Morgan,  AL 

2040  Decatur,  IL 

0.8161 

Macon,  IL 

2080  Denver.  CO 

1.0837 

Adams,  CO 

Arapahoe,  CO 

Denver,  CO 

i 

Douglas,  CO 

Jefferson,  CO 

2120  Des  Moines,  lA 

0.9106 

Dallas.  lA 

Polk,  lA 

Warren,  lA 

2160  Detroit,  Ml  ., 

1.0101 

Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

Lapeer,  Ml 

t 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

^ 

St.  Clair,  Ml 

Wayne,  Ml 

2180  Dothan.  AL 

0.7741 

Dale.  AL 

Houston,  AL 

2190  Dover.  DE  

0.9805 

Kent,  DE 

2200  Dubuque,  lA  

0.8886 

Dubuque.  lA 

2240  Duluth-Superior,  MN-WI  

1.0171 

St.  Louis.  MN 

Douglas,  Wl 

2281  Dutchess  County,  NY 

1.0934 

Dutchess,  NY 

2290  Eau  Claire.  Wl  

09064 

Chippewa.  Wl 

Eau  Claire,  Wl 

2320  El  Paso,  TX  

0.9196 

El  Paso,  TX 

2330  Elkhart-Goshen,  IN 

0.9783 

Elkhart,  IN 

2335  Elmira.  NY  

0.8377 

Chemung.  NY 

2340  Enid.  OK  

0.8559 

Garfield.  OK 

2360  Erie,  PA  

0.8601 

Erie,  PA 
2400  Eugene-Springfield,  OR  ; 

Lane,  OR 
•2440  Evansville-Henderson,  IN-KY 

Posey,  IN 

Vanderburgh.  IN 

Warrick,  IN 

Henderson.  KY 
2520  Fargo-Moorhead.  ND-MN  

Clay.  MN 

Cass.  ND 
2560  Fayetteville.  NC  

Cumberiand,  NC 
2580     Fayetteville-Spnngdale-Rog- 

ers,  AR 

Benton.  AR 

Washington.  AR    • 
2620  Flagstaff,  A2-UT  .., 

Coconino,  AZ 

Kane,  UT 
2640  Flint,  Ml 

Genesee.  Ml 
2650  Florence.  AL  

Colbert,  AL 

Lauderdale.  AL 
2655  Florence,  SC  

Florence.  SC 
2670  Fort  Collins-Loveland,  CO 

Larimer.  CO 
2680  Ft.  Lauderdale,  FL 

Broward,  FL 
2700  Fort  Myers-Cape  Coral,  FL  ... 

Lee.  FL. 
2710  Fort'Pierce-Port  St.  Lucie,  FL 

Martin,  FL 

St.  Lucie,  FL 
2720  Fort  Smith,  AR-OK  


1.1456 
0.8429 

0.9797 

0.8986 

08396 

1.1333 

1.0858 
0.7747 

08709 
1.0108 
1.0163 
0.9816 
1  0008 

0.8424 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

Wage 
index 

•    (constituent  counties  or 

county  equivalents) 

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 

2750  Fori  Walton  Beach,  FL 

0.8966 

Okaloosa,  FL 

2760  Fort  Wayne.  IN- 

0.9585 

Adams,  IN 

Allen,  IN 

De  Kalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 

2800  Forth  Worth-Arlington,  TX  

0.9359 

Hood,  TX                                      J 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 

2840  Fresno,  CA  : 

1.0094 

Fresno,  CA 

Madera,  CA 

2880  Gadsden,  AL  

0.8206 

Etowah,  AL 

2900  Gainesville,  FL 

0.9693 

Alachua,  FL 

2920  Galveston-Texas  City,  TX 

0.9279 

Galveston,  TX 

2960  Gary,  IN  

0.9410 

Lake, IN 

Porter,  IN 

2975  Glens  Falls,  NY  

0.8475 

Warren,  NY 

Washington,  NY 

2980  Goldsboro,  NC 

0.8622 

Wayne,  NC 

2985  Grand  Forks,  ND-MN  

0.8636 

Polk,  MN 

Grand  Forks,  ND 

2995  Grand  Junction,  CO  

0.9633 

Mesa,  CO 

3000  Grand  Rapids-Muskegon-Hol- 

land.  Ml  

0.9469 

Allegan,  Ml 

.Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 

3040  Great  Falls,  MT  

0.8809 

Cascade,  MT 

3060  Greeley,  CO  .^ 

0.9372 

Weld,  CO 

3080  Green  Bay,  Wl 

0.9461 

Brown,  Wl    ' 

3120    Greensboro- Winston-Salem- 

High  Point,  NC  

0.9166 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 

3150  Greenville,  NC 

0.9098 

Pitt,  NC 

3160      Greenville-Spartanburg-An- 

derson, SC  

0.9335 

Table  7.- Wage  Index  for  Urban 
Af  ieas — Continued 


Ursan  area 

(constitu  ent  counties  or 

county  equivalents) 


PA 


CT 


Anderson,  SC 

Cherokee,  S  C 

Greenville,  i  IC 

Pickens,  SC 

Spartanburg  SC 
3180  Hagerstqwn,  MD 

Washington,  MD 
3200  HamiltorJ-Middietown,  OH 

Butler,  OH 
3240    Harrisb^irg-Lebanon-Carlisle, 

PA  

Cumberland 

Dauphin,  PA 

Lebanon,  Pl\ 

Perry,  PA 
3283  Hartford, 

Hartford,  C7 

Litchfield,  C ' 

Middlesex,  (fT 

Tolland,  CT 
3285Hattiesbiirg,  MS 

Fon-est,  MS 

Lamar.  MS 
3290        Hickdry-Morganton-Lenoir, 

NC  

Alexander,  IJIC 

Burke,  NC 

Caldwell,  N( ; 

Catawba,  Ni ; 
3320  HonolulL ,  HI 

Honolulu,  H 
3350  Houma 

Lafourche,  llA 

Terrebonne,  LA 
3360  Houston,  TX 

Chambers,    X 

Fort  Bend,  "fX 

Harris,  TX 

Liberty,  TX 

Montgomer^j,  TX 

Waller,  TX 
3400     Huntington-Ashland, 

KY-OH  

Boyd,  KY 

Carter,  KY 

Greenup,  K' 

Lawrence,  (}H 

Cabell,  WV 

Wayne,  WV 
3440  HuntsviK ;,  AL 

Limestone,  ikL 

Madison,  Al 
3480  Indianapplis 

Boone,  IN 

Hamilton,  \t\ 

Hancock,  \U 

Hendricks,  I  ^ 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
3500  Iowa  Cit*,  lA 

Johnson,  lA 
3520  Jackson 

Jackson,  Ml 
3560  Jackson 


WV- 


IN 


Ml 


MS 


Wage 
index 


0.9172 
0.9214 

0.9164 

1.1555 

0.7307 
0.9242 

1.1098 
0.7748 

0.9834 


0.9595 


0,9245 


0.9916 


0.9548 
0.8986 
0.8357 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 

3580  Jackson,  TN  

0.8984 

Chester,  TN 

Madison,  TN 

3600  Jacksonville,  FL 

0.9529 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 

-3605  Jacksonville,  NC 

0.8544 

Onstow,  NC 

3610  Jamestown,  NY  

0.7762 

Chautaqua,  NY 

3620  Janesville-Beloit,  Wl  

0.9282 

Rock,  Wl 

3640  Jersey  City,  NJ  

1.1115 

Hudson,  NJ 

3660  Johnson  City-Kingsport-Bris- 

toh  TN-VA 

0.8253 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

■■ 

Washington,  TN  . 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

3680  Johnstown,  PA 

0.8158 

Cambria,  PA 

Somerset,  PA 

3700  Jonesboro,  AR 

0.7794 

Craighead,  AR 

3710  Joplin,  MO  

0.8681 

Jasper,  MO 

Newton,  MO 

3720  Kalamazoo-Battle  Creek,  Ml 

1.0500 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 

3740  Kankakee,  IL  .-. 

1.0419 

Kankakee,  IL 

3760  Kansas  City,  KS-MO  

0.9715 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 

3800  Kenosha,  Wl 

0.9761 

Kenosha,  Wl 

3810  Killeen-Temple,  TX 

0.9159 

Bell,  TX 

Coryell.  TX 

3840  Knoxville,  TN  

0.8820 

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 

3850  Kokomo,  IN 

0.9045 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

(constituent  counties  or 

county  equivalents) 

Howard,  IN 

Tipton,  IN 
3870  La  Crosse,  WI-MN  

Houston,  MN 

La  Crosse,  Wl 
3880  Lafayette,  LA  

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 
3920  Lafayette,  IN  

Clinton,  IN 

Tippecanoe,  IN 
3960  Lake  Charles,  LA 

Calcasieu,  LA 
3980  Lakeland-Winter  Haven,  FL  . 

Polk,  FL 
4000  Lancaster,  PA 

Lancaster,  PA 
4040  Lansing-East  Lansing,  Ml 

Clinton,  Ml 

Eaton,  Ml  « 

Ingham,  Ml 
4080  Laredo,  TX 

Webb,  TX 
4100  Las  Cruces,  NM  

Dona  Ana,  NM 
4120  Las  Vegas,  NV-AZ ^.. 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 
4150  Lawrence,  KS  

Douglas,  KS 
4200  Lawton,  OK 

Comanche,  OK 
4243  Lewiston-Aubum,  ME  

Androscoggin,  ME 
4280  Lexington,  KY  

Bourbon,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 
^Scott,  KY 

Woodford,  KY 
4320  Lima,  OH  

Allen,  OH 

Auglaize,  OH 
4360  Lincoln,  NE  

Lancaster,  NE 
4400  Little. Rock-North  Little  Rock, 

AR 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 
■  Saline,  AR 
4420  Longview-Marshall,  TX 

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 
4480  Los  Angeles-Long  Beach,  CA 

Los  Angeles,  CA 
4520  Louisville,  KY-IN 


Wage 
index 


0.9247 
0.8189 

0.8584 

0.7841 
0.8811 
0.9282 
0.9714 

0.8091 
0.3688 
1.1528 

0.8677 
0.8267 
0.9383 
0.8685 


0.9522 
1.0033 
0.8923 

0.9113 

1.1795 
0.9242 


Urban  area 

(constituent  counties  or 

Wage 
index 

county  equivalents) 

Clark,  IN 

Floyd,  IN 

Hamson,  IN 

Scott.  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 

4600  Lubbock,  TX  „ 

0.8272 

Lubbock,  TX 

4640  Lynchburg,  VA 

09134 

Amherst,  VA 

Bedford  City,  VA 

Bedford,  VA 

Campbell,  VA 

Lynchburg  City,  VA 

4680  Macon,  GA  

0.8953 

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 

4720  Madison,  Wl  

1.0264 

Dane,  Wl 

4800  Mansfield,  OH 

09180 

Crawford,  OH 

Richland,  OH 

4840  Mayaguez,  PR 

0.4795 

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  Gennan,  PR 

4880       McAllen-Edinburg-Mission, 

TX  

0.8381 

Hidalgo,  TX 

4890  Medford-Ashland,  OR 

1.0772 

Jackson,  OR 

4900         Melboume-Titusville-Palm 

Bay,  FL 

0  9776 

Brevard,  FL 

4920  Memphis,  TN-AR-MS 

0.9009 

Crittenden,  AR 

De  Soto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 

4940  Merced,  CA  

0.9690 

Merced,  CA 

5000  Miami,  FL 

0.9894 

Dade,  FL 

5015                Middlesex-Somerset- 

Hunterdon,  NJ  

1.1366 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ 

5080  Milwaukee-Waukesha,  Wl  

0.9988 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 

5120  Minneapolis-St  Paul,  N/IN-WI 

1.1001 

Urban  area 

(constituent  counties  or 

Wage 
index 

county  equivalents) 

Anoka,  MN 

Carver,  MN 

Chisago.  MN 

Dakota,  MN 

- 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherburne.  MN 

"Washington,  MN 

Wright.  MN 

Pierce,  Wl 

St.  Croix.  Wl 

■ 

5140  Missoula,  MT 

0.8718 

Missoula,  MT 

5160  Mobile,  AL  

0.7994 

Baldwin,  AL 

Mobile,  AL 

5170  Modesto,  CA 

1.1275 

Stanislaus,  CA 

5190  Monmouth-Ocean,  NJ  

1.0956 

Monmouth,  NJ 

Ocean,  NJ 

5200  Monroe,  LA 

0.7922 

Ouachita,  LA 

5240  Montgomery,  AL  

07907 

Autauga,  AL 

Elmore,  AL                                   ^ 

Montgomery,  AL 

5280  Muncie.  IN- 

0.8775 

Delaware,  IN 

5330  Myrtle  Beach,  SC  

0.9112 

Hony,  SC 

5345  Naples,  FL 

a9790 

Collier,  FL 

5360  Nashville,  TN 

0.9855 

Cheatham,  TN 

, 

Davidson.  TN 

Dickson,  TN 

Robertson,  TN 

Rutherford  TN 

* 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 

5380  Nassau-Suffolk,  NY  

1.3140 

Nassau,  NY 

Suffolk.  NY 

5483  New  Haven-Bridgeport-Stam- 

4 

ford-Waterbury-Danbury,  CT  

1.2385 

Fairfield,  CT 

New  Haven,  CT 

5523  New  London-NonAfich.  CT  

1,1 63f 

New  London.  CT 

5560  New  Orleans.  LA  

0.9174 

Jefterson.  LA 

Orleans,  LA 

Plaquemines,  LA 

St.  Bemard.  LA 

St.  Charies,  LA 

St.  James,  LA 

St.  John  The  Baptist.  LA 

St.  Tammany,  iA 

5600  New  York.  NY 

1.4018 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urt)an  area 
(constituent  counties  or 

Wage 
index 

county  equivalents) 

Bronx,  NY 

Kings,  NY 

New  Yort<,  NY 

Putnam.  NY 

C3ueens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 

5640  Newark,  NJ : 

1.1518 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 

5660  Newburgh,  NY-PA  

1.1509 

Orange,  NY 

Pike,  PA 

5720  Norfolk-Virginia  Beach-New- 

port News,  VA-NC 

0.8619 

Cunituck,  NC 

Chesapeake  City,  VA 

Gtoucester,  VA 

Hampton  City,  VA 

Isle  of  Wight.  VA 

•■,   ^ 

James  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  City^  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City.  VA 

"  Virginia  Beach  City  VA 

Williamsburg  City.  VA 

York,  VA 

5775  Oakland,  CA 

1.4921 

Alameda,  CA 

Contra  Costa,  CA  . 

5790  Ocala,  FL 

0.9728 

Marion,  FL 

5800  Odessa-Mklland,  TX 

0.9327 

Ector,  TX 

Midland,  TX 

5880  Oklahoma  City,  OK 

0.8984 

-    Canadian,  OK 

Cleveland,  OK 

Logan,  Ot< 

• 

McClain.  OK 

Oklahoma,  OK 

Pottawatomie,  OK 

5910Olympia.  WA  

,1.0963 

Thurston,  WA 

5920  Omaha,  NE-IA  

0.9745 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Was()ington,  NE 

5945  Orange  County,  CA 

1.1372 

Orange,  CA 

5960  Orlando,  FL  

0.9654 

Lake,  FL 

• 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 

5990  Owenslwro,  KY  

0.8374 

Daviess,  KY 

6015  Panama  City,  FL  

0.8202 

Bay,  FL 

6020    Parkersburg-Marietta,    WV 

OH 

0.8039 

Table  7.-  -Wage  Index  for  Urban 
AREAS — Continued 


(consti 
counti ' 


Ui  ban  area 
itijent  counties  or 
equivalents) 


Washington  OH 

Wood,  WV 
6080  Pensacdia,  FL 

Escambia,  I^L 

Santa  Rosaj  FL 
6120  Peoria-Ftekin,  IL 

Peoria,  IL    i 

Tazewell,  ILl 

Woodford,  iL 
6160  Philadeljihia,  PA-NJ 

Burlington,    U 

Camden,  N. 

Gloucester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  FA 

Montgomery ,  PA 

Philadelphia ,  PA 
6200  Phoenix  Mesa,  AZ 

Maricopa,  AZ 

Pinal,  AZ 
6240  Pine  Blut,  AR 

Jefferson,  A  R 
6280  Pittsburgh,  PA  

Allegheny,  J  'A 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 

Washingtoni  PA 

Westmoreland,  PA 
6323  Pittsfield  MA  

Berkshire,  ^  lA 
6340  Pocatelld,  ID  

Bannock,  IC 
6360  Ponce,  I'R 

Guayanilla,  ^'R 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR  ■  - 

Villalba,  PR 

Yauco,  PR 
6403  Portland  ME 

Cumtierland,  ME 

Sagadahoc,!  ME 

York,  ME     ' 
6440  Portlandivancouver,  OR-WA 

ClackamasJOR 

Columbia,  C  R 

Multnomah,  OR 

Washington  OR 

Yamhill,  OR 

Clark,  WA 
6483       Pro\^dence-Wan«ick-Paw- 

tucket,  Rl 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington  Rl 
6520  Provo-Orem,  UT 

Utah,  UT 
6560  Pueblo,  fcO 

Pueblo,  CO 
6580  Punta  G  >rda,  FL 

Chartotte.  F . 
6600  Racine,  )N\ 

Racine,  Wl 
6640  RaleighfDurham-Chapel  Hill, 

NC  


Wage 
index 


0.8707 
0.8734 

1.0883 


1.0129 

0.7865 
0.8901 


1.0276 
0.9042 
0.4708 


0.9949 


1.1213 


1.0977 


0.9976 
0.8778 
0.9510 
0.8814 

0.9959 


Table  7.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

Chatham,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 

6660  Rapid  City,  SD 

0.8806 

Pennington,  SD 

6680  Reading,  PA  

0.9133 

Berks,  PA 

6690  Redding,  CA  

1.1352 

Shasta,  CA 

6720  Reno,  NV 

1.0682- 

Washoe,  NV 

6740     Richland-Kennewick-Pasco, 

WA 

1 .0609 

Benton,  WA 

Franklin,  WA 

6760  Richmond-Petersburg,  VA 

0.9349 

Charies  City  County,  VA 

Chesterfield,  VA 

Colonial  Heights  City,  VA 

Dinwiddle,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City.  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 

6780    Riverside-San    Bernardino, 

CA  

1.1341 

Riverside,  CA 

San  Bernardino,  CA 

6800  Roanoke,  VA  

0.8700 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 

6820  Rochester,  MN  

1.1739 

Olmsted,  MN 

6840  Rochester,  NY 

0.9430 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orieans,  NY 

Wayne,  NY 

6880  Rockford,  IL 

0.9666 

Boone,  IL 

Ogle,  IL 

Winnebago,  IL 

6895  Rocky  Mount,  NC 

0.9076 

Edgecombe,  NC 

Nash,  NC 

6920  Sacramento,  CA 

1  1845 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 

6960    Saginaw-Bay    City-Midland, 

Ml 

1.0032 

Bay,  Ml 

Midland.  Ml 

Saginaw,  Ml 

6980  St.  Cloud,  MN 

0.9506 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

(constituent  counties  or 

county  equivalents) 


Wage 
index 


Benton,  MN 

Stearns,  MN 

7000  St.  Joseph;  MO  

0.9757 

Andrews,  MO 

Buchanan,  MO 

7040  St.  Louis,  M 

0-IL  

0.9033 

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

; 

Jefferson,  MO 

Lincoln,  MO 

St.  Charles,  MO 

St.  Louis,  MO 

St.  Louis  City,  ^ 

10 

Wan-en,  MO 

Sullivan  City,  MO 

7080  Salem,  OR 

1.0482 

Marion,  OR 

Polk,  OR 

7120  Salinas,  CA 

1.4339 

Monterey,  CA 

71 60  Salt  Lake  Ci 

ty-Ogden,  UT  

0.9913 

Davis,  UT 

Salt  Lake,  UT 

' 

Weber,  UT 

7200  San  Angelo, 

TX  

0.8535 

Tom  Green,  TX 

7240  San  Antonio 

TX  

0.8870 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson,  TX 

7320  San  Diego,  CA  

1.1147 

San  Diego,  CA 

7360  San  Francisco,  CA  

1.4514 

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 

7400  San  Jose,  CA  

1.4626 

Santa  Clara,  CA 

7440  San  Juan-Bayamon,  PR 

0.4909 

Aguas  Buenas,  PR 

Barceloneta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba,  PR 

Comerio,  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Florida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PP 

Loiza,  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan,  PR  . 

Toa  Alta,  PR 

Urban  area 

(constituent  counties  or 

county  equivalents) 

Toa  Baja,  PR 

Tnjjillo  Alto,  PR 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa,  PR 
7460  San  Luis  Obispo-Atascadero- 

Paso  Robles,  CA  

San  Luis  Obispo,  CA 
7480  Santa  Barbara-Santa  Maria- 

Lompoc,  CA  

Santa  Barbara,  CA 
7485  Santa  Cruz-Watsonville,  CA  .. 

Santa  Cruz,  CA 
7490  Santa  Fe,  NM  

Los  Alamos,  NM 

Santa  Fe,  NM 
7500  Santa  Rosa,  CA  

Sonoma,  CA 
7510  Sarasota-Bradenton,  FL  

Manatee,  FL 

Sarasota,  FL 
'  7520  Savannah,  GA  

Bryan,  GA 

Chatham,  GA 

Effingham,  GA 
7560    Scranton-Wilkes-Barre— Ha- 

zleton,  PA 

Columbia,  PA 

Lackawanna,  PA 

Luzerne,  PA 

Wyoming,  PA 
7600  Seattle-Bellevue-Everett,  WA 

Island,  WA 
"     King,  WA 

Snohomish,  WA 
7610  Sharon,  PA 

Mercer,  PA 
7620  Sheboygan,  Wl  

Sheboygan, Wl 
7640  Sherman-Denison,  TX 

Graysor>,  TX 
7680  Shreveport-Bossier  City,  LA  .. 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 
7720  Sioux  City,  lA-NE 

Woodbury,  lA 

Dakota,  NE 
7760  Sioux  Falls.  SD 

Lincoln,  SD 

Minnehaha,  SD 
7800  South  Bend,  IN 

St.  Joseph,  IN 
7840  Spokane,  WA  

Spokane,  WA 
7880  Springfield,  IL  

Menard,  IL 

Sangamon,  IL 
7920  Springfield,  MO 

Christian,  MO 

Greene,  MO 

Webster,  MO 
8003  Springfield,  MA  

Hampden,  MA 

Hampshire,  MA 
8050  State  College,  PA 

Centre,  PA 
8080    Steubenville-Weirton,    OH- 

WV  


Wage 
index 


1,1429 

1.0441 
1.2942 
1.0653 

1.2877 
0.9964 

0.9472 
0.8412 

1.1562 

0.7751 
0.8624 
0.9700 
0.9083 

0.8993 

0.9309 

0.9821 
1.0901 
0.8944 

0.8457 

/ 

1.0543 
0.8740 
0.8398 


Urban  area 

(constituent  counties  or 

county  equivalents) 

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 
8120Stockton-Lodi.  CA  

San  Joaquin,  CA 
8140  Sumter,  SC 

Sumter.  SC 
8160  Syracuse,  NY  

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego,  NY 
8200  Tacoma,  WA 

Pierce,  WA 
8240  Tallahassee,  FL 

Gadsden,  FL 

Leon,  FL 
8280  Tampa-St.  Petersburg-Clear- 
water, FL  

Hemando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 
8320Ten-e  Haute,  IN  

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 
8360    Texarkana.    AR-Texarkana, 
-  TX 

Miller,  AR 

Bowie,  TX 
8400  Toledo.  OH  r 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 
8440  Topeka,  KS 

Shawnee,  KS 
8480  Trenton,  NJ 

Mercer,  NJ 
8520  Tucson,  AZ 

Pima,  AZ 
8560  Tulsa,  OK  

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
8600  Tuscaloosa,  AL 

Tuscaloosa,  AL 
8640  Tyler,  TX 

Smith,  TX 
8680  Utica-Rome.  NY  

Herkimer,  NY 

Oneida,  NY 
8720  Vallejo-Fairfield-Napa,  CA 

Napa,  CA 

Solano,  CA 
8735  Ventura,  CA  

Ventura.  CA 
8750  Victoria,  TX 

Victoria,  TX 
8760      Vineland-Millville-Bridgefon, 

NJ  

Cumberland,  NJ 
8780  Visalia-Tulare-Porterville,  CA 

Tulare,  CA       , 
8800  Waco,  TX 


Wage 
index 


1.0404 
0.8243 
0.9412 

1.1116 
0.8520 

0.9103 

0.8325 

0.8150 
0.9381 

09108 
1.0517 
0.8981 
0.9185 


0.8212 
0.9404 
0.8403 

1.3377 

1.1064 
0.8184 

1.0405 
0.9794 
0.8394 
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Table  7.— Wage  Index  for  Urban 
Areas— Continued 


Table 


Urban  area 

(constituent  counties  or 

county  equivalents) 

McLennan,  TX 
8840     Washington,     DC-MD-VA- 

WV  

District  of  Columbia,  DC 

Calvert,  MD 

Charles,  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Ariington,  VA 

Clarke,  VA 

Culpepper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Pari<  City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Wan-en,  VA 

Berkeley,  WV 

Jefferson,  WV 
8920  Waterioo-Cedar  Falls,  lA 

Black  Hawk,  lA 
8940  Wausau.  Wl 

Marathon,  Wl 
8960     West     Palm     Beach-Boca 

Raton,  FL  

Palm  Beach,  FL 
9000  Wheeling,  OH-WV  

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 
9040  Wichita,  KS 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 
9080  Wichita  Falls,  TX  

Archer,  TX 

Wrchita,  TX 
9140  Williamsport,  PA  


Wage 
index 
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TABLE  8.— Wage  Index  for  Rural 
Areas — Continued 


Urban  area 

(corfetituent  counties  or 

cc  unty  equivalents) 


1.0904 


Lycomir  g,  PA 
9160  Wilrrlington-Newark,  DE-MD 

New  Castle,  DE 

Cecil,  MP 
9200  Wilnington,  NC  

New  Ha  lover,  NC 

Brunswii:k,  NC 
9260  Yakima,  WA 

Yakima.  WA 
9270  Yolo  CA  

Yolo,  C> , 
9280  York  PA  

York.  P> , 
9320  Your  gstown-Warren,  OH  

Columbipna,  OH 

Mahonir^g,  OH                      ~ 
OH 
City,  CA 


Trumbul 
9340  Yubs 

Sutter 

Yuba,  C|\ 
9360  Yumi  i 

Yuma,  ^  Z 


8.  On  Page  46056,  Table  8  is  revised 
as  follow ;: 


TABLE 


0.8366 
0.9692 

0.9798 
0.7494 

0.9238 

0.8341 
0.8158 


3.— Wage  Index  for  Rural 
Areas 


Alabama 
Alaska  .. 
Arizona  . 
Arkansas  . 
California 
Colorado 
Connectici  t 
Delaware 
Florida  ... 
Georgia  . 
Guam  .... 
Hawaii  ... 

Idaho 

Illinois  .... 
Indiana  .. 


RUG 
gtgup 


RVC 
RHA 
SSC 
IA2.. 


Total 


Labor 


$267.32 
$206.58 
$172.07 
$116.68 


Wage  index 


0.8740 
0.8740 
0.8740 
0.8740 


•Reflects  a  6.7  percent  adjustment  from  section  314  of  th4  BIPA. 
•••Reflects  a  20  percent  adjustment  from  section  101(a)  a  the  BBRA. 


AZ 


Wage 
index 


Rural  area 


Wage 
index 


1.0882 

0.9563 

1.0372 
0.9204 
0.9119 
0.9214 

1 .01 96 
0.8895 


Rural  area 


Wage 
index 


0.7492 
1.1886 
0.9270 
0.7734 
1 .0027 
0.9328 
1.2183 
0.9557 
0.8870 
0.8595 
0.9611 
0.9958 
0.8974 
0.8254 
0.8824 


Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland  

Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey^  

New  Mexico 

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 

Puerto  Rico 

Rhode  Island^  ... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Virgin  Islands  .... 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


0.8416 
0.8034 
0.7973 
0.7458 
0.8812 
0.9125 
1 .0432 
0.8884 
0.9330 
0.7778 
0.7892 
0.8800 
0.8822 
0.9806 
1.0030 

0.8270 
0.8526 
0.8458 
0.7778 
0.8820 
0.7537 
0.9994 
0.8378 
0.4018 

0.8498 
0.8195 
0.7886 
0.7780 
0.8974 
0.9307 
0.8498 
0.7195 
1 .0388 
0.8018 
0.9304 
0.9110 


'  All  counties  within  the  State  are  classified 
urban. 

9.  On  Page  46057,  in  the  second 
column,  in  the  first  line,  "$20,379."  is 
revised  to  read  "$20,371." 

10.  On  Page  46057,  Table  9  is  revised 
to  read  as  follows: 


Table  9.— SNF  j^YZ:  Located  in  State  College,  PA 

[Wage  Index:  0.8740] 


^dj.  labor 


$233.64 
$180.55 
$150.39 
$101.98 


Non-labor 


$82.70 
$63.91 
$53.24 
$36.10 


Adj.  rate 


$316.34 
$244.46 
$203.63 
$138.03 


Percent 
adjustment 


•$337.53 

•$260.84 

••$244.36 

$138.08 


Medi-care 
days 


14 
16 
30 
30 


90 


Payment 


$4,725 
$4,173 
$7,331 
$4,142 


$20,371 
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Table  11 


Projected  Ispact  o£  FY  2004  Update  to  the  SNF  PPS 


Number  of 
facilities 

Wage 

Index 

Change 

Total 

FY  2004 

change 

Total 

13,944 

0.0% 

6.4% 

Urban 

9,485 

-0.1% 

6.3% 

Rural 

4,459 

0.5% 

6.9% 

Hospital  based 
urban 

1,049 

-0.1% 

6.3% 

Freestanding 
urban 

7,885 

-0.1% 

6.3% 

Hospital  based 
rural 

660 

0.4% 

6.8% 

Freestanding 
rural 

3,500 

0.5% 

6.9% 

Urban  by  region 

New  England 

911 

0.1% 

6.5% 

Middle  Atlantic 

1,469 

-0.6% 

5.7% 

South  Atlantic 

1,522 

0.1% 

6.5% 

East  North 
Central 

1,823 

-0.5% 

5.8% 

East  South 
Central 

410 

0.4% 

6.8% 

West  North 
Central 

662 

0.4% 

6.8% 

West  South 
Central 

847 

0.1% 

6.5% 

Mountain 

413 

0.8% 

7.2% 

Pacific 

1,422 

0.1% 

6.5% 

Rural  by  region 

New  England 

129 

-0.2% 

6.1% 

Middle  Atlantic 

238 

-0.4% 

5.9% 

South  Atlantic 

627 

0.3% 

6.7% 

East  North 
Central 

845 

0.8% 

7.2% 

East  South 
Central 

479 

-0.3% 

6.0% 

West  North 
Central 

1,045 

1.6% 

8.1% 

West  South 
Central 

605 

-0.2% 

6.1% 

Mountain 

303 

1.2% 

7.6% 

Pacific 

188 

0.4% 

6.8% 

Ownership 

Government 

701 

0.0% 

6.4% 

Proprietary 

8,839 

0.0% 

6.4% 

Voluntary 

3,514 

-0.1% 

6.3% 
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m.  Waiver  of  Proposed  Rulemaking 
and  Delayed  Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaidng  in  the  Federal 
Re^ster  to  provide  a  period  for  public 
conunent  before  the  provisions  of  a 
notice  take  effect.  We  can  waive  this 
procedure,  however,  if  we  find  good 
cause  that  notice-and-comment 
procedure  is  impracticable, 
unnecassary,  or  contrary  to  the  public 
interest  and  incorporate  a  statement  of 
the  finding  and  the  reasons  for  it  into 
the  notice  issued.  We  can  also  waive  the 
30-day  delayed  effective  date  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d])  when  there  is  good  cause  to  do 
so  and  we  publish  in  the  rule  an 
explanation  of  our  good  cause. 

We  find  it  unnecessary  to  undertake 
notice-and-comment  rulemaking 
because  this  notice  merely  provides 
technical  corrections  to  the  regulations. 
We  are  not  changing  our  payment 
methodology,  but  rather,  are  simply 
implementing  correctly  the  payment 
methodology  that  we  previously 
proposed,  received  comment  on,  and 
subsequently  finalized.  Thus,  because 
the  public  ha^  already  had  the 
opportunity  to  comment  on  the  payment 
methodology  being  used  to  calculate 
wage  indexes,  additional  comment 
would  be  unnecessary. 

Further,  it  would  be  impracticable  at 
this  point  in  time  either  to  solicit 
additional  comments  or  to  delay  the 
effective  date  of  these  changes  beyond 
October  1,  2003.  The  Social  Security 
Act,  in  subparagraphs  (G)  and  (H)  of 
section  1888(e)(4),  requires  the  updated 
SNF  PPS  rates  to  be  in  place  at  the 
beginning  of  each  Federal  fiscal  year. 
Since  the  fiscal  year  begins  on  October 
1,  2003,  it  is  imperative  that  we  ensure 
that  the  correct  rates  are  in  place  and 
effective  by  October  1,  2003,  and  it 
would  not  have  been  possible  to  publish 
a  notice  and  receive  comments  on  it  in 
the  brief  period  of  time  between 
discovering  our  error  and  the  October  1 , 
2003  effective  date  for  the  updated  SNF 
PPS  rates. 

Finally,  we  believe  that  engaging  in 
notice  and  comment  prior  to  making 
these  corrections  or  delaying  the 
effective  date  beyond  October  1,  2003 
would  be  contrary  to  the  public  interest. 
As  a  matter  of  good  public  policy,  the 
rates  used  in  the  SNF  PPS  should  not  be 
based  on  wage  indexes  that  we  now 
know  were  miscalculated.  The  public 
interest  is  served  by  ensuring  that  the 
rates  used  in  the  SNF  PPS  are  correct 
and  that  such  rates  are  in  effect  for  the 
entire  fiscal  year.  Thus,  it  would  be 
contreuy  to  the  public  interest  to  delay 
implementing  such  corrected  rates  in 
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SUMMARY:  i'his  document  clarifies  that 
captioned  elephone  voice  carry  over 
(VCO)  serv  ice  is  a  type  of 
teleconmii  nications  relay  service  (TRS), 
and  that  el  igible  providers  of  such 

eligible  to  recover  their  costs 
with  section  225  of  the 
i(Jations  Act.  This  document 
clarifies  that  certain  TRS 

minimum  standards  do  not 
ptioned  telephone  VCO 
i  waives  other  TRS 
standards  for  captioned 
VCO  service,  for  all  current 
future  captioned  telephone  VCO 

ers,  for  the  same  period  of 
indici  ited  herein,  beginning  on  the 
relqase  of  this  Declaratory 


service 
time 
date  of 
Ruling. 

DATES:  Eff«  ctive  August  1,  2003. 
ADDRESSES :  Federal  Communications 
Commissic  n,  445  12th  Street.  SW., 
Washingto  i,  DC  20554.  In  addition  to 
filing  comi  nents  with  the  Secretary,  a 
copy  of  an; '  comment  on  the 
informatio  i  collection  contained  herein 
should  be  i  ubmitted  to  Leslie  Smith, 
Federal  Co  mmunications  Commission, 
Room  1-A  }04,  445  12th  Street  SW. 
Washingto  1,  DC  20554,  or  via  the 
Internet  to  Leslie.Smith@fcc.gov,  and  to 
Kim  A.  Joh  nson,  OMB  Desk  Officer, 
Room  102^6  NEOB.  725  17th  Street, 
NW.,  Washington,  DC  20503  or  via  the 


Internet  to 

KimA  .Johnson@omb.  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Sievert,  of  the  Consumer  & 
Governmental  Affairs  Bureau  at  (202) 
418-1362  (voice),  (202)  418-1398 
(TTY),  or  e-mail  Janet.Sievert@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This 
Declaratory  Ruling  contains  new  and/or 
modified  collections  subject  to  the  PRA 
of  1995.  Pub.  L.  104-13.  These  will  be 
submitted  to  the  OMB  for  review  under 
section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
new  and/or  modified  information 
collection(s)  contained  in  this 
proceeding.  This  is  a  summary  of  the 
Commission's  Declaratory  Ruling, 
adopted  July  25,  2003,  released  August 
1,  2003.  Copies  of  any  subsequently 
filed  documents  in  this  matter  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  decision  also 
may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com.  To 
request  materials  in  accessible  formats  ' 
for  people  with  disabilities  (Braille, 
large  print,  electronic  files,  audio 
format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Bureau  at  (202) 
418-0531  (voice),  (202)  418-7365 
(TTY).  This  Declaratory  Ruling  can  also 
be  downloaded  in  Text  and  ASCII 
formats  at:  http://wivw.fcc.gov/cgb/dro. 

Paperwork  Reduction  Act 

The  Declaratory  Ruling  contains 
either  new  and/or  modified  information 
collection(s).  The  Commission,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  to  comment  on  the  information 
collection(s)  contained  in  this 
Declaratoty  Ruling  as  required  by  the 
PRA  of  1995,  Pub.  L.  104-13.  Public  and 
agency  comments  are  due  November  28, 
2003. 

Synopsis 

In  this  Declaratory  Ruling,  the 
Commission  responds  to  a  Petition  for 
Clarification  filed  by  Ultratec,  Inc. 
(Ultratec),  requesting  that  the 
Commission  clarify  that  captioned 
telephone  service,  which  Ultratec  calls 
CapTel,  an  enhanced  VCO  service,  is  a 
type  of  TRS  and  eligible  for 


« 
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reimbursement  from  the  Interstate  TRS 
Fund  under  the  TRS  rules.  TRS  enables 
persons  with  hearing  and  speech 
disabilities  to  communicate  by 
telephone  with  a  hearing  person 
through  a  TRS  facility.  47  U.S.C.  225. 
TRS  facilities  have  special  equipment 
and  are  staffed  by  communications 
assistants  (CA)  who  relay  conversations 
between  persons  who  use  text 
telecommimications  devices  and 
persons  who  communicate  by  voice.  In 
a  traditional  TRS  call,  the  caller  uses  a 
text  telephone  (TTY)  to  dial  the 
telephone  number  of  the  local  TRS 
facility.  For  the  TTY  user,  the  first 
step — the  inbound  call  to  the  TRS 
facility — is  functionally  equivalent  to 
receiving  a  dial  tone.  The  CA,  in  turn, 
places  an  outbound  voice  call  from  the 
TRS  facility  to  the  called  party.  The  CA 
serves  as  the  link  in  the  conversation, 
converting  all  typed  TTY  messages  from 
the  TTY  user  into  voice  messages,  and 
all  voice  messages  from  the  called  party 
into  typed  messages  for  the  TTY  user. 
See  Telecommunications  Relay  Services 
and  Speech-to-Speech  Services  for 
Individuals  with  Hearing  and  Speech 
Disabilities,  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
FCC  00-56,  15  FCC  Red  5140  at 
paragraph  2  (2000);  published  at  65  FR 
38432,  June  21,  2000  (Improved  TRS 
Report  and  Order).  The  process  is 
performed  in  reverse  when  a  voice 
telephone  user  initiates  a  traditional 
TRS  call  to  a  TTY  user.  We  refer  to 
"traditional  TRS  calls"  as  those  TRS 
calls  accomplished  via  text-to-voice  or 
voice-to-text,  with  text  provided  via 
TTY.  Such  calls  are  provided  through 
the  public  switched  telephone  network 
(PSTN}.  There  are  several  types  of 
traditional  TRS  calls,  including  VCO. 
Utratec's  captioned  telephone  VCO 
service  is  provided  through  the  PSTN 
using  specialized  customer  premises 
equipment  (CPE)  and  Ultratec's 
proprietary  technology.  Ultratec's 
captioned  telephone  service  uses  a 
telephone  that  looks  similar  to  a 
traditional  telephone  but  also  has  a  text 
display  that  allows  the  user,  on  one 
standard  telephone  line,  to  both  listen  to 
the  other  party  speak  and 
simultaneously  read  captions  of  what 
the  other  party  is  saying.  This  way,  a 
typical  user  of  this  service  who  has  the 
ability  to  speak  and  some  residued 
hearing,  can  both  listen  to  what  is  said 
over  the  telephone  and  read  captions  for 
clarification.  A  CA  using  specially 
developed  voice  recognition  technology 
generates  the  captions.  This  Declaratory 
Ruling  finds  that  captioned  telephone 
VCO  service  is  a  type  of  TRS,  and  that 
eligible  providers  of  such  service  are 


eligible  to  recover  their  costs  in 
accordance  with  section  225  of  the 
Communications  Act. 

Final  Regulatory  Flexibility 
Certification 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),  The  RFA,  see 
5  U.S.C.  601-612,  has  been  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  Puh. 
L.  No.  104-121,  Title  II,  110  Stat.  857 
(1996),  requires  that  a  regulatory 
flexibility  analysis  be  prepared  for 
notice-and-comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
5  U.S.C.  605(b).  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  goverrunental  jurisdiction." 
5  U.S.C.  601(6).  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  5  U.S.C. 
601(3)  (incorporating  by  reference  the 
definition  of  "small-business  concern" 
in  the  Small  Business  Act,  15  U.S.C. 
632).  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportunity 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  arr 
appropriate  to  the  activities  of  the 
agency  and  publishes  isuch  definition(s) 
in  the  Federal  Register."  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  15  U.S.C.  632. 

This  Declaratory  Ruling  addresses  a 
Petition  for  Clarification  (Petition)  filed 
by  Ultratec,  Inc.  (Ultratec).  on  April  of 
2002.  Ultratec.  Petition  for  Clarification 
Provision  of  Cost  Recovery  for  CapTel, 
an  Enhanced  VCO  Service  filed  April 
12.  2002.  This  Pefjfion  requests  that  the 
Commission  clarify  that  captioned 
telephone  service  is  a  form  of  VCO  TRS 
and  is  eligible  for  reimbursement  from 
the  Interstate  TRS  Fund.  The 
Commission  sought  comments  on  the 
Ultratec  Petition  in  a  Public  Notice. 
Pleading  Cycle  Established  for 
Comments  on  Petition  for  Clarification 
on  the  Provision  of  and  Cost  Recovery 
for  Captioned  Telephone  as  an 
Improved  Voice  Carry  Over  Service  for 
Telecommunications  Relay  Service, 
Public  Notice,  17  FCC  Red  11,933 
(2002);  published  at  67  FR  48415.  July 


24,  2002.  As  a  result  of  the  Ultratec 
Petition  and  filed  public  comments,  the 
Commission  is  issuing  this  Declaratory 
Ruling,  which  will  allow  Ultratec  and 
any  other  provider  of  captioned 
telephone  VCO  service  to  recover  its 
costs  of  providing  interstate  captioned 
telephone  service  from  the  Interstate 
TRS  Fund. 

As  noted  in  paragraph  22  of  the     • 
Declaratory  Ruling,  this  item  imposes  a 
regulatory  burden  on  the  Interstate  TRS 
Fund  Administrator,  requiring  it  to  pay 
eligible  providers  of  captioned 
telephone  service  the  costs  of  providing 
interstate  service.  The  Interstate  TRS 
Fund  is  a  not-for-profit  organization,  - 
and  therefore  is  a  "small  organization." 
A  small  organization  is  generally  "any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.  5  U.S.C. 
601(4).  Nationwide,  as  of  1992.  there 
were  approximately  275.801  small 
organizations.  U.S.  Department  of 
Commerce,  Bureau  of  the  Census.  1992 
Economic  Census,  Table  6  (special 
tabulation  of  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration).  Because  the 
Interstate  TRS  Fund  is  the  only  entity 
affected  by  the  Declarator)'  Ruling,  we 
conclude  that  a  "substantial  number"  of  • 
small  entities  will  not  be  affected  by  the 
Declaratory  Ruling.  Therefore,  we 
certify  that  the  requirements  of  this 
Declaratory  Ruling  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Report  to  Congress 

The  Commission  will  send  a  copy  of 
the  Declaratory  Ruling,  including  a  copy 
of  the  Final  Regulatory  Flexibility 
Certification,  in  a  report  to  Congress 
piusuant  to  the  Congressional  Review 
Act.  See  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Declaratory  Ruling  and 
this  final  certification  will  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  SBA, 
and  will  be  published  in  the  Federal 
Register.  See  5  U.S.C.  605(b). 

Ordering  Clauses 

Pursuant  to  the  authority  contained  in 
sections  1.2  and  225  of  the 
Communications  Act  of  1934,  sis 
amended,  47  U.S.C.  151, 152  and  225. 
this  Declaratory  Ruling  is  adopted. 
Ultratec's  Petition  for  Clarification  is 
granted  to  the  extent  indicated  herein. 
The  Conunission's  Consimier  & 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  SHALL  SEND  a 
copy  of  the  Declaratory  Ruling 
including  the  Final  Regulatory 
Flexibility  Certification,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 
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Federal  Communications  Commission. 
'  Marlene  H.  Dortch, 
Secretary. 

|FR  Doc.  03-24485  Filed  9-26-03;  8:45  am) 
MLUNG  CODE  6712-«1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adrtilnistration 

50  CFR  Part  226 

[Doclcet  No.  03071 61 7S-31 75-01 ;  I.D: 
071503B] 

RIN  0648-AQ77 

Endangered  and  Threatened  Species: 
Amendment  of  the  Code  of  Federai 
Regulations  to  Withdraw  Critical 
Habitat  Designations  Vacated  by  Court 
Order 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
remove  critical  habitat  designations  for 
19  salmon  and  steelhead  Evolutionarily 
Significant  Units  (ESUs)  in  order  to 
comply  with  an  order  of  a  Federal 
District  Court. 

DATES:  The  action  became  effective  on 
April  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Stone,  NMFS  Northwest  Region 
(WA,  OR,  and  ID).  503/231-2317;  Craig 
Wingert,  NMFS  Southwest  Region  (CA), 
562/980-4021;  or  Lamont  Jackson, 
NMFS  Headquarters  (Silver  Spring. 
MD),  301/713-1401. 
SUPPLEMENTARY  INFORMATION:  On 
February  16,  2000,  NMFS  published  a 
final  rule  designating  critical  habitat  for 
19  ESUs  of  west  coast  salmon  and  ' 
steelhead  under  section  4  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)(65  FR  7764).  The  designations 
included  more  than  one  hundred  and 
fifty  river  subbasins  covering  a  total 
land  area  of  approximately  154,000 
square  miles  (400,400  square 
kilometers)  in  WA,  OR,  ID,  and  CA. 
Within  each  occupied  subbasin,  NMFS 
designated  as  critical  habitat  those 
stream  areas  accessible  to  listed  fish, 
along  with  the  associated  riparian  zone. 
Areas  considered  inaccessible  included 
areas  above  long-standing  natural 
impassable  barriers  and  areas  above 
impassable  dams,  but  not  areas  above 
ephemeral  barriers  such  as  failed  ^ 

culverts. 

NMFS  determined  in  2000  that  the 
critical  habitat  designations  would 


impose  fe|v  if  any  additional 
requirem^ts  on  federal  agencies 
beyond  thpse  already  imposed  by  the 
listing  of  ihe  species  themselves.  The 
ESA's  prcxiibition  against  any  action 
that  is  likaly  to  result  in  the  destruction 
or  adversa  modification  of  critical 
habitat  applies  only  to  federal  agencies, 
which  arefalso  prohibited  from  taking 
any  action  that  is  likely  to  jeopardize 
the  contiiaied  existence  of  listed 
species.  N  MFS  reasoned  that  since  it 
was  desig:  lating  only  occupied  habitat, 
there  wou  d  be  few  or  no  actions  that 
adversely  nodified  critical  habitat  that 
also  did  n  Jt  jeopardize  the  continued 
existence  jf  the  species.  Therefore, 
NMFS  determined  there  would  be  no 
economic  impact  as  a  result  of  the 
designatic  ns  (65  FR  7764.  7765, 
February  :  6,  2000). 

The  National  Association  of 
Homebuil  iers  (NAHB)  challenged  the 
critical  ha  )itat  designations  in  U.S. 
District  Ce  art  in  Washington,  D.C.  as 
having  inadequately  considered  the 
economic  and  other  impacts  of  the 
designations  (National  Association  of 
Homebuil  iers  v.  Evans,  Civ.  No.  00- 
2799).  N A  -IB  also  challenged  NMFS' 
designatio  n  of  Essential  Fish  Habitat 
(EFH)  (Pa(  ific  Coast  Salmon  Fishery 
Management  Plan,  2000).  While  the 
NAHB  liti  jation  was  pending,  the  U.S. 
Court  of  A  ppeals  for  the  Tenth  Circuit 
issued  its  )pinion  in  New  Mexico 
Cattlegrovers'  Association  v.  U.S.  Fish 
and  Wildl  fe  Service,  248  F.3d  1277 
(10th  Cir.  1001).  In  that  case,  the  Court 
rejected  th  e  Fish  and  Wildlife  Service's 
approach  o  economic  analysis,  which 
was  simih  r  to  the  approach  taken  by 
NMFS  in  1  ie  final  rule  designating 
critical  ha  )itat  for  19  ESUs  of  west  coast 
salmon  an  i  steelhead.  Subsequent  to 
the  Tenth  I^ircuit  decision.  NMFS 
entered  in  o  and  sought  judicial 
approval  c  f  a  consent  decree  resolving 
the  NAHB  litigation.  That  decree 
provided  :  or  the  withdrawal  of  the 
critical  ha  )itat  designations  for  the  19 
salmon  and  steelhead  ESUs,  and 
dismissed  NAHB's  challenge  to  the  EFH 
designations.  The  District  Court 
approved  he  consent  decree  and 
vacated  thj  critical  habitat  designations 
by  Court  c  rder  on  April  30,  2002  (2002 
WL  1205713,  D.D.C.  April  30,  2002). 

As  a  res  lit  of  the  Court's  decision,  the 
agency  is  i  low  amending  the  Code  of 
Federal  Re  gulations  to  withdraw  critical 
habitat  dei  ignations  for  the  following  19 
ESUs  of  salmon  and  steelhead:  (1)  Puget 
Sound  chi  look  salmon;  (2)  Lower 
Columbia  liver  chinook  salmon;  (3) 
Upper Wi  lametteRiver chinook 
salmon;  (4 )  Upper  Columbia  River 
spring-run  chinook  salmon;  (5) 
California  Central  Valley  spring-run 


-> 


chinook  salmon;  (6)  California  coastal 
chinook  salmon;  (7)  Oregon  Coast  coho 
salmon;  (8)  Hood  Canal  summer-run 
chum  salmon;  (9)  Columbia  River  chum 
salmon;  (10)  Ozette  Lake  sockeye 
salmon;  (11)  Southern  California 
steelhead;  (12)  South-Central  California 
coast  steelhead;  (13)  Central  California 
Coast  steelhead;  (14)  Central  Valley 
California  steelhead;  (15)  Upper 
Columbia  River  steelhead;  (16)  Snake 
River  Basin  steelhead;  (17)  Lower 
Columbia  River  steelhead;  (18)  Upper 
Willamette  River  steelhead;  and  (19) 
Middle  Columbia  River  steelhead. 

Classification 

This  final  rule  implements  a  Court 
order  and  does  not  involve  the  exercise 
of  agency  discretion  and.  therefore, 
under  5  U.S.C.  553(b)(B)  good  cause 
exists  to  waive  the  notice  and  comment 
requirements  of  the  Administrative 
Procediue  Act,  as  such  procedures  are 
unnecessary.  Further,  in  that  this  rule 
implements  a  Court  order  already  in 
effect,  good  cause  exists  under  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  in 
ieffective  date. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  species 

Dated:  Septrmber  24.  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator. for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

m  For  the  reasons  set  out  in  the  preamble, 
50  CFR  part  226  is  amended  as  follows: 

PART  226— [AMENDED] 

■  1.  The  authority  citation  of  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533. 

■  2.  Remove  Tables  7  through  24. 

■  3.  Remove  and  reserve  §  226.212. 
(FR  Doc.  03-24567  Filed  9-26-03;  8:45  am) 
BILLING  CODE  351 0-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
092303B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Trawl  Gear  in  the 
Chum  Salmon  Savings  Area  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  fishing 
with  trawl  gear  in  the  Chum  Salmon 
Savings  Area  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2003  limit  of  non- 
chinook  salmon  caught  by  vessels  using 
trawl  gear  in  the  Catcher  Vessel 
Operation  Area  (CVOA). 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  24,  2003,  until 
1200  hrs,  A.l.t..  October  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 


Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2003  limit  of  non-chinook  salmon 
caught  by  vessels  using  trawl  gear  in  the 
CVOA  is  42,000  animals 
{§679.21{e)(7)(vii)).  Regulations  at 
§679.21(e)(l)(i)  allocate  7.5  percent  of 
this  amount,  3,150  animals,  to  the 
groundfish  Community  Development 
Quota  (CDQ)  program  as  prohibited 
species  quota  reserve,  leaving  38,850 
animals  in  the  non-CDQ  reserve.  The 
CVOA  is  defined  as  that  part  of  the , 
BSAI  that  is  south  of  56°00'  N.  lat.  and 
between  163°00'W.  long,  and  167°30' 
W.  long.  (Figure  2  to  50  CFR  part  679). 

In  accordance  with  §  679.21(e)(7)(vii), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  limit  of  non- 
chinook  salmon  caught  by  vessels  using 
trawl  gear  in  the  CVOA  has  been 
reached.  Consequently,  the  Regional 
Administrator  is  prohibiting  fishing 
with  trawl  gear  in  the  Chum  Salmon 
Savings  Area  defined  at  Figure  9  to  50 
CFR  part  679. 

As  of  August  21,  2003,  0  mt  of  the 
non-chinook  salmon  CDQ  reserve  has 
been  caught  by  vessels  using  trawl  gear 
in  the  CVOA.  Therefore,  CDQ 
participants  are  not  yet  prohibited  from 


fishing  with  trawl  gear  in  the  Chum 
Salmon  Savings  Area. 

» 

Classification 

This  action  responds  to  the  best 
avciilable  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
limit  of  non-chinook  salmon  caught  by 
vessels  using  trawl  gear  in  the  CVOA, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  tEe  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  fi-om  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated;  September  23.  2003.     .    '  •   " 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-24534  Filed  9-24-03:  2:18  pm] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  381 

[Docket  No.  99-01 7P] 
RIN  0583-AC83 

Classes  of  Poultry 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  .(FSIS)  is  proposing 
to  amend  the  deBnitions  and  standards 
for  the  official  U.S.  classes  of  poultry  so 
that  they  more  accurately  and  clearly 
describe  the  characteristics  of  poultry  in 
the  market  today.  Poultry  classes  are 
defined  primarily  in  terms  of  the  age 
and  sex  of  the  bird.  Genetic 
improvements  and  new  poultry 
management  techniques  have  reduced 
the  grow-out  period  for  some  poultry 
classes,  while  extensive  cross  breeding 
has  produced  poultry  with  higher  meat 
yields  but  blurred  breed  distinctions. 
This  action  is  being  taken  to  ensure  that 
poultry  products  are  labeled  in  a 
truthful  and  non-misleading  manner. 
DATES:  Comments  must  be  received  on 
or  before  November  28,  2003. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to:  FSIS 
Docket  Clerk,  DOCKET  #99-01 7P,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Aimex,  SW.,  Washington,  DC 
20250-3700.  All  comments  submitted 
on  this  proposal  will  be  available  for 
public  inspection  in  the  Docket  Clerk's 
Office  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  C.  Post,  Director,  Labeling  and 
Consimier  Protection  Staff,  Office  of 
Policy  and  Program  Development,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture;  (202)  2d5- 
0279. 

SUPPLEMENTARY  INFORMATION: 
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Backgroun  d 

The  Pou  try  Products  Inspection  Act 
(PPIA)  pro  libits  the  distribution  of 
poultry  pr(  ducts  that  are  adulterated  or 
misbrandei  1  (21  U.S.C  458).  The  PPIA 
also  authoi  izes  the  Secretary  of 
Agricultun  to  prescribe,  among  other 
things,  def  nitions  and  standards  of 
identity  or  composition  for  poultry 
products.  V  whenever  the  Secretary 
determines  that  such  action  is  necessary 
for  the  pro  action  of  the  public  (21 
U.S.C.  457  b)).  Poultry  classes  were 
establishec  by  USDA  almost  30  years 
ago  to  aid  i  i  labeling  five  kinds  of 
poultry — c  lickens,  turkeys,  ducks, 
geese,  and  >uineas.  The  classes  were 
based  prim  irily  on  the  age  and  sex  of 
the  bird,  w  th  Rock  Cornish-type 
chickens  a  so  being  defined  by  breed. 

FSIS  use ;  poultry  class  standards  to 
ensure  that  poultry  products  are  labeled 
in  a  truthfu  1  and  non-misleading 
manner. 

Recently  FSIS  reviewed  the  poultry 
class  defini  tions  with  USDA's 
Agriculture  1  Marketing  Service  (AMS) 
Poultry  Pre  grams,  and  both  agencies 
discussed  t  le  issue  with  members  of  the 
poultry  inc  ustry  and  others 
knowledge  ible  about  poultry  genetics 
and  breedii  ig.  The  mission  of  the  AMS 
is  to  faciliti  te  the  marketing  of  poultry 
through  grs  ding,  certification,  market 
news,  and  ( lommodity  procurement 
services.  Tl  le  classes  are  incorporated 
into  AMS's  official  U.S.  Classes, 
Standards,  ind  Grades  for  Poultry  (AMS 
70.200  et  stq.)  as  a  convenience  for 
those  processors,  marketers,  and 
consumers  using  AMS's  voluntary 
poultry  gra  iing  service. 

After  exa  mining  current  poultry 
production  methods  and  reviewing  the 
poultry  clai  ses  defined  in  9  CFR 
381.170,  FS  IS  and  AMS  determined  that 
a  number  o "  poultry  class  definitions 
did  not  refljct  today's  poultry 
characteris  ics  nor  current  industry 
practices.  /  dvancements  in  breeding 
and  husbar  dry  have  generally  shortened 
the  period  i  if  time  required  for  birds  to 
attain  mark  3t-ready  weights.  For 
example,  tc  day  broilers  3.5  to  4.5 
pounds  in  1  i^eight  can  be  produced  in 
less  than  1(  weeks,  and  are  fi-equently 
produced  ia  6  to  8  weeks.  Thirty  years 
ago,  it  took  12  to  13  weeks  to  produce 
birds  with  i  he  physical  characteristics  of 
broilers.  Gi  /en  these  findings,  FSIS  and 
AMS  deteri  nined  that  the  poultry  class 
definitions  need  to  be  revised  to  more 


accurately  and  clearly  describe  poultry 
being  marketed  today  and  to  ensure  that 
the  labels  for  poultry  products  are 
truthful  and  non-misleading.  When  the 
revised  class  definitions  are  finalized, 
AMS  will  incorporate  them  into  its  U.S. 
Classes,  Standards,  dnd  Grades  for 
Poultry. 

FSIS  is  concerned  with  the  truthful 
presentation  of  the  characteristics  of 
poultry  products  because  consumers 
rely  on  product  labels  when  making 
purchasing  decisions.  The  age  of  the 
bird  affects  the  tenderness  of  the  meat 
and  the  smoothness  of  skin,  thus 
dictating  the  cooking  method  to  use  for 
maximum  flavor  and  tenderness. 
Poultry  meat  from  young  birds  is  more 
tender  than  that  from  older  birds.  Young 
birds  are  suitable  for  all  cooking 
methods,  especially  broiling, 
barbecuing,  roasting,  and  frying.  Less 
tender,  mature  birds  are  most  suitable 
for  moist'heat  cooking,  such  as  stewing 
and  baking,  and  may  be  preferred  for 
use  in  soups,  casseroles,  salads,  and 
sandwiches. 

FSIS  is  proposing  to  lower  the  age 
definitions  for  six  classes  of  poultry: 
Rock  Cornish  game  hen  or  Cornish  game 
hen  from  5  to  6  weeks  to  less  than  5 
weeks  (381.170(a)(l)(i));  broiler  or  byer 
ft-om  under  13  weeks  to  less  than  10 
weeks  (381.170(a)(l)(iii));  roaster  or 
roasting  chicken  ft-om  3  to  5  nionths  to 
less  than  12  weeks  (381.170(a)(l)(iv)); 
capon  ft-om  under  8  months  to  less  than 
4  months  (381.170(a)(l)(v));  fryer-roaster 
turkey  from  imder  16  weeks  to  less  than 
12  weeks  (381.170{a)(2)(i));  and  young 
turkey  from  under  8  months  to  less  than 
6  months  (38l.l70(a)(2)(ii)).  The  Agency 
is  proposing  to  delete  the  word 
"usually"  from  the  age  designation 
descriptions  in  all  of  the  poultry  class 
standards  so  that  these  age  designations 
will  be  clear  and  enforceable. 

The  poultry  class  definitions  for  geese 
and  guineas  currently  do  not  contain 
age  designations  that  distinguish  young 
birds  from  mature  birds{381. 170(a)(4) 
and  381.170(a)(5)).  However,  the 
Agency  is  considering  revising  the  geese 
and  guinea  poultry  class  standards  to 
include  such  age  designations. 
Therefore,  FSIS  is  soliciting  comments 
on  what  age  designations  would  be 
appropriate  for  poultry  identified  as 
"young  geese,"  "mature  geese,"  "young 
guineas"  and  "old  guineas." 

The  general  physical  characteristics  of 
birds  identified  as  mature  or  old  turkeys 


Federal  Register / Vol.  68,  No.  188 /Monday.  September  29,  2003 / Proposed  Rules 


55903 


are' the  same  regardless  of  the  gender  of 
the  bird.  Therefore,  FSIS  is  proposing  to 
revise  the  labeling  of  mature  or  old 
turkeys  so  that  sex  designation,  such  as 
hen  or  torn,  currently  required,  would 
be  optional. 

Current  class  definitions  state  that  a 
bird  labeled  as  a  Rock  Cornish-type 
chicken  must  be  "the  progeny  of  a  cross 
between  a  purebred  Cornish  and  a 
purebred  Rock  chicken"  (9  CFR 
381.170(a)(l)(ii)),  or  "a  Cornish  chicken 
or  the  progeny  of  a  Cornish  chicken 
crossed  with  another  breed  of  chicken" 
(9  CFR  381.170(a)(l)(i)).  While  this 
statement  was  appropriate  when  these 
chickens  were  originally  developed  over 
40  years  ago,  today  it  is  doubtful  that 
any  purebred  Cornish  or  Rock  lines 
exist  in  commercial  chicken  production. 
The  names  "Rock  Cornish  game  hen" 
and  "Cornish  game  hen"  are  now  used 
to  identify  a  very  young,  very  small, 
whole  chicken  that  is  marketed  as  an 
individual  serving.  Although  the  names 
refer  to  hens,  either  sex  can  be  used 
since  birds  of  this  class  are  sexually 
immature.  The  names  "Rock  Cornish 
ftyer,"  "Rock  Cornish  roaster,"  and 
"Rock  Cornish  hen"  are  no  longer 
meaningful  because  these  birds  cannot 
be  reliably  distinguished  on  the  basis  of 
progeny  from  other  existing  classes. 
Therefore,  the  Agency  is  proposing  to 
define  the  Rock  Cornish  game  hen  or 
Cornish  game  hen  class  only  in  terms  of 
age  and  weight  and  to  delete  the  class 
of  Rock  Cornish  fryer,  roaster,  and  hen. 

The  existing  class  definition  for  the 
roaster  or  roasting  chicken  class  states 
that  the  breast  bone  cartilage  of  these 
birds  "may  be  somewhat  less  flexible" 
than  the  breast  bone  cartilage  of  birds  in 
the  broiler  or  fryer  class  (9  CFR 
381.170(a)(iv)).  The  Agency  is  proposing 
to  replace  the  words  "may  be"  with  the 
word  "is,"  so  that  the  definition  better 
reflects  the  characteristics  of  birds 
classified  as  roasters  and  to  make  the 
language  of  the  revised  roaster  class 
definition  more  consistent  with  the 
other  poultry  class  definitions. 

In  most  of  the  poultry  class 
definitions  the  term  "mature"  refers  to 
old  adult  birds.  However,  the  term 
"fully  matured"  in  the  yearling  turkey 
class  definition  is  used  to  describe  the 
breeding  capability  of  the  bird.  FSIS  has 
determined  that  the  description  of  the 
age  and  physical  characteristics 
provided  in  the  proposed  yearling 
turkey  definition  sufficiently 
characterize  the  birds  that  belong  to  this 
poultry  class.  Therefore,  for  consistency, 
FSIS  is  proposing  to  delete  the  term 
"fully  matured"  from  the  yearling 
turkey  class  definition. 

FSIS  is  proposing  to  change  the  name 
of  the  broiler  duckling  or  fiyer  duckling 


class  to  "duckling."  Birds  in  this  class 
of  ducks  are  currently  labeled  and 
marketed  as  "ducklings"  without  the  • 
prefixes  "broiler"  or  "ftyer."  These  are 
obsolete  marketing  terms  for  ducks  that 
are  not  being  used  and  have  not  been 
used  for  quite  some  time.  In  addition, 
FSIS  is  proposing  to  change  the  name  of 
the  roaster  duckling  class  to  "roaster 
duck."  Roaster  ducks  are  currently 
labeled  and  marketed  as  "ducks"  rather 
that  "ducklings." 

In  addition  to  the  substantive  changes 
made  to  the  poultry  class  standards,  the 
class  definitions  have  been  edited  for 
clarity,  consistency,  and  uniformity.  For 
example,  under  the  proposed  revisions, 
the  class  names  used  within  the 
regulatory  text  will  be  placed  in 
quotation  n^  irks  to  make  the  format  of 
the  poultry  class  standards  regulation 
consistent  with  the  other  regulatii  ns 
that  prescribe  standards  of  identi.^  for 
poultry  products.  References  to  specific 
numbers  of  weeks  or  months  will  be 
preceded  by  the  words  "less  than"  or 
"more  than"  rather  than  "under"  or  "in 
excess  of  to  improve  the  clarity  of  the 
regulations. 

To  avoid  inconsistencies,  section 
457(b)(2)  of  Title  21  of  the  U.S.C. 
requires  that  the  Secretary  of 
Agriculture  consult  with  the  Secretary 
of  Health  and  Human  Services  and  an 
appropriate  advispry  committee  as 
provided  for  in  21  U.S.C.  454  before 
issuing  standards  of  identity  for  poultry 
products.  Pursuant  to  this  requirement, 
before  it  publishes  any  final  rule  that  is 
developed  as  a  result  of  this  proposal, 
FSIS  will  consult  with  the  Food  and 
Drug  Administration  (FDA)  to  ensure 
that  the  revised  poultry  class  standards 
are  not  inconsistent  with  any  existing 
product  standards  established  by  the 
FDA.  FSIS  will  also  present  the  revised 
poultry  class  standards  to  the  National 
Advisory  Committee  on  Meat  and 
Poultry  Inspection  (NACMPI)  for 
consultation  to  ensure  that  there  is  no 
inconsistency  between  Federal  and 
State  standards.  Any  changes  to  the 
revised  standards  that  occur  as  atesult 
of  these  consultations  will  be 
incorporated  into  the  final  rule. 

Interested  parties  have  suggested  that 
certain  poultry  classes  should  include  a 
requirement  for  ready-to-cook  (RTC) 
carcass  weight  in  addition  to  the 
proposed  maturity  factors.  For  example, 
some  parties  have  suggested  that  the 
Agency  require  that  roaster  chickens 
have  a  RTC  weight  of  5  pounds  or  more 
in  addition  to  the  appropriate  maturity 
characteristics.  FSIS  is  soliciting 
comments  regarding  the  merit  of 
establishing  RTC  carcass  weights  or 
maximums  for  poultry  classes.  To  be  of 
value,  the  comments  must  provide  a 


factual  basis  for  or  against  the 
establishment  of  weight  requirements. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

FSIS  is  proposing  to  amend  its  ^ 

regulations  to  update  the  standards  for 
poultry  classes  to  reflect  current  poultry " 
characteristics  and  industry  production 
practices.  Under  the  authority  of  the 
PPLA,  FSIS  develops  and  enforces 
poultry  product  definitions  and 
standards  of  identity  to  protect  the 
public.  FSIS  is  concerned  with  the 
truthful  presentation  of  the 
characteristics  of  poultry  because 
consumers  rely  on  product  labels  when 
making  purchasing  decisions.  For  FSIS 
to  enforce  poultry  class  labeling  claims, 
the  poultry  class  definitions  must  reflect 
current  poultry  characteristics  and  the 
<;orresponding  industry  norms. 

Presently,  labels  onpoultry  products 
are  not  necessarily  based  on  current 
industry  standards.  For  example,  birds 
with  the  general  physical  characteristics 
of  the  broiler  class  can  be  produced  in 
less  than  10  weeks,  often  in  6  to  8 
weeks,  and  are  labeled  as  "broilers." 
However,  the  current  broiler  class 
definition  under  9  CFR  381.170  states 
that  broilers  are  "usually  under  13 
weeks  of  age."  Birds  with  the  general 
physical  characteristics  of  the  roaster 
class  are  being  produced  in  10  to  12 
weeks  and  are  labeled  as  "roasters." 
However,  the  current  roaster  class 
definition  under  9  CFR  381.170  states 
that  roasters  are  "usually  3  to  5  months 
of  age."  While  these  birds  have  physical 
characteristics  that  are  consistent  with 
the  current  poultry  class  standards  that 
are  defined  in  9  CFR  381.170,  the  age 
references  in  the  regulations  may  be 
'  misleading  to  consumers  because  the 
ages  associated  with  the  regulatory 
classification  do  not  reflect  current 
industry  norms.  When  consumers 
purchase  a  bird  labeled  as  a  "brojler," 
they  are  generally  getting  a  bird  that  is 
less  than  10  weeks  old,  not  as  old  as  13 
weeks  as  suggested  by  the  current 
broiler  class  definition.  Likewise,  when 
consumers  purchase  a  bird  labeled  as  a 
"roaster,"  they  are  generally  getting  a 
bird  that  was  produced  in  less  than  12 
weeks  rather  than  3  to  5  months  as 
suggested  by  the  current  roaster  class 
definition.  Labeling  a  product  as  a 
"broiler,"  "roaster,"  or  any  other 
definition  should  be  truthful  and 
reflective  of  today's  production 
practices  and  industry  norms  so  that   ' 
product  definitions  and  labels  are 
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correct  and  not  misleading  to 
consumers.  All  poultry  being  marketed 
today  have,  physical  attributes  that 
conform  to  the  proposed  class 
definitions.  Thus,  fliere  is  no  need  to 
establish  entirely  new  poultry  classes. 

In  addition  to  the  proposed  rule,  FSIS 
considered  the  option  of  no  rulemaking 
and  the  option  of  defining  poultry 
classes  using  weight  ranges  in  place  of 
general  maturity  characteristics.  Under 
the  option  of  no  rulemaking,  the  poultry 
class  standards  as  defined  in  the  FSIS 
regulations  would  remain  in  place. 
However,  these  definitions  fail  to  take 
into  account  current  poultry 
characteristics  and  poultry  production 
practices,  which  have  generally 
shortened  the  period  of  time  required 
for  birds  to  attain  market-ready  weights. 
Therefore,  the  usual  ages  of  the  birds 
stated  in  the  current  class  definitions 
are  inaccurate  and,  as  a  result,  may 
mislead  consumers.  Without  the 
proposed  changes.  FSIS's  ability  to 
enforce  poultry  class  labeling  claims  is 
also  not  as  effective. 

At  the  suggestion  of  a  trade 
organization  and  of  an  industry 
processor,  FSIS  considered  using  weight 
ranges  to  define  turkey  and  roaster 
classes  rather  than  age  and  general 
maturity  characteristics.  However,  for 
turkey  classes,  FSIS  did  not  believe  that 
such  a  class  system  would  accurately 
distinguish  birds  that  differ  significantly 
in  product  characteristics,  such  as  meat 
tenderness  and  skin  texture.  Also,  while 
some  processors  use  the  weight  of  the 
poultry  they  sell  as  part  of  their 
marketing  program,  except  for  Rock 
Cornish  game  hens,  none  of  the  poultry 
classes  are  based  on  weight.  During 
early  discussions  with,  industry,  a  major 
processor  that  sells  roasters  suggested 
creating  a  weight  requirement  for  this 
class  of  birds.  However,  information 
suggested  that  classifying  roasters  on  the 
basis  of  weight  was  not  an  accepted 
practice  by  processors  industry-wide. 
Therefore,  the  Agency  has  used  age  and 
general  physical  characteristics  as  the 
basis  for  the  revised  poultry  class 
standards.  Nevertheless,  in  this 
proposed  rule,  FSIS  is  soliciting 
comments  on  the  merit  of  establishing 
ready-to-cook  weight  ranges  for  poultry 
classes. 

Amending  the  poultry  class 
definitions  to  better  reflect  the 
characteristics  of  poultry  that  is  being 
marketed  today  will  benefit  consumers 
by  ensuring  that  labels  for  poultry 
products  are  truthful  and  non- 
misleading.  Companies,  such  as  high 
volume  food  buyers,  will  also  benefit 
because  they  refer  to  these  classes  in 
their  purchase  specifications  to  ensure 
that  they  receive  products  with  the 


appropriate  characteristics.  Because 
poultry  clajBs  standards  are  used  by 
AMS  to  de  ine  requirements  for  quality 
grades  and  in  official  U.S.  government 
procureme  it  specifications  used  to 
purchase  p  roducts  for  the  School  Lunch 
Program  ai  d  the  military,  updating  the 
poultry  cla  ss  standards  will  benefit 
AMS  by  en  suring  the  legal  sufficiency  of 
these  quali  y  requirements  and  the 
procureme  it  documents.  This  proposed 
rule  will  al  50  enhance  FSIS'  ability  to 
enforce  poi  iltry  class  labeling  claims. 

This  pro  )osed  rule  has  the  potential 
to  raise  pri  ;es  somewhat  for  consumers. 
The  most  s  gnificant  change  in  the 
proposed  p  oultry  classes  is  the 
definition  ( :hanges  for  the  broiler  and 
roaster  clas  ses,  and  the  effects  of  this 
change  ma; '  be  minimal.  Roasters  are 
generally  $  08  to  $.13  per  pound  more 
expensive  1  han  broilers.  Because  the 
typical  age  in  the  definition  of  roaster 
will  be  redi  iced  from  3  to  5  months  to 
less  than  i; :  weeks,  some  birds  that  may 
have  been  !  old  as  broilers  under  the  less 
than  13  we  ;k  age  definition  may  be  sold 
for  higher  \  rice  per  pound  as  roasters. 
This  chang  j  would  result  in  a  net 
transfer  fro  n  consumers  to  producers. 
Assuming  i  5  lb.  dressed  carcass,  that  is 
a  price  diff  srence  of  $.40  to  $.65  per 
bird.  If  sue!  i  a  change  occurs,  there 
would  be  n  3  net  social  cost,  but  there 
would  be  n  distributive  impacts.  FSIS 
has  no  info  mation  on  and  cannot 
estimate  thi !  potential  for  such  changes. 
Because  th(  se  birds  have  the  general 
physical  characteristics  of  roasters,  they 
most  likely  are  already  being  marketed 
as  roasters  i  ather  than  broilers.  Thus, 
the  propose  d  changes  to  the  poultry 
class  defini  ions  may  validate  existing 
practices  sc  that  this  cost  effect  should 
be  minimiz  3d. 

Effect  on  Si  nail  Entities 

The  Adra  inistrator,  FSIS,  has  made  an 
initial  detei  mination  that  this  proposed 
rule  will  nc  t  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility .  Vet  (5  U.S.C.  601).  The 
advanceme  its  in  growing  practices  and 
technologie  s  that  have  occurred  since 
the  original  poultry  class  standards  were 
developed  i  ire  prevalent  throughout  the 
industry,  re  ^ardless  of  the  size  of  the 
entity.  The  sroposed  rule  merely 
updates  existing  regulations  to  reflect 
current  pou  Itry  characteristics  and 
production  practices  used  throughout 
the  entire  industry. 


Executive 

This  prodosed 
imder  Exec  itive 
Justice  Reform 
preempts  a. 


Qrder 12988 

rule  has  been  reviewed 
Order  12988,  Civil 
This  proposed  rule  (1) 
State  and  local  law  and 


regulations  that  are  inconsistent  with 
this  rule;  (2)  "has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule._ 

Paperwork  Requirements 

There  are  no  paperwork  or 
recordkeepingrequirements  associated 
with  this  proposed  rule  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  proposed  rule,  FSIS  will 
announce  it  and  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update. 
FSIS  provides  a  weekly  Constituent 
Update,  which  is  communicated  via 
Listserv,  a  free  e-mail  subscription 
service.  In  addition,  the  update  is 
available  on-line  through  the  FSIS  web 
page  located  at  http// 
www.fsis.usda.gov.  The  Constituent 
update  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations,  Federal  Register  notices, 
FSIS  public  meetings,  recalls,  and  any 
other  types  of  information  that  could 
affect  or  would  be  of  interest  to  our 
constituents/stakeholders.  The 
constituent  Listserv  consists  of  industry, 
trade,  and  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  that  have 
requested  to  be  included.  Through  the 
Listserv  and  web  page,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  0202)  720-9113.  To  be  added  to  the 
fi"ee  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

List  of  Subjects  in  9  CFR  Part  381 

Food  grades  and  standards.  Poultry 
and  poultry  products. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  proposes  to  amend  9 
CFR  part  381  as  follows: 

PART  381— POULTRY  PRODUCTS 
rNSPECnON  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 
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Authority:  7  U.S.C.  138f;  7  U.S.C.  450;  21 
U.S.C.  451-470;  7  CFR  2.18,  2.53. 

2.  Section  381.170  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  381 .1 70    Standards  for  kinds  and  classes, 
and  for  cuts  of  raw  poultry. 

(a)  The  following  standards  specify 
the  various  classes  of  the  specified 
kinds  of  poultry,  and  the  requirements 
for  each  class: 

(1)  Chickens — (i)  Rock  Cornish  game 
hen  or  Cornish  game  hen.  A  "Rock 
Cornish  game  hen"  or  "Cornish  game 
hen"  is  a  young  immature  chicken  (less 
than  5  weeks  of  age),  of  either  sex,  with 
a  ready-to-cook  carcass  weight  of  not 
more  than  2  poimds. 

(ii)  Broiler  or  fryer.  A  "broiler"  or 
"fryer"  is  a  young  chicken  (less  than  10 
weeks  of  age),  of  either  sex,  that  is 
tender-meated  with  soft,  pliable, 
smooth-textured  skin  and  flexible 
breastbone  cartilage. 

(iii)  Roaster  or  roasting  chicken.  A 
"roaster"  or  "roasting  chicken"  is  a 
young  chicken  (less  than  12  weeks  of 
age),  of  either  sex,  that  is  tender-meated 
with  soft,  pliable,  smooth-textured  skin 
and  breastbone  cartilage  that  is 
somewhat  less  flexible  than  that  of  a 
broiler  or  fryer. 

(iv)  Capon.  A  "capon"  is  a  surgically 
neutered  male  chicken  (less  than  4 
months  of  age)  that  is  tender-meated 
with  soft,  pliable,  smooth-textured  skin. 

(v)  Hen,  fowl,  baking  chicken,  or 
stewing  chicken.  A  "hen,"  "fowl," 
"baking  chicken,"  or  "stewing  chicken" 
is  an  adult  female  chicken  (more  than 
10  months  of  age)  with  meat  less  tender 
than  that  of  a  roaster  or  roasting  chicken 
and  a  nonflexible  breastbone  tip. 

(vi)  Cock  or  rooster.  A  "cock"  or 
"rooster"  is  an  adult  male  chicken  with 
coarse  skin,  toughened  and  darkened 
meat,  and  a  nonflexible  breastbone  tip. 

(2)  Turkeys — (i)  Fryer-roaster  turkey. 
A  "fryer-roaster  tiirkey"  is  an  immature 
turkey  (less  than  12  weeks  of  age),  of 
either  sex,  that  is  tender-meated  with 
soft,  pliable,  smooth-textured  skin,  and 
flexible  breastbone  cartilage. 

(ii)  Young  turkey.  A  "young  turkey"  is 
a  turkey  (less  than  6  months  of  age),  of 
either  sex,  that  is  tender-meated  with 
soft,  pliable,  smooth-textured  skin  and 
breastbone  cartilage  that  is  less  flexible 
than  that  of  a  fryer-roaster  turkey. 

(iii)  Yearling  turkey.  A  "yearling 
turkey"  is  a  turkey  (less  than  15  months 
of  age),  of  either  sex,  that  is  reasonably 
tender-meated  with  reasonably  smooth- 
textured  skin. 

(iv)  Mature  or  old  (hen  or  torn)  turkey. 
A  "mature  turkey"  or  "old  turkey"  is  an 
adult  turkey  (more  than  15  months  of 
age),  of  either  sex,  with  coarse  skin  and 


toughened  flesh.  Sex  designation  is 
optional. 

(3)  Ducks— (i)  Duckling.  A  "duckling" 
is  a  young  duck  (less  than  8  weeks  of 
age),  of  either  sex,  that  is  tender-meated 
and  has  a  soft  bill  and  soft  windpipe. 

(ii)  Roaster  duck.  A  "roaster  duck"  is 
a  young  duck  (less  than  16  weeks  of 
age),  of  either  sex,  that  is  tender-meated 
and  has  a  bill  that  is  not  completely 
hardened  and  a  windpipe  that  is  easily 
dented. 

(iii)  Mature  duck  or  old  duck.  A 
"mature  duck"  or  an  "old  duck"  is  an 
adult  duck  (more  than  6  months  of  age), 
of  either  sex,  with  toughened  flesh,  a 
hardened  bill,  and  a  hardened 
windpipe. 

(4)  Geese — (i)  Young  goose.  A  "young 
goose"  is  an  immature  goose,  of  either 
sex,  that  is  tender-meated  and  has  a 
windpipe  that  is  easily  dented. 

(ii)  Mature  goose  or  old  goose.  A 
"mature  goose"  or  "old  goose"  is  an 
adult  goose,  of  either  sex,  that  has 
toughened  flesh  and  a  hardened 
windpipe. 

(5)  Guineas — (i)  Young  guinea.  A 
"young  guinea"  is  an  immature  guinea, 
of  either  sex,  that  is  tender-meated  and 
has  a  flexible  breastbone  cartilage. 

(ii)  Mature  guinea  or  old  guinea.  A 
"mature  guinea"  or  "old  guinea"  is  an 
adult  guinea,  of  either  sex,  that  has 
toughened  flesh  and  a  non-flexible 
breastbone. 


Done  at  Washington,  DC,  on  September  24. 
2003. 

Linda  Swacina, 

Acting  Administrator. 

[FR  Doc.  03-24536  Filed  9-26-03;  8:45  am] 
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NUCLEAR  REGULATORY  < 
COMMISSION 

10  CFR  Part  52 
[Docket  No.  PRM  52-2] 

Nuclear  Energy  Institute;  Denial  of 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
denying  a  petition  for  rulemaking  (PRM) 
submitted  by  the  Nuclear  Energy 
Institute  (NEI  or  the  petitioner)  and 
docketed  as  PRM  52-2.  The  petitioner 
requested  that  the  NRC  amend  its 
regulations  to  remove  requirements  that 
applicants  and  licensees  analyze,  and 


the  NRC  evaluate,  alternative  energy 
sources  and  the  need  for  power  with 
respect  to  the  siting,  construction,  and 
operation  of  nuclear  power  plants.  The 
hn?C  is  denying  the  petition  because  the 
NRC  must  continue  to  consider 
alternative  energy  sources  and  the  need 
for  power  to  fulfill  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (NEPA). 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  of  denial 
to  the  petitioner  may  be  viewed 
electronically  on  public  computers 
located  at  the  NRC's  Public  Document 
Room  (PDR)  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  The  PDR 
reproduction  contractor  will  copy 
documents  for  a  fee.  These  documents 
are  also  available  on  the  NRC's 
rulemaking  Web  site  at  http:// 
ruleforum  .llnl.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nanette  V.  Gilles,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
1180,  e-mail  nvg@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

By  letter  dated  July  18,  2001,  NEI 
submitted  a  petition  for  rulemaking 
(ADAMS  accession  no.  ML012060198) 
to  modify  Title  10,  Part  52,  of  the  Code 
of  Federal  Regulations  (10  CFR  Part  52). 
Subpart  A,  "Early  Site  Permits."  The 
petitioner  requested  that  the  NRC 
amend  its  regulations  in  10  CFR  part  52 
to  eliminate  the  requirement  that  an 
early  site  permit  (ESP)  applicant 
include,  and  the  NRC  review, 
alternatives  to  the  site  proposed  in  an 
ESP  application.  The  petitioner  further 
requested  that  the  NRC  initiate  a 
rulemaking  to  remove  requirements  in 
10  CFR  parts  2,  50,  and  51  that 
applicants  and  licensees  analyze,  and 
the  NRC  evaluate,  alternative  sites, 
alternative  energy  sources,  and  the  need 
for  power  with  respect  to  the  siting, 
construction,  and  operation  of  nuclear 
power  plants.  The  NRC  docketed  the 
petition  as  PRM  52-2. 

The  regulations  in  10  CFR  part  52 
govern  the  issuance  of  ESPs,  standard 
design  certifications,  and  combined 
licenses  (COLs)  for  new  nuclear  power 
facilities  licensed  imder  section  103  or 
104b  of  the  Atomic  Energ\'  Act  of  1954, 
as  amended,  and  the  Energy 
Reorganization  Act  of  1974.  The 
provisions  of  10  CFR  part  52,  subpart  A, 
apply  to  applicants  seeking  an  ESP.  The 
regulations  in  10  CFR  part  52,  subpart 
A.  are  designed  to  resolve  site  suitability 
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issues  in  a  licensing  proceeding  as  early 
as  possible,  before  an  applicant  commits 
significant  resources.  The  ESP  process 
in  subpart  A  allows  an  applicant  to 
"bank"  sites  and  is  expected  to  improve 
the  effectiveness  of  the  nuclear  power 
plant  licensing  process. 

The  regulations  in  10  CFR  parts  2,  50, 
and  51  referenced  by  the  petitioner 
relate  to  requirements  for  filing  and 
acceptance  of  licensing  applications, 
review  of  site  suitability  issues, 
environmental  reports,  and 
environmental  impact  statements  (EISs). 

A  notice  of  receipt  of  the  petition  was 
published  in  the  Federal  Register  on 
September  24.  2001  (66  FR  48828).  The 
comment  period  closed  on  November  8, 
2001.  The  NRC  received  letters  from  12 
commenters,  9  of  which  favored  the 
petition  and  3  opposed  it.  Of  the  nine 
letters  in  favor,  seven  were  from  nuclear 
power  plant  owners  and/or  operators, 
one  was  from  a  nuclear  steam  supply 
system  vendor,  and  one  was  from  the 
petitioner.  Of  the  three  letters  in 
opposition,  two  were  from 
representatives  of  public  advocacy 
groups  and  the  other  was  from  a  private 
citizen.  This  notice  presents  a 
discussion  of  the  comments  received. 

In  its  petition,  NEI  requested  that  the 
NRC  grant  the  petition  as  part  of  an 
ongoing  NRC  rulemaking  to  update  10 
CFR  part  52.  This  rulemaking  activity 
addresses  lessons  learned  during 
previous  design  certification  reviews 
and  discussions  with  stakeholders  about 
the  ESP,  design  certification,  and  COL 
review  processes.  As  discussed  below, 
the  NRC  decided  to  deny  this  petition. 
Therefore,  further  consideration  of  the 
petition  during  the  10  CFR  part  52 
rulemaking  is  not  necessary. 

On  December  18,  2002,  NEI  sent  the 
NRC  a  letter  (ADAMS  Accession  No. 
ML023570346)  on  the  subject  "Petition 
for  Rulemaking  PRM  52-2, 
Supplemental  Comments."  In  the  letter, 
NEI  stated  that  a  number  of 
developments  had  caused  it  to ' 
recommend  a  different  approach  for 
addressing  alternative  sites  than  that 
presented  in  its  petition  of  July  18,   ^ 
2001.  where  it  had  urged  the  NRC  to 
eliminate  consideration  of  alternative 
sites  from  the  NRC  nuclear  power  plant 
siting  and  licensing  processes.  NEI 
further  indicated  that,  based  upon  a 
legal  analysis  attached  to  the  letter,  "the 
modifications  to  10  CFR  part  52,  subpart 
A,  that  were  proposed  in  [its  petition] 
should  not  be  adopted."  Supplemental 
Comments,  p.  2.  The  letter  stated  that 
alternative  sites  should  continue  to  be 
evaluated,  but  the  NRC  should  limit  its 
analysis  of  alternatives  to  those  that  are 
pertinent  in  the  context  of  the  license 
application  before  it,  i.e.,  to  sites  that 


the  appli  :ant  has  identified  as 
practicah  e  alternatives.  In  the  view  of 
the  petiti  jner,  NRC  review  of  the 
applicant 's  chosen  alternative  sites 
would  be  sufficient  to  satisfy  NEPA's 
"hard  loc  k"  requirement.'  In  addition, 
NEI  assei  ted  that  where  a  license 
applicant  has  ownership  or  control  of 
only  one  site  and,  because  of  the  nature 
of  its  bus  ness,  has  conducted  no 
alternati\  e  site  analysis,  the  NRC  should 
only  dete  rmine  "whether  the  proposed 
facility  c(  luld  be  located  on  that  site  in 
complian  ce  with  all  pertinent  laws  and 
NRC  regu  lations."  Id.  NEI's  legal 
analysis  <  et  forth  several  additional 
propositi  )ns.  First,  where  an  ESP  or 
COL  app  icant's  purpose  is  to  build  new 
units  at  existing  nuclear  sites,  NEPA 
does  not   equire  consideration  of 
locating  t  lose  units  at  alternative  sites 
that  the  a  Dplicant  does  not  control.  See 
ESP-18a:  Alternative  Site  Reviews  for 
Early  Site  Permit  Applicants  Using 
Existing  I  icensed  Sites,  dated  November 
19,  2002,  attached  to  NEI's  letter  of 
December  18,  2002,  pp.  7-8.  Second, 
NEI  asser  ed  that  non-nuclear  sites  are 
unlikely  1  o  be  obviously  superior  to  an 
existing  r  uclear  site  that  has  already 
gone  thro  igh  the  NEPA  process.  NEI 
believes  t  lat  the  most  that  NEPA  would 
require  is  a  comparison  of  a  generic 
"greenfie  d"  site  and  a  generic 
industria  site  to  "confirm  the  absence 
of  any  an  )malous  characteristics  that 
might  alt<  r  the  presumption  that  no 
obviousl)  superior  site  exists."  Id.,  pp. 
8-9. 

The  Co  nmission  has  decided  to  treat 
NEI's  letti  sr  of  December  18,  2002,  as  a 
partial  wi  thdrawal  of  its  petition  with 
respect  to  the  matter  of  alternative  sites. 
Accordin  jly,  this  denial  does  not 
address  e  ther  the  petitioner's  proposal 
on  alterni  tive  sites  as  described  in  its 
petition  o   July  18,  2001,  or  the 
petitionei  's  specific  propositions  on 
alternativ ;  sites  as  set  forth  in  the 
submissic  n  of  December  18,  2002. 
However,  the  remainder  of  this  notice 
more  full; '  discusses  some  of  the  legal 
decisions  cited  in  NEI's  submission  of 
DecembeJ  18,  2002. ^ 
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'  NEPA  re  [uires  any  Federal  agency  considering 
likely  to  significantly  affect  the 
human  environment  to  take  a  "hard 
nvironmental  impacts  of  the  proposed 
I  reasonable  alternatives  to  it. 

of  NEI's  petition  for  rulemaking, 
sidering  a  rulemaking  to  address  the 
associated  with  the  NRC's 
of  alternative  sites  in  early  site  permit 
tion  permit  (CP),  and  combined 
proceedings.  See  67  FR  79165 
.  2002).  On  lanuary  28,  2003,  the  NRC 
meeting  to  discuss  these  issues  and 
eholder  views  on  potential  options- 
could  pursue.  See  Transcript  of 
for  Review  of  Alternative  Sites 
ripl,"  ADAMS  Accession  No. 
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The  Petition 

The  petitioner  requested  that  the 
Commission  initiate  a  rulemaking  to 
amend  10  CFR  part  51  to  remove 
requirements  that  applicants  and 
licensees  analyze,  and  the  NRC 
evaluate,  alternative  energy  sources  and 
the  need  for  power  with  respect  to  the 
siting,  construction,  and  operation  of 
nuclear  power  plants.  The  petitioner 
stated  that  the  need  for  these  changes  is 
a  direct  outgrowth  of  the  dramatic 
changes  that  hdve  occurred  in  the 
electric  power  industry,  most  notably 
the  passage  of  the  Energy  Policy  Act  of . 
1992  and  the  resultant  actions  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  to  impose  open  access 
transmission  requirements  on  electricity 
transmission  providers.  The  petitioner 
stated  that  these  changes  have 
fundamentally  altered  both  the 
marketplace  for  electricity  and  the 
makeup  of  electricity  generating 
companies,  and  that  the  regulatory 
framework  that  the  NRC  uses  to 
implement  its  responsibilities  under 
NEPA  should  be  revised  accordingly. 

NEPA  Requirements  = 

The  petitioner  argued  that  NEPA 
requires  consideration  of  "alternatives" 
to  a  proposed  action  but  does  not 
specifically  require  an  analysis  of 
alternative  energy  sources  or  the  need 
for  power.  However,  the  NRC's 
implementing  regulations  in  10  CFR 
pcirt  51  require  that  those  matters  be 
addressed.  General  guidance  on  the 
enviroimiental  reviews  that  are  to  be 
conducted  is  specified  in  Regulatory 
Guide  4.2,  "Preparation  of 
Environmental  Reports  for  Nuclear 
Power  Plants"  CJuly  1976)  and  NUREG- 
1555,  "Environmental  Standard  Review 
Plan"  (March  2000),  which  call  for  a 
review  of  alternative  energy  sources  and 
the  need  for  power.  The  petitioner 
believes  that  the  NRC's  regulations  and 
implementing  guidance  reflect  the 
structure  of  the  1970s  electric  utility 
industry.  However,  because  the  electric 
power  industry  has  experienced 
dramatic  changes  since  that  time,  the 
petitioner  believes  that  the  NRC  needs 
to  reconsider  its  ii  iplementation  of  its 
responsibilities  under  NEPA.  The 
petitioner  also  believes  that  the  NRC  has 
the  statutory  authority  to  revise  its 
regulations  to  eliminate  NRC  review  of 


ML030570019).  At  this  meeting.  NEI  presented  its 
views  which  were  consistent  with  the  positions 
expressed  in  its  December  18.  2002  submission.  See 
Meeting  Transcript,  pp.  60-63,  72-74,  78-80. 
Accordingly,  the  Commission  will  consider  NEI's 
alternative  siting  proposal  as  described  in  its 
Docember  18,  2002  submission  in  considering 
whether  to  proceed  with  rulemaking  addressing 
alternative  sites. 
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alternative  energy  sources  and  the  need 
for  power.  In  addition,  the  petitioner 
believes  that  the  NRC  can,  and  should, 
conclude  that  its  implementation  of 
NEPA  no  longer  requires  these  reviews 
because  of  the  fundamental  changes  that 
have  occurred  in  the  electric  utility 
industry.  Moreover,  the  petitioner 
believes  that  doing  so  is  important  to 
ensure  the  efficiency  and  the  safety 
focus  of  NRC  reviews  of  new  licensing 
applications. 

Role  of  State  and  Local  Governments 

The  petitioner  appeared  to  argue  that 
the  NRC's  licensing  process  does  not 
change  the  division  of  authority 
between  the  Federal  Government  and 
the  States  over  the  construction  and 
operation  of  electric  power  generating 
facilities.  According  to  the  petitioner,  an 
NRC  license  or  permit  constitutes 
approval  of  a  site  or  plant  only  under 
the  Federal  statutes  and  regulations 
administered  by  the  NRC,  and  not  under 
other  applicable  laws.  For  example, 
individual  State  laws  may  require  a 
State  determination  of  the  need  for 
power  and  an  evaluation  of  alternative 
energy  sources,  or  may  require  the 
issuance  of  a  certificate  of  public 
convenience  and  necessity,  and  various 
environmental  permits. 

The  petitioner  argued  that  the  NRC's 
evaluation  of  the  environmental  impacts 
of  the  proposed  plant  neither  supplants 
nor  interferes  with  the  traditional 
responsibilities  of  States  in  evaluating 
the  need  for  power  and  the  suitability  of 
alternative  energy  sources  with  respect 
to  the  potential  use  of  that  site.  The  NRC 
explicitly  recognized  the  extent  of  its 
authority  in  the  evaluations  of 
alternatives  in  10  CFR  51.71(e), 
Preliminary  recommendation,  Footnote 
4.3 

Nonetheless,  the  petitioner  noted  that 
in  the  context  of  the  license  renewal 
rule  (61  FR  28467;  June  5,  1996)  many 
States  expressed  concern  that  the  NRC's 
findings,  although  not  legally 
dispositive,  would  establish  an  official 
Federal  position  that  the  States  believed 
would  be  difficult  to  rebut  in  State 
proceedings.  Specifically,  the  States 
expressed  concern  regarding  the  NRC's 
consideration  of  the  need  for  power  and 
alternative  energy  sources  in  the  generic 
environmental  impact  statement  for 
license  renewal  {NUREG-1437. 


^  "The  consideration  of  reasonable  alternatives  to 
a  proposed  action  involving  nuclear  power  reactors 
(e.g.,  alternative  energy  sources)  is  intended  to 
assist  the  NRC  in  meeting  its  NEPA  obligations  and 
does  not  preclude  any  State  authority  from  making 
separate  determinations  with  respect  to  these 
alternatjves  and  in  no  way  preempts,  displaces,  or 
affects  the  authority  of  States  or  other  Federal 
agencies  to  address  these  issues." 


Chapters  8  and  9}  and  the  associated 
proposed  amendments  to  10  CFR  part 
51  (56  FR  47016;  September  17.  1991). 
The  States  were  concerned  that  an  NRC 
finding  on  those  matters  would  infringe 
on  State  jurisdiction  over  economic 
regulation  of  utilities,  including  the 
generation,  sale,  and  transmission  of 
electric  power  produced  by  nuclear 
power  plants.  "To  address  the  States' 
concerns  and  the  questions  raised  by  the 
U.S.  Environmental  Protection  Agency 
and  the  Council  on  Environmental 
Quality  (CEQ),  the  NRC  issued  a 
supplement  to  its  proposed  License 
Renewal  Rule  (59  FR  37724;  July  25, 
1994)  to  address  whether,  under  NEPA, 
the  agency  could  and  should  eliminate 
consideration  of  issues  over  which 
States  have  primary  jurisdiction. 

The  petitioner  argued  that,  in  that 
supplement,  the  NRC  thoroughly  and 
thoughtfully  evaluated  its  responsibility 
under  NEPA  in  the  context  of  the  States' 
expressed  concerns.  First,  the  NRC 
clearly  recognized  the  primacy  of  State 
regulatory  decisions  regarding  future 
energy  options.  Second,  the  agency 
recognized  that  the  electricity- 
generating  company  will  also  make  the 
choice  of  energy  options.  Third,  the 
NRC  characterized  its  process  as  one 
that  preserves  the  option  of  continuing 
to  operate  nuclear  plants. 

The  petitioner  stated  that,  in  the 
lipense  renewal  context,  the  NRC 
revised  the  definition  of  the  purpose  of 
the  Federal  action  to  reflect  the 
applicant's  goals  in  seeking  NRC 
approval  of  the  licensing  action. 
According  to  the  petitioner,  the  NRC's 
definition  of  the  purpose  of  the  Federal 
action  in  the  license  renewal  context 
was  "to  preserve  the  option  of 
continued  operation  of  the  nuclear 
power  plant  for  State  regulators  and 
utility  officials  in  their  future  energy 
plarming  decisions"  (59  FR  37725;  July 
25,  1994). 

The  petitioner  stated  that  the  NRC 
revised  the  definition  of  the  proposed 
Federal  action  to  more  accurately  reflect 
what  is  really  to  be  accomplished: 
establishing  a  stable  and  predictable 
regulatory  appn  ach  to  determine 
whether  the  option  of  nuclear  power  as 
a  source  of  generating  capacity  at  that 
site  could  be  considered  in  future  State 
energy  planning  decisions.  The 
petitioner  argued  that  the  proposed 
definition  allows  only  two  basic 
alternatives:  renewing  the  license  to 
preserve  the  nuclear  option  or  not 
renewing  the  license  (59  FR  37725;  July 
25,  1994). 

The  petitioner  believes  that  the 
license  renewal  example  demonstrates 
that  the  NRC  has  the  authority  to 
determine  which  matters  are  pertinent 


to  the  agency's  NEPA  evaluation  of  an 
application  to  build  new  nuclear  powra* 
plants.  The  petitioner  did  not  mention 
that  the  NRC  does,  in  fact,  continue  to 
consider  alternative  energy  sources  in 
its  license  renewal  reviews.  lii  addition, 
the  petitioner  did  not  mention  that 
license  renewal  is  a  post-construction 
licensing  activity. 

Application  of  NEPA  to  the 
Construction  and  Operation  of  Nuclear 
Power  Plants 

According  to  the  petitioner,  NEPA 
requires  consideration  of  "alternatives." 
but  does  not  require  the  NRC  to  evaluate 
the  need  for  power  or  alternative  energy 
sources.  The  petitioner  argued  that, 
although  NEPA  has  never  required  these 
analyses,  the  electric  utility  structure  in 
the  1970s  was  such  that  a  typical 
environmental  review  for  constructing 
and  operating  a  nuclear  power  plant 
included  an  evaluation  of  the  need  for 
power  and  alternative  energy  sources. 
As  a  result,  many  licensing  decisions 
and  judicial  determinations  have  been 
based  on  the  NftC's  interpretation  of  its 
responsibilities  under  NEPA  and  the 
corresponding  NRC  regulations  and 
practices  that  the  agency  adopted 
accordingly.  However,  the  petitioner 
believes  that  what  may  have  been 
pertinent  30  years  ago  is  no  longer 
pertinent.  The  petitioner  did  not 
acknowledge  that  the  "utility" 
regulatory  structure  that  has  been  in 
place  over  the  past  30  years  remains  in 
effect  in  a  number  of  States  and  will 
remain  in  effect  for  the  foreseeable 
future. 

The  petitioner  pointed  out  that,  in  the 
1970s,  the  typical  applicant  for  a 
nuclear  power  plant  was  an  electric 
utility  that  was  regulated  by  a  State 
public  utility  commission.  Additionally, 
as  a  regulated  electric  utility,  the 
applicant  had  the  legal  authority  to 
exercise  the  power  of  eminent  domain 
to  build  generating  facilities  and  any 
necessary  supporting  infrastructure:  The 
petitioner  believes  that  any  new  nuclear 
power  plant  today  is  likely  to  be 
constructed  and  operated  by  an 
unregulated  merchant  generator,  which 
will  operate  in  a  competitive 
marketplace.  The  pjetitioner  argued  that 
a  merchant  generator  will  not  build  and 
operate  a  plant  unless  it  believes  there 
is  a  need  for  power  or  that  the  facility 
wiU  generate  electricity  at  a  lower  cost 
than  the  competing  facilities. 
Additionally,  the  petitioner  believes 
that  a  merchant  generator  will  not  build 
and  operate  a  nuclear  power  plant  if  a 
superior  alternative  source  of  energy  is 
available.  In  States  where  utilities  are 
still  subject  to  regulation,  the  petitioner 
argued  that  the  situation  described 
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relative  to  license  renewal  is  directly 
applicable.  For  these  reasons,  the 
petitioner  concluded  that  it  is  not 
reasonable  to  believe  that  a  nuclear 
power  plant  will  be  built  in  today's 
environment  absent  a  need  for  power  or 
some  other  benefit. 

Furthermore,  the  petitioner  stated  that 
it  is  not  realbnable  to  assume  that  the 
NRC  will  be  able  to  identify  an 
alternative  energy  source  that  is  both 
feasible  and  preferable  to  the  choices 
made  by  a  merchant  generator.  Because 
the  consideration  of  alternatives  under 
NEPA  is  s'ubject  to  a  rule  of  reason,  the 
petitioner  believes  that  NEPA  does  not 
compel  the  NRC  to  consider  these 
factors  in  today's  environment.  Even  if 
other  sources  are  available — perhaps 
even  preferable  in  some  respects  to  the 
applicant's  proposal — the  petitioner 
stated  that  the  NRC  Jacks  the  authority 
to  compel  the  applicant  to  use  the 
alternative  source.  Therefore,  the 
petitioner  concluded  that,  because  NRC 
consideration  of  alternative  energy 
sources  and  the  need  for  power  is  not 
required  under  NEPA,  denial  of  a  permit 
or  license  for  reasons  related  to  these 
matters  is  inappropriate. 

The  petitioner  argued  that,  in  the 
context  of  an  ESP,  the  proposed  major 
Federal  action  is  to  grant  a  permit  for  a 
site  for  one  or  more  nuclear  power 
plants.  To  actually  build  and  operate 
one  or  more  nuclear  plants,  an  applicant 
must  also  obtain  a  COL.  In  a  COL 
proceeding,  the  proposed  major  Federal 
action  is  the  approval  to  build  and 
subsequently  operate  a  partifcular 
nuclear  plant  at  a  specified  site.  If  the 
.COL  references  an  ESP,  the  site 
approval  is  already  established,  and  the 
site  suitability  issue  is  restricted  to 
whether  the  proposed  nuclear  power 
plant(s)  fit{s)  within  the  ESP's  siting 
envelope.  If  the  COL  applicant  does  not 
reference  an  ESP,  the  major  Federal 
action  with  respect  to  approving  the 
specified  site  is  the  same  as  for  an  ESP. 
The  petitioner  argued  that  in  each  case 
(ESP  or  COL,  with  or  without  a 
referenced  ESP),  the  proposed  action 
does  not  decide  if  there  is  a  need  for 
power  or  which  of  the  various  possit)le 
sources  of  electric  power  best  meets  the 
needs  of  the  given  State  or  region, 
provides  the  most  economic  electricity 
to  ratepayers,  or  is  environmentally  the 
most  benign. 

The  petitioner  stated  that  its  proposal 
to  eliminate  the  requirement  for  NRC 
consideration  of  alternative  energy 
sources  and  the  need  for  power  is  based 
on  the  fundamental  NEPA  principle  that 
an  agency  need  only  consider 
alternatives  that  will  accomplish  the 
applicant's  goal.  The  petitioner  argued 
that,  in  the  context  of  10  CFR  part  52, 


the  ESP  applicant's  goal  is  to  determine 
whether  tjie  proposed  site  satisfies 
statutory  i  md  NRC  regulatory 
requireme  nts  as  a  suitable  location  for  a 
nuclear  p(  (wer  plant.  Similarly,  the 
petitioner  stated  that  the  goal  of  a  COL 
applicant  is  to  determine  whether  the 
proposed  jlant  satisfies  applicable 
safety  and  environmental  requirements, 
includinglthe  criteria  established  in  any 
reference^  ESP. 

The  petitioner  further  stated  that  each 
Federal  agency  must  determine  which 
alternativts  are  reasonable  and  should 
be  considered  under  NEPA.  Morever, 
the  NRC  must  consider  the  no-action 
alternativj  and  actions  that  could 
mitigate  tie  environmental  impact  of 
the  proposed  action.  According  to  the 
petitioner  in  addition  to  the  no-action 
alternativ(  >,  the  NRC  must  consider  only 
those  altei  natives  that  serve  the  purpose 
for  which  an  applicant  is  seeking 
approval-  -and  there  are  no  alternatives. 
The  petiti  )ner  believes  that  defining  the 
proposed  iction  in  this  manner  reflects 
reality.  Sp  ecifically,  the  NRC  is  not 
considerii  g  a  proposal  that  would 
determine  how  or  where  electricity 
should  be  generated  in  the  future. 
Rather,  in  either  the  ESP  or  COL 
proceedin »,  the  NRC  is  considering  only 
whether  a  specific  application  meets 
NRC  regul  itions.  not  whether  one  or 
more  nucl  jar  facilities  should,  or  will, 
be  built. 

The  pet  tioner  cu-gued  that,  given  the 
specific  g(  als  of  ESP  and  COL 
applicants ,  the  NRC  should  consider,  in 
addition  ti  •  the  no-action  alternative, 
only  actio:  is  that  serve  the  applicant's 
specific  gc  al  to  determine  whether  the 
applicatio  i  meets  all  applicable 
requireme  its.  Thus,  the  petitioner 
argued,  it  s  unnecessary  and 
inappropr  ate  for  the  NRC  to  require 
applicants  to  analyze  alternatives  that 
would  not  fulfill  the  goal  of  determining 
whether  tl  e  proposed  site  and  facilities 
meet  NRC  requirements.  Similarly,  the 
petitioner  irgued,  it  is  unnecessary  and 
inappropr  ate  for  the  NRC  to  use  its 
limited  res  ources  to  evaluate  possible 
alternative  energy  sources  or  the  need 
for  power.  Thus,  the  petitioner 
concludec  that  the  NRC,  in  its  NEPA 
analysis,  i  i  not  legally  obligated  and 
should  no  attempt  to  reach  any 
conclusions  regarding  alternative  energy 
sources  or  the  need  for  power. 

Public  Coi  [unents  on  the  Petition 

The  NRC  received  12  letters 
commenti:  ig  on  this  petition.  Nine 
commente  rs  favored  the  petition.  Seven 
of  those  le  ters  were  from  nuclear  power 
plant  owners  and/ or  operators,  one  was 
from  a  nuqlear  steam  supply  system 
vendor,  arid  one  was  from  the 


petitioner.  Of  the  three  letters  opposed 
to  the  petition,  two  were  from 
representatives  of  public  advocacy 
groups  and  the  other  was  from  a  private 
citizen. 

Comments:  The  commenters  in  favor 
of  the  petition  summarized  the 
arguments  in  the  petition  and  stated 
their  support  for  the  petitioner's 
position.  The  commenters  also 
expressed  interest  in  including  the 
petition  in  the  ongoing  10  CFR  part  52  = 
rulemaking  activity. 

Response:  The  comments  received  in 
favor  of  the  petition  provided  no 
additional  bases  for  the  petition. 
Therefore,  these  comments  are 
addressed  by  the  NRC's  reasons  for 
denying  the  petition,  as  discussed 
below. 

Comment:  A  private  citizen  stated 
that,  instead  of  further  degrading  the 
defense  of  the  United  States  of  America 
by  the  actions  proposed  in  the  petition,  ■ 
the  NRC  should  additionally  require 
applicants  to  evaluate  the  impact  of 
"deep  undergrounding"  of  nuclear 
power  plants. 

Response:  The  NRC  believes  that  the- 
addition  of  requirements  for  applicants 
to  evaluate  the  impact  of  "deep 
undergrounding"  of  nuclear  power 
plants  is  outside  of  the  scope  of  the 
petition.  "Deep  undergrounding"  is  a 
design  matter  rather  than  a  siting  matter. 

Comments:  A  commenter  representing 
Public  Citizen,  a  public  advocacy  group, 
stated  that  NEI  is  asking  the  NRC  to 
consider  less  information  and  fewer 
factors  before  approving  a  site  for  a 
nuclear  power  plant  at  a  time  when  the 
public  is  seeking  assurances  that 
potential  threats  to  public  safety  are 
being  analyzed  with  more  thoroughness, 
not  less.  The  commenter  further  stated 
that  the  effect  of  the  dramatic  structural 
and  economic  transformation  in  the 
electric  power  industry  is; evidence  that 
the  review  of  alternative  sites  and 
energ\'  sources  should  be  of  heightened, 
rather  than  diminished,  concern  to 
regulators  and  the  public.  The 
commenter  argued  that  there  is  little  in 
the  story  of  electric  utility  restructuring 
thus  far  to  suggest  that  nuclear  power 
would  ever  be  subjected  to  the  same 
competitive  market  forces  that  apply  in 
varying  degrees  to  other  sectors  of  the 
economy.  The  commenter  stated  that 
failure  of  nuclear  power  thus  far  to 
seriously  compete  in  the  new 
"competitive"  electricity  generation 
environment  makes  it  more,  rather  than 
less,  crucial  to  consider  all  options  and 
alternatives  before  the  NRC  approves  an 
ESP.  The  commenter  also  stated  that  the 
earlier  in  the  process  those  alternatives 
are  introduced,  the  better,  lest  a 
potential  licensee  expend  considerable 
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resources  on  a  failed  siting  application 
and  subsequently  attempt  to  retrieve  its 
investment  from  ratepayers. 

The  conunenter  also  argued  that 
granting  the  petition  would  preclude 
consideration  of  alternative  sites, 
alternative  energy  sources,  and  the  need 
for  power  at  any  other  point  in  the 
Federal  regulatory  process.  The 
commenter  stated  tJiat  the  NRC  should 
use  any  discretion  it  has  under  NEPA  to 
provide  the  most  rigorous  review 
possible  in  service  of  the  greater  public 
interest.  Finally,  the  commenter  stated 
that  the  NRC  can  best  uphold  the 
public's  trust  by  denying  NEI's  petition. 

Another  commenter  representing 
Greenpeace,  a  public  advocacy  group, 
expressed  the  general  view  that  the  NRC 
should  deny  the  petition  because  "to  do 
otherwise  will  only  serve  to  undermine 
public  confidence  in  the  legitimacy  of 
the  NRC  and  any  future  reactor 
licensing  process,"  but  did  not  address 
any  of  the  specific  matters  raised  in  the 
petition. 

Response:  Although  the  NRC  does  not 
entirely  agree  with  all  of  these 
commenters'  arguments  for  denying  the 
petition,  the  NRC  agrees  with  their  basic 
premise  that  the  agency  should  deny  the 
petition  and  continue  to  review  the 
need  for  power  and  alternative  energy 
sources  in  order  to  fulfill  its  obligations 
under  NEPA.  As  discussed  previously, 
the  petitioner  has  withdrawn  the 
proposal  in  its  petition  with  respect  to 
alternative  sites;  therefore,  this  Notice 
does  not  address  the  alternative  site 
proposal  from  that  petition. 

Reasons  for  Denial  ^ 

The  petitioner  has  not  demonstrated 
that  applicable  law  or  practice  in  other 
Federal  agencies  has  changed  in  a 
manner  that  would  lead  the 
Commission  to  conclude  that  the  NRC 
should  no  longer  consider  the  need  for 
power  and  alternative  energy  sources  as 
a  part  of  its  nuclear  power  plant 
licensing  proceedings  in  order  to  fulfill 
the  agency's  obligations  under  NEPA. 

Need  for  Power  i 

Section  102{2)(C)  of  NEPA  requires 
that  any  recommendation  for  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
include  a  detailed  statement  addressing, 
among  other  things: 

(i)  The  environmental  impact  of  the 
proposed  action, 

(ii)  Any  adverse  environmental  effects 
which  cannot  be  avoided  should  the 
proposal  be  implemented, 

(iii)  Alternatives  to  the  proposed 
action.  *   *  * 

42  U.S.C.  4332(2i(C). 


As  part  of  the  NRC's  NEPA  analysis 
associated  with  nuclear  power  plant 
licensing,'*  the  agency  must  include  a 
balancing  of  costs  and  benefits.  United 
States  Energy  Research  and 
Development  Administration  (Clinch 
River  Breeder  Reactor  Plant),  CLI-76- 
13,  4  NRC  67,  76  (1976)  citing  Calvert 
Cliffs  Coordinating  Committee,  Inc.  v. 
AEC,  449  F.2d  1109  (D.C.  Cir.  1971). 
Although  NEPA  does  not  explicitly 
mention  cost-benefit  bciiancing,  judicial 
interpretations  of  the  statute  have 
established  that  Federal  agencies  must 
balance  environmental  costs  against  the 
anticipated  benefits  of  the  action  in  the 
EIS.  Louisiana  Energy  Services,  LP. 
(LES)  (Claiborne  Enrichment  Center), 
CLI-98-3,  47  NRC  77.  88  (1998)  citing 
Idaho  By  and  Through  Idaho  Public 
Utilities  Commission  v.  ICC,  35  F.3d 
585,  595  (D.C.  Cir.  1994);  Calvert  Cliffs, 
449  F.2d  1109. 

The  petitioner  asserted  that  its 
proposal  to  eliminate  NRC 
consideration  of  the  need  for  power  is 
based  on  the  fundamental  NEPA 
principle  that  an  agency  need  only 
consider  alternatives  that  will 
accomplish  the  applicant's  goal  (i.e.,  the 
purpose  of  the  proposed  project).  The 
Commission  agrees  with  the  petitioner's 
general  premise  that  the  NRC  may 
"accord  substantial  weight  to  the 
preferences  of  the  applicant  and/or 
sponsor  in  the  siting  and  design  of  the 
project."  Hydro  Resources,  Inc.,  CLI-01- 
4,  53  NRC  31,  55  (2001),  citing  Citizens 
Agfiinst  Burlington  v.  Busey,  938  F.2d 
190, 197  (D.C.  Cir.),  cert,  denied.  502 
U.S.  994  (1991).  However,  "an  agency 
will  not  be  permitted  to  narrow  the 
objective  of  its  action  artificially  and 
thereby  circumvent  the  requirement  that 
relevant  alternatives  be  considered." 
City  of  New  York  v.  Department  of 
Transportation,  715  F.2d  732,  743 
(1983);  see  also.  Citizens  Against 
Burlington,  938  F.2d  at  196.  In  addition, 
the  Commission  recognizes  that  a 
proposed  project  may  have  more  than 
one  purpose.  The  Commission  will 
ordinarily  give  substantial  weight  to  a 
properly-supported  statement  of 
purpose  and  need  by  an  applicant  and/ 
or  sponsor  of  a  proposed  project  in 
determining  the  scope  of  alternatives  to 
be  considered  by  the  NRC. 

The  cost-benefit  discussion  also  plays 
an  important  role  in  determining  the 
appropriate  scope  of  the  NEPA  analysis. 
In  the  past,  the  NRC  equated  the  need 
for  power  with  the  benefits  of  the 
proposed  action.  "  'Need  for  power'  is  a 


■*  The  act  of  granting  a  permit  or  license  for  a 
nuclear  power  plant  qualifies  as  a  major  Federal 
action  significantly  affecting  the  quality  of  the 
human  environment;  therefore.  NEPA  applies  to  the 
NRC  when  it  engages  in  such  licensing  activity. 


shorthand  expression  for  the  'benefit' 
side  of  the  cost-benefit  balance,  which 
NEPA  mandates  for  a  proceeding 
considering  the  licensing  of  a  nuclear 
plant."  Public  Service  Co.  of  Oklahoma 
(Black  Fox  Station.  Units  1  and  2), 
ALAB-573,  10  NRC  775,  804  (1979) 
{quoting  Rochester  Gas  and  Electric 
Corp.  (Sterling  Power  Project,  Nuclear 
Unit  No.  1),  ALAB-502.  8  NRC  383,  388 
n.  11  (1978)  quoting  Public  Service  Co. 
of  New  Hampshire  (Seabrook  Station, 
Units  1  and  2),  ALAB-422,  6  NRC  33. 
90' (1977);  see  also  Kansas  Gas  and 
Electric  Co.  (Wolf  Creek  Generating  • 
Station.  Unit  1),  ALAB-462,  7  NRC  320, 
327  (1978). 

Recently,  the  Commission  has 
recognized  that  there  may  be  multiple 
benefits  to  a  proposed  project.  In  L£S, 
the  Commission  held  that  the  Licensing 
Board  should  consider  multiple  benefits 
of  the  proposed  uranium  enrichment 
facility — including  enhanced 
competition  from  another  market 
participant,  furtherance  of  national 
policy  goals,  and  the  creation  of  an 
alternative,  more  energy-efficient 
technology — when  performing  the 
ultimate  cost-benefit  balancing  under 
NEPA.  LES,  47  NRC  at  89-96.  Similarly, 
the  Commission  acknowledges  that  the 
construction  and  operation  of  a  nuclear 
power  plant  could  have  multiple 
benefits  such  as  reducing  greenhouse 
gases  and  other  air  pollutants  and 
increasing  energy  efficiency  by  retiring 
older,  less  efficient  sources  of  power. 
See  also  Niagara  Mohawk,  1  NRC  at  353 
(noting  that  "a  Licensing  Board  may 
also  take  cognizance  of  the  effect  which 
a  shortage  of  fossil  fuel,  or  a  need  to 
divert  that  fuel  to  other  uses,  might  have 
upon  demand  for  non-fossil  fueled 
generating  sources").  Therefore,  in 
preparing  an  EIS  for  any  future  nuclear 
power  plant  licensing  proceeding,  the 
Commission  will  consider  all 
reasonably  foreseeable  benefits  of  the 
proposed  plant. 

Consistent  with  the  petitioner's  claim, 
in  considering  the  need  for  power  as 
part  of  the  NEPA  process,  the  NRC  does 
not  supplant  the  States,  which  have 
traditionally  been  responsible  for 
assessing  the  need  for  power  generating 
facilities,  their  economic  feasibility'  and 
for  regulating  rates  and  services.  As  the 
petitioner  noted,  the  NRC  has 
acknowledged  the  primacy  of  State 
regulatory  decisions  regarding  future 
energy  options.  However,  this 
acknowledgment  does  not  relieve  the 
NRC  from  the  need  to  perform  a 
reasonable  assessment  of  the  need  for 
power.  Moreover,  in  the  non-regulated 
environment  fores'een  by  the  petitioner. 
NRC  consideration  of  the  need  for 
power  may  become  "more,  not  less, 
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crucial"  (in  the  words  of  a  commenter) 
because  a  State  decisionmaker  may  no 
longer  conduct  need  for  power 
assessments.  The  Commission 
emphasizes,  however,  that  while  a 
discussion  of  need  for  power  is 
required,  the  Commission  is  not  looking 
for  burdensome  attempts  by  the 
applicant  to  precisely  identify  future 
market  conditions  and  energy  demand, 
or  to  develop  detailed  analyses  of 
system  generating  assets,  costs  of 
production,  capital  replacement  ratios, 
and  the  like  in  order  to  establish  with' 
certainty  that  the  construction  and 
operation  of  a  nuclear  power  plant  is  the 
most  economical  alternative  for 
generation  of  power.  See  LES,  47  NRC 
at  88,  94. 

With  regard  to  the  petitioner's 
discussiou  of  the  releveuice  of  the  NRC's 
actions  under  NEPA  in  nuclear  power 
plant  license  renewal,  the  Commission 
notes  that  the  significant  environmental 
impacts  associated  with  the  siting  and 
construction  of  a  nuclear  power  plant 
have  already  occurred  by  the  time  a 
licensee  is  seeking  a  renewed  license. 
The  Commission  has  determined  that  it 
is  not  necessary  to  consider  the  need  for 
power  during  post-construction 
licensing  (issuing  and  renewing 
operating  licenses),  Also,  in  10  CFR 
51.95(c)(4),  the  Commission  narrowed 
the  NRC's  determination  for  license 
renewal  to  "whether  or  not  the  adverse 
environmental  impacts  of  license 
renewal  are  so  great  that  preserving  the 
option  of  license  renewal  for  energy 
planning  decisionmakers  would  be 
unreasonable."  By  contrast,  in  the  case 
of  construction  of  a  new  nuclear  power 
plant,  the  NRC  must  assess  the  need  for 
power  to  accurately  characterize  the 
cost  {i.e.,  environmental  impact)  and 
benefits  associated  with  the  proposed 
action.  For  these  reasons,  the  license 
renewal  example  is  not  relevant  to 
consideration  of  need  for  power  issues 
in  new  reactor  licensing  processes. 

The  petitioner  contended  that  at  the 
time  the  original  licensing  decisions  and 
judicial  interpretations  of  NEPA  were' 
being  made  and  the  NRC  was 
developing  a  position  on  its 
responsibilities  under  NEPA,  the  typical 
applicant  for  a  nuclear  power  plant  was 
an  electric  utility  regulated  by  a  State 
public  utility  commission.  By  contrast, 
the  petitioner  argued  that  future  nuclear 
power  plants  will,  in  all  likelihood,  be 
constructed  and  operated  by  an 
unregulated  "merchant  generator,"  that 
will  not  build  and  operate  a  plant  unless 
it  believes  that  there  is  a  need  for  power 
or  that  the  facility  will  generate 
electricity  at  a  lower  cost  than  the 
competing  facilities.  Thus,  it  would  not 
appear  to  be  burdensome  to  state  the 


need  for  tl  e  proposed  facility.  Further, 
even  if  thi ;  assertion  is  true,  the 
Commissii  tn  does  not  believe  that  the 
petitioner'  >  prediction  provides  a 
judicially :  ecognized  basis  for  avoiding 
an  agency-  prepared  determination  of  the 
benefits  of  a  proposed  action.  The 
petitioner  "ailed  to  cite  any  recent 
judicial  de  cisions  which  interpret  NEPA 
which  holi  1  (or  otherwise  suggest)  that 
a  Federal  i  gency,  acting  on  a  project 
proposal  p  resented  by  a  private  sponsor 
or  applicai  U,  need  not  conduct  an 
independe  nt  review  of  the  need  for  the 
project,  bu  t  may  simply  accept  the 
applicant'!  assertion  with  respect  to 
need.  In  aiiy  event,  there  is  no  reason  to 
believe  thj  t  the  traditional  utility  model 
will  disap  )ear.  Thus,  at  most,  the 
petitioner' s  argument  would  call  for  a 
supplemeiit  to  the  requirements  of  10 
CFR  part  5 1  to  address  nuclear  power 
plants  bui  t  by  unregulated,  non-electric 
utility  enti  ties,  rather  than  the 
wholesale  Bliminatixm  of  NRC 
requiremei  its  to  consider  the  need  for 
power. 

The  peti  tioner  has  also  not  shown  that 
other  Fede  ral  licensing  agencies,  acting 
on  power  |  eneration  projects  sponsored 
by  private  sntities,  have  changed  their 
practices  v  rith  respect  to  considering  the 
need  for  pi  )wer  in  preparing  EISs 
supporting  their  approval  decisions. 
The  NRC  i  >  also  not  aware  of  any  such 
change  in  igencies'  practices. 

In  concl  ision,  the  petitioner  has  not 
demonstra  ted  that  consideration  of  the 
need  for  pi  )wer  is  no  longer  a  necessary 
part  of  the  Commission's  NEPA 
obligation)  for  reactor  licensing 
decisions.'  The  need  for  power  must  be 
addressed  in  connection  with  new 
power  plaj  it  construction  so  that  the 
NRC  may  '  veigh  the  likely  benefits  (e.g., 
electrical  j  lower)  against  the 
environme  ntal  impacts  of  constructing 
and  operal  ing  a  nuclear  power  reactor. 
The  Comn  ission  emphasizes,  however, 
that  such  i  n  assessment  should  not 
involve  burdensome  attempts  to 
precisely  identify  future  conditions. 
Rather,  it  flhould  be  sufficient  to 
reasonablji)  characterize  the  costs  and 
benefits  associated  with  proposed 
licensing  i  ctions. 

Altematm  f  Energy  Sources 

It  is  wel  established  that  once  the 
purpose  o^  and  need  for  a  proposed 


^The  Comiliission 
ESP  need  not 
assessment  o  the 
power)  of  the 
Instead,  the 
and  operatini 
site  may  be 
ESP  is  referei|ced 
COL  era 


notes  that  an  applicant  for  an 
include  in  its  application  "an 

benefits  (for  example,  need  for 
proposed  action."  10  CFR  52.17(a)(2). 
a  isessment  of  benefits  of  constructing 
a  nuclear  power  reactor'on  the  ESP 
deferred  to  the  time  (if  ever)  that  the 
in  an  application  for  a  part  52 
partjSO  CP. 


Federal  action  are  understood,  the 
agency  is  expected  to  follow  a  rule  of 
reason  in  deciding  which  alternatives 
are  "reasonable"  or  "feasible."  See  e.g., 
CityofAngoon  v.  Model,  603  F.2d  1016, 
1022  (9th  Cir.  1986)  (per  ciuiam);  Druid 
Hills  Civic  Ass'n  v.  Federal  Highway 
Admin.,  772  F.2d  700,  713  (11th  Cir. 
1985).  Moreover,  "[t]he  goals  of  an 
action  delimit  the  universe  of  the 
action's  reasonable  alternatives." 
Citizens  Against  Burlington,  938  F.  2d  at 
195. 

Similar  to  the  proposal  to  eliminate 
NRC  consideration  of  the  need  for 
power,  the  petitioner's  proposal  to 
eliminate  I^^C  consideration  of 
alternative  energy  sources  is  based  on 
the  proposition  that,  under  NEPA,  a 
Federal  agency  need  only  consider 
alternatives  that  will  accomplish  the 
applicant's  goal.  The  Commission  agrees 
.with  the  petitioner's  general  proposition 
that  a  Federal  agency,  acting  not  as  a 
proprietor  but  to  approve  a  project 
sponsored  by  a  private  entity,  should 
ordinarily  "accord  substantial  weight  to 
the  preferences  of  the  applicant  and/or 
sponsor  in  the  siting  and  design  of  the 
project."  Hydro  Resources,  Inc.,  CLI-01- 
4,  53  NRC  31,  55  (2001),  citing  Citizens 
Against  Burlington,  938  F.2d  at  197. 
Thus,  the  Commission  need  only 
consider  alternatives  that  will  bring  • 
about  the  ends  of  the  proposed  action, 
id.,  accord,  City  of  Grapevine  v.  DOT,  17 
F.3d  1502, 1506  (D.C.  Cir.),  cert,  denied. 
513  U.S.  1043  (1994)),  and  need  not 
consider  alternatives  that  do  not  achieve 
the  purpose  and  need  of  the  applicant. 
See  CityofAngoon,  803  F.2d  at  1021 
("When  the  purpose  is  to  accomplish 
one  thing,  it  makes  no  sense  to  consider 
the  alternative  ways  by  which  another 
thing  might  be  achieved."),  cert,  denied, 
484  U.S.  870  (1987).  However,  the 
petitioner  failed  to  explain  how  the 
Commission  could  generically 
determine  the  purpose  and  need  of  all 
future  applicants  for  CPs  and  COLs  such 
that  consideration  of  alternative  energy 
sources  would  be  unnecessary  for  all 
future  applicants.  In  the  absence  of  a 
b^sis  for  such  rulemaking,  the 
Commission  concludes  that  it  will 
continue  the  NRC's  practice  of 
determining  the  purpose  and  need  on  a 
case-specific  basis.  The  Commission 
cautions  that  when  describing  the 
purpose  of  and  need  for  its  proposal,  the 
applicant  should  not  set  forth  an 
unreasonably  narrow  objective  of  its 
project,  thereby  artificially  narrowing 
the  scope  of  alternatives  to  be 
considered  by  the  NRC.  A  Federal 
agency,  acting  as  a  sponsoring  agency,    . 
would  not  be  permitted  to  artificially 
narrow  thepbjective  of  its  action  and 
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thereby  circumvent  the  requirement  to 
consider  relevant  alternatives.  See 
Citizens  Against  Burlington,  938  F.2d  at 
196,  City  of  New  York  v.  Department  of 
Transportation,  715  F.2d  732,  743 
(1983).  The  Commission  believes  that 
this  principle  should  also  apply  where 
a  sponsoring  entity  or  applicant  seeks 
the  NRC's  approval.  There  may  well  be 
circumstances  where  an  entity  seeking  a 
CP  or  COL  may  be  able  to  establish, 
consistent  with  NEPA  and  current 
judicial  precedents,  a  narrow  statement 
of  purpose  and  need  for  the  project 
sufficient  to  justify  excluding  from  the 
EIS  a  consideration  of  non-nuclear 
alternative  energy  sources. 

The  NRC's  ciurent  policy  is  to 
consider  alternative  energy  sources  at 
the  CP  stage  because  alternatives  to  the 
construction  of  a  nuclear  power  plant 
must  be  considered  before  the 
environmental  impacts  of  construction 
are  realized.  The  Commission's  practice 
was  acknowledged  in  the  statement  of 
consideration  for  the  final  rule 
amending  10  CFR  part  51  to  bar  the 
consideration  of  alternative  energy 
source  issues  in  operating  license 
proceedings  for  nuclear  power  plants 
(47  PR  12940;  March  26,  1982).  The 
Commission  stated  that  "in  accordance 
with  the  Commission's  NEPA 
responsibilities,  the  need  for  power  and 
alternative  energy  sources  are  resolved 
in  the  construction  permit  proceeding." 
The  Commission  added  that 
"[alltemative  energy  source  issues 
receive  and  will  continue  to  receive 
extensive  consideration  at  the  CP  stage" 
(emphasis  added).  Thus,  the 
Commission  has  committed  itself  to 
consider  alternative  energy  sources  and 
continues  to  believe  that  it  should  do  so 
to  fulfill  its  NEPA  responsibilities. 
Under  10  CFR  part  52,  alternative      ? 
energy  sources  may  be  considered  at  the 
ESP  stage  or  deferred  until  the  COL 
stage. 

The  Commission's  position  on 
consideration  of  alternative  energy 
sources  is  consistent  with  other  Federal 
agencies'  practices,  which  have 
consistently  included  alternative  energy 
sources  when  preparing  an  EIS  for  a 
new  power  generation  project.  In 
addition,  the  NRC's  position  is 
consistent  with  case  law.  There  are 
many  cases  involving  the  adequacy  of 
an  agency's  alternative  energy  source 
review.  See,  e.g..  Association  of  Public 
Agency  Customers  v.  Bonneville  Power 
Administration,  126  F.3d  1158,  1187 
(9th  Cir.  1997);  Swinomish  Tribal 
Community  V.  FERC,  627  F.2d  499.  514- 
16  (D.C.  Cir.  1980);  Hawaii  County 
Green  Party  v.  Clinton,  980  F.  Supp. 
1160,  1167  (D.  Haw.  1997).  The 
petitioner  did  not  cite,  and  the  NRC  is 


not  aware  of,  any  judicial  decision 
concluding  that  it  is  unnecessary  for  a 
Federal  agency  to  consider  alternative 
energy  sources  in  licensing  a  new  power 
generation  project. 

The  petitioner  argued,  as  it  did  with 
respect  to  the  need  for  power,  that 
future  "merchant  generators"  will  not 
build  and  operate  a  nuclear  power  plant 
if  there  is  a  superior  source  of  energy. 
However,  the  petitioner  failed  to  cite 
any  recent  judicial  decisions 
interpreting  NEPA  which  hold  that  a 
Federal  agency,  acting  on  a  project 
proposal  presented  by  a  private  sponsor 
or  applicant,  need  not  conduct  an 
independent  review  of  alternatives  but 
may  limit  its  discussion  to  alternatives 
that  the  sponsor  or  applicant  deems 
reasonable. 

The  petitioner  stated  that  it  is  not 
reasonable  to  assume  that  the  NRC  will 
be  able  to  identify  an  alternative  energy 
source  that  is  both  feasible  and 
preferable  to  the  choices  made  by  the 
applicant,  but  provides  no  apparent 
basis  for  this  assertion.  The  Commission 
does  not  agree  with  the  petitioner's 
assertion.  The  NRC  has  extensive 
experience  in  identifying  and  evaluating 
the  feasibility  of  alternative  energy 
sources  in  a  manner  that  is  sufficient  to 
meet  the  requirements  of  NEPA.  Indeed, 
the  NRC  ciurently  performs  such 
analyses  in  connection  with  renewals  of 
nuclear  power  plant  operating  licenses 
(including  renewals  for  plants  operated 
by  non-utility  entities). 

Finally,  the  petitioner  argued  that  the 
NRC  need  not  consider  alternative 
energy  sources  because  "the  NRC  lacks 
the  authority  to  compel  the  applicant  to 
use  the  alternative  *  *  *  [energy] 
source."  Petition,  at  7.  The  Commission 
agrees  with  the  petitioner  that  the  NRC 
does  not  have  the  authority  to  require 
the  applicant  to  use  an  alternative 
energy  source  even  if  there  is  an 
alternative  with  potentially  fewer 
environmental  impacts  than  those 
associated  with  operation  of  the 
proposed  nuclear  power  plant. 
However,  if  the  alternative  energy 
source  is  a  reasonable  alternative,  it 
should  be  identified  and  evaluated.  See 
Dubois  V.  U.S.  Dept.  of  Agriculture,  102 
F.3d  1273,  1286-87  (1st  Cir.  1996), 
citing  Roosevelt  Campobello  Int'l  Park 
Committee  v.  United  States  EPA,  684 
F.2d.  1041  (1st  Cir.  1982). 

In  summary,  the  petitioner  has  not 
shown  that  it  is  no  longer  a  necessary 
part  of  the  Commission's  NEPA 
obligations  for  the  NRC  to  consider 
alternative  energy  sources  in  rendering 
decisions  regarding  reactor  licensing.^ 


Conclusion 

The  petitioner  has  not  shown  any 
change  in  other  Federal  agencies' 
practices,  judicial  consideration  of  the 
NEPA  obligations  of  Federal  regulatory 
agencies  responsible  for  licensing 
privately  proposed  actions,  or  other 
factors  imderlying  the  Commission's 
current  policies  for  considering  the  need 
for  power  or  alternative  energy  sources 
that  would  lead  the  Commission  to 
conclude  that  consideration  of  these 
issues  is  no  longer  a  necessary  part  of 
the  Commission's  NEPA  obligations  for 
reactor  licensing  decisions.  For 
applications  that  could  result  in  the 
commencement  of  construction  (j.e.,  CP 
and  COL  applications),  the  NRC 
continues  to  believe  that  the  agency 
should  address  alternative  energy 
sources  in  the  related  EIS  (unless,  the 
CP  or  COL  application  references  an 
ESP  that  considered  alternative  energy 
sources).  The  NRC  also  continues  to 
believe  that,  for  such  construction 
approval  applications,  the  agency 
should  address  the  benefits  assessment 
(e.g.,  need  for  power)  in  the  related  EIS. 

For  the  reasons  cited  in  this 
document,  the  NRC  denies  the  petition. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  September,  2003. 

For  the  Nuclear  Regulator}'  Commission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  03-24474  Filed  9-26-03;  8:45  am] 
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Proposed  Modification  of  Class  E 
Airspace;  Zanesville,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


•^As  previously  discussed  in  footnote  |4l,  it  is  the 
Commission  s  view  that  §52.1 7(a)(2)  currently 


allows  the  ESP  applicant  the  flexibility  to  choose 
to  defer  consideration  of  tienefits  (for  example,  need 
for  power)  of  the  proposed  facility  to  the  time  (if 
ever)  that  the  ESP  is  referenced  by  a  COL  or  CP 
application.  In  this  same  context,  the  ESP  applicant 
need  not  include  an  assessment  or  discussion  of 
alternative  energy  sources  in  its  environmental 
report  supporting  an  ESP  application.  Rather,  the 
applicant  may  choose  to  defer  consideration  of 
alternative  energy  sources  to  the  COL  or  CP 
application.  The  Commission's  proposed  revision  to 
10  CFR  part  52  includes  a  provision  to  amend 
§  52.17(a)(2)  to  clarify  that  an  ESP  applicant  has  the 
flexibility  of  either  addressing  the  matter  of 
alternative  energy  sources  in  the  environmental 
report  supporting  its  ESP  application  or  deferring  ' 
the  consideration  of  alternative  energy  sources  to 
the  time  that  the  ESP  is  referenced  in  a  licensing 
proceeding  (68  FR  40028.  |uly  3.  2003). 
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ACnON:  Notice  of  proposed  mlemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Zanesville, 
OH.  A  Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Zanesville  Municipal  Airport, 
Zanesville,  PH.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  this 
approach.  This  action  would  increase 
the  area  of  the  existing  con&olled 
airspace  for  Zanesville  Municipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  November  20,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15876/ 
Airspace  Docket  No.  03-AGL-14,  at  the 
begipning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Conuiients  Invited  ^ :? 

Interested -parties  are  invited  to     , 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimaents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
.  aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 


Commenters  v  ishing  the  FAA  to 
acknowledge  i  eceipt  of  their  comments 
on  this  docum  ent  must  submit  with 
those  commen  ts  a  self-addressed, 
stamped  postc  ard  on  which  the 
following  stat(  ment  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
15876/Airspa(  e  Docket  No.  03-AGL- 
14."  The  postcard  will  be  date/time 
stamped  and  r  jturned  to  the 
commenter.  A  1  communications 
received  on  oi|  before  the  specified 
closing  date  foB"  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule]  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
exeimination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Ragion,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  leport  summarizing  each 
substantive  public  contact  with  FAA 
personnel  coMemed  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  (tf  NPRM's 

An  electronic  copy  of  this  document 
may  be  downlpaded  through  the 
Internet  at  http://dms^ot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://  www.faa.gov  or  the 
Superintendei  it  of  Document's  Web 
page  at  http://  www.access.gpo.gov/nara. 

Additionall  ^  any  person  may  obtain 
a  copy  of  this  lotice  by  submitting  a 
request  to  the  Federal  Aviation 
Administratio  a.  Office  of  Air  Traffic 
Airspace  Management,  ATA— 400,  800 
Independenca  Avenue,  SW., 
Washington,  liC  20591,  or  by  calling 
(202)  267-87ab.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Person  s  interested  in  being 
placed  on  L  m  ailing  list  for  future 
NPRM's  shou  d  contact  the  FAA's 
Office  of  Rule|naking,  (202)  267-9677, 
to  request  a  cc  py  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  E  istribution  System,  which 
describes  the  Application  procediue. 

The  Proposal 

The  FAA  is 
amendment 
Class  E 
Zanesville 
Controlled 
from  700  feet 
of  the  earth  is 
executing 
procedures, 
on  appropriat ; 
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from  700  feet 
of  the  earth 


t< 
airspa  :e 


airspa  :e 


considering  an 
14  CFR  part  71  to  modify 
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Mijnicipal  Airport. 
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3r  more  above  the  surface 
needed  to  contain  aircraft 
instrument  approach 

area  would  be  depicted 
aeronautical  charts, 
areas  extending  upward 
Dr  more  above  the  surface 
published  in  paragraph 


Tie; 
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6005  of  FAA  Order  7400.9K  dated 
August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTINES;  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more  ^ 
above  the  surface  of  the  earth. 


AGL  OH  E5    Zanesville,  OH  [Revised] 

Zanesville  Municipal  Airport,  OH 
(Lat.  39°56'40''N.,  long.  81°53'32"W.) 
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Zanesville  VOR/DME 

(Lat.  39°56'27"N..  long.  83°53'33''W.)  . 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.5-mile 
radius  of  Zanesville  Municipal  Airport  and 
within  7  miles  east  and  4.4  miles  west  of  the 
Zanesville  VOR/DME  220°  radial  extending 
from  the  VOR/DME  to  10.5  miles  southwest 
of  the  VOR/DME,  excluding  that  airspace 
within  the  Cambridge,  OH  Class  E  airspace 
area. 


Issued  in  Des  Plaines,  Illinois  on 
September  5,  2003. 
Nancy  B.  Shelton, 

Manager,  Air  Traffic.Division,  Great  Lakes 
Region. 

(FR  Doc.  03-24605  Filed  9-26-03:  8:45  am] 
BILUNG  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15834;  Airspace 
Docket  No.  03-AGL-13] 

Proposed  Modification  of  Class  E 
Airspace;  Wilmington  Ciintayi  Field,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Wilmington 
Clinton  Field,  OH.  A  Standard 
Instrument  Approach  Procedure  (SIAP) 
has  been  developed  for  Wilmington 
Clinton  Field,  OH.  Controlled  airspace 
extending  upwrard  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  this 
approach.  This  action  would  increase 
the  area  of  the  existing  controlled 
airspace  for  Wilmington  Clinton  Field. 
DATES:  Comments  must  be  received  on 
or  before  November  20,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  Number  FAA-2003-15834/ 
Airspace  Docket  No.  03-AGL-13,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday.,  except  Federal 
holidays,  the  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Planes,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in, this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggesions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  document  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
15834/Airspace  Docket  No.  03-AGL- 
13."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  of  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact. with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availabilit}'  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 


Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management.  ATA-400.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's      - 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2 A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Wilmington  Clinton 
Field,  OH,  for  Wilmington  Clinton 
Field.  Controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
•  from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9K  dated 
August  30,  2002,  and  effective 
September  16,  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published  *' 
subsequentlv  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keem  them  operationally  current. 
Therefore  this,  proposed  regulation — (1)  ' 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februar}'  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
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Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002.  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  niore 
above  the  surface  of  the  earth. 


AGL  OH  E5    Willimgton  Clinton  Field,  OH 
(Revised] 

Wilmington  Clinton  Field,  OH 

(Lat.  39°30'10''  N..  long.  83°51'47'' W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.1-mile 
radius  of  Wilmington  Clinton  FieFd, 
excluding  that  airspace  within  the 
Wilmington,  OH,  and  Dayton.  Greene  County 
Airport,  OH  Class  E  airspace  area. 
•  ••*-* 

Issued  in  Des  Plaines,  Illinois  on 
September  5,  2003. 
Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division.  Great  Lakes 
Region. 

(FR  Doc.  03-24604  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Doci(etNo.FAA-2003-15877;  Airspace 
Docket  No.  03-AGL-15] 

Proposed  Establishment  of  Class  E 
Airspace;  Canby,  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airspace  at  Canby,  MN. 
A  Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Myers  Field,  Canby,  MN.  Controlled 
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FOR  FURTHER  iflFORMATION  CONTACT: 
Denis  C.  Burkj,  Air  Traffic  Division, 
Airspace  Bran  ch,  AGL-520,  Federal 
Aviation  Adn  inistration,  2300  East 
Devon  Avenu  3.  Des  Plaines,  Illinois 
60018,  teleph  )ne  (847)  294-7568. 
SUPPLEMENTAI  lY  INFORMATION: 

Comments  In'  rited 

Interested  f  arties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  is  they  may  desire. 
Comments  thi  it  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  re  isoned  regulatory 
decisions  on  he  proposal.  Comments 
are  specifical  y  invited  on  the  overall 
regulatory,  ae  ronautical.  economic, 
environments  1.  and  energy-related 
aspects  of  the  proposal. 
Communicati  ans  should  identify  both 
docket  numbi  rs  and  be  submitted  in 
triplicate  to  tl  le  address  listed  above. 
Commenters  vishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  docuE  lent  must  submit  with 
those  comma  Its  a  self-addressed, 
stamped  post  :ard  on  which  the 
following  statement  is  made: 
"Comments  tto  Docket  No.  FAA-2003- 
15877/Airspace  Docket  No.  03-AGL- 
15."  The  post  card  will  be  date/time 


stamped  and  returned  to  the 
commenter.  All  commtmications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comment.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Canby,  MN, 
for  Myers  Field.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  instrument 
approach  procedures.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  fee  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
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regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore  this,  proposed  regulation — (1) 
4snot  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference,  - 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565, 3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective   ■ 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5    Canby,  MN  [New] 

Myers  Field,  MN 

(Lat.  44°43'41"N.,  long.  96°15'45"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-niile 
radius  of  Myers  Field. 


Issued  in  Des  Plaines,  Illinois  on 
Septembers,  2003. 
Nancy  B.  Shelton, 

Manager.  Air  Traffic  Division,  Great  Lakes 
Region. 

|FR  Doc.  03-24603  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  491(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15465;  Airspace 
Docket  No.  03-AGL-11] 

Proposed  Modification  of  Class  E 
Airspace;  Chicago,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Chicago,  IL. 
Standard  Instrument  Approach 
Procedures  (SLAPS)  have  been 
developed  for  Aurora  Municipal 
Airport,  Chicago,  IL.  Controlled  airspace 
extending  upward  from  the  surface  of 
the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
would  add  an  extension  to  the 
controlled  airspace  for  Aurora 
Municipal  Airport. 

DATES:  Comments  must  be  received  on 
or  before  November  13,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001 .  You  must  identify  the 
docket  Number  FAA-2003-15465/ 
Airspace  Docket  No.  03-AGL-ll,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  th6  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
An  informal  docket  may  be  examined 
diuing  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation     - 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 


Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  » 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  the  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Comment ers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  document  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
15465/Airspace  Docket  No.  03-AGL- 
ll."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  download  through  the  Internet 
at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.voc  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.acess.gpo.gov/nara.    , 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400.  800 
Independence  Avenue,  SW, 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  hoth  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
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NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking.  (202)  267-9677. 
to  request  a  copy  of  Advisory  Circular 
No.  11-2 A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procediu'e. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Chicago,  IL,  for 
Aurora  Municipal  Airport.  Controlled 
airspace  extending  upward  from  the 
sui^ace  of  the  earth  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  the  surface  of  the  earth  are 
published  in  paragraph  6004  of  FAA 
Order  7400.9K  dated  August  30.  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since, this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  11114  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 


lenMd] 

icotpon 
.idfthf 


§71.1     [Amen^ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  df  the  Federal  Aviation 
Administratidn  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  ,30,  2002,  and  effective 
September  16j  2002.  is  amended  as 
follows: 


Paragraph  600' 
designated  as 
surface  area. 


an 


AGL  IL  E4 
Airport,  IL  [Relrised] 

Chicago,  Auror  i 

(Lat.  41°46'1 
DuPage  VOR/DME 

(Lat.  41°53': 
I-ARR  Local 

(Lat.  41°46 

That  airspaci 
surface  within 
DuPage  VOR/DME 
from  the  4.2- 
Municipal  Air 
the  airport  and 
the  I-ARR  Loc4l 
from  the  4.2-m 
Municipal  Airdort 
airport.  This  C 
during  the  spec  i 
in  advance  by 
effective  date 
continuously 
Facility  Directory 


CI  icago.  Aurora  Municipal 


-ml 


I  ort 


Class  E  airspace  areas' 
extension  to  a  Class  D 


Municipal  Airport,  IL 
N.,  long.  88°28'32"W.) 


21  "N.,  long.  88°21'01"W.) 
liz«  r 
'l4"  N.,  long.  88°27'32"  W.) 
extending  upward  from  the 
.3  miles  each  side  of  the 
216°  radial  extending 
e  radius  of  the  Aurora 

to  6.6  miles  northeast  of 
within  1.4  miles  each  side  of 
zer  west  course  extending 
e  radius  of  the  Aurora 

to  6./ miles  west  of  the 
ass  E  airspace  is  effective 
fie  date  and  time  established 
1  Jotice  to  Airmen.  The 

d  time  will  thereafter  be 
pliblished  in  the  Airport/ 


'  ai 


Issued  in  Dei  Plaines,  Illinois  on 
Septembers,  2)03. 
Nancy  B.  Shell  on 
Manager,  Air  7  '•affic  Division,  Great  Lakes 
Region. 

[FR  Doc.  03-24601  Filed  9-26-03;  8:45  am] 
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DEPARTME^  T  OF  THE  INTERIOR 
Bureau  of  Inilian  Affairs 


r 


25  CFR  Chailter  1 

Meeting  of  the  No  Child  Left  Behind 
Negotiated  flulemaking  Committee 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Ann(  uncement  of  negotiated 

rulemaking  c  ammittee  meeting. 


SUMMARY:  The  Secretary  of  the  Interior 
has  establish  ;d  an  advisory  Committee 
to  develop  re  commendations  for 
proposed  rul  3S  for  Indian  education 
under  six  sec  tions  of  the  No  Child  Left 
Behind  Act  c  f  2001.  As  required  by  the 
Federal  Adv:  sory  Committee  Act,  we  are 
announcing  I  he  date  and  location  of  the 
next  meeting  of  the  No  Child  Left 


Behind  Negotiated  Rulemaking 
committee. 

DATES:  The  Committee's  next  meeting 
will  be  held  October  14-18,  2003.  The 
meeting  will  begin  at  1:30  pm  (PST)  on 
Tuesday,  October  14  £md  end  at  5:30  pm 
(PST)  on  Saturday,  October  18. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Terape  Mission  Palms.  60  East  Fifth 
Street,  Tempe,  Arizona  85281. 
telephone  (480)  894-1400. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  James  or  Shawna  Smith.  No 
Child  Left  Behind  Negotiated 
Rulemaking  Project  Management  Office. 
P.O.  Box  1430.  Albuquerque,  NM 
87103-1430;  telephone  (505)  248-7241/ 
6569;  fax  (505)  248-7242;  e-mail 
bjames@bia.edu  or  ssmith@bia.edu.  We 
will  post  additional  information  as  it 
becomes  available  on  the  Office  of 
Indian  Education  Programs  Web  site 
under  "Negotiated  Rulemaking"  at 
http// www, oiep.hia.edu. 
SUPPLEMENTARY  INFORMATION:  For  more 
information  on  negotiated  rulemaking 
under  the  No  Child  Left  Behind  Act,  see 
the  Federal  Register  notices  published 
on  December  10,  2002  (67  FR  75828) 
and  May  5,  2003  (68  FR  23631)  or  the 
Web  site  at  http;/ /www, oiep, bia.edu 
under  "Negotiated  Rulemaking." 

The  items  for  negotiation  include: 
,  Student  Rights/Geographic  Boundaries; 
Tribally  Controlled  Schools  Act/Grants; 
Adequate  Yearly  Progress;  and  Funding 
and  Distribution  of  Funds.  The 
committee  will  meet  in  work  groups  and 
in  full  session  during  the  week.  All 
meetings  are  open  to  the  public.  There 
is  no  requirement  for  advance 
registration  for  members  of  the  public 
who  wish  to  attend  and  observe  the 
Committee  meetings  or  the  work  group 
meetings.  Members  of  the  public  may 
make  written  comments  to  the 
Committee  by  sending  them  to  the 
NCLB  Negotiated  Rulemaking 
Committee,  Project  Management  Office, 
P.O.  Box  1430,  Albuquerque,  New 
Mexico  87103.  We  will  provide  copies 
of  the  comments  to  the  Committee. 

The  agenda  for  the  October  14-18, 
2003,  meeting  is  as  follows: 

Agenda  for  No  Child  Left  Behind 
Negotiated  Rulemaking  Committee 
Meeting,  October  14-18,  2003,  Tempe, 
Arizona. 

Meetings  end  at  5:30  pm  each  day. 

October  14 

1:30  pm 

Opening  Remarks. 

Introductions,  Logistics,  and 
Housekeeping. 

Approval  of  summary  from  Nashville 
meeting. 
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;     Review  agenda. 

Committee  considers  consensus  on 
proposed  rule  language  and  plain 
language. 

Rewrites,  as  necessary: 

•  Geographic  Boundaries 

•  Section  1130 

•  Adequate  Yearly  Progress 

•  Preambles— Tribally  Controlled 
School  Act  and  Adequate  Yearly 
Progress 

3:30  pm 

Work  Group  meetings. 

October  15 

8:30  am 

Roll  Call  and  set  agenda  for  day. 

Work  Group  meetings,  if  necessary. 

Committee  considers  consensus  on 
proposed  rule  language  and  plain 
language. 

Rewrites,  as  necessary: 

•  Funding 

•  Preambles 

October  16 

8:30  am 

Roll  Call  and  set  agenda  for  day. 

Public  comment  (30  minutes). 

Committee  considers  consensus  on 
proposed  rule  language  and  plain 
language. 

Rewrites,  as  necessary. 

October  17 

8:30  am 

Roll  Call  and  set  agenda  for  day. 

Public  comment  (30  minutes). 

Committee  considers  consensus  on 
proposed  rule  language  and  plain 
language. 

October  18 

8:30  am 

Roll  Call  and  set  agenda  for  day. 

Committee  considers  consensus  on 
proposed  rule  language  and  plain 
language. 

Rewrites,  as  necessary. 

Clarification  of  next  steps. 

Evaluations. 


Closing  remarks. 
Brief  celebration. 

5:30  pm  '  • 

Adjourn. 

Dated:  September  24,  2003. 
Woodrow  W.  Hopper,  Jr., 

Acting  Principal  Deputy  Assistant  Secretary- 
Indian  Affairs. 

(FR  Doc.  03-24569  Filed  9-24-03:  3:13  pml 
BILUNG  CODE  4310-6W-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA255-0413;  FRL-7564-7] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to 
disapprove  revisions  to  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District's  (SJVUAPCD)  portion  of  the 
California  State  Implementation  Plan 
(SIP).  These  revisions  concern  visible 
emissions  (VE)  from  many  different 
sources  of  air  pollution.  We  are 
proposing  to  disapprove  SJVUAPCD 
Rule  4101,  a  local  rule  regulating  VE, 
under  the  Clean  Air  Act  as  amended  in 
1990  (CAA  or  the  Act).  We  are  taking 
comments  on  this  proposal  and  plan  to 
follow  with  a  final  action.  Previously, 
EPA  proposed  to  approve  Rule  4101. 

DATES:  Any  comments  must  arrive  by 
October  29,  2003. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rylemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Havrthorne 
Street,  San  Francisco,  CA  94105-3901 
or  e-mail  to  steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  the 
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administrative  record  for  EPA's 
previous  proposal  at  our  Region  IX 
office  during  normal  business  hours. 
You  may  also  see  copies  of  the 
submitted  SIP  revisions  at  the  following 
locations: 

California  Air  Resources  Board,  Stationary 

Source  Division.  Rule  Evaluation  Section. 

lOO:  "I"  Street.  Sacramento,  CA  95814; 

and. 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District.  1990  East  Gettysburg        » 

Street.  Fresno.  CA  93726. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.  arb.  ca  .gov/drdb/drdbltxt.h  tm . 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  744-1226,  or 
via  e-mail  at  wamsley.jerry@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  ""us" 
and  "our"  refer  to  EPA. 

Table  of  Contents. 

I.  The  State's  Submittal. 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule  revision? 

II.  Our  Prior  Proposed  Action,  Public 

Comments,  and  EPA  Response. 

III.  EPA's  Evaluation  and  Action. 

A.  How  is  EPA  evaluating  the  rule? 

B.  Does  the  rule  meet  the  evaluation 
criteria? 

C.  What  are  the  rule's  deficiencies? 

D.  EPA  recommendations  to  further 
improve  the  rule. 

E.  Proposed  action  and  public  comment. 

IV.  Statutory  and  Executive  Order  Reviews. 

I.  The  State's  Suboiittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  addressed  by  this 
proposal  with  the  dates  that  it  was 
adopted  by  the  SJVUAPCD  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 


SJVUAPCD 


Rule  No. 


4101 


Rule  title 


Adopted     1    SutKTiitted 


Visible  Emissions 


11/15/01 


12/06/01 


On  January  22,  2002,  EPA  found  this 
rule  submittal  met  the  completeness 
criteria  in  40  CFR  part  51  appendix  V. 

B.  Are  There  Other  Versions  of  the  Rule? 

Prior  to  the  SJVUAPCD's  formation, 
eight  county-wide  air  pollution  control 


districts  (APCDs)  in  San  Joaquin, 
Stanislaus,  Merced,  Madera,  Fresno, 
Kings,  Tulare,  and  Kern  counties 
regulated  air  pollution  in  California's 
San  Joaquin  Valley.  In  almost  all  cases, 
EPA  approved  and  incorporated  into  the 
Federal  SIP  versions  of  these  individual 


county  rules:  Rule  401 — Visible 
Emission,  Rule  402 — Exemptions,  and 
Rule  403 — Wet  Plumes.  Please  see  the 
Technical  Support  Document  (TSD)  for 
our  previous  rulemaking  proposal  .on 
Rule  4101  for  a  table  of  these  local  rule 
adoptions  and  SIP  approval  dates.  On 
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December  17, 1992,  SJVUAPCD  adopted 
Rule  4101  to  consolidate  and  supercede 
these  individual  county  VE  and  related 
rules. 

EPA  has  received  two  prior  versions 
of  Rule  4101.  SJVUAPCD  adopted  the 
first  version  on  December  17,  1992,  and 
CARB  submitted  the  rule  to  EPA  on 
September  28, 1994.  SJVUAPCD 
adopted  the  second  version  on  June  21, 
2001,  and  CARB  submitted  the  rule  to 
EPA  on  October  30,  2001.  However, 
EPA  has  not  acted  on  these  versions  of 
Rule  4101.  While  we  can  act  on  only  the 
most  recently  submitted  version  listed 
in  Table  1 ,  we  have  revietved  material 
provided  with  these  previous 
submittals. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revision? 

Visible  emission  rules  with  opacity 
standards  are  basic  components  of  air 
quality  regulatory  programs.  Rule  4101 
prohibits  air  pollution  that  results  in 
greater  than  20%  opacity.  The  TSD 
associated  with  our  prior  proposal  has 
more  information  about  Rule  4101  and 
the  county-level  rules  it  replaces. 

n.  Our  Previous  Proposed  Action, 
Public  Comments,  &  EPA  Responses 

On  June  10,  2002  (67  FR  39659),  EPA 
proposed  to  approve  Rule  4101  based  on 
an  initial  assessment  that  the  Rule 
improved  the  SIP  and  was  consistent 
with  relevant  CAA  requirements.  For 
the  reasons  discussed  below,  EPA  does 
not  intend  to  take  final  action  on  this 
proposal. 

Daring  the  comment  period  for  this 
proposed  approval,  we  received 
comments  from  Brent  Newell,  Center  on 
Race,  Poverty,  and  the  Environment,  on 
behalf  of  El  Coraite  para  el  Bienestar  de 
Earlimart  and  the  Association  of 
Irritated  Residents.  We  have 
siunmarized  these  comments  and 
provided  our  responses  below. 

Comment  #1 ;  EPA  did  not  determine 
whether>Rule  4101  implements  Best 
Available  Control  Measiu-es  (BACM),  as 
required  by  CAA  section  189(b)  for 
serious  PM-10  nonattainment  areas 
such  as  SJVUAPCD.  The  proposed  full 
approval  determines  that  the  rule 
provides  Reasonably  Available  Control 
Measiires  (RACM),  but  neither  mentions 
BACM,  nor  determines  that  a  20% 
opacity  threshold  fulfills  BACM. 

Response  #1;  EPA  concurs  that  BACM 
under  CAA  section  189(b)  as  well  as 
RACM  under  CAA  section  189(a)  must 
be  implemented  in  the  San  Joaquin 
Valley  PM-10  nonattainment  area.  EPA 
has  approved  general  20%  opacity  rules 
in  other  serious  PM-10  nonattainment 
areas,  and  does  not  believe  a  more 
stringent  general  limit  is  required  in 


Rule  4101  to  jneet  the  Act's  BACM 
requirement.  See,  for  example,  South 
Coast  Air  Qui  Jity  Management  District 
Rule  401,  Grt  at  Basin  Air  Pollution 
Control  Distr  ct  Rule  400.  Clark  County 
Air  Quality  Management  Board  Rule  26 
and  Washoe  County  District  Health 
Department  J  Ai  Quality  Management 
Division  Rub  040.005. 

Comment  i  2:  Section  4.4  of  Rule  4101 
exempts  agri«  lultural  sources  from  the 
20%  opacity  requirement.  On-field 
farming  opentions  accounted  for  111 
tons  per  day  i  )f  PM-10  emissions  in 
2000,  23%  of  the  air  basin's  total 
inventory.  B5  exempting  such 
significant  ei  lissions,  Rule  4101  meets 
neither  RACI 1,  nor  BACM  requirements. 

Response  1 2:  Twenty  percent  opacity 
is  reasonably  available  for  most  or  all 
common  indi  istrial  sources,  as  shown 
by  the  many  Districts  in  California  and 
many  states  a  cross  the  country  [e.g., 
Michigan  (se  t  Michigan  Administrative 
Code  Rule  33  6. 1301),  New  Mexico  (see 
New  Mexico  Administrative  Code  at 
Title  20-2-6  ),  Texas  (see  Texas 
Administrati  ^e  Code  at  Title  30,  Part  1- 
111.111),  am  Washington  (see 
Washington  ,  administrative  Code  at 
Title  173-401  ►-040)  that  apply  a  general 
20%  opacity  requirement.  It  may  be 
possible  to  d  smonstrate  that  higber, 
lower,  or  difl  erent  forms  of  opacity 
standards  arc  appropriate  RACM  and 
BACM  for  a  s  pecific  source. 
Nonetheless,  we  concur  with  the 
comment  tha  :  it  is  inappropriate  to 
exempt  broat  ly  the  entire  agricultural 
industry  froc  i  opacity  requirements 
without  an  analysis  of  what  types  of 
sources  are  a  fected  and  why  a  20% 
opacity  requ:  rement  is  inappropriate. 
For  example  internal  combustion 
engines  usee  by  public  utilities  euid 
excavation  ii  dustries  in  San  Joaquin  are 
subject  to  th<  20%  opacity  requirement, 
while  intern)  il  combustion  engines  used 
for  agricultui  al  irrigation  are  not. 

Comment  \3:  Section  4.11  exempts 
sources  subji  ct  to  or  specifically 
exempted  by  Regulation  VIII  from  Rule 
4101.  The  comment  references  concerns 
provided  pre  viously  about  agricultural 
exemptions  ;  n  Regulation  VIII. 

Response  i  '3;  We  believe  Rule  4101 
would  be  im  iroved  by  providing  an 
itemized  list  of  exempt  activities  in  the 
rule  instead  )f  the  ciuxent  general 
reference  to  Regulation  VIII.  However, 
we  do  not  ol  ject  to  the  overall  concept 
of  applying  lACM-level  opacity 
requirement ;  to  some  sources  via  Rule 
4101,  and  ot  ler  sources  via  Regulation 
VIII.  A  simil  u  structure  exists  for 
SJVUAPCD  lule  4661,  which 
establishes  j  eneral  requirements  for 
organic  solv  tnts,  but  exempts  those 


sources  regulated  by  industry-specific 
rules. 

III.  EPA's  Evaluation  and  Action 

A.  Howls  EPA  Evaluating  the  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  1 10(a)  of  the 
Act),  must  meet  appropriate 
requirements  for  nonattainment  areas 
(see  section  189),  and  must  not  relax 
existing  requirements  [see  sections 
110(1)  and  193).  The  SJVUAPCD 
regulates  a  serious  PM-10 
nonattainment  area  (see  40  CFR  part  81), 
so  Rule  4101  must  meet  both  CAA 
RACM  and  BACM  requirements. 

Guidance  and  policy  documents  that 
we  used  to  define  these  requirements 
include  the  following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  (November 
24,  1987). 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24, 1987  Federal  Register 
Notice,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988,  Federal  Register. 

3.  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,"  at  57  FR 
13540-13541,  April  16, 1992. 

4.  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,"  at  59  FR 
42008-42015,  August  16,  1994. 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

Consolidation  of  county-specific 
requirements  into  Rule  4101  clarifies  VE 
and  related  requirements  within  the  San 
Joaquin  nonattainment  area.  However, 
while  the  Rule  is  consistent,  in  part, 
with  the  relevant  federal  policy  and 
requirements,  there  are  rule  provisions 
which  do  not  meet  the  evaluation 
criteria. 

C.  What  Are  the  Rule's  Deficiencies? 

Certain  provisions  of  Rule  4101 
conflict  with  section  110  and  part  D  of 
the  Act  and  prevent  full  approval  of  the 
SIP  revision.  These  deficiencies  are 
discussed  below. 

1.  Section  4.4  is  inconsistent  with  the 
CAA  section  189  RACM  and  BACM 
requirements.  Its  general  exemption  for 
agricultural  soiut;es  should  be  either 
deleted  altogether,  or  significantly 
narrowed  in  scope  and  justified. 

2.  Section  4.10  references  California 
Health  and  Safety  Code  (HSC)  section 
41701.  This  reference  has  not  been 
submitted  to  EPA  for  incorporation  into 
the  applicable  SIP,  thus  it  undermines 
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the  clarity  and  enforceability  of  the  rule 
and  is  inconsistent  with  CAA  section 
110(a).  (i)  and  (1).  SJVUAPCD  should  do 
one  of  three  things,  remove  the 
exemption,  submit  the  referenced  HSC 
section,  or  insert  specific  text  from  the 
HSC  into  Rule  4101.  Note  that  EPA  has 
not  reviewed  the  substance  of  the  HSC. 

D.  EPA  Recommendations  To  Further 
Improve  the  Rule 

We  have  no  recommended  rule 
revisions  that  do  not  affect  EPA's 
current  action. 

E.  Proposed  Action  and  Public 
Comment 

For  the  reasons  described  in  section 
III  above  and  as  authorized  in  section 
lld(k)(3)  of  the  Act,  we  are  proposing  to 
disapprove  SJVUAPCD  Rule  4101.  If 
finalized,  this  action  would  retain  the 
existing  individual  county  rules  within 
the  SIP.  Unless  EPA  approves 
subsequent  SIP  revisions  correcting  the 
rule's  deficiencies  within  18  months, 
Sanctions  would  be  imposed  according 
to  CAA  section  179  and  40  CFR  52.30- 
32.  Our  final  disapproval  would  also 
trigger  the  PIP  requirement  under 
section  110(c). 

We  will  accept  comments  fi-om  the 
public  on  this  proposed  disapproval  for 
the  next  30  days. 

rV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Plaiming  and 
Review." 

B.  Paperwork  Reduction  Act 
This  rule  does  not  impose  an 

information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.) 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
disapprovals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements. 


Therefore,  because  the  Federal  SIP 
disapproval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the 
disapproval  action  proposed  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  disapprove  pre-existing 
requirements  Under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

E.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 


effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  prompts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  '         - 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  disapproves  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  pot 
apply  to  this  rule. 

F.  Executive  Order  13175,  Coordination 
with  Indian  Tribal  Governments 

Executive  Order  13175rentided 
'•Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  It  will  not 
have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
tribal  officials. 
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G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
applies  to  any  rule  that:  (1)  h 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an- 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

H.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  Is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA,' 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  September  8,  2003. 
Wayne  Nastri. 
Regional  Admtiistrator, 
[FR  Doc.  03-24  5 
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Approval  an^  Promulgation  of 
Jmplementatlon  Plans;  Arizona— 
Maricopa  Coiinty  Ozone,  PM-10  and 
CO  Nonattai^ment  Areas;  Approval  of 
Revisions  tojMaricopa  County  Area 
Cleaner  Burrfing  Gasoline  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA|. 

ACTION:  Notic  e  of  proposed  rulemaking. 


SUMMARY:  W(  propose  to  approve 
revisions  to  t  le  Arizona  Cleaner 
Burning  Gas(  line  (CBG)  program 
currently  apj  roved  in  the  State 
implementat  on  plan  (SIP).  Specifically, 
we  propose  t )  approve  revisions  that, 
among  other  :hanges,  replace  Arizona's 
interim  CBG  jrogram  with  a  permanent 
program,  am<  nd  the  wintertime  CBG 
program  to  li  nit  the  types  of  gasoline 
that  may  be  supplied,  and  remove  the 
minimum  oxygen  content  requirement 
for  summertime  gasoline. 
DATES:  Written  comments  on  this 
proposal  mu^t  be  submitted  to  EPA  at 
the  address  bjelow  by  October  29,  2003. 
ADDRESSES:  Comments  on  this  proposal 
should  be  mailed  or  e-mailed  to:  Wienke 
Tax,  Office  of  Air  Planning  (AIR-2), 
EPA  Region  !  i,  75  Hawthorne  Street,  San 
Francisco,  Ci  i  94105-3901.  Telephone 
(520)  622-1622.  or  tax.wienke@epa.gov. 
Comments  m  ay  also  be  submitted  via 
http://www.r  3gulations.gov.  We  prefer 
to  receive  coi  nments  electronically  if 
possible. 

A  copy  of  1  his  document,  the  EPA 
technical  suf  port  document  (TSD),'  and 
other  materis  1  relevant  to  this  proposed 
action  are  av  lilable  for  public 
inspection  at  EPA's  Region  9  office 
during  normal  business  hours.  Due  to 
increased  security,  please  call  24  hours 
ahead  of  you :  visit  so  that  we  can 
arrange  to  have  someone  meet  you. 

Environment  al  Protection  Agency, 
Region  9, 1  At  Division,  Air  Planning 
Office  (All  -2),  75  Hawthorne  Street, 
San  Franci  sco,  CA  94105-3901. 


lua 


'  See  "Techn 
Proposed  Rulemtl^ 
Implementation 
Gasoline  SIP  Re 


I  Support  Document,  Notice  of 
ing  on  Arizona  State 
Plan,  Arizona  Cleaner  Burning 
isions",  August  2003. 


A  copy  of  the  docket  is  also  available 
for  inspection  at  the  address  listed 
below: 

Arizona  Department  of  Environmental 
Quality  Library.  1110  West 
Washington  Street.  First  Floor, 
Phoenix,  Arizona  85007,  (602)  771- 
4335. 

Electronic  Availability 

This  document  and  the  TSD  are  also 
available  as  electronic  files  on  EPA's 
Region  9  Web  Page  at  http:// 
www.epa.gov/region09/air. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wienke  Tax.  Office  of  Air  Planning. 
(AIR-2).  EPA  Region  9.  75  Havt^horne 
Street,  San  Francisco,  CA  94105-3901. 
(520)  622-1622,  e-mail: 
tax.wienke@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we",  "us" 
and  "our"  refer  to  U.S.  EPA. 
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I.  Summary  of  Today's  Proposal 

We  propose  to  approve  revisions  to 
the  Arizona  CBG  program  that  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  and  the  State  legislature 
have  adopted  since  EPA  approval  of  the 
interim  CBG  program  in  1998.  ADEQ 
has  submitted  these  changes  to  EPA  for 
approval  into  the  SIP  in  four  separate 
SIP  submittals:  SIP  Revision,  Arizona 
Cleaner  Burning  Gasoline  Permanent 
Rules — Maricopa  County  Ozone 
Nonattainment  Area,  February  1999 
("CBG  Permanent  Rules"),  State 
Implementation  Plan  Revision  for  the 
Cleaner  Burning  Gasoline  Program  in 
the  Maricopa  Coimty  Ozone 
Nonattainment  Area,  March  2001 
("Summertime  Minimum  Oxygen 
Content  Removal"),  Arizona  Cleaner 
Burning  Gasoline  Rule  to  Revise  the 
State  Implementation  Plan  for  the 
Maricopa  County  Carbon  Monoxide, 
Ozone,  and  PMlO  Nonattainment  Areas, 
August  2001  ("CBG  Wintertime  Rules"), 
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and  Supplement  to  Cleaner  Burning 
Gasoline  Program  State  Implementation 
Plan  Revision,  September  2001 
("Technical  Supplement").^  EPA  is 
proposing  to  approve  the  current  CBG 
rule,  as  codified  in  Arizona 
Administrative  Code,  Title  20,  Chapter 
2,  Article  7,  on  March  31,  2001  and 
sections  49-541  (as  codified  on  August 
9,  2001).  41-2124  (D)  and  (K)  (as 
codified  on  April  28,  2000),  41-2123  (as 
codified  on  August  6,  1999),  41- 
2113(B)(4)  (as  codified  on  August  21. 
1998),  41-2115  (as  codified  on  July  18. 
2000).  and  41-2066(A)(2)  (as  codified 
on  April  20,  2001)  of  the  Arizona 
Revised  Statutes.  The  key  changes  from 
the  interim  CBG  program  approved  into 
the  SIP  in  1998  are  described  in  the 
following  section. 

This  preamble  describes  our  proposed 
actions  on  the  Arizona  CBG  gasoline 
program  and  provides  a  summary  of  our 
evaluation  of  the  program.  Our  detailed 
evaluation  of  the  program  can  be  found 
in  the  TSD  that  accompanies  this 
proposal. 

II.  Background  to  Today's  Proposal 

A.  Air  Quality  in  the  Maricopa  County 
Area 

The  Arizona  CBG  program,  as 
currently  approved  in  the  SIP,  applies 
in  Maricopa  County.  As  revised,  the 
program  will  apply  in  Maricopa  County 
and  portions  of  Yavapai  and  Pinal 
counties  that  are  part  of  "Area  A"  as 
defined  in  Arizona  Revised  Statutes 
(ARS)  §49-541.  which  generally 
represents  the  nonattainment  area  in 
and  around  Maricopa  County. »  The 
Maricopa  County  nonattainment  area  is 
located  in  the  eastern  portion  of 
Maricopa  County  and  encompasses  the 
cities  of  Phoenix.  Mesa,  Scottsdale, 
Tempe.  Chandler.  Glendale,  and  17 
other  jurisdictions  and  considerable 
unincorporated  County  lands.  The  area 
is  home  to  approximately  3  million 
people. 

The  area  violated  both  the  annual  and 
24-hour  PM-10  standards  as  well  as  the 
one-hour  ozone  and  8-hour  CO 
standard.  In  1990,  the  area  was 
classified  a  moderate  nonattainment 
area  for  ozone.  CO.  and  PM-10.  In  1996. 
because  of  continuing  violations  of  both 
PM-10  standards,  the  eirea  was 
reclassified  to  serious  for  PM-10  and 
required  to  submit  a  serious  area  plan 
by  December  10.  1997  showing 


2  In  accordance  with  section  110(k)(l)(B).  these 
SIP  submittals  were  deemed  complete  by  operation 
of  law  six  months  after  submittal. 

^  As  further  explained  herein,  the  nonattainment 
areas  vary  slightly  according  to  the  specific 
nonattainment  pollutant.  This  notice  generally 
refers  to  all  of  these  Sreas  collectivelv  as  the 
5  Maricopa  County  area  or  nonattainment  area. 


attainment  no  later  than  December  31, 
2001.  The  moderate  area  ozone 
attainment  deadline  was  November  15, 
1996.  On  November  6,  1997.  the  area 
was  reclassified  to  serious  for  ozone 
effective  December  8.  1997  with  an 
attainment  deadline  of  no  later  than 
November  15,  1999.  Due  to  continuing 
exceedances  of  the  CO  standard,  the 
Maricopa  County  area  was  redesignated 
as  serious  for  CO  effective  August  28. 
1996.  The  nonattainment  areas  for' 
ozone  and  CO  are  the  same,  and  are 
slightly  smaller  than  the  PM-10 
nonattainment  area. 

B.  What  Is  "Cleaner Burning  Gasoline"? 

The  State  CBG  fuel  program 
establishes  limits  on  the  properties  and 
emission  standards  for  gasoline  sold  in 
portions  of  the  State  in  and  around 
Maricopa  County.  These  standards  help 
reduce  emissions  of  volatile  organic 
compounds  (VOCs),  Qxides  of  nitrogen 
(NOx),  carbon  monoxide  (CO)  and 
particulate  matter  (PM). 

ADEQ  first  adopted  interim  CBG 
regulations  on  September  12,  1997.  The 
regulations  were  adopted  as  interim 
measures,  in  accordance  with  State 
legislation  (HB  2307),  as  a  quick  means 
to  replace  federal  reformulated  gasoline 
(RFG),  which  had  been  in  effect  in  the 
Maricopa  County  ozone  nonattainment 
area  during  the  summer  of  1997. 

The  interim  CBG  regulations  specified 
three  types  of  gasoline  which  roughly 
corresponded  to  Phase  I  federal  RFG 
("CBG  Type  3").  Phase  2  California  Air 
Resources  Board  (GARB)  RFG  ("CBG 
Type  2")  and  Phase  II  federal  RFG 
("CBG  Type  1").  For  1998.  gasoline 
suppliers  to  the  covered  area  had  the 
option  of  meeting  the  requirements  for 
either  CBG  Type  2  or  Type  3.  For  1999 
and  beyond,  suppliers  were  required  to 
provide  CBG  Type  1  or  Type  2.  The 
interim  regulations  include  year-round 
limits  on  sulfur,  aromatics,  olefins,  and 
distillation  properties,  and  seasonal 
limits  on  Reid  vapor  pressure  (RVP). 
oxygen  content,  and  VOC  and  NOx 
performance.  The  area  covered  by  the 
interim  Tule  is  ail  of  Maricopa  County. 

ADEQ  submitted  the  interim  CBG  rule 
for  approval  as  a  revision  to  the  ozone 
plan  for  the  Maricopa  County  ozone 
nonattainment  area  on  September  12. 
1997.  and  as  a  revision  to  the  State  PM- 
10  plan  on  January  21,  1998.  EPA 
approved  the  interim  CBG  rule  SIP 
revisions  on  February  10, 1998  (63  FR 
6653).  In  accordance  with  section 
211(c)(4)(C)  of  the  Act,  EPA  found  that 
the  fuel  controls  were  necessary  for  the 
Phoenix- area  to  attain  the  PM-10  and 
ozone  national  ambient  air  quality 
standards  (NAAQS).  Id.  at  6656. 


C.  Description  of  Arizona's  Changes  to 
the  CBG  Program 

Since  1997,  ADEQ  has  adopted 
several  amendments  to  its  CBG  rule  in 
order  to  make  it  a  permanent  rule  and 
to  reflect  changes  made  by  the  State 
legislature  to  the  fuel  provisions  of  the 
ARS.  Most  of  these  changes  involve  the 
removal  of  SIP-approved  requirements 
and  options.  The  "CBG  Permanent 
Rules"  include  the  following  key 
changes  from  the  interim  rules  currently 
approved  in  the  SIP: 

•  The  standards  for  CBG  Type  3. 
which  was  only  available  as  an  option 
in  1998,  have  been  removed  along  with 
references  to  this  fuel  option."* 

•  Summertime  minimum  oxygen 
content  standards  fpr  Type  1  gasoline 
have  been  removed  by  specifying  a 
0.0%  minimum  oxygen  content  for 
April  1  through  November  1  in  Table  1 
of  the  rule.^ 

•  The  option  of  supplying  CBG  Type 
1  during  the  winter  fuel  season 
(November  2  through  March  31)  was 
removed  by  including  wintertime  fuel 
specifications  that  limit  suppliers  to 
CBG  Type  2  beginning  in  2000.  With 
this  change,  requirements  for 
wintertime  NOx  surveys  were  removed 
because  CBG  Type  2  (GARB  Phase  2 
RFG)  does  not  include  a  NOx 
performance  standard. 

•  The  option  to  provide  non-ethanol 
oxygenated  fuel  durjng  the  winter  has 
been  removed  by  amending  the 
wintertime  oxygen  content  provisions  to 
require  fuel  containing  10%  ethanol. 
unless  the  use  of  a  non-ethanol 
oxygenate  is  approved  bv  the  Director  of 
ADEQ.f 

•  NOx  performance  standards  for 
CBG  Type  1  and  summer  survey 
requirements  were  amended  to  conform 
with  changes  made  by  EPA  to  "the 


■•This  change  was  included  in  ADEQ's  February 
1999  "CBG  Permanent  Rules"  submittal  and  reflects 
changes  to  the  Arizona  Revised  Statutes  bv  HB 
2307. 

^  .^dditionalh/.  the  third  footnote  to  Table  2  of  the 
interim  rule  was  removed.  This  footnote  had 
provided  that  CBC  Type  2  produced  in  accordance 
with  the  non-averaging  option  must  comply  with  a 
per  gallon  minimum  oxygen  content  requirement  of 
1.8%  by  weight  from  April  1  through  October  31. 
For  additional  information,  see  .ADEQ's  March  2001 
"Summertime  Minimum  Oxygen  Content  Removal" 
submittal.  These  changes  reflect  amendments  to  the 
Arizona  Revised  Statutes  bv  SB  1504. 

'■This  change  was  also  included  in  ADEQ's 
.\ugust  2001  "CBG  Wintertime  Rules"  submittal 
implementing  changes  to  the  .\rizona  Revised 
Statutes  by  HB  2347.  Should  ADEQ  waive  the  10 
percent  ethanol  requirement,  the  regulations  require 
a  minimum  oxygen  content  of  2.7  perc:ent  by  weight 
for  non-ethanol  blends.  Arizona  Administrative 
Code  (AAC)  R20-2-751(A)(7)(al(i).  Thus  winter  fuel 
will  continue  to  contain  oxygen  in  the  range  of  2.7 
to  3.5  percent  by  weight.  See  letter  from  Nanc\' 
Wrona.  ADEQ  and  |.  Art  Macias.  ADVVM.  to  lack 
Broadbent.  EPA,  August  12.  2003. 
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federal  RFG  regulations  in  December 
1997  (62  FR  681 96).  7 

•  The  area  subject  to  the  program  was 
redefined  to  include  all  of  Maricopa 
County  as  well  as  some  western 
portioas  of  Pinal  Coimty  and  a  small 
part  of  southern  Yavapai  County." 

m.  CAA  Requirements  for  SIP 
Approval  of  State  Fuel  Measures 

In  determining  the  approvability  of 
any  SIP  revision,  we  must  evaluate  the 
proposed  revision  for  consistency  with 
the  requirements  of  the  CAA  and  EPA 
regulations,  as  foimd  in  CAA  section 
110  and  Title  I,  Part  D  and  40  CFR  Part 
51  (Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  Section 
110(a)(2)  contains  the  general 
requirements  for  SIPs  [e.g.,  enforceable 
emissions  limits,"  ambient  monitoring, 
permitting  of  new  sources,  adequate 
funding). ' 

Of  particular  relevance  for  today's 
action,  where  EPA  is  considering 
revisions  to  requirements  currently 
approved  into  the  SIP,  is  the 
requirement  of  section  110(1).  Section 
110(1)  allows  revisions  to  a  SIP  as  long 
as  the  revisions  do  not  interfere  with 
any  applicable  requirement  of  the  Act, 
including>requirements  concerning 
attainment  and  reasonable  further 
progress.  Thus,  revisions  to  SIPs  must 
meet  the  general  requirements 
applicable  to  all  SIPs  including: 
reasonable  notice  and  public  hearing; 
necessary  assurances  that  the 
implementing  agencies  have  adequate 
personnel,  funding,  and  authority  under 
section  110(a)(2)(E)Ci)  and  40  CFR 
51.280;  and  a  description  of 
enforcement  methods  as  required  by  40 
CFR  51.111.  In  addition,  EPA  will 
consider  the  effect  of  these  proposed  SIP 
revisions  on  the  ability  of  the  State  to 
attain  the  NAAQS  and  demonstrate 
reasonable  further  progress. 

For  SIP  revisions  addressing  certain 
fuel  measures,  an  additional  statutory 
requirement  may  apply.  CAA  section 
211(c)(4)(A)  generally  prohibits  state 
regulation  of  a  motor  vehicle  fuel 
characteristic  or  component  for  which 


EPA  has  adoi 
prohibition 
unless  the  stj 
the  federal  ci 
however,  proj 
preemption  il 
requirements  I 


;ed  a  control  or 
der  section  211(c)(1), 
;e  control  is  identical  to 
trol.  Section  211(c)(4)(C), 
ides  cm  exception  to  this 
EPA  approves  the  state 
in  a  SIP. 


'See  ADEQ's  August  2001  "CBG  Wintertime 
Rules"  submittal. 

*The  definition  of  the  covered  area  has  been 
changed  in  several  statutory  and  regulatory 
revisions.  The  final  definition  submitted  for  EPA 
approval  is  described  in  ADEQ's  August  2001  "CBG 
Wintertime  Rules"  submittal  and  reflects  statutory 
changes  made  by  HE  2189. 

^  Approvable  regulations  must  include  clear 
indications  of  what  constitutes  a  violation,  who  is 
liable,  and  what  defenses  are  available.  In  addition, 
penalties  must  be  large  enough  to  both  ensure  that 
any  economic  benefit  due  to  noncompliance  would 
be  limited  and  include  an  additional  penalty  for 
deterrence. 


IV.  The  CBG  Program's  Compliance 
With  CAA  SI '  Approval  Requirements 

The  follow:  ng  sections  present  a 
condensed  di  scussion  of  our  evaluation 
of  the  Arizoni  i  CBG  program's 
compliance  v  ith  applicable  CAA 
requirements  for  fuels  programs.  Our 
complete  eva  uation  is  found  in  the  TSD 
for  this  propo  sal.  We  encourage  anyone 
wishing  to  co  nment  on  this  proposal  to 
review  the  TS  D  along  with  today's 
Federal  Regii  ler  notice.  A  copy  of  the 
TSD  can  be  d  )wnloaded  from  oui  Web 
site  or  obtaini  d  by  calling  or  writing  the 
contact  perso  i  listed  above. 

A.  General  SI  '  Requirements 

Reasonable  Notice  and  Public 
Hearing.  Sect  ons  110(a)(2)  and  110(1) 
require  that  S  P  measures  be  adopted  by 
the  State  aftei  reasonable  notice  and 
public  hearin ;.  The  revisions  to  the  CBG 
rule  containe  1  in  the  various  State  SIP 
submittals  all  followed  reasonable 
notice  and  a  |  ublic  hearing.  A  public  ^ 
hearing  for  th  3  "CBG  Permanent  Rules" 
was  held  on  I  December  11,  1997.  A 
public  hearin ;  for  the  "CBG  Wintertime 
Rules"  was  h  dd  on  June  8,  1999.  A 
public  hearin  5  for  the  "Summertime 
Minimum  Ox  ygen  Content  Removal" 
submittal  wai  held  on  November  20, 
2000. 

Enforceabh '  Emission  Limits  and 
Program  for  I  nforcement.  Section 
11 0(a)(2)(A)  a  nd  (C)  require  that 
measures  ado  pted  into  the  SIP  be 
enforceable  a  id  that  the  State  have  a 
program  for  e  iforcing  the  measures.  In 
addition,  section  110(a)(2)(E)  requires 
that  the  State  provide  necessary 
assurances  that  it  has  adequate 
personnel,  fu  iding,  and  authority  to 
implement  th  b  rules.  The  CBG  rules,  as 
revised,  conti  in  an  extensive 
description  o  the  standards  and  what 
would  consti  ute  a  violation, 
recordkeepin  5  and  reporting 
requirements  the  enforcement  methods . 
to  be  used,  ai  d  the  fines  to  be  imposed 
for  noncomp  iance. 

For  the  mo  !t  part,  the  enforcement 
provisions  of  the  revised  CBG  rule  are 
the  same  as  t  le  interim  rule.  The  most 
notable  chan  ;e  is  the  deletion  the 
requirement  or  wintertime  NOx  surveys 
and  the  incre  ise  of  summertime  NOx 
and  VOC  sur  'eys.  The  State  deleted  the 
wintertime  N  Dx  survey  requirement 
because,  aftei  November  15,  2000,  only 
CBG  Type  2  ( similar  to  CARB  Phase  2 


RFG)  could  be  sold  in  the  Maricopa 
County  nonattainment  area  in  the 
wintertime,  and  there  are  no  NOx 
performance  standards  for  this  gasoline. 
Consistent  with  EPA's  December  31, 
1997  final  revisions  to  the  federal  RFG 
program  (62  F^  68196),  however,  the 
revised  rules  increase  the  number  of 
gasoline  quality  surveys  during  the 
summer  wherever  CBG  is  sold.  We 
conclude  that  the  CBG  program 
continues  to  be  enforceable  with  these 
revisions. 

The  February  1999  "CBG  Permanent 
Rules"  submittal  contains  assurances 
that  ADEQ  and  the  Arizona  Department 
of  Weights  and  Measures  (ADWM)  have 
adequate  personnel,  funding,  and 
authority  to  implement  the  rules.  These 
assurances  have  not  changed  with  the 
subsequent  submittals.  We  have 
concluded  that  the  provisions  contained 
in  the  revised  CBG  rules  confer  on  the 
State  the  requisite  authority  to  enforce 
compliance. 

B.  Section  110(1):  Interference  With 
Attainment  or  Reasonable  Further 
Progress 

Section  110(1)  prohibits  EPA  from 
approving  a  SIP  revision  if  the  revision 
would  interfere  with  any  applicable 
requirement  of  the  Act  includi  % 
requirements  concerning  attainment  and 
reasonable  further  progress  (RFP).  In 
applying  section  110(1)  to  a  particular 
SIP  revision,  we  need  not  focus  solely 
on  the  SIP  revision's  impact  on 
emissions;  rather,  we  may  look  at 
whether  the  entire  SIP  still  provides  for 
expeditious  attainment  of  the  NAAQS. 
We  believe  Arizona's  CBG  program,  as 
modified,  will  continue  to  reduce 
ozone,  PM-10  and  wintertime  CO 
concentrations,  and,  along  with  the 
other  SIP  measures,  will  be  consistent 
with  the  Maricopa  County  area's 
continued  or  planned  attainment  of  the 
ozone,  PM-10  and  CO  NAAQS. 

Ozone.  In  April  2001,  EPA 
determined  that  the  Phoenix  area  had 
attained  the  1-hour  ozone  standard  by 
its  statutory  deadline  of  November  15, 
1999.  See  66  FR  29230  (May  30,  2001). 
The  area  has  continued  in  attainment 
since  1999  with  no  recorded 
exceedances  of  the  1-hour  ozone 
standard  and'an  overall  downward 
trend  in  ozone  levels.  See  Letter  from 
Nancy  Wrona,  ADEQ,  to  Colleen 
McKaughan,  EPA,  June  12,  2002. 

Because  the  area  attained  the  ozone 
NAAQS,  Arizona  was  not  required  to 
submit  a  serious  area  attainment 
demonstration;!"  therefore,  there  is  no 


'"See  Memorandum,  John  S.  .Seitz.  Director. 
OAQPS.  EPA,  to  Regional  Air  Directors. 
"Reasonable  Further  Progress,  Attainment 
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plan  against  which  to  judge  whether  the 
proposed  revisions  are  consistent  with 
the  area's  formal  plan  to  attain  the 
standard  by  its  applicable  statutory 
deadline.  However,  because  the  area  has 
attained  the  ozone  standard  in  1999 — 
and  has  continued  to  achieve 
attainment — under  the  interim  CBG 
program,  we  can  compare  the  revised 
CBG  program  to  the  interim  CBG 
program  for  the  purposes  of  our  analysis 
under  section  110(1)." 

For  purposes  of  ozone  attainment,  the 
most  substantial  change  to  the  CBG 
program  in  these  proposed  revisions  is 
the  removal  of  the  two  percent 
minimum  oxygen  requirement  for 
summertime  CBG.  This  change, 
however,  is  not  a  relaxation  in  the  SIP 
because  the  SIP-approved  regulations 
already  allowed  the  use  of  non- 
oxygenated  CBG  (CBG  Type  2  produced 
under  the  averaging  option)  during  the 
summer  control  period.  Thus,  the  fuel 
options  allowed  under  the  revised  State 
rules  will  be  no  less  stringent  than  those 
allowed  under  the  current  SIP. 

While  we  find  on  the  face  of  the 
regulations  that  section  110(1)  is 
satisfied  and  there  will  be  no  relaxation 
in  the  SIP,  we  have  worked  with  ADEQ 
to  assess  the  changes  in  emissions  and 
ozone  concentrations  likely  to  occur  as 
a  result  of  these  changes  to  the  CBG 
program.  Arizona's  technical  analysis 
supporting  the  March  2001 
"Summertime  Minimum  Oxygen 
Content  Removal"  submittal  indicated 
that  the  removal  of  the  minimum 
oxygen  content  requirement  could  result 
in  increases  in  VOC  and  CO  emissions 
and  a  decrease  in  NOx  emissions  as 
compared  to  the  emissions  from 
gasoline  provided  to  the  area  during  the 
period  of  1997  to  1999  (the  period  in 
which  the  area  first  attained  the  ozone 
NAAQS).  These  changes  in  emissions 
are  not  likely  to  interfere  with 
requirements  for  attainment  because  the 
projected  emissions  changes  are 
relatively  small,  and  Phoenix  has  had  a 
general  downward  trend  in  ambient 
ozone  concentrations  from  1996  to  2002, 
allowing  a  buffer  for  small  changes  in 
emissions  without  necessarily 
jeopardizing  attainment. 

To  confirm  this  conclusion,  we 
reevaluated  ADEQ's  emissions  modeling 
and  used  these  results  to  assess  the 
impact  these  emission  changes  may 
have  on  ambient  ozone  concentrations. 


Our  modeling  generated  speciated 
emissions  estimates  likely  to  result  from 
the  changes  to  the  CBG  requirements. 
We  provided  these  speciated  emissions 
estimates  to  the  State  and  the  State 
performed  modeling  using  the  Urban 
Airshed  Model  (UAM).  The  modeling 
predicted  a  four  percent  reduction  in 
peak  ozone  for  the  types  of  non- 
oxygenated  gasoline  likely  to  be 
supplied  to  the  area  under  the  revised 
rules.  The  modification  to  Arizona's 
summertime  gasoline  program, 
therefore,  will  not  interfere  with 
requirements  related  to  attainment  and 
maintenance  of  the  ozone  NAAQS  in 
the  Maricopa  County  area.'^ 

In  2001,  we  determined  the  area  had 
attained  the  1-hour  ozone  standard  and 
therefore  the  RFP  requirements  of 
182(c)(2)(B)  for  serious  ozone 
nonattainment  areas  no  longer  applied 
to  the  Maricopa  County  area.  66  FR 
29230  (May  30,  200J[).  As  a  resuh,  there 
is  no  continuing  obligation  for  the  State 
to  show  further  VOC  i'eductions.  The 
revisions  therefore  do  not  need  to  be 
evaluated  against  these  RFP 
requirements  to  satisfy  section  110(1)." 

Carbon  monoxide.  For  CO  attainment, 
we  propose  to  conclude  that  the 
revisions  to  the  CBG  program  are 
consistent  with  the  area's  plan  for 
attainment.  In  March,  2001,  Arizona 
submitted  a  revised  serious 
nonattainment  area  CO  plan  for  the 
Phoenix  area.  This  plan  relied  in  part  on 
the  CBG  program  beting  proposed  for 
approval  today  to  demonstrate  both 
progress  toward  and  attainment  of  the 
CO  standard  in  the  area.  See  Revised 
MAG  1999  Serious  Area  Carbon 
Monoxide  Plan  for  the  Maricopa  County 
Nonattainment  Area,  Maricopa 
Association  of  Governments,  March 
2001,  Chapter  9.'^  Therefore,  these 
revisions  to  the  CBG  program  are 
consistent  with  and  support  the 
development  of  the  Phoenix  area's  plan 


Denionstrations.  and  Related  Requirements  for 
Ozohe  Nonattainment  Areas  Meeting  the  Ozone 
National  Ambient  Air  Quality  Standard,"  May  10, 
1995. 

'^  See  Hall  V.  EPA.  273  F.3d  1146.  1160n.ll  (9th 
Cir.  2001)  (noting  "no  relaxation"  test  would 
"clearly  be  appropriate  in  areas  that  achieved 
attainment  under  preexisting  rules"). 


'-These  reductions  in  peak  1 -hour  ozone 
concentrations  should  also  ensure  the  hiel  changes 
will  not  interfere  with  achievement  of  the  8-hour 
ozone  NAAQS. 

■     '■■>  We  need  not  resolve  whether  1 10(1)  requires 
EPA  to  evaluate  the  consistency  of  SIP  revisions 
with  past  RFP  demonstrations  once  EPA  finds  the 
area  has  attained  the  ozone  NAAQS  because,  since 
adoption  of  the  1999  15  percent  Rate  of  Progress 
Plan  (ROP),  additional  VOC  controls  have  become 
effective  in  the  Maricopa  County  area  to  offset  any 
potential  changes  in  VOC  emissions  resulting  from 
the  proposed  revisions.  For  additional  discussion, 
please  refer  to  the  TSD. 

'■•ADEQ  estimates  that  the  revisions  to  the 
wiritertime  program  will  provide  a  further 
reduction  in  total  CO  emissions  of  around  33  metric 
tons  per  day  over  those  achieved  by  the  program 
as  implemented  prior  to  1999.  See  ■Wintertime 
CBG"  Submittal,  Enclosure  3. 


for  meeting  the  Act's  attainment  and 
RFP  requirements. 

Particulate  Matter.  As  with  CO.  the 
proposed  revisions  are  consistent  with 
the  area's  plan  for  attaining  the  NAAQS 
and  satisfying  RFP.  EPA  approved  the 
Maricopa  County  PM-10  Serious  Area 
Plan  on  July  25,  2002.  67  FR  48718.  The 
area's  PM-10  plan  includes  CBG  as  an 
on-road  mobile  source  control  measure 
to  meet  Best  Available  Control  Measure 
(BACM)  and  Most  Stringent  Measure 
(MSM)  requirements.  The  plan  reflects 
the  statutory  revisions  to  the  interim 
CBG  program  being  proposed  in  today's 
action.  See,  e.g.,  EPA,  Technical 
Support  Document  for  Approval  of  the 
Serious  Area  PM-10  State 
Implementation  Plan,  at  122-23  (Jan.  14. 
2002). 15  Because  the  revisions  to  the 
interim  CBG  program  are  assumed  in 
the  demonstration  of  attainment  and 
RFP  for  PM-10,  we  conclude  the 
proposed  revisions  satisfy  the  , 

requirements  of  110(l).i6 

C.  Findings  Under  Section  211(c)(4) 

In  our  approval  of  the  CBG  interim 
rule  and  Arizona's  211(c)(4)(C)  waiver 
request  (63  FR  6653  (Feb.  10,  1998)),  we 
approved  CBG  Types  2  and  3  for  1998 
and  CBG  Types  1  and  2  for  1999  and 
beyond,  finding  these  fuel  requirements 
necessary  to  achieve  the  NAAQS  in  the 
Maricopa  County  area.  The  proposed 
revisions  to  the  CBG  rule  would  not  add 
new  fuel  requirements  to  the  SIP.  The 
revisions  remove  currently  SIP- 
approved  requirements  and  compliance 
options.  We  do  not  read  section 
211(c)(4)(A)  of  the  Act  to  prevent  States 
from  making  changes  to  SIP-approved 
fuel  programs  where  these  changes 
would  not  have  changed  EPA's  original 
assessment  of  the  necessity  of  the  State 
fuel  controls.  Because  we  find  Arizona's 
changes  to  the  CBG  program  are 
therefore  within  the  scope  of  the 
previous  finding,  we  conclude  that  a 
new  finding  under  211(c)(4)(C)  is  not 
required  by  the  Act. 


'■*  We  note  that  the  1998  approval  of  the  interim 
Arizona  CBG  program  claimed  PM-10  reductions   ' 
from  the  program's  NOx  perfonnan<:e  standard  (63 
FR  6653)  and  the  proposed  revisions  do  not  change 
these  NOx  performance  standards.  ADEQ  claims 
additional  PM-10  emission  reductions  will  be 
achieved  by  the  proposed  revisions  to  the 
wintertime  oxygen  content  requirement.  In  the 
Background  Information  Document  supporting 
ADEQs  August  2001  "CBCWintertime  Rule" 
submittal.  .'VDEQ  claims  the  change  to  a  3.5  percent 
oxygen  content  requffement  will  reduce  PM-10 
emissions  by  2.1  metric  tons  per  day. 

'"With  respect  to  PM2.5.  EPA  AIRS  data 
indicates  that  the  Phoenix  area  has  not  violated  the 
24-hour  or  annual  PM2.5  NAAQS  through  2002. 
and  is  not  expected  to  be  nonattainment  for  PM2.5. . 
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VI.  Summary  Statement  About 
proposed  Approval 

We  have  evaluated  the  submitted  SIP 
revisions  and  have  determined  that  they 
are  consistent  with  the  CAA  and  EPA 
regulations.  Therefore,  we  are  proposing 
to  approve  the  Arizona  CBG  program    , 
into  the  Arizona  SIP  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  Part 
D  to  address  ozone,  CO  and  PM-10 
nonattainment  in  the  Maricopa  County 
area. 

Specifically,  we  proposie  to  approve 
the  following  elements  of  the  CBG 
program:  AAC  R20-2-701.  R20-2-716, 
R20-2-750  through  762,  and  Title  20, 
Chap.  2,  Art.  7,  Tables  1  and  2  (Mar.  31, 
2001);  and     RS  §§49-541  (as  codified 
on  August  9,  2001),  41-2124(D)  and  (K) 
(as  codified  on  April  28,  2000),  41-2123 
(as  codified  on  August  6, 1999),  41- 
2113(B)(4)  (as  codified  on  August  21, 
1998),  41-2115  (as  codified  on  July  18, 
2000),  and  41-2066(A)(2)  (as  codified 
on  April  20,  2001). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent    t  any  future 
implementation  plan.  Ea^^n  request  for 
revision  to  a  state  implementation  plan 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

V.  Statutory  and  Executive  Order 
Review 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  OMB  must 
approve  all  "collections  of  information" 
by  EPA.  The  Act  defines  'collection  of 
information"  as  a  requirement  for 
"answers  to  *  *  *  identical  reporting  or 
recordkeeping  requirements  imposed  on 
ten  or  more  persons  *  *   *"  44  U.S.C. 
3502(3)(A).  Because  the  proposed  action 
does  not  involve  information  collection 
by  EPA,  the  Paperwork  Reduction  Act 
does  not  apply. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entitle  >  include  smajl  businesses, 
small  not-for  profit  enterprises,  and 
small  govern  nental  jurisdictions. 

This  rule  v  'ill  not  nave  a  significant 
impact  on  a  i  ubstantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  a  ad  subchapter  I,  part  D  of 
the  Clean  Ail  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirement!  that  the  State  is  already 
imposing.  Tl  erefore,  because  the 
Federal  SIP  a  pproval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  n  it  have  a  significant 
economic  im  pact  on  a  substantial 
number  of  si  lall  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-Stat«  relationship  under  the 
Clean  Air  Ac  t,  preparation  of  flexibility 
analysis  wou  Id  constitute  Federal 
inquiry  into  he  economic 
reasonablene  ss  of  state  action.  The 
Clean  Air  Ac  I  forbids  EPA  to  base  its 
actions  cono  sming  SIPs  on  such 
grounds.  Un,  on  Electric  Co.,  v.  U.S. 
EPA,  427  U.Jl  246.  255-66  (1976);  42 
U.S.C.  7410(i  0(2). 

D.  Unfundec  Mandates  Reform  Act 

Under  seel  ion  202  of  the  Unfunded 
Mandates  Re  Form  Act  of  1995 
("Unfunded  Vlandates  Act"),  signed 
into  law  on  1  larch  22, 1995,  EPA  must 
prepare  a  bu  igetary  impact  statement  to 
ny  proposed  or  final  rule 
a  Federal  mandate  that 
may  result  id  estimated  costs  to  State, 
local,  or  tribi  il  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  mv  st  select  the  most  cost- 
effective  anc  least  burdensome 
alternative  i  lat  achieves  the  objectives 
of  the  rule  ai  id  is  consistent  with 
statutory  reaiirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  ar  d  advising  any  small 
government!  that  may  be  significantly 
or  uniquely  mpacted  by  the  rule. 

EPA  nas  d3termined  that  the  approval 
action  propc  sed  does  not  include  a 
Federal  man  date  that  may  result  in 
estimated  casts  of  $100  million  or  more 
to  either  Sta  e,  local,  or  tribal 
government!  in  the  aggregate,  or  to  the 
private  sectcr.  This  Federal  action 
proposes  to  i  ipprove  pre-existing 
requirement  >  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  Dr  tribal  governments,  or  to 
the  private  s  ector,  result  from  this 
action. 


accompany 
that  includej 


E.  Executive 

Federalisi  i 
1999)  revok(  is 


Order  13132.  Federalism 

(64  FR  43255,  August  10, 
and  replaces  Executive 


Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officiaJs  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  While  state  fuel  controls  are 
preempted  in  certain  circumstances, 
these  issues  are  not  raised  by  this 
proposed  SIP  revision.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

F.  Executive  Order  131 75,  Coordination 
Witt  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implication'    as  specified 
in  Executive  Order  13175.  u  will  not  > 
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have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
tribal  officials. 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
de'.jrmined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

H.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  regulations,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  4.  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  9. ' 
[FR  Doc.  03-24557  Filed  9-26-03:  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  432 
[FRL-7565-2] 
RiN  2040-AD56 

Extension  of  Comment  Period  on  the 
Notice  of  Data  Availability  for  the 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards 
for  the  Meat  and  Poultry  Products 
Point  Source  Category 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  August  13,  2003,  EPA 
published  a  Notice  of  Data  Availability 
for  the  proposed  effluent  limitations 
guidelines  and  standards  for  the  meat 
and  poultry  products  (MPP)  point 
source  category  (68  FR  48472).  The 
notice  presented  a  summary  of  new  data 
and  described  how  EPA  might  use  the 
data  to  develop  final  MPP  regulations. 
This  action  extends  the  comment  period 
for  the  Notice  of  Data  Availability  to 
October  14,  2003. 

DATES:  Comments  on  the  Notice  of  Data 
Availability  will  be  accepted  through 
October  14,  2003.  Comments  provided 
electronically  will  be  considered  timely 
if  they  are  submitted  by  11:59  p.m. 
Eastern  Time  on  October  14,  2003. 
ADDRESSES:  Public  comments  regarding 
this  document  should  be  mailed  to 
Water  Docket,  U.S.  Environmental 
Protection  Agency,  Mailcode  4101T, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OW-2002-0014,  or 
submitted  electronically  at  http:// 
vvTvw.  epa  .gov/edocket. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  Ms. 
Samantha  Lewis  at  (202)  566-1058  or  at 
the  following  e-mail  address: 
lewis.samantha@epa.gov  or  Ms.  Shari 
Barash  at  (202)  566-0996  or  at  the 
following  e-mail  address: 
barash.shari@epa.gov. 


SUPPLEMENTARY  INFORMATION:  In 

February  2002.  EPA  proposed  effluent 
limitations  guidelines  and  standards  for 
wastewater  discharges  from  meat  and 
poultry  processing  facilities  (67  FR 
8582,  February  25,  2002).  The  proposed 
regulation  included  revised  effluent 
standards  for  wastewater  discharges 
associated  with  the  operation  of  new 
and  existing  meat  processing  and 
independent  rendering  facilities,  and 
also  proposed  new  effluent  limitations 
for  poultrv  slaughtering  and  poultry 
further  processing  facilities.  In  the 
proposed,  EPA  specifically  solicited 
comment  on  20  issues.  EPA  received 
comments  on  these  and  other  issues 
from  various  stakeholders,  including 
State  and  local  regulatory  authorities, 
environmental  groups,  individual 
industrial  faciUties  and  industry  groups, 
and  private  citizens. 

On  August  13,  2003,  EPA  published  a 
Notice  of  Data  Availability  for  the 
proposed  rule  (68  FR  48472).  The  Notice 
of  Data  Availability  presented  a 
summary  of  data  received  in  comments 
and  additional  data  collected  by  EPA 
along  with  description^  of  how  the  data 
may  be  used  by  EPA  in  developing  final 
regulations.  The  comment  period  for  the 
Notice  of  Data  Availability  was 
originally  scheduled  to  end  on 
September  29.  2003.  This  action  extends 
the  comment  period  to  October  14, 
2003. 

To  submit  comments,  or  access  the 
official  public  docket,  please  follow  the 
detailed  instructions  as  provided  in 
Unit  C  of  the  SUPPLEMENTARY 
INFORMATION  section  of  the  August  13, 
2003  Federal  Register  notice.  If  you  ■ 
have  questions,  consult  the  person 
listed  under  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

Dated:  September  23,  2003. 
G.  Tracy  Mehan,  in. 
Assistant  Administrator,  Office  of  Water. 
[FR  Doc.  03-24770  Filed  9-26-03:  8:45  am) 
BILUNG  CODE  6S60-50-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.  030716175-3187-02; 
I.D.070303A] 

RIN  0648-AO77 

Endangered  and  Tlireatened  Species: 
Advance  Notice  of  Proposed 
Rulemaidng  to  Designate  Critical 
Habitat  for  20  Listed  Evolutionarily 
Significant  Units  of  Pacific  Salmon  and 
Stseihead 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking;  request  for  information. 

SUMMARY:  The  National  Marine 
Fisheries  Service  ^t^MFS)  will  be 
preparing  critical  habitat  designation 
proposals  for  five  species  of  Pacific 
salmon  and  steelhead  (Oncorhynchus 
spp.)  listed  imder  the  Endangered 
Species  Act  (ESA).  The  designations 
will  address  20  evolutionarily 
significant  units  (ESUs)  of  these  species 
in  the  states  of  WA.  OR.  ID,  and  CA. 
This  advance  notice  of  proposed 
rulemaking  (ANPR)  identifies  issues  for 
consideration  and  evaluation,  and 
solicits  comments  regarding  these  issues 
as  well  as  information  regarding  the 
areas  and  species  under  consideration. 
DATES:  Conlments  and  information 
regarding  the  suggested  designation 
process  and  areas  being  considered  for 
designation  may  be  sent  to  the 
appropriate  address  or  fax  nimiber  (See 
ADDRESSES),  no  later  than  5  p.m.  on 
November  13,  2003. 
ADDRESSES:  Comments  may  be  sent  to 
Chief,  Protected  Resources  Division, 
NMFS,  525  NE  Oregon  Street  -  Suite 
500,  Portland,  OR  97232.  Comments 
may  also  be  sent  via  facsimile  (fax)  to 
503  230-5435  or  submitted  on  the 
Internet  at  htip:// www. nmfs.noaa.gov/ 
ibnn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Stone,  NMFS  Northwest  Region 
(WA,  OR,  and  ID),  503/231-2317;  Craig 
Wingert,  NMFS  Southwest  Region  (CA). 
562/980-^021;  or  Lamont  Jackson, 
NMFS  Office  of  Protected  Resources, 
Silver  Spring,  MD,  301/713-1401. 
SUPPLEMENTARY  INFORMATION! 

Rulemaking  Background 

.  NMFS  is  responsible  for  determining 
whether  species,  subspecies,  or  distinct 


population  segments  of  Pacific  salmon 
and  steelhead  are  threatened  or 
endangered  i  nd  which  areas  constitute 
critical  habit  it  for  them  under  the  ESA 
{16U.S.C.  15  31  etseq.).Tohe 
considered  f<  r  listing  under  the  ESA,  a 
group  of  orga  nisms  must  constitute  a 
"species,"  w  lich  is  defined  in  section  3 
to  include  "e  ny  subspecies  of  fish  or 
wildlife  or  p  ants,  and  any  distinct 
population  s  gment  of  any  species  of 
vertebrate  fis  i  or  wildlife  which 
interbreeds  vrhen  mature.  "The  agency 
has  determin  ed  that  a  group  of  Pacific 
salmon  or  st«  elhead  populations 
qualifies  as  a  distinct  population 
segment  if  it  s  substantially 
reproductive  y  isolated  and  represents 
an  important  component  in  the 
evolutionary  legacy  of  the  biological 
species.  A  gr  sup  of  populations  meeting 
these  criteria  is  considered  an 
"evolutional  ly  significant  unit"  (ESU) 
(56  FR  58612  ,  November  20,  1991).  In 
its  ESA  listii  g  determinations  for 
Pacific  salm(  n  and  steelhead,  NMFS  has 
treated  an  EJ  U  as  a  "distinct  populal  on 
segment."  T(i  date  NMFS  has  identified 
26  ESUs  as  t  u-eatened  or  endangered 
under  the  ES  A  (see  50  CFR  223.203  and 
224.101). 

Section  4(  0(2)  of  the  ESA  requires 
NMFS  to  designate  critical  habitat  for 
threatened  aiid  endangered  species  "on 
the  basis  of  t  le  best  scientific  data 
available  am  after  taking  into 
consideratio  i  the  economic  impact,  and 
any  other  re!  evant  impact,  of  specifying 
any  particuliir  area  as  critical  habitat." 
This  section  grants  the  Secretary  [of 
Commerce]  (  iscretion  to  exclude  any 
area  from  cr:  tical  habitat  if  he 
determines  '  the  benefits  of  such 
.  exclusion  ot  tweigh  the  benefits  of 
specifying  si  ich  area  as  part  of  the 
critical  habilat."  The  Secretary's 
discretion  is  limited,  as  he  may  not 
exclude  arej  s  if  it  "will  result  in  the 
extinction  o  the  species." 

The  ESA  c  efines  critical  habitat  under 
section  3(5)(\)  as: 

"(i)  tho  spec  ific  areas  within  the 
geographical  i  rea  occupied  by  the  species,  at 
the  time  it  is  listed  ....  on  which  are  found 
those  physica  or  biological  features  (I) 
essential  to  th  3  conservation  of  the  species 
and  (II)  which  may  require  special 
management  (  onsiderations  or  protection; 
and 

(ii)  specific  areas  outside  the  geographical 
area  occupiec  by  the  species  at  the  time  it  is 
listed  .  .  !  upo  i  a  determination  by  the 
Secretary  that  such  areas  are  essential  for  the 
conservation  )f  the  species." 

Once  criti  :al  habitat  is  designated, 
section  7  of  he  ESA  requires  federal 
agencies  to  <  nsure  they  do  not  fund, 
authorize  or  carry  out  any  actions  that 
will  destroy  or  adversely  modify  that 
habitat.  This  requirement  is  in  addition 


to  the  section  7  requirement  that  federal 
agencies  ensure  their  actiins  do  not 
jeopardize  the  continued  existence  of 
listed  species. 

On  February  16,  2000,  NMFS 
published  a  final  rule  designating 
critical  habitat  for  19  ESUs  of  west  coast 
salmon  and  steelhead  (65  FR  7764).  The 
designations  included  more  than  one 
hundred  and  fifty  river  subbasins  in 
WA,  OR,  ID,  and  CA.  Within  each 
occupied  subbasin,  NMFS  designated  as 
critical  habitat  those  lakes  and  river 
reaches  accessible  to  listed  fish  along 
with  the  associated  riparian  zone, 
except  for  reaches  on  Indian  land.  Areas 
considered  inaccessible  included  areas 
above  long-standing  natural  impassable 
barriers  and  areas  above  impassable 
dams,  but  not  areas  above  ephemeral 
barriers  such  as  failed  culverts. 

In  considering  the  economic  impact, 
NMFS  determined  that  the  critical 
habitat  designations  would  impose  very 
little  or  no  additional  requirements  on 
federal  agencies  beyond  those  already 
imposed  by  the  listing  of  the  species 
themselves.  The  ESA's  prohibition 
against  adversely  modifying  critical 
habitat  applies  only  to  federal  agencies, 
which  are  also  prohibited  from 
jeopardizing  the  continued  existence  of 
listed  species.  NMFS  reasoned  that 
since  it  was  designating  only  occupied 
habitat,  there  would  be  few  or  no 
actions  that  adversely  modified  critical 
habitat  that  also  did  not  jeopardize  the 
continued  existence  of  the  species. 
Therefore,  there  would  be  no  economic 
impact  as  a  result  of  the  designations 
(65  FR  7764,  7765,  February  16,  2000). 

The  National  Association  of 
Homebuilders  (NAHB)  challenged  the 
designations  in  District  Court  in 
Washington,  D.C.  as  having 
inadequately  considered  the  economic 
impacts  of  the  critical  habitat 
designations  (National  Ass'n  of 
Homebuilders  v.  Evans,  2002  WL 
1205743  No.  OO-CV-2799  (D.D.C.). 
NAHB  also  challenged  NMFS' 
designation  of  Essential  Fish  Habitat 
(EFH)  (Pacific  Coast  Salmon  Fishery 
Management  Plan,  2000).  While  the 
NAHB  litigation  was  pending,  the  Court 
of  Appeals  for  the  lO'**  Circuit  issued  its 
decision  in  New  Mexico  Cattlegrowers' 
Association  v.  U.S.  Fish  and  Wildlife 
Service,  248  F.3d  1277  (lO'h  Cir.  2001) 
(NMCA).  In  that  case,  the  Court  rejected 
the  U.S.  Fish  and  Wildlife  Service's 
(FWS)  approach  to  economic  analysis, 
which  was  similar  to  the  approach  taken 
by  NMFS  in  the  final  rule  designating 
critical  habitat  for  19  ESUs  of  west  coast 
salmon  and  steelhead.  The  Court  ruled 
that  "Congress  intended  that  the  FWS 
conduct  a  full  analysis  of  all  of  the 
economic  impacts  of  a  critical  habitat 
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designation,  regardless  of  whether  those 
impacts  are  attributable  co-extensively 
to  other  causes."  Subsequent  to  the  10th 
Circuit  decision,  NMFS  entered  into  and 
sought  judicial  approval  of  a  consent 
decree  resolving  the  NAHB  litigation. 
That  decree  provided  for  the  withdrawal 
of  critical  habitat  designations  for  the  19 
salmon  and  steelhead  ESUs  and 
dismissed  NAHB's  challenge  to  the  EFH 
designations.  The  District  Court 
approved  the  consent  decree  and 
vacated  the  critical  habitat  designations 
by  Court  order  on  April  30,  2002 
[National  Ass'n  of  Homebuilders  \ . 
Evans,  2002  WL  1205743  (D.D.C.  2002). 

Related  Rulemaking  and  Litigation 

At  the  same  time  NAHB  was 
challenging  the  critical  habitat 
designations,  other  plaintiffs  were 
challenging  NMFS'  listing  decision  for 
Oregon  Coast  coho  salmon.  In  Alsea 
Valley  Alliance  v.  Evans  (143  F.  Supp. 
2d  1154  (D.  Ore.  2001))  (Alsea),  the  U.S. 
District  Court  in  Eugene,  OR,  set  aside 
NMFS'  1998  ESA  listing  of  the  Oregon 
Coast  coho  salmon  ESU,  and  ruled  that 
NMFS'  treatment  of  hatchery 
populations  within  this  ESU  was 
arbitrary  and  capricious.  Specifically, 
the  Court  found  that  NMFS'  1998  listing 
of  Oregon  Coast  coho  salmon  made 
improper  distinctions  below  the  level  of 
an  ESU  by  excluding  hatchery 
populations  from  listing  protection  even 
though  they  were  determined  to  be  part 
of  the  same  ESU  as  the  listed  naturally 
spawned  populations.  NMFS 
subsequently  acceded  to  the  District 
Court's  decision  and  did  not  appeal  the 
ruling.  However,  on  December  14,  2001, 
the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  (Appeal  No.  01-36071)  granted 
intervenors-appellants  an  emergency 
motion  to  stay  the  district  court 
judgment  in  the  Alsea  decision. 
Accordingly,  the  Oregon  Coast  coho 
salmon  ESU  remains  listed  as  a 
threatened  species  pending  final 
disposition  of  the  appeal.  - 

In  light  of  the  Alsea  decision,  NMFS 
announced  it  would  reconsider  its 
listing  determinations  for  all  salmon 
and  steelhead  ESUs  affected  by  the  ESA 
interpretive  issues  raised  by  the  Court's 
decision  (67  FR  6215,  February  11, 
2002;  67  FR  79898,  December  31,  2002). 
The  agency  also  accepted  several 
petitions  to  reconsider  its  listing  of  ■ 
other  ESUs  based  on  the  Alsea  decision 
(67  FR  6215,  February  11,  2002;  67  FR 
48601,  July  25,  2001).  NMFS'  schedule 
for  reconsidering  these  listing  decisions 
anticipates  proposing  any  revised  listing 
determinations  for  all  26  listed  ESUs 
(and  one  candidate  ESU)  by  March 
2004.  Since  NMFS  also  intends  to  list 
those  hatchery  populations  that  are  part 


of  an  ESU,  many  of  the  currently  listed 
ESUs  may  be  altered  as  a  result  of  the 
ongoing  status  reviews,  which  could 
also  affect  the  designation  of  critical 
habitat  for  such  ESUs. 

Issues  for  Consideration  and  Evaluation 

Section  4(a)(3)  of  the  ESA  requires 
NMFS  to  designate  critical  habitat  for 
threatened  and  endangered  species. 
NMFS  is  currently  in  the  information- 
gathering  phase,  compiling  information 
to  prepare  critical  habitat  proposals  for 
the  19  ESUs  vacated  by  the  Court  in 
April  2002  as  well  as  the  Northern 
California  steelhead  ESU  listed  as 
threatened  on  June  7,  2000  (65  FR 
36074).  If  new  information  warrants,  the 
agency  also  may  later  revise,  subject  to 
appropriate  regulatory  procedures, 
existing  critical  habitat  designations  for 
six  ESUs  (Sacramento  River  winter-run 
Chinook,  Central  California  coast  coho. 
Southern  Oregon/Northern  California 
coasts  coho,  Snake  River  sockeye, 
spring/summer  chinook,  and  fill 
Chinook  salmon)  that  were  not  subject  to 
the  Court's  decision  in  National  Ass'n  of 
Homebuilders  v.  Evans. 

Sections  3,  4(a)  and  4(b)  of  the  ESA 
suggest  a  number  of  questions  the 
agency  should  consider  when 
designating  critical  habitat  for  Pacific 
salmon  and  steelhead: 

What  areas  were  occupied  by  the 
species  at  the  time  of  listing? 

What  physical  and  biological  features 
are  essential  to  the  species' 
conservation? 

Are  those  essential  features  ones  that 
may  require  special  management 
considerations  or  protection? 

Are  areas  outsitfe  those  currently 
occupied  "essential  for  conservation"? 

What  are  the  benefits  to  the  species  of 
critical  habitat  designation? 

What  economic  and  other  relevant 
impacts  would  result  from  a  critical 
habitat  designation,  even  if  coextensive 
with  other  causes  such  as  listing? 

What  is  the  appropriate  geographic 
scale  for  weighing  the  benefits  of 
exclusion  and  benefits  of  designation? 
What  is  the  best  way  to  determine  if 
the  failure  to  designate  an  area  as 
critical  habitat  will  result  in  the 
extinction  of  the  species  concerned? 

Answering  these  questions  involves  a 
variety  of  biological  and  economic 
considerations.  Because  these 
considerations  are  complex  and  there  is 
considerable  controversy  surrounding 
critical  habitat  designations  in  general, 
NMFS  is  issuing  this  Advance  Notice  of 
Proposed  Rulemaking  to  solicit 
information  before  issuing  a  proposed 
rule.  During  the  information-gathering 
ph^se,  NMFS  is  seeking  public  input 
and  information  (see  "Information 


Solicited"  below)  and  will  gather  and 
analyze  the  best  available  scientific  data 
to  support  critical  habitat  designations. 
NMFS  will  continue  to  meet  with 
comanagers  and  other  stakeholders  to 
review  this  information  and  the  overall 
designation  process.  NMFS  will  then 
initiate  rulemaking  with  the  pubUcation 
of  a  proposed  designation  of  critical 
habitat,  opening  a  period  for  public 
comment  and  the  opportunity  for  public 
hearings.  Information  derived  from 
NMFS'  ongoing  reconsideration  of  the 
listing  determinations  will  also  be 
important  for  defining  the  status  of  the 
relevant  ESUs  and  informing  the  future 
critical  habitat  designations.  NMFS  is 
also  undertaking  recovery  planning  for 
the  currently  listed  ESUs.  Information 
developed  in  the  recovery  planning 
process  will  also  inform  any  proposed 
critical  habitat  designations  for  the  20 
ESUs. 

Pacific  Salmon  and  Steelhead  Biology 
and  Habitat  Use 

Pacific  salmon  and  steelhead  are 
anadromous  fish,  meaning  adults 
migrate  from  the  ocean  to  spawn  in 
freshwater  lakes  and  streams  where 
their  offspring  hatch  and  rear  prior  to 
migrating  back  to  the  ocean  to  forage 
until  maturity.  The  migration  and 
spawning  times  vary  considerably 
between  and  within  species  and 
populations  (Groot  and  Margolis,  1991). 
At  spavraing,  adults  pair  to  lay  and 
fertilize  thousands  of  eggs  in  freshwater 
gravel  nests  or  "redds"  excavated  by 
females.  Depending  on  lake/stream 
temperatiu^s.  eggs  incubate  for  several 
weeks  to  months  before  hatching  as 
"alevins"  (a  larval  life  stage  dependent 
on  food  stored  in  a  yolk  sac).  Following 
yolk  sac  absorption,  alevins  emerge 
from  the  gravel  as  young  juveniles 
called  "fry"  and  begin  actively  feeding. 
Depending  on  the  species  and  location, 
juveniles  may  spend  from  a  few  hours 
to  several  years  in  freshwater  areas 
before  migrating  to  the  ocean.  The 
physiological  and  behavioral  changes 
required  for  the  transitirm  to  salt  water 
result  in  a  distinct  "smolt"  .stage  in  most 
species.  On  their  journey  juveniles  must 
migrate  downstream  through  every 
riverine  and  estuarine  corridor  between 
their  natal  lake  or  stream  and  the  ocean. 
For  example,  smolts  from  Idaho  will 
travel  as  far  as  900  miles  from  their 
inland  spawning  grounds.  En  route  to 
the  ocean  the  juveniles  may  spend  from 
a  few  days  to  several  weeks  in  the 
estuary,  depending  on  the  species.  The 
highly  productive  estuarine 
envfronment  is  an  important  feeding 
and  acclimation  area  for  juveniles 
preparing  to  enter  marine  waters. 
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Juveniles  and  subadults  typically 
spend  from  one  to  five  years  foraging 
over  thousands  of  miles  in  the  North 
Pacific  CX:ean  before  returning  to  spawn. 
Some  species,  such  as  coho  and  chinook 
salmon,  have  precocious  life  history 
types  (primarily  male  fish)  that  matiu« 
and  spawn  after  only  several  months  in 
the  ocean.  Spawning  migrations  known 
as  "runs"  occur  throughout  the  year, 
varying  by  species  and  location.  Most 
adult  fish  retvun  or  "home"  with  great 
fidelity  to  spawn  in  their  natal  stream, 
although  some  do  stray  to  non-natal 
streams.  Salmon  species  die  after 
spawning,  while  steelhead  may  return 
to  the  ocean  and  make  repeat  spawning 
migrations. 

This  complex  life  cycle  gives  rise  to 
complex  habitat  needs,  particularly 
during  the  freshwater  phase  [see  review 
by  Spence  et  ai,  1996).  Spawning 
gravels  must  be  of  a  certain  size  and  free 
of  sediment  to  allow  successful 
incubation  of  the  eggs.  Eggs  also  require 
cool,  clean,  and  well-oxygenated  waters 
for  proper  development.  Juveniles  need 
abundant  food  sources,  including 
insects,  crustaceans,  and  other  small 
fish.  They  need  places  to  hide  from 
predators  (mostly  birds  and  bigger  fish), 
such  as  under  logs,  root  wads  and 
boulders  in  the  stream,  and  beneath 
overhanging  vegetation.  They  also  need 
places  to  seek  refuge  from  periodic  high 
flows  (side  channels  and  off  channel 
areas)  and  from  warm  summer  water 
temperatures  (coldwater  springs  and 
deep  pools).  Returning  adults  generally 
do  not  feed  in  fresh  water  but  instead 
rely  on  limited  energy  stores  to  migrate, 
mature,  and  spawn.  Like  juveniles,  they 
also  require  cool  water  and  places  to 
rest  and  hide  from  predators.  During  all 
life  stages  salmon  and  steelhead  require 
cool  water  that  is  free  of  contaminants. 
They  also  require  migratory  corridors 
with  adequate  passage  conditions 
(timing,  water  quality,  and  water 
quantity)  to  allow  access  to  the  various 
habitats  required  to  complete  their  life 
cycle. 

The  homing  fidelity  of  salmon  and 
steelhead  has  created  a  meta-population 
structure  with  discrete  populations 
distributed  among  watersheds 
(McElhany  et  al.  2000).  Low  levels  of 
straying  result  in  regular  genetic 
exchange  among  populations,  creating 
genetic  similarities  among  populations 
in  adjacent  watersheds.  Maintenance  of 
.  the  meta-population  structure  requires  a 
distribution  of  populations  among 
watersheds  where  environmental  risks 
(e.g.,  from  landslides  or  floods)  are 
likely  to  vary.  It  also  requires  migratory 
connections  among  the  watersheds  to 
allow  for  periodic  genetic  exchange  and 
alternate  spawning  sites  in  the  case  that 
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streai^s  are  inaccessible  due  to 
ev^ts  such  as  a  drought  or 


Areas  Occi  pied  by  the  Species  at  the 
Time  of  Lis  ting 

As  descrped  in  ESA  section 
3(5)(A)(i),  tne  agency  will  assemble  the 
best  available  information  to  identify 
those  "spe(  ific  areas  within  the 
geographical  area  occupied  by  the 
species  at  the  time  it  is  listed  ...  on 
which  are  i  3und  those  physical  or 
biological  i  matures  ...  (1)  essential  to  the 
conservatic  n  of  the  species  and  (II) 
which  may  require  special  management 
considerations  or  protection."  ; 

The  ESA  specifies  that  critical  habitat 
is  that  habi  at  occupied  by  the  species 
"at  the  tim(  it  is  listed"  (ESA  section 
3(5)(A)(i)).  Due  to  their  anadromous, 
highly  mig  atory  life  cycle  and  the 
presence  o;  multiple  year  classes  or 
"cohorts,"  Ish  from  a  particular  ESU 
are  widely  distributed  at  the  time  of 
listing.  For  example,  at  the  time  an  ESU 
is  listed  th<  i  eggs  from  one  cohort  may 
be  incubati  ag  in  stream  gravel  while 
older  cohoi  ts  are  retiring  in  an  estuary 
and  still  ot  lers  are  foraging  in  the  North 
Pacific  Oct  an.  Thus,  the  geographic  area 
occupied  ii  a  vast  and  diverse  array  of 
habitats  oo  :upied  simultemeously  by 
various  col  lorts  and  life  stages.  NMFS' 
ESA  regula  tions  relevetnt  to  describing  a 
"geographical  area"  and  "specific  areas" 
state  that  "  jach  critical  habitat  will  be 
defined  by  specific  limits  using 
reference  p  oints  and  lines  as  found  on 
stcuidard  tc  pographic  maps  of  the  area" 
(50  CFR  42 1.12).  These  regulations 
require  tha :  NMFS  also  identify  the 
state(s),  CO  mty(ies),  or  other  local 
governmen  tal  units  within  which  all  or 
part  of  the  critical  habitat  is  located. 
However,  1  le  regulations  note  that  such 
political  u]  lits  typically  would  not 
constitute  he  boundaries  of  critical 
habitat.  In  addition,  the  regulations  state 
that  ephen  eral  reference  points  (e.g., 
trees,  sand  bars)  shall  not  be  used  in 
defining  ci  itical  habitat.  Distribution 
informatiop  for  Pacific  salmon  and 
steelhead  is  available  in  three  general 
formats:  (1  maps  and  databases 
identifyinf  specific  river  segments  (i.e., 
data  mapp  ;d  as  line  segments);  (2)  maps 
and  datab£  ses  identifying  entire 
watershed  \  (i.e.,  data  mapped  as 
polygons);  and  (3)  textual  descriptions. 
During  tha  information-gathering  phase, 
NMFS  is  sfeeking  information  in  all 
available  f  irmats. 

NMFS  V  ill  seek  the  best  scientific 
informatia  n  available  to  make  the 
designatio  is  as  precise  as  practicable. 
Most  of  thi  (  data  sources  that  NMFS  has 
reviewed  1  o  date  indicate  that  fish 
distributic  a  can  be  mapped  for  most 


watersheds  at  a  scale  of  1  to  100,000  or 
greater  (see  StreamNet,  2003).  At  this 
coarse  scale,  numerous  streams  and 
stream  reaches  that  may  contain 
physical  and  biological  features 
essential  to  conservation  do  not  appear 
(Roni  et  al.,  1997;  StreamNet,  2003). 
Also,  fish  distribution  maps  are  often 
based  on  a  mix  of  empirical  data  (i.e., 
fish  observations)  and  best  professional 
judgement,  and  may  not  reflect  the 
species'  actual  distribution  in  many 
stream  reaches  that  have  never  been  or 
have  only  occasionally  been  surveyed. 
During  the  information-gathering  phase, 
NMFS  is  seeking  information  that  will 
allow  it  to  map  specific  river  reaches, 
using  reference  points  and  lines  as 
found  on  standard  topographic  maps, 
that  (1)  are  currently  occupied  by  the 
species  and  (2)  contain  essential 
physical  and  biological  features.  NMFS 
will  seek  input  as  to  the  accuracy  and 
suitability  of  this  approach,  and  the 
applicability  of  other  approaches. 

NMFS  has  not  designated  marine 
areas  in  previous  critical  habitat 
designations  for  salmon,  except  in  the 
case  of  Puget  Sound  chinook  salmon 
and  Hood  Canal  summer-run  chum 
salmon.  This  exclusion  was  due  to  the 
lack  of  identifiable  special  management 
considerations  affecting  marine  habitat 
features  (65  FR  7764,  7771,  February  16, 
2000).  However,  in  the  February  2000 
rulemaking  the  agency  noted  that  it 
would  be  re-evaluating  this  issue, 
especially  in  light  of  the  recent  marine 
area  designations  of  EFH  for  Pacific 
salmon  (Pacific  Coast  Salmon  Fishery 
Management  Plan,  2000).  This  notice 
seeks  information  on  habitat  in  marine 
as  well  as  freshwater  areas. 

Physical  and  Biological  Features 
Essential  for  Conservation 

Joint  NMFS/FWS  regulations  for  ■ 

listing  endangered  and  threatened 
species  and  designating  critical  habitat 
at  section  50  CFR  424.12(b)  state  that 
the  agency  "shall  consider  those 
physical  and  biological  features  that  are 
essential  to  the  conservation  of  a  given 
species  and  that  may  require  special 
management  considerations  or 
protection  (hereafter  also  referred  to  as 
"Essential  Features").  Pursuant  to  the 
regulations,  such  requirements  include, 
but  are  not  limited  to  the  following:  (1) 
Space  for  individual  and  population 
growth,  and  for  normal  behavior;  (2) 
Food,  water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  Cover  or  shelter;  (4) 
.  Sites  for  breeding,  reproduction,  rearing 
of  offspring,  germination,  or  seed 
dispersal;  and  generally;  (5)  Habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historic 
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geographical  and  ecological 
distributions  of  a  species.  These 
regulations  go  on  to  emphasize  that  the 
agency  shall  focus  on  essential  features 
within  the  specific  areas  considered  for 
designation.  These  features  "may 
include,  but  are  not  limited  to,  the 
following:  spawning  sites,  feeding  sites, 
seasonal  wetland  or  dryland,  water 
quality  or  quantity,  geological 
formation,  vegetation  type,  tide,  and 
specific  soil  types." 

The  20  ESUs  under  consideration 
comprise  five  species,  each  of  which  has 
.  unique  life  history  characteristics  and 
habitat  requirements.  However,  these 
characteristics/requirements  depend  on 
a  common  set  of  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  each  species. 
Information  supporting  the 
identification  of  essential  features  is 
contained  in  a  robust  body  of  scientific 
literature  addressing  salmonid  life 
history  and  habitat  characteristics  [e.g., 
see  Everest  et  al.,  1985;  Bell,  1986;  Groot 
and  Margolis,  1991;  FEMAT,  1993; 
Spence  et  al,  1996}.  Also,  NfMFS  is 
applying  knowledge  gained  ft-om  over  a 
decade's  experience  with  thousands  of 
ESA  section  7  consultations  on  listed 
salmonids  to  identify  these  features. 
NMFS  has  developed  a  decision  matrix 
(NMFS,  1996)  that  describes  general 
parameters  and  characteristics  of  most 
of  the  essential  features  now  under 
consideration  in  critical  habitat 
designations.  During  the  information- 
gathering  phase,  NMFS  seeks  input  on 
the  following  characterization  of 
essential  features. 

Essential  features  for  the  listed  ESUs 
of  salmon  and  steelhead  include  sites 
essential  to  support  one  or  more  life 
stages  of  a  population  necessary  to  the 
conservation  of  the  ESU.  These  sites  in 
turn  contain  generic  features  that 
contribute  to  their  conservation  value 
for  the  ESU.  Specific  types  of  sites  and 
their  generic  features  include: 

(1)  Freshwater  spawning  sites  with 
sufficient  water  quantity  and  quality 
and  adequate  substrate  to  support 
spawning,  incubation  and  larval 
development; 

(2)  Freshwater  rearing  sites  with 
sufficient  water  quantity  and  floodplain 
connectivity  to  form  and  maintain 
physical  habitat  conditions  and  allow 
salmonid  development  and  mobility; 
sufficient  water  quality  to  support 
growth  and  development;  food  and 
nutrient  resources  such  as  terrestrial 
and  aquatic  invertebrates,  and  forage 
fish;  and  natural  cover  such  as  shade, 
submerged  and  overhanging  large  wood, 
log  jams,  beaver  dams,  aquatic 
vegetation,  large  rocks  and  boulders, 
side  channels  and  undercut  banks; 


(3)  Freshwater  migration  corridors 
free  of  obstruction  and  excessive 
predation,  with  adequate  water  quantity 
to  allow  for  juvenile  and  adult  mobility; 
cover,  shelter  and  holding  areas  for 
juveniles  and  adults;  and  adequate 
water  quality  to  allow  for  survival; 

(4)  Estuarine  areas  that  provide 
uncontaminated  water  and  substrates; 
food  and  nutrient  sources  to  support 
growth  and  development;  and 
connected  shallo\v-  water  areas  and 
wetlands  to  cover  and  shelter  juveniles; 
and 

(5)  Marine  areas  with  sufficient  water 
quality  to  support  salmonid  growth, 
development,  and  mobility;  food  and 
nutrient  resources  such  as  marine 
invertebrates  and  forage  fish;  and 
nearshore  marine  habitats  with  adequate 
depth,  cover,  and  marine  vegetation  to 
provide  cover  and  shelter. 

The  conservation  value  of  a  site 
depends  on  (1)  the  importance  of  the 
populations  associated  with  a  site  to  the 
ESU  conservation,  and  (2)  the 
contribution  of  that  site  to  the 
conservation  of  the  population  either 
through  demonstrated  or  potential 
productivity  of  the  area. 

Special  Management  Ck>nsideratioiis  or 
Protection 

Coupled  with  the  identification  of 
essential  features,  during  the 
information-gathering  phase  NMFS 
seeks  input  on  whether  the  above 
essential  features  may  require  special 
management  considerations  or 
protection.  For  example,  numerous 
special  management  considerations 
relate  to  fish  passage  conditions, 
including  methods  emd  procedures 
aimed  at  maintaining  sufficient  water 
flows  and  preventing  or  minimizing 
impacts  from  manmade  barriers  such  as 
dams  and  culverts.  Similarly,  essential 
natural  cover  elements,  such  as  shade 
and  large  wood  involve  a  variety  of  land 
management  considerations.  NMFS  will 
document  the  special  management 
considerations  and  protection 
associated  with  the  essential  features 
and  expects  to  relate  these  to  the  factors 
affecting  the  species  and/ or  critical 
habitat  during  formal  rulemaking  [see 
"Schedule  and  Contents  of 
Rulemaking). 

Areas  outside  the  Geographical  Area 
Occupied  by  the  Species 

SecUon  3{5)(A)(ii)  of  the  ESA  defines 
critical  habitat  to  include  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  only  if  the  Secretary 
determines  them  to  be  essential  for  the 
conservation  of  the  species.  Section  3{3J 
of  the  ESA  defines  conservation  as  "the 
use  of  all  methods  and  procedures 


which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary."  NMFS"  ESA 
regulations  at  424.12(e)  state  that  the 
agency  "shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presently  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
NMFS  would  thus  include  areas  outside 
the  occupied  geographical  area  only  if 
areas  within  the  occupied  geographical 
area  were  not  adequate  to  support 
conservation.  In  the  previous 
designations  of  critical  habitat  (65  FR 
7764,  February  16,  2000),  NMFS  did  not 
consider  designations  for  areas  outside 
the  geographical  areas  occupied  by  the 
species.  The  agency  is  also  seeking 
information  on  the  adequacy  of  the 
currently  occupied  habitat  to  support 
conservation  of  the  Usted  ESUs,  and 
whether  areas  that  are  unoccupied 
might  be  "essential  for  conservation." 

Determining  ConservatioD  Value 

Section  4(b)(2)  of  the  ESA  requires 
that  the  Secretary,  before  designating 
any  particular  area  as  critical  habitat, 
weigh  the  benefit  of  excluding  the  area 
from  designation  against  the  benefit  of 
including  it  in  the  designation. 
Accordingly,  during  the  information- 
gathering  phase.  NMFS  is  seeking  inpiit 
on  the  benefit  of  designating  areas  as 
critical  habitat.  In  particular,  NMFS 
seeks  information  on  the  conservation 
value  of  potential  critical  habitat  based 
on  the  quality  and  quantity  of  the 
essential  feature(s)  and  on  the  difficulty 
of  restoring  the  quality  and  quantity 
where  those  features  have  been  limited 
or  degraded.  Federal  agencies,  states, 
tribes  and  others  have  already  compiled 
a  great  deal  of  information  on  the 
historic  and  present  importance  of 
different  areas  to  salmonid 
conservation.  Some  general  types  of 
information  include  stream  habitat 
inventories,  juvenile  and  spawning  fish 
surveys,  redd  and  dam  counts,  angler 
harvest  records,  and  tagged  fish 
recoveries.  In  some  cases  it  may  not  be  . 
known  whether  an  area  was  historically 
productive.  Areas  might  also  be 
considered  to  have  a  high  potential  if 
they  possess  characteristics  of  other 
highly  productive  areas. 

NMFS  will  also  gather  analyses 
provided  by  the  NMFS  Technical 
Recovery  Teams.  These  Teams  have 
been  formed  for  several  recovery 
planning  areas  covering  most  of  the 
presendy  listed  ESUs.  The  Teams  first 
identify  the  population  structure  of  the 
ESU  and  provide  guidance  on  what 
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constitutes  recovery  for  each 
population.  The  Teams  next  provide 
guidance  on  the  numbers  and 
distribution  of  recovered  populations 
that  would  constitute  a  healthy  ESU,  as 
well  as  guidance  on  the  status  of 
population^  that  will  not  be  recovered 
but  still  have  a  role  to  play  in  overall 
ESU  health. 

NMFS  also  seeks  input  on  the  best 
methods  for  evaluating  the  conservation 
value  of  potential  critical  habitat  areas. 
NMFS  is  interested  in  information 
relevant  to  monetizing  the  conservation 
value  of  an  area,  or  to  ranking  the 
conservation  benefits  in  an  ordinal 
manner.  Finally,  NMFS  is  seeking  input 
on  what  approaches  would  allow  it  to 
determine  if  excluding  an  area  from 
designation  will  result  in  the  extinction 
of  the  species. 

Determining  Econoniic  and  other 
Relevant  Impacts 

Section  4(b)(2]  of  the  ESA  requires  the 
Secretary  to  consider  the  "economic 
impact,  and  any  other  relevant  impact," 
of  designating  a  particular  area  as 
critical  habitat.  During  the  information- 
gathering  phase,  NMFS  seeks 
information.regarding  the  economic 
benefits  of  excluding  an  area  from  the 
critical  habitat  designation  and  the 
economic  benefits  of  including  an  area 
as  part  of  the  critical  habitat 
designation.  In  keeping  with  the 
guidance  provided  by  the  Office  of 
Management  and  Budget  (2000,  2003), 
NMFS  seeks  information  that  would 
allow  it  to  monetize  these  effects  to  the 
extent  possible,  as  well  as  information 
on  qualitative  impacts  to  economic 
values.  NMFS  is  also  seeking 
information  on  any  other  impacts  of 
designating  criticsd  habitat. 

The  Appropriate  Geographic  Scale  for 
Weigldng  the  Benefits  of  Exclusion  and 
Benefits  of  Inclusion 

There  are  thousands  of  miles  of  rivers 
and  streams  presently  occupied  by 
listed  salmon  and  steelhead  in  OR,  WA, 
ID,  and  CA.  Before  designating  any 
"particular  area"  as  critical  habitat 
NMFS  must  balance  the  benefit  of 
excluding  that  area  against  the  benefit  of 
including  it  in  the  designation  (ESA 
section  4(b)(2)).  To  manage  this  task, 
streams  and  rivers  must  be  grouped  in 
a  manner  that  allows  for  meaningful 
analysis.  As  discussed  in  more  detail 
above,  salmon  populations  tend  to 
divide  along  watershed  boundaries. 
Through  the  mapping  efiorts  of  the  U. 
S  Geological  Survey  (USGS),  watersheds 
can  be  mapped  across  most  of  the 
salmon  and  steelhead  range  at  a  fairly 
fine  scale,  relative  to  the  broad 
distribution  of  the  species.  NMFS  seeks 
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input  on  th4  relevance  of  using 
watersheds  |as  a  unit  of  analysis  for  the 
balancing  t^t.  In  some  cases  it  may  be 
useful  to  cofisider  habitat  units  at  a  finer 
^scale  than  the  watershed,  for  example 
where  an  edonomic  impact  or  a 
conservatiop  benefit  can  be  isolated  to 
a  stream  or  river  segment.  NMFS 
therefore  alto  seeks  input  on  approaches 
to  isolating  impacts  of  designation  at  a 
finer  scale  man  the  watershed. 

Process  and  Schedule 

In  respon  se  to  a  complaint  filed  by  the 
Pacific  Coaj  t  Federation  of  Fishermen's 
Associations,  Institute  for  Fish^^ries 
Resources,  i  he  Center  for  Biological 
Diversity,  tie  Oregon  Natiural  Resources 
Council,  thf  Pacific  Rivers  Council,  and 
the  Environtnental  Protection 
Informatioq  Center  alleging  NMFS's 
ely  designate  critical 
S  recently  filed  with  the 
Court  an  agreement 
resolving  tikA  litigation  and  establishing 
a  schedule  for  designation  of  critical 
habitat.  The  schedule  provides  for 
submission|by  June  30,  2004  to  the 
Federal  Reiister  for  publication  the 
proposed  rule(s)  designating  critical 
habitat  for  ^ose  of  the  20  ESUs  that  are 
included  on  the  list  of  threatened  and 
endangered  species  as  of  June  30,  2004. 
Additionally,  the  schedule  provides  for 
submissioaby  January  18,  2005  to  the 
Federal  Register  for  publication  the 
final  rule(sTdesignating  critical  habitat 
for  the  20  ^Us  that  are  included  on  the 
lists  of  threatened  and  endangered 
species  as  qf  January  18,  2005.  The 
District  Court  approved  the  agreement 
on  Septeml  er  12,  2003. 

As  descri  aed  in  current  agency 
regulations  (50  CFR  424.16),  NMFS 
anticipates  that  the  proposed 
rulemaking  will  contain  text  detailing 
the  propose  1,  a  summary  of  the  data 
used  and  it  >  relationship  to  the 
proposal,  a  summary  of  factors  affecting 
the  species  and/or  critical  habitat, 
citations  of  pertinent  information 
souirces,  a  i  lap  of  the  critical  habitat,  an 
economic  report,  and  an  explanation  of 
a  4(b)(2)  process  and  any  areas  proposed 
for  exclusi(  n.  To  the  maximum  extent 
practicable  the  proposal  will  also 
include  a  b  :ief  description  and 
evaluation  jf  those  activities  (whether 
public  or  p  ivate)  that,  in  the  opinion  of 
the  Secreta  y,  if  undertaken,  may 
adversely  modify  the  critical  habitat,  or 
may  be  affacted  by  the  designation. 
Products  td  be  made  available  to  the 
public  at  t^is  step  also  include  access  to 
maps  depidting  the  areas  proposed  for 
designation  and  relevant  agency 
biological  and  economic  analyses 
supportingjthe  rulemaking.  NMFS  also 
will  provic  e  the  requisite  comment 


period  and  opportimity  for  public 
hearings  on  the  proposed  rule. 

In  addition  to  publication  in  the 
Federal  Register,  NMFS  will  provide 
the  critical  habitat  proposal  to,  and 
invite  comments  ft'om,  affected  states 
and  counties  (and  equivalent 
jurisdictions)  and  scientific 
organizations  as  well  as  any  federal 
agencies,  tribal  governments,  local 
authorities,  or  private  individuals  or 
organizations  known  to  be  affected  by 
the  proposed  rule.  The  agency  will  also 
publish  a  summary  of  the  proposed  rule 
in  a  newspaper  of  general  circulation  in 
afiected  areas.  In  accordance  with  a 
joint  NMFS/FWS  pohcy  published  on" 
July  1, 1994  (59  FR  34270),  NMFS  will 
also  seek  the  expert  opinions  of  at  least 
three  appropriate  and  independent 
specialists.  The  purpose  of  such  review 
is  to  ensure  that  the  critical  habitat 
designations  are  based  on  scientifically 
sound  data,  assumptions,  and  analyses. 
NMFS  will  send  these  peer  reviewers 
copies  of  the  proposed  rule  (and  other 
documentation  as  needed)  immediately 
following  publication  in  the  Federal 
Register.  The  agency  will  invite  each 
peer  reviewer  to  comment 
independently,  during  the  public 
comment  period,  on  the  proposed 
designations  and  will  specifically 
identify  and  address  all  peer  review 
comments  in  the  fined  rule. 

In  accordance  with  the  Secretarial 
Order  on  American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act,  NMFS 
will  coordinate  with  Federally 
recognized  American  Indian  Tribes  on  a 
Government-to-Govemment  basis  to 
determine  how  to  make  critical  habitat 
assessments  in  areas  that  may  impact 
Tribal  trust  resources. 

NMFS  will  review  all  information 
received  during  the  conmient  period  as 
well  as  any  new  information  identified 
after  publishing  the  proposed 
designations.  If  changes  are  warranted, 
the  agency  will  document  the  bases  for 
the  revisions  and  include  this  rationale 
as  part  of  the  administrative  record  for 
critical  habitat  designations. 

Per  current  agency  regulations  at  50 
CFR  424.18  and  424.19,  NMFS 
anticipates  that  the  final  designations 
will  be  published  in  a  Federal  Register 
notice  containing  the  complete  text  of 
the  rule,  a  summary  of  the  comments 
and  recommendations  received  in 
response  to  the  proposal  (including 
input  fi'om  public  hearings  and  peer 
reviewers),  summaries  of  the  data  on 
which  the  rule  is  based  and  the    • 
relationship  of  such  data  to  the  final 
rule,  and  a  description  of  «iy 
conservation  measures  available  under 
the  rule.  The  final  rule  will:  summarize 
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factors  affecting  the  species;  identify 
physical  and  biological  features 
essential  to  the  conservation  of  the 
species  that  may  require  special 
management  considerations  or 
protection;  describe  any  significant 
activities  that  would  either  affect  an 
area  considered  for  designation  as 
critical  habitat  or  be  likely  to  be  affected 
by  the  designation;  identify  tfee  probable 
economic  and  other  relevant  impacts  of 
the  designation  upon  proposed  or 
ongoing  activities;  identify  the  areas 
where  the  benefits  of  exclusion 
outweigh  the  benefits  of  including  such 
areas  as  critical  habitat;  and  describe  the 
boundaries  and  include  a  map  of  critical 
habitat.  To  the  maximum  extent 
practicable,  the  final  rule  will  also 
include  a  brief  description  and 
evaluation  of  those  activities  (whether 
public  or  private)  that  might  occur  in 
the  designated  areas  and  which,  in  the 
opinion  of  the  Secretary,  may  adversely 
modify  critical  habitat  or  be  affected  by 
such  designation. 

New  information  and  public  and  peer 
reviewer  comments  may  result  in  final 
designations  that  differ  from  the 
proposals. 

Information  Solicited 

Past  critical  habitat  designations  have 
generated  considerable  public  interest. 
Therefore,  NMFS  believes  it  is 
important  to  engage  the  public  early  and 
often  in  the  rulemaking  process.  This 
advance  notice  is  a  key  first  step,  and 
NMFS  encourages  all  interested  parties 
to  submit  comments  regarding  the 
issues  raised  in^his  notice.  NMFS  is 
also  soliciting  biological  and  economic 
information  relevant  to  making  critical 
habitat  designations  for  the  following  20 
ESUs:  (1)  Puget  Sound  chinook  salmon; 
(2)  Lower  Columbia  River  chinook 
salmon;  (3)  Upper  Willamette  River 
chinook  salmon;  (4)  Upper  Columbia 
River  spring-run  chinook  salmon;  (5) 
Central  Valley  Spring-run  chinook 
salmon;  (6)  California  coastal  chinook 
salmon;  (7)  Oregon  Coast  coho  salmon; 
(8)  Hood  Canal  summer-run  chum 
salmon;  (9)  Columbia  River  chum 
salmon;  (10)  Ozette  Lake  sockeye 
salmon;  (11)  Southern  California 
steelhead;  (12)  South-Central  California 
coast  steelhead;  (13)  Central  California 
Coast  steelhead;  (14)  Central  Valley 
California  steelhead;  (15)  Upper 
Columbia  River  steelhead:  (16)  Snake 
River  Basin  steelhead;  (17)  Lower 
Columbia  River  steelhead;  (18)  Upper 
Willamette  River  steelhead;  (19)  Middle 
Columbia  River  steelhead;  and  (20) 
Northern  California  steelhead  (see 
Figure  1). 

In  accordance  with  agency  regulations 
at  50  CFR  424.13,  the  agency  will 


consult  as  appropriate  with  affected 
states,  interested  persons  and 
oi^ganizations,  other  affected  Federal 
agencies,  and,  in  cooperation  with  the 
Secretary  of  State,  with  the  country  or 
coimtries  in  which  the  species 
concerned  are  normally  found  or  wbose 
citizens  harvest  such  species  from  the 
high  seas.  Data  reviewed  may  include, 
but  are  not  limited  to,  scientific  or 
commercial  publications,  administrative 
reports,  maps  or  other  graphic  materials, 
information  received  from  experts,  and 
comments  from  interested  parties. 
Specific  data  needs  include: 

(1)  Information  (including  fish 
surveys,  dam  coimts,  historical 
accounts,  etc.,  as  geographically  specific 
as  possible)  on  the  past  and  current 
numbers  and  distribution  of  listed 
salmon  and  steelhead; 

(2)  Information  describing  the  quality 
and  extent  of  marine,  estuarine,  and 
freshwater  habitats  for  all  life  stages  of 
listed  salmon  and  steelhead.  separately 
describing  habitat  occupied  at  the  time 
of  listing;  currently  occupied  habitat: 
and  habitat  that  is  currently  accessible 
but  not  occupied  by  listed  salmon  and 
steelhead; 

(3)  Within  areas  occupied  by  salmon 
and  steelhead  in  listed  ESUs,  NMFS 
seeks  information  regarding  the  physical 
and  biological  features  that  are  essential 
to  the  conservation  of  the  ESUs.~Such 
essential  features  may  include,  but  are 
not  limited  to:  a)  freshwater  spawning 
sites  with  sufficient  water  quantity  and 
quality  and  adequate  substrate  to 
support  spawning,  incubation  and  larval 
development:  b)  freshwater  rearing  sites 
with  sufficient  water  quantity  and 
floodplain  connectivity  to  form  and 
maintain  physical  habitat  conditions 
and  allow  salmonid  development  and 
mobility;  sufficient  water  quality  to 
support  growth  and  development:  food 
and  nutrient  resources  such  as 
terrestrial  and  aquatic  invertebrates,  and 
forage  fish:  and  natural  cover  such  as 
shade,  submerged  and  overhanging  large 
wood,  log  jams,  beaver  dams,  aquatic 
vegetation,  large  rocks  and  boulders, 
side  channels  and  undercut  banks:  c) 
freshwater  migration  corridors  free  of 
obstruction  and  excessive  predation, 
with  adequate  water  quantity  to  allow 
for  juvenile  and  adult  mobility:  cover, 
shelter  and  holding  areas  for  juveniles 
and  adults;  and  adequate  water  quality 
to  allow  for  sur\'ival;  d)  estuarine  areas 
that  provide  uncontaminated  water  and 
substrates:  food  and  nutrient  sources  to 
support  growth  and  development:  and 
connected  shallow  water  areas  and 
wetlands  to  cover  and  shelter  juveniles; 
e)  marine  areas  with  sufficient  water 
quality  to  support  salmonid  growth, 
development,  and  mobility:  food  and 


nutrient  resources  such  as  marine 
invertebrates  and  forage  fish;  and 
nearshore  marine  habitats  with  adequate 
depth,  cover,  and  marine  vegetation  to 
provide  cover  and  shelter; 

(4)  Any  special  management 
considerations  or  protection  ciurently 
associated  with  essential  physical  and 
biological  features  within  areas 
occupied  by  the  listed  ESUs,  sueh  as  a 
recorded  easement  or  deed  restriction,  a 
state  statute  or  comprehensive  land  use 
program;  a  federal  regulatory  limitation 
or  a  legally-binding  federal  land  use 
plan;  or  a  county  ordinance  or  other 
binding  local  enactment; 

(5)  Whether  there  are  any  specific 
areas  within  the  range  of  listed  ESUs 
that  should  not  be  considered  for   ' 
critical  habitat  designation  because  they 
lack  essential  physical  or  biological 
features  or  may  not  require  special 
management  consideration  or 
protections; 

(6)  Whether  specific  Indian  lands 
should  be  considered  essential  for  the 
conservation  of  the  listed  ESUs  or 
whether  conservation  needs  can  be 
achieved  by  limiting  the  designations  to  * 
other  lands; 

(7)  Whether  there  are  any  specific 
areas  outside  the  area  occupied  by  listed 
ESUs  that  are  essential  for  their 
conservation,  and  why; 

(8)  Whether  there  are  any  specific 
areas  that  should  be  excluded  from 
critical  habitat  designation  because  the 
benefits  of^uch  exclusion  outweigh  the 
benefits  of  specifying  such  area  as  part 
of  the  critical  habitat; 

(9)  Any  current  or  planned  activities' 
in  the  range  of  listed  ESUs  and  their 
possible  impacts  on  areas  that  may 
qualify  as  critical  habitat; 

(10)  Any  economic  or  other  relevant 
impacts  that  may  result  from 
designating  critical  habitat,  regardless  of 
whether  those  impacts  are  attributable 
co-extensively  to  other  causes,  in 
particular  those  impacts  affecting  small 
entities: 

(11)  Other  benefits  of  excluding  or 
designating  a  specific  area  as  critical 
habitat; 

(12)  Whether  the  approach  to  critical 
habitat  designation  for  hatchery  fish 
should  be  the  same  as  for  naturally 
spawned  fish  and  if  not,  what  approach 
should  be  used;  and 

(13)  Potential  peer  reviewers  for 
proposed  critical  habitat  designations, 
including  persons  with  biological  and 
economic  expertise  relevant  to  the 
designations. 

NMFS  seeks  the  above  information  as 
soon  as  possible  but  by  no  later  than 
November  13,  2003. 

As  described  in  a  joint  NMFS/FWS 
policy  on  ESA  information  standards    . 
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published  on  July  1, 1994  (59  FR 
34271),  NMFS  will  rely  on  the  best  and 
most  comprehensive  technical 
information  available;  gather  and 
impartially  evaluate  information  that 
disputes  official  positions;  document 
evaluation  of  information;  use,  retain, 
and  reference  primary  and  original 
soiirces  of  information;  and  conduct 
management-level  review  of  documents 
to  verify  and  assure  the  quality  of  the 
science  used  to  make  the  critical  habitat 
designations.  NMFS  will  review  all 
comments  and  information  resulting 
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References 

The  complete  citations  for'^e 
references  used  in  this  document  can  be 
obtained  by  contacting  NMFS  or  via  the 
Internet  [see  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT).' 

Dated;  September  24,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for  Fisheries 
for  Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-24568  Filed  9-26-03;  8:45  am] 
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DEPARtMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  PY-03-003J 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-20),  this  notice  announces 
the  intention  of  the  Agricultural 
Marketing  Service  (AMS)  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  Regulations  for  Voluntary 
Grading  of  Poultry  Products  and  Rabbit 
Products. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  28,  2003. 
ADDITIONAL  INFORMAHON:  Contact 
Shields  Jones,  Standardization  Branch, 
Poultry  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  Stop  0259,  Washington, 
DC  20050-0259,  (202)  720-3506. 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  for  Voluntary 
Grading  of  Poultry  Products  and  Rabbit 
Products— 7  CFR  Part  70. 

0MB  Number:  0581-0127. 

Expiration  Date  of  Approval:  June  30, 
2004. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  Agricultural  Marketing 
Act  of  1946  (60  Stat.  1087-1091,  as 
amended;  7  U.S.C.  1621-1627)  (AMA) 
directs  and  authorizes  the  Department 
to  develop  standards  of  quality,  grades, 
grading  programs,  and  services  which 
facilitate  trading  of  agricultural  products 
and  assure  consumers  of  quality 


products  which  are  graded  and 
identified  under  USDA  programs. 

To  provide  programs  and  services, 
section  203(h)  of  the  AMA  (7  U.S.C. 
1622(h))  directs  and  authorizes  the 
Secretary  of  Agricultiare  to  inspect, 
certify,  and  identify  the  grade,  class, 
quality,  quantity,  and  condition  of 
agricultural  products  under  such  rules 
,    and  regulations  as  the  Secretary  may 
prescribe,  including  assessment  and 
collection  of  fees  for  the  cost  of  the 
service. 

The  regulations  in  7  CFR  part  70 
provide  a  voluntary  program  for  grading 
poultry  and  rabbit  products  on  the  basis 
of  U.S.  standards  and  grades.  AMS  also 
provides  other  types  of  voluntary 
services  under  the  regulations,  e.g., 
contract  and  specification  acceptance 
services  and  certifications  of  quantity. 
All  of  the  voluntary  grading  services  are 
available  on  a  resident  basis  or  a  lot-fee 
basis.  Respondents  may  request  resident 
service  on  a  continuous  basis  or  on  an 
as-needed  basis.  The  service  is  paid  for 
by  the  user  (user-fee). 

Because  this  is  a  voluntary  program, 
respondents  need  to  request  or  apply  for 
the  specific  service  they  wish,  and  in 
doing  so,  they  provide  information. 
Since  the  AMA  requires  that  the  cost  of 
service  be  assessed  and  collected, 
information  is  collected  to  establish  the 
Agency's  cost. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  program. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA  (AMS.  Poultry  Programs' 
national  staff;  regional  directors  and 
their  staffs;  Federal-State  super\'isors 
and  their  staffs;  and  resident  Federal- 
State  graders,  which  includes  State 
agencies).  The  information  is  used  to 
administer  and  to  conduct  and  carrj'  out 
the  grading  services  requested  by  the 
respondents.  The  Agency  is  the  primary 
user  of  the  information,  information  is 
also  used  by  each  authorized  State 
agency  which  has  a  cooperative 
agreement  with  AMS. 

AMS  is  committed  to  implementation 
of  the  Government  Paperwork 
Elimination  Act,  which  provides  for  the 
use  of  information  resources  to  improve 
the  efficiency  and  effectiveness  of 
governmental  operations,  including 


providing  the  public  with  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  extent 
possible. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.08  hours  per 
response. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profits.  Federal  agencies  or  employees, 
small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
366. 

Estimated  Number  of  Responses- 
22,464. 

Estimated  Number  of  Responses  per 
Respondent:  61. 

Estimated  Total  Annual  Burden  on 
Resporidents:  1,753  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Shields  Jones, 
Standardization  Branch,  at  (202)  720- 
3506. 

Send  comments  regarding,  but  not 
limited  to,  the  following;  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  to:  David 
Bowden,  Jr.,  Chief.  Standardization 
Branch,  Poultry  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  Stop  0259,  Washington,  DC  20250- 
0259. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  23,  2003. 
A. J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

IFR  Doc.  03-24537  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Development  of  Boat  Ramp  and 
Associated  Structures  at  Caney  Creeic 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY: 

Authority:  The  Forest  Service  is  publishing 
this  Notice  of  Intent  pursuant  to  the  Council 
on  Environmental  Quality  implementing 
regulations  of  the  National  Environmental 
Policy  Act  at  40  CFR  1501.7. 

DATES:  Comments  concerning  the  scope 
of  this  analysis  should  be  received  by 
October  31,  2003. 

Send  comments  to:  Submit  written 
comments  to  James  D.  Manner,  Daniel 
Boone  National  Forest,  2375  KY  801 
South,  Morehead,  KY  40351  or  via 
electronic  mail  at  comments-southern- 
daniel-boone-morehead@fs.fed.us. 
Please  include  the  title  of  the  project  in 
the  subject  line  if  commenting 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Lewis  is  the  Interdisciplinary 
Team  Leader  for  this  proposed  action. 
He  can  be  reached  by  U.S.  mail  at  the 
Morehead  Ranger  District,  Daniel  Boone 
National  Forest,  2375  KY  801  South, 
Morehead,  KY  40351;  by  phone  at  (606) 
784-6428;  or  by  e-mail  at 
jefflewis@fs.fed.  us. 

Lead  Agency:  USDA  Forest  Service, 
Daniel  Boone  National  Forest. 

Cooperating  Agency:  None. 

Responsible  Official:  The  District 
Ranger  for  the  Morehead  Ranger 
District,  Daniel  Boone  National  Forest, 
located  at  2375  KY  801  South, 
Morehead,  KY  40351,  is  the  responsible 
official  for  this  proposed  action. 

Decision  To  Be  Made:  The  responsible 
official  will  decide  whether  to  approve 
the  proposal,  an  alternative  to  the 
proposal,  or  no  action.  A  determination 
will  also  be  made  whether  the  Forest 
Land  and  Resource  Management  Plan 
will  need  to  be  amended. 
SUPPLEMENTARY  INFORMATION:  Need  for 
the  Proposal:  The  boat  ramps  located  on 
the  northern  portion  of  Cave  Run  Lake 
experience  overcrowding  on  most 
weekends  over  the  course  of  the  peak 
recreation  season.  This  overcrowding 
causes  user  conflicts  and  delays  in 
launching.  Secondly,  sail  boaters 
comprise  5  percent  of  the  users  of  the 
lake.  Currently  none  of  the  existing 
ramps  on  the  lake  have  facilities  to 
accommodate  the  special  needs  of  this 
group.  Finally,  a  recreational 
development  that  included  additional 
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boat  ramps,  a  lodge,  and  other  facilities 
was  proposed  for  private  development 
when  Cave  Run  Lake  was  constructed. 
This  develo  pment  has  not  been 
implements  d  since  the  lake  was 
impounded  Private  interests  have  cited 
the  expense  of  providing  adequate 
infrastructu  re  to  the  area  as  the  major 
barrier  to  tli  e  development  of  the  site. 

Purpose  i  f  the  Proposal:  The  proposal 
addresses  a  1  three  of  the  listed  needs 
for  the  area  by  developing  a  boat  ramp 
with  faciliti  es  designed  to  better  serve 
sail  boaters  and  to  reduce  crowding  at 
other  ramp!  on  the  lake,  The  location  of 
the  ramp  w  3uld  be  in  the  area  proposed 
for  develop  nent  when  the  lake  was 
constructec .  Water,  electric  and  sewer 
service  woi  Id  be  designed  and  installed 
to  accomm(  idate  potential  future 
developme  it. 

Scoping .  'rocess:  Project  descriptions 
were  maile  i  to  approximately  70 
individuals  and  groups  on  September 
12,  2003.  Nd  public  meetings  are 
planned  foi  this  project. 

Prelimim  \ry  Issues:  The  following  are 
preliminar  environmental  issues 
related  to  t  lis  proposal: 

1 .  The  df  velopment  of  the  access  road 
'and  boat  ra  np  have  the  potential  to  alter 
the  hydrolc  gy  of  several  stream  head 
wetland  se(  ps  in  the  area  potentially 
causing  the  seeps  to  dry  up. 

2.  The  ac  ditional  boat  traffic  allowed 
by  the  park  ing  and  launch  access  may 
result  in  ov  ercrowding  on  the  northern 
portions  of  the  lake  causing  increased 
user  confli(  :t  emd  reduced  recreational 
satisfaction . 

3.  The  cc  nstruction  of  the  boat  ramp 
in  a  previo  isly  undeveloped  cove  of  the 
lake  has  th  ;  potential  to  change  the  use 
patterns  of  the  area  potentially 
increasing  iser  conflict  and  displacing 
existing  us  ;rs  of  the  area. 

Prelimin  try  Alternatives:  The 
following  a  Iternatives  to  the  proposed 
project  are  seing  considered: 

1.  No  de'  'elopment  of  a  boat  ramp, 
access  roac  ,  and  infrastructure. 

2.  Altera  ion  of  existing  facilities  to 
accommod  ite  sail  boaters  and 
additional  jarking  capacity  with  no 
developme  it  of  infrastructure  in  the 
Caney  Cre<  k  area. 

3.  Devel(  ipment  of  infrastructure  in 
the  Caney  >eek  area  with  no 
developme  nt  of  additional  facilities. 

Permits  i  >r  Licenses  Required:  None. 

Estimate  d  Dates  for  DEIS  and  FEIS: 
The  DEIS  is  expected  to  be  filed  with 
the  Enviro  imental  Protection  Agency 
and  to  be  a  vailable  for  public  review 
and  comm  mt  by  June  2004.  At  that 
time,  the  E  nvironmental  Protection 
Agency  (E  'A)  will  publish  a  Notice  of 
Availabilil  y  (NOA)  of  the  DEIS  in  the 
Federal  Ri  gister.  The  comment  period 


on  the  DEIS  will  be  a  minimum  of  45 
days  from  the  date  the  EPA  publishes 
the  NOA  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environment  review  process.  Firstly, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage, 
but  are  not  raised  imtil  after  completion 
of  the  final  EIS,  may  be  waived  or 
dismissed  by  the  coiuts  [City  ofAngoon 
V.  Model.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  project  participate  by 
the  close  of  the  scoping  comment 
period,  so  that  substantive  comments 
are  made  available  to  the  Forest  Service 
at  a  time  when  the  comments  can  be 
meaningfully  considered  and  responded 
to  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  draft 
EIS.  Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  FEIS. 
The  FEIS  is  scheduled  for  completion  in- 
August  2004.  The  responsible  official 
will  consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  FEIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposed  action. 

The  responsible  official  will 
document  the  decision  and  reasons  for 
the  decision  in  a  Record  of  Decision. 


That  decision  will  be  subject  to  appeal 
in  accordance  with  36  CFR  part  215. 

James  D.  Manner, 

District  Ranger.  Morehead  Ranger  District. 

Daniel  Boone  National  Forest. 

[FR  Doc.  03-24505  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  Resource  Advisory 
Committee  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463)  and  under  the 
secure  Rural  Schools  and  Conununity 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  the  Sierra  National  Forest's 
ResoLu-ce  Council  Advisory  Committee 
for  Madera  County  will  meet  on 
Monday,  October  20,  2003.  The  Madera 
Resource  Advisory  Committee  will  meet 
at  the  Yosemite  Bank,  Oakhurst,  CA. 
The  purpose  of  the  meeting  is:  review 
new  RAC  proposals,  review  progress  of 
FY  2002  accounting,  review  new  Forest 
Service  Region  5  RAC  website,  review 
Madera  County  RAC  Mission  Sub- 
committee Report,  clarify  voting 
procediu-es,  and,  reconsideration  of  vote 
to  use  RAC  funds  to  attend  Regional 
RAC  Meeting  November  13,  2003. 

DATES:  The  Madera  Resource  Advisory 
Committee  meeting  will  be  held 
Monday,  October  20,  2003.  The  meeting 
will  be  heM  from  7  p.m.  to  9  p.m. 

ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  Yosemite 
Bank,  40061  Highway  40,  Dakhurst,  CA 
93644. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Martin,  U.S.D.A.,  Sierra  National 
Forest,  57003  Road  225,  North  Fork,  CA, 
93643  (559)  877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
new  RAC  proposals,  (2)  review  progress 
of  FY  2002  accounting,  (3)  review  new 
Forest  Service  Region  5  RAC  website, 
(4)  review  Madera  County  RAC  Mission 
Sub-committee  Report,  (5>clarify  voting 
procedures,  and,  (6)  reconsideration  of 
vote  to  use  RAC  funds  to  attend 
Regional  RAC  Meeting  November  13, 
2003.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 


Dated:  September  22,  2003. 
Micliael  A.  Lefevre, 

Acting  District  Ranger. 

[FR  Doc.  03-24483  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-813] 

Stainless  Steel  Butt-Weld  Pipe  Fittings 
From  Korea;  Notice  of  Preliminary 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results 
and  Partial  Rescission  of  the 
Antidumping  Duty  Administrative 
Review  for  the  Period  February  1,  2002 
through  January  31,  2003. 


SUMMARY:  On  March  25,  2003,  in 
response  to  a  request  made  by  Flowline 
Division  of  Markovitz  Enterprises,  Inc., 
Gerlin,  Inc.,  Shaw  Alloy  Piping 
Products,  Inc..  and  Taylor  Forge 
Stainless,  Inc.  (collectively,  petitioners), 
the  Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  antidumping  duty 
administrative  review  of  stainless  steel 
butt-weld  pipe  fittings  from  Korea  for 
the  period  February  1 ,  2002  through 
January  31,  2003.  The  review  covers 
three  manufacturers/exporters  of  subject 
merchandise,  Sam  Sung  Stainless 
Commerce  &  Ind.  Co.,  Ltd.  (Sam  Sung), 
Sungkwang  Bend  Co.,  Ltd. 
(Sungkwang),  and  TK  Corporation.  On 
May  28,  2003,  petitioners  withdrew 
their  request  for  review  of  Sungkwang 
and  TK  Corporation.  Because  the 
petitioners  submitted  the  only  request 
for  review  of  these  two  respondents,  and 
also  requested  the  rescission  within  the 
90-day  time  limit,  the  Department  is 
rescinding  the  review  with  respect  to 
these  respondents  in  accordance  with 
19  CFR  351.213(d)(1).  Sam  Sung  failed 
to  respond  to  the  Department's 
questionnaire.  As  a  result,  we  are  basing 
our  preliminary  results  for  Sam  Sung  on 
adverse  facts  available. 
EFFECTIVE  DATE:  September  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  Robert  James,  Enforcement 
Group  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 


telephone  (202)  482-2924  and  (202) 
482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 
.  Background 

On  February  23.  1993,  the  Departmg^nt 
published  the  antidumping  duty  order 
on  certain  stainless  steel  buttrweld  pipe 
fittings  from  Korea.  See  Antidumping 
Duty  Order:  Certain  Welded  Stainless 
Steel  Butt-Weld  Pipe  Fittings  from 
Korea.  58  FR  11029  (February  23,  1993). 
On  February  3,  2003,  the  Department 
published  a  notice  of  opportunity  to 
request  administrative  review  of  this 
order.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Request  Administrative  Review,  68 
FR  5272  (February  3,  2003).  On 
February  28,  2003,  petitioners  requested 
that  the  Department  conduct  an 
administrative  review  of  TK 
Corporation,  Sungkwang,  and  Sam  Sung 
for  the  period  February  1,  2002  through 
January  31,  2003.  There  were  no  other 
requests  for  review.  On  March  25.  2003. 
the  Department  published  a  notice  of 
initiation  of  antidumping  duty 
administrative  review  of  stainless  steel 
butt-weld  ivipe  fittings  from  Korea,  in 
accordance  with  19  CFR 
351.221(c)(l)(i).  See  Initiation  of 
Antidumping;  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  68  FR  14394 
(March  25,  2003).  On  March  25,  2003 
we  issued  the  questioimaires  to  TK 
Corporation,  Sungkwang,  and  Sam 
Sung.  We  received  responses  from  TK 
Corporation  and  Sungkwang,  but  no 
response  from  Sam  Sung.  On  May  28, 
2003,  petitioners  withdrew  their  request 
for  review  of  TK  Corporation  and 
Sungkwang.  On  August  14,  2003  we 
sent  a  letter  to  Sam  Sung  allowing  it 
until  August  25,  2003  to  respond  to  the 
questionnaire.  We  again  received  no 
response  from  Sam  Sung. 

Rescission  of  Review 

Pursuant  to  its  regulations,  the 
Department  will  rescind  an 
administrative  review  'if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  See  19  CFR 
351.213(d)(1).  The  petitioners' 
withdrawal  of  their  request  for  review  of 
TK  Corporation  and  Sungkwang  was 
within  the  90-day  time  limit;     . 
accordingly,  we  are  rescinding  the 
administrative  review  for  the  period 
February  1,  2002  through  March  31, 
2003  with  respect  to.  these  two 
companies,  and  will  issue  appropriate 
assessment  instructions  to  the  U.S. 
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Btireau  of  Customs  and  Border 
Protection  (Customs). 

Use  of  Facts  Available 

Section  776(a)(2)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act) 
provides  that  if  an  interested  party  or 
any  other  person:  (A)  withholds 
information  that  has  been  requested  by 
the  administering  authority;  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  the  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 
and  (e)  of  section  782;  (C)  significantly 
impedes  a  proceeding  under  this  title;  or 
(D)  provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i],  the 
administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title. 

On  March  25,  2003,  the  Department 
issued  its  standard  antidumping 
questionnaire  to  Sam  Simg.  The. 
Department  received  no  response.  On 
August  14,  2003  the  Department  issued 
a  letter  to  Sam  Sung  extending  the 
deadline  for  its  response  until  August 
25,  2003.  Sam  Sung  again  did  not 
respond.  The  information  in  this 
questionnaire  related  to  Sam  Sung's 
pricing  practices  in  its  home  and  U.S. 
markets.  Without  this  information  the 
Department  is  unable  to  determine  what 
level  of  diunping,  if  any,  existed  for  Sam 
Simg  during  the  period  of  review. 
Therefore,  we  determine  that  the  use  of 
facts  available  is  warranted  pursuant  to 
section  776(a)(2)(A)  of  the  Tariff  Act 
because  Sam  Simg  withheld  information 
requested  by  the  Department. 

Section  776(b)  of  the  Tariff  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  the  party  as  facts  otherwise 
available.  Adverse  inferences  are 
appropriate  "to  ensure  that  the  party 
does  not  obtain  a  more  favorable  result 
by  failing  to  cooperate  than  if  it  had 
cooperated  hilly."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc. 
316-103d  at  870  (1994).  Furthermore, 
"an  affirmative  finding  of  bad  faith  on 
the  part  of  the  respondent  is  not 
required  before  the  Department  may 
make  an  adverse  inference."  See 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule,  62  FR  27296,  27340 
(May  19, 1997)  [Final  Rule). 

The  Department  finds  that  in  not 
responding  to  the  questionnaire,  Sam 


Sung  failed  to  cooperate  by  not  acting  to 
the  best  of  i^  ability  to  comply  with 
requests  for'information.  Therefore, 
pursuant  to  section  776(b)  of  the  Tariff 
Act,  we  mai,  in  making  ova 
determinati  )n,  use  an  adverse  inference 
in  selecting  from  the  facts  otherwise 
available.  Tiiis  adverse  inference  may 
include  reliance  on  data  derived  bom. 
the  petition!  a  previous  determination  in 
an  investig^on  or  review,  or  any  other 
information  placed  on  the  record.  It  is 
the  Departnlent's  practice  to  assign  the 
highest  rate: from  any  segment  of  a 
proceeding  as  total  adverse  facts 
available  ween  a  respondent  fails  to 
cooperate  to  the  best  of  its  ability.  See 
e.g.,  Stainle  is  Steel  Plate  in  Coils  from 
Taiwan;  Pn  liminary  Results  and 
Rescission  i  n  Part  of  Antidumping  Duty 
Administrative  Review,  67  FR  5789 
(February  7i  2002).  ("Consistent  with 
Departmenljpractice  in  cases  where  a 
respondent  jfails  to  cooperate  to  the  best 
of  its  ability,  and  in  keeping  with 
section  776Jb)(3)  of  the  Act,  as  adverse 
facts  available  we  have  applied  a  margin 
based  on  the  highest  margin  fi-om  any 
prior  segmept  of  the  proceeding....  In 
this  case,  tUe  highest  margin  from  any 
segment  of  he  proceeding  is...  the 
petition  rat(  i  in  the  less-than-fair-value 
(LTFV)  inv«  stigation.")  Therefore,  in  the 
instant  case ,  the  Department  is  applying 
the  margin  )f  21.2  percent  to  Sam  Sung 
for  these  fit  al  results.  This  margin 
represents  the  highest  margin  calculated 
in  the  AD  petition  submitted  in  the 
LTFV  inves^gation.  See  Final 
Determinat  on  of  Sales  at  Less  Than 
Fair  Value:  Certain  Welded  Stainless 
Steel  Butt-\  'eld  Pipe  Fittings  from  the 
Republic  o^  Korea,  57  FR  61881,  61882 
(December  J9, 1992). 

Informati  du  from  prior  segments  of 
the  proceec^ng  constitutes  secondary 
informatioi ,  and  section  776(c)  of  the 
Tariff  Act  p  rovides  that  the  Department 
shall,  to  th«  extent  practicable, 
corroborate  secondary  information  from 
independei  it  sources  reasonably  at  its 
disposal,  T  le  SAA  provides  that 
"corroboralje"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  v  due.  See  H.R.  Doc.  316-103d 
at  870  (199  {).  To  corroborate  secondary 
informatioi ,  the  Department  will,  to  the 
extent  prac  icable,  examine  the 
reliability  a  nd  relevance  of  the 
informatioi  i  to  be  used. 

To  corrol  (orate  the  margins  calculated 
in  the  petit  on,  we  examined  the  basis 
of  the  rates  contained  in  the  petition. 
The  U.S.  pi  ices  in  the  petition  were 
based  on  pfices  of  a  Korean 
manufactuier  selling  in  the  United 
States.  See  Petition  at  24  and  appendix 
M  (May  20J 1992).  To  corroborate  this 


information,  we  obtained  U.S.  import 
statistics  from  the  U.S.  International 
Trade  Commission  (the  ITC).  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  South  Africa,  61 
FR  24271,  24273  (May  14, 1996). 
However,  the  ITC  reported  this  data  on 
a  weight  basis,  and  the  prices  contained 
in  the  petition  were  reported  on  a  per- 
piece  basis.  Therefore,  we  were  imable 
to  use  the  U.S.  import  statistics  as 
corroboration.  Nevertheless,  the.prices 
used  in  the  petition  were  from  a  price 
list  that  was  publicly  available  and 
obtained  directly  from  the  Korean  seller 
and  manufactxuer.  See  Petition,  at 
appendix  M  (public  version)  (May  20, 
1992).  Therefore,  because  it  is  an 
independent,  public  source,  we  find 
that  it  has  probative  value.  See  Certain 
Carbon  Steel  Butt-Weld  Pipe  Fittings 
from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  68  FR  6409,  6411  (February  7, 
2003);  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China,  62  FR 
41347,  41349  (August  1, 1997).  The 
Department  is  aware  of  no  other  ' 
independent  soiu^es  of  information  that 
would  enable  us  to  further  corroborate 
the  petition's  margin  calculation. 

The  normal  value  was  based  on 
constructed  value  (CV).  Petitioners 
based  the  cost  of  raw  materials  on 
petitioners'  own  consiunption  at  prices 
reported  in  an  antidumping  petition  for 
certain  welded  stainless  steel  pipes  from 
Korea  filed  with  the  Department  on 
November  18, 1991.  Petitioners  based 
direct  and  supervisory  labor,  natural 
gas,  and  electricity  expenses  on  its  own 
usage  at  wage  rates  and  energy  rates  in 
Korea.  The  cost  of  utilities  other  than 
electricity  and  natural  gas,  tools  and 
supplies,  direct  manufacturing 
overhead,  and  packing  were  based  on 
petitioners'  own  actual  experience  in 
1991.  Petitioners  added  the  statutory      • 
minimums  often  percent  for  general 
expenses  and  eight  percent  for  profit  to 
the  cost  of  maniifacturing.  We  examined 
the  data  submitted  by  the  petitioners 
and  the  assumptions  the  petitioners 
made  when  calciilating  CV.  The 
methodology  was  reasonable  and  was 
based  oh  the  data  reasonably  available 
to  petitioners  at  the  time.  For  purposes 
of  the  preliminary  results  of  this  review, 
we  find  no  reason  to  believe  the 
reliability  of  this  information  should  be 
called  into  question. 

With  respect  to  the  relevance  aspect 
of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  to  determine 
whether  there  are  circumstances  that 
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would  render  a  margin  inappropriate. 
Where  circumstances  indicate  the 
selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin.  See,  e.g.,  Fresh 
Cut  Flowers  from  Mexico;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  {Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 
See  Stainless  Steel  Plate  in  Coils  from 
Belgium;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  66  FR  11559  (February  26, 
2001). 

The  highest  margin  in  the  history  of 
the  proceeding  is  21.2  percent  from  the 
petition  in  the  LTFV  investigation.  In 
this  review,  there  are  no  circumstances 
indicating  that  this  margin  is 
inappropriate  as  adverse  facts  available. 
Therefore,  we  preliminarily  find  the 
21.2  percent  rate  is  corroborated  to  the 
greatest  extent  practicable  in  accordance 
with  section  776(c)  of  the  Tariff  Act. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  a 
weighted-average  dumping  margin  of 
21.2  percent  exists  for  Sam  Sung  for  the 
period  February  1,  2002  through  January 
31,2003. 

Interested  parties  may  submit  written 
comments  (case  briefs)  no  later  than  30 
days  after  the  date  of  publication.  See  19 
CFR  §351.309(c)(l)(ii).  Rebuttal 
comments  (rebuttal  briefs),  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  no  later  than  37  days 
after  the  date  of  publication  of  this 
notice.  See  19  CFR  §351. 309(d)(1). 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument,  not  to 
exceed  five  pages  in  length.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  See  19 
CFR  §351.310{c).  Any  hearing,  if 
requested,  will  be  held  two  days  after 
the  submission  of  rebuttal  briefs,  if  any, 
or  the  first  working  day  thereafter.  See 
19  CFR  §351. 310(d).  The  Department 
will  publish  a  notice  of  the  final  results 
of  the  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  by  the  parties,  within  120 
days  of  publication  of  these  preliminary 
results.  See  19  CFR  §351. 213(h). 

The  Department  will  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 


Department  will  issue  appropriate 
assessment  instructions  directly  to 
Customs  within  15  days  of  publication 
of  the  final  results  of  review.  We  will 
direct  Customs  to  assess  the  resulting 
assessment  rate  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  entry  during  the 
review  period. 

Cash  Deposit 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
final  results  of  this  administrative 
review  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  shown  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiuer  is  a  firm 
covered  in  this  review,  any  previous 
reviews,  or  the  LTFV  investigation,  the 
cash  deposit  rate  will  be  21.2  percent, 
the  "all  others"  rate  established  in  the 
LTFV  investigation.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Welded  Stainless 
Steel  Butt-Weld  Pipe  Fittings  from  the 
Republic  of  Korea,  57  FR  61881.  61882 
(December  29,  1992). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR  § 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidiunping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failiu-e  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidimiping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties.This 
administrative  review  and  notice  are  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Tariff  Act. 


Dated:  September  16.  2003. 

James  J.  Jochum. 

Assistant  Secretary  for, Import 
A  dministmtian . 

[FR  Doc.  03-24576  Filed  9-26-K)2;  8:45  am) 

BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Travel  and  Tourism  Promotion 
Advisory  Board;  Notice  of  Open 
IMeeting 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  open  meeting. 


ZJate:  October  13,  2003. 
Time:  1:30-4:30  p.m. 

Place:  Washington  Convention  ' 
Center,  801  Mount  Vernon  Place,  NW., 
Washington,  DC  20001. 
SUMMARY:  The  United  States  Travel  and 
Tourism  Promotion  Advisory  Board 
("Board")  will  hold  a  Board  meeting  on 
October  13.  2003  at  the  Washington 
Convention  Center. 

The  Board  will  discuss  the  design, 
development  and  subsequent 
implementation  of  an  international 
advertising  and  promotional  campaign, 
which  will  seek  to  encourage 
individuals  from  select  countries  to 
travel  to  the  United  States  for  the 
express  purpose  of  engaging  in  tourism.' 
The  meeting  will  be  open  to  the  public. 
Time  will  be  permitted  for  public 
comment.  To  sign  up  for  public 
comment,  please  contact  Julie  Heizer  at 
least  24  hom-s  before  the  start  of  the 
meeting.  She  may  be  contacted  at  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Room  7025, 
Washington,  DC  20230;  via  fax  at  (202) 
482-4272;  or,  via  e-mail  at 
promotion@tinet.ita.doc.gov. 

Written  comments  concerning  Board 
affairs  are  welcome  anytime  before  or 
after  the  meeting.  Written  comments  . 
should  be  directed  tp  Julie  Heizer. 
Minutes  will  be  available  within  30 
days  of  this  meeting. 

The  Board  is  mandated  by  Pub.  L. 
108-7,  Section  210.  As  directed  by 
Public  Law  108-7,  Section  210.  the 
Secretary  of  Commerce  shall  design, 
develop  and  implement  an  international 
advertising  and  promotional  campaign, 
which  seeks  to  encourage  individuals  to 
travel  to  the  United  States.  The  Board 
shall  recommend  to  the  Secretary  of 
Commerce  the  appropriate  coordinated 
activities  for  funding.  This  campaign 
shall  be  a  multi-media  effort  that  seeks 
to  leverage  the  Federal  dollars  with 
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contributions  of  cash  and  in-kind 
products  unique  to  the  travel  and 
tourism  industry.  The  Board  was 
chartered  in  August  of  2003  and  will 
expire  on  August  8,  2005. 

The  Washington  Convention  Center  is 
accessible  by  Metro  via  the  Yellow  Line. 
The  Yellow  Line  exit  for  the 
Washington  Convention  Center  is  Mt. 
Vernon  Square/  Convention  Center. 

For  further  information,  phone  Julie 
Heizer,  Office  of  Travel  and  Tourism 
hidustries  (OTTI),  International  Trade 
Administration,  U.S.  Department  of 
Conunerce  at  (202)  482-4904.  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
OTTI.  .    \ 

bated:  September  22,  2003. 
Gary  G.  Justice, 

Special  Assistant,  Office  of  Service  Industries, 
Tourism,  and  Finance. 
(FR  Doc.  03-24577  Filed  9-26-03;  9:45  am] 
BNJJNQ  CODE  3S10-On-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.092303C] 

> 

Notice  of  Change  to  Regional  Rsherles 
Management  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  change  of  public  ^ 

meeting. 

SUMMARY:  Due  to  concern  regarding  the 
path  of  Hurricane  Isabel,  NMFS 
cancelled  the  September  18,  2003, 
South  Atlantic  constituent  session  in 
Pawleys  Island,  S.C.  The  rescheduled 
constituent  session  will  be  in 
Charleston,  S.C.  on  October  7,  2003. 
This  is  part  of  a  series  of  regional 
constituent  sessions  that  started  in  June 
and  are  running  through  October  to 
gather  public  input  on  ways  to  improve 
the  effectiveness  of  NMFS  and  its 
management  of  living  marine  resources. 
The  regional  sessions  are  a  collaborative 
effort  involving  all  major  marine 
fisheries  interests.  The  primary 
objective  is  to  assemble  and  provide  a 
comprehensive  analysis  of  the  diverse 
opinions,  attitudes,  and  perspectives  of 
marine  resoiirce  stakeholders  as  they 
relate  to  broad  themes  in  fisheries 
management.  The  secondary  objective  is 
to  identify  performance  measiu^s. 
DAT^S:  The  South  Atlantic  constituent 
session  will  be  held  October  7,  2003, 


from  5  p.m. '  -  6  p.m.  and  6:30  p.m.  -  8 
p.m.  To  sub]  ait  comments,  see  FOR 
FURTHER  INFORMATION  CONTACT. 
ADDRESSES:  ^The  session  will  be  held  at 
the  Town  aiid  Country  Inn,  2008 
Savannah  Highway,  Charleston,  SC 
29407.  Teleohone:  843-571-1000. 
Information  pn  the  meetings  will  be 
updated  per  odically  on  NMFS'  web 
page:  http://  www.nmfs.noaa.gov/ 
emeetings. 

FOR  FURTHEF  INFORMATION  CONTACT: 

Gordon  Heb  a,  NMFS,  telephone:  301- 
713-2370;  e  nail: 

gordon.helm@noaa.gov.  To  submit  e- 
Comments  (tee  E-Conmients  Pilot 
Program). 

SUPPLEMENT  IRY  INFORMATION:  On  May 
15.  2003  (68  FR  26291),  NMFS 
published  ii  the  Federal  Register  notice 
of  regional  c  onstituent  sessions.  The 
session  prev  iously  scheduled  for 
September  18,  2003,  in  Pawleys  Island, 
S.C.  is  now  1  ;cheduled  for  October  7, 
2003,  in  Chi  rleston,  S.C.  The  schedule 
for  the  othei  constituent  sessions 
remains  unchanged. 

E-comment9  Pilot  Program 

NMFS  en(  lourages  the  public  to 
participate  i  tr  submitting  comments  by 
the  e-commi  snt  program.  To  this  end, 
NMFS  is  accepting  comments  by 
submitted  n^ail,  fax,  and  the  Internet  as 
part  of  its  e-pomments  pilot  project.  The 
e-Commenta  pilot  project  is  designed  to 
introduce  eKctronic  commenting  to  its 
constituents .  You  can  respond  to  the 
questions  oi  i  the  e-comment  page 
through  NN(  FS'  web  page  http:// 
www.nmfs.i  oaa.gov/emeetings.  The 
public  is  en  :ouraged  to  use  the  new  web 
site  to  comp  ose  and  submit  comments 
on  the  regio  lal  constituent  meetings.  In 
submitting  I  omments,  please  include 
your  name,  iddress,  anxl  region  for  each 
comment.  N  MFS  also  invites  public 
comments  c  n  the  e-Comments  program 
that  allows  rou  to  submit  your 
comments  o  n  line.  Please  submit  your 
comments  t  y  only  one  means. 
Comments  i  eceived  from  the  public  will 
become  par  of  the  public  record  and 
will  be  post  id  on  the  e-Conunents  web 
site  http://Mww.nmfs.noaa.gov/ 
emeetings. 

Areas  NK  FS  is  soliciting  public 
comments  c  n: 

(1)  What  s  the  most  important  issue 
facing  fishe  'ies  in  your  region? 

(2)  Who  1:  as  responsibility  over  this 
issue?  If  uni  :lear,  or  imcertain,  who 
should  be  ii  charge? 

(3)  Identi  y  and  describe  a  possible 
solution  or  iolutions  that  would  remedy 
the  issue? 

(4)  Does  die  solution  require  (a)no 
changes  to  he  present  administrative  or 


statutory  structure,  or  (b)administrative 
changes,  and  if  so,  what  changes  would 
you  propose,  or  (c)  statutory  changes, 
and  if  so,  what  would  they  be? 

(5)  How  could  one  measure  whether 
the  solution  is  being  properly 
implemented  and  working? 

(6)  Briefly  describe  the  best  way  to 
keep  you  informed  about  changes 
within  NMFS  and  fisheries 
management.    ' 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gordon  Helm  (see 
FOR  FURTHER  INFORMATION  CONTACT)  2 
weeks  before  each  meeting. 

Dated:  September  23,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

[FR  Doc.  03-24566  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection,  Comment 
Request 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 
ACTION:  Notice. 

In  accordance  with  Section  3506(c)  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Office  of  the  Assistant  Secretary  of 
Defense  for  Health  Affairs  announces 
the  proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Conmients  are  invited  on:  (a)  Whether 
the  proposed  extension  of  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  information 
collection;  (c)  ways  to  einhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biu'den  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Considerations  will  be  given  to 
all  comments  received  November  28, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed    . 


information  collection  should  be  sent  to 
TRICARE  Management  Activity — 
Aurora,  Appeals,  Hearings  and  Claims 
Collection  Division,  16401  E.  Centretch 
Pkwy.,  Attn:  Donald  F.  Wagner,  Aurora, 
CO  80011-9066. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  t  J  the  above  address  or  call 
TRICARE  Management  Activity, 
Appeals,  Hearings  and  Claims 
Collection  Division  at  (303)  676-3411. 

Title,  Associated  Form,  and  OMB 
Number:  Professional  Qualifications 
Medical/Peer  Reviewers,  CHAMPUS 
Form  780,  OMB  Number  0720-0005. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  and  record  the  professional 
qualifications  of  medical  and  peer 
reviewers  utilized  within  CHAMPUS. 
The  form  is  included  as  an  exhibit  in  an 
appeal  or  hearing  case  file  as  evidence 
of  the  reviewer's  professional 
qualifications  to  review  the  medical 
documentation  contained  in  the  case 
file. 

Affected  Public:  Business  or  other  for- 
profit. 

Annual  Burden  Hours:  15. 

Annual  Number  of  Respondents:  60, 

Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  15 
minutes. 
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Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Respondents  are  medical 
professionals  who  provide  medical  and 
peer  review  of  cases  appealed  to  the 
Office  of  Appeals,  Hearings  and  Claims 
Collection  Division,  TRICARE 
Management  Activity.  CHAMPUS  Form 
780  records  the  professional 
qualifications  of  the  medical/peer 
reviewer.  The  completed  form  is 
included  as  an  exhibit  in  the  appeal  or 
hearing  case  file,  and  documents  for 
anyone  reviewing  the  file,  the 
professional  qualifications  of  the 
medical  professional  who  review  the 
case.  If  the  form  is  not  included  in  the 
case  file,  individuals  reviewing  the  file 
will  not  have  ready  access  to  the 
qualifications  of  the  reviewing  medical 
professional.  Having  qualified 
professionals  provide  medical  and  peer 
review  is  essential  in  maintaining  the 
integrity  of  the  appeal  and  hearing 
process. 

Dated:  September  22,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-24439  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  5001 -08-M 


DEPARTMErfT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  03-36] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-36  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  17.  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNG  CODE  5001 -Oe-M 
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DEFENSE 


SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


In  reply  refer  to: 
1-03/010291 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requij-ements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  Ue  are  forwarding  herewith  Transmittal  No.  03-36, 

I 
concerning  the  Department  of  the  ^avy's  proposed  Letter(s)  of  Offer  and  Acceptance 

1 

(LOA)  to  United  Kingdom  for  deff  nse  articles  and  services  estimated  to  cost  $143 
million.  Soon  after  this  letter  is  de  ivered  to  your  of^ce,  we  plan  to  notify  the  news 
media. 

Sincerely, 

^       Richacd  J.  Millies^ 
Deputy  Director 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
^  Senate  Committee  on  Foreign  Relations 

House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
.  Senate  Committee  on  Appropriations 


(i) 
(U) 


(iii) 


(iv) 

(V) 
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Transmittal  No.  03-36 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Prosoective  Purchaser;  United  Kingdom 


Total  R<itifnated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  88  million 
$  55  million 

$143  million 


Descriotion  and  Quantity  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purghflsi>;  105  conventionally  armed  TOMAHAWK  BLOCK 
IV  Land  Attack  Missiles  (TLAM-E),  containers,  engineering  support,  test 
equipment,  operational  flight  test  support,  communications  equipment,  technical 
assistance,  personnel  training/equipment,  spare  and  repair  parts,  and  other 
related  elements  of  logistics  support 

Military  Deoartment:  Navy  (AHJ)  - 

Prior  Related  Cases,  if  any: 
FMS  case  AHE  -  $39  million  -  14Dec01 
FMS  case  GXQ  -  $71  million  -  13NovOO 
FMS  case  AHA  •  $32  million  -  26Aug99 
FMS  case  AGS  -  $140  million  -  160ct95 


(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vH)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 


(viii)       Date  Reoort  Dehvered  to  Congress;  11  SEP  2003 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTinCATION 


United  Kingdom  -  TOMAHAWK  BLOCK  IV  Land  Attack  Missiles 

The  Govenunent  of  United  Kingdom  ha^  requested  a  possible  sale  of  105  conventionally 
armed  TOMAHAWK  BLOCK  IV  Land  {Attack  Missiles  (TLAM-E),  containers,  engineering 
support,  test  equipment,  operational  flight  test  support,  conununications  equipment,  technical 
assistance,  personnel  training/equipment  spare  and  repair  parts,  and  other  related  elements 
of  logistics  support  The  estimated  cost  I  i  $143  million. 

This  proposed  sale  will  contribute  to  the  IToreign  policy  and  national  security  of  the  United 
States  by  improving  the  military  capabil^ies  of  the  United  Kingdom  and  enhancing  weapon 
system  standardization  and  interoperability  of  this  important  NATO  ally. 

The  United  Kingdom  needs  these  missilef  to  replenish  missiles  expended  in  support  of 
coalition  operations.  The  proposed  sale  ^ill  enhance  the  United  Kingdom's  ability  to  engage 
in  coalition  warfare  along  with  the  U.S.  lifavy.  The  United  Kingdom,  which  already  has 
TOMAHAWK  missiles  in  its  inventory,  yfiW  have  no  difficulty  absorbing  these  additional 
missUes. 


\ 


The  proposed  sale  of  this  equipment  and 
the  region. 


The  prime  contractor  will  be  Raytheon 
offset  agreements  proposed  in  connectioi 


^(lissile  Systems  of  Tucson,  Arizona.  There  are  no 
with  this  potential  sale. 


Implementation  of  this  proposed  sale  wil 
Government  or  contractor  representative  !S 


There  will  be  no  adverse  impact  on  U.S.  i  lefense  readiness  as  a  result  of  this  proposed  sale. 


x 


■\ 


support  will  not  affect  the  basic  military  balance  in 


not  require  the  assignment  of  any  additional  U.S. 
to  United  Kingdom. 
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Transmittal  No.  03-36 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Tecimologv; 

1.  The  conventionally  armed  TOMAHAWK  BLOCK  IV  Land  Attack  MissUe 
(TLAM-E)  consists  of  the  following  classified  components: 

a.  The  TLAM-E  missile  (Complete)  -  Missile  components  consisting  of  Guidance 
Set,  Digital  Scene  Matching  Area  Correlator  (DSMAC),  Global  Positionmg  System  (GPS) 
when  software  is  installed,  Data  Link  when  software/firmware  is  installed,  Conmion  Missile 
Radar  Altimeter  (CMRA),  Operational  Flight  Software,  DSMAC  Flight  Software,  and  GPS 
flight  software. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  United  Kingdom  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  UJS.  Government 
This  proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  03-24437  Filed  9-26-03;  8:45  am] 
BILLING  CODE  S001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

TRICARE  (Formerly  Known  as  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS)); 
Fiscal  Year  2004  Mental  Health  Rate 
Updates 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  updated  mental  health 
per  diem  rates. 

SUMMARY:  This  notice  provides  for  the 
updating  of  hospital-specific  per  diem 
rates  for  high  volumes  providers  and 
regional  per  diem  rates  for  low  volume 
providers;  the  updated  cap  per  diem  for 
high  volume  providers;  the  beneficiary 
per  diem  cost-share  amount  for  low 
volume  providers  for  FY  2004  under  the 
TRICARE  Mental  Health  Per  Diem 
Payment  System;  and  the  updated  per 
diem  rates  for  both  full-day  and  Ifalf-day 
TRICARE  Partial  Hospitalization 
Programs  for  fiscal  year  2004. 


EFFECTIVE  DATE:  The  fiscal  year  2004 
rates  contained  in  this  notice  are 
effective  for  services  occurring  on  or 
after  October  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Regensberg,  Office  of  Medical  Benefits 
and  Reimbursement  Systems.  TRICARE 
Management  Activity,  telephone  (303) 
676-3742. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  in  the  Federal  Register 
on  September  6,  1988,  (53  FR  34285)  set 
forth  reimbursement  changes  that  were 
effective  for  all  inpatient  hospital 
admission  in  psychiatric  hospitals  and 
exempt  psychiatric  units  occurring  on 
or  after  January  1,  1989.  The  final  rule 
published  in  the  Federal  Register  on 
July  1,  1993,  (58  FR  35-400)  set  forth 
maximum  per  diem  rates  for  all  partial 
hospitalization  admissions  on  or  after 
September  29,  1993.  Included  in  these 
final  rules  were  provisions  for  updating 
reiml^ursement  rates  for  each  federal  ^ 
fiscal  year.  As  stated  in  the  final  rules, 
each  per  diem  shall  be  updated  by  the 
Medicare  update  factor  for  hospitals  and 
units  exempt  from  the  Medicare 
Prospective  Payment  System.  For  fiscal 


year  2004,  Medicare  has  recommended 
a  rate  of  increase  of  3.4  percent  for 
hospitals  and  units  excluded  ft-om  the 
prospective  payment  system.  TRICARE 
will  adopt  this  update  factor  for  FY 
2004  as  the  final  update  factor. 
Hospitals  and  units  with  hospital- 
specific  ratet  (hospitals  and  units  with 
high  TRICARE  volume)  and  regional 
specific  rates  for  psychiatric  hospitals 
and  units  with  low  TRICARE  volume 
will  have  their  TRICARE  rates  for  FY 
2003  updates  by  3.4  percent  for  FY 
2004.  Partial  hospitalization  rates  for 
full  day  and  half  day  programs  will  also 
be  updated  by  3.4  percent  for  FY  2004. 
The  cap  amount  for  high  volume 
hospitals  and  units  will  also  be  updated 
by  the  3.4  percent  for  FY  2004.  The 
beneficiary-  cost-share  for  low  volume 
hospitals  and  units  will  also  be  updated 
by  the  3.4  percent  for  FY  2004. 
Consistent  with  Medicare,  the  wage 
portion  of  the  regional  rate  subject  to  the 
area  wage  adjustment  is  71.56  percent 
for  FY  2004. 

The  following  reflect  an  update  of  3.4 
percent. 
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Regional  Specific  Rates  for  Psy- 
chiatric Hospitals  and  Units 
With  Low  Tricare  Volume 


United  States  census  region 

Rate* 

Northeast: 

New  England  

Mid-Atlanttc 

$618 
594 

Midwest: 

East  Nortti  Central 

513 

=     West  North  Central 

484 

South: 

South  Atlantic  

612 

East  South  Central 

663 

West  South  Central 

558 

West: 

Mountain : 

^    Pacific ; 

557 
657 

'Wage  portion  of  the  rate,  subject  to  the 
area  wage  adjustment:  71 .56  percent 

Beneficiary  Cost-Share:  Beneficiary 
cost-share  (other  than  dependents  of 
active  duty  members)  for  care  paid  on 
the  basis  of  a  regional  per  diem  rate  is 
the  lower  of  $164  per  day  or  25  percent 
of  the  hospital  billed  charges  effective 
for  services  rendered  on  or  after  October 
1.2003 

Cap  Amount:  Updated  cap  amount  for 
hospitals  and  units  with  high  TRICARE 
volume  is  $776  per  day  for  FY  2004. 

The  following  reflect  an  update  of  3.4 
percent  for  FY  2004. 

Partial  Hospitalization  Rates  for 
Full-Day  and  Half-Day  Pro- 
grams FY  2004 


United  States 

Full-day  rate 

Half-day 

census  region 

(6  hours  or 
more) 

rate 
(3-5  hours) 

Northeast: 

-• 

New  Eng- 

land (ME, 

NH.  VT, 

MA,  Rl, 

CT)  

$248 

$186 

Mid-Atlantic 

(NY,  NJ, 

PA)  

268 

201 

Midwest: 

East  North 

Central 

i 

(OH,  IN, 

IL,  Ml, 

Wl>  

236 

177 

West  North 

Central 

* 

(MN,  lA, 

MO,  ND, 

SD,  NE, 

- 

KS)  

236 

177 

South: 

South  Atlan- 

tic (DE, 

MD,  DC, 

VA.NY, 

- 

. 

NC.  SC. 

• 

GA,  FL)  .. 

255 

191 

Partial 
Full-Da\ 

GRAMS 


Ff 
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H(>SPITALIZATION   RATES  FOR 

AND    Half-Day    Pro- 
2004— Continued 


United  Stateb 
census  regioki 


East  Soul  \\ 
Central 
(KY,  Tr , 
AL,  MS    .. 

West  Sou  :h 
Central 
(AR,  U  , 
TX,  OK    .. 


West: 


Mountain 
(MT,  ID 
WY,  CC  I, 
NM,  A2 
UT,  NV 

Pacific  (V\  A, 
OR,  CA , 
AK,  HI) 


Full-day  rate 

(6  hours  or 

more) 


275 


275 


278 


272 


Half-day 

rate 

(3-5  hours) 


206 


206 


209 
204 


The  above  rates  are  effective  for 
services  renqered  on  or  after  December 
1,2003.         I 

Dated:  Septlmber  22,  2003. 
Patricia  L.  Toppings, 

Alternate  OSL  Federal  Register  Liaison 
Officer,  Depar  ment  of  Defense. 
[FR  Doc.  03-2  1441  Filed  9-26-03;  8:45  am] 
BILLING  CODE  51  01-O8-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the)  Secretary 


Defense  Scii  mce  Board 

Department  of  Defense. 
Notice  of  advisory  committee 


AGENCY: 
ACTION: 

meeting  can4ellations 


Tie 


SUMMARY: 

Task  Force 
Capabilities 
September 
to  Hurricane 
meeting  on 
been  cance 


Ql 


2! 


Defense  Science  Board 
Enabling  Joint  Force 

:  neeting  scheduled  for 

2003,  was  canceled  due 
Isabel.  The  follow-on 

September  29,  2003,  has  also 


leJ 

Dated:  September  22,  2003. 
Patricia  L.  Tofpings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Depar,  ment  of  Defense. 

[FR  Doc.  03-2.  442  Filed  9-26-03;  8:45  am] 

BILLING  CODE  501)1 -08-M 


DEPARTMEI  IT  OF  DEFENSE 


Office  of  the  Secretary 

United  States  European  Command 
Senior  Advi^ry  Group 

AGENCY:  Uni^d  States  European 
191     Command,  EoD 


ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  United  States  European 
Command  Senior  Advisory  Group 
(USEUCOM  SAG)  will  meet  in  closed 
session  on  October  6  and  7,  2003  at  the 
National  Defense  University  in 
Washington,  DC.  The  two-day  meeting 
will  be  discussing  issues  regarding  the 
European  Theater  Transformation 
Campaign  Plan  and  such  material 
cannot  be  segregated  without  defeating 
the  purpose  of  the  meeting.  Access  to 
the  information  will  be  limited  to 
personnel  with  the  specific  clearances 
and  need-to-know. 

This  meeting  will  include  classified 
matters  within  the  meaning  of  the 
Federal  Advisory  Committee  Act  in 
accordance  with  5  U.S.C,  App  2, 
Section  10(d),  5  U.S.C,  Section  552b{c), 
and  Executive  Order  12958  dated  April 
17,  1995. 

DATES:  Oetober  6  and  7,  2003. 
ADDRESSES:  National  Defense 
University,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

J.  Mahar,  (703)  614-6465. 

Dated:  September  17,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  03-24438  Filed  9-26-03;  8:45  am] 

BILLING  CODE  5001-OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Deputy  Secretary  of  Defense  Poiicy 
Memorandum,  Subject:  Ensuring  the 
Quality  of  Information  Disseminated  to 
the  Public  by  the  Department  of 
Defense,  Dated  February  10, 2003 

AGENCY:  Assistant  Secretary  of  Defense 
for  Public  Affairs,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  is  being  published 
to  notify  interested  persons  of  a  new 
Web  site  address.  The  Department  of 
Defense  Memorandum,  previously 
available  at  a  different  address, 
providing  final  guidelines  for  ensuring 
and  maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information 
disseminated  to  the  public  are  available 
on  Web  site:  http:// 
www.defenselink.mil/pubs/.  The 
Department  of  Defense  published  an 
earlier  notice  of  availability  for  these 
guidelines  on  March  26,  2003  (68  FR 
14599). 

DATES:  February  10,  2003. 
ADDRESSES:  Ms.  Janet  Unger,  OASD 
(PA),  Office  of  the  Assistant  Secretary  of 
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Defense  for  Public  Affairs,  1400  Defense 
Pentagon,  Washington,  DC  20301-1400. 
FOR  FURTHER  INFORMA-RON  CONTACT:  Ms. 
Janet  Unger,  OASD  (PA),  703-428-0593, 
junger@hq.afis.osd.mil. 

Dated:  September  17,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  03-24440  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  amend  a  system  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  one  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  actions  will  be 
effective  without  further  notice  on 
October  29,  2003  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601^043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as  . 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated;  September  17,  2003. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F051  AF  JA  I 

SYSTEM  NAME: 

Commander  Directed  Inquiries  (June 
4,  2002,  67  FR  38487). 


changes: 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Destroy 
2  years  after  the  case  is  closed.' 
*        *        *        *        * 

F051  AF  JA  I 
SYSTEM  NAME: 

Commander  Directed  Inquiries. 

SYSTEM  LOCATION: 

Commander  Directed  Inquiries  are 
maintained  at  the  installation  where  the 
Commander's  office  is  located. 

Information  copies  of  a  report  are  kept 
at  the  individual's  organization  and  at 
other  organizations  which  have  an 
interest  in  a  particular  incident  or 
problem  involving  that  individual  that 
is  addressed  in  the  report.  Official  Air 
Force  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  are  subjects  of 
reviews,  inquiries,  or  investigations 
conducted  under  the  inherent  authority 
of  a  commander  or  director.  All  persons 
who  cire  subjects  of  administrative 
command  actions  for  which  another 
system  of  records  is  not  applicable. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Commander-directed  investigations; 
letters/transcriptions  of  complaints, 
allegations  and  queries;  letters  of 
appointment;  reports  of  reviews, 
inquiries  and  investigations  with 
supporting  attachments,  exhibits  and 
photographs,  record  of  interviews; 
witness  statements;  reports  of  legal 
review  of  case  files,  congressional 
responses;  memoranda;  letters  and 
reports  of  findings  and  actions  taken; 
letters  to  complainants  and  subjects  of 
investigations;  letters  of  rebuttal  fi-om 
subjects  of  investigations;  finance, 
personnel;  administration;  adverse 
information,  and  technical  reports; 
documentation  of  command  action. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  10  U.S.C.  164,  Commanders  of 
Combatant  Commands;  Air  Force 
Instruction  51-604,  Appointment  to  and 
Assumption  of  Command;  Inherent 
authority  of  commanders  to  investigate 
matters  or  incidents  under  their 
jurisdiction  or  command. 

PURPOSE(S): 

Used  to  ensiu-e  just,  thorough,  and 
timely  resolution  and  response  to 
complaints,  allegations,  or  queries,  and 


as  a  means  of  improving  morale, 
welfare,  good  order,  discipline,  and 
efficiency  of  organizations,  units,  and 
personnel. 

Portions  of  the  inquiries  or 
investigations  may  be  used  in  evaluating 
an  individual's  overedl  performance  and 
may  be  included  in  their  military 
personnel  records. 

Documents  received  or  prepared  in 
anticipation  of  litigation  are  used  by 
attorneys  for  the  government  to  prepare 
for  trials  and  hearings;  to  analyze 
evidence;  to  prepare  for  examination  of 
witnesses;  to  prepare  for  argument 
before  courts,  magistrates,  and 
investigating  officers;  and  to  advise 
commanders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DoD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows:' 

To  governmental  boards  or  agencies 
or  health  care  professional  societies  or 
organizations  if  such  record  or 
document  is  needed  to  perform 
licensing  or  professional  standards 
monitoring  related  to  credentialed 
health  care  practitioners  or  licensed 
non-credentialed  health  care  persoimel 
who  are  or  were  members  of  the  United 
States  Air  Force,  and  to  medical 
institutions  or  organizations  wherein 
such  member  has  applied  for  or  been 
granted  authority  or  employment  to  . 
provide  health  care  services  if  such 
record  or  docimient  Is  needed  to  assess 
the  professional  qualifications  of  such 
member. 

To  certifying  and  licensing  bodies  for 
professional  certifications  and 
accreditations  not  related  to  health  care. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

.STORAGE: 

Maintained  in  file  folders,  in 
computers,  and  on  computer  output  and 
storage  products. 

retrievabiuty: 

Retrieved  by  subject's  name  and 
Socicd  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
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system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  based 
upon  a  need  to  know.  Records  are  stored 
in  locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTKm  AND  DISPOSAL: 

Destroy  2  years  after  the  case  is 
closed. 

SYSTEM  IIANAGER(S)  AND  ADDRESS: 

The  Commander  who  initiated  an 
investigation  or  that  Commander's 
successor  in  command,  at  that 
Commander's  installation  office.  Official 
Air  Force  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

NOTIFICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
.  Commander  who  initiated  the 
investigation,,  or  that  Commander's 
successor,  at  the  Commander's 
installation  office. 

Individual  should  provide  their  full  . 
name,  mailing  address,  and  Social 
Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  request  to  the 
Commander  who  initiated  the 
investigation,  or  that  Commander's 
successor  in  command,  at  the 
Commander's  installation  office. 

Individual  should  provide  their  full 
name,  mailing  address,  and  Social 
Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Complainants,  subjects, 
investigations,  witnesses,  official 
records,  third  parties,  and  Members  of 
Congress.  Information  from  almost  any 
source  can  be  included  if  it  is  relevant 
and  material  to  the  investigation, 
inquiry,  or  subsequent  command  action. 

EXEMPTIONS  CLAIMED /OR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k){2). 


However,  if  m  individual  is  denied  any 
right,  privih  ge,  or  benefit  for  which  he 
would  other  wise  be  entitled  by  Federal 
law  or  for  w  lich  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  inforn  lation,  the  individual  will 
be  provided  access  to  the  information 
exempt  to  th  e  extent  that  disclosiu-e 
would  revea  the  identify  of  a 
confidential  source.  Note:  When 
claimed,  thi;  exemption  allows  limited 
protection  o  investigative  reports 
maintained  ;  n  a  system  of  records  used 
in  personnel  or  administrative  actions. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirementTof  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  abd  (e)  published  in  32  CFR 
part  806b.  For  additional  information 
contact  the  a  ystem  manager. 

[FR  Doc.  03-2  1443  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  SI  01-08-P 


DEPARTME  4T  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  (NOA)  for  the 
Draft  Envirofimental  Impact  Statement 
(DEIS)  for  thb  Transformation  of  the 
2nd  Brigad^  25th  Infantry  Division 
(Light)  to  a  Striker  Brigade  Combat 
Team  (SBCT)  in  Hawaii 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availabilitv. 


The 


Mili 


SUMMARY 

training  to  b« 
Barracks 
Dillingham 
Kahuku  Traiji 
Training  Are  i 
Pohakuloa 
of  Hawaii, 
proposed  that 
existing 
to  provide 
required  for 
include 
upgrades 
equipment  s 
vehicles  (nartie 
wheeled,  20- 
sysl  e 


th? 


iJi 


lar  d 


increa  se 


weapons 
120mm 
and  vehicles 
would 
acquire  land 
1,400  acres) 
(approximate  ly 
training  areas 

DATES:  The 
DEIS  will  en( 
of  the  NOA  i 
the  U.S 
Agency 


Proposed  Action  includes 
conducted  at  Schofield 
Miljtary  Reservation  (SBMR), 
itary  Reservation, 
ing  Area  and  Kaiwalqa 
on  Oahu  and  the 
Training  Area  on  the  island 
Twenty-eight  projects  are 
would  improve  the 
supijort  structure  and  facilities 
necessary  field  training 
SECT.  These  projects 
construction  of  ranges,  airfield 
acquisition,  and  new 
ch  as  new  and  modernized 
ly  the  Stryker,  an  eight- 
on  combat  vehicle)  and 
ms  (105mm  cannon  and 
mortfcr).  The  number  of  soldiers 
stationed  at  SBMR  also 

The  Army  would 
an  Oahu  (approximately 
1  on  the  island  of  Hawaii 
23,000  acres)  for 
and  road  construction. 


ci  imment  period  for  the 
45  days  after  publication 
the  Federal  Register  by 
Envi^-onmental  Protection 


ADDRESSES:  To  obtain  a  copy  of  the 
DEIS,  ask  questions  or  submit  written 
comments,  contact  Ms.  Cindy  Barger, 
U.S.  Army  Corps  of  Engineers,  Honolulu 
Engineer  District,  Program  and  Project 
Management,  Attention:  CEPOH-PP-E 
(Barger),  Building  230,  Fort  Shafter, 
Hawaii  96858-5440. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cindy  Barger  by  telephone  at  (808)  438- 
4812;  by  facsimile  at  (808)  438-7801;  or 
by  e-mail  at  SBCT_ElS@usace.anny.mil. 
SUPPLEMENTARY  INFORMATION:  The  SECT 
DEIS  analyzes  three  alternative  courses 
of  action  with  respect  to  the 
transformation  of  the  2nd  Brigade,  25th 
Infantry  Division  in  Hawaii:  (1)  The 
transformation  of  the  2nd  Brigade,  25th- 
Infantry  Division  (Light)  to  an  SBCT 
with  a  range  of  supporting  activities 
including  new.  additional,  or  modified 
ranges,  facilities  and  infrastructure  and 
acquisition  of  approximately  1,400  acres 
of  additional  training  lands  on  Oahu 
and  23,000  acres  on  the  island  of  Hawaii 
(preferred  alternative);  (2)  the 
transformation  of  the  2nd  Brigade,  25th 
Infantry  Division  (Light)  to  an  SBCT 
with  a  range  of  supporting  activities 
including  new,  additional,  or  modified 
ranges,  facilities  and  infi-astructure,  and 
acquisition  of  approximately  100  acres 
of  additional  training  lands  on  Oahu 
and  23,000  acres  on  the  island  of 
Hawaii;  and  (3)  the  no  action 
alternative,  under  which  no 
transformation  would  occur  in  the  near 
term^and  training  would  continue  as 
ciurently  exists. 

Comments  on  the  Draft  EIS,  received 
during  the  45-day  public  comment 
period,  will  be  considered  in  preparing 
the  Final  EIS.  Public  meetings  to 
comment  on  the  SBCT  DEIS  will  be  held 
at  various  locations  on  the  islands  of 
Oahu  and  Hawaii.  Notification  of  the 
times  and  locations  for  the  public 
meetings  will  be  published  in  local 
newspapers  and  in  the  Hawaii  Office  of 
Environmental  Quality  Control  bulletin. 

Copies  of  the  SBCT  DEIS  are  available 
for  review  at  the  following  libraries: 
Hilo  Public  Library,  300  Waianuenue 
Avenue,  Hilo,  Hawaii  96720-2477; 
Kailua-Kona  Public  Library,  75-138 
Hualalai  Road,  Kailua-Kona,  Hawaii 
96740-1704;  Thelma  Parker  Memorial 
Public  and  School  Library,  96767-1209 
Mamalahoa  Hwy.  Kamuela,  Hawaii 
96743-8429;  Kahuku  Public  and  School 
Library,  56-490  Kamehameha  Hwy., 
Kahuku,  Hawaii  96731-2200;  Mililani 
Public  Library,  95-450  Makaimoimo 
Street,  Mililani,  Hawaii  96789-3018; 
Hawaii  State  Library,  478  South  King 
St.,  Honolulu,  Hawaii  96813-2901; 
Wahiawa  Public  Library,  820  California 
Avenue,  Wahiawa,  Hawaii  96786-2034; 
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Waianae  Public  Library,  85-625 
Farrington  Hwy.,  Waianae,  Hawaii 
96792-2406;  Waialua  Public  Library, 
67-068  Kealohanui  Street,  Waialua, 
Hawaii  96791;  and  UH  Environmental 
Center,  317  Crawford  Hall.  2550 
Campus  Rd.,  Honolulu,  Hawaii  96822- 


H 

2217. 
The  Draft  EIS  may  also  be  reviewed  at 

- 

^^H 

the  following  SECT  Web  site:  http:// 

r 

f. 

1 

www.SBCTElS.com. 
Dated:  September  22,  2003. 

r 

H 

Raymond  J.  FatE, 

Deputy  Assistant  Secretary  of  the  Army, 

^E 

(Environment,  Safety  and  Occupational 
Health).  OASAd&'E). 

^^P 

[FR  Doc.  03-24482  Filed  9-26-03;  8:45  am] 

• 

BILUNG  CODE  3710-08-M 

I 

I 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Mandatory  Use  of  US  Bank's 
PowerTrack  System  by  Department  of 
Defense  Personal  Property 
Transportation  Service  Providers 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC).  as  the 
Department  of  Defense  (DOD)  Traffic 
Manager  for  the  Household  Goods  and 
Personal  Property  Program,  proposes  the 
mandatory  use  of  U.S.  Bank's 
PowerTrack  System  as  the  transaction 
and  payment  system  for  all  DOD 
Transportation  Service  Providers  (TSP), 
beginning  with  the  implementation  of 
Phase  I  of  the  Defense  Future  Personal 
Property  Program.  CFamilies  First). 
Furthermore,  the  use  of  MTMC's 
Centralized  Web  Application  (CWA) 
will  also  be  mandatory.  Implementation 
of  PowerTrack  at  all  Military  Services 
and  Coast  Guard  installations  is  the  goal 
of  Families  First,  which  is  the  first  step 
in  moving  toward  the  reengineered 
Personal  Property  Program  of  the  future. 
This  announcement  is  being  made  to 
provide  responses  to  comments  received 
froni  the  Federal  Register  notice 
published  on  Jime  5.  2003  (68  FR  33683) 
proposing  mandatory  use  of  U.S.  Bank's 
Power  TrackSystem  by  Department  of 
Defense  Personal  Property 
Transportation  Service  Providers.  The 
Electronic  Billing  and  Payment  portion 
of  the  Families  First  Web  Site  is  located 
at  http://www.mtmc.army.mil,  under  the 
Personal  Property  Program.  The  site 
offers  industry  access  to  updates  on  the 
Business  Rules.  Concept  of  Operations 
(CONOPS),  and  System  hiterface 
Specifications.  The  initial  rollout  of 


PowerTrack  and  CWA  is  proposed  to 
begin  October  2003. 
ADDRESSES:  Headquarters.  Military 
Traffic  Management  Command,  ATTN: 
MTPP-PD,  Room  10N35-58  (George 
Thomas).  Hoffman  Building  II.  200 
Stovall  Street,  Alexandria,  VA  22332- 
5000. 

TOR  FURTHER  INFORMATION  CONTACT:  Mr. 

George  Thomas  at  (703)  428-2237. 
SUPPLEMENTARY  INTORMATION:  In 
response  to  the  notice  published  Jime  5, 
2003  we  have  received  three  sets  of 
comments,  one  from  an  attorney 
representing  a  carrier  association,  one 
firom  a  senior  official  representing  a 
carrier  association  and  one  "from  a  senior 
official  representing  an  independent 
transportation  Service  Provider,  within 
the  30-day  comment  period.  A  synopsis 
of  these  comments  and  responses 
appear  below. 

Comment:  Applicationof  Prompt 
Payment  Act  (PPA)  needs  to  be 
addressed  and  clearly  defined  before 
implementing  PowerTrack. 

Response:  As  indicated  in  a  15  May 
2003  letter  fi-om  Defense  Finance 
Accounting  Services  (DFAS)  to  the  three 
major  Industry  associations,  it  is  DFAS 
policy  that  PPA  interest  should  be  paid 
when  a  proper  invoice,  as  defined  in  5 
CFR  part  1315,  is  not  paid  within  30 
days  from  receipt  by  the  designated 
billing  agency  office.  The  third  party 
billing  agent  will  be  the  designated 
billing  agency  in  the  reengineered 
process.  If  there  is  a  dispute  over 
information  on  the  invoice,  to  include 
price,  quantity  and/or  compliance,  the 
carrier  will  be  notified  within  seven 
days  of  invoice  receipt.  This  notification 
effectively  stops  the  clock  for  computing 
PPA  interest.  Payment  will  be  made 
within  30  days  of  receipt  of  corrected 
invoice  to  avoid  payment  of  PPA 
interest.  MTMC  is  working  with  DFAS 
and  U.S.  Bank  to  develop  business  rules 
which  will  outline  and  define  the 
prompt  payment  process  in  Phase  I. 

Comment:  Industry  r§used  concerns 
about  the  proposed  timeframe  of  Phase 
I  implementation.  Specifically,  they  do 
not  believe  October  2003  is  a  realistic 
date  and  believe  the  date  should  be 
moved  to  early  2003.  According  to 
Industry,  adequate  time  was  not  given 
them  to  make  computer-programming 
changes. 

Response:  According  to  plans,  we  are 
moving  forward  to  implement 
PowerTrack  in  the  cmrent  Personal 
Property  Program  in  October  2003. 
Industry  has  been  participating  for  the 
past  year  as  members  of  die  Electronic 
Billing/Payment  Team.  It  has  been 
communicated  from  the  start  what  our 
plans  were  and  on  one  occasion,  we 


sUpped  the  start  date  bom  July  03  to  the 
current  target  date  of  October  2003.  The 
initial  rollout  will  be  fi-om  limited 
shipping  sites  with  only  certain  carriers 
participating. 

Coniinejit.-  Industry  does  not  see  the 
benefit  of  implementing  PowerTrack 
using  the  current  Military  Rate  Tariff 
(MRT)  and  suggest  using  the  400N 
Commercial  Tariff  during  the  Phase  I 
Evaluation  Period. 

Response:  Currently,  we  have  a  Rates 
Solicitation  Team  as  part  of  the  Families 
First  program  who  are  receiving  the 
400N  Commercial  Tariff.  It  is  the  intent 
of  MTMC  to  negotiate  with  industry  to 
use  a  modified  version  of  the  400N 
Commercial  Tariff  in  the  Defense  Future 
Personal  Property  Program  as  part  of  the 
overall  Families  First.  However  in  the 
interim,  our  goal  is  to  implement 
PowerTrack  as  part  of  the  Phase  I        ' 
Evaluation  Period  using  the  current 
MRT.  In  the  interest  of  time,  we  do  not 
believe  it  is  feasible  to  incorporate  the 
400N  in  Phase  I  since  we  have  not 
completed  our  analysis  of  it.  Instead,  it 
will  be  part  of  our  Phase  11  rollout  plan. 

Comment:  Industry  has  raised 
concerns  regarding  the  PPSO  workload 
during  Phase  1.  Primarily,  the  PPSG^s—v..^ — 
ability  to  perform  additional  workload 
during  a  time  of  downsizing,  difficulty 
in  completing  their  job  timely  in  the 
current  environment,  and  adequate 
training  and  assurance  that  sufficient 
resources  will  be  provided  TOs  to 
ensure  prompt  payment. 

Response:  Presently,  we  are  working 
with  the  Military  Services  to  determine 
if  there  are  additional  workload 
requirements  associated  with 
implementing  Phase  I  in  the  current 
program.  The  Services  were  asked  to 
provide  any  data  they  may  have  to 
support  their  concerns.  Our 
recommendation  is  to  move  forward 
with  the  Phase  I  Evaluation  Period  in 
order  to  establish  the  validity  of  these 
perceived  workload  concerns. 

Comment:  Industry  wants  to  know 
what  type  of  compensation  will  be  given 
to  those  Transportation  Providers  who 
volunteer  to  participate  in  the  Phase  I 
Evaluation  Period  and  how  will  they  be 
compensated  for  added  cost. 

Response:  Ail  Transportation 
Providers  participating  as  volunteers 
during  the  Phase  I  Evaluation  Period 
will  receive  compensation.  This  will 
come  in  the  form  of  a  percentage 
adjustment  similar  in  kind  to  the  fuel 
surcharge.  Participating  TPs  will  apply 
the  percentage  adjustment  on  a 
shipment  by  shipment  basis. 

Comment:  Industry  believes  that  GSA 
request  for  hard  copy  documentation  is 
a  duplication  of  effort  and  TPs  required 
to  submit  duplicates  should  be 
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compensated.  They  feel  this  is 
inconsistont  with  the  Paperwork 
Reduction  Act. 

Response:  MTMC's  goal  is  to 
eliminate  hard  copy  documentation  that 
TPs  are  required  to  submit  for 
processing  invoices.  We  are  working 
with  the  Services  and  GSA  to  come  up 
with  a  solution  that  is  amendable  to  all 
parties  involved.  To  that  end,  we  are 
moving  forward  to  begin  automation  of 
the  hard  copy  docvunentation  in  Phase 
I. 

Comment:  Industry  believes  the 
concept  of  pre-authorizing  accessorial  is 
a  bad  idea  and  wants  to  know  if  local 
agents  will  have  access  to  CWA.  They 
want  to  reserve  the  right  to  comment  on 
CWA  until  more  is  known. 

Response:  The  idea  of  pre-authorizing 
accessorials  in  CWA  is  to  streamline  the 
pre-approval  process  and  make  it  more 
manageable  and  efficient  for  PPSOs  and 
Transportation  Providers.  The  current 
process  of  notes  and  sticky  papers  is 
cimibersome,.tedious  and  imorganized. 
Due  to  the  limited  scope  and 
functionality  of  CWA,  local  agents  will 
have  not  have  access  to  CWA  during  the 
Phase  I  process.  However,  they  will 
have  access  during  Phase  II  and 
implementation  of  DPS.  We  held  several 
demonstrations  of  CWA  and 
PowerTrack  for  Industry  to  preview.  We 
will  continue  this  process  as  we  move 
forward  with  Phase  II. 

Comment:  PowerTrack  is  an 
electronic  billing  and  payment  system 
that  was  designed  for  general  freight 
shipments,  not  personal  property 
shipments.  The  key  difference  between 
the  two  is  the  number  of  line  items  on 
an  invoice,  as  personal  property 
shipments  have  numerous  accessorial 
charges  that  all  need  to  match  up 
accurately  under  PowerTrack's 
"matching"  model.  It  is  not  an 
oversimplification  to  observe  that  it  is 
much  easier  to  "match"  an  invoice       ' 
when  only  a  handful  of  data  points  need 
to  match  than  when  there  are  hundreds 
of  line  items  that  must  match. 

Response:  The  process  designed  for 
the  Families  First  program  recognizes 
the  differences  between  freight 
shipments  and  personal  property 
shipments.  For  personal  property 
shipments,  the  TP  invoice  will  first  be 
processed  by  PowerTrack  to  add  a 
unique  line  item  identifier  code  which 
will  then  be  provided  to  CWA  and 
returned  with  the  corresponding  line 
item  of  the  BOIVGBL.  The  line  item 
identifier  code  will  allow  for  accurate 
matching  of  line  items.  Changes  have 
been  made  to  incorporate  personal 
property  business  processes. 

Comment:  There  have  also  been  some 
reports  that  PowerTrack  may  offer 


carriers  a  reduced  fee. if  they  meet 
certain  data  transmission  requirements. 
If  this  is  trua,  the  requirements  for  the 
discount  need  to  be  released  publicly  so 
all  carriers  can  make  plans  to  comply. 
The  requirements  also  need  to  be 
ilBviewed  to  ensure  that  they  do  not 
discriminate  against  small  businesses, 
which  may  i  lot  have  access  to  the  same 
equipment  a  s  larger  companies. 

Response:  U.S.  Bank  makes  available 
to  Sellers  tw  d  pricing  options  as  fully 
described  in  the  PowerTrack  Seller 
Agreement,  'referred  Pricing  provides 
lower  proce!  sing  fees  and  requires  the 
Seller  to  me<  it  certain  qualifications. 
Namely,  trai  saction  data  must  be 
provided  to  U.S.  Bank  either  through 
the  PowerTrack  Web  site  or  through  an 
EDI — format  ;ed  electronic  transmission 
over  the  Inte  met  complying  with 
PowerTrack' s  data  format  and  protocol 
standards.  T  le  two  methods  allow  any 
seller,  regarc  less  of  size  or  technical 
capabilities,  lo  qualify  for  the  preferred 
pricing.  In  a(  Idition  to  providing 
transaction  c  ata  to  PowerTrack  through 
one  of  the  tv  o  methods,  the  seller  must 
also  agree  to  process  payment  requests 
within  the  P  )werTrack  System  for  any 
PowerTrack-  capable  buyer  as  requested 
by  such  buyi  r.  For  sellers  who  do  not 
comply  with  the  terms  and  conditions 
of  Preferred  pricing,  U.S.  Bank  makes 
Basic  Pricing  options  available. 

CommenHPowerTrack  states  that  they 
will  only  hold  payment  data  online  for 
13  to  16  moqths.  The  Statute  of 
Limitations  allows  both  the  TP  and  the 
DoD/GSA  thte  right  to  bill  or  deduct  up 
to  three  year ;  after  a  transaction; 
keeping  data  online  for  only  13-16 
months  invil  bs  more  problems.  , 
PowerTrack  should  hold  data  online  for 
the  three  yea  :s  required. 

Response:  PowerTrack  provides  all 
customers,  B  uyers  and  Sellers,  with  16 
months  of  oi  line  transaction  access. 
Each  Power'!  rack  customer  must  decide 
what  they  wi  int  PowerTrack  to  do  with 
the  data  aftei  this  point.  Each 
PowerTrack  customer  has  the  option  of 
paying  Powe  rTrack  to  provide  the  long- 
term  archiva  storage  or  receiving  an 
archival  extr  ict  and  taking 
responsibilit  f  for  their  own  archival 
storage  and  1 3trieval.  PowerTrack's 
standard  Arc  hival  Extract  Files  have 
been  designe  d  to  provide  each  customer 
with  100%  a  F  the  data  PowerTrack  has 
captured  on  heir  behalf  for  every  type 
of  document  managed  by  PowerTrack  in 
which  the  cu  stomer  participates  as 
either  a  Buy«  r  or  a  Seller. 

Comment:  There  is  to  be  a  new  user 
interface  froi  [\  PowerTrack,  their 
interface  nui  iber  3.0,  that  is  not  yet 
been  shown  o  TPs.  It  is  stated  to  be 
ready  in  Sep  ember,  far  too  late  for 


enough  time  for  all  'Volunteer'  TPs  staff 
to  be  trained  properly  before  the 
proposed  start  date. 

Response:  PowerTrack's  Release  3.0 
has  been  in  production  since  January 
2002.  Enhancements  and  additional 
capabilities  are  being  developed  to 
support  Personal  Property  shipments 
but  much  of  the  existing  functionality, 
available  today,  will  be  utilized. 
PowerTrack  along  with  MTMC  are 
working  to  provide  training  to  all  TPs 
prior  to  them  processing  payments  in 
the  Families  First  Program.  Training 
will  include  a  Families  First  program 
overview,  along  with  CWA  and 
PowerTrack  training.  Training  will  be 
conducted  prior  to  implementation. 

Comment:  We  believe  that  there  is  a 
serious  deficiency  when  PowerTrack 
only  allows  the  Origin  PPSO  access  to 
the  shipment  information.  If  there  is  a 
problem  that  can  only  be  resolved  in 
PowerTrack  involving  Destination  PPSO 
charges,  then  the  Destination  PPSO 
must  contact  the  Origin  PPSO  and  ask 
them  to  work  vdth  theTP 

Response:  Functionality  within 
PowerTrack  and  CWA  has  been 
designed  to  support  the  Origin  PPSO 
role.  Under  the  current  Phase  I  process, 
audit  exceptions  will  primarily  be 
managed  through  CWA  where  both 
Origin  and  Destination  PPSO's  have 
access.  This  will  minimize  the  number 
of  problems  that  can  only  be  resolved  in 
PowerTrack  involving  Destination  PPSO 
charges.  However,  MTMC  and 
PowerTrack  understands  the  concern 
regarding  this  design  and  is  exploring 
new  capabilities  and  the  technical 
feasibility  to  allow  Destination  PPSO 
access  to  PowerTrack. 

Regulatory  Flexibility  Act 

This  action  is  not  considered  rule 
making  within  the  meaning  the 
Regulatory  Flexibility  Act,  5  USC  601- 
612. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
USC  3051  et  seq.,  does  not  apply 
because  no  information  collection  or 
record  keeping  requirements  are 
imposed  on  contractors,  offerors  or 
members  of  the  public. 

Thomas  Hicks, 

Chief,  Personal  Properly  Division . 

[FR  Doc.  03-24612  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
Titled:  Amite  River  and  Trilnitaries, 
Bayou  Manchac,  Uk 

AGENCY:  Department  of  the  Anny,  U.S. 
Army  Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  intent. 

summary:  The  U.S.  Army  Corps  of 
Engineers,  New  Orleans  District,  is 
initiating  this  study  as  a  continuation  of 
the  Amite  River  and  Tributaries  Initial 
Evaluation  Study,  dated  November 
1984.  The  Amite  River  and  Tributaries 
Study  was  initiated  in  response  to  a 
resolution,  dated  April  14, 1967,  of  the 
committee  on  Public  Works  of  the 
United  States  Senate.  This  resolution 
directed  the  Board  of  Engineers,  created 
luider  Section  3  of  the  River  and 
Harbors  Act,  dated  Jime  13, 1902,  to 
determine  whether  the  existing  project 
should  be  modified  for  additional 
improvements  for  flood  control  and 
related  purposes  on  the  Amite  River, 
Bayou  Manchac,  and  Comite  River  and 
their  tributaries. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the 
Environmental  Impact  Statement  (EIS) 
should  be  addressed  to  Ms.  Elizabeth 
McCasland  at  U.S.  Army  Corps  of 
Engineers.  PM-RS.  P.O.  Box  60267, 
New  Orleans,  LA  70160-0267,  by  E-mail 
at  elizabeth.I.mccasland® 
mvn02.usace.army.inil,  phone  (504) 
862-2021,  or  fax  number  (504)  862- 
2572. 

SUPPLEMENTARY  INFORMATION:  An  early 
screening  phase  concluded  that  there 
were  not  enough  structiu-al  deimages  to 
support  a  single-purpose  flood  damage 
reduction  study.  However,  it  was 
determined  that  opportunities  exist  for 
ecosystem  restoration  that  could 
possibly  lower  storm  water  stages  as  an 
ancillary  benefit.  This  project  will  be 
evaluated  imder  the  National  Ecosystem 
Restoration  (NER)  and  National 
Economic  Development  (NED)  planning 
and  procedures  guidelines. 

1.  Proposed  Action.  The  proposed 
action  would  include  one  or  more  of  the 
alternatives  that  when  combined  would 
improve  the  ecosystem  and  possibly 
reduce  flood  stages.  Economic  and 
environmental  analysis  would  be  used 
to  determine  the  most  practical  plan, 
which  would  provide  for  the  greatest 
overall  public  benefit. 

2.  Alternatives.  Alternatives 
recommended  for  consideration 
presently  include:  A  higher  capacity 


structiu«  at  the  confluence  of  Alligator 
Bayou  and  Bayou^ianchac,  a 
connection  to  New  River,  a  fireshwater 
input  from  Willow  Glen  Power  Plant,  a 
replacement  of  Frog  Bayou  Structure, 
Habitat  Restoration,  a  pump  and 
conveyance  at  Elbow  Bayou  with  a  flow 
restriction  on  Bayou  Fountain,  an 
operational  water  management  plan  and 
Non-Structural  flood  reduction 
measures. 

3.  Scoping.  Scoping  is  the  process  for 
determining  the  scope  of  alternatives 
and  significant  issues  to  be  addressed  in 
the  EIS.  For  this  analysis,  a  letter  will 
be  sent  to  all  parties  believed  to  have  an 
interest  in  the  analysis,  requesting  their 
input  on  alternatives  and  issues  to  be 
evaluated.  The  letter  will  also  notify 
interested  parties  of  public  scoping 
meetings  that  will  be  held  in  the  local 
area.  Notices  will  also  be  sent  to  local 
news  media.  All  interested  parties  are 
invited  to  comment  at  this  time,  and 
anyone  interested  in  this  study  should 
request  to  be  included  in  the  study 
mailing  list. 

A  public  scoping  meeting  will  be  held 
in  the  fall  of  2003.  The  meeting  will  be 
held  in  the  vicinity  of  Baton  Rouge,  LA. 
Additional  meetings  could  be  held, 
depending  upon  interest  and  if  it  is 
determined  that  further  pubUc 
coordination  is  warranted. 

4.  Significant  Issues.  The  tentative  list 
of  resources  and  issues  to  be  evaluated 
in  the  EIS  includes  wetlands  (marshes 
and  swamps),  aquatic  resom-ces, 
commercial  and  recreational  fisheries, 
wildlife  resources,  essential  fish  habitat, 
water  quality,  air  quality,  threatened 
and  endangered  species,  recreation 
resources,  and  cultural  resources. 
Socioeconomic  items  to  be  evaluated  in 
the  EIS  include  navigation,  flood 
protection,  business  and  industrial 
activity,  employment,  land  use, 
property  values,  public/community 
facilities  and  services,  tax  revenues, 
population,  community  and  regional 
growth,  transportation,  housing, 
community  cohesion,  and  noise. 

5.  Environmental  Consultation  and 
Review.  The  U.S.  Fish  and  Wildlife 
Service  (USFWS)  will  be  assisting  in  the 
documentation  of  existing  conditions 
and  assessment  of  effects  of  project 
alternatives  through  Fish  and  Wildlife 
Coordination  Act  consultation 
procedures.  The  USFWS  will  provide  a 
Fish  and  Wildlife  Coordination  Act 
report.  Consultation  will  be 
accomplished  with  the  USFWS  and  the 
National  Marine  Fisheries  Service 
(NMFS)  concerning  threatened  and 
endangered  species  and  their  critical 
habitat.  The  NMFS  vdll  be  consulted  on 
the  effects  of  this  proposed  action  on 
Essential  Fish  Habitat.  The  draft  EIS 


(DEIS)  or  a  notice  of  its  availability  will 
be  distributed  to  all  interested  agencies, 
organizations,  and  individuals. 

6.  Estimated  Date  of  Availability. 
Funding  levels  will  dictate  the  date 
when  the  DEIS  is  available.  The  earliest 
that  the  DEIS  is  expected  to  be  available 
is  the  summer  of  2006. 

Dated:  September  15,  2003. 
Peter  ].  Rowan, 

Colonel,  U.S.  Army,  Disttict  Engineer. 
[PR  Doc.  03-24615  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers  ^ 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
tfie  Proposed  Development  by  Coopsr 
Land  Development,  Inc.  In  Baldwin 
County,  AL 

AGENCY:  Department  of  the  Army,  Corps 
of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Mobile  District  (Corps) 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  address  the  potential  impacts 
associated  with  the  construction  of  the 
Cooper  Land  Development  project 
located  near  Stockton  in  Baldwin 
County,  Alabama.  The  Corps  will  be 
evaluating  a  permit  application  for  the 
work  under  the  authority  of  Section  404 
of  the  Clean  Water  Act.  The 
environmental  impact  statement  will  be 
used  as  a  basis  for  the  permit  decision 
and  to  ensure  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA). 

DATES:  A  scoping  meeting  will  be  held 
on  October  28,  2003,  at  the  Bav  Minette 
Civic  Center,  301  D'Olive  Streiet,  Bay 
Minette,  Alabama  36507l}eginning  at 
6:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  DEIS  should  be  addressed  to  Dr. 
Diane  Findley  [diane.i.findley® 
sam.usace.army.mil),  phone.  25 1-694- 
3857  or  Munther  Sahawneh 
{munther.n.saba\vi}eb@ 
samMsace.anny.mil),  phone  251-694- 
3782.  Mailing  address  for  Dr.  Findley 
and  Mr.  Sahawneh  is  U.S.  Army  Corps 
of  Engineers.  P.O.  Box  2288,  Mobile,  AL 
36628-0001. 

SUPPLEMENTARY  INFORMATION:  1.  The 
permit  applicant  (Department  of  Army . 
permit  application  number  AL03- 
00285-H)  is  proposing  a  residential 
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development  that  will  result  in  filling/ 
impacting  approximately  349.3  acres  of 
wetlands  and  approximately  7.05  linear 
mtles  of  streams.  The  project  site 
contains  approximately  845  acres  of 
jurisdictional  wetlands  and  14.53  miles 
of  streambeds.  This  residential 
development  project  is  comprised  of 
approximately  5,024  acres  and  is 
located  near  the  Stockton  Conmiimity  in 
Baldwin  County.  Tfie  proposed  project 
will  consist  of  the  construction  of  six 
lakes,  three  18-hole  golf  courses, 
roadways,  and  approximately  9,000  low 
to  medium  density  single-family 
residential  home  sites.  The  lakes  will  be 
created  as  impoundments  through  the 
construction  of  dams  across  existing 
stream  segments  and  bottomlands.  In 
addition  to  their  use  for  recreation,  the 
lakes  will  be  used  to  supply  irrigation 
water  to  the  development.  It  is 
anticipated  that  the  proposed 
development  will  occur  in  at  least  three 
(3)  phases  over  a  period  of 
approximately  15  years. 

2.  Alternatives  to  the  applicant's 
proposal  may  exist  which  would  reduce 
the  impacts.  These  could  include 
alternative  site  layouts  sites  or  alternate 
site  locations. 

3.  Scoping-. 

a.  The  Corps  invites  full  public 
participation  to  promote  open 
commimication  on  the  issues 
surrounding  the  proposal.  All  Federal, 
State,  and  local  agencies,  and  other 
persons  or  organizations  that  have  an 
interest  are  urged  to  participate  in  the 
NEPA  scoping  process.  A  public 
meeting  will  be  held  to  help  identify 
significant  issues  and  to  receive  public 
input  and  comment  (see  DATES). 

b.  The  DEIS  will  analyze  the  potential 
social,  economic,  and  environmental 
impacts  to  the  local  area  resulting  from 
the  proposed  project.  Specifically,  the 
following  major  issues  will  be  analyzed 
in  depth  in  the  DEIS  alternatives: 
hydrologic  and  hydraulic  regimes, 
wetlands,  streams,  cultural  resources, 
utilities,  socioeconomic  characteristics, 
biological  resources,  threatened  and 
endangered  species,  transportation 
systems,  secondary  impacts,  cumulative 
impacts,  environmental  justice  (effect 
on  minorities  and  low  income  groups), 
and  protection  of  children  (E.O.  13045). 

c.  The  Corps  will  serve  as  the  lead 
Federal  agency  in  the  preparation  of  the 
DEIS.  It  is  anticipated  that  the  following 
agencies  will  be  invited  and  will  accept 
cooperating  agency  status  for  the 
preparation  of  the  DEIS:  U.S. 
Environmental  Protection  Agency;  U.S. 
Department  of  the  Interior,  Fish  and 
Wildlife  Service;  Alabama  Department 
of  Environmental  Management; 
Alabama  Department  of  Conservation 


and  Natural 
Historic  Prepervation 
Department 
Alabama  R^ional 
Commissioi 
City  of  Bay 
4.  It  is  an 
be  made  av^lable 
August  200' 

Ronald  A.  Krfzman, 

Chief,  Regulai 
(FR  Doc.  03- 
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DEPARTME  ^T  OF  DEFENSE 


Department 
Engineers 


of  the  Army;  Corps  of 


Intent  To  Pr  spare  a  Draft  Supplement 
to  the  Final  Environmental  Impact 
Statement  fi  >r  the  Indian  River  Lagoon 
South  Proje  :t 

agency:  Dei  artment  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Noti  :e  of  intent. 


SUMMARY:  Tie  U.S.  Army  Corps  of 
Engineers  (CJorps),  Jacksonville  District, 
intends  to  plepeire  an  integrated  Project 
Implementation  Report/Draft 
Supplement  to  the  Final  Environmental 
Impact  Stat4nent  (PIR/DSFEIS)  for  the 
Central  and  Southern  Florida  (C&SF) 
Project,  Indian  River  Lagoon — South 
Project.  On  fflctober  11,  2002  a  notice  of 
availability  was  published  in  the 
Federal  Register  (67  FR  63421)  for  the 
C&SF  Projec  ,  Indian  River  Lagoon — 
South  Feasil  ility  Study  and  Integrated 
Final  Enviro  imental  Impact  Statement. 
The  PIR/DSI EIS  is  being  prepared  to 
address  the  i  equirements  of  the  Water 
Resources  Di  ivelopment  Act  of  2000 
related  to  th(  Comprehensive 
Everglades  Rjestoration  Plan  that  were 
not  addressed  in  the  Feasibility  Report 
and  the"  FEIS .  These  requirements 
involve  dete  mination  of  water  to  be 
reserved  for  he  natural  system,  savings 
clause,  level  of  service  for  flood 
protection,  t  le  draft  operations  and 
monitoring  f  Ian  and  the  ecological  and 
water  qualit)  monitoring  plan.  The  PIR/ 
DSFEIS  will  also  address  a  design 
refinement  t(  i  the  recommended  plan 
identified  du  ring  the  Pre-construction 
Engineering  ^d  Design  Phase. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Dudes,  U.S.  Army  Corps  of 
Engineers,  Planning  Division, 
Environmental  Branch,  P.O.  Box  4970, 
Jacksonville,  FL  32232-0019,  by  e-mail 
michael.duplBs@sai02.usace.army.mil, 
or  by  telephdne  at  904-232-1689. 

SUPPLEMENT4RY  INFORMATION: 


a.  Study  Area:  The  study  area  remains 
the  same  as  originally  described  in  the 
Feasibility  Report  and  FEIS. 

b.  Project  Scope:  The  scope  of  the 
project  remains  the  same  as  described  in 
the  Feasibility  Report  and  FEIS. 

c.  Public  Involvement:  A  public 
workshop  will  be  conducted  to  notify 
the  public  of  the  WRDA  2000 
requirements  and  of  the  change  to  the 
recommended  plan.  The  exact  location, 
date,  and  time  of  the  workshop  will  be 
announced  inpublic  notices  and  local 
newspapers  and  on  the  Everglades 
Restoration  Web  site  at  hihhttp:// 
www.evergiadesptan.org. 

d.  SEIS  Preparation:  The  integrated 
Project  Implementation  Report,, 
including  the  draft  SEIS  is  currently 
scheduled  for  publication  in  late  2003 
or  early  2004. 

Dated:  September  16,  2003. 
James  C.  Duck, 

Chief,  Planning  Division. 

[FR  Doc.  03-24613  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  3710-A.t-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AZ-096-FIN;  FRL-7564-3] 

Adequacy  Status  of  the  Maricopa 
County,  Arizona,  Submitted  CO 
Redesignation  Request  and 
Maintenance  Plan  for  Transportation 
Conformity  Purposes 

AGENCY:  Environmental  Protection  j 
Agency  (EPA). 

ACTION:  IJotice  of  adequacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  contained  in  the  submitted 
Maricopa  County  2003  Carbon 
Monoxide  (CO)  Redesignation  Request 
and  Maintenance  Plan  are  adequate  for 
conformity  purposes. 

As  a  result  of  oiu-  finding,  the 
Maricopa  Association  of  Governments 
and  the  U.S.  Department  of 
Transportation  must  use  the  CO  motor 
vehicle  emissions  budgets  from  the 
submitted  CO  Redesignation  Request 
and  Maintenance  Plan  for  future 
conformity  determinations. 

DATES:  This  determination  is  effective 
October  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

finding  is  available  at  EPA's  conformity 
Web  site:  http:A/www.epa.gov/otaq/ 
transp/conform/adequacy.htm,  (once 
there,  click  on  the  "What  SIP 
submissions  has  EPA  already  found 
adequate  or  inadequate?"  button.) 
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You  may  also  contact  Wienke  Tax, 
U.S.  EPA,  Region  K,  Air  Division  AIR- 
2,  75  Hawthorne  Street,  San  Francisco, 
CA  94105-3901;  (520)  622-1622  or 
tax.wienke@epa.gov.    ' 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  our  finding  that  the 
emissions  budgets  contained  in  the 
submitted  Maricopa  County  2003 
Carbon  Monoxide  (CO)  Redesignation 
Request  and  Maintenance  Plan, 
submitted  by  the  State  of  Arizona  on 
behalf  of  the  Maricopa  Association  of 
Governments,  are  adequate  for 
conformity  purposes.  EPA  Region  IX 
made  this  finding  in  a  letter  to  the  State 
of  Arizona,  Department  of 
Environmental  Quality,  on  September 
10,  2003.  We  are  also  announcing  this 
finding  on  our  conformity  Web  site: 
h  ttp  ://www.  epa  .gov/otaq/transp/ 
conform/adequate.htm,  (once  there, 
click  on  the  "What  SIP  submissions  has 
EPA  already  found  adequate  or 
inadequate?"  button). 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Clean  Air  Act. 
Our  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
-  produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  One  of  these  criteria  is  that 
the  motor  vehicle  emissions  budgets, 
when  considered  together  with  all  other 
emissions  sources,  are  consistent  with 
applicable  requirements  for  a 
maintenance  plan.  We  have 
preliminarily  determined  that  the  MAG 
2003  CO  Redesignation  Request  and 
Maintenance  Plan  meets  the  necessary 
emissions  reductions  and  therefore,  the 
motor  vehicle  emissions  budgets  can  be 
found  adequate.  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review  which  is  required 
by  section  110(k)(l)  of  the  Clean  Air 
Act,  and  it  also  should  not  be  used  to 
prejudge  EPA's  ultimate  approval  of  the 
submitted  plan  itself.  Even  if  we  find  a 
budget  adequate,  the  submitted  plan 
could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14,  1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2, 1999 


Conformity  Court  Decision").  We 
followed  this  giudance  in  making  our 
adequacy  determination  on  the 
emissions  budgets  contained  in  the 
MAG  2003  CO  Redesignation  Request 
and  Maintenance  Plan. 

,  Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  12,  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03-24559  Filed  9-26-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7563-5J 

Availability  of  FY  02  Grant 
Performance  Reports  for  States  of 
Alabama,  Florida,  Mississippi  and 
South  Carolina;  All  Local  Agencies 
Within  the  States  of  Alabama,  Florida, 
and  Tennessee;  and  the  Local 
Agencies  of  Western  North  Carolina 
and  Mecltienburg  County  in  the  State 
of  North  Carolina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  performed 
end-of-3'ear  evaluations  of  four  state  air 
pollution  control  programs  (Alabama 
Department  of  Environmental 
Management:  Florida  Department  of 
Environmental  Protection;  Mississippi 
Department  of  Environmental  Quality; 
and  South  Carolina  Department  "of 
Health  and  Environmental  Control);  and 
14  local  programs  (City  of  Huntsville 
Division  of  Natural  Resources,  AL; 
Jefferson  County  Department  of  Health, 
AL;  Broward  County  Department  of 
Planning  and  Environmental  Protection, 
FL;  Jacksonville  Air  and  Water  Quality 
Division,  FL;  Hillsborough  County 
Environmental  Protection  Commission, 
FL;  Dade  County  Air  Quality 
Management  Division,  FL;  Palm  Beach 
County  Health  Department,  FL;  Pinellas 
County  Department  of  Environmental 
Management,  FL;  Mecklenburg  County 
Land  Use  and  Environmental  Services 
Agency,  NC;  Western  North  Carolina 
Regional  Air  Quality  Agency,  NC; 
Chattanooga-Hamilton  County  Air 
Pollution  Control  Bureau,  TN; 
Memphis/Shelby  County  Health 


Department,  TN;  Knox  County 
Department  of  Air  Quality  Management, 
TN;  and  Nashville-Davidson  County 
Metropolitan  Public  Health  Department, 
TN).  The  18  evaluations  were  conducted 
to  assess  the  agencies'  performance 
under  the  grants  awarded  by- EPA  under 
authority  of  section  105  of  the  Clean  Air 
•Act.  EPA  Region  4  has  prepared  reports 
for  each  agency  identified  above  and 
these  reports  are  now  available  for 
public  inspection.  The  evaluations  for 
the  remainder  of  the  State  and  local 
governments  will  be  published  at  a  later 
date.  ^ 

ADDRESSES:  The  reports  may  be 
examined  at  the  EPA's  Region  4  office, 
61  Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  in  the  Air,  Pesticides,  and  Toxics 
Management  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Persinger  (404)  562-9048  for 
information  concerning  the  State  of 
Alabama;  Gloria  Knight  (404)  562-9064 
for  the  States  of  Florida  and  Mississippi; 
Mary  Fox  (404)  562-9053  for  the  State 
of  North  Carolina:  arid  Rayna  Brown    • 
(404)  562-9093  for  the  States  of  South 
Carolina  and  Tennessee.  They  may  be 
contacted  at  the  above  Region  4  address. 

Dated:  September  10.  2003. 
A.  Stanley  Meiburg, 

Deputy  Regional  Administrator,  Region  4. 
[FR  Doc.  03-24411  Filed  9-26-03;  8:45  am) 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0334;  FRL-7326-e] 

Exposure  Modeling  Work  Group; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Exposure  Modeling  Work 
Group  (EMWG)  will  hold  a  1-day 
meeting  on  September  30,  2003.  This 
notice  announces  the  location  and  time 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
September  30,  2003,  from  9  a.m.  to  3- 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Environmental  Protection  Agency. 
Office  of  Pesticide  Programs  (OPP), 
Crystal  Mall  #2.  Room  1126  (Fishbowl), 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Barrett,  Environmental  Fate 
and  Effects  Division  (7507C),  Office  of 
Pesticide  Programs,  Environmental 
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Protection  Agency,  1200  Pennsylvania 
Ave.,  hAV.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
6391;  fax  number:  (703)  308-6309;  e- 
mail  address:  barrett.michael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA),  the 
Federal,  Food,  Drug,  and  Cosmetic  Act 
1FFDCA).  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0334.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 


that  are  av(  liable  electronically. 
Although  I  ot  all  docket  materials  may 
be  availabl  5  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system]  select  "search,"  then  key  in 
the  approppate  docket  ID  number. 

n.  Backgrdund 

On  a  qua  rterly  interval,  the  Exposure 
Modeling  \  Workgroup  meets  to  discuss 
current  issi  les  in  modeling  pesticide 
fate,  transpart,  and  exposure  to 
pesticides  in  support  of  risk  assessment 
in  a  regulat  ory  context. 

III.  How  Ciii\  Request  to  Participate  in 
this  Meetii^? 

You  maylsubmit  a  request  to 
participate  In  this  meeting  to  the  person 
listed  unde  r  FOR  FURTHER  INFORMATION 
CONTACT. 

IV.  Tentati'  'e  Agenda 

1.  Welcome  and  introductions. 

2.  Old  ac  ion  items. 

3.  Brief  u  adates. 

•  Europ  jan  Union  Activities. 

•  U.S.  E  epartment  of  Agriculture/ 
Agricultura  I  Research  Service  (USDA/ 
ARS)  Pestic  ide  Properties  Database. 

•  Pestic  de  Root  Zone  Model/ 
Exposure  A  nalysis  Modeling  System 
(PRZM/EXjlMS)  Model. 

•  Rice  n  lodeling. 

•  Water  ihed  Regression  for 
Pesticides  ( WAEP)  model. 

•  Spray  Drift  Task  Force  progress. 

•  AgDri  t  EPA  review. 

•  EXAMNER. 

•  EXPR  ;SS  shell  update. 

•  Pestic  de  Leaching  U.S.  (PLUS). 

•  Cumu  ative  and  Aggregate  Risk 
Evaluation  system  (CARES). 

•  Drink]  ng  water  exposure  estimates 
for  dietary  i  isk. 

•  Envirc  nmental  Fate  and  Effects 
Division  (E!  'ED)  water  quality  projects. 

•  Persp(  ctive  Groundwater  (PGW) 
Database. 

•  EFED  :urrent  issues  in 
environmei  tal  fate  for  modeling. 

4.  Major  Topics. 
Morning  Session 

•  Updat  3  on  Tier  II  Ground  Water 
Project. 

•  Progre  ss  in  development  of  a  user 
friendly  pes  ticide  environmental  fate 
database  to  support  risk  assessments. 

•  Perfor  nance  of  PRZM  in 
estimating  ]  esticide  leaching  under 
different  en  /ironmental  conditions. 

•  EUFRj  ^M:  Developing  a  framework 
for  probabil  istic  risk  assesment  of  the 
environmet  tal  impact  of  pesticides. 
Afternoon  i  ession 

•  A  novi  il  method  to  extrapolate 
pesticide  w;  iter  monitoring  data  to 
estimate  ex;  losure. 


•  Using  WARP  model  predictions 
and  climatic  time  series  data  to  simulate 
daily. 

•  Pesticide  concentrations, 

•  Hybrid  model  approach  to  FQPA 
drinking  water  assessment:  Methods  for 
estimating  daily  time  step  exposure  to 
pesticides  using  modeling  informed  by 
monitoring. 

List  of  Subjects 

Envfronmental  protection.  Modeling, 
Pesticides  and  pests. 

Dated:  September  24,  2003. 
Steven  Bradbury, 

Director,  Environmental  Fate  and  Effects 

Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  03-24618  Filed  9-24-03;  3:23  pm] 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0324;  FRL-7329-3] 

Notice  Of  Receipt  of  Requests  to 
Cancel  Certain  Creosote  and  Acid 
Copper  Chromate  Wood  Preservative 
Products,  and/or  to  Terminate  Certain 
Uses  of  Other  Creosote  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  of  pesticide  products 
containing  either  creosote  or  acid 
copper  chromate  (ACC)  to  voluntarily 
cancel  certain  pesticide  regisfrations 
and/or  to  amend  to  terminate  certain 
uses  of  affected  products.  Specifically, 
the  five  registrants  who  are  members  of 
the  Creosote  Council  III  have  requested 
to  cancel  the  registrations  for  their 
creosote  non-pressure  treatment  end-use 
products  and/or  to  amend  to  terminate 
all  non-pressure  treatment  uses  of  other 
creosote  products.  These  registrants  are 
requesting  that  these  voluntary  product 
cancellations  and/or  use  terminations 
become  effective  December  31,  2004. 
Osmose,  Inc.,  the  sole  registrant  of  ACC, 
is  also  requesting  to  immediately  cancel 
the  registration  for  its  product  with  no 
provision  for  existing  stocks.  Neither  the 
registrants  of  the  affected  creosote 
products  nor  that  of  the  affected  ACC 
product  have  requested  any  existing 
stocks  provision.  All  registrants  waived 
the  180-day  comment  period. 
DATES:  Unless  a  request  is  withdrawn  by 
October  29,  2003,  the  Agency  intends  to 
issue  orders  granting  these  requests  to 
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cancel  certain  products,  and  to  amend 
to  terminate  certain  uses.  The  Agency 
will  consider  withdrawal  requests 
postmarked  no  later  than  October  29, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonaventure  A.  Akinlosotu, 
Antimicrobials  Division  (75 IOC),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  605- 
0653;  e-mail  address: 
akinlosotu .  bonaven  ture@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.' General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 


under  docket  identification  (ID)  number 
OPP-2003-0324.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nvunber 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 


docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  annoimces  receipt  by  the 
Agency  of  requests  from  registrants  to 
cancel  the  registrations  of  four  pesticide 
products  and  to  amend  to  terminate 
certain  uses  of  seven  other  pesticide 
products  (See  Tables  1  and  2).  In  a  Jime 
30,  2003  letter,  which  was  received  by 
the  Agency  on  July  14,  2003,  Osmose, 
Inc.  requested  voluntary  cancellation  of 
its  ACC  product.  Similarly,  in  letters 
dated  September  5,  2003,  Coopers  Creek 
Chemical  Corporation,  KMG-Bemuth, 
Inc.,  Koppers,  Inc.,  Railworks  Wood 
Products,  and  Rutgers  Chemicals  AG 
requested  voluntary  cancellation  of 
certain  creosote  end-use  products  and/ 
or  amendments  to  terminate  certain 
creosote  end-uses  of  other  creosote  end- 
use  products. 


Table  1  .—Requests  for  Cancellation  of  Products 


Registration  No. 

Product  Name 

Chemical  Name 

003008-00060 

Osmose  ACC  50%  Wood  Preservative 

Chromic  acid,  Cupric  acid 

061468-00005 

Coal  Tar  Creosote 

Creosote 

073408-00001 

Creosote 

Creosote 

073408-00002 

Creosote  Solution 

Creosote 

The  following  creosote/coal  tar  terminate  non-pressure  treatment  uses 

creosote  product  uses  would  be  affected     of  the  products  listed  in  Table  2  below: 
by  the  requests  for  amendments  to  Home  and  farm  use,  ground  line 


treatment  of  utility  poles,  end  cuts, 
piling  applications/repair,  pole  framing, 
and  railroad  tie  uses/repair. 


Table  2.— Request  for  Amendments  to  Terminate  Non-Pressure  Treatment  Uses 


Registration  No. 

Product  Name 

Chemical  Name 

000363-00014 

C-4  Brand  Black  Creosote  Coal  Tar  Solution 

Creosote 

000363-00015 

C-4  Brand  Coopersote  Creosote  Oil 

Creosote 

061468-00006 

Creosote 

Creosote 

061470-00001 

KMG-B  Coal  Tar  Creosote 

Creosote 

061483-0007 

Creosote  Oil-24CB 

Coal  tar  creosote 

061483-0008 

Creosote/Coal  Tar  Solution 

Coal  tar  creosote 

061483-0009 

Creosote  Oil 

Coal  tar  creosote 
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Unless  a  request  is  withdrawn  by  the 
registrant  within  30  days  of  publication 
of  this  notice,  the  Agency  intends  to 
issue  orders  canceling  all  of  these 
'  registrations  and  granting  the 
amendments  affecting  the  use 
terminations.  Users  of  these  pesticides 
or  anyone  else  desiring  the  retention  of 
a  registration  or  particular  use  should 
contact  the  applicable  registrant  directly 
before  the  lapse  of  this  30-day  period. 

Table  3  includes  the  names  and 
addresses  of  record  for  all  registrants  of 
the  products  listed  in  Tables  1  and  2.  in 
ascending  sequence  by  EPA  company 
number: 

Table  3.— Registrants  Requesting 
Voluntary  Cancellation  and/or 
Amendment  to  Terminate  Uses 


EPA  Company  No. 

Company  Name  and 
Address 

000363 

• 

Coopers  Creek 
Chemical  Corp., 
884  River  Road. 
West 

Conshohocken, 
PA  19428-2699 

003008 

Osmose  Inc.,  980 
Ellicott  Street, 
Buffalo,  NY 
14209-2398 

061468 

Koppers  Inc.,  436 
Seventh  Avenue, 
Pittsburgh.  PA 
15219-1800 

061470 

Rutgers  Chemicals, 
10611  Hanwin 
Drive,  Suite  402, 
Houston,  TX 
77036-1534 

061483 

KMG-Bernuth,  Inc., 
10611  Hanwin 
Drive,  Suite  402, 
Houston,  T^ 
77036-1534 

073408 

Railworks  Wood 
Products,  2525 
Prairieton  Road, 
Terre  Haute,  IN 
47802 

in.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled  or 
amended  to  terminate  uses.  FIFRA 
further  provides  that,  before  acting  on 
the  request,  EPA  must  publish  a  notice 
of  receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 
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rv.  Procedures  for  Withdrawal  of 
Request 

Registrar!  Is  who  choose  to  withdraw  a 
request  for  /oluntary  cancellation  or 
amendmen  to  terminate  uses  must 
submit  sue]  i  withdrawal  in  writing  to 
isted  under  FOR  FURTHER 
INFORMATIOf  CONTACT,  postmarked  no 
later  than  October  29,  2003.  This  written 
withdrawal  of  the  request  for 
cancellatioit  or  amendment  to  terminate 
ply  only  to  the  applicable 
n  6(f)(1)  request  listed  in 
f  the  product(s)  have  been 
revious  cancellation  or  use 
action,  the  effective  date  of 
and  all  other  provisions  of 


uses  will  a 

FIFRA  sect: 

this  notice. 

subject  to  a 

terminatio 

cancellatio 

any  earlier  dancellation  or  use 

termination  order  are  controlling.  The 

withdrawal  request  must  also  include  a 

commitmen  \  to  pay  any  reregistration 

fees  due,  and  to  fulfill  any  applicable 

unsatisfied  lata  requirements. 

V.  Provisioi  &  for  Disposition  of  Existing 
Stocks 


dale 


Existing 
registered 
currently  in 
which  have 
released 
effective 
Unless  the 
apply,  ex 
hands  of 
distributed 
they  are 
further  sale 
EPA-app^o^ 
affected  proti 
general  rule  i 
cases  when 
on  sale 
products  or 
already  beet 
Review 

identified  signit 
concerns  as 
chemical.  T  i 
Agency's 
in  the  Federal 
(56  FR  2936 


proi 


Creosote. 
creosote 
the  voluntarl' 
and/or  use 
effective 
provision  fo: 

ACC.  The 
cancellation 
cancellation 
request  that 
Reg.  No. 
manufactureld 
and  that 
a  time  perio 
existing 


;  stoc  ts 


s  ocks  are  those  stocks  of 
p  jsticide  products  which  are 
the  United  States  and 
been  packaged,  labeled,  and 
for  shipment  prior  to  the 

of  the  cancellation  action, 
f  rovisions  of  an  earlier  order 
stocks  already  in  the 
del  ilers  or  users  can  be 

sold,  or  used  legally  until 
exhausted,  provided  that  such 
md  use  comply  with  the 

label  and  labeling  of  the 
uct.  Exception  to  these 
will  be  made  in  specific 
nore  stringent  restrictions 
distribution,  or  use  of  the 
heir  ingredients  have 
imposed,  as  in  a  Special 
acti()n,  or  where  the  Agencv  has 
ificant  potential  risk 
!  ociated  with  a  particular 
lis  is  in  accordance  with  the 
st^ement  of  policy  as  set  forth 
Register  of  June  26,  1991 
)  (FRL-3846-4). 

"he  registrants  of  affected 
ucts  have  requested  that 
product  cancellations 
t(  rminations  becdme 
December  31,  2004,  with  no 
existing  stocks, 
affective  date  of 
will  be  the  date  of  the 
order.  Osmose  stated  in  its 
ts  affected  product  (EPA 
30018-60)  is  no  longer  being 
or  distributed  by  them 
therefore,  there  is  no  need  for 
for  the  depletion  of 


List  of  Subjects 

Environmental  protection,  Creosote, 
Acid  copper  chromate,  Pesticides  and 
pests. 

Dated:  September  23,  2003.  , 

Frank  Sanders 

Director.  Antimicrobials  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  03-24560  Filed  9-26-03;  8:45  am] 
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COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

National  Environmental  Policy  Act 
Task  Force 

AGENCY:  Council  on  Environmental 
Quality. 

ACTION:  Notice  of  availability  and  public 
meetings. 

SUMMARY:  The  Council  on 
Environmental  Quality  (CEQ) 
established  a  National  Environmental 
Policy  Act  (NEPA)  Task  Force  to  review 
the  current  NEPA  implementing 
practices  and  procedures  in  the 
following  areas:  Technology  and 
information  management;  Federal  and 
intergovernmental  coiraboration; 
programmatic  analyses  and  subsequent 
tiered  documents;  and  adaptive 
management  and  monitoring.  In 
addition,  the  NEPA  Task  Force 
reviewed  other  NEPA  implementation 
issues  such  as  the  level  of  detail 
included  in  agencies'  procedures  and 
documentation  for  promulgating 
categorical  exclusions;  the  structure  and 
documentation  of  environmental 
assessments;  and  other  implementation 
.  practices  that  would  benefit  federal 
agencies. 

CEQ  announces  the  availability  of 
"The  Task  Force  Report  to  the  Council 
on  Environmental  Quality — 
Modernizing  NEPA  Implementation" 
that  was  published  and  presented  to 
CEQ  on  September  24,  2003.  The  Report 
contains  recommendations  designed  to 
improve  federal  agency  decision  making 
by  modernizing  the  NEPA  process.  To 
further  the  work  of  the  NEPA  Task 
Force,  CEQ  will  hold  a  series  of  regional 
public  roundtables  to  raise  public 
awareness  of  the  NEPA  Task  Force  draft 
recommendations  and  discuss  the 
recommendations  and  their 
implementation.  The  first  public 
roundtable  will  be  held  in  Sheltpn. 
Washington  on  October  30-31,  2003,  at 
the  Squaxin  Island  Library'  and  Research 
Center.  Representatives  from  important 
constituent  groups  that  have  worked  on 
NEPA  issues  have  been  invited  to 
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participate  in  a  discussion  of  the 
recommendations.  The  Squaxin  Island 
Library  and  Research  Center,  dedicated 
in  2002,  is  a  gathering  and  meeting 
place  where  all  generations  can 
communicate  and  share  in  the  living 
culture  and  traditions  of  the  Tribe  and 
the  environment  of  South  Pugel  Sound. 
Information  about  the  Center  is  at 
http://www.squaxinisland.org/pages/ 
mlrc/mlrcinfo.html.  The  Squaxin  Island 
people  are  opening  their  Center  to  serve 
in  its  traditional  role  as  a  meeting  and 
leeuming  center  for  the  community.  The 
center  is  located  about  sixty  miles  south 
of  Seattle-Tacoma  International  Airport 
and  can  be  reached  from  the  airport  by 
taking  1-5  S  to  US-101  N,  and  then 
proceeding  right  onto  SE  Old  Olympic 
HWY,  right  onto  SE  Klah  Che  Min  Drive 
and  right  onto  SE  Squaxin  Drive. 
Annoimcements  of  futiue  roundtables 
will  be  pubUshed  on  the  NEPA  Task 
Force  web  site  and  in  the  Federal 
Register. 

DATES:  The  first  NEPA  Task  Force 
reconunendations  public  roundtable 
will  be  held  on  October  30  and  31  at  the 
Squaxin  Island  Library  and  Research 
Center  located  at  70  SE  Squaxin  Lane, 
Shelton,  Washington  98584.  The  session 
on  October  30  will  begin  at  9  a.m.  and 
interested  members  of  the  public  will 
have  an  opportunity  to  present  their 
views  at  3:30  p.m.  following  the 
roundtable  discussion.  That  session  will 
end  in  the  evening  after  the  public's 
views  have  been  presented.  The  session 
on  October  31  will  begin  at  9  a.m.  and 
interested  members  of  the  public  will 
have  an  opportunity  to  present  their 
views  at  11  a.m.  following  the 
roundtable  discussion. 

ADDRESSES:  Interested  parties  can 
review  the  Task  Force  report  via  the 
CEQ  Web  site  at  http:// 
www.whitehouse.gov/ceq/  or  the  NEPA 
Task  Force  Web  site  at  http:// 
www.ceq.eh.doe.gov/ntf/.  If  you  would 
like  a  printed  copy,  please  mail  a 
request  to  The  NEPA  Task  Force,  722 
Jackson  Place,  NW.,  Washington,  DC 
20585,  or  contact  Bill  Perhach  at  (202) 
395-0826  to  request  a  copy. 

Dated:  September  24,  2003. 
James  L.  Connaughton, 

Chairman,  Council  on  Environmenthl 

Quality. 

[PR  Doc.  03-24527  Filed  9-26-03;  8:45  ami 

BILUNG  CODE  312S-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communicatlona  Commission 

September  24,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sppnsor  a 
collection  of  information  luiless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility;  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  28, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Leslie  Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington.  DC  20554,  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection{s)  contact  Leslie 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.g6v. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-XXXX. 

Title:  Telecommunication  Relay 
Services  and  Speech-to-Speech  Services 
for  Individual  with  Hearing  and  Speech 
Disabilities,  CC  Docket  No.  98-67 
(Declaratory  Ruling),  FCC  03-190. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 


Number  of  Respondents:  1. 

Estimated  Time  per  Response:  8 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  8  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  August  1,  2003, 
the  Commission  released  the 
Declaratory  Ruling,  In  the  Matter  of 
Telecommunication  Relay  Services  and 
Speech-to-Speech  Services  for 
Individuals  with  Hearing  and  Speech 
Disabilities.  CC  98-67.  FCC  03-190.  In 
the  Declaratory  Ruling,  the  Commission 
clarifies  that  captioned  telephone  voice 
carry  over  (VCO)  service  is  a  type  of 
telecommunications  relay  service  (TRS) 
and  that  eligible  providers  of  such 
services  are  eligible  to  recover  their 
costs  in  accordance  with  section  225  of 
the  Communications  Act.  The " 
Commission  also  clarifies  that  certain 
TRS  mandatory  minimum  standards  do 
not  apply  to  captioned  VCO  service,  and 
waives  §  64.604(a)(1)  and  (a)(3)  of  the 
Commission's  rules  for  all  current  and 
future  captioned  telephone  VCO  service 
providers,  for  the  same  period  of  time 
indicated  herein,  beginning  on  the  date 
of  release  of  this  Declaratory  Ruling. 
These  waivers  are  contingent  on  the 
filing  of  annual  reports,  for  a  period  of 
three  years,  with  the  Commission. 
Sections  64.604  (a)(1)  and  (a)(3)  of  the 
Commission's  rules,  which  contain 
information  collection  requirements 
under  the  Paperwork  Reduction  Act,  are 
not  effective  until  approved  by  the 
Office  of  Management  and  Budget. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-24484  Filed  9-26-03:  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-03-55-A  (Auction  No.  56); 
DA  03-2897] 

Auction  Of  900  MHz  Specialized  Mobile 
Radio  Service  Licenses  Scheduled  for 
February  1 1 ,  2004;  Comment  Sougtit 
on  Reserve  Prices  or  Minimum 
Opening  Bids  and  Other  Auction 
Procedures 

AGENCY:  Federal  Communications 
Commission.  ^ 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
auction  of  licenses  in  the  Specialized 
Mobile  Radio  ("SMR")  Service 
scheduled  to  conunence  on  February  11. 
2004  (Auction  No.  55).  This  document 
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also  seeks  comment  on  reserve  prices  or 
minimum  opening  bids  and  other 
auction  procedures  for  Auction  No.  55. 

DATES:  Comments  are  due  on  or  before 
October  1,  2003  and  reply  comments  are 
due  on  or  before  October  8,  2003. 

ADDRESES:  Comments  and  reply 
comments  must  be  sent  by  electronic 
mail  to  the  following  address: 
auction55@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

legal  questions:  Robert  Krinsky  (202) 
418-0660.  For  general  auction 
questions:  Lyle  Ishida  (202)  418-0660  or 
Lisa  Stover  (717)  338-2888.  For  service 
rule  questions,  contact  the  Commercial 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  as  follows: 
Evan  Baranoff,  Policy  and  Rules  Branch, 
(202)  418-0620;  Bettye  Woodward, 
Licensing  and  Technical  Analysis 


Branch,  (2Qp)  418-1345;  or  Gary  Devlin, 
Licensing  and  Technical  Analysis 
Branch,  (7l|7)  338-2618. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  o|  the  Auction  No.  55 
Comment  Fkiblic  Notice  released  on 
September  t7,  2003.  The  complete  text 
of  the  Auctkjn  No.  55  Comment  Public 
Notice,  including  the  attachments,  is 
available  fc^  pubKc  inspection  and 
copying  duiing  regular  business  hours 
at  the  FCC  reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  Auction  No.  55  Comment  Public 
Notice  may  also  be  purchased  from  the 
Commissioi's  duplicating  contractor, 
Qualex  Intetnational,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washingto4  DC,  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  (Hialexint@aol.com. 


I.  General  Information 

1.  By  the  Auction  No.  55  C->mment 
Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
announces  the  auction  of  60  Major 
Trading  Area  ("MTA")  licenses  in  the 
SMR  Service  in  the  896-901  MHz  and 
935-940  MHz  bands  scheduled  to 
commence  on  February  11,  2004 
(Auction  No.  55).  The  spectnmi  to  be 
auctioned  was  previously  associated 
with  licenses  that  have  been  cancelled 
or  terminated.  A  complete  list  of 
licenses  available  for  Auction  No.  55  is 
included  as  Attachment  A  of  the 
Auction  No.  55  Comment  Public  Notice. 

2.  The  following  table  contains  the 
channel  block/frequency  cross-reference 
for  the  896-901  MHz  and  935-940  MHz 
bands: 


Channel  block 


A 
C 
E 
G 
I  . 
K 
M 
O 
Q 
S 


Ctiannel 
Nos. 


1-10 
41-50 
81-90 
121-130 
161-170 
201-210 
241-250 
281-290 
321-330 
361-370 


Frequency  (MHz) 


896.00625-8*6 

935.00625-9^5 

896.50625-896 

935.50625-935 

897.00625-8*7 

936.00625-936 

897.50625-8^7 

936.50625-936 

898.00625-898 

937.00625-9 

898.50625-8 

937.50625-9 

899.00625-8 

938.00625-9; 

899.50625-^99 

938.50625-938 

900.00625-900 

939.00625-939 

900.50625-900 

939.50625-939 


Note:  For  Auction  No.  55,  licenses  are  not 
available  in  every  market  or  for  each  channel 
block  listed  in  the  table.  In  one  case,  a  license 
is  available  for  only  part  of  a  market.  See 
Attachment  A  of  the  Auction  No.  55 
Comment  Public  Notice,  to  determine  which 
licenses  will  be  offered. 

3.  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensure 
that,  in  the  scheduling  c  f  any 
competitive  bidding  under  this 
subsection,  an  adequate  period  is 
allowed  *   *   *  before  issuance  of 
bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures  *   *   *."  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act 
and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  rules  that 
will  govern  the  day-to-day  conduct  of  an 
auction,  the  Commission  directed  the 
Bureau,  under  itsexisting delegated 


.13125 
.13125 
63125 
.63125 
.13125 
.13125 
.63125 
.63125 
.13125 
.13125 
.63125 
63125 
13125 
13125 
63125 
63125 
13125 
13125 
63125 
63125 


Channel  block 


B 
D 

F 
H 
J 
L 
N 
P 
R 
T 


Channel  Nos. 


21-30 
61-70 
101-110 
141-150 
181-190 
221-230 
261-270 
301-310 
341-350 
381-390 


Frequency  (MHz) 


896.25625-896.38125 
935.25625-935.38125 
896.75625-896.881 25 
935.75625-935.88125 
897.25625-897.38125 
936.25625-936.381 25 
897.75625-897.88125 
936.75625-936.88125 
898.25625-898.38125 
937.25625-937.38125 
898.75625-898.88125 
937.75625-937.88125 
899.25625-899.38125 
938.25625-938.381 25 
899.75625-899.88125 
938.75625-938.88125 
900.25625-900.38125 
939.25625-939.38125 
900.75625-900.88125 
939.75625-939.88125 


authority,  tc  seek  comment  on  a  variety 
of  auction-s  lecific  procedures  prior  to 
the  start  of  e  ich  auction.  We  therefore 
seek  comme  it  on  the  following  issues 
relating  to  Auction  No.  55. 

II.  Auction !  itnicture 

A.  Simultan  ious  Multiple-Round 
Auction  Des  Ign 

4.  The  Bui  eau  proposes  to  award  all 
licenses  included  in  Auction  No.  55  in 
a  simultaneaus  multiple-round  auction. 
As  described  further  this  methodology 
offers  every  license  for  bid  at  the  same 
time  with  siiccessive  bidding  rounds  in 
which  bidde  rs  may  place  bids.  We  seek 
comment  on  this  proposal. 

B.  Upfront  P  lyments  and  Bidding 
Eligibility 

5.  The  Bu^au  has  delegated  authority 
and  discretion  to  determine  an 


appropriate  upfront  payment  for  each 
license  being  auctioned,  taking  into 
account  such  factors  as  the  population 
in  each  geographic  license  area  and  the 
value  of  similar  spectrum.  As  described 
further,  the  upfront  payment  is  a 
refundable  deposit  made  by  each  bidder 
to  establish  eligibility  to  bid  on  licenses. 
Upfront  payments  related  to  the  specific 
spectrum  subject  to  auction  protect 
against  frivolous  or  insincere  bidding 
and  provide  the  Commission  with  a 
source  of  funds  from  which  to  collect 
payments  owed  at  the  close  of  the 
auction.  In  this  case  we  have 
information  available  from  the  prior 
auction  of  900  MHz  SMR  licenses 
(Auction  No.  7).  For  Auction  No.  55,  we 
propose  to  calculate  upfront  payments 
on  a  license-by-license  basis  using  the 
following  formula:  5%  (five  percent)  of 
the  net  amount  of  the  wirming  bid  in 
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Auction  No.  7  for  the  corresponding 
license  (same  NfTA  and  channel  block). > 

6.  Accordingly,  in  Attachment  A  of 
the  Auction  No.  55  Coniment  Public 
Notice,  we  list  all  licenses  included  in 
Auction  No.  55  and  the  proposed 
upfront  payment  for  each  license.  We 
seek  comment  on  this  proposal. 

7.  We  further  propose  that  the  amount 
of  the  upfront  pajmient  submitted  by  a 
bidder  will  determine  the  maximum 
number  of  bidding  units  on  which  a 
bidder  may  place  bids.  This  limit  is  a 
bidder's  initial  eligibility.  Each  license 
is  assigned  a  specific  number  of  bidding 
imits  equal  to  the  upfront  payment 
listed  in  Attachment  A  of  the  Auction 
No.  55  Comment  Public  Notice,  on  a 
bidding  unit  per  dollar  basis.  This 
number  does  not  change  as  prices  rise 
during  the  auction.  A  bidder's  upfront 
payment  is  not  attributed  to  specific 
licenses.  Rather,  a  bidder  may  place 
bids  on  any  combination  of  licenses  as 
long  as  the  total  number  of  bidding 
units  associated  with  those  licenses 
does  not  exceed  its  current  eligibility. 
Eligibility  cannot  be  increased  during 
the  auction.  Thus,  in  calculating  its 
upfront  payment  amount,  an  applicant 
must  determine  the  maximum  number 
of  bidding  units  it  may  wish  to  bid  on 
(or  hold  high  bids  on)  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
We  seek  comment  on  this  proposal. 

C.  Activity  Rules 

8.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximum  bidding  eligibility  during 
each  round  of  the  auction  rather  than 
waiting  until  the  end  to  participate.  A 
bidder  that  does  not  satisfy  the  activity 
rule  will  either  lose  bidding  eligibility 
in  the  next  round  or  must  use  an 
activity  rule  waiver  (if  any  remain). 

9.  We  propose  to  divide  the  auction 
into  three  stages,  each  characterized  by 
an  increased  activity  requirement.  The 
auction  will  start  in  Stage  One.  We 
propose  that  the  auction  generally  will 
advance  to  the  next  stage  (i.e.,  from 
Stage  One  to  Stage  Two,  and  from  Stage 
Two  to  Stage  Three)  when  the  auction 
activity  level,  as  measured  by  the 
percentage  of  bidding  units  receiving 
new  high  bids,  is  approximately  twenty 
percent  or  below  for  three  consecutive 
rounds  of  bidding.  However,  we  further 
propose  that  the  Bureau  retain  the 
discretion  to  change  stages  unilaterally 


'  For  the  license  that  is  available  for  part  of  a 
market,  the  net  amount  of  the  winning  bid  from 
Auction  No.  7.  is  first  multiplied  by  the  proportion 
of  the  population  covered  by  the  partial  market  to 
the  population  of  the  entire  MTA. 


by  announcement  during  the  auction.  In 
exercising  this  discretion,  the  Bureau 
will  consider  a  variety  of  measiires  of 
bidder  activity,  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentage  of  licenses  (as  measured  in 
bidding  imits)  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  We  seek 
comment  on  these  proposals. 

10.  For  Auction  No.  55,  we  propose 
the  following  activity  requirements: 

Stage  One:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  licenses 
representing  at  least  80  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  requisite  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (ucdess  ah  activity  nile  waiver 
is  used).  Dming  Stage  One,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  current 
round  activity  by  five-fourths  (5/4). 

Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  ciirrent  round  activity  by  ten-ninths 
(10/9). 

Stage  Three:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
ciurent  bidding  eligibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  roimd  activity  by  fifty/forty- 
ninths  (50/49). 

1 1 .  We  seek  comment  on  these 
proposals.  Commenters  that  believe 
these  activity  rules  should  be  modified 
should  explain  their  reasoning  and 
comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
analyses  and  suggested  alternative 
activity  rules. 

D.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

12.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  roimd 
of  bidding  and  not  to  a  particular 
license.  Activity  waivers  can  be  either 
proactive  or  automatic  and  are 
principally  a  mechanism  for  auction 
participants  to  avoid  the  loss  of  auction 
eligibility  in  the  event  that  exigent 
circumstances  prevent  them  from 


E lacing  a  bid  in  a  particular  round, 
lote:  Once  a  proactive  waiver  is 
submitted  during  a  roimd,  that  waiver 
cannot  be  unsubmitted. 

13.  The  FCC  Automated  Auction 
System  assimies  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  nde  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (i) 
There  are  no  activity  rule  waivers 
available;  or  (ii)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
minimujn  requirements.  Note:  If  a 
bidder  has  no  waivers  remaining  and 
does  not  satisfy  the  required  activity 
level,  its  cmxent  eligibility  will  be 
permanently  reduced,  possibly 
eliminating  the  bidder  from  the  auction. 

14.  A  bidder  with  insufficient  activity 
may  wish  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver.  If  so,  the  bidder  must 
affirmatively  override  the  automatic 
waiver  mechanism  during  the  bidding 
period  by  using  the  "reduce  eligibility" 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described.  Once  eligibility  has  been 
reduced,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibility. 

15.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  system)  during  a  bidding 
period  in  which  no  bids  or  withdrawals 
are  submitted,  the  auction  will  remain 
open  and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  or  withdrawals  will  not  keep 
the  auction  open. 

16.  We  propose  that  each  bidder  in 
Auction  No.  55  be  provided  with  three 
activity  rule  waivers  that  may  be  used 
at  the  bidder's  discretion  during  the 
course  of  the  auction  as  set  forth.  We 
seek  comment  on  this  proposal. 

E.  Information  Relating  to  Auction 
Delay,  Suspension,  or  Cancellation 

17.  For  Auction  No.  55,  we  propose 
that,  by  public  notice  or  by 
announcement  during  the  auction,  the 
Biueau  may  delay,  suspend,  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of^ 
an  auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
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reason  that  affects  the  fair  and  efficient 
conduct  of  competitive  bidding.  In  such 
cases,  the  Pureau,  in  its  sole  discretion, 
may  elect  to  resume  the  auction  starting 
from  the  beginning  of  the  ciurent  round, 
resume  the  auction  starting  from  some 
previous  round,  or  cancel  the  auction  in 
its  entirety.  Network  interruption  may 
cause  the  Bureau  to  delay  or  suspend 
the  auction.  We  emphasize  that  exercise 
of  this  authority  is  solely  within  the 
discretion  of  the  Bureau,  and  its  use  is 
not  intended  to  be  a  substitute  for 
situations  in  which  bidders  may  wish  to 
apply  their  activity  rule  waivers.  We 
seek  comment  on  this  proposal. 

m.  Bidding  Procedures 

A.  Round  Structure 

18.  The  Commission  will  conduct 
Auction  No.  55  over  the  Internet. 
Telephonic  bidding  will  also  be 
available.  As  a  contingency,  the  FCC 
Wide  Area  Network  will  be  available  as 
well.  The  telephone  number  through 
which  the  backup  FCC  Wide  Area 
Network  may  be  accessed  will  be 
announced  in  a  later  public  notice.  Full 
information  regarding  how  to  establish 
such  a  connection,  and  related  charges, 
will  be  provided  in  the  public  notice 
announcing  details  of  auction 
procedures. 

19.  The  initial  bidding  schedule  will 
be  announced  in  a  public  notice  to  be 
released  at  least  one  week  before  the 
start  of  the  auction,  and  will  be 
included  in  the  registration  mailings. 
The  simultaneous  multiple-round ' 
format  will  consist  of  sequential  bidding 
rounds,  each  followed  by  the  release  of 
round  results.  Details  regarding  the 
location  and  format  of  iround  results  will 
be  included  in  the  same  public  notice. 

20.  The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amoiint  of  time 
for  the  bidding  roimds  and  review 
P'Tiods,  or  the  number  of  roimds  per 
dav.  depending  upon  the  bidding 
activity  level  and  other  factors.  We  seek 
comment  on  this  proposal. 

B.  Reserve  Price  or  Minimum  Opening 
Bid 

21.  The  Balanced  Budget  Act  calls 
upon  the  Commission  to  prescribe 
methods  for  establishing  a  reasonable 
reserve  price  or  a  minimum  opening  bid 
when  FCC  licenses  are  subject  to 
auction,  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
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mandate,  th  3  Commission  has  directed 
the  Bureau  \  o  seek  comment  on  the  use 
of  a  minimu  m  opening  bid  and/or 
reserve  pricfe  prior  to  the  start  of  each 
auction. 

22.  Norm)  lly,  a  reserve  price  is  an 
absolute  mil  timimi  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Rea  Brve  prices  can  be  either 
published  o:  ■  unpublished.  A  minimum 
opening  bid  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auctic  n  below  which  no  bids  are 
accepted.  It  s  generally  used  to 
accelerate  tl  e  competitive  bidding 
process.  Als  d,  the  auctioneer  often  has 
the  discretion  to  lower  the  minimum 
opening  bid  amount  later  in  the  auction. 
It  is  also  poa  sible  for  the  minimum 
opening  bid  and  the  reserve  price  to  be 
the  same  am  Dunt. 

23.  In  ligh :  of  the  Balanced  Budget 
Act's  requin  ments,  the  Bureau  proposes 
to  establish  i  ninimum  opening  bids  for 
Auction  No.  55.  The  Bureau  believes  a 
minimum  opening  bid,  which  has  been 
used  in  othe  •  auctions,  is  an  effective 
bidding  tool 

24.  Specif  cally,  for  Auction  No.  55, 
the  Commis!  ion  proposes  the  following 
license-by-li  :ense  formula  for 
calculating  i  linimum  opening  bids:  5% 
(five  percent  of  the  net  amount  of  the 
winning  bid  in  Auction  No.  7  for  the 
correspond!]  ig  license  (same  MTA  and 
channel  bloc  k).  ^ 

25.  The  sp  jcific  minimum  opening 
bid  for  each  icense  available  in  Auction 
No.  55  is  set  forth  in  Attachment  A  of 
the  Auction  Vo.  55  Comment  Public 
Notice.  We  s  ;ek  comment  on  this 
proposal. 

26.  If  com]  aenters  believe  that  these 
minimum  of  ening  bids  will  result  in 
substantial  n  umbers  of  unsold  licenses, 
or  are  not  res  sonable  amounts,  or 
should  instei  id  operate  as  reserve  prices, 
they  should  i  sxplain  why  this  is  so,  and 
comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
valuation  ani  ilyses  and  suggested 
reserve  price  i  or  minimum  opening  bid 
levels  or  forr  mlas.  In  establishing  the 
minimum  op  ening  bids,  we  particularly 
seek  commei  t  on  such  factors  as  the 
amount  of  sp  ectrum  being  auctioned, 
levels  of  inci  mbency,  the  availability  of 
technology  t<i  provide  service,  the  size 
of  the  geogra  )hic  service  areas,  issues  of 
interference  vith  other  spectrum  bands 
and  any  othe :  relevant  factors  that  could 
reasonably  h  ive  an  impact  on  valuation 
of  the  900  M  Iz  SMR  band  spectrum. 


'  For  the  licenje 
market,  the  net 
Auction  No.  7  is 
of  the  populatioi 
the  population 


that  is  available  for  part  of  a 
a  nount  of  the  winning  bid  from 
irst  multiplied  by  the  proportion 
covered  by  the  partial  market  to 
the  entire  MTA. 


We  also  seek  comment  on  whether, 
consistent  with  the  Balanced  Budget 
Act,  the  public  interest  would  be  served 
by  having  no  minimum  opening  bid  or 
reserve  price. 

C.  Minimum  Acceptable  Bids  and  Bid 
Increments 

27.  In  each  round,  eligible  bidders    . 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  amounts. 
The  FCC  Automated  Auction  System 
interface  will  list  the  nine  acceptable 
bid  amounts  for  each  license.  Until  a  bid 
has  been  placed  on  a  license,  the 
minimum  acceptable  bid  for  that  license 
will  be  equal  to  its  minimum  opening 
bid.  In  the  roimds  after  an  acceptable 
bio  is  placed  on  a  license,  the  minimum 
acceptable  bid  for  that  license  will  be 
equal  to  the  standing  high  bid  plus  the 
defined  increment. 

28.  Once  there  is  a  standing  high  bid 
on  a  license,  the  FCC  Automated 
Auction  System  will  calculate  a 
minimum  acceptable  bid  for  that  license 
for  the  following  round,  as  described. 
The  difference  between  the  minimum 
acceptable  bid  and  the  standing  high  bid 
for  each  license  will  define  the  bid 
increment.  The  nine  acceptable  bid 
amounts  for  each  license  consist  of  the 
minimum  acceptable  bid  (the  standing 
high  bid  plus  one  bid  increment)  and 
additional  amounts  calculated  using 
multiple  bid  increments  (i.e.,  the  second 
bid  amount  equals  the  standing  high  bid 
plus  two  times  the  bid  incr-    lent,  the 
third  bid  amount  equals  the  standing 
high  bid  plus  three  times  the  bid 
increment,  etc.). 

29.  Until  a  bid  has  been  placed  on  a 
license,  the  minimum  acceptable  bid  for  * 
that  license  will  be  equal  to  its 
minimum  opening  bid.  The  additional 
bid  amounts  for  licenses  that  have  not 
yet  received  a  bid  will  be  calculated 
differently,  as  explained. 

30.  For  Auction  No.  55,  we  propose  to 
calculate  minimum  acceptable  bids  by 
using  a  smoothing  methodology,  as  we 
have  done  in  several  other  auctions.  The 
smoothing  formula  calculates  minimum 
acceptable  bids  by  first  calculating  a 
percentage  increment,  not  to  be 
confused  with  the  bid  increment.  The 
percentage  increment  for  each  license  is 
based  on  bidding  activit}  on  that  license 
in  all  prior  rounds;  therefore,  a  license 
that  has  received  many  bids  throughout 
the  auction  will  have  a  higher 
percentage  increment  than  a  license  that 
has  received  few  bids. 

31.  The  calculation  of  the  percentage 
increment  used  to  determine  the 
minimum  acceptable  bids  for  each 
license  for  the  next  roimd  is  made  at  the 
end  of  each  round.  The  computation  is 
based  on  an  activity  index,  which  is  a 
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weighted  average  of  the  number  of  bids 
in  that  round  and  the  activity  index 
from  the  prior  roimd.  The  current 
activity  index  is  equal  to  a  weighting 
factor  times  the  number  of  new  bids 
received  on  the  license  in  the  most 
recent  bidding  roimd  plus  one  minus 
the  weighting  factor  times  the  activity 
index  from  the  prior  round.  The  activity 
index  is  then  used  to  calculate  a 
percentage  incren^ent  by  multiplying  a 
minimum  percentage  increment  by  one 
plus  the  activity  index  with  that  result 
being  subject  to  a  maximum  percentage 
increment.  The  Commission  will 
initially  set  the  weighting  factor  at  0.5, 
the  minimum  percentage  increment  at 
0.1  (10%),  and  the  maximum  percentage 
increment  at  0.2  (20%).  Hence,"at  these 
initial  settings,  the  percentage 
increment  will  fluctuate  between  10% 
and  20%  depending  upon  the  number  of 
bids  for  the  license. 

Equations 

A,  =  {C*Bi)  +  ((l-C)*Ai-,) 

I,  + 1  =  smaller  of  ((1  +  Ai)  *  N)  and  M 

Xi  + 1  =  li  + 1  *  Yi 

Where, 

Aj  =  activity  index  for  the  current  round 

(round  i) 
C  =  activity  weight  factor 
Bi  =  number  of  bids  in  the  current  roiuid 

(round  i) 
Ai  - 1  =  activity  index  from  previous 

round  (round  i-1),  Ao  is  0 
li  + 1  =  percentage  increment  for  the  next 

round  (round  i+1) 
N  =  minimum  percentage  increment  or 

percentage  increment  floor     ' 
M  =  maximum  percentage  increment  or 

percentage  increment  ceiling 
Xj  + 1  =  dollar  amount  associated  with 

the  percentage  increment 
Yi  =  high  bid  from  the  current  roimd 

-  Under  the  smoothing  methodology, 
once  a  bid  has  been  received  on  a 
license,  the  minimum  acceptable  bid  for 
that  license  in  the  following  round  will 
be  the  high  bid  from  the  current  round 
plus  the  dollar  amount  associated  with 
the  percentage  increment,  with  the 
result  rounded  to  the  nearest  thousand 
if  it  is  over  ten  thousand  or  to  the 
nearest  hundred  if  it  is  under  ten 
thousand. 

Examples 

License  1 

C  =  0.5,N  =  0.1,M  =  0.2 

Round  1  (2  new  bids,  high  bid  = 
$1,000,000)— 

i.  Calculation  of  percentage  increment 
for  round  2  using  the  smoothing 
formula: 

Ai  =  (0.5  *  2)  +  (0.5  *  0)  =  1 
h  =  The  smaller  of  ((1  +  1)  *  0.1)  =  0.2 
or  0.2  (the  maximum  percentage 
increment) 


ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  2  (using  I2): 
X2  =  0.2  *  $1,000,000  =  $200,000 

iii.  Minimum  acceptable  bid  for  round 

2  =  $1,200,000 

Round  2  (3  new  bids,  high  bid  = 
$2,000,000)— 

i.  Calculation  of  percentage  increment 
for  round  3  using  the  smoothing 
formula: 

A2  =  (0.5  *  3)  +  (0.5  *  1)  =  2 
h  =  The  smaller  of  ((1  +  2)  *  0.1)  =  0.3 
or  0.2  (the  maximum  percentage 
increment) 

ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  3  (using  I3): 
Xj  =  0.2  *  $2,000,000  =  $400,000 

iii.  Minimum  acceptable  bid  for  round 

3  =  $2,400,000 

Round  3  (1  new  bid,  high  bid  = 
$2,400,000)— 

i.  Calculation  of  percentage  increment 
for  round  4  using  the  smoothing 
formula: 

A3  =  (0.5  *  1)  +  (0.5  *  2)  =  1.5 

I4  =  The  smaller  of  ((1  +  1.5)  *  0.1)  = 

0.25  or  0.2  (the  maximiun 

percentage  increment) 
ii.  Caculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  4  (using  I4): 
X4  =  0.2  *  $2,400,000  =  $480,000 

iii.  Minimum  acceptable  bid  for  round 

4  =  $2,880,000 

32.  As  stated,  until  a  bid  has  been 
placed  on  a  license,  the  minimum 
acceptable  bid  for  that  license  will  be 
equal  to  its  minimum  opening  bid.  The 
additional  bid  amounts  are  calculated 
using  the  difference  between  the    • 
minimum  opening  bid  times  one  plus 
the  minimum  percentage  increment, 
rounded  as  described,  and  the  minimum 
opening  bid.  Thai  is,  1  =  (minimum 
opening  bid)(l  +  N){rounded}- 
(minimum  opening  bid).  Therefore, 
when  N  equals  0.1,  the  first  additional 
bid  amount  will  be  approximately  ten 
percent  higher  than  tie  minimum 
opening  bid;  the  second,  twenty 
percent;  the  third,  thirty  percent;  etc. 

33.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimiun 
percentage  increment,  rounded,  and  the 
second  highest  bid. 

34.  The  Bureau  retains  the  discretion 
to  change  the  minimum  acceptable  bids 
and  bid  increments  if  it  determines  that 


circumstances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the  FCC 
Automated  Auction  System.  We  seek 
comment  on  these  proposals.  . 

D.  High  Bids 

35.  At  the  end  of  a  bidding  round,  a 
high  bid  for  each  license  will  be 
determined  based  on  the  highest  gross 
bid  amount  received  for  the  license.  In 
the  event  of  identical  high  bids  on  a 
license  in  a  given  round  (i.e.,  tied  bids), 
we  propose  to  use  a  random  number 
generator  to  select  a  single  high  bid  from 
among  the  tied  bids.  If  the  auction  were 
to  end  with  no  higher  bids  being  placed' 
for  that  license,  the  winning  bidder 
would  be  the  one  that  placed  the 
selected  high  bid.  However,  the 
remaining  bidders,  as  well  as  the  high 
bidder,  can  submit  higher  bids  in 
subsequent  rounds.  If  any  bids  are 
received  on  the  license  in  a  subsequent 
round,  the  high  bid  again  will  be 
determined  by  the  highest  gross  bid 
amoimt  received  for  the  license. 

36.  A  high  bid  will  remain  the  high ' 
bid  until  there  is  a  higher  bid  on  the 
same  license  at  the  close  of  a  subsequent 
round.  A  high  bid  from  a  previous 
round  is  sometimes  referred  to  as  a 
"standing  high  bid."  Bidders  are 
reminded  that  standing  high  bids  confer 
activity  credit. 

E.  Information  Regarding  Bid 
Withdrawal  and  Bid  Removal 

37.  For  Auction  No.  55,  we  propose 
the  following  bid  removal  and  bid 
withdrawal  procedures.  Before  the  close 
of  a  bidding  period,  a  bidder  has  the 
option  of  removing  any  bid  placed  in 
that  round.  By  removing  selected  bids  in 
the  bidding  system,  a  bidder  may 
effectively  "unsubmit"  any  bid  placed 
within  that  round.  A  bidder  removing  a 
bid  placed  in  the  same  round  is  not 
subject  to  a  withdrawal  payment.  Once 

a  round  closes,  a  bidder  may  no  longer 
remove  a  bid. 

38.  A  high  bidder  may  withdraw  its 
standing  high  bids  from  previous 
rounds  using  the  withdraw  function  in 
the  bidding  system.  A  high  bidder  that 
withdraws  its  standing  high  bid  bom  a 
previous  roimd  is  subject  to  the  bid 
withdrawal  payment  provisions  of  the 
Commission  rules.  We  seek  comment  on 
these  bid  removal  and  bid  withdrawal 
procedures. 

39.  In  the  Part  1  Third  Report  and 
Order,  63  FR  770  (Januar>'  7,  1998),  the 
Commission  explained  that  allowing  bid 
withdrawals  facilitates  efficient 
aggregation  of  licenses  and  the  pursuit 
of  efficient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  The 
Commission  noted,  however,  that,  in 
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some  instances,  bidders  may  seek  to 
withdraw  bids  for  improper  reasons. 
The  Bureau,  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent  any 
bidding  abuses.  The  Commission  stated 
that  the  Bureau  should  assertively 
exercise  its  discretion,  consider  limiting 
the  number  of  rounds  in  which  bidders 
may  wUhdraw  bids,  and  prevent  bidders 
from  bidding  on  a  particular  market  if 
the  Bureau  &ids  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

40.  Applying  this  reasoning,  we 
propose  to  limit  each  bidder  in  Auction 
No.  55  to  withdrawing  standing  high 
bids  in  no  more  than  two  roimds  during 
the  course  of  the  auction.  To  permit  a 
bidder  to  withdraw  bids  in  more  than 
two  rounds  would  likely  encourage 
insincere  bidding  or  the  use  of 
withdrawals  for  anti-competitive 
purposes.  The  two  rounds  in  which 
withdrawals  are  utilized  will  be  at  the 
bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  rounds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  We  seek  comment 
on  this  proposal. 

F.  Stopping  Rule 

41.  The  Bureau  has  discretion  "to 
establish  stopping  rules  before  or  during 
multiple  roimd  auctions  in  order  to 
terminate  the  auction  within  a 
reasonable  time."  For  Auction  No.  55, 
the  Bureau  proposes  to  employ  a 
simultaneous  stopping  rule  approach.  A 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  bidding 
closes  simultaneously  on  all  licenses. 

42.  Bidding  will  close  simultaneously 
on  all  licenses  after  the  first  round  in 
which  no  new  acceptable  bids, 
proactive  waivers,  or  withdrawals  are 
received.  Thus,  unless  circimistances 
dictate  otherwise,  bidding  will  remain 
open  on  all  licenses  imtil  bidding  stops 
on  every  license. 

43.  However,  the  Bureau  proposes  to 
retain  the  discretion  to  exercise  any  of 
the  following  options  during  Auction 
No.  55: 

i.  Utilize  a  modified  version  of  the 
simultaneous  stopping  rule.  The 
modified  stopping  rule  would  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  withdrawal,  or  a  new 
bid  on  any  license  on  which  it  is  not  the 
standing  high  bidder.  Thus,  absent  any 
othor  bidding  activity,  a  bidder  placing 


a  new  bid  pn  a  license  for  which  it  is 
the  standiag  high  bidder  would  not 
keep  the  aaction  open  under  this 
modified  shopping  rule.  The  Bureau 
further  seeks  comment  on  whether  this 
modified  stopping  rule  should  be  used 
at  any  timd  or  only  in  stage  three  of  the 
auction,     j 

ii.  Keep  the  auction  open  even  if  no 
new  acceptable  bids  or  proactive 
waivers  arA  submitted  and  no  previous 
high  bids  a  re  withdrawn.  In  this  event, 
the  effect  v  fill  be  the  same  as  if  a  bidder 
had  submit  ted  a  proactive  waiver.  The 
activity  rule,  therefore,  will  apply  as 
usual  and  a  bidder  with  insufficient 
activity  will  either  lose  bidding 
eligibility  <jr  use  a  remaining  activity 
rule  waiver 

iii.  Decla  re  that  the  auction  will  end 
after  a  spec  ified  number  of  additional 
roimds  ("special  stopping  rule").  If  the 
Bureau  invpkes  this  special  stopping 
rule,  it  will  accept  bids  in  the  specified 
final  roimcis)  only  for  licenses  on 
which  the  tigh  bid  increased  in  at  least 
one  of  a  specified  preceding  number  of 
rounds.     J 

44.  The  Bureau  proposes  to  exercise 
these  options  only  in  certain 
circumstances,  for  example,  where  the 
auction  is  Qroceeding  very  slowly,  there 
is  minimal  joverall  bidding  activity,  or  it 
appears  likfely  that  the  auction  will  not 
close  withiii  a  reasonable  period  of  time. 
Before  exert ising  these  options,  the 
Bureau  is  li  kely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
increasing  be  number  of  bidding 
roimds  per  iay,  and/or  increasing  the 
amotmt  of  1  le  minimum  bid  increments 
for  the  limi  ed  number  of  licenses  where 
there  is  stil  a  high  level  of  bidding 
activity.  W(  i  seek  comment  on  these 
proposals. 

IV.  Concluj  ion 

45.  Comi  lents  are  due  on  or  before 
October  1, ;  003,  and  reply  comments 
are  due  on  i  >r  before  October  8,  2003. 
Because  of  he  disruption  of  regular 
mail  and  other  deliveries  in 
Washington,  DC,  the  Bureau  requires 
that  all  coniments  and  reply  comments 
be  filed  electronically.  Comments  and 
reply  comments  must  be  sent  by 
electronic  i^ail  to  the  following  address: 
auction55@fcc.gov.  The  electronic  mail 
containing  ^e  comments  or  reply 
comments  must  include  a  subject  or 
caption  reforing  to  Auction  No.  55 
Conunents  and  die  name  of  the 
commenting  party.  The  Bureau  requests 
that  parties  format  any  attachments  to 
electronic  liail  as  Adobe®  Acrobat® 
(pdf)  or  Midrosoft®  Word  documents. 
Copies  of  cqmments  and  reply 
comments  will  be  available  for  public 
inspection  <  uring  regular  business 


hours  in  the  FCC  Public  Reference 
Room,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554.  In 
addition,  the  Bureau  requests  that 
commenters  fax  a  courtesy  copy  of  their 
comments  and  reply  comments  to  the 
attention  of  Kathrym  Garland  at  { 7 1 7) 
338-2850. 

46.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  summarizing 
the  presentations  must  contain 
summaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disdose  proceedings  are  set 
forth  in  §  1.1206(b)  of  the  Commission's 
rules. 

Federal  Communications  Commission. 
Gary  Michaels, 

Legal  Bmnch  Chief,  Auctions  and  Industry 
Ancdysis  Division,  WTB. 

[FR  Doc.  03-24730  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  6712-«1-f> 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Doctot  No.  98-204;  DA  03-2896] 

Media  Bureau  Implements  New  EEO 
Form  396-C  With  Mandatory  Electronic 
Filing 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
mandatory  electronic  filing  of  the  FCC 
Form  396— C.  The  Commission 
suspended  the  previous  version  of  this 
form  and  adopted  the  current  version 
with  a  new  EEO  rule.  Paper  version  of 
the  form  will  not  be  accepted  after 
deadline  date  unless  accompanied  by 
request  for  waiver. 

FOR  FURTHER  iNFORMATK)N  CONTACT: 

Estella  Salvatieira  (202)  418-1789, 
Policy  Division,  Media  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Media  Bureau's  Public 
Notice  ("PN"),  DA  03-2896,  adopted 
and  released  September  23,  2003.  The 
complete  text  of  this  PAT  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC,  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
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n.  445  12th  Street  SW.,  Room  CY-B- 
402,  Washington,  DC  20554,  telephone 
(202)  863-2893;  facsimile  (202)  863- 
2898,  or  via  e-mail  qualexint@aol.com. 

Synopsis  of  Public  Notice 

1.  By  this  PNthe  Media  Bureau 
announces  mandatory  electronic  filing 
for  FCC  Form  396-C,  Multi-channel 
Video  Program  Distributor  EEO  Program 
Annual  Report  (September,  2003 
Edition). 

2.  Mandatory  electronic  filing 
commenced  on  September  23,  2003.  The 
paper  version  of  the  form  will  not  be 
accepted  for  filing  after  September  23, 
2003,  unless  accompanied  by  an 
appropriate  request  for  waiver  of  the 
electronic  filing  requirement.  The  forms 
are  due  to  be  filed  with  the  Commission 
by  September  30,  2003.  For  2003,  only, 
filers  may  file  the  form  up  to  midnight 
on  October  15,  2003,  and  still  be  timely. 
Users  can  access  the  electronic  filing 
system  via  the  Internet  from  the  Media 
Bureau's  Web  Site  at:  http:// 
www.fcc.gov/mb 

3.  Randomly  selected  MVPDs  will  be 
required  to  fill  out  portions  of  the 
Supplemental  Investigation  Sheet 
("SIS")  at  the  end  of  the  form.  Only 
those  required  to  file  the  SIS  will  see  a 
box  checked  on  page  one  of  the 
electronic  version  of  the  form  next  to 
the  statement,  "Supplemental 
Investigation  Sheet  attached."  For  those 
required  to  file  the  SIS,  we  are  requiring 
this  year  that  job  descriptions  be 
provided  only  for  the  technicians 
category  (two  descriptions)  and  that 
only  questions  one,  three,  and  five  be 
answered  in  the  question  list.  Units  will 
not  know  that  they  are  required  to  fill 
out  the  SIS  until  they  begin  the 
electronic  filing  process,  but  that 
process  can  be  stopped,  and  information 
filled  out  saved,  before  actually  filing 
the  form.  As  with  other  electronic 
forms,  filers  mayh  fill  out  part  or  all  the 
form  and  press  "save"  to  save  what  they 
have  filled  out.  "Savings"  does  not  file 
the  form  but  it  does  keep  what  has  been 
entered  in  the  filer's  form  so  that  the 
filer  may  return  to  the  form  later  and 
complete  it  by  the  due  date.  In  order  to 
accurately  file  a  form,  filers  must  press 
the  "File  Form"  buttom  and  complete 
the  filing  process.  The  form  may  be 
printed  at  any  stage  while  it  is  being 
filled  out. 

4.  Pursuant  to  the  1998  Biemiial 
Regulatory  Review^Streamlining  of 
Mass  Media  Applications,  Rules  and 
Processes  (63  FR  66104,  December  1, 
1998,  Notice  of  Proposed  Rulemaking 
"NPRAf* ),  mandatory  electronic  filing 
was  to  commence  six-months  after  a 
given  form  was  made  available  for 
electronic  use.  The  then  Mass  Media 


Bureau  made  the  prior  version  of  the 
Form  396-C,  the  Form  395-A,  available 
for  electronic  use  more  than  six  months 
ago.  The  form  was  made  available  in 
connection  with  a  broadcast  Equal 
Employment  Opportunity  ("EEO")  rule 
adopted  in  February,  2000  that  was 
subsequently  vacated  as  a  result  of  a 
Court  order.  As  a  result  of  the  Court's 
action,  the  prior  version  of  Form  396- 
C  was  suspended  in  January,  2001.  The 
current  version  was  adopted  by  the 
Second  Report  and  Order.  (68  FR  670, 
January  7,  2003)  and  Third  Notice  of 
Proposed  Rule  Making  (67  FR  77374, 
December  1 7,  2002)  in  MM  Docket  No. 
98-204)  that  adopted  a  new  broadcast 
EEO  rule.  It  is  substantially  similar  to 
the  version  adopted  in  February,  2000, 
minus  the  annual  employment  report 
section  that  shows  breakdown  of  unit 
workforce  data  by  job  category,  race/ 
ethnic  group,  and  gender. 

5.  In  the  NPRM,  which  announced  the 
Commission's  electronic  filing 
requirement,  the  Commission 
recognized  the  need  for  limited  waivers 
of  this  requirement  in  light  of  the 
"burden  that  electronic  filing  could 
place  upon  some  licensees  who  are 
seeking  to  serve  the  public  interest,  with 
limited  resoiuces,  and  succeed  in  a 
highly  competitive  local  environment." 
Such  waivers  will  not  be  routinely 
granted  and  the  applicant  must  plead 
with  particularity  the  facts  and 
circumstances  warranting  relief. 

6.  Instructions  for  use  of  the 
electronic  filing  system  are  available  in 
the  CDBS  User's  Guide  which  can  be 
accessed  from  the  electronic  filing  Web 
site.  Special  attention  should  be  given  to 
the  details  of  the  applicant  account 
registration  function,  form  filing 
function,  and  the  fee  form  handling 
procedures,  if  a  fee  is  required.  Failure 
to  follow  the  procedures  in  the  User's 
Guide  may  result  in  an  application 
being  dismissed,  retimied,  or  not 
considered  as  officially  filed. 

7.  Internet  access  to  the  CDBS  public 
access  system  at  the  Commission's  Web 
Site  requires  a  user  to  have  a  browser 
such  as  Netscape  version  3.04  or 
Internet  Explorer  version  3.51,  or  later. 

8.  For  tecnnical  assistance  using  the 
system  or  to  report  problems,  please 
contact  the  CDBS  Help  Desk  at  (202) 
418-2MMB.  To  request  additional 
information  concerning  specific 
broadcast  applications,  please  call  (202) 
418-2700  (radio  forms)  or  (202)  418- 
1600  (television  forms). 

FCC  Notice  Required  by  the  Paperwork 
Reduction  Act. 

9.  On  September  22,  2003,  the 
Commission  received  notice  that  the 
Office  of  Management  and  Budget 


(OMB)  had,  on  September  17,  2003, 
approved  the  information  collection 
contained  herein  pursuant  to  the 
"emergency  processing"  provisions  of 
the  Paperwork  Reduction  Act  of  1995  (5 
CFR  1320.13).  The  OMB  Control 
Number  for  the  FCC  Form  396  is  3060- 
1033.  The  annual  reporting  burdens  for 
this  collection  of  information,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  required 
data  and  completing  and  reviewing  the 
collection  of  information,  are  estimated 
to  be:  2,200  respondents,  10  minutes  to 
2.5  hours  per  response  per  annum,  for 
a  total  annual  burden  of  3188  hours;  no 
annual  costs.  If  you  have  any  comments 
on  this  burden  estimate,  or  how  we  can 
improve  the  collection  and  reduce  the 
burden  it  causes  you,  please  write  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC,  20554. 
Please  include  the  OMB  Control 
Number:  3060-1033,  in  your 
correspondence.  We  will  also  accept 
yoiu  comments  regarding  the  Paperwork 
Reduction  Act  aspects  of  this  collection 
via  the  Internet  if  you  send  them  to 
leslie.smith@fcc.gov  OT  call  (202)  418- 
0217. 

10.  Under  5  CFR  1320,  an  agency  may 
not  conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a  current 
valid  control  number.  No  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  The  OMB  Control' 
Number  for  this  collection  is  3060- 
1033.  The  forgoing  Notice  is  required  by 
the  Papenx'ork  Reduction  Act  of  1 995, 
Public  Law  104-13,  October  1.  1995,  44 
U.S.C.  3507. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-24621  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 
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The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
bf  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
14.  2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  Qames  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Gregg  Stephen  Ward  and  Susan 
Annette  Ward,  both  of  Leedey, 
Oklahoma;  to  acquire  control  of 
Camargo  Financial  Company,  Inc.,  and 
thereby  indirectly  acquire  voting  shares 
of  The  First  State  Bank,  both  of 
Camargo,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  23,  2003. 
Robort  deV.  Frioson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  03-24574  Filed  9-26-03;  8:45  am] 
■UMG  COOE  (210-01-5 


FEDERAL  RESERVE  SYSTEM 

RMmwtions  of,  Acquisitions  t>y,  and 
Mfgsrs  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regidations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
asseb  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as-other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  A  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
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from  the  National  Information  Center 
website  at  Ynvw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  eech  of  these  applications 
must  be  reoeived  at  the  Reserve  Bank 
indicated  ck  the  offices  of  the  Board  of 
Governors  iiot  later  than  October  23, 
2003.  j 

A.  Fedenl  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303:        I 

1.  Floridian  Community  Holdings, 
Inc.,  Davie,  Florida;  to  become  a  bank 
holding  company  by  acquiring  by  100 
percent  of  ^le  voting  shares  of  Floridian 
Community  Bank  Inc.,  both  of  Davie, 
Florida.      1 

Reserve  Bank  of  Dallas 
ribble.  Vice  President)  2200 
Street,  Dallas,  Texas  75201- 


B.  Feder 

(W.Arthur 
North  Pear 
2272 

1.  Grant 
Natchitoch 
bank  holdi 
percent  of 
Montgome: 


Bancshares,  Inc., 
bs,  Louisiana;  to  become  a 
^g  company  by  acquiring  100 
le  voting  shares  of  Bank  of 
J,  Montgomery,  Louisiana. 
C.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  aqd  Commimity  Bank  Group) 
101  MarketjStreet,  San  Francisco, 
California  5(4105-1579: 

1.  Humboldt  Bancorp,  Roseville, 
California;  ^o  merge  with  California 
Independent  Bancorp,  Yuba  City, 
California,  and  thereby  indirectly 
acquire  voting  shares  of  Feather  River 
State  Bank,  Yuba  City,  California. 

2.  Westeni  Sierra  Bancorp,  Cameron 
Park,  California;  to  merge  with  Aubiun 
Conunimit)|  Bancorp,  Auburn, 
California,  tnd  thereby  indirectly,     ^ 
acquire  voting  shares  of  Auburn 
Community  Bank,  Auburn,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  23,  2003. 
Robert  deV.  f  rierson. 
Deputy  SecrAary  of  the  Board. 
[FR  Doc.  03-^4573  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  (  210-01-S 


FEDERAL  I^ESERVE  SYSTEM 

Federal  Op^n  Market  Committee; 
Domestic  Pblicy  Directive  of  August 
12, 2003      I 

In  accordince  with  §  271.25  of  its 
rules  regarcang  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  is^ed  by  the  Federal  Open 
Market  Conlmittee  at  its  meeting  held 
on  August  12,  2003. ^ 


Ftte 


'  Copies  of 
Market  Coinini(tee 
which  include! 


The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  fiuther  its  long-run  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
fimds  rate  at  an  average  of  aroimd  1 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  September  23,  2003. 

Vincent  R.  Reinhart, 

Secretary,  Federal  Open  Madcet  Committee. 
[FR  Doc.  03-24575  Filed  9-26-03;  8:45  am] 
BILUNG  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
ACTION:  Notification  of  the  addition  of 
new  routine  uses,  modification  of 
existing  routine  use,  and  system  name     ' 
revision. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  publishing  notice  of 
a  proposal  to  add  three  new  routine 
uses,  to  amend  one  routine  use,  and  to 
revise  the  system  name  of  an  existing 
National  Institute  for  Occupational 
Safety  and  Health  (NlOSH)  system  of 
records,  09-20-0147,  "Occupational 
Health  Epidemiological  Studies.  HHS/ 
CDC/NIOSH."  The  purpose  of  the  three 
new  routine  uses  and  one  amended 
routine  use  is  to  clarify  that  NIOSH, 
under  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  (EEOICPA),  will 
release  identifiable  information 
associated  with  cancer-related  claims  to 
a  number  of  entities  described  in  the 
Supplementary  Information  Section 
below  in  order  to  implement  dose 
reconstruction  responsibilities  and 
make  informed  judgments  on  addition 
of  classes  of  workers  to  the  Special 
Exposure  Cohort.  In  addition,  NIOSH  is 
also  revising  the  name  of  the  system  of 
records  to  "Occupational  Health 


Minutes  of  the  Federal  Open 

meeting  on  August  12.  2003, 
the  domestic  policy  directive  issued 


at  the  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
aimual  report. 
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Epidemiological  Studies  and  EEOICPA 
Program  Records.  HHS/CDC/NIOSH." 
This  modification  is  being  done  to 
facilitate  the  general  public's  search  for 
the  system  of  records  containing 
EEOICPA  program  cancer  claimant 
records  associated  with  dose 
reconstruction. 

DATES:  CDC  invites  interested  parties  to 
submit  comments  on  the  proposed 
routine  uses  and  system  of  records  name 
change  on  or  before  October  29,  2003. 
The  CDC  will  adopt  the  new  routine 
uses  and  name  change  without  further 
notice  30  days  after  the  date  of 
publication,  unless  CDC  receives 
comments  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  Privacy 
Act  Officer  at  the  address  listed  below. 
Comments  received  will  be  available  for 
inspection  from  8:30  a.m.  to  4  p.m. 
Monday  through  Friday  in  the  CDC 
Executive  Park  Facility,  Building  37 
Executive  Park  Drive,  Room  3756C, 
Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betsey  S.  Dimaway,  Privacy  Act  Officer, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road  NE., 
Executive  Park  Facility,  Building  37, 
Room  3756C,  Mailstop  E-11,  Atlanta, 
Georgia  30333,  (404)  498-1506.  This  is 
not  a  loll-free  number. 
SUPPLEMENTARY  INFORMATION:  CDC 
proposes  to  add  three  new  routine  uses 
and  amend  one  routine  use  of  an 
existing  system  of  records  within  its 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH):  09-20- 
0147,  "Occupational  Health 
Epidemiological  Studies.  HHS/CDC/ 
NIOSH."  These  new  routine  uses  will  be 
used  by  NIOSH's  Office  of 
Compensation  Analysis  and  Support 
(OCAS)  to  fulfill  its  responsibilities 
under  EEOICPA  by  releasing 
information  to  the  indicated  entities 
listed  below: 

1.  Disclosure  of  personal  identifying 
information  associated  with  cancer- 
related  claims  under  EEOICPA  to  the 
Department  of  Energy  (DOE),  other 
federal  agencies,  other  government  or 
private  entities,  and  to  private-sector 
employers  to  permit  these  entities  to 
retrieve  records  required  by  NIOSH  to 
reconstruct  radiation  doses; 

2.  Disclosure  of  completed  dose 
reconstruction  reports  of  cancer-related 
claimants  under  EEOICPA  to  the 
Department  of  Labor  (DOL)  and  the 
Department  of  Energy  (DOE)  to  fiflfiU 
HHS  dose  reconstruction  regulations 
that  require  disclosure  to  the  claimant, 
DOL,  and  DOE,  and  to  fulfill  DOE's 


notification  obligations  as  required  by 
EEOICPA  (42  U.S.C.  7384n(e)(l)):  and 

3.  Disclosure  of  personal  identifying 
information  associated  with  cancer- 
related  claims  under  EEOICPA  to 
identified  witnesses  as  designated  by 
the  NIOSH  Office  of  Compensation 
Analysis  and  Support  (OCAS)  so  that 
these  individuals  can  provide  more 
detailed  information  on  employment 
exposures  to  enable  NIOSH  to  more 
acciwately  determine  claimant  radiation 
exposure  levels  and  to  determine  the 
eligibility  of  claimant  classes  for 
membership  in  the  Special  Exposure 
Cohort. 

The  previous  routine  uses  of  the 
existing  system  notice  are  hereby 
incorporated  and  maintained  by 
reference  with  one  modification:  A 
record  from  this  system  of  records  may 
be  disclosed  to  a  Member  of  Congress  or 
a  Congressional  staff  member  submitting 
a  verified  request  involving  an 
individual  who  is  entitled  to  the 
information  when  the  individual  has  ' 
requested  assistance  from  the  Member 
or  staff  member.  The  Member  of 
Congress  or  staff  member  must  provide 
a  copy  of  the  individual's  written     • 
request  for  assistance.  The  purpose  of 
this  modification  is  to  clarify  that 
records  fi'om  this  system  of  records  will 
be  released  to  a  Member  of  Congress  or 
a  Congressional  staff  member  only  as  a 
result  of  a  documented  request  from  an 
individual  who  is  entitled  to  the 
information. 

The  new  routine  uses  are  compatible 
with  the  NIOSH  system's  purpose  to 
evaluate  the  mortality,  morbidity,  and 
prevention  of  occupationally  related 
diseases.  The  routine  uses  are 
compatible  in  that  they  will  permit 
NIOSH,  OCAS  to  better  fulfill  its 
responsibilities  to  complete  dose 
reconstructions  for  cancer-related 
clciims  which  will  in  turn  enable  DOL 
to  determine  award  of  benefits  under 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000  (42  U.S.C.S.  7384-7385)  and  they 
will  also  allow  OCAS  to  evaluate 
petitions  for  inclusion  in  the  Special 
Exposure  Cohort. 

In  EEOICPA,  Congress  recognized  the 
fact  that  since  World  War  II,  Federal 
nuclear  activities  have  been  explicitly 
recognized  under  Federal  law  as 
activities  that  are  ultra-hazardous. 
Nuclear  weapons  production  and  testing 
have  involved  unique  dangers, 
including  potential  catastrophic  nuclear 
accidents  that  private  insurance  carriers 
have  not  covered.  It  is  further 
recognized  that  recurring  exposures  to 
radioactive  substances  and  beryllium, 
even  in  small  amounts,  can  cause 
medical  harm.  Since  the  inception  of 


the  nuclear  weapons  program  and  for 
'several  decades  afterwards,  a  large 
number  of  nuclear  weapons  workers  at 
sites  of  the  DOE  and  at  sites  of  vendors 
who  supplied  the  Cold  War  effort  were 
put  at  risk. 

Because  of  this.  Congress  established 
the  "Energy  Employees  Occupational 
Illness  Compensation  Program."  The 
purpose  of  the  program  is  to  provide  for 
timely,  equitable,  and  adequate 
compensation  of  covered  employees 
and,  where  applicable,  survivors  of  such 
employees,  who  incurred  illnesses 
during  the  performance  of  their  duties 
for  the  DOE  and  certain  of  its 
contractors  and  subcontractors.  The 
Department  of  Labor  is  the  federal 
agency  with  lead  responsibility  and  is  to 
administer  the  program.  Within  HHS, 
NIOSH's  Office  of  Compensation 
Analysis  and  Support  (OCAS)  has 
responsibility  under  the  Act  to  prepare 
individual  dose  reconstructions  for 
specified  cancer-related  claims  and  to 
evaluate  petitions  for  inclusion  in  the 
Special  Exposure  Cohort.  The  Special 
Exposure  Cohort  is  a  cohort  of  claimants 
for  whom  there  is  inadequate 
dociunentation  to  complete  a  dose 
reconstruction  and  a  reasonable 
likelihood  that  their  health  was 
endangered  by  exposure  to  radiation. 
The  Cohort  members  can  only  receive 
compensation  if  they  develop  one  of  22 
specified  cancers. 

Pertinent  information  and  records 
used  to  develop  individual  dose 
reconstruction  reports  and  to  evaluate 
petitions  for  membership  in  the  Special 
Exposure  Cohort  from  the  NIOSH 
system  of  records  are  acquired  from  two 
NIOSH  program  efforts.  NIOSH's 
Health-Related  Energy  Research  Branch 
(HERB)  has  been  given  access  to  the 
DOE's  Privacy  Act  system  of  records  to 
collect  information,  records,  and  data 
for  the  purpose(s)  of  evaluating  the 
mortality  and  morbidity  of 
occupationally  related  diseases  to 
determine  the  cause  and  prevention  of 
occupationally  related  diseases 
(Memorandum  of  Understanding  with 
Department  of  Energy  (DOE),  56  FR 
9701,  March  7. 1991  renewed  1995  and 
2000  as  part  of  DOE's  Radiation 
Research  Program;  routine  use 
formalizing  data  exchange  between  DOE 
and  HHS  added  to  Privacy  Act  System 
of  Records  DOE-10,  "Worker  Advocacy 
Records").  This  information  is  sufficient 
for  NIOSH  to  fulfill  research  purposes  to 
evaluate  morbidity  and  mortality  of 
occupationally  related  diseases,  but  is 
not  in  sufficient  detail  to  complete  dose 
reconstruction  of  EEOICPA  claimants. 
Additionally,  through  its  research 
program,  NIOSH  acquires  vital  status 
information,  death  certificates,  and 
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records  from  the  National  Death  Index 
and  &t>m  State  Vital  Registrars. 

NIOSH,  Office  of  Compensation 
Analysis  and  Support  (OCAS),  is  now 
proposing  to  add  three  new  routine 
uses,  the  first  of  which  is  to  enable  the 
agency  to  disclose  personal  identifying 
information  so  that  NIOSH  can  receive 
bom  DOE  additional  records  and 
information  needed  to  complete  the 
dose  reconstruction  process  for  cancer- 
related  claims  and  to  evaluate 
applications  for  the  Special  Exposure 
Cohort.  The  information  received  by 
NIOSH,  OCAS  will  include  employment 
histories  of  claimants,  production 
process  and  work  history  information, 
exposure  and  dosimetry  monitoring 
data,  safety  ..and  accident  reports,  and 
pertinent  excerpts  from  employee 
medical  records.  In  addition  to  DOE  as 
a  source  for  these  records,  NIOSH, 
OCAS  is  proposing  a  routine  use  to  also 
allow  the  disclosure  of  personal 
identifying  information  to  other  federal 
agencies,  other  government  or  private 
entities  and  to  private-sector  employers 
to  allow  these  entities  to  similarly  locate 
necessary  records  so  that  NIOSH  can 
complete  dose  reconstructions  and 
evaluate  petitions  for  inclusion  in  the 
Special  Exposure  Cohort.  Such  private 
entities  might  include,  but  are  not 
limited  to,  previous  DOE  contractors 
and  subcontractors  who  may  no  longer 
be  in  a  contractual  relationship  with 
DOE. 

A  second  routine  use  is  needed  to 
enable  NIOSH,  Office  of  Compensation 
Analysis  and  Support  (OCAS),  to 
provide  the  Department  of  Energy  (DOE) 
and  Department  of  Labor  (DOL)  with 
completed  dose  reconstruction  reports 
in  compliance  with  HHS'  Dose 
Reconstruction  Final  Rule  (42  CFR  part 
82),  and  the  requirements  of  EEOICPA. 
Under  EEOICPA  (42  U.S.C.  7384n(e)(l)), 
DOE  is  required  to  provide,  to  each 
covered  employee  with  cancer  specified 
in  42  U.S.C.  73841{9)(B).  information 
specifying  the  estimated  radiation  dose 
of  that  employee  during  each 
employment  specified  in  42  U.S.C. 
73841{9}(B),  whether  established  by  a 
dosimetry  reading,  by  a  method 
established  under  42  U.S.C.  7384n(d),  or 
by  both  a  dosimetry  reading  and  such 
methdd.  To  assist  DOE  and  DOL  in 
fulfilling  their  legal  obligations,  the 
HHS  dose  reconstruction  regulations 
require  disclosure  of  the  completed  dose 
reconstruction  to  the  claimant,  DOE  and 
DOL. 

The  third  routine  use  is  being 
proposed  because  NIOSH,  Office  of 
Compensation  Analysis  and  Support 
(OCAS),  often  finds  it  necessary  to 
contact  witnesses  who  have  been 
identified  as  possible  soiuces  of 
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information  that  may  assist  NIOSH, 
OCAS  in  coi  npleting  the  dose 
reconstructi  )n  process  or  evaluating 
petitions  for  inclusion  in  the  Special 
Exposure  Cc  hort.  In  many  instances 
NIOSH  will  le  directed  to  speak  with  a 
chain  of  wit  lesses,  one  recommending 
another,  anc  provision  of  personal 
identifying  i  iformation  to  these 
witnesses  w  11  facilitate  NIOSH's  efforts 
without  hav  ng  to  obtain  consent  for 
each  release  of  personal  identifying 
information  5rom  each  claimant.  This 
routine  use  1  vill  prevent  the  expenditure 
of  a  great  dei  il  of  time  and  resoiu-ces  on 
the  part  of  tl:  e  Department  of  Health  and 
Human  Serv  ces  (HHS)  and  facilitate 
more  timely  dose  reconstruction  reports 
and  Special  exposure  Cohort  petition 
reviews. 

Provision  )f  identifiable  information 
to  the  Depar  ment  of  Energy  (DOE), 
other  federal  agencies;  other  government 
or  private  en  tities,  private-sector 
employers,  C  iffice  of  Compensation 
Analysis  anq  Support  (OCAS) 
designated  witnesses,  and  to  members 
of  Congress  ( ir  their  staff  in  response  to 
requests,  to  jid  NIOSH  in  providing 
dose  reconst  uction  reports  and 
evaluating  pi  stitions  for  inclusion  in  the 
Special  Expc  sure  Cohort  are  compatible 
with  the  piu-  )oses  for  which  the  records 
within  this  ^  lOSH  Privacy  Act  system 
were  collect*  d.  These  new  and  modified 
routine  uses  will  also  significantly. 
decrease  the  administrative  cost  and 
effort  require  d  to  implement  EEOICPA. 
Without  thes  b  routine  uses,  HHS  may  be 
forced  to  req  lest  that  each  claimant  for 
whom  it  perl  orms  a  dose  reconstruction 
provide  writ  en  consent  for  each  listed 
entity  or  app  ropriate  designattsd 
individual  tc  obtain  access  to  the 
claimant's  p«  rsonal  identifying 
information,  employment,  dosimetry, 
and  related  i;  iformation.  The 
Department  <  if  Health  and  Human 
Services  woi  Id  spend  resources  and 
time  unnece!  sarily  in  requesting  written 
consent  for  eich  entity  listed  above, 
transmitting  sach  written  consent  to  the 
appropriate  «  ntity  and  following  up  on 
each  request  "or  data.  Routine  uses 
permitting  disclosure  of  such 
information  ^s  indicated  would  be  cost 
effective,  elii  linate  these  inefficiencies, 
and  be  in  the  best  interests  of  the 
claimants. 

Permitting  these  entities  to  receive 
and  use  the  i  rformation/data  in  these 
records,  as  ajipropriate  and  to  the  extent 
indicated,  wduld  not  result  in  the 
unauthorizec  release  of  private 
information  ( ontained  in  the  records. 
Information  i  eceived  by  these  entities 
will  be  maini  ained  in  a  seciue  manner, 
as  required  b  r  the  Privacy  Act.  Access 
will  be  limit(  d  to  employees  whose 


official  job  duties  require  access  to  the 
records.  Files  and  automated  systems 
will  be  maintained  under  supervision  of 
the  appropriate  personnel  during 
normal  working  hours.  Only  authorized 
personnel  may  handle,  retrieve,  or 
disclose  any  information  contained 
therein.  Access  to  electronic  records  is 
controlled  by  password  protection. 

We  have  also  made  editorial  changes 
throughout  the  system  notice  to  enhance 
clarity  and  specificity  and  to 
accommodate  normal  updating  changes. 

Dated:  September  16,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

SYSTEM  NAME: 

Occupational  Health  Epidemiological 
Studies  and  EEOICPA  Program  Records. 
HHS/CDC/NIOSH. 

SECURITY  classification: 

None. 

SYSTEM  LOCATION: 

Division  of  Surveillance,  Hazard 
Evaluation,  and  Field  Studies 
(DSHEFS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Robert  A.  Taft  Laboratories, 
4676  Columbia  Parkway,  Cincinnati,  OH 
45226. 

Division  of  Respiratory  Disease 
Studies  (DRDS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  1095  Willowdale  Road, 
Morgantown,  WV  20505-2888. 

Pittsburgh  Research  Laboratory, 
NIOSH,  626  Cochrans  Mill  Road, 
Pittsburgh,  PA  15236. 

Spokane  Research  Laboratory,  NIOSH, 
315  E.  Montgomery  Avenue,  Spokane, 
WA  99207. 

Office  of  Compensation  Analysis  and 
Support  (OCAS).  NIOSH,  Robert  A.  Taft 
Laboratories,  4676  Columbia  Parkway, 
Cincinnati,  Ohio  45226.  and 

Federal  Records  Center,  3150 
Bertwynn  Drive,  Dayton,  OH  45439. 

Data  are  also  occasionally  located  at 
contractor  sites  as  studies  are 
developed,  data  collected,  and  reports 
written.  A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Also,  occasionally,  data  may  be 
located  at  the  facilities  of  collaborating 
researchers  where  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facilities  is 
available  upon  request  to' the  system 
manager.  Data  may  be  located  only  at 
those  facilities  that  have  an  adequate 
data  security  program  and  the 
collaborating  researcher  must  return  the 
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data  to  NIOSH  or  destroy  individual 
identifiers  at  the  conclusion  of  the 
project. 

categories  of  individuals  covered  by  the 
system: 

Working  population  exposed  to 
physical  and/or  chemical  agents  or 
other  workplace  hazards  that  may 
damage  the  human  body  in  any  way. 
Some  examples  are:  (1)  Organic 
carcinogens;  (2)  inorganic  carcinogens; 
(3)  mucosal  or  dermal  irritants;  (4) 
fibrogenic  materials;  (5)  acute  toxic 
agents  including  sensitizing  agents;  (6) 
neurotoxic  agents;  (7)  mutagenic  (male 
and  female)  and  teratogenic  agents;  (8) 
bio-accumulating  non-carcinogen 
agents;  (9)  chronic  vascular  disease- 
causing  agents;  and  (10)  ionizing 
radiation.  Also  included  are  those 
individuals  in  the  general  population 
who  have  been  selected  as  control 
groups.  Workers  employed  by  the 
Department  of  Energy  and  its 
predecessor  agencies  and  their 
contractors  are  also  included,  as  are 
cancer-related  claimants  under  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000 
(EEOICPA). 

categories  of  records  in  the  system: 
Physical  exams,  sputum  cytology 
results,  questionnaires,  urine  test 
records.  X-rays,  medical  history, 
pulmonary  function  test  records, 
medical  disability  forms,  blood  test 
records,  hearing  test  results,  smoking 
history,  occupational  histories,  previous 
and  current  employment  records,  union 
membership  records,  driver's  license 
data,  demographic  information, 
exposure  history  information  and  test 
results  are  examples  of  the  records  in 
this  system.  The  specific  types  of 
records  collected  and  maintained  are 
determined  by  the  needs  of  the 
individual  study.  Also  included  are 
records  on  cancer-related  claimants 
under  EEOICPA. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  section 
301,  "Research  and  Investigation"  (42 
U.S.C.  241);  Occupational  Safety  and 
Health  Act,  section  20,  "Research  and 
Related  Activities"  (29  U.S.C.  669);  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  section  501,  "Research"  (30  U.S.C. 
951);  and  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  (EEOICPA)  (42 
U.S.C.S.  7384,  et  seq.). 

PURPOSE(S): 

Studies  carried  out  under  this  system 
are  to  evaluate  mortality  and  morbidity 
of  occupationally  related  diseases  and 
injuries,  to  determine  their  causes,  cmd 


to  lead  toward  prevention  of 
occupationally  related  diseases  and 
injuries  in  the  future.  EEOICPA  records 
are  maintained  to  enable  NIOSH  to 
fulfill  its  dose  reconstruction 
responsibilities  under  the  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Portions  of  records  (name.  Social 
Security  number  if  known,  date  of  birth, 
and  last  known  address)  may  be 
disclosed  to  one  or  more  of  the  sources 
selected  from  those  listed  in  Appendix 
I,  as  applicable.  This  may  be  done  for 
obtaining  a  determination  regarding  an 
individual's  health  status  and  last 
known  address.  If  the  sources  determine 
that  the  individual  is  dead,  NIOSH  may 
obtain  death  certificates,  which  state  the 
cause  of  death,  from  the  appropriate 
Federal,  State  or  local  agency.  If  the 
individual  is  alive,  NIOSH  may  obtain 
information  on  health  status  firom 
disease  registries  or  on  last  known 
address  in  order  to  contact  the 
individual  for  a  health  stlidy  or  to 
inform  him  or  her  of  heedth  findings. 
This  information  on  health  status 
enables  NIOSH  to  evaluate  whether 
excess  occupationally  related  mortality 
or  morbidity  is  occurring. 

In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  Uie  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosiue 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 
Records  may  also  be  disclosed  when 
deemed  desirable  or  necessary,  to  the 
Department  of  Justice,  and/or  the 
Depeirtment  of  Labor,  to  enable  that 
Department  to  effectively  represent  the 
Department  of  Health  and  Human 
Services  and/or  the  Department  of  Labor 
in  litigation  involving  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000 
(EEOICPA). 


Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
scientific  support  services,  nosology 
coding,  computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

Certain  diseases  or  exposures  may  be 
reported  to  State  and/or  local  health, 
departments  where  the  State  has  a 
legally  constituted  reporting  program  for 
communicable'* diseases  and  which 
provides  for  the  confidentiality  of  the 
information. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  and  to  the  Department  of 
Labor,  Office  of  the  Solicitor,  where 
appropriate,  to  enable  the  Departments 
to  effectively  represent  the  Institute, 
provided  such  disclosure  is  compatible 
with  the  purpose  for  which  the  records 
were  collected.  The  only  types  of 
litigation  proceedings  that  NIOSH  is 
authorized  to  request  are:  (1) 
Enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information;  and  (2)  administrative 
search  warrants  to  obtain  access  to 
places  of  employment  and  relevant 
information  therein  and  related 
contempt  citations  against  an  employer 
for  failure  to  comply  with  a  warrant 
obtained  by  the  Institute;  and  (3) 
injunctive  relief  against  employers  or 
mine  operators  to  obtain  access  to 
relevant  information. 

Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (e.g.,  NIOSH 
contractors,  grantees,  cooperative 
agreement  holders,  or  other  Federal  or' 
State  scientists)  in  order  to  accomplish 
the  research  purpose  for  which  the 
records  are  collected.  The  collaborating 
researchers  must  agree  in  writing  to 
comply  with  the  confidentitiity 
provisions  of  the  Privacy  Act  and 
NIOSH  must  have  determined  that  the 
researchers'  data  security  procedures 
will  protect  confidentiality. 

Disclosure  of  epidemiologic  study 
records  pertaining  to  uranium  workers 
may  be  made  to  the  Department  of 
Justice  to  be  used  in  determining 
eligibility  for  compensation  payments  to 
the  uranium  workers  or  their  survivors. 

Records  may  be  disclosed  by  CDC  in 
connection  with  public  health  activities 
to  the  Social  Secimty  Administration 
for  sources  of  locating  information  to 
accomplish  the  research  or  program 
purposes  for  which  the  records  were 
collected. 


55966 


Federal  Register /Vol.  68,  Nb.  188 /Monday,  September  29,  2003 /Notices 


Oisclosiire  of  records  or  portions  of 
records  may  be  made  to  a  Member  of 
Congress  or  a  Congressional  staff 
member  submitting  a  verified  request 
involving  an  individual  who  is  entitled 
to  the  information  and  has  requested 
assistance  from  the  Member  or  staff 
member.  The  Member  of  Congress  or 
Congressional  staff  member  must 
provide  a  copy  of  the  individual's 
written  request  for  assistance. 

THE  FOLLOWING  ROUTINE  USES  APPLY  ONLY  TO 
EEOICPA  PROGRAM  RECORDS: 

Disclosure  of  dose  reconstructions, 
epidemiologic  study  records  and 
emplojonent  and  medical  information 
pertaining  to  Department  of  Energy 
employees  and  other  cancer-related 
claimants  covered  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  may  be 
made  to  the  Department  of  Labor  to  be 
used  in  determining  eligibility  for" 
compensation  payments  to  such 
claimants  and  in  defending  its 
determinations  imder  the  Act. 

Disclosure  of  personal  identifying 
information  associated  with  cancer- 
related  claims  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  may  be 
made  to  the  Department  of  Energy,  other 
federal  agencies,  other  government  or 
private  entities  and  to  private-sector 
employers  to  permit  these  entities  to 
retrieve  records  required  to  reconstruct 
radiation  doses  and  to  enable  NIOSH  to 
evaluate  petitions  for  inclusion  in  the 
Special  Exposure  Cohort. 

Completed  dose  reconstruction 
reports  for  cancer-related  claims  under 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  may 
be  released  to  the  Department  of  Energy 
and  the  Department  of  Labor  to  permit 
these  entities  to  ftilfill  EEOICPA  and 
HHS  dose  PiConstruction  regulation 
requirements  to  notify  claimants  of  their 
dose  reconstruction  results. 

Disclosure  of  personal  identifying 
information  associated  with  cancer- 
related  claims  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  may  be 
made  to  identified  witnesses  as 
designated  by  the  Office  of 
Compensation  Analysis  and  Support  to 
assist  NIOSH  in  obtaining  information 
required  to  complete  the  dose 
reconstruction  process  and  to  enable 
NIOSH  to  evaluate  petitions  for 
inclusion  in  the  Special  Exposure 
Cohort. 


POLICIES  ANt)  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:     I 

Manage!  files,  card  files,  computer 
tapes/disk^  and  printouts,  microfilm, 
microficha,  and  other  files  as 
approprial  b. 


as 


RETRIEV  ABILITY 

Name 
and  year 
used  to  relieve 


signed  number,  plant  name, 
tested  are  some  of  the  indices 
records  from  these 
systems.  Cither  retrieval  methods  are 
utilized  asi  individual  research  dictates. 


SAFEGUARDS  : 

1.  Authc  rized  Users:  A  database 
software  s(  icurity  package  is  utilized  to 
control  un  nuthorized  access  to  the 
system.  Ac  cess  is  granted  to  only  a 
limited  nu  mber  of  physicians,  scientists, 
statisticiar  s,  and  designated  support 
staff  or  coi  tractors,  as  authorized  by  the 
system  ma  lager  to  accomplish  the 
stated  pur]  loses  for  which  the  data  in 
this  systen  have  been  collected. 

2.  Physh  al  Safeguards:  Hard  copy 
records  art  kept  in  locked  cabinets  in 
locked  roo  ns  (or  equivalent 
safeguardii  ig).  Guard  service  in 
buildings  provides  screening  of  visitors. 
The  limite  1  access,  secured  computer 
room  conti  ins  fire  extinguishers  and  an 
overhead  s  Drinkler  system.  Computer 
terminals  t  nd  automated  records  are 
located  in  lecured  areas.  Electronic  anti- 
intrusion  c  evices  are  in  operation  at  the 
Federal  Re  :ords  Center. 

3.  ProceiJural  Safeguards:  Data  sets 
are  passwG  rd  protected  and/or 
encrypted.  Protection  for  computerized 
records  bo  h  on  the  mainframe  and  the 
CIO  Local ,  Vrea  Network  (LAN)  includes 
programmed  verification  of  valid  user 
identification  code  and  password  prior 
to  logging  ( (n  to  the  system,  mandatory 
password  changes,  limited  log-ins,  virus 
protection,  and  user  rights/file  attribute 
restrictions .  Password  protection 
imposes  us  er  name  and  password  log-in 
requiremei  ts  to  prevent  unauthorized 
access.  Eac  i  user  name  is  assigned 
limited  ace  ess  rights  to  files  and 
directories  at  varying  levels  to  control 
file  sharing .  There  are  routine  daily 
backup  pre  cedures  and  Vault 
Manageme  it  System  for  secure  off-site 
storage  is  a  /ailab]e  for  backup  tapes. 
Additional  safeguards  may  be  built  into 
the  prograi  \  by  the  system  analyst  as 
warranted  jy  the  sensitivity  of  the  data. 

Employe  js  and  contractor  staff  who 
maintain  r«  cords  are  instructed  to  check 
with  the  sy  stem  manager  prior  to 
making  dis:losures  of  data.  When 
individually  identified  data  are  being 
•used  in  a  rdom,  admittance  at  either 
govemmen  t  or  contractor  sites  is 


restricted  to  specifically  authorized 
personnel.  Privacy  Act  provisions  are 
included  in  contracts,  and  the  Project 
Director,  contract  officers  and  project 
officers  oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  Implementation  Guidelines:  The 
safeguards  outlined  above  are  developed 
in  accordance  with  Chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records , "  of  the  HHS 
General  Administration  Manual;  and 
part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual.  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B — Archives 
and  Records.  Data  maintained  in  CDC 
Atlanta's  Processing  Center  axe  in 
compliance  vvith  OMB  Circular  A-130, 
Appendix m.  Security  is  provided  for 
information  collection,  processing, 
transmission,  storage,  and 
dissemination  in  general  support 
systems  and  major  applications.  The 
CIO  LANs  operate  under  the  current 
CDC  approved  version  of  Novell 
Netware,  and  are  in  compliance  with 
'CDC  &  ATSDR  Security  Standards  for 
Novell  File  Servers.' 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  agency  for 
three  years  after  the  close  of  the  study. 
Records  transferred  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis  are 
destroyed  after  75  years  for 
epidemiologic  studies,  unless  needed 
for  further  study.  Records  from  health 
hazeud  evaluations  will  be  retained  at 
least  20  years,  and  then  disposed  of  in 
accordance  with  the  CDC  Records 
Control  Schedule.  EEOICPA  program 
records  are  transferred  to  the  Federal 
Records  Center  15  years  after  the  case 
file  becomes  inactive  and  are  destroyed 
after  75  years.  Paper  files  that  have  been 
scanned  to  create  electronic  copies  are 
disposed  of  after  the  copies  are  verified. 
Disposal  methods  include  erasing 
computer  tapes  and  burning  or 
shredding  paper  materials. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Program  Management  Officer, 
Division  of  Surveillance,  Hazard 
Evaluations,  and  Field  Studies 
(DSHEFS).  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Robert  A.  Taft  Laboratories, 
Rm.  40A,  MS  Rl2,  4676  Columbia 
Parkway,  Cincinnati,  OH  45226. 
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Director,  Division  of  Respiratory 
Disease  Studies  (DRDS),  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  ALOSH  Bldg..  Rm.  H- 
2920,  MS  H2900,  1095  Willowdale 
Road,  Morgantown,  WV  26505. 

Director,  Pittsburgh  Research 
Laboratory,  NIOSH,  626  Cochrans  Mill 
Road,  Pittsburgh,  PA  15236. 

Director,  Spokane  Research 
Laboratory,  NIOSH,  315  E.  Montgomery 
Avenue,  Spokane,  WA  99207. 

Director,  Office  of  Compensation  and 
Support  (OCAS),  NIOSH,  Robert  A.  Taft 
Laboratories,  4676  Columbia  Parkway, 
Cincinnati,  OH  45226. 

Policy  coordination  is  provided  by: 
Director,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Bldg.  HHH,  Rm.  715H,  MS 
P-12,  200  Independence  Avenue,  SW.. 
Washington,  DC  20201. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  him  or  herself  by  contacting 
the  system  manager  at  the  above 
address.  Requesters  in  person  must 
provide  driver's  license  or  other  positive 
identification.  Individuals  who  do  not 
appear  in  person  must  either:  (1)  Submit 
a  notarized  request  to  verify  their 
identity;  or  (2)  certify  that  they  are  the 
individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a 
$5,000  fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  A  subject 
individual  will  be  granted  direct  access 
to  a  medical  record  if  the  system 
manager  determines  direct  access  is  not 
likely  to  have  adverse  effect  on  the 
subject  individual. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  accounting  of  disclosures 
that  have  been  made  of  the  record,  if 
any,  may  be  requested. 


CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Vital  status  information  is  obtained 
fi-om  Federal,  State  and  local 
goverimients  and  other  available  sources 
selected  ft-om  those  listed  in  Appendix 
I.  Information  is  obtained  directly  from 
the  individual  and  employer  records, 
whenever  possible. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Appendix  I — Potential  Sources  for 
Determination  of  Health  Status,  Vital 
Status  and/or  Last  Known  Address 

Military  records 

Appropriate  State  Motor  Vehicle 
Registration  Departments 

Appropriate  State  Driver's  License 
Departments 

Appropriate  State  Government  Division 
of:  Assistance  Payments  (Welfare), 
Social  Services,  Medical  Services. 
Food  Stamp  Program,  Child  Support, 
Board  of  Corrections,  Aging,  Indian 
Affairs,  Worker's  Compensation, 
Disability  Insurance 

Retail  Credit  Association  follow-up 

Vetercms  Administration  files 

Appropriate  employee  union  or 
association  records 

Appropriate  company  pension  or 
employment  records 

Company  group  insurance  records 

Appropriate  State  Vital  Statistics  Offices 

Life  insurance  companies 

Railroad  Retirement  Board 

Area  nursing  homes 

Area  Indian  Trading  Posts 

Mailing  List  Correction  Cards  (U.S. 
Postal  Service) 

Letters  and  telephone  conversations 
with  former  employees  of  the  same 
establishment  as  cohort  member 

Appropriate  local  newspaper 
(obituaries) 

Social  Security  Administration 

Internal  Revenue  Service 

National  Death  Index 

Centers  for  Medicare  &  Medicaid 
Services 

Pension  Benefit  Guarantee  Corporation 

State  Disease  Registries 

[FR  Doc.  03-24481  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0422] 

Annual  Stalcehoider  Meeting  on  tlie 
implementation  of  tiie  Medical  Device 
User  Fee  Modernization  Act  of  2002 
Provisions;  Public  IMeeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  public  meeting:  Aimual 
Stakeholder  Meeting  on  the 
Implementation  of  the  Medical  Device 
User  Fee  and  Modernization  Act  of  2002 
(MDUFMA).  The  topic  of  discussion  is 
the  agency's  progress  in  implementing 
the  various  MDUFNL\  provisions, 
including  the  guidances  FDA  has  issued 
on  the  new  law. 

DATES:  The  meeting  will  be  held  on 
December  3,  2003,  fe-om  9  a.m.  to  5  p;m. 
at  the  Gaithersburg  Hilton  Hotel,  690 
Perry  Pkwy.,  Gaithersburg,  MD  20877. 
Registration  is  required  by  November  3, 
2003.  All  individuals  wishing  to  make 
a  presentation  or  to  speak  on  an  issue 
also  must  indicate  their  intent  and  the 
topic  to  be  addressed  and  provide  an 
abstract  of  the  topic  to  be  presented  by 
November  3,  2003.  Time  for 
presentations  will  be  limited  to  10 
minutes. 

ADDRESSES:  Send  written  requests  to 
make  a  10-minute  oral  presentation  to 
the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Send 
electronic  requests  to  make  a  10-minute 
oral  presentation  to  http://www.fda.gov/ 
dockets/ecomments.  Include  your  name, 
title,  firm  name,  address,  telephone,  and 
fax  number  with  your  request.  All 
requests  and  presentation  materials 
must  include  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Submit  all  requests  and 
{H'esentation  materials  by  November  3, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherrie  Appel,  Center  for  Devices  and 
Radiological  Health  (HFZ-200),  Food 
and  Drug  Administration.  1350  Piccard 
Dr.,  Rockville,  MD  20850,  301-443- 
2845,  FAX:  301-443-8810,  e-mail: 
saa@cdrh.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  26,  2002,  MDUFMA 
amended  the  Federal  Food,  Drug,  and 
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Cosmetic  Act  to  include  several  new 
significant  provisions.  MDUFMA 
authorizes  the  following  provisions:  (1) 
-  User  fees  for  certain  premarket 
applications,  (2)  establishment 
inspections  by  FDA-accredited  persons 
(third-parties),  and  (3)  new 
requirements  for  reprocessed  single-use 
devices.  In  addition,  the  new  law 
contains  several  provisions  that,  while 
narrower  in  scope  than  the  previously 
mentioned  provisions,  are  significant 
changes  to  the  device  law.  These 
include  a  modular  review  program  for 
premarket  approval  applications 
(PMAs),  electronic  labeling  for  certain 
prescription  devices,  several  provisions 
concerning  devices  for  pediatric  use, 
and  a  new  labeling  requirement  that 
requires  the  manufacturer's  name  to 
appear  on  the  device  itself,  with  certain 
exceptions. 

The  agency  has  been  working  to 
implement  the  new  law  since  its 
passage  in  October  2002.  During  this 
time,  FDA  has  accomplished  the 
following  milestones:  Established  a  user 
fee  program  with  payment,  billing,  and 
appeals  procedures;  met  statutory 
timeframes  for  the  release  of  the 
accreditation  criteria  for  persons 
conducting  third-party  inspections  and 
the  identification  of  certain  reprocessed 
single-use  devices  that  will  be  subject  to 
additional  premarket  requirements;  and 
published  several  gmdances,  such  as 
those  related  to  PMA  supplement 
definitions  and  bundling  of  multiple 
devices  in  a  single  application.  The 
agency  is  drafting  other  documents  to  be 
issued  in  the  near  future. 

Agenda:  On  December  3,  2003,  FDA 
is  providing  the  opportimity  for  all 
interested  persons  to  provide 
information  and  share  their  views  on 
the  implementation  of  MDUFMA.  The 
agenda  will  consist  of  the  following 
panel  sessions  that  will  include 
panelists  frxtm  FDA,  industry,  and  other 
stakeholders: 

•  Panel  1:  How  is  the  User  Fees 
Process  Working?  This  panel  will 
consider  the  small  business 
determinations  and  the  user  fee  process 
and  performance  goals. 

•  Panel  2:  Electronic  Labeling  and 
Identification  of  the  Manufacturer  on 
the  Device.  This  panel  will  address 
electronic  labeling  for  prescription 
devices  intended  for  use  in  healthcare 
facilities  (section  206  of  MUDFMA 
(Public  Law  107-250))  and 
identification  of  the  manufacturer  on 
the  device  itself  (section  301  of 
MDUFMA  (PubUc  Law  107-250)). 

•  Panel  3:  Bundling,  Modular  PMA, 
and  Expedited  PMAs.  This  panel  will 
discuss  guidances  that  addi«ss  various 
PMA  issues,  including  definitions  of 
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supplemei  its,  modular  review,  bundling 
multiple  devices/indications  for  use  in 
a  single  application,  and  clinical  studies 
of  pediatric  devices. 

•  Panel  f:  Third-Party  Inspection 
Program,  "^his  panel  will  discuss 
implementation  of  the  program, 
including  eligibility  criteria  for  use  of  a 
third  party  by  a  manufacturer. 

•  Panel  3:  Reuse.  This  panel  will 
discuss  FdA-identified  reprocessed 
single-use  devices  that  will  require 
premarket  submission  of  validation  data 
and  the  associated  guidance  for 
submission  of  data. 

•  Gener£  I  Discussion  Period  From  the 
Floor:  At  t  le  conclusion  of  the  panels, 
there  will  le  a  general  discussion  from 
the  floor. 

Also  at  t  lis  time,  FDA  is  particularly 
interested  n  receiving  comments  from 
stakeholders  on  other  topics  for 
discussion^  The  agency  is  interested  in 
receiving  recommendations  about  other 
provisionsjyet  to  be  implemented  both 
in  terms  or  their  priority  for 
implementation  and  specifics  on  the 
implemenetion  itself. 

FDA  wil|  place  an  additional  copy  of 
any  material  it  receives  on  the  docket 
for  this  do<  ;ument  (2003N-0422). 
Comments  and  materials  may  be  seen  at 
the  Divisic  a  of  Dockets  Management 
between  9  p.m.  and  4  p.m.,  Monday 
through  Friday  (see  ADDRESSES). 

Registra]  ion:  Online  registration  for 
the  meetin  5  is  required  by  November  3, 
2003.  Acce  ptance  will  be  on  a  first- 
come,  firstjserved  basis.  There  will  be 
no  onsite  registration.  Please  register 
online  at  nttp://www.fda.gov/cdrh/ 
meetings/t20303.html.  FDA  is  pleased 
to  provide  the  opportunity  for  interested 
persons  to  listen  from  a  remote  location 
to  the  live  proceedings  of  the  meeting. 
In  order  to  ensure  that  a  sufficient 
niunber  of  call-in  lines  are  available, 
please  regi  iter  to  listen  to  the  meeting 
at  http://w\  vw.fda.gov/cdrh/meetings/ 
120303.hti  il  by  November  3,  2003. 
Persons  wi  hout  Internet  access  may 
register  for  the  onsite  meeting  or  to 
listen  remc  tely  by  calling  301-443-2845 
by  Noveml  er  3,  2003. 

If  you  ne  3d  special  acconunodations 
due  to  a  dii  labiUty,  please  contact 
Sherrie  Ap  jel  at  301-443-2845  at  least 
7  days  in  a  Ivance. 

Transcripts:  Following  the  meeting, 
transcriptslwill  be  available  for  review 
at  the  Division  of  Dockets  Management 
(see  ADDRESSES). 

Dated:  September  22,  2003. 

Linda  S. 

Deputy  Direkor,  Center  for  Devices  and 
Radiological  Health. 

[PR  Doc.  03424494  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Cooperative  Agreement  to  the  Fund  for 
the  City  of  New  York,  on  Behalf  of  the 
New  York  City  Department  of  Health 
and  Mental  Hygiene  and  the  Fund  for 
Public  Health  in  New  York,  Inc. 

agency:  Health  Resources  and  Services 
Administration,  DHHS. 
ACTION:  Notice  of  award. 

Catalog  of  Federal  Domestic  Assistance: 
#93.003. 

summary:  Notice  is  hereby  given  that  a 
noncompetitive  cooperative  agreement 
award  is  being  made  to  the  Fund  for  the 
City  of  New  York,  on  behalf  of  the  New 
York  City  Department  of  Health  and 
Mental  Hygiene  and  the  Fund  for  Public 
Health  in  New  York,  Inc.  The  award  is 
being  made  to  support  the  efforts  of  the 
New  York  City  Department  of  Health 
and  Mental  Hygiene  to  develop  model 
approaches  for  addressing  the  special 
needs  of  high  density  metropolitan  areas 
with  high  levels  of  risk  for  bioterrrorism 
attacks  and  other  public  health 
emergencies. 

This  eighteen  month  agreement  at  a 
level  of  $5  million  is  being  funded  non- 
competitively  because  it  is  expected  to 
provide  useful  information  and 
gmdance  to  this  Department  and  to 
other  health  departments  and  levels  of 
government  regarding  how  to  deal  with 
threats  and  actual  events  in  high  density 
areas  at  high  risk  for  attacks.  One  area 
of  particular  interest  is  developing  and 
evaluating  best  practice  guidelines  for 
emergency  preparedness  in  primary  care 
settings.  This  includes  developing 
effective  models  of  clinic  training.  There 
has  been  concern  expressed  that  the 
Federally  Qualified  Health  Centers  have 
not  been  sufficiently  involved  in 
regional  planning  for,  and  preparing  to 
respond  to,  a  bioterrorist  event  or  other 
public  health  emergency.  These  clinics 
will  likely  serve  a  role  with  regard  to 
triaging  victims,  as  well  as  potentially 
offering  mass  prophylaxis.  This  effort 
will  be  designed  to  develop  best 
practice  guidelines  and 
recommendations  for  primary  care 
emergency  management;  develop  an 
educational  curriculum  to  disseminate 
best  emergency  practices  to  primary 
care  centers;  and  test,  evaluate  and 
refine  the  guidelines,  training 
curriculum,  and  template  drills  to  share 
with  primary  care  centers  citywide. 

A  second  area  of  interest  is 
preparation  of  terrorism  preparedness 
exercises.  It  is  important  to  identify 
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operational  strengths  and  opportunities 
for  improvement  through  simulated 
exercises.  Practical  exercises  or  drills 
should  both  reinforce  knowledge  and 
uncover  opportunities  for  improvement 
in  written  disaster  plans.  Biological 
disaster  exercises  should  be  of  sufficient 
intensity  to  challenge  the  management 
and  response  operations  during  the 
exercise,  in  a  way  similar  to  what  would 
be  expected  diu-ing  an  actual  biological 
terrorist  event.  The  goal  is  to  develop 
and  disseminate  a  group  of  hospital- 
based,  validated,  Web-accessible 
bioterrorism  preparedness  tabletop 
exercises. 

Because  of  its  population  density, 
experience  with  previous  terrorist 
attacks,  and  subsequent  efforts  to  build 
a  response  capacity,  New  York  City  is 
uniquely  qualified  to  demonstrate 
model  approaches  that  would  inform 
regional  or  national  preparedness 
efforts.  A  strong  evaluation  focus  is  built 
into  the  entire  project  to  ensure  that 
products  are  produced  which  will  allow 
other  metropolitan  areas  to  replicate 
successful  elements  of  the  project. 

Authority:  This  award  will  be  made 
pursuant  to  section  241  (Evaluation  of 
Programs)  of  the  Public  Health  Service  Act  as 
well  as  section  319C  of  the  Public  Health 
Service  Act  (Hospital  Preparedness  for  and 
Response  to  Bioterrorism  and  Other  Public 
Health  Emergencies),  CFDA#93.003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Millman,  Director,  Division  of 
Information  and  Analysis,  Office  of 
Plaiming  and  Evaluation,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  14^5,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Phone  301^43-0368. 

Dated:  August  14,  2003.  ^ 

Elizabeth  M.  Duke, 

Administrator. 

(FR  Doc.  03-24489  Filed  9-26-03;  8:45  am] 

BILLING  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Announcement  of  Grant  Awards 

AGENCY:  Health  Resoiu-ces  and  Services 

Administration  (HRSA),  HHS. 

ACTION:  Annoimcement  of  grant  awards. 

SUMMARY:  The  Office  of  Rural  Health 
Policy  (ORHP),  HRSA  is  awarding  the 
following  grants  to  the  States,  as 
authorized.  Section  1820  of  the  Social 
Security  Act  authorized  the  Medicare 
Rural  Hospital  Flexibility  Program 
(MRHFP).  Reauthorization  is  pending. 


The  appropriation  for  this  program  is 
provided  in  Public  Law  108-7 
(Consolidated  Appropriations 
Resolution,  2003).  The  purpose  of  this 
notice  is  to  announce  the  grant  awards. 
The  grant  year  began  on  September  1 , 
2003. 

Medicare  Rural  Hospital  Flexibility 
Program  Awards  (CFDA#  93.241).  These 
grants  allow  each  State  to  designate  a 
focal  point  of  contact  for  this  program. 
The  MRHFP  helps  sustain  the  rural 
healthcare  infrastructure,  with  the 
Critical  Access  Hospital  (CAH)  as  the 
hub  of  an  organized  system  of  care  (in 
those  communities  where  they  exist), 
through  the  mechanisms  of  the  Flex 
program.  These  mechanisms  include  the 
State  Rural  Health  Plan  (SRHP).  CAHs, 
networks.  Quality  Improvement  and 
EMS  integration  initiatives. 
Additionally,  MRHFP  must  foster  the 
growth  of  collaborative  nu^  delivery 
systems  across  the  continuum  of  care  at 
tbe  commimity  level  with  appropriate 
exterucd  relationships  for  referral  and 
support. 

The  following  grantees  have  received 
award?  for  the  first  year  of  a  5-year 
project  period. 

•  AL — Alabama  Department  of  Public 
Health,  $480,000 

•  AK — State  of  Alaska  Department  of 
Health  &  Social  Services,  $544,000 

•  AZ — University  of  Arizona,  $573,000 

•  AR — Arkansas  Department  of  Health, 
$421,000 

•  CA — California  State  Department  of 
Public  Health,  Department  of  Health 
Services,  $326,200 

•  CO — Colorado  Rm^  Health  Center, 
$529,200 

•  FL — Florida  Department  of  Health. 
$550,000 

•  GA — Of  orgia  Department  of 
Community  Health,  $585,000 

•  HI — Hawaii  State  Department  of 
Health,  $543,000 

•  ID — Idaho  State  Department  of  Health 
&  Welfare,  $474,890 

•  IL — Illinois  Department  of  Public 
Health,  $668,000 

•  IN — Indiana  State  Department  of 
Health,  $526,000 

•  lA — Iowa  Department  of  Public 
Health,  $465,000 

•  KS — Kansas  State  Department  of 
Health  and  Environment,  $620,000 

•  KY — University  of  Kentucky, 
Research  Foundation,  $583,800 

•  LA — Louisiana  Department  of  Health 
and  Hospitals,  $385,000 

•  ME — Maine  Department  of  Human 
Services,  $435,000 

•  MA — Massachusetts  Department  of 
Public  Health,  $223,340 

•  MI — Michigan  Department  of 
Community  Health,  $513,600 


MN — Minnesota  Department  of 
Health,  $685,000 

MS — Mississippi  State  Department  of 
Health,  $"95,000 

MO — ^Missouri  Department  of  Health, 
$407,750 

MT — Montana  Department  of  Public 
Health  and  Human  Services,  $660,000 
NE— State  of  Nebraska,  $630,000 
NV — University  of  Nevada,  Reno, 
$578,000 

NH — State  of  New  Hampshire, 
$365,500 

NM— State  of  New  Mexico.  $231,580 

NY — Health  Research,  Inc.,  New  York, 

$421,250 

NC — North  Carolina  Department  of 

Health  and  Human  Services,  $574,000 

ND — University  of  North  Dakota, 
$655,000 

OH — State  of  Ohio — ^Department  of 
Health,  $600,000 

OK — Oklahoma  State  University, 
Center  for  Health  Sciences,  $614,000 
OR — Oregon  Health  &  Sciences 
University',  $653,850 

PA — Pennsylvania  State  Department 
of  F*ublic  Health  &  Hiunan  Services, 
$357,390 

SC — South  Carolina  State  Office  of 
Rural  Health,  Inc.,  $452,560 

SD — South  Dakota  State  Department 
of  Health,  $660,000 

TN — Tennessee  State  Department  of 
Health,  $517,000 
TX — Office  of  Rural  Community 
Affairs ,  Texas  ,$615 ,000 

UT— Utah  Department  of  Health. 

$371,000 

VT — Vermont  State  Department  of 

Health,  $234,250 

VA — Virginia  State  Department  of. 

Health,  $352,000 

WA — Washington  State  Department  of 

Health,  $585,000 

WV — West  Virginia  Department  of 

Health  &  Human  Resources,  $485,700 

WI — University  of  Wisconsin — 
Madison,  $651,145 

WY — Wyoming  State  Department  of 
Health,  $379,300 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Forest  Calico,  Project  Officer. 
Medicare  Rural  Hospital  Flexibility 
Program,  Office  of  Rural  Health  Policy, 
HRSA.  5600  Fishers  Lane.  Room  9A-55. 
Rockville.  MD  20857.  (301)  443-0835. 

Dated:  September  17,  2003. 
Elizabeth  M.  Duke. 
Administrator. 
(FR  Doc.  03-24490  Filed  &-2&-03;  8:45  am) 
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DEPAfrmENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Health  RMOurces 
Administration 


and  Services 


Organ  Procurement  and 
Transplantation  Network 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  Meeting  of  the 

Advisory  Committee  on  Organ 

Transplantation. 

SUmiARY:  Pursuant  to  Public  Law  92- 
463,  the  Federal  Advisory  Committee 
Act,  as  amended  (5  U.S.C.  Appendix  2), 
notice  is  hereby  given  of  the  fifth 
meeting  of  the  Advisory  Conmiittee  on 
Organ  Transplantation  (ACOT), 
Department  of  Health  and  Hiunan 
Services  (HHS).  The  meeting  will  be 
held  from  approximately  9  a.m.  to  5:30 
p.m.  on  November  6,  2003,  and  from  9 
a.m.  to  5  p.m.  on  November  7,  2003,  at 
the  Renaissance  Washington,  DC  Hotel, 
999  Ninth  Street,  NW,  Washington,  DC. 
The  meeting  will  be  open  to  the  public; 
however,  seating  is  limited  and  pre- 
registration  is  encouraged  (see  below). 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  42  U.S.C.  217a,  Section  222 
of  the  Public  Health  Service  Act,  as 
amended,  and  42  CFR  121.12  (2000), 
ACOT  was  established  to  assist  the 
Secretary  in  enhancing  organ  donation, 
ensuring  that  the  system  of  organ 
transplantation  is  grounded  in  the  best 
available  medical  science,  and  assuring 
the  public  that  the  system  is  as  effective 
and  equitable  as  possible,  and,  thereby, 
increasing  public  confidence  in  the 
integrity  and  effectiveness  of  the 
transplantation  system.  ACOT  is 
composed  of  up  to  41  members, 
including  the  Chair.  Members  are 
serving  as  Special  Government 
Employees  and  have  diverse 
backgroimds  in  fields  such  as  organ 
donation,  health  care  public  policy, 
transplantation  medicine  and  surgery, 
critical  care  medicine  and  other  medical 
specialties  involved  in  the  identification 
and  referral  of  donors,  non-physician 
transplant  professions,  nursing, 
epidemiology,  immunology,  law  and 
bioethics,  behavioral  sciences, 
economics  and  statistics,  as  well  as 
representatives  of  transplant  candidates, 
transplant  recipients,  organ  donors,  and 
family  members. 

ACOT  will  hear  and  discuss  reports 
from  the  following  ACOT 
subcommittees:  Organ  Supply  Concerns, 
Recipient  Concerns,  Public  Concerns, 
and  Allocation  Concerns. 

The  draft  meeting  agenda  will  be 
available  on  October  15  on  the 


Departmentjs  donation  Web  site  at 
http://wwwjprgandonor.gov/acot.html. 

A  registr^on  form  is  available  on  the 
Departmentis  donation  Web  site  at 
http://wwwiprgandonor.gov/acot.html. 
The  completed  registration  form  should 
be  submitted  by  facsimile  to 
Professional  and  Scientific  Associates 
(PSA),  the  legistical  support  contractor 
for  the  meeting,  at  fax  nimiber  (703) 
234—1701.  Individuals  without  access  to 
the  Internet  jwho  wish  to  register  may 
call  Lora  Robinson  with  PSA  at  (703) 
234-1753.  Individuals  who  plan  to 
attend  the  nieeting  and  need  special 
assistance,  duch  as  sign  language 
interpretation  or  other  reasonable 
acconunodations,  should  notify  the 
ACOT  Execmtive  Director,  Jack  Kress,  in 
advance  of  tpe  meeting.  Mr.  Kress  may 
be  reached  by  telephone  at  301-443- 
8653,  by  e-niail:  jkress2@hrsa.gov,  or  in 
writing  at  ttfe  address  of  the  Division  of 
Transplantation  provided  below. 
Management  and  support  services  for 
ACOT  functions  are  provided  by  the 
Division  of  Transplantation,  Office  of 
Special  Programs,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Parkla  wn  Building,  Room  16C-17, 
Rockville,  \  aryland  20857;  telephone  . 
niunber  301  -443-7577. 

After  the  presentation  of  the 
subcommittee  reports,  members  of  the 
public  will  1  lave  an  opportimity  to 
provide  con  ments  on  the  subcommittee 
reports.  Beci  luse  of  the  Committee's  full 
agenda  and  he  time  frame  in  which  to 
cover  the  ag($nda  topics,  public 
comment  wi  11  be  limited.  All  public 
conunents  m  ill  be  included  in  the 
record  of  the  ACOT  meeting. 

Dated:  Sept  imber  23,  2003. 
Jane  M.  Hani  son. 

Director,  Divit  ion  of  Policy  Review  and 

Coordination. 

(FR  Doc.  03-2  4491  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  4  65-1 5-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

The  Nations^  Institutes  of  Health 

Submission]  for  0MB  Review; 
Comment  Request;  Customer/Partner 
Satisfactionj  Surveys  The  Effectiveness 
of  the  Natio<ial  Institute  on  Drug 
Abuse's  Puiiications  Project 

Summaiyi  Under  the  provisions  of 
Section  35oi(a)(l)(D)  of  the  Paperwork 
Reduction  fijpt  of  1995,  the  National 
Institute  on  Drug  Abuse  (NIDA),  the 
National  Institutes  of  Health  (NIH)  has 
submitted  toj  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
and  approva  of  the  information 


collection  listed  below.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
Jime  3,  2003,  page  33168  and  allowed 
60-days  for  pubUc  comment.  No  public 
comments  were  received.  The  purpose    - 
of  this  notice  is  to  allow  an  additional 
30  days  for  pubUc  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  uiJess  it  displays 
a  current  valid  OMB  control  niunber. 

Proposed  Collection:  Title:  The 
Effectiveness  of  NIDA's  Publications 
Project.  Type  of  Information  Collection 
Request:  New.  Need  and  Use  of 
Information  Collection:  This  is  a  request 
for  a  three-year  generic  clearance  to 
study  the  level  of  customer  satisfaction 
in  relation  to  public  health  information 
publications  produ(:ed  by  the  Institute. 
This  effort  is  made  according  to 
Executive  Order  12862,  which  directs 
Federal  agencies  that  provide  significant 
services  directly  to  the  public  to  survey 
customers  to  determine  the  kind  and 
quality  of  ser\aces  they  want  and  their 
level  of  satisfaction  with  existing 
services.  The  primary  purpose  of  the 
Project  is  to  assess  NIDA's  effectiveness 
in  developing  and  disseminating 
selected  public  health  information 
publications  designed  to  promote  the 
use  of  science-based  evidence  to 
improve  drug  abuse  and  addiction 
prevention,  treatment,  and  policy.  A 
multi-method  approach  (siuT/ey,  in- 
person  interviews,  focus  groups)  will  be 
used  to  determine  the  use  and 
usefulness  of  selected  NIDA  public 
health  information  publications  for 
several  of  NIDA's  key  audiences. 
Measiures  will  include  outcomes 
associated  with  the  following  variables: 
Knowledge/awareness  of  the 
publications,  receipt  of  the  publications, 
reading  of  the  pubUcations,  use  of  the 
publications,  perceived  utility  of  the 
publications,  and  the  impact  of  the 
publications  on  the  use  of  science-based 
evidence  to  improve  drug  abuse  and 
addiction  prevention,  treatment,  and 
policy.  Frequency  of  Response: 
Respondents  will  not  be  asked  to 
respond  more  frequently  than  annually 
or  biennially  Affected  Public: 
Individuals  or  households;  state  or  local 
governments;  organizations;  businesses 
or  educational  institutions.  Type  of 
Respondents:  Community  coalition 
leaders,  drug  abuse  treatment  and 
prevention  service  providers,  drug 
abuse  researchers.  Native  Americanis, 
middle  school  science  and  health 
educators,  public  health  policy  makers 
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and  public  health  officials,  and  the 
general  public.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  7,442.  Estimated 


Number  of  Responses  per  Respondent: 
1.14.  Average  Burden  Hours  Per 
Response:  424.  Estimated  Total  Annual 
Burden  Hours  Requested:  3,267.  There 


are  no  Capital  Costs  to  report.  There  are 
no  Operating  or  Maintenance  Costs  to 
report.  The  estimated  annualized 
binden  is  sununarized  below. 


Type  of  respondents 


1.  Community  Coalition  Leaders  

2.  Drug  Abuse  Treatment  and  Prevention  Service  Providers 

3.  Drug  Abuse  Researchers  

4.  Native  Americans  and  Native  American  Intermediaries  .... 

5.  Middle  School  Science  and  Health  Educators 

6.  Public  Health  Policy  Makers  and  Public  Health  Officials  .. 

7.  The  General  Public 

Total 

Annualized  Burden  Total  


Estimated 
number  of  re- 
spondents 


1782 
6042 
6020 
50 
3532 
1800 
3100 


22,326 

7,442 


Estimated 
number  of  re- 
sponses per 

respoFKient 


Average  burden 
hours  per  re- 
sponse 


Estimated  total 
burden  hours 


1.14 


0.26 
0.42 
0.42 
1.14 
0.51 
0.36 
0.42 


.424 


926 

2537 

2528 

57 

1801 

648 
1302 


9,801 
3,267 


Request  for  Comments:  Written 
conunents  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Written 
comments  and/ or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Denise 
Pintello,  Project  Officer,  Office  of 
Science  Policy  and  Communications, 
NIDA/NIH/DHHS,  6001  Executive 
Boulevard,  MSC  9591,  Bethesda,  MD 
20892;  or  call  non-toll-free  number  (301) 
443-6071;  fax  (301)  443-6277;  or  e-mail 
your  request,  including  your  address  to: 
dp2  76v@nih  .gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 


received  within  30  days  of  the  date  of 
this  publication. 

Dated:  September  22,  2003. 

Laura  Rosenthal, 

Executive  Officer.  National  Institute  for  Drug 
Abuse,  National  Institutes  of  Health. 

[FR  Doc.  03-24459  Filed  9-26-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C. 
appendix  2),  the  Director,  National 
Institutes  of  Health  (NIH),  announces 
the  establishment  of  the  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering  Special  Emphasis  Panel 
(Committee). 

This  Committee  shall  advise  the 
Director,  NIH,  and  the  Director,  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering,  regarding  concept 
review,  research  grant  and  cooperative 
agreement  applications,  and  contract 
proposals  relating  to  broad  areas  of 
biomedical  imaging  and  bioengineering. 

Duration  of  this  Committee  is 
continuing  unless  formally  determined 
by  the  Director,  NIH,  that  termination 
would  be  in  the  best  public  interest. 

Dated:  September  17,  2003. 
Elias  Zerfaouni, 

Director,  National  Institutes  of  Health. 
[FR  Doc.  03-24461  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U:S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training,  NCI  Initial  Review 
Group — Subcommittee  F  (IRG-F). 

Date- November  12-13,  2003. 

Time:  8:30  a.m.  to  5  p.m.  • 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  NW.,  Washington,  DC 
20007. 

Contact  Person:  Lynn  M.  Amende,  PhD. 
Scientific  Review  Administrator,  Resources 
and  Training  Review  Branch,  Division  of 
Extramural  Acti\ities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  room  8105,  301-451- 
4759,  amendel@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
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93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  September  22,  2003. 

LaVerae  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-24462  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  FLAIR 
Review. 

Z>a/e:  November  11-13,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Peter  J.  Wirth,  Scientific 
Review  Administrator,  Research  Programs 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  6116 
Executive  Boulevard,  room  8131,  Bethesda, 
MD  20892-8328,  301-496-7565, 
pw2q®nih.,gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institute  of  Health 
HHS) 

Dated:  September  22,  2003. 

La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doe.  03-24467  Filed  9-26-03;  8:45  am] 

BILLING  CODE  4140-<)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEI^VICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meelng 

Pursuant  t )  section  10(d)  of  the 
Federal  Adv;  sory  Committee  Act,  as 
amended  (5  J.S.C.  appendix  2),  notice 
is  hereby  giv  m  of  the  following 
meeting. 

The  meetii  ig  will  be  closed  to  the 
public  in  ace  ordance  with  the 
provisions  s«  t  forth  in  sections 
552B{c)(4)  ar  d  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussiobs  could  disclose 
confidential  rade  secrets  or  commercial 
property  sue  i  as  patentable  material, 
and  personal  information  concerning 
individuals  s  ssociated  with  the  grant 
applications,  the  disclosure  of  which 
would  consti  tute  a  clearly  unwarranted 
invasion  of  psrsonal  privacy. 

Name  of  Coi  imittee:  National  Cancer 
Institute  Speci  d  Emphasis  Panel,  Prevention 
Research  and  I  pidemiology. 

Date:  Noven  ber  3-5,  2003. 

Tirne:  8  a.m.  to  5  p.m. 

Agenda:  To  eview  and  evaluate  grant 
applications. 

Place:  Gaith(  rsburg  Marriott 
Washingtoniai  Center,  8751  Washingtonian 
Boulevard,  Gai  thersburg,  MD  20878. 

Contact  Pars  on:  Mary  Jane  Slesinski,  PhD, 
Scientific  Revi  ;w  Administrator,  Special 
Review  and  Re  sources  Branch,  Division  of 
Extramural  Ac  ivities,  National  Cancer 
Institute,  Natic  nal  Institutes  of  Health,  6116 
Executive  Bou  evard,  room  8045,  Bethesda, 
MD  20892.  301  /594-566. 
(Catalogue  of  F  ederal  Domestic  Program  Nos. 
93.392,  Cancer  Construction,  93.393,  Cancer 
Cause  and  Prevention  Research,  93.394, 
Cancer  Detecti  )n  and  Diagnosis  Research; 
93.395;  Cancer  Treatment  Research,  93.396, 
Cancer  Biologj  Research;  93.397,  Cancer 
Centers  Suppo  1;  93.398,  Cancer  Research 
Manpower;  93, 399,  Cancer  Control,  National 
Institutes  of  Health,  HHS). 


Dated:  Septejnber 
La  Verne  Y.  Sh  Ingfieid 

Director,  Office 
Committee  Pol,  cy. 
[FR  Doc.  03-24  4 
BILUNG  CODE  41'  0-01-M 


22,  2003. 
id, 
of  Federal  A  dvisory 

y- 

70  Filed  9-26-03;  8:45  am] 


DEPARTMEh  T  OF  HEALTH  AND 
HUMAN  SER  /ICES 

National  Inst  lutes  of  Health  ' 

National  Canper  Institute;  Notice  of 
Closed  Meet|ig 


Pursuant  tc 
Federal  Advii  lory 
amended  (5  l| 


section  10(d)  of  the 

Committee  Act,  as 
.S.C  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A^ame  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Novel 
Technology  for  in  vivo  Imaging  (SBIR/STTR). 

Date:  November  6-7,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  DC  North/ 
Gaithersburg,  620  Perry  Parkway, 
Gaithersburg,  MD  20877. 

Contact  Person:  Keimeth  L.  Bielat,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  7147,  Bethesda, 
MD  20892,  (301)  496-7576, 
bielatk@mail.nih.gov. 
iCatalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Healdi, 
HHS) 

Dated:  September  22,  2003. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-24471  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health         > 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
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and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  2  POl 
CA006294-40  A2.  Ang,  K.  Kian,  MD  PhD. 

Date:  November  3,  2003. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  grant  applications. 

P7ace;  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Michael  B.  Small,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8127,  Bethesda,  MD  20892, 
301/402-0996. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer,  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  (Dancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Center  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  22,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Off  ice  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-24472  Filed  9-26-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasions  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel;  Novel 
Technology  for  in  Vivo  Imaging  (R21/R33). 

Date:  November  3-4,  2003. 

Time:  8  a.m.  to  6  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.,  Bethesda,  MD  20814. 

Contact  Person:  Kenneth  L.  Bielat,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  7147,  Bethesda, 
MD  20892,  (301)  496-7576, 
bielatk@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research.  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  22,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Off  ice  of  Federal  Advisory 
Committees  Policy. 

[FR  Doc.  03-24473  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafiiess  and  Other  Conununications 
Disorders  Special  Emphasis  Panel,  Balance 
Disorders. 

Date:  October  20,  2003. 

Time:  11  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6120 
Executive  Blvd.,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Sheo  Singh,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Dixision  of  Extramural 
Activities,  Executive  Plaza  South,  room 
400C,  6120  Executive  Blvd.,  Bethesda,  MD 
20892. 301-496-8683. 


Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  NIDCD 
Training,  Career  Development  and 
Conference  Grant  Review. 

Date:  October  29.  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Ali  A.  Azadegan,  DVM, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Activities,  NIDCD,  NTH,  EPS- 
400C,  6120  Executive  Blvd.  M.S.C.  7180, 
Bethesda,  MD  20892-7180,  (301)  496-6683. 

Name  of  Committee:  National  Institute  on 
Deafiiess  and  Other  Communications 
Disorders  Special  Emphasis  Panel, 
Intraneural  Auditory  Prosthesis. 

Date:  October  30,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville.  MD  20852' 
-(Telephone  Conference  Call). 

Contact  Person:  Sheo  Singh,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  Executive  Plaza  South,  room 
400C.  6120  Executive  Blvd.,  Bethesda,  MD 
20892,  301-496-8683. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  Cochlear 
Nucleus  Prosthesis. 

Date:  Oclobpr  30,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7oce:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Stanley  C.  Oaks,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  NIDCH,  NIH, 
Executive  Plaza  South,  Room  400C,  6120 
Executive  Blvd— MSC  7180,  Bethesddi,  MD 
20892-7180,  301-496-6683,  sol4s@nih.gov. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel, 
Neuroimaging  in  Aphasia  Rehabilitation. 

Date:  November  5,  2003. 

Time:  8  a.m.  am.  to  5  p.m. 

Agenda:  To  re\iew  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin- 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ali  A.  Azadegan,  DVM. 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Activities,  NIDCD,  NIH,  EPS- 
400C,  6120  Executive  Blvd  MSC  7180, 
Bethesda,  MD  20892-7180.  (301)  496-8683, 
azadegan@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 
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Dated:  September  17.  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-24460  Filed  9-26-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated. with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  R21  APPLICATION 
REVIEW. 

Date:  October  29,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH/NIAAA,  Willco  Building,  6000 
Executive  Blvd.,  room  409,  Rockville,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Sathasiva  B.  Kandasamy, 
PhD,  Scientific  Review  Administrator, 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  and  Abuse  and  Alcoholism,  6000 
Executive  Blvd,  suite  409,  Bethesda,  MD 
20892-7003,  (301)  443-2926, 
skandasa®  mail. nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  September  22,  2003. 
La  Verne  Y.  Stringfield, 

Director.  Off  ice  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-24468  Filed  9-26-03;  8:45  am] 
MLUNG  CODE  n40-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


National  Institute  of  Child  Health  and 
Human  Dev4lopment;  Notice  of  Closed 
Meeting 


Pursuant  tfc 
Federal  Adv:  sory 
amended  (5   J 
is  hereby  giv  sn 
meeting. 

The  meetiig 
public  in  acqjrdance 
provisions 
552b(c)(4) 
as  amended 
the  discussictis 
confidential 


set 
ard 


property  sue  i 
and  personal 
individuals 
applications 
would  constitute 
invasion  of 


will  be  closed  to  the 

with  the 
forth  in  sections 
552b(c)(6),  Title  5  U.S.C, 
The  grant  applications  and 

could  disclose 
rade  secrets  or  commercial 
as  patentable  material, 
information  concerning 
a  ssociated  with  the  grant 
the  disclosure  of  which 
a  clearly  unwarranted 
pfersonal  privacy. 


a:id  ] 


Name  of 
Child  Health 
Review  Group 
Subcommittee 
Subcommittee 

Date:  October 

Time:  7  p.m 

Agenda:  To 
applications. 

Place:  Wyn 
Hampshire  Avfenue 

Contact  Persjpn 
Scientific  Rev 
Institute  of  Child 
Development 
PHS,  DHHS 
(Catalogue  of 
Program  Nos. 
93.865.  Researih 
93.929,  Centerlfor 
Research;  93. 
Infertility  Loar 
Institutes  of  H(  alth 


section  10(d)  of  the 

Committee  Act,  as 
.S.C.  Appendix  2),  notice 
of  the  following 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  cletirly  unwarranted 
invasion  of  personal  privacy. 

JVame  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel  G08  Grant 
Review. 

Date:  October  16.  2003. 

Time:  1  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20817,  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 


Cofimittee:  National  Institute  of 
Human  Development  Initial 
Developmental  Biology 
Developmental  Biology 
Meeting. 

15-17,  2003. 
to  3  p.m. 
eview  and  evaluate  grant 


c  ha 


am  City  Center,  1143  New 
,  Washington,  DC  20037. 
■  Norman  Chang,  PhD, 
Administrator,  National 
Health  and  Human 
'National  Institute  of  Health, 
B  Jthesda,  MD  20892. 
^deral  Domestic  Assistance 
.864,  Population  Research; 
for  Mothers  and  Children; 
Medical  Rehabilitation 
Contraception  and 
Repayment  Program,  National 
■  ■    HHS) 


<3. 


2119, 


Dated:  Se[tei)er  22,  2003. 
La  Verne  Y.  Sti  tngfieid. 

Director.  Offici  ( 

Committee  Pol  cy. 

[FR  Doc.  03-2^  469  Filed  9-26-03;  8:45  am] 

BILUNG  COOE  4r  0-01-M 


of  Federal  Advisory 


DEPARTMErJT  OF  HUMAN  SERVICES 

National  Instjtutes  of  Health 

National  Libi^ry  of  Medicine;  Notice  of 
Closed  Meethg 


u 


Pursuant  tc 
Federal  Advi 
amended  (5 
is  hereby  giv^n 
meeting. 

The  meetinig 
public  in  accordance 


section  10(d)  of  the 
r^ory  Committee  Act,  as 
.S.C  appendix  2),  notice 
of  the  following 

will  be  closed  to  the 
with  the 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  September  22,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-24463  Filed  9-26-03;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health     - 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
•amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  ' 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel  ROl  Grant 
Review. 

Date:  October  14,  2003. 

Time:  1  PM  to  2  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20817,  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  September  22,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-24464  Filed  9-26-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library'  of 
Medicine  Special  Emphasis  Panel,  K22 
Award. 

Date;  October  15,  2003. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20817,  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD.  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20893. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 


Dated:  September  22,  2003. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-24465  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biomedical  Library 
and  Informatics  Review  Committee. 

Date:  November  13-14,  2003. 

Time:  November  13.  2003,  8  a.m.  to  6:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Building  38,  Board  Room,  2nd  Floor.  8600 
Rockville  Pike,  Bethesda,  MD  20892. 

Time:  November  14,  2003,  7:30  a.m.  to  1 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Building  38,  Board  Room,  2nd  Floor,  8600 
Rockville  Pike.  Bethesda,  MD  20892. 

Contact  Person:  Merlyn  M.  Rodrigues,  MD. 
PhD,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  September  22,  2003. 

La  Verne  Y.  Stringfield 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-24466  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-16221] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Subcommittee  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  on  Hazardous  Cargo 
Transportation  Security  will  meet  to 
discuss  security  issues  relating  to  the 
marine  transportation  of  hazardous 
materials  in  bulk.  These  meetings  will 
be  open  to  the  public. 
DATES:  The  Subcommittee  on  Hazardous 
Cargo  Transportation  Security  will  meet 
on  Wednesday,  October  22.  2003.  from 
8  a.m.  to  4  p.m.  and  Thursday.  October 
23.  2003.  from  8  a.m.  to  4  p.m.  These 
meetings  may  close  early  if  all  business 
is  finished.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  October  17,  2003.  Requests  to 
have  a  copy  of  your  material  distributed 
to  each  member  of  the  Committee 
should  reach  the  Coast  Guard  on  or 
before  October  17.  2003. 
ADDRESSES:  The  Subcommittee  on 
Hazardous  Cargo  Transportation 
Security  will  meet  at  the  Department  of 
Transportation  Headquarters.  Nassif 
Building.  400  7th  Street,  SW., 
Washington,  DC,  in  Room  6332/36. 
Send  written  material  and  requests  to 
make  oral  presentations  to  Commander 
Robert  J.  Hermessv.  Executive  Director 
of  CTAC,  Commandant  (G-MSO-3), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  This  notice  is  available  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Robert  J.  Hennessy. 
Executive  Director  of  CTAC.  or  LT 
Michael  McKean,  Assistant  to  the 
Executive  Director,  telephone  202-267- 
1217,  fax  202-267-4570. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2. 

Agenda  of  Subcxmimittee  Meeting  on 
October  22-23,  2003 

(1)  Discuss  potential  addition  of  ~ 
Ammonium  Nitrate  to  the  Certain 
Dangerous  Cargo  (CDC)  definition. 

(2)  Discuss  development  of  the 
implementation  and  compliance 
program  for  the  regulations  that 
promulgate  maritime  security 
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requirements  that  are  mandated  by  the 
Maritime  Transportation  Security  Act 
(MTSA)  of  2002. 

'  Procedural 

These  meetings  are  open  to  the 
public.  Please  note  that  the  meetings 
may  close  early  if  all  business  is 
finished.  At  the  discretion  of  the  Chair, 
members  of  the  public  may  make  oral 
presentations  diiring  the  meetings.  If 
you  would  like  to  make  an  oral   ' 
presentation  at  a  meeting,  please  notify 
the  Executive  Director  and  submit 
written  material.  If  you  would  like  a 
copy  of  yoiu  material  distributed  to 
each  member  of  the  Committee  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Executive  Director  (see 
ADDRESSES  and  DATES). 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  telephone  the 
Executive  Director  as  soon  as  possible. 

Dated:  September  23,  2003. 
Joseph  ].  Angelo, 

Director  of  Standards,  Marine  Safety,  Security 
and  Environmental  Protection. 
IFR  Doc.  03-24572  Filed  9-2eT03;  8:45  am] 
BILUNG  CODE  4910-1&-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Overtime  Billing  for  Customs 
Inspectlonal  Services;  Expiration  of 
User  Fee  l^w 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Seciu-ity. 
ACTION:  General  notice. 

SUMMARY:  This  document  notifies  the 
public  that  the  customs  user  fee  law  (19 
U.S.C.  589c)  is  set  to  expire  as  of 
midnight,  September  30,  2003.  Congress 
may  extend  the  law  by  the  date,  in 
which  case  nothing  will  change  with 
respect  to  the  collection  of  customs  user 
fees.  The  Bureau  of  Customs  and  Border 
Protection  (CBP)  is  publishing  this 
notice  to  keep  the  public  fully  informed 
of  the  fees  that  CBP  will  collect  in  the 
event  the  law  is  not  extended. 
Inspectional  fees  collected  by  the 
Agricultiu^,  Plant  and  Health  Inspection 
Service  imder  21  U.S.C.  136a  and  49 
U.S.C.  80503  and  by  CBP  under  8  U.S.C. 
1356  will  be  unaffected. 
EFFECTIVE  DATES:  In  the  event  that  the 
customs  user  fee  law  expires  at 


midnight.  Si  sptember  30,  2003,  the 
billing  proci  dures  identified  in  this 
document  w  ill  take  effect  beginning 
October  1,  2D03,  and  will  be  reflected  in 
quarterly  bi!  Is  issued  after  that  date.  In 
the  event  th  it  the  customs  user  fee  law 
-is  extended  jrior  to  midnight, 
September  ;  0,  2003,  nothing  will 
change  with  respect  to  the  collection  of 
customs  use  r  fees.  In  the  event  that  the 
user  fee  law]  is  extended  any  time  after 
midnight,  September  30,  2003,  the 
procedures  identified  in  this  document 
will  cease  td  be  applicable  at  that  time 
and  the  proaediires  under  the  user  fee 
law  will  be  leinstated  at  that  time  in 
accordance  with  the  provisions  of  the 
extension.   I 

FOR  FURTHEfi  INFORMATION  CONTACT:  Ed 

Matthews,  Qffice  of  Finance  (202)  927- 
0552.  I 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Consi  ilidated  Omnibus  Budget 
Reconciliati  m  Act  (COBRA)  of  1985 
(Pub.  L.  99-272),  as  amended  (codified 
at  19  U.S.C.  58c;  hereafter,  section  58c), 
authorized  t  le  U.S.  Customs  Service 
(now  the  Bu  reau  of  Customs  and  Border 
Protection  a  id  hereafter  referred  to  as 
CBP)  to  coll  3ct  fees  for  processing 
services  by  i  igency  personnel  relative  to 
the  foUowin  |  matters:  (1)  The  arrival  in 
the  United  J  tates  of  commercial  vessels; 
(2)  the  arrivi  il  of  commercial  trucks;  (3) 
the  arrival  off  rail  cars;  (4)  the  arrival  of 
private  vessels  and  aircraft;  (5)  the 
1  and  sea  passengers;  (6) 
packages;  (7)  customs 
its;  (8)  the  arrival  of  barges 
triers  from  Canada  or 
(9)  and  (10)  imported 
\i.  (See  19  U.S.C.  58c(l) 
.)  Under  section  58c,  CBP 
fees  and  deposits  them 
Itoms  User  Fee  Account, 
this  account  are  designated 
CBP  for  overtime 
compensation,  premium  pay,  benefits 
on  overtime ,  excess  preclearance 
services,  and  foreign  language 
'  awards. 
Under  sec  tion  58c(e)(6),  during  the 
period- whei  i  the  fees  of  section  58c(a) 
are  authori2  3d,  no  fees  other  than  the 
)  may  be  imposed  for: 


arrival  of  ai| 
dutiable  ma 
broker  per 
and  bulk  ca 
Mexico;  anc 
merchandise 
through  (lOJ 
collects  thea 
into  the  Cus 
Monies  fror 
to  reimburse 


fees  of  58c(« 


i.  Cargo  in 
customs 
perfonned; 

ii.  Agency 
connection 


9  jection,  clearance,  or  other 
acli\  ity  expense,  or  services 


any 

its  passenger) 
cargo.,  in  the 
iii.  For  an 


expe  nse 


activity, 

any  personne  I 

States  in 


lersonnel  provided,  in 

the  arrival  or  departure  of 
commercial  vessel,  vehicle,  or  aircraft,  or 
crew,  stores,  material,  or 
Jnited  States; 
y  preclearance  or  other  agency 
,  or  service  performed,  and 
provided  outside  the  United 
connection  with  the  departure  of 


any  commercial  vessel,  vehicle,  or  aircraft,  or 
its  passengers,  crew,  stores,  material,  or 
cargo,  for  the  United  States; 

iv.  Any  activation  or  operation  (including 
agency  supervision)  of  any  foreign  trade  zone 
or  subzone  established  under  the  Act  of  ]une 
18, 1934;  or 

V.  The  designation  or  operation  (including 
agency  supervision)  of  any  bonded 
warehouse  under  19  U.S.C.  1555. 

Under  sec^tion  58c(j)(3),  the  fees  set 
forth  under  section  58c(a)  cannot  be 
charged  after  September  30,  2003.  If  the 
customs  user  fee  law  is  extended  prior 
to  midnight  September  30,  2003, 
nothing  will  change  with  respect  to  the 
collection  of  customs  user  fees.  If  the 
customs  user  fee  law  is  allowed  to 
expire,  CBP,  effective  on  October  1, 
2003,  will  bill  the  party  in  interest  for 
requested  special  services  under  19  CFR 
24.17  and  24.18,  pursuant  to  the 
authority  of  31  U.S.C.  9701.  CBP 
estimates  that  excess  preclearance 
services,  overtime  billing  for  air 
passenger  services,  and  overtime  billing 
for  sea  passenger  services  in  fiscal  year 
2004  will  be  $11,000,000,  $53,500,000, 
and  $5,300,000,  respectively.  The 
amounts  to  be  recovered  for  other 
services  are  not  readily  available. 

If  the  user  fee  law  is  extended 
anytime  after  implementation  of  the 
above  fee  collections  authorized  under 
31  U.S.C.  9701  on  October  1,  2003,  fee 
collection  under  that  statute  will  be 
discontinued  and  fee  collection  under 
section  58c  will  be  resumed  at  that  time. 

CBP  notes  that  inspectional  fees 
collected  by  the  Agriculture,  Plant  and 
Health  Inspection  Service  (APHIS) 
under  21  U.S.C.  136a  (relating  to  the 
agricultural  quarantine  inspection  user 
fee)  and  49  U.S.C.  80503  (relating  to 
payments  for  inspection  and  quarantine 
services)  will  continue  to  be  collected 
by  that  agency.  Also,  the  immigration 
inspectional  fees  that  CBP  now  collects 
under  8  U.S.C.  1356  (relating  to 
passengers  arriving  in  the  United  States 
on  commercial  vessels  or  aircraft), 
which  had  been  collected  by  the  legacy 
Immigration  and  Naturalization  Service 
prior  to  its  transfer  to  CBP  effective  on 
March  1,  2003,  will  continue  to  be 
collected  by  CBP. 

Dated:  September  25,  2003. 
Carol  A.  Dunham, 

Acting  Assistant  Commissioner,  Office  of 
Finance. 

[PR  Doc.  03-24678  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  4820-02-M 
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DEPARTMErfT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1494-OR] 

Delaware;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Delaware 
{FEMA-1494-DR),  dated  September  20, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  September  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  20,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Delaware, 
resulting  from  Hurricane  Isabel  on  September 
18,  2003,  and  continuing,  is  of  sufficient 
severity  eind  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Delaware. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B),  under  the  Public 
Assistance  program  in  the  designated  areas, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 

.  Assessments.  Direct  Federal  Assistance  is 
authorized.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  the  Other 
Needs  Assistance  under  Section  408  of  the 

.  Stafford  Act  will  be  limited  to  75  percent  of 
the  total  eligible  costs.  If  Hazard  Mitigation 
is  later  requested  and  warranted,  Federal 
funding  under  that  program  will  also  be 
limited  to  75  percent  of  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a], 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
piu-suant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Secxmty,  under  Executive 
Order  12148,  as  amended,  Michael  J. 
Hall,  of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Delaware  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Individual  Assistance,  including  direct 
Federal  assistance,  for  the  counties  of  Kent, 
New  Castle  and  Sussex. 

Debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B), 
including  direct  Federal  assistance  under  the 
Public  Assistance  program  for  the  counties  of 
Kent,  New  Castle  and  Sussex. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Niunbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

IFR  Doc.  03-24514  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  671»-02-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1493-DR] 

District  Of  Columbia;  Major  Disaster 
and  Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 


disaster  for  the  District  of  Columbia 
(FEMA-1493^R).  dated  September  20, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  September  20.  2003. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
.  hereby  given  that,  in  a  letter  dated 
September  20,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  District  of  Columbia, 
resulting  from  Hurricane  Isabel  on  September 
18,  2003,  and  continuing  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such  - 
a  major  disaster  exists  in  the  District  of 
Columbia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  piu'poses,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  adminisfrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal      * 
(Category  A)  and  emergency  protective 
measures  (Category  B),  under  the  Public 
Assistance  program  in  the  designated  area, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Direct  Federal  assistance  is 
authorized.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance,  and  the  Other 
Needs  Assistance  under  Section  408  of  the 
Stafford  Act  will  be  limited  to  75  percent  of 
the  total  eligible  costs.  If  Hazard  Mitigation 
is  later  requested  and  warranted.  Federal 
funding  under  that  program  will  also  be 
limited  to  75  percent  of  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent     ' 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
.  Order  12148,  as  amended,  Alexander  S. 
Wells,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 
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I  do  hereby  detennine  the  District  of 
Columbia  to  have  been  affected 
adversely  by  this  declared  major 
disaster. 

The  District  of  Columbia  for  Individual 
Assistance,  including  direct  Federal 
Assistance  and  debris  removal  Category  A) 
and  emergency  protective  measures  (Category 
B),  including  direct  Federal  assistance  under 
the  Public  Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fimd  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
■  Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations;^ 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 
IFR  Doc.  03-24513  Filed  9-26-03;  8:45  am] 

WLUNG  CODE  KT^»-^a-P 


DEPARTMENT  OF  HOMELAND 
SECURITY     ^ 

Federal  Emergency  Management  ' 
Agency 

[FEMA-1481-OR] 

Florida;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Florida  (FEMA-1481-DR),  dated 
July  29,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz;  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Florida  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  29,  2003: 

Dixie  and  Taylor  Counties  for  emergency 
protective  measures  ^Category  B)  under  the 
Public  Assistance  program. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  4nd  drawing  funds:  83.537, 
Community  I^saster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  8P.540,  Disaster  Legal  Services 
Program;  83.5J41,  Disaster  Unemployment 
Assistance  (Dtl A);  83.556,  Fire  Management 
Assistance;  82 .558,  Individual  and 
Household  H(  using;  83.559,  Individual  and 
Household  Di  saster  Housing  Operations; 
83.560  Indivi(  lual  and  Household  Program — 
Other  Needs,  J3. 544,  Public  Assistance 
Grants;  83.541 ,  Hazeud  Mitigation  Grant 
Program.) 
Michael  D.  Bilown, 

Under  Secrete  ry.  Emergency  Preparedness 

and  Response  Department  of  Homeland 

Security. 

[FR  Doc.  03-2  4516  Filed  9-26-03;  8:45  am) 

BILLING  CODE  6f18-02-P 

I 

T : 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 


-JDR] 


[FEMA-1487 


Indiana;  Antendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Fed  eral  Emergency 
Managemen  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Secmrity. 

ACTION:  Noti  ce. 


SUMMARY: 

of  a  major  d 
Indiana 
September 
determinations 


Tl  lis 


notice  amends  the  notice 
saster  for  the  State  of 
(FE;^A-1487-DR),  dated 
2003,  and  related 


EFFECTIVE  Di  TE:  September  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  1  Management  Agency, 
Washington  DC  20472,  (202)  646-2705. 

SUPPLEMENT  KWf  INFORMATION:  Notice  is 
hereby  givei  i  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  15,  2003. 

(The  foUowin  i  Catalog  of  Federal  Domestic 
Assistance  N>  mbers  (CFDA)  are  to  be  used 
for  reporting  i  ind  drawing  funds:  83.537^ 
Community  I  isaster  Loans;  ba.SSG,  Cora 
Brown  Fund  'rogram;  83.539,  Crisis 
Counseling;  8  3.540,  Disaster  Legal  Services 
Program;  83.5  41,  Disaster  Unemployment 
Assistance  (D  JA);  83.556,  Fire  Management 
Assistance;  81  .558,  Individual  and 
Household  H  lusing;  83.559,  Individual  and 
Household  D  saster  Housing  Operations; 
83.560  Indivinual  and  Household  Program — 
Other  Needs,  33.544,  Public  Assistance  . 


Giants;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24510  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMEUVND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1487-DR] 

Indiana;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
1487-DR),  dated  September  5,  2003,  and 
related  determinations. 
EFFECTIVE  date:  September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  5,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Indiana,  resulting 
from  severe  storms,  tornadoes,  and  flooding 
on  August  26,  2003,  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  Indiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary'  for  Federal  disaster 
assistance  and  adminisfrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate  subject  to 
completion  of  Preliminary  Damage 
Assessments.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  and 
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Hazard  Mitigation  are  later  wairanted. 
Federal  funds  provided  under  these  programs 
will  also  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  imder  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a),  Priority  to 
Certain  Applications  for  Public  Facility  and 
Public  Housing  Assistance,  42  U.S.C.  5153, 
shall  be  for  a  period  not  to  exceed  six  months 
after  the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the  Under 
Secretary  for  Emergency  Preparedness  and 
Response,  Department  of  Homeland  Security, 
under  Executive  Order  12148,  as  amended, 
Thomas  J.  Costello,  of  FEMA  is  appointed  to 
act  as  the  Federal  Ck)ordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following  areas 
of  the  State  of  Indiana  to  liave  been  affected 
adversely  by  this  declared  major  disaster: 

Blackford,  Boone,  Clay,  Delaware,  Grant, 
Greene,  Hamilton,  Hancock,  Hendricks, 
Henry,  Jay,  Johnson,  Madison,  Marion, 
Monroe,  Montgomery,  Morgan,  Owen, 
Putnam,  Randolph,  and  Shelby  Counties  for 
Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coimseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response,  De  lartment  of  Homeland 
Security. 

[FR  Doc.  03-24523  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1487-DR] 

Indiana;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 


State  of  Indiana  (FEMA-1487-DR), 
dated  September  5,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division",  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATKM:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  5,  2003: 

All  counties  in  the  State  of  Indiana  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

(FR  Doc.  03-24524  Filed  9-26-03;  8:45  am] 
BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1492-OR] 

Maryland;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maryland 
(FEMA-1492-DR),  dated  September  19, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  September  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  19,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  arid  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maryland, 
resulting  from  Hurricane  Isabel  on  September 
18,  2003,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Maryland. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exi>enses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B),  under  the  Public 
Assistance  program  in  the  designated  areas, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Direct  Federal  Assistance  is 
authorized.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  the  Other 
Needs  Assistance  under  Section  408  of  the 
Stafford  Act  will  be  limited  to  75  percent  of 
the  total  eligible  costs.  If  Hazard  Mitigation 
is  later  requested  and  warranted,  Federal 
funding  under  that  program  will  also  be 
limited  to  75  percent  of  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  I>epartment 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  William 
Lokey,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maryland  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Individual  Assistance,  including  direct 
Federal  assistance,  is  authorized  for  the 
independent  City  of  Baltimore,  and  the 
coiuities  of  Allegany,  Anne  Arundel, 
Baltimore,  Calvert,  Caroline.  Carroll,  Cecil, 
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Charles,  Dorchester,  Frederick,  Garrett, 
Harford,  Howard.  Kent,  Montgomery,  Prince 
George's,  Queen  Anne's,  Somerset,  St. 
Mary's,  Talbot,  Washington,  Wicomico,  and 
Worcester. 

Debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B), 
including  direct  Federal  assistance  under  the 
Public  Assistance  program  for  the 
independent  City  of  Baltimore,  and  the 
counties  of  Allegany,  Anne  Arundel, 
Baltimore,  Calvert,  Caroline,  Carroll,  Cecil, 
Charles,  Dorchester,  Frederick,  Garrett, 
Harford,  Howard.  Kent,  Montgomery,  Prince 
George's,  Queen  Anne's,  Somerset,  St. 
Mary's,  Talbot,  Washington,  Wicomico,  and 
Worcester. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83,537, 
Conununity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response.  Department  of  Homeland 
Security. 

[FR  Doc.  03-24511  Filed  9-26-03;  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1492-DR] 

Maryland;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Maryland  (FEMA-1492-DR), 
dated  September  19,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Maryland  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 


affected  by  me  catastrophe  declared  a 
major  disast  jr  by  the  President  in  his 
declaration  <  )f  September  19,  2003: 

The  City  of  Baltimore  and  all  counties  in 
the  State  of  W  aryland  are  eligible  to  apply  for 
assistance  uni  ler  the  Hazard  Mitigation  Grant 
Program. 

(The  followin ;  Catalog  of  Federal  Domestic 
Assistance  Ni  mbers  (CFDA)  are  to  be  used 
for  reporting  ( nd  drawing  funds:  83.537, 
Community  E  isaster  Loans;  83.538,  Cora 
Brown  Fund  1  'rogram;  83.539,  Crisis 
Counseling;  8  3.540,  Disaster  Legal  Services 
Program;  83.5  il,  Disaster  Unemployment 
Assistance  (D  JA);  83.556,  Fire  Management 
Assistance;  8;  .558,  Individual  and 
Household  Hi  using;  83.559,  Individual  and 
Household  Di  saster  Housing  Operations; 
83.560  Indivii  lual  and  Household  Program — 
Other  Needs,  33.544,  Public  Assistance 
Grants;  83.54  ,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Biown 

Under  Secret(  ry, 
and  Response 
Security. 

[FR  Doc.  03- 

BILUNG  CODE 


,  Emergency  Preparedness 
Department  of  Homeland 


■:  4512  Filed  9-26-03;  8:45  am] 

6'18-02-P 


DEPARTME  4T  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1480- OR] 

Nebraska;  /  .mendment  No.  2  to  Notice 
of  a  Major  disaster  Declaration 

agency:  Federal  Emergency 
Managemeni  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  |of  Homeland  Security. 
ACTION:  Notice. 


Tiis 


21 


notice  amends  the  notice 
saster  declaration  for  the 
NebJ-aska  (FEMA-1480-DR), 
2003,  and  related 


SUMMARY 

of  a  major  d 
State  of 
dated  July 
determinations 

EFFECTIVE  DATE:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  RuizJ  Recovery  Division,  Federal 
Emergency  |^!anagement  Agency, 
Washington.  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Neb  -aska  is  hereby  amended  to 
ollowing  area  among  those 
ined  to  have  been  adversely 
affectedby  1  le  catastrophe  declared  a 
major  disast  sr  by  the  President  in  his 
)f  July  21,2003: 
Valley  Cou  ity  for  Public  Assistance. 

(The  followin  g  Catalog  of  Federal  Domestic 
Assistance  Ni  imbers  (CFDA)  are  to  be  used 
for  reporting ;  md  drawing  funds:  83.537, 
Community  I  isaster  Loans;  83.538,  Cora 


include  the 
areas  detern 


Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Pro-am;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Greuits;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24515  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1489-DR]     ■ 

New  Hampshire;  Ma]or  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Hampshire 
(FEMA-1489-DR),  dated  September  12, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  September  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  12,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Hampshire, 
resulting  from  severe  storms  and  flooding  on 
July  21,  2003,  through  August  18,  2003,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  New 
Hampshire. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  Me  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
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designated  areas,  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Other 
Needs  Assistance  under  Section  408  of  the 
Stafford  Act  is  later  requested  and  warranted. 
Federal  funding  under  that  program  will  also 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  James  N. 
Russo,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Hampshire  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Cheshire  and  Sullivan  Counties  for  Public 
Assistance. 

Cheshire  and  Sullivan  Counties  are 
eligible  to  apply  for  assistance  imder  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coimseling;  83.54U,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24526  Filed  9-26-03;  8:45  am] 

BIUING  CODE  871B-02-P 


Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1486-OR] 

New  York;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  York 
(FEMA-1486-DR),  dated  August  29, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  August  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  iff 
hereby  given  that,  in  a  letter  dated 
August  29,  2003,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  severe  storms,  Hooding,  and 
tornadoes  on  July  21,  2003,  through  August 
13,  2003,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  New  York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  hmds  provided 
under  the  Stafford  Act  for  PubUc  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  imder  Executive 
Order  12148,  as  amended,  Justo 
Hernandez,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 


been  affected  adversely  by  this  declared 
major  disaster: 

Allegany,  Cattaraugus,  Chemung, 
Columbia,  Delaware,  Fulton,  Greene, 
Livingston,  Montgomery,  Ontario, 
Rensselaer,  Schuyler,  Steuben,  and  Yates 
Counties  for  Individual  Assistance. 

Allegany,  Cattaraugus,  Chemung, 
Columbia,  Delaware,  Fultou,  Livingston, 
Montgomery,  Ontario,  Schuyler,  Steuben, 
and  Yates  Counties  for  Public  Assistance. 

All  coimties  within  the  State  of  New 
York  are  eligible  to  apply  for  assistance 
under  the  Hazard  Mitigation  Grant 
Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response.  Department  of  Homeland 
Security. 

[FR  Doc.  03-24521  Filed  9-26-03;  8:45  am] 

BOiJNG  CODE  Sn»-02-P 


DEPARTMENT  OF  HOMEUVND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1486-DR] 

New  York;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York  (FEMA-1486-DR), 
datedAugust  29,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATKM:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
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affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  29,  2003: 

Madison,  Sullivan,  and  Wyoming  Counties 
for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24522  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  671»-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1484-DR] 

Ohio;  Amendment  No.  5  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federed  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  (FEMA-1484-DR),  dated 
August  1,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  1 ,  2003: 

Richland  County  for  Individual  Assistance. 
Adanis  and  Vinton  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Communitv  Disaster  Loans;  83.538,  Cora 


811 

5.11 


>3. 


Brown  Fund 
Counseling; 
Program;  83 
Assistance  (DtTA) 
Assistance;  83,558 
Household  Ho  using; 
Household  Di!  aster 
83.560,  Indivitlual 
Other  Needs 
Grants;  83.54« , 
Program 

Michael  D.  Br  >wn, 

Under  Secreta  y, 

and  Response, 

Security. 

[FR  Doc.  03-2*520  Filed  9-26-03;  8:45  am] 

BILLING  CODE  61  1S-02-P 


I^rogram;  83.539,  Crisis 
540,  Disaster  Legal  Services 
Disaster  Unemployment 
83.556,  Fire  Management 
,  Individual  and 

83.559,  Individual  and 
Housing  Operations; 
and  Household  Program — 
.544,  Public  Assistance 
Hazard  Mitigation  Grant 


.  Emergency  Preparedness 
Department  of  Homeland 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emc  rgency  Management 
Agency 

[FEMA-1485-bR] 


Pennsylvan^ 
Notice  of  a 


Amendment  No.  1  to 
Major  Disaster  Declaration 


AGENCY: 

Management 
Preparednesi ; 
Department 
ACTION:  Notifce 


Fedpral  Emergency 

Agency,  Emergency 
and  Response  Directorate, 
)f  Homeland  Security. 


SUMMARY:  Tl  is  notice  amends  the  notice 
of  a  major  di  saster  for  the 
Commonwei  Jth  of  Pennsylvania 
(FEMA-148I  -DR),  dated  August  23, 
2003,  and  re  ated  determinations. 
EFFECTIVE  D/VTE:  September  12,  2003. 


FOR  FURTHER 
Magda  Ruiz, 


Emergencj'  Management  Agency, 


Washington, 


SUPPLEMENT!  RY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  12,  2003.  ' 


and 


5U, 


(The  followin; 
Assistance  Ni^bers 
for  reporting 
Community 
Brown  Fund 
Counseling: 
Program:  83 
Assistance  (DiJA) 
Assistance;  8S  .558 
Household  He  using 
Household  Disaster 
83.560  Indivi 
Other  Needs, 
Grants;  83.54J 
Program.) 
Michael  D.  Brbwn 


BILLING  CODE  6  '18-02-P 


INFORMATION  CONTACT: 

Recovery  Division,  Federal 


DC  20472,  (202)  646-2705. 


Catalog  of  Federal  Domestic 
(CFDA)  are  to  be  used 
drawing  funds:  83.537, 
Dtsaster  Loans;  83.538,  Cora 
I  rogram;  83.539,  Crisis 
.540,  Disaster  Legal  Services 
,  Disaster  Unemployment 
;  83.556,  Fire  Management 
Individual  and 
83.559,  Individual  and 
Housing  Operations; 
(  ual  and  Household  Program- 
13.544,  Public  Assistance 
.  Hazard  Mitigation  Grant 


Under  Secrettky, 
and  Response  . 
Security. 

[FR  Doc.  03-2J4507  Filed  9-26-03;  8:45  am] 


Emergency  Preparedness 
Department  of  Homeland 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1485-DR] 

Pennsylvania;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Secm-ity. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-1485-DR),  dated  August  23, 
2003,  and  related  determinations. 

EFFECTIVE  DATE:  September  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Pennsylvania  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  23,  2003: 

Clarion,  Lawrence,  Potter,  and  Tioga 
Counties  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24508  Filed  9-26-03;  8:45  am) 

BILLING  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1485-DR] 

Pennsylvania;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-1485-DR),  dated  August  23, 
2003,  and  related  determinations. 

EFFECTIVE  DATE:  September  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Conmionwealth  of  Pennsylvania  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  23,  2003: 

Lackawanna  County  for  Individual 
Assistance. 

Lackawanna,  Wayne,  and  Wyoming 
Counlies  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA];  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Nfichael  D.  Brown, 

Undersecretary.  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24509  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federai  Emergency  Management 
Agency 

[FEMA-1488-DR] 

'J 

Vermont;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Vermont 
(FEMA-1488-DR),  dated  September  12, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  September  12,  2003. 
FOR  FURTHER  INFORMATION^  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  12,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Vermont, 
resulting  from  severe  storms  and  flooding  on 
July  21,  2003,  through  August  18,  2003,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Vermont. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  auOiorized  to  provide  Public 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  ehgible 
costs.  If  Other  Needs  Assistance  under 
Section  408  of  the  Stafford  Act  is  later 
requested  and  warranted,  Federal  funding 
under  that  program  will  also  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Memagement 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 


Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  James  N.  ' 
Russo,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Vermont  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bennington,  Orange,  Windham,  and 
Windsor  Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Vermont  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Bro%vn, 

Under  Secretary.  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24525  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1491-DR] 

Virginia;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency  * 

Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Virginia  (FEMA-1491-DR),  dated 
September  18,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
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September  18,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Virginia,  resulting  from  Hurricane  Isabel  on 
September  18,^003,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
.  a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B),  under  the  Public 
Assistance  program  in  the  designated  areas, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Direct  Federal  assistance  is 
authorized.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance,  and  the  Other 
Needs  Assistance  under  Section  408  of  the 
Stafford  Act  will  be  limited  to  75  percent  of 
the  total  eligible  costs.  If  Hazard  Mitigation 
is  later  requested  and  warranted.  Federal 
funding  under  that  program  will  also  be 
limited  to  75  percent  of  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Louis  H. 
Botta,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Individual  Assistance,  including  direct 
Federal  assistance,  for:  The  independent 
cities  of  Norfolk,  Chesapeake,  Virginia  Beach, 
Portsmouth,  Suffolk,  Franklin,  Hampton, 
Poquoson,  Newport  News,  Alexandria, 
Williamsburg,  Hopewell  and  Emporia,  and 
the  counties  of  Greensville,  Southampton, 


toil 


Northampt 
Sussex,  Surr^ 
James  City, 
Middlesex, 
Westmorelai  d 

Debris  ren|oval 
emergency 
including 
Public 
independi 
Virginia 
Franklin, 
News 

and  Emporia , 
S£)uthampt< 
of  Wight, 
Charles  City 
Mathews, 


Accomack,  Isle  of  Wight, 
,  Prince  George,  Charles  City, 
Tfork,  Gloucester,  Mathews, 
Ijancaster,  Northumberland, 
and  Richmond. 
(Category  A)  and 
protective  measures  (Category  B), 
dif  ect  Federal  assistance  under  the 

e  program  for:  The 
entlcities  of  Norfolk,  Chesapeake, 
Beai  :h,  Portsmouth,  Suffolk, 
Ha  npton,  Poquoson,  Newport 
Alexandria,  Williamsburg,  Hopewell 
and  the  counties  of  Greensville, 
,  Northampton,  Accomack,  Isle 
Sussex,  Surry,  Prince  George, 

James  City,  York,  Gloucester, 
Middlesex,  Lancaster, 

Westmoreland,  and 


oil 


Northumberfend 
Richmond. 


(The  following  Catalog 

Assistance 

for  reportingjand 

Community 

Brown  Fund 

Counseling; 

Program;  83 

Assistance  (IJUA) 

Assistance; 

Household 

Household 

83.560  Individual 

Other  Needs, 

Grants;  83. 

Program.) 

Michael  D 


of  Federal  Domestic 
lumbers  (CFDA)  are  to  be  used 
drawing  funds:  83.537, 
}isaster  Loans;  83.538,  Cora 
Program;  83.539,  Crisis 
13.540,  Disaster  Legal  Services 
)41,  Disaster  Unemployment 
83.556,  Fire  Management 
558,  Individual  and 
I-  ousing;  83.559,  Individual  and 
E  isaster  Housing  Operations; 

and  Household  Program- 
83.544,  Public  Assistance 
Hazard  Mitigation  Grant 


13. 


.5^8 


•  Secret  ary, 


^tiwn,  >■ 

,  Emergency  Preparedness 
.  Department  of  Homeland 


Under  t 
and  Respons 
Security. 

[FR  Doc.  03-b4517  Filed  9-26-03;  8:45  am] 


BILUNG  CODE 


i718-02-P 


DEPARTMI  :NT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-149^DR] 


Virginia; 

a  Major  Di^ster 


Afiendment  No.  1  to  Notice  of 
Declaration. 


Managemei  it . 
Preparedr 
Department  i 


action:  No  ice 


AGENCY:  Feperal  Emergency 

Agency,  Emergency 
and  Response  Directorate, 
of  Homeland  Security. 


SUMMARY: "]  his  notice  amends  the  notice 
ojf  a  major  qisaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1491-DR),  dated  September  18,  2003, 
and  related  determinations. 
EFFECTIVE  OATE:  September  19,  2003. 

FOR  FURTH^  INFORMATION  CONTACT: 

Magda  Ruii,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washingtoi,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 


(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  imder  Executive 
Order  12148,  as  amended,  David 
Fukutomi,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

This  action  terminates  my 
appointment  of  Louis  H.  Botta  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown Pund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program — 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24518  Filed  9-26-03;  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1491-DR] 

Virginia;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1491-DR),  dated  September  18,  2003, 
aiid  related  determinations. 

EFFECTIVE  DATE:  September  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 


the  President  in  his  declaration  of 
September  18,  2003: 

The  Independent  Cities  of  Colonial 
Heights,  Danville,  Falls  Church,  Fairfax, 
Petersburg,  Richmond,  Staunton,  and 
Waynesboro,  and  the  counties  of  Arlington, 
Augusta,  Brunswick,  Caroline,  Chesterfield, 
Essex,  Fairfax,  Fluvanna,  Goochland, 
Henrico,  Mecklenburg,  Orange,  Page,  Prince 
William,  Rockbridge.  Spotsylvania,  and 
Stafford  for  Individual  Assistance,  including 
direct  Federal  assistance,  and  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B),  under  the  Public 
Assistance  program,  including  direct  Federal 
assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUAh  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-24519  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  671»-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

[Docket  No.  TSA-2001  -1 1 1 20  and  TS A- 
2002-11334] 

Notice  of  Resumption  of  the 
Septemt}er  11th  Security  Fee  and  the 
Aviation  Security  Infrastructure  Fee 
Following  Temporary  Suspension 

AGENCY:  Transportation  Security 
Administration  (TSA),  DHS. 
ACTION:  Notice. 
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SUMMARY:  This  notice  reminds  air 
carriers,  foreign  air  carriers,  and  the 
general  public  of  the  resumption  of  the 
imposition  of  the  Passenger  Civil 
Aviation  Security  Service  Fee,  also 
known  as  the  Septeniber  11th  Security 
Fee,  and  the  Aviation  Security 
Infrastructure  Fee.  Pursuant  to  a 
statutory  requirement,  TSA  temporarily 
suspended  these  fees  from  June  1,  2003, 
through  September  30,  2003.  The 
suspension  of  these  fees  ends 
automatically  at  the  end  of  the 
suspension  period,  September  30,  2003. 
DATES:  Imposition  of  the  September 
11th  Security  Fee  and  the  Aviation 


Security  Infrastructure  Fee  resumes  on 
October  1,2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  matters  contact:  Randall 
Fiertz,  Office  of  Revenue, 
Transportation  Security  Administration 
Headquarters,  West  Building,  Floor  5, 
.TSA-14,  601  South  12th  Street, 
Arlington,  VA  22202;  e-mail:  75^4- 
Fees@dhs.gov,  telephone:  571-227- 
2323.  For  legal  issues  and  other  matters 
contact:  Susan  Truax,  Office  of  the  Chief 
Counsel,  Transportation  Security 
Administration  Headquarters,  West 
Building,  Floor  8,  TSA-2,  601  South 
12th  Street,  Arlington,  VA  22202;  e- 
mail:  Susan.Truax@dhs.gov.  telephone: 
571-227-1996. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  44940  and  the 
Transportation  Security  Regulations  at 
49  CFR  parts  1510  and  1511, 
respectively,  air  carriers  and  foreign  air 
carriers  are  required  to  pay  to  TSA  fees 
known  as  the  September  11th  Security 
Fee  and  the  Aviation  Security 
Infrastructure  Fee  (ASIF). 

The  September  11th  Security  Fee  is  a 
fee  in  the  amount  of  $2.50  per 
enplanement  imposed  by  TSA  on 
passengers  of  domestic  and  foreign  air 
carriers  in  air  transportation,  foreign  air 
transportation,  and  intrastate  air 
transportation  originating  at  airports  in 
the  United  States.  This  fee  is  limited  to 
$2.50  per  enplanement  for  up  to  two 
enplanements  (or  up  to  $5)  per  one-way 
trip  or  four  enplanements  (or  up  to  $10) 
per  round  trip.  49  CFR  1510.5(a). 
Section  118  of  the  Aviation  and 
Transportation  Security  Act  (ATSA) 
(Pub.  L.  107-71;  November  19,  2001) 
authorized  TSA  to  impose  the 
September  11th  Security  Fee  to  help  pay 
TSA's  costs  of  providing  civil  aviation 
security  services.  Under  49  CFR 
1510.9(a)  and  (b).  direct  air  carriers  and 
foreign  air  carriers  must  collect  from 
each  passenger  a  September  11th 
Security  Fee  on  air  transportation  sold 
on  or  after  February  1,  2002. 

The  ASIF  is  a  fee  imposed  by  TSA  on 
air  carriers  and  foreign  air  carriers 
engaged  in  air  transportation,  foreign  air 
transportation,  and  intrastate  air 
transportation,  based  on  each  carrier's 
secxirity  costs  incurred  in  the  year  2000. 
Section  118  of  the  ATSA  authorized 
TSA  to  impose  the  ASIF,  to  the  extent 
that  the  September  11th  Security  Fee 
was  insufficient  to  pay  TSA's  costs  of 
providing  civil  aviation  security 
services.  Under  49  CFR  1511.5  and 
1511.7(b),  each  air  carrier  and  foreign 
air  carrier  engaged  in  air  transportation 
must  pay  to  TSA  the  ASIF  incurred  for 


each  month  by  the  last  calendar  day  of 
the  following  month.  For  months  up  to 
and  including  September  of  2004,  the 
payment  is  8.333  percent  of  the  total 
amount  of  the  air  carrier's  costs  of 
screening  passengers  and  property 
transported  by  passenger  aircraft  in  the 
United  States  during  calendar  year 
2000. 

On  April  16,  2003,  the  President 
signed  into  law  the  Emergency  Wartime 
Supplemental  Appropriations  Act, 
2003,  (Pub.  L.  108-11)  (Appropriations 
Act),  which  among  other  things, 
prohibits  the  Under  Secretary  for  Border 
and  Transportation  Security  (BTS)  of 
the  Department  of  Homeland  Security 
from  imposing  the  September  11th 
Secm-ity  Fee  and  the  ASIF  dming  the 
period  beginning  June  1.  2003,  and 
ending  September  30,  2003  (suspension 
period).  TSA,  which  is  an  agency  within 
the  Department  of  Homeland  Security 
and  operating  under  the  direction  of  the 
Under  Secretary  of  BTS,  is  the  agency 
charged  with  imposing  these  fees  by 
regulation.  Therefore,  in  order  to 
implement  the  Appropriations  Act,  TSA 
published  a  temporary  final  rule  on  May 
21,  2003  (68  FR  27747).  The  rule 
suspended  these  fees  for  the  suspension 
period  through  temporary  amendments 
to  49  CFR  parts  1510  and  1511. 

The  temporary  final  rule  expires 
automatically  at  the  end  of  the 
suspension  period.  TSA  is  publishing 
this  notice  to  remind  carriers  and  the 
general  public  of  the  expiration  of  the 
temporary  amendments  to  49  CFR  parts 
1510  and  1511  and  the  resumption  of 
both  fees  as  of  12  a.m..  Eastern  Daylight 
Time,  October  1,  2003.  On  that  date, 
September  11th  Securi^j'  Fees  will  be 
imposed  on  air  transportation  sold  after 
the  end  of  the  suspension  period,  in 
accordance  with  the  temporary  final 
rule,  49  CFR  parts  1510,  and  prior 
guidance  issued  by  TSA,  including  the 
interpretive  letter  of  January  25,  2002.' 
This  resiunption  o"f  the  September  11th 
Security  Fee  must  be  consistent  with 
definitions  and  guidance  provided  in  - 
the  temporary  rule  and  49  CFR 
1510.9(b).  Further,  the  ASIF  will  be 
imposed  in  accordance  with  49  CFR 
part  1511  on  affected  carriers,  with 
payments  for  October  2003  due  to  TSA 
no  later  than  November  30,  2003. 

a 

Issued  in  Arlington,  VA,  on  September  24.   . 
2003. 

James  M.  Loy, 

Administrator. 

[FR  Doc.  03-24617  Filed  9-24-03;  3:38  pm] 

nUJNC  CODE  4910-62-f> 


'  An  electronic  copy  of  the  letter  may  be  obtained 
online  by  viewing  Item  11  in  TSA's  regulaton' 
Docket  no.  11120  at  http://dms.dot.gov/search- 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-75]  ^ 

Notice  of  Submission  of  Proposed 
Infomwtion  Collection  to  OMB: 
Afflrmative  Fair  Housing  Mariceting 
Plan 

action:  Notice. 

SUMMARY:  The  pcoposed  infoimation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Developers  of  new  projects  describe 
their  intent  (marketing  efforts)  to  assure 
that  they  meet  the  Fair  Housing 
guidelines  in  how  the  project  is 
marketed  to  the  public. 
DATES:  Comments  Due  Date:  October  29, 
2003.  ^ 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
approval  mmiber  (2529-0013)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  Southwesi,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed . 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its.proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
^fected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 


informatioi  i  submission  including 
number  of  respondents,  frequency  of 
response,  ajid  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  jhe  Department. 

This  Notice  also  lists  the  following 
informatioa: 

Title  o/ aroposa/;  Affirmative  Fair 
Housing  M^keting  Plan. 

OMB  approval  number:  2529-0013. 

Form  nutnbers:  HUD-935.2. 

Descripti  on  of  the  need  for  the 
informatio.  i  and  its  proposed  use: 
Developers!  of  new  projects  describe 


their  inteni 


that  they  m  eet  the  Fair  Housing 
guidelines  n  how  the  project  is 
marketed  ti  i  the  public. 

Respond  mts:  Business  or  other  for- 
profit,  not-  br-profit  institutions. 

Frequent  y  of  submission:  On 
occasion,  a  [inually. 

Reportin  j  burden:  Number  of 
Responden  t  3,006;  Average  response  per 
respondent  1 ;  Total  annual  responses 
3,006;  Ave  age  burden  per  response  3 
hrs. 
'  Total  esAmated  burden  hours:  9,018. 

Status:  E  ^tension  of  a  currently 
approved  c  allection. 


Authority 

Reduction  /ip\. 
amended. 

Dated:  September  22,  2003 
Wayne  Eddips, 

Departwen 
Office  of  thelphiefli 
[FR  Doc.  03 
BILUNG  CODE 


Section  3507  of  the  Paperwork 
of  1995,  44  U.S.C.  35,  as 


U  i/  Reports  Management  Officer, 
information  Officer. 
24450  Filed  9-26-03;  8:45  am] 
4210-79-P 
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Secretary 
Housing, 
ACTION:  Nolice 


SUMMARY: 

collection 
will  be 
Management 
review,  as 
Reduction 
soliciting 
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(marketing  efforts)  to  assure 


DEPARTM  ENT  OF  HOUSING  AND 
URBAN  Dl  VELOPMENT 


FR-4817-N-16] 


Notice  of  (proposed  Information 
-Collection  For  Public  Comment- 
Resident  C  pportunities  and  Self- 
Sufficiencr  (ROSS)  Grant  Program 


Office 


of  the  Assistant 
Public  and  Indian 


PUD. 


he  proposed  information 
equirement  described  below 
sulinitted  to  the  Office  of 
and  Budget  (OMB)  for 
equired  by  the  Paperwork 
Act.  The  Department  is 
\  ublic  comments  on  the 


DATES:  Comments  Due  Date:  November 
28,2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.,  Room 
4249,  Washington,  DC  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

The  ROSS  forms  are  used  by  the 
Department  to  collect  information  from 
Public  Housing  Agencies  (PHAs), 
resident  associations  and  nonprofit 
organizations  as  part  of  the  ROSS  grant 
the  application  process. 

There  are  several  forms  used  by  the 
Department,  each  of  which  serve  a 
different  information  collection 
purpose.  The  title,  piirpose,  and 
estimated  time  it  will  take  applicants  to 
complete  each  form  is  described  in  the 
section  below. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Information 
Collection  for  the  ROSS  Grant  Program. 

OMB  Control  Number:  2577-0229. 

Description  of  the  need  for  the 
information  and  proposed  use:  In  order 
for  the  Department  to  ensure  that 
applicants  meet  particular  eligibility 
criteria  and  possess  the  capacity  to 
operate  federally-funded  activities,  the 
Department  relies  on  information 


provided  by  applicants  through  several 
forms. 

The  fonns  are  used  by  the  Department 
in  the  rating  and  ranking  process.  This 
process  is  conducted  to  evaluate 
applications  from  PHAs,  resident 
associations  and  nonprofit 
organizations.  The  forms  capture 
additional  information  from  applicants 
that  cannot  be  easily  conveyed  by  other 
segments  of  the  ROSS  application.  For 
example,  questions  that  require 
narrative  responses  would  not  easily 
convey  budget  information. 

Agency  form  numbers,  if  applicable: 

•  Form  HUD-52751,  "Fact  Sheet". 
This  form  asks  applicants  to  specify 
organization  type,  ROSS  grant  category 
to  which  they  are  applying,  total 
nimiber  of  housing  units  they  will  be 
serving,  and  in  the  case  of  resident 
organizations,  information  about  their 
board  and  elections  of  the  board. 
Estimated  reporting  time:  2  hours. 

•  Form  HUD-52752,  "Certification  of 
Consistency  with  the  Indian  Housing 
Plan".  This  form  asks  Native  American 
tribes  to  certify  that  the  activities  they 
propose  are  consistent  with  their  tribe's 
HUD-approved  housing  plan.  Estimated 
reporting  time:  15  minutes. 

•  Form  HUD-52753,  "Certification  of 
Election  of  Resident  Board".  This  form 
asks  applicants  that  are  resident 
associations  to  certify  that  their  board 
was  duly  elected.  Estimated  reporting 
time:  one  hour. 

•  Form  HUD-52754.  "List  of  Resident 
Associations  Participating".  This  form 
asks  applicants  that  are  nonprofit 
organizations  to  list  the  resident 
associations  they  will  be  working  with. 
Estimated  reporting  time:  fifteen 
minutes. 

•  Form  HUD-52755,  "Sample 
Contract  Administrator  Partnership 
Agreement".  This  form  provides  a 
sample  agreement  for  those  applicants 
that  are  required  to  have  Contract 
Administrators  in  place.  Estimated 
reporting  time:  three  hours. 

•  Form  HUD-52756,  "Chart  A: 
Program  Staffing".  This  form  asks 
applicants  to  list  key  program  staff, 
including  contractor  staff,  role  in  the 
grant,  percent  of  time  they  will  spend 
working  on  grant-funded  activities  and 
cost  to  Qie  grant.  Estimated  reporting 
time:  two  hours. 

•  Form  HUD-52757,  "Chart  B: 
Applicant/ Administrator  Track 
Record".  This  form  asks  applicants  that 
are  nonprofit  organizations  to  list  the 
resident  associations  they  will  be 
working  with.  Estimated  reporting  time: 
fifteen  minutes. 

•  Form  HUD-52758,  "Suggested 
Performance  Measures  for  the  Resident 
Opportimity  and  Self  Sufficiency 
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Program".  This  form  provides  suggested 
performance  measures  for  applicants  to 
use  in  their  proposals.  Estimated 
reporting  time^not  applicable. 

•  Form  HUD-52  759,  "Applicant 
Checklist  and  Submission  Format  for 
ROSS-Resident  Services  Delivery 
Models-Family".  This  form  provides  a 
checklist  to  assist  applicants — ensure 
that  they  have  submitted  all  required 
forms  and  documentation.  Estimated 
reporting  time:  Fifteen  minutes. 

•  Form  HUD-52  760,  "Applicant 
Checklist  and  Submission  Format  for 
ROSS-Resident  Services  Delivery 
Models — ^Elderly/Persons  with 
Disabilities".  This  form  provides  a 
checklist  to  assist  applicants  ensxire  that 
they  have  submitted  all  required  forms 
and  documentation.  Estimated  reporting 
time:  Fifteen  minutes. 

•  Form  HUD-52761.  "Applicant 
Checklist  and  Submission  Format  for 
ROSS-Homeownership  Supportive 
Services".  This  form  provides  a 
checklist  to  assist  applicants  ensure  that 
they  have  submitted  all  required  forms 
and  documentation.  Estimated  reporting 
time:  Fifteen  minutes. 

•  Form  HUD-52762,  "Applicant 
Checklist  and  Submission  Format  for 
ROSS-Neighborhood  Networks".  This 
form  provides  a  checklist  to  assist 
applicants  ensure  that  they  have 
submitted  all  required  forms  and 
documentation.  Estimated  time  to 
complete:  Fifteen  minutes. 

•  Form  HUD-52763,  "SAMPLE 
ROSS-RSDM  Family  Work  Plan".  This 
form  provides  applicants  with  a  sample 
format  to  use  to  submit  their  proposed 
work  plan.  The  sample  work  plan  is 
broken  down  to  include  goals,  activities, 
tasks,  target  dates,  performance 
measures  and  deliverables.  Estimated 
time  to  complete:  Four  hours. 

•  Form  HUD-52764,  "SAMPLE 
ROSS-RSDM  Elderly/Persons  with 
Disabilities  Work  Plan".  This  form 
provides  applicants  with  a  sample 
format  to  use  to  submit  their  proposed 
work  plan.  The  sample  work  plan  is 
broken  down  to  include  goals,  activities, 
tasks,  target  dates,  performance 
measures  and  deliverables.  Estimated 
time  to  complete:  four  hours. 

•  Form  HUD-52765,  "SAMPLE 
ROSS — Homeownership  Supportive 
Services  Work  Plan".  This  form 
provides  applicants  with  a  sample 
format  to  use  to  submit  their  proposed 
work  plan.  The  sample  work  plan  is 
broken  down  to  include  goals,  activities, 
tasks,  target  dates,  performance 
measures  and  deliverables.  Estimated 
time  to  complete:  four  hours. 

•  Form  HUD-52766,  "SAMPLE 
ROSS — Neighborhood  Networks 
Business  Plan".  This  form  provides 


applicants  with  a  sample  fonnat  to  use 
to  submit  their  proposed  business  plan. 
The  sample  business  plan  asks 
applicants  to  think  about  their  goals,  ' 
target  populations,  resources  and  how  to 
become  sustainable  once  grant  funding 
expires.  Estimated  time  to  complete:  six 
hours. 

•  Form  HUD-52767,'Family  Self- 
Sufficiency  Funding  Request  Form". 
This  is  a  new  form  whidi  asks  renewal 
applicants  to  the  FSS  program  to 
provide  information  about  their  past 
program  including  information  about 
their  participants,  program  successes, 
and  their  reporting  to  HUD.  The  form 
asks  applicants  who  are  applying  to  the 
FSS  program  for  the  first  time,  how 
many  positions  they  are  applying  for 
and  information  about  potential 
participants.  Estimated  time  to 
complete:  two  hours. 

Members  of  affected  public:  Local, 
State,  or  Tribal  Governments,  Resident 
Associations,  Not-for-profit  Institutions. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

For  ROSS-RSDM  Family:  850 
respondents,  one  response  per  year;  12.5 
hours  per  response;  10,625  total  burden 
hours. 

For  ROSS-RSDM  Elderly:  850 
respondents,  one  response  per  year;  12.5 
hoiurs  per  response;  10,625  total  burden 
hours. 

For  ROSS — Homeownership 
Supportive  Services:  850  respondents, 
one  response  per  year;  12.5  hours  per 
response;  10,625  total  burden  hours. 

For  ROSS— Neighborhood  Networks: 
850  respondents,  one  response  per  year; 
14.5  hours  per  response;  12,325  total 
burden  hovus. 

For  ROSS— Family  Self-Sufficiency: , 
850  respondents,  one  response  per  year; 
2  hours  per  response;  1,700  total  burden 
hours. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currenUy 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  September  22,  2603. 

Michael  Liu, 

Assistant  Secretary  for  Pubtic  and  Indian 
Housing. 

(FR  Doc.  03-24451  Filed  9-26-03:  8:45  am) 

BILLING  CODE  4210-33-P 


55988 


Federal  Register / Vol.  68,  Ng(.  188 /Monday,  September  29,  2003 /Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FB  4665  H  12] 

Conference  Call  for  ttie  Manufactured 
Housing  Consensus  Committee 

AGENCY:  Office  of  the  Assistant     ' 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  upcoming  meeting  via 
conference  call. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  an 
upcoming  meeting  of  the  Manufactxired 
Housing  Consensus  Committee  (the 
Committee)  to  be  held  via  telephone 
conference.  This  meeting  is  open  to  the 
general  public. 

DATES:  The  conference  call  will  be  held 
on  Wednesday,  October  8,  2003,  from  10 
a.m.  to  12  noon. 

ADDRESSES:  Information  concerning  the 
conference  call  can  be  obtained  from  the 
Department's-Consensus  Committee 
Administering  Organization,  the 
National  Fire  Protection  Association 
(NFPA).  Interested  parties  can  log  onto 
NFPA's  website  for  instructions  on  how 
to  participate  and  for  contact 
information  for  the  conference  call: 
http://www.nfpa.org/ECommittee/ 
HUDManufacturedHousing/ 
hudmanufacturedhousing.asp. 
Alternately  you  may  contact  Jill 
McGovem  of  NFPA  by  phone  at  (617) 
984-7404  (this  is  not  a  toll-free  number) 
for  conference  call  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Matchneer  III, 
Administrator,  Office  of  Manufactured 
Housing  Programs,  Office  of  the  Deputy 
Assistant  Secretary  for  Regulatory 
Affairs  and  Manufactured  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washmgton,  DC  20410,  telephone  (202) 
708-6409  (this  is  not  a  toll-free 
himiber).  Persons  who  have  difficulty 
hearing  or  speaking  may  access  this  > 
nimiber  via  TTY  by  calling  Ae  toll-free 
Federal  Infonnation  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  provided  in  accordance 
with  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  41  CFR  102-3.150.  The 
Manufactured  Housing  Consensus 
Committee  was  established  under 
Section  604(a)(3)  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974,  42 
U.S.C.  4503(a)(3).  The  Consensus 
Committee  is  charged  with  providing 
recommendations  to  the  Secretary  to 
adopt,  revise,  and  interpret 


manufactured  housing  construction  and 
safety  standards  and  procedural  and 
enforcemei^  regulations,  and  with 
developingjproposed  model  installation 
standards,  "f  he  pvupose  of  this 
conference  tall  is  to  discuss  the 
Consensus  i  Committee's  review  and 
recommenc  ations  to  the  Secretary  on 
the  draft  Pr  jposed  Installation 
Standards. 


Tentative  A  genda 

A.  Roll  Call 

B.  Continued 
Proposed 

C.  Adjourn]  aent 

Dated:  Sep  ember 
John  C.  Weic  Iter, 

Assistant  Sec  retaryfc 
Housing  Con  ihissioner. 
[FR  Doc.  03-  24449 
BILLING  CODE    1210-27-P 


Discussion  of  draft 
Installation  Standards 

17,  2003.    ^ 

'or  Housing-Federal 
ner. 
Filed  9-26-03;  8:45  am] 


DEPARTMfNT  OF  THE  INTERIOR 

Fish  and  VlAldlife  Service 

Endangered  Species  Recovery  Permit 
Applications 

AGENCY:  Fi^  and  Wildlife  Service, 

Interior. 

ACTION:  Noftce  of  receipt  of  permit 

application  > 


SUMMARY:  1  he  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  ;ertain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  af  the  Endangered  Species 
Act  (16  U.S  C.  1531  et  seq.)  The  U.S. 
Fish  and  Wildlife  Service  ("we")  solicit 
review  and  comment  from  local,  State, 
and  Federa  agencies,  and  the  public  on 
the  following  perrtiit  requests. 
DATES:  Con  ments  on  these  permit 
application  i  must  be  received  on  or 
before  Octo  ber  29,  2003  to  receive  our 
considerati  in. 

ADDRESSES;  Written  data  or  comments 
should  be  s  abmitted  to  the  Chief, 
Endangerec  Species,  Ecological 
Services,  U  S.  Fish  and  Wildlife  Service, 
911  NE.  m  h  Avenue,  Portland,  Oregon 
97232-418    (fax:  503-231-6243).  Please 
refer  to  the  respective  permit  number  for 
each  applic  ation  when  submitting 
comments.  All  comments  received, 
including  dames  and  addresses,  will 
become  par  t  of  the  official 
administral  ive  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHSt  INFORMATION  CONTACT: 
Docmnenta  and  other  information 
submitted  ^ith  these  applications  are 
available  fc  r  review,  subject  to  the 
re(JuiremeE  ts  of  the  Privacy  Act  and 


Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

SUPPLEMENTARY  INFORMATION: 

Permit  No.  TE-073204 

Applicant:  Ronald  Spier,  San 
Bernardino,  California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino , 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  the  range  of  the 
species  in  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-073416 

Applicant:  Siskiyou  National  Forest, 
Grants  Pass,  Oregon. 

^  The  applicant  requests  a  permit  to 
remove/reduce  to  possession  (collect 
seeds)  the  Arabis  macdonaldiana 
(McDonald's  rock-cress)  in  Josephine . 
County,  Oregon,  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-062907 

Applicant:  Andrew  McGinn  Forde, 

Agoura  Hills,  California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  locate  and 
monitor  nests)  the  southwestern  willow 
flycatcher  [Empidonax  trailii  extimus) 
in  conjunction  with  surveys  throughout 
the  range  of  the  species  in  California  for 
the  purpose  of  eiihancing  its  survival. 

Permit  No.  TE-074187 

Applicant:  Stacey  Ostermaim,  Davis, 
California. 

The  applicant  requests  a  permit  to 
take  (harass)  the  peninsular  bighorn 
sheep  (Ovis  canadensis  nelsoni)  in 
conjunction  with  research  in  San  Diego 
Coimty,  California,  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-074658 

Applicant:  Julia  Dumars,  Sacramento, 

California. 

The  applicant  requests  a  ptrmit  to 
take  (harass  by  survey)  the  Conservancy 
fairy  shrimp  [Branchinecta  conservatio), 
the  longhom  fairy  shrimp  {Branchinecta 
longiantenna],  the  Riverside  fairy 
shrimp  (Streptocephalus  wootonij,  the 
San  Diego  fairy  shrimp  [Branchinecta 
sandiegonensis),  and  the  vernal  pool 
tadpole  shrimp  [Lepidunis  packardi)  in 
conjunction  with  surveys  throughout 
the  ranige  of  each  species  in  California 


for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-074601 

Applicant:  Jessica  Delich,  Gold  River, 

California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Conservancy 
fairy  shrimp  (Branchinecta  conservatio), 
the  longhom  fairy  shrimp  (Branchinecta 
longiantenna),  the  Riverside  fairy 
shrimp  (Streptocephalus  wootoni),  the 
San  Diego  fairy  shrimp  (Branchinecta 
sandiegonensis),  and  the  vernal  pool 
tadpole  shrimp  (Lepidurus  packardi)  in 
conjunction  with  surveys  throughout 
the  range  of  each  species  in  California 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-053379 

Applicant:  Christine  Tischer,  Orange, 
California. 

The  permittee  requests  an  amendment 
to  take  {harass  by  survey)  the 
Conservancy  fairy  shrimp  [Branchinecta 
conservatio),  the  longhom  fairy  shrimp 
[Branchinecta  longiantenna),  the 
Riverside  fairy  shrimp  (Streptocephalus 
wootoni),  the  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis),  and  the 
vernal  pool  tadpole  shrimp  [Lepidurus 
packardi)  in  conjunction  with  surveys 
throughout  the  range  of  each  species  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-074955 

Applicant:  Susan  Scatolini,  San  Diego, 

California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Conservancy 
fairy  shrimp  [Branchinecta  conservatio), 
the  longhom  fairy  shrimp  [Branchinecta 
longiantenna),  the  Riverside  fairy 
shrimp  [Streptocephalus  wootoni),  the 
San  Diego  fairy  shrimp  [Branchinecta 
sandiegonensis),  and  the  vernal  pool 
tadpole  shrimp  (Lepidurus  packardi)  in 
conjimction  with  surveys  throughout 
the  range  of  each  species  in  California 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-068799 

Applicant:  Mikael  Romich,  San 

Bemardino,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  San 
Bemardino  kangaroo  rat  [Dipodomys 
merriami  parvus)  in  conjimction  with 
demographic  studies  in  San  Bemardino, 
Riverside,  Los  Angeles,  Orange,  and  San 
Diego  Coimties,  California,  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-050122 

Applicant:  Califomia  Department  of 
Fish  and  Game,  Bishop,  Califomia. 
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The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  captiu-e, 
handle,  radio  collar,  and  release)  the 
peninsular  bighorn  sheep  [Ovis 
canadensis  nelsonii)  in  conjunction 
with  demographic  and  life  history 
studies  in  Riverside  and  San  Diego 
Counties,  Califomia,  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-075112 

Applicant:  Gregory  Chatman,  Rialto, 
Califomia. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  the  range  of  the 
species  in  Califomia  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-07514S 

Applicant:  David  Elliott,  La  Habra, 
Califomia. 

The  applicant  requests  a  permit  to 
take  (siuvey,  mark,  PIT-tag,  recapture, 
and  release)  the  mountain  yellow-legged 
frog  [Bona  muscosa)  in  conjunction 
with  svuveys  in  Los  Angeles  and  San 
Bemardino  Counties,  Califomia,  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-702631 

Applicant:  Regional  Director,  Region  1, 
U.S.  Fish  and  Wildlife  Service, 
Portland,  Oregon. 

The  permittee  requests  an  amendment 
to  remove/reduce  to  possession 
Polygonum  hickmanii  (Scotts  Valley 
polygoniun)  in  conjimction  with 
recovery  efforts  throughout  the  range  of 
the  species  for  the  purpose  of  enhancing 
its  propagation  and  survival. 

We  solicit  public  review  and 
comment  on  each  of  these  recovery 
permit  applications. 

Dated:  September  4,  2003. 
David  J.  Wesley, 

Acting  Regional  Director,  Region  1.  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  03-24479  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 


endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,^  comments  or 
requests  must  be  received  by  October 
29. 2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-076969 

Applicant:  Thomas  J.  Greek,  Corona  CA, 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-077020 

Applicant:  Barbara  H.  Watson,  East  New 

Market,  MD, 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Endangered  Marine  Mammals  and 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  manmials.  The  application(s)  ' 
was/were  submitted  to  satisfy 
requirements  of  the  Endangered  Species 
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Act  of  1973.  as  amended  (16  U.S.C. 
1531,  et  seq.)  and/or  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  regulations  governing  endangered 
species  (50  CFR  Part  1 7)  and/or  marine 
mammals  (50  CFR  Part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-075014  ' 

Applicant:  Norman  L.  Delan,  JR., 

Fleetwood,  PA, 

The  .applicant  requested  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Viscount  Melville 
Sound  polar  bear  population  in  Canada 
for  personal  use  on  August  18,  2003,  (68 
FR  49511).  Subsequent  to  this 
publication,  the  Service  determined  that 
the  polar  bear  was  actually  sport  hunted 
from  the  Northern  Beaufort  Sea  polar 
bear  population.  Therefore,  we  are 
republishing  the  request  with  the 
correct  population. 

PRT-072002 

Applicant:  Michael  VahdeMaele, 
Mattawan,  MI, 


o|aj 


The  applicant  requested  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Viscount  Melville 
Sound  polai  bear  population  in  Canada 
for  persona^  use  on  June  5,  2003  (68  FR 
33734).  Subsequent  to  this  publication, 
the  Service  determined  that  the  polar 
bear  was  ac  ually  sport  hunted  from  the 
Southern  B<  laufort  Sea  polar  bear 
population.  Therefore,  we  are 
republishin ;  the  request  with  the 
correct  pop  ilation. 

PRT-0738li) 

Applicant:  yirgil  R.  Graber,  Orrville, 
OH. 


b«  ar  ] 


us; 


The  appl 
import  a  po 
sport  hunt©  1 
Sea  polar 
personal 
51588) 
the  Service 
bear  was  a^ 
Viscount 
population 
Therefore, 
request  wit  i 


J  :ant  requested  a  permit  to 
ar  bear  {Ursus  maritimus) 
from  the  Northern  Beaufort 
population  in  Canada  fof 
on  August  27,  2003  (68  FR 
Sub  sequent  to  this  publication, 
determined  that  the  polar 
c  ually  sport  hunted  from  the 
M  jllville  polar  bear 
jrior  to  April  30,  1994. 
are  republishing  the 
the  correct  population. 


\fe 


Dated:  Sep 
Charles  S.  Himilton 

Senior  Permi 
Division  ofM  magemen 
[FR  Doc.  03 


Biologist,  Branch  of  Permits, 

t  Authority. 
•4444  Filed  9-26-03;  8:45  am] 


BILLING  CODE  '  310-5S-P 


I  lARiNE  Mammals 


ember  12,  2003. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

issuance  of  Pennits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits  for 
marine  mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 


Permit  No. 


Applicant 


Receipt  of  application  Federal  Register  notice 


Permit  issuance 
date 


072605  I  Charles  C.  Adams,  Jr 

073841   j  Ryan  C.  Hoerauf 


68FR40291;  July7.  2003  .. 
68FR41167;  July  10,  2003 


Sept.  11,2003. 
Sept  11,2003. 


Dated:  September  12.  2003. 

Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branch  of  Permits. 
Division  of  Management  Authority. 

[FR  Doc.  03-24445  Filed  9-26-03;  8.45  am] 

BILLING  CODE  4310-5S-P 


DEPARTIMENT  OF  THE  NTERIOR 
Bureau  of  Land  Management  - 

[WY-920-1320-EL,  WYW1 58843] 

Coal  Lease  Exploration  License,  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  7^Iotice  of  invhation  for  coal 

exploration  license. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  section  4  of  the  Federal 


Coal  Leasin  5 

90  Stat. 

the  regulati  )ns 

3410,  all  interested 

invited  to 

Coal  Comp 

basis  in  its 

of  coal  dep 

States  of  Aiherica 

described 

Converse 


pirti 


liinds 


71 


T.  40N.,R 

Sec.  3:  Loll 

Sec.  4:  Lot ; 

Sec.  5:  Lot ; 

Sec.  8:  Lot  I 

Sec.  9:  Lot 

Sec.  10: 
T.  41  N.,  R 

Sec.  28: 

Sec.  29: 

Sec.  32: 

Sec.  33: 


Amendments  Act  of  1976, 
,30  U.S.A.  201(b),  and  to 
adopted  at  43  CFR  part 
parties  are  hereby 
icipate  with  Antelope 
i  ny  on  a  pro  rata  cost  sharing 
jrogram  for  the  exploration 
sits  owned  by  the  United 
in  the  following- 
in  Campbell  and  ^ 

Cbunties,  Wyoming: 

W.,  6th  P.M.,  Wyoming 

15-18; 

5-20; 

5-7,  10-15,  17-20; 

2^; 

1.2,4,5,7.8; 

3-6; 

W.,  6th  P.M.,  Wyoming 

1,2,5-16; 

5-16; 

1-4.6-11,13-16; 

1-16.   , 


Lcls 

n 

Lets 
Lets 
Lets 
Lets 


Containing  3,859.82  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  data  to  assess  coal  quality. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  (serialized  under 
number  WYWl 58843)  are  available  for 
review  during  normal  business  hours  in 
the  following  offices:  Bureau  of  Land 
Management,  Wyoming  State  Office, 
5353  Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne,  WY  82003;  and.  Bureau  of 
Land  Management,  Casper  Field 
Office, 2987  Prospector  Drive,  Casper, 
WY  82604. 
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SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
"The  News-Record"  of  Gillette,  WY,  and 
"The  Douglas  Budget"  of  Douglas,  WY, 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  September 
29,  2003,  and  in  the  Federal  Register. 
Any  party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
Memagement  and  Antelope  Coal 
Company  no  later  than  October  29, 
2003.  The  written  notice  should  be  sent 
to  the  following  addresses:  Antelope 
Coal  Company,  Attn:  Patrick  Baumann, 
P.O.  Box  3008,  Gillette,  WY  82717,  and 
the  Biu-eau  of  Land  Management, 
Wyoming  State  Office,  Branch  of  Solid 
Minerals,  Attn:  Mavis  Love,  P.O.  Box 
1828,  Cheyenne,  WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  August  13,  2003. 

Phillip  C.  Perlewitz, 

Acting  Deputy  State  Director,  Minerals  and 
Lands. 

[FR  Doc.  03-23449  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  431&-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR118-6333-DT,  HAG03-0218] 

Notice  of  Availability  of  the  Record  of 
Decision  for  the  Approved 
Amendments  to  the  Medford  Resource 
Management  Plan  for  the  Kelsey 
Whisky  Landscape  Management 
Planning  Area 

AGENCY:  Glendale  Resource  Area, 

Medford  District,  Bureau  of  Land 

Management. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  National  Environmental 
Policy  Act,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  approved  Amendment 
to  the  Medford  Resom-ce  Management 
Plan  (RMPA)  for  the  Kelsey  Whisky 
Landscape  pleuining  area. 

The  Medford  District  Manager  and 
Glendale  Resource  Area  Field  Manager 
will  subsequently  be  proposing 
decisions  to  implement  specified 
wildlife  habitat  enhancement,  fuels 
treatments,  forest  density  management, 
conmiercial  timber  harvests  and  road 
construction  projects  identified  in 
Alternative  1  of  the  Final  Environmental 
Impact  Statement  (EIS) 
DATES:  The  approved  Medford  RMP 
amendment  decisions  are  effective 


inunediately.  Subsequent  project  or 
RMP  implementation  actions,  such  as 
timber  sales,  will  occvir  over  the  next 
five-seven  years  and  be  announced 
locally  and  provide  for  additional 
public  reviews.  These  projects  are 
described  in  the  preferred  alternative  of 
the  FEIS  and  will  be  subject  to  15-day 
protest  periods  as  provided  by  43  CFR 
5003.  Those  decisions  will  be 
aimounced  to  the  public  through  the 
publication  of  timber  sale  notices  or  - 
their  equivalent  in  The  Grants  Pass 
Daily  Courier  and  Umpqua  Free  Press 
newspapers,  as  well  as  posted  on  the 
Medford  District  Web  site  at  http:// 
www.or.blm.gov/Medford  under 
"Plaiming  Docmnents". 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  L.  Boody,  Field  Manager, 
Glendale  Resource  Area,  Bureau  of  Land 
Management,  3040  Biddle  Road, 
Medford,  OR  97504,  and  541-618-2279. 
SUPPLEMENTARY  INFORMATION:  The 
analysis  area  encompasses 
approximately  104,000  acres  of  public 
land  managed  by  the  Glendale  Resource 
Area,  Medford  District,  BLM,  located  in 
Josephine,  Douglas  and  Curry  counties 
in  southwestern  Oregon.  The  analysis 
document  was  prepared  in  conformance 
with  Section  202  of  the  Federal  Land 
Policy  and  Management  Act  and 
associated  BLM  planning  regulations  at 
43  CFR  1610.5-5  and  National 
Environmental  Policy  Act,  the 
Endangered  Species  Act  and  other 
applicable  laws,  regulations  and 
policies. 

The  BLM  Oregon  State  Director's 
decision  amends  the  Medford  District 
Resource  Management  Plan  by  adding 
off-highway  vehicle  (OHV)  restrictions 
to  the  transportation  plan  for  a  total 
reduction  of  16.6  miles  through  road 
decommissioning  and  road  closures 
with  gates  and  barricades.  In  addition, 
21.2  miles  of  existing  roads  would  be 
improved  or  reconstructed  and  1.5  miles 
of  temporary  roads  authorized  to 
facilitate  transportation  and 
management  for  other  actions  in  the 
area.  The  State  Director  also  determined 
that  there  was  no  immediate  need  to 
designate  any  special  management 
areas,  and  authority  or  need  to  re- 
inventory  for  areas  with  wilderness 
characteristics. 

Single  copies  of  the  draft  and  final 
environmental  impact  statements  and 
the  approved  Medford  RMP  amendment 
document  are  available  at  the  Medford 
District  Office.  Single  copies  will  also  be 
available  for  inspection  during  normal 
working  hoiu-s  at  the  Oregon  State 
Office,  PubHc  Room,  333  SW  1st 
Avenue,  Portland,  Oregon,  97204.  the 
document  may  also  be  reviewed  on  the 


BLM  Web  site  at  http://www.or.blm.gov/ 
Medford  imder  "Planning  Documents". 

The  road  closure  or  transportation 
plan  decisions  amending  the  Medford 
District  Resource  Management  Plan  are 
effective  immediately.  Public 
participation  has  occurred  throughout 
the  planning  process.  A  Notice  of  Intent 
was  published  in  the  Federal  Register 
on  June  7, 1999  and  the  Draft  EIS  Notice 
of  Availability  was  published  in  the 
Federal  Register  on  April  12,  2002. 
Public  comments  were  solicited  during 
scoping  and  through  a  90  day  comment 
period  for  the  Draft  EIS.  The  comments 
were  analyzed  and  utilized  where 
applicable  to  clarify  and  strengthen  the 
Final  EIS.  A  Final  EIS  was  published 
March  21,  2003  and  was  available  to  the 
public  for  30  days.  Two  protests  on  the 
planning  component  of  the  Final  EIS 
were  resolved.  There  were  no  fonnal 
findings  of  inconsistencies  with 
officially  approved  or  adopted  natural 
resource  related  plans,  programs  or 
policies  by  the  Governor  of  Oregon,  per 
43  CFR  1610.3-2(e). 

Authorityr  Federal  Land  Policy  and 
Management  Act  (FLPMA)  andihe  National 
Environmental  Policy  Act  (NEPA). 

Dated:  July  2,  2003. 
Lynda  L.  Boody, 

Field  Manager  Glendale  Resource  Area, 
Medford  District  Office. 
IFR  Doc.  03-24506  Filsd  9-26-03;  8:45  am] 
BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-050-5853-eU] 

Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Las  Vegas  Valley  Disposal  Area  as 
Expanded  by  the  Clark  County 
Conservation  of  Public  Land  and 
Natural  Resources  Act  of  2002,  Pub.  L 
107-282,  November  6, 2002.  as  Well  as 
Other  Designated  Disposal  Areas 
Within  the  Las  Vegas  Valley 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  land  disposal  and  other  land  use 
authorizations  in  the  Las  Vegas  Valley. 

SUMMARY:  This  dociunent  provides 
notice  that  the  BLM  intends  to  prepare 
a  comprehensive  EIS  with  the  specific 
purpose  to  authorize  transfer  of  title 
disposal  actions  or  uses  of  public  land 
in  the  Las  Vegas  Valley.  The  project  area 
consists  of  all  lands  currentiy  identified 
for  disposal  within  the  Las  Vegas 
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Valley,  including  the  Las  Vegas  Valley 
disposal  area,  the  Valley  West  Disposal 
area  and  other  legislatively  authorized 
disposal  areas.  This  does  not  preclude 
other  authorized  uses  of  public  lands 
such  as  application  for  Rights-of-Way, 
Leases  and  Recreation  and  Public 
Purpose  uses  located  in  Clark  County, 
Nevada,  Hydrographic  Basin  212.  The 
EIS  will  fulfill  the  needs  and  obligations 
set  forth  by  the  National  Environmental 
Policy  Act  (NEPA),  the  Federal  Land 
Policy  and  Management  Act  (FLPMA), 
and  BLM  management  policies. 
Completion  of  this  EIS  effort  will  ensure 
the  intent  of  Coi^ress  as  portrayed  in 
the  Southern  Nevada  Public  Lands 
Management  Act  is  met  by  providing 
land  for  organized  local  community 
development.  The  BLM  will  work 
collaboratively  with  all  the  interested 
public.  The  public  scoping  process  will 
help  identify  issues  and  concerns  based 
on  potential  build-out  of  the  Las  Vegas 
Valley  as  well  as  other  potential  uses  of 
lands  within  Hydrographic  Basin  212. 
This  is  critical  as  Basin  212  is  currently 
classified  as  a  serious  non-attainment 
area  for  Particulate  Matter  10  microns  or 
less  in  size  (PMIO)  and  Carbon 
Monoxide  (CO). 

DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  and 
concerns  on  issues  can  be  submitted  in 
writing  to  the  address  listed  below  and 
will  be  accepted  throughout  the  30-day 
scoping  period.  All  public  meetings  will 
be  announced  through  the  local  news 
media,  newsletters,  and  the  BLM  web 
site  at  http://www.nv.blm.gov  at  least  15 
days  prior  to  the  meeting.  The  minutes 
and  list  of  attendees  for  each  meeting 
will  be  available  to  the  public  and  open 
for  30  days  to  any  participant  who 
wishes  to  clarify  the  views  they 
expressed. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  EIS  scoping 
and  preparation  period.  The  BLM  will 
aimounce  the  locations  and  times  for 
public  scoping  meetings  at  least  fifteen 
days  prior  to  the  actual  meeting  dates. 
At  this  time,  the  BLM  anticipates 
meetings  will  be  held  in  late  September 
and  early  October.  Times  and  places 
will  be  posted  on  oiu-  web  site  as  well 
as  in  notices  in  the  local  newspapers. 
Early  participation  is  encouraged  and 
will  provide  guidance  and  suggestions 
for  future  development  within  the  Las 
Vegas  Valley.  In  addition  to  the  ongoing 
public  participation  process,  formal 
opportunities  for  public  participation 
will  be  provided  upon  publication  of 
the  BLM  draft  EIS. 

ADDRESSES:  Written  conunents  should 
be  sent  to  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 


4701  North  Torrey  Pines  Drive,  Las 
Vegas.  Nejada  89130-2301;  Fax  (702) 
515-5023.1  Documents  pertinent  to  this 
proposal  i^ay  be  examined  at  the  Las 
Vegas  Fiel^  Office. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  inQjrmation  and/or  to  have  your 
name  addid  to  our  mailing  list,  contact 
Jeffi'ey  Stejnmetz,  BLM,  Las  Vegas  Field 
Office,  Telephone  (702)  515-5097;  email 
jsteinme^Im.gov. 
SUPPLEMEIfTARY  INFORMATION:  Public 
Law  107-282  added  approximately 
22,000  acrps  to  the  existing  Las  Vegas 
Valley  Disbosal  Area,  by  amending  the 
existing  b<  undary  defined  and  approved 
in  the  Sou  hem  Nevada  Public  Lands 
Managem*  nt  Act.  Pub.  L.  105-263. 
Shortly  aft  bf  approval  of  Pub.  L.  .107- 
282,  the  BLM  experienced  a  rapid 
increase  in  the  requests  for  public  land 
disposal.  Public  Law  107-282 
significantly  increased  the  amount  of 
land  available  for  disposal  in  the  Las 
Vegas  Valfley.  This  created  an  immediate 
need  to  augment  the  impact  analysis, 
especially  (the  cumulative  impact 
analysis  contained  in  the  Las  Vegas 
Resource  Management  Pleui,  signed 
October  5,!l998. 

The  chahging  needs  and  interests  of 
the  local  governments  and  public 
relating  to  [land,  for  growth  within  the 
Las  Vegas  Valley  necessitates  a 
comprehensive  update  to  the  analysis  in 
the  existing  Las  Vegas  Resource 
Managemmt  Plan,  EIS.  The  major  issue 
themes  that  will  be  addressed  in  the  EIS 
include:  Ir  ipacts  to  air  quality;  impacts 
to  surface  vater  hydrology  and  water 
quality;  in  pacts  to  water  use  based  on 
increased  )opulation;  protection  of 
federally-1  sted  species,  state-listed 
species,  ai  d  BLM  sensitive  species; 
analyze  de  velopment  scenarios  based  oii 
local  comi  lunity  development  land  use 
plans;  mimmizing  visibility  impacts; 
balancing  ponfiicting  and  compatible 
land  uses;  protection  of  cultural  and 
paleontolo  jical  resources; 
environmt  ntal  justice,  social  and 
economic  mpacts.  cumulative  imj  acts 
of  the  proj  jct  for  the  entire  212 
hydrologic  basin  based  on  build-out 
(build-out  will  include  sales,  and  other 
land  use  ai  ithorizations);  and 
assessmen :  of  land  surface  conditions. 

After  gaihering  public  comments  on 
what  issues  the  EIS  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  caiegories: 

1.  Issues  to  be  resolved  in  the  EIS; 

2.  Issues  resolved  through  policy  or 
administrs  tive  action;  or 

3.  Issue!  beyond  the  scope  of  the  EIS. 
Rationale  '  vill  be  provided  in  the  EIS  for 
each  issue  placed  in  category  two  or 
three.  In  ai  Idition  to  these  major  issues. 


a  number  of  management  questions  and 
concerns  vntt.  be  addressed  in  the  EIS. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase. 

BLM  is  currently  working  with  the 
Argonne  National  Laboratory  to  provide 
all  baseline  data  as  well ;    a  predictive 
model  for  air  impacts  witiiin  the  Las 
Vegas  Valley.  This  analysis  will  be 
incorporated  into  the  Las  Vegas  Valley 
Disposal  EIS  as  the  best  available  data 
to  complete  the  cumulative  impact 
analysis  portion  of  the  EIS. 

An  interdisciplinary  approach  will  be 
used  to  develop  the  EIS  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified.  Disciplines 
involved  in  the  EIS  process  will  include 
specialists  with  expertise  in  soils, 
minerals  and  geology;  hydrology; 
botany;  wildUfe;  transportation;  visual 
resources;  air  quality;  lands  and  realty; 
outdoor  recreation;  archaeology; 
paleontology;  and  sociology  and 
economics. 

Comments,  includino  names  and 
street  addresses  of  resj^ondents,  will  be 
available  for  public  review  at  the  Las 
Vegas  Field  Office  during  regular 
business  hours  (7:30  a.m.  through  4:30 
p.m.),  Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  fi'om  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  yom-  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  vdll  be 
available  for  public  inspection  in  their 
entirety. 

Dated:  August  14.  2003. 
Angle  C.  Lara, 

Acting  Field  Manager. 

[FR  Doc.  03-24666  Filed  9-25-03;  10:46  am] 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-91(M)3-1820-XP] 

Notice  Of  Public  Meetings;  Western, 
Central,  Eastern  Montana,  and  Daicotas 
Resource  Advisory  Council  Meetings 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 
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SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  the  Western 
Montana,  Central  Montana,  Eastern 
Montana,  and  Dakotas  Resource 
Advisory  Councils  will  meet  as 
indicated  below. 

DATES:  All  fom-  RACs  will  meet  jointly 
on  October  29,  2003.  The  joint  meeting 
will  begin  at  8  a.m.  and  will  be  held  at 
the  BLM  Montana  State  Office,  5001 
Southgate  Drive,  Billings,  Montana. 
Topics  to  be  discussed  include 
Sustaining  Working  Landscapes  and  the 
National  Sage-Grouse  Habitat 
Conservation  Strategy.  A  public 
comment  period  will  be  held  from  1-2 
p.m. 

Three  RACs  will  also  hold  individual 
meetings.  The  Central  Montana  RAC 
will  meet  at  5:30  p.m.  on  October  28, 
2003,  and  will  continue  its  meeting  on 
October  30,  2003,  at  8  a.m.  at  the  BLM 
Montana  State  Office  at  5001  Southgate 
Drive,  Billings,  Montana.  It  will  discuss 
the  Upper  Missouri  River  Breaks 
National  Monument  Resom^e 
Management  Plan  (RMP),  Montana/ 
Dakotas  Off-Highway  Vehicle  policy 
priority  setting,  and  the  Blackleaf 
Environmental  Impact  Statement  (EIS). 
A  public  comment  period  will  be  held 
at  8  a.m.  on  October  30,  2003. 

The  Eastern  Montana  RAC  will  meet 
on  October  30,  2003,  at  8  a.m.  at  the 
BLM  Montana  State  Office  at  5001 
Southgate  Drive,  Billings,  Montana. 
Among  its  items  of  discussion  will  be 
coal  bed  natural  gas  development  in  the 
Powder  River  Basin.  Its  public  comment 
period  will  be  at  11:30  a.m. 

The  Western  Montana  RAC  will  meet 
on  October  30,  2003,  at  8  a.m.  at  the 
Hampton  Inn,  5110  Southgate  Drive, 
Billings,  Montana.  The  public  comment 
period  will  be  at  11  a.m.  Among  the 
agenda  items  are  the  Butte  RMP  and  an 
update  on  the  Limestone  Hills  Training 
Area  EIS.  The  public  comment  period 
will  be  at  11:30  a.m. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Councils  advise  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Montana  and  the 
Dakotas.  All  meetings  are  open  to  the 
public.  The  public  may  present  written 
comments  to  the  Councils.  Each  formal 
Covmcil  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 


may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  or  other 
reasonable  accommodations,  should 
contact  the  BLM  as  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Apple,  State  RAC  Coordinator,  at 
the  BLM  Montana  State  Office,  5001 
Southgate  Drive,  Billings,  MT  59101,  at 
406-896-5258. 

Dated:  September  23,  2003. 
A.  Jerry  Meredith, 

Acting  State  Director,  Montana  State  Office. 
[FR  Doc.  03-24480  Filed  9-26-03;  8:45  am] 

BILLING  CODE  4310-S»-* 


DEPARTMENT  OF  LABOR 

[Prohibited  Transaction  Exemption  2003- 
24] 

Deutsche  Bank  AG  and  Its  Affiliates; 
and  JPMorgan  Chase  Bank  and  its 
Affiliates  (Collectively,  the  Applicants) 

AGENCY:  Department  of  Labor. 
ACTION:  Notice  of  technical  correction. 

On  August  14,  2003,  the  Department 
of  Labor  (the  Department)  published  in 
the  Federal  Register  (68  FR  48637)  an 
individual  exemption  which  permits  the 
purchase  of  any  secm-ities  by  an  asset 
management  affiliate  of  the  Applicants 
(the  Asset  Manager),  on  behalf  of 
employee  benefit  plans  (Client  Plans), 
including  Client  Plans  investing  in  a 
pooled  fund,  for  which  the  Asset 
Manager  acts  as  a  fiduciary,  fi-om  any 
persoa  other  than  the  Asset  Manager  or 
an  Affiliate  thereof,  during  the  existence 
of  an  underwriting  or  selling  syndicate 
with  respect  to  such  securities,  where 
any  broker-dealer  affiliate  of  the 
Applicants  is  a  manager  or  member  of 
such  syndicate  (i.e.,  "affiliated 
underwriter  transaction"  or  "AUT"), 
and/or  where  an  affiliated  trustee  serves 
as  trustee  of  a  trust  that  issued  the 
seciuities  (whether  or  not  debt 
securities)  or  serves  as  indenture  trustee 
of  securities  that  are  debt  securities  (i.e., 
an  "affiliated  trustee  transaction"  or 
"ATT"). 

Section  I(n)(5)  of  the  exemption 
requires  explicit  notification  to  an 
Independent  Fiduciary  that  the 
authorization  to  engage  in  the  covered 
transaction  may  be  terminated,  without 
penalty  (see  the  third  column  on  68  FR. 
48639).  The  eighth  line  therein  should 
read  as  follows: 

"*  *  *  on  no  more  than  five  days' 
notice  by*   *   *"  [emphasis  added] 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Lefkowitz  of  the  Department, 
telephone  (202)  693-8546. 


Signed  at  Washington  DC  this  24th  day  of 
September,  2003. 

Ivan  L.  Strasfeld, 

Director,  Office  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration. 
[FR  Doc.  03-24593  Filed  ^26-03;  8:45  am] 
BILLING  CODE  451&-2»-P 


DEPARTMENT  OF  LABOR 

Emptoyee  Benefits  Security 
Administration 

[Applicatkm  No.  D-11167] 

Notice  of  Proposed  Exemptkm  for 
Certain  Transactions  Involving  Aetna 
Life  Insurance  Company  (Aebia)  and 
UBS  Realty  Investors  LLC  (UBS  Realty) 
Located  in  Hartford,  CT 

AGENCY:  Department  of  Labor. 
ACTION:  Notice  of  proposed  exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1986  (the 
Code).  The  proposed  exemption  would 
exempt  certain  transactions  that  may 
occur  as  a  result  of  the  sharing  of  real 
estate  investments  among  various 
Accounts  maintained  by  Aetna, 
including  the  Aetna  general  account  and 
the  general  accoimts  of  Aetna's  aftiliates 
which  are  insurance  companies  licensed 
to  do  business  in  at  least  one  state 
(collectively,  the  General  Account),  and 
the  ERISA-Covered  Accounts  with 
respect  to  which  both  Aetna  and  UBS 
Realty  are  fiduciaries.  Aetna  and  UBS 
Realty  (pursuant  to  the  arrangement 
described  herein)  are  primarily 
responsible  for  the  acquisition, 
management  and  disposition  of  the-.^ 
assets  allocated  to  the  ERISA-Covered 
Accounts.  Aetna  has  hired  UBS  Realty 
as  a  discretionary  sub-adviser  for  the 
ERISA-Covered  Accounts  maintained  by 
Aetna.  UBS  Realty  will  perform  suph 
services  for  the  Accounts  as  of  the 
transition  effective  date  (expected  to  be 
October  1,  2003).  However,  Aetna  will 
retain  fiduciary  authority  over  the 
ERISA-Covered  Accounts  after  such 
date. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  November 
28,  2003. 

ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  of  the  Office  of 
Exemption  Determinations,  Employee 
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Benefits  Security  Administration,  Room 
N-5649,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Attention:  Application  No. 
D-11167  (Aetna  and  UBS  Realty).  The 
application  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Pubhc 
Docimients  Room  of  the  Employee 
Benefits  Security  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
SUPPLEMEHTARY  INFORMATION:  Notice  is 
hereby  given  of  the  2  pendency  before 
the  Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Act  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  by  Aetna  and 
UBS  Realty  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10.  1990). 

Summary  of  Facts  and  Representations 

1.  Aetna  is  an  insurance  company 
organized  under  the  laws  of 
Connecticut.  Among  the  many 
insurance  products  and  financial 
services  Aetna  offers  are  funding,  asset 
management  and  other  services  for 
thousands  of  employee  benefit  plans 
subject  to  the  provisions  of  Title  I  of  the 
Act.  Historically,  Aetna  had  been 
significantly  involved  in  managing  real 
estate  investments  (both  real  estate 
mortgage  loans  and  real  estate  equity 
interests)  held  both  in  its  general 
account  for  its  own  benefit  as  well  as  in 
various  accounts  for  the  benefit  of  its 
investment  clients.  In  connection  with 
this  real  estate  management  business, 
Aetna  obtained  an  exemption — 
Prohibited  Transaction  Exemption  91- 
10  ("PTE  91-10")  1— from  the 
Department  in  1991  that  provided 
exemptive  relief  for  certain  transactions 
involving  the  real  estate  investments  in 
such  accounts.  For  the  reasons  set  forth 
below,  Aetna  and  UBS  Realty  have 
jointly  requested  that  this  exemptive 
relief  be  modified  to  reflect  certain 
changed  circumstances.  If  the  proposed 
exemption  is  granted,  PTE  91-10  shall 
be  superseded  and  replaced  by  the 
restated  prohibited  transaction 
exemption  set  forth  in  this  notice. 

2.  Aetna  effectively  dispo'sed  of  a 
substantial  portion  of  its  third-party 
institutional  real  estate  advisory 


business  a  i  lumber  of  years  ago  by 
selling  that  business  to  a  newly-created 
entity  own(  d  by  several  of  the 
employees  m  its  institutional  real  estate 
group  and  <  ertain  private  equity 
investors.  T  his  entity  was  subsequently 
purchased  )y  UBS  AG,  a  leading  global 
financial  services  concern  and  the 
largest  banl  in  Switzerland,  and 
currently  operates  as  UBS  Realty,  a 
wholly-owied  indirect  subsidiary  of 
UBS  AG.  The  former  employees  of 
Aetna's  insptutional  real  estate  group 
have  (subjefct  to  normal  turnover) 
continued  (p  manage  and  operate  the 
business  thkt  is  now  UBS  Realty.  (Aetna 
and  UBS  Realty  are  sometimes 
collectivelj  referred  to  herein  as  the 
"Applicant ") 

3.  UBS  R  jalty  is  an  independent 
organization  that  is  part  of  one  of  the 
largest  financial  service  organizations  in 
the  world.  JBS  Realty  represents  that  it: 
(i)  Is  a  regis  tered  investment  adviser 
under  the  I  ivestment  Advisers  Act  of 
1940;  (ii)  ra  sets  the  requirements  of  a 
"qualified  |  irofessional  asset  manager" 
within  the  neaning  of  Prohibited 
Transactioi  Class  Exemption  84-14;  ^ 
(iii)  had  nel  equity,  as  of  December  31, 
2002,  of  ap  )roximately  $37  million;  and 
(iv)  had  tot  il  assets  under  management, 
as  of  Septei  aber  30,  2002,  of 
approximal  aly  $9.3  billion,  of  which 
approximately  $5.7  billion  was  derived 
from  Aetna  as  described  further  below. 
Significant  y.  UBS  Realty  had 
approximat  sly  $3.6  billion  of  U.S. 
commercia  real  estate  assets  under 
managemei  t  as  of  September  30,  2002, 
that  was  im  iependent  of  its  relationship 
with  Aetna  More  generally,  the  eiftire 
UBS  group  Df  companies  had 
approximat  3ly  $16.1  billion  of  real 
estate  asseti ;  under  management  as  of 
June  30,  20  )2,  and  approximately  $1.5 
trillion  of  ti  ital  assets  under 
managemei  t  as  of  August,  2002. 

4.  Aetna  las  retained,  and  until 
transitione(  to  UBS  Realty  (as  described 
below)  will  continue  to  retain, 
discretiona  y  authority  and  control  over 
the  manage  nent  of  the  various  real 
estate  accoi  ints  maintained  by  Aetna, 
including  t  lose  real  estate  accoiants  in 
which  emp  oyee  benefit  plans 
participate  the  "ERISA-Covered 
Accounts")  that  cire  structured  as  pooled 
or  single  cv  stomer  insurance  company 
separate  aci  lounts  (collectively,  the 
"Client  Ace  ounts").  In  connection  with 
its  exercise  of  this  discretionary 
authority  ai  id  control,  Aetna  has 
retained  Ui  S  Realty  (including  its 
predecessoi )  to  provide  non- 
discretiona  y  advice,  recommendations 
and  related  services  regarding  the 


>  See  56  FR  3273  Oanuary  29, 1991). 


2  See  49  FR  !  494  (March  13, 1984) 


management  of  the  Client  Accounts. 
The  Applicant  represents  that, 
consistent  with  the  provisions  of  PTE 
91-10,  imtil  day-to-day  discretionary 
management  responsibility  is 
transitioned  to  UBS  Realty,  all  of  the 
Client  Accounts  have  continued  to  be 
"managed"  by  Aetna,  and  the  various 
decisions  covered  by  the  exemptions 
contained  in  PTE  91-10  have  continued 
to  be  made  by  Aetna. 

5.  It  is  now  anticipated  that  the  day- 
to-day  discretionary  management 
authority  with  respect  to  the  Accoimts 
will  be  delegated  to  UBS  Realty,  with 
the  approval  of  the  investors  having  an 
interest  in  the  Client  Accounts.  Aetna, 
however,  will  continue  to  manage  the 
real  estate  assets  in  its  general  account 
and  in  the  general  accounts  of  one  or 
more  of  its  affiliated  insurance 
companies  (colle-jtively,  the  "General 
Account"  and  together  with  the  Client 
Accounts,  the  "Accounts").  The  receipt 
of  the  requisite  investor  approval  is 
expected  in  the  near  future  with  an 
anticipated  effective  date  of  such 
delegation  on  or  about  October  1,  2003. 
On  and  after  the  effective  date  of  the 
transition  (the  "Transition  Effective 
Date"),  the  Client  Accounts  will  be 
managed  by  UBS  Realty  on  a 
discretionary  basis,  subject  to  the 
investment  guidelines  applicable  to  the 
particular  Client  Account  and  the 
ultimate  oversight  of  Aetna. 
Accordingly,  after  the  Transition 
Effective  Date,  many  of  the  decisions 
covered  by  the  exemptions  contained  in 
PTE  91-10  will  be  made  by  UBS  Realty 
rather  than  by  Aetna. 

The  Client  Accounts  will  nevertheless 
continue  to  be  maintained  by  Aetna  as. 
insurance  company  separate  accounts 
holding  assets  owned  by  Aetna  that,  in 
effect,  "fund"  Aetna's  obligations  to  the 
holders  of  the  annuity  contracts  that 
relate  to  the  Client  Accounts.  Moreover, 
as  discussed  above,  UBS's  day-to-day 
management  authority  will  be 
undertaken  pursuant  to  an  investment 
advisory  agreement  with  Aetna  that, 
among  other  things,  includes  UBS 
Realty's  agreement  to  operate  the  Client 
Accoimts  in  accordance  with  the  Act 
and  UBS  Realty's  acknowledgement  of 
its  fiduciary  status  to  the  extent  that  the 
assets  of  the  Client  Accounts  are  "plan 
assets"  subject  to  the  Act.  Finally,  Aetna 
will  monitor  UBS  Realty's  performance 
of  its  responsibilities  and  retains  the 
right  to  terminate  its  delegation  to  UBS 
Realty  as  a  result  of  default  by  UBS 
Realty  under  the  investment  advisory 
agreement  or  if  Aetna  determines  that 
such  action  is  required  to  comply  with 
its  fiduciary  obligations. 

6.  UBS  Realty's  general  real  estate 
investment  strategy  is  set  by  its  senior 
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management.  Within  these  pre-  ' 
determined  parameters,  its  real  estate 
acquisitions  and  underwriting 
professionals  seek  quality  real  estate 
investments  for  its  various  accounts. 
These  potential  equity  investments  are 
evaluated  through  a  team  approach.  An 
acquisition  specialist  heads  the  team, 
which  includes  an  asset  manager,  an 
attorney,  an  accountant,  an  engineer,  an 
economic  researcher,  and  a  risk 
management  specialist.  Each  member  of 
the  team  must  sign  off  on  the 
investment  before  it  is  presented  for 
approval  to  UBS  Realty's  bivestment 
Committee.  The  Investment  Committee, 
which  consists  of  the  senior 
management  of  UBS  Realty,  including 
the  chief  executive  officer,  all  portfolio 
managers,  the  head  of  acquisitions,  asset 
management,  valuation,  legal,  and  the 
chief  financial  officer,  as  well  as  the 
asset  management  region  head,  must 
approve  all  acquisitions  in  excess  of 
$2,000,000  and  sales  in  excess  of 
$5,000,000.  Approval  of  the  investment 
transaction  requires  a  concurrence  of  a 
majority  of  the  members  of  the 
Investment  Committee  voting,  and  the 
portfolio  manager  for  the  account.  In 
any  event,  either  the  chief  executive 
officer  or  the  head  of  U.S.  operations 
must  approve  each  transaction.  Aetna 
maintains  its  own  committee  process  to 
review  investment  actions  taken  by  the 
UBS  Realty  Investment  Committee. 

7.  The  Accounts,  including  the 
ERISA-Covered  Accoimts  and  the 
General  Account,  continue  to 
participate  in  the  sharing  of  certain  real 
estate  investments  pursuant  to  PTE  91- 
10.  As  of  the  Transition  Effective  Date, 
those  shared  real  estate  investments 
involving  the  General  Account  (which 
were  entered  into  before  the  Transition 
Effective  date)  will  continue  to  be  held 
by  both  the  ERISA-Covered  Accoimts 
and  the  General  Account.  Accordingly, 
exemptive  relief  is  requested  with 
respect  to  those  continuing  shared 
investments.  After  the  Transition 
Effective  Date,  the  General  Account  will 
not  share  in  any  new  real  estate 
investments  made  by  UBS  Realty  on 
behalf  of  the  Client  Accounts. 

8.  UBS  Realty  represents  that  it  has 
procedures  in  place  that  provide  a 
system  of  fair  and  equitable  allocation  of 
investments  to  the  Accounts.  Aetna  and 
UBS  Realty  do  not  share  investment 
opportunities  with  each  other.  Each 
Account  has  written  predetermined 
investment  guidelines  (such  as  product 
mix  and  geographic  diversification 
standards)  which  are  generally  in  place 
over  extended  periods.  However,  they 
may  be  modified  by  the  Account's 
portfolio  manager  if  appropriate,  in 
conjunction  with  the  contractholder,  if 


applicable.  An  investment  whose  size  or 
other  characteristics  qualify  it  for  only 
one  Accoxmt  will  be  allocated  to  that 
Account.  An  investment  whose  size  and 
other  characteristics  qualify  it  for 
allocation  to  more  than  one  Account 
will  be  allocated  based  on  a  "rotation" 
system.  Under  this  procedure, 
investments  are  allocated  to  the  account 
that  has  not  received  an  allocation  for 
the  longest  period  of  time.  Investments 
of  a  size  exceeding  eligible  Account 
capacities  may  be  shared. 

9.  UBS  Realty  will  seek  to  make 
investments  in  real  estate  on  a  shared 
basis  for  those  Client  Accoimts  that  it 
manages,  in  the  same  manner  that  Aetna 
made  such  shared  investments  pursuant 
to  PTE  91-10.  UBS  Realty  will  continue 
to  manage  the  shared  investments  in 
real  estate  for  Ghent  Accounts  in  the 
•same  manner  that  Aetna  managed  such 
investments  pursuant  to  PTE  91-10. 
UBS  Realty  represents  that  an  inherent 
advantage  of  shcired  investments  in  real 
estate  is  the  opportunity  to  enliance  the 
diversity  of  investments  available  to  the 
Client  Accounts  and  their  participating 
plans.  By  investing  on  a  shared  basis, 
the  Client  Accounts  can  obtain  the 
advantage  of  interests  in  a  larger  number 
of  high  quality  properties,  regardless  of 
cost.  Further,  shared  investments 
frequently  result  in  substantial  savings 
associated  with  administrative  and  start- 
up costs. 

10.  The  Applicant  frequently 
structures  investments  as  partnerships, 
in  which  a  third  party  (usually  a  real 
estate  developer)  participates  in  a 
partnership.  It  may  then  allocate  the 
interest  in  such  partnership  to  more 
than  one  Account.  The  Applicant  states 
that  partnership  investments  typically 
involve  several  particular  features  (by 
virtue  of  the  terms  and  conditions  of 
their  partnership  agreements)  that  may, 
in  the  case  of  shared  investments,  result 
in  possible  violations  of  section  406(a) 
or  (b)  of  the  Act.  Therefore,  an 
exemption  for  such  partnerships  is 
necessary. 

11.  During  the  course  of  holding  a  real 
estate  investment,  certain  situations 
may  arise  that  require  a  decision  to  be 
made  with  regard  to  the  management  or 
disposition  of  the  investment.  For 
example,  there  may  be  a  need  for 
additional  contributions  of  operating 
capital,  or  there  may  be  an  offer  to 
purchase  the  investment  by  a  thfrd  party 
or  a  joint  venture  partner.  When  these 
investments  are  shared  among  more 
than  one  of  the  Accounts,  a  potential  for 
conflict  arises  since  the  same  decision 
may  not  be  in  the  best  interest  of  each 
Account.  Therefore,  the  Applicant  has 
submitted  a  framework  of  proposed 
safeguards  to  protect  the  interests  of  any 


participating  ERISA-Covered  Account  in 
the  resolution  of  potential  or  actual 
conflicts. 

12.  Each  plan  contractholder 
participating  in  an  ERISA-Covered 
Account  that  shares  or  proposes  to  share 
real  estate  investments  has  been  or  will 
be  furnished  with  a  written  description 
of  the  transactions  that  may  occur   ■ 
involving  such  investments  that  might 
raise  questions  under  the  conflict  of  " 
interest  prohibitions  of  the  Act  with 
respect  to  the  Applicant's  involvement 
in  such  transactions  and  that  are  the 
subject  of  PTE  91-10  or  this  proposed 
exemption.  This  description  will 
discuss  the  reasons  why  such  conflicts 
of  interest  may  be  present  [i.e.,  because 
the  General  Account  has  been 
participating  in  the  investment  and  may 
benefit  from  the  transaction  ^  or  because 
the  interests  of  the  various  Accounts 
participating  in  the  investment  may  be 
adverse  to  each  other  at  certain  times 
with  respect  to  the  transaction).  The 
description  will  also  disclose  the 
principles  and  procedures  to  be  used  to 
resolve  anticipated  impasses,  as  will  be 
outlined  below.  In  addition,  each 
contractholder  in  an  ERISA-Covered 
Account  that  currently  shares 
investments  has  received  a  copy  of  PTE 
91-10,  and  will  receive  a  copy  of  this 
exemption,  if  granted. 

13.  With  respect  to  new 
contractholders  in  an  ERISA-Covered 
Account  that  currently  participates  in 
the  sharing  of  investments,  each  such 
new  contractholder  will  be  provided 
with  the  above  mentioned  written 
description,  a  copy  of  the  notice  of 
pendency  and  a  copy  of  the  exemption, 
ifgranted,  before  the  contractholder     -' 
begins  to  participate  in  the  ERISA- 
Covered  Account.  With  respect  to 
contractholders  who  are  already  in  an 
ERISA-Covered  Account  that  does  not 
currently  share  investments  but  that 
proposes  to  participate  in  the  sharing  of 
investments  in  the  future,  each  such 
contractholder  will  be  provided  with 
the  description  outlined  above,  a  copy 
of  the  notice  of  pendency  and  a  copy  of 
the  exemption,  ifgranted,  before  the 
ERISA-Covered  Account  begins  to 
participate  in  the  sharing  of 
investments. 

14.  Withdrawals  from  pooled,  open- 
end  Accounts  are  m^e.  at  the  written 
request  of  the  contractholder,  at  market 
value,  subject  to  the  availability  of  cash. 
The  Applicant  is  not  obligated  to 
liquidate  investments  to  meet 
withdrawal  requests.  If  cash  available 


-'  As  noted  in  Paragraph  7  above,  the  General 
Account  will  not  share  in  any  new  real  estate 
investments  made  by  UBS  Realty  on  behalf  of  the 
Client  Accounts  after  the  Transition  Effective  Date. 
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for  withdrawals  is  insufficient  to  meet 
all  the  withdrawal  requests  on  any 
valuation  date,  available  cash  is  paid  to 
each  withdrawing  contractholder  on  a 
pro  rata  basis.  With  respect  to  pooled 
closed-end  Accounts,  the  actual  cash 
flow,  including  amounts  received  from 
the  sale  of  investments,  is  generally  paid 
out  to  all  contractholders  on  a  pro  rata 
basis  imtil  all  assets  of  the  Account  have 
been  liquidated.  Prior  to  liquidation  of 
the  Account,  contractholders  have  the 
right,  subject  to  the  Applicant's 
agreement  which  cannot  be 
unreasonably  withheld,  to  sell  their 
interests  in  the  Account.  For  single 
customer  Accounts,  the  contractholder 
with  respect  to  wholly-owned 
properties  can  cause  the  Applicant  to 
liquidate  the  investment  or  transfer  it  to 
a  successor  investment  manager. 

15.  An  independent  Hduciary  or 
independent  fiduciary  committee  must 
be  appointed  to  act  on  behalf  of  each 
ERISA-Covered  Account  participating  in 
the  sharing  of  investments  with  respect 
to  certain  transactions  and  decisions 
contemplated  by  the  proposed 
exemption.  The  independent  fiduciary, 
acting  on  behalf  of  the  ERISA-Covered 
Accoimt,  shall  have  the  responsibility 
'  and  authority  to  approve  or  reject 
recommendations  made  by  the 
Applicant  regarding  the  allocation  of 
shared  real  estate  investments  to  the 
ERISA-Covered  Account  and 
recommendations  concerning 
subsequent  transactions  that  are  the 
subject  of  this  proposed  exemption.  The 
independent  fiduciary  must  be  informed 
of  the  procedures  set  forth  in  the 
proposed  exemption  for  the  resolution 
of  anticipated  impasses  prior  to  an 
acceptance  by  the  fiduciary  of  the 
appointment.  The  Applicant  shall 
provide  the  independent  fiduciary  with 
the  information  and  materials  necessary 
for  the  independent  fiduciary  to  make 
an  informed  decision  on  behalf  of  the 
ERISA-Covered  Account.  No  allocation 
or  transaction  that  is  the  subject  of  the 
proposed  exemption  will  be  undertaken 
prior  to  the  rendering  of  such  informed 
decision  by  the  independent  fiduciary. 
The  independent  fiduciary  shall  also 
review  on  an  as-needed  basis,  but  not 
less  than  twice  annually,  the  shared  real 
estate  investments  in  the  ERISA- 
Covered  Account's  portfolio  to 
determine  whether  the  holding  of  such 
shared  real  estate  investments  continues 
to  be  in  the  best  interest  of  the  ERISA- 
Covered  Account.* 


*  For  example,  in  the  case  of  an  investment 
shared  by  the  General  Account  and  an  ERISA- 
Covered  Account,  if  the  independent  fiduciary  of 
the  ERISA-Covered  Account  determined,  after  its 
review  of  the  Account's  shared  investment  portfolio 
and  financial  information  relating  thereto,  that  the 


16.  The  ij  idependent  fiduciary  must 
be  unrelate(  I  to  Aetna  and  UBS  Realty 
as  well  as  a  ly  of  their  respective 
affiliates.  T  le  independent  fiduciary 
may  not  be,  or  consist  of,  any  officer, 
director  or  (  mployee  of  either  Aetna  or 
UBS  Realty  or  be  affiliated  in  any  way 
with  either  \etna  or  UBS  Realty  or  any 
of  their  resbective  affiliates.  The 
independent  fiduciary  must  be  either: 
(1)  A  busini  ss  organization  that  has  at 
least  five  (5  years  of  experience  with 
respect  to  ccmmercial  real  estate 
investment^;  (2)  a  conunittee  comprised 
of  one  or  mi  >re  individuals  who  each 
have  at  leas  five  (5)  years  of  experience 
with  respec  to  commercial  real  estate 
investment;  ;  or  (3)  the  sponsor  (or  its 
designee)  o  a  plan  or  plans  that  is  the 
sole  partici  lant  in  an  ERISA-Covered 
Account.  A\l  organization  or  individual 
may  not  ser  /e  as  an  independent 
fiduciary  fo  ■  an  ERISA-Covered  Account 
for  any  fiscs  1  year  if  the  gross  income 
(other  than  ixed,  non-discretionary 
retirement  i  icome  and  cost  of  living 
increases  th  Breon)  received  by  such 
organizatioi  i  or  individual  (or  any 
partnership  or  corporation  of  which 
such  organisation  or  individual  is  an 
officer,  dire  :tor,  or  ten  percent  or  more 
partner  or  s  lareholder)  from  either 
Aetna  or  Ul  S  Realty  and  their 
respective  a  filiates  for  that  fiscal  year 

(5)  percent  of  such  person's 
annual  gros^  income  in  the  aggregate 
from  edl  sou  rces  for  the  prior  fiscal  year. 
If  such  orga  lization  or  individual  had 
no  income  1  ar  the  prior  fiscal  year,  the 
five  (5)  per<  ent  limitation  shall  be 
applied  wit  i  reference  to  the'fiscal  year 
in  which  su  :h  organization  or 
individual  s  erves  as  an  independent 
fiduciary.  T  le  income  limitation  will 
include  sen  ices  rendered  to  the 
Accounts  as  independent  fiduciary 
under  any  p  rohibited  transaction 
exemptions  granted  by  the  Department. 
In  addition,  no  organization  or 
individual  \  vho  is  an  independent 
fiduciary,  aj  id  no  partnership  or 
corporation  of  which  such  organization 
or  individuj  J  is  an  officer,  director  or 


ten  percent 
shareholder 


ERISA-Covered 
investment  sho  ild 
would  be  requi  ed 
independent  fi(  iuciary 
the  General  Ao  lount 
shared  investm  ent 
the  entire  share  d 
portfolio  mana{  er 
agree  that  its  iiyerest 
should  be  sold 
only  the  ERISi^Covered 
shared  investment, 
not  feasible  or 
Account's  inteifest 
investment  woi  id 
acquiescence  o 


3r  more  partner  or 
may:  (i)  Acquire  any 


Account's  interest  in  the  shared 
be  disposed  of,  UBS  Realty 
to  carry  out  the  decision  of  the 
If  the  portfolio  manager  of 
agreed  that  its  interest  in  the 
should  also  be  disposed  of,  then 
investment  would  be  sold.  If  the 
of  the  General  Account  did  not 
in  the  shared  investment 
UBS  Realty  would  first  try  to  sell 
"  Account's  interest  in  the 
However,  to  the  extent  that  it  is 
I  lossible  to  sell  the  ERISA-Covered 
alone,  the  entire  shared 
be  sold-notwithstanding  the  non- 
the  General  Account. 


property  from,  sell  any  property  to,  or 
borrow  any  funds  from,  either  Aetna  or 
UBS  Realty  or  any  of  their  respective 
affiliates,  or  any  Accotmt  managed  by 
either  Aetna  or  UBS  Realty  or  any  of 
their  respective  affiliates,  dtu-ing  the 
period  that  such  organization  or 
individual  serves  as  an  independent 
fiduciary  and  continuing  for  a  period  of 
six  ^6)  months  after  such  organization  or 
individual  ceases  to  be  an  independent 
fiduciary;  or  (ii)  negotiate  any  such 
transaction  during  the  period  that  such 
organization  or  individual  serves  as 
independent  fiduciary.  A  sponsor  (or  its 
designee)  of  a  plan  participating  in  an 
ERISA-Covered  Account  may  not  serve 
as  independent  fiduciary  with  respect  to 
any  pooled  ERISA-Covered  Accoimt.  A 
business  organization  or  committee 
member  may  not  serve  as  an 
independent  fiduciary  of  more  than  one 
ERISA-Covered  Account. 

1 7.  In  the  case  of  a  single  customer 
ERISA-Covered  Account,  if  the  plan 
sponsor  or  its  designee  decides  not  to 
act  as  the  independent  fiduciary,  the 
independent  fiduciary  or  independent 
fiduciary  committee  will  be  selected 
initially  by  either  Aetna  or  UBS  Realty. 
The  independent  fiduciary  must  be 
approved  by  the  plan  sponsor  or  another 
plan  fiduciary  prior  to  the 
commencement  of  its  fiduciary 
responsibilities  on  behalf  of  the  ERISA- 
Covered  Account.  In  the  case  of  a 
closed-end  pooled  ERISA-Covered 
Account,  the  appropriate  plan  fiduciary 
of  each  participating  plan  will  be 
required  to  approve  the  initial  selection 
of  the  independent  fiduciary  proposed 
by  either  Aetna  or  UBS  Realty  prior  to 
the  conmiencement  of  its  fiduciary 
responsibilities  on  behalf  of  the  ERISA- 
Covered  Account.  In  the  case  of  an 
open-end  pooled  ERISA-Covered 
Account,  the  independent  fiduciary  or 
the  independent  fiduciary  committee 
will  be  selected  initially  by  either  Aetna 
or  UBS  Realty.  The  Applicant  represents 
that  because  these  Client  Accounts  often 
include  a  significant  number  of  plan 
contractholders,  the  independent 
fiduciary  will  not  be  approved  initially 
by  plan  contractholders.  The  selection 
of  the  independent  fiduciary,  however, 
must  be  approved  by  a  majority  of  the 
contractholders  in  such  a  Client 
Account  within  twelve  (12)  months  after 
the  selection  has  been  made. 

18.  For  both  single  customer  and 
pooled  ERISA-Covered  Accounts,  prior 
to  the  making  of  any  decision  to 
approve  the  selection  of  an  independent 
fiduciary,  plan  contractholders  must  be 
furnished  appropriate  biographical 
information  pertaining  to  the 
independent  fiduciary  or  members  of 
the  independent  fiduciary  committee. 
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This  biography  must  set  forth  the 
background  and  qualifications  of  the 
fiduciary  (or  fiduciaries)  to  serve  in  that 
capacity.  In  the  case  of  any  biographical 
information  furnished  after  the  date  of 
this  proposed  exemption,  the 
information  must  also  disclose  the  total 
amount  of  compensation  received  by  the 
fiduciary  (or  each  member  of  a  fiduciary 
committee)  fi-om  either  Aetna  or  UBS 
Realty  or  any  of  their  respective 
affiliates  during  the  preceding  year, 
including  pension  or  other  deferred 
compensation  paid  to  fiduciaries  who 
may  be  former  employees  of  either 
Aetna  or  UBS  Realty  or  any  of  their 
respective  affiliates,  and  compensation 
for  any  business  services  performed  by 
the  fiduciary  or  any  affiliate  for  either 
Aetna  or  UBS  Realty  or  any  of  their 
respective  affiliates.  The  disclosure 
relating  to  compensation  must  be 
\ipdated  annually  thereafter.  Subsequent 
disclosuj-es  must  also  include  the 
amount  of  fees  and  expenses  paid  for 
independent  fiduciary  services.  The 
plans  will  be  able  to  use  this    • 
information  to  determine  whether  to 
approve  the  initial  selection  of  the 
fiduciary  committee  and  whether  to 
continue  such  approval  each  year 
thereafter.  5 

19.  Once  an  independent  fiduciary  is 
appointed,  the  independent  fiduciary 
will  continue  to  serve  subject  to  an 
annual  nomination  by  the  Applicant 
and  vote  by  each  of  the  plans 
participating  in  the  ERISA-Covered 
Account.  An  independent  fiduciary  may 
be  removed  by  a  majority  vote  of  the 
ERISA-Covered  Account's 
contractholders.  The  Applicant  will  not 
have  the  authority  to  remove  an 
independent  fiduciary  during  the  term 
of  that  independent  fiduciciry.  If  a 
vacancy  occurs  by  virtue  of  the  death, 
resignation  or  removal  of  an 
independent  fiduciary,  a  replacement 
independent  fiduciary  will  be 
nominated  by  either  Aetna  or  UBS 
Realty  and  approved  by  a  majority  vote 
of  the  ERISA-Covered  Accoimt's 
contractholders.  Possible  replacements 
may  also  be  nominated  by  any  of  the 
ERISA-Covered  Account's 
contractholders. 

20.  The  independent  fiduciary  will 
normally  be  compensated  by  the  ERISA- 
Covered  Account.  However,  upon 
advance  notice  to  the  independent 
fiduciary  and  the  ERISA-Covered 
Account's  contractholders,  the 
Applicant  (or  the  Plan  Sponsor  in  the 


^  The  Applicant  represents  that  the 
contractholders  in  its  single  customer  and  pooled 
closed-end  real  estate  Client  Accounts  are 
knowledgeable  and  sophisticated  investors  who 
fully  understand  the  operation  of  the  ERISA- 
Covered  Accounts. 


case  of  a  Single  Customer  Account)  may 
pay  such  fees  itself.  The  Applicant  will 
indemnify  any  independent  fiduciary  or 
members  of  an  independent  fiduciary 
committee  with  respect  to  any  action  or 
threatened  action  to  which  such  person 
is  made  a  party  by  reason  of  his  or  her 
service  as  an  independent  fiduciary. 
Indemnification  will  be  provided  as 
permitted  under  the  laws  of  the  State  of 
Connecticut  and  subject  to  the 
requirement  that  such  person  acted  in 
good  faith  and  in  a  manner  reasonably 
believed  to  be  solely  in  the  interests  of 
the  participants  and  beneficiaries  of  the 
plans  participating  in  the  ERISA- 
Covered  Account. 

21.  The  independent  fiduciary  will 
record  in  writing  all  decisions  that  are 
made  in  such  capacity.  In  addition  to 
the  decisions  of  such  independent 
fiduciary,  the  rationale  and  support 
thereof  must  also  be  set  forth  in  writing 
and  maintained  by  the  Applicant 
pursuant  to  the  recordkeeping 
requirements  outlined  in  the  General 
Conditions  below.  An  independent 
fiduciary  committee  will  be  required  to 
make  its  decisions  on  the  basis  of  a  two- 
thirds  majority. 

22.  The  independent  fiduciary  of  each 
ERISA-Covered  Account  is  required  to 
approve  any  recommendation  by  UBS 
Realty,  acting  on  behalf  of  the  ERISA- 
Covered  Accounts,  involving  a  shared 
investment.  Situations  may  arise  where 
a  conflict  of  interest  may  develop  and 
the  independent  fiduciaries  of  the 
ERISA-Covered  Accounts  may  not  agree 
on  what  the  appropriate  course  of  action 
should  be  for  a  proposed  transaction.  In 
such  cases,  UBS  Realty,  acting  on  behalf 
of  the  ERISA-Covered  Accounts,  will 
make  recommendations,  which  may  be 
outlined  as  alternatives,  to  the 
independent  fiduciaries  regarding  the 
proposed  transaction.  If  an  alternative 
coiu'se  of  action  is  not  foimd  that  is 
acceptable,  and  the  independent 
fiduciaries  of  such  ERISA-Covered 
Accounts  are  in  effect  stalemated,  a 
procedure  has  been  developed  by  the 
Applicant  to  ensiu'e  that  a  decision  can 
be  made. 

23.  This  stalemate  procediu^  is 
designed  to  provide  a  result  that  is  the 
same  as  would  be  followed  in 
comparable  situations  where  uiu^lated 
parties  to  a  transaction  were  dealing  at 
arm's  length.  This  means  that  the  action 
that  will  be  taken  in  such  cases  is  the 
one  that  does  not  require  an  ERISA- 
Covered  Accoimt  to  invest  new  money 
and  will  not  change  the  terms  of  an 
existing  agreement  or  the  existing 
relationship  between  the  Client 
Accoiuits.  For  example,  in  the  case  of  a 
proposed  modification  to  a  debt 
investment  shared  by  two  ERISA- 


Covered  Accounts,  if  the  independent 
fiduciaries  cannot  agree  on  such 
modification,  no  modification  will  be 
made.  Rather,  the  terms  of  the  loan 
agreement,  as  originally  stated,  will  be 
carried  out.  Or,  in  the  case  of  a 
partnership  interest  shared  by  two 
ERISA-Covered  Accounts,  the  exercise 
of  a  buy-sell  provision  in  the 
partnership  agreement  by  a  co-partner 
will  require  the  two  ERISA-Covered 
Accounts  that  share  the  interest  in  the 
partnership  to  either  sell  their 
partnership  interest  to  the  co-partner  at 
a  stated  price,  as  determined  by  the 
partnership  agreement,  or  buy  the  co- 
partner's interest  at  the  stated  price.  If 
the  independent  fiduciaries  cannot 
agree  on  the  action  to  be  taken,  and  no 
alternative  course  of  action  is  found  to 
be  acceptable,  the  ERISA-Covered 
Accounts  will  be  required  to  sell  their 
interest  to  the  co-partner.  This  action 
would  be  taken  because  the  other 
(purchase)  option  would  require  the 
expenditure  of  additional  funds  by  an 
objecting  ERISA-Covered  Account. 
In  addition,  situations  may  arise 
where  an  ERISA-Covered  Account  and  a 
non-ERISA-Covered  Client  Account 
wish  to  pursue  different  courses  of 
action.  In  such  situations  the  decision 
on  behalf  of  the  non-ERISA-Covered 
Client  Account  will  be  made  by  persons 
independent  of  Aetna,  UBS  Realty  and 
any  of  their  respective  affiliates.^ 

Specific  Transactions 

I.  Direct  Real  Estate  Investments 

(a)  Tmnsfers  Between  Accounts 

24.  Following  the  initial  sharing  of 
investments,  it  may  be  in  the  best 
interests  of  the  Accounts  participating 
in  the  investment  for  one  Accoxmt  to 
sell  its  interest  to  the  other(s).  Such  a 
situation  may  arise,  for  example,  when 
one  Account  experiences  a  need  for 
liquidity  in  order  to  satisfy  the  cash 
needs  of  the  plans  participating  in  the 
Account,  while  for  the  other  Accoimt{s) 
the  investment  remains  appropriate. 
One  possible  means  of  reconciling  this 
situation  is  for  the  "selling"  Accoimt  to 
sell  its  interest  in  the  shared  investment 
to  the  remaining  participating 
Account(s)  or  to  another  Account(s)  at   - 
ciurent  fair  market  value.  Such  sales 
may  not,  however,  be  appropriate  in  all 
circumstances.  An  inter-Account 
transfer  will  only  be  permitted  when  it 
is  determined  to  be  in  the  best  interests 
of  each  Account  that  would  be  involved 


^In  this  regard,  the  Applicant  represents  that 
persons  independent  of  Aetna,  UBS  Realty  and  any 
of  their  respective  affiliates  will  make  the  decisions 
on  behalf  of  non-ERISA-Covered  Client  Accounts 
pursuant  to  Section  1(e)(2)  and  Sections  0  (b)(2)  and 
(c)(2)  (d)(2)  of  the  proposed  exemption. 
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in  the  transaction.  Where  two  or  more 
Accounts  are  involved  in  such  a 
transfer,  the  transfer  would  also  be 
subject  to  the  approval  of  the 
Connecticut  Insurance  Department.  In 
addition,  the  Applicant  has  determined 
that  no  such  transfers  will  be  permitted 
between  the  General  Accoimt  and  an 
.ERISA-Covered  Account.  Because  the 
Applicant  would  be  acting  on  behalf  of 
both  the  "buying"  and  "selling" 
Accounts  in  such  an  inter-Account 
transfer,  the  transfer  might  be  deemed  to 
constitute  a  prohibited  transaction 
under  section  406  of  the  Act. 
Accordingly,  exemptive  relief  is 
requested  herein  for  the  sale  or  transfer 
of  an  interest  in  a  shared  real  estate 
investment  by  one  ERISA-Covered 
Accoimt  to  another  Client  Account  of 
which  either  Aetna  or  UBS  Realty  is  a 
fiduciary.  Such  transfers  would  have  to 
be  at  fair  market  value  and  approved  by 
the  independent  fiduciary  for  each 
ERISA-Covered  Account  involved  in  the 
transfer.  See  Section  1(a). 

(b)  Joint  Sales  of  Property 

25.  In  situations  involving  shared  real 
estate  investments,  an  opportunity  may 
arise  to  sell  the  entire  investment  to  a 
third  party,  and  it  may  be  determined 
that  the  sale  is  desirable  for  all  of  the 
participating  Accoxmts.  When  the 
General  Account  is  participating  in  the 
investment,  and  the  sale  is  therefore 
determined  to  be  in  the  best  interests  of 
the  General  Account  (in  addition  to 
being  in  the  interests  of  the  other 
Account(s)),  the  sale  might  be  deemed 
to  constitute  a  prohibited  transaction 
under  section  406  of  the  Act  and  section 
4975  of  the  Code.^  Similarly,  the 
Applicant  may  be  acting  on  behalf  of 
two  ERISA-Covered  Accounts  or  an 
ERISA-Covered  Account  and  a  non- 
ERISA-Covered  Account  other  than  the 
General  Account.  Accordingly, 
exemptive  relief  is  requested  for  these 
joint  sales.  The  sales  would  have  to  be 
approved  by  the  independent  fiduciary 
for  each  ERISA-Covered  Account 
involved  in  the  sale.  See  Section  1(b). 

(c)  Additional  Capital  Contributions 

26.  On  occasion,  commercial  real 
estate  investments  require  infusions  of 
additional  capital  in  order  to  fulfill  the 
investment  expectations  of  the  property. 
For  example,  developmental  real  estate 
investments  sometimes  require 
additional  capital  in  order  to  complete 
the  construction  of  the  property.  In 
addition,  the  cash  flow  to  improve  or 
operate  completed  buildings  may  also 


result  in  th(  need  for  additional  capital. 
Such  additi  }nal  capital  is  fi-equently 
provided  bj  the  owners  of  the  property. 
In  the  case  i  tf  a  property  that  is  owned 
entirely  on  pehalf  of  the  Accounts,  it  is 
contemplated  that  needed  additional 
capital  will  ordinarily  be  contributed  in 
connection  ivith  the  investment  in  the 
form  of  an  6  quity  capital  contribution 
m^de  by  eai  ;h  participating  Account  in 
an  amount  ( qual  to  such  Account's 
existing  per  :entage  equity  interest  in  the 
shared  inve  itment;"  that  is,  in  the  first 
instance,  ea  :h  Account  would  be 
afforded  the  opportunity  to  confribute 
additional  c  apital  on  a  fully 
proportiona  le  basis.  In  the  case  of 
ERISA-Cov(  red  Accoimts,  all  decisions 
regarding  th  e  making  of  additional 
capital  cont  ibutions  must  be  approved 
by  the  independent  fiduciary  for  the 
ERISA-Cove  red  Account.  The  making  of 
an  addition)  il  capital  contribution  could 
be  deemed  1  o  involve  a  prohibited 
transaction  mder  section  406  of  the  Act. 
If  one  or  mc  re  participating  Accounts  in 
a  shared  in\  estment  is  unable  to  provide 
its  share  of  1  he  needed  additional 
capital,  vari  3us  alternatives  may  be 
appropriate  including  having  the  other 
Account(s)  1  nake  a  disproportionate 
contributioi .  For  example,  where  the 
General  Ace  ount  and  an  ERISA-Covered 
Account  pai  ticipate  in  a  shared 
investment  ind  the  need  for  additional 
capital  arise  s,  it  might  be  determined  for 
liquidity  rei  sons  or  other  factors 
involving  th  e  ERISA-Covered  Account 
that  the  add  tional  contribution  should 
not  be  made  by  that  ERISA-Covered 
Account.  Ai  a  result,  the  additional 
equity  capit  d  may  be  provided  entirely 
by  the  Gene  al  Accoimt  with  the  further 
consequenc !  that  the  General  Account 
would  there  after  have  a  larger  interest  in 
the  investm  jnt  and,  therefore,  a  larger 
share  in  the  appreciation  and  income  to 
be  derived  f  om  the  property.^  Such  an 
adjustment  n  ownership  interests  might 
be  deemed  1  o  constitute  a  prohibited 
(indirect  sal  js)  transaction  under 
section  406  jf  the  Act.  In  addition,  these 
situations  c(  luld  also  occur  where  two 
ERISA-Cov€  red  Accounts  or  an  ERISA- 
Covered  Aci  lount  and  a  non-ERISA- 
Covered  Clii  snt  Account  are  involved. 


'The  Department  notes  that  all  future  references 
to  the  provisions  of  the  Act  shall  be  deemed  to 
include  the  parallel  provisions  of  the  Code. 


"  In  any  case 
participates  in 
more  ERISA-Ct^ered 
additional  capi 
will  always  coi^buti 
such  capital. 

3  In  the  case 
owned  entirely  by 
capital  equalinj 
investment  (or 
Account's 
reduced  based 
value  of  the 
capital. 


i  equil  y 


vhere  the  General  Account 
shared  investment  with  one  or 

Accounts  and  a  call  for 
al  is  made,  the  General  Account 
e  at  least  its  pro  rata  share  of 

qi  shared  real  estate  investments 
^  Aetna,  if  an  Account  contributes 
less  than  its  pro  rata  interest  in  the 
nakes  no  contribution  at  all),  that 
interest  will  be  re-adjusted  and 
I  m  the  change  in  the  fair  market 
pre  perty  caused  by  the  infusion  of  new 


Accordingly,  the  Applicant  is  requesting 
exemptive  relief  that  would  permit  the 
contribution  of  additional  equity  capital 
for  a  shared  investment  by  Accounts 
participating  in  the  investment.  Any 
decision  made  or  action  taken  by  an 
ERISA-Covered  Account  [i.e.,  the 
contribution  of  either  no  additional 
capital,  the  ERISA-Covered  Account's 
pro  rata  share  of  additional  capital,  less 
than  or  more  than  the  ERISA-Covered 
Accoimt's  pro  rata  share,  etc.)  must  be 
approved  by  such  independent 
fiduciary.  See  Section  1(c). 

(d)  Lending  of  Funds  To  Meet 
Additional  Qipital  Requirements 

27.  If  the  General  Account  and  an 
ERISA-Covered  Account  participate  in  a 
shared  investment  that  experiences  the 
need  for  additional  capital,  and  it  is 
determined  that  the  ERISA-Covered 
Account  does  not  have  sufficient  funds 
available  to  meet  the  call  for  additional 
capital,  the  General  Account  might  be 
willing  and  able  to  loan  the  required 
funds  to  the  ERISA-Covered  Account. 
Prior  to  any  loan  being  made,  it  must  be 
approved  by  the  independent  fiduciary 
for  the  ERISA-Covered  Account.  Such 
loan  will  be  unsecured  and  non- 
recourse, will  bear  interest  at  a  rate  that 
will  not  exceed  the  prevailing  interest 
rate  on  90-day  Treasury  Bills,  will  not 
be  callable  at  any  time  by  the  General 
Account,  and  will  be  prepayable  at  any 
time  without  penalty  at  the  discretion  of 
the  independent  fiduciary  of  the  ERISA- 
Covered  Accoimt.  See  Section  1(d). 

(e)  Shared  Debt  Investments 

28.  The  Applicant  occasionally  makes 
real  estate  investments  consisting  of 
interim  construction  loans  or  medium 
or  long-term  mortgage  loans  on  a 
property.  In  some  instances,  the 
Applicant  may  have  the  opportunity  to 
obtain  an  equity  ownership  interest  in 
the  imderlying  real  property  upon 
maturity  of  the  debt  or  at  the  election  of 
the  Applicant.  It  is  possible  that  shared 
real«state  debt  investments  might  raise 
questions  under  section  406  of  the  Act 
in  essentially  two  situations:  (1)  A 
material  modification  in  the  terms  of  a 
loan  agreement,  or  (2)  a  default  on  a 
loan.  From  time  to  time,  the  terms  of 
outstanding  real  estate  loans  need  to  be 
modified  to  take  into  account  new 
developments.  Such  modifications  may 
commonly  include  extensions  of  the 
terms  of  the  loan,  revised  interest  rates, 
revised  repajmient  schedules,  changes 
in  covenants  or  warranties  to  permit,  for 
example,  additional  financing  to  be 
provided  by  others,  and  the  provision  of 
additional  financing  to  the  borrower  by 
the  Applicant.  These  situations  require 
a  decision  on  behalf  of  the  lender  as  to 
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whether  it  would  be  in  its  own  interest 
to  make  the  modifications  in  question. 
Similarly,  when  a  borrower  commits  an 
act  of  default  imder  a  loan  agreement, 
the  lender  must  determine,  in  its  own 
interest,  what  action,  if  any,  it  wishes  to 
take.  Such  action  might  involve 
foreclosure  on  the  loan,  a  restructuring 
of  the  loan  arrangement,  or,  in  some 
cases  as  appropriate,  no  action  at  all. 
When  a  debt  investment  is  shared 
among  Accoimts,  a  decision  must  be 
made  on  behalf  of  each  Account  with  , 
respect  to  the  action  to  be  taken  when 
a  loan  modification  or  loan  default 
situation  occurs.  In  some  cases, 
moreover,  it  is  conceivable  that  different 
actions  might  be  desired  by  different 
Accounts.  Normally,  however,  only  one 
imified  course  of  action  is  possible  in 
the  situation.  Since  UBS  Realty  manages 
each  of  the  Client  Accounts  (while  the 
General  Accoimt  is  managed  by  Aetna), 
the  action  the  Applicant  decides  to  take 
for  the  particular  Accoimts  may  raise 
questions  under  section  406  of  the  Act. 
Accordingly,  exemptive  relief  is  being 
requested  that  will  permit  the  Applicant 
on  behalf  of  the  Accounts  to  take 
appropriate  action  with  respect  to  the 
modification  of  the  material  terms  of  a 
loan,  or  with  respect  to  a  default 
situation  when  the  loan  is  a  shared 
investment  involving  one  or  more 
ERISA-Covered  Accounts,  or  with 
respect  to  the  acquisition  of  additional 
debt.  Each  such  action  would  require 
approval  of  the  independent  fiduciary 
for  each  ERISA-Covered  Account  and 
the  Applicant  or  the  client  for  each  non- 
ERISA-Covered  Client  Account.  If  there 
is  an  agreement  among  the  independent 
fiduciaries  and  the  non-ERISA-Covered 
Client  Accounts  as  to  the  course  of 
action  to  follow  with  regard  to  a 
proposed  loan  modification,  or  an 
adjustment  in  the  rights  upon  default, 
such  modification  or  adjustment  will  be 
implemented.  If,  upon  full  discussion  of 
the  matter,  no  course  of  action  can  be 
agreed  upon  by  the  independent 
fiduciaries  and  the  non-ERISA-Covered 
Client  Accounts,  no  modification  of  the 
terms  of  the  loan  or  adjustment  in  the 
rights  upon  default  would  be  made.  The 
terms  of  the  loan  agreement  as  originally 
stated  would  be  carried  out.  With 
respect  to  shared  debt  investments 
involving  ERISA-Covered  Accounts  and 
non-ERISA-Covered  Client  Accoimts, 
decisions  on  behalf  of  the  non-ERISA- 
Covered  Accounts  will  be  made  by 
persons  independent  of  Aetna,  UBS 
Realty  and  any  of  their  respective 
affiliates.  See  Section  1(e). 

n.  Partnership  Investments 

29.  Many  real  estate  investments  are 
structured  as  partnership  arrangements 


(rather  than  100  percent  ownership 
interest  in  property)  in  which  the 
Applicant  and  another  party,  such  as  a 
real  estate  developer  or  manager, 
participate  as  co-partners.  Generally,  the 
Applicant's  co-partner  acts  as  managing 
partner  of  the  joint  venture.  The 
Applicant,  in  turn,  may  allocate  its 
interest  in  the  partnership  to  more  than 
one  Accoimt.  Partnership  investments 
typically  involve  several  particular 
features  by  virtue  of  the  terms  and 
conditions  of  the  partnership 
agreements  that  may,  when  the 
partnership  interest  is  shared,  result  in 
possible  violations  of  section  406  of  the 
Act. 

(a)  Additional  Capital  Contributions  to 
Joirit  Ventures 

30.  As  in  the  case  of  investments 
made  entirely  by  Aetna,  partnership  real 
estate  investments  sometimes  require 
additional  operating  capital.  Typically, 
the  partnership  agreements  entered  into 
by  Aetna  and  many  other  real  estate 
investors  provide  for  a  capital  call  by 
the  general  partner  of  the  partnership  to 
be  made  to  each  partner  and  that  each 
partner  provide  the  needed  capital  on  a 
pro  rata  basis  either  in  the  form  of  an 
equity  contribution  or  a  loan  to  the 
partnership.  If  one  partner  refuses  to 
contribute  its  pro  rata  equity  share  of 
the  capital  call,  the  other  partner(s)  may 
contribute  additional  capital  to  cover 
the  short-fall  and  thereby  "squeeze 
down"  the  interest  in  the  venture  of  the 
non-contributing  partner. '° 
Alternatively,  if  sufficient  additional 
capital  is  not  provided  by  the  partners, 
other  financing  may  be  sought  or  the 
partnership  may  be  liquidated.  In  the 
case  of  a  capital  call  where  Aetna's 
partnership  interest  is  shared  by  two  or 
more  Accounts,  a  determination  must  be 
made  on  behalf  of  each  Account 
participating  in  the  shared  investment 
with  respect  to  whether  it  is  appropriate 
for  the  Account  to  provide  its 
proportionate  share  of  additional  capital 
requested  by  the  partnership.  The 


■°  In  the  case  of  a  call  for  additional  capital 
involving  a  typical  partnership  arrangement  entered 
into  between  parties  dealing  at  arm's-length,  the 
partnership  agreement  may  commonly  provide  that 
the  equity  interest  of  any  non-contributing  partner 
be  re-adjusted,  or  "squeezed  down,"  on  a  capital 
interest  basis.  This  involves  re-adjusting  the  equity 
interests  of  the  partners  solely  on  the  basis  of  the 
percentage  of  total  capital  contributed  without 
taking  into  account  any  appreciation  on  the 
underlying  property.  This  "capital  interest" 
adjustment  can  substantially  diminish  the  equity 
interest  of  the  non-contributing  partner  in  the  actual 
current  market  value  of  the  underlying  property. 
Thus,  this  type  of  re-adjustment  is  intended  to 
provide  an  incentive  to  all  partners  to  make  their 
proportionate  capital  contributions  so  that 
improvements  can  be  made  and  the  operation  of  a 
property  continued  without  burdening  the  other 
partners. 


general  rule  that  the  Applicant  will 
follow  is  that  each  Account  will  be 
given  the  opportunity  to  provide  its  pro 
rata  share  of  the  capital  call,  but  for 
some  Accounts  it  may  be  determined  to 
be  appropriate  to  provide  less  than  a  full 
share  or  no  additional  capital  at  all.  In 
such  cases,  the  interest  of  the  Account 
would  be  reduced  proportionately  on  a 
fair  market  basis.  In  the  case  of  ERISA- 
Covered  Accounts,  all  decisions 
regarding  the  making  of  additional 
capital  contributions  must  be  approved 
by  the  independent  fiduciary  for  the 
ERISA-Covered  Account.  In  addition  to 
situations  where  some  Accounts 
participating  in  the  ownership  of 
Aetna's  partnership  interest  may  not  be 
in  a  position  to  provide  their  share  of  a 
capital  call,  other  situations  may  arise 
where  a  partner  is  unable  to  make  its 
additional  capital  contributions.  Both  of 
these  situations  may  result  in  prohibited 
transactions  under  section  406  of  the 
Act.  See  Section  11(a). 

31.  Aetna  Shortfall.  In  situations 
where  the  General  Account  and  an 
ERISA-Covered  Account  are  sharing  an 
investment  in  a  partnership,  the  General 
Account  and  an  ERISA-Covered 
Account  may  experience  a  capital  call 
from  the  general  partner  of  the 
partnership  for  either  an  additional 
equity  or  debt  contribution.  If  it  is 
determined  that  the  ERISA-Covered 
Account  doesnot  have  sufficient  funds 
available  to  meet  its  contribution 
requirement,"  the  General  Account 
may  make  an  additional  equity 
contribution  to  the  partnership  to  cover 
the  ERISA-Covered  Account's  shortfall. 
However,  in  any  case  where  the  General 
Account  contributes  an  ERISA-Covered 
Account's  shortfall,  the  ERISA-Covered 
Account's  share  of  the  partnership 
interest  will  be  readjusted  and  reduced 
based  upon  the  change  in  the  fair 
market  value  of  the  partnership  interest 
held  by  Aetna  which  is  caused  by  the 
infusion  of  new  capital,  thus 
recognizing  any  appreciation  in  the 
investment.  There  is  no  "capital  basis 
squeeze  down"  effect  under  these 
circumstances  as  there  might  be  under 
the  partnership  agreement  should  Aetna 
(in  its  role  as  a  partner)  fail  to  meet  a 


' '  In  any  case  where  the  General  Account  and  one 
or  more  ERISA-Covered  Accounts  share  Aetna's 
interest  in  a  partnership,  the  General  Account  will 
always  make  a  capital  contribution  that  is  at  least' 
equivalent  proportionately  to  the  highest  capital 
contribution  made  by  an  ERISA-Covered  Account 
(but  not  higher  than  the  General  Account's  pro  rata 
share  of  the  required  additional  capital  except,  as 
described  in  paragraph  30.  in  the  event  of  a  co- 
venturer  shortfall).  Thus,  as  between  the  Accounts, 
the  General  Account  will  never  be  the  cause  of  a 
capital  contribution  shortfall  by  Aetna  that  would 
result  in  a  capital  basis  squeeze  down  by  a  partner. 
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call  for  additional  capital.  See  Section 
n(a)(l). 

Additionally,  the  General  Account 
may  make  a  loan  to  the  ERISA-Covered 
Account  to  enable  the  ERISA-Covered 
Account  to  make  its  required  pro  rata 
capital  contribution.  Accordingly, 
subject  to  the  conditions  of  the 
proposed  exemption,  this  proposed 
exemption  would  provide  relief  for 
loans  of  this  type.  Prior  to  any  loan 
being  made,  it  would  have  to  be 
approved  by  the  independent  fiduciary 
for  the  ERISA-Covered  Account.  Such 
loan  will  be  unsecured  and  non- 
recourse, will  bear  inter^t  at  a  rate  that 
will  not  exceed  the  prevailing  interest 
rate  on  90-day  Treasury  Bills,  will  not 
be  callable  at  any  time  by  the  General 
Accoimt,  and  will  be  prepayable  at  any 
time  without  penalty  at  the  discretion  of 
the  independ&t  fiduciary  of  the  ERISA- 
Covered  Account.  In  this  way,  the 
needed  capital  may  be  provided  without 
causing  a  "squeeze  down"  in  the  equity 
interest  of  the  participating  ERISA- 
Covered  Account.  A  similar  situation 
may  arise  where  two  ERISA-Covered 
Accoimts,  or  an  ERISA-Covered 
Account  and  a  non-ERISA-Covered 
Client  Account  participate  in  a 
partnership  investment.  If  one  Client 
Account  is  unable  or  unwilling,  to 
provide  its  proportionate  share  of  a 
capital  call,  the  other  Client  Account 
may  be  interested  in  making  up  the 
shortfall.  This  might  be  accomplished 
by-means  of  an  equity  contribution  with 
a  resulting  re-adjustment  on  a  current 
fair  market  value  basis  in  the  equity 
ownership  interests  of  the  participating 
Client  Accounts.  Thus,  any  of  these 
disproportionate  contribution  situations 
between  Client  Accounts  might  result  in 
a  violation  of  section  406(b)(2)  of  the 
Act.  Subject  to  the  generally  applicable 
conditions  of  this  proposed  exemption. 
Section  11(a)(3)  provides  limited  relief 
for  these  disproportionate  contributions. 

32.  Co-Partner  Shortfall.  In  some 
cases,  Aetna's  partner  in  a  partnership 
investment  may  be  unable  to  meet  its 
additional  capital  obligation,  and  the 
Applicant  may  deem  it  advisable  for 
some  or  all  of  the  participating 
Accounts  to  contribute  capital  in  excess 
of  their  pro  rata  share  in  the  partnership 
in  order  to  finance  the  operation  of  the 
property  (and  thereby  squeeze  down  the 
equity  interest  of  the  partner).  12  The 
Applicant  is  requesting  exemptive  relief 
that  would  permit  additional  capital 


'^  In  any  case  involving  a  shared  partnership 
interest  held  by  the  General  Account  and  an  ERISA- 
Covered  Account,  if  it  is  determined  that  the 
ERISA-Covered  Account  will  contribute  its  pro  rata 
share  of  extra  capital  the  General  Account  would 
also  contribute  at  least  its  pro  rata  share  of  such 
capital.  ,  ,- 


contributioi  s  to  be  made  by 
participatin  ;  Accoimts  on  a  non- 
proportionafe  basis  if  the  need  arises. 
Any  instancp  involving  the  infusion  of 
additional  capital  to  a  partnership  will 
be  considered  by  the  independent 
fiduciary  fo|  each  ERISA-Covered 
Accoimt  paj  ticipating  in  the  investment 
and  any  acti  on  to  be  taken  by  the 
Account  mil  st  be  approved  by  the 
independen  fiduciary.  These  actions 
might  inclut  e  contributing  a  pro  rata 
share  of  adcStional  equity  capital 


(including  a 


capital  contribution  that 


squeezes  do  vn  the  interest  of  a  partner 
on  the  basis  provided  in  the  partnership 
agreement),  contributing  more  or  less 
than  a  pro  n  ta  share,  or  contributing  no 
additional  c  tpital.  See  Section  11(a)(4). 

(b)  Third  Pa  ■ty  Purchase  of  Partnership 
Properties 

33.  Under  the  terms  of  certain 
partnership  agreements  entered  into  by 
Aetna  and  other  real  estate  investors,  if 
an  offer  is  re  ceived  ft-om  a  third  party 
to  purchase  he  assets  of  the 
partnership,  and  one  partner 
(irrespective  of  the  percentage 
ownership  i:  iterest  of  the  partner) 
.  wishes  to  ac  :ept  the  offer,  the  other 
partner  mus  either  (1)  also  accept  the 
offer,  or  (2)  1  luy  out  the  first  partner's 
interest  at  ti  e  portion  of  the  offer  price 
that  is  propc  rtionate  to  the  first 
partner's  shj  re  of  the  partnership.  For 
example,  if  j  ^etna  on  behalf  of  the 
Accounts  an  d  a  real  estate  developer  are 
partners  in  a  property  and  an  offer  is 
received  &"oi  q  another  person  to  acquire 
the  entire  pr  aperty  that  the  developer 
wants  to  ace  3pt,  the  Applicant  on  behalf 
of  the  Accoi  nts  would  be  obligated 
either  to  sel  its  interest  also  to  the  third 
party  or  to  b  ay  out  the  interest  of  the 
developer  at  the  portion  of  the  price 
offered  by  ti  e  third  party  proportionate 
to  the  deveh  per's  share  of  the 
partnership.  When  the  Applicant's 
interest  in  a  real  estate  partnership  is 
shared  by  tw  o  or  more  Accounts,  it  is 
likely  that  tl  e  same  decision  will  be 
appropriate  or  each  Account  in  any 
third-party  {  urchase  situation.  See 
Sections  1(b)  and  11(b)(1).  It  is  also 
possible,  ho  vever,  that  it  might  be  in 
the  interests  of  some  Accounts  to  reject 
the  offer  anc  buy-out  the  partner,  while 
other  Accou  its  might  not  have  the 
funds  to  do  1  o  or,  for  some  other  reason, 
would  elect  o  sell  to  the  third  party. 
The  partners  hip  agreements  typically 
require,  how  ever,  that  Aetna  on  behalf 
of  the  Accoi  nts  provide  its  co-partner 
with  a  buy  a  r  sell  reply.  Thus,  in 
making  a  bu  r  or  sell  decision  in  any  of 
these  cases  i  evolving  an  ERISA-Covered 
Account,  th«  Applicant  might  be 
deemed  to  b ;  acting  in  violation  of 


section  406  of  the  Act.  Further,  in  order 
to  resolve  situations  where  the  same 
reply  is  not  appropriate  for  all 
participating  Accounts,  various 
alternatives  may  be  adopted.  For 
example,  the  Account(s)  that  wishes  to 
continue  owning  the  property  may  be 
willing  and  able  itself  to  buy-out  not 
only  the  co-partner,  but  also  the  other 
participating  Account(s)  that  wishes  to 
accept  the  third  party  offer  to  sell.  The 
General  Account,  however,  will  not 
participate  in  the  buy-out  of  another 
Account(s).  Or,  one  Account  may  itself 
be  willing  and  able  to  buy-out  the  co- 
partner while  the  other  Account  chooses 
to  continue  holding  its  original  interest 
in  the  property.  Alternatively,  all  of  the 
Accounts  may  choose  to  participate  in 
the  buy-out,  but  on  a  basis  that  is  not 
in  proportion  to  their  existing 
ownership  interests.  When  an  ERISA- 
Covered  Account  is  involved,  such 
potentially  desirable  alternatives  may 
also  raise  questions  under  section  406  of 
the  Act  (whether  or  not  the  General 
Account  is  a  participant  in  the 
investment).  Accordingly,  the  Applicant 
is  requesting  exemptive  relief  that 
would  permit  the  Applicant  to  respond 
to  third-party  property  purchase  offers 
as  appropriate  under  the  circumstances. 
Such  a  response  might  involve 
acceptance  of  the  offer  on  behalf  of  all 
participating  Accounts,  a  buy-out  of  a 
partner  by  some  or  all  of  the 
participating  Accounts  on  a  pro  rata  or 
non-pro  rata  basis,  or  a  buy-out  of  the 
interest  of  one  participating  Accoimt 
(and  of  the  co-partner)  by  other 
participating  Accounts.  Any  action  by 
any  ERISA-Covered  Account  in  these 
situations  will  be  required  to  be 
approved  by  the  independent  fiduciary  , 
for  the  Account.  Further,  in  any  case 
involving  the  sharing  of  a  partnership 
interest  between  the  General  Account 
and  an  ERISA-Covered  Account,  the 
Applicant  has  determined  that  the 
action  taken  by  the  General  Account  in 
such  third-party  purchase  offer 
situations  will  not  be  inconsistent  with 
the  action  approved  for  the  ERISA- 
Covered  Account  by  the  independent 
fiduciary  for  such  Account.  For 
example,  where  the  Applicant 
recommends  that  a  third-party  purchase 
offer  be  accepted  and  the  independent 
fiduciary  nevertheless  determines  that 
the  interest  of  the  co-partner  should  be 
bought  out,  both  Accounts  will  buy  out 
the  interest  of  the  co-partner  on  a 
proportionate  basis,  unless  a 
disproportionate  buy-out  is  agreeable  to 
both  the  Applicant  and  the  independent 
.  fiduciary.  However,  where  an  offer  to 
sell  is  acceptable  to  the  co-partner  (and 
the  Applicant  has  the  option  of  selling 


Federal  Register / Vol.  68.  No.  188 /Monday,  September  29,  2003 /Notices 


56001 


to  the  third  party  or  buying  out  the  co- 
partner) and  it  is  determined  that  the 
General  Account  is  willing  and  able 
alone  to  buy  out  the  co-partner's 
interest,  the  independent  fiduciary  may 
elect  that  the  ERISA-Covered  Account 
retain  its  existing  ownership  interest.  In 
such  case,  the  General  Account  may  buy 
out  the  co-partner  pursuant  to  Section 
11(b)(1).  In  any  case  in  which  more  than 
one  ERISA-Covered  Account 
participates  in  a  shared  partnership 
investment  and  there  is  a  lack  of 
agreement  among  the  independent 
fiduciaries  with  respect  to  whether  to 
accept  a  "sell"  offer  or  to  buy-out  a  co- 
partner, the  Applicant,  as  indicated 
above,  must  nevertheless  provide  a 
unified  response  to  the  co-partner  on 
behalf  of  all  participating  Accounts. 
Accordingly,  in  these  instances,  all 
participating  Accounts  will  be  required 
to  accept  the  "sell"  offer,  unless  the 
Account  or  Accounts  that  prefer  the 
buy-out  can  buy-out  both  the  co- 
partner's and  the  "selling"  Account's 
interest,  or  unless  one  Account  elects  to 
retain  its  original  ownership  interest 
while  the  other  Account(s)  alone  buys 
out  the  co-partner's  interest.  The 
Applicant  represents  that  this  action  is 
preferred  because  the  purchase  option 
would  require  the  expenditure  of 
additional  funds  by  an  objecting 
Account."  See  Section  IlCb). 

(c)  Rights  of  First  Refusal  in  Partnership 
Agreements 

34.  Under  the  terms  of  certain 
partnership  agreements  entered  into  by 
Aetna  and  other  real  estate  investors,  if 
a  partner  wishes  to  sell  its  interest  in  the 
partnership  to  a  third  party,  the  other 
partner  must  be  given  the  opportunity  to 
exercise  a  right  of  first  refusal  to 
purchase  the  first  partner's  interest  at 
the  price  offered  by  the  third  party.  For 
example,  if  Aetna  and  a  real  estate 
developer  are  joint  venture  partners  and 
the  developer  decided  to  sell  its  interest 
to  a  third  party,  Aetna  would  have  the 
right  to  purchase  the  developer's 
interest  at  the  price  offered  by  the  third 
party.  In  tlie  case  of  shared  real  estate 
partnerships,  the  decision  by  the 
Applicant  on  behalf  of  the  Accounts 
witJi  respect  to  whether  or  not  to 
exercise  a  right  of  first  refusal  might 
raise  questions  under  section  406  of  the 
Act  since  each  Account  participating  in 


'^  Similarly,  in  any  case  involving  an  ERISA- 
Covered  Account  and  a  non-ERISA-Covered  Client 
Account,  if  there  is  a  lack  of  agreement  between  the 
independent  fiduciary  and,  for  example,  the 
trustees  of  a  foreign  or  public  plan  (or  the  Applicant 
in  the  case  of  a  discretionary  non-ERISA-Covered 
Account),  all  participating  Accounts  will  be 
required  to  accept  the  "sell"  offer  unless  an 
alternative  accommodation  as  described  above  is 
made. 


the  investment  might  be  affected 
differently  by  such  decision.  Because, 
under  the  terms  of  the  partnership 
agreement,  only  one  option  (exercise  or 
not  exercise)  may  be  chosen  by  the 
Applicant  on  behalf  of  the  Accounts, 
exemptive  relief  is  being  requested  that 
would  permit  the  Applicant  to  exercise 
or  not  exercise  a  right  of  first  refusd  as 
may  be  appropriate  imder  the 
circumstances.  Any  action  taken  on 
behalf  of  an  ERISA-Covered  Account 
regarding  the  exercise  of  such  a  right 
would  have  to  be  approved  by  the 
independent  fiduciary.  Further,  under 
the  requested  exemption,  if  the  General 
Account  and  an  ERISA-Covered 
Accovmt  share  a  partnership  investment, 
even  though  Aetna  may  initially  decide 
on  behalf  of  the  General  Accoimt  not  to 
make  a  purchase  under  a  right  of  first 
refusal  option,  the  General  Account  will 
be  required  to  participate  in  the 
purchase  of  the  other  partner's  interest 
if  the  independent  fiduciary  determines 
that  it  is  appropriate  for  the  ERISA- 
Covered  Account  to  participate  in  the 
exercise  of  the  right  of  first  refusal  on  at 
least  a  pro  rata  basis.  If,  however,  two 
Client  Accounts  participate  in  a  shared 
partnership  interest  and  agreement 
cannot  be  reached  on  behalf  of  the 
Client  Accounts  on  whether  to  exercise 
a  right  of  first  refusal,  the  right  will  not 
be  exercised  and  the  partner  will  be 
permitted  to  sell  its  interest  to  the  third 
party,  unless  one  Client  Account 
decides  to  buy-out  the  partner  alone.  In 
this  regard,  it  is  conceivable  that  some 
participating  Accounts  may  elect  to  take 
advantage  of  a  right  of  first  refusal 
opportimity  and  buy-out  a  co-partner 
without  other  participating  Accounts 
taking  part  in  the  transaction.  For 
example,  in  the  case  of  a  shared 
partnership  investment  involving  the 
General  Account  (or  any  other  Account) 
and  an  ERISA-Covered  Account,  if  the 
co-partner  wishes  to  accept  an  offer  to 
sell  its  interest  and  the  independent 
fiduciary  of  the  ERISA-Covered  Account 
decides  not  to  have  the  Client  Account 
participate  in  purchasing  that  partner's 
interest,  the  General  Account  (or  other 
participating  Account)  would  be  free  to 
make  the  purchase  on  its  own.  The 
exercise  of  a  right  of  first  refusal  on  such 
a  disproportionate  basis  might  also  raise 
questions  under  section  406  of  the  Act 
for  which  exemptive  relief  may  be 
needed.  See  Section  11(c). 

(d)  Buy-Sell  Provisions  in  Partnership 
Agreements 

35.  Certain  partnership  agreements 
entered  into  by  Aetna  may  provide  that 
one  partner  may  demand  that  the  other 
partner  either  sell  its  interest  to  the  first 
partner  at  a  price  as  determined  by  the 


terms  of  the  partnership  agreement  or 
buy  out  the  interest  of  the  first  partner 
at  such  price.  If  the  other  partner  refuses 
to  exercise  either  option  within  a 
specified  period,  it  must  sell  its  interest 
to  the  first  partner  at  the  stated  price. 
These  "buy-sell"  provisions  are 
generally  used  to  resolve  serious 
difficulties  pr  impasses  in  the  operation 
of  a  partnership,  but  generally  a 
partnership  agreement  permits  the  buy- 
sell  provision  to  be  exercised  at  any 
time.  As  in  the  situations  discussed 
above,  the  decision  by  the  Applicant  on 
behalf  of  the  Accounts  to  make  a  buy- 
sell  offer,  or  its  reaction  to  such  an  offer 
made  by  a  co-partner,  may  affect  various 
participating  Accounts  differently. 
Accordingly,  any  decision  made  by  the 
Applicant  in  these  cases  involving 
ERISA-Covered  Accoimts  might  raise 
questions  under  section  406  of  the  Act. 
The  Applicant  is  requesting  exemptive 
relief  that  would  permit  the  Applicant 
to  make  an  appropriate  decision  under 
the  circumstances  on  behalf  of  all 
participating  Accounts  to  make  a  buy- 
sell  offer  to  a  co-partner  or  to  react  to 
a  buy-sell  offer  fi-om  a  co-partner.  Any 
such  decision  must  be  approved  by  the 
independent  fiduciary  for  each  ERJSA- 
Covered  Account  participating  in  the 
investment.  Further,  under  the 
requested  exemption,  if  the  Applicant 
decides  to  exercise  (i.e.,  initiate)  a  buy- 
sell  option  with  respect  to  the  co- 
partner's interest  and  the  independent  ^ 
fiduciary  of  a  participating  ERISA- 
Covered  Account  objects,  the  buy-sell 
option  will  not  be  exercised.  Similarly, 
if  the  buy-sell  option  is  initiated  by  the 
co-partner  and  there  is  a  split  among  the 
independent  fiduciaries  of  participating 
ERISA-Covered  Accounts  with  respect 
to  whether  to  buy  or  sell,  all  such 
Accounts  will  be  required  to  sell,  unless 
the  Account(s)  that  wishes  to  buy-out 
the  co-partner  (or  the  co-pculner  and  the 
other  participating  Accoimt)  can  do  so 
without  the  participation  of  the  other 
Accounts.  Also,  where  a  buy-sell  option 
is  initiated  by  the  co-partner  and  Aetna 
determines  that  the  General  Account 
should  purchase  the  co-partner's 
interest,  if  the  independent  fiduciary  of 
a  participa  ing  ERISA-Covered  Accoimt 
determines  that,  as  between  "buy"  or 
"sell",  such  Account's  interest  should 
be  sold,  Aetna's  entire  partnership 
interest  will  be  sold  unless  the 
independent  fidnciary  agrees  that  it 
would  be  preferable  for  the  ERISA- 
Covered  Accoimt  to  retain  its  share  of 
the  partnership  interest  and  Aetna 
determines  th^t  the  General  Account  is 
willing  and  able  to  purchase  the  entire 
interest  of  the  co-partner.  Any  such 
disproportionate  purchases  may, 
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however,  also  raise  questions  under 
section  406  of  the  Act.  See  Section  n(d]. 

(e)  Transactions  With  Partnership  Party 
in  Interest. 

36.  The  Applicant  represents  that 
when  the  General  Account  holds  a  50 
percent  or  more  interest  in  a 
partnership,  the  partnership  itself  may 
be  deemed  to  be  a  party  in  interest 
under  section  3{14)(G)  of  the  Act.  Thus, 
any  subsequent  transaction  involving 
the  partnership  and  an  ERISA-Covered 
Accoimt  that  is  also  participating  in  the 
partnership  (e.g.,  an  additional 
contribution  of  capital)  may  be  deemed 
to  be  a  transaction  between  the  plans 
participating  in  such  ERISA-Covered 
Account  and  a  party  in  interest  (the 
partnership  itself)  in  violation  of  section 
406.  Also,  as  a  result  of  the  partnership 
becoming  a  party  in  interest  under 
section  3(14)(G)  of  the  Act,  other 
partners  in  the  partnership  having  a  ten 
percent  or  more  interest  may  be  parties 
in  interest  under  section  3(14)(1). 
Therefore,  transactions  such  as  buy- 
outs, sales  of  property,  leases,  etc.,  may 
occur  that  involve  possible  violations  of 
section  406.  Accordingly,  the  Applicant 
is  requesting  exemptive  relief  from  the 
restrictions  of  section  406(a)  of  the  Act, 
only,  which  would  permit:  (1)  Any 
additional  equity  or  debt  capital 
contributions  to  a  partnership  by  an 
-ERISA-Covered  Account  that  is 
participating  in  an  interest  in  the 
partnership,  where  the  partnership  is  a 
party  in  interest  solely  by  reason  of  the 
General  Account's  ownership  of  a  50 
percent  or  more  interest  in  such 
partnership;  (2)  any  material 
modification  in  the  terms  of,  or  action 
taken  upon  default  with  respect  to,  a 
loan  to  the  partnership  in  which  the 
ERISA-Covered  Account  has  an  interest 
as  a  lender;  or  (3)  other  transactions 
with  the  co-partners  that  arise  in 
connection  with  the  operation  of  the 
partnership.  Any  such  action  would  be 
conditioned  upon  the  approval  of  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account.  In  addition,  the 
transactions  would  be  conducted  on  a 
totally  arm's-length  basis,  and  the  party 
in  interest  involved  would  have  no 
power  or  authority  to  influence  any  of 
the  transactions  engaged  in  by  the 
Applicant  on  behalf  of  any  of  the 
Accoimts  managed  by  the  Applicant. 
See  Section  HI. 

Approvals  and  Disclosures  Pursuant  to 
PTE  91-10 

1.  Because  the  proposed  exemption  in 
this  notice  is  a  modification  and 
replacement  of  an  existing  exemption 
(PTE  91-10),  any  approvals, 
appointments,  disclosures  and  decisions 


made  or  given  pursuant  to  PTE  91-10 
shall  remain  in  full  force  and  effect  with 
respect  to  th|s  replacement  exemption. 
Accordingly;  the  Applicant  is  not 
required  to  seek  or  request  any  such 
additional  approvals,  appointments  or 
decisions  orjmake  any  additional 
disclosures  (except  as  provided  in 
paragraphs  12  and  13  hereof)  by  virtue 
of  this  proposed  exemption.  See  Section 

iv(j).         I 

Initial  Proportionate  Allocations  . 

The  Applicant  has  not  requested 
exemptive  relief  for  the  initial  allocation 
of  shared  reil  estate  investments  by 
Aetna  amon^  two  or  more  Accounts,  at 
least  one  of  which  is  an  ERISA-Covered 
Account,  wljere  each  of  the  Accounts 
participating  in  a  real  estate  investment 
participatesln  the  debt  and  equity 
interests  in  tpe  same  relative 
proportions. 

According  ly,  since  it  appears  that  the 
method  by  v  hich  the  interests  in  the 
real  estate  in  vestments  are  allocated  to 
the  Account^  does  not  result  in  per  se 
prohibited  transactions  under  the  Act, 
the  Department  has, not  proposed 
exemptive  relief  with  respect  to  the 
initial  shariiig  of  these  investments. '"» 

Notice  to  Interested  Persons 

Those  per  ions  who  may  be  interested 
in  the  pende  ncy  of  the  requested 
exemption  ii  tclude  fiduciaries  of 
employee  be  nefit  plans  investing  in 
ERISA-Covered  Accounts  that  would  be 
affected  by  t  le  transition  of  Accounts 
from  Aetna  Id  UBS  Realty.  Because  of 
the  number  i  »f  affected  persons,  the 
Department  las  determined  that  the 
only  practic  il  form  of  providing  notice 
to  interested  persons  is  the  distribution, 
by  Aetna  or  JBS  Realty,  of  the  notice  of 
proposed  ex  smption,  as  published  in 
the  Federal  Register,  to  the  appropriate 
fiduciaries  o  '  each  plan  described 
above.  The  c  istribution  will  occur 
within  30  da  ys  of  the  publication  of  the 
notice  of  pre  posed  exemption  in  the 
Federal  Reg  ster.  The  information 
provided  wi  1  include  a  notice  to 
interested  persons  of  their  right  to 
comment  or  request  a  public  hearing,  as 
described  in  29  CFR  2570.43(b). 

In  additio  i,  Aetna  or  UBS  Realty  will 
provide  cop  es  of  the  proposed 
exemption,  i  ipon  request,  to  other 
interested  pi  irsons,  including  plan 
fiduciaries  t  lat  may  invest  in  ERISA- 
Covered  Ac<  oimts  in  the  future  during 
this  period. 

Written  cdmments  and/or  requests  of 
a  hearing  mi  ist  be  made  within  sixty 


'■*  See  preamlfi 
Aetna.  55  FR 


45B71 


e  to  the  Proposed  Exemption  for 
at  45&78  (October  30,  1990). 


(60)  days  of  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the^eneral  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the   , 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/ or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  Jhe  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 
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Proposed  Exemption 

Under  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  subpart  B  (55 
FR  32836.  August  10,  1990),  the 
Department  proposes  to  amend  and 
replace  Prohibited  Transaction 
Exemption  91-10,  56  FR  3273  (January 
29, 1991),  with  the  following 
exemption. 

Section  I — Exemption  for  Certain 
Transactions  Involving  the  Management 
of  Investments  Shared  by  Two  or  More 
Accounts 

If  the  exemption  is  granted,  as 
indicated  below,  the  restrictions  of 
certain  sections  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  certain  parts  of  section  4975  of  the 
Code  shall  not  apply  to  the  following 
transactions  if  the  conditions  set  forth  in 
Section  IV  are  met: 

(a)  Transfers  Between  Accounts — The 
restrictions  of  section  406(b)(2)  of  the 
Act  shall  not  apply  to  the  sale  or 
transfer  of  an  interest  in  a  shared 
investment  (including  a  shared 
partnership  interest)  between  two  or 
more  Accounts  (except  the  General 
Account),  provided  that  each  ERISA- 
Covered  Account  pays  no  more,  or 
receives  no  less,  than  fair  market  value 
for  its  interest  in  a  shared  investment. 

(b)  Joint  Sales  of  Property— The 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  to 

a  third  party  of  the  entire  interest  in  a 
shared  investment  (including  a  shared 
partnership  interest)  by  two  or  more 
Accounts,  provided  that  each  ERISA- 
Covered  Account  receives  no  less  than 
fair  market  value  for  its  interest  in  the 
shared  investment. 

(c)  Additional  Capital  Contributions — 
The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
either  to  the  making  of  a  proportionate 
equity  capital  contribution  by  one  or 
more  of  the  Accounts  to  a  shared 
investment;  or  to  the  making  of  a 
Disproportionate  [as  defined  in  Section 
V(e)]  equity  capital  contribution  (or  the 
failure  to  make  such  additional 
contribution)  by  one  or  more  of  such 
Accoimts  which  results  in  an 
adjustment  in  the  equity  ownership 
interests  of  the  Accounts  in  the  shared 
investment  on  the  basis  of  the  fair 


market  value  of  such  interests 
subsequent  to  such  contribution, 
provided  that  each  ERISA-Covered 
Accoimt  is  given  an  opportunity  to 
make  a  proportionate  contribution. 

(d)  Lending  of  Funds — The 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  lending 
of  funds  from  the  General  Account  to  an 
ERISA-Covered  Accoimt  to  enable  the 
ERISA-Covered  Account  to  make  an 
additional  proportionate  contribution, 
provided  that  such  loan — 

(A)  Is  unsecured  and  non-rec    rse 
with  respect  to  participating  plans, 

(B)  Bears  interest  at  a  rate  not  to 
exceed  the  prevailing  rate  on  90-day 
Treasury  Bills, 

(C)  Is  not  callable  at  any  time  by  the 
General  Accoimt,  and 

(D)  Is  prepayable  at  any  time  without 
penalty. 

(e)  Shared  Debt  Investments — In  the 
case  of  a  debt  investment  that  is  shared 
between  two- or  more  Accounts, 
including  one  or  more  of  the  ERISA- 
Covered  Accounts: 

(1)  The  restrictions  of  sections  406(a) 
and  406(b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  any  material  modification  in  the 
terms  of  the  loan  agreement  resulting 
from  a  request  by  the  borrower  or  any 
decision  regarding  the  action  to  be 
taken,  if  any,  on  behalf  of  the  Accounts 
in  the  event  of  a  loan  default  by  the 
borrower. 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  decision  by  Aetna  or  UBS  Realty  on 
behalf  of  one  or  more  ERISA-Covered 
Accounts:  (A)  Not  to  modify  a  loan 
agreement  as  requested  by  the  borrower; 
or  (B)  to  exercise  any  rights  provided  in 
the  loan  agreement  in  the  event  of  a  loan 
default  by  the  borrower,  even  though 
the  independent  fiduciary  for  one  of 
such  Accounts  has  approved  such 
modification  or  has  not  approved  the 
exercise  of  such  rights;  and 

(3)  The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
either  to  the  proportionate  acquisition  of 
additional  debt  by  one  or  more  of  the 
Accounts  to  a  shared  debt  investment, 
or  to  the  acquisition  of  Disproportionate 
additional  debt  (or  the  failure  to  acquire 
such  additional  debt)  by  one  or  more  of 


such  Accounts  which  results  in  an 
adjustment  in  the  amount  of  debt  held 
by  the  Accounts  in  the  shared 
investment  provided  that  each  ERISA- 
Covered  Account  is  given  an 
opportunity  to  acquire  additional  debt 
on  a  proportionate  basis. 

Section  U — Exemption  for  Certain 
Transactions  Involving  the  Management  ■ 
of  Partnership  Interests  Shared  by  Two 
or  More  Accounts 

If  the  exemption  is  granted,  the 
restrictions  of  certain  sections  of  the  Act 
and  the  sanctions-  resulting  from  the 
application  of  certain  parts  of  section 
4975  of  the  Code  shall  not  apply  to  the 
following  transactions  resulting  frt)m 
the  sharing  of  an  investment  in  a  real 
estate  partnership  between  two  or  more 
Accounts,  if  the  conditions  set  forth  in 
Section  IV  are  met: 

(a)  Additional  Capital  Contributions^ 
(1)  The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
either  to  the  making  of  additional 
proportionate  equity  capital 
contributions  by  one  or  more  Accounts 
participating  in  the  partnership;  or  to 
the  making  of  Disproportionate  (as 
defined  Section  V(e))  equity  capital 
contributions  by  one  or  more  of  such 
Accounts  which  results  in  an 
adjustment  in  the  equity  ownership 
interest  of  the  Accounts  in  the  shared 
partnership  investment  on  the  basis  of 
the  fair  market  value  of  such  interests 
subsequent  to  such  contributions; 
provided  that  each  ERISA-Covered 
Account  is  given  an  opportunity  to 
make  a  proportionate  contribution. 

(2)  The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply  . 
to  the  lending  of  funds  from  the  General 
Account  to  an  ERISA-Covered  Account 
to  enable  the  ERISA-Covered  Account  to 
make  an  additional  proportionate 
capital  contribution,  provided  that  such 
loan — 

(A)  Is  unsecured  and  non-recourse 
with  respect  to  the  participating  plans, 

(B)  Bears  interest  at  a  rate  not  to 
exceed  the  prevailing  rate  on  90-day 
Treasury  Bills, 

(C)  Is  not  callable  at  any  time  by  the 
General  Account,  and 

(D)  Is  prepayable  at  any  time  without 
penalty. 

(3)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  making  of  Disproportionate 
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additional  equity  capital  contributions 
(or  the  failure  to  make  such  additional 
contributions]  to  the  partnership  by 
Accounts  other  than  the  General 
Account  which  result  in  an  adjustment 
in  the  equity  ownership  interests  of  the 
ERISA-Covered  Accounts  in  the 
partnership  on  the  basis  of  the  fair 
market  value  of  such  partnership 
interests  subsequent  to  such 
contributions,  provided  that  each 
ERISA-Covered  Account  is  given  an 
opportiuiity  to  provide  its  proportionate 
share  of  the  additional  equity  capital 
contributions;  and 

(4)  In  the  event  a  co-partner  fails  to 
provide  all  or  any  part  of  its 
proportionate  share  of  an  additional 
equity  capital  contribution,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  making 
of  Disproportionate  additional  equity 
capital  contributions  to  the  partnership 
by  an  Account  up  to  the  amount  of  such 
contribution  not  provided  by  the  co- 
partner  which  result  in  an  adjustment  in 
the  equity  ownership  interests  of  the 
Accounts  in  the  partnership  on  the  basis, 
provided  in  the  partnership  agreement, 
provided  that  such  ERISA-Covered 
Account  is  given  an  opportunity  to 
participate  in  all  additional  equity 
capital  contributions  on  a  proportionate 
basis. 

(b)  Third  Party  Purchase  Offers— {1) 
In  the  case  of  an  offer  by  a  third  party 
to  purchase  any  property  owned  by  the 
partnership,  the  restrictions  of  sections 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  acquisition  by  the  Accounts, 
including  one  or  mqre  ERISA-Covered 
Account[s],  on  either  a  proportionate  or 
Disproportionate  basis  of  a  co-partner's 
interest  in  the  partnership  in  connection 
with  a  decision  on  behalf  of  such 
Accounts  to  reject  such  pxirchase  offer, 
provided  that  each  ERISA-Covered 
Account  is  first  given  an  opportunity  to 
participate  in  the  acquisition  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  acceptance  by  Aetna  or  UBS  Realty 
on  behalf  of  two  or  more  Accounts, 
including  one  or  more  ERISA-Covered 
Accou|it[s],  of  an  offer  by  a  third  party  , 
to  purchase  a  property  owned  by  the 
partnership  even  though  the 
independent  fiduciary  for  one  or  more 
of  such  ERISA-Covered  Account(s]  has 
not  approved  the  acceptance  of  the  offer 


interests  in 
(c)  Rights 
case  of  the  r 
first  refusal 


where  all  of  the  Accoimts  (other  than 
the  General  Account)  participating  in 
such  investiment  are  not  in  agreement  on 
how  to  proc(  ed  with  respect  to  such 
offer,  provid  sd  that  the  declining 
Account[sI  a  re  first  afforded  the 
opportunity  to  buy  out  both  the  co- 
partner and  ^'selling"  Account's 
e  partnership. 
>f  First  Refusal— [1]  In  the 
ht  to  exercise  a  right  of 
escribed  ijti  a  partnership 
agreement  td  purchase  a  co-partner's 
interest  in  th  e  partnership  at  the  price 
offered  for  s^ch  interest  by  a  third  party, 
the  restrictiotas  of  sections  406(a), 
406(b)(1)  an(  406(b)(2)  of  the  Act  and 
the  sanctioni  resulting  from  the 
application  «  f  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  c  f  the  Code,  shall  not  apply 
to  the  acquis  ition  by  such  Accounts, 
including  onle  or  more  ERISA-Covered 
Account[s],  (jn  either  a  proportionate  or 
Disproportio  date  basis  of  a  co-partner's 
interest  in  th  e  partnership  in  connection 
with  the  exei  cise  of  such  a  right  of  first 
refusal,  prov  ded  that  each  ERISA- 
Covered  Ace  aunt  is  first  given  an 
opportunity  o  participate  on  a 
proportionat  j  basis;  and 

(2)  The  res  rictions  of  section 
406(b)(2)  of  I  tie  Act  shall  not  apply  to 
any  decision  by  Aetna  or  UBS  Resdty  on 
behalf  of  the  ERISA-Covered  Accounts 
not  to  exerci  le  such  a  right  of  first 
refusal  even  hough  the  independent 
fiduciary  for  one  or  more  of  such 
ERISA-Covei  ed  Accoimts  has  approved 
the  exercise  )f  the  right  of  first  refusal 
where  all  of  he  Accounts  participating 
in  such  inve  tment  (other  than  the 
General  Acc{  lunt)  are  not  in  agreement 
on  how  to  pi  aceed  with  respect  to  such 
right  of  first  efusal,  provided  that  the 
Accounts  thi  t  approved  the  exercise  of 
the  right  of  f  rst  refusal  are  offered  the 
opportunity  o  buy-out  the  co-partner  on 
their  own. 

(d)  Buy-Se  1  Options — (1)  In  the  case 
of  the  exerci  e  of  a  buy-sell  option  set 
forth  in  the  { artnership  agreement,  the 
restrictions  c  f  sections  406(a),  406(b)(1) 
and406(b)(2  of  the  Act  and  the 
sanctions  res  ulting  from  the  application 
of  section  49  75  of  the  Code  by  reason  of 
section  4975  c)(l)(A)  through  (E)  of  the 
Code  shall  net  apply  to  the  acquisition 
by  one  or  mc  re  of  the  Accounts  on  - 
either  a  prop  ortionate  or 
Disproportio  nate  basis  of  a  co-partner's 
interest  in  th  b  partnership  in  connection 
with  the  exe  cise  of  such  a  buy-sell 
option,  prov  ded  that  each  ERISA- 
Covered  Ace  aunt  is  first  given  the 
opportunity  ;o  participate  on  a 
proportionat  i  basis;  and 

(2)  The  res  rictions  of  section 
406(b)(2)  of  1  le  Act  shall  not  apply  to 


any  decision  by  Aetna  or  UBS  Realty  on 
behalf  of  two  or  more  Accounts, 
including  one  or  more  ERISA-Covered 
Accoxmt(s],  to  sell  the  interest  of  such 
Accounts  in  the  partnership  to  a  co- 
partner even  though  the  independent 
fiduciary  for  one  or  more  of  such 
.ERISA-Covered  Account[s]  has  not 
approved  such  sale  where  all  of  the 
Accounts  participating  in  such 
investment  (other  than  the  General 
Accoimt)  are  not  in  agreement  on  how 
to  proceed  with  respect  to  the  buy-sell 
option,  provided  that  such  disapproving 
Account  is  first  afforded  the  opportunity 
to  purchase  the  entire  interest  of  the  co- 
partner. 

Section  III— Exemption  for  Transactions 
Involving  a  Partnership  or  Persons 
Related  to  a  Partnership 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
if  the  conditions  in  Section  IV  are  met, 
to  any  additional  equity  or  debt  capital 
contributions  to  a  partnership,  or  any 
transaction  with  the  co-partner  which 
arises  in  connection  with  the  operation 
of  the  partnership,  by  an  ERISA-Covered 
Account  that  is  participating  in  an 
interest  in  the  partnership,  or  to  any 
material  modification  in  the  terms  of,  or 
action  taken  upon  default  with  respect 
to,  a  loan  to  the  partnership  in  which 
the  ERISA-Covered  Account  has  an 
interest  as  a  lender,  where  the 
partnership  is  a  party  in  interest  solely 
by  reason  of  the  ownership  on  behalf  of 
the  General  Account  of  a  50  percent  or 
more  interest  in  such  joint  ventiu-e. 

Section  IV — General  Conditions 

(a)  The  decision  to  participate  in  any 
ERISA-Covered  Account  that  shares  reed 
estate  mvestments  must  be  made  by 
plan  fiduciaries  who  are  totally 
unrelated  to  Aetna,  UBS  Realty  and 
their  respective  affiliates.  This  condition 
shall  not  apply  to  plans  covering 
employees  of  Aetna,  UBS  Realty  or  any 
of  their  respective  affiliates. 

(b)  Each  contractholder  or  prospective 
contractholder  in  em  ERISA-Covered 
Account  which  shares  or  proposes  to 
share  real  estate  investments  is  provided 
with  a  written  description  of  potential 
conflicts  of  interest  that  may  result  from 
the  sharing,  a  copy  of  the  notice  of 
pendency,  and  a  copy  of  the  exemption 
if  granted. 

(c)  An  independent  fiduciary  must  be 
appointed  on  behalf  of  each  ERISA- 
Covered  Account  participating  in  the 
sharing  of  investments.  "The 
independent  fiduciary  shall  be  either: 
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(1)  A  business  organization  which  has 
at  least  five  years  of  experience  with 
respect  to  commercial  real  estate 
investments, 

(2)  A  committee  comprised  of  one  or 
more  individuals  who  each  have  at  least 
five  years  of  experience  with  respect  to 
commercial  real  estate  investments,  or 

(3)  The  plan  sponsor  (or  its  designee) 
of  a  plan  (or  plans)  that  is  the  sole 
participant  in  an  ERISA-Covered 
Account. 

(d)  The  independent  fiduciary  or 
independent  fiduciary  committee 

.member  shall  not  be  or  consist  of  Aetna, 
UBS  Realty  or  any  of  their  respective 
affiliates. 

(e)  No  organization  or  individual  may 
serve  as  an  independent  fiduciary  for  an 
ERlSA-Covered  Account  for  any  fiscal 
year  if  the  gross  income  (other  than 
fixed,  non-discretionary  retirement 
income  and  any  cost  of  living  increases 
thereon)  received  by  such  organization 
or  individual  (or  any  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director,  or 
ten  percent  or  more  partner  or 
shareholder)  from  Aetna,  UBS  Realty, 
any  of  their  respective  aj^liates,  and  the 
ERISA-Covered  Accounts  for  that  fiscal 
year  exceeds  five  percent  of  its  or  his 
aimual  gross  income  from  all  sources  for 
the  prior  fiscal  year.  If  such  organization 
or  individual  had  no  income  for  the 
prior  fiscal  year,  the  five  percent 
limitation  shall  be  applied  with 
reference  to  the  fiscal  year  in  which 
such  organization  or  individual  serves 
as  an  independent  fiduciary.  The 
income  limitation  will  include  income 
for  services  rendered  to  the  Accoimts  as 
independent  fiduciary  under  any 
prohibited  transaction  exemption(s) 
granted  by  the  Department.  However, 
such  income  limitation  shall  not 
include  any  income  for  services 
rendered  to  a  Single  Customer  ERISA- 
Covered  Account  by  an  independent 
fiduciary  selected  by  the  Plan  Sponsor 
to  the  extent  determined  by  tlSe 
Department  in  any  subsequent 
prohibited  transaction  proceeding. 

In  addition,  no  organization  or 
individual  who  is  an  independent 
fiduciary,  and  no  partnership  or 
corporation  of  which  such  orgemization 
or  individual  is  an  ofiicer,  director  or 
ten  percent  or  more  partner  or 
shareholder,  may  acquire  any  property 
from,  sell  any  property  to,  or  borrow  any 
funds  from,  Aetna,  UBS  Realty,  any  of 
their  respective  affiliates,  or  any 
Account  managed  by  Aetna,  UBS  Realty 
or  any  of  their  respective  affiliates, 
during  the  period  that  such  organization 
or  individual  serves  as  an  independent 
fiduciary  and  continuing  for  a  period  of 
six  months  after  such  organization  or 


individual  ceases  to  be  an  independent 
fiduciary,  or  negotiate  any  such 
transaction  during  the  period  that  such 
organization  or  individual  serves  as 
independent  fiduciary. 

(f)  The  independent  fiduciary  acting 
on  behalf  of  an  ERISA-Covered  Accoimt 
shall  have  the  responsibility  and 
authority  to  approve  or  reject 
recommendations  made  by  Aetna,  UBS 
Realty  or  any  of  their  respective 
affiliates  for  each  of  the  transactions  in 
this  proposed  exemption.  Aetna,  UBS 
Realty  and  any  of  their  respective 
affiliates  shall  involve  the  independent 
fiduciary  in  the  consideration  of 
contemplated  transactions  prior  to  the 
making  of  any  decisions,  and  shall 
provide  the  independent  fiduciary  with 
whatever  information  may  be  necessary 
in  making  its  determinations. 

In  addition,  the  independent  fiduciary 
shall  review  on  an  as-needed  basis,  but 
not  less  than  twice  annually,  the  shared 
real  estate  investments  in  the  ERISA- 
Covered  Account  to  determine  whether 
the  shared  real  estate  investments  are 
held  in  the  best  interest  of  the  ERISA- 
Covered  Account. 

(g)  Neither  UBS  Realty  nor  any  of  its 
affiliates  is  a  co-investor  in  the  shared 
investment  or  partnership  to  which  an 
exemption  provided  by  Sections  I,  II  or 
III  above  is  being  applied;  provided, 
however,  that  this  condition  shall  not 
preclude  an  employee  benefit  plan 
maintained  by  Aetna,  UBS  Realty  or  any 
of  their  affiliates  from  participating  in 
an  ERISA-Covered  Account  that  is  such 
a  co-investor. 

(h)  Aetna  or  UBS  Realty  maintains  for 
a  period  of  six  years  fix)m  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (i)  of  this  Section  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Aetna,  UBS  Realty  or  any  of  their 
respective  affiliates,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six- 
year  period. 

(i)  Except  as  provided  in  paragraph  (2) 
of  this  subsection  (i)  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
subsection  (h)  of  this  Section  are 
unconditionally  available  at  their 
customar>'  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service,  , 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  ERISA-Covered 
Account  who  has  authority  to  acquire  or 


dispose  of  the  interests  of  the  plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
plan  participating  in  an  ERISA-Covered 
Accoimt  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  ERISA- 
Covered  Account,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
subsection  (i)  shall  be  authorized  to 
examine  trade  secrets  of  Aetna,  UBS 
Realty  or  any  of  their  respective, 
affiliates,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  V — Definitions 

For  the  purposes  of  this  proposed 
exemption: 

(a)  An  "affiliate"  of  Aetna  or  UBS 
Realty,  respectivley,  includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Aetna  or  UBS 
Realty,  respectivley, 

(2)  Any  officer,  director  or  employee 
of  Aetna,  UBS  Realty  or  any  person 
described  in  section  V(a)(l),  and 

(3)  Any  partnership  in  which  Aetna  or 
UBS  Realty  is  a  partner. 

(b)  An  "Account"  means  any  account 
maintained  by  Aetna  and,  except  in  the 
case  of  the  General  Account,  managed 
by  UBS  Realty.  The  term  "Account" 
includes  the  General  Account,  ERISA- 
Covered  Accounts,  Pooled  Accounts 
and  Single  Customer  Accounts,  as  well 
as  combinations  of  accounts  other  than 
the  General  Account  which  are 
consolidated  for  investment 
management  purposes  as  if  they  were  a 
single  account. 

(c)  The  "General  Account"  m^ans  the 
general  asset  account  of  Aetna  and  any 
of  its  affiliates  which  are  insurance 
companies  licensed  to  do  business  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act. 

(d)  An  "ERISA-Covered  Account's^ 
means  any  Account  (other  than  the 
General  Account)  in  which  employee 
benefit  plans  subject  to  Title  I  or  Title 
II  of  the  Act  participate. 

(e)  "Disproportionate"  means  not  in 
proportion  to  an  Account's  existing 
equity  ownership  interest  in  an 
investment,  partnership  or  partnership 
interest  in  a  debt. 

(f)  The  "Transition  Effective  Date"  is 
the  effective  date  of  the  delegation  by 
Aetna  to  UBS  Realty  of  the  management 
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oFthe  Accounts,  which  has  been 
designated  as  October  1,  2003. 
EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
as  of  October  1,  2003,  the  Transition 
Effective  Date. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Buyniski  of  the  Department, 
telephone  (202)  693-8545.  (This  is  not 
a  toll-free  number.) 

Signed  at  Washington,  DC,  this  24th  day  of 
September.  2003. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 

(FR  Doc.  03-24594  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[AppllcatkMi  No.  D-11136,  et  al.] 

Proposed  Exemptions;  Tlie  National 
Electrical  Beneftt  Fund  (the  Plan) 

AGENCY:  Employee  Benefits  Security 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  docimient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  froni  certain  of  the 
prohibitiid  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
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issues  to  be  addressed  and 


include  a  ge  leral  description  of  the 
evidence  to  )e  presented  at  the  hearing. 
ADDRESSES: .  Ml  written  comments  and 
requests  for  .  hearing  (at  least  three 
copies)  shoifd  be  sent  to  the  Employee 
Benefits  Sec^ity  Administration 
(EBSA).  Gffifce  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  hi  Labor,  200  Constitution 
Avenue,  N\y.,  Washington,  DC  20210. 

Attention:  Aijplication  No. , 

stated  in  eaoi  Notice  of  Proposed 
Exemption.  Interested  persons  are  also 
invited  to  su  Dmit  comments  and/or 
hearing  requ  ssts  to  EBSA  via  e-mail  or 
FAX.  Any  si  ch  comments  or  requests 
should  be  se  it  either  by  e-mail  to: 
"moffitt.bett  f@dol.gov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  c(  mment  period.  The 
applications  for  exemption  and  the 
comments  re  ceived  will  be  available  for 
public  inspe  :tion  in  the  Public 
Documents  I  oom  of  the  Employee 
Benefits  Security  Administration,  U.S. 
Department  i  )f  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Int  irested  Persons 

Notice  of  t  le  proposed  exemptions 
will  be  provi  ded  to  all  interested 
persons  in  tl  e  manner  agreed  upon  by 
the  applican  and  the  Department 
within  15  dai^s  of  the  date  of  publication 
in  the  Federi  J  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exi  mption  as  published  in  the 
Federal  Regi  ster  and  shall  inform 
interested  p€  rsons  of  their  right  to 
comment  ani  1  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  ex(  imptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  \  rith  procedures  set  forth  in 
29  CFR  part  !570,  subpart  B  (55  FR 
32836,  32841  ,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorg  mization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  i  isue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  th  ese  notices  of  proposed 
exemption  a]  e  issued  solely  by  the 
Department. 

The  applic  ations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  lelqw.  Interested  persons 
.are  referred  Id  the  applications  on  file 
with  the  Dep  artment  for  a  complete 
statement  of  the  facts  and 
representatic  ns. 


The  National  Electrical  Benefit  Fund 
(the  Plan)  Located  in  Rockville, 
Maryland 

[Application  No.  D-11136J. 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a)  of  the  Act  and  the 
sanctions  resulting  iroTn  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (D)  of 
the  Code,  shall  not  apply  effective 
October  17,  2002  to  Bank  of  America, 
N.A.  (the  Bank)  providing  a  guaranty  of 
repayment  for  the  benefit  of  the 
bondholders  in  the  form  of  an 
Irrevocable  Direct  Draw  Letter  of  Credit 
No.  3051512  (Letter  of  Credit)  and  the 
Partnership's  subsequent 
reimbursement  to  the  Bank  of  amounts 
advanced  by  the  Bank  pursuant  to  the 
Letter  of  Credit  in  connection  with  the 
investment  by  the  Plan  in  Colma 
Apartment  Associates,  L.P.  (the 
Partnership),  provided  that  the 
following  conditions  are  met: 

(a)  The  Plan's  investment  in  the  ^ 
Partnership  is  on  terms  no  less  favorable 
to  the  Plan  than  those  which  the  Plan 
could  obtain  in  arm's  length 
transactions  with  unrelated  parties; 

(b)  The  decisions  on  behalf  of  the  Plan 
to  invest  in  the  Partnership  and  consent 
to  the  terms  of  the  reimbursement 
agreement  in  favor  of  the  Bank  are  made 
by  fiduciaries,  which  are  not  included 
among,  and  are  independent  of  and 
unaffiliated  with,  the  Bank; 

(c)  The  investment  in  the  Partnership 
represents  no  more  than  .5%  of  the  total 
assets  of  the  Plan;  and 

(d)  The  general  partners  of  the 
Partnership  are  independent  of  the  Plan 
and  of  the  Bank  of  America. 

(e)  The  Plan  shall  have  no  obligation 
to  fund  its  capital  contribution  unless 
and  until  (i)  all  conditions  imposed  by 
the  construction  lender  regarding 
disbursement  to  the  Partnership  of 
$25,950,000  of  the  tax-exempt  bond 
construction  financing  proceeds  have 
been  satisfied  by  the  Partnership;  and 
(ii)  the  Department  gremts  the  proposed 
exemption;  and 

(f)  The  Plan's  capital  contribution  will 
be  used  solely  for  the  purpose  of 
reimbiu-sing  Bank  of  America  for  the 
draw  on  the  Letter  of  Credit. 

Effective  Date  of  Exemption:  The 
effective  date  of  this  exemption  is 
October  17,  2002. 


Federal  Register /Vol.  68,  No.  188 /Monday,  September  29.  2003 /Notices 


56007 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  multiemployer 
defined  benefit  plan  covering 
approximately  491,520  participants  and 
beneficiaries.  The  fair  market  value  of 
the  total  assets  of  the  Plan  was  over 
$9,700,000,000  as  of  December  31,  2001. 
The  transaction  that  is  the  subject  of  this 
proposed  exemption  involves  less  than 
.08%  of  the  fair  market  value  of  the  total 
assets  of  the  Plan. 

2.  The  fiduciaries  generally 
responsible  for  investment  decisions  in 
real  estate  matters  on  behalf  of  the  Plan 
are  the  Trustees,  John  M.  Grau  and 
Jeremiah  J.  O'Connor  (the  Trustees).  The 
Trustees  were  responsible  for  reviewing 
and  authorizing  the  investment  in  the 
transaction,  as  detailed  below.  In 
addition,  the  Plan  utilizes  an 
independent  outside  fiduciary,  CS 
Capital  Management,  Inc.,  to  review  and 
make  recommendations  regarding  real 
estate  transactions. 

3.  The  Plan  has  become  a  limited 
partner  in  the  Partnership  which  is 
leasing  2.18  acres  of  land  (the  Land) 
located  in  San  Mateo  County,  California 
on  which  four  (4)  five-story  apartment 
buildings  with  reteiil  space  and  related 
improvements  (the  Improvements)  are 
proposed  to  be  built.  (The  Land  and  the 
Improvements  are  referred  to 
collectively  herein  as  the  Project).  The 
Project  will  have  approximately  153 
rental  units,  with  31  of  these  units  (or 
20%)  being  set  aside  for  lower  income 
residents.  The  Land  is  owned  by  San 
Mateo  Transit  District,  a  San  Mateo 
County  governmental  agency,  cuid  is 
leased  to  the  Partnership  under  a  long 
term  ground  lease.  The  investment 
proposal  involves  the  Partnership's 
continued  lease  of  the  Land  and  the 
construction  of  the  Improvements. 
Because  the  Project  will  provide  low 
income  housing,  the  Partnership  is 
eligible  for  a  grant  from  San  Mateo 
County  and  for  favorable  interest  rates 
on  construction  and  long-term 
financing.  Some  of  the  construction' 
financing,  which  will  be  derived  from 
the  issuance  of  tax-exempt  and  taxable 
bonds,  has  been  guaranteed,  through 
credit  enhancement  and  liquidity 
support,  by  a  financial  institution  that  is 
a  party  in  interest  to  the  Plan.  It  is  the 
arrangement  with  respect  to  the 
redemption  of  the  taxable  bonds  that  is 
the  subject  of  the  proposed  exemption. 

4.  The  Partnership  was  formed  by  JSM 
Enterprises  Inc.,  a  commercial  real 
estate  developer  based  in  San  Jose, 
California  (the  Developer),  pursuant  to 
the  laws  of  the  State  of  Delaware  for  the 
sole  purpose  of  leasing  the  Land  and 
developing  and  operating  the  Project.  At 
this  time,  the  sole  limited  partner  of  the 


Partnership  is  the  Plan.  There  are  two 
general  partners  of  the  Partnership, 
Colma  BART  Investors,  L.P.  (the  Co- 
General  Partner)  and  Affordable 
Housing  Access,  Inc.  (the  Managing 
General  Partner).  (The  Co-General 
Partner  and  the  Managing  General 
Partner  (the  General  Partners)  are, 
together  with  the  Plan,  sometimes 
referred  to  collectively  herein  as  the 
Partners). 

5.  The  Project  has  a  budget  for 
construction  of  approximately 
$36,373,000.  Of  these  costs,  $25,950,000 
(or  71.3%  of  the  total  project  budget 
costs)  will  be  funded  in  the  form  of  tax- 
exempt  bond  construction  financing 
(the  Tax-Exempt  Bond  Financing)  from 
the  sale  of  tax-exempt,  multi-family 
housing  revenue,  variable  rate  bonds 
(the  Tax-Exempt  Bonds)  issued  by  the 
ABAG  Finance  Authority  for  Nonprofit 
Corporations  (the  Issuer),  which  is  a 
State  of  California  governmental  entity 
(the  proceeds  of  the  Tax-Exempt  Bond 
Financing  would  then  be  disbursed  to 
the  Partnership  in  the  form  of  a 
construction  loan  which  will  convert 
into  long-term  financing).  An  additional 
$589,000  of  these  costs  (or  1.6%  of  the 
total  project  budget  costs]  will  be 
funded  from  interest  expected  to  be 
earned  on  the  bond  proceeds  from  the 
deposit  of  such  proceeds  into  a 
guaranteed  investment  contract,  and 
$630,000  of  these  costs  (or  1.7%)  will  be 
funded  from  income  projected  to  be 
earned  by  the  Project  during  the  lease- 
up  period.  An  additional  $310,000  (or 
.9%  of  the  total  project  budget  costs) 
will  be  funded  by  a  grant  from  San 
Mateo  County. 

6.  The  remaining  $8,894,000  in 
project  budget  costs.  $1,779,000  (or 
4.9%  of  the  total  project  budget  costs) 
will  be  funded  by  the  Co-General 
Partners'  capital  contribution  to  the 
Partnership  and  $7,115,000  (or  19.6%  of 
the  total  project  budget  costs)  will  be 
funded  by  the  Plan's  capital 
contribution  to  the  Partnership.  The 
closing  of  the  Co-General  Partners' 
capital  contribution  occurred 
substantially  simultaneously  with  the 
closing  of  the  Tax-Exempt  Bond 
Financing.  As  to  the  "timing"  of  the 
funding  of  the  Plan's  capital 
contribution,  the  parties  have  agreed 
that  the  Plan  will  not  be  obligated  to 
make  its  capital  contribution  until  both 
the  Co-General  Partners'  capital 
contribution  and  the  Tax-Exempt  Bond 
Financing  proceeds  have  been  fiilly 
funded  for  project  budget  costs,  which 
is  expected  to  occur  approximately 
fifteen  (15)  months  from  the  date  of  the 
closing,  or  January  2004. 

It  is  contemplated  that  additional   • 
construction  financing  will  come  from 


the  proceeds  of  taxable  bonds  in  the 
amoimt  of  $7,115,000  (i.e.,  an  amoiuit 
identical  to  the  amount  of  the  Fund's 
capital  contribution)  which  is  issued  by 
the  Issuer  (the  Taxable  Bonds)  and 
loaned  to  the  Partnership  in  the  form  of 
a  construction  loan. 

7.  In  order  to  achieve  a  favorable 
rating  for  the  Taxable  Bonds,  the  Bank, 
a  party  in  interest  to  the  Plan,  has 
provided  a  guaranty  of  repayment  for 
the  benefit  of  the  bondholders  in  the 
form  of  a  Letter  of  Credit,  dated  October 
17,  2002.  The  Bank  is  a  national  banking 
association  engaged  in  consumer 
banking,  commercial  banking  and  trust 
business  and  offers  a  wide  range  of 
banking  services.  The  services  provided 
by  the  Bank  to  the  Plan  are  limited  to 
those  associated  with  a  checking  and 
depository  account  held  by  the  Plan  in 
connection  with  the  distribution  of 
benefit  payments  to  the  Plan's 
participants  and  beneficiaries.  The  Bank 
primarily  provides  services  to  the  Plan 
by  acting  as  the  drawee  with  respect  to 
checks  issued  by  the  Plan  for  certain 
benefit  and  other  payments  made  by  the 
Plan,  by  acting  as  the  originating  bank 
with  respect  to  payments  transmitted 
through  the  Automated  Clearinghouse 
network,  and  by  providing  general 
depository  account  services  with  respect 
to  these  payments,  such  as  full 
reconciliation  of  the  Plan's  account. 

In  addition,  a  few  local  branches  of 
the  Bank  provide  depository'  services  for 
accounts  established  by  local  collection 
agents  utilized  by  the  Plan  for  the 
purpose  of  collecting  conti-ibutions  from 
local  employers.  In  this  regard,  the  Plan 
utilizes  approximately  115  collection 
agents  around  the  country,  each  of 
which  is  responsible  for  collecting 
contributions  from  covered  employers 
who  work  in  its  jurisdiction  and  for 
depositing  those  contributions  with  a 
local  bank  into  an  account  held  in  the 
Plan's  Ucune.  On  a  regular  basis,  tlie  Plan 
sweeps  the  accounts  held  by  these 
banks  of  all  the  contributions  that  have 
been  accumulated.  A  few  local 
collection  agents  may  use  the  Bank. 

The  Letter  of  Credit  will  be  issued 
pursuant  to  a  Reimbursement 
Agreement,  dated  as  of  October  1,  2002. 
by  and  between  the  Borrower  and  the 
Bank  (the  Reimbursement  Agreement), 
which  obligates  the  Partnership,  among 
other  things,  to  reimburse  the  Bank  for 
funds  advanced  by  the  Bank  under  the 
Letter  of  Credit. 

The  proceeds  of  the  Taxable  Bonds 
have  been  deposited  with  Wells  Fargo 
Bank  (the  Bond  Trustee)  pursuant  to  a 
Trust  Indenture,  dated  as  of  October  1, 
2002,  by  and  between  the  Issuer  and 
Wells  Fargo  Bank,  National  Association, 
as  trustee  (Indenture  Agreement). 
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Assuming  that  this  proposed  exemption 
is  granted,  the  Taxable  Bond  proceeds 
would  be  released  by  the  Bond  Trustee 
and  used  by  the  Partnership  to  help 
finance  a  portion  of  the  costs  of  the 
construction  of  the  Project.  During  the 
duration  of  the  Letter  of  Credit,  the 
Bond  Trustee  would  make  timely 
payments  of  draws  against  the  Taxable 
Bonds.  As  a  condition  to  the  conversion 
of  the  Tax-Exempt  Bond  Financing  to 
long-term  financing  upon  the  Project's 
achievement  of  certain  leasing  criteria, 
the  Taxable  Bonds  (which  will  not 
convert  into  long-term  financing)  will  be 
fully  redeemed  by  Bank  of  America 
pursuant  to  the  Letter  of  Credit,  and  the 
Plan  would  become  obligated  to  fund  its 
$7,115,000  capital  contribution  to  the 
Partnership.  The  Partnership  would 
then  use  the  Plan's  capital  contribution 
to  reimburse  Bank  of  America  for  the 
draw  on  the  Letter  of  Credit.  The  Plan's 
capital  contribution  will  be  used  by  the 
Partnership  for  the  exclusive  purpose  of 
reimbiirsing  Bank  of  America  for  the 
draw  on  the  Letter  of  Credit. 

8.  The  Plan  desires  to  participate  in 
the  Project  as  it  is  expected  to  earn  an 
attractive  investment  and  it  fits  well 
within  the  Plan's  investment  objectives. 
With  respect  to  the  issuance  of  the 
Taxable  Bonds  and  the  ultimate 
repayment  of  the  bondholders  with  the 
Plan's  capital  contribution,  the 
contemplated  arrangement  will  allow 
the  Partnership  to  take  advantage  of 
over  $7  million  in  construction 
financing  at  a  very  favorable  interest 
rate.  Such  favorable  financing  would 
not  be  available  but  for  the  fact  that  the 
Project  involves  the  construction  of  low 
income  bousing  imits. 

If  the  proposed  exemption  is  not 
granted,  the  Partnership  will  not  be  able 
to  take  advantage  of  the  favorable 
interest  rates  available  to  it  as  an 
incentive  for  constructing  low  income 
housing.  If  this  proposed  exemption  is 
denied,  the  proceeds  of  the  Taxable 
Bonds  will  be  returned  by  the  Bond 
Trustee  fi-om  the  Indenture  Account  to 
the  Issuer  (together  with  interest)  and 
neither  the  Partnership  nor  the  Plan  will 
have  any  further  obligation  with  respect 
thereto.  The  Plan  would  then  fund  its 
$7,115,000  to  the  Partnership  for  Project 
budget  costs  once  the  proceeds  of  the 
Tax-Exempt  Bonds  and  the  Co-General 
Partners'  capital  contribution  were  fully 
disbursed.  This,  of  course,  will  result  in 
an  overall  lower  return  to  the  Plan  on 
its  investment  in  the  Partnership  than  if 
the  arrangement  with  respect  to  the 
Taxable  Bonds  were  allowed  to  proceed. 

9.  In  simunary,  the  applicant  states 
that  the  transaction  has  satisfied  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because:  (a)  The  Plan'§  investment 


in  the  Partnership  is  on  terms  no  less 
favorable  toj  the  Plan  than  those  which 
the  Plan  cotld  obtain  in  arm's  length 
transactions  with  unrelated  parties;  (b) 
the  decisions  on  behalf  of  the  Plan  to 
invest  in  the  Partnership  and  consent  to 
the  terms  ol  the  Reimbursement 
Agreement  in  favor  of  the  Bank  are 
made  by  fic^ciaries,  which  are  not 
included  among,  and  are  independent  of 
and  unaffiliated  with,  the  Bank;  (c)  the 
investment  in  the  Partnership  represents 
no  more  tha  n  20%  of  the  total  assets  of 
the  Plan;  (d  the  general  partners  of  the 
Partnership  are  independent  of  the  Plan 
and  of  the  I  ank  of  America;  (e)  The  Plan 
shall  have  c  o  obligation  to  fund  its 
capital  cont  ribution  unless  and  until  (i) 
all  conditio:  is  imposed  by  the 
constructioi  i  lender  regarding 
disbursemefct  to  the  Partnership  of 
$25,950,000  of  the  tax-exempt  bond 
constructioi  i  financing  proceeds  have 
been  satisfif  d  by  the  Partnership;  and 
(ii)  the  Depj  rtment  grants  the  proposed 
exemption;  md  (f)  The  Plan's  capital 
contributioi  will  be  used  solely  for  the 
purpose  of  i  eimbursing  Bank  of  America 
forthedra\A  on  the  Letter  of  Credit. 

Effective ,  ')ate:  This  exemption,  if 
granted,  is  e  ffective  as  of  October  17, 
2002. 

Notice  to  nterested  Persons:  Notice  of 
the  propose  1  exemption  shall  be  given 
to  all  intere!  ted  persons  in  the  manner 
agreed  upoE  by  the  applicant  and 
Department  within  15  days  of  the  date 
of  publicati(  in  in  the  Federal  Register. 
Comments  s  nd  requests  for  a  hearing  are 
due  forty-fi>  e  (45)  days  after  publication 
of  the  noticj  in  the  Federal  Register. 
FOR  FURTHEil  INFORMATION  CONTACT:  Mr. 
Khalif  I.  Foitl  of  the  Department, 
telephone  (2  02)  693-8540.  (This  is  not 
a  toll-free  ni  imber.) 

Bank  of  Amsrica,  N.A.,  Located  in 
Charlotte,  N  orth  Carolina 

(Exemption  y^  pplication  No.  0-11147]. 

Proposed  Ea  emption 


The  Depa^ment 
granting  an 
authority  of  Section 
and  section 
in  accordance 
forth  in  29 
PR  32836, 3t847 


is  considering 
exemption  under  the 

408(a)  of  the  Act 
1975(c)(2)  of  the  Code  and 
with  the  procedm-es  set 
part  2570,  subpart  B  (55 
August  10. 1990). 


CFR 


Section  I — C  overed  Transactions 

If  the  exei  iption  is  granted,  the 
restrictions  i  )f  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the  Code, 
by  reasons  op  section  4975(c)(1)(A) 
through  (D)  bf  the  Code,  shall  not  apply, 
as  of  Januar]!  1,  2003,  to: 

(A)  the  granting  to  Bank  of  America, 
N.A.  (Bank)  J  either  as  an  agent  (the 


Agent)  for  a  group  of  financial 
institutions  (Lender(s)),  or  as  a  sole 
Lender,  that  will  fund  a  so-called 
"credit  facility"  (Credit  Facility) 
providing  credit  to  certain  investment 
funds  (Fund(s)),  by  the  Fund  of  a 
seciuity  interest  in  and  lien  on  the 
capital  commitments  (Capital 
Commitments),  reserve  amounts,  and 
capital  contributions  (Capital 
Contributions)  of  certain  investors, 
including  employee  benefit  plans  (a 
Covered  Plan,  as  defined  in  Section  III 
(A)),  investing  in  the  Fund; 

(B)  any  collateral  assignment  and 
pledge  by  the  Fund  to  the  Agent,  or  to 
the  Bank  as  sole  Lender,  of  its  security 
interest  in  each  Investor's  equity 
interest,  including  a  Covered  Plan's 
equity  interest,  in  the  Fund; 

(C)  the  granting  by  the  Fimd  to  the 
Agent,  or  to  the  Bank  as  sole  Lender,  of 
a  security  interest  in  a  Borrower 
Collateral  Account  to  which  all  Capital 
Contributions  in  the  Fund  will  be 
deposited  when  paid  (except  in  certain 
limited  circumstances) ;i 

(D)  the  granting  by  the  Fund  to  the 
Agent,  or  to  the  BaiJc  as  sole  Lender,  of 
its  right  to  make  calls  on  Investors  for 
Capital  Contributions  (Capital  Call), 
which  shall  be  in  cash,  imder  the 
operative  Fund  Agreements  (as  defined 
in  Section  in  (C)),  enforce  the  Capital 
Calls,  collect  the  Capital  Contributions, 
and  apply  them  to  any  amount  due 
under  the  Credit  Facility; 

(E)  the  execution  by  a  Covered  Plan  of 
an  agreement  (Investor  Consent) 
consenting  to  the  Fund's  assignment  to 
the  Agent,  or  to  the  Bank  as  sole  Lender, 
of  the  Fund's  right  to  make  Capital 
Calls,  which  may  contain:  (i)  An 
acknowledgment  by  the  Covered  Plan  of 
the  Fund's  assignment  to  the  Agent,  or 
to  the  Bank  as  sole  Lender,  of  the  right 
to  make  Capital  Calls  upon  the  Covered 
Plan,  enforce  the  Capital  Calls,  collect 
the  Capital  Contributions,  and  apply 
them  to  any  amoimt  due  under  the 
Credit  Facility;  (ii)  a  consent  (as  either 
part  of  the  Fund  Agreements  or  as  a 
separate  agreement)  by  the  Covered  Plan 
to  make  Capital  Contributions  to  the 
Fund  without  counterclaim,  setoff,  or 
defense,  for  the  piupose  of  repayment  of 
the  Credit  Facility;  (iii)  a  representation 
that  the  Covered  Plan  has  no  knowledge 
of  claims,  offsets  or  defenses  that  would 
adversely  affect  its  obligation  to  fund 
Capital  Contributions  under  the  Fund 
Agreements;  and  (iv)  an  agreement  that 
the  Covered  Plan  will  fund  Capital 


'  In  most  cases,  all  Investors  will  make  Capital 
Contributions  into  the  Borrower  Collateral  Account. 
However,  in  some  cases,  investors  that  are  not  plans 
may  be  directed  to  make  Capital  Contributions  to 
the  Agent,  for  the  benefit  of  the  Lenders,  after  an 
event  of  defeult,  in  some  other  maimer. 
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Contributions  only  into  the  Borrower 
Collateral  Account;  provided  that  with 
respect  to  all  transactions  described 
above,  the  conditions  set  forth  below  in 
Section  n  are  met. 

Section  II — Conditions 

(A)  The  transaction  must  be  on  terms 
that  are  no  less  favorable  to  the  Covered 
Plans  than  those  which  the  Covered 
Plans  could  obtain  in  arm's-length 
transactions  with  unrelated  parties; 

(B)  The  decision  to  invest  in  the  Fund 
on  behalf  of  each  Covered  Plan  and  to 
execute  an  Investor  Consent  in  favor  of 
the  Bank  (either  as  sole  Lender  or 
Agent),  must  be  made  by  fiduciaries  of 
the  Covered  Plan  that  are  not  included 
among,  are  independent  of,  and  are 
unaffiliated  with,  the  Lenders 
(including  the  Bank)  and  the  Fimd; 

(C)  At  the  time  of  the  execution  of  an 
Investor  Consent,  a  Covered  Plan  must 
have  assets  of  not  less  than  $100 
million.  In  the  case  of  multiple  plans 
maintained  by  the  same  employer,  or  by 
members  of  a  controlled  group  of 
corporations  (within  the  meaning  of 
Code  section  414(b))  or  members  of  a 
group  of  trades  or  businesses  under 
common  control  (within  the  meaning  of 
Code  section  414(c))  (hereafter,  referred 
to  as  "members  of  a  controlled  group"), 
whose  assets  are  invested  on  a 
commingled  basis  (e.g.,  through  a 
master  trust),  this  $100  million 
threshold  will  be  applied  to  the 
aggregate  assets  of  the  commingled 
entity; 

(D)  Not  more  than  five  (5)  percent  of 
the  assets  of  any  Covered  Plan, 
measured  at  the  time  of  the  execution  of 
an  Investor  Consent,  may  be  invested  in 
the  Fund.  In  the  case  of  multiple  plans 
maintained  by  the  same  employer,  or  by 
members  of  a  controlled  group,  whose 
assets  are  invested  on  a  commingled 
basis  (e.g.,  through  a  master  trust),  the 
five  (5)  percent  limit  will  be  applied  to 
the  aggregate  assets  of  the  commingled 
entity; 

(E)  Neither  the  Bank  nor  any  Lender 
has  discretionary  authority  or  control 
with  respect  to  a  Covered  Plan's 
investment  in  the  Fund  nor  renders 
investment  advice  (within  the  meaning 
of  29  CRF  2510.3-21  (c))  with  respect  to 
such  investment; 

(F)  Upon  request,  the  Covered  Plan 
fiduciaries  must  receive  from  the  Bank 
a  copy  of  this  notice  of  proposed 
exemption  and  a  copy  of  the  final 
exemption,  if  granted.  In  addition, 
fiduciaries  of  Covered  Plans  will  receive 
a  copy  of  this  proposed  exemption,  as 
published  in  the  Federal  Register,  for 
Covered  Transactions  (as  defined  in 
Section  III(D)  below)  that  occur  during 
the  period  from  January  1,  2003  until 


the  date  of  the  final  exemption,  if 
granted; 

(G)  The  Bank  must  receive  from  the 
Covered  Plan  fiduciaries  a  written 
representation  that  the  conditions  set 
forth  above  in  Section  II  (B),  (C),  and  (D) 
are  satisfied  for  such  transaction  with 
respect  to  the  Covered  Plan  for  which 
they  are  fiduciaries;  and 

(H)  None  of  the  Covered  Transactions 
shall  be  part  of  an  arrangement, 
agreement  or  imderstanding,  designed 
to  benefit  a  party  in  interest  with  respect 
to  a  Covered  Plan. 

Section  III — Definitions 

(A)  The  term  "Covered  Plan"  means 
an  investor  in  a  Fund  (as  defined  below) 
that  is  an  employee  benefit  plan,  as 
defined  in  section  3  (3)  of  the  Act,  that 
satisfies  the  conditions  set  forth  herein 
in  Section  II; 

(B)  The  term  "Fund"  means  an 
investment  opportunity  or  venture 
capital  fund  (organized  as  a  corporation, 
limited  partnership,  limited  liability 
company,  or  another  business  entity 
authorized  by  applicable  law)  in  which 
one  or  more  investors  invest,  including 
employee  benefit  plans  or  special 
purpose  entities  holding  "plan  assets" 
subject  to  the  Act,  as  described  herein, 
by  making  capital  contributions  in  cash 
to  such  Fund,  pursuant  to  specific 
capital  commitments  as  established  by 
the  Fund  Agreement(s)  and  other 
operative  documents  executed  by  the 
parties,  for  purposes  of  making  certain 
real  estate  investments  (including  real 
estate-related  investments,  such  as 
venture  capital  investments)  or  non-real 
estate  investments; 

(C)  The  terms  "Fund  Agreement"  or 
"Fund  Agreements"  mean  the  written 
agreements  under  which  a  Fund  (as 
defined  above)  will  be  formed  (such  as 
a  limited  partnership  agreement,  a 
limited  liability  company  agreement  or 
articles  of  incorporation,  together  with 
ancillary  related  agreements,  such  as 
subscription  agreements)  that  will 
obligate  each  investor  to  make  cash 
contributions  of  capital  with  respect  to 
Capital  Commitments,  upon  receipt  of  a 
call  for  Capital  Contributions;  and 

(D)  The  terms  "Covered  Transaction" 
or  "Covered  Transactions"  mean  any 
combination  of  transactions  described 
in  Section  I(A)-{D),  in  conjimction  the 
Investor  Consent  described  in  Section 
1(E). 

Effective  Date:  This  proposed 
exemption,  if  g^^ted,  will  be  effective 
as  of  January  1,  2003.  Such  retroactive 
effective  date  was  requested  by  the 
Applicant  so  that  the  Bank  would  be 
able  to  close  on  one  or  more  Credit 
Facilities  during  a  time  period  after 
such  date,  without  the  need  for 


obtaining  separate  individual 
exemptions  for  such  transactions,  prior 
to  the  date  that  this  exemption  would  be 
granted. 

Summary  of  Facts  and  Representations 

1.  Administrative  Necessity  for 
Exemption.  The  Bank  is  a  market  leader 
in  arranging  and  syndicating  credit 
facilities  that  are  secured  by  capital 
conmiitments  in  investment  opportunity 
and  venture  capital  funds  (i.e.,  a  Fund). 
In  the  past,  the  Bank  has  applied  for 
individual  exemptions  with  respect  to 
transactions  that  are  similar  to  die 
transactions  described  herein.^ 

The  Bank  anticipates  that  it  will 
continue  to  enter  into  such  credit 
facility  transactions.  However,  rather 
than  continuing  to  submit  individual 
exemption  requests  for  transactions  on  a 
case  by  case  basis,  the  Bank  requests 
that  it  be  granted  a  more  general      • 
exemption  which  would  permit  the 
Bank  to  engage  in  a  series  of 
transactions  without  the  need  for 
recurring,  administrative  approvals. 

2.  Parties  to  Credit  Facilities.  The 
Bank  represents  that  each  transaction 
will  consist  at  a  minimimi  of:  (i)  One  or 
more  Fimds;  (ii)  one  or  more  investors 
(i.e.,  the  Investors)  in  the  Fimd  that  may 
be  ah  employee  benefit  plan  subject  to 
the  Act;  and  (iii)  a  Lender  or  group  of 
Lenders.  In  each  instance  involving  a 
group  of  Lenders,  the  Credit  Facility 
will  be  arranged  by  the  Bank,  which 
will  also  be  the  Agent  imder  the  Credit 
Facility. 

3.  Funds.  The  borrower  under  the 
Credit  Facility  will  be  a  Fund.  A  Fund 
may  be  a  corporation,  a  limited 
partnership,  a  limited  liability  company, 
or  another  business  entity  authorized  by 
applicable  law. 

The  Fund's  underlying  assets  will  not 
consist  of  plan  assets,  and  the  Bank 
requests  no  determination  with  respect 
thereto.  3 


2  For  example,  see  Prohibited  Transaction 
Exemption  (PTE)  2001-21.  66  FR  34466  (June  28. 
2001);  PTE  2000-22.  65  FR  33376  (May  23.  2000); 
and  PTE  2000-10,  65  FR  10826  (February  29.  2000). 

3  The  Department  notes  that  29  CFR  2510.3-101. 
et  seq.  describes  what  constitutes  assets  of  a  plan 
with  respect  to  a  plan's  investment  in  another  entity 
for  purposes  of  subtitle  A.  and  Parts  1  and  4  of 
subtitle  B,  of  Title  I  of  the  Act,  and  section  4975 

of  the  Code.  However,  the  Department  expresses  no 
opinion  in  this  proposed  exemption  regarding 
whether  the  underlying  assets  of  any  Fund,  as 
described  herein,  would  be  considered  the  assets  of 
a  plan  under  such  regulations.  In  this  regard,  the 
Department  notes  that  it  is  providing  no  relief  for 
either  internal  transactions  involving  the  operation 
of  the  Fund  or  for  transactions  involving  the  Fund 
and  third  parties  other  than  the  specific  relief 
proposed  herein.  In  addition,  the  Department 
encourages  potential  Plan  investors  and  their 
independent  fiduciaries  to  examine  carefully  all 
aspects  of  the  Fund's  organization,  operation  and 

Continued 
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Each  Fund  will  be  oiganized  and 
operated  through  the  Fund's  organizing 
and  governing  documents  [i.e.,  Fund 
Agreements,  as  defined  in  Section  III(c) 
above)  such  as  a  partnership  agreement, 
subscription  agreements,  and  other 
agreements  or  documents  that  govern 
the  rights  and  responsibilities  of  each 
party  in  the  Fund.  The  Fund  will 
generally  target  equity  or  debt  real  estate 
investments  or  non-real  estate 
investments.  The  investments  may 
include,  but  will  not  be  limited  to,  the 
following: 

,     (i)  operating  company  ventures,  both 
public  and  private; 

(ii)  the  acquisition  and  development 
of  office,  retail,  industrial,  multi-family, 
single  family,  parking  garage,  corporate 
real  estate  assets,  and  other  types  of  real 
estate  assets; 

(iii)  the  acquisition  of  interests  in  real 
estat§  or  the  acquisition  of  interests  in 
public  or  private  real  estate  investment 
trusts  and  corporations,  limited 
partnerships  and  limited  liability 
companies  whose  primary  assets  will  be 
commercial  real  estate;  or 

(iv)  the  acquisition  of  publicly-traded 
or  privately-traded  debt  or  equity 
securities  of  issuers  whose  primary 
assets  are  real  estate. 

Although  it  is  contemplated  that  the 
Fimds  will  generally  target  real  estate 
investments  exclusively  or  in 
combination  with  non-real  estate 
investments,  some  Funds  may  not  target 
any  real  estate-related  investments.'*  " 

4.  Investors:  Covered  Plans.  The 
investors  in  the  Fimd  (Investor(s))  may 
generally  include,  but  not  be  limited  to, 
private  or  public  corporations. 
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investment  progratas  in  order  to  determine  whether 
the  requirements  of  the  Department's  regulations 
will  be  met. 

*  The  proposal  of  this  exemption  should  not  be 
interpreted  as  an  endorsement  by  the  Department 
of  the  transactions  described  herein.  The 
Department  notes  that  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act  will  apply 
to  a  Covered  Plan  fiduciary's  decision  to  invest  in 
a  Fimd.  Specifically,  section  404(a)(1)  of  the  Act 
requires,  among  other  things,  that  a  plan  fiduciary 
act  prudently,  solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
beneficiaries  when  making  investment  decisions  On 
behalf  of  the  plan.  In  this  regard,  the  Department 
is  not  providing  any  opinion  as  to  whether  a 
particular  investment  strategy  or  arrangement 
would  be  considered  prudent  or  in  the  best  interests 
of  a  plan,  as  required  by  section  404  of  the  Act.  The 
determination  of  the  prudence  of  a  particular 
investment  must  be  made  by  a  plan  fiduciary  after 
appropriate  consideration  to  those  foots  and 
circiunstances  that,  given  the  scope  of  such 
fiduciary's  investment  duties,  the  fiduciary  knows 
or  should  know  are  relevant  to  the  particular 
investment  involved,  including  the  plan's  potential 
exposure  to  losses  and  the  role  a  particular 
investment  plays  in  that  portion  of  the  plan's 
investment  portfolio  with  respect  to  vvhich  the 
fiduciary  has  investment  duties  and  responsibilities 
(see  29  CTR  2S50.4O4a-l). 


educational  nstitutions,  charitable 
trusts  or  foiuidations,  tax-exempt  trusts 
or  other  tax-exempt  organizations, 
government!  J  employee  benefit  plans, 
insurance  cc  mpany  general  accounts  ,^ 
private  individuals  or  trusts,  and  other 
private  or  pi  blic  persons,  entities,  or 
associations  Such  Investors  will 
include  "pla  as"  subject  to  the 
provisions  o  the  Act  and  the  Code, 
including  Cdvered  Plans.  The  term 
"Covered  PlAn"  means  a  "plan"  that 
meets  the  requirements  of  section  n(C) 
and  (D).  AnjI  reference  to  a  Covered 
Plan  should  De  deemed,  where 
appropriate,  to  include  a  reference  to 
the  Covered  'lan's  fiduciary, 
representati^  e,  agent  or  investment 
vehicle,  sucl  as  a  trust,  through  which 
the  plan's  as  sets  are  invested  in  the 
Fund.  An  In  restor  may  invest  directly 
in  aJ^und  or  indirectly,  such  as  an 
investment  t  uough  a  special  purpose 
vehicle,  an  ii  itermediate  limited 
partnership,  an  insurance  company 
separate  accdunt,  or  otherwise.  In  some 
instances,  th  3se  entities  may  contain 
"plan  assets'  subject  to  the  Act  as  a 
result  of  inv«  stments  made  by  Covered 
Plans.  For  pi  rposes  of  this  proposed 
exemption,  a  fiduciary  of  a  Covered 
Plan  is  not  ii  eluded  among,  is 
independent  of,  and  unaffiliated  with,  a 
Lender  (incli  iding  the  Bank)  or  a  Fund, 
as  applicable ,  if:  (i)  The  fiduciary  is  not, 
directly  or  in  directly,  through  one  or 
more  intermi  idiaries,  controlling, 
controlled  b] ,  or  under  common  control 
with  such  Lfl  Oder  or  Fund.^  (ii)  the 
fiduciary  is  i  ot  an  officer,  director, 
employee  or  relative  of,  or  partner  in, 
such  Lender  or  Fund;  and  (iii)  the 
fiduciary  is  i  ot  a  corporation  or 
partnership  ai  which  a  person  affiliated 
with  the  Fun  i  or  a  Lender,  as 
appropriate,  ,s  an  officer,  director, 
partner,  or  ei  aployee. 

5.  Lenders  Agent.  In  each  transaction, 
the  Bank  wil  arrange  the  Credit 
Facility.  For  jach  Credit  Facility,  there 
will  be  one  a  r  more  Lenders.  The  Bank 
will  either  b«  the  sole  Lender  for  the 
Credit  Facilil  y  or  will  serve  as  the 
administratis  e  agent  [i.e.,  the  Agent) 
under  the  Cr  sdit  Facility,  acting  for  the 
benefit  of  a  g  -oup  of  Lenders  that 
participate  ii  the  Credit  Facility.  In  any 
event,  one  or  more  of  the  Lenders, 
including  th(  Bank,  may  be  a  party  in 


^  For  purposes 
is  not  included 
unaffiliated  wi 
deemed,  as 
entity  of  the 
body  of  the  Fun< 
partner  of  a  parti  lership 
liability  compan  i 
limited  liability 
of  directors  of  a 


itl. 


!  Fun  1 


of  determining  whether  a  fiduciary 
i  naong,  is  independent  of,  and 
a  Fund,  the  term  "Fund"  shall  be 
appropriate,  to  include  the  governing 
or  a  member  of  the  governing 
.  as  appropriate,  e.g.  a  general 
,  a  manager  of  a  limited 
,  a  member  of  a  member-managed 
lompany.  or  a  member  of  the  board 
orporation. 


interest  with  respect  to  one  or  more  of 
the  Covered  Plans  invested  in  the  Fund. 

6.  Credit  Facility.  The  "Credit 
Facility"  refers  to  an  arrangement 
entered  into  by  and  among:  (i)  A  Fund 
or  Funds,  as  borrower(s);  (ii)  the  Bank, 
as  agent  or  the  sole  Lender;  and/ or  (iii) 
the  Lenders.  Under  this  arrangement, 
the  Fund  may  be  provided  credit 
-  through  direct  or-indirect  borrowings, 
letters  of  credit  and  similar  forms  of 
credit  arrangements.  Generally,  the 
Fund  Agreements  will  permit  the  Fund 
to  incur  indebtedness  (typically,  for  a 
term  of  three  to  seven  years)  for  the 
acquisition  of  investments  and  for 
working  capital  purposes.  For  purposes 
of  the  transactions  described  herein, 
such  indebtedness  will  include  the 
Credit  Facility.  The  Credit  Facility  will 
allow  the  Fund  to  consummate 
investments  quickly  without  having  to 
finalize  the  debt/equity  structure  for  an 
investment  or  arrange  for  interim  or 
permanent  financing  prior  to  making  an 
investment,  and  will  have  additional 
advantages  to  the  Investors  and  the 
Fund. 

The  Fund  will  be  able  to  use  its  credit 
under  the  Credit  Facility  by  direct  or 
indirect  borrowings,  by  requesting  that 
letters  of  credit  be  issued,  by  other 
similar  forms  of  credit  arrangements,  or 
a  combination  of  any  of  the  foregoing. 
All  Lenders  will  participate  on  a  pro 
rata  basis  with  respect  to  all  loans, 
letters  of  credit,  or  other  credit 
arrangements.  All  loans,  letters  of  credit, 
and  other  credit  arrangements  will  be 
issued  to  the  Fund  or  an  entity  in  which 
the  Fund  owns  a  direct  or  indirect 
interest  (Qualified  Borrower).^  and  not 
to  any  individual  Investor.  AH  payments 
of  principal  and  interest  made  by  the 
Fund  or  a  Qualified  Borrower  will  be 
allocated  pro  rata  among  all  Lenders. 

The  Credit  Facility  wul  have  a  stated 
maturity  date  and,  until  such  time,  only 
interest  will  be  payable  on  the  facility. 
Generally,  at  the  maturity  date,  the 
entire  unpaid  principal  balan,ce  of,  plus 
any  accrued  but  unpaid  interest  on,  the 
debt  under  the  Credit  Facility  will  be 
due  and  payable,  unless  the  facility  is 
extended.  Whether  or  not  an  extension 
of  the  facility  is  requested,  the  manner 
of  repayment  of  the  debt  will  be 
generally  a  combination  of  Capital  Calls 
on  the  Investors,  proceeds  from 
mortgage  financings,  and  proceeds  from 
liquidation  of  investments.  The  Fund 
will  not  typically  make  a  lump-sum 
Capital  Call  on  the  day  the  debt  is  due. 


•*  The  Bank  represents  that  Qualified  Borrowers 
will  be  entities  the  indebtedness  of  which  may  be 
guaranteed  by  the  Fund.  When  extensions  of  credit 
are  made  to  a  Qualified  Borrower,  the  Fimd  will 
provide  a  guaranty  agreement  to  the  Lenders,  under 
the  terms  of  the  (>edit  Facility. 
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Generally,  no  Fund  will  attempt  to 
liquidate  all  of  its  properties  to  pay  the 
Credit  Facility  without  making  any 
Capital  Calls. 

m  most  instances,  the  Credit  Facility 
will  be  a  recourse  obligation  of  the 
Fund.  The  recourse  obligation  of  a 
Covered  Plan  to  the  Fund  will  not 
exceed  the  Covered  Plan's  initial  capital 
commitment.  Repayment  of  the  Credit 
Facility  may  be  secured  by,  among  other 
things,  a  security  interest  in  and  lien  on 
the  Capital  Commitments,  the  right  to 
make  Capital  Calls,  the  right  to  collect 
and  enforce  the  same,  and  a  collateral 
account  in  the  name  of  the'  Fimd,  into 
which  Capital  Contributions  are  funded 
(i.e.,  the  Borrower  Collateral  Account), 
or  any  combination  of  the  foregoing.  In 
the  event  of  a  default  under  the  Credit 
Facility,  the  Agent  will  have  the  right  to 
make  Capital  Calls  on  the  Investors  to 
the  extent  of  unfunded  Capital 
Conmiitments  and  will  apply  Capital 
Contributions  received  from  such 
Capital  Calls  to  any  amount  due  to  any 
Lender  under  the  Credit  Facility. 

7.  Investor  Consent.  In  connection 
with  the  Credit  Facility,  each  of  the 
Investors  will  be  required  to  execute  an 
agreement  which  may  contain: 

(i)  An  acknowledgment  by  the 
Investor  of  the  Fund's  assignment  to  the 
Bank,  acting  as  Agent  for  the  benefit  of 
Lenders  or  as  sole  Lender,  of  the  right 
to  make  Capital  Calls  upon  the 
Investors,  and  to  collect  and  enforce  the 
same; 

(ii)  An  agreement  by  the  Investor  to 
make  Capital  Contributions  to  the  Fund 
without  counterclaim,  setoff,  or  defense, 
for  the  purpose  of  repayment  of  the 
Credit  Facility; 

(iii)  A  representation  that  the  Investor 
has  no  knowledge  of  claims,  offsets  or 
defenses  that  would  adversely  affect  its 
obligation  to  fund  Capital  Contributions 
under  the  Fund  Agreement;  and 

(iv)  An  agreement  that  the  Investor 
will  fund  Capital  Contributions  only 
into  the  Borrower  Collateral  Account. 

Prior  to  obtaining  Capital 
Commitments  from  the  Investors,  the 
Fund  may  negotiate  with  the  Bank  to 
provide  the  Credit  Facility.  With  respect 
to  the  Fund  and  its  activities,  the  only 
direct  relationship  between  an  Investor 
and  the  Bank  or  any  Lender  in 
connection  with  a  Covered  Transaction 
will  be  the  execution  of  an  Investor 
Consent.  In  this  regard,  the  only 
provision  in  the  Investor  Consent  which 
is  not  merely  an  acknowledgment  of 
already-existing  rights  and  obligations  is 
the  Investor's  separate  agreement  that, 
in  the  event  of  default  under  the  Credit 
Facility,  the  Investor  will  make  its 
Capital  Contribution  to  the  Borrower 
Collateral  Account  in  response  to  a 


Capital  Call  for  repayment  of  the  Credit 
Facility  without  counterclaim,  setoff,  or 
defense.  However,  the  Investor  does 
retain  its  right  to  assert  any  such  claim 
or  defense  in  a  separate  action.  Some 
Funds  may  not  include  such  a  waiver  of 
defenses  to  the  funding  of  Capital 
Contributions  by  the  Investors  within 
the  Fimd  Agreements,  in  which  case  the 
Investor  will  provide  the  Agent,  or  the 
Bank  eiitity  as  sole  Lender,  with  a 
separate  document  that  will  simply 
contain  an  acknowledgment  of  such 
agreement.  All  other  aspects  of  the 
transaction,  including  the  negotiation  of 
all  terms  of  the  Credit  Facility,  will  be 
exclusively  between  the  Agent  (for  the 
benefit  of  the  Lenders)  or  the  Bank  (as 
a  sole  Lender)  and  the  Fund. 

8.  Investor  Consent  Integral  to  Credit 
Facility.  The  Bank  represents  that  the 
delivery  by  each  Investor  of  an  Investor 
Consent  is  integral  to  the  Credit  Facility, 
and  the  Credit  Facility  will  be  an 
integral  part  of  the  Fund's  investment 
program.  Prior  to,  or  at  the  time  of,  the 
decision  by  the  fiduciaries  of  a  plan  to 
invest  in  the  Fiihd,  such  fiduciaries  will 
be  aware  that  the  Fund  will  have  the 
power  to  borrow  money  and  enter  into 
a  loan  agreement  under  which  the  Fund 
may  pledge  its  assets,  including  the 
Capital  Commitments  of  the  Investors 
and  the  right  to  make  Capital  Calls 
(giving  the  secured  party  the  right, 
under  certain  circumstances,  to  make 
Capital  Calls  directly).  In  addition,  the 
Fund  Agreements  will  provide,  or  each 
fiduciary  of  a  plan  that  becomes  a 
Covered  Plan  will  be  notified  prior  to  its 
decision  to  invest  in  the  Fund,  that  each 
Investor  may  be  required  to  execute 
documents  that  are  customary  for  the 
type  of  financing  involved  in  the  class 
of  transactions  described  herein.  These 
documents  will  include  an  Investor 
Consent,  pursuant  to  which  the  Investor 
agrees  to  make  Capital  Contributions  to 
the  Fund  without  counterclaim,  setoff, 
or  defense,  for  the  pvupose  of  repayment 
of  the  Credit  Facility.  If  a  fiduciary  of  a 
plan  that  may  become  a  Covered  Plan 
considers  these  provisions  overly- 
restrictive,  it  may  decline  to  invest  in 
the  Fund.  If  the  Investors  refuse  to 
execute  the  Investor  Consent,  the  terms 
of  the  Credit  Facility  will  be  less 
favorable  to  the  Fund.  The  result  will  be 
an  increase  in  the  cost  of  credit  to  a 
Fund.  In  addition,  the  Credit  Facility 
may  no  longer  be  made  available  to  the 
Fund  by  the  Lender.  Thus,  the  Credit 
Facility  structure  without  Investor 
Consent  could  result  in  an  increase  in 
the  cost  of  financing  the  operations  of 
the  Fund  and  reduce  the  Investors' 
overdl  rate  of  return  on  their 
investments. 


9.  Credit  Facility  and  Investor 
Consent  Do  Not  Alter  Plans'  Risks.  The 
Bank  represents  that  the  Investor 
Consent  does  not  alter  the  Covered 
Plans'  risk  of  investment  in  the  Fund.  If 
the  Credit  Facility  were  not  provided, 
the  Investor's  Capital  Contributions 
would  be  required  for  the  Fund  to  make 
investments.  The  Covered  Plan's  Capital 
Commitment  to  the  Fund  is  an 
imconditional  obligation  to  make 
Capital  Contributions  to  the  Fund  upon 
receipt  of  a  Capital  Call.  Absent  any 
malfeasance  on  the  part  of  the  Fund  that 
would  give  rise  to  a  defense  in  favor  of 
the  Covered  Plan,  the  Covered  Plan  will 
be  required  unconditionally  to  honcH-  a 
Capital  Call  from  the  Fund.  The  Covered 
Plan's  payment  of  Capital  Contributions 
upon  receipt  of  a  Capital  Call  alters  the 
Covered  Plan's  risk  of  the  Fund's 
malfeasance.  Any  malfeasance  occurring 
prior  to  the  Capital  Call  will  allow.the 
Covered  Plan  to  raise  any  defenses 
arising  from  the  malfeasance  and  refuse 
to  honor  the  Capital  Call.  The  payment 
of  Capital  Contributions^ upon  receipt  of 
a  Capital  Call  subjects  the  Covered  Plan 
to  greater  risk.  If  the  Covered  Plan  later 
had  a  claim  based  on  mismanagement  or 
fraud  by  the  Fund,  it  could  not  limit  its 
risk  by  withholding  the  Capital 
Contributions  for  such  investment 
because  they  would  have  already  been 
made  in  response  to  earlier  Capital 
Calls.  The  Covered  Plan's  recourse 
would  be  to  sue  for  damages,  for 
recovery  of  Capital  Contributions,  or 
other  remedies. 

In  lieu  of  making  Capital  Calls,  the 
Fund  will  enter  into  a  Credit  Facility 
with  the  Bank  to  obtain  financing  for  its 
investments  and  operations.  With  the 
liquidity  from  the  Credit  Facility,  the 
Fund  can  defer  or  forego  issuing  Capital 
Calls.  Absent  the  Investor  Consent,  this 
reduces  the  Covered  Plan's  risk  of  the 
Fund's  wrongful  actions.  At  the  time  it 
executes  the  Investor  Consent,  the  Plan- 
has  committed  its  capital  to  the  Fund. 
Although  the  Covered  Plan  agrees  in  the 
Investor  Consent  to  pay  its  Capital 
Commitment  in  the  event  of  a  Capital 
Call  by  the  Agent,  without 
counterdaim,  setoff,  or  defense,  the 
only  circiunstances  under  which  a 
Capital  Call  to  repay  the  Credit  Facility 
could  be  required  is  when  advances 
were  made  thereimder  to  the  Fund,  to 
make  investments  which,  absent  the 
Credit  Facility,  would  otherwise  have 
been  made  with  Capital  Contributions  of 
the  Investors.  Therefore,  the  Covered 
Plan  would  not  otherwise  have  the 
opportunity  to  refuse  to  honor  A  Capital 
Call  based  on  any  counterclaim,  setoff, 
or  defense,  but  would  have  to  pursue 
available  remedies  to  recover  against  the 


Fund.  The  Covered  Plan  retains  the 
right  to  assert  any  such  claim  or  defense 
in  a  separate  action.  The  later 
repayment  of  the  Credit  Facility  by 
making  Capital  Calls  on  the  Investors 
permits  the  Fund  to  replace  the  Credit 
Facility  with  Capital  Contributions. 
Thus,  the  Bank  states  that  the  Plan  is 
exposed  to  the  same  risk  whether  or  not 
the  Fimd  enters  into  the  Credit  Facility. 

10.  Credit  Facility  Will  Not  Generally 
Affect  Right  of  Plan  to  Withdraw  From 
Fund.  The  Bank  states  that  the  Fund's 
provisions  concerning  assignment  of 
Capital  Commitments  and  covenants  to 
honor  Capital  Calls  unconditionally  will 
generally  not  affect  the  ability  of  an 
Investor  to  withdraw  from  the  Fund. 
Under  the  Fund  Agreements,  Investors 
generally  will  not  be  able  to  withdraw 
except  in  limited  circumstances.  Such 
circumstances  would  relate  to  changes 
that  would  cause  adverse  outcomes  to 
the  Investors  under  applicable  law. 
Although  the  Credit  Facility  will 
typically  require  notice  of  any  intent  to 
withdraw,  it  will  not  prohibit 
withdrawals.  The  Credit  Facility  will  be 
structured  so  that,  in  most  cases,  an 
allocable  portion  of  the  facility  will  be 
repaid  at  the  time  of  any  withdrawal  or 
the  Investor's  interest  will  be  transferred 
to  an  entity  that  meets  certain  financial 
or  legal  requirements. 

Under  the  Fund  Agreements,  transfers 
of  interests  in  the  Fund  by  Investors  are 
usually  also  restricted.  Generally, 
Investors  will  have  the  right  \o  transfer 
their  interests  only  with  the  consent  of 
the  Fund,  dr  only  to  entities  that  meet 
certain  financial  or  legal  requirements 
that  will  be  specified  in  the  Fund 
Agreements.  The  Credit  Facility 
typically  requires  the  Fimd  to  agree  that 
no  transfer  of  an  Investor's  interest  will 
be  made  without  prior  written  consent 
of  the  Agent,  except  for  transfers 
permitted  by  the  Fund  Agreements.  This 
provision  is  put  in  place  so  that  the 
Agent  will  know  the  identity  of  the 
transferee,  and  is  typically  coupled  with 
a  requirement  that  repajmient  of  an 
allocable  portion  of  the  Credit  Facility 
be  made  in  connection  with  the 
effectiveness  of  any  transfer. 

11.  Benefits  of  Credit  Facility  and 
Investor  Consent.  The  Bank  represents 
that,  absent  the  requested  exemption, 
the  economic  loss  resulting  to  the 
Covered  Plans  and  their  participants 
and  beneficiaries  results  from  the  more 
onerous  and  expensive  financing  terms 
and  conditions  that  would  be  required, 
absent  the  Investor  Consent,  for  those 
plans  to  invest  in  these  types  of 
investment  ventures.  The  Bank  states 
that  the  types  of  Funds  involved  in  the 

'covered  transactions  are  an  important 
element  of  a  large  diversified 


investment  portfolio  of  a  qualified  plan. 
The  advantages  of  investments  in  real 
estate  and  dther  investments  provided 
through  sue  ii  Funds  are  numerous, 
including  1(  ng-term  appreciation, 
hedges  agai  ist  inflation,  and  cash  flow 
from  operat  ons.  However,  the  Bank 
states  that  ti  i  minimize  the  risks 
involved  in  real  estate  investments, 
investment  In  a  large  diversified  limited 
partnership] or  similar  entity  has  many 
advantages  jver  direct  ownership  of  real 
estate  prope  rties  and  other  securities, 
including  li  nited  liability  with  respect 
to  such  property.  Most  diversified  real 
estate  and  other  investment  programs 
are  carried  out  through  partnerships  or 
limited  liability  companies  that  are 
substantiallv  similar  to  the  Funds.  The 
$100  million  minimum  net  asset  value 
of  a  Coverea  Plan  makes  it  likely  the 
Covered  Plans  will  be  sponsored  by 
large  businasses  and  will  have 
relationshipjs  with  an  extensive  number 
of  service  providers,  investment 
managers,  and  other  entities  that  are 
related  to  fii  tancial  institutions. 

Although  the  Agent,  for  the  benefit  of 
the  Lenders  will  receive  a  pledge  of  the 
Capital  Con  mitments  of  the  Investors, 
the  right  to  make  Capital  Calls,  and  the 
right  to  collect  and  enforce  the  same,  in 
the  event  ofjdefault,  the  Agent  wOuld  be 
required,  without  the  Investor  Consent, 
to  foreclose  pn  the  collateral  in  order  to 
effect  a  Capital  Call  for  repayment  of  the 
Credit  Facility.  The  Investor  Consent 
permits  the  Kgent  to  avoid  the  delay 
and  expense  of  foreclosure  proceedings, 
and  to  makd  a  Capital  Call  immediately 
on  the  Investors  for  repayment.  In 
addition,  wBen  the  Fund  Agreements 
themselves  to  not  contain  the 
agreement  of  the  Investors  to  make 
Capital  Coraimitments  without 
counterclair  i,  setoff  or  defense,  the 
Investor  Cor  sent  contains  such 
agreement,  i  nd  permits  Lenders  to  be 
repaid  for  ai  lounts  that  were  extended 
to  the  Fund  jrior  to  the  time  Capital 
Contributioi  s  are  called,  without  the 
risk  of  repay  ment  being  challenged  or 
delayed  by  c  laims  the  Investors  may 
have  against  the  Fund.  The  Bank  states 
that  this  arri  ngement  keeps  the  risk  of 
the  Fimd's  i  ivestment  transactions 
between  the  Fund  and  the  Investors. 

Thus,  if  tli  e  Credit  Facility  were  not 
provided,  th  3  Investor's  Capital 
Contributioi  s  would  be  required  for  the 
Fimd  to  mai  e  investments.  In  such 
instances,  th  e  Investor's  capital  would 
be  used  to  m  ake  investments,  and 
would  be  ini  mediately  at  risk.  If  the 
Investor  late  r  had  a  claim  based  on 
mismanage!]  lent  or  fraud  by  the  Fund,  it 
could  not  lii  lit  its  risk  by  withholding 
the  Capital  C  ontributions  for  such 
investment,  since  those  contributions 


would  have  already  been  made  in 
response  to  earlier  Capital  Calls.  The 
Investors'  recourse  would  be  to  sue  for 
damages,  for  recovery  of  Capital 
Contributions,  or  other  remedies. 

The  Fund  will  draw  on  the  Credit 
Facility  in  lieu  of  making  Capital  Calls 
to  fund  investments.  The  later 
repayment  of  the  Credit  Facility  by 
making  Capital  Calls  on  the  Investors 
permits  the  Fund  to  replace  the  Credit 
Facility  with  Capital  Contributions. 
Therefore,  the  Bank  represents  that  the 
agreement  in  the  Investor  Consent  to 
repay  the  Lenders  without  ' 

counterclaim,  setoff  or  defense  keeps 
the  risk  of  Fund  mismanagement  or 
fraud  between  the  Fund  and  the 
Investors,  where  it  would  be  were  the 
Credit  Facility  not  in  place. 

The  Bank  represents  further  that  no 
more  than  five  (5)  percent  of  the  assets 
of  any  Covered  Plan,  measured  at  the 
time  of  the  execution  of  an  Investor 
Consent,  may  be  invested  in  the  Fund. 
In  the  case  of  multiple  plans  maintained 
by  the  same  employer,  or  by  members 
of  a  controlled  group,  whose  assets  are 
invested  on  a  commingled  basis  [e.g., 
through  a  master  trust),  this  five  (5) 
percent  limit  will  be  applied  to  the 
aggregate  assets  of  the  commingled 
entity. 

12.  Lender  Will  Not  Be  a  Fiduciary  of 
the  Plan  With  Respect  to  Investment  in 
the  Fimd.  The  Bank  represents  that, 
with  respect  to  each  Credit  Facility 
covered  by  this  proposed  exemption,  no 
Lender  which  will  participate, 
including  the  Bank,  will  be  a  fiduciary 
for  any  of  the  Covered  Plans  in 
connection  with  their  investment  in  the 
Fund.  The  fiduciaries  for  Investors  that 
may  become  Covered  Plans  will  have  to 
satisfy  the  conditions  set  forth  in 
Section  11(B),  (C),  and  (D)  above.  In  this 
regard,  this  proposed  exemption  ' 

requires  that  the  applicable  fiduciaries 
provide  a  representation  to  the  Bank 
that  includes  a  statement  that  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  the 
Covered  Plan  to  invest  in  the  Fund  will  , 
be  independent  of  the  Lenders  and  their 
affiliates.  In  addition,  neither  the 
Lenders  nor  any  of  their  affiliates  will 
have  any  influence,  authority  or  control 
over  such  Investor's  investment  in  the 
Fund.  Such  letter  will  demonstrate  that 
the  fiduciaries  responsible  for 
investment  decisions  are  completely 
independent  of  any  Lender.  Moreover, 
the  Bank  states  that  the  independent 
decision  of  the  fiduciaries  of  those  plans 
that  may  become  Covered  Plans  to  enter 
into  the  transaction,  with  full 
knowledge  of  the  Credit  Facility  and  the 
Investor  Consent,  will  be  protective  of 
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the  rights  of  participants  and 
beneficiaries  of  Covered  Plans. 

The  Bank  represents  that  because  the 
Lenders  will  be  generally  large,  national 
and  international  financial  institutions, 
it  is  likely  that,  in  any  given  Credit 
Facility,  one  or  more  Lenders  will  have 
a  relationship  with  a  Covered  Plan 
making  it  a  party  in  interest  with  respect 
to  the  Plan.  A  Lender's  status  as  a  party 
in  interest  to  a  Covered  Plan  may  cause 
a  transaction  proposed  herein  to  be  a 
prohibited  transaction  under  the  Act, 
even  though  all  relationships  between 
the  Covered  Plan  and  the  Lender  will  be 
unrelated  to  the  transaction  and  do  not 
involve  any  con  lict  of  interest  or 
opportunity  for  improper  benefit  for  the 
Lender.  The  Bank  states  that  the  affected 
Covered  Plans'  fiduciaries  will  be 
sophisticated  investors  represented  by 
sophisticated  investment  advisors. 
Thus,  all  participants  and  beneficiaries 
of  the  affected  Covered  Plans  will  be 
adequately  protected  with  respect  to  the 
transactions  described  herein.  Finally, 
the  Bank  states  that  none  of  the  Covered 
Transactions  will  be  part  of  an  overall 
arrangement,  agreement  or 
understanding  designed  to  benefit  a 
party  in  interest  with  respect  to  a 
Covered  Plan. 

13.  Summary.  In  summary,  the 
applicant  represents  that  the  proposed 
transactions  will  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act  for 
the  following  reasons: 

(i)  Each  transaction  will  be  on  terms 
that  are  no  less  favorable  to  the  Covered 
Plans  than  those  which  the  Covered 
Plans  could  obtain  in  arm's-length 
transactions  with  unrelated  parties; 

(ii)  The  decision  to  invest  on  behalf  of 
each  Covered  PIeui,  and  the  decision  to 
execute  an  agreement  for  consent  to  the 
Fluid's  assignment  to  the  Bank  of  the 
Fund's  right  to  make  Capital  Calls,  will 
be  made  by  fiduciaries  of  the  Covered 
Plan  that  are  independent  of,  and 
unaffiliated  with,  the  Lenders  and  the 
Fund; 

(iii)  At  the  time  of  the  execution  of  an 
Investor  Consent,  a  Covered  Plan  must 
have  assets  of  not  less  than  $100  million 
(other  than  situations  involving 
multiple  plans  maintained  by  the  same 
employer  or  by  members  of  a  controlled 
group,  whose  assets  are  invested  on  a 
commingled  basis,  where  this  $100 
million  threshold  can  be  met  by 
aggregating  assets  of  the  commingled 
entity); 

(iv)  Not  more  than  five  (5)  percent  of 
the  assets  of  any  Covered  Plan, 
measured  at  the  time  of  the  execution  of 
an  Investor  Consent,  will  be  invested  in 
the  Fund  (other  than  in  the  case  of 
multiple  plans  maintained  by  the  same 
employer,  or  by  members  of  a  controlled 


group,  whose  assets  are  invested  on  a 
commingled  basis,  wherein  this  five  (5) 
percent  limit  will  be  applied  to  the 
aggregate  assets  of  all  such  commingled 
entities); 

(v)  Neither  the  Bank  nor  any  Lender 
has  any  fiduciary  authority  of  control 
with  respect  to  a  Covered  Plan's 
investment  in  a  Fund  nor  renders 
investment  advice  within  the  meaning 
of  29  CFR  2510.3-21(c); 

(vi)  The  Covered  Plan  fiduciaries  will 
receive  from  the  Bank,  upon  request,  a 
copy  of  this  notice  of  proposed 
exemption  and  a  copy  of  the  final 
exemption,  if  granted.  In  addition, 
fiduciaries  of  Covered  Plans  will  receive 
a  copy  of  this  proposed  exemption,  as 
published  in  the  Federal  Register,  for 
Covered  Transactions  that  occur  during 
the  period  from  January  1,  2003  until 
the  date  of  the  final  exemption,  if 
granted;  and 

(vii)  The  Bank  will  receive  from  the 
Covered  Plan  Fiduciaries  a  written 
representation  that  the  conditions  set 
forth  in  Section  11(B),  (C),  and  (D)  above 
are  satisfied  for  each  transaction  with 
respect  to  the  Covered  Plan  for  which 
they  are  fiduciaries. 

Notice  to  Interested  Persons:  The 
applicant  states,  with  regard  to  the 
Covered  Transactions  (as  defined  in 
Section  III  (D),  above)  for  which 
retroactive  relief  is  requested,  that 
fiduciaries  of  Covered  Plans  will  receive 
a  copy  of  this  proposed  exemption,  as 
published  in  the  Federal  Register,  for 
those  Covered  Transactions  occurring 
during  the  period  from  January  1,  2003 
until  the  date  of  the  final  exemption,  if 
granted.  In  addition,  with  respect  to 
Covered  Transactions  occurring  in  the 
future,  for  which  prospective  relief  has 
been  requested,  the  applicant  represents 
that  such  fiduciaries  will  be  notified  by 
publication  of  this  notice  in  the  Federal 
Register. 

The  applicant  represents  that  because 
potentially  interested  fiduciaries  of 
einployee  benefit  plans  that  may  invest 
in  a  Fund  in  the  future  cannot  all  be 
identified,  the  only  practical  means  of 
notifying  such  fiduciaries  is  by  the 
publication  of  this  notice  in  the  Federal 
Register.  However,  the  applicant  states 
that  Covered  Plan  fiduciaries  will 
receive  from  the  Bank  a  copy  of  this 
notice  of  proposed  exemption,  upon 
request,  and  a  copy  of  the  final 
exemption,  if  granted. 

Comments  relating  to  this  notice  of 
proposed  exemption  must  be  received 
by  the  Department  not  later  than  45  - 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  L.  Schmidt  of  the  Department,  at 


telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

Lodgian,  Inc.  401(k)  Plao  and  Trust 
Agreement  (the  Plan)  Located  in 
Adanta,  Georgia 

[Application  No.  D-l  1180)  - 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2>and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply,  effective  December  3, 
2002,  to  (1)  the  past  acquisition  and 
holding  by  the  Plan  of  certain  warrants 
(the  Warrant(s))  issued  by  Lodgian,  Inc. 
(Lodgian),  a  party  in  interest  with 
respect  to  the  Plan,  which  would  permit 
the  purchase  of  new  common  stock 
(New  Lodgian  Stock);  (2)  the 
cancellation  payment  (the  Cancellation 
Payment)  by  Lodgian  to  the  Plan  in 
exchange  for  the  Warrants  (i)  at  the 
election  of  active  participants  (ii)  at  the 
election  of  the  terminated  vested 
participants  whose  vested  interests 
exceed  $5,000,  or  (iii)  in  accordance 
with  the  procedures  for  the  automatic 
cash  out  of  the  value  of  Warrants  held 
in  the  accounts  of  terminated  vested 
participants  whose  vested  interests  are 
$5,000  or  less,  for  an  amount  that 
represents  the  highest  value  of  the 
Warrants  determined  by  an 
independent,  qualified,  appraiser 
between  December  31,  2002  and  the 
date  of  the  individual  election;  (3)  the 
sede  of  the  Warrants  from  Plan 
participants  to  Lodgian  to  cash  out 
active  and  terminated  vested 
participants;  and  (4)  the  potential 
exercise  of  the  Warrants  into  the  New 
Lodgian  Stock,  provided  that  the 
following  conditions  were  met: 

(a)  The  acquisition  and  holding  of  the 
Warrants  by  the  Plan  occurred  in 
connection  with  Lodgian's  bankruptcy 
proceeding  (the  Bankruptcy); 

(b)  The  Plan  had  no  ability  to  affect 
the  Plan  of  Reorganization  filed  by 
Lodgian  on  December  20,  2001  under 
Chapter  1 1  of  Title  1 1  of  the  United 
States  Code  (the  Bankruptcy  Code),  or 
the  First  Amended  Plan  of 
Reorganization,  subsequently  filed 
under  the  Bankruptcy  Code  by  Lodgian 
on  November  1,  2002  (The  First 
Amended  Plan  of  Reorganization); 
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(c)  The  Warrants  were  acquired 
automatically  and  without  any  action  on 
the  part  of  the  Plan; 

(a)  The  Warrants  were  acquired  by  the 
Plan  with  the  same  terms  and 
conditions  as  non-Plan  shareholders; 

(e)  The  Plan  did  not  pay  any  fees  or 
commissions  in  connection  with  the 
acquisition  of  the  Warrants; 

Ii)  Any  decision  to  cancel  the 
Warrants  and  accept  a  Cancellation 
Payment  from  Lodgian  will  be  made  by 
the  participant  in  the  case  of  active 
participants  and  terminated  vested 
participants  whose  vested  interests 
exceed  $5,000; 

(g)  The  Warrants  have  been  and  will 
continue  to  be  valued  annually  on  the 
31st  of  December  by  an  independent, 
qualified,  appraiser; 

(h)  With  Respect  to  those  Plan 
participants  who  cash  out  the  Warrants, 
the  value  of  the  Warrants  will  be 
determined  by  using  the  highest  value 
determined  by  an  independent, 
qualified,  appraiser  between  December 
31,  2002  and  the  most  recent  valuation 
date  prior  to  the  date  of  the  distribution; 

(i)  An  independent  fiduciary  will 
monitor  the  Cancellation  Payments,  and 
confirm  the  valuation  of  the  Warrants; 

(j)  Lodgian  is  required  to  purchase  the 
Warrants  upon  request  by  a  Plan 
participant  provided  that  on  the  day  of 
the  request  the  price  of  the  New  Lodgian 
Stock  is  less  than  the  exercise  price  of 
the  Warrants;  and 

(k)  If  the  Warrant  is  listed  on  an 
established  trading  market  Lodgian  is 
not  required  to  purchase  the  Warrant 
bom  the  Plan.  -' 

Effective  Date:  This  exemption,  if 
granted,  will  be  effective  as  of  December 
3,  2002. 

Summary  of  Facts  and  Representations 

l.Xodgian  is  a  Delaware  corporation 
maintaining  its  principal  place  of 


business  in  JAtlanta,  Georgia.  Lodgian  is 
a  hotel  own  srship  and  management 
company,  ajid  currently  operates 
approximately  97  hotels  in  the 
hospitality  industry,  nearly  all  of  which 
are  located  |n  the  United  States.  On 
December  2p,  2001,  Lodgian  and  82  of 
its  subsidiaries  filed  for  Chapter  11 
Bankruptcy  protection.  Reasons  for  the 
filing  included  excessive  debt  and 
substantial  iyeaknesses  in  the  hotel 
industry  following  the  events  of 
September  il,  2001.  The  First  Amended 
Plan  of  Reoiganization  (POR)  was  filed 
on  Novemb^  1,  2002  and  confirmed  by 
the  United  ^tates  Bankruptcy  Court  for 
the  Southern  District  of  New  York  on 
November  5,  2002.  The  POR  became 
effective  November  25,  2002. 

2.  As  of  tt  e  date  of  this  filing.  Lodgian 
employs  ap]  iroximately  7,000 
employees  i^^ho  are  eligible  to 
participate  in  the  Plan  upon  satisfying 
the  Plan's  age  and  service  eligibility 
requirement.  The  Plan  is  a  tax  qualified 
defined  coniribution  retirement  plan 
that  provide  s  for  employee  pre-tax 
contributiot  s  under  section  401  (k)  of 
the  Code,  ar  d  employer  matching 
contributior  s  under  Code  section 
401(m).  The  Plan  was  adopted  effective 
as  of  July  1.  1984  by  Service,  Inc. 
Subsequent!  y.  Service.  Inc.  and  Impac 
Hotel  Group  ,  LLC  combined  their 
respective  b  isinesses  through  a  series  of 
corporate  m  jrgers  that  resulted  in 
Service  and  Impac  becoming  wholly- 
owned  subs:  diaries  of  Lodgian.  Inc. 
effective  as  ttf  December  11, 1998. 
Effective  January  1. 1999,  Lodgian 
assumed  sponsorship  of  the  Plan  and 
changed  theiPlan's  name  to  the  Lodgian, 
Inc.  401  (k)  Flan  and  Trust  Agreement. 
As  of  Decera  ber  31 ,  2002.  the  Plan  had 
total  assets  c  f  approximately  $6,363,693 
and  1.580  pi  rticipants,  including  active 
and  former  e  mployees. 


Type  of  warrant 


Class  A 
Class  B 


Under  the  POR,  the  Plan  received 
9,096.0370  Class  A  Warrants  and 
28,108.2435  Class^B  Warrants.  The 
Warrants  are  not  traded  on  an  exchange, 
and  there  are  no  plans  for  such  trading. 
A  total  of  approximately  7,000,000 
shares  of  New  Lodgian  Stock  are 
available  for  issuance  to  shareholders  of 
which  approximately  6,600,000  shares 
have  been  issued  to  date.  The  Plan  held 
7,509.169  shares  of  New  Lodgian  Stock 


The  Plan  permits  participants  to 
direct  the  investment  of  their  Plan 
accounts  into  a  variety  of  investment 
funds,  including,  until  December  6, 
2001,  investment  in  old  Lodgian  stock 
(Old  Lodgian  Stock).  Lodgian's 
matching  contributions  to  the  Plan 
previously  were  made  in  the  form  of 
shares  of  Old  Lodgian  Stock  following 
the  end  of  each  plan  year.  The  last 
contribution  in  the  form  of  Old  Lodgian 
Stock  was  made  for  the  2000  plan  year. 
Matching  contributions  were  required  to 
remain  invested  in  Old  Lodgian  Stock 
until  December  6,  2001  when 
participants  were  permitted  to  direct 
that  all  or  a  part  of  the  matching 
contributions  be  invested  in  another 
investment  fund  offered  under  the  Plan. 
If  a  participant's  own  contributions 
were  invested  in  Old  Lodgian  Stock, 
such  investments  were  always 
permitted  to  be  liquidated  and  invested 
in  another  Plan  investment  fund. 

3.  Daniel  E.  Ellis,  Senior  Vice 
President  and  General  Counsel  of 
Lodgian,  also  serves  as  the  trustee  of  the 
Plan.  The  administrator  of  the  Plan  is 
Lodgian,  which  administers  the  Plan 
through  its  Administrative  Committee. 
Lodgian.  as  the  Plan  sponsor,  selects  the 
investment  funds  available  for 
participant-directed  investments. 

4.  When  the  Old  Lodgian  Stock  was 
cancelled  in  connection  with  the 
effectiveness  of  the  POR  on  November 
25.  2002,  shareholders,  including  the 
Plan,  received  one  share  of  the  New 
Lodgian  Stock  for  each  137  shares  of 
Old  Logian  Stock,  along  with  the 
Warrants  to  purchase  a  share  of  New 
Lodgian  Stock.  The  New  Lodgian  Stock 
and  Warrants  were  deposited  into  the 
Plan's  trust  on  December  3,  2002.  For 
each  1,000  shares  of  Old  Lodgian  Stock,' 
a  shareholder  received  the  following 
Warrants: 


Numt)er  of 
warrants 


8 
27 


Warrant  exer- 
cise price  per 
share  of  New 
Lodgian  Stock 


$16.29 
25.44 


Expiration  date 
of  wan-ant 


1 1/25/07 
11/25/09 


as  of  Decern  ler  31.  2002.  which  was 
approximate  ly  0.1 1  %  of  the 
approximately  7,000,000  shares  of  New 
Lodgian  Stoi  ;k  expected  to  be  issued. 
The  Plan's  7  509.169  shares  of  New 
Lodgian  Cor  unon  Stock  represent 
approximat^y  0.39%  of  the  fair  market 
value  of  the  total  assets  of  the  Plan  on 
December  3^,  2002.  As  of  that  date,  New 
Lodgian  Sto^k  was  held  in  the 
individual  a  xoimts  of  836  participants. 


Accordingly,  as  of  December  31,  2002, 
836  participants  have  an  interest  in  the 
Warrant  Fimds.  Currently  754 
participants  have  an  interest  in  the 
Warrant  Funds.  Currently,  the  cash 
v&lue  of  Warrants  distributed  this  far  to 
terminated  vested  participants  totals 
$389.41,  ranging  in  amoimt  from  $.02  to 
$31.52  per  participant. 

5.  Shares  of  Old  Lodgian  Stock  were 
traded  on  the  New  York  Stock  Exchange 
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until  trading  was  suspended  on 
November  26,  2001.  Due  to  Lodgian's 
filing  of  the  voluntary  bankruptcy 
petition  on  December  20,  2001,  the  Old 
Logian  Stock  was  "delisted"  from  that 
exchange  on  December  31,  2001. 
Subsequent  trading  took  place  on  the 
"over  the  counter"  market,  imtil 
November  25,  2002.  The  New  Lodgian 
Stock  was  issued  in  exchange  for  Old 
Lodgian  Stock,  which  was  cancelled  as 
part  of  the  approved  POR  on  November 
25,  2002.  Between  November  25,  2002 
and  January  27,  2003,  trades  of  shares  of 
New  Lodgian  Stock  were  reported  on 
the  "pink  sheets."  Shares  of  New 
Lodgian  Stock  began  trading  on  the 
American  Stock  Exchange  on  January 
28,  2003  under  the  symbol  "LGN."  The 
opening  price  per  share  on  that  date  was 
$5.25.  The  trading  prices  have  ranged 
from  a  high  of  $5.50  per  share  on 
January  28,  2003  (the  opening  date  on 
the  American  Stock  Exchange)  to  a  low 
of  $2.50  per  share.  The  current  trading 
price  is  in  the  range  of  $3.19  per  share. 

Effective  as  of  January  1,  2003,  the 
Plan  permits  participants  to  defer  up  to 
15%  (increased  from  10%  in  prior 
years)  of  their  eligible  compensation 
subject  to  other  applicable  limits  in  the 
Code.  The  Plan  was  amended  and 
restated  to  comply  with  recent  tax  law 
changes  in  December  2002.  The 
amendment  and  restatement  included 
the  creation  of  two  separate  funds. 
Warrant  Fund  A  and  Warrant  Fund  B, 
to  hold  the  Warrants  which  are  the 
subject  of  this  exemption  application. 
These  two  Warrant  Funds  are  "frozen" 
as  described  in  the  Plan  dociunent, 
meaning  that  peirticipants  may  not 
invest  new  amounts  in  the  Warrant 
Funds  or  dfrect  a  transfer  from  the 
Warrant  Funds  to  other  Plan  investment 
funds ''.  A.  Participant  whose  Plan 
account  included  an  investment  in  Old 
Lodgian  Stock  on  December  3,  2002  (the 
date  the  New  Lodgian  Stock  and 
Warrants  were  issued  to  the  Plan) 
received  a  proportionate  interest  in  the 
New  Lodgian  Stock  Fund  and  the  frozen 
Warrant  Funds. 

6.  It  is  represented  that  the  Warrants 
do  not  constitute  qualifying  employer 
secimties  for  purposes  of  section 
407(d)(5)  of  the  Act.  Lodgian  represents 
that  the  Warrants  held  by  the  Plan 
would  constitute  an  "employer 
security"  within  the  meaning  of 
407(d)(1)  of  the  Act  but  not  a 
"qualifying.employer  security"  under 


section  407(d)(5)  of  the  Act  inasmuch  as 
the  Warrants  do  not  fall  within  any  of 
the  covered  categories.^ 

Therefore,  Lodgian  requests 
retroactive  exernptive  relief  from  the 
Department. 

7.  The  decision  as  to  whether  to 
exchange  the  Warrants  before  their 
respective  expiration  dates  for  the 
Cancellation  Payment  from  Lodgian  will 
be  made  independently  by  each  active 
participant.  Further,  terminated  vested 
participants  whose  interests  in  the  Plan 
exceed  $5,000  will  also  have  the  option 
to  exchange  the  Warrants  for  the 
Cancellation  Payment. 

The  applicant  represents  that  the 
terminated  vested  participants  whose 
vested  interests  are  $5,000  or  less  will 
automatically  be  cashed  out  pursuant  to 
the  Cancellation  Payment  and  paid  their 
vested  interests  as  soon  as 
administratively  possible  following 
their  employment  termination.  In  this 
case,  the  cash  value  of  any  Warrants 
held  in  their  Plan  accounts  will  be 
included  in  the  distribution,  using  the 
highest  value  determined  by  an 
independent,  qualified,  appraiser 
between  December  31,  2002  and  the 
most  recent  valuation  date  prior  to  the 
date  of  the  distribution. 

Although  the  Warrants  have  been 
valued  by  an  independent,  qualified, 
appraiser  in  March,  April  and  May  of 
2003,  in  the  future,  as  long  as  Warrants 
remain  in  the  Plan,  the  Warrants  will  be 
valued  aimually  on  the  31st  of 
December.  Pursuant  to  the  Cancellation 
Payment,  active  participants  and 
terminated  participants  who  are  not 
automatically  cashed  out  because  their 
vested  interests  exceed  $5,000  will  have 
an  ongoing  right  to  elect  to  cash  in  their 
Warrants,  and,  in  the  case  of  terminated 
vested  participants  whose  vested 
interests  are  less  than  $5,000,  these 
participants  will  receive  cash  for  the 
surrendered  Weirrants  based  on  the 
highest  independent  appraisal  prior  to 
the  cash  in.  The  cash  value  will  be  held 
in  the  active  participant's  Plan  account 
for  investment  direction  into  another 
Plan  investment  option.  In  the  case  of 
the  terminated  vested  participant,  the 
cash  value  will  be  included  in  the 
distribution  of  his  or  her  vested  interest. 

An  independent  fiduciary  will 
monitor  the  Cancellation  Payments  and 
confirm  the  valuation  of  the  Warrants. 


'  The  Department  notes  that  investment  decisions 
regarding  the  Warrants  are  subject  to  section  404  of 
the  Act.  In  this  regard,  section  404(a)  of  the  Act 
requires,  among  other  things,  that  a  plan  fiduciary 
discharge  his  duties  with  respect  to  a  plan  solely 
in  the  interest  of  the  plan's  participants  and 
beneficiaries  and  in  a  prudent  fashion. 


»  Section  407(d)(1)  of  the  Act  defines  an 
"employer  security"  as  a  security  issued  by  an 
employer  of  employees  covered  by  the  plan,  or  by 
an  affiliate  of  such  employer.  Section  407(d)(5)  of 
the  Act  defines  a  "qualifying  employer  security"  as 
an  employer  security  which  is  (a)  stock:  (b)  a 
marketable  obligation:  or  (c)  an  interest  in  certain 
publicly-traded  partnerships,  but  only  if  such 
partnership  is  an  existing  partnership. 


8.  Lodgian's  obligation  to  purchase 
the  Warrants  is  effective  at  a  time  when 
the  New  Lodgian  Stock  price  is  greater 
than  the  Warrant  exercise  price.  When 
the  Warrant  exercise  price  is  equal  to  or 
less  than  the  fair  market  value  of  a  share 
of  the  New  Lodgian  Stock,  Lodgian  will 
not  be  required  to  purchase  the 
Warrant(s)  from  Plan  participants.  The 
Plan  participant  will  be  permitted  to 
exercise  the  Warrant(s)  and  obtain  the 
New  Lodgian  Stock  by  paying  the 
exercise  price.  The  exercise  price  will 
be  paid  from  the  proceeds  of  a  sale  of 
another  Plan  investment  as  dfrected  by 
the  Plan  participant.  Following  the 
exercise  of  the  Warrant,  the  participant 
can  retain  the  New  Lodgian  Stock  or 
direct  a  sale  of  some  or  all  of  the  New 
Lodgian  Stock  shares,  with  the  sales 
proceeds  invested  in  another  Plan 
investment  fund  selected  by  the  Plan 
participant.  The  determination  of 
whether  or  not  Lodgian  is  obligated  to 
purchase  a  Warrant  would  be  made  on 
the  basis  of  the  closing  stock  price  of  a 
share  of  the  New  Lodgian  Stock  on  the 
day  the  Plan  participant  directs  a  sale  of 
the  Warrant. 

If  the  Warrants  are  traded  on  an 
established  market,  the  Plan  participant 
would  be  allowed  to  direct  the  sale  of 
the  Warrants  on  the  market,  and 
Lodgian  would  not  be  required  to 
purchase  the  Warrants.  The  Plan 
participant  would  receive  cash  proceeds 
from  the  sale  of  the  Warrant,  and  this 
cash  sale  would  represent  a  market 
transaction  and  would  not  involve 
Lodgian. 

9.  In  sununary,  it  is  represented  that 
the  proposed  transaction  meets  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because: 

(a)  The  acquisition  and  holding  of  the 
Warrants  by  the  Plan  occurred  in 
connection  with  Lodgian's  Bankruptcy; 

(b)  The  Plan  had  no  ability  to  affect 
the  Plan  of  Reorganization  filed  by 
Lodgian  on  December  20,  2001  under 
the  Bankruptcy  Code,  or  the  First 
Amended  Plan  of  Reorganization; 

(c)  The  Warrants  were  acquired 
automatically  and  without  any  action  on 
the  part  of  the  Plan; 

(a)  The  Warrants  were  acquired  by  the 
Plan  with  the  same  terms  and 
conditions  as  non-Plan  shareholders; 

(e)  The  Plan  did  notpay  any  fees  or 
commissions  in  connection  with  the 
receipt  of  the  Warrants,  nor  did  the  Plan 
pay  any  fees  or  commissions  in 
coimection  with  the  holding  of  the 
Warrants; 

(f)  Any  decision  to  cancel  the 

.  Warrants  and  accept  a  Cancellation 
PajTment  from  Lodgian  will  be  made  by 
the  Participant  in  the  case  of  active 
participants  and  terminated  vested 
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participants  whose  vested  interests 
exceed  $5,000; 

(g)  The  Warrants  have  heea  and  will 
continue  to  be  valued  annually  on  the 
31st  of  December  by  an  independent, 
'qualified,  appraiser; 

(h)  The  value  of  the  Warrants  will  be 
determined  by  using  the  highest  value 
determined  by  an  independent, 
qualified,  appraiser  between  December 
31,  2002  and  the  most  recent  valuation 
date  prior  to  the  date  of  the  distribution; 
and 

(i)  An  independent  fiduciary  will 
monitor  the  Cancellation  Payments,  and 
confirm  the  valuation  of  the  Warrants; 

(j)  Lodgian  is  required  to  purchase  the 
Warrants  upon  request  by  a  Plan 
participant  provided  that  on  the  day  of 
the  request  the  price  of  the  New  Lodgian 
Stock  is  greater  than  the  exercise  price 
of  the  Warrants;  and 

(k)  If  the  Warrants  are  listed  on  an 
established  trading  market,  Lodgian  is 
not  required  to  purchase  the  Warrants 
from  the  Plan. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  Lodgian  and 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 

For  Further  Information  Contact: 
Khalif  Ford  of  the  Department, 
telephone  (202)  693-8563  (this  is  not  a 
toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  cJf  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
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the  DepartiAent  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participant^  and  beneficiaries,  and 
protective  c  f  the  rights  oT  participants 
and  benefic  laries  of  the  plan; 

(3)  The  p;  oposed  exemptions,  if 
granted,  wi  1  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  s|atutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermor ;,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  ex  smption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  t  ransaction;  and 

(4)  The  pi  oposed  exemptions,  if 
granted,  wi]  I  be  subject  to  the  express 
condition  tl  at  the  material  facts  and 
representati  ons  contained  in  each 
application  are  true  and  complete,  and 
that  each  ap  plication  accurately 
describes  al  material  terms  of  the 
transaction  vhich  is  the  subject  of  the 
exemption. 

Signed  at  V  'ashington,  DC,  this  24th  day  of 
September,  2i  103. 

Ivan  Strasfeli  I, 

Director  of  Ex  smption  Determinations, 
Employee  Bei  lefits  Security  Administration, 
Department  c  flMbor. 

[FR  Doc.  03-;  4595  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  4  510-29-P 


MARINE  MAMMAL  COMMISSION 

^  Sunshine  Apt  Notice 

TIME  AND  DaJe:  The  Marine  Mammal 
Commissior  and  its  Committee  of 
Scientific  A  Ivisors  on  Marine  Mammals 
will  meet  to  discuss  Commission 
administrati  ve  matters  on  Monday,  20 
October,  20(3,  from  8:30  a.m.  to  5  p.m. 
The  Commii  sion  will  meet  in  executive 
session  on  Tuesday,  21  October,  2003 
from  8:30  a.:  n.  to  12  p.m.  Sessions  of  the 
Commission  and  the  Committee's 
Annual  Mee  ting  related  to  marine 
mammal  coi  iservation  will  be  held  on 
Tuesday,  21  October,  2003,  from  1  p.m. 
to  5:30  p.ni.  on  Wednesday,  22  October, 
2003,  from  <  :15  a.m.  to  5:30  p.m.,  and 
on  Thursda] ,  22  October,  2003,  from 
8:15  a.m.  to  1  p.m. 

PLACE:  The  '.  Newport  Harbor  Hotel  and 
Marina,  49  J  imerica's  Cup  Avenue, 
Newport,  Rlode  Island  02840; 
telephone  (-101)  847-9000;  fax  (401) 
849-6380. 

STATUS:  The  executive  session  will  be 
closed  to  th(  public.  At  it,  matters 
relating  to  ii  temational  negotiations  in 
process,  per  lonnel,  and  the  budget  of 
the  Commission  will  be  discussed.  All 
other  portiolts  of  the  meeting  will  be 


open  to  public  observation.  Public 
participation  will  be  allowed  as  time 
permits  and  as  determined  to  be 
desirable  by  the  Chairman. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  and  Committee  will  meet 
to  discuss  a  broad  range  of  marine 
mammal  matters.  While  subject  to 
change,  major  issues  that  the 
Commission  plans  to  consider  at  the 
meeting  are  the  status  of  large  whales 
along  the  U.S.  North  Atlantic  coast, 
including  ongoing  and  planned 
research,  the  Atlantic  Large  Whale  Take 
Reduction  Plan,  and  ship  collisions 
with  North  Atlantic  right  whales;  the 
status  of  bottlenose  dolphins  along  the 
U.S.  East  Coast;  issues  related  to 
interactions  between  marine  mammals 
and  fisheries;  a  review  of  take  reduction 
teams;  issues  related  to  strandings  of 
marine  mammals;  issues  related  to 
marine  mammal  permits;  and  other 
matters.  A  more  detailed  agenda  can  be 
found  on  the  Commission's  Web  site, 
bttp://www.mmc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Cottingham,  Executive  Director, 
Marine  Mammal  Commission,  4340 
East-West  Highway,  Room  905, 
Bethesda,  MD  20814,  (301)  504-0087. 

Dated:  September  25,  2003. 
David  Cottingham, 

Executive  Director.  ' 

[FR  Doc.  03-24672  Filed  9-25-03;  10:09  am] 

BILUNG  CODE  6820-31-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (0»-1 16)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Regenetech,  Inc.,  of  Sugar  Land, 
TX,  has  applied  for  a  partially  exclusive 
license  to  practice  the  inventions 
described  and  claimed  in  U.S.  Patent 
No.  6,485,963,  "Growth  Stimulation  of 
Biological  Cells  and  Tissue  by 
Electromagnetic  Fields  and  Uses 
Thereof;  U.S.  Patent  No.  5,153,132, 
entitled  "Three-Dimensional  Co-Culture 
Process;"  U.S.  Patent  No.  5,153,133, 
entitled  "Method  for  Cultiuing 
Mammalian  Cells  in  a  Horizontally 
Rotated  Bioreactor;"  U.S.  Patent  No. 
5,155,034,  entitled  "Three-Dimensional 
Cell  to  Tissue  Assembly  Process;"  U.S. 
Patent  No.  5,155,035,  entitled  "Method 
for  Culturing  Mammalian  Cells  in  a 
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Perfused  Bioreactor;"  U.S.  Patent  No. 
5,308,764,  entitled  "Multi-Cellular 
Three-Dimensional  Living  Mammalian 
Tissue;"  U.S.  Patent  No.  5,496,722. 
entitled  "Method  for  Producing  Non- 
Neoplastic,  3-Dimensional  Manunalian 
Tissue  and  Cell  Aggregates  under 
Microgravity  Culture  Conditions  and  the 
Products  Produced  Thereby;"  U.S. 
Patent  No.  5,627,021.  entitled  "Multi- 
Cellular,  Three-Dimensional  Living 
Mammalian  Tissue;"  U.S.  Patent  No. 
5.846.807.  entitled  "Media 
Compositions  for  Three  Dimensional 
Mammalian  Tissue  Growth  Under 
Microgravity  Culture  Conditions;"  U.S. 
Patent  No.  5.858.783,  entitled 
"Production  of  Normal  Mammalian 
Organ  Culture  Using  a  Medivun 
Containing  MemAlpha,  Leibovitz  L-15, 
Glucose  Galactose  Fructose;"  U.S. 
Patent  No.  5,851.816,  entitled  "Cuhured 
High-Fidelity  Three  Dimensional 
Human  Urogenital  Tract  Carcinomas 
and  Process;"  and  U.S.  Patent  No. 
6,117,674,  entitled  "Horizontal 
Rotating-Wall  Vessel  Propagation  in 
Vitro  Human  Tissue  Models;  "and 
pending  patent  application  identified  as 
NASA  Case  No.  MSC-22633-2, 
"Growth  Stimulation  of  Biological  Cells 
and  Tissue  by  Electromagnetic  Fields 
and  Uses  Thereof."  Each  of  the  above 
U.S.  Patents  and  the  patent  application 
are  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  the 
Johnson  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  October  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Gate,  Patent  Attorney,  NASA 
Johnson  Space  Center,  Mail  Stop  HA, 
Houston,  TX  77058-8452;  telephone 
(281) 483-1001. 

Dated:  September  23,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  03-24531  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  7510-01-P 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 


meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  McDonald,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Hiunanities,  Washington,  DC  20506; 
telephone  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  Jire  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  piusuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1 .  Date:  October  7,  2003. 
Time:  8:30  a.m.  to  5  p.m. 

•  Boom:  415. 

Program:  This  meeting  will  review 
applications  for  Brittle  Books,  submitted 
to  the  Division  of  Preservation  and 
Access  at  the  July  15,  2003  deadline. 

2.  Date:  October  10,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Linguistics,  submitted 
to  the  Division  of  Preservation  and 
Access  at  the  July  15,  2003  deadline. 

3.  Date:  October  15,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  World  Studies, 
submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  15, 
2003  deadline. 

4.  Date:  October  17,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Ancient,  Medieval, 


Renaissance  Studies,  submitted  to  the 
Division  of  Preservation  and  Access  at 
the  July  15.  2003  deadline. 

5.  Date:  October  22,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  American  Urban 
History,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  15, 
2003  deadline. 

6.  Date:  October  28,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Performing  Arts, 
submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  15, 
2003  deadline. 

7.  Date:  October  29,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Material  Culture, 
submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  15, 
2003  deadline. 

8.  Date:  October  31 ,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  reviiew  ' 
applications  for  Literature,  submitted  to 
the  Division  of  Preservation  and  Access 
at  the  July  15,  2003  deadline. 

Michael  McDonald, 

Acting  Advisory  Committee  Management 

Officer. 

IFR  Doc.  03-24455  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  7536-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Public  L^w  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  modification 
received  under  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
a  notice  of  requests  to  modify  permits 
issued  to  conduct  activities  regulated 
imder  the  Antarctic  Conservation  Act.of 
1978.  NSF  has  published  regulations 
imder  the  Antarctic  Conservation  Act  at 
Titie  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  a  requested  permit  modification. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  October  29,  2003.  Permit 
applications  may  be  inspected  by 
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interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
"Antarctica  and  designation  of  certain  , 
animals  and  certain  geographic  areas 
requiring  special  protection.  The 
regulatioiis  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

Description  of  Permit  Modification 
Requested:  The  Foundation  issued  a 
permit  (ACA  #2004-002)  to  Laurence  J. 
Conrad  on  June  27.  2003.  The  issued 
permit  allows  the  applicant  to  access 
several  Antarctic  Specially  Protected 
Areas  of  photographing  named 
geographic  features  and  historic  huts 
throughout  the  McMurdo  Sound  Area. 
The  photographs  will  be  used  to 
illustrate  a  geographically  arranged 
gazetteer  or  "field  guide". 

The  applicant  requests  a  modification 
to  his  permit  to  allow  access  to  the 
Antarctic  Specially  Protected  Area  of 
Cape  Crozier.  Ross  Island  (ASPA  #124). 
The  applicant  was  unaware  the 
boundaries  of  the  site  had  been 
expanded  in  the  new  Management  Plan, 
which  now  included  Wilson's  Stone 
Igloo  and  the  Knoll.  The  applicant 
would  like  to  enter  the  site  for  the 
purpose  of  taking  docimientary 
photography  fi-om  those  locations  to  be 
used  in  the  gazetteer.  They  do  not  plan 
to  ventxire  near  the  penguin  rookery  or 
the  skua  nesting  areas. 

Location:  Cape  Crozier  (ASPA  #124). 

Dates:  October  15.  2003  to  February 
28,  2004. 

Nadene  G.  Kennedy, 

Permit  Officer,  Office  of  Polar  Programs. 
[PR  Doc.  03-24532  Filed  9-26-03;  8:45  am] 
niXING  CODE  7S5S-01-M 
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NATIONAL  JSCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L.  95-541) 


AGENCY: 
ACTION: 

received  untier 

Conservatiop 

95-541. 


Na  ional  Science  Foundation. 

Notice  of  permit  applications 
the  Antarctic 
Act  of  1978,  Public  Law 


SUMMARY:  T  le  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  pe  mit  applications  received  to 
conduct  act  vities  regulated  under  the 
Antarctic  C(^nservation  Act  of  1978, 
NSF  has  published  regulations  under 
the  Antarctit  Conservation  Act  at  Title 
45  Part  670  bf  the  Code  of  Federal 
Regulations]  This  is  the  required  notice 
of  permit  ap  plications  received. 
DATES:  Inter  jsted  parties  are  invited  to 
submit  viTitI  en  data,  comments,  or 
views  with  ]  espect  to  this  permit 
application  jy  October  29,  2003.  This 
application  nay  be  inspected  by 
interested  p;  irties  at  the  Permit  Office, 
address  belc  w. 

ADDRESSES:  Comments  should  be        , 
addressed  tc  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The 
National  Sciience  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  iPub.  L.  95-541),  as 
amended  byjthe  Antarctic  Science, 
Tourism  and  Conservation  Act  of  1996. 
has  developed  regulations  for  the 
establishment  of  a  permit  system  for 
various  activities  in  Antarctica  and 
designation  pf  certain  animals  and 
certain  geographic  areas  requiring 
special  protection.  The  regulations 
establish  suih  a  permit  system  to 
designate  A]  itarctic  Specially  Protected 
Areas. 

The  appli  ations  received  are  as 
follows: 

Permit  Appl  cation  No.  2004-005 

1.  Applicc  nt:  Howard  Evans. 

of  l^eterinary  and  Comparative 
E]  aeritus,  College  of 
N  edicine.  Cornell 
thaca.  NY  14853-6401. 

Which  Permit  is 
ake  and  Import  into  the 
.  The  applicant  proposes  to 


Professor 
Anatomy. 
Veterinary 
University. 
Activity  fc 
Requested: ' 
United  Statt  5 


CT 


salvage  dead  specimens  of  penguins  and 
other  seabirds,  as  well  as  parts  of  marine 
mammals,  to  be  used  for  educational 
purposes  in  his  lectiires.  The  applicant 
will  be  a  lecturer  on  board  a  cruise  ship 
visiting  the  Antarctic  Peninsula  and 
may  have  the  opportxmity  to  encoimter 
bird  and  animal  carcasses  or  parts. 
Collected  items  will  be  imported  into 
the  United  States  and  become  part  of  the 
university  collection. 

Location:  Antarctic  Peninsula  region. 

Dates:  December  30,  2003  to  January 
25, 2004. 

Nadene  G.  Kennedy, 

Permit  Officer,  Office  of  Polar  Programs. 
[FR  Doc.  03-24533  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Business  and  Operations  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Business  and  Operations  Advisory 
Committee  (9556). 

Date/Time:  October  22,  2003;  8  a.m.  to  5:30 
p.m.  (e.s.t.). 

Place:  National  Science  Foundation,  4201 
.  Wilson  Boulevard,  Room  1235,  Arlington, 
VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Mary  Ann  Birchett. 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230;  (703)  292- 
8100. 

Purpose  of  Meeting:  To  provide  advice 
concerning  issues  related  to  the  oversight, 
integrity,  development  and  enhancement  of 
NSF's  business  operations. 

Agenda:  October  22,  2003. 

A.M.:  Introductions  and  Updates — Office  of 
Budget,  Finance,  and  Award  Management 
and  Office  of  Information  and  Resource 
Management  activities. 

Presentation  and  Discussion — Grants 
Management. 

P.M.:  Presentation  and  Discussion — IT 
Security;  NSF  Business  Analysis;  Meeting 
with  NSF  Deputy  Director;  Committee 
Discussion;  Planning  for  next  meeting; 
feedback;  other  business. 

Dated:  September  23,  2003. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  03-24458  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  755S-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50^334  and  50-412] 

Pennsylvania  Power  Company,  Ohio 
Edison  Company,  the  Cleveland 
Electric  Illuminating  Company,  the 
Toledo  Edison  Company,  FirstEnergy 
Nuclear  Operating  Company;  Notice  of 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

TKe  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  FirstEnergy 
Nuclear  Operating  Company  (the 
licensee)  to  withdraw  its  March  11, 
2003,  application  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  DPR-66  and  NFP-73  for 
the  Beaver  Valley  Power  Station,  Unit 
Nos.  1  and  2  (BVPS-1  and  2),  located  in 
Beaver  County,  Pennsylvania. 

The  proposed  amendment  would 
have  revised  the  BVPS-1  and  2 
Technical  Specifications  (TSs)  to 
include  listing  of  the  Westinghouse 
best-estimate  large-break  loss-of-cooling 
accident  (LOCA)  methodology  in  TS 
6.9.5,  "Core  Operating  Limits  Report 
(COLR),"  thereby  approving  its  use  in 
the  LOCA  accident  analysis. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  27,  2003 
(68  FR  28853).  However,  by  letter  dated 
September  5,  2003,  the  licensee 
withdrew  the  proposed  change. 
.    For  further  details  with  respect  to  this 
action,  see  the  application  for 
cmiendment  dated  March  11,  2003,  and 
the  licensee's  letter  dated  September  5, 
2003,  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
Public  File  Area  Ol  F21,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301-415-4737  or  by  email 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  September  2003. 


For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbiun, 

Senior  Project  Manager,  Section  1,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-24478  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  No.  40-2253] 

Removal  of  the  GSA  Watertown,  MA, 
Property  From  the  Site 
Decommissioning  Management  Plan 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  site  release  and 

finding  of  no  significant  impact. 

L  Introduction 

This  notice  is  to  inform  the  public 
that  the  United  States  Nuclear 
Regulatory  Commission  (the 
Commission)  is  releasing  the  General 
Services  Administration  (GSA)  Property 
in  Watertown,  MA,  for  unrestricted  use 
and  is  removing  the  site  from  the  Site 
Decommissioning  Management  Plan 
(SDMP)  list.  The  site  is  managed  by  the 
U.S.  Army  Corps  of  Engineers  (USAGE), 
New  England  District.  The  property  was 
formerly  a  part  of  the  Watertown 
Arsenal  used  by  the  U.S.  Army  for 
munitions  operations.  In  1990,  the 
Commission  developed  the  SDMP 
program  for  sites  that  warranted  special 
attention  to  ensure  timely 
decommissioning.  This  list  included  the 
GSA  Watertown  site.  Since  being  placed 
on  the  SDMP,  large  amounts  of 
contaminated  soil  have  been  removed 
ft-om  the  site.  The  USAGE  has  supplied, 
and  the  Commission  has  reviewed,  site 
characterization  and  dose  assessment 
information,  and  the  Commission  has 
prepared  an  Environmental  Assessment 
(EA). 

n.  ^A  Summary 

The  purpose  of  the  proposed  action  is 
to  release  the  GSA  property  in 
Watertown,  MA,  for  unrestricted  use 
and  remove  it  from  the  SDMP.  The 
USAGE  provided  a  final  radiological 
status  survey  and  performed  a  site- 
specific  dose  analysis  to  demonstrate 
the  site  meets  the  license  termination 
criteria  in  subpart  E  of  10  CFR  part  20. 
In  addition,  NRC  staff  conducted 
independent  measurements  of  residual 
contamination  remaining  at  the  site. 

in.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  evaluated  the 
USAGE  request,  has  reviewed  the 


results  of  the  final  radiological  survey, 
has  performed  confirmatory 
measiu-ements  throughout  the  site 
property,  and  has  determined  that  the 
unrestricted  release  dose  criteria  in  10 
CFR  20.1402  have  been  met.  On  the 
basis  of  the  Environmental  Assessment, 
the  Commission  concludes  that  the  site 
is  suitable  for  release  for  imrestricted 
use,  and  the  GSA  Watertown,  MA. 
property  is  being  removed  from  the 
SDMP.  The  staff  iias  prepared  the 
attached  EA  to  support  the  proposed 
action.  The  NRC  staff  has  concluded 
that  the  environmental  impacts  from  the 
decision  are  expected  to  be  insignificant 
and  has  determined  not  to  prepare  an 
Environmental  Impact  Statement  for  the 
proposed  action. 

IV.  Further  Information 

The  EA  and  documents  related  to  the 
proposed  action  are  available  for 
inspection  at  NRC's  Public  Electronic - 
Reading  Room  at  http://www.nrc.gov/ 
reading-rm/ adams.html  (ADAMS 
Accession  No.  ML032601000).  These 
documents  are  also  available  for 
inspection  and  copying  for  a  fee  at  the 
USNRC  Region  I  Office.  475  Allendale 
Rd.,  King  of  Prussia,  PA  19406.  Any 
questions  with  respect  to  this  action 
should  be  referred  to  Craig  Z.  Gordon, 
Decommissioning  and  Laboratory 
Branch,  Division  of  Nuclear  Material 
Safety,  USNRC  Region  I,  475  Allendale 
Rd.,  King  of  Prussia,  Pennsylvania 
19406,  telephone  (610)  337-5216.  fax 
(610) 337-5269. 

Dated  at  King  of  Prussia,  Pennsylvania,  this 
18th  day  of  September,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  R.  Bellamy, 
Chief,  Decommissioning  6-  Laboratory 
Branch.  Division  of  Nuclear  Materials  Safety, 
Region  L 

[FR  Doc.  03-24476  Filed  9-26-03;  8:45  am] 
BILUNG  COO€  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-29288] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Related  to  ttie 
License  Renewal  Request  of  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of 
Radiation  Protection,  for  the  Quehanna 
Site  in  Karthaus,  Pennsylvania 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability 

Environmental  Assessment  and  Finding 

of  No  Significant  Impact. 
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FOR  FURTHER  INFORMATION  CONTACT: 
James  Kottan,  Project  Manager, 
Deconunissioning  and  Laboratory 
Branch,  Division  of  Nuclear  Materials 
Safety,  Region  I,  475  Allendale  Road, 
King  of  Prussia,  Pennsylvania  19406, 
telephone  1610)  337-5214,  fax  (610) 
337-5269  and/or  e-mail  jjk@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  ^  - 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
amending  Byproduct  Materials  License 
Number  37-17860-02  issued  to  the 
Pennsylvania  Department  of 
Environmental  Protection,  Biireau  of 
Radiation  Protection  (PADEP,  BRP)  to 
authorize  the  decommissioning  of  the 
Quehanna  Facility  located  at  115 
Reactor  Road,  Karthaus,  Clearfield 
County,  Pennsylvania.  In  support  of  this 
action,  the  NRC  staff  has  prepared  an 
Environmental  Assessment  (EA)  in 
accordance  with  the  requirements  of  10 
CFRpart51.- 

In  a  letter  dated  February  26,  2003, 
PADEP,  BRP  submitted  a  request  to 
renew  Byproduct  Materials  License 
Nimiber  37-17860-02,  including 
submittal  of  a  revised  decommissioning 
plan  (DP),  to  obtain  authorization  to 
decommission  the  Quehaima  Facility.  In 
subsequent  letters  dated  June  4,  2003, 
and  June  18,  2003,  PADEP,  BRP 
provided  responses  to  an  NRC  request 
for  additional  information  regarding  the 
DP.  The  request,  currently  before  the 
NRC,  involves  removing  the  hot  cell 
complex  and  embedded  drain  lines  at 
the  facility  and  decontaminating  the 
remaining  portions  of  the  facility  to 
meet  the  xmrestricted  release  criteria. 

Based  upon  the  EA,  the  NRC  has 
concluded  that  a  Finding  of  No 
Significant  hnpact  (FONSI)  is 
appropriate. 

n.  Summary  of  EA 

.    An  EA  has  been  performed  to  evaluate 
the  environmental  impacts  of  PADEP, 
BRP's  request  for  NRC's  approval  for 
PADEP,  and  BRP  to  decommission  the 
Quehaima  Facility.  In  accordance  with 
the  conditions  ciurently  described  in  its 
license,  the  licensee  has  been- 
performing  remediation  of  residual 
radioactivity  from  internal  building 
equipment  and  components.  The 
radioactive  contamination  at  PADEP, 
BRP's  Karthaus,  Pennsylvania  site 
consists  of  building  and  equipment 
surfaces  contaminated  with  strontium- 
90  (Sr-90)  from  licensed  operations  that 
occurred  from  the  late  1950s  until  1967. 

The  hot  cell  complex  at  this  facility 
will  be  removed  in  order  to  expose  the 
basement  below  for  decontamination 
and  embedded  and  buried  drain  lines 


will  be  ren  oved.  The  remaining 
structiu"es  '  vill  be  decontaminated  as 
necessary  lb  meet  the  unrestricted 
release  criteria,  and  left  in  place. 
PADEP,  Blip  plans  to  use 
dismantlement  and  deconstruction 
techniques!  such  as  cutting  and  drilling 
in  taking  tl|e  hot  cells  down.  Coring  and 
drilling  equipment,  back  hoes,  and 
mobile  craj  les  will  be  used  to  remove/ 
dismantle  i  nd  to  size  reduce  concrete  or 
concrete  m  isonry  unit  (CMU). 
structures.  Steel  reinforcement  bars  will 
be  torch-cu  t,  sheared,  or  saw-cut  as 
required  fo :  dismantlement,  leveling,  or 
size  reduct  on  purposes.  Radioactive 
waste  generated  as  a  result  of 
decommiss  ioning  activities  will  be 
transportet  offsite  by  truck  for  disposal. 
PADEP,  BF  P  estimates  that 
approxima  ely  300  cubic  yards  of 
radioactive  waste  will  leave  the  site  over 
the  duratio  i  of  the  decommissioning 
project.  Th(  s  duration  of  the  proposed 
action  will  3e  approximately  1.5  years. 

The  hcer  see's  February  26,  2003, 
license  rem  fwal  request  was  noticed  in 
the  Federal  Register  on  August  4,  2003 
(68  FR  458S9).  This  Federal  Register 
notice  also  provided  an  opportunity  for 
a  hearing  on  this  licensing  action. 

m.  Findinfl  of  No  Significant  Impact 

Pursuantjto  10  CFR  part  51,  NRC  has 
prepared  the  EA,  summarized  above.  On 
the  basis  of  the  EA,  the  NRC  has 
concluded  hat  this  licensing  action 
would  not '.  lave  any  significant  effect  on 
the  quality  jf  the  human  environment, 
and,  theref(  re,  an  environmental  impact 
statement  ii  not  required.  NRC  believes 
that  the  apj  roval  of  the  license  renewal 
will  not  ca»  se  any  significant  impacts 
on  the  hum  m  environment  and  is 
protective  ( f  human  health.  The  NRC 
staff  has  co  icluded  that  exposures  to 
workers  wi  1  be  low  and  well  within  the 
limits  speci  fied  in  10  CFR  part  20. 
Decommis j  iOning  activities  as  proposed 
by  the  renewal  will  result  in  a  reduction 
of  radioactil^e  material  at  the  PADEP, 
BRP  site  in  karthaus,  which  will  reduce 
the  long  terpi  potential  for  release  of 
radiological  contamination  to  the 
environment.  No  radiologically 
contaminat  ;d  effluents  are  expected 
during  hot  i  :ell  dismantlement  and 
deconstruci  ion  and  decontamination 
activities.  ^  o  radiation  exposure  to  any 
member  of  he  public  is  expected,  and 
public  expc  sure  will  therefore  also  be 
less  than  th  3  applicable  public  exposure 
limits  of  10  CFR  part  20. 

rv.  Further  Information 

The  EA  ahd  the  documents  related  to 
this  proposed  action,  including  the 
application,! for  the  license  amendment 
and  suppor  ing  documentation,  are 


available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.html 
(Accession  Number:  ML030800038). 
These  dociunents  are  also  available  for 
inspection  and  copying  for  a  fee  at  the 
Region  I  Office,  475  Allendale  Road, 
King  of  Prussia,  Pennsylvania,  19406. 

Dated  at  King  of  Prussia,  Pennsylvania,  this 
17th  day  of  September,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  R.  Bellamy, 

Chief,  Decommissioning  and  Laboratory 
Branch,  Division  of  Nuclear  Materials  Safety, 
Regfon  I. 

[FR  Doc.  03-24475  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27723] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

September  23,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Conmiission  imder  provisions 
of  the  Act  and  rules  promulgated  luider 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s}  and/or 
declaration{s)  and  any  amendment{s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of; 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(3)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  17,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  October  17,  2003  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Allegheny  Energy  Inc.,  et  al.  (70-10100) 

Allegheny  Energy  Inc.  ("Allegheny"), 
a  registered  holding  company,  and 
Allegheny  Energy  Supply  Company  LLC 
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("AE  Supply"),  a  registered  holding 
company  and  public  utility  subsidiary 
of  Allegheny,  10435  Downsville  Pike, 
Hagerstown,  Maryland  21740,  have  filed 
a  post  effective  amendment 
("Application")  to  a  previous 
application-declaration  under  sections 
6(a),  7  and  12(c)  of  the  Act  and  rules  45, 
46,  and  54  imder  the  Act. 

Allegheny  and  AE  Supply 
(collectively,  "Applicants")  request  that 
the  Commission  release  jurisdiction  it 
reserved  in  a  previous  order  dated 
February  21,  2003  (Holding  Co.  Act 
Release  No.  27652)  ("Capitalization 
Order")  over  the  authority  of  AE  Supply 
to  issue  guarantees.  In  addition. 
Applicants  request  authority  for  AE 
Supply's  subsidiaries,  Allegheny 
Trading  Finance  Company  ("ATF")  and 
Allegheny  Energy  Supply  Development 
Services  LLC  ("AESDS"),  to  dividend  to 
AE  Supply  out  of  capital  up  to  the  full 
amount  of  the  proceeds  of  certain  asset 
sales.  Applicants  state  that  all  of  the 
authority  requested  in  this  Application 
is  necessary  to  implement  elements  of 
Applicants'  plan  for  returning  to 
financial  health  and  compliance  with 
Commission  standards  for  registered 
holding  company  capital  structures. 

The  Capitalization  Order  granted  for  a 
period  through  December  31,  2003 
("Modified  Authorization  Period") 
modifications  to  certain  authorizations 
the  Commission  granted  to  the 
Applicants  by  order  dated  December  31, 

2001  (Holding  Co.  Act  Release  No. 
27486  ("Original  Financing  Order"),  as 
supplemented  by  orders  dated  April  17, 

2002  (Holding  Co.  Act  Release  No. 
27521)  ("April  Order")  and  October  17. 
2002  (Holding  Co.  Act  Release  No. 
27579)  ("Supplemental  Order"  and 
together  with  the  Original  Financing 
Order  and  the  April  Order,  "Financing 
Order"). 

In  the  Original  Financing  Order,  the 
Commission  authorized,  among  other 
things: 

(i)  Allegheny  and/or  its  subsidiaries, 
including  AE  Supply,  to  enter  into 
guarantees  ("Allegheny  Guarantees") 
with  respect  to  the  obligations  of  its 
subsidiaries  in  an  aggregate  principal 
amount  not  to  exceed  $3  billion  " 
("Aggregate  Guarantee  Limitation"), 
based  on  the  amount  at  risk  outstanding 
at  any  one  time,  exclusive  of  (a)  any 
guarantees  or  credit  support 
arrangements  authorized  by  the 
Commission  in  separate  proceedings 
and  (b)  any  guarantees  exempt  under 
rule  45(b);  and 

(ii)  Applicants'  subsidiaries,  other 
than  their  operating  companies,' 


("Other  Subsidiaries")  to  enter  into 
guarantees  from  time  to  time,  with 
respect  to  the  obligations  of  any  of  the 
Other  Subsidiaries,  as  may  be 
appropriate,  to  enable  AE  Supply  and/ 
or  the  Other  Subsidiaries  to  carry  on 
their  respective  businesses  in  an 
aggregate  principal  amount,  together 
with  the  Allegheny  Guarantees,  not  to 
exceed  the  Aggregate  Guarantee 
Limitation,  based  on  the  amoimt  at  risk 
outstanding  at  any  one  time. 

In  the  Capitalization  Order,  the 
Commission  modified  the  financing 
parameters  that  are  conditions  to  the 
financing  transactions  authorized  in  the 
Financing  Order,  as  follows  ("Revised 
Financing  Conditions  ") : 

(i)  The  common  equity  of  Allegheny, 
on  a  consolidated  basis,  will  not  fall 
below  28  percent  of  its  total 
capitalization;  and  the  common  equity 
of  AE  Supply,  on  a  consolidated  basis, 
will  not  fall  below  20  percent  of  its  total 
capitalization  ("Common  Equity 
Conditions"); 

(ii)  The  effective  cost  of  capital  on  any 
security  issued  by  Allegheny  or  AE 
Supply  will  not  exceed  competitive 
market  rates  available  at  the  time  of 
issuance  for  securities  having  the  same 
or  reasonably  similar  terms  and 
conditions  issued  by  similar  companies 
of  reasonably  comparable  credit  quality; 
provided  that  in  no  event  will  (a)  the 
interest  rate  on  any  debt  securities 
issued  under  a  bank  credit  facility 
exceed  the  greater  of  (i)  900  basis  points 
over  the  comparable  term  London 
Interbank  Offered  Rate  ^  or  (ii)  the  sum 
of  9  percent  plus  the  prime  rate  as 
annoimced  by  a  nationally  recognized 
money  center  bank,  and  (b)  the  interest 
rate  on  any  debt  securities  issued  to  any 
other  financial  investor  exceed  the  sum 
of  12  percent  plus  the  prime  rate  as 
announced  by  a  nationally  recognized 
money  center  bank;  and 

(iii)  The  underwriting  fees, 
commissions  and  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  issuance  of  any 
security  issued  by  Allegheny  or  AE 
Supply  will  not  exceed  the  greater  of  (a) 
5  percent  of  the  principal  or  total 
amount  of  the  securities  being  issued  or 
(b)  issuances  expenses  that  are  paid  at 
the  time  in  respect  of  the  issuance  of 
secvu-ities  having  the  same  or  reasonably 
similar  terms  and  conditions  issued  by 


•  West  Penn  Power  Company  ("West  Penn"), 
Monongahela  Power  Company  ("Monongahela"), 


Potomac  Edison  Company  ("Potomac  Edison")  and 
Mountaineer  Gas  Company,  a  subsidiary  of 
Monongahela.  are  referred  to  in  this  Application  as 
the  "Operating  Companies"). 

'■  It  should  he  noted,  however,  that  the  interest 
rate  applicable  after  the  occurrence  of  a  default  may 
be  increased  by  an  additional  increment,  typically 
200  basis  points. 


similar  companies  of  reasonably 
comparable  credit  quality; 

(iv)  The  respective  financing 
transactions  will  not  be  subject  to  the 
requirement  to  maintain  either 
unsecured  long-term  debt  or  any 
commercial  paper  that  may  be  ijisued  at 
investment  grade  level;  and 

(v)  The  Applicants  may  issue  short- 
term  and/or  long-term  debt  under 
circmnstances  when  the  debt,  upon 
issuance,  is  either  imrated  or  is  rated 
below  investment  grade. 

In  addition,  the  Capitalization  Order 
reserved  jurisdiction  over  (a)  the 
financing  authorizations  at  a  time  that 
the  common  equity  ratio  levels  of 
Allegheny  and  AE  Supply  were  below 
28  percent  and  20  percent,  respectively, 
and  (b)  the  issuance  of  debt  securities  at 
an  interest  rate  in  excess  of  the  modified 
interest  rates.  By  order  dated  July  23. 
2003  (Holding  Co.  Act  Release  No. 
27701)  ("July  23  Order"),  the 
Commission  released  jurisdiction  over 
the  issuance  by  Allegheny  of  up  to  $325 
million  of  convertible  trust  preferred 
securities  through  a  newl;,  organized 
Capital  Corp  (as  defined  in  the  Original 
Financing  Order),  with  the  proceeds  to 
be  provided  to  Allegheny  in  exchange, 
for  its  subordinated  debentures,  with 
warrants. 

As  of  December  31.  2002.  Allegheny's 
common  equity  on  a  consolidated  basis 
was  below  the  28  percent  common 
equity  ratio  required  by  the 
Capitalization  Order.  In  addition.  AE 
Supply's  common  equity  ratio  may  be 
below  20  percent.  Applicants,  therefore, 
seek  in  this  Application  a  release  of 
jurisdiction  over  guarantee  authority 
that  AE  Supply  requires  in  order  to 
complete  specific  transactions  described 
below.  Completion  of  these  transactions 
constitutes  a  part  of  the  plem  developed 
by  the  Applicants  for  resolution  of  their 
ciurent  financial  difficulties,  as 
described  in  their  application  submitted 
to  the  Commission  on  July  17,  2003,  as 
amended  on  July  23,  2003,  seeking 
authorization  to  issue  the  seciirities  in 
the  July  23  Order  ("Trust  Preferred 
Sectuities  Application").  The  dividend 
authority  for  ATF  and  AESDS  requested 
in  this  Application  also  is  necessary  to 
implement  this  plan  fully. 

I.  Background  Information 

The  Applicants  state  that  they 
\continue  to  make  significant  progress 
toward  the  resolution  of  their  financial 
difficulties.  On  July  25.  2003,  Allegheny 
completed  its  private  placement  of  $300 
million  of  convertible  trust  preferred 
securities,  as  authorized  by  the  July  23 
Order.  On  July  28.  2003,  AE  Supply 
announced  that  its  subsidiary  A'TF  had 
entered  into  an  agreement  to  sell  its 
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energy  supply  contract  with  the 
California  Department  of  Water 
Resources  ("CDWR  Contract")  and 
associated  hedge  transactions 
(collectively,  "West  Book")  to  J.  Aron  & 
Company  ("Aron"),  a  division  of  The' 
Goldman  Sachs  Group,  for  $405  million, 
subject  toadjustments  for  market  price 
changes  and  hedge  transactions  not 
transferred.  Ob  September  15,  2003,  AE 
Supply  and  ATF  announced  that  they 
completed  the  sale  of  the  West  Book  to 
Aron  for  $354  million.  Much  of  the 
adjustment  from  the  estimated  sale 
price,  previously  annoimced  on  July  28, 
2003,  is  attributable  to  contracts  with 
one  counterparty,  valued  at  $38.6 
million,  which  were  removed  firom  the 
sale  by  mutual  agreement  of  the  parties. 
Changes  in  the  mark-to-market  value  of 
the  remaining  contracts  at  closing  and 
reduction  in  the  number  of  remaining 
trades  assumed  by  Aron,  account  for  the 
rest  of  the  adjustment.  The  proceeds 
from  the  sale  will  be  applied,  in  large 
part,  to  finance  the  termination  of 
tolling  agreements  with  Williams 
Companies,  Inc.  and  Las  Vegas 
Cogeneration  II  and  certain  related 
hedging  arrangements.  In  addition, 
AU^eny  will  have  deposited,  after 
certain  escrow  funds  are  released  and 
under  authorization  by  certain  of  its 
creditors,  the  remainder  of  the  proceeds 
(estimated  to  be  approximately  $75 
million)  in  a  cash  collateral  account  for 
the  benefit  of  certain  of  its  lenders. ^ 
These  funds  will  be  available  to  reduce 
the  amount  of  AE  Supply's  debt  that 
must  be  refinanced  should  Allegheny 
receive  Commission  authorization  and 
then  decide  to  refinance  its  bank 
borrowings. 

Sale  of  the  West  Book  and  the  sale  of 
the  securities  authorized  by  the  July  23 
Order  are  the  major  components  of 
Allegheny's  plan  to  return  to  financial 
health.  In  addition,  A£  Supply  and  its 
subsidiaries — Allegheny  Energy  Supply 
Conemaugh  LLC,  Allegheny  Energy 
Supply  Hunlock  Creek  LLC,  Allegheny 
Trading  Finance  Company,  and 
Allegheny  Energy  Supply  Development 
Services  LLC — have  entered  into  asset 
sales  agreements  described  below, 
which  also  are  an  important  part  of  this 
plan.  Applicants  state  that  the  authority 
they  seek  in  this  Application  is 
important  to  obtaining  full  value  fi-om 
these  transactions.  The  resulting 
proceeds  will  make  available  significant 
additional  cash,  which  can  be  used  to 
reduce  debt  and  improve  the  common 


tie 


^  As  a  condition  to  dosing,  Aron  escrowed  S71 
million  of  the  proceeds  pending  an  order  from  the 
Commission  authorizing  AE  Supply  to  undertake 
the  guarantees  coiinected  with  ine  sale  of  the  West 
Book. 


equity  of 
authority 
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Applicants.  In  short, 
sought  in  this  Amendment 
irectly  in  permitting  the 
to  achieve  the  capitalization 
quired  by  the  Commission. 


r}( 
n.  Summaj  y  of  Financing  Request 

Applicants  are  seeking  a  release  of 
jiu-isdiction  by  the  Commission  over 
authority  of  AE  Supply  to  engage  in 
certain  guarantee  and  other  transactions. 
In  the  Capitalization  Order,  the 
Commissio:  i  reserved  jurisdiction  over 
the  financi]  ig  authorizations  granted  in 
the  Financing  Order  if  the  Applicants' 
capitalizatipn  did  not  meet  the  Common 
Equity  Conditions.  Applicants  request 
that  the  Commission  release  jurisdiction 
over  $600  million  of  the  Aggregate 
Guarantee  Limitation,  which  AE  Supply 
will  utilize  ko  undertake  the  guarantee 
obligations  summarized  below.  To  date, 
Allegheny  and  its  subsidiaries  have 
used  $42.6  inillion  of  $3  billion 
Aggregate  (guarantee  Limitation. 

A.  HunlochGuarantees 

By  agreement,  AE  Supply  agreed  to 
seelc  authority  from  the  Commission  to 
guarantee  cfertain  obligations  of 
Allegheny  Inergy  Supply  Hunlock 
Creek,  LLC  ["Hunlock"),  an  exempt 
wholesale  inerator  ("EWG")  and 
whoUy-owi  ed  subsidiary  of  Allegheny. 
Hunlock  ov  us  a  50  percent  general 
partner  inte  rest  in  Hunlock  Creek 
Energy  Ventures  (the  "Hunlock 
Partnershipf '),  which  also  is  an  EWG. 
UGI  Himloc  k  Development  Company 
("UGI  Hunlsck")  owns  the  remaining 
partnership  interests  in  the  Hunlock 
Partnership  The  Hunlock  Partnership 
owns  a  44  MW  combustion  turbine 
generator  ai  id  a  48  MW  coal-fired 
generation  fecility  known  as  the 
Hunlock  Crfeek  Electric  Generating 
Station  locied  in  Hunlock  Creek, 
Pennsylvania  ("Hunlock  Power 
Station").    | 

In  entering  into  the  Hunlock 
partnershipjagreement  ("Hunlock  • 
PartnershiplAgreement"),  Hunlock  and 
UGI  Hunloqk  granted  to  each  other 
certain  put  tnd  call  options,  which, 
among  othe  •  things,  gave  UGI  HunlocJ- 
the  right,  fo  •  five  years  from  the  date  of 
the  agreeme  tit  (December  8,  2000)  to 
cause  AE  St  ipply  to  purchase  the 
combustion  turbine  eind/or  the  Hunlock 
Power  Statii  )n  from  the  Hunlock 
Partnership  for  a  purchase  price  of  $15 
million  plui  the  value  of  all  the 
Hunlock  Po  wer  Station's  inventory,  and 
a  price  for  the  combustion  turbine  equal 
to  its  then  c  urent  book  value.  The 
current  com  jined  price  for  the 
combustion  turbine  and  the  Hunlock 
Power  Statii  in  is  estimated  at 
approximati  dy  $42  million,  which 


exceeds  the  current  estimate  of  the  fair 
market  value  of  this  property.  The 
Hunlock  Partnership  Agreement  also 
gave  Hunlock  the  right  to  requfre  the 
Hunlock  Partnership  to  sell  flie  Hunlock 
Power  Station  (but  not  the  combustion 
turbine)  to  AE  Supply  at  any  time 
following  the  failure  of  UGI  Himlock  to 
participate  in  certain  expansion 
projects.  Because  Hunlock,  not  AE 
Supply,  was  the  signatory  to  the 
Himlock  Partnership  Agreement,  a  bona 
fide  dispute  arose  concerning  which 
company — ^Himlock  or  AE  Supply — had 
the  rights  and  obligations  imder  the 
Hunlock  Partnership  Agreement. 

AE  Supply  and  Hunlock  sought  to 
extend  the  terms  of  the  put  and  call 
options  under  the  Hunlock  Partnership 
Agreement,  which  ciurently  are 
exercisable,  and  to  clarify  that  Hunlock, 
not  AE  Supply,  would  be  the  obligor  on 
the  put  option  ("Himlock  Obligation"). 
They  also  agreed  that  AE  Supply  would 
guarantee  the  Hunlock  Obligation  upon 
receipt  from  the  Commission  of 
authority  under  the  Act  to  do  so.  The 
put  and  call  options  were,  th  ^refore, 
amended  to  provide  that  they  could  be 
exercised  only  for  ninety  days  following 
January  1,  2006,  with  Himlock 
confirmed  to  be  the  obligor  under  the 
put  option.  AE  Supply  paid  $3  million 
to  UGI  Development  (UGI  Hunlock's 
parent)  in  exchange  for  UGI 
Development  and  UGI  Hunlock 
releasing  AE  Supply  from  any  current 
obligation  it  had  under  the  put  option 
of  the  Hunlock  Partnership  Agreement. 
In  addition,  UGI  Hunlock  and  Hunlock 
agreed  to  extend  the  terms  of  the  put 
and  call  options  under  the  Hunlock 
Partnership  Agreement  and  clarify  that 
Hunlock  would  be  the  obligor  under  the 
Hunlock  Partnership  Agreement. 

Applicants  therefore  request  authority 
for  AE  Supply  to  guarantee  Hunlock's 
obligations  under  the  Hunlock 
Obligation.  Entering  into  this  guarantee 
will  allow  AE  Supply  to  maximize  the 
proceeds  from  the  sale,  which  is 
described  below,  of  interests  in  the 
Conemaugh  Generating  Station  near 
Johnstown,  Pennsylvania  ("Conemaugh 
Interest").'*  Depending  upon  market 
prices  for  generating  plants  in  2006,  AE 
Supply  could  be  called  upon  to  perform 
Hunlock's  obligations  to  purchase  the 


^The  $5  million  of  the  sale  price  for  the 
Conemaugh  Interest  placed  into  escrow  will  be 
released  at  the  earlier  of  (a)  the  time  that  AE  Supply 
enters  into  an  agreement  to  guarantee  Allegheny 
Energy  Supply  Conemaugh  LLC's  indemrification 
obligations  and  an  agreement  to  guarantee  the 
Hunlock  Obligation,  or  (b)  April  IS.  2006. 
Therefore,  the  guarantee  of  Hunlock's  obligations 
under  the  Hunlock  Obligation  is  a  precondition  to 
an  expeditious  release  from  escrow  of  the  $5 
million  of  the  proceeds  of  the  sale  of  the 
Conemaugh  Interest. 
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combustion  turbine  and  the  Hunlock 
Power  Station  at  a  price  that  would  be 
greater  than  their  then  current  market 
value. 

B.  Conemaugh  Guarantees 

On  February  25,  2003,  AE  Supply  and 
its  wholly-owned  subsidiary,  Allegheny 
Ener©'  Supply  Conemaugh,  LLC 
("Conemaugh"),  an  EWG  imder  the  Act, 
entered  into  an  agreement  ("Conemaugh 
Agreement")  to  sell  the  Conemaugh 
Interest,  which  is  an  83-megawatt 
("MW")  share  of  the  1,711-MW  coal- 
fired  Conemaugh  Generating  Station,  to 
UGI  Development  Company  ("UGl 
Development"),  an  indirect,  wholly 
owned  subsidiary  of  UGI  Corp.  ("UGI"). 
The  agreed  upon  sale  price  was 
approximately  $51.25  million,  subject  to 
a  $3  million  credit  in  favor  of  UGI 
Development.  That  sale  supplied  (and 
the  return  on  the  aggregate  $6  million 
placed  into  two  escrows  will  supply) 
cash  needed  to  reduce  debt  and  is  part 
of  Allegheny's  overall  plan  to  return  to 
financial  health. 

Under  the  Conemaugh  Agreement,  AE 
Supply  and  Conemaugh  agreed,  jointly 
and  severally,  to  indemnify  UGI 
Development,  its  affiliates,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives  (collectively, 
"UGI  Parties")  against  certain  losses 
arising  in  the  event  of  a  breach  of  the 
Conemaugh  Agreement.  Any 
requirement  that  AE  Supply  in  fact 
indemnify  a  UGI  Party  imder  its  joint 
and  several  obligations  for  a  breach  by 
Conemaugh  would  represent  a 
guarantee  of  the  obligations  of  its 
subsidiary,  which  would  be  contrary  to 
the  Capitalization  Order  as  long  as  the 
capitalization  standards  set  forth  in  that 
order  are  not  met.  In  addition,  although 
the  sale  of  the  Conemaugh  Interest 
resulted  in  Conemaugh  exiting  the 
generation  business,  to  the  extent  it 
retains  EWG  status,  indemnification  of 
its  obligations  by  AE  Supply  also  could 
have  been  viewed  as  an  additional 
investment  in  an  EWG.  The  additional 
investments  would  be  contrary  to  the 
Capitalization  Order  as  long  as  the 
Common  Equity  Conditions  are  not  met. 

For  these  reasons,  the  parties 
amended  the  Conemaugh  Agreement  to 
delete  all  obligations  of  AE  Supply  to 
indemnify  the  UGI  Parties  for  losses 
arising  out  of  breaches  of  the 
Conemaugh  Agreement  by  Conemaugh. 
The  sale  price  for  the  amended 
transaction  was  $51.25  million,  without 
a  $3-million  credit  for  UGI 
Development.  The  parties  agreed  that  $5 
million  of  the  sale  price  for  the 
Conemaugh  Interest  would  be  placed 
intcrescrow  until  the  earlier  of  (i)  the 
time  when  AE  Supply  entered  into  an 


agreement  to  guarantee  Conemaugh's 
indenmification  obligations 
("Conemaugh  Obligations")  and  an 
agreement  to  guarantee  the  Hunlock 
Obligation  or  (ii)  April  15,  2006 
("Escrow  Termination  Date").  Prior  to 
the  Escrow  Termination  Date,  UGI  will 
be  entitled  to  distributions  in 
accordance  with  the  Conemaugh 
Obligations  or  the  Hunlock  Obligation. 
Furthermore,  the  parties  entered  into  an 
agreement  ("Filing  Agreement")  to 
require  AE  Supply  to  file  with  the 
Commission  for  authority  to  guarantee 
the  Conemaugh  Obligations  and  the 
Hunlock  Obligation  within  60  days  of 
the  closing  (June  26,  2003)  of  the  sale  of 
the  Conemaugh  Interest.  AE  Supply 
deposited  $1  million  into  escrow  to 
guarantee  its  obligation  to  file  with  the 
Commission  as  set  forth  in  the  Filing 
Agreement.  The  parties  also  agreed  that 
AE  Supply  would  enter  into  an 
agreement  to  guarantee  the  Conemaugh 
Obligations  and  the  Hunlock  Obligation 
upon  receipt  from  the  Commission  of 
authority  imder  the  Act  to  do  so. 

Applicants,  therefore,  are  requesting 
that  the  Commission  authorize  AE 
Supply  to  guarantee  those  obligations. 
Applicants  state  that  this  authority  is 
appropriate  because  the  burden  of 
imdertaking  this  guarantee  obligation 
easily  is  offset  by  the  benefits  the 
Allegheny  system  currently  derives 
through  the  sale  of  the  Conemaugh 
Interest  and  will  derive  from  the  receipt 
of  the  portion  of  the  sale  price  currently 
held  in  escrow. 

Applicants  state  that  the 
indemnification  obligations  that  AE 
Supply  would  guarantee  are  customary 
obligations  of  sellers  of  assets  of  this 
type.  They  fall  into  four  broad  classes, 
viz.,  obligations  to  indemnify  for  losses 
arising  out  of:  (i)  Breaches  by 
Conemaugh  of  its  obligations  imder  any 
of  its  covenants  or  agreements  contained 
in  the  Conemaugh  Agreement  or  the 
agreement  relating  to  the  Hunlock 
facility;  (ii)  breaches  by  Conemaugh  of 
its  representations  and  warranties  made 
in  the  Conemaugh  Agreement,  (iii) 
certain  liabilities  or  obligations  of 
Conemaugh  or  associated  with  its 
ownership  of  the  Conemaugh  Interest, 
and  (iv)  the  failure  of  Conemaugh  to 
comply  with  the  provisions  of  any 
applicable  bulk  sales  or  transfer  laws. 
This  list  of  obligations  and  liabilities 
that  AE  Supply  would  guarantee  is 
typical  of  the  guarantee  or 
indemnification  obligations  that  parent 
companies  normally  provide  in  a 
commercial  context,  according  to  the 
Applicants. 

In  addition,  Conemaugh  only  has  an 
obligation  to  indemnify  UGI  Parties  to 
the  extent  the  UGI  Parties'  losses  subject 


to  indenuiification  exceed  $500,000; 
however,  this  limitation  on 
indemnification  does  not  apply  to  losses 
related  to  breaches  of  Conemaugh's 
representations  and  warranties 
regarding  tide  to  the  Conemaugh 
Interest  or  to  breaches  of  its  covenants 
or  agreements.  Applicants,  therefore, 
submit  that  the  undertaking  by  A£ 
Supply  of  the  proposed  guarantee 
obligations  is  partially  mitigated  and 
that  the  remaining  risk  is  outweighed  by 
the  benefits  that  will  accrue  to  the 
Allegheny  system  through  the  return  of 
the  escrowed  funds  and  the  use  of  the 
escrowed  funds  to  reduce  debt. 

C.  West  Book  Guarantees  and  Dividend 
Authority 

As  noted  above,  AE  Supply  and  its 
subsidiary  ATF  completed  the  sale  of 
the  West  Book  to  Aron. 

i.  Guarantee  Authority 

AE  Supply  has  agreed  as  part  of  the 
West  Book  sale  to  seek  authority  from 
the  Commission  tq  guarantee  ATF's 
payment  obligations  under  the  sales 
agreement.  ATF  was  established  for  the 
sole  purpose  of  owning  the  CDWR 
Contract  and  performing  obligations 
under  that  contract.  Accordingly,  upon 
the  distribution  of  the  proceeds  of  the 
sale  of  the  contract  from  ATF  to  AE 
Supply,  ATF  would  be  left  without 
resoiuxes  to  meet  indemnification 
obligations,  if  any  arise.  ATF's  potential 
payment  obligations  under  the  sales 
agreement  consist  of  indemnification 
paid  to  Aron  and  its  afBIiates  for  losses 
they  incur  arising  out  of  breaches  of 
representations,  warranties,  covenants, 
agreements  and  other  obligatiotis 
contained  in  or  connected  with  the  sales 
agreement. 

Other  obligations  of  ATF  that  AE 
Supply  would  guarantee  include  a  duty 
to  operate  its  business  prior  to  closing 
in  accordance  with  past  practice:  to 
provide  Aron  with  access  to  books  and 
records  relating  to  the  contracts  and  to 
cooperate  in  the  exchange  of 
information,  to  use  its  best  efforts  to 
obtain  necessary  regulatory  approvals, 
to  notify  Aron  of  significant  changes  in 
facts  and  cfrcumstances,  to  pay  all  taxes 
attributable  to  the  transfer  of  the 
contracts,  and  to  file  tax  returns  relating 
to  the  contracts  for  all  periods  prior  to 
the  closing  date.  ATF  dso  has  agreed  to 
indemnify  Aron  against  losses  incurred 
as  a  result  of  certain  specified  pending 
class-action  litigations  relating  to 
wholesale  sales  of  electricify  in 
California,  which  would  be  guaranteed 
by  AE  Supply  under  the  authority 
sought.  ATF's  indemnification 
obligations  are  subject  to  a  $2  million 
deductible.  Applicants  do  not  believe 
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any  indemnification  obligation  is  likely 
to  arise.  Under  the  sales  agreement, . 
until  AE  Supply  receives  authority  to 
guarantee  AlT's  obligations,  20  percent 
of  the  proceeds  of  the  West  Book  sale 
will  be  held  in  escrow  to  support  ATF's 
indemnity  obligation  and  will  be        :, 
unavailable  to  reduce  debt  at  AE 
Supply. 

ii.  Dividend  Authority 

Finally,  Applicants  seek  authority  for 
ATF  to  dividend  out  of  capital  to  AE 
Supply  up  to  the  full  amount  of  the  cash 
proceed?  of  the  sale  of  the  CDWR 
Contract.  The  CDWR  Contract  is  ATF's 
only  significant  asset;  and  following 
completion  of  its  sale,  ATF  will  not 
engage  in  other  business  activities.  The 
dividends  themselves  are  necessary  to 
allow  AE  Supply  to  reduce  debt  and 
fully  implement  its  plans  for  returning 
to  financial  health  and  compliance  with- 
the  Commission's  capitalization 
requirements. 

Finally,  AESDS,  wl   jh  engages  in 
generation  facility  development,  has 
entered  into  an  agreement  to  sell  a 
combustion  turbine  currently  held  in 
inventory  for  a  purchase  price  of  $8 
million,  subject  to  certain  adjustments. 
This  turbine  does  not  constitute  "utility 
assets,"  as  defined  in  Section  2(a)(18)  of 
the  Act.  Applicants  request  authority  for 
AESDS  to  dividend  up  to  the  full 
amount  of  the  proceeds  of  this  sale  to 
AE  Supply,  which  will  use  these 
proceeds  for  general  corporate  purposes 
and  to  enhance  its  liquidity.  Applicants 
expect  that  AESDS  will  conduct  no 
further  business  following  completion 
of  the  sale  and  the  dividending  of  the 
proceeds  of  the  asset  sale  to  AE  Supply. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigarat  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-24500  Filed  9-26-03;  8:45  am] 
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26181:812-12952] 

FranMin  FkMrting  Rate  Trust,  et  al.; 
Nodca  of  Application 

September  23,  2003. 
AQENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  sections  18(c)  and  18(i) 
of  the  Act,  under  sections  6(c)  and 


23(c)(3)  of  the  Act  for  an  exemption 
from  rule  '23c-3  under  the  Act,  and 
pursuant  ^o  section  17(d)  of  the  Act  and 
rule  17d-|  vmder  the  Act. 
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SUMMARY  pF  APPLICATION:  Applicants 
request  ad  order  to  permit  certain 
registeredclosed-end  management 
companie  i  to  issue  multiple  classes  of 
shares  ani .  to  impose  asset-based 
distributii  in  fees  and  early  withdrawal 
charges.  1  he  order  would  supercede  a 
prior  orde  r  ("Prior  Order").' 
APPUCANI S:  Franklin  Floating  Rate 
Trust  ("Fl ;  Fund").  Franklin  Mutual 
Recovery  ='und  ("FMR  Fund,"  together 
with  FR  F  md,  the  "Funds"),  Franklin 
Advisers,  nc.  ("Franklin  Advisers"), 
Franklin  I  lutual  Advisers,  LLC 
("Mutual  \dvisers,"  together  with 
Franklin  1  idvisers,  the  "Advisers"), 
Franklin/'  'empleton  Distributors,  Inc. 
(the  "Dist  ibutor"),  Franklin  Templeton 
Services,  .LC  (the  "Administrator"). 
RUNG  DAT  :S:  The  application  was  filed 
on  March  26,  2003,  and  amended  on 
September  9,  2003. 

HEARING  0  4  NOTIFICATION  OF  HEARING:  An 
order  gran  ting  the  application  will  be 
issued  un  ess  the  Commission  orders  a 
hearing.  L  iterested  persons  may  request 
a  hearing  )y  writing  to  the 
Commissi  m's  Secretary  and  serving 
applicanti  with  a  copy  of  the  request, 
personall)  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.in.  on  October  17,  2003,  and 
should  be  (accompanied  by  proof  of 
service  onlthe  applicants,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  naturaof  the  writer's  interest,  the 
reason  forlthe  request,  and  the  issues 
contested.!  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notificaticn  by  writing  to  the 
Commission's  Secretary. 
ADDRESSEf:  Secretary,  Commission,  450 
Fifth  Stre^,  NW.,  Washington.  DC 
20549-0689;  Applicants,  One  Franklin 
Parkway,  San  Mateo,  CA  94403-1906. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-k)527  or  Todd  Kuehl,  Branch 
Chief,  at  (^02)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMEiItARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obiained  for  a  fee  at  the 
Commissii  »n's  Public  Reference  Branch, 


'  Franklin  floating  Rate  Trust  et  al..  Investment 
Company  Act  Release  Nos.  23033  (Feb.  20, 1998) 
(notice)  and  i3068  (Mar.  17, 1998)  (order).  The 
Prior  Order  p  mnits  certain  registered  closed-end 
investment  companies  to  impose  an  early 
withdrawal  ckai^ge. 


450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Funds  are  closed-end 
management  investment  companies 
registered  under  the  Act  and  organized 
as  Delaware  statutory  trusts.  Franklin 
Advisers,  a  California  corporation,  and 
Mutual  Advisers,  a  Delaware  limited 
liability  company,  are  registered  as 
investment  advisers  imder  the 
Investment  Advisers  Act  of  1940  and 
serve  as  investment  manager  to  the  FR 
Fund  and  FMR  Fund,  respectively.  The 
Distributor,  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 

■  1934  ("1934  Act"),  serves  as  principal 
underwriter  to  the  Fimds.  The 
Administrator  is  the  administrator  of  the 
Funds  and  is  responsible  for  managing 
the  Funds'  business  affairs.  The 
Advisers,  the  Distributor  and  the 
Administrator  are  wholly-owned 
subsidiaries  of  Franklin  Resources,  Inc. 

2.  Applicants  request  that  the  order 
also  apply  to  any  other  registered 
closed-end  management  investment 
company  that  may  be  organized  in  the 
future  for  which  either  of  the  Advisers, 
the  Distributor  or  the  Administrator  or 
any  entity  controlling,  controlled  by,  or 
under  common  control  with  the 
Adviser,  the  Distributor  or  the 
Administrator  acts  as  investment 
adviser,  principal  underwriter  or 
administrator  and  which  operates  as  an 
interval  fund  pursuant  to  rule  23c-3 
under  the  Act  (included  in  the  term 
"Funds").2 

3.  The  investment  objective  of  the  FR 
Fund  is  to  provide  as  high  a  level  of 
current  income  and  preservation  of 
capital  as  is  consistent  with  investment 
primarily  in  senior  secured  corporate 
loans  and  senior  secured  debt  securities 
with  floating  or  variable  rates.  The 
investment  objective  of  the  FMR  Fimd 
is  capital  appreciation.  The  FMR  Fund 
invests  in  equity  and  debt  instruments 
in  the  categories  of  bankruptcy  and 
distressed  companies,  risk  arbitrage,  and 
undervalued  stocks. 

4.  The  Funds  continuously  offer  their 
shares  to  the  public  at  net  asset  value. 
The  Funds'  shares  are  not  offered  or 
traded  in  the  secondary  market  and  are 
not  listed  on  any  exchange  or  quoted  on 
any  quotation  medium.  The  Fimds 
intend  to  operate  as  "interval  funds" 
pursuant  to  rule  23c-3  under  the  Act 
and  to  make  periodic  repurchase  offers 
to  their  respective  share!    Mers. 


2  Any  Fund  relying  on  this  relief  in  the  future  will 
do  so  in  a  manner  consistent  with  the  terms  and 
conditions  of  the  application.  Applicants  represent 
that  each  entity  presently  intending  to  rely  on  The 
requested  relief  is  listed  as  an  applicant. 
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:   5.  The  Funds  seek  the  flexibility  to  be 
structured  as  multiple-class  funds.  The 
FMR  Fund  currently  intends  to,  and  the 
FR  Fund  may  in  the  ftiture,  offer  four  or 
more  different  classes  of  shares.  The 
FMR  Fund  will  offer  Class  B  shares  at 
net  asset  value  without  a  front-end  sales 
charge,  but  subject  to  an  early 
withdrawal  charge  ("EWC")  on  shares 
that  are  repurchased  by  a  Fund  within 
seven  years  of  the  date  of  purchase 
("Class  B  Shares").  The  FMR  Fund  will 
offer  Class  A  shares  at  net  asset  value 
with  a  front-end  sales  charge  and  also 
subject  to  an  EWC  in  certain 
circonstances  ("Class  A  Shares").  The 
FMR  Fund  will  also  offer  Class  C  shares 
at  net  asset  value  with  a  front-end  sales 
charge  and  also  subject  to  an  EWC  on 
shares  that  are  repurchased  by  a  Fund 
within  eighteen  months  of  the  date  of 
purchase  ("Class  C  Shares").  The  FMR 
Fund  will  also  offer  Advisor  Class 
shares  at  net  asset  value  without  a  front- 
end  sales  charge  or  EWC  ("Advisor 
Class  Shares").  Class  A  Shares  will  be 
subject  to  an  annual  distribution  fee 
and/or  service  fee  of  up  to.0.25%  of 
average  daily  net  assets.  Class  B  and 
Class  C  Shares  will  be  subject  to  an 
annual  distribution  fee  of  up  to  0.75% 
of  average  daily  net  assets  and  an 
annual  service  fee  of  up  to  0.25%  of 
average  daily  net  assets.  Advisor  Class 
Shares  will  be  subject  to  an  annual 
distribution  fee  and/or  service  fee  of  up 
to  0.50%  of  average  daily  net  assets. 
Class  B  Shares  will  automatically 
convert  to  Class  A  Shares  after  a  set 
period  of  time.  The  Funds  may  in  the 
future  offer  additional  classes  of  shares 
with  a  front-end  sales  charge,  an  EWC 
and/or  asset-based  service  or 
disfribution  fees. 

6.  Applicants  represent  that  any  asset- 
based  service  and  distribution  fees  will 
comply  with  the  provisions  of  rule 
Z830(d)  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD  Conduct  Rule"). 
Applicants  also  represent  that  each 
Fund  will  disclose  in  its  prospectus,  the 
fees,  expenses  and  other  characteristics 
of  each  class  of  shares  offered  for  sale 
by  the  prospectus,  as  is  required  for 
open-end  multiple  class  funds  under 
Form  N-lA. 

7.  Each  Fund  will  allocate  all 
expenses  incurred  by  it  among  the 
various  classes  of  shares  based  on  the 
net  assets  of  the  Fund  attributable  to 
each  class,  except  that  the  net  asset 
value  and  expenses  of  each  class  will 
reflect  distribution  fees,  service  fees, 
and  any  other  incremental  expenses  of 
that  class.  Expenses  of  a  Fund  allocated 
to  a  particular  class  of  shares  will  be 
borne  on  a  pro  rata  basis  by  each 
outstanding  share  of  that  class.  Each 


Fund  may  create  additional  classes  of 
shares  in  the  future  that  may  have 
different  terms  from  Class  A,  Class  B, 
Class  C  or  Advisor  Class  Shares. 
Applicants  state  that  each  Fund  will 
comply  with  the  provisions  of  rule  18f- 
3  under  the  Act  as  if  it  were  an  open- 
end  investment  company. 

8.  Each  Fund  may  waive  the  EWC  for 
certain  categories  of  shareholders  or 
fransactions  to  be  established  from  time 
to  time.  With  respect  to  any  waiver  of, 
scheduled  variation  in,  or  elimination  of 
the  EWC,  each  Fund  will  comply  vdth 
rule  22d-l  imder  the  Act  as  if  the  Fund 
were  an  open-end  investment  company. 

9.  Each  Fund  may  offer  its 
shareholders  an  exchange  featuire  under 
which  shareholders  of  the  Fund  may, 
diuing  the  Fimd's  periodic  repurchase 
periods,  exchange  their  shares  for  shares 
of  the  same  class  of  other  registered 
open-end  investment  companies  or 
registered  closed-end  investment 
companies  that  comply  with  rule  23c- 

3  under  the  Act  and  continuously  offer 
their  shares  at  net  asset  value,  and  that 
are  in  the  Franklin  Templeton 
Investments  group  of  investment 
companies.  Fund  shares  so  exchanged 
will  count  as  part  of  the  repurchase  offer 
amount  as  specified  in  rule  23c-3  imder 
the  Act.  Any  exchange  option  will 
comply  with  rule  lla-3  under  the  Act 
as  if  the  Fimd  were  an  open-end 
investment  company  subject  to  that 
rule.  In  complying  with  rule  lla-3,  each 
Fimd  will  treat  the  EWCs  as  if  they  were 
a  contingent  deferred  sales  charge 
("CDSC"). 

Applicants'  Legal  Analysis 

Multiple  Classes  of  Shares 

1.  Section  18(c)  of  the  Act  provides, 
in  relevant  part,  that  a  closed-end 
investment  company  may  not  issue  or 
sell  any  senior  security  if,  immediately 
thereafter,  the  company  has  outstanding 
more  than  one  class  of  senior  security. 
Applicants  state  that  the  creation  of 
multiple  classes  of  shares  of  the  Funds 
may  be  prohibited  by  section  18(c). 

2.  Section  18(i)  of  the  Act  provides 
that  each  share  of  stock  issued  by  a 
registered  management  investment 
company  will  be  a  voting  stock  and 
have  equal  voting  rights  with  every 
other  outstanding  voting  stock. 
Applicants  state  that  multiple  classes  of 
shares  of  the  Funds  may  violate  section 
18(i)  of  the  Act  because  each  class 
would  be  entitled  to  exclusive  voting 
rights  with  respect  to  matters  solely 
related  to  that  class. 

3.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction  or  any 
class  or  classes  of  persons,  securities  or 


transactions  bom  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  and 
to  the  extent  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
request  an  exemption  under  section  6(c) 
frt)m  sections  (18(c)  and  18(i)  to  permit 
the  Fimds  to  issue  multiple  classes  of 
shares. 

4.  Applicants  submit  that  the 
proposed  allocation  of  expenses  and 
voting  rights  among  multiple  classes  of 
the  Funds  is  equitable  and  will  not 
discriminate  against  any  group  or  class 
of  shareholders.  Applicants  submit  that 
the  proposed  arrangements  would 
permit  the  Funds  to  facihtate  the 
distribution  of  their  securities  and 
provide  investors  with  a  broader  choice 
of  shareholders  services.  Applicants 
assert  that  their  proposal  does  not  raise 
the  concerns  underlying  section  18  of 
the  Act  to  any  greater  degree  than  open- 
end  investment  companies'  multiple 
class  structures  that  are  permitted  by 
rule  18f-3  under  the  Act.  Applicants    - 
state  that  each  Fund  will  comply  with 
the  provisions  of  rule  18f-3.  - 

Early  Withdrawal  Charges 

1.  Section  23(c)  of  the  Act  provides, 
in  relevant  part,  that  no  registered 
closed-end  investment  company  will 
purchase  securities  of  which  it  is  the 
issuer,  except:  (a)  On  a  securities 
exchange  or  other  open  market;  (b)    . 
pursuant  to  tenders,  after  reasonable 
opportunity  to  submit  tenders  given  to 
all  holders  of  securities  of  the  class  to 
be  purchased;  or  (c)  imder  other 
circumstances  as  the  Commission  may 
permit  by  rules  and  regulations  or 
orders  for  the  protection  of  investors. 

2.  Rule  23c-3  under  the  Act  permits 
a  registered  closed-end  investment 
company  (an  "interval  fund")  to  make 
repvuchase  offers  of  between  five  and 
twenty-five  percent  of  its  outstanding 
shares  at  net  asset  value  at  periodic 
intervals  pursuant  to  a  fundamental 
policy  of  the  interval  fund.  Rule  23c- 
3(b)(1)  imder  the  Act  provides  that  an 
interval  fund  may  deduct  from 
repurchase  proceeds  only  a  repurchase 
fee,  not  to  exceed  two  percent  of  the 
proceeds,  that  is  reasonably  intended  to 
compensate  the  fund  for  expenses 
directly  related  to  the  repurchase. 

3.  Section  23(c)(3)  provides  that  the 
Conunission  may  issue  an  order  that 
would  permit  a  closed-end  investment 
company  to  repurchase  its  shares  in 
circumstances  in  which  the  repurchase 
is  made  in  a  manner  or  on  a  basis  that 
does  not  unfairly  discriminate  against 
any  holders  of  the  class  or  classes  of 
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securities  to  be  purcbased.  As  noted 
above,  section  6(c)  provides  tbat  the 
Commission  may  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
tbat  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  failrly 
intended  by  the  policy  and  provisions  tof 
the  Act.  Because  the  Fimds  operate 
pursuant  to  rule  23c-3  under  the  Act, 
Applicants  request  relief  imder  sections 
6(c)  and  23(c)  from  rule  23c-3  to  permit 
them  to  impose  EWCs  on  shares  of  the 
Funds  submitted  for  repurchase  that 
have  been  held  for  less  than  a  specified 
period. 

4.  Applicants  believe  that  the 
requested  relief  meets  the  standards  of 
sections  6(c)  and  23(c)(3).  Rule  6c-10 
under  the  Act  permit  open-end 
investment  companies  to  impose 
CDSCs,  subject  to  certain  conditions. 
Applicants  state  that  EWCs  are 
functionally  similar  to  CDSCs  imposed 
by  open-end  investment  companies 
under  rule  6c-10.  Applicants  state  that 
EWCs  may  be  necessary  for  Ihe 
Distributor  to  recover  distribution  costs. 
Applicants  will  comply  with  rule  6c-10 
as  if  that  rule  applied  to  closed-end 
investment  companies.  The  Funds  also 
will  disclose  EWCs  in  accordance  with 
the  requirements  of  Form  N-.1  A 
concerning  CDSCs.  Applicants  further 
state  that  the  Funds  will  apply  the  EWC 
(and  any  waivers  or  scheduled 
variations  of  the  EWC)  uniformly  to  all 
shareholders  in  a  given  class  and 
consistently  with  the  requirements  of 
rule  22d-l  under  the  Act. 

Asset-Based  Distribution  Fees 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company  or  an  affiliated 
person  of  such  person,  acting  as 
principal,  frtim  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  orjoint 
arrangement  in  which  the  investment 
company  participates  unless  the 
Commission  issues  an  order  permitting 
the  transaction.  In  reviewing 
.applications  submitted  under  section 
17(d)  and  nUe  17d-l,  the  Commission 
considers  whether  the  participation  of 
the  investment  company  in  a  joint 
enterprise  or  joint  arrangement  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

2.  Rule  17a-3,  under  the  Act  provides 
an  exemption  from  section  17(d)  and 
rule  17d-l  to  permit  open-end 


investment  companies  to  enter  into 
distributio:  i  arrangements  pursuant  to 
rule  12b-l  under  the  Act.  Applicants 
request  an  order  under  section  17(d)  and 
rule  17d-l  under  the  Act  to  permit  the 
Fimds  to  impose  asset-based 
distributioii  fees.  Applicants  have 
agreed  to  cpmply  wiUi  rules  12b-l  and 
17d-3  as  i^  those  rules  applied  to 
closed-end  investment  companies. 

Appiicanta '  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  tiie  following  condition: 

Applicants  will  comply  with  the 
provisionsjof  rules  6c-10,  lla-3, 
12b-l,  17(1-3,  18f-3,  and  22d-l  under 
the  Act,  as  amended  from  time  to  time, 
as  if  those  i  ules  applied  to  closed-end 
managemei  it  investment  companies, 
and  will  comply  with  the  NASD 
Conduct  Rfle,  as  amended  from  tire  to 
time. 


For  the  Cc^nmission, 
Investment  1 
authority. 
Margaret  H. 
Deputy  Seen  tary. 
[FR  Doc.  03-  24453  Filed  9-26-03;  8:45  am] 
BILUNG  COOE  BOIO-OI-M 


by  the  Division  of 
l|4anagement,  under  delegated 

NfcFarland 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nol  34-48507;  File  No.  SR-CBOE- 
2003-27] 

Self-Regulitory  Organizations;  Order 
Approving  proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relatirjg  to  the  Representation  of 
Orders  by  floor  Brokers 
I 

September  2t,  2003. 

On  July  2  7,  2003,  the  Chicago  Board 
Options  Ex:hange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchai  ge  Commission 
("Commiss  on"),  pursuant  to  Section 
19(b)(1)  of  1  he  Seciu-ities  Exchange  Act 
of  1934  ["A  ct"),i  and  Rule  19b-^ 
thereunder  ^  a  proposed  rule  change  to 
amend  CBC  E  Rule  6.45A  to  permit  floor 
brokers  to  r  spresent  as  agent  orders  from 
unaffiliated  broker-dealers.  The  Federal 
Register  pinlished  the  proposed  rule 
change  for  comment  on  August  19, 
2003.3  The  Commission  received  no 
comments  ^n  the  proposal. 

The  Comlnission  finds  that  the 
proposed  rale  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  r«  gulations  thereunder 


'15U.S.C.  /*s(b)(l), 
M7CFR24(il9b-4 
3  Securities 
(August  12, 


xchange  Act  Release  No.  49826 
20  13),  68  FR  49826. 


applicable  to  a  national  securities 
exchange  *  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereimder.  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  Act^  and 
believes  that  the  proposed  rules  should 
expand  access  to  the  CBOE's  electronic 
book  in  a  manner  that  is  consistent  with 
Section  11(a)  of  the  Act.^  Therefore,  the 
Commission  finds  the  proposed  rule 
change  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and, 
in  general,  to  protect  investors  and  the 
public  interest. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-CBOE-2003- 
27),  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-24504  Filed  9-26-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^18520;  File  No.  SR-OCC- 
2002-10] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  Marlcet-Maker 
Account  Agreements 

September  22,  2003. 

I.  Introduction  » 

On  May  21,  2002,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
October  18,  2002,  amended  proposed 
rule  change  SR-OCC-2002-10  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  April  24,  2003.2  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 


■•  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

5 15  U.S.C.  78f. 

MSU.S.C.  78f(bK5). 

'15  U.S.C.  78k(a). 

8 15  U.S.C.  788(b)(2). 

« 17  CFR  200.30-3(a)(12}. 

'  15  U:s.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  47691 , 
(April  17,  2003),  68  FR  20207  (April  24,  2003)  [File 
No.  SR-OCC-2002-lOj. 
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Commission  is  granting  approval  of  the 
proposed  rule  change. 

n.  Description 

The  purpose  of  the  rule  change  is  to 
amend  Article  VI,  Section  3  of  OCC's 
By-Laws  and  Chapter  XI,  Rule  1105  of 
OCC's  Rules  to  eliminate  the 
requirement  that  a  clearing  member 
must  obtain  a  specified  form  of  account 
agreement  from  each  market-maker  for 
whom  it  carries  an  accoimt  and  must 
submit  the  agreement  to  OCC  for 
approval.  OCC  believes  that  such 
submissions  to  OCC  are  no  longer 
necessary  to  perfect  its  security  interest 
in  clearing  members'  market-maker 
accounts  under  the  Uniform 
Commercial  Code  ("UCC")  and  are 
administratively  burdensome  for  OCC 
and  its  clearing  members. 

The  rule  change  also  adds  two  new 
interpretive  statements  to  Article  VI, 
Section  3.  Interpretation  .02  clarifies  the 
application  to  OCC  clearing  accounts  of 
certain  UCC  amendments  to  Article  8 
and  to  Article  9.  Interpretation  .03 
clarifies  that  OCC's  lien  on  positions  in 
clearing  member  accounts  extends  to 
short  security  futures  positions,  as  well 
as  all  other  assets,  and  that  OCC's  lien 
secures  clearing  member  obligations  on 
long  security  futures  positions,  as  well 
as  all  other  obligations  arising  from  the 
applicable  accoimt  or  accounts. 

1 .  Background 

Article  VI,  Section  3,  of  OCC's  By- 
Laws  specifies  the  types  of  clearing 
accounts  that  a  clearing  member  may 
have  at  OCC,  including  accounts  in 
which  a  clearing  member  may  carry 
positions  of  market  professionals  such 
as  options  market-makers,  JBO 
participants, 3  and  stock  specialists 
(referred  to  collectively  herein  as 
"market-makers"  and  "market-maker 
accounts").  Clearing  members  that 
maintain  market-maker  accounts  at  OCC 
must,  according  to  the  current 
provisions  of  Article  VI,  Section  3, 
obtain  and  submit  to  OCC  for  approval 
certain  agreements  from  each  market- 
maker  whose  funds  and  positions  are 
included  in  such  market-maker 
accounts.  The  principal  reason  for 
requiring  the  filing  of  these  agreements 


-^  Under  Article  I,  Section  1  of  OCC's  By-Laws,  a 
"JBO  participant"  is  a  registered  broker-dealer  that 
"(i)  maintains  a  joint  back  office  arrangement  with 
a  clearing  member  pursuant  to  the  requirements  of 
Regulation  T  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reserve  System;  (ii)  meets 
the  requirements  applicable  to  JBO  participants  as 
specified  in  exchange  rules;  and  (iii)  consents  to 
having  his  exchange  transactions  cleared  and 
positions  carried  in  a  JBO  participants  account." 
Unless  thecontext  requires  otherwise,  a  JBO 
participant  is  a  market-maker  for  purposes  of  OCC's 
By-Laws  and  all  of  OCC's  Rules  except  for  Chapter 
IV. 


with  OCC  was  to  ensure  that  OCC's 
security  interest  in  and  setoff  rights 
against  long  option  positions  and  assets 
deposited  as  margin  in  market-maker 
accounts  would  be  protected  under  the 
UCC  as  it  existed  prior  to  the  1994  UCC 
amendments  in  the  event  of  a  clearing 
member  insolvency. 

OCC  currently  requires  that  a  clearing 
member  file  with  OCC  a  specified  form 
of  account  agreement,  executed  by  the 
clearing  member  and  each  market-maker 
included  in  the  account,  containing  the 
required  consents  for  the  applicable 
type  of  market-maker  account.*  Having 
to  submit  each  of  the  agreements  to  OCC 
for  OCC  review  is  cumbersome  and 
imposes  administrative  burdens  on  both 
clearing  members  and  OCC  staff. 
Moreover,  OCC  believes  that  there  may 
be  potential  for  confusion  in  the  legal 
relationships  established  through  these 
dociunents.  Although  the  agreements 
are  not  intended  to  create  contractual 
privity  between  OCC  and  the  market- 
maker,  OCC  believes  it  might  be 
possible  to  misinterpret  the  agreements 
as  doing  so. 

2.  Proposed  Changes 

Because  of  the  UCC  amendments  in 
1994,  OCC  believes  it  is  no  longer 
necessary  to  require  clearing  members 
to  file  market-maker  account  agreements 
with  OCC  in  order  to  protect  OCC's 
security  interest  in  and  setoff  rights 
against  funds  and  positions  in  market- 
maker  accounts.^  "The  UCC  amendments 
established  new  rules  specifically 
tailored  to  govern  the  "indirect  holding 
system"  for  secvirities  and  certain  other 
investment  property.**  Under  these 


■*  While  the  content  of  the  agreements  mav  vary 
by  type  of  market-maker  account,  all  agreements 
specify  OCC's  right  to  a  lien  on  all  assets  in  the 
account,  the  right  to  carrj-  positions  "net."  and  the 
right  to  close  out  positions.  Market-makers  whose 
assets  are  carried  at  OCC  in  combined  accounts 
with  other  market-makers  are  required  to  consent  to 
the  commingling  of  their  positions  with  the 
positions  of  other  market-makers.  Because  OCC's 
lien  on  all  assets  in  a  combined  market-makers' 
account  covers  any  obligation  arising  from  the 
commingled  account,  assets  attributable  to  one 
market-maker  may  be  used  by  OCC  to  offset 
obligations  of  the  clearing  member  that  are 
attributable  to  the  activity  of  a  different  market- 
maker. 

^  OCC  did  not  propose  to  eliminate  the 
requirement  that  clearing  members  file  market- 
maker  account  agreements  with  OCC  inunediately 
after  the  adoption  of  the  UCC  amendments  because 
that  requirement  was  not  inconsistent  with  the  UCC 
amendments  and  because  the  UCC  amendments 
were  not  immediately  adopted  in  all  U.S.  - 
jurisdictions.  Because  OCC  is  expecting  an  increase 
in  market-maker  account  openings  as  a  result  of 
security  futures  trading,  it  is  now  a  business 
priority  for  OCC  to  eliminate  the  requirement  in 
order  to  relieve  administrative  burdens  for  both 
OCC  and  its  clearing  members. 

^  Part  5  of  Article  8  of  the  UCC  describes  the  core 
of  the  package  of  rights  of  a  person  who  holds  a 
security  through  a  securities  intermediary. 


rules,  OCC  may  obtain  an  automatically 
perfected,  first-priority  security  interest 
in  assets  in  market-maker  accounts 
through  provisions  in  OCC's  By-Laws  or 
Rules.  No  grant  of  a  security  interest 
from  the  market-maker  to  OCC  is 
required. 

Under  the  UCC  amendments,  OCC 
and  its  clearing  members  are  "securities 
intermediaries,"  "  and  an  OCC-issued 
option  is  a  "financial  asset."  ^  A  person 
acquires  a  "security  entitlement"  ^  and 
becomes  an  "entitlement  holder"  ^° 
when  a  securities  intermediary  credits  a 
financial  asset  to  that  person's 
account."  OCC's  clearing  members 
acquire  a  security  entitlement  against 
OCC  when  OCC  credits  positions  to 
their  accounts^  The  clearing  members' 
customers  (including  market-makers) 
acquire  secm-ity  entitlements  against  the 
clearing  member  with  respect  to 
positions  carried  for  those  customers  on 
the  books  of  the  clearing  member. 

In  order  for  OCC  to  acquire  a 
perfected  security  interest  in  clearing 
members'  seciuity  entitlements,  OCC 
must  obtain  "control"  over  the 
entitlements  or  the  "secmities  account" 
in  which  they  are  held.' 2  UCC  8-106(e) 
provides  that  the  securities  intermediary 
has  control  "[ilf  an  interest  in  a  security 
entitlement  is  granted  by  the 
entitlement  holder  to  the  entitlement 
holder's  own  securities  intermediary." 

OCC's  revised  by-law  and  rule  will 
state  that  the  clearing  member  (i.e.,  the 
entitlement  holder)  agrees  and 
represents  that  it  has  obtained  the 
agreement  of  each  market-maker  whose 
positions  and  transactions  are  included 
in  the  account  and  that  OCC  (i.e.,  the 
securities  intermediary)  has  a  lien  on 
long  positions  and  margin  in  each 
market-maker  account.  Consequently, 
OCC  will  have  a  security  interest 
perfected  by  control  of  the  security 
entitlements  in  each  market-maker 
account  whether  or  not  it  has  obtained 
a  signed  agreement  from  each  market- 
maker.  Furthermore,  OCC's  security 
interest  has  priority  over  any  competing 
interests.  "A  security  interest  in  a 
security  entitlement  or  a  securities 
account '  ^  granted  to  the  debtor's  own 


-UCC8-102(a)(14). 

"UCC  8-102(a)(9)(ii)  and  8-103(e). 

»UCC8-102(aJ(17). 

'"UCC  8-1 02(a)(7). 

"  UCC  8-501(b)(l). 

'2  UCC  9-314(a)  and  9-106(a). 

' 'UCC  8-501(a)  defines  "securities  account"  to 
mean  "an  account  to  which  a  financial  asset  is  or 
may  be  credited  in  accordance  with  an  agreement 
imder  which  the  person  maintaining  the  account 
undertakes  to  treat  the  person  for  whom  the  account 
is  maintained  as  entitled  to  exercise  the  rights  that 
comprise  the  financial  asset."  UCC  9-102(a)(14) 
defines  "commodity  account"  as  an  account 

Conlinued 
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securities  intermediary  has  priority  over 
any  seouity  interest  granted  by  the 
debtor  to  another  secured  party."  i* 

Because  it  remains  the  case  that  as 
between  a  clearing  member  and  its 
customers  (including  market-makers), 
the  clearing  member  has  a  duty  to 
obtain  each  customer's  consent  before 
subjecting  the  customer's  securities  to  a 
security  interest  or  taking  certain  other 
actions  potentially  affecting  the 
customer's  interests, '^  the  rule 
continues  to  require  clearing  members 
to  obtain  specified  agreements  from 
market-makers  and  to  require  them  to 
represent  to  OCC  that  such  agreements 
have  in  fact  been  obtained.  Those 
clearing  members  that  choose  to 
continue  to  use  an  existing  form  of 
market-maker  account  agreement  will  be 
permitted  to  do  so,  but  OCC  will  also 
permit  the  agreements  required  under 
Article  VI,  Section  3  of  its  By-Laws  to 
be  incorporated  into  a  clearing 
member's  own  forms  of  account  c 

agreements  to  the  extent  that  the 
clearing  member  chooses  to  do  so. 

OCC  also  will  add  two  new  items  to 
the  Interpretations  and  Policies  to 
Article  VI,  Section  3.  The  first  sentence 
of  new  Interpretation  .02  sets  forth  a 
representation  and  warranty  from  each 
clearing  member  that  it  has  obtained  the 
agreement  of  each  person  for  whom  a 
transaction  is  effected  in  any  account  of 
the  clearing  member  established  and 
maintained  pursuant  to  the  provisions 
of  Section  3,  including  the  granting  of 
a  seciurity  interest  in  the  account  to 
OCC,  and  that  the  inclusion  of  the 
person's  transactions  and  positions  in 
such  account  is  in  compliance  with  the 
laws,  regulations,  and  rules  applicable 
to  the  clearing  member. 

This  representation  will  apply  to  not 
only  market-maker  accounts  and  JBO 
participant  accounts  but  also  to  firm 


maintained  by  a  commodity  intermediary  in  which 
a  commodity  contract  is  carried  for  a  commodity 
customer."  Accounts  established  under  Section  3  of 
OCC's  By-Laws  would  ordinarily  be  "securities 
accounts,"  but  certain  accounts  might  be  construed 
as  commodity  accounts  or  as  both  securities 
accounts  and  commodity  account  given  that  OCC 
may  clear  commodity  contracts  and  security  futures 
as- well  as  security  options.  In  any  case,  the  Article 
9  rules  governing  perfection  and  priority  of  security 
interests  in  commodity  accounts  and  assets 
contained  therein  are  substantively  identical  to 
those  governing  securities  accounts  and  assets 
therein  because  all  are  included  in  the  UCC  9- 
102(a)(49)  definition  of  "investment  property"  to 
which  those  rules  apply.  To  the  extent  that  an 
account  is  a  "commodity  account, '  OCC  will  fall 
within  the  definition  of  a  "commodity 
intermediary  •  under  UCC  9-102(a)(17). 

"UCC  9-328(3). 

'5  See  UCC  &-S04(b),  which  states  that  a 
securities  faitermediary  may  not  grant  any  security 
interests  in  a  financial  asset  it  is  obligated  to 
maintain  on  behalf  of  an  entitlement  holder  except 
as  otherwise  agreed  by  the  entitlement  holder. 


accounts,  p  ledge  accounts,  securities 
customer  a  xoimts,  cross  margining 
accounts,  a  nd  segregated  futiues 
accounts  th  at  are  provided  for  under 
paragraphs  (a)  and  (d)  through  (g)  of 
Section  3. '  Vhile  OCC  has  never 
required  thit  a  specific  form  of 
agreement  pe  obtained  by  clearing 
members  fit)m  persons  whose 
transaction  5  are  included  in  these  other 
types  of  act  ounts.  Commission  Rule 
15c3-3,  Ru  e  8c-l,  Rule  15c2-l,  and  the 
Commissio  I's  hypothecation  rules,  as 
well  as  certain  state  laws,  where 
applicable,  require  that  certain  consents 
and  agreerrients  be  obtained. '  ^ 

The  secohd  sentence  of  new 
Interpretatmn  .02  is  intended  to  make 
clear  that  tie  rights  of  OCC,  including 
its  security  interest,  in  any  account  of 
the  clearinj  member  with  OCC  are 
enforceable  in  accordance  with  their 
terms  even  if  the  clearing  member  fails 
in  its  obligj  tions  to  obtain  the  required 
consents  oi  agreements  from  its 
customers.  This  is  consistent  with  the 
provisions  )f  UCC  Article  8,  under 
which  OCC 's  security  interest  is 
protected.' 

The  first  Sentence  of  new 
Interpretati  an  03  will  clarify  that 


pursuant  tc 


OCC's  Bv-L  aws,  OCC's  lien  extends  to 


all  assets  in 


"investmet  t  property"  as  defined  under 
Article  9  of  the  UCC's  including  long 
and  short  p  3sitions  in  security  futures 
and  any  otl  er  asset  in  the  account.  This 
interpretati  m  is  consistent  with  OCC's 
long-standi  ig  interpretation  of  Section  3 
of  Article  VI. 

The  secoi  id  sentence  of  Interpretation 
.03  more  br  sadly  clarifies  that  OCC's 
lien  acts  as  security  for  all  obligations  of 
the  clearinj  member  to  OCC  with 


i{le 


"'For  exam 
customer's  seclu-ities 
customer  must 
normally  inclu  Jed 
obtained  by  br  iker 
and  are  the  res  lonsibility 

"UCC  »-50  1(e) 


an  entitlement|holder 
respect  to  a 
a  securities  i 


Article  VI,  Section  3  of 


account  which  are 


e,  consent  to  the  commingling  of  a 
with  the  securities  of  another 
be  obtained.  Such  consents  are 
in  the  account  documentation 
-dealers  from  their  customers 
of  the  broker-dealers, 
provides  that  an  action  based  on' 
s  property  interest  with 
fin  mcial  asset  held  for  its  account  by 
nt  srmediary,  whether  framed  in 
conversion,  re;  levin,  constructive  trust,  equitable 
lien,  or  other  t  leory,  may  not  be  asserted  against 
any  purchaser  jf  the  financial  asset  or  an  interest 
therein  (which  would  include  lien  holders)  who 
gives  value,  ob  ains  control,  and  does  not  act  in 
collusion  with  the  securities  intermediary  in 
violating  the  s«  curities  intermediary's  obligations  to 
maintain  the  p  operty  for  the  entitlement  holder. 
See.  also.  UCC  8-511(b),  which  provides  that  a 
claim  of  a  cred  tor  (i.e.,  OCC)  of  a  securities 
intermediary  (,  ,e.,  the  failed  clearing  member)  that 
is  perfected  by  control  has  priority  over  the  claims 
of  the  securitie  s  intermediary's  entitlement  holders. 

'UCC  9-10  l(a)(49)  defines  "investment 
property"  to  m  ian  a  "security,  whether  certificated 
or  uncertificat(  d,  security  entitlement,  securities 
account,  comn  odity  contract,  or  commodity 
account. 


respect  to  separate  or  combined  market- 
maker  accounts,  customer  accounts,  or 
segregated  futures  accounts.  OCC's  lien 
secures  the  clearing  member's  obligation 
with  respect  to  long  security  futures 
positions  in  the  account.  Long  secimty 
futures  positions,  unlike  long  options 
which  are  always  an  asset,  may  be  a 
liability  if  the  market  has  moved  against 
those  positions  since  the  last  mark-to- 
market  payment.  In  order  to  avoid  any 
confusion  caused  by  reference  to  short 
positions  but  not  to  long  positions, 
Interpretation  .03  clarifies  that 
obligations  to  OCC  with  respect  to  all 
exchange  transactions  should  be  read 
broadly  to  encompass,  where 
applicable,  obligations  arising  from  long 
or  short  positions,  obligations  to  make 
payments  or  delivery  under  cleared 
contracts,  and  obligations  with  respect 
to  fees  and  charges  associated  with  such 
transactions. 

Changes  to  Rule  1105(b)  are  made  to 
conform  that  nile  to  Article  VI,  Section 
3.  Rather  than  refer  to  the  market-maker 
account  agreement,  the  rule  will  now 
refer  to  the  provisions  in  Article  VI, 
Section  3  of  the  By-Laws  which  are 
applicable  to  the  market-maker  account. 

in.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.'^ 
The  rule  change  permits  OCC  to  ' 
eliminate  the  requirement  that  a 
clearing  member  must  obtain  a  specified 
form  of  account  agreement  from  each 
market-maker  for  whom  it  carries  an 
account  and  submit  those  agreements  to 
OCC  for  approval  because  UCC 
amendments  in  conjimction  with 
requirements  under  federal  and  state 
law  m£ike  the  requirement  redundant 
and  unnecessary,  OCC's  rule  change 
does  not  substantively  alter  the  rights  or 
obligations  of  OCC  clearing  members  or 
their  customers  but  rather  streamlines 
the  process  by  which  OCC  perfects  its 
security  interest  in  clearing  members' 
market-maker  accounts  under  the  UCC. 
Accordingly,  the  Commission  finds  the 
rule  change  is  consistent  with  section 
17AoftheAct. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 


'915U.S.C.  78<i-l(b)(3)(F). 


Federal  Register /Vol.  68.  No.  188 /Monday,  September  29,  2003 /Notices 


56029 


particular  with  the  requirements  of 
section  17A(b)(3)(F}  of  the  Act  and  the 
rules  and  regulations  thereunder.  It  is 
therefore  ordered,  pursuant  to  section 
19(b)(2)  of  die  Act,  that  the  proposed 
rule  change  (File  No.  SR-OCC-2002-10) 
be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2° 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-24452  Filed  9-26-03;  8:45  am] 
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[Release  No.  34-48522;  File  No.  SR-PCX- 
2003-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  inc.  Making 
Housekeeping  Changes  to  Its  Options 
Trading  Rules 

September  23,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  8, 
2003,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  On  September  10, 
2003,  the  PCX  filed  Amendment  No.  1 
to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  amend  its  rules 
to  clarify  existing  provisions,  eliminate 
superfluous  provisions,  re-number  the 
rules  where  appropriate  in  order  to 
coincide  with  PCX  Plus,  and  otherwise 
bring  the  rules  up-to-date. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PCX,  and  at  the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
piu"pose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
sununaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  7, 1999,  the  Exchange  filed 
with  the  Commission  a  proposed  rule 
change.  SR-PCX-99-13,4  to  modify  its 
rules  pertaining  to  Market  Makers  and 
Lead  Market  Makers  ("LMMs").  The 
PCX  represents  that  the  purpose  of  that 
rule  change  was  to  clarify  existing 
provisions,  eliminate  superfluous 
provisions,  and  otherwise  bring  its  rules 
up-to-date.  The  Exchange  withdrew  this 
filing  on  April  9,  2002,  with  the 
intention  to  re-file  after  its  PCX  Plus 
proposal  was  approved.  ^  The  Exchange 
proposes  to  re-file  this  proposed  rule 
change  with  additional  housekeeping 
changes  as  a  result  of  the  Commission's 
approval  of  PCX  Plus. 

The  Exchange  proposes  to  make  the 
following  changes  to  the  text  of  PCX 
Rule  6  ("Options  Trading — Rules 
Principally  Applicable  to  Trading  of 
Options  Contracts")  with  regard  to 
Market  Makers  and  LMMs: 

First,  the  Exchange  proposes  to 
amend  PCX  Rule  6.28(b)(5)  with  respect 
to  Fast  Markets  and  Unusual  Market 
Conditions.  Under  the  proposed  rule 
change,  the  reference  to  PCX  Rule 
6.37(f)  will  be  corrected  to  reflect  the 
correct  rule  number,  which  is  PCX  Rule 
6.37,  Commentary  .05.  This  is  a 
technical  error  that  the  Exchange  wishes 
to  correct  at  this  time. 

Second,  the  Exchange  proposes  to 
amend  PCX  Rule  6.32(e)  to  clarify  that 
the  section  is  only  applicable  with 
regard  to  Market  Maker  orders  entered 
from  off'  the  floor  that  are  not  entitled 
to  special  margin  treatment  pursuant  to 
the  previous  subsections.  The  Exchange 


20 17  CFR  200.30-3(aMl2). 
'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  Amendment  No.  1  replaces  the  PCX's  original 
Rule  19b-4  filing  in  its  entirety. 


*  See  Securities  Exchange  Act  Release  No.  42035 
(October  19.  1999).  64  FR  57681  (October  26.  1999) 
(noUce  of  filing  of  File  No.  SR-PCX-99-13). 

5  See  Sectirities  Exchange  Act  Release  No.  47838 
(May  13,  2003),  68  FR  27129  (May  19,  2003)  (order 
approving  PCX  Plus,  a  new  electronic  platform  for 
options  trading). 


believes  that  the  proposed  nde 
amendment  will  clarify  any  possible 
confusion  in  the  rule. 

Third,  the  PCX  proposes  changes  to 
PCX  Rules  6.35  and  6.38(a)  regarding 
the  procedures  for  selection  of  Market 
Maker  primary  appointment  zones,  so 
that  in  all  cases.  Market  Makers  would 
be  required  to  select  a  primary  zone 
prior  to  the  expiration  of  a  60-day  grace 
period.  Currently,  PCX  Rule  6.35 
requires  that  the  PCX's  Options 
Allocation  Committee  assign  Market 
Makers  with  a  primary  appointment 
zone.  However,  it  does  not  expressly 
require  that  Market  Makers  apply  for 
such  appointments.  It  only  states  that  a 
Market  Maker's  refusal  to  accept  a 
primary  appointment  zone  may  be 
deemed  a  sufficient  cau.se  for 
termination  or  suspension  of  a  Market 
Maker's  registration.  This  change  should 
clarify  any  confusion  as  to  a  Market 
Maker's  requirement  for  choosing  a 
primary  appointment  zone.  The 
Exchange  also  proposes  to  make  PCX 
Rule  6.38  consistent  with  the  changes  to 
PCX  Rule  6.35  by  replacing  the  phrase 
"shall  be  given"  a  primary  appointment 
zone  with  the  phrase  "must  obtain"  a 
primary  appointment  zone. 

Fourth,  the  Exchange  proposes  to 
move  the  current  text  in  Commentary 
.03  to  PCX  Rule  6.35(f),  leaving 
Commentary  .03  as  reserved.  "The  PCX 
believes  it  is  more  appropriate  to  have 
this  text  in  the  rule  as  opposed  to  the 
conmientary. 

Fifth,  PCX  proposes  to  add  a 
provision  on  FLEX  Option  to  PCX  Rule 
6.36  in  order  to  conform  its  Letters  of 
Guarantee  rule  to  its  Letters  of 
Authorization  rule,  as  stated  in  PCX 
Rule  6.45.  The  Exchange  believes  the 
change  would  clarify  any  confusion 
with  respect  to  letters  of  guarantee  and 
letters  of  authorization. 

Sixth,  the  Exchange  proposes  to 
eliminate  OFPA  B-4,  Subject:  Market 
Maker  Trading  on  the  PSE  Equity 
Floors,  as  the  reference  to  equity  floors 
is  no  longer  applicable  to  PCX. 

Seventh,  the  PCX  proposes  to  change 
PCX  Rule  6.82  by  replacing  references  to 
"alternate  LMMs"  and  "substitute 
LMMs"  with  references  to  "interim 
LMMs"  and  "back-up  LMMs," 
respectively.  The  Exchange  believes  the 
new  references  better  define  the 
intended  role  of  the  LMMs  in  these 
circumstances.  The  Exchange  also 
proposes  to  amend  PCX  Rule  6.82(c)(3) 
in  order  to  clarify  the  LMM's  obligation 
to  generate  and  update  its  quotations. 

Eighth,  the  Exchange  proposes  to 
clarify  that,  under  PCX  Rule  6.84(g),  a 
Market  Maker  trading  for  a  joint  accoimt 
must  have  a  primary  appointment,  but 
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the  joint  account  itself  is  not  required  to 
have  a  primary  appointment.^ 

Ninth,  the  PCX  proposes  to  amend 
PCX  Rule  6.92  on  Intermarket  Linkage 
by  adding  a  reference  to  "PCX  Plus"  in 
Rule  6.92(a)(7)(ii).  This  change  will 
clarify  that  the  Intermarket  Linkage 
rules  apply  to  Members  or  Member 
Firms  who  are  logged  on  to  PCX  Plus  in 
an  Eligible  Option  Class. 

Tenth,  the  Exchange  proposes  to  add 
an  example  of  an  Associated  Person  into 
PCX  Rule  6.52,  Commentary  .03  for 
clarity. 

Lastly,  the  Exchange  proposes  to 
make  various  housekeeping, 
grammatical,  and  conforming 
numbering  changes  as  a  result  of  PCX 
Plus,  to  the  current  rules  on  Market 
Makers  and  LMMs. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the  Act,^ 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act,«  in  particular, 
in  that  it  will  promote  just  and  equitable 
principles  of  trade;  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public  interest. 
The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
also  consistent  with  Section  6(b)(6)  of 
the  Act, ^  which  requires  that  members 
and  persons  associated  with  members 
be  appropriately  disciplined  for 
violations  of  Exchangarules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

•  The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change.  : 


»PCX  Rule  6.84(g)  currently  provides  that  "[jjoint 
accounts  shall  not  be  permitted  to  enter:  (1)  opening 
transactions  from  off  the  Floor  for  option  conb'acts 
listed  on  the  Exchange;  (2)  any  transactions  for 
option  contracts  not  listed  on  the  Exchange;  and  (3) 
transactions  for  any  other  seciirity.  This  prohibition 
shall  not  apply  to  transactions  entered  for  securities 
underlying  Exchange  option  contracts  in  the  joint 
account" 

'15U.».C.  78f[b). 

•15U.S.C.  78f(b)(5). 

•ISU.S.C.  78f[b)(6). 


IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioti  Action 


31  i 


Within 
publication 
Register  or 
as  the 
90  days  of 
longer 
publishes 
(ii)  as  to 
Commissioii 


days  of  the  date  of 
of  this  notice  in  the  Federal 
within  such  longer  period  (i) 
Com)  nission  may  designate  up  to 
4uch  date  if  it  finds  such 
to  be  appropriate  and 
reasons  for  so  finding  or 
wHich  the  PCX  consents,  the 
will: 


peri(  id 

ils : 


(A)  By  or  ler  approve  such  proposed 
rule  change ,  or 

(B)  Institi  ite 
whether  th< 
should  be 


proceedings  to  determine 
proposed  rule  change 
disapproved. 


rv.  Solicita  ion  of  Comments 

Interestec  persons  are  invited  to 
submit  writ  en  data,  views,  and 
argiunents  (  oncerning  the  foregoing, 
including  v  hether  the  proposed  rule 
change,  as  i  mended,  is  consistent  with 
the  Act.  Pel  sons  making  written 
submission  i  should  file  six  copies 
thereof  witl  i  the  Secretary,  Securities 
and  Exchan  ^e  Commission,  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0609.  Copie  s  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  'vith  respect  to  the  proposed 
rule  change  that  aie  filed  with  the 
Conunissioi  i,  and  all  wrritten 
communica  tions  relating  to  the 
proposed  ri  le  change  between  the 
Commissio]  i  and  emy  person,  other  than 
those  that  n  lay  be  withheld  from  the 
public  in  ac  cordance  with  the 
provisions  <if  5  U.S.C.  552,  will  be 
available  fo  •  inspection  and  copying  in 
the  Commis  sion's  Public  Reference 
Room.  CopiBs  of  such  filing  will  also  be 
available  fo:  •  inspection  and  copying  at 
the  principj  1  office  of  the  PCX.  All 
submissioni  i  should  refer  to  File  No. 
SR-PCX-2C  03-3 1  and  should  be 
submitted  h  y  October  20,  2003. 

For  the  Coi  amission,  by  the  Division  of 
Market  Regul  ition,  pursuant  to  delegated 
authority.'" 

Margaret  H. !  rfcFarland, 

Deputy  Secre  ary. 

[FR  Doc.  03-;  14502  Filed  9-26-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48500;  File  No.  SR-PCX- 
2003-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Composition  of  Its  Audit  Committee 

September  17,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  14, 
2003,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  III  below,  which  Items  have  been 
prepared  by  PCX.  On  August  21,  2003, 
PCX  filed  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  Commission 
is  publishing  this  notice,  as  amended,  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  rule  regarding  its  own  audit 
committee  composition.  This  change  is 
aimed  at  helping  improve  the 
Exchange's  corporate  governance. 
Proposed  new  language  is  in  italics. 

RULES  OF  THE  BOARD  OF 
GOVERNORS 

Rule  11 

Committees  of  the  Exchange 

11.8(a)-(b)— No  change. 
Audit  Conunittee 

11.8(c).  The  Audit  Conmiittee  shall  be 
comprised  of  at  least  three  Governors. 
The  Committee  shall  be  made  up 
entirely  of  Public  Governors,  and  at 
least  one  member  of  the  Committee 
shall  have  accounting  or  related 
financial  management  expertise,  as  the 
Board  of  Governors  interprets  such 
qualification  in  its  business  judgment. 
The  Committee  shall  have  the 
responsibility  to  conduct  an  annual 
review  with  the  independent  auditors, 
to  determine  the  scope  of  their 
examination  and  the  cost  thereof.  The 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Letter  from  Steven  B.  Matlin,  Senior 
Counsel,  Regulatory  Policy,  PCX,  to  Leah  Mesfin, 
Attorney,  Division  of  Market  Regulation, 
Commission,  dated  August  21,  2003  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  Exchange 
completely  replaced  the  rule  language  submitted 
with  the  original  filing. 
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Committee  shall  periodically  review 
with  the  independent  auditors  and  the 
internal  auditor,  the  Exchange's  internal 
controls  and  the  adequacy  of  the 
internal  audit  program.  The  Committee 
shall  review  the  annual  reports 
submitted  both  internally  and 
externally,  and  take  such  action  with 
respect  thereto  as  it  may  deem 
appropriate.  The  Committee  shall  also 
recommend  annually  to  the  Board, 
independent  public  accountants  as 
auditors  of  the  Exchange  and  its 
subsidiaries. 

11.8(d)-11.8(g)— No  change. 

II.  Self>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PCX  has  prepared 
simimaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  represents  that,  in  light 
of  the  recent  changes  mandated  by  the 
Sarbanes-Oxley  Act  of  2002  and  at  the 
request  of  Commission's  Chairman 
William  H.  Donaldson,'*  the  Exchange 
recently  reviewed  its  own  corporate 
governance  structure.  In  doing  so,  the 
Exchange's  Board  of  Governors  felt  that 
the  Exchange's  audit  committee  should 
follow  many  of  the  same  requirements 
that  it  will  asks  its  listed  companies  to 
adhere  to. 

Therefore,  the  Exchange  is  proposing 
to  amend  its  Rule  11.8(c).  The  proposed 
rule  will  require  that  the  PCX  audit 
committee  be  comprised  of  at  least  three 
Governors.  The  committee  shall  be 
made  up  entirely  of  public  Governors, 
and  at  least  one  member  of  the 
committee  shall  have  accounting  or 
related  financial  management  expertise. 
The  committee  shall  have  the 
responsibility  to  conduct  an  annual 
review  with  the  independent  auditors, 
to  determine  the  scope  of  their 
examination  and  the  cost  thereof.  The 
committee  shall  periodically  review 
with  the  independent  auditors  and  the 


*  See  Letter  from  William  H.  Donaldson, 
Chainnan,  Commission,  to  Philip  D.  DeFeo, 
Chairman,  PCX.  dated  March  26,  2003. 


internal  auditor,  the  Exchange's  internal 
controls  and  the  adequacy  of  the 
internal  audit  program.  The  committee 
shall  review  the  annual  reports 
submitted  both  internally  and  externally 
and  take  such  action  with  respect 
thereto  as  it  may  deem  appropriate.  The 
committee  shall  also  recommend 
annually  to  the  Board  independent 
public  accountants  as  auditors  of  the 
Exchange  and  its  subsidiaries. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  furthers  the  objectives  of 
Section  6(b)(5)  =  of  the  Act  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biuden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions  . 
should  refer  to  File  No.  SR-PCX-2b03- 
36  and  should  be  submitted  by  October 
20,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-24503  Filed  9-26-03;  8:45  am] 
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Relating  to  Remote  Primary  Specialists 

September  22,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")' and  Rule  19b-4  thereunder,  2   ' 
notice  is  hereby  given  that  on  February 
26,  2003,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  the  Phlx  has  prepared. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  t)f 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  a  policy 
to  permit  primary  specialists  to  trade  on 
a  remote  basis  in  limited  circumstances. 
Specifically,  Phlx  proposes  to  amend 
Phlx  Rules  444,  460,  517.  522  and  523, 
and  to  adopt  new  Phlx  Rule  524.  The 
text  of  the  proposed  rule  change  is  set 


■•  15  U.S.C.  78f(b)(5). 


«17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-*. 
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forth  below.  New  text  is  italicized; 
deleted  text  is  bracketed. 


Rule  444.  Wire  Connectioiis  Between 
= Exchange  and  Members'  0£Bces 

Rule  444.  No  member  or  member 
oi:ganization  shall  establish  or  maintain 
any  telephonic  or  other  wire  connection 
between  his  or  its  office  and  the 
Exchange  except  with  the  approval  of 
the  Committee.  The  Committee  may 
grant  or  withhold  such  approval,  and 
may  without  being  obliged  to  assign  any 
reason  or  cause  for  its  action  cause  to  be 
disconnected  any  such  connection,  bi 
order  to  facilitate  communications 
remote  specialists  (whether  competing 
or  primary)  shall  be  required  to  have 
and  maintain  e-mail  capability 
acceptable  to  the  Exchange  at  remote 
locations. 

Rule  460.  Procedures  for  Competing 
Specialists 

(a)  Application — No  change. ' 

(b)  Obligations — No  change. 

(c)  Withdrawal 

If  a  competing  specialist  seeks  to 
withdraw  from  acting  as  such  in  a 
security,  it  should  so  notify  the 
Committee  at  least  three  business  days 
prior  to  the  desired  effective  date  of 
such  withdrawal.  Withdrawal  by  a 
competing  specialist  bars  that 
Competing  Specialist  horn  applying  to 
tmde  [compete  in]  that  same  security  as 
a  primary  or  competing  specialist  for  90 
days  following  the  effective  date  of 
withdrawal.  If  the  EAES  Committee 
determines  that  extraordinary 
circumstances  exist,  it  may  waive  the  90 
day  period.  When  the  primary  specialist 
requests  to  withdraw  from  a  security,  it 
shall  be  posted  for  reallocation  by  the 
EAES  Coqunittee.  In  the  interim,  if  the 
EAES  Committee  is  satisfied  that  a 
competing  specialist  can  continue  to 
maintain  a  fair  and  orderly  market  in 
such  seciuity,  the  competing  specialist 
shall  serve  as  the  interim  primary 
specialist  imtil  the  securi^  has  been 
reallocated.  Where  there  is  more  that 
one  competing  specialist  in  the  security, 
la]  an  interim  primary  specialist  shall  be 
selected  from  among  the  competing 
specialists  by  the  EAES  Committee  until 
reallocation.  A  ibmote  specialist  may  be 
selected  as  an  interim  primary  specialist 
only  where  there  is  no  non-remote 
competing  specialist  in  the  security  who 
can  continue  to  maintain  a  fair  and 
orderly  market  in  such  security  as 
interim  primary  specialist. 

(d)  Competing  Markets  in  a  Security — 
No  change. 


Competing 


and  Remote  Specialist 


Rule  517  Rules  governing  the 
approval  o  trading  as  a  competing 
specialist  [fnd  as  a  remote  competing 
specialist  ]4re  set  forth  in  460, 
Procedures!  for  Competing  Specialists. 
i?u7es  governing  the  approval  of  trading 
as  a  remota  specialist  are  set  forth  in 
[and!  Rule  ^61,  PACE  Remote 
Specialist.  [[  respectively,  and)  Rules  460 
and  461  ar#  incorporated  by  reference 
herein.  Rules  500  through  599  shall 
apply  both  jlo  the  specialist  selected  by 
the  Commiitee  following  solicitation  of 
applicationis  under  Rule  506(a)  to  serve 
as  primary  Specialist  and  to  any 
competing  Specialist  approved  under 
Rule  460,  ekcept  that,  subject  to  Rules 
522  and  52b  below,  the  primary 
specialist  shall  determine  whether  a 
security  shall  be  PACE  registered. 
ApplicatioBs  for  allocation  of  competing 
specialist  privileges  pursuant  to  Rule 
460  shall  c(fntain  the  information 
required  in  Rule  506(b),  and  competing 
specialist  privileges  may  be  terminated 
on  the  sam^  basis  that  primary  specialist 
privileges  ihay  be  removed  and 
reallocated] 

Rule  522]  Mien  a  Registrant  (as 
defined  in  Rule  505)  notifies  the 
Exchange,]  he  [The]  Committee  shall 
institute  re)  illocation  proceedings  with 
respect  to  a  [ly  security  voluntarily 
removed  fri  im  PACE  by  its  Registrant. 
The  origina  i  Registrant  shall  not  be 
reallocated  the  security  once  another 
applicant,  1  /hich  may  be  a  remote 
specialist  u  nit,  commits  to  trading  the 
security  on  PACE.  Should  no  applicant 
commit  to  1  rading  the  security  on  PACE, 
the  Commil  tee  shall  allocate  the 
security  pursuant  to  Rules  506  and  511; 
provided,  however,  that  if  the  original 
Registrant  1  as  applied  to  retain  the 
secvu-ity  it  a  ball  be  awarded  the 
allocation.  The  Committee  shall  not 
allocate  the  security  to  a  remote 
specialist  u  nit  if.  following  solicitation, 
any  non-rei  note  specialist  unit  applicant 
(other  than  the  original  Registrant) 
commits  to  trading  the  security  on 
PACE. 

Rule  523.  The  Committee  shall 
institute  rei  Uocation  proceedings  for 
primary  spi  cialist  privileges  wi5i 
respect  to  a  ly  non-PACE  traded  security 
should  any  applicant  commit  to  trading 
that  securit  r  as  the  primary  specialist 
unit  on  PA(  :E.  The  existing  Registrant 
{as  defined  in  Rule  505)  shall  retain 
primary  spi  cialist  privileges  in  the 
security  if  i :  commits  to  trading  the 
security  on  PACE  as  the  primary 
specialist  u  lit;  provided,  however,  that 
the  Commit  tee  may  from  time  to  time 
determine  that,  for  specified  periods, 
the  existina  Registrant  shall  not  retain 


primary  specialist  privileges  in  the 
security  in  the  event  an  applicant 
commits  to  trade  the  security  on  PACE 
as  the  primary  specialist  unit.  A  remote 
specialist  unit  may  make  the 
commitment  to  trade  the  security  on 
PACE  as  a  primary  specialist. 

Rule  524 

A  remote  specialist  unit  may  be 
allocated  primary  specialist  privileges  to 
trade  any  security  that  had  previously 
been  solicited  or  allocated  by  the 
Exchange  but  which  is  currently  not 
allocated. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Backgroimd 

On  December  21,  2001,  the 
Commission  approved  Phbt  Rule  460, 
which  was  designed  to  establish  a 
framework  pursuant  to  which  multiple 
specialists  could  trade  on  the  equity 
trading  floor  of  th'e  Phlx.^  Prior  to  the 
adoption  of  Phbt  Rule  460,  there  was 
one  specialist  imit  ("Primary 
Specialist")  for  each  equity  security 
traded  on  the  floor.  The  Primary 
Specialist  was  approved  by  the  Phlx's 
Equity  Allocation,  Evaluation  and 
Securities  Committee  (the  "EAES 
Committee") '»  pursuant  to  Phbc  Rule 
506(a)  and  Phbc  Rule  511(b).  Those  rules 
generally  provide  for  the  allocation  of 
equity  securities  (commonly  called 
"books")  to  particular  specialist  imits, 
which  consist  of  specialists  and  other 
staff.5 

Phlx  Rule  460  currently  provides  that 
approved  specialist  units  may  apply  to 
trade  one  or  more  securities  as 
Competing  Specialists.  Each  Competing 


'  See  Securities  Exchange  Act  Release  No.  45183 
(December  21,  2001),  67  FR  118  (January  2,  2002) 
(SR-Phlx-2001-97). 

*  See  Phlx  By-Law  Article  10-6  and  Phlx  Rule 
500. 

°  See  Phlx  Rule  501. 
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Specialist  has  the  same  affirmative  and 
negative  obligations  iinder  Phlx  Rule 
203  as  are  imposed  on  the  Primary 
Specialist.  There  must  be  a  Primary 
Specialist  in  a  security  in  order  for  there 
to  be  Competing  Specialists  in  that 
seciuity.^ 

The  Primary  Specialist  determines 
whether  a  security  will  trade  on  or  off 
the  Phlx's  PACE  system.''  If  the  Primary 
Specialist  determines  that  the  security 
will  trade  on  PACE,  then  all  Competing 
Specialists  must  trade  that  secxuity  on 
PACE.8  As  stated  in  the  proposed  rule 
change  filing  to  adopt  Phlx  Rule  460, 
the  EAES  Committee  does  not  approve 
any  application  by  a  specialist  to  act  as 
.a  Competing  Specialist  in  any  security 
that  is  not  traded  on  the  Phlx's  PACE 
System.^  The  Phlx  does  not  permit 
Competing  Specialists  to  trade  a 
secmity  off  the  PACE  system  if  the 
Primary  Specialist  has  elected  to  remove 
the  security  from  PACE.  In  such 
circiunstances.  Competing  Specialists 
may  no  longer  trade  the  security, 
whether  on  or  off  the  PACE  system, 
unless  the  security  is  reallocated  to 
another  specialist  willing  to  place  the 
security  back  on  the  PACE  system. 

On  December  21,  2001,  the 
Conunission  also  approved  Phlx  Rule 
461  in  connection  with  the 
commencement  of  the  Phlx's  remote 
competing  specialist  program.'" 
Pursuant  to  Phlx  Rule  461  PACE 
terminals  and  related  equipment  may  be 
provided  to  member  organizations  for 
trading  by  qualified  remote  Competing 
Specialists.  In  the  proposed  rule  change 
filed  with  the  Conunission  to  adopt  Phlx 
Rule  461,  the  Phlx  stated  that  the 
Primary  Specialist  may  not  operate 
remotely.  The  Phlx  noted,  however,  that 
it  might  at  a  fiitine  time  file  a  proposed 
rule  change  to  permit  the  Primary 


^  A  Phlx  specialist  may  trade  some  securities  on 
a  primary  basis  and  other  securities  on  a  competing 
basis,  or  may  trade  all  its  sectu'ities  on  either  a 
primary  or  a  competing  basis. 

'  PACE  is  the  electronic  order  routing,  delivery 
execution  and  reporting  system  used  to  access  the 
Phb<  Equity  Floor.  See  Phlx  Rules  229  and  229A. 

'  If  the  Primary  Specialist  elects  to  take  the 
security  off  the  PACE  system,  the  security  is  subject 
to  reallocation  to  another  specialist  unit  willing  to 
trade  the  security  on  the  PACE  system.  See  Phlx 
Rule  520-523. 

»The  Phb(  noted  that  pursuant  to  Phbc  Rule  522 
any  seciuity  not  traded  on  the  PACE  system  may 
be  reallocated  to  a  specialist  that  is  willing  to  trade 
the  security  on  PACi.  Thus,  if  a  seciirity  is 
unavailable  to  be  traded  by  a  Competing  Specialist 
because  it  is  not  on  PACE,  any  specialist  unit  which 
otherwise  may  have  applied  to  trade  the  security  as 
a  Competing  Specialist  may  apply  to  trade  the 
security  as  the  Primary  Specialist  pursuant  to  Phlx 
Rule  522.  Thereafter,  the  former  Primary  Specialist 
may  apply  to  be  a  Competing  Specialist.  See,  supra 
n.4. 

'°  See  Phlx  Rule  461  and  Securities  Exchange  Act 
Release  No.  45184  (December  21,  2001).  67  FR  622 
(January  4,  2002)  (approving  SR-Phlx-2001-98). 


Specialist  to  trade  from  a  remote 
location.  This  filing  is  intended  to  do  so, 
in  the  limited  circumstances  listed 
below. 

b.  Proposed  Rule  Amendments 

The  Phlx  proposes  to  permit  the  EAES 
Committee  to  allow  Primary  Specialists, 
trading  on  PACE  from  a  remote  location, 
to  trade  issues  that  are  currently  traded 
by  specialists  off  PACE  ("non-PACE 
issues").  The  proposal  would  also 
permit  a  remote  specialist,  acting  as 
primary  specialist,  to  trade  issues  not 
traded  on  the  Phlx  at  all  (i.e.,  where 
there  currently  is  not  an  assigned 
specialist  and  the  issue  is  on  the 
inactive-eligible  list).^' 

Under  the  proposed  rule  change,  a 
specialist  could  be  approved  to  ^de 
securities  as  a  Primary  Specialist  from  a 
remote  location,  but  only  in  the 
following  limited  cinnunstances:  (a) 
where  the  securities  are  allocated  on  an 
interim  basis  pending  reallocation,  (b) 
where  the  security  is  voluntarily 
removed  from  PACE  by  the  current 
specialist,  (c)  with  respect  to  a  non- 
PACE  traded  security,  if  another 
appUcant  commits  to  trading  the 
security  on  PACE,  and  (d)  where  the 
security  that  has  previously  been 
allocated  or  solicited  is  currently  not 
allocated  to  any  specialist  (i.e., 
securities  on  the  inactive-eligible  list).  A 
specialist  would  not  be  permitted  to 
"move''  equity  securities  to  trade 
remotely  on  a  primary  basis. 

c.  Rule  Changes 

Phlx  Rule  460.  Proposed  Phlx  Ride 

460  states  that  a  remote  specialist  may 

be  selected  as  the  interim  Primary 

Specialist  (until  the  security  has  been 

reallocated)  only  where  there  is  not  a 

non-remote  Competing  Specialist  in  the 

seciuity  that  is  able  to  maintain  a  fair 

and  orderly  market  in  the  security.  Phlx 

Rule  460  would  give  the  EAES 

Committee  authority  to  waive  the  90 

day  reapplication  bar  in  extraordinary 

circumstances  in  the  event  that  a 

Competing  Specialist  withdraws  from  a 
security.  12 

Phlx  Rule  517.  Proposed  Phlx  Rule 
517  has  been  revised  to  clarify  that  Phlx 
Rule  460  provides  procedures  for 
Competing  Specialists  and  that  Phlx 
Rule  461  provides  procedures  for 
remote  specialists.  It  has  also  been 


' '  The  inactive-eligible  list  consists  of  securities, 
which  qualify  for  listing,  or  unlisted  trading 
privileges  on  Phlx  but  which  are  not  allocated  to 
any  specialist. 

' '  Phlx  Rule  460  currently  provides  that 
"[wjithdrawal  by  a  competing  specialist  bars  that 
Competing  Specialist  from  applying  to  compete  in 
that  same  security  for  90  days  following  the 
effective  date  of  withdrawal." 


revised  to  clarify  that  a  Primary 
Specialist's  decision  to  trade  a  security 
on  PACE  is  subject  to  the  reallocation 
provisions  of  Phbc  Rules  522  and  523, 
such  that  any  decision  by  a  Primary 
Specialist  to  trade  a  seciuity  on  PACE 
may  result  in  that  security  being 
resdlocated  to  another  specialist. 

Phlx  Rule  522.  Phlx  Rule  522 
currently  provides  that  the  EAES 
Committee  shall  institute  reallocation 
proceedings  with  respect  to  any  seciuity 
voluntarily  removed  from  PACE.  This 
rule  applieij  when  a  specialist  first 
removes  a  security  from  PACE.^^  The 
proposed  rule  would  permit  a  remote 
specialist  unit  to  commit  to  trade  a 
security  on  PACE  as  a  Primary 
Specialist  and  therefore  be  awarded  the 
Primary  Specialist  allocation  under 
these  circumstances,  unless  any  non- 
remote  specialist  unit  applicant  (other 
than  the  original  Registrant)  commits  to 
trading  the  security  oh  PACE. 
Accordingly,  if  there -is  a  qualified  non- 
remote  applicant,  the  EAES  Committee 
should  allocate  Primary  Specialist 
privileges  to  such  non-remote  applicant. 

Phlx  Rule  523.  Phbc  Rule  523 
currently  provides  that  the  EAES 
Committee  shall  institute  reallocation 
proceedings  for  Primary  Specialist 
privileges  wdth  respect  to  any  non-PACE 
traded  security  should  any  applicant 
commit  to  trading  that  seciuity  as  the 
Primary  Specialist  on  PACE.'*  This  rule 
applies  where  a  specialist  has  been 
trading  a  security  off  PACE.  Phbc  Rule 
523  also  applies  in  cases  where  the 
specialist  has  removed  the  seciuity  from 
PACE  and/or  soliciting  for  specialist 
applicants  to  trade  the  security  on  PACE 
pursuant  to  Phbc  Rule  522  did  not  result 
in  a  reallocation.  Under  the  current  rule, 
if  the  existing  specialist  commits  to 
trading  the  security  on  PACE  as  the 
Primary  Specialist,  the  Primary 
Specialist  shall  retain  Primary  Specialist 
privileges  regardless  of  other  applicants, 
except  that  the  EAES  Committee  may 
from  time  to  time  determine  that,  for. 
specified  periods,  the  existing  Primary 
Specialist  shall  not  retain  such 
privileges  in  the  event  an  applicant     . 
commits  to  trade  the  security  on  PACE. 

The  proposed  revisions  to  Phlx  Rule 
523  provides  that  a  remote  speciaUst 
unit  may  make  the  commitment  to  trade 
the  security  on  PACE  as  a  Primary 


13  In  contrast,  Phlx  Rule  523  applies  where  a 
security  has  been  off  PACE  for  some  time. 

>'*  When  reallocation  proceedings  are  commenced 
pursuant  to  Phlx  Rule  522,  the  EAES  Committee 
solicits  specialist  applications  to  take  over  Primary 
Specialist  privileges  in  the  security  in  question.  By 
contrast,  the  EAES  Committee,  respecting 
reallocation  proceedings  pursuant  to  Phlx  Rule  523, 
has  not  required  a  solicitation  memorandum  to  be 
distributed. 
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Specialist.  In  terms  of  timing,  the 
remote  specialist  may  do  so  days  or 
years  after  the  security  has  been 
removed  from  PACE  by  the  existing 
specialist.  Thus,  a  remote  specialist  can 
be  awarded  Primary  Specialist 
privileges  in  a  security  even  if  an  on- 
-  floor  specialist  wants  Primary  Specialist 
privileges  because,  like  securities  on  the 
inactive-eligible  list,  floor-based 
specialists  have  already  had  the 
opportunity  to  commit  to  trade  the 
security  on  PACE. 

Phlx  Rule  524.  Phbc  Rule  524  would 
provide  that  a  remote  specialist  imit 
may  be  allocated  Primary  Specialist 
privileges  to  trade  any  security  that  had 
previously  been  solicited  or  allocated  by 
the  Phlx,  but  is  ciurently  not  allocated 
to  any  specialist.  In  this  situation,  the 
EAES  Committee  would  consider  any 
remote  specialist  applicant.  >.^ 

Phlx  Rule  444.  Phbc  Rule  444 
concerns  the  establishment  and 
maintenance  of  telephonic  or  other  wire 
connections  between  member's  offices 
and  the  Phlx.  The  proposed  new 
language  would  add  a  requirement  that 
remote  specialist  units,  whether  primary 
or  competing,  maintain  e-mail 
capability.  The  piupose  of  this 
requirement  is  to  improve 
communication  among  specialists  and 
between  specialists  and  the  Phlx. 

2.  Statutory  Basis 

The  Phix  believes  that  its  proposal  is 
consistent  with  Section  6(b)  of  the  Act  ^^ 
in  general,  and  furthers  the  objectives  of 
Section  .'6(b)(5)  of  the  Act  '^  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  seciuities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Phlx  believes  that  offering  Primary 
Specialist  the  opportunity  to  trade  from 
an  approved  remote  location  may  result 
in  a  greater  number  of  securities  being 
traded  on  PACE  (because  there  may  be 
specialists  willing  to  trade  a  seciuity  on 
PACE,  but  only  remotely),  thereby 
benefiting  investors  using  the  PACE 
system.  Additionally,  the  Phlx  believes 
that  the  establishment  of  an  e-mail 


'5  lake  Phlx  Rule  523,  Phlx  Rule  524  would  not 
require  a  solicitation  memo  to  be  distributed  by  the 
EAES  Committee. 

•6  15U.S.C.  78(f)(b). 

"■15U.S.C.  78fa>)(5). 
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requiremen  t  and  the  rule  changes 
proposed  herein  are  consistent  with  the 
efficient  operation  of  the  remote 
specialist  program  and  will  benefit 
investors. 


B.  Self-Regifh 
Statement 


(<n 


The  Phbc 
proposed 
inappropri^e 


nile 


C.  Self-Regulatory 
Statement 
Proposed 
Members, 


Organization 's 
Comments  on  the 
Change  Received  From 
fhrticipants,  or  Others 


in 
Rilei 


The  Phbcjdid 
written  conjment 
proposal. 


m.  Date  of 

Proposed 

Commission 


Ride 


sbch 
cd 


it^ 


Within  3! 
publication 
Register  or 
as  the  Conuhission 
90  days  of 
longer  peri 
publishes 
(ii)  as  to  which 
Commissioi  i 

(A)  by 
rule  change 

(B)  institi  te 
whether  the 
should  be 


atory  Organization 's 
Burden  on  Competition 


does  not  believe  that  the 
change  will  impose  any 
burden  on  competition. 


not  solicit  orsTeceive 
concerning  the 


Effectiveness  of  the 

Change  and  Timing  for 
Action 


days  of  the  date  of 
of  this  notice  in  the  Federal 
vithin  such  longer  period  (i) 
may  designate  up  to 
date  if  it  finds  such 
to  be  appropriate  and 
reasons  for  so  finding  or 

Phlx  consents,  the 
will: 
ore  er  approve  such  proposed 
or 

proceedings  to  determine 
proposed  rule  change 
d  sapproved. 


IV.  Solicital  ion  of  Comments 

Interestecl  persons  are  invited  to 
submit  writ  en  data,  views  and 
argimients  concerning  the  foregoing, 
including  vwiether  the  proposed  rule 
change  is  cdnsistentwith  the  Act. 
Persons  maiing  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washingtoik  DC  20549-0609.  Copies  of 
the  submisspn,  all  subsequent 
amendment^,  all  written  statements 
with  respect  to  the  proposed  rule 
change  thatkre  filed  with  the 
Commissio4.  and  all  written 
communications  relating  to  the 
proposed  nle  change  between  the 
Commission  £md  any  person,  other  than 
those  that  niay  be  withheld  from  the 
public  in  aciordance  with  the 
provisions  cif  5  U.S.C.  552,  will  be 
available  foi  inspection  and  copying  in 
the  Commiskion's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  foi  inspection  and  copying  at 
the  principa  1  office  of  the  Phlx.  All 
submission!  should  refer  to  File  No. 
SR-Phlx-20JO3-lO  and  should  be 
submitted  by  October  20,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulatioa,  pursuant  to  delegated 
authority.  18 

Margaret  H.  McFarland, 

Deputy  Secretary.  • 

(FR  Doc.  03-24501  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 

ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
October  29,  2003.  If  you  intend  to 
comment  but  caimot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
dociunents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to;  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Aciministration.  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and 

David_Rostker@omb.eop.gov,  fax 
number  202-395-7285  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 

SUPPLEMENTARY  INFORMATION: 

Title:  Licenses  Application. 
Nos:  415,  415A. 
Frequency:  On  Occasion. 
Description  of  Respondents:  Small 
Business  Investment  Companies. 
Responses:  450. 
Annual  Burden:  14,400. 

lacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  03-24551  Filed  9-26-03;  8:45  am] 
BILLING  CODE  802S-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Re,^ster  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
October  29,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  bef  )re  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416; and 

David_Rostker@omb.eop.gov,  fax 
number  202-395-7285  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White.  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Personal  History. 

No:  1081. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Certified 
Development  Companies. 

Responses:  200. 

Annual  Burden:  100. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  03-24552  Filed  »-26-03;  8:45  am] 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3549] 

State  of  Delaware 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  20, 
2003, 1  find  that  Kent,  New  Castle  and 
Sussex  Counties  in  the  State  of 
Delaware  constitute  a  disaster  area  due 
to  damages  caused  by  Hurricane  Isabel 
occurring  on  September  18,  2003  and 


continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  19,  2003  and  for 
economic  injury  imtil  the  close  of 
business  on  June  21,  2004  at  the  address 
listed  below  or  other  locally  announced 
locations: 
U.S.  Small  Business  Administration. 

Disaster  Area  1  Office,  360  Rainbow 

Blvd..  South  3rd  Fl..  Niagara  Falls.  NY 

14303-1192. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Caroline, 
Cecil,  Dorchester,  Kent,  Queen  Anne's, 
Wicomico  and  Worcester  counties  in  the 
State  of  Maryland;  Gloucester  and 
Salem  counties  in  the  State  of  New 
Jersey;  and  Chester  and  Delaware 
counties  in  the  Commonwealth  of 
Pennsylvania. 

The  interest  rates  are: 

Percent 


■ 1 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  

5125 

Homeowners     without     credit 

available  elsewhere 

2.562 

Businesses  with  credit  available 

elsewhere  

6.199 

Businesses  and  non-profit  orga- 

- 

nizations  without  credit  avail- 

able elsewhere 

3100 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  354908.  For 
economic  injury  the  number  is  9X1000 
for  Delaware;  9X0500  for  Maryland; 
9X1100  for  New  Jersey;  and  9X0700  for 
Pennsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  22,  2003. 

Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  03-24541  Filed  9-26-03:  8:45  am] 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3548] 

District  of  Columbia 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  20, 
2003, 1  find  that  the  District  of  Columbia 


constitutes  a  disaster  area  due  to 
damages  caused  by  Hurricane  Isabel 
occurring  on  September  18,  2003  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  November  19,  2003  and  for 
economic  injury  imtil  the  close  of 
business  on  June  21,  2004  at  the  address 
listed  below  or  other  locally  announced 
locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  1  Office,  360  Rainbow 

Blvd.,  South  3rd  Fl.,  Niagara  Falls,  NY 

14303-1192. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  maybe  filed  until  the  specified 
date  at  the  above  location:  Montgomery 
and  Prince  George's  counties  in  the 
State  of  Maryland;  the  Independent  City 
of  Alexandria  and  Arlington  and  Fairfax 
counties  in  the  Commonwealth  of 
Virginia. 

The  interest  rates  are: 

r    Percent 


For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

1 

5.125 

Homeowners      without      credit 
available  elsewhere 

2562 

Businesses  with  credit  available 

.  elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
al)le  elsewhere  

6.199 
3.100 

Others  (including  non-profit  or- 
ganizations) with  credit  avall- 
al)le  elsewhere  .'. 

5.500 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  354808.  For 
economic  injury  the  number  is  9X0900 
for  District  of  Columbia:  9X0500  for 
Maryland;  and  9X0100  for  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  22,  2003. 

Cheri  L.  Cannon, 

Acting  Associate  Administrator,  For  Disaster 

Assistance. 

[FR  Doc.  03-24542  Filed  9-26-03:  8:45  am] 

BILUNG  CODE  B02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  4'3547] 

State  of  Maryland 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  19, 
2003, 1  find  that  the  Independent  City  of 
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Baltimore,  and  Allegany,  Anne  Arundel, 
Baltimore,  Calvert,  Caroline.  Carroll, 
Cecil,  Charles,  Dorchester,  Frederick, 
Garrett,  Harford,  Howard,  Kent, 
Montgomery,  Prince  George's,  Queen 
Anne's,  Somerset,  St.  Mary's,  Talbot, 
Washington,  Wicomico  and  Worcester 
Counties  in  the  State  of  Maryland 
constitute  a  disaster  area  due  to 
dainages  caused  by  Hurricane  Isabel 
occurring  on  September  18,  2003  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  18,  2003  and  for 
economic  injury  until  the  close  of 
business  on  Jime  21,  2004  at  the  address 
listed  below  or  other  locally  announced 
locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.,  South  3rd  Fl.,  Niagafa  Falls,  NY 
14303-1192. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  the  District 
of  Columbia;  Kent,  New  Castle  and 
Sussex  counties  in  the  State  of 
Delaware;  Adams,  Bedford,  Chester, 
Fayette,  Franklin,  Fulton,  Lancaster, 
Somerset  and  York  counties  in  the 
Commonwealth  of  Pennsylvania;  the 
Independent  City  of  Alexandria  and 
Accomack,  Fairfax,  King  George, 
Loudoun,  Prince  William,  and  Stafford 
counties  in  the  Commonwealth  of 
Virginia;  and  Berkeley,  Grant, 
Hampshire,  Jefferson,  Mineral,  Morgan, 
Preston  and  Tucker  counties  in  the  State 
of  West  Virginia. 

The  interest  rates  are: 


Percent 


For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere 

Homeowners  without  credit 
available  elsewhere 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


5.125 
2.562 
6.199 

3.100 

5.500 

3.100 


The  number  assigned  to  this  disaster 
for  physical  damage  is  354708.  For 
economic  injury  the  number  is  9X0500 
for  Maryland;  9X0900  for  District  of 
Columbia;  9X1000  for  Delaware;  9X0700 


for  Pennsylvania;  9X0100  for  Virginia; 
and  9X080d  for  West  Virginia. 

(Catalog  of  Ff  deral  Domestic  Assistance 
Program  Nos<  59002  and  59008) 

Dated:  September  22.  2003. 
Cheri  L.  Canaon, 

Acting  Assodate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  03-^4543  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  ^25-01-P 


SMALL  BUSINESS  ADMINISTRATION 


[Declaration 
State  of 


9f  Disaster  #3545] 
No  th  Carolina 


economic  iqjury 
business  on 
listed  belovM 
locations: 


As  a  resu  t  of  the  President's  major 
disaster  dec  iaration  on  September  18, 
2003, 1  find  that  Beaufort,  Bertie, 
Brunswick,  Camden,  Carteret,  Chowan, 
Craven.  Currituck,  Dare,  Edgecombe, 
Gates,  Halif  IX,  Hertford,  Hyde,  Jones, 
Martin,  Nev '  Hanover,  Northampton, 
Onslow,  Pajtilico,  Pasquotank,  Pender, 
Perquimans,  Pitt,  Tyrrell  and 
Washington  in  the  State  of  North 
Carolina  coi  istitute  a  disaster  area  due  to 
damages  cai  ised  by  Hurricane  Isabel 
occurring  on  September  18,  2003  and 
continuing.  Applications  for  loans  for 
physical  dai  nage  as  a  result  of  this 
disaster  ma; '  be  filed  until  the  close  of 
business  onJNovember  17,  2003  and  for 
until  the  close  of 
June  18.  2004  at  the  address 
or  other  locally  announced 


U.S.  Small  Business  Administration, 
Disaster  /  rea  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  tl  e  following  contiguous 
counties  ma  v  be  filed  until  the  specified 
date  at  the  a  DOve  location:  Bladen, 
Columbus,  Duplin,  Franklin,  Greene, 
Lenoir,  Nas  t,  Sampson,  Warren  and 
Wilson  in  tl  e  State  of  North  Carolina; 
Horry  Coun  y  in  the  State  of  South 
Carolina;  and  Brunswick,  Greensville, 
SouthamptG  n  counties  and  the 
Independen ;  Cities  of  Chesapeake, 
Norfolk,  Poi  tsmouth.  Suffolk,  and 
Virginia  Be^h  in  the  Commonwealth  of 
Virginia. 

The  interest  rates  are: 


For  Physical  I  iamage: 

Homeowneis  with  Credit  Avail- 
able Elsewhere 

Homeowners  without  Credit 
Available  Elsewhere  

Businesses  with  Credit  Avail- 
able Elsekvhere 


Percent 


5.125 
2.562 
6.199 


Percent 

Businesses  and  Non-Profit  Or- 
ganizations    without     Credit 
Available  Elsewhere 

3100 

Others  (Including  Non-Profit  Or- 
ganizations) with  Credit  Avail- 
able Elsewhere 

5.500 

For  Economic  Injury: 
Businesses  and  Small  Agricul- 
tural    Cooperatives    without 
Credit  Available  Elsewhere  ... 

3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  354508.  For 
economic  injury  the  number  is  9W9700 
for  North  Carolina;  9W9800  for  South 
Carolina;  and  9W9900  for  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  22,  2003. 

Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-24544  Filed  9-26-03;  8:45  am] 

BILLING  CODE  B82S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3546] 

Commonwealth  of  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  18, 
2003, 1  find  that  the  Lidependent  Cities 
of  Alexandria,  Chesapeake,  Emporia, 
Franklin,  Hampton,  Hopewell,  Newport 
News,  Norfolk,  Poquoson,  Portsmouth, 
Suffolk,  Virginia  Beach  and 
Williamsburg  and  the  counties  of 
Accomack,  Charles  City,  Gloucester, 
Greensville,  Isle  of  Wight,  James  City, 
Lancaster,  Mathews,  Middlesex, 
Northampton,  Northumberland,  Prince 
George,  Richmond,  Southampton,  Surry, 
Sussex,  Westmoreland  and  York  in  the 
Commonwealth  of  Virginia  constitute  a 
disaster  area  due  to  damages  caused  by 
Hurricane  Isabel  occurring  on 
September  18,  2003  and  continuing, 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
November  17,  2003  and  for  economic 
injury  until  the  close  of  business  on 
June  18.  2004  at  the  address  listed 
below  or  other  locally  announced 
locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  1  Office,  360  Rainbow 

Blvd.,  South  3rd  Fl.,  Niagara  Falls,  NY 

14303-1192. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Arlington, 
Brunswick.  Chesterfield,  Dinwiddle, 
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Essex,  Fairfax,  Henrico,  King  and 
Queen,  King  George,  New  Kent  and  the 
Independent  Cities  of  Colonial  Heights 
and  Petersburg  in  the  Commonwealth  of 
Virginia;  the  District  of  Columbia; 
Prince  George's,  Somerset  and 
Worcester  counties  in  the  State  of 
Maryland;  and  Camden,  Currituck, 
Gates,  Hertford  and  Northcunpton 
comities  in  the  State  of  North  Carolina. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere 

5.125 

Homeowners     without     credit 
available  elsewhere 

2.562 

Businesses  with  credit  availat>le 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

6.199 
3.100 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

5.500 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  354608.  For 
economic  injury  the  number  is  9X0100 
for  Virginia;  9X0200  for  District  of 
Columbia;  9X0300  for  Maryland;  and 
9X0400  for  North  Carolina. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  22,  2003. 
Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-24540  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  802S-<n-P 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  grant  the 
Nonmanufactiurer  Rule  for  Ammunition 
(Except  Small  Arms). 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  Ammunition 
(Except  Small  Arms).  The  basis  for 
waivers  is  that  no  small  business 
manufacturers  are  supplying  these 
classes  of  products  to  die  Federal 
government.  The  effect  of  a  waiver 
would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manufacturer  on  a  Federal 
contract  set  aside  for  small  businesses  or 


awarded  through  the  SBA  8(a)  Program. 
The  purpose  of  this  notice  is  to  solicit 
comments  and  potential  source 
information  from  interested  parties. 

DATES:  Comments  and  sources  must  be 
submitted  on  or  before  October  10, 
2003. 

ADDRESSES:  Edith  Butler.  Program 
Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington  DC,  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edith  Butler,  Program  Analyst,  (202) 
619-0422,  Fax  (202)  205-7280. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406  (b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  six  digit  North 
American  Industry  Classification 
System  (NAICS)  and  the  four  digit 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  U.S.  Small  Business 
Administration  is  currently  processing  a 
request  to  waive  the  Nonmanufacturer 
Rule  for  Ammunition  (Except  Small 
Arms),  North  American  Industry 
Classification  System  (NAICS)  332993. 
The  public  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waiver  of  the 
nonmanufacturer  rule  for  this  NAICS 
code. 

Luz  Hopewell, 

Associate  Administrator  for  Government 
Contracting. 

[FR  Doc.  03-24545  Filed  9-26-03:  8:45  am) 

BILLING  CODE  8025-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  The  Office  of  the 
General  Counsel  is  abolishing  the  Office 
of  Program  Litigation  and  incorporating 
the  functions  of  the  office  into  the  Office 
of  Program  Law.  The  new  material  and 
changes  are  as  follows: 

Section  S9. 10     The  Office  of  the 
General  Counsel  — (Organization): 

Delete  E.  The  Office  of  Program 
Litigation  (S9C)  in  its  entirety. 

Reletter  F.  The  Office  of  Program  Law 
(S9E)toE.i 

Reletter  G.  The  Office  of  Public 
Disclosure  (S9H)  to  F.^ 

Reletter  H.  The  Offices  of  the  Regional 
Chief  Counsels  (S9G-F1— S9G-FX)  to 
G.2 

Section  S9.20     The  Office  of  the 
General  Counsel — (Functions): 

Replace  in  its  entirety,  D.  The  Office 
of  General  Law  (S9B)  with  the 
following: 

D.  The  Office  of  General  Law  (S9B). 

1.  Provides  legal  services  to  the 
Commissioner  and  all  components  of 
the  Agency  on  all  non-program  legal 
issues  affecting  the  Agency's  business 
management  activities  and 
administrative  operations  including: 
Procurement;  contracting;  patents; 
copyrights;  budget;  appropriations; 
.personnel;  ethics;  adverse  employment 
actions;  employment  discrimination; 
compensation;  travel;  personnel;  claims 
by  and  against  SSA  (including  but  not 
limited  to  those  under  the  Federal  Tort 
Claims  Act);  electronic  service  delivery; 
labor-management  relations;  Touhy 
requests;  Office  of  Special  Programs  and 
Services  investigations;  salary  and  other 
overpayments;  relationships  with  other 
governmental  and  nongovernmental 
entities;  and  administrative  governance. 

2.  Provides  legal  services  and  advice 
regarding  SSA's  civil  defense,  civil 
rights  and  security  programs  as  well  as 
for  SSA's  administration  of  its 
disclosure  regulations  and  related 
statutes  including  the  Freedom  of 
Information  and  Privacy  Acts  and 
Computer  Matching  Agreements. 
Provides  liaison  with  the  Department  of 
Justice  on  administering  the  Freedom  of 
Information  and  Privacy  Acts.  Serves  as 
liaison  with  the  Comptroller  General. 

3.  Working  under  the  direction  of  the 
Designated  Agency  Ethics  Official 
(DAEO),  manages  the  daily  operation  of 
the  Agency's  ethics  programs, 
implements  decisions  of  the  DAEO,  and 
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provides  liaison  with  the  Office  of 
Government  Ethics,  as  appropriate. 

4.  Furnishes  litigation  support  and 
litigation-related  advice  to  the 
Conunissioner  and  all  components  of 
SSA  in  both  administrative  and  court 
litigation  in  connection  with  each  of  the 
areas  mentioned  above.  Represents  SSA 
in  all  such  litigation  when  such  direct 
representation  is  authorized  by.  law.  In 
other  cases,  makes  and  supervises 
contacts  with  attorneys  responsible  for 
the  conduct  of  such  litigation,  including 
appropriate  United  States  Attorneys  and 
other  Department  of  Justice  officials. ^ 

Delete  E.  The  Office  of  Program 
Litigation  (S9C).^ 

Reletter  F.  The  Office  of  Program  Law 
(S9E)  to  E. 

Replace  in  its  entirety  the  Functions 
of  The  Office  of  Program  Law  as  follows: 

1 .  Furnishes  legal  services  and  advice 
in  cojinection  with  the  operations  and 
administration  of  the  various  programs 
administered  by  SSA  under  the  Social 
Security  Act  and  of  other  programs  and 
areas  that  do  not  fall  within  the 
jurisdiction  of  the  Office  of  General 
Law.' 

2.  Drafts'  or  reviews  all  SSA  regulatory 
and  other  Federal  Register  materials 
and  legal  instruments  relating  to  areas 
within  the  jurisdiction  of  the  Office  of 
Program  Law. 

3.  Drafts  or  reviews  proposed 
testimony  of  SSA  officials  before 
Congress  relating  to  any  area  within  the 
jurisdiction  of  the  Office  of  Program 
Law. 

4.  Drafts  proposals  for  legislation 
originating  in  SSA,  reviews 
specifications  for  such  proposed 
legislation  and  reviews  all  proposed 
legislation  submitted  by  SSA  for 
comment.  Drafts  or  reviews  reports  and 
letters  to  congressional  committees,  the 
Office  of  Management  and  Budget  and 
others  on  proposed  legislation  and 
legislative  matters.  Prescribes  the 
procedures  to  govern  the  routing  and 
review  within  SSA  of  material  relating 
to  proposed  legislation.^ 

5.  Furnishes  legal  support  and 
litigation  related  advice  in  both 
administrative  court  litigation  in 
connection  with  the  operations  and 
administration  by  SSA  of  the  various 
programs  administered  by  SSA  under 
the  Social  Security  Act  and  of  other 
programs  and  areas  that  do  not  fall 
within  the  jurisdiction  of  the  Office  of 
General  Law. 

6.  Represents  SSA  in  all  such 
litigation  when  such  direct 
representation  is  authorized  by  law  and 
in  other  cases,  makes  and  supervises 
contacts  with  attorneys  responsible  for 
the  conduct  of  such  litigation  including 
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appropriate  United  States  Attorneys  and 
other  Depar  ment  of  Justice  officials. 

Reletter  G ,  The  Office  of  Public 
Disclosure  ( s9H)  to  F. 

Reletter  h .  The  Offices  of  the  Regional 
Chief  Coun^ls  {S9G-F1— S9G-FX)  to  G. 


'  Federal 
~  Federal 

Dated:  SeptJBmber  11,  2003 
Jo  Anne  B.  Bi  mhfirt 

Commissione  ■ 
(PR  Doc.  03- 

BILUNG  CODE 


R  !gister— June  23,  2000. 
Rigister — October  10,  2002. 


of  Social  Security. 
14596  Filed  9-26-03:  8:45  am] 

4191-02-P 


DEPARTMQJT  OF  TRANSPORTATION 

Office  of  th«  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  W<  etc  Ending  September  12, 
2003 

The  folloM  ing  Agreements  were  filed 
with  the  Dejiartment  of  Transportation 
under  the  piavisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  aftei  the  filing  of  the 
application. 

Docket  Ni  mber:  OST-2003-16123. 

Date  Filec  :  September  9,  2003. 

Parties:  M  3mbers  of  the  International 
Air  Transpo  t  Association. 

Subject:  ^  ail  Vote  322,  PTC  COMP 
1089  dated  «  September  2003,  General 
Increase  Res  Dlution  002mm  (except 
within  Euro]  )e,  between  USA/US 
Territories  a  id  Austria,  Chile,  Czech 
Republic,  FLiland,  France  (including 
French  Guia  la,  French  Polynesia, 
Guadeloupe;  Martinique,  New 
Caledonia,  R  eunion.  Saint  Pierre  and 
Miquelon),  Ctermany,  Icelemd,  Italy, 
Korea  (Rep.  i  if),  Malaysia,  Netherlands, 
New  Zealan<  ,  Panama,  Scandinavia, 
Switzerland  ,  Intended  effective  date:  1 
October  200  i. 

Docket  Nu  mfaer;  OST-2003-16133. 

Date  F/7ed  September  9,  2003. 

Parties:  Mi  smbers  of  the  International 
Air  Transpoi  t  Association. 

Subject:  Uail  Vote  323,  PTC123  0252 
dated  12  September  2003,  TC123  North 
Atlantic  Exp  jdited  Resolutions  (except 
between  USil  and  Korea  (Rep.  of), 
Malaysia)  rl'  -r7.  Intended  effective  date: 
15  October  2  303. 

Docket  Nu  mber:  OST-2003-16134. 

Date  Filed  September  9,  2003. 

Parties:  M(  imbers  of  the  International 
Air  Transpoi  t  Association. 

Subject:  W  ail  Vote  324,  PTC123  0253 
dated  12  September  2003,  TC123  Mid 
Atlantic  Exp  jdited  Resolutions  rl-r6, 
Intended  effi  ctive  date:  15  October 
2003. 

Docket  Number:  OST-2003-16135. 

Date  Filed  September  9.  2003. 


Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  325,  PTC123  0254 
dated  12  September  2003,  South 
Atlantic  Expedited  Resolutions  rl-r7. 
Intended  effective  date:  15  October 
2003. 

Docket  Number:  OST-2003-16168. 

Date  Filed:  September  12,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  1090  dated  12 
September  2003,  Mail  Vote  330— 
Resolution  OlOy,  TC2/12/23/123 
Establishing  Passenger  Fares  and 
Related  Charges — Moldova,  Intended 
effective  date:  1  November  2003. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 
Federal  Register  Liaison. 

(PR  Doc.  03-24579  Filed  9-26-03;  8:45  am] 

BILLING  CODE  491&-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Before  Waiver  With  Respect  to 
land  at  Woodbine  Municipal  Airport, 
Woodbine,  NJ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  FAA  is  publishing  notice 
of  the  proposed  release  of 
approximately  127  acres  of  land  located 
at  Woodbine  Municipal  Airport,  to 
allow  its  lease  for  non-aviation 
development.  The  parcel  was  part  of  the 
airport  property  deeded  to  the  Borough 
of  Woodbine  on  December  9,  1947 
under  a  quit  claim  conveyance  from  the 
United  States.  The  parcel  was  later 
conveyed  to  the  Woodbine  Port 
Authority.  The  Woodbine  Port 
Authority  proposes  to  lease  the  land  to 
a  developer  who  will  develop  it  as  a  golf 
course. 

FAA's  action  is  to  release  the  land 
from  a  deed  provision  requiring 
aeronautical  use  of  the  property.  The 
Woodbine  Port  Authority  has  stated  that 
it  has  no  aeronautical  use  for  the  parcel 
now  or  in  the  near  future  according  to 
the  Woodbine  Municipal  Airport  Layout 
Plan. 

The  Fair  Market  Value  of  the  land  will 
be  paid  to  the  Woodbine  Port  Authority 
for  the  maintenance,  operation  and 
capital  development  of  the  Woodbine 
Mimicipal  Airport. 

Any  comments  the  agency  receives 
will  be  considered  as  a  part  of  the 
decision. 
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DATES:  Coniments  must  be  received  on 
or  before  October  29,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Philip  Brito,  Manager,  FAA 
New  York  Airports  District  Office,  600 
Old  Country  Road,  Suite  446,  Garden 
City,  New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Clifton 
Anderson,  Jr.,  Chairperson,  Woodbine,' 
New  Jersey,  at  the  following  address: 
Mr.  Clifton  Sanderson,  Jr.,  Chairperson, 
Woodbine  Port  Authority,  P.O.  Box  144, 
Woodbine,  New  Jersey  08270. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Brito,  Manager.  New  York 
Airports  District  Office,  600  Old 
Country  Road,  Suite  446,  Garden  City, 
New  York  11530;  telephone  (516)  227- 
3803;  FAX  (516)  227-3813;  E-Mail 
Philip.Brito@faa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and  . 
Reform  Act  for  the  21st  Century,  Pub.  L. 
10-181  (Apr.  5,  2000;  114  Stat.  61)  (AIR 
21)  requires  that  a  30  day  public  notice 
must  be  provided  before  the  Secretary 
may  waive  any  condition  imposed  on  an 
interest  in  surplus  property. 

Issued  in  Garden  City,  New  York,  on 
September  19,  2003. 
Philip  Brito, 

Manager,  New  York  Airports  District  Office, 

Eastern  Region. 

(FR  Doc.  03-24610  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  491(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Licensees 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  policy. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST)  is 
responsible  for  licensing  entities  to 
conduct  commercial  space  launch  and 
reentry  operations  and  to  operate 
commercial  launch  an  reentry  sites. 
According  to  the  terms  and  conditions 
of  a  license  issued  by  the  FAA/ AST, 
each  licensee  has  a  public  safety    ' 
responsibility  in  which  they  are 
responsible  for  the  safe  conduct  of 
licensed  commercial  space 
transportation  operations.  As  part  of 


their  safety  responsibility,  a  licensee 
must  ensure  that  personnel  who 
perform  safety-critical  functions  are  not 
impaired,  either  by  intoxication  from 
alcohol  or  from  being  under  the 
influence  of  unlawful  drugs,  such  that 
an  individual's  judgment  is  affected 
while  performing  those  safety-critical 
functions  that  can  affect  safe  operations. 
DATES:  This  notice  is  effective 
September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Izon,  AST-200,  Office  of  the 
Associate  Administrator  for  Conmiercial 
Space  Transportation  (AST),  Room  331, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC.  20591,  telephone: 
(202) 385-4712. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
mission  includes  authorizing 
commercial  space  transportation 
activities  under  49  U.S.C.  chapter  701, 
consistent  with  public  health  and  safety, 
safety  of  property,  and  the  national 
security  and  foreign  policy  interests  of 
the  United  States.  Commercial  space 
transportation  activities  licensed  by  the 
FAA  include  launch  of  a  launch  vehicle, 
including  a  suborbited  rocket,  reentry  of 
a  reentry  vehicle,  and  operation  of  a 
launch  or  reentry  site.  The  FAA  works 
to  ensure  that  licensed  activities  are 
conducted  safely  so  as  not  to  jeopardize 
public  safety  or  safety  of  property. 

Under  a  license  and  implementing 
regulations,  14  CFR  Chapter  III,  the  FAA 
places  responsibility  for  public  safety  on 
a  licensee  in  conducting  licensed 
activities.  According  to  14  CFR  415.71, 
a  launch  licensee  is  "responsible  for 
ensuring  the  safe  conduct  of  a  licensed 
launch  and  for  ensuring  that  public 
safety  and  safety  of  property  are 
protected  at  all  times  during  the 
conduct  of  a  licensed  launch." 
Similarly,  14  CFR  431.71  states  that  in 
the  conduct  of  reusable  launch  vehicle 
(RLV)  missions  and  re-entry  operations, 
a  "licensee  is  responsible  for  ensuring 
the  safe  conduct  of  an  RLV  mission  and 
for  protecting  public  health  and  safety 
and  the  safety  of  property  during  the 
conduct  of  the  mission."  Additionally, 
as  stated  in  the  terms  and  conditions  of 
launch  site  operator  licenses,  a  licensee 
is  responsible  for  ensuring  the  safe 
operation  of  the  site  and  for  ensuring 
that  public  safety  and  safety  of  property 
are  protected  at  all  times  during  its 
licensed  activities. 

In  placing  responsibility  for  the  safe 
conduct  of  licensed  activity  on  a 
licensee,  the  FAA  places  a  duty  on  a 
licensee  to,  among  other  things, 
safeguard  against  unsafe  practices  or 
conditions  when  conducting  authorized 
activities,  which  by  their  very  nature 


can  be  hazardous  to  the  public  and  have 
the  potential  to  affect  the  safety  of  the 
uninvolved  pubhc.  Licensee  vigilance  is 
critical  in  this  regard.  A  licensee's 
public  safety  responsibility  includes 
ensuring  that  a  person  who  performs  a 
safety-critical  function  is  not  impaired, 
either  by  alcohol  or  from  being  under 
the  influence  of  unlawful  drugs  such 
that  personal  judgment  is  affected  when 
performing  a  safety-critical  function. 

Currently,  there  are  no  FAA 
regulations  mandating  a  drug  and 
alcohol  testing  program  for  licensees. 
However,  the  absence  of  a  regulatory    - 
program  requiring  employee  testing 
does  not  mean  that  the  FAA  is  not 
concerned  about  the  possible  misuse  of 
alcohol  or  unlawful  drugs  by 
individuals  performing  safety-critical 
functions  during  or  in  support  of  the 
conduct  of  licensed  operations.  As 
evidenced  in  other  modes  of 
transportation,  the  misuse  of  alcohol  or 
unlawful  drugs  has  been  a  factor  in 
transportation  accidents  and  in  several 
instances,  its  detection  prevented  a 
situation  that  could  have  endangered 
the  safety  of  the  public. 

So  far,  the  public  safety  track  record 
for  the  space  transportation  industry 
speaks  for  itself.  There  has  not  been  one 
drug  or  alcohol  related  incident  or 
accident  in  the  decades  of  U.S.  space 
launch  experience.  Accordingly,  the 
FAA  is  not  directing,  by  regulation,  that 
a  licensee  comply  with  a  prescribed 
drug  and  alcohol  testing  program. 
However,  in  fulfilling  a  licensee's 
responsibility  for  public  safety,  the  FAA 
expects  each  licensee  to  employ 
appropriate  safeguards  against  the 
hazards  that  could  be  created  if  persons 
impaired  by  use  of  alcohol  or  unlawful 
drug&are  allowed  to  affect  the  safe 
conduct  of  licensed  operations. 

While  a  licensee  is  not  responsible  for 
policing  federal  employees  or  those  of 
federal  government  contractors,  a 
licensee,  however,  would  be  in  violation 
of  its  safety  responsibility  under  a 
license  if  it  allowed  licensed  activity  to 
proceed  when  the  licensee  knows  or  has 
reason  to  know  that  federal  personnel, 
including  contractor  personnel, 
performing  safety-critical  functions  are 
under  the  influence  of  alcohol  or 
unlawful  drugs. 

Safety-critical,  as  defined  in  CFR 
401.5  means  "essential  to  safe 
performance  or  operation.  A  safety- 
critical  system,  subsystem,  condition, 
event,  operation,  process  or  item  is  one 
whose  property  recognition,  control, 
performance  or  tolerance  is  essential  to 
system  operation  such  that  it  does  not 
jeopardize  public  safety."  A  safety- 
critical  function  is  one  that  is  essential 
to  safe  performance  or  operation.  A 
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safety-critical  individual  who  performs 
safety-critical  functions  properiy  is 
essential  to  safe  operations  conducted 
under  a  license.  In  order  to  perform 
these  safety-critical  functions  properly, 
a  safety-critical  individual  must  be  in  a 
mental  state  in  which  judgment  is 
unimpaired  by  alcohol  or  unlawful  drug 
usage,  since  their  functions  may  include 
the  ability  to  make  time-critical 
decisions. 

For  commercial  space  launch 
operations,  a  safety-critical  individual 
typically  is  part  of  a  licensee's  safety 
organization.  For  RLVs,  safety-critical 
personnel  also  include  the  flight  crew  if 
they  are  part  of  a  flight  safety  system. 
Crew  who  manage  flight  safety  are 
responsible  for  ensiuing  that  a  laimch 
vehicle  does  not  pose  a  public  safety 
threat.  A  typical  safety-critical  function 
would  be  initiation  of  a  destruct 
conunand  of  a  flight  safety  system, 
which,  as  deflned  in  14  CFR  401.5,  is  a 
system  designed  to  limit  or  restrict  the 
hazards  to  public  health  and  safety  and 
the  safety  of  property  presented  by  a 
laimch  or  reentry  vehicle  in  flight 
through  controlled  ending  to  vehicle 
flight.  An  employee  performing  this 
safety-critical  function  which  impaired, 
either  under  the  influence  of  alcohol  or 
unlawful  drugs,  might,  for  instance,  fail 
to  actuate  the  flight  safety  system  when 
the  launch  vehicle  leaves  the 
established  flight  safety  limits.  In  this 
scenario,  the  vehicle  or  vehicle  debris 
could  impact  a  populated  area, 
imposing  an  unacceptable  risk  to  the 
public  or  property. 

If  a  licensee  were  to  allow  an 
individual  who  performs  safety-critical 
functions  to  perform  those  functions 
while  under  the  influence  of  alcohol  or 
unlawful  drags,  the  FAA  would  regard 
the  licensee  to  be  in  violation  of  its 
safety  responsibility  under  the  license 
and  FAA  regulations.  The  FAA  may 
commence  appropriate  enforcement 
action,  including  suspension  of  a 
license,  a  civil  penalty  action,  or  both, 
against  the  licensee. 

Issued  in  Washington,  DC,  September  24, 
2003. 

Patricia  G.  Smith. 

Associate  Administrator  for  Commercia] 
Space  Transportation. 
IFR  Doc.  Oa-24611  Filed  9-26-03;  8:45  ami 
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DEPARTMErjlT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Nofce  No.  PE-2003-56] 

Petitions  forJExemption;  Dispositions 
of  Petitions  Issued 


agency:  Fed<  ral 
Administrati  )n 


action: 

petitions. 


Aviation 
(FAA),  DOT. 

Notice  of  dispositions  of  prior 


SUMMARY:  Pu  suant  to  FAA's  rulemaking 
provisions  gc  verning  the  application, 
processing,  a  id  disposition  of  petitions 
for  exemptioti  part  11  of  Title  14,  Code 
of  Federal  R*ulations  (14  CFR),  this 
notice  contai  is  the  dispositions  of 
certain  petitii  )ns  previously  received. 
The  purpose  af  this  notice  is  to  improve  . 
the  public's  a  wareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  ac  ivities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  i:  iformation  in  the  summary 
is  intended  t(  i  affect  the  legal  status  of 
any  petition  ir  its  final  disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caren  Centorelli,  Office  of  Rulemaking 
(ARM-1).  FeAeral  Aviation 
Administratii  )n,  800  Independence 
Avenue,  SW.  Washington,  DC  20591. 
Tel.  (202)  26; -8199. 


This  notice 
14  CFR  11.85 


Issued  in  Washington,  DC,  on  September 
24,  2003. 

Donald  P.  Byn  e 

Assistant  Chiej  Counsel  for  Regulations. 


Dispositions 


is  published  pursuant  to 
and  11.91. 


i>f  Petitions 


FAA-2003-15356. 
jufthansa  Technik  AG. 
4  CFR  Affected:  14  CFR 


Docket  No. 

Petitioner: 

Section  of : 
25.785(j). 

DescriptioA  of  Relief  Sought/ 
Disposition: '  'o  provide  relief  from  the 
handhold  req  uirement  of  §  25.785(j). 
This  exempti  )n  allows  the  installation 
of  an  interior  arrangement  that  does  not 
provide  firm  handholds  for  the  Boeing 
Model  737-7^)0  IGW  airplane  where  the 
airplane  is  ndt  operated  for  hire  or 
offered  for  cotnmon  carriage.  Grant,  09/ 
03/2003,  Exebiption  No.8124. 

Docket  No. 

Petitioner:  ^idcoast  Aviation,  Inc. 

Section  of\4  CFR  Affected:  14  CFR 
25.813(e) 

Deschptioii  of  Relief  Sought/ 
Disposition: '  "o  provide  relief  from 
§  25.813(e)  in  order  to  allow  installation 
of  interior  do  srs  between  passenger 
compartment  5  on  the  Dassault  Aviation 
airplane  mod  3ls  Mystere  Falcon  900  and 


Falcon  900EX.  Gmnt.  09/03/2003, 
Exemption  No.8123. 

[PR  Doc.  03-24600  Filed  9-26-03;  8:45  am] 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

User  Input  to  the  Aviation  Weather 
Technology  Transfer  (AWTT)  Board 

A6ENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  FAA  will  hold  an  informal 
public  meeting  to  seek  aviation  weather 
user  input.  Details:  October  7,  2003, 
Orange  County  Convention  Center,  9800 
International  Drive,  Orlando,  FL  32819, 
1:30  a.m.  to  5  p.m.  in  rooms  307A  and 
B.  The  objective  of  this  meeting  is  to 
provide  an  opportunity  for  interested 
aviation  weather  users  to  provide  input 
on  FAA's  plans  for  implementing  new 
weather  products. 
DATES:  The  meeting  will  be  held  in 
rooms  307A  and  B  at  The  Orange 
County  Convention  Center,  9800 
International  Drive,  Orlando,  FL  in 
conjunction  with  the  National  Business 
Aviation  Association.  Inc.  (NBAA)  2003 
Convention.  Times:  1:30  p.m.-5  p.m.  on 
October  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Debi 
Bacon,  Aerospace  Weather  Policy 
Division,  ARS-100,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591; 
telephone  nimiber  (202)  385-7705;  Fax: 
(202)  385-7701;  e-mail: 
debi.bacon@faa.gov.  Internet  address: 
h  ttp://www.  debi.bacon@faa  .gov. 
SUPPLEMENTARY  INFORMATION: 

History 

In  1999,  the  FAA  established  an 
Aviation  Weather  Technology  Transfer 
(AWTT)  Board  to  manage  the  orderly 
transfer  of  weather  capabilities  and 
products  from  research  and 
development  into  operations.  The 
Director  of  the  Aerospace  Weather 
Policy  and  Standards  Staff,  ARS-20, 
chairs  the  AWTT  Board.  The  board  is 
composed  of  stakeholders  in  Air  Traffic 
Services,  ATS;  Regulation  and 
Certification,  AVR;  and  Research  and 
Acquisitions,  ARA  in  the  Federal 
Aviation  Administration  and  the  Office 
of  Climate,  Water  and  Weather  Services, 
OS  and  Office  of  Science  and 
Technology,  OST  in  the  National 
Weather  Service. 

The  AWTT  Board  meets  semi- 
annually or  as  needed,  to  determine  the 
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readiness  of  weather  research  and 
development  (RfidD)  products  for 
experimental  use,  full  operational  use 
for  meteorologists  or  full  operational  use 
for  end  users.  The  board's 
determinations  will  be  based  upon 
criteria  in  the  following  areas:  Users 
needs;  benefits;  costs;  risks;  technical 
readiness;  operational  readiness  and 
budget  requirements. 

The  user  interface  process  is  designed 
to  allow  FAA  to  both  report  progress 
and  receive  feedback  from  industry 
users.  Each  AWTT  board  meeting  will 
he  preceded  by  a  half-day  industry 
review  session  approximately  one 
month  prior  to  each  board  meeting. 
These  industry  review  sessions  will  be 
announced  in  the  Federal  Register  and 
open  to  all  interested  parties. 

This  meeting  is  the  industry  review 
session  intended  to  receive  feedback  on 
a  weather  R&D  product  that  will  be 
presented  for  consideration  at  the 
November  2003  AWTT  Board  meeting. 
The  product  to  be  considered  is  the 
Current  Icing  Potential — Alaska  (CIP- 
AK). 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by 
representatives  of  the  FAA 
Headquarters. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
Every  effort  was  made  to  provide  a 
meeting  site  with  sufficient  seating 
capacity  for  the  expected  participation. 
There  will  be  neither  admission  fee  nor 
other  charge  to  attend  and  participate. 
This  meeting  is  being  held  in 
conjunction  with  the  NBAA  Convention 
2003.  There  is  a  charge  to  attend  the 
NBAA  convention;  however,  any  person 
desiring  to  attend  this  informal  meeting 
will  be  admitted  by  NBAA  convention 
officials  at  no  charge  to  this  meeting 
only. 

(c)  FAA  personnel  present  will 
conduct  a  briefing  on  how  the  AWTT 
system  works  and  any  changes  made  to 
the  process  in  the  last  year.  Any  person 
will  be  allowed  to  ask  questions  during 
the  presentation  and  FAA  personnel 
will  clarify  any  part  of  the  process  that 
is  not  clear. 

(d)  FAA  personnel  will  present  a 
briefing  on  the  specific  product  to  be 
reviewed  at  the  November  2003  AWTT 
Board  Meeting.  Any  person  will  be 
allowed  to  ask  questions  during  the 
presentation  and  FAA  personnel  will 
clarify  any  part  of  the  presentation  that 
is  not  clear. 

(e)  Any  person  present  may  give 
feedback  on  the  product  to  be  presented. 
Feedback  on  the  proposed  product  will 
be  captured  through  discussion  between 


FAA  persoimel  and  any  persons 
attending  the  meeting.  The  meeting  will 
not  be  formally  recorded.  However, 
informal  tape  recordings  may  be  made 
of  the  presentations  to  ensiu^  that  each 
respondent's  comments  are  noted 
accurately. 

(f)  An  official  verbatim  transcript  or 
minutes  of  the  informal  meeting  will  not 
be  made.  However,  a  list  of  the 
attendees  and  a  digest  of  discussions 
during  the'meeting  will  be  produced. 
Any  person  attending  may  receive  a 
copy  of  the  written  information  upon 
request  at  the  meeting. 

(g)  Every  reasonable  effort  will  be 
made  to  hear  each  person's  feedback 
consistent  with  a  reasonable  closing 
time  for  the  meeting.  Written  feedback 
may  also  be  submitted  to  FAA 
personnel  for  up  to  seven  (7)  days  after 
the  close  of  the  meeting. 

Agenda 

(a)  Opening  Remarks  and  Discussion 
of  Meeting  Procedures. 

(b)  Briefing  on  AWTT  Process. 

(c)  Briefing  on  Weather  Products. 

(d)  Request  for  User  Input. 

(e)  Closing  Comments. 
*        *        *        *        * 

Issued  in  Washington,  DC,  on  September 
23,  2003. 

David  Whatley, 

Director,  Aerospace  Weather  Policy  and 
Standards  Staff. 

(PR  Doc.  03-24609  Filed  9-26-03:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  03-15651;  Notice  3] 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Extension  of  comment  period 
for  a  notice  of  draft  interpretations. 

SUMMARY:  This  document  extends  the 
comment  period  on  a  notice  setting 
forth  two  draft  interpretations 
concerning  how  our  standard  on  lamps, 
reflective  devices,  and  ass'ociated 
equipment  applies  to  replacement 
equipment.  In  response  to  petitions 
ft-om  the  Transportation  Saifety 
Equipment  Institute  (TSEI)  and  the 
Truck  Trailer  Manufacturers 
Association  (TTMA),  the  agency  is 
extending  the  comment  period  from 
October  2,  2003  to  October  31,  2003. 


DATES:  You  should  submit  comments 
early  enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  October  31.  2003. 
ADDRESSES:  You  may  submit  comments 
(identified  by  the  docket  number  set 
forth  above)  by  any  of  the  following 
methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site.  Please  note,  if  you  are  submitting 
petitions  electronically  as  a  PDF 
(Adobe)  file,  we  ask  that  the  documents 
submitted  be  scanned  using  Optical 
Character  Recognition  (OCR)  process, 
thus  allowing  the  agency  to  search  and 
copy  certain  portions  of  your 
submissions.' 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation.  400 
Seventh  Street,  SW.,  Nassif  Building. 
Room  PL-401,  Washington.  DC  20590- 
001. 

•.  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington. 
DC,  between  9  a.m.  and  5  p;m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number.  For  detailed  instructions  on 
submitting  comments,  see  the 
Submission  of  Comments  heading  of  the 
Supplementary  Information  section  of 
the  Notice  of  Draft  Interpretations  (68 
FR  42454.  42456;  July  17.  2003).  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov,  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  under  Regulatory 
Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC.  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  RJRTHER  INFORMATION  CONTACT: 
George  Feygin,  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  Telephone: 
(202)  366-2992,  Fax:  (202)  366-3820. 
SUPPLEMENTARY  INFORMATION:  On  July 
17,  2003,  the  agency  published  a  notice 
requesting  comments  on  two  draft 
interpretations  in  response  to  questions 


'  Optical  character  recognition  (CXIK)  is  the 
process  of  converting  an  image  of  text,  such  as  a 
scanned  paper  document  or  electronic  fax  file,  into 
computer-editable  text. 
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whether  replacement  lamps  for  the  rear 
of  a  vehicle  may  have  the  reflex 
reflectors  in  a  location  that  is  inboard 
from  that  in  the  original  lamps,  and 
whether  light  source  modifications  are 
permissible  for  aftermarket  lamps  (68 
FR  42454).  The  draft  letters  would  be 
interpretations  of  Federal  Motor  Vehicle 
Safety  Standard  No.  108,  Lamps. 
Reflective  Devices,  and  Associated 
Equipment. 

We  initially  provided  a  comment 
period  of  45  days,  until  September  2, 
2003.  Subsequently,  in  response  to  a 
petition  from  the  Specialty  Equipment 
Market  Association  (SEMA),  we 
extended  the  comment  period  to 
October  2,  2003  (68  FR  51635,  August 
27.  2003). 

NHTSA  received  two  petitions 
requesting  an  additional  extension  of 
the  comment  period,  to  October  31, 
2003.  The  petitioners  are  the 
Transportation  Safety  Equipment 
Institute  (TSEI)  and  the  Truck  Trailer 
Manufacturers  Association  (TTMA). 

TSEI  stated  that  it  and  its  members 
have  devoted  a  substantial  amount  of 
time  and  effort  to  consideration  of 
comments.  However,  that  organization 
stated  that  it  cannot  complete  its 
recommendations  until  its  Fall  2003 
membership  meeting,  which  will  be 
held  on  October  9  and  10.  According  to 
the  petitioner,  a  large  portion  of  time 
during  this  meeting  has  been  reserved 
for  discussion  and  development  of 
TSEI's  position  on  the  agency's  draft 
interpretations  by  its  engineering 
committee.  Thereafter,  TSEI  expects  to 
complete  and  submit  its  comments.  The 
petitioner  stated  that  in  order  to  afford 
it  the  opportunity  to  apply  the  resources 
available  to  it  during  the  October  9  and 
10  meeting  to  complete  work  on  its 
response,  it  requests  an  additional 
extension  of  the  comment  period,  until 
October  31,  2003. 

TTMA  stated  that  its  Engineering 
Committee  is  scheduled  to  meet  on 
October  14  and  15,  and  that  the  agency's 
notice  of  draft  interpretation  will  be  one 
of  the  topics  discussed.  That 
organization  stated  that  any  comment  it 
makes  would  best  be  developed  at  that 
time  and  would  include  the  views  of  the 
TTMA  membership. 

After  considering  the  arguments 
raised  by  TSEI  and  TTMA,  we  have 
decided  that  it  is  in  the  public  interest 
to  extend  the  comment  period  ft'om 
October  2,  2003  to  October  31 ,  2003, 
pursuant  to  the  petitioners'  requests. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 


01 

labor 


comment  (oi 
submitted 
business, 
review  DOT' 
Statement  in 
published  oi 
65,  Number 
may  visit  htA) 


signing  the  comment,  if 
behalf  of  an  association, 
union,  etc.).  You  may 
5  complete  Privacy  Act 
the  Federal  Register 
April  11,  2000  (Volume 
:  '0;  Pages  19477-78)  or  you 
://dms.dot.gov. 

U.S.C.  30111;  49  CFR 


Authority: 

501.8(d)(5). 

Issued  on  September  24.  2003. 
Stephen  P.  W(  od 

Assistant  Chie  'Co- 
Standards  anc 
[FR  Doc.  03-24580 

BILUNG  CODE 
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unset  for  Vehicle  Safety 
Harmonization. 
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DEPARTMEI  IT  OF  TRANSPORTATION 

National  HIgnway  Traffic  Safety 
Administratipn 

[Docket  No.  NhTSA-200a-16206] 

Notice  of  Repeipt  of  Petition  for 
Decision  thai  Nonconforming  2000, 
2001  and  2M2  Jaguar  S-Type 
Passenger  Qars  Are  Eligible  for 
Importation 


AGENCY: 

Safety 
ACTION: 

decision  that 
and  2002  J 
are  eligible  f( 


Nati  onal  Highway  Traffic 
Admii  listration,  DOT. 
Notice  of  receipt  of  petition  for 
nonconforming  2000,  2001 
S-Type  passenger  cars 
importation. 


agaar : 


(ir : 


This 


th  ! 
Admii  listration 
or  a  ( 
Jagi 


SUMMARY 

receipt  by 
Safety 

petition  for  a 
and  2002 
that  were  no 
comply  with 
motor  vehicl 
eligible  for  i 
States  because 
similar  to 
manufacture^ 
sale  in  the 
certified  by 
complying 
and  (2)  they 
altered  to  co 
DATE:  The  c 
the  petition 
ADDRESSES: 
the  docket 
and  be 
Management 
Seventh  St 
20590.  [DocUet 
5  pm].  Anyoii 
electronic 
received  into 
name  of  the 
comment  (or 
submitted  or 


subm  tted 


foim 


document  announces 
National  Highway  Traffic 

(NHTSA)  of  a 
decision  that  2000,  2001 
ar  S-Type  passenger  cars 
originally  manufactured  to 
all  applicable  Federal 
safety  standards  are 
Importation  into  the  United 
(1)  they  are  substantially 
velicles  that  were  originally 
for  importation  into  and 
Uiiited  States  and  that  were 
their  manufacturer  as 
the  safety  standcirds, 
ire  capable  of  being  readily 
form  to  the  standards, 
losing  date  for  comments  on 

October  29,  2003. 
(lomments  should  refer  to 
number  and  notice  number, 
to:  Docket 
Room  PL-40 1,400 
>W.,  Washington,  DC 

hours  are  from  9  am  to 
e  is  able  to  search  the 

of  all  comments 
any  of  our  dockets  by  the 
i  ndividual  submitting  the 
signing  the  comment,  if 
behalf  of  an  association. 


business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies  LLC  of  Baltimore, 
Maryland  (").K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  nonconforming  2000, 
2001  and  2002  Jaguar  S-Type  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicles  which  ).K. 
believes  are  substantially  similar  are 
2000,  2001  and  2002  Jaguar  S-Type 
passenger  cars  that  were  manufactured 
for  importation  into,  and  sale  in,  the  . 
United  States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  compared 
printed  text  from  dealers  and  parts  lists 
for  both  non-U.S.  certified  2000,  2001 
and  2002  Jaguar  S-Type  passenger  cars 
and  their  U.S.-certified  counterparts, 
and  found  the  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 


J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2000,  2001  and  2002 
Jaguar  S-Type  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  s£une  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2000,  2001  and  2002 
Jaguar  S-Type  passenger  cars  are 
identical  to  their  U.S.  certified 
coimterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence.  *  *  *  ,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  118  Power 
Window  Systems,  124  Accelerator 
Control  Systems,  135  Passenger  Car 
Brake  Systems,  201  Occupant  Protection 
in  Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  225  Child 
Seat  Anchorage  Systems,  301  Fuel 
System  Integrity,  302  Flammability  of 
Interior  Materials,  and  401  Interior 
Trunk  Release. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  2000,  2001  and  2002 
Jaguar  S-Type  passenger  car  models 
comply  with  the  Bumper  Standard 
found  in  49  CFR  part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  Replacement  of  the  instrument 
cluster  with  the  U.S.-model  component. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
euid  front  side  marker  lights;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  and  rear  side  marker  lights. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  fleamew Mirror- 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component  or  inscription  of  the 
required  warning  statement  on  the 
mirror's  face. 

Standard  No.  114  Theft  Protection: 
reprogramming  the  vehicle  to  actuate 
the  ignition  key  warning  function. 
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Standard  No.  208  Occupant  Crash 
Protection:  Loading  U.S.  specification 
software  to  add  the  required  seat  belt 
warning  light  functions. 

The  petitioner  states  that  a  vehicle 
identification  plate  must  be  affixed  to 
the  vehicle  near  the  left  windshield  to 
meet  the  requirements  of  49  CFR  part 
565. 

Lastly,  the  petitioner  states  that  a 
certification  label  will  be  affixed  to  the 
driver's  side  doorjamb  to  meet  the 
requirements  of  the  vehicle  certification 
regulations  in  49  CFR  part  567. 

Compliance  with  the  Theft  Prevention 
Standard  in  49  CFR  part  541  is  not 
required  because  the  vehicle  line  has 
not  been  designated  as  line  subject  to 
this  standard. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Conmients  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  finsd  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  23,  2003. 

Kathleen  OeMeter, 

Director,  Office  of  Defects  Investigation. 
(FR  Doc.  03-24578  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[iA-56-87  and  IA-5a-87] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  IA-56-87  and 
IA-53-87  (TD  8416),  Minimum  Tax-Tax 
Benefit  Rule  (§§  1.58-9(c)(5)(iii)(B).  and 
1.58-9(e)(3)). 

DATES:  Written  comments  should  be 
received  on  or  before  November  28, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnice  Mack  at  (202)  622- 
3179,  or  Lamice.Mack@irs.gov,  or 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATK)N: 

Title:  Minimum  Tax — Tax  Benefit 
Rule. 

OMB  Number:  1545-1093. 

Regulation  Project  Number:  IA-56-87 
and  IA-53-S7. 

Abstract:  Section  58(h)  of  the  Internal 
Revenue  Code  provides  that  the 
Secretary  of  the  Treasury  shall  prescribe 
regulations  that  adjust  tax  preference 
items  where  such  items  provided  no  tax 
benefit  for  any  taxable  year.  This 
regulation  provides  guidance  for 
situations  where  tax  preference  items 
did  not  result  in  a  tax  benefit  because 
of  available  credits  or  refund  of 
minimum  tax  paid  on  such  preferences. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  40. 

The  following  paragraph  applies  to  all 
of  the  collections  of  1  information 
covered  by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
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tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estima,tes  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  22,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-24597  Filed  9-26-03;  8:45  am) 

BILLING  COOE  4t3IM>V.P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 1-C 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  conunents  concerning  Form 
1 1-C,  Occupational  Tax  and 
Registration  Return  for  Wagering. 
DATES:  Written  comments  should  be 
received  on  or  before  November  28, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  tht  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington  DC  20224,  or  at  (202)  622- 
3179,  or  thraugh  the  internet  at 
Lamice.Maak@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Occupational  Tax  Wagering. 

OMB  Nuiiber:  1545-0236. 

Form  Nuihber:  11-C. 

Abstract:  Form  1 1-C  is  used  to 
register  persons  accepting  wages,  as 
required  by  Internal  Revenue  Code 
section  4413.  The  IRS  uses  this  form  to 
register  the  iespondent,  collect  the 
aimual  stamp  tax  imposed  by  Code 
section  4411 ,  and  to  verify  that  the  tax 
on  wagers  is  reported  on  Form  730,  Tax 
on  Wagerinf . 

Current  A  :tions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciirrently  ap  aroved  collection. 

Affected  I  ublic:  Business  or  other  for- 
profit  organ:  zations  and  individuals. 

Estimated  Number  of  Respondents: 
11,500. 

Estimated  Time  Per  Respondent:  10 
hours.,  4  mi  lutes. 

Estimated  Total  Annua]  Burden 
Hours:  123,(  50. 

The  foUov  ring  paragraph  applies  to  all 
of  the  collec  ions  of  information  covered 
by  this  notic  e: 

An  agenc]  may  not  conduct  or 
sponsor,  an(  a  person  is  not  required  to 
respond  to,  i  i  collection  of  information 
unless  the  c(  illection  of  information 
displays  a  vs  ilid  OMB  control  number. 
Books  or  rec  ards  relating  to  a  collection 
of  informatii  >n  must  be  retained  as  long 
as  their  cont  3nts  may  become  material 
in  the  admii  istration  of  any  internal 
revenue  law  Generally,  tax  retvuns  and 
tax  return  iijformation  are  confidential, 
as  required  fcy  26  U.S.C.  6103. 

Request  fc  r  Comments:  Comments 
submitted  ir  response  to  this  notice  will 
be  summarii  ed  and/or  included  in  the 
request  for  C  MB  approval.  All 
conunents  m  ill  become  a  matter  of 
public  recor  1.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  incl  iding  whether  the 
information  shall  have  practical  utility; 

(b)  the  accui  acy  of  the  agency's  estimate 
of  the  burde  i  of  the  collection  of 
information  (c)  ways  to  enhance  the 
quality,  util  ty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  th  3  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  jse  of  automated  collection 
techniques  c  r  other  forms  of  information 
technology;  md  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  17,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-24598  Filed  9-26-03;  8:45  am) 
BILUNG  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  61 1 8 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
6118,  Claim  of  Income  Tax  Rettun 
Preparer  Penalties. 

DATES:  Written  comments  should  be 
received  on  or  before  November  28, 
2003  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  conunenti 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  internet  at 
Lamice. Mack®irs. gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Claim  of  Income  Tax  Return 
Preparer  Penalties. 

OMB  Number:  1545-0240. 

Form  Number:  6118. 

Abstract:  Form  6118  is  used  by  tax 
return  preparers  to  file  for  a  refund  of 
penalties  incorrectly  charged.  The 
information  enables  the  IRS  to  process 
the  claim  and  have  the  refund  issued  to 
the  tax  return  preparer. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  1  hr., 
2  minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  materia 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  22,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-24599  Filed  9-26-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMErn*  OF  VETERANS 
AFFAIRS 

Research  and  Development  Office; 
Government  Owned  Invention 
Available  for  Licensing 

agency:  Research  and  Development 
Office. 

ACTION:  Notice  of  Government  owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government  as 
represented  by  the  Department  of 
Veterans  Affairs,  and  is  available  for 


licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 

TOR  FURTHER  INFORMATION  CONTACT: 

Technical  and  licensing  information  on 
the  invention  may  be  obtained  by 
writing  to:  Robert  W.  Potts,  Department 
of  Veterans  Affairs,  Director  Technology 
Transfer  Program,  Research  and 
Development  Office.  810  Vermont 
Avenue  NW.,  Washington,  DC  20420; 
fax:  202-254-0473;  email  at 
bob.potts@hq.med.va.gov.  Any  request 
for  information  should  include  the 
Nmnber  and  Title  for  the  relevant 
invention  as  indicated  below.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  The 

invention  available  for  licensing  is:  10/ 
349,698  "Tracheostomy  Aspiration 
Suction  Tube". 

Dated:  September  16,  2003. 
Anthony  J.  Principi, 

Secretary.  Department  of  Veterans  Affairs. 
[FR  Doc.  03-24435  Filed  9-26-03;  8:45  am] 
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DEPARTMErfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AI93 


X 


Migratory  Bird  Hunting;  l^te  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  IMigratory  Game  Birds 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  for  general 
waterfowl  seasons  anu  those  early 
seasons  for  which  States  previously 
deferred  selection.  Taking  of  migratory 
birds  is  prohibited  unless  specifically 
provided  for  by  annual  regulations.  This 
rule  permits  the  taking  of  designated 
species  during  the  2003-04  season. 
DATES:  This  rule  is  effective  on 
September  27.  2003. " 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Millsap.  Chief,  or  Ron  W.  Kokel, 
Division  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service.  (703) 
358-1714. 

SUPPLEMENTARY  INFORMATION: 
Regulations  Schedule  for  2003 

On  May  6,  2003,  we  published  in  the 
Federal  Register  (68  FR  24324)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  background  and 
overview  of  the  migratory  bird  hunting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  the 
proposed  reg\datory  alternatives  for  the 
2003-04  duck  hunting  season,  and  other 
regulations  for  migratory  game  birds 
under  §§20.101  through  20.107,  20.109, 
and  20.110  of  subpart  K.  On  June  23, 
2003,  we  published  in  the  Federal 
Register  (68  FR  37362)  a  second 
dociunent  providing  supplemental 
proposals  for  early-  and  late-season 
migratory  bird  hunting  regulations 
frameworks  and  the  regulatory 
alternatives  for  the  2003-04  duck 
hunting  season.  The  June  23 
supplement  also  provided  detailed 
information  on  the  2003-04  regulatory 
schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
(SRC)  and  Fljrway  Council  meetings. 

On  June  18-19.  we  held  open 
meetings  with  the  Flyway  Council 
Consultants  at  which  the  participants 
reviewed  information  on  the  current 
status  of  migratory  shore  and  upland 
game  birds  and  developed 
recommendations  for  the  2003-04 
regulations  for  these  species  plus 


regulations  I  or  migratory  game  birds  in 
Alaska,  Puei  lo  Rico,  and  the  Virgin 
Islands,  spe<  ial  September  waterfowl 
seasons  in  d  ;signated  States,  special  sea 
duck  season  i  in  the  Atlantic  Flyway, 
and  extende  1  falconry  seasons.  In 
addition,  we  reviewed  and  discussed 
preliminary  nformation  on  the  status  of 
waterfowl  as  it  relates  to  the 
developmen ;  and  selection  of  the 
regulatory  ptckages  for  the  2003-04 
regular  waterfowl  seasons.  On  July  17, 
2003,  we  published  in  the  Federal 
Register  (68  ="R  42546)  a  third  document 
specifically  i  lealing  with  the  proposed 
frameworks  or  early-season  regulations. 
In  the  Augu!  t  27,  2003,  Federal  Register 
(68  FR  5165i  ),  we  published  final 
frameworks  or  early  migratory  bird 
hunting  seas  ons  from  which  wildlife 
conservatior  agency  officials  from  the 
States,  Puert  3  Rico,  and  the  Virgin 
Islands  selec  ted  2003-04  early-season 
hunting  date  s.  hours,  areas,  and  limits. 
Subsequentl  j,  on  August  28,  2003,  we 
published  a  inal  rule  in  the  Federal 
Register  (68  Tl  51832)  amending 
subpart  K  of  title  50  CFR  part  20  to  set 
hunting  seas  ans,  hours,  areas,  and  limits 
for  early  seaj  ons. 

On  July  3C  -31,  2003,  we  held  open 
meetings  wil  h  the  Flyway  Council 
Consultants,  at  which  the  participants 
reviewed  th«  status  of  waterfowl  and 
developed  r«  commendations  for  the 
2003-04  regi  ilations  for  these  species. 
On  August  19,  2003,  we  published  in 
the  Federal  Register  (68  FR  50016)  the 
proposed  fra  meworks  for  the  2003-04 
late-season  r  ligratory  bird  hunting 

A^e  published  final  late- 
season  fram<  works  for  migratory  game 
bird  hunting  regulations,  from  which 
State  wildlif  j  conservation  agency 
officials  sele  :ted  late-season  hunting 

areas,  and  limits  for  2003- 
04  in  a  Septt  mber  26,  2003,  Federal 
Register. 

The  final  lule  described  here  is  the 
final  in  the  s  sries  of  proposed, 
supplement!  1,  and  final  rulemaking 
documents  f  )r  migratory  game  bird 
hunting  regu  lations  for  2003-04  and 
deals  specifi  :ally  with  amending 
subpart  K  of  50  CFR  part  20.  It  sets 
hunting  seasons,  hours,  areas,  and  limits 
for  species  subject  to  late-season 
regulations  a  nd  those  for  early  seasons 
that  States  p  eviously  deferred. 

NEPA  Consi  leration 


NEPA 
the 

Supplement^ 
Statement 
Regulations 
Hunting  of 
14)."  filed 
Protection 


program  natic 


withi 


A?i 


considerations  are  covered  by 
document,  "Final 
Environmental  Impact 
Issuance  of  Annual 

ermitting  the  Sport 
Isjligratory  Birds  (FSES  88- 
the  Environmental 
[ency  on  June  9, 1988.  We 


published  a  Notice  of  Availability  in  the 
Federal  Register  on  Jime  16,  1988  (53 
FR  22582)  and  oin  Record  of  Decision 
on  August  18, 1988  (53  FR  31341). 
Copies  are  available  from  the  address 
indicated  under  ADDRESSES. 
Additionally,  in  a  proposed  rule 
published  in  the  April  30,  2001,  Federal 
Register  (66  FR  21298),  we  expressed 
our  intent  to  begin  the  process  of 
developing  a  new  EIS  for  the  migratory 
bird  hunting  program.  VVe  plan  to  begin 
the  public  scoping  process  in  2005. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat.  *  *   *••    ' 
Consequently,  we  conducted  formal 
consultations  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion,  which  concluded 
that  the  regulations  are  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species.  Additionally,  these 
findings  may  have  caused  modification 
of  some  regulatory  measines  previously 
proposed,  and  the  final  frameworks 
reflect  any  such  modifications.  Our 
biological  opinions  resulting  from  this 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  at  the  address  indicated 
under  ADDRESSES. 

Executive  Order  12866 

The  migratory  bird  hunting 
regulations  are  economically  significant 
and  were  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
Executive  Order  12866.  As  such,  a  cost/ 
benefit  analysis  was  initially  prepared 
in  1981.  This  analysis  was  subsequently 
revised  annually  from  1990-96,  and 
then  updated  in  1998.  We  will  update 
again  in  2004.  It  is  further  discussed 
below  under  the  heading  Regulatory 
Flexibility  Act.  Results  from  the  1998 
analysis  indicate  that  the  expected 
welfare  benefit  of  the  annual  migratory 
bird  hunting  frameworks  is  on  the  order 
of  $50  to  $192  million.  Copies  of  the 
cost/benefit  analysis  are  available  upon 


Federal  Register /Vol.  68,  No.  188 /Monday,  September  29.  2003 /Rules  and  Regulations        56049 


request  from  the  address  indicated 
under  ADDRESSES. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  as  part  of  the  1981  cost-benefit  _ 
analysis  discussed  under  Executive 
Order  12866.  This  analysis  was  revised 
annually  from  1990-95.  In  1995,  the 
Service  issued  a  Small  Entity  Flexibility 
Analysis  (Analysis),  which  was 
subsequently  updated  in  1996  and  1998 
and  will  be  updated  in  2004.  The 
primary  source  of  information  about 
hunter  expenditures  for  migratory  game 
bird  hunting  is  the  National  Hunting 
and  Fishing  Survey,  which  is  conducted 
at  5-year  intervals.  The  1998  Analysis 
was  based  on  the  1996  National  Hunting 
and  Fishing  Survey  and  the  U.S. 
Department  of  Commerce's  County 
Business  Patterns,  from  which  it  was 
estimated  that  migratory  bird  hunters 
would  spend  between  $429  million  and 
$1,084  billion  at  small  businesses  in 
2003.  Copies  of  the  Analysis  are 
available  upon  request  from  the  address 
indicated  under  ADDRESSES. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
plan  to  use  the  exemption  contained  in 
5  U.S.C.  808  (1)  to  make  the  rule 
effective  on  the  date  set  forth  in  DATES. 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
We  utilize  the  various  recordkeeping 
and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20,  Subpart  K,  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  0MB  has 
approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  clearance  number  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  A  Federal  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 


collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  this  rule  will 
not  unduly  burden  the  judicial  system 
and  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  Executive  Order 
12988. 

Government-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects. 

Energy  EfiTects — Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  While  this 
rule  is  a  significant  regulator}'  action 
under  Executive  Order  12866,  it  is  not 
expected  to  adversely  affect  energy 
supplies,  distribution,  or  use.  Thus,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications  and 
does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  this  rule  will  allow 
hunters  to  exercise  otherwise 
unavailable  privileges,  and,  therefore, 
reduces  restrictions  on  the  use  of  private 
and  public  property. 


Federalism  Effects 

_  Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act  (MBTA)'. 
Annually,  we  prescribe  frameworks 
from  which  the  States  make  selections 
and  employ  guidelines  to  establish 
special  regulations  on  Federal  Indian 
reservations  and  ceded  lands.  We 
develop  the  frameworks  in  a  cooperative 
process  with  the  States  and  the  Fly'way 
Councils.  This  process  allows  States  to 
participate  in  the  development  of 
frameworks  from  which  they  will 
ultimately  make  season  selections, 
thereby  having  an  influence  on  their 
own  regulations.  This  pjocess  preserves 
the  ability  of  the  States  and  Tribes  to 
determine  which  seasons  meet  their 
individual  needs.  Further,  any  State  or 
Tribe  may  be  more  restrictive  than  the 
Federal  frameworks  at  any  time.  These 
rules  do  not  have  a  substantial  direct 
effect  on  fiscal  capacity,  change  the 
roles  or  responsibilities  of  Federal  or 
State  governments,  or  intrude  on  State 
policy  or  administration.  Therefore,  in 
accordance  with  Executive  Order  J 31 32, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  we  intend  that  the  public  be 
given  the  greatest  possible  opportunity 
to  comment.  Thus,  when  the 
preliminary  proposed  rulemaking  was 
published,  we  established  what  we 
believed  were  the  longest  periods 
possible  for  public  conunent.  In  doing 
this,  we  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is.  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking. 
States  would  have  insufficient  time  to 
select  season  dates  and  limits;  to 
communicate  those  selections  to  us;  and 
to  establish  and  publicize  the  necessary 
regulations  and  procedures  to 
implement  their  decisions.  We, 
therefore,  find  that  "good  cause"  exists, 
within  the  terms  of  5  U.S.C.  553(d)(3)  of 
the  Administrative  Procedure  Act,  and  . 
these  regulations  will  take  effect 
immediately  upon  publication. 

Accordingly,  with  each  conservation 
agency  having  had  an  opportimitj'  to 
participate  in  selecting  the  hunting 
seasons  desired  for  its  State  or  Territory 
on  those  species  of  migratory  birds  for 
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which  open  seasons  are  now  prescribed, 
and  consideration  having  been  given  to 
all  other  relevant  matters  .presented, 
certain  sections  of  title  50,  chapter  I, 
subchapter  B,  part  20,  subpart  K,  are 
hereby  amended  as  set  forth  below. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 


Dated:  September  23,  2003. 

Craig  Mansoi , 

Assistant  Sea  etary  for  Fish  and  Wildlife  and 
Parks. 

PART  20— [AMENDED] 

■  For  the  rea  sons  set  out  in  the  preamble, 
title  50,  cha  )ter  I,  subchapter  B,  part  20, 
subpart  K  of  the  Code  of  Federal 
Regulations  |s  amended  as  follows: 


■  1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j.  Pub.  L.  106-108. 

BILUNG  CODE  4310-55-P 
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Note  -  The  following  annual  regulations  provided  for  by  §§20.104,  20.105.  20.106,  20.107,  and  20.109  of 
50  CFR  part  20  will  not  appear  in  the  Code  of  Federal  Regulations  because  of  their  seasonal  riature. 

CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS  AND  DELINEATIONS  OF  GEOGRAPHICAL 
AREAS.  SPECIAL  RESTRICTIONS  MAY  APPLY  ON  FEDERAL  AND  STATE  PUBLIC  HUNTING  AREAS  AND 
FEDERAL  INDIAN  RESERVATIONS. 

2.   Section  20.101  paragraph  (a)  is  revised  to  read  as  follows: 


(a)   Puerto  Rico 


Limits 


Ducks 


Common  Moorhens 


Common  Snipe 


Season  Dates 


Doves  and  Pigeons 

Zenaida,  white-vyinged, 

and  mourning  doves 
Scaly-naped  pigeons 


Sept.  6-Nov.  3 
Sept.  6-Nov.  3 

Nov.  15-Dec.  22  & 
Jan.  10-Jan.  26 

Nov.  15-Dec.  22  & 
Jan.  10-Jan.  26 

Nov.  15-Dec.  22  & 
Jan.  10-Jan.  26 


Bag 


Possession 


15 

15 

5 

5 

6 

12 

6 

12 

6 

12 

6 

12 

8 

16 

8 

16 

Restrictions:  In  Puerto  Rico,  the  season  is  closed  on  the  ruddy  duck,  white-cheeked  pintail,  West  Indian 
whistling  duck,  fulvous  whistling  duck,  masked  duck,  purple  gallinule,  American  coot,  and  Caribbean  coot, 
white-crowned  pigeon  and  plain  pigeon.   Hunting  is  closed  in  the  area  known  as  Cano  Tiburones. 

Closed  Areas:   Closed  areas  are  described  in  the  July  17,  2003,  Federal  Register  (68  FR  42546). 


3.   Section  20.104  is  amended  by  adding  the  entries  for  the  following  States  in  alphabetical  order  to  read  as 
follows: 

§20.104  Seasons,  limits,  and  shooting  hours  for  rails,  woodcock,  and  common  snipe. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting, 
respective  open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession  limits  for 
the  species  designated  in  this  section  are  prescribed  as  follows: 

Shooting  and  hawking  hours  are  one-half  hour  before  sunrise  until  sunset,  except  as  otherwise  restricted  by 
State  regulations. 


w  . 


Ir 
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Area  descriptions  were  published  in  the  Augusi 

NOTE:    The  following  seasons  are  in  addition 
Federal  Register  (68  FR  51832). 


27,  2003,  (68  FR  51 658)  and  the  Septennber  Federal  Registers, 
to  the  seasons  published  previously  in  the  August  28/  '2003, 


Sora  &  Virginia 
Rails 


Clapper  &  King 
Rails 


Woodcock 


Common  Snipe 


Daily  bag  limit  25(1) 

Possession  limit  25  (1) 


15(2) 
30  (2) 


3 
6 


8 

16 


ATLANTIC  FLYWAY 


Maine 


Sept.  1-Nov.  8 


Clo  ied 


Massachusetts  (4)  Sept.  1-Nov.  8 


Clo  >ed 


Vermont 


Closed 


Clo  jed 


MISSISSIPPI  FLYWAY 


Oct.  1-Oct.  25  & 
Oct.  27-Oct.  31 


Oct.  16-Oct.  25  & 
Oct.  27-Nov.  15 


Oct.  4-Nov.  2 


♦         ♦ 


Louisiana 


Sept.  13-Sept.  28  & 
Nov.  8-Dec.  31 


Sedt 
No> 


Tennessee 


Reelfoot  Zone 

Nov.  27-Jan.  20 

Clo 

>ed 

Oct.  25-Dec.  8 

State  Zone 

Nov.  27-Jan.  20 

Clo 

sed 

Oct.  25-Dec.  8 

Wisconsin 

i  ■ 

North  Zone  Sept.  27-Nov.  25  Closed 

South  Zone  Oct.  4-Oct.  1 2  &  Clofeed 

Oct.  1 8-Dec.  7 


:.  13-Sept.  28  & 
8-Dec.  31 


Dec.  18- Jan.  31 


Sept.  20-Nov.  3 
Sept.  20-Nov.  3 


Sept.  1-Dec.  16 


Sept.  1-Dec.  15 


Oct.  11 -Dec.  20 


Nov.  14-Feb.  28 


Nov.  15-Feb.  28 


Nov.  1  5-Feb.  28 


Sept.  27-Nov.  25 

Oct.  4-Oct.  1 2  & 
Oct.  1 8-Dec.  7 
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Sore  &  Virginia        Clapper  &  King 
Rails  Rails 


CENTRAL  FLYWAY 


Woodcock 


Comnnon  Snipe 


New  Mexico  (16)   Sept.  20-Nov.  28  Closed 


Closed 


Oct.  11 -Jan.  25 


PACIFIC  FLYWAY 


Arizona  (17) 

North 

Zone 

Closed 

Closed 

Closed 

Oct.  17-Jan.  25 

South 

Zone 

Closed 

Closed 

Closed 

Oct.  17-Jan.  25 

Californ 

a 

Closed 

Closed 

Closed 

Oct.  18-Feb.  1 

Idaho 

Closed 
Closed 

Closed 
Closed 

Closed 
Closed 

V 

Zone  1  &  2 
Zones  3 

Oct.  4-Jan.  16 
Oct.  11 -Jan.  23 

" 

•        »         • 

»         •            . 

\ 

Nevada 
Clark  County 

Closed 

Closed 

Closed 

Oct.  11 -Oct.  15 

Rest  of  State         Closed  '  Closed 


New  Mexico(16)   Sept.  20-Nov.  28  Closed 


Closed 


Closed 


Oct.  17-Jan.  25 

Oct.  11 -Oct.  15  & 
Oct.  17-Jan.  25 

Oct.  11 -Jan.  25 


Oregon 
Zone  1 


Zone  2 


Closed 


Closed 


Closed 


Closed 


Closed 


Closed 


Oct.  11 -Nov.  28  & 
Dec.  27-Feb.  22 

Oct.  11 -Nov.  28  & 
Dec.  27-Feb.  22 


Utah 


Closed 


Closed 


Closed 


Oct.  4- Jan.  17 


•         •         •         *         • 
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Sora  &  Virginia 
Rails 


Clapper 


&  King 


Woodcock 


Common  Snipe 


Rals 


Washington 
East  Zone 


West  Zone 


Closed 


Closed 


Clo!  ed 


Clo  ed 


Closed 


Closed 


Oct.  11 -Oct.  15  & 
Oct.  18-Jan.  25 

Oct.  11 -Oct.  15  & 
Oct.  18-Jan.  25 


■  •         •         •         • 


(1)  The  bag  and  possession  limits  for  sora  anc 


Virginia  rails  apply  singly  or  in  the  aggregate  of  these  species. 


(2)  All  bag  and  possession  limits  for  clapper 
and,  unless  otherwise  specified,  the  limits  are 
In  Connecticut.  Delaware.  Maryland,  and  New 
in  possession. 


(4)    In  Massachusetts,  the  sora  daily  limits  are 
and  10  in  possession. 


at  d 


king  rails  apply  singly  or  in  the  aggregate  of  the  two  species 
in  addition  to  the  limits  on  sora  and  Virginia  rails  in  all  States. 
Jersey,  the  limits  for  clapper  and  king  rails  are  10  daily  and  20 


5  daily  and  5  in  possession;  the  Virginia  rail  limits  are  10  daily 


(16)  In  New  Mexico,  the  rail  daily  bag  and  posiession 

(17)  In  Arizona.  Ashurst  Lake  in  Unit  5B  is  clobed 


limits  are  10  and  20,  respectively, 
to  common  snipe  hunting. 


4.   In  Section  20.105,  paragraphs  (a),  (b),  and 
in  alphabetical  order  and  paragraph  (e)  is  revi 


(f)  are  amended  by  adding  the  entries  for  the  following  States 
to  read  as  follows; 


scd 


§20.105   Seasons,  limits,  and  shooting  hours   or  waterfowl,  coots,  and  qa'Hinules. 


Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting,  respective 
open  seasons  (dates  inclusive),  shooting  and  haiA/king  hours,  and  daily  bag  and  possession  limits  for  the  species 
designated  in  this  section  are  prescribed  as  follows: 

Shooting  and  hawking  hours  are  one-half  hour  before  sunrise  until  sunset,  except  as  otherwise  restricted  by 
State  regulations.  Area  descriptions  were  published  in  the  August  27  (68  FR  51 658)  and  the  September  Federal 
Registers. 


(a)   Common  Moorhens  and  Purple  Gallinules 
(Atlantic,  Mississippi,  and  Central  Fly  ways) 


NOTE:    The  following  seasons  are  in  addition 
Federal  Register  (68  FR  51832).  The  zones  nanfced 
seasons. 


to  the  seasons  published  previously  in  the  August  28,  2003, 
in  this  paragraph  are  the  same  as  those  used  for  setting  duck 
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Season  Dates 


Limits 
Bag  Possession 


ATLANTIC  FLYWAY 


Georgia 


Nov.  22-Nov.  30  & 
Dec.  6-Jan.  20 


15 


30 


Virginia 


West  Virginia 
Zone  1 

Zone  2 


Oct.  8-Oct.  1 1  & 
Nov.  15-Dec.  6  & 
Dec.  13-Jan.  20 


Oct.  1-Oct.  11  & 
Dec.  4-Jan.  20  ' 
Oct.  1-Oct.  11  & 
Nov.  1 7-Jan.  3 


15 

30 

15 

30 

15 

30 

15 

30 

15 

30 

15 

30 

15 

.  30 

MISSISSIPPI  FLYWAY 


Louisiana 


Michigan 
North  Zone 
Middle  Zone 

South  Zone 


Minnesota  (2) 


Sept.  13-Sept.  28  & 
Nov.  8-Dec.  31 


Sept.  27-Nov.  25 
Oct.  4-Nov.  30  & 
Jan.  3-Jan.  4 
Oct.  11 -Dec.  7  & 
Jan.  3-Jan.  4 

Sept.  27-Nov.  25 


15 

30 

15 

30 

15 

30 

15 

30 

15 

30 

15 

30 

15 

30 

M5 


30 


Tennessee 
Reelfoot  Zone 

State  Zone 

Wisconsin 
North  Zone 

South  Zone 


Nov.  27-Jan.  lg 


Nov.  27-Jan.  18 


Sept.  27-Nov.  25 

Oct.  4-Oct.  1 2  & 
Oct.  1 8-Dec.  7 


15 

30 

15 

30 

10 

20 

10 

.20 
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Season  Datss 


PACIFIC  FLYWAY 
All  States 


Limits 
Bag Possession  ' 


Seasons  ar(!  in  aggregate  with  coots  and  listed  in  paragraph  (e). 


(2)  In  Minnesota,  the  daily  bag  limit  is  1 5  and  t  ^e  possession  limit  is  30  coots  and  moorhens  in  the  aggregate. 

(b)   Sea  Ducks  (scoter,  eider,  and  oldsquaw  du:ks  in  Atlantic  Flyway) 

NOTE:    The  following  seasons  are  in  addition  to  the  seasons  published  previously  in  the  August  28,  2003, 
Federal  Register  (68  FR  51832). 


Within  the  special  sea  duck  areas,  the 
scoters.  Possession  limits  are  twice  the  daily 
limits  only  during  the  regular  duck  season  in 


ca 


th(5 


ily  bag  limit  is  7  sea  ducks  of  which  no  more  than  4  may  be 
>ag  limit.    These  limits  may  be  in  addition  to  regular  duck  bag 
special  sea  duck  huntir;]  areas. 


Season  Datds 


Georgia 


Nov 


Maine  (1) 
Maryland 
Massachusetts  (2) 

North  Carolina 

South  Carolina 
Virginia 


Nov.  22 
Dec.  6-Jan 


Oct.  1-Jan. 
Oct.  4- Jan. 

Oct.  6-Jan. 

• 

Oct.  1-Jan. 

Oct.  6-Jan. 
Oct.  8-Jan. 


Lirhits 
Bag Possession 


30  & 
25 


31 
24 
20 


15 

15 


30 
30 


7, 

14 

5 

10 

* 

7 

14 

24 


20 


24 


7 
7 


14 

14 
14 


Note:    Notwithstanding  the  provisions  of  this  part  20,  the  shooting  of  crippled  waterfowl  from  a  motorboat 
under  power  will  be  permitted  in  Maine,  Massach  usetts.  New  Hampshire.  Rhode  Island.  Connecticut.  New  York. 


Delaware,  Virginia,  and  Maryland  in  those  areas  described,  delineated,  and  designated  in  their  respective  hunting 
regulations  as  special  sea  duck  hunting  areas. 


(1)  In  Maine,  the  daily  bag  limit  for  eiders  is  5, 


)ossession  10. 
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(2)  In  Massachusetts,  the  daily  bag  limit  may  include  no  more  than  4  eiders  (only  1  of  which  may  be  a  hen)  and 
4  long-tailed  ducks. 

(e)   Waterfowl.  Coots,  and  Pacific-Flvwav  Seasons  for  Common  Moorhens  and  Purple  Gallinules 
Definitions 

The  Atlantic  Flyway:  Includes  Connecticut,  Delaware,  Florida,  Georgia,  Maine,  Maryland,  Massachusetts,  fsfew 
Hampshire,  New  Jersey,  New  York,  North  Carolina,  Pennsylvania,  Rhode  Island,  South  Carolina,  Vermont, 

Virginia,  and   West  Virginia. 

#  -  -  ■ 

The  iVIississippi  Flyway:  Includes  Alabama,  Arkansas,  Illinois,  Indiana,  Iowa,  Kentucky,, Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio,  Tennessee,  and  Wisconsin. 

The  Central  Flyway:  Includes  Colorado  (east  of  the  Continental  Divide),  Kansas,  Montana  (Blaine,  Carbon, 
Fergus,  Judith  Basin,  Stillwater,  Sweetgrass,  Wheatland,  and  all  counties  east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except  that  the  Jicarilla  Apache  Indian  Reservation  is  in  the  Pacific  Flyway),  North 
Dakota,  Oklahoma,  South  Dakota,  Texas,  and  Wyoming  (east  of  the  Continental  Divide). 

The  Pacific  Flyway:  Includes  the  States  of  Arizona,  California,  Colorado  (west  of  the  Continental  Divide),  Idaho, 
Montana  (including  and  to  the  west  of  Hill,  Chouteau,  Cascade,  Meagher,  and  Park  Counties),  Nevada,  New 
Mexico  (the  Jicarilla  Apache  Indian  Reservation  and  west  of  the  Continental  Divide),  Oregon,  Utah,  Washington, 
and  Wyoming  (west  of  the  Continental  Divide  including  the  Great  Divide  Basin). 

Light  Geese:  Includes  lesser  snow  (including  blue)  geese,  greater  snow  geese,  and  Ross"  geese. 

Dark  Geese:  Includes  Canada  geese,  white-fronted  geese,  emperor  geese,  brant  (except  in  California,  Oregon, 
Washington,  and  the  entire  Atlantic  Fly\^ay)  and  all  other  geese  except  light  geese. 

ATLANTIC  FLYWAY  '         " 

FIvwav-wide  Restrictions  ^  .  -  , 

Duck  Limits:  The  daily  bag  limit  of  6  ducks  may  include  no  more  than  4  mallards  (2  hen  mallards),  3  scaup,  1 
black  duck,  1  pintail,  1  canvasback,  1  mottled  duck,  2  wood  ducks,  2  redheads,  and  1  fulvous  tree  duck.  The 
possession  limit  is  twice  the  daily  bag  limit. 

Harlequin  Ducks:   All  areas  of  the  Flyway  are  closed  to  harlequin  duck  hunting. 

Merganser  Limits:    The  merganser  limits  include  no  more  than  1  hooded  merganser  daily  and  2  in  possession. 


Season  Dates 


Limits 
Bag  Possession 


Connecticut 
Ducks: 

North  Zone: 

Canvasbacks 

Pintails 

Other  ducks 


Dec.  8- Jan.  10 
Oct.  8-Oct.  18  & 
Nov.  14-Dec.  6 
Oct.  8-Oct.  18  & 
Nov.  14-Jan.  10 


12 
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Connecticut  (cont.) 
South  Zone: 
Canvasbacks 
-  Pintails 

Other  ducks 

Mergansers 
Coots 

Canada  Geese: 
NAP  Zone: 

L-Unit 

H-Unit 

North  Zone 

South  Zone 

(special  season) 
AP  Unit 

Light  Geese: 

North  Zone 

South  Zone 
Brant: 

North  Zone 

South  Zone 

Delaware 
Ducks  : 

Canvasbacks       ^ 

Pintails 


Other  ducks  (1) 


Mergansers 
Coots 
Canada  Geese 

Mght  Geese: 

Bombay  Hook  NWR  Zone  (2) 

Rest  of  State  (3) 


Brant 


Season  Dates 


Dec.  22-Jan.  24 
Oct.  8-Oct.  15  & 
Nov.  25-Dec.  20 
Oct.  8-Oct.  15  & 
Nov.  25-Jan.  24 
Same  as  for  ducks 
Same  as  for  ducks 


Oct.  1-Oct.  31  & 
Nov.  26-Jan.  14 

Oct.  1 -Oct.  18  & 
Nov.  25-Jan.  14 
Oct.  1-Oct.  18  & 
Nov.  25-Jan.  14 
Jan.  15-Feb.  14 
Nov!  1-Nov.  8  & 
Nov.  21 -Jan.  3 

Oct.  10-Feb.  7 
Oct.  10-Feb.  7 

Nov.  3-Jan.  10 
Nov.  17-Jan.  24 


Dec.  12-Jan.  15 
Oct.  1-Oct.  4  & 
Oct.  31 -Nov.  11  & 
Nov.  24-Dec.  1 1 
Oct.  1-Oct.  4  & 
Oct.  31 -Nov.  11  & 
Nov.  24-Jan.  15 
Same  as  for  Other  ducks 
Same  as  for  Other  ducks 
Nov.  24-Dec.  6  & 
Dec.  9- Jan.  15 

Oct.  3-Jan.  16  & 
Feb.  2-Mar.  5 
Oct.  1-Nov.  12  & 
Nov.  24-Jan.  16 
Jan.  31 -Mar.  10 
Nov.  17-Jan.  24 


Limits 


Bag 


Possession 


5 
15 


3 
3 

2 
2 

2 
2 
5 
2 
2 

15 
15 

3 
3 


6 


5 

15 

1 

1 

15 
15 
15 
15 
15 
3 


10 
30 


6 
6 

4 
4 
4 
4 
10 
4 
4 


6 
6 


12 


10 

30 

2 

2 


I 
I 
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Season  Dates 


Limits 
Bag Possession 


Florida 
Ducks: 

Canvasbacks 

Pintails 

.    Other  ducl<:s 

Mergansers 
Coots 

Canada  Geese  (4) 
Light  Geese  (5) 

Georgia 
Ducks: 

Canvasbacks 

Pintails 

Other  ducks 

Mergansers 

Coots 

Canada  Geese  (special  season) 

Light  Geese  ^ 

Brant 


Nov.  22-Nov.  30  & 
Dec.  6-Dec.  26 
Nov.  22-Nov.  30  & 
Dec.  6-Dec.  26 
Nov.  22-Nov.  30  & 
Dec.  6- Jan.  25 
Same  as  for  Other  ducks 
Same  as  for  Other  ducks 
Nov.  22-Jan.  30 
Nov.  22-Nov.  30  & 
Dec.  6-Jan.  25 


Dec.  27-Jan.  25 

Dec.  27-Jan.  25 

Nov.  22-Nov.  30  & 

Dec.  6- Jan.  25 

Nov.  22-Nov.  30  & 

Dec.  6- Jan.  25 

Nov.  22-Nov.  30  & 

Dec.  6-Jan.  25 

Nov.  22-Nov.  30  & 

Dec.  6-Jan.  31 

Same  as  for  Canada  geese 

Closed 


6 


5 

15 
5 

15 
15 


5 
5 

15 

15 

3 

3 

2 


12 


10 
30 
10 


12 


10 

10 

30 

30 

6 

6 

4 


Maine 
Ducks  (6): 

North  Zone: 
Canvasbacks 
Pintails 
Other  ducks 
South  Zone: 
Canvasbacks 

Pintails 

Other  ducks 

Mergansers 

Coots 

Canada  Geese: 
North  Zone 
South  Zone 

Light  Geese 
Brant 


8 


Oct.  1-Nov.  4 
Oct.  1-Nov.  4 
Oct.  1-Dec.  9 

Oc*.  1-Oct.  18  & 
Nov.  3-Nov.  18 
Oct.  1  -Oct.  1 8  & 
Nov.  3-Nov.  18 
Oct.  1-Oct.  18  & 
Nov.  3-Dec.  23 


Same  as  for  Other  ducks 
Same  as  for  Other  ducks 

5 
5 

10 
10 

* 

Oct.  1-Dec.  9 
Oct.  1-Oct.  31  & 
Nov.  15-DeG.  23 
Oct.  1-Jan.  31 
Oct.  1-Dec.  9 

2 
2 
2 

15 
3 

4 
4 

6 
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Season  Dates 


Limits 
Bag Possession 


Maryland 
Ducks  (7): 

Canvasbacks 

Pintails 

Other  ducks 


Mergansers 
Coots 

Canada  Geese: 
RP  Zone 

AP  Zone 

Light  Geese  (8) 

Brant 


Massachusetts 
Ducks  (9^: 

Western  Zone: 

Canvasbacks 

Pintails 

Other  ducks 

Central  Zone: 
Canvasbacks 
Pintails 
Other  ducks 

Coastal  Zone: 
Canvasbacks 

Pintails 

Other  ducks 

Mergansers 
Coots 

Canada  Geese: 
NAP  Zone 

Central  Zone: 

(special  season) 
Coastal  Zone: 

(special  season) 
AP  Zone 


Dec.  22-Jan.  24 
Oct.  25-Nov.  1  & 
Dec.  30- Jan.  24 
Oct.  25-Nov.  1  & 
Nov.  8-Nov.  28  & 
Dec.  16-Jan.  24 


6 


10 


Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 

Nov.  15-Nov.  28  & 

5 

10 

Dec.  10-Feb.  14 

5 

10 

Nov.  15-Nov.  28  & 

1 

2 

Dec.  18-Jan.  24 

1 

2 

Oct.  18-Nov.  28  & 

15 

— ^ 

Dec.  6-Jan.  31  & 

15 

.. 

Feb.  2-Mar.  10 

15 

— 

Nov.  8-Nov.  28  & 

3 

6 

Dec.  3-Jan.  20 

3 

6 

12 


Oct.  14-Nov.  17 

Oct.  14-Nov.  17 

Oct.  14-Dec.  22 

Oct.  15-Nov.  18 

Oct.  15-Nov.  18 

■^ 

Oct.  15-Nov.  29  & 

Dec.  19-Jan.  10 

Oct.  15-Oct.  25  & 

Nov.  21 -Dec.  13 

Oct.  15-Oct.  25  & 

Nov.  21 -Dec.  13 

Oct.  15-Oct.  25  & 

P 

Nov.  21 -Jan.  17 

Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 

Oct.  15-Nov.  29  & 

2 

4 

Dec.  19-Jan.  10 

2 

4 

Jan.  19-Feb.  14 

2 

4 

Oct.  15-Oct.  25  & 

2 

4 

Nov.  21-Jan.  17 

2 

4 

Jan.  19-Feb.  14 

5 

10 

Oct.  25-Dec.  16 

1 

2 
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Massachusetts  (cont.) 
Light  Geese: 

Western  Zone 

Central  Zone 

Coastal  Zone 

Brant: 

Western  &  Central  Zone 
Coastal  Zone 


Season  Dates 


Same  as  for  ducks 
Same  as  for  ducks  & 
Jan.  19-Feb.  14 
Same  as  for  ducks  & 
Jan.  19-Feb.  14 

Closed 

Nov.  10-Jan.  17 


Limits 


Bag 


15 
15 
15 
15 
15 


Possession 


30 
30 
30 
30 
30 


New  Hampshire 

Ducks  : 

inland  Zone: 
Canvasbacks 
Pintails 
Other  ducks 

Coastal  Zone: 
Canvasbacks 
Pintails 

Other  ducks 

Mergansers 
Coots 

Canada  Geese: 
Inland  Zone 

—         Coastal  Zone 

Light  Geese: 
Inland  Zone 
Coastal  Zone 

Brant: 

Inland  Zone 

Coastal  Zone 


12 


Nov.  26-Dec.  21 

Oct.  7-Nov.  5 

Oct.  7-Nov.  9  & 

Nov.  26-Dec.  21 

- 

Nov.  26-Dec.  25 

' 

Oct.  8-Oct.  19  & 

Nov.  26-Dec.  13  &  /- 

Oct.  8-Oct.  19  & 

• 

Nov.  26-Jan.  12 

Same  as  ducks 

5 

10 

Same  as  ducks 

15 

30 

Oct.  7-Nov.  9  & 

2. 

4 

Nov.  26-Dec.  21 

2 

4 

Oct.  8-Oct.  19  & 

2 

4 

Nov.  26-Jan.  12 

2 

4 

Oct.  7-Dec.  21 

15 

•• 

Oct.  8- Jan.  1 2 

15 

- 

Oct.  7-Nov.  9  & 

3 

6 

Nov.  26-Dec.  21 

3 

6 

Oct.  8-Oct.  19  & 

3 

6 

Nov.  26-Jan.  12 

3 

6 

New  Jersey 
Ducks  (10): 
North  Zone: 

Canvasbacks 

Pintails 

Other  ducks 

South  Zone: 
Canvasbacks 


Nov.  28-Jan.  1 
Nov.  1 5-Nov.  29  & 
Dec.  13-Jan.  1 
Oct.  11 -Nov.  1  & 
Nov.  15-Jan.  1 

Nov.  22-Nov.  29  & 
Dec.  16-Jan.  10 


6 


12 
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Limits 


Season  Dates 


Bag 


Possession 


New  Jersey  (cont.) 
Pintails 

Other  ducks 

Coastal  Zone: 
Canvasbacks 
Pintails 

Other  ducks 

Mergansers 
Coots 

Canada  Geese: 
North  Zone 

South  Zone 

Coastal  Zone 

(special  season) 
Light  Geese: 
North  Zone 
South  Zone 

Coastal  Zone 
Brant: 

North  Zone 
South  Zone 
Coastal  Zone 

New  York 
Ducks: 

Long  Island  Zone: 

Canvasbacks 

Pintails 

'  Other  ducks 

Lake  Champlain  Zone: 
Canvasbacks 
Pintails 

Other  ducks 

Northeastern  Zone: 
Canvasbacks 

Pintails 
.    Other  ducks 


Oct.  18-Oct.  25  & 
Nov.  4-Nov.  29 
Oct.  18-Nov.  29  & 
Dec.  18-Jan.  10 

Dec.  22-Jan.  24 
Nov.  1-Nov.  11  & 
Dec.  11 -Jan.  3 
Nov.  1-Nov.  11  & 
Nov.  27-Jan.  24 
Same  as  ducks 
Same  as  for  Other  ducks 

Nov.  15-Nov.  29  & 
JDec.  19-Jan.  24 
'Nov.  22-Dec.  3  & 

Dec.  16-Jan.  24 

Nov.  27-Dec.  6  & 

Ciec.  15-Jan.  24 
an.  26-Feb.  14 

Oct.  11 -Feb.  12 
Oct.  18-Oct.  25  & 
Nov.  15-Mar.  10 
Oct.  2-Feb.  3 

Same  as  for  Other  ducks 
Same  as  for  Other  ducks 
Same  as  for  Other  ducks 


Dec.  7-Jan.  5 
ov.  21 -Nov.  30  & 
ec.  7-Dec.  26 
ov.  21 -Nov.  30  & 

Dec.  7-Jan.  25 

^Jov.  1-Nov.  30 
Oct.  11 -Oct.  13  & 
Oct.  25-Nov.  20 
Oct.  11 -Oct.  13  & 
Oct.  25-Dec.  20 

»Jov.  3-Nov.  15  & 
Mov.  27-Dec.  13 
Oct.  4-Nov.  2 
Oct.  4-Nov.  1 5  & 
Mov.  27-Dec.  13 


5 

10 

15 

30 

2 

4 

2 

4 

2 

4 

2 

4 

2 

4 

2 

4 

5 

10 

15 



15 

- 

t5 

. 

15 

- 

3 

6 

3 

6 

3 

6 

6 


12 
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Limits 

Season  Dates 

Baq 

Possession 

New  York  (cont.) 

Southeastern  Zone: 

Canvasbacks 

Nov.  29-Dec.  28 

' 

"> 

Pintails 

Oct.  n-Oct.  19  &      , 
Nov.  8-Nov.  28 

•■ 

Other  ducks 

Oct.  11 -Oct.  19  & 

Nov.  8-Dec.  28 

Western  Zone: 

Canvasbacks 

Nov.  17-Dec.  2  &    . 
Dec.  2 7- Jan.  9 

• 

Pintails 

Oct.  18-Nov.  16 

t 

Other  ducks 

Oct.  1 8-Dec.  2  & 
Dec.  27-Jan.  9 

• 

Mergansers 

Same  as  for  Other  ducks 

5 

10 

Coots 

Same  as  for  Other  ducks 

15 

30 

Canada  Geese: 

« 

Western  Long  Island  (NAP)  - 

Nov.  21 -Jan.  29 

3 

6 

Eastern  Long  Island  (NAP) 

Nov.  21 -Nov.  30  & 

2 

4 

Dec.  7-Jan.  25 

2 

4 

^ 

Lake  Champlain  (AP)  Zone 

Oct.  25-Dec.  8 

2 

4 

Saint  Lawrence  (RP)  Zone 

Oct.  2 5- Jan.  2 

5 

10 

Northeast  (AP)  Zone 

Oct.  25-Nov.  16  & 

2 

4 

* 

Nov.  22-Dec.  13 

2, 

4 

East  Central  (AP)  Zone 

Nov.  1-Nov.  16  & 

2 

4 

^ 

Nov.  30-Dec.  28 

2 

4 

West  Central  (AP)  Zone 

Oct.  25-Nov.  16  & 

2 

4 

Dec.  27-Jan.  17 

2 

4 

Southwest  (SJBP)  Zone 

Oct.  25-Jan.  2 

2 

4 

South  Central  (RP) 

Oct.  25-Jan.  2 

5 

10 

(special  season) 

Feb.  7-Feb.  12 

5 

10 

Light  Geese: 

■/' 

- 

Long  Island  Zone 

Oct.  4-Oct.  22  & 

15 

? 

Nov.  21 -Nov.  30  & 

15 

~ 

Dec.  24-Mar.  10 

15 

•   — 

Lake  Champlain  Zone 

Oct.  11 -Dec.  31  & 

15 

■    " 

Northeastern  Zone 

Oct.  4-Jan.  3  & 

15 

— 

Feb.  25-Mar.  10 

15' 

_ 

Southeastern  Zone 

Oct.  11 -Jan.  10  & 

15 



Feb.  25-Mar.  10 

15 



Western  Zone 

Oct.  18-Jan.  17  & 

15 

— 

Feb.  25-Mar.  10 

15 

_ 

• 

Brant: 

'. 

• 

Long  Island  Zone 

Nov.  21 -Nov.  30  & 

3 

.6 

1. 

Dec.  7-Jan.  25 

3 

6 

Lake  Champlain  Zone 

Oct.  11 -Dec.  9 

3 

6 

Northeastern  Zone 

Oct.  4-Dec.  2 

3 

6 

Southeastern  Zone 

Oct.  11 -Dec.  9 

.     3- 

6 

Western  Zone 

Oct.  11 -Dec.  9 

3 

6 
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North  Carolina 
Ducks  (11): 

Canvasbacks- 

Pintails 

Other  ducks 


Mergansers 
Coots 
Canada  Geese: 

Resident  Population  Hunt  Zone 

Southern  James  Bay  Hunt  Zone 

Northeast  Hunt  Zone 
Light  Geese 

Brant 

Pennsylvania 
Ducks: 

North  Zone: 

Canvasbacks 

Pintails 

Other  ducks 

South  Zone: 
Canvasbacks 
Pintails 

Other  ducks 

Northwest  Zone: 
Canvasbacks 
Pintails 

Other  ducks 

L^ke  Erie  Zone: 
Canvasbacks 
Pintails 
Other  ducks 

Mergansers 
Coots 
Canada  Geese: 

Eastern  (AP)  Zone 

(late  season  area) 


Season  Dates 


Limits 
Bag Possession 


6 


Dec.  22-Jan.  24 
Dec.  22-Jan.  24 
Oct.  1-Oct.  4  & 
Nov.  8-Nov.  29  & 
Dec.  13-Jan.  24 
Same  as  for  Other  ducks 
Same  as  for  Other  ducks 


Nov.  8-Nov. 

29  & 

Dec.  13-Jan. 

24 

Oct.  13-Oct. 

25  & 

Nov.  15-Dec 

31 

Closed 

Oct.  21-Oct. 

31  & 

Nov.  15-Mar 

6 

Nov.  24-Jan. 

31 

5 

15 

5 
5 

2 

2 

15 

15 

3 


Nov.  15-Dec.  19 
Oct.  11 -Oct.  25  & 
Nov.  1 5-Dec.  4 
Oct.  11 -Oct.  25  & 
Nov.  15-Jan.  8 

Nov.  15-Dec.  19 
Oct.  11 -Oct.  18  & 
Nov.  15-Dec.  11 
Oct.  11 -Oct.  18  & 
Nov.  15-Jan.  15 

Nov.  21 -Dec.  25 
Oct.  11 -Oct.  25  & 
Nov.  1-Nov.  20 
Oct.  11 -Oct.  25  & 
Nov.  1-Dec.  25 

Dec.  2-Jan.  5 

Dec.  2-Jan.  5 

Oct.  27-Nov.  1  & 

Nov.  4-Jan.  5 

Same  as  for  Other  ducks 

Same  as  for  Other  ducks 

Nov.  1 5-Nov.  29  & 
Dec.  15-Jan.  20 
Nov.  1 5-Nov.  29  & 
Dec.  9- Jan.  14 


5 

15 

2 
2 

5 
5 


12 


10 
30 

10 

10 

4 

4 


6 


12 


10 
30 

4 

4 

10 

10 
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Season  Dates 


Limits 


Bag 


Possession 


Pennsylvania  (cont.) 
SJBP  Zone 

(special  season) 
Pymatuning  Zone 
Resident  (RP)  Zone 

Special  Late  Season 
(portion  of  AP  Zone) 
Light  Geese 
Brant 


Nov.  15-Dec.  31 

2 

4 

Jan.  15-Feb.  14 

5 

-      10 

Nov.  15-Dec.  25 

1 

2 

Nov.  15-Nov.  29  & 

5 

10 

Dec.  11 -Feb.  14 

5 

10 

Jan.  15-Feb.  14 

5 

10 

Nov.  7-Mar.  10 

15 

__ 

Oct.  11 -Dec.  19 

3 

6 

Rhode  Island 
Ducks: 

Canvasbacks 

Pintails 

Other  ducks 


Mergansers 
Coots 
Canada  Geese 

(special  season) 
Light  Geese 
Brant 

South  Carolina 
Ducks  (12): 

Canvasbacks 

Pintails 

Other  ducks 

Mergansers 

Coots 

Canada  Geese  (special  season) 

Light  Geese 
Brant 


12 


Dec.  27-Jan.  25 

Dec.  27-Jan.  25 

«. 

Oct.  10-Oct.  13  & 

Nov.  26-Nov.  30  & 

Dec.  6-Jan.  25 

Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 

Nov.  22-Nov.  30  & 

2 

4 

Dec.  6-Jan.  25 

2 

4 

Jan.  30-Feb.  15 

5 

10 

Oct.  11 -Jan.  25 

15 

— 

Nov.  22-Nov.  30  & 

2 

4 

Dec.  6-Jan.  25 

2 

4 

<■       ^ 

6 

12 

Dec.  27-Jan.  25 

Nov.  26-Nov.  30  & 

Dec.  1 2-Jan.  5 

Nov.  26-Nov.  30  & 

Dec.  12-Jan.  25 

' 

Same  as  lor  Other  ducks 

€ 

10 

Same  as  for  Other  ducks 

15 

30 

Nov.  26-Nov.  30  & 

5 

10 

Dec.  12-Feb.  14 

5 

10 

Same  as  for  ducks 

5 

10 

Dec.  12-Jan.  25 

3 

6 

Vermont 
Ducks: 

Lake  Champlain  Zone: 

Canvasbacks 

Pintails 

Other  ducks 

Interior  Zone: 
Canvasbacks 
Pintails 


Nov.  1-Nov.  30 
Oct.  11 -Oct.  13  & 
Oct.  25-Nov.  20 
Oct.  11 -Oct  13  & 
Oct.  25-Dec.  20 

Nov.  1-Nov.  30 
Oct.  1 1-Nov.  9 


12 
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Limits 


Season  Dates 


Bafl. 


Possession 


Vermont  (cont.) 

Other  ducks 
Connecticut  River  Zone: 
Canvasbacks 
Pintails 
Other  ducks 

Mergansers 
Goots 
Canada  Geese 

Lake  Champfain  Zone:  " 

Interior  Zone: 
•  Connecticut  River  Zone: 

Light  Geese 

Lake  Champlain  Zone: 
Interior  Zone: 


Connecticut  River  Zone: 


Brant 


Lake  Champlain  Zone: 
Interior  Zone: 
Connecticut  River  Zone: 


Virginia       "^^^ 
Ducks  (13): 

Canvasbacks 

Pintails 

Other  ducks 


Mergansers 

Coots 

Canada  Geese: 

Back  Bay  Area 
Eastern  (AP)  Zone 

Western  (SJBP)  Zone 

Western  (RP)  Zone 

(special  season) 
Light  Geese 
Brant 


West  Virginia 
Ducks  (14): 
Zone  1 : 

Canvasbacks 


Oct.  11 -Dec.  9 


Nov.  26-Dec.  21 

Oct.  7-Nov.  5 

Oct.  7-Nov.  9  & 

Nov.  26-Dec.  21 

Same  as  for  Other  clucks 

5 

Same  as  for  Other  ducks 

15 

Oct.  25-Dec.  8 

2 

Oct.  25-Dec.  8 

2 

Oct.  7-Nov.  9  & 

2 

Nov.  26-Dec.  21 

2 

Oct.  11 -Dec.  31 

15 

Oct.  11 -Dec.  31 

15 

Oct.  7-Dec.  21 

Oct.  11 -Dec.  9 
Oct.  11 -Dec.  9 
Oct.  7-Nov.  9  & 
Nov.  26-Dec.  21 


Dec.  22-Jan.  20 


15 


10 
30 

4 
4 
4 
4 


3 

6 

3 

6 

3 

6 

3 

6 

10 


Dec,  22-Jan.  24 

Dec.  22-Jan.  24 

.    - 

Oct.  8-Oct.  1 1  & 

Nov.  15-Dec.  6  & 

Dec.  13-Jan.  24 

Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 

Closed 

__ 

- 

Nov.  22-Dec.  1  & 

1 

2 

Dec.  13-Jan.  24 

1 

2 

Nov.  24-Dec.  6  & 

2 

4 

Dec.  13-Jan.  14 

2 

4 

Nov.  24-Dec.  6  & 

2 

4 

Dec.  13-Jan.  14 

2 

4 

Jan.  15-Feb.  15  ■ 

5 

10 

Nov.  7-Mar.  10 

15 

— 

Nov.  15-Dec.  6  & 

3 

6 

Dec.  13-Jan.  24 

3 

6 

12 
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Season  Dates 


West  Virginia  (cont.) 
Pintails 
Other  ducics 

Zone  2: 

Canvasbacks 
Pintails 
Other  ducks 

Mergansers 
Coots 

Canada  Geese: 
Zone  1 

Zone  2 

Light  Geese: 

Zone  1 

Zone  2 
Brant 


Limits 
Bag Possession 


Dec.  22-Jan.  20 

i                  J 

Oct.  1-Oct.  11  & 

1 

Dec.  4-Jan.  20 

\ 

Dec.  5-Jan.  3 

Dec.  5-Jan.  3 

» 

Oct.  1-Oct.  11  & 

Nov.  17-Jan.  3 

Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 

Oct.  1-Oct.  11  & 

3 

6 

Dec.  4-Jan.  31 

3 

6 

Oct.  1-Oct.  25  & 

3 

6 

Dec.  18-Jan.  31 

3 

6 

Same  as  for  Canada  geese 
Same  as  for  Canada  geese 
Same  as  for  Other  ducks 


5 
5 
3 


10 

10 

6 


(1 )  In  Delaware,  the  black  duck  season  is  open  November  24  to  January  1  5  with  a  daily  bag  limit  of  1 . 

(2)  In  Delaware,  the  February  9  to  March  5  Bombay  Hook  NWR  snow  goose  season  is  open  Mondays, 
Wednesdays,  and  Fridays  only. 

(3)  In  Delaware,  the  January  31  to  March  10  Rest  of  State  snow  goose  season  is  open  Mondays, 
Wednesdays,  Fridays,  and  Saturdays  only. 

(4)  In  Florida,  the  Canada  goose  season  is  only  open  in  the  Florida  waters  of  Lake  Seminole  in  Jackson 
County  that  are  south  of  SR2,  north  of  the  Jim  Woodruff  Dam,  and  east  of  SR271 . 

(5)  In  Florida,  the  light  goose  season  is  only  open  north  and  west  of  the  Suwannee  River. 

(6)  In  Maine,  the  season  is  closed  for  black  ducks  October  1  through  October  3;  in  addition  to  the  daily  bag 
limit,  2  additional  teal  may  be  taken.   A  possession  limit  of  12  ducks  is  permitted  provided  it  includes  4  or 
more  teal. 

(7)  In  Maryland,  the  black  duck  season  is  closed  October  25  through  November  1 .    In  addition  to  the  daily 
bag  limit,  1  additional  teal  may  be  taken. 

(8)  In  Maryland,  the  February  2  to  March  10  snow  goose  season  is  open  Mondays,  Wednesdays,  Fridays, 
and  Saturdays  only. 

(9)  In  Massachusetts,  the  daily  bag  limit  may  include  no  more  than  4  of  any  single  species  in  addition  to  the 
flyway-wide  bag  restriction?. 

(10)  In  New  Jersey,  the  daily  bag  limit  for  buffleheads  is  6. 

(11)  In  North  Carolina,  the  season  is  closed  for  black  ducks  October  1  through  October  4  and  November  8 
through  November  29.   The  daily  bag  limit  for  Black  and  Mottled  ducks  are  combined  with  no  more  than  1  of 
either  sex  allowed  in  the  bag. 

(12)  In  South  Carolina,  the  daily  bag  limit  of  6  may  not  exceed  1  female  mallard  and  1  black  duck  or  1 
mottled  duck  in  the  aggregate. 

(13)  In  Virginia,  the  season  is  closed  for  black  ducks  October  8  through  October  11. 

(14)  In  West  Virginia,  the  daily  bag  limit  may  include  no  more  than  4  long-tailed  ducks  and  the  season  is 
closed  for  eiders,  whistling  ducks,  and  mottled  ducks. 
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MISSISSIPPI  FLYWAY 

FIvwav-wide  Restrictions 

Duck  Limits:  The  daily  bag  limit  of  6  ducks  may 
be  females),  3  mottled  ducks,  1  black  duck,  1 
The  possession  limit  is  twice  the  daily  bag  limit 


IMerganser  Limits:    The  merganser  limits  includ 

In  states  that  include  mergansers  in  the  duck  ba( 

.only  1  daily  and  2  in  possession  may  be  hoodec 


include  no  more  than  4  mallards  (no  more  than  2  of  which  may 
)intail,  1  canvasback,  2  redheads,  3  scaup,  and  2  wood  ducks. 


no  more  than  1  hooded  merganser  daily  and  2  in  possession, 
limit,  the  daily  limit  is  the  same  as  the  duck  bag  limit,  of  which 
mergansers. 


' 

Limits 

Season  Dates 

Bag 

Possession 

Alabama 

• 

; 

Ducks: 

6 

12 

North  Zone: 

Canvasbacks 

Dec.  27-Jan.  25 

Pintails 

Dec.  27-Jan.  25 

Other  ducks 

Nov.  27-Jan.  25 

South  Zone: 

Canvasbacks 

Dec.  27-Jan.  25 

Pintails 

Dec.  27-Jan.  25 

Other  ducks 

Nov.  27-Jan.  25 

Mergansers 

Same  as  for  Other  ducks 

5 

10 

Coots 

Same  as  for  Other  ducks 

15 

30 

Geese: 

Dark  Geese: 

North  Zone: 

SJBP  Zone 

Dec.  13-Jan.  31 

2 

4 

Rest  of  North  Zone 

Sept.  27-Sept.  30  & 

2 

4 

Nov.  27-Jan.  31 

2 

4 

South  Zone 

Sept.  27-Sept.  30  & 

2 

4 

Nov.  27-Jan.  31 

2 

4 

Light  Geese 

Same  as  for  Dark  Geese 

5 

5 

Arkansas 

Ducks  (1): 

6 

12 

Canvasbacks 

Dec.  27-Jan.  25 

; 

> 

Pintails 

Nov.  22-Nov.  30  & 

Jan.  5-Jan.  25 

Other  ducks 

Nov.  22-Dec.  7  & 

• 

Dec.  12-Dec.  24  & 

■* 

Dec.  26-Jan.  25 

----- 

. 

Mergansers 

Same  as  for  Other  ducks 

5 

10 

Coots 

Same  as  for  Other  ducks 

15 

30 

Geese: 

Canada: 

Northwest  Zone 

Oct.  4-Oct.  1 3  & 

2 

4 

*                                                            < 

Jan.  8-Jan.  30 

2 

4 

Remainder  of  State 

Jan.  8-Jan.  30 

2 

4 

\ 

' 

" 

-^                      — ^     ''    ^ 
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Arkansas  (cent.) 
White-fronted 
Brant 
Light  Geese 

Illinois 
Ducks  (1): 

North  Zone: 
Canvasbacks 
Pintails 
Other  ducks 
Central  Zone: 
Canvasbacks 
Pintails 
Other  ducks 
South  Zone: 
Canvasbacks 
Pintails 
Other  ducks 
Mergansers 
Coots 
Geese: 

Canada  (2):- 
North  Zone: 

Northern  Illinois: 
Quota  Zone  (2) 
Rest  of  North  Zone 
Central  Zone: 
Central  Illinois: 
Quota  Zone  (2) 

Rest  of  Central  Zone 

South  Zone: 

Southern  Illinois: 
Quota  Zone  (2)(3) 

Rest  of  South  Zone 

Whtte-f rented  (4): 

North  Zone 

Central  Zone 

South  Zone 
Brant  (4) 
Light  Geese  (4): 

North  Zone 

Central  Zone 

South  Zone 


Season  Dates 


Nov.  6-Jan.  30 

Closed 

Nov.  6- Jan.  30 


Oct.  16-Nov.  14 
Oct.  16-Nov.  14 
Oct.  16-Dec.  14 

Oct.  23-Nov.  21 
Oct.  23-Nov.  21 
Oct.  23-Dec.  21 

Nov.  20-Dec.  19 
Nov.  20-Dec.  19 
Nov.  20-Jan.  18 
Same  as  for  Other  ducks 
Same  as  for  Other  ducks 


Oct. 

16-Jan.  13 

Oct. 

16-Jan.  13 

Oct. 

23-Oct.  26  & 

Nov. 

7-Jan.  31 

Oct. 

23-Oct.  26  & 

Nov. 

7-Jan.  31 

Nov.  20-Nov.  23  & 
Dec.  6-Jan.  31 
Nov.  20-Nov.  23  & 
Dec.  6-Jan.  31 

Oct.  16-Jan.  13 
Oct.  23-Jan.  31 
.Nov.  20-Jan.  31 
Same  as  for  Light  Geese 

Oct.  16-Jan.  13 
Oct.  23-Jan.  31 
Nov.  20-Jan.  31 


Limits 
Bag Possession 


2 
20 

6 


5 
15 


2 
2 


2 
2 
2 
2 


2 
2 
2 
2 

1 
1 

2 
1 

20 
20 
20 


12 


10 
30 


10 
10 


10 
10 
10 
10 


10 
10 
10 
10 

2 
2 
4 
2 


56070        Federal  Register /Vol.  68.  No.  188 /Monday,  September  29,  2003 /Rules  and  Regulations 


Indiana 
Ducks: 

North  Zone: 

Canvasbacks 

Pintails 

Other  ducks 

South  Zone: 
Canvasbacks 
Pintails 
Other  ducks 

Ohio  River  ZOne:> 
Canvasbacks 
Pintails 
Other  ducks 

Mergansers 

Coots  - 

Geese: 

Canada: 

North  Zone: 
SJBP'Area 

Rest  of  North  Zone 

Solith  Zone: 

Ohio  River  Zone: 
White-fronted  and  Brant 

Light  Geese 


Iowa 
Ducks: 

North  Zone: 

Qanvasbacks 

Pintails 

Other  ducks 

South  Zone: 
Canvasbacks 
Pintails 

Other  ducks 

Mergansers 
Coots 


Season  Dates 


Limits 
Bag Possession 


6 


Oct.  25-Nov.  23 
Oct.  25-Nov.  23 
Oct.  11 -Oct.  13  & 
Oct.  25-Dec.  20 

Nov.  22-Dec.  21 
Nov.  22-Dec.  21 
Oct.  25-Oct.  31  & 
Nov.  22-Jan.  13 

Nov.  22-Dec.  21 
Nov.  22-Dec.  21 
Oct.  25-Oct.  26  & 
Nov.  22-Jan.  18 


6 


Oct.  18-Nov.  16 
Sept.  20-Sept.  24  & 
Oct.  11 -Nov.  4 
Sept.  20-Sept.  24  & 
Oct.  11 -Dec.  4 


12 


Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 

Oct.  11 -Oct.  13  & 

2 

4 

Oct.  25-Dec.  10 

2 

4 

Oct.  11 -Oct.  13  & 

2 

4 

Oct.  25-Dec.  30 

2 

4 

Nov.  8-Nov.  1 1  & 

2 

4 

Nov.  27-Jan.  31 

2 

4 

Nov.  23-Jan.  31 

2 

4 

Oct.  11 -Oct.  13  &   ' 

1 - 

2 

Oct.  22-Jan,  31 

1 

2 

Oct.  11 -Oct.  13  & 

20 

_ 

Oct.  22-Jan.  31 

20 

-  — 

12 


Oct.  25^Nov.  23 

Sept.  20-Sept.  22  & 

Oct.  18-Nov.  13 

Sept.  20-Sept.  22  & 

Oct..  18-Dec.  13 

Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 
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Iowa  (com.) 

Geese:  ^ 

Canada: 

North  Zone 

South  Zone 

White-fronted: 

North  Zone 
0  South  Zone 

Brant: 

North  Zone 

South  Zone 
Light  Geese 

Kentucl<v 
Ducks: 

West  Zone: 
Canvasbacks 
Pintails 
Other  ducks 
East  Zone: 
Canvasbacks 
Pintails 
Other  ducks 
IVtergansers 
Coots 
Geese: 

Canada  (2): 

Western  Goose  Zone  (2): 
Fulton  County 
Rest  of  Zone 
Pennyroyal/Coalfield  Zone 
Rest  of  State 
White-fronted 
Brant 
Light  Geese 

Western  Goose  Zone: 
Fulton  County  (5): 
Rest  of  Zone: 
Rest  of  State 

Louisiana 
Ducks: 

West  Zone: 

Canvasbacks 

Pintails 

Other  ducks 

East  Zone  (including  Catahoula  Lake): 
Canvasbacks 


Season  Dates 


Sept.  27-Dec.  5 
Sept.  27-Oct.  19  & 
Nov.  8-Dec.  24 

Sept.  27-Dec.  21 
Sept.  27-Dec.  21 

Same  as  for  Canada  geese 
Same  as  for  Canada  geese 
Sept.  27- Jan.  1 1 


Dec.  27-Jan.  25 
Dec.  27-Jan.  25 
Nov.  27-Jan.  25 

Dec.  27-Jan. 25 
Dec.  27-Jan.  25 
Nov.  27-Jan.  25 
Same  as  for  Other  Ducks 
Same  as  for  Other  Ducks 


Dec.  6-Feb.  15 
Dec.  6- Jan.  31 
Dec.  13-Jan.  31 
Dec.  13-Jan.  31 
Nov.  27-Feb.  1 
Nov.  27-Feb.  1 


Nov.  27-Feb.  1 5 
Nov.  27-Feb.  1 
Nov.  27-Feb.  1 


Dec.  20-Jan.  18 
Nov.  8-Nov.  30  & 
Dec.  13-Dec.  19 
Nov.  8-Nov.  30  & 
Dec.  13-Jan.  18 

Dec.  27-Jan.  25 


Limits 
Bag Possession 


2 
2 
2 

2 
2 

2 
2 

20 


5 
15 


2 
2 
2 
2 
2 
2 


20 
20 
20 


6 


4 
4 
4 

4 
4 

4 
4 


12 


10 
30 


4 
4 
4 

4 
4 
4 


12 
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Limits 


Season  Dates 


Bag 


Possession 


Louisiana  (cont.) 
Pintails 

Other  duclcs 

Mergansers 

■Coots 

Geese: 

Canada  (6) 

White-fronted  and  Brant: 

.  Light  Geese: 


Michigan 
Ducks  (7): 

North  Zone: 
Canvasbacks 
Pintails  ^v 

Other  ducks 
Middle  Zone: 
Canvasbacks 

Pintails 
Other  ducks 

South  Zone: 
Canvasbacks 

Pintails 
Other  ducks 

Mergansers 

Coots 

Geese: 

Canada  (2):. 
MVP  Zone: 

Muskegon  Wastewater  Goose 
Management  Unit  (GMU)  (2) 

Allegan  County  GMU  (2) 

Rest  of  MVP  Zone 

SJBP  Zone: 

Saginaw  County  GMU  (2) 
Tuscola/Huron  GMU  (2) 
Rest  of  SJBP  Zone 


Nov.  15-Nov.  30  & 

Dec.  13-Dec.  26 

Nov.  15-Nov.  30  & 

Dec.  13-Jan.  25 

Same  as  for  Other  ducks 

5 

Same  as  for  Other  ducks 

15 

Jan.  17-Jan.  25 

1 

Nov.  1-Nov.  30  & 

2 

Dec.  13-Feb.  6 

2 

Nov.  1-Nov.  30  & 

20 

Dec.  13-Feb.  6 

20 

X, 


Oct.  27-Nov.  25 
Sept.  27-Oct.  26 
Sept.  27-Nov.  25 

Nov.  3-Nov.  30  & 
Jan.  3-Jan.  4 
Oct.  4-Nov.  2 
Oct.  4-Nov.  30  & 
Jan.  3-Jan.  4 

Nov.  10-Dec.  7  & 

Jan.  3-Jan.  4 

Oct.  1 1-Nov.  9 

Oct.  11 -Dec.  7  & 

Jan.  3-Jan.  4 

Same  as  for  Other  ducks 

Same  as  for  Other  ducks 


Oct.  16-Nov.  14  & 
Dec.  2-Dec.  21 
Nov.  1-Nov.  9  & 
Dec.  13-Jan.  22 
Sept.  20-Nov.  6  & 
Dec.  13-Dec.  19 

Oct.  1 1-Nov.  29 
Oct.  11 -Nov.  29 
Sept.  20-Oct.  1 2  & 
Dec.  13-Dec.  19 


5 
15 


2 
2 
1 
1 
2 
2 

1 
1 
2 
2 


10 
30 

2 
4 
4 


12 


10 
30 


4 
4 
2 
2 
4 
4 

2 
2 
4 
4 
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Michigan  (com.) 

Special  Season: 

Southern  Michigan  GMU 
Central  Michigan  GMU 
White-fronted  and  Brant 
Light  Geese 

Minnesota 
Ducks: 

Canvasbacks 
Pintails 
Other  ducks 
Mergansers 
Coots  (8) 
Geese: 

Canada  (2): 
West  Zone: 

West  Central  Zone 
Rest  of  West  Zone 
(Special  season) 
Northwest  Zone 

(Special  season) 
Southeast  Zone 

(special  season) 
Rest  of  State 
(special  season) 
White-fronted 
Brant 
Light  Geese 

Mississippi 
Ducks: 

Canvasbacks 

Pintails 

Other  ducks 


Mergansers 

Coots 

Geese: 

Canada 

White-fronted 

Brant  * 

Light  Geese 

Missouri 

Ducks  and  Mergansers: 
North  Zone: 

Canvasbacks 

Pintails 

Other  ducks/mergansers 


Season  Dates 


Oct.  11 -Nov.  9 
Sept.  27-Oct.  26 
Sept.  27-Nov.  25     ' 
Same  as  for  Other  ducks 
Same  as  for  Other  ducks 


Oct.  25-Nov.  23 
Oct.  25-Nov.  23 
Oct.  25-Dec.  23 


Limits 
Bag Possession 


Jan.  3-Feb.  1 

5 

10 

Jan.  3-Feb.  1 

5 

10 

Sept.  20-Dec.  7 

1 

2 

Sept.  20-Dec.  7 

10 

30 

6 


5 
15 


6 


12 


10 
30 


Oct.  11 -Nov.  19 

1 

2 

Sept.  27-Nov.  5 

1 

2 

Dec.  6-  Dec.  15 

5 

10 

Sept.  27-Nov.  5 

1 

2 

Dec.  6-Dec.  15 

5 

10 

Sept.  27-Dec.  5 

2 

4 

Dec.  12-Dec.  21     - 

2 

4 

Sept.  27-Dec.  5 

2 

4 

Dec.  6-Dec.  15 

5 

10 

Sept.  27-Dec.  21 

2 

4 

Sept.  27-Dec.  21 

1 

2 

Sept.  27-Dec.  21 

20 

i 

40 

6 

12 

Dec.  27-Jan.  25 

N 

Dec.  27-Jan.  25 

£ 

Nov.  21 -Nov.  23  & 

^ 

Nov.  28-Dec.  23  & 

Dec.  26-Jan.  25 

Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 

Nov.  21 -Jan.  25 

3 

6 

Nov.  21 -Jan.  25 

2 

4 

Nov.  21 -Jan.  25 

2 

4 

Nov.  21 -Jan.  25 

20 

— 

12 
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Linnits 


Season  Dates 


Bag 


Possession 


Missouri  (cont.) 
Middle  Zone: 
Canvasbacks 
Pintails 

Other  ducks/mergansers 
South  Zone: 
Canvasbacks 
Pintails 

Other  ducks/nnergansers 
Coots  ^ 

Geese:  ^ 

Canada: 

North  Zone: 

Swan  Lake  Zone 

Rest  of  North  Zone 


Middle  Zone: 
Southeast  Zone 


Nov.  1-Nov.  30 
Nov.  1-Nov.  30 
Nov.  1-Dec.  30 

Nov.  22-Dec.  21 
Nov.  22-Dec.  21 
Nov.  22-Jan.  20 
Same  as  for  Other  ducks 


Rest  of  Middle  Zone 


South  Zone 

White-fronted: 
North  Zone: 

Swan  Lake  Zone 
Rest  of  North  Zone 
Middle  Zone: 
Southeast  Zone 
Rest  of  Middle  Zone 
South  Zone 
Brant 

Light  Geese: 
North  Zone: 

Swan  Lake  Zone 
Rest  of  North  Zone 
Middle  Zone: 
Southeast  Zone 
Rest  of  Middle  Zone 
South  Zone 

Ohio 
Ducks  (9): 

North  Zone: 

Canvasbacks 

Pintails 

Other  ducks 


Oct.  31 -Nov.  29 
Oct.  18-Nov.  16 
Oct.  18-Nov.  29  & 
Dec.  7-Dec.  23 


15 


6 


30 


Oct.  25-Nov.  30& 
Dec.  20-Jan.  18 
Sept.  27-Oct.  12  & 
Oct.  25-Nov.  23  & 
Dec.  20-Jan.  18 

2 

2 
3 
2 
2 

4 
4 
6 
4 
4 

Oct.  4-Oct.  12  & 
Nov.  22-Jan.  25 
Sept.  27-Oct.  12  & 
Nov.  1  -Nov.  30  & 
Dec.  27-Jan.  25 
Oct.  4-Oct.  12  & 
Nov.  22-Jan.  25 

* 

2 
2 
3 
2 
2 
3 
2 

.  4 
4 
6 
4 
4 
6 
4 

i 

Oct.  25-Jan.  18 
Oct.  25-Jan.  18 

2 
2 

4 
4 

Nov.  T-Jan.  25 
Nov.  1-Jan.  25 
Nov.  1-Jan.  25 
Same  as  for  Canada  geese 

2 

2 

2 

.     2 

4 
4 
4 
4 

Oct.  25-Jan.  18 
Oct.  25-Jan.  18 

20 
20 

~ 

Nov.  1-Jan.  25 
Nov.  1-Jan.  25 
Nov.  1-Jan.  25 

20 
20 
20 

~ 

12 
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Ohio  (cont.) 


Season  bates 


Ducks: 

North  Zone: 
Canvasbacks 
Pintails 
Other  ducks 


Sept.  27-Oct.  26 
Sept.  27-Oct.  26 
Sept.  27-Nov.  25 


Limits 


Jiaa. 


Possession 


South  Zone: 

Canvasbacks 

Dec.  13-Jan.  11 

i 

Pintails 

.  Oct.  25-Nov.  1  & 
Dec.  13-Jan.  3 

. 

Other  ducks    '■ 

Oct.  25-Nov.  16  & 
Dec.  13-Jan.  18 

^ 

* 

Mergansers 

Same  as  for  Other  ducks 

5 

10 

Coots 

Same  as  for  Other  ducks 

15 

30 

Geese: 

Canada: 

North  Zone: 

\ 

Lake  Erie  SJBP  Zone 

Oct.  18-Oct.  26  & 

1 

2 

Dec.  7-Jan.  1 

1 

2 

Rest  of  North  Zone 

Oct.  18-Nov.  29  & 

2 

4 

Dec.  7- Jan.  2 

2 

4 

(special  season) 

Jan.  17-Feb.  5 

2 

4 

South  Zone 

Oct.  25-Nov.  16  & 

2 

4 

Dec.  13-Jan.  28 

2 

4 

White-fronted  and  Brant 

Same  as  for  Canada 

geese 

2 

4 

Light  Geese 

Same  as  for  Canada 

geese 

10 

30 

Tennessee 

Ducks: 

6 

12 

Reelfoot  Zone: 

' 

Canvasbacks 

Dec.  27-Jan.  25 

Pintails 

Dec.  27-Jan.  25 

Other  ducks 

Nov.  27-Jan.  25 

'■ 

State  Zone: 

•■ 

Canvasbacks 

Dec.  27-Jan.  25 

• 

Pintails 

Dec.  27-Jan.  25 

Other  ducks 

Nov.  27-Jan.  25 

' 

Mergansers 

Same  as  for  Other  ducks 

5 

10 

Coots 

Same  as  for  Other  ducks 

15 

30 

Geese: 

Canada  (10): 

Northwest  Zone 

Dec.  6-Feb.  15 

2 

Southwest  Zone 

Dec.  13-Jan.  31 

2 

Kentucky/Barkley  Lakes  Zone 

Dec.  13-Jan.  31 

2 

Rest  of  State  (10) 

Oct.  4-Oct.  13  & 

2 

Nov.  27-Jan.  25 

2 

White-fronted 

Nov.  22-Feb.  15 

2 

Brant 

Nov.  27-Jan.  31 

2 

Light  Geese 

Nov.  1 5-Feb.  29 

' 

20 

- 

Wisconsin 

12 
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Limits 

Season  Dates 

Bag 

Possession 

Wisconsin  Icont.) 

South  Zone: 

:,     Canvasbacks 

Oct.  18-Nov.  16           '      ' 

Pintails 

Oct.  4-Oct.  1 2  & 

* 

Oct.  18-Nov.  7 

f 

Other  ducks 

Oct.  4-Oct.  12  & 

Oct.  18-Dec.  7 

Mergansers 

Same  as  for  Other  ducks 

5 

10 

Coots 

Same  as  for  Other  ducks 

10 

20 

Geese: 

' 

Canada  (2):                        ^ 

Horicon  Zone 

Sept.  16-Dec.  17             Tag  System- 

-See  State  Regulations 

Collins  Zone 

Sept.  16-Nov.  21              Tag  System- 

-See  State  Regulations 

Exterior  Zone  (2): 

Rock  Prairie  Sub^one 

Sept.  20-Dec.  21 

2 

Mississippi  River  Subzone 

Oct.  4-Oct.  12  & 

2 

> 

Oct.  18-Dec.  17 

2 

Brown  County  Subzone 

Sept.  20-Dec.  21 

2 

Rest  of  Exterior  Zone: 

^       '                   North  Duck  Zone 

Sept.  20-Dec.  21 

2 

South  Duck  Zone 

Sept.  20-Dec.  21 

2 

White-fronted  and  Brant 

Same  as  for  Canada  geese 

2 

Light  Geese 

Same  as  for  Canada  geese 

10 

30 

in<iw 
v^ill 

lea  3 


(1)  In  Arkansas  and  in  Illinois,  the  daily  bag  limit 

(2)  Harvests  of  Canada  geese  will  be  limited  by 
WhenMt  has  been  determined  that  the  quota  of 
and  Southern  Illinois  Quota  Zones  in  Illinois,  th( 
Allegan  County,  Muskegon  Wastewater,  Sag 
Michigan,  and  the  Exterior  Zone  in  Wisconsin 
respective  Zone  (and  associated  area,  if  appli 
notice  through  local  information  media  at  least 
State  through  State  regulations  with  such  notide 
<3)   In  Illinois,  shooting  hours  for  geese  in  the 
3  p.m. 

(4)  In  Illinois,  white-fronted  goose,  light  goose 
the  season  closes  early  due  the  quota  being 
<5)  In  Kentucky,  in  Fukon  County,  if  ;he  Canad^ 
1 5,  the  season  for  light  geese  will  close  with 

(6)  In  Louisiana,  during  the  Canada  goose 

(7)  In  Michigan,  the  daily  bag  limit  includes  no 

(8)  In  Minnesota,  the  daily  bag  limit  is  1 5  and 
aggregate. 

(9)  In  Ohio,  the   daily  bag  limit  may  include  no 

(10)  In  Tennessee,  see  State  regulations  for 


may  include  no  more  than  one  hen  mallard, 
quotas  established  in  the  September  2003,  Federal  Register. 
Canada  geese  allotted  to  the  Northern  Illinois,  Central  Illinois, 
Ballard  and  Henderson-Union  Subzones  in  Kentucky,  the 

County,  and  Tuscola/Huron  Goose  Management  Units  in 

I  have  been  filled,  the  season  for  taking  Canada  geese  in  the 

e)  will  be  closed  either  by  the  Director  upon  giving  public 

48  hours  in  advance  of  the  time  and  date  of  closing,  or  by  the 

and  time  (not  less  than  48  hours)  as  they  deem  necessary. 

Southern  Illinois  quota  Zone  through  January  28  shall  close  at 

and  brant  seasons  will  close  with  Canada  goose  seasons  if 
reached. 


the 


season 


goose  season  closes  after  January  31  and  before  February 
Canada  goose  season. 
,  a  special  permit  is  required  by  the  State, 
nore  than  1  hen  mallard. 
:he  possession  limit  is  30  coots  and  moorhens  in  the 


more  than  3  mallards,  only  1  of  which  may  be  a  hen. 
p<  rmit  requirements  and  additional  restrictions. 
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CENTRAL  FLYWAY 


FIvwav-wide  Restrictions  *  '  . 

Duck  Limits:  The  daily  bag  limit  of  6  ducks  may  include  no  more  than  5  mallards  (2  female  mallards),  1  mottled 
duck,  1  pintail,  1  canvasback,  2  redheads,  3  scaup,  and  2  wood  ducks.  The  possession  limit  is  twice  the  daily 
bag  limit.  .  . 

IVIerganser  Limits:  The  daily  bag  limit  is  5  mergansers  with  10  in  possession  and  may  include  no  more  than  1 
hooded  merganser  daily  and  2  in  possession.  In  states  that  include  mergansers  in  the  duck  bag  limit,  the  daily 
limit  is  the  same  as  the  duck  bag  limit,  of  which  only  1  daily  and  2  in  possession  may  be  hooded  mergansers. 


Colorado 
Ducks: 

Canvasbacks 

Pintails 

Other  ducks 

Coots 
Mergansers 
Dark  Geese: 

Northern  Front  Range  Unit 

South  Park/San  Luis  Valley  Unit 

North  Park  Unit 

Arkansas  Valley  Unit  (1) 
Pueblo  County 
Rest  of  State  in 
Central  Flyway 
Light  Geese: 

Northern  Front  Range  Unit 

South  Park/San  Luis  Valley  Unit 

North  Park  Unit 

Arkansas  Valley  Unit  (1) 

Pueblo  County 

Rest  of  State  in  Central  Flyway 


Season  Dates 


Limits 
Bag Possession 


Oct.  4-Oct.  26  & 
Nov.  1-Nov.  16 
Oct.  4-Oct.  26  & 
Nov.  1-Nov.  16 
Oct.  4-Oct.  26  & 
Nov.  1-Nov.  30  & 
Dec.  7- Jan.  18 


6 


12 


Same  as  for  Other  ducks 

15 

30 

Same  as  for  Other  ducks 

5 

10 

Oct.  4-Oct.  12  &             , 

3 

6 

Nov.  22-Feb.  1 5 

3 

€ 

Oct.  4-Oct.  12  & 

3 

6 

Nov.  22-Feb.  1  5 

3 

6 

Oct.  4-Oct.  1 2  & 

3 

6 

Nov.  22-Feb.  15 

3 

6 

Nov.  22-Feb.  1 5 

3 

6 

Dec.  6-Feb.  1 5 

2 

4 

Nov.  22-Feb.  1 5 

3 

6 

Nov.  22-Feb.  15 

20 

__ 

Nov.  22-Feb.  1 5 

3 

6 

Nov.  22-Feb.  1 5 

3 

6 

Nov.  1 5-Feb.  22 

20 

* 

Nov.  1 5-Feb.  22 

20 

— 

Nov.  8-Feb.  22 

20 

_ 

Kansas 

Ducks  (2): 

High  Plains: 
Canvasbacks 
Pintails  «v 
Other  ducks 


Oct.  11 -Nov.  18 
Oct.  11 -Nov.  18 
Oct.  11 -Jan  6  & 
Jan.  17-Jan.  25 


12 
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<i          .              , 

Limits 

"  I 

Season  Dates                                 Bag                Possession 

Kansas  (cent.) 

Low  Plains: 

V 

Early  Zone: 

Canvasbacks 

Oct.  11 -Nov.  18 

Pintails 

Oct.  11-Nov.  18 

Other  ducks 

Oct.  11 -Dec.  14  & 

Dec.  26-Jan.  3 

Late  Zone: 

■• 

._ 

Canvasbacks 

Oct.  25-Nov.  2  & 

Nov.  8-Dec.  7                               ^            ^ 

Pintails                                  :■ 

Oct.  25-Nov.  2  & 

V 

Nov.  8-Dec.  7 

Other  ducks 

Oct.  25-Nov.  2  & 
Nov.  8-Jan.  1 1 

Mergansers 

Same  as  for  Other  ducks                 5                         10 

Coots 

Same  as  for  Other  ducks              15                       30 

Dark  Geese  <3):                           ^ 
Canada                                \   ' 

Oct.  18-Oct.  19  &                           3                          6 

'  * 

-^             .    -              '\-. 

Nov.  1-Feb.  1^3                           6 

White-fronted 

Oct.  18-Oct.  19  &                           2                          4 
Nov.  1-Jan.  23            .     ,                 2                          4 

Light  Geese 

Oct.  18-Feb.  1                                20                         - 

Montana 

.: 

DucJ(s: 

6                         12 

Zone  1 :                                               t. 

. 

Canvasbacks 

Oct.  4-Nov.  11 

Pintails 

Oct.  4-Nov.  11 

Other  ducks 

Oct.  4-Jan.  8       » 

Zone  2: 

Canvasbacks 

Oct.  4-Nov.  11 

Pintails                        "^  . 

Oct.  4-Nov.  11 

Other  ducks 

Oct.  4-Jan.  8 

Mergansers 

Oct.  4- Jan.  8             "^                    5                       10 

Coots 

Oct.  4-Jan.  8                                  15                        30             ' 

Dark  Geese 

Oct.  4-Jan.  16                                  4                          8 

Light  Geese 

Oct.  4-Jan.  16                                  5                        10 

Nebraska                                         "* 

Ducks: 

\                       6                        12 

High  Plains: 

Canvasbacks 

Oct.  4-Nbv.  11 

Pintails 

Oct.  4-Nov.  11 

Other  ducks            ^ 

Qct.  4-Dec.  14  & 

^ 

Dec.  20-Jan.  12                                                   . 

Low  Plains: 

Zones  1  and  2: 

•• 

Canvasbacks 

Oct.  18-Oct.  19  & 

*. 

Oct.  25-Nov.  30 

Pintails          . 

Oct.  1 8-Oct.  1 9  & 

i 

Oct.  25-Nov.  30 

<. 

\                                                                             *          *' 

I 

• 
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Nebraska  (cont.) 

Other  ducks 

Zones  3  and  4: 
Canvasbacks 
Pintails 
Other  ducks 

Mergansers 

Coots 

Geese: 

Canada: 

Niobrara  Unit 

East  Unit 

North  Central  Unit 

Platte  River  Unit 
White-fronted 
Light  Geese: 

Rainwater  Basin  Area  -  East 

Rainwater  Basin  Area  -  West 

Rest  of  State 

New  Mexico 


Season  Dates 


Oct. 
Oct. 


1 8-Oct.  1 9  & 
25-Jan.  4 


Oct.  4-Nov.  11 

Oct.  4-Nov.  1 1 

Oct.  4-Dec.  14  & 

Dec.  20-Dec.  21 

Same  as  for  Other  ducks 

Same  as  for  Other  ducks 


Nov.  1-Feb.  3 
Oct.  4-Oct.  12  & 
Oct.  25-Jan.  18 
Oct.  4-Jan.  6 
Nov.  1-Feb.  3 
Oct.  4-Dec.  28 

Oct.  4-Jan.  16 
Oct.  4-Jan.  16 
Oct.  4-Jan.  16 


Limits 
Bag Possession 


Ducks: 

High  Plains: 
Canvasbacks 
Pintails 
^      Other  ducks 

Remainder  of  State: 
Canvasbacks 
Pintails 
Other  ducks 
Mergansers 


Sept.  27-Nov.  4 
Sept.  27-Nov.  4 
Sept.  27-Dec.  7  & 
Dec.  13-Jan.  4 

Sept.  27-Nov.  4 
Sept.  27-Nov.  4 
Sept.  27-Dec.  7 
Same  as  for  Other  ducks 


5 
15 


3 
3 
3 
3 
3 
=    2 

20 
20 
20 


6 


10 
30 


6 
6 
6 
6 
6 
4 


Ducks  and  Mergansers  (4): 

f. 

6 

12 

North  Zone: 

Canvasbacks 

Oct.  8-Nov.  15 

.^ 

Pintails 

Oct.  8-Nov.  1  5 

Other  ducks/mergansers 

Oct.  8-Jan.  1 1 

' 

VL 

South  Zone: 

• 

Canvasbacks 

Dec.  18- Jan.  25 

* 

Pintails 

Dec.  18- Jan.  25 

Other  ducks/mergansers 

Oct.  22-Jan.  25 

Coots 

Same  as  for  Other  ducks 

15 

30 

Dark  Geese  (5): 

. 

Middle  Rio  Grande  Valley  Unit  (5) 

Jan.  17-Jan.  25 

2 

2 

Rest  of  State 

Oct.  17-Jan.  31 

4 

8 

Light  Geese 

Oct.  17-Jan.  31 

20      . 

80 

North  Dakota 

* 

12 


10 
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Season  Dates 


Limits 
Bag  Possession 


North  Dalcota  (cont.) 

Coots 

Geese: 

Canada  Geese  (6): 
High  Plains  Unit 
Rest  of  State 
White-fronted  (6) 
Light  Geese  (6) 

OI<lahoma 

Duclcs: 

High  P-Iains: 
Canvasbacks 
Pintails 
Other  ducks 

Low  Plains: 
^  Zone  1 : 

Canvasbacks 
Pintails 
Other  ducks 

Zone  2: 

Canvasbacks 
Pintails 
Other  ducks 

Mergansers 

Coots 

Geese: 

Canada 

White-fronted 

Light  Geese 


South  Dakota 

Ducks: 

High  Plains: 
Canvasbacks 
Pintails 
Other  ducks 

'    Low  Plains: 
North  Zone: 
Canvasbacks 
Pintails 
Other  ducks 


Same  as  for  Other  ducks 


15 


6 


Oct.  11 -Nov.  18 
Oct.  11 -Nov.  18 
Oct.  11 -Dec.  7  & 
Dec.  13- Jan.  12 


Sept.  27-Nov.  4 
Sept.  27-Nov.  4 
Sept.  27-Dec.  9  & 
Dec.  13- Jan.  4 


Sept.  27-Nov.  4 
Sept.  27-Nov.  4 
Sept.  27-Dec.  9 


30 


Sept.  27-Dec.  25 

3 

6 

Sept.  27-Dec.  25 

3 

6 

Sept.  27-Dec.  21    , 

2 

4 

Sept.  27-Dec.  25 

20 

~ 

12 


Oct.  25-Dec.  2 

Oct.  25-Dec.  2 

Oct.  25-Dec.  7  & 

Dec.  13-Jan.  11 

Dec.  18-Jan.  25 

Dec.  18-Jan.  25 

- 

Nov.  8-Dec.  7  & 

Dec.  13-Jan.  25 

Same  as  for  Other  ducks 

5 

10 

Same  as  for  Other  ducks 

15 

30 

Nov.  8-Dec.  7  & 

3 

6 

Dec.  13-Feb.  15 

.3 

6 

Nov.  8-Dec.  7  & 

2 

4 

Dec.  13-Feb.  6 

2 

4 

Nov.  8-Dec.  7  & 

20 

— 

Dec.  13-Feb.  15 

20 

— 

12 


56081 


I  ^ 


Limits 

Season  Dates 

Bag 

Possession 

South  Dakota  (com.) 

Middle  Zone:       * 

* 

' 

Canvasbacks 

Sept.  27-Nov.  4 

. 

Pintails                                  '- 

Sept.  27-Nov.  4 

Other  ducks 

Sept.  27-Dec.  9 

.  South  Zone: 

Canvasbacks 

Oct.  11 -Nov.  18  - 

* 

9 

Pintails 

Oct.  11 -Nov.  18 

■      Other  ducks 

Oct.  11 -Dec.  23 

* 

-X 

« 

Mergansers 

Same  as  for  Other  ducks 

5 

10 

Coots 

Same  as  for  Other  ducks 

15 

30 

Geese: 

r 

White-fronted 

Sept.  27-Dec.  21 

2 

4 

Canada: 

Unit  1 

Sept.  27-Dec.  25 

3 

6 

* 

Unit  2 

Oct.  25-Jan.  27 

3 

6 

Unit  3: 

Power  Plant  Area 

Sept.  27-Nov.  30  & 

3 

6 

Dec.  1-Dec.  14 

2 

4 

Rest  of  Unit 

Sept.  27-Dec.  14 

3 

6 

Unit  4 

Oct.  25-Dec.  1  & 

3 

6 

* 

' 

Jan.  10-Jan.  18 

3 

6 

Light  Geese 

Sept.  27-Dec.  21 

20 

— 

i 

Texas 

-; 

* 

Ducks: 

• 

6 

12 

High  Plains: 

,    • 

^ 

Canvasbacks 

Dec.  18-Jan.  25 

-''       ' 

Pintails 

Dec.  18-Jan.  25 

' 

Other  ducks 

Oct.  25-Oct.  27  & 

-' 

- 

Nov.  1-Jan.  25 

^ 

•^ 

Low  Plains: 

North  Zone: 

Canvasbacks 

Dec.  18-Jan.  25 

Pintails    , 

Dec.  18-Jan.  25 

- 

Other  ducks 

Nov.  8-Nov.  9  & 

• 

Nov.  15-Jan.  25 

South  Zone: 

Canvasbacks 

Dec.  11 -Jan.  18 

Pintails 

Dec.  11 -Jan.  18 

" 

Other  ducks 

Oct.  25-Oct.  26  & 

- 

Nov.  8-Jan.  18 

.. 

j" 

Mergansers 

Same  as  for  Other  ducks 

5 

10 

Coots 

Same  as  for  Other  ducks 

15 

30 

>' 

Geese: 

* 

— 

East  Tier: 

South  Zone: 

. 

Canada  geese  and  Brant 

Oct.  25-Jan.  18 

3 

6 

White-fronted 

Oct.  25-Jan.  18 

2 

4 

-' 

Light  Geese 

Oct.  25-Jan.  18 

20 

- 
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Season  Dates 


Limits 

Baf, 

Possession 

3 

6 

2 

4 

20 

— 

3 

6 

1 

2 

20 

— 

Texas  (cont.) 

North  Zone: 

Canada  geese  and  Brant 

White-fronted 

Light  Geese 
West  Tier: 
Dark  Geese: 

Canada  geese  and  Brant 

White-fronted 
Light  Geese 

Wyoming 
Ducks: 

Zone  1 : 

Canvasbacks 

Pintails 

Other  ducks 

Zone  2: 

Canvasbacks 

Pintails 


Other  ducks 


Mergansers 
Coots 

Dark  Geese: 
Zone  1 


Zone  2 

\  Zone  3  (7):  , 
Light  Geese 


Nov.  1-Jan.  25 
Nov.  1-Jan.  25 
Oct.  25- Jan.  25 


Nov.  1-Feb.  3 
Nov.  1-Feb.  3 
Oct.  25-Feb.  3 


6 


12 


Oct.  4-Oct.  1 9  & 
Oct.  25-Nov.  16 
Oct.  4-Oct.  1 9  & 
Oct.  25-Nov.  16 
Oct.  4-Oct.  19  & 
Oct.  25-Jan.  13 

Sept.  27-Oct.  1 9  & 
Oct.  25-Nov.  9 
Sept.  27-Oct.  1 9  & 
Oct.  25-Nov.  9 
Sept.  27-Oct.  19  & 
Oct.  25-Dec.  14 
Dec.  20-Jan.  1 1 
Same  as  for  Other  ducks 
Same  as  for  Other  ducks 

Oct.  4-Oct.  19  & 
Nov.  1-Dec.  14  & 
Dec.  20-Feb.  3 
Sept.  27-Oct.  1 2  & 
Nov.  1-Dec.  14  & 
Dec.  20-Feb.  3 
Oct.  4-Oct.  1 9  & 
Nov.  15-Feb.  12 
Oct.  4-Dec.  31  & 
Jan.  27-Feb.  12 


5 

10 

15 

30 

5 

10 

5 

10 

5 

10 

5 

10 

5 

10 

5 

10 

1 

2 

5 

10 

10 

40 

10 

40 

{^)   In  Colorado,  in  the  Arkansas  Valley  Unit,  shooting  hours  are  one-half  hour  before  sunrise  to  noon 
Novemt)er  15  through  November  21. 

(2)  In  Kansas,  the  daily  bag  limit  may  includi  no  more  than  2  scaup  and  1  hen  mallard. 

(3)  See  State  regulations  for  additional  restrictions. 

(4)  In  New  Mexico,  the  daily  bag  limit  consists  of  no  more  than  5  mallards  (of  which  only  2  may  be  female 
mallards),  2  redheads,  2  scaup,  2  wood  ducMs,  1  hooded  merganser,  and  1  northern  pintail  (see  dates  by 
zone).  I 

(5)  In  New  Mexico,  the  season  for  dark  gee^e  is  closed  in  Bernalillo  and  Sandoval  Counties.    In  the  Middle 
Rio  Grande  Valley  Unit,  a  state  permit  is  required. 


4 
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(6)  In  North  Dakota,  the  shooting  hours  for  geese  are  one-half  hour  before  sunrise  to  1  p.m.  through  October 
25  and  until  2  p.m.  the  rdhiainder  of  the  season,  except  that  during  September  27  through  December  25, 
shooting  hours  are  one-half  hour  before  sunrise  to  sunset  on  Saturdays  and  Wednesdays  for  Canada  and 
white-fronted  geese. 

(7)  In  Wyoming,  the  shooting  hours  for  dark  geese  in  Goshen  County  are  one-half  hour  before  sunrise  to  1 
p.m.,  except  during  the  period  October  4  through  October  19  and  on  all  Saturdays  and  Wednesdays  after 
November  15  until  the  cJose  of  the  dark  goose  season,  when  shooting  hours  are  until  sunset.    In  Platte 
County,  shooting  hours  for  dark  geese  in  the  area  eastof  Interstate  Highway  25  and  north  of  Wyoming 
Highway  160  and  Platte  County  Road  271  are  1/2  hour  before  sunrise  to  sunset.   In  the  remainder  of  Platte 
County,  shooting  hours  for  dark  geese  are  1/2  hour  before  sunrise  to  1  p.m.  except  during  the  period  October 
4  through  October  1 9  and  on  all  Saturdays  and  Wednesdays  from  November  1 5  until  the  close  of  the  dark 
goose  season,  and  on  all  Sundays  from  January  1  until  the  close  of  the  dark  goose  season,  when  shooting 
hours  are  until  sunset. 

PACIFIC  FLYWAY 

FIvwav-wide  Restrictions 

Duck  and  Merganser  Limits:  The  daily  bag  limit  of  7  ducks  (including  mergansers)  may  include  no  more  than  2 

female  mallards,  1  pintail,  1  canvasback,  2  redheads,  and  4  scaup.  The  possession  limit  is  twice  the  daily  bag 

limit. 

Coot  and  Common  Moorhen  Limits:   Daily  bag  and  possession  limits  are  in  the  aggregate  for  the  two  species. 

Goose  Limits:     Daily  bag  limits  for  geese  may  not  exceed  Z  white-fronted  geese  and  3  light  geese.    The 
possession  limit  is  twice  the  daily  bag  limit. 


Season  Dates 


Arizona 
Ducks  (1): 

North  Zone 
Canvasbacks 
Pintails 
Other  ducks 
South  Zone: 
Canvasbacks 
Pintails 
Other  ducks 
Coots  and  moorhens 
Geese: 

Dark  (2): 

GMU  22  &  23 
GMU  1  &  27 
Rest  of  State 
Light  (2): 

GMU  22  &  23 
Rest  of  State 


Nov.  27-Jan.  25 
Nov.  27-Jan.  25 
Oct.  17-Jan.  25 

Nov.  27-Jan.  25 
Nov.  27-Jan.  25 
Oct.  17-Jan.  25 
Oct.  17-Jan.  25 


Nov.  15-Jan.  25 
Dec.  1-Jan.  25 
Oct.  17-Jan.  25 

Nov.  15-Jan.  25 
Oct.  17-Jan.  25 


Limits 
Bag Possession 


25 


3 
3 
3 

.3 
3 


14 


25 


3 
3 
3 

3 
3 


California 
Ducks: 

Northeastern  Zone: 
Canvasbacks 


Oct.  11 -Dec.  9 


14 
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Limits 


Season  Dates 


Bag 


Possession 


California  (cont.) 
Pintails 

Other  ducks 

Colorado  River  Zone: 

Canvasbacks 
»  Pintails 

Other  ducks 
Southern  Zone:  * 

Canvasbacks 

Pintails 

Other  ducks 
Southern  San  Joaquin  Valley  Zone: 

Canvasbacks 

Pintails 

Other  ducks  » 

Balance-of-State  Zone: 
Canvasbacks 
*       Pintails 

Other  ducks 

Coots  and  moorhens: 
Northeastern  Zone 
Colorado  River  Zone 
Southern  Zone 

Southern  San  Joaquin  Valley  Zone 
Balance-of-State  Zone 
Geese: 

Northeastern  Zone: 
Canada  Geese 
^  Small  Canada  Geese  (3) 
White-fronted  Geese 
Light  Geese 
Colorado  River  Zone: 
Canada  Geese 
White-fronted  Geese 
Light  Geese 
Southern  Zone: 
Dark  Geese: 
Canada  geese 
Small  Canada  Geese  (3) 
White-fronted  Geese 
Light  Geese 


X-- 


Oct.  11 -Nov.  30  & 
Jan.  17-Jan.  25 
Oct.  11 -Dec.  9  & 
Dec.  12-Jan.  25 

Nov.  27-Jan.  25 
Nov.  27-Jan.  25    . 
Oct.  17-Jan.  25 

Nov.  27-Jan.  25 
Nov.  27-Jan.  25 
Oct.  18- Jan.  25 

Nov.  27-Jan.  25 
Oct.  18-Oct.  26  & 
Dec.  6-Jan.  25 
Oct.  18-Nov.  19  & 
Nov.  21 -Jan.  25 

Nov.  27-Jan.  25 
Oct.  18-Oct.  26  & 
Dec.  6-Jan.  25 
Oct.  18-Nov.  19  & 
Nov.  21-Jan.  25 


Same  as  for  Other  ducks 

25 

25 

Same  as  for  Other  ducks 

25 

25 

Same  as  for  Other  ducks 

25 

25 

Same  as  for  Other  ducks 

25 

25 

Same  as  for  Other  ducks 

25 

25 

^ 

3 

6 

Oct.  11 -Jan. 

18 

2 

4 

Oct.  11 -Jan. 

18        . 

1 

2 

Oct.  11 -Jan. 

18 

2 

4 

Oct.  1 1-Jan. 

18 

3 

6 

6 

12 

Oct.  17-Jan. 

25 

3 

6 

Oct.  17-Jan. 

25 

3 

6 

Oct.  17-Jan. 

25 

3 

6 

5 

10 

3 

6 

Oct.  18-Jan. 

25 

3 

6 

Oct.  18-Jan. 

25 

1 

2 

Oct.  18-Jan. 

25 

3 

6 

Oct.  18-Jan. 

25 

3 

6 
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California  (cont.) 
.  Balance  of-State  Zone: 

Dark  Geese  : 
Canada: 

Del  Norte  &  Hunnboldt 
Sacramento  Valley  Area 
Rest  of  Zone: 
Small  Canada  geese  (3) 
White-fronted: 

Sacramento  Valley  Closure 
Rest  of  Zone 
Light  Geese 
Brant 

Colorado     ' 
Ducks: 

Canvasbacks 

Pintails  o 

Other  ducks 

Coots 
Geese: 


Season  Dates 


Nov.  1-Jan,  25 

Nov.  8-Nov.  23 
Closed 


Limits 


Bag 


3 
2 


Possession 


6 
4 


Nov.  1-Jan.  25 

2 

4 

Nov.  1-Jan.  25 

•     1 

2 

Nov.  1-Dec.  14 

2 

4 

Nov.  1-Jan.  25 

2 

4 

Nov.  1-Jan.  25 

3 

6 

Nov.  10-Dec.  9 

2 

4 

7 

14 

Oct.  4-Oct.  1 9  & 

-.-... 

Oct.  29-Dec.  11 

Oct.  4-Oct.  19  & 

Oct.  29-Dec.  1 1 

Oct.  4-Oct.  19  & 

S 

Oct.  29-Jan.  25 

•  ' 

Same  as  for  Other  ducks 

25    , 

-          25 

Oct.  4-Oct.  10  & 

3 

6 

Oct.  29-Jan.  25 

3 

6 

Idaho 
Ducks: 

Zone  1 : 

Canvasbacks 

Pintails 

Other  ducks 
Zone  2: 

Canvasbacks 

Pintails 

Other  ducks 
Zone  3: 

Canvasbacks 

Pintails 

Other  ducks 
Coots 
Geese: 

Zone  1: 

Dark 

Light  ' 

Zone  2: 

Dark 

Light 
Zone  3: 

Dark 

Light 


14 


Oct.  4-Dec.  2 
Oct.  4-Dec.  2 
Oct.  4-Jan.  16 

Oct.  4-Dec.  2 
Oct.  4-Dec.  2 
Oct.  4- Jan.  16 

Oct.  1 1-Dec.  9 

Oct.  1 1-Dec.  9 

Oct.  1 1-Jan.  23 

Same  as  for  Other  ducks 


Oct.  4-Jan.  16 
Oct.  4-Jan.  16 

Oct.  11 -Jan.  23 
Oct.  11 -Jan.  23 

Oct.  1 1-Jan.  23 
Oct.  1 1-Jan.  23 


25 


25 


8 

8 

8 

4 

8 

8 

4    ' 

8 

3 

,   6 

3 

6 

3 

6 
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Season  Dates 


Limits 


Bag 


Possession 


Idaho  (cont.) ' 
Zone  4  (4): 

Dark 

Light 
Zone  5: 

Dark 

Light 

Montana 
Ducks: 

Canvasbacks 
Pintails 
Other  ducks 
Coots 
Geese  (5): 

Dark 
Light 

Nevada 
Ducks: 

Lincoln  &  Clark  Counties: 
Canvasbacks 

^         Pintails 

Other  ducks 

Rest  of  State: 
Canvasbacks 

Pintails 

Other  ducks 

Coots  and  moorhens 

Dark  Geese: 

Lincoln  &  Clark  Counties 
^      Scripps/Washoe  Lake  Zone 

Rest  of  State 
Light  Geese: 

Lincoln  &  Clark  Counties 

Scripps/Washoe  Lake  Zone 

Rest  of  State  (6) 

New  Mexico 
Ducks  (7): 

Canvasbacks 

Pintails 

Other  ducks 
Coots  and  Moorhens 


Oct.  4-Jan.  16 

Oct.  4-Jan.  16 

Oct.  4-Jan.  16 

Oct.  4-Jan.  16 


Oct.  4-Dec.  2 
Oct.  4-Dec.  2 
Oct.  4-Jan.  16 
Oct.  4-Jan.  16 

Oct.  4-Jan.  16 
Oct.  4-Jan.  16 


Nov.  27-Jan.  25 
Nov.  27-Jan.  25 
Oct.  13-Jan.  25 
Same  as  for  Other  ducks 


4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

25 

4 
3 


12 


14 


25 

8 
6 


14 


Oct.  11 -Oct.  15  & 

Nov.  1-Dec.  25 

Oct.  11 -Oct.  15  & 

Nov.  1-Dec.  25 

Oct.  11 -Oct.  15  & 

Oct.  17-Jan.  25 

«* 

Oct.  11 -Oct.  15  & 

Oct.  17-Dec.  10  '   . 

Oct.  11 -Oct.  15  & 

Dec.  2- Jan.  25 

Oct.  n-Oct.  15  & 

Oct.  17-Jan.  25 

Oct.  11 -Oct.  15  & 

8 

16 

Oct.  17-Jan.  25 

8 

16 

Oct.  18-Jan.  25 

2 

-  4 

Oct.  1 8-Jan.  4 

3 

6 

Oct.  18-Jan.  25 

3 

6 

Oct.  18-Jan.  25 

a 

6 

Oct.  1 8- Jan.  4 

3    ^ 

6 

Oct.  18-Jan.  25 

3 

6 

14 


24 
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Season  Dates 


New  Mexico  (cont.) 
Dark  Geese  (8): 
North  Zone 

South  Zone 
Light  Geese: 
North  Zone 

South  Zone 

Oregon 
Ducks: 

Zone  1 : 

Columbia  Basin  Unit: 
Canvasbacks 

Pintails 

Other  ducks 

Rest  of  Zone  1 : 
Canvasbacks 

Pintails 

Other  ducks 

Zone  2: 

Canvasbacks 
Pintails 
Other  ducks 

Coots 
Geese: 

Northwest  General  Goose  Zone: 
Dark  Geese 

Light  Geese 

Northwest  Special  Permit  Zone  (9): 
Dark  Geese 


Dusky  Canada  geese 
Cackling  Canada  geese 
Light  Geese 

Southwest  General  Zone  (10): 
Dark  Geese 


Sept.  27-Oct.  12& 
Nov.  3-Jan.  25 
Oct.  18- Jan.  25 

Sept.  27-Oct.  12  & 
Nov.  3-Jan.  25 
Oct.  18-Jan.  25 


Oct.  11 -Oct.  19  & 
Dec.  6-Jan.  25 
Oct.  11 -Oct.  19  & 
Dec.  6-Jan.  25 
Oct.  11 -Nov.  2  & 
Nov.  5-  Jan.  25 

Oct.  11 -Oct.  19  & 
Dec.  6-Jan.  25 
Oct.  11 -Oct.  19  & 
Dec.  6-Jan.  25 
Oct.  11 -Nov.  2  & 
Nov.  5-  Jan.  25 

Oct.  11 -Dec.  9 

Oct.  n-Dec.  9 

Oct.  11 -Dec.  9  & 

Dec.  12-  Jan.  25 

Same  as  for  Other  ducks 


Oct.  11 -Oct.  31  & 
Nov.  15-Jan.  25 
Oct.  11 -Oct.  31  & 
Nov.  15-Jan.  25 

Oct.  25-Nov.  9  & 
Nov.  22-Jan.  18  & 
Feb.  11 -Feb.  29 


Oct.  25-Nov.  9  & 
Nov.  22-Jan.  18 

Oct.  11 -Nov.  30  & 
Dec.  10-Jan.  25 


Limits 
Bag Possession 


3 
3 
2 

1 

1 


25 


6 
6 
4 

2 

2 
2 


14 


25 


4 

8 

4 

8 

3 

6 

3 

6 

4 

8 

4 

8 

4 

8 

1  per  season 

4 

8 

3 

6 

3 

6 

4 

8 

4 

8 
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Oregon  (cont.) 

Light  Geese 

Eastern  Zone: 

Klamath,  Harney,  Lake,  and  Malheur 
Counties: 
Dark  Geese 

Cackling  Canada  geese 
White-fronted  geese: 

Lake  County 

Rest  of  Zone 
Light  Geese 

Remainder  of  Eastern  Zone: 
Dark  Geese 

Cackling  Canada  geese 
White-fronted  geese 
Light  Geese 

Brant 

Utah  (11) 
Ducks: 

Zone  -1 : 

Canvasbacks 
Pintails 

Other  ducks  > 

Zone  2: 

Canvasbacks 
Pintails 
Other  ducks 
Coots 
Geese: 
Light 
Dark: 

Washington  County  (12) 
Rest  of  State 

Washington 
Ducks: 

East  Zone: 

Canvasbacks  >. 

Pintails 


Other  ducks 


Season  Dates 


Oct. 
Dec. 


11 -Nov.  30  & 
10-Jan.  25 


Oct.  11 -Nov.  30  & 
Dec.  10-Jan.  25 


Oct.  11 -Nov.  30  & 
Dec.  10-Jan.  25 

Oct.  11 -Nov.  2  & 
Nov.  12-Jan.  25 


Oct.  11 -Nov.  2  & 
Nov.  12-Jan.  25 
Nov.  10-Nov.  23 


Oct.  11 -Oct.  15  & 
Dec.  2-Jan.  25 
Oct.  11 -Oct.  15  & 
Dec.  2-Jan.  25 
Oct.  11-Oct  15  & 
Oct.  18-Jan.  25 


Bag 


3 
3 


4 
4 
1 

2 
4 
3 
3 

4 
4 
1 
4 
3 
3 
2 


Oct.  4-Dec.  2 

Oct.  4-Dec.  2 

Oct.  4' Jan.  17 

Oct.  4-Dec.  2 

Oct.  4-Dec.  2 

Oct.  4-Jan.  17 

Same  as  for  Other  ducks 

25 

Oct.  4-Jan.  1  7 

3 

Oct.  11 -Jan.  24 

3 

Oct.  4-Jan.  17 

3 

Limits 


Possession 


6 
6 


8 
8 
2 

4 
8 
6 
6 

8 
8 
2 
8 
6 
6 
4 


14 


25 

6 

6 
6 

14 
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Washington  (cont.) 
West  Zone  (13): 
Canvasbacks 

Pintails 

Other  ducks 

Coots 
Geese  (14): 

Management  Area  1  (16): 


Season  Dates 


Limits 


Bag 


Possession 


Oct.  11 -Oct.  15  & 

Dec.  2-Jan.  25 

Oct.  11 -Oct.  15  & 

' 

■ 

Dec.  2- Jan.  25 

. 

Oct.  11 -Oct  15  & 

Oct.  18-Jan.  25 

Same  as  for  Other  ducks 

25 

25 

4 

8 

Light  Geese 
Dark  Geese 

Management  Area  2A  (15) 
Dusky  Canada  geese 
Late-Season  Canada  Geese 
Dusky  Canada  geese 

Management  Area  2B  (15) 

Dusky  Canada  geese 
Management  Areas  3  (16) 

Management  Areas  4  &  5  (16) 

Brant  (17) 


Oct  11 -Jan.  4 
Oct  11 -Oct.  23  & 
Nov.  1-Jan.  25 
Dec.  9- Jan.  24 

Jan.  31 -Mar.  10 

Nov.  15-Jan.  4  & 
Jan.  31 -Mar.  10 

Oct.  11 -Oct.  23  & 
Nov.  1-Jan.  25 
Oct.  11 -Oct.  13  & 
Oct.  18-Jan.  25 
Nov.  22-Nov.  28  & 
Jan.  17-Jan.  25 


1  per  season  . 

4  8 

1  per  season 

4  8 

1  per  season 

4  8 

4  8 

4  8 

4  8 

2  *' 

2  4 


Wvomina 
Ducks: 

Canvasbacks 

Pintails 

Othe?  ducks 
Coots 
Dark  Geese 


14 


Sept.  27-Nov.  25 

c 

Sept.  27-Nov.  25 

Sept.  27-Jan.  10 

Same  as  for  Other  ducks 

25      ^ 

25 

Sept.  27-Jan.  2 

4 

8 

(1)  In  Arizona,  tbe  daily  limit  may  include  no  more  than  either  2  female  mallards  or  2  Mexican-like  ducks,  or 
1  of  each;  and  not  more  than  4  female  mallards  and  Mexican-like  ducks,  in  the  aggregate,  may  be  in 
possession. 

(2)  In  Arizona,  in  Yuma  County,  La  Paz  County,  Game  Management  Units  1 3B,  1 5,  and  that  portion  of  Unit 
16  lying  within  Mohave  County,  the  bag  and  possession  limits  are  3  and  6  for  Canada  geese  and  3  and  6  for 
light  geese,  respectively.  ^ 

(3)  In  California,  small  Canada  geese  are  cackling  and  Aleutian  Canada  geese. 

(4)  In  Idaho,  the  season  on  light  geese  is  closed  in  Fremont  and  Teton  Counties. 

(5)  In  Montana,  check  State  regulations  for  special  seasons/exceptions  in  Freezeout  Lake  WMA;  Canyon 
Ferry;  Flathead;  Deer  Lodge  County;  and  Missoula  County.  ^  .     ^ 

(6)  In  Nevada,  there  is  no  open  season  on  light  geese  in  Ruby  Valley  within  Elko  and  White  Pine  Counties, 
White  River  Valley  of  Nye  County,  and  Pahranagat  Valley  of  Lincoln  County. 


56090        Federal  Register /Vol.  68,  No.  188 /N 


Cuiry 


(7)  In  New  Mexico,  the  daily  bag  limit  for  ducks 
(only  1  of  which  may  be  a  hooded  merganser). 
18)  In  New  Mexico,  the  season  for  dark  geese  i 
Grande  Valley  Unit,  a  state  permit  is  required. 

(9)  In  Oreoon.  the  Northwest  Special  Permit 
See  State  regulations  for  specific  boundary 
permit  season. 

(10)  In  Oreoon.  those  portions  of  Coos  and 
to  ail  Canada  goose  hunting. 

(11)  In  Utah,  the  shooting  hours  are  8:00  a.m 
and  Box  Elder  Counties,  and  November  3 

(12)  In  Utah,  the  season  in  Washington  County 

(13)  In  Washinoton.  the  daily  bag  limit  in  the 
oldsquaws,  with  the  possession  limit  twice  the 
harlequins  is  1. 

(14)  In  Washinoton.  daily  bag  and  possession 
respectively. 

(15)  In  Washington,  see  State  regulations  for 
Canada  geese. 

(16)  In  Washington,  in  State  Goose  Area  4, 
holidays.   In  State  Goose  Areasi,  3,  and  5, 
shooting  hours. 

(17)  In  Washinoton.  brant  may  be  hunted  in 
specific  dates. 


and  mergansers  may  include  no  more  than  5  mergansers 
closed  in  Bernalillo  and  Sandual  Counties.   In  the  Middle  Rio 


Zcne  is  closed  to  all  goose  hunting,  except  for  designated  areas, 
descriptions,  times,  days,  and  other  conditions  of  the  special 


Counties  south  of  Bandon  and  west  of  US  101  are  closed 

to  sunset  on  October  6  in  Cache,  Salt  Lake,  Davis,  Weber, 
statevVide. 

is  for  Canada  geese  only. 
West  Zone  may  include  no  more  than  4  scoters  and  4 
Jaily  bag  limit.   The  daily  bag  and  possession  limit  for 

I  nnits  may  include  no  more  than  3  and  6  light  geese, 

s  )ecific  dates  and  conditions  of  permit  hunts  and  closures  for 

hunting  is  only  on  Saturdays,  Sundays,  Wednesdays,  and  certain 
huffing  is  everyday.    See  State  regulations  for  details,  including 

Sk  jgit  and  Pacific  Counties  only;  see  State  regulations  for 


(f)  Youth  Waterfowl  Hunting  Dav 


The  following  seasons  are  open  only  to 
by  an  adult  at  least  18  years  of  age.   This  adult 


yoL  th 


Definhion 

Youth  Hunters:   Includes  youths  1 5  years  of  ag( 


NOTE-  The  following  seasons  are  in  addition  to  trie 
Register  (68  FR  51832).   Bag  and  possession  lirfjits 


ATLANTIC  FLYWAY 
Connecticut 

Ducks  (except  Pintails),  mergansers,  coots 

» 

Florida 

Ducks,  mergansers,  coots,  moorhens,  and 

♦ 

Marvland 

Ducks,  coots,  mergansers,  Canada  geese, 

Massachusetts 

Ducks,  mergansers,  coots,  and  geese 

« 
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hunters.  Youth  Hunters  must  be  accompanied  into  the  field 
can  not  duck  hunt  but  may  participate  in  other  open  seasons. 


or  younger. 


seasons  published  previously  in  the  August  28,  2003,  Federal 
will  conform  to  those  set  for  the  regular  season. 


Season  Dates 


and  geese 


leese  (9) 


Nov.  8 


Jan.  31  &  Feb.  1 


•  • 


i  md  brant 


Oct.  1 1 


Oct.  1 1  &  1 3 


•  • 
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New  York 

Ducks,  coots,  mergansers,  and  Canada  geese: 

Long  Island  Zone 

Lake  Champlain  Zone 

Northeastern  Zone 

Southeastern  Zone 

Western  Zone 

•  « 

North  Carolina  . 

Ducks,  mergansers,  Canada  geese  (10),  and  coots 

South  Carolina 

Ducks  and  geese 

Virginia 

Ducks,  mergansers,  coots,  moorhens,  gallinules, 
and  Canada  geese  (11) 


Season  Dates 


Nov.  8  &  9 
Sept.  27  &  28 
Sept.  20  &  21 
Sept.  27  &  28 
Oct.  4  &  5 


Jan.  31 


Jan.  31  &  Feb.  1 


Oct.  18 


MISSISSIPPI  FLYWAY 


Arkansas 

Ducks,  geese,  mergansers,  coots,  moorhens,  and  gallinules 

Illinois 

Ducks,  mergansers,  coots,  and  geese: 
North  Zone 

Central  Zone  .  .  '      i       - 

South  Zone 

Indiana 

Ducks,  mergansers,  coots,  moorhens,  gallinules,  and  geese: 
North  Zone 
South  Zone 
Ohio  River  Zone 

•  •.         ♦  • 

Louisiana 

Ducks,  mergansers,  coots,  moorhens,  gallinules,  and  geese: 
West  Zone 

East  Zone 

'  •  •  •  » 

Mississippi 

Ducks,  mergansers,  coots,  moorhens,  gallinules,  and  geese 
« 
Missouri 

Ducks,  coots,  and  geese: 
North  Zone 
Middle  Zone 
South  Zone 


Jan.  31  &  Feb.  1 


Oct.  1 1  &  1 2 
Oct.  18  &19 
Nov.  8  &  9 


Oct.  4  &  5 
Nov.  1  &  2 
Nov.  8  &  9 


Nov.  1  &  2 
Nov.  8  &  9 


Jan.  31  &  Feb.  1 


Oct.  1 8  &  1 9 

Oct.  25  &  26 

,  Nov.  1 5  &  1 6 
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Ohio 


Ducks,  mergansers,  coots,  moorhens,  galinules,  and  geese 


Tennessee 

Ducks,  mergansers,  and  coots 


CENTRAL  FLYWAY 

Kansas (5) 

Ducks,  dark  geese,  mergansers  and  coots 
High  Plains 
Low  Plains 
Early  Zone 
Late  Zone  ;^ 

Oklahoma 

Ducks,  mergansers,  coots,  and  geese: 

High  Plains 

Low  Plains: 

Zone  1 

Zone  2 


Texas 


Ducks,  mergansers,  and  coots: 
High  Plains 
Low  Plains: 
^  North  Zone 
South  Zone 


PACIFIC  FLYWAY 
Arizona 

Ducks,  geese,  mergansers,  coots,  moorhens,  and  gallinules 

North  Zone 

South  Zone 

California 

Ducks,  geese,  mergansers,  coots,  moorhens,  and  gallinules 
Northeastern  Zone 
\  Colorado  River  Zone 

Southern  Zone 
Southern  San  Joaquin  Valley 
Balance-of-State  Zone 

Colorado 

Ducks,  dark  and  light  geese,  mergansers,  ^nd  coots 


•  »         • 


Season  Dates 


Oct.  11  &  12 


Jan.  31  &  Feb.  1 


Oct.  4  &  5 

Oct.  4  &  5 
Oct.  11  &  12 


Oct.  4  &  5 

Oct.  18  &  19 
Nov.  1  &  2 


Oct.  18  &  19 

Oct.  25  &  26 
Oct.  18  &  19 


Oct.  1 1 
Jan.  31 


Sept.  27  &28 
Jan.  31 

Jan.  31  &  Feb.  1 
Jan.  31  &  Feb.  1 
Jan.  31  &  Feb.  1 


Sept.  27  &  28 


\ 
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Nevada 

Ducks,  geese,  mergansers,  coots,  moorhens,  and  gallinules 
Lincoln  and  Clark  Counties 
Rest  of  State 


Season  Dates 


Jan.  31 
Sept.  27 


(5)  In  Kansas,  the  adult  accompanying  the  youth  and  nonresident  youth,  must  be  licensed  and  possess  state  and 
federal  duck  stamps  as  required  by  state  or  federal  regulation  to  hunt  waterfowl. 

•  •  •  •        • 

(9)  In  Florida,  the  Canada  goose  season  is  only  open  in  the  Florida  waters  of  Lake  Seminole  in  Jackson  County 

that  are  south  of  SR  2,  north  of  Jim  Woodruff  Dam,  and  east  -of  SR271 .   The  light  goose  season  is  only  open 

north  and  west  of  the  Suwannee  River. 

CO)  In  North  Carolina,  the  daily  bag  limit  in  the  Northeast  Hunt  Zone  may  not  include  Canada  geese. 

(1 1 )  In  Virginia,  the  daily  bag  limit  for  Canada  geese  is  1 . 

5.     Section  20.106  is  amended  by  adding  the  entries  for  the  following  States  in  alphabetical  order  to  read  as 
follows: 

« 
§20.106  Seasons,  limits.  ar>d  shooting  hours  for  sandhill  cranes. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting,  respective 
open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession  limits  on  the  species 
designated  in  this  section  are  as  follows: 

• 

Shooting  and  Hawking  hours  are  one-half  hour  before  sunrise  until  sunset,  except  as  otherwise  restricted  by  State 
regulations.   Area  descriptions  were  published  in  the  August  27,  2003,  Federal  Register  (68  FR  51658). 

Note:  The  following  seasons  are  in  addition  to  the  seasons  published  previously  in  the  August  28,  2003,  Federal 
Register  (68  FR  51832). 


CENTRAL  FLYWAY 
Oklahoma  (1) 


Season  Dates 


Oct.  25-Jan.  25 


Limits 


Ja2_ 


Possession 


Texas  (1): 
Zone  A 
Zone  B 
Zone  C 


Nov;  1-Feb.  1 
Nov.  22-Feb.  1 
Dec.  20- Jan.  18 


3 
3 
2 


6 
6 
4 


(1 )  Each  hunter  participating  in  a  regular  sandhill  crane  hunting  season  must  obtain  and  carry  in  his  possession 
while  hunting  sandhill  cranes  a  valid  Federal  sandhill  crane  hunting  pernvt  available  without  cost  from 
conservation  agencies  in  the  States  where  crane  hunting  seasons  are  allowed.  The  permit  must  be  displayed  to 
any  authorized  law  enforcement  official  upon  request. 


6.  Section  20.107  is  revised  to  read  as  follows: 
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§20.107  Seasons,  limits,  and  shooting  hours  ror  swans. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting,  respective 
open  seasons  (dates  inclusive),  shooting  and  ha  /vking  hours,  and  daily  bag  and  possession  limits  on  the  species 
designated  in  this  section  are  as  follows: 

Shooting  hours  are  one-half  hour  before  sunrise  until  sunset,  except  as  otherwise  restricted  by  State  regulations. 
Hunting  is  by  State  permit  only. 


NOTE:     Successful  permittees  must  immedia 
regulations. 


ATLANTIC  FLYWAY 
North  Carolina 

Virginia 

CENTRAL  FLYWAY  (1) 
Montana 

North  Dakota 

South  Dakota 

PACIFIC  FLYWAY  (1)(2) 
Montana  (3) 

Nevada  (4)(5) 

Utali  (3)(5) 


(1)  See  State  regulations  for  description  of  arej 

(2)  Any  species  of  swan  may  be  taken. 

(3)  All  harvested  swans  and  tags  must  be  checked 

(4)  All  harvested  swans  and  tags  must  be  checked 

(5)  Harvests  of  trumpeter  swans  are  limited  to 
that  the  quota  of  trumpeter  swans  allotted  to  Nfevada 
any  swan  species  in  the  respective  State  will  be 
through  local  information  media  at  least  48  houfs 
through  State  regulations  with  such  notice  and 


ely  validate  their  harvest  by  that  method  required  in  State 


Season  Dates 


Nov.  1-Jan.  31 
Dec.  1-Jan  31 

Oct.  4-Jan.  8 
Oct.  4-Dec.  14 
Oct.  4-Dec.  21 

Oct.  18-Dec.  1 
Oct.  18- Jan.  4 
Oct.  4-Dec.  14 


Limits 
Bag Possession 

1  tundra  swan  per  season 

1  tundra  swan  per  season 


1  tundra  swan  per  season 
1  tundra  swan  per  season 
1  tundra  swan  per  permit 

1  swan  per  season 
1  swan  per  season 
1  swan  per  season 


open  to  swan  hunting. 


or  registered  within  3  days  of  harvest, 
or  registered  within  5  days  of  harvest. 
5  in  Nevada  and  10  in  Utah.   When  it  has  been  determined 

and  Utah  will  have  been  filled,  the  season  for  taking  of 
closed  by  either  the  Director  upon  giving  public  notice 

in  advance  of  the  time  and  date  of  closing,  or  by  the  State 
ime  (not  less  than  48  hours)  as  they  deem  necessary. 


7.     Section  20.109  is  amended  by  adding  the  ^ntries  for  the  following  States  in  alphabetical  order  to  read  as 
follows: 


i20.109   Extended  seasons,  limits,  and  hours 


n_ 


Subject  to  the  applicable  provisions  of  the  pieceding  sections  of  this  part,  areas  open  to  hunting,  respective 


open  seasons  (dates  inclusive),  hawking  hours, 
in  this  section  are  prescribed  as  follows 


and  daily  bag  and  possession  limits  for  the  species  designated 
Hawking  hours  are  one-half  hour  before  sunrise  i  ntil  sunset  except  as  otherwise  restricted  by  State  regulations. 


taking  migratory  game  birds  by  falconry. 
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Limits:  The  daily  bag  limit  may  include  no  more  than  3  migratory  game  birds,  singly  or  in  the  aggregate.  The 
possession  limit  is  twice  the  daily  bag  limit.  These  limits  apply  to  falconry  during  both  regular  hunting  seasons 
and  extended  falconry  seasons  --  unless  further  restricted  by  State  regulations.  The  falconry  bag  and  possession 
limits  are  not  in  addition  to  regular  season  limits.  Unless  otherwise  specified,  extended  falconry  for  ducks  does 
not  include  sea  ducks  within  the  special  sea  duck  areas.  Although  many  States  permit  falconry  during  the  gun 
seasons,  only  extended  falconry  seasons  are  shown  betow.    Please  consult  State  regulations  for  details. 

NOTE:  The  following  seasons  are  in  addition  to  the  seasons  published  previously  in  the  August  28,  2003,  Federal 
Reaister  (68  FR  51832). 


ATLANTIC  FLYWAY 
Delaware 


•       .  ■  » 


Ducks,  mergansers,  coots,  and  brant 


Extended  Falconry. Dates 


Jan.  27-Mar.  10 


Florida 


Georgia 


•  •  •  * 

Ducks,  mergansers,  light  geese,  and  coots  (6) 

Ducks,  mergansers,  gallinules,  coots,  and  sea  ducks 


Maine 


Ducks,  mergansers,  and  coots  (4): 
North  Zone 
South  Zone 


Oct.  30-Nov.  12  & 
Feb.  2-Feb.  27 

Nov.  15-Nov.  21  & 
Dec.  1-Dec.  5  & 
Jan.  26-Feb.  15 


Dec.  10-Jan.  31 
Jan.  7-Feb.  28 


Maryland 

Ducks 
Brant 


Oct.  1-Oct.  4  & 
Jan.  31 -Mar.  10 
Jan.  28-Mar.  10 


Massachusetts 

Ducks,  mergansers,  and  coots: 
Western  Zone 

Central  Zone 


Coastal  Zone 


New  Hampshire 

Ducks,  mergansers,  and  coots: 
Inland  Zone 

Coastal  Zone 


Oct.  6-Oct.  13  & 
Dec.  23-Jan.  20 
Oct.  6-Oct.  14  & 
Dec.  1-Dec.  18  & 
Jan.  1 1-Jan.  20 
Oct.  6-Oct.  14  & 
Oct.  27-Nov.  20  & 
Jan.  19-Jan.  20 


Nov.  10-Nov.  25  & 
Dec.  22-Jan.  21 
Jan.  24-Mar.  10 
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New  Jersey 

Woodcock: 
North  Zone 

South  Zone 


Ducks: 

North  Zone 

South  Zone 

Coastal  Zone 


New  York 

Ducks,  mergansers  and  coots: 
Long  Island  Zone 


Northeastern  Zone 


Southeastern  Zone 


Western  Zone 


Pennsylvania   ^ 

Mourning  doves 

Ducks: 

North  Zone 


South  Zone 
Northwest  Zone 


Lake  Erie  Zone 
Canada  Geese: 

SJBP  Zone. 

Pymatuning  Zone 
,  AP  Zone 

RP  Zone 

South  Carolina 

Ducks,  mergansers,  and  coots 


^ 
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Extended  Falconry  Dates 


Oct.  1-Oct.  15  & 
Nov.  9-Jan.  1 5 
Oct.  1-Nov.  7  & 
Nov.  30-Dec.  25  & 
Dec.  28-Jan.  15 

Nov.  8-Nov.  14  & 
Jan.  2-Jan.  31 
Dec.  11 -Dec.  13  & 
Jan.  11 -Feb.  14 
Nov.  21 -Nov.  22  & 
Jan.  25-Feb.  28 


Nov.  1-Nov.  20  & 
Dec.  1-Dec.  6  & 
Jan.  26-Jan.  31 
Oct.  1-Oct.  3  & 
Nov.  16-Nov.  26  & 
Dec.  14-Dec.  31 
Oct.  1-Oct.  10  & 
Oct.  20-Nov.,7  & 
Dec.  29-Dec.  31 
Oct.  1-Oct.  17  & 
Dec.  3-Dec.  26 


Oct.  6-Oct.  31  & 
Dec.  1-Dec. 16 

Oct.  27-Nov.  14  & 
Jan.  9- Jan.  19  & 
Feb.  16-Mar.  10 
Oct.  20-Nov.  14  & 
Feb.  12-Mar.  10 
Oct.  27-Oct.  31  & 
Dec.  26-Jan.  19  & 
Feb.  16-Mar.  10 
Jan.  16-Mar.  10 

Feb.  26-Mar.  10 
Dec.  26-Mar.  10 
Mar.  3-Mar.  10 
Feb.  26-Mar.  10 


Oct.  22-Nov.  25  & 
Dec.  1-Dec.  1 1 
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Virginia 


Ducks,  mergansers,  coots,  moorhens, 
and  gallinules 

Canada  Geese 

Brant 


MISSISSIPPI  FLYWAY 
Arkansas 

Ducks,  mergansers,  and  coots 


Illinois 


Ducks,  mergansers,  and  coots 


Extended  Falconry  Dates 


Dec.  8-Dec.  12  & 
Jan.  26-Feb.  28 
Dec.  2-Dec.  12  & 
Jan.  26-Feb.  21 
Nov.  7-Nov.  14  & 
Dec.  8-Dec.  12  & 
Jan.  26-Mar.  10 


Dec.  8-Dec.  11  & 
Dec.  25  & 
Jan.  26-Feb.  18 


Feb.  11 -Mar.  10 


Indiana 


Ducks,  mergansers,  and  coots: 
North  Zone 

South  Zone 

Ohio  River  Zone 


Sept.  27-Oct.  3  & 
Feb.  17-Mar.  9 
Oct.  5-Oct.  12  & 
Feb.  18-Mar.  9 
Oct.  5-Oct.  12  & 
Feb.  18-Mar.  9 


Iowa 

Ducks,  mergansers,  and  coots 
Canada  Geese  and  Brant: 

North  Zone 

South  Zone 

White-fronted  Geese 
North  Zone 
i  South  Zone 

Kentucky 

Ducks,  mergansers,  and  coots 

Canada  Geese: 

Western  Goose  Zone  , 
Fulton  County 
Rest  of  Zone 
Pennyroyal/Coalfield  Zone 
Rest  of  State 
Whiterfronted  geese,  brant,  and  light  geese 


Dec.  15-Jan.  28 

Dec.  6-Dec.  27 
Oct.  20-Nov.  7  & 
Dec.  25-Dec.  27 

Dec.  22-Dec.  27 
Dec.  25-Dec.  27 


Nov.  5-Nov.  26  & 
Jan.  26-Feb,  1 


Nov.  8-Dec.  5 
Nov.  5-Dec.  5 
Nov.  5-Dec.  12 
Nov.  5-Dec.  12 
Nov.  5-Nov.  26 
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Michigan 


Ducks,  mergansers,  coots,  and  moorhefis: 
North  Zone 
Middle  Zone 

'  South  Zone 


Minnesota 


Ducks,  mergansers,  coots,  moorhens 

Mississippi 

Mourning  Doves 


■  a. 


Ducks,  mergansers  and  coots 


Missouri 


Ohio 


Ducks,  mergansers,  and  coots: 
North  Zone 

Middle  Zone 

South  Zone 


Ducks,  mergansers,  and  coots 


Tennessee 

» 

Ducks,  mergansers,  and  coots 

Wisconsin 

.  Rails,  snipe,  moorhens,  and  gallinules 
North"  Duck  Zone 

South  Duck  Zone 

Woodcock      ., 

Ducks,  mergansers,  and  coots 


id  gallinules 


Extended  Falconry  Dates 


Nov.  26-Jan.  9 
Dec.  1-Jan.  2  & 
Jan.  5-Jan.  10 
Dec.  8-Jan.  2  & 
Jan.  5-Jan.  10  & 
Mar.  1-Mar.  8 


Nov.  26-Jan.  10 


Nov.  29-Dec.  21  & 
Jan.  17-Feb.  9 
Feb.  11 -Mar.  10 


Sept.  6-Sept.  21  & 
Sept.  24-Oct.  24 
Sept.  6-Sept.  21  & 
Oct.  1-Oct.  31 
Sept.  6-Sept.  21  & 
Oct.  22-Nov.  21 


Sept.  1-Sept.  16  & 
Oct.  11 -Oct.  12  & 
Jan.  19-Feb.  16 


Sept.  18-Oct.  27 


Sept.  1-Sept.  2&& 
Nov.  26-Dec.  16 
Sept.  1-Oct.  3  & 
Oct.  13-Oct.  17  & 
Dec.  8-Dec.  16 
Sept.  1-Sept.  19  & 
Nov.  4-Dec.  16 
Sept.  20-Sept.  21  & 
Jan.  26-Mar.  10 
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CENTRAL  FLYWAY 
Kansas 

Ducks,  mergansers,  and  coots: 
Low  Plains: 

Early  Zone  and  Late  Zone 

Montana  (2) 

Ducks,  mergansers,  and  coots: 
Zones  1  and  2 


Extended  Falconry  Dates 


Feb.  22-Mar.  7 


Sept.  24-Sept.  30 


Oklahoma 

Ducks,  mergansers,  and  coots: 
Low  Plains: 
Zone  1 

Zone  2 


Dec.  8-Dec.  12  & 
Jan.  12-Jan.  21 
Dec.  8-Dec.  12  & 
Jan.  26-Feb.  4 


South  Dakota 

Ducks,  mergansers,  and  coots: 
Low  Plains: 
North  Zone 


Middle  Zone 


South  Zone 


High  Plains 


Sept.  4-Sept.  19  & 
Sept.  22-Sept.26  & 
Dec.  10-Dec.  19 
Sept.  4-Sept.  19  & 
Sept.  22-Sept.  26  & 
Dec.  10-Dec.  19 
Sept.  4-Sept.  19  & 
Sept.  22-Oct.  6 
Sept.  4-Sept.  1 1 


Texas 


Ducks,  mergansers,  and  coots: 
Low  Plains  North  Zone 
Low  Plains  South  Zone 


Jan.  26-Feb.  9 
Jan.  19-Feb.  2 


Arizona 


Ducks  and  rhergansers: 
North  Zone 

South  Zone 


Oct.  12-Oct.  16 
Jan.  30-Feb.  3 


California 

Ducks,  mergansers,  and  coots: 
Northeastern  Zone 
Colorado  River  Zone 


Dec.  10-Dec.  11 
Jan.  26-Jan.  30 
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California  (cont.) 

Southern  Zone  ! 

Balance-of-State  Zone  and  So.  San  wjoaquin  Zone 

Canada  Geese: 

Northeastern  Zone 
Southern  Zone 
Balance-of-State  Zone  (5) 

Southern  San  Joaquin  Zone 

White-fronted  Geese: 
Northeastern  Zone 
Southern  Zone 
Balance-of-State  Zone  and  So.  San  Jjoaquin  Zone 

Brant  ^ 

Northeastern  Zone 

Southern  Zone 

Balance-of-State  Zone  and  So.  San  Joaquin  Zone 

Light  Geese: 

Northeastern  Zone 
Southern  Zone 
Balance-of-State  Zone 


New  Mexico 


Extended  Falconry  Dates 


Rails 

Dark  Geese: 
North  Zone 
South  Zone 

Light  Geese: 
North  Zone 
South  Zone 


\ 


Jan.  26-Jan.  30 
Nov.  20  & 
Jan.  26-Jan.  30 

Jan.  19-Jan.  23 
Jan.  26-Jan.  30 
Oct.  18-Oct.  31  & 
Jan  26-Jan.  30 
Oct.  18-Oct.  31  & 
Jan.  26-Jan.  30 

Jan.  19-Jan.  23 
Jan.  26-Jan.  30 
Oct.  18-Oct.  31  & 
Jan.  26-Jan.  30 

Oct.  11 -Nov.  9  & 
Dec.  10- Jan  23 
Oct.,18-Nov.  9  & 
Dec.  10-Jan.  30 
Oct.  18-Nov.  9  & 
Dec.  10-Jan.  30 

Jan.  19-Jan.  23 
Jan.  26-Jan.  30 
.^ct.  18-Oct.  31  & 
Jan.  26-Jan.  30 


-Nov.  29-Jan.  4 

Oct.  27-Nov.  2 
Oct.  11 -Oct.  17 

Oct.  27-Nov.  2 
Oct.  11 -Oct.  17 


<2)  In  Montana,  the  bag  limit  is  2  and  the  possession  limit  is  6. 

♦         »         »         •         » 

(4)  In  Maine,  the  daily  bag  and  possession  limits  for  black  ducks  are  1  and  2,  respectively. 

(5)  In  California,  the  falconry  season  for  CanaiJa  geese  is  closed  in  the  Del  Norte  and  Humbolt  Area,  the 
Sacramento  Valley  Area,  and  in  the  San  Joaquin  Valley  Area. 

(6)  In  Florida,  light  geese  may  only  be  taken  nor  h  and  west  of  the  Suwannee  River 

[FR  Doc.  03-24447  Filed  9-26-03;  8:45  am] 
BILUNG  CODE  4310-S5-C 
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Part  m 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Regulations  on 
Certain  Federal  Indian  Reservations  and 
Ceded  Lands  for  the  2003-04  Late  Season; 
Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
FMi  and  Wildlife  Sarvic* 

50  CFR  Part  20 
MN  1018-AI90 

Migratory  Bird  Hunting;  Regulations  . 
on  Certain  Federal  Indian  Reservations 
and  Ceded  Lands  for  tfie  2003-04  Late 
Season 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
late-season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  responds  to 
tribal  requests  for  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
recognition  of  their  authority  to  regulate 
himting  under  established  guidelines. 
This  rule  allows  the  establishment  of 
season  bag  limits  and,  thus,  harvest  at 
levels  compatible  with  populations  and 
habitat  conditions. 

DATES:  This  rule  takes  effect  on 
September  27,  2003. 

ADDRESSES:  You  may  inspect  comments 
on  the  special  hunting  regulations  and 
tribal  proposals  during  normal  business 
hours  in  room  4107,  Arlington  Square 
Building,  4501  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Tina 
Chouinard,  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service.  (318/305-0643).  or  Ron  W. 
Kokel,  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service.  (703/358-1967). 
SUPPLEMBfTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 
1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  authorizes  and  directs  the 
Secretary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperatine  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
pinchased,  shipped,  carried,  exported  or 
transported. 

In  a  proposed  rule  published  in  the 
August  8,  2003,  Federal  Register  (68  FR 
47424),  we  proposed  special  migratory 
bird  hunting  regulations  for  the  2003-04 
hunting  season  for  certain  Indicm  tribes, 
under  the  guidelines  described  in  the 
June  4. 1985.  Federal  Register  (50  FR 
23467).  The  guidelines  respond  to  tribal 


requests  for  ^ervice  recognition  of  their 
reserved  hu4ting  rights,  and  for  some 
tribes,  recogaition  of  their  authority  to 
regulate  hunting  by  both  tribal  members 
and  nomnen  bers  on  their  reservations. 
The  guidelin  bs  include  possibilities  for: 

(1)  On-res<  rvation  hunting  by  both 
tribal  membi  rs  and  nonmembers,  with 
hunting  by  n  ontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  1  »ut  on  dates  different  from 
those  selecte  1  by  the  siurounding 
State(s); 

(2)  On-res(  rvation  hunting  by  tribal 
members  onl  y,  outside  of  usual  Federal 
frameworks  ;  or  season  dates  and  length, 
and  for  daily  bag  eind  possession  limits; 
and 

(3)  Off-res(  rvation  hunting  by  tribal 
members  on  ::eded  lands,  outside  of 
usual  framev  rork  dates  and  season 
length,  with  ;ome  added  flexibility  in 
daily  bag  ana  possession  limits. 

In  all  easel  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10- 
September  1  closed  season  mandated  by 
the  1916  Mif  ratory  Bird  Treaty  with 
Canada. 

In  a  propoi  ed  rule  published  in  the 
May  6,  2003,  Federal  Register  (68  FR 
24324),  we  r  quested  that  tribes  desiring 
special  hunt  ng  regulations  in  the  2003- 
04  hunting  s(  sason  submit  a  proposal 
including  de  ails  on: 

(a)  Heirvesl  anticipated  under  the 
requested  rei  ulations; 

(b)  Methoos  that  would  be  employed 
to  measure  oj  monitor  harvest  (such  as 
bag  checks,  r  lail  questionneiires,  etc.); 

(c)  Steps  tl  at  would  be  taken  to  limit 
the  level  of  h  arvest,  where  it  could  be 
shown  that  fi  ilure  to  limit  the  harvest 
would  adver  ;ely  impact  the  migratory 
bird  resourc€ ;  and 

(d)  Tribal  ( apabilities  to  establish  and 
enforce  migri  itory  bird  hunting 
regulations. 

No  action  ;  s  required  if  a  tribe  wishes 
to  observe  th  j  hunting  regulations 
established  h  y  the  State(s)  in  which  an 
Indian  resent  ation  is  located.  We  have 
successfully  ised  the  guidelines  since 
the  1985-86  lunting  season.  We 
finalized  the  guidelines  beginning  with 
the  1988-89  hunting  season  tAugust  18, 
1988,  Feder^  Register  [53  FR  31612]). 

Although  the  August  8,  2003, 
proposed  rul^  included  generalized 
regulations  fir  both  early-  and  late- 
season  hunti  ig,  this  rulemaking 
addresses  on  y  the  late-season 
proposals.  Ea  rly-season  proposals  were 
addressed  in  a  final  rule  published  in 
the  August  2  >  Federal  Register  (68  FR 
55660).  As  a  general  rule,  early  seasons 
begin  diu-ing  September  each  year  and 
have  a  prima  -y  emphasis  on  such 
species  as  m(  luming  and  white-winged 


dove.  Late  seasons  begin  about 
September  24  or  later  each  year  and 
have  a  primary  emphasis  on  waterfowl. 

Status  of  Populations 

In  the  August  8,  2003,  proposed  rule, 
we  reviewed  the  status  for  various 
populations  for  which  seasons  were 
proposed.  This  information  included 
brief  summaries  of  the  May  Breeding 
Waterfowl  and  Habitat  Survey  and 
population  status  reports  for  blue- 
winged  teal,  sandhill  cranes,  woodcock, 
mourning  doves,  white- winged  doves, 
white-tipped  doves,  and  band-tailed 
pigeons.  The  tribal  seasons  established 
below  are  commensinate  with  the 
population  status. 

Comments  and  Issues  Concerning 
Tribal  Proposals 

For  the  2003-04  migratory  bird 
hunting  season,  we  proposed 
regulations  for  29  tribes  and/or  Indian 
groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  Some 
of  the  proposals  submitted  by  the  tribes 
had  both  early-  and  late-season 
elements.  However,  as  noted  earlier, 
only  those  with  late-season  proposals 
are  included  in  this  final  rulemaking;  19 
tribes  have  proposals  with  late  seasons. 
Proposals  are  addressed  in  the  following 
section.  The  comment  period  for  the 
proposed  rule,  published  on  August  8, 
2003,  closed  on  August  18,  2003, 
however,  we  did  not  receive  any    ' 
comments.  We  received  one  comment 
regarding  the  notice  of  intent  published 
on  May  6,  2003,  which  announced 
rulemaking  on  regulations  for  migratory 
bird  hunting  by  American  Indian  tribal 
members.  We  responded  to  this 
comment  in  the  August  29  final  rule. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Coimcil  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  Jime  13, 1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Enviroiunental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9, 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
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22727).  Copies  of  these  documents  are 
available  from  us  at  the  address 
indicated  under  ADDRESSES.  In  addition, 
an  August  1985  Environmental 
Assessment  titled  "Guidelines  for 
Migratory  Bird  Hunting  Regulations  on 
Federal  Indian  Reservations  and  Ceded 
Lands"  is  available  from  the  same 
address. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insiue  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *   *   *" 
Consequently,  we  conducted 
consultations  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a  " 
biological  opinion  and  may  have  caused 
modification  of  some  regulatory 
measures  previously  proposed.  The 
final  frameworks  reflect  any 
modifications.  Oiir  biological  opinions 
resulting  from  this  Section  7 
consultation  are  public  documents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  MBM,  at  the  address 
indicated  under  ADDRESSES. 

Executive  Order  12866 

Collectively,  the  rules  covering  the 
overall  frameworks  for  migratory  bird 
hunting  are  economically  significant 
and  have  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
Executive  Order  12866.  This  rule  is  a 
small  portion  of  the  overall  migratory 
bird  hunting  frameworks  and  was  not 
individually  submitted  and  reviewed  by 
OMB  under  Executive  Order  12866.  As 
such,  a  cost/benefit  analysis  was 
initially  prepared  in  1981.  Thi?  analysis 
was  subsequently  revised  annually  from 
1990-96,  and  then  updated  in  1998.  We 
will  update  again  in  2004.  It  is  further 
discussed  below  under  the  heading 
Regulatory  Flexibility  Act.  Results  from 
the  1998  analysis  indicate  that  the 
expected  welfare  benefit  of  the  annual 
migratory  bird  hunting  frameworks  is  on 
the  order  of  $50  to  $192  million.  Copies 
of  the  cost/benefit  analysis  are  available 


upon  request  from  the  address  indicated 
under  ADDRESSES. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
nimibers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  emnual  hunting 
regulation.^  on  small  business  entities  in 
detail  as  part  of  the  1981  cost-benefit 
analysis  discussed  under  Execu'  ve 
Order  12866.  This  analysis  was  revised 
annually  from  1990-95.  In  1995,  the 
Service  issued  a  Small  Entity  Flexibility 
Analysis  (Analysis),  which  was 
subsequently  updated  in  1996  and  1998 
and  will  be  updated  in  2004.  The 
primary  source  of  information  about 
hunter  expenditures  for  migratory  game 
bird  hunting  is  the  National  Hunting 
and  Fishing  Survey,  which  is  conducted 
at  5-year  intervals.  The  1998  Analysis 
was  based  on  the  1996  National  Hunting 
and  Fishing  Siuvey  and  the  U.S. 
Department  of  Commerce's  County 
Business  Patterns,  from  which  it  was 
estimated  that  migratory  bird  hunters 
would  spend  between  $429  million  and 
$1,084  billion  at  small  businesses  in 
2003.  Copies  of  the  Analysis  are 
available  upon  request  from  the  address 
indicated  under  ADDRESSES. 

Energy  Efiects — Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  This  rule  is 
not  expected  to  adversely  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  annual  fnigratory  bird  hunting 
regulations  constitute  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  For  the  reasons  outlined 
above,  this  series  of  rules  has  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  However,  because  these  rules 
establish  hunting  seasons,  we  do  not 
plan  to  defer  the  effective  date  of  this 
rule  under  the  exemption  contained  in 
5  U.S.C.  808(1).  and  this  rule  will  be 
effective  immediately. 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
We  utilize  the  various  recordkeeping 


and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20,  subpart  K,  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  OMB  has 
approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  clearance  ninnber  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estmates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  OMB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
clearance  number  1018-0023  (expires 
10/31/2004).  The  information  from  this 
survey  is  used  to  estimate  the 
magnitude  and  the  geographical  and 
temporal  distribution  of  harvest,  and  the 
portion  it  constitutes  of  the  total 
population.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  -2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  it  will  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(B)(2)  of  Executive  Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  the  annual  migratory  bird 
hunting  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use  o 
of  private  and  public  property. 
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Federalism  Effects 

Ehie  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govenunent-to-Govemment 
jRelationship  With  Tribes 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  Thus,  in 
accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Govenunents"  (59  FR  22951),  November 
6,  2000,  (3  CFR  2000  Comp..  p.  304), 
Executive  Order  13175,  and  512  DM  2, 
we  have  evaluated  possible  effects  on 
Federally  recognized  Indian  tribes  and 
have  determined  that  there  are  no 
effects  on  Indian  trust  resources. 
However,  by  virtue  of  the  tribal 
proposals  received  in  response  to  the 
May  6,  2003,  request  for  proposals  and 
the  August  8,  2003,  proposed  rule,  we 
have  consulted  with  all  the  tribes 
affected  by  this  rule. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  himting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  we  intend  that  the  public  be 
given  the  greatest  possible  opportimity 
to  conunent  on  the  regulations.  Thus, 


when  the  posliminary  proposed 
rulemaking  ^as  published,  we 
established  What  we  believed  were  the 
longest  periods  possible  for  public 
conmient.  I4  doing  this,  we  recognized 
that  when  tl^e  comment  period  closed, 
time  would  be  of  the  essence.  That  is, 
if  there  wera  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
rulemaking,,  the  tribes  would  have 
insufficient  kime  to  communicate  these 
seasons  to  tl^eir  member  and  nontribal 
hunters  and  to  establish  and  publicize 
the  necessai^  regulations  and 
procedures  to  implement  their 
decisions. 

We,  therelore,  find  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Ajct,  and  these  regulations 
will  take  effict  immediately  upon 
publication., 

Therefore  imder  the  authority  of  the 
Migratory  B  rd  Treaty  Act  of  July  3, 
1918,  as  amended  (40  Stat.  755;  16 
U.S.C.  703  e  I  seq.],  we  prescribe  final 
hunting  regi  lations  for  certain  tribes  on 
Federal  Indi  m  reservations  (including 
off-reservation  trust  lands),  and  ceded 
lands.  The  r  ;gulations  specify  the 
species  to  b(  hunted  and  establish 
season  dates ,  bag  and  possession  limits, 
season  lengt  i,  and  shooting  hours  for 
migratory  ga  me  birds. 

List  of  Subjc  cts  in  50  CFR  Part  20 


Exports, 
and  recordk  seping 
Transportati  on 


I^unting,  Imports,  Reporting 
requirements. 
Wildlife. 


■  According  ly 
chapter  I  of 
Federal  Regulations 
follows: 


,  part  20,  subchapter  B, 
^itle  50  of  the  Code  of 
is  amended  as 


Authority: 

U.S.C.  742  a- 


Note:  The 

provided  for 
appear  in  the 
because  of 


■  2.  Section 
revising  par^i 
(1).  (o).  (p), 
paragraphs 
forth  below 


published  al 
2003.) 


PART  20— {f  MENDED] 

1 .  The  aut  lority  citation  for  part  20 
continues  to  read  as  follows: 


6  U.S.C.  703-712  and  16 
Pub.  L.  106-108. 


fdll 


their 


owing  hunting  regulations 
50  CFR  20.110  will  not 
[]ode  of  Federal  Regulations 
seasonal  nature). 


ly 


20.110  is  amended  by 
igraphs  (a),  (b),  (f).  (h).  (k), 
,  and  (s)  and  by  adding 
through  (bb)  to  read  as  set 
(Current  §  20.110  was 


It) 


68  FR  51923,  August  29, 


§20.110    Seasons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands. 

(a)  Colorado  River  Indian  Tribes, 
Parker,  Arizona  fTribal  Members  and 
Nontribal  Hunters) 

Doves 

Season  Dates:  Open  September  1, 
close  September  15,  2003;  then  open 
November  15,  2003,  close  December  29, 
2004. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  is  10 
moiuning  or  10  white-winged  doves, 
singly,  or  in  the  aggregate.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 

Ducks  (Including  Mergansers) 

Season  Dates:  Open  October  11,  2003, 
close  January  25,  2004. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  two  hen 
mallards,  two  redheads,  two  Mexican 
ducks,  two  goldeneye,  two  cinnamon 
teal,  and  four  scaup.  The  seasons  on 
canvasback  and  pintail  are  closed.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Coots  and  Common  Moorhens 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots  and  common  moorhens,  singly  or, 
in  the  aggregate. 

Geese 

Season  Dates:  Open  October  18,  2003, 
close  January  25,  2004. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  no  more  than  three 
dark  (Canada)  geese  and  three  white 
(snow,  blue,  Ross's)  geese.  The  * 

possession  limit  is  six  dark  geese  and 
six  white  geese. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  required  for  all  persons  14  years  and 
older  and  must  be  in  possession  before 
taking  any  wildlife  on  tribal  lands.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(b)  Crow  Creek  Sioux  Tribe,  Crow 
Creek  Indian  Reservation,  Fort 
Thompson,  South  Dakota  (Tribal 
Membiers  and  Nontribal  Hunters) 

Sandhill  Cranes 

Season  Dates:  Open  September  13, 
close  October  19,  2003. 

Daily  Bag  Limit:  Three  sandhill 
cranes. 
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Doves 


Season  Dates:  Open  September  1, 
close  October  30,  2003 

Daily  Bag  Limit:  15  mourning  doves. 

Permits:  Each  person  participating  in 
the  sandhill  crane  season  must  have  a 
valid  Federal  sandhill  crane  hunting 
permit  in  their  possession  while 
hunting. 

Ducks 

Pintail:  Open  October  4,  close 
December  2,  2003. 

Other  ducks:  Open  October  4,  close 
December  16,  2003. 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  five 
mallards  (including  no  more  than  two 
female  mallards),  two  redheads,  one 
pintail  (when  open),  three  scaup,  and 
two  wood  ducks.  The  season  on 
canvasbacks  is  closed.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Mergansers 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  Five 
mergansers,  including  no  more  than  one 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  18,  2003, 
close  January  20,  2004. 

Daily  Bag  and  Possession  Limits: 
Three  and  six,  respectively. 

White-Fronted  Geese 

Season  Dates:  Open  September  27, 
close  December  21,  2003. 

Daily  Bag  and  Possession  Limits:  Two 
and  four,  respectively. 

Light  Geese 

Season  Dates:  Open  September  27, 
2003,  close  January  1,  2004. 

Daily  Bag  and  Possession  Limits:  20 
geese  daily,  no  possession  limit. 

General  Conditions:  The  waterfowl 
hunting  regulations  established  by  this 
final  rule  apply  only  to  tribal  and  trust 
lands  within  the  external  boundaries  of 
the  reservation.  Tribal  and  nontribal 
hunters  must  comply  with  basic  Federal 
migrator^'  bird  hunting  regulations  in  50 
CFR  part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  valid' 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Crow  Creek  Sioux  Tribe  also  apply  on 
the  reservation. 


(f)  Kalispel  Tribe,  Kalispel  Reservation, 
Usk,  Washington  (Tribal  Members  and 
Nontribal  Hunters) 

Nontribal  Hunters  on  Reservation 
Ducks 

Season  Dates:  Open  September  27, 
2003,  close  January  25,  2004.  During 
this  period,  days  to  be  hunted  are 
specified  by  the  Kalispel  Tribe  as 
weekends,  holidays  and  for  a 
continuous  period  in  the  months  of 
October  and  November.  Nontribal 
hunters  should  contact  the  Tribe  for 
more  detail  on  hunting  days. 

Daily  Bag  and  Possession  Limits:  7 
duck«,  including  no  more  than  2  femede 
mallards,  4  scaup,  and  2  redheads.  The 
seasons  on  canvasbacks  and  pintail  are 
closed.  The  possession  limit  is  twice  the 
daily  bag  limit. 

Geese 

Season  Dates:  Open  September  1, 
2003,  close  September  15,  2003,  for  the 
early-season,  and  open  October  4,  2003, 
close  January  25,  2004,  for  the  late- 
season.  During  this  period,  days  to  be 
hunted  are  specified  by  the  Kalispel 
Tribe.  Nontribal  hunters  should  contact 
tlie  Tribe  for  more  detail  on  hunting 
days. 

Daily  Bag  and  Possession  Limits:  5 
and  10,  respectively,  for  the  early 
season,  and  3  light  geese  and  4  dark 
geese,  for  the  late  season.  The  daily  bag 
limit  is  2  brant  and  is  in  addition  to 
dark  goose  limits  for  the  late-season. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Tribal  Hunters  Within  Kalispel  Ceded 
Lands 

Ducks 

Season  Dates:  Open  September  15, 
2003.  close  Januar>'  26,  2004. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  2  female 
mallards,  4  scaup,  and  2  redheads.  The 
seasons  on  canvasbacks  and  pintail  aro 
closed.  The  possession  limit  is  twice  the 
daily  bag  limit. 

Geese 

Season  Dates:  Open  September  1, 
2003,  close  January  31.  2004. 

Daily  Bag  and  Possession  Limits:  3 
light  geese  and  4  dark  geese.  The  daily 
bag  limit  is  2  brant  and  is  in  addition 
to  dark  goose  limits.  The  possession 
limit  is  twice  the  daily  bag  limit. 

General:  Tribal  members  must  possess 
a  validated  Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  tribal  ceded 
lands  permit.  Hunters  must  observe  all 
State  and  Federal  regulations,  such  as 
those  contained  in  50  CFR  part  20. 


(h)  Little  River  Band  of  Ottawa  Indians, 
Manistee,  Michigan  (Tribal  Members 
Only) 

Ducks 

Season  Dates:  Open  September  29. 
close  December  5.  2003. 

Daily  Bag  and  Possession  Limits: 
Eight  ducks,  including  no  more  than 
five  mallards  (only  one  of  which  may  be 
a  hen),  three  scaup,  one  black  duck,  two 
redheads,  two  wood  ducks,  one 
canvasback.  and  one  pintail.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Mergansers 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  Five 
mergansers,  including  no  more  than  one 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit,  only  two  of 
which  can  be  hooded  mergansers. 

Coots  and  Common  Moorhens  (Common 
Gallinules)  - 

Season  Dates:  Open  September  29, 
close  December  5,  2003. 

Daily  Bag  and  Possession  Limits:  12 
coots  and  common  njoorhens  (common 
gallinules).  singly  or  in  the  aggregate. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Canada  Geese.  White-Fronted  Geese. 
Snow  Geese,  Ross  Geese,  and  Brant 

Season  Dates:  Open  September  1,- 
close  November  30,  2003  for  all  species, 
and  open  for  Canada  geese  only,  January 
1,  close  February  7,  2004. 

Daily  Bag  and  Possession  Limits:  5 
Canada  geese  and  a  combination  of  10 
of  all  other  species.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Rails,  Snipe,  and  Woodcock 

Season  Dates:  Open  September  1, 
close  November  14.  2003. 

Daily  Bag  and  Possession  Limits:  10 
rails,  10  snipe,  and  5  woodcock.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Mourning  Doves 

Season  Dates:  Open  September  iS, 
close  November  14,  2003. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

General: 

A.  All  tribal  members  will  be  required 
to  obtain  a  valid  tribal  resource  card  and 
2004-04  hunting  license. 

B.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  all  Federal  regulations 
contained  in  50  CFR  part  20. 

C.  Particular  regulations  of  note 
include:  "  ' 
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(1)  Nontoxic  shot  will  be  reqiiired  for 
all  waterfowl  hunting  by  tribal 
members. 

(2)  Tribal  members  in  each  zone  will 
comply  with  tribal  regulations 
providing  for  closed  and  restricted 
waterfowl  hunting  areas.  These 
regulations  generally  incorporate  the 
same  restrictions  contained  in  parallel 
State  regulations. 

t3)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 

D.  Tribal  members  hunting  in 
Michigan  will  comply  with  tribal  codes 
that  contain  provisions  parallel  to 
Michigan  law  regarding  duck  blinds  and 
decoys. 
**"■»** 

(k)  Nava)o  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers) 

Band-Tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  30,  2003. 

Daily  Bag  and  Possession  Limits:  5 
and  10  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30,  2003. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

Ducks  (Including  Mergansers) 

Pintails:  Open  September  27,  2003, 
close  November  25,  2003. 

Other  ducks:  Open  September  27, 
2003,  close  January  11,  2004. 

Daily  Bag  and  Possession  Limits- 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail  (when 
open),  four  scaup,  and  two  redheads. 
The  season  on  canvasbacks  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Coots  and  Common  Moorhens 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots  and  moorhens,  singly  or  in  the 
aggregate. 

Dark  Geese 

Season  Dates:  Open  September  27, 
2003,  close  January  5,  2004. 

Daily  Bag  and  Possession  Limits:  Four 
and  eight  geese,  respectively. 

C^neral  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20,  regarding 
shooting  hours  and  manner  of  faking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 


her  persona  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  sigiied  in  ink  across  the  stamp 
face.  Special  regulations  established  by 
the  Navajo  [Nation  also  apply  on  the 
reservatior 

(1)  Oneida  Tribe  of  Indians  of 
Wisconsin  J  Oneida,  Wisconsin  (Tribal 
Members  Qnly). 

Ducks  (Including  Mergansers) 

Season  Dates:  September  27,  close 
November  21,  2003,  and  open  December 
1,  close  December  7,  2003. 

Daily  Bai  and  Possession  Limits:  Six, 
including  r)u  more  than  six  mallards 
(three  hen  inailards),  five  wood  ducks, 
one  redhear.  two  njntail.  and  one 
hooded  merganser.  The  possession  limit 
is  twice  thd  daily  bag  limit. 
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close  Novs 


Open  September  1, 
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lies.  Open  September  13, 
iber  16,  2003 


Daily  Ba| ;  and  Possession  Limits:  5 
and  10  wo<  dcock,  respectively. 

General  (Conditions:  Tribal  member 
shooting  h<  lurs  be  one-half  hour  before 
sunrise  to  (  ne-half  hour  after  sunset. 
Nontribal  r  lembers  hunting  on  the 
Reservatioi  or  on  lands  under  the 
jurisdictior  of  the  Tribe  must  comply 
with  all  Stj  te  of  Wisconsin  regulations, 
including  a  eason  dates,  shooting  hours, 
and  bag  lin  its  which  differ  from  tribal 
member  sei  isons.  Tribal  members  and 
nontribal  n  lembers  hunting  on  the 
Reservatioi  i  or  on  lands  under  the 
jurisdiction  of  the  Tribe  will  observe  all 
basic  Fedeial  migratory  bird  hunting 
regulations  found  in  50  CFR  part  20, 
with  the  following  exceptions:  Tribal 
members  are  exempt  from  the  purchase 
of  the  Migratory  Waterfowl  Hunting  and 
Conservatiim  Stamp  (Duck  Stamp);  and 
shotgun  capacity  is  not  limited  to  three 
shells. 


(o)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members  and 
Nontribal  Hunters) 

Tribal  Members 

Ducks  (Including  Coots  and  Mergansers) 

Season  Dates:  Open  September  15, 
2003,  and  close  February  29,  2004. 

Daily  Bag  and  Possession  Limits:  7 
and  14  ducks,  respectively,  except  that 
bag  and  possession  limits  may  include 
no  more  than  2  female  mallards,  1 
pintail,  4  scaup,  and  2  redheads.  The 
season  on  canvasbacks  is  closed. 

Geese 

Season  Dates:  Open  September  15, 
2003,  and  close  February  29,  2004. 

Daily  Bag  and  Possession  Limits:  7 
and  14  geese,  respectively;  except  that 
the  bag  limits  may  not  include  more 
than  2  brant  and  1  cackling  Canada 
goose.  The  Tribes  also  set  a  maximum 
annual  bag  limit  on  ducks  and  geese  for 
those  tribal  members  who  engage  in 
subsistence  hunting  of  365  ducks  and 
365  geese. 

Snipe 

Season  Dates:  Open  September  15, 
20U3,  through  February  29,  2004. 

Daily  Bag  and  Possession  Limits:  8 
and  16,  respectively. 

Nontribal  Hunters 

Ducks 

Pintails:  The  season  on  pintails  is  the 
same  as  that  established  by  the  State  of 
Washington,  under  final  Federal 
frameworks,  to  be  aimounced. 

Other  ducks:  Open  October  12,  2003, 
close  January  26,  2004. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail  (when 
open),  four  scaup,  and  two  redheads. 
The  season  on  canvasbacks  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Coots 

Season  Dates:  Skme  as  ducks. 
Daily  B^  and  Possession  Limits:  25 
and  50,  respectively. 

(Jeese 

Season  Dates:  Open  October  19,  2003, 
close  January  26,  2004. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  four  dark  geese  but  no    ; 
more  than  three  light  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Brant      ' 

Season  Dates:  Open  January  11,  2004, 
close  January  26,  2004. 
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Daily  Bag  and  Possession  Limits:  Two 
and  four  brant,  respectively. 

Snipe 

Season  Dates:  Open  November  14, 
2003,  close  February  28,  2004. 

Daily  Bag  and  Possession  Limits:  8 
and  16,  respectively. 

General  Conditions:  All  himters  on 
Tulalip  Tribal  lands  are  required  to 
adhere  to  shooting  hour  regulations  set 
at  one-half  hoiur  before  sunrise  to 
sunset,  special  tribal  permit 
requirements,  and  a  number  of  other 
tribal  regulations  enforced  by  the  Tribe. 
Nontribal  hunters  16  years  of  age  and 
older,  hunting  pursuant  to  Tulalip 
Tribes'  Ordinance  No.  67,  must  possess 
a  valid  Federal  Migratory  Bird  Hunting 
and  Conservation  Stamp  and  a  valid 
State  of  Washington  Migratory 
Waterfowl  Stamp.  Both  stamps  must  be 
validated  by  signing  across  the  face  of 
the  stamp.  Other  tribal  regulations 
apply,  and  may  be  obtained  at  the  tribal 
office  in  Marysville,  Washington. 

(p)  Upper  Skagit  Indian  Tribe,  Sedro 
Woolley,  Washington  (Tribal  Members 
Only) 

Pintails 

Season  Dates:  Open  November  1, 
2003,  close  December  30,  2003. 

Ducks 

Season  Dates:  Open  November  1 , 
2003,  close  February  8,  2004. 

Daily  Bag  and  Possession  Limits:  15 
and  20,  respectively.  The  season  on 
canvasbacks  is  closed. 

Coots 

Season  Dates:  Open  November  1, 
2003,  close  February  8,  2004. 

Daily  Bag  and  Possession  Limits:  20 
and  30,  respectively. 

Geese 

Season  Dates:  Open  November  1, 
2003,  close  February  8,  2004. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limits  are  seven  geese  and  five 
brant.  The  possession  limits  for  geese 
and  brant  are  seven  and  five, 
respectively. 

Mourning  Dove 

Season  Dates:  Open  September  1 ,  end 
December  31,  2003. 

Daily  Bag  and  Possession  Limits:  12 
and  20  mourning  doves,  respectively. 

Tribal  members  must  have  the  tribal 
identification  and  harvest  report  card  on 
their  person  to  hunt.  Tribal  members 
hunting  on  the  Reservation  will  observe 
all  basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR,  except 
shooting  hours  would  be  one-half  hour 


before  official  sunrise  to  one-half  hour 
after  official  sunset. 

(q)  Wampanoag  Tribe  of  Gay  Head, 
Aquinnah,  Massachusetts  (Tribal 
Members  Only) 

Teal 

Season  Dates:  Open  October  18,  2003, 
close  January  31,  2004. 

Daily  Bag  Limit:  Six  Teal. 

Ducks 

Season  Dates:  Open  November  1, 
2003,  and  close  February  28,  2004. 

Daily  Bag  Limit:  Six  ducks,  including 
no  more  than  two  hen  mallards,  two 
black  ducks,  two  mottled  ducks,  one 
fulvous  whistling  duck,  four 
mergansers,  three  scaup,  oiie  hooded 
merganser,  two  wood  ducks,  one 
canvasback,  two  redheads,  one  pintail, 
and  one  hen  eider.  The  season  is  closed 
for  harlequin  ducks. 

Sea  Ducks 

Season  Dates:  Open  October  18.  2003, 
and  close  February  28,  2004. 

Daily  Bag  Limit:  Seven  ducks 
including  no  more  than  foiu-  of  any  one 
species. 

Geese 

Season  Dates:  Open  September  13, 
2003,  and  close  September  27,  2003, 
and  open  November  1,  2003,  close 
February  28,  2004. 

Daily  Bag  Limits:  5  Canada  geese 
during  the  first  period,  3  during  the 
second,  and  15  snow  geese. 

Woodcock 

Season  Dates:  Open  October  18,  2003, 
and  close  November  29,  2003. 
Daily  Bag  Limit:  Three  woodcock. 

General  Conditions:  Shooting  hours 
are  one-half  hour  before  sunrise  to 
sunset.  Nontoxic  shot  is  required.  Tribal 
members  will  observe  all  basic  Federal 
migratory  bird  hunting  regulations 
contained  in  50  CFR. 


(s)  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Reservation,  Whiteriver, 
Arizona  (Tribal  Members  and  Nontribal 
Hiinters) 

Band-Tailed  Pigeons  (Wildlife 
Management  Unit  10  and  Areas  South  of 
Y-70  in  Wildlife  Management  Unit  7,  • 
Only) 

Season  Dates:  Open  September  3, 
close  September  17,  2003. 

Daily  Bag  and  Possession  Limits: 
Three  and  six  pigeons;  respectively. 


Mourning  Doves  (Wildlife  Management 
Unit  10  and  Areas  South  of  Y-70  in 
Wildlife  Management  Unit  7,  Only) 

Season  Dates:  Open  September  3, 
close  September  17,  2003. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

Ducks  (Including  Mergansers) 

Pintails  and  Canvasbacks:  Open     " 
October  11,  2003,  close  December  9, 
2003. 

Other  ducks:  Open  October  11,  2003, 
close  January  25,  2004. 

Daily  Bag  and  Possession  Limits:  Four 
ducks,  including.no  more  than  three 
mallards  (including  no  more  than  one 
hen  mallard),  two  redheads,  one 
canvasback  (when  open),  and  one 
pintail  (when  open).  The  possession 
Umit  is  twice  the  daily  bag  limit. 

Coots,  Moorhens  and  Gallinules 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:' 25 
coots,  moorhens,  and  gallinules,  singly 
or  in  the  aggregate.  The  possession  liinit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  11,  2003, 
close  January  25,  2004. 

Bag  and  Possession  Limits:  Three  and 
six,  respectively. 

General  Conditions:  All  nontribal 
hunters  himting  band-tailed  pigeons 
emd  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  nontribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  the  White  Mountain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  nontribal  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Part 
20  regarding  shooting  hoiu-s  and  manner 
of  taking.  In  addition,  the  area  open  to 
waterfowl  hunting  in  the  above  seasons 
consists  of:  the  entire  length  of  the  Black 
River  west  of  the  Bonito  Creek  and 
Black  River  confluence  and  the  entire 
length  of  the  Salt  River  forming  the 
southern  boundary  of  the  reservation; 
the  White  River,  extending  from  the     "  ■■ 
Canyon  Day  Stockman  Station  to  the 
Salt  River;  and  all  stock  ponds  located 
within  Wildlife  Management  Units  4,  5, 
6,  and  7.  Tanks  located  below  the 
Mogollon  Rim,  within  Wildlife 
Management  Units  2  and  3,  will  be  open 
to  waterfowl  hunting  during  the  2003- 
04  season.  The  length  of  the  Black  River 
east  of  the  Black  River/Bonito  Creek 
confluence  is  closed  to  waterfowl 
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hunting.  All  other  waters  of  the 
reservation  would  be  closed  to 
Waterfowl  hunting  for  the  2003-04 
season. 

(t)  Bois  Forte  Band  of  Chippewa,  Nett 
Lake,  Minnesota  (Tribal  Members  and 
Nontribal  Hunters) 

Ducks 

Pintails  and  Canvasbacks  (For 
nontribal  hunters  only):  Open 
September  27,  2003,  close  October  26, 
2003. 

Other  ducks:  Open  September  27, 
2003,  close  November  25,  2003,  except 
shooting  hours  on  opening  day  and  for 
every  himting  day  for  the  remainder  of 
the  season  would  be  one-half  hour 
before  sunrise  and  continue  to  one-half 
hour  after  simset  for  tribal  members. 
Nontribal  shooting  hoiu^  will  go  from 
one-half  hour  before  sunrise  to  sunset 
on  reservation. 

Daily  Bag  Limits  and  Possession 
Limits:  The  daily  bag  limit  is  6  ducks, 
including  no  more  than  4  mallards  (no 
more  than  2  of  which  may  be  females], 
3  mottled  ducks,  3  scaup,  1  black  duck, 
1  pintail,  1  canvasback,  2  wood  ducks, 
and  2  redheads.  The  possession  limit  is 
twice  the  daily  bag  limit. 

The  Band's  Conservation  Department 
regulates  nontribal  harvest  limits  under 
the  following  regulations:  (1)  Nontribal 
hunters  must  be  accompanied  at  all 
times  by  a  Band  Member  guide;  (2) 
Nontribal  hunters  must  have  in  their 
possession  a  valid  small  game  hunting 
license,  a  Federal  migratory  waterfowl 
stamp,  and  a  Minnesota  State  waterfowl 
stamp;  (3)  Nontribal  himters  and  Band 
Members  must  have  only  Service- 
approved  nontoxic  shot  in  possession  at 
all  times;  (4)  Nontribal  hunters  must 
conform  to  possession  limits  established 
and  regulated  by  the  State  of  Minnesota 
and  the  Bois  Forte  Band. 

(u)  Confiederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana  (Nontribal  Hunters) 

Ducks  (Including  Mergansers) 

Pintails  and  Canvasbacks:  Open 
October  4,  close  December  2,  2003. 

Other  ducks:  Open  October  4,  2003, 
close  January  16.  2004. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail  (when 
open),  four  scaup,  and  two  redheads. 
The  season  on  canvasback  is  closed.  The 
possession  limit  is  twice  the  daily  bag 
liinit. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  The 
daily  bag  and  possession  limit  is  25. 


Geese 
Dark  Geese 

Season  Dates:  Open  October  4,  2003, 
close  January  16,  2004. 

Daily  Baa  and  Possession  Limits:  Four 
and  eight  geese,  respectively. 

Light  Geesa 

Season  Dptes:  Open  October  4,  2003, 
close  January  16,  2004. 

Daily  Ba{  and  Possession  Limits: 
Three  and  i  ix  geese,  respectively. 

Youth  Wat«  rfowl  Hunt 

Season  Dites:  September  27-28,  2003. 

Daily  Ba{  and  Possession  Limits: 
Same  as  du  :ks  but  includes  one  pintail. 

General  (  onditions:  Nontribal  hunters 
must  corap  y  with  all  basic  Federal 
migratory  b  ird  hunting  regulations 
contained  i  i  50  CFR  part  20  regarding 
manner  of  taking.  In  addition,  shooting 
hours  are  sanrise  to  sunset,  and  each 
waterfowl  Hunter  16  years  of  age  or 
older  must  parry  on  his/her  person  a 
valid  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regnlations  established  by  the 
Confederated  Salish  and  Kootenai 
Tribes  also  apply  on  the  reservation. 

(v)  Jicarillaj  Apache  Tribe,  Jicarilla 
Indian  Reservation,  Dulce,  New  Mexico 
(Tribal  Members  and  Nontribal 
Hunters) 

Pintail 
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close  Novel  nber 
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Other  Duckfe 
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I  Geese 

Season  D  ites:  Open  September  27, 
close  Novej  iber  30,  2003. 

Daily  Baj  and  Possession  Limits:  Two 
and  four,  raspectively. 

General  Conditions:  Tribaband 
nontribal  hinters  must  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  jin  50  CFR  part  20  regarding 
shooting  hdurs  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  agei  or  older  must  carry  on  his/ 
her  person  ^  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp]  sigr  ed  in  ink  across  the  stamp 
face.  Specii  1  regulations  established  by 
the  Jicarilla  Tribe  also  apply  on  the 
reservation, 


(w)  Klamath  Tribe,  Chiloquin,  Oregon 
(Tribal  Members  Only) 

Ducks 

Season  Dates:  Open  October  1.  2003, 
close  January  28,  2004. 

Daily  Bag  and  Possession  Limits:  9 
and  18  ducks,  respectively. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

Geese 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively. 

General:  The  Klamath  Tribe  provides 
its  game  management  officers, 
biologists,  and  wildlife  technicians  with 
regulatory  enforcement  authority,  and 
has  a  court  system  with  judges  that  hear 
cases  and  set  fines. 

(x)  Lower  Brule  Sioux  Tribe,  Lower 
Brule  Reservation,  Lower  Brule,  South 
Dakota  (Tribal  Members  and  Nontribal 
Hunters) 

Tribal  Members 

Ducks  (Including  Mergansers  and  Coots) 

Season  Dates:  Open  October  4,  2003, 
close  March  9,  2004. 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  five 
mallards  (only  one  of  which  may  be  a 
hen),  three  scaup,  one  mottled  duck, 
two  redheads,  two  wood  ducks,  one 
canvasback,  and  one  pintail.  Coot  daily 
bag  limit  is  15.  Merganser  daily  bag 
limit  is  five,  including  no  more  than  one 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  18,  2003, 
close  March  9,  2004. 

Daily  Bag  and  Possession  Limits: 
Three  and  six,  respectively. 

White-Fronted  Geese 

Season  Dates:  Open  October  18,  2003, 
close  March  9,  2004. 

Daily  Bag  and  Possession  Limits:  Two 
and  four,  respectively. 

Light  Geese 

Season  Dates:  Open  October  18,  2003, 
close  March  9,  2004. 

Daily  Bag  and  Possession  Limits:  20 
and  40,  respectively. 

Youth  Waterfowl  Hunt 

Season  Dates:  Open  September  27, 
close  September  28,  2003. 

Daily  Bag  and  Possession  Limits: 
Same  as  above. 
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Nontribal  Hunters 
Pintail 

Season  Dates:  Open  October  4,  2003, 
close  November  11.  2003. 

Other  Ducks  (Including  Mergansers  and 
Coots) 

Season  Dates:  Open  October  4,  2003, 
close  January  8,  2004.     ' 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  five 
mallards  (only  one  of  which  may  be  a 
hen),  three  scaup,  one  mottled  duck, 
two  redheads,  two  wood  ducks,  and  one 
pintail  (when  open).  The  season  on 
canvasbacks  is  closed.  Coot  daily  bag 
limit  is  15.  Merganser  daily  bag  limit  is 
five,  including  no  more  than  one 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  18,  2003, 
•  close  January  20,  2004. 

Daily  Bag  and  Possession  Limits: 
Three  and  six,  respectively. 

White-Froiited  Geese 

Season  Dates:  Open  October  18,  2003, 
close  January  11,  2004. 

Daily  Bag  and  Possession  Limits:  Two 
and  four,  respectively. 

Light  Geese 

Season  Dates:  Open  October  18,  2003, 
close  January  17,  2004,  and  February  26, 
2004,  close  March  10,  2004. 

Daily  Bag  and  Possession  Limits:  20 
and  40,  respectively. 

Youth  Waterfowl  Hunt 

Season  Dates:  Open  September  27, 
close  September  28,  2003. 

Daily  Bag  and  Possession  Limits: 
Same  as  above. 

General  Conditions:  Allhunters  must 
comply  with  the  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20,  including  the  use  of  steel  shot. 
Nontribal  hunters  must  possess  a 
validated  Migratory  Bird  Hunting  and 
Conservation  Stamp.  The  Lower  Brule 
Sioux  Tribe  has  an  official  Conservation 
Code  that  hunters  must  adhere  to  when 
hunting  in  areas  subject  to  control  by 
^the  Tribe. 

(y)  Shoshone-Bannock  Tribes,  Fort  Hall 
Indian  Reservation,  Fort  Hall,  Idaho 
(Nontribal  Hunters) 

Pintails  and  Canvasbacks 

Season  Dates:  Open  October  4,  2003. 
close  December  2,  2003. 

Other  Ducks 

Season  Dates:  Open  October  4,  2003. 
close  January  11.  2004. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 


two  hen  mallards,  one  pintail  (when 
open),  one  canvasback  (when  open),  one 
scaup,  and  two  redheads.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Mergansers 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  5 
and  10  mergansers,  respectively. 

Coots  .    .' 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  10 
and  20  coots,  respectively. 

Geese 

Season  Dates:  Open  October  4.  2003. 
close  January  4.  2004. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  not  more  than  three 
light  geese  or  two  white-fronted  geese. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Common  Snipe 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

General  Conditions:  Nontribal  hunters 
must  comply  with  all  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or 
older  must  possess  a  valid  Migratory 
Bird  Himting  and  Conservation  Stamp 
(Duck  Stamp)  signed  in  ink  across  the 
stamp  face.  Other  regulations 
established  by  the  Shoshone-Bannock 
Tribes  also  apply  on  the  reservation. 

(z)  Stillaguamish  Tribe  of  Indians, 
Arlington,  Washington  (Tribal  Members 
Only) 

Pintails 

Season  dates:  Open  October  1,  2003, 
close  November  30,  2003. 

Ducks  (Including  Mergansers)    ■ 

Season  Dates:  Open  October  1,  2003, 
close  January  31,  2004. 

Daily  Bag  and  Possession  Limits:  10 
including  no  more  than  five  hen 
mallards,  two  pintail,  seven  scaup,  and 
five  redheads.  The  season  on 
canvasbacks  is  closed.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Geese 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  Six 
and  twelve,  respectively.  The  daily  bag 
limit  on  brant  is  three. 

Snipe 

Season  Dates:  ^ame  as  ducks. 
Daily  Bag  and  Possession  Limits:  10 
and  20,  respectively. 


Tribal  members  hunting  on  lands 
under  this  proposal  will  observe  all 
basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR  part  20, 
which  will  be  enforced  by  the 
Stillaguamish  Tribal  I^w  Enforcement. 
Tribal  members  are  required  to  use  steel 
shot  or  a  nontoxic  shot  as  required  by  . 
Federal  regulations. 

(aa)  Swlnomish  Indian  Tribal 
Community,  LaConner,  Washington 
(Tribal  Members  Only) 

Off  Reservation 

Ducks  (Including  Mergansers) 

Season  Dates:  Open  September  27, 
2003.  close  February  25.  2004. 

Daily  Bag  and  Possession  Limits:  10 
ducks,  including  no  more  than  5  hen 
mallards,  4  pintail.  7  scaup,  and  5 
redheads.  The  season  on  canvasbacks  is 
closed.  The  possession  limit  is  twice  the 
daily  bag  limit. 

.  Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

vjeese  < 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits: 
Seven  geese,  including  seven  dark  geese 
but  no  more  than  six  light  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Brant 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  5 
and  10  brant,  respectively. 

On  Reservation 

Ducks  (Including  Mergansers) 

.   Season  Dates:  Open  September  27, 
2003.  close  March  9,  2004. 

Daily  Bag  and  Possession  Limits:  10 
ducks,  including  no  more  than  5  hen 
mallards,  4  pintail,  7  scaup,  and  5 
redheads.  The  season  on  canvasbacks  is 
closed.  The  possession  limit  is  twice  the 
daily  bag  limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

Geese 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits: 
Seven  jeese.  including  seven  dark  geese 
but  no  more  than  six  light  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Brant 

Season  Dates:  Same  as  ducks. 


56110        Federal  Register /Vol.  68,  No.  188 /Monday^,  September  29,  2003 /Rules  and  Regulations 


Daily  Bag  and  Possession  Limits:  5 
and  10  brant,  respectively. 

General  Conditions:  Steps  will  be 
taken  to  limit  level  of  harvest,  where  it 
could  be  shown  that  failure  to  limit 
such  harvest  would  seriously  impact  the 
migratory  bird  resource.  Tribal  members 
hunting  on  lands  under  this  proposal 
will  observe  all  basic  Federal  migratory 
bird  hunting  regidations  found  in  50 
CFR  part  20,  which  will  be  enforced  by 
the  Swinomish  Tribal  Fish  and  Game. 

(bb)  Yankton  Sioux  Tribe,  Marty,  South 
Dakota  (Tribal  Members  and  Nontribal 
Hunters) 

Ducks  (Including  Mergansers) 

Pintails  and  Canvasbacks:  Open 
October  9,  close  November  16,  2003. 

Other  ducks:  Open  October  9,  close 
December  21,  2003. 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  five 
mallards  (no  more  than  two  hen 
mallards),  two  redheads,  one 
canvasback  (when  open),  one  pintail 


(when  open),  three  scaup,  and  two 
wood  ducks.  The  daily  bag  limit  for 
mergansers' is  five,  of  which  no  more 
than  one  can  be  a  hooded  merganser. 
The  posses!  ion  limit  is  twice  the  daily 
bag  limit. 

Coots 

Season  Dktes:  Same  as  other  ducks. 
Daily  Baf  and  Possession  Limits:  15 
and  30  cools,  respectively. 

Dark  Geese 


Season  Dbtes 
close  Janua  y 

Daily  Ha; 
Three  geest 
ine  white- 


possession 
limit. 


Light  Geese 

Season  D  ites 
close  Janua  y 

Daily  Baj 
geese  daily 


:  Open  October  29,  2003, 
31,2004. 
and  Possession  Limits: 
,  including  no  more  than 
f  onted  goose  or  brant.  The 
imit  is  twice  the  daily  bag 


:  Open  October  29,  2003, 
19, 2004. 
and  Possession  Limits:  20 
no  possession  limit. 


General  Conditions: 

(1)  The  waterfowl  hunting  regulations 
established  by  this  final  rule  apply  to 
tribal  and  trust  lands  within  the  external 
boundaries  of  the  reservation. 

(2)  Tribal  and  nontribal  hunters  must 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20  regarding  shooting  hours  and  manner 
of  taking.  In  addition,  each  waterfowl 
hunter  16  years  of  age  or  older  must 
carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Yankton  Sioux  Tribe  also  apply  on  the 
reservation. 

Dated:  September  15,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  03-24424  Filed  9-26-03;  8:45  am] 
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GENERAL  SERVICES 
AOMiraSTRATION 

41  CFR  Part  102-192 

[FMR  Amandfiwnt  2003-2;  FMR  Case  2003- 
102-1] 

RIN  3090-AH13 

FMaral  Management  Regulation;  Mail 
Management 

AGENCY:  Office  of  Govemmentwlde 
Policy,  General  Services  Administration 
(GSA). 

ACTION:  Interim  rule. 

SUMMARY:  The  General  Services 
Administration  is  amending  the  Federal 
Management  Regulation  (FMR)  to 
extend  the  deadline  for  agencies  to 
convert  to  commercial  payment  to  the 
United  States  Postal  Service  instead  of 
the  Official  Mail  Accounting  System 
(OMAS).  This  requires  amending  the 
interim  rule  published  in  the  Federal 
Register  June  6,  2002,  to  reflect  the 
extension  of  the  deadline  from  October 
1,  2003.  to  December  31,  2003.  The  FMR 
and  corresponding  documents  are 
available  via  the  Internet  at  http:// 
www.gsa.gov. 

DATES:  Effective  Date:  September  29, 
2003. 

ADDRESSES:  Interested  parties  should 
submit  comments  in  writing  on  or 
before  November  28,  2003  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
Regulatory  Secretariat  (MVA),  1800  F 
Street,  NW.,  Room  4035,  ATTN:  Laurie 
Duarte,  Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— fmrcase.2003-1 02- 
l@gsa.gov. 

Please  submit  comments  only  and  cite 
FMR  Amendment  2003-2,  FMR  case 
2003-102-1  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  at  (202)  208- 
7312,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Henry  Maury,  Office  of 
Govemmentwide  Policy,  Mail 
Communications  Policy  Division 
(MTM),  at  (202)  208-7928.  Please  cite 
FMR  Amendment  2003-2,  FMR  case 
2003-102-1. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Services  Administration 
(GSA)  issued  the  Federal  Mail 
Regidation  (FMR)  Interim  Rule  (41  CFR 


parts  101-  9  and  102-192)  in  the  Federal 
Register  ai  67  FR  38896,  June  6,  2002. 
The  Interiin  Rule  states  that  "Begiiming 
October  1. 2003,  all  pajrments  to  the 
United  Stj  tes  Postal  Service  must  be 
made  usin  g  commercial  pajmient 
processes,  not  OMAS"  (the  Official  Mail 
Accountii  g  System).  This  approach  has 
been  used  successfully  by  the 
Departmei  tt  of  Defense  lo  make  program 
managers  iccountable  for  mail 
expenditu  res  within  the  Department 
and  has  re  suited  in  dramatic  reductions 
in  postage  costs.  GSA  believed  requiring 
this  same  ipproach  in  the  Interim  Rule 
would  lea  i  to  similar  benefits  among 
the  civilia  i  agencies. 

Shortly  ifter  we  issued  the  Interim 
Rule,  the '  "reasiuy  Department  asked 
GSA  to  re<  lonsider  its  position  on  this 
policy.  Tr  lasury  pointed  out  that 
commercitl  postage  payment 
mechanisips  use  arrangements  with 
commerciil  banks  to  replenish  the 
postage  balances  maintained  in  the 
postage  meters  that  agencies  would  be 
using.  BecBuse  of  the  commercial  fees 
involved  as  well  as  the  negative  impact 
on  the  ov^all  Federal  cash  management 
position,  Treasury  asked  GSA  to  work 
with  the  rtjstal  Service  to  find  a  way  to 
keep  the  money  inside  the  Treasury; 
that  is,  to  have  the  agencies  continue 
making  pajyments  through  the 
Interagency  Payment  and  Collection 
System  (n»AC),  which  is  how  OMAS 
payments  hre  made  today.  We 
assembled  an  interagency  team  and 
worked  for  a  full  year  on  different 
approache  s  to  accomplish  this.  The 
team  cone  uded  that  in  order  to  satisfy 
Treasiuy's  request  and  keep  most  of  the 
money  ins  ide  the  Government,  a  small 
number  ol  high-volume,  centrally 
managed  federal  mail  programs  will 
have  to  co  [itinue  to  use  the  OMAS/IPAC 
process  for  the  foreseeable  future. 

Howeve  r,  we  are  still  committed  to 
implemen  ing  a  more  accountable 
system  for  making  postage  payments 
throughou  I  the  Federal  government  and 
believe  thi  it  commercial  postage 
payment  j  rocesses  provide  the  quickest 
and  simpl  ;st  way  of  doing  this.  Since 
the  negotii  ition  process  with  the 
Treasury,  he  Postal  Service,  and  GSA 
has  taken  >o  long,  we  are  extending  the 
deadline  f  )r  converting  to  commercial 
postage  pa  yment  processes  to  December 
31,  2003. 

Any  age  ncy  planning  to  continue 
using  the  i  )MAS/IPAC  system  beyond 
December  31,  2003  will  have  to  request 
a  deviatioi  i.  This  requirement  applies  to 
agencies  puanning  to  use  OMAS/IPAC 
indefinitely  and  agencies  planning  to 
convert  to  commercial  payments  after 
December  31,  2003. 


All  deviation  requests  will  be 
required  to  include  a  discussion  of  how 
the  agency  has  implemented,  or  plans  to 
implement,  an  accountable  system  for 
mejdng  postage  pajmients.  Deviation 
requests  that  do  not  address  the 
agency's  intentions  to  install  such  an 
accountable  system  will  not  be 
approved.  Detailed  information  on  the 
expected  nature  and  level  of  detail  of 
such  discussions  will  be  included  in  the 
guidance  on  preparing  deviation 
requests.  This  guidance  will  be  issued 
by  e-mail  and  Internet  publication.  The 
Web  site  is  http://www.gsa.gov/ 
mailpolicy. 

B.  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FMR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  imder  44  U.S.C.  3501,  et 
seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  exempt  from 
Congressional  review  under  5  U.S.C. 
801  since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  102-192 

Government  contracts. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

Dated:  September  18.  2003. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

■  For  the  reasons  set  forth  in  the 
preamble,  GSA  amends  41  CFR  part  102- 
192  as  set  forth  below: 

PART  102-192— MAIL  MANAGEMENT 

■  1 .  The  authority  citation  for  41  CFR 
part  102-192  is  revised  to  read  as 
follows: 

Authority:  Sec.  2,  Pub.  L.  94-575,  as 
amended,  44  U.S.C.  2904.  40  U.S.C.  121(c). 
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§102-192.50    [Amended] 

■  2.  Amend  §102-192.50  in  paragraph 
(c)  by  removing  "October  1,  2003"  and 
adding  "December  31,  2003"  in  its  place. 

[FR  Doc.  03-24339  Filed  9-26-03;  8:45  am) 
BILUNG  CODE  6820-1 4-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  SO,  58, 574, 582, 583,  and 
970 

[Dodwt  No.  FR-4523-F-02] 

RIN  2501-AC83 

Environmental  Review  Procedures  for 
Entltios  Assuming  HUD's 
Environmental  Responsibilities 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  updates  the  list 
of  programs  and  statutory  authorities  in 
HUD's  environmental  regulation  for 
which  other  entities  may  assume  HUD's 
environmental  responsibilities.  This 
nde  makes  other  changes  to  update 
these  regulations  that  address  the 
assumption  of  HUD's  environmental 
responsibilities.  This  final  rule  also 
makes  conforming  changes  to  the 
affected  environmental  provisions 
contained  in  various  program 
regulations.  This  final  rule  follows 
publication  of  a  June  26,  2002,  prroposed 
rule  and  takes  into  consideration  the 
public  comments  received  on  the 
proposed  rule. 

DATES:  Effective  Date:  October  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Broun,  Director,  Office  of 
Community  Viability,  Office  of 
Community  Planning  and  Development, 
Room  7244,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-7000.  For 
inquiry  by  phone  or  e-mail,  contact 
Walter  Prybyla,  Environmental  Review 
Division,  Office  of  Commvuiity  Planning 
and  Development,  at  (202)  708-1201, 
extension  4466  (this  is  not  a  toll-free 
number),  or  mail  to: 
Walter_Prybyla@hud.gov.  Hearing- 
impaired  or  speech-impaired 
individuals  may  access  the  voice 
telephone  number  listed  above  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  The  June  26,  2002,  Proposed  Rule 

On  June  26,  2002  (67  FR  43208),  HUD 
published  a  proposed  rule  that  would 
make  a  number  of  changes  to  HUD 
regulations  at  24  CFR  part  58.  For  the 
convenience  of  the  reader,  the 
Department  summarizes  here  some  of 
the  details  of  the  proposed  rule 
published  in  the  preamble  to  the 
proposed  rule.  Readers  are  referred  to 
the  SUPPLEMENTARY  INFORMATION  section 
of  the  preamble  of  the  published 


proposed  i  ide  at  67  FR  43208-43210  for 
a  fuller  ex  ilanation  of  the  rationale  or 
justificatic  n  for  the  various  revisions  in 
the  rule. 

The  regulations  at  24  CFR  part  58 
implemen  statutory  authorities  that 
permit  cer  :ain  entities  other  than  HUD 
to  assume  HUD's  environmental 
responsibilities  for  various  HUD 
programs,  rrhe  proposed  rule  advised 
that  the  Department  would  (1)  update 
the  list  of  programs  and  statutory 
authorities  covered  by  part  58,  and  (2) 
make  conmrming  changes  to  ' 
environmantal  provisions  in  certain 
program  regulations  to  include  a  cross- 
reference  \p  part  58.  In  addition,  the 
proposed  tule  would  make  conforming 
changes  in  HUD's  regulations  at  24  CFR 
part  50,  wnich  govern  when  HUD  is 
responsibe  to  perform  environmental 
responsib^ities  in  accordance  with  the 
National  E  nvironmental  Policy  Act 
(NEPA)  (4  !  U.S.C.  4321  et  seq.),  the 
Coimcil  oi  I  Environmental  Quality 
Regulatioi  s  (40  CFR  parts  1500-1508), 
and  other  mvironmental  requirements 
(as  specifi^  in  24  CFR  50.4). 

The  proposed  rule  described  the 
additional] programs  that  would  be 
added  to  the  list  of  programs  in  §  58.1. 
Among  these  programs  are  (1)  Grants 
provided  tjo  private  nonprofit 
organizations  and  housing  agencies 
under  the  Bupportive  Housing  Program 
and  the  Shelter  Plus  Care  Program 
authorizeq  by  Title  IV  of  the  McKinney- 
Vento  Hodieless  Assistance  Act;  (2) 
Assistance  provided  under  the  Native 
American  Housing  Assistance  and  Self- 
Determin^ion  Act  of  1996  (NAHASDA); 

(3)  Indian  Housing  Loan  Guarantees 
under  section  184  of  the  Housing  and 
Communi  y  Development  Act  of  1992; 

(4)  HOPE  n  grants  for  FY  1999  and 
earlier  anc  HOPE  VI  grants  under 
section  24  of  the  United  States  Housing 
Act  of  193  7;  and  (5)  Housing 
Opportuni  ties  for  Persons  With  AIDS 
(HOPWA)  grants  under  the  AIDS 
Housing  C  pportunity  Act. 

The  pro  )osed  rule  also  advised  that 
the  Rental  Rehabilitation  Program  and 
the  Housii  ig  Development  Grant 
Program  a  ithorized  by  section  1 7  of  the 
United  St.  tes  Housing  Act  of  1937  (42 
U.S.C.  143  7  et  seq.)  are  no  longer  in  use 
and  woulc  be  removed  from  paragraph 
(b)(2)  of  th  e  list  in  24  CFR  58.1. 

The  pro  josed  rule  further  indicated 
that  the  D«  partment  would  add  a  new 
§  58.1(c)  a  id  §  58.1(d)  to  Title  24.  New 
§  58.1(c)  c  arifies  that  activities  assisted 
with  repa]  ments  to  a  revolving  loan 
fund  initia  lly  assisted  with  HUD  funds 
are  subjed  to  environmental 
requireme  its  only  if  HUD  program  rules 
treat  the  ai  itivity  assisted  with 
repaymen  s  as  being  subject  to  federal 


requirements.  New  §  58.1(d)  clarifies 
that  the  Assistant  Secretary  for 
Community  Planning  and  Development, 
to  the  extent  permitted  by  applicable 
laws  and  the  regulations  of  the  Council 
on  Environmental  Quality  (CEQ),  may, 
for  good  cause  and  with  appropriate 
conditions,  approve  waivers  and 
exceptions  or  establish  criteria  for 
exceptions  from  the  requirements  of  this 
part. 

The  June  26,  2002,  rule  proposed 
changes  in  §  58.2  to  the  definitions  of 
"recipient"  and  "responsible  entity" 
(RE).  A  new  §  58.4(c)  was  proposed  to 
clarify  that  under  NAHASDA  and  the 
Section  184  program,  Indian  tribes  have 
a  choice  whether  or  not  to  assume 
environmental  responsibilities  imder  24 
CFR  part  58. 

The  rule  also  proposed  updating  the 
list  of  NEPA-related  environmental 
authorities  in  §  58.5  to  add  new 
requirements  similar  to  those  identified 
in  24  CFR  50.3(i),  which  apply  when 
HUD  performs  the  environmental 
review  for  a  project.  The  proposed  rule 
indicated  that  environmental  reviews 
for  multifamily  housing  with  five  or 
more  units  (including  leasing)  and  non- 
residential property  must  include 
evaluation  of  previous  site  uses  and 
other  evidence  of  contamination  on  or 
near  the  site. 

Further,  the  proposed  rule  noted 
revisions  to  §  58.11  to  exclude  the  term 
"Indian  Housing"  recipient  and  to  add 
the  term  "HOPWA"  recipient. 
Additionally,  the  rule  announced  that 
§  58.22(a)  would  be  revised  to  make  it 
clear  that  all  participants  in  the 
development  process  are  subject  to  the 
provisions  of  part  58. 

The  proposed  rule  added  a  new 
paragraph  to  §  58.22  to  permit  an 
organization,  consortium,  or  affiliate 
under  the  Self-Help  Homeownership 
Opportunity  Program  (SHOP)  to 
advance  nongrant  funds  to  acquire  land 
prior  to  completion  of  the 
environmental  review  process. 

The  rule  also  detailed  revisions  to  be 
made  to  §  58.33(b)  and  §  58.35,  along 
with  conforming  changes  to  24  CFR  part 
50.  In  addition,  the  proposed  rule 
included  revisions  to  §§  58.34(b),  58.45, 
58.72,  and  58.75.  An  additional 
proposal  in  the  rule  would  add  language 
to  24  CFR  parts  574,  582,  583,  and  970 
to  make  conforming  amendments  to 
reflect  the  applicability  of  part  58 
procedures. 

The  proposed  amendments  to 
§§  58.34(b)  and  58.35(d)  regarding  the 
timing  of  environmental  documentation 
have  been  omitted  from  the  final  rule. 

The  proposed  amendments  to 
§§  50.20{a)(2)(i)  and  58.35(a)(3)(i) 
regarding  conditions  for  eligibility  for  a 
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categorical  exclusion  for  rehabilitation 
of  buildings  for  residential  use  (with 
one  to  four  units)  are  modified  in  the 
final  rule.  The  threshold  that  "the 
dwellings  do  not  result  from  a 
conversion  of  use  from  a  non-residential 
use"  is  revised  in  the  final  rule  to  read 
"the  land  use  is  not  changed."  The 
threshold  that  "the  footprint  of  the 
building  is  not  increased  in  a  floodplain 
or  in  a  wetland"  is  added  to  the  final 
rule. 

The  final  rule  updates  the  reference  to 
the  FHA  Multifamily  Housing  Finance 
Agency  Pilot  Program  by  removing  the 
word  "Pilot"  because  the  program  is 
now  a  permanent  program.  The  term 
"Pilot"  appears  in  the  current  regulation 
and  the  proposed  rule  at  §  58.2(a)(5){vii) 
and  (6). 

The  Department  has  decided  not  to 
adopt  the  revisions  to  24  CFR  970.4  as 
published  in  the  proposed  rule,  in  favor 
of  making  a  simple  cross-reference  to 
part  58.  The  Office  of  Public  Housing 
Investments,  an  office  under  the  Office 
of  the  Assistant  Secretary  for  Public  and 
Indian  Housing,  plans  to  cover  the 
removed  guidance  in  an  internal  notice 
dealing  with  demolition  or  disposition 
of  public  housing  projects  pending 
issuance  of  a  broader  amendment  to  part 
970  itself. 

n.  This  Final  Rule 

This  final  rule  follows  publication  of 
the  June  26,  2002,  proposed  rule  and 
takes  into  consideration  the  64  public 
comments  received  on  the  proposed 
rule.  The  public  comment  period  on  the 
rule  closed  on  August  26,  2002. 
Conunents  were  received  from  a  federal 
agency,  local  housing  and  community 
development  authorities,  housing 
professionals,  an  Indian  housing 
authority,  city  and  county  governments, 
housing  associations,  home  inspection 
services,  and  several  private 
individuals.  In  accordance  with  the 
consultation  provision  of  the  CEQ 
regulations  at  40  CFR  1507.3,  HUD 
submitted  for  CEQ  review  and  conunent 
the  proposed  amendment  to  part  58. 
The  final  rule  implements  HUD's 
responsibility  to  identify  and  regulate 
HUD-assisted  activities  subject  to  NEPA. 
Section  102  of  NEPA  requires  that  all 
agencies  of  the  federal  government 
identify  and  develop  methods  and 
procedures,  in  consultation  with  the 
CEQ,  which  will  ensure  that  presently 
unquantified  environmental  amenities 
and  values  may  be  given  appropriate 
consideration  in  decisionmaking  along 
with  economic  and  technical 
considerations. 

In  response  to  the  public  comments, 
the  following  revisions,  summarized 


here  and  discussed  more  fully  in  Part 
III,  are  made  to  the  proposed  rule. 

Section  58.1(b)(10)  is  revised  by 
adding  the  new  program  for  Native 
Hawaiian  Housing  Block  Grants 
authorized  imder  title  VIII  of  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (NAHASDA), 
in  accordance  with  section  806  (25 
U.S.C.  4226). 

Section  58.2{a)(5)(ix)  is  revised  by 
adding  as  a  recipient,  the  Department  of 
Hawaiian  Home  Lands  with  respect  to 
NAHASDA  assistance  under 
§58.1(b)(10). 

Section  58.2(a}(7)(ii)  is  revised  by 
adding  as  a  responsible  entity,  the 
Department  of  Hawaiicm  Home  Lands 
with  respect  to  environmental 
responsibilities  under  NAHASDA,  when 
the  Depcirtment  of  Hawaiian  Home 
Lands  is  the  recipient. 

Section  58.35(a)(3)(i)  is  revised  to 
clarify  the  conditions  for  a  categorical 
exclusion  for  rehabilitation  proposed  in 
the  case  of  buildings  for  residential  use 
(with  one  to  four  units).  The  conditions 
are  that  the  density  is  not  increased 
beyond  four  units,  the  land  use  is  not 
changed,  and  the  footprint  of  the 
building  is  not  increased  in  a  fioodplain 
or  in  a  wetland.  The  effects  of  this 
provision  are  that:  (1)  It  corrects  in  the 
current  rule  at  §  58.35(a)(3)  the  apparent 
omission  of  the  topic  of  "buildings  for 
residential  use  (with  one  to  four  imits)" 
by  including  an  explicit  reference  to  this 
topic  in  the  listing  for  building 
rehabilitation  activities,  because  the 
current  listing  cites  categorical 
exclusions  only  for  multifamily  and 
non-residential  buildings.  Although 
under  ciurent  regulations  neither  part 
58  nor  part  50  refers  to  the  topic  of 
rehabilitation  proposed  in  the  case  of 
buildings  for  residential  use  (with  one 
to  four  units),  the  topic  was  considered 
under  part  58  as  an  "individual  action," 
whereas  imder  part  50  it  was  covered 
under  the  generic  topic  "rehabilitation 
of  structures."  The  final  rule  removes 
this  ambiguity;  (2)  it  removes  the 
proposed  rule  reference  at 
§  58.35(a)(3)(i)  to  "dwellings  do  not 
result  from  a  conversion  of  use  from  a 
npn-residential  use"  and  substitutes 
"the  land  use  is  not  changed';  (3)  it 
eliminates  the  need  to  perform 
environmental  assessments  by  removing 
thresholds  listed  in  the  current 
regulations  under  both  parts  50  and  58; 
(4)  it  adds  a  cross-reference  within  the 
individual  actions  criteria  at 
§§  58.35(a)(4)  and  50.20(a)(3)  to  exclude 
rehabilitation  of  buildings  for 
residential  use  (with  one  to  four  units) 
from  the  thresholds  for  individual 
actions;  and  (5)  this  categorical 
exclusion  continues,  as  in  the  current 


and  proposed  regulations,  to  be  subject 
to  the  §§  58.5  and  58.6  provisions.  In 
addition,  this  rule  amends  §  50.20(a)(2) 
with  identical  language  that  applies 
when  HUD  itself  performs  the 
environmental  review  under  part  50. 

in.  Discussion  of  Public  Conunents 
Received  on  the  June  26,  2002, 
Proposed  Rule 

Comment:  HUD  should  mandate 
radon  testing  and  remediation,  if 
necessary,  of  every  home,  because  the 
Department's  failure  to  enforce  the 
environmental  responsibilities  required 
by  the  rule  is  contributing  to  thousands 
of  preventable  limg  cancer  deaths. 
Specifically,  commenters  noted  that  24 
CFR  50.3(i)(l)  states  HUD's  policy  that 
all  property  proposed  for  use  in  HUD 
programs  be  free  of  hazardous  materials 
and  toxic  substances,  among  other 
things,  where  a  hazard  could  affect  the 
health  and  safety  of  occupants.  They 
stated  that  radon  is  a  carcinogen,  which 
can  be  inexpensively  remediated,  yet 
most  home  purchasers,  in  spite  of  the 
EPA  recommendation,  do  not  order  a 
radon  test. 

Many  commenters  cited  24  CFR 
50.3(i)(l)  in  arguing  that  HUD  should 
enforce  the  regulation  and  mandate  a 
radon  test  of  residential  property  for  it 
to  qualify  for  a  Department  of  Veterans 
Affairs  (VA),  Department  of  Housing 
and  Urban  Development  (HUD),  Federal 
National  Mortgage  Association  (Fannie 
Mae),  or  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  mortgage. 
Commenters  noted  that  the  Government 
Sponsored  Enterprises  (GSEs)  (regulated 
by  HUD)  are  the  largest  source  of 
housing  finance  in  the  country.  They 
remarked  that  industry  experts  agree 
that  once  HUD  imposes  mandatory 
testing  of  radon  hazards,  the  majority  of 
primary  market  mortgage  originators 
will  follow  suit. 

HJJD  Response:  After  a  careful  review 
of  the  comments,  the  Department  has 
decided  not  to  revise  the  proposed  rule. 
Mandatory  testing  of  homes  for  radon 
hazards  under  HUD's  mortgage 
insurance  programs  for  single-family 
home  loans  is  outside  the  scope  of  this 
rulemaking.  This  rule  deals  primarily 
with  HUD's  grant  programs  for  which 
HUD's  environmental  review 
responsibility  is  assumed  by  state,  local, 
and  tribal  governments  for  compliance 
with  NEPA  and  the  related  laws  and 
authorities. 

The  Department  would  add  that 
conforming  §  58.5(i)  in  this  final  rule  to 
the  existing  language  in  §  50.3(i)(l) 
signals  its  policy  of  establishing  a 
uniform  standard  for  dealing  with  toxic 
hazards  in  cases  where  an 
environmental  review  is  required  to 
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comply  with  NEPA  and/or  the  related 
laws  and  authorities  cited  at  §  58.5.  As 
stated  above,  a  requirement  for 
mandatory  testing  for  radon  hazards  for 
single-family  homes  is  not  within  the 
scope  of  this  rule.  Nonetheless,  the  new 
language  in  §  58.5  reflects  HUD's  policy 
that,  regardless  of  whether  the 
environmental  reviews  are  performed  by 
HUD  or  by  the  responsible  entity,  the 
same  standards  would  be  used.  Further, 
the  conforming  provision  requires  that 
the  environmental  review  of 
multifamily  housing  with  five  or  more 
dwelling  units  (including  leasing]  and 
non-residential  property,  must  include 
the  evaluation  of  previous  uses  of  the 
site  and  other  evidence  of 
contamination  on  or  near  the  site,  to 
ensure  that  the  occupants  of  proposed 
sites  are  not  adversely  affected  by  any 
of  the  hazards  listed  in  §  58.5(i)(l).  The 
provision  requires  that  particular 
attention  should  be  given  to  any 
proposed  site  on  or  in  the  general 
proximity  of  such  areas  as  dumps,, 
landfills,  industrial  sites,  or  other 
locations  that  contain  or  may  have 
contained  hazardous  wastes.  The  npw 
conforming  provision  would  apply  to 
addressing  radon  hazards  within  the 
context  of  the  environmental  review 
whenever  it  is  known  or  suspected  that 
such  hazards  exist. 

The  Department  also  notes  that  there 
is  no  HUD  review  or  approval  before  the 
completion  of  construction  or 
rehabilitation  and  the  loan  closing  for 
single-family  homes  whose  mortgages 
are  endorsed  by  the  FHA.  Consequently, 
the  program  is  excluded  from 
environmental  review  regulations  under 
part  50  (see§  50.19(b)(17)).  However, 
environmental  underwriting  criteria  for 
FHA  mortgage  insurance  programs  are 
listed  elsewhere  at  24  CFR  203.12(b). 
relating  to  "Builder's  Certification  of 
Plans,  Specifications  and  Site" 
(Builder's  Certification)  for  mortgage 
insurance  on  proposed  or  new 
construction  of  single-family  homes. 
The  Builder's  Certification  form  covers 
"Other  foreseeable  hazards  or  adverse 
conditions."  (See  24  CFR 
203.12(b)(2)(vi)). 

Comment:  HUD  should  remove  from 
the  rule  the  language  in  part  58  that 
makes  units  of  general  local 
government,  counties,  and  states 
responsible  for  environmental  review  of 
HOPE  VI  projects.  The  commenter 
recommended  that  HUD  directly 
perform  environmental  review  of  HOPE 
VI  projects  and  other  projects 
undertaken  by  public  housing  agencies 
(PHAs)  under  the  programs  listed  in 
§  58.1(b).  The  commenter  stated  that 
"  imposing  environmental  review 
responsibilities  upon  non-recipient 


entities  foi  such  projects  diverts  limited 
administri  tive  staff  time  not  only  to 
conduct  ti  e  environmental  review,  but 
also  to  nej  otiate  agreements  with 
recipients  regarding  the  environmental 
review  wo  rk.  The  commenter  noted  that 
these  agre<  ments  may  need  to  be 
approved  '  ly  one  or  more  legislative 
bodies.  Th  b  commenter  also  noted  that 
the  statute  ry  authority  under  which 
HOPE  VI  i ;  proposed  to  be  added  to  part 
58  does  nc  t  require  HUD  to  delegate 
environme  ntal  responsibilities  to  the 
non-recipi  3nt  entities  listed  in 
§58.2(a)(7. 

HUD  R^ponse:  The  Department  has 
carefully  cbnsidered  this  comment,  but 
declines  tc  change  the  rule. 
According  y,  the  final  rule  is  unchanged 
from  the  p  -oposed  rule  on  this  issue.  At 
this  time,  i  nany  more  responsible 
entities  pe  -form  environmental  reviews 
for  thefr  oi  i^n  complex  capital  projects 
and  have  s  ufficient  experience  to  be 
able  to  do  >o  for  other  HUD-assisted 
recipients  within  their  area.  Where  the 
responsibi  i  entity  staff  lacks  time  or 
skills,  thei  services  of  consultants  are 
recommended.  Consultant  support  is 
also  reconi  mended  in  order  to  support 
certain  kin  ds  of  technical  environmental 
analysis. 

General]  y,  negotiating  agreements  is 
an  establis  led  operating  practice  and 
need  not  b  ;  viewed  as  a  burden,  but  as 
an  opporti  nity  to  partner.  HUD  expects 
responsibi ;  entities  to  reach  out  to 
partners  aj  id  to  readily  negotiate 
agreement  i  with  public  housing 
agencies  ai  id  private  non-profit 
organizati(  ns  seeking  environmental 
services  of  the  responsible  entity  for 
their  HUD  assisted  project  or  activity. 
HUD  unde  rstands  that  such  agreements 
must  comj  ly  with  state  and  local  laws 
and  in  son  e  cases  may  need  approval  of 
the  legisla  ive  body,  as  pointed  out  by 
responden  ts. 

This  ruli  ( is  an  environmental  rule 
and  theref(  )re  does  not  cover  findings  of 
consistenc  y  with  the  Consolidated  Plan; 
however,  s  uch  findings  are  required  for 
the  HOPE  Vl  Program  listed  at  24  CFR 
91.2(b](12; ,  Revitalization  of  Severely 
Distressed  Public  Housing.  HUD  has  the 
discretion  to  perform  environmental 
reviews,  b  it  such  performance  would  be 
inconsiste:  it  with  HUD's  general 
direction  1 3  devolve  this  federal 
function  f<  r  its  grant  programs  to  state, 
local,  and  libal  governments.  HUD 
believes  th  at  effective  environmental 
review  an(  administration  is  best 
performed  by  the  responsible  entity. 
While  HU  D  encourages  units  of  general 
local  govefnment,  counties,  and  states  to 
perform  environmental  reviews  for 
HOPE  VI J  rojects,  such  governments  are 
not  requiri  d  to  do  so  when  they  are  not 


the  recipient  of  the  HOPE  VI  assistance. 
HUD  does  not  believe  it  advisable  to 
prohibit  any  unit  of  a  local  government, 
county,  or  state  from  performing 
environmentsd  reviews  for  PHAs  under 
part  58  when  many  are  willing  to  do  so. 

Comment:  A  commenter  objected  to 
the  proposed  change  in  §§  58.1  and  58.2 
that  would  make  a  governmental 
jurisdiction  that  is  not  providing  the 
federal  funding  responsible  for  the 
environmental  review  for  the  assisted 
project.  The  commenter  expressed 
concern  that  this  rule  change  could 
force  a  certifying  officer  into  court  to 
defend  a  project  in  which  the  officer  has 
no  influence.  The  commenter  asserted 
that  effective  environmental  review  and 
administration  lies  solely  with  the 
funding  agency. 

HUD  Response:  The  final  rule  makes 
no  change  to  the  proposed  rule  in 
response  to  this  comment.  Generally, 
environmental  litigation  results  from 
failure  of  the  project  managers  to 
perform  the  requisite  environmental 
review  or  to  address  environmental 
impacts  satisfactorily.  HUD  believes  that 
certifying  officers,  who  are  generally  the 
top  elected  officials  of  the  jurisdiction, 
are  in  a  better  position  than  the  funding 
agency  alone  to  guide  and  defend 
projects  within  their  jurisdiction.  The 
certifying  officers  live  in  their 
jurisdictions  and  are  involved  with 
governing  their  jurisdictions — including 
sitting  on  or  appointing  directors  to 
boards  of  public  housing  agencies  and 
private  non-profit  organizations. 
Responsible  entities  and  their  certifying 
officers,  in  performing  environmental 
reviews  under  part  58,  have  no  less 
authority  than  HUD  under  part  50. 
Either  party  is  under  the  same  legal  duty 
to  ensiu-e  full  compliance  with  statutory 
and  regulatory  requirements  for 
environmental  quality  irrespective  of 
the  type  of  HUD-assisted  recipient, 
developer,  or  project. 

HUD  disagrees  with  the  comment  that 
effective  environmental  review  and 
administration  lies  solely  with  the 
funding  agency.  HUD,  as  the  funding 
agency,  has  a  partnership  role  to  play, 
but  HUD  partners  with  the  local 
government  that  has  jiuisdiction  and 
competency.  At  the  project  level,, the 
responsible  entity  is  the  local 
government  that  "governs"  by  providing 
land  use  planning  and  consolidated 
planning;  by  permitting,  through 
zoning,  building,  and  building 
occupancy  approvals  for  projects  that 
are  assisted  by  HUD;  and  by  supplying 
infrastructure  support  for  these  projects. 
Thus,  HUD  believes  the  certifying 
officers  and  responsible  entities  are 
already  involved  with  HUD-assisted 
projects. 
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The  assiunption  of  federal 
environmental  responsibilities  by  tribal, 
local,  and  state  governments  is  virtually 
unique  among  federal  agencies.  This 
assumption  reflects  the  transfer  of  full 
authority  to  local,  state,  or  tribal 
governments  for  environmental  quality 
and  protection  for  HUD-assisted 
projects,  including  the  monitoring  and 
implementation  of  any  mitigation  that 
the  responsible  entity  requires.  HUD 
believes  that  effective  environmental 
review  and  administration  is  best 
performed  by  the  responsible  entity  and 
not  by  the  federal  funding  agency. 

Comment:  HUD's  Office  of  Native 
American  Programs  requested  the 
addition  to  §  58.1{b)(10)  of  the  Native 
Hawaiian  Housing  Block  Grants 
program  authorized  by  section  513  of 
American  Homeownership  and 
Economic  Opportunity  Act  of  2000 
(Pub.  L.  106-569,  approved  December 
27,  2000)  and  section  203  of  the 
Omnibus  Indian  Advancement  Act 
(Pub.  L.  106-568,  approved  December 
27,  2000),  each  of  which  amended 
NAHASDA  by  adding  a  new  title  VIII. 
Section  806  of  NAHASDA,  as  amended, 
authorizes  HUD  to  permit  the  Director 
of  the  Department  of  Hawaiian  Home 
Lands  to  assume  environmental  review 
responsibilities. 

HUD  Response:  The  final  rule  adds 
the  Native  Hawaiian  Housing  Block 
Grants  program  to  §  58.1{b){10). 

Comment:  Several  commenters  felt 
that  an  American  Society  for  Testing 
and  Materials  (ASTM)  Phase  I 
assessment  is  a  possible  means  for 
complying  with  §  58.5(i).  As  an 
alternative,  some  commenters  suggested 
a  simple  "reasonableness"  test  and 
recommended  that  the  regulation 
provide  that  grantees  must  determine  to 
a  reasonable  level  of  certainty,  as 
determined  by  the  grantee,  that  sites  are 
free  of  hazardous  materials  and  other 
deleterious  substances.  One  commenter 
wrote  that  the  proposed  amendment 
would  create  significant  new  cost  and 
other  burdens  for  Community 
Development  Block  Grant  (CDBG)  and 
HOME  grantees.  Another  commenter 
wrote  that  requiring  properties  to  be  free 
of  hazards  without  providing  a  safe 
harbor  leaves  a  governmental 
jurisdiction  potentially  liable  for 
damages  caused  by  unknown  or 
imdiscovered  hazards. 

HUD  Response:  The  final  rule  makes 
no  change  to  the  proposed  rule  in 
response  to  this  comment.  The  policy  in 
proposed  §  58.5(i)  requires  due 
diligence  in  accordance  with  the 
language  in  that  section,  but  is  not 
intended  to  suggest  any  liability  for 
damages  caused  by  unknown  or 
undiscovered  hazards  where  an 


appropriate  review  has  been  performed. 
In  addition,  the  policy  that  sites  be  free 
from  hazardous  materials,  etc.,  does  not 
require  a  complete  absence  of  such 
materials,  but  only  that  the  property  be 
free  of  hazards  where  the  hazard  could 
affect  the  health  and  safety  of  occupants 
or  conflict  with  the  intended  utilization 
of  the  property.  The  policy  also  does  not 
prescribe  any  specific  form  of 
remediation,  which  may  veiry  depending 
upon  the  nature  of  the  hazard. 

With  respect  to  the  issue  of  costs,  in 
most  cases,  the  cost  of  the 
environmental  study  is  eligible  for  HUD 
funding  as  administrative  or  project 
costs.  The  potential  remediation  costs  to 
owners  of  existing  property  who  are 
primarily  interested  in  doing 
rehabilitation  work  or  facade-type 
improvements  are  all  costs  that  are 
eligible  for  HUD  funding  as  project  costs 
or  for  funding  under  other  federal 
programs.  There  should  be  no  financial 
burden  to  affected  property  owners 
benefiting  from  federal  financial 
assistance  to  identify  and  remediate 
enviromnental  hazards  on  their 
property.  Significant  benefits  accrue  to 
the  value  and  desirability  of  the 
property.  Generally,  the  benefits  of 
remediation  outweigh  the  costs. 
Remediation  provides  a  safer 
environment,  which  the  final  rule 
advances  in  support  of  meeting  a 
national  goal  of  a  suitable  living 
environment  expressed  in  housing  and 
NEPA  legislation. 

The  criteria  in  §  58.5(i)  rely  on  a 
general  performance  stcindard.  Section 
58.5(i)  does  not  require  a  Phase  I 
environmental  assessment  for  toxics 
(American  Society  for  Testing  and 
Materials,  ASTM  E  1527).  Certainly,  a 
Phase  I  report  or  equivalent  analysis  is 
a  possible  means  for  complying  with 
§  58.5(i).  Some  HUD  programs  already 
require  a  Phase  I  report,  a  standard  of 
private  real  estate  transactions.  Visual 
inspection  of  the  property  may  not 
disclose  enoiigh  information  to  ascertain 
toxic  contamination.  Permission  of  the 
property  owner  is  a  routine  procedure 
for  examining  or  testing  on-site  "of  a  site 
that  is  not  under  the  control  of  the 
prospective  purchaser  or  environmental 
reviewer.  Such  permission  includes 
testing,  if  the  site  is  suspected  or  known 
to  contain  toxic  contaminants.  Checking 
existing  federal,  state,  or  local  databases 
is  routine  procedure  for  the 
environmental  review,  but  such 
databases  are  not  all  inclusive  and  up- 
to-date.  Due  diligence  is  required  in 
making  such  detetminations. 

When  HUD  itself  is  responsible  for 
performing  the  environmental  review, 
the  policy  under  §  50.3(i)  is  not  to 
approve  the  provision  of  financial 


assistance  to  residential  properties 
located  on  contaminated  sites  that  are 
not  foimd  to  meet  the  criterion  in 
ciurent  §  50.3(i)(l).  Sites  known  or 
suspected  to  be  contaminated  by  toxic 
chemicals  or  radioactive  materials 
include,  but  are  not  limited  to,  sites 
which:  (1)  Are  listed  on  an 
Environmental  Protection  Agency  (EPA) 
Superfund  National  Priorities  list  or  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (42  U.S.C.  9601  et  seq.) 
(CERCLA)  list  or  equivalent  state  list;  (2) 
are  located  within  3,000  feet  of  a  toxic 
or  solid  waste  landfill  site;  or  (3)  have 
an  underground  storage  tank  that  is  not 
for  residential  fuel.  For  any  of  these 
conditions,  the  recipient  provides  HUD 
with  an  American  Society  for  Testing 
and  Materials  (ASTM)  Phase  I 
environmental  assessment  for  toxics 
report  or  equivalent  analysis. 

Comment:  Some  commenters  objected 
to  the  provision  in  §§  58.5(i)(2)  and  (3) 
requiring  environmental  review  of 
multifamily  housing  and  non-residential 
properties  to  include  evaluation  of 
previous  site  uses  and  other  evidence  of 
contamination  on  or  near  the  site  Or  in 
the  general  proximity.  Commenters  said 
that  it  is  not  possible  to  identify  hidden 
conditions  such  as  drug  labs  or  other 
hazards  out  of  plain  sight.  Five 
commenters  recommended  that  the 
requirement  should  be  limited  to  a 
reasonable  determination  of  potential 
-hazards  that  might  include  checking 
existing  federal,  state,  and  local 
databases  that  contain  information  on 
contaminated  properties. 

HUD  Response:  The  final  rule  makes 
no  change  to  the  proposed  rule  in 
response  to  the  commenters' -objections. 
In  general,  multifamily  housing  refers  to 
five  or  more  units  within  one  building. 
Properties  are  to  be  "free"  of  hazards 
that  aflect  the  health  and  safety  of 
occupants  or  conflict  with  the  intended 
utilization  of  the  property.  The  rule  sets 
a  performance  standard  that  includes 
evaluation  of  previous  uses  of  the  site 
and  evidence  of  contamination  on  or 
near  the  site,  tp  assure  that  occupants  of 
proposed  sites  are  not  adversely  affected 
by  the  hazards.  Unacceptable  sites  are  to 
be  disapproved,  unless  the  site  can  be 
made  acceptable  by  the  remediation  of 
the  toxic  contaminants.  Due  diligence  is 
the  norm.  The  rule  does  not  create  a 
basis  for  liability  of  responsible  entities 
for  contamination  or  the  effects  of 
contamination  that  are  not  discovered  as 
the  result  of  the  exercise  of  due 
diligence.  Certainly,  checking  federal, 
state,  and  local  data  banks  on  toxic 
hazards  is  necessary,  but  the  absence  of 
the  property  in  such  data  banks  is  not 
always  conclusive  on  the  hazards  issue. 
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Comment:  Some  governmental 
jurisdictions  may  determine  that  imder 
the  §  58.5(i)  standards,  the  potential 
legal  or  financial  exposure  is  too  high 
and  "woidd  limit  the  range  of  activities 
they  fund  with  CDBG  and  HOME  funds. 
The  commenter  was  of  the  opinion  that 
property  owners  are  unlikely  to  enter 
into  purchase  agreements  that  include 
contingencies  aUowing  on-site  testing  of 
their  property  by  a  prospective 
purchaser  or  environmental  reviewer  to 
determine  the  presence  or  absence  of 
toxic  contamination. 

HUD  Response:  Among  HUD's 
missions  is  promotion  of  the  national 
goal  that  every  American  family  be  able 
to  afford  a  decent  home  in  a  suitable 
environment,  and  HUD's  CDBG  and 
HOME  programs  support  that  national 
goal.  Accordingly,  we  disagree  with  the 
commenter's  opinion  that  the  potential 
legal  or  financial  exposure  is  too  high 
and  would  limit  the  range  of  activities 
that  local  governments  fund  with  CDBG 
and  HOME  funds,  should  HUD 
implement  §  58.5(i).  That  section  simply 
conforms  part  58  with  identical  policy 
at  §  50.3{i).  which,  since  1996,  HUD 
itself  applies  when  HUD  staff  perform 
environmental  reviews  under  part  50. 

HUD  does  not  share  the  commenter's 
opinion  that  property  owners  are 
unlikely  to  enter  into  purchase 
agreements  that  include  contingencies 
allowing  on-site  testing  of  their  property 
by  a  prospective  purchaser  or 
environmental  reviewer  to  determine 
the  presence  or  absence  of  toxic 
contamination  for  a  HUD-assisted 
project.  The  federal  subsidy  is  a 
significant  incentive  to  ensure  the 
cooperation  of  most  property  owners  in 
this  matter. 

Comment:  A  commenter  questioned 
the  rationale  for  not  requiring  site 
evaluation  for  residential  buildings  with 
fewer  than  five  imits.  The  commenter 
wrote  that  a  contaminated  site  would 
present  environmental  issues  regardless 
of  the  number  of  people  who  will  be 
served  by  the  site. 

HUD  Response:  The  final  rule  makes 
no  change  to  the  proposed  rule,  but  in 
response  to  the  comment,  HUD  provides 
this  clarification.  The  final  rule 
renumbers  the  section  in  question. 
Section  58.5(i)(2)(i)  of  the  final  rule 
applies  to  all  properties  (i.e..  "covered" 
properties]  that  are  being  proposed  for 
use  in  HUD  programs  covered  under 
§  58.1(b)  (i.e.,  "covered"  programs). 
Section  58.5(i)(2)(ii)  applies  specifically 
to  multifamily  residential  properties 
and  to  non-residential  properties 
proposed  for  use  in  "covered' 
programs;  and  it  requires  an  evaluation 
of  previous  uses  of  the  site  or  other 
evidence  of  contamination  on  or  near 


the  site.  HUD  clarifies  that  the  language 
of  §§  58.5|i)(2)(iii)  and  (iv)  is  not  limited 
in  its  appucation  to  multifamily 
residenti^  properties  and  to  non- 
residential properties,  but  applies  to  all 
"covered''  properties,  including 
buildings  Ifor  residential  use  (with  one 
to  four  imits).  The  language  of 
§  58.5(i)(2p(iii)  requires  that  particiUcU' 
attention  (hould  be  given  to  any 
proposed  site  on  or  in  the  general 
proximity  of  such  areas  as  diunps, 
landfills,  Industrial  sites,  or  other 
locations  that  contain,  or  may  have 
contained!  hazardous  wastes.  The 
language  hi  §  58.5(i)(2)(iv)  requires  the 
responsible  entity  to  use  ciurent 
techniqueB  by  qualified  professionals  to 
undertake  investigations  determined 
necessary!  In  addition,  HUD  clarifies 
that  all  "covered"  properties  may 
include  those  properties  subject  to  a 
categorical  exclusion  under  §  58.35(b)  in 
cases  of  extraordinary  circumstances  in 
accordanc  e  with  §  58.35(c). 

Comme  it:  Not  enough  emphasis  is 
made  in  tie  proposed  rule  on  the  high 
level  of  pnority  that  should  be  placed 
on  expedjiing  environmental  reviews, 
since  the  environmental  review  process 
can  be  a  Ungthy  one  that  slows  the 
funding  and  expending  of  HUD  grant 
funds.  Th  i  commenter  suggested  that 
the  rule  p  ovide  positive  incentives  to 
expedite  t  le  environmental  review 
process  as  HUD  adds  new  programs  and 
entities  to  part  58. 

HUD  Ri  sponse:  The  most  significant 
incentive  is  intrinsic  in  the  current  part 
58  reguladons,  because  delays  can  be 
preventec  by  the  recipient  responsible 
entity  sin(  ;e  the  calendar  and  pace  of 
performin » the  environmental 
procedure  s  is  under  the  control  of  the 
responsib  e  entity  itself.  With  respect  to 
non-recip  ent  responsible  entities,  the 
final  rule  nakes  no  change  to  the 
proposed  rule  to  provide  additional 
incentive!  to  expedite  the 
environm  sntal  review  process  as  HUD 
adds  new  programs  and  entities  to  part 
58.  HUD  believes  that  the  current 
regulations  provide  the  following 

(1)  §  58.23  provides  that  the 
ntal  review  costs  are  eligible 
extent  allowable  under  the 
ance  program  regulations, 
ce  of  payment  for  work 
is  an  incentive  in  expediting 
environmental  reviews.  Also, 
§§  58.34(aj)(l)  and  (3),  respectively, 
exempt  fri  »m  environmental  review 
procedure  s  both  "environmental  and 
other  stuc  ies"  as  well  as 
"administrative  and  management 
activities.  '  This  exemption  extends  to 
the  costs  ( if  environmental  consultants 
and/or  pa  rments  to  locai  governments 
for  this  se  -vice;  (2)  The  regulations 


incentive; 
enviro: 
costs  to 
HUD  assi 
The  ass 
performei 


provide  an  opportunity  for  closer 
partnering  arrangements  among  all  local 
partners  providing  housing  and 
economic  opporttmities  to  achieve  the 
responsible  entity's  Consolidated  Plan 
targets.  HUD's  local  partners  include 
local  governments,  public  housing 
agencies,  private  non-profit  and  for- 
profit  organizations.  Such  local 
arrangements  should  provide  for  time- 
efficient  management  of  environmental 
reviews;  (3)  The  regulations  provide 
policy  guidance  to  private  non-profit 
organizations  and  public  housing 
agencies  requiring  them  to  supply  the 
responsible  entity  with  all  available, 
relevant  information  necessary  for  the 
responsible  entity  to  perform  for  each 
property  any  environmental  review 
required  under  part  58;  (4)  This 
rulemaking  would  expedite 
environmental  reviews  by  simplifying 
the  provision  that  provides  a  categorical 
exclusion  for  rehabilitation  assistance  in 
the  case  of  a  bmlding  for  residential  use 
(with  one  or  four  units]  and  a 
categorical  exclusion  for  the  approval  of 
supplemental  assistance  to  a  project 
previously  approved  imder  this  part; 
and  (5)  Often  overlooked  is  the 
provision  in  the  CEQ  regulations  that 
requires  responsible  entities  to  integrate 
the  NEPA  process  with  other  planning 
"at  the  earliest  possible  time"  to  ensvue 
that  planning  and  decisions  reflect 
environmental  values,  to  avoid  delays 
later  in  the  process,  and  to  head  off 
potential  conflicts  (40  CFR  1501.2). 

Section  58.30(b)  states  that  the 
environmental  review  process  should 
begin  as  soon  as  a  recipient  determines 
the  projected  use  of  HUD  assistance. 
The  prohibition  on  commencing  choice- 
limiting  activities  imder  §  58.22  and 
CEQ  regulations  at  40  CFR  1506.1  until 
after  the  environmental  review  process 
is  completed  may  be  an  additional 
incentive  to  expedite  the  review. 

Comment:  The  term  "any  participant 
in  the  development  process"  is  not 
defined  in  the  rule.  "The  commenter 
observed  that  proposed  §  58.22  would 
prohibit  any  participant  in  the 
development  process  from  committing 
non-HUD  funds  or  imdertaking  an 
activity  on  a  project  that  would  have  an 
adverse  environmental  impact  or  limit 
the  choice  of  reasonable  alternatives 
prior  to  release  of  funds.  The 
commenter  recommended  limiting  the 
application  of  the  prohibition  to 
subrecipients  and  adding  the  cited  term 
to  the  definition  of  subrecipient  in 
§  58.2(a)(5). 

HUD  Response:  The  Department  did 
not  incorporate  this  recommendation  in 
the  final  rule.  HUD  does  not  believe  that 
the  phrase  "any  participant  in  the 
development  process"  needs  further 
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clarification.  The  phrase  covers  the 
recipient's  clients  and  partners  that  are 
project  participants,  such  as  public  or 
private,  non-profit  or  for-profit  entities 
and  their  contractors.  To  narrow  the 
application  of  this  phrase  to 
subrecipients  is  contrary  to  the  intent  of 
this  provision  to  provide  a  broad  and 
all-inclusive  application  of  the  phrase. 
The  final  rule  would  continue  the 
generic  usage  contained  in  the  proposed 
rule. 

Comment:  The  rule  should  allow 
responsible  entities  approving 
supplemental  assistance  to  a  previously 
approved  project  to  treat  such  projects 
as  categorically  excluded  and  not 
subject  to  §  58.5  authorities  when  the 
part  58  review  and  approval  was 
conducted  by  a  different  responsible 
entity  from  the  one  that  conducted  the 
environmental  review  on  the  original 
project. 

HUD  Response:  Section  58.35(b)(7)  in 
both  the  proposed  and  final  rule 
requires  that  the  approval  for  the 
supplemental  assistance  be  made  by  the 
original  responsible  entity.  The  original 
responsible  entity  has  the 
environmental  review  record  for  the 
project  and  is  more  knowledgeable 
about  the  original  project.  For  that 
reason,  HUD  believes  that  the  original 
responsible  entity  can  best  judge 
whether  supplemental  assistance  is 
eligible  to  be  treated  as  a  categorical 
exclusion  not  subject  to  the  related 
laws,  particularly  since  this  judgment 
requires  a  determination  by  the  original 
responsible  entity  under  §  58.47  as  to 
whether  re-evaluation  of  the  original 
environmental  findings  is  required. 
Additionally,  the  Department  views  all 
the  participants  in  the  process  as 
partners. 

Comment:  The  existing  requirement 
in  §  58.22  restricting  development 
before  HUD  approvals  are  received  as 
"choice-limiting"  actions  is  unworkable 
and  most  likely  is  misinterpreted.  The 
commenter  recommended  modifying 
the  restriction  on  "committing"  HUD 
funds  to  a  project  until  HUD  has 
approved  a  Request  for  Release  of  Funds 
(RROF).  The  commenter  said  that  many 
projects  may  have  already  been 
approved  by  other  enviromnental 
processes  and  that  construction  may  be 
underway  before  HUD  funding  is 
"committed"  to  the  project.  The 
commenter  suggested  substituting  the 
word  "expended"  for  the  word 
"committed"  to  denote  that  while 
allocation  of  HUD  funds  is  permissible, 
the  actual  expenditure  of  HUD  funds  is 
not  permissible  until  the  RROF  has  been 
approved. 

HUD  Respoltse:  The  final  rule  makes 
no  change  to  the  proposed  rule  in 


response  to  this  comment.  The  term 
"commit"  is  broader  and  includes  the 
meaning  of  the  term  "expend."  The 
intent  in  using  the  term  "commit"  is  to 
prevent  any  "choice-limiting"  action 
from  occurring  prior  to  HUD  or  state 
approval  of  the  environmental 
certification  of  compliance  and  the 
request  for  the  release  of  funds  for  the 
HUD-assisted  project.  This  provision 
does  not  affect  the  recipient's  general 
allocation  of  funds,  but  only  restricts 
commitment  of  such  funds  to  choice- 
limiting  actions,  for  example,  site- 
specific  activities  such  as  real  property 
acquisition,  leasing,  demolition, 
rehabilitation,  and  related  site 
improvements. 

The  commitment  to  a  HUD-assisted 
project  of  HUD  and  non-HUD  funds  by 
the  recipient  and  its  partners  prior  to 
completion  of  the  environmental  review 
and  submission  and  approval  of  the 
recipient's  environmental  certification 
of  compliance  and  request  for  the 
release  of  funds  inherently  diminishes 
and  biases  objective  consideration  of 
alternative  locations  for  the  proposed 
project  (including  a  no  action 
alternative).  The  Department  believes 
that  the  consideration  of  alternatives  is 
fundamental  to  the  environmental 
review  process  for  HUD-assisted 
projects  complying  with  the  procedures 
of  part  58. 

CEQ  regulations  at  40  CFR  1502.2(f) 
require^that  agencies  not  commit 
resources  prejudicing  selection  of 
alternatives  before  making  a  final 
decision.  The  regulations  at  40  CFR 
1506.1  address  limitations  on  actions 
during  the  NEPA  process.  Applicable 
statutes  and  regulations  set  decision 
points  for  environmental  review  and 
compliance  for  the  various  authorities  at 
§§  58.5  and  58.6.  This  standard  is  not  in 
any  way  diminished  by  the 
participation  of  non-federal  funding  of 
the  project. 

As  more  programs  are  added  to 
§  58.1(b)  where  the  recipient  is  different 
from  the  responsible  entity,  and  based 
on  HUD's  recent  program  experience,  it 
is  necessary  for  HUD  to  be  clear  in  the 
rulemaking  regarding  this  important 
environmental  compliance  issue.  This 
demonstrates  the  need  for  responsible 
entities  and  recipients  other  than 
responsible  entities  to  help  each  other 
perform  timely  compliance  with  part  58 
with  all  partners  selected  to  implement 
HUD-assisted  projects.  Substituting  the 
words  "not  expend"  for  the  words  "not 
commit"  as  suggested  by  the  respondent 
would  not  address  HUD's  concern.  The 
restriction  on  luidertaking  or 
committing  funds  for  choice-limiting 
actions  does  not  apply  to  undertakings 
or  commitments  of  non-federal  funds  for 


a  development  by  a  party  before  the 
party  applies  to  the  part  58  recipient  for 
federal  fimds  for  the  project.  Thus,  a 
third  party  may  begin  a  project  in  good 
faith  as  a  private  project  and  by  so  doing 
is  not  precluded  from  later  deciding  to 
apply  for  federal  assistance.  However, 
when  the  party  applies  for  federal 
assistance,  it  will  generally  need  to 
cease  further  choice-limiting  actions  on 
the  project  until  the  environmental 
review  process  is  completed  in 
accordance  with  procedures  under  part 
58. 

Comment:  The '  'choice-limiting" 
requirements  in  24  CFR  58.22  are  overly 
restrictive.  Two  commenters  wrote  that 
there  may  be  numerous  "choice- 
limiting"  requirements  imposed  upon  a 
development  even  before  HUD  funding 
is  available.  The  commenters  want  a 
distinction  made  in  §  58.22  to  recognize 
that  "choice-limiting"  requirements 
may  not  always  be  negative.  For 
example,  the  imposition  of  requirements 
under  the  Endangered  Species  Act 
before  the  approval  of  the  RROF  should 
not  be  considered  as  limiting 
environmental  choices.  Further, 
§§  58.22(a)  and  (c)  would  restrict 
development  with  non-HUD  funds  if  an 
application  for  HUD  funding  was  under 
consideration  and  the  grantee  was  aware 
that  some  "choice-limiting"  was  going 
to  or  had  already  taken  place.  The 
commenters  argued  that  the  recipient 
has  no  way  of  knowing  until  the 
approval  process  is  complete  whether  a 
particular  application  will  or  will  not  be 
funded.  Additionally,  the  recipient  has 
no  legal  authority  to  stop  or  limit 
development  by  an  applicant  before 
HUD  funds  have  been  committed  to  the 
activity.  Also,  many  of  the  "choice- 
limiting"  conditions  would  most  likely 
be  imposed  upon  the  development 
anjnvay.  The  commenters  recommended 
that  HUD  reconsider  its  policy  of 
defining  land  acquisition  as  a  "choice- 
limiting"  activity,  asserting  that  neither 
NEPA  nor  the  CEQ  regulation  at  40  CFR 
1506.1  defines  "choice-limiting"- 
activity. 

HUD  Response:  The  Department 
declines  to  adopt  the  commenters' 
recommendation  here.  Use  of  the  term 
"choice-limiting"  in  this  regulation  does 
not  apply  to  mitigation  measures,  as 
implied  in  the  comment.  The  term 
applies  to  limitations  on  actions  during 
the  environmental  review  process  as 
prescribed  by  the  CEQ  regulations  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  1506.1(a)). 

HUD  has  reviewed  court  decisions  on 
whether  land  acquisition  or  similar 
actions  are  choice-limiting  activities 
under  NEPA.  Six  federal  circuit  courts 
including  the  DC  Circuit  Court  have 
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considered  this  issue.  All  six  have  ruled 
that  land  acquisition  is  a  choice-limiting 
activity  under  NEPA.  Two  of  these  cases 
were  appealed  to  the  Supreme  Court, 
which  denied  certiorari  both  times. 
Accordingly,  the  provisions  of  §  58.22 
prohibiting  the  commitment  of  HUD  or 
non-HUD  funds'  for  acquisition  of 
property  to  be  used  in  a  HUD-assisted 
project  before  an  environmental  review 
is  completed  reflect  existing  case  law  on 
this  point,  which  is  law  in  all  of  the 
federal  circuit  courts  that  have  ruled  on 
this  point  and  law  that  the  U.S. 
Supreme  Court  has  twice  declined  to 
overturn. 

Comment:  Foiu  commenters  wrote , 
that  any  restriction  on  the  ability  to 
invest  HUD  funds  in  developments  that 
are  already  underway  could  have  a 
harmful  effect  on  a  grantee's  ability  to 
comply  with  CDBG  program 
requirements  for  timely  expenditiue  of  . 
grant  funds. 

HUD  Response:  The  final  rule  is 
unchanged  from  the  proposed  rule  with 
respect  to  this  issue.  In  most  cases,  the 
cause  of  the  delay  in  the  recipient's 
expenditiue  of  grant  monies  may  be 
attributed  to  factors  other  than  that  of 
compliance  with  environmental  review 
processing  under  part  58.  Part  58  allows 
state,  local,  and  tribal  governments  and 
other  recipients  to  set  and  manage  the 
schedule  of  their  environmental  review 
processing.  CEQ  regulations  at  40  CFR 
1501.2  require  agencies  to  integrate  the 
NEPA  process  with  other  planning  at 
the  earliest  possible  time.  This 
requirement  is  intended  to  ensure  that 
planning  and  decisions  reflect 
environmental  values,  to  avoid  delays 
later  in  the  process,  and  to  head  off 
potential  cpnflicts. 

Moreover,  as  noted  in  response  to  a 
previous  comment,  the  restriction  on 
undertaking  or  committing  funds  for 
choice-limiting  actions  does  not  apply 
to  undertakings  or  commitments  of  non- 
federal funds  for  a  development  by  a 
party  before  the  party  applies  to  the  part 
58  recipient  for  federal  funds  for  the 
project.  Where  a  third  party  has  begun 
a  project  in  good  faith  as  a  private 
project,  the  part  58  recipient  is  not 
precluded  from  considering  a  later 
application  for  federal  assistance  for  the 
project,  but  must  advise  the  third  party 
applicant  to  cease  further  choice- 
limiting  actions  on  the  project  imtil  the 
environmental  review  is  completed. 

Comment:  The  final  rule  should 
clarify  the  term  "nominnl"  as  used  in 
current  §  58.22  for  real  estate  options. 
The  commenter  asked  whether  it  is  a 
percent  of  the  purchase  price. 

HUD  Response:  The  final  rule  makes 
no  change  to  the  proposed  rule  in 
response  to  the  commenter's  request  for 


clarificatioB.  Real  estate  options  are 
subject  to  tie  conditions  regarding 
environmental  acceptability  and 
nominal  price  at  §  58.22(d).  The 
provision  allows  some  flexibility 
regarding  t]  le  term  "nominal"  and  any 
reasonable  nterpretation  is  acceptable. 
In  most  ins  ances,  the  deposit  is  not 
refundable  if  the  property  buyer  fails  to 
exercise  th«  real  estate  option  by 
purchasing  the  property  within  the 
defined  tini  e  period. 

Commen  ;  The  final  rule  should 
eliminate  t]  le  proposed  changes  to 
§  58.22,  bee  ause  the  changes  would 
place  imen  orceable  burdens  on 
recipients  t )  police  the  actions  of 
subrecipieE  ts  during  the  application 
phase.  The  commenter  objected  to  the 
proposed  c  tanges  for  two  reasons.  The 
first  concer  i  is  that  recipients  would  be 
expected  to  analyze  whether  potential 
subrecipien  ts  are  "about  to  take  an 
action  with  n  the  jurisdiction  of  the 
recipient  th  it  is  prohibited  by 
§  58.22(a)."  The  second  concern  of  the 
commenter  is  the  requirement  that  if  the 
recipient  b(  comes  aware  that  a 
subrecipieD  t  is  about  to  take  a 
prohibited  i  iction,  "the  recipient  will 
take  appropriate  action  to  ensiue  that 
the  objecti\rtBs  and  procedures  of  NEPA 
are  achievep."  It  is  unclear,  in  the  view 
of  the  comijienter,  what  would 
constitute  '^appropriate  action"  and 
what  the  recipient's  actual 
responsibilities  would  be  under  this 
requiremen^.  Some  nationwide 
recipients  a^'e  not  in  a  position  to 
determine  IjIEPA's  objectives  at  the  local 
level  nor  to  enforce  them  with  their 
subrecipien  ts.  A  recipient  of  HUD  funds 
can  ensure  hat  its  own  and  its 
subrecipien  ts'  actions  conform  to  the 
HUD  envin  nmental  review  process 
once  a  lega  relationship  exists  and  HUD 
funds  have  jeen  allocated  and 
disbursed.  '.  tut,  wrote  the  commenter, 
recipients  1  ick  both  the  jiuisdiction  and 
enforcemen  t  power  that  would  be 
required  by  proposed  §  58.22(c)  during 
the  applical  ion  phase. 

HUD  Res  jonse:  The  final  rule  makes 
no  change  t  d  the  proposed  rule  with 
respect  to  tie  commenter's  first  concern. 
The  disqua  ification  for  the  use  of  HUD 
assistance  { )r  violation  of  the  limitation 
on  activitie   pending  clearance  itself 
serves  to  in  luence  the  behavior  of 
potential  su  brecipients.  In  fact,  the  rule 
provides  th  j  requisite  power  to  enforce 
appropriate  action.  The  final  rule  at 
§  55.22(c)  si  ates  that  "if  a  recipient  is 
considering  an  application  from  a 
prospective  subrecipient  or  beneficiary 
and  is  awar  i  that  the  prospective 
subrecipien  t  or  beneficiary  is  about  to 
take  an  acti  )n  within  the  jurisdiction  of 
the  recipiei  t  that  is  prohibited  by 


§  58.22(a),  then  the  recipient  will  take 
appropriate  action  to  ensure  that  the 
objectives  and  procediues  of  NEPA  are 
achieved."  To  enforce  compliance  with 
this  procedure,  the  final  rule  requires 
that  recipients,  whether  responsible 
entities  or  recipients  other  than 
responsible  entities,  be  effectively 
responsible  for  establishing  internal 
controls.  The  controls  would  prohibit 
the  recipients'  public  and  private 
development  partners  from  the 
commitment  and  expenditure  of  HUD 
and  non-HUD  funds  to  implement  a 
HUD-assisted  project  prior  to 
compliance  with  part  58.  These  controls 
should  apply  to  applicants,  potential 
awardees,  or  development  partners 
selected  by  the  recipient. 

The  Department  also  carefully 
considered  the  commenter's  second 
point,  but  declines  to  change  the 
proposed  rule  in  response  to  the 
comment.  As  stated  earlier, '.  .UD 
believes  that  the  recipient  has  both  the 
jurisdiction  and  the  power  to  act  under 
this  provision.  In  the  first  place,  the 
recipient,  when  seeking  prospective 
applicants  or  potential  developers,  has 
the  authority  to  market  its  relationship 
with  conditions.  The  recipient  may 
mandate  that  no  implementation  of  the 
project  to  be  assisted  with  HUD  funds 
is  to  occur  until  there  is  compliance 
with  part  58.  Ehuing  and  after  the 
application  phase,  recipients  must 
refuse  HUD  assistance  to  an  applicant  or 
developer  who  has  violated  the 
provision  for  limitations  on  activities 
pending  environmental  clearance.  HUD 
looks  to  recipients  to  enforce  this 
provision  as  they  approve  or  disapprove 
either  applications  for  HUD  financial 
assistance  or  partners  in  the 
development  of  HUD-assisted  projects. 
The  provision  in  §  58.22(c)  simply 
serves  to  emphasize  a  provision  in  the 
CEQ  regulations  (40  CFR  1506.1(b))  that 
already  applies  to  responsible  entities 
under  part  58,  and  also  to  apply  these 
responsibilities  to  recipients  regardless 
of  whether  they  are  the  responsible 
entity. 

Comment:  Four  commenters 
suggested  that  HUD  should  not  amend 
the  public  comment  periods  in  §  58.45 
to  reflect  that  the  periods  are  minimum 
periods.  The  conunehters  objected  to  the 
proposed  amendment  on  the  basis  that 
a  person  who  fails  to  respond  within  the 
15-day  period  could  conceivably 
persuade  a  court  that  the  comment 
period  for  a  specific  project  was  not 
long  enough.  Thus,  if  no  meiximum 
period  is  stated,  a  court  could  determine 
that  the  comment  period  could  be  any 
length  of  time.  The  result  would  be  to 
delay  needed  development  and 
negatively  impact  CDBG  timeliness 


Federal  Register /Vol.  68.  No.  188 /Monday.  September  29,  2003 /Rules  and  Regulations        56123 


requirements.  Another  conunenter 
suggested  eliminating  the  word 
"minimum"  to  avoid  confusion  that 
may  be  caused  by  the  different 
interpretations  of  the  word. 

HtJD  Response:  The  Department  was 
not  persuaded  to  make  changes  to  the 
proposed  rule  on  this  matter.  The 
provision  requires  the  minimum 
number  of  days  for  public  comment 
periods.  The  rule  does  not  require  any 
longer  comment  period,  but  provides 
the  responsible  entity  with  the  authority 
and  flexibility  to  extend  the  number  of 
days  for  public  comment  beyond  the 
minimum  number  of  days.  The 
Department  does  not  share  the 
conunenters'  view  on  the  possible 
actions  a  court  may  take. 

Comment:  Proposed  §  58.75  language 
should  be  revised  to  parallel  the 
prohibition  in  §  58.22  so  that  the  basis 
for  an  objection  is  clearly  limited  to 
projects  that  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives.  The 
commenters  wrote  that  the  proposed 
rule  would  allow  objections  on  the  basis 
of  a  recipient  or  other  participant  having 
incurred  costs  or  committed  funds  even 
if  there  was  no  actual  adverse 
environmental  impact  or  no  actual 
limitation  on  the  choice  of  reasonable 
alternatives. 

HUD  Response:  The  final  rule  makes 
no  change  to  the  proposed  rule  on  this 
matter.  The  objection  in  §  58.75(e)  as 
stated  in  the  proposed  rule  is  similar  to 
the  current  regulations,  because  the 
limitation  on  activities  pending 
clearance  applies  to  both  HUD  and  non- 
HUD  funds  for  HUD-assisted  projects.  In 
contrast,  the  reference  in  the  last 
sentence  of  §  58.22(a)  on  limitations  on 
actions  that  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives  is  too 
restrictive  to  be  repeated  as  a  more 
general  basis  for  objection  in  §58.75, 
because  the  language  applies  only  to 
limitation  on  the  use  of  non-HUD  funds. 
The  basis  for  objection  in  proposed 
§  58.75(e)  does  not  refer  to  all  incurring 
of  costs  or  commitment  of  funds,  but 
specifically  refers  only  to  those 
commitments  of  funds,  incurring  of 
costs  and  undertakings  "not  authorized 
by  this  part." 

Comment:  The  commenter  welcomes 
the  proposed  change  that  clarifies  the 
categorical  exclusions  for  (1) 
rehabilitation  of  one  to  four  family 
units,  and  (2)  individual  actions  on  one 
to  four  family  units."  The  commenter 
wrote  that  the  intent  to  identify'  the 
rehabilitation  of  1-4  unit  residential 
buildings  within  this  exclusion  is  a 
welcome  clarification,  which  codifies  a 
practice  HUD  has  endorsed  for  years. 


The  commenter  wrote  that  it  is  not  clear 
from  the  reading  of  the  proposed 
language  whether  this  means  all 
rehabilitation  of  buildings  for 
residential  use  (with  one  to  four  units) 
is  categorically  excluded,  or  whether 
rehabilitation  of  these  units  needs  to  be 
less  than  75  percent  of  replacement 
value,  as  the  current  threshold  is  for 
multifamily  dwellings  (or  meet  some 
other  threshold  value).  The  commenter 
wants  the  SUPPLEMENTARY  INFORMATION 
reference  to  "minor  rehabilitation" 
clarified  in  the  final  rule. 

HUD  Response:  The  final  rule  is  not 
changed  in  response  to  the  comment. 
With  respect  to  environmental  review 
procedures  for  all  rehabilitation  of 
buildings  for  residential  use  (with  one 
to  four  units),  the  final  rule  allows  a 
categorical  exclusion  subjfect  to  §  58.5 
except  that  an  environmental 
assessment  is  required  only  in  the 
following  circumstances:  (1)  the  density 
is  increased  beyond  four  units;  (2)  the 
land  use  is  changed;  (3)  the  footprint  of 
the  building  is  increased  in  a  floodplain 
or  in  a  wetland;  or  (4)  there  are 
extraordinary  circumstances  (§  58.35(c)). 
Under  the  final  rule,  the  limitation  on 
rehabilitation  costs  to  75  percent  of 
replacement  value  applies  only  to 
multifamily  residential  buildings  and 
non-residential  structures,  and  does  not 
apply  to  rehabilitation  of  buildings  for 
residential  use  (with  one  to  four  units). 

The  final  rule  replaces  the  following 
criterion  contained  in  the  proposed  rule: 
"*   *   *  the  dwellings  do  not  result  from 
a  conversion  of  use  from  a  non- 
residential use"  (proposed  rule  at 
§§50.20(a)(2)(i)  and  58.35(a)(3)(i))  with 
a  criterion  that  "the  land  use  is  not 
changed."  HUD  wishes  to  clarif\'  the 
application  of  the  provisions  regarding 
"change  in  land  use"  found  in  the  final 
rule  at  §  50.20(a){2)(ii)(B)  and  (iii)(B) 
and  its  counterpart  in  part  58  in  the 
current  regulations,  redesignated  in  the 
final  rule  as  §§  58.35(a)(3)(ii)(B)  and 
(iii)(B).  As  a  condition  of  eligibility  for 
this  categorical  exclusion,  the  proposed 
project  or  activity  must  meet  the 
condition  that  there  will  be  no  change 
in  land  use.  When  one  reads  the 
"categorical  exclusion"  sections  of  parts 
50  and  58,  the  existing  land  use  of  the 
property  and  not  its  future  land  use  is 
always  the  threshold  to  be  used  for 
determining  eligibility  for  categorical 
exclusion.  Any  conversion  or  "change 
in  land  use"  made  to  an  existing 
property  is  ineligible  for  a  categorical 
exclusion  for  rehabilitation  and  a  full 
environmental  assessment  is  required. 
The  environmental  assessment  itself 
focuses  its  evaluation  primarily  on  the 
future  land  use  of  the  property  and  the 


prospective  and  potential  impacts 
resulting  from  the  proposed  land  use. 

Comment:  The  final  rule  should 
clarify  the  terminology  in 
§§  58.35(a)(3)(i)  and  (4).  One  commenter 
wrote  that  using  the  two  phrases, 
"single-family  residential  building" 
together  with  "one  to  four  imits" 
conflicts  because  standard  planning 
terminology  suggests  that  a  single- 
family  residential  building  is  one  family 
per  building.  This  term  should  be 
changed  to  read  "Single  buildings  for 
family  residential  use  (with  one  to  four 
units)". 

HUD  Response:  The  final  rule  revises 
the  phrase  published  in  the  proposed 
rule  to  read  "a  building  for  residential 
use  (with  one  to  four  units)"  in 
§  58.35(a)(3)(i)  and  its  counterpart 
§  50.20(a)(2)(i).  The  rule  removes  fi-om 
usage  the  phrase  "one-to  four- family 
dwelling"  appearing  in  the  current 
regulations  at  §§  50.20(a)(3)  and 
58.35(a)(4).  Generally,  HUD  considers 
five  or  more  units  within  a  residential 
building  as  multifamily  housing,  a  term 
established  for  the  internal 
administration  of  its  mortgage  insurance 
programs.  Fewer  than  five  units  within 
a  residential  building  are  generally 
considered  single-family  housing.  This 
explains  the  origins  of  the  terms  in  HUD 
environmental  and  program  regulations. 
The  final  rule  replaces  the  term  "one-to 
foiu--family  dwelling"  that  is  used  in  the 
current  regulation. 

Comment:  The  final  rule  should 
clarify  the  proposed  language  at 
§§  58.35(a)(4)(i)  and  (ii)  with  respect  to 
exclusion  of  an  "individual  action"  on 
a  one-to  four-unit  dwelling  when  there 
are  no  more  than  four  dwelling  units  on 
any  one  site,  whether  in  one  or  multiple 
buildings.  According  to  the  commenter, 
this  particular  categorical  exclusion  is 
unwieldy  to  apply  in  the  field.  A  clear 
definition  is  needed  regarding  what  an 
"individual  action"  is  oii  a  one-to  four- 
family  dwelling.  The  commenter  asked 
the  question,  "Is  it  only  new 
construction  or  new  construction  and 
substantial  rehabilitation  (depending  on 
the  intent  of  §  58.35(a)(3)(i))?"  The 
commenter  also  wrote  that  the  proposed 
language  does  not  account  for 
circumstances  in  a  program  of 
"scattered  sites"  where  sites  may  be 
widely  dispersed,  but  where  there  may 
be  a  limited  number  of  homes  that 
happen  to  be  within  2.000  feet  of  each 
other.  If  the  project  is  classified  as 
categorically  excluded,  does  the  project 
sponsor  have  to  guarantee  that  every  site 
will  be  more  than  2,000  feet  apart?  The 
commenter  suggested  adding  the 
following  language  to  §  58.35(a)(4)(ii) 
"or  there  are  not  more  than  four  units 
within  2,000  feet  of  each  other." 
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HUD  Response:  In  response  to  this 
comment,  the  final  rule  amends  the 
proposed  rule  language  of  the 
§  58.35(a)(4)  and  50.20(a)(3)  provision 
for  "individual  actions"  by  adding  a 
cross-reference  to  the  end  of 
§§  58.35(a)(4)  and  50.20(a)(3)  to  exclude 
rehabilitation  of  a  building  for 
residential  use  (with  one  to  foin  units) 
from  the  thresholds  for  individual 
actions.  A„  discussed  earlier, 
§§  58.35(a)(4)  and  50.20(a)(3)  of  the  final 
rule  will  no  longer  apply  to  the 
rehabilitation  of  buildings  for 
residential  use  (with  one  to  four  units), 
because  the  topic  is  covered  under  a 
new,  separate  provision  at 
§§50.20(a)(2)(i)  and  58.35(a)(3)(i) 
located  with  related  rehabilitation 
thresholds  for  categoric?  1  exclusions 
pertaining  to  multifami     residential 
buildings  and  non-residential 
structures.  Sections  58.35(a)(4)  and 
50.20(a)(3)  of  the  final  rule  will 
continue  to  apply  to  all  other  types  of 
individual  actions  (including,  but  not 
limited  to,  new  construction, 
development,  demolition,  and 
acquisition,  disposition,  or  refinancing 
regardless  of  futiire  use)  with  respect  to 
dwelling  or  housing  units  that  meet  the 
conditions  in  §§  50.20(a)(3)(i)  and  (ii) 
and  §§  58.35(a)(4)(i)  and  (ii). 

Although  the  2000-foot  standard  was 
questioned,  no  other  standards  were 
suggested  in  any  of  the  comments.  The 
rationale  for  this  threshold  for  an 
environmental  assessment  is  based  on 
the  principle  of  aggregation  and  the 
need  to  examine  the  cumulative 
environmental  effects  (40  CFR  1508.7) 
of  scattered  site  housing  construction 
taking  place  in  close  proximity.  This  is 
consistent  with  the  current  provision  in 
§  58.32.  which  calls  for  project 
aggregation  of  activities  that  are  related 
either  on  a  geographical  or  functional 
basis,  or  are  logical  parts  of  a  composite 
of  contemplated  actions. 

Comment:  The  Environmental 
Protection  Agency  (EPA)  requested  that 
HUD  encourage  responsible  entities  to 
hmit  distribution  of  the  Findings  of  No 
Significant  Impact  (FONSI)  notices  to 
EPA  regional  offices,  and  not  to  send 
copies  to  EPA  Headquarters  in 
Washington,  DC.  The  EPA  also  made 
two  recommendations:  (1)  That  HUD's 
formats  for  FONSIs  add  provisions  to 
improve  the  description  of  the  project 
and  a  good  map;  and  (2)  that  HUD 
clarify  that  the  EPA  may  review  HUD 
environmental  assessments,  but  that 
EPA  does  not  reach  a  determination  on 
the  grant  application;  however,  EPA 
may  provide  its  views  on  the 
environmental  document  to  the 
responsible  entity  or  HUD. 


HUD  fles,  )onse:  Section  58.43(a)  of 
the  ciurent  -ule  remains  imchanged. 
However,  ii  response  to  the  EPA 
comment,  I-  UD  will  incorporate  in 
guidance  ac  dressed  to  HUD  staff  and 
program  paj  ticipants  the  following 
information  (1)  When  sending  FONSI 
notices  and  JNotices  of  Intent  to  Request 
the  Release  bf  Funds  (NOI/RROF)  to 
EPA,  respoi  sible  entities  are  not  to  send 
copies  to  EF  A  Headquarters  in 
Washington ,  DC,  but  only  to  regional 
offices  of  th }  EPA  having  jmisdiction 
over  the  res  )onsible  entity;  (2)  notices 
sent  to  EPA  regional  offices  should 
include  a  fu  1  description  and  location 
of  the  proje(  t;  and  (3)  responsible 
entities  are  i  liscouraged  from  requesting 
that  the  EP/ .  serve  as  a  lead  or 
cooperating  agency  in  preparing 
environmen  tal  assessments  and  impact 
statements  lar  HUD-assisted  projects. 
The  role  of  I  he  EPA  is  not  to  prepare, 
but  rather  to  evaluate  and  comment  on 
these  docun  lents. 

Comment  The  EPA  suggested  that 
HUD  furthei  define  the  categorical 
exclusion  it  §  58.35(a)(3)(i)  by  adding 
the  foUowir  g  language  at  the  end  of 
§  58.35(a)(3;  (i):  "and  which  exterior 
building  dir  tensions  are  not  increased 
in  a  floodpli  in  or  in  a  wetland." 

HUD  Resf.  onse:  HUD  agrees,  but  has 
substituted  he  wording  "and  the 
footprint  of  he  building  is  not  increased 
in  a  floodpli  in  or  in  a  wetland"  in  lieu 
of  EPA  sugg  jsted  wording.  The  wording 
"and  the  foe  tprint  of  the  building  is  not 
increased  in  a  floodplain  or  in  a 
wetlcuid"  is  idded  to  the  final  regulation 
at  §  58.35(a)  3)(i)  for  the  environmental 
review  of  pi  Dposed  rehabilitation  of* 
buildings  fo  ■  residential  use  (with  one 
to  four  unit! ).  The  added  language 
serves  as  a  t  ueshold  for  requiring  an 
environmen  ;al  assessment  so  as  to 
evaluate  an(  alleviate  the 
environmen  ial  effects  in  cases  where 
rehabilitatic  n  assistance  is  proposed  for 
expanding  t  le  footprint  of  buildings  for 
residential  x  se  (with  one  to  four  units) 
where  such  jxpansion  is  located  within 
or  would  en  ter  the  fioodplain  or 
wetland.  Th }  added  language  is  directly 
relevant  in  t  le  case  of  minor  repairs  or 
improvemei  ts  to  one-to  foin-family 
properties  t  lat  are  currently  excluded 
from  HUD  f  oodplain  management 
decision-making  procedures  under  24 
CFR  55.12(lJ(2).  The  exclusion  allowed 
at  §  55.12(bl2)  does  not  apply  to 
financial  assistance  for  proposed 
rehabilitatiojn  of  multifamily  residential 
buildings  ai  d  non-residential  buildings. 
The  exclusii  »n  is  limited  to  "[fjinancial 
assistance  ft  r  minor  repairs  or 
improvemei  its  on  one-to  four-family 
properties  t  lat  do  not  meet  the 


thresholds  for  'substantial  improvement' 
under  §  55.2(b)(8)." 

Comment:  Partially  exempt  projects  in 
§  50.20  should  be  exempt  from  all 
federal  environmental  laws  and  should 
be  moved  to  §  50.19.  The  commenter 
asserted  that  since  these  uses  of  federal 
funds  involve  no  significant  changes  to 
structures  that  already  exist,  a 
presumption  should  apply  that  their 
repair  or  purchase  caimot  affect  any 
federal  environmental  interest  protected 
by  federal  law.  The  commenter  said  that 
compliance  with  the  numerous  laws 
listed  in  §  50.4  imposes  a  significant  and 
costly  administrative  burden  on  Indian 
tribes  that  assiune  NEPA 
responsibilities.  The  commenter 
recommends  moving  to  §  50.19  the 
categorical  exclusions  in  §§  50.20(a)(2) 
and  (a)(4)  when  there  is  no  change  in 
the  use  of  the  structine,  and  revising 
§  50.19  to  require  compliance  with  the 
Historic  Preservation  Act  only  if  the 
structure  is  over  50  years  old. 

HUD  Response:  Tne  final  rule  makes 
no  change  to  the  proposed  rule  in 
response  to  this  comment.  First,  HUD 
notes  that  part  58 — not  part  50 — is 
applicable  to  Indian  tribes  that  assume 
NEPA  responsibilities.  Under  §§58.34 
and  58.35(b),  HUD  has  excluded  from 
review  those  actions  that  by  their  nature 
do  not  trigger  compliance  requirements 
under  NEPA  and  related  authorities 
listed  in  §  58.5.  However,  environmental 
laws  listed  in  §  50.4  and  §  58.5  can 
apply  to  the  actions  listed  in 
§§  50.20(a)(2)  and  (4)  and  the 
coinparable  actions  in  §§  58.35(a)(3)  and 
(5).  HUD  lacks  the  authority  to  provide 
exemptions  and  exclusions  from 
applicable  statutory  requirements  and 
therefore  cannot  do  what  the  commenter 
suggests  under  either  part  50  or  part  58. 
Compliance  is  mandatory  whenever 
HUD  funds  are  proposed  for  projects 
and  activities  subject  to  any  of  the 
related  federal  environmental  laws  and 
authorities  cited  in  §§  58.5,  58.6  and 
50.4  "as  applicable."  To  the  extent  that 
HUD  has  authority,  the  rule  provides 
relief  in  the  case  of  categorical 
exclusions  from  the  environmental     -^ 
assessment  required  under  NEPA  as 
allowed  by  the  CEQ  regulations. 
However,  there  are  certain  national 
objectives  that  each  of  the  related 
federal  environmental  law    ^nd 
authorities  is  designed  to  a>-hieve  at  the 
project  level  through  the  support  of 
federal  financial  assistance.  The 
national  objectives  cover  historic 
preservation,  protection  from  toxic        , 
chemicals  or  radioactive  materials, 
protection  from  flood  hazards, 
protection  of  wetlands  and  coastal 
barrier  resources,  protection  of 
endangered  species,  protection  of  sole 
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source  aquifers,  environmental  justice, 
environmental  standards,  and  others. 

The  ciurent  provision  at  §  58.34(a)(12) 
allows  an  exemption  for  any  categorical 
exclumon  listed  in  §  58.35(a),  provided 
that  there  are  no  circumstances  that 
require  compliance  with  any  other 
federal  laws  and  authorities  cited  in 
§  58.5.  A  recipient  does  not  have  to 
submit  an  environmental  certification 
and  request  for  the  release  of  funds,  and 
no  lurther  approval  from  HUD  or  the 
state  is  needed  by  the  recipient  for  the 
drawdown  of  funds  to  carry  out  exempt 
activities  and  projects.  However,  the 
responsible  entity  must  document  in 
writing  its  determination  that  each 
activity  or  project  is  exempt  and  meets 
the  conditions  specified  for  such 
exemption  imder  §  58.34.  The 
conversion  to  exempt  status  does  not 
remove  the  need  to  comply  with  the 
other  requirements  at  §  58.6  "as 
applicable." 

Comment:  The  final  rule  should 
clarify  the  phrase  "except  in 
extraordinary  circumstances"  as  used  in 
proposed  §  58.22(b). 

HUD  Response:  The  final  rule  makes 
no  change  to  the  proposed  rule  on  this 
matter.  The  phrase  "except  in 
extraordinary  circumstances"  is  taken 
from  CEQ  regulations  (40  CFR  1508.4) 
and  is  already  defined  at  §  58.2(a)(3)  of 
the  current  regulations.  The  term  means 
a  situation  in  which  an  environmental 
assessment  (EA)  or  environmental 
impact  statement  (EIS)  is  not  normally 
required,  but  due  to  unusual  conditions, 
an  EA  or  EIS  is  appropriate.  Indicators 
of.unusual  conditions  are:  (1)  Actions 


that  are  unique  or  without  precedent:  (2) 
actions  that  are  substantially  similar  to 
those  that  normally  require  an  EIS;  (3) 
actions  that  are  likely  to  alter  existing 
HUD  policy  or  HUD  mandates;  or  (4) 
actions  that,  due  to  imusual  physical 
conditions  on  the  site  or  in  the  vicinity, 
have  the  potential  for  a  significant 
impact  on  the  environment  or  in  which 
the  environment  could  have  a 
significant  impact  on  users  of  the 
facility. 

Comment:  Regarding  §  582.230(b),  the 
restrictions  on  a  recipient  and  others 
limiting  proposed  acquisition  for  a 
project  under  Shelter  Plus  Care  until 
HUD  approves  the  recipient's 
enviromnental  certification  of 
compliance  and  request  for  the  release 
of  funds  would  totally  restrict  a  housing 
authority's  ability  to  move  forward  with 
a  project.  The  commenter  asserted  that 
this  will  defeat  HUD's  stated  desires  to 
achieve  a  speedy  start-up  in  Shelter  Plus 
Care  projects,  will  discourage  the 
housing  authority's  partners  fi'om 
participating  in  such  endeavors,  and  is 
an  unwarranted  incursion  into  their 
rights  to  perform  standard  business 
activities. 

HUD  Response:  The  final  rule  makes 
no  change  to  the  proposed  rule  in 
response  to  this  comment.  It  appears 
that  the  commenter  incorrectly 
construed  the  provision.  The  added 
language  makes  conforming 
amendments  to  the  Shelter  Plus  Care 
program  regulations,  which  do  not 
currently  adequately  reflect  the 
applicability  of  part  58  procedures  (see 
§  58.1(b)(3)).  Also,  the  Shelter  Plus  Care 


program  is  designed  to  link  rental 
assistance  to  supportive  services  for 
hard-to-serve  homeless  persons  with 
disabilities.  The  current  regulation 
excludes  tenant-based  rental  assistance 
fi-om  any  environmental  review.  Other 
eligible  activities  may  be  subject  to 
reviews.  Moreover,  the  restriction  on  the 
recipient,  project  "partners"  and  their 
contractors'  undertaking  or  committing 
funds  for  acquisition  and  development 
actions  does  not  apply  to  undertakings 
or  commitments  of  non-federal  funds  for 
a  development  by  a  party  before  the 
party  applies  to  the  Shelter  Plus  Care 
recipient  for  federal  funds  for  the 
project.  Where  a  third  party  has  begun 
a  project  in  good  faith  as  a  private 
project,  the  recipient  is  not  precluded 
from  considering  a  later  application  for 
federal  assistance  for  the  project,  but 
must  advise  the  third  party  applicant  to 
cease  further  choice-limiting  actions  on 
the  project  imtil  the  environmental 
review  is  completed. 

IV.  List  of  HUD  Programs  Covered  by 
24  CFR  Part  58 

For  ready  reference  and  convenience 
of  the  reader,  the  below  list  indicates 
the  HUD  programs  that  are  covered  by 
24  CFR  part  58  by  program  name, 
program  regulation,  program  office,  and 
OMB  number  found  in  die  Catalog  of 
Federal  Domestic  Assistance.  This  Hst  is 
not  exhaustive  as  other  programs  may 
be  added  in  the  future.  The  final  rule  at 
§  58.1(b)  includes  the  references  to  the 
statutory  authorization  of  assumption  of 
HUD  environmental  responsibilities  by 
state,  local,  and  tribal  governments. 


OMB  number 


14.188 

14.218 

14.219 

14.225 

14.228 

14.231 
14.235 
14.238 
14.239 
14.241 

14.246 

14.246 

14.246 

14.247 


Name  of  program 


Housing  Finance  Agencies  Risk  Sharing 

Project. 
Community   Development   Block   Grants/ 

Entitlement  Grants. 
Community   Development   Block   Grants/ 

Small  Cities  Program. 
Community  Development  Block  Grants/ 

Special  Purpose  Grants/Insular  Areas. 
Community   Development   Block   Grants/ 

State  Program. 

Emergency  Shelter  Grants  Program  

Supportive  Housing  Program 

Shelter  Plus  Care 

HOME  Investment  Partnerships  Program 
Housing  Opportunities  for  Persons  wrth 

AIDS. 
Economic  Development  Initiative  Grants  .. 

Brownfield  Economic  Development  Initia- 
tive Grants. 

Economic  Development  Initiative — Spe- 
cial Projects  (Congressionally  ear- 
marked). 

Self-Help  Homeownership  Opportunity 
Program. 


Regulation  citation 


24  CFR  part  266  

24  CFR  part  570  

24  CFR  pan  570  

24  CFR  part  570 ... 

24  CFR  part  570 

24  CFR  part  576  

24  CFR  part  583  

24  CFR  part  582 

24  CFR  part  92 

24  CFR  part  574  

CFR:  N.A.  [NOFA^  references 

24  CFR  part  570). 
CFR:   N.A.   (NOFA   references 

24  CFR  part  570]. 


NOFA 


Program 
office 


Housing  ^ 

CPD2 

CPD 

CPD 

CPD 

CPD 
CPD 
CPD 
CPD 
CPD 

CPD 

CPD   • 

COD 

CPD 
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0MB  number 


Name  of  program 


Regulation  citation 


Program 
office 


14.248 

14.249 

14.850 
14.862 

14.865 
14.866 

14.867 
14.869 

14.871 

14.872 
14.873 
14.900 


Comm  inity   Development  Block  Grants/ 

Secqon  108  Loan  Guarantees. 

8  Moderate  Rehabilitation  Single 

Rooiti  Occupancy. 
Public  Housing  Operating  Fund  Program 
Indian  I  Community    Development    Block 

Grart  Program. 

Loan  (Guarantees  for  Indian  Housing  

Demoiiion  and  Revitalization  of  Severely 

Distressed  Public  Housing. 

Indian  Housing  Block  Grants  

Title  V|  Federal  Guarantee  for  Financing 

Tribi  Housing  Activities. 

8   Project-Based   Voucher   Pror 


ousing  Capital  Fund  ........ 

awaiian  Housing  Block  Gr 
sed  Paint  Hazard  Control 


nts  .... 
in  Pri- 


24  CFR  part  570  

24  CFR  part  582  

24  CFR  part  990  

24  CFR  part  1003  

24  CFR  part  1005  

NOFA,  24  CFR  part  970 

24  CFR  part  1000  

24  CFR  part  1000  

24  CFR  part  983  

24  CFR  part  905  

24  CFR  part  1006  

NOFA  


CPD 

CPD 

PIH 
PW 

PIH 
PIH 

PIH 
PIH 

PIH 

PIH 
PIH 
0HHLHC5 


vatel  ^Owned  Housing. 


'  Office  of  Housing— Federal  Housing  Commissioner. 

2  Office  of  Community  Planning  and  Development. 

3  Notice  of  Funding  Availability. 

*  Office  of  Public  and  Indian  Housing. 

*  Office  of  Healthy  Homes  and  Lead  Hazard  Control. 


Findings  and  Certification^ 

Environmental  Impact 

A  Finding  of  No  Significant  Impact    ' 
with  respect  to  the  environment  for  this 
rule  was  made  at  the  proposed  rule 
stage  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  NEPA. 
The  Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  Regulations,  Office  of  the 
General  Counsel,  Department  of 
Housing. and  Urban  Development.  Room 
10276,  451  Seventh  Street,  SW.. 
Washington,  DC  20410-5000. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  "Regulatory 
Plarming  and  Review."  OMB 
determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  Office  of 
Regulations,  Office  of  the  General 
Coimsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-5000. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538}  establishes 


requiremen  s  for  federal  agencies  to 
assess  the  e  fects  of  their  regulatory 
actions  on  sate,  local,  and  tribal 
governments  and  the  private  sector. 
This  final  n  le  does  not  impose  a  federal 
mandate  on  any  state,  local,  or  tribal 
government  or  on  the  private  sector, 
within  the  r  leaning  of  the  Unfunded 
Mandates  Rjform  Act  of  1995. 

Regulatory   ' lexibility  Act 

Secre  tarv 


rul; 


The 
Regulatory 
605(b)),  has 
publication 
that  this 
significant 
substantial 
There  are 
discriminatirv 
regard  to  s 
not  any  un 
need  to  be 
entities. 


no 


in  accordance  with  the 
lexibility  Act  (5  U.S.C. 
reviewed  this  rule  before 
and  by  approving  it  certifies 
would  not  have  a 


« conomic  impact  on  a 
1  lumber  of  small  entities, 
anti-competitive 

aspects  of  the  rule  with 
entities,  and  there  are 
procedures  that  would 
(implied  with  by  small 


nail 
usual 


Executive  C  rder  13132,  Federalism 

Executive  Order,13132  (entitled 
"Federalisn  ")  prohibits  an  agency  from 
publishing  i  ny  nile  that  has  federalism 
implication ;  if  the  rule  either  imposes 
substantial  i  lirect  compliance  costs  on 
state  and  lo(  ;al  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  unless  the  agency  meets  the 
consultatioi  and  funding  requirements 
of  section  6  pi  the  Executive  Order.  This 
final  rule  d^es  not  have  Federalism 
implication^  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  nor 
preempt  sta  e  law  within  the  meaning  of 
the  Executii  e  Order. 


List  of  Subjects 

24  CFR  Part  50 

Environmental  impact  statements. 

24  CFR  Part  58 

Community  Development  Block 
Grants,  Environmental  Impact 
Statements,  Grant  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  574 

Community  facilities.  Grant 
programs — health  programs.  Grant 
programs — housing  and  community 
development.  Grant  programs — social 
programs,  HIV/ AIDS,  Low  emd  moderate 
income  housing,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  582 

Grant  programs — housing  and 
community  development.  Homeless, 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  583 

Community  facilities.  Grant 
programs — housing  and  community 
development.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  970 

Grant  programs — housing  and 
community  development,  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  14.165-18.900. 
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Also  see  section  IV  of  the 
SUPPLEMENTARY  INFORMATION. 

■  Accordingly,  for  the  reasons  described 
in  the  preamble,  the  Department  amends 
24  CFR  parts  50,  58,  574,  582,  583,  and 
970  as  follows: 

PART  50— PROTECTION  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

■  1 .  The  authority  citation  for  part  ^0 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  4332;  and 
Executive  Order  11991,  3  CFR,  1977  Comp., 
p.  123. 

■  2.  Amend  §  50.19  by  revising 
paragraph  (b)(15)  to  read  as  follows: 

§  50.1 9    Cate9orical  exclusions  not  subject 
to  ttie  Federal  laws  and  authorities  cited  In 
§50.4. 

*  *         *         *         * 

(b)  *  *  * 

(15)  Activities  to  assist  homebuyers  to 
purchase  existing  dwelling  units  or 
dwelling  units  under  construction, 
including  closing  costs  and 
downpajonent  assistance,  interest 
buydowns,  and  similar  activities  that 
result  in  the  transfer  of  title. 

*  *        *        *        * 

■  3.  Amend  §  50.20  by  revising 
paragraphs  (a)(2),  (a)(3),  and  (a)(4),  to 
read  as  follows: 

§  50.20    Categorical  exclusions  subject  to 
the  Federal  laws  and  authorities  cited  in 
§50.4. 

(a)  *   *   * 

(2)  Rehabilitation  of  buildings  and 
improvements  when  the  following 
conditions  are  met: 

(i)  In  the  case  of  a  building  for 
residential  use  (with  one  to  four  imits), 
the  density  is  not  increased  beyond  four 
units,  the  land  use  is  not  changed,  and 
the  footprint  of  the  building  is  not 
increased  in  a  floodplain  or  in  a 
wetland; 

(ii)  In  the  case  of  multifamily 
residential  buildings: 

(A)  Unit  density  is  not  changed  more 
than  20  percent; 

(B)  The  project  does  not  involve 
changes  in  land  use  from  residential  to 
non-residential;  and 

(C)  The  estimated  cost  of 
rehabilitation  is  less  than  75  percent  of 
the  total  estimated  cost  of  replacement 
after  rehabilitation. 

(iii)  In  the  case  of  non-residential 
structures,  including  commercial, 
industrial,  and  public  buildings: 

(A)  The  facilities  and  improvements 
are  in  place  and  will  not  be  changed  in 
size  nor  capacity  by  more  than  20 
percent;  and 

(B)  The  activity  does  not  involve  a 
change  in  land  use,  such  as  from  non- 


residential to  residential,  commercial  to 
industrial,  or  from  one  industrial  use  to 
another. 

(3)(i)  An  individual  action  on  up  to 
four  dwelling  units  where  there  is  a 
maximum  of  four  units  on  any  one  site. 
The  units  can  be  foxu-  pne-imit  buildings 
or  one  foiu-unit  building  or  any 
combination  in  between;  or 

(ii)  An  individual  action  on  a  project 
of  five  or  more  housing  units  developed 
on  scattered  sites  when  the  sites  are 
more  than  2,000  feet  apart  and  there  are 
not  more  than  four  housing  units  on  any 
one  site. 

(iii)  Paragraphs  (a)(3)(i)  and  (ii)  of  this 
section  do  not  apply  to  rehabilitation  of 
a  building  for  residential  use  (with  one 
to  four  units)  (see  paragraph  (a)(2)(i)  of 
this  section). 

(4)  Acquisition  (including  leasing)  or 
disposition  of,  or  equity  loans  on  an 
existing  structiue,  or  acquisition 
(including  leasing)  of  vacant  land 
provided  that  the  structure  or  land 
acquired,  financed,  or  disposed  of  will 
be  retained  for  the  same  use. 


PART  58— ENVIRONMENTAL  REVIEW 
PROCEDURES  FOR  ENTITIES 
ASSUMING  HUD  ENVIRONMENTAL 
RESPONSIBILITIES 

■  4.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1707  note,  1715z- 
13a(k);  25  U.S.C.  4115  and  4226;  42  U.S.C. 
1437X,  3535(d),  3547.  4332,  4852,  5304(g), 
11402,  12838,  and  12905(h);  title  D  of  Pub. 
L.  105-276:  E.O,  11514  as  amended  bv  E.O 
11991,  3  CFR  1977  Comp.,  p.  123.      .' 

■  5.  Amend  §  58.1  by  removing 
paragraph  (b)(2)  and  designating  it  as 
"reserved,"  redesignating  and  revising 
existing  paragraph  (b)(3)  as  paragraph 
(b)(3)(i),  adding  paragraph  (b)(3)(ii), 
revising  paragraphs  (b)(6)(i),  (ii),  and 
(iii),  deleting  "and"  at  the  end  of 
paragraph  (b)(8),  replacing  the  period  at 
the  end  of  paragraph  (b)(9)  with  a 
semicolon,  and  adding  new  paragraphs 
(b)(10),  (11),  (12),  and  new  paragraphs  (c) 
and  (d),  to  read  as  follows: 

§  58.1    Purpose  and  applicability. 

***** 

(b)  *  *   * 

(2)  [Reserved] 

(3)(i)  Grants  to  states  and  units  of 
general  local  government  under  the 
Emergency  Shelter  Grant  Program, 
Supportive  Housing  Program  (and  its 
predecessors,  the  Supportive  Housing 
Demonstration  Program  (both 
Transitional  Housing  and  Permanent 
Housing  for  Homeless  Persons  with 
Disabilities)  and  Supplemental 
Assistance  for  Facilities  to  Assist  the 


Homeless),  Shelter  Plus  Care  Program. 
Safe  Havens  for  Homeless  Individuals 
Demonstration  Program,  and  Rural 
Homeless  Housing  Assistance, 
authorized  by  Title  FV  of  the  McKinney- 
Vento  Homeless  Assistance  Act,  in 
accordance  with  section  443  (42  U.S.C. 
11402); 

(ii)  Grants  beginning  with  Fiscal  Year 
2001  to  private  non-profit  organizations 
and  housing  agencies  under  the 
Supportive  Housing  Program  and 
Shelter  Plus  Care  Program  authorized  by 
Title  IV  of  the  McKinney-Vento 
Homeless  Assistance  Act.  in  accordance 

with  section  443  (42  U.S.C.  11402); 

*  *   * 

(6)(i)  Public  Housing  Programs  under 
Title  I  of  the  United  States  Housing  Act 
of  1937,  including  HOPE  VI  grants 
authorized  under  section  24  of  the  Act 
for  Fiscal  Year  2000  and  later,  in 
accordance  with  section  26  (42  U.S.C. 
1437x); 

(ii)  Grants  for  the  revitalization  of 
severely  distressed  public  housing 
(HOPE  VI)  for  Fiscal  Year  1999  and 
prior  years,  in  accordance  with  Title  II 
of  the  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1999  (Pub.  L.  105- 
276,  approved  October  21.  1998);  and 

(iii)  Assistance  administered  by  a 
public  housing  agency  under  section  8 
of  the  United  States  Housing  Act  of 
1937,  except  for  assistance  provided 
under  part  886  of  this  title,  in 
accordance  with  section  26  (42  U.S.C.  " 

1437x); 

*  *   *     '  "        • 

(10)  Assistance  provided  under  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA),  in  accordance  with: 

(i)  Section  105  for  Indian  Housing 
Block  Grants  and  Federal  Guarantees  or 
Financing  for  Tribal  Housing 
Authorities  (25  U.S.C.  4115  and  4226); 
and 

(ii)  Section  806  for  Native  Hawaiian 
Housing  Block  Grants  (25  U.S.C.  4226); 

(11)  Indian  Housing  Loan  Guarantees 
authorized  by  section  184  of  the 
Housing  and  Community  Development 
Act  of  1992,  in  accordance  with  section 
184{k)  (12  U.S.C.  1715z-13a(k));  and 

(12)  Grants  for  Housing  Opportunities 
for  Persons  with  AIDS  (HOPWA)  under 
the  AIDS  Housing  Opportimity  Act,  as 
follows:  competitive  grants  beginning 
with  Fiscal  Year  2001  and  all  formula 
grants,  in  accordance  with  section 
856(h)  (42  U.S.C.  12905(h));  all  grants 
for  Fiscal  Year  1999  and  prior  years,  in 
accordance  with  section  207(c)  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
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Act.  1999  (Pub.  L.  105-276,  approved 
October  21. 1998). 

(c)  When  HUD  assistance  is  used  to 
help  fund  a  revolving  loan  fund  that  is 
administered  by  a  recipient  or  another 
party,  the  activities  initially  receiving 
assistance  from  the  fund  are  subject  to 
the  requirements  in  this  part.  Future 
activities  receiving  assistance  from  the 
revolving  loan  fund,  after  the  fund  has 
received  loan  repayments,  are  subject  to 
the  environmental  review  requirements 
if  the  rules  of  the  HUD  program  that 
initially  provided  assistance  to  the  fund 
continue  to  treat  the  activities  as  subject 
to  the  Federal  requirements.  If  the  HUD 
program  treats  the  activities  as  not  being 
subject  to  any  Federal  requirements, 
then  the  activities  cease  to  become 
Federally-funded  activities  and  the 
provisions  of  this  part  do  not  apply. 

(d)  To  the  extent  permitted  by 
applicable  laws  and  the  applicable 
regulations  of  the  Coimcil  on 
Environmental  Quality,  the  Assistant 
Secretary  for  Community  Planning  and 
Development  may,  for  good  cause  and 
with  appropriate  conditions,  approve 
waivers  and  exceptions  or  establish 
criteria  for  exceptions  from  the 
requirements  of  this  part. 

■  6.  Amend  §  58.2  by  revising 
paragraphs  (a)(5)(v)  and  (a)(5)(vii), 
adding  new  paragraphs  (a)(5)(ix)  and  (x), 
revising  paragraphs  (a)(6],  (a)(7) 
introductory  text,  (a)(7)(i)  and  (a)(7)(ii) 
introductory  text,  and  removing 
paragraphs  (a)(7)(ii)(D)  and  (E),  to  read  as 
follows: 

S  58^    Tarm*,  abbreviations  and 
deflnltiona. 

(a)  *  *  * 
-    (5)*  *  • 

(v)  With  respect  to  Public  Housing 
Programs  under  §  58.1(b)(6)(i),  fiscal 
year  1999  and  prior  HOPE  VI  grants 
under  §  58.1(b)(6)(ii)  or  Section  8 
assistance  under  §  58.1(b)(6)(iii),  a 

public  housing  agency; 

•  *  * 

(vii)  With  respect  to  the  FHA 
Multifamily  Housing  Finance  Agency 
Program  under  58.1(b)(8),  a  qualified 

housing  finanqe  agency; 

*  *  • 

(ix)(A)  With  respect  to  NAHASDA 
assistance  imder  §  58.1(b)(10),  the 
Indian  tribe  or  the  Department  of 
Hawaiian  Home  Lands;  and 

(B)  With  respecf  to  the  Section  184 
Indian  Housing  Loan  Guarantee 
program  under  §  58.1(b)(ll),  the  hidian 
tribe. 

(x)  With  respect  to  the  Shelter  Plus 
Care  and  Supportive  Housing  Programs 
under  §  58.1(b)(3)(ii).  nonprofit 
organizations  and  other  entities. 


(6)  i?e7ea^e  of  funds.  In  the  case  of  the 
FHA  Multifamily  Housing  Finance 
Agency  Program  under  §  58.1(b)(8), 
Release  of  Funds,  as  used  in  this  part, 
refers  to  HIjID  issuance  of  a  firm 
approval  letter,  and  Request  for  Release 
of  Fimds  reJFers  to  a  recipient's  request 
for  a  firm  approval  letter.  In  the  case  of 
the  Section]  184  Indian  Housing  Loan 
Guarantee  program  under  §  58.1(b)(ll), 
Release  of  Funds  refers  to  HUD's 
issuance  of  a  commitment  to  guarantee 
a  loan,  or  il  there  is  no  commitment, 
HUD's  issu  mce  of  a  certificate  of 
guarantee. 

(7)  Respc  nsible  Entity.  Responsible 
Entity  meai  is: 

(i)  With  I  aspect  to  environmental 
responsibil  ties  under  programs  listed  in 
§  58.1(b)(1)  (2).  (3)(i),  (4),  and  (5),  a 
recipient  under  the  program. 

(ii)  With  Inspect  to  environmental 
responsibil  ties  under  the  programs 
listed  in  §  5  8.1(b)(3)(ii)  and  (6)  through 
(12),  a  state  unit  of  general  local 
govemmen  ,  Indian  tribe  or  Alaska 
Native  Villi  ge,  or  the  Department  of 
Hawaiian  ¥  ome  Lands,  when  it  is  the 
recipient  ui  ider  the  program.  Under  the 
Native  Am«  rican  Housing  Assistance 
and  Self-De  termination  Act  of  1996  (25 
U.S.C.  4101  et  seq.)  listed  in 
§  58.1(b)(lC  )(i),  the  Indian  tribe  is  the 
responsible  entity  whether  or  not  a 
Tribally  De  lignated  Housing  Entity  is 
authorized  ;o  receive  grant  amounts  on 
behalf  of  th  3  tribe.  The  Indian  tribe  is 
also  the  res  }onsible  entity  under  the 
Section  ISA  Indian  Housing  Loan 
Guarantee  j  irogram  listed  in 
§58.1(b)(ll).  Regional  Corporations  in 
Alaska  are  ( ;onsidered  Indian  tribes  in 
this  part.  N  m-recipient  responsible 
entities  are  designated  as  follows: 


■  7.  Amenc 
(b)(2), 

adding  a  n^ 
follows: 


§  58.4  by  revising  paragraph 
remq|ving  paragraph  (b)(3),  and 
paragraph  (c)  to  read  as 


§58.4    Assifmption  auttiorlty. 

*         * 

(b)*   * 

(2)  States  must  exercise  HUD's 
responsibil  ties  in  accordance  with 
§  58.18,  wit  1  respect  to  approval  of  a 
unit  of  loca  government's 
environmei  tal  certification  and  RROF 
for  a  HUD  a  ssisted  project  funded 
through  the  state.  Approval  by  the  state 
of  a  unit  of  ocal  government's 
certificatioi  and  RROF  satisfies  the 
Secretary's  responsibilities  imder  NEPA 
and  the  reh  ted  laws  cited  in  §  58.5. 

(c)  ParUc  ilar  responsibilities  of 
Indian  tribt  s.  An  Indian  tribe  may,  but 
is  not  requi  "ed  to,  assume 
responsibilities  for  environmental 


review,  decision-making  and  action  for 
programs  authorized  by  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
41 01  et  seq.)  (other  than  title  Vni)  or 
section  184  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1715z-13a).  The  tribe  must 
make  a  separate  decision  regarding 
assumption  of  responsibilities  for  each 
of  these  Acts  and  commimicate  that 
decision  in  writing  to  HUD.  If  the  tribe 
assumes  these  responsibilities,  the 
requirements  of  this  part  shall  apply.  If 
a  tribe  formally  declines  assumption  of 
these  responsibilities,  they  are  retained 
by  HUD  and  the  provisions  of  part  50   , 
of  this  title  apply. 

■  8.  Amend  §  58.5  by  revising 
paragraphs  (a)(1)  and  (i)  to  read  as 
follows: 

§  58.5    Related  Federal  laws  and 
authorities. 

***** 

(a)  Historic  properties.  (1)  The 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.),  particularly 
sections  106  and  110  (16  U.S.C.  470  and 
470h-2). 
***** 

(i)  HUD  environmental  standards.  (1) 
Applicable  criteria  and  standards 
specified  in  part  51  of  this  title,  other 
than  the  runway  clear  zone  notification 
requirement  in  §  51.303(a)(3). 

(2)(i)  Also,  it  is  HUD  pohcy  that  all 
properties  that  are  being  proposed  for 
use  in  HUD  programs  be  fi-ee  of 
hazardous  materials,  contamination, 
toxic  chemicals  and  gases,  and 
radioactive  substances,  where  a  hazard 
could  affect  the  health  and  safety  of 
occupants  or  conflict  with  the  intended 
utilization  of  the  property. 

(ii)  The  environmental  review  of 
multifamily  housing  with  five  or  more 
dwelling  units  (including  leasing),  or 
non-residential  property,  must  include 
the  evaluation  of  previous  uses  of  the 
site  or  other  evidence  of  contamination 
on  or  near  the  site,  to  ensure  that  the 
occupants  of  proposed  sites  are  not 
adversely  affected  by  any  of  the  hazards 
listed  in  paragraph  (i)(2)(i)  of  this 
section. 

(iii)  Particular  attention  should  be 
given  to  any  proposed  site  on  or  in  the 
general  proximity  of  such  areas  as 
dumps,  landfills,  industrial  sites,  or 
other  locations  that  contain,  or  may 
have  contained,  hazardous  wastes. 

(iv)  The  responsible  entity  shall  use 
current  techniques  by  qualified 
professionals  to  undertake 

investigations  determined  necessary. 

*      -  *        *        *        * 

■  9.  Revise  §  58.10  to  read  as  follows: 
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§58.10    Basic  environmental 
responsibility. 

In  accordance  with  the  provisions  of 
law  cited  in  §  58.1(b),  except  as 
otherwise  provided  in  §  58.4(c),  the 
responsible  entity  must  assume  the 
environmental  responsibilities  for 
projects  under  programs  cited  in 
§  58.1(b).  In  doing  so,  the  responsible 
entity  must  comply  with  the  provisions 
of  NEPA  and  the  CEQ  regulations 
contained  in  40  CFR  parts  1500  through 
1508,  including  the  requirements  set 
forth  in  this  peirt. 

■  10.  Amend  §  58.11  by  revising 
paragraph  (b)  to  read  as  follows: 

§  58.1 1     Legal  capacity  and  performance. 

***** 

(b)  If  a  public  housing,  special  project, 
HOPWA,  Supportive  Housing,  Shelter 
Plus  Care,  or  Self-Help  Homeownership 
Opportunity  recipient  that  is  not  a 
responsible  entity  objects  to  the  non- 
recipient  responsible  entity  conducting 
the  environmental  review  on  the  basis 
of  performance,  timing,  or  compatibility 
of  objectives,  HUD  will  review  the  facts 
to  determine  who  will  perform  the 
environmental  review.  '  ■. 


§58.17    [Removed] 

■  11.  Remove  and  reserve  §58.17. 

■  12.  Revise  §  58.18  to  read  as  follows: 

§  58.18    Responsibilities  of  States 
assuming  MUD  environmental 
responsibilities. 

States  that  elect  to  administer  a  HUD 
program  shall  ensure  that  the  program 
complies  with  the  provisions  of  this 
part.  The  state  must: 

(a)  Designate  the  state  agency  or 
agencies  that  will  be  responsible  for 
carrying  out  the  requirements  and 
administrative  responsibilities  set  forth 
in  subpart  H  of  this  part  and  which  will: 

(1)  Develop  a  monitoring  and 
enforcement  program  for  post-review 
actions  on  environmental  reviews  and 
monitor  compliance  with  any 
environmental  conditions  included  in 
the  award. 

(2)  Receive  public  notices,  RROFs, 
and  certifications  from  recipients 
pursuant  to  §§  58.70  and  58.71;  accept 
objections  from  the  public  and  from 
other  agencies  (§  58.73);  and  perform 
other  related  responsibilities  regarding 
releases  of  funds. 

(b)  Fulfill  the  state  role  in  subpart  H 
relative  to  the  time  period  set  for  the 
receipt  and  disposition  of  comments, 
objections  and  appeals  (if  any)  on 
particular  projects. 

■  13.  Revise  §  58.22  to  read  as  follows: 


§  58.22    Limitations  on  activities  pending 
clearance. 

(a)  Neither  a  recipient  nor  any 
participant  in  the  development  process, 
including  public  or  private  nonprofit  or 
for-profit  entities,  or  any  of  their 
contractors,  may  commit  HUD 
assistance  under  a  program  listed  in 

§  58.1(b)  on  an  activity  or  project  until 
HUD  or  the  state  has  approved  the 
recipient's  RROF  and  the  related 
certification  from  the  responsible  entity. 
In  addition,  until  the  RROF  and  the 
related  certification  have  been 
approved,  neither  a  recipient  nor  any 
participant  in  the  development  process 
may  commit  non-HUD  funds  on  or 
undertake  an  activity  or  project  imder  a 
program  listed  in  §  58.1(b)  if  the  activity 
or  project  would  have  an  adverse 
envfronmental  impact  or  limit  the 
choice  of  reasonable  alternatives. 

(b)  If  a  project  or  activity  is  exempt 
under  §  58.34,  or  is  categorically 
excluded  (except  in  extraordinary 
circumstances)  under  §  58.35(b),  no 
RROF  is  required  and  the  recipient  may 
undertake  the  activity  immediately  after 
the  responsible  entity  has  documented 
its  determination  as  required  in 

§  58.34(b)  and  §  58.35(d),  but  the 
recipient  must  comply  with  applicable 
requirements  under  §  58.6. 

(c)  If  a  recipient  is  considering  an 
application  from  a  prospective 
subrecipient  or  beneficiary  and  is  aware 
that  the  prospective  subrecipient  or 
beneficiary  is  about  to  take  an  action 
within  the  jurisdiction  of  the  recipient 
that  is  prohibited  by  paragraph  (a)  of 
this  section,  then  the  recipient  will  take 
appropriate  action  to  ensure  that  the 
objectives  and  procedures  of  NEPA  are 
acbieved. 

(d)  An  option  agreement  on  a 
proposed  site  or  property  is  allowable 
prior  to  the  completion  of  the 
environmental  review  if  the  option 
agreement  is  subject  to  a  determination 
by  the  recipient  on  the  desirability  of 
the  property  for  the  project  as  a  result 
of  the  completion  of  the  environmental 
review  in  accordance  with  this  part  and 
the  cost  of  the  option  is  a  nominal 
portion  of  the  purchase  price.  There  is 
no  constraint  on  the  purchase  of  an 
option  by  third  parties  that  have  not 
been  selected  for  HUD  funding,  have  no 
responsibility  for  the  environmental 
review  and  have  no  say  in  the  approval ' 
or  disapproval  of  the  project. 

(e)  Self-Help  Homeownership 
Opportunity  Program  (SHOP).  In 
accordance  with  section  11(d)(2)(A)  of 
the  Housing  Opportunity  Program 
Extension  Act  of  1996  (42  U.S.C.  12805 
note),  an  organization,  consortium,  or 
affiliate  receiving  assistance  under  the 
SHOP  program  may  advance  nongrant 


funds  to  acquire  land  prior  to 
completion  of  an  enviroimiental  review 
and  approval  of  a  Request  for  Release  of 
Funds  (RROF)  and  certification, 
notwithstanding  paragraph  (a)  of  this 
section.  Any  advances  to  acquire  land 
prior  to  approval  of  the  RROF  and 
certification  are  made  at  the  risk  of  the 
organization,  consortium,  or  affiliate 
and  reimbursement  for  such  advances 
may  depend  on  the  result  of  the 
environmental  review.  This 
authorization  is  limited  to  the  SHOP 
program  only  and  all  other  forms  of 
HUD  assistance.are  subject  to  the 
limitations  in  paragraph  (a)  of  this 
section. 

(f)  Relocation.  Funds  may  be 
committed  for  relocation  assistance 
before  the  approval  of  the  RROF  and 
related  certification  for  the  project 
provided  that  the  relocation  assistance 
is  required  by  24  CFR  part  42. 

■  14.  Amend  §  58.33  by  revising 
paragraph  (b)  to  read  as  follows: 

§58.33    Emergencies. 

***** 

(b)  If  funds  are  needed  on  an 
emergency  basis  and  adherence  to 
separate  comment  periods  would 
prevent  the  giving  of  assistance  during 
a  Presidentially  declared  disaster,  or 
during  a  local  emergency  that  has  been 
declared  by  the  chief  elected  official  of 
the  responsible  entity  who  has 
proclaimed  that  there  is  an  immediate 
need  for  public  action  to  protect  the 
public  safety,  the  combined  Notice  of 
FONSI  and  Notice  of  Intent  to  Request 
Release  of  Funds  (NOI/RROF)  may  be 
disseminated  and/or  published 
simultaneously  with  the  submission  of 
the  RROF.  The  combined  Notice  of 
FONSI  and  NOI/RROF  shall  state  that 
the  funds  are  needed  on  an  emergency 
basis  due  to  a  declared  disaster  and  that 
the  comment  periods  have  been 
combined.  The  Notice  shall  also  invite 
commenters  to  submit  their  comments 
to  both  HUD  and  the  responsible  entity 
issuing  the  notice  to  ensure  that  these 
comments  will  receive  full 
consideration. 

■  15.  Amend  §  58.35  as  follows: 

a.  Redesignating  paragraphs  (a)(3)(i) 
and  (a)(3)(ii)  as  paragraphs  (a)(3)(ii)  and 
{a)(3)(iii): 

b.  Adding  a  new  paragraph  (a)(3){i); 

c.  Revising  paragraphs  (a)(4)  and 
(a)(5);  and 

d.  Adding  a  new  paragraph  (b)(7). 
The  additions  and  revisions  read  as 

follows: 

§  58.35    Categorical  exclusions. 

(a)  *   *   *  ■      • 

(3)  *   *   * 
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Para^  raphi 


(iii) 
section  do 
a  building 
to  four  uniti ; 
this  section 


I  ot 
f  )r 


(i)  In  the  case  of  a  building  for  more  than 

residential  use  (with  one  to  four  units),       not  more  th^ 
the  density  is  not  increased  beyond  four     one  site, 
units,  the  land  use  is  not  changed,  and 
the  footprint  of  the  building  is  not 
increased  in  a  floodplain  or  in  a 
wetland; 
.(ii)*  *  * 

(iii)*  *  * 

(4)(i)  An  individual  action  on  up  to 
foiu'  dwelling  imits  where  there  is  a 
maximum  of  four  units  on  any  qne  site. 
The  units  can  be  four  one-unit  buildings 
or  one  foiu'-imit  building  or  any 
combination  in  between;  or 

(ii)  An  individual  action  on  a  project 
of  five  or  more  housing  units  developed 
on  scattered  sites  when  the  sites  are  (b)  * 


,000  feet  apart  and  there  are 
four  housing  units  on  any 


s{a)(4)(i)and(ii)ofthis 
apply  to  rehabilitation  of 
residential  use  {with  one 
)  (see  paragraph  (aj(3)(i)  of 


(5)  Acquisition 
disposition 
existing  structure 
(including 
provided 

acquired,  financed 
be  retained 


(including  leasing)  or 
of,  or  equity  loans  on  an 

or  acquisition 
losing)  of  vacant  land 
the  structure  or  land 
,  or  disposed  of  will 
or  the  same  use. 


that 


(7)  Approval  of  supplemental 
assistance  (including  insiu-ance  or 
guarantee)  to  a  project  previously 
approved  under  this  part,  if  the 
approval  is  made  by  the  same 
responsible  entity  liat  conducted  the 
environmental  review  on  the  original 
project  and  re-evaluation  of  the 
environmental  findings  is  not  required 
under  §58.47. 
***** 

■  16.  Revise  §  58.45  to  read  as  follows: 

§  58.45    Public  comment  periods. 

Required  notices  must  afford  the 
public  the  following  minimum 
comment  periods,  counted  in 
accordance  with  §58.21: 


(a)  Notice  of  Finding  of  No  Significant  Impact  (PONS!)  

(b)  Notice  of  Intent  to  Request  Release  of  Funds  (NOi-RROF) 

(c)  Concunent  or  combined  notices  


15  days  when  published  or,  if  no  publication,  18  days  when  mailing 

and  posting 
7  days  when  published  or,  if  no  publication,  10  days  when  mailing 

and  posting 
15  days  when  published  or,  if  no  publication,  18  days  when  mailing 

and  posting 


■  17.  Amend  §  58.72  by  revising 
paragraph  (b)  to  read  as  follows:         ' 

f  58.72    HUD  or  State  actions  on  RROFs 
and  certifications. 

**-*** 

(b)  HUD  (or  the  state)  may  disapprove 
a  certification  and  RROF  if  it  has 
knowledge  that  the  responsible  entity  or 
other  participants  in  the  development 
process  have  not  complied  with  the 
items  in  §  58.75,  or  that  the  RROF  and 
certification  are  inaccurate. 
***** 

m  18.  Amend  §  58.75  by  revising 
paragraph  (e)  to  read  as  follows: 

f  58.75    Permissible  bases  for  objections. 

***** 

(e)  The  recipient  or  other  participants 
in  the  development  process  have 
committed  fuiids,  incurred  costs  or 
undertaken  activities  not  authorized  by 
this  part  before  release  of  funds  and 
approval  of  the  environmental 
certification  by  HUD  (or  the  state). 


PART  574— HOUSING 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

■  19.  The  authority  citation  for  part  574 
continues- to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12901- 
12912. 

■  20.  Revise  §  574.510  to  read  as  follows: 

§  574.51 0    Environmental  procedures  and 
standards. 

(a)  Activities  under  this  part  are 
subject  to  HUD  environmental 


regulations  in  part  58  of  this  title,  except 
that  HUD  w  11  perform  an 
environmen  tal  review  in  accordance 
with  part  5C  of  this  title  for  any 
competitive  grant  for  Fiscal  Year  2000. 

(b)  The  re  :ipient,  its  project  partners 
and  their  cobtractors  may  not  acquire, 
rehabilitate,lconvert,  lease,  repair, 
dispose  of,  aemolish,  or  construct 
property  fori  a  project  under  this  part,  or 
commit  or  expend  HUD  or  local  funds 
for  such  eligible  activities  under  this 
part,  until  de  responsible  entity  (as 
defined  in  §58.2  of  this  title)  has 
completed  the  environmental  review 
procedures  required  by  part  58  and  the 
environmeMal  certification  and  RROF 
have  been  approved  (or  HUD  has 
performed  a  ti  environmental  review  and 
the  recipien  has  received  HUD 
approval  of  he  property).  HUD  will  not 
release  grant  funds  if  the  recipient  or 
any  other  pirty  commits  grant  funds 
(i.e.,  incurs  my  costs  or  expenditures  to 
be  paid  or  u  imbursed  with  such  funds) 
before  the  u  cipient  submits  and  HUD 
approves  its  RROF  (where  such 
submission  s  required). 

(c)  For  ad  ivities  under  a  grant  to  a 
nonprofit  et  tity  that  would  generally  be 
subject  to  rei/iew  under  part  58,  HUD 
may  make  a  finding  in  accordance  with 
§  58.11(d)  ai  id  may  itself  perform  the 
environmen  tal  review  under  the 
provisions  o  f  part  50  of  this  title  if  the 
recipient  no  tiprofit  entity  objects  in 
writing  to  tt  e  responsible  entity's 
performing  he  review  under  part  58. 
Irrespective  of  whether  the  responsible 
entity  in  ace  ord  with  part  58  (or  HUD 
in  accord  w:  th  part  50)  performs  the 


environmental  review,  the  recipient 
shall  supply  all  available,  relevant 
information  necessary  for  the 
responsible  entity  (or  HUD,  if 
applicable)  to  perform  for  each  property 
any  environmental  review  required  by 
this  part.  The  recipient  also  shall  carry 
out  mitigating  measures  required  by  the 
responsible  entity  (or  HUD,  if 
applicable)  or  select  alternate  eligible 
property. 

PART  582— SHELTER  PLUS  CARE 

■  21.  The  authority  citation  for  part  582 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11403- 
11407b. 

■  22.  Revise  §  582.230  to  read  as  follows: 

§582.230    Environmental  review. 

(a)  Activities  under  this  part  are 
subject  to  HUD  environmental 
regulations  in  part  58  of  this  title,  except 
that  HUD  will  perform  an 
environmental  review  in  accordance 
with  part  50  of  this  title  prior  to  its 
approval  of  any  conditionally  selected 
applications  from  PHAs  for  Fiscal  Year 
2000  and  prior  years  for  other  than  the 
SRO  component.  For  activities  imder  a 
grant  to  a  PHA  that  generally  would  be 
subject  to  review  under  part  58,  HUD 
may  make  a  finding  in  accordance  with 
§  58.11(d)  and  may  itself  perform  the 
environmental  review  under  the 
provisions  of  part  50  of  this  title  if  the 
recipient  PHA  objects  in  writing  to  the 
responsible  entity's  performing  the 
review  under  part  58.  Irrespective  of 
whether  the  responsible  entity  in  accord 
with  part  58  (or  HUD  in  accord  with 
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part  50)  performs  the  environmental 
review,  the  recipient  shall  supply  all 
available,  relevant  information 
necessary  for  the  responsible  entity  (or 
HUD,  if  applicable)  to  perform  for  each 
property  any  envirormiental  review 
required  by  this  part.  The  recipient  also 
shall  carry  out  mitigating  measures 
required  by  the  responsible  entity  (or 
HUD,  if  applicable)  or  select  alternate 
eligible  property.  HUD  may  eliminate 
from  consideration  any  application  that 
would  require  an  Environmental  Impact 
Statement  (EIS). 

(b)  The  recipient,  its  project  partners 
and  their  contractors  may  not  acquire, 
rehabilitate,  convert,  lease,  repair, 
dispose  of,  demolish,  or  construct 
property  for  a  project  under  this  part,  or 
commit  or  expend  HUD  or  local  funds 
for  such  eligible  activities  under  this 
part,  until  the  responsible  entity  (as 
defined  in  §  58.2  of  this  title)  has 
completed  the  environmental  review 
procedures  required  by  part  58  and  (he 
environmental  certification  and  RROF 
have  been  approved  or  HUD  has 
performed  an  environmental  review 
under  part  50  and  the  recipient  has 
received  HUD  approval  of  the  property. 
HUD  will  not  release  grant  funds  if  the 
recipient  or  any  other  party  commits 
grant  funds  [i.e.,  incurs  any  costs  or 
expenditures  to  be  paid  or  reimbursed 
with  such  funds)  before  the  recipient 
submits  and  HUD  approves  its  RROF 
(where  such  submission  is  required). 

PART  583— SUPPORTIVE  HOUSING 

■  23.  The  authority  citation  for  part  583 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11389. 

■  24.  Revise  §  583.230  to  read  as  follows: 

§  583.230    Environmental  review. 

(a)  Activities  under  this  part  are 
subject  to  HUD  environmental 


regulations  in  part  58  of  this  title,  except 
that  HUD  will  perform  an 
environmental  review  in  accordance 
with  part  50  of  this  title  prior  to  its 
approval  of  any  conditionally  selected 
applications  for  Fiscal  Yeeir  2000  and 
prior  years  that  were  received  directly 
from  private  nonprofit  entities  and 
governmental  entities  with  special  or 
limited  piu^pose  powers.  For  activities 
under  a  grant  that  generally  would  be 
subject  to  review  under  part  58,  HUD 
may  make  a  finding  in  accordance  with 
§  58.11(d)  and  may  itself  perform  the 
environmental  review  under  the 
provisions  of  part  50  of  this  title  if  the 
recipient  objects  in  writing  to  the 
responsible  entity's  performing  the 
review  under  part  58.  Irrespective  of 
whether  the  responsible  entity  in  accord 
with  part  58  (or  HUD  in  accord  with 
part  50)  performs  the  environmental 
review,  the  recipient  shall  supply  all 
available,  relevemt  information 
necessary  for  the  responsible  entity  (or 
HUD,  if  applicable)  to  perform  for  each 
property  any  environmental  review 
required  by  this  part.  The  recipient  also 
shall  carry  out  mitigating  measures 
required  by  the  responsible  entity  (or 
HUD,  if  applicable)  or  select  alternate 
eligible  property.  HUD  may  eliminate 
from  consideration  any  application  that 
would  require  an  Environmental  Impact 
Statement  (EIS). 

(b)  The  recipient,  its  project  partners 
and  their  contractors  may  not  acquire, 
rehabilitate,  convert,  lease,  repair, 
dispose  of.  demolish  or  construct 
property  for  a  project  under  this  part,  or 
commit  or  expend  HUD  or  local  funds 
for  such  eligible  activities  under  this 
part,  until  the  responsible  entitv  (as 
defined  in  §  58.2  of  this  title)  has 
completed  the  environmental  review- 
procedures  required  by  part  58  and  the 
environmental  certification  and  RROF 
have  been  approved  or  HUD  has 


performed  an  environmental  review 
under  part  50  and  the  recipient  has 
received  HUD  approval  of  the  property. 
HUD  will  not  release  grant  funds  if  the 
recipient  or  any  other  party  commits 
grant  funds  (/.e.,  incurs  any  costs  or 
expenditures  to  be  paid  or  reimbursed 
with  such  funds)  before  the  recipient 
submits  and  HUD  approves  its  RROF 
(where  such  submission  is  required). 

PART  970— PUBLIC  HOUSING 
PROGRAM— DEMOLITION  OR 
DISPOSITION  OF  PUBLIC  HOUSING 
PROJECTS 

■  25.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437p  and  3535(d). 

■  26.  Amend  §  970.4  by  revising 
paragraph  fb).  removing  paragraph  (c) 
and  designating  it  as  reserved,  to  read  as 
follows: 

§  970.4    General  requirements  for  HUD 
approval  of  applications  for  demolition  or 
disposition. 

****** 

(b)  Environmental  review.  Activities 
under  this  part  are  subject  to  HUD 
environmental  regulations  in  part  58  of 
this  title.  However.  HUD  may  make  a 
finding  in  accordance  with  §  58.11(d) 
and  may  itself  perform  the 
environmental  review  under  the 
provisions  of  part  50  of  this  title  if  a 
PHA  objects  in  writing  to  the 
responsible  entity's  performing  the 
review  under  part  58. 

(c)  [Reserved] 


Dated:  September  15.  2003. 
Mel  Martinez, 
Secretary-. 
[FR  Doc.  03-24265  Filed  9-26-03:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
RIN  1820-ZA29 

Special  Demonstration  Programs — 
Model  Demonstrations  To  improve  the 
Literacy  and  Employment  Outcomes  of 
Individuals  With  Disabilities 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  announces 
priorities  under  the  Special 
Demonstration  Programs.  The  Assistant 
Secretary  may  use  these  priorities  in 
fiscal  year  (FY)  2003  and  in  later  years. 

We  take  this  action  to  focus  attention 
on  the  adult  literacy  needs  of 
individuals  with  disabilities  pursuing 
.employment  under  the  State  Vocational 
Rehabilitation  Services  Program.  We 
intend  that  projects  funded  under  these 
priorities  will  demonstrate  that  certain 
specific  literacy  services  may  raise  the 
literacy  levels  and  earnings  of 
individuals  with  disabilities  compared 
to  individuals  who  receive  the  usual 
vocational  rehabilitation  (VR)  services. 
These  priorities  are  effective  September 
29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan-Marie  Marsh,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3316  Switzer  Building, 
Washington,  DC  20202-2641. 
Telephone:  (202)  358-2796  or  via 
Internet:  Susan-Marie.Marsh@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  maV  call 
the  TDD  number  at  (202)  205-8133. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  Data  from 
the  Longitudinal  Study  of  the 
Vocational  Rehabilitation  Services 
Program  suggest  reading  achievement 
levels  are  highly -positively  correlated 
with  earnings.  However,  VR  agencies 
provide  basic  literacy  services  to  only 
one  percent  of  the  VR  population.  As  a 
result  of  these  findings,  the  Assistant 
Secretary  is  interested  in  testing  the 
impact  of  two  instructional  reading 
curricula  (the  Lindamood-Bell  Language 
Program  (LBLP)  and  the  Wilson  Reading 
System(r)  (WRS))  on  the  literacy  of 
adults  with  disabilities  against  the 
traditional  services  provided  by  VR. 
We  published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 


Register  on 

The  notice 
included  a 
issues  and 
determination 

Except 
technical 
differences 
proposed 
final  priorit 


July  25,  2003  (68  FR  44186). 

proposed  priorities 
I  liscussion  of  the  significant 
nalysis  used  in  the 
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Change:  None. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  one  or  more  of  these  priorities,  we 
invite  applications  through  a  notice  in  the 
Federal  Register.  When  inviting  applications 
we  designate  each  priority  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priority  (34  CFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Priorities 

Model  Demonstrations  To  Improve  the 
Literacy  Skills  and  Employment 
Outcomes  of  Individuals  With 
Disabilities 

This  priority  supports  projects  that 
demonstrate  the  effect  literacy  services 
and  instruction  have  on  improving 
literacy  skills  of  targeted  groups  of  VR 
consumers  and  the  effect  on  their 
employment  and  earnings  outcomes. 
Projects  must  demonstrate  how  VR 
offices  can  effectively  integrate  literacy 
services  into  their  service  delivery 
systems  and  can  best  provide  literacy 
services  and  instruction  to  a  targeted 
group  of  VR  consumers. 

Evaluation 

Projects  must  assure  cooperation  with 
the  Rehabilitation  Services 
Administration  (RSA)  and  RSA's 
outside  evaluator  in  meeting  the 
evaluation  needs  of  the  project  and 
RSA.  Project  cooperation  with  RSA"s 
outside  evaluator  must  include  the 
following: 

1 .  The  assessment  of  all  entering  VR 
consumers  in  the  designated  project 
service  area  using  brief 
methodologically  acceptable  screening 
instruments  for  learning  disabilities  and 
literacy  levels  to  determine  their 
eligibility  for  the  project.  The 
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assessment  does  not  include  VR 
consumers  with  evidence  of  mental 
retardation  in  their  case  files. 

2.  The  assignment  of  approximately 
one-half  of  the  eligible  project 
participants  into  a  literacy  intervention 
group  who  would  receive  the  additional 
services  and  benefits  of  the  project  and 
approximately  one-half  of  the  project 
participants  into  a  control  group  who 
would  not  receive  project  services. 
However,  no  individual  in  the  control 
group  can  be  denied  literacy  services  if 
his  or  her  Individualized  Plan  for 
Employment  (IPE)  requires  those 
services.  Furthermore,  those  services 
may  not  be  provided  or  paid  for  under 
these  demonstration  grants. 

3.  The  use  of  di  ignostic  tests  and 
effective  assessments  of  reading 
proficiency  consistent  with  the 
procedures  of  RSA's  outside  evaluator. 

4.  The  administration  of  a  pre-  and 
post-test  to  project  participants  as 
directed  by  RSA's  outside  evaluator. 

Interventions 

An  applicant  for  this  competition 
must  choose  either  the  LBLP  or  the  WRS 
for  its  curriculum  and  provide  a 
rationale  for  its  choice  [e.g.,  the  local 
adult  literacy  provider  already  uses 
WRS).  However,  an  applicant  may  also 
choose  to  describe  its  capacity  to  use  the 
other  curriculum  if  it  would  be  willing 
to  substitute  the  alternative  curriculum 
as  its  curriculum  in  order  to  enhance  its 
ability  to  compete.  RSA  will  select 
grantees  in  a  manner  to  ensure  that  each 
curriculum  intervention  is  adequately 
represented  in  the  applications  selected 
for  funding. 

Project  Participants 

The  following  participanttesearch 
criteria  must  be  met: 

1.  Projects  must  have  a  sufficient 
number  of  individuals  in  the  control 
and  experimental  groups  so  that  the 
effects  of  the  literacy  intervention  can 
be  adequate!}'  measured. 

2.  Project  participants  must  be  eligible 
to  receive  VR  services  by  the  State  VR 
agency  and  have,  or  be  in  the  process  of 
developing,  an  IPE. 

3.  All  project  participants  (control  and 
experimental  groups)  must  be  given  an 
informed  choice  with  respect  to 
participation  in  the  demonstration 
project  consistent  with  the  human 
subjects  provisions  as  included  in  the 
application  package. 

4.  Project  participants  for  the 
experimental  and  control  groups  must 


be  selected  using  the  requisite 
instriunent.  RSA  requires  use  of  the 
Learning  Needs  Screening  Tool,  a 
validated  and  public  domain  screener, 
which  can  be  incorporated  into  the  VR 
intake  process.  Copies  of  the  screener  as 
well  as  further  information  may  be 
found  on  the  Internet  at  the  following 
Web  site:  http://www.seakingwdc.org/ 
Id/WaScreenTool.htm. 

Use  of  Funds 

Funds  may  be  used  only  for  project 
costs  and  related  activities  and  may  not 
be  used  to  supplant  the  cost  of  services 
ordinarily  provided  by  the  VR  program. 
Related  activities  may  include,  but  are 
not  limited  to —  (1)  counselor  training  or 
orientation,  including  counselor 
training  on  administration  of  literacy 
assessment  instruments,  (2)  educational 
assessment  and  evaluation,  (3)  research 
expenses,  (4)  support  services  such  as 
consumer  transportation,  childcare,  and 
facilitation  for  attendance  and  retention, 
(5)  instructional  materials,  (6) 
curriculum  and  instruction,  (7) 
professional  developrnent  for  instructors 
and  administrators,  (8)  assistive 
technology  devices  and  ser\'ices,  (9) 
instructional  technology,  and  (10) 
consultants. 

Invitational  Priority 

Within  the  priority  for  this 
competition,  we  are  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority: 

Establishing  partnerships  with  other 
organizations  that  can  assist  in  carrying 
out  their  respective  projects  related  to 
improving  literacy  and  employ  ability 
skills  of  adults  with  disabilitie  ;. 

These  organizations  might  include 
Adult  Education  and  Family  Literacy 
(AEFL)  programs,  institutions  of  higher 
education,  volunteer-based  literacy 
programs,  community  rehabilitation 
programs,  nonprofit  or  for-profit 
vendors  of  literacy  services,  and  other 
workforce  agencies.  Applicants  under 
this  invitational  priority  must  meet  the 
requirements  in  34  CFR  75.127  through 
75.129.  which  governs  how  partnerships 
and  other  groups  of  eligible  parties  may 
submit  applications  and  conduct  funded 
projects. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 


Waiver  of  Delayed  Efiiective  Date 

The  Administrative  Procedure  Act 
requires  that  a  proposed  rule  be 
published  at  least  30  days  before  its 
effective  date,  except  as  otherwise 
provided  for  good  cause  (5  U.S.C. 
553(d)(3)).  In  order  to  make  timely  grant 
awards,  the  Secretary'  has  determined 
that  a  delayed  effective  date  is 
impracticable. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  "  ical  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  docu  inent  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program.  Applicable 
Program  Regulations:  34  CFR  part  373. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fi-ee,  at  1- 
888-293-6498:  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  oi  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
■index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.235P  Special  Demonstration 
Programs — Model  Demonstration  Projects  to 
Improve  the  Literacy  and  Employment 
Outcomes  of  Individuals  With  Disabilities) 

Program  Authority:  29  U.S.C.  773(b). 

Dated:  September  24,  2003.     - 

Robert  H.  Pastemack, 

Assistant  Secretan  for  Special  Education  and 
Rehabilitative  Serxices. 

[FR  Doc.  03-24530  Filed  9-26-03:  8:45  am] 
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£4520 
£5819 
£2835 
£4654 


15  CFR 

772 54655 

774 54655 

Proposed  Rules: 

764 54402 

766 54402 

801  (2  documents) 55202, 

55204 

16  CFR 

305 55820 

1512 52690 


17  CFR 


.52836, 


53430 
53289 


4 ;.. 

232 

Proposed  Rules: 

239 54644 

240 54590 

249 54590 

18  CFR 

4 52089 

16 52089 

141 52089 

157 52089 


19  CFR 

12 


.55000 


20  CFR 

416 53219,53506 

422.. 55304 

Proposed  Rules: 

404 55323 

408 55323 

416 55323 

21  CFR 

201 55822 

510 55822,  55823 

520 54658,  54803,  54804, 

55199,  55308,  55822,  55823, 
55824 

522 54804,  54806,  55199, 

55200,  55823 

524 55201,  55825 

556 54658 

558 54658,  54806,  55825 

573 52339 

1308 53289,  53677 

1310 53290 

Proposed  Rules: 

1301 53529 

1308 52872 

22  CFR 

230. 53878 

Proposed  Rules: 

96 54064 

98 54119 

23  CFR 


Proposed  Rules: 

650 


.53063 


24  CFR 

50 56116 

58 56116 

574 56116 

582 56116 

583 56116 

970 56116 

972 54600 


982 

Proposed  Rules: 

972 

1000 


.54335 

.54624. 
.53926 


25  CFR 

Proposed  Rules: 

Ch.  1 52151,55916 

26  CFR 

1 52487,  52496,  52975, 

52986,  53219,  54336 

31 54336 

301 55436 

602 52463,  52496,  54336, 

54660 
Proposed  Rules: 

1 52466,  52542,  52543, 

52544,  52545,  52546,  53008, 
53348,  53926,  54062,  54876 

31 53448 

301 52466,53687 

27  CFR 

555 53509 

Proposed  Rules: 

9 52875,  54696 

252 55281 

29  CFR 

31 54268 

4022 53880 

4044 53880 

Proposed  Rules: 

1910 53311 

1915 53311 

1917 54298 

1918 54298 

1926 53311,53927 

30  CFR 

48 53037 

75 53037 

946 53292 

Proposed  Rules: 

57 52151 

206 55556 

210 55556 

938 55106,  55134 

31  CFR 

1 55309 

500 53640 

501 53640 

505 53640 

515 53640 

535 53640 

536 53640 

537 53640 

538 53640 

539 53640 

540 53640 

545 53640 

550 53640 

560 53640 

575 53640 

585 53640 

586 .r.53640 

587 53640 

588 53640 

590 53640 

591 53640 

594 53640 

595, 53640 

596 53640 
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597 53640 

598 53640 

Propotod  Rules: 

1 55016 

103 55335 

500 53662 

501 53662 

505 53662 

515 53662 

535 53662 

536 S3662 

537 53662 

538 53662 

539 53662 

540 53662 

545 53662 

550 53662 

560 53662 

575 53662 

585 53662 

586 53662 

587 53662 

588 53662 

590 53662 

591 53662 

594 53662 

595 53662 

596 53662 

597 53662 

598 53662 

32CFR 

2001 55168 

2004 55168 

Proposed  Rules: 

179 53430,53532 

199 52722 

806b 55337 

33  CFR 

26 55826 

100 54660,  54662 

117 53050,  53513,  54807, 

55005 

126 55436 

147 55443 

161 55826 

164 55826 

165 52096,  52098,  52340, 

52508,  53677,  55312,  55445, 

55826 
Proposed  Rules: 

100 53533 

117 52722,  53079,  55020 

147 55557 

151 55559 

165 53928,  53930,  53932, 

53935,  54177,  54700 

36  CFR 

7 55315,  55448 

219 53294 

242 55006 

1280 53680,  53882 

Proposed  Rules: 

800 55354 

37  CFR 

2 55748 

7 55748 


Proposed  Rules: 

1 53816 

5 53816 

sscfr' 

1 55317 

3 55466 

17 55467 

20 53681 ,  53682 

61 55467 

Proposed  Rules: 

1 54704 

2 54704 

39  CFR 

1 1 1 52100,  54664 

Proposed  Rules: 

3001 52546 

40  CFR 

52 .52104,  52106,  52110, 

52510,  52512,  52691,  52837, 
52838,  53515.  53883,  53887, 
53891,  54160,  54163,  54167, 
54362,  54366,  54672,  55469 

61 54790 

62 54369 

70 .....52517,  52691,  54170, 

54366,  54374 

81 53515,  54672,  55008, 

55469 

82 52841 ,  54677 

94 54956 

136 54934 

180 52343,  52353,  52354, 

52695,  53297,  54377,  54386, 
54961,  55261,  55269,  55475, 
55485,  55494,  55503,  55513, 
55519.  55826,  55833.  55849, 
55858,  55870 

261 53517 

271 52113 

281 53520 

300 55875 

355 52978 

Proposed  Rules: 

Ch.  1 53687.  55563 

30 54405 

31 54405 

33 54405 

35 54405 

40 54405 

51 52373,  53081 

52 52152,  52154,  52155, 

52555,  52724,  52879,  53937, 

54179,  54181,  54182,  54186. 

54190,  54194,  54195,  54406, 

54705.  55917,  55920 

61 54794 

62 54407 

70 52724,  54195.  54406, 

54407 

81 54705,  55022 

94 54961 

141 55023 

142 55023 

143 55023 

194 52724 

228 53687 

261 55206 


271 52156 

300 55563 

432 55925 

437-.. 53432 

41  CFR 

51-3 ...53684 

51-4 .'.53684 

102-28 53219 

102-192 56112 

42  CFR 

409 55882 

411 55882 

413 53222,55882 

440 55882 

447 55527 

482 53222 

483 55528.55882 

488 55528,55882 

489 53222,  55882 

Proposed  Rules: 

410 55566 

412 53266 

414 55566 

1001  ...„ 53939 

44  CFR 

62 52700 

65 54843.  54845 

67 54851,  54852 

Proposed  Rules: 

67 54877 

45  CFR 

74 52843 

92 52843 

302 - 53052 

303 53052 

1105 „ 52701 

1626 55539 

47  CFR  < 

0 52517 

1 53523 

2 54173 

20 54173 

51 52276,  53524 

54 52363 

64 53891,55898 

73 53052,  53304.  54394. 

54854,  54855,  54856 

76 52127 

90 54678.55319 

Proposed  Rules: 

Ch.  I 53696 

1 52156,52879 

2 52156.52879 

15...... 52156 

25 53702 

27 52156 

51 52307.53311 

73 54408,  54878.  54879 

74 55566 

87 52156 

95 ,52879 

97 52156 

48  CFR 

538 52127 


552 52127 

923 52129 

970 52129 

1804 53525 

Proposed  Ruley: 

1 54294 

25 - 54296 

36 54294 

53 54294 

225 53945 

246 53946 

252 53945 

806 53705 

9904 53312 

49  CFR 

105 , 52844 

107 52844,55542 

171 52844 

172 52363 

178 52363 

180 52363.55542 

192 53895 

195 .'. 53526 

541 54857 

571 54861,  55544 

585 55319 

593 55546 

596 54861 

Proposed  Rules: 

71 53082 

171 53314 

173 53314 

180 53314 

385 53535 

390 53535 

571 54879,  55217 

1152 52168 

50  CFR 

17 55140 

20 55784,  56048,  56102 

100 55006 

216 52132 

223 54934 

226 55900 

622 55554 

635...^. 52140 

648 52141.  53528,  55010 

660 52519,  52523.  52703, 

53053.  53685 

679 52141,  52142,  52718. 

52856,  53686.  54395.  55901 
Proposed  Rules: 

13 52727.53320 

16 53705,54409 

17 52169,  53083,  53320, 

53327,  53947 

21 52727 

223 53947,55023 

224 53947 

226 55926 

622 53706,55573 

635 54410.  54885 

648 55283.  55358 

660 52732.  53101.  55240, 

53334 
679 52173,52378 


IV 
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REMINDERS 

The  items  in  this  list  were 
editoriaily  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  29, 
2003 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Commodity  Supplemental 
Food  Program; 
administrative  funding 
allocation;  put)(ished  8-28- 
03 
DEFENSE  DEPARTIiENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program— 
Deductibles  waiver,  prime 
enrollment  period 
clarification,  and 
enrollment  in  TRICARE 
Prime  Remote  for  active 
duty  family  members; 
published  7-31-03 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Energy  conservation 
standards  and  test 
procedures-^ 
Dishwashers;  published  8- 
29-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  published  7-30-03 
Wisconsin;  published  8-29- 

03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Dimethomorph;  putilished  9- 

29-03 
Glufosinate  ammonium; 

published  9-29-03 
Indian  mea.\  moth  granulosis 

virus;  published  9-29-03 
Quinoxfen;  published  9-29- 

03 
Sethoxydim;  published  9-29- 

03 
Solid  wastes: 
Hazardous  waste; 

identification  and  listing- 
Recycled  used  oil 
management  standards; 
published  7-30-03 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Washington;  published  8-22- 
03 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 
Regulation: 

Mail  management;  pullished 
9-29-03  ; 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 


COMMENTS  DUE  NEXT 


WEEK 


J 


Animal  drugs,  feeds,  and 
related  products:  i 

Copper  napthenate  soijtion; 
published  9-29-03     [ 

Ivermectin  and  pyrantel 
pamoate  chewable  tablets; 
published  9-29-03 

Monensin  and 
chlortetracycline;  pullished 
9-29-03 

Pyrantel  Pamoate 
Suspension;  published  9- 
29-03 

Sponsor  name  and  adjress 
changes — 

Delmarva 
Pharmaceuticals,  I  ic; 
published  9-29-03 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Maritime  security: 

Automatic  Indentificatic  i 
System;  vessel  carri  ge 
requirements;  publisi  ed  9- 
29-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  published  9-29-103 

Rolls-Royce  pic;  corre^ion; 
published  9-29-03 

Short  Brothers  &  Hari^d 
Ltd.;  published  8-22-^3 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffi : 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Side  impact  protection  land 
fuel  system  integrity- - 

Radial  tires  instead  ^f 
bias  ply  tires  used|  on 
moving  barriers; 
published  7-29-03 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  fruits,  vegetables,  and 
other  products;  inspection 
and  certification: 
Fees  and  charges  increase; 

comments  due  by  10-8- 

03;  published  9-8-03  [FR 

03-22682] 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 
Florida;  comments  due  by 

10-9-03;  published  9-9-03 

[FR  03-23045] 
Prunes  (dried)  produced  in — 
California;  comments  due  by 

10-6-03;  published  8-6-03 

[FR  03-19969] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HeaKh 
inspection  Service 

Gentically  engineered 
organisms  and  products: 
introductions  of  plants 
genetically  engineered  to 
encode  compounds  for 
industrial  use;  permit 
requirements;  comments 
due  by  10-6-03;  published 
8-6-03  [FR  03-19877] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Special  programs: 
Tree  Assistance  Program; 
comments  due  by  10-10- 
03;  published  8-11-03  [FR 
03-20345] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Guaranteed  loanmaking: 
Secondary  martlet  sales; 
fiscal  and  transfer  agent; 
comments  due  by  10-6- 
03;  published  8-6-03  [FR 
03-19987] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  10-9' 
03;  published  9-24-03 
[FR  03-24249] 
West  Coast  States  and 
Western  Pacific 
fisheries — 


Pacific  Coast  groundfish; 
comments  due  by  10-6- 
03;  published  9-5-03 
[FR  03-22571] 

Pacific  Coast  groundfish; 
Groundfish  Observer 
Program;  comments 
due  by  10-10-03; 
published  9-10-03  [FR 
03-22570] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 

program  of  uniformed 
-    sendees  (CHAMPUS): 
TRICARE  program- 
Individual  Case 
Management  Program 
withdrawn.  Persons  with 
Disabilities  Program 
renamed  Extended  Care 
Option  Program,  and 
other  administrative 
amendments;  comments 
due  by  10-6-03; 
published  8-6-03  [FR 
03-19822] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Enforcement: 
Permit  regulations;  Class  I 
administrative  civil 
penalties;  inflation 
adjustment;  comments 
due  by  10-6-03;  published 
8-20-03  [FR  03-21331] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03;  published 
9-5-03  [FR  03-22540] 
State  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03;  published 
9-5-03  [FR  03-22539] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
10-6-03;  published  9-4-03 
[FR  03-22445] 
Nevada;  comments  due  by 
10-8-03;  published  9-8-03 
[FR  03-22646] 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

2,6-Diisopropylnaphthalene; 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-20307] 

Spinosad;  comments  due  by 
10-6-03;  published  8-6-03 
[FR  03-20017] 
Radiation  protection  programs: 

Transuranic  radioactive 
waste  for  disposal  at 
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Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availat>ility— 
Hanford  Site,  WA; 
comments  due  by  10-6- 
03;  published  9-5-03 
[FR  03-22638] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Centralized  waste  treatment 
industry;  comments  due 
by  10-10-03;  published  9- 
10-03  [FR  03-22930] 

FARM  CREDIT 
ADMINISTRATION 

Fann  credit  system: 
Loan  policies  and 
operations,  etc.— 
Other  financial  Institutions 
and  investments  in 
Farmers'  notes; 
comments  due  by  10- 
10-03;  published  8-11- 
03  [FR  03-20360] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  broadcasting: 
Definition  of  radio  maritets 
.  for  areas  not  located  in 
an  arbitron  survey  area; 
comments  due  by  10-6- 
03;  published  8-25-03  [FR 
03-21652] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Hospital  outpatient 
prospective  payment 
system  and  2004  CY 
payment  rates;  comments 
=  due  by  10-6-03;  published 

8-12-03  [FR  03-20280] 
Physician  fee  schedule 
(2004  CY);  payment 
policies  and  relative  value 
unit  adjustments; 
comments  due  by  10-7- 
03;  published  8-15-03  [FR 
03-20662] 

Correction;  comments  due 
by  10-7-03;  published 
9-26-03  [FR  03-24548] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  lat>eling — 
Trans  fatty  acids  in 
nutrition  lat>eling, 
nutrient  content  claims, 
and  health  claims; 
footnote  or  disclosure 
statements;  comments 
due  by  10-9-03; 
published  7-11-03  [FR 
03-17526] 


HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protoction  Bureau 

Freedom  of  Infonnation  Act; 
implementation: 
Confidential  commercial 

information;  comments 

due  by  10-10-03; 

published  8-11-03  [FR  03- 

20328] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Rorida;  comments  due  by 
,     10-6-03;  published  8-5-03 
[FR  03-19900] 
Ports  and  waterways  safety: 
Charieston  Hart>or,  Cooper 
River,  SC;  regulated 
navigation  area; 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-20196] 
HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 
National  Flood  Insurance 
Program: 

Private  sector  property 
insurers;  assistance; 
comments  due  by  10-6- 
03;  published  9-5-03  [FR 
03-22659] 
HOMELAND  SECURITY 
DEPARTMENT 
Immigration: 
Orphan  petitions;  advance 
processing  application; 
validity  period; 
discretionary  extension; 
comments  due  by  10-6- 
03;  published  8-7-03  [FR 
03-20173] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Peirson's  milk-vetch; 
comments  due  by  10-6- 
03;  published^-5-03 
[FR  03-19670] 
Migratory  bird  pemiits: 
Application  fee  schedule; 
revision;  comments  due 
by  10-10-03;  published  8- 
26-03  [FR  03-21489] 
Wild  Bird  Conservation  Act: 
Non-captive-bred  species; 
approved  list;  additions — 
Blue-fronted  Amazon 
parrots  from  Argentina; 
comments  due  by  10-6- 
03;  published  8-6-03 
[FR  03-19945] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulfur  operations: 


Incident  reporting 
requirements;  comments 
due  by  10-&O3;  published 
7-8-03  [FR  03-16782] 
INTERIOR  DEPARTMENT 
National  Parle  Service 
Special  regulations: 
Canyonlands  National  Park, 
Salt  Creek  Canyon.  UT; 
mofor  vehKte  prohit>ition; 
comments  due  t>y  10-10- 
03;  published  8-11-03  [FR 
03-19964] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 

substances: 

2,5-Dimethoxy-4-(n)- 
propytthiophenethylamine, 
etc.;  placement  into 
Schedule  I;  comments 
due  by  10-8-03;  published 
9-8-03  [FR  03-22684] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 
D.C.  Code;  .civil  contempt  of 

court  commitments; 

comments  due  by  10-6- 

03;  published  8-5-03  [FR 

03-19853] 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Vl  VSupplemental  standards  of 
ethical  conduct  for  National 
Endowment  for  the  Arts 
employees;  comments  due 
by  10-6-03;  published  9-5- 
03  [FR  03-22653] 

V2VSupplemental  standards  of 
ethical  conduct  for  National 
Endowment  for  the 
Humanities  employees; 
comments  due  by  10-6-03; 
published  9-5-03  [FR  03- 
22654] 

Conflicts  of  interest;  cross 
reference  proviskxi; 
comments  due  by  10-6-03; 
published  9-5-03  [FR  03- 
22655] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  lk»nsjng: 
Emergency  plannir)g  and 
preparedness;  comments 
due  by  10-7-03;  published 
7-24-03  [FR  03-18845] 

PERSONNEL  MANAGEMENT 
OFHCE 

Federal  computer  systems; 
security  awareness  and 
training  for  employees 
responsiibie  for  management 
or  use;  comments  due  by 
10-6-03;  published  9-4-03 
[FR  03-22487] 


TRANSPORTATION 
DEPARTMENT 
FedM«l  Aviation 
Administration 

Ainworthiness  directives: 
Airtxis;  comments  due  by 

10-8-03;  published  9-8-03 

[FR  03-22704] 
Cessna;  comments  due  by 

10-6-03;  published  7-28- 
'      03  [FR  03-19059] 
Honeywell  International  Inc.; 

comments  due  by  10-7- 

03;  published  8-8-03  [FR 

03-20231] 
McDonnell  Douglas; 

comments  due  t>y  10-6- 

03;  published  8-21-03  [FR 

03-21414] 

MD  Helicopters  Inc.; 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-19976] 
Ainworthiness  standards: 
Special  condrtkms — 
Gulfstream  Aerospace  LP 
1125  Westwind  Astra 
airplanes;  comments 
due  by  10-9-03; 
published  9-9-03  [FR 
03-22797] 
Sabreliner  Model  NA-265 
Series  airplanes; 
comments  due  b^  10-9- 
03;  putrfished  9-9-03 
[FR  03-22798] 
Class  E  airspace;  comments 
due  by  10-5-03;  published 
8-21-03  [FR  03-21459] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection —  . 
Belted  frontal  t>arrier 

crash  test;  maximum 

test  speed  and  phase-in 

schedule;  comments 

due  by  10-6-03; 

published  8-6-03  (FR 

03-20054] 
Integral  lap/shoulder 

safety  t>elts;  rear  seats 

requlrenrtent;  comments 

due  by  10-6-03; 

published  8-6-03  [FR 

03-20024] 

TREASURY  DEPARTMENT 
Comptroller  of  ttte  Currancy 

Bank  activities  and  operatkxis 
and  real  estate  lertding  and 
appraisals: 

National  banks;  State  law 
applicability;  comments 
due  by  10-6-03;  put)lished 
8-5-03  [FR  03-19906] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 


VI 
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At-risk  limrtations;  interest 
other  than  that  of  creditor; 
comments  due  by  10-6- 
03;  puWished  7-8-03  [FR 
03-17090] 

Defined  contribution  plans; 
distribution  forms 
elimination;  comments  due 
by  10-6-03;  published  7-8- 
03  [FR  03-17085] 

Multi-step  transactions; 
effect  of  elections;  cross- 
reference;  comments  due 
by  10-7-03;  published  7-9- 
03  [FR  03-17227] 

Notarized  statements  of 
purchase;  comments  due 
by  10-8-03;  published  7- 
10-03  [FR  03-17088] 

Stock  basis  after  group 
structure  change; 
comments  due  by  10-6- 
03;  published  7-8-03  [FR 
03-17091] 

Vans  and  light  trucks; 
depreciation;  cross- 
reference;  comments  due 
by  10-6-03;  published  7-7- 
03  [FR  03-17086] 


Procedure  and  administn  ition: 

Fees  for  copies  of  exe  npt 
organizations'  materia  il 
open  to  public  inspe:tion 
authorization;  cross 
reference;  commentsl  due 
by  10-7-03;  publishefl  7-9- 
03  [FR  03-17228] 

information  reporting 
penalties  waiver;  pro|npt 
correction  determinal  on; 
comments  due  by  10-7 
03;  published  7-9-03  [FR 
03-17229] 

Retum  information 
disclosure  by  officer^  and 
employees  for 
investigative  purpos^; 
cross-reference; 
comments  due  by  1(1-8- 
03;  published  7-1 0-(^  [FR 
03-17385] 

Testimony  or  productioi  of 
records  in  court  or  o  her 
proceeding;  commen  s 
due  by  10-7-03;  pub  shed 
7-9-03  [FR  03-1 723( 


LIST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemnrient  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.  access.gpo.gov/nara/ 


nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  13/P.L.  108-81 

Museum  and  Library  Services 
Act  of  2003  (Sept.  25,  2003; 
117  Stat.  991) 

Last  List  September  23,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk^tion  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


Titic 


Stock  Number 


Price       Revision  Dale 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  Is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1195.00  domestic,  $298.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FfiX  your 
charge  orders  to  (202)  512-2250. 
Title  Stock  Number  Price       Revision  Oete 

1,  2  (2  Resen/ed) (869-050-0(XX)l-6) 9.00      "Jan,  1,  2003 

3  (1997  Compilation 


and  Parts  100  and 
101) 


(869-050-00002-4) 32.00      '  Jan.  1.  2003 

9.50        Jan,  1,2003 


57.00 
46.00 

58,00 


4  (869-050-00003-2)  .. 

5  Parts: 

1-699  (869-050-00004-1)  .. 

700-1199  (869-050-00005-9)  .. 

1200-End,  6  (6 
Reserved) (869-050-00006-7)  .. 

7  Parts: 

1-26  (869-050-00007-5) 40.00 

27-52 (869-050-00008-3) 47.00 

53-209 (869-050-00009-1) 36.00 

210-299 (869-050-00010-5) 59.00 

300-399 (869-050-0001 1-3) 43.00 

400-699 (869-050-00012-1) 39,00 

700-899 (869-050-00013-0) 42.00 

900-999 (869-050-000 14-8) 57.00 

1000-1199  (869-050-000  15h5) 23.00 

1200-1599  (869-050-00016-4) 58.00 

1600-1899  .: (869-050-00017-2) 61.00 

1900-1939 (869-050-00018-1)  29.00 

1940-1949  (869-050-00019-9) 47,00 

1950-1999  (869-050-00020-2) 45,00 

2000-End (869-050-00021-1) 46,00 


Jan,  1,  2003 
Jan,  1,  2003 

Jan.  1,  2003 


Jan. 
Jan. 
Jan. 
Jan, 
Jan. 
Jan. 
Jan, 
Jan, 
Jan, 
Jan, 
Jan, 
"Jan. 
Jan, 
Jan. 
Jan, 


1,2003 
1.2003 
1.2003 
1.2003 
1,2003 
1,2003 
1,2003 
1,2003 
1.  2003 
1.2003 


1,2003 
1,2003 
1,2003 
1.2003 
1.2003 


8  (869-050-00022-9) 

9  Parts: 

1-199  (869-050-00023-7) 

200-End  (869-O50-O0024-5) 

10  Parts: 

1-50  (869-05(H)0025-3) 

51-199 (869-050-00026-1) 

200-499 (869-050-00027-0) 

500-End (869-050-00028-«) 

11  (869-050^)0029-6) 

12  Parts: 

1-199  (869-050-00030-0) 

200-219 :...  (869-O50-00031-8) 

220-299 (869^)50-00032-6) 

300-499 (869-050-00033-^) 

500-599 (869-050-00034-2) 

600-899 (869-050-00035-1) 

900-€nd  (869-050-00036-9) 

13  (869-050-00037-7) 


58,00 

58,00 
56.00 

58.00 
56,00 
44,00 
58,00 

38.00 

30.00 
38.00 
58.00 
43.00 
38.00 
54.00 
47.00 


Jan.  1.2003 

Jan,  1,2003 
Jan,  1,2003 

Jan,  1.  2003 
Jan,  1.  2003 
Jan. 
Jan, 

Jan.  1,  2003 


2003 
2003 


Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,2003 
Jan,  1,  2003 


14  Parts: 

1-59  (86W)5(H)0038-5) 

60-139 (869-050-00039-3) 

140-199 (869-050-00040-7) 

200-1199 (869-050-00041-5) 

1200-End (869-050-00042-3) 

15  Parts: 

0-299  (869-050-00043-1) 

300-799 „ (869-050-00044-0) 

800-End  (86W)50-00045-8) 

16  Parts: 

0-999  (869-050-00046-6) 

1000-End (869-05O-00047-4) 

17  Parts: 

1-199  (869-050-00049-1) 

200-239 (869-050-00050-4) 

240-End  (869-050-00051-2) 

18  Parts: 

1-399  (869-050-00052-1) 

400-End  (869-O50-00053-9) 

19  Parts: 

1-140  (869-050-00054-7) 

141-199 (869-050-00055-5) 

200-End  (869-050^)0056-3) 

20  Parts: 

1-399  (869-05O-O0057-1) 

400-499 (869-050-00058-0) 

500-End  (869-05O-O0059-8) 

21  Parts: 

1-99  (869-050-00060-1) 

100-169 (869-050-0006 1-0) 

170-199  .: (869-050-00062-8) 

200-299 (869-050^)0063-6) 

300-499 „.  (869-050-00064-4) 

500-599 (869-O5O-00065-2) 

600-799 (869-050-00066-1) 

800-1299  (869-050-00067-9) 

1300-End (869-050-00068-7) 

22  Parts: 

1-299  (869-050-00069-5) 

300-End (869-050-00070-9) 

23  (869-05O-00071-7) 

24  Parts: 

0-199 (869-050-00072-5) 

200-499 (869-05O-0O073-3) 

500-699 (869-050-00074-1) 

700-1699  (869-050-00075-0) 

1700-End (869-050-00076-8) 


60.00 
58.00 
28.00 
47.00 
43.00 

37,00 
57,00 
40.00 

47,00 
57.00 

50.00 
58.00 
62.00 

62.00 
25,00 

60.00 
58.00 
30,00 

50,00 
63.00 
63,00 

40.00 
47,00 
50.00 
17.00 
29.00 
47.00 
15.00 
58,00 
22.00 

62.00 
44,00 


58.00 
50,00 
30,00 
61.00 
30.00 


47.00       Jon.  1,  2003 


§§  1,1551-End  (869-050-00090-3) 

2-29  (869-O50-00091-1) 

30-39  (869-05O-O0092-0) 

40-49  (869-050-00093-8) 

50-299 (869-050-00094-6) 

300-499 (869-050^)0095-4) 

500-599 (869-050^)0096-2) 

600-End  (869-050-00097-1) 


50.00 
6().00 
41.00 
26.00 
41.00 
61.00 
12.00 
17.00 


Jon, 
Jon, 
Jan, 
Jan, 
Jan. 

Jan, 
Jan. 
^an. 

Jan, 
Jan. 

Apr. 
AJsr. 
Apr, 

Apr. 
Apr. 

Apr, 
Apr. 
Apr 

Apr, 
Apr, 
Apr, 

Apr. 
Apr, 
Apr. 
Apr, 
Apr. 
Apr, 
Apr, 
Apr, 
Afjr. 

Apr. 
Apr. 


44.00        Apr, 


Apr, 
Apr, 
Apt. 

aJw, 

Apr. 


25  (869-050-00077-6) 63.00        Apr, 

26  Parts: 

§§1.0-1-1.60 (869-050-00078-4) 49.00 

§§1.61-1.169 ,...  (869-050-00079-2) 63.00 

§§1,170-1.300 (869-050^)0080-6) 57,00 

§§1.301-1.400 (869-050-00081-4) 46.00 

§§1.401-1,440 .:....  (869-050-00082-2) 61.00 

§§1.441-1,500 (869-050-00083-1) 50,00 

§§1.501-1,640  (869-050-00084-9)  49.00 

§§  1 ,641-1 ,850 (869-050-O0085-7) 60.00 

§§  1 ,851-1 ,907  (869-050^)0086-5) 60.00 

§§  1 ,908-1 ,1000 (869-050-00087-3) 60,00 

§§1,1001-1,1400  (869-05O-00088-1) 61.00 

§§1. 1401-1, 1503-2A  ....(869-050-00089-0) 50.00 


Apr, 
Apr, 
Apr. 
AJsr, 
Apr, 
Afsr, 
Apt 
Apt. 
Apt. 
Apt. 
Apr. 
Apt. 
Apr. 
Apr. 
Apr, 
Apr, 
Apr, 
Apr. 
*Apf. 
Apr 


2003 
2003 
2003 
2003 
2003 

2003 
2003 
2003 

•2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 

2003 

2003 

2003 

,2003 

,2003 

,2003 

2003 

.2003 

.2003 

2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 

2003 


,2003 
.2003 
,2003 
2003 
2003 
,2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
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Tltto  stock  NiimtMr 

27  Parts: 

1-199  (869-050-00098-9) 

200-€nd  (869-050-00099-7) 

28  Parts: „ 

0-42  (869-050MX)10(M) 

43-€nd  (869^)50-00101-2) 

29  Parts: 

0-99  (869-050-00 102-1) 

100-499 (869H)5O-00l03-9) 

500-899 (869-050-00104-7) 

900-1899 (869-050-00105-5) 

19DO-1910(§§1900to 

1910.999) (869-O48-00104-2) 

1910  (§§1910.1000  to 

end)  (869-050-00107-1) 

1911-1925  (869-050-00108-0) 

1926 (869-050-00109-6) 

1927-€nd (869-048-00108-5) 

30  Parts: 

1-199  (869-O48-00109-3) 

•200-699  (869-C50-00112-*) 

700-End (869-050-00113-6) 

31  Parts: 

0-199  „ (869-048-00112-3) 

200-€nd  (869-048tO0  113-1) 


Price       Revi^on  Date 


TWe 


Stock  NumlMr 


Price       Revision  Date 


63.00 
25.00 

61.00 
58.00 

50.00 
22.00 
61.00 
35.00 

58.00 

46.00 
30.00 
50.00 
59.00 

56.00 
50.00 
57.00 

35.00 
60.00 


32  Parts: . 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18,00 


1-190  (869-05O-00116-1) 

191-399 (869-050-00117-9) 

400-629 (869-048-00116-6) 

630-699 (869-050-001 19-5) 

700-799 (869-048-00118-2) 

800-End  (869-050-00121-7) 

33  Parte: 

1-124  (869-048-00120-4) 

125-199 (869-048-00121-2) 

20(>-€nd  (869-050-00124-1) 

34  Parts: 

1-299  (869-048-00123-9) 

300-399 (869-050-00126-8) 

•400-End (869-050-001 27-6) 

35  (869-050-00  T28-4) 

36  Psrts 

1-199  (869-050-00129-2) 

200-299 (869-050-00130-6) 

300-€nd  (869-048-00 129-8) 

37 (869-048-00130-1) 

38  Parts: 

0-17  (869-050-00133-1) 

18-€nd  (869-050-00134-9) 

39  (869-05(H)0135-7) 


37.00 
37.00 
58.00 

47.00 


58.00 
62.00 

41.00 


40  Parts: 

•1-49 .'. (869-050-00136-5) 60.00 

50-51  (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048^)0136-1) 55.00 

52(52.1019-£nd)  (869-048-00137-9) 58.00 

53-59  „ (869-050-00140-3) 31.00 

60  (60.1.-End)  (869-050-00141-1) 58.00 

60  (Apps)  (869-050-00142-0) 51.00 

61-62  (869^)50-00143-8) 43.00 

63(63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1 199)  (869-04W)0 143-3) 46.00 

63  (63.120(hfnd) (869-04&-00 144-1) 61.00 

64-71  (869-048-00145-0) 29.00 

72-80  (869-04W)0146-«) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00 


Apr 
Apr 

Juh 
Juh 

Jul) 
Juh 
Jul\ 
Jutv 

July 

Jul) 
Jul) 
Jul) 
Jul) 

Julv 
Julv 
Julv 

Jul) 
Julv 


2  Jul) 
2  Jul) 
2  July 
July 
Jul) 
July 
'July 
July 
Jul) 


60.00 
63.00 
.47.00 
37.00 
44.00 
47.00 

47.00 
60.00 
50.00 

45.00 
43.00 
61.00 

10.00       *July 


Jul) 
July 
July 

July 
'July 
July 


Jul) 
July 
July 

July 


July 
July 

Jul) 

Jul) 
July 
July 
July 
July 
July 

sjuly 
July 
July 
July 
July 
July 
July 
July 

«July 


2003 
2003 

2003 
2003 

2003 
2003 
2003 
2003 

2002 

2003 
2003 
2003 
2002 

2002 
2003 
2003 

2002 
2002 

1984 
1984 
1984 
2003 
2003 
2002 
2003 
2002 
2003 

2002 
2002 
2003 

2002 
2003 
2003 

2003 

2003 
2003 
2002 

2002 


2003 
2003 

2003 


2003 
2002 
2002 
2002 
2003 
2003 
2003 
2003 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


86  (86.600-1 -End)  (869-048-00 149-2) 47.00 


87-99  (869-048-00150-6) 

10(W35 (869-048-00151-4) 

136-149 (869-04W)0152-2) 

150-189 (869-04&-00153-1) 

190-259 (869-050-00157-8) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-050^)0161-6) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

•790-End  (869-050-00164-1) 


57.00 
42.00 
58.00 
47.00 
39.00 
47.00 
47.00 
43.00 
56.00 
59.00 
58.00 
58.00 


41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 : 14.00 

7 6.00 

8  4.50 

9  : „ 13.00 

10-17  :. 9.50 

18.  Vol.  I,  Parts  1-5 „..  13.00 

18,  Vol.  II,  Parts  6-19 13.00 

18,  Vol.  Ill,  Paris  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-050-00166-7) 24.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-04&-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2)  .. 

400-429 (869-048-00167-1)  .. 

430-End (869-048-00168-9)  .. 


56.00 
59.00 
61.00 

47.00 
59.00 

47.00 


43  Parts: 

1-999  (869-048-00169-7)  .. 

1000-end  (869-048-00170-1)  .. 

44  (869-048-00171-9) .. 

45  Parts: 

1-199  (869-048-00172-7):.. 

200-499 (869-048-00173-5)  .. 

500-1199 (869-048-00174-3)  .. 

1200-End (869-048-001 75-1) .. 

46  Parts: 

1-40  (869-04&-00176-0)  .. 

41-69  (869-048-00177-8)  .. 

70-89  (869-048-00178-6)  .. 

90-139 (869-048-00179^)  .. 

140-155 (869-048-00180-8)  .. 

156-165 (869-048-00181-6)  .. 

166-199 (869-048-00182-4)  .. 

200-499 (869-048-00183-2)  .. 

500-End  (869-048-00184-1)  .. 

47  Parts: 

0-19  (869-048-00185-9)  .. 

20-39 (869-048-00186-7)  .. 

40-69  (869-048-00187-5)  .. 

70-79  (869-048-00188-3)  .. 

80-End  (869-048-00189-1)  .. 

48  Chapters: 

1  (Parts  1-51) (869-048-00190-5) 59.00 

1  (Parts  52-99) (869-048-00191-3) 47.00 

2  (Parts  201-299) (869-048-00192-1) 53.00 

3-6 (869-04W)0193K)) 30,00 

7-14  (869-048-00194-8) 47.00 

15-28  (869-048-00195-6) 55.00 

2^nd  (869-048-00196-4) 38.00 

49  Parts: 

1-99  .". (869-048-00197-2)  .. 

100-185 (869-048-00198-1)  .. 

186-199 (869-048-001 99-9)  .. 

200-399 (869-048-0020O-6)  .. 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57.00 


56.00 
60.00 
18.00 
61.00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

Oct. 

Oct. 

'Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 
'Oct. 
'Oct. 

Oct. 

Oct. 

Oct. 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
'Oct. 

Oct. 
Oct. 
Oct. 
Oct. 


2002 

2002 
2002 
2002 
2002 
2003 
2002 
2002 
2002 
2003 
2002 
2002 
2003 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2002 
2003 
2002 
2002 

2002. 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
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IX 


TWe 


Stock  Number 


Price       Revision  Date 


61.00 
25.00 
30.00 

60.00 
40.00 
38.00 
58.00 


400-999 (869-048-00201-4)  .. 

1000-1199 (869-048-00202-2)  .. 

1200-End (869-048-00203-1)  .. 

50  Parts: 

1-17  ....(869-048-00204-9)  .. 

18-199 (869-048-00205-7)  .. 

200-599 (869-048-00206-5)  .. 

600-End  (869-048-00207-3)  .. 

CFR  Index  and  Findings 
Aids (869-050-00048-2)  .. 

Complete  2003  CFR  set .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  mailing)  290.00 


Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2C02 


59.00       Jan.  1,  2003 
2003 

2003 

2003 
2002 
2001 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

'The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
In  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

3  The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulotiorw 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

"No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2002,  through  January  1,  2003.  Hie  CFR  volume  issued  as  of  January  1, 
2002  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volunrie  issued  as  of  April  1,  2000  should 
be  retained. 

"No  amendnnents  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1.  2000  should 
be  retained. 

'No  OHDendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2002,  through  July  1,  2003.  The  CFR  volume  Issued  as  of  July  1,  2002  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volunrw  issued  as  of  July  1.  2001  should 
be  retained. 

'  No  OPDendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001.  through  Octotjer  1.  2002.  The  CFR  volume  Issued  as  of  October  1, 
2001  should  be  retained. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


**ft««w»^ 


Monrlay,  January  13. 1997 

VuiuiiiM  33— Nunilwr  2 
Page  7-40 


The  Wee  <ly  Compilation  carries  a 
Monday  Jateline  and  covers  mate- 
rials rele^ed  during  the 
preceding  week.  Each  issue 
Includes  a  Table  of  Contents,  lists 
of  acts  a  jproved  by  the  President, 
nominati  >ns  submitted  to  the 
Senate,  i  i  checklist  of  White 
House  pi  ess  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Dc  cuments  Subscription  Order  Form 


please  enter : 


Order  Processing  Code 

*  5420 

DYES. 

keep  up  to  dale  on  Presidential  activities. 

n  $15l.(K)FirstC 
The  total  cost  of  mv  order  is  $ Price  incliidcs 


Charge  your  order. 
It's  Easy! 


VISA 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

one  year  subscriptioijs  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 


'la; 


International  cu.stomers  please  add  25^/(. 


Company  or  personal  name 


{ Please  type  or  pr  nt) 


Additiurial  address/aiicntion  line 


^s  Mail  en   S92.(X)  Regular  Mail 

regular  domestic  postage  and  handling  apd  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPC)  Deposit  Account         |     |     |     |     |     |     |    ]  -  Q 

[H   VISA       0  MasterCard  Account 


Street  address 


Citv.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  ccxlc 


Purchase^ordcr  number  (optional) 


YES 


<o 


May  we  make  your  name/address  available  in  other  mailers?      | |     1 


Authorizing  signature  .  4/00 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
{List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

TTw  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fonn. 
Entries  indicate  the  nature  of  ttie  changes— 
such  as  revised,  removed,  or  conected. 
$35  per  year. 

Federal  Register  Index 

The  index,  coverirtg  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomn.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subiects  are  carried 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  wfiich  lists 
Federal  Register  page  numljers  with  the  date  of  publication 
in  the  Federal  Register 


Order  Pcocesstng  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I I    I  CjS,  enter  the  following  indicated  subscriptions  for 


one  year 


LSA  (List  of  CPU  Sections  AfTected),  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


-.  Price  includes  r^uiar  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

Maywemakeyourname^ddressaviiibbietooUKriiiailers?      [^   |     [ 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


CH  VISA       EH  MasterCard  Account 


-n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature  i 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERIIfTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  tlie  Government  Printing  Office  mfeils  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  In  this  exan\  ile: 


A  renewal  notice  will 
sent  approximately  90  days 
before  the  shown  daf ;. 


:  AES  sm:th212j 

•  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97  R  1 


To  be  sure  that  your  service^  continues  without 
If  your  subscription  service  is  discontinued,  si 
Superintendent  of  Documents,  Washington,  DC 
will  be  reinstated. 


ii  itemiption,  please  return  your  renewal  notice  promptly. 
;im  )ly  send  your  mailing  label  from  any  issue  to  the 
20402-9372  with  the  proper  remittance.  Your  service 


To  change  your  address:  Please  SEND  YOUR 
Superintendent  of  Documents,  Attn:  Chief,  Mai 
DC  20402-9373. 


To  inquire  about  your  subscription  service: 

your  correspondence,  to  the  Superintendent  of 
Stop:  SSOM,  Washington,  DC  20402-9373. 


To  order  a  new  subscription:  Please  use  the  oi  ier  form  provided  below. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRnn. SMrTK2i2j 

:  JOHN    SMITH 

•212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DBC97R1 


VIAILING  LABEL,  along  with  your  new  address  to  the 
List  Branch,  Mail  Stop:  SSOM,  Washington, 


P  ease  SEND  YOUR  MAILING  LABEL,  along  with 
E  ocuments,  Atm:  Chief,  Mail  List  Branch,  Mail 


Superintendent  of 
I I   llliiS,  enter  my  subscription(s)  as  follows: 


Order  Procassmg  Cod9~ 

*S468 


documents  Subscription  Order  Form 

Charge  your  order.  ^ 
H's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FRt  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $7  4  each  per  year. 

subscriptions  to  Federal  Register,  dail  >  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  plea<;e  add  25%. 


Price  inc!  iides  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  persona]  name 


(Please  type  or 


}nnt> 


Addibonal  address/attention  line 


Street  address 


City.  Stale,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  wc  oafce  )<aar  nameMdics  avaiatiie  to  ottier  imiicn? 


C  D 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         |     |     |     |     |~T 
\Z\  VISA       CH  MasterCard  Account 

i   I   I   I  I   I   I   M   I   I   I   I  I   I  I  I 


-D 


(Credit  card  expiration  date) 


Thcnk  you  for 
your  order! 


Authonzing  signature  H 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15750-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  In 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  firsi 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscrit>ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*5419 

I I    1  hiS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  Q  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $298  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 


International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

Maywemakeyiwrnaine/«ldres5avaibd)ietoodiermaiien?     [[J  |     | 


Please  Choose  Method  of  Payments 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ   VISA       EH  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  icv 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


I 

Pub  ic  Laws 


1 08th  Congress 


Pamphlet  prints  of  public  laws,  often  re  srred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Price  s  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http;//www.access. gpo.gov/nara1/nar  j005.html 


Superintendent  of  Do  ;uments  Subscriptions  Order  Form 

I I  YlliiS,  enter  my  subscription(s)  as  follows: 


Omar  Procwsing  Coda: 

*6216 


subscriptions  to  PUBLIC  LAWS  for  the 


m 

s 

Charge  your  order. 
It'MEasyll 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  ."S                           PrkwiiM^ 
International  customers  please  add  25%. 

udes 

Compaqy  or  personal  name                                   (Please  type  or 

nint) 

Addidonal  addiess/anention  line 

Street  address 

City,  State,  ZIP  code 

Daytime  phone  including  area  code    ' 

Price  iiK^udes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        |    |    |    |    |    |     |    |  -  f"! 


EH  VISA       n  MasterCard  Account 

IE 

inanKyoujor 

(Cr«1it  card  ffxpiratinn  date)                      _  ,._. • 

Purchase  order  number  (optional) 
Maywcmheymr 


tootho-BMiars?     [^ 


YE  I  NO 


a 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  FEDERAL  REGISTER  (ISSN  0097-6326)  is  published  dai  r, 
Monday  through  Friday,  except  official  holidays,  by  the  Office 
of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Re{  istar 
Act  (44  U.S.C.  Ch.  15)  and  the  regulations  of  the  Administrati'  b 
Conunittee  of  the  Federal  Register  (1  CFR  Ch.  I).  The 
Superintendent  of  Documents,  U.S.  Government  Printing  Offic  i, 
Washington,  DC  20402  is  the  exclusive  distributor  of  the  offici  d* 
edition.  Periodicals  postage  is  paid  at  Washington,  DC.  | 

The  FEDERAL  REGISTER  provides  a  uniform  system  for  makftig 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  docimients  naving  general 
applicability  and^legal  effect,  doctunents  required  to  Be  publis  led 
by  act  of  Congress,  and  other  Federal  agency  documents  of  pul  ilic 
interest. 

Doctmients  are  on  file  for  public  inspection  in  the  Office  of  thi 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.go  '/ 
fedreg. 

Hw  aeal  of  the  National  Archives  and  Records  Administratioi  i 
•athenticates  the  Federal  Register  as  the  official  serial  publics  tion 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1!  07, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed 

The  Fedwal  Rena^r  is  pubUshed  in  paper  and  on  24x  micro£  che. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases  , 
on  GPO  Access,  i  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  www.access.gpo.go\  / 
nam,  available  through  GPO  Access,  is  issued  under  the  aumo  rity 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  2903 

Office  of  Energy  Policy  and  New  Uses; 
Blodlesel  Fuel  Education  Program- 
Administrative  Provisions 

AGENCY:  Office  of  the  Chief  Economist, 

Office  of  Energy  Pohcy  and  New  Uses, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Energy  Policy 
and  New  Uses  (OEPNU)  adds  new 
regulations  for  the  purpose  of 
administering  the  Biodiesel  Fuel 
Education  Program  conducted  under  the 
authority  of  section  9004  of  the  Farm 
Seciirity  and  Rural  Investment  Act  of 
2002.  This  action  establishes  and 
codifies  the  administrative  procedures 
to  be  followed  in  the  solicitation  of 
competitive  proposals,  the  evaluation  of 
such  proposals,  and  the  award  and 
administration  of  grants  under  this 
Program. 

DATES:  Effective  Date:  This  rule  is 

eflFective  September  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Duffield  at  (202)  401-0523  or  via 

electronic  mail  at 

iduffield@oce.  usda  .gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose 

On  July  15,  2003,  the  Office  of  Energy 
Policy  and  New  Uses  (OEPNU) 
published  a  Proposed  Rule  (68  FR 
41751,  July  15,  2003)  to  provide 
administrative  provisions  for  the 
Biodiesel  Fuel  Education  Program.  In 
the  Proposed  Rule,  OEPNU  invited 
comments,  which  were  due  by  August 
14,  2003.  The  Agency  did  not  receive 
any  comments.  No  public  meetings  were 
requested  or  held.  Therefore,  the  text  in 
the  Final  Rule  substantively  is 
unchanged  from  the  text  proposed  on 
July  15,  2003.  OEPNU  did  make  three 
minor  grammatical  or  stylistic  changes, 


corrected  a  reference  to  this  part  in 
section  2903.15,  and  removed  specific 
references  to  7  CFR  part  3015,  since 
those  regulations  have  been  proposed 
for  removal  (68  FR  41947,  July  16, 
2003).  Even  without  those  specific 
references,  the  Final  Rule  clearly 
reminds  the  public  that  this  program  is 
subject  to  all  applicable  USDA 
regulations. 

The  Biodiesel  Fuel  Education 
Program  was  authorized  in  Sec.  9004  of 
the  Farm  Security  and  Rural  Investment 
Act  of  2002  ("2002  Farm  Bill")  (7  U.S.C. 
8104).  This  Final  Rule  describes  the 
policies  and  procedures  OEPNU  will 
apply  to  the  Biodiesel  Fuel  Education 
Program.  These  policies  are  consistent 
with  those  used  by  other  USDA 
agencies,  particularly  the  Cooperative 
State  Research,  Education,  and 
Extension  Service  (CSREES).  The  rules 
are  consistent  with  the  basic  parameters 
by  which  most  Federal  agencies  operate 
competitive  grants  programs  and  will  be 
revised  as  needed  to  conform  with 
Federal  streamlining  efforts. 

The  goals  of  the  Biodiesel  Fuel 
Education  Program  are  to  stimulate 
biodiesel  consumption  and  to  accelerate 
the  development  of  a  biodiesel 
infrastructure.  Increasing  biodiesel 
production  will  increase  the  demand  for 
farm  commodities,  which  in  turn  will 
raise  farm  prices  and  net  farm  income, 
and  lower  government  program 
payments.  The  development  of  a 
biediesel  industry  would  increase 
employment  and  stimulate  economic 
growth  in  rural  areas. 

Agencies'  Roles 

Section  9004  of  the  2002  Farm  Bill  (7 
U.S.C.  8104)  requires  that  the  Secretary 
make  competitive  grants  to  eligible 
entities  to  educate  governmental  and 
private  entities  that  operate  vehicle 
fleets,  other  interested  entities  (as 
determined  by  the  Secretary),  and  the 
public  about  the  benefits  of  biodiesel 
fuel  use.  In  the  Joint  Explanatory 
Statement  of  the  Committee  of 
Conference  accompanying  the  2002 
Farm  Bill,  the  Managers  encouraged  the 
Secretary  of  Agriculture  to  utilize  the 
expertise  of  OEPNU  in  carr5dng  out  the 
purposes  of  this  section.  The  Secretary 
delegated  this  authority  to  the  Chief 
Economist,  who  is  implementing  this 
authority  through  OEPNU.  The  USDA 
Farm  Bill  Implementation  Task  Force 
acknowledged  that  OEPNU  would 


provide  technical  oversight  for  the 
Program  and  utilize  the  services  of 
CSREES  in  administering  the  Program. 

Memorandum  of  Understanding 

OEPNU  and  CSREES  recognize  the 
need  for  coordination  and  collaboration 
between  the  agencies  to  carry  out  the 
intent  of  the  law.  A  memorandum  of 
understanding  has  been  signed  by  eaeh 
agency  which  specifies  the  memner  in 
which  OEPNU  and  CSREES  will 
collaborate  in  the  administration  of  the 
ftogram.  OEPNU  will  utilize  the' 
services  of  CSREES,  pursuant  to  the 
Economy  Act,  31  U.S.C.  .1535,  to 
administer  the  Program  grants,  as 
recommended  by  the  Farm  Bill 
Implementation  Task  Force.  The  Task 
Force  recommended  CSREES  because  of 
the  Agency's  experience  conducting 
education-related  grant  programs  and  to 
take  advantage  of  CSREES  staff 
specialists  who  are  familiar  with 
administering  grants.  •   • 

Role  of  Oversight  Committee 

In  implementing  the  Program,  OEPNU 
has  formed  an  oversight  committee, 
including  representatives  with  relevant 
expertise  fi-om  the  USDA  Forest  Service, 
Office  of  Prociuement  and  Property 
Management,  Agricultural  Research 
Service,  Rural  Utilities  Service,  OEPNU, 
and  CSREES  and  the  Department  of 
Energy  Office  of  Biomass.  Expertise  of 
committee  members  includes  research, 
development  and  demonstration  of 
alternative  fuels,  production  of 
alternative  fuels,  and  procurement  of 
alternative  fuels. 

Request  for  Applications 

The  committee  has  recommended 
guidelines  for  the  Program,  which  are 
included  in  the  Notice  of  Request  for 
Applications  published  on  July  15,  2003 
(68  FR  41770).  The  closing  date  for 
receiving  applications  was  August  14, 
2003.  Qualified  applications  that 
responded  to  the  Request  for 
Applications  will  be  reviewed  by  the 
Oversight  Conunittee.  and  the 
Committee  will  recommend  awards.  ^ 
OEPNU  plans  to  award  one  or  two 
continuation  grants  in  FY  2003.  Awards 
made  pursuant  to  the  Request  for 
Applications  for  the  Biodiesel  Fuel 
Education  Program  will  be  made  in 
accordance  with  this  Final  Rule. 
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Paiticipatiiig  Agencies'  Experience  and 
Interaction  With  Stakeholders 

In  designing  the  Request  for 
Applications  for  the  Program, 
committee  members  relied  on  their  past 
experiences  with  biodiesel  education 
and  outreach.  For  over  a  decade,  USDA 
has  been  involved  in  biodiesel  outreach 
programs.  USDA's  Office  of  Energy 
Policy  and  New  Uses  (OEPNU) 
coordinates  activities  related  to 
biodiesel  and  other  renewable  fuels  for 
the  Department.  Since  1993,  OEPNU  has 
been  involved  with  producer  and 
consumer  stakeholder  groups  interested 
in  developing  a  biodiesel  industry  in  the 
United  States.  One  of  the  Department's 
first  efforts  to  bring  biodiesel 
stakeholders  together  took  place  in 
September  1995  when  OEPNU  and  the 
Department  of  Energy  organized  a 
stakeholder  meeting  in  Washington,  DC. 
The  purpose  of  the  meeting  was  to 
develop  a  life  cycle  inventory  of 
biodiesel.  This  life  cycle  inventory 
furthered  knowledge  about  the  benefits 
of  biodiesel.  Several  groups  were 
itBpresented  at  the  meeting,  including 
biodiesel  producers,  the  oilseed 
processing  industry,  the  rendering 
industry,  engine  manufacturers,  state 
and  local  governments,  and 
environmental  groups. 

The  Agricultiual  Research  Service 
(ARS)  leads  the  Department's  efforts  on 
biodiesel  research  and  demonstration. 
Since  the  simmier  of  1999,  the  Beltsville 
Agricultural  Research  Center  (BARC) 
has  been  conducting  a  biodiesel 
demonstration  project  that  has  become  a 
working  model  for  others  interested  in 
using  biodiesel.  All  of  the  Center's  150 
pieces  of  diesel  equipment  and  trucks 
were  converted  to  a  fuel  blend  of  20 
percent  biodiesel  and  80  percent 
petroleum  diesel  (B20).  Vehicles  firom 
BARC  that  run  on  biodiesel  and 
educational  materials  have  been 
displayed  and  distributed  throughout 
the  country.  In  January  2000,  ARS 
conducted  a  workshop  to  highlight  the 
BARC  biodiesel  demonstration  project. 
The  workshop's  75  attendees 
represented  a  broad  range  of  potential 
users,  including  Federal  Agencies,  such 
as  the  Departments  of  Energy,  Defense, 
and  the  Interior,  and  the  U.S.  Postal 
Service.  Officials  firom  nearby  cities, 
counties,  and  states  were  abo  in 
attendance,  as  well  as  private  industry 
groups,  farmers  and  biodiesel  suppliers. 
The  biodiesel  demonstration  project  has 
been  highlighted  at  the  BARC  Public 
Day,  an  annual  event  that  provides  an 
opportunity  for  ARS  scientists  to 
describe  their  research  projects  to  the 
pi^lic. 


A  biodiesel  outreach  program  has  also 
been  established  to  introduce  biodiesel 
to  USDA  and  other  Federal  agencies  that 
operate  motoi  fleets.  Beginning  in  July 
of  2000,  USD  \'s  Office  of  Procurement 
and  Property  Management  (OPPM)  has 
been  conducttng  a  series  of 
informational  meetings  at  various 
locations  aroand  the  United  States  to 
educate  Fedetal  fleet  managers  and 
other  stakeholders  on  the  benefits  of 
biodiesel.  Meetings  have  been  held  in 
Orlando,  PL,  San  Antonio,  TX, 
Minneapolis.JMN,  Washington,  DC, 
Kansas  City.  Ill,  and  Salt  Lake  City,  UT. 
These  meetings  are  used  as  a  platform 
to  educate  motor  fleet  personnel,  postal 
workers  and  ^e  public  about  the  major 
advantages  of  biodiesel.  OPPM  has  also 
teamed  with  ()ther  entities  interested  in 
the  environmental  and  health  effects  of 
biodiesel,  sudh  as  the  American  Lung 
Association  and  the  National  Biodiesel 
Board,  to  conduct  biodiesel  education 
meetings  for  federal  fleet  managers, 
postal  workess,  and  other  interested 
stakeholders. 

Proposal  Rev  ew 

In  coUabor  tion  with  external 
reviewers,  thf  Oversight  Committee  will 
review  proposals  and  recommend 
awards.  The  (tommittee  will  monitor  the 
Program's  peiformance  and  provide 
guidance  to  OEPNU  to  insure  that  the 
Program  objettives  are  being  achieved. 
The  Committee  will  review  progress 
reports  submitted  by  the  grantees  and, 
on  a  yearly  basis,  recommend  whether 
the  awards  should  be  renewed.  Also,  on 
a  yearly  basia  the  Committee  will 
recommend  whether  to  reissue  the  RFA 
and  award  nejw  grants. 

CSREES  w^l  compile  application    „ 
reviews  and  ifecommend  awards  to 
OEPNU.  OEPNU  will  make  award 
decisions. 

Awards 

The  Prograii  will  fund  Biodiesel  Fuel 
Education  Pragram  grants  in  each  of  FYs 
2003  through|2007.  Because  of  the  scope 
of  this  Program  and  the  limited  funds 
available  to  sfipport  it,  OEPNU  plans  to 
award  one  or  jtwo  continuation  grants  in 
FY  2003.  A  cantinuation  grant  is  a  grant 
instrument  b|  which  the  Department 
agrees  to  support  a  specified  level  of 
effort  for  a  pr  idetermined  project  period 
with  a  statem  snt  of  intention  to  provide 
additional  su  iport  at  a  future  date, 
provided  that  performance  has  been 
satisfactory,  Appropriations  are  available 
for  this  purpose,  and  continued  support 
would  be  in  ^e  best  interest  of  the 
Federal  govettmient  and  the  public,  ff 
these  three  elements  are  met,  OEPNU 
plans  to  prov  de  additional  support  to 


the  funded  projects  in  each  of  FYs  2004 
through  2007. 

OEPNU's  plan  to  award  only  one  or 
two  continuation  grants  should  facilitate 
a  national  education  program  with  a 
consistent  message.'  It  should  also  ease 
the  implementation  process  and  allow 
OEPNU  to  monitor  the  Program  more 
effectively.  If  the  Agency  were  to  make 
niunerous  smaller  awards,  this  could 
result  in  multiple  education  programs 
with  different  emphases  and  goals,  as 
well  as  competition  for  Program 
participants  and  human  resources  to 
conduct  the  Program. 

Continuation  grants  are  necessary  to 
ensure  that  the  Rrogram  follows  an 
orderly  and  consistent  transition  from 
one  year  to  the  next  over  the  five-year 
funding  period.  A  successful  Biodiesel 
Fuel  Education  Program  will  be 
sequential  in  nature,  i.e.,  conducted  in 
several  dependent  work  phases.  For 
example,  phase  one  might  focus  on 
identifying  program  participants  and 
designing  educational  tools.  Phase  2 
might  develop  a  strategy  for  putting  a 
system  and  infrastructiue  in  place  to 
reach  the  targeted  audience.  Phase  3 
could  focus  on  scheduling  and  travel 
logistics.  The  work  phases  are 
interdependent,  so  selecting  new 
grantees  each  year  would  cause 
disruptions  and  create  the  potential  for 
repetitive  efforts.  Authorizing 
continuation  grants  will  allow  the 
grantees  to  develop  and  conduct  long- 
term  plans,  preserve  program 
continuity,  and  benefit  from  learning 
experiences  over  the  funding  period. 

The  Final  Rule  is  divided  into 
subparts.  Subpart  A  contains  general 
information  about  the  Program 
prescribed  by  the  authorizing 
legislation,  including  the  purpose  of  the 
Program  and  eligibility  restrictions 
established  by  the  legislation.  Subpart  A 
limits  indirect  costs  to  the  rate  that  an 
applicant  has  negotiated  with  the 
cognizant  Federal  negotiating  agency, 
and  explains  that  there  are  no  matching 
funds  requirements  for  the  Program. 
Subpart  B  describes  the  continuation 
grant  instrument  that  OEPNU  plans  to 
use  and  outlines  objectives  for  projects 
funded  by  the  Program.  Subpart  C 
provides  information  about  the 
publication  of  program  announcements, 
instructs  applicants  regarding  the 
minimum  content  requirements  for 
applications,  and  directs  them  to  the 
program  announcement  for  specific 
instructions  regarding  application 
requirements  and  the  onler  of 
application  contents.  Subpart  C  also 
lists  the  application  submission 
information  that  will  appear  in  program 
announcements  and  describes  the 
process  for  acknowledging  the  receipt  of 
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applications.  In  Subpart  D  of  the  rule, 
the  process  for  selecting  reviewers  is 
described,  and  the  evaluation  criteria 
applied  to  applications  are  enumerated. 
Subpart  D  also  contains  a  discussion  of 
the  measures  employed  by  OEPNU  to 
protect  against  conflicts  of  interest  and 
safeguard  applicant  and  reviewer 
confidentiality.  General  award 
administration  guidelines  are  outlined 
in  Subpart  E.  Subpart  E  also  delineates 
the  one-time  requirement  that 
applicants  submit  organizational 
management  information  and  lists  the 
minimum  contents  of  the  award 
document.  The  last  subpart  of  the  rule, 
Section  F,  includes  supplementary 
information.  This  subpart  tells  grantees 
how  they  can  obtain  review 
information,  what  uses  of  funds  and 
changes  to  projects  are  permissible, 
where  they  can  find  instructions  about 
reporting  requirements,  and  other 
Federal  statutes  and  regulations  that 
apply  to  the  Biodiesel  Fuel  Education 
Program.  It  describes  the  process  for 
handling  confidential  aspects  of 
applications  and  awards  and  defines 
terms  that  are  used  elsewhere  in  the 
rule. 

Paperwork  Reduction  Act  of  1995 — 
Information  Collection 

OEPNU  currently  is  using  the  services 
of  CSREES  to  administer  this  Program. 
CSREES  obtained  information  collection 
approval  for  the  "Generic  Application 
Kit"  (OMB  Approval  No.  0524-0039), 
which  encompasses  the  use  of  required 
forms  to  administer  another  USDA 
agency's  grant  program.  Should  OEPNU 
decide  to  administer  this  Program 
directly  in  the  future,  OEPNU  will 
comply  independently  with  information 
collection  requirements. 

Regulatory  Flexibility  Act 

USDA  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  Public  Law  96-354,  as  amended  (5 
U.S.C.  601,  et  seq.)  because  it  is  a 
Federal  assistance  program,  not  a 
regulatory  regime,  and  awards  will  be 
made  to  fewer  than  ten  entities. 

Executive  Order  12866 

This  rule  has  been  reviewed  under 
Executive  Order  12866  and  has  been 
determined  to  be  nonsignificant  as  it 
will  not  create  a  serious  inconsistency  • 
or  otherwise  interfere  with  an  action 
planned  by  another  agency;  will  not 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs,  or  rights  and  obligations  of 
the  recipients  thereof;  and  will  not  raise 
novel  legal  or  policy  issues  arising  out 


of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in  this 
Executive  Order.  This  rule  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health,  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

Unfunded  Mandates  Reform  Act 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  the  Department  assessed  the 
effects  of  this  rulemaking  action  on 
State,  local,  and  Tribal  government,  and 
the  public.  This  action  does  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  local,  or  Tribal 
governments,  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

(1)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and 

(3)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  In  accordance  with  that 
Executive  Order:  (1)  All  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  no  administrative 
proceedings  are  required  before  bringing 
any  judicial  action  regarding  this  rule. 

Executive  Order  13132 

In  accordance  with  Executive  Order 
13132,  this  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  contained  in 
this  rule  do  not  have  any  substantial 
direct  effect  on  the  policymaking 
discretion  of  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 


impose  substantial  direct  compliance 
costs  on  State  and  local  governments. 

Executive  Order  12372 

For  the  reasons  set  forth  in  the  Final 
Rule  Related  Notice  for  7  CFR  part  3015, 
subpart  V  (48  FR  29115  June  24,  1983), 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  This 
program  does  not  directly  affect  State 
and  local  governments. 

Executive  Order  13175 

The  policies  contained  in  this 
rulemaking  do  not  have  tribal 
implications  and  thus  no  further  action 
is  required  under  Executive  Order 
13175. 

List  of  Subjects  in  7  CFR  Part  2903 

Agricultural  commodities.Energy, 
Fuel,  Fuel  additives. 
■  For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Energy  Policy 
and  New  Uses  amends  title  7,  subtitle  B, 
chapter  XXIX,  of  the  Code  of  Federal 
Regulations  by  adding  part  2903  to  read 
as  follows: 

PART  2903— BIODIESEL  FUEL 
EDUCATION  PROGRAM 

Subpart  A— General  Information 

Sec. 

2903.1  Applicability  of  regulations. 

2903.2  Purpose  of  the  program. 

2903.3  Eligibility. 

2903.4  Indirect  costs. 

2903.5  Matching  requirements. 

Subpart  B — Program  Description 

2903.6  Project  types. 

2903.7  Project  objectives. 

Subpart  C— Preparation  of  an  Application 

2903.8  Program  application  materials. 

2903.9  Content  of  an  application. 

2903.10  Submission  of  an  application. 

2903.11  Acknowledgment  of  applications. 

Subpart  O— Application  Review  and 
Evaluation 

2903.12  Application  review. 

2903.13  Evaluation  criteria. 

2903.14  Conflicts  of  interest  and   • 
confidentiality. 

Subpart  E— Award  Administration 

2903.15  General. 

2903.16  Organizational  management 
information. 

2903.17  Award  document  and  notice  of 
award. 

Subpart  F — Supplementary  Information 

2903.18  Access  to  review  information. 

2903.19  Use  of  funds;  changes. 

2903.20  Reporting  requirements. 

2903.21  Applicable  Federal  statutes  and 
regulations. 

2903.22  Confidential  aspects  of 
applications  and  awards. 
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2903.23    Definitions. 
Authority:  7  U.S.C.  8104;  5  U.S.C.  301 

Subpart  A— General  Information 
f  2903.1    Applicability  of  regulations. 

(a)  The  regulations  of  this  part  only 
apply  to  Biodiesel  Fuel  Education 
Ptogram  grants  awarded  under  the 
provisions  of  section  9004  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (FSRIA)  (7  U.S.C.  8104)  which 
authorizes  the  Secretary  to  award 
competitive  grants  to  eligible  entities  to 
educate  governmental  and  private 
entities  that  operate  vehicle  fleets,  other 
interested  entities  (as  determined  by  the 
Secretary),  and  the  public  about  the 
benefits  of  biodiesel  fuel  use.  Eligibility 
is  Umited  to  nonprofit  organizations  and 
institutions  of  higher  education  (as 
defined  in  sec.  101  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001)) 
that  have  demonstrated  both  knowledge 
of  biodiesel  fuel  production,  use,  or 
distribution  and  the  ability  to  conduct 
educational  and  technical  support 
programs.  The  Secretary  delegated  this 
authority  to  the  Chief  Economist,  who 
in  turn  delegated  this  authority  to  the 
Director  of  OEPNU. 

(b)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

f  2903.2    Purpose  of  the  program. 

The  Biodiesel  Fuel  Education 
Program  seeks  to  familiarize  public  and 
private  vehicle  fleet  operators,  other 
interested  entities,  and  the  public,  with 
the  benefits  of  biodiesel,  a  relatively 
new  fuel  option  in  the  United  States.  It 
will  also  address  concerns  previously 
identified  by  fleet  operators  and  other 
potential  users  of  this  alternative  fuel, 
including  the  need  to  balance  the 
positive  environmental,  social  and 
human  health  impacts  of  biodiesel 
utilization  with  the  increased  per  gallon 
cost  to  the  user.  It  is  the  Program's  goal 
to  stimulate  biodiesel  demand  and 
encourage  the  further  development  of  a 
biodiesel  industry  in  the  United  States. 

{2903.3    EliglbilHy. 

(a)  Eligibility  is  limited  to  nonprofit 
organizations  and  institutions  of  higher 
education  diat  have  demonstrated  both 
loiowledge  of  biodiesel  fuel  production, 
use,  or  distribution  and  the  ability  to 
conduct  educational  and  technical 
support  programs. 

(b)  Award  recipients  may  subcontract 
to  organizations  not  eligible  to  apply 
provided  such  organizations  are 
necessary  for  the  conduct  of  the  project. 


§2903.4    Indir^  costs. 

(a)  For  the  1  liodiesel  Fuel  Education 
Program,  app  icants.  should  use  the 
current  indirc  ct  cost  rate  negotiated 
with  the  cognizant  Federal  negotiating 
agency.  Indirect  costs  may  not  exceed 
the  negotiatec  rate.  If  no  indirect  cost 
rate  has  been  negotiated,  a  reasonable 
dollar  amoun  for  indirect  costs  may  be 
requested,  wl;  ich  will  be  subject  to 
approval  by  L  SO  A.  In  the  latter  case,  if 
a  proposal  is  i  ecommended  for  funding, 
an  indirect  copt  rate  proposal  must  be 
submitted  prior  to  award  to  support  the 
amount  of  inc  irect  costs  requested. 

(b)  A  proposer  may  elect  not  to  charge 
and,  instead,  cheirge  only 
grant  funds.  Grantees 

electing  this  a  Iternative  will  not  be 
allowed  to  ch  u-ge,  as  direct  costs, 
indirect  costs  (that  otherwise  would  be 
s  indirect  cost  pool  under 
Office  of  Management 
and  Budget  cbst  principles.  Grantees 
who  request  r  o  indirect  costs  will  not 
be  permitted  1  o  revise  their  budgets  at 
a  later  date  to  charge  indirect  costs  to 
grant  funds. 


in  the  grantee 
the  applicabh 


n) 


§2903.5 

There  are 
requirements 
Education  Prdgram 
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Matcping  requirements. 
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and  matching 
not  be  factored  into  the 

as  evaluation  criteria. 


Subpart  B — P  rogram  Description 

§2903.6    ProK  ct  types. 

OEPNU  int(  inds  to  award 
continuation  ;rants  to  successful 
Biodiesel  Fue  Education  Program  , 
applicants.  A  continuation  grant  is  a 
grant  instrumi  mt  by  which  the 
Department  a  jees  to  support  a 
specified  leve   of  effort  for  a 
predeterminefl  project  period  with  a 
statement  of  intention  to  provide 
additional  support  at  a  future  date, 
provided  that  jperformance  has  been 
satisfactory,  appropriations  are  available 
for  this  purpofee,  and  continued 
government  snpport  would  be  in  the 
best  interest  of  the  Federal  government 
and  the  public.  If  these  three  elements 
are  met,  OEPNU  plans  to  provide 
additional  sua  port  to  the  funded 
project(s). 

§2903.7    Projact  objectives. 

(a)  Successl  ul  projects  will  develop 
practical  indii  lators  or  milestones  to 
measure  their  progress  towards 
achieving  the  following  objectives: 

(1)  Enhance  current  efforts  to  collect 
and  dissemini  ite  biodiesel  information; 

(2)  Goordin  ite  with  other  biodiesel 
educational  o  promotional  programs, 
and  with  Federal,  State  and  local 


programs  aimed  at  encouraging 
biodiesel  use,  including  the  EPAct 
program; 

(3)  Create  a  nationwide  networking 
system  that  delivers  biodiesel 
information  to  targeted  audiences, 
including  users,  distributors  and  other 
infrastructure-related  personnel; 

(4)  Identify  and  document  the  benefits 
of  biodiesel  {.e.g.,  lifecycle  costing);  and 

(5)  Gather  data  pertaining  to 
information  gaps  and  develop  strategies 
to  address  the  gaps. 

(b)  [Reserved] 

Subpart  C— Preparation  of  an 
Application 

§  2903.8    Program  application  materials. 

OEPNU  will  publish  periodic  program 
announcements  to  notify  potential 
applicants  of  the  availability  of  funds 
for  competitive  continuation  grants.  The 
program  announcement  will  provide 
information  about  obtaining  program 
application  materials. 

§  2903.9    Content  of  an  application.    . 

(a)  Applications  should  be  prepared 
following  the  guidelin<  -s  and  the 
instructions  in  the  program 
announcement.  At  a  minimum, 
applications  shall  include:  a  proposal 
cover  page,  project  summary,  project 
description,  information  about  key 
personnel,  documentation  of 
collaborative  arrangements,  information 
about  potential  conflicts-of-interest, 
budget  forms  and  a  budget  narrative, 
information  about  current  and  pending 
support,  and  assurance  statements. 

(b)  Proper  preparation  of  applications 
will  assist  reviewers  in  evaluating  the 
merits  of  each  application  in  a 
systematic,  consistent  fashion.  Specific 
instructions  regarding  additional 
application  content  requirements  and 
the  ordering  of  application  contents  will 
be  included  in  the  progreun 
announcement.  These  will  include 
instructions  about  paper  size,  margins, 
font  type  and  size,  line  spacing,  page 
numbering,  the  inclusion  of 
illustrations,  and  electronic  submission. 

§  2903.1 0    Submission  of  an  application. 

The  program  announcement  will 
provide  the  deadline  date  for  submitting 
an  application,  the  number  of  copies  of 
each  application  that  must  be 
submitted,  and  the  address  to  which 
proposals  must  be  submitted. 

§  2903.1 1    Acicnowiedgment  of 
applications. 

The  receipt  of  all  applications  will  be 
acknowledged.  Applicants  who  do  not 
receive  an  acknowledgment  within  60 
days  of  the  submission  deadline  should 
contact  the  program  contact  indicated 
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on  the  program  announcement.  Once 
the  application  has  been  assigned  a 
proposal  number,  that  number  should 
be  cited  on  all  future  correspondence. 

Sut»part  D— Application  Review  and 
Evaiuation 

§2903.12    Application  review. 

(a)  Reviewers  will  include 
government  and  non-government 
individuals.  All  reviewers  will  be 

■  selected  based  upon  training  and 
experience  in  relevant  scientific, 
extension,  or  education  fields,  taking 
into  accoimt  the  following  factors: 

(1)  The  level  of  relevant  formal 
scientific,  technical  education,  or 
extension  experience  of  the  individual, 
as  well  as  the  extent  to  which  an 
individual  is  engaged  in  relevant 
research,  education,  or  extension 
activities;  and 

(2)  The  need  to  include  as  reviewers 
experts  from  various  areas  of 
specialization  within  relevant  scientific, 
education,  or  extension  fields. 

(b)  In  addition,  when  selecting  non- 
government reviewers,  the  following 
factors  will  be  considered: 

(1)  The  need  to  include  as  reviewers 
other  experts  (e.g.,  producers,  range  or 
forest  managers/operators,  and 
consumers)  who  can  assess  relevance  of 
the  applications  to  targeted  audiences 
and  to  program  needs; 

(2)  The  need  to  include  as  reviewers 
experts  fi-om  a  variety  of  organizational 
types  (e.g.,  colleges,  universities, 
industry,  state  and  Federal  agencies, 

■  private  profit  and  non-profit 
organizations)  and  geographic  locations; 

(3)  The  need  to  maintain  a  balanced 
composition  of  reviewers  with  regard  to 
minority  and  female  representation  and 
an  equitable  age  distribution;  and 

(4)  The  need  to  include  reviewers 
who  can  judge  the  effective  usefulness 
to  producers  and  the  general  public  of 
each  application. 

(c)  Authorized  departmental  officers 
will  compile  application  reviews  and 
recommend  awards  to  OEPNU.  OEPNU 
will  make  final  award  decisions. 

§2903.13    Evaluation  criteria. 

(a)  The  following  evaluation  criteria 
will  be  used  in  reviewing  applications 
submitted  for  the  Biodiesel  Fuel 
Education  Program: 

(1)  Relevance  of  proposed  project  to 
current  and  future  issues  related  to  the 
production,  use,  distribution,  fuel 
quality,  and  fuel  properties  of  biodiesel, 
including: 

(i)  Demonstrated  knowledge  about 
markets,  state  initiatives,  impacts  on 
local  economies,  regulatory  issues, 
standards,  and  technical  issues; 


(ii)  Demonstrated  knowledge  about 
issues  associated  with  developing  a' 
biodiesel  infrastructine;  and 

(iii)  Quality  and  extent  of  stakeholder 
involvement  in  planning  and 
accomplishment  of  program  objectives. 

(2)  Reasonableness  of  project 
proposal,  including: 

(i)  Sufficiency  of  scope  and  strategies 
to  provide  a  consistent  message  in 
keeping  with  existing  standards  and 
regulations; 

(ii)  Adequacy  of  Project  Description, 
suitability  and  feasibility  of 
methodology  to  develop  and  implement 
program; 

(iii)  Clarity  of  objectives,  milestones, 
and  indicators  of  progress; 

(iv)  Adequacy  of  plans  for  reporting, 
assessing  and  monitoring  results  over 
project's  duration;  and 

(v)  Demonstration  of  feasibility,  and 
probability  of  success. 

(3)  Technical  quality  of  proposed 
project,  including: 

(i)  Suitability  and  qualifications  of 
key  project  personnel; 

(ii)  Institutional  experience  and 
competence  in  providing  alternative 
fuel  education,  including: 

(A)  Demonstrated  knowledge  about 
programs  involved  in  alternative  fuel 
research  and  education; 

(B)  Demonstrated  knowledge  about 
other  fuels,  fuel  additives,  engine 
performance,  fuel  quality  and  fuel 
emissions; 

(C)  Demonstrated  knowledge  about 
Federal,  State  and  local  programs  aimed 
at  encouraging  alternative  fuel  use; 

(D)  Demonstrated  ability  in  providing 
educational  programs  and  developing 
technical  programs;  and 

(E)  Demonstrated  ability  to  analyze 
technical  information  relevant  to  the 
biodiesel  industry. 

(iii)  Adequacy  of  available  or 
obtainable  resources;  and 

(iv)  Quality  of  plans  to  administer  and 
maintain  the  project,  including 
collaborative  efforts,  evaluation  and 
monitoring  efforts. 

(b)  (Reserved] 

§2903.14    Conflicts  of  interest  and 
confidentiality. 

(a)  During  the  peer  evaluation 
process,  extreme  care  will  be  taken  to 
prevent  any  actual  or  perceived 
conflicts  of  interest  that  may  impact 
review  or  evaluation.  Determinations  of 
conflicts  of  interest  will  be  based  on  the 
academic  and  administrative  autonomy 
of  an  institution.  The  program 
announcement  will  specify  the 
methodology  for  determining  such 
autonomy. 

(b)  Names  of  submitting  institutions 
and  individuals,  as  well  as  application 


content  and  peer  evaluations,  will  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  peer  reviewers  will  remain 
confidential  throughout  the  entire 
review  process.  Therefore,  the  names  of 
the  reviewers  will  not  be  released  to 
applicants.  At  the  end  of  the  fiscal  year, 
names  of  reviewers  will  be  made 
available  in  such  a  way  that  the 
reviewers  cannot  be  identified  with  the 
review  of  any  particular  application. 

Subpart  E— Award  Administration 

§2903.15    General. 

Within  the  Umit  of  funds  available  for 
such  purpose,  the  Authorized 
Departmental  Officer  (ADO)  shall  make 
grants  to  those  responsible,  eligible 
applicants  whose  applications  are 
judged  most  meritorious  under  the 
procedures  set  forth  in  this  part.  The 
date  specified  by  the  ADO  as  the 
effective  date  of  the  grant  shall  be  no 
later  than  September  30  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  grant  effective  date;  but 
as  soon  thereafter  as  practical  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds  granted 
by  OEPNU  under  this  program  shall  be 
expended  solely  for  the  purpose  for  > 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  aw£u-d,  the  applicable  Federal  cost 
principles,  and  the  applicable 
Department  assistance  regulations 
(including  part  3019  of  this  title). 

§2903.16    Organizational  nwnagement 
information. 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  program,  if  such  information  has 
not  been  provided  previously.  Copies  of 
forms  recommended  for  use  in  fulfilling 
these  requirements  will  be  provided  as 
part  of  the  preaward  process. 

§  2903. 1 7    Award  document  and  notice  of 
award. 

(a)  The  award  document  will  provide 
pertinent  instructions  and  information 
including,  at  a  minimum,  the  following: 

(1)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  OEPNU  has  issued  an  award 
under  this  program; 

(2)  Title  of  project; 


I 
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(3)  Naine(s)  and  institution(s)  of  PDs 
chosen  to  direct  and  control  approved 
activities: 

(4)  Identifying  award  number 
assigned  by  the  Department; 

(5J  Project  period; 

(6)  Total^  amount  of  Departmental 
financial  assistance  approved  by 
OEPNU  during  the  project  period; 

(7)  Legal  autnority(ies]  under  whiclL 
the  award  is  issued; 

(8)  Appropriate  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number; 

(9)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
award;  and 

(10)  Other  information  or  provisions 
deemed  necessary  by  OEPNU  and  the 
Authorized  Departmental  Officer  to 
carry  out  the  awarding  activities  or  to 
accomplish  the  purpose  of  a  particular 
award. 

(b)  [Reserved] 


Subpart  F— Supplementary  mformation    Changes  in  ai 


(4)  Transfej  s  of  actual  performance  of 
the  substantia  e  programmatic  work  in 
whole  or  in  p  irt  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  |he  awardee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  unless  prescribed 
otherwise  in  me  terms  and  conditions  of 
the  award. 

(5)  Changei  in  project  period.  The 
project  perioc  may  be  extended  by. 
OEPNU  with(  ut  additional  financial 
support,  for  si  ich  additional  period(s)  as 
the  ADO  dete  "mines  may  be  necessary 
to  complete  o  •  fulfill  the  purposes  of  an 
approved  pro  ect,  but  in  no  case  shall 
the  total  proje  ct  period  exceed  five 
years.  Any  ex  ension  of  time  shall  be 
conditioned  u  pon  prior  request  by  the 
awardee  and  Approval  in  writing  by  the 
ADO,  unless  prescribed  otherwise  in  the 
terms  and  cor  ditions  of  award. 

(6)  Changei  in  approved  budget. 
approved  budget  must  be 


f  2903.1 8    Access  to  review  Information. 

Copies  of  reviews,  not  including  the 
identity  of  reviewers,  and  a  siunmary  of 
the  comments  will  be  sent  to  the 
applicant  PD  after  the  review  process 
has  been  completed. 

f  2903.1 9    Use  of  funds;  changes. 

(a)  Delegation  of  fiscal  responsibility. 
Unless  the  terms  and  conditions  of  the 
award  state  otherwise,  the  awardee  may 
not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditure  of  award  funds. 

(b)  Changes  in  project  plans.  (1)  The 
permissible  changes  by  the  awardee, 
PD(s),  or  other  key  project  personnel  in 
the  approved  project  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  similar  aspects  of  the  project  to 
expedite  achievement  of  the  project's 
approved  goals.  If  the  awardee  or  the 
PD(s)  is  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination.  The  ADO  is 
the  signatory  of  the  award  dociunent, 
not  the  program  contact. 

(2)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  sUch  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  kejr  project 
personnel  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 
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requested  by  the  awardee  and  approved 
in  writing  by  he  ADO  prior  to 
instituting  sui  :h  changes  if  the  revision 
will  involve  t  ansfers  or  expenditures  of 
amounts  requ  ring  prior  approval  as  set 
forth  in  the  aj  plicable  Federal  cost 
principles,  D(  partmental  regulations,  or 
award. 


requirements. 

locument  will  give 
!garding  the  submission  of 

,  including  the 
required  contents  of  the 


§2903.20.  Refitting 

The  award 
instructions 
progress  re 
frequency  anc 
reports.  • 

§  2903.21    Api^licable  Federal  statutes  and 
regulations. 

Several  Federal  statutes  and 
regulations  apply  to  grant  applications 
considered  fof  review  and  to  project 
grants  awardeid  under  this  program. 
These  includ4,  but  are  not  limited  to: 

7  CFR  Part  1,  subpart  A— USDA 
implementatii  »n  of  the  Freedom  of 
Information  A  ct. 

7  CFR  Part  :  —USDA  implementation 
of  0MB  Circu  ar  No.  A-129  regarding 
debt  collectio;  i. 

7  CFR  Part  .5,  subpart  A— USDA 
implementatii  )n  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  ^017— USDA 
implementatiftn  of  Govemmeritwide 
Debarment  an  d  Suspension 
(Nonprocurec  lent)  and 
GovemmentM  ide  Requirements  for 
Drug-Free  Wo  rkplace  (Grants). 

7  CFR  Part  1018— USDA 
implementatii  )n  of  Restrictions  on 
Lobbying.  Im|  loses  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  a  reements,  and  loans. 


7  CFR  Part  301 9— USDA 
implementation  of  0MB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 
Governments,  and  Non-profit 
Organizations.  29  U.S.C.  794  (sec.  504, 
Rehabilitation  Act  of  1973)  and  7  CFR 
part  15b  (USDA  implementation  of 
statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs.  35 
U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  imiversities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

§  2903.22    Confidential  aspects  of 
applications  and  awards. 

When  an  application  results  in  an 
award,  it  becomes  a  part  of  the  record 
of  USDA  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  confidential, 
privileged,  or  proprietary  nature  will  be 
held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietary  should  be 
clearly  marked  within  the  application. 
The  original  copy  of  an  application  that 
does  not  result  in  an  award  will  be 
retained  by  the  Agency  for  a  period  of 
one  year.  Other  copies  will  be 
destroyed.  Such  an  application  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  An  application  may  be  withdrawn 
at  any  time  prior  to  the  final  action 
thereon. 

§2903.23    Definitions. 

For  the  purpose  of  this  program,  the 
following  definitions  are  applicable: 

Authorized  departmental  officer  or 
ADO  means  the  Secretary  or  any 
employee  of  the  Department  who  has 
the  authority  to  issue  or  modify  grant 
instnmients  on  behalf  of  the  Secretary. 

Authorized  organizational 
representative  or  AOR  means  the 
president  or  chief  executive  officer  of 
the  applicant  organization  or  the 
official,  designated  by  the  president  or 
chief  executive  officer  of  the  applicant 
organization,  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 
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Biodiesel  means  a  monoalkyl  ester 
that  meets  the  requirements  of  an 
appropriate  American  Society  for 
Testing  and  Materials  Standard. 

Budget  period  means  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  reporting  purposes. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

Education  activity  means  an  act  or 
process  that  imparts  knowledge  or  skills 
through  formal  or  informal  training  and 
outreach. 

Grant  means  the  award  by  the 
Secretary  of  funds  to  an  eligible 
recipient  for  the  pmpose  of  conducting 
the  identified  project. 

Grantee  means  the  organization 
designated  in  the  award  dociunent  as 
the  responsible  legal  entity  to  which  a 
grant  is  awarded. 

Institution  of  higher  education,  as 
defined  in  sec.  101  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001). 
means  an  educational  institution  in  any 
State  that: 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  an  education^  program 
for  which  the  institution  awards  a 
bachelor's  degree  or  provides  not  less 
than  a  two-year  program  that  is 
acceptable  for  full  credit  toward  such  a 
degree; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association,  or  if  not  so  accredited,  is  an 
institution  that  has  been  granted 
preaccreditation  status  by  such  an 
agency  or  association  that  has  been 
recognized  by  the  Secretary  of 
Education  for  the  granting  of 
preaccreditation  status,  and  the 
Secretary  of  Education  has  determined 
that  there  is  satisfactory  assurance  that 
the  institution  will  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time. 

OEPNU  means  the  Office  of  Energy 
Policy  and  New  Uses. 

Peer  review  is  an  evaluation  of  a 
proposed  project  performed  by  experts 
with  the  scientific  knowledge  and 
technical  skills  to  conduct  the  proposed 
work  whereby  the  technical  quality  and 
relevance  to  ihe  program  are  assessed. 

Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 


authorized  departmental  officer  (as 
defined  in  this  section). 

Program  means  the  Biodiesel  Fuel 
Education  Program. 

Project  means  the  particular  activity 
within  the  scope  of  the  program 
supported  by  a  grant  award. 

Project  director  or  PD  means  the 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Secretary  who  is 
responsible  for  the  direction  and 
management  of  the  project,  also  known 
as  a  principal  investigator  for  research 
activities. 

Project  period  means  the  period,  as 
stated  in  the  award  document  and 
modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

Dated:  September  24,  2003. 

Roger  Conway, 

Director,  Office  of  Energy  Policy  and  New 
Uses. 

[FR  Doc.  03-24727  Filed  9-29-03;  8:45  am) 

BILLING  CODE  3410-22-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  200&-NE-47-AD;  Amendment 
3»-13318;  AD  2009-1  »-1 5] 

RIN  2120-AA64 

Airworttiiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  models  PW4050,  PW4052, 
PW4056,  PW4060,  PW4060A, 
PW4060C,  PW4062,  PW4152,  PW4156, 
PW4156A,  PW4158,  PW4160,  PW4460, 
PW4462,  and  PW4650  tiu-bofan  engines. 
That  AD  currently  requires  interim 
actions  to  address  engine  takeoff  power 
loss  events  until  the  high-pressure- 
compressor  (Hf*C)  case  is  redesigned 
and  available  for  incorporation  on  the 
PW4000  engines.  Thai  amendment  also 
requires  terminating  actions  for  engines 
installed  in  the  Boeing  fleet  by 
incorporating  a  new  Ring  Case 
Configuration  (RCC)  rear  HPC.  This 


amendment  requires  the  semie  interim 
and  terminating  action  requirements  as . 
that  AD,  and  in  addition,  expands  the 
terminating  action  requirements  to 
engines  installed  on  Airbus  and  «' 

McDonnell  Douglas  fleets.  This 
amendment  is  prompted  by  the 
certification  of  an  RCC  rear  HI*C  for 
PW4000  series  tiu'bofan  engines 
installed  in  the  Airbus  fleet  and 
McDormell  Douglas  fleet.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  engine  takeoff  power  losses  due 
to  HPC  surge. 

DATES:  Effective  October  30,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  30,  2003.  The 
incorporation  by  reference  of  certain 
other  publications  as  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  17,  2002  (67  FR  1,  January  2; 
2002),  November  12,  2002  (67  FR  65484, 
October  25,  2002),  and  July  7,  2003  (68 
FR  43033,  June  6.  2003). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108,  telephone  (860) 
565-7700;  fax  (860)  565-1605.  This 
information  may  be  examined,  by 
appointment^  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coiinsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  COMTACT. 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7133;  fax 
(781)238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2003-11-18, 
Amendment  39-13177  (68  FR  33844, 
Jime  7,  2003),  which  is  applicable  to  PW 
model  PW4050,  PW4052.  PW4056. 
PW4060,  PW4060A,  PW4060C, 
PW40e2,  PW4152.  PW4156,  PW4156A, 
PW4158.  PW4160,  PW4460,  PW4462, 
and  PW4650  tiu-bofan  engines,  was 
published  in  the  Federal  Register  on 
July  21,  2003  (68  FR  43033).  That  action 
proposed  to  mandate  the  same  interim 
actions  as  AD  2003-11-18  (with  some 
modifications  based  on  AMOC 
approvals)  to  address  engine  takeoff 
power  loss  events,  until  the  RCC  rear 
HPC  is  incorporated  in  the  PW4000 
engines.  That  action  also  proposed  to 
mandate  the  same  terminating  actions  as 
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AD  2003-11-18,  which  incorporates  the 
RCC  rear  HPC  on  engines  installed  in 
the  Boeing  fleet.  That  action  also 
proposed  to  mandate  the  terminating 
actions  to  incorporate  the  RCC  rear  HPC 
on  engines  installed  in  the  Airbus  fleet. 

AD  2003-11-18  and  the  proposal 
noted  that  RCC  rear  HPC  certification  to 
14  CFR  part  25  was  pending  for  engines 
installed  in  the  McDonnell  Douglas 
fleet.  The  AD  and  proposal  noted  that 
once  certified,  the  terminating  action 
requirements  would  be  added  for  the 
McDonnell  Douglas  MD-11  fleet,  by  a 
superseding  AD.  Based  on  comments 
received  on  the  proposal,  and  the  recent 
14  CFR  part  25  certification  for  RCC  rear^ 
tiPC  engines  to  be  installed  in 
McDonnell  Douglas  MD-11  airplanes, 
this  AD  adds  the  terminating  action 
requirements  for  the  MD-1 1  fleet. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  We  received 
comments  from  ioui  operators  and  one 
airfi-ame  manufacturer,  who  all  agree 
with  the  technical  aspects  of  the 
proposal,  but  have  concerns  with  the 
procedural  aspects  of  the  proposal.  Due 
consideration  has  been  given  to  the 
comments  received. 

Typographical  Error 

One  commenter  states  there  is  a 
typographical  error  in  proposal 
paragraph  (u)(3)(ii).  In  that  paragraph, 
August  31,  2007,  should  read  August  31, 
2006. 

The  FAA  agrees  and  has  changed  the 
final  rule  accordingly. 

Request  To  Add  Two  Engine  Manual 
References 

One  commenter  recommends  adding 
the  engine  manual  references  of 
PW4000  EM  50A605,  71-00-00, 
Testing-21,  dated  June  15,  2003,  and 
PW4000  EM  50A822,  71-00-00, 
Testing-21,  dated  March  15,  2002,  to 
paragraph  (j)(2)  of  the  proposal.  The 
commenter  states  that  this  is  needed  to 
ensure  that  engines  tested  before  the 
effective  date  of  this  superseding  AD  but 
after  the  effective  date  of  AD  2003-11- 
18  are  in  compliance. 

The  FAA  does  not  agree.  AD  2003- 
11-18  already  requires  Testing-21  to  be 
done  in  paragraph  (j)(l)  of  the  proposal, 
in  accordance  with  the  recommended 
references  regardless  if  the  testing  was 
done  before  or  after  the  effective  date  of 
AD  2003-11-18.  Therefore,  compliance 
is  achieved,  and  no  changes  are  made  to 
the  final  rule  based'  on  this  comment. 


Undue  Economic  Burden 

Three  commenters  state  that  in 
general,  when  the  FAA  supersedes  ADs, 
operators  mu^  review  and  revise 
engineering  altd  maintenance  program 
docimientation  because  the  superseded 
AD  carries  a  njew  AD  number.  In  this 
case,  the  commenters  state  that  since  the 
changes  proposed  in  the  NPRM  are 
essentially  chtnges  to  the  effectivity, 
and  not  to  anjl  of  the  technical 
requirements  Jthe  expense  to  operators 
that  results  firqm  this  AD  being 
superseded  would  create  an  undue 
economic  biu-den.  The  commenters 
suggest  that  tlje  FAA  either  delay 
issuing  this  AD  until  the  McDonnell 
Douglas  MD-1 1  terminating  action  can 
be  included,  i  i  order  to  prevent  yet 
another  super  jedure,  or  change  the 
superseding  AD  to  a  revision  to  AD 
2003-11-18,  (  r  issue  separate  ADs  to' 
cover  the  Airb  us  fleet  and  the 
McDonnell  D(  uglas  MD-11  fleet  instead 
of  combining  ill  fleets  into  a  single  AD 
as  proposed. 

The  FAA  d(  es  not  agree.  Almost  a 
year  ago  the  F,  \A  announced  that  it 
would  be  add  ng  required  terminating 
action  to  the  e  listing  AD  by  superseding 
the  AD  as  that  terminating  action  was 
approved  for  \  ise  on  engines  installed  in 
the  various  aii  plane  fleets.  The  FAA 
received  no  cc  mments  regarding  the  use 
of  that  methoc  of  adding  terminating 
action.  When  he  FAA  first  superseded 
the  AD  to  add  required  terminating 
action  for  eng:  nes  installed  in  the 
Boeing  fleet,  r  o  commenters  objected 
and  one  comn  lenter  even  stated  that  it 
expected  the  I AA  to  supersede  the  AD 
again  once  the  terminating  action  was 
approved  for  x  se  on  engines  installed  in 
the  Airbus  an(  McDonnell  Douglas 
fleets.  Therefa  re,  the  FAA  provided 
ample  notice  1  a  operators  of  the 
intention  to  si  persede  the  AD  on 
multiple  occa!  ions.  Including  this 
action,  the  FA  \  has  superseded  a  total 
of  eight  ADs  m  hile  addressing  the 
takeoff  power  surge  condition  in 
PW4000  engir  es.  Therefore,  the  FAA 
does  not  agree  that  this  additional 
supersedure  vi  ill  create  an  undue  or 
unforeseen  eci  inomic  burden.  The  FAA 
does  recogniz< ,  however,  that  by  issuing 
an  AD  that  su]  tersedes  a  previous  AD, 
rather  than  revising  the  previous  AD, 
that  operators  may  have  to  make 
additional  ent  ies  in  their  maintenance 
records.  This  :  s  a  long-standing  issue 
that  pre-dates  ly  many  years  this 
particular  seri  ss  of  ADs  addressing  the 
PW4000  takeo  f  power  surge  issue. 
Approximate!  r  13  years  ago.  in  response 
to  the  desires  )f  many  operators  who 
did  not  incluc  b  a  revision  number  in 
their  mainteni  nee  documentation 


programs,  the  FAA  established  criteria 
for  when  we  would  issue  an  AD  as  a 
revision,  thus  keeping  the  root  AD 
number  the  same,  and  when  we  would 
issue  a  superseding  AD,  thereby 
changing  the  AD  number.  Generally,  the 
FAA  issues  a  superseding  AD  when 
making  a  change  to  an  instruction  or 
referenced  docimient  that  affects  the 
substance  of  the  required  actions.  Even 
though  the  applicability  of  each  of  the 
ADs  in  this  series  remained  the  same,    . 
supersedures  were  warranted  as  we 
made  substantive  changes  to  the 
regulatory  requirements  in  each 
subsequent  AD,  for  example,  adding 
mandatory  terminating  action. 
Therefore,  this  AD  remains  as  a 
supersedure,  as  proposed.  In  an  effort  to 
keep  the  economic  burden  on  operators 
as  low  as  possible,  however,  the  FAA 
has  decided  to  include  in  this  final  rule 
the  mandatory  terminating  action  for 
engines  installed  in  McDonnell  Douglas 
MD-11  airplanes.  Engines  incorporating 
the  RCC  rear  HPC  were  only  recently 
approved  for  installation  on  McDonnell 
Douglas  MD-11  airplanes.  Since  the 
original  proposal  to  add  mandatory 
terminating  action  contemplated  that 
the  RCC  rear  HPC  would  eventually  be 
required  for  engines  installed  in  the 
McDonnell  Douglas  MD-1 1  fleet,  and 
since  operators  expected  that  the  FAA 
would  take  that  action,  the  FAA  is 
adding  that  mandatory  action  to  this 
final  rule,  in  part,  to  avoid  having  to 
propose  yet  another  superseding  AD. 

Paragraph  Added  To  Allow  Credit  For 
RCC  Incorporation 

Based  on  the  potential  for  operators  to 
have  already  incorporated  the  RCC  rear 
HPC  before  the  effective  date  of  this  AD, 
a  paragraph  has  been  added  to  the  AD 
to  allow  credit  for  incorporating  the 
RCC  rear  HPC  before  the  effective  date 
of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  npt  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
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Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu-es  (44 
PR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-13177  (68  FR 
33844.  June  7,  2003)  and  by  adding  a  new 
airworthiness  directive.  Amendment  39- 
13318,  to  read  as  follows: 

2003-19-15  Pratt  &  Whitney:  Docket  No. 
2000^ME-47-AD.  Supersedes  AD  2003- 
11-18,  Amendment  39-13177. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to:  Pratt  &  Whitney  (PW) 
models  PW4050,  PW4052,  PW4056,  PW4060, 
PW4060A,  PW4060C,  PW4062,  PW4152, 
PW4156,  PW4156A,  PW4158,  PW4160, 


PW4460,  PW4462.  and  PW4650  turbofan 
engines.  These  engines  are  installed  on,  but 
not  limited  to,  certain  models  of  Airbus 
Industrie  A300,  Airbus  Industrie  A3 10, 
Boeing  747,  Boeing  767.  and  McDonnell 
Douglas  MD-1 1  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe5ier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (u)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  engine  takeoff  power  losses  due 
to  high-pressure-compressor  (HFC)  surges,  do 
the  following: 

(a)  When  complying  with  this  AD, 
determine  the  configuration  of  each  engine 
on  each  airplane  iising  the  following  Table  1: 


Table  1  .—Engine  Configuration  Listing 


Configuration 


(1)  Phase  1  without  high  pressure  turbine  (HPT) 
1st  turbine  vane  cut  back  stator  (ITVCB). 


(2)  Phase  1  with  1TVCB  

(3)  Phase  3,  2nd  Run 

(4)  Phase  3,  1st  Run 

(5)  HPC  Cutback  Stator  Configuration  Engines 

(6)  Engines  that  have  passed  Testlng-21  


(7)  Phase  3,  1st  Run  Subpopulation  Engines. 
These  engines  are  identified  by  model  and  serial 
numbers  (SNs)  as  follows: 


PW4152:  SN  724942  through  SN  724944  in* 
elusive; 

PW4158:  SN  728518  through  SN  728533  in- 
clusive; 

PW4052,  PW4056,  PW4060,  PW4060A, 
PW4060C,  PW4062:  SN  727732  through  SN 
"  728000  inclusive  and  SN  729001  through 
SN  729010  inclusive; 

PW4460,  PW4462:  SN  733813  through  SN 
733840  inclusive. 


Configuration 


A 

B 
C 

D 

E 

F 

G 


Designator 


Engines  that  did  not  incorporate  the  Phase  3  configuration  at  the 
time  they  were  originally  manufactured,  or  have  not  been  con- 
verted to  Phase  3  configuration;  and  have  not  incorporated  HPT 
ITVCB  using  any  Revision  of  service  bulletin  (SB)  PW4ENG  72- 

514. 

Same-as  Configuration  A  except  that  HPT  1TVCB  has  been  incor- 
porated using  any  Revision  of  SB  PW4ENG  72-514. 

Engines  that  incorporated  the  Phase  3  configuration  at  the  time 
they  were  originally  manufactured,  or  have  been  converted  to  the 
Phase  3  configuration  during  service;  and  that  have  had  at  least 
one  HPC  overhaul  since  new. 

Same  as  Configuration  C  except  that  the  engine  has  not  had  an 
HPC  overhaul  since  new,  except  those  engines  that  are  defined 
as  Configuration  Designator  G. 

Engines  that  cun-ently  incorporate  any  Revision  of  SBs  PW4ENG 
72-706,  PW4ENG  72-704,  or  PW4ENG  72-71 1 . 

Engines  which  have  successfully  passed  Testing-21  perfomied  in 
accordance  with  paragraph  (i)  of  this  AD.  Once  an  engine  has 
passed  a  Testing-21 ,  it  will  remain  a  Configuration  F  engine  until 
the  HPC  is  overhauled,  or  is  replaced  with  a  new  or  overhauled 
HPC,  or  the  HPC  is  retrofitted  to  Configuration  I. 

Engines  that  incorporated  the  Phase  3  configuration  and  did  not  in- 
corporate Haynes  material  HPC  inner  case  rear  hook  at  the  time 
they  were  originally  manufactured,  tfiat  were  built  from  August  29, 
1997  up  to  the  incorporation  of  the  HPC  inner  rear  case  with 
Haynes  material  rear  hook  at  the  original  engine  manufacturer 
and  have  not  had  an  HPC  overi^aii  since  new. 


I/Tujei 
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Table  1.— Engine  Configuration  Listing— Continued 


Configuration 


Configi  iratlon 


Designator 


(8)  Engines  from  Configuration  G  ttiat  have  passed 
Testing-21 . 


(9)  Engines  installed  on  Boeing,  Airtus.  or  MD-11 
airplanes  with  a  build  standard  that  Incorporates 
a  rir>g  case  configuration  (RCC)  rear  IHPC. 


H 


Engines  that  have  successfully  passed  Testir)g-21  performed  in  ac- 
cordance with  paragraph  (i)  of  this  AD.  Once  an  engine  has 
passed  a  Testing-21,  it  will  remain  a  Configuration  H  engine  until 
the  HPC  is  overhauled,  or  is  replaced  with  a  new  or  overhauled 
HPC,  or  the  HPC  is  retrofitted  to  Configuration  I. 

Engines  that  have  incorporated  PW  SB  PW4ENG  72-755,  Revision 
2,  dated  May  23,  2003;  or  Revision  3,  dated  Septeml)er  16, 
2003;  or  PW  SB  PW4ENG  72-756,  dated  July  7,  2003;  or  Revi- 
sion 1.  dated  Septeml)er  15.  2003;  or  PW  SB  PW4ENG  72-759, 
dated  July  7,  2003;  or  Revision  1,  dated  September  16,  2003; 
PW  SB  PW4ENG  72-757,  Revision  1,  dated  September  15, 
2003;  or  have  been  manufactured  with  an  RCC  rear  IHPC. 


Configuration  E  Engines  Installed  on  Boeing 
747,  767,  and  McDonnell  Douglas  \fD-ll 
Airplanes 

(b)  For  Configuration  E  engines,  do  the 
following: 

(1)  Before,  further  flight,  limit  the  number 
of  engines  with  Configuration  E  as  described 
in  Table  1  of  this  AD,  to  one  on  each 
airplane. 

(2)  Remove  all  engines  with  Configuration 
E  from  service  before  accumulating  1,300 


cycles-siuce-n*Ar  (CSN)  or  cycles-since- 
conversion  (CSiC)  to  Configuration  E, 
whichever  is  l^er. 

Configuration  0  and  H  Engines  Installed  on 
Boeing  747,  767,  McDonnell  Douglas  MD-11, 
and  Airbus  AapO  and  A310  Airplanes 

(c)  For  Configuration  G  and  H  engines 
installed  on  Baping  747  and  767,  McDonnell 
Douglas  MD-1^,  and  Airbus  A300  and  A310 
airplanes,  excebt  as  provided  in  paragraph 
(b)  of  this  AD:  j 


(1)  Before  further  flight,  remove  from 
service  engines  that  exceed  the  CSN  or 
cycles-since-Testing-21  (CST)  limits  listed  in 
the  following  Table  2,  or  perform  on-wing 
Testing-21  on  Boeing  747  or  McDonnell 
Douglas  MD-11  airplanes  in  accordance  with 
paragraph  (i)(3)  or  (i)(4)  respectively,  of  this 
AD.  Thereafter,  ensure  that  no  Configuration 
G  or  H  engines  exceed  the  HPC  CSN  or  CST 
limits  listed  in  Table  2  erf  this  AD.  ■■ 


Table  2. — Coiifiguration  G  and  H  Limits 


Configuration  designator 


G 

H 


B747 
PW4056 


1,700  CSN 
600  CST  ... 


B767 
PW4052I 


B767 
PW4056 


3,000  CSN 1  2,100  CSN 

600  CST  ..., I  600  CST  ... 


B767 

PW4060 

PW4060A 

PW4060C 

PW4062 


(2)  Prior  to  return  to  service.  Configuration 
G  and  H  engines  must  meet  the  requirements 
of  paragraph  (i)  of  this  AD. 

Engines  Installed  on  Boeing  767  and 
Mdtonnell  Douglas  MD-11  Airplanes 

(d)  For  engines  installed  on  Boeing  767  and 
McDonnell  Douglas  MD-11  airplanes,  except 
as  provided  in  paragraph  (b)  and  (c)  of  this 
AD: 


1,350  CSN 
600  CST.  .. 


MD-11 
PW4460 
PW4462 


1,150  CSN 
600  CST  ... 


A300/310 
PW4152 

PW4156A 
PW4158 


2,800  CSN. 
600  CST. 


(1)  Before  fu  ther  flight,  limit  the  number 
of  engines  that  exceed  the  HPC  CSN,  HPC 
cycles-since-oi  erhaul  (CSQ),  or  HPC  CST 
limits  in  Table  3  of  this  AD,  to  no  more  than 
one  engine  pel  airplane.  Thereafter,  ensure 
that  no  more  tlan  one  engine  per  airplane 
exceeds  the  HfC  CSN,  CSO,  or  CST  limit  in 
Table  3  of  this  jAD. 

(2)  Prior  to  rfetum  to  service,  engines  must 
meet  the  requi  ements  of  paragraph  (i)  of  this 
AD. 


TABLE  3.— Engini  ;  Limits  for  Boeing  Airplanes 


Configuration  designator 


A 
B 

0 

D 

E 
F 


B747 
PW4056 


1,400  CSN  or  CSO 
2,100  CSN  or  CSO 

2,100  CSO  

2,600  CSN  

750  CSN  or  CSO  .. 
800  CST 


odo 

4CD 


4CQ 


4CD 


4, 
4, 
750 
800 


(2)  The  single  Configuration  A,  B,  C,  or  E 
engine  per  airplane  that  exceeds  the  HPC 
CSN  or  CSO  limits  listed  in  Table  3  of  this 


AD,  must  be 

CSO  for  Confi^urat: 

1,300  HPC 


;csa 


Engines  Installed  on  Boeing  747  Airplanes 

(e)  Except  as  provided  in  paragraph  (b)  and 
(c)  of  this  AD,  before  further  flight,  and 
thereafter,  manage  the  engine  config\irations 
installed  on  Boeing  747  airplanes  as  follows: 

(1)  Limit  the  number  of  Configuration  A,  B, 
C,  or  E  engines  that  exceed  the  HPC  CSN  or 
HPC  CSO  limits  listed  in  Table  3  of  this  AD, 
to  not  more  than  one  engine  per  airplane. 
Table  3  follows: 


B767 
PW4052 


CSN  or  CSO 
CSN  or  CSO 


CSO  

CSN  

CSN  or  CSO 
CST 


B767 
PW4056 


1,600  CSN  or  CSO 
2,800  CSN  or  CSO 

2,800  CSO  

3,000  CSN  

750  CSN  or  CSO  .. 
800  CST 


B767 

PW4060 
PW4060A 
PW4060C 

PW4062 

900  CSN  or  CSO  .. 
2,000  CSN  or  CSO 

2,000  CSO  

2,200  CSN  

750  CSN  or  CSO  .. 
800  CST 


MD-11 
PW4460 
PW4462 


800  CSN  or  CSO. 
1,200  CSN  or 

CSO. 
1,300  CSO. 
2,000  CSN. 
750  CSN  or  CSO. 
800  CST. 


Itnited  to  2,600  HPC  CSN  or 
ion  A,  B,  or  C  engines,  or 
or  CSC  to  Configuration  E, 


whichever  is  later,  for  Configuration  E 
engines. 
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(3)  Remove  from  service  or  perform  on- 
wing  Testmg-21  in  accordance  with 
paragraph  (i)(3)  of  this  AD  for  Configuration 
D  engines,  before  accumulating  2,600  CSN. 

(4)  Remove  from  service  or  perform  pn- 
wing  Testing-21  in  accordance  with 
paragraph  (i)(3)  of  this  AD  for  Configuration 
F  engines,  before  accumulating  800  CST. 


(5)  Prior  to  return  to  service.  Configuration 
A,  B,  C,  D,  and  F  engines  must  meet  the 
requirements  of  paragraph  (i)  of  this  AD. 

Engines  Installed  on  Airbus  A300  and  A310 
Airplanes 

(f)  For  Airbus  operators  that  began 
operation  of  their  A300  fleet  after  the 
effective  date  of  this  AD,  use  paragraphs  (f)(7) 
through  (f)(9)  of  this  AD  to  determine  which 


Airbus  A300  PW4158  engine  category  1  or  3 
limits  of  the  following  Table  4  of  this  AD 
apply  to  your  engine  fleet.  For  Airbus 
operators  that  have  been  in  operation  before 
the  effective  date  of  this  AD,  use  your 
PW4158  engine  category  classification 
previously  determined  for  your  fleet  and 
continue  to  apply  the  A300  PW4158  Category 
limits  in  Table  4  of  this  AD,  to  your  fleet. 


Table  4.— Engine  Limits  for  Airbus  Airplanes 


Configuration 
designator 


A 

B 

0 
D 

E 


A300  PW4158  Category  1,  and  A310 
PW4156andPW4156A 


900  CSN  or  CSO  ... 
2,200  CSN  or  CSO 


2,200  CSO 

4,400  CSN  

Not  Applicable 


F  I  800  CST 


A300  PW4158  Category  2,  and  A310 
PW4152 


A300PW4158 
Category  3 


1.850  CSN  or  CSO 500  CSN  or 

CSO. 
4,400  CSN  or  CSO 


4,400  CSO 

4,400  CSN  

Not  Applicat>le 
800  CST  


1,600  CSN  or 

CSO. 
1,600  CSO. 
4.400  CSN. 
Not  Applicabie. 
800  CST. 


(1)  Determine  the  number  of  Group  3 
Takeoff  surges  experienced  by  engines  in 
your  fleet  before  April  13.  2001.  Count  surge 
events  for  engines  that  had  an  HPC  overhaul 
and  incorporated  either  SB  PW4ENG  72-484 
or  SB  PW4ENG  72-.'i75  at  the  time  of 
overhaul.  Do  not  count  surge  events  Jbr 
engines  that  did  not  have  the  HPC 
overhauled  (i.e.  1st  riui  engine)  or  had  the 
HPC  overhauled  but  did  not  incorporate 
either  SB  PW4ENG  72-484  or  SB  PW4ENG 
72-575.  See  paragraph  (s)(5)  of  this  AD  for 

a  definition  of  a  Group  3  Takeoff  surge. 

(2)  Determine  the  number  of  cumulative 
HPC  CSO  accrued  by  engines  in  your  fleet 
before  April  13.  2001'.  Count  HPC  CSO  for 
engines  that  had  an  HPC  overhaul  and 
incorporated  either  SB  PW4ENG  72-484  or 
SB  PW4ENG  72-575  at  the  time  of  overhaul. 
Do  not  count  HPC  CSO  accrued  on  your 
engines  while  operating  outside  your  fleet. 

(3)  Calculate  the  surge  rate  by  dividing  the 
number  of  Group  3  Takeoff  surges 
determined  in  paragraph  (f)(1)  of  this  AD,  by 
the  number  of  cumulative  HPC  CSO 
determined  in  paragraph  (f)(2)  of  this  AD, 
and  then  multiply  by  1,000. 

(4)  If  the  surge  rate  calculated  in  paragraph 
(f)(3)  of  this  AD  is  less  than  0.005,  go  to 
paragraph  (f)(5)  of  this  AD.  If  the  surge  rate 
calculated  in  paragraph  (f)(3)  of  this  AD  is 
greater  than  or  equal  to  0.005,  go  to 
paragraph  (f)(6)  of  this  AD. 

(5)  If  the  cumulative  HPC  CSO  determined 
in  paragraph  (f)(2)  of  this  AD  is  greater  than 
or  equal  to  200,000  cycles,  use  A300  PW4158 
Category  2  limits  of  Table  4  of  this  AD.  If  less 
than  200,000  cycles,  go  to  paragraph  (0(7)  of 
this  AD. 

(6)  If  the  surge  rate  calculated  in  paragraph 
(f)(3)  of  this  AD  is  greater  than  0.035,  use 
A300  PW4158  Category  3  limits  of  Table  4  of 
this  AD.  If  less  than  or  equal  to  0.035,  go  to 
paragraph  (f)(7)  of  this  AD. 

(7)  Determine  the  percent  of  takeoffs  with 
greater  thqn  a  1.45  Takeoff  engine  pressjre 
ratio  (EPR)  data  for  engines  operating  in  your 
fleet.  Count  takeoffs  from  a  random  sample 
of  at  least  700  airplane  takeoffs  that  have 
occurred  over  at  least  a  3-month  time  period. 


for  a  period  beginning  no  earlier  than  23 
months  prior  to  the  effective  date  of  this  AD. 
See  paragraph  (s)(6)  of  this  AD  for  definition 
of  Takeoff  EPR  data. 

(8)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (f)(7)  of  this  AD,  use 
A300  PW4158  Category  3  limits  of  Table  4  of 
this  AD. 

(9)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (f)(7)  of  this  AD  is  greater  than 
31%.  use  A300  PW4158  Category  3  limits 
listed  in  Table  4  of  this  AD.  If  the  percentage 
of  takeoffs  with  greater  than  a  1.45  Takeoff 
EPR  data  determined  in  paragraph  (f)(7)  of 
this  AD  is  less  than  or  equal  to  31%,  use 
A300  PW  4158  Category  1  limits  listed  in 
Table  4  of  this  AD. 

(g)  For  engines  installed  on  Airbus  A300  or 
A3 10  afrplanes,  except  as  provided  in 
paragraph  (c)  of  this  AD,  before  further  flight, 
limit  the  number  of  engines  that  exceed  the 
CSN.  CSO,  or  CST  limits  listed  in  Table  4  of 
this  AD,  to  no  more  them  one  engine  per 
airplane.  Thereafter,  ensure  that  oo  more 
than  one  engine  per  airplane  exceeds  the 
HPC  CSN,  CSO.  or  CST  limits  listed  in  Table 
4  of  this  AD.  See  paragraph  (i)  of  this  AD  for 
return  to  service  requirements. 

(h)  For  Airbus  A300  PW4158  engine 
operators,  except  those  operators  whose 
engine  fleets  are  determined  to  be  Category 
3  classification  based  on  surge  rate  in 
accordance  with  paragraph  (f)(6)  of  this  AD. 
re-evaluate  your  fleet  category  within  6 
months  from  the  last  evaluation,  and 
thereafter,  at  intervals  not  to  exceed  6 
months,  using  the  following  criteria: 

(1)  For  operators  whose  engine  fleets  are 
initially  classified  as  Category  1  or  3  in 
accordance  with  paragraph  (fl  of  this  AD. 
determine  the  percent  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  for  engines 
operating  in  your  fleet.  Count  takeoffs  from 
a  sample  of  at  least  200  takeoffs  that  occurred 
over  the  most  recent  six  month  time  period 
since  the  last  categorization  was  determined, 
or  the  total  number  of  takeoffs  accumulated 
over  6  months  if  less  than  200  takeoffs.  See 


paragraph  (s)(6)  of  this  AD  for  definition  of 
takeoff  EPR  data. 

(i)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (h)(1)  of  this  AD.  use 
A300  PW4158  Category  3  limits  listed  in 
Table  4  of  this  AD. 

(ii)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (h)(1)  of  this  AD  is  greater  than 
31%,  use  A300  PW4158  Category  3  limits 
listed  in  Table  4  of  this  AD. 

(iii)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(1)  of  this  AD  is 
less  than  or  equal  to  31%.  use  A300  PW4158 
Category  1  limits  listed  in  Table  4  of  this  AD. 

(2)  For  operators  whose  engine  fleets  are 
initially  classified  as  Category  2  in 
accordance  with  paragraph  (fl  of  this  AD, 
determine  the  percent  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  for  engines 
operating  in  your  fleet.  Coimt  takeoffs  from 
d  sample  of  at  least  200  takeoffs  that  occurred 
over  the  most  recent  six  month  time  period 
since  the  last  categorization  was  determined, 
or  the  total  number  of  takeoffs  accumulated 
over  6  months  if  less  than  200  takeoffs.  See 
paragraph  (s)(6)  of  this  AD  for  definition  of 
takeoff  EPR  data. 

(i)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (h)(2)  of  this  AD.  use 
A300  PW4158  Category  3  limits  listedln 
Table  4  of  this  AD. 

(ii)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (h)(2)  of  this  AD  is  greater  than 
37%.  use  A300  PW4158  Category  3  limits 
Hsted  in  Table  4  of  this  AD. 

(iii)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(2)  of  this  AD  is 
greater  than  or  equal  to  21%  and  less  than 
or  equal  to  37%.  use  A300  PW4158  Category 
1  limits  listed  in  Table  4  of  this  AD. 

(iv)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(2)  of  this  AD  is 
less  than  21%,  use  A300  PW4158  Category  2 
limits  listed  in  Table  4  of  this  AD. 
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Return  to  Senrice  Reqairements 

(i)  Engines  removed  from  service  in 
accordance  with  paragraph  (c),  (d).  (e).  or  (g} 
of  this  AD  may  be  returned  to  service  under 
the  foUowiBg  conditions: 

(1)  After  passing  a  cool-engine  fuel  spike 
stability  test  (Testing-21)  that  has  been  done 
in  accordance  with  PW4000  Engine  Manual 
(EM)  50A605,  71-OO-GO,  Test?ng-21,  dated 
June  15.  2003;  or  PW4000  EM  50A443.  71- 
00-00,  Testing-21,  dated  March  15,  2002:  or 
PW4000  EM  50A822.  71-00-00,  Testing-21, 
dated  March  IS,  2002;  except  for  engines 
configured  with  Configuration  E;  or  engines 
that  have  experienced  a  Group  3  takeoff 
surge;  or 

(2)  Engines  tested  before  the  effective  date 
of  this  AD,  in  accordance  with  PW4000  EM 
50A605,  71-00-00,  Testing-21,  dated  March 
15,  2002;  or  PW4000  EM  50A443,  71-00-00. 
Testing-21,  dated  November  14,  2001;  or 
PW4000  EM  50A443,  Temporary  Revision 
No.  71-0026,  dated  November  14,  SOOl;  or 
PW4000  EM  50A605,  Temporary  Revision 
No.  71-0035,  dated  November  14,  2001;  or 
PW4000  EM  50A822.  71-00-00,  Testing-21, 
dated  November  14.  2001;  or  PW4000  EM 
50A822,  Temporary  Revision  No.  71-0018, 
dated  November  14,  2001   or  PW  Internal 
Engineering  Notice  (lEN)  96KC973D,  dated 
October  12,  2001,  meet  the  requirements  of 
Testing-21;  or 

(3)  For  PW4056  engines  installed  on 
Boeing  747  airplanes,  after  successfully 
completing  on-wing  Testing-21  in 
accordance  with  Major  lEN  02KCW13E, 
dated  November  21,  2002;  or  if  done  prior  to 
the  approval  of  Major  lEN  02KC:W13E,  dated 
November  21.  2002;  in  accordance  with 
Minor  lENs  02KCW13.  dated  October  14. 
20O2;  02KCW13A,  dated  October  14.  2002; 
02KCV\'13C,  dated  July  25.  2002;  or 
02KCW13D,  July  29.  2002;  except  for  engines 
configured  with  Configuration  E,  or  engines 
that  have  experienced  a  Group  3  takeoff 
surge;  or 

(4)  For  PW4460  and  PW4462  engines 
instaHed  on  McDonnell  Douglas  MD-11 
airplanes,  after  successfully  completing  on- 
wing  Testing-21,  in  accordance  with  Major 
lEN  02KCW13H,  dated  December  9,  2002;  or 
if  done  prior  to  the  approval  of  Major  lEN 
02KCW13H,  dated  December  9,  2002.  in 
accordance  with  Minor  lEN  02KCW13F, 
dated  October  14,  2002;  except  for  engines 
configured  with  Configuration  E,  or  engines 
that  have  experienced  a  Group  3  takeoff 
surge;  or 

(5)  An  engine  that  is  either  below  or 
exceeds  the  limits  of  Table  3  or  Table  4  of 
this  AD  may  be  removed  and  installed  on 
another  airplane  without  Testing-21,  as  long 
as  the  requirements  of  paragraph  (c).  (d),  (e), 
or  (g)  of  this  AD  are  met  at  die  time  of  engine 
installation. 

(6)  An  engine  that  has  incorporated  the 
RCC  rear  HPC  in  accordance  with: 

(i)  PW  SB  PW4ENG  72-755,  Revision  3, 
dated  September  16,  2003.  for  engines 
installed  in  Boeing  airplanes,  or 

(ii)  PW  SB  PW4ENG  72-756.  Revision  1. 
dated  September  15,  2003,  or  PW  SB 
PW4ENG  72-759,  Revision  1,  dated 
September  16,  2003,  for  engines  installed  in 
Airbus  airplanes-,  or 

(iii)  PW  SB  PW4ENG  72-757,  Revision  1, 
dated  September  15,  2003,  for  engines 


installed  in  Mc  Donnell  Douglas  MD-11 
airplanes;  or 

(iv)  RCC  rear 
before  the  effec  ti 
credit,  in  accoqdance 
this  AD. 

(v)  Completing 
paragraphs  (i)(l 
AD  changes  th  i 
Configuration 


Pha  se  1,  FB2T  or  F1B2B  Fan  Blade 


A,  B,  C,  D,  E,  F,  G, 
with  Phase  0  or  Phase  1,  FB2T 
configiu'ations  complying 
requi^ments  of  AD  2001-09-05,  (66 
5,  2001);  AD  2001-09-10.  (66 
2,  2001);  or  AD  2001-01-10, 
^nuary  22,  2001);  do  the 


Phase  0  or 
Configurations 

(j)  For  Confi|  uration' 
and  H  engines 
or  FB2B  fan  bUde 
with  the 
FR  22908,  Ma> 
FR  21853,  Ma> 
(66  FR  6449,  J; 
following: 

(1)  Operator! 
listed  in  para; 
weight  restriction 
perform  Testin  5 
paragraph  (i 
quantity  of  fan 
fan  blades,  overhauled 
blades  having 
after  the  effect|v 
the  shop  visit 
separation  of 
between  "A" 


ig  aph  I 


complying  with  the  ADs 
(j)  of  this  AD  using  the 
compliance  method,  must 
;-21  in  accordance  with 
this  AD  whenever  any 
blades  are  replaced  with  new 
fan  blades,  or  with  fan 
he  leading  edges  recontoured 
e  date  of  this  AD,  if  during 
e  HPC  is  not  overhauled  and 
major  engine  flange,  located 
flange  and  "T"  flange,  does  not 


diite 
wih 


occur. 

-    (2)  If  an  operator 
restriction  con 
blade  leading 
the  effective 
accordance 
required  each 
recontouring 
accumulate  m#re 
or  since  fan 
time  the  fan 
recontoured. 


11 


Minimum  Bui  d  Standard 


■  engii  es 


f<r 
lanss 


;o 


Imod 


(k)  For 
airplanes  that 
July  7,  2003; 
Airbus  airpl; 
shop  after  the 
for  engines  to 
Douglas  MD-:ijl 
into  the  shop 
of  this  AD: 

(l)Any 
(SCO  HPC 
level  that  full) 
assembly  at  H 
may  not  be 
RCC  rear  HPC 
with  paragraphs 
this  AD 

(2)  Any 
that  is  not 
paragraph 
following 

(i)  Do  not 
and  HPT 
is  1,500  cyclei 
of  the  HPT 

(ii)  Any 
of  the  see 
be  installed 
the  build  s 


;hpc 

01 


HPCs  that  were  incorporated 
ive  date  this  AD  are  allowed 
with  paragraph  (t)  of 

the  SBs  referenced  in 
)(i)  through  (i)(6)(iii)  of  this 
engine  configuration  to 


changes  from  the  weight 
pliance  method  to  the  fan 
(  dge  recontouring  method  after 
of  this  AD,  Testing-21  in 
paragraph  (i)  of  this  AD  is 
ime  fan  blade  leading  edge 
done,  if  the  fan  blades 

than  450  cycles  since  new 
e  overhaul,  or  since  the  last 
leading  edges  were 


I  bli  id 
bhde 


to  be  installed  on  Boeing 
ire  inducted  into  the  shop  after 
engines  to  be  installed  on 
that  are  inducted  into  the 
jffective  date  of  this  AD;  and 
)e  installed  on  McDonnell 
airplanes  that  are  inducted 
days  after  the  effective  date 


Segi  [lented  Case  Configuration 
ule  that  is  disassembled  to  a 
separates  the  HPC  rear  case 
flange  from  the  HPC  module 
ret  jrned  to  service  unless  the 
is  incorporated  in  accordance 
(i)(6Ki)  through  (i)(6)(iii)  of 


with  a  see  HPC  module 
dis4ssembled  in  accordance  with 
of  this  AD,  must  meet  the 
build  standard: 
in  stall  an  engine  with  SCC  HPC 
modliles  where  the  CSO  of  the  HPC 
or  more  than  the  CSN  or  CSO 


eng  ne 


>(k)(l) 


min  mum  1 


engfne  that  undergoes  separation 
and  HPT  modules  must  not 
an  airplane  unless  it  meets 

tanHard  defined  by  PW  SB 


PW4ENG  72-514.  Engines  that  incorporate 
the  Phase  3  configuration  meet  the  build 
standard  defined  by  PW  SB  PW4ENG  72- 
514. 

Stability  Testing  Requirements 

(1)  For  engines  to  be  installed  on  Boeing, 
Airbus,  or  McDonnell  Douglas  airplanes, 
after  the  effective  date  of  this  AD,  Testirig-21 
must  be  performed  in  accordance  with 
paragraph  (ij  of  this  AD,  before  an  engine  can 
be  returned  to  service  after  having  undergone 
maintenance  in  the  shop,  except  under  any 
of  the  following  conditions: 

(1)  Engine  HPC  has  incorporated  the  RCC 
rear  HPC  in  accordance  with  paragraphs 
(i)(6)(i)  through  (i)(6Kiii)  of  this  AD. 

(2)  Engine  maintenance  intended  to 
maintain  the  airworthiness  of  the  engine 
between  planned  shop  visits,  that  requires 
separation  of  a  major  engine  flange  located 
between  "A"  flange  and  "T"  flange,  that 
results  in  the  engine  being  reassembled  with 
all  gas  path-related  components  remaining  in 
the  as-removed  condition;  or 

(3)  Engines  that  successfully  passed 
Testing-21  with  zero  CST,  and  are  split  at 
Flange  E  for  transportation  reasons  as 
specified  in  the  applicable  Storage/Transport 
section  of  the  applicable  EM. 

Thrust  Rating  Changes,  Installation  Changes, 
and  Engine  Transfers  for  Non-Configuration 
I  Engines 

(m)  When  a  thrust  rating  change  has  been 
made  by  using  the  Electronic  Engine  Control 
(EEC)  programming  plug,  or  an  installation 
change  has  been  made  during  an  HPC 
overhaul  period,  use  the  lowest  cyclic  limit 
of  Table  3  or  Table  4  of  this  AD,  associated 
with  any  engine  thrust  rating  change  or  with 
any  installation  change  made  during  this 
period.  See  paragraph  (s)(2)  for  definition  of 
HPC  overhaul  period. 

(n)  When  a  PW4158  engine  is  transferred 
to  another  PW4158  engine  operator  whose 
engine  fleet  has  a  different  category,  use  the 
lowest  cyclic  limit  in  Table  4  of  this  AD  that 
was  used  or  will  be  used  during  the  affected 
HPC  overhaul  period. 

(0)  When  a  PW4158  engine  operator  whose 
engine  fleet  changes  category  in  accordance 
with  paragraph  (h)  of  this  AD,  use  the  low^est 
cyclic  limits  in  Table  4  of  this  AD  that  were 
used  or  will  be  used  during  the  affected  HPC 
overhaul  period. 

(p)  Engines  with  an  HPC  having  zero  CSN 
or  CSO  at  the  time  of  thrust  rating  change, 
or  installation  change,  or  engine  transfer 
between  PW4158  engine  operators,  or 
subsequent  change  in  operator  engine  fleet 
category  in  accordance  with  paragraph  (h)  of 
this  AD  in  the  direction  of  lower  to  higher 
Table  4  limits  of  this  AD,  are  exempt  from 
the  lowest  cyclic  limit  requirement  in 
paragraphs  (m),  (n),  and  (o)  of  this  AD. 

Engines  That  Surge 

(q)  For  engines  that  experience  a  surge,  and 
after  troubleshooting  procedures  are 
completed  for  airplane-level  surge  during 
forward  or  reverse  thrust,  do  the  following: 

(1)  For  engines  that  experience  a  Group  3 
takeoff  surge,  do  the  following: 

(i)  Remove  the  engine  from  service  before 
further  flight  and 
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(ii)  Incorporate  the  RCC  rear  HPC  in 
accordance  with  paragraphs  (i)(6)(i)  through 
(i)(6)(ili)ofthisAD. 

(2)  For  any  engine  that  experiences  a 
forward  or  reverse  thrust  surge  at  EPR's 
greater  than  1.25  that  is  not  a  Group  3  takeoff 
surge,  do  the  following: 

(i)  For  Configuration  A.  B,  C,  D,  F,  G,  and 
H  engines,  remove  engine  fix)m  service 
within  25  as  or  before  further  flight  if 
airplane-level  troubleshooting  procedures 
require  immediate  engine  removal,  and 
perform  Testing-21  in  accordance  with 
paragraph  {i)  of  this  AD,  as  applicable. 

(ii)  For  Configuration  E  engines,  remove 
engine  from  service  within  25  CIS  or  before 
further  flight  if  airplane-level  troubleshooting 
procediu-es  require  immediate  engine 
removal. 

(3)  Paragraphs  (q)(l)  and  (q)(2)  of  this  AD 
are  not  applicable  to  engines  that  incorporate 
the  RCC  rear  HPC  in  accordance  with 
paragraphs  (i)(6)(i)  through  (i){6)(iii)  of  this 
AD. 

Terminating  Action  for  Boeing,  Airbus,  and 
McDonnell  Douglas  MD-11  Aiq)lane8 

(r)  For  Boeing,  Airbus,  and  McDonnell 
Douglas  operators  with  PW4000  engines 
installed  on  Boeing  747,  767,  Airbus  A300, 
A3 10,  or  McDonnell  Douglas  MD-11 
airplanes,  modify  the  engine  HPC  assembly 
by  incorporating  the  RCC  rear  HPC  in 
accordance  with  (i)(6)(i)  through  (i)(6)(iii)  of 
this  AD,  as  follows: 

(1)  For  engines  installed  on  Boeing  767 
airplanes,  mamage  the  engine  configuration 
installed  on  the  airplanes  in  your  fleet  as 
follows: 

(i)  By  May  31,  2006  and  thereafter,  ensure 
that  at  least  one  Configuration  I  engine  is 
installed  on  the  airplane. 

(ii)  After  May  31,  2006,  the  non- 
Configuration  I  engine  (SCGHPC  module) 
installed  on  the  airplane  must  have 
incorporated  the  Haynes  material  in  the  HPC 
inner  case  rear  hook  during  the  original 
engine  build  or  during  an  HPC  overhaul  in 
accordance  with  PW4ENG  72-714,  dated 
June  27,  2000;  or  Revision  1,  dated  November 
8.  2001;  or  Revision  2,  dated  February  28, 
2003;  or  SB  PW4ENG  72-749,  dated  June  17, 
2002;  or  Revision  1,  dated  January  8,  2003; 
or  Chromalloy  Florida  Repair  procedure 
OOCFL-039-0,  dated  December  27,  2000. 

(2)  For  engines  installed  on  Boeing  747 
airplanes,  manage  the  engine  configuration 
installed  on  the  airplanes  in  your  fleet  as 
follows: 

(i)  By  January  31,  2007  and  thereafter, 
ensure  that  no  more  than  one  non- 
Configuration  I  engine  is  installed  on  the 
airplane. 

(ii)  After  January  31,  2007,  the  non- 
Configuration  I  engine  (SCC  HPC  module) 
installed  on  the  airplane  must  have 
incorporated  the  Haynes-material  in  the  HPC 
inner  case  rear  hook  during  the  original  build 
or  during  an  HPC  overhaul  in  accordance 
writh  SB  PW4ENG  72-714,  dated  June  27, 
2000;  or  Revision  1,  dated  November  8,  2001; 
or  Revision  2,  dated  February  28,  2003;  or  SB 
PW4ENG  72-749,  dated  June  17,  2002;  or 
Revision  1,  dated  January  8,  2003;  or 
Chromalloy  Florida  Repair  procedure 
OOCFL-039-0.  dated  December  27.  2000. 


(3)  For  engines  installed  on  Airbus  A300, 
A310,  or  McDonnell  Douglas  MD-11 
airplanes,  manage  the  engine  configuration 
installed  on  the  airplanes  in  your  fleet  as 
follows; 

(i)  By  August  31,  2006  and  thereafter, 
ensure  that  at  least  one  Configuration  I 
engine  is  installed  on  the  Airbus  A300  or 
A310  airplane,  and  ensure  that  no  more  than 
one  non-Configuration  I  engine  is  installed 
on  the  McDonnell  Douglas  MD-11  airplane. 

(ii)  After  August  31 ,  2006.  the  non- 
Configuration  I  engine  installed  on  the 
airplane  must  have  incorporated  the  Haynes- 
material  in  the  HPC  inner  case  rear  hook 
during  the  original  build  or  during  an  HPC 
overhaul  in  accordance  with  SB  PW4ENG 
72-714,  dated  June  27,  2000;  or  Revision  1, 
dated  November  8,  2001;  or  Revision  2,  dated 
February  28,  2003;  or  SB  PW4ENG  72-749. 
dated  June  17,  2002;  or  Revision  1,  dated 
January  8,  2003;  or  Chromalloy  Florida 
Repair  procedure  OOCFL-039-0,  dated 
December  27,  2000. 

(4)  Prior  to  June  30,  2009,  or  whenever  the 
HPC  module  is  disassembled  to  a  level  that 
fully  separates  the  HPC  rear  case  assembly  at 
H  flange  from  the  HPC  module,  whichever 
occurs  first,  incorporate  the  RCC  rear  HPC  in 
accordance  with  paragraphs  (i)(6)(i)  through 
(i)(6)(iii)  of  this  AD.  Engines  incorporating 
the  RCC  rear  HPC  are  Configuration  I 
engines.  See  paragraph  (s)(7)  of  this  AD  for 
definition  of  HPC  rear  case  assembly. 

(5)  Incorporation  of  the  RCC  rear  HPC 
constitutes  terminating  action  to  the  Testing- 
21  requirements  as  specified  in  paragraph  (1) 
of  this  AD,  and  engine  stagger  and  or  hard 
time  limit  requirements  as  specified  in 
paragraphs  (c),  (d).  (e)  and  (g)  of  this  AD  for 
engines  installed  on  Boeing.  Airbus,  and 
McDonnell  Douglas  airplanes. 

Definitions 

(s)  For  the  purposes  of  this  AD,  the 
following  definitions  apply: 

(1)  An  HPC  overhaul  is  defined  as 
restoration  of  the  HPC  stages  5  through  15 
blade  tip  clearances  to  the  limits  specified  in 
the  applicable  fits  and  clearances  section  of 
the  engine  manual. 

(2)  An  HPC  overhaul  period  is  defined  as 
the  time  period  between  HPC  overhauls. 

(3)  An  HPT  overhaul  is  defined  as 
restoration  of  the  HPT  stage  1  and  2  blade  tip 
clearances  to  the  limits  specified  in  the 
applicable  fits  and  clearances  section  of  the 
engine  manual. 

(4)  A  Phase  3  engine  is  identified  by  a 
(-3)  suffix  after  the  engine  model  number  on 
the  data  plate  if  incorporated  at  original 
manufacture,  or  a  "CN"  suffix  after  the 
engine  serial  number  if  the  engine  was 
converted  using  PW  SBs  PW4ENG  72-490. 
PW4ENG  72-504.  or  PW4ENG  72-572  after 
original  manufacture. 

(5)  A  Group  3  takeoff  surge  is  defined  as 
the  occurrence  of  any  of  the  following  engine 
symptoms  that  usually  occur  in  combination 
during  an  attempted  airplane  takeoff 
operation  (either  at  reduced,  derated  or  full 
rated  takeoff  power  setting)  after  takeoff 
power  set,  which  can  be  attributed  to  no 
specific  and  correctable  fault  condition  after 
completing  airplane-level  surge  during 
forward  thrust  troubleshooting  procedures: 


(i)  Engine  noises,  including^ rumblings  and 
loud  "bang(s)." 

(ii)  Unstable  engine  parameters  (EPR,  Nl, 
N2.  and  fuel  flow)  at  a  fixed  thrust  setting. 

(iii)  Exhaust  gas  temperature  (EGT) 
increase. 

(iv)  Flames  fixjm  the  inlet,  the  exhaust,  or 
both.  .» 

(6)  Takeoff  EPR  data  is  defined  as 
Maximum  Takeoff  EPR  if  takeoff  with 
Takeoff-Go- Around  (TOGA)  is  selected,  or 
Flex  Takeoff  EPR  if  takeoff  with  Flex  Takeoff 
(FLXTQ)  is  selected.  Maximum  Takeoff  EPR 
or  Flex  Takeoff  EPR  may  be  recorded  using 
any  of  the  following  methods: 

(i)  Manually  recorded  by  the  flight  srew 
read  fi-om  the  Takeoff  EPR  power 
management  table  during  flight  preparation 
(see  Aircraft  Flight  Manual  (AFM)  chapter 
5.02.00  and  6.02.01,  or  Flight  Crew  Operation 
Manual  (FCOM)  chapter  2.09.20)  and  then 
adjusted  by  adding  0.010  to  the  EPR  value 
recorded;  or 

(ii)  Automatically  recorded  during  Takeoff 
at  0. 1 8  Mach  Number  (Mn)  (between  0.15 
and  0.20  Mn  is  acceptable)  using  an  aircraft 
automatic  data  recording  system  and  then 
adjusted  by  subtracting  O.OiO  from  the  EPR 
value  recorded;  or 

(iii)  Automatically  recorded  during  takeoff 
at  maximum  EGT,  which  typically  occurs  at 
0.25-0.30  Mn,  using  an  aircraft  automatic 
data  recording  system. 

(7)  HPC  rear  case  assenibly  is  defined  as 
the  HPC  rear  case  with  heat  shields  and  other 
minor  detail  parts  installed  within  the  HPC 
rear  case,  but  not  including  the  HPC  rear 
segmented  stators. 

Credit  for  Incorporating  the  RCC  Rear  HPC 
Before  the  Efifective  Date  of  This  AD 

(t)  Engines  that  have  incorporated  the  RCC 
rear  HPC  before  the  effective  date  of  this  AD, 
in  accordance  with  the  following,  comply 
with  the  RCC  rear  HPC  incorporation 
requirements  of  this  AD: 

(1)  PW  SB  PW4ENG  72-755,  Revision  3, 
dated  September  16,  2003.  or  with  PW  SB 
PW4ENG  72-755.  Revision  2.  dated  May  23, 
2003  for  engines  installed  in  Boeing 
airplanes;  or 

(2)  PW  SB  PW4ENG  72-756.  Revision  1. 
dated  September  15,  2003.  or  PW  SB 
PW4ENG  72-756.  dated  July  7.  2003,  or  PW 
SB  PW4ENG  72-759,  Revision  1,  dated 
September  IS,  2003,  or  PW  SB  PW4ENG  72- 
759,  dated  July  7,  2003.  for  engines  installed 
in  Airbus  airplanes,  or 

(3)  PW  SB  PW4ENG  72-757,  Revision  1, 
dated  September  15,  2003.  for  engines 
installed  in  McDonnell  Douglas  airplanes. 

Alternative  Methods  of  Compliance 

(u)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  ECO. 
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Special  Flight  Permits 

(v)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Testiiig-21  Reports 

(w)  Within  60  days  of  test  date,  report  the 
results  of  the  cool-engine  fuel  spike  stability 
assessment  tests  (Testing-21)  and  on-wing 
Testing-21  to  the  ANE-142  Branch  Manager, 


Engine  Certifica  I. 
Executive  Park, 
or  by  electronic 
reportin^faa., 
have  been  approved 
Management 
control  number 
include  the  foil 

(1)  Engine 

(2)  Engine  co 
Table  1  of  this 

(3)Dateofthi 
stability  test  or 
applicable. 


i.gj 


;  ser  la 


ion  Office,  12  New  England 
Burlington,  MA  01803-5299, 
mail  to  9-ane-surge-ad- 
V.  Reporting  requirements 

'  by  the  Office  of 
Budget  and  assigned  OMB 
2120-0056.  Be  sure  to 
( iwing  information: 
1  number, 
figuration  designation  per 


AD. 
cool-engine  fiiel  spike 
m-wing  Testing-21,  as 


(4)  HPC  Serial  Number,  and  HPC  time  and 
cycles-since-new  and  since-compressor- 
overhaul  at  the  time  of  the  test. 

(5)  Results  of  the  test  (Pass  or  Fail). 

Documents  That  Have  Been  Incorporated  By 
Reference 

(x)  The  actions  must  be  done  in  accordance 
with  the  following  Pratt  and  Whitney  (PW) 
service  bulletins  (SBs),  Internal  Engineering 
Notice  (lEN),  Temporary  Revisions,  (TR's), 
engine  manual  (EM)  sections,  and 
Chromalloy  Florida  Repair  Procedure: 


Document  No. 


'ages 


Revision 


Date 


PW  SB  PW4ENG  72-714 

Total  pages:  12. 
PW  SB  PW4ENG  72-714 


Total  pages:  12. 
PW  SB  PW4ENG  72-714 

Total  pages:  14. 
PW  SB  PW4ENG  72-749 

Total  pages:  14. 
PW  SB  PW4ENG  72-749 


Total  pages:  14. 
PW  SB  PW4ENG  72-755 


Total  pages:  287. 
PW  SB  PW4ENG  72-755 


.    Total  pages:  294. 
PW  SB  PW4ENG  72-756 

Total  pages:  283. 
PW  SB  PW4ENG  72-756 


All 


1-2  .. 

3  

4  

5-12 

All  .... 


All 


1  

2-4  .... 
5-7  .... 

8  

9-10  .. 

n  

12-14 


1   

2-37  ... 
38-39  . 
40-54  . 

55  

56-152 

153  

154-166 

167-171 

172-179 

180-183 

184-195 

196  ... 

197-233 

234  ... 

235-287 

1   

2  

3-294 


All 


1   

2-4  

5-6 

7-13  ... 

14  

15-48  . 

49  

50-51  . 
52-64  . 
65-109 
110  


Original 


1 


Original 

1  

Original 


Original 


1 


Original 

1  

Original  ■ 

1 

Original 
1  


Original 

1  .......... 

Original 

1  

Original 

1  

Original 

1  

Original 

1 

Original 
1  


June  27,  2000. 

November  8,  2001. 
June  27,  2000. 
November  8,  2001 . 
June  27,  2000. 

February  28,  2003. 

June  17,  2002. 

January  8,  2003. 
June  17,  2002. 
January  8,  2003. 
June  17,  2002. 
January  8,  2003. 
June  17,  2002. 
January  8,  2003. 

May  23,  2003. 
April  8,  2003. 
May  23,  2003. 
April  8,  2003. 
May  ^3,  2003. 
April  8,  2003. 
May  23,  2003. 
April  8,  2003. 
May  23,  2003. 
April  8,  2003. 
May  23,  2003. 
-April  8,  2003. 
May  23,  2003. 
April  8,  2003. 
May  23,  2003. 
April  8,  2003. 

September  16,  2003. 
April  8,  2003. 
September  16,  2003. 


July  7,  2003. 


2003. 


Septemt)er  15, 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
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Document  No. 


Total  pages:  283. 
PW  SB  PW4ENG  72-757 


Total  pages:  237. 
PW  SB  PW4ENG  72-759 

Total  pages:  228. 
PW  SB  PW4ENG  72-759 


Total  pages:  227. 
PWIEN02KCW13E  . 

Total  pages:  20. 
PW  lEN  02KCW13H  . 

Total  pages:  21. 
PW  lEN  96KC973D  .. 

Total  pages:  19. 
PW  TR  71-0018  ..._.. 


Pages 


111-123 

124  

125-165 

166  

167-172 

173  

174-189 
190-192 

193  

194-196 
197-204 
205-206 
207-224 

225  

226-241 
242-243 

244  

245  

246-247 

248  

249-255 
256-258 
259-281 
282-283 


1  

2-3  .. 

4  

5-34 
35  .... 


36-39. 
40-57  .... 
58-105  .. 

106  

107-147 

148  

149-154 
155-156 
157-167 

168  

169-195 

196  

197-218 
219-220 
221-237 


All 


1  

2-4  

5-12  

13-99  .... 

100  

101-134 

135  

136-143 
144-146 
147-174 

175  

176-203 

204  

205-224 
225-226 
227  


AH 
Al 

An 


Revision 


Original 

1  

Original 

1  ...„ 

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 
1  


1  

Original 

1  

Original 
1  


All  Original 


Original. 

1 

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

Original 


1  

Original 

1 

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

1  

Original 

Original 

Original . 

Original  . 


Date 


July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
Septemt>er  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7,  2003. 
September  15,  2003. 
July  7.  2003. 
September  15,  2003. 
July  7,  2003. 
Septemt>er  15,  2003. 
July  7,  2003. 
September  15,  2003. 

September  15,  2003. 
August  15,  2003. 
September  15,  2003. 
August  15,  2003. 
September  15,  2003. 

August  15,  2003. 
September  15,  2003. 
August  15,  2003. 
September  15,  2003. 
August  15,  2003. 
September  15,  2003. 
August  15,  2003. 
September  15,2003. 
August  15,  2003. 
September  15,  2003. 
August  15,  2003. 
September  15,  2003. 
August  15,  2003. 
September  15.  2003. 
August  15,  2003. 

July  7,  2003. 

September  16,  2003. 
July  7,  2003. 
September  16.  2003. 
July  7.  2003. 
September  16,  2003. 
July  7,  2003. 
September  16,  2003. 
July  7,  2003. 
September  16,  2003. 
July  7.  2003. 
September  16.  2003. 
July  7.  2003. 
September  16.  2003. 
July  7,  2003. 
September  16,  2003. 
July  7,  2003.    • 

November  21,  2002. 

December  9.  2002. 

October  12.  2001. 

November  14,  2001. 
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Document  No. 

Total  pages:  24. 
PW  TR  71-0026  

Total  pages:  24. 
PW  TR  71-0035 

Total  pages:  24. 
PW4000  EM  50A443,  71-00-00,  TESTING-21  

Total  pages:  20. 
PW4000  EM  50A605,  71-00-00,  TEST1NG-21   

Total  pages:  20. 
PW4000  EM  50A605,  71-00-00.. 
TESTING-21 

TotsI  DS06sr  25< 

PW4000  EM  S0A822,  71-00-00,  TESTlNG-21   

Total  pages:  20. 
Chromalloy  Florida  Repair  Procedure,  00  CFL-039- 
0: 

Summary  

lnsp/chk-01  

Repair-01 

Total  pages:  7. 


Revision 


Date 


All 
All 
All 
All 


1-7  .. 
&-25 

All  .... 


1-^  

801  

901-903 


Original 
Original 
Original 
Original 

Original 
N/A  

Original 

Original 
Original 
Original 


November  14,  2001. 
November  14,  2001. 
March  15,  2002. 
March  15,  2002. 


March  15,  2002. 
June  15,  2003. 

March  15,  2002. 


December  27,  2000. 
December  27,  2000. 
December  27,  2000. 


The  incorporation  by  reference  of  PW  SB 
PW4ENG  72-714,  Revision  1,  dated 
November  8,  2001,  PW  lEN  96KC973D,  dated 
October  12,  2001;  PW  TR  71-0018,  PW  TR 
71-0026,  and  PW  TR  71-0035,  all  dated 
November  14,  2001;  was  approved  by  the 
Director  of  the  Federal  Register  as  of  January 
17,  2002  (67  FR  1,  January  2,  2002).  The 
incorporation  by  reference  of  PW  SB 
PW4ENG  72-749,  dated  June  17,  2002; 
PW4000  EM  50A443,  Section  71-00-00, 
TestiDg-21,  dated  March  15,  2002;  PW4000 
EM  50A822,  Section  71-00-00,  Testing-21. 
dated  March  15,  2002;  PW4000  EM  50A605. 
Section  71-00-00,  Testing-21,  dated  March 
15,  2002;  and  Chromalloy  Florida  Repair 
Procedure,  00  a:L-039-0,  dated  December 

27,  2000;  was  approved  by  the  Director  of  the 
Federal  Register  as  of  November  12,  2002  (67 
FR  65484.  October  25,  2002).  The. 
incorporation  by  reference  of  PW  SB 
PW4ENG  72-714,  Revision  2,  dated  February 

28,  2003;  PW  SB  PW4ENG  72-755,  Revision 
2,  dated  May  23,  2Q03;  PW  SB  PW4ENG  72- 
749,  Revision  1,  dated  January  8,  2003;  and 
PW  EM  50A605,  Section  71-00-00,  Testing- 
21,  dated  June  15,  2003,  was  approved  by  the 
Director  of  the  Federal  Register  as  of  July  7, 
2003  (68  FR  33844;  June  6.  2003).  The 
Director  of  the  Federal  Register  approves  the 
incorporation  by  reference  of  PW  SB 
PW4ENG  72-714,  dated  June  27,  2000;  PW 
SB  PW4ENG  72-755,  Revision  3,  dated 
September  16,  2003;  PW  SB  PW4ENG  72- 
756,  dated  July  7,  2003;  PW  SB  PW4ENG  72- 
756,  Revision  1,  dated  September  15,  2003; 
PW  SB  PW4ENG  72-757.  Revision  1,  dated 
September  15,  2003;  PW  SB  PW4ENG  72- 
759,  dated  July  7,  2003;  PW  SB  PW4ENG  72- 
759.  Revision  1.  dated  September  16,  2003; 
PW  lEN  02KCW13E,  dated  November  21, 
2002;  and  PW  lEN  02KCW13H,  dated 
December  9,  2002,  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  PW 
document  copies  may  be  obtained  from  Pratt 
and  Whitney.  400  Main  St..  East  Hartford,  CT 
06108;  telephone  (860)  565-7700;  fax  (860) 
565-1605.  Chromalloy  Florida- document 
copies  may  be  obtained  from  Chromalloy 
Florida.  630  Anchors  St..  NW.,  Walton 


Beach,  FL  32541 
fax  (850)  244-6'  22 
at  the  FAA,  Nev 
the  Regional  Coimsel 
Executive  Park 
Office  of  the  Fe4eral 
Capitol  Street 
DC. 


telephone  (850)  244-7684; 
Copies  may  be  inspected 
England  Region,  Office  of 

,12  New  England 
Burlington,  MA;  or  at  the 
Register,  800  North 
HW,  suite  700,  Washington. 


Efifective  Date 


(y)  This  amenbment 
October  30,  200  I 


2  303. 


Issued  in 
September  19, 
Jay  J.  Pardee, 

Manager,  Engin 
Aircraft  Certificktion 
[FR  Doc.  03-24^  86 

BILUNG  CODE  491<  -1>-P 


becomes  effective  on 
Burtngton,  Massachusetts,  on 


and  Propeller  Directorate, 
Service. 
Filed  9-29-03;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 


tl^n 


Federal  Aviatbn  Administration 


14  CFR  Part  3^ 


[Docket  No.  20(b-CE-35-AD;  Amendment 
39-13317;  AD  2  X>3-19-14] 

RIN2120-AA64 

AirworthineM  Directives;  Burkhart 
Grob  Luft— ui  d  Raumfahrt  Gmt>H  ft 
CO  KG  Model  i  G103  Twin  Astir,  G103 
Twin  II,  G103/ 1  Twin  II  Aero,  and  G103C 
Twin  III  Aero  sailplanes 

AGENCY:  Fedei  al  Aviation 
Administratio  1  (FAA),  DOT. 

ACTION:  Final  i  ule;  request  for 
comments.      i 

SUMMARY:  The]  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  all 
BURKHART  dROB  LUFT— UNO 
RAUMFAHRT  GmbH  &  CO  KG  (GROB) 
Models  G103  TWIN  ASTIR,  GlOS  TWIN 


II,  G1G3A  TWIN  II  ACRO,  and  G103C 
TWIN  III  ACRO  sailplanes.  This  AD 
requires  you  to  modify  the  airspeed 
indicaters  and  install  a  flight  speed 
reduction  placard  and  an  aerobatic 
maneuver  restriction  placard  (as 
applicable).  This  AD  also  requires  you 
to  revise  the  flight  and  maintenance 
meinual.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
We  are  isstiing  this  AD  to  prevent  the 
possibility  of  damage  to  the  juselage 
during  limit  load  flight  due  to 
inadequate  safety  margins  designed  into 
the  fuselage.  Such  a  condition  could 
result  in  reduced  structural  integrity  of 
the  fuselage  and  lead  to  loss  of  control 
of  the  sailplane. 

DATES:  This  AD  becomes  effective  on 
October  20,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  October  20,  2003. 

We  must  receive  any  comments  on 
this  proposed  AD  by  October  31,  2003. 

ADDRESSES:  Use  one  of  the  following  to 
submit  comments  on  this  AD: 

•  By  mail:  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-CE- 
35-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106. 

•  By/ax;  (816)  329-3771, 

•  By  e-mail:  9-ACE-7- 
Docket@faa.gov.  Comments  sent 
electronically  must  contain  "Docket  No. 
2003-CE-35-AD"  in  the  subject  line.  If 
you  send  comments  electronically  as 
attached  electronic  files,  the  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 
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You  may  get  the  service  information 
identified  in  this  AD  from  GROB  Luft- 
und  Raumfahrt,  Lettenbachstrasse  9,  D- 
86874  Tussenhausen-Mattsies. 
Germany;  telephone:  Oil  49  8268 
998139;  facsimile:  Oil  49  8268  998200; 
email:  productsupport@grob- 
aerospace.de. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attpntion:  Rules  Docket  No. 
2003-CE-35-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  A.  Davison,  Aerospace 
Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301, 
Kansas  City,  Missoiui  64106;  telephone: 
(816)  329-4130;  facsimile:  (816)  329- 
4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  LBA,  which  is  the  airworthiness 
.  authority  for  Germany,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  GROB  Models  G103  TWIN 
ASTIR,  G103  TWIN  II,  G103A  TWIN  U 
ACRO,  and  G103C  TWIN  III  2  ACRO 
sailplanes.  The  LBA  reports  that  the 
safety  margins  established  into  the 
design  of  the  fuselage  may  not  be 
sufficient  to  sustain  limit  loads  during 
certain  maneuvers  and  during  flight  at 
certain  speeds. 

The  manufactiuer  will  continue  to 
investigate  the  effects  of  certain  flight 
conditions  on  the  fuselage  structure. 
After  completing  this  investigation, 
FAA  may  take  additional  AD  action. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  not 
prevented,  damage  to  the  fuselage  could 
result  in  reduced  structural  integrity. 
This  condition  could  lead  to  loss  of 
control  of  the  sailplane. 

Is  there  service  information  that 
applies  to  this  subject?  GROB  has  issued 
Alert  Service  Bulletin  No.  ASB315-63/ 
2,  dated  June  2,  2003,  and  Alert  Service 
Bulletin  No.  ASB315-64,  dated  June  30, 
2003. 

What  are  the  provisions  of  this  service 
information?  These  service  bulletins 
include  procedures  for: 
— Modifying  the  air  speed  indicators: 
— Installing  placards  restricting  flight 

speeds,  prohibiting  aerobatic 

maneuvers,  and  restricting  load 

limits;  and 
— Incorporating  revisions  to  the  flight 

and  maintenance  manuals. 

What  action  did  the  LBA  take?  The 
LBA  classified  these  service  bulletins  as 
mandatory  and  issued  German  AD 


Number  2003-185,  dated  May  30,  2003, 
and  German  AD  Number  2003-231, 
dated  July  16,  2003,  in  order  to  ensure 
the  continued  airworthiness  of  these 
sailplanes  in  Germany. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  GROB  Models  G103  TWIN 
ASTIR,  G103  TWIN  n,  G103A  TWIN  U 
ACRO,  and  G103C  TWIN  HI  ACRO 
sailplanes  are  manufactured  in  Germany 
and  are  type-certificated  for  operation  in 
the  United  States  under  the  provisions 
of  §  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Per  this  bilateral  airworthiness 
agreement,  the  LBA  has  kept  us 
informed  of  the  situation  described 
above. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

What  has  FAA  decided?  Weliave 
examined  the  LBA's  findings,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  tuisafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  GROB  Models  G103  TWIN 
ASTIR,  G103  TWIN  D,  G103A  TWIN  II 
ACRO,  and  G103C  TWIN  III  ACRO 
sailplanes  of  the  same  type  design  that 
are  registered  in  the  United  States,  this 
AD  is  being  issued  to  prevent  the 
possibility  of  damage  to  the  fuselage 
during  limit  load  flight  due  to 
inadequate  safety  margins  designed  into 
the  fuselage.  Such  a  condition  could 
result  in  reduced  structural  integrity  of 
the  fuselage  and  lead  to  loss  of  control 
of  the  sailplane. 

What  does  this  AD  require?  This  AD 
requires  you  to  incorporate  the  actions 
in  the  previously-referenced  service 
bulletins. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

What  are  the  differences  between  this 
AD,  the  LBA  AD,  and  the  service 
information  ?  The  LB  A  AD  and  the 
service  information  require  completion 
of  the  actions  required  in  this  AD  prior 
to  further  flight.  We  require  completion 
of  all  actions  within  the  next  10  hours 
time-in-service  (TIS)  after  the  effective 
date  of  this  AD. 


We  do  not  have  justification  to  require 
this  action  prior  to  further  flight.  We  use 
compliance  times  such  as  this  when  we 
have  identified  an  urgent  safety  of  flight 
situation.  We  believe  that  10  hours  TIS 
will  give  the  owners  or  operators  of  the 
affected  airplanes  enough  time  to  have 
the  actions  required  by  this  AD 
accomplished  without  compromising 
the  safety  of  the  airplanes. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10, 
2002,  we  published  a  new  version  of  14 
CFR  part  39  (67  FR  47997,  July  22, 
2002),  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39,  we  will  not  include  it  in 
futiu-e  AD  actions. 

Comments  Invited 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  This  AD  is  a  final  rule  that 
involves  requirements  affecting  flight 
safety  and  was  not  preceded  by  notice 
and  an  opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-CE-35-AD'  in  the  subject  line  of 
your  conunents.  If  you  want  Us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  yoiu  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  summarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

Regulatory  Findings 

Will  this  AD  impact  various  entities? 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 
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Will  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  AD: 

1.  Is  not  a  "significant  regulatory 

.  action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

,  3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  sununary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  sununary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE-35- 
■ftD"  in  your  request. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  Ae  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


■  1.  The  authority 
continues  to 


citation  for  part  39 
ilead  as  follows: 


Authority:  4<  U.S.C.  106(g).  40113,  44701. 


§39.13  by  adding 
new  airworthiness 


When  Does 

(a)  This  AD 
20.  2003. 


§39.13    [Ameilded] 

■  2.  The  FAAlamends 
the  following 
directive  (AD 

2003-19-14    Bkirkhart  Grab  Luft— und 

Raumfafaj-t  Gmbh  &  Co  KG:  Amendment 
39-13317;  Docket  No.  2003-CE-35-AD. 


Thi  i  AD  Become  Effective? 

becomes  effective  on  October 


What  Other  AI^  Are  Affected  By  This 
Action? 

(b)  None. 


What  Sailplanes  Are  Affected  by  This  AO? 

(c)  This  AD  affects  the  following  sailplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 


G103    TWIN  ASTIR  

G103    TWIN  II 

G103A    TWIN  MACRO 
G103C    TWIN  III  ACRO 


Serial 
Nos. 


All. 
All. 
All. 
All. 


What  Is  The  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  tHe  result  of  mandatory 
continuing  airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  We  are  issuing  this  AD  to  prevent 
the  possibility  of  damage  to  the  fuselage 
during  limit  load  flight  due  to  inadequate 
safety  margins  designed  into  the  fuselage. 
Such  a  condition  could  result  in  reduced 
structural  integrity  of  the  fuselage  and  lead 

to  loss  of  control  of  the  sailplane. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


Compliance 


Procedures 


Modify  ttie  airspeed  Indicators;  install  flight 
speed,  aerot>atic  maneuver,  and  load  limit  re- 
striction placards  (as  applicable);  and  revise 
the  flight  and  maintenance  manual  (as  appli- 
6abie). 


Within  the  nex:  10  hours  time-in-service  (TIS) 
after  Octotief  20,  2003  (the  effective  date  of 
this  AD). 


Per  GROB  Alert  Service  Bulletin  No. 
ASB31&-63/2,  dated  June  2,  2003,  and 
Alert  Service  Bulletin  No.  ASB31&-64, 
dated  June  30,  2003. 


What  About  Altonative  Methoils  of 
CompBance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager, 
Standards  Office,  Small  Airplane  Directorate, 
FAA.  For  information  on  any  already 
approved  altemaUve  methods  of  compliance, 
contact  Gregory  A.  Davison,  Aerospace 
Engineer,  FAA,  Small  Airplane  Directorate, 
901  Locust,  Room  307 ,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4130;  facsimile: 
(816)  329-4090. 

Is  There  Material  Incorporated  by 
Refer«ice? 

(g)  You  must  do  the  actions  required  by 
°  this  AD  must  be  done  in  accordance  with 

GROB  Alert  Service  Bulletin  No.  ASB315- 
63/2.  dated  June  2,  2003,  and  GROB  Alert 
Service  Bulletin  No.  ASB315-64,  dated  )une 
30.  2003.  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  bulletin  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  You  may  get 
a  copy  from  GROB  Luft-und  Raumfahrt, 
Lettenbachstrasse  9,  D-86874  Tussenhausen- 
Mattsies,  Germany;  telephone:  Oil  49  8268 
998139;  facsimile':  Oil  49  8268  998200; 
email:  prodactsupport@grob-aerospace.de. 
You  may  review  copies  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 


64106;  or  at  thd  Office  of  the  Federal  Register, 
800  North  CapUol  Street,  NW.,  suite  700, 
Washington,  DC- 
Is  There  Other  Information  That  Relates  to 
This  Subject? 

(h)  German  i^D  2003-185,  dated  May  30, 
2003,  and  Gern  an  AD  2003-231,  dated  July 
16,  2003  also  address  the  subject  of  this  AD. 

Issued  in  Kai  sas  City,  Missouri,  on 
September  19,  ^003. 
Michael  GallaAer, 

Manager,  Smal  Airplane  Directorate,  Aircraft 

Certification  Se  rvice. 

(FR  Doc.  03-24  283  Filed  9-29-03;  8:45  am] 

BILLING  CODE  491  [>-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-26-AD;  Amendment 
39-13316;  AD  2003-19-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Grob-Werke 
Model  G120AA  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FAA  adopts  a  new 
airworthiness  directive  (AD)  for  all 
GROB-WERKE  (GROB)  Model  G120A 
airplanes.  This  AD  requires  you  to 
modify  the  flight  control  system 
operating  levers.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
We.are  issuing  this  AD  to  prevent 
failure  of  a  ball  bearing  in  the  flight 
control  system  operating  levers.  Such 
failure  could  lead  to  reduced  control  or 
loss  of  control  of  the  airplane. 
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DATES:  This  AD  becomes  effective  on 
November  11,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  November  11,  2003. 
ADDRESSES:  You  may  get  the  service 
information  identified  in  this  AD  from 
GROB  Luft-und  Raumfahrt, 
Lettenbachstrasse  9,  D-86874 
Tussenhausen-Mattsies,  Germany; 
telephone:  Oil  49  8268  998139; 
facsimile:  Oil  49  8268  998200;  email: 
productssupport@grob-aerospace.de. 
You  may  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-26-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  OfOce 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AUf 
The  Luftfahrt-Bundesamt  (LBA),  which 
is  the  airworthiness  authority  for 
Germany,  recently  notified  FAA  that  an 
unsafe  condition  may  exist  on  all  GROB 
Model  G120A  airplanes.  The  LBA 


Labor  cost 


10  workhours  x  $60  per  hour  =  $600 


reports  that  a  damaged  ball  bearing  in  a 
flight  control  system  operating  lever  was 
found.  The  damage  was  found  during 
regular  maintenance.  It  is  believed  that 
the  damage  was  caused  by  incorrect 
installation. 

What  is  the  potential  impact  if  FAA 
took  no  action?  If  not  corrected,  this 
condition  could  cause  failure  of  a  ball 
bearing  in  affected  flight  control  system 
operating  levers.  Such  failure  could 
result  in  reduced  control  or  loss  of 
control  of  the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  GROB 
Model  G120A.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  July  15,  2003  (68  FR  41760).  The 
NPRM  proposed  to  require  you  to 
modify  the  flight  control  system 
operating  levers. 

Was  the  public  invited  to  comment? 
We  provided  the  public  the  opportunity 
to  participate  in  the  development  of  this 
AD.  We  received  no  conunents  on  the 
proposal  or  on  the  determination  of  the 
cost  to  the  public. 

Conclusion 

What  is  FAA 's  final  determination  on 
this  issue?  We  have  carefully  reviewed 
the  available  data  and  determined  that 


air  safety  and  the  public  interest  require 
adopting  the  AD  as  proposed  except  for 
minor  editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— ^Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Changes  to  14  CFR  Part  39— Efiect  on 
the  AD 

How  does  the  revision  to  14  CFR  part 
39  affect  this  AD?  On  July  10,  2002,  the 
FAA  published  a  new  version  of  14  CFR 
part  39  (67  FR  47997,  July  22.  2002). 
which  governs  the  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39,  we  will  not  include  it  in 
future  AD  actions. 

Costs  of  Compliance 

Ho  IV  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
6  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  modifications: 


Parts  cost 


No  cost  for  parts 


Total  cost 
per  airplane 


$600 


Total  cost  on  U.S.  operatofs 


6  X  $600  =  $3,600. 


Regulatory  Findings 

Will  this  AD  impact  various  entities? 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Will  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this  AD: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE-26- 
AD"  in  your  reqXiest. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  foUmvs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-19-13  Grob-Werke:  Amendment  39- 
13316;  Docket  No.  2003-CE-26-AD. 

When  Does  This  AD  Become  Effective? 

(a)  This  AD  becomes  effecUve  on 
November  11,  2003. 

Are  Any  Other  ADs  Affected  By  This  Action? 

(b)  None. 

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 


Serial 
Nos. 


G120A  !  All. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information  (MCAI) 
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issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  in  this  AD 
are  intended  to  prevent  failure  of  a  ball 


bearing  in  the 
levers.  Such  failure 
control  or  loss 


light  control  system  operating 

could  lead  to  reduced 
of  control  of  the  airplane. 


What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


CompKance 


Procedures 


(1)  Inspect  the  flight  control  system  operating 
levers  for  damaged  ball  bearings  and  replace 
any  lever  with  a  damaged  ball  t>earlng. 


Inspect  within  the  next  50  hours  tlrne-in-serv- 
ice  (TIS)  a<  er  November  1 1 ,  2003  (the  ef- 
fective date  of  this  AD).  Replace  levers  with 
damaged  b$.\\  t>earings  prior  to  further  Dight 
after  the  insbection. 


In  accordance  with  GROB  Service  Bulletin 
No.  MSB11 21-033,  dated  May  8,  2003 
(which  includes  Attachment  1,  dated  May  8, 
2003). 


(2)  Accomplish  the  modifications  to: 

(a)  elevator  rod  1 ,  part  number  (P/N) 
120A-4400.08  or  part  number  120A- 
4217  (which  supersedes  P/N  120A- 
4400.08):  and 

(b)  the  flight  control  system  operating 
levers. 


Within  the  ne»t  50  hours  TIS  after  November 
1 1 ,  2003  (tf  e  effective  date  of  this  AD). 


In  accordance  with  GRQB  Service  Letter  No. 
SL1 121-009,  dated  May  23,  2003,  and 
GROB  Sennce  Bulletin  No.  MSB1 121-034, 
dated  May  19,  2003  (which  includes  Attach- 
ment 1,  dated  May  19,  2003). 


(3)  Only  install  flight  control  system  operating 
'  levers  that  have  been  modified  in  accordance 

with  paragraph  (e)(2)(a)  and  (e)(2)(b)  of  this 

AD. 


As  of  Novem|^r  11,  2003  (the  effective  date 
of  this  AD). 


Issued  in 
September  18, 
David  R.  Show  ers 

Acting  Manag<  r, 
Aircraft  Certifi  :ation 
(FR  Doc.  03-: 

BILUNG  CODE  4910-13-P 


What  About  Alternative  Methods  of  Is  There  Othei 

Compliance?  This  Subject? 

(f)  You  may  request  a  different  method  of  (h)  German 
compliance  or  a  different  compliance  time         2003,  also 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager. 
Standards  Office,  Small  Airplane  Directorate, 
FAA.  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Karl  Schletzbaum,  Aerospace 
Engineer,  FAA,  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4146;  facsimile: 
(816)  329-4090. 

Is  There  Material  Incoqiorated  by 
Refierence? 

(g)  Actions  required  by  this  AD  must  be 
done  in  accordance  with  GROB  Service 
Letter  No.  SLl  12 1-009,  dateH  May  23,  2003; 
GROB  Service  Bulletin  No.  MSB1121-033, 
dated  May  8,  2003  (which  includes 
Attachmert  1,  dated  May  8,  2603):  and  CROB 
Service  Bulletin  No.  MSBn21-034.  dated 
May  19,  2003  (which  includes  Attachment  1. 
dated  May  19,  2003).  The  Director  of  the 
Federal  Register  approved  the  incorporation 
by  reference  of  this  service  bulletin  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

You  may  get  a  copy  ffom  GROB  Luft-und 
Raumfahrt,  Lettenbachstrasse  9.  D-86874 

Tussenhausen-Mattsies,  Genmany;  telephone:  SUMMARY: 

Oil  49  8268  998139;  facsimile:  Oil  49  8268  new  airwortl 

998200;  email:  productssupport@grob-  applicable  tc 

aerospace.de.  You  may  review  copies  at  328—300 

FAA,  Central  Region,  Office  of  the  Regional  one-time 

Counsel.  901  Locust,  Room  506,  Kansas  City,  tubing  in  the 

Missouri  64106;  or  at  the  Office  of  the  between  the 

Federal  Register,  800  North  Capitol  Street,  duct,  and 

NW.,  suite  700,  Washington,  DC.  anti-ice 

to  detect  any 


Information  That  Relates  to 

J  iD  2003-164/2,  dated  May  22, 
the  subject  of  this  AD. 


add  esses 
Ka  isas 


City,  Missouri,  on 
12003. 


',  Small  Airplane  Directorate, 
Service. 
Filed  9-29-03;  8:45  am] 


DEPARTMEl|rr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  139 

[Docket  No.  2ioi-NM-319-AD;  Amendment 
39-13320;  AD|2003-20-02] 

RIN2120-AAfl 

Airworthiness  Directives;  Dornier 
Model  328-3100  Series  Airplanes 
Equipped  WJth  Certain  Pratt  &  Whitney 
PW306B  Engine  Nacelles 


AGENCY: 

Administrati  an 

ACTION:  Fina 


Federal  Aviation 
DOT. 

rule. 


THs 


sen  3S 


also 


amendment  adopts  a 
iness  directive  (AD), 
certain  Dornier  Model 

airplanes,  that  requires  a 
inspection  of  the  anti-ice 
engine  nacelle  at  the  joint 
mti-ice  tubing  adapter  and 

between  the  joint  of  the 
shuttff  valve  and  the  same  duct, 
air  leakage  at  the  joints. 


This  action  is  necessary  to  prevent  an 
uncommanded  engine  shutdovtm  in  a 
critical  phase  of  flight  due  to  leakage  of 
air  from  a  loose  cl^p  on  the  anti-ice 
tubing  joint.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Effective  November  4,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
4,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained    - 
from  AvCraft  Aerospace  GmbH,  P.O. 
Box  1103,  D-82230  Wessling,  Germany. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)l  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dornier 
Model  328-300  series  airplanes  was 
published  in  the  Federal  Register  on 
July  15,  2003  (68  FR  41762).  That  action 
proposed  to  require  a  one-time 
inspection  of  the  anti-ice  tubing  in  the 
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engine  nacelle  at  the  joint  between  the 
anti-ice  tubing  adapter  and  duct,  and 
also  between  the  joint  of  the  anti-ice 
shutoff  valve  and  the  same  duct,  to 
detect  any  air  leakage  at  the  joints. 

Comments 

The  FAA  provided  the  public  the 
opportunity  to  participate  in  the 
development  of  this  AD.  We  received  no 
comments  on  the  proposed  AD  or  on  the 
determination  of  the  cost  to  the  public. 

Conclusion 

We  have  carefully  reviewed  the 
available  data  and  determined  that  ciir 
safety  and  the  public  interest  require 
adopting  the  AD  as  proposed. 

Change  to  Hourly  Labor  Rate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

We  estimate  that  48  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  wiU  take  approximately  1  work  hour 
per  airplane  to  do  the  inspection,  and 
that  the  average  labor  rate  is  $65  per 
work  hour  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $3,120,  or  $65  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-20-02  Fairchild  Oomier  Gmbh 

(Formerly  Domier  Luftfahrt  GmbH): 
Amendment  39-13320.  Docket  2001- 
NM-319-AD. 
Applicability:  Model  328-300  series 
airplanes  equipped  with  Pratt  &  Whitney 
PW306B  engine  nacelles,  from  engine  nacelle 
serial  number  DROOOl  up  to  and  including 
serial  number  DR0051,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  engine 
shutdown  in  a  critical  phase  of  flight  due  to 
leakage  of  air  from  a  loose  clamp  on  the  anti- 
ice  tubing  joint,  accomplish  the  following: 

Inspection 

(a)  Within  45  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  inspection  of 
the  anti-ice  tubing  in  the  engine  nacelle  at 
the  joint  between  the  anti-ice  tubing  adapter 
and  duct,  and  also  between  the  joint  of  the 
anti-ice  shutoff  valve  and  the  same  duct,  to 
detect  any  air  leakage  at  the  joints,  as 
specified  in  the  Accomplishment 
Instructions  of  Domier  Service  Bulletin  SB- 
328J-71-107,  Revision  1,  dated  July  4,  2001. 


If  no  leakage  is  detected,  no  further  action  is 
required  by  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification 

(b)  If  air  leakage  is  found  during  the 
detailed  inspection  required  by  paragraph  (a) 
of  this  AD.  before  further  flight,  modify  the 
joint  by  doing  the  applicable  actions 
specified  in  the  Accomplishment 
Instructions  of  Domier  Service  Bulletin  SB- 
328)-71-107,  Revision  1.  (^ted  July  4.  2001. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Incorporation  by  Reference 

(d)  The  actions  must  be  done  in  accordance 
with  Domier  Service  Bulletin  SB-328J-71- 
107,  Revision  1,  dated  July  4,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR . 
part  51.  Copies  may  be  obtained  from  AvCraft 
Aerospace  GmbH,  P.O.  Box  1103,  D-62230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2001-296,' 
dated  October  18,  2001. 

EfiGective  Date 

(e)  This  amendment  becomes  effective  on 
November  4,  2003. 

Issued  in  Renton.  Washington,  on 
September  23,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-24488  Filed  9-29-03;  8:45  am] 
BIUJNC  CODE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30388;  Amdt  No.  3076] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Final  rule. 


SUMMARY:  This  araendme  t  establishes, 
amends,  suspends,  or  re\  jkes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight  ^ 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  September 
30,  2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
30,  2003. 

ADDRESSES:  Availabihty  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1 .  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  region 
in  which  affected  airport  is  located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

4.The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700.  Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1 .  FAA  Public  Inquiry  Center  ( APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City,  OK.  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 


Aviation  Regiilations  (14  CFR  part  97) 
establishes,  a  nends,  suspends,  or 
revokes  Stan(  lard  Instrument  Approach 
Procedures  (^lAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  he  appropriate  FAA  Form 
8260'and  the  National  Flight  Data 
Center  (FDC)i  Permanent  (P)  Notices  to 
Airmen  (NOtAM)  whicl\  are 
incorporated  )i)y  reference  in  the  ^ 
amendment  Under  5  U.S.C.  552(a),  1 
CFR  part  51.  Lid  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examinati  an  or  purchase  as  stated 
above. 

The  large  n  umber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  forma  make  their  verbatim 
publication  i^  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  ol 
the  SIAPs,  biit  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  ofiaeronautieal  materials. 
Thus,  the  ad\»antages  of  incorporation 
by  reference  ve  realized  and 
publication  ot  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  id  unnecessary.  The 
provisions  ofjthis  amendment  state  the 
affected  CFRJ[and  FAR)  sections,  with 
the  types  ana  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  it  >  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amen(  ment  to  part  97  of  the 
Federal  Avia  ion  Regulations  (14  CFR 
part  97)  estat  lishes,  amends,  suspends, 
or  revokes  SI  ^Ps.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  i  icorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SI  VP  information  in  some 
previously  d<  signated  FDC/Temporary 
(FDC/T)  NOT  AMs  is  of  such  duration  as 
to  be  perman  mt.  With  conversion  to 
FDC/P  NOT/  Ms,  the  respective  FDC/T 
NOTAMs  hai  e  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteri  i  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Pjocedines  ('  'ERPS).  In  developing 
these  chart  cl  langes  to  SIAPs  by  FDC/P 
NOTAMs,  th  !  TERPS  criteria  were 
applied  to  on  ly  these  specific  conditions 
existing  at  th  i  affected  airports.  All 
SIAP  amendftients  in  this  rule  have 
been  previou  ily  issued  by  the  FAA  in  a 
National  Flig  it  Data  Center  (FDC) 
Notice  to  Air  nen  (NOT AM)  as  an 
emergency  a<  tion  of  immediate  flight 
safety  relatin  i  directly  to  published 
aeronautical  :harts.  The  circumstances 


which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion  ' 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impa..t  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  September 
12,  2003. 

James  ).  Bailough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pm-suant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Appn  ich  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113.  40114.  40120,  44502.  44514,  44701, 
44719. 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 
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§§97.23, 97.25,  97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 


FDC  Date 


09/05/03 
09/05/03 

09/05/03 
09/05/03 

09/05/03 

09/05/03 

09/05/03 

09/05/03 

09/05/03 

09/05/03  . 
09/05/03  . 
09A)5/03  . 
09/05/03  . 
09/05/03  . 
09/05/03  . 
09/05/03  . 
09/05/03  . 

09/05/03  . 

09/05/03  . 

09/05/03  . 

09/05/03  . 

09/05/03  . 

09/05/03  . 

09/05/03  . 

09/05/03  .. 


State 


AK 
AK 

AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AZ 

AZ 

AZ 

AZ 

CA 

CA 

IL 


Anchorage 
Anchorage 

Anchorage 
Bethel  


Bethel 


Bethel 


Bethel 


Port  Heiden 

Port  Heiden 

Port  Heiden 
Port  Heiden 
Port  Heiden 
Port  Heiden 
Savoonga  ... 

Soldotna  

Soldotna  

Soldotna  


Talkeetna 


Nogales  . 
Nogales  . 
Nogales  . 
St  Johns 


Santa  Monica  , 
San  Francisco 


or  TACAN;  §,97.25  LOG,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS/DME,  MLS/ 

Effective  Upon  Pubucation 


RNAV;  §97.31  RADAR  SIAPs;  §97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 


City 


Airport 


Ted  Stevens  /Anchorage  IntI 
Ted  Stevens  Anchorage  Intl 

Ted  Stevens  Anchorage  Intl 
Bethel 


Bethel 


Bethel 


Bethel 


Port  Heiden 

Port  Heiden 

Port  Heiden 
Port  Heiden 
Port  Heiden 
Port  Heiden 
Savoonga  ... 

Soldotna  

Soktotna  

Soldotna  


Chicago 


Talkeetna 


Nogales  

Nogales  

Nogales  

St.  Johns  Industrial  Airoark 

Santa  Monica  Muni  

San  Francisco  

Du  Page  


FDC  Number 


3/8586 
3/8587 

3/8588 
3/8582 

3/8583 

3/8584 

3/8585 

3/8645 

3/8646 

3/8647 
3/8648 
3/8649 
3/8650 
3/8602 
3/8603 
3/8604 
3/B605 

3/8601 

3/8437 

3/8438 

3/8445 

3/8440 

3/8465 

3/8254 

3/8569 


Sut>iect 


MLS  Rwy  6L. 

Orig-A 
ILS  Rwy  6R 

(CAT  I,  II, 

lll)Amdt 

11B 
ILS  Rwy  6L, 

Orig 
ILS/DME 

Rwy  18, 

AmdtS 
NDB  Rwy 

18,  Amdt 

8B 
VOR/DME 

Rwy  18, 

Amdt  1 
RNAV 

(GPShA. 

Orig 
NDB/DME 

Rwy  5, 

Amdt2A 
NDB^ME 

Rwy  13. 

Amdt2 
NDB  Rwy  5. 

Amdt5 
NDB  Rwy 

13,  Amdt  5 
GPS  Rwy  5, 

Orig 
GPS  Rwy 

13,  Orig 
GPS  Rwy  5. 

Orig 
VOR-A, 

Amdte 
GPS  Rwy  7. 

Orig 
NDB/DME 

Rwy  7. 

/^nK«1 
NDB  Rwy 

36,  Amdt 

IB 
VOR/DME  or 

GPS-B, 

/^mdt2 
NDB  or 

GPS-C. 

Amdt2 
VOR  or 

GPS-A. 

Amdt3 
VOR/DME  or 

GPS-A 

Amdt  1A 
VOR  or 
GPS-A. 
AmdtlOA 
VOR  or 
GPS-B. 
AmdISB 
ILS  Rwy  2L. 
AmdtIA 
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FDC  Date 

State 

09/05/03  ... 

IL 

09/05/03  ... 

IN 

09/05/03  ... 

IN 

09/05/03  ... 

IN 

09/05/03  ... 

IN 

09/05/03  ... 

Ml 

09/05/03  ... 

Ml 

09/05/03  ... 

Ml 

09/05/03  ... 

Ml 

09/05/03  ... 

MN 

09A)5/03  ... 

MN 

09/05/03  ... 

MN 

09/05/03  ... 

ND 

09/05/03  ... 

ND 

L    t. 

09/05/03  ... 

h 
ND 

09/05/03  ... 

ND 

09/05/03  ... 

OH 

09/05«)3  ,.. 

OH 

09/05/03  ... 

SD 

09/05/03  ... 

SD 

09/05/03  ... 

SD 

09«)5rt)3  ... 

SD 

09/05/03  ... 

SD 

Oa/05/03  ... 

SD 

09/05/03  ... 

SD 

City 


Airport 


FDC  Number 

Subject 

3/8570 

VOR  or  GPS 

Rwy  13, 

Orig 

3/8431 

LOCRwy21, 

Amdt3A 

3/8439 

NDB  or  GPS 

Rwy  21, 

' — ' 

Amdt3A 

3/8428 

VOR  or 

GPS-A, 

Amdt25 

3/8434 

VOR  or  GPS 

Rwy  14, 

Amdt  16 

3/8457 

VOR  or 

GPS-A. 

Amdt  IB 

3/8459 

VOR  or  GPS 

Rwy  27, 

Orig  A 

3/8544 

ILS  Rwy  23, 

Amdt  4 

3/8458 

VOR/DME  or 

GPS-A, 

AmdtSA 

3/8498 

VOR/DME 

RNAVRwy 

30,  Amdt  1 

3/8499 

VOR  or 

GPS-A, 

Amdt"  4 

3/8500 

GPS  Rwy 

30,  Orig 

3/8493 

GPS  Rwy 

31,  Amdt 

30B 

3/8494 

VOR  or     , 

GPS-A, 

Amdt  19A 

3/8396 

VOR  or  GPS 

Rwy  8, 

Amdt  10A 

3/8397 

VOR  or  GPS 

Rwy  26, 

Amdt  12 

3/8531 

ILS  Rwy  32, 

Amdt  15B 

3/8788 

VOR  or  GPS 

Rwy  32, 

Amdt6B 

3/8233 

ILS  Rwy  12, 

Amdt9A 

3/8234 

VOR  or  GPS 

t- 

Rwy  12, 

Amdt21A 

3/8235 

NDB  Rwy 

12,  Amdt 

20B 

3/8473 

RNAV  (GPS) 

Rwy  3, 

Orig 

3/8474 

RNAV  (GPS) 

Rwy  15, 

Orig 

3/8475 

RNAV  (GPS) 

Rwy  21, 

Orig 

3/8476 

RNAV  (GPS) 

Rwy  33, 

Orig 

Jacksonville 

Indianapolis 
Indianapolis 

Lafayette 

Muncie 


Clare 


Mount  Pleasant 

Saginaw 

Saginaw 


Redwood  Falls 

Redwood  Falls 

Redwood  Falls 
Bismarck 


Bismarck 


Minot 


Minot 


Mansfieki 
Mansfield 

Huron 

Huron 


Huron 


Sioux  Falls 
Sioux  Falls 
Sioux  Falls 
Sioux  Falls 


Jacksonville  Muni 


Eagle  Creek  Airpari( 
Eagle  Creek  Airparic 


Lafayette/Purdue  University  

Delaware  County — Johnson  Field 
Clare  Muni 


Mount  Pleasant  Muni 


Saginaw/MBS  IntI  

Saginaw  County  H.W.  BROWNE 

Redwood  Falls  Muni 


Redwood  Falls  Muni 

Redwood  Falls  Muni 
Bismarck 


Bismarck 

Minot  IntI 

Minot  IntI 

Mansfield  Lahm  Regional 
Mansfield  Lahm  Regional 

Huron  Regional  

Huron  Regional  


Huron  Regional 
Joe  Foss  Field  . 
Joe  Foss  Field  . 
Joe  Foss  Field  . 
Joe  Foss  Field  . 
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FDC  Date 


state 


09/05/09- .. 

09/05/03  .. 
09/05/03  .. 

09/05/03  .. 
09/05/03  .. 
09/05/03  .. 

09/05/03  .. 

09/05/03  .. 

09/05/03  .. 
09/05/03  .. 
09/04/03  .. 

09/04/03  .. 

09/04/03  .. 
09/04/03  .. 
09/04/03  .. 

09/05/03  .. 

09/05/03  .. 

09/05/03  .., 

09/05/03  ... 
09/05/03  ... 
09/05/03  ... 
09/05/03  ... 
09/05/03  ... 

09/05/03  ... 

09/05/03  ... 


SD 

SD 
SD 

Wl 
Wl 
Wl 

Wl 

Wl 

Wl 
GA 
GA 

GA 

GA 
GA 
GA 

GA 

GA 

GA 

NC 
NC 
NC 
NC 
TN 

NY 

NY 


City 


Sioux  Falls 

Sioux  Falls 
Sioux  Falls 


Boscobel 


Oshkosh 


Platteville 


Watertown 


Watertown 


Wisconsin  Rapids 

Albany 

Alberton  


Augusta 

Augusta 
Augusta 
Winder  .. 


Plains 

Jesup  

Jesup  

Kenansville 
Kenansville 
Kenansville 
Kenansville 
Knoxville  .... 


Utica 


Utica 


Airport 


Joe  Foss  Field 

Joe  Foss  Field 
Joe  Foss  Field 


Boscobel 


Wittman  Regional 


Platteville  Muni 


Watertown  Muni 


Watertown  Muni 


Alexander  Field  

Southwest  GA  Regional  . 
Elbert  County-Patz  Field 


Augusta  Regional  at  Bush  Field 

Augusta  Regional  at  Bush  Field 

Daniel  Field  

Winder-Barrow 


Peterson  Field 


Jesup-Wayne  County 


Jesup-Wayne  County 


Duplin  County 

Duplin  County 

Duplin  County 

Duplin  County 

Knoxville  Downtown  Island 


Oneida  County 


Oneida  County 


FDC  Number  '       Subject 


3/8477 

3/8486 
3/8488 

3/8608 
3/8552 
3/8610 

3/8636 

3/8637 

3/8635 
3/8556 
3/8354 

3/8353 

3/8352 
3/8351 
3/8350 

3/8292 

3/8291 

3/8290 

3/8001 
3/8000 
3/7999 
3/7998 
3/8219 

3/8620 

3/8618 


RNAV  (GPS) 
Rwy  9, 
I      Orig 
!  NDB  Rwy  3, 
Amdt  24A 

VORor 
Tacan  Rwy 
15,  Amdt 
21 

VOR/DME  or 
GPS-A, 
AmdtS 

RNAV  (GPS) 
Rwy  36, 
Amdt  1 

VOR/DME 
RNAV  or 
GPS  Rwy 
25,  Amdt  6 

VOR/DME 
RNAV  or 
GPS  Rwy 
5,  Amdt  3A 

NDB  or  GPS 
Rw^  23, 
Amdt  1A 

GPS  Rwy 
20,  Orig 

LOC  BC  Rwy 

22,  Amdt  7 
VOR/DME  or 

GPS  Rwy 
10,  Amdt 
2C 

NDB  or  GPS 
Rwy  35, 
Amdt  28 

ILS  Rwy  35, 
Amdt  26 

RADAR-1, 
Amdt7 

VOR/DME 
RNAV  or 
GPSRw^ 

23,  Orig-B 
VOR/DME  or 

GPS-B, 

Amdt  1 
NDB  or  GPS 

Rwy  28, 

Amdt2A 
NDB  or  GPS 

Rwy  10, 

Amdt  1A 
GPS  Rwy  4, 

Orig-A 
GPS  Rwy 

22,  Orig-A 
LOC  Rwy  22, 

Orig 
NDB  Rwy 

22,  Orig 
VOR/DME  or 

GPS-B, 

Amdt  6 
NDB  or  GPS 

Rwy  15, 

Amdt9C 
ILS  Rwy  15, 
-I     Amdt3C 
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FDCOate 


09/05/03  ... 

09/05/03  ... 

09/05/03  ... 
09(104/03  ... 

09/05/03  ... 
09/04/03  ... 

09/04/03  ... 
09/02/03  ... 

09/02/03  ... 

09/02/03  ... 

08/29/03  ... 
08/29/03  ... 

Oa/29/03  ... 
08/29/03  ... 

08/29/03  ... 
08/29/03  ... 

09/06/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 
09/06/03  ... 

09/08/03  ... 

09/08/03  ... 
09/08/03  ... 
09/08/03  ... 


State 


NY 

NY 

NY 
NY 

NJ 
CO 

CO 

UT 

or 

WY 

TX 
TX 

TX 
TX 

TX 
TX 

w/r 

WA 

WA 

ID 

WA 
WA 

WA 

WA 
WA 
WA 


City 


Endicott 


Binghamton 

Binghamton 
Glens  Falls  . 


Manville  

Fort  Collins-<Loveland) 

Fort  Collins  (Loveland) 
St.  George 


Richfielcl 


Wortand 


Dallas 
Dallas 

Dallas 
Dallas  . 


McKinney 
El  Paso  ... 


Seattle 
Seattle 
Seattle 


Coeur  D'Alene 


Seattle 
Seattle 

Seattle 

Seattle 
Seattle 
Seattle 


Airport 


Tri-Cities 


Greater  BInghamton/Edwin  A.  Link  Field 

Greater  Binghamton/Edwin  A.  Link  Field 
Floyd  Bennett  Memorial 


Central  Jersey  Regional  .... 
Fort  Collins-Lovejand  Muni 

Fort  Collins  Loveland  Muni 
St.  George  Muni  


Richfield  Muni 

Worland  Muni  

Dallas-Love  Field 
Dallas-Love  Field 

Dallas-Love  Field 
Dallas-Love  Field 


McKinney  Muni 
West  Texas  


Seattle-Tacoma  INTL 


Seattle-Tacoma  INTL 


Seattle-Tacoma  INTL 


Coeur  D'Alene  Air  Terminal 


Seattle-Tacoma  INTL 
Seattle-Tacoma  INTL 

Seattle-Tacoma  INTL 

Seattle-Tacoma  INTL 
Seattle-Tacoma  INTL 
Seattle-Tacoma  INTL 


FDC  Number 


3/8616 

3/8529 

3/8528 
3/8047 

3/8564 
3/8449 

3/8448 
3/8244 

3/8242 

3/8213 

3/8113 
3/8114 

3/8115 
3/8116 

3/8121 
3/8203 

3/8686 

3/8681 

3/8691 

3/8643 

3/8680 
3/8682 

3/8683 

3/8684 
3/8685 
3/8687 


Subject 


VORor 

GPS-A, 

Amdt4 
VOR  or  GPS 

Rwy  10, 

Amdt6A 
ILS  Rwy  16, 

Amdt6B 
RNAV  (GPS) 

Rwy  19, 

Orig 
GPS  Rwy  7, 

Orig 
NDBRwy 

33,  Amdt 

4A 
ILS  Rwy  33, 

AmdtSB 
VOR/DME 

Rwy  34, 

Amdt  3 
RNAV  (GPS) 

Rwy  19, 

Orig 
VOR  or  GPS 

Rwy  16, 

AmdtSA 
ILS  Rwy  13L. 

Amdt  31 A 
ILS  Rwy 

13R,  Amdt 

4C 
ILS  Rwy  31 L, 

Amdt  19D 
ILS  Rwy 

31 R,  Amdt 

3C 
ILS  Rwy  17, 

Amdt  2 
VOR/DME  or 

GPS-A, 

Amdt  4 
RNAV  (GPS) 

Rwy34R, 

Orig-A 
RNAV  (GPS) 

Rwy  16L. 

Orig-A 
ILS  Rwy 

34R,  Orig- 

C 
VORor 

GPS-A, 

Orig-A 
ILS  Fiwy  16L, 

/\mdt1D 
VOR  Rwy 

16L/R 

Amdt  13 
ILS  Rwy  16R 

(CAT 

1.11,111). 

Amdt  12C 
RNAV  (GPS) 

Rwy 16R, 

Orig-A 
RNAV  (GPS) 

Rwy34L. 

Orig-A 
NDBRwy 

16R, /^mdt 

1 
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FDC  Date 


09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 
09/08/03  ... 
09/08/03  ... 

09/08/03  ... 
09/08/03  ... 
09/02/03  ... 

09/02/03  ... 

09/02/03  ... 
09/02/03  ... 

09/0/03  

08/30/03  ... 

09/02/03  ... 

09/02/03  ... 


State 


WA 

WA 

WA 
CO 
CO 
CO 

CO 

CO 

ID 

AK 
AK 
AK 
AK 

AK 

CA 
CA 
CA 

CA 
CA 
TX 

TX 

TX 
MO 

OK 

MO 

MO 

TX 


City 


Seattle 

Seattle 

Seattle 
Denver 
Denver 
Denver 

Denver 
Denver 


Twin  Falls 


Delta  Junction/Fort  Greely 
Delta  Junction/Fort  Greely 
Delta  Junction/Fort  Greely 
Delta  Junction/Fort  Greely 


Nome 


Burbank  ... 
Burt)ank  ... 
Burbank  ... 

Burbsmk  ... 
Burbank  ... 
Levelland  . 

Levelland  . 

Levelland  . 
Chillicottie 


Mangum 


Cassville 


Camdenton 


Levelland 


Airport 


Seattle-Taconfia  INTL 

Seattle-Tacoma  INTL 

Seattle-Tacoma  INTL 

Centennial 

Centennial  

Centennial 


Centennial 


Centennial 


Joslin  Field-Magic  Valley  Regk>nal 


Allen  AAF 
Allen  AAF 
Allen  AAF 
Allen  AAF 


Nome 


Burt)ank-Glendale-Pasadena 
Burtiank-Glendale-Pasadena 
Burbank-Glendale-Pasedena 

Burt>ank-Glendale-Pasadena 
Burtiank-Glendale-Pasadena 
Levelland  Muni  


Levelland  Muni  . 

Levelland  Muni  . 
Chillicothe  Muni 


Scott  Field 


Cassville  Muni 


Camdenton  Memorial 


Levelland  Muni 


FDC  Number 


3/8688 

3/8689 

3/8690 
3/8660 
3/8659 
3/8658 

3/8656 

3/8655 

3/8641 

3/8763 
3/8764 
3/8765 
3/8766 

3/8810 

3/8817 
3/8819 
3/8820 

3/8821 
3/8822 
3/8239 

3/8240 

3/8241 
3/8257 

3/8260 

3/8262 

3/8263 

3/8264 


Subject 


VORRwy 

34L/R, 

Amdt9 
NDBRwy 

34R,  Amdt 

8 
ILS  Rwy  34L, 

Orig-B 
GPS  Rwy 

35R,  Orig 
GPS  Rwy 

28,  Orig 
VOR/DME 

RNAVRwy 

28,  Amdt 

1A 
ILS  Rwy 

35R,  Amdt 

8 
NDBRwy 

35R,  /Vmdt 

10 
NDB  or  GPS 

Rwy  25. 

Amdt5A 
VORRwy 

18,  Orig 
GPS  Rwy 

18,  AnfKltl 
NDB-A, 

Amdt  1 
VOR/DME  or 

TACAN 

Rwy  18, 

Amdt  1 
NDBRwy 
'  27.  Amdt 

1A 
VOR  Rwy  8, 

Amdt  IOC 
ILS  Rwy  8. 

Amdt35B 
RNAV  (GPS) 

Rwy  8, 

Orig 
LOC  Rwy  8, 

Anr)dt2B 
NDB  Rwy  8, 

/Vmdt2B 
NDBRwy 

17.  Amdt 

2A 
NDBRwy 

35,  Amdt 

IB 
GPS  Rwy 

35,  Orig 
NDB  or  GPS 

Rwy  14, 

Amdt7 
RNAV  (GPS) 
^  Rwy  17, 

Orig 
VOR  or  GPS 

Rwy  8. 

AmdtIA 
VOR  or 

GPS-A, 

Amdt3 
GPS  Rwy 

17.  Orig 
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FDC  Date 


09/04/03  ... 

09/04/03  ... 

09/04/03  ... 
09/04/03  ... 

09/04/03  ... 
09/04/03  ... 
09/04A)3  ... 

09W/03  ... 

09/04/03  ... 
09/04/03  ... 

09/04/03  ... 
09/04/03  ... 

09/04/03  ... 

09/05/03  ... 

09/04/03  ... 

09/04/03  ... 

09/04/03  ... 

09/05/03  ... 

09/05/03  ... 

09/05/03  ... 
09/05/03  ... 

09/05/03  ... 
09/05/03  ... 

09/05/03  ... 

09/05/03  ... 
09/03/03  ... 
09/03/03  ... 
09/03/03  ... 


State 


MA 

ME 

ME 
ME 

CT 
ME 
MA 

MA 

MA 
MA 

MA 
MA 

ME 

SD 

MA 

MA 

TX 

TX 

TX 

MO 
MA 

MA 
SD 

MA 

NH 
LA 
LA 
LA 


City 


Beverly  . 
Augusta 


Houlton  ... 
Old  Town 


Oxford  .. 
Augusta 
Stow ...... 


Nantucket 

Nantucket 
Chatham  ., 

Plymouth  .. 
Taunton  .., 


Aubum-Lewiston 


Winner 
Orange 
Orange 


Greenville 


Mount  Pleasant 
Mount  Pleasant 


Washington 

Vineyard  Haven 


Orange 
Winner 


Vineyard  Haven 


Berlin 

Baton  Rouge 
Baton  Rouge 
Baton  Rouge 


Airport 


Beverly  Muni  .. 
Augusta  State 


Houlton  INTL  

Dewitt  Field  Old  Town  Muni 


Waterbury-Oxford  .. 

Augusta  State 

Minute  Man  Airfield. 


Nantucket  Memorial 

Nantucket  Memorial 
Chatham  Muni  


Plymouth  Muni 
Taunton  Muni  . 


Aubum-Lewiston  Muni 


Bob  Wiley  Field 


Orange  Muni 


Orange  Muni 


Majors 


Mount  Pleasant  Muni 

Mount  Pleasant  Muni 

Washington  Memorial 
Marthas  Vineyard  


Orange  Muni ; 

Bob  Wiley  Field 

Marthas  Vineyard  

Berlin  Muni  

Baton  Rouge  Metropolitan,  Ryan  Field 
Baton  Rouge  Metropolitan,  Ryan  Field 
Baton  Rouge  Metropolitan,  Ryan  Field 


FDC  Number 


3/8402 

3/8403 

3/8404 
3/8405 

3/8406 
3/8407 
3/8408 

3/8409 

3/8410 
3/8411 

3/8412 
3/8413 

3/8420 

3/8205 

3/8422 

3/8423 

3/8533 

3/8546 

3/8547 

3/8574 
3/8627 

3/8628 
3/8205 

3/8630 

3/8631 
3/8300 
3/8301 
3/8302 


Subject 


GPSRwy 

16,  Orig-A 
GPSRwy 

35,  Orig 
GPS-A,  Orig 
NDB  or  GPS 

Rwy22, 
AmdtS 
GPSRwy 

36,  Orig-A 
GPS  Rwy  8, 

Orig 
NDB  or 

GPS-A, 

Amdt7B 
VOR  or  GPS 

Rwy  24, 

Amdt  13A 
GPSRwy 

33,  Orig-B 
NDB  or 

GPS-A. 

Orig-A 
GPS  Rwy  6, 

Amdt2A 
NDB  or  GPS 

Rwy  30, 

Amdt4A 
NDB  or  GPS 

Rwy  4, 

Amdt  10A 
VOR  or 

GPS-A, 

Amdt6A 
NDB  or 

GPS-B, 

Amdt4B 
VOR  or 

GPS-A, 

Amdt  6 
NDB  or  GPS 

Rwy  35, 

Amdt  IB 
RNAV  (GPS) 

Rwy  17, 

Orig-B 
RNAV  (GPS) 

Rwy  35, 

Orig-A 
VOR  Rwy 

16,  Amdt  2 
VOR  or  GPS 

Rwy  6, 

Orig-D 
GPSRwy 

32,  Orig-B 
VOR  or 

GPS-A, 

Amdt6A 
VOR  or  GPS 

Rwy  24, 

Orig-B 
GPSRwy 

18,  Orig 
RADAR-1, 

Amdt  10A 
ILS  Rwy  13, 

Amdt  27 
ILS  Rwy 

22R,  Amdt 

9A 
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Effective  Upon  Publication— Continued 


FDC  Date 


09/03/03  ... 

09/03/03  ,.. 

09/03/03  ... 
09/03/03  ... 
09/03/03  ... 
09/05/03  ... 

09/05/03  ... 
09/05/03  ... 
09/05/03  ... 
09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 
09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/08/03  ... 

09/02/03  ... 

09/05/03  ... 
09/09/03  ... 

09/09/03  ... 
09/09/03  ... 
09/05/03  ... 


State 


LA 

LA 

LA 
LA 
LA 
VT 

MA 
TX 
TX 
MA 

MA 

NE 

NE 
NE 

NE 

NE 

NE 

PL 

FL 
IL 

Ml 
Ml 
SD 


City 


Baton  Rouge 


Baton  Rojjge 


Baton  Rouge  

Lake  Providence 
Lake  Providence 
Rutland  


Vineyard  Haven 

Granbury 

Granbury 

Hyannis 


Hyannis 

Lincoln  . 

Lincoln  . 
Lincoln  . 

Lincoln  . 

Lincoln  . 


North  Platte 


Marathon 


Fort  Pierce 
Chicago  .... 


Grand  Rapids 
Grand  Rapids 
Sioux  Falls 


Airport 


Baton  Rouge  Metropolitan,  Ryan  Field 


FDC  Number  I       Subject 


3/8303 


Baton  Rouge  Metropolitan,  Ryan  Field \  3/8304 


Baton  Rouge  Metropolitan,  Ryan  Field 

Byerley 

Byerley 

Rutland  State 


Marthas  Vineyard  

Granbury  Muni 

Granbury  Muni t 

Barnstable  Muni-Boardman/Polando  Field 

Barnstable  Muni-Boardman/Polando  Field 


Lincoln  Muni 

Lincoln  Muni 
Lincoln  Muni 

Lirvcoln  Murti 

Lincoln  Muni 


North  Platte  Regional  Airport,  Lee  Bird  Field 


3/8305 
3/8306 
3/8307 
3/8632 

3/8633 
3/8667 
3/8668 
3/8768 

3/8770 

3/8801 

3/8802 
3/8803 

3/8804 

3/8805 

3/8806 


Marathon/The  Florida  Keys  Marathon  j  3/8218 


St.  Lucie  County  INTL 
Chicago-O'-Hare  INTL 


Grand  Rapids/Gerald  R.  Ford  INTL 
Grand  Rapids/Gerald  R.  Ford  INTL 
Joe  Foss  Field 


3/8558 
3/8875 

3/8871 
3/8872 
3/8478 


LOCBCRwy 

4L,  Amdt 

6C 
VOR/DME 

Rwy  22R. 

Amdt8D 
NDBRwy 

31,  Amdt  2 
NDBRwy 

17,  Amdt  1 
GPS  Rwy 

17,  Orig 
GPS  Rwy 

19, /Vmdf 

2A 
ILS  Rwy  24, 

Orig-e 
VOR/DME- 

A,  Ong-A 
GPS  Rwy 

14,  Orig 
VOR  or  GPS 
-   Rwy  6, 

Amdt7C 
RNAV  (GPS) 

Rwy  24, 

Orig 
ILS  Rwy 
'    17R,  Amdt 

6B 
ILS  Rwy  35L, 

Amdt  11B 
NDB  or  GPS 

Rwy  35L, 

AmdtSB 
VOR  or  GPS 

Rwy  17L, 

Amdt6C 
VOR  or  GPS 

Rwy  17R, 

Amdt  1 1B 
VOR  or  GPS 

Rwy  35, 

Amdt  17B 
NDB  or  GPS 

Rwy  7, 

Amdt  3 
ILS  Rwy  9, 

Amdt  1A 
RNAV  (GPS) 

YRwy 

22R,  Orig- 

A 
ILS  Rwy  8R, 

AmdtSD 
ILS  Rwy  26L, 

Amdt20A 
RNAV  (GPS) 

Rwy  27, 

Orig 
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IFR  Doc.  03-24066  Filed  9-29-03;  8:45  am] 
HUMG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121  and  129 

(Doclwt  No.  FAA-20(»-15653;  Amendment 
No*.  121-287  and  129-38] 

RIN2120-AH96 

nightdeck  Security  on  Large  Cargo 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY^  This  document  makes  a 
correction  to  the  final  r\ile  prublished  in 
the  Federal  Register  on  Julv  18,  2003 
(68  FR  42874).  that  rule  provided  an 
alternative  means  of  compliance  to 
operators  of  alL-cargo  airplanes  that  are 
required  to  have  a  reinforced  security 
flightdeck  door. 

EFFECTIVE  DATE:  This  correction  is 
effective  on  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Keenan.  telephone  (202)  267-9579. 

Correction 

In  the  final  rule  FR  Doc.  03-18075, 
published  on  July  18,  2003,  (68  FR 
42874),  make  the  following  corrections: 

1.  On  page  42874,  in  column  1  in  the 
heading  section,  beginning  on  line  4. 
correct  "Amendment  Nos.  121-287  and 
129-37"  to  read  "Amendment  Nos. 
121-287  and  129-38." 

Issued  in  Washington.  iX]  on  September 
23,  2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc.  03-24745  Filed  9-29-03;  8:45  am] 

BNJJNG  CODE  4910-13-l> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
^  Protection 

DEPARTMENT  OF  THE  TREASURY 

19  CFR  Part  10 
(CBP  Dm:.  03-29] 
RIN 1515-AD24     . 

Preferential  Treatment  of  Brassieres 
Under  the  Carll)l)ean  Basin  Economic 
Recovery  Act 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 


ACTION:  Interi  n  regulations;  solicitation 
of  comments. 
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includes  a 
the  CBERA  i 
for  brassieres 
issues  that 
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DATES:  Interin 
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by  December : 
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and  Rulings 
Branch. 1300 
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Bureau  of  Customs 
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rule  effective  September 
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comments  are  to  be 
Bureau  of  Customs  and 
Office  of  Regulations 
J  attention:  Regulations 
ennsylvania  Avenue 
on,  DC  20229.  Submitted 
be  inspected  at  the 

and  Border 
9th  Street  NW., 
DC. 

INFORMATION  CONTACT: 
/ssues:  Robert  Abels, 
Operations  (202-927- 


ai  d 


Cynthia  Reese,  Office  of 
Rulings  (202-572- 


SUPPLEMENTAFfY  INFORMATION 

Background 

Textile  and  A^  tparel  Articles  Under  the 
Caribbean  Basin  Economic  Recovery  Act 

The  Caribbe  m  Basin  Economic 
Recovery  Act  the  CBERA,  also  referred 
to  as  the  Carib  jean  Basin  Initiative,  or 
CBI,  statute,  c(  dified  at  19  U.S.C.  2701- 
2707)  instituted  a  duty  preference 
program  that  a  pplies  to  exports  of  goods 
from  those  Caj  ibbean  Basin  countries 
that  have  been  designated  by  the 
President  as  pi  ogram  beneficiaries.  On 
May  18,  2000,  the  President  signed  into 
law  the  Trade  ind  Development  Act  of 
2000.  Pubhc  Liw  106-200,  114  Stat. 
251,  M^bich  in«  luded  as  Title  II  the 
United  States-  "aribbean  Basin  Trade 
Partnership  Ai  t,  or  CBTPA.  The  CBTPA 
provisions  inc  uded  section  211  which 


amended  section  213(b)  of  the  CBERA 
(19  U.S.C.  2703(b))  in  order  to,  among 
other  things,  provide  in  new  paragraph 
(2)  for  the  preferential  treatment  of 
certain  textile  and  apparel  articles, 
specified  in  subparagraph  (A),  that  had 
previously  been  excluded  from  the  CBI 
duty-free  program.  The  preferential 
treatment  for  those  textile  and  apparel 
articles  under  paragraph  (2)(A)  of 
section  213(b)  involves  not  only  duty- 
free treatment  but  also  entry  in  the 
United  States  free  of  quantitative 
restrictions,  limitations,  or  consultation 
levels.  Paragraph  (2)(A)  of  the  statute 
includes,  in  clause  (iv),  a  specific 
provision  covering  brassieres  from 
designated  CBTPA  beneficiary 
countries. 

On  October  2,  2000,  the  President 
signed  Proclamation  7351  to  implement 
the  provisions  of  the  CBTPA.  This 
Proclamation,  which  was  published  in 
the  Federal  Register  (65  FR  59329)  on 
October  4,  2000,  modified  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  by,  among  other 
things,  the  addition  of  a  new  Subchapter 
XX  to  Chapter  98  to  address  the  majority 
of  the  textile  and  apparel  provisions  of 
the  CBTPA.  Within  that  Subchapter  XX, 
the  brassieres  provision  of  paragraph 
(2)(A){iv)  of  the  CBTPA  statute  is  dealt 
with  in  U.S.  Note  2(d)  and  in 
subheading  9820.11.15. 

On- October  5,  2000,  the^.S.  Customs 
Service  (now  the  Bureau  of  Customs  and 
Border  Protection  (CBP))  published  in 
the  Federal  Register  (65  FR  59650)  T.D. 
00-68  to  amend  the  Customs 
Regulations  on  an  interim  basis  in  order 
to  set  forth  basic  legal  requirements  and 
procedures  that  apply  for  purposes  of 
obtaining  preferentiaJ  treatment  of 
textile  and  apparel  articles  pursuant  to 
the  provisions  added  to  section  213(b) 
by  the  CBTPA.  Those  interim 
regulations,  consisting  of  §§  10.221 
through  10.227  of  the  Customs  ^ 

Regulations  (19  CFR  10.221  through 
10.227),  include,  in  paragraph  (a)  of 
§  10.223,  a  list  of  the  various  groups  of 
articles  that  arfe  eligible  for  preferential 
treatment  under  the  statute.  Paragraph 
(a)(6)  of  §  10.223  specifically  addressed 
the  basic  CBTPA  brassieres  provision  of 
subclause  (I)  of  paragraph  (2)(A)(iv)  of 
the  statute  and  subheading  9820.11.15 
of  the  HTSUS.  The  regulatory  texts  set 
forth  in  T.D.  00-68  did  not  address 
subclauses  (II)  emd  (III)  of  paragraph 
(2)(A)(iv)  of  the  statute  and  U.S.  Note 
2(d)  of  Subchapter  XX,  Chapter  98, 
HTSUS,  because  under  the  terms  of  the 
statute  those  provisions  applied  only  to 
cuticles  entered  on  or  after  October  1 , 
2001. 

On  October  4,  2001,  CBP  (as  legacy 
Customs)  published  in  the  Federal 
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Register  (66  FR  50534)  T.D.  01-74  to 
amend  the  Customs  Regulations  on  an 
interim  basis  in  order  to  implement  the 
tenns  of  subclauses  (II)  and  (III)  of 
paragraph  (2)(A)(iv)  of  the  statute  and 
U.S.  Note  2(d)  of  Subchapter  XX. 
Chapter  98,  HTSUS.  Those  regulatory 
amendments  involved  primarily  the 
addition  of  a  new  §  10.228  which  set 
forth  specific  rules  for  the  application  of 
the  minimimi  75  and  85  percent  U.S. 
fabric  component  content  requirements 
imder  subclauses  (II)  and  (III)  that  took 
effect  for  purposes  of  preferential 
treatment  of  brassieres  described  in 
subclause  (I)  starting  on  October  1, 
2001. 

Trade  Act  of  2002  Amendments 

On  August  6,  2002,  the  President 
signed  into  law  the  Trade  Act  of  2002 
(the  "Act"),  Public  Law  107-210, 116 
Stat.  933.  Section  3107(a)  of  the  Act 
made  a  number  of  changes  to  the  textile 
and  apparel  provisions  of  paragraph 
(2)(A)  of  section  213(b)  of  the  CBERA. 
The  amendments  made  by  section 
3107(a)  of  the  Act  included  a  revision  of 
the  brassieres  provisions  of  paragraph 
(2)(A)(iv)  of  the  statute  which  involved 
the  following  textual  changes:  (1) 
Subclause  (I)  was  amended  by  the', 
addition  of  exception  language 
regarding  articles  covered  by  certain 
other  clauses  under  paragraph  (2)(A); 
and  (2)  subclauses  (II)  and  (III)  were 
amended  by  replacing  each  reference  to 
"fabric  components"  with  "fabrics,"  by 
adding  exclusion  language  regarding 
findings  and  trimmings  aifter  each 
reference  to  fabric(s),  and  by  adding 
various  references  to  articles  that  are 
"entered"  and  that  are  "eligible"  under 
clause  (iv).  The  principal  effects  of  the 
language  changes  within  subclauses  (II) 
and  (HI)  were:  (1)  Adoption  of  a  cost  or 
value  percentage  standard  based  on  a 
comparison  between  U.S.  fabric  and  all 
fabric  (rather  than  based  on  a 
comparison  between  U.S.  fabric 
components  and  all  fabric)  contained  in 
the  articles;  and  (2)  removal  of  the 
requirement  that  the  articles  must  be 
both  produced  and  entered  in  the  same 
year.  The  amended  paragraph  (2)(A)(iv) 
text  now  reads  as  follows: 

(iv)  CERTAIN  OTHER  APPAREL 
ARTICLES.— (I)  GENERAL  RULE.— Subject 
to  subclause  (II),  any  apparel  article 
classifiable  under  subheading  6212.10  of  the 
HTS,  except  for  articles  entered  under  clause 
(i),  (ii),  (iii),  (v),  or  (vi),  if  Ae  article  is  both 
cut  and  sewn  or  otherwise  assembled  in  the 
United  States,  or  one  or  more  CBTPA 
beneficiary  countries,  or  both. 

(II)  LIMITATION.— During  the  1-year 
period  beginning  on  October  1,  2001.  and 
during  each  of  the  6  succeeding  1-year 
periods,  apparel  articles  described  in 
subclause  (I)  of  a  producer  or  an  entity 


coDtroIling  production  shall  be  eligible  for 
preferential  treatment  under  subparagraph 
(B)  only  if  the  aggregate  cost  of  fabrics 
(exclusive  of  all  findings  and  trimmings) 
formed  in  the  United  States  that  are  used  in 
the  production  of  all  such  articles  of  that 
producer  or  entity  that  are  entered  and 
eligible  under  this  clause  during  the 
preceding  1-year  period  is  at  least  75  percent 
of  the  aggregate  declared  customs  value  of 
the  fabric  (exclusive  of  all  findings  and 
trimmings)  contained  in  all  such  articles  of 
that  producer  or  entity  that  are  entered  and 
eligible  under  this  clause  during  the 
preceding  1-year  period. 

(m)  DEVELOPMENT  OF  PROCEDURE  TO 
ENSURE  COMPLL\NCE.— The  United  States 
Customs  Service  shall  develop  and 
implement  methods  and  procedures  to 
ensure  ongoing  compliance  with  the 
requirement  set  forth  in  subclause  (II).  If  the 
Customs  Service  finds  that  a  producer  or  an 
entity  controlling  production  has  not 
satisfied  such  requirement  in  a  1-year  period, 
then  apparel  articles  described  in  subclause 
(I)  of  that  producer  or  entity  shall  be 
ineligible  for  preferential  treatment  under 
subparagraph  (B)  during  any  succeeding  1- 
year  period  until  the  aggregate  cost  of  fabrics 
(exclusive  of  all  findings  and  trimmings) 
formed  in  the  United  States  that  are  used  in 
the  production  of  such  articles  of  that 
producer  or  entity  entered  during  the 
preceding  1-year  period  is  at  least  85  percent 
of  the  aggregate  declared  customs  value  of 
the  fabric  (exclusive  of  all  findings  and 
trimmings)  contained  in  all  such  articles  of 
that  producer  or  entity  that  are  entered  and 
eligible  under  this  clause  during  the 
preceding  1-year  period. 

On  November  13,  2002,  the  President 
signed  Proclamation  7626  (published  in 
the  Federal  Register  at  67  FR  69459  on 
November  18,  2002)  which  included, 
among  other  things,  modifications  to  the 
HTSUS  to  implement  the  changes  to 
section  213(b)(2)(A)  of  the  CBERA  made 
by  section  3107(a)  of  the  Act.  Those 
modifications  included  an  amendment 
of  U.S.  Note  2(d)  to  Subchapter  XX, 
Chapter  98,  HTSUS,  to  reflect  the 
changes  to  subclauses  (II)  and  (III)  of 
paragraph  (2)(A)(iv)  of  the  statute 
discussed  above.  The  Proclamation 
further  provided  that  this  amendment  of 
U.S.  Note  2(d)  was  effective  with  respect 
to  goods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
October  1,2002. 

Changes  to  the  Interim  Regulatory  Texts 

As  a  consequence  of  the  statutory 
amendments  described  above  and  as  a 
result  of  the  modifications  to  the 
HTSUS  made  by  Proclamation  7626,  the 
interim  regulatory  provisions  published 
in  T.D.  01-74  no  longer  reflect  the 
current  standards  that  apply  for 
purposes  of  preferential  treatment  of 
brassieres  under  the  CBERA.  CBP  notes 
in  this  regard  that  the  effect  of  the 
statutory  changes  requires  changes 


throughout  the  text  of  interim  §  10.228. 
Moreover,  following  publication  of  T.D. 
01—74,  some  other  issues  came  to  the 
attention  of  CBP  that  warrant  additional 
changes  to  the  interim  §  10.228  text. 

Accordingly,  this  interim  rule 
document  revises  interim  §  10.228  in  its 
entirety  to  reflect  the  amendments  to  the 
statute  and  to  clarify  or  otherwise 
improve  the  previously  published  text. 
This  dociunent  is  limited  to  the  text  of 
interim  §  10.228  and  therefore  does  not 
address  the  change  that  the  Act  made  to 
paragraph  (2)(A)(iv)(I)  of  the  statute;  that 
provision  was  reflected  in  §  10.223(a)(6) 
within  the  interim  CBTPA  regulations 
published  in  T.D.  00-68  referred  to 
above  and  is  discussed  in  a  separate 
interim  rule  document  that  addresses 
the  other  statutory  changes  to  the 
CBERA  made  by  the  Act. 

It  is  the  intention  of  QBP,  after  the 
close  of  the  public  comment  period 
prescribed  in  this  docmnent,  to  publish 
one  final  nile  dociiment  that  addresses 
the  revised  §  10.228  provisions 
contained  in  this  document  and  the 
other  regulatory  changes  pertaining  to 
brassieres  under  the  CBTPA  that  were 
published  in  T.D.  01-74.  That  final  rule 
document  will  summarize  and  respond 
to  the  public  comments  previously 
submitted  on  the  changeS^to  §§  10.222 
and  10.223(a)(7)  published  in  T.D.  01- 
74  and  will  also  address  any  comments 
submitted  on  the  revised  §  10.228  text 
set  forth  in  this  document.  Because  CBP 
has  significantly  modified  §  10.228  in 
this  dociunent,  CBP  will  not  consider  or 
address  any  public  comments 
previously  submitted  on  the  text  of 
§  10.228  as  published  in  T.D.  01-74  that 
have  been  addressed  by  statutory 
changes.  Any  other  comments 
previously  submitted  will  be  addressed. 
If  a  member  of  the  public  wishes  to  have 
CBP  consider  a  new  issue  involving 
§  10.228,  a  new  comment  setting  forth 
that  issue  may  be  submitted  in 
accordance  with  the  comment 
procedures  prescribed  in  this  document. 

The  interim  regulatory  changes  to 
§  10.228  contained  in  this  document  are 
discussed  below. 

Amendments  To  Reflect  the  Statutory 
Changes 

The  changes  to  §  10.228  set  forth  in 
this  document  that  are  in  response  to 
the  changes  made  to  paragraph 
(2)(A)(iv)  of  the  statute  by  section 
3107(a)  of  the  Act  are  as  follows: 

1.  The  definition  of  "fabric 
components  formed  in  the  United 
States"  in  paragraph  (a)(3)  has  been 
replaced  by  a  definition  of  "fabrics 
formed  in  the  United  States"  to  reflect 
the  fact  that  subclauses  (II)  and  (III)  of 
the  statute  no  longer  refer  to  fabric 


56168        Federal  Register /Vol.  68,  No.  189/Tui  isday,  September  30,  2003 /Rules  and  Regulations 


"components."  Similarly,  the  definition 
of  "cost"  in  paragraph  (a)(4)  and  the 
definition  of  "declared  customs  value" 
in  paragraph  (a)(5}  have  been  modified 
to  refer  simply  to  "fabrics." 

2.  The  following  changes  have  been 
made  to  paragraph  (b)  which  concerns 
the  75/85  percent  U.S.  fabric  content 
requirements  for  preferential  treatment 
in  subclauses  (11)  and  (III)  of  the  statute: 

a.  In  the  introductory  text  of 
paragraph  (b)(1),  reference  is  made  to 
the  year  that  begins  on  "October  1, 
2002"  (rather  than  "October  1,  2001")  to 
reflect  the  applicable  effective  date  set 
forth  in  Proclamation  7626. 

b.  Throughout  the  paragraph  (b)  texts, 
all  references  toU.S.-formed  "fabric 
components"  have  been  replaced  by 
references  to  U.S.-formed  "fabric,"  the 
words  "produced  and"  have  been 
removed  from  the  expression  "produced 
and  entered,"  and  the  parenthetical 
reference  "(exclusive  of  all  findings  and 
trimmings)"  has  been  added  as 
appropriate  after  references  to  "fabrics" 
and  "fabric."  These  changes  simply 
conform'  the  regidatory  text  to  the 
wording  changes  in  the  statute. 

c.  Paragraph  (b)(l)(i),  which  concerns 
the  75  percent  requirement  of  subclause 
(U)  of  the  statute,  has  been  changed  to 
refer  to  articlesthat  are  "entered  as 
articles  described  in  §  10.223(a)(6),"  and 
paragraph  (b)(l)(ii),  which  concerns  the 
85  percent  requirement  of  subclause  (III) 
of  the  statute,  has  been  changed  to  refer 
to  articles  that  "conform  to  the 
production  standards  set  forth  in 

§  10.223(a)(6)."  These  wording  changes 
are  in  response  to  the  statutory  wording 
changes  regarding  articles  that  are 
"entered"  and  that  are  "eligible"  under 
clause  (iv).  The  differences  in  wording 
in  the  two  regulatory  texts  are  necessary 
in  order  to  enable  the  85  percent 
standard  to  operate.  CBP  notes  in  this 
regard  that  if  the  universe  of  articles  that 
are  looked  at  for  purposes  of  assessing 
compliance  with  the  85  percent 
standard  is  the  same  as  that  used  for 
purposes  of  the  75  percent  standard 
(that  is,  articles  that  were  entered  under 
the  HTSUS  subheading  that  applies  to 
articles  described  in  paragraph 
(2)(A)(iv)(I)  of  the  statute  and 
§  10.223(a)(6)),  it  would  be  impossible 
in  the  first  year  following  the  statutory 
changes  (that  is,  starting  on  October  1, 
2002)  for  a  new  producer  or  entity  to 
enter  the  program,  or  for  a  producer  or 
entity  that  failed  to  meet  the  75  percent 
standard  in  the  previous  year  to  reenter 
the  program.  This  is  because  application 
of  the  85  percent  standard  presupposes 
a  failure  to  have  met  the  75  percent 
standard  in  the  preceding  year,  in  which 
case.there  could  not  be  any  entries  in 
the  next  year  under  the  HTSUS 


subheading  th  It  applies  to  articles 
described  in  p  iragraph  (2)(A)(iv)(I)  of 
the  statute  and  §  10.223(a)(6)  against 
which  compliance  with  the  85  percent 
standard  can  Be  determined.  The 
wording  used  In  paragraph  (b)(l)(ii)  of 
the  regulatory  [text  (which  is  also 
reflected  in  tht  general  statement  of  the 
paragraph  (b)(1)  introductory  text  and  in 
the  general  rule  in  paragraph 
(b){2)(i)(A)),  b+^referring  to  articles  that 
meet  the  U.S./taribbean  cutting  and 
assembly  prockiction  requirement 
(regardless  of  i  he  HTSUS  subheading 
under  which  t  ley  are  entered),  is 
intended  to  avaid  this  anomalous  result. 

d.  In  the  ger  eral  rules  of  application 
set  forth  in  pai  agraph  (b)(2){i),  two  new 
subparagraphs  (C)  and  (D)  have  been 
added  to  clari^  the  application  of  the 
different  regulatory  language  for  the  75 
and  85  percen  standards  discussed  at 
point  c.  above,  and  former  subparagraph 
(D)  has  been  n  moved  because  it 
concerned  the  year  of  production  which 
is  no  longer  re  evant  under  the  amended 
statutory  text. 

e.  Also  in  p£  ragraph  (b)(2)(i),  former 
subparagraph  C)  has  been  redesignated 
as  subparagraah  (E)  and  the  text  has 
been  modifiedl  and  a  new  subparagraph 
(L)  has  been  ac  ded,  primarily  to  reflect 
that  the  findin  »s  and  trimmings  referred 
to  in  the  conte  ct  of  brassieres  are  not 
limited  to  fore  gn  findings  and 
trimmings. 

f.  Also  in  pa  agraph  (b)(2)(i),  former 
subparagraph  E)  has  been  redesignated 
as  subparagra{  h  (G)  and  the  text,  which 
concerns  a  nev  i  producer  or  new  entity 
controlling  pre  duction,  has  been  revised 
to  incorporate  he  new  wording 
("entered  as  at  icles  described  in 

§  10.223(a)(6)"  of  paragraph  (b)(l)(i) 
and  to  clarify  \  rhat  CBP  believes  is  a 
necessary  cone  lusion  under  the 
statutory  text,  hat  is,  that  in  the 
described  cont  jxt  the  producer  or  entity 
must  first  meel  the  85  (rather  than  the 
75)  percent  sta  idard. 

g.  In  paragra  )h  (b)(2)(ii),  a  new 
Example  2  anc  a  new  Example  3  have 
been  added  to  :over  new  subparagraphs 
(C)  and  (D)  of  Paragraph  (b)(2)(i),  and 
Examples  2  thi  ough  6  consequently 
have  been  rede  signated  as  Examples  4 
through  8. 

h.  Also  in  paragraph  (b)(2)(ii), 
redesignated  E  cample  6  has  been 
revised  in  orde  r  to  replace  the  former 
"produced  anc  entered"  in  the  same 
year  scenario  With  a  factual  pattern 
addressing  the  75  versus  85  percent 
standard  and  entry  in  different  years. 

i.  Also  in  paiagraph  (b)(2)(ii), 
redesignated  Eicample  7  has  been 
revised  in  ord*  to  reflect  that  the  85 
percent  standa  d  (rather  than  the  75 
percent  standa  d)  applies  to  a  new 


producer  or  entity  controlling 
production,  as  stated  in  redesignated 
and  revised  subparagraph  (G)  of 
paragraph  (b){2)(i). 

3.  In  paragraph  (c)(3)(i),  the  text  of  the 
declaration  of  compliance  has  been 
modified  by  removing  each  reference  to 
"components"  and  by  removing  the 
words  "produced  and"  before  the  word 
"entered"  in  blocks  4  and  6,  in  each 
case  to  reflect  changes  in  statutory 
language. 

4.  Finally,  in  paragraph  (d)(l)(v),  the 
next  to  last  sentence  has  been  modified 
to  state  that  the  inventory  records  must 
indicate  that  the  required  production 
occurred  (rather  than  "identify  the  date 
of  production),  and  the  last  sentence 
has  been  modified  to  refer  to  purchases 
made  during  the  "accounting  period" 
(rather  than  "year"),  because  the  year  of 
production  is  not  relevant  under  the 
amended  statute. 

Other  Amendments 

In  addition  to  the  changes  described 
above  that  result  from  the  changes  made 
to  the  statute  by  section  3107(a)  of  the 
Act,  CBP  has  included  a  number  of 
other  changes  in  the  revised  text  of 
§  10.228  set  forth  in  this  document. 
These  additional  changes,  which  are 
intended  to  clarify  or  otherwise  improve 
the  interim  regulatory  texts,  are  as 
follows: 

1.  The  definition  of  "cost"  in 
paragraph  {a)(4)  and  the  definition  of 
"declared  customs  value"  in  paragraph 
(a)(5)  have  been  revised  for  purposes  of 
clarity,  in  particular  in  order  to  include 
rules  covering  cases  in  which  there  is  no 
price  based  on  an  exportation  to  a 
CBTPA  beneficiary  country. 

2.  The  definition  of  "year"  in 
paragraph  (a)(6)  has  been  reworded  for 
purposes  of  clarity. 

3.  In  Example  1  under  paragraph 
(b)(2)(ii),  the  words  "in  the  first  year" 
have  been  added  to  the  scenario  in  the 
first  sentence  to  clarify  that  the  year  in 
question  is  one  during  which  the  75 
percent  standard  must  be  met. 

4.  In  Example  5  under  paragraph 
(b)(2)(ii),  the  references  to  foreign  origin 
straps  have  been  replaced  by  references 
to  "strips  and  labels"  to  ensure  that  the 
example  is  clearly  directed  to  findings 
and  trimmings  and  not  to  materials  tihat 
are  considered  to  be  components  of 
brassieres. 

5.  In  paragraph  (c)(3)(i),  the  text  of  the 
declaration  of  compliance  has  been 
modified  by  replacing  the  words  "all 
articles"  with  "brassieres"  in  blocks  4 
through  6  and  by  simplifying  the 
wording  within  block  6. 

6.  Finally,  in  paragraph  (c)(3)(ii),  the 
subparagraph  (E)  instruction  for 
completion  of  block  6  has  been  removed 
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in  light  of  tne  simplification  of  the  block 
6  text,  and  former  subparagraph  (F) 
consequently  has  been  redesignated  as 
(E). 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  CBP,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
§  103.11(b)  of  the  Customs  Regulations 
(19  CFR  103.11(b)),  on  regular  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  Office  of  Regulations 
and  Rulings,  Bureau  of  Customs  and 
Border  Protection.  799  9th  Street,  NW., 
Washington,  DC.  Arrangements  to 
inspect  submitted  comments  should  be 
made  in  advance  by  calling  Mr.  Joseph 
Clark  at  (202)  572-8768. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date 

Requirements  and  the  Regulatory 
Flexibility  Act 

Pinsuant  to  the  provisions  of  5  U.S.C. 
553(b)(B),  CBP  has  determined  that 
prior  public  notice  and  comment 
procedures  on  these  regulations  are 
unnecessary  and  contrary  to  the  public 
interest.  The  regulatory  changes  provide 
trade  benefits  to  the  importing  public,  in 
some  cases  implement  direct  statutory 
mandates,  and  are  necessary  to  carry  out 
the  preferential  treatment  and  United 
States  tariff  changes  proclaimed  by  the 
President  under  the  Caribbean  Basin 
Economic  Recovery  Act.  For  the  same 
reasons,  pursuant  to  the  provisions  of  5 
U.S.C.  553(d)(1)  and  (3),  CBP  finds  that 
there  is  good  cause  for  dispensing  with 
a  delayed  effective  date.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  interim  regulations,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  interim  rule  has 
previously  been  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  under  OMB  control  number 
1515-0226. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

Signing  Authority 

This  regulation  is  being  issued  in 
accordance  with  19  CFR  0.1(c)(1), 

List  of  Subjects  in  19  CFR  Part  10 

Assembly.  Bonds,  Caribbean  Basin 
Initiative,  Customs  duties  and 
inspection,  Exports,  Imports,  Preference 
programs,  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

Amendments  to  the  Regulations 

■  For  the  reasons  set  forth  in  the 
preamble,  part  10  of  the  Customs 
Regulations  (19  CFR  part  10)  is  amended 
as  set  forth  below: 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

■  1.  The  authority  citation  for  part  10 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States  (HT8US}),  1321, 1481, 1484,. 
1498,  1508,  1623,  1624,  3314; 

***** 

SecUcns  10.221  through  10.228  and 
§§  10.231  through  10.237  also  issued  under 
19  U.S.C.  2701  et  seq. 

m  2.  Section  1U.228  is  revised  to  read  as 
follows: 

§  1 0.228    Additional  requirements  for 
preferential  treatment  of  brassieres. 

(a)  Definitions.  When  used  in  this 
section,  the  following  terms  have  the 
meanings  indicated:     . 

(1)  Producer.  "Producer"  means  an 
individual,  corporation,  partnership, 
association,  or  other  entity  or  group  that 
exercises  direct,  daily  operational 
control  over  the  production  process  in 

a  CBTPA  beneficiaiY  country. 

(2)  Entity  controlling  production. 
"Entity  controlling  production"  means 
an  individual,  corporation,  partnership, 
association,  or  other  entity  or  group  that 
is  not  a  producer  and  that -controls  the 
production  process  in  a  CBTPA 
beneficiary  countiy  through  a 
contractual  relationship  or  other 
indirect  means. 

(3)  Fabrics  formed  in  the  United 
States.  "Fabrics  formed  in  the  United 
States"  means  fabrics  that  were 
produced  by  a  weaving,  knitting, 
needling,  tufting,  felting,  entangling  or 
other  fabric-making  process  performed 
in  the  United  States. 

(4)  Cost.  "Cost"  when  used  with 
reference  to  fabrics  formed  in  the  United 
States  means: 


(i)  The  price  of  the  fabrics  when  last 
purchased,  f.o.b.  port  of  exportation,  as 
set  out  in  th-  invoice  or  other 
commercial  documents,  or,  if  the  price 
is  other  than  f.d.b.  port  of  exportation: 

(A)  The  pri(  e  as  set  out  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price;  or 

(B)  If  no  exportation  to  a  CBTPA 
beneficiary  country  is  involved,  the 
price  as  set  out  in  the  invoice  or  other 
conunercial  documents,  4ess  the  freight, 
insinance,  packing,  and  other  costs 
incurred  in  transporting  the  fabrics  to 
the  place  of  production  if  included  in 
that  price;  or 

(ii)  If  the  price  cannot  be  determined 
under  paragraph  (a)(4)(i)  of  this  section 
or  if  CBP  finds  that  price  to  be 
unreasonable,  all  reasonable  expenses 
incurred  in  the  growth,  production, 
manufacture,  or  other  processing  of  the 
fabrics,  including  the  cost  or  value  of 
materials  (which  includes  the  cost  of 
non-recoverable  scrap  generated  in 
forming  the  fabrics)  and  general 
expenses,  plus  a  reasonable  amoimt  for 
profit,  and  the  freight,  insinance, 
packing,  and  other  costs,  if  any, 
incurred  in  transporting  the  fabrics  to 
the  port  of  exportation. 

(5)  Declared  customs  value.  "Declared 
customs  value"  when  used  with 
reference  to  fabric  contained  in  an 
article  means  the  siun  of: 

(i)  The  cost  of  fabrics  formed  in  the 
United  States  that  the  producer  or  entity 
controlling  production  can  verify;  and  . 

(ii)  The  cost  of  all  other  fabric 
contained  in  the  article,  exclusive  of  all 
findings  and  trimmings,  determined  as 
follows: 

(A)  In  the  case  of  fabric  purchased  by 
the  producer  or  entity  controlling 
production,  the  f.o.b.  port  of  exportation 
price  of  the  fabric  as  set  out  in  the 
invoice  or  oilier  commercial  documents, 
or,  if  the  price  is  other  than  f.o.b.  port 
of  exportation: 

( JJ  The  price  as  set  out  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price,  plus  expenses  for 
embroidering  and  dyeing,  printing,  and 
finishing  operations  applied  to  the 
fabric  if  not  included  in  that  price;  or 

(2)  If  no  exportation  to  a  CBTPA 
beneficiary  country  is  involved,  the 
price  as  set  out  in  the  invoice  or  other 
commercial  documents,  plus  expenses 
for  embroidering  and  dyeing,  printing, 
and  finishing  operations  applied  to  the 
fabric  if  not  included  in  that  price,  but 
less  the  freight,  insurance,  packing,  and 
other  costs  incurred  in  transporting  the 
fabric  to  the  place  of  production  if 
included  in  that  price; 
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(B)  In  the  case  of  febric  for  which  the 
cost  cannot  be  determined  under 
paragraph  {a){5)(ii)(A)  of  this  section  or 
if  CBP  finds  that  cost  to  be 
unreasonable,  all  reasonable  expenses 
incurred  in  the  growth,  production,  or 
manufacture  of  the  fabric,  including  the 
cost  or  value  of  materials. (which 
includes  the  cost  of  non-recoverable    ' 
scrap  generated  in  the  growth, 
production,  or  manufacture  of  the 
fabric),  general  expenses  and 
embroidering  and  dyeing,  printing,  and 
finishing  expenses,  plus  a  reasonable 
amount  for  profit,  and  the  freight, 
insurance,  packing,  and  other  costs,  if 
any,  incurred  in  transporting  the  fabric 
to'the  port  of  exportation; 

(C)  In  the  case  of  fabric  components 
purchased  by  the  producer  or  entity 
controlling  production,  the  f.o.b.  port  of 
exportation  price  of  those  fabric 
components  as  set  out  in  the  invoice  or 
other  commercial  documents,  less  the 

.cost  or  value  of  any  non-textile 
"^materials,  and  less  expenses  for  cutting 
or  other  processing  to  create  the  fabric 
components  other  than  knitting  to 
shape,  that  the  producer  or  entity 
controlling  production  can  verify,  or,  if 
the  price  is  other  than  f.o.b.  port  of 
exportation: 

[1)  The  price  as  set  out  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price,  less  the  cost  or  value 
of  any  non-textile  materials,  and  less 
expenses  for  cutting  or  other  processing 
to  create,  the  fiabric  components  other 
than  knitting  to  shape,  diat  the  producer 
or  entity  controlling  production  can 
verify;  or 

U)  If  no  exportation  to  a  CBTPA 
beneficiary  country  is  involved,  the 
price  as  set  out  in  the  invoice  or  other 
commercial  documents,  less  the  cost  or 
value  of  any  non-textile  materials,  and 
less  expenses  for  cutting  or  other 
processing  to  create  the  fabric 
components  other  than  knitting  to 
shape,  that  the  producer  or  entify 
controlling  production  can  verify,  and 
less  the  freight,  insurance,  packing,  and 
other  costs  incurred  in  transporting  the 
fabric  components  to  the  place  of 
production  if  included  in  that  price;  and 

(D)  In  the  case  of  fabric  components 
for  which  a  fabric  cost  cannot  be 
determined  under  paragraph  (a)(5)(ii)(C) 
of  this  section  or  if  CBP  finds  that  cost 
to  be  unreasonable:  all  reasonable 
expenses  incurred  in  the  growth, 
production,  or  manufacture  of  the  fabric 
components,  including  the  cost  or  value 
of  materials  (which  does  not  include  the 
cost  of  recoverable  scrap  generated  in 
the  growth,  production,  or  manufactiue 
of  the  febric  components;)  and  general 
expenses,  but  excluding  the  cost  or 


value  of  any  n  Dn-textile  materials,  and 
excluding  exp  mses  for  cutting  or  other 
processing  to  i  :reate  the  fabric 
components  o  her  than  knitting  to 
producer  or  entity 
controlling  production  can  verify,  plus 
a  reasonable  amount  for  profit,  and  the 
height,  insurance,  packing,  and  other 
costs,  if  any,  imciured  in  transporting 
the  fabric  components  to  the  port  of 
exportation. 

(6)  Year.  "Y  jar"  means  a  12-month 
period  beginn  ng  on  October  1  and 
ending  on  Sep  tember  30  but  does  not 
include  emy  V,  -month  period  that  began 
prior  to  Octob  sr  1 ,  2000. 

(7)  Entered.  'Entered"  means  entered, 
or  withdrawn  rom  warehouse  for 
consumption,  in  the  customs  territory  of 
the  United  Sta  :es. 

(b)  Limitatic  ns  on  preferential 
treatment — [1]  General.  During  the  year 
that  begins  on  October  1,  2002,  and 
during  any  sul  sequent  year,  articles  of 
a  producer  or  i  n  entity  controlling 
production  thi  t  conform  to  the 
production  sta  adards  set  forth  in 
§  10.223(a)(6)  fvill  be  eligible  for 
preferential  treatment  only  if: 

(i)  The  aggre  gate  cost  of  fabrics 
(exclusive  of  a  1  findings  and  trimmings) 
formed  in  the  Jnited  States  that  were 
used  in  the  pr<  iduction  of  all  of  those 
articles  of  that  producer  or  that  entity 
controlling  pr(  duction  that  are  entered 
as  articles  desqribed  in  §  10.223(a)(6) 
diu°ing  the  imitiediately  preceding  year 
was  at  least  75  percent  of  the  aggregate    , 
declared  custo  ns  vadue  of  the  fabric 
(exclusive  of  a  1  findings  and  trimmings) 
contained  in  a  1  of  those  articles  of  that 
producer  or  th  it  entity  controlling 
production  ths  t  are  entered  as  articles 
described  in  §  10.223(a)(6)  diiring  that 
year;  or 

(ii)  In  a  case  in  which  the  75  percent 
requirement  s€  t  forth  in  paragraph 
(b)(l)(i)  of  this  section  was  not  met 
during  a  year  s  nd  therefore  those 
articles  of  that  producer  or  that  entity 
controlling  pn  duction  were  not  eligible 
for  preferentia  treatment  during  the 
following  year  the  aggregate  cost  of 
fabrics  (exclus  ve  of  all  findings  and 
trimmings)  for  ned  in  the  United  States 
that  were  used  in  the  production  of  all 
of  those  article  s  of  that  producer  or  that 
entity  control!  ng  production  that 
conform  to  the  production  standards  set 
forth  in  §  10.22  3(a)(6)  and  that  were 
entered  during  the  immediately 
preceding  year  was  at  least  85  percent 
of  the  aggregate  declared  customs  value 
of  the  fabric  (exclusive  of  all  findings 
and  trimmings)  contained  in  all  of  diose 
articles  of  that  producer  or  that  entity 
controlling  pre  duction  that  conform  to 
the  production  standards  set  forth  in 


§  10.223(a)(6)  and  that  were  entered 
during  that  year;  and 

(iii)  In  conjimction  vkrith  the  filing  of 
the  claim  for  preferential  treatme&t 
under  §  10.225,  the  importer  records  on 
the  entry  summary  or  warehouse 
withdrawal  for  consumption  (Customs 
Form  7501,  coliunn  34),  or  its  electronic 
equivalent,  the  distinct  and  unique 
identifier  assigned  by  CBP  to  the 
applicable  documentation  prescribed 
imder  paragraph  (c)  of  this  section. 

(2)  Rules  of  application — (i)  General. 
For  purposes  of  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  of  this  section  and  for  purposes 
of  preparing  and  filing  the 
documentation  prescribed  in  paragraph 
(c)  of  this  section,  the  following  rules 
will  apply: 

(A)  The  articles  in  question  must  have 
been  produced  in  the  manner  specified 
in  §  10.223(a)(6)  and  the  articles  in 
question  must  be  entered  within  the 
same  year; 

(B)  Articles  that  are  exported  to 
countries  other  than  the  United  States 
and  are  never  entered  are  not  to  be 
considered  in  determining  compliance 
with  the  75  or  85  percent  standard 
specified  in  paragraph  (b)(l)(i)  or 
paragraph  (b)(l)(ii)  of  this  section; 

(C)  Articles  that  are  entered  luider  an 
HTSUS  subheading  other  than  the 
HTSUS  subheading  which  pertains  to 
articles  described  in  §  10.223(a)(6)  are 
not  to  be  considered  in  determining 
compliance  with  the  75  percent 
standard  specified  in  paragraph  (b)(l)(i) 
of  this  section; 

(D)  For  pvuposes  of  determining 
compliance  with  the  85  percent 
standard  specified  in  paragraph  (b)(l)(ii) 
of  this  section,  all  articles  that  conform 
to  the  production  standards  set  forth  in 
§  10.223(a)(6)  must  be  considered, 
regardless  of  the  HTSUS  subheading 
under  which  they  were  entered; 

(E)  Fabric  components  and  fabrics 
that  constitute  .findings  or  trimmings  are 
not  to  be  considered  in  determining 
compliance  with  the  75  or  85  percent 
standard  specified  in  paragraph  (b)(l)(i) 
or  paragraph  (b)(l)(ii)  of  this  section; 

(F)  Beginning  October  1,  2002,  in 
order  for  articles  to  be  eligible  for 
preferential  treatment  in  a  given  year,  a 
producer  of,  or  entity  controlling 
production  of,  those  articles  must  have 
met  the  75  percent  standard  specified  in 
paragraph  (b)(l)(i)  of  this  section  during 
the  inunediately  preceding  year.  If 
articles  of  a  producer  or  entity 
controlling  production  fail  to  meet  the 
75  percent  standard  specified  in 
paragraph  (b)(l)(i)  of  this  section  during 
a  year,  articles  of  that  producer  or  entity 
controlling  production: 

(3)  Will  not  be  eligible  for  preferential 
treatment  during  the  following  year;  " 
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(2)  Will  remain  ineligible  for 
preferential  treatment  imtil  the  year  that 
follows  a  year  in  which  articles  of  that 
producer  or  entity  controlling 
production  met  the  85  percent  standard 
specified  in  paragraph  (b)(l)(ii)  of  this 
section;  and 

[3]  After  the  85  percent  standard 
specified  in  paragraph  (b)(l)(ii)  of  this 
section  has  been  met,  will  again  be 
subject  to  the  75  percent  standard 
specified  in  paragraph  (b)(l)(i)  of  this 
section  diuing  the  following  year  for 
purposes  of  determining  eligibility  for 
preferential  treatment  in  the  next  year. 

(G)  A  new  producer  or  new  entity 
controlling  production,  that  is,  a 
producer  or  entity  controlling 
production  whichdid  not  produce  or 
control  production  of  articles  that  were 
entered  as  articles  described  in 
§  10.223(a)(6)  diuing  the  immediately 
preceding  year,  must  first  establish 
compliance  with  the  85  percent 
standard  specified  in  paragraph  (b)(l)(ii) 
of  this  section  as  a  prerequisite  to 
preparation  of  the  declaration  of 
compliance  referred  to  in  paragraph  (c) 
of  this  section; 

(H)  A  declaration  of  compliance 
prepared  by  a  producer  or  by  an  entity 
controlling  production  must  cover  all 
production  of  that  producer  or  all 
production  that  the  entity  controls  for 
the  year  in  question; 

(I)  A  producer  is  not  required  to 
prepare  a  declaration  of  compliance  if 
all  of  its  production  is  covered  by  a 
declaration  of  compliance  prepared  by 
an  entity  controlling  production; 

(J)  In  the  case  of  a  producer,  the  75  or 
85  percent  standard  specified  in 
paragraph  (b)(l)(i)  or  paragraph  (b)(l)(ii) 
of  this  section  and  the  declaration  of 
compliance  procedure  under  paragraph 
(c)  of  this  section  apply  to  all  articles  of 
that  producer  for  the  year  in  question, 
even  if  some  but  not  all  of  that 
production  is  also  covered  by  a 
declaration  of  compliance  prepared  by 
£in  entity  controlling  production; 

(K)  The  U.S.  importer  does  not  have 
to  be  the  producer  or  the  entity 
controlling  production  who  prepared 
the  declaration  of  compliance;  and 

(L)  The  exclusion  references  regarding 
findings  and  trimmings  in  paragraph 
(b)(l)(i)  and  paragraph  (b)(l)(ii)  of  this 
section  apply  to  all  findings  and 
trimmings,  whether  or  not  they  are  of 
foreign  origin. 

(ii)  Examples.  The  following 
examples  will  illustrate  application  of 
the  principles  set  forth  in  paragraph 
(b)(2)(i)  of  this  section. 

Example  1.  A  CBTPA  beneficiary  country 
producer  of  articles  that  meet  the  production 
standards  specified  in  §  10.223(a)(6)  in  the 
first  year  sends  50  percent  of  that  production 


to  CBTPA  region  markets  and  the  other  50 
percent  to  the  U.S.  market;  the  cost  of  the 
fabrics  formed  in  the  United  States  eqtials 
100  percent  of  the  value  of  all  of  the  fabric 
in  the  articles  sent  to  the  CBTPA  region  and 
60  percent  of  the  value  of  all  of  the  fabric  in 
the  articles  sent  to  the  United  States. 
Although  the  cost  of  fabrics  formed  in  the 
United  States  is  more  than  75  percent  of  the 
value  of  all  of  the  fabric  used  in  all  of  the 
articles  produced,  this  producer  could  not 
prepare  a  valid  declaration  of  compliance 
because  the  articles  sent  to  the  United  States 
did  not  meet  the  minimum  75  percent 
standard. 

Example  2.  A  producer  sends  to  the  United 
States  in  the  first  year  three  shipments  of 
articles  that  meet  the  description  in 
§  10.223(a)(6);  one  of  those  shipments  is 
entered  under  the  HTSUS  subheading  that 
covers  articles  described  in  §  10.223(a)(6),  the 
second  shipment  is  entered  under  the 
HTSUS  subheading  that  covers  articles 
described  in  §  10.223(a)(12),  and  the  third 
shipment  is  entered  under  subheading 
9802.00.80,  HTSUS.  In  determining  whether 
the  minimum  75  percent  standard  has  been 
met  in  the  first  year  for  purposes  of  entry  of 
articles  under  the  HTSUS  subheading  that 
covers  articles  described  in  §  10.223(a)(6) 
during  the  following  (that  is,  second)  year, 
consideration  must  be  restricted  to  the 
articles  in  the  first  shipment  and  therefore 
must  not  include  the  articles  in  the  second 
and  third  shipments. 

Example  3.  A  producer  in  the  second  year 
begins  production  of  articles  that  conform  to 
the  production  standards  specified  in 
§  10.223(a)(6);  some  of  those  articles  are 
entered  in  that  year  vmder  HTSUS 
subheading  6212.10  and  others  under  HTSUS 
subheading  9802.00.80  but  none  are  entered 
in  that  year  under  the  HTSUS  subheading 
which  pertains  to  articles  described  in 
§  10.223(a)(6)  because  the  75  percent 
standard  had  not  been  met  in  the  preceding 
(that  is,  first)  year.  In  this  case  the  85  percent 
standard  applies,  and  all  of  the  articles  that 
were  entered  under  the  various  HTSUS 
provisions  in  the  second  year  must  be  taken 
into  account  in  determining  whether  that  85 
percent  standard  has  been  met.  If  the  85 
percent  was  met  in  the  aggregate  for  all  of  the 
articles  entered  in  the  second  year,  in  the 
next  (that  is,  third)  year  articles  of  that 
producer  may  receive  preferential  treatment 
under  the  HTSUS  subheading  which  pertains 
to  articles  described  in  §  10.223(a)(6). 

Example  4.  An  entity  controlling 
production  of  articles  that  meet  the 
description  in  §  10.223(a)(6)  buys  for  the        < 
U.S.,  Canadian  and  Mexican  markets:  the 
articles  in  each  case  are  first  sent  to  the 
United  States  where  they  are  entered  for 
consumption  and  then  placed  in  a 
commercial  warehouse  from  which  they  are 
shipped  to  various  stores  in  the  United 
States,  Canada  and  Mexico.  Notwithstanding 
the  fact  that  some  of  the  articles  ultimately 
ended  up  in  Canada  or  Mexico,  a  declaration 
of  compliance  prepared  by  the  entity 
controlling  production  must  cover  all  of  the 
articles  rather  than  only  those  that  remained 
in  the  United  Slates  because  all  of  those 
articles  had  been  entered  for  consumption. 

Example  5.  Fabric  is  cut  and  sewn  in  the 
United  States  with  other  U.S.  materials  to 


form  cups  which  are  joined  together  to  form 
brassiere  front  subassemblies  in  the  United 
States,  and  those  front  subassemblies  are 
then  placed  in  a  warehouse  in  the  United 
States  where  they  are  held  until  the  following 
year;  during  that  following  year  all  of  the 
front  subassemblies  are  shipped  to  a  CBTPA 
beneficiary  country  where  they  are 
assembled  with  elastic  strips  and  labels 
produced  in  an  Asian  country  and  other 
fabrics,  components  or  materials  produced  in 
the  CBTPA  beneficiary  country  to  form 
articles  that  meet  the  production  standards 
specified  in  §  10.223(a)(6)  and  that  are  then 
shipped  to  the  United  States  and  entered 
during  that  same  year.  In  determining 
whether  the  entered  articles  meet  the 
minimum  75  or  85  percent  standard,  the 
fabric  in  the  elastic  strips  and  labels  is  to  be 
disregarded  enUrely  because  the  strips  and 
labels  constitute  findings  or  trimmings  for 
purposes  of  this  section,  and  all  qf  the  fabric 
in  the  front  subassemblies  is  coimtable 
because  it  was  all  formed  in  the  United  States 
and  used  in  the  production  of  articles  that 
were  entered  in  the  same  year. 

Example  6.  A  CBTPA  beneficiary  country 
producer's  entire  production  of  articles  that 
meet  the  description  in  §  10.223(a)(6)  is  sent 
to  a  U.S.  importer  in  two  separate  shipments, 
one  in  February  and  the  other  in  )une  of  the 
same  calendar  year;  the  articles  shipped  in 
February  do  not  meet  the  minimum  75 
percent  standau'd,  the  articles  shipped  in  June 
exceed  the  85  percent  standard,  and  the 
articles  in  the  two  shipments,  taken  together, 
do  meet  the  75  percent  standard:  the  articles 
covered  by  the  February  shipment  are 
entered  for  consumption  on  March  1  of  that 
calendar  year,  and  the  articles  covered  by  the 
June  shipment  are  placed  in  a  CBP  bonded 
warehouse  upon  arrival  and  are  subsequently 
withdrawn  &x>m  warehouse  for  consumption 
on  November  1  pf  that  calendar  year.  The 
CBTPA  beneficiary  country  producer  may 
not  prepare  a  valid  declaration  of  compliance 
covering  the  articles  in  the  first  shipment 
because  those  articles  did  not  meet  the 
minimum  75  percent  standard  and  because 
those  articles  cannot  be  included  with  the 
articles  of  the  second  shipment  on  the  same 
declaration  of  compliance  since  they  were 
entered  in  a  different  year.  However,  the 
CBTPA  beneficiary  country  producer  may 
prepare  a  valid  declaraUon  of  compliance 
covering  the  articles  in  the  second  shipment 
because  those  articles  did  meet  the  requisite 
85  percent  standard  which  would  apply  for 
purposes  of  entry  of  articles  in  the  following 
year. 

Example  7.  A  producer  in  the  second  year 
begins  production  of  articles  exclusively  for 
the  U.S.  market  that  meet  the  production 
standards  specified  in  §  10.223(a)(6).  but  the 
entered  articles  do  not  meet  the  requisite  85 
percent  standard  until  the  third  year;  the 
entered  articles  fail  to  meet  the  75  percent 
standard  in  the  fourth  year;  and  the  entered 
articles  do  not  attain  the  85  {iercent  standard 
until  the  sixth  year.  The  producer's  articles 
may  not  receive  preferential  treatment  during 
the  second  year  because  there  was  no 
production  (and  thus  there  were  no  entered 
articles)  in  the  immediately  preceding  (that 
is,  first)  yeeir  on  which  to  assess  compliance 
with  the  75  percent  standard.  The  producer's 
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articles  also  may  not  receive  preferential 
treatment  during  the  third  year  because  the 
85  percent  standard  was  not  met  in  the 
immediately  preceding  (that  is,  second)  year. 
However,  the  producer's  articles  are  eligible 
for  preferential  treatment  during  the  fourth 
year  based  on  compliance  with  the  85 
percent  standard  in  the  immediately 
preceding  (that  is,  third;  year.  The  producer's 
articles  may  not  receive  preferential 
treatment  during  the  fifth  year  because  the  75 
percent  standard  was  not  met  in  the 
immediately  preceding  (that  is,  fourth)  year. 
The  producer's  articles  may  not  receive 
preferential  treatment  during  the  sixth  year 
because  the  85  percent  standard  has  become 
applicable  and  was  not  met  in  the 
immediately  preceding  (that  is,  fifth)  year. 
The  producer's  articles  are  eligible  for 
preferential  treatment  during  the  seventh 
year  because  the  85  percent  standard  was  met 
in  the  immediately  preceding  (that  is,  sixth) 
year,  and  during  that  seventh  year  the  75 
percent  standard  is  appHcable  for  purposes  of 
determining  whether  the  producer's  articles 
are  eligible  for  preferential  treatment  in  the 
following  (that  is,  eighth)  year. 

Example  8.  An  entity  controlling 
production  (Entity  A)  uses  five  CBTPA 
beneficiary  country  producers  (Producers  1- 
5),  all  of  which  produce  only  articles  that 
meet  the  description  in  §  10.223(a)(6); 
Producers  1-4  send  all  of  their  production  to 
the  United  States  and  Producer  5  sends  10 
percent  of  its  production  to  the  United  States 
and  the  rest  to  Europe;  Producers  1-3  and 
Producer  5  produce  only  pursuant  to 
contracts  with  Entity  A,  but  Producer  4  also 
operates  independently  of  Entity  A  by 
producing  for  several  U.S.  importers,  one  of 
which  is  an  entity  controlling  production 
(Entity  B)  that  also  controls  all  of  the 
production  of  articles  of  one  c^her  producer 
(Producer  6)  which  sends  all  of  its 
production  to  the  United  States.  A 
declaration  of  compliance  prepared  by  Entity 
A  must  cover  all  of  the  articles  of  Producers 
1-3  and  the  10  percent  of  articles  of  Producer 
5  that  are  sent  to  the  United  States  and  that 
portioR  of  the  articles  of  Producer  4  that  are 
produced  pursuant  to  the  contract  with 
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(c)  Documer  tation — (1)  Initial 
declaration  of  compliance.  In  order  for 
an  importer  to  comply  with  the 
requirement  sat  forth  in  paragraph 
(b)(l)(iii)  of  this  section,  the  producer  or 
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)  of  this  section,  a 
;ompliance  with  the 
applicable  75  ( i  85  percent  requirement 
prescribed  in  paragraph  [b)(l)(i)  or 

section.  After  filing  of 
of  compliance  has  been 
completed,  CBP  will  advise  the 
producer  or  thi ;  entity  controlling 
production  of  he  distinct  and  unique 
identifier  assig  ned  to  that  declaration. 
The  producer  ( ir  the  entity  controlling 
production  wi  1  then  be  responsible  for 
advising  each  i  ippropriate  U.S.  importer 
and  unique  identifier  for 
purposes  of  re(  ording  that  identifier  on 
the  entry  sumt  lary  or  warehouse 
withdrawal.  In  order  to  provide 
sufficient  time  for  advising  the  U.S. 
importer  of  tha  t  distinct  and  unique 


identifier  prioi 


Caribbean  Basin  Tf^de  Partnership 

(19  CFR  1 


1 .  Year  beginning  date:  October  1 , 


Year  ending  date:  September  30, 


2.  Identity  of  preparer  (producer  or  entity  controlling  production): 
Full  name  and  address: 


3.  If  the  preparer  is  an  entity  controlling  production,  provide  the  fo  towing  for  each  producer: 


Full  name  and  address: 


to  the  arrival  of  the 


articles  in  the  United  States,  the 
producer  or  the  entity  controlling 
production  should  file  the  declaration  of 
compliance  with  CBP  at  least  10 
calendar  deiys  prior  to  the  date  of  the 
first  shipment  of  the  articles  to  the 
United  States. 

(2)  Amended  declaration  of 
compliance.  If  the  information  on  the 
declaration^of  compliance  referred  to  in 
paragraph  (c)(1)  of  this  section  is  based  ' 
on  an  estimate  because  final  year-end 
information  was  not  available  at  that 
time  and  the  final  data  differs  from  the 
estimate,  or  if  the  producer  or  the  entity 
controlling  production  has  reason  to  ' 
believe  for  any  other  reason  that  the 
declaration  of  compliance  that  was  filed 
contained  erroneous  information, 
within  30  calendar  days  after  the  final 
year-end  information  becomes  available 
or  within  30  calendar  days  after  the  date 
of  discovery  of  the  error: 

(i)  The  producer  or  the  entity 
controlling  production  must  file  with 
the  CBP  office  identified  in  paragraph 
(c)(4)  of  this  section  an  amended 
declaration  of  compliance  containing 
that  final  year-end  information  or  other 
corrected  information;  or 

(ii)  If  that  final  year-end  information 
or  other  corrected  information 
demonstrates  noncompliance  with  the 
applicable  75  or  85  percent  requirement, 
the  producer  or  the  entity  controlling 
production  must  in  writing  advise  both 
the  CBP  office  identified  in  paragraph 
(c)(4)  of  this  section  and  each  > 

appropriate  U.S.  importer  of  that  fact. 

(3)  Form  and  preparation  of 
declaration  of  compliance — (i)  Form. 
The  declaration  of  compliance  referred 
to  in  paragraph  (c)(1)  of  this  section  may 
be  printed  and  reproduced  locally  and 
must  be  in  the  following  format: 


/>CT 


DECLARATION  OF  COMPLIANCE  FOR  BRASSIERES 
.223(a)(6)  and  10.228) 


Official  U.S.  Customs  and  Border  Protection  Use  Only 

Assigned  number: 

Assignment  date: 


Telephone  number: 
Facsimile  number: 


Importer  identification  number: 


Telephone  number: 
Facsimile  number: 


4.  Aggregate  cost  of  fabrics  formed  in  the  United  States  that  w  sre  used  in  the  production  of  brassieres  that  were  entered  during  the  year: 


5.  Aggregate  declared  customs  value  of  the  fabric  contained  in  brassieres  that  were-entered  during  the  year: 


I 


6.  I  declare  that  the  aggregate  cost  of  fabric  formed  in  the  Unite  j  States  was  at  least  75  percent  (or  85  percent,  if  applicable  under  19  CFR 


10.228<b)(1)(ii))  of  the  aggregate  declared  customs  value  of  the 


fabric  contained  in  brassieres  entered  during  the  year. 
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Caribbean  Basin  Trade  Partnership  Act  Declaration  of  Compuance  for  Brassieres— Continued 

(19  CFR  10.223(a)(6)  and  10.228) 


7.  Authorized  signature: 


Date: 


8.  Name  and  title  (print  or  type): 


(ii)  Preparation.  The  following  rules 
will  apply  for  purposes  of  completing 
the  declaration  of  compliance  setiorth 
in  paragraph  (c)(3)(i)  of  this  section: 

(A)  In  block  1,  fill  in  the  year 
commencing  October  1  and  ending 
September  30  of  the  calendar  year 
during  which  the  applicable  75  or  85 
percent  standard  specified  in  paragraph 
(b)(l)(i)  or  paragraph  (b)(l)(ii)  of  this 
section  was  met; 

(B)  Block  2  should  state  the  legal 
name  and  address  (including  country)  of 
the  preparer  eind  should  also  include  the 
preparer's  importer  identification 
number  (see  §  24.5  of  this  chapter),  if 
the  preparer  has  one; 

(C)  Block  3  should  state  the  legal 
name  and  address  (including  country)  of 
the  CBTPA  beneficiary  country 
producer  if  that  producer  is  not  already 
identified  in  block  2.  If  there  is  more 
than  one  producer,  attach  a  list  stating 
the  legal  name  and  address  (including 
country)  of  all  additional  producers; 

(D)  Blocks  4  and  5  apply  only  to 
articles  that  were  entered  during  the 
year  identified  in  block  1;  and 

(E)  In  block  7,  the  signature  must  be 
that  of  an  authorized  officer,  employee, 
agent  or  other  person  having  knowledge 
of  the  relevant  facts  and  the  date  must 
be  the  date  on  which  the  declaration  of 
compliance  was  completed  and  signed. 

(4)  Filing  of  declaration  of 
compliance.  The  declaration  of 
compliance  referred  to  in  paragraph 
(c)(1)  of  this  section: 

(i)  Must  be  completed  either  in  the 
English  language  or  in  the  language  of 
the  coimtry  in  which  the  articles 
covered  by  the  declaration  were 
produced.  If  the  declaration  is 
completed  in  a  language  other  than 
English,  the  producer  or  the  entity 
controlling  production  must  provide  to 
CBP  upon  request  a  written  English 
translation  of  the  declaration;  and 

(ii)  Must  be  filed  with  the  New  York 
Strategic  Trade  Center,  Biueau  of 
Customs  and  Border  Protection,  1  Penn 
Plaza,  New  York,  New  York  10119. 

(d)  Verification  of  declaration  of 
compliance — (1)  Verification  procedure. 
A  declciration  of  compliance  filed  under 
this  section  will  be  subject  to  whatever 
verification  CBP  deems  necessary.  In  the 
event  that  CBP  for  any  reason  is 
prevented  from  verifying  the  statements 
made  on  a  declaration  of  compliance. 


CBP  may  deny  any  claim  for  preferential 
treatment  made  under  §  10.225  that  is 
based  on  that  declaration.  A  verification 
of  a  declaration  of  compliance  may 
involve,  but  need  not  be  limited  to,  a 
review  of: 

(i)  All  records  required  to  be  made, 
kept,  and  made  available  to  CBP  by  the 
importer,  the  producer,  the  entity 
controlling  production,  or  any  other 
person  imder  part  163  of  this  chapter; 

(ii)  Documentation  and  other 
information  regarding  all  articles  that 
meet  the  production  standards  specified 
in  §  10.223(a)(6)  that  were  exported  to 
the  United  States  and  that  were  entered 
diuing  the  year  in  question,  whether  or 
not  a  claim  for  preferential  treatment 
was  made  under  §  10.225.  Those  records 
and  other  information  include,  but  are 
not  limited  to,  work  orders  and  other 
production  records,  piuchase  orders, 
invoices,  bills  of  lading  and  other 
shipping  documents; 

(iii)  Evidence  to  document  the  cost  of 
fabrics  formed  in  the  United  States  that 
were  used  in  the  production  of  the 
articles  in  question,  such  as  purchase 
orders,  invoices,  bills  of  lading  and 
other  shipping  documents,  and  customs 
import  and  clearance  documents,  work 
orders  and  other  production  records, 
and  inventory  control  records; 

(iv)  Evidence  to  dociunent  the  cost  or 
value  of  all  fabric  other  than  fabrics 
formed  in  the  United  States  that  were 
used  in  the  production  of  the  articles  in 
question,  such  as  purchase  orders, 
invoices,  bills  of  lading  and  other 
shipping  documents,  and  customs 
import  and  clearance  documents,  work 
orders  and  other  production  records, 
and  inventory  control  records;  and 

(v)  Accounting  books  and  dociunents 
to  verify  the  records  and  information 
referred  to  in  paragraphs  (d)(l)(ii) 
through  (d)(l)(iv)  of  this  section.  The 
verification  of  piuchase  orders,  invoices 
and  bills  of  lading  will  be  accomplished 
through  the  review  of  a  distinct  audit 
trail.  The  audit  trail  documents  must 
consist  of  a  cash  disbursement  or 
purchase  journal  or  equivalent  records 
to  establish  the  piuchase  of  the  fabric. 
The  headings  in  each  of  these  journals 
or  6ther  records  must  contain  the  date, 
vendor  name,  and  amount  paid  for  the 
fabric.  The  verification  of  production 
records  and  work  orders  will  be 
accomplished  through  analysis  of  the 


inventory  records  of  the  producer  or 
entity  controlling  production.  The 
inventory  records  must  reflect  the 
production  of  the  finished  article  which 
must  be  referenced  to  the  original 
piut:hase  order  or  lot  number  covering 
the  fabric  used  in  production.  In  the 
inventory  production  records,  the 
inventory  shoidd  show  the  opening 
balance  of  the  inventory  plus  the 
purchases  made  during  the  accounting 
period  and  the  inventory  closing 
balance. 

(2)  Notice  of  determination.  If,  based 
on  a  verification  of  a  declaration  of 
compliance  filed  under  this  section. 
Customs  determines  that  the  applicable 
75  or  85  percent  standard  specified  in 
paragraph  (b){l)(i)  or  paragraph  (b)(l){ii) 
of  this  section  was  not  met.  Customs 
will  publish  a  notice  of  that 
determination  in  the  Federal  Register. 

Robert  C.  Bonner, 

Commissioner  of  Customs  and  Border 
Protection. 

Approved:  September  25,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-24796  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  482(M»-I> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD13-03-034] 

Drawbridge  Operation  Regulations; 
Duwamish  Waterway,  Seattle,  WA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation. 

from  regulations. 

SUMMARY:  The  Commander,  Thirteenth 
Coast  Gueird  District,  has  issued  a 
tempo'rar)'  deviation  from  the  regulation 
governing  the  operation  of  the  First 
Avenue  South  Drawbridges  across  the 
Duwamish  Waterway,  mile  2.5,  at 
Seattle,  Washington.  This  deviation 
allows  the  bridge  to  temporarily  operate 
only  one  leaf  of  the  bascule  unless 
notice  is  provided  for  double-leaf 
openings.  The  deviation  is  necessary  to 
facilitate  painting  of  the  structure  with 
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its  mandatory'  contammant  containment 
system  in  place. 

DATES:  This  deviation  is  effective  from 
6  a.m.  September  15  through  6  p.m. 
November  11,  2003. 
ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  Commander  (oan). 
Thirteenth  Coast  Guard  District.  915 
Second  Avenue,  Seattle.  Washington 
98174-1067  between  7:45  a.m.  and  4:15 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  niunber 
is  (206)  220-7270.  The  Bridge  Section  of 
the  Aids  to  Navigation  and  Waterways 
Management  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Austin  Pratt,  Chief,  Bridge  Section,  Aids 
to  Navigation  and  Waterways 
Management  Branch,  (206)  220-7282. 
SUPPLEMENTARY  INFORMATION: 
Washington  State  Department  of 
Transportation  (WSDOT)  requested  this 
deviation  from  normal  operations  of  the 
dual  First  Avenue  South  bascule  bridges 
in  order  to  facilitate  painting.  The 
containment  system  for  contaminants 
and  other  equipment  must  be  modified 
or  removed  in  order  to  operate  the 
movable  span.  WSDOT  has  proposed  to 
work  on  one  leaf  of  the  bascules  at  a 
time  so  that  one  side  of  the  bridges  may 
remain  operable  according  to  the  normal 
operating  regulations  of  the  bridge.  In 
this  wd^',  vessels  that  can  safely  pass 
one-leaf  openings  may  continue  to  pass 
the  bridge  during  the  project.  Other 
vessels  need  to  provide  five  hours 
notice  for  opening  both  sides  of  the 
bascule  spans' from  6  a.m.  on  September 
15  through  6  p.m.  on  November  11, 
2003.  The  five  hours  minimum  notice 
will  enable  the  contractor  to  remove 
equipment,  adjust  rigging,  and  evacuate 
workers  from  the  leaf.  Currently,  the 
draws  need  not  open  for  the  passage  of 
vessels  from  6  a.m.  to  9  a.m.  and  from 
3  p.m.  to  6  p.m.  Monday  through 
Friday,  except  all  Federal  holidays  but 
Columbus  Day.  Currently,  the  draws 
shall  open  at  any  time  for  vessels  of 
5000  ^oss  tons  and  over,  a  vessel 
towing  a  vessel  of  5000  gross  tons  and 
over,  or  a  vessel  proceeding  to  pick  up 
for  towing  a  vessel  of  5000  gross  tons 
and  over.  At  other  times  the  draws  open 
on  signal  for  the  passage  of  vessels. 
Vessels  on  the  related  reach  of  the 
waterway  should  be  able  to  provide  at 
least  five  hours  notice  for  double-leaf 


Local  agency 


Rule# 


openings  witl  out  unreasonable 
inconveniencp.  Traffic  on  the  waterway 
includes  contiiiner  barges  with  regularly 
scheduled  movements  as  well  as 
sailboats,  mot  sr  yachts,  and  tugboats. 
Large  vessels  jf  5000  gross  tons  have 
not  passed  th)  ough  the  dual  bridges  in 
recent  years. '  'his  deviation  does  not 
exempt  these  /essels  from  the  five  hours 
notice.  The  br  dges  when  closed  provide 
32  feet  of  vert  cal  clearance  above  mean 
high  water  foqthe  central  100  feet  of  the 
drawspans. 
In  accordance  with  33  CFR  117.35(c), 
be  performed  w^ith  all  due 
to  return  the  bridge  to 


40  CFR  Part 
[CA  273-0408a; 


this  work  will 

speed  in  ordei 

normal  operat  ion  as  soon  as  possible. 

This  deviatioq 

regulations  is 

117.35. 

Dated:  Septeiiber  15.  2003 
leBrey  M.  Garrltt 

Rear  Admiral, 
Thirteenth  Coas  I 
[FR  Doc.  03-241  91 
BILLING  CODE  4911  -1S-P 


from  the  operating 
authorized  under  33  CFR 


S.  Coast  Guard.  Commander, 
Guard  District. 

Filed  9-29-03;  8:45  am] 


ENVIRONMEI^TAL  PROTECTION 
AGENCY 


FRL-7562-8] 


Revisions  to  the  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District 

AGENCY:  Enviipnmental  Protection 
Agency  (EPA)J 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Monterey  Bay  Unified  Air  Pollution 
Control  Distrim  (MBUAPCD)  portion  of 
the  California  State  Implementation 
Plan  (SIP).  The  revisions  regulate  the 
emission  of  siifur  oxides  from  the 
combustion  ol  liquid  and  gaseous  fuels. 
We  are  approving  local  rules  that 
regulate  these  smission  sources  under 
the  Clean  Air .  Vet  as  amended  in  1990 
(CAA  or  the  A  :t). 
DATES:  This  rme  is  effective  on 
December  1,  2003,  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  30,  2003.  If  we 
receive  such  c  jmments,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notfy  the  public  that  this 
rule  will  not  ti  ke  effect. 


Table  1 


—Submitted  Rules 


MBUAPCD 


412  I  Sulfur  Content 


ADDRESSES:  Mail  conunents  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Envfromnental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105; 
steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

(Mail  Code  6102T),  Room  B-102, 

1301  Constitution  Avenue,  NW., 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court,  Monterey,  CA  93940. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rules? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria?  i 

C.  Public  comment  and  final  action 

III.  Statutory  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  were 
revised  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Rule  title 


)f  Fuels 


Revised 


08/21/02 


Submitted 


10/16/02 
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Table  1.— Submitted  Rules— Continued 


Local  agency 


MBUAPCO 


Rule# 


413 


Rule  title 


Removal  of  Sulfur  Ckxnpounds 


Revised 


0e/2t/02 


Submitted 


10/16/02 


On  December  3,  2002,  this  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  &  version  of  MBUAPOD 
Rules  412  and  413  into  the  SIP  on  July 
13, 1987  (52  FR  26148). 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

Sulfur  oxides  help  produce  ground- 
level  ozone,  smog  and  particulate 
matter,  which  harm  human  health  and 
the  environment.  Section  110(a)  of  the 
CAA  requires  states  to  submit 
regulations  that  control  sulfur  oxides 
emissions. 

Rule  412  limits  the  sulfur  content  of 
fuels  burned  in  the  MBUAPCD 
jurisdiction.  The  purpose  of  the  revision 
to  Rule  412  is  to  extend  the  sulfur 
compound  limitation  to  gaseous  fuels. 

Rule  413  clarifies  the  requirements  of 
Rule  412.  The  purpose  of  the  revision  to 
Rule  413  is  to  improve  the  format  and 
text. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  [see  section  110(a)  of  the 
CAA),  must  require  Reasonably 
Available  Control  Technology  (RACT) 
for  nonattainment  areas  (see  section 
172(c)(1)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  The  MBUAPCD  regulates  a  sulfur 
oxides  attainment  area  and  need  not 
fulfill  RACT  requirements.  See  40  CFR 
part  81. 

The  following  guidance  documents 
were  used  for  reference: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  51. 

•  Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencie*,  and  Deviations, 
EPA  (May  25, 1988)  (the  Bluebook). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

Rule  412  increases  the  stringency  of 
the  requirements  with  the  changes  cited 
above.  Rule  413  improves  the  SIP  by 
reformatting  and  rewording.  We  believe 
the  rules  are  consistent  with  the 
relevant  policy  and  guidance  regarding 


enforceability  and  SIP  relaxations.  The 
TSDs  have  more  information  on  our 
evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110{k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  October  30,  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  December  1 , 
2003.  This  will  incorporate  these  rules 
into  the  federally-enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  direct  final 
rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

m.  Statutory  and  ExecutiTe  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state. law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 


that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significanUy  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health' 
Risks  and  Safety  Risks  '  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failing  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SEP  submission, 
to  use  VCS  in  place  of  a  SDP  submission 
that  otherwise  satisfies  the  prm'isions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  ef  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
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agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States^.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caiuiot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  1,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piu-poses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Sulfur  oxides,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15,  2003. 
Debbie  Jordan, 

Acting  Regional  Administrator,  Region  IX. 
m  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— Califomia 

■  2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(302)(i)(B)(4)  to  read 
as  follows: 

§52.220    Idcntiflcirtton  of  plan. 

***** 

(c)*  *  * 

(302)*   *   * 

(i)*   *  * 

(B)  *  *  * 

(4)  Rules  412  and  413,  adopted  on 
September  1, 1974  and  revised  on 
August  21,  2002. 
*        *        *        *        * 

(FR  Doc.  03-24555  Filed  9-29-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  5^ 

[TX-155-1-759la;  FRL-7564-5] 

Approval  and  iPromulgation  of 
lmplementati<  n  Plans;  Texas; 
Revisions  to  >  egulations  for  Control  of 
Air  Pollution  t  y  Permits  for  New 
Construction  >r  Modification 

AGENCY:  Envir  jnmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  The  EPA  is  taking  direct  final 
action  to  appmve  revisions  to  the  Texas 
State  Impleme  itation  Plan  (SIP).  This 
includes  revis  ons  that  the  Texas 
Commission  o:  i  Environmental  Quality 
(TCEQ)  submi  ted  to  EPA  on  January  3, 
2003,  to  require  that  equipment 
associated  wit  i  a  new  or  relocated 
concrete  crush  ing  facility  be  located  or 
operated  at  lea  ;t  440  yards  from  any 
building  used  is  a  single  or  multi-family 
residence,  sch  fol,  or  place  of  worship. 
This  action  is  '  leing  taken  under  section 
110  of  the  Fed  iral  Clean  Air  Act  (the 
Act,  or  CAA). 

DATES:  This  di  ect  final  rule  will  be 
effective  Decei  iber  1,  2003  without 
further  notice,  unless  EPA  receives 
adverse  commi  (nts  by  October  30,  2003. 
If  adverse  com  nents  are  received,  EPA 
will  publish  a  imely  withdrawal  of  the 
direct  final  rul  •  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Wi  itten  comments  on  this 
action  should  1  le  addressed  to  Mr.  Guy 
Donaldson,  Ac  ing  Chief,  Air  Permits 
Section  (6PD-I :),  at  the  EPA  Region  6 
Office  listed  b£  low.  Electronic 
comments  shoi  ild  be  sent  to  either 
spruiell.stanle]  ^epa.gov  or  at  http:// 
www.regulations.gov,  which  is  an 
alternate  methi  id  for  submitting 
electronic  com  nents  to  EPA.  To  submit 
comments,  pie  ise  follow  the  detailed 
instructions  de  scribed  in  the  General 
Information  pa  i  of  this  document. 
Copies  of  the  I  echnical  Support 
Doc  iment  (TS  ))  and  other  documents 
relevant  to  this  action  are  available  for 
public  inspect!  an  during  official 
business  hours  at  the  following 
locations.  Anyi  »ne  wanting  to  examine 
these  documen  ts  should  make  an 
appointment  vn  ith  the  appropriate  office 
at  least  two  working  days  in  advance.. 

Environmeni  al  Protection  Agency, 
1445  Ross  Ave  lue,  Dallas,  Texas  75202- 
2733. 

Texas  Comm  ission  on  Environmental 
Quality,  Office  of  Air  Quality,  12124 
Park  35  Circle,  Austin,  Texas  78753. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stanley  M.  Spruiell,  Air  Permits 
Section,  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas_75202-2733,  at  (214)  665-7212, 
or  spruiell.stanley@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docimient  "we,"  "us," 
or  "our"  means  EPA. 

Table  of  Contents 

I.  What  Is  Being  Addressed  in  this 

Document? 

II.  Have  the  Requirements  for  Approval  of  a 

SIP  Revision  Been  Met? 

III.  What  Final  Action  is  EPA  Taking? 

IV.  General  Information 

V.  Statutory  and  Executive  Order  Reviews. 

I.  What  Is  Being  Addressed  in  This 
Document? 

In  today's  action  we  are  faking  direct 
final  action  to  approve  revisions  to  Title 
30  of  the  Texas  Administrative  Code  (30 
TAC)  Section  116.112— Distance 
Limitations  into  the  Texas  SIP.  The 
TCEQ  adopted  these  revisions  on 
December  18,  2002,  and  submitted  the 
revisions  to  us  for  approval  as  a  revision 
to  the  SIP  on  January  3,  2003. 

Section  116.112  currently  establishes 
distance  limitations  for  lead  smelters  in 
Section  116.112(1)  and  distance 
limitations  for  hazardous  waste  permits 
in  Section  116.112(2).  The  existing 
distance  limitations  were  approved 
September  18,  2002  (67  FR  58607). 

On  December  18,  2002,  TCEQ  added 
a  new  paragraph  (3)  to  Section  116.112, 
to  implement  House  Bill  (HB)  2912, 
Section  5.07,  77th  Texas  State 
Legislature,  2001.  HB  2912,  Section  5.07 
amended  the  Texas  Health  and  Safety 
Code  to  add  a  new  Section  382.065, 
which  requires  the  TCEQ,  by  rule,  to 
•restrict  the  location  or  operation  of  new 
and  relocated  concrete  crushing 
facilities.  Paragraph  (3)  requires  all 
equipment  associated  with  a  concrete 
crushing  facility  to  be  located  or 
operated  at  least  440  yards  from  any 
building  used  as  a  single  or  multi-family 
residence,  school,  or  place  of  worship. 
The  distance  limitation  does  not  apply 
to  existing  concrete  crushing  facilities 
which  are  authorized  and  actually 
located  or  operating  at  the  site  as  of 
September  1,  2001.  An  existing  facility 
does  not  include  a  concrete  crushing 
facility  authorized  but  not  actually 
located  or  operating  at  the  site  as  of 
September  1,  2001. 

II.  Have  the  Requirements  for  Approval 
of  a  SIP  Revision  Been  Met? 

The  restriction  on  location  and 
operation  of  new  or  relocated  concrete 
crushing  plants  provides  additional 
protection  for  persons  occupying  any 
building  used  as  a  single  or  multi-family 
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residence,  school,  or  place  of  worship. 
This  restriction  strengthens  the  existing 
SIP  by  providing  additional  assurance 
that  occupants  in  such  buildings  vdll 
not  be  adversely  affected  by  exposure  to 
the  air  contaminants  emitted  from 
concrete  crushing  facilities.  This 
provision,  together  with  the  existing 
SIP-approved  provisions  of  Section 
116.111(2)(A)(i),  will  ensure  better 
protection  of  public  health  and  welfare. 
This  meets  the  requirement  in  40  CFR 
51.160(a)  that  each  plan  include  legally 
enforceable  procedures  to  determine 
whether  the  construction  or 
modification  of  a  facility,  building, 
structure,  or  installation,  or  combination 
of  these  will  result  in  (1)  a  violation  of 
applicable  portions  of  the  control 
strategy;  or  (2)  interference  with 
attainment  or  maintenance  of  a  national 
standard  in  the  state  in  which  the 
proposed  source  (or  modification)  is 
located  or  in  a  neighboring  state. 
Compliance  with  this  distance 
requirement  to  locate  a  concrete 
crushing  plant  at  least  440  yards  from 
any  building  used  as  a  single  or  multi- 
family  residence,  school,  or  place  of 
worship,  will  help  ensure  that  the 
requirements  of  40  CFR  51.160  are  met. 

The  revision  also  meets  40  CFR 
51.160(e)  by  identifying  a  type  of  facility 
that  will  be  subject  to  review  under  40 
CFR  51.160(a).  In  this  case,  Texas  has 
identified  concrete  crushing  facilities 
and  specified  a  distance  requirement  for- 
such  facilities. 

This  distance  limitation  does  not 
apply  to  an  existing  concrete  crushing 
facility  which  was  authorized  and 
actually  located  or  operating  at  a  site  as 
of  September  1,  2001.  This  provision 
allows  an  existing  concrete  crushing 
facility  to  continue  operating  at  the  site 
and  to  change  its  existing  permit  at  such 
a  site  without  being  required  to  meet  the 
distance  limitation  that  otherwise 
applies  to  new  and  relocated  facilities. 
If  an  existing  facility  were  to  relocate  to 
another  location  after  September  1 , 
2001,  then  the  facility  must  comply 
with  the  distance  limitation  in  Section 
116.112(3). 

As  proposed  by  TCEQ  on  September 
27,  2002,  the  distance  limitations  in 
Section  116.112(3)  would  haye  applied 
to  all  equipment  and  stockpiles 
associated  with  a  concrete  crushing 
facility.  In  response  to  public  comments 
on  the  proposed  rule,  the  TCEQ  changed 
the  rule  to  remove  the  references  to 
stockpiles.  This  change  was  based  upon 
TCEQ's  determination  that  a  stockpile 
associated  with  a  concrete  crushing 
facility  is  not  subject  to  House  Bill  (HB) 
2912,  Section  5.07,  the  legislation  that 
required  TCEQ  to  adopt  this  distance 
limitation. 


The  exclusion  from  the  distance 
limitation  in  Section  116.112(3)  to  an 
existing  concrete  crushing  facility 
authorized  and  actually  located  or 
operating  at  a  site  as  of  September  1, 
2001,  and  to  stockpiles  associated  with 
a  concrete  crushing  facility  does  not 
affect  our  ability  to  approve  the  distance 
limitations  in  Section  116.112(3).  Such 
facilities  must  continue  to  meet  the 
existing  SiP-approved  requirements  in 
Section  116.111(2)(A){i),  which  require 
sources  subject  to  new  source 
permitting  in  Texas  to  protect  public 
health  and  welfare.  This  meets  the 
requirements  of  40  CFR  51.160(a)  by 
ensuring  that  emissions  from  such 
facilities  will  not  interfere  with  the 
attainment  or  maintenance  of  a  national 
standard.  Such  facilities  are  also  subject 
to  the  current  SIP-approved 
requirements  of  Section 
116.111(2)(A)(ii)  which  provides  that 
when  TCEQ  issues  a  permit  for 
construction  or  modification  of  any 
facility  within  3,000  feet  of  an 
elementary,  junior  high/middle,  or 
senior  high  school,  the  TCEQ  shall 
consider  any  adverse  short-term  or  long- 
term  side  effects  that  an  air  contaminant 
or  nuisance  odor  from  the  facility  may 
have  on  the  individuals  attending  the 
schools.  This  ensures  protection  of 
individuals  in  such  schools  from 
adverse  effects  of  emissions  of  air 
contaminants  from  such  facilities. 

The  Technical  Support  Document, 
which  is  part  of  the  record  for  this 
action,  contains  more  detailed 
information  on  how  the  revision  meets 
the  requirements  of  the  Act,  including 
Section  110  and  implementing 
regulations. 

III.  What  Final  Action  Is  EPA  Taking? 

We  are  approving  as  a  revision  to  the 
Texas  SIP  revisions  of  30  TAC  Section 
116.112 — Distance  Limitations,  which 
Texas  submitted  on  January  3,  2003.  We 
are  processing  this  action  as  a  direct 
final  action  because  it  adds 
noncontroversial  regulations  to  the  SIP. 
We  do  not  anticipate  any  relevant 
adverse  comments,^  However,  we  are 
today  publishing  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  a  separate  document  that  will 
serve  as  the  proposed  to  approve  the  SIP 
revision  should  adverse  comments  be 
filed.  This  rule  will  become  effective  on 
December  1,  2003  without  further  notice 
unless  we  receive  adverse  comment  by 
October  30,  2003.  If  we  receive  such 
comments,  we  will  publish  a  document 
withdrawing  the  direct  final  rule  in  the 
Federal  Register  and  informing  the 
public  that  the  rule  will  not  take  effect. 
We  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 


proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Parties  interested  in  conunenting  must 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  December 
1.  2003.  Please  note  that  if  we  receive 
adverse  comment  on  a  part  of  this  rule 
and  if  the  part  can  be  severed  from  the 
remainder  of  the  rule,  we  may  adopt  as 
final  those  parts  of  the  rule  that  are  not 
subject  to  an  adverse  comment. 

IV.  General  Information 

A.  What  Is  the  Public  Rulemaking  File? 

The  EPA  is  committed  to  ensuring 
public  access  to  the  information  used  to 
inform  the  public  of  the  Agency's 
decisions  regarding  the  environment 
and  human  health  and  to  ensuring  that 
the  public  has  an  opportunity  to 
participate  in  the  Agency's  decision-     ■ 
making  process.  The  official  public 
rulemaking  file  consists  of  the 
documents  specifically  referenced  in  a 
particular  agency  action,  any  public 
comments  received,  and  other 
information  related  to  the  action.  The 
public  rulemaking  file  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  for  which 
disclosure  is  restricted  by  statute, 
although  such  information  is  a  part  of 
the  Agency's  official  administrative 
record  for  the  action. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  An  official  public  rulemaking  file  is 
available  for  inspection  at  the  Regional 
Office.  The  Regional  Office  has 
established  an  official  public 
rulemaking  file  for  this  action  under 
Identification  Number  (ID  No.)  TX-155- 
1-7591.  The  public  rulemaking  file  is 
available  for  viewing  at  the  Air  Permits 
Section  (6PD-R).  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202-2733. 
Contact  the  person  listed  in  the  "For 
Further  Information  Contact"  section  to 
schedule  your  inspection.  If  possible, 
schedule  the  appointment  two  working 
days  in  advance  of  your  visit.  Official 
hoiu-s  of  business  for  the  Regional  Office 
are  Monday  through  Friday,  8:30  a.m.  to 
4  p.m.  excluding  federal  holidays. 
Copies  of  any  State  submittals  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection  at 
the  State  Air  Agency  dunng  official 
business  by  appointment. 

Texas  Commission  on  Environmental 
Quality,  Office  of  Air  Quality,  12124 
Park  35  Circle,  Austin,  Texas  78753. 

2.  You  may  access  this  Federal 
Register  document  electronically 
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through  the  ReguIations.gov  Web  site 
located  at  http://www.regulations.gov. 
The  R^ulations.gov  Web  site  is  the 
central  online  rulemaking  portal  of  the 
United  States  government  and  is  a 
public  service  to  increase  participation 
in  the  government's  regulatory  activities 
by  offering  a  central  point  for  submitting 
comments  on  regulations. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  subniit  commraits 
electronically,  by  mail,  through  hand 
delivery/courier  or  by  facsimile. 
Instructions  for  submitting  comments  by 
each  method  are  discussed  below.  To 
ensiue  proper  receipt  by  EPA,  identify 
the  appropriate  ID  No.  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  The  EPA  is  not  required 
to  consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Section  D 
below. 

1.  Electronically.  To  submit  comments 
electronically  (via  e-mail, 
Regulations.gov,  or  on  disk  or  CD  ROM), 
EPA  recommends  that  you  include  your 
name,  mailing  address,  and  an  e-mail 
address  or  other  contact  information  in 
the  body  of  yovu  comment.  Also  include 
this  contact  information  on  the  outside 
of  any  disk  or  CD  ROM  you  submit,  and 
in  any  cover  letter  accompanying  the 
disk  or  CD  ROM.  This  ensures  that  you 
can  be  identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comments.  Any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  public  rulemaking  file. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  darification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be 
submitted  by  electronic  mail  (e-mail)  to 
Mr.  Stanley  M.  Spruiell  at 
spruiell.  stanley@epa  .gov.  Attention 
"Public  comment  on  ID  No.  TX-155-1- 
7591".  In  contrast  to  the  Regulations.gov 
Web  site,  EPA's  e-mail  system  is  not  an 
"anonymous"  system.  If  you  send  an  e- 
mail  comment  directly  to  EPA,  yoiir  e- 
mail  address  will  be  automatically 
captiu'ed  and  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  rulemaking  file. 


ii.  Regulatii  ins.gov.  Comments  may  be 
submitted  ele  ::tronically  at  the 
Regulations.g  )v  Web  site,  the  central 
online  rulenu  king  portal  of  the  United 
States  government.  Every  effort  is  made 
to  ensure  that  the  Web  site  includes  all 
rule  and  proposed  rule  notices  that  are 
currently  opep  for  public  comment.  You 
may  access  thje  Regulations.gov  Web  site 
at  http://wwvkregulations.gov.  Select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  click  on  the 
"Go"  button.  The  list  of  current  EPA 
actions  available  for  comment  will  be 
displayed.  Select  the  appropriate  action 
and  follow  th^  online  instructions  for 
submitting  coknments.  Unlike  EPA's  e- 
mail  system,  the  Regulations.gov  Web 
site  is  an  "aninymous"  system,  which 
means  that  any  personal  information,  e- 
mail  address,  or  other  contact 
information  will  not  be  collected  imless 
it  is  provided  in  the  text  of  the 
comment.  See  the  Privacy  Notice  at  the 
Regulations.gpv  Web  site  for  further 
information,  f'lease  be  advised  that  EPA 
cannot  contacjt  you  for  any  necessary 
clarification  Unless  your  contact 
information  it  included  in  the  body  of 
comments  submitted  through  the 
Regulations.gbv  Web  site. 

iii.  Disk  or  7D  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to:  Mr.  Guy  Donaldson,  Acting 
Chief,  Air  Pei  mits  Section  {6PD-R), 
Environment!  il  Protection  Agency,  1445 
Ross  Avenue,  Suite  700,  Dallas,  Texas 
75202-2733.  'lease  include  the  text 
"Public  comii  lent  on  ID  No.  TX-155-1- 
7591"  on  the  disk  or  CD  ROM.  These 
electronic  sul  imissions  will  be  accepted 
in  WordPerfett,  Word,  or  ASCII  file 
format.  You  s  lould  avoid  the  use  of 
special  charai  :ters  and  any  form  of 
encryption. 

2.  By  Mail.  Send  your  comments  to: 
Mr.  Guy  Doni  ildson,  Acting  Chief,  Air 
Permits  Secti  m  (6PD-R),  Environmental 
Protection  Aj  ency,  1445  Ross  Avenue, 
Suite  700,  Da  las,  Texas  75202-2733. 
Please  includ  3  the  text  "Public 
comment  on  D  No.  TX-1 55-1-7591"  in 
the  subject  lii  te  of  the  first  page  of  your 
comments. 


3.ByHanc 
Deliver  your 
comments  or 
Guy 
Permits 
Protection 
Suite  700, 
Attention 
TX-1 55-1- 
only  acceptei 
business 
Friday,  8:30 
federal  holi 


Delivery  or  Courier. 
vritten  comments  or 
a  disk  or  CD  ROM  to:  Mr. 
Donaldsfcn,  Acting  Chief,  Air 

Secti  in  {6PD-R),  Environmental 
Aj  ency,  1445  Ross  Avenue, 
Da  las,  Texas  75202-2733, 
P  iblic  comment  on  ID  No. 
7*91."  Such  deliveries  are 
during  official  hours  of 
whjch  are  Monday  through 
.m.  to  4  p.m.,  excluding 


di  lys. 


4.  By  Facsimile.  Fax  your  conmients 
to:  (214)  665-7263,  Attention  "PuWic 
comment  on  ID  No.  TX-155-1-7591." 

D.  How  Should  I  SubmJt  CBI  to  the 
Agency? 

You  may  assert  a  business 
confidentiality  claim  covering  CBI 
information  included  in  comments 
submitted  by  mail  or  hand  delivery  in 
either  paper  or  electronic  format.  CBI 
should  not  be  submitted  via  e-mail  or  at 
the  Regulations.gov  Web  site.  Clearly 
mark  any  part  or  all  of  the  information 
submitted  which  is  claimed  as  CBI  at 
the  time  the  comment  is  submitted  to 
EPA.  CBI  should  be  submitted 
separately,  if  possible,  to  facilitate 
handling  by  EPA.  Submit  one  complete 
version  of  the  conmient  that  includes 
the  properly  labeled  CBI  for  EPA's 
official  administrative  record  and  one 
copy  that  does  not  contain  the  CBI  to  be 
included  in  the  public  rulemaking  file. 
If  you  submit  CBI  on  a  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  the  CD 
ROM  that  it  contains  CBI  and  then 
identify  the  CBI  within  the  disk  or  CD 
ROM.  Also  subniit  a  non-CBI  version  if 
possible.  Information  which  is  properly 
labeled  as  CBI  and  submitted  by  mail  or 
hand  delivery  will  be  disclosed  only  in 
accordance  with  procedures  set  forth  in 
40  CF'R  Part  2.  For  comments  submitted 
by  EPA's  e-mail  system  or  through  the 
Regulations.gov  Web  site,  no  CBI  claim 
may  be  asserted.  Do  not  submit  CBI  to 
the  Regulations.gov  Web  site  or  via 
EPA's  e-mail  system.  Any  claim  of  CBI 
will  be  waived  for  comments  received 
through  the  Regulations.gov  Web  site  or 
EPA's  e-mail  system.  For  further  advice 
on  submitting  CBI  to  the  Agency, 
contact  the  person  listed  in  the  For 
Further  Information  Contact  section  of 
this  notice. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiu-  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  F*rovide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 
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8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  ID  No.  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federad 
Register  citation  related  to  your 
comments. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  {58  FR 
51735,  October  4,  1993],  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this ' 
nde  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  N  )vember  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  {64  FR  43255. 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19835,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntarj  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology'  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.<].  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatorv 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 


is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  1 ,  - 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307{b)(2j.) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,' Air 
pollution  control,  Carbon  Monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  oxides,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  September  15,  2003. 
Lawrence  E.  Starfield, 

Deputy  Regional  Administrator.  Region  6. 

m  .Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 
Subpart  SS— Texas 

■  2.  The  table  in  §  52.2270(c)  entitled 
"EPA  Approved  Regulations  in  the 
Texas  SIP"  is  amended  under  Chapter 
116,  Subchapter  B,  Division  1,  by 
revising  the  existing  entry  for  Section 
116.112  to  read  as  follows: 

§  52.2270    Identification  of  olan. 


r 


(c)   *   * 


EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Title/Subject 


State  ap- 
proval/Sub- 
mittal  <jate 


EPA  approval  date 


Explanation 


Chapter  116  (Reg  6)— Control  of  Air  Pollution  by  Permits  for  New  Construction  or  Modification 
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EPA  APPROVED  Regulations  in  the  Texas  SIP— Continued 


State  citation 


Title/Subject 


State  ap- 
proval/Sul)- 
mittal  date 


EPA  approval  date 


Explanation 


Subchapter  B-  -New  Source  Review  Permits 


Division  1 — Permit  Application 


Section  116.112 Distance  Limitations 


12/18/02    September  30,  2003 


(FR  Doc.  03-24553  Filed  9-29-03;  8:45  am] 

BILIJNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  29(MM19c;  FRL-7565-4] 

Interim  Hnal  DetermPnation  That  State 
Has  Corrected  a  Deficiency  In  the 
Califomla  State  Implementation  Plan, 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Interim  Hnal  determination. 

SUMMARY:  EPA  is  making  an  interim 
final  determination  to  stay  and/or  defer 
imposition  of  sanctions  based  on  a 
proposed  approval  of  revisions  to  the 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP)  published 
elsewhere  in  today's  Federal  Register. 
The  revisions  concern  SJVUAPCD  Rule 
4901. 

DATES:  This  interim  final  determination 
is  effective  on  September  30,  2003. 
However,  comments  will  be  accepted 
until  October  30,  2003. 
ADDRESSES:  Send  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  or  e- 
mail  to  steckel.andrew@epa.gov,  or 
submit  comments  at  http:// 
www.reguIations.gov. 

You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  DC  office  dining  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 


Environmeital  Protection  Agency,  Air 
Docket  (6102)  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460. 

California  J  ir  Resources  Board, 
Stationary  Soi  irce  Division,  Rule 
Evaluation  Section,  1001  '  I"  Street, 
Sacramento,  (  :A  95814. 

San  Joaquir  Valley  Unified  Air 
Pollution  Coi*rol  District,  1990  East 
Gettysburg  Sfeet,  Fresno,  CA  93726. 

A  copy  of  tke  rule  may  also  be 
available  via  \  he  Internet  at  http:// 
www.arb.ca.g  w/drdb/drdbltxthtm. 
Please  be  adv  sed  that  this  is  not  an  EPA 
website  and  n  lay  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  I  INFORMATION  CONTACT:  Al 
Petersen,  Rul(  (making  Office  {AIR-4), 
U.S.  Environi  lental  Protection  Agency, 
Region  IX,  (4:  5)  947-4118  or 
Petersen .  alfre  d@epa  .gov. 

SUPPLEMENTAIIY  INFORMATION: 
I.  Backgrouni . 

On  February  7,  2002  (67  FR  5725),  we 
published  a  li  mited  approval  and 
limited  disapbroval  of  SJVUAPCD  Rule 
4901  as  adopi  ed  locally  on  July  15,  1993 
and  submitte(  1  by  the  State  on  December 
10,  1993.  We  lased  our  limited 
disapproval  action  on  deficiencies  in 
the  submittal  This  disapproval  action 
started  a  sane  tions  clock  for  imposition 
of  offset  sand  ions  18  months  after 
March  11,  201  )2  and  highway  sanctions 
6  months  later,  pursuant  to  section  179 
of  the  Clean  1  At  Act  (CAA)  and  our 
regulations  al  40  CFR  52.31. 

On  July  17,  2003,  SJVUAPCD  adopted 
revisions  to  F  ule  4901  that  were 
intended  to  c  jrrect  the  deficiencies 
identified  in  i  )ur  limited  disapproval 
action.  On  August  19,  2003,  the  State 
submitted  th«  se  revisions  to  EPA.  In  the 
Proposed  Rules  section  of  today's 
Federal  Register,  we  have  proposed 
approval  of  tllis  submittal  because  we 


believe  it  corrects  the  deficiencies 
identified  in  our  February  7,  2002 
disapproval  action.  Based  on  today's 
proposed  approval,  we  are  taking  this 
final  rulemaking  action,  effective  on 
publication,  to  stay  and/or  defer 
imposition  of  sanctions  that  were 
triggered  by  oin  February  7,  2002 
limited  disapproval. 

EPA  is  providing  the  public  with  an 
opportimity  to  comment  on  this  stay/ 
deferral  of  sanctions.  If  comments  are 
submitted  that  change  our  assessment 
described  in  this  final  determination 
and  the  proposed  full  approval  of 
revised  SJVUAPCD  Rule  4901,  we 
intend  to  take  subsequent  final  action  to' 
reimpose  sanctions  pursuant  to  40  CFR 
51.31(d).  If  no  comments  are  submitted 
that  change  oin  assessment,  then  all 
sanctions  and  sanction  clocks  will  be 
permanently  terminated  on  the  effective 
date  of  a  final  rule  approval. 

n.  EPA  Action 

EPA  is  making  an  interim  final 
determination  that  the  State  has 
corrected  the  disapproval  deficiencies 
that  started  the  sanctions  clock.  Based 
on  this  action,  imposition  of  the  offset 
sanction  will  be  stayed  and  imposition 
of  the  highway  sanction  will  be  deferred 
until  EPA's  direct  final  action  fully 
approving  the  State's  submittal  becomes 
effective  or  until  EPA  takes  action 
proposing  or  finally  disapproving  in 
whole  or  part  the  State  submittal.  If 
EPA's  direct  final  action  fully  approving 
the  State  submittal  becomes  effective,  at 
that  time  any  sanctions  clocks  will  be 
permanently  stopped  and  any  imposed, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  action  on  the 
previous  version  of  this  rule,  relief  from 
sanctions  should  be  provided  as  quickly 
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as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  imder  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect 
(5  U.S.C.  section  553(b)(3)).  However,  by 
this  action  EPA  is  providing  the  public 
with  a  chance  to  comment  on  EPA's 
determination  after  the  effective  date, 
and  EPA  will  consider  any  comments 
received  in  determining  whether  to 
reverse  such  action. 

We  believe  that  notice-and-comment 
rulemaking  before  the  effective  date  of 
this  action  is  impracticable  and  contrary 
to  the  public  interest.  EPA  has  reviewed 
the  State's  submittal  and,  through  its 
proposed  action,  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiencies  that  started 
the  sanctions  clocks.  Therefore,  it  is  not 
in  the  public  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  it  can  to  correct  the  deficiencies 
that  triggered  the  sanctions  clocks. 
Kloreover,  it  would  be  impracticable  to 
go  through  notice-and-comment 
rulemaking  on  a  finding  that  the  State 
has  corrected  the  deficiencies  prior  to 
the  rulemaking  approving  the  State's 
submittal.  Therefore,  EPA  believes  that 
it  is  necessary  to  use  the  interim  final 
rulemaking  process  to  stay  and/or  defer 
sanctions  while  EPA  completes  its 
rulemaking  process  on  the  approVability 
of  the  State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA,  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

ni.  Statutory  and  Executive  Order 
Reviews 

This  action  stays  and/or  defers  federal 
sanctions  and  imposes  no  additional 
requirements. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

This  action  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action. 

The  administrator  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

This  rule  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 


described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 

This  action  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999). 

"Tms  rule  is  not  subject  to  Executive 
Order  13045,  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885,  April  23, 
1997),  because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply  to  this  rule  because 
it  imposes  no  standards. 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  e^  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  Congress  and  the 
Comptroller  General.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  shall  take  effect  at 
such  time  as  the  agency  promulgating 
the  rule  determines.  5  U.S.C.  808(2). 
EPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefor, 
and  established  an  effective  date  of 
September  30,  2003.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
Ccinnot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2). 

Under  s'ection  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
circuit  by  December  1,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
regulations.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  18,  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  03-24771  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  290-041 9a;  FRL-7563-6] 

Revision  to  the  Califomia  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  finalrule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD)  portion  of 
the  California  State  Implementation 
Plan  (SIP).  The  revision  concerns  the 
emission  of  particulate  matter  (PM-10) 
fi-om  wood  burning  fireplaces  and  wood 
burning  heaters.  We  are  approving  a 
local  rule  that  regulates  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on 
December  1 ,  2003  without  further 
notice^  unless  EPA  receives  adverse 
comments  by  October  30.  2003.  If  we 
receive  such  comments,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Send  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  or  e- 
mail  to  steckel.andrew@epa.gov,  or 


56182        Federal  Register/ Vol.  68,  No.  18g/Tu;sday,  September  30,  2003 /Rules  and  Regulations 


submit  comments  at  http://  • 
www.reguIations.gov. 

You  can  inspect  a  copy  of  the 
submitted  nde  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  diuing  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460. 

California  Air  Resoiuces  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 


San  Joaquin  Valley  Unified  Air 
Pollution  ConHrol  District,  1990  East 
Gettysburg  S^t.  Fresno,  CA  93726. 

A  copy  of  tie  rule  may  also  be 
available  via  Ipe  Internet  at  http:// 
www.  arb.  ca  .gpv/drdb/drdbltxt.htm . 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  flFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR— 4), 
U.S.  Environiliental  Protection  Agency, 
Region  IX,  (41  5)  947-4118, 
Petersen .  alfr^@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  tlis  document,  "we,"  "us" 
and  "our"  refir  to  EPA. 
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I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  we  are  approving 
with  the  date  that  it  was  adopted  by  the 
local  air  agency  and  submitted  by  the 
California  Air  Resources  Board  (GARB). 


Table  i 

.—Submitted  Rule 

Local  agency 

Rule#  . 

- 

Rule  title 

Amended 

Submitted 

SJVUAPCD 

4901 

Wood  Bumin  3  Fireplaces  and  Wood  Burning  Heaters  

07/17/03 

08/19/03 

On  September  11,  2003,  this  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

We  approved  SJVUAPCD  Rule  4901, 
originally  adopted  on  July  15, 1993,  into 
the  SIP  on  February  7,  2002  (67  FR 
5725). 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

PM-10  harms  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  PM-10  emissions. 

The  purpose  of  revisions  to  Rule  4901 
is  to  correct  the  deficiencies  cited  in  the 
limited  approval/limited  disapproval  of 
February  7,  2002. 

In  our  2002  nilemiaking,  we 
concluded  that  the  version  of  Rule  4901 
under  our  review  at  that  time  did  not 
fulfill  the  requirement  under  section 
189fb)  of  the  CAA  that  applies  to  serious 
PM-10  nonattainment  areas  to 
implement  best  available  control 
measures  (BAGM),  including  Best 
Available  Control  Technology  (BACT), 
with  respect  to  significant  sources  and 
source  categories,  such  as  residential 
wood  combustion.  In  our  2002 
rulemaking,  we  referred  SJVUAPCD  to 
our  reference  document.  Technical 
Information  Document  for  Residential 
Wood  Combustion  Best  Available 
Control  Measures,  EPA-450/2-92-002 
(September  1992),  for  oiu  national 
policy  on  determining  BACM  for 


residenticil  w(  od  combustion  and  for  a 
list  of  potentii  il  BACM  measures  that 
should  be  im|  ilemented  unless  the 
district  demoi  istrates  that  they  are  not 
achievable  given  local  conditions. 

In  our  2002  rulemaking,  we  also 
indicated  thai ,  since  the  list  of  measures 
in  our  1992  reference  document  was 
then  over  nin  s  years  old,  SJVUAPCD 
should  implei  nent  all  those  measures 
that  are  achie  ^able  as  well  as  any  other 
measures  ach  evable  in  San  Joaquin  that 
have  been  dei  eloped  in  other  serious 
PM-10  nonati  ainment  areas.  Finally, 
although  we  ( id  not  intend  to  identify 
the  only  meaj  ures  necessary  to  fulfill 
BACM,  we  nc  ted  three  items  from  the 
national  polic  y  that  seemed  likely  to  be 
achievable:  (1)  Requirements  for 
mandatory  ep  tsodic  curtailment;  (2) 
requirements  for  upgrading  wood  stoves 
and  fireplace^  to  meet  EPA-certified 
phase  II  standards  upon  property  sale  or 


transfer;  and 


limiting  the  n  umber  of  wood  stoves  and 
fireplaces  per  acre  in  new  residential 
development  and  requirements  for  EPA- 
certified  phas  B  II  standards  on  those 
being  installe  i. 

n.  EPA's  Eva  uation  and  Action 

A.  How  Is  EPi  \  Evaluating  the  Rule? 


Generally 
enforceable  { 
CAA),  must 
BACT,  for  si; 
or  major 
nonattainmeijt 
189(b)),  and 
requirements 
193).  SJVUAflCD 


sour  :es 


3)  requirements  for 


1  ilP  rules  must  be 

section  110(a)  of  the 
require  BACM,  including 
g  lificant  source  categories 
in  serious  PM-10 
areas  [see  section 
t  lust  not  relax  existing 
(see  sections  110(1)  and 
is  a  serious  PM-10 


nonattainment  area  and  must  fulfill  the 
requirements  of  BACM/BACT. 

The  following  guidance  documents 
were  used  for  reference: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  51. 

•■  PM-10  Guideline  Document,  EPA- 
452/R-93-008. 

•  General  Preamble  Appendix  C3 — 
Available  Residential  Wood  Combustion 
Control  Measures,  57  FR  18072  (April 
28,  1992). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1 990,  59 
FR  41998,  42011  (August  16, 1994). 

•  Technical  Information  Document 
for  Residential  Wood  Combustion  Best 
Available  Control  Measures,  EPA— 450/ 
2-92-002  (September  1992). 

B.  Does  The  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  that  Rule  4901  is 
consistent  with  the  relevant  policy-and 
guidance  regarding  enforceability  and 
SIP  relaxations,  and  fulfills  the  BACM/ 
BACT  requirement  for  this  source 
category.  The  revised  rule  now  contains 
the  three  specific  types  of  requirements 
that  we  identified  as  likely  to  be 
achievable  in  our  February  2002  final 
rule.  Specifically,  the  rule  is  revised  to 
require  mandatory  episodic  curtailment 
for  wood  burning  fireplaces  and  wood 
burning  heaters  when  the  Air  Quality 
Index,  as  described  in  40  CFR  58, 
exceeds  150.  The  Air  Pollution  Control 
Officer  is  required  to  notify  the  public 
of  the  mandatory  curtailment.  Second, 
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the  rule  is  revised  to  require  that  any 
seller  of  real  property  assure  that  each 
wood  bimiing  heater  is  EPA  Phase  n 
certified  or  rendered  permanently 
inoperable.  Appropriate  dociunentation 
must  be  provided  by  the  seller  to  the 
buyer  and  the  APCO.  Third,  the  rule  is 
revised  to  (a)  prohibit  the  installation  of 
a  wood  burning  fireplace  in  a  new 
residential  development  with  a  density 
greater  than  two  dwelling  units  per  acre, 
(b)  to  prohibit  the  installation  of  more 
than  one  wood  burning  fireplace  or 
wood  burning  heater  per  dwelling  unit 
in  any  new  residential  development 
with  a  density  equal  to  or  less  than  two 
dwelling  units  per  acre,  and  (c)  to 
prohibit  the  installation  of  more  than 
two  EPA  Phase  II  certified  wood 
binning  heaters  per  acre  in  new 
residential  development  with  a  density 
equal  to  or  greater  than  three  dwelling 
units  per  acre. 

In  addition,  SJVUAPCD  has 
performed  a  BACM  demonstration  for 
residential  wood  combustion  as  part  of 
the  San  Joaquin  Valley  Plan  to  Attain 
Federal  Standards  for  Particulate  Matter 
10  Microns  and  Smaller  (2003  PM-10 
Plan),  which  was  adopted  locally  on 
June  19,  2003,  and  submitted  by  CARB 
to  EPA  by  letter  dated  August  19.  2003. 
In  appendix  G  of  the  2003  PM-10  Plan, 
SJVUAPCD  evaluated  the  list  of 
potential  BACM  measines  contained  in 
EPA's  1992  national  policy  document 
for  residential  wood  combustion  and 
also  considered  measiues  that  have  been 
implemented  in  other  parts  of  the 
country  to  determine  what  provisions  in 
the  previous  version  of  Rule  4901 
needed  to  be  revised  to  comply  with  the 
BACM  requirement.  We  have 
determined  that  this  demonstration 
provides  adequate  support  for  om- 
conclusion  that  the  rule,  as  revised, 
complies  with  the  BACM  requirement 
for  residential  wood  combustion  in  San 
Joaquin  Valley  and  thereby  corrects  the 
deficiencies  identified  in  our  2002  final 
rulemaking  on  the  previous  version  of 
Rule  4901. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
comments  by  October  30,  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 


take  effect  arid  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  December  1 , 
2003.  This  will  incorporate  SJVUAPCD 
Rule  4901  into  the  federally-enforceable 
SIP  superceding  the  version  of  Rule 
4901  currently  part  of  the  applicable  SIP 
and  will  terminate  all  sanction  and  PIP 
clocks  associated  with  our  previous 
action  on  this  rule. 

m.  statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nmnber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-41. 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 


Clesm  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  1 , 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  18,  2003. 
Deborah  Jordon, 

Acting  Regional  Administrator,  Region  DC. 

■  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

^ART  52— {AMENDED] 

■  1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 
Sutipart  P— California 

■  2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(31 7)  to  read  as  . 
fciiows: 

§52.220    Identification  of  plan. 

•;;  *  *  *      ^         * 

(c)  *  *  * 

(317)  Amended  regulation  for  the 
following  APCD  was  submitted  on 
August  19.  2003,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  San  Joaquin  Valley  Unified  Air 
Pollutinn  Control  District. 

[1]  Rule  4901,  adopted  on  July  15, 
1993  and  amended  on  July  17,  2003. 
***** 

[FR  Doc.  03-24772  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  65eO-a(K-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0311;  FRL-7327-61 

Vinciozolin;  Time-Limited  Pesticide 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  regulation  extends  time- 
limited  tolerances  for  combined 
residues  of  vinciozolin,  3-(3,5- 
dichlorophenyl)-5-ethenyl-5-methyl-2,4- 
oxazolidinedione  and  it«  metabolites 
containing  the  3,5-dichloroaniline 
moiety  in  or  on  sncrulcnt  beans  at  2.0 
parts  per  million  (ppm);  canola  at  1.0 
ppm;  eggs,  milk,  and  the  meat,  fat  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.05  ppm;  and  in 
the  meat,  fat,  and  meat  byproducts  of 


poultry  at  0.1  ppm.  BASF  Corporation 
requested  the  se  tolerances  under  the 
Federal  Food  Drug,  and  Cosmetic  Act 
(FFDCA),  as  i  mended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
The  tolerance  for  succulent  beans  will 
expire  on  Sep  tember  30,  2005  and  the 
canola,  eggs, :  nilk,  meat  and  meat-by- 
product tolen  inces  will  expire  on 
November  30  2008. 
DATES:  This  r  igulation  is  effective 
September  3C ,  2003.  Objections  and 
requests  for  h  Barings,  identified  by 
docket  ID  nui  iber  OPP-20p3-0311, 
must  be  recei  red  on  or  before  December 
1,2003. 

ADDRESSES:  V  Written  objections  and 
hearing  reque  sts  may  be  submitted 
electronically ,  by  mail,  or  through  hand 
delivery/coui  ier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  L.  Walli  sr.  Registration  Division 
(7505C),  Offi(  e  of  Pesticide  Programs, 
Environment!  il  Protection  Agency,  1200 

Ave.,  NW.,  Washington, 
DC  20460-00  ]1;  telephone  number: 
(703)  308-93!  4;  e-mail  address: 
waller.mary^  spa.gov. 

SUPPLEMENTA  )Y  INFORMATION: 

L  General  Intormation 


b 
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Get  Copies  of  this 
Other  Related 


PA  has  established  an 
docket  for  this  action 
identification  (ID)  number 


OPP-2003-0311.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is, 
restricted  by  statute.  The  officied  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmlJ)0/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  tothe  guidelines  at  http:// 
www.  epa  .gov/opptsfrs/h  ome/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  jpublic 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  26, 
2003  (68  FR  14628)  {FRL-7289-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  the  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  1F6278)  by  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709-3528.  This 
notice  included  a  siunmary  of  the 
petition  prepared  by  BASF  Corporation, 
thp  registiant.  The  Agency  received 
comments  fi-om  North  Williamette 
Research  and  Extension  Center  at 
Oregon  State  University,  Norpac  Foods, 
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Inc..  Washington  State  University  Tri- 
Cities.  Northern  Canola  Growers 
Association,  and  Earthjustice  on  behalf 
of  the  Northwest  Coalition  for 
Alternatives  to  Pesticides,  the  Natural 
Resources  Defense  Council  and 
Farmworker  Justice  Fund.  The 
comments  from  outside  parties  are 
summarized  in  Unit  V.  followed  by  the 
Agency's  response. 

The  petition  requested  that  40  CFR 
180.380  be  amended  by  extending  the 
tolerances  for  the  t  ombined  residues  of 
the  fungicide  vinclozolin,  3-(3.5- 
dichlorophenyl)-5-ethenyl-5-methyl-2,4- 
oxazolidinedione  and  its  metabolites 
containing  the  3,5-dichloroaniline 
moiety,  in  or  on  succulent  beans  at  2.0 
ppm  for  two  years.  The  petition  also 
requested  that  40  CFR  180.380  be 
amended  by  making  the  tolerances 
permanent  for  canola  at  1.0  ppm;  eggs, 
milk,  and  meat.  fat.  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.05  ppm;  and  in  the  meat, 
fat.  and  meat  byproducts  of  poultry  at 
0.1  ppm. 

Several  recent  regulatory  actions  by 
EPA  are  pertinent  to  this  petition.  In  the 
Federal  Register  of  July  18,  2000  (65  FR 
44453)  (FRL-6594-8).  EPA  established 
time-limited  tolerances  at  the  levels 
identified  in  Unit  II.  for  use  of 
vinclozolin  on  succulent  beans,  canola. 
eggs,  milk,  meat  and  meat-by  products 
of  cattle,  goats,  hogs,  horses,  sheep,  and 
poultry.  These  tolerances  were  made 
time-limited  because  of  the  nefed  for  a 
developmental  neiuotoxicity  study  to 
determine  whether  vinclozolin  which 
causes  antiandrogenic  effects  shares  a 
common  mode  of  toxicity  with  other 
members  of  the  imide  group  of  the 
dicarboximide  class  of  fungicides  which 
are  considered  antiandrogenic  and  with 
other  compounds  outside  of  this  class  of 
fungicides  that  may  also  be  considered 
antiandrogenic. 

The  tolerances  established  July  18, 
2000. -were  approved  taking  into 
consideration  BASF's  May  31,  2000 
request  to  EPA  to  amend  its  vinclozolin 
registration  to  cancel  uses  on  onions, 
raspberries,  and  ornamental  plants 
immediately  and  to  delete  uses  on  kiwi, 
chicory,  lettuce,  and  succulent  beans 
over  the  following  four  years.  See  the 
Federal  Register  notice  of  September 
20,  2000  (65  FR  56894)(FRL-6744-2). 
As  later  approved  by  EPA  these  use 
cancellations  contained  an  existing 
stocks  provision  which  permitted  legal 
use  of  vinclozolin  on  succulent  beans 
until  September  30,  2005.  Id. 

Objections  to  the  tolerances 
established  in  July,  2000,  were  filed  on 
behalf  of  the  Natural  Resources  Defense 
Council,  the  Environmental  Working 
Group,  the  Pineros  Campesinos  Unidos 


del  Noroeste,  and  the  Northwest 
Coalition  for  Alternatives  to  Pesticides 
by  Earthjustice  Legal  Defense  Fund. 
These  objections  were  withdrawn  after 
EPA  approved  BASF's  use  cancellation 
request  and  EPA  agreed  to  notify  the 
objecting  parties  if  any  future  requests 
were  made  for  uses  of  vinclozolin  under 
an  emergency  exemption  from  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  7  U.S.C.  136 
et  seq.,  and  consider  the  objecting 
parties  comments  on  any  such  request. 

Also  as  part  of  BASF's  May  31,  2000 
cancellation  request,  BASF  asked  EPA 
to  revoke  tolerances  permitting 
vinclozolin  residues  in  cucumbers  and 
peppers.  See  the  Federal  Register  final 
rule  of  June  12,  2002  (67  FR 
40185)(FRL-6835-6).  Earlier,  in  1998, 
BASF  had  requested  that  EPA  cancel 
vinclozolin  use  on  strawberries  and 
stonefruit.  Id.  Consistent  with  these  two 
actions  by  BASF,  EPA,  on  June  12,  2002, 
revoked  tolerances  for  strawberries, 
stone  fruit,  cucumbers,  and  peppers,  67 
FR  40185  (June  12,  2002).  This  present 
rulemaking  further  implements 
September.  2000  cancellation  order  by 
extending  the  vinclozolin  succulent 
bean  tolerance  through  the  date  as  to 
which  use  remains  legal  on  succulent 
beans,  September  30,  2005.  Extending 
the  succulent  bean  tolerance  in  this 
manner  means  that  vinclozolin  which  is 
legally  used  on  succulent  beans 
pursuant  to  the  cancellation  order  will 
not  render  the  treated  crops  adulterated 
as  a  matter  of  law.  See  21  U.S.C. 
346a(l)(5).  In  a  future  action.  EPA  will 
be  proposing  to  revoke  the  tolerances  for 
vinclozolin  on  onions  and  raspberries 
given  that  those  uses  are  now  cancelled. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposiues  for  which  there  is 
reliable  information."  This  includes 
exposiu-e  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  hcirm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFT)CA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  emd  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  the  combined 
residues  of  vinclozolin,  3-(3,5- 
dichlorophenyl)-5-ethenyl-5-methyl-2,4- 
oxazolidinedione  and  its  metabolites 
containing  the  3,5-dichloroaniline 
moiety  in  or  on  succulent  beans  at  2.0 
ppm;  canola  at  1.0  ppm;  eggs,  milk,  and 
the  meat,  fat  and  meat  byproducts  oL 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.05  ppm;  and  in  the  meat,  fat,  and  meat 
byproducts  of  poultry  at  0.1  ppm. 

EPA  completed  a  full  risk  assessment 
for  vinclozolin  as  part  of  the  July  18, 
2000  tolerance  action.  July  18.  2000  (65 
FR  44453).  This  risk  assessment  was 
updated  later  that  year  in  connection 
with  the  release  of  the  Reregistration 
Eligibility  Document  (RED)  for 
vinclozolin.  U.S.  EPA,  Reregistration 
Eligibility  Document  Vinclozolin 
(October  2000)  (available  at  http:// 
www.epa.gov/REDs/2740red.pdf}.  In  its 
July  18,  2000  tolerance  decision,  EPA 
concluded  that  the  time-limited 
tolerances  met  FFDCA  section  408's 
safety  standard.  (65  FR  44462).  Since 
that  time  risks  from  vinclozolin 
exposure  have  declined  as  the 
strawberry  and  stone  fruit  tolerances 
have  been  revoked  and  the  last  date  for 
legal  use  on  raspberries  and  onions  has 
passed  by  almost  2  years.  The 
registration  of  vinclozolin  for  use  on 
succulent  beans  and  lettuce  will  be 
canceled  on  July  15,  2004  with  the  last 
legal  use  of  existing  stocks  established 
as  September  30,  2005.  At  that  point, 
the  only  remaining  uses  for  vinclozolin 
will  be  on  belgian  endive,  canola,  and 
wine  grapes.  Taking  into  account  the 
risk  assessments  done  in  conjunction 
with  the  July  18,  2000  tolerance  action 
and  the  vinclozolin  RED  and  the 
reduction  in  exposure  that  has  occurred 
as  a  result  of  the  cancellations  of  use  on 
strawberries,  stone  fruit,  onions,  and 
raspberries  and  the  tolerance 
revocations  for  cucumbers  and  pepperSk 
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EPA  concludes  that  extending  the 
succulent  bean  tolerance  until 
September  30,  2005,  and  the  canola 
tolerance  until  November  30,  2008 
meets  the  section  408  safety  standard 
that  is,  there  is  a  reasonable  certainty  of 
no  harm  to  the  general  public,  including 
infants  and  children,  from  aggregate 
ejroosure  to  vinclozolin. 

EPA  has  retained  a  time  limitation  on 
the  canola  tolerance  because  a 
developmental  neurotoxicity  study 
assessing  anti-androgenic  and  neuro- 
endocrine endpoints  has  not  been 
conducted.  Completion  of  such  a  DNT 
study  has  been  delayed  both  because 
EPA  needs  to  investigate  anti- 
androgenic  and  neuro-endocrine 
endpoints,  endpoints  not  previously 
examined  in  DNT  studies,  and  because 
the  results  of  the  DNT  study  are  critical 
to  assessing  whether  vinclozolin  shares 
a  common  mechanism  of  toxicity  with 
other  pesticides  which  may  affect 
androgens.  The  Agency  ciurently  has  no 
guidance  for  how  this  modified  DNT 
study  should  be  conducted,  and  what 
specific  toxicity  endpoints  should  be 
evaluated  to  captiire  anti-andfogenic 
and  neuro-endocrine  effects.  The 
Agency  is  currently  examining  the 
vinclozolin  data  base,  as  well  as  data  for 
other  chemicals  which  may  effect  the 
androgens.  This  data  analysis  extends  to 
both  data  available  in-house  and  in  the 
literature.  When  this  data  analysis  is 
complete,  it  may  be  necessary  to  present 
this  infonpation  to  the  Agency's  FIFRA 
Science  Advisory  Panel  (SAP)  to  gain 
insight  into  whether  the  chemicals  share 
a  common  mode  of  action,  whether  and 
how  they  should  be  considered  in  a 
ciunulative  risk  assessment,  and  how  a 
DNT  study  can  help  the  Agency 
understand  this  common  mechanism 
question.  The  data  analysis,  together 
with  the  SAP  comments,  will  be  useful 
in  designing  the  required  modified  DNT 
study  so  that  all  pertinent  toxicological 
endpoints  are  measured,  and  the  study 
is  properly  conducted.  Because  the  DNT 
study  has  not  been  conducted,  EPA  has 
retained  the  additional  lOX  FQPA  safety 
factor  for  the  protection  of  infants  and 
.children. 

IV.  Comments 

The  Agency  received  five  comments 
simmiarized  below.  The  Agency's 
responses  are  at  the  conclusion  of  the 
comments. 

Commenl  1.  The  North  Williamette 
Research  and  Extension  Center 
(NWR&EC)  of  Oregon  State  University 
expressed  support  for  extending  the 
tolerance  for  use  of  vinclozolin  on 
succulent  beads  for  two  years.  NWR&EC 
indicated  that  the  additional  time  is 
needed  in  order  to  fully  evaluate  the 


efficacy  of  tUs  potential  replacement 
fungicides  (fluazinam  and  BAS  510)  in 
controlling  aclerotinia  sclerojtiorum 
imder  condinons  of  high  disease 
pressure.  AdUitionally,  NWR&EC  states 
that  the  conajequences  could  be 
disastrous  for  a  currently  financially 
precarious  agricultural  industry  if 
adequate  tim  e  is  not  allowed  for  large 
scale  testing  Df  alternative  fungicides  to 
ensiu'e  effica  :y  comparable  to 
vinclozolin. 

Comment .  ?.  Norpac  Foods  Inc.  (NFI) 
expressed  su|}port  for  extending  the 
tolerance  for' use  on  succulent  bean  for 
two  years.  NFl  indicated  that 
vinclozolin  has  been  very  effective  in 
controlling  vfhite  mold  [Sclerotinia  sp.) 
on  succulent  beans  and  has  significantly 
reduced  the  k:onomic  impact  of  the 
disease  upon  the  industry.  NFI  believes 
that  extension  of  the  existing  tolerance 
would  allow'the  industry  time  to  piusue 
alternative  control  measures  that  are 
currently  un  iergoing  evaluation. 

Comment  i.  "Tne  Washington  State 
Pest  Manage  nent  Resoiut:e  Service 
(WSPMRS)  of  the  Washington  State 
University  Tti-Cities  expressed  support 
for  extending  the  tolerance  for  use  of 
vinclozolin  qn  succulent  beans,  and 
discussed  the  economic  significance  of 
succulent  be  m  production  to  the  state 
of  Oregon.  W  SPMRS  indicated  that 
while  there  )  lave  been  efforts  to  register 
alternative  h  mgicides,  researchers 
believe  that  ield  data  gathered  thus  far 
has  not  been  adequate  to  assure  that  the 
proposed  re|  lacement  fungicides  will 
prove  as  effii  :acious  as  vinclozolin  in 
controlling  v  rhite  and  gray  mold. 

Comment  1.  The  Northern  Canola 
Growers  Ass  3ciation  (NCGA)expressed 
support  for  ipaking  permanent  the 
tolerances  idt  use  of  vinclozolin  on 
canola.  NCG  \  discussed  the  economic 
importance  (  f  canola  production  to 
North  Dakot  i,  and  noted  that 
vinclozolin  1  s  a  critical  tool  used  by 
canola  growi  rs  to  combat  the 
devastating  <  ffects  of  Sclerotinia 
sclerotiorum 

Comment  5.  Earthjustice  commented 
on  behalf  of  he  Northwest  Coalition  for 
Alternatives  to  Pesticides,  Natural 
Resources  Di  ifense  Council,  and 
Farmwork  }i  stice  Fund.  Earthjustice 
discussed  in  detail  three  concerns.  First, 
Earthjustice  jxpressed  concern  that 
vinclozolin  |s  an  endocrine-disrupting 
chemical  am  1  a  probable  human 
carcinogen.  1  >econd,  Earthjustice 
expressed  cc  ncem  that  the  notice  of 
filing  publis  led  in  the  Federal  Register 
on  March  26 ,  2003  did  not  describe  the 
Agency's  du  y  to  cancel  vinclozolin's 
tolerances  fc  r  succulent  beans.     . 
Earthjustice  psserts  that  EPA  should 
describe  its  legal  obligations  with 


vinclozolin  in  the  final  Federal  Register 
notice  responding  to  the  registrant's 
petition.  Third,  ^rthjustice  states  that 
EPA  should  fill  data  gaps  before  taking 
any  regulatory  action  on  vinclozolin. 
Earthjustice  further  states  that  the 
current  data  gaps  are  an  extension  of 
decades  of  data  gaps,  that  EPA  appears 
to  be  giving  up  on  collecting  or 
analyzing  the  required  data,  that  EPA 
has  failed  to  collect  data  on  risks  to 
drinking  water,  and  that  EPA  admits  to 
numerous  other  data  gaps.  Earthjustice 
concludes  their  comment  by  stating  that 
EPA  should  only  finalize  the  proposed 
tolerances  after  collecting  required  data, 
making  the  required  findings  and  fully 
informing  the  public  about  the  Agency's 
regulatory  duties  for  vinclozolin. 

Agency  response  to  comments  1-3. 
Considerations  related  to  the  beneficial 
impacts  of  a  pesticide  are  cognizable 
under  the  FFTDCA  only  in  very  narrow  • 
circumstances.  See  21  U.S.C. 
346a(b)(2)(B).  Those  circiunstances  have 
not  been  argued  to  be  present  here. 

Agency  response  to  comment  4.  Given 
the  outstanding  data,  the  Agency  has 
decided  not  to  make  the  vinclozolin 
tolerances  on  canola  and  the  associated 
egg,  milk,  meat  and  meat-by-product 
tolerances  permanent  but  instead  has 
placed  a  5  year  time  limitation  on  these 
tolerances.  The  Agency  will  reevaluate 
this  issue  after  the  data  as  identified  in 
the  October  2000  Vinclozolin 
Registration  Eligibility  Document  are 
received  and  sufficiently  evaluated. 

Agency  response  to  comment  5.  The 
Agency  agrees  with  Earthjustice's 
discussion  of  the  hazard  assessment  for 
vinclozolin  in  that  it  is  an  anti- 
androgen,  and  a  Group  C  possible 
human  carcinogen,  an  effect  related  to 
its  anti-androgenic  properties.  These 
effects,  however,  were  fully  considered 
in  the  risk  assessments  conducted  for 
the  chemical.  The  Agency  also  agrees 
with  Earthjustice  that  additional  data 
are  needed  to  fuUy  characterize 
vinclozolin's  hazard  potential.  These 
data  were  required  as  part  of  the 
October  2000  Vinclozolin  Registration 
Eligibility  Doamient.  In  order  to 
account  for  the  data  deficiencies,  the 
lOX  FQPA  safety  factor  was  retained  for 
vinclozolin  risk  assessments.  This  lOX 
factor  results  in  a  total  safety  factor  of 
lOOOX. 

As  noted,  the  major  data  deficiency 
for  vinclozolin  is  the  modified 
developmental  neurotoxicity  (DNT) 
study  in  which  antiandrogenicand 
neuroendocrine  endpoints  must  be 
assessed.  The  design  and  execution  of 
this  study  presents  a  host  of  difficult 
science  issues,  including  how  the  study 
can  be  conducted  in  a  manner  to 
explore  common  mechanism  questions 
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involving  anti-androgenic  chemicals. 
Significant  work  on  this  issue  has  been 
done.  Although  EPA  in  2000  thought 
this  issue  could  be  resolved  relatively 
quickly,  that  has  not  proven  correct. 
Since  2000  EPA  has  completed  a 
significant  amount  of  work,  some  of 
which  is  currently  ongoing.  The  Agency 
has  completed  an  updated  review  of 
literature  data  for  vinclozolin,  and  is 
currently  examining  in-house  data  for 
other  chemicals,  both  those  whose 
major  toxic  effects  are  related  to 
androgen  hormones,  and  those  which 
have  other  major  effects,  but  which  still 
may  be  appropriate  for  inclusion  in  a 
cumulative  risk  assessment  for 
androgen-related  toxicity.  Additional 
review  of  literature  data  for  these 
chemicals  is  still  required.  The  Office  of 
Pesticide  Programs  (OPP)  has  also 
consulted  with  researchers  in  EPA's 
Office  of  Research  and  Development 
(ORD)  who  are  conducting  work  for  OPP 
in  two  areas.  First,  ORD  is  conducting 
experiments  to  determine  whether  the 
androgen-related  toxicity  of  compounds 
whose  effects  are  caused  by  different 
molecular  mechanisms  are  additive, 
synergistic,  or  neither.  Secondly,  ORD  is 
doing  both  experimental  work  and 
mathematical  modeling  to  support  a 
Physiologically  Based  Pharmacokinetic 
(PBPK)  model  for  anti-androgenic 
compounds  to  support  a  cumulative  risk 
assessment.  Much  of  the  work  being 
done  in  ORD  has  been  completed, 
although  some  remains  ongoing.  These 
data  are  important  in  assuring  that  the 
cumulative  risk  assessment  for  these 
chemicals  is  scientifically  sound. 

With  regard  to  the  presence  of 
vinclozolin  metabolites  in  drinking 
water,  on  February  14,  2001  the  Agency 
issued  a  data  call-in  notice  to  BASF 
Corporation.  The  data  call-in  notice 
required  the  submission  of  a  small 
prospective  ground  water  monitoring 
study  and  a  siu-face  water  monitoring 
study.  These  studies  are  required  to  be 
submitted  by  March  7,  2005  and  March 
8,  2004,  respectively.  The  studies 
require  that  data  be  collected  on 
vinclozolin  and  major  degradation 
products.  Additionally,  on  December 
20,  2000,  the  Agency  issued  a  data-call- 
in  notice  to  BASF  for  an  aerobic  soil 
metabolism  study  and  a  soil  coluirm 
leaching/adsorption/ desorption  study  to 
gain  additional  data  on  the  persistence, 
biodegradation,  and  migration  of 
vinclozolin  in  soil  profile.  These  studies 
have  been  submitted  to  tlie  Agency  and 
are  under  review. 

Finally,  Earthjustice  alleges  that  EPA 
admitted  to  many  other  data  gaps  in 
publishing  the  Notice  of  Filing  (NOF) 
pertaining  to  these  tolerances.  The 
language  cited  by  NRDC,  however,  is 


merely  the  boilerplate  added  by  EPA  to 
all  NOFs  to  indicate  that  EPA  has  not 
yet  finished  its  review  of  the  petition  at 
the  time  the  NOF  is  published. 

In  response  to  Earthjustice's  assertion 
that  the  Agency  should  fully  describe 
the  cancellation  status  of  vinclozolin 
uses,  EPA  would  note  that  the  NOF  for 
this  tolerance  action  was  prepared  by 
the  petitioner,  BASF  Corporation,  as  the 
statute  requires.  In  this  rulemaking 
document,  EPA  has  fully  and  accurately 
described  the  status  of  the  2000 
cancellation  order  and  the  agreement 
regarding  NRDC's  withdrawal  of  its 
objections  to  the  2000  tolerance  action. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
vinclozolin,  3-(3,5-dichlorophenyI)-5- 
ethenyl-5-methyl-2,4-oxazolidinedione 
and  its  metabolites  containing  the  3,5- 
dichloroaniline  moiety,  in  or  on 
succulent  beans  at  2.0  ppm;  canola  at 
1.0  ppm;  eggs,  milk,  and  the  meat,  fat 
and  meat  byproducts  of  cattle,  goats,   . 
hogs,  horses,  and  sheep  at  0.05  ppm; 
and  in  the  meat.  fat.  and  meat 
byproducts  of  poultry  at  0.1  ppm.  The 
tolerance  for  succulent  beans  will  expire 
on  September  30,  2005,  and  the  canola, 
eggs,  milk,  meat  and  meat-by-product 
tolerances  will  expire  on  November  30, 
2008. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  sections  408  and  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  J  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 


you  must  identify  docket  ID  number 
OPP-2003-0311  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  1 .  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  emd  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  pm-pose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 
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If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu*  request  for  such  a  waiver  <to: 
lames  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy  . 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0311,  to:  Public  Liformation 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.1.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s]  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
■of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 


Executive  Ot  ier  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Or  ier  13211,  Actions 
Concerning  Regulations  That 
SignificantlviAffect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  Th  is  final  rule  does  not 
contain  any  i  nformation  collections 
subject  to  Oh  IB  approved  under  the 
Paperwork  R  sduction  Act  (PRA),  44 
U.S.C.  3501  ( t  seq.,  or  impose  any 
enforceable  quty  or  contain  any 
unfunded  mindate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  0  f  1995  (UMRA)  (Public 
Law  104—4).  sJor  does  it  require  any 
special  consi  derations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Env,  ronmental  Justice  in 
Minority  Pop  ulations  and  Low-Income 
Populations  59  FR  7629,  February  16, 
1994);  or  ON^  B  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Prot  action  of  Children  from 
Environment  il  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  c  oes  not  involve  any 
technical  sta  idards  that  would  require 
Agency  cons  deration  of  voluntary 
consensus  sti  indards  pursuant  to  section 
12(d)  of  the  I  lational  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  P\  blic  Law  104-113,  section 
12(d)  (15  U.S  .C.  272  note).  Since 
tolerances  ar  d  exemptions  that  are 
established  c  n  the  basis  of  a  petition 
under  sectioi  i  408(d)  of  the  FFDCA, 
such  as  the  t(  tlerance  in  this  final  rule, 
do  not  requii  e  the  issuance  of  a 
proposed  rul  3,  the  requirements  of  the 
Regulatory  F  exibility  Act  (RFA)  (5 
U.S.C.  601  el  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined - 
that  this  actii  in  will  not  have  a 
substantial  d  ject  effect  on  States,  on  the 
relationship  jetween  the  national 
government  i  ind  the  States,  or  on  the 
distribution  i  »f  power  and 
responsibilit  es  among  the  various 
levels  of  govi  frnment,  as  specified  in 
Executive  Oi  der  13132,  entitled 
Federalism  {  A  FR  43255,  August  10. 
1999).  Execu  ;ive  Order  13132  requires 
EPA  to  devebp  an  accountable  process 
to  ensure  "ni  saningful  and  timely  input 
by  State  and  ocal  officials  in  the 
developmen  of  regulatory  policies  that 
have  federal  sm  implications.""Policies 
that  have  federalism  implications"  is 
defined  in  tUe  Executive  order  to 
include  regulations  that  have" 
substantial  direct  effects  on  the  States, 
on  the  relati(  mship  between  the  national 
government ;  tnd  the  States,  or  on  the 
distribution  )f  power  and 
responsibilit  es  among  the  various 
levels  of  gov  smment."  This  final  rule 
directly  regu  ates  growers,  food 


processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial. direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199i6,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule_  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
land  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  September  24,  2003. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.380  is  amended  by 
revising  the  expiration  date  for  the 
following  commodities  in  the  table  in 
paragraph  (a)  to  read  as  follows: 

§  1 80.380    VInclozolln;  tolerances  for 
residues. 

(a)  * 


Com-          Pan 

Is  per 

Expiration/Rev- 

modity           mi 

llion 

ocation  Date 

Bean,  suc- 

culent ... 

2.0 

9/30/05 

•           » 

• 

•                      * 

Canola  .... 

1.0 

11/30/08 

Cattle,  fat 

0.05 

11/30/08 

Cattle, 

meat 

byprod- 

ucts   

0.05 

11/30/08 

Cattle, 

meat  .... 

0.05 

11/30/08 

•                     ► 

* 

«                       • 

Egg 

0.05 

11/30/08 

Goat,  fat  .. 

0.05 

11/30/08 

Goat, 

meat 

byprod- 

ucts   

0.05 

11/30/08 

Goat, 

meat  .... 

0.05 

11/30/08 

Hog,  fat  ... 

0.05 

11/30/08 

Hog,  meat 

byprod- 

ucts   

0.05 

11/30/08 

Hog,  meat 

0.05 

11/30/08 

Horse,  fat 

0.05 

11/30/08 

Horse, 

meat 

byprod- 

ucts   

0.05 

11/30/08 

Horse, 

meat  .... 

0.05 

11/30/08 

*                     t 

* 

*                      • 

Milk  

0.05 

11/30/08 

»                       » 

• 

•                         • 

Poultry 

0.1 

'  11/30/08 

Poultry, 

meat 

byprod- 

ucts   

0.1 

11/30/08 

Poultry, 

meat  .... 

0.1 

11/30/08 

•                     » 

* 

*                      * 

Sheep,  fat 

0.05 

11/30/08 

Sheep, 

meat 

byprod- 

ucts   

0.05 

11/30/08 

Com- 
modity 

Parts  per 
million 

Expiration/Rev- 
ocation DatQ 

Sheep, 
meat  .... 

0.05 

11/30/08 

•  *  »  *  • 

[FR  Doc.  03-24782  Filed  9-29-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0319;  FRL-7329-9] 

Zinc  Phosphide;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  phosphine 
resulting  from  the  use  of  the  rodenticide 
zinc  phosphide  in  or  on  alfalfa,  forage; 
alfalfa  hay;  barley,  grain;  barley,  hay; 
barley,  straw;  bean,  dry,  seed;  beet, 
sugar,  roots;  beet,  sugar,  tops;  potato; 
timothy,  forage;  timothy,  hay;  wheat, 
forage;  wheat,  grain;  wheat,  hay;  and 
wheat,  straw.  The  Interregional 
Research  Project  Number  4  (IR-4) 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
September  30,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0319. 
must  be  received  on  or  before  December 
1,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  Jackson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-7610;  e-mail  address: 
Jackson .  sidney@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 


provided  to  assist  you  and  others  in 
determining  whether  this  action  might 
apply  to  certain  entities.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 
•    Crop  production  (NAICS  code  111) 
"     Animal  production  (NAICS  code 


112) 
311) 


Food  manufacturing  (NAICS  code 


Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  aJfected.  If  you  have  any  questions   ■ 
regarding  the  applicability  of  this  action 
to"  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
ofHcied  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0319.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosiu«  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register",  listings  at 
http://wHrw.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:  // 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html/. 
a  beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  dociunent, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidehn.html . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
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to  submit  or  view  public  comments, 
access  tbe  index  listing  of  tbe  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  afl  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

.  n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  July  9,  2003 
(68  FR  40939)  (FRL-7314-1),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  pesticide 
petitions  (PP  2E6419,  PP  1E6306,  PP 
1E6270,  PP  1E6337,  PP  9E5082,  PP 
0E6199,  and  PP  1E6292)  by  IR-4,  681  U. 
S.  Highway  #1  South,  North  Bnmswick, 
NJ  08902-3390.  That  notice  included  a 
summary  of  the  petitions  prepared  by 
the  registrant,  HACO,  Inc.,  P.O.  Box 
7190,  Madison,  WI  5371  7.  The  Agency 
received  a  niunber  of  conunents  on  the 
notice  of  filing  published  on  July  9, 
2003  (68  FR  40939).  All  comments  were 
in  favor  of  establishing  the  food 
tolerances  proposed  in  the  notice. 

The  petitions  requested  that  40  CFR 
180.284  be  amended  by  establishing 
tolerances  for  residues  of  phosphine 
resulting  from  the  use  of  the  rodenticide 
zinc  phosphide,  in  or  on  alfalfa,  forage 
and  alfalfa,  hay  at  0.1  parts  per  million 
(ppm);  barley,  grain  and  barley,  hay  at 
0.05  ppm,  and  barley,  straw  at  0.2  ppm; 
bean,  dry  at  0.05  ppm;  beet,  sugar,  roots 
at  0.05  ppm  and  beet,  sugar,  tops  at  0.2 
ppm;  potato  at  0.05  ppm;  timothy, 
forage  and  timothy,  hay  at  0.05  ppm; 
and  wheat,  grain,  wheat,  hay,  and 
wheat,  stra'  •  at  0.05  ppm. 

EPA  is  aiao  deleting  several 
established  tolerances  in  §  180.284(b) 
that  are  no  longer  heeded,  as  a  result  of 
this  action.  The  tolerance  deletions  are 
time-limited  tolerances  established 
under  section  18  emergency  exemptions 
that  are  superceded  by  the 
establishment  of  general  tolerances  for 
zinc  phosphide  imder  §  180.284(a). 


The  following  deletions  to 
§  180.284(b)  are  replaced  in 
§  180.284(a)i 

1.  Delete  t  le  time-limited  tolerances 
for  barley,  gi  ain  at  0.01  ppm,  barley,  hay 
at  0.20  ppm,  and  barley  straw  at  0.02 
ppm.  Tolera  ices  for  barley,  grain  at  0.05 
ppm,  barley,  hay  at  0.2  ppm,  and  barley, 
straw  at  0.2  )pm  are  established  by  this 
action  undei  §  180.284(a). 

2.  Delete  tne  time-limited  tolerances 
for  beet,  sugi  ir,  roots  at  0.05  ppm  and 
beet,  sugar,  lops  at  0.1  ppm.  Tolerances 
for  sugar,  be^t,  roots  are  established  at 
0.05  ppm  aittl  sugar,  beet,  tops  at  0.2 
ppm  under  I  180.284(a). 

3.  Delete  t  le  time-limited  tolerance 
for  potato  at  0.05  ppm.  A  tolerance  for 
potato  is  esti  iblished  at  0.05  ppm  under 
§  180.284(a) 

4.  Delete  t  le  time-limited  tolerances 
for  timothy,  "orage  and  timothy,  hay  at 
0.1  ppm.  To  erances  for  timothy,  forage 
and  timothy  hay  are  established  at  0.5 
ppm  imder  |  180.284(a). 

5.  Delete  t  le  time-limited  tolerances 
for  wheat,  gi  ain,  wheat,  hay  and  wheat, 
straw  at  0.01  ppm.  Tolerances  for  wheat, 
grain,  wheat  hay,  wheat,  straw,  and 
wheat,  forag  j  are  established  at  0.05 
ppm  under  <  180.284(a). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  fcir  a  pesticide  chemical 
residue  in  on  on  a  food)  only  if  EPA 
determines  mat  the  tolerance  is  "safe." 
Section  408ftj)(2)(A)(ii)  of  the  FFDCA 
defines  "safa"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposijres  for  which  there  is 
reliable  info^ation."  This  includes 
exposure  thijough  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu-e.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  speci  il  consideration  to 
exposure  of  nfants  and  children  to  the 
pesticide  ch  smical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  i  reasonable  certainty  that 
no  harm  wil  result  to  infants  and 
children  ft-oi  ti  aggregate  exposure  to  the 
pesticide  chumical  residue. .  .  ." 


Table  1 .— Subchro 'Jic,  Chronic,  and  Other  Toxicipc 


EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  fi-om  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
{FRIr-5  754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety    . 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of 
phosphine  resulting  from  the  use  of  the 
rodenticide  zinc  phosphide  on  alfalfa, 
forage  and  alfalfa,  hay  at  0.2  ppm; 
barley,  grain  at  0.05;  barley,  hay  at  0.2 
ppm;  barley,  straw  at  0.2  ppm;  bean, 
dry,  seed  at  0.05  ppm;  beet,  sugar,  roots 
at  0.05  ppm;  beet,  sugar,  tops  at  0.2 
ppm;  potato  at  0.05  ppm;  timothy, 
forage  and  timothy,  hay  at  0.5  ppm;  and 
wheat,  forage,  wheat,  grain,  wheat  hay, 
and  wheat,  straw  at  0.05  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  zinc  phosphide 
are  discussed  in  Table  1  of  this  unit  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  fi-om  the 
toxicity  studies  reviewed. 


Guideline  No. 


870.3100 


870.3150 


870.3200 


Study  Type 


90-Day  oral  toxicity  rodents 


90-Day  oral  toxicity  in  nonro  dents 


21/28-Day  dermal  toxicity 


Results 


NOAEL  =  0.1  milligram/kilogram/day  (mg/kg/day) 
LOAEL  =  1 .0  mg/kg/day  based  on  increased  mortality  and  kid- 
ney hydronephrosis  in  male  rats 


Waived 


Waived 
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Guideline  No. 


870.3700 


870.370 


870.3800 


870.4100 


870.4100 


870.4200 


870.4300 


870.5375 


870.5385 


870.5500 


870.620 


870.6200 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Study  Type 


Prenatal    developmental    in    ro- 
dents 


Prenatal   developmental   in   non- 
rodents 


Results 


Matemal  NOAEL  =  2.0  mg/kg/day 
Maternal  LOAEL  =  4.0  mg/k^day  based  on  mortality 
Developmental  NOAEL  =  >4.0  mg/kg/day 
Developmental  LOAEL  =  not  established 


Waived 


Reproduction  and  fertility  effects 


Chronic  toxicity  rodents 


Chronic  toxicity  dogs 


Carcinogenicity  rats 


Carcinogenicity  mice 


Mutagenicity-mouse  lymphoma 


Chromosomal  aben'ation 


Mutagenicity-Ames 


Acute  neurotoxicity  screening  bat- 
tery 


Sul)chronic  neurotoxicity  screen- 
ing battery 


Waived 


Waived 


Waived 


Waived 


Waived 


Positive  for  gene  mutation,  with  and  without  S9  mammalian 
metabolic  mutation 


Negative  for  gene  mutation 


Negative  for  gene  mutation,  with  and  without  S9  mammalian 
metabolic  mutation 


NOAEL  =  >10  mg/kg/day 
LOAEL  =  not  established 


NOAEL  =  0.1  mg/kg/day 

LOAEL    =    2.0    mg/kg/day    based    on    clinical    toxicity    (not 
neurotoxicity) 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  die  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applie  1  to  reflect  imcertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  luiique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additioneil  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  a^d  used  to  estimate 
risk  which  represents  a  probabiHty  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  ciuve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departing/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  zinc  phosphide  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 


! 
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Table  2.—  Summary  of  Toxicological  Dose 


\ND  ENDPOINTS  for  ZINC  PHOSPHIDE  FOR  USE  IN  HUMAN  RISK 

Assessment 


Exposure  Scenario 


Dose  Us  3d  in  Risk  Assessment,  UF 


Study  and  Toxicological  Effects 


Acute  dietary  (general  population  includ- 
ing infants  and  children) 


NOAEL  = 
UF  =  100 
Acute  RfD 


2JD  mg/kg/day 
0.02  mg/kg/day 


Developmental  Toxicity  Study- Rat 
LOAEL  =  4.0  mg/kg/day  based  on  ma- 
ternal  deaths   on   gestation   day   10 
(i.e.,  after  4  doses)  though  day  16 


Chronic  dietary  (all  populations) 


NOAEL=  0.1  g/kg/day 

UF=  1,000 

Chronic  RfD  =  0.0001  mg/kg/day 


90-Day  Oral  Toxicity  Study     its 
LOAEL  =1.0  mg/kg/day  based  on  in- 
creased mortality,  increased  absolute 
and      relative      liver     weight,      and 
hematological  alterations 


Sbort-tenm  dermal  (1  to  7  days)  Not  applicak|le 

Intermediate-tenm    (1    week   to   several 

months) 
Long-temn  denmal   (several   months  to 

lifetime) 
(Residential) 


Dermal  exposure  is  not  expected  since 
bauts  are  not  absorbable  and  Zn 
phosphide  powder  is  too  polar  to  be 
absort)ed  through  the  skin 


Short-term  inhalation  (1  to  7  days) 
Intermediate-tenm  inhalation  (1  week  to 

several  months) 
Long-term  inhalation  (several  months  to 

lifetime) 
(Residential) 


Not  applicat  le 


Inhalation  exposure  is  not  expected. 
End-use  baits  are  not  powdery  or  res- 
pirable 


Cancer  (oral,  dennal,  inhalation) 


Not  applicat  le 


Not  applicable 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.284(a))  for 
residues  of  phosphine  resulting  from  the 
use  of  zinc  phosphide,  in  or  on  a  variety 
of  raw  agricultural  commodities 
including:  Grape  (0.01  ppm),  grass 
(rangeland)  (0.1  ppm),  and  sugarcane 
(0.01  ppm).  Tolerances  with  regional 
registration  are  established  40  CFR 
180.284(c)  for  zinc  phosphide  residues 
in  or  on  globe  artichokes  (0.01  ppm), 
sugar  beet  (roots)  (0.04  ppm),  and  sugar 
beet  tops  (0.02  ppm).  Section  18 
tolerances  at  40  CFR  180.284(b) 
currently  exist  for  zinc  phosphide 
residues  in  or  on:  Alfalfa  forage,  alfalfa 
hay,  barley  grain,  barley  hay,  barley 
straw,  sugar  beets  (tops),  sugar  beet 
roots  timothy,  hay,  timothy,  forage, 
potato,  wheat -grain,  wheat  hay,  and 
wheat  straw. 

Based  on  residue  data  from  field  trials 
conducted  in  support  of  the  subject 
tolerances,  EPA  concludes  that  acute 
and  chronic  dietary  exposure  associated 
with  the  proposed  uses  of  zinc  phoshide 
is  unlikely.  Residues  were  below  the 
Level  of  Quantitation  (LOQ)  (<0.05  or 
<0.1  ppm)  in  crops,  except  for  the 
livestock  feed  items  alfalfa  forage,  sugar 
beet  tops,  and  timothy  forage.  Alfalfa 
forage,  sugar  beet  tops,  and  timothy  hay 
are  not  direct  human  food  items;  rather, 
they  are  used  as  animal  feeds.  Because 
residues  of  zinc  phosphide  ingested  by 


ph  de 


in 


livestock 
converted  to 
metabolized 
phosphorus 
zinc  phos 
not  expectec 
phosphide 
Also,  the  act 
will  not 
phosphide 
items.  In 
expected  in 
since  zinc 
barley  and 
of  seed  headk 


wolald  be  immediately 
phosphine  and 
to  natiirally  occurring 
:ompounds,  residues  of 
in  livestock  feeds  are 
to  result  in  residues  of  zinc 
livestock  commodities, 
of  processing  and  washing 
for  unreacted  zinc 
remain  in  or  on  food 
ad(  ition,  residues  are  not 
vheat  and  barley  grain 
osphide  will  be  applied  to 
vjheat  prior  to  the  formation 


alio  V 
to 


pi 


water.  No 
assessment 
phosphide 
expected  in 
surface  watet 


2.  Dietaryhxposure  from  drinking 
dr  inking  water  risk 
\  i?as  performed  for  zinc 
h  Bcause  no  residues  are 
jither  ground  water  or 


3.  From  nt  m-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  docum^t  to  refer  to  non- 
occupationa  ,  non-dietary  exposure 
(e.g.,  for  law  i  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Zinc  phos  jhide  is  ciu-rently  registered 
in  pellet  anc  bait  form  for  use  on 
residential  n  on-food  sites  to  control 
mammals  (primarily  rodents)  in  areas 
such  as  com  nercial  establishments, 
public  areas  (parks),  dumps,  and  homes. 
A  detailed  r  isidential  exposure 
assessment  i  s  contained  in  the 
Reregistraticn  Eligibility  Decision  (RED) 


Document,  EPA  738-R-98-006,  July 
1998,  for  zinc  phosphide. 

There  were  no  endpoints  identified 
for  zinc  phosphide  use  in  a  residential 
assessment  except  for  accidental 
ingestion.  The  residential  exposure 
assessment  evaluated  exposure  from 
accidental  ingestion  of  zinc  phosphide. 
No  other  residenticil  exposure 
assessment  was  either  expected  or,  if 
expected,  found  to  have  any  hazard 
potential. 

Although  having  considered  that 
accidental  ingestion  of  zinc  phosphide 
baits  may  occiu  with  respect  to  a  very 
small  number  of  children,  EPA  has 
concluded  that  this  potential  exposure 
is  not  appropriate  for  inclusion  in 
evaluating  the  safety  of  aggregate 
exposure  of  consumers  and  major 
identifiable  subgroups  of  consumers  to 
zinc  phosphide.  Unlike  other  residential 
uses  (such  as  a  turf  use)  that  potentially 
may  result  in  exposures  to  significant 
groups  of  children,  the  subgroup  of 
children  that  may  consume  baits  in 
childproof  bait  stations  is  very  tiny. 
This  small  subgroup  of  children  would 
not  qualify  as  a  major  identifiable 
subgroup  of  consumers. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
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pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
zinc  phosphide  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  EPA  has  not 
made  a  common  mechanism  of  toxicity 
finding  as  to  zinc  phosphide  and  any 
other  substances,  and  zinc  phosphide 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  zinc  phosphide  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticjdes/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to . 
humans. 

3.  Conclusion.  EPA  has  waived  a 
significant  portion  of  the  data  normally 
required  in  establishing  a  tolerance  for 
a  pesticide  chemical,  in  evaluating  the 
petitions  for  zinc  phosphide.  This  data 
waiver  is  based  on  data  showing  that  - 
dietary  exposure  is  unlikely  to  result 
from  agricultural  uses  of  zinc 
phosphide.  Based  on  these  exposure 
data,  EPA  concludes  there  are  reliable 
data  supporting  a  conclusion  that  no 
additional  safety  factor  is  necessary  to 
protect  the  safety  of  infants  and 
children. 


E.  Aggregate  Risks  and  Determination  of 
Safety 

Zinc  phosphide  has  both  food  and 
non-occupational  uses;  therefore,  the 
considerations  for  aggregate  exposure 
are  those  from  food,  drinking  water,  and 
residential  (non-occupational)  sources. 

The  Agency  has  concluded  that  there 
will  be  no  human  dietary  exposure  from 
the  proposed  or  registered  uses  of  zinc 
phosphide.  Thus,  exposure  to  zinc 
phosphide  from  food  is  not  a 
component  flf  the  acute  and  chronic 
aggregate  exposure  assessment. 

1.  Acute  risk.  The  Agency  has 
concluded  that  there  will  be  no  human 
dietary  exposure  from  the  proposed  or 
registered  uses  of  zinc  phosphide.  Thus, 
exposure  to  zinc  phosphide  from  food  is 
not  a  component  of  the  acute  and 
chronic  aggregate  exposiue  assessment. 

2.  Chronic  risk.  The  Agency  has 
concluded  that  there  will  be  no  human 
dietary  exposiu-e  from  the  proposed  or 
registered  uses  of  zinc  phosphide. 
Exposiue  to  zinc  phosphide  from  food 
and  water  is  not  a  coinponent  of  the 
acute  and  chronic  aggregate  exposure 
assessment. 

There  are  no  residential  uses  for  zinc 
phosphide  that  result  in  chronic 
residential  exposure  to  zinc  phosphide. 
Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of  zinc 
phosphide  is  not  expected.  There  is  no 
potential  for  chronic  dietary  exposure  to 
zinc  phosphide  in  food  and  drinking 
water. 

3.  Short-term  and  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposizre  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposing  levels)  plus  indoor  and 
outdoor  residential  exposure.  No  short- 
term  or  intermediate-term  dermal,  oral 
or  inhalation  toxicological  endpoints 
were  identified  for  zinc  phosphide. 

Further,  no  incidental  oral  exposure  is 
expected  given  the  conditions  of  use. 
Although  potentially  accidental 
ingestion  of  zinc  phosphide  bait  may 
occur  in  rare  instances,  the  subgroup  of 
children  that  are  exposed  in  such  a 
manner  is  not  a  major  identifiable 
subgroup  of  consumers. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Since  chronic  exposure  and 
risk  associated  with  the  use  of  zinc 
phosphide  is  negligible,  no  risk  of 
cancer  is  expected  from  the  use  of  zinc 
phosphide. 

5.  Determination  of  safety.  There  is  no 
drinking  water,  residential,  nor  dietary 
component  to  acute  and  chronic 
aggregate  exposure  to  zinc  phosphide 
residues.  Based  on  these  exposure 
assessments,  EPA  concludes  that  there 


is  a  reasonable  certainty  that  no  harm 
will  result  to  adults,  infants  and 
children  from  aggregate  exposure  to  zinc 
phosphide  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Acceptable  methods  are  available  for 
enforcement  and  data  collection 
purposes  for  plant  commodities.  The 
Pesticide  Analytical  Manual  (PAM). 
Vol.  II  lists,  imder  aluminum 
phosphide,  a  colorimetric  method  and  a 
gas  liquid  chromatography  with  flame 
photometric  detection  (GLC/FPD) 
method  as  Methods  A  and  B, 
respectively.  Both  methods  determine 
the  level  of  phosphine  liberated  when 
zinc  phosphide  is  exposed  to  dilute  acid 
solutions.  EPA  has  determined  that 
Method  A  is  acceptable  for  enforcement. 
Data  submitted  in  support  of  the 
established  toleremces  were  collected  by 
one  of  these  two  methods.  Data 
submitted  in  support  of  the  proposed 
tolerances  were  collected  by  the  GLC/ 
FPD  method  or  a  similar  method 

The  method  may  be  requested  frtim: 
Chief,  Analytical  Chemistry  Branch, 
Enviroiunental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  niunber:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  international 
harmonization  issues  associated  with 
this  action  since  there  are  no  Codex, 
Mexican  or  Canadian  maximum  residue 
levels  (MRLs)  or  tolerances  for  zinc 
phosphide  on  any  crop. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  phosphine 
resulting  from  the  use  of  zinc  phosphide 
in  or  on  alfalfa,  forage  and  alfalfa,  hay 
at  0.2  ppm;  barley,  grain,  at  0.05  ppm, 
barley,  hay  and  barley,  straw  at  0.2  ppm; 
bean,  dry,  seed  at  0.05  ppm;  beet,  sugar, 
roots  at  0.05  ppm  and  beet,  sugar,  tops 
at  0.2  ppm;  potato  at  0.05  ppm;  timothy, 
forage  and  timothy,  hay  at  0.5  ppm;  and 
wheat,  forage,  wheat,  grain,  wheat  hay, 
and  wheat,  straw  at  0.05  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
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to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  firom  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.,  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ED  niunber 
OPP-2003-0319  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  1,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  bearing  is  requested,  the 
objections  must -include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
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Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerancfe  Petition  Fees." 

EPA  is  aulhorized  to  waive  any  fee 
requirement]  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  iaformation  regarding  the 
waiver  of  thi  se  fees,  you  may  contact 
James  Tomp  cins  by  phone  at  (703)  305- 
5697,  by  e-n  ail  at 

tompkins.jii  i@epa.gov,  or  by  mailing  a 
request  for  ii  iformation  to  Mr.  Tompkins 
at  Registrati(  m  Division  (7505C),  Office 


of  Pesticide 


rograms.  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  \  i^ashington,  DC  20460- 
0001. 

If  you  woi  Id  like  to  request  a  waiver 
of  the  tolerai  ice  objection  fees,  you  must 
mail  your  re  juest  for  such  a  waiver  to: 
James  Hollii  s.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Pre  grams.  Environmental 
Protection  A  jency,  1200  Pennsylvania 
Ave.,  NW.,  \  Washington.  DC  20460- 
0001. 

3.  Copies  J  jr  the  Docket.  In  addition 
to  filing  an  g  Djection  or  hearing  request 
with  the  Hes  ring  Clerk  as  described  in 
Unit  VI.A..  y  ou  should  also  send  a  copy 
of  yoiu-  requ(  fst  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  ideni  ified  by  docket  ID  number 
OPP-2003-C319,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (751 I2C),  Office  of  Pesticide 
Programs.  Ei  vironmental  Protection 
Agency.  120i )  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  couriei ,  bring  a  copy  to  the 
location  of  tl  e  PIRIB  described  in  Unit 
I.B.I.  You  m  ly  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.  jov.  Please  use  an  ASCII 
file  format  ai  id  avoid  the  use  of  special 
characters  ai  d  any  form  of  encryption. 
Copies  of  ele  :tronic  objections  and 
hearing  requ  ;sts  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  foimat.  Do  not  include  any 
CBI  in  your « lectronic  copy.  You  may 
also  submit  i  n  electronic  copy  of  your 
request  at  mi  ny  Federal  Depository 
Libraries. 


B.  When  Wil 
Request  for  c 

A  request 
if  the  Admin 
material  subfiitted 
There  is  a 
of  fact;  there 
that  Kvailabli 


the  Agency  Grant  a 
Hearing? 

or  a  hearing  will  be  granted 

strator  determines  that  the 

shows  the  following: 

and  substantial  issue 

is  a  reasonable  possibility 

evidence  identified  by  the 


ge  mine ; 


requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  piu-suant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
cop^  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  aj'major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  25,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— AMENDED 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.284  is  amended  by 
adding  conunodities  to  the  table  in 
paragraph  (a)  and  removing  the 
following  entries  from  the  table  in 
paragraph  (b):  "barley,  grain,"  "barley, 
hay,"  "barley,  straw,"  "beet,  sugar, 
roots,"  "beet,  sugar,  tops,"  "potato," 
"timothy,  forage,"  "timothy,  hay," 
"wheat,  grain,"  "wheat,  hay,"  and 
"wheat,  straw"  to  read  as  follows: 


§180.284 
residues. 


Zinc  phosphide;  tolerances  for 


(a)  General. 


Commodity 


Parts  per  million 


Alfalfa,  forage 
Alfalfa,  hay 
Barley,  grain 
Barley,  hay 
Barley,  straw 
Bean,  dry, 

seed 
Beet,  sugar, 

roots 
Beet,  sugar, 

tops 

*  * 

Potato 

*  * 

Timothy,  hay 
Timothy,  for- 
age 
Wheat,  forage 
Wheat,  grain 
Wheat,  hay 
Wheat,  straw 


0.2 
0.2 
0.05 
0.2 
0.2 

0.05 

0.05 

0.2 
0.05 

0.5 

0.5 
0.05 
0.05 
0.05 
0.05 


[FR  Doc.  03-24844  Filed  9-26-03;  11:11  am] 
BILUNG  CODE  6SG0-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7564-9] 

National  Oil  and  Hazardous  Substance' 
Pollution  Contingency  Plan;  National 
Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  for  the  Celtor 

Chemical  Works  Superfund  Site  from 

the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  IX  is  issuing  a 
Notice  of  Deletion  for  the  Celtor 
Chemical  Works  Superfund  Site  (Site) 
located  in  Hoopa,  California,  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated    - 
pursuant  to  section  105  of  the 
Comprehensive  Envirorunental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended.  The 
EPA,  Hoopa  Valley  Tribe  and  the  State 
of  California,  through  the  California 
Department  of  Toxic  Substances 
Control,  have  determined  that  all 
appropriate  response  actions  under 
CERCLA  have  been  completed. 
However,  this  deletion  does  not 
preclude  future  actions  under 
Superfund. 

EFFECTIVE  DATE:  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Schechter,  Section  Chief,  U.S. 
EPA,  Region  IX,  SFD-7-2,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  (415)  972-3230  or  (800) 
231-3075. 

SUPPLEMENTARY  INFORMATION:  The  Site 
to  be  deleted  from  the  NPL  is  the  Celtor 
Chemical  Works  Superfimd  Site,  in 
Hoopa,  California. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  in  the  Federal 
Register  on  August  18.  2003  (68  FR 
49406).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
September  17,  2003.  A  Responsiveness 
Summary  was  prepared  for  comments 
received  regarding  delisting  of  the  site; 
those  responses  are  part  of  the  NOD 
below.  EPA  identifies  sites  that  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  enviromnent,  and 
it  maintains  the  NPL  as  the  fist  of  those 
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sites.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
in  the  unlikely  event  that  conditions  at 
these  sites  warrant  such  actions. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
-  impede  EPA's  efforts  to  recover  costs 
associated  with  response  efforts. 

Public  Comments  Received  During 
August  13,  2003  Public  Meeting  on 
Proposed  De-listing 

Question:  What  was  the  basis  for  the 
cleanup  levels  in  the  1985  Record  of 
Decision? 

Response:  The  Maximum 
Contaminant  Levels  (MCLs)  or  the 
Drinking  Water  Regulations  (DWRs)  are 
the  basis  for  the  water  quality  criteria 
for  the  gully,  the  surface  water  running 
into  the  gully,  and  the  ground  water. 
Action  levels  for  the  Trinity  River  were 
based  upon  Water  Quality  Criteria  for 
the  Protection  of  Freshwater  Aquatic 
Life  (WQCAL).  Action  levels  for 
contaminants  in  soil  were  primarily 
based  on  the  acceptable  range  of 
contaminant  levels  in  soil  as  derived 
from  the  EPA  National  Ambient  Water 
Quality  Criteria  for  Protection  of  Human 
Health  (WQCHH).  An  acceptable  daily 
dose  was  computed  by  multiplying  the 
WQCHH  or  MCL  for  a  given 
contaminant  by  two  liters,  which  is  the 
maximum  daily  ingestion  rate  for  the 
WQCHH  or  MCL  to  protect  human 
health.  This  computed  dose  was  then 
divided  by  lOgrams  or  0.1  grams,  which 
is  the  United  States  Center  for  Disease 
Control's  (CDC)  maximum  estimated 
ingestion  rate  of  soil  for  a  child  or  an 
adult,  respectively.  The  result  is  a  range 
of  contaminant  concentrations  in  soil 
which  will  fully  protect  human  health. 
Other  considerations  were  also 
evaluated  in  setting  the  action  levels. 
The  action  level  for  arsenic  was  based 
upon  an  advisory  from  the  CDC.  In  our 
most  recent  comprehensive  sampling, 
we  compared  the  results  to  the  Primary 
Remediation  Goals  for  residential  non- 
cancer  standards.  The  action  level  for 
cadmium  was  based  upon  a  cleanup 
level  for  imrestricted  residential  use. 
The  action  levels  for  copper  and  zinc 
were  established  at  the  California 
Assessment  Manual  Total  Threshold 
Limit  Concentrations  (CAM  TTLC). 

Question:  After  de-listing,  would 
Celtor  Chemical  be  put  back  on  the 
National  Priorities  List  if  contaminants 
were  found? 

Response:  Deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
subsequent  Fund-financed  remedial 
action.  If  future  conditions  warrant,  the 
NCP  (40  CFR  300.425(e)(3))  provides 
that  Fluid-financed  remedial  actions 


may  be  taken  at  sites  deleted  from  the 
NPL.  When  t  lere  is  a  significant  release 
from  a  site  d<  leted  from  the  NPL,  the 
site  may  be  n  (stored  to  the  NPL  without 
rescoring  the  site. 

Quesfjon;  Orange-colored  soil  has 
been  seen  on  the  gravel  bar.  Is  this 
contaminatio  n  from  the  Site? 

Response: '  3range  stained  sediments 
appear  on  th(  Trinity  River's  gravel  bar 
on  occasion,  t  is  unknown  whether 
these  stained  sediments  are  associated 
with  the  Celt  )r  Site.  No  visible 
connection  t<  a  source  has  been 
identified.  St  lins  were  sampled  by  EPA 
in  1996,  but  1  le  stains  were  not  present 
during  the  U  98,  2001  and  2003  site 
visits.  Some  !  amples  of  the  1996  orange 
colored  sedii  lents  had  elevated  levels  of 
contaminant! .  Other  samples  did  not 
show  elevate  1  levels  of  contaminants. 
Areas  of  the  j  ravel  bar  were  sampled  to 
determine  if  ( :ontamination  was  present 
in  the  absenc  3  of  the  orange  stains,  and 
no  elevated  li  svels  of  contaminants  were 
found.  The  T  inity  River  flows  through 
a  highly  min(  ralized  area,  and  there  are 
upstream  mil  ling  operations  that  could 
be  the  source  of  the  stains.  The  orange 
color  is  also  ■<  n  indication  of  oxidation 
(rusting)  and  is  not  necessarily 
associated  w|th  contamination.  No 
orange  colordd  sediments  have  been 
seen  on  the  g  avel  bar  by  EPA  or  the 
Tribe  since  1  (96. 

Question:]  as  the  contamination 
affected  the  r  ver  water? 

Response: '  Vhen  the  processor  was 
operating,  th«  re  were  large  quantities  of 
tailings  releaj  ed  to  the  Trinity  River  that 
caused  fish  k  lis.  Current  samples  of 
surface  water  do  not  show  elevated 
levels  of  cont  iminants  entering  the 
river. 

Question:  I  >  it  safe  to  grow  a  garden 
in  the  pastun  ? 

Response: '  'he  pasture  was  sampled 
for  site  relate  1  contamination.  There 
were  no  elevs  ted  levels  of  contaminants 
found  in  the  i  oil.  There  is  no 
unacceptable  risk  from  growing  a  garden 
in  the  pastun  with  respect  to  site 
related  conta  nination. 

Question: '.  here  is  a  concern  that  fill 
from  an  area  )y  the  gravel  bar  of  the 
Trinity  River  near  the  site  was  used  as 
fill  for  yards.  Is  there  a  potential  health 
risk  for  the  p(  ople  who  live  in  these 
houses? 

Response:  i  According  to  sources  from 
the  Tribal  En  ^ironmental  Protection 
Agency  (TEP,  i),  it  is  not  known  if  this 
fill  was  actua  ly  used  in  the  yards  of 
homes,  or  if  i  was,  in  what  houses  it 
may  have  bee  n  used.  There  is  no  reason 
to  suspect  ths  t  fill  used  in  yards  taken 
from  near  the  gravel  bar  had  elevated 
levels  of  site  i  elated  contaminants.  The 
area  where  th  e  fill  is  located  was  not  at 


the  site  of  the  remedial  action,  but 
further  down  the  river  access  road 
behind  the  gravel  bar. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Chemicals, 
Hazardous  substances.  Hazardous 
waste,  Intergovenunental  relations, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  controL 

Dated:  September  19,  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator,  Region  IX. 

■  For  the  reasons  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 

PART  300— [AMENDED] 

■  1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp..  p.  193. 

Appendix  B — [Amended] 

■  2.  Table  1  of  Appendix  B  to  part  300 

is  amended  by  removing  the  entry  for  the 
Celtor  Chemical  Works  Superfund  Site 
in  Hoopa,  California. 

|FR  Doc.  03-24775  Filed  9-29-03;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  365, 374, 387, 391, 393, 
and  396 

Motor  Carrier  Safety  Regulations; 
Miscellaneous  Technical  Amendments 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Final  rule;  miscellaneous 
technical  amendments. 

SUMMARY:  This  rule  makes  technical 
amendments  to  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
These  technical  amendments  were 
needed  to  correct  inadvertent  errors  and 
omissions,  update  mailing  addresses, 
remove  obsolete  references,  and  make 
minor  editorial  changes  to  improve 
clarity  and  consistency.  No  substantive 
changes  have  been  made  to  the 
FMCSRs.  The  corrections  are  minor  and 
will  not  have  a  signifrcant  impact  on  a 
substantial  number  of  small  entities. 
DATE:  The  technical  amendments  in  this 
final  rule  are  effective  September  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  Nunn,  Office  of  Policy  Plans  and 
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Regulations  (MC-PRR),  U.S.  Department 
of  Transportation,  FMCSA,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  Telephone  (202)  366-2797,  or  e- 
mail  janet.nunn@fmcsa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rule  Technical 
Amendments 

You  can  view,  print,  and  download  an 
electronic  copy  of  this  document  in  PDF 
or  HTML  formats  through  FMCSA's 
Web  site:  http://www.fmcsa.dot.gov/ 
rvlesregs,  or  the  Federal  Register's  Web 
site  at  http://www.gpoaccess.gov. 

Summary  of  Technical  Amendments 

FMCSA  has  made  the  following 
technical  corrections  to  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  contained  in  Title  49  of  the 
Code  of  Federal  Regulations  (CFR), 
chapter  III,  subchapter  B. 

Section  365.405(a):  "Federal  Motor 
Carrier  Safety  Administration,  Licensing 
Division"  is  corrected  to  read  "FMCSA, 
Licensing  Team;"  "Regional  Director  for 
the  Region(s)"  is  corrected  to  read 
"Field  Administrator  for  the  Service 
Center(s);"  and  "1002.2(f)(25)"  is 
corrected  to  read  "360.3(f)(8)."  Section 
365.411(b),  "Division"  is  corrected  to 
read  "Team."  Section  365.413(b), 
"Office  of  Data  Analysis  and 
Information  Systems"  is  corrected  to 
read  "Licensing  Team."  Section 
365.505(b)(3),  "unbvtil"  is  corrected  to 
read  "until." 

Section  374.303(a),  "carriers"  is 
Corrected  to  read  "carrier."       * 

Section  387.303,  paragraph  (b)(2) 
table,  column  1,  paragraph  (d),  "10,000" 
is  corrected  to  read  "10,001"  to  be 
consistent  with  other  sections  in  the 
table.  In  §  387.309,  "B.M.C."  is 
corrected  to  read  "BMC."  In 
§  387.311(b),  "B.M.C.  83"  and  "B.M.C. 
34"  are  corrected  to  read  "BMC  83"  and 
"BMC  34." 

In  §  391.43(f),  the  date  on  which 
existing  physical  examination  forms 
may  no  longer  be  used  "November  6, 
2001"  has  been  updated.  In  the 
"Instructions  For  Performing  and 
Recording  Physical  Examinations"  and 
the  "Medical  Examination  Report  for 
Commercial  Driver  Fitness 
Determination,"  both  codified  after 
§  391.43(f),  the  information  on  blood 
pressure  has  been  revised  to  incorporate 
the  recommendations  on  hypertension 
included  in  a  report  prepared  for 
FMCSA,  entitled  Cardiovascular 
Advisory  Panel  Guidelines  for  the 
Medical  Examination  of  Commercial 
Motor  Vehicle  Drivers  (October  2002). 
The  report,  which  has  been  posted  on 
the  FMCSA  website  for  several  months, 
represents  the  current  medical 


consensus  and  state  of  the  art  in 
evaluating  and  treating  hypertension. 

In  §  393.5,  definition  of  "g,"  the  figure 
"9.823"  is  corrected  to  read  "9.81."  In 
§  393.106(a),  the  reference  to  "§  393.122 
through  §  393.142"  is  corrected  to  read 
§§  393.116  through  393.136." 

Section  396.9,  paragraphs  (b)  and 
(c)(2),  the  report  form  "Driver 
Equipment  and  Compliance  Check"  has 
been  renamed  the  "Driver  Vehicle 
Examination  Report"  to  conform  with 
industry  terminology  and  for  imiformity 
in  reporting. 

Regulatory  Analyses  and  Notices 

Administrative  Procedure  Act  (APA) 

The  APA  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  See  5  U.S.C. 
553(b).  FMCSA  has  determined  that 
notice  and  comment  on  these 
amendments  are  unnecessary. 

The  amendments  to  Part  365  involve 
four  changes  to  the  names  of  FMCSA 
offices;  one  change  to  replace  an 
obsolete  CFR  citation  which  was 
recodified  after  the  Interstate  Commerce 
Commission's  remaining  functions  were 
transferred  to  DOT;  and  one  spelling 
correction.  Because  these  changes  make 
ministerial  corrections  or  update 
references,  but  do  not  impose  added 
burdens  or  alter  any  rights  or 
obligations,  the  agency  has  determined 
that  notice  and  comment  are 
unnecessary. 

The  definition  of  "Carrier"  in 
§  374.303(a)  now  reads:  "a  motor 
passenger  common  carriers."  The  plural 
"carriers"  is  changed  to  the  singular 
"carrier"  to  match  the  term  being 
defined.  This  has  no  effect  on  the 
underlying  rule,  and  FMCSA  has 
determined  that  notice  and  comment  are 
therefore  unnecessary. 

In  part  387,  three  references  to 
"B.M.C,"  meaning  Bureau  of  Motor 
Carriers,  are  changed  to  "BMC,"  the 
ciurent  preferred  abbreviation  of  that 
term.  The  underlying  rule  is  unchanged, 
and  the  agency  has  determined  that 
notice  and  comment  are  unnecessary. 

In  §  391.43(f),  the  date  after  which 
existing  physical  examination  forms 
could  no  longer  be  used  (November  6, 
2001)  has  been  extended  to  September 
2004.  This  is  being  done  because  it 
came  to  the  agency's  attention  that 
stocks  of  the  previous  forms  still  exist. 
Allowing  their  continued  use  will  save 
the  expense  of  discarding  these  forms 
and  buying  new  ones.  The  medical 
examination  itself  is  the  same,  whatever 


the  form  used  to  record  the  results. 
FMCSA  has  therefore  determined  that 
notice  and  comment  are  not  required. 

In  the  "Instructions  For  Performing 
and  Recording  Physical  Examinations" 
and  the  "Medical  Examination  Report 
for  Commercial  Driver  Fitness 
Determination,"  both  codified  after 
§  391.43(f),  the  information  on  blood 
pressiu«  has  been  revised  to  incorporate 
the  recommendations  on  hypertension 
included  in  a  report  prepared  for 
FMCSA,  entitled  Cardiovascular 
Advisory  Panel  Guidelines  for  the 
Medical  Examination  of  Commercial 
Motor  Vehicle  Drivers  (October  2002). 
The  report,  which  has  been  posted  on 
the  FMCSA  website  for  several  months, 
represents  the  current  medical 
consensus  and  state  of  the  art  im 
evaluating  and  treating  hypertension. 
FMCSA  has  determined  that  notice  and 
comment  on  these  changes  are 
imnecessary,  biecause  both  the 
"Instructions"  for  dealing  with  high 
blood  pressure  and  the  corresponding 
"Guidelines"  printed  on  the  exam  form 
are  simply  recommendations  to  the 
medical  examiner.  They  represent  the 
agency's  summary  of  current  medical 
thinking,  but  are  neither  part  of  the 
medical  standard  for  blood  pressure  [see 
§  391.41(b)(6)]  nor  binding  on  the 
medical  examiner. 

In  Part  393.5,  the  definition  of  "g," 
the  symbol  for  the  acceleration  of 
gravity,  is  corrected  from  9.823  meters 
per  second  squared  to  9.81  meters  per 
second  squared.  FMCSA  finds  that 
notice  and  comment  are  unnecessary  to 
correct  this  error.  The  reference  in 
§  393.106(a)  to  "the  commodity-specific 
rules  of  §  393.122  through  §  393.142"  is 
erroneous  because  it  refers  to  section 
niunbers  used  in  a  previous  draft  of 
Subpart  I  (Protection  Against  Shifting- 
and  Falling  Cargo).  The  final  rule 
codified  the  commodity-specific 
regulations  at  §  393.116  through 
§  393.136,  and  §  393.106(a)  is  therefore 
changed  accordingly.  Because  this 
amendment  clarifies  a  cross-reference 
but  does  not  change  any  regulatory 
requirement,  FMCSA  finds  that  notice 
and  comment  are  unnecessary. 

In  §  396.9(b)  and  (c)(2).  the  inspection 
report  entitled  "Driver  Equipment 
Compliance  Check"  has  been  renamed 
the  "Driver  Vehicle  Exeunination 
Report."  Because  the  substance  of  the 
inspection  report  has  not  been  changed, 
FMCSA  has  determined  that  notice  and 
comment  are  imnecessary. 

These  technical  amendments  have  no 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
amendments  merely  correct  inadvertent 
errors  and  omissions,  update  mailing 
addresses,  remove  obsolete  references. 


and  make  minor  editorial  changes  to 
improve  clarity  and  consistency.  They 
do  not  impose  new  requirements.  As 
explained  above,  FMCSA  has 
determined  that  prior  notice  and 
opportunity  for  comment  on  these 
changes  are  imnecessary.  For  the  same 
reasons,  the  agency  finds  good  cause 
under  5  U.S.C.  553(d)(3)  to  make  these 
amendments  effective  upon  publication. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

FMCSA  does  not  consider  this  rule  to 
be  a  "significant  regulatory  action" 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  or 
within  the  meaning  of  DOT  regulatory 
policies  and  procedures.  Therefore,  it 
does  not  fequire  review  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act  of  1 980  (RFA) 

FMCSA  has  reviewed  the  technical 
amendments  rule,  and  certifies  that  this 
rule  will  not  have  a  significant 
eccmomic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  imiquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  ujider  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Federalism 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
leviels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132. 
we  have  determined  that  this  rule  does 
not  have  federalism  implications. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  gf 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally     • 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  section  3  of  Executive  Order  12988, 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 


Protection  o 


56198        Federal  Register /Vol.  68.  No.  189/Tiesday,  September  30,  2003 /Rules  and  Regulations 


Children 


We  have  analyzed  this  rule  under 
Executive  OJ'der  13045,  Protection  of 
Children  froin  Environmental  Health 
Risks  and  Sfflety  Risks.  This  rule  is  not 
an  economioally  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  iisk  to  safety  that  may 
disproportionately  affect  children. 

Intergovernmental  Review 

Catalog  oripederal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrieir  Safety.  The  regulations 
implementing  Executive  order  12372 
regarding  inl  ergovemmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  action. 

Information  Collection 

This  rule 
of  information 
Reduction 
3520). 

Environment 

We  have  a  lalyzed  this  action  for 
purposes  of  \  he  National  Environmental 
Policy  Act  (^  lEPA)  and  have  determined 
that  this  acti  )n  does  not  have  any  effect 
on  the  qualit  y  of  the  environment. 

Energy  Impa  ut 

We  have 
not  a  major 
provisions  o 
Conservatioi 


Highway  safety,  Insurance, 
Intergovernmental  relations,  Motor 
carriers.  Motor  vehicle  safety.  Moving  of 
household  goods,  Penalties,  Reporting 
and  recordkeeping  requirements,  Surety 
bonds. 


A:t 


qontains  no  new  collection 
under  the  Paperwork 
of  1995  (44  U.S.C.  3501- 


TS; 


dptermined  that  this  rule  is 
gulatory  action  imder  the 
the  Energy  Policy  and 
Act  (EPCA). 


Small  Business 
Fairness  Act 


Regulatory  Enforcement 
of  1996  (SBREFA) 

This  final  i  ule  is  not  a  major  rule  as 
defined  by  s«  ction  804  of  SBREFA.  This 
rule  will  not  result  in  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
in  costs  or  prices;  or 
effects  on 
employment,  investment, 
or  innovation.  This  rule  is 
rom  congressional  review 
801  et  seq.,  as  added  by 
it  involves  ministerial 
coit-ections  to  existing 


a(  verse  ^ 


major  increase 

significant 

competition, 

productivity 

also  exempt 

under  5  U.S. 

SBREFA 

technical 

regulations. 

List  of  Sub  je^ 

49  CFR  Part 


sin:e 


procedure, 

forwarders, 

household 


49  CFR  Part  ,  f74 


inl 


Aged,  Bli 
Freight,  Indi 
Motor  Carriers 


,(87 


49  CFR  Part 

Buses,  Fre^ht 
Hazardous 


'65 

Administri  tive  practice  and 

B  -okers,  Buses,  Freight 
^  lotor  carriers,  Moving  of 


gc  ods. 


,  Buses,  Civil  rights, 
iduals  with  disabilities, 
,  Smoking. 


,  Freight  forwarders, 
mbterials  transportation, 


49  CFR  Part  391 

Alcohol  abuse,  Drug  abuse,  Drug 
testing,  Highway  safety.  Motor  carriers, 
Reporting  and  recordkeeping 
requirements,  Safety,  Transportation 

49  CFR  Part  393 

Highway  safety,  Motor  carriers,  Motor 
vehicle  safety. 

49  CFR  Part  396 

Highway  safety,  Motor  carriers,  Motor 
vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  stated  in  the  preamble, 
FMCSA  amends  49  CFR  chapter  III, 
subchapter  B,  as  set  forth  below. 

PART  365— RULES  GOVERNING 
APPUCATIONS  FOR  OPERATING 
AUTHORITY 

■  1 .  The  authority  citation  for  part  365 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  559;  16  U.S.C. 
1456;  49  U.S.C.  13101,  13301,  13901-13906, 
14708,  31138,  and  31144;  49  CFR  1.73. 

§365.405    [Amended] 

■  2.  Amend  §  365.405(a)(1)  by  removing . 
"Federal  Motor  Carrier  Safety 
Administration,  Licensing  Division"  and 
add,  in  its  place,  "FMCSA,  Licensing 
Team;" 

§365.411    [Amended] 

■  3.  Amend  §  365.411(b)  by  removing 
"Division"  and  add,  in  its  place, 
"Team." 

§365.413    [Amended] 

■  4.  Amend  §  365.413(b)  by  removing 
"Office  of  Data  Analysis  and 
Information"  and  add,  in  its  place, 
"Licensing  Teeun." 

§365.505    [Amended] 

■  5.  Amend  §  365.505(b)(3)  by  removing 
"imbvtil"  and  add,  in  its  place,  "until." 

PART  374— PASSENGER  CARRIER 
REGULATIONS 

■  6.  The  authority  citation  for  part  374 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13301  and  14101;  49 
CFR  1.73. 

§374.303    [Amended] 

■  7.  Amend  §  374.303(a)  by  removing  the 
word  "carriers"  and  add,  in  its  place, 
"carrier." 
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PART  387— MINIMUM  LEVELS  OF 
RNANCIAL  RESPONSIBILITY  FOR 
MOTOR  CARRIERS 

■  8.  The  authority  citation  for  part  387 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13101,  13906,  14701, 
31138,  and  31139;  49  CFR  1.73. 

§387.303    [Amended] 

■  9.  Amend  §  387.303,  paragraph  (b)(2) 
table,  column  1,  in  paragraph  (d),  by 
removing  "10,^000"  and  add,  in  its  place, 
"10,001." 

§387.309    [Amended] 

■  10.  Amend  §  387.309(a)  by  removing 
"B.M.C."  and  add,  in  its  place,  "BMC." 

§387.311     [Amended] 

■  11.  Amend  §  387.311(b)by  removing 
"B.M.C."  wherever  it  appears  and  add,  in 
its  place,  "BMC." 


PART  391— QUALIFICATIONS  OF 
DRIVERS 

■  12.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  504,  31133, 
31136,  and  31502;  49  CFR  1.73. 

§391.43    [Amended] 

■  13.  Amend  §  391.43  as  follows: 

■  a.  Amend  §  391.43(f)  by  removing 
"November  6,  2001"  and  add,  in  its 
place,  "September  30,  2004." 

■  b.  In  the  Instructions  immediately 
following  §  391.43(f),  revise  "Blood 
pressure  (BP)"  to  read  as  follows: 

Instructions  for  Performing  and 
Recording  Physical  Examinations 

***** 

Blood  pressure  (BP).  If  a  driver  has 
hypertension  and/ or  is  being  medicated 
for  hypertension,  he  or  she  should  be 
recertified  more  frequently.  An 
individual  diagnosed  with  Stage  1 
hypertension  (BP  is  140/90-159/99) 
may  be  certified  for  one  year.  At 


recertification,  an  individual  with  a  BP 
equal  to  or  less  than  140/90  may  be 
certified  for  one  year;  however,  if  his  or 
her  BP  is  greater  than  140/90  but  less 
than  160/lQO,  a  one-time  certificate  for 
3  months  can  be  issued.  An  individual 
diagnosed  with  Stage  2  (BP  is  160  ]  00- 
179/109)  should  be  treated  and  a  one- 
time certificate  for  3-month  certification 
<:an  be  issued.  Once  the  driver  has 
reduced  his  or  her  BP  to  equal  to  or  less 
than  140/90,  he  or  she  may  be 
recertified  annually  thereafter.  An 
individual  diagnosed  with  Stage  3 
hypertension  (BP  equal  to  or  greater 
than  180/110)  should  not  be  certified 
imtil  his  or  her  BP  is  reduced  to  140/ 
90  or  less,  and  may  be  recertified  every 
6  months. 


c.  Revise  the  form  entitled  "Medical 
Examination  Report  for  Commercial 
Driver  Fitness  Determination"  to  read  as 
follows: 

BILUNG  CODE  491fr-EX-P 


^ 
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BHJJNQ  CODE  491»-EX-C 

PART  393--PARTS  AND 
ACCESSORIES  NECESSARY  FOR 
SAFE  OPERATION 

■  14.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  31136,  and 
31502;  sec.  104(b)  of  Pub.  L.  102-240,  105 
Stat.  1914,  1993  (1991);  49  CFR  1.73. 

§393.5    [Amended] 

■  15.  Amend  §  393.5  in  the  definition  of 
"g"  by  removing  "9.823"  and  add,  in  its 
place.  "9.81." 

1393.106    [Anwnded] 

■  16.  Amend  §  393.106(a)  by  removing 
"§  393.122  through  §  393.142"  and  add, 
in  its  place,  "§§  393.116  through 
393.136." 

PART  396— INSPECTION,  REPAIR, 
AND  MAINTENANCE 

■  17.  The  authority  citation  for  part  396 
continues  to  read  as  follows: 

.    Authority:49U.S.C.  31133,  31136.  and 
31502;  49  CFR  1.73. 

}  396.9    [Amended] 

■  18.  In  §  396.9,  paragraphs  (b)  and 
(c)(2),  remove  "Driver  Equipment 
Compliance  Check''*  and  add.  in  its  place. 
"Driver  Vehicle  Examination  Report." 

Tssued  on:  September  24.  2003. 
Warren  Hoemann. 
Deputy  Administrator. 
[PR  Doc.  03-24736  Filed  9-29-03:  8:45  am^ 

BILLING  CODE  4A10-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  375 

[Docket  No.  FMCSA-97-2979] 

RiN2126-AA32 

Transportation  of  Household  Goods; 
Consumer  Protection  Regulations; 
Delay  of  Compliance  Date 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Interim  final  rule;  delay  of 
compliance  date. 

summary:  The  Federal  Motor  Carrier 
Safety  Administration  (FMCSA)  delays 
the  compliance  date  for  the  new  part 
375,  Transportation  of  Household 
Goods;  Consumer  Protection 
Regulations,  which  was  published  as  an 
interim  final  rule  on  June  11,  2003.  That 
rule  amends  regulation^  governing  the 
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interstate  tra  asportation  of  household 
goods.  On  AJigust  25,  2003.  FMCSA 
received  two  petitions  for 
reconsideration  of  the  rule.  On  the  same 
date,  one  of  me  petitioners,  the 
American  Moving  and  Storage 
Association. ^submitted  a  separate 
Petition  for  ^tay  of  Effective  Date.  The 
reconsideration  petitions  address  a 
variety  of  issues,  both  substantive  and 
technical.  Tne  interim  final  rule  took 
effect  on  Sepjtember  9.  2003,  with 
mandatory  ci)mpliance  to  begin  March 

I,  2004.  As  the  rule's  effective  date  has 
passed,  we  a  e  delaying  the  compliance 
date  to  gain  1  ime  to  consider  fully  the    • 
petitioners'  concerns. 

DATES:  The  c  ampliance  date  of  the 
interim  final  rule  amending  49  CFR  part 
375  publishe  d  at  68  FR  35066  on  June 

II.  2003.  is  (Relayed  indefinitely.  The 
Administration  will  publish  a  document 
in  the  Federal  Register  announcing  the 
new  compliance  date. 

FOR  FURTHER.INFORMATION  CONTACT:  Mr. 
Nathaniel  Jaokson.  Household  Goods 
Enforcement  Team  Leader.  (MC-ECI). 
202-366-64(  6.  FMCSA,  400  Seventh 
Street.  SW..  Koom  8310,  Washington. 
DC  20590. 

SUPPLEMENTA  RY  INFORMATION:  In  the 
Motor  Carrie  ■  Safety  Improvement  Act 
of  1999  (Pub,  L.  106-159),  which 
established  F  MCSA  as  a  separate  agency 
within  the  US.  Department  of 
Transportatiiin  (DOT).  Congress 
authorized  FMCSA  to  regulate  the 
interstate  trai  isportation  of  household 
goods.  In  ear  ier  legislation,  Congress 
abolished  the  Interstate  Commerce 
Commission  md  transferred  the 
Commission's  jurisdiction  over 
household  gc  ods  transportation  to  DOT 
(ICC  Termina  tion  Act  of  1995.  Pub.  L. 
104-88).  Prior  to  FMCSA's 
establishmen  t.  the  Secretary  of 
Transportatic  n  delegated  this  household 
goods  jurisdi  :tion  to  the  Federal 
Highway  Adiiinistration  (FHWA). 
In  May  1998.  FHWA  published  a 
notice  of  proposed  rulemaking 
requesting  ccinments  on  its  proposal  to 
amend  the  household  goods  regulations 
at  49  CFR  paj  t  375  and  the  credit 
regulations  a  part  377  (63  FR  27126. 
May  15.  1998).  The  public  submitted 
more  than  50  comments  on  the 
proposal.  FM  CSA  modified  the 
substance  of  he  proposed  rule  in  light 
of  concerns  r  lised  by  some  of  the 
commenters.  including  the  American 
Moving  and  !  Itorage  Association,  and 
published  an  interim  final  rule  on  June 
11.  2003  (68  Tl  35064),  to  become 
effective  Sep  ember  9,  2003.  with 
mandatory  cc  mpliance  to  begin  March 
1.  2004.  We  I  ublished  an  interim  final 
rule  rather  th  m  a  final  rule  to  allow  the 


Office  of  Management  and  Budget 
additional  time  to  complete  its  review  of 
information  collection  requirements. 

On  August  25.  2003,  FMCSA  received 
two  petitions  for  reconsideration  of  the 
interim  final  rule.  The  petitioners  are  (1) 
the  American  Moving  and  Storage 
Association  and  (2)  United  Van  Lines, 
LLC  and  Mayflower  Transit,  LLC.  On 
the  same  date,  the  American  Moving 
and  Storage  Association  submitted  a 
separate  Petition  for  Stay  of  Effective 
Date.  The  reconsideration  petitions 
address  a  variety  of  issues,  both 
substantive  and  technical.  Certain  of  the 
substantive  concerns  will  require  the 
agency's  careful  analysis.  The  rule  took 
effect  on  September  9,  2003,  but 
compliance  was  not  required  until 
March  1,  2004.  As  the  rule's  effective 
date  has  passed,  we  are  delaying  the 
compliance  date  until  further  notice  in 
order  to  consider  fully  the  petitioners' 
concerns.  FMCSA  will  publish  a 
document  in  the  Federal  Register 
promulgating  any  necessary  technical 
corrections  and/or  substantive  changes, 
and  announcing  the  new  compliance 
date  for  the  rule. 

FMCSA  recognizes  that  interstate 
household  goods  carriers  will  require 
sufficient  time  to  prepare  for 
compliance  with  this  rule.  Prior  to  the 
compliance  date,  carriers  will  need  to 
conduct  an  educational  process,  make 
document  changes,  and  revise 
operational  procedures.  In  addition,  the 
compliance  date  must  precede  the 
summer  peak  moving  season,  which 
begins  May  15,  2004.  FMCSA  will 
ensure  that  the  new  compliance  date 
provides  the  household  goods 
transportation  industry  with  this  vital 
lead  time. 

Issued  on:  September  23,  2003. 
Warren  E.  Hoemann, 

Deputy  Administrator. 

(FR  Doc.  03-24499  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  395 

[Docket  No.  FMCSA-97-23S0] 

RIN2126-AA23 

Hours  Of  Service  of  Drivers 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Final  rule;  technical 
amendments. 


Federal  Register /Vol.  68.  No.  189 /Tuesday.  September  30.  2003 /Rules  and  Regulations        56209 


SUMMARY:  This  rule  makes  technical 
amendments  to  the  hours  of  service 
(HOS)  regulations.  These  technical 
amendments  are  needed  to  correct 
inadvertent  errors  and  omissions,  and. 
make  minor  editorial  changes  to 
improve  clarity  and  consistency.  The 
amendments  do  not  make  substantive 
changes.  The  corrections  are  minor  and 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
DATE:  The  technical  amendments  in  this 
final  rule  are  effective  September  30. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Mary  Moehring,  Office  of  Bus  and  Truck 
Standards  and  Operations  (MC-PSD). 
U.S.  Department  of  Transportation, 
FMCSA,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001.  , 
Telephone  (202)  36&-4001. 

SUPPLEMENTARY  INFORMATION: 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov. 

The  term  "current  rules,"  as  used  in 
this  document,  refers  to  the  HOS 
regulations  in  effect  before  April  28, 
2003,  and  "final  rule"  means  the  HOS 
regulations  adopted  on  April  28,  2003 
(68  FR  22456). 

Sleeper  Berth  Provisions  Relating  to  the 
14-Hour  Limit 

Confusion  has  arisen  among  motor 
carriers  and  enforcement  officials  over 
the  provision  of  the  final  rule  on  hours 
of  service  (68  FR  22456,  April  28,  2003) 
relating  to  the  use  of  sleeper  berths  to 
accumulate  10  hours  of  off-duty  time. 

More  specifically,  the  issue  is  how  to 
apply  the  general  prohibition  on  driving 
"[flor  any  period  after  the  end  of  the 
14th  hoiu  after  coming  on  duty 
following  10  consecutive  hours  off  duty 
*   *   *"  [49  CFR  395.3(a)(2)]  in  the 
context  of  the  sleeper  berth  rule,  which 
allows  drivers  to  accumulate  10  hours 
off  duty  in  two  periods  in  the  berth. 


Under  the  current  rule,  off-duty  time 
(including  sleeper  berth  time)  is  not 
counted  in  calculating  the  15-hour  limit, 
thus  allowing  drivers  to  take  for 
example.  2  hours  off-duty  diuing  their 
work  shift  to  drive  up  to  the  17th  hour 
after  coming  on  duty.  The  new  rule 
reduces  the  15-hour  limit  to  14  hours, 
but  it  also  adds  a  general  prohibition  on 
driving  "[f]or  any  period  after  the  end 
of  the  14th  hour  after  coming  on  duty 
following  10  consecutive  hours  off  duty 
*  *  *"[49CFR395.3(a)(2)l. 

Under  the  new  rule,  off-duty  time  is. 
included  in  calculating  the  14th  hoiu- 
since  coming  on  duty.  The  only 
exception  is  sleeper  berth  time.  When 
taken  in  2  periods,  each  of  which  must 
be  at  least  2  hoiu-s  long,  sleeper  berth 
time  does  not  count  toward  the  14-hour 
limit.  The  final  rule,  however, 
attempted  to  incorporate  a  modified  14- 
hour  limit  by  providing  that  "The  on- 
duty  time  in  the  period  immediately 
before  and  after  each  rest  period,  when 
added  together,  does  not  include  any 
driving  time  after  the  14th  hour" 
l§395.1(g)(l)(iii)]. 

Although  counting  on-duty  time 
toward  the  14-hour  limit  is  obviously 
consistent  with  the  general  principle  of 
§  395.3(a)(2),  the  modified  sleeper-berth 
provision  inadvertently  omitted 
reference  to  off-duty  time  not  spent  in 
a  sleeper  berth  and  sleeper  berth  time  of 
less  than  2  hours,  neither  of  which 
qualifies  for  exclusion  from  the  14-hour 
limit.  The  agency  is  therefore  amending 
§  395.1(g){l)(iii)  to  clarify  that  drivers 
and  motor  carriers  are  required  to  count 
on-duty  time,  off-duty  time  not  spent  in 
a  sleeper  berth  and  sleeper  berth  time  of 
less  than  two  hours  toward  the  14-hour 
limit. 

The  final  rule  also  overlooked  the 
need  to  spell  out  the  imderlying 
principle  for  dealing  with  situations  in 
which  a  driver  takes  more  than  2  sleeper 
berth  periods,  all  of  which  are  more 
than  2  hours  long.  For  example,  after 
having  been  off-duty  for  10  hours  a 
driver  drives  for  4  hours,  takes  2  hours 
in  the  sleeper  berth,  drives  for  another 
3  hours,  takes  3  more  hours  in  the 
sleeper  berth,  drives  for  5  bom's,  and 
then  goes  into  the  sleeper  berth  for  7 
hours.  In  this  case,  the  second  and  third 
sleeper-berth  periods  (3  hours  plus  7 
hours,  respectively)  meet  the 
requirements  of  the  rule  (10  hoiu-s  off 
duty  in  two  periods,  each  at  least  2 
hours  long),  while  the  first  and  second 
(2  hoius  plus  3  hours,  respectively)  do 
not.  Although  the  previous  sentence 
suggests  how  this  hypothetical  should 
be  treated,  the  amendment  to 
§  395.1(g)(l)(iii)  makes  it  explicit:  any  2 
sleeper-berth  periods  totaling  10  hours 
may  be  used  in  calculating  the  10-hour 


limit,  and  sleeper-berth  periods  not 
used  in  calculating  the  10-hour  limit 
will  be  included  in  calculating  the  14- 
hour  limit. 

Section  395.1(g)(2)  restates  the 
principle  of  §  395.1(g)  of  the  current 
rule.  Since  1963.  that  rule  has  allowed 
drivers  who  are  off  duty  at  a  natural  gas 
or  oil  well  location  to  acciunulate  the 
then-required  8  hours  off  duty  in  two 
off-duty  periods,  each  at  least  2  hours 
long,  in  "other  sleeping 
acconunodations  at  a  natural  gas  or  oil 
well  location"  [49  CFR  195.3(a).  28  FR 
2236,  March  7.  1963].  State  and  Federal 
officials  have  understood  and  enforced 
that  provision  for  40  years.  The  agency 
is  amending  the  introductory  phrase  of 
§  395.1(g)(2)  to  clarify  that  although 
drivers  must  now  take  10  rather  than  8 
hours  off  duty,  drivers  at  wellheads  may 
continue  to  accmnulate  their  off-duty 
time  in  two  periods.  The  periods  may  be 
taken  in  sleeper  berths,  odier  sleeping 
accommodations,  or  both.  This 
technical  amendment  imposes  no  added 
burdens,  and  simply  clarifies  the  intent 
of  the  final  rule. 

Finally,  while  §§  395.1(g)(l)(iv). 
395.1(g)(2)(iv).  and  395.1  (g)(3)(iv)  of  the 
new  rule  provide  that  a  combination  of 
consecutive  sleeper  berth  time  and  off- 
duty  time  totaling  10  hours  satisfies  the 
10  hour-off-duty  requirement  when  a 
driver  changes  from  a  sleeper  berth 
mode  of  operation  to  a  non-sleeper- 
berth  mode,  it  inadvertently  failed  to 
provide  the  same  option  to  drivers 
continuing  in  the  sleeper  berth  mode. 
This  amendment  corrects  that  oversight. 

In  simunary,  the  sleeper  berth 
provision  is  clarified  as  follows: 

For  purposes  of  determining  the  14' 
hoiu  limit  in  a  sleeper  berth  operation, 
the  following  are  included  in 
calculating  that  limit:  on-duty  time; 
non-sleeper-berth  off-duty  time;  sleeper 
berth  time  of  less  than  2  hours;  and 
sleeper  berth  time  of  2  hours  or  more 
that  is  not  used  to  accumulate  10  hours 
of  off-duty  time. 

A  combination  of  consecutive  sleeper 
berth  time  and  off-duty  time  totaling  8 
for  passenger-carrying  operations  or  10 
hours  for  property-carrying  and  natural 
gas/oil  well  operations  may  be  used  to 
comply  with  either  the  8-or  the  10-hour 
off-duty  requirement  in  sleeper  berth 
operations,  in  addition  to  situations  in 
which  a  driver  moves  from  a  sleeper 
berth  to  a  non-sleeper  berth  operation. 

Any  two  sleeper-berth  periods  (each 
at  least  two  hom-s  long)  totaling  10 
hours  may  be  used  in  calculating  the  10- 
hour  limit,  and  sleeper-berth  periods 
not  used  in  calculating  the  10-hour  limit 
will  be  included  in  calculating  the  14- 
hour  limit. 
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Drivers  of  Oil  Well  Servicing  Vehicles 

Section  395.1(g)  currently  permits 
drivers  with  sleeper  berths  who  are  off 
-duty  at  a  natiiral  gas  or  oil  well  location 
to  accumulate  the  required  8  hours  of 
off-duty  time  "in  a  sleeper  berth  in  two 
separate  periods  totaling  8  hours, 
neither  period  to  be  less  than  2  hours, 
or  resting  while  off  duty  in  other 
sleeping  accommodations  at  a  natiiral 
gas  or  oil  well  location."  These  "other 
sleeping  accommodations"  are  routinely 
provided  at  oil  and  gas  well  sites. 

In  the  final  rule  adopted  on  April  28, 
2003  [68  FR  22456  at  22515J,  the  agency 
intended  to  continue  to  permit  these 
drivers  to  accumulate  the  required  off- 
duty  time— extended  from  8  horns  to  10 
hours — in  2  periods  in  either  a  sleeper 
berth  or  other  sleeping 
accommodations.  In  fact,  the  new 
§  395.1(g)(2)  specifically  permits  this 
conduct.The  new  rule,  however,  also 
included  an  additional  provision 
(§  395.1(g)(2)(iv)],  relating  to  the  off- 
duty  requirements  a  driver  must  meet 
when  going  from  sleeper  berth  to  non- 
sleeper  berth  operations.  This  additional 
provision  inadvertently  omitted  the 
specific  reference  to  "other  sleeping 
accommodations"  for  these  drivers. 
FMCSA  is  therefore  restoring  this 
phrase  to  §  395.1(g)(2)(iv). 

Also,  §  395.1(g)(2)(iv)  is  being 
amended  to  match  §  395.1(g)(l)(iv), 
again  for  the  same  reason.  Because  a 
combination  of  consecutive  sleeper 
berth  time,  time  in  other  sleeping 
accommodations,  and  off-duty  time 
totaling  10  hours  satisfies  the  10  hour- 
off-duty  requirement  when  a  driver 
changes  from  a  sleeper  berth  mode  of 
operation  to  a  non-sleeper  berth  mode, 
that  same  option  should  have  been 
provided  to  a  driver  continuing  in  the 
sleeper  berth  mode.  This  amendment 
corrects  the  oversight. 

Finally,  like  the  general  sleeper  berth 
rule,  the  special  provision  for  drivers  of 
oil-well-servicing  vehicles  inadvertently 
omitted  any  reference  to  off-duty  time 
not  spent  in  a  sleeper  berth  and  sleeper 
berth  time  of  less  than  2  hours.  The 
agency  is  therefore  adopting  the  same 
language  for  §  395.1  (g)(2)(iii}  as  for 
§  395.1(g)(l)(iii),  and  for  the  same 
reason. 

16*Hour  Short-Haul  Exception 

Section  395.1  (q)  of  the  April  28  final 
rule  [68  FR  22456  at  22516]  was 
intended  to  give  short-haul  drivers  one 
16-hour  on-duty  limit  in  a  7-day  period. 
In  describing  this  provision,  the 
Executive  Summary  (page  1)  to  the 
Regulatory  Impact  Analysis  prepared  for 
the  rule  (item  #  23302  in  the  docket) 
states  "This  option  allows  short  haul 


and  local  drivei  s  (drivers  who  sleep  at 
home  all  evenii  igs  and  who  have  limited 
range  of  operati  ons)  the  flexibility  to 
work  up  to  16  1  oins  up  to  one  day  per 
work  week."  Pa  ge  9-9  of  the  Regulatory 
Impact  Analysi ;  also  describes 
§  395.1(0)  as  "a  lowing  one  16-hour  shift 
per  week." 

As  published  in  the  final  rule, 
however,  §  395,  l(o)(3)  provides  that  the 
driver  may  not  lave  taken  this 
exemption  "wi  hin  the  previous  7 
consecutive  da;  s."  The  previous  7  days 
and  the  current  day  (when  the 
exemption  cou^  d  again  be  used) 
constitute  an  8-aay  cycle,  not  the  7-day 
cycle  intended  \)y  the  agency.  FMCSA  is 
correcting  the  e^oneous  reference  to 
consecutive  days"  to 
consecutive  days."  The 
therefore  be  available 
originally  intended. 


"the  previous  7 
"the  previous  6 
exemption  will 
once  a  week,  as 
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finds 


Procedure  Act 
agencies  to  dispense  with 
an  opportunity  for 

them  impracticable, 
contrary  to  the  public 
;.  553(b)(B)].  FMCSA 
to  publish  these 
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f  ulatory  burden  on  the 
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merely  clarify  the  intent 


jy  the  preamble  to  the 
_  .    s  rule  requires  that 
taking  off-duty  time,  including  meal 
stops  and  other  rest  breaks,  of  less  than 
10  hours  duratian,  other  than  sleeper 
berth  time,  wii  not  extend  the  work 
day."  [68  FR  2:  504,  April  28,  2003]. 
FMCSA  inadve  "tently  failed  to 
articulate  clear  y  in  §  395.1(g)(l)(iii)  the 
full  implicatior  s  of  combining  the 
sleeper-berth  pi  ovisions  with  the  14- 
hour  limit,  and  is  therefore  amending 
the  provision  t<  <  clarify  that  off-duty 
time  and  sleep*  r-berth  time  of  less  than 
two  hours  are  c  aunted  toward  the  14- 


hour  limit.  Because  these  requirements 
were  spelled  out  in  other  portions  of  the 
final  rule,  FMCSA  finds  prior  notice  and 
opportunity  for  comment  on  this 
clarifying  amendment  unnecessary. 

In  finalizing  the  general  sleeper  berth 
provisions,  FMCSA  also  failed  to 
articulate  with  adequate  specificity  how 
the  rule  would  work  if  a  driver  took  not 
just  2  sleeper  berth  periods  (each  at  least 
2  hours  long),  but  3  or  even  more  such 
periods.  The  agency  is  therefore 
amending  §  395.1(g)(l)(iii)  to  make 
completely  clear  that  any  two  sleeper 
berth  periods  totaling  10  hours  will  be 
counted,  while  any  other  sleeper  berth 
periods  (even  those  more  than  2  hours 
long)  will  simply  be  treated  as  off-duty 
time  for  purposes  of  the  14-hour  limit. 
The  change  merely  states  in  detail  a 
result  already  required  by  the  final  rule. 
Therefore,  notice  and  comment  are 
unnecessary. 

The  so-called  "oil  well  exception," 
which  has  been  in  effect  for  40  years, 
allows  drivers  of  trucks  specially 
constructed  to  service  oil  and  gas  wells 
to  cumulate  the  required  8  hours  (now 
10  hours)  of  off-duty  time  in  two 
periods  in  "other  sleeping 
accommodations"  at  oil  and  gas  wells. 
That  exception  is  embodied  in 
§  395.1(g)(2)  of  the  final  rule.  However, 
in  the  course  of  combining  the  "oil  well 
exception"  with  the  more  detailed 
requirements  of  the  sleeper-berth 
provisions  for  the  finsd  rule,  the  clarity 
of  the  exception  was  obscined.  FMCSA 
has  therefore  clarified  the  wording  of 
§  395.1(g)(2)  to  recaptxu-e  the  original 
and  unchanged  meaning  of  this 
provision  and  to  ensure  that  both 
enforcement  personnel  and  the 
regulated  community  imderstand  the 
purpose  and  effect  of  this  provision. 
Because  the  changes  do  not  alter  the 
meaning  of  the  rule  and  impose  no 
additional  obligations  on  anyone, 
FMCSA  has  determined  that  these 
technical  amendments  do  not  require 
notice  and  comment. 

For  decades,  FMCSA  and  State 
enforcement  personnel  treated  the 
current  sleeper  berth  rule  as  allowing  a 
driver  to  satisfy  the  requirement  for  8 
hours  off  duty  by  taking  either  two 
sleeper  berth  periods  totaling  8  hours,  or 
a  combination  of  consecutive  sleeper 
berth  time  and  other  off-duty  time 
totaling  8  hours.  The  agency  intended  to 
ratify  this  practice  in  the  new  rule,  but 
failed  to  include  the  necessary  text  in  all 
of  the  relevant  places.  Sections 
395.1(g)(l)(iv).  395.1(g)(2)(iv),  and 
395.1(g)(3)(iv)  were  correctly  drafted, 
and  FMCSA  is  therefore  inserting  that 
language  in  the  introductory  phrase  of 
§§395.1(g)(l),  395.1(g)(2),  and 
395.1(g)(3)  as  well.  Because  this 
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represents  a  corrected  restatement  of  a 
principle  already  incorporated  into  the 
final  rule,  and  long  enforced  by  FMCSA 
and  State  officials,  the  agency  has 
determined  that  notice  and  comment  are 
imnecessary. 

Drivers  of  Oil  Well  Servicing  Vehicles 

The  ciurent  sleeper-berth  rule  allows 
drivers  "who  are  off  duty  at  a  natiual 
gas  or  oil  well  location"  to  rest  "in  a 
sleeper  berth  in  two  separate  periods 
totaling  8  hours,  neither  period  to  be 
less  than  2  hours,  or  resting  while  off 
duty  in  other  sleeping  accommodations 
at  a  natural  gas  or  oil  well  location." 
[§  395.1(g)  (emphasis  added)].  The  final 
rule  was  intended  to  retain  the  "other 
sleeping  accommodations"  option;  as 
contained  in  §  395.1(g)(2).  The  agency  is 
correcting  an  inadvertent  omission  by 
adding  a  reference  to  "other  sleeping 
accommodations"  to  §  395.1(g)(2)(iv). 
Because  this  change  merely  applies  a 
principle  allowed  for  decades  by  the 
previous  rule  and  explicitly  endorsed  by 
the  new  rule,  to  drivers  leaving — in 
addition  to  those  engaged  in — sleeper 
berth  operations,  the  agency  has 
determined  that  notice  and  comment  are 
unnecessary. 

16-Hour  Exception  for  Short-Haul 
Drivers 

FMCSA  decided  short-haul  operations 
should  be  granted  a  weekly  exception  to 
the  prohibition  on  driving  after  the  14th 
hour  after  coming  on  duty.  Page  9-9  of 
the  Regulatory  Impact  Analysis  clearly 
states  that  the  analysis  concerned  "the 
flexibility  to  work  up  to  16  hours  up  to 
one  day  per  work  week."  The  final  rule, 
however,  erroneously  provided  that  the 
16-hour  exemption  could  not  be  taken 
"within  the  previous  7  consecutive 
days"  [§395.1(o)(3)],  which  created  an 
8-day  cycle.  FMCSA  has  therefore 
determined  that  notice  and  comment  are 
unnecessary  to  correct  the  drafting  error 
and  amend  §  395. l(o)  to  allow  the 
exception  if  not  taken  "within  the 
previous  6  consecutive  days." 

Regulatory  Flexibility  Act  of  1980  (RFA) 

The  RFA  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Since  this  rule  is  not  subject  to 
the  notice  and  public  comment 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  the  provisions  of  the  RFA. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  Federal  agencies  to 
assess  the  regulatory  actions  that  may 
result  in  the  expenditure  by  a  State, 
local,  or  tribal  government,  in  the 


aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  one  year. 
There  are  no  costs  associated  with  this 
rule. 

Federalism 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  (Federalism).  This  rule  does  not 
impose  any  new  requirement  that:  (1) 
has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
Federal  government  and  the  States,  or 
the  distribution  of  power  among  the 
various  levels  of  government;  (2) 
imposes  substantial  direct  compliance 
costs  on  State  and  local  governments;  or 
(3)  preempts  State  law.  This  rule  does 
not  have  any  federalism  implications. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  section  3  of  Executive  Order  12988, 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  binden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  nde  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Intergovernmental  Review 

Catalog  of  Federal  Domestic 
Assistance  Progrcun  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  action. 

Collection  of  Information 

This  rule  contains  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Environmental  Impact 

We  have  analyzed  this  action  for 
piuposes  of  the  National  Environmental 
Policy  Act  and  have  determined  that 
this  action  does  not  have  any  effect  on 
the  quality  of  the  environment. 


Submission  to  Congress  and  the 
Comptroller  General 

This  final  rule  is  also  exempt  fitjm 
congressional  review  under  5  U.S.C.  801 
et  seq.,  as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  since  it  only  makes  minor 
technical  corrections  to  existing 
regulations. 

List  of  Subjects  in  49  CFR  part  395 

Highway  safety.  Motor  carriers. 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  FMCSA  amends  title  49  of  the 
Code  of  Federal  Regulations,  chapter  ID, 
subchapter  B,  as  set  forth  below. 

PART  39&-HOURS  OF  SERVICE  OF 
DRIVERS 

■  1 .  The  authority  citation  for  Part  395 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  504, 14122,  31133, 
31136,  and  31502;  sec.  113.  Pub.  L.  103-311. 
108  Stat.  1673,  1676;  and  49  CFR  1.73. 

■  2.  Section  395.1  is  amended  by 
revising  paragraphs  (g)(1),  (g)(2),  and 
(o)(3),  and  revising  the  introductory 
paragraph  (g)(3)  to  read  as  follows:      . 

§395.1     Scope  of  rules  in  this  part 

***** 

(g)*   *   * 

(1)  General  property-carrying 
commercial  motor  vehicle.  A  driver  who 
is  driving  a  property-carrying 
commercial  motor  vehicle  that  is 
equipped  with  a  sleeper  berth,  as 
defined  in  §§  395.2  and  393.76  of  this 
subchapter,  may  accumulate  the 
equivalent  of  10  consecutive  hours  of 
off-duty  time  by  taking  a  combination  of 
at  least  10  consecutive  hoius  off-dut\' 
and  sleeper  berth  time;  or  by  taking  two 
periods  of  rest  in  the  sleeper  berth, 
providing: 

(i)  Neither  rest  period  is  shorter  than 
two  hours; 

(ii)  The  driving  time  in  the  period 
immediately  before  and  after  each  rest 
period,  when  added  together,  does  not 
exceed  11  hours; 

(iii)  The  driver  does  not  drive  after  the 
14th  hour  after  coming  on  duty 
following  10  horn's  off  duty,  where  the 
14th  hour  is  calculated: 

(A)  by  excluding  any  sleeper  berth 
period  of  at  least  2  horns  which,  when 
added  to  a  subsequent  sleeper  berth 
period,  totals  at  least  10  horns,  and 

(B)  by  including  all  on-duty  time,  all 
off-duty  time  not  spent  in  the  sleeper 
berth,  all  sleeper  berth  periods  of  less 
than  2  hours,  and  any  sleeper  berth 
period  not  described  in  paragraph 
(g)(l)(iii)(A);  and 
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(iv)  The  driver  may  not  return  to 
driving  subject  to  the  normal  lini^ts 
under  §  395.3  without  taking  at  least  10 
consecutive  hours  off  duty,  at  least  10 
consecutive  hours  in  the  sleeper  berth, 
or  a  combination  of  at  least  10 
consecutive  hours  off  duty  and  sleeper 
berth  time. 

(2)  Specially  trained  driver  of  a 
specially  constructed  oil  well  servicing 
commercial  motor  vehicle  at  a  natural 
gas  or  oil  well  location.  A  specially 
trained  driver  who  operates  a 
commercial  motor  vehicle  specially 
constructed  to  service  natural  gas  or  oil 
wells  that  is  equipped  with  a  sleeper 
berth,  as  defined  in  §§  395.2  and  393.76 
of  this  subchapter,  or  who  is  off  duty  at 
a  natural  gas  or  oil  well  location,  may 
accumulate  the  equivalent  of  10 
consecutive  hours  off  duty  by  taking  a 
combination  of  at  least  10  consecutive 
hours  of  off-duty  time,  sleeper-berth 
time,  or  time  in  other  sleeping 
accommodations  at  a  natural  gas  or  oil 
well  location;  or  by  taking  two  periods 
of  rest  in  a  sleeper  berth,- or  other 
sleeping  accommodation  at  a  natiu^  gas 
or  oil  well  location,  providing: 

(i)  Neither  rest  period  is  shorter  than 
two  hours; 

(ii)  The  driving  time  in  the  period 
inunediately  before  and  after  each  rest 
period,  when  added  together,  does  not 
exceed  11  hom-s; 

(iii)  The  driver  does  not  drive  after  the 
14th  hour  after  coming  on  duty 
following  10  hours  off  duty,  where  the 
14th  hour  is  calculated: 

(A)  by  excluding  any  sleeper  berth  or 
other  sleeping  accommodation  period  of 
at  least  2  hours  which,  when  added  to 

a  subsequent  sleeper  berth  or  other 
sleeping  accommodation  period,  totals 
at  least  10  hoiu^,  and 

(B)  by  including  all  on-duty  time,  all 
off-duty  time  not  spent  in  the  sleeper 
berth  or  other  sleeping 
accommodations,  all  such  periods  of 
less  than  2  hours,  and  any  period  not 
described  in  paragraph  (g)(2){iii)(A);  and 

(iv)  The  driver  may  not  return  to 
driving  subject  to  the  normal  limits 
under  §  395.3  without  taking  at  least  10 
consecutive  hours  off  duty,  at  least  10 
consecutive  hours  in  the  sleeper  berth 
or  other  sleeping  accommodations,  or  a 
combination  of  at  least  10  consecutive 
hours  off  duty,  sleeper  berth  time,  or 
time  in  other  sleeping  accommodations. 

(3)  Passenger-carrying  commercial 
motor  vehicles.  A  driver  who  is  driving 
a  passenger-carrying  commercial  motor 
vehicle  that  is  equipped  with  a  sleeper 
berth,  as  defined  in  §§395.2  and  393.76 
of  this  subchapter,  may  accumulate  the 
equivalent  of  8  consecutive  hours  of  off- 
duty  time  by  taking  a  combination  of  at 
least  8  consecutive  hours  off-duty  and 


sleeper  berth 
periods  of  rest 
providing: 


time 


;  or  by  taking  two 
in  the  sleeper  berth. 


(o)*  *  * 

(3)  The  driv^  has  not  taken  this 
exemption  wit  lin  the  previous  6 
consecutive  day^s,  except  when  the 
driver  has  begiin  a  new  7-  or  8- 
consecutive  da  ^  period  with  the 
beginning  of  ai  y  off  duty  period  of  34 
or  more  consequtive  hours  as  allowed 
by  §  395.3(c). 

Issued  on:  September  25,  2003. 
Warren  E.  Hoenumn, 
Deputy  Adminisi  rator. 
[FR  Doc.  03-2471 15  Filed  9-29-03;  8:45  am) 
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DEPARTMENT  OF  COIMiMERCE 

and  Atmospheric 


Atlantic  Highly  Migratory  Species 
Fisheries;  Biuefin  Tuna  Retention  Limit 

AGENCY:  National  Marine  Fisheries 
Service  (NMFSD,  National  Oceanic  and 
Atmospheric  ./^ministration  (NOAA), 
Commerce. 

ACTION:  Atlanti :  bluefin  tuna  retention 
limit  adjustmei  it. 


summary:  This  action  adjusts  the 
Atlantic  bluefi]  i  tuna  (BFT)  General 
category  daily  fetention  limit  to  allow 
for  maximum  Utilization  of  the 
proposed  coast  wide  General  category 
quota.  NMFS  ii  icreases  the  daily 
retention  limit  to  three  large  medium  or 
giant  BFT.  Thi!  action  is  being  taken  to 
provide  increai  ed  fishing  opportunities 
in  all  areas  wit  lout  risking  overharvest 
of  the  General  ( :ategory  quota. 

DATES:  Effectiv  3  September  27,  2003, 
through  October  31,  2003. 
FOR  FURTHER  IN  'ORMATION  CONTACT:  Brad 
McHale  at  9784281-9260. 
SUPPLEMENTARY   INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Ad  (16  U.S.C.  971  at  seq.) 
and  the  Magnupon-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stejvens  Act;  16  U.S.C.  1801 
et  seq.)  govern  ng  the  harvest  of  BFT  by 
persons  and  vessels  subject  to  U.S. 
jurisdiction  ar«  found  at  50  CFR  part 
635.  Section  6;  5.27  subdivides  the  U.S. 
BFT  quota  recc  mmended  by  the 
International  C  ommission  for  the 
Conservation  c   Atlantic  Tunas  (ICCAT) 


among  the  various  domestic  fishing 
categories,  and  General  category  effort 
controls  (including  time-period 
subquotas  and  restricted  fishing  days 
(RFDs))  are  specified  annually  imder  50 
CFR  635.23(a)  and  635.27(a).  The  2003 
BFT  Quota  Specifications  and  General 
category  effort  controls  were  proposed 
on  July  10.  2003  (68  FR  41103). 

Adjustment  of  Daily  Retention  Limit 

Under  §  635.23  (a)(4).  NMFS  may 
increase  or  decrease  the  General 
category  daily  retention  limit  of  large 
medium  and  giant  BFT  over  a  range 
from  zero  (on  RFDs)  to  a  maximiun  of 
three  per  vessel  to  allow  for  maximum 
utiliiation  of  the  quota  for  BFT.  Based 
on  a  review  of  dealer  reports,  daily 
landing  trends,  available  quota,  and  the 
availability  of  BFT  on  the  fishing 
grounds,  NMFS  has  determined  that  an 
increase  of  the  daily  retention  limit  for 
the  month  of  October  is  appropriate  and 
necessary  to  maximize  use  of  the 
proposed  coastwide  General  Category 
quota.  Based  on  this  seasons  landings 
rates  in  June  through  September,  it  is 
highly  unlikely  that  the  proposed  - 
September  subquota  will  be  filled  in  the 
remaining  fishing  days.  At  current  catch 
rates  and  a  daily  retention  limit  of  two 
BFT  per  vessel,  it  is  also  unlikely  that 
the  proposed  October  through  December 
subquota,  will  be  attained  in  the 
October  through  December  time-period. 
An  adjustment  to  the  General  category 
daily  retention  limit  will  allow  full  use 
of  the  General  category  quota  proposed 
for  the  2003  fishing  year,  while 
preventing  overharvest  and  ensuring 
reasonable  fishing  opportunities  in  all 
areas.  Therefore,  NMFS  adjusts  the 
General  category  daily  retention  limit  to 
three  large  medium  or  giant  BFT  per 
vessel,  effective  September  27  through 
October  31,  2003. 

The  intent  of  this  adjustment  is  to 
allow  for  maximum  utilization  by 
General  category  participants  of  the 
remaining  General  category  quota 
(specified  under  50  CFR  635.27(a)), 
(which  has  been  adjusted  by  the  quota 
carryover  from  the  June  through  August 
and  September  time-period  subquotas), 
to  help  achieve  optimum  yield  in  the 
General  category  fishery,  to  collect  a 
broad  range  of  data  for  stock  monitoring 
purposes,  and  to  be  consistent  with  the 
objectives  of  the  HMS  FMP.  • 

Closures  or  subsequent  adjustments  to 
the  daily  retention  limit,  if  any,  will  be 
published  in  the  Federal  Register.  In 
addition,  owners/operators  may  call  the 
Atlantic  Timas  Information  Line  at  (888) 
872-8862  or  (978)  281-9305  for  updates 
on  quota  monitoring  and  retention  limit 
adjustments. 
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Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  of.  and 
an  opportunity  for  public  comment  on, 
this  action.  Catch  rates  for  the  2003  BFT 
season  have  been  extremely  low  and  at 
the  current  rate  of  landings  it  is  highly 
unlikely  that  the  proposed  quota  will  be 
harvested.  Delay  in  increasing  the 
retention  limits  would  further 
exacerbate  this  problem.  Large  amounts 
of  unharvested  quota  will  have  negative 
social  and  economic  impacts  to  U.S. 
fishermen  who  depend  upon  catching 
the  available  quota  within  the  time 
periods  designated  in  the  HMS  FMP. 
Therefore,  the  A  A  finds  good  cause 
under  5  U.S.C.  553{b)(B)  to  waive  prior 
notice  and  the  opportunity  for  public 
comment.  For  all  of  the  above  reasons, 
and  because  this  action  relieves  a 
restriction  (i.e.,  allows  the  retention  of 
more  fish),  there  is  also  good  cause 
under  5  U.S.C.  553(d)  to  waive  the  delay 
in  effectiveness  of  this  action.This 
action  is  being  taken  under  50  CFR 
635.23(a)(4)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
ef  seq. 

Dated:  September  24,  2003. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Substainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-24620  Filed  9-24-03;  3:49  pm] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212306-2306-01;  I.D. 
092403B] 

Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaslca;  Pacific  Cod  by 
Vesseis  Catching  Pacific  Cod  for 
Processing  by  the  Inshore  Component 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western  . 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 


prevent  exceeding  the  2003  total 
allowable  catch  (TAC)  of  Pacific  cod 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  of  the  Western  Regulatory 
Area  of  the  GOA. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.).  September  25,  2003, 
through  2400  hrs,  A.l.t.,  December  31. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2003  TAC  of  Pacific  cod 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  of  the  GOA  is  13,905  metric  tons 
(mt)  as  established  by  the  final  2003 
harvest  specifications  for  groundfish  of 
the  GOA  (68  FR  9924,  March  3,  2003) 

In  accordance  with  §  679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
detemnined  that  the  2003  TAC  of  Pacific 
cod  apportioned  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  of  the  Western  Regulatory 
Area  of  the  GOA  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  13,500  mt,  and  is  setting 
aside  the  remaining  405  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  w^ith 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatorv'  Area  of  the 
GOA. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 


requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC 
of  Pacific  cod  apportioned  to  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western 
Regulatory  Area  of  the  GOA.  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq.  \ 

Dated:  September  24.  2003.  ♦ 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-24731  Filed  9-25-03:  1:18  pm) 
BtLUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  1.0. 
092403D] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaslu;  Pacific  Cod  by 
Vessels  Using  Trawl  Gear  in  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  vessels  using 
trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2003  halibut 
bycatch  allowance  specified  for  the 
trawl  Pacific  cod  fisherj'  category  in  the 
BSAI. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  September  25.  2003. 
through  2400  hrs.  A.l.t.,  December  31, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
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according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  luider 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  2003  halibut  bycatch  allowance 
specified  for  the  trawl  Pacific  cod 
fishery  category  in  the  BSAI  is  1,434 
metric  tons  as  established  by  the  final 
2003  harvest  specifications  for 
Groundfish  of  the  BSAI  (68  FR  9907, 
March  3,  2003). 

In  accordance  with  §  679.21(e){7)(v), 
the  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  amount 
of  the  final  2003  halibut  bycatch 
allowance  specified  for  the  trawl  Pacific 
cod  fishery  category  in  the  BSAI  will  be 
caught.  Consequently,  NMFS  is  closing 
directed  fishing  Pacific  cod  by  vessels 
using  trawl  gear  in  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
halibut  bycatch  allowance,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  §679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  24,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  03-24732  Filed  9-25-03;  1:18  pm] 
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September  25,  2003, 
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INFORMATION  CONTACT:  Josh 
5  86-7228. 


SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  t  le  Fishery  Management 
Plan  for  the  G:  oundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepare  d  by  the  North  Pacific 
Fishery  Mana  ;ement  Council  under 
authority  of  tl  e  Magnuson-Stevens 
Fishery  Conse  rvation  and  Management 
Act.  Regulatio  ns  governing  fishing  by 
U.S.  vessels  ii  accordance  with  the  FMP 
appear  at  subj  lart  H  of  50  CFR  part  600 
and  CFR  part  579. 

The  halibut  bycatch  allowance 
specified  for  t  le  trawl  yellowfin  sole 
fishery  catego  y  in  the  BSAI  is  886 
metric  tons  as  established  by  the  final 
2003  harvest  s  pecifications  for 
Groundfish  of  the  BSAI  (68  FR  9907, 
March  3,  2003). 

In  accordan:e  with  §679. 21(e)(7){v), 
the  Administi  itor,  Alaska  Region, 
NMFS,  has  de  ermined  that  the  amount 
of  the  halibut  jycatch  allowance 
specified  for  t  le  trawl  yellowfin  sole 
fishery  catego  y  in  the  BSAI  will  be 
caught.  Conse  qiuently,  NMFS  is  closing 
directed  fishii  ig  for  species  in  the 
yellowfin  sole  fishery  category  by 
vessels  using  rawl  gear  in  the  BSAI. 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  setforth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the 
halibut  bycatch  allowance  specified  for 
the  trawl  yellowfin  sole  fishery,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  24,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  03-24733  Filed  9-25-03;  1:18  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D.  ~ 
092403F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  in  the 
Central  Aleutian  District 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2003  Atka 
mackerel  total  allowable  catch  (TAG)  in 
this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  25,  2003,  until 
2400  hrs,  A.l.t.,  December  31,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
meinages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2003  TAC  of  Atka  mackerel  in  the 
Central  Aleutian  District  of  the  BSAl 
was  established  by  the  final  2003 
harvest  specifications  for  groundfish  in 
the  BSAI  (68  FR  9907,  March  3,  2003) 
as  27,158  metric  tons  (mt).  Regulations 
that  are  the  basis  for  specifying  this  TAC 
are  found  at  §  679.20(c)(3)(iii)  and  (c)(6). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 


NMFS  (Regional  Administrator),  has 
determined  that  the  2003  Atka  mackerel 
TAC  in  the  Central  Aleutian  District 
will  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  27,108  mt,  and  is 
setting  aside  the  remaining  50  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Central  Aleutian  District  of  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 


contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery',  lead  to  exceeding  the  Atka 
mackerel  TAC  in  the  Central  Aleutian 
District,  and  therefore  reduce  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by'§  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  24,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-24734  Filed  9-25-03:  1:18  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-43-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Douglas  Model  DC-IO-IO,  DC-10-10F, 
DC-10-15,  DC-10-30,  DC-10-30F,  DC- 
10-30F  (KC-IOA-and  KDC^IO),  DC- 
KMO,  DC-10-40F,  MD-10-10F,  and 
MD-10-30F  Airplanes;  and  Model  MD- 
11  and  MD-1  IF  Airplanes 

AGEIjlCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  transport 
category  airplanes.  For  certain  airplanes, 
this  proposal  would  require  a  general 
visual  inspection  to  detect  cracking  in 
the  nuts  on  the  lower  attach  bolt 
assemblies  of  the  forward  attach  bracket 
of  the  inboard  flap  outboard  hinge, 
replacement  of  both  upper  emd  lower 
attach  bolt  assemblies  with  new  bolts 
and  nuts  made  from  Inconel  material, 
and  replacement  of  certain  preload- 
indicating  (PLI)  washers  with  new 
washers.  For  certain  other  airplanes, 
this  proposal  would  require 
replacement  of  the  lower  attach  bolt 
assemblies  of  the  inboard  forward  attach 
bracket  of  the  inboard  flap  outboard 
hinge  with  new  bolts  and  nuts  made 
from  Inconel  material,  and  replacement 
of  PLI  washers  with  new  washers.  These 
actions  are  necessary  to  prevent 
separation  of  the  inboard  flap  outboard 
hinge  from  the  wing  structure  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received.by 
November  14,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administratio  i  (FAA),  Transport 
Airplane  Dire(  torate,  ANM-114, 
Attention:  Rul  is  Docket  No.  2003-NM- 
43-AD,  1601 1  ind  Avenue,  SW., 
Renton,  Wash  ngton  98055-4056. 
Comments  ma  y  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  CorMnents  may  be  submitted 
via  fax  to  (425  227-1232.  Comments 
may  also  be  se  at  via  the  Internet  using 
the  following  iiddress:  9-anm- 
nprmcpmmen  %faa.gov.  Comments  sent 
via  fax  or  the  I  iternet  must  contain 
"Docket  No.  2i  )03-NM-43-AD"  in  the 
subject  line  an  d  need  not  be  submitted 
in  triplicate.  C  amments  sent  via  the 
Internet  as  atts  ched  electronic  files  must 
be  formatted  i^  Microsoft  Word  97  or 
2000  or  ASCII  (text. 

The  service  nformation  referenced  in 
the  proposed  l  ule  may  be  obtained  from 
the  Boeing  Coi  nmercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Loi  ig  Beach,  California 
90846,  Attenti  )n:  Data  and  Service 
Management,  )ept.  C1-L5A  (D800- 
0024).  This  in:  ormation  may  be 
examined  at  tl  e  FAA,  Transport 
Airplane  Dire<  torate,  1601  Lind 
Avenue,  SW.,  lenton,  Washington;  or  at 
the  FAA,  Los  i  ingeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Laiewood,  California. 
FOR  FURTHER  IHFORMATION  CONTACT: 
Ronald  Atmur.  Aerospace  Engineer, 
Airframe  Branfch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoutit  Boulevard,  Lakewood, 
California  907)2-4137;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 
SUPPLEMENTAF«ir  INFORMATION: 

Comments  Invited  , 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  py  submitting  such 
written  data,  v^ews,  or  arguments  as 
they  may  desii  e.  Communications  shall 
identify  the  Ri  les  Docket  number  and 
be  submitted  i  i  triplicate  to  the  address  ' 
specified  abov  3.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  be  ore  taking  action  on  the 
proposed  rule,  The  proposals  contained 
in  this  action  i  tiay  be  changed  in  light 
of  the  commei  ts  received. Submit 
comments  usii  ig  the  following  format: 

•  Organize  i  omments  issue-by-issue. 
For  example,  <  iscuss  a  request  to 
change  the  coi  ipliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-43-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM^3-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Wkshington  98055-4056. 

Discussion 

The  FAA  received  a  report  of  an 
incident  in  June  2002,  involving  a 
McDonnell  Douglas  Model  MD-1 1 
airplane  on  which  the  left-hand  inboard 
flap  outboard  hinge  pulled  away  from 
the  wing  structiu^  where  a  bracket 
attaches  it  with  two  upper  and  two 
lower  bolts.  Preliminary  investigation 
indicated  that  the  two  lower  attach  bolt 
assemblies  likely  failed  first.  When  the 
bracket  separated,  it  caused  an 
asymmetrical  condition  for  the  inboard 
flaps,  additional  structural  damage  to 
the  wing,  and  loss  of  one  hydraulic 
system.  The  flightcrew  applied  full 
right-hand  aileron  to  level  the  wings, 
and  during  emergency  landing,  the  tail 
of  the  airplane  scraped  the  runway.  The 
affected  airplane  had  accmnulated 
37,439  flight-hoiu-s  and  9,241  landings. 

Following  the  incident  reported 
above,  on  July  10,  2002,  we  issued  AD 
2002-14-03,  amendment  39-12803  (67 
FR  47254,  July  18,  2002).  which 
required,  for  certain  MD-11  and  MD-' 
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llF  airplanes,  a  one-time  inspection  to 
detect  loose  PL!  washers  or  cracked  or 
corroded  nuts  of  the  lower  bolts  of  the 
inboard  flap  outboard  hinge,  and 
replacement  with  new  parts  if 
necessary.  As  a  result  of  the  reporting 
requirements  in  AD  2002-14-03,  it  was 
determined  that  the  failure  in  the 
affected  bolts  was  due  to  stress 
corrosion.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
the  inboard  flap  outboard  hinge  from 
the  wing  structure  and  consequent 
reduced  controllability  of  the  airplane. 

The  preamble  to  AD  2002-14-03, 
indicated  that  we  consider  the 
requirements  "interim  action,"  and  that 
we  were  considering  further 
rulemaking.  We  have  now  determined 
that  further  rulemaking  is  indeed 
necessary,  and  this  proposed  AD 
follows  from  that  determination. 

Similar  Models 

The  subject  area  on  certain 
McDonnell  Douglas  Model  DC-10-10, 
DC-10-lOF,  DC-lQ-15,  DC-10-30,  DC- 
10-30F.  DC-10-30F  (KC-lOA-  and 
KDC-10),  DC-lO-40,  DC-10-40F,  MD- 
10-lOF.  and  MD-10-30F  airplanes  is 
almost  identical  to  that  on  the  affected 
Model  MD-11  and  MD-llF  airplanes. 
Therefore,  all  of  these  models  may  be 
subject  to  the  same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DClO- 
57A149,  including  Appendices  A  and  B, 
dated  January  7,  2003,  which  describes 
procedures  for  performing  a  general 
visual  inspection  of  lower  attach  bolt 
assembly  nuts  on  the  forweird  attach 
bracket  of  the  inboard  flap  outboard 


hinge  to  detect  cracking  in  the  nuts. 
This  service  bulletin  also  describes 
procedures  for  replacing  the  upper  and 
lower  attach  bolt  assemblies  with  new 
bolts  and  nuts  made  from  Inconel 
material,  and  for  replacing  certain  PLI 
washers  with  new  PU  washers. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
MD11-57A068,  including  Appendix  A, 
dated  January  7,  2003,  which  describes 
procedures  for  replacing  the  lower 
attach  bolt  assemblies  on  the  forward 
attach  bracket  of  the  inboard  flap 
outboard  hinge  with  new  bolts  and  nuts 
made  from  Inconel  material  and 
replacing  the  PLI  washers  with  new  PLI 
washers. 

If  the  steel  attach  bolts  assemblies 
were  replaced  previously  with  new 
Inconel  material  bolt  assemblies,  no 
further  action  is  specified  in  the  service 
bulletin.  Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously.  Although  the 
Accomplishment  Instructions  in  Boeing 
Alert  Service  Bulletin  DC10-57A149, 
dated  January  T,  2003.  which  is 
referenced  in  this  proposed  AD, 
specifies  to  submit  information  and 
discrepant  parts  to  the  manufacturer, 
this  proposed  AD  does  not  include  such 
a  requirement. 


Changes  to  14  CFR  part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  gbvrams  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  fitim  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

4 

Cost  Impact 

There  are  approximately  394  Model 
DC-10  and  Model  MD-10  airplanes,  and 
approximately  192  Model  MD-11  and 
-llF  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  252  DC-10  and  Model  MD-10 
airplanes  and  76  Model  MD-11  and 
-llF  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  and  that  . 
the  average  labor  rate  is  $65  per  hour. 

The  following  table  shows  the 
estimated  cost  impact  for  airplanes     ' 
affected  by  this  proposed  AD: 


Table— Cost  Impact  Estimate 

Model 

Work  hours 

Labor  cost  per 
airplane 

Parts  cost  per 
airplane 

Fleet  cost 

DC-10  and  MD-10  airplanes  

25 
13 

SI, 625 
845 

$4,139 
2,041 

$1,452,528 
219,336 

MD-11  and -1 1 F  airplanes 

... 

I 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities, 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
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A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

AOonessES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursueuit  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106{g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2003-NM-43- 
AD. 

Applicability:  Model  DC-10-10,  DC-10- 
lOF..  DC-IO-IS.  DC-10-30,  DC-10-30F,  DC- 
10-30F  (KC-lOA-  and  KDC-10),  DC-10-40, 
DC-10-40F.  MD-10-lOF,  and  MD-10-30F 
airplanes  as  listed  in  Boeing  Alert  Service 


lis  ed 


Bulletin  DC10-J7A149 
2003:  and  Mod^l 
airplanes,  as 
Bulletin  MD11-J57A068 
2003;  certificate! 

Compliance: 
accomplished 

To  prevent  S( 
outboard  hinge 
consequent  red 
airplane,  acco 


,  dated  January  7, 
MD-11  andN4D-llF 
in  Boeing  Alert  Service 

,  dated  January  7, 
n  any  category. 
Required  as  indicated,  unless 
previously. 

eparation  of  the  inboard  flap 
from  the  wing  structure  and 
ced  controllability  of  the 
ish  the  following: 


mpl 

Replacements  J  ccomplished  Per  Previous 
Service  Bulletii  s 


(a)  Replacemi  nts 
with  IncOnel  bo  ts 
before  the  effect  i 
Boeing  Service 
Revision  01.  da^d 
Boeing  Service 
Revision  02,  da^d 
Boeing  Service 
Revision  03,  daied 
Condition  1,  Gri) 
Alert  Service  Bi  lletin 
including  Appe  id 
10,  2002;  are  co  isi 
compliance  wit  i 
specified  in  thi 


of  steel  bolts  and  nuts 

and  nuts  accomplished 
ve  date  of  this  AD  per 
ulletin  DClO-57-116, 

November  25,  1996; 
ulletin  DClO-5 7-1 16, 

December  22,  1998; 
ulletin  DClO-57-116, 

May  12,  1999;  and  per 
up  1  or  2,  Option  1  of  Boeing 
MD11-57A067, 
ices  A  and  B,  dated  July 

dered  acceptable  for 
the  corresponding  action 
AD. 


an!s 


General  Visual 
MD-10  Airpl 

(b)  Within  six 
date  of  this  AD 
10  and  MEJ-10 
encapsulating 
of  both  assembl 
inspection  of 


inspection.  Model  DC-10  and 


iir 

sua 


thi 


months  after  the  effective 
for  all  affected  Model  DC- 
planes,  remove  the 
lant  frorti  the  nut  side  only 
es  and  do  a  general  visual 
inboard  flap,  outboard 


hinge,  forward  attach  bracket,  lower  attach 
bolt  assembly  nuts  to  detect  cracking  in  the 
nuts,  in  accordance  with  the 
Accomplishment  Instructions  in  Boeing  Alert 
Service  Bulletin  DC10-57A149,  dated 
January  7,  2003. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual  • 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  "may  be  required, 
to  gain  proximity  to  the  area  being  checked." 

Replacement,  Model  DC-10  and  MD-10   - 
Airplanes 

(c)  Following  the  general  visual  inspection 
described  in  paragraph  (b)  of  this  AD,  for  all 
affected  Model  DC-10  and  MD-10  airplanes, 
accomplish  the  applicable  action(s)  described 
in  Table  1  of  this  AD  at  the  specified  times, 
per  the  Accomplishment  Instructions  in 
Boeing  Alert  Ser\'ice  Bulletin  DC10-57A149, 
dated  January  7,  2003.  Although  the 
Accomplishment  Instructions  specify  to 
submit  certain  information  and  discrepant 
parts  to  the  manufacturer,  this  AD  does  not 
include  such  a  requirement. 


Table  1  .-^Inspection  and  Replacement,  Model  DC-10  and  MD-io  Airplanes 


Condition 


(1)  Cracks  in  either  nut 


(2)  No  cracks  in  nuts 


Actions  to  accomplish 


(i)  Option  1  (Preferred):  Prior  to  f  Jrther  flight,  replace  both  upper  and  lower  attach  bolt  assemblies  with  new  bolts 

and  nuts  made  from  Inconel  ma  terlal. 
(ii)  Option  2:  Prior  to  further  flight 

Inconel  material,  and  replace 

the  effective  date  of  this  AD, 

Inconel  material,  and  replace 
Within  24  months  after  the  effective 

txjits  and  nuts  made  from  Incon  bI  i 


replace  both  lower  attach  bolt  assemblies  with  new  bolts  and  nuts  made  from 

preload-indicating  (PLI)  washers  with  new  washers.  Within  24  months  after 

replace  both  upper  attach  bolt  assemblies  with  new  bolts  and  nuts  made  from 

preload-indicating  (PLI)  washers  with  new  washers. 

date  of  this  AD,  replace  both  upper  and  lower  attach  bolt  assemblies  with 

material,  and  replace  the  PLI  washers  with  new  washers,  as  applicable. 


the 


ths 


-IIF 


Replacement,  Model  MD-11  and  - 
Airplanes 

(d)  Replace  the  inboard  flap,  outboard 
hinge,  forward  attach  bracket,  lower  attach 


bolt  assemblies 
andMD-llFai 
nuts  made  from 
the  PLI  washers 
within  the  com 


jf  the  affect  Model  MD-11 
I  planes  with  new  bolts  and 
Inconel  material  and  replace 
with  new  PLI  washers 
]  iliance  time  for  the 


applicable  condition  described  in  Table  2  of 
this  AD.  Accomplish  all  replacements  per  the 
Accomplishment  Instructions  in  Boeing  Alert 
Service  Bulletin  MD11-57A068,  dated 
January  7,  2003. 


Table  2.— Condition  and  Compliance  Time,  Model  MD-11  and  -11F  Airplanes 


Condition 


MD-1 1  and  MD-1 1 F  airplanes  that  have  not  replaced  steel  bolts 

group  1  or  2,  option  1  or  2  of  Boeing  Alert  Service  Bulletin 

dated  July  10,  2002. 
MD-11  and  MD-1  IF  airplanes  that  have  replaced  steel  bolts  ahd  nuts  with  new  steel  bolts  and  steel  nuts  per 

group  1  or  2,  option  2,  table  2,  note  7  of  Boeing  Alert  Service 

and  B,  dated  July  10.  2002. 
MD-1 1  and  MD-1 1 F  airplanes  that  have  replaced  steel  bolts  an^  nuts  with  new  steel  bolts  and  new  Inconel  nuts 

per  Group  1  or  2,  Option  2  of  Boeing  Alert  Service  Bulletin  JMD11-57A067,  including  Appendices  A  and  B, 

dated  July  10,  2002. 


and  nuts  with  new  like  parts  or  Inconel  bolts  per 
MD11-57A067,  including  Appendices  A  and  B, 


Compliance  time 


Within  18  months  after  the 
effective  date  of  this  AD. 

Within  36  months  after  the 
effective  date  of  this  AD. 

Within  60  months  after  the 
date  of  this  effective  AD. 
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Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  is  authorized  to  approve 
ahernative  methods  of  compliance  (AMCXHs) 
for  this  AD. 

Issued  in  Renton,  Washington,  on 
September  24,  2003. 

All  Bahrami,  "" 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-24680  Filed  9-29-03;  8:45  am) 
BILUNG  CODE  4910-1 3-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[C A  29(M)41 9b;  FRL-7565-5] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  The 
SJVUAPCD  revision  concerns  the 
emission  of  particulate  matter  (PM-10) 
from  wood  burning  fireplaces  and  wood 
burning  heaters.  We  are  proposing  to 
approve  a  local  rule  that  regulates  these 
emission  sovu'ces  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  October  30,  2003. 
ADDRESSES:  Send  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  or  e- 
mail  to  steckel.andrew@epa.gov,  or 
submit  comments  at  http:// 
www.regulations.gov. 

You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

(Mail  Code  6102T),  Room  B-102. 

1301  Constitution  Avenue,  NVV., 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 


Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1990  East 
Gettysburg  Street,  Fresno,  CA  93726. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX,  (415)  947-4118, 
petersen.alfred@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  local 
SJVUAPCD  Rule  4901.  In  the  Rules 
section  of  this  Federal  Register,  we  are 
approving  this  local  rule  in  a  direct  final 
action  without  prior  proposal  because 
we  believe  this  SIP  revision  is  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  conunent  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
plaimed.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  September  18,  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03-24773  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  6SG0-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  273-0408b;  FRL-7562-7] 

Revisions  to  the  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 
(MBUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  the  emission  of  sulfur 
oxides  from  the  combustion  of  liquid 
and  gaseous  fuels.  We  are  proposing  to 
approve  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 


Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  October  30,  2003. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105; 
steckel.andrew@epa.gov. 

You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 

Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

(Mail  Code  6102T),  Room  B-102.  . 

1301  Constitution  Avenue,  NW., 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court,  Monterey,  CA  93940. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http://     ' 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTH^  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  local 
MBUAPCD  Rules  412  and  413.  In  the 
Rules  section  of  this  Federal  Register, 
we  are  approving  these  local  rules  in  a 
direct  final  action  without  prior 
proposal  because  we  believe  this  SIP 
revision  is  not  controversial.  If  we 
receive  adverse  comments,. however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  riot  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  August  15,2003. 
Debbie  Jordan, 

.■\cting  Regional  .administrator.  Region  IX. 
|FR  Doc.  0.3-24556  Filed  9-29-03;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPART52 
[TX-155-1-7591b;  FRL-7564-61 

Approval  and  Promulgation  of 
Implamantatlon  Plans;  Texas; 
Revisions  to  Ragulations  for  Control  of 
Air  Pollution  by  Permits  for  New 
Sources  and  Modifications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  approve 
revisions  to  the  Texas  State 
Implementation  Plan  (SIP).  This 
includes  revisions  that  the  Texas 
Commission  on  Environmental  Quality 
(TCEQ)  submitted  to  EPA  on  January  3, 
2003,  to  require  that  equipment 
associated  with  a  new  or  relocated 
concrete  crushing  facility  be  located  or 
operated  at  least  440  yards  from  any 
building  used  as  a  single  or  multi-family 
residence,  school,  or  place  of  worship. 
This  action  is  being  taken  under  section 
lio'of  the  Federal  Clean  Air  Act,  as 
amended  (the  Act,  or  CAA). 

In  the  "Rules  and  Regulations" 
section  of  the  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  considers  this  as  a 
noncontroversial  revision  and 
anticipates  no  relevant  adverse 
comments  to  this  action.  A  detailed 
rationale  for  the  approval  is  lit  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  upon  this 
proposed  action.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  tbis  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
bom  the  remainder  of  the  rule,  we  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  subject  of  an  adverse  comment. 
DATES:  Written  comments  must  be 
received  on  or  before  October  30,  2003. 
ADDRESSES:  Comments  may  be 
submitted  to  Mr.  Guy  Donaldson,  Chief, 
Air  Permits  Section  (6PD-R), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 


delivery/couj  ier.  Please  follow  the 
detailed  insti  actions  (Part  (I)(B)(l)(i) 
through  (iii)  i  if  the  SUPPLEMENTARY 
INFORMATION  ]  tection)  described  in  the 
direct  final  n  le  which  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Regiiter. 

FOR  FURTHER  Information  contact: 
Stanley  M.  Saruiell  of  the  Air  Permits 
Section  at  (2l4)  665-7212,  or 
spruiell.stanaey@epa.gov. 


SUPPLEMENTARY 
further 
information 
action,  with 
located  in  thf 
section  of  thi ; 


information:  For 
infori  lation,  please  see  the 

I  rovided  in  the  direct  final 
same  title,  that  is 
"Rules  and  Regulations" 
Federal  Register. 


t  le ; 


Dated:  Septeinber  15,  2003. 
Lawrence  E.  S|arfield 

Deputy  Region 
[FR  Doc.  03-: 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


Clean  Air  Ac 
Revisions 
Program  in 


Proposed  Approval  of 
tojOperating  Permits 
Chio 


AGENCY:  Envi  ronmental  Protection 
Agency  (EPA  . 
ACTION:  Propi  ised  rule. 


SUMMARY:  EP  V 


as  revisions  t ) 


program 
regulations 
units  (lEUs 
requiring 
monitoring  a1 
and  prompt 
other 

regulations, 
of  Deficiency 
Register,  EP/ 
finding  that 
and  Ohio's 
reporting  regi  i 
minimum 


fcr 


provisK  ins 
li 


program 

deficiencies 

Deficiency. 

Ohio  published 
June  18,  2003 
through  July 
Ohio  submitted 
to  EPA  for  a 
Ohio's  Title 
proposing  to 
the  same  timi 
the  process  o 
its  regulation^ 
approval  of 


-7566-5] 


is  proposmg  to  approve, 
Ohio's  operating  permits 
proJ)osed  revisions  to  Ohio's 
insignificant  emissions 
Dhio's  regulations 
rep  )rts  of  any  required 
least  every  six  months 
reports  of  deviations,  and 
of  Ohio's  Title  V 
an  April  18,  2002,  Notice 
published  in  the  Federal 
notified  Ohio  of  EPA's 
C  ihio's  provisions  for  lEUs 
m  onitoring  and  deviation 

lations  did  not  meet 
Federal  requirements.  These 
reviiions  would  resolve  the 
i  Jentified  in  the  Notice  of 


proposed  revisions  on 
,  for  public  comment 
59,  2003.  On  July  17,2003, 
the  proposed  revisions 
p^roval  as  revisions  to 
program.  EPA  is 
ipprove  Ohio's  revisions  at 
that  Ohio  is  completing 
adopting  final  revisions  to 
.  EPA  will  only  finalize  its 
Cjhio's  revisions  after  Ohio 


adopts  final  regulations  consistent  with 
the  changes  described  in  this  action. 
DATES:  Written  comments  must  be 
received  on  or  before  October  30,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to  Pamela  Bleikley, 
Qiief,  Permits  and  Grants  Section,  Air 
Programs  Branch.  (AR-IBJ),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  Comments  may 
also  be  submitted  electronically,  or 
through  hand  delivery/courier,  please 
follow  the  detailed  instructions 
described  in  Part  (I)(B)(l)(i)  through  (iii) 
of  the  Supplementary  Information 
section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Damico,  Environmental 
Engineer,  Permits  and  Grants  Section, 
Air  Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604,  (312)  353- 
4761r  damico.genevieve@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related  ' 

Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  Air  Docket  Number  OH157.  The 
official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  U.S.  Environmental 
Protection  Agency,  Region  5,77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604.  EPA  requests  that  if  at  all 
possible,  you  contact  the  contact  listed 
in  the  "For  Further  Information 
Contact"  section  to  schedule  your 
inspection.  The  Regional  Office's 
official  hours  of  business  are  Monday 
through  Friday,  8:45  to  4:45  excluding 
federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
Ohio  Environmental  Protection  Agency, . 
Division  of  Air  Pollution  Control, 
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Lazarus  Goveroment  Center,  122  South 
Front  Street,  Columbus,  Ohio,  43215. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
regulations.gov  web  site  located  at  http:/ 
/www.regulations.gov  where  you  can 
find,  review,  and  submit  comments  on 
Federal  rules  that  have  been  published 
in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  Air  docket 
Number  OH157"  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  yoiu- 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  poHcy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 


provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
blakley.pamela@epa.gov,  please  include 
the  text  "Public  comment  on  proposed 
rulemaking  Air  Docket  Number  OH157" 
in  the  subject  line.  EPA's  e-mail  system 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  regulations.gov  , 
EPA's  e-mail  system  automatically 
captiu-es  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  Regulations.gov.  Your  use  of 
regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact' 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to:  /  " 
Pamela  Blakley,  Chief,  Permits  and 
Grants  Section,  Air  Programs  Branch, 
(AR-IBJ),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois. 
60604.  Please  include  the  text  "Public 
comment  on  proposed  rulemaking  Air 
Docket  Number  OH157"  in  the  subject 
line  on  the  first  page  of  your  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Pamela 
Blakley,  Chief,  Permits  and  Grants 
Section,  Air  Programs  Branch,  {AR-18J), 
U.S.  Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  Such  deliveries 
are  only  accepted  during  the  Regional 
Office's  official  hours  of  operation.  The 


Regional  Office's  official  hoiu-s  of 
business  are  Monday  through  Friday. 
8:45  to  4:45  excluding  federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copv  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  1  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Feder^ 
Register  citation  related  to  your 
comments. 
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II.  Background 

A.  Approval  of  Ohio's  Title  V  Program 

The  Clean  Air  Act  (CAA  or  Act) 
.  requires  all  State  and  local  permitting 
authorities  to  develop  operating  permits 
programs  that  meet  the  requirements  of 
Title  V  of  the  Act,  42  U.S.C.  7661-766lf, 
and  its  implementing  regulations,  40 
CFR  part  70  (Part  70).  Ohio  submitted 
its  operating  permits  program  in 
response  to  this  directive.  EPA  granted 
full  approval  to  Ohio's  Title  V  operating 
permits  program  on  August  15, 1995  (60 
FR  42045). 

Ohio's  Title  V  operating  permits 
program  is  implemented  by  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  and  local  air  pollution  control 
agencies. 

B.  Notice  of  Deficiency 

Under  section  502(i)  of  the  Act  and  40 
CFR  70.10(b)(1).  whenever  the  EPA 
Administrator  makes  a  determination 
that  a  Title  V  permitting  authority  is  not 
adequately  administering  and  enforcing 
a  program,  or  a  portion  thereof,  in 
accordance  with  Title  V's  requirements, 
the  Administrator  shall  notify  the  State 
by  publishing  a  notice  in  the  Federal 
Register.  If  the  permitting  authority  has 
not  taken  "significant  action  to  assure 
adequate  administration  and 
enforcement  of  the  program"  within  90 
days  after  issuance  of  a  notice  of 
deficiency,  EPA  may  withdraw  approval 
of  the  State  program  or  a  portion 
thereof,  apply  any  of  the  sanctions 
specified  in  section  179(b)  of  the  Act 
(i.e..  loss  of  federal  highway  funds  or 
application  of  strict  emissions  offset 
requirements  for  new  sources  in  certain 
areas),  or  promulgate,  administer,  and 
enforce  a  Federal  Title  V  program.  40 
CFR  70.10(b)(2).  If  a  State  has  not 
corrected  the  deficiency  within  18 
months  of  the  notice  of  deficiency,  EPA 
will  apply  the  sanctions  under  section 
179(b)  of  the  Act,  in  accordance  with 
section  179(a)  of  the  Act.  CAA  502(i)(2), 
42  U.S.C.  7661a(i)(2):  40  CFR 
70.10(h)(3).  In  addition,  if  the  State  has 
not  corrected  the  deficiency  with  18 
months,  EPA  must  promulgate, 
administer,  and  enforce  a  whole  or 
partial  federal  Title  V  program  within  2 
years  after  the  date  of  the  finding  of 
deficiency.  CAA  502(i)(4),  42  U.S.C. 
7661a(i)(4);  40  CFR  70.10(b){4)'. 

Pursuant  to  section  502(i)  of  the  Act 
and  40  CFR  70.10(b)(1),  EPA  notified 
Ohio  of  EPA's  finding  that  Ohio's 
regulations  for  lEUs  and  Ohio's 
regulations  requiring  reports  of  any 
required  monitoring  at  least  every  six 
months  and  prompt  reports  of 
deviations  do  not  meet  minimum 
Federal  requirements  in  a  Notice  of 


Deficiency 
Register  on 

19175). 


pi  iblished  in  the  Federal 
;<  pril  18,  2002  (67  FR 


oflEUs  From  Permit 


C.  Exemptioi 
Content  Reqi  irements 

1 .  Backgroun  d 

Part  70  aut  lorizes  EPA  to  approve  as 
part  of  a  Stati  i  program  a  list  of  lEUs 
which  need  i  ot  be  included  in  the 
permit  applic  ation,  provided  that  an 
application  n  lay  not  omit  information 
needed  to  de  ermine  the  applicability 
of,  or  to  impc  se,  any  applicable 
requirement,  or  tp  evaluate  the  fee 
amount  requ  red  under  the  EPA- 
approved  set  edule.  See  40  CFR  70.5(c). 
Nothing  in  Pi  irt  70,  however,  authorizes 
a  state  to  exei  npt  lEUs  from  the  permit 
content  requi  rements  of  40  CFR  70.6. 

Ohio's  regi  lations  contain  criteria  for 
identifying  IT  Us.  See  OAC  3745-77- 
01(U).  Ohio's  regulations  require  that 
permit  applicjations  contain  information 
necessary  to  i  letermine  the  applicability 
of,  or  to  impc  se,  any  applicable 
requirement.  See  OAC  3745-77-03(A). 
The  Ohio  prqgram,  however, 
specifically  exempts  from  the  federally 
enforceable  s  jction  of  its  Title  V  permits 
federally  enf(  irceable  applicable 
requirements  to  which  lEUs  are  subject. 
See  OAC  374  j-77-02(E).  Although  the  _ 
Part  70  reguli  tions  provide  states  some 
opportunity  I  3  exempt  or  limit  the 
amount  of  in  ormation  on  lEUs  required 
in  a  Title  V  a  )plication,  the  July  21, 
1992,  preaml  le  to  EPA's  Title  V 
regulations  (f  7  FR  32250.  32273),  40 
CFR  part  70,  nakes  it  clear  that  this 
exemption  d<  es  not  apply  to  the  permit 
content.  Thei  efore.  Ohio's  regulations  at 
OAC  3745-7;  ■-02(E)  are  inconsistent 
with  part  70.  For  additional  discussion 
on  this  issue,  please  see  67  FR  19175 
(April  18,  20(  i2)  (Notice  of  Deficiency). 

2.  Proposed  (  hanges  to  lEU  Provisions 


Chi 


In  responsf 
Deficiency, 
its  regulationk 
requirements  for 
the  federally 
Title  V  perm^; 
proposed  six 
to  lEUs.  First 
OAC  3745-7 
in  part  that 
portion  of  th« 
include  all  aj  plicabl 
all  relevant 


source 
current  rule 


wou  d 


emissions 
under  the  pn 
applicable 
need  to  be 


to  the  Notice  of 
io  has  proposed  to  revise 
so  that  applicable 
lEUs  are  included  in 
snforceable  section  of  its 
s.  Specifically,  Ohio  has 
regulatory  changes  relating 
proposed  revisions  to 
02(E)(1).  which  provide 
"federally  enforceable 
[Title  V]  permit  shall 

e  requirements  for 
emissions  units  at  the  major 
remove  language  in  the 
ijkrhich  defines  "relevant 

"  to  exclude  lEUs.  Thus, 
dposed  revisions, 
re  luirements  for  lEUs  would 
included  in  the  federally 


tie 


units 


enforceable  portion  of  Ohio's  Title  V 
permits. 

Second,  a  proposed  new  provision, 
OAC  3745-77-07(A)(13){a),  would 
require  lEUs  that  are  subject  to  one  or 
more  applicable  requirements  to  be 
listed  in  the  federally  enforceable 
portion  of  Title  V  permits  along  with  the 
applicable  requirements  or  the 
identification  number  of  each  permit  to 
install  that  establishes  one  or  more 
applicable  requirements  for  the  lEUs. 

Third,  another  proposed  new 
provision,  OAC  3745-77-07(A)(13)(B), 
would  create  a  presumption  that 
monitoring,  recordkeeping,  and 
reporting  requirements  established  for 
lEUs  in  a  permit  to  install  or  under 
applicable  rules  are  presumed  adequate 
to  satisfy  the  Title  V  monitoring, 
recordkeeping  and  reporting 
requirements  of  OAC  3745-77-07(A)(3). 
Under  proposed  OAC  3745-77- 
07{A)(13)(B),  however,  that  presumption 
could  be  overcome  if  OEPA  determines 
that  additional  monitoring, 
recordkeeping  or  reporting  requirements 
are  necessary  to  assiu-e  complieince.  This 
proposed  provision  is  consistent  with 
EPA's  long-standing  position  t'lat  the 
permitting  authority  in  general  ftas 
broad  discretion  in  determining  the 
nature  of  any  required  monitoring  and 
that  the  requirement  to  include  in  a 
permit  testing,  monitoring, 
recordkeeping,  and  reporting  sufficient 
to  assure  compliance  does  not  require 
the  permit  to  impose  the  same  level  of 
rigor  with  respect  to  all  emission  units. 
For  example,  it  does  not  require 
extensive  testing  or  monitoring  to  assure 
compliance  with  the  applicable 
requirements  for  emissions  units  that  do 
not  have  significant  potential  to  violate 
emissions  limitations  or  other 
requirements  under  normal  operating 
conditions.  Because  lEUs  are  typically 
associated  with  lesser  environmental 
impacts  than  other  emission  units  and 
present  little  or  no  potential  for 
violations  of  generally  applicable 
requirements,  EPA  has  stated  that  the 
permitting  authority  can  provide  in 
some  cases  that  the  status  quo  (i.e.,  no 
monitoring)  meets  the  requirements  of 
Part  70. 

Fourth,  Ohio  has  proposed  to  add 
language  to  OAC  3745-77-08(C)(2)  to 
indicate  that  group  processing 
procedures  may  be  used  for  changes  to 
requirements  for  lEUs.  Fifth,  Ohio  has 
proposed  to  revise  OAC  3745-77-  j 

07(I)(2)  to  clarify  that  no 
contemporaneous  written  notification  is 
required  for  "off-permit"  changes 
involving  lEUs  that  are  not  subject  to 
one  or  more  applicable  requirements. 
(Contemporaneous  written  notification 
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would  continue  to  be  required  for  "off- 
permit"  changes  involving  non-IEUs.) 

Finally,  Ohio  proposed  to  revise  OAC 
3745-77-08(C)[3)(a)  to  clarify  that 
significant  permit  modification 
procediues  do  not  apply  to  lEUs.  In 
particular,  proposed  OAC  3745-77- 
08(C)(3)(a)  would  provide  that  the 
minor  permit  modification  procedures 
of  OAC  3745-77-08(0(1),  rather  than 
the  significant  permit  modification 
procedures  of  OAC  3745-77-08{C)(3), 
would  apply  to  the  relaxation  of 
reporting  or  recordkeeping  permit  terms 
or  conditions  relating  to  best  available 
technology  emission  limitations, 
operational  restrictions  or  other 
standards  for  lEUs. 

Under  Ohio's  proposed  regulations, 
any  change  to  an  lEU  may  use  the  minor 
permit  modification  procedures  of  OAC 
3745-77-08{C)(l)  if  it  meets  the  criteria 
applicable  to  all  permit  modifications. 
OAC  3745-77-08(C)(l)(a);  see  40  CFR 
70.7{e)(2)(i)(A).  OEPA  expressed 
concern  that  allowing  changes  to  lEU's 
to  utilize  the  minor  permit  modification 
procedures  only  if  they  meet  the  minor 
permit  modification  criteria  set  out  in 
subparagraphs  (i)  through  (vi)  of  OAC 
3745-77-08(0  could  mean  that  some 
changes  to  lEU's  would  be  required  to 
use  the  significant  permit  modification 
process.  Specifically,  Ohio  is  concerned 
that  a  change  to  the  monitoring, 
recordkeeping  or  reporting  for  an  lEU 
could  be  considered  "significant"  and 
therefore  would  require  use  of  the 
significant  permit  modification  process. 
Ohio  is  also  concerned  that  a  change  to 
a  best  available  technology  (BAT) 
emission  limit  for  an  lEU  created  in  a 
permit  to  install  could  require  use  of  the 
significant  permit  modification  process. 
Ohio  has  requested  clarification  from 
EPA  on  both  of  these  outcomes.  EPA 
believes  that  these  two  outcomes  are  not 
required  under  the  revised  Ohio  rule 
that  EPA  is  proposing  to  approve  in  this 
action. 

EPA  believes  that  40  CFR  part  70  does 
not  require  that  all  changes  to  the 
monitoring,  recordkeeping  or  reporting 
for  an  lEU  use  the  significant  permit 
modification  process  for  two  reasons. 
First,  while  Part  70  does  require 
"significant  changes  to  existing 
monitoring,  reporting,  or  recordkeeping 
requirements  in  the  permit"  to  use  the 
significant  modification  process,  it  also 
gives  Ohio  flexibility  to  determine  its 
own  criteria  governing  which  changes  to 
monitoring  are  significant.  See  40  CFR 
70.7(e)(2)(i)(A)(2),  70.7(e)(4)(i).  Section 
70.7(e){4)(i)  provides  that  a  "State 
program  shall  contain  criteria  for 
determining  whether  a  change  is 
significant  At  a  minimum,  every 
significant  change  in  existing 


monitoring  permit  terms  or  conditions 
*  *  *  shall  be  considered  significant." 
Accordingly,  Ohio  has  determined  that 
the  environmental  consequences  of 
monitoring  changes  is  an  important 
criterion  and  that  monitoring  changes  to 
units  smaller  than  5  tons  per  year  would 
not  have  significant  envirorunental 
consequences.  Therefore,  Ohio  has 
submitted  proposed  changes  to  its  part 
70  program  providing  that  all  changes  to 
monitoring  at  lEUs  are  not  significant 
because  lEUs  are  limited  to  units  less 
than  5  tons  per  year.  Because  of  the  size 
limitation,  EPA  believes  that  Part  70 
allows  Ohio  to  conclude  that  the 
environmental  consequences  of  a 
change  to  monitoring  at  an  lEU  would 
be  quite  small,  and  to  determine  that 
such  changes  are  not  significant  and 
therefore  are  eligible  for  minor 
modification  procedures. 

Second,  EPA  "believes  that  Ohio  may 
interpret  its  rules  such  that  changes  to 
recordkeeping  and  reporting  for  lEUs  do 
not  require  use  of  the  significant 
modification  process,  because  under 
that  interpretation,  Ohio's  permit 
modification  procedures  for  lEUs  would 
be  "substantially  equivalent"  to  those  in 
section  70.7(e). i  Section  70.7(e)(4)(i) 
provides  that  "[a]t  a  minimum,  *  *  * 
every  relaxation  of  reporting  or 
recordkeeping  permit  terms  or 
conditions  shall  be  considered 
significant."  Unlike  §  70.7(e)(4)(i)'s 
reference  to  changes  in  existing 
monitoring  (discussed  above),  this 
phrase  is  not  modified  by  the  word 
"significant"  and  §  70.7(e)(4)(i)  contains 
no  express  authority  for  permitting 
authorities  to  exempt  relaxations  of 
recordkeeping  and  reporting  permit 
terms  or  conditions  from  use  of  the 
significant  permit  modification  process 
based  on  their  significance  or  any  other 
grounds.  Nonetheless,  EPA  believes  that 
Ohio's  rules,  as  interpreted  by  the  State, 
are  substantially  equivalent  to  the 
permit  revision  process  set  forth  in 
§  70.7(e).  First,  the  relaxations  allowed 
to  use  minor  permit  modification 
procediu-es  are  limited  to  the  smallest 
imits,  and  given  their  small  size,  EPA 
believes  that  a  full,  significant  permit 
modification  process  is  not  weuranted  or 
practical.  Ohio's  rules  define  lEUs  as 
units  with  a  potential  to  emit  no  larger 
than  5  tons  per  year  for  nonhazardous 


•  Section  70.7(e)(1)  authorizes  EPA  to  approve 
Part  70  programs  that  include  permit  modification 
procedures  that  are  "substantially  equivalent"  to 
those  in  §  70.7(e).  Specifically,  Section  70.7(e)(1) 
provides:  "The  State  shall  provide  adequate, 
streamlined,  and  reasonable  procedures  for 
expeditiously  processing  permit  modiRcations.  The 
Slate  may  meet  this  obligation  by  adopting  the 
procedures  set  forth  below  or  ones  substantiallv 
equivalent"  (emphasis  added). 


air  pollutants  and  no  larger  than  2  tons 
per  year  for  hazardous  air  pollutants. 
Second,  Ohio's  rules  allow  minor 
permit  modification  procediues  only  for 
relaxations  of  recordkeeping  or 
reporting  permit  terms  for  Ohio's  BAT 
emission  limits  issued  under  the  state 
minor  new  source  review  program. 
Relaxations  of  recordkeeping  and 
reporting  for  other  applicable 
requirements  would  require  use  of  the 
significant  permit  modification  process. 
EPA  believes  these  limitations  mean 
that  any  relaxations  would  be 
environmentally  inconsequential.  An 
example  of  a  relaxation  of 
recordkeeping  or  reporting  provided  by 
Ohio  would  be  a  change  in  the 
frequency  of  reporting  for  a  BAT  limit 
from  semi-annual  to  aimual.  EPA  is  also 
relyirfg  on  Ohio,  as  the  creator  of  the 
BAT  limits,  to  be  in  the  best  position  to 
determine  whether  relaxations  to 
recordkeeping  or  reporting  for  those 
limits  would  affect  its  ability  to 
determine  a  source's  compliance  with 
the  BAT  limit.  Accordingly,  EPA  finds 
the  procedures  under  Ohio's  nales,  as 
interpreted  by  the  State  so  as  not  to 
require  relaxations  in  existing 
recordkeeping  or  reporting  for  lEUs  to 
use  the  significant  permit  modification 
process,  to  be  substantially  equivalent  to 
those  required  by  Part  70.  Ohio  also 
sought  clarification  that  changes  to  BAT 
emission  limits  that  apply  to  lEUs  will 
not  reqmre  use  of  the  significant  permit 
modification  process.  EPA  concurs  that 
under  Ohio's  revised  rules,  for  lEUs  that 
are  subject  to  BAT  emission  limits, 
changes  to  such  limits  that  are 
accomplished  through  revisions  to 
permits  to  install  will  not  require  use  of 
the  significant  permit  modification     ^ 
process. 

EPA  believes  that  the  proposed 
revisions  to  OAC  3745-77-02(E),  3745- 
77-07(A)(13),  3745-77-07(I)(2),  and 
3745-77-08(0  meet  the  requirements  of 
the  CAA  and  Part  70.  See  White  Paper 
Number  2  for  Improved  Implementation 
of  the  Part  70  Operating  Permits 
Program,  pp.  30-31  (March  5,  1996). 
Therefore,  EPA  proposes  to  approve 
these  changes  as  revisions  to  Ohio's 
Title  V  program  if  Ohio  adopts  the 
proposed  changes  as  final  regulations 
consistent  with  this  notice.  Final 
adoption  of  these  changes  by  Ohio 
would  adequately  address  the 
deficiencies  identified  in  the  Notice  of 
Deficiency  regarding  Ohio's  regulations 
for  lEUs. 
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D.  Limitation  of  Deviation  Reports  to 
Deviations  Detected  by  Compliance 
Methods  Required  by  Permits 

1.  Background 

OAC  3745-77-07(A)(3)(c)(ii)  and  (iii) 
limits  the  reporting  of  deviations  to 
those  which  can  be  detected  by  the 
compliance  method  required  by  the 
permit.  This  limitation  is  contrary  to  the 
requirements  of  the  Act  and  40  CFR  part 
70.  Specifically,  section  70.6(a)(3)(iii)(A) 
requires  that  permittees  submit  reports 
-of  required  monitoring  at  least  every  6 
months  and  that  all  instances  of 
deviations  from  permit  requirements  be 
identified  in  these  reports.  Section 
70.6(a)(3)(iii>(B)  requires  that  permittees 
promptly  report  deviations  from 
permitting  requirements  to  the 
permitting  authority.  Section  70.6  does 
not  provide  for  any  exceptions  to  these 
requirements.  Section  113(c)(2)  of  the 
Act,  among  other  things,  prohibits  any 
person  from  knowingly  making  a  false 
certification  or  omitting  material 
information  from  any  reports.  Finally, 
40  CFR  70.5(d)  and  70.6(     3)  require 
responsible  officials  to  certify  that  all 
reports  are  true,  accurate  and  complete. 
See  also  62  FR  8314  (February  24, 1997) 
(final  rule  promulgating  credible 
evidence  revisions).  Together  these 
statutory  and  regulatory  requirements 
obligate  sources  to  consider  all  available 
material  information  in  evaluating  and 
reporting  deviations  for  purposes  of 
promptly  reporting  deviations  and 
submitting  reports  of  any  required 
monitoring  at  least  semi-annually. 
Because  Ohio's  rule,  OAC  3745-77- 
07(A)(3)(c)(ii)-(iii),  only  requires 
permittees  to  consider  compliance 
method  test  data  when  reporting 
deviations  from  permit  requirements, 
Ohio's  Title  V  program  does  not  meet 
the  minimum  requirements  of  part  70. 

2.  Proposed  Changes  to  Deviation 
Provisions 

Ohio  has  proposed  a  number  of 
changes  to  OAC  3745-77-07(A)(3)(c)(ii) 
and  (iii).  Under  the  proposal,  the 
language  in  OAC  3745-77- 
07(A)(3)(c)(ii)  requiring  the  permittee  to 
include  in  its  six-month  monitoring 
reports  only  those  deviations  "that  have 
been  detected  by  the  compliance 
method  required  under  the  permh"  . 
would  be  deleted.  Clarifying  language 
would  be  added  requiring  that  the 
reports  "clearly  identify"  deviations 
from  "the  permit  requirements  that  have 
occurred  since  the  previous  report  has 
been  submitted." 

Under  the  proposal,  OAC  3745-77- 
07(A)(3)(c)(iii)  would  be  changed  to 
reflect  that  prompt  reports  of  deviations 
required  under  this  provision  will 


include  the  v  Titten  and  verbal 
malfunction  i  ■eports  required  by  OAC 
3745-15-06.  Prompt  reporting  would  be 
further  defined  by  the  proposed  OAC 
3745-77-07(K)(3)(c)(iii)  to  be  quarterly 
for  all  deviations  from  emission 
limitations,  operational  restrictions,  and 
control  devi(£  operating  parameter 
limitations  (accept  as  prescribed  in  OAC 
3  745-1 5-06)  jand  semi-annually  for  all 
deviations  from  monitoring, 
recordkeepiiK,  and  reporting 
requirementaunless  otherwise  stated  in 
the  permit.  Tiie  requirement  that  only 
deviations  detected  by  the  compliance 
method  required  under  the  permit 
would  be  relieved  along  with  the 
requirements  for  verbal  reports.  The 
verbal  reporttequirements  are  also 
included  in  OAC  3745-15-06  and 
.would,  therelore,  be  duplicative  here. 

EPA  believ  3S  that  the  proposed 
revisions  to  C  AC  3745-77- 
07(A){3)(c){ii  and  (iii)  meet  the 
requirements  of  the  CAA  and  Part  70  for 
reports  of  required  monitoring  at  least 
every  six  months  and  prompt  reports  of 
deviations.  Ttierefore,  EPA  proposes  to 
approve  these  changes  as  revisions  to 
Ohio's  Title  y  program  if  Ohio  adopts 
in  final  regulations  the  proposed 
changes  cons  istent  with  this  notice. 
Final  adoptic  n  of  these  changes  by  Ohio 
would  adequ  itely  address  the 
deficiencies  i  a  OAC  3745-77- 
07(A)(3)(c)(ii  and  (iii)  identified  in  the 
Notice  of  Del  ciency. 

D.  Other  Proi  >osed  Changes  to  Ohio's 
Title  V  Regul  itions 

Ohio  has  a  so  proposed  other  minor 
changes  to  itj  Title  V  operating  permits 
program  regiAations,  which  EPA  also 
proposes  to  approve. 

1.  Change  to  he  Definition  of  Major 
Source 

On  Novem  )er  29,  2002,  Ohio  changed 
its  definition  of  major  source  in  OAC 
3754-77-01(  V)(2)(aa)  to  make  it 
consistent  wi  h  the  changes  EPA  made 
to  Part  70  on  Movember  27,  2001  (66FR 
59161).  As  rei'ised,  the  rule  requires 
sources  to  co  isider  all  pollutants  when 
counting  fug:  live  emissions  from 
facilities  sub  get  to  Section  111  or  112 
standards  pre  mulgated  on  or  before 
August  7, 19(  0.  Therefore,  EPA 
■  proposes  to  a  jprove  these  changes  as 
revisions  to  C  hio's  Title  V  program. 

2.  Addition  c  "the  Definition  of 
Incorporatioi  by  Reference 

Ohio  proposes  to  add  the  definition  of 
incorporation  by  reference  in  OAC 
3745-77-01(  W),  clarifying  that 
referenced  m  iterials  are  made  a  part  of 
the  regulatioi  is.  This  definition  is  not 
required  by  p  art  70  but  by  Ohio  law. 


EPA  proposes  to  approve  this  language 
as  part  of  Ohio's  Title  V  program. 

3.  Addition  of  the  Definition  of 
Uncontrolled  Potential  Emissions 

On  November  30,  2001.  Ohio  added 
the  definition  of  "uncontrolled  potential 
emissions"  to  OAC  3 745-7 7-01  (MM). 
Ohio  defined  imcontrolled  potential 
emissions  as  the  calculated  aimual 
emissions  rate  without  any  air  pollution 
controls  assuming  24  hours  per  day  and 
365  days  per  year  of  operation.  If  the 
emission  imit  has  an  inherent  physical 
limitation,  then  the  number  of  hoiu^  per 
day  and  days  per  year  can  be  restricted 
to  the  maximum  possible  under  the 
inherent  physical  limitation.  The  term 
"uncontrolled  potential  emissions"  is 
used  in  the  definition  of  insignificant 
activities  and  emissions  levels  (OAC 
3745-77-01(U)(3)).  Ohio  has  changed 
OAC  3745-77-01(U)(3)  to  clarify  that 
insignificant  activities  and  emissions 
levels,  in  part,  are  emission  units  with 
imcontrolled  potential  emissions  of  five 
tons  or  less  per  year  of  any  regulated  air 
pollutant  other  than  a  hazardous  air 
pollutant  as  opposed  to  emissions  luiits 
with  the  potential  to  emit  five  tons  or 
less  per  year.  Potential  to  emit  includes 
any  physical  or  operational  limitation 
on  the  capacity  of  a  source  to  emit  an 
air  pollutant,  including  air  pollution 
control  equipment  and  restrictions  on 
hours  of  operation  or  on  the  type  or 
amount  of  material  combusted,  stored, . 
or  processed.  Uncontrolled  potential 
emissions  only  considers  inherent 
physical  limitation.  EPA  proposes  to 
approve  this  language  as  part  of  Ohio's 
Title  V  program. 

m.  Final  Action 

EPA  is  proposing  to  approve  as 
revisions  to  Ohio's  CAA  Title  V 
operating  permits  program  proposed 
revisions  to  Ohio's  regulations  for  lEUs, 
specifically,  revisions  to  OAC  3745-77- 
02(E),  3745-77-07(A)(13),  3745-77- 
07(A)(3)(c)(ii)  and  (iii).  3745-77-07(1), 
and  3745-77-08(C).  EPA  has 
determined  thait  the  proposed  changes 
meet  the  requirements  of  Title  V  and 
Part  70  relating  to  lEUs  and  reporting, 
and  adequately  address  the  deficiencies 
identified  in  the  Notice  of  Deficiency 
published  in  the  Federal  Register  on 
April  18,  2002  (67  FR  19175).  EPA  is 
also  proposing  to  approve  Ohio's  new 
provisions  at  3745-77-01(U),  3745-77- 
01(W)(2)(aa),  3 745-77-01  (MM)  and 
3745-77-01(NN).  Because  the  proposed 
revisions  apply  throughout  the  State  of 
Ohio,  this  proposed  approvi    applies  to 
all  State  and  local  agencies  tiiat 
implement  Ohio's  operating  permits 
program. 
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IV.  Statutory  and  Executive  Order 
Requirements 

Executive  Order  12866;  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4,  1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 

Executive  Order  13211;  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001). 

Regulatory  Flexibility  Act 

This  action  merely  approves  state  law 
as  meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  action  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  an 
unfunded  mandate  nor  does  it 
significantly  or  uniquely  afi^ect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

Executive  Order  131 75  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000). 

Executive  Order  13132  Federalism 

This  action  also  does  not  have 
federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10,  1999).  This 
action  merely  proposes  to  approve  a 
state  rule  implementing  a  federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Act. 

Executive  Order  13045  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  proposed  approval  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  a  significant  regulatory 
action  under  executive  order  12866. 

National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTA),  15  U.S.C.  272, 
requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
Ccirry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  program 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Act.  Absent  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards,  EPA  has 
no  authority  to  disapprove  a  program 
submission  for  failure  to  use  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  voluntary  consensus 
standards  in  place  of  a  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  Act.  Therefore,  the 
requirements  of  section  12(d)  of  the 
NTTA  do  not  apply. 

Civil  Justice  Reform 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 

Governmental  Interference  With 
Constitutionally  Protected  Property 
Rights 

EPA  has  complied  with  Executive 
Order  12630  (53  FR  8859,  March  15, 
1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  General's 
Supplemental  Guidelines  for  the 


Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order,  and  has  determined 
that  the  rule's  requirements  do  not 
constitute  a  taking. 

Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  etseq.). 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information'to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

In  reviewing  State  operating  permit 
programs  submitted  piu-suant  to  Title  V 
of  the  Act,  EPA  will  approve  State 
programs  provided  that  they  meet  the 
requirements  of  the  Act  and  EPA's 
regulations  codified  at  Pari  70.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a    ■ 
State  operating  permit  program  for 
failiu^  to  use  VCS.  It  would,  thus,  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  September  17,  2003. 
Thomas  V.  Skinner, 

Regional  Administrator,  Region  5. 

(FR  Doc.  03-24776  Filed  9-29-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart87 
[AMS-FRL-7561-7] 
RIN  2060-^KOI 

Control  of  Air  Pollution  From  Aircraft 
and  Aircraft  Engines;  Emission 
Standards  and  Test  Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  we  are    , 
proposing  to  amend  the  existing  United 
States  regulations  governing  the  exhaust 
emissions  from  new  commercial  aircraft 
gas  turbine  engines.  Under  the  authority 
of  section  231  of  the  Clean  Air  Act 
(CAAL  the  Environmental  Protection 
Agency  (EPA)  is  proposing  new 
emission  standards  for  oxides  of 
nitrogen  (NOx)  for  newly  certified 
commercial  aircraft  gas  turbine  engines 
with  rated  thrust  greater  than  26.7 
kilonewtons  (kN).  This  action  proposes 
to  adopt  standards  equivalent  to  the 
latest  (effective  in  2004)  NOx -standards 
of  the  United  Nations  International  Civil 
Aviation  Organization  (ICAO),  and 
thereby  bring  the  United  States  emission 
standards  into  alignment  with  the 
internationally  adopted  standards.  In 
addition,  today's  action  also  would 
amend  the  test  procediires  for  gaseous 
exhaust  emissions  to  correspond  to 
recent  amendments  to  the  ICAO  test 
.  procedures  for  these  emissions. 

After  December  31,  2003,  the 
proposed  NOx  standards  would  apply  to 
newly  certified  gas  turbine  engines — 
those  engines  designed  and  certified 
after  the  effective  date  of  the  proposed 
regulations  (for  purposes  of  this  action, 
the  date  of  manufacture  of  the  first 
individual  production  model  means  the 
date  of  type  certification).  Since  the 
proposed  NOx  standards  would  apply  to 
only  newly  certified  gas  turbine  engines, 
newly  manufactured  engines  (those 
engines  built  after  the  effective  date  of 
the  proposed  regulations)  would  not 
have  to  meet  these  standards.  Moreover, 
all  engines  currently  being  built  would 
not  have  to  comply  with  tiie  NOx 
emission  standards  that  EPA  is  adopting 
today. 

Today's  proposed  amendments  to  the 
emission  test  procedures  are  those 
recommended  by  ICAO  and  are  widely 
used  by  the  aircraft  engine  industry. 
Thus,  today's  action  would  establish 
consistency  between  U.S.  and 
international  standards,  requirements, 
and  test  procediu^s.  Since  aircraft  and 
aircraft  engines  are  international 


commodities ,  there  is  significant 
.   commercial  benefit  to  consistency 
between  U.S.  and  international  emission 
standards  and  control  program 
requirements.  In  addition,  today's  action 
ensiues  that  domestic  commercial 
aircraft  wouW  meet  the  current 
international  standards,  and  thus,  the 
public  can  b«  assured  they  are  receiving 
the  air  qualitk'  benefits  of  the 
international!  standards. 
DATES:  Comments:  EPA  requests 
comments  on  the  proposed  rulemaking 
by  December!  15,  2003.  More 
information  ibout  commenting  on  this 
action  may  bp  found  under  Public 
Participation!  in  the  SUPPLEMENTARY 
INFORMATION  Section  and  section  I.C. 

Hearing:  We  will  hold  a  public 
hearing  on  N|)vember  13,  2003.  The 
hearing  will  Start  at  10  a.m.  local  time 
and  continuei  until  everyone  has  had  a 
chance  to  sp«  ak.  If  you  want  to  testify 
at  the  hearinj ,  notify  the  contact  person 
listed  below  i  it  least  ten  days  before  tlie 
hearing. 

ADDRESSES:  C  omments:  Comments  may 
be  submitted  by  mail  to:  Air  Docket, 
Environment  d  Protection  Agency, 
Mailcode:  61i  I2T,  1200  Pennsylvania 
Ave..  NW..  W  ashington,  DC,  20460. 
Attention  Do<:ket  ID  No.  OAR  2002- 
0030.  Commt  nts  may  also  be  submitted 
electronicall) ,  by  facsimile,  or  through 
hand  deliver]  /courier.  Follow  the 
detailed  instructions  as  provided  in 
section  I.C.  of  the  SUPPLEMENTARY 
INFORMATION  i  ection. 

Hearing:  Tl  le  public  hearing  will  be 
held  at  the  Er  vironmental  Protection 
Agency,  EPA  East  Building,  Room 
Number  1153,  1201  Constitution 
Avenue,  NW.  Washington,  DC  20004, 
Telephone:  (2  02)  564-1682.  See  section 
VIII  for  more  nformation  about  public 
hearings. 
FOR  FURTHER  I  NFORMATION  CONTACT:  Mr. 

Bryan  Manning,  U.S.  EPA,  Office  of 
Transportatio  i  and  Air  Quality, 
Assessment  a  id  Standards  Division, 
2000  TraverwDod,  Ann  Arbor,  MI 
48105.  Telephone  (734)  214^832;  Fax: 
(734)  214^8^6,  E-mail: 
manning.bty<in@epa.gov. 

SUPPLEMENTAtY  INFORMATION: 
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i.  For  engines  with  a  maximum  rated 

output  of  more  than  89.0  kN 
ii.  For  engines  with  a  maximum  rated 

output  of  more  than  26.7  kN  but  not 

more  than  89.0  kN 

c.  For  Engines  With  a  Pressure  Ratio  of 
62.5  or  More 
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Advancement  Act 


I.  General  Information 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  manufacture  and 
sell  commercial  aircraft  engines  and 
aircraft  in  the  United  States,  and  the 
owners/operators  of  such  aircraft  (and 
accompanying  engines)  in  the  United 
States.  Regulated  categories  include: 


Category 


Industry 
Industry 
Industry 


NAICS^codes 


336412 

336411 

481 


SIC  codes  «> 


3724 
3721 
4512 


Examples  of  potentially  affected  entities 


Manufacturers  of  new  aircraft  engines. 

Manufacturers  of  new  aircraft. 

Scheduled  air  carriers,  passenger  and  freight. 


«  North  American  Industry  Classification  System  (NAICS). 
"  Standard  Industrial  Classification  (SIC)  system  code. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  thjs  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
activities  are  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  40  CFR  87.20.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  Docket  ID  No.  OAR  2002-0030. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  Docket  in 
the  EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  and  the  Air  Docket  is 
(202)  566-1742.  You  may  be  charged  a 
reasonable  fee  for  photocopying  docket 
materials,  as  provided  in  40  CFR  part  2. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 


to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 


other  information  whose  disclosiire  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,  2002. 

C.  How  and  To  Whom  Do  I  Submit  * 

Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensiu«  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you    ' 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
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infonnation  in  the  body  of  your 
conunent.  Also  include  this  contact 
infonnation  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
^in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  infonnation  on  the  substance  of 
your  comment.  EPA's  policy  .is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

a.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
conunents  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OAR  2002-0030.  The  system  is  an 
^anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoiu-  comment. 

b.  E-mail.  Conunents  may  be  sent  by 
electronic  mail  (e-mail)  to 
aircraft@epa.gov,  Attention  Docket  ID 
No.  OAR  2002-0030.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.C.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  your  comments  to: 
Air  Docket,  Environmental  Protection 


Agency,  Mi  ilcode:  6102T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC,  20460,  Attention  Docket  ID  No. 
OAR  2002-  D030. 

3.  By  Hat  d  Delivery  or  Courier. 
Deliver  you  r  comments  to:  EPA  Docket 
Center,  (EP  V/DC)  EPA  West,  Room 
B102,  1301  Constitution  Ave.,  NW., 
Washingtoi .  DC  20004.  Attention 
Docket  ID  No.  OAR  2002-0030.  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  operation  as 
identified  in  section  I.B.I. 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  56fe-1741.  Attention  Docket  ID. 
No.  OAR  2(  02-0030. 

D.  How  She  uld  I  Submit  CBI  to  the 
Agency? 

Do  not  si^imit  information  that  you 
consider  to  ae  CBI  electronically 
through  EP.  ^'s  electronic  public  docket 
or  by  e-mai; .  Send  or  deliver 
information  identified  as  CBI  only  to  the 
contact  pen  on  listed  in  the  FOR  FURTHER 
INFORMATIOI I  CONTACT  section.  You  may 
claim  infon  lation  that  you  submit  to 
EPA  as  CBI  3y  marking  any  part  or  all 
of  that  infoi  mation  as  CBI  (if  you  submit 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  tl  le  disk  or  CD  ROM  as  CBI 
and  then  identify  electronically  within 
the  disk  or  i  :D  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  wil  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  additiG  n  to  one  complete  version  of 
the  commei  t  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  commei  t  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  fi  ir  inclusion  in  the  public 
docket  and  JPA's  electronic  public 
docket.  If  y(  u  submit  the  copy  that  does 
not  contain  ::BI  on  disk  or  CD  ROM, 
mark  the  ou  ;side  of  the  disk  or  CD  ROM 
clearly  that  t  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  p  ablic  docket  without  prior 
notice.  If  yo  j  have  any  questions  about 
CBI  or  the  p  rocedures  for  claiming  CBI, 
please  consi  ilt  the  person  identified  in 
the  FOR  FUR  HER  INFORMATION  CONTACT 
section. 

E.  What  She  uld 
My  Commei  ts 

You  may 
suggestions 
comments: 

1.  Explain 
possible. 

2.  Descrihs 
used. 

3.  Provide 
and/or  data 
views. 


/  Consider  as  J  Prepare 
for  EPA? 

ind  the  following 
lelpful  for  preparing  your 

your  views  as  clearly  as 

any  assumptions  that  you 

any  technical  information 
y^ou  used  that  support  your 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Meike  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensiu-e  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  humber  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

II.  Introduction 

A.  Brief  History  of  EPA's  Regulation  of 
Aircraft  Engine  Emissions 

Section  231(a)(2)(A)  of  the  Clean  Air 
Act  (CAA)  directs  the  EPA 
Administrator  to  "issue  proposed 
emission  standards  applicable  to  the 
emission  of  any  air  pollutant  from  any 
class  or  classes  of  aircraft  or  aircraft 
engines  which  in  his  judgment  causes, 
or  contributes  to,  air  pollution  which 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare"  (42 
U.S.C.  7571(a)(2)(A)).  Under  this 
authority  EPA  has  conducted  several 
rulemakings  since  1973  establishing 
emission  standards  and  related 
requirements  for  several  classes 
(commercial  and  general  aviation 
engines)  of  aircraft  and  aircraft  engines. 
Most  recently,  in  1997  EPA  promulgated 
NOx  emission  standards  for  newly 
mcmufactured  gas  turbine  engines  (those 
engines  built  after  the  effective  date  of 
the  regulations  or  already  certified 
engines)  and  for  newly  certified  gas 
turbine  engines  (those  engines  designed 
and  certified  after  the  effective  date  of 
the  regulations  1). 2  In  addition,  EPA 
promulgated  a  carbon  monoxide  (CO) 
emission  standard  for  newly 
manufactured  gas  turbine  engines  in 
this  same  1997  rulemaking.  At  the  time," 
the  1997  rulemaking  established 
consistency  between  the  U.S.  and 
international  standards.  [See  40  CFR 
part  87  for  a  description  of  EPA's 
aircraft  engine  emission  control 
requirements  and  14  CFR  part  34  for  the 
Secretary  of  Transportation's  regulations 
for  ensiuing  compliance  with  these 
standards  in  accordance  with  section 
232  of  the  Clean  Air  Act.) 


'  Throughout  this  notice,  the  date  of  manufacture 
of  the  first  individual  production  model  means  the 
date  of  type  certification. 

2  U.S.  EPA,  "Control  of  Air  Pollution  from 
Aircraft  and  Aircraft  Engines:  Emission  Standards 
and  Test  Procedures;"  Final  Rule,  62  FR  25356, 
Mav  8.  1997. 
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B.  Interaction  With  the  International 
Community 

Since  publication  of  the  initial 
standards  in  1973,  EPA,  together  with 
the  Federal  Aviation  Administration 
(FAA),  has  worked  with  the 
International  Civil  Aviation 
Organization  (ICAO)  on  the 
development  of  international  aircraft 
engine  emission  standards.  ICAO  was 
established  in  1944  by  the  United 
Nations  (by  the  Convention  on 
International  Civil  Aviation,  the 
"Chicago  Convention")  "*   *   *  in  order 
that  international  civil  aviation  may  be 
developed  in  a  safe  and  orderly  manner 
and  that  international  air  transport 
services  may  be  established  on  the  basis 
of  equality  of  opportunity  and  operated 
soimdly  and  economically."  ^  ICAO's 
responsibilities  include  developing 
aircraft  technical  and  operating 
standards,  recommending  practices,  and 
generally  fostering  the  growth  of 
international  civil  aviation. 

hi  1972  at  the  United  Nations 
Conference  on  the  Human  Environment, 
ICAO's  position  on  the  human 
environment  was  developed  to  be  the 
following:  "[i]n  fulfilling  this  role  ICAO 
is  conscious  of  the  adverse 
enviroiunental  impact  that  may  be 
related  to  aircraft  activity  and  its 
responsibility  and  that  of  its  member 
States  to  achieve  maximum 
compatibility  between  the  safe  and 
orderly  development  of  civil  aviation 
and  the  quality  of  the  human 
environment."  Also,  in  1972  ICAO 
established  the  position  to  continue 
"*   *   *  with  the  assistance  and 
cooperation  of  other  bodies  of  the 
Organization  and  other  international 
organizations  *   *   *  the  work  related  to 
the  development  of  Standards, 
Recommended  Practices  and  Procedures 
and/or  guidance  material  dealing  with 
the  quality  of  the  human  environment 

*      *      *    "  4 

The  United  States  is  one  of  188 
participating  member  States  of  ICAO.^ 
Under  the  basic  ICAO  treaty  established 
in  1944  (the  Chicago  Convention),  a 
participating  nation  which  elects  Jiot  to 
adopt  ihe  ICAO  standards  must  provide 
a  written  explanation  to  ICAO 


^  ICAO,  "Convention  on  International  Civil 
Aviation,"  Sixth  Edition.  Document  7300/6.  1980. 
Copies  of  this  document  can'be  obtained  from  the 
ICAO  Web  site  located  at  http://www.icao.int. 

*  International  Civil  Aviation  Organization 
(ICAO),  Foreword  of  "Aircraft  Engine  Emissions." 
International  Standards  and  Recommended 
Practices,  Environmental  Protection.  Annex  16. 
Volume  II,  Second  Edition,  July  1993.  Copies  of  this 
document  can  be  obtained  from  the  ICAO  Web  site 
located  at  http://www.icao.int. 

=  As  of  June  20.  2002  there  were  188  Contracting 
States  according  to  the  ICAO  Web  site  located  at 
http://www.icao.int. 


describing  why  a  given  standard  is 
impractical  to  comply  with  or  not  in 
their  national  interest.^  ICAO  has  no 
punitive  powers  for  states  that  elect  not 
to  adopt  ICAO  standards.  ICAO 
standards  require  States  to  provide 
written  notification  and  failure  to 
provide  such  notification  could  have 
negative  consequences  as  detailed 
below. 

If  a  Contracting  State  files  a  written 
notification  indicating  that  it  does  not 
meet  ICAO  standards,  other  Contracting 
States  are  absolved  of  their  obligations 
to  "recognize  as  valid"  the  cei;tificate  of 
airworthiness  issued  by  that  Contracting 
States,  since  that  certificate  will  not 
have  been  issued  under  standards 
"equal  to  or  above"  ICAO  standards.  In 
other  words,  other  Contracting  States  do 
not  have  to  allow  aircraft  belonging  to 
that  Contracting  State  to  travel  through 
their  airspace.''  Further,  if  it  fails  to  file 
a  written  notification,  it  will  be  in 
default  of  its  obligations,  and  risks 
mandatory  exclusion  of  its  aircraft  from 
the  airspace  of  other  Contracting  States 
and  the  loss  of  its  voting  power  in  the 
Assembly  and  Council. ^ 

The  ICAO  Council's  Committee  on 
Aviation  Environmental  Protection 
(CAEP)  imdertakes  ICAO's  technical 
work  in  the  environmental  field.  The 
CAEP  is  responsible  for  evaluating, 
researching,  and  recommending 
measures  to  the  ICAO  Council  that 
address  the  environmental  impact  of 
international  civil  aviation.  CAEP  is 
composed  of  various  Study  Groups, 
Work  Groups,  Committees  and  other 
contributing  memberships  that  include 
atmospheric,  economic,  aviation, 
environmental,  and  other  professionals 
committed  to  ICAO's  previously  stated 


"*  Text  of  Article  38  of  Chicago  Convention:  Any 
State  which  finds  it  impracticable  to  comply  in  all 
respects  with  any  such  international  standard  or 
procedure,  or  to  bring  its  own  regulations  or 
practices  into  full  accord  with  any  international 
standard  or  procedure  after  amendment  of  the 
latter,  or  which  deems  it  necessary  to  adopt 
regulations  or  practices  differing  in  any  particular 
respect  from  those  established  by  an  international 
standard,  shall  give  immediate  notification  to  the 
International  Civil  Aviation  Organization  of  the. 
differences  between  its  own  practice  and  that 
established  by  the  international  standard.  *   *   *  In 
any  such  case,  the  Council  shall  make  immediate 
notification  to  all  other  states  of  the  difference 
which  exists  between  one" or  more  features  of  an 
international  standard  and  the.  corresponding 
national  practice  of  that  State. 

'  Text  of  Article  33  of  Chicago  Convention: 
Certificates  of  airworthiness  and  certificates  of 
competency  and  licenses  issued  or  rendered  valid 
by  the  contracting  State  in  which  the  aircraft  is 
registered,  shall  be  recognized  as  valid  by  the  other 
contracting  States,  provided  that  the  requirements 
under  which  such  certificates  or  licenses  were 
issued  or  rendered  valid  are  equal  to  or  above  the 
minimum  standards  which  may  be  established  from 
time  to  time  pursuant  to  this  Convention. 

'Articles  87  and  88  of  Chicago  Convention. 


position  regarding  aviation  and  the 
environment.  At  CAEP  meetings,  the 
United  States  is  represented  by  the 
FAA,  which  plays  an  active  role  at  these 
meetings  (see  section  V  for  further 
discussion  of  FAA's  role).  EPA  is  a 
principal  participai\t  in  the 
development  of  U.S.  policy  in  ICAO/ 
CAEP  and  other  international  venues. 
(EPA  assists  and  technically  advises 
FAA  on  aviation  emissions  matters.)  If 
the  ICAO  Council  adopts  a  CAEP 
proposal  to  adopt  a  new  environmental 
standard,  it  then  becomes  part  of  the 
ICAO  standards  and  recommended 
practices  (Annex  16  to  the  Chicago 
Convention)." 

On  June  30, 1981,  the  ICAO  Council 
adopted  its  first  international  standards 
and  recommended  practices  covering 
aircraft  engine  emissions.'"  "Hiese 
standards  limit  aircraft  engine  emissions 
of  NOx,  CO,  and  hydrocarbons  (HC),  in 
relation  to  other  engine  performance 
parameters,  and  are  commonly  known 
as  stringency  standards.  On  March  24, 
1993,  the  ICAO  Coimcil  approved  a 
proposal  adopted  at  the  second  meeting 
of  the  CAEP  (CAEP/2)  to  Ughten  the 
original  NOx  standard  Jiy  20  percent 
and  amend  the  test  procediures.  At  the 
next  CAEP  meeting  (CAEP/3)  in 
December  1995,  the  CAEP 
recommended  a  further  tightening  of  16 
percent  and  additional  test  procedure 
amendments,  but  on  March  20, 1997  the 
ICAO  Council  rejected.this  stringency 
proposal  and  approved  only  the  test 
procedure  amendments.  At  its  next 
meeting  {CAEP/4)  in  April  1998,  the 
CAEP  adopted  a  similar  16  percent  NOx 
reduction  proposal,  which  the  ICAO 
Council  approved  on  February  26, 
1 999. "  The  CAEP/4  1 6  percent  NOx 
reduction  standard  applies  to  new 
engine  designs  certifieid  after  December 
31,  2003  (applies  only  to  newly  certified 
engines). '2 

As  discussed  earlier,  in  1997  EPA 
amended  its  regulations  to  adopt  the 


"ICAO.  "Aircraft  Engine  Emissions." 
International  Standards  and  Recommended 
Practices.  Environmental  Protection.  Annex  16. 
Volume  II.  Second  Edition.  luly  1993.  Copies  of  this 
document  can  be  obtained  from  ICAO  [http:// 
www.icao.in1]. 

'"ICAO.  Foreword  of  "Aircraft  Engine 
Emissions."  International  Standards  and 
Recommended  Practices.  Environmental  Protection. 
Annex  16,  Volume  II.  Second  Edition,  July  1993. 
Copies  of  this  document  can  be  obtained  from  ICAO 
[,http://www.icao.int). 

"  International  Civil  Aviation  Organization 
(ICAO).  Aircraft  Engine  Emissions.  Annex  16. 
Volume  II.  Second  Edition.  July  1993,  Amendment 
4  effective  on  July  19.  1999.  Copies  of  this 
document  can  be  obtained  from  ICAO  (http:// 
www.icao.int]. 

'2  These  NOx  standards  will  be  interchangeably 
b^  referred  to  as  the  1998  CAEP/4  standards  and  the 
1999  ICAO  standards  throughout  this  notice. 
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1981 ICAO  NOx  and  CO  emission 
standards,  as  well  as  the  NOx  emission 
standards  and  test  procedures  revised 
by  ICAO  in  1993.  As  discussed  above, 
the  U.S.  has  an  obligation  under  the 
Convention  on  International  Civil 
Aviation  to  notify  ICAO  regarding 
differences  between  U.S.  standards  and 
ICAO  standards,  and  to  provide 
notification  on  the  date  by  which  the 
program  requirements  will  be 
consistent.  In  response  to  the  recent 
actions  by  ICAO  and  for  the  reasons 
discussed  below,  EPA  proposes  to  adopt 
standards  equivalent  to  ICAO's  1999 
amendment  to  the  NOx  emission 
standard,  the  test  procedure  changes 
approved  by  ICAO  in  1997,  and  other 
technical  amendments  to  further  align 
EPA  and  ICAO  requirements. 

C.  EPA's  Responsibilities  Under  the 
Clean  Air  Act 

As  discussed  earlier,  section  231  of 
the  CAA  directs  EPA,  from  time  to  time, 
to  propose  aircraft  engine  emission 
standards  for  any  air  pollutant  that 
could  reasonably  endanger  public 
health  and  welfare.  In  addition,  EPA  is 
required  to  ensiue  such  standards' 
effective  dates  permit  the  development 
of  necessary  technology,  gi\  ing 
appropriate  consideration  to  compliance 
cost.  Also,  EPA  must  consult  with  the 
FAA  concerning  aircraft  safety  before 
proposing  or  promulgating  emission 
standards.  (See  section  V  of  today's 
proposal  for  further  discussion  of  EPA's 
coordination  with  FAA  and  FAA's 
responsibilities  under  the  CAA.) 

In  addition,  section  233  of  the  CAA 
vests  authority  to  implement  emission 
standards  for  aircraft  engines  only  in 
EPA."  States  are  preempted  from  taking 
independent  action.  Thus,  while  many 
states  are  implementing  control 
programs  to  reduce  mobile  source 
emissions,  EPA  has  the  authority  to 
establish  an  emission  control  program 
for  aircraft  engines. 

m.  Environmental  Need  for  Conta-ol 

As  mentioned  above,  section 
231(a)(2)(A)  of  the  CAA  authorizes  the 
EPA  Administrator  to,  fi-om  time  to 
time,  revisit  emission  standards  for 
aircraft  engine  emissions  "*  *  *  which 
in  his  judgment  causes,  or  contributes  to 
air  pollution  which  may  *  *  * 
endanger  public  health  or  welfare."  In 
judging  the  need  for  the  NOx  standard 
promulgated  in  today's  action,  the 


"CAA  section  233  entitled  'State  Standards  and 
Controls"  states  that  •"No  State  or  political 
subdivision  thereof  may  adopt  or  attempt  to  enforce 
any  standard  respecting  emissions  of  any  air 
pollutant  from  any  aircraft  or  engine  thereof  unless 
such  standard  is  identical  to  a  standard  applicable 
to  such  aircraft  under  this  part." 
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B  category  of  general  aviation. 
C  aver  a  wide  range  of  sizes,  uses, 
s.  While  they  are  often 
aiicraft,  they  are  handled  separately 
illy  operate  exclusively  out  of 
frequently  have  distinctive  flight 


itiec 


I  :all 


fet  Aircraft,  reported  that  from  1990  to 
2010  increases  in  commercial  aircraft 
NOx  emissions  for  the  ten  cities  studied 
(19  airport  facilities  with  significant 
commercial  jet  aircraft  activity  were 
identified  within  these  selected  cities) 
are  expected  to  range  from  50  to  110 
percent.  ^^  As  an  average  for  the  ten 
cities,  commercial  aircraft's  contribution 
to  regional  mobile  source  NOx  was 
anticipated  to  increase  ft-om  about  2 
percent  in  1990  to  about  5  percent  in 
2010.  In  addition,  the  study  showed  that 
in  2010  commercial  aircraft  are 
projected  to  contribute  as  much  as  10 
percent  of  total  regional  mobile  source 
NOx  emissions  in  at  least  two  of  the 
cities  studied.'^ 

(The  above  projections  were  made 
prior  to  the  tragic  events  of  September 
11,  2001,  and  lie  subsequent  economic 
downturn.  A  January  2003  report  by  the 
Department  of  Transportation  indicated 
that  the  combination  of  the  September 
11,  2001  terrorist  attacks  and  a  cut-back 
in  business  travel  had  a  significant  and 
perhaps  long-lasting  effect  on  air  treiffic 
demand.  18  However,  the  FAA  expects 
the  demand  for  air  travel  to  recover,  and 
then  continue  a  long-term  trend  of 
annual  growth  in  the  United  States.  ^^ 
Recently,  FAA  reported  that  flights  of 
commercial  air  carriers  will  increase  by 
18  percent  from  2002  to  2010  and  45 
percent  from  2002  to  2020.2°  For  a 


"'This  study  (EPA  420-R-99-013,  April  1999)  is 
available  at  http://www.epa.gov/otaq/aviation.htm. 
It  can  also  be  found  in  Docket  No.  O.\R-2002-0030. 

"■Based  on  the  one-hour  ozone  standard,  nine  of 
the  ten  metropolitan  areas  are  currently  not  in 
attainment  of  NAAQS  for  ozone;  the  tenth  city  has 
attained  the  ozone  standard  and  is  considered  an 
ozone  "maintenance"  area.  See  section  III.A.I.  of 
this  proposal  for  further  discussion  on  the  ozone   - 
NAAQs.  Also,  for  more  detailed  information  on  the 
8-hour  ozone  standard,  see  the  following  EPA  Web 
sites:        -, 

http://wK-w.epa.gov/airUnks/ozpminfo.html.  http:// 
H-ww.epa.gov/airlinks/airhnks4.html  or  http:// 
\s'ww. epa.gov/ttn/naaqs/ozone/o3imp8hr.  EPA  has 
not  yet  designated  areas  for  the  8-hour  standard. 

'8  U.S.  Department  of  Transportation,  Office  of 
Inspector  General,  "Airline  Industry  Metrics,"  CC- 
2203-007,  January  7,  2003.  A  copy  of  this  document 
can  be  found  in  Docket  No.  OAR-2002-0030. 

'"U.S.  General  Accounting  Office.  "Aviation  and 
the  Environment:  Strategic  Framework  Needed  to 
Address  Challenges  Posed  by  Aircraft  Emissions." 
GAO-03-252,  February  2003.  This  document  is 
available  at  y^-v,-v^'.gao.gov/cgi-bin/getrpt?GAO-03- 
2.52,  and  it  can  also  be  found  in  the  Docket  No. 
OAR-2002-0030. 

2" The  flight  forecast  data  is  based  on  FAA's 
Terminal  Area  Forecast  System  (TAPS).  TAFs  is  the 
official  forecast  of  aviation  activity  at  FAA  facilities. 
This  includes  FAA-towered  airports,  federally- 
contracted  towered  airports,  nonfederal  towered 
airports,  and  many  non-towered  airports.  For 
detailed  information  on  TAFS  and  the  air  carrier 
activity  forecasts  see  the  following  FAA  Web  site: 
http://wwK'.apo.data.faa.gov/faatafalI.HTM.  As  of 
May  1,  2003,  the  aviation  forecasts  contained  in 
TAFS  for  Fiscal  Years  2002-2020  included  the 
impact  of  the  terrorists'  attacks  of  September  11. 
2001  and  the  recent  economic  downturn.  However, 
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comparison  of  an  earlier  {pre-9/ll)  FAA 
activity  forecast  to  a  recent  (post-9/11) 
forecast,  see  the  below  table.  We  request 
comment  on  the  effect  that  September 


1 1 ,  2001 ,  and  the  subsequent  economic 
downtxun  have  had  on  the  projected 
growth  of  commercial  aircraft 
emissions.  Your  comments  will  be  most 


useful  if  you  include  appropriate  and 
detailed  supporting  data  and  analysis.) 


Table  lll-l.— FAA  Terminal  Area  Forecast  Summary  Report  of  Nationwide  Air  Carrier  Operations  21 


Year 

Air  carrier  op- 
erations 12/14/ 
00  forecast 
(pre-9/11) 

Percent 
change  12/14/ 

00  forecast 

between  years 

listed 

Air  carrier  op- 
erations 5/1/03 
forecast 
(posf-9/11) 

1 ■■ 

Percent 
change  5/1/03 
forecast  be- 
tween years 
listed 

1999  

15,127,419 
15,476,135 
15,819,505 
16,210,/// 
17,455,705 
19,664,128 
22,004.067 
N/A" 

14.776.055 
15.265,682 
14,807.303 
13.255.837 
13,918.058 
15.608,349 
17,372.200 
19.249.778 

2000  

2.3 
2.2 
2.5 
7.6 
14 
12 

3.3 

-3.0 

-10 

5.0 

13 

11 

11 

2001   

2002"  

2005 .. 

2010  

2015  

2020 : 

'The  change  in  operations  from  2000  to  2002  was  +4.7%  for  the  12/14/00  forecast,  and  it  was  -13%  for  the  5/1/03  forecast 
b  N/A  =  Not  available. 


Air  pollutants  resulting  from  airport 
operations  are  emitted  from  several 
types  of  soiuces:  aircraft  main  engines 
and  auxiliary  power  units  (APUs); 
ground  support  equipment  (GSE),  which 
include  vehicles  such  as  aircraft  tugs, 
baggage  tugs,  fuel  trucks,  maintenance 
vehicles,  and  other  miscellaneous 
vehicles  used  to  support  aircraft 
operations;  ground  access  vehicles 
(GAV),  which  include  vehicles  from  off- 
site  used  by  passengers,  employees, 
freight  operators,  and  other  persons 
utilizing  an  airport.  EPA's  previous 
estimates  show  aircraft  engines 
comprise  approximately  45  percent  of 
tot^  air  pollutant  emissions  from 
airport  operations;  GAV  account  for 
another  45  percent,  and  APUs  and  GSE 
combined  make  up  the  remaining  10 


percent.22  Since  EPA  has  established 
stringent  emission  standards  for  GAVs 
and  other  motor  vehicles  that  will  be 
manufactured  and  introduced  into 
commerce  in  future  years,  overall 
emissions  from  these  vehicles  will' 
continue  to  decline  for  many  years. 

The  emissions  from  aircraft  engines 
that  are  being  directly  controlled  by  the 
standards  proposed  in  this  rulemaking 
are  NOx.  As  discussed  later  in  this 
section,  NOx  emissions  at  low  altitude 
also  react  in  the  atmosphere  to  form 
secondary  particulate  matter  (PM2  s),^^ 
which  is  namely  ammonium  nitrate, 
and  thus,  secondary  PM  would  be 
effected  as  a  consequence  of  the 
proposed  standards.  Adopting  standards 
equivalent  to  the  latest  ICAO  NOx 
emission  standards  and  the  related 


ICAO  test  procedures  would  help  in 
achieving  and/or  maintaining 
compliance  with  the  NAAQS  for  ozone 
(Osland  PM. 

There  are  about  111  million  people 
living  in  counties  with  monitored 
concentrations  exceeding  the  8-hour 
ozone  NAAQS  ,  and  over  65  million 
people  living  in  counties  with 
monitored  PM2  5  levels  exceeding  the 
PM2  5  NAAQS.  Figiue  III.-l  illustrates 
the  widespread  nature  of  these 
problems.  Shown  in  this  figure  are 
counties  exceeding  either  or  both  of  the 
two  NAAQS  plus  mandatory  Federal 
Class  I  areas,  which  have  particular 
needs  for  reductions  in  atmospheric 
haze.  A  discussion  of  the  adverse  effects 
on  public  health  and  welfare  associated 
with  these  pollutants  is  provided  below. 


■  these  projections  did  not  fully  reflect  the  ongoing 
structural  changes  occurring  within  the  aviation 
industry.  A  copy  of  the  May  1,  2003  forecast 
summary  report  for  air  carrier  activity  can  be  found 
in  Docket  No.  OAR-2002-0030. 

■"  A  copy  of  FAA's  12/14/00  forecast  summary 
report  (from  TAPS)  for  air  carrier  activity  can  be 
found  in  Docket  No.  OAR-2002-0030. 

-2  The  California  FIP.  signed  by  the  Administrator 
2/14/95,  is  located  in  EPA  Air  Docket  A-94-09. 


item  number  V-A-1.  The  FIP  was  vacated  by  an  act 
of  Congress  before  it  became  effective. 

In  addition,  the  1997  EPA  Draft  Final  Report 
entitled,  "Analysis  of  Techniques  to  Reduce  Air 
Emission  at  Airports"  (prepared  by  Energy  and 
Environmental  Analysis.  Inc).  it  was  estimated  that 
for  the  four  airports  studied  (which  are  large  air 
traffic  hubs)  on  average  aircraft  compromise 
approximately  35  percent  of  NOx  emissions  from 
airport  operations:  GAV  account  for  another  35 


percent,  and  APUs  and  GSE  contribute  about  15 
percent  each  for  the  remaining  30  percent.  This 
document  can  be  found  in  Docket  No.  OAR-2002- 
0030. 

2' As  described  later  in  section  III. A. 2..  fine 
particles  refer  to  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal  to  a 
nominal  2.5  micrometers  (also  known  as  PM;  ^). 
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J^iGURE  III-l  -  AIR  Quality  Problems  are  Widespread 


Areas  *  '. 

^^>\:-i  Federal  Classl  Areas  (Visibility)     ^ 
I         I  Counties  Exceeding  8-fir  Ozone  NAAQS 
H  Counties  Exceeding  PM2.5  NAAQS 
HI  Counties  Exceeding  Both  NAAQS 


A.  Public  Health  Impacts 

1.  Ozone 

a.  What  are  the  health  effects  of  ozone 
pollution?  Ground-level  ozone  pollution 
(sometimes  called  "smog")  is  formed  by 
the  reaction  of  nitrogen  oxides  (NOx) 
and  volatile  organic  compounds  (VOC) 
in  the  atmosphere  in  the  presence  of 
heat  and  sunlight. ^^  Ozone  can  irritate 
the  respiratory  system,  causing 
coughing,  throat  irritation,  and/or 
uncomfortable  sensation  in  the 
chest.  2'-2^  Ozone  can  reduce  lung 
function  and  make  it  more  difficult  to 
breathe  deeply,  and  breathing  may 
become  more  rapid  and  shallow  than 
normal,  thereby  limiting  a  person's 
normal  activity.  Ozone  also  can 
aggravate  asthma,  leading  to  more 


n 


asthma  attac 
attention  and/or 
medication, 
inflame  and 
limgs.  which 
changes  in 
reductions  in 
quality  of  lift 
repeatedly  oyer 
(months,  y 
are  of  particiilar 


lung 


ozone  exposures 
adults  who  a  e 
people  partic  ularly 
effects  are  pe  a 
disease,  such 
with  unusua 
children.  Bejlond 
effects,  ozon« 
plants,  whicl 


^*U.S.  EPA,  "Nitrogen  Oxides:  Impacts  on  Public 
Health  and  the  Environment,"  EPA  452/R-97-OQ2, 
August  1997.  A  copy  of  this  document  is  available 
in  Docket  No.  OAR  2002-0030. 

"U.S.  EPA  (1996).  Air  Quality  Criteria  foE Ozone 
and  Related  Photochemical  Oxidants,  EPA/600/P- 
93/004aF.  Docket  t^o.  A-99-06.  Document  Nos.  II- 
A-15tol7. 
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Air  quality  data  derived  from  AQS  ( 1999-200 1 ) 
with  data  hancSmg  per  Agency  guidance  except  PM2  5  data 
includes  monitors  with  complete  data  in  at  least  10  quarters 


S 


s  that  require  a  doctor's 

the  use  of  additional 

addition,  ozone  can 

lamage  the  lining  of  the 

may  lead  to  permanent 

tissue,  irreversible 
lung  function,  and  a  lower 
if  the  inflammation  occurs 
a  long  time  period 
a  lifetime).  People  who 
concern  with  respect  to 
include  children  and 
active  outdoors.  Those 
susceptible  to  ozone 
pie  with  respiratory 
as  asthma,  and  people 
sensitivity  to  ozone,  and 

its  human  health 
has  been  shown  to  injure 
has  the  effect  of  reducing 


crop  yields  and  reducing  productivity  in 
forest  ecosystems.-'-** 

The  8-hour  ozone  standard, 
established  by  EPA  in  1997,  is  based  on 
well-documented  science  demonstrating 
that  more  people  are  experiencing 
adverse  health  effects  at  lower  levels  of 
exertion,  over  longer  periods,  and  at 
lower  ozone  concentrations  than 
addressed  by  the  one-hoiur  ozone 
standard.  (See.  e.g.,  62  FR  38861-38862, 
July  18, 1997).  The  8-hour  standard 
addresses  ozone  exposures  of  concern 
for  the  general  population  and 
populations  most  at  risk,  including 


26  U.S.  EPA.  (1996).  Review  of  National  Ambient 
Air  Quality  Standards  for  Ozone.  Assessment  of 
Scientific  and  Technical  Information,  OAQPS  Staff 
Paper.  EPA-452/R-96-007.  Docket  No.  A-99-06. 
Document  No.  n-A-22. 

■"  U.S.  EPA  (1996).  Air  Quality  Criteria  for  Ozone 
and  Related  Photochemical  Oxidants,  EPA/600/P- 
93/004aF.  Docket  No.  A-99-06.  Document  Nos.  II- 
A-15  to  17. 

2"  U.S.  EPA.  (1996).  Review  of  National  Ambient 
Air  Quality  Standards  for  Ozone,  Assessment  of 
Scientific  and  Technical  Information,  OAQPS  Staff 
Paper,  EPA-452/R-96-O07.  Docket  No.  A-99-06. 
Document  No.  II-A-22. 
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children  active  outdoors,  outdoor 
workers,  and  individuals  with  pre- 
existing respiratory  disease,  such  as 
asthma. 

There  has  been  new  research  that 
suggests  additional  serious  health 
effects  beyond  those  that  had  been 
known  when  the  8-hour  ozone  health 
standard  was  set.  Since  1997,  over  1,700 
new  health  and  welfare  studies  relating 
to  ozone  have  been  published  in  peer- 
reviewed  journals. 29  Many  of  these 
studies  have  investigated  the  impact  of 
ozone  exposure  on  such  health  effects  as 
changes  in  lung  structure  and 
biochemistry,  inflammation  of  the 
lungs,  exacerbation  and  causation  of 
asthma,  respiratory  illness-related 
school  absence,  hospital  and  emergency 
room  visits  for  asthma  and  other 
respiratory  causes,  and  premature 
mortality.  EPA  is  currently  in  the 
process  of  evaluating  these  and  other 
studies  as  part  of  the  ongoing  review  of 
the  air  quality  criteria  and  NAAQS  for 
ozone.  A  revised  Air  Quality  Criteria 
Document  for  Ozone  and  Other 
Photochemical  Oxidants  will  be 
prepared  in  consultation  with  EPA's 
Clean  Air  Science  Advisory  Committee 
(CAS AC).  Key  new  health  information 
falls  into  four  general  areas: 
development  of  new-onset  asthma, 
hospital  admissions  for  young  children, 
school  absence  rate,  and  premature 
mortality. 

Aggravation  of  existing  asthma 
resulting  from  short-term  ambient  ozone 
exposure  was  reported  prior  to  the  1997 
decision  and  has  been  observed  in 
studies  published  subsequently.'""  In 
particular,  a  relationship  between  long- 
term  ambient  ozone  concentrations  and 
the  incidence  of  new-onset  asthma  in 
adult  males  (but  not  in  females)  was 
reported  by  McDonnell  et  al.  (1999).32 
Subsequently,  an  additional  study 
suggests  that  incidence  of  new 
diagnoses  of  asthma  in  children  is 
associated  with  heavy  exercise  in 


^8  New  Ozone  Health  and  Environmental  Effects 
References,  Published  Since  Completion  of  the 
Previous  Ozone  AQCD,  National  Center  for 
Environmental  Assessment,  Office  of  Research  and 
Development,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC  27711  (7/2002). 
A  copy  of  this  document  is  available  in  Docket  No. 
OAR  2002-0030. 

™Thurston.  G.D.,  M.L.  Lippman,  M.B.  Scott,  and 
J.M.  Fine.  1997.  Summertime  Haze  Air  Pollution 
and  Children  with  .Asthma.  American  lournal  of 
Respiratory  Critical  Care  Medicine,  155:  654-660. 

"  Ostro.  B.,  M.  Lipsett.  J.  Mann,  H.  Braxton- 
Owens.  and  M.  White  (2001)  Air  pollution  and 
exacerbation  of  asthma  in  African-American 
children  in  Los  Angeles.  Epidemiology  12(2):  200- 
208. 

•^2  McDonnell,  W.F.,  D.E.  Abbey.  N.  Nfishino  and 
M.D.  Lebowitz.  1999.  "Long-term  ambient  ozone 
concentration  and  the  incidence  of  asthma  in 
nonsmoking  adults:  the  ahsmog  study." 
Environmental  Research.  80(2  Pt  1):  ilO-121. 


communities  with  high  concentrations 
(i.e..  mean  8-hour  concentration  of  59.6 
ppb)  of  ozone.^3  fhis  relationship  was 
documented  in  children  who  played  3 
or  more  sports  and  thus  had  higher 
exposures  and  was  not  documented  in 
those  children  who  played  one  or  two 
sports.  The  larger  effect  of  high  activity 
sports  than  low  activity  sports  and  an 
independent  effect  of  time  spent 
outdoors  also  in  the  higher  ozone 
communities  strengthened  the  inference 
that  exposure  to  ozone  may  modify  the 
effect  of  sports  on  the  development  of 
asthma  in  some  children. 

Previous  studies  have  shown 
relationships  between  ozone  and 
hospital  admissions  in  the  general 
population.  A  study  in  Toronto  reported 
a  significant  relationship  between  1- 
hour  maximum  ozone  concentrations 
and  respiratory  hospital  admissions  in 
children  under  the  age  of  two.-**  Given 
the  relative  vulnerability  of  children  in 
this  age  category,  we  are  particularly 
concerned  about  the  findings. 

Increased  respiratory  diseases  that  are 
serious  enough  to  cause  school  absences 
have  been  associated  with  1-hour  daily 
maximum  and  8-hour  average  ozone 
concentrations  in  studies  conducted  in 
Nevada  35  in  kindergarten  to  6th  grade 
and  in  Southern  California  in  grades  4 
through  6.36  These  studies  suggest  that 
higher  ambient  ozone  levels  may  result 
in  increased  school  absenteeism. 

The  air  pollutant' most  clearly 
associated  with  premature  mortality  is 
PM,  with  dozens  of  studies  reporting 
such  an  association.  However,  repeated 
ozone  exposure  is  a  possible 
contributing  factor  for  premature 
mortality,  causing  an  inflammatory 
response  in  the  lungs  which  may 
predispose  elderly  and  other  sensitive 
individuals  to  become  more  susceptible 
to  other  stressors,  such  as  PM.'^"*"* 


33  McConnell.  R.;  Berhane,  K  ;  Gilliland,  F.; 
London.  S.  |.;  Islam,  T.;  Gauderman.  W.  (.;  Avol.  E.: 
Margolis.  H.  C:  Peters,  J.  M.  (2002)  Asthma  in 
exercising  children  exposed  to  ozone:  a  cohort 
study.  Lancet  359:  386-391. 

"Burnett,  R.  T.;  Smith_Doiron,  M.;  Stieb.  D.; 
Raizenne,  M.  E.;  Brook,  |.  R,:  Dales,  R.  E.;  Leech, 
).  A.:  Cakmak,  S.:  Krewski,  D.  (2001)  Association 
between  ozone  and  hospitalization  for  acute 
respiratory  diseases  in  children  less  than  2  years  of 
age.  Am.  ).  Epidemiol.  153:  444—452. 

3'' Chen,  L.:  )ennison,  B.  L.;  Yang.  W.;  Omaye,  S. 
T.  (2000)  Elementary  school  a'bsenteeism  and  air 
pollution.  Inhalation  Toxicol.  12:997-1016. 

aoGiililand,  FD,  K  Berhane,  EB  Rappaport.  DC 
Thomas,  E  Avol,  WJ  Gauderman,  S)  London,  HG 
Margolis,  R  McConnell,  KT  Islam,  ]M  Peters  (2001) 
The  effects  of  ambient  air  pollution  on  school 
absenteeism  due  to  respiratory  illnesses 
Epidem/o/ogy  12:43-54. 

3"  Samet  |M,  Zeger  SL,  Dominici  F,  Curriero  F, 
Coursac  I,  Dockery  DW,  Schwartz  J,  Zanobetti  A. 
2000.  The  National  Morbidity,  Mortality  and  Air 
Pollution  Study:  Part  II:  Morbidity,  Mortality  and 
Air  Pollution  in  the  United  States.  Research  Report 


Although  the  findings  have  been  mixed, 
the  findings  of  three  recent  analyses 
suggest  that  ozone  exposure  is 
associated  with  increased  mortality. 
Although  the  National  Morbidity. 
Mortality,  and  Air  Pollution  Study 
(NMMAPS)  did  not  report  an  effect  of 
ozone  on  total  mortality  across  the  full 
year,  the  investigators  who  conducted 
the  NMMAPS  study  did  observe  an 
effect  after  limiting  the  analysis  to 
summer  when  ozone  levels  are 
highest.-*""'  Similarly,  other  studies 
have  shown  associations  between  ozone 
and  mortality.'*^  4.'  Specifically,  Toulomi 
etal.  (1997)  found  that  1-hour 
maximum  ozone  levels  were  associated 
with  daily  numbers  of  deaths  in  4  cities 
(London,  Athens,  Barcelona,  and  Paris), 
and  a  quantitatively  similar  effect  was 
found  in  a  group  of  four  additional 
cities  (Amsterdam,  Basel,  Geneva,  and 
Zurich). 

In  all.  the  new  studies  that  have 
become  available  since  the  8-hoxu'  ozone 
standard  was  adopted  in  1997  continue 
to  demonstrate  the  harmful  effects  of 
ozone  on  public  health,  and  the  need  to 
attain  and  maintain  the  NAAQS. 

b.  Current  and  projected  8-hour  ozone 
levels.  The  current  primary  and 
secondary  ozone  NAAQS  is  0.12  ppm 
daily  maximum  1-hour  concentration, 
not  to  be  exceeded  more  than  once  per 
year  on  average.  EPA  is  replacing  the 
previous  1-hour  ozone  standard  with  a 
new  8-hour  standard.  The  new  standard 


No.  94,  Part  II.  Health  Effects  Institute.  Cambridge. 
MA,  )une  2000.  (Docket  Number  A-200O-O1 , 
Document  Nos.  IV-A-208  and  209). 

"Devlin,  R.  B.:  Folinsbee,  L:  |.;  Biscardi,  F.: 
Hatch,  G.;  Becker,  S.:  Madden,  M.  C:  Robbins.  M.: 
Koren.  H.  S.  (1997)  Inflammation  and  cell  damage 
induced  by  repeated  exposure  of  humans  to  ozone. 
Inhalation  Toxicol.  9:  211-235. 

"Koren  HS,  Devlin  RB,  Graham  DE.  Mann  R. 
McGee  MP.  Horstman  DH,  Kozumbo  W|.  Becker  S, 
House  DE,  McDonnell  SF,  Bromberg,  PA.  1989. 
Ozone-induced  inflammation  in  the  lower  airways 
of  human  subjects.  Am. -Rev.  Respir.  Dies.  139:407- 
415. 

*° Samet  |M,  Zeger  SL,  Dominici  F,  Curriero  F, 
Coursac  I,  Dockery  DW,  Schwartz  J,  Zanobetti  A. 
2000.  The  National  Morbidity,  Mortality  and  Air 
Pollution  Study:  Part  11:  Morbidity,  Mortality  and 
Air  Pollution  in  the  United  States.  Research  Report 
No.  94,  Part  II.  Health  Effects  Institute,  Cambridge 
MA,  lune  2000.  (Docket  Number  A-200O-O1, 
Documents  No.  IV-A-208  and  209) 

^'  Samet  ]M.  Zeger  SL.  Dominici  F,  Curriero  F. 
Coursac  I.  Zeger.  S.  Fine  Particulate  Air  Pollution 
and  Mortality  in  20  U.S.  Cities,  1987-1994.  The 
New  England-loumal  of  Medicine.  Vol.  343.  No.  24, 
December  14,  2000.  P.  1742-1749. 

"2 Thurston,  G.  D.:  Ito.  K.  (2001)  Epidemiological 
studies  of  acute  ozone  exposures  and  mortality.  I- 
Exposure  Anal.  Environ.  Epidemiol.  11:  286-294. 

••^Touloumi,  G.:  Katsouyanni.  K.;  Zmirou.  D.; 
Schwartz,  !■;  Spix,  C:  Ponce  de  Leon,  A.;  Tobias, 
A.;  Quennel,  P.:  Rabczenko.  D.;  Bacharova,  L.: 
Bisanti,  L.,  Vonk, ).  M.;  Ponka,  A.  (1997)  Short-term 
effects  of  ambient  oxidant  exposure  on  mortality:  a 
combined  analysis  within  the  APHEA  project.  Am. 
J.  Epidemiol.  U6:.l  77-185. 
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is  set  at  a  concentration  of  0.08  parts  per 
million  (ppm),  and  the  measurement 
period  is  8  hours.  Areas  are  allowed  to 
disregard  their  three  worst 
measurements  every  year  and  average 
performance  over  three  years  to 
determine  if  they  meet  the  standard. 
That  is.  the  standard  is  set  by  the  4th 
highest  maximum  8-hour  concentration. 

As  shown  earlier  (Figure  IIH) 
unhealthy  ozone  concentrations 
exceeding  the  level  of  the  8-hour 
standard  (i.e.,  not  requisite  to  protect  the 
public  health  with  an  adequate  margin 
of  safety)  occur  over  wide  geographic 
areas,  including  most  of  the  nation's 
major  population  centers.  These 
monitored  areas  include  much  of  the 
eastern  half  of  the  U.S.  and  large  areas 
of  California. 

Based  upon  data  from  1999-2001, 
there  are  291  counties  where  111 
million  people  live  that  are  measuring 
values  that  violate  the  8-hour  ozone 
NAAQS.-*-*  An  additional  37  million 
people  live  in  155  counties  that  have  air 
quality  measurements  within  10  percent 
of  the  level  of  the  standard. •'^  These 
areas,  though  currently  not  violating  the 
standard,  would  also  benefit  from  the 
additional  emission  reductions  from 
this  proposed  rule. 

From  air  quality  modeling  performed 
for  the  recent  Nonroad  Diesel  Engines 
and  Fuel  Control  proposed  rule,"^  we 
anticipate  that  without  emission 
reductions  beyond  those  already 
required  under  promulgated  regulation 
and  approved  State  Implementation 
Plans  (SIPs),  ozone  nonattainment  will 
likely  persist  into  the  future.  With 
reductions  frttm  programs  already  in 
place,  the  number  of  counties  violating 
the  ozone  8-hour  standard  is  expected  to 
decrease  in  2020  to  30  counties  where 
43  million  people  are  projected  to  live. 
Thereafter,  exposure  to  unhealthy  levels 
of  ozone  is  expected  to  begin  to  increase 
again.  In  2030  the  number  of  counties 
violating  the  ozone  8-hour  NAAQS  is 
projected  to  increase  to  32  counties 
where  47  million  people  are  projected  to 
live.  In  addition,  in  2030,  82  counties 
where  44  million  people  are  projected  to 


wjit 


■•*  Additional  counties  may  have  levels  above  the 
NAAQS  but  do  not  currently  have  monitors. 

•*»  Memorandum  to  Docket  A-2001-11  from  Fred 
Dimmick.  Group  Leader.  Air  Trends  Group, 
"Summary  of  Currently  Available  Air  Quality  Data 
and  Ambient  Concentrations  for  Ozone  and 
Particulate  Matter,"  December  3,  2002.  A  copy  of 
this  document  is  available  in  Docket  No.  OAR 
2002-0030. 

••^See  the  Regulatory  Impact  Analysis:  "Draft 
Regulatory  Impact  Analysis:  Controf  of  Emissions 
from  Nonroad  Diesel  Engines,"  EPA420-R-03-O08, 
April  2003.  This  document  is  available  at  http:// 
www.epa.gov/nonroad/.  A  copy  of  this  document 
can  also  be  found  in  Docket  No.  A-2001-28. 


live  will  be  wjithin  10  percent  of 
violating  the  pzone  8-hour  NAAQS. 

EPA  is  stilljdeveloping  the 
implementatipn  process  for  bringing  the 
nation's  air  iqto  attainment  with  the 
ozone  8-hour  INAAQS.  On  June  2,  2003 
(68  FR  32802),  EPA  issued  a  proposal 
for  the  implei  nentation  process  to  bring 
the  nation's  a  r  into  attainment  with  the 
8-hour  ozone  NAAQS.*''  The  proposal 
seeks  commei  it  on  options  for  planning 
and  control  r«  quirements,  along  with 
options  for  m  ildng  the  transition  from 
the  1-hour  ozi  me  standard  to  the  8-hour 
ozone  standai  d.  The  proposal  does  not 
designate  non  attainment  area  for  the  8- 
hour  ozone  N  \AQS;  EPA's  current 
plans  calls  foij  designating  8-hour  ozone 
nonattainmeiA  areas  in  April  2004, 
under  a  separ  ite  process.  EPA  has 
proposed  that  States  submit  SIPs  that 
address  how  i  reas  will  attain  the  8-hour 
ozone  standai  i  within  3  years  after 
nonattaimnen  t  designation  for  moderate 
and  above  are  is  classified  under  subpart 
2  and  for  som  ;  areas  classified  under 
subpart  1 .  EPl  l  is  also  proposing  that 
marginal  areai  i  and  some  areas 
designated  under  subpart  1  (i.e.,  those 
with  early  attj  inment  dates)  will  not  be 
required  to  su  jmit  attainment 
demonstratioi  s  for  the  8-hour  ozone 
standard.  We  herefore  anticipate  that 
States  will  sul  mit  their  attainment 
demonstratioi  SIPs  by  April  2007. 

The  Act  cor  tains  two  sets  of 
requirements-  -subpart  1  and  subpart 
2— that  establ  sh  requirements  for  State 
plans  implemi  (nting  the  national  ozone 
air  quality  staj  idards  in  nonattainment 
areas.  (Both  ai  s  found  in  title  I,  part  D.) 
Subpart  1  con  ains  general  requirements 
for  SIPs  for  no  nattainment  areas  for  any 
pollutant — inc  luding  ozone — governed 
by  a  NAAQS.  subpart  2  provides  more 
specific  requii  ements  for  ozone 
nonattainmen  SIPs.  Under  subpart  1  of 
part  D,  title  I  a  f  the  Act  demonstrate  that 
the  nonattainii  lent  areas  will  attain  the 
ozone  8-hour  !  tandard  as  expeditiously 
as  practicable  jut  no  later  than  five 
years  from  the  date  that  the  area  was 
designated  noi  (attainment.  However, 
based  on  the  s  sverity  of  the  air  quality 
problem  and  t  le  availability  and 
feasibility  of  o  )ntrol  measures,  the 
Administrator  may  extend  the 
attainment  dat  3  "for  a  period  of  no 
greater  than  1(  years  from  the  date  of 
designation  as  nonattainment."  Based 
on  these  provi  lions,  we  expect  that  most 
or  all  areas  coi  ered  under  subpart  1  will 
attain  the  ozor  e  standard  in  the  2007  to 
2014  time  fran  e.  For  areas  covered 
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under  subpart  2,  the  maximum 
attainment  dates  provided  under  the  Act 
range  from  3  to  20  years  after 
designation,  depending  on  an  area's 
classification.  Thus,  we  anticipate  that 
areas  covered  by  subpart  2  will  attain  in 
the  2007  to  2024  time  period. 

Since  the  emission  reductions 
expected  from  this  proposed  rule  would 
occur  during  the  time  period  when  areas 
will  need  to  attain  the  standard  luider 
either  option,  projected  reductions  in 
aircraft  engine  emissions  would  assist 
States  in  their  effort  to  meet  the  new 
NAAQS.  Such  reductions  would  help 
them  attain  and  maintain  the  8-hour 
NAAQS. 

2.  Particulate  Matter 

NOx  emitted  at  low  altitude  is  also  a 
precursor  in  the  formation  of  some 
nitrate  particulate  matter  (PM)  in  the 
atmosphere  (mostly  ammonium 
nitrate).*'*'*'^  Essentially  all  nitrate  PM  is 
of  such  a  diameter  that  it  is  respirable 
in  humans.  As  discussed  earlier,  aircraft 
account  for  over  1  percent  of  the  total 
U.S.  mobile  source  NOx  emissions,  and 
aircraft's  contribution  to  nationwide 
secondary  PM  from  U.S.  mobile  source 
NOx  is  expected  to  relatively  similar.^" 

Particulate  matter  represents  a  broad 
class  of  chemically  and  physically 
diverse  substances.  It  can  be  principally 
characterized  as  discrete  particles  that 
exist  in  the  condensed  (liquid  or  solid) 
phase  spanning  several  orders  of 
magnitude  in  size.  PMio  refers  to 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  Fine  particles  refer  to 
those  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
2.5  micrometers  (also  known  as  PM2.5), 
and  coarse  fraction  particles  are  those 
particles  with  an  aerodynamic  diameter 
greater  than  2.5  microns,  but  less  than 
or  equal  to  a  nominal  10  micrometers. 
Ultrafine  PM  refers  to  particles  with 
diameters  of  less  than  100  nanometers 
(0.1  micrometers).  The  health  and 
environmental  effects  of  PM  are 
associated  with  fine  PM  fraction  and,  in 
some  cases,  to  the  size  of  the  particles. 
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•"'  Secondary  PM  is  formed  when  NOx  reacts  with 
ammonia  in  the  atmosphere  to  yield  ammonium 
nitrate  particulate. 

■*^U.S.  EPA,  "Nitrogen  Oxides:  Impacts  on  Public 
Health  and  the  Environment."  EPA  4%2/R-97-002, 
August  1997.  A  copy  of  this  document  is  available 
in  Docket  No.  OAR  2002-0030. 

5°  "Benefits  of  Mobile  Source  NOx  Related 
Particulate  Matter  Reductions,"  Systems 
Applications  International,  EPA  Contract  No.  68- 
C5-0010,  WAN  1-8.  October  1996.  A  copy  of  this 
document  is  available  in  Docket  No.  OAR-2002- 
0030.  This  report  concluded  that,  as  a  national 
average,  each  100  tons  of  NOx  emissions  will  result 
in  about  4  tons  of  secondary  PM  (conversion  rate 
was  about  0.04).  This  conversion  rate  varies  from 
region  to  region,  and  is  greatest  in  the  West. 
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Specifically,  larger  particles  {>10  ^m) 
tend  to  be  removed  by  the  respiratory 
clearance  mechanisms  whereas  smaller 
particles  are  deposited  deeper  in  the 
lungs.  Also,  particles  scatter  light 
obstructing  visibility. 

The  emission  sources,  formation 
processes,  chemical  composition, 
atmospheric  residence  times,  transport 
distances  and  other  parameters  of  fine 
and  coarse  particles  are  distinct.  Fine 
particles  are  directly  emitted  from 
combustion  soiuces  and  are  formed 
secondarily  from  gaseous  preciusors 
such  as  oxides  of  nitrogen  (NOx).  Fine 
particles  are  generally  composed  of 
sulfate,  nitrate,  chloride,  ammonium 
compounds,  organic  carbon,  elemental 
carbon,  and  metals.  Aircraft  engines 
emit  NOx  which  react  in  the  atmosphere 
to  form  secondary  PM2  5  (ncunely 
ammonium  nitrate).  Combustion  of  coal, 
oil.  diesel.  gasoline,  and  wood,  as  well 
as  high  temperature  process  sources 
such  as  smelters  and  steel  mills, 
produce  emissions  ihat  contribute  to 
fine  particle  formation.  In  contrast, 
coarse  particles  are  typically 
mechanically  generated  by  crushing  or 
grinding.  They  include  resuspended 
dusts  and  crustal  material  from  paved 
roads,  unpaved  roads,  construction, 
farming,  and  mining  activities.  These 
cocirse  particles  can  be  either  natural  in 
sovuce  such  as  road  dust  or 
anthropogenic.  Fine  particles  can 
remain  in  the  atmosphere  for  days  to 
weeks  and  travel  through  the 
atmosphere  hundreds  to  thousands  of 
kilometers,  while  coarse  particles 
deposit  to  the  earth  within  minutes  to 
hoiu-s  and  within  tens  of  kilometers 
from  the  emission  source. 

The  relative  contribution  of  various 
chemical  components  to  PM2  5  varies  by 
region  of  the  country.  Data  on  PM2  5 
composition  are  available  from  the  EPA 
Speciation  Trends  Network  in  2001  and 
the  /nteragency  Monitoring  of 
PflOtected  Visual  Environments 
(IMPROVE)  network  in  1999  covering 
both  urban  and  rural  areas  in  numerous 
regions  of  the  U.S.  These  data  show  that 
nitrates  formed  from  NOx  also  play  a 
major  role  in  the  western  U.S., 
especially  in  the  California  area  where 
it  is  responsible  for  about  a  quarter  of 
the  ambient  PM2.5  concentrations. 

a.  Health  Effects  ofPM  25 

Scientific  studies  show  ambient  PM  is 
associated  with  a  series  of  adverse 
health  effects.  These  health  effects  are 
discussed  in  detail  in  the  EPA  Criteria 
Document  for  PM  as  well  as  the  draft 


updates  of  this  document  released  in  the 
past  year." '2 

As  described  in  these  documents, 
health  effects  associated  with  short-term 
variation  in  ambient  particulate  matter 
(PM)  have  been  indicated  by 
epidemiologic  studies  showing 
associations  between  exposure  and 
increased  hospital  admissions  for 
ischemic  heart  disease,  heart  failure, 
respiratory  disease,  including  chronic 
obstructive  pulmonary  disease  (COPD) 
and  pneumonia.  Short-term  elevations 
in  ambient  PM  have  also  been 
associated  with  increased  cough,  lower 
respiratory  symptoms,  and  decrements 
in  lung  function.  Short-term  variations 
in  ambient  PM  have  also  been 
associated  with  increeises  in  total  and 
cardiorespiratory  daily  mortality. 
Studies  examining  populations  exposed 
to  different  levels  of  air  pollution  over 
a  nimiber  of  years,  including  the 
Harvard  Six  Cities  Study  and  the 
American  Cemcer  Society  Study  suggest 
an  association  between  exposure  to 
ambient  PM2  5  and  premature  mortality, 
including  deaths  attributed  to  lung 
cancer.5^-5'»  Two  studies  further 
analyzing  the  Harvard  Six  Cities  Study's 
air  quality  data  have  also  established  a 
specific  influence  of  mobile  source- 
related  PM2  5  on  daily  mortality  ^^  and  a 
concentration-response  function  for 
mobile  soiuce-associated  PM2  5  and 
daily  mortality. ^^ 

b.  Current  and  Projected  Levels 

There  are  NAAQS  for  both  PM,,,  and 
PM2  5.  Violations  of  the  annual  PM25 
standard  are  much  more  widespread 
than  are  violations  of  the  PMio 
standards.  Figure  III-l  at  the  beginning 
of  this  air  quality  section  highlighted 


51  U.S.  EPA  (1996.)  Air  Quality  Criteria  for 
Particulate  Matter— Volumes  I,  II,  and  m,  EPA, 
Office  of  Research  and  Development.  Report  No. 
EPA/600/P-95/001a-cF,  This  material  is  available 
electronically  at  httpJ/www.epa.gov/ttn/oorpg/ 
ticd.html.  Available  in  Docket  A-99-06.  Document 
Nos.  IV-A-30,  lV-A-31,  and  IV-A-32. 

■'^  U.S.  EPA  (2002).  Air  Quality  Criteria  or 
Particulate  Matter — Volumes  1  and  II  (Third 
External  Review  Draft)  This  material  is  available 
electronically  at  http://cfpub.epa.gov/ncea/cfm/ 
partmatt.cfm.  Available  in  Docket  A-2001-28, 
Document  Nos.  II-A-98  and  II-A-71. 

"Dockery.  DW;  Pope,  CA,  III;  Xu,  X;  et  al.  (1993) 
An  association  between  air  pollution  and  mortality 
in  six  U.S.  cities.  N  Engl  )  Med  329:1753-1759. 

"Pope,  CA,  III:  Thun,  M):  Namboordin,  MM:  et 
al.  (1995)  Particulate  air  pollution  as  a  predictor  of 
mortality  in  a  prospective  study  of  U.S.  adults.  Am 
I  Respir'Crit  Care  Med  151:669^74. 

55  Laden  F:  Neas  LM:  Dockery  DW:  et  al.  (2000) 
Association  of  fine  particulate  matter  from  different 
sources  with  daily  mortality  in  six  U.S.  cities. 
Environ  Health  Perspect  108(]0):941-947. 

56 Schwartz  ):  Laden  F;  Zanobetti  A.  (2002)  The 
concentration-response  relation  between  PM(2.5) 
and  daily  deaths.  Environ  Health  Perspect  110(10): 
1025-1029. 


monitor  locations  measuring 
concentrations  above  the  level  of  the 
NAAQS.  As  can  be  seen  from  that 
figure,  high  ambient  levels  are 
widespread  throughout  the  country. 
Today's  proposed  aircraft  NOx 
standards  should  contribute  to 
attainment  and  maintenance  of  the 
existing  PM  NAAQS  since  NOx 
contributes  to  the  secondary  formation 

0fPM2  5. 

The  NAAQS  for  PM2  5  were 
established  by  EPA  in  1997  (62  FR 
38651,  July  18.  1997).  The  short  term 
(24-hour)  standard  is  set  at  a  level  of  65 
|ig/m3  based  on  the  98th  percentile 
concentration  averaged  over  three  years. 
(This  air  quality  statistic  compared  to 
the  standard  is  referred  to  as  the  "design 
value.")  The  long-term  standard 
specifies  an  expected  aimual  arithmetic 
mean  not  to  exceed  15  jig/m-^  averaged 
over  three  years. 

Current  PM2  5  monitored  values  for 
1999-2001.  which  cover  counties 
having  about  75  percent  of  the  country's 
population,  indicate  that  at  least  65  . 
million  people  in  129  counties  live  in 
areas  where  annual  design  values  of 
ambient  fine  PM  violate  the  PM2  5 
NAAQS.  There  are  an  additional  9 
million  people  in  20  counties  where 
levels  above  the  NAAQS  are  being 
measiu-ed,  but  there  are  insufficient  data 
at  this  time  to  calculate  a  design  value 
in  accordance  with  the  standard,  and 
thus  determine  whether  these  areas  are 
violating  the  PM2  5  NAAQS.  In  total,  this 
represents  37  percent  of  the  counties 
and  64  percent  of  the  population  in  the 
areas  with  monitors  with  levels  above 
the  NAAQS. ^^  Furthermore,  an 
additional  14  million  people  live  in  41 
counties  that  have  air  quality 
measurements  within  10  percent  of  the 
level  of  the  standard.  These  areas, 
although  not  currently  violating  the  . 
standard,  would  also  benefit  from  the 
additional  reductions  from  this 
proposed  rule  in  order  to  help  ensure 
long  term  maintenance. 

The  air  quality  modeling  performed 
for  the  recent  Nonroad  Diesel  Engines 
and  Fuel  Control  proposed  rule  also 
indicates  that  similar  conditions  are 
likely  to  continue  to  exist  in  the  future. 


^'Memorandum  to  Docket  A-2001-11  from  Fred 
Dimmick.  Group  Leader.  .Mr  Trends  Group. 
"Summary  of  Currently  .Available  Air  Quality  Data 
and  Ambient  Concentrations  for  Ozone  and 
Particulate  Matter."  December  3,  2002.  A  copy  of  . 
this  document  is  available  in  Docket  No.  OAR 
2002-0030.     ■ 
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in  the  absence  of  additional  controls.^'* 
For  example,  in  2020  based  on  emission 
controls  currently  adopted,  we  project 
that  66  million  people  will  live  in  79 
counties  with  average  PM3.5  levels  above 
15  Hg/m\  In  2030,  the  number  of  people 
projected  to  live  in  areas  exceeding  the 
PM2.5  standard  is  expected  to  increase  to 
85  million  in  107  counties.  An 
additional  24  million  people  are 
projected  to  live  in  counties  within  10 
percent  of  the  standard  in  2020.  which 
will  increase  to  64  million  people  in 
2030. 

While  the  final  implementation 
process  for  bringing  the  nation's  air  into 
attainment  with  the  PM2  s  NAAQS  is 
still  being  completed  in  a  separate 
rulemaking  action,  the  basic  framework 
is  well  defined  by  the  statute.  EPA's 
current  plans  call  for  designating  PM2  5 
nonattainment  areas  in  late  2004. 
Following  designation,  section  172(b)  of 
the  Clean  Air  Act  allows  states  up  to 
three  years  to  submit  a  revision  to  their 
state  implementation  plan  (SIP)  that 
provides  for  the  attainment  of  the  PM2  5 
standard.  Based  on  this  provision,  states 
could  submit  these  SIPs  as  late  as  the 
end  of  2007.  Section  1 72(a)(2)  of  the 
Clean  Air  Act  requires  that  these  SIP 
revisions  demonstrate  that  the 
nonattainment  areas  will  attain  the 
PMi  5  standard  as  expeditiously  as 
practicable  but  no  later  than  five  years 
from  the  date  that  the  area  was 
designated  nonattainment.  However, 
based  on  the  severity  of  the  air  quality 
problem  and  the  availability  and 
feasibility  of  control  measures,  the 
Administrator  may  extend  the 
attainment  date  "for  a  period  of  no 
greater  than  10  years  from  the  date  of 
designation  as  nonattainment." 
Therefore,  based  on  this  information,  we 
expect  that  most  or  all  areas  will  need 
to  attain  the  PM2  5  NAAQS  in  the  2009 
to  2014  time  frame,  and  then  be 
requfred  to  maintain  the  NAAQS 
thereafter. 

B.  Other  Environmental  Effects 

The  following  section  presents 
information  on  four  categories  of  public 
welfare  and  environmental  impacts 
related  to  NOx  and  fine  PM  emissions: 
acid  deposition,  eutrophication  of  water 
bodies,  plant  damage  from  ozone,  and 
visibility  impairment. 

1.  Acid  Deposition 

Acid  deposition,  or  acid  rain  as  it  is 
commonly  known,  occius  when  NOx 


and  SO2  react 


^»See  the  Regulatory  Impact  Analysis.  "Draft 
Regulatory  Impact  Analysis:  Control  of  Emissions 
from  Nonroad  Diesel  Engines."  EPA42O-R-O3-O08. 
April  2003.  This  document  is  available  at  http:// 
w\\-w.epa.gpv/nonn>ad/.  A  copy  of  this  document 
can  also  be  found  in  Docket  No.  A-2001-28. 
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in  the  atmosphere  with 


water,  oxygen ,  and  oxidants  to  form 
various  acidic}  compounds  that  later  fall 
to  earth  in  thd  form  of  precipitation  or 
dry  depositioi  of  acidic  particles. ''^  It 
contributes  tol  damage  of  trees  at  high 
elevations  and  in  extreme  cases  may 
cause  lakes  aijd  streams  to  become  so 
acidic  that  thdy  cannot  support  aquatic 
life.  In  addition,  acid  deposition 
accelerates  the  decay  of  building 
materials  andjpaints,  including 
irreplaceable  1  luildings,  statues,  and 
sculptures  tha  t  are  part  of  our  nation's 
cultural  herita  ge.  To  reduce  damage  to 
automotive  pa  int  caused  by  acid  rain 
and  acidic  dry  deposition,  some 
manufacturers  use  acid-resistant  paints, 
at  an  average  (  ost  of,$5  per  vehicle — a 
total  of  $80-81 1  million  per  year  when 
applied  to  all  lew  cars  and  trucks  sold 
in  the  U.S. 

Acid  deposi  don  primarily  affects 
bodies  of  wate  r  that  rest  atop  soil  with 
a  limited  abili  y  to  neutralize  acidic 
compounds.  1  he  National  Surface  Water 
Survey  (NSWJ  i)  investigated  the  effects 
of  acidic  depo  sition  in  over  1,000  lakes 
larger  than  10  acres  and  in  thousands  of 
miles  of  streat  is.  It  found  that  acid 
deposition  wa  >  the  primary  cause  of 
acidity  in  75  p  ercent  of  the  acidic  lakes 
and  about  50  ]  ercent  of  the  acidic 
streams,  and  tlat  the  areas  most 
sensitive  to  ac  d  rain  were  the 
Adirondacks,  he  mid-Appalachian 
highlands,  the  upper  Midwest  and  the 
high  elevation  West.  The  NSWS  found 
that  approxim  itely  580  streams  in  the 
Mid- Atlantic  ( !oastal  Plain  are  acidic 
primarily  due  :o  acidic  deposition. 
Hundreds  of  tie  lakes  in  the 
Adirondacks  s  jrveyed  in  the  NSWS 
have  acidity  le  vels  incompatible  with 
the  survival  of  sensitive  fish  species. 
Many  of  the  o\  er  1,350  acidic  streams 
in  the  Mid-Atl  mtic  Highlands  (mid- 
Appalachia)  vt  gion  have  already 
experienced  tr  jut  losses  due  to 
increased  strej  m  acidity.  Emissions 
from  U.S.  soui  :es  contribute  to  acidic 
deposition  in  i  astern  Canada,  where  the 
Canadian  gove  mment  has  estimated  that 
14,000  lakes  aie  acidic.  Acid  deposition 
also  has  been  i  mplicated  in  contributing 
to  degradation  of  high-elevation  spruce 
forests  that  po  )ulate  the  ridges  of  the 
Appalachian  NIountains  from  Maine  to 
Georgia.  This  area  includes  national 
parks  such  as  I  le  Shenandoah  and  Great 
Smoky  Mount)  in  National  Parks. 


^'^Much  of  the  i 
excerpted  from 
Benefits  from  Sulf^i 
IVoflhc!  1990  Cle; 
EPA.  Office  of  Air 
Division.  VVashi 
A  copy  of  this  doc 
OAR  2002-0030.  . 
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r  Formation  in  this  subsection  was 
tht^EPA  document.  Human  Health 
'e  Reduction,  written  under  Title 

Air  Act  Amendments.  U.S. 
nd  Radiation.  Acid  Rain 
n,  DC  20460.  November  1995. 
ment  is  available  in  Docket  No. 


A  study  of  emissions  trends  and 
acidity  of  water  bodies  in  the  Eastern 
U.S.  by  the  General  Accounting  Office 
(GAO)  found  that  from  1992  to  1999 
sulfates  declined  in  92  percent  of  a 
representative  sample  of  lakes,  and 
nitrate  levels  increased  in  48  percent  of 
the  lakes  sampled.^"  The  decrease  in 
sulfates  is  consistent  with  emissions 
trends,  but  the  increase  in  nitrates  is 
inconsistent  with  the  stable  levels  of 
nitrogen  emissions  and  deposition.  The 
study  suggests  that  the  vegetation  and 
land  surrounding  these  lakes  have  lost 
some  of  their  previous  capacity  to  use 
nitrogen,  thus  allowing  more  of  the 
nitrogen  to  flow  into  the  lakes  and 
increase  their  acidity.  Recovery  of 
acidified  lakes  is  expected  to  take  a 
number  of  years,  even  where  soil  and 
vegetation  have  not  been  "nitrogen 
saturated,"  as  EPA  called  the 
phenomenon  in  a  1995  study.^i  This 
situation  places  a  premium  on 
reductions  of  NOx  (and  SOx)  from  all 
sources,  including  aircraft  engines,  in 
order  to  reduce  the  extent  and  severity 
of  nitrogen  saturation  and  acidification 
of  lakes  in  the  Adirondacks  and 
throughout  the  U.S. 

The  NOx  reductions  from  today's 
action  would  help  reduce  acid  rain  and 
acid  deposition,  thereby  helping  to 
reduce  acidity  levels  in  lakes  and 
streams  throughout  the  country  and 
help  accelerate  the  recovery  of  acidified 
lakes  and  streams  and  the  revival  of 
ecosystems  adversely  affected  by  acid 
deposition.  Reduced  acid  deposition 
levels  will  also  help  reduce  stress  on 
forests,  thereby  accelerating 
reforestation  efforts  and  improving 
timber  production.  Deterioration  of  our 
historic  buildings  and  monuments,  and 
of  buildings,  vehicles,  and  other 
structures  exposed  to  acid  rain  and  dry 
acid  deposition  also  will  be  reduced, 
and  the  costs  borne  to  prevent  acid- 
related  damage  may  also  decline.  While 
the  reduction  in  nitrogen  acid 
deposition  would  be  roughly 
proportional  to  the  reduction  in  NOx 
emissions  the  precise  impact  of  today's 
action  would  differ  across  different 
areas. 

2.  Eutrophication  and  Nitrification 

Eutrophication  is  the  accelerated 
production  of  organic  matter, 
particularly  algae,  in  a  water  body.  This 


'•"  Acid  Rain:  Emissions  Trends  and  Effects  in  the 
Eastern  I 'nited  States.  U.S.  Genetxil  Accounting 
Office.  March,  2000  (GAO/RCED-00-47).  A  copy  of 
this  document  is  available  in  Docket  No.  OAR 
2002-0030. 

'■'  Acid  Deposition  Standard  Feasibility  Study:: 
Report  to  Congress.  EPA  430R-95-00]a.  October. 
1995.  A  copy  of  this  document  is  available  in 
Docket  No.  OAR-2002-0030. 
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increased  growth  can  cause  numerous 
adverse  ecological  effects  and  economic 
impacts,  including  nuisance  algal 
blooms,  dieback  of  underwater  plants 
due  to  reduced  light  penetration,  and 
toxic  plankton  blooms.  Algal  and 
plankton  blooms  can  also  reduce  the 
level  of  dissolved  oxygen,  which  can 
also  adversely  affect  fish  and  shellfish 
populations. 

In  1999,  NOAA  published  the  results 
of  a  five  year  national  assessment  of  the 
severity  and  extent  of  estuarine 
eutrophication.  An  estuary  is  defined  as 
the  inland  arm  of  the  sea  that  meets  the 
mouth  of  a  river.  The  138  estuaries 
characterized  in  the  study  represent 
more  than  90  percent  of  total  estuarine 
water  surface  area  and  the  total  number 
of  U.S.  estuaries.  The  study  found  that 
estuaries  with  moderate  to  high 
eutrophication  conditions  represented 
65  percent  of  the  estuarine  svuface  area. 
Eutrophication  is  of  particular  concern 
in  coastal  areas  with  poor  or  stratified 
circulation  patterns,  such  as  the 
Chesapeake  Bay,  Long  Island  Sound,  or 
the  Gulf  of  Mexico.  In  such  areas,  the 
"overproduced"  algae  tends  to  sink  to 
the  bottom  and  decay,  using  all  or  most 
of  the  available  oxygen  and  thereby 
reducing  or  eliminating  populations  of 
bottom-feeder  fish  and  shellfish, 
distorting  the  normal  population 
balance  between  different  aquatic 
organisms,  and  in  extreme  cases  causing 
dramatic  fish  kills. 

Severe  and  persistent  eutrophication 
often  directly  impacts  human  activities. 
For  example,  losses  in  the  nation's 
fishery  resources  may  be  directly  caused 
by  fish  kills  associated  with  low 
dissolved  oxygen  and  toxic  blooms. 
Declines  in  tourism  occur  when  low 
dissolved  oxygen  causes  noxious  smells 
and  floating  mats  of  algal  blooms  create 
unfavorable  aesthetic  conditions.  Risks 
to  human  health  increase  when  the 
toxins  fi-om  algal  blooms  accumulate  in 
edible  fish  and  shellfish,  and  when 
toxins  become  airborne,  causing 
respiratory  problems  due  to  inhalation. 
According  to  the  NOAA  report,  more 
than  half  of  the  nation's  estuaries  have 
moderate  to  high  expressions  of  at  least 
one  of  these  symptoms — an  indication 
that  eutrophication  is  well  developed  in 
more  than  half  of  U.S.  estuaries. 

In  recent  decades,  human  activities 
have  greatly  accelerated  nutrient  inputs, 
such  as  nitrogen  and  phosphorous, 
causing  excessive  growth  of  algae  and 
leading  to  degraded  water  quality  and 
associated  impairments  of  freshwater 
and  estuarine  resources  for  human 
uses.82  Since  1970,  eutrophic  conditions 


worsened  in  48  estuaries  and  improved 
in  14.  In  26  systems,  there  was  no  trend 
in  overall  eutrophication  conditions 
since  1970.'^^  On  the  New  England 
coast,  for  example,  the  niunber  of  red 
and  brown  tides  and  shellfish  problems 
from  nuisance  and  toxic  plankton 
blooms  have  increased  over  the  past  two 
decades,  a  development  thought  to  be 
linked  to  increased  nitrogen  loadings  in 
coastal  waters.  Long-term  monitoring  in 
the  U.S.,  Europe,  and  other  developed 
regions  of  the  world  shows  a  substantial 
rise  of  nitrogen  levels  in  surface  waters, 
which  are  highly  correlated  with 
human-generated  inputs  of  nitrogen  to 
their  watersheds. 

Between  1992  and  1997,  experts 
surveyed  by  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
most  frequently  recommended  that 
control  strategies  be  developed  for 
agricultiu-e,  wastewater  treatment,  urban 
runoff,  and  atm9spheric  deposition.^  In 
its  Third  Report  to  Congress  on  the 
Great  Waters,  EPA  reported  that 
atmospheric  deposition  contributes 
from  2  to  38  percent  of  the  nitrogen  load 
to  certain  coastal  waters.^^  A  review  of 
peer  reviewed  literature  in  1995  on  the 
subject  of  air  deposition  suggests  a 
typical  contribution  of  20  percent  or 
higher.^^  Human-caused  nitrogen 
loading  to  the  Long  Island  Sound  from 
the  atmosphere  was  estimated  at  14 
percent  by  a  collaboration  of  Federal 
and  State  air  and  water  agencies  in 
1997.'^^  The  National  Exposure  Research 
Laboratory,  U.S.  EPA,  estimated  based 
on  prior  studies  that  20  to  35  percent  of 
the  nitrogen  loading  to  the  Chesapeake 
Bay  is  attributable  to  atmospheric 


"2  Deposition  of  Air  Pollutants  to  the  Great 
Waters,  Third  Report  to  Congress,  June,  2000.  A 


copy  of  this  document  is  available  in  Docket  No. 
OAR  2002-0030. 

'''^Deposition  of  Air  Pollutants  to  the  Great 
Waters,  Third  Report  to  Congress,  June,  2000.  Great 
Waters  are  defined  as  the  Great  Lakes,  the 
Chesapeake  Bay,  Lake  Champlain,  and  coastal 
waters.  The  first  report  to  Congress  was  delivered 
in  May,  1994:  the  second  report  to  Congress  in  June, 
1997.  A  copy  of  this  document  is  available  in 
Docket  No.  OAR  2002-0030. 

'■•'  Bricker,  Suzanne  B.,  et  ol..  National  Estuarine 
Eutrophication  Assessment.  Effects  of  Nutrient 
Enrichment  in  the  Nation's  Estuaries,  National 
Ocean  Service.  National  Oceanic  and  Atmospheric 
Administration,  September.  1999.  A  copy  of  this 
document  is  available  in  Docket  No.  OAR  2002- 
0030. 

f'^  Deposition  of  Air  Pollutants  to  the  Great 
Waters,  Third  Report  to  Congress.  June,  2000.  A 
copv  of  this  document  is  available  in  Docket  No. 
OAR  2002-0030. 

**  Valigura,  Richard,  et  al..  Airsheds  and 
Watersheds  II:  A  Shared  Resources  Workshop.  Air 
Subcommittee  of  the  Chesapeake  Bay  Program, 
March,  1997.  Available  in  Docket  A-^99-06. 
Document  No.  IV-G-144. 

•*'  The  Impact  of  Atmospheric  Nitrogen 
Deposition  on  Long  Island  Sound,  The  Long  Island 
Sound  Study,  September.  1997.  A  copy  of  this 
document  is  available  in  Docket  No.  OAR-2002- 
0030. 


deposition.''^  The  mobile  source  portion 
of  atmospheric  NOx  contribution  to  the 
Chesapeake  Bay  was  modeled  at  about 
30  percent  of  total  air  deposition.*'^ 

Deposition  of  nitrogen  from  aircraft 
engines  contributes  to  elevated  nitrogen 
levels  in  waterbodies.  The  NOx 
reductions  from  the  proposed  standards 
would  help  reduce  the  airborne  nitrogen 
deposition  that  contributes  to 
eutrophication  of  watersheds, 
particularly  in  aquatic  systems  where 
atmospheric  deposition  of  nitrogen 
represents  a  significant  portion  of  total 
nitrogen  loadings. 

3.  Plant  Damage  From  Ozone 

Ground-level  ozone  can  also  cause 
adverse  welfare  effects.  Specifically, 
ozone  enters  the  leaves  of  plants  where 
it  interferes  with  cellular  metabolic 
processes.  This  interference  can  be   ■ 
manifest  either  as  visible  foliar  injury 
from  cell  injury  or  death,  and/or  as 
decreased  plant  growth  and  yield  due  to 
a  reduced  ability  to  produce  food.  With 
fewer  resources,  the  plant  reallocates 
existing  resources  away  from  root  . 
storage,  growth  and  reproduction 
toward  leaf  repair  and  maintenance. 
Plants  that  are  stressed  in  these  ways 
become  more  susceptible  to  disease, 
insect  attack,  harsh  weather  and  other 
environmental  stresses.  Because  not  all 
plants  are  equally  sensitive  to  ozone, 
ozone  pollution  can  also  exert  a 
selective  pressxu-e  that  leads  to  changes 
in  plant  community  composition. 

Since  plants  are  at  the  center  of  the 
food  web  in  many  ecosystems,  changes 
to  the  plant  community  can  affect 
associated  organisms  and  ecosystems 
(including  the  suitability  of  habitats  that 
support  threatened  or  endangered 
species  and  below  ground  organisms 
living  in  the  root  zone).  Given  the  range 
of  plant  sensitivities  and  the  fact  that 
nimierous  other  Shvironmental  factors 
modify  plant  uptake  and  response  to 
ozone,  it  is  not  possible  to  identify 
threshold  values  above  which  ozone  is 
toxic  and -below  which  it  is  safe  for  all. 
plants.  However,  in  general,  the  science 
suggests  that  ozone  concentrations  of 
0.10  ppm  or  greater  can  be  phytotoxic 
to  a  large  number  of  plant  species,  and 
can  produce  acute  foliar  injury 
responses,  crop  yield  loss  and  reduced 
biomass  production.  Ozone 
concentrations  below  0.10  ppm  (0.05  to 
0.09  ppm)  can  produce  these  effects  in 
more  sensitive  plant  species,  and  have 
the  potential  over  a  longer  duration  of 


•"Dennis,  Robin  L..  Using  the  Regional  Acid 
Deposition  Model  to  Determine  the  Nitrogen   . 
Deposition  Airshed  of  the  Chesapeake  Bay 
Watershed.  SET  AC  Technical  Publications  Series. 
1997. 

<^^Ibid. 
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creating  chronic  stress  on  vegetation 
that  can  lead  to  effects  of  concern  such 
as  reduced  plant  growth  and  yield, 
shifts  in  competitive  advantages  in 
mixed  populations,  and  decreased  vigor 
leading  to  diminished  resistance  to 
pests,  pathogens,  and  injury  from  other 
environmental  stresses. 

Studies  indicate  that  these  effects 
described  here  are  still  occurring  in  the 
field  under  ambient  levels  of  ozone.  The 
economic  value  of  some  welfare  losses 
due  to  ozone  can  be  calculated,  such  as 
crop  yield  loss  from  both  reduced  seed 
production  {e.g.,  soybean)  and  visible 
injury  to  some  leaf  crops  (e.g.,  lettuce, 
spinach,  tobacco)  and  visible  injury  to 
ornamental  plants  (t.e.,  grass,  flowers, 
shrubs),  while  other  types  of  welfare 
loss  may  not  be  fully  quantifiable  in 
economic  terms  (e.g.,  reduced  aesthetic 
value  of  trees  growing  in  Class  I  areas). 
As  discussed  earlier,  aircraft  engine 
emissions  of  NOx  contribute  to  ozone. 
The  proposed  standards  would  aid  in 
the  reduction  of  ozone  and,  therefore, 
help  reduce  crop  damage  and  stress 
'  from  ozone  on  vegetation. 

4.  Visibility 

The  secondary  PM  NAAQS  is. 
designed  to  protect  against  adverse 
welfare  effects  which  includes  visibility 
impairment.  In  1997,  EPA  established 
the  secondary  PM2  5  NAAQS  as  equal  to 
the  primary  (health-based)  NAAQS  of 
15  ug/m^  (based  on  a  3-year  average  of 
the  annual  mean)  and  65  ug/m'  (based 
on  a  3-year  average  of  the  98th 
percentile  of  the  24-hour  average  value) 
(62  FR  38669,  July  18,  1997).  EPA 
concluded  that  PM2  s  causes  adverse 
effects  on  visibility  in  various  locations, 
depending  on  PM  concentrations  ctnd 
factors  such  as  chemical  composition 
and  average  relative  humidity.  In  1997, 
EPA  demonstrated  that  visibility 
impairment  is  an  impoRant  effect  on 
public  welfare  and  that  unacceptable 
visibility  impairment  is  experienced 
throughout  the  U.S.,  in  muHi-state 
regions,  urban  areas,  and  remote  federal 
Class  I  areas.  In  many  cities  having 
annual  mean  PM2  5  concentrations 
exceeding  aimual  standard, 
improvements  in  annual  average 
visibility  resulting  from  the  attainment 
of  the  annual  PM2  5  standard  are 
expected  to  be  perceptible  to  the  general 
population.  Based  on  annual  mean 
monitored  PM2.5  data,  many  cities  in  Ihe 
Northeast,  Midwest,  and  Southeast  as 
well  as  Los  Angeles  would  be  expected 
to  experience  perceptible  improvements 
in  visibility  if  the  PM25  aimual  standard 
vyere  attained. 

Furthermore,  in  setting  the  PM2.5 
NAAQS,  EPA  acknowledged  that  levels 
of  fine  particles  below  the  NAAQS  may 
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also  contributi ;  to  unacceptable 
visibility  impairment  and  regional  haze 
problenis  in  some  areas,  and  section  169 
of  the  Act  provides  additional 
authorities  to  1  emedy  existing 
impairment  ai  d  prevent  future 
impairment  in  the  156  national  parks, 
forests  and  wi  demess  areas  labeled  as 
mandatory  Fei  leral  Class  I  areas  (62  FR 
38680-81,  Jul;   18.  1997). 

Visibility  ca  1  be  defined  as  the  degree 
to  which  the  a  mosphere  is  transparent 
to  visible  light/"  Fine  particles  with 
significant  ligMt-extinction  efficiencies 
include  organic  matter,  sulfates, 
nitrates,  elemental  carbon  (soot),  and 
soil.  Size  and  ^hemical  composition  of 
particles  stron  jly  affects  their  ability  to 
scatter  or  abso  -b  light.  Nitrates  typically 
contribute  1  tc  6  percent  of  average  light 
extinction  on  '.  laziest  days  in  rural 
Eastern  U.S.  Ic  cations. "^ 

Visibility  is  mportant  because  it 
directly  affect*  people's  enjoyment  of 
daily  activities  in  all  parts  of  the 
country.  Indiv  duals  value  good 
visibility  for  tl  e  well-being  it  provides 
them  directly,  aoth  in  where  they  live 
and  work,  and  in  places  where  they 
enjoy  recreatic  nal  opportunities. 
Visibility  is  all  o  highly  valued  in 
significant  nat  iral  areas  such  as 
national  parks  and  wilderness  areas, 
because  of  the  special  emphasis  given  to 
protecting  the!  e  4ands  now  and  for 
future  generat^ns. 

To  quantify  fchanges  in  visibility,  we 
compute  a  ligh  t-extinction  coefficient, 
which  shows  t  le  total  fraction  of  light 
that  is  decreasi  sd  per  unit  distance. 
Visibility  can  1  le  described  in  terms  of 


visual  range  01 
reported  using 


deciview.^2  ij,  addition  to  limiting  the 
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and' 
,  VV 
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™  National 
Visibility  in  Nati 
National  Academy 
in  National  Parks 
Academy  Press 
viewed  on  the 
http.//www.  nap.ei 
a/so  U.S.  EPA  Air 
Particulate  Matter 
at  httpJ/cfpub. 
Review  of  the  Nati 
Standards  for 
of  Scientific  and 
documents  can  be 
Documents  No.  II- 

"  US  EPA  Trends 
available  on  the  inl 
uirtrends/.  A  copv 
Docket  No.  OAR ' 

'^  Visual  range 
distance  at  which 
against  the 
miles  or  kilometer; . 
light  scattering  an 
gases  in  the  atmos 
terms  of  inverse 
values  representini 
metric  describes 
linear  fashion  overiits 


I  horizon  sky 


I  he 


light  extinction  and  is 
an  indicator  called 


Council.  1993.  Protecting 
Parks  and  Wilderness  Areas, 
of  Sciences  Committee  on  Haze 

Wilderness  Areas.  National 
shington,  DC.  This  book  can  be 
Academy  Press  Web.sile  at 
(lu/books/0309048443/html/.  See 
Juality  Criteria  Document  for 
1996)  (available  on  the  internet 

v/ncea/cfnUpartmatt.cfm]  and 
nal  Ambient  Air  Quality 

e  Matter:  Policy  Assessment 
nical  Information.  These 
ound  in  Docket  A-99-06. 
-23  and  IV-A-1 30-32. 
Report  2001.  This  document  is 
ernet  at  bttp://www.epn.gov/ 
)f  this  document  is  available  in 
2(j02-0030. 

be  defined  as  the  maximum 
(  ne  can  identify  a  black  object 
It  is  typically  described  in 
Light  extinction  is  the  sum  of 
absorption  by  particles  and 
ere.  It  is  typically  expressed  in 
m^garaeters  (Mm  ').  with  larger 

worse  visibility.  The  deciview 
pi  rceived  visual  changes  in  a 

s  entire  range,  analogous  to  the 


distance  that  one  can  see,  the  scattering 
and  absorption  of  light  caused  by  air 
pollution  can  also  degrade  the  color, 
clcirity,  and  contrast  of  scenes. 

In  addition,  visibility  impairment  can 
be  described  by  its  impact  over  various 
periods  of  time,  by  its  source,  and  the 
physical  conditions  in  various  regions 
of  the  country.  Visibility  impairment 
can  be  said  to  have  a  time  dimension  in  : 
that  it  might  relate  to  short-term 
excursions  or  to  longer  periods  (e.g., 
worst  20  percent  of  days  and  annual 
average  levels).  Anthropogenic    , 
contributions  accoimt  for  about  one- 
third  of  the  average  extinction 
coefficient  in  the  rural  West  and  more 
than  80  percent  in  the  rural  East.  In  the 
Eastern  U.S.,  reduced  visibility  is 
mainly  attributable  to  secondarily 
formed  particles,  particularly  those  less 
than  a  few  micrometers  in  diameter. 
While  secondarily  formed  particles  still 
account  for  a  significant  amount  in  the 
West,  primary  emissions  contribute  a 
larger  percentage  of  the  total  particulate 
load  than  in  the  East. 

Furthermore,  it  is  important  to  note 
that  even  in  those  areas  with  relatively 
low  concentrations  of  anthropogenic  • 
fine  particles,  such  as  the  Colorado 
Plateau,  small  increases  in 
anthropogenic  fine  particulate 
concentrations  can  lead  to  significant 
decreases  in  visual  range.  This  is  one  of 
the  reasons  mandatory  Federal  Class  I 
areas  have  been  given  special 
consideration  under  the  Clean  Air  Act.^^ 

Taken  together  with  other  programs, 
•  reductions  from  this  proposal  would 
help  to  improve  visibility  across  the 
nation,  including  mandatory  Federal 
Class  I  areas. 

C.  Other  Criteria  Pollutants  Affected  by 
This  Proposed  Rule 

The  standards  being  proposed  today  . 
would  also  help  reduce  levels  of 
nitrogen  dioxide  (NO2),  for  which 
NAAQS  have  been  established. 
Currently,  every  area  in  the  United 
States  has  been  designated  to  be  in 
attainment  with  the  NO2  NAAQS. 

IV.  Description  of  Action 

Under  the  authority  of  section  231  of 
the  CAA,  EPA  today  proposes  to  adopt 
standards  equivalent  to  ICAO's  February 
1999  NOx  emission  standards  (these 
NOx  standards  were  adopted  at  CAEP/ 
4  in  1998  and  approved  by  the  ICAO 
Council  in  1999)  and  March  1997  test 


decibel  scale  for  sound.  A  deciview  of  0  represents 
pristine  conditions.  Under  many  scenic  conditions, 
a  change  of  1  deciview  is  considered  perceptible  by 
the  average  person. 

'^The  Clean  Air  Act  designates  156  national 
parks  and  wilderness  areas  as  mandatory  Federal 
Class  I  areas  for  visibility  protection. 
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procedure  amendments.  Today's 
proposed  emission  standards  and  test 
procedure  amendments  apply  to 
commercial  aircraft  engines;  no  general 
aviation  or  military  engines  are  covered 
by  today's  proposal.  The  conunercial 
aircraft  engines  subject  to  today's 
proposed  NOx  standards  are  those  gas 
turbine  engines  that  are  newly  certified 
(and  designed)  after  the  effective  date  of 
the  proposed  regulations.  (Newly 
manufactured  or  already  certified 
engines  built  after  the  effective  date  of 
the  proposed  regulations  would  not 
have  to  meet  these  standards.)  For  the 
sake  of  consistency  and  harmonization, 
the  effective  dates  below  for  the 
proposed  NOx  standards  are  identical 
with  those  of  the  IGAO  1999  NOx 
standards.  The  proposed  NOx  emission 
.standards,  test  procedure  amendments, 
and  their  effective  dates  are  described 
below. 

A.  What  Emission  Standards  Are  Under 
Consideration? 

As  discussed  earlier  in  sections  II  and 
III  of  today's  notice,  section  231(a)(2)(A) 
of  the  CAA  authorizes  EPA  to  establish 
emission  standards  for  aircraft  engine 
emissions"  *  *  *  which  in  [her] 
judgment  causes,'  or  contributes  to,  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare."  The  Administrator  may  revise 
such  standards  from  "time  to  time." 
CAA  section  231(b)  requires  that  any 
emission  standards  provide  sufficient 
lead  time  "to  permit  the  development 
and  application  of  the  requisite 
technology,  giving  appropriate 
consideration  to  die  cost  of  compliance 
within  such  period." 

Today's  rule  proposes  near-term 
standards  that  would  go  into  effect  in 
2004  to  ensure  future  engines  do  not 
jeopardize  recent  or  past  technology 
gains.  These  standards  are  equivalent  to 
the  CAEP/4  NOx  international 
consensus  emissions  standards  for 
aircraft  engines  adopted  by  ICAO's 
CAEP  in  1998.7"  gp^  intends  to 
promulgate  these  standards  by  January 
2004  in  order  to  be  consistent  with  U.S. 
obligations  under  ICAO.  At  the  same 
time,  EPA  anticipates  establishing  more 
stringent  NOx  standards  in  the  future. 
EPA  will  participate  at  CAEP/6  (sixth 
meeting  of  CAEP),  which  is  scheduled 
in  February  2004,  to  establish  more 
stringent  international  consensus 
emission  standards  for  aircraft  engines. 
Such  standards  would  likely  be  a 


central  consideration  in  a  future  EPA 
regulation  of  aircraft  engine  emissions. 
We  believe  this  two-step  approach  is 
the  most  appropriate  means  to  address 
emissions  from  aircraft  engines  in  this 
rulemaking.  It  would  codify  current 
practice,  with  no  significant  lead  time, 
as  a  near-term  approach. '^s  gp^^  ^^^g 

authority  to  revise  emission  standards 
fi-om  "time  to  time".  EPA  intends  to 
address  more  stringent  emission 
standards  requiring  more  lead  time  in  a 
future  rulemaking  (see  section  rV.A.5. 
for  further  discussion  of  futiu^ 
standards). 

1.  Today's  Proposed  NOx  Standards 

EPA  proposes  to  adopt  standards 
equivalent  to  ICAO's  1999  NOx 
emission  standards  for  newly  certified 
aircraft  gas  turbine  engines  (tiubofan 
and  turbojet  engines)  of  rated  thrust  or 
output  greater  than  26.7  kilonewtons 
(kN)  with  compliance  dates  as 
follows:  ^^ 

For  engines  of  a  type  or  model  of 
which  that  date  of  manufactiure  of  the 
first  individual  production  model  was 
after  December  31,  2003: 

(a)  for  engines  with  a  pressvue  ratio  of 
30  or  less: 

(i)  for  engines  with  a  maximum  rated 
output  of  more  than  89.0  kN: 
NOx  =  (19  +  1.6(rated  pressure  ratio))g/ 
kN(rated  output) 

(ii)  for  engines  with  a  maximum  rated 
output  of  more  than  26.7  kN  but  not 
more  than  89.0  kN: 
NOx  =  (37.572  +  1.6(rated  pressure 
ratio)  -  0.2087(rated  output))g/ 
kN(rated  output) 

fb)  for  engines  with  a  pressure  ratio  of 
more  than  30  but  less  than  62.5: 

(i)  for  engines  with  a  maximum  rated 
output  of  more  than  89.0  kN: 

NOx  =  (7  +  2.0(rated  pressure  ratio))g/ 
kN(rated  output) 

(ii)  for  engines  with  a  maximum  rated 
output  of  more  than  26.7  kN  but  not 
more  than  89.0  kN: 

NOx  =  (42.71  +  1.4286(rated  pressure 
ratio)— 0.401 3(rated  output)  + 
0.00642(rated  pressure  ratio  x  rated 
output)  )g/kN(rated  output) 

(c)  for  engines  with  a  pressure  ratio  of 
62.5  or  more: 

NOx  =  (32  +  1.6(rated  pressure  ratio))g/ 
kN(rated  output). 
The  NOx  emission  standards 
presented  above  are  equivalent  to  the 
ICAO  NOx  standards  that  have  an 


implementation  date  of  December  31, 
2003.^7 

2.  Proposed  NOx  Standards  for  Newly 
Certified  Mid-  and  High-Thrust  Engines 

EPA  is  proposing  to  adopt  NOx 
standards  for  newly  certified  mid-  and 
high-thrust  engines  (those  engines 
designed  and  certified  after  the  effective 
date  of  the  proposed  regulations,  which  . 
have  a  rated  output  or  thrust  greater 
than  89  kN)  that  generally  represent 
about  a  16  percent  reduction  (or 
increase  in  stringency)  from  the  existing 
standard.  [See  section  IV.A.l(a)(i)  and 
IV.A.l(b)(i)  above  for  the  standards  for 
mid-  and  high-thrust  engines.)  More 
specifically,  at  a  rated  pressure  ratio  of 
30  the  proposed  NOx  standards 
represent  a  16  percent  reduction  fttim 
the  existing  standard.  At  rated  pressiue 
ratios  of  10  and  20,  the  proposed 
standards  correspond  to  27  and  20     ' 
percent  reductions,  respectively.  In 
addition,  at  rated  pressure  ratios  of  40 
and  50,  the  proposed  NOx  standards 
signify  9  and  4  percent  reductions, 
respectively.  Also,  the  proposed  and 
existing  standards  are  equivalent  at  a 
rated  pressure  ratio  of  62.5.  See  Figure  . 
IV.B-1  in  section  IV. B.  for  a  comparison 
of  the  proposed  NOx  standards 
(equivalent  to  CAEP/4  standards)  to  the 
existing  standards  (equivalent  to  CAEP/ 
2  standards) . 

3.  Proposed  NOx  Standards  for  Newly 
Certified  Low-Thrust  Engines 

For  newly  certified  low-thrust  engines 
(engines  with  a  thrust  or  rated  output  of 
more  than  26.7  kN  but  not  more  than 
89.0  kN),  EPA  is  today  proposing  to 
adopt  near-term  NOx  standards  diat  are 
different  than  the  standards  proposed 
for  mid-  and  high-thrust  engines 
(engines  with  thrust  greater  than  89.0 
kN).78  In  addition  to  rated  pressure 
ratio,  the  proposed  standards  for  low- 


'^ICAO,  CAEP,  Fourth  Meeting,  Montreal. 
Quebec,  April  6-8,  1998.  Report,  Document  9720, 
CAEP/4.  Copies  of  this  document  can  be  obtained 
from  the  ICAO  Web  site  located  at  http:// 
www.icao.int. 


'2  As  described  later,  more  information  and 
greater  lead  time  would  be  necessan,'  to  require 
more  stringent  standards. 

"*This  proposal  includes  standards  for  low-,  mid. 
and  high-thrust  engines  (see  below  for  further 
discussion  of  the  different  standards  based  on  the 
thrust  of  the  engines). 


"ICAOs  CAEP/4  NOx  standards  became 
effective  July  19,  1999,  and  applicable  as  of 
November  4.  1999.  December  31.  2003  is  the 
implementation  date  for  these  standards.  However, 
for  the  purpose  of  this  Notice  the  effective  date  is 
considered  the  implementation  date.  (ICAO. 
"Aircraft  Engine  Emissions,"'  International 
Standards  and  Recommended  Practices. 
Environmental  Protection.  Annex  16,  Volume  II, 
Second  Edition,  Julv  1993 — Amendment  4.  |ulv  19, 
1999.) 

"*  Today's  proposed  NOx  standards  for  low  thrust 
or  small  engines  specify  that  engines  with  a  rated 
output  or  thrust  at  26.7  kN  meet  the  existing 
standard,  and  engines  with  a  rated  output  at  89  kN 
meet  the  proposed  (or  CAEP/4)  standards.  For 
engines  with  rated  outputs  or  thrust  levels  between 
26.7  and  89  kN.  a  linear  interpolation  was  made 
between  the  low  range  of  the  existing  standard  and 
the  high  range  of  the  proposed  standard  based  upon 
the  rated  output  to  determine  the  proposed  NOx 
limits  for  such  engines.  Thus,  thrust  dependent 
standards  are  being  proposed  for  engines  with  rated 
output  or  thrust  between  26.7  kN  and  89  kN. 
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thrust  engines  would  also  be  dependent 
on  an  engine's  thrust  or  rated  output.''^ 
(See  section  rV.A.l{a)(ii)  and 
IV.A.l(b)(ii)  for  a  description  of  these 
different  standards.)  For  example,  at  a 
rated  pressure  ratio  of  30  and  a  thrust 
of  58  kN  (thrust  level  in  the  middle  of 
26.7  kN  and  89  kN),  these  proposed 
standards  are  an  8  percent  reduction  (or 
increase  in  stringency)  from  the  existing 
standard  compared  to  a  16  percent 
reduction  for  the  proposed  standards  for 
mid-  and  high-thrust  engines.*" 

The  existing  standards  were  not  set  at 
a  stringency  level  that  created  a  need  for 
low-thrust  engines  to  have  different 
requirements,  but  at  the  level  of  NOx 
stringency  proposed  today  different 
requirements  are  considered  necessary 
for  such  ungines.  Due  to  their  physical 
size,  it  is  difficult  to  apply  the  best  NOx 
reduction  technology  to  low  thrust  or 
small  engines.  The  difficulty  increases 
progressively  as  size  is  reduced  (from 
around  89  kN).*'  For  example,  the 
relatively  small  combustor  space  and 
section  height  of  these  engines  creates 
constraints  on  the  use  of  low  NOx  fuel 
staged  combustor  concepts  which 
inherently  require  the  availability  of 
greater  flow  path  cross-sectional  area 
than  conventional  combustors.''^  Also, 
fuel  staged  combustors  need  more  fuel 
injectors,  and  this  need  is  not 
compatible  with  the  relatively  lower 
total  fuel  flows  of  lower  thrust  engines. 
(Reductions  in  fuel  flow  per  nozzle  are 
difBcult  to  attain  without  having 
clogging  problems  due  to  the  small  sizes 
of  the  fuel  metering  ports.)  In  addition, 
lower  thrust  engine  combustors  have  an 
inherently  greater  liner  surface-to- 


combustion 


"The  proposed  standards  for  mid-  and  high- 
thnist  engines  are  dependent  only  on- an  engine's 
rated  pressure  ratio. 

""Additional  examples  of  the  proposed  standards 
for  low-thrust  engines  in  comparison  to  the 
proposed  standards  for  mid-  and  high-thrust 
engines  are  provided  below.  At  rated  pressure  ratios 
of  10  and  20  with  a  thrust  of  58  kN.  the  proposed 
low-thrust  engine  standards  are  a  14  and  10  percent 
reduction  from  the  existing  standard,  respectively. 
Whereas,  at  these  same  rated  pressure  ratios,  the 
proposed  standards  for  mid-  and  bigh-thrust 
engines  are  27  and  20  percent  reductions. 

In  addition,  at  rated  pressure  ratios  of  40  and  50 
with  a  thrust  of  58  kN,  these  low-thrust  engine 
standards  signify  a  5  and  2  percent  reduction  from 
the  existing  standard,  respectively.  In  comparison, 
at  these  same  rated  pressure  ratios,  the  proposed 
standards  for  mid-  and  high-thrust  engines  are  9 
and  4  perceint  reductions. 

»•  ICAO/CAEP,  Report  of  Third  Meeting, 
Montreal.  Quebec,  December  S-15, 1995,  Document 
9675,  CAEP/3. 

"  "The  burner  section-of  an  aircraft  engine, 
which  contains  the  combustion  chamber,  burns  a 
mixture  of  fuel  and  air,  and  delivers  the  resulting 
gases  to  the  turbine  at  a  temperature  which  will  not 
exceed  the  allowable  limit  at  the  turbine  inlet." 
(United  Technologies  Pratt  and  Whitney,  "The 
Aircraft  Gas  Turbine  Engine  and  Its  Operation," 
August  1998.) 
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on  manufacturers, 
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engines  to  meet  the  ICAO 
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dopt  the  ICAO  NOx 
1999,  engine 
have  continued  to  make 
these  emissions, 
standards  are  aimed   . 
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i'orking  Group  3  (Emissions), 
of  the  Certification  and 
ups,"  section  2.3.6.1,  Presented 
the  Technology  Subgroup, 
,  Germany,  June  1995.  A  copy 
found  in  Docket  OAR-2002- 


(f 
B(  nn 


5.  Future  NOx  Standards  for  Newly 
Certified  Low-,  Mid-,  and  High-Thrust 
Engines 

More  stringent  standards  for  low-, 
mid-,  and  high-thrust  engines  will  be 
necessary  in  the  future.  As  discussed 
earlier  in  section  EQ,  the  growth  in 
aircraft  emissions  is  projected  to  occur 
at  a  time  when  other  mobile  source 
categories  are  reducing  emissions.*"*  The 
1999  EPA  study  of  commercial  aircraft 
activity  in  ten  cities  projected  that  the 
aircraft  NOx  emissions  would  double  in 
some  of  these  cities  by  2010,  and  the 
aircreift  component  of  the  regional 
mobile  source  NOx  emissions, in  the  ten 
cities  would  grow  from  a  range  of  1  to 
4  percent  that  existed  in  1990  to  a  range 
of  2  to  10  percent  in  2010.«5  (As 
indicated  earlier,  the  above  projections 
were  made  prior  to  the  tragic  events  of 
September  11,  2001,  and  the  subsequent 
economic  downtiun.  /.  January  2003 
report  by  the  Department  of 
Transportation  indicated  that  the 
combination  of  the  September  11,  2001 
terrorist  attacks  and  a  cut-back  in 
business  travel  had  a  significant  and 
perhaps  long-lasting  effect  on  air  traffic 
demand.  However,  the  FAA  expects  the 
demand  for  air  travel  to  recover,  and 
then  continue  a  long-term  trend  of 
annual  growth  in  the  United  States.) 
More  recently,  as  discussed  earlier  FAA 
reports  that  flights  (or  activity)  of 
commercial  air  carriers  will  increase  by 
18  percent  by  2010  and  45  percent  by 
2020.*^  Thus,  based  on  these  trends 


»*  The  projected  growth  in  aircraft  emissions  is 
not  simply  from  the  number  of  operations,  but  it 
could  also  be  attributed  to  the  change  in  the  types 
of  aircraft  being  operated.  For  example,  regional 
aircraft  activity  is  growing  (regional  aircraft  are 
generally  referred  to  as  those  aircraft  with  more 
than  19  but  fewer  than  100  seats — regional  jets  and 
turboprops).  In  the  U.S.,  traffic  flown  by  regional 
airlities  increased  about  20  percent  in  1999  and  is 
expected  to  grow  approximately  7  percent  annually 
during  the  next  ten  years,  compared  to  4  to  6 
percent  for  the  major  airlines.  In  addit-ion,  regional 
jets  comprised  about  25  percent  of  the  regional 
aircraft  fleet  in  2000,  up  from  only  4.2  percent  in 
1996,  and  their  fraction  of  the  fleet  is  expected  to 
increase  to  nearly  50  percent  by  2011.  Regional 
aircraft  are  40  to  60  percent  less  fuel  efficient 
compared  to  larger  narrow-  and  wide-body  aircraft, 
and  regional  jets  are  10  to  60  percent  less  fuel 
efficient  than  turboprop  aircraft.  However,  fuel 
costs  have  less  of  an  effect  on  the  operating  costs 
of  regional  aircraft  compared  to  large  aircraft.  In 
addition,  regional  jets  have  historically  operated  at 
higher  load  factors  than  turboprops  due  to  their 
popularity  with  travelers.  (R.  Babikian,  S.  P. 
Lukachko  and  I.  A.  Waitz,  "Historical  Fuel 
Efficiency  Characteristics  of  Regional  Aircraft  from 
Technological,  Operational,  and  Cost  Perspectives." 
Journal  of  Air  Transport  Management,  Volume  8. 
No.  6.  pp.  389-400,  Nov.  2002). 

"5  U.S.  EPA'  "Evaluation  of  Air  Pollutant 
Emissions  from  Subsonic  Commercial  Jet  Aircraft," 
April  1999,  EPA420-R-99-013.  This  study  is 
available  at  http://www.epa.gov/otaq/aviation.htm. 
It  can  also  be  found  in  Docket  No.  OAR-2002-0030. 

""■The  flight  forecast  data  is  based  on  FAA's 
Terminal  Area  Forecast  System  (TAPS).  TAFs  is  the 
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more  stringent  NOx  standards  than  the 
proposed  standards  are  needed  in  the 
future  to  reduce  aircraft  NOx  emissions 
in  nonattainment  areas. 

Further  stringency  of  the  NOx 
standards  would  reduce  the  expected 
growth  in  commercial  aircraft 
emissions.  The  importance  of 
controlling  aircraft  emissions  has  grown 
in  many  areas  (especially  areas  not 
meeting  the  1-hour  and  8-hour  ozone 
NAAQS)  as  controls  on  other  sources 
become  more  stringent  and  attairunent 
of  the  NAAQS's  has  still  not  been 
achieved.  (Many  airports  in  the  U.S.  are 
located  in  nonattainmeiit  areas. "^j  As 
activity  increases,  aircraft  would  emit 
increasing  amounts  of  NOx  in  many 
nonattainment  areas,  and  thus,  aircraft 
emissions  would  further  aggravate  the 
problems  in  these  areas  (either  by 
emitting  pollutants  directly  within  a 
nonattainment  area  or  by  contributing  to 
regional  transport  emissions  in  an  area 
upwind  of  a  nonattainment  area).  More 
stringent  aircraft  engine  NOx  standards 
would  assist  in  alleviating  these 
problems  in  nonattainment  areas,  and 
they  would  aid  in  preventing  future 
concerns  in  areas  currently  designated 
as  attainment  (or  maintenance)  areas.  In 
addition,  attainment  or  maintenance  of 
the  NAAQS  requires  that  aircraft 
engines  be  subject  to  a  program  of 
control  compatible  with  their 
significance  as  pollution  sources. 

EPA,  therefore,  is  considering  more 
stringent  future  standards,  beyond 
today's  proposed  standards.  Leading  up 
to  CAEP/6  in  February  2004,  one  of  the 
objectives  of  CAEP  (and/or  the 
international  aviation  commimity)  is  to 
consider  more  stringent  aircraft  engine 
standards  than  CAEP/4  standards  for  all 


official  forecast  of  aviation  activity  at  FAA  facilities. 
This  includes  FAA-towered  airports,  federally- 
contracted  towered  airports,  nonfederal  towered 
airports,  and  many  non-towered  airports.  For 
detailed  information  on  TAPS  and  the  air  carrier 
activity  forecasts  see  the  following  FAA  Web  site: 
http://w,'wv,\apo.data.faa.gov/faatafall.HTM.  As  of 
May  1,  2003,  the  aviation  forecasts  contained  in 
TAPS  for  Fiscal  Years  2002-2020  included  the 
impact  of  the  terrorists'  attacks  of  September  11, 
2001  and  the  recent  economic  downturn.  However, 
these  projections  did  not  fully  reflefjt  the  ongoing 
structural  changes.occurring  within  the  aviation 
industry.  A  copy  of  the  May  1,  2003  forecast 
summary  report  for  air  carrier  activity  can  be  found 
in  Docket  No.  OAR-2002-0030. 

*'For  information  on  the  geographic  location  of 
airports,  see  the  following  U.S.  Department  of 
Transportation  (Bureau  of  Transportation  Statistics) 
Web  site:  http:/hvww.bts.gov/oai.  The  report  or 
database  provided  on  the  website  entitled,  "Airport 
Activity  Statistics  of  Certificated  Air  Carriers: 
Summary  Tables  2000,"  lists  airports  by 
community.  In  addition,  see  the  following  EPA 
website  for  information  on  nonattainment  areas  for 
criteria  pollutants:  http://\n\yv.epa.gov/oar/oaqps/ 
greenbk. 


gaseous  emissions,  especially  NOx-*^ 
ICAO  CAEP  working  groups  are 
ciuxently  assessing  the  technological 
feasibility,  economic  reasonableness, 
and  environmental  benefit  of  imposing 
more  stringent  NOx  emissions  standards 
for  aircraft  engines  beyond  that  which 
will  become  effective  in  2004  (CAEP/4 
standards).  Options  being  considered 
range  from  5  to  30  percent  more 
stringent  with  an  effective  date  as  early 
as  2008  to  2012  (these  options  are 
accompanied  by  more  stringent 
standards  for  low-thrust  engines).89 
Based  on  the  results  of  this  assessment, 
a  proposal  for  more  stringent  NOx  - 
standards  is  expected  to  be  made  at 
CAEP/6.3"  (No  changes  to  the  standards 
of  other  pollutants,  hydrocarbons  and 
carbon  monoxide,  are  anticipated.) 
Activity  is  also  underway  to  identify 
and  assess  the  potential  for  long-term 
technology  goals  to  be  established  for 
further  emissions  reductions.^'  ^2  jjjg 
aim  of  the  goal  setting  activity  is  to 
complement  the  ICAO  CAEP  standard 
setting  process  with  information  to  aid 
the  engine  and  eiirframe  manufacturer's 
design  process.  The  goals  are  expected 
to  take  into  accoimt  the  results  of 
recently  completed  emissions  reduction 
technology  programs  such  as  those 
conducted  by  National  Aeronautics  and 
Space  Administration  (NASA)  and  the 
European  Commission  and  the  timeline 
necessary  to  carry  those  technologies 


»8  ICAO,  CAEP.  Fifth  Meeting,  Montreal,  Quebec, 
January  1-17,  2001,  "Report  on  Agenda  Item  4," 
CAEP/5-WP/86,  January  17,  2001.  Copies  of  this 
document  can  be  obtained  from  ICAO  [bttp:// 
M-wv.icao.int). 

83  ICAO,  CAEP.  Steering  Group  Meeting.  Paris. 
France,  September  10-13.  2002,  "Summary  of 
Discussions  and  Decisions  of  the  Second  Meeting 
of  the  Steering  Group,  ■  September  11.  2002,  CAEP- 
SG20022-SD/2.  A  copy  of  this  paper  can  be  found 
in  Docket  OAR-2002-0030.  Since  this  paper  was 
written,  the  working  groups  have  also  decided  to 
consider  the  range  of  stringency  options  for  an 
effective  date  of  2008. 

«>ICAO,  CAEP,  Steering  Group  Meeting,  Paris, 
France,  September  10-13,  2002,  "Summary  of 
Discussions  and  Decisions  of  the  First  Meeting  of 
the  Steering  Group,"  September  10.  2002,  CAEP- 
SG20022-SD/1.  A  copv  of  this  paper  can  be  found 
in  Docket  OAR-2002-b030. 

9'  ICAO,  CAEP,  Fifth  Meeting,  Montreal,  Quebec, 
January  1-17.  2001,  "Report  on  Agenda  Item  4," 
CAEP/5-WP/86,  January  17,  2001.  Copies  of  this 
document  can  be  obtained  from  ICAO  [http:// 
w^vw.icao.int). 

®^  For  the  purpose  of  setting  long-term  technology 
goals,  activity  on  the  below  tasks  was  initiated  after 
CAEP/5  in  2001.  and  it  is  expected  to  continue 
beyond  CAEP/6. 

(a)  characterize  emissions  performance  of  future 
technologies  being  pursued  under  national  and 
international  research  programs,  including 
technology  readiness: 

(b)  develop  methodologies  for  quantifying 
aviation  emissions  inventories; 

(c)  develop  forecasts  of  emission  trends  both 
locally  and  globally;  and 

(d)  examine  how  such  goals  might  be  applied 
within  the  current  regulatory  regime. 


from  the  research  phase  through 
commercialization.^'  EPA  is  currently 
working  with  FAA  and  CAEP  working 
groups  (as  described  in  section  V)  in  the 
evaluation  of  NOx  stringency  options 
for  CAEP/6  and  the  potential  for  long- 
term  technology  goals. 

Manufacturers  should  be  able  to 
achieve  additional  reductions  with  more 
lead  time  than  is  provided  by  today's 
proposal.  After  CAEP/6,  we  would 
assess  whether  or  not  the  new 
internationcil  consensus  and  longer-term 
standards  (which  are  expected  to  be 
adopted)  would  be  stringent  enough  to' 
protect  the  U.S.  public  health  and 
welfare.  If  so,  we  would  propose  to 
adopt  the  CAEP/6  NOx  standards  soon 
thereafter.  EPA  (or  the  U.S.)  retains  the 
discretion  to  adopt  more  stringent 
standards  in  the  futiu-e  if  the 
international  consensus  standards 
ultimately  prove  insufficient  to  protect 
U.S.  air  quality. 

Deferring  consideration  of  more 
stringent  future  standards  until  after 
CAEP/6  would  allow  us  to  obtain 
important  additional  information  on  the 
costs  of  such  standards.^*  As  described 
earlier  in  this  notice,  section  231  of  the 
CAA  authorizes  EPA  from  "time  to 
time"  to  revisit  emission  standards,  and 
it  requires  that  any  standards'  effective 
dates  permit  the  development  of 
necessary  technology,  giving 
appropriate  consideration  to  the  cost. 
We  are  not  proposing  more  stringent 
NOx  standards  today  primarily  because 
we  need  more  time  to  better  understand 
the  cost  of  compliance  of  such 
standards,  and  additional  cost  data  is 
expected  to  be  available  from  CAEP/6  in 
February  2004.  Producing  (and/or 
developing)  new  engines  or  engine 
technologies  requires  significant 
financial  investments  fi-om  engine 
manufacturers,  which  takes  time  to 
recoup  (the  amount  of  time  depends 
upon  sales  of  engines,  replacement 
parts,  etc.).  As  discussed  earlier,  CAEP 
working  groups  are  currently  analyzing 
the  costs  and  emission  benefits  (taking 
into  account  lead  time)  for  the  options 
of  further  NOx  stringency  (beyond  the 
CAEP/4  standards)  being  considered  for 
CAEP/6.95  After  ev^uating  such 


«MCAO,  CAEP.  Fourth  Meeting.  Montreal, 
Quebec,  April  6-8.  1998.  Report,  Document  9720. 
CAEP/4.  see  Appendix  A  to  the  Report  on  Agenda 
Item  4  (page  4-A-l ).  Copies  of  this  document  can 
be  obtained  from  ICAO  (/iHp.//wHw./coo./nfJ. 

**  For  low-thrust  engines,  deferring  regulatory 
action  on  more  stringent  future  standards  until  after 
CAEP/6  would  also  enable  us  to  obtain  additional 
information  on  the  technological  feasibility  of  such 
standards. 

"^Specifically,  the  Forecasting  and  Economic 
Analysis  Support  Croup  (FESG)  is  conducting  an 

Continued 
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infonnation,  we  would  then  be  better 
situated  to  make  decisions  on  an 
appropriate  level  of  stringency  and 
implementation  timing  that  maximizes 
emission  reductions  from  aircraft 
engines,  taking  into  consideration  cost. 

In  addition,  if  we  address  more 
stringent  future  standards  in  accordance 
with  CAEP/6  action,  we  would  have  the 
benefits  of  harmonizing  with 
international  standards.^"  Ehie  to  the 
international  nature  of  the  aviation 
industry,  setting  NOx  standards  at  the 
appropriate  level  to  meet  U.S.  air 
quality  needs  through  international 
consensus  provides  the  potential  for 
greater  environmental  benefits.  Aircraft 
and  aircraft  engines  are  international 
commodities,  and  they  are  designed  and 
built  to  meet  international  standards. 
Adoption  of  international  standards 
ensures  emission  reductions  from 
domestic  and  foreign  aircraft  in  the  U.S. 
In  addition,  international  consensus 
standards  lead  to  air  quality  benefits  in   ' 
the  U.S.  and  throughout  the  world. 

B.  Already  Certified,  Newly 
Manufactured  Engines 

Under  ciurent  rules,  the  proposed 
NOx  standards  woiUd  not  apply  to 
already  certified,  newly  manufactured 
engines  (in-production  engines  or 
engines  built  after  the  effective  date  of 
the  proposed  standards],  and  the 
rationale  for  not  applying  these 
standards  to  already  certified  low-, 
mid-,  and  high-thrust  engines  is 
discussed  below.  Nearly  all  already 
certified  engines  (94  percent  of  in- 
production  engine  models  in  the  ICAO 
Aircraft  Engine  Exhaust  Emissions  Data 
Bank^^)  currently  meet  or  perform 
better  than  the  standards  we  are 


analysis  of  the  costs  and  emission  benefits  for  the 
further  stringency  options. 

**  As  discussed  earlier,  the  U.S.  has  an  obligation 
to  be  compatible  with  the  ICAO  program  if  deemed 
appropriate. 

"  International  Civil  Aviation  Organizatibn 
(ICAO),  Aircraft  Engine  Exhaust  Emissions  Data 
Bank,  )uly  2002.  This  data  bank  is  available  at 
http://www.qinetiq.com/aircraft.html.  In  addition,  a 
copy  of  a  table  including  data  of  engine  NOx 
emissions  bt>m  the  ICAO  data  bank  and  their 
margin  to  the  proposed  NOx  standards  can  be  found 
in  Docket  OAR-2a02-0030. 


proposing  to  i  dopt  today.^^  ^ggg  Figure 
lV.B-1  below  or  a  comparison  of  the 
NOx  emission  levels  of  current  in- 
productibn  engines  to  the  CAEP/4  NOx 
standards.)  ^^  \t  the  time  the  CAEP/4 
NOx  standard  >  were  adopted  in  1998, 
all  but  11  in-production  engines  and  5 
newly  design*  d  engine  models  (these  5 
engines  were  n  the  design  and 
development  )rocess  in  1998)  had  NOx 
emission  leve  s  that  would  perform 
better  than  th^  CAEP/4  standards,  loo 
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,  Working  Paper  4.  "Economic 
J  NOx  Stringency  Proposal," 
Ptesented  by  the  Chairman  of 
El  lonomic  Analysis  Support  Group 
1:  Review  of  proposals 

including  the 
16,  Volume  II,  See  Table  3.1 


Based  on  a  recent  CAEP  working  group 
(specifically,  the  Forecasting  and 
Economic  Analysis  Support  Group — 
FESG)  analysis  of  applying  the  CAEP/4 
standards  to  already  certified  engines  (at 
dates  2,  4,  and  6  years  after  the 
implementation  date  for  newly  certified 
engines),  from  those  16  engine  models 
identified  in  1998  today  there  are  only 
4  already  certified  engine  models  or  two 
engine  families  remaining  that  would 
not  meet  the  CAEP/4  standards.'"^  The 
other  engine  models  have  either, 
through  additional  testing  or 
modifications,  been  improved  to  meet 
the  standards  or  the  engines  are  no 
longer  in-production. '°2  (There  is  only 
one  remaining  newly  designed  engine 
model — out  of  the  five  identified  in 
1998 — that  may  be  certified  after  2003, 
and  thus,  it  would  need  to  meet  the 
eAEP/4  or  proposed  standards  for 
newly  certified  engines,  which  are 
effective  beginning  in  2004. )i"3 


Itim 


en  iissions. 


of  paper.  A  copy  of  this  paper  can  be  found  in 
Docket  OAR-2002-0030. 

""  CAEP  Steering  Group  Meeting, 'FESG 
Economic  Assessment  of  Applying  a  Production 
Cut-Off  To  the  CAEP/4  NOx  Standard",  Presented 
by  the  FESG  Co-Rapporteurs.  Paris,  September  10- 
13,  2002  (CAEP-SG20022-WP/20,  September  12. 
2002).  The  remaining  already  certified  engine 
models  are  the  JT8D-217C,  )T8D-219,  PVV4084D, 
and  PW4090.  A  copy  of  this  paper  can  be  found  in 
Docket  OAR-2002-0030. 

•"^  Only  the  first  and  second  engine  types  of  the 
three  PW  types  described  earlier  would  not  meet 
the  CAEP/4  NOx  standards  if  they  were  applied  to 
newly  manufactured  or  already  certified  engines. 
The  PW4077D  is  a  derated  version  of  the  PW4084D, 
and  it  is  essentially  considered  the  same  engine.  In 
addition,  the  PW4077D  has  a  NOx  level  that  is  0.2 
percent  greater  than  the  CAEP/4  standards.  FESG 
rounded  this  margin  to  zero  and  considered  the 
PW4077D  to  be  meeting  the  NOx  levels  of  the 
CAEP/4  standards.  The  third  engine  type— PW4164, 
P\V4168  and  PW4168A  engines — are  now  certified 
with  the  PW  4168  Technologically  Affordable  Low 
NOx  (Talon)  II  engine  combustor  technology,  which 
performs  significantly  better  than  the  CAEP/4 
standards. 

""  The  PW  Clanada  growth  engine  is  the  one 
remaining  newly  designed  engine  model.  The  ICAO 
Aircraft  Engine  Exhaust  Emissions  Data  Bank 
currently  does  not  have  emissions  certification  data 
for  such  an  engine,  and  thus,  we  anticipate  that  the 
PW  Canada  growth  engine  would  still  be  affected 
by  the  proposed  standards.  Yet,  due  to  the 
CAEP/4  standards  already  established,  we  expect 
that  PW  Canada  has  already  planned  modifications 
for  this  engine  or  any  other  newly  certified  engines 
to  meet  today's  proposed  standards. 
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*89  out  of  124  (72  percent)  of  the  in- 
production  engines  have  greater  than  10 
percent  margin  to  the  proposed  (or  CAEP/4) 
NOx  standards.  56  (45  percent)  of  the  engines 
have  more  than  20  percent  margin.  18  (15 
percent)  of  the  engines  have  greater  than  30 
percent  margin. 

The  recent  FESG  analysis  indicates 
that  the  environmental  benefit  (or  NOx 
emissions  reduction)  of  applying  the 
CAEP/4  NOx  standards  to  already 
certified  engines,  which  would  only 
affect  these  4  remaining  engines,  would 
be  very  small.  As  mentioned  earlier,  the 
remaining  four  already  certified  (or  in- 
production)  engines  that  perform  worse 
than  the  CAEP/4  or  proposed  standards 
Eire  the  following  Pratt  and  Whitney 
(PW)  mid-  and  high-thrust  engines: 
JT8D-217C,  JT8Q-219,  PW4084D,  and 
PW4090.  The  in-production  JT8D-217C 
and  JT8D-219  engines  could  potentially 
apply  to  future  supersonic  business  jets, 
and  the  aircraft  application  for 
PW4084D  and  4090  engines  would  be 
the  Boeing  777-200s  and  -300s.  Since 
business  jets  have  a  very  low  utilization 
(about  100  to  200  emnual  departures  per 
aircraft),  the  emission  reductions  from 
potential  new  JT8D-217C  and  JT8D-219 
applications  would  be  very  small 
irregardless  of  the  size  of  the  supersonic 
business  jet  market.  If  the  potential 
JT8D-217C  and  JT8D-219  supersonic 


business  jets  were  to  capture  the  entire 
projected  supersonic  business  jet  market 
(200  to  400  aircraft  over  a  10  year  period 
or  20  to  40  aircraft  per  year),  the  total 
estimated  annual  departures  would  be 
about  2,000  to  8,000.  For  the  years  2005 
and  2010,  there  are  estimated  to  be  from 
23  to  27  million  departures  from  the 
global  passenger  aircraft  fleet  (the 
potential  supersonic  business  jet  market 
could  potentially  be  about  .01  to  .03 
percent  of  these  global  fleet  departures), 
so  the  resulting  NOx  emission  benefits 
would  be  very  small.'""  In  regard  to 
Boeing  777  aircraft  with  PW4084D/4090 
engines,  the  incremental  departures  for 
such  aircraft  are  projected  to  be  no 
greater  than  0.1  percent  per  year  (up  to 
25,500  departures  in  2010):  therefore, 
the  resulting  NOx  emissions  reductions 
would  also  be  considered  very  small. 
(The  FESG  assessment  also  showed  that 
the  costs  of  applying  the  CAEP/4 
standards  to  already  certified  engines 
would  be  relatively  small  on  an  industry 


■"••CAEP  Steering  Group  Meeting.  -reSG 
Economic  Assessment  of  Applying  a  Production 
Cut-Off  To  the  CAEP/4  NOx  Standard".  Presented 
by  the  FESG  Co-Rapporteurs.  Paris,  September  10- 
13.  2002  (CAEP-SG20022-VVP/20.  September  12. 
2002).  In  particular,  see  Table  5.1  entitled.  "Excerpt 
from  FESG  CAEP/5  Traffic  and  Fleet  Mix  Forecast." 
A  copy  of  this  paper  can  l>e  found  in  Docket  OAR- 
2002-0030. 


widehasis.)  '"^  Consequently,  we  would 
expect  there  to  be  minimal 
environmental  benefit  to  also  apply  the 
proposed  and  CAEP/4  NOx  standards 
for  newly  certified  engines  to  already 
certified,  newly  manufactured  engines 
for  an  effective  date  after  2003  (the 
implementation  date  of  today's 
proposed  standards  is  December  31, 
2003); 

Also,  if  an  already  certified  engine 
design  meets  the  standards  that  we  are 
proposing  today,  then  it  is  unlikely  that 
either  existing  or  future  engine  designs 
built  to  that  design  or  type  (derivatives 
or  thrust  variants  with  the  same  build 
standard)  would  not  meet  these 
standards.  When  design  modifications 
are  made  to  an  existing  engine  type, 
then  this  engine  type  would  likely  need 
to  be  re-certified.  A  re-certified  engine 
type  would  be  required  to  comply  with 
the  CAEP/4  and  new  proposed  NOx 
standards. 

For  the  remaining  4  engines  (or  two 
engine  families)  being  built  that  do  not 
meet  the  CAEP/4  standards,  Pratt  and 
Whitney  has  other  in-production  engine 
models  (potentially  derived  versions  or 
thrust  variants  of  engines  with  the  same 


'"^The  costs  of  applying  CAEP/4  standards  to 
already  certified  engines  ivould  impact  just  one 
engine  manufacturer. 
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Figure  IV.B-1:  Characteristic  NOx  of  In-Production  Engines* 
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he  very  small.  As  mimtioued  eariiiM'.  [ho 
remaining  tour  alrt^ady  (  ertiiied  (oi  in- 
production)  engines  that  jierform  worse 
than  the  CAEIV4  or  proposed  standards 
are  the  lollowing  Pratt  and  Whitriev 
(FW)  mid-  and  higli-thrust  engines: 
|T8U-217{:.  lTaD-21').  P\V4()84D.  and 
P\V40!(0.  The  in-production  JT8D-2 1  7C; 
and  !TaU-219  engines  c.ould  potentiallv 
ap|)ly  to  futures  supersonic  business  jets, 
and  the  aircraft  application  lor 
PVV4t)a4D  and  4U90  engim's  would  he 
the  Boeing  777-200s  and  -.iOO.'i.  Since 
business  jets  have  a  v(!ry  low  utilization 
(about  100  to  200  annual  d(!partures  per 
aircraft),  the  emission  reductions  from 
potential  new  IT«D-217C  and  IT8D-219 
applications  would  be  very  small 
irregardless  of  the  siz(>  of  \hr  supersonic  . 
busint^ss  jet  market.  If  th(!  potential  ' 

ITaD-217f;  and  IT8D-219  supersonic 


business  jets  wi^re  to  capture  th<>  entire 
|)rojected  supersonic  business  jet  market 
(200  to  400  aircraft  over  a  10  year  period 
or  20  to  40  aircraft  per  year),  the  total 
estimated  aimual  departures  would  be 
about  2.000  to  8.000.  For  the  vtMrs  2005 
and  2010.  th<!re  are  ijstimated  to  be  from 
2.3  to  27  million  departures  from  the 
global  passenger  aircraft  fleet  (the 
potential  supersonic  business  jet  market 
could  potentially  be  about  .01  to  .03 
percent  of  thes(>  global  tlec^t  departures). 
so  the  resulting  N{)\  emission  benefits 
would  be  y(!ry  small. '"^  In  regard  to 
Boeing  777  aircraft  with  P\V40H4D/4090 
iMigines.  tht!  inr.rement.il  departures  for 
such  aircraft  are  projected  to  be  no 
greater  than  0.1  perc(uit  per  year  (up  to 
25.300  de|)artures  in  2010):  then^for.e. 
the  resulting  N(K  emissions  nvluctions 
would  also  be  r:(msid(Ted  \er\  small. 
(The  FESG  assessment  also  showed  that 
the  costs  of  apj)lying  the  CAEP/4 
standards  to  alreadx  certifieui  engint^s 
would  be  relatively  small  on  an  industry 


'"■t:.\l-.l'.Sl,>ciinj;(,r,iii|,  Mr.'tiiii;.  ■■|1-.,S<; 
I.I  iiiiiiiiii(    AsM'^Miii-iil  (it  Apiilxiiii;  >i  I'liiiliii  liiiii 
(■:iil-()tl  In  tl!r(:.\i.t';4  \()x  Si.iivl.iiil'  .  I'n's.'iilf.l 
In  llir  li:.S(;  (;ii-K.ipp<iiti".Ms.  \\u\-.  SiplcnrtiiT  1(1- 
i;i.  21)02  ((:.\i:i'-S(.2l)()22-UI'  2(1.  .Si-ptimlMT  12. 
20021.  Ill  |),iiti(  iil.ir,  si'i'  Talilc  "i  1  ciililli'ii.  "I-.m  iT[it 
tiuiii  l-KSi;  C.Vl'l'T)  Tr.ittM  .ind  Il.'.'t  \li-\  I  ,.ivi  .im / 
.\  (  iip\  of  lili-.  p.lprr  c  .111  lie  tnuiul  in  Dm  Im'I  ( )  \K- 
2tiO2-{|0:tO 


wide  basis.)  '"'  Consequi-ntlv.  we  would 
(!xpect  there  to  be  minimal 
envinmmontai  benefit  to  also  apjilv  the 
proposed  and  f;.\EP/4  \0\  standards 
for  newly  certified  engines  to  aln^adv 
certified,  newly  manufactured  engines 
for  an  effective  date  after  2003  (the 
implementation  date  of  today's 
proposed  staiulards  is  December  .31. 
2003). 

Also,  if  an  already  certified  engine 
design  meets  the  standards  that  w<'  are 
proposing  today,  then  it  is  unlikely  that 
either  e.xisting  or  future  engine  designs 
built  to  that  design  or  type  (deri\atiyes 
or  riirust  variants  with  the  same  build 
standard)  would  not  meet  these 
standards.  When  design  modifications 
are  made  to  an  existing  engine  type, 
then  this  engine  type  would  likely  m^ed 
to  be  nvcertified.  A  re-certified  (Migine 
type  would  be  requin^i  to  comph'  with 
the  CAEP/4  ami  ncnv  propos<>d  N()\ 
standards. 

For  the  remaining  4  "Ugines  (or  two 
engine  families)  being  Ihiilt  that  do  not   - 
meet  the  C'AEPM  standards.  Pratt  and 
Whitney  h.is  other  in-production  engine 
modids  (potentially  derived  xwsions  or 
thrust  variants  of  eugines  with  the  same 
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build  standard)  or  replacement/ 
alternative  engines  that  perform  better 
than  the  proposed  NOx  standards  and 
that  are  also  similar  in  size  and  aircraft 
application. ^"6  For  example,  the  PW 
4098  engine  would  achieve  the  NOx 
levels  of  the  proposed  standards,  and 
similar  to  the  PW4090  it  is  utilized  on 
the  Boeing  777-200  and  777-300.  Due 
to  the  1998  CAEP/4  NOx  standards, 
Pratt  and  Whitney  has  recently  certified 
and  manufactuired  these  other  or 
replacement  engines.  Also,  based  upon 
the  CAEP/4  standards,  they  have 
already  targeted  futiu«  (after  2003) 
engine  designs  for  modiHcation  so  that 
newly  certified  or  designed  engines 
would  meet  today's  proposed  NOx 
standards.  Therefore,  it  appears  unlikely 
that  a  substantial  number  of  the  4 
remaining  engines  would  be  built  or 
sold  in  the  future,  unless  they  were 
produced  as  spare  engines  (replacement 
engines  for  existing  aircraft  instead  of 
newly  manufactured  aircraft). 

1.  Effect  of  Market  Forces 

In  1998,  FESG  indicated  at  CAEP/4 
that  "*  *  *  market  forces  and  potential 
local/regional  operating  restrictions 
might  encourage  the  manufactiu'ers  to 
modify  their  existing  products,  so  that 
they,  too,  comply  with  the  proposed 
stringency. "1"^  These  modifications  to 
in-production  engines  would  be 
considered  "voluntary  environmental 
enhancement."'"*  Thus,  there  was 
significant  consideration  at  CAEP/4 
given  to  the  effect  that  new  NOx 
standards  for  newly  certified  engines 
would  potentially  have  on  in- 
production  or  already  certified  engines. 
Many  parties  within  CAEP  and  its 
working  groups  consider  market  forces 
to  have  a  real  and  tangible  effect  on 
newly  manufactured  or  already  certified 
engines,  even  though  such  engines  are 


"*  Although  the  remaining  4  engines  (or  two 
engine  families)  currently  being  built  are  expected 
to  still  be  in  production  in  year  2004,  they  would 
not  be  required  to  meet  the  proposed  standards. 

">'  ICAO.  CAEP/4,  Working  Paper  4,  •Economic 
Assessment  of  the  EPG  NOx  Stringency  Propo"sal," 
March  12, 1998,  Presented  by  the  Chairman  of 
FESG,  Agenda  Item  1:  Review  of  proposals  relating 
to  NOx  emissions,  including  the  amendment  of 
Annex  16,  Volume  II,  section  3.3.2  of  the  paper.  A 
copy  of  this  paper  can  be  found  in  Docket  OAR- 
2002-0030. 

""However,  FESG  indicated  that  the"*   *   *  the 
development  of  production  engine  emissions 
enhancements  would  only  occur  if  the  market  place 
showed  enough  interest  in  the  enhancements  or  if 
the  failure  to  meet  the  proposed  stringency  became 
a  competitive  disadvantage."  (ICAO.  CAEP/4, 
Working  Paper  4,  "Economic  Assessment  of  the 
EPG  NOx  Stringency  Proposal."  March  12, 1998, 
Presented  by  the  Chairman  of  FESG,  Agenda  Item 
1:  Review  of  proposals  relating  to  NOx  emissions, 
including  the  amendment  of  Annex  16,  Volume  II, 
section  5.6.2  of  the  paper.  A  copy  of  this  paper  can 
be  found  in  Docket  OAR-2002MX)30. 
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not  required  td  comply  with  the  new 
standards.  We'are  unaware  of  any  new 
local/regional  pperating  restrictions 
being  implemented  throughout  the 
world  due  to  the  CAEP/4  NOx 
standeirds.  However,  it  seems  some 
market  forces  from  the  CAEP/4  newly 
certified  engine  standards  have  affected 
production  en  ^ines  since  there  are  now 
only  foiu  in-pi  oduction  engine  models 
remaining  froi  1 1998  that  would  not 
meet  the  CAEI 74  standards.  The  Agency 
solicits  comm(  nt  on  the  effect  market 
forces  and  pot  mtial  local/regional 
operating  resti  ictions  might  have  on 
manufacturers  to  modify  in-production 
or  already  cert  fied  engines.  ' 

2.  Impact  of  Existing  Fleet  Aircraft 

An  element  jf  the  emissions 
proposals  mad  e  at  CAEP/4  was  to 
increase  NOx  i  tringency  as  far  as 
possible  withe  ut  affecting  the  existing 
fleet  aircraft  as  set  values,  and  this  was 
proposed  to  b«  achieved  by  applying  the 
new  stringenc '  to  new  engine  designs 
only  (newly  c<  rtified  engines).'"^  Two 
studies  on  whi  ither  the  financial  value 
of  existing  airoraft  assets  were  affected 
by  the  CAEP/2  NOx  standards  were 
reviewed  for  C  AEP/4,  and  the  studies 
did  not  reveal  my  correlation  between 
approval  of  thi  f  CAEP/2  emissions 
standards  and  aircraft  values.  Thus, 
FESG  was  una  )le  to  definitively  assess 
the  effect  CAE  V4  NOx  standards  would 
have  on  fleet  a  ircraft  values.""  (The 
scope  of  the  tv  o  studies  and  their 
ground  rules  v  ere  set  by  FESG.)  These 
studies  showe  i  that  a  large  number  of 
factors  impact  aircraft  asset  values. 


3.  Request  for 
the  Proposed 
Certified  Engi; 


Ilomment  on  Applying 
1  lOx  standards  to  Already 
lies 


As  discussei  1  earlier,  FESG  and  CAEP 
working  group  s  (specifically,  Working 
Group  3 — Emi  >sions  Technical  Issues 
Worldng  Grou  3)  are  currently 
considering  aj  plying  the  1998  CAEP/4 
NOx  standard!  to  engines  built  to 
already  certifii  id  engine  designs.  Today, 
we  are  request  ing  comment  on  whether 
to  apply  the  pi  oposed  NOx  standards, 
which  are  equ  valent  to  the  CAEP/4 
NOx  standard]  ,  to  already  certified 


'"» ICAO.  CAEP 
Quebec.  April  6-8 
CAEP/4.  Copies  ol 
from  ICAO  [htip:/,  it-vviv 

• '0  ICAO,  CAEP  4 
Assessment  of  thepPG 
March  12.  1998, 
FESG,  Agenda 
to  NOx  emissions 
Annex  16,  Volum« 
of  this  paper  can 
0030. 
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Fourth  Meeting,  Montreal, 
1998,  Report,  Document  9720. 
this  document  can  be  obtained 
icao.int]. 
,  Working  Paper  4.  "Economic 
NOx  Stringency  Proposal," 
Presented  by  the  Chairman  of 
1:  Review  of  proposals  relating 
including  the  amendment  of 
11.  section  4  of  the  paper.  A  copv 
found  in  Docket  OAR-2002- 


engines.i"  Historically,  EPA  and  ICAO 
have  applied  aircraft  engine  emission 
standards  to  already  certified  engines 
(or  newly  manufactured  engines)." 2 
Although  there  is  expected  to  be 
minimal  environmental  benefits  (as  well 
as  relatively  small  costs)  fi'om  such  a 
requirement,  it  would  ensure  that 
manufacturers  could  not  indefinitely 
produce  existing  engines  that  do  not 
meet  these  standards  (four  such  in- 
production  or  already  certified  engines   - 
models  exist  today).'^^ 

The  implementation  dates  being 
analyzed  by  FESG  and  Working  Group 
3  for  applying  CAEP/4  standards  to 
already  certified  engines  are  2,  4,  and  6 
years  after  December  31,  2003  (the 
implementation  date  for  newly  certified 
engines).  Based  on  the  results  of  the 
complete  assessment  (which  are  not  yet 
available),  FESG  and  Working  Group  3 
are  expected  to  recommend  an 
implementation  date  for  applying  the 
CAEP/4  standards  to  already  certified 
engines  at  CAEP/6  in  February  2004  (a 
decision  on  this  date  is  also  expected  at 
CAEP/6)."'*  If  this  requirement  and  date 
is  accepted  at  CAEP/6,  EPA  would  plan 
to  propose  the  new  requirement  soon 
theredFter  (see  section  IV.B.  above  for  a 
discussion  of  the  emission  benefit  of 
applying  the  proposed  standards  to 
already  certified  engines).  We  request 
comment  on  applying  standards  for 
already  certified  engines  at  a  date  2,  4, 
and  6  years  after  the  implementation 
date  for  new  designs  (2006,  2008,  and 
2010).  Commenters  suggesting  different 
dates  should  specify  the  date(s)  they 
prefer  emd,  to  ihe  extent  possible, 


hsi 


"  •  Spare  engines  for  existing  aircraft  would  not 
be  covered  by  such  a  requirement. 

• '  ^  EPA  promulgated  a  HC  standard  in  1 982  that 
applied  to  newly  manufactured  engines  beginning 
.in  1984.  Also,  the  original  ICAO  NOx,  HC,  and  CO 
standards  approved  in  1981  applied  to  newly 
manufactured  engines  starting  in  1986.  In  1997, 
EPA  adopted  this  CO  standard,  which  was  to  be 
implemented  later  that  same  year  for  newly 
manufactured  engines.  In  addition,  the  March  24, 
1993  ICAO  amendment  to  tighten  the  original  NOx 
standard  by  20  percent  (CAEP/2  standards),  which 
EPA  adopted  in  1997,  applied  to  newly  certified 
engines  beginning  in  1996  and  newly  manufactured 
engines  in  2000. 

'"Nearly  all  engines  built  to  already  certified 
engine  designs  are  likely  to  be  in  compliance  with 
the  proposed  NOx  standards. 

' ' '  The  FESG  analysis  mentioned  earlier  (CAEP- 
SG20022-WP/20,  September  12,  2002)  addresses 
the  impact  of  applying  the  CAEP/4  NOx  standards 
to  already  certified  engines  at  2,  4,  and  6  years  after 
the  implementation  date  of  the  CAEP/4  standards 
for  newly  certified  engines.  Yet,  further  assessment 
of  the  NOx  emission  reductions  was  requested  by 
the  Steering  Croup  for  the  next  meeting  in  mid- 
2003.  (ICAO,  CAEP,  Steering  Group  Meeting,  Paris, 
France,  September  10-13,  2002,  "Summary  of 
Discussions  and  Decisions  of  the  First  Meeting  of 
the  Steering  Group,"  September  10,  2002,  CAEP- 
SG20022-SD/1.  See  page  3.  A  copy  of  this  paper 
can  be  found  in  Docket  OAR-2002-0030. 


% 


Federal  Register / Vol.  68.  No.  189 /Tuesday,  September  30,  2003 /Proposed  Rules  56245 


provide  technical  and  other  justification 
for  such  suggested  dates. 

In  addition,  at  this  time  the  mobile 
sources  (including  aircraft  engines] 
regulated  under  the  authority  of  the 
Clean  Air  Act  (Title  II — Emission 
Standards  for  Moving  Sources)  have 
emission  standards  for  newly 
manufactured  engines  or  vehicles. 
However,  except  for  aircraft  engines,  all 
current  CAA  mobile  source  programs 
involving  new  emission  standards  apply 
to  newly  manufactured  engines  or 
vehicles  based  on  the  certification 
model  year  (new  standards  apply  to 
newly  and  already  certified  engines  or 
vehicles  in  the  same  year).  In  these 
programs,  EPA  has  incorporated 
emission  averaging  programs  to  make  a 
more  orderly  product  phase-in  and 
phase-out  (the  average  emissions  within 
a  manufacturer's  product  line  is 
required  to  meet  the  applicable 
standard,  which  allows  a  manufacturer 
to  produce  some  engine  families  with 
emission  levels  above  the  standard).  "^ 
However,  averaging  is  not  part  of  the 
ICAO  protocol,  and  it  is  not  clear  that 
it  is  of  any  value  here  since  most  in- 
production  engines  already  meet  the 
proposed  standards.  Nonetheless,  we 
solicit  comment  on  whether  an  emission 
averaging  program  for  such  engines 
would  be  useful. 

C.  Amendments  to  Criteria  on 
Calibration  and  Test  Gases  for  Gaseous 
Emissions  Test  and  Measurement 
Procedures 

In  today's  proposed  rule,  EPA 
proposes  to  incorporate  by  reference 
ICAO's  1997  amendments  to  the  criteria 
on  calibration  and  test  gases  for  the  test 
procedures  of  gaseous  emissions  (ICAO 
International  Standards  and 
Recommended  Practices  Environmental 
Protection,  Annex  16,  Volume  II, 
"Aircraft  Engine  Emissioris,"  Second 
Edition,  July  1993;  Amendment  3, 
March  20, 1997,  Appendices  3  and  5)  in 
40  CFR  87.64.  ICAO's  amendments, 
which  became  effective  on  March  20, 
1997,  apply  to  subsonic  (newly  certified 
and  newly  manufactured  or  already 
certified  engines)  and  supersonic  gas 
turbine  engines.  The  proposed  technical 
changes  would  correct  a  few 
inconsistencies  between  the 
specifications  for  carbon  dioxide  (CO2) 
analyzers  (Attachment  B  of  Appendices 
3  and  5)  and  the  calibration  and  test 
gases  (Attachment  D  of  Appendices  3 
and  5)  of  gaseous  emissions.  The  test 
procedure  amendments  incorporated  by 


reference  would  be  effective  60  days 
after  the  publication  of  the  final  rule. 

For  CAEP/3  in  1995,  the  Russian 
Federation  presented  a  working  paper 
entitled,  "Corrections  to  Annex  16, 
Volume  II."  that  stated  the  following:  "« 

According  to  CAEP/2  recommendations,  in 
the  list  of  calibration  and  test  gases  (see  the 
table  in  Attachment  of  Appendices  3  and  5)    < 
"CO;  in  N;"  was  replaced  with  "CO:  in  air" 
gas.  At  the  same  time  the  following  sub- 
paragraph was  newly  introduced  into 
Attachment  B  (Appendices  3  and  5)  : 

(g)  The  effect  of  oxygen  (Oj)  on  the  CO2 
analyzer  response  shall  be  checked.  For  a 
change  from  0  percent  O2  to  21  percent  O2 
the  response  of  a  given  CO;  concentration 
shall  not  change  by  more  than  2  percent  of 
reading.  If  this  limit  cannot  be  met  and 
appropriate  correction  factor  shall  be 
applied. 

Since  the  best  way  to  carry  out  this 
checking  procedure  is  to  calibrate  the 
analyzer  first  with  CO:  in  nitrogen  and  then 
with  CO:  in  air,  both  "CO:  in  N: "  and  "CO: 
in  air"  gases  have  to  be  retained  in  the  list. 
h  seems  then  that  "CO  in  air."  "CO2  in  air." 
"NO  in  N2"  and  now  "CO:  in  N2"  have  to 
be  replaced  with  "CO  in  zero  air,"  "CO:  in 
zero  air."  "CO:  in  zero  nitrogen"  and  "NO  in 
zero  nitrogen"  just  by  analogy  with  the 
gaseous  mixtures  of  different  hydrocarbons 
diluted  by  zero  air  and  listed  in  the  same 
table. 

In  addition,  at  CAEP/3  the  United 
Kingdom  then  presented  a  working 
paper  on  this  same  issue.  "^  They 
indicated  that  CAEP's  Working  Group  3 
(Emissions  Working  Group)  had 
accepted  the  above  proposals  of  the 
Russian  Federation  paper  on  correcting 
inconsistencies  in  the  list  of  calibration 
and  test  gases  specified  in  Annex  16, 
Volume  II,  Attachment  D  to  Appendices 
3  and  5,  and  Working  Group  3  had 
recommended  that  these  proposals  be 
presented  at  CAEP/3.  The  United 
Kingdom  also  recommended  the 
adoption  of  these  Russian  Federation 
proposals — ^to  utilize  CO2  in  nitrogen 
gas  mixture  to  check  the  effect  of  oxygen 
on  CO;  analyzers.  In  addition,  they 
recommended  the  specification  of  all 
calibration  and  test  gases  required  for  all 


"'■  Typically,  the  calculations  used  for  averaging 
are  based  upon  an  engine  families  yearly 
production  or  sales  (among  other  characteristics — 
e.g..  average  power  rating  of  engines  families). 


'"'Russian  Federation'.  "Corrections  to  Annex  16, 
Volume  II."  Agenda  Item  2:  Review  of  reports  of 
working  groups  relating  to  engine  emissions  and  the 
development  of  recommendations  to  the  Council 
thereon,  Working  Paper  19.  Presented  by  A, A. 
Corbatko.  November  11.  1995  (distributed 
November  30.  1995),  CAEP/3.  Montreal.  December 
5  to  15.  1995,  A  copy  of  this  paper  can  be-found 
in  Docket  OAR-2002-0030. 

""United  Kingdom.  "Amendments  to  Annex  16. 
Volume  II,  Attachment  D  to  Appendices  3  and  5 
(Calibration  and  Test  (iases)."  Agenda  Item  2: 
Review  of  reports  of  working  groups  relating  to 
engine  emissions  and  the  development  of 
recommendations  to  the  Council  thereon.  Working 
Paper  20.  Presented  by  M.E.  Wright.  No\ember  14, 
1995  (distributed  November  30,  1995),  CAEP/3. 
Montreal,  December  5  to  15.  1995.  A  copv  of  this 
paper  can  be  found  in  Docket  C).'\R-2002-0030. 


the  gaseous  emissions  tests  required  in 
Annex  16. 

At  CAEP/3,  the  CAEP  members  agreed 
that  the  above  amendments  to  the 
calibration  and  test  gases  were  justified, 
and  thus,  these  amendments  were  then 
adopted."*  In  today's  notice,  EPA 
proposes  to  incorporate  by  reference  the 
amendments  to  the  criteria  on 
calibration  and  test  gases  for  the  test 
procedures  of  gaseous  emissions, 
because  the  changes  improve  the  test 
procedures  by  correcting 
inconsistencies  and  distinguishing 
between  calibration  and  test  gases.  The 
amendments  would  include  the 
following:  (1)  Listing  all  calibration 
gases  separately  from  test  gases  for  HC, 
CO2,  CO  and  NOx  analyzers,  (2) 
changing  "N:"  to  "zero  nitrogen"  in 
relation  to  the  test  gases  for  the  HC  and 
NOx  analyzers,  (3)  adding  "CO2  in  zero 
"nitrogen"  as  a  test  gas  for  C02  analyzer, 
(4)  changing  "air"  to  "zero  air"  in 
relation  to  the  test  gas  for  CO  and  CO2 
analyzers,  (5)  revising  the  accuracy  to  "± 
1  percent"  for  the  "propane  in  zero  air" 
-test  gas  of  HC  analyzer,  (6)  amending 
the  accuracy  to  "±  1  percent"  for  the 
"CO2  in  zero  air"  test  gas  of  CO2 
analyzer,  (7)  adding  the  accuracy  "±  1 
percent"  for  the  "CO2  in  zero  nitrogen" 
test  gas  of  CO2  analyzer,  (8)  changing 
accuracy  to  "±  1  percent"  for  test  gas  of 
CO  analyzer,  and  (9)  revising  accuracy 
to  "±  1  percent"  for  test  gas  of  NOx 
analyzer. 

Manufacturers  are  already  voluntarily 
complying  with  ICAO's  1997 
amendments  to  the  criteria  on 
calibration  and  test  gases  for  the  test 
procedures  of  gaseous  emissions.  Thus, 
formal  adoption  of  these  ICAO  test 
procedure  amendments  would  require 
no  ne\Y  action  by  manufacturers.  In 
addition,  the  existence  of  ICAO's 
requirements,  would  ensure  that  the 
costs  of  compliance  (as  well  as  the  air 
quality  impact)  with  these  test 
procedures  would  be  minimal.  (In  the 
1982  and  1997  final  rules  on  aircraft 
engine  emissions  (47  FR  58462. 
December  30,  1982  and  62  FR  25356. 
May  8, 1997,  respectively),  EPA 
incorporated  by  reference  the  then- 
existing  ICAO  testing  and  measurement 
procedures  for  aircraft  engine  eniissions 
(ICAO  International  Standards  and 
Recommended  Practices  Environmental 
Protection.  Annex  16.  Volume  II. 
"Aircraft  Engine  Emissions."  First  and 
Second  Editions.  Appendices  3  and  5 
were  incorporated  by  reference  in  40 
CFR  87.64)  in  order  to  eliminate 
confusion  over  minor  differences  in 


"«ICAO/CAEP,  Report  of  Third  Meeting. 
Montreal,  Quebec.  D«:ember  5-15.  1995,  Document 
9675.  CAEP/3, 
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procedures  for  demonstrating 
compliance  with  the  U.S.  and  ICAO 
standards.) 

D.  Correction -of  Exemptions  for  Very 
Low  Production  Models 

Because  of  an  editorial  error,  the 
section  in  the  aircraft  engine  emission 
regulations  regarding  exemptions  for 
very  low  production  models  is 
incorrectly  specified  (see  section  40  CFR 
87.7(b)(1)  and  (2)).  In  the  October  18. 
1984  final  rulemaking  (49  FR  41000), 
EPA  intended  to  amend  the  low 
production  engine  provisions  of  the 
aircraft  regulations  by  revising 
paragraph  (b)  and  deleting  paragraphs 
(b)(1)  and  (b)(2)  in  order  to  eliminate  the 
maximum  annual  production  limit  of  20 
engines  per  year.  In  the  revisions  to 
paragraph  (b),  EPA  retained  the 
maximum  total  production  limit  of  200 
units  for  aircraft  models  certified  after 
January  1. 1984."9  For  §  87.7(b),  EPA 
today  proposes  to  correct  this  editorial 
error  by  eliminating  paragraph  (b)(1) 
and  (b)(2). 

As  discussed  further  in  the  1984  final 
rulemaking,  this  proposed  action  would 
provide  more  flexibility  for  engine 
manufacturers  in  scheduling  during  the 
last  few  engine  production  years.  Also, 
the  air  quality  impact  of  eliminating  the 
annual  production  limit  would  be  very 
small. 

V.  Coordination  with  FAA 

The  requirements  contained  in  the 
notice  are  being  proposed  after 
consultation  with  the  Secretary  of    , 
Transportation  in  order  to  assure 
appropriate  consideration  of  aircraft 
safety.  Under  section  232  of  the  CAA, 
the  Secretary  of  Transportation  (DOT) 
has  the  responsibility  to  enforce  the 
aircraft  emission  standards  established 
by  EPA  under  section  231. 120  in 
addition,  section  231(b)  of  the  CAA 
states  that  "[a]ny  regulation  prescribed 
xmder  this  section  *  *   *  shall  take 
effect  (after  consultation  with  the 
Secretary  of  Transportation)  to  permit 
the  development  and  application  of  the 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
*  *  *."  As  in  past  rulemakings  and 
pursuant  to  the  above  referenced 
sections  of  the  CAA,  EPA  has 
coordinated  with  the  Federal  Aviation 
Administration  (FAA)  of  the  DOT  with 
respect  to  today's  proposal. 

Moreover,  FAA  is  the  official  U.S. 
delegate  to  ICAO.  FAA  agreed  to  the 


"•This  action  was  taken  in  1984  to  provide 
greater  flexibility  to  manufacturers  for  scheduling 
engine  production  rates  during  the  final  years. 

""  Specifically,  the  FAA  of  the  DOT  has  the 
responsibility  to  enforce  the  aircraft  emission 
standards  established  by  EPA. 


1997  and  199^  amendments  at  ICAO's 
Third  and  Fourth  Meetings  of  the 
Committee  or  Aviation  Environmental 
Protection  (C/  lEP  3  and  4)  after 
advisement  frbm  EPA.'^i  FAA  and  EPA 
are  both  members  of  the  CAEP's 
Working  Groii  p  3  (among  others),  whose 
objective  was  to  evaluate  emissions 
technical  issu  3S  and  develop 
reconmiendat  ons  on  such  issues  for 
CAEP  3  emd  4  After  assessing  emissions 
test  procedun  amendments  and  new 
NOx  standaros,  Working  Group  3  made 
recommendations  to  CAEP  on  these 
elements.  These  recommendations  were 
then  consider  ;d  at  the  CAEP  3  and  4 
meetings,  resj  ectively,  prior  to  their 
adoption  by  H  lAO  in  1997  and  1999. 

In  addition,  as  discussed  above,  FAA 
would  have  tl  e  responsibility  to  enforce 
today's  proposed  requirements.  As  a 
part  of  its  compliance  responsibilities, 
FAA  conduct*  the  emission  tests  or 
delegates  thatlresponsibility  to  the 
engine  manufBcturer,  which  is  then 
monitored  byjthe  FAA.  Since  the  FAA 
does  not  have!  the  resources  or  the 
funding  to  tes^  engines  themselves,  FAA 
selects  engineers  at  each  plant  to  serve 
as  representatives  (called  designated 
engineering  n  presentatives  (DERs))  for 
the  FAA  whil ;  the  manufacturer 
performs  the  i  est  procedures.  DERs' 
responsibiliti(  s  include  evaluating  the 
test  plan,  the  est  engine,  the  test 
equipment,  ai  d  the  final  testing  report 
sent  to  FAA.  1  )ERs'  responsibilities  are 
determined  b; '  the  FAA  and  today's 
proposal  wou  d  not  affect  their  duties. 

VI.  Possible  F  uture  Aviation  Emission 
Reductions  (QPA/FAA  Voluntary 
Aviation  Emi|sions  Reduction 
Initiative) 


There  is 
at  the  state 
emissions 
aviation-related 
often  related 


'  and 
froia 


greying  interest,  particularly 
local  level,  in  addressing 
Jiircraft  and  other 
sources.  Such  interest  is 
plans  for  airport 
expansion  wl  ich  is  occurring  across  the 
country.  It  is  )Ossible  that  other 
approaches  n  ay  provide  effective 
avenues  to  ac  lieve  additional  aviation 
redi  ctions,  beyond  EPA 
a  rcraft  engine  emission 
Agency  invites  comment 
potent:  al  approach  for  additional 
discussed  below  and  any 


Th3 


emission 

establishing 

standards 

on  the 

reductions 

other  approac  les. 

Concerns  b  ' 
agencies  and 
health  oi  _ 
emissions,  le< 
a  memorandu  m 


state  and  local  air 
mvironmental  and  public 

about  aviation 
to  EPA  and  FAA  signing 
of  understanding 


rgani:  :ations 


'^'  The  Third  N  eeting  of  CAEP  (CAEP/3) 
occurred  in  Mont  eal.  Quebec  from  December  5 
through  15  in  19«  5.  CAEP/4  took  place  in  Montreal 
from  April  6  thro  igh  8, 1998. 


(MOU)  in  March  1998  agreeing  to  work 
to  identify  efforts  that  could  reduce 
aviation  emissions.^22  Since  that  time 
FAA  and  EPA  have  joindy  chaired  a 
national  stakeholder  initiative  whose 
goal  is  to  develop  a  voluntary  program 
to  reduce  pollutants  from  aircraft  and 
other  aviation  sources  that  contribute  to 
local  and  regional  air  pollution  in  the 
United  States.  The  major  steikeholders 
participating  in  this  initiative  include 
representatives  of  the  aviation  industry 
(passenger  and  cargo  airlines  and  engine 
manufacturers),  airports,  state  and  local 
air  pollution  control  officials, 
environmental  organizations,  and 
NASA. 

Initially,  the  discussions  with 
stakeholders  focused  on  the  prospect  of 
aircraft  engine  emission  reduction 
retrofit  kits,  which  might  be  applied  to 
certain  existing  aircraft  engines. '^3 
However,  as  the  initiative  evolved,  the 
focus  was  expanded  by  the  stakeholders 
to  identify  strategies  for  various  types  of 
ground  service  equipment  (GSE)  in  use 
at  airports  (e.g.,  baggage  tugs  and  fuel 
trucks), ' 24  in  addition  to  strategies  to 
reduce  aircraft  emissions. '^s  pue  to  the 
differences  in  time  and  technology  that 
it  takes  to  reduce  aircraft  emissions 
versus  that  for  GSE,  the  stakeholders  are 
seeking  to  reach  a  consensus  on  a 
distinctly  two-step  program  to 
voluntarily  achieve  wide-scale 
emissions  reductions  from  GSE  and 
aircraft.  Near  term  efforts  will  focus  on 
emissions  reductions  from  GSE,  and 
long  term  efforts  will  focus  on 
reductions  from  aircraft,  ^^e 

The  stakeholders  are  currently 
discussing  a  framework  for  reaching 


'22  FAA  and  EPA,  "Agreement  Between  Federal 
Aviation  Administration  and  Environmental 
Protection  Agency  Regarding  Environmental 
Matters  Relating  to  Aviation,"  signed  on  March  24, 
1998  by  FAA's  Acting  Assistant  Administrator  for 
Policy.  Planning,  and  International  Aviation,  Louise 
Mailiet,  and  EPA's  Acting  Assistant  Administrator 
for  Air  and  Radiation-,  Richard  Wilson.  A  copy  of 
this  document  can  be  found  in  Docket  OAR-2002- 
0030. 

'23  Two  engine  models  were  indeed  certificated 
with  emissions  retrofit  kits,  and  a  number  of  these 
engines  have  been  purchased  for  aircraft  with  the 
retrofit  kits  installed  in  their  stock  configuration. 
However,  retrofit  kits  have  not  to  date  provided 
widescale  emissions  improvements  because  it 
seems  they  may  have  limited  applicability  to 
certain  engine  types,  small  emission  benefits,  and 
cost  issues. 

'  ^^  The  stakeholders  are  now  considering  the 
impact,  operation  and  design  of  GSE  at  airports, 
with  projects  being  undert.iken  at  several  airports 
to  reduce  overall  emissions. 

'2'' Operational  strategies,  such  as  reducing  the 
time  in  which  aircraft  are  in  idle  and  taxi  modes 
and  the  impact  of  auxiliary  power  units  (APUs) 
have  also  been  considered. 

'^sThe  stakeholder  program  for  aircraft  emissions 
reductions  is  viewed  as  a  supplement  to  the 
traditional  regulatory  approach  of  establishing 
engine  emission  standards. 
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consensus  on  the  goals  or  targets  for 
emissions  reductions,  timing, 
accountability.  State  Implementation 
Plan  implications  (including  general 
conformity),  and  numerous  other  issues 
that  have  been  raised  for  GSE  and 
aircraft,  emission  reductions.  If  this 
initiative  is  successful,  an  agreement 
would  be  reached  among  all  the 
stakeholders  on  a  national  voluntary 
aviation  emissions  reduction  program. 
The  mecheuiism  that  could  be  used  to 
codify  or  enforce  an  eventual  agreement 
has  yet  to  be  determined.  The  overall 
goal  of  the  EPA/FAA  voluntary 
initiative  is  to  develop  a  program  that 
will  achieve  signiHcant  national 
emission  reductions. 

Vn.  Regulatory  Impacts 

Aircraft  engines  are  international 
commodities,  and  thus,  they  are 
designed  to  meet  international 
standards.  Today's  proposal  would  have 
the  benefit  of  establishing  consistency 
between  U.S.  and  international  emission 
standards  and  test  procediu-es.  Thus,  an 
emission  certification  test  which  meets 
U.S.  requirements  would  also  be 
applicable  to  all  ICAO  requirements. 
Engine  mcmufacturers  are  already 
developing  improved  technology  in 
response  to  the  ICAO  standards  that 
match  the  standards  proposed  here,  and 
EPA  does  not  believe  that  the  costs 
incurred  by  the  aircraft  industry  as  a 
result  of  the  existing  ICAO  standards 
should  be  attributed  to  today's  proposed 
regulations  (as  discussed  above,  these 
standards  only  apply  to  newly  certified 
or  designed  engines,  but  not  already 
certified,  newly  manufactured  or  in- 
production  engines).  Also,  the  test 
procedure  amendments  (revisions  to 
criteria  on  calibration  and  test  gases) 
necessary  to  determine  compliance  are 
already  being  adhered  to  by 
manufacturers  during  current  engine 
certification  tests.  Therefore,  EPA 
believes  that  the  proposed  regulations 
would  impose  no  additional  burden  on 
manufacturers. 

The  existence  of  ICAO's  requirements 
results  in  minimal  cost  as  well  as  air 
quality  benefits  from  today's  proposed 
requirements. ^27  since  aircraft  and 
aircraft  engines  are  international 
commodities,  there  is  significant 


'2'CAEP's  Forecasting  and  Economic  Analysis 
Support  Group  (FESG)  concluded  at  CAEP/4  that 
their  assessment  of  these  new  NOx  standards 
indicates  that  the  direct  costs  of  the  standards 
would  be  minimal,  and  the  benefits  would  be 
modest.  (ICAO.  CAEP/4,  Working  Paper  4, 
"Economic  Assessment  of  the  EPG  NOx  Stringency 
Proposal,"  March  12. 1998,  Presented  by  the 
Chairman  of  FESG,  Agenda  Item  1:  Review  of 
proposals  relating  to  NOx  emissions,  including  the 
amendment  of  Annex  16,  Volume  II.  A  copy  of  this 
paper  can  be  found  in  Docket  OAR-2002-0030. 


commercial  benefit  to  consistency 
between  U.S.  and  international  emission 
standards  and  control  program 
requirements.  Also,  EPA's  proposed 
adoption  of  the  ICAO  standards  and 
related  test  procedures  would  be 
consistent  with  our  treaty  obligations 
and  strengthen  the  U.S.  position  in 
future  ICAO/CAEP  processes  related  to 
emission  standards. 

Vm.  Public  Participation 

We  request  corrm[ient  on  all  aspects  of 
this  proposal.  This  section  describes 
how  you  can  participate  in  this  process. 

A.  How  Do  I  Submit  Comments? 

We  are  opening  a  formal  comment 
period  by  publishing  this  document.  We 
will  accept  comments  during  the  period 
indicated  under  DATES  above.  If  you 
have  an  interest  in  the  proposed 
emission  control  program  described  in 
this  document,  we  encourage  you  to 
comment  on  any  aspect  of  this 
rulemaking.  We  also  request  comment 
on  specific  topics  identified  throughout 
this  proposal. 

Your  comments  will  be  most  useful  if 
you  include  appropriate  and  detailed . 
supporting  rationale,  data,  and  analysis. 
Commenters  are  especially  encouraged 
to  provide  specific  suggestions  for  any 
changes  to  any  aspect  of  the  regulations 
that  they  believe  need  to  be  modified  or 
improved.  You  should  send  all 
comments,  except  those  containing 
proprietary  information,  to  our  Air 
Docket  [see  section  I.C  under 
SUPPLEMENTARY  INFORMATION  before  the 
end  of  the  comment  period. 

If  you  submit  proprietary  information 
for  our  consideration,  you  should 
clearly  separate  it  from  other  comments 
by  labeling  it  "Confidential  Business 
Information."  You  should  also  send  it 
directly  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  instead  of  to  the  public  docket. 
This  will  help  ensure  that  no  one 
inadvertently  places  proprietary 
information  in  the  docket.  If  you  want 
us  to  use  your  confidential  information 
as  part  of  the  basis  for  the  final  rule,  you 
should  send  a  nonconfidential  version 
of  the  document  summarizing  the  key 
data  or  information.  We  will  disclose 
information  covered  by  a  claim  of 
confidentiality  only  through  the 
application  of  procedures  described  in 
40  CFR  part  2.  If  you  don't  identify 
information  as  confidential  when  we 
receive  it,  we  may  make  it  available  to 
the  public  without  notifying  you. 

B.  Will  There  Be  a  Public  Hearing? 

We  will  hold  a  public  hearing  on 
November  13,  2003  at  the 
Environmental  Protection  Agency,  EPA 


East  Building,  Room  Number  1153,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  26004,  Telephone:  (202)  564-1682. 
The  hearing  will  start  at  10  a.m.  local 
time  and  continue  until  everyone  has 
had  a  chance  to  speak. 

If  you  would  like  to  present  testimony 
at  the  public  hearing,  we  ask  that  you 
notify  the  contact  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  at 

least  ten  days  before  the  hearing.  You 
should  estimate  the  time  you  will  need 
for  yoiu  presentation  and  identify  any 
needed  audio/visual  equipment.  We 
suggest  that  you  bring  copies  of  your 
staterhent  or  other  material  for  the  EPA 
panel  and  the  audience.  It  would  also  be 
helpful  if  you  send  us  a  copy  of  your 
statement  or  other  materials  before  the 
hearing. 

We  will  make  a  tentative  schedule  for 
the  order  of  testimony  based  on  the 
notifications  we  receive.  This  schedule 
will  be  available  on  the  morning  of  the 
hearing.  In  addition,  we  will  reserve  a 
block  of  time  for  anyone  else  in  the 
audience  who  wants  to  give  testimony. 

We  will  conduct  the  hearing 
informally,  and  technical  rules  of 
evidence  won't  apply.  We  will  arrange 
for  a  written  tremscript  of  the  hearing 
and  keep  the  official  record  of  the 
hearing  open  for  30  days  to  allow  you 
to  submit  supplementary  information. 
You  may-make  arrangements  for  copies 
of  the  transcript  directly  with  the  court 
reporter. 

IX.  Statutory  Authority 

The  statutory  authority  for  today's 
proposal  is  provided  by  sections  231 
and  301(a)  of  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7571  and  7601.  See 
section  III  of  today's  NPRM  for 
discussion  of  how  EPA  meets  the  CAA's 
statutory  requirements. 

X.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  acftion"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,"or  tribal  governments  or 
communities; 
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(2)  Create  a  serious  inconsistency  or        Act,  44  U.S.C 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3}  Materiaoly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  Today's  action  would 
codify  emission  standards  that 
manufacturers  currently  adhere  to 
(nearly  all  in-production  engines 
already  meet  the  standards).  The 
proposed  standards  are  equivalent  to  the 
ICAO  international  consensus 
standards.  These  proposed  standards 
would  not  impose  any  additional 
burden  on  manufacturers  because  they 
are  already  designing  new  engines  to 
meet  the  ICAO  standards.  Thus,  the 
annual  effect  on  the  economy  of  today's 
proposed  standards  would  be  minimal, 
and  none  of  the  other  thresholds 
identified  in  the  executive  order  would 
be  triggered  by  this  action. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any 
information  collection  burden  under  An  agency 

provisions  of  the  Paperwork  Reduction  .     sponsor,  and 


3501  et  seq.  Any 
reporting  andjrecordkeeping 
requirements  associated  with  these 
standards  woi  ild  be  defined  by  the 
Secretary  of  1  ransportation  in 
enforcement  legulations  issued  later 
under  the  provisions  of  section  232  of 
the  Clean  AirjAct.  Since  most  if  not  all 
manufactiu-er ;  already  measure  NOx 
and  report  th<i  results  to  the  FAA,  any 
additional  rej  orting  and  record  keeping 
requirements  associated  with  FAA 
enforcement  ( if  these  proposed 
regulations  w  3uld  likely  be  very  small. 

Burden  mej  ms  the  total  time,  effort,  or 
financial  reso  lu-ces  expended  by  persons 
to  generate,  n  aintain,  retain,  or  disclose 
or  provide  ini  ormation  to  or  for  a 
Federal  agenc  y.  This  includes  the  time 
needed  to  rev  ew  instructions;  develop, 
acquire,  insta  1,  and  utilize  technology 
and  systems  i  i)r  the  purposes  of 
collecting,  va  idating,  and  verifying 
information,  processing  and 
maintaining  itiformation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  ap  slicable  instructions  and 
requirements  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information; !  earch  data  sources; 
complete  and  review  the  collection  of 
information;  ^nd  transmit  or  otherwise 
disclose  the  information. 

nay  not  conduct  or 
person  is  not  required  to 
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respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

C.  Regulatory  Flexibility  Act  , 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meet  the  definition  for  business 
based  on  SBA  size  standards;  (2)  a  small 
governmental  jiu'isdiction  that  is  a 
govermnent  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  following 
table  1  provides  an  overview  of  the 
primary  SBA  small  business  categories 
potentially  affected  by  this  proposed 
regulation. 


Industry 


NAICS-- codes 


Defined  by  SBA  as  a  small  business  if: ' 


Manufacturers  of  new  aircraft  engines 

Manufacturers  of  new  aircraft  

Scfieduled  air  carriers,  passenger  and  freight 


336412 

336411 

481 


<1 ,000  employees 
<1 ,500  employees 
<1 ,500  employees 


'Nortfi  American  Industry  Classification  System  (NAICS) 
"According  to  SBA's  regulations  (13  CFR  part  121),  businesses 
ceipts  are  considered  "small  entities"  for  purposes  of  a  regulator 


with  no  more  than  the  listed  number  of  employees  or  dollars  in  annual  re- 
flexibility  analysis. 


After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
impose  any  requirements  on  small 
entities.  Because  of  the  limited  classes 
of  aircraft  engines  to  which  today's 
proposed  regulations  apply,  no  small 
entities  would  be  affected.  Oiur  review 
of  the  list  of  manufacturers  of 
commercial  aircraft  gas  tiu-bine  engines 
with  rated  thrust  greater  than  26.7  kN 
indicates  that  there  are  no  U.S. 
manufactiu'ers  of  these  engines  that 
qualify  as  small  businesses.  We  are 
unaware  of  any  foreign  manufacturers 
with  a  U.S.-based  facility  that  would 
qualify  as  a  small  business.  In  addition. 


the  proposed  rule  will  not  impose 
significant  ec  )nomic  impacts  on  engine 
manufacturer  >.  As  discussed  earlier, 
today's  actioi  would  codify  emission 
standards  tha ;  manufacturers  currently 
adhere  to  (nei  trly  all  in-production 
engines  alrea  ly  meet  the  standards). 

standards  are  equivalent 
to  the  ICAO  ihtemational  consensus 
standards.  Th  ese  proposed  standards 
would  not  im  aose  any  additional 
burden  on  ms  nufacturers  because  they 
are  already  d(  signing  new  engines  to 
meet  the  ICAi  D  standards.  Also,  the  test 
procedure  an  endments  (revisions  to 
I  ibration  and  test  gases) 
necessary  io  <  etermine  compliance  are 
already  being  adhered  to  by 
manufacturer  s  during  current  engine 
certification  tpsts.  Therefore,  EPA 


believes  that  the  proposed  regulations 
would  impose  no  additional  burden  on 
manufacturers.  The  existence  of  ICAO's 
requirements  results  in  minimal  cost 
from  today's  proposed  requirements.  We 
invite  comments  on  all  aspects  of  the 
proposal  and  its  impacts  on  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
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with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentiedly 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  eind 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditure  of  $100 
million  or  more  for  State,  local,  or  tribal 
governments,  in  the  aggregate  or  the 
private  sector  in  any  one  year.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Today's  action 
would  codify  emission  standards  that 
manufacturers  currently  adhere  to 
(nearly  all  in-production  engines 
already  meet  the  standards).  The 
proposed  standeirds  are  equivalent  to  the 
ICAO  international  consensus 
standards.  These  proposed  standards 
would  not  impose  any  additional 
burden  on  manufacturers  because  they 
are  already  designing  new  engines  to 
meet  the  ICAO  standards.  Thus,  the 
annual  effect  on  the  economy  of  today's 
proposed  standards  will  be  minimal. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 


"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  discussed 
earlier,  section  233  of  the  CAA  preempts 
states  from  adopting  or  enforcing 
aircraft  engine  emission  standards.  This 
proposed  rule  merely  modifies  existing 
EPA  aircraft  engine  emission  standards 
and  test  procedutres  and  therefore  will 
merely  continue  an  existing  preemption 
of  State  and  local  law.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials.  .      - 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensvue  "meaningful  and  tiinely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  proposed  rule  does  not  have 
tribal  implications  as  specified  in 
Executive  Order  13175.  The  proposed 
emission  standards  and  other  related 
requirements  for  private  industry  in  this 
rule  have  national  applicability  and 
therefore  do  not  uniquely  affect  the 
communities  of  Indian  Tribal 
Governments.  As  discussed  earlier, 
section  233  of  the  CAA  preempts  states 
from  adopting  or  enforcing  aircraft 
engine  emission  standards.  This 
proposed  rule  merely  modifies  existing 
EPA  aircraft  engine  emission  standards 
and  test  procedures  and  therefore  will 
merely  continue  an  existing  preemption 
of  State  and  local  law.  In  addition,  this 
rule  will  be  implemented  at  the  Federal 
level  and  impose  compliance 


obligations  only  on  engine 
manufacturers.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule.  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  &■ 
Safety  Risks  ^ 

Executive  Order  13045,  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
envirormiental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
Section  5-501  of  the  Order  directs  the 
Agency  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposal  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  under  the 
terms  of  Executive  Order  12866,  and 
because  the  Agency  does  not  have 
reason  to  believe  the  environmental 
health  or  safety  risks  addressed  by  this 
action  present  a  disproportionate  risk  to 
children. 

The  effects  of  ozone  and  PM  on 
children's  health  were  addressed  in 
detail  in  EPA's  rulemaking  to  establish 
NAAQS  for  these  pollutants,  and  EPA  is 
not  revisiting  those  issues  here.  EPA 
believes,  however,  that  the  emission 
reductions  (NOx  and  secondary  PM) 
from  this  rulemaking  will  further  reduce 
ozone  and  PM  and  the  related  adverse 
impacts  on  children's  health. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  agency  may  not  be  aware, 
that  assessed  results  of  early  life 
exposure  to  ozone  and  PM. 

H.  Executive  Order  1321 1 :  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22.  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
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Act  of  1995  ("NTTAA"),  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voliutary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  involves 
technical  standards  for  testing  emissions 
for  commercial  aircraft  gas  turbine 
engines.  EPA  proposes  to  use  test 
procedures  contained  in  ICAO 
International  Standards  and 
.  Recommended  Practi'ces  Environmental 
Protection,  with  the  proposed 
modifications  contained  in  this 
rulemaking.* 28  These  procedures  are 
currently  used  by  all  manufactiirers  of 
commercial  aircraft  gas  turbine  engines 
(with  thrust  greater  than  26.7  kN)  to 
demonstrate  compliance  with  ICAD 
emissions  standards. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
volimtary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

List  of  Subjects  in  40  CFR  Part  87 

Environmental  protection.  Air 
pollution  control.  Aircraft, 
Incorporation  by  reference. 

Dated:  September  12,  2003.. 
Marianne  Lamont  Horinko, 

Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  87— CONTROL  OF  AIR 
POLLUTION  FROM  AIRCRAFT  AND 
AIRCRAFT  ENGINES 

1.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  Sees.  231,  301(a),  Clean  Air  Act, 
as  amended  (42  U.S.C  7571,  7601(a)). 


-  i^"  ICAO  International  Standards  and 
Recommended  Practices  Environmental  Protection. 
Annex  16,  Volume  II,  "Aircraft  Engine  Emissions," 
Second  Edition,  Fuly  1993 — Amendment  3,  March 
20, 1997.  Copies  of  this  document  can  be  obtained 
from  ICAO  IhltpMwww.icao.int).     ■ 


Subpart  A — |  IVmended] 

2.  Section  il 
removing 


pari; 


Subpart  C— ( iVmended] 


7  is  amended  by 
igraphs  (b)(1)  and  (b)(2). 


3.  Section 
adding 
follows: 


I  7.21  is  amended  by 
parag  aph  (d)(l)(vi)  to  read  as 


Stanqards  for  exhaust  emissions. 


§87^1 

*  >       * 

(d)* 

(vi)  Engine^  of  a  type  or  model  of 
which  the  da  e  of  manufacture  of  the 
first  individu  il  production  model  was 
after  Decemb  >r  31,  2003: 

(A)  Engine!  with  a  rated  pressure  ratio 
of  30  or  less: 

(2)  Engines  with  a  maximum  rated 
output  great^  than  89  kilonewtons: 
Oxides  of  Nitrogen:  (19  +  1.6(rPR)) 
grams/kilonewtons  rO. 
(2)  Engines  with  a  maximum  rated 
output  great^  than  26.7  kilonewtons 
but  not  greater  than  89  kilonewtons: 
Oxides  of  Nittogen:  (37.572  +  1.6(rPR)- 
0,2087(r<)))  grams/kilonewtons  rO. 

(B)  Engines  with  a  rated  pressure  ratio 
greater  than  ;  0  but  less  than  62,5: 

(J)  Engines  with  a  maximum  rated 
output  greate  r  than  89  kilonewtons: 
Oxides  of  Nitrogen:  (7  +  2(rPR))  grams/ 
kilonewt  3ns  rO, 
(2)  Engines  with  a  maximum  rated 
output  greater  than  26.7  kilonewtons 
but  not  great*  r  than  89  kilonewtons: 
Oxides  of  Nitrogen:  (42.71  +  1.4286(rPR) 
-  0.401;  (rO)  +  0.00642(rPR  -  rO)) 
grams/ki  onewtons  rO. 

(C)  Engine!  with  a  rated  pressure  ratio 
of  62.5  or  more: 

Oxides  of  Nil  rogeh:  (32  +  1.6(rPR)) 
grams/ki  onevrtons  rO. 


Subpart  G — |Amended] 

4.  Section  ■7.64  is  revised  to  read  as 
follows:         I 

§87.64    Samilling  and  analytical 
procedures  fo^  measuring  gaseous  exiiaust 
emissions. 

The  systen 
sampling  anc 
emissions 
Appendices 
Civil  Aviatioji 
Annex  16, 
Volume  II, 
Second  Edition 
Amendment 
which  are 
reference, 
reference  wai 
of  the  Federa 
with  5  U.S.C 
These  materikls 


shill 


This 


and  procedures  for 
measurement  of  gaseous 

be  as  specified  by 
and  5  to  International 
Organization  (ICAO) 
Environmental  Protection, 
Aircraft  Engine  Emissions, 
July  1993  (including 
3  of  March  20, 1997), 
in(  lorporated  herein  by 
incorporation  by 
approved  by  the  Director 
Register  in  accordance 
552(a)  and  1  CFR  part  51. 
are  incorporated  as  they 


exist  on  the  date  of  the  approval  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  FEDERAL 
REGISTER.  Frequent  changes  are  not 
anticipated.  Copies  may  be  inspected  at 
U.S.  EPA,  Air  and  Radiation  Docket  and 
Information  Center,  1301  Constitution 
Ave.,  NW.,  Room  B102,  EPA  West 
Building,  Washington,  DC  20460,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  7th  Floor, 
Suite  700,  Washington  DC.  Copies  of 
this  document  can  be  obtained  from  the 
International  Civil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  999  University  Street,  Montreal, 
Quebec,  Canada  H3C  5H7. 

5.  Section  87.71  is  revised  to  read  as 
follows: 

§  87.71    Compliance  with  gaseous 
emission  standards. 

Compliance  with  each  gaseous 
emission  standard  by  an  aircraft  engine 
shall  be  determined  by  comparing  the 
pollutant  level  in  grams/kilonewton/ 
thrust/cycle  or  grams/kilowatt/ cycle  as 
calculated  in  §  87.64  with  the  applicable 
emission  standard  under  this  part.  An 
acceptable  alternative  to  testing  every 
engine  is  described  in  Appendix  6  to 
International  Civil  Aviation 
Organization  (ICAO)  Annex  16, 
Environmental  Protection,  Volume  II, 
Aircraft  Engine  Emissions,  Second 
Edition,  July  1993  (including 
Amendment  3  of  March  20, 1997), 
which  is  incorporated  herein  by 
reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
These  materials  are  incorporated  as  they 
exist  on  4he  date  of  the  approval  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  FEDERAL 
REGISTER.  Frequent  changes  are  not 
anticipated.  Copies  may  be  inspected  at 
U.S.  EPA,  Air  and  Radiation  Docket  and 
Information  Center,  1301  Constitution 
Ave.,  NW.,  Room  B102,  EPA  West 
Building,  Washington,  DC  20460,  or  at 
the  Office  of  Federal  Register,  800  North 
Capitol  Street,  NW.,  7th  Floor,  Suite 
700,  Washington  DC.  Copies  of  this 
document  can  be  obtained  from  the         - 
International  Civil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  999  University  Street,  Montreal, 
Quebec,  Canada  H3C  5H7.  Other 
methods  of  demonstrating  compliance 
may  be  approved  by  the  Secretary  with 
the  concurrence  of  the  Administrator. 

6.  Section  87.82  is  revised  to  read  as 
follows: 
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§  87.82    Sampling  and  analytical 
procedures  for  measuring  smoke  exhaust 
emissions. 

The  system  and  procedures  for 
sampling  and  measurement  of  smoke 
emissions  shall  be  as  specified  by 
Appendix  2  to  International  Civil 
Aviation  Organization  (ICAO)  Annex 
16,  Volume  II,  Environmental 
Protection,  Aircraft  Engine  Emissions, 
Second  Edition.  July  1993  (including 
Amendment  3  of  March  20,  1997). 
which  are  incorporated  herein  by 
reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
These  materials  are  incorporated  as  they 
exist  on  the  date  of  the  approval  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register.  Frequent  changes  are  not 
anticipated.  Copies  may  be  inspected  at 
U.S.  EPA,  Air  and  Radiation  Docket  and 
Information  Center,  1301  Constitution 
Ave.,  NW.,  Room  B102,  EPA  West 
Building,  Washington,  DC  20460,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  7th  Floor, 
Suite  700,  Washington  DC.  Copies  of 
this  document  can  be  obtained  from  the 
International  Civil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  999  University  Street,  Montreal, 
Quebec,  Canada  H3C  5H7. 

7.  Section  87.89  is  revised  to  read  as 
follows: 

§  87.89    Compliance  with  smoke  emission 
standards. 

Compliance  with  each  smoke 
emission  standard  shall  be  determined 
by  comparing  the  plot  of  SN  as  a 
function  of  power  setting  with  the 
applicable  emission  standard  under  this 
part.  The  SN  at  every  power  setting 
must  be  such  that  there  is  a  high  degree 
of  confidence  that  the  standard  will  not 
be  exceeded  by  any  engine  of  the  model 
being  tested.  An  acceptable  alternative 
to  testing  every  engine  is  described  in 
Appendix  6  to  International  Civil 
Aviation  Organization  (ICAO)  Annex 
16,  Environmental  Protection,  Volume 
II,  Aircraft  Engine  Emissions,  Second 
Edition,  July  1993  (including 
Amendment  3  of  March  20,  1997), 
which  is  incorporated  herein  by 
reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
These  materials  are  incorporated  as  they 
exist  on  the  date  of  the  approval  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register.  Frequent  changes  are  not 
anticipated.  Copies  may  be  inspected  at 
U.S.  EPA,  Air  and  Radiation  Docket  and 


Information  Center,  1 301  Constitution 
Ave.,  NW.,  Room  B102,  EPA  West 
Building,  Washington.  DC  20460,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  7th  Floor. 
Suite  700,  Washington  DC.  Copies  of 
this  document  can  be  obtained  from  the 
International  Civil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  999  University  Street,  Montreal, 
Quebec,  Canada  H3C  5H7. 

[FR  Doc.  03-24412  Filed  »-29-03;  8:45  am] 
BILUNG  CODE  6S60-S&-P 


DEPARTMENT  OF  THE  INTERIOR    , 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AI68 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  of  the  Central 
California  Distinct  Population  Segment 
of  the  California  Tiger  Salamander; 
Reclassification  of  the  Sonoma  County 
and  Santa  Barbara  County  Distinct 
Populations  from  Endangered  to 
Threatened;  Special  Rule 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
reopening  of  the  comment  period  for  the 
proposed  rule  that  would:  List  the 
Central  California  distinct  population 
segment  (DPS)  of  the  California  tiger 
salamander  [Ambystoma  califomiense) 
as  a  threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.); 
reclassify  the  Sonoma  County  and  Santa 
Barbara  County  DPSs  of  the  California 
tiger  salamander  from  endangered  to 
threatened;  and  exempt,  under  section 
4(d)  of  the  Act,  existing  routine 
ranching  activities  on  private  or  Tribal 
lands  from  section  9  prohibitions  for  the 
Central  California  DPS  of  the  California 
tiger  salamander  and,  if  reclassified  to 
threatened,  for  the  Santa  Barbara  and 
Sonoma  County  DPSs.  Comments 
previously  submitted  need  not  be 
resubmitted,  as  they  will  be 
incorporated  into  the  public  record  as 
part  of  this  reopened  comment  period 
and  will  be  fully  considered  in  the  final 
rule. 

DATES:  Comments  and  information  from 
all  interested  parties  will  be  accepted 
until  5  p.m.  on  October  31,  2003. 
ADDRESSES:  (1)  You  may  submit  written 
comments  to  the  Field  Supervisor  (Attn: 


CTS),  U.S.  Fish  and  Wildlife  Service, 
Sacramento  Fish  and  Wildlife  Office, 
2800  Cottage  Way,  Suite  W-2605. 
Sacramento,  CA  95825. 

(2)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
catiger@Rl.fws.gov.  Seethe  "Public 
Comments  Solicited"  section  below  for 
file  format  and  other  information  on 
electronic  filing. 

(3)  You  may  hand-deliver  comments 
to  our  Sacramento  Fish  and  Wildlife 
Office  at  the  address  above. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  the  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours,  at  the  above  address.  You  may 
obtain  copies  of  the  proposed  rule  from 
the  above  address,  by  calling  916/414- 
6600,  or  from  our  Web  site  at  http:// 
sacramento.fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adam  Zerrenner  or  Arnold  Roessler  of 
the  Sacramento  Fish  and  Wildlife 
Office,  2800  Cottage  Way  Room  W- 
2605,  Saci-amento,  CA  95825  (telephone 
916/414-6600,  facsimile  916/414-6718. 
or  visit  our  Web  site  at  http:// 
sacramento.fws.gov/).  Information 
regarding  this  proposal  is  available  in    ' 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  23,  2003.  we  published  a 
proposed  rule  to  list  the  Central 
California  DPS  of  the  California  tiger 
salamander  as  a  threatened  species  (68 
FR  28647).  The  rule  also  proposed  to 
reclassify  the  Sonoma  County  and  Santa 
Barbara  County  DPSs  from  endangered 
to  threatened.  In  addition,  the  proposed 
rule  included  a  special  rule  to  exempt, 
under  section  4(d)  of  the  Act.  existing 
routine  ranching  activities  from  ?take? 
prohibitions  under  section  9  of  the  Act 
for  the  Central  California  DPS  of  the 
California  tiger  salamander  and,  if 
reclassified  to  threatened,  for  the  Santa 
Barbara  and  Sonoma  County  DPSs.  On 
July  3,  2003,  we  published  a  document 
to  extend  the  comment  period  for  the 
proposed  rule  to  September  22,  2003  (68 
FR  39892).  For  further  information 
regarding  background  biological 
information,  previous  Federal  actions, 
factors  affecting  the  species,  and 
conservation  measures  available  to  these 
three  DPSs  of  the  California  tiger 
salamander,  please  refer  to  the-proposed 
rule  (68  FR  28647;  May  23.  2003). 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
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Therefore,  we  are  soliciting  comments 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
commimity,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule.  The  Public  Comments 
Solicited  section  of  the  proposed  rule 
(68  FR  28647;  May  23,  2003)  includes  a 
list  of  topics  for  which  we  are 
particularly  seeking  comments. 

Previously  submitted  comments  need 
not  be  resubmitted.  If  you  submit 
comments  by  electronic  mail  (e-mail), 
please  submit  them  as  an  ASCII  file  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Please  also 
include  "Attn:  RIN  1018-AI68"  and 
your  name  and  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we   • 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  the 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES). 

Author 

The  primary  authors  of  this  notice  are 
Adam  Zerrenner,  Senior  Fish  and 
Wildlife  Biologist  and  Arnold  Roessler, 
Chief,  Listing  Branch  (see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  September  2'4,  2003. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  03-24857  Filed  9-29-03;  8:45  am) 
BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Doclwt  No.  030908224-3224-01;  I.D. 
080403B] 

RIN  0648-AM23 

Fisheries  of  the  CaribtMan,  Gulf  of 
Mexico,  and  South  Atlantic;  Shrimp 
Fislwry  of  thetaulf  of  Mexico; 
Amendment  10 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  10  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 


(Amendn\en   10),  as  prepared  and 
submitted  by  the  Gulf  of  Mexico  Fishery 
Management! Council  (Council).  This 
proposed  rulfe  would  require,  with 
limited  exce]  ttions,  the  use  of  NMFS- 
certified  bye  itch  reduction  devices 
(BRDs)  in  shi  imp  trawls  in  the  Gulf  of 
Mexico  exch  sive  economic  zone  (Gulf 
EEZ)  east  of  1 15°30'  W.  long, 
(approximat*  ly  Cape  San  Bias,  FL).  In 
addition,  thii  proposed  rule  would 
identify  the  ( ertified  BRDs  currently 
authorized  fc  r  use  in  the  Gulf  EEZ  east 
of  85°30'  W.  ong.  arid  would  modify  the 
Gulf  Of  Mexi  :o  Bycatch  Reduction 
Device  Testii  \g  Protocol  Manual  to 
reflect  the  sp  jcific  bycatch  reduction 
criterion  app  icable  for  certification  of 
BRDs  used  ii  this  area  of  the  Gulf  EEZ. 
The  intendet  effect  of  this  proposed 
rule  is  to  red  ice  bycatch  in  the  Gulf  of 
Mexico  shrin  ip  fishery  to  the  extent 
practicable. 

DATES:  Comr  lents  must  be  received  no 
later  than  4:2  0  p.m.,  eastern  time,  on 
November  1^  ,  2003. 
ADDRESSES:  ^  Vritten  comments  ort  the 
proposed  rul  j  should  be  sent  to  Dr. 
Steve  Bransti  (tter,  Southeast  Regional 
Office,  NMFi;,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702. 
Comments  a  so  may  be  sent  via  fax  to 
(727)  570-5E  83.  Comments  will  not  be 
accepted  if  s^  ibmitted  via  e-mail  or 
Internet. 

Requests  f(  »r  copies  of  Amendment  10, 
which  inclu(  es  an  environmental 
assessment,  \  egulatory  impact  review 
(RIR),  initial  regulatory  flexibility 
analysis  (IRF  A),  and  a  social  impact 
assessment  s  lould  be  sent  to  the  Gulf  of 
Mexico  Fish(  iry  Management  Covmcil, 
3018  U.S.  Hi  jhway  301  North,  Suite 
1000,  Tampa  ,  FL  33619-2266; 
telephone:  8  3-228-2815;  fax:  813- 
.225-7015;  e-  nail: 
gulfcounciM  ^ul fcouncil.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Steve  Bransti  Jtter,  telephone:  (727)  570- 
5305,  fax:  [7\  7)  570-5583,  e-mail: 
Steve.Branst  itter@noaa.gov. 

SUPPLEMENT/  RY  INFORMATION:  The 
fishery.for  si  rimp  in  the  Gulf  EEZ  is 
managed  unaer  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  wa  3  prepared  by  the  Council, 
approved  by  NMFS,  and  implemented 
under  the  authority  of  the  Magnuson- 
Stevens  Fish  ery  Conservation  and 
Managemen  Act  (Magnuson-Stevens 
Act)  by  regu  ations  at  50  CFR  part  622. 

Background 

The  Magn^ 
that  fishery 
a  standardized 


son-Stevens  Act  requires 
1  aanagement  plans  establish 
reporting  methodology  to 


assess  the  amoimt  and  type  of  bycatch 
occurring  in  the  fishery,  and  include 
measures  that  minimize  bycatch  and 
minimize  the  mortality  of  bycatch 
which  cannot  be  avoided.  Previously, 
the  Council  prepared,  and  NMFS 
approved  and  implemented  (63  FR 
18139,  April  14, 1998),  Amendment  9  to 
the  FMP  to  address  bycatch  in  the  Gulf 
shrimp  fishery  in  the  western  Gulf. 
Amendment  9  focused  primarily  on 
reducing  the  shrimp  trawl  bycatch  of 
juvenile  red  snapper  and  required  use  of 
NMFS-certified  BRDs,  with  limited 
exceptions,  shoreward  of  the  100- 
fathom  (fm)(183-m)  depth  contour  west 
of  85°30'  W.  long.  Bycatch  of  juvenile 
red  snapper  occurs  principally  in  the 
western  Gulf.  Amendment  10  and  this 
proposed  rule  would  extend  the 
requirement  for  use  of  appropriately 
certified  BRDs  to  the  eastern  Gulf  to 
further  reduce  shrimp  trawl  bycatch  in 
compliance  with  the  Magnuson-Stevens 
Act  requirements. 

BRD  Requirement 

Amendment  10  specifies  that  the 
bycatch  reduction  criterion  for 
certification  of  a  BRD  to  be  used  in  the 
Gulf  EEZ  east  of  85°30'  W.  long,  is  a 
minimum  of  30-percent  reduction,  by 
weight,  of  finfish  bycatch.  This 
proposed  rule  would  require  a  shrimp 
trawler  in  the  Gulf  EEZ  east  of  85°30'  W. 
long.,  the  approximate  longitude  of 
Cape  San  Bias,  FL,  to  have  an 
appropriate  NMFS-certified  BRD 
installed  in  each  net  rigged  for  fishing. 
A  shrimp  trawler  is  defined  as  any 
vessel  that  is  equipped  with  one  or  more 
trawl  nets  whose  on-board  or  landed 
catch  of  shrimp  is  more  than  1  percent, 
by  weight,  of  all  fish  comprising  its  on- 
board or  landed  catch. 

Currently  available  BRDs  that  would 
meet  the  applicable  bycatch  reduction 
criterion  for  the  eastern  Gulf  and  would 
'  be  certified  for  use  in  that  area  include: 
Fisheye,  Gulf  Fisheye,  Jones-Davis, 
Extended  funnel,  and  Expanded  mesh. 
Descriptions  of  these  BRDs  and 
minimum  construction  and  installation 
requirements  are  provided  in  50  CFR 
part  622  appendix  D.  As  additional 
BRDs  are  tested  and  certified  by  NMFS, 
they  would  be  added  to  the  list  of 
certified  BRDs  by  publication  of  a  notice 
in  the  Federal  Register. 

This  proposed  rule  would  exempt  the 
following  gear  from  the  BRD 
requirement:  (1)  A  single  try  net  with  a 
headrope  length  of  16  ft  (4.9  m)  or  less; 
(2)  up  to  two  rigid-frame  roller  trawls  of 
16  ft  (4.9  m)  or  less;  (3)  vessels  trawling 
for  royal  red  shrimp  [i.e.,  provided  that 
at  least  90  percent  of  all  shrimp  on 
board  or  offloaded  are  royal  red  shrimp); 
and  (4)  vessels  trawling  for  groundfish 
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or  butterfish.  The  Council  has 
concluded  that  finfish  bycatch 
associated  with  such  gear  or  activities  is 
likely  to  be  minimal  and  that  the  costs 
associated  with  the  BRD  requirement 
would  not  be  justified  in  such  cases. 

Standardized  Bycatch  Reporting 

To  address  the  Magnuson-Stevens  Act 
requirement  for  a  standardized  bycatch 
reporting  methodology.  Amendment  10 
proposes  to  use  the  annual  Summer 
Shrimp/Groundfish  and  Fall  Shrimp/ 
Groundfish  Trawl  Surveys  to  determine 
annual  finfish  and  invertebrate  bycatch 
in  the  Gulf  shrimp  fishery.  Trawls  used 
in  these  research  surveys  are  not 
equipped  with  BRDs.  Because  shrimp 
trawlers  are  currently  required  to  use 
BRDs  in  the  western  Gulf,  and  this  rule 
proposes  to  require  them  in  the  eastern 
Gulf  as  well,  estimates  of  bycatch  from 
the  research  surveys  would  be  reduced 
by  at  least  35  percent  (the  estimated 
bycatch  reduction  achieved  by  the  most 
commonly  used  Fisheye  BRD).  The 
surveys'  sampled  bycatch  data  would 
then  be  converted  into  24-hour  (or  per- 
day)  estimates.  These  results  would 
then  be  multiplied  by  the  same  year's 
estimated  shrimp  effort  data,  in  days 
fished,  to  obtain  annual  estimates  of 
total  finfish  and  invertebrate  bycatch. 

Minor  Revisions  to  the  Gulf  Of  Mexico 
Bycatch  Reduction  Device  Testing 
Protocol  Manual 

The  current  protocol  manual  was 
written  to  address  testing  and 
certification  of  BRDs  based  on  a  bycatch 
reduction  criterion  related  to  reduction 
of  bycatch  of  juvenile  red  snapper  in  the 
western  Gulf.  Amendment  10  addresses 
bycatch  in  the  eastern  Gulf  and 
establishes  a  different  bycatch  reduction 
criterion  for  evaluating  BRDs  to  be  used 
in  that  area,  i.e.,  a  minimum  of  a  30- 
percent  reduction,  by  weight,  of  finfish 
bycatch.  This  proposed  rule  would 
revise  the  appended  protocol  manual  to 
distinguish,  where  necessary,  the 
different  criteria  that  would  apply  to 
BRD  testing  and  certification  in  the 
specified  eastern  and  western  Gulf 
areas. 

Additional  Information 

Additional  background  and  rationale 
for  the  measures  discussed  here  are 
contained  in  Amendment  10,  the 
availability  of  which  was  announced  in 
the  Federal  Register  (68  FR  48592; 
August  14,  2003).  The  public  comment 
period  on  Amendment  10  expires  on 
October  14,  2003.  All  comments 
received  on  Amendment  10  or  on  this 
proposed  rule  during  their  respective 
comment  periods  will  be  addressed  in 
the  preamble  to  the  final  rule. 


Classification 

At  this  time,  NMFS  has  not 
determined  that  Amendment  10  that 
this  proposed  rule  would  implement  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  In  making  that 
determination,  NMFS  will  take  into 
account  the  data,  views,  and  comments 
received  during  the  comment  period  on 
Amendment  10  and  this  proposed  rule. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Council  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  Subsequentiy,  NMFS 
prepared  a  supplement  to  the  IRFA  to 
clarify  and  correct  information 
contained  within  the  analyses  of  the 
social  and  economic  impacts  of  the 
options  in  the  proposed  amendment, 
and  to  update  the  data  used  in  these 
analyses.  A  description  of  the  action, 
why  it  is  being  considered,  and  the  legal 
basis  for  this  action  are  contained  at  the 
beginning  of  this  section  in  the 
preamble  and  in  the  SUMMARY  section  of 
the  preamble.  A  sunmiary  of  the 
cuialyses  follows. 

As  amended,  the  Magnuson-Stevens 
Act  provides  the  statutory  basis  for  the 
proposed  rule.  The  objective  of  this 
amendment  is  to  further  reduce  bycatch 
in  the  Gulf  shrimp  fishery  to  the  extent 
practicable.  The  proposed  rule  will 
require  the  use  of  BRDs  in  all  NMFS 
statistical  zones  of  the  eastern  Gulf  of 
Mexico  EEZ. 

No  duplicative,  overlapping,  or 
conflicting  Federal  rules  have  been 
identified. 

In  2001,  approximately  946  shrimp 
trawl  fishing  craft  were  known  to 
operate  in  statistical  areas  1  through  8 
off  the  west  coast  of  Florida.  Within  this 
group  of  affected  entities,  460  operate  in 
statistical  areas  1  through  3,  283  operate 
in  statistical  areas  4  and  5.  and  592 
operate  in  statistical  areas  6  through  8. 
Of  the  946  shrimp  trawlers  affected  by 
this  proposed  action,  736  craft  are  Coast 
Guard  registered  vessels  and  210  are 
state  registered  boats:  474  are 
considered  large  vessels,  while  472  are 
considered  small  vessels/boats;  868 
(91.8  percent)  shrimp  trawlers  landed 
shrimp  in  Florida,  102  landed  shrimp  in 
Alabama,  4  landed  shrimp  in 
Mississippi,  and  31  landed  shrimp  in 
Texas;  49  landed  in  both  Florida  and 
Alabama,  7  landed  in  both  Florida  and 
Texas,  and  1  each  landed  in 
Mississippi/Florida  and  Alabama/Texas. 

Overall,  average  revenue  per  shrimp 
trawler  from  areas  1  through  8  is 
$26,440.  Average  total  costs^per  shrimp 


trawler  are  $38,991,  resulting  in  an 
average  annual  loss  of  $12,551.  The 
average  number  of  crew  is  2.3  for  small 
shrimp  trawlers  and  3.5  for  large  shrimp 
trawlers,  resulting  in  an  overall  average 
of  2.^  crew  per  trawler.  £ach  small 
trawler  is  assimied  to  use  two  nets,  each 
large  trawler  is  assumed  to  use  4  nets, 
and,  in  each  case,  each  trawler  is 
assumed  to  hive  at  least  one  spare  set 
of  nets  on  board.  A  commercial  fishing 
business  is  considered  a  small  business 
entity  if  its  annual  gross  revenues  are 
less  than  or  equal  to  $3.5  million.  Based 
on  the  average  revenue  information 
provided  above,  all  harvesting 
operations  within  this  fishery  can  be 
considered  to  be  small  business  entities.' 

Additionally,  61  shrimp  dealers 
would  be  affected  by  the  proposed 
actions.  Average  Gulf  shrimp  purchases 
per  dealer  is  $2,029,221,  with  an 
average  of  $692,622  coming  from 
harvests  in  areas  1  through  8.  The 
average  number  of  emplovees  per  dealer 
is  37. 

A  substantial  number  of  small  entities 
will  be  affected  by  the  proposed  action, 
regardless  of  whether  the  entire 
universe  of  Florida  west  coast  shrimp 
trawlers  or  only  certain  groups  within 
that  universe  (e.g..  shrimp  trawlers  that 
operate  in  lower  Florida  or  large  shrimp 
trawlers  that  land  in  Florida)  is 
considered.  That  is,  the  total  number  of 
affected  shrimp  trawlers  are  those  who 
participate  in  the  west  Florida  shrimp 
fishery,  which  is  946.  Of  those  946 
shrimp  trawlers,  868  land  in  Florida  and 
399  are  specifically  large  shrimp 
trawlers  that  land  in  Florida.  Any  of 
these  estimates  would  be  considered  a 
substantial  number  of  small  entities 
though  the  primary  economic  impacts  of 
the  proposed  action  are  on  the  latter 
group.  The  total  number  of  shrimp 
trawlers  operating  in  the  entire  Gulf  of 
Mexico  is  not  the  appropriate  universe 
for  determining  whether  the  substantial 
number  criterion  has  been  met,  or 
whether  the  impacts  to  small  entities  are 
significant,  since  only  those  entities 
operating  in  areas  1  through  8  off  the 
Florida  west  coast  will  be  impacted  by 
the  proposed  action. 

Employment  data  within  the  dealer 
sector  are  sparse.  However,  for  12  of  the 
affected  shrimp  dealers,  the  number  of 
employees  ranged  from  1  Jo  168,  with 
an  average  of  37  employees,  based  on 
the  most  recently  available  data. 
Further,  only  the  single  largest  shrimp 
processor  in  the  Gulf  employed  more  - 
than  500  workers  on  average  per  year. 
Since  shrimp  dealers  are  typically 
smaller  operations  than  shrimp 
processors  in  terms  of  volume  and 
employment,  it  can  be  assumed  that  all 
dealers  affected  by  the  proposed  action 
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employ  less  than  500  workers  per  year 
on  average.  A  dealer  is  considered  a 
small  business  entity  if  it  employs  less 
than  or  equal  to  500  employees.  All  of 
the  61  affected  shrimp  dealers  can, 
therefore,  be  considered  to  be  small 
business  entities. 

Since  all  shrimp  harvest  and  dealer 
operations  affected  by  the  proposed 
action  are  considered  to  be  small 
business  entities,  the  issue  of 
disproportionate  effects  between  large 
and  small  entities  does  not  arise. 

NMFS'  analysis  indicates  that  the 
average  revenue  per  shrimp  trawler  is 
$26,440,  and  the  average  annual  profit 
is  negative,  equaling  a  loss  of  $12,511. 
Under  the  proposed  action,  the  average 
reduction  in  revenue  and  profits  per 
shrimp  trawler  would  be  $1,444  and 
$1,112,  which  represent  reductions  of 
5.5  percent  and  8.9  percent  respectively. 
Although  these  figures  can  be  broken 
down  according  to  various  criteria,  such 
as  vessel  size  category,  state  of  landing, 
and  area  of  fishing,  they  are  generally 
representative  of  the  analysis'  results 
and  need  not  be  presented  in  this 
summary.  The  detailed  break-outs  are 
provided  in  the  IRFA. 

In  order  for  a  firm  to  continue 
operating  in  the  short-run,  revisnues 
must  at  least  cover  variable  costs.  Due 
to  the  relatively  large  losses  throughout 
the  west  Florida  shrimp  fishery,  many 
shrimp  trawlers  cannot  apparently 
currently  cover  their  variable  costs  and 
additional  regulatory  burdens  at  the 
levels  noted  above  will  accelerate  the 
rate  at  which  these  vessels'  operations 
are  forced  to  shut  down.  It  is  not 
possible  at  this  time,  however,  to 
accuratel"  determine  how  many  mo  e  of 
these  operations  will  in  fact  shut  down 
as  a  result  of  the  proposed  actions. 

In  terms  of  the  value  of  shrimp 
purchases,  the  loss  per  dealer  is 
estimated  to  be  $22,393,  which 
represents  an  average  of  1.1  percent  for 
all  dealers,  but  2  percent  for  dealers  in 
Florida.  Since  profitability  is  unknown 
in.  this  sector,  the  significance  of  such 
losses  cannot  be  determined  with 
certainty.  However,  givr  i  that  the 
number  of  dealers  purchasing  shrimp 
from  the  west  Florida  fishery  declined 
from  84  in  1998  to  61  in  2001,  and  the 
poor  economic  health  of  the  harvesting 
sector,  it  is  logical  to  assume  that  losses 
are  being  incurred  in  the  dealer  sector. 
Dealers  in  Key  West,  Ft.  Myers  Beach, 
Tampa,  St.  Petersburg,  and  Tarpon 
Springs  would  likely  be  most 
susceptible  to  potential  impacts  of  the 
proposed  action. 

Significant  alternatives  to  the 
proposed  action  include  area  closures, 
seasonal  closures,  and  modificationsto 
BRD  requirements.  With  respect  to  area 


and  seasonal  closures,  the  proposed 
action  is  to  r  itain  the  status  quo  and 
thus  would  i  npose  no  adverse 
economic  im  pacts  on  small  entities. 
With  regards  to  BRD  requirements,  two 
alternatives  i  vould  require  BRDs  over 
the  identical  geographic  range, 
statistical  an  as  1  through  8,  as  the 
proposed  act  ion  and,  thus  would  not 
reduce  the  e:  pected  negative  economic 
impacts.  Twi  i  alternatives  would  limit 
the  BRD  reqi  irement  to  statistical  areas 
4  through  8,  A^hich  would  significantly 
reduce  the  m  sgative  economic  impacts 
attributable  t  a  the  proposed  action.  Two 
other  altema  ives,  the  status  quo,  which 
would  not  re  ijuire  BRDs,  and  an 
alternative  tl  at  would  limit  the 
requirement  to  statistical  areas  6 
through  8  would  further  reduce  the 
negative  economic  impacts  of  the 
proposed  action.  However,  none  of 
these  altemaiives  would  satisfy  the 
requirement  and  Councils'  intent  to 
minimize  bycatch  "to  the  extent 
practicable.']  Of  the  various  altematives 
that  require  BRDs,  the  proposed  action 
would  accon  iplish  the  greatest  total 
bycatch  redu  ction  since  BRDs  would  be 
required  ove  •  a  greater  geographic  range. 
Requiring  BI  Ds  over  the  entire  area 
(statistical  ai  sas  1-8)  would  result  in  the 
bycatch  redu  ction  of  approximately 
4.006  millioii  pounds,  whereas 
requiring  BR  Ds  in  only  statistical  areas 
4-8  would  r«  suit  in  the  bycatch 
reduction  of  approximately  1.91  million 
pounds. 

In  conclus  on,  the  proposed  action  is 
expected  to  <  reate  a  significant  and 
adverse  econ  omic  impact  on  a 
substantial  n  umber  of  small  entities. 
These  impac  :s  are  likely  even  greater  for 
shrimp  traw  ers  that  operate  primarily 
or  exclusive]  y  in  lower  Florida, 
particularly  arge  shrimp  trawlers.  For 
these  operati  ons,  the  percentage 
increase  in  a  inual  losses  due  to  the 
proposed  action  likely  ranges  from  9.2 
percent  to  as  much  as  23.4  percent. 
Although  th«  impact  on  shrimp  dealers 
is  not  as  larg }  in  percentage  terms  (1.1 
percent  to  2  )ercent),  the  impact  on  this 
group  of  sm£  11  entities  is  also  likely 
significant,  j  iven  the  high  probability 
that  losses  ai  e  also  being  incurred  in 
this  sector. 

Copies  of 
available  u 


Fisheries, 
Reporting 
requirement! 


lie: 


IRFA  and  RIR  are 
request  (see  ADDRESSES). 

List  of  Subjeiis  ia  50  CFR  Part  622 
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ishing,  Puerto  Rico, 
recordkeeping 
,  Virgin  Islands. 


Dated:  September  24,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §622.41,  paragraphs  (h)(1)  and 
(2)  are  revised  to  read  as  follows: 

§622.41     Species  specific  limitations. 

***** 

(h)  *  *  * 

(1)  BRD  requirement,  (i) 

West  of85°3(f  W.  long.  On  a  shrimp 
trawler  in  the  Gulf  EEZ  west  of  85°30' 
W.  long,  and  shoreward  of  the  100- 
fathom  (183-m)  depth  contour,  each  net 
that  is  rigged  for  fishing  must  have  a 
certified  BRD  listed  in  paragraph 
(h)(2)(i)  of  this  section  installed,  unless 
exempted  as  specified  in  paragraphs 
(h)(l)(iii)  through  (v)  or  paragraph 
(h)(3)(iii)  of  this  section. 

(ii)  East  of  85°3(fW.  long.  On  & 
shrimp  trawler  in  the  Gulf  EEZ  east  of 
85°30'  W.  long.,  each  net  that  is  rigged 
for  fishing  must  have  a  certified  BRD 
listed  in  paragraph  (h){2)(ii)  of  this 
section  installed,  unless  exempted  as 
specified  in  paragraphs  (h)(l)(iii) 
through  (v)  or  paragraph  {h)(3)(iii)  of 
this  section. 

(iii)  A  shrimp  trawler  is  exempt  from 
the  requirement  to  have  a  certified  BRD 
installed  in  each  net  provided  that  at 
least  90  percent  (by  weight)  of  all 
shrimp  on  board  or  offloaded  from  such 
trawler  are  royal  red  shrimp. 

(iv)  A  shrimp  trawler  is  exempt  from 
the  requirement  to  have  a  BRD  installed 
in  a  single  try  net  with  a  headrope 
length  of  16  ft  (4.9  m)  or  less  provided 
the  single  try  net  is  either  pulled 
immediately  in  front  of  another  net  or 
is  not  connected  to  another  net. 

(v)  A  shrimp  trawler  is  exempt  from 
the  requirement  to  have  a  certified  BRD 
installed  in  up  to  two  rigid-frame  roller 
trawls  that  are  16  ft  (4.9  m)  or  less  in 
length  used  or  possessed  on  board.  A 
rigid-frame  roller  trawl  is  a  trawl  that 
has  a  mouth  formed  by  a  rigid  frame  and 
a  grid  of  rigid  vertical  bars;  has  rollers 
on  the  lower  horizontal  part  of  the  frame 
to  allow  the  trawl  to  roll  over  the  bottom 
and  any  obstruction  while  being  towed; 
and  has  no  doors,  boards,  or  similar 
devices  attached  to  keep  the  mouth  of 
the  trawl  open. 
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(vi)  A  trawl  net  is  rigged  for  fishing  if 
it  is  in  the  water,  or  if  it  is  shackled, 
tied,  or  otherwise  connected  to  a  sled, 
door,  or  other  device  that  spreads  the 
net,  or  to  a  tow  ropef,  cable,  pole,  or 
extension,  either  on  board  or  attached  to 
a  shrimp  trawler. 

(2)  Certified  BRDs.  The  following 
BRDs  are  certified  for  use  by  shrimp 
trawlers  in  the  respective  eireas  of  the 
Gulf  EEZ  specified  in  paragraphs 
{h)(2)(i)  and  (ii)  of  this  section. 
Specifications  of  these  certified  BRDs 
are  contained  in  appendix  D  to  this  part, 
(i)  West  of  85°3(r  W.  long. 

(A)  Fisheye. 

(B)Gulffisheye. 

(C)  Jones-Davis, 
(ii)  East  of85°3(f  W.  long, 

(A)  Fisheye. 

(B)  Gulf  fisheye. 

(C)  Jones-Davis. 

(D)  Extended  funnel. 

(E)  Expanded  mesh. 


Note:  The  Gulf  Of  Mexico  Bycatch 
Reduction  Device  Testing  Protocol  Manual 
and  appendices  H  and  I  to  the  Manual  are 
published  as  appendices  to  this  document. 
These  appendices  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix — Gulf  Of  Mexico  Bycatch 
Reduction  Device  Testing  Protocol 
Manual 

Definitions 

Bycatch  reduction  criterion  means — 

(1)  In  the  Gulf  EEZ  west  of  85°30'W.  long- 
that  the  BRD  reduces  the  mortality  of 
juvenile  (age  0  and  age  1)  red  snapper  by  a 
minimum  of  44  percent  from  the  average 
level  of  bycatch  mortality  (F=2.06)  on  these 
age  classes  during  the  years  1984-1989. 

(2)  In  the  Gulf  EEZ  east  of  85°30'  W.  long., 
that  the  BRD  reduces  the  bycatch  of  total 
finfish  by  at  least  30  percent  by  weight. 

Bycatch  reduction  device  (BRD)  is  any  gear 
or  trawl  modification  designed  to  allow 
finfish  to  escape  from  a  shrimp  trawl. 

BRD  candidate  is  a  bycatch  reduction 
device  to  be  tested  for  certification  for  use  in 
the  commercial  shrimp  fishery  of  the  Gulf  of 
Mexico. 

Catch  per  unit  of  effort  (CPUE)  means  the 
number  or  pounds  of  fish  (e.g.,  red  snapper) 
or  shrimp  taken  during  a  pre-defined 
measure  of  fishing  activity  (e.g.,  per  hour). 

Certification  phase  is  a  required  testing 
phase  whereby  an  individual  so  authorized 
by  the  RA  may  conduct  a  discrete  testing 
program,  with  a  sample  size  adequate  for 
statistical  analysis  (no  less  than  30  tows),  to 
determine  whether  a  BRD  candidate  meets 
the  bycatch  reduction  criterion. 

Certified  BRD  is  a  BRD  that  has  been  tested 
according  to  this  protocol  and  has  been 
determined  by  the  RA  as  having  met  the 
bycatch  reduction  criterion. 

Control  trawl  means  a  trawl  used  during 
the  certification  testing  that  is  not  equipped 
with  a  BRD.  The  catch  of  this  trawl  is 


compared  to  the  catch  of  the  experimental 
trawl. 

Experimental  trawl  means  the  trawl  used 
during  the  certification  tests  that  is  equipped 
with  the  BRD  candidate. 

Evaluation  and  oversight  personnel 
includes  scientists,  observers,  and  other 
technical  personnel  who,  by  reason  of  their 
occupational  or  other  experience,  scientific 
e){pertise  or  training,  are  approved  by  the  RA 
as  qualified  to  evaluate  and  oversee  the 
application  and  testing  process.  Scientists 
and  other  technical  personnel  will  (1)  review 
a  BRD  certification  test  application  for  its 
merit,  and  (2)  critically  review  the  scientific 
validity  of  the  certification  test  results. 

Observer  means  a  person  on  the  list 
maintained  by  the  RA  of  individuals 
qualified  to  supervise  and  monitor  a  BRD 
certification  test.  Applicants  may  obtain  the 
list  of  individuals  qualified  to  be  an  observer 
from  the  RA.  The  observer  chosen  by  the 
applicant  may  not  have  any  current  or  prior 
financial  relationship  with  the  entity  seeking 
BRD  certification.  For  information  on 
observer  qualification  criteria  and  the 
observer  application  process,  see  Appendix  I. 

Pre-certification  phase  is  an  optional 
testing  phase  whereby  an  individual,  so 
authorized  by  the  RA,  can  experiment  with 
the  design,  construction,  and  configuration  of 
a  BRD  and  gather  data. 

Regional  Administrator  (RA)  means  the 
Southeast  Regional  Administrator,  National 
Marine  Fisheries  Service,  9721  Executive 
Center  Drive  North,  St.  Petersburg,  FL  33702, 
phone  727-570-5301. 

Required  measurements  refers  to  the 
quantification  of  the  dimensions  and 
configuration  of  the  trawl,  the  BRD 
candidate,  the  doors,  the  location  of  the  BRD 
in  relation  to  other  parts  of  the  trawl  gear, 
and  other  quantifiable  criteria  used  to  assess 
the  performance  of  the  BRD  candidate. 

Sample  size  means  the  number  of 
successful  tows  (a  minimum  of  30  tows  per 
test  are  required). 

Shrimp  loss  means  the  percent  difference 
in  average  CPUE  (e.g.  kg/hr)  between  the 
amount  of  shrimp  caught  in  the  control  trawl 
and  the  amount  of  shrimp  caught  in  the 
experimental  trawl. 

Successfiil  toiv  means  that  the  control  and 
experimental  trawl  were  fished  in  accordance 
with  the  requirements  set  forth  in  the 
protocol  and  the  terms  and  conditions  of  the 
letter  of  authorization:  that  no  indication 
exists  that  problematic  events,  such  as  those 
listed  in  Appendix  D-5,  occurred  during  the 
tow  which  would  impact  or  influence  the 
fishing  efficiencv  (catch)  of  one  or  both  nets; 
and,  in  the  Gulf  EEZ  west  of  85°30'  W.  long., 
that  the  control  or  experimental  net  caught  at 
least  five  red  snapper  during  the  tow. 

Tow  time  means  the  total  time  (hours  and 
minutes)  an  individual  trawl  was  fished 
while  being  towed  (j.e..  the  time  between 
"dog-off  and  start  of  haul  back). 

Trawl  means  a  net  and  associated  gear  and 
rigging,  as  illustrated  in  Appendix  B-5  of  this 
manual,  used  to  cajch  shrimp.  The  terms 
trawl  and  net  are  used  interchangeably 
throughout  the  manual. 

Tuning  a  net  means  adjusting  the  trawl  and 
its  components  to  minimize  the  differences 
in  shrimp  catch  between  the  two  nets  that 


will  be  used  as  the  control  and  experimental 
trawls  during  the  certification  tests. 

I.  Introduction 

Purpose  of  the  Protocol 

This  protocol  sets  forth  a  standardized 
scientific  procedure  for  the  testing  of  a  BRD 
candidate  and  for  the  evaluation  of  its  ability 
to  meet  the  bycatch  reduction  criterion.  For 
a  BRD  candidate  to  be  certified  by  the  RA, 
the  BRD  candidate  must  meet  the  bycatch  , 
reduction  criterion. 

There  are  two  phases  to  this  procedure:  An 
optional,  but  recommended,  pre-certification 
phase  and  a  required  certification  phase.  An 
applicant  is  encouraged  to  take  advantage  of 
the  pre-certification  phase  which  allows 
experimentation  with  different  BRD  designs 
and  configurations  prior  to  certification 
phase  testing  (see  below  for  details).  The 
certification  phase  requires  the  applicant  to 
conduct  a  discrete  testing  program,  with  a 
sample  size  of  no  less  than  30  tows  to 
determine  whether  the  BRD  candidate  meets 
the  bycatch  reduction  criterion.  There  is  no 
cost  to  the  applicant  for  the  RAs 
administrative  expenses  such  as  preparing 
applications,  issuing  letters  of  authorization 
(LOAs),  or  evaluating  test  results  or  certifying 
BRDs.  However,  all  other  costs  associated 
with  either  phase  (erg.,  field  testing)  are  at  the 
applicant's  expense. 

U.  Pre-Certification  Phase  (Optional) 

The  pre-certification  phase  provides  a 
mechanism  whereby  an  individual  can 
experiment  with  the  design,  construction, 
and  configuration  of  a  {jrofotype  BRD  for  up 
to  60  days  to  improve  the  design's 
effectiveness  at  reducing  bycatch  and  to 
determine  whether  it  is  likely  to  meet  the 
bycatch  reduction -criterion.  To  conduct  pre- 
certification  phase  evaluations  of  a  prototype 
BRD,  the  applicant  must  apply  for.  receive, 
and  have  on  board  the  vessel  during  testing, 
an  LOA  from  the  RA. 

A.  Application 

In  order  to  obtain  an  LOA  to  conduct  pre- 
certification  phase  evaluations  of  a  prototype 
BRD,  an  individual  must  submit  a  complete 
application  to  theJlA.  A  complete 
application  consists  of  a  completed 
application  form.  Application  to  Test  A 
Bycatch  Reduction  t)evice  in  the  Exclusive 
Economic  Zone  (the  form  is  appended  as 
Appendix  (-l),  and  the  following:  (1)  a  brief 
statement  of  the  purpose  and  goal  of  the 
activity  for  which  the  LOA  is  requested;  (2) 
a  statement  of  the  scope,  duration,  dates,  and 
location  of  the  testing;  (3)  an  8.5-inch  x  11- 
inch  (21.6-cm  X  27.9-cm)  diagram  drawn  to 
scale  of  the  BRD  design;  (4)  an  8.5-inch  x  11- 
inch  (21.6-cm  x  27.9-cm)  diagram  drawn  to 
scale  of  the  BRD  and  approved  TED  in  the 
shrimp  trawl;  (5)  a  description  of  how  the 
BRD  is  supposed  to  work;  (6)  a  copy  of  the 
testing  vessel's  documentation  or  its  state 
registration;  and  (7)  a  copy  of  the  vessel's 
Federal  shrimp  permit. 

An  applicant  requesting  a  pre-certification 
LOA  of  an  unapproved  hard  or  soft  TED  as 
a  BRD  must  first  apply  for  and  obtain  from 
the  RA  an  experimental  TED  authorization 
pursuant  to  50  CFR  223.207(e).  The  pre- 
certification  phase  LOA  application  must 
also  append  a  copy  of  that  authorization. 
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B.  Issuance 

The  RA  will  review  the  application  for 
completeness.  If  the  application  is 
incomplete,  the  RA  will  inform  the  applicant 
of  the  incompleteness  and  give  the  applicant 
an  opportunity  to  cure.  If  incompleteness  is 
not  cured  within  30  days,  the  application 
will  be  returned  to  the  applicant.  Upon 
receipt  of  a  complete  application,  the  RA  will 
issue  a  LOA  to  conduct  pre-certification 
)}hase  testing  upon  the  vessel  specified  in  the 
application  if  the  BRD  design  is  substantially 
unlike  BRD  designs  previously  determined 
not  to  meet  the  current  performance 
criterion,  or  if  the  design  is  substantially 
similar  to  BRD  designs  previously 
determined  not  to  meet  the  current 
performance  criteria  and  the  application 
demonstrates  that  the  design  could  meet  the 
bycatch  reduction  criterion  through  design 
revision  or  upon  retesting  (e.g..  the 
application  shows  that  statistical  results 
could  be  improved  upon  retesting  by  such 
things  as  a  larger  sample  size  than  that 
previously  used).  If  a  pre-certification  phase 
LOA  is  denied,  the  RA  will  return  the 
application  to  the  applicant  along  with  a 
letter  of  explanation  including  relevant 
recommendations  as  to  curing  the 
deficiencies  which  caused  the  denial.  In 
arriving  at  a  decision,  the  RA  may  consult 
with  evaluation  and  oversight  personnel. 
Issuance  of  a  LOA  allows  the  applicant  to 
remove  or  disable  the  existing  BRD  in  one  net 
(to  create  a  control  net),  and  to  place  the 
prototype  BRD  in  another  net  in  lieu  of  a 
certified  BRD  (to  create  an  experimental  net). 
All  other  trawls  under  tow  during  the  test 
must  be  equipped  with  a  certified  BRD.  All 
trawls  under  tow  during  the  pre-certification 
phase  tests  must  be  equipped  with  an 
approved  TED  unless  operating  under  an 
authorization  issued  pursuant  to  50  CFR 
223.207(e).  The  LOA,  and  experimental  TED 
authorization  if  applicable,  must  be  on  board 
the  vessel  while  the  pre-certification  phase 
tests  are  being  conducted.  The  term  of  the 
LOA  will  be  60  days. 

C.  Applicability 

The  pre-certification  phase  allows  an 
individual  to  compare  the  catches  of  a 
control  net  to  the  catches  of  the  experimental 
net  (net  equipped  with  the  prototype  BRD)  to 
estimate  the  potential  efficiency  of  the 
pr  lotype  BRD.  If  that  individual 
subsequently  applies  for  a  certification  phase 
LOA  to  test  this  design,  he/she  must  include 
the  results  of  the  pre-certification  phase 
evaluation  with  the  certification  application. 
The  RA  will  use  this  information  to 
determine  if  there  is  a  reasonable  scientific 
basis  to  conduct  certification  phase  testing. 
Therefore,  for  each  paired  tow,  the  applicant 
should  keep  a  written  record  of  the  weight 
of  the  shrimp  catch,  the  weight  of  the  finfish 
catch,  and,  if  the  testing  is  related  to 
potential  certification  of  the  BRD  for  use  in 
the  Gulf  EEZ  west  of  85°30'  W.  long.,  the  total 
catch  (in  numbers)  of  red  snapper  of  each 
net.  The  form  contained  in  Appendix  D 
should  be  used  to  record  this  information. 

in.  Certification  Phase  (Required) 

In  order  to  have  a  BRD  certified,  it  must, 
under  certification  phaselesting,  be 
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responsibility  of  the  applicant  to  ensure  that 
a  qualified  observer  is  on  board  the  vessel 
during  the  certification  tests.  Compensation 
to  the  observer,  if  necessary,  must  be  paid  by 
the  applicant.  Any  change  in  information  or 
testing  circumstances,  such  as  replacement  of 
the  observer,  must  be  reported  to  the  RA 
within  30  days.  Under  50  CFR  600.746,  the 
owner  and  operator  of  any  fishing  vessel 
required  to  carry  an  observer  as  part  of-a 
mandatory  observer  program  under  the 
Magnuson-Stevens  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801 ,  et  seq.)  is 
required  to  comply  with  guidelines, 
regulations,  and  conditions  to  ensure  their 
vessel  is  adequate  and  safe  to  carry  an 
observer,  and  to  allow  normal  observer 
funi  tions  to  collect  scientific  information  as 
described  in  this  protocol.  A  vessel  owner  is 
deemed  to  meet  this  requirement  if  the  vessel 
displays  one  of  the  following:  (i)  A  current 
Commercial  Fishing  Vessel  Safety 
Examination  decal,  issued  within  the  last  2 
years,  that  certifies  compliance  with 
regulations  found  in  33  CFR,  chapter  I,  and 
46  CFR,  chapter  I;  (ii)  a  certificate  of 
compliance  issued  pursuant  to  46  CFR 
28.71  );  or  (iii)  a  valid  certificate  of  inspection 
pursuant  to  46  U.S.C.  3311. 

C.  Issuance 

The  RA  will  review  the  application  for 
completeness.  If  the  application  is  not 
complete,  the  RA  will  notify  the  applicant  of 
the  incompleteness  and  give  the  applicant  an 
opportunity  to  cure.  If  the  incompleteness  is 
not  cured  within  30  days,  the  RA  will  return 
the  application  to  the  applicant.  Upon  receipt 
of  a  complete  application,  the  P  \  will  issue 
a  LOA  to  conduct  certification     .ase  testing 
of  the  BRD  candidate  specified  in  the 
application  if:  (1)  The  test  plan  meets  the 
requirements  of  the  protocol;  (2)  the  qualified 
observer  named  in  the  application  has  no 
current  or  prior  financial  relationship  with 
the  entity  seeking  BRD  certification;  (3)  the 
BRD  candidate  design  is  substantially  unlike 
BRD  designs  previously  determined  not  to 
meet  the  current  bycatch  reduction  criterion, 
or  if  the  BRD  candidate  design  is 
substantially  similar  to  a  BRD  design 
previously  determined  not  to  meet  the 
current  bycatch  reduction  criterion,  the 
application  demonstrates  that  the  design 
could  meet  the  bycatch  reduction  criterion 
upon  retesting  (e.g.,  the  application  shows 
that  statistical  results  could  be  improved 
upon  retesting  by  such  things  as  a  larger 
sample  size  than  that  previously  used);  and 
(4)  the  results  of  any  pre-certification  phase 
testing  conducted  indicate  a  reasonable 
scientific  basis  for  further  testing.  The 
submission  of  pre-certification  phase  data  to 
provide  a  scientific  basis  for  the  conduct  of 
certification  testing  is  not  an  absolute 
requirement  for  the  issuance  of  a  certification 
phase  LOA.  For  example,  a  request  to 
conduct  certification  phase  testing  of  a  minor 
modification  of  a  certified  BRD  design  would 
not  need  to  include  pre-certification  phase 
data.  Similarly,  a  request  for  certification 
phase  testing  of  a  previously  failed  design 
that  under  a  different  test  plan  (e.g..  larger 
sample  sizes)  could  yield  improved  statistical 
results  would  likewise  not  need  pre- 
certification  phase  data.  However,  pre- 


Federal  Register /Vol.  68.  No.  189 /Tuesday.  September  30,  2003  /  Proposed  Rules  56257 


certification  phase  data  would  normally  be 
needed  to  establish  a  reasonable  scientific 
basis  for  conducting  certification  phase 
testing  (e.g.,  that  the  BRD  could  meet  the 
certification  criterion  upon  certification 
testing).  In  making  these  determinations,  the 
RA  may  consult  with  evaluation  and 
oversight  personnel.  If  a  LOA  to  conduct 
certification  phase  testing  is  denied,  the  RA 
will  provide  a  letter  of  explanation  to  the 
applicant,  together  with  relevant 
recommendations  to  address  the  deficiencies 
resulting  in  the  denial.  Issuance  of  a  LOA 
allows  the  applicant  to  remove  or  disable  the 
existing  certified  BRD  in  one  net  (to  create  a 
control  net)  and  to  place  the  BRD  candidate 
in  another  net  in  lieu  of  a  certified  BRD  (to 
create  an  experimental  net).  All  other  trawls 
under  tow  during  the  tests  must  be  equipped 
with  a  BRD.  All  trawls  under  tow  during  the 
certification  tests  must  be  equipped  with  an 
approved  TED  unless  operating  under  an 
authorization  issued  pursuant  to  50  CFR 
223.207(e).  The  LOA  will  specify  the  date 
when  the  applicant  may  begin  to  test  the  BRD 
candidate,  the  observer  who  will  conduct  the 
onboard  data  collection,  and  the  vessel  to  be 
used  during  the  test.  The  LOA  and 
experimental  TED  authorization,  if 
applicable,  must  be  onboard  the  vessel  while 
the  certification  phase  tests  are  being 
conducted. 

D.  Testing  Protocol 

Certification  testing  must  be  conducted  m 
areas  and  at  times  when  commercial 
quantities  of  penaeid  shrimp  and  finfish 
pertinent  to  the  certification  testing  are 
available  to  the  gear. 

Certification  testing  of  BRDs  for  use  in  the 
Gulf  EEZ  west  of  85°30'  W.  long.,  must  be 
conducted  in  areas  and  at  times  when 
juvenile  (age  0  and  age  1)  red  snapper  are 
available  to  the  gear.  The  best  time  for  testing 
such  a  BRD  candidate  is  July  and  August 
(July  1-August  31)  due  to  the  availability  of 
red  snapper  on  the  penaeid  shrimp 
commercial  grounds  located  shoreward  of  the 
100-fm  (183-m)  depth  contour  west  of  85°30' 
W.  long.,  the  approximate  longitude  of  Cape 
San  Bias,  FL.  A  certification  test  conducted 
for  BRD  use  west  of  85°30'W.  long,  may  also 
be  evaluated  for  BRD  use  east  of  85°30'  W. 
long,  because  the  requirement  that  "finfish" 
were  available  to  the  gear  would  have  been 
satisfied.  However,  it  is  preferable  that 
certification  testing  for  BRD  use  east  of  85°30' 
W.  long,  be  conducted  in  that  same  area. 

Data  for  all  certification  testing  should  be 
recorded  on  the  forms  found  in  Appendices 
B  through  G,  using  the  instructions  provided 
for  each  form. 

D.l.  Tuning  the  Control  and  Experimental 
Trawls  Prior  to  BRD  Certification  Trials 

The  primary  assumption  in  assessing  the 
bycatch  reduction  efficiency  of  the  BRD 
candidate  during  paired-net  tests  is  that  the 
inclusion  of  the  BRD  candidate  in  the 
experimental  net  is  the  only  factor  causing  a 
difference  in  catch  from  that  of  the  control 
net.  Therefore,  it  is  imperative  that  the 
fishing  efficiency  of  the  two  nets  be  as 
similar  as  possible  prior  to  starting  the 
certification  tests.  Catch  data  from  no  more 
than  20  tuning  tows  should  be  collected  on 
nets  that  will  be  used  as  control  and 


experimental  trawls  to  determine  if  there  is 
a  between-net  or  between-side  (port  vs. 
starboard)  difference  in  fishing  efficiency 
(bias).  Any  net/side  bias  will  be  reflected  as    . 
differing  catch  rates  of  shrimp  and  total 
finfish  between  two  nets  that  were  towed 
simultaneously.  During  the  tuning  tows, 
these  nets  should  be  equipped  with  identical 
approved  hard  TEDs,  without  the  BRD 
candidate  being  installed.  Using  this 
information,  the  applicant  should  identify 
and  minimize  the  causes  for  any  net/side 
bias,  to  the  extent  practicable,  by  making 
appropriate  trawl  gear  adjustments.  Form  D- 
1  from  Appendix  D  should  be  used  to  record 
the  net/side  bias  data  collected  from  these 
tows.  These  data  will  enable  the  RA  to 
determine  if  any  net/side  bias  existed  in 
either  trawl  in  assessing  the  BRD  candidate's 
performance. 

If  the  applicant  is  testing  a  soft  TED  as  a 
BRD.  it  will  be  imperative  that  little  or  no 
position  or  side  bias  with  the  trawl  nets  be 
demonstrated  before  the  certification  trials 
are  initiated.  Once  any  net/side  bias  is 
corrected  using  identical  approved  hard 
TEDs  in  both  nets,  any  alterations  in  catch 
rate  following  the  substitution  of  the  soft  TED 
into  the  experimental  net  can  then  be 
attributed  to  that  TED's  influence. 

D.2.  Retention  of  Data  Collected  During 
Tuning  Trials 

All  data  collected  during  tuning  trials  and 
used  for  minimizing  the  net/side  bias  must 
be  documented  and  submitted  to  the  RA 
along  with  the  testing  data  for  evaluation. 
Additional  information  on  tuning  shrimp 
trawls  is  available  from  the  Harvesting 
Technology  Branch,  Mississippi  Laboratories, 
Pascagoula  Facility,  3209  Frederic  Street, 
Pascagoula,  Mississippi  39568-1207;  phone 
(601)  762-4591. 

D.3.  Certification  Tests 

The  certification  tests  must  follow  the 
testing  protocol  where  paired  identical  trawls 
are  towed  by  a  trawler  in  acceptable  testing 
areas  (see  introductory  paragraph  of  section 
D).  For  tests  of  BRD  candidates  that  do  not 
encompass  testing  a  hard  or  soft  TED  as  the 
BRD  candidate,  idenfcal  approved  hard 
TEDs  are  required  in  uach  trawl  and  one  of 
the  trawls  must  be  equipped  with  a 
functioning  BRD  candidate.  To  test  a  hard  or 
soft  TED  as  a  BRD  candidate,  the  control  net 
must  be  equipped  with  an  approved  hard 
TED,  and  the  experimental  net  must  be 
equipped  with  the  TED  that  is  acting  as  the 
BRD  candidate. 

A  minimum  sample  size  of  30  successful 
tows  per  test  is  required.  Additional  tows 
may  be  necessary  for  sufficient  statistical 
evidence,  especially  if  catch  of  the  species 
upon  which  the  bycatch  reduction  criterion 
is  based  (e.g.,  red  snapper)  is  highly  variable. 
A  gear  change  [i.e.,  changing  nets,  doors,  or 
rigging)  during  a  test  constitutes  the 
beginning  of  a  new  test.  All  certification  tows 
must  be  no  less  than  2  hours  and  no  more 
than  8  hours  in  duration.  The  applicant  may 
select  any  tow  time  within  this  range.  Once 
a  tow  time  is  selected,  no  tow  time  during 
a  series  of  tests  may  vary  by  more  than  10 
percent. 

To  avoid  potential  biases  associated  with 
trynet  catches,  the  outside  trawls  on  quad- 


rigged  vessels  must  be  used  as  the  control 
and  experimental  trawls,  and  for  double- 
rigged  vessels,  the  use  of  a  trynet  is 
prohibited. 

The  functioning  BRD  candidate  must  be 
switched  every  4-6  tows  (approximately 
every  2  days)  between  the  two  trawl  nets. 
This  process  must  be  repeated,  ensuring  that 
an  equal  number  of  successful  tows.are  made 
with  the  BRD  candidate  employed  in  both 
the  port  and  starboard  nets,  until  a  minimum 
of  30  successful  tows  have  been  completed. 
For  BRDs  incorporated  in  the  codend  of  the 
net,  this  process  can  be  facilitated  by  the  use 
of  zippers,  or  other  quick-connection  devices, 
to  more  easily  move  the  codends  between 
nets;  however,  simply  switching  the  entire 
net  will  not  satisfy  this  requirement  because 
doing  so  would  not  resolve  net  bias.  Such 
quick-connection  devices  must  be  attached 
behind  the  TED.  The  TED  must  not  be  moved 
unless  the  BRD  is  actually  incorporated  into 
the  TED  portion  of  the  net.  Where  a  hard  TED 
is  being  tested  as  a  BRD  candidate,  that 
portion  of  the  net  including  the  TEDs  must 
be  moved,  and  again,  quick-connection 
devices  located  in  front  of  the  TEDs  may  be 
used. 

A  different  procedure  must  be  followed  to 
conduct  tests  of  an  approved  or  experimental 
soft  TED  as  a  BRD  candidate.  To  conduct 
these  tests,  the  applicant  must  first 
demonstrate  that  little  or  no  side/net  bias 
exists  between  the  two  nets  to  be  used  in  the 
test  (see  D.l.),  Removing  the  soft  TED  from 
one  trawl  net  and  installing  it  in  the  other  net 
is  not  required.  For  these  tests,  the  control 
(with  a  hard  TEDJ  and  experimental  (with  the 
soft  TED)  nets  must  be  disconnected  ft-om  the 
doors  and  their  positions  switched  from  one 
side  of  the  vessel  to  the  other.  The  first 
switch  must  be  made  after  successfully 
completing  approximately  25  percent  of  the 
total  number  of  intended  tows.  This  process 
must  be  repeated,  at  25  percent  intervals, 
until  at  least  30  successful  tows  are 
completed  [i.e.,  every  7-8  successful  tows). 

Following  each  paired  tow.  the  catches 
from  the  control  and  experimental  nets  must 
be  examined  separately.  This  requires  that 
the  catch  from  each  net  be  kept  separate  from 
each  other,  as  well  as  ft-om  the  catch  taken 
in  other  nets  fished  during  that  tow.  First,  the 
observer  must  weigh  the  total  catch  of  each 
test  net  (control  and  experimental  nets),  if  the 
catch  in  a  net  does  not  fill  one  standard  1- 
bushel  (ca.  10  gallon)  (30  liters)  polyethylene 
shrimp  basket  (ca.  70  pounds)  (31.8  kg),  but 
the  tow  is  otherwise  considered  successful, 
data  must  be  collected  on  the  entire  catch  of 
that  net,  and  recorded  as  a  "select"  sample 
(see  Appendix  E).  If  the  catch  in  a  net 
exceeds  70  pounds  (31.8  kg),  a  well-mixed 
sample  consisting  of  one  standard  1 -bushel 
(ca.  10  gallon)  (30  liters)  polyethylene  shrimp 
basket  must  be  taken  from  the  total  catch  of 
that  net. 

Data  must  be  collected  on  Form  E-1  for  the 
following  species  or  general  groups  found  in 
each  of  the  samples:  (1)  Penaeid  shrimp — 
brown,  white  and  pink  shrimp  from  each 
sample  must  be  separated  by  species, 
counted  and  weighed;  in  addition,  the  weight 
for  those  penaeid  shrimp  species  caught  in 
each  test  net,  but  that  were  not  included  in 
the  sample,  must  be  recorded  so  that  a  total 
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shrimp  catch  for  each  net  (by  weight)  is  estimate  the 

documented;  (2)  Crustacea — mantis  shrimp,  on  age-1  juv< 

sugar  shrimp,  seabobs,  crabs,  lobsters  and  conducted  d 

other  similar  species — must  be  weighed  as  an  August).  Test! 

aggregate:  (3)  other  invertebrates — squid,  of  the  year  wi 

jellyfish,  starfish,  sea  pansies,  shells,  and  0  and  age  1  n 

other  similar  species — must  be  weighed  as  an  overall  reduci  i 

aggregate;  (4)  each  finfish  species  or  species  juvenile  age 

group  listed  in  Appendix  E  must  be  weighed  candidate  wi 

and  counted;  (5)  other  finfish — including  all  analysis.  inv( 

other  fish  not  listed  on  the  above-referenced  (1995)  stock 

form  must  be  weighed  as  an  aggregate;  and  mortalitv  red 

(6)  debris  (mud,  rocks,  and  related  matter)  within  the  agi 

must  be  weighed  as  an  aggregate.  For  the 

"Select"  finfish  spei;ies  (page  E-3  of  this  the  effectiven 

Manual)  {i.e..  particular  species  to  be  average,  redu 

quantified  from  the  totdl  catch  and  not  just  percent  by  vv( 

the  sample)  are  reii  snapper,  Spanish  of  finfish  in  tl 

mackerel,  and  king  mackerel.  AH  individuals  evaluate  the 

of  the  "Select"  species  from  each  test  net  the  RA  will  r( 

(control  and  experimental  net)  must  be  Science  Cenl( 

collet;ted.  counted,  weighed,  and  recorded.  mean  reducti 

Lengths  for  as  many  as  30  individuals  of  each  attributable  t( 

select  species  must  be  recorded  on  Form  F-  Followina  i 

1.  These  data  are  necessary  to  robustly  these  criteria, 

determine  age-class  composition,  and  (with  anv  a 

specific  mortality  reductions  attributable  to  jjv  test  result 

each  of  the  age  classes.  in  the  Federa 

Applicants  must  also  collect  qualitative 
information,  using  Form  G-1.  on  the 
condition  (alive  or  dead)  and  fate  (floated  off. 
swam  down,  eaten)  of  the  disf;ards  whenever 
possible,  and  note  the  presence  of  any 
predator  species  such  as  sharks,  porpoises, 
and  jacks  that  are  observed.  The  condition 
and  fate  of  the  bycatch  is  important  for 
determinmg  the  fishing  mortality  and  waste 
associated  with  this  discard. 

E.  Reports  » 

A  report  on  the  BRD  candidate  test  results 
must  be  submitted  for  certificatinn.  The 
report  must  contain  a  comprehensive 
description  of  the  tests,  copies  of  all 
completed  data  forms  used  during  the 
certification  trials,  and  photographs, 
drawings,  and  similar  material  describing  the 
BRD.  The  captain  or  owner  must  sign  and 
submit  the  cover  form  (.Appendix  A).  The 
report  must  include  a  description  and 
explanation  of  any  unlorseen  deviations  from 
the  protocol  which  occurred  during  the  lest. 
Applic:ants  must  provide  information  on  the 
cost  of  materials,  labor,  and  installation  of 
the  BRD  candidate.  In  addition,  any  imique 
or  special  circumstances  of  the  tests. 
including  special  operational  characteristics 
or  fishing  techniques  which  enhance  the 
BRD's  performance,  should  be  described  and 
documented  as  appropriate. 

F.  Certification 

The  RA  will  determine  whether  the 
required  reports  and  supporting  materials  are         '"  Interact 
sufficient  to  evaluate  the  BRD  candidate's  The  follow 

efficiency.  The  RA  also  will  determine  informationa 

whether  the  applicant  adhered  to  the  under  the  En 

prescribed  testing  protocol,  and  whether  the  endangered  o 

BRD  candidate  meets  the  bycatc:h  reduction  procedures  a 

criterion.  In  making  a  det:ision.  the  RA  may  turtles  under 
consult  with  evaluation  and  oversight  Anv  sea  tui 

personnel.  the  c:ourse  of 

The  RA  will  determine  the  effectiveness  of  activities  mus 

the  BRD  candidate.  For  the  western  Gulf,  the  prevent  injur 

statistical  protocol  in  Appendix  H  provides  for  activity,  a 

the  methodology  that  the  RA  will  use  to  according  to  I 
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reduction  in  bycatch  mortality 
ile  red  snapper  if  the  test  is 
ing  the  primary  period  (July  or 
conducted  during  other  parts 
1,  most  likely,  catch  both  age 
snapper.  To  evaluate  the 
on  in  mortality  rate  of  thesf 

classes  attributable  to  the  BRD 
require  alternative  extensive 
ving  use  of  the  Goodyear 

iisessment  model  to  assign 
ctions  by  specific  size  classes 
0  and  age  1  red  snapper  catch. 
Gulf  the  RA  will  determine 
;s3  of  the  BRD  candidate  to,  on 
e  the  bycatch  of  finfish  by  30 
ight  compared  to  the  bycatch 
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r  to  provide  statistically  valid 
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Register. 
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advise  the  applicant,  in 
B|iD  is  not  c:ertified.  This 

explain  vvh\-  IJie  BRD  was 
id  what  the  applicant  niav  do 
fy  the  BRD  or  the  testing  ' 
improve  the  chances  of  having 
ied  in  the  future.  If  certification 
cause  of  insufficient 
I  le  RA  will  ex|)laiii  what 
lacking.  The  d|)plicant  must 
ditionai  information  within  00 
lipt  of  such  notification: 
applicant  must  re-applv.  If  the 
liy  certifies  the  BRD.  the  RA 
the  certification  in  the  Federal 


R  igiste 


ion  of  BRDs 

decertify  a  BRD  whenever  it 
that  it  no  longer  satisfies  the 
lifin  criterion.  Before 
■hether  to  decertify  a  BRD,  the 
ubiic  will  be  advised  and 
jportunity  to  comment  on  the 
any  proposed  decertification, 
insider  any  comments  from  the 
Liblic.  and  if  the  RA^elects  to 
lecertification  of  the  BRD,  the 
h  proposed  and  final  rules  in 
er  with  a  comment  period 
15  days  on  the  proposed  rule. 

With  Sea  Turtles 

section  is  provided  for 
purposes.  Sea  turtles  are  listed 
angered  Species  Act  as  either 
threatened.  The  following 
y  to  incidental  take  of  sea 
o'CFR  223.206(d)(1): 
les  taken  incidentally  during 
isliing  or  sc:ientific  resea'ch 
be  handled  with  due  care  to 
to  live  specimens,  observed 
d  returned  to  the  water   ■ 
le  following  procedures: 
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(A)  Sea  turtles  that  are  actively  moving  or 
determined  to  be  dead  (as  described  in 
paragraph  {B)(4)  below)  must  be  released 
over  the  stern  of  the  boat.  In  addition,  they 
must  be  released  only  when  fishing  or 
scientific  collection  gear  is  not  in  use.  when 
the  engine  gears  are  in  neutral  position,  and 
in  areas  where  they  are  unlikely  to  be 
recaptured  or  injured  by  vessels. 

(B)  Resuscitation  must  be  attempted  on  sea 
turtles  that  are  comatose  or  inactive  by: 

(1)  Placing  the  turtle  on  its  bottom  shell 
(plastron)  so  that  the  turtle  is  right  side  up 
and  elevating  its  hindquarters  at  least  6 
inches  (15.2  cm)  for  a  period  of  4  to  24  hours. 
The  amount  of  elevation  depends  on  the  size 
of  the  turtle:  greater  elevations  are  needed  for 
larger  turtles.  Periodically,  rock  the  turtle 
gently  left  to  right  and  right  to  left  by  holding 
the  outer  edge  of  the  shell  (carapace)  and 
lifting  one  side  about  3  inches  (7.6  cm)  then 
alternate  to  the  other  side.  Gently  touch  the 
eye  and  pinch  the  tail  (reflex  lest) 
periodically  to  see  if  there  is  a  response. 

(2)  Sea  turtles  being  resuscitated  must  be 
shaded  and  kept  damp  or  moist  but  under  no 
circiunstance  be  placed  into  a  t;ontainer 
holding  water.  A  water-soaked  towel  placed 
overihe  head,  carapace,  and  flippers  is  the 
most  effective  method  in  keeping  a  turtle 
moist. 

(3)  Sea  turtles  that  revive  and  become 
active  must  be  released  over  the  stern  of  the 
boat  only  when  fishing  or  scientific 
collec:tion  gear  is  not  in  use.  when  the  engine 
gears  are  in  neutral  position,  and  in  areas 
where  they  are  unlikely  to  be  recaptured  or  . 
injured  by  vessels.  Sea  turtles  that  fail  to 
respond  to  the  reflex  test  or  fail  to  move 
within  4  hours  (up  to  24,  if  possible)  nuist 

be  returned  to  the  water  in  the  same  manner 
as  that  for  actively  moving  turtles. 

(4)  A  turtle  is  determined  to  be  dead  if  the 
muscles  are  stiff  (rigor  mortis)  and/or  the 
flesh  has  begun  to  rot:  otherwise,  the  turtle 
is  determined  to  be  comatose  or  inactive  and 
resuscitation  attempts  are  necessarv. 

.Any  sea  turtle  so  taken  must  not  be 
t:onsumed,  sold,  landed,  offloaded, 
transshipped,  or  kept  below  deck. 
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Appendix  H — Statistical  Procedures  for 
Analyzing  BRD  Evaluation  Data 
Relative  to  the  Western  Gulf  Criterion 

NMFS  will  calculate  the  reduction  in 
bycatch  mortality  (F)=based  on  data  gathered 
during  the  testing.  Both  age  0  and  age  1  red 
snapper,  ranging  in  length  from  10  mm  to 
200  mm,  occur  frequently  in  shrimp  trawls. 
During  the  July/ August  (July  1-Augusl  31) 
period,  the  most  recently  spawned  year  class 
of  fish  have  not  fully  recruited  to  the  shrimp 
grounds:  thus  the  catch  is  represented  by  a 
relatively  narrow  length  range  of  individuals, 
all  of  which  are  considered  to  be  age  1.  The 
numerical  reduction  in  catch-per-unit-effort 
(CPUE)  of  this  specific  age  class  is  expected 


to  be  a  good  predictor  of  fishing  mortality  (F) 
reduction,  although  the  size  composition 
data  will  be  checked  for  any  particular  test. 
The  analysis  of  the  data  collected  under  this 
testing  protocol  will  be  based  on  a  modified   - 
paired  t-test.  Because  of  the  varying  age  and 
size  composition  of  the  red  snapper  catch 
taken  at  other  times  of  the  year,  more 
detailed  analyses  through  use  of  a  stock 
assessment  model  (Goodyear  1995) 
incorporating  the  size-specific  reduction 
performance  of  the  device  and  the  seasonal 
progression  of  F  must  be  conducted  to 
determine  if  the  BRD  candidate  will  meet  the 
bycatch  reduction  criterion.  Based  on  the 
time  of  the  year  that  the  test  is  conducted, 
NMFS  will  utilize  the  appropriate  technique 
to  assess  the  performance  of  the  BRD 
candidate  as  a  service  for  the  BRD  sponsor. 
All  experimental  tows  must  be  conducted 
in  conformance  with  the  requirements  of  the 
BRD  testing  protocol.  Data  collected  from  no 
more  than  20  tuning  tows  of  the  control  and 
experimental  trawls  (without  the  BRD 
candidate  installed)  must  be  included  to 


determine  if  any  net  bias  exists  prior  to 
beginning  certification  phase  testing.  To 
further  reduce  problems  caused  by  no  or  low 
catches,  a  tow  being  considered  for 
certification  in  the  western  Gulf  must  contain 
a  minimum  catch  of  5  red  snapper  in  at  least 
pne  trawl  for  inclusion  in  the  analvsis.  Once 
conducted,  the  tow  and  the  corresponding 
collected  data  become  the  permanent  part  of 
the  record  and  cannot  be  discarded.  Onlv  the 
successful  tows  will  count  toward  the 
minimum  required:  however,  information 
from  other  tows,  if  appropriate,  will  be  used 
in  the  analysis. 

Statistical  Approach  for  Calculation  of 
Bycatch  Mortality  (F)  Reduction  for  Devices 
Tested  in  luly/August 

The  statistical  approach  assumes  that  the 
BRD  to  be  tested  does  not  achieve  the 
minimum  required  reduction  rate.  (R.j.  The 
hypotheses  to  be  tested  are  as  follows: 
H,,:  BRD  does  not  achieve  the  minimum 
required  reduction  rate. 


Ha :  BRD  does  achieve  the  minimum  required       "* 
reduction  rate. 


R  denotes  the  actual  reduction  rate 
(unknown),  R,,  denotes  the  minimum 
required  reduction  rate,  nc  denotes  the  actual 
mean  CPUE  with  the  control,  and  ^b  denotes 
the  actual  mean  CPUE  with  the  BRD: 

With  any  hypothesis  testing,  there  are  two 
risks  involved  known  as  type  I  error 
(rejection  of  true  H„)  and  type  II  error 
^acceptance  of  false  H„).  The  probabilities  of 
committing  the.se  errors  are  denoted  by  alpha 
and  beta,  respectively.  The  probabilities  are 
inversely  related  to  each  other.  As  alpha 
increases,  beta  decreases  and  vice  versa.  An 
alpha  of  10  percent  will  be  u.sed.  The  two 
hypotheses  are  tested  using  a  "modified" 
paired  t-test. 

The  CPUE  values  for  the  control  and  BRD 
trawls  for  each  successful  tow  is  computed 
first  and  is  used  in  the  following 
computations: 


t  = 


(1-R„)  x-y 


»dO 


/Vn 


Where: 

X  the  observed  mean  CPUE  for  the  control, 

y  is  the  observed  mean  CPUE  for  the  BRD, 


sjd  is  the  standard  deviation  of  d,  = 

{(1-R.,)x,-Yt  lvalues, 
n  is  the  number  of  successful  tows  used  in 

the  analvsis,  and 
i  =  1,2,  .  .   .',n. 

The  H„  will  be  rejected  if  t  >  t^ipha.n  -  i 
where  taipha...  i  denotes  the  (1— alpha)100th 
percentile  score  in  the  t  distribution  with 
(n  -  1)  degrees  of  freedom. 

A  (1  -alpha)  100-percent  two-sided 
confidence  interval  on  R  consists  of  all 
values  of  R,,  for  which  H,.:  R  =  R,,  (versus  Ha 
R  *  R.,)  cannot  be  rejected  at  the  level  of 
significance  of  alpha.  One-sided  confidence 
intervals  on  R  could  also  be  computed 
appropriately. 

Appendix  I — Qualifications  of  Observer 

An  observer; 

1.  Must  have  a  Bachelor's  degree  in 
fisheries  biology  or  closely  related  field  from 
an  accredited  college,  have  at  least  6  months 
experience  working  with  a  universitv, 
college,  state  fisheries  agency.  NMFS,  or 
private  research  organization  such  as  the  Gulf 
and  South  Atlantic  Fisheries  Development 
Foundation  as  an  observer  on  a  trawler 
(including  research  trawlers)  in  the  southeast 
region,  or  have  successfully  completed  a 


training  course  conducted  or  approved  bv  the 
Director  of  the  NMFS  Southeast  Fisheries   ■ 
Science  Center. 

2.  Must  not  have  a  current  or  prior  . 
financial  relationship  with  the  entity  seeking 
BRD  certification.  In  addition,  any 
individual: 

1.  Applying  to  serve  as  an  observer  must 
provide  the  names,  addresses,  and  telephone 
numbers  of  at  least  three  references  who  can 
attest  to  the  apphcant's  background, 
experiences,  and  professional  ability.  These 
references  will  be  contacted;  unsatisfactory 
references  may  be  a  basis  for  disapproval  of 
an  applicant  as  an  observer. 

2.  Wishing  to  serve  as  an  observer  should 
submit  a  resume  and  supporting  documents 
to  the  Director.  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive.  Miami.  FL 
33149.  The  Center  will  use  this  information 
to  determine  which  names  will  to  be 
included  on  a  list  of  qualified  observers.  If  an 
applicant  is  not  approved  as  an  observer,  the 
RA  will  notif\'  the  applicant  of  the 
disapproval  and  will  provide  an  explanation 
for  the  denial. 

IFR  Doc.  03-24737  Filed  9-29-^3;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forvign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice. 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  today 
accepted  petitions  filed  by  South 
Carolina  Shrimpers'  Association,  P.O. 
Box  66,  McClellanville,  South  Carolina 
29458,  and  the  South  Carolina  Shrimp 
Growers  Association,  7575  Ethel  Post 
Office  Road,  Meggett,  South  Carolina 
29449.  for  trade  adjustment  assistance. 
The  groups  represent  shrimpers  and 
shrimp  growers,  respectively,  in  the 
state  of  South  Carolina.  The 
Administrator  will  determine  within  40 
days  whether  or  not  imports  of  shrimp 
and  prawns  contributed  importantly  to 
a  decline  in  domestic  producer  prices  of 
20  percent  or  more  during  the  marketing 
year  period  beginning  January  2002 
through  December  2002.  If  the 
determination  is  positive,  all  shrimp 
producers  in  South  Carolina  will  be 
eligible  to  apply  to  the  Farm  Service 
Agency  for  technical  assistance  at  no 
cost  and  for  adjustment  assistance 
payments. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ean-Louis  Pajot,  Coordinator,  Trade 
Adjustment  Assistance  for  Farmers, 
FAS,  USDA,  (202)  720-2916,  e-mail: 
trade. adjustment® fas. usda.gov. 

Dated:  Septeinber  25,  2003. 
A.  Ellen  Terpstra, 

Administrator.  Foreign  Agricultural  Service. 
[FR  Doc.  03-24861  Filed  9-29-03;  8:45  am] 
BUJJNG  CODE  3410-10-P. 


DEPARTMEI  IT  OF  AGRICULTURE 


Forest  Servi  :e 


Plumas  Cou|ity 
Committee 


Resource  Advisory 
(RAC);  Meeting 


AGENCY:  Forest  Service,  USDA- 
ACTION:  Notice  of  meeting. 


Tie 


Plumas  County  Resource 
Cojnmittee  (RAC)  will  hold  a 
Cictoberl7,  2003,  in 
C  alifornia.  The  purpose  of 
'  vill  be  to  review  and 
slate  of  projects  to  the 
National  Forest  Supervisor  for 
consideration  under  the  Title  2 
the  Secure  Rural  Schools 
Community  Self-Determination  Act 
is  the  third  funding  cycle 
this  Act. 


SUMMARY: 

Advisory 

meeting  on 

Greenville, 

the  meeting 

reconmiend 

Plumas 

funding 

provisions  o 

and 

of  2000.  This 

of  five  under 


DATES  &  ADD  BESSES:  The  October  17 
meeting  will  take  place  fi-om  9-4  p.m., 
at  the  Catholic  Church  Social  Hall,  209 


Jesse  Street, 


ireenville,  California. 


FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Anne  Schrar  lel  Taylor,  Forest 
Coordinator,  USDA,  Plumas  National 
Forest,  P.O.  ]  Jox  11500/159  Lawrence 
Street,  Quimy,  CA  95971;  (530)  283- 
7850;  or  by  e  -mail  eataylor@fs.fed.us. 
Final  agenda  s  are  posted  one  week  prior 
to  the  meetii  g  on  the  internet  at: 
http://www.j  s.fed.  us/r5/pay2states/ 
plumas.  Priar  meeting  minutes  and 
agendas  are  available  on  the  same  site. 

SUPPLEMENTS  RY  INFORMATION:  Agenda 
items  for  the  meeting  include:  (1) 
Introduce  ne  iv  committee  members  as 
needed;  (2)  review  nominations  and 
conduct  elec  tions  for  calendar  year  2004 
chairperson;  (3)  review  and  recommend 
a  slate  of  prelects  to  the  Plumas 
National  Forest  Supervisor  for  Cycle  3 
funding  consideration;  and  (4)  set  future 
meeting  schddule/logistics/agenda.  The 
meeting  is  o  »en  to  the  public  and 
individuals   nay  address  the  Committee 
after  being  r«  cognized  by  the  Chair. 

Dated:  Sept(  mber  19,  2003. 
James  M.  Peiii  i, 

Forest  Supen;  sor. 

(FR  Doc.  03-21682  Filed  9-29-03;  8:45  ami 

BILUNG  CODE  St  10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service  (RHS), 
USDA. 

ACTION:  Proposed  collection:  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures,  and 
Authorizations. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  1 ,  2003  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  MacDowell,  Senior  Loan 
Specialist,  Multi-Family  Housing 
Processing  Division,  RHS,  United  States 
Department  of  Agricultvue,  Stop  0781, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0781,    . 
Telephone:  (202)  720-1604. 
SUPPLEMENTARY  INFORMATION: 

Title:  Farm  Labor  Housing  Loan  and 
Grant  Policies,  Procedures,  and 
Authorizations. 

0MB  Number:  05  75-0045 . 

Expiration  Date  of  Approval:  May  31, 
2004. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Service 
(RHS)  is  authorized  under  Sections  514, 
515,  516,  and  521  of  Title  V  of  the 
Housing  Act  of  1949,  as  amended,  to 
make  initial  and  subsequent  loans  and 
grants  to  provide  housing  and  related 
facilities  for  domestic  farm  labor.  A  loan 
only  can  be  made  to  a  farmowner, 
family  farm  partnership,  family  faim 
corporation,  or  an  association  of  farmers 
whose  farming  operations  demonstrate  a 
need  for  farm  labor  housing  and  that  is 
engaged  in  agricultiual  or  aquacultural 
farming  operations  and  which  will  own 
the  housing  and  operate  it  on  a 
nonprofit  basis.  A  loan  can  also  be  made 
to  any  limited  partnership  in  which  the 
general  partner  is  a  nonprofit  entity.  A 
loan  and/or  grant  can  be  made  to  public. 
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private  nonprofit  organizations  for 
domestic  farm  labor  in  areas  where  need 
exists.  In  some  cases,  rental  assistance 
may  be  provided  to  eligible  tenants. 

RHS  has  the  responsibility  of  assuring 
the  public  that  funds  for  Labor  Housing 
projects  are  financed  to  build,  buy, 
improve  or  repair  farm  labor  housing 
and  related  facilities.  The  facilities 
financed  are  to  have  decent,  safe  and 
sanitary  living  conditions  and  are 
managed  and  operated  as  mandated  by 
Congress.  7  CFR  part  1944,  subpart  D 
was  issued  to  set  forth  the  policies  and 
procedures  and  delegation  of  authority 
for  making  initial  and  subsequent 
insured  loans  under  Section  514  and 
grants  under  Section  516  to  provide 
housing  and  related  facilities  for 
domestic  farm  labor  and  to  assure  that 
applicable  laws  and  authorities  are 
carried  out  as  intended. 

With  the  provisions  of  this  regulation, 
RHS  will  be  able  to  provide  the 
financial  assistance  and  necessary 
guidance  to  applicants  in  the 
development  of  their  project  proposals, 
h  provides  the  Agency  the  capacity  to 
meaningfully  evaluate  the  feasibility  of 
the  proposed  projects.  RHS  will  be  able 
to  assure  Congress  and  the  general 
public  that  all  Labor  Housing  projects 
will  be  operated  for  purposes  that  are 
intended,  and  for  the  benefit  of  those 
they  are  mandated  to  serve. 

The  required  information  is  collected 
on  a  project-by-project  basis  and  is  done 
so  in  accordance  with  the  amended 
Housing  Act  of  1949,  so  that  RHS  can 
provide  guidance  and  be  assured  of 
compliance  with  terms  and  conditions 
of  loan,  grant,  and/or  subsidy 
agreements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
•is  estimated  to  average  7.9  hours  per 
response. 

Respondents:  Farms,  Not-for-profit 
Institutions,  and  State,  Local  or  Tribal 
Governments. 

Estimated  Number  of  Respondents: 
695. 

Estimated  Number  of  Responses  per 
Respondent:  1.85. 

Estimated  Total  Annual  Burden  on 
Respondents:  10,151  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Givelekian, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  at  (202)  692-0039. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  ihe  proper  performance 
of  the  functions  of  RHS,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 


including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  Eire  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Tracy  Givelekian,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742,  1400 
Independence  Ave.,  SW,  Washington, 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  September  17,  2003. 
Arthur  A.  Garcia, 

Administrator.  Rural  Housing  Ser\'ice. 

IFR  Doc.  03-24675  Filed  9-29-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Yaudat  Mustafa  Taiyi,  and  International 
Business  Services,  Ltd,  and  Top  Oil 
Tools,  Ltd.,  and  Uni-Arab  Engineering 
and  Oil  Field  Services,  and  Jaime  Radi 
Mustafa  and  Nureddin  Shariff  Sehweil; 
Renewal  of  Order  Temporarily  Denying 
Export  Privileges 

In  the  Matter  of:  Yaudat  Mustafa 
Talyi.  a.k.a.  Joseph  Talyi,  888  Cross 
Gates  Boulevard,  Slidell,  Louisiana 
70458,  and.  International  Business 
Services,  Ltd.,  700  Cause  Boulevard, 
Suite  304,  Slidell,  Louisiana  70458,  and, 
41  Chamale  Cove  East.  Slidell. 
Louisiana  70460,  and,  2301  Covington 
Highway  190,  Slidell.  Louisiana  70460. 
Respondents;  and,  Top  Oil  Tools,  Ltd., 
41  Chamale  Cove  East.  Slidell, 
Louisiana  70460.  and,  Uni-Arab 
Engineering  and  Oil  Field  Services,  P.O. 
Box  46112,  Abu  Dhabi,  United  Arab- 
Emirates,  and,  Al-Gaith  Tower.  Hamden 
Street,  Flat  No.  1202,  Abu  Dhabi,  United 
Arab  Emirates,  and.  Jaime  Radi  Mustafa, 
a.k.a.  Radi  Mustafa,  888  Cross  Gates 
Boulevard,  Slidell.  Louisiana  70458, 
and,  Khalidiya.  P.O.  Box  46112.  Abu 
Dhabi,  United  Arab  Emirates,  and, 
Nureddin  Shariff  Sehweil,  a.k.a.  dean 
Sehweil,  888  Cross  Gates  Boulevard. 
Slidell,  Louisiana  70458,  and,  106 
Everest  Drive,  Slodell,  Louisiana  70461, 
and,  Khalidiya,  P.O.  Box  46112,  Abu 


Dhabi,  United  Arab  Emirates;  Related 
Persons.  . 

Through  the  Office  of  Export 
Enforcement  ("OEE"),  the  Bureau  of 
Industry  and  Security  ("BIS"),  U.S. 
Department  of  Commerce,  has  requested 
that  I  renew  the  order  ("TDO")  I  issued 
on  March  29,  2003,  pursuant  to  §  766.24 
of  the  Export  Administration 
Regulations  (currently  codified  at  15  - 
CFR  730-774  (2003))  ("EAR"),i 
temporarily  denying  all  U.S.  export 
privileges  of  Yaudat  Mustafa  Talyi, 
a.k.a.  Joseph  Talyi,  888  Cross  Gates 
Boulevard,  Slidell,  Louisiana  70458 
("Talyi"),  and  International  Business 
Services,  LTD.,  700  Cause  Boulevard, 
Suite  304,  Slidell,  Louisiana  70458,  41, 
Chamale  Cove  East,  Slidell,  Louisiana 
70460,  and  2301  Covington  Highway 
190,  Slidell,  Louisiana  70460  ("IBS"). 
Pursuant  to  Sections  766.24(c)  and 
766.23  of  the  EAR,  the  TDO  also  applies 
to  the  following  as  related  persons  to 
Talyi  and  IBS:  Top  Oil  Tools,  Ltd.  ("Top 
Oil"),  41  Chamale  Cove  East,  Slidell, 
Louisiana  70460;  Uni-Arab  Engineering 
and  Oil  Field  Services  ("Uni-Arab"), 
P.O.  Box  46112,  Abu  Dhabi,  United 
Arab  Emirates,  and,  Al-Gaith  Tower. 
Hamden  Street,  Flat  No.  1202,  Abu 
Dhabi,  United  Arab  Emirates:  Jaime 
Radi  Mustafa,  a.k.a.  Radi  Mustafa  ("Radi 
Mustafa"),  888  Cross  Gates  Boulevard, 
Slidell,  Louisiana  70458,  and, 
Khalidiya,  P.O.  Box  46112,  Abu  Dhabi, 
United  Arab  Emirates;  and  Nureddin 
Shariff  Sehweil,  a.k.a.  Dean  Sehweil 
("Dean  Sehweil"),  888  Cross  Gates 
Boulevard.  Slidell,  Louisiana  70458. 
and,  106  Everest  Drive,  Slidell, 
Louisiana  70461,  and,  Khalidiva,  P.O. 
Box  46112,  Abu  Dhabi,  United  Arab 
Emirates. 

BIS  States  in  its  September  5,  2003 
request  that,  based  upon  evidence 
previously  adduced  that  was  the  basis 
for  the  issuance  of  the  September  30, 
2002  order  and  the  March  29,  2003 
renewal  (as  modified  on  July  24.  2003 
to  add  Uni-Arab,  Radi  Mustafa,  and 
Dean  Sehweil  as  related  persons),  it 
believes  that  a  renewal  of  the  TDO  is 
necessary  to  prevent  further  violations 
of  U.S.  export  control  laws.  Specifically. 


'  From  August  21.  1994  through  November  12. 
2000,  (he  Art  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924.  which 
lutd  been  extendo<l  by  successive  Presidential 
Notices.  Ihe  last  of  which  was  August  3.  2000  (3 
C:FR.  2000  Comp.  397  (2001)).  continued  the  EAR 
in  effect  under  the  hiternational  Emergencv 
Economic  Powers  .Act  (50  I'.S.C.  1701-1707  (2000)) 
(••lEEPA").  On  NovemlxT  13.  2000.  the  Act  was 
reauthorized  and  it  remained  In  effect  through 
August  20.  2001.  Since  August  21.  2001.  Ihe  Act  has 
been  in  lapse  and  the  President,  through  Executive 
Order  13222  of  August  17.  2001  (3  CFR.  2001 
Comp.  7«3  (2002)),  as  extended  bv  the  Notice  of 
August  7.  2003  (6fl  FR  47833  (August  11.  2003)). 
has  continued  the  E.^R  in  effect  under  lEEPA. 
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the  evidence  indicates  that  after  the 
TDO  was  issued  on  September  30,  2002, 
the  persons  currently  subject  to  the  TDO 
deliberately  and  covertly  violated  its- 
terms.  See  BIS  Request  for  Renewal  of 
TDO,  dated  September  5,  2003,  at  5-7. 
BIS  has  also  established  a  close  and 
intimate  business  relationships  between 
Talyi  and  IBS,  and  Top  Oil,  Uni-Arab. 
Radi  Mustafa,  and  Dean  Sehweil,  such 
that  continuing  to  name  them  as  related 
persons  is  necessary  to  prevent  evasion 
of  the  TDO.  See  id.  at  7-9.  Further.  BIS 
has  produced  evidence  in  this  matter 
that  directly  contradicts  statements 
made  by  Radi  Mustafa  and  Dean 
Sehweil  in  sworn  affidavits  concerning 
prior  unauthorized  shipments  of  U.S.- 
origin  items  to  Libya  by  Uni-Arab.  See 
id.  at  10-13.  Finally.  BIS  states  that  both 
criminal  and  administrative  cases  are 
proceeding  against  Talyi.  IBS  and  Top 
Oil  that  can  result  in  criminal  and  civil 
fines,  a  term  of  imprisonment,  and/or  a 
denial  of  export  privileges,  and  that 
renewal  of  the  TDO  is  necessary  to 
prevent  further  violations  of  U.S.  export 
control  laws.  See  id.  at  13-14. 

Accordingly.  I  am  renewing  this  order 
because  I  have  concluded  that  a  TDO 
continues  to  be  necessary,  in  the  public 
interest,  to  prevent  an  imminent 
violation  of  the  EAR. 

It  is  therefore  ordered: 

First,  that  Yaudat  Mustafa  Talyi,  a.k.a. 
Joseph  Talyi.  888  Cross  Gates 
Boulevard.  Slidell.  Louisiana  70458 
("Talyi"),  and  International  Business 
Services,  Ltd..  700  Cause  Boulevard. 
Suite  304,  Slidell,  Louisiana  70458.  41 
Chamale  Cove  East.  Slidell.  Louisiana 
70460,  and  2301  Covington  Highway 
190,  Slidell.  Louisiana  70460  ("IBS") 
(hereinafter  collectively  referred  to  as 
the  "denied  persons");  and  the 
following  persons  subject  to  the  Order 
by  their  relationship  to  the  denied 
persons.  Top  Oil  Tools.  Ltd.,  41 
Chamale  Cove  East,  Slidell,  Louisiana 
70460;  Uni-Arab  Engineering  and  Oil 
Field  Services  ("Uni-Arab"),  P.O.  Box 
46112,  Abu  Dhabi,  United  Arab 
Emirates,  and,  Al-Gaith  Tower.  Hamden 
Street.  Flat  No.  1202,  Abu  Dhabi,  United 
Arab  Emirates;  Jaime  Radi  Mustafa, 
a.k.a.  Radi  Mustafa  ("Radi  Mustafa"), 
888  Cross  Gates  Boulevard,  Slidell, 
Louisiana  70458,  and,  Khaiidiya,  P.O. 
Box  46112,  Abu  Dhabi,  United  Arab 
Emirates;  and  Nureddin  Shariff  Sehweil. 
a.k.a.  Dean  Sehweil  ("Dean  Sehweil"). 
888  Cross  Gates  Boulevard  .Slidell , 
Louisiana  70458,  and,  106  Everest 
Drive,  Slidell.  Louisiana  70461.  and, 
Khaiidiya,  P.O.  Box  46112,  Abu  Dahabi, 
United  Arab  Emirates  (the  "related 
persons")  (together,  the  denied  persons 
and  the  related  persons  are  "persons 
subject  to  this  Order")  may  not,  directly 


or  indirectly,  participate  in  any  way  in 
any  transacti  )n  involving  any 
commodity,  i  oftware  or  technology 
(hereafter  colectively  referred  to  as 
"item")  expo  ied  or  to  be  exported  from 
the  United  SI  ates  that  is  subject  to  the 
Export  Admi  listration  Regulations 
("EAR"),  or  i  1  any  other  activity  subject 
to  the  EAR.  ii  icluding,  but  not  limited 
to: 

A.  Applyir  g  for,  obtaining,  or  using 
any  license.  1  .icense  Exception,  or 
export  contrc  1  document; 

B.  Carrying  on  negotiations 
concerning,  c  r  ordering,  buying, 
receiving,  usi  ng,  selling,  delivering, 
storing,  disp(  sing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  a  ny  way,  any  transaction 
involving  an;  item  exported  or  to  be 
exported  frot  i  the  United  States  that  is 
subject  to  the  EAR,  or  in  any  other 
activity  subject  to  the  EAR;  or 

C.  Benefitting  in  any  way  from  any 
transaction  ii  volving  any  item  exported 
or  to  be  expo  ted  from  the  United  States 
that  is  subjec  to  the  EAR,  or  in  any 
other  activity  subject  to  the  EAR. 

Second,  thi  it  no  person  may.  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  c  r  reexport  to  or  on  behalf 
of  a  person  s)  ibject  to  this  Order  any 
item  subject  1  o  the  EAR; 

B.  Take  an; '  action  that  facilitates  the 
acquisition  o  attempted  acquisition  by 
a  person  subj  ^ct  to  this  order  of  the 
ownership,  pDssession,  or  control  of  any 
item  subject  o  the  EAR  that  has  been  or 
will  be  expot  ted  from  the  United  States, 
including  fin  mcing  or  other  support 
activities  relj  led  to  a  transaction 
whereby  a  pe  rson  subject  to  this  order 
acquires  or  a1  tempts  to  acquire  such 
ownership,  pDssession  or  control; 

G.  Take  an  '  action  to  acquire  from  or 
to  facilitate  tie  acquisition  or  attempted 
acquisition  ft  Dm  a  person  subject  to  this 
order  of  any  :  tern  subject  to  the  EAR  that 
has  been  exp  )rted  from  the  United 
States; 

D.  Obtain  i  -om  a  person  subject  to  this 
order  in  the  I  Inited  States  any  item 
subject  to  the  EAR  with  knowledge  or 
reason  to  knc  w  that  the  item  will  be,  or 
is  intended  t(  i  be,  exported  from  the 
United  State! ;  or 

E.  Engage  i  i  any  transaction  to  service 
any  item  sub  ect  to  the  EAR  that  has 
been  or  will   le  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  thi :  order,  or  service  any  item, 
of  whatever  (  rigin,  that  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  thi  i  order  if  such  service 
involves  the  ise  of  any  item  subject  to 
the  EAR  that  has  been  or  will  be 
exported  frooi  the  United  States.  For 
purposes  of  t  lis  paragraph,  servicing 


means  installation,  maintenance,  repair, 
modification  or  testing. 

Third,  that,  in  addition  to  the  related 
person  named  above,  after  notice  and 
opportunity  for  comment  as  provided  in 
section  766.23  of  the  EAR,  any  other 
person,  firm,  corporation,  or  business 
organization  related  to  the  denied 
person  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  made  subject  to  the 
provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  EAR  where  the 
only  items  involved  that  are  subject  to 
the  EAR  are  the  foreign-produced  direct 
product  of  U.S.-origin  technology. 

In  accordance  with  the  provisions  of 
§  766.24(e)  of  the  EAR,  denied  persons 
may,  at  any  time,  appeal  this  Order  by 
filing  a  full  written  statement  in  support 
of  the  appeal  with  the  Office  of  the 
Administrative  Law  Judge,  U.S.  Coast 
Guard  ALJ  Docketing  Center,  40  South 
Gay  Street,  Baltimore,  Maryland  21202- 
4022.  A  related  person  may  appeal  to 
the  Administrative  Law  Judge  at  the 
aforementioned  address  in  accordance 
with  the  provisions  of  Section  766.23(c) 
of  the  EAR. 

This  Order  is  effective  immediately 
upon  expiration  of  the  order  issued  on 
March  29,  2003,  or  September  25,  2003, . 
and  shall  remain  in  effect  for  180  days. 

A  copy  of  this  Order  shall  be  served 
on  Talyi.  IBS,  Top  Oil,  Uni-Arab,  Radi 
Mustafa,  and- Dean  Sehweil,  and  shall  be 
published  in  the  Federal  Register. 

Entered  this  24th  day  of  September;  2003. 
Lisa  A.  Prager, 

Acting  Assistant  Secretary  for  Export 
Enforcement. 

[FR  Doc.  03-24783  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  3510-OT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Request  for  Revocation  in 
Part  and  Deferral  of  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews,  request  for 
revocation  in  part  and  deferral  of 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
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to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  August 
anniversary  dates.  In  accordance  with 
the  Depeirtment's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  antidumping  duty  order 
in  part  and  to  defer  the  initiation  of  an 
administrative  review  of  one  company 
in  one  countervailing  duty  order. 
EFFECTIVE  DATE:  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
Lntemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2002),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  August  anniversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidumping  duty  order  on  Certain 
Small  Diameter  Carbon  and  Alloy 
Seamless  Standard.  Line  and  Pressure 
Pipe  from  Romania.  In  addition,  the 
Department  received  a  request  to  defer 
for  one  year  the  initiation  of  the  January 
1,  2002  through  December  31,  2002 
administrative  review  of  the 
countervailing  duty  order  on  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
France  with  respect  to  one  exporter  in 
accordance  with  19  CFR  351.213(c).  The 


Department  received  no  objection  to  this 
request  for  any  party  cited  in  19  CFR 
351.213(c)(l)(ii). 

Initiation  of  Reviews  ^ 

In  accordance  with  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  August  31,  2004.  Also,  in 
accordance  with  19  CFR  351.213(c),  we 
are  deferring  for  one  year  the  initiation 
of  the  January  1,  2002,  through 
December  31,  2002,  administrative 
review  of  the  countervailing  duty  order 
on  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  France  with  respect  to  one 
exporter. 


Period  to  be  re- 
viewed 


Antidumping  Duty  Proceedings 


Argentina:  Oil  Country  Tubular  Goods,  A-357-810 

Siderca.  S.A.I.C 
Brazil:  Seamless  Pipe,  A-351-826 

V  &  M  do  Brasil  S.A. 
Canada: 

Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-1 22-822 

Continuous  Colour  Coat,  Ltd. 

Dofasco  Inc. 

Ideal  Roofing  Company,  Ltd. 

Impact  Steel  Canada  Ltd.  '  • 

Russel  Metals  Export 

Sorevco  and  Company,  Ltd. 

Steico  Inc.  < 

Pure  Magnesium,  A-122-814 

Magnola  Metallurgy  Inc. 

Norsk  Hydo  Canada,  Inc.                           ' 
France:  Industrial  Nitrocellulose,  A-427-009 

Bergerac  N.C. 
India:  Polyethylene  Terephttialate  (PET)  Film,  A-533-824  , 

Gareware  Polyester  Limited  ^ 
Italy:  Granular  Polytetrafluoroethylene  (PTFE)  Resin,  A^75-703 

Solvay  Solexis,  Inc. 
Japan: 

Corrosion-Resistant  Carbon  Steel  Flat  Products.  A-588-824 

JFE  Steel  Corporation 

Nippon  Steel  Corporation 

Kobe  Steel  Company,  Ltd.        ,  .  t  .  - 

Sumitomo  Metals ' 

Kawasho  Corporation 

Nisshin  Steel 

Granular  Pdytetrafluroethylene  Resin,  A-588-707 

Asahi  Glass  Fluoropolymers  Co.,  Ltd. 
Mexico:  Carbon  and  Alloy  Seamless  Standard,  Line  and  Pressure  Pipe  (Over  "/s  Inches).  A-201-827 

Tubos  de  Acero  de  Mexico,  S.A. 

Gray  Portland  Cement  and  Clinker,  A-201-802  

CEMEX,  S.A.  de  C.V. 

GCC  Cementos,  S.A.  de  C.V  ' 

Oil  Country  Tubular  Goods,  A-201-817 

Hylsa,  S.A.  de  C.V. 
Republic  of  Korea: 

Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-580-816 


8/1/02-7/31/03 
8/1/02-7/31/03 

8/1/02-7/31/03 


8/1/02-7/31/03 

8/1/02-7/31/03 

12/21/01-6/30/03 

8/1/02-7/31/03 

8/1/02-7/31/03 


8/1/02-7/31/03 
8/1/02-7/31/03 
8/1/02-7/31/03 

8/1/02-7/31/03 

8/1/02-7/31/03 
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Period  to  be  re- 
viewed 


Ltd. 


CX>ngbu  Steel  Co:.  Ltd. 
vDongshin  Special  Steel  Co., 

Hyundai  Hysco 

Pohang  Iron  and  Steel  Co.,  Ltd./Pohang  Coated  Steel  Co.,  Ijtd./Pohang  Steel  Indust 

SeAH  Steel  Cbrporation 

Union  Steel  Manufacturing  Co.,  Ltd. 

Stnjctural  Steel  Beams,  A-580-841 

Dongkuk  Steel  Mill  Co.,  Ltd. 

INI  Steel  Company 
Romania: 

Certain  Small  Diameter  Cartxjn  and  Alloy  Seamless  Standaijl,  Line  and  Pressure  Pipe,  A-485-805 
,  S.C.  Silcotub  S.A. 

S.C.  Petrotub  S.A. 

Cut-to-Length  Carbon  Steel  Plate,  A-485-803  

CSR  SA  Resita 

Metalexportimport.  S.A. 

MINMET,  S.A. 

Sidex  S.A. 
Taiwan:  Stainless  Steel  Sheet  and  Strip  in  Colls,  A-583-831 

Chia  Far  Industrial  Co.,  Ltd.^ 
The  People's  Republic  of  China: 

Petroleum  Wax  Candles  3,  A-570-504 

Amstar  Business  Co.,  Ltd. 

AtHome  America 

Avon  Products,  Inc. 

Candle  Worid  Industrial  Co.  , 

Dalian  Hanbo  Lighting  Co.,  Ltd. 

Dongguan  Fay  Candle  Company,  Ltd. 

Generaluxe  Factory 

Guangdong  Xin  Hui  City  Si  Qian  Art  &  Craft  Factory 

Jiangsu  Holly  Corporation 

Li  &  Fung  Trading  Ltd. 

Premier  Candle  Co.  Ltd. 

Qlngdao  Ktngking  Applied  Chemistry  Co.,  Ltd. 

Shandong  Jiaye  Gen.  Merch. 

Shanghai  Charming  Wax  Co.,  Ltd. 

Simon  Int'l  Ltd.  "  ' 

Sincere  Factory  Company 

Smartcord  Int'l  Co.,  Ltd./Rich  Talent  Trading 

Suzhou  Ind'l  Park  Nam  Kwong  ^ 

Taizhou  Int'l  Trae  Corp. 

Two's  Company  Inc. 

Universal  Candle  Co.,  Ltd. 

Zen  Continental  Co.,  Inc. 

Zhong  Hang-Scanwell  Intemational/Scanwell  Freight  Expresi  (LAX),  Inc. 


8/1/02-7/31/03 

8/1/02-7/31/03 
8/1/02-7/31/03 

7/1/02-6/30/03 
8/1/02-7/31/03 


Countervailing  Dut) 


Proceedings 


Canada: 

Alloy  Magnesium  C-122-815 
Magnola  Metallurgy  Inc. 
Norsk  Hydro  Canada  Inc 
Pure  Magnesium,  C-122-815 
Magnola  Metallurgy  Inc. 
Norsk  Hydro  Canada  Inc. 


1/1/02-12/31/02 


1/1/02-12/31/02 


Deferral  of  Initiation  of  Ad  tninistrative  Review 


France:  Stainless  Steel  Sheet  and  Strip  in  Coils,  C-427-815 


1/1/02-12/31/02 


Ugine  S.A. 


None. 


SusF  snsion  Agreements 


'  Company  inadvertently  omitted  from  previous  initiation  notice 

2  Company  inadvertently  omitted  from  previous  initiation  notice, 

3  If  one  of  the  above  named  companies  does  not  qualify  for  i 
Republic  of  China  who  have  not  qualified  for  a  separate  rate  are 
the  named  exporters  are  a  part. 


separate  rate,  all  other  exporters  of  petroleum  wax  candles  from  the  People's 
deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which 
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During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR 
351.221(c)(l)(i). 

Dated:  September  24,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  II. 

[FR  Doc.  03-24766  Filed  9-29-03;  8:45  am] 

BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  000724217-3238-06] 

Solicitation  of  Applications  for  the 
Minority  Business  Development  Center 
(MBDC)  Program 

AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  revising  the 
announcement  soliciting  competitive 
applications  to  operate  its  Minority 
Business  Development  Center  (MBDC) 
Program  published  on  Friday,  August 
29,  2003  (68  FR  51965).  The  original 
solicitation  is  amended  to  (1)  clarify  that 
there  are  only  three  basic  areas  under 
the  work  requirements,  and  (2)  update 
the  computer  requirements  imder  the 
headings  Network  Design,  Desktop 
Workstations,  Maintenance  and 
Security,  and  Time  for  Compliance. 
DATES:  The  closing  date  for  applications 
for  each  MBDC  project  is  October  10, 


2003.  Anticipated  time  for  processing  of 
applications  is  one  himdred  twenty 
(120)  days  from  the  date  of  the 
publication  of  this  Notice. 

MBDA  anticipates  that  awards  for  the 
MBDC  program  will  be  made  with  a 
start  date  of  January  1,  2004.  Completed 
applications  for  the  MBDC  program 
must  be  (1)  mailed  (USPS  postmark)  to 
the  address  below;  or  (2)  received  by 
MBDA  no  later  than  5  p.m.  Eastern 
Daylight  Time.  Applications 
postmarked  later  than  the  closing  date 
or  received  after  the  closing  date  and 
time  will  not  be  considered. 
ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  application.  Completed  application 
packages  must  be  submitted  to:  Office  of 
Business  Development,  Minority 
Business  Development  Center  Program 
Office,  Office  of  Executive  Secretariat, 
HCHB,  Room  5063,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

If  the  application  is  hand-delivered  by 
the  applicant  or  his/her  representative, 
one  signed  original  plus  two  (2)  copies 
of  the  application  must  be  delivered  to 
Room  1874,  which  is  located  at 
Entrance  #10,  15th  Street,  NW.,  between 
Pennsylvania  and  Constitution 
Avenues. 

FOR  FURTHER  INFORMATJON  CONTACT:  For 

further  information,  contact  the  MBDA 
National  Enterprise  Center  (NEC)  for  the 
geographic  service  area  in  which  the 
project  will  be  located  or  visit  MBDA's 
Minority  Business  Internet  Portal 
(MBDA  Portal)  at  http://www.mbda.gov. . 
SUPPLEMENTARY  INFORMATION:  The 
Minority  Business  Development  Agency 
revises  its  announcement  soliciting 
competitive  applications  to  operate  its 
Minority  Business  Development  Center 
(MBDC)  Program  published  on  Friday, 
August  29,  2003  (68  FR  51965)  to 
provide  clarification  concerning  the 
number  of  basic  areas  under  the  work 
requirements,  and  to  amend  computer 
requirements  for  MBDC. 

On  page  51968,  a  typographical  error 
appears  under  the  heading  "Work 
Requirements".  The  notice  incorrectly 
states  that  the  MBDC  is  required  to 
perform  work  in  four  (4)  basic  areas. 
This  notice  clarifies  that  there  are  only 
thi«e  (3)  basic  areas  where  the  NABDC 
must  perform  work:  Market 
Development,  Client  Services,  and 
Operational  Quality. 

Also,  on  pages  51970  through  51972 
of  the  Federal  Register  notice,  the 
Computer  Requirements  for  the  MBDC 
Program  have  been  amended  to  reflect 
the  following  changes: 


1.  Under  the  heading  Network  Design: 

•  The  term  "server-based  local  area 
netvirork"  has  been  substituted  for 
"Client  Server"  for  clarity; 

•  The  requirement  for  a  service  pack 
3  or  greater  server  has  been  deleted; 

»  The  requirement  for  a  Domain 
Controller  server  has  been  deleted; 

•  Grant  recipients  may  use  a  Pentiimi 
IV  class  CPU,  instead  of  a  Pentiiun  IV 
CPU;  and 

•  The  requirement  for  a  trusted 
relationship  between  the  servers  of 
MBDA's  and  the  award  recipient's  has 
been  deleted. 

2.  Under  the  heading  Desktop 
Workstations: 

•  Grant  recipients  may  use  a  Pentium 
IV  class  CPU,  instead  of  a  Pentium  IV 
CPU; 

•  The  option  of  XP  Professional 
software  has  been  added  to  Operating 
systems; 

•  A  requirement  for  a  software  or 
hardware-based  Firewall  has  been 
added  to  the  antivirus  protection 
software;  and 

•  The  requirement  that  50%  of  all 
employee  workstations  to  be  fully 
operational  during  business  hours,  has 
been  deleted. 

3.  Under  the  heading  Maintenance 
and  Security: 

•  The  requirement  for  a  trusted 
relationship  for  any  security  component 
has  been  deleted. 

4. Under  the  heading  Time  for 
Compliance: 

•  The  requirement  for  the  contact 
information  for  the  ISP  Technical 
Contact  has  been  deleted. 

The  amended  Computer 
Requirements  reads  as  follows: 

Computer  Requirements 

MBDA  requires  that  all  award 
recipients  meet  certain  requirements 
related  to  the  acquisition,  installation, 
configuration,  maintenance  and  security 
of  information  technology  (IT)  assets  in 
order  to  ensure  seamless  and  productive 
interface  between  and  among  all  grant 
recipients,  minority-owned  businesses, 
the  MBDA  Federal  IT  system  and  the 
public.  These  required  assets  and  their 
configuration  are  hereinafter  referred  to 
as  the  "enterprise."  The  basic 
components  of  the  enterprise  are  the 
desktop  workstations,  the  server,  local 
area  network  (LAN)  components  and  a 
connection  to  the  Internet. 

At  a  minimum,  each  grantee  shall 
provide  one  (1)  desktop  computer  for 
the  exclusive  use  of  each  employee 
delivering  minority  business  assistance 
to  the  public  under  an  award  from 
MBDA.  All  desktop  computers  shall  be 
inter-connected  with  a  Server  computer 
using  an  Ethernet  protocol  enabling 
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communication  with  all  workstations  on 
the  network.  The  Server  shall  have  a 
constant,  high-speed  Internet 
connection,  active  during  all  business 
hours,  preferably  through  a  DSL  or  cable 
modem  connection.  The  recipient  shall 
ensure  that  each  of  his/her  employees, 
to  include  management,  administrative 
persormel,  contractors,  full-time,  part- 
time,  and  non-paid  (volunteer)  staff 
have  a  unique  electronic  mail  (email) 
address  available  to  the  public.  Each 
grantee  shall  design,  develop  and 
maintain,  in  accordance  with  the 
computer  requirements,  a  presence  on 
the  Internet's  World  Wide  Web  and 
shall  maintain  appropriate  computer 
and  network  security  precautions 
during  all  periods  of  funding  by  MBDA. 
All  IT  requirements,  as  described 
herein,  shall  be  met  within  thirty  (30) 
calendar  days  after  the  award. 

1.  Network  Design:  At  all  locations 
where  services  are  delivered  to  the 
eligible  public  as  defined  by  Executive 
Order  11625,  the  recipient  shall  operate 
a  server-based  local  aiea  network  (LAN) 
enabling  each  staff  person  delivering 
services  to  the  eligible  public  exclusive 
access  to  a  personal  computer 
workstation  during  all  business  hours. 
MBDA  shall,  from  time  to  time, 
designate  certain  configurations  of  the 
enterprise  hardware  and  software  to 
meet  interface  requirements. 

■    Currently.  MBDA  recommends 
servers  using  an  operating  system  that  is 
fuUy  compatible  with  Microsoft 
Windows  2000.  Any  server  providing 
principal  service  to  the  desktops  shall 
contain  18  or  more  gigabytes  (GB)  of 
hard  drive  space  using  two  or  more  9 
GB+  disks  configured  appropriately  to 
ensure  data  retention  should  one  disk 
fail.  At  least  one  (1)  Pentium  IV  class 
central  processing  unit  (CPU),  shall  be 
used  in  the  DC  server,  or  any  other 
server  providing  principal  service  to  the 
desktops.  Web  servers,  mail  servers  and/ 
or  servers  maintained  by  a  third  party 
such  as  an  Internet  Service  Provider 
(ISP)  shall  meet  the  minimum  server 
specifications  as  stated  herein. 

2.  Desktop  Workstations:  All  desktop 
systems  shall  not  be  more  than  two  (2) 
calendar  years  old  at  time  of  award  and 
shall  contain  a  Pentium  fV  class  central 
processing  unit  (CPU),  operating  at 
speeds  not  less  than  2+  Gigahertz  (GHz). 
Each  desktop  system  shall  contain  a 
hard  drive  with  a  storage  capacity  of  at 
least  twenty  (20)  GB  and  512  Megabytes 
of  RAM.  All  desktop  systems  shall  have 
installed  an  operating  system  fully 
compatible  with  Microsoft  Windows 
2000  or  XP  Professional,  with  MS  Office 
2000  Professional  or  higher.  Microsoft 
Internet  Explorer  6.x  .  and  a  software  or 
hardware-based  Firewall.  Additionally. 


at  least  one  workstation  have  installed 
both  a  full  p4ge  scanner,  along  with 
software  ful^  compatible  with  Adobe 
Acrobat  software  for  the  production  of 
electronic  document  submissions. 

3.  Maintenance  and  Security:  A 
network  maf  ("as-built")  reflecting 
adherence  to  the  computer  and 
networking  Requirements  set  forth 
herein  shall  je  maintained  by  the 
recipient  for  review  by  MBDA  at  any 
time.  Each  n  cipient  shall  designate  and 
train  one  adi  linistrative  person 
competent  ii  the  operation  of  an 
operations  s;  stem  fully  compatible  with 
Windows  20  30  network  and  local  area 
network  (LA  '*J)  technology  as  described 
herein.  Fron  time  to  time,  MBDA  may 
require  certa  n  software  be  loaded  on 
servers  and  <  esktops.  In  any  given  year, 
the  cost  of  th  is  additional  software  mav 
be  S200.00  p  3r  workstation  and  3500.00 
per  server,  si  ch  additional  cost  may  be 
borne  by  MB  DA.  Every  employee  of  the 
MBDC  shall  )e  assigned  a  unique 
username  an  i  password  to  access  the 
system.  Ever  •  employee  shall  be 
required  to  s  gn  a  written  computer 
security  agre  jment.  (A  suggested  format 
for  the  comp  iter  security  agreement 
will  be  provi  ied  at  the  time  of  award.) 
Every  manag  sr,  employee,  and 
contractor  ar  d  any  other  person  given 
access  to  the  computer  system  shall  sign 
the  security  i  greement  and  an  original 
copy  of  the  s  gned  agreement  shall  be 
kept  in  the  N  BDC's  files.  A  photocopy 
of  the  agreen  ent  shall  be  sent  by  fax  to 
MBDA  at:  (21 12)  482-2693  no  later  than 
thirty  (30)  di  ys  after  receipt  of  the 
award.  All  si  bsequent  new  hires  and 
associations   equiring  access  to  the 
MBDC  or  Mi  DA  systems  shall  read, 
understand  i  nd  sign  the  security 
agreement  pi  ior  to  issuance  of  a 
password.  Ni  i  employee  shall  have 
access  to  the  MBDA  system  without  a 
signed  secur  ty  agreement  on  file  at 
MBDA. 

4.  Web  sit€ :  Each  recipient  shall  create 
and  maintaii  a  public  Web  site  using  a 
unique  addn  ss  (e.g.,  http://n'vv\v.center- 
name.com].'  'he  first  page  (Index  page) 
of  the  Web  s  te  shall  clearly  identify'  the 
recipient  as  <  Minority  Business 
Developmen  Center  funded  by  the  U.S. 
Department  (  f  Commerce's  Minority 
Business  De\  elopment  Agency. 

The  Index  jage  of  the  Web  site  shall 
load  on  softv  are  fully  compatible  with 
Windows  Inl  arnet  Explorer  6.x  browser 
software  usii  g  a  normal  home  computer 
with  56Kb/s  malog  phone  line 
connection  i:  i  less  than  ten  (10)  seconds. 
The  Web  site  shall  contain  the  names  of 
all  managers  and  employees,  the 
business  anc  mailing  address  of  the 
Center,  busii  ess  phone  and  fax  numbers 
and  email  ac  dresses  of  the  MBDC  and 


employees,  a  statement  referencing  the 
services  available  at  the  MBDC.  the 
hours  under  which  the  MBDC  operates 
and  a  link  to  the  MBDA  homepage 
[http://www.mbda.gov).  For  purpose  of 
electronically  directing  clients  to  the 
appropriate  MBDC  staff,  the  Web  site 
shall  also  contain  a  short  biographical 
statement  for  each  employee  of  the 
MBDC  including  management, 
contractors,  part-time,  full-time,  and 
non-paid  (volunteer)  personnel, 
providing  services  directly  to  the 
eligible  public  under  an  award  from 
MBDA.  This  biographical  statement 
shall  contain:  the  full  name  of  the 
employee,  and  a  brief  description  of  the 
expertise  of  the  employee  to  include 
academic  degrees,  certifications  euid  any 
other  pertinent  information  with  respect 
to  that  employee's  qualifications  to 
deliver  minority  business  assistance 
services  to  eligible  members  of  the 
public. 

No  third  party  advertising  of 
commercial  goods  and  services  shall  be 
permitted  on  the  site_^All  links  from  the 
site  to  other  than  federal,  state  or  local 
government  agencies  and  non-profit 
educational  institutions  must  be 
requested,  in  advance  and  in  writing, 
through  the  Chief  Information  Officer, 
MBDA  Office  of  Information 
Technology  Services  to  the  Grants 
Office  for  written  approval.  Such 
approval  shall  not  be  unreasonably 
withheld  but  approval  is  subject  to 
withdrawal  if  MBDA  determines  the 
linked  site  unsuitable.  No  employee  of 
the  MBDC.  nor  any  other  person,  shall 
use  the  MBDC  Web  site  for  any  purpo.se 
other  than  that  approved  under  the 
terms  of  the  agreement  between  the 
recipient  and  MBDA.  Every  page  of  the 
Web  site  shall  comply  with  Federal 
standards  of  the  American  With 
Disabilities  Act,  Section  508,  and  be 
reviewed  by  the  r^ipient  for  accuracy, 
current,  and  appropriateness  every  three 
(3)  months.  Appropriate  privacy  notices 
and  handicapped  accessibility  will  be 
predominately  featured.  From  time  to 
time,  MBDA  shall  audit  the  recipient's 
Web  site  and  recommend  changes  in 
accordance  with  the  guidelines  set  forth 
herein. 

5.  Time  for  Compliance:  Within  thirty 
(30)  days  after  receipt  of  the  award,  the 
recipient  shall  report  via  email  to  the 
Chief  Information  Officer,  MBDA  Office 
of  Information  Technology  Services  and 
the  MBDA  Office  of  Business 
Development  that  he/she  has  complied 
with  all  technical  requirements  as 
specified  herein.  Within  thirty  (30)  days 
after  receipt  of  the  award,  the  recipient 
shall  report  the  name,  contact  telephone 
number  and  email  address  of  the  Project 
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Director,  Network  or  System 
Administrator. 

6.  Performance  System:  All  required 
performance  reporting  to  MBDA  shall  be 
conducted  via  the  Internet  using  the 
Performance  system  to  be  found  at  a 
secure  Web  site  (http://www.mbda.gov). 
Within  thirty  (30)  days- after  the  receipt 
of  award,  each  MBDC  business 
consultant  and/ or  anyone  providing 
business  assistance  to  the  public  under 
the  award  shall  have  satisfactorily 
completed  the  Performance  System 
Training  Course  (PSTC).  This  course  is 
available  on-line  from  the  Performance 
Web  site  (http://www.mbda.gov).  Only 
those  persons  giving  direct  assistance  to 
the  eligible  public  shall  be  given 
passwords  and  access  to  enter 
Performance  data  into  the  system.  Only 
trained  staff  shall  enter  data  into  the 
Performance  system.  There  shall  be  no 
"sharing"  of  passwords  on  the 
Performance  system.  MBDA  encourages 
input  of  information  on  a  daily  basis. 

7.  Data  Integrity:  The  recipient  shall 
take  the  necessary  steps  to  ensure  that 
all  data  entered  into  MBDA  systems, 
and  systems  operated  by  the  recipient  in 
support  of  the  award,  or  by  any 
employee  of  the  recipient  is  accurate 
and  timely. 

Dated:  September  24,  2003. 

Ronald  N.  Langston, 

National  Director.  Minority  Business 
Development  Agency. 

|FR  Doc.  03-24636  Filed  9-29-03:  8:45  am] 
BILUNG  CODE  3510-21-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  000724218-3239-07] 

Solicitation  of  Applications  for  the 
Native  American  Business 
Development  Center  (NABDC)  Program 

AGENCY:  Minority  Business 
Development  Agency. 
action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  revising  the 
announcement  soliciting  competitive 
applications  to  operate  its  Native 
American  Development  Center 
(NABDC)  Program  published  on  Friday, 
August  29,  2003  (68  FR  51981).  The 
original  solicitation  is  amended  to  (1) 
clarify  the  total  Federal  amount  for  the 
Arizona  Statewide  NABDC  award,  (2) 
clarify  that  there  are  only  three  basic 
areas  under  the  work  requirements,  and 
(3)  update  the  computer  requirements 
under  the  headings  Network  Design, 


Desktop  Workstations,  Maintenance  and 
Security,  and  Time  for  Compliance. 
DATES:  The  closing  date  for  applications 
for  each  NABDC  project  is  October  10, 
2003.  Anticipated  time  for  processing  of 
applications  is  one  hundred  twenty 
(120)  days  from  the  date  of  the 
publication  of  this  Notice.  MBDA 
anticipates  that  awards  for  the  NABDC 
program  will  be  made  with  a  start  date 
of  January  1,  2004.  Completed 
applications  for  the  NABDC  program 
must  be  (1)  mailed  (USPS  postmcurk)  to 
the  address  below;  or  (2)  received  by 
MBDA  no  later  than  5:00  p.m.  Eastern 
Daylight  Time.  Applications 
postmarked  later  than  the  closing  date 
or  received  after  the  closing  date  and 
time  will  not  be  considered. 
ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  application.  Completed  application 
packages  must  be  submitted  to:  Office  of 
Business  Development,  Native 
American  Business  Development  Center 
Program  Office,  Office  of  Executive 
Secretariat,  HCHB,  Room  5063,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

If  the  application  is  hand-delivered  by 
the  applicant  or  his/her  representative, 
one  signed  original  plus  two  (2)  copies 
of  the  application  must  be  delivered  to 
Room  1874,  which  is  located  at 
Entrance  #10.  15th  Street,  NW,  between 
Pennsylvania  and  Constitution 
Avenues. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact  the  MBDA 
National  Enterprise  Center  (NEC)  for  the 
geographic  .ervice  area  in  which  the 
project  will  be  located  or  visit  MBDA's 
Minority  Business  Internet  Portal 
(MBDA  Portal)  at  http://www.mbda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Minority  Business  Development  Agency 
revises  its  announcement  soliciting 
competitive  applications  to  operate  its 
Native  American  Development  Center 
(NABDC)  Program  published  on  Fridav, 
August  29,  2003  (68  FR  51981)  to 
provide  clarification  concerning  the 
total  Federal  amount  and  the  number  of 
basic  areas  under  the  work 
requirements,  and  to  amend  computer 
requirements  for  NABDC. 

On  page  51991  of  the  Federal  Register 
notice,  the  total  Federal  amount 
available  for  the  operation  of  the 
Arizona  Statewide  NABDC  was 
incorrectly  stated.  The  total  Federal 
amount  should  be  S188,000  for 
operation  of  the  Arizona  Statewide 
NABDC. 

On  page  51984,  a  typographical  error 
appears  under  the  heading  "Work 


Requirements".  The  notice  incorrectly 
states  that  the  .NABDC  is  required  to 
perform  work  in  four  (4)  basic  areas. 
This  notice  clarifies  that  there  are  only 
three  (3)  basic  areas  where  the  NABDC 
must  perform  work:  Market 
Development,  Client  Services,  and 
Operational  Quality. 

Finally,  on  pages  51986  through 
51988  of  the  Federal  Register  notice,  the 
requirements  listed  under  the  heading 
Computer  Requirements  for  the  NABDC 
Program  is  amended  to  reflect  the 
following  changes: 

1.  Under  the  heading  Network  Design: 

•  The  term  "server-based  local  area 
network"  has  been  substituted  for 
"Client  Server"  for  clarky. 

•  The  requirement  for  a  service  pack 
3  or  greater  server  has  been  deleted; 

•  The  requirement  for  a  Domain 
Controller  server  has  been  deleted; 

•  Grant  recipients  may  use  a  Pentium 
IV  class  CPU,  instead  of  a  Pentium  IV 
CPU; 

•  The  requirement  for  a  trusted        - 
relationship  between  the  servers  of 
MBDA's  and  the  award  recipient's  has 
been  deleted. 

2.  Under  the  heading  Desktop 
Workstations: 

•  Grant  recipients  may  use  a  Pentium 
IV  class  CPU,  instead  of  a  Pentium  IV 
CPU; 

•  The  option  of  XP  Professional 
software  has  been  added  to  Operating 
systems;  * 

•  A  requirement  for  a  software  or 
hardw£ire-based  Firewall  has  been 
added  to  the  antivirus  protection 
software; 

•  The  requirement  that  50%  of  all 
employee  workstations  to  be  fully 
operational  during  business  hours,  has 
been  deleted; 

3.  Under  the  heading  Maintenance 
and  Security: 

•  The  requirement  for  a  trusted 
relationship  for  any  security  component 
has  been  deleted. 

4.  Under  the  heading  Time  for  ^ 
Compliance: 

•  The  requirement  for  the  contact 
information  for  the  ISP  Technical 
Contact  has  been  deleted. 

The  amended  Computer 
Requirements  reads  as  follows: 

Computer  Requirements 

MBDA  requires  that  all  award 
recipients  meet  certain  requirements 
related  to  the  acquisition,  installation, 
configuration,  maintenance  and  security 
of  information  technology  (IT)  assets  in 
order  to  ensure  seamless  and  productive 
interface  between  and  among  all  grant 
recipients,  Native  American  and  other 
minority-owned  businesses,  the  MBDA 
Federal  IT  system  and  the  public.  These 
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required  assets  and  their  configiuation 
are  hereinafter  referred  to  as  the 
"enterprise."  The  basic  components  of 
the  enterprise  are  the  desktop 
workstations,  the  server,  local  area 
network  (LAN)  components  and  a     >. 
connection  to  the  hitemet. 

At  a  minimum,  each  grantee  shall 
provide  one  (1)  desktop  computer  for 
the  exclusive  use  of  each  employee 
delivering  minority  business  assistance 
to  the.  public  under  an  award  from 
MBDA.  All  desktop  computers  shall  be 
inter-connected  with  a  Server  computer 
using  an  Ethernet  protocol  enabling 
communication  with  all  workstations  on 
the  network.  The  Server  shall  have  a 
constant,  high-spieed  Internet 
connection,  active  during  all  business 
hours,  preferably  through  a  DSL  or  cable 
modem  connection.  The  recipient  shall 
ensure  that  each  of  his/her  employees, 
to  include  management,  administrative 
persoimel,  contractors,  full-time,  part- 
time,  and  non-paid  (volunteer)  staff 
have  a  unique  electronic  mail  (e-mail) 
address  available  to  the  public.  Each 
grantee  shall  design,  develop  and 
maintain,  in  accordance  with  the 
computer  requirements,  a  presence  on 
the  Internet's  World  Wide  Web  and 
shall  maintain  appropriate  computer 
and  network  security  precautions 
during  all  periods  of  funding  by  MBDA. 
All  IT  requirements,  as  described 
herein,  shall  be  met  within  thirty  (30) 
calendar  days  after  the  award. 

1.  Network  Design:  At  all  locations 
where  services  are  delivered  to  the 
eligible  public  as  defined  by  Executive 
Order  11625,  the  recipient  shall  operate 
a  server-based  local  area  network  (LAN) 
enabling  each  staff  person  delivering 
services  to  the  eligible  public  exclusive 
access  to  a  personal  computer 
workstation  during  all  business  hours. 
-  MBDA  shall,  from  time  to  time, 
designate  certain  configurations  of  the 
enterprise  hardware  and  software  to 
meet  interface  requirements. 

Cvurrently,  MBDA  recommends   ' 
servers  using  an  operating  system  that  is 
fully  compatible  with  Microsoft 
Windows  2000.  Any  server  providing 
principal  service  to  the  desktops  shall 
contain  18  or  more  gigabytes  (GB)  of 
hard  drive  space  using  two  or  more  9 
<»B+  disks  configured  appropriately  to 
ensure  data  retention  should  one  disk 
fail.  At  least  one  (1)  Pentium  IV  class 
central  processing  unit  (CPU),  shall  be 
used  in  the  DC  server  or  any  other 
server  providing  principal  service  to  the 
desktops.  Web  servers,  mail  servers  and/ 
or  servers  maintained  by  a  third  party 
such  as  an  Internet  Service  Provider 
(ISP)  shall  meet  the  minimum  server 
specifications  afi  stated  herein. 


2.  Desktop  Workstations:  All  desktop 
systems  shal  not  be  more  than  two  (2) 
calendar  yea  s  old  at  time  of  award  and 
shall  contain  a  Pentium  IV  class  central 
processing  u  lit  (CPU),  operating  at 
speeds  not  k  ss  than  2+  Gigahertz  (GHz). 
Each  desktoj  system  shall  contain  a 
hard  drive  w  th  a  storage  capacity  of  at 
least  twenty  20)  GB  and  512  Megabytes 
of  RAM.  All  iesktop  systems  shall  have 
installed  an  operating  system  fully 
compatible  v*ith  Microsoft  Windows 
2000  or  XP  P  rofessional,  with  MS  Office 
2000  Profess  onal  or  higher,  Microsoft 
Internet  Expfcrer  6.x  ,  and  a  software  or 
hardware-based  Firewall.  Additionally, 
at  least  one  v  orkstation  shall  have 
installed  bot  i  a  full  page  scanner,  along 
with  softwar  s  fully  compatible  with 
Adobe  Acroh  at  software  for  the 
production  a  electronic  document 
submissions. 

3.  Mainten  ince  and  Security:  A 
network  map  ("as-built")  reflecting 
adherence  to  the  computer  and 
networking  i  jquirements  set  forA 
herein  shall  1  le  maintained  by  the 
recipient  for  review  by  MBDA  at  any 
time.  Each  re  :ipient  shall  designate  and 
train  one  adii  linistrative  person 
competent  in  the  operation  of  an 
operations  sj  stem  fully  compatible  with 
Windows  2000  network  and  local  area 
network  (LAK)  technology  as  described 
herein.  From  time  to  time,  MBDA  may 
require  certa  n  software  be  loaded  on 
servers  and  qesktops.  In  any  given  year, 
the  cost  of  this  additional  software  may 
be  $200.00  pi  (r  workstation  and  $500.00 
per  server,  si  ch  additional  cost  may  be 
borne  by  MB  DA.  Every  employee  of  the 
NABDC  shal  be  assigned  a  unique 
username  an  1  password  to  access  the 
system.  Ever  '  employee  shall  be 
required  to  s  gn  a  written  computer 
security  agrei  sment.  (A  suggested  format 
for  the  compi  iter  security  agreement 
will  be  provi  led  at  the  time  of  award.) 
Every  manag  jr,  employee,  and 
contractor  an  d  any  other  person  given 
access  to  the  computer  system  shall  sign 
the  security  <  greement  emd  an  original 
copy  of  the  s  gned  agreement  shall  be 
kept  in  the  N  f\BDC's  files.  A  photocopy 
of  the  agreen  ent  shall  be  sent  by  fax  to 
MBDA  at:  (2(  2)  482-2693  no  later  than 
thirty  (30)  da  fs  after  receipt  of  the 
award.  All  si  bsequent  new  hires  and 
associations  :  equiring  access  to  the 
NABDC  or  M  BDA  systems  shall  read, 
understand  apd  sign  the  security 
agreement  pr  lor  to  issuance  of  a 
password.  N<  employee  shall  have 
access  to  the  vfBDA  system  without  a 
signed  securi  ty  agreement  on  file  at 
MBDA. 

4.  Web  site  Each  recipient  shall  create 
and  maintain  a  public  Web  site  using  a 
unique  addrc  ss  (e.g.,  http://www.center- 


name.com\.  The  firs^page  (Index  page) 
of  the  Web  site  shall  clearly  identify  the 
recipient  as  a  Native  American  Business 
Development  Center  funded  by  the  U.S. 
Department  of  Commerce's  Minority 
Business  Development  Agency.  The 
Index  page  of  the  Web  site  shall  load  on 
software  fully  compatible  with 
Windows  Internet  Explorer  6.x  browser 
software  using  a  normal  home  computer 
with  56Kb/s  analog  phone  line 
connection  in  less  than  ten  (10)  seconds. 
The  Web  site  shall  contain  the  names  of 
all  managers  and  employees,  the 
business  and  mailing  address  of  the 
Center,  business  phone  and  fax  numbers 
and  e-mail  addresses  of  the  NABDC  and 
employees,  a  statement  referencing  the 
services  available  at  the  NABDC,  the 
hours  under  which  the  NABDC  operates 
and  a  link  to  the  MBDA  homepage 
[http://www.mbda.gov).  For  purpose  of 
electronically  directing  clients  to  the 
appropriate  NABDC  staff,  the  Web  site 
shall  also  contain  a  short  biographical 
statement  for  each  employee  of  the 
NABDC  including  management, 
contractors,  part-time,  full-time,  and 
non-p£dd  (volunteer)  personnel, 
providing  services  directly  to  the 
eligible  public  under  an  award  from 
MBDA.  This  biographical  statement 
shall  contain:  the  full  name  of  the 
employee,  and  a  brief  description  of  the 
expertise  of  the  employee  to  include 
academic  degrees,  certifications  and  any 
other  pertinent  information  with  respect 
to  that  employee's  qualifications  to 
deliver  minority  business  assistance 
services  to  eligible  members  of  the 
public. 

No  third  party  advertising  of 
commercial  goods  and  services  shall  be 
permitted  on  the  site.  All  links  from  the 
site  to  other  than  federal,  state  or  local 
government  agencies  and  non-profit 
educational  institutions  must  be 
requested,  in  advance  and  in  writing, 
through  the  Chief  Information  Officer, 
MBDA  Office  of  Information 
Technology  Services  to  the  Grants 
Office  for  written  approval.  Such 
approval  shall  not  be  unreasonably 
withheld  but  approval  is  subject  to 
withdrawal  if  MBDA  determines  the 
linked  site  unsuitable.  No  employee  of 
the  NABDC,  nor  any  other  person,  shall 
use  the  NABDC  Web  site  for  any 
purpose  other  than  that  approved  under 
the  terms  of  the  agreement  between  the 
recipient  and  MBDA.  Every  page  of  the 
Web  site  shall  comply  with  Federal 
standards  of  the  American  With 
Disabilities  Act,  Section  508,  and  be 
reviewed  by  the  recipient  for  accuracy, 
current,  and  appropriateness  every  thjee 
(3)  months.  Appropriate  privacy  notices 
and  handicapped  accessibility  will  be 
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predominately  featured.  From  time  to 
time,  MBDA  shall  audit  the  recipient's 
Web  site  and  recommend  changes  in 
accordance  with  the  guidelines  set  forth 
herein. 

5.  Time  for  Compliance:  Within  thirty 
(30)  days  after  receipt  of  the  award,  the 
recipient  shall  report  via  e-mail  to  the 
Chief  Information  Officer,  MBDA  Office 
of  Information  Technology  Services  sad 
the  MBDA  Office  of  Business 
Development  that  he/she  has  complied 
with  all  technical  requirements  as 
specified  herein.  Within  thirty  (30)  days 
after  receipt  of  the  award,  the  recipient 
shall  report  the  name,  contact  telephone 
number  and  e-mail  address  of  the 
Project  Director,  Network  or  System 
Administrator. 

6.  Performance  System:  All  required 
performance  reporting  to  MBDA  shall  be 
conducted  via  the  Internet  using  the 
Performance  system  to  be  found  at  a 
secure  Web  site  (http://www.mbda.gov). 
Within  thirty  (30)  days  after  the  receipt 
of  award,  each  NABDC  business 
consultant  and/or  anyone  providing 
business  assistance  to  the  public  under 
the  award  shall  have  satisfactorily 
completed  the  Performance  System 
Training  Course  (PSTC).  This  course  is 
available  on-line  from  the  Performance 
Web  site  (http://www.mbda.gov).  Only 
those  persons  giving  direct  assistance  to 
the  eligible  public  shall  be  given 
passwords  and  access  to  enter 
Performance  data  into  the  system.  Only 
trained  staff  shall  enter  data,  into  the 
Performance  system.  There  shall  be  no 
"sharing"  of  passwords  on  the 
Performance  system.  MBDA  encourages 
input  of  information  on  a  daily  basis. 

7.  Data  Integrity:  The  recipient  shall 
take  the  necessary  steps  to  ensure  that 
all  data  entered  into  MBDA  systems, 
and  systems  operated  by  the  recipient  in 
support  of  the  award,  or  by  any 
employee  of  the  recipient  is  accurate 
and  timely. 

Dated:  September  24.  2003. 
Ronald  N.  Langston. 

National  Director.  Minority  Business 
Development  Agency. 

|FR  Doc.  03-246.15  Filed  9-29-03;  8:45  am] 
BILLING  CODE  3510-21 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  091603G] 

Endangered  Species;  Permit  No.  1174 
and  Permit  No.  1360 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scientific  research  permit 
modification. 

SUMMARY:  Notice  is  hereby  given  that 
requests  for  modifications  of  scientific 
research  permits  No.  1174  submitted  by 
Harold  Brundage,  Environmental 
Research  and  Consulting,  Inc,  112 
Commons  Coiul,  Chadds  Ford, 
Pennsylvania  19317,  and  No.  1360 
submitted  by  Dr.  David  Secor, 
Chesapeake  Biological  Laboratory, 
University  of  Maryland  Center  for 
Environmental  Science,  P.O.  Box  38, 
Solomons,  Maryland  20619,  have  been 
granted. 

ADDRESSES:  The  modifications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits.Conservation  and  Education 
Division,  Office  of  Protected  Resoiu-ces, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,MD  20910  (phone 
301/713-2289,  fax  310/713-0376)  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Jefferies  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  modifications  have  been 
granted  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.) 
and  the  provisions  of  §  222.306  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  fish  and  wildlife  (50 
CFR  222-226). 

Mr.  Brundage  is  authorized  to  sample 
for  and  collect  2,500  shortnose  sturgeon 
(Acipenser  brevirostrum)  annually  in 
the  Delaware  River  and  Estuar\'  system 
and  in  the  lower  Susquehanna  River/ 
Chesapeake  Bay  Complex.  The 
objectives  of  the  study  are  to  collect  data 
on  current  distribution,  abundance, 
length  structure  and  movements  of 
shortnose  sturgeon.  This  modification 
will  extend  the  total  authorized  takes 
through  August  31,  2004. 

Dr.  Secor  is  authorized  to  determine 
the  ages  of  shortnose  sturgeon  caught  in 
the  Hudson  river  by  interpreting 
annulus  of  pectoral  fin  spines.  The 
method  uses  10  captive  shortnose 
sturgeon  from  seven  age  classes  (70 
total)  from  US  Fish  and  Wildlife  Service 
Warm  Springs  Fish  Hatchery.  Georgia. 
This  modification  will  extend  the  total 
authorized  takes  through  November  30, 
2004. 


Issuance  of  these  modifications,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permits:  (1)  Were 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  these  permits;  and  (3)  are  consistent 
with  the  purposes  and  policies  set  forth 
in  section  2  of  the  ESA. 

Dated:  September  22.  2003.    • 
Stephen  L.  Leathery, 

Chief.  Permits,  Consen'otion  and  Education 
Division .  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  03-24735  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Technical  Assistance 
Teleconferences  for  Organizations 
Interested  in  Applying  for  a  2004  Learn 
and  Serve  America  Program  Grant 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  technical  assistance 
conference  calls. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
'Corporation')  will  be  providing  six 
teleconferences  for  potential  applicants 
for  a  Learn  emd  Ser\'e  America  School- 
based  grant  competition  (The  official 
Notice  of  Funds  Availability  will  be 
published  on  or  about  November  14, 
2003).  Approximately  S3. 5  million  will 
be  available  for  grants  to  be  awarded  to 
state  education  agencies;  or  nonprofit 
organizations  with  programs  in  two  or 
more  states.  Funds  for  this  grant 
competition  are  FY  2003  funds  available 
under  authority  provided  by  Pub.  L. 
108-7.  Participation  in  these  calls  is 
optional. 

The  technical  assistance 
teleconferences  are  designed  to  support 
potential  applicants  in  preparing  high 
quality  proposals.  Teleconferences 
scheduled  in  October  2003  will  focus 
on: 

(1)  Developing  innovative 
collaborations  between  schools  and 
other  community  organizations: 

(2)  Designing  impact  evaluation 
strategies  as  an  integral  part  of 
application  development;  and. 

(3)  Creating  programs  that  are 
designed  to  be  replicated  and/or 
increased  in  scale.  Teleconferences 
scheduled  in  February  2004  will  focus 
on  clarification  of  the  grant  application 
guidelines  and  an  introduction  to 
eGrants.  the  Corporation's  Web-based 
grant  managementsystem. 
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The  Corporation  expects  to  make 
awards  to  applicants  proposing 
innovative  service-learning  initiatives  in 
two  program  areas  of  high  importance  to 
the  Corporation:  (1)  Homeland  Security 
through  creation  of  programs  that 
engage  schools,  students,  their  families, 
with  community-based  organizations  in 
activities  to  minimize  the  damage  or 
speed  the  recovery  from  disasters  and 
emergencies  (Schools  often  serve  as  the 
locus  of  a  community's  response  to 
disasters  by  storing  supplies  and 
providing  shelter  and  housing  for 
victims  and  responders  to  any  local 
emergency);  (2)  Bridging  the  Digital 
Divide  through  programs  that  reduce 
inequality  in  technological  literacy, 
access  to  technology,  or  address 
underutilization  of  available  technology 
and  its  applications.  In  both  program 
areas  the  Corporation  strongly 
encourages  incorporation  of  adult, 
especially  senior,  volunteers. 
Applicants  may  also  address  both  issues 
areas  within  a  single  program  design. 
DATES:  Teleconference  Dates:  The  first 
three  calls,  focused  on  developing  high- 
quality  programs,  will  take  place  on 
Wednesday,  October  29,  2003,  from  2- 
3:30  p.m.  e.s.t.,  on  Thursday,  October 
30,  2003,  from  4-5:30  p.m.  e.s.t.,  and  on 
Tuesday,  November  4,  2003,  from  1- 
2:30  p.m.  e.s.t.  The  second  roimd  of 
calls,  to  clarify  program  guidance,  will 
take  place  on  Friday,  February  6,  2004, 
from  1-2:30  p.m.  e.s.t.,  on  Thursday, 
February  12  from  3-4:30  p.m.  e.s.t..  and 
on  Tuesday,  February  17,  2004,  from  4- 
5:30  p.m.  e.s.t.  Please  register  for  these 
calls  by  telephoning  Juanita  Peoples  at 
(202)  606-5000  xll7.  The  Corporation 
strongly  encourages  potential  applicants 
to  participate  in  both  calls.  Availability 
is  limited  to  the  first  30  registrants  per 
call. 

ADDRESSES:  Corporation  for  National 
and  Community  Service,  Learn  and 
Serve  America,  1201  New  York  Avenue. 
NW.,  Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Abbott,  Learn  and  Serve  America, 
mabbott@cns.gov,  202-606-5000  xl20. 

Dated:  September  24,  2003. 
Amy  B.  Cohen, 

Director.  Learn  and  Serve  America. 
[PR  Doc.  03-24729  Filed  9-29-03:  8:45  ami 
BH.LINO  CODE  G0SO-SS-4> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coliection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 


re(  uests : 


I|iformation  Officer,  invites 
the  proposed  information 
as  required  by  the 
Reduction  Act  of  1995. 

persons  are  invited  to 
on  or  before 


of  the  Chief 
conunents  on 
collection 
Paperwork 

DATES:  Intere  ited 
submit  comn  ents 
December  1.  !003. 

SUPPLEMENTA 1Y  INFORMATION:  Section 
3506  of  the  P  iperwork  Reduction  Act  of 
1995  (44  U.SJC.  Chapter  35)  requires 
that  the  Offic  j  of  Management  and 
Budget  (OME )  provide  interested 
Federal  agent  ies  and  the  public  an  early 
opportunity  t  a  comment  on  information 
collection  rec  uests.  OMB  may  amend  or 
waive  the  reciiirement  for  public 
consultation  \o  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piu-pose  of  the 
information  c  oUection,  violate  State  or 
Federal  law,  i  ir  substantially  interfere 
with  any  agei  icy's  ability  to  perform  its 
statutory  obli  ;ations.  The  Leader, 
Regulatory  In  ormation  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publi  shes  that  notice  containing 
proposed  infc  rmation  collection 
requests  prioi  to  submission  of  these 
requests  to  O  ^B.  Each  proposed 
information  c  allection.  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  ex  sting  or  reinstatement;  (2) 
Title;  (3)  Sum  mary  of  the  collection;  (4) 
Description  o  '  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  md  frequency  of 
collection;  an  d  (6)  Reporting  and/or 
Recordkeepin  g  burden.  OMB  invites 
public  commi  snt. 

The  Depart  nent  of  Education  is 
especially  int  jrested  in  public  comment 
addressing  th  3  following  issues:  (1)  Is 
this  collectioi  i  necessary  to  the  proper 
functions  of  t  le  Department;  (2)  will 
this  informati  on  be  processed  and  used 
in  a  timely  mi  inner;  (3)  is  the  estimate 
of  burden  ace  urate;  (4)  how  might  the 
Department  e  ihance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  anc  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  u  se  of  information 
technology. 

Dated:  .Septei  iber  24,  2003. 

Angela  C.  Arrii  igton, 

Leader,  Regula, 
Group.  Office  o 


Office  of  Spe^al 
Rehabilitativi  i 


Type  ofReitiew. 

Title:  Part  E 
■  Disabilities 
Performance 

Frequency: 


I  ory  Information  Management 
the  Chief  Information  Officer. 


Education  and 
Services 


Reinstatement, 
of  the  Individuals  with 
E  ucation  Act  Biennial 
Report. 
Annually. 


Affected  Public:  Federal  Government; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reportingand  Recordkeeping  Hour 
Burden: 

Responses:  60. 

Burden  Hours:  12,000. 

Abstract:  State  educational  agencies 
are  required  to  establish  goals  for  the 
performance  of  children  with 
disabilities  in  that  State  that  promote 
the  purposes  of  Part  B  of  the  Individuals 
with  Disabilities  Education  Act  (Part  B). 
States  must  also  establish  performance 
indicators  that  the  State  will  use  to 
assess  its  progress  in  achieving  these 
goals.  Section  612(a)(16)  of  Part  B 
requires  States  to  report  to  the  Secretary 
on  the  progress  that  the  State  has  made 
toward  meeting  its  goals.  The  Office  of 
Special  Education  Programs  (OSEP)  is 
implementing  an  integrated,  four-part 
accountability  strategy:  (1)  Verifying  the 
effectiveness  and  acciu-acy  of  States' 
monitoring,  assessment,  and  data 
collection  systems;  (2)  attending  to 
States  at  high-risk  for  compliemce, 
financial,  and/or  management  failure; 
(3)  supporting  States  in  assessing  their 
performance  and  compliance,  and  in 
planning,  implementing,  and  evaluating 
improvement  strategies;  and  (4)  focusing 
OSEP's  intervention  on  States  with  low 
ranking  Reporting  requirements  for 
States'  Self- Assessments.  Improvement 
Plans,  and  Biennial  Performance 
Reports  are  being  combined  in  this  Part 
B  Annual  Performance  Report. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2355.  When  you  access  the 
information  collection,  click  on        ' 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-24648  Filed  9-29-03;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDANo.84.116N] 

Fund  for  the  Improvement  of 
Postsecondary  Education — Special 
Focus  Competition  (Institutional 
Cooperation  and  Student  Mobility  in 
Postsecondary  Education  Among  the 
United  States,  Canada  and  Mexico); 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2004 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondar>' 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
institutions  of  higher  education  and 
other  public  and  private  nonprofit 
institutions  and  agencies. 

Applications  Available:  December  10, 
2003. 

Deadline  for  Transmittal  of 
Applications:  April  16,  2004. 

Deadline  for  Intergovernmental 
fleweiv;  July  15,  2004. 

Estimated  Available  Funds:  $300,000. 

Estimated  Range  of  Awards:  $30,000. 
$200,000— $215,000  for  four-year 
duration  of  grant. 

Estimated  Average  Size  of  Awards: 
$30,000  fdr  FY  2004.  $210,000  for  four- 
year  duration  of  grant. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  bv  anv 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  uselo 
evaluate  your  application.  You  must 
limit  your  narrative  to  the  equivalent  of 
no  more  than  twenty  (20)  double-spaced 
pages  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
title  page,  the  budget  section,  including 


the  narrative  budget  justification,  the 
assiirances  and  certifications,  the 
resumes,  the  bibliography,  or  the  letters 
of  support. 

Our  reviewers  will  not  read  any  pages 
of  your  application  narrative  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  82,  85, 
86,  97,  98,  and  99. 
SUPPLEMENTARY  INFORMATION:  This 
program  is  a  Special  Focus  Competition 
to  support  projects  addressing  a 
particular  problem  area  or  improvement 
approach  in  postsecondary  education. 
The  competition  also  includes  an 
invitational  priority  to  encourage 
proposals  designed  to  support  the 
formation  of  educational  consortia  of 
American,  Canadian,  and  Mexican 
institutions  of  higher  education  to 
encourage  cooperation  in  the 
coordination  of  curricula,  the  exchange 
of  students  and  the  opening  of 
educational  opportunities  throughout 
North  America.  The  invitational  priority 
is  issued  in  cooperation  with  Canada 
cmd  Mexico.  Canadian  and  Mexican 
institutions  of  higher  education 
participating  in  any  consortium 
proposal  responding  to  the  invitational 
priority  may  apply,  respectively,  to 
Human  Resources  Development  Canada 
and  the  Mexican  Department  of  Public 
Education  for  additional  funding  under 
separate  Canadian  and  Mexican 
competitions. 

Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Invitational  Priority:  Projects  that 
support  consortia  of  institutions  of 
higher  education  that  promote 
institutional  cooperation  and  student 
mobility  among  the  United  States, 
Canada,  and  Mexico.  , 

Aligning  Your  Proposal  to  the  Review 
Criteria 

The  success  of  this  Special  Focus 
Competition  depends  upon(l)  the 
extent  to  which  funded  projects  are 
being  replicated — i.e..  adopted  or 
adapted  by  others;  and  (2)  the  manner 
in  which  projects  are  being 
institutionalized  and  continued  after 
grant  funding.  These  two  results 


constitute  FIPSE's  indicators  of  the 
success  of  our  program. 

If  funded,  you  will  be  asked  to  collect 
and  report  data  from  your  project  on 
steps  taken  toward  these  goals. 
Consequently,  applicants  are  advised  to 
include  these  two  outcomes  in 
conceptualizing  the  design, 
implementation,  and  evaluation  of  the 
proposed  project.  Consideration  of 
FIPSE's  two  performance  outcomes  is  an 
important  part  of  many  of  the  review 
criteria  discussed  b«low.  Thus,  it  is  * 

important  to  the  success  of  your 
application  that  you  include  these 
objectives.  Their  measure  should  be  a 
part  of  the  project  evaluation  plan,  along 
with  measures  of  objectives  specific  to 
your  project. 

Methods  for  Appl)ing  Selection  Criteria 

We  give  equal  weight  to  the  listed 
criteria.  Within  each  of  the  criteria,  we 
give  equal  weight  to  each  of  the  factors^ 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  we  use 
selection  criteria  chosen  from  those 
listed  in  34  CFR  75.210  of  EDGAR. 

Application  Procedures 

-Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunitv  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed  - 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2004,  the  Department  is 
continuing  to  expand  its  pilot  project  for 
electronic  submission  of  applications  to 
include  additional  formula  grant 
programs  and  additional  discretionary 
grant  competitions.  The  Program  for 
North  American  Mobility  in  Higher 
Education  [84.1 16N]  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
Program  for  North  American  Mobility  in 
Higher  Education,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application).  Users  of  e-Application 
will  be  entering  data  on-line  while  ^ 

completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
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this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved' 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  taevaluate  its  success  and 
solicit  suggestions  for  its  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  volimtary. 

•  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation.  We  strongly 
recommend  that  you  do  not  wait  until 
the  application  deadline  date  to  initiate 
an  e-Application  package. 

•  Ydu  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  may  submit  all  documents 
electronically,  including  the  Title  Page 
which  substitutes  for  ED  424  in  the 
Program  for  North  American  Mobility  in 
Higher  Education,  the  Budget  Summary 
Sheet  which  substitutes  for  ED  524  in 
the  Program  for  North  American 
Mobility  in  Higher  Education,  and  all 
necessary  assurances  and  certifications. 

•  Your  e-Application  must  comply 
with  any  page  limit  requirements 
described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Title  Page, 
which  substitutes  for  ED  424  in  the 
Program  for  North  American  Mobility  in 
Higher  Education,  to  the  Application 
ControUCenter  after  following  these 
steps: 

1.  Print  the  Title  Page,  which 
substitutes  for  ED  424,  from  e- 
Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  the  Title  Page, 
which  substitutes  for  ED  424. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hcu-d 
copy  signature  page  of  the  Title  Page, 
which  substitutes  for  ED  424. 

4.  Fax  the  signed  Title  Page,  which 
substitutes  for  ED  424,  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  other  forms  at  a 
later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavailability:  If  you  elect  to  participate 
in  the  e-Application  pilot  for  the 
Program  for  North  American  Mobility  in 


Higher  Educ  ition  and  you  are  prevented 
ftnm  submit  ing  your  application  on  the 
application  deadline  date  because  the  e- 
Application  system  is  unavailable,  we 
will  grant  yau  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  <  lectronically,  by  mail,  or  by 
hand  deliveiy.  For  us  to  grant  this 
extension — 

1.  You  mu  >t  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  or  this  competition;  and 

2.  (a")  The  ( -Application  system  must 
be  unavailah  e  for  60  minutes  or  more 
between  the  lours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the 
application  <  eadline  date;  or' 

(b)  The  e-1  .pplication  system  must  be 
unavailable  :  or  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  periad  of  time  between  3:30  and 
4:30  p.m..  W  ishington,  DC  time)  on  the 
application  c  eadline  date. 

The  Depar  ment  must  acknowledge 
and  confirm  these  periods  of 
unavailabilit  /  before  granting  you  an 
extension.  Ti  i  request  this  extension  or 
to  confirm  th  e  Department's 
acknowledge  ment  of  any  system 
unavailabilit  /,  you  may  contact  either 
(1)  the  perso:  1  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  or  (  >.)  the  e-GRANTS  help  desk 
at l-888-33r-8930. 

You  may  access  the  electronic  grant 
application  f  jr  the  Program  for  North 
American  Mi  )bility  in  Higher  Education 
at:  http://e-gi  ants.ed.gov. 

For  Applic  ations  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398,  Jessup  MD  20794-1398. 
Telephone  (tall  free):  1-877-433-7827. 
FAX:  (301)  4  70-1244.  If  you  use  a 
telecommun  cations  device  for  the  deaf 
(TDD),  you  n  lav  call  (toll  free)  1-877- 
576-7734. 

You  may  a  so  contact  ED  Pubs  at  its 
Web  site:  htt  i://www.ed.gov/pubs/ 
edpubs.html 

Or  you  ma  r  contact  ED  Pubs  at  its  e- 
mail  address  edpubs@inet.ed.gov. 

If  you  requ  est  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  is  follows:  CFDA  number 
84.116N. 


FOR  FURTHER 

Fund  for  the 
Postsecondaiy 
Department 
NW.,  8th  Flobr 
8544.  Telepho 
Internet:  httf 

If  you  use 
device  for 
the  Federal 
(FIRS)  at  1-i 

Individual ; 
obtain  this 


thi! 


INFORMATION  CONTACT: 

Improvement  of 
Education  (FIPSE),  U.S. 
Education.  1990  K  Street, 
,  Washington,  DC  20006- 
ne:  (202)  502-7500  or  via 
//www.ed.gov/FIPSE. 
telecommunications 
deaf  (TDD),  you  may  call 

I:  iformation  Relay  Service 

apO-877-8339. 

with  disabilities  may 

document  in  an  alternative 


format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  number  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  number.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free  at  1-888- 
293-6498;  or  in  the  Washington.  DC 
area  at  (202)512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://w'ww.access.gpo.gov/nara/ 
index. titml. 

Program  Authority:  20  U.S.C.  1138-1138d. 

Dated:  September  25,  2003. 

Saliy  Stroup, 

Assistant  Secretary.  Office  of  Postsecondary 
Education. 

[PR  Doc.  03-24794  Filed  9-29-03:  8:4.'>  am] 

BILLING  CODE  W00-01-P 


DEPARTMENT  OF  EDUCATION 

RIN1820ZA31 

National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR) 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services.  Department  of 

Education. 

ACTION:  Notice  of  final  priority. 

summary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  establishes  a  final  priority  for 
one  new  award  under  the  Assistive 
Technology  Act  (AT  Act)  Technical 
Assistance  Program  (TA)  for  NIDRR. 
The  Assistant  Secretary  may  use  this 
priority  for  competitions  in  fiscal  year 
(FY)  2003  and  later  years.  We  take  this 
action  to  focus  attention  on  an  area  of 
national  need.  We  intend  this  priority  to 
measure  and  improve  the  outcomes  of 
the  Assistive  Technology  (AT)  State 
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grant  program  that  serves  individuals 
with  disabilities. 

Waiver  of  Delayed  Effective  Date 

Tlje  Administrative  Procedure  Act 
requires  that  a  proposed  rule  be 
published  at  least  30  days  before  its 
effective  date,  except  as  otherwise 
provided  for  good  cause  (20  U.S.C. 
553(d)(3)).  During  the  30-day  public 
comment  period  on  this  notice,  no 
comments  were  received.  For  this 
reason,  and  in  order  to  make  timely 
grant  awards,  the  Secretary  has 
determined  that  a  delayed  effective  date 
is  unnecessary  and  impracticable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT, 

SUPPLEMENTARY  INFORMATION: 

We  published  a  notice  of  proposed 
priority  in  the  Federal  Register  on 
August  14,  2003  (68  FR  48739).  There 
are  no  differences  between  the  notice  of 
proposed  priority  and  this  notice  of 
final  priority. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register.  A 
notice  inviting  applications  for  FY  2003 
awards  was  published  in  the  Federal 
Register  on  August  14.  2003  (68  FR  48741). ' 
This  notice  does  not  preclude  us  from 
proposing  or  funding  additional  priorities, 
subject  to  meeting  applicable  rulemaking 
requirements. 

When  inviting  applications  we 
designate  each  priority  as  absolute, 
competitive  preference,  or  invitational. 
The  effect  of  each  type  of  priority 
follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2)(i));  or  (2)  selecting  an 


application  that  meets  the  competitive 
priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
competitive  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Background 

The  background  statement  for  this 
priority  was  published  in  the  notice  of 
proposed  priority  on  August  14,  2003 
(68  FR  48739). 

Priority 

The  Assistant  Secretary  proposes  a 
Data  Collection  Technical  Assistance 
Project.  The  purpose  of  the  project  is  to 
maintain  and  support  the  existing  Web- 
based  data  collection  instrument  for  the 
AT  Act  State  grantees  and  to  develop, 
implement,  test,  support  and  maintain  a 
Web-based  data  collection  instrument 
for  the  AT  Act  Protection  and  Advocacy 
(P&A)  grantees.  The  Data  Collection 
Technical  Assistance  Project  must: 

(a)  Maintain  and  support  the  existing 
Web-based  data  collection  instrument 
for  the  AT  Act  State  grantees  and 
develop,  implement,  test,  support  and 
maintain  a  Web-based  data  collection 
and  analysis  system,  including  a  data 
collection  instrument  for  the  AT  Act 
P&A  grantees  to  assess  performance 
outcomes; 

(b)  Train  entities  funded  under  the  AT 
Act  in  the  use  of  the  data  collection 
systems  including  specific  training  on 
the  data  collection  instruments; 

(c)  Generate  analytical  reports  based 
on  the  data  collected  from  the  grantees 
and  prepare  an  annual  report  on 
grantees'  performance  and  outcomes, 
including  interpretations  of  findings; 

(d)  Identify  and  evaluate  successful 
strategies  that  can  be  linked  to  increased 
access  to  and  provision  of  AT  based  on 
the  data  collected  from  the  grantees, 
including  analyses  of  use  of  AT  by 
individuals  with  disabilities  and 
national  trends  related  to  AT  use  by 
individuals  with  disabilities; 

(e)  Coordinate  information 
dissemination  activities  and  distribute 
information  about  access  to  and 
provision  of  AT  for  individuals  with 
disabilities  of  all  ages  to  the  AT  Act 
State  grantees,  AT  Act  P&A  grantees, 
grantees  providing  TA  to  the  AT  Act . 
State  grantees  and  P&A  grantees,  and 
the  National  AT  Internet  Site;  and 

(f)  Prepare  and  submit  an  annual 
report  of  findings  about  program 


outcomes,  and  separately  prepare  a 
report  on  assessment  of  the  reliability  of 
the  data  collection  measures  and 
validity  of  data  collected  from  the  AT 
Act  grantees  and  P&A  grantees,  and  the 
extent  to  which  the  data  addresses  the 
intended  purposes  of  the  data  collection 
activities. 

Executive  Order  12866 

This  notice  of  final  priority  has  been 
reviewed  in  accordance  with  Executive 
order  1 2866.  Under  the  terms  of  the    - 
order,  we  have  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

The  potential  costs  associated  with 
the  notice  of  final  priority  are  those 
resulting  from  statuton.'  requirements 
and  those  we  have  determined  as 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  final 
priority,  we  have  determined  that  the 
benefits  of  the  final  priority  justify  the 
costs. 

Summary  of  Potential  Costs  and 
Benefits 

The  potential  cost  associated  with  this 
final  priority  is  minimal  while  the 
benefits  are  significant.  Grantees  may 
anticipate  costs  associated  with 
completing  the^pplication  process  in 
terms  of  staff  time,  copying,  and  mailing 
or  delivery.  The  use  of  e-Application 
technology  reduces  mailing  and  copying 
costs  significantly. 

The  benefits  of  the  Data  Collection 
Project  have  been  well  established  over 
the  years  in  that  similar  projects  have 
been  completed.  This  final  priority  will 
generate  new  knowledge  through  a 
dissemination,  utilization,  training,  and 
technical  assistance  project. 

The  benefit  of  this  final  priority  and 
proposed  applications  and  project 
requirements  will  be  the  establishment 
of  a  new  Data  Collection  Project  that 
generates,  disseminates,  and  promotes 
the  use  of  new  information  that  will 
improve  access  to  AT  and  expand 
opportunities  for  employment, 
education  and  community  life. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
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Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.gpoaccess.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.224B,  Assistive  Technology  Act 
Technical  Assistance  Program)  - 

Program  Authority:  29  U.S.C.  3014. 

Dated:  September  25,  2003. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[PR  Doc.  03-24703  Filed  9-29-03:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
RIN1820ZA30 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Depcurtment  of 

Education. 

ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  announces  final  priorities  for 
the  Alternative  Financing  Mechanisms 
Program  (AFP)  under  title  III  of  the 
Assistive  Technology  Act  of  1998  (AT 
Act)  that  is  administered  by  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  and 
the  Access  to  Telework  Fund  Program 
(Telework)  under-section  303(b)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(Rehab  Act),  that  is  administered  by  the 
Rehabilitation  Services  Administration 
(RSA).  The  Assistant  Secretary  may  use 
these  priorities  for  competitions  in  fiscal 
year  (FY)  2003  and  later  years. 

Waiver  of  Delayed  Efifective  Date 

The  Administrative  Procedure  Act 
requires  that  a  proposed  rule  be 
published  at  least  30  days  before  its 
effective  date,  except  as  otherwise 
provided  for  good  cause  (20  U.S.C. 
553(d)(3)).  In  order  to  make  timely  grant 
awards,  the  Secretary  has  determined 
that  a  delayed  effective  date  is 
impracticable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Cohen,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3420,  Switzer  Building, 
Washington,  DC  202Q2-2645. 
Telephone:  (202)  205-5666  or  via  the 
Internet:  carol.cohen@ed.gov. 
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ig  applications  we 
priority  as  absolute, 
competitive  pr  ;ference,  or  invitational. 
The  effect  of  ei  ch  type  of  priority 
follows: 

Absolute  pri  irity:  Under  an  absolute 
priority,  we  co  isider  only  applications 
that  meet  the  if-iority  (34  CFR 
75.105(c)(3)). 

Competitive  o reference  priority: 
Under  a  comp(  titive  preference  priority, 
we  "iye  compe  titive  preference  to  an 

either  (1)  awarding 
additional  poiits,  depending  on  how 
well  or  the  ext(  mt  to  which  the 
application  me  ets  the  priority  (34  CFR 

or  (2)  selecting  an 
application  tha  t  meets  the  competitive 
priority  over  ai  i  application  of 
comparable  m<  rit  that  does  not  meet  the 
competitive  pr  oritv  (34  CFR 
75.105(c)(2)(ii 

Invitational  mority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  a  iplications  that  meet  the 
invitational  pr  ority.  However,  we  do 
not  give  an  apf  lication  that  meets  the 
priority  a  com{  etitive  or  absolute 
preference  ove  other  applications  (34 
CFR  75.105(c){  f)). 


Priorities 

Eligibility  for  an  AFP  Grant 

States  that  receive  or  have  received 
grants  under  section  101  of  the  AT  Act 
are  eligible  for  an  AFP  grant.  Under 
section  3(a)(13)(A)  of  the  AT  Act,  State 
means  each  of  the  several  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Coihmonwealth  of  the  Northern  Mariana 
Islands. 

Eligibility  for  a  Telework  Grant 

States  as  defined  in  the  AT  Act  and 
governing  bodies  of  American  Indian 
tribes  located  on  Federal  and  State 
reservations  consistent  with  section 
7(19)(B)  of  the  Rehab  Act  are  eligible  for 
a  Telework  grant.  Consortia  of  States 
and  American  Indian  tribes  are  also 
eligible  for  a  Telework  grant. 

Joint  Administration  of  Grants 

States  may  jointly  apply  for  and 
administer  an  AFP  grant  and  a  Telework 
grant.  States  that  submit  one  application 
for  the  two  priorities  must  meet  the 
requirements  for  each  priority  and  will 
compete  separately  under  each  priority. 

Background 

The  background  statements  for  the 
following  priorities  were  published  in 
the  notice  of  proposed  priorities  on 
August  5,  2003  (68  FR  46411). 

Priority  1 :  Alternative  Financing 
Mechanism  Program 

The  purpose  of  these  requirements  is 
to  increase  the  funding  for  and 
provision  of  AT  (Sec.  2(b)(1)(A)).  The 
AFP  will:  (1)  achieve  the  program's 
short-term  goal  of  purchasing  AT 
through  alternative  financing 
mechanisms  for  individuals  with 
disabilities,  and  other  eligible  parties; 
and  (2)  achieve  the  program's  long-term 
goals  of  establishing  a  nationwide 
network  of  permanent  State  AFPs  that 
promote  independence  and  choice. 

States  that  receive  or  have  received 
grants  under  section  101  of  the  AT  Act 
are  eligible  to  compete  for  an  AFP  (Sec. 
303(a)).  In  its  application,  a  State  must 
identify  and  describe  one  or  more  of  the 
following  types  of  AFP  programs  that 
the  State  will  implement: 

(1)  a  low-interest  loan  fund; 

(2)  em  interest  buy-down  program; 

(3)  a  revolving  loan  fund; 

(4)  a  loan  guarantee  or  insurance 
program; 

(5)  a  program  operated  by  a 
partnership  among  private  entities  for 
the  purchase,  lease,  or  other  acquisition 
of  AT  devices  or  AT  services;  or 
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(6)  another  mechanism  that  meets  the 
requirements  of  title  HI  and  is  approved 
by  the  Secretary  (Sec.  301(b)). 

According  to  section  301(a)  of  the  AT 
Act,  the  AFP  is  designed  to  allow 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives  to 
purchase  AT.  The  terms  "AT  devices" 
and  "AT  services"  are  defined  in 
section  3(a)  of  the  AT  Act.  When  family 
members,  guardians,  advocates,  and 
authorized  representatives  (including 
employers  who  have  been  designated  by 
an  individual  with  a  disability  as  an 
authorized  representative)  receive  AFP 
support  to  pxu-chase  AT,  the  purchase 
must  be  on  behalf  of  an  individual  with 
a  disability,  i.e.,  the  AT  that  is 
purchased  must  be  solely  for  the  benefit 
of  that  individual. 

In  addition,  an  applicant  must  submit 
the  following  assurances: 

(1)  Nature  of  the  Match:  an  assiurance 
that  the  State  will  provide  the  non- 
Federal  share  (25  percent)  of  the  cost  of 
the  AFP  in  cash,  from  State,  local,  or 
private  sources  (Sec.  3G3(b)(l)).  An 
applicant  must  identify  the  amount  of 
Federal  funds  the  State  is  requesting 
and  the  amount  of  cash  that  the  State  is 
going  to  generate  as  a  match  as  well  as 
the  source  of  the  cash. 

(2)  Permanence  of  the  Program:  an 
assurance  that  the  AFP  will  continue  on 
a  permanent  basis  (Sec.  303(b)(2)). 

A  State's  obligation  to  implement  the 
AFP  program  consistent  with  all  of  the 
requirements,  including  reporting 
requirements,  continues  throughout  the 
project  period  until  there  are  no  longer 
any  funds  available  to  operate  the  AFP 
and  all  outstanding  loans  have  been 
repaid. 

If  a  State  decides  to  terminate  its  AFP 
while  there  are  still  funds  available  to 
operate  the  program,  the  State  must 
return  the  Federal  share  of  the  funds 
remaining  in  the  permanent  separate 
account  to  NIDRR  (e.g.,  75  percent  if  the 
original  State:Federal  match  was  1:3) 
except  for  funds  being  used  for  grant 
purposes,  such  as  loan  guarantees  for 
outstanding  loans.  However,  before 
closing  out  its  grant,  the  State  must  also 
return  the  Federal  share  of  any  principal 
and  interest  remitted  to  it  on 
outstanding  loans  and  any  other  funds 
remaining  in  the  permanent  separate 
account,  such  as  funds  being  used  as 
loan  guarantees  for  those  loans. 

(3)  Consumer  Choice  and  Control:  an 
assurance  that,  and  information 
describing  the  manner  in  which,  the 
AFP  will  expand  and  emphasize 
consumer  choice  and  control  (Sec. 
303(b)(3)). 

(4)  Supplement  Not  Supplant:  an 
assvuance  that  the  funds  made  available 


through  the  grant  to  support  the  AFP 
will  be  used  to  supplement  and  not 
supplant  other  Federal,  State,  and  local 
public  funds  expended  to  provide 
alternative  financing  mechanisms  (Sec. 
303(b)(4)). 

(5)  Permanent  Separate  Account:  an 
assurance  that  the  State  will  ensure  that 
(A)  all  funds  that  support  the  AFP, 
including  funds  repaid  during  the  life  of 
the  program,  will  be  placed  in  a 
permanent  separate  account  and 
identified  and  accounted  for  separately 
from  any  other  fund;  (B)  if  the 
organization  administering  the  program 
invests  funds  within  this  account,  the 
organization  will  invest  the  funds  in 
low-risk  securities  in  which  a  regulated 
insurance  company  may  invest  under 
the  law  of  the  State;  and  (C)  the 
organization  will  administer  the  funds 
with  the  same  judgment  and  care  that  a 
person  of  prudence,  discretion,  and 
intelligence  would  exercise  in  the 
management  of  the  financial  affairs  of 
such  person  (Sec.  303(b)(5)). 

During  the  first  12-month  budget 
period,  a  grantee  must  deposit  its 
matching  funds  and  its  Federal  award 
funds  in  the  permanent  and  separate 
account. 

(6)  Use  and  Control  of  Funds:  an 
assurance  that  (A)  funds  comprised  of 
the  principal  and  interest  from  the 
account  described  in  paragraph  (5)  will 
be  available  to  support  the  AFP;  and  (B) 
any  interest  or  investment  income  that 
accrues  on  or  derives  from  such  funds 
after  such  funds  have  been  placed  under 
the  control  of  the  organization 
administering  the  AFP,  but  before  such 
funds  are  distributed  for  purposes  of 
supporting  the  program,  will  be  the 
property  of  the  organization 
administering  the  program  (Sec. 
303(b)(6)). 

This  assurance  regcuding  the  use  and 
control  of  funds  applies  to  all  funds 
derived  from  the  AFP  including  the 
original  Federal  award,  the  State 
matching  funds,  AFP  funds  generated 
by  either  interest  bearing  accounts  or 
investments,  and  all  principal  and 
interest  paid  by  borrowers  of  the  AFP 
who  are  extended  loans  from  the 
permanent  separate  account. 

(7)  Indirect  Costs:  an  assurance  that 
the  percentage  of  the  funds  made 
available  through  the  grant  that  is  used 
for  indirect  costs  will  not  exceed  10 
percent  (Sec.  303(b)(7)). 

For  each  12-month  budget  period, 
grantees  must  recalculate  their 
allowable  indirect  cost  rate,  which  may 
not  exceed  10  percent  of  the  amount  of 
funds  in  the  permanent  and  separate 
account  and  any  outstanding  loans  from 
that  account. 


(8)  Contract  with  a  Community-based 
Organization:  an  assurance  that  the 
State  will  enter  into  a  contract  with  a 
community-based  organization 
(including  a  group  of  such 
organizations)  that  has  individuals  with 
disabilities  involved  in  organizational 
decision  making  at  all  organizational 
levels,  to  administer  the  AFP.  The 
contract  will:  (1)  Include  a  provision 
requiring  that  the  program  funds, 
including  the  Federal  and  non-Federal 
shares  of  the  cost  of  the  program,  be 
administered  in  a  manner  consistent 
with  the  provisions  of  title  III;  (2) 
include  any  provision  the  Secretary 
requires  concerning  oversight  and 
evaluation  necessary  to  protect  Federal 
financial  interests;  and  (3)  require  the 
community-based  organization  to  enter 
into  a  contract,  to  expand  opportunities 
under  title  III  and  facilitate 
administration  of  the  AFP,  with 
commercial  lending  institutions  or    • 
organizations  or  State  financing 
agencies  (Sec.  304  (a)  and  (b)). 

During  the  first  12 -month  budget 
period,  a  grantee  must  enter  into  the 
contract  with  a  CBO  and  ensure  that  the 
CBO  has  entered  into  the  contract  with 
the  commercial  lending  institutions  or 
organizations  or  State  financing 
agencies. 

(9)  Administrative  Policies  and    ■ 
Procedures:  an  assurance  that  the  State 
and  any  community-based  organization 
that  enters  into  a  contract  witii  the  State 
under  title  III,  will  submit  to  the 
Secretary  the  following  policies  and 
procedures  for  administration  of  the 
AFP:  (1)  A  procedure  to  review  and 
process  in  a  timely  maimer  requests  for 
financial  assistance  for  immediate  and 
potential  technology  needs,  including 
consideration  of  methods  to  reduce 
paperwork  and  duplication  of  effort, 
particularly  relating  to  need,  eligibility, 
and  determination  of  the  specific  AT 
device  or  service  to  be  financed  through 
the  program;  (2)  A  policy  and  procedure 
to  ensure  that  access  to  the  AFP  shall  be 
given  to  consumers  regardless  of  type  of 
disability,  age,  income  level,  location  of 
residence  in  the  State,  or  type  of  AT 
device  or  AT  service  for  which 
financing  is  requested  through  the 
program;  and  (3)  A  procedure  to  ensure 
consumer-controlled  oversight  of  the 
program  (Sec.  305). 

Grantees  must  submit  the 
administrative  policies  and  procedures 
required  in  this  assurance  within  six 
months  of  the  start  of  the  grant. 

(10)  Data  Collection:  an  assurance  that 
the  State  will  collect  the  following:  (1) 
Information  on  the  type  of  alternative 
financing  mechanisms  used  by  the  State 
and  the  community-based  organization 
with  which  each  State  entered  into  a 
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contract,  under  the  program  (Sec.  307); 
(2)  the  amoiint  of  assistance  given  to 
consumers  through  the  program  (who 
shall  he  classified  by  age,  type  of 
disability,  type  of  AT  device  or  AT 
service  financed  through  the  program, 
geographic  distribution  within  the  State, 
gender,  and  whether  the  consumers  are 
part  of  an  underrepresented  population 
or  niral  population)  (Sec.  307);  and  (3) 
information  on  the  program's  short-term 
and  long-term  goals. 

Grantees  must  enter  the  data 
requested  in  this  assurance,  and  other 
data  the  Secretary  may  require,  in  the 
system  developed  by  the  Secretary.  The 
Technical  Assistance  provider  has 
developed  a  (voluntary)  web-based  data 
collection  instrument  to  assist  the  AFP 
grantees  for  this  purpose.  For  more 
information  on  the  data  collection 
system,  products,  and  reports,  see  httpJ 
/www.resna .  org/AFTAP/loan/ 
index.html.  Grantees  must  enter  the  data 
elements  contained  in  this  form  as  well 
as  specific  information  (to  be 
determined)  pertaining  to  the  short-term 
and  long-terms  goals. 

Through  the  analysis  of  data  collected 
under  the  following  reporting 
requirements,  the  Secretary  will  assess 
grantee  success  in  meeting  the 
program's  overall  goals  of: 

(1)  increasing  access  to  alternative 
financing  programs  for  the  purchases  of 
AT  for  individuals  with  disabilities;  and 

(2)  establishing  a  nationwide  network 
of  permanent  State  AFPs  that  pr^omqte 
independence  and  chdice. 

Performance-measures  used  to 
determine  whether  the  goals  have  been 
accomplished  will  include:  (1)  Number 
of  loan  applications;  (2)  number  of 
loans;  (3)  amount  and  terms  of  each 
loan;  (4)  number  of  loan  applications 
denied  and  the  reasons  for  the  denials; 
(5)  number  of  individuals  with 
disabilities  who  obtained  AT;  (6) 
piirpose  and  type  of  the  AT  purchased; 
(7)  default  rate  and  net  losses;  (8) 
number  of  States  that  have  established 
new  loan  program  or  expanded  existing 
loan  programs;  and  (9)  State  loan 
capacity. 

Grantee  evaluation  systems  must  be 
capable  of  collecting  and  analyzing  this 
and  £uiy  additional  required 
information. 

Priority  2:  Access  to  Telework  Fund 

In  its  application,  a  State  or  Indian 
tribe  must  identify  and  describe  one  or 
-more  of  the  following  types  of  programs 
that  the  State  will  implement: 

(1)  a  low-interest  loan  fund; 

(2)  an  interest  buy-down  program; 

(3)  a: revolving  loan  fund; 

(4)  a  loan  guarantee  or  insurance 
program; 


(5)  a  progrpn  operated  by  a 
partnership  Among  private  entities  for 
the  purchasa,  lease,  or  other  acquisition 
of  computer^  and  other  equipment, 
including  adaptive  equipment; 

(6)  another  mechanism  that  meets  the 
requirement!  and  intent  of  this  program 
and  is  approved  by  the  Secretary. 

In  adaitioil,  an  applicant  must  submit 
the  followin|  assurances: 

(1)  Nature  of  the  Match:  an  assiu-ance 
that  the  Stat(  or  Indian  tribe  will 
provide  the  i  ion-Federal  share  (10 
percent)  of  i  le  cost  of  Telework  in  cash, 
from  State  oi  Indian  tribe,  local,  or 
private  sour(  es.  An  applicant  must 
identify  the  i  imount  of  Federal  funds  it 
is  requesting  and  the  amount  of  cash 
that  the  Stat<  or  Indian  tribe  is  going  to 
generate  as  a  match  as  well  as  the  source 
of  the  cash. 

(2)  Permai  ence  of  the  Program:  an 
assurance  th  it  Telework  will  continue 
on  a  perman  snt  basis. 

A  State  or  ndian  tribe's  obligation  to 
implement  J  elework  consistent  with  all 
of  the  requin  iments,  including  reporting 
requirement!  ,  continues  throughout  the 
project  perio  i  until  there  are  no  longer 
any  funds  available  to  operate  Telework 
and  all  outsfc  inding  loans  have  been 
repaid. 

If  a  State  o  ■  Indian  tribe  decides  to 
terminate  its  Telework  grant  while  there 
are  still  fundb  available  to  operate  the 
program,  the  State  or  Indian  tribe  must 
immediately  return  the  Federal  share  of 
the  funds  rei  laining  in  the  permanent 
separate  acc(  unt  to  RSA  (e.g.,  90 
percent  if  th(  original  State  or  Indian 
tribe:  Federa  match  was  1:9)  except  for 
funds  being  i  ised  for  grant  purposes, 
such  as  loan  guarantees  for  outstanding 
loans.  Howe'  er,  before  closing  out  its 
grant,  the  St.  te  or  Indian  tribe  must  also 
return  the  Fe  deral  share  of  any  principal 
and  interest  emitted  to  it  on 
outstanding  oans  and  any  other  funds 
remaining  in  the  permanent  separate 
account,  sue  i  as  funds  being  used  as 
loan  guarant  les  for  those  loans. 

(3)  Consul  wr  Choice  and  Control:  an 
assurance  th  it,  and  information 
describing  tli  e  manner  in  which, 
Telework  wi  1  expand  and  emphasize 
consumer  ch  aice  and  control. 

(4)  Supple  nent  Not  Supplant:  an 
assurance  th;  it  the  funds  made  available 
through  the  j  rant  to  support  Telework 
will  be  used  ;o  supplement  and  not 
supplant  oth  ;r  Federal,  State  or  Indian 
tribe,  and  local  public  funds  to  support 
similar  servii  :es  to  individuals  with 
disabilities. 

(5)  Permai  ent  Separate  Account:  an 
assurance  th  it  the.  State  or  Indian  tribe 
will  ensure  t  lat  (A)  all  funds  that 
support  Tele  A^ork,  including  funds 
repaid  durin  ;  the  life  of  the  program, 


will  be  placed  in  a  permanent  separate 
account  and  identified  and  accounted 
for  separately  from  any  other  fund;  (B) 
if  the  organization  administering  the 
program  invests  funds  within  this 
account,  the  organization  will  invest  the 
funds  in  low-risk  securities  in  which  a 
regulated  insurance  company  may 
invest  under  the  law  of  the  State;  and 
(C)  the  organization  will  administer  the 
funds  with  the  same  judgment  and  care 
that  a  person  of  prudence,  discretion, 
and  intelligence  would  exercise  in  the 
management  of  the  financial  affairs  of 
such  person. 
During  the  first  12-month  budget 
,  period,  a  grantee  must  deposit  its 
matching  funds  and  its  Federal  award 
funds  in  the  permanent  and  separate 
account. 

(6)  Use  and  Control  of  Funds:  an 
assurance  that  (A)  funds  comprised  of 
the  principal  and  interest  fi-om  the 
account  described  in  paragraph  (5)  will 
be  available  to  support  Telework;  and 
(B)  any  interest  or  investment  income 
that  accrues  on  or  derives  from  such 
funds  after  such  funds  have  been  placed 
under  the  control  of  the  organization 
administering  Telework,  but  before  such 
funds  are  distributed  for  purposes  of 
supporting  the  program,  will  be  the 
property  of  the  organization 
administering  the  program. 

This  assurance  regarding  the  use  and 
control  of  funds  applies  to  all  funds 
derived  from  Telework  including  the    . 
original  Federal  award,  the  State  or 
Indian  tribe  matching  funds,  Telework 
funds  generated  by  either  interest 
bearing  accounts  or  investments,  and  all 
principal  and  interest  paid  by  borrowers 
of  Telework  who  are  extended  loans 
from  the  permanent  separate  account. ' 

(7)  Indirect  Costs:  an  assurance  that 
the  percentage  of  the  funds  made 
available  through  the  grant  that  is  used 
for  indirect  costs  will  not  exceed  10 
percent. 

For  each  12-month  budget  period, 
grantees  must  recalculate  their 
allowable  indirect  cost  rate,  which  may 
not  exceed  10  percent  of  the  amount  of 
funds  in  the  permanent  and  separate 
account  and  any  outstanding  loans  from 
that  account. 

(8)  Administrative  Policies  and 
Procedures:  an  assurance  that  the  State 
or  Indian  tribe  will  submit  to  the 
Secretary  the  following  policies  and 
procedures  for  administration  of 
Telework:  (1)  A  procedure  to  review  and 
process  in  a  timely  manner  requests  for 
financial  assistance  for  immediate  and 
potential  needs,  including  consideration 
of  methods  to  reduce  paperwork  and  ^ 
duplication  of  effort,  particularly 
relating  to  need,  eligibility,  and 
determination  of  the  specific  device  or 


Federal  Register / Vol.  68,  No.  189 /Tuesday,  September  30,  2003 /Notices 


56277 


* 


service  to  be  financed  through  the 
program;  (2)  A  policy  and  procedure  to 
ensure  that  access  to  Telework  shall  be 
given  to  consumers  regardless  of  type  of 
disability,  age,  income  level,  location  of 
residence  in  the  State  or  Indian  tribe,  or 
type  of  device  or  service  for  which 
financing  is  requested  through  the 
program;  and  (3)  A  procedure  to  ensure 
consumer-controlled  oversight  of  the 
program. 

Grantees  must  submit  the 
administrative  policies  and  procedures 
required  in  this  assurance  within  six 
months  of  the  start  of  the  grant. 

(9)  Data  Collection:  an  assurance  that 
the  State  or  Indian  tribe  will  collect  the 
following:  (A)  Information  on  whether 
the  program  is  achieving  its  short-term 
goal  of  increasing  access  to  technology 
for  disabled  individuals  through  the 
provision  of  loans  that  must  be  used  to 
purchase  computers  and  other 
equipment,  including  adaptive 
equipment,  so  that  individuals  with 
disabilities  can  telework  from  home  and 
other  remote  sites;  and  (B)  Information 
on  whether  the  program  is  achieving  its 
long-term  goal  of  increasing 
employment  opportunities  and 
competitive  employment  outcomes  for 
individuals  with  disabilities. 

Grantees  must  enter  the  data 
requested  in  this  assurance,  and  other 
data  the  Secretary  may  require,  in  the 
system  developed  by  the  Secretary. 

Through  the  analysis  of  data  collected 
under  the  following  reporting 
requirements,  the  Secretary  will  assess 
grantee  success  in  meeting  the 
program's  overall  goals  of:  (1)  Increasing 
access  to  technology  for  disabled 
individuals;  and  (2)  Increasing 
employment  o  iportunities  and 
competitive  employment  outcomes  for 
individuals  with  disabilities. 

Performance  measures  used  to 
determine  whether  the  goals  have  been 
accomplished  will  include:  (1)  Number 
of  loan  applications;  (2)  number  of 
loans;  (3)  amount  and  terms  of  each 
loan;  (4)  number  of  loan  applications 
denied  emd  the  reasons  for  the  denials; 
(5)  the  types  of  equipment  financed, 
including  the  total  number  of  each  type 
of  equipment  financed;  (6)  number  of 
individuals  who  obtained  telework 
employment  as  a  result  of  Telework 
loans;  (7)  default  rate  and  net  losses; 
and  (8)  the  total  financial  contribution 
t&Ahe  project,  including  the  Federal 
share  and  non-Federal  matching 
contributions,  and  the  source  of  the 
non-Federal  share. 

Gremtee  evaluation  systems  must  be 
capable  of  collecting  and  analyzing  this 
and  any  additional  information  as 
required  by  the  Secretary. 


In  addition,  each  State  applicant  must 
provide  the  following  assurance: 

Contract  with  a  Community-based 
Organization:  an  assurance  that  the 
State  (note:  Indian  tribes  are  exempt 
from  this  requirement)  Will  enter  into  a 
contract  with  a  community-based 
organization  (including  a  group  of  such 
organizations)  that  has  individuals  with 
disabilities  involved  in  organizational 
decision  making  at  all  organizational 
levels,  to  administer  Telework.  The 
contract  will:  (1)  Include  a  provision 
requiring  that  the  program  funds, 
including  the  Federal  and  non-Federal 
shares  of  the  cost  of  the  program,  be 
administered  in  a  manner  consistent 
with  the  provisions  of  this  priority;  (2) 
include  any  provision  the  Secretary 
requires  concerning  oversight  and 
evaluation  necessary  to  protect  Federal 
financial  interests;  and  (3)  require  the 
community-based  organization  to  enter 
into  a  conteact,  to  expand  opportunities 
under  this  priority  and  facilitate 
administration  of  Telework,  with 
commercial  lending  institutions  or 
organizations  or  State  financing 
agencies. 

During  the  first  12 -month  budget 
period,  a  grantee  must  enter  into  the 
contract  with  a  CBO  and  ensure  that  the 
CEO  has  entered  into  the  contract  with 
the  commercial  lending  institutions  or 
organizations  or  State  financing 
agencies. 

Applicability  of  Education  Department 
General  Administrative  Regulations 
(EDGAR)  to  AFP  and  Telework 

In  general,  EDGAR  applies  to  these 
two  grants  except  to  the  extent  it  is 
inconsistent  with  the  purpose  and 
intent  of  title  III  of  the  AT  Act,  section 
303(b)  of  the  Rehab  Act.  or  the 
requirements  in  this  notice.  Specifically, 
grantees  are  exempt  from  section 
80.2  l(i)  regarding  interest  earned  on 
advances  and  the  addition  method  in 
section  80.25(g)(2)  applies  to  program 
income  rather  than  the  deduction 
method  in  section  80.25(g)(1).  Also, 
sections  75.560-75.564  do  not  apply  to 
the  extent  that  these  sections  of  EDGAR 
are  inconsistent  with  the  AFP  and 
Telework  requirement  that  indirect 
costs  cannot  exceed  10  percent.  Finally, 
section  75.125,  which  requires 
applicants  to  submit  a  separate 
application  for  each  program,  does  not 
apply  to  this  competition. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  iii  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 


Internet  at  the  following  site:  http:// 
www.ed.gov/news/fedregister. 

To  use  PDF  you  must  nave  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://wwi\-. gpoaccess.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84. 224C,  Alternative  Financing 
Program  and  84.235T.  Access  to  Telework 
Fund  Program.) 

Program  Authority:  29  U.S.C.  773(b)  anrf 
29  U.S.C.  3051-3056. 

Dated:  September  25,  2003. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR); 
Notice  of  Extension 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  ex'tension  of  project 

period  and  waiver. 

SUMMARY:  The  Secretary  waives  the 
requirements  in  Education  Department 
General  Administrative  Regulations 
(EDGAR),  at  34  CFR  75.250  and 
75.261(a)  and  (c)(2).  respectively,  that 
generally  prohibit  project  periods 
exceeding  5  years  and  project  period 
extensions  involving  the  obligation  of 
additional  Federal  funds  to  enable  six 
Rehabilitation  Research  and  Training 
Centers  that  conduct  research  on  issues 
relating  to  the  employment  of 
individuals  with  disabilities  to  receive 
funding  from  October  1 ,  2003  until 
April  30.  2004. 

EFFECTIVE  DATE:  This  notice  is  effective 
September  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  U.S.  Department  of 
Education.  400  Marj'land  Avenue.  SW.. 
room  3412.  Switzer  Building,- 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via 
Internet:  Donna.Nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  may  call 
the  TDD  number  at  (202)  205-4475. 
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Individuals  with  disabilities  may 
obtain  this  document  in  an  ahemative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTAtrr. 

SUPPLEMENTARY  INFORMATION:  The 
Eresident's  New  Freedom  Initiative 
(NFI)  and  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
Long  Range  Plan  (Plan)  establish 
improving  employment  outcomes  for 
individuals  with  disabilities  as  a  critical 
need.  National  data  indicate  that 
employment  rates  of  individuals  with 
disabilities  continue  to  lag  well  behind 
those  of  individuals  without  disabilities. 

Note:  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
wmv.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 

The  Plan  can  be  accessed  on  the  Internet 
at  the  following  site:  http://wi\'w.ed.gov/ 
rschstal/research/pubs/index.btml. 

In  accordance  with  the  goals  of  the 
NFI  and  the  Plan,  and  as  authorized 
under  section  204(b)(2)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
through  NIDRR,  the  Department 
provides  funding  for  Rehabilitation 
Research  and  Training  Centers  to 
conduct  research  on  the  improvement  of 
employment  outcomes  for  individuals 
with  disabilities.'  In  order  to  foster  more 
efficient  use  of  Federal  funds  for  the 
Rehabilitation  and  Research  Training 
Centers  program,  the  Secretary  intends 
to  refocus  the  priorities  for  research  on 
these  employment  issues  and  provide 
funding  for  new  awards  in  fiscal  year 
(FY)  2004. 

The  grants  for  six  Rehabilitation 
Research  and  Training  Centers  focusing 
on  employment  issues  at  Virginia 
Commonwealth  University,  Cornell 
University,  The  University  of  Wisconsin 
at  Stout,  The  University  of  Hawaii,  The 
University  of  Iowa,  and  The  University 
of  Massachusetts  are  scheduled  to 
expire  between  September  3D,  2003  and 
December  16,  2003.  It  would  be  contrary 
to  the  public  interest,  however,  to  have 
any  lapses  in  these  research  and  training 
activities  before  the  refocused  priorities 
can  be  implemented  and  new  awards 
granted  for  FY  2004. 

To  avoid  any  lapse  in  research  and 
training  activities  before  the  refocused 
priorities  can  be  implemented, 
therefore,  the  Secretary  has  decided  to 
fund  these  projects  until  April  30,  2004. 
Accordingly,  the  Secretary  waives  the 
requirements  in  34  CFR  75.250  and 
75.261(a)  and  (c)(2),  which  prohibit 
project  periods  exceeding  5  years  and 
extensions  of  project  periods  that 
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I  Domestic  Assistance 
Rehabilitation  Research 


Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 

Dated:  September  25,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  03-24705  Filed  9-29-03;  8:45  ami 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

University  Reactor  Instrumentation 
(URI)  Program  Solicitation  Number 
DE-PS07-03ID14541 

AGENCY:  Idaho  Operations  Office,  DOE. 

ACTION:  Notice  of  availability  of 
solicitation  for  awards  of  financial 
assistance. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  is 
soliciting  applications  for  special 
research  grant  awards  that  will  upgrade 
and  improve  U.S.  nuclear  research  and 
training  reactors.  It  is  anticipated  that 
on  September  25,  2003,  a  full  text  for 
Solicitation  Number  DE-PS07- 
03ID14541  for  the  fiscal  year  2004  URI 
Program  will  be  made  available  at  the 
Industry  Interactive  Procurement 
System  (IIPS)  Web  site  at:  http://e- 
center.doe.gov:  The  deadline  for  receipt 
of  applications  will  be  on  December  5, 
2003.  Applications  are  to  be  submitted 
via  the  IIPS  Web  site.  Directions  on  how 
to  apply  and  submit  applications  are 
detailed  under  the  solicitation  on  the 
Web  site. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Stallman,  Contract  Specialist 
at  stallmkm@id.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 

solicitation  will  be  issued  in  accordance 
with  10  CFR  part  600.6(b).  Eligibility  for 
awards  under  this  program  will  be 
restricted  to  U.S.  colleges  and 
universities  having  a  duly  licensed, 
operating  nuclear  research  or  training 
reactor  because  the  piu-pose  of  the 
University  Reactor  Instrumentation 
(URI)  program  is  to  upgrade  and 
improve  the  U.S.  university  nuclear 
research  and  training  reactors  and  to 
contribute  to  strengthening  the 
academic  community's  nuclear 
engineering  infrastructure. 

The  statutory  authority  for  this  ( 
program  is  Public  Law  95-91. 

Issued  in  Idaho  Falls  on  September  22, 
2003. 

R.).  Hoyles, 

Director,  Procurement  Services  Division. 
[FR  Doc.  03-24741  Filed  9-29-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP99-301-084  and  GT01-25- 
006] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

September  23,  2003. 

Take  notice  that  on  September  16, 
2003  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  five  agreements  with 
West  Tennessee  Public  Utility  District 
in  compliance  with  the  Commission's 
May  23,  2003  Order  in  the  above- 
referenced  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivnw./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments',  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Protest  Date:  September  30,  2003. 

Magalie  R.  Salas, 

Secretary: 

[FR  Doc.  0.3-24647  Filed  9-2B-03;  8:45  am| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-609-000] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

September  23,  2003. 

Take  notice  that  on  September  17, 
2003,  CenterPoint  Energy  Gas 


Transmission  Company  (CEGT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets  to  be 
effective  November  1,  2003: 

Second  Revised  Sheet  No.  17.  , 

Second  Revised  Sheet  No.  18. 
Second  Revised  Sheet  No.  19. 
Second  Revised  Sheet  No.  31. 
Second  Revised  Sheet  No.  32. 

CEGT  states  that  the  purpose  of  this 
filingjs  to  adjust  CEGT's  fuel 
percentages  and  Electric  Power  Costs 
(EPC)  Tracker  pursuant  to  Sections  27 
and  28  of  its  General  Terms  and 
Conditions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  NE,.  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to . 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
HiviY.ferc.gov  using  the  'eLibrary'. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  29,  2003. 

Magalie  R.  Sales. 

Sucretary. 

|FR  Doc,  03-24r.46  Filed  9-26-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC03-1 37-000,  EC03-1 37- 
000,  ER99-963-001,  ER99-2769-005,  ER9»- 
3450-004,  ER00-270&-002,  ER01 -390-002, 
ER01-2760-002  and  ER02-1 866-001] 

Chandler  Wind  Partners,  LLC,  Desert 
Southwest  Power,  LLC,  Foote  Creek  II, 
LLC,  Foote  Creek  III,  LLC,  Foote  Creek 
IV,  LLC,  Nevada  Sun-Peak  Limited 
Partnership,  Ridge  Crest  Wind 
Partners,  LLC;  Notice  of  Filing 

September  22,  2003. 

Take  notice  that  on  September  12, 
2003,  Chandler  Wind  Partners,  LLC 
(Chandler  Wind).  Desert  Southwest 
Power,  LLC  (DSP).  Foote  Creek  II,  LLC 
(Foote  Creek  II),  Foote  Creek  III.  LLC 
(Foote  Creek  III),  Foote  Creek  IV,  LLC 
(Foote  Creek  IV).  Nevada  Sun-Peak 
Limited  Partnership  (Nevada  Sun-Peak), 
Ridge  Crest  Wind  Partners.  LLC  (Ridge 
Crest)  (collectively.  Applicants)  filed 
with  the  Federal  Energy  Regulator\' 
Commission  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act 
and  notice  of  change  in  status  with 
respect  to  the  transfer  of  indirect 
upstream  membership  interests  in 
Applicants  to  Caithness  Investors,  LLC, 
a  newly-formed  limited  liability 
company  owned  by  ArcLight  Energy 
Partners  Fund  I.  L.P..  and  the  owners  of 
Caithness  Energy,  L,L.C.  Applicants 
have  requested  privileged  treatment  of 
the  contents  of  a  portion  of  Exhibit  B 
and  of  Exhibit  I  to  the  Section  203 
application. 

Any  person  desiring  to  intm'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  fded  on ' 
or  before  the  comment  date,  and.  to  the  . 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  fding  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www. fere. gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
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FERC  Online  Support  at 
FERCGnUneSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  3.  2003. 

Magalie  R.  Sales, 

Secretary. 

[FR  Doc.  03-24638  Filed  9-29-03;  8:45  am) 

BILUNG  CODE  671 7-01 -f> 


DEPARTMENTX>F  ENERGY 

Federal  Energy  Regulatory 
.Commission 

[Docket  No.  RP03-342-0G3] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Rling 

September  24,  2003.  s^ 

Take  notice  that  on  September  22, 
2003,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Substitute  Second 
Revised  Sheet  No.  86,  to  be  effective 
May  12,  2003. 

Questar  states  that  this  filing  is  being 
made  to  make  a  minor  administrativa 
correction  relating  to  Quesfar's  two  tariff 
filings  dated  April  14.  2003,  and  April 
29,  2003,  filed  in  Docket  Nos.  RP03- 
342-000  and-001,  respectively,  that 
modified  Questar's  measurement 
section  of  its  tariff.  This  filing  deletes 
language  that  was  intended  to  be 
deleted  in  Docket  No.  RP03-342-001 
upon  discovery  that  the  North  American 
Energy  Standards  Board  (NAESB) 
Standard  2.3.9  was  inadvertently 
deleted  in  Docket  No.  RP03-342-000 
and  replaced  by  a  new  paragraph. 

Questar  states  that  it  filed  an 
amendment  to  reverse  this  replaglembtit, 
but  only  half  of  the  incorrect  paragraph 
was  deleted.  Questar  states  that  this 
filing  continues  that  correction  by 
deleting  the  remaining  part  of  the 
paragraph  that  is  redundant  in  purpose 
to  NAESB  Standard  2.3.9. 

Questar  states  that  a  copy  of  this  filing 
has  t>een  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
.888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
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Magalie  R.  Sa  as 

Secretary. 
(FR  Doc.  03-: 
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intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  September  29,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24644  Filed  9-26-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


2|643  Filed  9-26-03;  8:45  am)         [Docket  No.  RP03-608-000] 

Wiillston  Basin  Interstate  Pipeline 

Company;  Notice  of  Tariff  Filing 


DEPARTMEI  IT  OF  ENERGY 

Federal  Enei  gy  Regulatory 
Commissior 

[Docket  No.  RP03-607-000] 

Tennessee  (pas  Pipeline  Company; 
Notice  of  Tap  Filing 

September  23;  2003. 

Take  noticj  that  on  September  15, 
2003,  Tenne!  see  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  C  as  Tariff,  Fifth  Revised 
Volume  No.  I,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  an 
effective  dat«  of  October  15,  2003. 

Tennessee  states  that  it  is  filing  the 
revised  tariff  sheets  to  update  its  system 
map,  zone  m  jps  and  title  page  data. 

Any  perso  i  desiring  to  be  heard  or  to 
protest  said  i  iling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Strict,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  3115.211  of  the  Commission's 
Rules  and  Re  gulations.  All  such  motions 
or  protests  m  ust  be  filed  in  accordance 
with  §  154.2:  0  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Comn  ission  in  determining  the 
appropriate  s  ction  to  be  taken,  but  will 
not  serve  to  i  nake  protestants  parties  to 
the  proceedii  jgs.  Any  person  wishing  to 
become  a  paj  ty  must  file  a  motion  to 


September  23,  2003. 

Take  notice  that  on  September  16, 
2003,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  become  effective  October  16, 
2003.' 

Williston  Basin  states  that  the  tariff 
sheets  add  A  new  provision  to  Section 
10  of  the  General  Terms  and  Conditions 
of  its  Tariff  to  permit  Williston  Basin, 
under  certain  conditions,  to  reserve 
capacity  that  is  available  for  firm  service 
for  futuure  expansion  projects.  The  tariff 
sheets  also  reflect  revisions  to 
Subsections  10.2, 10.3, 10.3.2,  and 
10.4.2  of  Section  10  and  to  Subsection 
50.1  of  Section  50  to  enhance  customer 
service,  and  to  Subsections  50.3.3  and 
50.3.4  to  allow  for  these  revisions 
operationally.  The  tariff  sheets  also  add 
a  provision  to  Rate  Schedules  IS-1  and 
FS-1  to  allow  for  the  recovery  of  the 
difference  in  the  withdrawal  rate 
between  Rate  Schedules  IS-1  and  FS-1 
when  gas  held  in  storage  is  transferred 
from  a  Rate  Schedule  IS-1  shipper  to  a 
Rate  Schedule  FS-1  shipper. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
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20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  FERCOnline 
Support@ferc.gov  or  toll-free  at  (866) 
208-3676,  or  TTY,  contact  (202)  502- 
8659.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  September  29,  2003. 

Magalie  R.  Saias, 

Secretary. 

(FR  Doc.  03-24645  Filed  9-26-03;  8:45  am] 

BILLING  CODE  G717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 36-000,  et  al.] 

Empire  Connection  LLC,  et  al.;  Electric 
Rate  and  Corporate  Filings 

September  22,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Empire  Connection  LLC,  New  York 
Transmission  Holdings  Corp. 

[Docket  Nos.  £003-136-000) 

Take  notice  that  on  September  1 1 , 
2003,  Empire  Connection  LLC  (EC)  and 
NYT  Holdings  Corp.  (NYT  Holdings) 
(jointly.  Applicants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  jojnt  application  pursuant  to  Section 
203  of  the  Federal  Power  Act  for  the 
disposition  of  jurisdictional  facilities 
relating  to  the  transfer  of  indirect 
upstream  membership  interests  in  EC  to 
NYT  Holdings.  EC  states  that  it  is 
authorized  to  sell  transmission  rights  at 
negotiated  rates,  subject  to  certain 
conditions,  on  transmission  facilities  for 
which  construction  has  not  yet  begun. 


Comment  Date:  October  2,  2003. 

2.  Cities  of  Azusa,  Bamiing,  Colton,  and 
Riverside,  California 

[Docket  No.  EL03-228-000J 

Take  notice  that  on  September  12, 
2003,  the  Cities  of  Azusa,  Banning, 
Colton,  and  Riverside,  California  (Cities) 
submitted  a  Petition  for  Declaratory 
Order  clarifj'ing  the  Cities'  rights  and 
obligations  under  the  Wholesale 
Distribution  Access  Tariff  (WDAT)  of 
the  Southern  California  Edison 
Company  (SCE),  on  file  with  the 
Commission  as  SCE  FERC  Electric  Tariff 
First  Revised  Volume  No.  5. 

Comment  Date:  October  14,  2003. 

3.  Quark  Power  L.L.C. 

[Dockel  No.  ER97-2374-0131 

Take  notice  that  on  September  10, 
2003,  Quark  Power  L.L.C.  (Quark) 
tendered  for  filing  its  triennial  market 
power  analysis  in  support  of  its  market- 
based  rate  authority  in  compliance  with 
the  Commission's  June  6,  1997  and 
August  3,  2000,  Orders  accepting 
Quark's  market-based  rate  schedule. 

Comment  Date:  October  1,  2003. 

4.  Empire  Connection  LLC 

[Docket  No.  ER03-452-O01] 

Take  notice  that  on  September  1 1 , 
2003.  Empire  Connection  LLC  (EC) 
submitted  for  filing  its  FERC  Electric 
Tariff,  Original  Volume  No.  1  pursuant 
to  the  authorization  to  sell  transmission 
rights  at  negotiated  rates  granted  in 
Conjunction  LLC.  103  FERC  "fl  61,198, 
and  EC's  Procedures  for  Implementation 
of  Standards  of  Conduct  and  the 
Standards  of  Conduct  required  under 
Order  No.  889. 

Comment  Date:  October  2,  2003. 

5.  Connecticut  Jet  Power  LLC 

[Docket  No.  ER03-563-O20] 

Take  notice  that  on  September  10, 
2003,  Connecticut  Jet  Power  LLC, 
tendered  for  filing,  information 
supporting  the  fixed  cost  portion  of  the 
PUSH  Reference  Levels  for  its  six 
generating  units  at  its  Cos  Cob. 
Torrington,  Franklin  Drive  and  Branford 
Stations,  which  are  located  in  the 
Connecticut  and  Southwest  Connecticut 
Designated  Congestion  Areas. 

Connecticut  Jet  Power  LLC  states  that 
they  have  provided  a  copy  of  this  fding 
to  ISO-NE  on  the  date  of  filing  and  to 
each  person  designated  on  the  official 
service  list. 

Comment  Date:  October  1.  2003. 

6.  New  England  Power  Pool 

[Docket  No.  ER03-894-0021 

Take  notice  that  on  September  15, 
2003,  the  New  England  Power  Pool 


(NEPOOL)  Participants  Committee  and 
ISO  New  England  Inc.  (the  ISO)  (jointly. 
Participants  Committee),  filed  for 
acceptance  a  filing  in  compliance  with 
the  Commission's  August  15,  2003 
Order  Rejecting  Proposed  Hydro  Quebec 
Interconnection  Credit  Values  and 
Adopting  Values,  issued  in  Docket  Nos. 
ER03-894-000  and  ER03-894-O01.  104 
FERC  U  61.218.  NEPOOL  and  the  ISO 
report  that  Hydro  Quebec 
Interconnection  Capability  Credit 
(HQICC)  values  have  been  established 
for  the  period  October  2003  through 
May  2004  as  directed  in  the  August  15, 
2003  order. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  October  6,  2003. 

7.  Idaho  Power  Company 

(Docket  Nos.  ER03-953-001.  ER03-954-001   ' 
andER03-964-001| 

Take  notice  that  on  September  12, 
2003.  Idaho  Power  Company,  tendered 
for  filing,  in  compliance  with  the  Letter 
Order  dated  August  11,  2003  in  Docket 
Nos.  ER03-953-OO0  and  ER03-954-001 
and  the  Letter  Order  dated  August  13; 
2003  in  Docket  No.  ER03-964-000, 
submitted  the  following  documents 
designated  in  accordance  with  Order 
No.  614,  FERC  Stals.&  Regs.  Preambles 
^  31,096  (2000): 

•  First  Revised  FERC  Electric  Rate 
Schedule  No.  28  superseding  FERC 
Electric  Rate  Schedule  No.  28, 
Interconnection  Agreement  among 
Idaho  Power  Company,  the  Washington 
Water  Power  Company,  and  Pacific 
Power  and  Light  Company; 

•  First  Revised  FERC  Electric  Rate 
Schedule  No.  69  superseding  FERC 
Electric  Rate  Schedule  No.  69, 
Interconnection  and  Transmission 
Services  Agreement  between  Idaho 
Power  Company  and  Sierra  Pacific 
Power  Company; 

•  First  Revised  FERC  Electric  Rate 
Schedule  No.  72  superseding  FERC 
Electric  Rate  Schedule  No.  72, 
Transmission  Serxlces  Agreement 
between  Idaho  Power  Company  and  the 
City  of  Seattle; 

•  First  Revised  FERC  Electric  Rate 
Schedule  No.  74  superseding  FERC 
Electric  Rate  Schedule  No.  74, 
Agreement  for  Supply  of  Power  and 
Energy  between  Idaho  Power  Company 
and  Washington  City,  Utah,  as  well  as 

a  Notice  of  Cancellation  of  First  Revised 
FERC  Electric  Rate  Schedule  No.  74; 

•  First  Revised  FERC  Electric  Rate 
Schedule  No.  75  superseding  FERC 
Electric  Rate  Schedule  No.  75, 
Agreement  for  Supply  of  Power  and 
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Energy  between  Idaho  Power  Company 
and  the  Utah  Associated  Municipal 
Systems; 

•  First  Revised  FERC  Electric  Rate 
Schedule  No.  71  superseding  FERC 
Electric  Rate  Schedule  No.  77, 
Transmission  Services  Agreement 
Executed  by  the  United  States  of 
America  Department  of  Energy,  acting 
by  and  through  the  Bonneville  Power 
Administration,  and  Idaho  Power 
Company,. as  well  as  a  Notice  of 
Cancellation  of  First  Revised  FERC 
Electric  Rate  Schedule  No.  77; 

•  First  Revised  FERC  Electric  Rate 
Schedule  No.  87  superseding  FERC 
Electric  Rate  Schedule  No.  87.  Idaho 
Power  Company  and  PacifiCorp  Electric 
Operations  Restated  Transmission 
Service  Agreement;  and 

•  First  Revised  Service  Agreement 
No.  165  superseding  Original  Service 
Agreement  No.  165  under  Idaho  Power's 
FERC  Electric  Tariff  First  Revised 
Volume  No.  5,  Service  Agreernent 
between  Idaho  Power  Company  and 
Bonneville  Power  Administration  for 
Firm  Point-to-Point  Transmission 
Service  under  Idaho  Power  Company's 
Open  Access  Transmission  Tariff. 

Comment  Date:  October  3,  2003. 

8.  NRG  Marketing  Services  LLC 

(Docket  No.  ER03-95.'J-O01 1 

Take  notice  that  on  September  12, 
2003,  NRG  Marketing  Services  LLC 
amended  its  application  for  market- 
based  rate  authorization  filed  in  Docket 
No.  ER03-955-000  on  June  16.  2003. 
^^.Comment  Uate:  October  3,  2003. 

9.  Mirant  Las  Vegas,  LLC 

[Docket  No.  ER03-1047-O01J 

Take  notice  that  on  September  12, 
2003,  Mirant  Las  Vegas,  LLC  (MLV) 
filed  compliance  tariff  sheets  as 
required  by  Commission's  Order  dated 
September  5,  2003, 104  FERC  %  61,242. 

MLV  states  that  it  has  served  copies 
of  filing  on  the  official  service  list  in 
this  proceeding  and  the  Nevada  Public 
Utilities  Commission. 
■  Comment  Date:  October  3,  2003. 

10.  Western  Systems  Power  Fool,  Inc. 

(Docket  No.  ER03-1 149-001) 

Take  notice  that  on  September  16, 
2003.  the  Western  Systems  Power  Pool, 
Inc.  (WSPP)  submitted  changes  to  the 
WSPP  Agreement  to  correct  the  table  of 
contents  and  cover  page  to  reflect  the 
'effective  date  and  section  name  and 
number  changes  approved  as 
amendments  by  the  FERC  by  Order 
dated  September  11,  2003.  WSPP  states 
that  it  seeks  an  effective  date  of  October 
1,  2003  for  these  corrections.  This  is  the 
same  date  on  which  the  amendments 
shall  become  effective. 


WSPP  stalls  that  copies  of  the 
transmittal  Igtter  have  been  served  on 
all  state  comiiissions  within  the  United 
States.  This  iling  also  has  been  posted 
on  the  WSPR homepage  [www.wspp.org] 
thereby  providing  notice  to  all  WSPP 
members,      j 

Comment  Date:  October  7,  2003. 

11.  Sierra  Pacific  Energy  Company 

[Docket  No.  ERO3-1237-O00) 

Take  notice  that  on  August  22,  2003, 
Sierra  Pacifid  Energy  Company  (SPEC) 
tendered  for  filing  a  Notice  of 
Cancellation  bf  its  Market  Rate 
Authority  issued  by  Commission's 
Order  dated  January  12,  2003  in  Docket 
No.  EROO-SOi  y-OOO.  SPEC  requests  an 
effective  date  of  August  21,  2003. 

Comment  Date:  September  26,  2003. 

12.  New  England  Power  Pool  and  ISO 
New  Englanc  Inc. 

(Docket  Nos.  Ep03-1 3 18-000  and  ER03- 
1318-0011 


Take  notice 
2003,  as  supp  lemented 
12, 2003.  the 
(NEPOOL)  Pil 
ISO  New  Eng  and 
filed  revision  > 
1  to  impleme:  it 
Market  in  Ne'  v 
15,  2003  effective 

The  NEPOOL 
and  ISO-NE 
materials  wei^ 
Participants, 


Transmission  Customers 


that  on  September  9, 

on  September 
'*]ew  England  Power  Pool 
icipants  Committee  and 
Inc  (ISO-NE),  jointly 
to  NEPOOL  Market  Rule 
a  Forward  Reserve 
England.  A  November 

date  is  requested. 
Participants  Committee 
!  tate  that  copies  of  these 

sent  to  the  NEPOOL 
^on-Participant 

and  the  New 
governors  and  regulatory 


England  state 
commissions 

Comment  Oate:  October  3,  2003 


13.  Kansas  i 
Company 


Ci  ty  Power  &  Light 


ER)3 


2QD3 


issi )n 


ERi  13 


[Docket  No 

Take  notice 
2003,  the  Mid 
Pool  (MAPP), 
amendments 
that  propose 
B  to  the  Restated 


[Docket  No. 

Take  notice 
2003.  Kansas 
Company  (KC|PL) 
Amendatory 
August  21 
City  of  Ottawi 
and  effective 
and  requests 
the  Commi 

KCPL  states 
provides  for 
interconnectii  n 

Comment  L  ate:  October  1,  2003. 

14.  Mid-Conti  rent  Area  Power  Pool 


1-1324-000) 

that  on  September  10, 
!]ity  Power  &  Light 

tendered  for  filing  an 
J  agreement  No.  2,  dated 
between  KCPL  and  the 
Kansas.  KCPL  proposes 
I  late  of  October  1 ,  2003 
i  ny  necessary  waiver  of 
's  notice  requirement, 
that  this  Amendment 
additional  point  of 


1325-000] 

that  on  September  10, 
Continent  Area  Power 
tendered  for  filing  an 
the  Restated  Agreement 
modify  Service  Schedule 
Agreement. 


0 

t3 


MAPP  states  that  a  copy  of  this  filing 
has  been  served  on  all  MAPP  members 
and  the  state  commissions  in  the  MAPP 
region.  MAPP  states  that  it  has  posted 
the  filing  on  the  MAPP  Web  site  at 
http://www.mapp.org. 

Comment  Date:  October  1,  2003. 

15.  South  Point  Energy  Center,  LLC 

[Docket  No.  ER03-1327-000) 

Take  notice  that  on  September  11, 
2003,  South  Point  Energy  Center.  LLC 
tendered  for  filing  a  proposed  change  to 
the  Western  Systems  Power  Pool  Rate 
Schedule  FERC  No.  6  to  reflect  the 
admission  of  South  Point  Energy  Center, 
LLC  to  membership  in  the  Western 
Systems  Power  Pool  Agreement. 

Comment  Date:  October  2,  2003] 

16.  Sierra  Pacifiic  Resources  Operating 
Compani^ 

[Docket  No.  ER03-1 328-000] 

Take  notice  that  on  September  11, 
2003,  Sierra  Pacific  Resources  Operating 
Companies  tendered  for  filing 
amendments  to  its  Open  Access 
Transmission  Tariff  to  implement 
revised  rates  for  transmission  service 
offered  by  its  subsidiary  Nevada  Power 
Company. 

Comment  Date:  October  2,  2003. 

17.  Central  Maine  Power  Company 

[Docket  No.  ER03-1 329-000] 

Take  notice  that  on  September  12, 
2003,  Central  Maine  Power  Company 
(CMP)  tendered  for  filing  an  unexecuted 
Ser\'ice  Agreement  for  Non-Firm  Local 
Point-to-Point  Transmission  Service 
entered  into  with  Androscoggin 
Reservoir  Company.  Service  under  the 
Transmission  Service  Agreement  will  be 
provided  pursuant  to  CMP's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP-FERC  Electric  Tariff, 
Fifth  Revised  Volume  No.  3,  Original 
Service  Agreement  Number  194. 

Comment  Date:  October  3,  2003. 

18.  Ebersen,  Inc. 

[Docket  No.  ER03-1330-O00] 

Take  notice  that  on  September  12, 
2003,  Ebersen,  Inc.,  filed  a  request  for 
acceptance  of  Rate  Schedule  No.  1,  the 
granting  of  certain  blanket  approvals, 
the  authority  to  sell  electricity  at 
market-based  rates,  and  the  waiver  of 
certain  Commission  regulations. 
Ebersen,  Inc.  states  that  it  is  an  energy 
marketer  and  that  it  purchases  and  sells 
energy  and  wholesales  electric  power 
with  no  affiliation  or  intention  to  engage 
in  the  business  of  generating  or 
transmitting  electric  power. 

Comment  Date:  October  3,  2003. 
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19.  Williams  Pbwer  Company,  Inc. 

[Docket  No.  ER03-1331-0001 

Take  notice  that  on  September  12, 
2003,  Williams  Power  Company,  Inc. 
(WPC)  submitted  for  filing  a  Notice  of 
Succession,  pursuant  to  Sections  35.16 
and  131.51  of  the  Commission's 
regulations.  Williams  Energy  Marketing 
&  Trading  Company  (WEMT)  states  that 
it  changed  its  name  to  WPC,  and 
accordingly  WPC  is  successor  to 
WEMT's  FERC  Rate  Schedule  No.l  as 
amended;  all  rate  schedules  filed  by  any 
party  to  which  WEMT  has  been  a  party 
as  may  be  amended;  and  the  agreements 
entered  into  by  WEMT  thereunder. 

Comment  Date:  October  7,  2003. 

20.  FPL  Energy  Oklahoma  Wind,  LLC 

(Docket  No.  ER03-1 332-000] 

Take  notice  that  on  September  12, 
2003,  FPL  Energy  Oklahoma  Wind,  LLC 
tendered  for  filing  an  application  for 
authorization  to  sell  energy  and  capacity 
at  market-based  rates  pursuant  to 
Section  205  of  the  Federal  Power  Act. 

Comment  Date:  October  3,  2003. 

21.  FPL  Energy  Sooner  Wind,  LLC 

[Docket  No.  ER03-1333-000] 

Take  notice  that  on  September  12, 
2003,  FPL  Energy  Sooner  Wind,  LLC 
tendered  for  filing  an  application  for 
authorization  to  sell  energy  and  capacity 
at  market-based  rates  pursuant  to 
section  205  of  the  Federal  Power  Act. 

Comment  Date:  October  3,  2003. 

22.  Allegheny  Trading  Finance 
Company 

[Docket  Nos.  ER03-1334-000  and  ER03- 
1334-001] 

Take  notice  that  on  September  12. 
2003,  as  supplemented  on  September 
16,  2003,  Allegheny  trading  Finance 
Company  (AF)  filed  a  Notice  of 
Cancellatibn  of  its  FERC  Electric  Tariff, 
Original  Volume  No.  1 ,  which  was 
originally  accepted  for  filing  on  October 

22,  2002  in  Docket  No.  ER03-65-000, 
101  FERC  1161,278. 

Comment  Date;  October  7,  2003. 

23.  Commonwealth  Edison  Company 

[Docket  No.  ER03-1335-O00] 

Commonwealth  Edison  Company  of 
Indiana,  Inc. 

Take  notice  that  on  September  12, 
2003,  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company  of 
Indiana.  Inc.  (ComEd)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  proposed 
changes  to  its  rates  for  transmission  and 
scheduling  services.  ComEd  requests 
that  the  proposed  rates  become  effective 
in  two  stages.  ComEd  requests  an 
effective  date  for  the  first  stage  of 


November  1,  2003,  and  requests  an 
effective  date  for  the  second  stage  as  of 
the  ComEd  Integration  Date  into  PJM 
Interconnection,  LLC,  and  accordingly 
requests  waiver  of  all  applicable 
requirements  to  permit  the  effective 
dates  requested. 

ComEd  states  that  copies  of  the  filing 
were  served  upon  the  aJFfected  state 
commissions,  and  copies  of  the 
transmittal  letter  were  served  on 
ComEd's  transmission  customers,  and 
on  parties  to  the  service  list  in  Docket 
No.  ER03-262-O00.  ComEd  also  states 
that  in  addition,  the  filing,  in  its 
entirety,  is  being  posted  on  the  ComEd 
Web  site  at  http:// 

www.comedtransmission.com,  and  hard 
copies  will  be  made  available  to  any 
customer  upon  request. 

Comment  Date:  October  3,  2003. 

24.  Illinois  Power  Company 

[Docket  No.  ER03-1 342-000] 

Take  notice  that  on  September  15, 
2003,  Illinois  Power  Company  (Illinois 
Power),  filed  a  Second  Revised 
Interconnection  Operating  Agreement 
entered  into  with  Aquila  Piatt  Coimty 
Power  L.L.C.  and  subject  to  Illinois 
Power's  Open  Access  Transmission 
Tariff. 

Illinois  Power  requests  an  effective 
date  of  August  26,  2003  for  the  Second 
Revised  Interconnection  Agreement  and 
seeks  a  waiver  of  the  Commission's 
notice  requirement.  Illinois  Power  states 
that  it  has  served  a  copy  of  the  filing  on 
Aquila  Piatt  County  Power  L.L.C. 

Comment  Date:  October  6,  2003. 

25.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER03-1 344-000] 

Take  notice  that  on  September  15, 
2003,  American  Electric  Power  Service 
Corporation  (AEPSC)  as  agent  for  West 
Texas  Utilities  Company  (now  known  as 
AEP  Texas  North  Company),  tendered 
for  filing  pursuant  to  Section  35.15  of 
the  Federal  Energy  Regulatory 
Commission's  regulations,  a  Notice  of 
Cancellation  of  Service  Agreements 
between  West  Texas  Utilities  Company 
and  various  entities  under  WTU  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
8.  AEPSC  states  that  the  Power  Sales 
Tariff  was  accepted  for  filing  by  the 
Commission,  effective  January  1, 1997 
in  Docket  ER96-2342-000. 

AEPSC  requests  an  effective  date  of 
September  1,  2003  for  the  cancellation. 

AEPSC  states  it  has  served  copies  of 
the  filing  upon  the  parties  listed  in 
Exhibit  1  and  the  affected  state 
regulatory  commissions. 

Comment  Date:  October  6,  2003. 


26.  Nfidwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-1345-0e0l 

Take  notice  that  on  September  15, 
2003,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing 
revisions  to  Attachment  C  of  its  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Second  Revised  Volume 
1  (OATT),  pursuant  to  the  Commission's 
Mav  16,  2003,  Order  in  Docket  No. 
ER62-573-OOO. 

The  Midwest  ISO  has  requested  an 
effective  date  of  60  days  following  the 
Commission's  Order  accepting  the 
proposed  changes,  due  to  necessary 
software  changes  and  implementation. 

The  Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  that  it  has  electronically 
served  a  copy  of  this  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members.  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants,  as 
well  as  all  state  commissions  within  the 
region.  Midwest  ISO  also  states  that  in     < 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org  . 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  October  6,  2003. 

27.  DTE  East  China,  LLC,  DTE  River 
Rouge  No.  1,  LLC 

[Docket  No.  ER03-1 346-000] 

Take  notice  that  on  September  15, 
2003,  DTE  East  China,  LLC  (East  China), 
and  DTE  River  Rouge  No.  1.  LLC  (River 
Rouge)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
an  application  associated  with  sales  of 
power  by  East  China  and  River  Rouge  to 
The  Detroit  Edison  Company. 

East  China  states  that  a  copy  of  the 
application  was  served  upon  the 
Michigan  Public  Service  Commission. 

Comment  Date:  October  6.  2003. 

28.  Ameren  Services  Company 

[Docket  No.  ER03-i347-O00l 

Take  notice  that  on  September  16, 
2003,  Ameren  Services  Company  (ASC) 
tendered  for  filing  executed  Service 
Agreements  for  Firm  Point-to-Point 
Services  and  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
Tractebel  Energy  Marketing,  Inc.  ASC 
asserts  that  the  purpose  of  the 
Agreements  is  to  provide  transmission 
services  to  Tractebel  Energy  Marketing, 
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Inc.  pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  Date:  October  7,  2003. 
29.  Gommonwealth  Electric  Company 

(Docket  No.  ER03-1 348-0001 

Take  notice  that  on  September  16, 
2003,  Commonwealth  Electric  Company 
(Commonwealth  Electric)  tendered  for 
filing  an  executed  Related  Facilities 
Agreement  between  Commonwealth 
Electric  and  Entergy  Nuclear  Generation 
Company  (Entergy).  Commonwealth 
Electric  requests  an  effective  date  of  the 
Agreement  of  November  16,  2003. 

Commonwealth  Electric  states  that  it 
has  served  a  copy  of  the  filing  on 
Entergy  and  the  Massachusetts 
Department  of  Telecommunications  and 
Energy. 

Comment  Date:  October  7,  2003. 

3D.  Southern  California  Edison 
Company 

(Docket  No.  EROS-l  349-000] 

Take  notice  that  on  September  15, 
2003,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing 
revised  rate  sheets  (Revised  Sheets)  to 
the  Agreement  For  Interconnection 
Service  and  the  Interconnection 
Facilities  Agreement  between  SCE  and 
Harbor  Cogeneration  Company  (Harbor), 
Service  Agreement  Nos.  2  and  9  under 
SCE's  FERC  Electric  Tariff,  First  Revised 
Volume  No.  6.  SCE  respectfully  requests 
an  effective  date  of  August  31 ,  2003.     . 

SCE  states  that  the  Revised  Sheets  to 
these  agreements  reflect  an  extension  of 
their  terras  and  conditions  to  provide 
interconnection  service  to  Harbor's  110 
MW  generating  facility  through 
September  30,  2003.  SCE  also  states  that 
copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Harbor. 

Comment  Date:  October  6,  2003. 
31.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ERO.3-1 350-000] 

Take  notice  that  on  September  16, 
2003,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  interconnection 
service  agreement  (ISA)  among  PJM, 
Merck  &  Co,  Inc.,  and  PECO  Energy. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  an  August  14, 
2003  effective  date  for  the  ISA. 

PJM  states  that  copies  of  this  filing 
were  served  upon  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

CoiTi/nenf  Date;  October  7,  2003. 


32.  Ameren  ^nergy  Resources 
Generating  ( lompany 

(Docket  No.  El  :03-l 351-000] 

Take  notic  3  that  on  September  16, 
2003,  Amere  i  Energy  Resources 
Generating  C  ompany  (AERG),  submitted 
for  Commiss  on  acceptance  or  approval 
a  Bi-lateral  E  ectric  Power  Supply 
Agreement  (1 JEPSA)  for  the  sale  of 
energy  and  c  ipacity  between  AERG  and 
Ameren  Enei  gy  Marketing  Company. 
AERG  reque!  ts  an  effective  date  of 
October  1,  2(  03  for  the  BEPSA.  AERG 
states  that  cc  pies  of  this  filing  have  been 
served  on  \hi  Illinois  Commerce 
Commission] 

Comment  pate:  October  7,  2003. 

33.  Stalwart  Power  Company 

(Docket  No.  EI  0.3-1352-000] 

Take  notic  i  that  on  September  16, 
2003,  Stalwa  -t  Power  Company 
(Stalwart)  tei  dered  for  filing  a  Notice  of 
Cancellation  of  its  market-based  tariff 
granted  by  th  e  Commission  in  Docket 
No.  ^95-1 3  J4-000  on  July  1 ,  1 997. 
Stalwart  stat(  s  that  it  has  not  engaged  in 
the  wholesal !  or  retail  marketing  of 
electricity  an  d  has  no  plans  to  do  so  in 
the  future.  Stalwart  also  states  that  it  has 
no  assets  or  s  ales;  however,  the 
corporate  nai  le  and  corporate  structure 
are  being  maintained  for  possible  future 
use.  I 

Comment  Date:  October  7,  2003. 

34.  Black  Hils  Power,  Inc.,  Basin 
Electric  Pow(  tr  Cooperative,  Powder 
River  Energy  Corporation 

[Docket  No.  EF  03-1354-000] 

Take  notic(  that  on  September  16, 
2003,  Black  F  ills  Power,  Inc..  Basin 
Electric  Pow«  r  Cooperative,  and  Powder 
River  Energy  Corporation  tendered  for 
filing  a  joint  i  )pen  access  transmission 
tariff  with  th(  Federal  Energy 
Regulatory  C  )mmission. 

Comment  i  )ate:  October  7,  2003. 
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designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wmv.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three'digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the  . 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-24699  Filed  9-29-03:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-74-000] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Availability  of  the  Environmental 
Assessment  for  the  Proposed  Cove 
Point  East  Project 

September  23,  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Dominion  Cove  Point  LNG,  LP  (DCP) 
in  the  above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  proposed  compressor 
facilities  that  comprise  the  Cove  Point 
East  Project: 

Compressor  Facilities 

•  Loudoun  Compressor  Station — 
install  one  2,370  and  two  4,735 
horsepower  (hp)  reciprocating  engine- 
driven  compressors  at  a  new  compressor 
station  in  Loudoun  County,  Virginia. 

•  Pleasant  Valley  Compressor 
■Station — install  one  4,750  and  one  2,750 
hp  electric  motor-driven  compressors 
and  two  transformers  at  a  new 
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compressor  station  in  Fairfax  County, 
Virginia. 

The  purpose  of  the  Cove  Point  East 
Project  is  to  fulfill  requests  for  service 
by  Washington  Gas  Light  and  Virginia 
Power  Service  Energy  Corporation,  Inc. 
DCP's  Cove  Point  East  Project  would 
create  an  additional  445  million 
standard  cubic  feet  per  day  (MMscfd)  of 
natural  gas  capacity  on  its  system  in 
order  to  fulfill  requests  for  service  by 
Washington  Gas  Light  (350  MMscfd) 
and  Virginia  Power  Service  Energy 
Corporation,  Inc  (95  MMscfd). 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference,  888  First  Street,  NE.,  Rooin 
2A,  Washington,  DC  20426,  (202)  502- 
8371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  State  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  Branch  1 , 
PJll.l; 

•  Reference  Docket  No.  CP03-74- 
000; 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  October  22,  2003. 

Please  note  we  are  continuing  to 
experience  delays  in  mail  from  the  U.S. 
Postal  Service.  As  a  result,  we  will 
include  all  comments  that  we  receive 
within  a  reasonable  time  frame  in  oiu 
environmenteil  analysis  of  this  project. 
However,  the  Commission  strongly 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments, 
you  will  need  to  create  a  hee  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 


the  commentor  a  party  to  the 
preceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 1  Only  interveners  have  the- 
right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  pfuties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
project  is  available  ft'om  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [http:// 
www.ferc.govjusing  the  eLibrary  link. 
Click  on  the  eLibrary  link,  enter  the 
docket  number  excluding  the  last  three 
digits  in  the  Docket  Niunber  field.  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  eLibrary, 
call  toU-fi-ee  (1-866)  208-3676,  TTY 
(202)  502-8659  or  at 
FERCOnIineSupport@ferc.gov.  The 
eLibrary  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  dociunents  issued  by  the 
commission,  such  as  orders,  notices,  or 
rulemakings. 

In  addition,  the  Conmiission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submitteds  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  simimaries,  and  direct  links 
to  the  dociunents.  Go  to  http:// 
www.ferc.gov/esubcribenow.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24640  Filed  9-26-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PF03-6-000] 

Sound  Energy  Solutions,  POLB 
Application  No.  HDP  03-079;  Notice  of 
IntentTo  Prepare  a  Joint 
Environmental  Impact  Statement  and 
Notice  of  Preparation  of  Joint 
Environmental  Impact  Report, 
Application  Summary  Report  for  SES' 
Proposed  Long  Beach  LNG  import 
Project,  Request  for  Comments  on 
Environmental  Issues,  and  Notice  of 
Public  Scoping  IMeeting 

September  22,  2003. 

The  staffs  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission]  and  the  Port  of  Long 
Beach  (POLB  or  Port)  will  jointly 
prepare  an  environmental  impact 
statement,  an  environmental  impact 
report,  and  an  application  summary 
report  (EIS/EIR/ASR)  on  Sound  Energy 
Solutions'  (SES)  proposed  Long  Beach 
LNG  Import  Project.  This  notice 
announces  the  opening  of  the  scoping 
process  we '  will  use  to  gather  input 
fi-om  the  public  and  interested  agencies 
on  the  project.  Yoiu  input  will  help  us 
determine  which  issues  need  to  be 
evaluated  in  the  EIS/EIR/ASR.  Please 
note  that  the  scoping  period  witl  close 
on  October  30,  2003. 

Comments  may  be  submitted  in 
written  form  or  verbally.  Further  details 
on  how  to  submit  written  comments  are 
provided  in  the  public  participation 
section  of  this  notice.  In  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meeting  we 
have  scheduled  as  follows: 

FERC/POLB  Public  Scoping  Meeting, 
Long  Beach  LNG  Import  Project, 
October  9,  2003  at  7  p.m..  Long  Beach 
Convention  &  Entertainment  Center, 
Seaside  Meeting  Room  301,  (562)  436- 
3636. 

The  FERC  will  be  the  lead  Federal 
agency  in  the  preparation  of  the  EIS/ 
EIR/ASR  and  the  POLB  will  be  the  lead 
state  agency  for  California.  The  joint 
document  will  satisfy  the  requiremepts 
of  both  the  National  Environmental 
Policy  Act  (NEPA)  and  the  California 
Environmeiltal  Quality  Act  (CEQA). 

This  notice  is  being  sent  to  affected 
landowners;  POLB  tenants;  Federal, 
state,  and  local  government  agencies; 
elected  officials;  environmental  and 
public  interest  groups;  Native  American 
tribes;  other  interested  parties;  and  local 


'  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  Sep  the  previous 
discussion  on  filing  comments  electronically. 


'  "We,"  "us."  and  "our"  refer  to  the 
environmental  staffs  of  the  FERC's  Office  of  Energy 
Projects  and  the  POLB. 
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libraries  and  newspapers.  We  encourage 
government  representatives  to  notify 
their  donstituents  of  this  planned 
project  and  encourage  them  to  comment 
.  on  their  areas  of  concern. 

Summary  of  the  Proposed  Project 

SES  proposes  to  construct  and  operate 
a  liquefied  natural  gas  (LNG)  import 
terminal  facility  on  a  27-acre  site  on  a 
portion  of  Pier  T.  designated  Berth  T- 
126.  on  Terminal  Island  within  the  Port 
of  Long  Beach,  California.  The  proposed 
site,  which  was  formerly  part  of  a  naval- 
shipyard,  would  require  a  limited 
amount  of  dredging  (between  75,000 
and  125,000  cubic  yards)  to  support  the 
ship  berth  and  achieve  uniform  water 
depth.  The  dredged  material  would  be 
disposed  of  in  a  confined  landfill  within 
the  Port.  The  project  would  not  require 
the  intake  or  discharge  of  sea  water  and/ 
or  process  water.  Ehiring  construction, 
SES  would  require  an  additional  20-  to 
30-acre  site  in  the  project  area  for 
materials  storage  and  fabrication.  The 
location  of  this  construction  laydown 
area  has  not  yet  been  identified. 

The  Long  Beach  LNG  Import  Project 
would  provide  about  700  million 
standard  cubic  feet  of  natural  gas  per 
day  to  the  local  transmission  and 
distribution  systems.  In  addition,  a 
portion  of  the  LNG  would  be  distributed 
locally  to  fuel  LNG-powered  vehicles. 
According  to  SES,  its  project  would 
provide  large  volumes  of  natural  gas  to 
southern  California  markets  to  enhance 
reliability  of  supply  and  ensure  price 
competition.  The  distribution  of  LNG  as 
vehicle  fuel  would  enable  diesel  trucks 
and  other  vehicles  to  convert  to  natiiral 
gas,  which  would  reduce  vehicle 
pollutant  emissions  in  the  region. 

The  project  facilities  would  include: 

•  a  ship  berth  and  unloading  facilities 
capable  of  receiving  LNG  tankers 
ranging  in  capacity  from  95,000  to 
145,000  cubic  meters; 

•  two  LNG  storage  tanks,  each  with  a 
capacity  of  160,000  cubic  meters; 

•  vaporization  equipment,  boil-off  gas 
compressors,  and  natural  gas  liquids 
recovery  system; 

•  truck  loading  facilities; 

•  associated  hazard  detection, 
control,  and  prevention  systems; 

•  ancillary  service  facilities;  and 

•  up  to  4.4  miles  of  pipeline  currently 
proposed  to  interconnect  with  the 
existing  Southern  California  Gas 
Company  pipeline  system. 

Maps  depicting  the  proposed  terminal 
site,  site  layout,  and  various  pipeline 
routes  under  consideration  are  provided 
in  appendix  l.^ 


^The  appendices  refea-enced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 


SES  propoi  es  to  place  the  project  in 
service  in  lat  (  2007  or  early  2008.  To 
achieve  this  i  n-service  date,  SES  is 
requesting  aoproval  to  begin 
construction  af  the  terminal  facilities  in 
the  fall  of  20(  4.  The  approximate 
duration  of  o  tnstruction  would  be  3 
years. 

The  EIS/EIR/  ^SRProcessThe  FERC  will 
use  the  EIS/E  R/ASR  to  consider  the 
environmenti  il  impact  that  could  result 
if  it  issues  SBS  an  Order  Authorizing 
Approval  of  a  Place  of  Import  under 
Section  3  of  the  Natural  Gas  Act.  The 
POLE  will  use  the  document  to 
determine  th4  project's  consistency 
with  the  certfied  Port  Master  Plan  and 
the  Califomii  Coastal  Act  as  well  as  to 
coiisider  the  environmental  impact  that 
could  result  ^  it  issues  SES  a  Harbor 
Development  Permit. 

This  noticeiformally  announces  our 
preparation  of  the  EIS/EIR/ ASR  and  the 
beginning  of  I  he  process  referred  to  as 
"scoping."  VVb  are  soliciting  input  from 
the  public  am  1  interested  agencies  to 
help  us  focus  the  analysis  in  the  EIS/ 
EIR/ASR  on  t  le  potentially  significant 
environment!  1  issues  related  to  the 
proposed  acti  on. 

Our  indepe  ident  analysis  of  the 
issues  will  be  included  in  a  draft  EIS/ 
EIR/ASR.  Th(  draft  EIS/EIR/ASR  will  be 
mailed  to  Fed  eral,  state,  and  local 
government  a  jencies;  elected  officials; 
environments  1  and  public  interest 
groups;  Nativ  ;  American  tribes;  affected 
landowners;  1  OLB  tenants;  other 
interested  patties;  local  libraries  and 
newspapers;  {  nd  the  FERC's  official 
service  list  foi  this  proceeding.  A  45-day 
comment  peri  ad  will  be  allotted  for 
review  of  the  Iraft  EIS/EIR/ASR.  We 
will  consider  ill  comments  on  the  draft 
EIS/EIR/ASR  ind  revise  the  document, 
as  necessar\',  )efore  issuing  a  final  EIS/ 
EIR/ASR. 

The  POLE  i ;  initiating  its  CEQA 
review  based  )n  SES'  submittal  of  a 
Harbor  Devek  pment  Permit  application 
on  July  25.  20  )3.  Although  no  formal 
application  fa  r  import  authorization  has 
been  filed,  tht  FERC  staff  is  initiating  its 
NEPA  review  now.  The  purpose  of  the 
FERC's  NEPA  Pre-filing  Process  is  to 
encourage  the  early  involvement  of 
interested  staleholders  and  to  identify 
and  resolve  is  lues  before  an  application 
is  filed  with  t  e  FERC.  The  POLE  has 
agreed  to  con<  uct  its  CEQA  review  in 
conjunction  vi  ith  the  NEPA  Pre-filing 
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Process.  A  diagram  depicting  the  lead 
agencies'  joint  environmental  review 
process  is  attached  to  this  notice  as 
appendix  2. 

We  have  held  early  discussions  with 
other  jurisdictional  agencies  to  identify 
their  issues  and  concerns.  These 
agencies  include  the  California  Coastal 
Commission;  California  Department  of 
Fish  and  Game;  National  Marine 
Fisheries  Service;  Regional  Water 
Quality  Control  Board,  Los  Angeles 
Region;  South  Coast  Air  Quality 
Management  District;  U.S.  Army  Corps 
of  Engineers  (ACOE).  U.S.  Coast  Guard; 
and  U.S.  Fish  and  Wildlife  Service.  By 
this  notice,  we  are  asking  these  and 
other  Federal,  state,  and  local  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  formally  cooperate  with  us  in 
the  preparation  of  the  EIS/EIR/ASR. 
Agencies  that  would  like  to  request 
cooperating  status  should  follow  the 
instructions  for  filing  comments 
provided  below.  Currently,  the  ACOE 
has  expressed  its  intention  to  participate 
as  a  cooperating  agency  in  the 
preparation  of  the  EIS/EIR/ASR  to 
satisfy  its  NEPA  responsibilities  under 
Section  404  of  the  Clean  Water  Act  and 
Section  10  of  the  Rivers  and  Harbors 
Act. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the 
proposal.  Your  comments  should  focus 
on  the  potential  environmental  effects, 
reasonable  alternatives  (including 
alternative  terminal  sites  and  pipeline 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  To  ensure  that  your 
comments  are  timely  and  properly 
recorded,  please  mail  your  comments  so .. 
that  they  will  be  received  in~ 
Washington,  DC  on  or  before  October 
30,  2003,  and  carefully  follow  these 
instructions: 

•  Send  an  original  and  two  copies  of 
your  letter  to: 

Magalie  R.  Salas,  Secretar>',  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  your  comments 
for  the  attention  of  Gas  Branch  1,  DG2E; 

•  Reference  Docket  No.  PF03-6-000 
on  the  original  and  both  copies; 

•  Send  an  additional  copy  of  your 
letter  to:  Robert  Kanter,  Ph.D.,  Planning 
Division,  925  Harbor  Plaza,  Port  of  Long 
Beach,  Long  Beach,  CA  90807;  and 

•  Reference  Application  No.  HDP  03- 
079  on  your  letter. 
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The  public  scoping  meeting  to  be  held 
on  October  9,  2003  at  the  Long  Beach 
Convention  &  Entertainment  Center  is 
designed  to  provide  another  opportunity 
to  offer  comments  on  the  proposed 
project.  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meeting  and  to  present  comments  on  the 
environmental  issues  they  believe 
should  be  addressed  in  the  EIS/EIR/ 
ASR.  A  transcript  of  the  meeting  will  be 
jnade  so  that  your  comments  will  be 
accurately  recorded.  '■ 

Please  note  that  the  FERC  is 
continuing  to  experience  delays  in  mail 
deliveries  from  the  U.S.  Postal  Service. 
Therefore,  the  Commission  encourages 
electronic  filing  of  comments.  See  18 
Code  of  Federal  Regulations 
.  385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Internet  Web  site 
at  http://v\'\vw.ferc.gov  under  the 
"eFiling"  link  and  the  link  to  the  User's 
Guide.  Prepare  your  submission  in  the 
same  manner  as  you  would  if  filing  on 
paper  and  save  it  to  a  file  on  your  hard 
drive.  Before  you  can  file  comments  you 
will  need  to  create  an  account  by 
clicking  on  "Login  to  File"  and  then 
"New  User  Account."  You  will  be  asked 
to  select  the  type  of  filing  you  are 
making.  This  filing  is  considered  a 
"Comment  on  Filing." 

Availability  of  Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  1-866-208  FERC  (3372)  or  on  the 
FERC  Internet  Web  site  [http://    ' 
wvi-w.ferc.gov ).  Using  the  "eLibrar\'" 
link,  select  "General  Search"  from  the 
eLibrary  menu,  enter  the  selected  date 
range  and  "Docket  Number"  [i.e..  PF03- 
6-000).  and  follow  the  instructions. 
Searches  may  also  be  done  using  the 
phrase  "Long  Beach  LNG"  in  the  "Text 
Search"  field.  For  assistance  with  access 
to  eLibrarv.  the  helpline  can  be  reached 
at  1-866-208-3676.  TTY  (202)  502- 
8659,  or  at  FERCOnlineSupport® 
ferc.gov.  The  eLibrary  link  on  the  FERC 
Internet  Web  site  also  provides  access  to 
the  texts  of  formal  documents  issued  by 
the  Commission,  such  as  orders,  notices, 
and  rule  makings. 

In  addition,  the  FERC  now  offers  a 
free  service  called  eSubscription  that 
allows  you  to  keep  track  of  all  formal 
issuances  and  submittals  in  specific 
dockets.  This  can  reduce  the  amount  of 
time  you  spend  researching  proceedings 
by  automatically  providing  you  with 
notification  of  these  filings,  document 
summaries,  and  direct  links  to  the 
documents.  To  register  for  this  service, 
go  to  http://wwiv.ferc.gov/ 
esubscribeno\v.htm. 


Information  about  the  project  is  also 
available  from  the  POLE.  You  may  call 
the  POLE  Environmental  Planning 
Section  at  562-590-^160  or  e-mail 
questions  and  comments  to  the  POLE  at 
Crouch@POLB.com. 

Finally,  SES  has  established  an 
Internet  Web  site  for  this  project  at 
http://www.soundenergysoIutions.com. 
The  Web  site  includes  a  description  of 
the  project,  maps  and  photographs  of 
the  proposed  site,  SES'  answers  to 
frequently  asked  questions  about  LNG, 
and  links  to  related  documents. 

Magalie  R.  Salas, 

Secretan'. 

|FR  Doc.  03-24639  Filed  9-29-03:  8:45aml 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  P-1 78-01 7] 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment, 
Availability  of  Scoping  Document,  and 
Soliciting  Scoping  Comments 

September  23.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  Commission  and  is  available  for 
public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Pro;ertjVo.;178-017. 

c.  Date  filed:  April  14,  2003. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Kern  Canyon 
Hydroelectric  Project. 

f.  Location:  On  the  Kern  River,  near 
the  Town  of  Bakersfield,  Kern  County, 
California.  The  project  occupies 
approximately  11.26  acres  of  public 
land  located  within  the  Sequoia 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Randal  S. 
Livingston,  Pacific  Gas  and  Electric 
Companv  Power  Generation,  Mail  Code 
NllE,  P.O.  Box  770000.  San  Francisco, 
CA  94177  (415)  973-7000. 

i.  FERC  Contact:  Allison  Arnold  at 
(202)  502-6346  or 
allison  .am  old@ferc.gov. 

].  Deadline  for  filing  scoping 
comments:  30  days  from  the  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  thte  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov}  under  the  "e- 
Filing"  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  Kern  Canyon.  Project  consists 
of:  (1)  An  existing  150-foot-long  and  23- 
foot-high  dam;  (2)  an  existing  3-acre 
reservoir  having  a  usable  capacity  of  27- 
acre-feet;  (3)  a  1.58-mile-long  horseshoe 
shaped  tunnel;  (4)  a  520-foot-long  steel 
penstock  varying  in  diameter  from  96 
inches  to  90  inches:  (5)  a  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  9.540  kilowatts:  (6) 
existing  transmission  facilities;  and  (7) 
appurtenant  facilities.  The  project  is 
estimated  to  generate  an  average  of  67.6 
gigawatt  hours  annually.  The  dam  and 
existing  project  facilities  are  owned  by 
the  applicant. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digUs  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Scoping  Process 

Pursuant  to  the  National 
Environmental  Policy  Act  and 
procedures  of  the  Federal  Energy 
Regulatory  Commission  (Commission  or. 
FERC),  the  Commission  staff  intends  to 
prepare  an  Environmental  Assessment 
(EA)  that  evaluates  the  environmental 
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impacts  of  issuing  a  new  license  for  the 
Kem  Canyon  Hydroelectric  Project. 

The  EA  will  consider  both  site- 
specific  and  cumulative  environmental 
effects,  if  any",  of  the  proposed  action 
and  reasonable  alternatives,  and  will 
include  an  economic,  Hnancial,  and 
engineering  analysis.  Preparation  of 
staff's  EA  will  be  supported  by  a 
scoping  process  to  ensure  identification 
and  analysis  of  all  pertinent  issues. 

We  prepared*  Scoping  Document  1 
(SDl)  to  provide  you  with  informati(  n 
on: 

•  the  Kem  Canyon  Hydroelectric 
Project; 

•  the  environmental  analysis  process 
we  will  follow  to  prepare  the  EA;  and 

•  our  preliminary  identification  of 
issues  that  we  will  address  in  the  EA. 

We  invite  the  participation  of 
governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  the  scoring  process, 
and  have  prepared  SDl  to  provide 
information  on  the  proposed  project  and 
to  solicit  written  comments  and 
suggestions  on  our  preliminary  list  of 
issues  and  alternatives  to  be  addressed 
in  the  EA.  The  SDl  has  been  distributed 
to  parties  on  the  Service  List  for  this 
proceeding  and  is  available  from  our 
Public  Reference  Room  at  (202)  502- 
8371.  It  can  also  be  accessed  online  at 
http://www.ferc.gov  under  the 
"eUbrary"  link. 

A  site  visit  was  conducted  on  August 
8,  2003  for  Commission  staff  and 
interested  members  of  the  public  to  visit 
the  project  site.  The  notice  for  the  site 
visit  was  published  in  the  Federal- 
Register  on  July  17,  2003.  Comments 
received  from  participants  during  the 
site  visit  we'^    incorporated  into  SDl. 

Other  than  those  received  during  the 
site  visit  conducted  on  August  8,  2003, 
no  comments  have  been  filed  to  date 
related  to  the  licensing.  Therefore,  we 
do  not  anticipate  at  this  time  that  there 
is  a  need  to  hold  a  public  meeting  near 
the  project  site. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-24641  Filed  9-1     <)3;  8:45  am) 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  NO.PL03-6-000] 

Natural  Gas  Markets  Conference; 
Notice  of  Public  Conference 

September  23,  2003. 

1 .  The  Federal  Energy  Regulatory 
Commission  (FERC)  will  hold  a 
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conference  oi  i  October  14,  2003,  to 
engage  indus  ry  members  and  the  public 
in  a  dialogue  about  policy  issues  facing 
the  natural  gs  s  industry  today  and  the 
Commission'  >  regulation  of  the  industry 
for  the  future  Last  year  the  Commission 
held  a  wide  r  mging  discussion 
concerning  it$  regulatory  goals  for  the 
natural  gas  industry  (Docket  No.  PL02- 
9-000).  This  wear's  conference  on  the 
"state  of  the  j  as  market"  will  focus  on 
the  findings  i  nd  recommendations 
contained  in  he  National  Petroleum 
Council's  soQ  n  to  be  released  report: 
Balancing  Na  ural  Gas  Policy — Fueling 
the  Demands  of  a  Growing  Economy,  i 

2.  Last  Mar  :h,  the  Secretary  of  Energy 
asked  the  Nat  ional  Petroleum  Council  to 
conduct  a  stu  iy  of  natural  gas  in  the 
United  States  in  the  21st  Century. 
Specifically, '.  le  stated: 

Such  a  stuc  y  should  examine  the 
potential  implications  of  new  supplies, 
new  technologies,  new  perceptions  of 
risk,  and  other  evolving  market  , 
conditions  thkt  may  affect  the  potential 
for  natural  gat  demand,  supplies,  and 
delivery  through  2025.  It  should  also 
provide  insights  on  energy  market 
dynamics,  inaluding  price  volatility  and 
future  fuel  choice,  and  an  outlook  on 
the  longer  ter  n  sustainability  of  natural 
gas  supplies.  Df  particular  interest  is  the 
Council's  adv  ice  on  actions  that  can  be 
taken  by  indu  5try  and  government  to 
increase  the  productivity  and  efficiency 
of  North  American  natiual  gas  markets 
and  to  ensure'adequate  and  reliable 
supplies  of  energy  for  consumers. 

3.  At  the  coiference,  representatives 
of  the  Nations  1  Petroleum  Council  will 
present  their  i  eport  and  interested 
individuals  w  ill  have  an  opportunity  to 
respond  and  a  sk  questions.  The 
summary  of  fi  ndings  and 
recommendat  ons  will  be  available  from 
the  National  F  etroleum  Council  on 
September  25  2003  on  the  National 
Petroleum  Coimcil  Web  site  at  http:// 
www.npc.org.  The  entire  integrated 
report  will  be  available  at  the 
conference. 

4.  In  additic  n,  the  Commission  also 
seeks  to  encoi  rage  industry 
representative  s  and  interested 
individuals  to  raise  other  issues  for  the 
Commission  tp  consider  in  shaping  its 
future  regulatory  policies  concerning 
the  natural  ga  i  industry.  Following  the 
National  Petrc  leum  Council 
presentation  a  nd  discussion,  the 
Conunission  \  rill  have  an  open  forum 
that  will  give ;  ill  interested  individuals 
an  opportunit  r  to  raise  issues. 


'  The  National 
natural  gas  advisa  y 
Energy. 


Ifetroleum  Council  is  an  oil  and 
committee  to  the  Secretary  of 


5.  The  conference  will  be  held  on 
October  14,  2003  at  FERC,  888  First 
Street,  NE.  in  Washington,  DC, 
beginning  at  10  a.m.  in  the  Commission 
Meeting  Room.  The  public  is  invited  to 
attend. 

6.  The  conference  will  be  transcribed. 
Those  interested  in  acquiring  the 
transcript  should  contact  Ace  Reporters 
at  202-347-3700  or  800-336-6646. 
Transcripts  will  be  placed  in  the  public 
record  ten  days  after  the  Commission 
receives  the  transcripts.  Additionally, 
Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  or  over  the  Internet,  via 
C-Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http://www.capitolconnection.gmu.edu 
and  click  on  "FERC." 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03^24642  Filed  9-26-03;  8i45  am] 
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ENVIRONMENTAt  PROTECTION 
AGENCY 

[OAR-200»-4)120;  FRL-7565-8] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  Reporting  and 
Recordkeeping  Requirements  for 
National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinisli  Coatings,  EPA  ICR  Number 
1765.03, 0MB  Control  Number  2060- 
0353 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  to  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  September  30,  2003.  Under 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB.  This  ICR 
describes  the  natiire  of  the  information 
collection  and  its  estimated  burden  and 
cost. 
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DATES:  Additional  comments  may  be 
submitted  on  or  before  October  30, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0120,  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r-Docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Mailcode  6102T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  and  (2)  0MB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Morris,  Office  of  Air  and 
Radiation,  Office  of  Air  Quality 
Planning  and  Standards,  Mail  Code 
C504-04,  Research  Triangle  Park,  North 
Carolina  27711;  telephone  number: 
(919)  541-5416;  fax  number:  (919)  541- 
3470;  e-mail  address: 
morris.mark@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procediu-es  prescribed  in  5  CFR  1320.12. 
On  July  8,  2003  (68  FR  40654),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  The  EPA  received 
no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0120,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docke*  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 


submitted  electroniceilly  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  imless  the 
comment  contains  copyrighted  material. 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosiu-e  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  WTVw.epa.gov/ 
edocket. 

Title:  Reporting  and  Recordkeeping 
Requirements  for  National  Volatile 
Organic  Compound  Emission  Standards 
for  Automobile  Refinish  Coatings. 

Abstract:  The  EPA  is  required  under 
section  183(e)  of  the  Clean  Air  Act  to 
regulate  volatile  organic  compound 
emissions  from  the  use  of  consumer  and 
commercial  products.  Pursuant  to 
section  183(e)'(3),  the  EPA  published  a 
list  of  consumer  arid  commercial 
products  and  a  schedule  for  their 
regulation  (60  FR  15264).  Automobile 
refinish  coatings  were  included  on  the 
list,  and  the  standards  for  such  coatings 
are  codified  at  40  CFR  part  59,  subpart 
B.  The  reports  required  under  the 
standards  enable  EPA  to  identify  all 
coating  and  coating  component 
manufacturers  and  importers  in  the 
United  States  and  to  determine  which 
coatings  and  coating  components  are 
subject  to  the  standards,  based  on  dates 
of  manufacture. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resom-ces  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 


develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and  - 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Respondents  to  this  information 
collection  are  manufacturers  and 
importers  of  automobile  refinish 
coatings  and  coating  components. 
Manufacturers  of  automobile  refinish 
coatings  and  coating  components  fall 
within  standard  industrial  classification 
(SIC)  2851,  "Paints,  Varnishes, 
Lacquers,  Enamels,  and  Allied 
Products"  and  North  American  Industry 
Classification  System  (NAICS)  code 
325510,  "Paint  and  Coating 
Manufacturing."  Importers  of 
automobile  refinish  coatings  and  coating 
components  fall  within  SIC  5198. 
"Wholesale  Trade:  Paints,  Varnishes, 
and  Supplies." 

Estimated  Number  of  Respondents:  4. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
14. 

Estimated  Total  Annual  Cost:  $940, 
which  includes  $0  annualized  capital  or 
O&M  costs  and  S940  labor  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  8  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  There  is  a  decrease  because 
the  pievious  renewal  ICR  overestimated 
the  number  of  respondents. 

Dated:  September  16.  2003. 
Sara  Hisel  McCoy, 
Acting  Director.  Collection  Strategies 
Division. 
(FR  Doc.  03-24779  Filed  9-29-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0013;  FRL-756S-9] 

Agancy  Infonnation  Collection 
ActMtiM;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request:  Title  IV  of  ttie  Public  Health 
Security  and  Bioterrorism 
PrepaiiKlness  and  Response  Act  of 
2002:  Drinlcing  Water  Security  and 
SafMy,  EPA  ICR  Number  2103.02, 0MB 
Control  Number  2040-0253 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  an  Infonnation  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  September  30,  2003.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB.  This  ICR  describes  the 
nature  of  the  iiiformation  collection  and 
its  estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  October  30, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OW- 
2003-0013  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  OW-Docket@epa.gov,  or  by  mail 
to:  EPA  Docket  Center,  Environmental 
Protection  Agency,  Water  Docket  Mail 
Code  4101T,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  and  (2) 
OMB  at:  Office  of  Infonnation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Dolgin,  Water  Protection  Task 
Force,  Mail  Code  4606,  Environmental 
Protection  Agency,  1206  Pennsylvania 
Ave.,  NW.,  Washington,  DC  2f)460: 
telephone  number:  202-564-9895;  fax 
number:  202-564-8513;  e-mail  address: 
dolgin.susan@epa.gov, 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  May  20,  2003  (68  FR  27555),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  two 
comments. 


EPA  has  « stablished  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OW- 
2003-0013.  which  is  available  for  public 
viewing  at  t  le  Water  Docket  in  the  EPA 
Docket  Cent  er  (EPA/DC),  EPA  West, 
Room  B102  1301  Constitution  Ave., 
NW..  Washi  ngton,  DC.  The  EPA  Docket 
Center  Publ  c  Reading  Room  is  open 
from  8:30  a.  n.  to  4:30  p.m.,  Monday 
through  Fri<  ay,  excluding  legal 
holidays.  Tlie  telephone  number  for  the 
Reading  Ro(im  is  (202)  566-1744,  and 
the  telephoi  le  number  for  the  Water 
Docket  is  (2  )2)  566-2426.  An  electronic 
version  of  tl  e  public  docket  is  available 
through  EPy .  Dockets  (EDOCKET)  at 
http://www.  3pa.gov/edocket.  Use 
EDOCKET  t )  submit  or  view  public 
comments, !  ccess  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  i  ire  available  electronically. 
Once  in  the  system,  select  "search," 
^  then  key  in  he  docket  ID  number 
identified  al  ove. 

Any  comi  lents  related  to  this  ICR 
should  be  si  bmitted  to  EPA  and  OMB 
within  30  di  ys  of  this  notice.  EPA's 
policy  is  tha  t  public  comments,  whether 
submitted  el  ectronically  or  in  paper, 
will  be  mad(  i  available  for  public 
viewing  in  I  DOCKET  as  EPA  receives 
them  and  wi  thout  change,  unless  the 
comment  co  itains  copyrighted  material, 
CBI,  or  othei  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identffi  3s  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  t )  that  material  in  the 
version  of  th  b  comment  that  is  placed  in 
EDOCKET. '  he  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  id(  mtified  as  an  item  in  the 
official  dock  Jt,  information  claimed  as 
CBI,  or  whos  e  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  g  ublic  docket,  and  will  not 
be  available  or  public  viewing  in 
EDOCKET.  F  or  further  information 
about  the  electronic  docket,  see  EPA  - 
Federal  Regi  ster  notice  describing  the 
electronic  d(  cket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov/ 
edocket. 

Title:  Title  IV  of  the  Public  Health 
Security  and  Biotenorism  Preparedness 
and  Response  Act  of  2002:  Drinking 
Water  Securi  ty  and  Safety. 

Abstract:  1  itle  IV  of  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Respons }  Act  of  2002  (Pub.  L.  107- 
188)  amends  the  Safe  Drinking  Water 
Act  (SDWA).  The  Act  requires  each 
community  water  system  (CWS)  serving 
a  population  of  more  than  3,300  people 
to  conduct  a  mlnerability  assessment  of 
its  water  sysl  sm  and  to  prepare  or  revise 
an  emergenc;  r  response  plan  that 


incorporates  the  results  of  the 
vulnerability  assessment.  EPA  will  use 
the  data  collected  under  this  ICR  to 
evaluate  the  steps  taken  by  CWSs  to 
ensure  the  security  of  the  nation's 
drinking  water  supply.  EP     will  use  the 
information  collected  under  this  ICR  to 
determine  whether  CWSs  have 
completed  vulnerability  assessment? 
and  prepare  or  revise  updated  \ 

emergency  response  plans. 

Primary  users  of  the  information 
collected  under  this  ICR  include  the 
EPA  Office  of  Ground  Water  and 
Drinking  Water  (OGWDW),  EPA 
Regional  Administrators,  and  CWSs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  Th  j  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  approximately  130 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  Includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions     , 
and  requirements;  train  personoj^l  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Community  Water  Systems. 

Estimated  Number  of  Respondents: 
8,487. 

Frequency  of  Response:  3  responses 
per  system  during  the  ICR  period. 

Estimated  Total  Annual  Hour  Burden: 
2,913,929. 

Estimated  Total  Annualized  Cost: 
$156,458,154,  includes  $82,211  O&M 
costs. 

Changes  in  the  Estimates:  There  is  an 
increase  of  261,537  hours  in  the  total 
estimated  burden  cunently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  a  result  of 
adding  burden  hours  to  the  respondent 
inventory.  In  the  previous  ICR,  when 
EPA  off-set  respondent  costs  by  the 
amount  of  grant  funding  that  was 
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provided  to  systems,  it  inadvertently 
off-set  a  corresponding  number  of  hours. 
However,  although  system  costs  were 
off-set  by  grant  funding,  the  amount  of 
labor  hours  required  to  complete  all 
requirements  of  the  Act  remains  the 
same.  Therefore,  EPA  has  added  these 
previously  unaccounted  for  hours  into 
the  official  inventory. 

Dated:  September  22,  2003. 

Sara  Hisel  McCoy, 

Acting  Director.  Collection  Strategies 
Division. 

[FR  Doc.  03-24781  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  6S60-S0-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7565-6] 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund,  Section 
104(kK6);  Announcement  of  Proposal 
Deadline  for  the  Competition  for  the 
2004  National  Brownfields  Job 
Training  Grants 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  the  availability  of 
Brownfields  Job  Training  Grant 
application  guidelines  and  deadline  for 
submissions  of  proposals. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
will  begin  to  accept  proposals  for  the 
National  Brownfields  Job  Training 
Grants  on  September  30,  2003.  This 
notice  provides  information  on  how  to 
obtain  the  application  guidelines.  These 
grants  provide  training  to  facilitate  site 
assessment,  remediation  of  brownfields 
sites,  or  site  preparation  (see  Catalogue 
of  Federal  Domestic  Assistance  Number: 
66.815). 

The  National  brownfields  job  training 
grants  will  be  awarded  on  a  competitive 
basis  using  a  one-step  proposal  selection 
process.  To  ensure  a  fair  selection 
process,  evaluation  panels  consisting  of 
EPA  Regional  and  Headquarters  staff 
and  other  federal  agency  representatives 
will  assess  how  well  the  proposals  meet 
the  selection  criteria  outlined  in  the 
application  booklet.  Proposal 
Guidelines  for  Brownfields  Job  Training 
Grants  (September  2003).  Proposals  will 
be  evaluated  and  ranked  by  National^ 
Evaluation  Panels.  Final  selections  will 
bemade  by  EPA  Senior  Management 
based  upon  the  ranking  of  Final 
Proposals  by  the  National  Evaluation 
Panels.  Applicants  are  encouraged  to 
contact  and,  if  possible,  meet  with  EPA 
Regional  Brownfields  Contacts. 


DATES:  This  action  is  effective  as  of 
September  30,  2003.  EPA  expects  to 
make  up  to  10  job  training  grant  awards 
in  fiscal  year  2004  contingent  upon  the 
availability  of  funds.  The  application 
deadline  for  Proposals  for  the  2004  Job 
Training  grants  is  December  1,  2003, 
proposes  must  be  postmarked  by  USPS 
or  delivered  to  U.S.  EPA  Headquarters 
no  later  than  December  1,  2003,  and  a 
duplicate  copy  sent  to  the  appropriate 
U.S.  EPA  Regional  Office  by  other 
means. 

ADDRESSES:  Mailing  addresses  for  U.S. 
EPA  Regional  Offices  and  U.S.  EPA 
Headquarters  are  provided  in  the 
Proposal  Guidelines. 
OBTAINING  PROPOSAL  GUIDELINES:  The 
proposal  guidelines  are  available  via  the 
Internet:  http://www.epa.gov/ 
brownfields/. 

Copies  of  the  proposal  guidelines  will 
also  be  mailed  upon  request.  Requests 
should  be  made  by  calling  the  U.S.  EPA 
Call  Center  at  the  following  numbers: 
Washington,  DC  Metro  Area  at  703- 
412-9810;  Outside  Washington,  DC 
Metro  at  1-800-424-9346;  TDD  for  the 
Hearing  Impaired  at  1-800-553-7672. 

In  order  to  ensure  that  the  guidelines 
cire  received  in  time  to  be  used  in  the 
preparation  of  the  proposal,  applicants 
should  request  a  copy  as  soon  as 
possible  and  in  any  event  no  later  than 
ten  (10)  working  days  before  the 
proposal  due  date.  Applicants  who 
request  copies  after  that  date  might  not 
receive  the  proposal  guidelines  in  time 
to  prepare  and  submit  a  responsive 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 

EPA's  Office  of  Solid  Waste  and 
Emergency  Response,  Office  of 
Brownfields  Cleanup  and 
Redevelopment,  (202)  566-2777. 

SUPPLEMENTARY  INFORMATION:  On 
January  11,  2002,  President  George  W. 
Bush  signed  into  law  the  Small  Business 
Liability  Relief  and  Brownfields 
Revitalization  Act.  This  act  amended 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  authorize  federal  financial 
assistance  for  brownfields  revitalization, 
including  grants  for  assessment, 
cleanup,  and  job  training. 

Funding  for  the  brownfields  job- 
training  grants  is  authorized  under 
section  104(k)(6)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  (CERCLA),  42  U.S.C. 
9604(k)(6).  Eligibility  for  Brovrafields 
grants  is  limited  to  "eligible  entities"  as 
defined  in  section  104{k)(l)  of  CERCLA 
and  nonprofit  organizations  as  defined 
in  section  4(6)  of  the  Federal  Financial 


Assistance  Management  Improvement 
Act  of  1999,  Public  Law  106-107. 
"Eligible  entities"  include  a  General 
Purpose  Unit  of  Local  Government; 
Land  Clearance  Authority  or  other 
quasi-govenunental  entity  that  operates 
under  the  supervision  and  control  of,  or 
as  an  agent  of,  a  general  purpose  unit  of 
local  government;  Governmental  Entity 
Created  by  State  Legislature;  Regional 
council  or  group  of  general  purpose 
imits  of  local  government; 
Redevelopment  Agency  that  is  chartered 
or  otherwise  sanctioned  by  a  state;  State; 
Indian  Tribe  other  than  in  Alaska;  and 
Alaska  Native  Regional  Corporation, 
Alaska  Native  Village  Corporation,  and 
Metlakatla  Indian  Commimity  and  non 
profit  organizations.  For  the  piuposes  of 
the  brownfields  grant  program,  EPA  will 
use  the  definition  of  nonprofit 
organizations  contained  in  section  4(6) 
of  the  Federal  Financial  Assistance 
Management  Improvement  Act  of  1999, 
Public  Law  106-107.  The  term 
"nonprofit  organization"  means  any 
corporation,  trust,  association, 
cooperative,  or  other  organization  that  is 
operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purpose  in  the  public  interest;  is 
not  organized  primarily  for  profit;  and 
uses  net  proceeds  to  maintain,  improve, 
or  expand  the  operation  of  the 
organization. 

In  addition.  Intertribal  Consortia, 
other  than  those  composed  of  ineligible 
Alaskan  tribes,  are  eligible  to  apply -for 
the  brownfields  job  training  grants. 

The  evaluation  panels  will  review  the 
proposals  carefully  and  assess  each 
response  based  on  how  well  it  addresses 
the  criteria,  briefly  outlined  below. 
There  are  two  different  types  of 
criteria — threshold  criteria  and  ranking 
criteria.  Responses  to  the  criteria  will  be 
used  to  determine  whether  to  make  an 
award  'and  the  amount  of  funds  to  be 
awarded.  There  is  no  guarantee  of  an 
award. 

Job  Training  Grants 

Threshold  Criteria 

A.  Location  of  Project 

B.  Applicant  Eligibility 

C.  Proof  of  Non-Duplication  of  Effort 

Ranking  Criteria 

A.  Community  Need  (a  maximum  of  10 
points  may  be  received  for  this 
criterion) 

B.  Institutional  Capacity  (a  maximum  of 
15  points  may  be  received  for  this 
criterion) 

C.  Training  Program  Objectives  and 
Plans  (a  maximum  of  30  points  may 
be  received  for  this  criterion) 
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D.  Budget,  Schedule  and  Leveraging  (a 
maximum  of  20  points  may  be 
received  for  this  criterion). 

E.  Commiuiity  Involvement  and 
Partnerships  (a  maximum  of  15  points 
may  be  received  for  this  criterion) 

F.  Measures  of  Success  (a  maximiun  of 
10  points  may  be  received  for  this 
criterion) 

EPA  decisions  may  take  into  account 
other  statutory  and  policy 
considerations,  such  as  urban  and'non- 
urban  distribution  and  other  geographic 
factors;  designation  as  a  Federal 
Empowerment  Zone,  Enterprise 
Community,  or  Renewal  Commimity; 
population;  and  whether  the  applicant 
is  a  federally  recognized  Indian  tribe. 

Dated:  September  24.  2003. 
Linda  Garczynski, 

Director,  Office  of  Brownfields  Cl^nup  and 
Redevelopment,  Office  of  Solid  Waste  and 
Emergency  Response. 

[FR  Doc.  03-24780  Filed  9-29-03;  8:45  am] 
■UMQ  CODE  SSeO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7566-1] 

Meeting  of  the  National  Drinking  Water 
Advieory  Council;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Under  section  10(a)(2)  of  Pub. 
L.  92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
of  a  meeting-of  the  National  Drinking 
Water  Advisory  Council  (NDWAC),    ' 
established  under  the  Safe  Drinking 
Water  Act,  as  amended  (42  U.S.C.  300f 
et  seq.).  The  Council  will  hear 
presentations  and  have  discussions  on 
topics  important  to  the  Environmental 
Protection  Agency's  (EPA's)  national 
drinking  water  program,  including,  but 
not  limited  to:  An  overview  of  EPA 
research  activities;  status  reports  from 
NDWAC's  work  groups  on  Affordability 
and  the  Contaminant  Candidate  List;  an 
update  on  security,  regulatory,  and 
implementation  activities;  and  an 
update  on  drinking  water  data  quality. 
DATES:  The  Council  meeting  will  be 
held  on  November  19,  2003,  from  8:30 
a.m.  until  5:30  p.m.  and  November  20, 
2003,  from  8:30  a.m.  until  1  p.m., 
eastern  standard  time. 

ADDRESSES:  .The  meeting  will  be  held  at 
The  Kingsgate  Marriott  Conference ' 
Hotel  at  the  University  of  Cincinnati, 
located  at  151  Goodman  Drive, 
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Cincinnati,  Dhio  45219,  and  is  open  to 

the  public. 

FOR  FURTHEf  INFORMATION  CONTACT: 

Members  of  the  public  that  would  like 
to  attend  tht  meeting,  present  an  oral 
statement,  o  ■  submit  a  written 
statement,  s,  lould  contact  Leslie 
Cronkhite.  E  esignated  Federal  Officer, 
National  Dri  iking  Water  Advisory 
.  Council,  by  )hone  at  (202)  564-3878,  by 
e-mail  to  crc  nkhite.leslie@epa.gov  or  by 
regular  mail  to  the  U.S.  Environmental 
Protection  A  gency,  Office  of  Ground 
Water  and  D  -inking  Water  (M/C 
4601M),  120  3  Pennsylvania  Avenue, 
NW.,  Washiigton,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  The 
Council  encourages  the  public's  input 
and  will  allocate  one  hour  during  the 
meeting  for  4iis  purpose.  Oral 
statements  will  be  limited  to  five 
minutes,  an(  it  is  preferred  that  only 
one  person  f  resent  the  statement  on 
behif  of  a  gi  oup  or  organization.  To 
ensure  adeqi  ate  time  for  public 
involvement  individuals  or 
organization  i  interested  in  presenting 
an  oral  statei  lent  should  notify  the 
Council's  Designated  Federal  Officer  by 
telephone  at  (202)  564-3878,  no  later 
than  Octobei  3,  2003.  Any  person  who 
wishes  to  filr  a  written  statement  can  do 
so  before  or )  fter  a  Council  meeting. 
Written  state  ments  received  no  later 
than  Octobei  3.  2003,  will  be  distriouted 
to  all  membe  rs  of  the  Council  before  any 
final  discuss  on  or  vote  is  completed. 
Any  statemei  its  received  after  the 
meeting  will^become  part  of  the 
permanent  nleeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  informs  tion. 

Any  persoi  i  needing  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Lesli*  Cronkhite  [see  FOR 
FURTHER  INFOpMATICN  CONTACT  section). 
Arrangementjs  need  to  be  made  at  least 
five  business  days  before  the  meeting  so 
that  appropri  ate  special 
accommodat  ons  can  be  made. 

Dated;  Septa  nber  24.  2003. 

Cynthia  C.  Doi  gherty, 

Director.  Offict  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  03-24/78  Filed  9-29-03;  8:45  am 

BILUNG  CODE  651  0-SO-P 


ACTION:  Notice  of  public  hearing.^ 


EQUAL  EMP 
COMMISSIO  I 


Notice  of  Hearing 
Revised  Emf  loyer 
(EEO-1) 


AGENCY:  Equ 
Opportunity 


OYMENT  OPPORTUNITY 


on  Proposed 
Information  Report 


Employment 
Commission. 


SUMMARY:  Notice  is  hereby  given  that 
the  Equal  Emplo3anent  Opportunity 
Commission  has  scheduled  a  public 
hearing  to  gather  information  and  hear 
public  comment  on  its  proposed 
revision  of  the  Employer  Information 
Report  (EEO-1)  published  for  public 
comment  at  68  FR  34965  (June  11, 
2003). 

TIME  AND  DATE:  October  29,  2003;  9:30 
a.m. 

PLACE:  1801  L  Street,  NW,  Washington, 
DC;  Ninth  Floor  Commission  Meeting 
Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Miaskoff,  Assistant  Legal  Counsel, 
Coordination  Division,  1801  L  Street, 
NW,  Washington,  DC  20507;  (202)  663- 
4689  (voice)  or  (202)  663-7026  or 
Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  1801  L 
Street,  NW,  Room  9222,  Washington, 
DC  20507;  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 
SUPPLEMENTARY  INFORMATION:  Under 
section  709(c)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended  (42 
U.S.C.  2000e-8(c)),  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  on  June  1 1 ,  2003  published 
proposed  modifications  to  the  EEO-1 
Report  form  used  by  respondents 
annually  to  classify  the  race  and 
ethnicity  and  job  categories  of 
employees.  68  FR  34965-34969.  The 
proposed  EEO-1  Report  form  can  be 
found  at  http://www.eeoc.gov/eeol.  The 
June  11,  2003  notice  requested 
comments  on  the  proposed  changes  to 
the  EEO-1  Report  and  indicated  that  a     - 
hearing  would  be  held.  This  notice  sets 
the  hearing  for  October  29,  2003. 

Persons  wishing  to  present  their 
views  orally  at  the  hearing  should  notify 
the  Commission  of  their  desire  to  do  so, 
in  writing,  postmarked  or  received  no 
later  than  October  8,  2003.  The  notice 
should  be  addressed  to  Frances  M.  Hart, 
Executive  Officer,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW,  Washington,  DC  20507.  The 
Executive  Secretariat  will  accept  notices 
transmitted  by  facsimile  ("fax") 
machine.  The  telephone  number  of  the 
fax  receiver  is  (202)  663-4114.  (This  is 
not  a  toll-free  number.)  Only  documents 
of  six  or  fewer  pages  will  be  accepted 
via  fax  transmittal.  This  limitation  is 
necessary  to  assure  access  to  the 
equipment.  Receipt  of  a  fax  transmittal 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Executive 
Secretariat  staff  at  (202)  663-4070 
(voice)  or  (202)  663-4074  (TDD).  (These 
are  not  toll-free  numbers.) 
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The  notice  must  include  a  list  of  all 
the  issues  you  wish  to  address  and  a 
sununary  of  the  remarks  to  be  offered  on 
each  issue,  hi  addition,  such  persons 
must  provide  Ms.  Hart  with  a  detailed 
statement  of  their  remarks  suitable  for 
inclusion  in  the  record  of  the  hearing, 
postmarked  or  received  no  later  than 
October  15,  2003.  Persons  who  fail  to 
timely  submit  the  list/summary  due 
October  8,  2003,  or  the  detailed 
statement  due  October  15,  2003,  may 
not  be  permitted  to  testify.  Any  person 
who  wishes  to  submit  a  written 
statement  in  lieu  of  testimony  should 
submit  that  statement  to  Ms.  Hart  at  the 
above  address  by  October  25,  2003.  All 
comments  submitted  in  response  to  the 
prior  June  11,  2003  notice  will  be 
available  for  review  at  the  Commission's 
library.  Room  6502, 1801  L  Street,  NW, 
Washington,  DC  20507,  between  the 
hours  of  9:30  a.m.  and  5  p.m.  Please  call 
the  library  staff  at  (202)  663-4630  to 
make  an  appointment.  The  comments 
submitted  in  response  to  the  June  11, 
2003  notice  will  automatically  become 
part  of  the  hearing  record  unless  the 
submitter  directs  otherwise.  A  person 
who  has  already  submitted  comments  in 
response  to  the  June  11,  2003  notice 
should  not  make  any  other  submission 
unless  he  or  she  wants  to  present  views 
orally  at  the  hearing.  In  order  to  present 
views  orally  at  the  hearing,  you  must 
make  new  submissions  complying  with 
the  October  8  and  15,  2003  due  dates 
described  above. 

Because  of  time  limitations,  not  all 
interested  persons  may  be  able  to  testify. 
EEOC  will  organize  panels  of  speakers 
for  the  hearing,  notifying  speakers  of  the 
identity  of  their  co-panelists  and 
requesting  that  the  panelists  organize 
their  testimony  to  fit  the  time  period 
allotted.  All  statements  received  by 
EEOC  in  connection  with  this  hearing 
will  be  available  for  review  after 
November  3,  2003,  at  the  Commission's 
library.  Room  6502, 1801  L  Street,  NW, 
Washington,  DC  20507,  between  the 
hours  of  9:30  a.m.  and  5  p.m. 

Signed  this  24th  day  of  September,  2003. 
For  the  Commission.       _  " 

Cari  M.  Dominguez,     " 
Chair. 
[FR  Doc.  03-24626  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  6570-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

,  The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  GFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  hiterested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  24, 
2003. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Centralia  Bancshares,  Inc., 
Centralia,  Kansas;  to  acquire  directly 
14.33  percent  of  the  voting  shares  of 
Century  Capital  Financial,  Inc.,  Kilgore, 
Texas,  and  thereby  indirectly  acquire 
voting  shares  of  Centurj'  Capital 
Financial-Delaware,  Inc.,  Wilmington, 
Delaware,  and  City  National  Bank, 
Kilgore,  Texas. 

2.  Morrill  Bancshares,  Inc.,  Merriam, 
Kansas;  to  acquire  up  to  35.80  percent 
of  the  voting  shares  of  Century  Capital 
Financial,  Inc.,  Kilgore,  Texas,  and 
thereby  indirectly  acquire  voting  shares 
of  Century  Capital  Financial-Delaware, 
Inc.,  Wilmington,  Delaware,  and  City 
National  Bank  of  Kilgore,  Kilgore, 
Texas. 

3.  Davis  Bancorporation,  Inc.,  Davis, 
Oklahoma;  to  acquire  up  to  17.90 
percent  of  the  voting  shares  of  Century 
Capital  Financial-Delaware,  Inc., 
Wilmington,  Delaware,  and  Century 
Capital  Financial,  Kilgore,  Texas,  and 
thereby  indirectly  acquire  voting  shares 


of  City  National  Bank  of  Kilgore, 
Kilgore,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  24,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board.   ■ 

[FR  Doc.  03-24632  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciu-ities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  14,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Jay  Bernstein,  Bank  Supervision 
Officer)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Credit  Agricole  S.A.,  and  SAS  Rue 
la  Boetie,  both  of  Paris  France;  to  retain 
the  voting  shares  of  Credit  Lyonnais. 
Paris,  France,  and  thereby  control  the 
U.S.  nonbanking  subsidiaries  of  Credit 
Lyonnais  and  engage  in  making, 
acquiring,  brokering,  or  servicing  loans 
or  other  extensions  of  credit  pursuant  to 
section  225.28(b)(1)  of  Regulation  Y; 
leasing  personal  or  real  property  or 
acting  as  agent,  broker  or  adviser  in 
leasing  of  such  property  pursuant  to    . 
section  225.28(b)(3)  of  Regidation  Y; 
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acting  as  investment  or  financial 
advisory  to  any  person  pursuant  to 
section  225.28(b)(6)  of  Regulation  Y; 
acting  as  a  futures  commission 
merchant  pursuant  to  section 
225.28(b)(7)(iv)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Centralia  Bancshares,  Inc., 
Centralia,  Kansas;  to  acquire  up  to  41.34 
percent  of  FBC  Financial  Corporation, 
and  thereby  indirectly  acquire  1st  Bank 
Oklahoma,  both  of  Claremore, 
Oklahoma,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  section  225.28(b)(4)(ii)  of 
Regulation  Y.  Comments  regarding  this 
application  must  be  received  at  the 
Reserve  Bank  indicated  or  the  offices  of 
the  Board  of  Governors  not  later  than 
October  24,  2003. 

2.  Morrill  Bancshares,  Inc.,  Merriam, 
Kansas;  to  acquire  up  to  41.34  percent 
of  FBC  Financial  Corporation,  and 
thereby  indirectly  acquire  1st  Bank 
Oklahoma,  both  of  Claremore, 
Oklahoma,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  section  225.28(b)(4)(ii)  of 
Regulation  Y.  Comments  regarding  this 
application  miist  be  received  at  the 
Reserve  Bank  indicated  or  the  offices  of 
the  Board  of  Governors  not  later  than 
October  24,  2003. 

3.  Davis  Bancorporation,  Inc.,  Davis. 
Oklahoma:  to  acquire  up  to  13.78 
percent  of  FBC  Financial  Corporation, 
and  thereby  indirectly  acquire  1st  Bank 
Oklahoma,  both  of  Claremore, 
Oklahoma,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  section  225.28(b)(4)(ii)  of 
Regulation  Y.  Comments  regarding  this 
application  must  be  received  at  the 
Reserve  Bank  indicated  or  the  offices  of 
the  Board  of  Governors  not  later  than 
October  24.  2003. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  24,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.03-24631  Filed  9-29-03:  8:45  am) 
BIUJNG  CODE  6210-01 -S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:30  a.m.,  Monday, 
October  6,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 


STATUS:  Clo!  led. 

MATTERS  TO  3E  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions  ,j  ass  ignments , 
reassignmertts,  and  salary  actions) 
involving  inpividual  Federal  Reserve 
System  employees. 

2.  Any  itejns  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHEF  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Director,  Office  of 
Board  Meml  ers:  202-452-2953. 
SUPPLEMENTi  kRY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximate  ly  5  p.m.  two  business  days 
before  the  m  Beting  for  a  recorded 
announcem<  nt  of  bank  and  bank 
holding  com  pany  applications 
scheduled  fc  r  the  meeting;  or  you  may 
contact  the  I  card's  Web  site  at  http:// 
www.federai  reserve.gov  for  an  electronic 
announceme  nt  that  not  only  lists 
applications  but  also  indicates 
procedural  a  nd  other  information  about 
the  meeting. 

Dated:  Septi  mber  26,  2003. 
Robert  deV.  F  ierson. 

Deputy  Secret  rry  of  the  Board. 

(FR  Doc.  03-2  1952  Filed  9-26-03:  4:08  pm] 

BILUNG  CODE  6i  10-01-M 


DEPARTMEI  IT  OF  HEALTH  AND 
HUMAN  SEF  VICES 


AGENCY:  Offibi 
ACTION:  Not 


National  Vaqcine  Advisory  Committee 

e  of  the  Secretary,  HHS. 
of  meeting. 


ice 


summary:  As  stipulated  by  the  Federal 
Advisory  Committee  Act,  the 
Department  ( if  Health  and  Human 
Services  (DH  HS)  is  hereby  giving  notice 
that  the  Natii  inal  Vaccine  Advisory 
Committee  (1 JVAC)  will  hold  a  meeting. 
The  meeting  is  open  to  the  public. 
DATES:  The  n  leeting  will  be  held  on 
October  7,  2(  03,  from  9  a.m.  to  5  p.m., 
and  on  Octol  er  8,  2003,  from  8:30  a.m. 
to  3:15  p.m. 

ADDRESSES:  IJepartment  of  Health  and 
Human  Services;  Room  705A  Humphrey 
Building;  20(  Independence  Avenue, 
SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carolin  Comi  nodore.  Staff  Assistant, 
National  Vac  :ine  Program  Office  and 
Executive  Se  ;retary,  National  Vaccine 
Advisory  Coi  timittee;  U.S.  Department 
of  Health  anc  Human  Services,  Room 
725H  Hubert  H.  Humphrey  Building, 
200  Indepenc  ence  Avenue,  SW., 
Washington,  DC  20201;  (202)  260-1253. 
SUPPLEMENTA  ?Y  INFORMATION:  Pursuant 
to  Section  21  )1  of  the  Public  Service 
Act  (42  U.S.q.  300aa-l),  the  Secretary  of 


Health  and  Human  Services  was 
mandated  to  establish  the  National 
Vaccine  Program  (NVP)  to  achieve 
optimal  prevention  of  human  infectious 
diseases  through  immunization  and  to 
achieve  optimal  prevention  againsf 
adverse  reactions  to  vaccines.  The 
Secretary  designated  the  Assistant 
Secretary  for  Health  to  serve  as  the 
Director,  NVP.  The  National  Vaccine 
Advisory  Committee  (NVAC)  was 
established  to  provide  advice  and  make 
recommendations  to  the  Director,  NVP, 
on  matters  related  to  the  program's 
responsibilities.  Topics  to  be  discussed 
at  the  meeting  include:  The  Institute  of 
Medicine's  (lOM)  vaccine  safety  reviews 
and  the  recent  lOM  report  on  vaccine 
financing;  a  status  report  on  the  nation's 
smallpox  vaccine  program,  and  an 
overview  of  the  SARS  vaccine  research 
and  development  at  the  National 
Institutes  of  Health  (NIH).  Updates  will 
be  given  on  activities  at  the  NIH's 
Vaccine  Research  Center,  pandemic 
influenza  preparedness  planning,  and  a 
status  report  on  the  West  Nile  virus 
vaccine.  A  tentative  agenda  will  be 
made  available  for  review  on  the  NVPO 
Web  site. 

Public  attendance  at  the  meeting  is 
limited  to  space  available.  Individuals 
must  provide  a  photo  ID  for  entry  into 
the  Humphrey  Building.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
designated  contact  person.  Members  of 
the  public  will  have  the  opportunity  to 
provide  comments  at  the  meeting. 
Public  comment  will  be  limited  to  five 
minutes  per  speaker.  Any  members  of 
the  public  who  wish  to  have  printed 
material  distributed  to  NVAC  members 
should  submit  materials  to  the 
Executive  Secretary,  NVAC,  whose 
contact  information  is  listed  above  prior 
to  close  of  business  October  3,  2003. 
Preregistration  is  required  for  both 
public  attendance  and  comment.  Any 
individual  who  wishes  to  attend  the 
meeting  and/or  participate  in  the  public 
comment  session  should  call  the 
telephone  number  listed  in  the  contact 
information  to  register. 

The  National  Vaccine  Program  Office 
will  be  organizationally  relocated  to  the 
Office  of  Public  Health  and  Science  on 
October  1.  Due  to  administrative  matters 
impacting  this  organizational  relocation, 
this  notice  is  being  published  less  than 
15  days  in  advance  of  the  meeting. 
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Dated:  September  24,  2003. 
Bruce  G.  Gellin, 

Director,  National  Vaccine  Program  Office 
and  Executive  Secretary,  National  Vaccine 
Advisory  Committee. 

(FR  Doc.  03-24797  Filed  9-29-03;  8:45  am] 
BILLING  CODE  41Sfr-28-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Oak  Ridge  Reservation 
Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Oak  Ridge  Reservation  Health  Effects 
Subcommittee  (ORRHES). 

Time  and  Date:  12  (noon)-8  p.m.,  October 
21,  2003.    : 

Place:  DOE  Information  Center,  475  Oak 
Ridge  Turnpike,  Oak  Ridge,  Tennessee 
37830.  Telephone:  (865)  241-4780. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  unden 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act.(CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced  by  an 
MOU  signed  in  2000,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  ahd  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
.  HHS  has  delegated  program  responsibility  to 
CDC. 


Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  pertaining  to  CDC's  and  ATSDR's 
public  health  activities  and  research  at  this 
DOE  site.  Activities  shall  focus  on  providing 
the  public  with  a  vehicle  to  express  concerns 
and  provide  advice  and  recommendations  to 
CDC  and  ATSDR.  The  purpose  of  this 
meeting  is  to  receive  updates  from  ATSDR 
and  CDC,  and  to  address  other  issues  and 
topics,  as  necessary. 

Matters  To  Be  Discussed:  The  agenda 
includes  a  discussion  of  the  final  Public 
Health  Assessment  oh  Uranium  Release  from 
the  Y-12  plant,  plan  for  addressing  the 
Public  Health  Assessment  on  Iodine, 
description  of  cancer  incidence  review 
document,  updates  from  the  Public  Health 
Assessment,  Public  Health  Needs 
Assessment,  Agenda,  and  Outreach  and 
Communications  Workgroup. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Lorine  Spencer,  Designated  Federal  Official, 
or  Marilyn  Palmer,  Committee  Management 
Specialist,  Division  of  Health  Assessment 
and  Consultation,  ATSDR,  1600  Clifton  Road, 
NE.,  M/S  E-32,  Atlanta,  Georgia  30333, 
telephone  1-888-42-ATSDR  (28737),  fax 
404/498-1744. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  ATSDR. 

Dated:  September  24,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-24677  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory 
Committee 

In  accordance  with  section  10(a)(2)of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory  Committee 
(BCCEDCAC). 

Times  and  Dates:. 
9  a.m.-5  p.m.,  November  5.  2003. 
9  a.m.-3  p.m.,  November  6.  2003. 

P/oce;  The  Ritz-Carlton  Buckhead,  3434 
Peachtree  Road,  NE..  Atlanta,  Georgia  30326, 
Telephone:  404-237-2700. 

Status:  Open  to  the  public,  limited  only  by ' 
the  space  available. 


Purpose:  The  committee  is  charged  with 
advising  the  Secretary,  Department  of  Health 
and  Human  Services,  and  the  Director,  CDC, 
regarding  the  early  detection  and  control  of 
breast  and  cervical  cancer.  The  committee 
makes  recommendations  regarding  national 
program  goals  and  objectives; 
implementation  strategies;  and  program 
priorities  including  surveillance, 
epidemiologic  investigations,  education  and 
training,  information  dissemination, 
professional  interactions  and  collaborations, 
and  policy. 

Matters  To  Be  Discussed:  The  agenda  will 
include  a  review  and  discussion  of  the 
National  Breast  and  Cervical  Cancer  Early 
Detection  Program  components;  professional 
education,  screening,  tracking,  follow-up  and 
case  management,  coalitions  and 
partnerships,  quality  assurance  and 
improvement,  public  education  and 
outreach;  update  of  the  implementation  of 
the  treatment  act;  review  of  program 
announcement  2060,  the  National  Cancer 
Prevention  and  Control  Program;  and 
discussion  and  review  of  related  policies  and 
emerging  issues. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  " 
Debra  Younginer,  Executive  Secretary, 
BCCEDCAC,  Division  of  Cancer  Prevention 
and  Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health  Promotion. 
CDC,  4770  Buford  Highway,  Mailstop  K-57, 
Chamblee,  Georgia  30316,  Telephone:  770- 
488-1074. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  24.  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and   » 
Prevention. 

[FR  Doc.  03-24676  Filed  9-29-03;  8:45  ain] 
BILUNG  CODE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
and  committee  meetings. 

Name:  Science  and  Program  Review 
Subcommittee  (SPRS).  meetings  of  the 
Advisory  Committee  for  Injury  Prevention 
and  Control,  and  its  subcommittees,  the 
Science  and  Program  Review  Subcommittee 
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and^the  Subcommittee  on  Intimate  Partner 
Violence  and  Sexual  Assault. 

Time  and  Date:  8  a.m.-10:15  a.m., 
November  5.  2QD3. 

Place:  The  Westin  Atlanta  North  at 
Perimeter,  7  Concourse  Parkway,  Atlanta, 
Georgia  30328. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  SPRS  provides  advice  on  the 
needs,  structure,  progress  and  performance  of 
pTt>grams^of  the  National  Center  for  Injury 
Prevention  and  Control  (NCIPC),  as  well  as 
second-level  scientific  and  programmatic 
review  for  applications  for  research  grants, 
cooperative  agreements,  and  training  grants 
related  to  injury  control  and  violence 
prevention,  and  recommends  approval  of 
projects  that  merit  further  consideration  for 
funding  support.  The  SPRS  also  advises  on 
priorities  for  research  to  be  supported  by 
contracts,  grants,  and  cooperative  agreements 
and  provides  concept  review  of  program 
proposals  and  announcements. 

Matters  to  be  Discussed:  The  SPRS  will 
discuss  the  new  research  agenda,  upcoming 
program  announcements  and  meeting  dates. 
Name:  Subcommittee  on  intimate  Partner 
Violence  and  Sexual  Assault  (SIPVSA). 
Time  and  Date:  8:30  a.m.-10:15  a.m., 
November  5,  2003. 

Place:  The  Westin  Atlanta  North  at 
Perimeter,  7  Concourse  Parkway,  Atlanta, 
Georgia  30328. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose;  To  adwse  and  make 
recommendations  to  the  full  advisory 
committee  and  the  Director,  NCIPC, 
regarding  feasible  goals  for  prevention  and 
control  of  domestic  and  sexual  violence.  The 
SIPVSA  will  make  recommendations 
regarding  strategies,  objectives,  arid  priorities 
in  programs,  policies  and  research,  and  will 
also  review  the  NCIPC  research  agenda 
priorities  and  implementation  related  to 
intimate  partner  violence  and  sexual  assault. 
Matters  to  be  Discussed:  The  SIPVSA  will 
hold  a  conference  call  meeting  to  discuss 
strategies  for  examining  models  for 
integration  of  intimate  partner  violence  and 
sexual  assault  prevention  into  broader  public 
health  infrastructure  and  strategies.   " 
P/ace;  The  Westin  Atlanta  North  at 
Perimeter,  7  Concourse  Parkwav.  Atlanta, 
Georgia  30328. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control. 

Time  and-Dates: 
1  p.m.-5:45  p.m.,  November  5,  2003. 
8:30  a.m.-2:30  p.m.,  November  6,  2003. 

P/ace;  The  Westin  Atlanta  North  at 
Perimeter,  7  Concourse  Parkway,  Atlanta, 
Georgia  30328. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  advises  and 
makes  recommendations  to  the  Secretary, 
Health  and  Human  Services,  the  Director, 
CDC,  and  the  Direritor,  NCIPC,  regarding 
feasible  goals  for  the  prevention  and  control 
of  injury.  The  Committee  makes 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities,  and  development 
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DEPARTMEf  T  OF  HEALTH  AND 
HUMAN  SER  /ICES 

Centers  for  C  isease  Control  and 
Prevention 

Candidate  Clemlcals  for  Possible 
Inclusion  in  Future  Releases  of  the 
National  Report  on  Human  Exposure  to 
Environmentpl  Chemicals 

AGENCY:  CenJ^s  for  Disease  Control  and 
Prevention  (CDC),  Health  and  Human 
Services  (HHS). 

ACTION:  On  ^  onday,  October  7,  2002, 
CDC  published  final  selection  criteria 
and  solicited  nominations  for  chemicals 
or  categories  i  )f  chemicals  for  analytical 
and  inclusion  in  future 


releases  of  the  National  Report  on 
Human  Exposure  to  Environmental 
Chemicals  (the  "Report").  (See  67  FR,  p. 
62477-8,  October  7,  2002.) 
Subsequently,  the  nominated  chemicals 
were  published  on  CDC's  Web  site, 
h  ttp  .//www.  cdc.gov/exposurereport. 
CDC  now  provides  the  list  of  candidate 
chemicals  by  priority  groups  that  may 
be  included  in  future  releases  of  the 
"Report."  Using  the  selection  criteria 
and  the  weighting  factors  described  in 
the  above-mentioned  notice,  an  expert 
panel  of  outside  reviewers  and  scientists 
at  CDC's  National  Center  for 
Environmental  Health,  Division  of 
Laboratory  Sciences,  scored  nominated  - 
individual  chemicals  or  categories  of 
chemicals.  On  the  basis  of  their  final 
point  score,  chemicals  were  placed  in 
one  of  five  priority  groups.  Listing  these 
chemicals  or  categories  of  chemicals  in 
priority  groups  does  not  imply  that  CDC 
has  determined  that  exposure  to  them 
causes  adverse  human  health  effects. 
The  nominations  enabled  CDC  to  learn 
which  chemicals  or  categories 
concerned  the  public  and  the  scientific 
community.  Chemicals  in  the  priority 
groups  are  listed  in  alphabetical  order. 
Chemicals  in  Group  1  are  more  likely, 
but  not  guaranteed,  to  appear  in  future 
releases  of  the  "Report"  than  are 
chemicals  in  the  remaining  groups.  In 
addition  to  appearing  in  the  Federal 
Register,  the  list  of  candidate  chemicals 
will  appear  on  CDC's  Web  site  at  http:/     > 
/www.  cdc.gov/exposurereport/ 
candidatechemicals.  CDC  will  publish 
additional  notices  in  the  Federal 
Register  as  needed  to  keep  the  public 
abreast  of  progress. 

Candidate  Chemicals  in  Priority  Groups 

Group  1  lin  alphabetical  order] 

1,3-Butadiene 
l-Decanesulfonic  acid. 

1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10.  10,  10-    ■ 

heneicosaflboro,  ammonium  salt 
Aldicarb  • 

Behzolajpvrene 

Dichlorvos  (DDVP)  a 

Diesel  exhaust 
Dimethoate 
Ethylene  dibromide 
Fonofos 

Formaldehyde  , 

Isodrin 
Mancozeb 
Manganese 
Methyl  bromide 
N-methyl  perfluorooctanesulfonamidoacetate 

(M570) 
Octabromodiphenyl  ether  (OBDE) 
Oxamyl 
Pentabromodiphenyl  ether  (PeBDE) — 

congeners  include  BDE  82, 116,  and  119 
Perfluorinated  carboxylic  acid  metabolites  of 

telomer  alcohol  or  telomer  acrylate  (n  =  3) 
Perfluorobulane  sulfonate  (PFBS) 
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Perfluorooctanoic  acid  fluoride 
Perfluorooctanoic  acid  (PFOA)  ammonium 

salt* 
PFOA  ethyl  ester 
PFOA  free  acid 
PFOA  methyl  ester 
PFOA  potassium  salt* 
PFOA  silver  salt* 
PFOA  sodium  salt* 
Perfl-uorooctane  sulfonate  (PFOS)  ammonium 

salt* 
PFOS  diethanolamine  salt* 
PFOS  lithium  salt* 
PFOS  potassium  salt* 
Phorate 
Phosmet 
trans  Fattv  acids 
*PFOA  and  PFOS  measured  as  a 

consequence  of  exposure  to  anv  PFOA  or 

PFOS  salt. 

Group  2  [in  alphabetical  order] 

2,2'.4.4'-Tetrachlorobiphenvl  (PCB  47) 
2,3,4 ,4',5-Pentachlorobiphenvl  (PCB  114) 

2',3,4,4',6-Pentachlorobiphenyl  (PCB  123) 
Acetaldehyde 
Acrolein 
Amitrole 
Anthracene 
Benzol  j,k]-fluorene 
Bifenthrin  t 

Butylate 
(Carboxymethylamino)  methylphosphonit: 

acid  (Glyphosa'te) 
Chromium  (speciated  and  total) 
Diaminochlorotriazine 
Lambda  cyhalothrin 
Methomyl 
Mevinphos 
Molinate 

N-methyl-N-ethylnitrosamine 
N-nitrosodibutylamine  "* 

N-nitrosodiethanolamine 
N-nitrosodiethylamine 
N-nitroso-dimethylamine  (NOMA) 
N-nitrosodiphenylamine 
N-nitrosodipropylamine 
Pebulate 
Pendimethalin 
Pentachloronitrobenzene 
Perchiorate 
Perfluorodecanesulfonate  (PFDS)  ammonium 

salt 
Pernuorooctanesulfonamidoac:etate  (M556) 
Propazine 

Selenium  (speciated  and  total) 
Simizine 
Thiram 

Tin  (speciated  and  total) 
Triclosan 
Trifluralin 

Group  3  [in  alphabetical  order] 

4.4'-Dichlorobiphehvl  (PCB  15) 
2.2'.3.3'.4.4',5,6.6'-Nonachlorobiphenvl  (PCB 

207) 
2,2',3,3',4,4'.6-HeptachlorobiphenvUPCB 

171) 
2,2',3,3',4,4',6,6'-Octachlorobiphenyl(PCB 

197) 
2,2',3,3',5,5'-HexachIorobiphenvl  (PCB  133) 
2,2'.3,4,4,'5-Hexachlorobiphenyl  (PCB  137) 
2,2',3,4,4',5,6'-Heptachlorobiphenvl  (PCB 

182) 
2.2',3,4,4',5,6-Heptachlorobiphenvl  (PCB  191) 
2,2',3.4,4',5,6,6'-Octachlorobiphenvl(PCB 

204) 


2,2',3,4,4',6,6'-Heptachlorobiphenyl  (PCB 

184) 
2,2',3,4,4',6-Hexachlorobiphenyl  (PCB  139) 
2,2',3,4,4',6'-Hexachlorobiphenyl  (PCB  140) 
2,2',3,4,4'-Pentachlorobiphenvl  (PCB  85) 
2,2',4,4',5,6'-Hexachlorobiphenvl  (PCB  154) 
2,2',4'.4',6-Pentachlorobiphenyi  (PCB  100) 
2,3,3',4,4',5,5',6-Octachlorobiphenvl  (PCB 

205).. 

2,3,3',4.4',5,6-Heptachlorobiphenvl  (PCB  190) 

2,3,3',4',5.6'-Hexachlorobiphenvr(PCB  163) 

2,3,3'.5,5'.6-Hexachlorobiphenvl  (PCB  165) 

2,3.4,4',5,6-Hexachlorobiphenyl  (PCB  166) 

2,3,4,4',5',6-Hexachlorobiphenyl  (PCB  168) 

2.3.4.4',6-PentachlorobiphenvKPCB  119) 

2,4,4',6-Tetrachlorobiphenyr(PCB  75) 

3,3',5,5'-Tetrachlorobiphenvl  (PCB  80) 

3,4.4'-Trichlorobiphenyl  (PCB  37) 

Acephthene 

Aluminum 

Desethyl  atrazine 

Desisopropyl  atrazine 

Fenbuconazole 

Methiocarb 

Pentylphenol 

PFOS-r«lated  compounds  (n  =  11;  a 

heterogeneous  group) 
Radon 

Group  4  [in  alphabetical  order] 

Acenaphthylene 

Benzolg.h.ijpyrene 

Butachlor 

Desethyl  S-atrazine 

Desisopropyl  S-atrazine 

Fluoroalkyl  ethers  (n  =  6) 

Fluoroalkyl  iodides  (n  =  3) 

Formetanate 

Gamma,  dmega-perfluoroalkvl  alcohols  (n  = 

3) 
3-chloro-4(dichlorometh\i)5-hvdroxy- 

2(5H)furanone  (MX) 
Other  phased-out  PFCs  related  to  PFOS 

c:hemistries  (n  =  13) 
Perfluorinated  carboxylic  acid  metabolites  of 

telomer  alcohol  or  telomer  acrylate  (n  =  3) 
Perfluorinated  chemicals  not  assigned  to  a 

structural  class  (n  =  2) 
Perfluorinated  homologues  of  PFOS  and 

PFOA  (n  =  2) 
Perfluorinated  quaternary  ammonium 

chemicals  (n  =  2) 
Perfluoroalkanes  (n  =  3) 
Perfluoroalkyl  acids  and  salts  (n  =  6) 
Perfluoroalkyl  alcohols  (n  =  4) 
Perfluoroalkvi  carboxvlic  acid  fluorides  (n  = 

2)  " 

Perfluoroalkyl  esters  (n  =  5) 
Perfluoroalkyl  iodides  (n  =  6) 
Perfluoroalkyl  sulfonamides  (n  =  10) 
Perfluoroalkyl  sulfonates  (n  =  75) 
Perfluoroalkyl  sulfonyl  fluorides  (n  =  4) 
Perfluoroglycol  acid  fluorides  (n  =  5)  - 
Primicarb  ^ 

Propiconazole 
Propylparaben 
Strontium 
Tebuconazole 
Thiodif:arb 
Triadimefon 
Ziram 

Group  5  lin  Alphabetical  Order] 

1.2.4-Trizole 
Acetamiprid 
Acetochlor  ethane  sulfonic  acid 


Acetochlor  oxanilic  acid 

Alachlor  ethane  sulfonic  acid 

Alachlor  oxanilic  acid 

Butylparaben 

Cerium 

Copper  ' 

Dimethenamid 

Dimethenamid  ethane  sulfonic  acid        * 

Dimethenamid  oxanilic  acid 

Ethylparaben 

Hexachlorocyclopentadiene  (HCCPD) 

Iron 

Lanthanum 

Imidacloprid 

Imidazolinone  herbicides  [e.g..  injazapyr.        *■■ 

imazethapyr.  imazaquin) 
Methylparaben 

Metolachlor  ethane  sulfonic  acid 
Metolachlor  oxanilic  acid 
Mvclobutanil  '  * 

Nickel 
Perfluorinated  compounds  that  the  U.S.  Food 

and  Drug  Administration  has  approved  as 

indirect  food  additives  (n  =  16) 
Perfluoroalkyl  acids  and  salts  (n  =  2) 
Scandium 
Silver 
Sulfonyl  urea  herbicides  (e.g.,  nicosulfuron, 

chlorsulfuron.-triasulfuron) 
Tellurium 
Thiamethoxam 
Triazole  actic  acid 
Triazole  aniline 
Vanadium 

Some  chemicals  that  were  nominated 
appeared  in  the  second  "Report,"  which 
was  published  in  January-  2003.  In 
addition,  other  chemicals  or  groups  of 
chemicals  that  were  already  scheduled 
for  inclusion  in  either  the  third  or  fourth 
release  of  the  "Report"  were  not 
reviewed  by  the  external  expert  panel 
and  thus  do  not  appear  on  the  priority 
list.  Chemicals  or  chemical  categories 
that  were  included  in  the  second 
"Report,"  as  well  as  those  already  slated 
for  inclusion  in  future  "Reports,"  are 
listed  below. 

Nominated  Chemicals  or  Chemical 
Categories  Already  Measured  in  the  Second 
"Report" 

Metals 

Cadmium 

Lead 

Mercury  ("inorganic  and  total) 

Tobacco  Smoke 
Cotrnine 

Polraromatic  Hydrocarbons  (PAHs) 

Naphthalene  (as  the  nieTabolites  1-  and  2- 
naphthol) 

Organochlorine  Pesticides 

Chlordane  (as  the  metabolite  oxvchlordanef 

4,4'-DDE  (p.p'-DDE) 

4,4'-DDT  (p.p'-DDT) 

Heptachlor  (as  the  metabolite  heptachlor 

epoxide)  •* 

Heptachlor  epoxide 
Hexachloro  benzene 
Lindane  (gamma  HCH) 
Mirex 
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J,2.4-Trichrorobenzene  (as  the  metabolite 
2.4.5-trichlorophenol) 

Organophosphate  Pfisticides 

Chlorpyrifos  (as  the  metabolite  3.5.6- 
trichloro-2-pyridinol) 

Phenols 
ortho-Phenylphenbl  - 

N-Methyl  Carbamates 

Carbaryl  (as  the  metabolite  1-naphthol)    ■ 
Carbofuran  (as  the  metabolite 

carbofuranphenol) 
Propoxur  (as  the  metabolite  2- 

isopropoxyphenol) 
Alachlor  (as  the  metabolite  alachlor 

mercapturate) 

Triazines 

Atrazine  (as  the  metabolite  atrazine 
mercapturate) 

Other  Herbicides 

2,4-Dichlorophenoxyacetic  acid  (2.4-D) 

PolycMorinated  Biphenyls  (PCBs) 

PCB  numbers  52,  66.  81,  99.  101.  105,  118, 
126,  128,  138,  146,  153.  156,  157,  167,  169, 
170.180, and  183 

Nominated  Chemicals  or  Chemical 
Categories  Already  Planned  for  Inclusion  in 
Future  "Reports" 

Metals 

Arsenic  (speciated  and  total) 
Methyl  mercury 

Volatile  Organic  Compounds  (VOCs) 

Benzene 

1,1,1-Trichloroethane 

1 ,2-Dichlorobenzene 

Carbon  tetrachloride 

Chloroform 

Ethylene  dichloride 

Perchloroethylene 

Toluene 

Xylenes  (o,  m,  p-isomers] 

Polybrominated  Compounds 

Polybrominated  biphenyls  (PBBs) 
Polybrominated  diphenyl  ethers  (PBDEs) 
Tetrabromodiphenyl  ether  (TeBDE) 
Penlabromodiphenyl  ether  (PeBDE) 
Heptabrbmodiphenyl  ether  (HpBDE) 
Decabromodipherfyl  ether  (DeBDE) 
Hexabromocyclododecane  (HBCD) 
Tetrabromobisphenol  A  (TBBP-A) 

Organochlorine  Pesticides 

alpha  Hexachlorocyclohexane  (HCH) 

Aldrin  (as  the  metabolite  endrin) 

4,4'-DDD  (p,p'-DDD:  DDD) 

Dieldrin 

Endosulfan    . 

Endrin 

Melhoxychlor 

Octachlorostyrene 

Pentachlorobenzene  (as  the  metabolite 

pentachlorophenol) 
Toxaphene 

Chloroacetanilides 

Acetochlor  (as  the  metabolite  acetochlor  . 

mercapturate) 
Metolachlor  (as  the  metabolite  metolachlor 

mercapturate) 


sil 


Perfluorooctaiie 

nominated 
Perfl 

nominated  ^1 

Organophospl  ate 
Acephate 
Azinophos-me  thyl 

metabolites) 
Coumaphos  (a  so 

metabolites] 
Methamidoph 


Polychlorinatt  i 

PCB  numbers 
169,  203. 


20  > 


this 
CEC 


ADDRESSES: 

related  to 

Sussman, 

Environmenljal 

Laboratory 

4770  Buford 
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Phenols 

Bisphenol  A 

Nonylphenol 

Octylphenol 

Dithiocarbam\tes 

Ethylenethioi4«a 

Pyrethrins  am  Pyrethroids 

Cyfluthrin 

Cypermethrin 

Deltamethrin 

Esfenvalerate 

Fenvalerate 

Permethrin 

Perfluorinatec  Compounds 

Perfluorohexaiioic  sulfonic  acid  (PFHS) 

sulfonate  (PFOS).  including 
It  forms 
uorooctai^oic  acid  (PFOA).  including 
It  forms 


Pesticides 

(also  as  dialkyl  phosphate 
as-dialkyl  phosphate 


Biphenyls  (PCBs) 

■7,  87,  151,  158,  189,  194,  195, 
.  and  209 


i  iddress  all  correspondence 
notice  to  Dorothy 
National  Center  for 
Health,  Division  of 
Sciences,  Mail  Stop  F-20, 
highway,  Atlanta,  Georgia 


SUPPLEMENT/WY  INFORMATION:  CDC 

publishes  tha  "Report"  under  the 
authorities  4!  I  U.S.C.  241  and  42  U.S.C. 
242k.  The  "Report"  provides  an  ongoing 
assessment  u  sing  biomonitoring  of  the 
exposure  of  t  le  noninstitutionalized, 
U.S.  civilian  jopulation  to 
environment  il  chemicals. 
Biomonitorir  g  assesses  human  exposure 
to  chemicals  jy  measuring  the 
chemicals  or  their  breakdown  products 
in  human  sp(  icimens  such  as  blood  or 
urine.  Forthd  "Report,"  an 
environment  il  chemical  means  a 
chemical  con  ipound  or  chemical 
element  presi  snt  in  air,  water,  soil,  dust, 
food,  or  othei  environmental  medium. 
The  "Report'  provides  exposure 
information  <  bout  participants  in  an 
ongoing  nati(  nal  survey  known  as  the 
National  Hea  th  and  Nutrition 
Examination  Survey  (NHANES).  This 
survey  is  conducted  by  CDC's  National 
Center  for  He  alth  Statistics; 
^biomonitorin  i  measurements  are 
conducted  bj  CDC's  National  Center  for 
Environment  d  Health.  The  first 
"Report,"  pu  )lished  in  March  2001, 
gave  informa  ion  about  levels  of  27 
chemicals  in  the  U.S.  population.  The 


second  "Report,"  published  in  January 
2003,  provided  data  on  116  chemicals, 
including  expanded  data  on  the  27  in 
the  first  "Report,"  and  was  the  most 
extensive  assessment  ever  of  the 
exposure  of  the  U.S.  population  to 
environmental  chemicals.  The  "Report" 
can  be  obtained  in  the  following  ways: 
Access  http://www.cdc.gov/ 
exposurereport;  e-mail 
ncehdls@cdc.gov;  or  telephone  1-866- 
670-6052. 

Current  plans  are  to  release  future 
reports  of  exposure  of  the  U.S. 
population  that  cover  2-year  periods 
(e.g.,  2001-2002;  2003-2004;  2005- 
2006)  and  that  will  include  data  on 
more  chemicals  than  the  116  listed  in 
the  second  "Report."  Over  time,  CDC 
will  be  able  to  track  trends  in  exposure 
levels.  Future  releases  also  may  include 
additional  exposure  information  for 
special  exposure  populations  [e.g., 
children,  women  of  childbearing  age, 
elderly  people)  from  studies  examining 
localized  or  point  sources  and  from 
studies  of  adverse  health  effects 
resulting  from  exposure  to  varying 
levels  of  environmental  chemicals. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the  CDC 
and  ATSDR. 

Dated:  September  24,  2003. 
AlvinHall, 

Director.  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-24671  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2000N-1530] 

Richard  L.  Borison;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  debarring  Dr. 
Richard  L.  Borison  for  10  years  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  bases 
this  order  on  a  finding  that  Dr.  Borison 
was  convicted  of  felonies  under  Georgia 
State  law  for  racketeering,  theft,  and 
false  statements  and  representations. 
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and  was  a  material  participant  in 
offenses  for  which  another  person  is 
being  debarred.  Dr.  Borison  has  failed  to 
request  a  hearing  and,  therefore,  has 
waived  his  opportimity  for  a  hearing 
concerning  this  action. 
DATES:  This  order  is  effective  September 
30,  2003. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.,  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Catchings,  Center  for  Drug 
Evahiation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  8,  1998,  the  Superior 
Court  for  the  County  of  Richmond,  State 
of  Georgia,  accepted  Dr.  Borison's  plea 
of  guilty  and  entered  judgment  against 
Kim  for  36  counts  of  criminal  offenses 
under  Georgia  State  law  for 
racketeering,  theft,  and  false  statements 
and  representations. 

As  a  result  of  this  conviction," FDA 
served  Dr.  Borison  by  certified  mail  on 
December  5,  2002,  a  notice  proposing  to 
debar  him  for  10  years  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  The  proposal  also 
offered  Dr.  Borison  an  opportunity  for  a 
hearing  on  the  proposal.  The  debarment 
proposal  was  based  on  findings:  (1) 
Under  section  306(b)(2)(B)(ii)  of  the  act 
(21  U.S.C.  335a(b)(2){B){ii]  that  Dr. 
Borison  was  convicted  of  felonies  under 
State  law  for  racketeering,  theft,  and 
false  statements  and  representations; 
and  (2)  under  section  306(b)(2)(B)(iii)  of 
the  act  that  Dr.  Borison  was  a  material 
participant  in  offenses  leading  to  the 
conviction  and  debarment  of  another 
individual.  Hr.  Borison  was  provided  30 
days  to  file  objections  and  to  request  a 
hearing.  Dr.  Borison  did  not  request  a 
hearing.  His  failure  to  request  a  hearing 
constitutes  a  waiver  of  his  opportunity 
for  a  hearing  and  a  waiver  of  any 
contentions  concerning  his  debarment. 

II.  Findings  and  Order 

Therefore,  the  Director,  Center  for 
Drug  Evaluation  and  Research^  under 
section  306(b)(2)(B)  of  the  act,  and 
under  authority  delegated  to  her  (21 
CFR  5.34),  finds  that  Dr.  Richard  L. 
Borison:  (1)  Has  been  convicted  of  a 
felony  under  State  law  for  racketeering, 
theft,  and  false  statements  and 
representations;  and  (2)  was  a  material 


participant  in  offenses  leading  to  the 
conviction  of  another  individual. 

As  a  result  of  the  foregoing  findings. 
Dr.  Richard  L.  Borison  is  debarred  for  10 
years  (two  periods  of  5  years,  to  run 
consecutively,  based  on  his  conviction 
for  State  felonies  and  his  role  as  a 
material  participant  in  the  offenses 
leading  to  the  conviction  and  debarment 
of  another  individual)  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application  under  section  505, 
512,  or  802  of  the  act  (21  U.S.C.  355, 
360b,  or  382)  or  under  section  351  of  the 
Public  Health  Service  Act  (42  U.S.C. 
262)(see  sections  306(c)(1)(B)  and 
(c)(2)(A)(iii)  and  201(dd)  of  the  act  (21 
U.S.C.  321  (dd))).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Dr.  Borison  in  any  capacity 
during  his  period  of  debarment  will  be 
subject  to  civil  money  penalties.  If  Dr. 
Borison,  during  his  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application,  he 
will  be  subject  to  civil  money  penalties. 
In  addition,  FDA  will  not -accept  or 
review  any  abbreviated  new  drug 
applications  submitted  by  or  with  the 
assistance  of  Dr.  Borison  during  his 
period  of  debarment. 

Any  application  by  Dr.  Borison  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  2000N-1530  and  sent 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  4,  2003. 
Janet  Woodcock, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  03-24656  Filed  9-29-03;  8:45  am] 
BILLING  CODE  4160-01-$ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2000N-1428] 

Suhas  V.  Sardesai;  DelMirment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 


order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Suhas  V.  Sardesai  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  bases 
this  order  on  a  finding  that  Mr.  Sardesai 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Mr.  Sardesai  failed  to  request  a 
hearing  and,  therefore,  has  waived  his 
opportunity  for  a  hearing  concerning 
this  action. 

DATES:  This  order  is  effective  September 
30,  2003. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the 
Division  of  Dockets  Management  (HFA- 
305},  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  28, 1998,  the  U.S.  District 
Court  for  the  District  of  Maryland 
accepted  Mr.  Suhas  V.  Sardesai 's  plea  of 
guilty  to  one  count  of  distributing  an 
adulterated  drug  into  interstate 
commerce,  a  Federal  felony  offense 
under  section  501(a)(2)(B)  of  the  act  (21 
U.S.C.  351(a)(2)(B)). 

As  a  result  of  this  conviction,  FDA 
served  Mr.  Sardesai  by  certified  mail  on 
July  24,  2002,  a  notice  proposing  to 
permanently  debar  him  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  The  proposal  also 
offered  Mr.  Sardesai  an  opportimity  for 
a  hearing  on  the  proposal.  The  proposed 
was  based  on  a  finding,  under  section    , 
306(a)(2)(B)  of  the  act  (21  U.S.C. 
335a(a)(2)(B)).  that  Mr.  Sardesai  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  regulation  of 
a  drug  prodi  ct  under  the  act.  Mr. 
Sardesai  was  provided  30  days  to  file 
objections  and  request  a  hearing.  Mr. 
Sardesai  did  n  )t  request  a  hearing.  His 
failure  to  request  a  bearing  constitutes  a 
waiver  of  his  opportunity  for  a  hearing 
and  a  waiver  of  any  contentions 
concerning  his  debarment. 

n.  Findings  and  Order 

Therefore,  the  Director,  Center  for 
Drug  Evaluation  and  Research,  under 
section  306(a)(2)(B)  of  the  act,  and 
under  authority  delegated  to  her  (21 
CFR  5.34),  finds  that  Mr.  Suhas  V. 
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Sardesai  has  been  convicted  of  a  felony 
undpr  Federal  law  fbr  conduct  relating 
to  the  regulation  of  a  drug  product 
under  the  act. 

As  a  result  of  the  foregoing  finding, 
Mr.  Suhas  V.  Sardesai  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  section  505,  512,  or  802  of  the  act 
(21  U.S.C.  355.  360b,  or  3.82),  or  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262)  (see  sections 
306(c)(1)(B)  and  (c)(2)(A)(ii)  and  201(dd) 
of  the  act  (21  U.S.C.  321(dd))).  Any 
person  with  an  approved  or  pending 
drug  product  application  who 
knowingly  uses  the  services  of  Mr. 
Sardesai,  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties  (section  307(a)(6) 
of  the  act  (21  U.S.C.  335b(a)(6))).  If  Mr. 
Sardesai,  during  his  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application,  he 
will  be  subject  to  civil  money  penalties 
(section  307(a)(7)  of  the  act),  to 
addition,  FDA  will  not  accept  or  review 
,any  abbreviated  new  drug  applications 
submitted  by  or  with  the  assistance  of 
Mr.  Sardesai  during  his  period  of 
debarment. 

Any  application  by  Mr.  Sardesai  for 
termination  of  debarment  imder  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  2000N-1428  and  sent 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

-  J}ated:  September  4.  2003. 

Tanet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  03-24655  Filed  9-29-03;  8:45  am) 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Oockat  No.  2000N-1427] 

Edmund  J.  Striefslcy;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  J[FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
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Cosmetic  Ac  (the  act)  permanently 
debarring  Edmund  J.  Striefsky  fi-om 
providing  se^ices  in  any  capacity  to  a 
person  that  Has  an  approved  or  pending 
drug  produci  application.  FDA  bases 
this  order  onja  finding  that  Mr.  Striefsky 
was  convictep  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
regulation  ofia  drug  product  under  the 
act.  Mr.  StrieJFsky  failed  to  request  a 
hearing  and,  therefore,  has  waived  his 
opportunity  or  a  hearing  concerning 
this  action. 

DATES:  This  <  rder  is  effective  September 
30,2003. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the 
Division  of  DJockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.    I 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Catchings,  Center  for  Drug 
Evaluation  a4d  Research  (HFD-7),  Food 
and  Drug  Adininistration,  5600  Fishers 
Lane,  Rockvi  le,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroun  1 

On  Octobei  28,  1998,  the  U.S.  District 
Court  for  the  District  of  Maryland 
accepted  Mr.  Edmund  J.  Striefsky's  plea 
of  guilty  to  oi  le  count  of  distributing  an 
adulterated  cft-ug  into  interstate 
commerce,  a  Federal  felony  offense 
under  sectioi  501(a)(2)(B)  of  the  act  (21 
U.S.C.  351(a)  2)(B)). 

As  a  result  of  this  conviction,  FDA 
hand  deliven  d  to  Mr.  Striefsky  oh 
February  11,  2003.  a  notice  proposing  to 
permanently  debar  him  from  providing 
services  in  ai  y  capacity  to  a  person  that 
has  an  appro'  ed  or  pending  drug 
product  appl  cation.  The  proposal  also 
offered  Mr.  S  riefsky  an  opportunity  for 
a  hearing  on  he  proposal.  The  proposal 
was  based  on  a  finding,  under  section 
306(a)(2)(B)  of  the  act  (21  U.S.C. 
335a(a)(2)(B): ,  that  Mr.  Striefsky  was 
convicted  of  ( i  felony  under  Federal  law 
for  conduct  r  ilating  to  the  regulation  of 
a  drug  produi  ;t  under  the  act.  Mr. 
Striefsky  was  provided  30  days  to  file 
objections  an  1  request  a  hearing.  Mr. 


Striefsky  did 


n.  Findings 

Therefore, 
Drug  Evaluation 
section  306(a 
under  author  ty 
CFR  5.34), 
Striefsky  has 


[lot  request  a  hearing.  His 


failure  to  reqi  lest  a  hearing  constitutes  a 
waiver  of  his  opportunity  for  a  hearing 
and  a  waiver  af  any  contentions 
concerning  h  s  debarment. 

and 


Order 

he  Director,  Center  for 
and  Research,  under 

(2)(B)oftheact,  and 
delegated  to  her  (21 
that  Mr.  Edmund  J. 

)een  convicted  of  a  felony 


firds 


imder  Federal  law  for  conduct  relatmg 
to  the  regulation  of  a  drug  product 
under  the  act. 

As  a  result  of  the  foregoing  findmg, 
Mr.  Edmund  J.  Striefsky  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  section  505,  512,  or  802  of  the  act 
(21  U.S.C.  355,  360b,  or  382),  or  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262)  (see  sections 
306(c)(1)(B)  and  (c)(2)(A)(ii)  and  201(dd) 
of  the  act  (21  U.S.C.  321(dd))).  Any 
person  with  an  approved  or  pending 
drug  product  application  who 
knowingly  uses  the  services  of  Mr. 
Striefsky,  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties  (section  307(a)(6) 
of  the  act  (21  U.S.C.  335b(a)(6))).  If  Mr. 
Striefsky,  during  his  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application,  he 
will  be  subject  to  civil  money  penalties 
(section  307(a)(7)  of  the  act).  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applications   ' 
submitted  by  or  with  the  assistance  of 
Mr.  Striefsky  during  his  period  of    ' 
debarment. 

Any  application  by  Mr.  Striefsky  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  2000N-1427  and  sent 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  4,  2003. 

Janet  Woodcock, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

(FR  Doc.  03-24657  Filed  9-29-03;  8:45  am] 

BILLING  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on  Training  in 
Primary  Care  Medicine  and  Dentistry; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Advisory  Committee  on  Training  in 
Primary  Care  Medicine  and  Dentistry. 
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Date  and  Time:  October  23,  2003,  8:30 
a.m.-4:30  p.m.;  October  24,  2003,  8  a.m.-2 
p.m. 

Place:  The  Holiday  Inn  Select,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Status:  The  meeting  will  be  open  to  the 
public. 

Purpose:  The  Advisory  Committee 
provides  advice  and  recommendations  on  a 
broad  range  of  issues  dealing  with  programs 
and  activities  authorized  under  section  747 
of  the  Public  Health  Service  Act  as  amended 
by  The  Health  Professions  Education 
Partnership  Act  of  1998,  Public  Law  105- 
392.  At  this  meeting  the  Advisory  Committee 
will  begin  work  on  its  fourth  report  which 
will  be  submitted  to  Congress  and  the 
Secretary  of  the  Department  of  Health  and 
Human  Services  in  November  2004.  The 
fourth  report  focuses  on  the  role  of  primary     , 
care  in  health  care  delivery  in  the  future  and 
-the  implications  for  training  health 
professionals. 

Agenda:  The  meeting  on  Thursday, 
October  23,  will  begin  with  welcoming  and 
opening  comments  from  the  Chair  of  the 
Advisory  Committee.  A  plenary  session  will 
follow  in  which  Advisory  Committee 
members  will  hear  speakers  address  the  topic 
of  the  future  of  primary  care  medicine  and 
dentistry.  The  Advisory  Committee  will 
begin  its  work  on  the  fourth  report. 

On  Friday,  October  24,  the  Advisory 
Committee  will  meet  in  plenary  session  to 
discuss  training  needs  of  health  professionals 
in  the  future.  Meeting  in  workgroups,  the 
Advisory  Committee  will  structure  various 
portions  of  the  fourth  report.  An  opportunity 
will  be  provided  for  public  comment. 

For  Further  Information  Contact:  Anyone 
interested  in  obtaining  a  roster  of  members  or 
other  relevant  information  should  write  or 
contact  lerilyn  K.  Glass,  MD,  PhD.  Division 
of  Medicine  and  Dentistry,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration,  Room  9A-21,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  Telephone  (301)  443-6326. 
The  web  address  for  information  on  the 
Advisory  Committee  is  http://bhpr.hrsa.gov/ 
medicine-dentistry/actpcnid. 

Dated:  September  23,  2003. 

Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-24658  Filed  9-29-03;  8:45  am] 

BILLING  CODE  416&-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Public  Meeting  of  the  Airport  and 
Seaport  User  Fee  Advisory  Committee 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  document  announces  the 
date,  time,  and  location  for  a  public 


meeting  of  the  Airport  and  Seaport  User 
Fee  Advisory  Committee  and  the  agenda 
for  consideration  by  the  Committee.  It 
also  invites  submission  of  written 
statements.  In  order  to  be  considered  for 
discussion  at  the  meeting,  a  statement 
must  be  received  by  the  Committee  at 
least  five  days  prior  to  the  date  of  the 
meeting. 

DATES:  The  26th  meeting  of  the  Airport 
and  Seaport  User  Fee  Advisory 
Committee  will  be  held  on  Wednesday, 
October  22,  2003,  at  1  p.m.,  at  the  Office 
of  Field  Operations,  Bureau  of  Customs 
and  Border  Protection,  5th  Floor  B  idge 
Conference  Room,  International  1  .ade 
Center,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Sargent,  Office  of  Finance,  (202) 
927-0609;  email: 
cynthia.sargent@dhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Airport  and  Seaport  User  Fee 
Advisory  Committee  was  created  imder 
the  authority  of  8  U.S.C.  1356{k) 
(section  286(k)  of  the  Immigration  and 
Nationality  Act,  as  amended;  see  also 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.A.  App.  §  2))  to  meet  periodically 
and  advise  the  Attorney  General  on 
issues  related  to  the  performance  of 
certain  inspectional  services  performed 
by  the  Immigration  and  Natiualization 
Service  (INS).  Since  the  legacy  INS 
inspection  component  has  been  merged 
with  the  U.S.  Customs  Service  (along 
with  other  agencies)  to  form  the  Bureau 
of  Customs  and  Border  Protection  (CBP), 
effective  on  March  1,  2003,  the  function 
of  the  Committee  is  now  under  CBP  and 
the  Committee  now  advises  the 
Secretary  of  Homeland  Security. 

The  Committee  consists  of 
representatives  of  the  airline  and  other 
transportation  industries  that  are  subject 
to  fees  and  charges  authorized  by  law  or 
proposed  by  the  governing  agency 
(either  INS  prior  to  March  1,  2003,  or 
CBP  afterward).  Matters  of  consideration 
by  the  Committee  include  time  periods 
during  which  inspectional  services 
should  be  performed,  number  and 
deployment  of  inspectional  officers,  the 
level  of  fees,  and  the  appropriateness  of 
any  proposed  fee.  The  fees  addressed  by 
the  Committee  are  immigration  fees  and 
should  not  to  be  confused  with  COBRA 
fees  authorized  under  19  U.S.C.  58c. 

Generally,  the  Committee  focuses  its 
attention  on  those  subjects  that  most 
concern  and  benefit  the  travel  industry, 
the  traveling  public,  and  CBP.  One  such 
subject  is  the  fee  charged  for 
immigration  inspectional  services  under 
8  U.S.C.  1356(d)  (section  286(d)  of  the 


Immigration  and  Nationality  Act,  as 
amended).  This  fee  applies  to  each 
passenger  arriving  at  a  port  of  entry  in 
the  United  States,  or  to  the 
preinspection  of  a  passenger  in  a  place 
outside  the  United  States  prior  to  arrival 
in  the  United  States,  aboard  a 
commercial  aircraft  or  vessel. 

Public  Meeting 

hi  accordance  with  8  U.S.C.  1356(k), 
CBP  aimounces  that  the  twenty-sixth 
meeting  of  the  Airport  and  Seaport  User 
Fee  Advisory  Committee  will  take  place 
at  1  p.m.  on  October  22,  2003,  at  CBP 
Headquarters,  Office  of  Field 
Operations,  5th  Floor  Bridge  Conference 
Room,  1300  Pennsylvania  Avenue,  NW., 
Washington,  DC  20229.  The  meeting  is 
open  to  the  public,  and  advance  notice 
of  attendance  is  requested  to  ensure 
adequate  seating.  Persons  planning  to 
attend  should  notify  the  contact  person 
identified  previously  in  this  notice  at 
least  five  days  prior  to  the  meeting.  Any 
intereisted  party  may  submit  a  written 
statement  at  any  time  before  or  after  the 
meeting  to  the  contact  person  for 
consideration  by  the  Committee. 
Written  statements  received  by  the 
contact  person  at  least  five  days  prior  to 
the  meeting  will  be  considered  for 
discussion  at  the  meeting. 

Meeting  Agenda 

At  this  meeting,  the  Committee  is 
expected  to  pursue  the  following  agenda 
(which  may  be  modified  prior  to  the " 
meeting): 

1.  Introduction  of  the  Committee 
members; 

2.  Discussion  of  administrative  issues; 

3.  Discussion  of  activities  since  last 
meeting; 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members; 

5.  Discussion  of  future  traffic  trends; 

6.  Discussion  of  relevant  written 
statements  timely  submitted  by  the 
public  in  advance  of  the  meeting  (as 
above);  and  ? 

7.  Scheduling  of  next  meeting. 
Dated:  September  26.  2003. 

John  E.  Eichelberger, 

Assistant  Commissioner.  Office  of  Finance. . 
|FR  Doc.  03-24845  Filed  9-29-03:  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Application 
for  USAccess;  Form  1-923. 

The  Department  of  Homeland 
Security  (DHS),  Bureau  of  Immigration 
and  Customs  Enforcement,  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Customs  and  Border  Protection  has 
proposed  a  new  collection  of 
information;  Form  1-923,  entitled 
Application  for  USAccess  (U.S. 
Automated  Check-in,  Clearance,  and 
Entry  Support  Services).  This  collection 
will  be  used  to  enroll  applicants  in  the 
USAccess  pilot  program  to  prescreen 
applicants  in  order  to  expedite  U.S. 
citizens  seeking  admission  to  the 
Washington/Dulles  International 
Airport  (IAD)  arriving  from  London/ 
Heathrow  Airport  (LHR).  The  proposed 
infonrmation  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  December  1,  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 

.  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
'e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 


Application 
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(2)  Title  of  the  Form/Collation: 


or  USAccess. 


(3)  Agency  form  number,  if  any,  and 
the  applicab.  e  component  of  the 
Department  i)f  Justice  sponsoring  the 
collection:  F^rm  1-923.  Bureau  of 
Immigration  and  Customs  Enforcement, 
Department  <  if  Homeland  Security. 

(4)  Affectet  i  public  who  will  be  asked 
or  required  t^  >  respond,  as  well  as  a  brief 
abstract:  Prir  lary:  Individuals  or 
Households.  The  information  collected 
on  this  form  vill  be  used  by  the  DHS 

to  determine  eligibility  for  automated 
inspections  f  rograms  and  to  secyre 
those  data  eh  ments  necessary  to 
confirm  enro  Iment  at  the  time  of 
application  fi  )r  admission  to  the  United 
States. 

(5)  An  estii  nate  of  the  total  number  of 
respondents  md  the  amount  of  time 
estimated  foi  an  average  respondent  to 
respond:  3.0(  0  responses  at  66  minutes 
(1.10  hours)  ]  ler  response. 

(6)  An  estii  late  of  the  total  public 
burden  (in  he  urs)  associated  with  the 
collection:  3.i  100  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  ( ir  need  a  copy  of  the 
proposed  inf(  irmation  collection 
instrument  w  ith  instructions,  or 
additional  in  ormation,  please  contact 
Richard  A.  SI  oan.  202-514-3291, 
Director.  Reg  ilations  and  Forms 
Services  Diviiion,  Bureau  of 
Immigration  i  ind  Customs  Enforcement, 
U.S.  Departni  ent  of  Homeland  Security, 
Room  4304, 4  25  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  an  i/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  rej  arding  the  estimated 
public  burdei  i  and  associated  response 
time  may  als<  be  directed  to  Mr. 
Richard  A.  SI  aan. 

If  addition!  1  information  is  required 
contact:  Ms. '  'heresa  M.  O'Malley,  Chief 
Information  (  ifficer,  Department  of 
Homeland  Se  :urity.  Regional  Office 
Building  3,  71  h  and  D  Streets,  SW., 
Room  4636-2  6.  Washington,  DC  20202. 

Dated:  Septe  nber  23.  2003. 
Richard  A.  Sla  in. 


Department  Clearance 
Department  o, 
of  Immigration 
[FR  Doc.  03- 
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Officer.  U.S. 
>f,  homeland  Security.  Bureau 
and  Customs  Enforcement. 
Filed  9-29-03;  8:45  am] 


DEPARTMErfr  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Rate  Adjustnfents  for  Indian  Irrigation 
Projects 

agency:  Bureau  of  Indian  Affairs. 
Interior. 


ACTION:  Notice  of  proposed  rate 
adjustments. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  owns,  or  has  an  interest  in, 
irrigation  facilities  located  on  various 
Indian  reservations  throughout  the 
United  States.  We  are  required  to 
establish  rates  to  recover  the  costs  to 
administer,  operate,  maintain,  and 
rehabilitate  those  facilities.  We  request 
your  comments  on  the  proposed  rate 
adjustments. 

DATES:  Interested  parties  may  submit 
comments  on  the  proposed  rate 
adjustments  on  or  before  December  1, 
2003. 

ADDRESSES:  All  comments  on  the 
proposed  rate  adjustments  must  be  in 
writing  and  addressed  to:  Jeff  Loman, 
Acting  Director.  Office  of  Trust 
Responsibilities.  Attn.:  Irrigation  and 
Power.  MS-3061-MIB.  Code  210,  1849 
C  Street,  NW.,  Washington,  DC  20240, 
Telephone  (202)  208-5480. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
details  about  a  particular  irrigation 
project,  please  use  the  tables  in  ' 

SUPPLEMENTARY  INFORMATION  section  to 
contact  the  regional  or  local  office 
where  the  project  is  located. 
SUPPLEMENTARY  INFORMATION:  The  tables 
in  this  notice  list  the  irrigation  project 
contacts  where  the  BIA  recovers  its 
costs  for  local  administration,  operation, 
maintenance,  and  rehabilitation,  the 
current  irrigation  assessment  rates,  and 
the  proposed  rates  for  the  2004 
irrigation  season  and  subsequent  years 
where  applicable. 

What  Are  Some  of  the  Terms  I  Should 
Know  for  This  Notice? 

The  following  are  terms  we  use  that 
may  help  you  understand  how  we  are 
applying  this  notice. 

Administrative  costs  mean  all  costs 
we  incur  to  administer  our  irrigation 
projects  at  the  local  project  level.  Local 
project  level  does  not  normally  include 
the  Agency,  Region,  or  Central  Office 
costs  unless  we  state  otherwise  in 
writing. 

Assessable  acres  mean  lands 
designated  by  us  to  be  served  by  one  of 
pur  irrigation  projects  and  to  which  we 
provide  irrigation  service  and  recover 
our  costs.  [See  Total  assessable  acres.) 

BIA  means  the  Biu-eau  of  Indian 
Affairs. 

Bill  means  our  statement  to  you  of  the 
assessment  charges  and/or  fees  you  owe 
the  United  States  for  administration, 
operation,  maintenance,  and/or 
rehabilitation.  The  date  we  mail  or  hand 
deliveryour  bill  will  be  stated  on  it. 

Costs  mean  the  costs  we  incur  for 
administration,  operation,  maintenance, 
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and  rehabilitation  to  provide  direct 
support  or  benefit  to  an  irrigation 
facility. 

Customer  means  any  person  or  entity 
that  we  provide  irrigation  service  to. 

Due  date  is  the  date  on  which  your 
bill  is  due  and  payable.  This  date  will 
be  stated  on  your  bill. 

/,  me,  my,  you,  and  your  means  all 
interested  parties,  especially  persons  or 
entities  that  we  provide  irrigation 
service  to  and  receive  beneficial  use  of 
our  irrigation  projects  eiffected  by  this 
notice  £ind  oior  supporting  policies, 
manuals,  and  handbooks. . 

Irrigation  project  means,  for  the 
purposes  of  this  notice,  the  facility  or 
portions  thereof,  that  we  own,  or  have 
an  interest  in,  including  all  appurtenant 
works,  for  the  delivery,  diversion,  and 
storage  of  irrigation  water  to  provide 
irrigation  service  to  customers  for  whom 
we  assess  periodic  charges  to  recover 
our  costs  to  administer,  operate, 
maintain,  and  rehabilitate.  These 
projects  may  be  referred  to  as  facilities, 
systems,  or  irrigation  areas. 

Irrigation  service  means  the  full  range 
of  services  we  provide  customers  of  our 
irrigation  projects,  including,  but  not 
limited  to,  water  delivery.  This  includes 
our  activities  to  administer,  operate, 
maintain,  and  rehabilitate  our  projects. 

Maintenance  costs  mean  all  costs  we 
incur  to  maintain  and  repair  our 
irrigation  projects  and  equipment  of  our 
irrigation  projects  and  is  a  cost  factor 
included  in  calculating  your  operation 
and  maintenance  (O&M)  assessment. 

Must  means  an  imperative  Or 
mandatory  act  or  requirement. 

Operation  and  maintenance  (0&-M) 
assessment  means  the  periodic  charge 
you  must  pay  us  to  reimburse  oiu  costs. 

Operation  or  operating  costs  mean 
costs  we  incur  to  operate  our  irrigation 
projects  and  equipment  and  is  a  cost 
factor  included  in  calculating  your  O&M 
assessment. 

Past  due  bill  means  a  bill  that  has  not 
been  paid  by  the  close  of  business  on 
the  30th  day  after  the  due  date,  as  stated 
on  the  bill.  Beginning  on  the  31st  day 
after  the  due  date  we  begin  assessing 
additional  charges  accruing  from  the 
due  date. 

Rehabilitation  costs  mean  costs  we 
incur  to  restore  oiu  irrigation  projects  or 
features  to  original  operating  condition 
or  to  the  nearest  state  which  can  be 
achieved  using  current  technology  and 
is  a  cost  factor  included  in  calculating 
your  O&M  assessment. 

Total  assessable  acres  mean  the  total 
acres  served  by  one  of  our  irrigation 
projects. 

Total  0&-M  cost  means  the  total  of  all 
the  allowable  and  allocatable  costs  we 
incur  for  administering,  operating. 


maintaining,  and  rehabilitating  our 
irrigation  projects  serving  your  farm 
unit. 

Water  means  water  we  deliver  at  our 
projects  for  the  general  purpose  of 
irrigation  and  other  purposes  we  agree 
to  in  writing. 

Water  delivery  is  an  activity  that  is 
part  of  the  irrigation  service  we  provide 
our  customers  when  water  is  available. 

We,  us,  and  our  means  the  United 
States  Government,  the  Secretary  of  the 
Interior,  the  BIA,  and  all  who  are 
authorized  to  represent  us  in  matters 
covered  under  this  notice. 

Does  This  Notice  Affect  Me? 

This  notice  affects  you  if  you  own  or 
lease  land  within  the  assessable  acreage 
of  one  of  our  irrigation  projects,  or  you 
have  a  carriage  agreement  with  one  of 
our  irrigation  projects. 

Where  Can  I  Get  Information  on  the 
Regulatory  and  Legal  Citations  in  This 
Notice? 

0 

You  can  contact  the  appropriate 
office{s)  stated  in  the  tables  for  the 
irrigation  project  that  serves  you,  or  you 
can  use  the  Internet  site  for  the 
Government  Printing  Office  at  http:// 
www.gpo.gov. 

Why  Are  You  Publishing  This  Notice? 

We  are  publishing  this  notice  to  notify 
you  that  we  propose  to  adjust  one  or 
mfare  of  our  irrigation  assessment  rates. 
This  notice  is  published  in  accordance 
with  the  BlA's  regulations  governing  its 
operation  and  maintenance  of  irrigation 
projects,  specifically,  25  CFR  171.1. 
These  sections  provide  for  the  fixing 
and  annoimcing  of  the  rates  for  annual 
assessments  and  related  information  for 
our  irrigation  projects. 

What  Authorizes  You  To  Issue  This 
Notice? 

Our  authority  to  issue  this  notice  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  14, 
1914  (38  Stat.  583;  25  U.S.C.  385).  The 
Secretary  has  in  turn  delegated  this 
authority  to  the  Assistant  Secretary^ 
Indian  Affairs  under  Part  209,  Chapter 
B.IA,  of  the  Department  of  the  Interior's 
Departmental  Manual  and  by 
memorandum  dated  January  25, 1994, 
from  the  Chief  of  Staff,  Department  of 
the  Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

When  Will  You  Put  the  Rate 
Adjustments  Into  Efifect? 

We  will  put  the  rate  adjustments  into 
effect  for  the  2004  irrigation  season  and 
subsequent  years  where  applicable. 


How  Do  You  Calculate  Irrigation  Rates? 

We  calculate  irrigation  assessment 
rates  in  accordance  with  25  CFR  171.1(f) 
by  estimating  the  cost  of  normal 
operation  and  maintenance  at  each  of 
our  irrigation  projects.  The  cost  of 
normal  operation  and  maintenance 
means  the  expenses  we  inciu  to  provide 
direct  support  or  benefit  for  an  irrigation 
project's  activities  for  administration, 
operation,  maintenance,  and 
rehabilitation.  These  costs  are  then 
applied  as  stated  in  the  rate  table  in  this 
notice. 

What  Kinds  of  Expenses  Do  You 
Include  in  Determining  the  Estimated 
Cost  of  Normal  Operation  and 
Maintenance? 

We  include  the  following  expenses: 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and 
project  employees  imder  their 
management  control; 

(b)  Materials  and  supplies; 

(c)  Major  and  minor  vehicle  and 
equipment  repairs; 

(d)  Equipment,  including 
transportation,  fuel,  oil,  grease,  lease 
and  replacement; 

(e)  Capitalization  expenses; 

(f)  Acquisition  expenses; 

(g)  Maintenance  of  a  reserve  fund 
available  for  contingencies  or 
emergency  expenses  for,  and  insuring, 
reliable  operation  of  the  irrigation 
project;  and 

(h)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  project.   , 

When  Should  I  Pay  My  Irrigation 
Assessment? 

We  will  mail  or  hand  deliver  your  bill 
notifying  you  of  the  amoimt  you  owe  to 
the  United  States  and  when  such 
amount  is  due.  If  we  mail  your  bill,  we 
will  consider  it  as  being  delivered  no 
later  than  5  business  days  after  the  day 
we  mail  it.  You  should  pay  your  bill  no 
later  than  the  close  of  business  on  the 
30th  day  after  the  due  date  stated  on  the 
bill. 

What  Information  Must  I  Provide  for 
Billing  Purposes? 

We  must  obtain  certain  information 
ft-om  you  to  ensure  we  can  properly 
process,  bill  for,  and  collect  money 
owed  to  the  United  States.  We  are 
required  to  collect  the  taxpayer 
identification  number  or  social  security 
number  to  properly  bill  the  responsible 
party  and  service  the  account  under  the 
authority  of,  and  as  prescribed  in.  Pub. 
L.  104-143,  the  Debt  Collection 
Improvement  Act  of  1996. 

(a)  At  a  minimum,  this  information  is: 
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(1)  full  legal  name  of  person  or  entity 
responsible'for  paying  the  bill; 

(2)  adequate  and  correct  address  for 
mailing  or  hand  delivering  our  bill;  and 

(3)  the  taxpayer  identiHcation  number 
or  social  security  number  of  the  person 
or  entity  responsible  for  paying  the  bill. 

(b)  It  is  your  responsibility  to  ensure 
we  have  correct  and  accurate 
information  for  paragraph  (a)  of  this 
section. 

(c)  If  you  are  late  paying  your  bill  due 
to  your  failure  to  furnish  such 
information  or  comply  with  paragraph 
(b)  of  this  section,  you  cannot  appeal 
your  bill  on  this  basis. 

What  Can  Happen  If  I  Do  Not  Provide 
the  Information  Required  for  Billing 
Purposes? 

We  can  refuse  to  provide  you 
irrigation  service. 

If  I  Allow  My  Bill  To  Become  Past  Due, 
Could  This  Afifect  My  Water  Delivery? 

If  we  do  not  receive  your  payment 
before  the  close  of  business  on  the  30th 
day  after  the  due  date  stated  on  your 
bill,  we  will  send  you'a  past  due  notice. 
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Your  bill  will  have  additional 
information  concerning  your  rights.  We 
will  conside  ■  your  past  due  notice  as 
delivered  no  later  than  5  business  days 
after  the  day  we  mail  it.  We  have  the 
right  to  refu^  water  delivery  to  any  of 
your  irrigated  land  on  which  the  bill  is 
past  due.  We  can  continue  to  refuse 
water  delivei  y  until  you  pay  your  bill  or 
make  payme  it  arrangements  that  we 
agree  to.  Qui  authority  to  demand 
payment  of  jour  past  due  bill  is  31  CFR 
901  2,  "Demmd  for  Payment.' 

Are  There 
Am  Late  Payiing 


w 


Yes.  We 
the  amount 
interest  estalil 
Secretary  of 
(Treasury) to 
assessed  (31 
.  be  assessed 
past  due.  H 
bill  to  becomje 
accrue  from 
due.  date 
administrative 
time  we  try 


t  lis 


Al^ 


t) 


Project  name 


Stanley  Speaks.  Regional  Director,  Bureau  of  Indian  Affairs,  Ntrthwest 

Telep  1 


T 


Flathead  Irrigation  Project '  Ernest  T  Moran,  Superi 

'      5555,  Telephone:  (406) 

Fort  Hall  Irrigation  Project Eric  J.  LaPointe.  Superintendent 

i      (208)238-2301. 

Wapato  Irrigation  Project |  Pierce  Harrison.  Project 

I     Telephone;  (509)  877-; 


Keith  Beartusk,  Regional  Director,  Bureau  of  Indian  Affairs 

Telepji 


Blackfeel  Irrigation  Project  ...... 

Crow  Irrigation  Project  

Fort  Belknap  Irrigation  Project 
Fort  Peck  Irrigation  Project  


Wind  River  Irrigation  Project 


Additional  Charges  If  I 
My  Bill? 

11  assess  you  interest  on 
(jwed  and  use  the  rate  of 
ished  annually  by  the 
he  United  States  Treasury 
calculate  what  you  will  be 
:FR  901.9(b)).  You  will  not 
charge  until  your  bill  is 
oVvever,  if  you  allow  your 
past  due,  interest  will 
I  he  due  date,  not  the  past 
.  )iou  will  be  charged  an 
fee  of$12.5Q  for  each 
collect  your  past  due  bill. 


If  your  bill  becomes  more  than  90  days 
past  due,  you  will  be  assessed  a  penalty 
charge  of  6  percent  per  year  and  it  will 
accrue  from  the  date  your  bill  initially 
became  past  due.  Oup  authority  to  assess 
interest,  penalties,  and  administration 
fees  on  past  due  bills  is  prescribed  in  31 
CFR  part  901.9,  "Interest,  penalties,  and 
costs." 

What  Else  Can  Happen  to  My  Past  Due 
Bill? 

If  you  do  not  pay  your  bill  or  make 
payment  arrangements  that  we  agree  to, 
we  are  required  to  send  your  past  due 
bill  to  the  Treasury  for  further  action. 
We  must  send  your  bill  to  Treasury  no 
later  than  180  days  after  the  original  due 
date  of  your  irrigation  assessment  bill. 
The  requirement  for  us  to  send  your 
unpaid  bill  to  Trefeury  is  prescribed  in 
31  CFR  part  901.1,  "Aggressive  agency 
collection  activity." 

Who  Can  I  Contact  for  Further 
Information? 

The  following  tables  are  the  regional 
and  project/agency  contacts  for  our 
irrigation  facilities. 


Project/agency  contacts 


^  orthwest  Region 


Regional  Office,  911  N.E.  11th  Avenue,  Portland,  Oregon  97232-4169, 
one:  (503)  231-6702. 


nl  sndent,  Flathead  Agency  Irrigation  Division,  PO  Box  40,  Pablo,  Montana  59855- 
675-2700. 

Fort  Hall  Agency.  PO  Box  220,  Fort  Hall,  Idaho  83203-0220,  Telephone: 

4dministrator,  Wapato  Irrigation  Project.  PO  Box  220.  Wapato,  WA  98951-0220 
'155. 


Rocky  M  >untajn  Region  Contacts 


R<cky 


Mountain  Regional  Office,  316  North  26th  Street,  Billings,  Montana  59101, 
one:  (406)  247-7943. 


Ross  Denny,  Superintenc  9nt,  Cliff  Hall,  Irrigation  Manager,  Box  880,  Browning,  MT  59417,  Telephones- 

(406)  338-7544,  Superi  itendent;  (406)  338-7519,  Irrigation. 
Frank  Merchant,  Acting  J  uperinfendent,  Dan  Lowe,  Irrigation  Manager.  PO  Box  69.  Crow  Agency.  MT 

59022.  Telephones:  (40  3)  638-2672,  Superintendent;  (406)  638-2863,  Irrigation. 
Cleo  Hamilton,  Superinte  ident,  Dan  Spencer,  Irrigation  Manager,  R.R.I,  Box  980,  Harlem,  MT  59526, 

Telephones:  (406)  353-  2901 .  Supenntendent;  (406)  353-2905,  Irrigation. 
Spice  Bighorn,  Supennten|dent.  PO  Box  637,  Poplar,  MT  59255,  Rhonda  Knudsen,  Irrigation  Manager,  602 

6th  Avenue  North,  Wolf  Point.  MT  59201,  Telephones:  (406)  768-5312,  Superintendent;  (406)  653- 

1752,  Irrigation. 

Ray  Nation,  Acting  Supe  intendent,  Hilaire  Peck,  Irrigation  Manager,  PO  Box  158.  Fort  Washakie,  WY 
82514,  Telephones:  (30  0  332-7810,  Superintendent;  (307)  332-2596,  Irrigation. 


South  vest  Region  Contacts 


Rob  Baracker,  Regional  Director,  Bureau  of  Indian  Affairs.  Soul  hwest 


Regional  Office,  615  First  Street,  NW.,  Albuquerque,  New  Mexico  87102, 
Teleph4ne:  ,(505)  346-7590/9V. 


Pine  River  Irrigation  Project 


Michael  Stancampiano, 
81137-0315,  Telephones 


uperinfendent,  John  Formea,  Irrigation  Engineer,  PO  Box  315,  Ignacio,  CO 
:  (970)  563-4511,  Superintendent;  (970)  563-1017,  Irrigation. 
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Project  name 


Project/agency  contacts 


Western  Region  Contacts 


Wayne  Nordwall.  Regional  Director,  Bureau  of  Indian  Affairs,  Western  Regional  Office,  PO  Box  10,  Phoenix,  Arizona  85001   Telephone  (602) 

379-6600. 


Colorado  River  Irrigation  Project  .... 

Duck  Valley  Irrigation  Project  

Fort  Yurtia  Irrigation  Project 

San  Carlos  Irrigation  Project  Joint 

Works. 
San  Carlos  Irrigation  Project  Indian 

Works. 

Uintah  Irrigation  Project  

Walker  River  Irrigation  Project 


Allen  Anspach,  Superintendent,  R.R.  1  Box  9-G,  Parker,  AZ  85344,  Telephone:  (928)  669-71 1 1 
Paul  Young,  Superintendent,  1555  Shoshone  Circle,  Elko,  Nevada  89801,  Telephone;  (775)  738-0569 
William  Pyott,  Land  Operations  Officer,  P.O.  Box  11000,  Yuma,  Arizona,  Telephone:  (520)  782-1202. 
Carl  Christensen,  Supen/isory  GeneralEngineer,  13805  N.  Arizona  Boulevard.  Coolidqe  AZ  85228  Tele- 
phone: (520)  723-6216.  a  .  .        « 
Joe  Revak,  Supervisory  General  Engineer,  Pima  Agency,  Land  Operations,  Box  8,  Sacaton   AZ  85247 

Telephone:'5f520)  562-3372. 
Lynn  Hansen,  Irrigation  Manager,  PO  Box  130.  Fort  Duchesne,  UT  84026,  Telephone*  (435)  722-4341 
Robert  Hunter,  Superintendent,  1677  Hot  Springs  Fload,  Carson  City.  Nevada  89706   Telephone   (775) 
887-3500.  '       '- 


What  Irrigation  Assessments  or  Charges    projects  where  we  recover  our  costs  for       where  rates  are  proposed  for  adjustment 
Are  ProDOsed  for  Adiustment  hv  Thi«  nnoratinn  iinr)  mcintonor^^^  ti — t„u\„         ._j  u.. •    •  i  •  ••  .  . 


Are  Proposed  for  Adjustment  by  This 
Notice? 

The  rate  table  below  contains  the 
current  rates  for  all  of  our  irrigation 


operation  and  maintenance.  The  table 
also  contains  the  proposed  rates  for  the 
2004  season  and  subsequent  years 
where  applicable.  The  irrigation  projects 


are  noted  by  an  asterisk  immediately 
following  the  name  of  the  project. 


Project  name 


Flathead  Irrigation  Project*  

Fort  Hall  Irrigation  Project  

Fort  Hall  Irrigation  Project  IVIinor  Units 
Fort  Hall  Irrigation  Project  Michaud 


Wapato  Irrigation  Project  Simcoe  Units 


Wapato  Irrigation  Project  Ahtanum  Units 


Wapato  Irrigation  Project  Satus  Unit 


Rate  category 


Current  2003 
rate 


Basic  per  acre  

Basic  per  acre  

Basic  per  acre  : 

Basic  per  acre  

Pressure  per  acre 

Billing  Charge  Per  Tract  ^ 

Farm    unifland   tracts    up   to   one    acre    (minimum 

charge). 

Farm  unit/land  tracts  over  one  acre — per  acre  

Billing  Charge  Per  Tract 

Farm    unit/land   tracts    up   to   one    acre    (minimum 

charge). 

Farm  unit/land  tracts  over  one  acre  — per  acre 

Billing  Charge  Per  Tract  

Farn>   unit/land   tracts    up   to   one    acre   (minimum 

charge). 

"A"  farm  unit/land  tracts  over  one  acre — per  acre  

Additional    Works    farm    unifland    tracts    over    one 

acre — per  acre. 

"B"  farm  unit/land  tracts  over  one  acre — per  acre  

Water  Rental  Agreement  Lands — per  acre  


Si  9.95 
22.00 
14.00 
30  00 
43.50 
5.00 
13.00 

13.00 

5.00 

13  00 

13.00 

500 

51.00 

51.00 
56.00 

61.00 
62.00 


Rocky  Mountain  Region  Rate  Table 


Blackfeet  Irrigation  Project  

Crow  Irrigation  Project  

Fort  Belknap  Irrigation  Project* 


Fort  Peck  Irrigation  Project  .. 
Wind  River  Irrigation  Project' 


Basic-per  acre  

Basic-per  acre  

Indian  per  acre  

non-Indian  per  acre 

Basic-per  acre  

Basic-per  acre  


Southwest  Region  Rate  Table 


Pine  River  Irrigation  Project j  f^inimum  Charge  per  tract 

I  Basic-per  acre  


25.00 
8.50 


Project  name 


Rate  category 


Current  2003 
rate 


Proposed 
2004  rate 


Western  Region  Rate  Table 


Colorado  River  Irrigation  Project  (See  notes 
#1  and  #2). 


Duck  Valley  Imgation  Project  

Fort  Yuma  Irrigation  Project  (See  note  #3)  ... 


Basic  per  acre  up  to  5.75  acre-feet 


Excess  Water  per  acre-foot  over  5.75  acre- 
feet. 

Basic-per  acre  

Basic-per  acre  up  to  5.0  acre-feet  


S47  00 
17.00 

5.30 

60,00 


$47.00 

17.00 

5.30 
60.00 


Proposed 
2004  rate 


$21.45 
22  .'OO 
14.00 
30.00 
43.50 
500 
13.00 

13.00 

5.00 

13.00 

13.00 

500 

51.00 

51.00 
56.00 

61.00 
62.00 


13.00 

13.00 

16.00 

16.00 

7.00 

7,75 

14.00 

15.50 

14.00 

14.00 

12.00 

14.00 

25  00 
8.50 


Proposed 
2005  rate 
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Project  name 


I  category 


Current  2003 
rate 


Proposed 
2004  rate 


Proposed 
2005  rate 


San  Carlos  Irrigation  Project  (Joint  Works)  * 
San  Cartos  Irrigation  Prefect  (Indian  Worths) 

Uintah  Inigation  Project  ,. 

Walker  River  Irrigation  Project 


Excess  Water  pei 

feet. 
Basic-per  acre 
Basic-per  acre 
Basic-per  acre 
Indian  per  acre 
non-Indian  per  acr  i 


acre-foot  over  5  0  acre- 


10.50 

20.00 
56.00 
11.00 
7.32 
15.29 


10.50 

20.00 
56.00 
11.00 
7.32 
15.29 


$30.00 
0) 


'  To  be  determined. 

Nol*  #1 :  For  the  Colorado  River  Irrigation  Project,  pursuant  to  la  reconciliation  of  the  operation  and  maintenance  financial  records  as  of  De- 
cember 31 ,  2002,  funds  in  excess  of  the  700,000  resen/e  fund  will  be  refunded  to  the  excess  water  users  in  proportion  to  the  amount  of  excess 
water  purchased  by  each  water  user.  Tfie  refund  will  be  a  credit  against  the  2004  Irrigation  ^ason  assessment  for  eligible  excess  water  users. 

Note  #2:  The  Cotorado  River  Irrigation  Project's  past  practice  of  billing  twice  a  year  does  not  comply  with  the  Debt  Collection  Improvement  Act 
of  1996  and  its  supplementing  regulations.  Therefore,  starting  witftthe  2004  Irrigation  season,  the  full  irrigation  assessment  will  be  due  and  pay- 
able in  accordance  with  the  procedures  stated  previously  in  this  na|ice. 

Not*  #3:  The  Fort  Yuma  Irrigation  Project  is  owned  and  operated  by  the  Bureau  of  Reclamation  (Reclamation).  The  inigation  rates  assessed 
for  operation  and  maintenarx:e  are  established  by  Reclamation  an^  are  provided  for  informational  purposes  only.  The  BIA  only  collects  the  irriga- 
tk}n  assessments  on  behalf  of  Reclamation. 


Consultation  and  Coordination  With 
Tribal  Governments  (Executive  Order 
13175) 

"The  BIA  irrigation  projects  are  vital 
components  of  the  local  agriculture 
economy  of  the  reservations  on  which 
they  are  located.  To  fulfill  its 
responsibilities  to  the  tribes,  tribal 
organizations,  water  user  organizations, 
and  the  individual  water  users,  the  BIA 
commimicates,  coordinates,  and 
consults  on  a  continuing  basis  with 
these  entities  on  issues  of  water 
delivery,  water  availability,  costs  of 
administration,  operation,  maintenance, 
and  rehabilitation.  This  is  accomplished 
at  the  individual  irrigation  projects  by 
Project,  Agency,  and  Regional 
representatives,  as  appropriate,  in 
accordance  with  local  protocol  and 
procedures.  This  notice  is  one 
component  of  the  BIA's  overall 
coordination  and  consultation  process 
to  provide  notice  and  request  comments 
from  these  entities  on  adjusting  our 
irrigation  rates. 

Actions  Concerniiig  Regulations  That 
Significantly  Afifect  Energy  Supply, 
Distribution,  or  Use  (Executive  Order 
13211) 

The  rate  adjustments  will  have  no 
adverse  effects  on  energy  supply, 
distribution,  or  use  (including  a 
shortfall  in  supply,  price  increases,  and 
increase  use  of  foreign  supplies]  should 
the  proposed  rate  adjustments  be 
implemented.  This  is  a  notice  for  rate 
adjustments  at  BIA  owned  and  operated 
irrigation  projects,  except  for  the  Fort 
Yimia  Irrigation  Project.  The  Fort  Yuma 
Irrigation  Project  is  owned  and  operated 
by  the  Bureau  of  Reclamation  with  a 
portion  serving  the  Fort  Yuma 
Reservation. 


Regulatory  Pis 
(Executive  Orti 


ig  and  Review 
er  12866) 


These  rate  adjustments  are  not  a 
significant  regmatory  action  and  do  not 
need  to  be  reviewed  by  the  Office  of 
Management  a^d  Budget  under 
Executive  Order  12866. 

Regulatory  Fie:  ability  Act 

This  rate  ma^ng  is  not  a  rule  for  the 
pvu-poses  of  thd  Regulatory  Flexibility 
Act  because  it  fc  "a  rule  of  particular 
applicability  re  ating  to  rates."  5  U.S.C. 
601(2). 

Unfunded  Mar  dates  Act  of  1995 

These  rate  ac  justments  impose  no 
unfunded  mam  lates  on  any 
governmental  c  r  private  entity  and  are 
in  compliance  >vith  the  provisions  of  the 
Unfunded  Maridates  Act  of  1995. 

Takings  (Execv  tive  Order  12630) 


The  Departmjent 
these  rate  adju!  tments 
significant  "taiings 
rate  adjustmen  s 
public,  State,  o  r 
rights  or  prope;  ty 

Federalism  (E^i  ecutive  Order  13132) 


The  Departnient 
these  rate  adju!  tments 
significant  Fed  jral 
they  pertain  sti 
relations  and  v\  i 
roles,  rights,  aqd 
states. 


In  accordant  3 
12988,  the  Offi:e 
determined  ths  t 
unduly  burden 
meets  the  requ, 
and  3(b)(2)  of 


has  determined  that 

do  not  have 
"  implications.  The 
do  not  deprive  the 
local  governments  of 


has  determined  that 

do  not  have 
ism  effects  because 
ely  to  Federal-tribal 
11  not  interfere  with  the 
responsibilities  of 


Civil  Justice  Reform  (Executive  Order 
12988) 


with  Executive  Order 

of  the  Solicitor  has 

this  rule  does  not 

the  judicial  system  and 

rements  of  sections  3(a) 

Order. 


t  le 


Paperwork  Reduction  Act  of  1995 

These  rate  adjustments  do  not  affect 
the  collections  of  information  which 
have  been  approved  by  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
under  the  Paperwork  Reduction  Act  of 
1995.  The  0MB  Control  Number  is 
1076-0141  and  expires  April  30,  2006. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
these  rate  adjustments  do  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370(d)). 

Public  Comment  Solicitation 

If  you  wish  to  comnlent  on  the 
proposed  rate  adjustments,  you  may 
mail  or  hand-deliver  your  written 
comments  to  the  person  listed  in  the 
ADDRESSES  section  of  this  notice. 
Comments  may  also  be  telefaxed  to  the 
following  number:  (202)  219-0006.  We 
cannot  accept  electronic  submissions  at 
this  time.  All  written  comments 
received  by  the  date  indicated  in  the 
DATES  section  of  this  notice  will  be 
carefully  assessed  and  fully  considered 
before  publication  of  a  final  notice. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoiu-s. 
Individual  respondents  may  request  - 
confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
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organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  September  21,  2003. 

Aurene  M.  Martin,  ' 

Principal  Deputy  Assistant  Secretary — Indian 
Affairs.  ■ 

[FR  Doc.  03-24690  Filed  9-29-03:  8:45  am] 

BILLING  CODE  43ia-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Conservation  Helium  Sales     ' 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  implementing  second 
Conservation  Helium  sale. 

SUMMARY:  The  purpose  of  this  action  is 
to  continue  implementation  of  the  terms 
of  the  Helium  Privatization  Act  (HPA)  of 
1996  dealing  with  the  disposal  of  the 
Conservation  Helium  reserve.  The  Act 
requires  the  Department  of  the  Interior 
to  offer  for  sale,  beginning  no  later  than 
2005,  a  portion  of  the  Conservation 
Helium  stored  underground  at  the 
Cliffside  Field,  north  of  Amarillo,  Texas. 
The  Department  of  the  Interior,  in 
consultation  with  the  private  helium 
industry,  has  determined  that  private 
companies  with  refining  capacity  along 
the  crude  helium  pipeline  will  need  a 
supply  of  helium  in  excess  of  that 
available  from  their  own  storage 
accounts  and  that  available  from  crude 
helium  extractors  in  the  region,  and  that 
given  the  current  market.  Conservation 
Helium  sold  in  this  Sale  will  likely 
minimize  market  disruption.  The 
Bureau  conducted  a  30-day  comment 
period  prior  to  the  first  pilot  sale  of 
Conservation  Helium  in  March  2003. 
Eight  comments  were  received.  The 
comments  were  generally  supportive 
with  mainly  long-term  concerns 
expressed.  However,  some  of  the 
comments  expressed  concern  over  the 
allocation  process  and  pricing' 
methodology.  The  Bureau  made  some 
modifications  to  address  concerns 
expressed  by  those  comments.  Since  the 
first  sale  was  not  fully  subscribed,  the 
appropriateness  of  the  allocation 
percentage  was  not  fully  tested.  The 
second  sale  will  provide  the  Bureau 
with  further  information  to  assess  the 
overall  process. 

DATES:  Submit  bids  and  other 
documentation  as  required  in  Notice  on 
or  before  October  30,  2003. 


ADDRESSES:  You  may  submit  your  bids 
and  other  documentation  as  required  in 
this  Notice  to  the  Bureau  of  Land 
Management,  Amarillo  Field  Office,  810 
S.  Fillmore,  Suite  500,  Amarillo,  TX 
79101,  Attention:  Crude  Helium  Sale. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Spisak,  (806)  356-1002. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

1 .01  What  Is  the  Purpose  of  the  Sale? 

The  purpose  of  this  Sale  is  to 
continue  implementation  of  the  terms  of 
the  HPA  dealing  with  the  disposal  of  the 
Conservation  Helium  Reserve.  The  Act 
requires  the  Department  of  the  Interior 
to  offer  for  sale,  beginning  no  later  than 
2005,  a  portion  of  the  Conservation 
Helium  stored  underground  at  the 
Cliffside  Field,  north  of  Amarillo,  Texas. 
The  Department  of  the  Interior,  in 
consultation  with  the  private  helium 
industry,  has  determined  that  private 
companies  with  refining  capacity  along 
the  crude  helium  pipeline  will  need  a 
supply  of  helium  in  excess  of  that 
available  from  their  own  storage 
accounts  and  that  available  from  crude 
helium  extractors  in  the  region.  This  is 
the  second  of  12  annual  sales  that  the 
Department  will  conduct  to  dispose  of 
the  Conservation  Helium  stored 
underground  at  the  Cliffside  Field.  The 
annual  sales  are  being  conducted  in  a 
manner  intended  to  prevent  pure 
helium  market  disruptions  from 
occurring  to  end  users:  shortages  of 
crude  helium  to  pure  helium  refiners; 
and  an  oversupply  of  crude  helium  on 
the  market  for  crude  helium  extractors. 
This  second  sale  will  be  used  to  test  the 
disposal  process  when  the  sales  volume 
is  expected  to  be  fully  subscribed. 
Subsequent  sales  may  be  adjusted  as 
needed. 

1 .02  What  Terms  Do  I  Need  To  Know 
To  Understand  This  Sale? 

Allocated  Sale — That  portion  of  the 
annual  sede  volume  of  Conservation 
Helium  that  will  be  set  aside  for 
purchase  by  the  Crude  Helium  Refiners. 

Annual  Conservation  Helium  Sale — 
The  sale  of  a  certain  volume  of 
Conservation  Helium  to  private  entities 
conducted  annually  begirming  no  later 
than  2005. 

Bidder — Any  entity  or  person  who 
submits  a  request  for  purchase  of  a 
volume  of  the  Annual  Conservation 
Helium  Sale  and  has  met  the 
qualifications  contained  in  part  1.05  in 
this  Notice. 


BLM— The  Bureau  of  Land 
Management. 

Conservation  Helium — ^The  crude 
helium  purchased  by  the  U.S. 
Government  under  the  authority  of  the 
Helium  Act  of  1960  and  stored 
underground  in  the  Cliffside  Field. 

Crude  Helium — A  partially  refined  gas 
containing  about  70  percent  helium  and 
30  percent  nitrogen.  However,  the 
helium  concentration  may  typically 
vary  from  50  to  95  percent. 

Crude  Helium  Refiners — Those 
entities  with  a  capability  of  refining 
crude  helium  and  having  a  coimection 
point  on  the  crude  helium  pipeline  and 
a  valid  Helium  Storage  Contract  as  of 
the  date  of  a  Conservation  Helium  Sale. 

Excess  Volumes — Allocated  sale 
volumes  not  requested  by  the  Crude 
Helium  Refiners. 

Helium  Storage  Contract — A  contract 
between  the  BLM  and  a  private  entity 
allowing  the  private  entity  to  store 
crude  helium  in  underground  storage  at 
the  Cliffside  Field. 

HPA — The  Helium  Privatization  Act 
of  1996. 

In-Kind  Crude  Helium — Conservation 
Helium  purchased  by  private  refiners  in 
exchange  for  like  amounts  of  pure 
helium  sold  to  Federal  agencies  and 
their  contractors  in  accordance  with  the 
HPA. 

MMcf— One  million  cubic  feet  of  gas 
measured  at  standard  conditions  of 
14.65  pounds  per  square  inch  (psi)  and 
60' F. 

Mcf— One  thousand  cubic  feet  of  gas 
measured  at  standard  conditions  of 
14.65  psi  and  60°  F. 

Non-Allocated  Sale— That  portion  of 
the  annual  sale  volume  of  Conservation 
Helium  that  will  be  offered  to  all 
qualified  Bidders., 

1.03  What  Volume  of  Conservation 
Helium  Will  Be  Offered  in  the  Year 
2004  Annual  Conservation  Helium 
Sale? 

The  volume  of  helium  available  for 
this  Sale  is  2,100  MMcf.  In  accordance 
with  the  HPA,  this  volume  was 
determined  by  dividing  the  total  volume 
of  stored  Conservation  Helium  less  the 
statutory  required  reservation  of  ^00 
MMcf  for  Government  purposes  less 
estimated  In-Kind  Crude  Helium 
transfers  for  12  years  divided  by  12.  The 
volume  represents  a  straight-line  basis 
for  offering  the  helium  for  sale  in 
accordance  with  the  HPA. 

1.04  At  What  Price  Will  the 
Consolation  Helium  Be  Sold? 

The  Conservation  Helium  will  be  sold 
at  the  same  price  as  In-Kind  Crude 
Helium.  In  accordance  with  the  HPA, 
this  price  covers  helium  debt  repayment 
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and  its  escalation  by  the  Consiuner  Price 
Index  since  the  helium  debt  was  frozen 
in  1995.  Additionally,  the  price 
includes  administrative  and  storage 
costs  associated  with  the  Conservation 
Helium  calculated  on  a  per  Mcf  basis. 
For  Fiscal  Year  2004  that  price  is  $54 
per  Mcf. 

1.05  Am  I  Qualified  To  Purchase 
Conservation  Helium  at  This  Sale? 

Any  person,  firm,  partnership,  joint 
stock  association,  corporation,  or  other 
domestic  or  foreign  organization 
operating  partially  or  wholly  within  the 
United  States  who  meets  one  or  more  of 
the  following  requirements  are  qualified 
to  submit  a  purchase  request: 

•  Operates  a  heliiun  purification 
plant  within  the  U.S.,  or 

•  Operates  a  crude  helium  extraction 
plant  within  the  U.S.,  or 

•  Is  a  wholesaler  of  pure  helium  or 
purchases  helium  for  resale  within  the 
U.S.,  or 

•  Is  a  consumer  of  pure  helium 
within  the  U.S.,  or 

•  Has  an  agreement  with  a  helium 
refiner  to  provide  its  helium  processing 
needs,  commonly  referred  to  as  a 
"tolling  agreement." 

All  entities  requesting  participation  in 
the  Non-Allocated  Sale  must  submit 
proof  of  being  qualified  to  purchase 
Conservation  Helium  and  must  either 
have  a  Helium  Storage  Contract  with  the 
BLM  or  have  a  third-party  agreement  in 
place  with  a  valid  storage  contract 
holder  so  that  all  Conservation  Helium 
sold  to  the  Bidder  will  be  properly 
covered  by  a  Helium  Storage  Contract 
(including  associated  storage  charges). 

1.06  When  Will  the  Conservation 
Helium  Be  OOered  for  Sale? 

The  BLM,  Amarillo  Field  Office,  will 
accept  requests  for  purchase  of 
Conservation  Heliiun  bora  final 
publication  of  this  Notice  imtil  October 
30,  2003.  On  the  next  business  day  after 
this  Notice  closes,  requests  to  purchase 
Conservation  Helitun  will  b&  opened 
and  evaluated.  Thereafter,  volumes  of 
this  Conservation  Helium  Sale  will  be 
apportioned  and  allocated  according  to 
the  Sale  rules  described  in  this  Notice. 

1.07  What  Must  I  Do  To  Submit  a 
Request  for  Purchase? 

You  must  submit  the  following 
information  to  the  BLM,  Amarillo  Field 
Office: 

•  Billing  address  information  and 
name(s)  of  principle  officers  of  the 
company. 

•  Proof  of  being  an  entity  qualified  to 
purchase  Conservation  Helium  at  this 
Sale  as  defined  in  part  1.05  above. 
Dociunents  such  as  invoices  for  sale  or 


piux:hase  of  he  ium.  Helium  Storage 
Contracts,  or  o  her  relevant  documents 
may  be  submit  ;ed  as  proof  of 
qualification. 

•  The  amouht  (in  Mcf)  of 
Conservation  Helium  requested  and 
deferment  request  (see  part  1.09  below), 
if  applicable,   i 

•  Certified  cneck  or  money  order  in 
the  amount  of  $1,000  made  payable  to 
the  Bureau  of  I  ,and  Management.  This 
money  will  be  used  to  cover 
administrative  expenses  to  conduct  this 
Sale  and  is  noi  xefundable. 

1.08    Where  E  o  I  Send  My  Request  for 
Purchase? 

All  requests  "or  pvirchase  of  helium  as 
part  of  this  Sal  3  must  be  sent  by 
certified  mail  t  y.  Bureau  of  Land 
Ma  lagement,  I  imarillo  Field  Office,  810 
S.  Fillmore,  Suite  500,  Amarillo,  TX 
79101,  Attention:  Crude  Helium  Sale. 


1.09  When 
Payment  for 
Sold  to  Me? 


Di 


Aiy 


I  Need  To  Submit 
Conservation  Helium 


Successful  p  orchasers  will  submit 
payments  according  to  the  following 
schedule: 

•  25  percent  by  October  30,  2003,  or 
30  days  after  n  )tification  of  the  award 
volumes,  whic  lever  is  later. 

•  25  percent  by  January  30,  2004. 

•  25  percent  by  April  30,  2004. 

•  25  percent  by  July  30,  2004. 
Conservatio4  Helium  will  not  be 

transferred  to  t  le  purchaser's  storage 
account  until  {  ayment  is  received  for 
that  portion.  Si  iccessful  purchasers  may, 
at  their  option,  accelerate  the  purchase 
schedule.  Due  :o  the  transition  of  this 
annual  sale  fro  n  January  to  October,  the 
successful  piui  ;haser  may  defer  the  first 
quarterly  pure]  lase  from  October  2003  to 
January  2004  \i)on  written  request  in 
their  request  fc  r  purchase  documents. 


1.10    To  Who|i 
for  Awarded 
Volumes? 


Do  I  Make  Payments 
Qonservation  Helium 


Make  checks  payable  to  the  Bureau  of 
Land  Management  at  the  address  listed 
in  part  1.08  in  this  Notice. 


:Aie 


1.11    What 
Paying  for  the 
a  Timely  Manner? 


the  Penalties  for  Not 
Conservation  Helium  in 


a  ter 


thB 


If  a  payment 
due  date  and 
by  the  BLM, 
the  remainder 
purchaser  can 
late  through  nc 
However,  pena  Ity 
accessed  in  acqordance 
Collection  Act 
953. 


is  not  received  by  the 
a  written  late  notice 
purchaser  will  forfeit 
Df  its  allotment  unless  the 
>how  that  payment  was 
fault  of  its  own. 
interest  will  be 

with  the  Debt 
of  1982,31  U.S.C. 951- 


1.12    How  Will  I  Know  if  I  Have  Been 
Successful  in  My  Purchase  Request? 

Successful  purchasers  will  be  notified 
in  wrriting  by  BLM  no  later  than  2  weeks 
after  the  close  of  this  Notice  with  the 
awarded  volumes  and  payment 
schedule. 

Allocated  Sale 

2.01  What  Is  the  Allocated  Sale? 

That  portion  of  the  annual  Sale 
volume  of  Conservation  Helium  that 
will  be  set  aside  for  piu^hase  by  the 
Crude  Helium  Refiners. 

2.02  V\%o  Will  Be  Allowed  To 
Purchase  Conservation  Helium  in  the 
Allocated  Sale? 

Only  those  who  meet  the  definition  of 
Crude  Helium  Refiners  as  defined  in 
part  1.02  in  this  Notice. 

2.03  What  Volume  of  Conservation  • 
Helium  Is  Available  in  the  Allocated 
Sale? 

The  amount  available  will  be  90 
percent  of  the  total  volume  of  the 
Annual  Conservation  Heliiun  Sale — 
1,890  MMcf. 

2.04  How  Will  the  Conservation 
Helium  Be  Apportioned  Among  the 
Refiners? 

The  apportionment  to  each  Crude 
Helium  Refiner  will  be  based  on  its 
percentage  share  (rounded  to  the  nearest 
Vinth  of  1  percent)  of  the  total  refining 
capacity  as  of  October  1,  2000, 
connected  to  the  BLM  crude  helium 
pipeline. 

2.05  What  Will  Happen  if  a  Refiner  or 
Refiners  Request  an  Amount  Other 
Than  Their  Share  of  What  Is  OfiTered 
for  Sale? 

•  If  one  or  more  refiners  request  less 
than  their  allocated  share,  any  other 
refiner(s)  that  requested  more  than  their 
share  will  be  allowed  to  purchase  the 
excess  volume  based  on  proportionate 
shares  of  remaining  refining  capacities. 

•  Requests  by  the  Crude  Helium 
Refiners  that  are  in  excess  of  the  amount 
available  above  will  be  carried  over  to 
the  Non-Allocated  Sale  and  considered 
a  separate  bid  under  the  Non- Allocated 
Sale  rules. 

2.06  What  Will  Happen  if  the  Total 
Amount  Requested  by  the  Crude 
Helium  Refiners  Is  Less  Than  the  1,890 
MMcf  Offered  in  the  Allocated  Sale? 

Any  excess  volume  not  sold  to  the 
Crude  Helium  Refiners  will  be  added  to 
the  Non-Allocated  Sale  volume. 
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2.07  Do  You  Have  a  Hypothetical 
Example  of  How  an  Allocated  Sale 
Would  Be  Conducted? 

2,100  MMcf  available  for  total  sale 
with  90  percent  available  for  Allocated 
Sale  (1,890  MMcf). 


Bidder— allocated  sale 

Installed 
refining 
capacity 
(in  per- 
cent) 

Refiner 

bid 
volume* 

Allocated 
volume* 

Excess 

volume 

requested* 

Proration 
percent 

Excess 
allocated* 

Total 
allocated* 

Carry 
over  to 
non-allo- 
cated 
sale* 

Refiner  A 

10 
50 
40 

225 
750 
985 

189 
750 
756 

36 

0 

229 

20 

0 

80 

36 
0 

156+3 

225 
750 
915 

Refiner  B 

0 

Refiner  C  

0 

"70 

Total 

100 

1,960 

1,695 

265 

100 

195 

1,890 

0 

•All  volumes  in  MMcf 

j_ 

After  the  initial  allocation,  Refiner  B 
has  received  all  requested.  However, 
265  MMcf  is  deemed  excess  of  the  total 
in  the  first  iteration  of  the  Allocated 
Sale  and  reallocated  to  the  two 
remaining  refiners  based  on  the  refining 
capacity  between  them.  With  the 
reallocation,  Refiner  A  gets  all 
requested,  but  Refiner  C  is  still  short  by 
73  MMcf.  Additionsdly,  3  MMcf  remains 
unallocated  and  without  any  other 
Refiners  is  awarded  to  Refiner  C,  who 
now  has  a  remaining  request  of  70 
MMcf  that  is  posted  into  the  Non- 
Allocated  Sale.  All  percentages  used  in 
the  calculation  will  be  rounded  to  the 
nearest  Vioth  of  1  percent.  All  volumes 
calculated  will  be  rounded  to  the 
nearest  1  Mcf. 

Non-Allocated  Sale 

3.01  What  Is  the  Non-Allocated  Sale? 

That  portion  of  the  annual  sale 
volume  of  Conservation  Helium  that 
will  be  offered  to  all  qualified  Bidders. 

3.02  What  Is  the  Minimum  Volume  I 
Can  Request? 

The  minimum  request  is  5  MMcf. 

3.03  What  Volume  of  Conservation 
Helium  Is  Available  for  the  Non- 
Allocated  Sale? 

The  total  volimie  of  Conservation 
Helium  available  for  this  portion  of  the 
Sale  is  210  MMcf  plus  any  additional 
helium  that  is  not  sold  as  part  of  the 
Allocated  Sale. 


3.04  How  Is  the  Ratio  of  Allocated  to 
Non- Allocated  Sale  Volumes 
Determined? 

According  to  the  terms  of  the  HPA, 
the  BLM  must  conduct  the  Annual 
Conservation  Helium  Sales  in  a  manner 
not  to  cause  undue  helium  market 
disruptions;  and  therefore,  the  majority 
of  the  Conservation  Helium  is  being 
offered  as  part  of  the  Allocated  Sale. 
Currently,  the  Crude  Helium  Refiners 
have  refining  capacity  roughly  double 
what  can  be  supplied  through  the 
Annual  Conservation  Helium  Sales. 
Although  there  are  other  crude  helium 
supplies  available  to  the  Crude  Helium 
Refiners,  these  supplies  £ire  declining 
each  year.  The  BLM  must  be  sensitive 
to  the  Crude  Heliiun  Refiner's 
requirements  while  maintaining  a 
balance  with  other  helium  industry 
requirements.  The  exact  ratio  of 
Allocated  to  Non-Allocated  Sale 
volumes  may  change  for  subsequent 
Annual  Conservation  Helium  Sales. 

3.05  How  Will  the  Non-Allocated 
Conservation  Helium  Be  Apportioned 
Among  the  Bidders? 

The  conservation  Helium  will  be 
apportioned  equally  in  1  Mcf 
increments  eunong  the  Bidders  with  no 
prospective  Bidder  receiving  more  than 
its  request. 

3.06  What  WUl  Happen  if  the  Bidders 
Request  More  Than  What  Is  Made 
Available  for  Sale  iii  Part  3.03  of  This 
Notice? 

•  If  one  or  more  Bidders  request  less 
than  their  apportioned  amount,  any 


other  Bidd,er{s)  that  requested  more  than 
its  apportioned  amount  will  he  allowed 
to  purchase  equally  apportioned 
amounts  of  the  remaining  volume 
available  for  this  Sale. 

•  If  all  Bidders  request  more  than 
their  apportioned  amount,  each  Bidder 
will  receive  its  apportioned  amount  as 
determined  in  part  3.05  in  this  Notice. 

3.07  What  WUl  Happen  if  a  Bidder 
Requests  Less  Than  Its  Apportioned 
Amount? 

Any  Bidder  requesting  less  than  the 
calculated  apportioned  volume  will 
receive  the  amount  of  its  request,  and 
amounts  remaining  will  be 
reapportioned  in  accordance  with  part 
3.05  in  this  Notice. 

3.08  What  Will  Happen  if  the  Total 
Requests  From  All  Bidders  Are  Less 
Than  That  Ofiered  for  Sale  in  the  Non- 
Allocated  Sale? 

If  the  total  non-allocated  volume 
requested  is  less  than  the  non-allocated 
volume  offered  for  this  portion  of  the 
Sale,  the  excess  amount  will  not  be  sold 
and  will  be  held  in  storage  for  futiue 
sales. 

3.09  Do  You  Have  a  Hypothetical 
Example  of  How  a  Non- Allocated  Sale 
Would  Be  Conducted? 

2,100  MMcf  available  for  total  sale 
with  10  percent  available  for  Non- 
Allocated  Sale  (210  MMcf). 


Bidder — non-allocated  sale 


Refiner  C 

Company  D 


Bid  vol- 
ume* 


70 
100 


Appor- 
tioned 
volume* 


J- 


52.5 
52.5 


Excess 

volume 

requested* 

17.5 
47.5 


Proration 
percent 

50 
50 


Excess 
appor- 
tioned 


15 
15 


Total  ap- 
portioned * 


67.5 
67.5 


Amount  re- 
quested 

not 
received* 

2.5 
32.5 


i 

56310                    Federal  Register / Vol.  68,  No.  :^89 / Tuesday,  September  30,  2003 /Notices 

■ 1 

Bidder — non-allocated  sale 

Bid  vol- 
ume* 

Appor- 
tioned 
volume* 

Excess 

volume 

requested* 

Proration 
percent 

Excess 
appor- 
tioned 

Total  ap- 
portioned * 

Amount  re- 
quested 

not 
received* 

Company  E  

Company  F 

5C 
2J 

50 
25 

0 
0 

0 
0 

0 
0 

50 
25 

0 
0 

Total  : 

24J 

180 

65 

100 

30 

210 

35 

*  AH  volumes  in  MMcf . 

* 

- 

In  this  example,  three  companies 
submit  a  request,  and  there  is  a 
carryover  amoimt  from  one  of  the  Crude 
Helium  Refiners  in  the  Allocated  Sale 
that  is  considered  as  a  separate  request. 
Each  Bidder  would  be  apportioned  52.5 
MMcf,  (j.e.,  210  MMcf  of  Non-Allocated 
Conservation  Helium  +  4  Bidders  =  52.5 
MMcf  per  Bidder). 

After  the  initial  allocation,  Companies 
E  and  F  have  received  all  they 
requested:  However,  30  MMcf  is 
deemed  excess  in  the  first  iteration  of 
the  Non-Allocated  Sale  and  reallocated 
to  the  two  remaining  Bidders.  With  the 
reallocation.  Refiner  C  and  Company  D 
each  receives  an  additional  15  MMcf. 
No  more  helium  is  available,  Refiner  C 
and  Company  D  do  not  receive  all  that 
they  requested,  and  the  Sale  is 
complete.  All  percentages  used  in  the 
calculation  will  be  rounded  to  the 
nearest  1/1 0th  of  1  percent.  All  volumes 
calculated  will  be  rounded  to  the 
nearest  1  Mcf. 

Dated:  July  23,  2003. 
Linda  S.C.  Rundell. 

State  Director,  New  Mexico. 

[FR  Doc.  03-24667  Filed  9-29-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-130-1020-PH;  GP3-0299] 

Notice  of  Public  Meeting,  Eastern 
Washington  Resource  Advisory 
Council  Meeting 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUNIMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Eastern 
Washin^on  Resource  Advisory  Council 
(RAC),  will  meet  as  indicated  below. 
DATES:  The  Eastern  Washington 
Resource  Advisory  Council  (EWRAC) 
will  meet  on  October  20,  2003.  at  the 
Spokane  District  Office,  Bureau  of  Land 


Management,  il03  North  Fancher  Road, 
Spokane,  Washington,  99212-1275. 
SUPPLEMENTARY  rNFORMATION:  The 
meeting  will  sfart  at  9  a.m.  and  adjourn 
about  4  p.m.  Tbpics  on  the  meeting 
agenda  include: 

•  Sustaining  Working  Landscapes 
Initiative.         | 

•  Sagebrush  Conservation  Strategy. 

•  Washington  State  Land  Exchange. 
The  RAC  meleting  is  open  to  the 

public,  and  th(  re  will  be  an  opportunity 
for  public  coninent  between  11  a.m. 
and  12  noon.  I  iformation  to  be 
distributed  tp  ( Council  members  for  their 
review  is  requ(  sted  in  written  format  10 
days  prior  to  tl  le  Council  meeting  date. 
FOR  FURTHER  Ih  FORMATION  CONTACT: 
Sandra  Gourdi  [i  or  Kathy  Helm,  Bm-eau 
of  Land  Manag  ement,  Spokane  District 
Office,  1103  N  Fancher  Road,  Spokane, 
Washington,  9J212,  or  call  (509)  536- 
1200. 

Dated:  Septem  Der  25,  2003. 
Joseph  K.  Buesii  g. 

District  Manager 

[FR  Doc.  03-248  54  Filed  9-29-03;  8:45  am] 
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DEPARTMEN1  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-090-03-0118] 


Notice  of  Pror 
Rules  on  Publl( 


ised  Supplementary 
Land  In  Oregon 


AGENCY:  Bureaa  of  Land  Management, 
Eugene  Distric ,  Oregon. 
ACTION:  Propoaed  supplementary  rules 
for  public  land  within  the  West  Eugene 
Wetlands,  Eugi  me  District,  Oregon. 


SUMMARY:  The  Bureau  of  Land 
Management  {f  LM)'s  Siuslaw  Resource 
Area  is  propos  ng  supplementary  rules. 
These  rules  wi  1  apply  to  the  public 
lands  within  tl  e  West  Eugene  Wetlands 
in  the  Siuslaw  Resource  Area,  Eugene 
District,  Lane  County,  Oregon.  The  rules 
are  needed  in  <  rder  to  protect  the  area's 
natural  resourc  es  and  provide  for  public 
health  and  saf(  ty. 
DATES:  You  she  luld  submit  your 
comments  by  October  30,  2003.  In 
developing  fin^l  rules,  BLM  may  not 


consider  comments  postmarked  or 

received  in  person  or  by  electronic  mail 

after  this  date. 

ADDRESSES:  You  may  comment  on  the 

proposed  supplementary  rules  in  3 

ways. 

Personal  delivery:  Bmreau  of  Land 
Management,  Siuslaw  Resource  Area, 
2890  Chad  Drive,  Eugene,  Oregon, 
97408; 

Mail:  Bvtreau  of  Land  Management, 
Siuslaw  Resource  Area/Field  Office,  at 
P.O.  Box  10226,  Eugene,  Oregon, 
97440-2226;  or  Internet  email: 
Eugene_mail@blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Calish,  Siuslaw  Resource  Area 
Manager,  2890  Chad  Drive,  Eugene, 
Oregon,  97408,  telephone  (541)  683- 
6600. 

I.  Public  Comment  Procedures 

II.  Discussion  of  the  Supplementary  Rules 

III.  Procedural  Matters 

I.  Public  Comment  Procedures 

Please  submit  your  comments  on 
issues  related  to  the  proposed 
supplementary  rules,  in  writing, 
according  to  the  ADDRESSES  section 
above.  Conuments  on  the  proposed 
supplementary  rules  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  supplementary  rules, 
and  should  explain  the  reason  for  any 
recommended  change.  Where  possible, 
your  comments  should  reference  the 
specific  section  or  paragraph  of  the 
proposal  that  you  are  addressing.  BLM 
may  not  necessarily  consider  or  include 
in  the  Administrative  Record  for  the 
final  rule  comments  that  BLM  receives 
after  the  close  of  the  comment  period 
[see  DATES)  or  comments  delivered  to  an 
address  other  than  those  listed  above 
(see  ADDRESSES). 

BLM  will  make  yoiu-  comments, 
including  your  name  and  address, 
available  for  public  review  at  the 
Siuslaw  Resource  Area  address  listed  in 
ADDRESSES  above  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m., 
Monday  through  Friday,  except  Federal 
holidays). 

Under  certain  conditions,  BLM  can 
keep  your  personal  information 
confidential.  You  must  prominently 
state  your  request  for  confidentisdity  at 


the  beginning  of  your  comment.  BLM 
will  consider  withholding  your  name, 
street  address,  and  other  identifying 
information  on  a  case-by-case  basis  to 
the  extent  allowed  by  law.  BLM  will 
make  available  to  the  public  all 
submissions  from  organizations  and 
liusinesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

n.  Discussion  of  the  Supplementary 
Rules 

These  rules  will  apply  to  the  public 
lands  within  the  West  Eugene  Wetlands, 
including  any  lands  acquired  within  the 
described  lands  subsequent  to  the 
adoption  of  these  rules.  The  West  - 
Eugene  Wetlands  is  located  in  the 
southern  Willamette  Valley,  in  and 
immediately  west  of  the  City  of  Eugene, 
Oregon,  within  Sections  27,  28,  29,  30, 
31,  32,  33,  34  and  35  of  Township  17 
South,  Range  4  West  of  the  Willamette 
Meridian,  and  sections  4  and  5  of 
Township  18  South,  Range  4  West  of  the 
Willamette  Meridian.  These  rules  will 
be  applicable  to  BLM  lands  located 
south  of  Royal  Avenue  only.  BLM  has 
determined  these  rules  necessary  to 
protect  the  area's  natural  resources  and 
to  provide  for  safe  public  recreation, 
public  health,  and  reduce  the  potential 
for  damage  to  the  environment  and  to 
enhance  the  safety  of  visitors  and 
neighboring  residents. 

ni.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

These  supplementary  rules  are  not  a 
significant  regulatory'  action  and  cU'e  not 
subject  to  review  by  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  These 
supplementary  rules  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  not  intended  to 
affect  commercial  activity,  but  contain 
rules  of  personal  conduct  for  public  use 
of  certain  public  lands.  They  will  not 
adversely  affect,  in  a  material  way,  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities.  These 
proposed  supplementary  rules  will  not 
create  a  serioys  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency.  The 
supplementary  rules  do  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  right 
or  obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues. 
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Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
these  proposed  supplementary  rules 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

(1)  Are  the  requirements  in  the 
proposed  supplementary  rules  clearly 
stated? 

(2)  Do  the  proposed  supplementary 
rules  contain  technical  language  or 
jargon  that  interferes  with  their  clarity? 

(3)  Does  the  format  of  the  proposed 
supplementary  rules  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity? 

(4)  Would  the  supplementary  rules  be 
easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  proposed 
supplementary  rules  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  proposed  supplementary  rules?  How 
could  this  description  be  more  helpful 
in  making  the  supplementary  rules 
easier  to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  supplementary 
rules  to  the  address  specified  in  the 
ADDRESSES  section. 

National  Environmental  Policy  Act 

BLM  has  prepared  an  environmental 
assessment  (EA)  designated  EA-08-01, 
dated  June  18,  2001,  which  covers  the 
West  Eugene  Wetlands  Recreation, 
Access  and  Enviroimiental  Education  , 
Plan,  and  has  found  that  the  proposed 
supplementary  rules  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  section 
102(2){C)  of  the  Environmental 
Protection  Act  of  1969  (NEPA),  42 
U.S.C.  4332(2)(C).  The  supplementary 
rules  merely  contain  rules  of  conduct 
for  certain  lands  in  Oregon.  These  rules 
are  designed  to  protect  the  environment 
and  the  public  health  and  safety.  A 
detailed  statement  under  NEPA  is  not 
required.  BLM  has  placed  the  EA  and 
the  Finding  of  No  Significant  Impact 
(FONSI)  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  in  the  "ADDRESSES"  section.  It 
can  also  be  found  at  http:// 
WTvw.  edo.or.  him  .gov/n  epa/ 
ea_archive.htm.  BLM  invites  the  public 
to  review  these  documents  and  suggests 
that  anyone  wishing  to  submit 
comments  in  response  to  the  EA  and 
FONSI  do  so  in  accordance  with  the 
"Public  comment  procedure"  section 
above. 


Regulatory  Flexihility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  (RFA)  of  1980,  9s 
amended,  5  U.S.C.  601-612,  to  ensure 
that  Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  supplementary  rules  do  not 
pertain  specifically  to  commercial  or 
governmental  entities  of  any  size,  but 
merely  contains  rules  of  personal 
conduct  for  public  recreational  use  of 
specific  public  lands.  Therefore,  BLM 
has  determined  under  the  RFA  that 
these  proposed  supplementary  rules 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  supplementary  rules  do  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  the 
supplementary  rules  merely  contain 
rules  of  conduct  for  recreational  use  of 
certain  public  lands.  The  supplementary 
rules  have  no  effect  on 
business 'commercial  or  industrial  use  of 
the  public  lands. 

Unfunded  Mandates  Reform  Act 

These  supplementary  rules  do  not 
impose  an  unfunded  mandate  on  state, 
local  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  do  these  proposed 
supplementary  rules  have  a  significant 
or  imique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  The 
supplementary  rules  do  not  require 
anything  of  state,  local,  or  tribd 
governments.  Therefore,  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by    , 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  efseg.) 

Executive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  proposed  supplemental  rules  do 
not  represent  a  government  action 
capable  of  interfering  with 
constitutionally  protected  property 
rights  because  all  rules  are  only  effective 
on  public  lands.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 
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Executive  Ordtr  13132,  Federalism 
(Replaces  Executive  Orders  12612  and 
13083) 

The  proposed  supplementary  rules 
will  not  have  a  substantial  direct  effect 
on  the  states,  on  the  relationship 
between  the  national  government  euid 
the  states,  or  on  ihe  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
13132,  BLM  has  determined  that  this 
proposed  supplementary  rules  does  not 
have  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  proposed  supplementary  rules 
would  not  unduly  burden  the  judicial 
system  and  that  it  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  found  that  this  final  rule 
does  not  include  policies  that  have 
tribal  implications.  The  supplementary' 
rules  would  not  apply  to  Indian  lands 
or  resources,  or  trust  lands  or  resources. 

Paperwork  Reduction  Act 

These  supplementary  rules  do  not 
contain  iuformation  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  J501  et  seq.. 

Author 

The  principal  author  of  these 
supplementary  rules  is  Pat  Johnston, 
wetlands  project  manager,  Bureau  of 
Land  Management,  Siuslaw  Resource 
Area. 

Supplementary  Rules  for  the  West 
Eugene  Wetlands 

Sec.  1  Rules  of  conduce:  Under  43 
CFR  83B5.1-6.  the  Bureau  of  Land 
Management  will  enforce  the  following 
lules  on  the  public  lands  within  the 
West  Eugene  Wetlands,  Siuslaw 
Resource  Area,  Eugene  District  Office, 
.  Oregon.  You  must  follov/  these  rules: 

a.  You  must  not  litter. 

b.  You  must  not  enter  areas  that  are 
posted  or  otherwise  delineated,  fenced, 
or  barricaded  to  close  them  to  public 
use. 

c.  You  must  not  use  or  occupy  any 
area  one  hour  after  sunset  through  one 


hour  before  sunrise,  unless  you  are 
traveling  on  the  Fern  Ridge  Bike  Path. 

d.  You  must  not  discharge  fireworks, 
firearmSj  air  guns,  slingshots  or  use  any 
other  project!!  e  launching  device. 

e.  You  must  not  leave  personal 
property  unat  ended. 

f.  You  must  not  use  or  operate 
motorized  vet  icles  on  the  Fern  Ridge    - 
Bike  Path,  or  ( iperate  motorized  or  non- 
motorized  vel  icles  off  those  roads  or 
paths  or  parki  ig  areas  specifically 
designated  foi  vehicle  use.  Motor 
vehicles  beinj  used  by  duly  authorized 
emergency  re;  ponse  personnel, 
including  poli  ce,  ambulance  and  fire 
suppression,  i  s  well  as  BLM  or  BLM- 
authorized  ve  licles  being  used  for 
official  duties  are  excepted. 

g.  You  musi  not  build  or  use 
campfires  or  c  ther  open  flame  fires.  You 
must  not  smo  :e  when  it  is  determined 
by  the  authori  zed  officer  that  smoking 
must  be  prohi  jited  to  protect  natural 
resources  and  or  adjacent  properties 
fi-om  wildfire  lazard. 


h.  You  mus 
collect  any  natural 
specifically 
officer. 


not  possess,  disturb,  or 
resource  unless 
permitted  by  the  authorized 


souh 


i.  You  must 
livestock  into 
livestock  use. 
permitted 
must  be  restra  ined 
exceed  six  fee 
physically 
owners  must 
pack  it  out  or 
receptacle. 

j.  You  must 
alcoholic  bev«  rages 


k.  You  mus 
beverage 

Sec.  2  Pena 
under  section 
Policy  and 
U.S.C.  1733(a 
any  person  w 
supplementary 
boundaries 
be  tried  befon 
Magistrate  an 
$1,000  or  i 
12  months,  or 
also  be  subjec 
provided  for 


(I 

impris 


not  allow  entry  of  pets  or 
areas  closed  to  pet  or 
Livestock  are  not 
of  Royal  Avenue.  Pets 
on  a  leash  not  to 
in  length  or  be 
restricted  at  all  times.  Pet 
lean  up  pet  waste  and 
iispose  of  in  garbage 


not  possess  or  consume 


not  possess  glass 
containers. 

ties:  On  public  lands, 
303(a)  of  the  Federal  Land 
Management  Act  of  1976  (43 
I  and  43  CFR  8360.0-7 
o  violates  any  of  these 
rules  within  the 
established  in  the  rules  may 
a  United  States 
fined  no  more  than 
oned  for  no  more  than 
both.  Such  violations  may 
to  the  enhanced  fines 
18  U.S.C.  3571. 


ly 


Elaine  M.  Bron  ;, 

Oregon  State  Di  rector. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-960-191 0-BJ-5043] 

ES-051993,  Group  No.  1,  Rhode  Island; 
Eastern  States:  Filing  of  Plat  of  Survey 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  filing  of  plat  of  survey; 
Rhode  Island. 

SUMMARY:  The  Biueau  of  Land 
Management  (BLM)  will  file  the  plat  of 
survey  of  the  lands  described  below  in 
the  BLM  Eastern  States  Office, 
Springfield,  Virginia,  30  calender  days 
from  the  date  of  publication  in  the 
Federal  Register, 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153.  Attn:  Cadastral  Survey. 

SUPPLEMENTARY  INFORMATION:  This 
survey  was  requested  by  the  Bureau  of 
Indian  Affairs  and  the  Narragansett 
Indian  Tribe. 

The  lands  we  surveyed  are: 

Trust  Lands  of  the  Narragansett  Indian 
Tribe,  Washington  County,  Rhode 
Island,  Survey  of  the  Niles  Land, 
designated  Tract  No.  8. 

The  plat  of  survey  represents  the 
survey  of  the  Niles  Land,  designated 
Tract  No.  8.  a  portion  of  the  lands  held 
in  trust  for  the  Narragansett  Indian  Tribe 
in  Washington  County,  Rhode  Island, 
and  was  accepted  September  23,  2003. 

We  will  place  a  copy  of  the  plat  we 
described  in  the  open  files.  It  will  be 
available  to  the  public  as  a  matter  of 
information. 

If  BLM  receives  a  protest  against  this 
survey,  as  shown  on  the  plat,  prior  to 
the  date  of  the  official  filing,  we  will 
stay  the  filing  pending  our 
consideration  of  the  protest. 

We  will  not  officially  file  the  plat 
until  the  day  after  we  have  accepted  or 
dismissed  all  protests  and  they  have 
become  final,  including  decisions  on 
appeals. 

Dated:  September  23,  2003. 
Stephen  D.  Douglas, 

Chief  Cadastral  Surveyor. 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Requeist 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  and  revision 

of  an  information  collection  (lOlO- 

0154). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  MMS  is  notifying  the  public  that 
it  has  submitted  to  OMB  an  information 
collection  request  (ICR)  to  renew 
approval  of  the  paperwork  requirements 
under  the  Endangered  Species  Act 
Biological  Opinions,  issued  by  the  Fish 
and  Wildlife  Service  (FWS)  and 
National  Oceanic  and  Atmospheric 
Administration  Fisheries  (NOAA 
Fisheries)  and  is  titled:  "Notices  to 
Lessees  and  Operators  Numbers  2003- 
G08,  2003-GlO,  and  2003-Gll."  This 
notice  also  provides  the  public  a  second 
opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements. 

DATES:  Submit  written  comments  by 
October  30,  2003. 

ADDRESSES:  You  may  submit  comments 
either  by  fax  (202)  395-6566  or  e-mail 
iOIRA_DOCKET@omb.eop.gov)  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0154).  Mail  or  hand  carry 
a  copy  of  your  comments  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024;  381 
Elden  Street;  Herndon,  Virginia  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Bajusz,  Rules  Processing  Team, 
at  (703)  787-1600.  You  may  also  contact 
Arlene  Bajusz  to  obtain  a  copy,  at  no 
cost,  of  the  Notices  to  Lessees  that 
require  the  subject  collection  of 
information. 

SUPPLEMENTARY  INFORMATION: 

Tif/e.-  Notices  to  Lessees  and 
Operators  Numbers  2003-G08,  2003- 
GlO,  and  2003-Gll. 

OMB  Control  Number:  1010-0154. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretaury  of  the  Interior 
to  prescribe  rules  and  regulations  lo 
administer  leasing  of  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease. 
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Operations  on  the  OCS  must  preserve, 
protect,  and  develop  oil  and  natural  gas 
resoiu-ces  in  a  manner  that  is  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  to  balance 
orderly  energy  resoiut;e  development 
with  protection  of  human,  marine,  and 
coastal  environments;  to  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  to  preserve 
and  maintain  free  enterprise 
competition. 

The  Department  of  the  Interior,  MMS, 
as  a  Federal  agency,  has  a  continuing 
affirmative  duty  to  comply  with  the 
Endangered  Species  Act  (ESA).  This 
includes  a  substantive  duty  to  ceury  out 
any  agency  action  in  a  manner  that  is 
not  likely  to  jeopardize  protected 
species  as  well  as  a  procedural  duty  to 
consult  with  the  FWS  and  NOAA 
Fisheries  before  engaging  in  a 
discretionary  action  diat  may  affect  a 
protected  species. 

The  MMS  follows  these  procedural 
requirements  by  conducting  formal 
consultations  with  FWS  and  NOAA 
Fisheries  prior  to  lease  sales. 
Consultations  on  OCS  lease  sales  181, 
184,  and  the  5-year  multisale  (2002- 
2007)  program  in  the  Central  and 
Western  Planning  Areas  of  the  Gulf  of 
Mexico  (GOM)  resulted  in  no-jeopardy 
biological  opinions  from  the  FWS  and 
NOAA  Fisheries.  In  their  biological 
opinions.  NOAA  Fisheries  determined 
that  some  activities  associated  with  the 
proposed  action  (lease  sale  and  related 
exploration,  development,  and 
production  activities)  may  adversely 
affect  (harm)  sperm  whales  and  sea 
turtles  in  the  action  area  and  that  certain 
reasonable  and  prudent  measures  are 
necessary  to  minimize  the  potential  for 
incidental  take  of  these  animals.  To  be 
exempt  from  the  prohibitions  of  Section 
9  of  the  ESA  (which  prohibits  taking 
listed  species).  MMS  must  implement 
and  enforce  nondiscretionary  terras  and 
conditions  The  ESA  also  requires 
monitoring  and  reporting.  Monitoring 
programs  resulting  from  ESA 
interagency  consultations  are  designed 
to  (1)  detect  adverse  effects  resulting 
from  a  proposed  action,  (2)  assess  the 
actual  level  of  incidental  take  in 
comparison  with  the  level  of  anticipated 
incidental  take  documented  in  the 
biological  opinion.  (3)  detect  when  the 
level  of  anticipated  take  is  exceeded, 
and  (4)  determine  the  effectiveness  of 
reasonable  and  prudent  alternatives  and 
their  implementing^  terms  and 
conditions. 

To  provide  supplementary  guidance 
and  procedures,  MMS  issues  Notices  to 
Lessees  and  Operators  (NTLs)  on  a 
regional  or  national  basis.  Regulation  30 


CFR  250.103  allows  MMS  to  issue  NTLs 
to  clarify,  supplement,  or  provide  more 
detail  about  certain  requirements.  To 
implement  the  nondiscretionary  terms 
and  conditions  of  these  biological 
opinions,  the  MMS  issued  three  NTLs. 
as  follows  (note  that  these  NTLs  have 
been  renumbered  and  reissued)' 
-  •  NTL  2003-G08— Implementation  of 
Seismic  Survey  Mitigation  Measures 
and  Protected  Species  Obser\'er  Program 

•  NTL  2003-GlO— Vessel  Strike 
Avoidance  and  Injured/Dead  Protected 
Species  Reporting 

•  NTL  2003-Gll— Marine  Trash  and 
Debris  Awareness  and  Elimination 

The  MMS  will  use  the  information 
collected  to  report  annually  to  NOAA 
Fisheries  the  effectiveness  of  mitigation, 
any  adverse  effects  of  the  proposed 
action,  and  any  incidental  take,  in 
accordance  with  50  CFR  402.14(i)(3). 
MMS  engineers,  geologists, 
geophysicists.  environmental  scientists, 
and  other  Federal  agencies  (FWS, 
NOAA  Fisheries,  etc.]  also  will  analvze 
the  information  and  data  collected 
under  these  NTLs  to  better  evaluate  the 
potential  impacts  to  listed  species -and 
to  plan  operations  in  a  manner  that  will 
further  reduce  and/or  avoid  adverse 
impacts  to  protected  species  in  the  OCS. 

On  March  26.  2003,  the  OMB 
approved  MMS's  request  under 
emergency  processing  procedures  to 
collect  the  information  required  by 
these  NTLs  and  assigned  OMB  Control 
Number  1010-0154.  Since  the 
"emergency"  processing  of  this 
information  collection.  MMS  has 
worked  with  representatives  from 
NOAA  Fisheries.  American  Petroleum 
Institute,  and  the  Offshore  Operators 
Conmiittee  to  fully  develop  these 
programs  and  has  revised  and 
renumbered  the  NTLs  as  follows: 

•  NTL  2003-G08.  "Implementation  of 
Seismic  Survey  Mitigation  Measures 
and  Protected  Species  Observer 
Program"  (previously  NTL  2002-G07 
with  Addendum  1).  has  been  revised  to 
include  the  entire  Protected  Species 
Observer  Program  section,  adding 
criteria  for  visual  observers,  observer 
training,  and  methods  of  obser\'ing  and , 
reporting  observations.  It  also  provides 
for  an  experimental  (voluntary)  passive 
acoustic  monitoring  program. 

•  NTL  2003-GlO.  "Vessel  Strike 
Avoidance  and  Injured/Dead  Protected 
Species  Reporting"  (previously  NTL 
2003-G07).  has  been  revised  to  list 
specific  guidelines  operators  should 
follow  to  avoid  death  or  injurx'  to 
marine  mammals  and  sea  turtles  in  lieu 
of  a  formal  observer  program. 

•  NTL  2003-Gll.  "Marine  Trash  and 
Debris  Awareness  and  Elimination" 
(previously  NTL  2003-G06).  has  been 
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revised  to  allow  options  for  training; 
require  an  annual  training  certification 
letter  to  MMS  in  lieu  of  individual 
certifications;  and  allow  flexibility  in 
posting  placards. 

The  full  development  of  these 
programs,  £md  their  subsequent 
requirements,  has  significantly 
increased  the  burden  hours  of  the 
already  approved  information 
collection.  Therefore,  with  this 


submission.  W  MS  is  requesting  a 
renewal  of  the  approved  collection  and 
the  noted  revii  ions. 

Frequency:  ( 3n  occasion,  annually, 
and  on  the  1st  and  15th  of  each  month 
for  the  marine  mammal  observation 
reports. 

Estimated  f^uwber  and  Description  of 
Respondents:  Appioximately  130 
Federal  OCS  1(  (ssees  and  operators. 

Estimated  R  sporting  ana 
Recordkeeping ',  "Hour"  Burden:  The 


estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of 
22,305  hours.  The  following  chart 
details  the  individual  components  and 
estimated  hour  burdens.  In  calculating 
the  burdens,  MMS  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  MMS  considers  these  to 
be  usual  and  customary  and  took  that 
into  account  in  estimating  the  burden. 


NTL  no.  and  name 


Reporting,  posting,  or 
recoixikeeping  requirement 


Hour 
burden 


Average 
no.  annual 
responses 


Annual 
burden 
hours 


2003-G08  Implementa- 
tion of  Seismic  Sun/ey 
Mitigation  Measures 
and  Protected  Spe- 
cies Obsen/er. 


Submit  protected  species  observation  reports/ 
forms  (including  observer,  survey,  sighting, 
shut-down,  borehole,  and  passive  acoustic 
monitoring  reports). 


1  hour/report 


200  sightings  reports 


200 


Actual  visual  observation  on  duty 


Submit  to  MMS  observer  training  requirement 

materials  and  information. 
Observer  training  


Training  certification  and  recordkeeping 
Submit  to  MMS  information  on  passiv(  acoustic 

monitoring  system  before  its  use    voluntary 

program). 


8  hours/day  x  3  observ- 
ers/vessel =  24. 


8  vessels  X  110  (30% 
in  seismic  mode  x 
365  days)  =  880. 


21,120 


Vz  hour 

8  hours 

Vz  hour 
1  hour  ?. 


24  reports  x  8  vessels  . 

=  192. 
8  vessels  x  9  observers 

(in  vessel  pool)  =  72. 

100  

3 


96 
576 

SO 

3 


2003-G10  Vessel  Strike 
Avokjance  and  In- 
jured/Dead Protected 
Species  Reporting. 

2003-G11  Marine  Trash 

and  Debris  Aware- 

-  ness  and  Elimination. 


Submit  injured/dead  protected  species  report 


Write  to  obtain  training  video  (optional 


Vz  hour/report 


20  reports 


V2  hour/recofd 


100  requests 


10 


50 


Submit  annual  report  to  MMS  on  trailing  proc- 
ess and  certification. 


Vz  hour/record 


200  records 


100 


Training  recordkeeping 


Vz  hour/record  200  records 


100 


Post  placards  on  vesi&els  and  structutfes 
is  providing  exact  language  for  tf^ 
Warning"  exemption.) 


(Exempt  from  information  collection  burden  because  MMS 
trash  and  debris  warning,  similar  to  the  "Surgeon  General's 


Total  Burden 


1 ,967  reports 


22,305  hours 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  MMS  has  identified  no  "non- 
hour  cost"  burdens  associated  with  the 
collection  of  information. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501 ,  et  seq.) 
requires  each  agency  "*  *  *  to  provide 
notice  *  *  *  and  otherwise  consult 


with  member!  of  the  public  and  affected 
agencies  cone  ;rning  each  proposed 
collection  of  i  iformation  *  *  *" 
Agencies  mus :  specifically  solicit 
comments  to:  a)  Evaluate  whether  the 
proposed  collection  of  information  is 


necessary  for 


he  agency  to  perform  its 


duties,  including  whether  the 


information  is 


useful;  (b)  evaluate  the 


accuracy  of  th  e  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  ( :)  enhance  the  quality, 
usefulness,  ar  d  clarity  of  the 
information  t(  be  collected;  and  (d) 
minimize  the  Durden  on  the 
respondents,  ncluding  use  of 


automated  collection  techniques  or 
other  information  technology. 
To  comply  with  the  public 
consultation  process,  on  May  14,  2003, 
MMS  published  a  Federal  Register 
notice  (68  FR  25904)  announcing  that 
MMS  would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In  a 
letter  dated  July  10,  2003,  the  Offshore 
Operators  Committee  (OOC),  an. 
organization  of  some  115  companies 
that  essentially  conduct  all  of  the  OCS 
oil  and  gas  exploration  activities  in  the 
Gulf  of  Mexico,  submitted  comments  on 
this  cc^lection.  The  following  discusses 
the  comments  and  MMS's  responses. 


Comment  1:  OOC  states  that  the 
reporting  and  compliance  requirements 
used  in  the  Federal  Register  notice  are 
underestimated.  OOC  notes  that  no  hour 
burden  has  been  calculated  for 
ccJnducting  the  required  observations; 
training  the  observers;  and  then 
reviewing,  approving,  and  filing  the 
reports  with  the  MMS.  MMS  Response: 
Because  the  protected  species  observer 
program  is  now  fully  developed  and 
constitutes  a  new  requirement  from  the  . 
biological  opinions  from  NCAA 
Fisheries,  all  observation  time  is  now 
calculated  into  the  burden.  Time  spent 
training  observers  to  do  the  required 
tasks  is  also  included,  as  well  as  time 
for  industry  review  and  approval  of 
required  reports.  As  a  result  of 
discussions,  these  three  NTLs  have  been 
revised,  and  the  total  information 
collection  burden  has  been  adjusted  to 
22,305  hours. 

Comment  2:  OOC  is  especially 
concerned  about  original  NTL  2003- 
G06,  Marine  Trash  and  Debris 
Awareness  and  Elimination  (now 
revised  to  be  NTL  2003-Gll)  and  states 
that  the  recordkeeping  requirements  of 
this  NTL  are  overly  burdensome  and 
unnecessary,  that  the  hourly  burden  is 
underestimated,  and  that  existing 
regulations  euid  programs  adequately 
address  elimination  of  marine  debris, 
placarding  of  facilities,  and  training  of 
personnel.  OOC  states  that  NOAA 
Fisheries  wants  feedback  from  MMS  on 
the  effectiveness  of  existing  programs 
rather  than  creation  of  new  programs. 
MMS  Response:  MMS  received 
biological  opinions  from  NOAA 
Fisheries  on  Western  Gulf  of  Mexico 
(COM)  Lease  Sale  184,  as  well  as  on  the 
multi-lease  sale  proposal  for  the  Central 
and  Western  COM.  These  opinions 
contain  "nondiscretionary  terms  and 
conditions"  requiring  MMS  to 
implement  additional  programs  to 
eliminate  marine  trash  and  debris. 
Implementation  of  such  programs  is 
required  in  order  for  MMS  to  proceed 
with  its  proposed  Federal  action  of 
holding  lease  sales.  However,  in  the 
future,  MMS  witl  facilitate  earlier 
dialogue  with  affected  parties  on  such 
issues  as  addressed  in  these  biological 
opinions;  we  will  open  discussion  on 
ways  to  satisfy  NOAA  Fisheries 
requirements  while  working  with 
affected  industry. 

After  extensive  meetings  and 
discussions  with  OOC,  industry,  and 
NOAA  Fisheries  representatives,  MMS 
had  revised  the  original  NTL.  The 
revised  NTL  in  this  submission 
significantly  reduces  the  burdens  by 
allowing  lessees  and  operators  to  use  a 
slide  show  in  conjunction  with  annual 
training  and  to  certify  compliance  with 
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these  requirements  by  submitting  an 
annual  report  to  MMS  that  describes 
their  training  process  and  that  they  have 
followed  this  process  for  the  previous 
calendar  year. 

Comment  3:  OOC  states  that  the  time 
and  cost  of  meeting^the  training  and 
recordkeeping  requirements  are 
substantial.  In  addition,  OOC  states  that 
there  are  "non-hour  cost"  burdens 
associated  with  these  requirements. 
MMS  Response:  OOC  refers  to 
additional  time  incurred  in  the  review, 
approval,  and  file  keeping  aspects  of  the 
reports.  As  stated  above,  MMS  has 
revised  the  NTLs  and  has  incorporated 
the  training  and  recordkeeping  aspects 
into  the  burden.  MMS  has  also 
calculated  the  time  for  industry  to 
review  and  approve  required 
information.  OOC  also  refers  to  "non- 
hour  cost"  burdens  to  generate, 
maintain,  and  disclose  this  information. 
Comments  were  not  specific  enough  to 
include  as  an  element  of  burden  in  this 
submission. 

Comment  4:  OOC  is  concerned  with 
the  NTL  process  in  general  and  notes 
that  the  NTLs  have  been  revised  at  least 
twice  during  the  last  7  months.  OOC 
states  that  these  revisions  have  caused 
additional  work  to  industry.  OOC 
believes  these  NTLs  exceed  the  scope  of 
MMS  regulations  and  create  compliance 
requirements  on  industry  without  an 
opportunity  to  provide  comments  on  the 
new  requirements.  MMS  Response: 
MMS  recognizes  industry'  concerns 
about  the  use  of  NTLs  and  their 
associated  burdens;  however,  the 
requirements  in  these  NTLs  are 
necessary  because  of  the  biological  . 
opinions  issued.  In  the  future,  MMS 
will  work  with  affected  groups  early  in 
the  process.  We  understand  the  burden 
these  requirements  place  on  industry. 
However,  MMS  has  a  continuing  duty  to 
comply  with  the  ESA,  including  a 
substantive  duty  not  to  carry  out  smy 
agency  action  that  is  likely  to  jeopardize 
protected  species  as  well  as  a 
procedural  duty  to  consult  with  the 
Services  (FWS  and  NOAA  Fisheries) 
before  engaging  in  a  discretionary  action 
that  may  affect  a  protected  species. 
Lessees  and  operators  in  the  COM  also 
must  comply  with  the  ESA. 

Prior  to  OCS  Lease  Sales  181,  184  and 
185,  the  MMS  followed  these 
procedural  requirements  by  conducting 
a  formal  consultation  with  FWS  and 
NOAA  Fisheries,  after  which  both 
Services  issued  biological  opinions.  The 
biological  opinions  issued  by  NOAA 
Fisheries  for  Sale  184  and  Sale  185 
advised  the  MMS  that  the  proposed 
action  (lease  sale  and  related 
exploration,  development,  and 
production  activities)  was  expected  to 


impact  (harm)  sperm  whales  and  sea 
turtles  in  the  action  area  as  a  result  of 
such  OCS  activities  and  that  certain 
measures  are  necessary  to  minimize  the 
potential  for  incidental  take  of  these 
animals.  To  be  exempt  from  the 
prohibitions  of  Section  9  of  the  ESA, 
MMS  must  comply  with  the 
nondiscretionary  terms  and  conditions, 
which  outline  required  reporting  and 
monitoring  requirements.  In  order  to 
monitor  the  impact  of  incidental  take, 
the  MMS  must  report  the  progress  of  the 
action  and  its  impact  on  the  species  to 
NOAA. 

These  three  NTLs  were  issued  in  an 
effort  to  comply  with  the  biological 
opinions  and  thus  enable  MMS  and 
industry  to  proceed  with  OCS  Lease 
Sale  184  as  well  as  others  in  a  timely 
manner.  MMS  has  met  often  with 
representatives  of  OOC,  industry,  and 
NOAA  Fisheries  to  address  their 
concerns  about  these  NTLs.  Although 
all  concerns  were  not  resolved,  changes 
were  made  to  the  subject  NTLs.  The 
majority  of  the  revisions  of  the  NTLs 
resulted  from  feedback  from  industry 
and  MMS's  effort  to  allow  time  and 
flexibility  for  lessees  and  operators  to 
comply  with  NOAA's  requirements. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum  - 
consideration,  OMB  should  receive 
public  comments  by  October  30,  2003. 

Public  Comment  Policy:  MMS's 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  MMS  will  honor  the  request 
to  the  extent  allowable  by  the  law. 
However,  anonymous  comments  will 
not  be  considered.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  them^lves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

MMS  Federal  Register  Liaison  Officer: 
Denise  Johnson,  (202)  208-3976. 

Dated:  September  8.  2003. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
(PR  Doc.  03-24654  Filed  9-29-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Task  Force  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  task  force  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Conunittee  Act,  5  U.S.C.  App.l,  Section 
10(a)(2),  that  a  meeting  of  the  Chalmette 
Battlefield  Task  Force  Committee  will 
be  held  at  4  p.m.  at  the  following 
location  and  date: 

DATES:  Thursday,  October  2,  2003. 

ADDRESSES:  The<:ouncil  Chambers 
Meeting  Room  at  the  St.  Bernard  Parish 
Government  Complex,  8245  W.  Judge 
Perez  Drive  in  Chalmette,  LA  70042. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Geraldine  Smith,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  419  Decatur  Street,  New 
Orleans,  LA  70130,  (504)  589-3882, 
extension  137  or  108. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Chalmette  Battlefield 
Task  Force  Committee  is  to  advise  the 
Secretary  of  the  Interior  on  suggested 
improvements'  at  the  Chalmette 
Battlefield  site  within  Jean  Lafitte     ' 

-National  Historical  Park  and  Preserve. 
The  members  of  the  Task  Force  are  as 
follows:  Ms.  Elizabeth  McDougall,  Ms. 
Faith  Moran,  Mr.  Anthony  A. 
Fernandez,  Jr.,  Mr.  Drew  Heaphy,  Mr. 
Alvin  W.  Guillot,  Mrs.  George  W.  Davis, 

.Mr.  Eric  Cager,  Mr.  Paul  V..  Perez, 
Captain  Bonnie  Pepper  Cook,  Mr. 
Michael  L.  Fraering,  Colonel  John  F. 
Pugh,  Jr.,  and  Getaldine  Smith.  The 
matters  to  be  discussed  at  this  meeting 
include  the  purpose  of  the  committee, 
background  and  history  of  the  area, 
discussion  of  the  site  visit  and  issues 
identified  and  scheduling  future 
meetings.  This  meeting  will  be  open  to 
the  public.  However,  facilities  and  space 
for  accommodating  members  of  the . 
public  are  limited.  Any  member  of  the 
public  may  file  with  the  committee  a 
written  statement  concerning  the 
matters  to  be  discussed.  Written 
statements  may  also  be  submitted  to  the 
superintendent  at  the  address  above. 
Minutes  of  the  meeting  will  be  available 
at  park  headquarters  for  public 
inspection  at  419  Decatur  Street,  New 
Orleans,  Louisiana  for  public  inspettion 
approximately  4  weeks  after  the  meeting 
and  on  the  park  Web  site  at  http:// 
www.nps.gov/jela.htm. 


Dated:  Augus  24,  2003. 
Charlie  Powell, 

Acting  RegionaiDirector,  Southeast  Region. 
[FR  Doc.  03-24(  i50  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  4311  ^70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Gates  of  the  Arctic  National  Park 
Subsistence  Resource  Commission; 
Meeting  Announcement 

agency:  Natictial  Park  Service,  Interior. 
ACTION:  Annoincement  of  Gates  of  the 
Arctic  Nations  il  Park  Subsistence 
Resource  Cora  mission  (SRC)  meeting. 


SUMMARY:  Not  ce  is  hereby  given  in 
accordance  w  th  the  Federal  Advisory 
Committee  Ac  t  that  a  meeting  of  the 
Gates  of  the  A  rctic  National  Park 
Subsistence  R  ssource  Commissions  will 
be  held  at  Fail  banks,  Alaska.  The 
purpose  of  thd  meeting  will  be  to 
continue  work  on  currently  authorized 
and  proposed  [National  Park  Service 
subsistence  hunting  program 
recommendations  including  other 
related  subsistence  management  issues. 
The  meeting  \^ill  be  open  to  the  public. 
Any  person  ra^y  file  with  the 
Commission  aj  written  statement 
concerning  thfe  matters  to  be  discussed. 

The  Subsistence  Resource 
Commission  is  authorized  under  title 
VIII,  section  808,  of  the  Alaska  National 
Interest  Land^  Conservation  Act,  Pub.  L. 
96—487,  and  cijerates  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 
DATES:  The  meeting  will  begin  oij 
Wednesday,  November  12,  at  9  a.m.  and 
conclude  at  approximately  5  p.m.  The 
meeting  will  reconvene  at  9  a.m.  on 
Thursday,  November  13,  2003,  and 
adjourn  at  apj  roximately  5  p.m. 
LOCATION:  Th(  Commission  plans  to 
conduct  the  public  meeting  at  Sophie's 
Station  Hotel, .telephone  (907)  479- 
3650,  in  Fairbanks,  Alaska. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  will  be  published,  in  local 
newspapers  aj  id  announced  on  local 
radio  stations  prior  to  the  meeting  dates. 
The  agenda  fo  r  the  meeting  is  as 
follows: 

1.  Call  to  order 

2.  SRC  Roll  Cal 
Quorum. 

3.  SRC  Chair  an  d  Superintendent's  Welcome 
and  Introdud  ions. 

4.  Review  and  Approve  Agenda. 

5.  Review  and  a  dopt  minutes  from  May  22- 
23.  2003  mee  ing. 

6.  Review  Comi  nission  Purpose  and  Status  of 
Membership. 

7.  Superintendi  nt's  Report. 


SRC  Chair). 

and  Confirmation  of 


8.  SRC,  Public  and  Agency  Comments. 

9.  Durational  Residency. 

10.  John  River  Water  Quality  Study. 

11.  Alatna  River  Archeologicai  Study. 

12.  North  Slope/ Anaktuvuk  Pass  Fishery 
Study. 

13.  Cultural  Resources  Update. 

14.  Backcountry  Planning  Update. 

15.  Kobuk  River  Management  Issues. 

16.  2003  SRC  Chairs  Workshop  Update. 

17.  Western  Arctic  Caribou  Herd  Working 
Group  Update. 

18.  Federal  Subsistence  Board  Wildlife 
Proposals. 

19.  Set  time  and  place  of  next  SRC  meeting. 

20.  Adjournment. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  six  weeks  after  the 
meeting  irom  the  Superintendent,  Gates 
of  the  Arctic  National  Park  and 
Preserve,  201  First  Ave.,  Fairbanks, 
Alaska,  99701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Mills,  Superintendent,  at  (907) 
457-5752  or  Fred  Andersen, 
Subsistence  Manager,  at  (907)  455-0621. 

Victor  Knox, 

Acting  Regional  Director,  Alaska. 

[FR  Doc.  03-24652  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  4312-HK-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Committee  for  the  Preservation  of  the 
White  House;  Notice  of  Public  Meeting 

agency:  National  Park  Service;     i 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Committee  for  the  Preservation  of  the 
White  House  will  be  held  at  the  White 
House  at  11  a.m.  on  Friday,  October  17, 
2003. 

DATES:  October  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Secretary,  Committee  for  the 
Preservation  of  the  White  House,  1100 
Ohio  Drive,  SW.,  Washington,  DC 
20242.  (202)  619-6344. 
SUPPLEMENTARY  INFORMATION:  It  is 
expected  that  the  meeting  agenda  will 
include  policies,  goals,  and  long  range 
plans.  The  meeting  will  be  open,  but 
subject  to  appointment  and  security 
clearance  requirements.  Clearance 
information,  which  includes  full  name, 
date  of  birth  and  social  security  number, 
must  be  received  by  October  10,  2003. 
Due  to  the  present  mail  delays  being 
experienced,  clearance  information 
should  be  faxed  to  (202)  619-6353  in 
order  to  assure  receipt  by  deadline. 
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Inquiries  may  be  made  by  calling  the' 
Committee  for  the  Preservation  of  the 
White  House  between  9  a.m.  and  4  p.m. 
weekdays  at  (202)  619-6344.  Written 
comments  may  be  sent  to  the  Executive 
Secretary,  Committee  for  the 
Preservation  of  the  White  House,  1100 
Ohio  Drive,  SW.,  Washington,  DC 
20242.  , 

Dated:  September  22,  2003. 
Ann  Bowman  Smith, 

Executive  Secretary,  Committee  for  the 
Preservation  of  the  White  House. 
[FR  Doc.  03-24649  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  431IV-71-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Availability  of  the  Draft 
Environmental  Assessment  for  an 
Interim  602(a)  Storage  Guideline  for 
Management  of  ttie  Colorado  River 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  availability  of  the 

Draft  Environmental  Assessment  for  an 

interim  602(a)  storage  guideline  for 

management  of  the  Colorado  River. 


SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  (Secretary), 
acting  through  the  Bureau  of 
Reclamation  (Reclamation),  is  proposing 
the  adoption  of  a  602(a)  storage 
guideline  that  will  assist  the  Secretary 
in  making  a  determination  of  the 
quantity  of  water  considered  necessary 
as  of  September  30  of  each  year,  as 
required  by  article  II  (1)  of  the  1970 
Criteria  for  Coordinated  Long-Range 
Operation  of  Colorado  River  Reservoirs 
(Long-Range  Operating  Criteria) 
pursuant  to  the  Colorado  River  Basin 
Project  Act  of  September  30, 1968. 
Section  602(a)  of  the  1968  Act  requires 
that,  under  certain  circumstances, 
storage  equalization  releases  be  made 
from  Lake  fowell  to  Lake  Mead.  The 
proposed  602(a)  storage  guideline 
would  remain  in  effect  through  calendar 
year  2016. 

The  proposed  602(a)  storage  guideline 
is  based  upon  information  received  from 
the  Governors'  representatives  of  the 
seven  Colorado  River  Basin  States 
(Arizona,  California,  Colorado,  New 
Mexico,  Nevada,  Utah,  and  Wyoming) 
during  the  public  comment  period  on 
the  Colorado  River  Interim  Surplus 
Criteria  Draft  Environmental  Impact 
Statement.  This  information  was 
published  in  the  Federal  Register  on 
August  8,  2000  (65  FR  48531-38). 
DATES:  A  30-day  public  review  period 
commences  with  the  publication  of  this 


notice.  Written  comments  on  the  draft 
EA  are  due  by  October  30,  2003  and 
should  be  submitted  to  the  address 
given  below. 

ADDRESSES:  Written  comments  on  the 
draft  EA  and  requests  for  copies  should 
be  addressed  to  Tom  Ryan,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Salt  Lake 
City,  Utah  84138;  telephone  (801)  524- 
3732;  faxogram  (801)  524-5499;  e-mail: 
tryan@uc.usbr.gov.  The  draft  EA  is  also 
available  on  Reclamation's  web  site  at 
http://www.  usbr.gov/uc/Iibmry/  (click 
on  Environmental  Assessment 
Documents). 

Copies  of  the  draft  EA  are  also 
available  for  public  review  and 
inspection  at  the  following  locations: 

•  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street,  Room  7239,  Salt  Lake  City, 
Utah  84138-1147. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Denver  Federal  Center,  • 
Building  67.  Room  167,  Denver, 
Colorado  80225-0007. 

•  Bureau  of  Reclamation,  Main 
Interior  Building,  Room  7060-MIB, 
1849  C  Street,  NW.,  Washington,  DC 
20240-0001. 

SUPPLEMENTARY  INFORMATION:  One 
component  of  the  proposal  by  the 
Governors'  representatives  is  Section  V, 
"Determination  of  602(a)  Storage  in 
Lake  Powell  during  the  Interim  Period," 
and  reads  as  follows: 

During  the  interim  period,  602(a) 
storage  requirements  determined  in 
accordance  with  Article  II  (1)  of  the 
Criteria  (Long-Range  Operating  Criteria] 
shall  utilize  a  value  of  not  less  than 
14.85  million  acre-feet  (elevation  3,630 
feet)  for  Lake  Powell  (65  FR  48537). 

Reclamation  published  a  Federal 
Register  notice  on  January  28,  2003  (68 
FR  4230-31)  announcing  its  intention  to 
consider  the  adoption  of  a  specific 
interim  602(a)  storage  guideline.  Public 
comments  were  received  from  January 
28,  2003,  to  March  14,  2003. 
Reclamation  received  13  comment 
letters. 

In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (as  amended),  Reclamation  has 
prepared  a  draft  Environmental 
Assessment  (EA)  that  analyzes  the 
environmental  impacts  of  adopting  the 
interim  602(a)  storage  guideline.  The 
two  alternatives  considered  in  the  draft 
EA  are  the  No  Action  Alternative  and 
the  Action  Alternative.  The  proposed 
federal  action  (Action  Alternative)  is 
based  on  the  proposal  submitted  by  the 
Governors'  representatives. 

The  Colorado  River  Basin  Project  Act 
of  1968  required  the  Secretary  of  the 


Interior  to  adopt  operating  criteria  for 
the  coordinated  long-range  operation  of 
Colorado  River  reservoirs  by  January  1 , 
1970.  This  requirement  led  to  adoption 
of  the  Long-Range  Operating  Criteria 
which  control  operation  of  Uie  Colorado 
River  reservoirs  in  compliance  with 
requirements  set  forth  in  the  Colorado 
River  Compact,  Colorado  River  Storage 
Project  Act,  Boulder  Canyon  Project  Act, 
Colorado  River  Basin  Project  Act,  the 
United  States  and  Mexico  Water  Treaty, 
and  other  applicable  federal  laws.  The 
purpose  of  the  Long-Range  Operating 
Criteria  is  to  control  the  coordinated 
long-range  operation  of  the  storage 
reservoirs  of  the  Colorado  River  Basin. 
The  Long-Range  Operating  Criteria 
established  the  minimiun  objective 
aimual  release  of  8.23  million  acre-feet 
from  Lake  Powell.  This  minimum 
objective  release  ensures  that  the 
downstream  delivery  requirements  of 
the  Upper  Division  States  (Colorado, 
New  Mexico,  Utah,  and  Wyoming)  are 
met  on  an  annual  basis. 

.  The  Colorado  River  Basin  Project  Act . 
of  1968  also  requires  the  development  of 
an  annual  plan  of  operation. 
Accordingly,  each  year,  the  Secretary 
establishes  an  Annual  Operating  Plan 
(AOP)  for  the  Colorado  River  reservoir 
system.  The  AOP  describes  how 
Reclamation  will  manage  the  reservoirs  . 
over  a  12-month  period,  consistent  with 
the  Long-Range  Operating  Criteria.  In 
compliance  with  applicable  federal  law. 
Reclamation  consults  annually  with  the 
Colorado  River  Basin  States,  Indian 
tribes,  and  other  interested  parties  in  the 
development  of  the  AOP.  As  part  of  the 
AOP,  the  Secretary  makes  an  annual 
determination  under  the  Long-Range 
Operating  Criteria  regarding  the 
quantity  of  water  considered  necessary 
as  of  September  30  of  each  year  to  be  in 
storage  as  required  by  Section  602(a)  of 
the  Colorado  River  Basin  Project  Act. 
This  determination  is  important  because 
when  projected  storage  in  the  Upper 
Basin  reservoirs  is  greater  than  the 
602(a)  storage  requirement,  and  when 
storage  in  Lake  Powell  is  greater  than 
Lake  Mead,  releases  greater  than  the 
8.23  million  acre-foot  are  made  to 
maintain,  as  nearly  as  practicable,  active 
storage  in  Lake  Mead  equal  to  the  active 
storage  in  Lake  Powell.  These  releases 
are  commonly  referred  to  as  "storage 
equalization"  releases.  When  projected 
storage  is  less  than  the  602(a)  storage 
requirement,  or  Lake  Powell  storage  is 
less  than  Lake  Mead  storage,  annual 
releases  from  Lake  Powell  are  limited  to 
8.23  million  acre-feet.  The  proposed 
federal  action  analyzed  in  the  draft  EA 
could  modify  the  volume  of  storage 
equalization  releases  from  Glen  Canyon 
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Dam  and  have  an  affect  on  water  storage 
in  Lakes  Powell  and  Mead.  , 

The  Record  of  Decision  for  the 
Colorado  River  Interim  Surplus 
Guidelines  adopted  specific  objective 
elevation  levels  at  Lake  Mead  at  which 
surplus  water  (i.e.,  amounts  to  satisfy 
consiunptive  use  in  excess  of  7.5 
million  acrerfeet)  could  be  delivered  to 
the  Lower  Division  States  (Arizona, 
California,  and  Nevada)  from  Lake  Mead 
through  the  year  2016.  The  purpose  of 
the  proposed  602(al  storage  guideline  is 
to  adopt  a  similar  objective  elevation 
level  in  Lake  Powell  during  the  time    " 
period  that  the  Colorado  River  Interim 
Surplus  Guidelines  are  in  place.  The, 
Colorado  River  Interim  Surplus 
Guidelines  are  applicable  through  2016, 
and  the  proposed  602(a)  storage 
guideline  is  proposed  to  remain  in  effect 
through  that  same  period. 

The  need  for  the  proposed  602(a) 
storage  guideline  arises  because  of  the 
potential  for  additional  surplus 
deliveries  to  the  Lower  Division  States, 
during  the  period  through  2016,  to 
further  draw  down  Lake  Powell 
(through  storage  equalization  releases), 
thus  affecting  Upper  Basin  resources 
such  as  water  supply,  recreation,  and 
power  generation.  Just  as  the  Interim 
Surplus  Guidelines  provide  a  lower 
limit  at  Lake  Mead  for  declaration  of 
surplus  through  the  year  2016,  the 
proposed  602(a)  storage  guideline 
would  provide  a  lower  limit  for  annual 
releases  of  water  in  excess  of  8.23 
million  acre-feet  from  Lake  Powell 
through  the  year  2016.  The  action  is 
therefore  needed  to  provide  for 
coordinated  operation  of  these  two 
reservoirs  on  Ae  Colorado  River. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  th^  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

NEPA  Process 

Public  comments  on  the  draft  EA  will 
be  considered  as  part  of  the  Secretary's 
decision  in  determining  whether  to 
adopt  an  interim  602(a)  storage 
guideline  for  management  of  the 
Colorado  River.  Written  and/or  oral 
comments  already  received  in  response 


to  the  Januar)j  28,  2003,  Federal 
Register  notide  (68  FR  4230-31) 
soliciting  putuic  comments  and 
initiating  a  NtPA  process  need  not  be 
resubmitted  a  s  they  have  been  retained 
and  will  be  considered  during  this  open 
comment  period.  Although  we  have 
used  informa  ion  already  received  in 
formulating  t  le  draft  EA,  we  will 
address  that  i  iformation  as  well  as  any 
new  commen  s  received  in  our  final  EA, 
as  appropriat(  •,. 

FOR  FURTHER  I  ^FORMATION  CONTACT:  Tom 
of  Reclamation,  Upper 
onal  Office,  125  South 
State  Street,  J  alt  Lake  City,  Utah  84138, 
telephone  (801)  524-3732. 

Dated:  Septei  dber  24,  2003. 

Darryl  Beckma  fin. 

Acting  Regiona 
Region,  Bureau 

[FR  Doc.  03-24  >74 
BILUNG  COOE  431  MMN-P 


Ryan,  Biu-eau 
Colorado  Reg 


Director — Upper  Colorado 
of  Reclamation. 

Filed  9-29-03:  8:45  am] 


DEPARTME^  T  OF  THE  INTERIOR 

Office  Of  the  Special  Trustee  for 
American  Indans 

New  Informal  on  Collection 


Inc  ians. 


agency:  Offitie 
American 
ACTION:  Notic^ 
Information 
Management 


of  the  Special  Trustee  for 

Interior, 
of  Submission  of 
C  oUection  to  the  Office  of 
md  Budget. 


SUMMARY:  In  I  ompliance  with  the 
Paperwork  R(  duction  Act  of  1995,  the 
Office  of  the  '.  Ipecial  Trustee  for 
American  Inc  ians  announces  the 
submission  o  an  information  collection 
concerning  Ic  dividual  Indian  Money 
(IIM)  Accoiui  s.  This  is  a  new  collection 
for  the  Office  of  the  Special  Trustee  for 
American  Inqians.  Previously,  this 
information  cljllection.  Individual 
Indian  Mone]  (IIM),  0MB  Control  No. 
1076-0154,  hid  been  submitted  and 
cleared  as  a  E  ureau  of  Indian  Affairs 
responsibility  .  The  Bxueau  of  Indian 
Affairs  coUec  ion  will  expire  prior  to  or 
concurrent  w  th  the  time  the  new 
collection  is  s  pproved  by  the  Office  of 
Management  md  Budget  and  assigned  a 
new  control  i  umber.  The  request  to  the 
Office  of  Management  and  Budget  is  to 
approve  the  i  ew  collection  for  a  period 
of  three  years 

DATES:  Comn  ents  must  be  submitted  on 
or  before  Octiber  30,  2003. 
ADDRESSES:  You  may  telefax  yoiu 
comments  to:  Attention:  Desk  Officer  for 
the  Interior  Department,  Office  of 
Management  and  Budget,  at  (202)  395- 
6566.  You  ms  y  also  e-mail  comments  to: 
OIRA  DOCKi  T@omb.eop.gov.  Send  a 
copy  of  your  comments  to:  Sarah  Yepa, 


Office  of  Trust  Regulations,  Policies  and 
Procedures,  Office  of  the  Special 
Trustee  for  American  Indians,  505 
Marquette  NW.,  Suite  1000, 
Albuquerque,  NM  87102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Yepa,  Telephone  (505)  816-1003, 
Fax  (505)  816-1377. 
SUPPLEMENTARY  INFORMATION:  The 
American  Indian  Trust  Fund 
Management  Reform  Act  of  1994  (the 
Reform  Act)  makes  provision  for  the 
Office  of  the  Special  Trustee  for 
American  Indians  to  administer  trust 
fund  accounts  for  individuals  and 
tribes.  The  collection  of  information  is 
required-to  facilitate  the  processing  of 
deposits,  investments,  and  distribution 
of  monies  held  in  trust  by  the  U.S. 
Government  and  administered  by  the 
Office  of  the  Special  Trustee  for 
Americem  Indians.  The  collection  of 
information  provides  the  information 
needed  to  establish  procedures  to: 
deposit  and  retrieve  funds  from 
accounts,  perform  transactions  such  as 
cashing  checks,  reporting  lost  or  stolen 
checks,  stopping  pajrment  of  checks, 
and  general  verification  of  account 
activities. 

The  collection  showed  1,577,125  total 
burden  hours  when  it  was  maintained 
by  the  Bureau  of  Indian  Affairs  with  the 
0MB  Control  Number  1076-0154.  Upon 
review  of  the  collection,  a  total  of 
990,211  burden  hours  have  been 
removed  from  the  public  burden; 
114,700  biu-den  hours  are  part  of  the 
federal  burden;  the  remaining  burden  is 
the  result  of  re-evaluating  the  number  of 
responses  for  each  collection.  The 
review  by  the  Office  of  the  Special 
Trustee  for  American  Indians  resulted 
in  a  reduction  of  responses  from 
1,997,500  to  677,675;  this  is  a  reduction 
of  1,329,825  responses.  The  reduction  in 
the  overall  burden  results  from  activity 
generated  by  the  collection.  We 
reviewed  the  niunber  of  respondents.  To 
arrive  at  the  number  of  total 
respondents,  we  added  500  tribes  to  the 
285,000  IIM  accounts,  for  a  total  of 
285,500  respondents.  As  required  under 
5  CFR  1320.8(d),  a  Federal  Register 
notice  soliciting  comments  on  the 
proposed  renewal  of  this  collection  of 
information  was  published  on  June  19, 
2003  (68  FR  36837);  no  comments  were 
received. 

Request  for  Comments:  The  Office  of 
the  Special  Trustee  for  American 
Indians  requests  your  comments  on  this 
collection  concerning: 

(a)  The  necessity  of  this  information 
collection  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  (hours  and  cost) 
of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  Ways  we  could  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  we  could  minimize  the 
burden  of  the  collection  of  the 
information  on  the  respondents,  such  as 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

OMB  Control  Number:  1035-OOOX. 

Type  of  review:  New  collection. 

Title:  Trust  Funds  for  Tribes  and 
Individual  Indians,  25  CFR  115. 

Brief  Description  of  collection:  This 
information  collection  is  used  to  process 
deposits,  investments,  and  distribution 
of  monies  held  in  trust  by  the  Special 
Trustee  for  individual  Indians  and  tribal 
governments  and  in  the  administration 
of  these  accounts.  The  respondents 


submit  information  in  order  to  gain  or 
retain  a  benefit,  namely,  access  to  funds 
held  in  trust.  This  collection  covers  12 
different  kinds  of  submissions  with  the 
burden  ranging  from  V2  hour  to  IBVa 
hours. 

Respondents:  Individual  tribal 
members  or  tribes  who  wish  to  initiate 
some  activity  on  their  account. 

Number  of  Respondents:  285,500. 

Estimated  Time  per  Response:  Varies 
from  V2  hour  to  I6V2  hours. 

Estimated  Number  of  Responses 
Annually:  677,675. 

Frequency  of  Response:  As  needed. 

Total  Annual  Burden  to  Respondents: 
472,214  hours. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number.  OMB  has  up  to  60  days 
to  make  a  decision  on  the  submission 
for  renewal,  but  may  make  a  decision 
after  30  days.  Therefore,  to  receive  the 

Table  of  Burden  for  25  CFR  115 


best  consideration  of  your  comments, 
you  should  submit  them  closer  to  30 
days  them  60  days. 

This  regulation  requires  an 
information  collection  under  the 
Paperwork  Reduction  Act.  The  existing 
OMB  approval  was  originally  submitted 
and  cleared  by  the  Bureau  of  Indian 
Affairs  under  OMB  Control  Number 
1076-0154;  it  will  be  allowed  to  expire 
because  the  new  collection  of 
information  will  be  assumed  by  the 
Office  of  the  Special  Trustee  for 
American  Indians.  The  information 
required  is  necessary  for  accoimt 
holders  to  obtain  and  or  retain  benefits 
from  Individual  Indian  Money  (IIM)  and 
tribal  trust  fund  accoimts.  The 
collection  of  information  hourly  burden 
varies  from  V2  hour  to  I6V2  hoiu«,- 
depending  upon  the  specific  need  of  the 
account  holder  and  the  form  used  for 
that  piu-pose.  The  table  below  explains 
the  collection  activity. 


CFR  section 


15.705  ., 

115.813  ; 

115  814  

115.806  

115.820  

115.815 

115.101  

115.503  

115.409  

115.421   ...„ 

115.427  

115.417  

115.601   

115.607  ■. 

Public  total  annual  burden 


#of 
respondents 


#  of  annual 
responses 


142,500 
500 


75 

500 

285.000 

71,250 

1,425 


1,425 

100,000 

75,000 


Public  respondents 


Hourly  burden 
per  response ' 


16Vfe 


Va 

IV4 

'At 


1 

1V2 


Total  annual 
hourly  burden 


71,250 
8,250 


38 

625 

142.500 

35,625 

713 


713 
100,000 
112,500 


677,675 


$10.00  X  total 
hourly  burden  = 
Total  hourly  bur- 
den cost 


$712,500 
82,500 


380 

6,250 

1,425,000 

356,250 

7.130 


7,130 
1,000,000 
1,125,000 


± 


472,214 


$4,722,140 


I  <:• 


Documentation  has  been  prepared  and 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval  of 
the  information  request. 

We  request  comments  on  the 
information  collection  request.  You  may 
submit  them  to  the  locations  in  the 
ADDRESSES  section.  Your  comments  sent 
to  theT)ffice  of  the  Special  Trustee  for 
American  Indians  will  be  available  for 
public  review  at  the  Albuquerque 
location  in  the  ADDRESSES  section 
during  regular  business  hours,  Monday 
through  Friday  except  for  legal  holidays. 
If  you  wish  your  name  or  address 
withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  request  to 


the  extent  allowed  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
law.  However,  we  will  not  consider 
anonymous  comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Ross  O.  Swimmer, 

Special  Trustee  for  American  Indians. 

[FR  Doc.  03-24795  Filed  9-29-03;  8:45  am) 

BILUNG  CODE  4310-2W-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-Day  notice  of  information 
collection  under  review:  Explosives 
Delivery  Record. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
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accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68.  Number  91,  on  page  25388 
on  May  12,  2003,  allowing  for  a  60-day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  October  30,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

^.Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public  , 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to 
(202}-395-7285. 

Written  comments  and  suggestions 
firom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  vyrill  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the  .; 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
cpUection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Explosives  Delivery  Record. 

(3)  Agency  form  numbei,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  5400.8. 


Bureau  of  Alcjhol,  Tobacco,  Firearms 
and  Explosive  s,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Prim  ary:  Individuals  or 
households.  C  ther:  Business  or  other 
for-profit.  Abs  tract:  The  ATF  F  5400,8, 
Explosives  De  livery  Record  will  provide 
a  record  of  to  whom  the  explosive 
materials  wer !  given,  as  well  as  a 
positive  identification  verification  for 
purposes  of  delivery  to  a  Federal 
explosive  lice  isee  or  permittee. 

(5)  An  estin  late  of  the  total  number  of 
respondents  c  nd  the  amount  of  time 
estimated  for  m  average  respondent  to 
respond:  Thei  e  will  be  an  estimated 
25,000  respon  dents,  who  will  complete 
the  form  with  n  approximately  18 
minutes. 

(6)  An  estin  \ate  of  the  total  burden  (in 
hours)  associ^  ted  with  the  collection: 
There  are  an  (  stimated  7,500  total 
burden  hours  associated  with  this 
collection. 

If  additionc  I  information  is  required 
contact:  Breni  la  E.  Dyer,  Deputy 
Clearance  Off  cer,  United  States 
Department  o '  Justice.  Information 
Management  md  Security  Staff.  Justice 
Management  Division.  Suite  1600. 
Patrick  Henry  Building.  601  D  Street, 
NW.,  Washin  ;ton,  DC  20530. 

Dated:  Septe  nber  24,  2003. 

Brenda  E.  Dyei 

Deputy  Clearaijpp 
Department  of 

[PR  Doc.  03-24662 
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Officer,  United  States        ' 
istice. 
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DEPARTMErfT  OF  JUSTICE 

Bureau  of  Aldohol,  Tobacco,  Firearms, 
and  Explosiv  is 

Agency  Infor  nation  Collection 
Activities:  Pr  }posed  Collection; 
Comments  R  squested 


Diy 


ACTION:  30 

collection  u 
and  Permit 
Ammunition 


notice  of  information 
ntier  review:  Application 
far  Importation  of  Firearms, 
and  Implements  of  War. 


The  Departhient  of  Justice  (DOJ). 
Bureau  of  Al(  ohol.  Tobacco,  Firearms 
and  Explosivi  ss  (ATF)  has  submitted  the 
following  infi  irmation  collection  request 
to  the  Office  i  >f  Management  and  Budget 
(OMB)  for  te\  iew  and  approval  in 
accordance  v»  ith  the  Paperwork 
Reduction  A(t  of  1995.  The  proposed 
information  c  ollection  is  published  to 
obtain  comm  mts  from  the  public  and 
affected  agen  :ies.  This  proposed 
information  c  ollection  was  previously 
publish'ed  in  the  Federal  Register 
Volume  68,  ^  umber  140.  on  page  43369 


on  July  22,  2003,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  October  30,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  prc^osed 
collection  of  information  is  nei.ussary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Application  and  Permit  for  Importation 
of  Firearms,  Ammunition  and 
Implements  of  War. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  6.  Part 
II  (5330.3B].  Bureau  of  Alcohol. 
Tobacco,  Firearms  and  Explosives, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  Business  or  other 
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for-profit,  Federal  Government,  State, 
Local,  or  Tribal  Government.  Abstract: 
The  infonnation  collection  is  needed  to 
determine  whether  firearms, 
ammunition  and  implements  of  war  are 
eligible  for  importation  into  the  United 
States.  The  information  is  used  to  secure 
authorization  to  import  such  articles. 
The  form  is  used  by  persons  who  are 
members  of  the  United  States  Armed 
Forces. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated 
9,000  respondents,  who  will  complete 
the  form  within  approximately  30 
minutes. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
There  are  an  estimated  4,500  total 
burden  hours  associated  with  this 
collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Policy  and 
Planning  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Strset,  NW., 
Washington,  DC  20530. 

Dated:  September  24.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  oflustice. 

|FR  Doc.  03-24663  Filed  9-29-03;  8:45  am] 
BILUN6  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  notice  of  infonnation 
collection  under  review:  Limited 
Permittee  Transaction  Report. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68,  Number  81,  on  page  22415 
on  April  28,  2003,  allowing  for  a  60  day 
comment  period. 


The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  October  30,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-395-7285. 

Written  comments  and  suggestions 
fi'om  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accm-acy  of  the 
agencies  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Limited  Permittee  Transaction  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  5400.4, 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  Business  or  other 
for-profit.  Abstract:  The  purpose  of  this 
collection  is  to  enable  ATF  to  determine 
whether  limited  permittees  have 
exceeded  the  number  of  receipts  of 
explosive  materials  they  are  allowed 


and  to  determine  the  eligibility  of  such 
persons  to  purchase  explosive  materials. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  400 
respondents,  who  will  complete  the 
form  within  approximately  20  minutes. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
There  are  an  estimated  792  total  burden 
hours  associated  with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Polic>'  and 
Planning  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  September  24.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 
Department  of  Justice. 

(PR  Doc.  03-24664  Filed  9-29-03:  8:45  am] 

BILLING  CODE  4410-FB-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  TotMCCO,  Rrearms 
and  Explosives  [ATF  Notice  No.  4;  ATF 
0 1100.75C,  Docket  No.  2003-39] 

Delegation  Order— Auttiortty  To  Make 
Determlnattons  on  Applicatkxis  for 
Restoratton  of  Federal  Firearms  and/or 
Expk>sives 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to 
subordinate  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives  (ATT) 
officials  to  make  determinations  on 
applications  for  restoration  of  Federal 
firearms  and/ or  explosives  privileges. 

2.  Cancellation.  This  order  cancels 
ATF  O  1100.75B,  Delegation  Order- 
Authority  to  Affix.  Signature — 
Applications  for  Restoration  of 
Privileges,  dated  April  6,  2001. 

3.  Delegation.  Under  the  authority 
vested  in  the  Director,  ATF,  by 
Department  of  Justice  Final  Rule  [AG 
Order  No.  2650-2003]  as  published  in 
the  Federal  Register  on  January  31. 
2003,  and  by  title  28  CFR  0.130  and 
0.131.  the  Assistant  Director  (Firearms, 
Explosives  and  Arson)  is  to  make 
determinations  on  applications  for 
restoration  of  Federal  firearms  and/or 
explosives  privileges. 

4.  Questions.  Questions  regarding  this 
order  should  be  addressed  to  the  Chief, 
Firearms  Programs  Division,  202-927- 
7770;  or  the  Chief,  Arson  and 
Explosives  Programs  Division,  202-927- 
7930. 
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Dated:  September  17.  2003. 
Bradley  A.  Buckles, 

Director.  .> 

(FR  Doc.  03-24738  Filed  9-29-03;  8:45  am] 
■UMG  COOC  4410-FV-P 

DEPARTMEffT  OF  JUSTICE 

Drug  EnfdrcMfwnt  Administration 
[DEA#237F] 

ControlieHSulwtances:  Hnal  Revised 
Aggregate  Production  Quotts  for  2003 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  final  aggregate 
-■  production  quotas  for  2003. 

SUMMARY:  This  notice  establishes  final 
2003  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  n  of  the  Controller'  Substances  Act 
(CSA).  The  DEA  has  ta^.jn  into 
consideration  conunents  received  in 
response  to  a  notice  of  the  projposed 
revised  aggregate  production  quotas  for 
2003  published  August  6,  2003  (68  FR 
46664)  and  August  19,  2003  (68  FR 
49843)  [Corrections]. 
EFFECTIVE  DATE:  September  30,  2003. 
FOR  FURTHER  H4FORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  II,  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn. 


has  redele^ated  this  function  to  the 
Deputy  AoBninistrator,  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations. 

The  2001  aggregate  production  quotas 
represent  those  quantities  of  conti  oiled 
substancesi  in  Schedules  I  and  II  that 
may  be  produced  in  the  United  States  in 
2003  to  pr«ivide  adequate  supplies  of 
each  substance  for:  The  estimated 
medical,  scientific,  research  and 
industrial  ieeds  of  the  United  States; 
lawful  exp  jrt  requirements;  and  the 
establishm  mt  and  maintenance  of 
reserve  sto:ks  (21  U.S.C.  826(a)  and  21 
CFR  1303.11).  These  quotas  do  not 
include  imports  of  controlled 
substancesi 

On  August  6,  2003,  a  notice  of  the 
proposed  revised  2003  aggregate 
production  quotas  for  certain  controlled 
substanceslin  Schedules  I  and  II  was 
published  in  the  Federal  Register  (68 
FR  46664)  Lid  (68  FR  49843) 
[Corrections].  All  interested  persons 
were  invitad  to  comment  on  or  object  to 
these  proposed  aggregate  production 
quotas  on  or  before  August  27,  2003. 

Seven  copipanies  commented  on  a 
total  of  18  Schedules  I  and  n  controlled 
substances  [within  the  published 
comment  pieriod.  The  companies 
commented  that  the  proposed  aggregate 
production  quotas  for 
tetrahydrocannabinols,  codeine  (for 
conversion!,  dextropropoxyphene, 
diphenoxylate,  fentanyl,  hydrocodone 
(for  sale),  fajy^dromorphone,  mfeperidine, 
levo-desoxyephedrine  (levo- 
methamph^tamine),  methamphetamine 
(for  sale),  c^ethylphenidate,  morphine 
(for  sale),  niorphine  (for  conversion), 
noroxymorphone  (for  sale),  oxycodone 
(for  sale),  pentobarbital,  sufentanil  and 
thebaine  wfcre  insufficient  to  provide  foi 
the  estimat|^d  medical,  scientific, 
research,  aikd  industrial  needs  r  f  the 
United  Stal  bs,  for  export  requirements 


Basic  class 


Schadutol 

2,5-Dimethoxyamphetamine 

2,5-Oifne(hoxy-4^thy1aiiiphetamine(OC>ET)  

3-Melhylfentanyl 

34te(hytthiotentanyi 

3.44telhylenedk}xyamphetamine  (MDA)  

3.4  Molhyfonodioxy-N-etttylamphetamine  (MDEA) 
3,4  Melhytenedtoxymethamphetamine  (MDMA)  .... 

3,4,5-Trimethoxyamphetamine  

4  Bn)fTK>-2,5-Dimethoxyamphetamine  (DOB) 

4-Bromo-2.5-Oimeltx>xyphenethylamine  (2-CB) 

4-Methoxyamphetamine  

4  Mottiylaminorex 

4-Melhyl-2.5-Dimethoxyafnphetamtne  (DOM) 

5-Melhoxy-3.4-Methylenedioxyamphetamine 

Acelyt-alpha-fnetttylfentanyl 

Acetyldihydrocodeine 

AcetyhnelhadoJ 

ANylprodine  , 


and  for  the  establishment  and 
maintenance  of  reserve  stocks. 

DEA  has  taken  into  consideration  the 
above  comments  along  with  the  relevant 

2002  year-end  inventories,  initial  2003 
manufacturing  quotas,  2003  export 
requirements,  actual  and  projected  2003 
sales  and  use,  and  research  and  product 
development  requirements.  Based  on 
this  information,  the  DEA  has  adjusted 
the  final  2003  aggregate  production 
quotas  for  tetrahydrocaimabinols, 
amobarbital,  diphenoxylate,  fentanyl, 
hydrocodone  (for  sale),  hydrocodone 
(for  conversion),  hydromorphone,  levo- 
desoxyephedrine  (1-methamphetamine), 
methamphetamine  (for  sale),  morphine 
(for  sale),  noroxymorphone  (for  sale), 
oxycodone  (for  sale)  and  thebaine  to 
meet  the  legitimate  needs  of  the  United 
States. 

Regarding  codeine  (for  conversion), 
dextropropoxyphene,  meperidine, 
methylphenidate,  morphine  (for 
conversion),  pentobarbital,  and 
sufentanil,  the  DEA  has  determined  that 
the  proposed  revised  2003  aggregate 
production  quotas  are  sufficient  to  meet 
the  current  2003  estimated  medical, 
scientific,  research,  and  industrial  needs 
of  the  United  States  and  to  provide  for 
adequate  inventories. 

Therefore,  imder  the  authority  vested   . 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  and  delegated  to 
the  Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to 
S<  ction  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations,  the  Acting  Deputy 
Administrator  hereby  orders  that  the 

2003  final  aggregate  production  quotas 
for  the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Established  final 
2003  quotas 


1.501.000 
2 
4 
2 
15 
10 
19 
2 
2 
2 
7 
2 
2 
2 
2 
2 
3 
2 
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Basic  class 


Alphacetylmethadol 

Alpha-ethyltryptamine  .... 

Aiphameprodine 

Alphamethadol  

Alpha-methytfentanyl  

Alpha-methylthiofentanyl 
Aminorex 


Benzylmorphine 

Betacetylmethadol  

Beta-hydroxy-3-methylfentanyl 

Beta-hydroxyf entany!  

Betameprodine 

Betanethadol 

BetaprcxJine 

Bufotenine 


Cathinone 

Codeine-N-oxide  . 
Diethyltryptamine 
Difenoxin  


Dihydromorphine 

Dimethyltryptamine  

Gamma-hydroxybutyric  acid 
Heroin  , 


Hydromorphinol 

Hydroxypethidine  

Lysergic  acid  diethylamide  (LSD) 
Marihuana  


Mescaline 

Methaqualone  

Methcathinone  

Methyldihydromorphine 

Morphine-N-oxide  : 

N,N-Dimethylamphetamine  

N-Ethyl-1-Phenylcyclohexylamine  (PCE)  

N-Ethylamphetamine  

N-Hydroxy-3,4-Methylenedioxyamphetamine 

Noracymethadol 

Norlevorphanol 

Normethadone  

Normorphine  

Para-fluorofentanyl ^ 

Phenomorphan  .^ 

Pholcodine  

Propiram 

Psilocybin 
Psilocyn 


..•!V. 


Tetrahydrocannabinols 

Thiotentanyl  

Trimeperidine  


Schedule  II 


Established  final 
2003  quotas 


7 

2 

2 

2 

2 

2 

17 

2 

2 

2 

2 

2 

2 

2 

2 

12 

352 

2 

9.000 

1,101,000 

3 

20,000,000 

5 

2 

2 

61 

840,000 

7 

9 

9 

2 

352 

7 

<     5 

7 

2 

2 

-52 

•  7 

57 

•  2 

2 

2 

415,000 

2 

2 

135,000 

2 

12 


1 -Phenylcyclohexylamine  

1  -Piperidinocyclohexanecarbonitrile  (PCC) 

Alfentanil  

Alphaprodine 

Amobarbital „ 

Amphetamine 

Cocaine 


Codeine  (for  sale)  

Codeine  (for  conversion) 

Dextropropoxyphene 

Dihydrocodeine  

Diphenoxylate  

Ecgonine 


Ethylmorphine 

Fentanyl  

Glutethimide  ... 


Hydrocodone'(for  sale)  

Hydrocodone  (for  conversion)  

Hydromorphone  

Isomethadone  

Levo-alphacetylmethadol  (LAAM) 


12 

10 

700 

2 

1,000 

10,987,000 

175,000 

43,494,000 

43,559.000 

167,365,000 

741,000 

641,000 

33.000 

12 

858.000 

1,002 

30,622,000 

1,500,000 

1,651.000 

12 

12 
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Basic  ( lass 


Levomethorphan „ 

Levorphanol  

Meperidine  

Metazocine 

Methadone  (tor  sale)  

Methadone  Intermediate 

Methamphetamine  

[825.000  grams  of  levo-desoxyephedrihe  for  use  in  a 
amphetamine  mostly  for  conversion  to  a  Schedule  III 

Methylphenidate 

Morphine  (for  sale)  

Morphine  (for  conversion) 

N^ilorie  ..._..'. 

Noroxymorphone  (for  salel 

Noroxymorphone  (for  conversion)  

Opium  

Oxycodone  (for  sale)  

Oxycodone  (for  conversion)  

Oxymorphone 

PentobartMtal , 

Pfwncyclidine 

Phenmetrazine _ 

Phenylacetone 

Secobarbital 

Sufentanil  

Thebaine , 


non-con  rolled,  non-prescription  product;  1 ,420,000  grams  for  meth- 
productj  and  18,000  grams  for  methamphetamine  (for  sale)] 


The  Acting  Deputy  Administrator 
further  orders  that  aggregate  production 
qtiotas  for  all  other  Schedules  I  and  II 
controlled  substances  included  in 
Sections  1308.11  and  1308.12  of  Title  21 
of  the  Code  of  Federal  Regulations 
remain  at  zero. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866. 

This  action  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

The  Acting  Deputy  Administrator 
hereby  certifies  that  this  action  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
establishment  of  aggregate  production 
quotas  for  Schedules  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  treaty  obligations.  The 
quotas  are  necessary  to  provide  for  the 
estimated  medical,  scientific,  research 
and  industrial  needs  of  the  United 
States,  for  export  requirements  and  the 
establishment  and  maintenance  of 
"  reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 


significantly 
governments 


Fairness  Act 
not  result  in 


competition, 
productivity, 
ability  of  Un 
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negative  nor  beneficial.  Accordingly,  the 
Acting  Depu  y  Administrator  has 
determined  t  lat  this  action  does  not 
require  a  reg  ilatory  flexibility  analysis. 
This  actioi  i  meets  the  applicable 

forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Refor  n. 

This  actioi  will  not  result  in  the 
expenditure  )y  State,  local,  and  tribal 

in  the  aggregate,  or  by  the 
private  sectot,  of  $100,000,000  or  more 
in  any  one  yi  lar,  and  will  not 

or  uniquely  affect  small 
Therefore,  no  actions  were 
deemed  nec€  ssary  under  the  provisions 
of  the  Unfunped  Mandates  Reform  Act 
of  1995. 

This  actioi  i  is  not  a  major  rule  as 
defined  by  Si  sction  804  of  the  Small 
Business  Rej  ulatory  Enforcement 

of  1996.  This  action  will 
m  annual  effect  on  the 
economy  of!  100,000,000  or  more;  a 
major  increai  e  in  costs  or  prices;  or 
significant  a<  verse  effects  on 

employment,  investment, 
innovation,  or  on  the 
ted  States-based 
companies  tq  compete  with  foreign- 
based  compaiies  in  domestic  and 
export  markets. 

The  DEA  n  lakes  every  effort  to  write 
clearly.  If  yoi  i  have  suggestions  as  to 
how  to  impn  ive  the  clarity  of  this 
regulation,  a  ill  or  write  Frank  L. 
Sapienza,  Ch  ief,  Drug  &  Chemical 
Evaluation  S  jction,  Office  of  Diversion 
Control,  Dru; ;  Enforcement 


Administration,  Washington,  DC  20537, 
Telephone:  (202)  307-7183. 

Dated:  September  24,  2003. 
Michele  M.  Leonliart, 
Acting  Deputy  Administrator. 
[FR  Doc.  03-24653  Filed  9-29-03;  8:45  am) 
BILUNG  CODE  441(M)9-P 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-day  notice  of  information 
collection  under  review:  Annual  Sujvey 
of  Jails. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  Bureau  of 
Justice  Statistics  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68,  Number  128,  on  page  39973, 
on  July  3,  2003,  allowing  for  a  60-day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  imtil  October  30,  2003.  This 
process  is  in  accordance  with  5  CFR 
1320.10. 
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Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  ,will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  infoimation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Revision  of  a  cxurently  approved 
collection. 

(2)  The  title  of  the  Form/Collection: 
The  Annual  Survey  of  Jails  (ASJ). 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  CJ-5,  CJ-5A, 
CJ-5B,  CJ-5B  Addendum,  and  CJ-5C, 
Bureau  of  Justice  Statistics,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  County  and  City  jail  authorities 
and  Tribal  authorities.  This  form  is  the 
only  collection  effort  that  provides  an 
ability  to  maintain  important  jail 
statistics  in  the  years  between  the  jail 
censuses.  The  ASJ  enables  the  Bureau; 
Federal,  State,  and  local  correctional 
administrators;  legislators;  researchers; 
and  planners  to  track  growrth  in  the 
number  of  jails  and  their  capacities 
nationally;  as  well  as  track  changes  in 
the  demographics  and  supervision 
status  of  jail  population  and  the    • 
prevalence  of  crowding. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Nine  hundred  and  forty-six- 
respondents  each  taking  an  average  of 
75  minutes  to  respond  for  collection 
forms  CJ-5,  CJ-5  A, 'and,  CJ-5B.  Seventy 
respondents  each  taking  an  average  of 


30  minutes  to  respond  for  collection 
form  CJ-5B  Addendum.  One  hundred 
and  twenty  respondents  each  taking  an 
average  of  4  hours  to  respond  for 
collection  form  CJ-5C. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,698 
annual  total  burden  hours  associated 
with  the  collection. 

If  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division,  U.S. 
Department  of  Justice,  601  D  Street. 
NW.,  Patrick  Henry  Building,  Suite 
1600,  Washington,  DC  20503. 

Dated:  September  23,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  03-24665  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  441fr-1S-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,S09] 

A.T.  Cross  Company,  Lincoln,  Rl; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  11,  2003  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  A.T.  Cross  Company.  Lincoln,  Rhode 
Island. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  26th  day  of 
August  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-24715  Filed  9-29-03;  8:45  ami 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR  ^ 

Employment  and  Training 
Administration  ~ 

[TA-W-52,595] 

ACS  Industries,  Inc.,  Woonsocket,  Rl; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003  in  response  to  a  worker 


petition  filed  by  a  company  official  on 
behalf  of  workers  at  ACS  Industries, 
Inc.,  Woonsocket,  Rhode  Island. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  22nd  day  of 
Augilst,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjtistment  Assistance. 

[FR  Doc.  03-24693  Filed  9-29-03;  8:45  am] 

BILLING  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,275] 

State  Of  Alaska  Commercial  Fisheries 
Entry  Commission,  Permit  Number 
SO4T65905;  Dillingham,  AK;  Notice  of 
Revised  Determination  on 
Reconskferatkxi 

By  letter  of  April  25,  2003,  the 
company  official  requested 
administrative  reconsideration  of  the 
Department's  Negative  Determination 
Regarding  Eligibility  for  Workers  under 
State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  Number 
SO4T65905,  Dillingham,  Alaska,  to 
-Apply  for  Worker  Adjustment 
Assistance.  The  notice  was  published  in 
the  Federal  Register  on  April  29.  2003 
(68  FR  16834). 

The  initial  petition  was  denied 
because  there  had  been  no  employment 
decline.  The  company  official  however 
has  provided  information  showing  that 
workers  are  no  longer  producing  salmon 
under  State  of  Alaska  Commercial 
Fisheries  Entr\'  Commission,  Permit 
Number  S04f  65905.  Dillingham, 
Alaska.  All  workers  have  been . 
separated. 

The  salmon  processor  to  which  the 
subject  firm  sold  its  salmon  is  no  longer 
in  business.  Workers  of  the  salmon 
processor  are  certified  eligible  to  apply 
for  adjustment  assistance. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  reconsideration,  I 
determine  that  workers  covered  by  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission,  Permit  Number 
SO4T65905,  Dillingham.  Alaska,  qualify- 
as  adversely  affected  secondary  workers 
under  Section  222  of  the  Trade  Act  of 
1974,  as  amended. 

In  accordance  with  the  provisions  of 
the  Act,  I  make  the  following  revised 
determination: 
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All  workers  of  State  of  Alaska  Commercial 
Fisheries  Entry  Commission.  Permit  Number 
SO4T65905.  Dillingham.  Alaska,  who 
became  totally  or  partially  separated  ftt>m 
employment  on  or  after  March  21,  2002. 
through  two  years  from  the  date  ef 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC.  this  26th  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade  " 

Adjustment  Assistance. 

(FR  Doc.  D3-24702  Filed  9-29-03;  8:45  am] 

aiUJNO  CODE  4510-30-O 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50.643] 

Aran  ItoM  and  Die  Company,  Inc., 
Ehnwood  Park,  NJ;  Notice  of  Negative 
Determination  on  Reconsideration  on 
Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Aran  Mold  and  Die  Company,  Inc.  v. 
Elaine  Chao,  U.S.  Secretary  of  Labor, 
No.  03-00362. 

The  Department's  initial  denial  for  the 
workers  of  Aran  Mold  and  Die 
Company,  Inc.,  Elmwood,  New  Jersey 
(hereafter  "Aran  Mold  and  Die"),  issued 
on  February  12,  2003  and  published  in 
the  Federal  Register  on  March  26,  2003 
(68  FR  14708),  was  based  on  the  finding 
that  workers  did  not  produce  an  article 
within  the  meaning  of  section  222  of  the 
Trade  Act  of  1974.  It  was  determined 
that  the  subject  worker  group  were  not 
engaged  in  the  production  of  an  article, 
but  provided  support  services  to 
workers  producing  plastic  injection 
molding,  and  that  production  at  the 
subject  plant  ceased  more  than  one  year 
prior  to  the  date  of  the  petition  (January 
14,  2003). 

On  April  2,  2003,  the  petitioner 
requested  administrative 
reconsideration,  asserting  that  workers 
were  engaged  in  production  work  and,  . 
therefore,  were  not  service  providers. 

On  April  15,  2003,  the  Department 
issued  a  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration,  published  in  the, 
Federal  Register  on  April  24,  2003  (68 
FR  20179),  stating  that  the  workers  did 
produce  a  product  (plastic  injection 
molds). 
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The  Department's  Notice  of  Negative 
Determination  on  Reconsideration  was 
issued  on  Afcril  21,  2003  and  published 
in  the  Federal  Register  on  May  7,  2003 
(68  FR  2450$).  During  the 
reconsideration  investigation,  the 
Department  conducted  a  survey  of  two 
of  the  subjedt  company's  customers 
regarding  their  purchases  of  plastic 
injection  mcuds  during  2001  and  2002. 
The  survey  nevealed  no  import 
purchases  ol  plastic  injection  molds 
during  the  ssrveyed  time  periods. 

On  remand,  the  petitioner  requested 
that  the  Department  review  its 
reconsideration  determination,  stating 
that  the  subject  company  produced 
plastic  injection  molded  components, 
not  plastic  iajection  molds  as 
determined  in  the  reconsideration 
investigation.  The  Department  contacted 
the  subject  company  official,  requesting 
additional  aid  detailed  information 
regarding  thf  subject  plant's  sales  and 
production  during  2001  and  2002,  the 
closure  of  the  subject  plant,  and  the 
subject  company's  plastic  injection 
molded  components  customers. 

The  remand  investigation  revealed 
that  the  subjfect  plant  ceased  production 
of  plastic  injection  molded  components 
in  October  21)01  emd  that  sales 
continued  uitil  February  2002. 

A  careful  neview  of  a  survey 
conducted  oi  the  subject  company's  two 
major  custoi^ers  revealed  that  neither 
customer  imported  in  2001,  one 
customer  shi  fted  reliance  from  the 
subject  comf  any  to  other  domestic 
sources,  and  both  customers  did  not 
purchase  fro;  n  the  subject  company  in 
2002. 

However,  ( sven  if  there  had  been 
increased  imborts  during  the  relevant 
time  periods.' the  workers  would  not  be 
eligible  to  apply  for  trade  adjustment 
assistance  because  the  there  was  no 
production  \f  ithin  the  relevant  period. 
Because  production  at  the  subject  plant 
ceased  in  October  2001,  no  production 
occurred  at  the  subject  plant  during  the 
relevant  time  period. 

Conclusion 

After  recoi  isideration  on  remand,  I 
affirm  the  or  ginal  notice  of  negative 
determinatic^  of  eligibility  to  apply  for 
adjustment  afesistance  for  workers  and 
former  work(  ts  of  Aran  Mold  and  Die 
Company,  Inp.;  Elmwood  Park,  New 
Jersey. 

Signed  at  Wlshington,  DC  this  11th  day  of 
September  20(  3 

Elliott  S.  Kush  ler. 


r.  Division  of  Trade 
istance. 


Certifying  Off  it 

Adjustment  At  si. 

(FR  Doc.  03-2'  716  Filed  9-29-03;  8:45  am] 

BILLING  CODE  4SI0-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,582] 

AT&T  Wireless  Services,  Inc.,  Call 
Center,  Livermore,  CA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003  in  response  to  a  worker 
petition  filed  by  a  state  agency 
representative  on  behalf  of  workers  at 
AT&T  Wireless  Services,  Inc.,  Call 
Center,  Livermore,  California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  3rd  day  of 
September,  2003. 

Richard  Church. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-24694  Filed  9-29-03;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,640] 

Bend  TEC,  Inc.,  Dulutti,  MN;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
21,  2003  c  in  response  to  a  petition  filed 
by  an  authorized  State  of  Miimesota 
representative  on  behalf  of  workers  at 
Bend  Tec,  Inc.,  Duluth,  Miimesota. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
August  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-24708  Filed  9-29-03;  8:45  am] 
BILLING  CODE  4S10-30-U 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,555] 

Cheroicee  Hosiery  Mills,  Inc.,  An . 
Affiliate  of  Prewett  Associated  Mills, 
Fort  Payne,  AL;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  22 1  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
14,  2003  in  response  to  a  worker 
petition  filed  a  company  official  on 
behalf  of  workers  at  Cherokee  Hosiery 
Mills,  Inc.,  an  affiliate  of  Prewett 
Associated  Mills,  Fort  Payne,  Alabama. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  27th  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-24714  Filed  9-29-03;  8:45  ami 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,547] 

Cooper-Atlcins  Corp.,  Middlefield,  CT; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  13,  2003,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  Cooper-Atkins  Corporation, 
Middlefield,  Connecticut  (TA-W- 
52,547). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piu-pose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  26th  day  of 
August,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-24724  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,452] 

Elastex,  A  Facility  of  Elastic 
Corporation  of  America,  Inc., 
Woolwine,  VA;  Notice  of  Termination 
of  Investigation 

Pursuant  to.Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August  5, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Elastex,  a  facility  of  Elastic 
Corporation  of  America,  Inc.,  Woolwine, 
Virginia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  3rd  day  of 
September  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-24696  Filed  9-29-03;  8:45  am] 

BILLMG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-si,750i 

Federated  Merchandising  Group,  a 
Part  of  Federated  Department  Stores, 
New  York,  NY;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  July  2,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  Jime 
10,  2003,  and  published  in  the  Federal 
Register  on  June  19,  2003  (68  FR  36846). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 


The  petition  for  the  workers  of 
Federated  Merchandising  Group,  a  part 
of  Federated  Department  Stores,  New 
York,  New  York  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended; 
was  not  met,  nor  did  the  subject  firm 
shift  production  to  a  foreign  source  in 
the  relevant  period.  The  investigation 
revealed  that  the  subject  firm  did  not 
import  products  like  or  directly 
competitive  with  paper  patterns  and 
sample  garments  during  the  relevant 
period  of  2001  to  April  of  2003,  nor  did 
it  transfer  production  abroad. 

The  petitioner  states  that  the  company 
could  not  have  replaced  the  manual 
labor  eliminated  through  petitioning 
worker  layoffs  with  a  computer 
program,  as  revealed  in  the  initial 
investigation.  The  petitioner  concludes 
that  because  of  the  complexity  of 
decision  making  required  in  pattern 
making  and  the  physical  demands 
required  to  construct  sample  garments, 
the  company  must  have  outsourced 
production  to  an  outside  (potentially 
foreign)  source  in  order  to  offset  the 
labor  shortage. 

A  company  official  was  contacted  in 
regard  to  petitioner  allegations.  As  a 
result,  it  was  revealed  that,  in  fact,  a 
computer  program  had  reduced  the 
need  for  manpower,  although  a  minimal 
number  of  workers  were  retained  to 
inpuit  data  and  create  samples.  The 
official  also  stated  unequivocally  that 
production  performed  by  the  petitioning 
worker  group  had  not  been  outsourced 
domestically  or  internationally. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of  ' 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  19th  day  of 
August  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance.  ^ 

[FR  Doc.  03-24698  Filed  9-2ft-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,7211 

Fishing  Vessel  (F/V)  Towego, 
Ketchilom,  AK;  Notice  of  Revised 
Determination  on  Reconsideration 

By  letter  of  June  10,  2003,  the 
company  offlcial  requested 
administrative  reconsideration  of  the 
Department's  Negative  Determination 
Regarding  Eligibility  for  workers  and 
former  workers  of  Fishing  Vessel  (F/V) 
Towego,  Ketchikan,  Alaska  to  apply  for 
worker  adjustment  assistance,  under 
petition  number  TA-W-51,721.  The 
notice  was  issued  on  May  13,  2003,  and 
published  in  the  Federal  Register  on 
June  3,  2003  (68  FR  33197). 

The  initial  petition  was  denied 
because  the  investigation  found  that  the 
workers  provided  a  service  for  an 
-unaffiliated  firm. 

New  information  provided  by  the 
company  shows  that  the  subject  firm 
workers  were  engaged  in  employment 
related  to  the  production  of  processed 
salmon.  The  subject  firm  lost  at  least  20 
percent  of  its  business  with  a^salmon 
processor  whose  workers  were  certified 
eligible  to  apply  for  Trade  Adjustment 
Assistance. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  reconsideration,  I 
determine  that  workers  of  Fishing 
Vessel  (F/V)  Towego,  Ketchikan,  Alaska, 
qualify  as  adversely  affected  secondary 
workers  luider  Section  222  of  the  Trade 
Act  of  1974,  as  amended. 

-In  accordance  with  the  provisions  of 
the  Act,  1  make  the  following  revised 
determination: 

All  workers  of  Fishing  Vessel  (F/V) 
Towego,  Ketchikan.  Alaska,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  5,  2002,  through 
two  years  from  the  date  of  certification,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  26th  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-24700  Filed  9-29-03;  8:45  am] 
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[TA-W-52,60J»] 

Fishing  Veaisel  (F/V)  Seven  Sons, 
Cordova,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigatioj  i  was  initiated  on  August 
19,  2003  in  lesponse  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  F  /V  Seven  Sons,  Cordova, 
Alaska. 

The  petitii  )n  regarding  the 
investigation  has  been  deemed  invalid. 
In  order  to  e  stablish  a  valid  worker 
group,  there  must  be  at  least  three  full- 
time  worker ;  employed  at  some  point 
during  the  p  jriod  under  investigation. 
Workers  of  t  le  group  subject  to  this 
investigatiot  did  not  meet  this 
threshold  le'  rel  of  employment. 
Consequently,  the  investigation  has 
been  termini  ited. 

Signed  at  V\  ashington,  DC  this  27th  day  of 
August  2003. 

Linda  G.  Pool  >,  u 

Certifying  Off  ".et.  Division  of  Trade 
Adjustment  A  ;sistance. 

(FR  Doc.  03-2  1712  Filed  9-29-03:  8:45  am] 
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Signed  at  Washington,  DC,  this  26th  day  of 
August,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-24720  Filed  9-29-03:  8:45  am] 
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Administration 

[TA-W-52,5781 

Goodyear  Tire  &  Rubber  Co., 
Cartersville,  GA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003,  in  response  to  a  worker 
petition  filed  jointly  by  the  company 
and  the  Union  of  Needletrades, 
Industrial  and  Textile  Employees  on 
behalf  of  workers  at  Goodyear  Tire  & 
Rubber  Company,  Cartersville,  Georgia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  August,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance.  ; 

IFR  Doc.  03-24722  Filed  9-29-03;  8:45  am] 
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Employment  and  Training 
Administration 

[TA-W-52,611] 

Guardian  Industries  Corporation, 
Lewistown,  PA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
19,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  Guardian  Industries 
Corporation,  Lewistown,  Pennsylvania.  • 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
August  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-24711  Filed  9-29-03;  8:45  am]' 
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Employment  and  Training 
Administration 

[TA-W-52,039] 

Heraeus  Eiectro-Nite  Company, 
Philadeiphia,  PA;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  July  31 ,  2003,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  July  14,  2003,  and 
published  in  the  Federal  Register  on 
August  5,  2003  (68  FR  46230). 

Piu-suant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
Heraeus  Electro-Nite  Company, 
Philadelphia,  Pennsylvania  was  denied 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  Section 
222(3)  of  the  Trade  Act  of  1974,  was  not 
met,  nor  was  there  a  shift  in  production 
to  a  foreign  source.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of 
customers  of  the  workers'  firm.  The 
survey  revealed  that  none  of  the 
respondents  increased  their  purchases 
of  imported  molten  metal  sensors.  The 
company  did  not  import  molten  metal 
sensors,  nor  did  they  shift  production 
abroad  during  the  relevant  period. 

In  the  request  for  reconsideration,  the 
company  official  contests  the  negative 
decision  on  the  basis  that  "the 
increasing  amount  of  foreign  steel  being 
sent  to  this  country  has  caused  a 
number  of  major  steel  companies  to 
declare  bankruptcy,  which  has-shrunk 
our  business."  The  official  appears  to  be 
claiming  that,  because  the  subject  firm 
business  depends  completely  on  U.S. 
steel  production,  the  subject  firm 
workers  are  import  impacted  through 
this  association. 

When  addressing  the  issue  of  import 
impact,  the  Department  is  directed  by 


the  Trade  Act  to  consider  imports  of 
products  "like  or  directly  competitive" 
in  the  case  of  primary  impacted  firms, 
or  whether  the  subject  firm  supplied  a 
component  in  a  product  produced  by  a 
trade  certified  firm  in  the  case  of 
secondary  impact.  As  neither  the  subject 
firm  nor  its  major  declining  customers 
reported  imports  like  or  directly 
competitive  with  the  molten  metal 
sensors  produced  at  the  subject  firm, 
primary  import  impact  did  not  occiu-. 
As  the  subject  firm  did  not  produce  a 
component  used  in  the  products  of  their 
customers,  the  possibility  of  secondary 
import  impact  is  equally  invalid. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  E)C  this  22nd  day  of 
August  2003. 

Elliott  S.  Kushner,    ' 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-24697  Filed-9-29-03:  8:45  am] 
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[TA-W-52,501] 

Hexcel  Corporation,  Kent,  WA;  Notice 
of  Termination  of  Investigation 

Pm-suant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  11,  2003,  in 
response  to  a  worker  petition  filed  by 
the  South  Carolina  Employment 
Services,  on  behalf  of  a  worker  at  Hexcel 
Corporation,  Kent,  Washington.  The 
worker  was  separated  ft-om  the  subject 
firm  more  than  one  year  prior  to  the 
date  of  the  petition.  Section  223  of  the 
Act  specifies  that  no  certification  may 
apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 

The  petitioner  has  requested  that  the 
petition  be  withdravra.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
may  be  terminated. 


Signed  in  Washington,  DC,  this  2nd  day  of 
September  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-24695  Filed  9-29-03:  8:45  am) 

BILLING  CODE  4510-3O-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  ;* 


rrA-W-52,636] 

Hiiti  North  America,  A  Division  of  HilM 
Corporation,  Plant  5,  Tulsa,  OK;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
21,  2003  in  response  to  a  petition  filed 
on  behalf  of  workers  at  Hilti  North 
America,  a  division  of  Hilti  Corporation, 
Plant  5,  Tulsa,  Oklahoma. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC  this  27th  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-24709  Filed  9-29-03:  8:45  am) 
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[TA-W-52,5931 

Implementation  Strategies,  Inc., 
Brooklyn,  NY;  Notice  of  Termination  of 
Investigation 

Pursuant  .to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  Implementation  Strategies, 
Inc.,  Brooklyn,  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  26th  day  of 
August  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade' 

Adjustment  Assistance. 

[FR  Doc.  03-24713 -Filed  9-29-03:  8:45  am] 
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EmploynMnt  and  Training 
Administration 

[TA-W-51,4051 

Itronix  Corporation,  Spokane,  WA; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  application  of  July  11,  2003,  a 
company  official  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  Jime 
9.  2003,  based  on  the  finding  that  the 
petitioning  workers  of  this  firm  do  not 
produce  an  article  within  the  meaning 
of  Section  222  of  the  Trade  Act  of  1974. 
The  denial  notice  was  published  in  the 
Federal  Register  on  June  19,  2003  (68 
FR  36846). 

To  support  the  request  for 
reconsideration,  the  company  supplied 
additional  information  to  supplement 
that  which  wais  gathered  during  the 
initial  investigation.  Upon  further 
review  and  contact  with  the  company, 
it  was  revealed  that  the  company  filed 
the  original  petition  on  behalf  of  the 
entire  focility,  and  not  only  the  product 
development  group  that  was 
investigated  initially  for  TAA  eligibility. 

As  a  result  of  this  clarification,  it  was 
established  that  the  petitioning  worker 
group  was  engaged  in  activities  related 
to  the  production  of  rugged  laptops  and 
handheld  devices.  Consequently, 
information  obtained  in  the  initial 
investigation  indicating  employment, 
sales  and  production  declines  in  the    ' 
relevant  period  could  be  used  to  verify 
TAA  eligibility  criteria.  Finally,  it  was 
established  that  these  declines  could  be 
attributed  to  a  shift  in  production  of 
initial  assembly  of  rugged  laptops  and 
handheld  devices  to  a  foreign  facility, 
and  that  this  production  was  imported 
back  to  the  subject  facility  for  further 
processing. 

Conclusioa 

After  careful  review  of  the  additional 
£acts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Itronix  Corporation, 
Spokane,  Washington,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
fiiin.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 


sepal  ated 


All  workers 
Spokane,  Wasp 
partially 
after  April  3, 
the  date  of  thi^ 
apply  for  adju  itment 
Section  223  ol 


189 /Tuesday,  September  30,  2003 /Notices 


of  Itronix  Corporation, 
ington,  who  became  totally  or 
from  employment  on  or 
l002  through  two  years  from 
certification,  are  eligible  to 

assistance  under 
the  Trade  Act  of  1974. 


Signed  in  Wjashington,  DC  this  22nd  day  of 
August  2003. 

Elliott  S.  Kusliner, 

Certifying  Offi 
Adjustment  i 

[FR  Doc.  03-211701 
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Johnco  Hosiery,  Inc.,  an  Affiliate  of 
Prewett  Associated  IMills,  Fort  Payne, 
AL;  Notice  a  f  Termination  of 
Investigatioi  i       .  - 

Pursuant  t )  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
14,  2003,  in  Response  to  a  worker 
petition  filed  a  company  official  on  ■ 
behalf  of  woikers  at  Johnco  Hosiery, 
Inc.,  an  affiliate  of  Prewett  Associated 
Mills,  Fort  Piyne,  Alabama. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investiga  ion  has  been  terminated. 

Signed  at  W  ishington,  DC,  this  27th  day  of 
August,  2003. 

Linda  G.  Pooh , 

Certifying  Off  iter.  Division  of  Trade 
Adjustment  A^istance. 
(FR  Doc.  03-2'  723  Filed  9-29-03;  8:45  am) 
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[TA-W-52,i 

Kelly  Services,  Inc.,  Sherman,  TX; 
Notice  of  Te^ination  of  investigation 

Pursuant  t^  section  221  of  the  Trade 
Act  of  1974,  |s  amended,  an 
investigation!  was  initiated  on  August 
18,  2003,  in  ibsponse  to  a  petition  filed 
on  behalf  of  Workers  at  Kelly  Services, 
Inc.,  Sherma^,  Texas. 

The  petitiofciing  group  of  workers  is 
covered  by  aa  earlier  petition  filed  on 
August  5,  20  13  (TA-W-52,467),  that  is 


the  subject  o 


for  which  a  c  etermination  has  not  yet 

been  issued,  -"urther  investigation  in 

this  case  woi  Id  duplicate  efforts  and 


an  ongoing  investigation 


serve  no  purpose;  therefore  the 
investigation  imder  this  petition  has 
been  terminated. 

Signed  at  Washington,  DC,  this  27th  day  of 
August,  2003.  , 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-24721  Filed  9-29-03;  8:45  am) 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-52,635] 

Nortli  American  Battery  Company, 
including  Leased  Worlcere  of  Remedy   - 
Staffing,  San  Diego,  CA;  Notice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  21,  2003,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  North  American  Battery 
Company,  San  Diego,  California,  and 
leased  workers  of  Remedy  Staffing,  San 
Diego,  California. 

This  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  July  16,  2003  and  which  remains  in 
effect  (TA-W-52,140).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  25th  day  of 
August,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-24717  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,653] 

Progressive  Processing,  Elyria,  OH; 
Notice  of  Termination  of  investigation 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
21,  2003,  in  response  to  a  petition  filed 
by  the  United  Steelworkers  of  America, 
District  1/Sub-District  1,  on  behalf  of 
workers  at  Progressive  Processing, 
Elyria,  Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentiy, 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  E)C  this  3rd  day  of 
September  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-24692  Filed  9-29-03:  8:45  am] 
BILLING  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,497] 

Renfro  Corp.,  Pulasid  Plant,  Pulaski, 
VA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  11,  2003  in  response 
to  a  virorker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Renfro  Corporation,  Pulaski  Plant, 
Pulaski,  Virginia  (TA-W-52,497). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington^  DC,  this  22nd  day 
of  August,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-24725  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMIENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,449] 

Springs  Industries,  Inc.,  Baby  Products 
Division,  Gainesville,  GA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August  1 , 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Springs  Industries,  Inc.,  Baby 
Products  Division,  Gainesville,  Georgia. 

The  petitioner  has  requested  that  the' 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC,  this  27th  day  of 
August.  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-24726  Filed  9-29-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,646] 

Tetonics,  Inc.,  Jaclcson,  WY;  ^tice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
14,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  Tetonics,  Inc.,  Jackson, 
Wyoming. 

•    The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
In  order  to  establish  a  valid  worker 
group,  there  must  be  at  least  three  full- 
time  workers  employed  at  some  point 
during  the  period  under  investigation. 
Workers  of  the  group  subject  to  this 
investigation  did  not  meet  this 
threshold  level  of  employment. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  27th  day  of 
August,  2003. 

Linda  G.  Poole 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-24707  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  4S10-30-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,628] 

V.I.  Prewett  &  Son,  Inc.,  an  Affiliate  of 
Prewett  Associated  Mills,  Fort  Payne, 
AL;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
20,  2003  in  response  to  a  worker 
petition  filed  a  company  official  on 
behalf  of  workers  at  V.I.  Prewett  &  Son, 
Inc.,  an  affiliate  of  Prewett  Associated 
Mills,  Fort  Payne,  Alabama. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  27th  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-24718  Filed  9-29-03:  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,614] 

Watlow  Controls,  Winona,  MN;  Notice 
of  Termination  of  Investigation 

Pursuant  to  sectioft  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
19,  2003.  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at     ' 
Watlow  Controls,  Winona,  Minnesota. 

The  petitioner  has  withdrawn  this 
petition;  thus,  further  investigation 
would  serve  no  purpose  and  the 
investigation  is  terminated. 

Signed  at  Washington,  DC.  this  26th  day  of 
August,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-24719  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  4510-30-4> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,617] 

Wee  Socks,  An  Affiliate  of  Prewett 
Associated  Mills,  Fort  Payne,  AL; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  19,  2003  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Wee  Socks,  an 
affiliate  of  Prewett  Associated  Mills, 
Fort  Payne,  Alabama. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  27th  day  of 
.\ugust,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-24710  Filed  9-29-03:  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

Maritime  Advjsory  Committee  for 
Occupational  Safety  and  Health; 
Meeting 

agency:  Occupational  Safety  anld  Health 
Administration  (OSHA).  Labor. 
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ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health: 
Notice  of  meeting. 

SUMMARY:  The  Maritime  Advisory 
.  Committee  for  Occupational  Safety  and 
Health  (MACOSH)  has  been  established 
to  advise  the  Assistant  Secretary  of 
Labor  for  OSHA  on  issues  relating  to 
occupational  safety  and  health  in  the 
maritime  industries.  The  purpose  of  this 
Federal  Register  notice  is  to  annoimce 
the  first  meeting  of  the  committee. 
DATES:  The  committee  will  meet  on 
October  15  and  16.  2003.  On  October  15, 
the  committee  will  meet  from  9  a.m. 
until  5  p.m.;  on  October  16,  the 
committee  will  meet  from  8:30  a.m. 
until  approximately  2  p.m. 
ADDRESSES:  The  committee  will  meet  at 
the  U.S.  Department  of  Labor,  located  at 
200  Constitution  Avenue,  NW., 
Washington,  DC;  however,  public 
participants  must  enter  the  DOL 
building  at  its  main  entrance  at  3rd  and 
C  Streets.  On  October  15,  the  conunittee 
will  meet  in  rooms  N-3437A-C;  on 
October  16,  the  committee  will  meet  in 
C-5320  Room  6. 

Mail  comments  in  response  to  this 
notice  to  the  Office  of  Maritime,  OSHA, 
U.S.  Department  of  Labor,  Room  N- 
3609,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Phone:  (202) 
693-2086;  fax:  (202) 693-1663. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Press  inquiries)  Bonnie  Friedman, 
OSHA,  Office  of  Communications, 
Room  N-3647,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  Telephone: 
(202) 693-1999. 

SUPPLEMENTARY  INFORMATION:  All 
interested  persons  are  invited  to  attend 
the  public  meeting  of  MACOSH. 
Individuals  with  disabilities  wishing  to 
attend  should  contact  Vanessa  L.  Welch 
at  (202)  693-2080  no  later  than  October 
6  to  obtain  appropriate 
accommodaUons.  Entry  into  the 
Department  of  Labor  will  require 
screening  through  security  and  requires 
a  photo  ID. 

The  meeting's  agenda  will  include 
discussion  of  the  role  of  the  advisory 
committee;  the  committee's  goals; 
current  program  activities;  industry 
hazards;  and  organizational  and 
administrative  matters. 

Public  Participation:  Written  or  a 
request  to  make  an  oral  presentation  on 
an  agenda  item  may  be  submitted  to 
Paul  Bolon  at  Office  of  Maritime,  OSHA, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room 
N3609,  Washington,  DC  20210.  A 
request  to  make  an  oral  presentation  to 
the  commmittee  may  be  granted  if  time 


The 


permits, 
amount  of 
should  state 
the  capacit] 
appear,  and 
presentatioi 

Authority: 

authority  of 
Occupationa! 
(29  U.S.C 
Committee 
part  1912. 

Signed  at 
of  September 
John  L. 
Assistant 
[FR  Doc.  03-; 
BILUNG  CODE 


request  should  state  the 
time  permits,  The  request 
the  amount  of  time  desired, 
in  which  the  person  will 
an  outline  of  the 


65) 

Act 


This  notice  is  issued  under  the 
Actions  6(b)(1)  and  7(b)  of  the 
Safety  and  Heahh  Act  of  1970 
,  656,  the  Federal  Advisory 
(5  U.S.C.  App.  2),  and  29  CFR 


\  Washington.  DC,  this  22nd  day 
2003. 


Hens  law 

Sec  vtary  t 


of  Labor 
;4660  Filed  9-20-03;  8:45  am] 


i510-26-M 


MEDICAREIPAYMENT  ADVISORY 
COMMISSION 

Commissioh  Meeting 

AGENCY:  Medicare  Payment  Advisory 
Commissioi 

ACTION:  Not  ce  of  meeting. 


SUMMARY:  T  le  Commission  will  hold  its 
next  public  nieeting  on  Thursday, 
October  9,  2»03,  and  Friday,  October  10, 
2003,  at  the  Ronald  Reagan  Building, 
Intemationd  Trade  Center,  1300 
Pennsylvan  a  Avenue,  NW., 
Washington ,  DC.  The  meeting  is 
tentatively  <  cheduled  to  begin  at  10  a.m. 
on  October  >.  and  at  9  a.m.  on  October 
10. 

Topics  foi  discussion  include: 
beneficiarie  >'  access  to  care  in  Medicare; 
hospital  out  patient  prospective  payment 
issues;  grovM  th  and  variation  in  the  use 
of  physiciaii  services;  Medicare+Choice 
and  Medigab;  disease  management; 
preliminaryjdata  and  workplans  for 
payment  adequacy  analyses,  including 
ambulatory  purgical  centers,  post-acute 
care  providers. 

Agendas  will  be  e-mailed 
approximately  one  week  prior  to  the 
meeting.  The  final  agenda  will  be 
available  on  the  Commission's  website 
(www.MedPAC.gov). 

ADDRESSES:  JMedP AC'S  address  is:  601 
New  Jersey  \venue,  NW.,  Suite  9000, 
Washington  DC  20001.  The  telephone 

number  is  (;  02)  220-3700. 

T 

FOR  FURTHEI^  INFORMATION  CONTACT: 

Diane  Elliscti,  Office  Manager,  (202) 
220-3700.    • 

Mark  E.  Nfilllr, 

Executive  Diivctor. 

[FR  Doc.  03-^4767  Filed  9-2&-03;  8:45  am] 

BILUNG  COOE  ft20-BW-M 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO,  UNITED 
STATES  SECTION 

Notice  of  Public  Review  Period 
Extension  for  Draft  Environmental 
Impact  Statement  for  Alternative 
Vegetation  Maintenance  Practices  for 
the  Lower  Rio  Grande  Flood  Control 
Project  in  Cameron,  Hidalgo,  and 
Willacy  Counties,  TX 

AGENCY:  International  Boundary  and 
Water  Commission,  United  States  and 
Mexico,  United  States  Section. 

ACTION:  Notice  of  public  review  period 
extension  for  Draft  Environmental 
Impact  Statement. 

SUMMARY:  The  United  States  Section, 
International  Boundary  and  Water 
Commission  (USIBWC),  received  a 
request  from  Department  of  Interior 
(DOI)  on  August  27,  2003  for  an 
extension  of  the  public  review  period 
for  the  Draft  Environmental  Impact 
Statement  (DEIS)  on  Alternative 
Vegetation  Maintenance  Practices  for 
the  Lower  Rio  Grande  Flood  Control 
Project  in  Cameron,  Hidalgo,  and 
Willacy  Counties,  Texas.  The  DOI 
indicated  they  did  not  receive  the  DEIS 
until  August  25,  2003  and  requested  a 
45-day  extension  from  that  date.  The 
USIBWC  has  extended  the  public 
comment  period  for  the  DEIS  to 
Thursday,  October  9,  2003  to 
accommodate  DOI  s  request. 

DATES:  Written  comments  are  now 
requested  by  October  9,  2003. 

ADDRESSES:  Comments  should  be 
addressed  to:  Carolyn  Miuphy,  Chief, 
Environmental  Section,  CESWG-PE-PR, 
Department  of  the  Army,  Galveston 
District,  Corps  of  Engineers,  P.O.  Box 
1229,  Galveston,  Texas  77553-1229. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Douglas  Echlin,  Acting  Chief, 
Environmental  Management  Division, 
USIBWC,  4171  North  Mesa  Street,  C- 
100,  El  Paso,  Texas  79902  or  call  (915) 
832-4741,  e-mail: 
dougechlin@ibwc.state.gov. 

Dated:  September  24.  2003. 
Mario  Lewis, 
General  Counsel. 
[FR  Doc.  03-24833  Filed  9-29-03:  8:45  am) 

BILUNG  CODE  4710-<»-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-117] 

Notice  of  Information' Collection  Under 
0MB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection 
under  0MB  review. 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  b^-  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  on  or  before  October  30, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Application  for  a  Patent 
License. 

OMB  Number:  2  700-0039. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  An  application  for  a 
license  under  a  patent  or  a  patent 
application  owned  by  NASA  is  required 
by  35  U.S.C.  209  and  37  CFR  part  404. 
The  information  supplied  by  an 
applicant  for  a  patent  license  is  used 
NASA  to  make  agency  determinations 
that  NASA  should  either  grant  or  deny 
a  request  for  a  patent  license,  and 
whether  the  license  should  be  exclusive, 
partially  exclusive,  or  nonexclusive. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households. 

Number  of  Respondents:  85. 

Responses  Per  Respondent:  1. 

Annual  Responses:  85. 

Hours  Per  Request:  8. 

Annual  Burden  Hours:  680. 

Frequency  of  Report:  Once. 

Patricia  Dunnington, 

Chief  Information  Officer.  Office  of  the 
Administrator. 

[FR  Doc.  03-24784  Filed  9-29-03:  8:45  am] 

BILLING  CODE  7S10-<I1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-118]  ' 

Notice  of  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportxmity  to 
comment  on  proposed  and/ or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  on  or  before  October  30, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Patent  License  Report. 

OMB  Number;  2700-rOOlO. 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  All  federal  agencies 
are  authorized  under  35  U.S.C.  209  and 
37  CFR  404.5  to  require  patent  licensees 
to  periodically  submit  reports  which 
describe  the  steps  taken  to  achieve  and 
maintain  practical  application  of  the 
licensed  inventions.  The  information  is 
used  by  NASA  attorneys  and  technology 
transfer  specialists  to  determine  if  a 
licensee  is  achieving  and  maintaining 
practical  application  of  the  licensed 
inventions  as  required  by  its  license 
agreement. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households. 

Number  of  Respondents:  90. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  90. 

Hours  Per  Request:  V2  hour. 

Annual  Burden  Hours:  45. 

Frequency  of  Report:  Annually. 

Patricia  Dunnington, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

[FR  Doc.  03-24785  Filed  9-29-03:  8:45  am) 

BILUNG  COD€  7510-01-f> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-119]  * 

Notice  of  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection 
imder  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  iidormation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  on  or  before  October  30, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Afiairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Patents — Grants  and 
Cooperative  Agreements. 

OMB  Number:  2700-0048. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information 
collected  is  required  to  ensm^  the 
proper  disposition  of  rights  to 
inventions  made  in  the  coiu-se  of  NASA- 
funded  research.  The  requirement  is 
codified  in  14  CFR  1260.28. 

Affected  Public:  Not-for-profit 
institutions;  Business  or  other  for-profit; 
State,  local,  or  tribal  government. 

Number  of  Respondents:  9082. 

Responses  Per  Respondent:  1. 

Annual  Responses:  9082. 

Hours  Per  Request:  20-60  minutes 
each. 

Annual  Burden  Hours:  16,150. 

Frequency  o/fleporf;  Annually. 

Patricia  Dunnington, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

|FR  Doc.  03-24786  Filed  9-29-03;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic«:  03-120] 

Notice  of  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection 
under  OMB  review. 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  AH  comments  should  be 
submitted  on  or  before  October  30, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Ti'le:  Small  Business  and  Small 
Disad  /antaged  Business  Concerns 
(Mentor-Protege  Program). 

OMB  Number:  2700-0078. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  Information  is 
required  by  NASA  to  monitor  the 
performance  and  progress  of  both  the 
mentor  and  the  protege  firms  in  this 
developmental  assistance  program,  as 
delineated  in  the  Mentor-Protege 
'Agreement.  Semi-annual  reports  will 
serve  as  an  internal  control  measure  to 
achieve  Agency  objectives  and  by 
serving  as  a  check  and  balance  against 
undesired  action  or  consequences.  This 
requirement  is  codified  at  48  CFR 
1819.72. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  26. 

Responses  Per  Respondent:  2. 

Annual  Responses:  52. 

Hours  Per  Request:  1.5. 

Annual  Burden  Hours:  78. 

Frequency  of  Report:  Semi-annually. 

Patricia  Dunnington, 

Chief  Information  Officer.  Office  of  the 

Administrator. 

(FR  Doc.  03-24787  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  7S10-01-P 


189 /Tuesday,  September  30,  2003 /Notices 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-ipi] 

Notice  of  Information  Collection  Under 
OMB  Revie^ 

AGENCY:  Naljional  Aeronautics  and 
Space  Admiiistration  (NASA). 

ACTION:  Notice  of  information  collection 
under  OMB  review. 


SUMMARY:  The  National  Aeronautics  and 
Space  Admi|iistration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  publ  ic  and  other  Federal 
agencies  to  t  ike  this  opportunity  to 
comment  on  proposed  and/or 
continuing  i[iformation  collections,  as 


required  by 
Act  of  1995 


he  Paperwork  Reduction 
Pub.  L.  104-13,  44  U.S.C. 


3506(c)(2)(A)). 


DATES:  All 
submitted 
2003. 


o  )mments  should  be 
oi  or  before  October  30, 


FOR  FURTHEP 

Nancy  Kaph  n 
(202)  358-1 

Title:  Unc  )mpensated 

OMB  Nun  ber. 


ADDRESSES:  \11  comments  should  be 
addressed  tc  Desk  Officer  for  NASA; 
Office  of  Inf(  )rmation  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Roan  10236;  New  Executive 
Office  Build  ng;  Washington,  DC  20503. 


INFORMATION  CONTACT:  Ms. 

NASA  Reports  Officer, 
72. 

Overtime. 
2700-0080. 


Type  of  re  new:  Extension  of  a 
currently  ap  )roved  collection. 

Need  and  Uses:  Information  collected 
is  required  t( )  evaluate  the  use  of 
"uncompensated  overtime"  in  bids  and 
proposals  simmitted  to  NASA  for  the 
award  of  contracts  for  technical  and 
professional  services  in  support  of 
NASA's  misi  ;ion  and  in  response  to 
contractual  lequirements.  The 
requirement  is  based  on  section  834  of 
Public  Law  :  01-510  (10  U.S.C.  2331) 


and  FAR  37 


115. 


Affected  P  nblic:  Bi^iness  or  other  for- 
profit.  Y^ 

Number  o  Respondents:  300. 

Responses  Per  Respondent:  1. 

Annual  Rt  sponses:  300. 

Hours  Per  Request:  3.25. 

Annual  Bi  rden  Hours:  975. 

Frequency  of  Report:  On  occasion. 


on, 

on  Officer,  Office  of  the 


Patricia  Dunntngto 

Chief  Informa  ic 
Administratoi 

|FR  Doc.  03-2  1788  Filed  9-29-03;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-122] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  TheJ^Jational  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  on  or  before  December  1, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Amy  Williams,  NASA 
Langley  Research  Center,  Mail  Stop  400, 
Hampton,  VA  23681-2199. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Evaluating  the  Effectiveness  of 
the  2003-2004  NASA  Science  Files/ 
Coimect  Program  Series. 

OMB  Number:  2700-. 

Type  of  review:  New  collection. 

Need  and  Uses:  Surveying  the 
registrants  of  NASA  educational 
programs  is  necessary  in  order  to 
.  determine  the  programs'  effectiveness. 

Affected  Public:  State,  local,  or  tribal 
government;  Individuals  or  households; 
Business  or  other  for-profit;  Not-for- 
profit  institutions. 

Number  of  Respondents:  250. 

Responses  Per  Respondent:  1. 

Annual  Responses:  250. 

Hours  Per  Request:  15  minutes.     - 

Annual  Burden  Hours:  62.5. 

Frequency  of  Report:  Randomized. 

Patricia  L.  Dunnington, 

Chief  Information  Officer,  Office  of  the 

Administrator. 

[FR  Doc.  03-24789  Filed  9-29-03;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-1 23]- 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
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continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  on  or  before  December  1, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Celeste  Dalton,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Financial  Monitoring  and 
Control — Grants  and  Cooperative 
Agreements. 

OMB  Number:  2700-0049. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information 
collected  is  required  to  ensure  the 
proper  accounting  of  Federal  funds 
provided  under  grants  and  cooperative 
agreements  with  institutions  of  higher 
'  education  and  other  non-profit 
organizations. 

Affected  Public:  Not-for-profit 
institutions. 

Number  of  Respondents:  1,172. 

Responses  Per  Respondent:  varies. 

Annual  Responses:  47,710. 

Hours  Per  Request:  varies. 

Annual  Burden  Hours:  291,326. 

Frequency  of  Report:  As  needed. 

Patricia  L.  Dunnington, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

[FR  Doc.  03-24790  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Historical  Materials; 
Opening  of  Materials 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  files  from  the 
Nixon  Presidential  historical  materials. 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  Title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Art  (PRMPA,  44 
U.S.C.  2111  note)  and  1275.42(b)  of  the 
PRMPA  Regulations  implementing  the 
Act  (36  CFR  Part  1275),  the  agency  has 


identified,  inventoried,  and  prepared  for 
public  access  integral  file  segments 
among  the  Nixon  Presidential  historical 
materials. 

DATES:  The  National  Archives  and 
Records  Administration  (NARA)  intends 
to  make  these  materials  described  in 
this  notice  available  to  the  public 
beginning  November  14,  2003.  In 
accordance  with  36  CFR  1275.44,  any 
person  who  believes  it  necessary  to  file 
a  claim  of  legal  right  or  privilege 
concerning  access  to  these  materials 
should  notify  the  Archivist  of  the 
United  States  in  writing  of  the  claimed 
right,  privilege,  or  defense  before 
October  30,  2003. 

ADDRESSES:  The  materials  will  be  made 
available  to  the  public  at  the  National 
Archives  at  College  Park  research  room, 
located  at  8601  Adelphi  Road,  College 
Park,  Maryland  beginning  at  8:45. 
Researchers  must  have  a  NARA 
researcher  card,  which  they  may  obtain 
when  they  arrive  at  the  facility. 
Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  at  College 
Park,  8601  Adelphi  Road,  College  Park, 
Maryland  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Weissenbach,  Director,  Nixon 
Presidential  Materials  Staff,  301-837- 
3290. 

SUPPLEMENTARY  INFORMATION:  The 

integral  file  segments  of  textual 
materials  to  be  opened  on  November  14, 
2003,  consist  of  34  cubic  feet.  The  White 
House  Central  Files  Unit  is  a  permanent 
organization  within  the  White  House 
complex  that  maintains  a  central  filing 
and  retrieval  system  for  the  records  of 
the  President  and  his  staff.  Some  of  the 
materials  are  from  the  White  House 
Central  Files,  Subject  Files.  The  Subject 
Files  are  based  on  an  alphanumericaJ 
file  scheme  of  61  primary  categories. 
Listed  below  are  the  integral  file 
segments  from  the  White  House  Central 
Files,  Subject  Files  in  this  opening. 

1.  Subject  Category:  Volume:  30  cubic 
feet 

Federal  Government  (FG) 
FG  107    District  of  Columbia 

Redevelopment  Land  Agency 
FG  108    Eleanor  Roosevelt  Memorial 

Foundation 
FGllO    Export  Administration  Review 

Board 
FG  111    Export  Expansion  Advisory 

Committee 
FG  1 1 2    Export-Import  Bank  of  the 

United  States 
FG  113    Farm  Credit  Administration 
FG  114    Father  [Jacques]  Marquette 

Tercentenary  Commission 


FG171     National  Commission  on 

Product  Safety 
FG  1 72     National  Commission  on 

Reform  of  Federal  Criminal  Laws 
FG  205    President's  Council  on 

Physical  Fitness  and  Sports     « 
FG  206    President's  Council  on 

Recreation  and  Natural  Beauty 
FG  207    President's -Council  on  Youth 

Opportunity 
FG  208    President's  Foreign 

Intelligence  Advisor>'  Board 
FG  346    President's  Advisory 

Committee  on  Environmental  Merit. 

Award  Program 
FG  347    National  Center  for  Housing 

Management 
FG  348    National  Advisory  Council  on 

Drug  Abuse  Prevention 
FG  349    Advisory  Panel  on  Heart 

Disease 
FG  350    Interagency  Classification 

Review  Committee 
FG  351    National  Commission  on  the 

Financing  of  Postsecondary  Education 
FG  352    National  Commission  on         -  ' 

International  Radio  Broadcasting 
FG  353    National  Advisory  Council  on 

Equality  of  Educational  Opportunity. 
FG  354    Commission  on  the 

Organization  of  Government  for  the 

Conduct  of  Foreign  Policy 
FG  355    Cabinet  Committee  to  Combat 

Terrorism 
FG  356    Old  West  Regional 

Commission 
FG  357    Pacific  Northwest  Regional 

Commission 
FG  358    Commission  on  the  Review  of 

the  National  Policy  toward  Gambling 
FG  359    Student  Loan  Marketing 

Association 
FG  360    National  Study  Commission  on 

Water  Pollution 
FG  361     Inter-American  Foundation 
FG  362    National  Conunission  for 

Industrial  Peace 
FG  363    Consumer  Product  Safety 

Commission 
FG  364    Pennsylvania  Avenue 

Development  Corporation 
FG  365     Marine  Mammal  Commission 
FG  366    National  Advisory  Council  on 

Indian  Education 
FG  367    Ad  Hoc  Advisory  Group  on 

Commonwealth  Status  (Puerto  Rico) 
FG  368    President's  Export  Council 
FG  369    President's  Interagency 

Committee  on  Export  Expansion 
FG  370    American  Revolution 

Bicentennial  Administration 
FG  371     National  Commissions  for  the 

Review  of  Federal  and  State  Laws 

Relating  to  Wiretapping  and 

Electronic  Surveillance 
FG  372    Defense  Manpower 

Commission 
FG  373    National  Commission  for  the 

Observance  of  World  Population  Year 
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FG  374    United  States  Railway 
Association 

FG  375    Federal  Council  on  the  Aging 

FG  376    National  Commission  on  - 
Manpower  Policy 

FG  378    President's  Committee  on  Food. 

FG  379    President's  Committee  on  East- 
West  Trade  Policy 

2.  One  file  group  from  the  Staff 
Member  and  Office  Files,  listed  below 
will  also  be  made  available  to  the 
public.  This  consists  of  materials  that 
were  transferred  to  the  Central  Files  but 
were  not  incorporated  into  the  Subject 
Files. 

File  Group:  William  Rhatican; 
Volume:  1  Cubic  Foot. 

3.  White  House  Central  Files,  Name 
Files:  Volume:  2  Cubic  Feet. 

Three  files  are  from  the  White  House 
Central  Files,  Name  Files.  The  Name 
Files  were  used  for  routine  materials 
filed  alphabeticsilly  by  the  name  of  the 
correspondent;  copies  of  documents  in 
the  Name  Files  are  usually  filed  by 
subject  in  the  Subject  Files.  The  Name 
Files  relating  to  the  following  three 
individuals  will  be  made  available  with 
this  opening. 

Hebert,  Mabel  L. 
Moore,  Peter 
Stem.  Albert 

4.  White  House  Motion  Picture  Film: 
In  addition,  this  opening  consists  of 

seventy  two  rolls  of  motion  picture  film. 
The  film  was  located  among  previously 
released  textual  materials.  The  motion 
picture  film  primarily  chronicles  the 
activities  of  the  President  and  the  White 
House  staff. 

5.  Previously  restricted  materials 
Volume:  1  cubic  foot. 

A  number  of  documents  which  were 
previously  withheld  from  public  access 
have  been  re-reviewed  for  release  and  or 
declassified  under  the  provisions  of 
Executive  Order  12958,  or  in  accordance 
with  36  CFR  1275.56  (Public  Access 
Regulations). 

Public  access  to  some  of  the  items  in 
the  file  segments  listed  in  this  notice 
will  be  restricted  as  outlined  in  36  CFR 
1275.50  or  1275.52  '{Public  Access 
Regulations). 

Dated:  September  23,  2003. 
John  W.  CarUn, 

Archivist  of  the  United  States. 

(PR  Doc.  03-24623  Filed  9-29-Q3;  8:45  am] 

MLUNC  COOE  7S1S-41-P 


NATIONAL  dREDIT  UNION 
ADMINISTRATION 


Agency 
Activities 
Revision  of 
Information 
Request 


Infolmation  i 


Collection 
Submission  to  OIMB  for 
Previously  Approved 
Collection;  Comment 


agency: 

Administration 
ACTION: 


NatU)nal  Credit  Union 

(NCUA). 
Reqi^st  for  comment. 


SUMMARY:  Th  3  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  vlanagement  and  Budget 
(OMB)  for  rei  riew  eind  clearance  under 
the  Paperwoik  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  informa  ion  collection  is  published 
to  obtain  con  ments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
December  1,>003. 
ADDRESSES:  I  iterested  parties  are 
invited  to  sul  imit  written  comments  to 
NCUA  Clears  nee  Officer  or  OMB 
Reviewer  list  ;d  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (  '03)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  No.  (703)  518-6669,  E- 
mail:  mcnamira@ncua.gov. 

OMB  Revie  wen  Mr.  Joseph  F.  Lackey, 
(202)  395^7  H,  Office  of  Management 
and  Budget,  ]  Loom  10226,  New 
Executive  Of  ice  Building,  Washington, 
DC  20503.      ' 
FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  information  collection 
request,  with  applicable  supporting 
documentati(  n,  may  be  obtained  by 
calling  the  N  ]UA  Clearance  Officer, 
Neil  McNamii-a,  (703)  518-6447.  It  is 
also  available  on  the  following  Web  site: 
httpj/www.!\  CUA.gov. 
SUPPLEMENTA  ^Y  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Numi  ten  3133-0154. 

Form  Num  ler:  N/A. 

Type  of  Re  'iew:  Reinstatement,  with 
change,  of  a  |  reviously  approved 
collection  for  which  approval  has 
expired. 

Title:  Prompt  Corrective  Action 
Regulation;  I^sk-Based  Net  Worth 
Requirement 

Descriptioi :  This  collection  merges  to 
include  the  firmer  3133-0161  Prompt 
Corrective  Ac  tion  Regulation.  Section 
216  of  the  Federal  Credit  Union  Act,  12. 

d)  requires  the  NCUA 

Board  to  ado|  it  by  regulation  a  system  of 

prompt  corrective  action  indexed  to  five 

ries  which  section  216 

S  ection  216  of  the  Federal 

Act,  12.  U.S.C.  1790(d) 


capital  categc 
establishes 
Credit  Union 


also  requires  the  NCUA  Board  to  adopt, 
as  a  separate  component  of  its  system  of 
prompt  corrective  action,  a  risk-based 
net  worth  requirement  to  apply  to  credit 
unions  defined  as  "complex".  The 
regulation  issued  to  meet  this  mandate 
includes  mandates  for  collection  of 
information  in  certain  cases. 

Respondents:  All  Federally  Insured 
Credit  Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  885. 

Estimated  Burden  Hours  Per 
Response:  52.4  hours. 

Frequency  of  Response: 
Recordkeeping,  reporting  on  occasion, 
quarterly  and  semi-annually. 

Estimated  Total  Annual  Burden 
Hours:  48,476  hours. 

Estimated  Total  Annual  Cost:  SO. 

By  the  National  Credit  Union 
Administration  Board  on  September  24, 
2003. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  03-24763  Filed  9-29-03;  8:45  am] 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Revision  to  Previously  Approved 
Information  Collection;  Comment 
Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.chapter  35). 
These  information  collections  were 
originally  published  on  April  29, 1999. 
No  comments  were  received. 
DATES:  Comjnents  will  be  accepted  until 
December  1,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  James  L. 
Baylen,  (703)  518-6411,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428,  Fax  No.  703-518-6433,  E-mail: 
jbaylen@ncua.gov. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
'James  L.  Baylen,  (703)  518-6411. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number;  3133-0155. 

Form  Numbers:  CLF-8700  CLF-8705 
CLF-8706  NCUA-7005. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Central  Liquidity  Facility  group/ 
agent  membership  and  loan  activity 
forms. 

Description:  Forms  used  in 
conjunction  with  agent  member's 
request  for  facility  advances,  to  request 
agent  membership  in  the  Central 
Liquidity  Facility  and/or  to  establish 
terms  of  relationship  between  credit 
unions,  agent  members  and  agent  group 
representatives. 

Respondents:  Credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  248. 

Estimated  Rurden  Hours  Per 
Response:  1.9  hours. 

Frequency  of  Response:  Reporting  and 
other. 

Estimated  Total  Annual  Burden 
Hours:  128. 

Estimated  Total  Annual  Cost:  none. 

By  the  National  Credit  Union 
Administration  Board  on  September  24, 
2003. 

Becky  Baker, 
Secretary  of  the  Board. 

|FR  Doc.  03-24764  Filed  9-2»-03;  8:45  am] 
BILLING  CODE  7535-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-454  and  STN  50-455] 

Exelon  Generation  Company,  LLC, 
Byron  Station,  Units  1  and  2; 
Exemption 

1.0    Background 

The  Exelon  Generation  Company,  LLC 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-37  and 
NPF-66  which  authorizes  operation  of 
the  Byron  Station,  Units  1  and  2.  The 
licenses  provide,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 


The  facility  consists  of  two 
pressurized-water  reactors  located  in 
Ogle  County  in  Illinois. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  pvt  50,  requires, 
among  other  items,  that  each  boiling  or 
pressurized  light-water  nuclear  power 
reactor  fueled  with  oxide  pellets  within 
cylindrical  zircaloy  or  ZIRLO  cladding, 
must,  as  provided  in  paragraphs  (b) 
through  (d)  of  10  CFR  50.44,  include 
means  for  control  of  hydrogen  gas  that 
may  be  generated,  following  a 
postulated  loss-of-coolant  accident 
(LOCA)  by: 

(1)  Metal-water  reaction  involving  the 
fuel  cladding  and  the  reactor  coolant. 

(2)  Radiolytic  decomposition  of  the 
reactor  coolant,  and 

(3)  Corrosion  of  metals. 

Section  50.46  of  Title  10  of  the  Code  of 
Federal  Regulations,  "Acceptance 
Criteria  for  Emergency  Core  Cooling 
Systems  for  Light-Water  Nuclear  Power 
Reactors,"  requires,  among  other  items, 
that  each  boiling  or  pressurized  light- 
water  nuclear  power  reactor  fueled  with 
uranium  oxide  pellets  within 
cylindrical  zircaloy  or  ZIRLO  cladding, 
must  be  provided  with  an  emergency 
core  cooling  system  (ECCS)  that  must  be 
designed  so  that  its  calculated  cooling 
performance  following  postulated 
LOCAs  conforms  to  the  criteria  set  forth 
in  paragraph  (b)  of  10  CFR  50.46. 
Section  50.46  also  requires  that  ECCS 
cooling  performance  must  be  calculated 
in  accordance  vyith  an  acceptable 
evaluation  model  and  must  be 
calculated  for  a  number  of  postulated 
LOCAs  of  different  sizes,  locations,  and 
other  properties  sufficient  to  provide 
assurance  that  the  most  severe 
postulated  LOCAs  are  calculated. 
Section  50.46  provides  further  that  an 
acceptable  evaluation  model  may  be 
developed  in  conformance  with  the 
features  of  10  CFR  part  50,  appendix  K 
models. 

Appendix  K  to  part  50  of  Tide  10  of 
the  Code  of  Federal  Regulations,  "ECCS 
Evaluation  Models,"  requires,  among 
other  items,  that  the  rate  of  energy 
release,  hydrogen  generation,  and 
cladding  oxidation  from  the  metal/water 
reaction  shall  be  calculated  using  the 
Baker-Just  equation. 

In  summary,  10  CFR  50.44,  10  CFR 
50.46,  and  10  CFR  part  50,  appendix  K, 
make  no  provisions  for  use  of  fuel  rods 
clad  in  a  material  other  than  Zircaloy  or 
ZIRLO.  The  licensee  has  requested  the 
use  of  a  limited  number  of  "lower  tin" 
ZIRLO  clad  replacement  fuel  rods  in 
one  lead  test  assembly  (LTA)  with  a  tin 
composition  that  is  less  than  the 
licensing  basis  for  ZIRLO  tin 


composition,  as  defined  in 
Westinghouse  design  specifications. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  an  exemption  from  the 
requirements  of  10  CFR  part  50  only  if 

(1)  the  exemption  is  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  is  consistent  with 
the  common  defense  and  security;  and 

(2)  special  circumstances  are  present. 
Special  circumstances  are  present  if 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Tne  licensee  here  requests  an 
exemption  in  order  to  use  newly 
developed  low  tin  ZIRLO  that  is  an 
improved  version  of  the  ZIRLO  material, 
and  is  not  described  in  WCAP-12610- 
P-A,  "VANTAGE+  Fuel  Assembly 
Reference  Core  Report,"  which 
describes  the  use  of  ZIRLO  clad  fuel. 
The  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request(s)  and,  for  the  reasons  set  forth 
below,  concludes  that  the  licensee 
would  meet  the  underlying  purpose  of 
10  CFR  50.44,  50.46  and  part  50, 
appendix  K. 

The  imderlying  purpose  of  10  CFR 
50.44  is  to  ensure  that  means  are 
provided  for  the  control  of  hydrogen  gas 
that  may  be  generated  following  a 
LOCA.  The  licensee  has  provided  means 
for  controlling  hydrogen  gas  and  has 
previously  considered  the  potential  for 
hydrogen  gas  generation  stemming  from 
a  metal-water  reaction.  The  LTA  rods 
containing  the  lower  tin  ZIRLO  (LT-2) 
cladding  are  similar  in  chemical 
composition  to  zircaloy  cladding. 
Accordingly,  previous  calculations  of 
hydrogen  production  resulting  from  a 
metal-water  reaction  will  not  be 
significantly  changed.  As  such, 
application  of  10  CFR  50.44  is  not 
necessary  for  the  licensee  to  achieve  its 
underlying  purpose  in  these 
circumstances. 

The  underlying  purpose  of  10  CFR 
50.46,  and  lo'CFR  part  50,  appendix  K, 
is  to  establish  requirements  for  the 
calculation  of  ECCS  performance.  The 
ECCS  performance  requirements 
include  peak  cladding  temperature, 
maximum  cladding  oxidation,  hydrogen 
generation,  and  coolable  geometry.  With 
respect  to  10  CFR  50.46,  the  licensee  has 
previously  performed  a  LOCA  safety 
analysis  using  the  approved 
Westinghouse  methodology  including 
the  Byron  Station  ECCS  Model  Safety 
Analysis  of  Record  for  LTAs  of  lower  tin 
ZIRLO  (LT-1)  cladding.  The  unique 
features  of  the  LTAs  were  evaluated  for 
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effects  on  the  LOCA  analysis.  The  result 
showed  that  the  Byron  Station  ECCS 
Model  Safety  Analysis  of  Record 
remained  bounding  for  those  LTAs.  The 
staff  recognizes  that  the  current  LTAs 
will  be  located  at  non-limiting  core 
locations,  and  the  ZIRLO  (LT-2)  is  very 
similar  to  the  approved  ZIRLO  and  the 
previously  exempted  ZIRLO  (LT-1)  in 
chemical  composition  and  mechanical 
behavior.  Accordingly,  the  currently 
approved  methodology  for  analyzing 
ECCS  performance  is  acceptable  to 
apply  for  the  low  tin  ZIRLO  (LT-2) 
LTAs,  as  is  further  discussed  below 
with  respect  to  the  Baker-Just  equation. 
As  also  discussed  belOw,  results  of 
comparative  LOCA  calculations  with 
the  same  plant  operating  parameters  ' 
will  be  performed  in  the  reload  analysis 
for  Cycle  13  to  verify  that  the  current 
ECCS  Model  Safety  Analysis  of  Record 
remains  bounding  for  these  four  LTAs 
for  Bjrron  Station  Unit  1  Cycle  13. 

Paragraph  I.A.5  of  appendix  K  to  10 
CFR  part  50  states  that  the  rates  of 
energy,  hydrogen  concentration,  and 
cladding  oxidation  from  the  metal-water 
reaction  shall  be  calculated  using  the 
Baker-Just  equation.  Since  the  BaJcer- 
Just  equation  presumes  the  use  of 
zircaloy  clad  fuel,  strict  application  of 
the  rule  would  not  permit  use  of  the 
equation  for  the  ZIRLO  {LT-2)  cladding 
for  determining  acceptable  fuel 
performance.  The  underlying  intent  of 
this  portion  of  the  Appendix  K, 
however,  is  to  ensure  that  analysis  of 
fuel  response  to  LOCAs  is 
conservatively  calculated.  Due  to  the 
similarities  in  the  chemical  composition 
of  the  ZIRLO  (LT-2)  and  zircaloy,  the 
application  of  the  Baker-Just  equation  in 
the  analysis  of  the  improved  ZIRLO 
(LT-2)  clad  fuel  will  conservatively 
bound  all  post-LOCA  scenarios.  Thus, 
application  of  appendix  K,  paragraph 
I.A.5,  is  not  necessary  for  the  licensee  to 
achieve  the  underlying  purpose  of  the 
rule  in  these  circiimstance. 

According  to  the  submittal,  the 
licensee  wiU  perform  reload  analysis  to 
demonstrate  adequate  ECCS 
perfjprmance,  and  show  that  the  LTAs 
do  not  have  a  significant  impact  upon 
the  analysis  for  Byron  Station  Unit  1.  In 
the  Cycle  13  reload  analyses,  the 
hcensee  will  verify  that  the  predicted 
peak  cladding  temperature  of  the  LTAs 
are  significantly  lower  than  that 
predicted  for  the  resident  fuel.  The 
licensee  will  also  verify  that  the  Baker- 
Just  equation  conservatively  predicts 
local  cladding  oxidation  of  the  LTAs  of 
only  a  few  percent.  Also,  the  licensee 
will  verify  that  maximum  hydrogen 
generation  is  unchanged  with  the 
inclusion  of  the  LTAs,  and  the  coolable 
geometry  is  maintained  following  a 


LOCA.  As  sucl  ,  application  of  10  CFR 
50.46  and  10  CFR  part  50,  appendix  K 
is  not  necessar  i  to  achieve  their 
underlying  puj  poses  in  these 


circumstances 


B)iri 
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Accordingly,  the  Commission  has 
determined  tha  t,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  pi  esent  an  undue  risk  to 
the  public  heal  h  and  safety,  and  is 
consistent  witi  the  common  defense 
arid  security.  A  so,  special 
circumstances  u-e  present.  Therefore, 
the  Commissio  i  hereby  grants  Exelon 
Generation  Cor  ipany,  LLC,  an 
exemption  fron  i  the  requirements  of  10 
CFR  50.44,  10  (  TR  50.46,  and  10  CFR 
part  50,  appenc  ix  K,  for  irradiation  of 
LT-2)  clad  fuel  rods  in 
Byron  Station  I  Init  1  during  Cycle  13. 

Pursuant  to  1 0  CFR  51.32,  the 
Commission  hi  s  determined  that  the 

exemption  will  not  have 
a  significant  efl  set  on  the  quality  of  the 
human  environ  ment  (68  FR  54246). 

This  exempt:  an  is  effective  upon 
issuance. 

Dated  at  RockvtII 
day  of  Septembei 

For  the  Nuclea 
Eric  J.  Leeds, 

Deputy  Director. 
Management,  Of) 
Regulation. 
[FR  Doc.  03-246 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Company, 
North  Anna  Power  Station,  Units  1  and 
2;  Exemption 

1.0    Background  ' 

The  Virginia  Electric  and  Power 
Company  (the  licensee)  is  the  holder  of 
Renewed  Facility  Operating  License 
Nos.  NPF-4  and  NPF-7,  which 
authorize  operation  of  the  North  Anna 
Power  Station,  Units  1  and  2.  The 
licenses  provide,  among  other  things, 
that  the  facilities  are  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Con  mission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 

The  North  Anna  units  are 
pressurized-water  reactors  located  in 
Louisa  County  in  the  Commonwealth  of 
Virginia. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.44, 
"Standard  for  Combustion  Gas  Control 
in  Light-Water-Cooled  Power  Reactors," 
requires,  in  part,  reactors  fueled  with 
Zircaloy  or  ZIRLO  cladding  to  provide 
means  to  control  any  hydrogen  gas  that 
may  be  generated  after  a  postulated  loss- 
of-coolant  accident  (LOCA).  10  CFR 
50.46,  "Acceptance  Criteria  for 
Emergency  Core  Cooling  Systems  for 
Light  Water  Nuclear  Power  Reactors," 
requires  that  emergency  core  cooling 
systems  (ECCSs)  for  reactors  containing 
fuel  with  Zircaloy  or  ZIRLO  fuel    - 
cladding  material  be  designed  such  that 
their  performance,  as  calculated  as  set 
forth  in  that  section,  meets  specified 
acceptance  criteria.  Finally,  10  CFR  Part 
5b,  Appendix  K,  "ECCS  Evaluation 
Models,"  requires  that  the  Baker-Just 
equation  be  used  to  predict  the  rates  of 
energy  release,  hydrogen  concentration, 
and  cladding  oxidation  from  the  metal 
water  reaction  for  reactors  using 
Zircaloy  fuel  cladding. 

By  letter  dated  March  28,  2002,  as 
supplemented  by  letters  dated  May  13, 
June  19,  and  November  15.  2002,  and 
May  6,  May  9,  May  27,  June  11  (2 
letters),  July  18,  August  26,  September 
4,  and  September  5,  2003,  the  licensee 
requested  an  exemption  from  the 
requirements  of  10  CFR  50.44  and  10 
CFR  50.46  to  use  an  advanced 
zirconium-based  alloy,  designated  as 
M5,  for  the  fuel  cladding  material 
instead  of  the  ZIRLO  or  Zircaloy  fuel 
cladding  material  specified  in  these 
regulations.  The  licensee's  exemption 
request  was  submitted  in  conjunction 
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with  an  application  for  license 
amendments  to  use  Framatome 
Advanced  Mark-BW  fuel  containing  M5 
cladding  material  at  North  Anna,  Units 
1  and  2.  The  proposed  amendment  is 
currently  under  NRC  staff  review. 
Together,  the  exemption  and 
amendments  would  allow  Framatome 
Advanced  Mark-BW  fuel  with  M5 
cladding  to  be  used  at  North  Anna, 
Units  1  and  2. 

In  addition,  in  accordance  with  10 
CFR  50.12(a),  the  NRC  staff,  upon  its 
own  initiative,  has  developed  an 
exemption  from  the  requirements  of  10 
CFR  p£irt  50,  appendix  K,  with  respect 
to  the  use  of  Framatome  Advanced 
Mark-BW  fuel  containing  M5  cladding 
at  North  Anna,  Units  1  and  2.  In  its 
submittal  dated  March  28,  2002,  the 
licensee  indicated  that  an  exemption 
from  10  CFR  part  50,  appendix  K.  was 
not  necessary  to  use  M5  fuel  cladding 
since  Framatome  Advanced  Nuclear 
Power  (ANP)  had  demonstrated  in  the 
NRC  staff-approved  Topical  Report 
BAW-10227P.  "Evaluation  of  Advanced 
Cladding  and  Structural  Material  (M5) 
in  PWR  Reactor  Fuel,"  dated  February 
11,  2000.  that  the  Baker-Just  equation 
can  be  used  to  conservatively  predict 
the  metal-water  reaction  rates  for  M5 
fuel  cladding.  However,  after  reviewing 
its  Safety  Evaluation  Report  (SER)  dated 
February  4,  2000,  for  Topical  Report 
BAW-10227P,  the  NRC  staff  has 
determined  that  an  exemption  from  10 
CFR  part  50,  appendix  K,  was  also 
needed  in  order  to  use  M5  fuel  cladding 
at  North  Aima,  Units  1  and  2.  The  NRC 
staffs  rationale  for  developing  this 
exemption  on  its  own  initiative  is 
explained  in  the  following  section. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  special  circumstances  are  present.  In 
accordance  with  10  CFR  50.12(a)(2)(ii), 
special  circumstances  exist  whenever 
application  of  a  particular  regulation 
under  the  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

The  licensee  proposes  to  use  M5 
material  for  fuel  rod  cladding  and  fuel 
assembly  structural  tubing  and  grids  at 
North  Anna,  Units  1  and  2.  On  February 
4,  2000,  the  NRC  staff  approved  Topical 
Report  BAW-10227P.  This  topical 
report  provided  the  basis  for  the  use  of 
Framatome  ANP's  M5  cladding  and 


structural  material  in  pressurized-water 
reactor  cores.  In  its  SER  dated  February 
4,  2000,  for  Topical  Report  BAW- 
10227P,  the  NRC  staff  concluded  that 
M5  properties  and  the  mechanical 
design  methodology  as  defined  in  this 
topical  report,  "are  in  accordance  with 
Standard  Review  Plan  Section  4.2, 10 
CFR  50.46,  and  10  CFR  part  50, 
appendix  K,  and  therefore  are 
acceptable  for  reload  licensing 
applications  up  to  rod  average  bumup 
levels  of  62,000  MWd/MTU  and  60,000 
MWd/MTU  for  Mark  B  and  Mark-BW 
fuel  designs,  respectively."  The  NRC 
staffs  SER  and  the  approved  topical 
report  were  published  on  February  11, 
2000,  as  Topical  I^eport  BAW-10227P- 
A.  By  letter  dated  March  28,  2002,  the 
licensee  presented  a  mixed  core  analysis 
methodology  and  a  transition  core 
penadty  to  account  for  the  differences  in 
the  core  geometry  between  the  Mark- 
BW  fuel  and  the  Advanced  Mark-BW 
fuel  proposed  for  use  at  North  Arma, 
Units  1  and  2.  The  NRC  staff  has 
determined  that  Topical  Report  BAW- 
10227P-A  is  applicable  to  the  use  of 
Advanced  Mark-BW  fuel  at  North 
Anna.  Units  1  and  2,  because  the  core 
geometrical  differences  are  consistent 
with  the  range  of  conditions  for  which 
analyses  of  fuel  performance  are 
documented  in  die  NRC  staff-approved 
topical  report  regarding  the  use  of  M5 
fuel  cladding. 

The  underlying  purpose  of  10  CFR 
50.44  is  to  ensure  that  means  are 
provided  for  control  of  hydrogen  gas 
following  a  LOCA.  However,  this  rule 
applies  only  to  reactors  using  Zircaloy 
or  ZIRLO  cladding.  The  licensee  has 
provided  means  for  controlling 
hydrogen  gas  and  has  previously 
considered  the  potential  for  hydrogen 
gas  generation  stemming  from  a  metal- 
water  reaction.  Furthermore,  in  its  NRC 
staff-approved  Topical  Report  BAW- 
10227P-A,  Appendix  A,  Framatome 
ANP  demonstrated  that  M5  fuel 
cladding  material  is  similar  in  chemical 
composition  to  Zircaloy  cladding. 
Accordingly,  this  chemical  similarity 
ensures  that  the  previous  calculations  of 
hydrogen  production  resulting  from 
metal-water  reaction  will  not  be 
significantly  changed.  As  such, 
application  of  10  CFR  50.44  is  not 
necessary  for  the  licensee  to  achieve  its 
underlying  pvupose  in  these 
circumstances. 

The  underlying  purpose  of  10  CFR 
50.46  is  to  ensure  that  facilities  meet 
appropriate  acceptance  criteria  for 
calculated  ECCS  performance.  However, 
this  rule  applies  only  to  reactors  using 
Zircaloy  or  ZIRLO  cladding.  In  its 
topical  report,  Framatome  ANP 
demonstrated  that  ECCS  acceptance 


criteria  are  also  applicable  to  reactors 
that  use  M5  fuel  rod  cladding  and 
structural  material.  The  NRC  staff  has 
determined  that  this  finding  is 
applicable  to  North  Anna  because  the 
fuel  designs  are  consistent  with  the 
range  of  conditions  for  which  analyses 
of  fuel  performance  are  documented  in 
the  NRC  staff-approved  topical  report. 
Thus,  the  performance  of  M5  material  is 
similax-  to  that  of  Zircaloy  and  ZIRLO 
fuel  cladding,  and  application  of  the 
regulation  [i.e.,  using  Zircaloy  or 
ZIRLO)  is  not  necessary  to  achieve  the 
underlying  purpose  of  10  CFR  50.46. 

In  its  submittal  dated  March  28,  2002, 
the  licensee  stated  that  Framatome  ANP 
had  conducted  oxidation  testing  to 
demonstrate  that  the  Bakei-fust  equation 
can  be  used  to  conservatively  predict 
the  metal-water  reaction  rates  for  M5 
fuel  cladding,  and  these  test  results  had 
demonstrated  that  paragraph  I.A.5  of  10 
CFR  part  50,  appendix  K.  was 
applicable  to  M5.  The  licensee  indicated 
that  since  these  test  results  were 
documented  in  the  NRC  staff-approved 
Topical  Report  BAW-10227P-A.  an 
exemption  from  the  requirements  of  10 
CFR  part  50,  appendix  K.  was  not 
necessary  to  use  M5  fuel  cladding. 
However,  based  upon  the  review  of  the 
NRC  staffs  SER  for  Topical  Report 
BAW-10227P-A,  the  NRC  staff  has 
determined  that  an  exemption  from  the 
requirements  of  10  CFR  part  50, 
appendix  K,  is  necessary  in  order  for  the 
licensee  to  use  M5  fuel  cladding.  In 
section  7.0  of  the  SER  on  Topical  Report 
BAW-10227P-A,  the  NRC  staff 
concluded  that  while  it  is  appropriately 
conservative  to  apply  the  criteria  of  10 
CFR  50.46  and  10  CFR  part  50, 
appendix  K,  to  M5  fuel  applications,  the 
criteria  in  the  SER  are  specifically 
identified  for  only  Zircaloy  fuel 
cladding  material.  Furthermore,  as  set 
forth  in  that  SER,  the  NRC  staff  found 
that  an  exemption  from  the 
requirements  of  10  CFR  part  50, 
appendix  K,  must  be  obtained  in  order 
to  use  M5  fuel  cladding.  In  short,  as  set 
forth  in  10  CFR  part  50.  appendix  K, 
I.A.5,  the  Baker-Just  equation,  by  its 
terms,  applies  only  to  fuel  cladding 
made  of  Zircaloy  material.  As  a  result, 
the  NRC  staff,  upon  its  own  initiative, 
developed  an  exemption  from  the 
requirements  of  l&CFR  part  50. 
appendix  K,  for  the  requested  use  of  M5 
fuel  cladding  at  North  Aima,  Units  1 
and  2. 

The  underlying  purpose  of  10  CFR 
part  50,  appendix  K,  is  to  ensure  that 
cladding  oxidation  and  hydrogen 
generation  are  appropriately  limited 
during  a  LOCA  and  conservatively 
accounted  for  in  the  ECCS  evaluation 
model.  This  regulation  sets  forth 


56340 


Federal  Register  /  Vol.  68,  No.  : 


89 /Tuesday,  September  30,  2003 /Notices 


requirements  for  plants  that  use  either 
Zircaloy  or  ZIRLO  fuel  cladding. 
Specifically,  paragraph  I.A.5  of  10  CFR 
part  50,  appendix  K,  requires  that  the 
Baker-Just  equation  be  used  in  the  ECCS 
evaluation  model  to  determine  the  rate 
of  energy  release,  hydrogen  generation, 
and  cladding  oxidation.  This  equation 
conservatively  bounds  all  post-LOCA 
scenarios.  In  the  SER  that  approved 
Topical  Report  BAW-10227P,  the  NRC 
staff  concluded  that  the  Baker- Just 
correlation  is  conservative  for 
determining  high  temperature  M5 
oxidation  for  LOCA  analysis,  and  that 
the  correlation  is  acceptable  for  LOCA 
ECCS  analysis  up  to  the  currently 
approved  bum-up  levels.  The  NRC  staff 
has  determined  that  this  finding  is 
applicable  to  North  Anna  because  the 
fuel  designs  are  consistent  with  the 
range  of  conditions  for  which  analyses 
of  fuel  performajace  are  documented  in 
the  NRC  staff-approved  topical  report. 
Therefore,  when  M5  is  used  as  fuel  rod 
cladding  and  structiual  material,  the 
Baker-Just  correlation  boimds  post- 
LCXHA  scenarios,  and  ECCS  evaluation 
model  criteria  will  be  met.  Accordingly, 
application  of  the  rule  requirements  to 
use  Zircaloy  or  ZIRLO  is  not  necessary 
to  achieve  the  underlying  purpose  of  10 
CFR  part  50,  appendix  K. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Based  on  the  above,  the 
Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(2)(ii), 
special  circumstances  are  present. 
Therefore,  the  Commission  hereby 
grants  the  licensee  an  exemption  from 
the  requirements  of  10  CFR  50.44,  10 
CFR  50.46,  and  appendix  K  to  10  CFR 
part  50  for  North  Anna,  Units  1  and  2, 
with  respect  to  the  use  of  fuel 
incorporating  M5  material  as  cladding 
and  structural  material  at  North  Anna, 
Units  1  and  2. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (68  FR  55070). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  2,3rd  day 
of  September,  2003. 


For  the  Nuclear  Regulatory  Commission.         Week  of  October  27,  2003 — ^Tentative 
Eric  J.  Leeds, 

Acting  Director, 
Management,  C^ice 
Regulation. 
[FR  Doc.  03-: 
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24^9  Filed  9-29-03;  8:45  am)        Week  of  November  3.  2003-Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  3,  2003. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

Additional  Information:  By  a  vote  of 
3-0  on  September  17  and  22,  the 
Commission  determined  piu-suant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Discussion  of 
Intragovenunental  Issues  (Closed — Ex. 
9)"  be  held  September  22,  and  on  less 
than  one  week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule,  h  tml. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  cfjiciv@nrc.gov. 

Dated:  September  25.  2003. 
D.L.  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  03-24843  Filed  9-26-03;  10:07  ami 
BILLING  CODE  7S90-01-M 


AGENCY  HOLDIMG  THE  MEETING:  Nuclear 
Regulatory  Coi  nmission. 

DATE:  Weeks  a  "  September  29,  October 
6, 13,  20,  27,  ^  ovember  3,  2003. 

PLACE:  Commi  ssioners'  Conference 
Room,  11555  Ilockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  Septe  nber  29,  2003 

Thursday.  October 2,  2003 

9:30  a.m.     ^  leeting  witli  Advisory 
Committee  on  [Reactor  Safeguards 
(ACRS)  (Publii  Meeting)  (Contact:  John 
Larkins,  301H  15-7360) 

This  meetin  ;  will  be  Webcast  live  at 
the  Web  addre  ss — http://www.nrc.gov. 

Week  of  Octoli  er  6,  2003— Tentative 

Tuesday,  Octo  jer  7,  2003 

9:30  a.m.     Bri  jfing  on 

Decoramii  sioning  Activities  and 
Status  (Pu  jlic  Meeting)  (Contact: 
Claudia  Craig,  301-^15-7276) 

This  meetin  ;  will  be  Webcast  live  at 
the  Web  addre  ss — http://www.nrc.gov. 

1:30  p.m.    Bri  jfing  on  Strategic 

Workforct  Planning  and  Human 
Capital  In  tiatives  (Closed — Ex.  2) 

Week  of  Octol]  er  13,  2003 — Tentative 

Wednesday,  O  :tober  15,  2003 

1:30  p.m.     Bri  jfing  on  License  Renewal 
Program,  i  'ower  Uprate  Activities, 
and  High   'riority  Activities  (Public 
Meeting)  ( ^^ontact:  Jimi  Yerokun, 
301-415-;  292) 

This  meetin  ;  will  be  Webcast  live  at 
the  Web  addre  is — http://www.nrc.gov. 

Week  of  Octob  er  20,  2003— Tentative 

Thursday.  Oct  >ber23,  2003 

10  a.m.     Meet  ng  with  Advisory 
Committei  i  on  Nuclear  Waste 
(ACNW)  (  >ublic  Meeting)  (Contact: 
John  Lark  ns,  301-415-7360) 

This  meetin  ,  will  be  Webcast  live  at 
the  Web  addre  is — http://www.nrc.gov: 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
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amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  bivkreekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
5,  2003,  through  September  18,  2003. 
The  last  biweekly  notice  was  published 
on  September  18,  2003  (68  FR  54747). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Conmiission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 


Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  30,  2003.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearii^  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
PDR,  loeated  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencjrwide 
Documents  Access  and  Management 
System's  (ADAMS)  Pubhc  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/ doc-collections/ cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
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significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Conunission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Govenmient  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMaiICenter@nrc.gov.  A  copy 
of  the  request  for  heeiring  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21. 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  hitemet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 


reading-rm/at  ams.html.  If  you  do  not 
have  access  tc  ADAMS  or  if  there  are 
problems  in  a  :cessing  the  documents 
located  in  AD  \MS,  contact  the  NRC 
PDR  Refereno  j  staff  at  1-80Q-397-4209, 
301-415-473;  or  by  e-mail  to 
pdT@nrc.gov. 

Exelon  Geti  \ration  Company,  LLC, 
Docket  Nos.  S  TN  50-454  and  STN  50- 
455,  Byron  Sti  \tion.  Unit  Nos.  1  and  2, 
Ogle  County,  Ilinois. 

Docket  Nos  STN  50-456  and  STN  50- 
457,  Braidwoi  d  Station,  Unit  Nos.  1  and 
2.  Will  Count) ,  Illinois. 

Date  ofamt  ndment  request:  June  11, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
license  condit  on  to  increase  the 
completion  tii  le  (CT)  from  72  hours  to 
144  hours  req  lired  to  restore  a  unit 
specific  essen  ial  service  water  (SX) 
train  to  operalle  status.  The  proposed 
change  would  be  a  one  time  change 
applicable  to  ]  Iraidwood  Station,  Unit  1, 
cind  both  unit!  at  Byron  Station. 

Basis  for  pn  >posed  no  significant 
hazards  consi  ieration  determination: 
As  required  b;   10  CFR  50.91(a),  the 
licensee  has  p  ovided  its  analysis  of  the 
issue  of  no  sig  lificant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propos  3d  change  does  not  involve 
a  significant  inc  ease  in  the  probability  or 
consequences  o  an  accident  previously 
evaluated. 

The  proposed  changes  have  been  evaluated 
using  the  risk  ir  Formed  processes  described 
in  RG  1.174,  "A  i  Approach  for  Using  - 
Probabilistic  Rii  k  Assessment  in  Risk- 
Informed  Decisi  )ns  on  Plant-Specific 
Changes  to  the  I  icensing  Basis,"  dated  July 
1998  and  RG  1.1  77,  "An  Approach  for  Plant- 
Specific,  Risk-lr  formed  Decisionmaking: 
Technical  Specifications,  "dated  August 
1998.  The  risk  a  jsociated  with  the  proposed 
change  was  foui  d  to  be  acceptable. 

The  previously  analyzed  accidents  are 
initiated  by  the  ailure  of  plant  structures, 
systems,  or  com  jonenfs.  The  SX  system  is 
not  considered  <  n  initiator  for  any  of  these 
previously  anal]  zed  events.  The  proposed 
change  does  not  have  a  detrimental  impact 
on  the  integrity  )f  any  plant  structure, 
system,  or  comp  Dnent  that  initiated  an 
analyzed  event.  ^Jo  active  or  passive  failure 
mechanisms  Iha  could  lead  to  an  accident 
are  affected.  Th(  proposed  change  will  not 
alter  the  operatic  m  of,  or  otherwise  increase 
the  failure  probi  bility  of  any  plant 
equipment  that  nitiates  an  analyzed 
accident.  There»re,  the  proposed  change 


does  not  involv< 
probaKlity  of  ar 
evaluated 

The  unit-spec 


a  significant  increase  in  the 
accident  previously 


fie  SX  system  consists  of  two 
separate,  electriially  independent,  100% 
capacity,  safety   elated,  coaling  waterirains. 
Each  train  consi  ;ts  of  a  100%  capacity  pump, 
piping,  valving,  ind  instrumentation.  The 
pumps  and  valv  ss  are  remote  and  manually 


aligned,  except  in  the  unlikely  event  of  a  loss 
of  coolant  accident  (LOCA).  The  pumps  are 
automatically  started  upon  receipt  of  a  safety 
injection  signal  or  an  undervoltage  on  the 
engineered  safety  features  (ESF)  bus,  and  all 
essential  valves  are  aligned  to  their  post 
accident  positions.  The  SX  system  is  also  the 
backup  water  supply  to  the  auxiliary 
feed  water  system  and  fire  protection  system. 

The  design  basis  of  the  SX  system  is  for 
one  SX  train,  in  conjunction  with  the 
component  cooling  water  (CC)  system  and  a 
100%  capacity  containment  cooling  system, 
to  remove  core  decay  heat  following  a  design 
basis  LOCA  as  discussed  in  the  UFSAR, 
Section  6.2,  "Containment  Systems."  This 
prevents  the  containment  sump  fluid  from 
increasing  in  temperature  during  the 
recirculation  phase  following  a  LOCA  and 
provides  for  a  gradual  reduction  in  the 
temperature  of  this  fluid  as  it  is  supplied  to 
the  reactor  coolant  system  by  the  emergency 
core  cooling  system  pumps.  The  SX  system 
is  designed  to  perform  its  function  with  a 
single  failure  or  any  active  component, 
assuming  the  loss  of  offsite  power.  The 
proposed  one-time  increase  in  the  CT  of  the 
operating  unit's  SX  pump  is  consistent  with 
the  philosophy  of  the  current  Technical 
Specification  LCO  which  allows  one  train  of 
SX  to  be  inoperable  for  72  hours.  This  change 
only  extends  the  72  hour  perspective; 
therefore,  the'  proposed  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  the 
use  or  installation  of  new  equipment  and  the 
currently  installed  equipment  will  not  be 
operated  in  a  new  or  different  manner.  No 
new  or  different  system  interactions  are 
created  arid  no  new  processes  are  introduced. 
The  proposed  changes  will  not  introduce  any 
new  failure  mechairisms,  malfunctions,  or 
accident  initiators  not  already  considered  in 
the  design  and  licensing  bases.  Based  on  this 
evaluation,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  alter  any 
existing  setpoints  at  which  protective  actions 
are  initiated  and  no  new  setpoints  or 
protective  actions  are  introdui;ed.  The  design 
and  operations  of  the  SX  system  remains 
unchanged.  The  risk  associated  with  the 
proposed  increase  in  the  time  an  SX  pump 
is  allowed  to  be  inoperable  was  evaluated 
using  the  risk  informed  processes  described 
in  RG  1.174,  "An  Approach  for  Using 
Probabilistic  Risk  Assessment  in  Risk- 
Informed  Decisions  on  Plant-Specific 
Changes  to  the  Licensing  Basis,"  dated  July 
1998  and  RG  1.177,  "An  Approach  for  Plant- 
Specific,  Risk-Informed  Decisionmaking: 
Technical  Specifications,"  dated  August 
1998.  The  risk  was  shown  to  be  acceptable. 
Based  on  this  evaluation,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cuilen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois. 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County,  Illinois. 

Date  of  amendment  request:  June  27, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TS  3.4.10,  "Pressurizer  Safety  Valves," 
by  cheuiging  the  existing  pressurizer 
safety  vdve  (PSV)  lift  settings  from 
"  3  2460  psig  and  £  2510  psig,"  to 
"  3  2411  psig  and  £  2509  psig."  The 
existing  TS  represents  a  ±1%  tolerance 
band  around  a  lift  setting  of  2485  psig. 
The  proposed  lift  setting  range  of 
"  3  2411  psig  and  £  2509  psig" 
represents  a  ±2%  tolerance  band  around 
a  lift  setting  of  2460  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Reanalysis/evaluations  were  performed  to 
assess  all  transients  that  could  be  potentially 
impacted  by  the  proposed  PSV  lift  setting 
emd  tolerance  band  change.  The  proposed 
change  in  the  PSV  tolerance  from  ±1%  to 
±2%  with  a  reduction  in  the  lift  setting  from 
2485  psig  to  2460  psig  allows  a  decrease  in 
the  valve  minimum  opening  pressure  and 
therefore,  provides  eeirlier  pressurizer  relief 
and  a  reduced  RCS  pressure.  The  proposed 
change  does  not  affect  the  maximum  opening 
pressure  assumed  in  the  nori-LOCA  analyses 
since  the  proposed  change  in  maximum  PSV 
opening  pressure  is  insignificant  and  in  the 
conservative  direction.  Therefore,  only  those 
transients  for  which  it  is  conservative  to 
minimize  the  RCS  pressure  (i.e.,  EtNB  and 
pressurizer  overfrll  concerns)  are  potentially 
impacted  by  the  proposed  change.  The 
reanalyses/evaluations  of  all  the  aH^ected 
transients  demonstrated  acceptable  results 
with  no  significant  increase  in  the  probability 
or  consequences. 


Further,  any  evaluations  performed  on  an 
overpressure  transient  conservatively  assume 
the  upper  limit  of  the  PSV  tolerance.  The 
proposed  change  to  the  lower  tolerance  limit 
of  the  PSV  lift  setting  means  that  an 
overpressure  transient  may  be  terminated  at 
a  pressure  that  is  lower  than  assumed  in  the 
analysis.  It  has  also  been  determined  that  the 
transient  analyses  are  not  adversely  affected 
because  the  limiting  transients  are  not 
sensitive  to  the  pressure  tolerance  decrease. 
Therefore,  the  primary  system  pressure 
boundary  is  not  challenged  by  the  PSV  lower 
tolerance  limit  change.  The  assumed 
maximum  PSV  lift  setting  was  Hot  changed, 
and  therefore,  does  not  impact  analyses 
performed  for  overpressure  transients.  It  has 
been  determined  that  the  design  relieving 
capacity  of  the  PSVs  can  still  be  met  with  the 
reduction  in  PSV  setpoint.  Except  for  the 
PSV  lower  lift  setting  and  increased 
tolerance,  the  design  and  operation  of  the 
PSVs  remains  unchanged. 

Based  on  this  analysis,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  in  the 
Byron/Braidwood  Stations  Updated  Final 
Safety  Analysis  Report. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fromany  accident  previously 
evaluated. 

The  proposed  change  in  the  PSV  tolerance 
from  ±1%  to  ±2%  with  a  reduction  in  the  lift 
setting  from  2485  psig  to  2460  psig  allows  a 
decrease  in  the  valve  minimum  opening 
pressure  amd  therefore  provides  earlier 
pressurizer  relief  and  a  reduced  RCS 
pressure.  The  proposed  change  does  not 
affect  the  maximum  opening  pressure 
assumed  in  the  accident  analyses  since  the 
proposed  change  in  maximum  PSV  opening 
pressure  is  insignificant  and  in  the 
conservative  direction.  The  pressurizer 
PORVs  serve  to  minimize  challenges  to  the 
PSVs.  An  assessment  of  the  impact  of 
reducing  the  PSV  lift  setpoint  and  increasing 
the  tolerance  has  determined  that  the 
resulting  margin  is  sufficient  to  ensure  that 
the  PORVs  will  actuate  prior  to  the  PSVs. 
Except  for  the  PSV  lower  lift  setting  and 
increased  tolerance,  the  design  and  operation 
of  the  PSVs  remain  unchanged. 

The  proposed  change  does  not  involve  the 
use  or  installation  of  new  equipment  and  all 
currently  installed  equipment  will  not  be 
operated  in  a  new  or  dil^erent  manner.  No 
new  or  different  system  interactions  are 
created  and  no  new  processes  are  introduced. 
The  proposed  change  will  not  introduce  any 
new  failure  mechanisms,  malfunctions,  or 
accident  initiators  not  already  considered  in 
the  design  and  licensing  bases. 

Based  on  this  evaluation,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  PSVs  provide,  in  conjunction  with  the 
reactor  protection  system,  overpressure 
protection  for  the  RCS.  The  PSVs  are 
designed  to  prevent  the  system  pressure  from 
exceeding  the  system  safety  limit,  2735  psig. 


which  is  110%  of  the  design  pressure.  The 
change  in. the  upper  limit  of  the  PSV 
tolerance  from  +1%  to  +2%  with  a  reduction 
in  the  nominal  setpoint  from  2485  psig  to 
2460  psig  does  not  challenge  the  upper  limit 
of  the  overpressure  protection.  The  change  in 
PSV  maximum  opening  lift  setting  is 
insignificant  and  in  the  conservative 
direction  with  respect  to  overpressure 
protection,  therefore,  the  proposed  change 
does  not  impact  analyses  performed  for 
overpressure  transients.  For  all  non-LOCA 
events,  the  analyses/evaluations  support  the- 
change  in  PSV  lift  setting  and  tolerance  from 
2485  psig  ±1%  to  2460  psig  ±2%.  The  LOCA 
analyses  are  not  impacted  because  the 
transient  results  in  a  decrease  in  RCS 
pressure  and  therefore,  will  not  challenge  the 
PSV  opening  pressure  lift  setting.  The  change 
in  the  PSV  lift  setting  and  tolerance  also  has 
no  effect  on  the  reactor  protection  or 
engineered  safety  features  systems  trip  set 
points.  Thus,  the  proposed  change  does  not 
involve  a  significant  reduction  in  any  margin 
of  safety. 

Based  on  the  above  discussions,  it  has  been 
determined  that  the  requested  TS  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  app)ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cuilen,  E>eputy  General  Counsel,  Exelon 
BSC— Legal.  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio. 

Date  of  amendment  request:  August 
25,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Steam  and  Feedwater  Rupture 
Control  System  (SFRCS) 
instruinentation  Technical 
Specifications  (TSs)  to  clearly  identify 
the  appropriate  actions  to  be  taken  if  an 
SFRCS  instnunentation  cliannel's 
output  logic  becomes  inoperable; 
relocate  the  SFRCS  instrumentation  trip 
setpoints  from  the  TSs  to  the  Updated 
Safety  Analysis  Report;  and  decrease  the 
SFRCS  instrument  channel  functional 
test  firequency  from  monthly  to  quarterly 
and  make  associated  changes  to  the  trip 
setpoint  allowable  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  change  any 
accident  initiator,  initiating  condition,  or 
assumption,  and  do  not  involve  a  significant 
change  to  plant  design  or  operation.  In 
addition,  the  proposed  changes  do  not 
increase  the  likelihood  of  a  malfunction  of 
any  plant  structures,  systems,  or  components, 
do  not  invalidate  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident,  do  not  alter  the  source  term  or 
containment  isolation,  and  do  not  provide  a 
new  radiation  release  path  or  alter 
radiological  consequences.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  db  not  introduce  a 
new  or  diH^erent  accident  initiator  or 
introduce  a  new  or  different  equipment 
failure  mode  or  mechanism.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
signiflcant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  SFRCS  instrumentation  setpoint 
analyses  will  continue  to  adequately  preserve 
the  margin  of  safety.  In  addition,  there  are  no 
new  or  significant  changes  to  the  initial 
conditions  contributing  to  accident  severity 
or  consequences.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney.  FirstEnergy  , 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Nebmska  Public  Power  District, 
Docket  No.  50-298,  Cooper  Nuclear 
Station,  Nemaha  County,  Nebraska. 

Date  of  amendment  request:  August 
25,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 


Surveillance  Requirement  (SR)  3.3.2.1.4 
and  TS  Table  3.3.2.1-1  for  mathematical 
symbols  and  use  of  Allowable  Values  in 
the  place  of  J  jialytical  Limits. 

Basis  for  pi  oposed  no  significant 
hazards  cons  Ideration  determination: 
As  required  t  y  10  CFR  50.91(a),  the 
licensee  has  irovided  its  analysis  of  the 
issue  of  no  si  >nificant  hazards 
consideratioi ,  which  is  presented 
below: 
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above,  NPPD  concludes  that 
change  to  modify  the 
^mbols  in  TS  SR  3.3.2.1.4  and 
1-1  footnotes  (a),  (b),  (c),  and 
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pro  josed  changes  involve  a 

ction  in  the  margin  of  safety? 
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IPS  P,  and  the  HPSP  to  clarify  the 
a  which  the  RBM  upscale  trips 
addition,  the  change 
incorporates  th ;  use  of  Allowable  Values  in 
the  place  of  Analytical  Limits.  This  TS 
change  does  no  t  change  any  Analytical 
Limits  or  Allo\f  able  Value  calculations.  The 


methodology  by  which  the  RBM  Trip 
Setpoints,  Analytical  Limits,  and  Allowable 
Values  are  derived  has  not  changed. 

Based  on  the  above,  NPPD  concludes  that 
the  proposed  TS  change  to  modify  the 
mathematical  symbols  in  TS  SR  3.3.2.1.4  and 
TS  Table  3.3.2.1-1  footnotes  (a),  (b),  (c),  and 
(e)  does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Nine  Mile  Point  Nuclear  Station,  LLC 
(NMPNS),  Docket  No.  50-410,  Nine  Mile 
Point  Nuclear  Station.  Unit  2,  Oswego 
County,  New  York. 

Date  of  amendment  request:  August 
22,  2003. 

Description  of  amendment  request: 
The  licensee  proposed  to  revise  Section 
3.7.1,  "Service  Water  (SW)  System  and 
Ultimate  Heat  Sink  (UHS),"  of  the 
Technical  Specifications  (TS)  to  allow 
continued  operation  with  short-term 
elevated  UHS  temperatures.  The 
proposed  revision  is  based  on  an  NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  change,  identified  as 
TSTF-330,  "Allowed  Outage  Time- 
Ultimate  Heat  Sink,"  Revision  3,  dated 
October  16,  2000.  Adoption  of  TSTF- 
330  would  allow  continued  plant 
operation  with  UHS  temperatures  that 
temporarily  exceed  the  82  °F  limit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  allows  plant 
operation  to  continue  if  the  temperature  of 
the  UHS  exceeds  the  TS  limit  of  82  "F 
provided  that  (1)  the  water  temperature, 
averaged  over  the  previous  24  hour  period, 
is  at  or  below  82  °F.  and  (2)  the  UHS 
temperature  is  less^than  or  equal  to  84  °F. 
This  increase  in  UHS  temperature  will  not 
affect  the  normal  operation  of  the  plant  to  the 
extent  that  it  would  make  any  accident  more 
likely  to  occur.  The  UHS  is  not  an  accident 
initiator.  In  addition,  the  proposed  change 
assures  adequate  margin  in  the  safety  systems 
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and  safety-related  heat  exchangers  to  meet 
the  design  safety  functions  at  the  higher 
temperature.  Thus,  the  proposed  change  will 
have  no  adverse  effect  on  plant  operation,  or 
the  availability  or  operation  of  any  accident 
mitigation  equipment.  Furthermore,  the 
proposed  change  cannot  cause  an  accident, 
nor  will  the  change  significantly  affect  the 
plant  response  to  any  accidents.  Therefore, 
there  will  be  no  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  will  not  alter  the 
current  plant  configuration  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  require  any  new  or  unusual  operator 
actions.  The  proposed  change  will  not  alter 
the  way  any  structure,  system,  or  component 
func;tions  and  will  not  cause  an  adverse  effect 
on  plant  operation  or  accident  mitigation 
equipment.  The  response  of  the  plant  and  the 
operators  following  a  design-basis  accident  is 
unaffected  by  the  change.  The  proposed 
change  does  not  introduce  any  new  failure 
modes  and  the  design  basis  heat  removal 
capability  of  the  affected  safety-related 
components  is  maintained  at  the  increased 
UHS  temperature  limit.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Does  the  proposed  change  inv'olve  a 
significant  reduction  in  a  margin  of  safety? 

Response;  No. 

NMPNS  has  performed  an  evaluation  of  the 
safety  systems  to  ensure  their  safety 
functions  can  be  met  with  a  UHS  water 
temperature  of  84  °F.  The  higher  UHS 
temperature  represents  a  slight  reduction  in 
the  margins  of  safety  in  terms  of  these 
systems'  abilities  to  remove  accident  heat 
loads.  As  part  of  the  evaluation,  however,  it 
was  verified  that  these  safety  systems  will 
still  be  capable  of  performing  their  design- 
basis  functions.  The  proposed  change  will 
have  no  adverse  effect  on  plant  operation  or 
equipment  important  to  safety.  The  plant 
responses  to  accidents  will  not  be 
significantly  affected  and  the  accident 
mitigation  equipment  will  continue  to 
function  as  assumed  in  the  accident  analysis. 
Therefore,  there  will  be  no  significant  ■ 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this  . 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-410,  Nine  Mile  Point  Nuclear 
Station,  Unit  2,  Oswego  County,  New  York. 


Date  of  amendment  request:  August  28, 
2003. 

Description  of  amendment  request:  The 
licensee  proposed  to  change  Section  3.1^7, 
"Standby  Liquid  Control  (SLC)  System,"  of 
the  Technical  Specifications  (TS)  to  raise  the 
required  average  boron  concentration  in  the 
reactor,  resulting  from  injection  of  sodium 
pentaborate  solution  by  the  SLC  system,  to 
support  a  transition  to  the  General  Electric 
(GE)  14  fuel  design.  This  design  change 
includes  the  use  of  sodium  pentaborate 
solution  enriched  with  the  boron-10  isotope. 
The  proposed  amendment  would  add  a  new 
surveillance  requirement  to  verifv  the 
required  boron-10  enrichment  of  the  sodium 
pentaborate  solution  prior  to  addition  to  the 
SLC  tank.  It  would  also  revise  the  figure  that 
depicts  acceptable  values  of  SLC  storage  tank 
volume  and  sodium  pentaborate  solution 
concentration  by  adding  a  notation  regarding 
the  required  boron-10  enrichment,  and  by 
making  a  minor  adjustment  to  one  of  the 
coordinates  that  define  thr?  Acceptable 
Operation  region  on  the  figure. 

Basis  for  proposed  no  significant  hazards 
consideration  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant  hazards 
consideration,  which  is  presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously  ■• 
evaluated? 

Response:  No. 

The  SLC  system  is  designed  to  provide 
sufficient  negative  reactivity  to  bring  the 
reactor  from  full  power  to  a  subcritical 
condition  at  any  time  in  a  fuel  cycle,  without 
taking  credit  for  control  rod  movement.  The 
proposed  changes  to  the  SLC  sodium 
pentaborate  solution  requirements  maintain 
the  capability  of  the  SLC  system  to  perform 
this  reactivity  control  function,  and  assure 
continued  compliance  with  the  requirements 
of  10  CFR  50.62  for  anticipated  transients 
without  scram  (ATWS).  The  SLC  system  is 
provided  to  mitigate  ATWS  events  and.  as 
such,  is  not  considered  to  be  an  initiator  of 
the  ATWS  event  or  any  other  analyzed 
accident.  The  use  of  sodium  pentaborate 
solution  enriched  with  the  Boron-10  isotope, 
which  is  chemically  and  physically  similar  to 
the  current  solution,  does  not  alter  the  design 
or  operation  of  the  SLC  system  or  increase 
the  likelihood  of  a  system  malfunction  that 
could  increase  the  consequences  of  an 
accident. 

Therefore,  the  proposed  change  does  not 
involve  a  significent  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

Injection  of  sodium  pentaborate  solution 
into  the  reactor  vessel  has  been  considered  in 
the  plant  design.  The  proposed  changes 
revise  the  SLC  boron  solution  requirements 
such  that  the  capability  of  the  SLC  system  to 
bring  the  reactor  to  a  subcritical  condition 
without  taking  credit  for  control  rod 
movement  is  maintained,  considering 
operation  with  an  equilibrium  core  of  GE;i4 


fuel.  The  use  of  sodium  pentaboratasolution 
enriched  with  the  Boron-10  isotope,  which  is 
chemically  and  physically  similar  to  the 
current  solution,  does  not  alter  the  design, 
function,  or  operation  of  the  SLC  system.  The 
correct  Boron-10  enrichment  is  assured  by 
the  proposed  revisions  to  the  TS  surveillance 
requirements.  The  impact  on  the  solubility 
limit  of  enriching  the  sodium  pentaborate 
solution  with  the  Boron-10  isotope  is 
insignificant:  thus,  the  existing  minimum 
solution  and  piping  temperature  specified  in 
the  TS  will  ensure  that  the  boron  remains  in 
solution  and  does  not  precipitate  out  in  the 
SLC  storage  tank  or  in  the  SLC  pump  suction 
piping.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  revise  the  SLC 
boron  solution  requirements  to  maintain  the 
capability  of  the  SLC  system  to  bring  the 
reactor  to  a  subcritical  condition  without 
taking  credit  for  control  rod  movement. 
These  changes  support  operation  with  an 
equilibrium  core  of  GE14  fuel  and  assure 
continued  compliance  with  the  requirements 
of  10  CFR  50.62.  The  minimum  required 
average  boron  concentration  in  the  reactor 
core,  resulting  from  the  injection  of  sodium 
pentaborate  solution  by  the  SLC  system,  has 
been  determined  using  approved  analytical 
methods.  The  analysis  demonstrates  that 
sufficient  shutdown  margin  is  maintained  In 
the  reactor  such  that  the  reactivity  control 
function  of  the  SLC  system  is  assured.  The 
additional  quantity  of  boron  included  to 
allow  for  imperfect  mixing  and  leakage  is 
being  increased  from  20  percent  to  25 
percent.  Thus,  additional  safety  margin  is 
provided  to  bring  the  reactor  subcritical  in 
the  event  of  an  ATWS.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the     , 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  &  Stravim, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2.  Oswego  County, 
New  York. 

Date  of  amendment  request: 
September  3,  2003. 

Brief  description  of  amendments:  The 
proposed  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicability  of  a  Technical 
Specification  (TS),  while  in  a  condition 
statement  and  the  associated  required 
actions  of  the  TS,  provided  the  licensee 
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performs  a  risk  assessment  and  manages 
risk  consistent  with  the  program  in 
place  for  complying  with  the 
requirements  of  10  CFR  50.65(a)(4). 
Limiting  Condition  for  Operation  (LCO) 
3.0.4  exceptions  in  individual  TS  would 
be  eliminated,  and  Surveillance 
Requirement  (SR)  3.0.4  revised  to  reflect 
the  LCO  3.0.4  allowance. 

This  change  was  proposed  by  the 
industry's  Technical  Specification  Task 
Force  (TSTF)  and  is  designated  TSTF- 
359.  The  NRC  staff  issued  a  notice  of 
opportimity  for  comment  in  the  Federal 
Register  on  August  2,  2002  (67  FR 
50475),  on  possible  amendments 
concerning  TSTF-35.9.  including  a 
model  safety  evaluation  and  model  no 
signiflc^t  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  April  4,  2003  (68  FR  16579). 
The  licensee  affirmed  the  applicability 
of  the  following  NSHC  determination  in 
its  application  dated  September  3,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
-Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  allows  entry  into  a 
mode  or  other  specified,  condition  in  the 
applicability  of  a  TS,  while  in  a  TS  condition 
statement  and  the  associated  required  actions 
of  the  TS.  Being  in  a  TS  condition  and  the 
associated  required  actions  is  not  an  initiator 
of  any  accident  previously  evaluated. 
Therefore,  the  probability  of  an  accident 
previously  evaluated  is  not  significantly 
increased.  The  consequences  of  an  accident 
while  relying  on  required  actions  as  allowed 
by  proposed  LCO  3.0.4,  are  no  different  than 
the  consequences  of  an  accident  while 
entering  and  relying  on  the  required  actions 
while  starting  in  a  condition  of  applicability 
of  the  TS.  Therefore,  the  consequences  of  an 
accident  previously  evaluated  are  not 
significantly  affected  by  this  change.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  this  change 
will  further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  from  any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed). 


Entering  into    mode  or  other  specified 
condition  in  t  le  applicability  of  a  TS.  while 
in  a  TS  condit  on  statement  and  the 
associated  req  lired  actions  of  the  TS,  will 
not  introduce  lew  failure  modes  or  effects 
and  will  not,  i  i  the  absence  of  other 
unrelated  faili  res,  lead  to  an  accident  whose 
consequences  Bxceed  the  consequences  of 
accidents  pre\  iously  evaluated.  The  addition 
of  a  requireme  nt  to  assess  and  manage  the 
risk  introduce  1  by  this  change  will  further 
minimize  pos!  ible  concerns.  Thus,  this 
change  does  n  )t  create  the  possibility  of  a 
new  or  differe  it  kind  of  accident  from  an 
accident  previ  jusly  evaluated. 

Criterion  3 — 1  ie  Proposed  Change  Does  Not 
Involve  a  Sign  ficant  Reduction  in  [a]  Margin 
of  Safety 

The  propose  d  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicability  o  F  a  TS,  while  in  a  TS  condition 
statement  and  the  associated  required  actions 
of  the  TS.  The  TS  allow  operation  of  the 
plant  without  he  full  complement  of 
equipment  thr  )ugh  the  conditions  for  not 
meeting  the  Tl  LCO.  The  risk  associated  with 
.this  allowance  is  managed  by  the  imposition 
of  required  act  ons  that  must  be  performed 
within  the  pre  icribed  completion  times.  The 
net  effect  of  be  ing  in  a  TS  condition  on  the 
margin  of  safel  y  is  not  considered  significant. 
The  proposed  ;hange  does  not  alter  the 
required  actio:  is  or  completion  times  of  the 
TS.  The  propo  led  change  allows  TS 
conditions  to  I  e  entered,  and  the  associated 
required  actioi  is  and  completion  times  to  be 
used  in  new  ci  rcumstances.  This  use  is 
predicated  up<  n  the  licensee's  performance 
of  a  risk  assess  ment  and  the  management  of 
plant  risk.  The  change  also  eliminates  current 
allowances  for  utilizing  required  actions  and 
completion  tir  les  in  similar  circumstances, 
without  assess  ng  and  managing  risk.  The  net 
change  to  the  i  largin  of  safety  is 
insignificant. '  herefore,  this  change  does  not 
involve  a  signi  leant  reduction  in  a  margin  of 
safety. 

The  NRC  s  aff  proposes  to  determine 
that  the  amei  dment  request  involves  no 
significant  hi  zjirds  consideration. 

Attorney  fc  r  licensee:  Mark  J. 
Wetterhahn,  isquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Sectit  n  Chief:  Richard  J.  Laufer. 

South  Care  Una  Electric  &■  Gas 
Company  (Si  lE&G),  South  Carolina 
Public  Servic  e  Authority,  Docket  No. 
50-395,  Virgi  I  C.  Summer  Nuclear 
Station,  Unit  No.  1 ,  Fairfield  County, 
South  Caroll  la. 

Date  of  am  mdment  request:  July  23, 
2003. 

Descriptioi  of  amendment  request: 
The  proposec  change  will  revise  the 
near-end  of  1:  fe  (EOL)  Moderator 
Temperature  Coefficient  (MTC) 
Siu^eillance  Requirement  4.1.1. 3.b  by 
placing  a  set  )f  conditions  on  core 
operation,  w  lich  if  met,  would  allow 
exemption  fr  )m  the  required  MTC 
measurement  The  conditional 


exemption  will  be  determined  on  a 
cycle-specific  basis  by  considering- the 
margin  predicted  to  the  surveillance 
requirement  MTC  limit  and  the 
performance  of  other  core  parameters, 
such  as  beginning  of  life  MTC 
measurements  and  the  critical  boron 
concentration  as  a  function  of  cycle    . 
length.  The  conditional  exemption  will 
improve  plant  availability  and  minimize 
disruptions  to  normal  plant  operations. 
Plant  safety  criteria  will  not  be 
compromised  by  the  conditional 
exemption  of  this  one  measurement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the  - 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  probability  or  consequences  of 
accidents  previously  evaluated  in  the  VCSNS 
FSAR  [Final  Safety  Analysis  Report]  are 
unaffected  by  this  proposed  change  because 
there  is  no  change  to  any  equipment  response 
or  accident  mitigation  scenario.  There  are  no 
additional  challenges  to  fission  product 
barrier  integrity.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
jof  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No  new  acqident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
change.  The  proposed  change  does  not 
challenge  the  performance  or  integrity  of  any 
safety-related  system.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  margin  of  safety  associated  with  the 
acceptance  criteria  of  any  accident  is 
unchanged.  The  proposed  change  will  have 
no  effect  on  the  availability,  operability,  or 
performance  of  the  safety-related  systems  and 
components.  A  change  to  the  surveillance 
requirement  is  proposed,  but  the  limiting 
conditions  for  operation  required  by  TS 
[technical  specifications]  are  not  changed. 

The  TS  Bases  are  founded  in  part  on  the 
ability  of  the  regulatory  criteria  to  be  satisfied 
assuming  the  limiting  conditions  for 
operation  are  met  for  the  various  systems. 
Conformance  to  regulatory  criteria  for 
operation  with  the  conditional  exemption 
from  the  near-EOL  MTC  measurement  is 
demonstrated  and  the  regulatory  limits  are 
not  exceeded.  Therefore,  the  margin  of  safety 
as  defined  in  the  TS  is  not  reduced  and  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Pursuant  to  10  CFT?  50.91,  the  preceding 
analyses  provide  a  determination  that  the 


proposed  Technical  Specifications  change 
poses  no  significant  hazard  as  deUneated  by 
10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218. 

NRC  Section  Chief:  John  A.  Nakoski. 

Southern  California  Edison  Company, 
et  al.  Docket  No.  50-361,  San  Onofre 
jSIuclear  Generating  Station,  Unit  2,  San 
Diego  County,  California. 

Date  of  amendment  requests:  August 
26,  2003. 

Description  of  amendment  requests: 
The  proposed  change  would  revise 
Technical  Specifications  (TS)  1.1 
"Definitions,"  3.4  "Reactor  Coolant 
System  [RCS],"  and  5.7  "Reporting 
Requirements.  Specifically,  the  licensee 
requests  to  relocate  the  RCS  pressure- 
temperature  curves  and  limits  from  the 
TSs  to  a  licensee-controlled  document 
identified  as  the  PTLR  [Pressure  and 
Temperature  Limits  Report]. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a].  the 
licensee  has  provided  its  tmalysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Updating  the  Reactor  Coolant  System 
(RCS)  pressure  and  temperature  curves  and 
limits  in  accordance  with  10  CFR  [Part]  50 
Appendices  G  and  H  ensures  the  reactor 
coolant  system's  pressure  boundau-y  integrity 
will  be  protected  until  End  Of  Life  (EOL)  and 
does  not  contribute  to  the  probability  of  or 
the  initiation  of  accidents.  There  is  no  change 
to  the  safety  analysis. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

These  changes  are  required  to  maintain  the 
RCS  pressure  boundary  integrity  until  EOL. 
Changes  to  the  RCS  pressure  and  temperature 
curve  and  limits  will  not  create  a  new  or 
different  kind  of  accident.  There  is  no  change 
to  the  safety  analysis. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
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kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Pressure  and  temperature  curves  and  limits 
are  provided  as  limits  to  plant  operation  for 
ensuring  RCS  pressure  boundary  integrity  is 
maintained  until  EOL.  No  margin  of  safety  is 
impacted  by  changes  to  the  RCS  pressure  and 
temperature  curves  and  limits.  There  is  no 
change  to  the  safety  analysis. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above,  SCE  concludes  that  the 
proposed  amendment  presents  no  significant 
hazards  con.sideration  under  the  standards 
set  forth  in  10  CFR  50.92(c),  and  accordingly, 
a  finding  of  "no  significant  hazards 
consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K.' 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of  ' 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan. 

Date  of  amendment  request: 
September  3,  2003. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  Technical  Specification 
(TS)  Limiting  Condition  for  Operation 
(LCO)  3.6.5.1.d  to  replace  the  phrase 
"Each  ice  basket"  with  the  phrase  "Ice 


baskets."  This  change  would  make  the 
LCO  consistent  with  associated  TS 
Surveillance  Requirement  (SR) 
4.6.5. l.b.2  and  would  allow  the  SR  to 
define  the  detailed  requirements  for  ice 
basket  weight. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  September 
10,  2003  (68  FR  53402). 

Expiration  date  of  individual  notice: 
October  10,  2003. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.    . 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  J,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  crfteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide     . 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://v%'vvH'.nrc.gov/ 
reading-rm/ adams.html.  If  you  do  not 
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have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301HH5-4737 
or  by  e-mail  to  pdr@nrc.gov. 

Duke  Energy  Corporation,  Docket  Nos. 
5G~269.  50-270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina. 

Date  of  application  of  amendments: 
February  19,  2003. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TS)  5.5.10.  "Steam 
Generator  (SG)  Tube  Siuveillance 
Program."  Specifically,  the  proposed 
changes  would  revise  the  SG 
surveillance  requirements  in  the  Oconee 
Units  1,  2,  and  3  TSs.  Since  steam 
generator  replacement  outages  are 
respectively  scheduled  for  Fall  2003, 
Spring  2004,  and  Fall  2004.  the  licensee 
proposes  to  relocate  the  pro-am 
requirements  applicable  to  ^e  original 
SGs,  existing  TS  5.5.10  requirements,  to 
TS  5.5.21  and  to  provide  program 
requirements  applicable  to  the 
replacement  SGs,  in  TS  5.5.10. 

Date  of  Issuance:  September  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
wit^n  60  days  from  the  date  of 
issuance. 

Amendment  Nos::  334,  334,  &  335. 

Renewed  Facility  Operating  License 
Nos.  DPR-38.  DPR-47,  andDPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  18.  2003  (68  FR 
12949). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  4, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No. 
56-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  PopeCounty,  Arkansas. 

Date  of  application  for  amendment: 
September  19,  2002,  as  supplemented 
by  letter  dated  July  18,  2003. 

Brief  description  of  amendment:  The 
proposed  amendment  extends  the 
allowed  outage  time  (AOT)  for  a  single 
inoperable  low  pressure  safety  injection 
(LPSI)  train  from  72  hours  to  7  days.  In 
addition,  an  AOT  of  72  hours  is 
included  for  other  conditions  where  the 
equivalent  of  a  single  emergency  core 
cooling  system  (ECCS)  subsystem  flow 
is  still  available  to  both  the  LPSI  and 
high  pressure  safety  injection  (HPSI) 
trains.  Also,  an  action  statement  is 
added  to  restore  at  least  one  of  each 
HPSI  and  LPSI  train  to  operable  status 


within  one  hdur  if  100%  of  ECCS  flow 
is  unavailable  due  to  two  inoperable 
HPSI  or  LPSI  trains. 

Date  of  issiiance:  September  11,  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  ba  implemented  within  60 
days  from  the  date  of  issuance. 

Amendmeim  No.  .-251. 

Facility  Operating  License  No.  NPF-6: 
Amendment  ijevised  the  Technical 
Specification! 

Date  of  initipl  notice  in  Federal 
Register:  November  12,  2002. 

The  July  isl  2003,  supplemental  letter 
provided  clarifying  information  that  did 
not  change  thfc  scope  of  the  original 
Federal  Register  notice  or  the  original 
no  significant  hazards  consideration 
determination . 

The  Commission's  related  evaluation 
of  the  amendi  lent  is  contained  in  a 
Safety  Evalua  ion  dated  September  11, 
2003. 

No  signifies  nt  hazards  consideration 
comments  rec  3ived:  No. 

Exelon  Gen  iration  Company,  LLC, 
Docket  Nos.  5  7-254  and  50-265,  Quad 
Cities  Nucleai  Power  Station,  Units  1 
and  2,  Rock  h  land  County,  Illinois. 

Date  ofapp  ication  for  amendments: 
December  20,  2002,  as  supplemented 
May  30,  2003, 

Brief  descri  jtion  of  amendments:  The 
amendments  levise  the  licensing  basis 
as  described  ih  the  Updated  Final  Safety 
Analysis  Report  to  implement  the 
Boiling- Wateij  Reactor  Vessel  and 
Internals  Project  reactor  pressure  vessel 
integrated  surveillance  program  as  the 
basis  for  dem(  mstrating  compliance 
with  the  requi  rements  of  Appendix  H  to 
lOCFRpart  5  ). 

Date  ofissu  jnce.-.August  28.  2003. 

Effective  da  'e:  As  of  the  date  of 
issuance  and  i  hall  be  implemented 
within  60  day  >. 

Amendmen' Nos.:  217/211. 

Facility  Opt  rating  License  Nos.  DPR- 
29  and  DPR-3  0:  The  amendments 
revised  the  lie  ensing  basis. 

Date  ofiniti  il  notice  in  Federal 
Register:  Feb  rUary  4.  2003  (68  FR 
5669). 

The  supple]  nent  dated  May  30,  2003, 
provided  addi  tional  information  that 
clarified  the  a  jplication,  did  not  expand 
the  scope  of  tl  e  application  as  originally 
noticed,  and  c  id  not  change  the  staffs 
original  propc  sed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  i  s  contained  in  a  Safety 
Evaluation  da  ed  August  28.  2003. 

No  significa  nt  hazards  consideration 
comments  rec  jived:  No.    • 

FirstEnergy  Nuclear  Operating 
Company,  etil.,  Docket  Nos.  50-334 
and  50-4 12,  tea  ver  Valley  Power 


Station,  Unit  Nos.  1  and  2  (BVPS-1  and 
2),  Beaver  County,  Pennsylvania. 

Date  of  application  for  amendments: 
June  5,  2002,  as  supplemented  August 
19  and  December  2,  2002,  and  January 
30,  February  14,  March  19  and  31,  June 
6  and  24,  and  September  5,  2003. 

Brief  description  of  amendments:  The 
amendments  approved  selective 
implementation  of  an  alternative  source 
term  methodology  for  the  loss-of-coolant 
accident  (LOCA)  and  the  control  rod 
ejection  accident  (CREA),  incorporation 
of  ARCON96  methodology  for  release 
points  associated  with  the  LOCA  and 
CREA,  elimination  of  the  control  room 
emergency  bottled  air  pressurization 
system,  changes  to  the  control  room 
emergency  ventilation  system  (CREVS), 
and  a  change  to  the  BVPS-1  CREVS         ■• 
filter  bypass  leakage  acceptance  test 
criteria. 

Date  of  issuance:  September  10,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shcill  be  implemented 
within  60  days. 

Amendment  Nos.:  257  and  139. 

Facility  Operating  License  Nos.  DPR-  ■ 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  10,  2002  (67  FR 
75876).  The  supplements  dated  August 
19  and  December  2,  2002,  and  January 
30,  February  14,  March  19  and  31,  June 
6  and  24,  and  September  5.  2003, 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed  except  as  noted  below,  and  did 
not  change  the  staffs  original  proposed 
no  significant  hazards  consideration 
determination.  The  February  14.  2003. 
submittal  requested  the  scope  of  the 
review  be  expanded  by  including  in  the 
scope  of  the  review  related  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
page  changes,  but  this  request  was 
withdrawn  in  the  March  31.  2003. 
submittal.  Additionally,  a  portion  of  the 
requested  review  was  withdrawn  in  the 
March  19,  2003.  submittal,  as  these 
changes  were  no  longer  necessary.  The 
portion  of  the  proposed  application 
related  to^conversion  of  the  BVPS-1  and 
2  containments  from  subatmospheric  to 
atmospheric  operating  conditions  was 
withdrawn  by  letter  dated  September  5, 
2003. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  10, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio. 
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Date  of  application  for  amendment: 
May  14,  2003,  as  supplemented  by 
letters  dated  June  16,  August  2,  August 
7,  and  August  20,  2003. 

Brief  description  of  amendment:  This 
amendment  revised  the  Technical 
Specifications  to  allow  a  one  time 
exception,  only  during  the  Restart  Test 
Plan,  to  allow  entry  into  Mode  3  of 
operation  without  the  high-pressure 
injection  pumps  being  able  of  taking 
suction  from  the  low-pressure  injection 
trains  when  aligned  for  containment 
sump  recirculation.  The  exception 
cannot  be  used  for  entry  into  Mode  2  or 
Mode  1. 

Date  of  issuance:  September  5,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  257. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  10,  2003  (68  FR  34668). 

The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  5, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida. 

Date  of  application  for  amendment: 
February  17,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (ITS)  3.6.3  "Containment 
Isolation  Valves,"  to  allow  verification 
by  administrative  means  of  isolation 
devices  in  high  radiation  areas,  and 
isolation  devices  that  are  locked,  sealed 
or  otherwise  secured. 

Date  of  issuance:  September  8,  2003. 

Effective  date:  As  of  the'  date  of 
issuemce  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No.:  209. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18277). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  8, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 


FPL  Energy  Seabrook,  LLC,  Docket  No. 
50-443,  Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire. 

Date  of  amendment  request:  October 
11,  2002,  as  supplemented  by  letter 
dated  May  29,  2003. 

Description  of  amendment  request: 
The  amendment  revises  Technical 
Specification  (TS)  3.4.9.1,  "Reactor 
Coolant  System  [RCS]— Pressure/ 
Temperature  Limits,"  and  TS  3.4.9.3, 
"Reactor  Coolant  System — Overpressure 
Protection  Systems"  and  their 
associated  Bases  sections.  Specifically, 
the  changes  replace  TS  Figures  3.4-2 
"Reactor  Coolant  System  Heatup 
Limitations,"  3.4-3  "Reactor  Coolant 
System  Cooldown  Limitations,"  and 
3.4—4  "RCS  Cold  Overpressure 
Protection"  to  allow  operation  to  20 
Effective  Full  Power  Years. 

Date  of  issuance:  September  11,  2003. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  89. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revises  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  December  10,  2002  (67  FR 
75879).  The  May  29,  2003,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  nor  expand  the 
amendment  beyond  the  scope  of  the 
initial  notice. 

The  Commission's  related  evaluation 
,  of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  11, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FPL  Energy  Seabrook,  LLC,  Docket  No. 
50-443,  Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire. 

Date  of  amendment  request:  April  24, 
2002. 

Description  of  amendment  request: 
The  amendment  revises  surveillance 
requirements  (SRs)  in  Technical 
Specification  (TS)  4.6.2.1,  "Containment 
Spray  System,"  and  TS  4.7.1.2.1b, 
"Auxiliary  Feedwater  System,"  and 
associated  Bases  Section  3/4.7.1.2. 
Specifically,  the  proposed  changes 
would  move  SR  acceptance  criteria  for 
containment  spray  and  auxiliary 
feedwater  pumps  fi-om  the  TSs  to  the 
Seabrook  Station  Technical 
Requirements  Manual.     *= 

Date  of  issuance:  September  12,  2003. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  90. 

Facility  Operating  License  No.  NPF- 
86:  The  amendment  revises  the  TSs. 


Date  of  initial  notice  in  Federal 
Register:  June  11,  2002  (67  FR  40024). 

The  Commission's  related  evaluation 
of  thetmiendment  is  contained  in  a 
Safety  Evaluation  dated  September  12, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company.  LLC, 
Docket  Nos.  50-266  and  50-301 ,  Point , 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
September  12,  2002,  as  supplemented   . 
March  27  and  May  30,  2003. 

Brief  description  of  amendments:  The 
amendments  add  surveillance 
requirements  for  Technical 
Specification  (TS)  3.5.2,  "ECCS— 
Operating,"  and  TS  3.5.3,  "ECCS— 
Shutdown,"  to  verify,  every  31  days, 
that  the  emergency  core  cooling  system 
piping  is  full  of  water. 

Date  of  issuance:  September  5,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  209  and  214. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR 
5679). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  5, 
2003. 

No  significant  hazards  consideration 
conmients  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260,  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3,  Limestone  County,  Alabama. 

Date  of  application  for  amendments: 
February-13,  2003,  as  supplemented 
April  14,  2003. 

Description  of  amendment  request: 
The  amendments  revised  Technical 
Specification  (TS)  4.2.1  "Fuel 
assemblies,"  to  modify  the  fuel  design 
description  to  encompass  Framatome 
Advanced  Nuclear  Power  fuel 
assemblies,  and  also  to  modify  TS  4.3 
"Fuel  Storage,"  to  remove  nomenclatiire 
specific  to  Global  Nuclear  Fuels  analysis 
methods. 

Date  of  issuance:  September  5,  2003. 

Effective  date:  September  5,  2003. 

Amendment  Nos.:  247,  284,  242. 

Facility  Operating  License  Nos.  DPR- 
33,  DPR-52,  and  DPR-68.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  1,  2003  (68  FR  15763). 
The  April  14,  2003,  letter  provided 
clarifying  information  that  did  not 
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change  the  scope  of  the  original  request 
or  the  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Conunission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  5,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
No.  50-390.  Watts  Bar  Nuclear  Piant. 
■  Unit  1,  Rhea  County,  Tennessee. 

Date  of  application  for  amendment: 
May  1,  2003,  as  supplemented  on  Julv 
8,  2003. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.8.7,  "Inverters — 
Operating."  The  revised  TS  requires 
only  one  inverter  for  each  of  the  four 
120V  AC  Vital  Instrument  channels.  . 
This  amendment  is  the  initial  phase  of 
a  project  that  will  update  the  120V  AC 
Vital  Instrument  Power  System. 

Date  of  issuance:  September  8,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  Mode  4  entry  following  the  next 
refueling  outage  in  the  fall  of  2003. 

Amendment  No.:  45. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Reguten  May  27,  2003  (68  FR  28859). 
The  supplemental  letter  provided 
clarifying  information  that  did  not 
expand  the  scope  of  the  original  request 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  8,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri. 

Date  of  application  for  amendment: 
June  2,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  (TSs)  to  increase  the 
specified  minimum  fuel  oil  inventories 
maintained  in  the  fuel  oil  storage  tanks 
•  for  the  diesel  generators. 

Date  of  issuance:  September  9,  2003. 

Effective  date:  September  9,  2003.  and 
shall  be  implemented  within  60  days 
from  the  date  of  issuance. 

Amendment  No.:  156. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regiater:  July  22.  2003  (68  FR  43393 J. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


ition  dated  September  9. 

it  hazards  consideration 
:eived:  No. 


Safety  Evali 
2003. 

No  signific 
comments  re 

Virginia  Electric  and  Power  Company, 
et  al.,  Dockei  Nos.  50-280  and  50-281, 
Surry  Power)Station,  Units  1  and  2, 
Surry  Countjf,  Virginia. 

Date  of  application  for  amendments: 
September  5  2002,  as  supplemented  on 
April  16,  Jur  b  9,  and  July  7,  2003. 

Brief  Desci  iption  of  amendments: 
These  amenc  ments  revise  the  Technical 
Specificatior  s  to  add  provisions  to 
permit  inspe  :tion  and  related  repair  of 
a  biu"ied  fuel  oil  storage  tank  during 
plant  operatian  by  extending  the 
allowed  outa  ^e  time  for  a  buried  fuel  oil 
storage  tank  o  7  days  from  24  hours  for 
this  purpose 

Date  ofiss  lance:  September  10,  2003. 

Effective  d  \te:  As  of  the  date  of 
issuance,  an<  shall  be  implemented 
within  30  da  's. 

Amendme.  it  Nos.:  236  and  235. 

Renewed  f  acility  Operating  License 
Nos.  DPR-32  and  DPR-37:  Amendments 
change  the  T  jchnical  Specifications. 

Date  ofini  ial  notice  in  Federal 
Register:  Ai  gust  5,  2003  (68  JT^  46247). 

The  ComiT  ission's  related  evaluation 
of  the  amenc  ments  is  contained  in  a 
Safety  Evaluiition  dated  September  10, 
2003. 

No  signific  ant  hazards  consideration 
comments  re  :eived:  No. 


Roc  k 


[Order  No.  ^3^ 


Notice  of  Apfaeal 
in  Birmingli{  m 


Dated  at  I 
day  of  Septem  )er  : 

For  the  Nuc  ear  Regulatory  Commission. 
Ledyard  B.  Marsh 

Director,  Div 
Management 
Regulation. 

|FR  Doc.  03-24477  Filed  9-29-03;  8:45  am] 
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;ville,  Maryland,  this  22nd 
2003. 


islpn  ofLicensing  Project 
i  Office  of  Nuclear  Reactor 


POSTAL  RA  *£  COIMiMISSiON 


;  Docket  No.  A2003-1] 


Of  Post  Office  Closing 
Green,  AL 


agency:  Post  il  Rate  Commission. 
ACTION:  Noti(  e  and  order. 


SUMMARY:  Se  reral  petitioners  have  filed 
an  appeal  of  i  post  office  closing  in 
Birmingham  Dreen,  Alabama.  The 
Commission  las  assigned  this  appeal  a 
docket  numb  ;r,  informed  the  Postal 
Service  and  t  le  public  of  the  appeal, 
and  establish  3d  a  procedural  schedule. 
A  decision  o  i  the  merits,  including 
whether  the  i  Commission  has 
jurisdiction  c  ver  this  appeal,  has  not  yet 
been  made 


DATES:  The  Postal  Service  is  to  file  the 
administrative  record  by  October  3, 
2003. 

ADDRESSES:  For  further  information 
contact  Stephen  L.  Sharfman,  General 
Counsel,  Postal  Rate  Commission,  1333 
H  Street,  NW.,  Suite  300,  Washington, 
DC  20268-0001. 

See  SUPPLEMENTARY  INFORMATION  for 
other  deadlines. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfmcm,  General  Counsel, 
202-789-6820. 

SUPPLEMENTARY  INFORMATION:  In  notice 
and  order  No.  1384,  issued  September 
24,  2003,  the  Commission  provided 
notice  that  certain  petitioners  had  filed 
an  appeal  of  a  post  office  closing  in 
Birmingham  Green,  Alabama  35237.  It 
also  identified,  among  other  things,  the 
categories  of  issues  that  appeared  to 
have  been  raised  in  the  petition  and 
noted  that  a  120-day  statutory  deadline 
applied  to  issuance  of  a  decision.  A 
subsequent  errata  notice  (issued 
September  24,  2003)  stated  that  a 
deadline  had  been  inadvertently 
omitted  from  order  no.  1384. 
Specifically,  it  indicated  that  ordering 
paragraph  (a)  in  order  no.  1384  should 
have  specified  "October  3,  2003"  as  the 
deadine  for  the  Postal  Service  to  file  the 
administrative  record.  The  text  of  the 
first  notice,  captioned  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5),  appears  in  part  I,  as  corrected 
by  order  no.  1384  (errata  notice).  Part  II 
includes  the  procedural  schedule 
published  as  an  appendix  to  order  no. 
1384. 

L  Text  of  Order  No.  1384 

\- 

Name  of  affected  post  office: 
Birmingham  Green.  AL  35237. 

Name(s)  of  petitioneris):  George 
Prince,  Terry  Finch  and  James  E. 
Roberts. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers: 
September  17,  2003. 

Categories  of  issues  apparently  raised: 
1 .  Observance  of  procedure  required  by 
law  [39  U.S.C.  404(b)(5)(B)).  2.  Effect  on 
the  community  [39  U.S.C.  404(b)(2)(A)]. 
3.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues.  . 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date  . 
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this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  The  attached  procedural 
schedule  has  been  developed  to 
accommodate  this  statutory  deadline.  In 
the  interest  of  expedition,  in  light  of  the 
120-day  decision  schedule,  the 
Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  14  days  from 
the  issuance  of  the  request  and  tbe 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

n.  Procedural  Schedule  (Appendix  to 
Order  No.  1384) 

September  1 7,  2003:  filing  of  appeal. 

September  23,  2003:  Commission 
notice  and  order  of  filing  of  appeal. 

October  20,  2003:  last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)]. 

October  13,  2003:  petitioner's 
participant  statement  or  initial  brief  [see 
39  CFR  3001.115(a)  and  (b)]. 

November  3,  2003:  Postal  Service's 
answering  brief  [see  39  CFR 
3001.115(c)]. 

November  18,  2003:  petitioner's  reply 
brief  should  petitioner  choose  to  file  one 
[see  39  CFR  3001.115(d)]. 

November  25.  2003:  deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it  is 
a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.116]. 

January  25,  2004:  expiration  of  the 
Commission's  120-day  decisional 
schedule  [see  39  U.S.C.  404(b)(5)]. 

m.  Ordering  Paragraphs 

The  Cominission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  October  3,  2003. 

(b)  The  secretary  of  the  Postal  Rate 
Commission  shall  publish  this  notice 
and  order  and  procedural  schedule  in 
the  Federal  Register. 

By  the  Commission. 

Issued:  September  23.  2003. 

Dated:  September  24,  2003. 
Garry  }.  Sikora, 
Acting  Secretary. 

[FR  Doc.  03-24659  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0004. 

Extension 

Rule  27e-l  and  Form  N-27E-1,  SEC  File  No. 
270-486,  OMB  Control  No.  3235-0545. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Conunission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  approval  of  the 
collection  of  information  imder  the 
Investment  Company  Act  of  1940 
("Act")  summarized  below. 

Rule  27e-l  [17  CFR  270.27e-l]  is 
entitled  "Requirements  for  Notice  to  be 
Mailed  to  Certain  Purchasers  of  Periodic 
Payment  Plan  Certificates  Sold  Subject 
to  section  27(d)  of  the  Act."  Form  N- 
27E-1  is  entitled  "Notice  to  Periodic 
Payment  Plan  Certificate  Holders  of  18 
Month  Surrender  Rights  with  Respect  to 
Periodic  Payment  Plan  Certificates." 
Form  N-27E-1,  which  is  prescribed  by 
rule  27e-l  in  order  to  implement  the 
statutory  mandate  in  section  27(e)  of  the 
Act,  serves  to  notify  holders  of  periodic 
pa)mient  plan  certificates  who  have 
missed  certain  payments  of  their 
surrender  rights  with  respect  to  the 
certificates.  The  Form  N-27E-1  notice, 
which  is  sent  directly  to  holders  of 
periodic  payment  plan  certificates, 
serves  to  alert  purchasers  of  periodic 
payment  plans  of  their  rights  in 
coiuiection  with  their  plan  certificates. 

Commission  staff  estimates  that  there 
are  fewer  than  five  issuers  of  periodic 
pa)mient  plan  certificates  affected  by 
rule  27e-l.  The  frequency  with  which 
each  of  these  issuers  or  their 
representatives  must  file  the  Form  N- 
27E-1  notice  varies  with  the  number  of 
periodic  payment  plans  sold  and  the 
number  of  certificate  holders  who  miss 
payments.  The  staff  spoke  with 
representatives  of  a  number  of  firms  in 
the  industry  that  currently  have 
periodic  payment  plan  accounts.  Based 
upon  these  conversations,  the  staff 
estimates  that  3  respond^its  through 
completely  automated  processes  send 
out  approximately  2.965  notices  a  year. 
These  estimates  are  based  on  an 
informal  survey  of  representatives  of 
several  entities  and  are  not  derived  fitjm 
a  comprehensive  or  necessarily  even 
representative  study  of  the  cost  of  the 
Commission's  rules  and  forms. 


Complying  with  the  collection  of 
information  requirements  of  rule  27e-l 
is  mandatory  for  issuers  of  periodic 
pajTnent  plans  or  their  depositors  or 
underwriters  in  the  event  holders  of 
plan  certificates  miss  certain  paynients 
within  eighteen  months  after  issuance. 
The  information  provided  pursuant  to 
rule  27e-l  will  be  provided  to  third 
parties  and,  therefore,  will  not  be  kept 
confidential.  The  Commission  is  seeking 
OMB  approval,  because  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  niunber. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Please 
direct  your  written  comments  to 
Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO.  Office  of 
Information  Technology,  Sectirities  and 
Exchange  Commission,  450  5th  Street. 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  after  this  notice. 

Dated:  September  22,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-24747  Filed  9-29-03;  8:45  am) 
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Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Conunission, 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549. 

Extension 

Rule  23C-1  [17  CFR  270.23c-l],  SEC  File  No. 
270-253.  OMB  Control  No.  3235-0260. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  /ucA  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Conunission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  23c-l  under  the  Investment 
Company  Act  of  1940,  among  other 
things,  permits  a  closed-end  fund  to 
repurchase  its  securities  for  cash  if  in 
addition  to  the  other  reqtiirements  set 
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forth  in  the  rule:  (i)  Pa)m[ient  of  the 
purchase  price  is  accompanied  or 
preceded  by  a  written  confirmation  of 
the  purchase:  (ii)  the  asset  coverage  per 
unit  of  the  security  to  be  purchased  is 
disclosed  to  the  seller  or  his  agent;  and 
(iii)  if  the  security  is  a  stock,  the  fund 
has,  within  the  preceding  six  months, 
informed  stockholders  of  its  intention  to 
purchase  stock.  The  Commission  staff 
estimates  that  approximately  19  closed- 
end  funds  rely  on  rule  23c-l  annually 
to  undertake  approximately  132 
repurchases  of  their  seciu-ities.  The 
Commission  staff  estimates  that,  on 
average,  a  fund  spends  approximately 
2.5  hours  on  complying  with  the 
paperwork  requirements  listed  above 
each  time  it  undertakes  a  security 
repurchase  under  the  rule.  The  total 
annual  burden  of  the  rule's  paperwork 
requirements  thus  is  estimated  to  be  330 
hours. 

In  addition,  the  fund  must  file  with 
the  Commission,  during  the  first  ten 
days  of  the  calendar  month  following 
any  month  in  which  a  purchase 
permitted  by  rule  23c-l  occius,  two 
copies  of  a  report  of  purchases  made 
dvuing  the  month,  together  with  a  copy 
of  any  written  solicitation  to  purchase 
securities  given  by  or  on  behalf  of  the 
fund  to  10  or  more  persons.  The  burden 
associated  with  filing  Form  N-23C-1, 
the  form  for  this  report,  has  been 
addressed  in  the  submission  for  that 
Form. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Complying  with  the  collection  of 
information  requirements  of  the  rule  is 
mandatory.  The  filings  that  the  rule 
requires  to  be  made  with  the 
Commission  are  available  to  the  public. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Please  direct  general  conunents 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Mr. 
Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  0MB  within  30 
days  of  this  notice. 


•  Dated:  Septelnber  23.  2003. 
Margaret  H.  NfcFarland, 

Deputy  SecretiT}'. 

[FR  Doc.  03-24748  Filed  9-29-03;  8:45  am] 
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Rule  13f-l,  SEC 
Control  Nc , 


Request,  Copies  Available 
and  Exchange  Commission, 
and  Information  Services, 
^W.,  Washington,  DC  20549. 


File  No.  270-22,  OMB 
3235-0006. 


Notice  is  h4reby  given  that,  pursuant 
to  the  PapervNtork  Reduction  Act  of  1995 
(44  U.S.C.  35(  11-3520),  the  Securities 
and  Exchangt  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Man  agement  and  Budget 
("OMB")  a  request  for  extension  and 
approval  of  tl:  e  collection  of  information 
described  beL  )w. 

Section  13(  )  '  of  the  Securities 
Exchange  Act  of  1934  ^  (the  "Exchange 
Act")  empowjrs  the  Commission  to:  (l) 
adopt  rules  th  at  create  a  reporting  and 
disclosure  sys  tem  to  collect  specific 
information;  ind  (2)  disseminate  such 
information  t(»  the  public.  Rule  13f-l  ^ 
under  the  Exohange  Act  requires 
institutional  i  nvestment  managers  that 
exercise  inves  tment  discretion  over 
accounts — ha  ang  in  the  aggregate  a  fair 
market  value  )f  at  least  $100,000,000  of 
exchange-trad  ed  or  NASDAQ-quoted 
equity  securit  es — to  file  quarterly 
reports  with  t  le  Commission  on  Form 
13F. 

The  informi  ition  collection 
requirements  ipply  to  institutional 
investment  m  magers  that  meet  the  $100 
million  reporl  ing  threshold.  Section 
13(f)(5)  of  the  Exchange  Act  defines  an 
"institutional  investment  manager"  as 
any  person,  o\  her  than  a  natural  person, 
investing  in  o  ■  buying  and  selling 
securities  for  ts  own  account,  and  any 
person  exerciiiing  investment  discretion 
with  respect  1 3  the  account  of  any  other 
person.  Rule  '  3f-l(b)  under  the 
Exchange  Act  defines  "investment 
discretion"  fo  •  purposes  of  Form  13F 
reporting. 

The  reportiog  system  required  by 
Section  13(f)  Of  the  Exchange  Act  is 
intended,  am(  ng  other  things,  to  create 
in  the  Commi  ision  a  central  repository 
of  historical  a  id  current  data  about  the 


'  15  U.S.C.  78ni  0 
2 15  U.S.C.  78a  Jf 
M7CFR240.1: 


investment  activities  of  institutional 
investment  managers,  and  to  improve 
the  body  of  factual  data  available  to 
regulators  and  the  public. 

The  Commission  staff  estimates  that 
2,472  respondents  make  approximately 
9,888  responses  under  the  rule  each 
year.  The  staff  estimates  that  on  average, 
Form  13F  filers  spend  98.8  hours/year 
to  prepare  and  submit  the  report,  hi 
addition,  the  staff  estimates  that  294 
respondents  file  approximately  1,176 
amendments  each  year.  The  staff 
estimates  that  on  average.  Form  13F 
filers  spend  4  hoiu-s/year  to  prepare  and 
submit  amendments  to  Form  13F.  The 
total  annual  burden  of  the  rule's 
requirements  for  all  respondents 
therefore  is  estimated  to  be  245,409.6 
hours  ({2,472  filers  x  98.8  hours)  +  (294 
filers  x4  hours)). 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid 
control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  September  22,  2003. 
Margciret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-24750  Filed  9-29-03:  8:45  am]' 
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[Release  No.  34-48528;  File  No.  SR-Amex- 
2003-10] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  ttie  American  Stock 
Exchange  LLC,  Relating  to  Its  After- 
Hours  Trading  Facility 

September  24,  2003. 

On  February  24,  2003,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  the  operation  of  its  After 
Hours  Trading  Facility  ("AHTF"). 
Notice  of  the  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  August  20,  2003. ^  No 
comments  were  received  on  the 
proposed  rule  change. 

Cvurent  Amex  rules  provide  that  only 
specialists  registered  in  Portfolio 
Depositary  Receipts,  Index  Fund  Shares 
or  unit  investment  trusts  may 
participate  in  the  AHTF  for  their  dealer 
account  in  these  securities.  In  brief, 
Amex  now  proposes  to  permit 
specialists  in  stocks  or  other  equity- 
traded  securities  to  do  so  in  order  to 
offset  an  imbalance  of  orders  in  the 
AHTF.  In  such  a  case,  if  any  open 
agency  orders  to  buy  or  sell  on  the 
specialist's  book  limited  to  the  closing 
price  remain  unexecuted  after  the 
specialist  buys  or  sells  the  seciuity  at  its 
price  in  the  AHTF,  the  specialist  will  be 
required  to  offer  that  execution  to  each 
such  order  in  time  priority  until  it  is 
accepted  or  all  such  orders  have  rejected 
it. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'*  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6Cb)(5)  of  the 
Act,5  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'■>  See  Release  No.  34^8334  (August  13,  2003),  68 
FR  50200. 

"*  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78(c)(f). 

5  15  U.S.C.  78f(b)(5). 


in  facilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market,  to  protect  investors  and  the 
public  interest,  and  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
The  Commission  believes  that  the 
proposed  rule  change  appears  to  be 
reasonably  designed  to  reduce  volatility 
on  the  close  by  allowing  Amex 
specialists  to  offset  order  imbalances  in 
the  AHTF  with  orders  for  their  dealer 
accounts. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-2003-10)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-24752  Filed  ^29-03:  8:45  am] 
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Self-Regulatory  Organizations;  Order 
of  Accelerated  Approval  of  Proposed 
Rule  Change  by  the  American  StocK 
Exchange  LLC  Relating  to  Ejght  Series 
of  the  iShares  Trust  Based  on  a 
Specified  Fixed  Income  Index 

September  24,  2003.  « 

On  August  20,  2003,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"),'  and  Rule  ' 
19b-4  thereunder, 2  a  proposal  to  list 
under  Rule  lOOOA  the  following  eight 
additional  series  of  the  iShares  Trust 
(each  a  "New  Fund")  based  on  indexes 
of  fixed  income  securities  selected  to 
correspond  generally  to  the  performance 
of  a  specified  U.S.  bond  index  (each,  an 
"Underlying  Index"):  (1)  iShares 
Lehman  Short  U.S.  Treasury  Bond 
Fund;  (2)  iShares  Lehman  3-7  Year  U.S. 
Treasury  Bond  Fund;  (3)  iShares 
Lehman  10-20  Year  U.S.  Treasury  Bond 
Fund;  (4)  iShares  Lehman  U.S.  Treasury 
Inflation  Protected  Securities  Fund;  (5) 
iShares  Lehman  U.S.  Credit  Bond  Fund; 
(6)  iShares  Lehman  Intermediate  U.S. 


Credit  Bond  Fimd;  (7)  iShares  Lehman 
Intermediate  U.S.  Govenmient/Credit 
Bond  Fund;  and  (8)  iShares  Lehman 
U.S.  Aggregate  Bond  Fund. 

On  September  2.  2003,  the  proposal 
was  published  for  public  comment  in 
the  Federal  Register.  ^  The  Commission 
received  no  comments  on  the  proposal. 
This  order  grants  accelerated  approval 
to  the  proposed  rule  change. 

Amex  Rule  lOOOA  provides  standards 
for  listing  Index  Fund  Shares,  which  are 
securities  issued  by  an  open-end 
management  investment  company 
(open-end  mutual  fund)  for  Exchange 
trading.  These  securities  are  registered 
under  the  Investment  Company  Act  of 
1940  ("1940  Act")  as  well  as  the ' 
Exchange  Act.  The  Commission 
previously  approved  amendments  to 
Rule  lOOOA  to  accommodate  the  listing 
of  Index  Fund  Shares  based  on  an  index 
of  fixed  income  seciuities,  and  in 
particular,  series  of  the  iShares  Trust 
based  on  indexes  of  fixed  income 
seciuities.* 

After  careful  review,  the  Commission 
finds  that  implementation  of  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  6  of  the 
Exchange  Act  ^  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange^  and,  in 
particular,  the  requirements  of  section  6 
of  the  Act.^  Specifically,  the 
Comaiission  believes  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 
Exchange  Act."  The  Commission 
believes  that  the  availability  of  the  New 
Funds  will  provide  an  instrument  for 
investors  to  achieve  desired  investment 
results  that  correspond  generally  to  the 
price  and  yield  performance  of  the 
underlying  U.S.  Bond  Index.  The 
investment  objective  of  each  New  Fund 
will  be  to  provide  investment  results 
that  correspond  generally  to  the  price 
and  yield  performance  of  the  underlying 
index  based  on  fixed  income  securities. 

Accordingly,  the  Commission  finds 
that  the  Exchange's  proposal  will 
facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest,  and  is  not  designed  to  permit 


"15  U.S.C.  78s(b)(2). 
M7CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  48398 
(August  22.  2003),  68  FR  52245  ("Notice"). 

••  See  Securities  Exchange  Act  Release  No.  46252 
duly  24,  2002).  67  FR  49715  ()uly  31,  2002) 
("Previous  .Approval  Order"). 

'' 15  U.S.C.  78f. 

'•In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(fl. 

=•  IS  U.S.C.  78f. 

'Id. 
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unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers.^ 
The  Commission  has  granted  the  New 
Funds  appropriate  relief  under  various 
sections  of  the  1940  Act,  including 
sections  6(c)  and  17(b),  so  that  eadi 
New  Fimd  may  register  under  the  1940 
Act  as  an  open-end  fund  and  issue 
shares  that  are  redeemable  in  Creation 
Units,  shares  of  New  Funds  may  trade 
in  the  secondary  market  at  negotiated 
prices,  and  certain  persons  affiliated 
with  a  New  Fund  by  reason  of  owning 
5%  or  more,  and  in  some  cases  more 
than  25%,  of  its  outstanding  securities 
may  do  in-kind  purchases  and 
redemptions  of  Creation  Units.'" 

The  Commission  notes  that  the  New 
Funds  will  operate  in  substantially  the 
same  manner  as  the  funds  that  were  the 
subject  of  the  Previous  Approval  Order. 
The  Commission  notes  one  difference  is 
that  with  respect  to  the  Lehman 
Aggregate  Fund,  approximately  35%  of 
its  assets  will  be  invested  in  TBA 
transactions,  which  is  a  purchase  or  sale 
of  a  pass-through  security  for  future 
settlement  at  an  agreed  upon  date.  The 
Exchange  represented  that  the  use  of 
TBA  transactions  is  not  intended  to  help 
the  Lehman  Aggregate  Fimd  outperform 
its  Underlying  hidex,  but  rather  to 
increase  pricing  efficiency  while  at  the 
same  time  maintaining  the  Lehman 
Aggregate  Fund's  exposure  to  its 
Underlying  Index.  Since  the  intra-day 
prices  of  TOA  agreements  are  more 
readily  available  than  intra-day  prices 
on  specific  mortgage  pools  and  because 
mortgage  pools  tend  to  be  less  liquid 
than  TBA  agreements,  the  Commission 
agrees  that  the  use  of  TBA  agreements 
should  help  maintain  the  efficiency  of 
the  Lehman  Aggregate  Fund's  arbitrage 
mechanism. 

For  the  reasons  stated  in  the  Notice, 
the  Commission  finds  that  adequate 
rules  and  procedures  exist  to  govern  the 
trading  of  Index  Fund  Shares,  including 
■  the  New  Funds.  For  the  reasons  stated 
in  the  Notice,  the  Commission  finds  that 
because  of  the  nature  of  the  particular 
debt  securities  to  be  included  in  the 
portfolios  of  the  New  Funds  (i.e.,  U.S. 
Government  seciirities,  investment 
grade  corporate  bonds,  and  TBA  prices). 
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■Pursuaat  to  section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  exchange 
trading  fpr  new  products  upon  p  finding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
pther  economic  functions,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in, the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 

">  Investment  Company  Act  Release  No.  25622 
(June  25.  2002). 


the  pricing  i  iformation  should  be 
available.  H<  iwever,  the  Commission 
notes  that  dmerences  in  the  degree  of 
price  transpi  ireney  in  the  debt  and 
equity  mark(  its  could  lead  to  lai]ger 
discounts  and  premiums  for  the  New 
Funds  than  have  been  experienced  by 
Equity  ETFs  [because  arbitrators  may 
:er  premiums  or  discounts 
the  market  price  of  the 
ifore  engaging  in  arbitrage 


wait  for  gre 
to  develop  i 
ETF  shares 
transactions 
The  Co 


ission  has  also  granted  the 
issuer,  Barclays,  exemptive  relief  from 
section  24{dl  of  the  1940  Act  so  that 
dealers,  may  jffect  secondary  market 
transaction  i  i  Barclays  ETF  shares 
without  deli'  ery  a  prospectus  to  the 
purchaser."  Instead,  imder  the 
exemption  aj  id  under  Amex's  listing 
standards,  sa  les  in  the  secondary  market 
must  be  acco  mpanied  by  a  "product 
description,'  describing  the  ETF  and  its 
shares.  12  Th«  Commission  believes  a 
product  desc  ription,  which  not  only 
highlights  th  j  basic  characteristics  of 
the  product  and  the  manner  in  which 
the  ETF  shares  trade  in  the  secondary 
market,  but  diso  highlights  the 
differences  of  the  New  Funds  from 
existing  equity  ETFs  and  notes  the 
unique  characteristics  and  risks  of  this 
product,  should  provide  market 
participants  ^ith  adequate  notice  of  the 
salient  features  of  the  product. 

The  Comm  ission  also  notes  that  upon 
the  initial  lis  ing  of  any  ETF  under 
Amex  Rule  1  )00A  the  Exchange  issues 
a  circular  to  :  ts  members  explaining  the 
unique  chara  :teristics  and  risks  of  the 
security:  in  t  lis  instance,  Fixed  Income 
ETFs.  In  part  cular,  the  circular  should 
include,  amotig  other  things,  a 
discussion  of  the  risks  that  may  be 
associated  wi  th  the  New  Funds,  in 
addition  to  di  (tails  on  the  composition 
of  the  fixed  ii  icome  indices  upon  which 
they  are  base  1  and  how  each  New  Fund 
would  use  a  i  epresentative  sampling 
strategy  to  tra  ck  its  index.  The  circular 
also  should  npte  Exchange  members' 
responsibilitites  under  Exchange  Rule 
411  ('-'know  jijour  customer  rule") 
regarding  traasactions  in  such  Fixed 
Income  ETFs,  Exchange  Rule  411 
generally  requires  that  members  use  due 


"  See  Investm*  nt  Company  Act  Release  Nos. 
25595  (May  29.  2  )02)  (notice)  and  25623  (June  25, 
2002)  (order). 

'2  Nasdaq  listir  g  standards  for  ETFs  clarify  that 
NASD  members  t  ading  equity  ETFs  through 
electronic  commi  nication  networks  ("ECNs") 
would  be  subject  to  NASD  Rules  4420(i)(2)  and 
4420(j)(2)  requirii  ig  the  delivery  of  product 
descriptions  in  c<  nnection  with  sales  of  ETF  shares. 
See  Securities  Ex  :hange  Act  Release  No.  45920 
(May  13.  2002),  6  '  FR  35605  (May  20.  2002).  The 
Commission  exp«  cts  NASD  members  to  observe  the 
same  standards  f<  r  the  secondary  market  trading  of 
New  Funds. 


diligence  to  learn  the  essential  facts 
relative  to  every  customer,  every  order 
or  account  accepted."  The  circular  also 
will  address  members'  prospectus 
delivery  requirements  as  well  as 
highlight  the  characteristics  of 
purchases  in  New  Fimds,  including  that 
they  only  are  redeemable  in  Creation 
Unit  size  aggregations.  Based  on  these 
factors,  the  Commission  finds  that  the 
proposal  to  trade  the  New  Funds  is 
consistent  with  section  6(b)(5)  of  the 
Exchange  Act.'* 

The  Commission  also  notes  that 
certain  concerns  are  raised  when  a 
broker-dealer,  such  as  Lehman,  is 
involved  in  the  development, 
maintenance,  and  calculation  of  an 
index  upon  which  an  ETF  is  based. 
Lehman  has  represented  that  it  has  ' 
procedures  in  place  to  prevent  the 
misuse  of  material,  non-public 
information  relating  to  the  index. '^  The 
Commission  believes  that  these 
provisions  should  help  to  address 
concerns  raised  by  Lehman's 
involvement  in  the  management  of  the 
indices.  The  Conunission  believes  that 
this  should  act  to  further  minimize  the 
possibility  of  manipulation. 

The  Commission  also  believes  that  the 
Amex  has  appropriate  surveillance 
procedures  in  place  to  detect  and  deter 
potential  manipulation  for  similar 
index-linked  products.  By  applying 
these  procedures  to  the  New  Funds,  the 
Commission  believes  that  the  potential  = 
for  manipulation  should  be  minimized, 
while  protecting  investors  and  the 
public  interest. 

Amex  has  requested  that  the , 
Commission  find  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  The  New  Fimds 
will  trade  on  the  Exchange  in  the  same 
manner  as  the  funds  that  were  the 
subject  of  the  Previous  Approval  Order, 
and  the  proposed  rule  change.  The 
proposed  rule  change  raises  no  novel 
issues.  The  Commission  noticed  the 
proposed  rule  change  for  the  21 -day 
comment  period  and  received  no 
comments.  Based  on  the  above,  the 
Commission  finds  good  cause  lo 
accelerate  approval  of  the  proposed  rule 
change. 


"Amex  Rule  411. 


'M5U.S.C.  78f(b)(f). 

'5 Telephone  call  on  September  24,  2003  between 
Claire  P.  McGrath.  Senior  Vice  President  and 
Deputy  General  Counsel.  Amex,  and  Florence  E. 
Harmon,  Senior  Special  Counsel,  Division  of 
Market  Regulation,  Commission.  The  Commission 
expects  that  the  procedures  implemented  by 
Goldman  and  Lehman  will  monitor  and  prevent  the 
misuse  of  material,  non-public  information  as  it 
relates  to  the  development,  maintenance  and 
calculation  of  the  indices. 
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It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Exchange  Act.'^ 
that  the  proposed  rule  change  (SR- 
AMEX-2003-75)  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  03-24754  Filed  9-29-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
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[Release  No.  34-48525;  File  No.  SR-CBOE- 
2003-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the  Firm 
Quote  Rule 

September  23,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Secm-ities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  12,  2003  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The-Exchange  proposes  to  make  a 
clarifying  amendment  to  its  firm  quote 
rule  (CBOE  Rule  8.51).  The  text  of  the 
rule  change  is  available  at  the  Office  of 
the  Secretary  of  the  Exchange  and  at  the 
Conunission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


16  15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


in  Item  rv  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

CBOE  Rule  8.51(d)(6)(i)(B)  generally 
provides  that  a  responsible  broker  or 
dealer  ("BD")  shall  not  be  obligated  to 
execute  a  transaction  for  any  listed 
option  if  at  the  time  an  order  is 
presented,  the  responsible  BD  was  in 
the  process  of  effecting  a  transaction  in 
"such  class  and/ or  series"  of  option  and 
immediately  thereafter  communicates  a 
revised  quotation  size.  Similarly,  CBOE 
Rule  8.51(d)(6)(ii)(B)  generally  provides 
that  a  responsible  BD  shall  not  be 
obligated  to  execute  a  transaction  for 
any  listed  option  if  at  the  time  an  order 
is  presented,  the  responsible  BD  was  in 
the  process  of  effecting  a  transaction  in 
"such  class  or  series"  of  option  and 
immediately  thereafter  communicates  a 
revised  bid  or  offer. 

The  literal  language  of  these  two  rules 
indicates  that  it  would  be  permissible 
for  a  responsible  BD  after  a  transaction 
in  an  option  class  to  revise  its 
quotations  in  edl  series  of  that  class  prior 
to  effecting  subsequent  transactions 
pursuant  to  peiragraph  (6)  of  CBOE  Rule 
8.51(d).  The  Exchange  proposes  to 
amend  these  two  provisions  to  clarify 
that  transactions  in  one  series  will 
enable  a  responsible  BD  to  avail  itself  of 
the  exception  provided  in  paragraph  (6) 
of  CBOE  Rule  8.51(d)  in  that  same  series 
only.  Accordingly,  the  Exchange 
removes  the  language  "such  class  or" 
ftxjih  these  two  sections. 

Despite  this  seemingly  permissive 
language,  the  Exchange  feels  compelled 
to  note  that  it  has  always  interpreted 
CBOE  Rule  8.51(d)(6)  such  that  each 
series  of  option  was  deemed  a  separate 
security.  As  such,  the  responsible  BD  on 
CBOE  was  not  allowed  to  rely  on 
transactions  in  one  series  of  a  class  to 
revise  its  quotations  in  a  separate  series 
within  the  same  class  and  still  avail 
itself  of  the  paragraph  (6)  exception. 
This  SEC-requested  amendment  brings 
the  rule  language  into  conformity  with 
the  practice  on  the  floor. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  under  the 
Act  applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)  of  the  Act.^ 


Specifically,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Section  6(b)(5)^  requirements  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  (iii) 
does  not  become  operative  for  30  days 
fi-om  the  date  of  filing;  and  (iv)  the 
Exchange  provided  the  Commission 
with  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date,  the  proposed 
rule  change  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  5  and  Rule  19b-4(f)(6)  ^  thereimder. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


3  15U.S.C.  78f(b). 


••  15  U.S.C.  78f(b)(5). 
s  15  U.S.C.  78s(b)(3)(A). 
6 17  CFR  240.19b-4(0(6). 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE. 

All  submissions  should  refer  to  File 
No.  SR-CBOE-2003-38  and  should  be 
submitted  by  October  21.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-24751  Filed  9-29-03;  8:45  ami 
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COMMISSION 
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2003-34] 

Salf-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Change  by 
ttie  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Modifying  the 
Designated  Primary  Market-Mai(er 
Membership  Ownership  Requirement 

September  23,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf  *).'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
11.  2003,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  - 

I.  Self*Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
thf  Proposed  Rule  Change 

The  CBOE  proposes  to  modify  the 
Designated  Primary  Market-Maker 
("DPM")  membership  ownership 
requirement.  The  proposed  rule  text 
follows: 

(Additions  are  italicized) 

Chicago  Board  Options  Exchange, 
Incorporated 

Rules 

*        *        *        *        * 

Rule  8.85(e)  Requirement  to  Own 
Membership.  Each  DPM  organization 
shall  own  at  least  one  Exchemge 
membership  tor  each  trading  location  in 
which  the  organization  serves  as  a  DPM. 


'17CFR200.30-3(a)(12). 
M5U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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For  purposes  of  this  Rule,  a  trading 
location  is  d(  ifined  as  any  separate 
identifiable  i  nit  of  a  DPM  organization 
that  applies  lor  and  is  allocated  option 
classes  by  the  appropriate  Allocation 
Conunittee.  J  in  Exchange  membership 
shall  include  a  transferable  regular 
membership  pr  a  Chicago  Board  of 
Trade  full  m(  imbership  that  has 
effectively  b(  en  exercised  pursuant  to 
Article  Fifth(  j)  of  the  Certificate  of 
Incorporatioi .  The  same  Exchange 
membership!  s)  may  not  be  used  to 
satisfy  this  oi  vrnership  requirement  for 
different  DPf  I  organizations  or  different 
trading  locati  ons  operated  by  the  same 
DPM  organiz  ition.  Each  DPM  shall  have 
until  May  12i  2003  to  satisfy  this 
ownership  ra  ^uirement,  but  each  DPM 
organization  nust  continually  own  at 
least  one  met  ibership  until  that  date. 
*   *   *  Intel  pretations  and  Policies: 
.04    A  DPI  i  organization  shall  be 
deemed  to  ov  'n  an  Exchange 
membership  or  purposes  of  paragmph 
(e)  of  this  Ra  eifa  natural  person  owner 
of  the  DPM  o  ganization  owns  an 
Exchange  me  mbership  that  would 
otherwise  qut  lify  under  paragraph  (e) 
and  such  ind  vidual  meets  the  following 
criteria:  (1)  0  wns  at  least  a  45%  equity 
interest  in  th  DPM  organization;  (2) 
maintains  at  east  a  45%  profit 
participation  in  the  DPM  organization; 

(3)  is  actively  involved  in  the 
management  of  the  DPM  operation;  and 

(4)  maintains  a  constant  presence  on  the 
Exchange  trai  ling  floor  as  a  primary 
DPM  designee  ■  of  the  DPM  organization. 

n.  Self-Regul  itory  Organization's 
Statement  of  he  Purpose  of  and 
Statutory  Has  is  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  includi  id  statements  concerning 
the  purpose  o  F,  and  basis  for,  the 


proposed  rule 


comments  it  ]  eceived  on  the  proposed 
rule  change. '  'he  text  of  these  statements 
may  be  exam  ned  at  the  places  specified 
in  Item  IV  bel  dw.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  as  )ects  of  such  statements. 


A.  Self-Reguh 
Statement  of 
Statutory  Ba^s 
Change 

1.  Purpose 

On  August 
approved  a 
DPM  membership 
requirement. 


^Spe  Securities 
(August  21,2000 
(SR-CBOE-99-3;  I 


change  and  discussed  any 


tory  Organization 's 
he  Purpose  of,  and 
for,  the  Proposed  Rule 


C  JOE 


11,  2000,  the  Commission 
rule  filing  adopting  a 
ownership 

This  requirement. 


contained  in  CBOE  Rule  8.85(e), 
provided,  among  other  things,  that  each 
DPM  must  own  at  least  one  Exchange 
membership,  and  that  the  requirement 
would  be  deemed  satisfied  if  a  senior 
principal  of  the  DPM  owned  the 
required  membership  (what  constituted 
a  "senior  principal"  was  not  defined). 

On  February  10,  2003,  the 
Commission  approved  changes  to  CBOE 
Rule  8.85(e)  to  make  clear  that  the 
requirements  of  the  Rule  are  applicable 
to  f  ich  DPM  trading  location  (as 
opposed  to  each  DPM  organization),  and 
to  eliminate  the  concept  that  a  senior 
principal  can  own  a  membership  in 
place  of  the  DPM  organization.'' 

CBOE  now  seeks  to  again  allow  a 
senior  principal's  ownership  of  a 
membership  to  satisfy  the  requirement 
on  behalf  of  the  DPM  organization,  but 
only  f  the  senior  principal  meets 
certain  criteria.  More  specifically,  the 
senior  principal  must  be  a  natural 
person  owner  of  the  DPM  organization 
who;  (i)  Owns  at  least  45%  equity 
interest  in  the  DPM  organization;  (ii) 
maintains  at  least  a  45%  profit 
participation  in  the  DPM  organization; 
(iii)  is  activoly  involved  in  the 
management  of  the  DPM  operation;  and 
(iv)  maintains  a  constant  presence  on 
the  Exchange  floor  as  a  DP^    iesignee 
of  the  DPM  organization. 

When  CBOE  first  proposed  the  DPM 
membership  ownership  requirement, 
most  DPMs  were  smaller,  local 
operations  and  the  owners  of  tlie  DPMs 
were  floor  traders  who  were  long-time 
market  makers  on  the  CBOE.  Many  of 
these  individuals  owned  memberships 
(seats)  and  the  Exchange  believed  that 
these  seats  should  qualify  for  purposes 
of  compliance  with  the  intent  of 
proposed  CBOE  Rule  8.85(e)  ^  because 
these  individuals  were  the  primary 
owners  of  the  DPMs.  However,  once  the 
Rule  was  actually  in  place,  a 
consolidation  of  DPMs  on  the  trading 
floor  had  already  taken  place  (with 
larger,  more  national  firms  operating 
multiple  DPM  stations  more  prevalent 
on  CBOE)  and  the  Exchange  observed 
that  some  firms  were  asserting  that  non- 
equity employees  who  were  nominally 
involved  in  the  operation  of  the  DPM 
and  who  happened  to  own  seats  were    . 
"senior  principals"  of  the  DPM  for 
purposes  of  the  Rule.  This  prompted  the 
Exchange  to  eliminate  the  senior 
principal  component  of  the  Rule. 
Unfortunately,  by  eliminating  the  senior 
principal  provision,  certain  DPM 


Exchange  Act  Release  No.  43186 
65  FR  51880  (August  25.  2000) 


■»  See  Securities  Exchange  Act  Release  No.  47333 
(Februarv .  10.  2003),  68  FR  7634  (February  14. 
2003)  (SR-CBOE-2002-18). 

5  CBOE  states  that  the  intent  of  the  Rule.is  to 
ensure  that  DPMs  maintain  a  long-term 
commitment  t6  the  Exchange. 
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organizations  that  are  largely  owned  and 
managed  by  individual  seat  owners, 
were  no  longer  able  to  satisfy  the 
provisions  of  the  Rule  despite  the  fact 
that  their  seat  ownerships  previously 
complied  and  were  originally  intended 
to  count  towards  compliance  with  the 
Rule  when  it  was  originally  proposed. 
As  proposed,  the  revised  rule  would 
allow  an  individual  seat  owner  who  has 
a  significant  ownership  and  profit 
interest  in  a  DPM  organization  (i.e.,  at 
least  45%),  and  who  is  actively  involved 
in  the  management  of  the  DPM 
operation  and  maintains  a  constant 
presence  on  the  trading  floor  as  a  DPM 
designee,  to  use  his  seat  to  comply  with 
the  requirements  of  the  Rule.  CBOE 
notes  that,  for  purposes  of  the  proposed 
rule,  a  "constant  presence"  would  not 
mean  every  minute  of  every  trading  day, 
but  rather  that  the  individual  is 
primarily  working  on  the  trading  floor 
as  a  DPM  designee. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  will  contribute  toward 
assuring  that  DPMs  have  a  long-term 
commitment  to  the  Exchange. 
Accordingly,  the  CBOE  believes  it  is 
consistent  with  section  6(b)  of  the  Act, 
^  in  general,  and  further  the  objectives 
of  section  6(b)(5)  in  particular,^  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  v»rritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vrill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  21,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarhind, 

Deputy  Secretary. 

[PR  Doc.  03-24756  Filed  9-29-0.3;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48530;  File  Ho.  SR-ISE- 
2003-15] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto,  by  the 
International  Securities  Exchange,  Inc. 
Relating  to  the  Limitation  of  Liability  of 
the  Options  Clearing  Corporation  to 
Exchange  Members 

September  24.  2003. 

On  May  29.  2003,  the  International 
Securities  Exchange,  Inc.  ("ISE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 


19(b)(1)  of  the  Seciu-ities  Exchange  Act 
of  1934  ( *Act").i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
providf  that  the  Options  Clearing 
Corporation  ("OCC")  will  have  no 
liability  to  ISE  Members,  with  respect  to 
the  use.  non-use,  or  inability  to  use  the 
Options  Intermarket  Linkage 
("Linkage").  The  ISE  filed  Amendment 
No.  1  to  the  proposal  on  July  30,  2003.^ 
The  proposed  rule  change,  as  amended, 
was  published  for  comment  in  the 
Federal  Register  on  August  19,  2003.* 
The  Commission  received  no  comments 
on  the  proposed  rule  change,  as 
amended.  This  order  approves  the 
proposed  rule  change,  as  amended. 

Tne  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange^  and,  in  particular, 
the  requirements  of  section  6(b)  of  the 
Act "  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  proposed  rule  change,  as  amended, 
is  consistent  with  section  6(b)(5)  of  the 
Act,''  which  requires,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulation,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
.public  interest. 

The  Commission  notes  that  the  ISE, 
along  with  the  other  exchanges  that  are 
Participants  in  the  Linkage  Plan,  entered 
into  an  agreement  with  the  OCC,  which 
operates  the  central  core  or  "hub"  to 
and  fi-om  which  all  Linkage  orders  are 
routed.  8  In  the  Agreement,  the  ISE 
committed  to  file  a  proposed  rule 
change  with  the  Commission  that  would 
limit  the  liability  of  the  OCC  to  ISE 


M-l  U.S.C.  78f(b). 
'  15  U.S.C.  78flb)(5). 


» 17  CFR  200.30-3(81(12). 


'  15  U.S.C.  78s(b)(l). 

-17CFR240.19l)-4. 

^See  letter  from  Mike  Simon.  Senior  Vice 
President  and  General  Counsel.  ISE.  to  Nancy 
Sanovv.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  |uly  30.  2003 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
Exchange  submitted  a  technical  correction  to  clarif>' 
that  the  proposed  rule  change  would  establish  ISE 
Rule  1905. 

''  Securities  Exchange  Act  Release  No.  4B321 
(.\ugust  12.  2003).  68  FR  49829. 

^  In  apprCK'ing  this  proposed  rule  change,  as 
amended,  the  Commission  notes  that  it  has 
considered  the  proposed  rule's  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
l\S.C.  78c(f).       ' 

-15US.C.  78f(b). 

M5  U.S.C.  78f(b)(5).  > 

"Linkage  Project  and  Facilities  Management 
Agreement  ("the  Agreement")  Oanuary  30.  2003). 
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Members.  The  Commission  believes  that 
this  proposed  rule  change,  as  amended, 
should  foster  cooperation  and  promote 
a  relationship  between  the  ISE  ai^  the 
OCC  that  is  conducive  to  the  effective 
operation  of  the  Linkage. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change,  as  amended,  (File 
No.  SR-ISE-2003-15)  be,  and  it  hereby 
is,  approved. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Mai^garet  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  03-24755  Filed  9-29-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[TMmm  No.  34-48501 ;  File  No.  SR-NASD- 
2003-128] 

.  Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  and 
Amendment  Nos.  1  and  2  Ttiereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Establishing  a 
Maximum  ECN  Access  Fees  in 
SuperMontage  and  Elimination  of 
SuperMontage's  Price/Time  With  Fee 
Consideration  and  Price/Size 
Execution  Algorithms 

September  17.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
11,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
HI  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  September  10, 
2003,  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change. '  Nasdaq  filed 
Amendment  No.  2  to  the  proposed  rule 
change  on  September  15.  2003."  The 


"15U.S.C.  78s(b)(2). 

"'17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

»  17  CFR  240.1 9b-4. 

'See  letter  from  Edward  .S.  Knight.  Executive 
Vice  President  and  General  Counsel.  Nasdaq,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  September  9,  2003.  replacing  Nasdaq's 
original  Form  19t>-4  filing  in  its  entirety 
("Amendment  No.  1"). 

*  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel.  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division..Commission.  dated 
September  12,  2003  ("Amendment  No.  2").  In 
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Organization's 
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4623.  Alterna  live  Trading  Systems 
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or  ECN  that  seeks  to 
Na  sdaq-provided  means  to 
sEC  Rule  301(b)(3),  the 
i  ilternatives,  or  to  provide 
Nasi  laq  voluntarily  shall: 

(5)  No  Change. 
;e  to  broker-dealers  that 
or  ECN  through  The 
Market  Execution 

any  fee  that  is 
1  ath  the  requirements  of 
b)(4)  or  that  exceeds 
shbre. 
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jj)  No  Change. 


Nasdaq  made  technical 
lie  text. 


4710.  Participant  Obligations  in  NNMS 

(a)  Registration — Upon  the 
effectiveness  of  registration  as  a  NNMS 
Market  Maker,  NNMS  ECN,  or  NNMS 
Order  Entry  Firm,  the  NNMS  Participant 
may  commence  activity  within  NNMS 
for  exposure  to  orders  or  entry  of  orders, 
as  applicable.  The  operating  hours  of 
NNMS  may  be  established  as 
appropriate  by  the  Association.  The 
extent  of  participation  in  Nasdaq  by  an 
NNMS  Order  Entry  Firm  shall  be 
determined  solely  by  the  firm  in  the 
exercise  of  its  ability  to  enter  orders  into 
Nasdaq. 

(b)  Non-Directed  Orders 

(1)  General  Provisions — A  Quoting 
Market  Participant  in  an  NNMS 
Security,  as  well  as  NNMS  Order  Entry 
Firms,  shall  be  subject  to  the  following 
requirements  for  Non-£)irected  Orders: 

(A)  Obligations  For  each  NNMS 
security  in  which  it  is  registered,  a 
Quoting  Market  Participant  must  accept 
and  execute  individual  Non-Directed 
Orders  against  its  quotation,  in  an 
amount  equal  to  or  smaller  than  the 
combination  of  the  Displayed  Quote/ 
Order  and  Reserve  Size  (if  applicable)  of 
such  Quote/Order,  when  the  Quoting 
Market  Participant  is  at  the  best  hid/best 
offer  in  Nasdaq.  This.obligation  shall 
also  apply  to  the  Non- Attributable 
Quotes/Orders  of  NNMS  Order  Entry 
Firms.  Quoting  Market  Participants,  and 
NNMS  Order  Entry  Firms,  shall 
participate  in  the  NNMS  as  follows: 

(i)  NNMS  Market  Makers,  NNMS 
Auto-Ex  ECNs,  and  NNMS  Order  Entry     ■ 
Firms  to  the  extent  they  enter  a  Non- 
Attributable  Quote/Order  shall 
participate  in  the  automatic-execution 
functionality  of  the  NNMS,  and  shall 
accept  the  delivery  of  an  execution  up 
to  the  size  of  the  participant's  Displayed 
Quote/Order  and  Reserve  Size. 

(ii)  NNMS  Order-Delivery  ECNs  shall 
participate  in  the  order-delivery 
functionality  of  the  NNMS,  and  shall 
accept  the  delivery  of  an  order  up  to  the 
size  of  the  NNMS  Order-Delivery  ECN's 
Displayed  Quote/Order,  and  Reserve 
Size.  The  NNMS  Order-Delivery  ECN 
shall  be  required  to  execute  the  full  size 
of  such  order  (even  if  the  delivered 
order  is  a  mixed  lot  or  odd  lot)  unless 
that  interest  is  no  longer  available  in  the 
ECN,  in  which  case  the  ECN  is  required 
to  execute  in  a  size  equal  to  the 
remaining  amount  of  trading  interest 
available  in  the  ECN. 

(iii)  UTP  Exchanges  that  choose  to 
participate  in  the  NNMS  shall  do  so  as 
described  in  subparagraph  (f)  of  this 
rule  and  as  otherwise  described  in  the 
NNMS  rules  and  the  UTP  Plan. 

(B)  Processing  of  Non-Directed 
Orders — Upon  entry  of  a  Non-Directed 
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Order  into  the  system,  the  NNMS  will 
ascertain  who  the  next  Quoting  Market 
Participant  or  NNMS  Order  Entry  Firm 
in  queue  to  receive  an  order  [is  (based 
on  the  algorithm  selected  by  the 
entering  participant,  as  described  in 
subparagraph  (b)(B)(i}-{iii)  of  this  rule),] 
and  shall  deliver  an  execution  to 
Quoting  Market  Participants  or  NNMS 
Order  Entry  Firms  that  participate  in  the 
automatic-execution  hmctionality  of  the 
system,  or  shall  deliver  a  Liability  Order 
to  Quoting  Market  Participants  that 
participate  in  the  order-delivery 
functionality  of  the  system.  Non- 
Directed  Orders  entered  into  the  NNMS 
system  shall  be  delivered  to  or 
automatically  executed  against  Quoting 
Market  Participants'  or  NNMS  Order 
Entry  Firms'  Displayed  Quotes/Orders 
and  Reserve  Size,  in  strict  price/time 
priority,  as  described  in  the  algorithm 
contained  in  subparagraph  (b)(B)(i]  of 
this  rule.  [Alternatively,  an  NNMS 
Market  Participant  can  designate  that  its 
Non-Directed  Orders  be  executed  based 
on  a  price/time  priority  that  considers 
ECN  quote-access  fees,  as  described  in 
subparagraphs  (b](B)(ii)  of  this  rule,  or 
executed  based  on  price/size/time 
priority,  as  described  in  subparagraph 
(b)(B){iii)  of  this  rule.]  The  individual 
time  priority  of  each  Quote/Order 
submitted  to  NNMS  shall  be  assigned  by 
the  system  based  on  the  date  and  time 
such  Quote/Order  was  received. 
Remainders  of  Quote/Orders  reduced  by 
execution,  if  retained  by  the  system, 
shall  retain  the  time  priority  of  their 
original  entry.  For  purposes  of  the 
execution  algorithm[s]  described  [in 
paragraphs  (i),  (ii)  and  (iii)]  below, 
"Displayed  Quotes/Orders"  shall  also 
include  any  odd-lot,  odd-lot  portion  of 
a  mixed-lot,  or  any  odd-lot  remainder  of 
a  round-lot(s)  reduced  by  execution, 
share  amounts  that  while  not  displayed 
in  the  Nasdaq  Quotation  Montage, 
remain  in  system  and  available  for 
execution. 

(i)  [Default]  Execution 
AlgorithmF'rice/Time — The  system  will 
[default  to  a  strict  price/time  priority 
within  Nasdaq,  and  will  attempt  to] 
access  interest  in  the  system  in  the 
following  priority  and  order: 
•  a.  through  c.  No  Change. 

[(ii)  Price/Time  Priority  Considering 
Quote- Access  Fees — If  this  option  is 
chosen,  the  system  will  attempt  to 
access  interest  in  the  system  in  the 
following  priority  and  order: 

a.  Displayed  Quotes/Orders  of  NNMS 
Market  Makers,  displayed  Non- 
Attributable  Quotes/Orders  of  NNMS 
Order  Entry  Firms,  displayed  Quotes/ 
Orders  of  NNMS  ECNs  that  do  not 
charge  a  separate  quote-access  fee  to 
non-subscribers,  and  non-attributable 


agency  Quotes/Orders  of  UTP 
Exchanges  (as  permitted  by 
subparagraph  (f)  of  this  rule),  as  well  as 
Quotes/Orders  from  NNMS  ECNs  that 
charges  a  separate  quote-access  fee  to 
non-subscribers  where  the  ECN  entering 
such  Quote/Order  indicates  that  the 
price  improvement  offered  by  the 
specific  Quote/Order  is  equal  to  or 
exceeds  tbe  separate  quote-access  fee 
the  ECN  charges,  in  time  priority 
between  such  participants'  Quotes/ 
Orders; 

b.  Displayed  Quotes/Orders  of  NNMS 
ECNs  that  charge  a  separate  quote- 
access  fee  to  non-subscribers,  in  time 
priority  between  such  participants' 
Quotes/Orders; 

c.  Reserve  Size  of  NNMS  Market 
Makers  and  NNMS  Order  Entry  Firms, 
and  NNMS  ECNs  that  do  not  charge  a 
separate  quote-access  fee  to  non- 
subscribers,  as  well  as  Reserve  Size  of 
Quotes/Orders  from  NNMS  ECNs  that 
charges  a  separate  quote-access  fee  to 
non-subscribers  where  the  ECN  entering 
such  Quote/Order  has  indicated  that  the 
price  improvement  offered  by  the 
specific  Quote/Order  is  equal  to  or 
exceeds  the  separate  quote-access  fee 
the  ECN  charges,  in  time  priority 
between  such  participants'  Quotes/ 
Orders; 

d.  Reserve  Size  of  NNMS  ECNs  that 
chaj^e  a  separate  quote-access  fee  to 
non-subscribers,  in  time  priority 
between  such  participants'  Quotes/ 
Orders;  and 

e.  Principal  Quotes/Orders  of  UTP 
Exchanges,  in  time  priority  between 
such  participants'  Quotes/Orders. 

(iii)  Price/Size  Priority — If  this  option 
is  chosen,  Non-Directed  Orders  shall  be 
executed  in  price/size/time  priority  . 
against: 

a.  Displayed  Quotes/Orders  of  NNMS 
Market  Makers,  displayed  Non- 
Attributable  Quotes/Orders  of  NNMS 
Order  Entry  Firms,  displayed  Quotes/ 
Orders  of  NNMS  ECNs,  and  non- 
attributable  agency  Quotes/Orders  of 
UTP  Exchanges  (as  permitted  by 
subparagraph  (f)  of  this  rule),  in  price/ 
size/time  priority  between  such 
participants'  Quotes/Orders; 

b.  The  Reserve  Size  of  Nasdaq 
Quoting  Mai'ket  Participants  and  NNMS 
Order  Entry  Firms,Hin  price/size/time 
priority  between  such  participants' 
Quotes/Orders,  which  size  priority  shall 
be  based  on  the  size  of  the  Displayed 
Quote/Order,  and  not  on  the  amount 
held  in  Reserve  Size;  and 

c.  Principal  Quotes/Orders  of  UTP 
Exchanges,  in  price/size/time  priority 
between  such  participants'  Quotes/   - 
Orders.] 


[(iv)l  (ii)  Exceptions — The  following 
exceptions  shall  apply  to  the  above 
execution  parameters: 

(a)  If  a  Nasdaq  Quoting  Market 
Participant  enters  a  Non-Directed  Order 
into  the  system,  before  sending -such 
Non-Directed  Order  to  the  next  Quoting 
Market  Participants  in  queue,  the  NNMS 
will  first  attempt  to  match  off  the  order 
against  the  Nasdaq  Quoting  Market 
Participant's  own  Quote/Order  if  the 
participant  is  at  the  best  bid/best  offer 
in  Nasdaq.  This  exception  shall  not 
apply  to  Non-Directed  Orders  entered 
by  NNMS  Order  Entry  Firms.  Nasdaq 
Quoting  Market  Participants  may,  and 
NNMS  Order  Entry  Firms  must,  avoid 
any  attempted  automatic  system 
matching  permitted  by  this  paragraph 
through  the  use  of  an  anti- 
intemalization  qualifier  (AIQ)  quote/ 
order  flag  containing  the  following 
values:  "Y"  or  "I",  subject  to  the 
foUovkrine  restrictions: 

Y — if  the  Y  value  is  selected,  the 
system  will  execute  the  flagged  quote/ 
order  solely  against  attributable  and      ^ 
non-attributable  quotes/orders 
(displayed  and  reserve)  of  Quoting 
Market  Participants  and  NNMS  Order 
Entry  Firms  other  than  the  party 
entering  the  AIQ  "Y"  flagged  quote/ 
order^If  the  only  available  trading 
interest  is  that  of  the  same  party  that 
entered  the  AIQ  "Y"  flagged  quote/ 
order,  the  system  will  not  execute  at  ah 
inferior  price  level,  and  will  instead 
return  the  latest  entered  of  those 
interacting  quote/orders  (or  unexecuted 
portions  thereof)  to  the  entering  party. 

I — if  the  I  value  is  selected,  the  system 
will  execute  against  all  available  trading 
interest,  including  the  quote/orders  of 
the  NNMS  Order  Entry  Firm  or  Nasdaq 
Quoting  Market  Participant  that  entered 
the  AIQ  "I"  flagged  order[.  based 
exclusively  on  the  execution  algorithm 
selected  when  entering  the  AIQ  I  flagged 
quote/order]  in  price/time  priority.  The 
I  value  described  above  shall  be 
available  for  the  use  of  Nasdaq  Quoting 
Market  Participants  on  May  12,  2003. 

b.  through  c.  No  Change. 

(C)  through  (D)  No  Change.  . 

(2)  through  (8)  No  Change. 

(c)  through  (e)  No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change   . 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change,  as  amended.  The  text  of 
these  statements  may  be  examined  at 
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the  places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  rules  of  Nasdaq's  SuperMontage 
system  allow  the  participation  of  ECNs. 
Many  of  these  ECNs  charge,  as 
permitted  by  the  Securities  and 
Exchange  Commission,  a  separate  fee  to 
other  market  participants  that  access  the 
ECN's  quote/order.  There  is,  however, 
substantial  disparity  in  the  level  of  these 
fees  among  ECNs  participating  in 
SuperMontage,  with  some  ECNs 
charging  access  fees,  in  some  instances, 
three  times  as  high  as  other 
participating  ECNs. 

Nasdaq  believes  that  these  gross  fee 
disparities  are  of  particular  concern  in 
a  system  like  SuperMontage  that 
extensively  automates  the  matching  of 
buy  and  sell  trading  interest  using 
neutral  execution  dgorithms  that  limit 
the  ability  of  users  to  select  or  anticipate 
exactly  who  their  counter-party,  or 
coimter-parties,  to  particular  trade  will 
■  be.  The  result  is  that  users  enter  orders 
into  SuperMontage  and  end  up 
executing  against  a  variety  of  market 
participants  including,  in  some  rases, 
ECNs  that  charge  access  fees     ^ 
significantly  higher  than  others.  In  turn, 
Nasdaq  believes  that  the  inability  of 
system  users  to  reasonably  anticipate 
their  trading  costs,  due  to  these  large 
access  fee  disparities,  discourages  those 
users  from  entering  their  quote/orders 
into  the  SuperMontage  system  thereby 
depriving  all  SuperMontage  participants 
of  beneficial  liquidity. 

In  response  to  the  above,  Nasdaq  has 
determined  to  establish,  as  explicitly 
permitted  by  Rule  30lfb)(4)  of 
Regulation  ATS,^  a  maximum 
permissible  quote/order  access  fee 
amount  for  ECNs  that  elect  to 
participate  and  execute  transactions  in 
the  SuperMontage  system.  Nasdaq 
proposes  to  establish  the  maximum 
SuperMontage  ECN  access  fee  amount  at 
$0,003  (three  mils)  per  share. 
Participating  ECNs  will  be  free  to  charge 
quote/order  access  fees  less  than  the 
$0,003  maximum.  Nasdaq  notes  that  the 
$0,003  maximum  proposed  here  is 
equivalent  to  the  execution  fee  Nasdaq 
imposes  on  parties  automatically 
executing  against  quotes/orders  through 
SuperMontage.  Nasdaq  believes  that  this 
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access  fee  le'  el  is  also  generally  in 
keeping  wit!  the  level  of  access  fee 
imposed  by  i  nost  ECNs  today.  In 
addition,  Na  idaq  believes  that  the 
$0,003  acces ;  fee  cap  retains 
transparency  in  the  system  by 
maintaining  i  reasonable  nexus  between 
displayed  pr  ces  in  the  montage  and 
actual  execui  ion  prices  obtained  by 
market  parti(  ipants  that  interact  with 
fee-charging  iCNs.  As  such,  Nasdaq 
believes  that  $0,003  maximum  access 
fee  is  design*  d  to  maintain  consistency 
in  Nasdaq's  i  larket  and  provide 
equivalent  ai  d  fair  access  to  available 
quotes/order ;. 

ECNs  that  lesire  to  charge  more  than 
$0,003  amou  it  for  access  to  its  quote/ 
orders  will  n  )t  be  permitted  to  post 
liquidity  in  S  uperMontage  as  an  NNMS 
ECN.  They  vi  ill,  however,  be  permitted 
to  continue  ti )  participate  in 
SuperMontaj  e  as  NNMS  Order  Entry 
Firms  as  a  m  ithod  to  access  or  post 
liquidity  in  t  le  system.  As  NNMS  Order 
Entry  Firms,  hose  ECNs  will  have  any 
quotes/order  entered  into  the  system 
displayed  an  i  processed  in  the  same 
manner  as  ot  ler  NNMS  Order  Entry 
Firms.  This  v  ill  include  having  such 
quote/orders  je  represented  only  via  the 
SIZE  MMID  i  nd  also  making  them 
subject  to  aut  Dmatic  execution.  As 
NNMS  Order  Entry  Firms,  these  ECNs 
will  not  be  al  owed  to  impose  any  fee 
on  a  broker-d  3aler  that  accesses  them 
through  the  S  uperMontage  system.  As 
NNMS  Order  Entry  Firms,  such  ECNs 
will  be  eligib  e  for  Nasdaq's  liquidity 
provider  reba  te. 

In  concert  i  irith  establishing  a 
maximum  ECxJ  quote  access  fee  amount, 
Nasdaq  has  a  so  determined  to  eliminate 
the  Price/Tin  e  with  fee  consideration 
execution  alg  jrithm  currently  available 
in  SuperMon  age.  Nasdaq  believes  that, 
having  ration  ilized  ECN  access  fees 
through  the  e  itablishment  of  a 
maximum  fee  amount,  it  is  also  now 
appropriate  t«  i  eliminate  the  Price/Time 
with  fee  cons  deration  execution 
algorithm  wit  lin  the  system  for  all 
ECNs  that  hai  e  agreed  to  participate  in 
SuperMontag ;  and  comply  with  the 
ECN  $0,003  n  laximum  fee  standard. 
Nasdaq  views  the  proposals  to  establish 
a  maximum  E  CN  quote/order  access  fee 
in  SuperMon!  age  and  to  eliminate  the 
above  executi  du  algorithm  as  linked  and 
will  impleme  it  them  at  the  same  time. 

Finally,  Nai  idaq  has  also  determined 
to  eliminate  S  uperMontage's  Price/Size 
execution  alg  )rithm.  This  algorithm  is 
rarely  used  in  SuperMontage,  with  a 
recent  analys:  s  indicating  that  it 
accounts  for  1  ;ss  than  7%  of  orders 
entered  into  t  le  system,  in  addition, 
elimination  o  the  Price/Size  algorithm 
reduces  systei  n  complexity  within 


SuperMontage.  In  order  to  efficiently 
manage  Nasdaq  programming  resources, 
elimination  of  the  Price/Size  execution 
algorithm  will  take  place  on  the  same 
date  as  the  elimination  of  the  Price/ 
Time  with  fee  consideration  algorithm. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  Section  15A  of 
the  Act,"  in  general,  and  with  Section 
15A{b)(6)  of  the  Act,'"  in  particular;  in 
that  the  proposed  rule  change  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Nasdaq  believes  that  the 
creation  of  a  maximum  ECN  access  fee 
put  forth  in  this  proposal  is  explicitly 
permitted  by  Regulation  ATS'  Rule 
301(b)(4)  which  provides  in  relevant 
part"*   *   *  if  the  national  securities 
exchange  or  national  securities 
association  to  which  an  alternative 
trading  system  provides  the  prices  and 
sizes  of  orders  *   *   *  establishes  rules 
designed  to  ensure  consistency  with 
standards  for  access  to  the  quotations 
displayed  on  such  national  securities 
exchange,  or  the  market  operated  by 
such  national  securities  association,  the  ' 
alternative  trading  system  shall  not 
charge  any  fee  to  members  that  is 
contrary  to,  that  is  not  disclosed  in  the 
manner  required  by,  or  that  is 
inconsistent  with  any  standard  of 
equivalent  access  established  by  such 
rules." 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change,  as 
amended. 


•^ISU.S.C.  780-3. 
''15U.S.C.  78o-3(b)(6). 


Federal  Register /Vol.  68.  No.  189 /Tuesday.  September  30,  2003 /Notices  56361 


4 

i 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  fbregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the . 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-128  and  should  be 
submitted  by  October  21,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  03-24746  Filed  9-29-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48527;  File  No.  SR-NASD- 
2003-85] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  and  Annendments  No.  1 
and  2  Thereto,  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  Nos.  3, 4, 5,  and  7 
Thereto  Relating  to  a  Post-Trade 
Anonymity  Feature  in  SuperMontage 

September  23,  2003. 

1.  Introduction 

On  May  22,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  hic.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  igb-^  thereunder,^  a 
proposed  rule  change  to  add  a  post- 
trade  anonymity  feature  to 
SuperMontage.  On  June  2,  2003,  Nasdaq 
filed  Amendment  No.  1  to  the  proposed 
rule  change.3  On  Jime  23,  2003,  Nasdaq 
filed  Amendment  No.  2  to  the  proposed 
rule  change.'*  The  proposed  rule  change, 
as  amended,  was  published  for 
comment  in  the  Federal  Register  on  July 

2,  2003.5  The  Commission  received  five 
comment  letters  on  the  proposal,  as 
amended  by  Amendment  Nos.  1  and  2.^ 
On  August  6,  2003,  Nasdaq  filed  a 
response  to  the  comment  letters.^  On 
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'  15  U.S.C.  78s(b)ll). 

2  17CFR240.19b-4.  • 

'  See  letter  from  Peter  R.  Geraghty.  Associate 
Vice  President  and  Associate  General  Counsel, 
Nasdaq,  to  Terri  Evans,  Assistant  Director.  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  May  29.  2003  ("Amendment  No.  1"). 

■•  See  letter  from  Peter  R.  Geraghty.  Associate 
Vice  President  and  Associate  General  Counsel. 
Nasdaq,  to  Terri  Evans,  Assistant  Director.  Division, 
Commission,  dated  June  20,  2003  ("Amendment 
No.  2"). 

^  See  Securities  Exchange  Act  Release  No.  48088 
(June  25,  2003).  68  FR  39605  (July  2,  2003) 
("Notice '). 

^  See  Letters  to  Jonathan  G.  Kalz,  Secretary. 
Commission,  from  Jim  Dyer.  Senior  Vice  President 
&  Trading  Room  Manager,  Brokerage  America,  LLC, 
dated  July  24,  2003  ("BAMM  Letter  "):  Kim  Bang. 
Bloomberg  Tradebook  LLC,  dated  )uly  24.  2003 
("Bloomberg  Letter");  WiJliam  O'Brien,  Chief 
Operating  Officer,  Brut,  LLC,  dated  July  29.  2003 
("Brut  Letter");  C.  Thomas  Richardson,  Managing 
Director,  Citigroup  Global  Capital  Markets.  Inc., 
dated  July  25,  2003  ("Citigroup  Letter"):  and  John 
Hughes.  Chairman,  and  John  C.  Giesea.  President 
and  Chief  Executive  Officer,  Security  Traders 
Association,  dated  July  23,  2003  ("STA  Letter"). 
The  letters  are  described  in  Section  III,  infra. 

'  See  Letter  from  Edward  S.  Knight,  Executive 
Vice  President,  Nasdaq,  to  Jonathan  G.  Katz, 
Secretary.  Commission,  dated  August  4.  2003 
("Nasdaq  Response  Letter"). 


August  11,  2003,  Nasdaq  filed 
Amendment  No.  3  to  the  proposed  rule 
change."  On  September  8,  September 
16,  September  17,  and  September  22, 
2003,  Nasdaq  filed  Amendment  Nos.  4,'» 
5,'°  6,"  and  7^2  respectively,  to  the 
proposed  rule  change.  This  order 
approves  the  proposed  rule  change,  as 
amended,  and  issues  notice  of,  and 
grants  accelerated  approval  to,  ' 

Amendment  Nos.  3,  4,  5,  and  7. 

n.  Description  of  the  Proposed  Rule 
Change 

Nasdaq's  current  pre-trade  anonymity 
feature  allows  market  makers,  electronic 
communication  networks  ("ECNs")  and 
order  entry  firms  ("OE  Firms")  to 
submit  anonymous  orders  to 
SuperMontage  for  display  under  the 
"SIZE"  market  participant  identifier 


*  See  Letter  from  Peter  R.  Geraghty.  Associate 
Vice  President  and  Associate  General  Counsel, 
Nasdaq,  to  Terri  Evans.  Assistant  Director.  Division. 
Commission,  dated  July  31,  2003  ("Amendment  No. 
3").  In  Amendment  No.  3,  Nasdaq  clarified  in 
certain  NASD  rules  that  Nasdaq  will  remove  a 
member  from  Nasdaq's  systems  when  the  member 
loses  its  clearing  relationship.  Members  removed 
from  a  Nasdaq  system  can  invoke  their  right  to  seek 
redress  under  the  NASD  Rule  9700  Series.  The 
amendment  also  contains  non-substantive  changes 
to  NASD  Rules  4705,  5012,  and  61 2Q  to  reflect  that 
indirect  participation  in  a  clearing  agency  occurs 
through  a  "participant,"  as  such  term  is  defined  in 
Section  3(a)(24)  of  the  Act. 

^  See  Letter  from  Peter  R.  Geraghty,  Associate 
Vice  President  and  Associate  General  Counsel. 
Nasdaq,  to  Marc  McKayle,  Special  Counsel, 
Division,  Commission,  dated  September  4.  2003 
("Amendment  No.  4").  In  Amendment  No.  4. 
Nasdaq  created  an  additional  exception  to  the 
anon>'mous  processing  of  orders;  made  technical 
corrections  in  its  rule  text  clarifying  that  Nasdaq 
must  reveal  member's  identity  in  certain 
circumstances;  explained  how  the  help  desk  will 
operate  to  assist  members  with  anonymous  trades; 
and  clarified  Nasdaq's  record  keeping  obligations. 

'"See  Letter  from  Peter  R.  Geraghty.  Associate 
Vice  President  and  Associate  General  Counsel, 
Nasdaq,  to  Terri  Evans,  Assistant  Director.  Division, 
Commission,  dated  September  15,  2003 
( "Amendment  No.  5  ").  In  Amendment  No.  5. 
Nasdaq  codified  its  earlier  representations  regarding 
retention  of  information  on  behalf  of  its  members 
to  satisf)'  the  memt>ers'  books  and  records 
obligation.  See  Amendments  2  and  4.  supra  notes 
4  and  9,  respectively. 

"  See  Letter  from  Peter  R.  Geraghty.  Associate 
Vice  President  and  Associate  General  Counsel. 
Nasdaq,  to  Thomas  McGowan.  Assistant  Director, 
Division,  Commission,  dated  September  16,  2003 
("Amendment  No.  6").  In  Amendment  No.  6, 
Nasdaq  made  a  technical-correction  to  its  rule  text 
to  clariify  those  circumstances  when  members 
would  be  required  to  retain  their  recordkeeping 
obligations. 

'^  See  Letter  from  Peter  R.  Geraghty,  Associate 
Vice  President  and  Associate  General  Counsel, 
Nasdaq,  to  Thomas  McGowan.  .Assistant  Director. 
Division.  Commission,  dated  September  17,  2003 
("Amendment  No.  7").  In  Amendment  No.  7. 
Nasdaq,  in  essence,  withdrew  Amendment  No.  6 
since  it  replaced  in  its  entirety  proposed  Rule 
4719(e](ii).  which  was  initially  proposed  in 
.Amendment  No.  5  and  subsequently  amended  by 
Amendment  No.  6. 
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{"MPID").'3  When  a  trade  is  executed 
with  an  order  that  resides  under  the 
SIZE  MPID,  the  identity  of  the  member 
that  anonymously  submitted  the  order  is 
revealed  immediately  to  the  other 
member  involved  in  the  trade."* 
SuperMontage  produces  an  execution 
report  that  is  sent  to  the  parties  to  the 
trade  and  also  creates  a  report  in 
Nasdaq's  Automated  Confirmation 
Transaction  Service  ("ACT").  These 
reports  contain  the  MPIDs  for  the 
members  that  executed  the  trade. 

The  proposed  anonymity  feature 
builds  upon  the  pre-trade  anonymity 
feature  available  today  using  the  Non- 
Attributable  Quote/Order  feature  and 
generally  extends  anonymity  beyond  the 
time  of  execution  by  masking  the 
identities  of  the  members  executing  the 
trade.  Under  the  proposal,  when  a 
member  uses  the  Non-Attributable 
Quote/Order  feature,  instead  of 
revealing  the  members'  MPIDs, 
SuperMontcige  will  generally  substitute 
a  four-letter  identifier  that  indicates  the 
trade  is  anonymous  (i.e.,  SIZE). 
Therefore,  instead  of  seeing  its  contra- 
party's  MPID  on  the  reports,  the  reports 
will  indicate  SIZE  as  the  contra-party,  ^s 
Replacing  the  members'  MPIDs  with 
SIZE  would  not  alter  how  information  is 
reported  to  the  consolidated  tape  or 
Nasdaq's  surveillance  systems  or  the 
type  of  information  reported  to  the 
consolidated  tape  or  Nasdaq's 
siurveillance  systems.  In  addition, 
clearing  firms  would  continue  to  receive 
immediate  notification  of  trades 
executed  by  their  correspondent  firms, '.^ 
and,  except  as  described  below,  the  new 
anonymity  feature  would  not  change 


"  Market  makers  and  ECNs  may  also  display 
Attributable  Quotes/Orders  under  the  market 
participants  MPID.  However,  OE  Firms  can  only 
post  Non-Attributable  Quotes/Orders  for  display  in 
SuperMontage.  See  Securities  Exchange  Act  Release 
No.  47830  (May  12.  2003),  68  FR  27126  (May  19. 
2003). 

'*  For  the  purpose  of  execution  reports.  OE  Firms 
have  distinct  MPIDs.  Telephone  tonversation 
between  Peter  R.  G^raghty.  Associate  Vice  President 
and  Associate  General  Counsel,  Nasdaq,  and  Marc 
McKayle,  Special  Counsel,  Division,  Commission, 
on  June  24,  2003. 

"Nasdaq  will  know  the  identifies  of  the  members 
executing  an  anonymous  trade  and  will  provide  a 
"help  desk"  that  members  can  call  to  assist  them 
in  resolving  disputed  anonymous  trades.  Nasdaq 
stafTs  role  will  be  limited  to  helping  members 
resolve  disputes,  such  as  erroneous  trades,  when 
the  members  choose  not  to  utilize  the  clearly 
erroneous  trade  adjudication  process  provided  in 
NASD  Rule  1 1890.  See  Amendment  No.  4.  supra 
note  9. 

'*When  a  correspondent  firm  executes  an 
anonymous  order  in  SuperMontage,  its  clearing 
firm  would  continue  to  receive  a  real-time 
SuperMontage  execution  report  and  ACT  report 
containing  all  the  trade  details  (e.g.,  the  number  of 
shares  and  the  price  of  the  trade),  except  the  , 
identity  of  the  correspondent's  contra-party.  The 
details  of  anonymous  trades  also  would  be  included 
in  ACT'S  risk  management  tools. 
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how  trades  v  ould  be  processed  and 
settled  throu  ^  the  National  Securities 
Clearing  Cor  )oration  ("NSCC").'^ 

The  ACT  r  jports  that  the  NSCC 
receives  fron  Nasdaq  for  anonymous 
trades  woulq  contain  the  identities  of 
the  parties  td  the  trade.  This  measure 
would  enabl(  \  the  NSCC  to  continue  its 
normal  risk  i  lanagement  functions  and 
settle  anonyi  lous  trades  in  the  same 
manner  as  tri  ides  that  are  executed 
without  the  s  nonymity  feature  with  one 
exception.  T  le  ACT  report  sent  to  the 
NSCC  would  contain  an  indicator 
noting  that  tl  e  trade  is  anonymous.  The 
effect  of  this  indicator  is  that,  on  the 
contract  she*  Is  the  NSCC  issues  to  its 
participants,  the  NSCC  would  substitute 
SIZE  for  the  :  ^ID  of  the  contra-party. 
The  purpose  of  this  masking  is  to 
preserve  anoi  lymity  through  settlement. 

Nasdaq  als )  proposes  to  offer 
members  adc  itional  risk  management 
tools  for  mor  itoring  their  exposure  to 
members  the  r  have  traded  with  on  an 
anonymous  t  asis.  First,  Nasdaq  would 
provide  mem  aers  with  an  intra-day 
concentratioi  i  report  that  would  disclose 
a  member's  a  ^regate  dollar  value  of 
purchases  an  i  sales  with  other  members 
with  whom  i  has  traded  anonymously. 
Second,  Nasc  aq  would  reveal  after  4 
p.m.  Eastern  rime  the  identities  of  the 
members  listed  on  the  intra-day 
concentration  report.  With  this 
information,  members  would  know  the 
exact  dollar  v  alue  of  their  aggregate 
purchases  an  1  sales  with  individual 
contra-partiei  Third,  Nasdaq  would 
begin  providi  ng  trade  information  to  the 
NSCC  in  real'  time  as  trades  are  executed 
in  SuperMon  age.  With  real-time 
submission,  t  le  NSCC  would  possess 
trade  informa  lion  within  seconds  after  a 
trade  is  execi  ted  and  can  incorporate 
this  informal  on  into  its  risk  analysis  of 
its  participan  ;s.  Once  the  NSCC  ceases 
to  act  for  a  pa  rticipant,  that  firm,  and 
any  other  firn  i  that  clears  through  the 
participant,  v  ould  not  be  able  to 
continue  trad  ng.i^  Fourth,  once  the 
NSCC  has  cea  sed  to  act  for  a  participant 
and  determin  3d  not  to  guarantee  the 
settlement  of  he  participant's  trades, 


li  ise-i 


"Nasdaq  wou 
settle  anonymous 
guarantee,  and  c: 
would  not  be  a 
proposal 
Rules  4712  and 
to  settle  matched 
including  trades 
been  matched  am 
yet  guaranteed  bij 

'*  See  Amendiqent 
Amendment  No, 
through  which  iti 
SuperMontage  foi 
relationship.  Members 
Nasdaq  system 
under  the  NASD 


not  assume  any  responsibility  to 
trades  and  the  NSCC's  settlement 
•out  procedures  for  failed  firms, 
ffe  :ted  by  Nasdaq's  anonymity 
Therefcre.  as  required  today  by  NASD 

I,  members  would  be  obligated 
trades  reported  to  the  NSCC, 
(  xecuted  anonymously  that  have 
1  reported  to  the  NSCC,  but  not 
the  NSCC. 

No.  3,  supra  note  8.  In 
,  Nasdaq  clarified  the  process 
members  may  be  removed  from 
failure  to  maintain  a  clearing 
who  are  removed  from  a 
I  c*i  invoke  their  right  to  seek  redress 
1700  series. 


Nasdaq  would  coordinate  with  the 
NSCC  and  Nasdaq  would  promptly 
disclose  to  members  each  trade 
executed  anonymously  with  the  firm  the 
NSCC  ceased  to  act  for  and  any  firms 
that  cleared  through  that  NSCC 
participant.^^ 

Nasdaq  would  also  reveal  contra-party 
identities  on  a  trade-by-trade  basis  when 
a  member  whose  Quote/Order  is 
decremented  (i.e.,  the  liquidity 
providing  member]  is  an  Order  Delivery 
ECN  that  charges  an  access  fee.  The 
ultimate  result  is  that  members  would 
not  trade  with  complete  anonymity 
when  accessing  liquidity  provided  by 
Order  Delivery  ECNs  that  charge  access 
fees.  Order  Delivery  ECNs  would 
generally  be  prohibited,  however,  from 
disclosing  the  identity  of  the  member 
that  submitted  the  Non-Attributable 
Quote/Order  that  decremented  their 
Quote/Order.2o 

Nasdaq  would  also  disclose  contra- 
party  information  when  a  member 
executes  an  order  by  matching  against 
other  trading  interest  it  has  in  the 
system  on  the  other  side  of  the  market 
(e.g.,  internalizes)  on  a  trade-by-trade 
basis, 21  including  if  a  member  executes 
a  Preferenced  Order  22  sent  to  the  same 
or  another  MPID  used  by  that  member.  2 » 
If  the  buying  and  selling  interest 
submitted  under  the  same  MPID 
matches,  Nasdaq  would  reveal,  in  all 
cases,  to  the  member  at  the  time  of 


'"Telephone  conversation  between  Peter  R. 
Geraghty,  Associate  Vice  President  and  Associate 
General  Counsel,  Nasdaq,  and  Marc  McKaylp, 
Special  Counsel,  Division,  Commission,  on 
September  11 ,  2003. 

^"  Under  the  proposed  rule  change,  Non- 
Attributable  Quotes/Orders  would  contain  an 
indicator  noting  that  the  order  is  to  be  processed 
anonymously.  As  such.  Order  Delivery  ECNs  would 
be  able  to  distinguish  Non-Attributable  Quotes/ 
Orders  from  those  orders  for  which  the  prohibition 
would  not  apply.  The  prohibition  contains  an 
exception,  however,  if  the  ECN  is  requested  to 
provide  such  information  to  regulators  or  is  ordered 
to  disclose  the  information  by  a  court  or  arbitrator. 
NASD  would  also  be  entitled  to  reveal  a  members' 
identity  for  regulatory  purposes,  including  enabling 
a  member  to  pursue  arbitration,  or  to  comply  with 
an  order  of  an  arbitrator  or  a  court.  See  Amendment 
No.  4,  supra  note  9. 

^' See  Amendment  No.  4,  supra  note  9.  . 

"  See  NASD  Rule  4701(aa). 

23  Telephone  conversation  between  Thomas 
Moran,  Associate  General  Counsel,  Nasdaq,  and 
Marc  McKayle,  Special  Counsel,  Division, 
Commission,  on  September  10,  2003,  clarifying  that 
a  Preferenced  Order  may  be  sent  to  the  same  MPID 
or  another  MPID  of  the  member.  Members  cannot 
submit  anonymous  orders  through  the 
SuperMontage  Directed  Order  process.  Telephone 
conversation  between  Peter  R.  Geraghty,  Associate 
Vice  President  and  Associate  General  Counsel, 
Nasdaq,  and  Terri  Evans,  Assistant  Director, 
Division,  Commission,  on  September  18,  2003.  See 
also  Letter  from  Edward  S.  Knight,  Executive  Vice 
President,  Nasdaq,  to  Catherine  McGuire,  Associate 
Director  and  Chief  Counsel,  Division,  Commission, 
dated  September  15,  2003  ("Rule  lOb-10  Exemption 
Reiquest"). 
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execution,  that  it  has  internalized  a 
trade  through  SuperMontage.  Nasdaq 
would  also  reveal  to  the  member  at  the 
end  of  the  day  when  it  has  internalized 
across  MPIDs.^" 

Nasdaq  also  committed  to  retain,  for 
the  period  specified  in  Rule  17a-4(a), 
the  actual  identities  of  the  members  that 
executed  anonymous  trades  through 
SuperMontage  in  its  original  form  or  a 
form  approved  imder  Rule  IZa-e.^^  For 
anonjonous  trades,  Nasdaq  would 
possess  the  information  necessary  under 
Rule  17a-3{a)(l)  and  would  retain 
member  identities  for  the  period  of  time 
that  broker-dealers  are  required  to  by 
Rule  17a-4(a)  under  the  Act.  However, 
for  the  universe  of  trades  for  which 
Nasdaq  reveals  to  members  the 
identities  of  the  contra-parties, 
including  when  the  contra-party  is 
themselves,  members  would  retain  the 
record  keeping  obligation  because  the 
members  would  have  the  information  to 
comply  with  Rule  17a-3(a)  under  the 
Act. 26  In  addition,  members  that  submit, 
and  receive  an  execution  of,  a  Non- 
Attributable  Quote/Order  that  is  a 
Preferenced  Order  would  have  to 
comply  with  Rules  17a-3{a){l)  and  17a- 
4(a]  since  they  would  possess  the 
identity  of  their  contra-party.^^ 

m.  Summary  of  Comments  and 
Nasdaq's  Response 

The  Commission  received  five 
comment  letters  on  the  proposed  rule 
change.28  BAMM,  Citigroup  and  STA 
supported  the  proposed  rule  change. 
Bloomberg  expressed  support  for 
Nasdaq's  goals,  but  expressed 
reservations  regarding  the  proposal  in 
its  Current  form.  Brut  did  not  explicitly 
state  whether  it  supported  or  opposed 
the  proposal,  but  advised  the 
Commission  to  review  compliance,  risk 
management  and  administrative  issues 
carefully  prior  to  talking  action. 

BAMM,  Citigroup  and  STA  generally 
believed  that  post-trade  anonymity  is 
commonplace  today.  Specifically, 


^*  See  Amendment  No.  4,  supra  note  9.  Nasdaq 
also  is  studying  the  feasibility  of  immediately 
revealing  to  members  when  they  internalize  across 
MPIDs. 

25  See  Amendment  Nos.  2  and  5,  supra  notes  4 
and  10. 

20  See  Amendment  Nos.  4  and  7,  supra  notes  9 
and  12. 

"  Id. 

2*  See  supra  note  6.  Citigroup  and  STA  also 
commented  on  ECN  access  fees  in  general.  STA 
reiterated  its  view  that  ECN  access  fees  should  be 
abolished.  Citigroup  stated  that  "either  all  broker/ 
dealers  that  represent  orders  as  agent  or  riskless 
principal  in  the  public  market  should  be  permitted 
to  charge  an  access  fee,  or  none  should."  The 
Commission  notes  that  ECN  access  fees  are  not  at 
issue  in  the  current  proposal,  instead  what  is  at 
issue  is  whether  post-trade  anonymity  feature,  as 
proposed  herein,  is  consistent  with  the  Act. 


Citigroup  noted  that  exchanges  and 
ECNs  currently  offer  anonymity  through 
execution  and  BAMM  stated  that 
anonymity  has  become  a  core  feature  of 
execution  systems.  As  a  result,  these 
commenters  believed  that  allowing 
Nasdaq  to  provide  post-trade  anonymity 
would  level  the  competitive  playing 
field. 29  Citigroup  also  suggested  that  the 
proposal  would  improve  the  Nasdaq 
market  because  the  current  pre-trade 
anonymity  feature  does  not  adequately 
minimize  market  impact,  and  post-trade 
anonymity  would  assist  brokers  and 
dealers  in  obtaining  better  executions 
for  their  customers.  ^°  According  to. 
Citigroup,  "Nasdaq's  proposal  should 
promote  efficiency,  reduce  trading  costs, 
and  increase  competition  in  the  market, 
as  broker/dealers  will  now  be  able  to 
represent  and  execute  their  customer 
orders  on  an  anonymous  basis  directly 
through  a  Nasdaq  facility."  BAMM 
stated  that  by  increasing  choice  and 
competition,  the  proposal  would 
increase  liquidity  in  the  marketplace, 
reduce  fragmentation,  and  fiuther 
reduce  transaction  costs. 

A.  ECN  Participation 

Bloomberg  believed  that  the  proposal 
"unnecessarily  denies  [ECNs]  the 
opportunity  to  use  SuperMontage's 
facilities  in  the  way  all  other  market 
participants  can  use  them."  The  basis  of 
Bloomberg's  assertion  was  that  market 
makers  and  OE  Firms  receive  post-trade 
anonymity  when  taking  and  posting 
liquidity,  but  ECNs  benefit  from  post- 
trade  anonymity  only  when  taking 
liquidity  and  not  when  posting 
liquidity.  Bloomberg  suggested  that  a 
viable  solution  would  be  to  keep  the 
execution  report  anonymous  while 
providing  broker-dealers  with 
information  after  settlement  disclosing 
an  aggregate  total  of  fees  a  broker-dealer 
had  accumulated  through  an  ECN. 
Bloomberg  also  opined  that  the 
disparate  treatment  puts  ECNs  at  a 
competitive  disadvantage,  which  is  in 
contravention  of  sections  1 5  A(b)(6)  and 
15A(b){9)oftheAct.3i 

Nasdaq  responded  to  Bloomberg's 
concerns  regarding  the  disparate 


2^ See  BAMM  Letter  and  Citigroup  Letter.  See 
also  STA  Letter. 

3"  See  also  BAMMLetter. 

"  Furthermore.  Bloomberg  noted  that  they  are  not 
currently  able  to  use  the  SIZE  facility,  because 
SuperMontage  does  not  provide  a  "locked/crossed" 
warning  message  as  SuperMontage  does  for 
quotations  entered  by  Order  Delivery  ECNs  under 
their  own  acronyms.  Without  such  warning. 
Bloomberg  stated  they  will  not  be  able  to  avoid  the 
possibility  of  double  execution.  See  Bloomberg 
Letter.  Nasdaq,  in  its  response,  stated  that  it  would 
be  implementing  a  systems  change  to  address  the 
double  execution  issue.  See  Nasdaq  Response 
Letter. 


treatment  of  ECNs.^^  Nasdaq  stated  that 
the  proposal  balances  the  need  for  post- 
trade  anonymity  with  an  ECN's  ability 
to  charge  quote  access  fees  and  not 
accept  automatic  executions  in 
SuperMontage.  Nasdaq  opined  that 
there  is  a  reasonable  distinction 
between  how  ECNs  and  other  members 
participate  in  SuperMontage,  and  that 
the  special  accommodations  that  have 
been  made  to  allow  ECNs  to  participate 
in  SuperMontage  are  not  discriminatory. 
According  to  Nasdaq,  the  anonymity 
feature  is  designed  to  provide  ECNs  the 
information  they  need  to  administer 
their  access  fees.  Similarly,  revealing 
the  ECN's  identity  provides  other 
members  information  they  desire  to 
monitor  these  fees.  In  contrast,  market 
makers  and  OE  Firms  are  not  permitted 
to  charge  quote  access  fees,  and  they 
must  accept  automatic  executions  in 
SuperMontage.  Accordingly,  similar 
accommodations  are  not  necessary 
when  these  parties  execute  trades  with 
each  other  in  SuperMontage.  - 

Furthermore,  Nasdaq  asserted  that  its 
proposal  cannot  be  deemed 
discriminatory  when  it  is  the  ECN's 
decision  that  would  result  in  the   . 
inability  to  remain  anonymous.  In 
Nasdaq's  view,  an  ECN's  ability  to  retain 
anonymity  when  its  quote  is  hit  through 
SIZE  is  a  result  of  the  way  the  ECN 
chooses  to  participate  in  SuperMontage 
(charging  a  quote  access  fee  and  not 
accepting  automatic  executions),  and 
not  a  result  of  Nasdaq's  unfair 
discrimination.  Nasdaq  stated  that 
Bloomberg's  suggestion  to  preserve  the 
contra-party  anonymity  for  SIZE  trades 
that  hit  the  quote  of  Order  Delivery 
ECNs,  would  "impose  additional  costs 
and  burdens  on  other  members  and 
Nasdaq,  not  to  mention  that  it  would  be 
unfair  to  those  members  that  traded 
with  Bloomberg  to  expose  their 
identities  immediately  while  masking 
Bloomberg's  identity  until  the  end  of  the 
day.  Nasdaq  believes  these  costs  and 
burdens  are  unnecessary  in  light  of  the 
other  options  available  to  ECNs  seeking 
full  anonymity." 

B.  Risk  Management 

BAMM  and  Citigroup  believed  that 
Nasdaq  adequately  addressed  certain 
operational  or  regulatory  issues  in  its 
proposal,  such  as  back  office 
processing  3^  and  risk  exposure.^''  For 
example,  Citigroup  believed  that  the 
intra-day  concentration  report  would 
assist  members  with  measuring  their 
exposiu^  if  one  or  all  of  their  contra- 
parties  failed  to  settle  all  trades 


^-  See  Nasdaq  Response  Letter. 
"See BAMM  Letter. 
^*  See  Citigroup  Letter. 
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executed  anonymously.  According  to 
Citigroup,  members  could  then 
detennine  whether  any  risk-limiting 
actions  should  be  taken.  Additionally, 
hy  revealing  the  identities  of  those  listed 
on  the  intra-day  concentration  report, 
members  would  know  the  exact  dollar 
value  of  their  aggregate  purchases  and 
sales  with  individual  contra-parties. 
Citigroup  believed  that  this  added  level 
of  information  about  risk  concentration 
and  exposure  should  give  members  and 
their  clearing  firms  better  tools  to  limit 
their  risk.  Citigroup  also  believed  that 
risk  to  clearing  member  firms  should  be 
reduced  substantially  because 
SuperMontage  would  provide  trade 
information  to  the  NSCC  on  a  real-time 
basis. 

Bloomberg  and  Brut  expressed 
concern,  however,  that  the  proposal 
imposes  new  or  increased  financial  risk 
on  market  participants.  The  commenters 
noted  that  from  the  time  of  the 
transaction  until  midnight  of  T+1,  when 
the  NSCC  steps  in  as  guarantor,  the 
broker-dealer  would  be  exposed  to  the 
risk  of  the  anonymous  contra-party's 
failure  to  settle  a  transaction.  Brut 
questioned  whether  the  proposal  was 
worth  such  incremental  risk,  and 
whether  Nasdaq  should  assume  fiscal 
responsibility  for  such  trades  like  ECNs 
and  other  providers  of  anonymous 
transaction  services.  Bloomberg  also 
noted  that  specialists  stand  as 
guarantors  of  trades  on  SuperDof  on  the 
New  York  Stock  Exchange  ("NYSE"), 
and  ECNs  stand  as  the  guarantors  of 
anonymous  trades  within  their  internal 
systems. 

In  response  to  comments  that  the 
proposal  increases  risk,  Nasdaq  stated, 
that  there  would  be  "little,  if  any,  effect 
on  a  clearing  firm's  ability  to  monitor 
trading  by  itself  or  its 
correspondents."  ^^  Specifically.  Nasdaq 
asserted  that  Nasdaq  and  the  NSCC 
would  know  the  identities  of  the 
members  who  traded  using  the 
anonymity  feature.  Furthermore,  Nasdaq 
noted  that  members  trading 
anonymously  and  individual  trades 
executed  anonymously,  would  be 
subject  to  NSCC's  full  risk  management 
systems  and  included  in  ACT's  risk 
management  calculations.  Nasdaq  stated 
that  a  member's  ability  to  assess  its 
contra-party  risk  through  the  use  of 
intra-day  reports  would  be  affected  only 
to  the  degree  the  member  uses  its 
contra-parties'  identities  on  a  trade-by- 
trade  intra-day  basis.  Nasdaq  also 
disagreed  with  the  assertion  that  a 
systemic  risk  is  created  by  Nasdaq's 
unwillingness  to  guarantee  settlement  of 
anonymous  trades  in  the  period 


between  execution 
of  the  NSCC 
that  currentlj 
the  same  riskjthat 
including 
NSCC 


.  guaran  :ee 


and  the  attachment 
:  uarantee.  Nasdaq  asserted 
members  are  subject  to 
their  contra-party, 
will  default  before  the 
attaches. 


EC  Ms 


C.  Books  and 


Records 


Brut  also  c(  immented  that  broker- 
dealers  have  I  :ertain  recordkeeping 
requirements  such  as  recording  the 
name  or  othei  designation  of  the  person 
that  is  the  coi  itra-party  to  the 
transaction.  I  rut  recommended, 
notwithstand  ng  Nasdaq's 
representatioi  i  that  it  would  retain 
records  to  sat  sfy  the  recordkeeping 
requirements  under  Rule  1 7a-3  under 
the  Act,  that  I  le  Commission  explicitly 
grant  broker-(  ealers  relief  ft'om  the  rule 
for  transactiofis  effected  through  SIZE. 
With  regard  tt  Brut's  concerns  regarding 
a  broker-deal(  ts  obligations  under  Rule 
17a-3,  Nasdai  i  stated  that  it  was  a 
matter  for  the  Commission  to  resolve.^*' 

D.  Operation  if  Help  Desk 

Brut  also  e>  pressed  concern  that 
completely  ai  onymous  trades  between 
broker-dealer  i  could  create  difficulties 
in  resolving  e  xoneous  or  disputed 
trades,  which  typically  are  resolved 
through  direc  broker-to-broker 
communicati(  m.  Brut  suggested  that  the 
Commission  <  hould  ensure  that  the  help 
desk  has  adec  uate  resources  and 
procedures  to  prevent  unfair 
discriminatio  i  by  Nasdaq  in  the 
resolution  of  i  iisputes  among  SIZE 
users. 

In  response  to  Brut's  concerns 
regarding  the  resolution  of  disputed 
trades,  Nasda(|  noted  that  erroneous 
trades,  wheth  !r  anonymous  or  not,  may 
be  resolved  in  accordance  with  NASD 
Rule  11890.37  Further,  Nasdaq  clarified 
that  the  Marki  (t  Operations  Department 
would  also  be  responsible  for 
responding  to  requests  from  members.  *" 
Nasdaq  staff  v  rould  resolve  disputes 
when  the  members  choose  not  to  utilize 
neous  trade  adjudication 
ed  in  NASD  Rule  11890. 
asdaq,  Nasdaq  staff 
ectuate  the  resolutions 
e  members  who  are  the 
rade;  Nasdaq  staff  will  not 


the  clearly  er; 
process  provi 
According  to 
would  only  e 
agreed  to  by  t 
parties  to  the 
issue  indepeiJient  decisions. '^ 


'5  See  Nasdaq  Response  Letter. 


"'  Id.  See  infra 
accompanying  te 

■'''  See  Amendment 
'"According  to 
desk  does  noj  preclude 
cither  means  to  rei 
For  example,  a  mi 
resolve  a  disputec 
contra-party's  ide 
request  from  a  me|nber 
disputed  trade,  w 


iscussion  at  note  56  and 


No.  4.  supra  nble  9. 
vJasdaq,  the  existence  of  the  help 
members  from  pursuing 
ve  disputed  anonymous  trades, 
mber  can  seek  arbitration  to 
trade.  Nasdaq  would  reveal  a 
tity  upon  receiving  a  written 

who  is  a  party  to  the 
ich  indicates  the  information  is 


IV.  Discussion 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change,  the 
comment  letters,  and  Nasdaq's  response 
and  finds  that  the  proposed  rule  change, 
as  amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association.*"  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change,  as  amended, 
is  consistent  with  section  15A  of  the 
Act.'"  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  15A(b)(6)  of  the 
Act  because  it  is  designed  to  promote 
just  and  equitable  principals  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.''^ 

The  Commission  finds  that  Nasdaq's 
proposal  to  generally  extend  anonymity 
through  clearance  and  settlement  of  a 
trade,  subject  to  certain  exceptions,  to 
be  consistent  with  the  Act.  The 
Commission  notes  that  post-trade 
anonymity  is  not  new '•3  and  is  offered 
by  other  market  participants,  including 
the  Pacific  Stock  Exchange  Equities 
("PCXE").'»4  As  a  result,  the  Commission 
does  not  believe  that  Nasdaq  should  be 
prohibited  from  offering  similar 
services.  The  Commission  believes  that 
the  SuperMontage  post-trade  anonymity 
feature  should  allow  Nasdaq  to  offer 
some  of  the  same  benefits  associated 
with  anonymity,  such  as  minimizing  the 
market  impact  of  institutional  orders.  As 
expressed  by  commenters,  trading 
information  can  have  an  impact  on  the 
price  of  a  security.'*^  For  example, 
Citigroup  stated  that  other  market 
participants  will  adjust  their  trading 


being  requested  for  the  purposes  of  pursuing  a 
claim  in  arbitration.  According  to  Nasdaq,  revealing 
.  a  contra-party's  identity  so  that  a  member  can 
pursue  its  right  to  arbitrate  is  consistent  with 
Nasdaq's  authority,  under  proposed  Rule  4719(c)(2), 
to  reveal  a  contra-party's  identity  for  regulatory 
purposes.  See  Amendment  No.  4.  supra  note  9. 

•"'In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
IJ..S.C.  78c{n. 

"•  15  U.S.C.  780-3. 
.    «  15  U.S.C.  78f>-3(b)(6). 

■•3  See  Securities  Exchange  Act  Release  No.     ' 
37619A  (September  6.  1996),  61  FR  48290.  48310. 
note  243  and  accompanying  text  (September  12, 
1996)  (adopting  Rule  llAcl-4  and  amending  Rule 
llAcl-1)  (discussing  the  benefits  of  anonymous 
trading). 

•"•  See  PCXE  Rules  7.7  and  7.36(b). 

«  See  BAMM,  Citigroup  and  STA  letters. 
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strategy,  if  they  see  a  pattern  in  which 
they  see  Citigroup  or  another  broker  or 
dealer  that  normally  handles 
institutional  orders  actively  buying  a 
stock,  in  anticipation  of  a  strong  buy 
demand.  Citigroup  compared  this  to  the 
full  anonymity  offered  by  ECNs  and 
exchanges  that  prevents  market 
sensitive  data  from  being  disseminated 
on  a  real-time  basis. 

The  Commission  recognizes  that  in 
certain  securities,  specific  market 
makers  may  be  viewed  as  price  leaders, 
and  other  market  participants  may 
follow  the  quoting  patterns  of  such 
market  makers,  which  could  result  in 
price  changes  that  frustrate  a  firm's 
ability  to  efficiently  work  large  orders 
for  its  customers  or  obtain  executions  at 
improved  prices.  Therefore,  the 
Commission  believes  that  Nasdaq's 
proposal  may  reduce  the  type  of  market 
intelligence  that  can  contribute  to 
market  impact.  Further,  the  Commission 
believes  that  the  proposal  may  assist 
broker-dealers  in  their  efforts  to  satisfy 
their  duty  of  best  execution  in  working 
customer  orders. 

The  Commission  notes  that  one 
commenter  stated  that  the  proposal 
"discriminates  unfairly"  against  ECNs 
because  the  execution  reports  would 
reveal  contra-party  identity  when  the 
quote  of  an  Order  Delivery  ECN  is 
decremented.'"'  Another  commenter, 
however,  expressed  concern  that 
Nasdaq  and  market  participants  must 
make  special  accommodation  for  fee- 
charging  ECNs.'*''  The  Commission 
believes  that  the  contra-party  identity 
exception  does  not  unfairly  discriminate 
against  Order  Delivery  ECNs.  Instead, 
the  Commission  believes  that  Nasdaq 
has  attempted  to  accommodate  the 
business  models  of  ECNs  and  the 
maimer  that  they  participate  in 
SuperMontage. 

In  the  Notice,  Nasdaq  explained  that 
trades  executed  with  Order  Delivery  ^ 
ECNs  are  processed  differently  because 
they  have  the  discretion  to  reject  trades 
with  certain  contra-parties  if  the  ECN  is 
in  dispute  with  the  contra-party 
concerning  its  quote  access  fee."*"  Thus, 
to  provide  fee-charging  Order  Delivery 
ECNs  with  the  opportunity  to  reject 
trades  with  certain,  members,  Nasdaq 
determined  to  continue  to  disclose  each 
contra-party's  identity  in  trades  through 
SIZE  where  one  of  the  contra-parties  is 
a  liquidity  providing,  fee-charging  Order 
Delivery  ECN.  Nasdaq  believes  that  this 
exception  also  benefits  members  that 
execute  against  the  fee-charging  Order 
Delivery  ECN  by  enabling  them  to  track 


the  fee  charges  accumulated  with  each 
Order  Delivery  ECN.  OE  Firms  and 
market  makers  must  accept  automatic 
executions  in  SliperMontage  and  do  not 
chai;ge  access  fees.  Therefore,  the  same 
disclosure  of  contra-party  information  is 
not  required. 

As  a  result,  the  Commission  believes 
that  the  proposed  rule  change 
reasonably  accommodates  the  different 
entities;  Order  Delivery  ECNs  that 
charge  access  fees,  market  makers,  OE 
Firms,  and  ECNs  that  do  not  charge  a 
fee.  As  noted  by  Nasdaq,  an  ECN  may  . 
alter  the  way  it  participates  in 
SuperMontage  to  achieve  full 
cmonymity.  Further,  the  Commission 
notes  the  original  SuperMontage  filing 
was  eunended,  in  response  to  ECN 
comments,  to  reveal  the  identity  of 
Nasdaq  market  participants  trading 
through  SIZE  by  affixing  the  MPID  of 
the  sender  on  delivered  orders  and 
identifying  the  contra-parties  in 
execution  reports.'*^  With  regard  to  trade 
reports,  the  system  will  essentially  work 
in  the  maimer  that  it  does  today  for 
Order  Delivery  ECNs  when  their  quote 
is  hit,  which  permits  them  to  evaluate 
their  risk  on  a  trade-by-trade  basis. 5° 
Accordingly,  the  Commission  believes 
that  Nasdaq  has  reasonably  balanced  the 
divergent  interests  of  its  members  in  a 
manner  that  is  consistent  with  the  Act. 

The  Commission  believes  that  Nasdaq 
has  also  adequately  addressed  concerns 
related  to  risk  management.  In 
particular,  under  the  proposed  rule 
change,  Nasdaq  will:  (1)  Provide  an 
intra-day  concentration  report  that  will 
disclose  a  member's  aggregate  dollar 
value  of  purchases  and  sales  with  other 
members  with  whom  it  has  traded 
anonymously;  (2)  report  the  identities  of 
the  members  and  the  aggregated  trading 
listed  on  the  intra-day  concentration 
reports  after  4  p.m.  Eastern  Time;  (3) 
provide  the  NSCC  with  real-time  trade 
information  for  trades  executed  in 
SuperMontage;  and  (4)  coordinate 
disclosure  with  the  NSCC  of  trades 
executed  anonymously  with  a  firm  that 
the  NSCC  has  ceased  to  act  for  and  any 


•'*'  See  Bloomberg  Letter. 
*''  See  Citigroup  Letter. 
■•*  See  Notice,  supra  note  5. 


■"^Specifically.  Nasdaq  amended  the  original 
SuperMontage  filing,  in  response  to  comments 
regarding  credit  risk  by  Bloomberg  and  Island,  so 
that  execution  reports  immediately  revealed  the 
identities  of  contra-parties  for  trades  that  occurred 
through  SIZE.  See  Securities  Exchange  .Act  Release 
No.  43863  llanuar>'  19,  2001).  66  FR  8020,  8033 
(January  26.  20(11)  ("Original  Super.Montage 
Approval  Order"). 

""'  Bloomberg  suggested  that  Nasdaq  could  have 
opted  to  reveal  the  contra-party  identity  through  an 
execution  file  at  the  end  of  the  trading  day.  Nasdaij. 
however,  believed  it  would  be  unfair  to  those 
members  tl.at  traded  with  Bloomberg  to  expose 
their  identities  immediately  while  masking. 
Bloomberg's  identity  until  the  end  of  the  day.  See 
Nasdaq  Response  Letter. 


firms  that  cleared  through  that  the 
NSCC  participant. 

The  Commission  believes  that  this 
information  will  assist  market 
participants  in  managing  their  risk.  The 
Commission  emphasizes  that  the  NSCC 
and  Nasdaq  will  continue  to  maintain 
the  identities  of  ail  contra-parties  for 
trades  that  occur  through  SIZE.  In 
particular,  the  NSCC  will  be  able  to 
continue  its  normal  risk  management 
functions  and  settle  anonymous  trades   . 
in  the  manner  that  it  does  today.  The 
only  difference  will  be  that  the  NSCC 
will  withhold  the  identities  of  the 
contra-parties  on  the  contract  sheets 
issued  to  participants  to  preserve 
anonymity  through  settlement. 

The  Commission  also  believes  that  the 
proposal  should  enhance  NSCC's  ability 
to  incorporate  trade  execution 
information  into  its  risk  analysis  since 
Nasdaq  will  be  providing  this 
information  on  a.  real-time  basis.  The 
Commission  believes  that  this  may 
assist  the  NSCC  in  deciding  sooner  to 
cease  to  act  for  a  participant,  which 
would  prevent  othier  members  from 
executing  any  additional  trades  with  the 
firm  or  a  firm  that  clears  through  that 
participant.  The  Commission  notes  that 
Nasdaq  developed  this  process  in 
conjunction  with  the  NSCC  and  believes 
that  it  is  consistent  with  section 
15A(b)(6),  which  requires,  in  part,  that 
the  rules  of  the  NASD  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  ' 

processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities.  5' 

The  Commission  notes  that 
Bloomberg  and  Brut  stated  that  the 
proposal  created  a  systemic  risk  due  to 
Nasdaq's  failure  to  guarantee  trades 
prior  to  the  attachment  of  the  NSCC 
guarantee  at  T  -h  1.^^  After  carefully 
considering  these  comments  and 
Nasdaq's  response,  the  Commission 
does  not  believe  that  the  proposed  rule 
change  adds  new  risk  that  does  not 
currently  exist  for  Nasdaq  market 
participants.  Currently,  Nasdaq  does  not 
act  as  a  guarantor  of  trades  prior  to  the 
NSCC  guarantee  attaching.  ^^  and 


^'  See  .Securities  Exchange  Act  Release  Nos.    • 
48122  (lulv  2.  2003),  68  FR  41410  ()ulv  11.  2003) 
(Notice  of  File  No.  NSCC-2003-14-)  and  48526 
(September  23.  2003)  (Order  approving  File  No. 
.\SCr.-2003-14  to  allow  NSCGlo  list  an  acronym 
instead  of  the  actual  contra-side  for  a  trade  in  its 
report  of  trade  data  to  members). 

^-Generally,  transactions  are  guaranteed  as  of  the 
later ol:  (i)  Midnight  of  T  -t-  Land  (ii)  midnight  of 
the  day  they  are  reported  as  tompared  or  as  of 
midnight  on  the  day  they  appear  on  T-Contracts  for 
locked-in  trades  See  Addendum  K  to  NSCC  Rules 
and  Procedures  for  additional  explanation. 

'■3  See  NASD  Rule  4705(g).  The  Commission  notes 
that  other  self-i-egulatory  organizations  expressly 

.  Continued 
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Nasdaq  members  are  obligated  to  settle 
all  matched  trades  reported  to  the  NSCC 
prior  to  the  NSCC  guarantee.^"*  This 
proposal  does  not  change  the 
responsibilities  of  Nasdaq,  its  members, 
or  the  NSCC.  The  Commission  notes 
that,  like  today,  a  firm's  primary 
exposure  prior  to  T  +  1,  when  the  NSCC 
guarantee  attaches,  would  be  its  contra- 
party  defaulting  on  the  trade.  This  risk 
exists  today.  Further,  to  the  extent  that 
market  participants  are  concerned  with 
their  ability  to  effectively  monitor  and 
manage  their  risk  exposure  as  a  result  of 
anonymous  trades,  the  Commission 
notes  that  Nasdaq  will  provide  intra-day 
concentration  reports  that  will  disclose 
a  member's  aggregate  dollar  veilue  of 
purchases  and  sales  with  other  members 
with  whom  it  has  traded  anonymously. 
This  information  should  assist  members 
in  calculating  a  worst-case  scenario  and 
allow  them  to  take  risk-limiting  actions, 
if  desired. 

The  Commission  has  long  held  the 
view  that  competition  and  innovation 
are  essential  to  the  health  of  the 
securities  markets.  Indeed,  competition 
is  one  of  the  hallmarks  of  the  national 
market  system.  The  Commission 
believes  that  the  post-trade  anonymity 
feature  being  proposed  by  Nasdaq  is  a 
reasonable  effort  by  the  NASD  to 
enhance  the  quality  of  the  Nasdaq 
market  and  provide  market  f^irticipants 
with  the  benefits  of  anonymity  currently 
being  offered  by  ECNs  and  PCXE.  The 
Commission  notes  that  to  the  extent  that 
market  participants  aje  unwilling  to 
trade  in  SuperMontage  because  of 
concerns  regarding  risk,  broker-dealers 
may  continue  to  use  other  alternative 
order  routing  and  execution  services 
such  as  ECNs,  which  guarantee  trades 
executed  through  their  systems, 
exchanges  trading  Nasdaq  securities 
pursuant  to  unlisted  trading  privileges, 
and  the  NASD's  alternative  display 
facility. 

Brut  also  requested  that  the 
Commission  clarify  a  broker-dealer's 
obligations  under  Rule  1 7a-3  under  the 
Act  with  respect  to  completely 
anonymous  transactions  on 
SuperMontage.  Rule  17a-3(a)(l)  under 
the  Act  requires  that  broker-dealers 
make  and  keep  current  records  of  all 
purchases  and  sales  of  securities, 
including  "the  same  or  other 
designation  of  the  person  from  whom 
purchased  or  received  or  to  whom  sold 
or  delivered."  Rule  17a-4(a)  under  the 
Act  requires  that  the  records  be 


disclaim  any  liability  that  arises  from  the  use  of 
their  facilities.  See  e.g..  NYSE  Constitution.  Article 
II,  Section  6,  American  Stock  Exchange 
Constitution.  Article  4/ Section  1(e),  and  PCXE 
Rules  7.42  and  13.2. 
»«See  NASD  Rules  4712  and  6160. 
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preserved  fo  •  six  years,  the  first  two 
years  "in  an  easily  accessible  place." 
Nasdaq  has  lepresented  and  codified  in 
its  rules  that  it  will,  except  in  limited 
circumstano  ss,  retain  for  the  period 
specified  in  flule  17a-4(a)  a  record  of 
the  identities  of  the  members  that 
execute  anoi  lymous  trades  through 
SuperMonta  ;e  in  its  original  form  or  e 
form  approv  ;d  under  Rule  173-6.^^ 
Commission  staff  will  not  recommend 
enforcement  action  to  the  Commission 
if,  in  lieu  of  naking  and  preserving  a 
separate  rec(  rd,  the  broker-dealer  relies 
on  Nasdaq's  retention  of  the  identities  of 
members  tha  1  execute  anonymous  trades 
through  Sup  ;rMontage  to  satisfy  the 
requirement!  of  Rules  17a-3(a)(l)  and 
17a-4(a)  unqer  the  Act.""'*^ 

Brut  also  sliggested  that  the 
Commission  review  the  procedures  and 
resources  thj  t  Nasdaq  will  dedicate  to 
the  help  desl  to  coordinate  the 
resolution  o^  erroneous  or  disputed 
trades  for  anonymous  contra-parties. 
The  Commiaion  believes  that  Nasdaq 
has  adequatejly  responded  to  Brut's 
comments.  A  s  Nasdaq  clarified,  market 
participants  nvolved  in  anonymous 
trades  can  us  e  NASD  Rule  11890  to 
resolve  erron  eous  transactions,  as  well 
as  the  help  d  jsk.  Further,  market 
participants  vill  continue  to  be  able  to 
arbitrate  trac  ss  since  Nasdaq  will 
provide  the  i  ientity  of  a  contra-party  in 
those  instant  es  where  one  party  wishes 
to  arbitrate  a  dispute.'*''  The 
Commission  expects  that  Nasdaq  will 
continue  to  r  lonitor  its  procedures  and 
the  adequac)!  of  the  help  desk  resources 
as  post-trade  anonymity  is  utilized  and, 
if  necessary,  jrovide  additional 
resources  to  <  nsure  the  maintenance  of 
a  fair  and  ore  erly  market. 

The  Comni  ission  finds  good  cause  for 
accelerating  i  ipproval  of  Amendment 
Nos.  3,  4,  5,  s  nd  7  prior  to  the  thirtieth 
day  after  the  Jate  of  publication  of 
notice  thereo  in  the  Federal  Register. 


Amendment 


^Jo.  3  merely  clarifies  the 


!  Commi!  sion 


-dea  ei 


■»''  See  Amend 
4.9,  10.  and  12 

^"The 
the  responsibilit; 
preserve  records 
securities  jn  ace 
17a-3.and  17a-4 
if  the  broker 
contra-party,  i 
Nasdaq  disclose; 
internalized  tra 
Non-Attributabl« 
Order  to  another 
responsibilities 
member  would 
party  to  which  it 
addition,  even 
know  the  ident 
dealer  retains  th( 
records,  except  fi 
contra-party. 

5'  See  Nasdaq 


it 


I  lent  Nos.  2.  4.  5,  and  7.  supra  notes 
espectively. 

notes  that  a  broker-dealer  has 
to  make,  keep  current,  and 
!)f  all  purchases  and  sales  of 
(  rdanco  with  Exchange  Act  Rules 
for  trades  through  SuperMontage 
r  knows  the  identity  of  the 
ncluding  those  instances  where 
the  contra-party  to  a  trade  [e.g.. 

Also,  a  member  that  submits  a 
Quote/Order  that  is  a  Prefereuced 
member  retains  the  recordkeeping 
t  escribed  above  Ijecause  that 
k  low  the  Identity  of  the  contra- 
sent  the  Prefereuced  Order.  In 
ere  the  broker-dealer  does  not 
of  the  contra-party,  the  broker- 
responsibility  to  maintain  such 
r  a  record  of  the  identity  of  the 


dis). 


process  by  which  the  Nasdaq  would 
remove  a  member  from  SuperMontage  if 
the  member  felled  to  maintain  a  clearing 
relationship,  and  makes  non-substantive 
conforming  changes  to  NASD  Rules 
4705,  5012,  and  6120.  Amendment  No. 

4  merely:  (1)  Conforms  its  rule  text  to 
reflect  the  mandatory  nature  of  certain 
disclosures  as  described  in  the  Notice, 
(2)  responds  to  comments  regarding  the 
operation  of  the  help  desk,  (3)  clarifies 
Nasdaq's  commitment  to  retain  certain 
records,  and  (4)  ensures  that  members 
will  be  able  to  satisfy  their  obligations 
under  Rule  lOb-lO.^B  Amendment  Nos. 

5  and  7  merely  codify  Nasdaq's  earlier 
representation  in  Amendment  Nos.  2 
and  4  regarding  its  retention  of 
information  on  behalf  of  its  members. 
The  Commission  notes  Amendment  No. 

2,  which  includes  Nasdaq's  general 
representation  that  it  would  retain 
contra-party  information  on  behalf  of  its 
members,  was  published  for  notice  and 
comment.  Only  one  comment,  that  the 
Commission  be  explicit  in  granting 
relief,  was  received  on  the  issue.  The 
Commission  believes  that  these 
amendments  merely  clarify  the 
recordkeeping  obligations  of  Nasdaq 
and  its  market  participants,  assist 
Nasdaq  members  in  complying  with 
their  Rule  lOb-10  obligations,  and  do 
not  raise  any  substantive  issues.  The 
Commission  finds  specifically  that 
Amendment  Nos.  3,  4,  5,  and  7  are 
consistent  with  section  15A{b)(6)  of  the 
Act  as  they  are  designed  to  prevent 
fi^udulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public 
interest.  5"  Accordingly,  pursuant  to 
section  19(b)(2)  of  the  Act,^"  the 
Commission  finds  good  cause  to 
approve  Amendment  Nos.  3,  4,  5,  and 

7  prior  to  the  thirtieth  day  after  notice 
of  the  Amendment  is  published  in  the 
Federal  Register. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  x:oncerning  Amendment  Nos. 

3,  4  5,  and  7,  including  whether 
Amendment  Nos.  3,  4,  5,  and  7  are 
consistent  with  the  Act.  Persons  mciking 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 


'esponse  Letter. 


^8  See  also  Rule  lOb-10  Exemption  Request. 
supra  note  23.  The  Division,  pursuant  to  delegated 
authority,  granted  limited  exemptive  relief  from  the 
contra-party  identity  requirement  of  Rule  lOb- 
10(a)(2)(i)(A)  to  NASD  members  using  the  po.st- 
trade  anonymity  feature.  Letter  from  Brian  A. 
Bussey,  Assistant  Chief  Counsel,  Division, 
Commission,  to  Edward  S.  Knight.  Executive  Vice 
President,  Nasdaq,  dated  September  23,  2003; 

s'lSU.S.C.  78o-3(b)(6). 

6015U.S.C.  78s(b)(2). 
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Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
Nos.  3,  4,  5,  and  7  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
Nos.  3,  4,  5,  and  7  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-85.  and  should  be 
submitted  by  October  21,  2003. 

VI.  Conclusion 

It  is  therefore  ordered,  piu-suant  to 

section  19(b)(2)  of  the  Act,6i  that  the 

proposed  rule  change  (SR-NASIJ-2003- 

85),  as  amended,  be,  and  hereby  is, 
approved.'^^ 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 
authority. 63 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-24757  Filed  9-29-03;  8:45  am] 

BILLING  CODE  BOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34»48526;  File  No.  SR-NSCC- 
2003-14] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Granting  Approval 
of  a  Proposed  Rule  Change  Relating  to 
Anonymity  Features  on  Trading 
Systems 

September  23,  2003.  - 

I.  Introduction 

On  June  19,  2003,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Seciuities  and 
Exchange  Commission  ("Commission") 
and  on  June  23,  2003,  amended 
proposed  rule  change  SR-NSCC-2003- 
14  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
July  11,  2003.2  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
approval  of  the  proposed  rule  change. 

n.  Description 

Piusuant  to  the  rule  filing,  NSCC  is 
adding  language  to  Section  II.C.l  of 
NSCC  Rules  and  Procedures  ^  whereby 
NSCC  may  receive  locked-in  trade  data 
from  a  seli-regulatory  organization 
("SRO")  that  operates  a  trading  system 
that  provides  trade  anonymity.*  If  trade 
data  received  from  an  SRO  is  from  an 
anonymous  trade,  NSCC  in  reporting 
back  to  its  members  may  report  such 
trades  identifying  as  the  countraside  an 
acronym  selected  by  the  SRO  instead  of 
naming  the  actual  cbntraside.  In  the 
case  of  anonymous  trades,  the 
-contraside  shall  be  deemed  to  be  one  of 
the  entities  the  SRO  includes  as  an 
entity  eligible  to  participate  in  the     • 
anonymous  trading  system.  New 
language  is  also  being  added  to  Section 
n.C.l  to  provide  that  if  NSCC  ceases  to 
act  for  a  member  which  is  the  unnamed 
contraside  of  an  anonymous  trade  or 
trades  and  if  NSCC  determines  that  the 
anonjrmous  trade  or  trades  should  be 
exited  from  trade  processing,  the  SRO 
providing  the  anonymous  trading 
system  will  be  responsible  for 
identifying  to  other  members  which  of 
their  trades  are  with  the  member  for 
which  NSCC  has  ceased  to  act. 

In  connertion  with  this  filing,  the 
National  Association  of  Securities 
Dealers,  hic.  ("NASD")  filed  and  he 
Commission  approved  a  propose  ;  rule 
change  that  allows  the  NASD  to  add  an 
anonymity  featiue  to  the  Nasdaq  Stock 
Market's  SuperMontage  trading  system.'' 

I.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.*'  The  trade  anonymity 
feature  is  a  valued  service  that  trading 


6>  15  U.S.C.  78s(b)(2). 

"2  Nasdaq  intends  to  implement  the  proposed  rule 
change  on  September  29.  2003.  Telephone 
conversation  between  Peter  R.  Geraghty,  Associate 
Vice  President  and  Associate  (Jeneral  Counsel, 
Nasdaq,  and  Marc  McKayle,  Special  Counsel, 
Division,  Commission,  on  September  23,  2003. 

"  17  CFR  200.30-3(a)(12l. 


■15  U.S.C.  78s(b)(ll. 

''Securities  Exchange  Act  Release  No.  48122  (July 
2,  2003).  68  FR  41410. 

'  NSCC  recently  added  a  new  Section  II.C.l  to  its 
rules.  Securities  Exchange  Act  Release  No.  48141 
duly  8,  2003),  68  FR  42153  ()ulv  16,  2003)  [File  No. 
SR-NSCC-2003-12). 

,    ••  In  a  trading  system  that  provides  trade 
anonymity,  the  identity  of  at  least  one  side  of  a 
trade  is  not  revealed  to  the  other  side  at  the  time 
of  the  trade. 

■'■'  Securities  Exchange  Act  Release  Nos.  48088 
(June  25.  2003),  68  FR  39605  (Julv  2.  2003)  [File  No. 
SR-NASD-2003-85]  and  48526  (September  23. 
2003). 

« 15  U.S.C.  7Bq-l(b)(3)(F). 


systems  like  the  Nasdaq  want  to  be  able 
to  provide  to  their  members.  The 
Commission  finds  that  by  amending  its 
rules  to  provide  for  the  clearance  and 
settlement  of  anonymous  trades,  NSCC's 
proposed  rule  change  should  help  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  such 
transactions. 

IV.  Conclusioii 

On  the  basis  of  the  foregoing,  the 
Commission  finds  fliat  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-2003-14)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-24749  Filed  »-29-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48533;  File  No.  SR-PCX- 
2003-4] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
Pacific  Excttange,  Inc.  Relating  to  ttie 
Posting  Period  for  Membership 
Applications 

September  24.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
26.  2003.  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi'om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  .Substance  of 
the  Proposed  Rule  Change 

The  Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange")  is  proposing  to  amend  its 
rules  to  modify  the  period  diuing  which 


"17CFR200.30-3{a)(12). 
'15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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the  name  of  an  applicant  for 
membership  must  be  published  to  other 
Exchange  members.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any    ' 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries.  «et  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  PCX  reviewed  its  membership 
posting  requirements  relative  to  those  of 
other  option  exchanges.  In  doing  so,  the 
PCX  concluded  that  the  current 
membership  posting  requirements  were 
enacted  at  a  time  when  electronic 
communication  was  not  as  fast  or  as 
prevalent  as  it  is  today.  As  a  result,  the 
Exchange's  current  rule  requiring  a  new 
applicant  for  membership  be  posted  for 
ten  (10)  calendar  days  is  antiquated  and 
unduly  burdensome  on  the  potential 
applicant.  Therefore,  the  Exchange  is 
proposing  to  amend  its  Rule  1.6(b)  and 
Rule  6.44(a).  The  proposed  rule  will 
require  that  following  receipt  of  a 
membership  application,  the  Exchange 
shall  post  the  applicant's  name  for  a 
period  of  three  (3)  business  days.  The 
PCX  Membership  Committee  may 
shorten  or  waive  the  posting  period  for 
an  applicant  if  it  determines  that 
extenuating  circumstances  warrant  such 
action.  Applicants  seeking  to  shorten  or 
waive  the  posting  period  are  required  to 
submit  a  written  statement  that 
sufficiently  describes  the  basis  for  their 
request.  In  reviewing  a  request  to 
shorten  or  waive  the  three  (3)  business 
day  posting  period,  the  Membership 
Committee  will  consider  factors  such  as 
the  applicant's  capifalization,  options 
industry  experience,  disciplinary 
history,  affiliations  with  other  self 
regulatory  organizations  and  any  other 
factors  deemed  relevant  by  the 
Committee.  An  applicant  whose  request 
to  shorten  or  waive  the  three  (3) 
business  day  posting  period  is  denied 


will  not  be 
appeal  such 

2.  Statutory 
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gi»/en  the  opportunity  to 
(  ecision. 

I  asis 


The  Exchaj  ige  believes  that  the 
proposed  ruli  \  change  is  consistent  with 
section  6(b)  cf  the  Act,'  in  general,  and 
furthers  the  o  Djectives  of  section 
6(b)(5),-'  in  p.  rticular,  because  it  is 
designed  to  p  romote  just  and  equitable 
principles  of  rade.  to  foster  cooperation 
and  coordina  ion  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remov  j  impediments  and  perfect 
the  mechanis  ms  of  a  free  and  open 
market  and  t(  protect  investors  and  the 
public  intere!  t. 


B.  Self-Reguh 
Statement  on 


The  Exchange 
the  proposed 
any  burden  oji 
necessary  or 
of  the  purpos  js 


C.  Self-Regu 
Statement  on 
Proposed  Ru 
Members,  Pakicipants, 


itory  Organization 's 
Burden  on  Competition 


does  not  believe  that 
rule  change  will  impose 
competition  that  is  not 
ppropriate  in  furtherance 
of  the  Act. 


7<  itory 


Organization 's 
Comments  on  the 
Change  Received  from 
or  Others 


Written  coihments  were  neither 
solicited  nor  feceived. 

III.  Date  of  Eiiectiveness  of  the 
Proposed  Rue  Change  and  Timing  for 
Commission  Action 


jposfed 


The  pro 
filed  by  the 
controversial 
section 
subparagraph 
thereunder." 
foregoing 
Does  not  s  _ 
protection  of 
interest,  (2) 
significant 
(3)  by  its  terni|s 
operative  for 
this  filing,  or 
Commission 
consistent 
investors  and 
provided  that 
organization 
written  notice 
proposed  rule 
description 
rule  change, 
prior  to  the 
proposed  rule 
time  as  the 
it  has  become 


rule  change  has  been 
E  cchange  as  a  "non- 
rule  change  pursuant  to 
19(b)(^)(A)(i)ofthe  Acts  and 
(f)(6)  of  Rule  19b-4 
I  Consequently,  because  the 
pro  )osed  rule  change:  (1) 
ign  ficantly  affect  the 
nvestors  or  the  public 
not  impose  any 
buj-den  on  competition,  and 
does  not  become 
:  10  days  after  the  date  of 
iuch  shorter  time  as  the 
iday  designate,  if 

the  protection  of 
the  public  interest, 
the  self-regulatory 
1  las  given  the  Commission 
of  its  intent  to  file  the 
change,  along  with  a  brief 
'  text  of  the  proposed 
least  five  business  days 

of  filing  of  the 
change,  or  such  shorter 
Cc  mmission  may  designate, 
effective  pursuant  to 


with 


M5  U.S.C.  78f(f). 
«15U.S.C.  78f[l  )(5). 
5  15U.S.C.  78s(i)(3)(A)(i). 
''17CFR240.1Sl)-4(f)(6). 


aiid' 


djte  I 


section  19(b)(3)(A)  of  the  Act ''  and  Rule 
19b-4(f)(6)  thereunder." 

Pursuant  to  Rule  19b-4(f)(6)(iii),''  a 
proposed  "non-controversial"  rule 
change  does  not  become  operative  for  30 
days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  PCX  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay  so  that  the  proposed  rule  change 
will  become  immediately  effective  upon 
filing.  1" 

The  Conunission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  ^ ' 
Accelerating  the  operative  date  will 
allow  for  a  more  efficient  and  effective 
market  operation  by  enabling  Exchange 
access  to  new  members  in  a  more  timely 
manner.  For  this  reason,  the 
Commission  designates  the  proposed 
rule  change  to  be  effective  and  operative 
immediately. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
,  or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


M5U.S.C.  78s(b)(3)(A). 

»17CFR240.19b-^(fl(6). 

9  17  CFR  240.19b-^(fl(6){iii). 

'"  In  its  original  filing,  PCX  inadvertently  also  had 
requested  that  the  Commission  waive  the  five  day 
pre-filing  period.  PCX  had,  in  fact,  already  provided 
the  Commission  with  the  appropriate  five  day 
notice.  Telephone  conference  among  Steven  B. 
Matlin,  Peter  D.  Bloom,  Regulatory  Policy,  PCX,  and 
Geoffrey  Pemble,  Special  Counsel,  Division, 
Commission  (September  16,  2003). 

' '  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-PCX-2003^4  and  should  be 
submitted  by  October  21,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '- 

Margaret  H.  McFarlandc 
Deputy  Secretary. 

IFR  Doc.  03-24753  Filed  9-29-03:  8:45  am] 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48532;  File  No.  SR-PCX- 
2003-43] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Elimination  of  the  Posting  Period  for 
New  ETP  Holder  Applicants  and  To 
Eliminate  PCXE  Rule  2.3(b) 

September  24,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
26,  2003,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
September  22,  2003.  the  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


'M7CFR2O0.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(1). 

2  17CFR240.19l>-4. 

'  See  letter  from  Steven  B.  Matlin,  Regulator)' 
Policy,  PCX.  to  Geoffrey  Pemble,  Special  Counsel. 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  September  17,  2003.  In 
Amendment  No.  1,  the  PCX  noted  that  a  sentence 
contained  in  its  original  filing  ("Furthermore,  the 
Exchange  believes  the  elimination  of  this 
requirement  is  consistent  with  Section  6(b)(3)  of  the 
Act")  should  liave  been  placed  in  the  "Basis" 
section  of  the  fding,  rather  than  the  "Purpose" 
section.  In  addition,  the  Exchange  provided 
additional  justification  for  its  proposal  under 
Section  6(b)(3)  of  the  Act.  This  additional  text  is 
contained  in  the  "Basis"  section  below. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX.  through  its  wholly  owned 
subsidiary  PCX  Equities.  Inc.  ("PCXE"), 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange,  the  equities 
trading  facility  of  PCXE,  by  eliminating 
PCXE  Rule  2.3(b)  that  provides  for  a  ten- 
day  posting  period  of  the  name  of  new 
ETP  Holder  applicants  in  the 
Exchange's  Weekly  Bulletin.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  PCX  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  continuing  efforts  to 
enhance  participation  on  the  ' 
Archipelago  Exchange  ("ArcaEx") 
facility,  the  PCX  is  proposing  to 
expedite  the  timeframe  in  which  new 
ETP  Holders "»  shall  be  granted  approval 
for  an  ETP  ^  to  effect  transactions  on  the 
Exchange's  trading  facility.  The 
Exchange  is  proposing  to  eliminate 
PCXE  Rule  2.3(b)  so  that  the  required 
posting  period  for  new  ETP  Holders  is 
eliminated. 

The  Exchange's  current  rules 
governing  application  procedures  for 
ETP  Holders  are  set  forth  in  PCXE  Rule 
2.3.  Presently,  Rule  2.3(b)  provides  that 
upon  receipt  of  an  application  for  an 
ETP,  the  applicant's  name  will  be 
published  for  at  least  a  ten  calendar  day 
period  in  the  Exchange's  Weekly 
Bulletin  before  approving  or  rejecting 
the  application.  HistoricaJly, 
membership-based  exchanges  in  which 
members  have  ownership  and 
involvement  in  determining  who  should 
be  granted  access  to  their  facilities 
utilized  posting  rules  to  notify  members 


of  parties  interested  in  joining  the 
exchange.  The  Exchange  believes  that 
because  PCXE  is  a  demutualized 
organization  in  which  there  are  no 
ownership  or  voting  rights,  the  posting 
period  is  not  a  critical  part  of  the 
application  process.  Accordingly,  the 
Exchange  proposes  to  amend  PCXE  Rule 
2.3  to  eliminate  subsection  (b)  that 
defines  the  posting  period.  "The 
Exchange  intends  to  retain  all  other 
aspects  of  the  application  process  as 
noted  in  PCXE  Rule  2.3  with  respect  to 
determining  whether  to  approve  an 
application  for  an  ETP  Holder. 

the  Exchange  believes  that  the 
elimination  of  the  aforementioned 
posting  process  promotes  a  more 
efficient  and  effective  market  operation 
by  enabling  Exchange  access  to  new 
ETP  Holders  in  a  more  timely  manner. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),"  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

Furthermore,  the  Exchange  believes 
the  elimination  Of  this  requirement  is 
consistent  with  Section  6(b)(3)  of  the 
Act.«  While  PCXE  is  demutualized  and 
therefore  does  not  contain  the 
traditional  approval  process  for  its 
applicants  as  a'  membership  based 
exchange,  the  fair  representation 
requirements  of  Section  6(b)(3)  of  the 
Act  would  still  be  satisfied  after  the 
proposed  rule  change  is  approved 
through  the  ETP  representative  on  the 
PCX  Board  of  Governors.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


"  See  PCXE  Rule  l.l(n)  (definition  of  "ETP 
Holder"). 

=  See  PCXE  Rule  1.1  (m)  (definition  of  "ETP"). 


e  15  U.S.C.  78f[b). 

M5  U.S.C.  78f(b)(5). 

» 15  U.S.C.  78f(b)(3). 

"  See  Amendment  No.  1,  supra  note  3. 
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m.  Date  of  EfSBCtiTeiMSB  of  the 
Proposed  Role  Ckange  and  Timing  for 
CominiasioB  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act  ^°  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.^'  Consequently,  because  the 
foregoing  proposed  rule  change:  (1)  does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest,  (2)  does 
not  impose  any  significant  btuden  on 
competition,  and  (3)  by  its  terms  does 
not  become  operative  for  30  days  after 
the  date  of  this  filing,  or  such  shorter 
time  as  the  Commission  may  designate, 
if  consistent  with  the  protection  of 
investors  and  the  public  interest, 
provided  that  the  self-regulatory 
organization  has  given  ^e  Commission 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter 
time  as  the  Commission  may  designate, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act "  and 
Rule  19b-4(0(6)  thereunder." 

Pursuant  to  Rule  19b-4(f)(6){iii),i'»  a 
proposed  "non-controversial"  rule 
change  does  not  become  operative  for  30 
days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  PCX  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay  so  that  the  proposed  rule  change 
will  become  immediately  effective  upon 
filing.  15 

The  Commission  believes  that     -' 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.'^ 
Accelerating  the  operative  date  will 
allow  for  a  more  efficient  and  efiiective 
market  operation  by  enabling  Exchange 
access  to  new  ETP  Holders  in  a  more 
timely  manner.  For  this  reason,  the 
Commission  designates  the  proposed 


•"ISU.S.C.  78s(b)(3«A)(i). 

"  17  CFR  240.19b-4(f)(e). 

>2 15  U.S.C.  78s(b)(3MA). 

•>  17  CFR  240.19b-^(f)(6). 

'■•  17  CFR  240.19b-4(f)(6)(iii). 

■^  In  its  original  filing,  PCX  inadvertently  also  had 
requested  that  the  Commission  waive  the  five  day 
pre-filing  period.  PCX  had.  in  fact,  already  provided 
the  Commission  with  the  appropriate  five  day  - 
.  notice.  Telephone  conference  among  Steven  B. 
Matlin.  Peter  D.  Bloom.  Regulatory  Policy.  PCX,  and 
Geoffrey  Pemble.  Special  Counsel,  Division. 
Commission  (September  16,  2003). 

">  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition  and  capital  formation.  IS  U.S.C.  78c(f). 


rule  change  to  be  effective  and  operative 
immediately. 

At  any  time  within  60  days  of  the 
filing  of  the  pi  oposed  rule  change,  the 
Commission  n  lay  summarily  abrogate 
such  rule  chai  ge  if  it  appears  to  the 
Commission  t  lat  such  action  is 
necessary  or  a  )propriate  in  the  public 
interest,  for  th  5  protection  of  investors, 
or  otherwise  ii  i  furtherance  of  the 
purposes  of  th^  Act.'^ 

IV.  Soiicitatiofi  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  con^stent  with  the  Act. 
Persons  making  written  submissions 
should  file  sixjcopies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  pC  20549-0609.  Copies  of 
the  submissioi,  all  subsequent 
amendments,  ^11  written  statements 
with  respect  t<  i  the  proposed  rule 
change  that  ar  j  filed  with  the 
Commission,  i  nd  all  written 
communicatio  ns  relating  to  the 
proposed  rule  change  between  the 
Commission  apd  any  person,  other  than 
those  that  maj(  be  withheld  fi-om  the 
public  in  acco  rdance  with  the 
provisions  of !  U.S.C.  552,  will  be 
available  for  ii  ispection  and  copying  at 
the  Conunissic  n's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  ii  ispection  and  copying  at 
the  principal  (  ffice  of  the  Exchange.  All 
submissions  s  lould  refer  to  the  File  No. 
SR-PCX-2003  -43  and  should  be 
submitted  by  October  21,  2003. 

For  the  Comir  is 
Market  Regulati)n, 
authority.'^ 

Margaret  H.  Mcl^arland, 
Deputy  Secretar  r. 
|FR  Doc.  03-24;  59  Filed  9-29-0.3;  8:45  am] 
BILUNG  CODE  BOK  -01-P 


' '  For  purposes 
abrogation  period 
period  to  commeite 
date  that  the  Exch  inge 

'8  17  CFR  200.31 


ission,  by  the  Division  of 
,  pursuant  to  delegated 


)f  calculating  the  60-day 
the  Commission  considers  the 
on  September  22.  2003,  the 
filed  Amendment  No.  1. 
3(a)(12). 


SECURITIES  AND  EXCHANGE    . 
COMMISSION 

[Release-No.  34-48531 ;  File  No.  SR-Ptilx- 
200»-43] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ctiange  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Limitation  of  Lial>illty  of 
the  OpHons  Clearing  Corporation  to 
Exciiange  Members 

September  24,  2003. 

On  June  2,  2003,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereimder,2  a  proposed  rule  change  to 
Exchange  By-Law  12-11  to  provide  that 
the  Options  Clearing  Corporation 
("OCC")  will  have  no  liability  to  Phbc 
members,  with  respect  to  the  use,  non- 
use,  or  inability  to  use  the  Options 
Intermarket  Linkage  ("Linkage").  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
August  19,  2003.3  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 
change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange'*  and,  in  particular,  the 
requirements  of  Section  6(b)  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  Act,^  which 
requires,  among  other  things,  that  the 
rules  of  the  Exchange  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulation, 
clearing,  setUing,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi^e  and  open  market 
and  a  national  market  system,. and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  notes  that  the  Phbc, 
along  with  the  other  exchanges  that  are 
Participants  in  the  Linkage  Plan,  entered 


1 15  U.S.C.  78s(b)(l). 

M7CFR240.19b-^. 

'Securities  Exchange  Act  Release  No.  48323 
(August  12,  2003),  68  FR  49835. 

■•  In  approving  this  proposed  rule  change  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

■■  15  U.S.C.  78f(b). 

«15  U.S.C.  78f(b)(5). 
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into  an  agreement  with  the  OCC,  which 
operates  the  central  core  or  "hub"  to 
and  from  which  all  Linkage  orders  are 
routed.''  In  the  Agreement,  the  Phlx 
committed  to  file  a  proposed  rule 
change  with  the  Commission  that  would 
limit  the  liability  of  the  OCC  to  Phlx 
members.  The  Commission  believes  that 
this  proposed  rule  change  should  foster 
cooperation  and  promote  a  relationship 
between  the  Phlx  and  the  OCC  that  is 
conducive  to  the  effective  operation  of 
the  Linkage. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (File  No.  SR- 
•Phlx-2003-43)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland,     > 
Deputy  Secretary. 

[FR  Doc.  03-24758  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  801(M>1-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3544] 

State  of  Indiana  (Amendment  #1 ) 

In  accordance  with  a  noUce  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  15,  2003,  the  above 
numbered  declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
August  26,  2003  and  continuing  through 
September  15,  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  4,  2003,  and  for  economic 
injury  the  deadline  is  June  7,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  September  24,  2003. 
Herbert  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

fFR  Doc.  03-24689  Filed  9-29-03;  8:45  am] 

BIUJNG  CODE  802S-01-U 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3550] 

Commonwealth  of  Pennsylvania 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 


"  Linkage  Project  and  Facilities  Management 
Agreement  ("the  Agreement")  (ianuary  30,  200.T). 

8  15U.S.C.  78s(bH2). 

9  17CFR200.30-3(a)(12). 


Assistance  on  August  23.  2003,  and 
subsequent  amendments  closing  the 
incident  period  effective  September  12. 
2003  and  adding  Individual  Assistance 
on  September  19.  2003, 1  find  that 
Lackawanna  County  in  the 
Commonwealth  of  Pennsylvania 
constitutes  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes,  and  flooding  that  occurred 
on  July  21,  2003  and  continuing  through 
September  12,  2003.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  November  18,  2003  and 
for  economic  injury  until  the  close  of 
business  on  June  21,  2004  at  the  address 
listed  below  or  other  locally  aimounced 
locations: 

U.S.  Small  Business  Administration,  Disaster 
Area  1  Office,  360  Rainbow  Blvd.  South,  ' 
3rd  Floor.  Niagara  Falls,  NY  14303.  . 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Luzerne. 
Monroe.  Susquehanna,  Wayne,  and 
Wyoming  in  the  Commonwealth  of 
Pennsylvania. 

The  interest  rates  are: 

'   Percent 

1 

For  Physical  Damage:  [ 

Homeowners  with  credit  avail- 
able elsewhere  5.125 

Homeowners  without  credit  avail- 
able elsewhere  :       2.562 

Businesses  with  credit  available  { 
elsewhere  6.199 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able Elsewhere 3.100 

Others  (including  non-profit  orga- 
nizations) with  credit  available 

elsewhere  |       5.500 

For  Economic  Injury:  j 

Businesses    and    small    aghcul-  i 
tural      cooperatives      without 
credit  available  elsewhere 3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  355011.  For 
economic  injury,  the  number  is  9X1200. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos.  .'i9002  and  59008). 

Dated:  September  23,  2003. 
Cheri  L.  Cannon. 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-24687  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3546] 

Commonwealth  of  Virginia 
(Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  22,  2003.  the  above 
numbered  declaration  is  hereby 
amended  to  include  the  Independent 
Cities  of  Colonial  Heights,  Danville. 
Falls  Church.  Fairfax,  Petersburg. 
Richmond.  Staunton,  and  Waynesboro, 
and  the  counties  of  Arlington.  Augusta. 
Brunswick.  Caroline.  Chesterfield. 
Essex.  Fairfax.  Fluvanna,  Goochland, 
Henrico,  Mecklenburg,  Orange,  Page, 
Prince  William,  Rockbridge, 
Spotsylvania,  and  Stafford  Counties  in 
the  Commonwealth  of  Virginia  as 
disaster  areas  due  to  damages  caused  by 
Hiuricane  Isabel  occurring  on 
September  18,  2003  and  continuing. 

In  addition,  applications  for  economic 
injury'  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Albemarle,  Alleghany,  Amelia, 
Amherst,  Bath,  Bedford.  Botetourt, 
Buckingham,  Charlotte,  Culpeper, 
Cumberland,  Fauquier,  Greene,  Halifax. 
Hanover,  Highland,  King  William, 
Loudoun,  Louisa,  Limenbiu^,  Madison, 
Nelson,  Nottoway,  Pittsylvania, 
Powhatan.  Rappahannock,  Rockingham, 
Shenandoah,  and  Warren  in  the 
Commonwealth  of  Virginia;  Pendleton 
County  in  the  State  of  West  Virginia; 
Charles  and  Montgomery  Counties  in 
the  State  of  Maryland;  and  Granville, 
Vance,  and  Warren  Counties  in  the  State 
of  North  Carolina  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named 
independent  cities  and  primary  counties 
have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  17,  2003,  and  for  economic 
injury  the  deadline  is  June  18,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  September  23,  2003. 
Cheri  L.  Cannon. 

Acting  Associate  Administrator  for  Disaster 

Assistance.      '  ' 

|FR  Doc.  03-24688  Filed  9-29-03;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notic*  4413] 

Dafma*  Trade  Advisory  Group;  Notice 
of  Membership 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

The  U.S.  Department  of  State's  Bureau 
of  Political-Military  Affairs'  Defense 
Trade  Advisory  Group  (DTAG)  is 
accepting  membership  applications. 

The  dITAG  was  established  as  a 
continuing  committee  under  the 
authority  of  22  U.S.C.  2656  and  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  I  et  sea.  ("FACA"). 

The  purpose  of  the  DTAG  is  to 
provide  the  Biueau  of  Political-Military 
Affairs  with  a  formal  channel  for  regular 
consultation  and  coordination  with  U.S. 
private  sector  defense  exporters  and 
defense  trade  specialists  on  issues 
involving  U.S.  laws,  policies,- and 
regulations  for  mimitions  exports.  The 
DTAG  advises  the  Bureau  on  its  support 
for  and  regulation  of  defense  trade  to 
help  ensiue  that  impediments  to 
legitimate  exports  are  reduced  while  the 
foreign  policy  and  national  security 
interests  of  the  U.S.  continue  to  be 
protected  and  advanced  in  accordance 
with  the  Arms  Export  Control  Act 
(AECA),  as  amended.  Major  topics 
addressed  by  the  DTAG  include  (a) 
policy  issues  on  commercial  defense 
trade  and  technology  transfer;  (b) 
regiilatory  and  licensing  procedures 
applicable  to  defense  articles,  services, 
and  technical  data;  (c)  technical  issues 
involving  the  U.S.  Munitions  List 
(USML);  and  (d)  questions  relating  to 
actions  designed  to  carry  out  the  AECA 
and  International  Traffic  in  Arms 
Regulations  (ITAR). 

Members  are  appointed  by  the 
Assistant  Secretary  of  State  for  Political- 
Military  Affairs  on  the  basi^  of 
individual  substantive  and  technical 
expertise  and  qualifications,  and  are 
drawn  froih  a  representative  cross- 
section  of  U.S.  defense  industry, 
association,  academic,  and  foundation 
personnel,  including  appropriate 
technical  and  military  experts.  All 
DTAG  members  shall  be  aware  of  the 
Department  of  State's  mandate  that  arms 
transfers  must  hirther  U.S.  national 
security  and  foreign  policy  interest^. 
DTAG  members  also  shall  be  versed  in 
the  complexity  of  commercial  defense 
trade  and  industrial  competitiveness, 
and  all  members  must  be  able  to  advise 
the  Bureau  on  these  matters.  Further, 
DTAG  members  will  not  be  advocates 
for  or  consider  themselves  as 
representatives  on  behalf  of  their 
employers  or  organizations  when 
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DEPARTMENT  OF  STATE 

Delegation  of  Authority  261 ; 
ntercountry  Adoption  Act  of  2000 

agency:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  The  1993  Hague  Convention 
on  Protection  of  Children  and  Co- 
operation in  Respect  of  Intercountry 
Adoption  (the  Convention)  and  the 
Intercountry  Adoption  Act  of  2000  (the 
lAA)  give  the  Secretary  of  State 
authority  to  serve  as  head  of  the  United 
States  Central  Authority  and  to  perform 
all  functions  related  to  lAA  and 
Convention  implementation.  The 
functions  of  the  Secretary  of  State  under 
the  Convention,  and  the  LAA  that  may 
be  delegated  by  law,  are  hereby 
delegated  to  the  Assistant  Secretary  for 
Consular  Affairs  to  ensure  that  she  or  he 
has  the  necessary  and  appropriate 
authority  to  perform  those  functions 
vested  in  the  Secretary  of  State  by  the 
Convention,  the  LAA,  or  any 
implementing  regulations. 

1.  General  Delegation 

(a)  By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State  and  except  as 
provided  in  section  1(b),  1  hereby 
delegate  to  the  Assistant  Secretary  for 
Consular  Affairs,  to  the  extent 
authorized  by  law,  all  functions  relating 
to  intercountry  adoptions  vested  in  the 
Secretary  of  State  or  the  head  of  agency 
by  any  act,  order,  determination, 
delegation  of  authority,  regulation,  or 
executive  order  now  or  hereafter  issued, 
including  the  Intercountry  Adoption 
Act  of  2000,  Public  Law  lOB-279 
(October  6,  2000)  (hereinafter  referred  to 
as  the  "lAA"). 

(b)  There  are  hereby  excluded  from 
the  authorities  delegated  under  section 
1  (a)  the  functions  conferred  by  section 
403(b)  of  the  lAA,  relating  to  the 
establishment  of  fees  for  certain 
intercountry  adoption  services 
undertaken  by  the  Department  of  State, 
which  functions  are  hereby  delegated  to 
the  Under  Secretary  for  Management. 

(c)  Nothing  in  this  delegation  shall  be 
construed  to  delegate  the  authority 
vested  in  the  Secretary  of  State  by 
section  502(b)  of  the  lAA,  relating  to 
case-by-case  wsuvers  in  individual 
adoption  cases  of  the  requirements  of 
the  lAA  or  regulations  issued  under  the 
lAA,  or  of  any  other  authority  that  by 
law  may  not  be  delegated. 

2.  Technical  Provisions 

(a)  Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State,  the 
Deputy  Secretary  of  State,  and  the 
Under  Secretary  of  State  for 
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Management  may  exercise  any  function 
delegated  to  the  Assistant  Secretary  for 
Consular  Affairs  by  this  delegation.  The 
Secretary  of  State  and  the  Deputy 
Secretary  of  State  may  exercise  the 
functions  conferred  by  section  403(b)  of 
the  lAA  and  delegated  imder  section 
1(b)  to  the  Under  Secretary  for 
Management. 

(b)  As  used  in  this  delegation  of 
authority,  the  term  "functions"  includes 
any  duty,  obligation,  power,  authority, 
responsibility,  right,  privilege, 
discretion,  determination,  or  activity. 

(c)  The  functions  delegated  by  this 
delegation  of  authority  may  be 
redelegated  to  the  extent  authorized  by 
law  except  that  the  authority  of  the 
Secretary  of  State  under  subsection 
204(c)  of  the  LAA,  relating  to  the 
temporary  and  permanent  debarment  of 
adoption  service  providers,  may  not  be 
redelegated. 

(d)  Any  reference  in  this  delegation  of 
authority  to  any  act,  executive  order, 
determination,  delegation  of  authority, 
regulation  or  procedure  shall  be  deemed 
to  be  a  reference  to  such  act,  order, 
determination,  delegation  of  authority, 
regulation,  or  procedure  as  amended 
from  time  to  time. 

(e)  This  delegation  shall  be  published 
in  the  Federal  Register  and  is  effective 
upon  the  date  of  my  signature. 

Dated:  September  16,  2003. 
Colin  L.  Powell, 

Secretary  of  State.  Department  of  State. 
[FR  Doc.  03-24768  Filed  9-29-03;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Initiation 
of  Environmental  Review  of  Bahrain 
Free  Trade  Negotiations;  Public 
Comments  on  Scope  of  Environmental 
Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  publication  gives  notice 
that,  pursuant  to  the  Trade  Act  of  2002, 
and  consistent  with  Executive  Order 
13141  (64  FR  63169)  (Nov.  18,  1999) 
and  its  implementing  guidelines  (65  FR 
79442),  the  Office  of  the  United  States 
Trade  Representative  (USTR).  through 
the  Trade  Policy  Staff  Committee 
(TPSC),  is  initiating  an  environmental 
review  of  the  proposed  United  States- 
Bahrain  Free  Trade  Agreement.  The 
TPSC  is  requesting  written  comments 
from  the  public  on  what  should  be 


included  in  the  scope  of  the 
environmental  review,  including  the 
potential  environmental  effects  that 
might  flow  from  the  free  trade 
agreement  and  the  potential 
implications  for  U.S.  environmental 
laws  and  regulations,  and  identification 
of  complementarities  between  trade  and 
environmental  objectives  such  as  the 
promotion  of  sustainable  development. 
The  TPSC  also  welcomes  public  views 
on  appropriate  methodologies  and 
sovu-ces  of  data  for  conducting  the 
review.  Persons  submitting  written 
comments  should  provide  as  much 
detail  as  possible  on  the  degree  to  which 
the  subject  matter  they  propose  for 
inclusion  in  the  review  may  raise 
significant  environmental  issues  in  the 
context  of  the  negotiation. 
DATES:  Public  comments  should  be 
received  no  later  than  December  1, 
2003. 

ADDRESSES:  Submissions  by  electronic 
mail:  FR0099@ustr.gov. 

Submissions  by  facsimile:  Gloria 
Blue,  Executive  Secretary,  Trade  Policy 
Staff  Committee,  at  (202)  395-6143. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

procediu'al  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC,  Office  of  the 
USTR,  1724  F  Street.  NW.,  Washington, 
DC  20508,  telephone  (202)  395-3475. 
Questions  concerning  the 
environmental  review  should  be . 
addressed  to  David  J.  Brooks, 
Environment  and  Natural  Resources 
Section,  USTR,  telephone  (202)  395- 
7320. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  Information 

On  August  4,  2003,  in  accordance 
with  section  2104(a)(1)  of  the  Trade  Act 
of  2002,  the  United  States  Trdde 
Representative,  Ambassador  Robert  B, 
Zoellick,  notified  Congress  of  the 
President's  intent  to  enter  into  trade 
negotiations  with  Bahrain.  Ambassador 
Zoellick  outlined  specific  U.S. 
objectives  for  these  negotiations  in  the 
notification  letters  to  Congress.  Copies 
of  the  letters  are  available  at  http:// 
www.ustr.gov/new/fta/Bahrain/2003- 
08-04-notification-house.pdf,  http:// 
vi'ww. ustr.gov/new/fta/Bahrain/2003- 
08-04-notification-senate.pdf 

The  TPSC  has  invited  the  public  to 
provide  written  comments  and/or  oral 
testimony  at  a  public  hearing  on 
November  5,  2003  in  order  to  assist 
USTR  in  amplifying  and  clarifying 
negotiating  objectives  for  the  proposed 
FTA  and  to  provide  advice  on  how 
specific  goods  and  services  and  other 
matters  should  be  treated  under  the 


proposed  agreement  (68  FR  51062) 
(August  25,  2003). 

An  FTA  with  Bahrain  will  promote 
the  President's  initiative  to  advance 
economic  reforms  in  the  Middle  East 
and  the  Persian  Gulf,  moving  us  closer 
to  the  creation  of  a  Middle  East  Free 
Trade  Area.  A  U.S.-Bahrain  FTA  will 
build  on  the  FTAs  that  we  already  have 
with  Israel  and  Jordan,  as  well  as  the 
FTA  that  we  are  currently  negotiating 
with  Morocco.  A  comprehensive  FTA 
will  also  provide  an  opportunity  to 
work  with  Bahrain  to  encourage  other 
members  of  the  Gulf  Cooperation 
Council  to  adopt  high  trade  and 
investment  standards. 

In  2002,  the  Unite^  States  exported 
$419.2  million  worth  of  aircraft, 
machinery,  vehicles,  pharmaceutical 
products,  toys,  games,  sports 
equipment,  and  other  goods  to  Beihrain. 
An  FTA  with  Bahrain  is  expected  to 
benefit  American  manufacturers — ^as 
well  as  U.S.  exports  of  meats  and  high- 
value  processed  agricultiu-al  products — 
by  enhancing  access  to  Bahrain's  market 
and  promoting  Bahrain's  role  as  a 
regional  business  hub  for  the  Gulf.  An 
FTA  is  also  expected  to  provide  new 
export  opportunities  for  U.S.  services 
firms  in  sectors  such  as 
telecommunications,  finance, 
distribution,  energy,  construction, 
engineering,  health  care,  legal  services, 
accountancy,  tourism  and  travel,  and 
environmental  services.  An  FTA  will  ' 
also  support  Bahrain's  commitment  to 
transparency,  openness,  and  the  rule  of 
law,  thereby  enhancing  respect  for 
intellectual  property,  labor  rights,  and 
environmental  protection. 

2.  Environmental  Review 

USTR,  through  the  TPSC,  will 
perform  an  environmental  review  of  the 
agreement  pursuant  to  the  Trade  Act  of 
2002  and  consistent  with  Executive 
Order  13141 1^64,  FR  63169)  and  its 
implementing  guidelines  (65  FR  79442). 

Environmental  reviews  are  used  to 
identify  potentially  significant, 
reasonably  foreseeable  environmental 
impacts  (both  positive  and  negative), 
and  information  from  the  review  can 
Tielp  facilitate  consideration  of 
appropriate  responses  where  impacts 
are  identified.  Reviews  address 
potential  environmental  impacts  of  the 
proposed  agreement  and  potential 
implications  for  environmental  laws 
and  regulations.  The  focus  of  the  review 
is  on  impacts  in  the  United  States, 
although  global  and  transboundary 
impacts  may  be  considered,  where 
appropriate  and  prudent. 


56374 


Federal  Register /Vol.  68,  No. 


3.  Requirements  for  Submissions. 

In  order  to  facilitate  prompt 
processing  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice. 

Persons  making  submissions  by  e- 
mail  should  use  the  following  subject 
line:  "United  States— Bahrain  FTA 
Environmental  Review"  followed  by 
"Written  X!k)nmients."  Documents 
should  be  submitted  as  either 
WordPerfect.  MSWord.  or  text  (.TXT) 
files.  Supporting  documentation 
submitted  as  spreadsheets  are 
acceptable  as  Quattro  Pro  or  Excel.  For 
any  document  containing  business 
confidential  information  submitted 
electronically,  the  file  name  of  the 
business  confidential  version  should  < 
begin  with  the  characters  "BC-",  and  the 
file  name  of  the  public  version  should 
begin  with  the  characters  "P  ".  The  "P- 
"  or  "BC-"  should  be  followed  by  the 
name  of  the  submitter.  Persons  who 
make  submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  submitted  in 
response  to  this  request  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5,  except 
business  confidential  information 
exempt  firom  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Business  confidential  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
of  each  page,  including  any  cover  letter 
or  cover  page,  and  must  be  accompanied 
by  a  nonconfidential  siunmary  of  the 
confidential  information.  AU  public 
docimients  and  nonconfidential 
summaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
pyblic,  by  appointment  only,  bom  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday.  An 
appointment  to  review  the  file  must  be 
scheduled  at  least  48  hours  in  advance 
and  may  be  made  by  calling  (202)  395- 
6186. 

USTR  also  welcomes  and  will  take 
into  account  the  public  comments  on 
Bahrain  FTA  environmental  issues 
submitted  in  response  to  a  previous 
notice — the  Federal  Register  notice 
dated  August  25.  2003  (68  FR  51062)— 
requesting  comments  from  the  public  to 
assist  USTR  in  formulating  positions 
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and  proposals  with  respect  to  all  aspects 
of  the  negotiajtions.  including 
environments  issues.  These  comments 
will  also  be  n  lade  available  for  public 
inspection. 

General  infbrmation  concerning  the 
Ofiice  of  the  iJnited  States  Trade 
Representativ  b  may  be  obtained  by 
accessing  its  ntemet  Web  site  http:// 
www.ustr.gov 


Carmen  Suro-4redie 

Chair.  Trade 

[FR  Doc.  03-24fc33 
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OFFICE  OF- 
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IE  UNITED  STATES 
lESENTATiVE 

heduled  Public  Hearing 
hina's  Compliance  With 
lents 


of  the  United  States 
lintative. 

of  re-scheduled  public 
concerning  China's  compliance 
commitments. 


SUMJMARY:  Th( !  interagency  Trade  Policy 
Staff  Commiti  ee  (TPSC)  has  re- 
scheduled the  public  hearing  that  was  to 
be  held  to  ass  st  the  Office  of  the  United 
States  Trade  1  :epresentative  (USTR)  in 
its  preparatioi  i  of  its  annual  report  to  the 
Congress  on  China's  compliance  with 
the  commitments  that  it  made  in 
cormection  w  th  its  accession  to  the 
World  Trade  i  )rganization  (WTO). 
DATES:  The  pi  blic  hearing  concerning 
China's  comp  iance  with  its  WTO 
commitments  will  be  held  on  Friday, 
October  3,  20  »3  in  the  Truman  Room  at 
the  White  Ho  ise  Conference  Center,  726 
Jackson  Place  NW.,  Washington,  DC. 
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3581. 


aiid 
-39(0 
Gen  3ral 


I  ^FORMATION  CONTACT:  For 

concerning 
n  the  public  hearing. 
Blue,  (202)  395-3475.  All 
should  be  directed  to 

Director  of 
Enforcement  for  China, 
,  or  David  L.  Weller, 
Counsel,  (202)  395- 


SUPPLEMENTAiY  INFORMATION:  On  July 
21,  2003,  the '  rPSC  published  a  Request 
for  Comment^  and  Notice  of  Public 
Hearing  Concfcming  China's  Compliance 
With  WTO  Commitments  in  the  Federal 
Register  (68  F  R  43247).  hi  that  notice, 
the  TPSC  sch(  tduled  a  public  hearing  for 
Thursday,  September  18,  2003.  The 
TPSC  subsequently  had  to  postpone  the 
hearing  because  Federal  Government 
offices  were  closed  that  day  due  to 
Hiuxicane  Isabel. 


The  TPSC  vidll  hold  the  public 
hearing  concerning  China's  compliance 
with  its  WTO  conunitments  on  Friday, 
October  3,  2003,  beginning  at  10  a.m.,  in 
the  Truman  Room  at  the  White  House 
Conference  Center,  which  is  located  at 
726  Jackson  Place,  NW.,  Washington, 
DC  20006. 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  03-24634  Filed  »-29-03;  8:45  am] 

BILUNG  COOE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration  ^ 
Petition  for  Waiver  of  Compliance 

In  accordance  writh  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
its  safety  standards.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested,  and  the 
petitioner's  arguments  in  favor  of  relief. 

San  Francisco  Municipal  Railway 
Department 

[Waiver  Petition  Docket  Number  FRA-2003- 
15988] 

San  Francisco  Mimicipal  Railway 
Department  (MUNI)  located  in  San 
Francisco,  California,  seeks  a  permanent 
waiver  of  compliance  from  Title  49  of 
the  CFR  for  operation  of  an  extension  of 
an  existing  light  rail  line  at  a  "limited 
connection"  with  two  existing  Union 
Pacific  Railroad  (UPRR)  industry  lead 
tracks.  See  Statement  of  Agency  Policy 
Concerning  furisdiction  Over  the  Safety 
of  Railroad  Passenger  Operations  and 
Waivers  Related  to  Shared  Use  of  the 
Tracks  of  the  General  Railroad  System 
by  Light  Rail  and  Conventional 
Equipment.  65  FR  42529  (July  10,  2000). 
See  also  Joint  Statement  of  Agency 
Policy  Concerning  Shared  Use  of  the 
Tracks  of  the  General  Railroad  System 
by  Conventional  Railroads  and  Light 
Rail  Transit  Systems.  65  FR  42626  (July 
10,  2000). 

In  regards  to  this,  MUNI  plans  to 
construct  its  5.4  mile  double-track  Third 
Street  Light  Rail  Project,  which  is  an 
extension  of  the  City's  existing  35  mile 
light  rail  system,  crossing  two  existing 
single-track  freight  raifroad  (UPRR) 
industry  lead  tracks  via  at  grade  rail- 
crossings.  MUNI  is  a  light  rail  transit 
operation  and  except  for  these  minor 
crossing  connections,  will  not  share 


track  or  any  connection  to  the  general 
system.  MUNI  has  agreed  to  a  long-term 
lease  with  UPRR  to  operate  and 
maintain  the  respective  shared  crossings 
and  interlockings  in  accordance  with 
FRA  standards.  MUNI  is  seeking  a 
permanent  waiver  of  compliance  from 
certain  CFR  parts  of  title  49,  specifically 
Part  223  Safety  Glazing  Standards- 
Locomotives,  Passenger  Cars  and 
Cabooses  Part  238  Passenger  Equipment 
Safety  Standards,  and  part  219  Control 
of  Alcohol  &  Drug  Use  (as  a  light  rail 
operation,  MUNI  adheres  to  an  accepted 
drug  policy  established  by  the  FTA). 

Since  FRA  has  not  yet  completed  its 
investigation  of  MUNI's  petition,  the 
agency  takes  no  position  at  this  time  on 
the  merits  of  MUNI's  stated 
justifications.  As  part  of  FRA's  review  of 
the  petition,  the  Federal  Transit 
Administration  will  appoint  a 
representative  to  advise  FRA's  Safety 
Board  to  participate  in  the  board's 
consideration  of  MUNI's  waiver 
petition. 

Interested  p^ies  are  invited  to   • 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Nimiber  FRA-2003- 
15988)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Docket  Management 
Facility,  Room  PL-401  (Plaza  Level), 
400  7th,  Street,  SW.,  Washington,  DC 
20590.  Communications  received  within 
45  days  of  the  date  <jf  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
h  ttp  ://dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
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published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  The 
Statement  may  also  be  found  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC  on  September 
24,  2003. 

Grady  C.  Cothea,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-24744  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMErfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-03-14810;  Notice  1] 

Evenflo  Company,  Inc.;  Receipt  of 
Application  for  Decision  of 
inconsequentfal  Noncompliance    , 

Evenflo  Company,  Inc.  ("Evenflo")  of 
Vandalia,  Ohio,  has  determined  that  as 
many  as  742,736  child  restraint  systems 
and  633  accessory  tether  kits  may  fail  to 
comply  with  49  CFR  571.213,  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  213,  "Child  Restraint  Systems,"  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  part  573,  "Defects  and 
Noncompliance  Reports."  Evenflo  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  imder  49 
U.S.C.  30118  and  30120,  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  application. 

FMVSS  No.  213,  Paragraph  S5.9(b) 
requires  "In  the  case  of  each  child 
restraint  system  manufactured  on  or 
after  September  1, 1999  and  that  has 
components  for  attaching  the  system  to 
a  tether  anchorage,  those  components 
shall  include  a  tether  hook  that 
conforms  to  the  configuration  and 
geometry  specified  in  Figure  11  of  this 
standard."  Figure  11  specifies  that  the 
height  of  the  tether  hook  shall  not 
exceed  a  maximum  of  20  millimeters. 

In  its  Part  573  Report  filed  with  the 
agency  on  February  3,  2003,  Evenflo 
stated  that  "On  the  afternoon  of  January 
28,  2003,  a  company  seeking  to  supply 
Evenflo  with  teUier  hooks  for  child 
restraints  advised  Evenflo  that  it 
believed  some  of  the  tether  hooks 
currently  used  by  Evenflo,  as  well  as 
other  child  restraint  manufacturers,  did 
not  meet  Federal  Motor  Vehicle  Safety 
Standard  213  S.5.9(b).  Evenflo 
undertook  an  investigation,  and  on 


January  31,  2003  determined  that  some 
tether  hooks  supplied  by  SX  Industries 
of  Canton,  Massachusetts  did  not  meet 
Evenflo  "s  engineering  specifications  and 
did  not  meet  Federal  Motor  Vehicle 
Safety  Standard  213  S.5.9(b).  A 
percentage  of  the  hooks  sampled  by 
Evenflo  measured  between  20.11  and 
20.39  millimeters."  Evenflo  estimates 
that,  based  on  its  sampling  of  products, 
between  70  percent  and  80  percent  of 
the  742,736  child  restraints  and  636 
accessory  tether  kits  manufactured 
between  June  15,  2002  and  January  30, 
2003  contain  the  subject 
nonconipliance. 

Evenflo  believes  that  the  FMVSS  No. 
213  noncompliance  described  above  is 
inconsequential  to  motor  vehicle  safety. 
Evenflo  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

Installation  Testing  Confirms  Non- 
Conformance  Will  Not  Adversely  Affect  Use 
of  Tethers.  In  connection  with  this  matter. 
Evenflo  undertook  installation  testing  on  207 
different  models  (after  eliminating  duplicate 
tests  on  the  same  model  performed  by 
different  test  engineers ')  of  vehicles  to 
ensure  that  the  non-compliance  would  have 
no  adverse  affect  on  the  ability  of  consumers 
to  use  their  tethers.  For  this  testing.  Evenflo 
chose  two  of  the  tether  hooks  in  its 
possession  which  exhibited  the  greatest  non- 
conformance (those  that  were  furthest  from 
the  requisite  20  millimeters  specified  in  the 
Standard).  These  hooks  measured  20.30  mm 
and  20.38  mm.  Although  207  different 
models  of  vehicles  were  examined,  where 
applicable,  all  three  tether  attachment 
points  2  in  each  vehicle  were  separately 
evaluated  (resulting  in  586  unique  data 
points).  In  every  one  of  the  586  unique 
installation  points  the  non-conforming 
tethers  properly  attached  to  the  vehicle's 
tether  attachment  point  *  «  *  Based  upon 
this  testing,  it  is  clear  that  the  non- 
compliance is  transparent  to  consumers,  and 
will  in  no  way  adversely  affect  the 
consumer's  ability  to  use  his/her  tether. 

Dynamic  Sled  Testing  Conclusively 
Demonstrates  No  Adverse  Performance  In 
Child  Restraints.  Ahhough  Evenflo  cannot  be 
certain  of  the  number,  we  estimate  that  at 
least  one  hundred  (100)  dynamic  sled  tests 
were  conducted  (using  the  protocol  set  forth 
in  FMVSS213)  on  restraints  which  likely 
would  have  been  equipped  with  tether  hooks 
that  did  not  meet  the  dimensional 
requirements  of  S5. 9(b)  and  Figure  11.  In 


'  The  testing,  which  was  conducted  by  two 
different  test  engineers,  resulted  in  21  vehicles  of 
the  same  model  and  model  year  being  tested  by 
each  test  engineer.  The  duplicates  of  these  tests 
appear  in  the  attached  test  reports,  but  were 
eliminated  from  the  numbers  provided  herein  (to 
prevent  testing  conducted  on  the  same  model, 
vehicle  from  being  counted  twice). 

^  As  can  be  seen  from  the  attached  test  reports, 
some  vehicles  had  less  than  three  tether  attachment 
points,  and  some  vehicles  had  more  than  three 
attachment  points.  For  each  Vehicle  tested,  the  test 
engineers  tested  every  tether  attachment  point  in 
the  vehicle  which  they  could  locate. 
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none  of  these  tests  did  the  tether  hook 
malfunction  or  improperly  perform  in  any 
manner.  Evenflo  is  confident  that  the  non- 
compliance has  no  adverse  impact  of  the 
dynamic  performance  of  the  child  restraints. 

Based  on  the  above,  Evenflo  argued 
that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  Evenflo  requested  that  it 
be  exempted  from  the  notice  and 
remedy  procedures  of  the  Vehicle  Safety 
Act. 

You  may  submit  comments  on  the 
application  described  above.  Your 
comments  must  be  written  and  in 
English.  To  ensure  that  your  comments 
are  correctly  filed  in  the  Docket,  please 
include  the  docket  number  of  this 
dociunent  in  your  comments.  Please 
submit  two  copies  pf  your  comments, 
including  the  attachments,  to  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  to  the  docket  electronically 
by  logging  onto  the  Dockets 
Management  System  Web  site  at  http:/ 
/dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  document 
el^tronically. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  flled  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  piu-suant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  30, 
2003. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8] 

Issued  on:  September  25,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-24742  Filed  9-29-03;  8:45  am) 
BILUMG  COOE  4910-59^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2003-t6066;  Notice  1] 

Subaru  of  America,  Inc.,  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Subaru  of  America,  Inc.  (Subaru)  has 
determined  that  approximately  2,531 
model  year  2004  Subaru  Impreza  STi 
vehicles  do  meet  the  labeling 
requirements  mandated  by  Federal 
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Motor  Vehich  Safety  Standard  (FMVSS) 
No.  108.  S7.7Ie)  on  "headlamp  ballast." 

Pursuant  td  49  U.S.C.  30118(d)  and 
30120(h),  Subaru  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  hak  Hied  an  appropriate 
report  pursue  nt  to  49  CFR  part  573, 
"Defect  and  noncompliance  Reports."  A 
copy  of  the  p  Jtition  may  be  found  in 
this  docket. 

This  notice  of  receipt  of  an 
application  ij  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  anj  agency  decision  or  other 
exercise  of  ju  igment  concerning  the 
merits  of  the  application. 

The  affecte  i  vehicles  were  produced 
during  the  pe  riod  of  February  4,  2003 
through  July  ),  2003  at  Ichikoh 
Industries,  Lt  i  (Ichikoh),  the  HID  . 
headlamp  ass  embly  supplier.  The 
affected  headlamps  are  equipped  with  a 
ballast  that  is  currently  registered  in 
docket  No.  N  iTSA-98-3397.  However, 
ballast  units  '  v^ithout  all  of  the  label 
information  required  in  FMVSS  No. 
108.  S7.  7  (e)  were  used  by  Ichikoh  to 
assemble  a  cc  mplete  headlamp 
assembly. 

Subaru  bel  eves  that  this 
noncomplian  :;e  on  ballast  marking  is 
inconsequent  ial  for  motor  vehicle  safety 
for  the  follow  ing  reasons:  (1)  The  ballast 
(part  no.:  NZ  ^ClllLAClOOO)  and 
ignition  modile  (part  no.: 
NZMIC211U  .ClOOO)  used  in  these 
headlamp  asi  emblies  are  the  same  ones 
as  registered  )y  Matsushita  Electric 
Works,  Ltd.  a  :cording  to  part  564  except 
they  are  miss  ng  the  information  label. 
For  this  reasc  n,  Subaru  believes  that 
this  noncom{  liance  will  not  affect  the 
luminous  intensity  distribution, 
mechanical  p  erformance  or  any  other 
headlamp  pel  formance  characteristic 
required  by  W^VSS  No.  108.  (2)  The 
ballast  is  desi  gned  to  have  high 
durability  du  ing  the  vehicle's  lifetime 
and  Subaru  b  slieves  that  the  ballast,  as 
well  as  the  headlamp  assembly,  will  not 
need  to  be  replaced  from  a  lack  of 
durability.  (3  A  properly  affixed  ballast 
information  1  ibel,  which  is  on  the 
bottom  surfa(  e  of  the  ballast,  is  not 
visible  unless  the  headlamp  assembly  is 
removed  fron  i  the  vehicle. 

Interested   lersons  are  invited  to 
submit  writtai  views,  arguments,  and 
data  on  the  application  described  above. 
Comments  must  refer  to  the  docket  and 
notice  number  cited  at  the  beginning  of 
this  notice  and  be  submitted  by  any  of 
the  following  methods:  Mail:  Docket 
Management  Facility;  U.S.  Department 
pf  Transporta  tion,  Nassif  Buildings 
Room  PL-40  ,  400  Seventh  Street,  SW., 
Washington,  DC,  20590-001.  Hand 
Delivery:  Roc  m  PL-401  on  the  plaza 


level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC. 
Fax:  1-202-493-2251,  or  submit  to 
Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

It  is  requested,  but  not  required,  that 
two  copies  of  the  comments  be 
provided.  The  Docket  Section  is  open 
on  weekdays  from  10  am  to  5  pm  except 
Federal  Holidays.  Comments  may  be 
submitted  electronically  by  logging  onto 
the  Docket  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
"Help"  to  obtain  instructions  for  filing 
the  document  electronically. 

The  application  and  supporting 
materials  and  all  comments  received 
before  the  close  of  business  on  the 
closing  date  indicated  below  will  be 
considered.  All  conunents  received  after 
the  closing  date  will  also  be  filed  and 
will  be  considered  to  the  extent 
possible.  When  the  application  is 
granted  or  denied,  the  notice  will^e 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  October  30, 
2003. 

Authority:  (49  U.S.C.  301118,  301120;' 
delegations  of  authority  at  49  CFR  1.50  and 
501.8). 

Issued  on:  September  25,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-24743  Filed  9-29-03;  8:45  am] 
BILUNG  COOE  4910-S»-r 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[Finance  Docket  34075]  , 

Six  County  Association  of 
Governments — Construction  and 
Operation— Rail  Line  Between  Levan 
and  Saline,  UT 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  On  July  30,  2001  the  Six 
County  Association  of  Governments 
(SCAOG)  filed  a  Petition  for  Exemption 
with  the  Surface  Transportation  Board 
(Board)  pursuant  to  49  U.S.C.  10502  for 
authority  for  construction  of  a  new  rail 
line  between  Levan  and  Salina,  Utah. 
The  project  would  involve 
approximately  45  miles  of  new  rail  line 
and  ancillary  facilities.  Because  the 
construction  and  operation  of  this       .^ 
project  has  the  potential  to  result  in 


significant  environmental  impacts,  the 
Board's  Section  of  Environmental 
Analysis  (SEA)  has  determined  that  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  is  appropriate.  The 
purpose  of  this  Notice  of  Intent  is  to 
notify  individuals  and  agencies 
interested  in  or  affected  by  the  proposed 
project  of  the  decision  to  require  an  EIS. 
SEA  will  hold  public  scoping  meetings 
as  part  of  the  EIS  process. 
SUPPLEMENTARY  INFORMATION: 

Background:  The  proposed  project, 
known  as  the  Central  Utah  Rail  Project, 
includes  construction  and  operation  of 
approximately  45  miles  of  new  rail  line 
connecting  the  existing  Union  Pacific 
Railroad  (UPRR)  line  near  Levan,  Utah 
to  a  proposed  coal  transfer  terminal 
facility  near  Salina,  Utah. 
Implementation  of  the  proposed  project 
would  restore  rail  service  to  the  Sevier 
Valley,  providing  a  more  direct 
connection  to  rail  service  for  the  coal 
industry  (primarily  the  Southern  Utah 
Fuels  Company),  provide  rail  service  to 
other  shippers  in  the  Sevier  Valley,  and 
reduce  the  number  of  trucks  on 
highways  in  the  Sevier  Valley.  The  EIS 
will  analyze  the  potential  impacts  of  the 
proposed  route,  the  "no-build" 
alternative,  and  an  alternative 
alignment. 

Environmental  Review  Process:  The 
National  Environmental  Policy  Act 
(NEPA)  process  is  intended  to  assist  the 
Board  and  the  public  in  identifying  and 
assessing  the  potential  environmental 
consequences  of  a  proposed  action 
before  a  decision  on  the  proposed  action 
is  made.  SEA  is  responsible  for  ensuring 
that  the  Board  complies  with  NEPA  and 
related  environmental  statutes.  The  first 
stage  of  the  EIS  process  is  scoping. 
Scoping  is  an  open  process  for 
determining  the  scope  of  environmental 
issues  to  be  addressed  in  the  EIS.  SEA 
will  soon  develop  and  make  available  a 
draft  scope  of  study  for  the  EIS  and 
provide  a  period  for  the  submission  of 
written  comments  on  it.  Concurrently, 
scoping  meetings  will  be  held  to 
provide  further  opportunities  for  public 
involvement  and  input  into  the  scoping 
process.  The  dates,  time  and  locations 
for  the  scoping  meetings  are  as  follows: 
Wednesday,  October  22.  2003,  6  p.m.  to 

8  p.m..  North  Sevier  High  School,  350 

West  400  North,  Salina,  Utah,  School 

Office  (435)  529-3717. 
Thursday,  October  23,  2003,  6  p.m.  to  8 

p.m.,  Guimison  City  Hall,  38  West 

Center  Street,  Gunnison,  Utah,  Office 

(435)  528-7969. 

Following  the  issuance  of  a  draft 
scope  and  the  comment  period,  SEA 
will  issue  a  final  scope  of  studv  for  the 
EIS. 
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After  issuing  the  final  scope  of  study, 
SEA  will  prepare  a  Draft  EIS  (DEIS)  for 
the  project.  The  DEIS  will  address  those 
environmental  issues  and  concerns 
identified  during  the  scoping  process.  It 
will  also  contain  SEA's  preliminary' 
recommendations  for  environmental 
mitigation  measures.  The  DEIS  will  be 
made  available  upon  its  completion  for 
public  and  agency  review  and  comment. 
SEA  will  prepare'a  Final  EIS  (FEIS)  that 
considers  comments  on  the  DEIS  fi-om 
the  public  and  agencies.  In  reaching  its 
decision  in  this  case,  the  Board  will  take 
into  account  the  DEIS,  the  FEIS,  and  all 
environmental  comments  that  are 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillis  Johnson-Ball.  Section  of 
Environmental  Analysis.  Surface 
Transportation  Board,  1925  K  Street 
NW.,  Washington,  DC  20423-0001.  at  1- 
202-565-1530.  (TDD  for  the  hearing 
impaired  1-800-877-8339).  The  website 
for  the  Surface  Transportation  Board  is 
h  ttp  ://wM'w.stb.  dot.gov. 

By  the  Board,  Victoria  Rulson.  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secrctan-. 

|FR  Dor.  03-24740  FiM  9^29-03:  8:45  am) 
BILLING  CODE  491&-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-854X] 

Allegheny  &  Eastern  Railroad,  Inc.— 
Abandonment  Exemption — in  Elk  and 
Cameron  Counties,  PA 

Allegheny  &  Eastern  Railroad,  Inc. 
(A&E),  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F_Exempt 
Abandonments  to  abandon  ein  18.9-mile 
line  of  railroad  between  milepost  131, 
near  St.  Marys,  in  Elk  County,  and 
milepost  149.9,  southeast  of  Emporium, 
in  Cameron  County,  PA.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  15834  and  15857.^ 

A&E  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 


'  Pursuant  to  49  CFR  1150.50(d)(2).  the  railroad 
must  file  a  verified  notice  with  the  Board  at  least 
50  days  before  the  abandonment  or  discontinuance 
is  to  be  consummated.  While  the  applicant  initially 
indicated  a  proposed  consummation  date  of 
October  30,  200.^,  because  the  verified  notice  was 
filed  on  September  11,  2003.  consummation  may 
not  take  place  prior  to  October  31,  2003.  By  letter 
filed  on  September  22,  2003.  applicant's 
representative  confirmed  that  the  consummation 
date  will  be  after  October  31,  2003. 


of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Board  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
complain^it  within  the  2-yecir  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R:  Co. — 
Abandonment-Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected  . 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  October  31,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.-  f6rmal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),'  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  14. 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  21, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  A&E's 
representative:  Eric  M.  Hocky,  GoUatz,  . 
Griffin  &  Ewing.  PC, Pour  Penn  Center, 
Suite  200,  1600  JFK  Blvd..  Philadelphia, 
PA  19103. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

A&E  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resotirces. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  October  6,  2003. 
Interested  persons  may  obtain  a  copy  of 


'  The  Board  will  grant  a  stay  if  an  informed     - 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  Sep  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before  ■ 
the  exemption's  effective  date. 

'Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  SI, 100.  See  49  CFR 
1002.2(0(25). 
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the  EA  by  %vriting  to  SEA  (Room  500. 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA.  at  (202)  565-1539. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.1  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  A&E  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
A&E's  filing  of  a  notice  of 
consiunmation  by  October  1,  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consiunmation,  the  authority  to 
abandon  will  automatically  expire.^ 

Board  decisions  and  notices  arc 
available  on  our  Web  site  at  "http:// 
www.stb.dot.gov." 

Decided:  September  24,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings.. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-24739  Filed  9-29-03:  8.45  am) 
aiLUNG  COOC  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Re^^ue  Service 

Propoeed  Collection;  Comment 
Request  for  Fonns  5434  and  5434-A 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5434,  Application  for  Enrollment,  and 
Form  5434-A,  Application  for  Renewal 
of  Enrollment. 

DATES:  Written  comments  should  be 
received  on  or  before  December  1 ,  2003, 
to  be  assured  of  consideration. 


ADDRESSES:  IJirect  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.  J  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  diluted  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROLA.SAf/AGmirs.gov. 

SUPPLEMENTARY  MFORMATION: 

Title:  Fonm5434,  Application  for 
Enrollment,  avid  Form  5434-A, 
Application  for  Renewal  of  Enrollment. 

OMB  Number:  1 545-095 1 . 

Form  NuaiDer:  Forms  5434  and  5434- 
A.  I 

Abstract:  Ff>rm  5434  is  used  to  apply 
for  enrollment  to  perform  actuarial 
services  und^  the  Employee  Retirement 
Income  Secuity  Act  of  1974  (ERISA). 
Form  5434— A^  is  used  to  renew 
enrollment  ewery  three  years  to  perform 
actuarial  services  under  ERISA.  The 
information  is  used  by  the  Joint  Board 
for  the  Enrollpient  of  Actuaries  to 
determine  th«  eligibility  of  the  applicant 
to  perform  ac  uarial  services. 

Current  Ac  ions:  There  are  no  changes 
being  made  t<  •  the  forms  at  this  time. 

Type  of  Rex  iew:  Extension  of  a 
currently  app  roved  collection. 

Affected  Pi  blic:  Individuals. 

Estimated  i  Jumber  of  Respondents: 
6,000. 

Estimated  '  Ime  Per  Respondent:  38 
minutes. 

Estimated  '.  ^otal  Annua]  Burden 
Hours:  3,800. 

The  follow  ng  paragraph  applies  to  all 
of  the  collect:  ons  of  information  covered 
by  this  notice : 

An  agency  nay  not  conduct  or 
sponsor,  and  i  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  reca  rds  relating  to  a  collection 
of  informatioi  i  must  be  retained  as  long 
as  their  conte  its  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  [Generally,  tax  returns  and 
tax  return  inf  )nnation  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  fot\  Comments:  Comments 
submitted  in  'espouse  to  this  notice  will 
be  summariz*  d  and/or  included  in  the 
request  for  O  AB  approval.  All 
comments  wi  1  become  a  matter  of 
public  record  Comments  are  invited  on: 
(a)  Whether  t  le  collection  of 
information  i  i  necessary  for  the  proper 
performance  )f  the  functions  of  the 
agency,  inclu  ling  whether  the 
information  s  lall  have  practical  utility; 


(b)  the  acctiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  24,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-24791  Filed  »-29-03:  8:45  am) 

BiLUNG  CODE  4S30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0636] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of   ; 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  l^urden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  30,  2003. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
{005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0636." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0636"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 


Title:  Request  for  Accelerated 
Payment;  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments;  and  Agreement  with 
Educational  Institution. 

OMB  Control  Number:  2900-0636. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  A  claimant  v>?ho  wishes  to 
receive  an  accelerated  payment  of 
educational  assistance  under  the 
Montgomery  GI  Bill  (MGIB)  must  elect 
to  do  so.  VA  uses  the  request  to  support 
the  claimant's  election  and  to  determine 
whether  the  claimant  wants  this  option 
over  the  established  monthly  payments. 
The  claimant  is  required  to  report  that 
the  payment  was  received  and  how  the 
payment  was  used.  In  addition,  schools 
are  allowed  to  receive  an  advance  MGIB 
accelerated  payment  on  behalf  of  a 
claimant  enrolled  at  that  institution. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July  3, 
2003,  at  pages  40022-^0023. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1.086 
hours. 

a.  Request  for  Accelerated  Payment — 
167  hours. 

b.  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments — 833  hours. 

c.  Agreement  with  Educational 
Institutions — 86  hours. 

Estimated  Average  Burden  Per 
Respondent: 

a.  Request  for  Accelerated  Payment — 
1  minute. 

b.  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments — 5  minutes. 

c.  Agreement  with  Educational 
Institutions — 3  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
13,727 

a.  Request  for  Accelerated  Payment — 
6,000. 

b.  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments — 6,000. 

c.  Agreement  with  Educational 
Institutions — 1,727. 

Estimated  Annual  Responses:  21,727. 

a.  Request  for  Accelerated  Payment — 
10,000. 

b.  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments — 10,000. 

c.  Agreement  with  Educational 
Institutions — 1 ,727. 
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Dated:  September  16,  2003. 
By  direction  of  the  Secretary: 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
[FR  Doc.  03-24625  Filed  9-29-03;  8:45  am] 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

action:  Notice  of  New  System  of 
Records  "Shipboard  Hazard  and 
Defense  Integrated  Database — VA". 

SUMMARY:  The  Privacy  Act  of  1974  (5 
U.S.C.  552(e)(4))  requires  that  each 
agency  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  its  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  establishing  a 
new  system  of  records  entitled, 
"Shipboard  Hazard  and  Defense 
Integrated  Database — VA" 
(128VA008A). 

DATES:  Comment  on  the  establishment 
of  this  system  of  records  must  be 
received  no  later  than  October  30,  2003. 
If  no  public  comment  is  received,  the 
new  system  will  become  effective 
October  30,^003. 

ADDRESSES:  Anyone  may  submit  written 
comments  concerning  the  proposed 
system  of  records  to  the  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  Fax  comments  to  (202)  273- 
9289;  or  e-mail  comments  to 
OGCRegulations@mail.va.gov. 
Comments  will  be  available  for  public 
inspection  at  the  above  address  in  the 
Office  of  Regulation  Policy, and 
Management.  Room  1063B,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays).  Please 
call  (202)  273-9515  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dat  Tran,  Acting  Director.  Data 
Management  and  Analysis  Service, 
Office  of  Policy  (008A3).  VA  Central 
Office,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  (202)  273-6482. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Proposed  Systems 
of  Records 

The  Shipboard  Hazard  and  Defense 
(SHAD)  Integrated  Database,  located  at 
VA  Central  Office  (VACO),  Washington. 
DC  is  a  relational  database.  The  database 
contains  demographic,  medical,  and 


benefits  information  on  veterans 
identified  as  Project  112  participants. 
Project  112  was  the  Department  of 
Defense's  (DoD)  comprehensive  program 
of  chemical  and  biological  warfare 
vulnerability  tests,  which  DoD 
conducted  to  determine  how  to  protect 
U.S.  military  personnel  against  these 
health  threats.  Project  SHAD  tests  were 
the  shipboard  tests.  DoD  conducted 
SHAD  tests  to  evaluate  the  effectiveness 
of  shipboard  detection  of  chemical  and 
biological  agents,  the  effectiveness  of 
protective  measures,  and  risks  to  U.S. 
forces.  Data  for  the  integrated  database 
was  compiled  from  VA's  Compensation 
and  Pension  Master  Records  (CPMR). 
Beneficiary  Identification  and  Record 
Locator  System  (BIRLS),  and  Inpatient 
and  Outpatient  data  systems  by 
matching  social  security  numbers  to  the 
records  of  the  veterans.  The  purpose  of 
the  Shipboard  Hazard  and  Defense 
Integrated  Database  is  to  combine 
information  about  veterans  who  have 
been  identified  by  DoD  as  P-1 12 
participants  from  multiple  VA  databases 
into  one  database.  The  comprehensive 
information  will  be  used  by  the 
Veterans  Health  Administration  (VHA) 
and  the  Veterans  Benefits 
Administration  (VBA)  to  assess  the 
needs  of  these  veterans,  address  their 
concerns  about  potential  health  risks,- 
and  monitor  VA's  outreach  efforts. 

n.  Proposed  Routine  Use  of  Disclosures 
of  Data  in  the  System 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  member  of  Congress  or  staff  person 
acting  for  the  member  when  the  member 
or  staff  person  requests  the  record  on 
behalf  of,  emd  at  the  written  request  of, 
that  individual.  Individuals  sometimes 
request  the  help  of  a  member  of 
Congress  in  resolving  some  issues 
relating  to  a  matter  before  VA.  The 
member  of  Congress  then  writes  VA, 
and  VA  must  be  able  to  give  sufficient 
information  to  be  responsive  to  the 
inquiry. 

2.  Records  covered  by  this  system,  as 
deemed  necessary  and  proper,  may  be 
disclosed  to  named  individuals  serving 
as  accredited  service  organization 
representatives  and  other  individuals 
named  as  approved  agents  or  attorneys 
for  a  documented  purpose  and  period  of 
time.  The  purpose  of  these  disclosures 
should  be  to  aid  beneficiaries  in  the 
preparation  and  presentation  of  their 
cases  during  the  verification  and/or  due 
process  procedures  and  in  the 
presentation  and  prosecution  of  claims 
under  laws  administered  by  VA. 

3.  A  record  containing  the  name(s) 
and  address(es)  of  present  or  former 
members  of  the  Armed  Services  and/or 
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their  dependents  may  be  released  from 
this  system  of  records  under  certain 
circumstances: 

(a)  To  any  nonprofit  organization  if 
the  release  is  directly  connected  with 
the  conduct  of  programs  and  the 
utilization  of  benefits  under  Title  38  and 

(b)  To  any  criminal  or  civil  law 
enforcement  governmental  agency  or . 
instrumentality  charged  under       ~> 
applicable  law  with  the  protection  of 
the  public  health  or  safety  if  a  qualified 
representative  of  such  organization, 
agency,  or  instrumentality  has  made  a 
written  request  that  such  name(s)  or 
address(es)  be  provided  for  a  purpose 
authorized  by  law.  The  record(s), 
however,  will  not  be  used  for  any 
purpose  other  than  that  stated  in  the 
request  and  the  organization,  agency,  or 
instrumentality  must  be  made  aware  of 
the  penalty  provision  of  38  U'.S.C. 
5701(f). 

VA  must  be  able  to  comply  with  the 
requirements  of  agencies  charged  with 
enforcing  the  law  who  are  conducting 
investigations.  VA  must  also  be  able  to 
provide  information  to  state  or  local 
agencies  charged  with  protecting  the 
public  health  as  set  forth  in  state  law. 

4.  Disclosure  may  be  made  to  the 
National  Archives  and  Record 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authority  of  44  United  States 
Code. 

NARA  is  responsible  for  archiving  old 
records  no  longer  actively  used,  but 
which  may  be.  appropriate  for 
preservation,  and  in  general  for  the 
.physical  maintenance  of  the  Federal 
Government's  records.  VA  must  be  able 
to  turn  records  over  to  NARA  for  the 
proper  disposition  of  such  records. 

5.  Disclosiue  of  information, 
excluding  names  and  address  (unless- 
furnished  by  the  requestor)  for  research 
purposes  determined  to  be  necessary 
and  proper,  may  be' made  to 
epidemiological  and  other  research 
facilities  approved  by  the  Under 
Secretary  for  Health. 

VA  participates  in  various  research 
programs  and  activities  and  must  be 
able  to  disclose  information  for  research 
piuposes  approved  by  the  Under 
Secretary  for  Health. 

6.  In  order  to  conduct  Federal 
research  necessary  to  accomplish  a 
statutory  purpose  of  an  agency,  at  the 
written  request  of  the  head  of  the 
agency,  or  designee  of  the  head  of  that 
agency,  the  name{s)  and  address(es)  of 
present  or  former  personnel  of  the 
Armed  Services  and/or  their  dependents 
may  be  disclosed: 

(a)  To  a  Federal  department  or  agency 
or 


(b)  Directly  to  a  contractor  of  a 
Federal  department  or  agency.  When  a 
disclosure  gb  this  information  is  to  be 
made  direct  y  to  the  contractor,  VA  may 
impose  app  icable  conditions  on  the 
department,  agency,  and/ or  contractor 
to  ensure  th  j  appropriateness  of  the 
disclosure  t  >  the  contractor. 

VA  must  )e  able  to  disclose 
information  for  research  purposes 
needed  to  a(  icomplish  a  statutory 
purpose  of  i  Federal  agency.  VA 
occasional!]  contracts  out  certain  of  its 
functions  w  len  this  would  contribute  to 
effective  and  efficient  operations.  VA 
must  be  abh  to  give  a  contractor 
whatever  in  brmation  is  necessary  for 
the  contract  )r  to  fulfill  its  duties.  In 
these  situati  ons,  safeguards  are  provided 
in  the  contn  ict  prohibiting  the 
contractor  fi  om  using  or  disclosing  the 
information  for  any  purpose  other  than 
that  describ  jd  in  the  contract. 

7.  In  the  e  /ent  that  a  record 
maintained  jy  VA  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  crimiii  al,  or  regulatory  in  nature, 
and  whethe  ■  arising  by  general  statute 
or  particulaj  program  statute,  or  by 
regulation,  lule  or  order  issued  piu-suant 
thereto,  infc  rmation  may  be  disclosed  to 
the  appropr  ate  agency  whether  Federal, 
state,  local  (  r  foreign,  charged  with 
responsibili  y  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforci  ng  or  implementing  the 
statute  or  rule,  regulation,  or  order 
issued  pursnant  thereto.  However, 
names  and  addresses  of  veterans  and 
thefr  dependents  will  be  released  only 
to  Federal  e  itities. 

8.  For  pro  ^ram  review  purposes  and 
the  seeking  Df  accreditation  and/or 
certification ,  disclosure  may  be  made  to 
survey  team  s  of  the  Joint  Commission 
on  Accredit  ition  of  Healthcare 
Organizations  (JCAHO),  American 
Association  of  Blood  Banks,  and  similar 
national  ace  reditation  agencies  or 
boards  with  which  VA  has  a  contract  or 
agreement  ti )  conduct  such  reviews. 
Disclosure  i  lay  be  made  only  to  the 
extent  that  me  information  is  necessar>' 
and  relevant  to  the  review. 

VA  healtU  care  facilities  undergo 
certification  and  accreditation  by 
several  national  accreditation  agencies 
or  boards  toj  comply  with  regulations 
and  good  medical  practices.  VA  must  be 
able  to  disc  ose  information  for  program 
review  purp  oses  and  for  seeking 
accreditatio  i  and/or  certification  of 
health  care  acilities  and  program. 

9.  Record   from  this  system  of  records 
may  be  disc  osed  to  the  Department  of 
Justice  (DO  )  or  in  a  proceeding  before 

a  court,  adj\  dicative  body,  or  other 
administrat  ve  body  before  which  VA  is 
authorized  i  o  appear  when: 


(a)  VA,  or  any  component  thereof;  or 
any  employee  of  VA  in  his  or  her 
official  capacity;  where  DOJ  or  VA  has 
agreed  to  represent  the  employee  or  the 
U.S.;  when  VA  determines  that 
litigation  is  likely  to  affect  VA  or  any  of 
its  components,  is  a  party  to  litigation, 
and  has  an  interest  in  such  litigation, 
and  the  use  of  such  records  by  DOJ  or 
VA  is  deemed  by  VA  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Whenever  VA  is  involved  in 
litigation,  or  when  another  party  is 
involved  in  litigation  and  VA  policies  or 
operations  could  be  affected  by  the 
outcome  of  the  litigation,  VA  would  be 
able  to  disclose  information  to  the  court 
or  parties  involved.  A  determination 
would  be  made  in  each  instance  that, 
under  the  circumstances,  the  piupose 
served  by  the  use  of  the  information  in 
the  particular  litigation  is  compatible 
with  a  purpose  for  which  the  VA 
collects  the  information. 

m.  Compatibility  of  the  Proposed 
Routine  Uses 

The  Privacy  Act  permits  VA  to 
disclose  information  about  individuals 
without  their  consent  for  a  routine  use 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  In  all  of  the  routine  use 
disclosures,  either  the  recipient  of  the 
information  will  use  the  information  in 
connection  with  a  matter  relating  to  one 
of  VA's  programs,  or  will  use  the 
information  to  provide  a  benefit  to  VA, 
or  disclosure  is  required  by  law. 

We  have  sent  the  notice  of  intent  to 
publish  and  an  advance  copy  of  the 
system  notice  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  Office  of  Management  and 
Budget  (OMB)  as  required  by  5  U.S.C. 
552a(r)  (Privacy  Act)  and  guidelines 
issued  by  OMB  (65  FR  77^77), 
December  12,  2000. 

Approved:  September  15,  2003. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

128VA008A 
SYSTEM  NAME: 

Shipboard  Hazard  and  Defense 
Integrated  Database — VA.  , 

SYSTEM  location: 

The  Shipboard  Hazard  and  Defense 
Integrated  Database  is  maintained  at  the 
U.S.  Department  of  Veterans  Affairs, 
Office  of  Policy,  Planning,  and 
Preparedness  (008A3),  810  Vermont 
Avenue  NW.,  Washington,  DC  20420. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Veterans  who  DoD  has  identified  as 
particip^ts  in  Project  112,  a 
comprehensive  program  of  chemical 
and  biological  warfare  vulnerability 
tests  conducted  to  determine  how  to 
protect  U.S.  servicemembers  against 
these  health  threats. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  consist  of:  veteran's 
service  number,  social  security  number, 
name,  address,  date  of  birth,  test  dates, 
sex,  race,  marital  status,  combined 
degree  of  disability,  VBA  (Veterans 
^  Benefits  Administration)  diagnostic 
codes,  disability  rating,  disability 
description,  service-connection, 
outreach  letter  information,  names  of 
tests,  substances  potentially  exposed  to, 
means  test  indicator  to  determine  a 
veterans  eligibility  for  healthcare, 
indication  for  homelessness,  purpose  of 
visit,  date  of  visit,  and  location  of  visit 
to  VA,  Veterans  Integrated  Service 
Network  (VISN)  number  of  the  facility 
providing  healthcare,  name  of  facility 
visited,  principal  diagnosis,  other 
diagnoses,  medical  procedures, 
indication  of  Agent  Orange  exposure 
and  related  information,  exposure  to 
nose/throat  radium  treatment 
administered  by  DoD,  radiation 
exposure  during  military  service 
indicator,  major  diagnostic  category  of 
the  diagnostic  related  group,  length  of 
stay,  self-reported  exposure  to  ionizing 
radiation  in  Japan  or  through  nuclear 
testing.  Agent  Orange  related  care 
provided  during  admission,  patient 
exposed  to  environmental  carie, 
radiation  treatment  indicator,  discharge 
date,  and  beds^ction  at  discharge. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Title  38  United  States  Code,  section 
501. 

PURPOSE(S): 

The  purpose  of  the  Shipboard  Hazard 
and  Defense  Integrated  Database  is  to 
combine  information  about  veterans 
who  have  been  identified  by  DoD  as  P- 
112  participants  from  multiple  VA 
databases  into  one  database.  The 
comprehensive  information  will  be  used 
to  assess  the  needs  of  these  veterans,  to 
address  their  concerns  of  potential 
health  risks,  and  to  monitor  VA's 
outreach  efforts. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  the  extent  that  records  contained 
in  the  system  include  information 
protected  by  38  U.S.C.  7332  (such  as 
medical  treatment  information  related  to 
drug  abuse,  alcoholism  or  alcohol  abuse, 
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sickle  cell  anemia  or  infection  with  the 
human  immunodeficiency  virus),  that 
information  cannot  be  disclosed  under  a 
routine  use  unless  there  is  also  specific 
statutory  authority  permitting 
disclosure. 

1 .  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  member  of  Congress  or  staff  person 
acting  for  the  member  when  the  member 
or  staff  person  requests  the  record  on 
behalf  of,  and  at  the  viritten  request  of, 
that  individual. 

2.  Disclosure  of  records  covered  by 
this  system,  as  deemed  necessary  and 
proper  to  named  individuals  serving  as 
accredited  service  organization 
representatives  and  other  individuals 
named  as  approved  agents  or  attorneys 
for  a  documented  purpose  and  the 
period  of  time,  to  aid  beneficiaries  in 
the  preparation  and  presentation  of  their 
cases  diu-ing  the  verification  and/or  due 
process  procedures  and  in  the 
presentation  and  prosecution  of  claims 
under  laws  administered  by  VA. 

3.  A  record  containing  the  name(s) 
and  address(es)  of  present  or  former 
members  of  the  armed  services  and/or 
their  dependents  may  be  released  from 
this  system  of  records  under  certain 
circumstances: 

(a)  To  any  nonprofit  organization  if 
the  release  is  directly  connected  with 
the  conduct  of  programs  and  the 
utilization  of  benefits  under  Title  38, 
and 

(b)  To  any  criminal  or  civil  law 
enforcement  governmental  agency  or 
instnmientality  charged  under 
applicable  law  with  the  protection  of 
the  public  health  or  safety  if  a  qualified 
representative  of  such  organization, 
agency  or  instrumentality  has  made  a 
written  request  that  such  name{s)  or 
address(es)  be  provided  for  a  purpose 
authorized  by  law;  provided,  further, 
that  the  record{s)  will  not  be  used  for 
any  purpose  other  than  that  stated  in  the 
request  and  that  the  organization, 
agency  or  instrumentality  is  aware  of 
the  penalty  provision  of  38  U.S.C. 
5701(f). 

4.  Disclosure  may  be  made  to  the 
National  Archives  and  Record 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

5.  Disclosure  of  information, 
excluding  name  and  address  (unless 
name  and  address  are  furnished  by  the 
requestor)  for  research  purposes 
determined  to  be  necessary  and  proper, 
to  epidemiological  and  other  research 
facilities  approved  by  the  Under 
Secretary  for  Health. 

6.  In  order  to  conduct  federal  research 
necessary  to  accomplish  a  statutory 


purpose  of  any  agency,  at  the  written 
request  of  the  head  of  the  agency,  or 
designee  of  the  head  of  that  agency,  the 
name(s)  and  address(es)  of  present  or 
former  personnel  or  the  Armed  Services 
and/ or  their  dependents  may  be 
disclosed: 

(a)  To  a  federal  department  or  agency 
or 

(b)  Directly  to  a  contractor  of  a 
Federal  department  or  agency.  When  a 
disclosure  of  this  information  is  to  be 
made  directly  to  the  contractor,  VA  may 
impose  applicable  conditions  on  the 
department,  agency,  and/or  contractor 
to  insure  the  appropriateness  of  the 
disclosure  to  the  contractor. 

7.  In  the  event  that  a  record 
maintained  by  VA  to  carry  out  its 
functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  oj  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  information  may  be  disclosed  to 
the  appropriate  agency  whether  Federal, 
state,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

8.  For  program  review  purposes  and 
the  seeking  of  accreditation  and/or 
certification,  disclosure  may  be  made  to 
survey  teams  of  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations  (JCAHO),  College  of 
American  Pathologist,  American 
Association  of  Blood  Banks,  and  similar 
national  accreditation  agencies  or 
boards  with  whom  VA  has  a  contract  or 
agreement  to  conduct  such  reviews  but 
only  to  the  extent  that  the  information 
is  necessary  and  relevant  to  the  review. 

9.  Records  from  this  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  (DOJ)  or  in  a  proceeding  before 

a  court,  adjudicative  body,  or  other 
administrative  body  before  which  VA, 
or  any  component  thereof;  or  any 
employee  of  VA  in  his  or  her  official 
capacity:  where  DOJ  or  VA  has  agreed 
to  represent  the  employee  or  the  U.S.: 
when  VA  determines  that  litigation  is 
likely  to  affect  it  or  any  of  its 
components,  is  a  party  to  litigation,  and 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  DOJ  or  VA 
is  deemed  by  VA  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO^ 
DISPOSING  OF.RECORDS  IN  THE  SYSTEM: 

STORAGE: 

This  information  is  stored  on  a  secure 
computer  system  at  U.S.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC,  20420. 

RETRIEVABIUTY: 

Records  are  retrieved  by  social 
security  number  and  name. 

SAFEGUARDS: 

SHAD  is  stored  on  a  secure  computer 
network  with  restricted  access  at  the 
U.S.  Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington, 
DC.  There  is  minimum  risk  of 
unauthorized  disclosure.  Access  to 
automated  records  in  this  system  of 
records  is  limited  to,  and  under  the 
physical  control  of  VA  employees  who 
have  a  imique  identification/password 
and  a  need  to  know  of  the  information 
contained  in  the  system  of  records  in 
order  to  perform  their  duties.  Seciuity 
persoimel  control  access  to  the  building 
seven  days  per  week.  .    , 


RETENTION  AND 

Records 
disposed  of 
disposition 
Archivist  of 


DISPOSAL: 

be  maintained  and 
accordance  with  records 
authority  approved  by  the 
United  States. 


will 
i:i 


1  le' 

SYSTEM  MANAGI  !R(S)  AND  ADDRESS 
Acting  Director,  Data  Management  & 
ice.  Office  of  Policy, 
Preparedness  (008A3), 
nt  of  Veterans  Affairs,  810 
ue,  NW.,  Washington,  DC 


Analysis  Se: 
Planning  an 
U.S.  Dep 
Vermont  Av^ 
20420. 


NOTIHCATION  PROCEDURE: 

An  individual  who  wishes  to 
determine  wlether  a  record  is  being 
maintained  ii  i  this  system  under  his  or 
her  name  or  ( ither  personal  identifier,  or 
wants  to  dete  rmine  the  contents  of  such 
record,  shoulp  submit  a  written  request 
to  the  Acting  Director,  Data 
Management  and  Analysis  Service, 
Office  of  Poli  :y.  Planning  and 
Preparedness  (008A3),  U.S.  Department 
of  Veterans  Affairs,  Washington,  DC 
20420.  Inquiiies  should  include  the 
veteran's  nar  le,  social  security  number 
and  return  ac  dress. 


RECORD  ACCESS  PROCEDURES 

An  individual  who  seeks  access  to 
records  maintained  under  his  or  her 
name  may  write  to  the  Acting  Director, 
Data  Management  &  Analysis  Service, 
Office  of  Policy,  Planning,  and 
Preparedness  (008A3),  U.S.  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 

CONTESTING  RECORDS  PROCEDURE 

Refer  to  previous  item,  "Record 
Access  Procedures." 

RECORD  SOURCE  CATEGORIES 

Information  is  obtained  from  VA 
patient  medical  records,  various 
automated  record  systems  providing 
clinical  and  managerial  support  to  VA 
health  care  facilities,  records  from  VA's 
Veterans  Benefits  Administration, 
Department  of  Defense,  and  other 
Federal  agencies. 

[FR  Doc.  03-24624  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  S320-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corr^tlons  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are* 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

tCMS-1473-NC] 

RIN0938-AL94  ^ 

Medicare  Program;  Home  Heaith 
Prospective  Payment  System  Rate 
Update  for  FY  2004 

Correction 

In  notice  document  03-16397 
beginning  on  page  39763  in  the  issue  of 


Wecfnesday,  July  2,  2003  make  the 
following  correction: 

1.  On  page  39772,  in  the  table,  under 
the  heading  "Wage  index",  in  thelSth 
entry  ".0944"  should  read  "1.0944". 

2.  On  page  39779,  in  the  same  table, 
under  the  same  heading,  in  the  fourth 
entry,  ".7983"  should  read  ".7923". 

[FR  Doc.  C3-16397  Filed  9-29-03;  8:45  asi] 
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Department  of  Labor 


Office  of  the  Secretary 
29  CFR  Part  37 


Employment  and  Training  Administration 
20  CFR  Part  667 


Use  of  Federal  Financial  Assistance  for 
Religious  Activities  Under  the 
Nondiscrimination  and  Equal  Opportunity 
Provisions  of  the  Workforce  Investment 
Act  of  1998;  Proposed  Rule 
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20  CH«  Part  687 
RM12M-AA20 


I  AssManoe  for 


uMQf  FeoMVI  FkiencW  i 
nelfllom  iUlluHlee  UiiJei  Uie 

Mill!  iIIm  nal^lai  ■■In  ■■ ■  E^^baI 

NonoMGnniinaiioii  ana  cnuw 
Opportunity  PfovMoiw  of  the 
Wtartoofoe  Inveelment  Act  of  1996 

AOBCY:  Office  of  the  Secretary  and 
Employment  and  Training 
Admiidstration,  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 


r:  The  Department  of  Labor  is 
proposing  to  amend  the  interim  final 
regulations  that  implement  the  equal 
opportunity  and  nondiscrimination 
provisions  of  the  Workforce  Investment 
Act  of  1998  (WIA).  Today's  proposal 
would  revise  a  provision  in  the  interim 
final  regulations  that  prohibits  the  use 
of  all  types  of  WIA  Title  I  financial 
assistance  for  the  employment  or 
training  of  participants  in  religious 
activities.  Further,  the  Department  of 
Labor  is  proposing  to  amend  the 
regulations  that  implement  the  general 
provisions  of  WIA,  to  conform  tibose 
regiilations  to  the  proposed  changes  to 
the  interim  final  regulations 
implementing  the  equal  c^portimity 
and  nondiscrimination  provisions  of 
WIA. 

DATES:  To  be  assiired  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  December  1, 
2003. 

ADDRESSES:  Submit  comments 
concerning  the  proposed  amendment  to 
29  CFR  part  37  to  Annabelle  T. 
Lockhart.  Director,  Civil  Rights  Center 
(CRC).  Electronic  mail  is  the  preferred 
method  for  submittal  of  comments 
regarding  29  CFR  part  37.  Comments  by 
electronic  mail  must  be  clearly 
identified  as  pertaining  to  the  proposed 
amendment  to  29  CFR  part  37,  and  sent 
to  CivilRightsCenter@dol.gov.  Brief 
comments  (maximum  of  five  pages), 
clearly  identified  as  pertaining  to  the 
proposed  amendment  to  29  CFR  part  37, 
may  also  be  submitted  by.  facsimile 
machine  (FAX)  to  (202)  693-6505. 
Where  necessary,  hard  copies  of 
comments,  clearly  identified  as 
pertaining  to  the  proposed  amendment 
to  29  CFR  part  37,  may  also  be  delivered 
to  Director  Lockhart  at  the  U.S. 


Department  qf  Labor.  200  Constitution 
Avenue.  NW.^  Room  N-4123. 
Washington,  DC  20210.  Because  of 
delays  in  mail  delivery.  CRC  suggests 
that  commenlers  planning  to  submit 
comments  vit  U.S.  mail  place  those 
~ie  mail  well  before  the 
^hich  comments  must  be 


comments  in  | 
deadline  by 
received. 

Receipt  of  s 
proposed  i 
37,  whether  1 


ibmissions  regarding  the 
^ndments  to  29  CFR  part 
mail,  e-mail,  or  FAX 
transmittal.  Will  not  be  acknowledged; 
however,  the  sender  may  request 
confirmation  that  a  submission  has  been 
received  by  tilephoning  the  Civil  Rights 
Center  at  the  numbers  listed  below. 

Comments  received  will  be  available 
for  public  inspection  during  normal 
business  faouK  at  the  above  address. 
Persons  who  need  assistance  to  review 
the  comment!  will  be  provided  with 
appropriate  aids  such  as  readers  or  print 
magnifiers.  Copies  of  this  proposed  rule 
wiU  be  made  available,  upon  request,  in 
large  print  anp  electronic  file  on 
computer  disk.  Provision  of  the  rule  in 
other  formats  will  be  considered  upon 
request.  To  s(jhedule  an  appointment  to 
review  the  conunents  and/or  to  obtain 
the  proposed  prule  in  an  alternate  format, 
contact  CRC  it  (202)  693-6500  (VOICE) 
or  (202)  693-6515/16  (TTY/TDD). 
Please  note  tnat  these  are  not  toU-fiee 
numbers.  You  may  also  contact  CRC  at 
the  addresses!  listed  above. 

Submit  comments  concerning  the 
proposed  amendments  to  20  CFR  part 
667  to  Maria  Flyim,  Acting 
Administrator,  Office  of  Policy 
Development!  Evaluation  and  Research, 
Employment  end  Training 
Administration,  Department  of  Labor, 
Room  N-5637,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210.  If  you 
would  like  tojreceive  notification  that 
we  have  received  your  comments,  you 
should  include  a  self-addressed 
stamped  postcard.  You  may  submit 
comments  byjfacsimile  machine  (FAX) 
to  (202)  693-^766.  Please  note  that  this 
is  not  a  toll-free  number. 

FOR  FURTHER  ^FORMATION  CONTACT: 

Regarding  the  proposed  amendments  to 
29  CFR  Part  3j7:  Annabelle  T.  Lockhart. 
Director,  Civi  1  Rights  Center  (CRC), 
(202)  693-651  O  (VOICE)  or  (202)  693- 
6515/16  (m  /TDD).  Please  note  that 
these  are  not  oU-free  numbers. 

Regarding  the  proposed  amendments 
to  20  CFR  paijt  667:  Maria  Flynn.  Acting 
Administrator,  Office  of  Policy 
Development,  Evaluation  and  Research, 
Employment  fand  Training 
Administration,  (202)  693-3700 
(VOICE)  or  (202)  877-889-5627  (TTY/ 


TDD).  Please 
fi«e  numbers 


note  that  these  are  not  toU- 


X- 


SUPPLEMENTARY  MFORMATION:  The 
DepartmMit  of  Labor  is  proposing  to 
amend  the  intmim  final  refpilations, 
codified  at  29  CFR  part  37.  that 
implement  the  equal  opportunity  and    : 
nondiscrimination  provisions  of  the 
Workforce  Investment  Act  of  1998 
(WIA).  Today's  proposal  would  revise  a 
provision  in  the  interim  final 
regulations  that  prohibits  the  use  of  all 
types  of  WIA  HUe  I  financial  assistance 
for  the  employment  or  training  of 
participants  in  religious  activities. 
Further,  the  Department  of  Labor  is 
proposing  to  amend  the  regulations, 
codified  in  20  CFR  part  667.  that 
implement  the  general  provisions  of 
WL\,  to  conform  those  regulations  to  the 
proposed  amendments  to  29  CFR  part 
37. 

The  preamble  to  this  proposed  rule  is 
organized  as  follows: 

I.  Background — ^provides  a  brief  description 
of  the  statutory  and  regulatory 
backgroiuid  of  this  proposed  rule. 

n.  Overview  of  the  Proposed  Amendments — 
describes  the  amendments  that  would  be 
accomplished  by  this  proposed  rule  and  . 
explains  the  reasons  for  the 
amendments. 

in.  Regulatory  Procedure — sets  forth  the 
applicable  regulatory  requirements. 

I.  BackgitDund 

The  Workforce  Investment  Act  of 
1998  (WIA)  superseded  the  Job  Training 
Partnership  Act  (JTPA)  as  the 
Department  of  Labor's  (DOL's)  primary 
mechanism  for  providing  financial 
assistance  for  a  comprehensive  system 
of  employment  and  training  services  for 
adults  and  dislocated  workers,  and 
comprehensive  youth  activities  for 
eligible  youth.  In  WIA,  Congress 
authorized  financial  assistance  for  that 
system  through  fiscal  year  2003.  The 
Administration  is  currently  working  to 
reauthorize  WIA. 

WIA  has  several  goals:  (1)  Enhanced 
employment,  retention  and  earnings  of 
individuals;  (2)  increased  occupational 
skills  attainment;  and  (3)  improved 
national  economic  growth  thrr  igh 
better  productivity  and  competitiveness. 
To  achieve  these  goals,  WIA  provides 
workforce  investment  services  and 
activities  through  a  statewide  and  local 
network  of  One-Stop  Career  Center 
partners  and  operators.  The  One-Stop 
Career  Centers  support  the  employment 
needs  of  job  seekers  and  meet  the 
changing  human  resource  requirements 
of  American  business  by  assisting  with 
the  recruitment,  training  and  retention 
of  skilled  workers. 

Section  188  of  WIA  prohibits 
discrimination  in  the  One-Stop  Career 
Center  system  on  the  bases  of  race, 
color,  national  origin,  sex.  age, 
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disability,  religion",  and  political 
affiliation  or  belief.  Additionally, 
Section  188  prohibits  discriniination 
against  beneficiaries  on  the  basis  of 
participation  in  a  program  or  activity 
that  is  financially  assisted  under  Title  I 
of  WIA,  and  against  certain  non-citizen 
beneficiaries  who  are  lawfully  admitted 
to  and  authorized  to  work  in  the  United, 
States,  on  the  basis  of  citizenship. 

DOL  published  an  Interim  Final  Rule 
(IFR)  to  implement  WIA  Section  18&  on 
November  12,  1999,  entitled 
"Implementation  of  the 
Nondiscrimination  and  Equal 
Opportunity  Provisions  of  the 
Workforce  Investment  Act  of  1998,"  64 
FR  61692,  codified  at  29  CFR  part  37. 
That  IFR,  which  generally  carried  over 
the  nondiscrimination-  and  equal 
opportunity-related  policies  and 
procedures  in  place  under  JTPA, 
remains  in  effect.  Because  Congress  is 
scheduled  to  reauthorize  WIA,  DOL  has 
elected  to  wait  until  that  reauthorization 
is  completed  before  publishing  a  final 
rule  to  implement  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA. 

However,  it  has  come  to  DOL's 
attention  that  some  of  the  regulatory 
restrictions  that  were  in  ^ce  under 
JTPA  are  no  longer  required  under  WIA. 
For  this  reason,  and  to  permit  recipients 
of  DOL  financial  assistance  more  choice 
and  greater  freedom  while  obtaining 
essential  employment  and  training 
skills,  the  Department  seeks  to  amend 
the  WIA  nondiscrimination  IFR.  The 
specific  restrictions  that  are  the  subject 
of  this  NPRMare  no  longer  necessary 
because  the  way  in  which  financial 
assistance  for  training  activities  was 
provided  under  JTPA  was  different,  in 
some  instances,  from  the  way  in  which 
such  assistance  is  provided  under  WIA. 
The  WIA  nondiscrimination  IFR  bars 
the  use  of  all  types  of  WIA  Title  I 
financial  assistance  to  employ  or  train 
participants  in  religious  activities.  This 
broad  prohibition  is  inconsistent  with 
current  law,  which  permits  the  use  of 
such  financial  assistance  to  provide 
religious  training  in  cases  in  which 
participants  are  given  a  genuine  and 
independent  private  choice  among 
training  providers,  and  freely  elect  to 
receive  training  in  religious  activities, 
provided  the  training  offered  otherwise 
satisfies  the  requirements  of  the 
program.  As  a  result,  the  Department 
believes  that  29  CFR  part  sV  should  be 
amended. 

In  addition,  the  regulations 
promulgated  by  the  Employment  and 
Training  Administration  (ETA)  and 
codified  at  20  CFR  part  667,  which 
implement  the  general  provisions  of 
WIA,  refer  to  the  provision  in  29  CFR 


part  37  that  restricts  the  use  of  WIA 
financial  assistance  for  training  in 
religious  activities.  Accordingly,  ETA's 
regulations  should  be  revised  as  well,  to 
conform  to  the  amended  language  of 
part  37. 

The  current  language  of  the  regulatory 
provisions  mentioned  above  may 
preclude  religious  organizations  that  are 
eligible  training  providers  from 
receiving  indirect  Federal  financial 
assistance  in  exchange  for  providing 
religious  training,  even  in  those 
situations  in  which  participants  exercise 
true  private  choice  in  selecting  the 
training  providers.  The  current 
regulatory  language  may  also  preclude 
participants  from  using  WIA  financial 
assistance  for  religious  training  in  a 
manner  consistent  with  Federal  law. 
Therefore,  the  Department  is  proposing 
to  amend  the  provisions  at  issue.  Cf. 
Executive  Order  13279,  67  FR  77139. 
77141  (December  16,  2002)  ("Equal 
Protection  of  the  Laws  for  Faith-Based 
and  Community  Organizations"). 

The  NPRM  would  not  change  the 
underlying  requirements  for  WIA 
financially  assisted  training.  For 
example,  participants  must  qualify  as 
eligible  for  training,  and  training 
services  must  demonstrate  certain 
linkages  to  occupations  in  demand.  See 
WL\  sec.  134(d)(4). 

The  Secretary  of  Labor  has 
rulemaking  authority  for  the  parts  of  the 
Code  of  Federal  Regulations  that  would 
be  amended  by  this  proposed  rule.  The 
remaining  sections  of  this  preamble  will 
explain  the  reasoning  underlying  the 
proposed  amendments. 

The  Department  seeks  comments  on 
all  issues  concerning  the  proposed 
amendments  to  29  CFR  part  37  and  the 
concurrent  proposed  revisions  to  20 
CFR  667.  The  Department  is  interested 
in  comments  from  current  and  potential 
recipients  of  WIA  title  I  financial 
assistance  as  to  the  effect  of 
participating  in  the  program  as 
permitted  in  the  revised  paragraph 
37.6(f)(2)  on  their  programs  and 
operations  in  light  of  the  existing  rules 
and  regulations  imposed  on  recipients 
in  29  CFR  Part  37  including  paragraph 
37.6(c).  ^ 

II.  Overview  of  the  Proposed 
Amendments 

29  CFR  Part  37 

Proposed  Paragraph  37.6(f)(1) 

The  existing  language  of  paragraph 
37.6(f)(1)  bars  recipients  from 
permitting  participants  "to  be  employed 
or  trained  in  sectarian  activities."  The 
provision  was  not  based  on  any  specific 
statutory  authority  conferred  by  WIA  or 
JTPA;  rather,  as  discussed  in  more  detail 


below,  it  was  a  regulatory  provision- 
promulgated  under  JTPA  because  of  the 
manner  in  which  financial  assistance 
was  provided  under  that  program. 
Because  some  of  the  methods  used  to 
provide  financial  assistance  under  WIA 
are  different  from  those  used  under 
JTPA,  the  proposal  would  revise 
paragraph  37.6(f)(1)  to  allow  for  more 
flexibility  based  on  those  differences. 

Under  JTPA.  training  institutions 
received  financial  assistance,  channeled 
to  training  providers  througtState  or 
local  governments  or  private  industry 
councils.  The  providers  that 
participated  under  JTPA  were  selected 
pursuant  to  the  job  training  plan 
established  by  each  service  delivery  ' 
area.  Pub.  L.  97-300,  §§  104(b)(5).  " 
107(a),  (d),  96  Stat.  1322,  1331.  1355-56 
(1982).  Nothing  in  the  language  of  JTPA 
indicates  that  beneficiaries  or 
participants  were  provided  any 
opportunity  to  choose  which  training 
providers  would  receive  financial 
assistance,  and  the  Department  did  not 
administer  JTPA  in  a  way  that  allowed 
participants  to  exercise  true  private 
choice  in  selecting  training  providers. 
See  Pub.  L.  No.  97-300,  passim. 
Therefore,  consistent  with 
constitutional  requirements  that  in 
certain  circumstances  restrict  direct 
Federal  financial  assistance  for 
inherently  religious  activities  in  the 
absence  of  true  private  choice,  see.e.g., 
Bowen  v.  Kendrick.  487  U.S.  589,  611- 
12  (1988);  Mitchell  v.  Helms,  530  U.S. 
793,  815-16  (2002)  (plurality  opinion); 
Zelman  v.  Simmons-Harris,  536  U.S. 
639.  649-55  (2002),  the  prohibition  on 
the  use  of  JTPA  financial  assistance  for 
"employment  or  training  in  sectarian 
activities"  was  codified  in  the  JTPA 
regulations  promulgated  by  ETA,  in  a 
specific  provision  that  stated  that  "the 
employment  or  training  of  participants 
in  sectarian  activities  is  prohibited."  59 
PR  45760,  45822,  §  627.210(b) 
(September  2,  1994)  (final  rule). 

Under  WIA,  there  are  grant  programs 
for  which  the  financial  assistance  is 
provided  directly  to  certain  programs  or 
activities,  as  under  JTPA.  However, 
much  of  the  financial  assistance 
available  under  WIA  for  training  of 
individual  beneficiaries  is  provided  as  a 
residt  of  beneficiaries'  genuine  and 
independent  private  choice.  The 
constitutional- restrictions  on  the  use  of 
Federal  financial  assistance  to  support 
training  in  religious  activities  do  not 
apply  where  the  assistance  is  provided 
to  religious  organizations  as  a  result  of 
such  genuine  and  independent  private 
choices,  provided  the  training  otherwise 
satisfies  the  requirements  of  the 
program.  See  Zelman  v.  SiiTimons- 
Harris,  536  U.S.  at  652:  see  also  Witters 
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V.  Washington  Department  of  Services 
for  the  Blind.  474  U.S.  481.  488  (1986). 

For  example,  under  Section  122  of 
WIA,  a  training  provider  that  meets 
certain  statutory  criteria  may  apply  to  be 
identified  as  an  eligible  provider  of 
training  services.  29  U.S.C.  2842(a). 
Nothing  in  the  statutory  criteria 
excludes  n^ligious  organizations  from 
being  so  identified.  Id.  In  addition, 
under  WIA  Section  134(d)(4),  training 
services  for  participants  or  beneficiaries 
are  primarily  paid  for  through 
individual  training  accounts  (ITAs).  29 
U.S.C.  2864(d)(4)(G).  For  these  services, 
(1)  participants  select  their  preferred 
training  provider  from  a  State's  list  of 
eligible  providers  and  receive  training; 
and  (2)  the  provider  receives  payment 
frt)m  the  participants'  IT^vs  tlu-ough 
electronic  transfers  of  funds,  vouchers, 
or  other  appropriate  methods,  fd.;  29 
U.S.C.  2864(d)(4)(F),  "Consumer  Choice 
Requirements";  20  CFR  663.410. 

Tbe  preamble  to  the  WIA 
nondiscrimination  regulations  indicates 
that  29  CFR  37.6(f)  "is  directly  based  on. 
and  implements.  Section  188(a)(3)  of 
WIA."  64  FR  at  61698.  This  statement 
is  true  with  regard  to  existing 
paragraphs  37.6(f)(2)  and  (f)(3). 
Compare  29  U.S.C.  2938(a)(3)  with  29 
CFR- 37.6(f)(2)  and  (f)(3).  Paragraph 
37.6(f)(1).  however,  originated  in  the 
IFR  promulgated  by  ETA  to  implement 
the  general  provisions  of  WIA.  and  was 
merely  a  carry-over  from  the  JTPA 
regulations,  with  no  basis  in  the  WIA 
statute.  Whe    the  WIA 
nondiscrimination  IFR  was  promulgated 
seven  months  after  ETA's  IFTl. 
paragraph  37.6(f)(1)  was  inserted  in  the 
nondiscrimination  regulations.  Compare 
64  FR  18662. 18729. 18730. 
§§ 667.266(a),  667.275(b)  (April  15. 
1999),  with  29  CFR  37.6(f)(1).  None  of 
the  language  of  the  WIA  statute,  in 
Section  188(a)(3)  or  elsewhere  addresses 
the  employment  or  trainir    of 
beneficiaries  in  religious  .  .tivities. 

The  proposed  rule  would  amend 
paragraph  37.6(f)(l>to  allow  religious 
organizations  to  receive  government 
financial. assistance  that  is  provided 
indirectly  through  the  genuine  and 
independent  private  choices  of 
beneficiaries.  The  proposed  new 
language  would  allow  participants  to 
use  their  ITAs,  or  similar  training 
accounts  under  programs  established  by 
States  or  Local  Workforce  Investment 
Areas  (LWIAs),  for  religious  training,  as 
long  as  the  training  account  programs 
afford  participants  genuine  and 
independent  choice  between  religious 
and  non-religious  training  options;  and 
the  religious  organizations  receiving 
assistance  otherwise  satisfy  the 
requirements  of  the  program. 


The  proposi  sd  revision  to  paragraph 
37.6(f)(1)  woi^d  provide  that  financial 
assistance  proivided  directly  to  a 
religious  organization  may  not  be 
expended  for  religious  employment  or 
training.  Furtlier,  the  revised  paragraph 
would  provide  that,  for  purposes  of  the 
paragraph,  thd  term  "direct"  would 
mean  financial  assistance  that  is 
provided  at  th  b  direction  of  a 
governmental  entity,  or  an  intermediate 
organization  \  rith  the  same  duties  as  a 
governmental  entity  under  this  program, 
as  opposed  to  [financial  assistance  that 
an  organizatiofei  receives  as  a  result  of 
the  genuine  ai  kd  independent  choice  of 
a  beneficiary.  See  Zelman  v.  Simmons- 
Harris.  536  U.  3.  639. 

Proposed  Part  graph  3  7. 6(f)(2) 

[Current  paiagraph  37.6(f)(2)  would 
be  redesignate  d  paragraph  37.6(f)(3).] 

Consistent  i  irith  the  discussion  above, 
the  proposal  would  add  a  new 
paragraph  37.6(f)(2)  to  permit  WIA  Title 
I  financial  ass  stance  to  be  used  to  train 
participants  ii  religious  activities,  as 
long  as  the  SU  te  or  LWIA  has 
established  a  i  nechanism  for  providing 
such  assistant  e  that  gives  participants  a 
genuine  and  ii  (dependent  choice  among 
training  provioers  (including  religious 
and  non-religijDus  providers);  that 
mechanism  pi  rmits  participants  to 
direct  the  fina  acial  assistance  to  the 
provider  of  th  sir  choice;  and  the 
training  provi  ler  that  receives  the 
assistance  oth  srwise  satisfies  the 
requirements  i  )f  the  program. 

The  revisioi  i  would  also  be  consistent 
with,  and  woi  Id  assist  in  implementing, 
the  principles  underlying  Executive 
Order  13279,  "Equal  Protection  of  the 
Laws  for  Faith  -Based  and  Community 
Organizations  "  issued  by  President 
Bush  on  Decei  nber  12.  2002,  and 
reprinted  at  6! '  FR  77141  (December  12, 
2002).  The  purposes  of  Executive  Order 
13279  includej  ensuring  equal  protection 
of  the  laws  fon  faith-based  and 
community  omanizations,  and 
furthering  thepational  effort  to  expand 
opportunities  for,  and  strengthening  the 
capacity  of.  fa  th-based  and  community 
organizations  so  that  they  may  better 
meet  the  social  needs  in  America's 
communities.  In  the  Department's  view, 
the  proposed  anguage  for  paragraph 
37.6(f)(2)  is  n(  cessary  in  order  to 
comply  with  t  lis  requirement. 

Proposed  Pan  graphs  37  6(f)(3)  and 
(f)(4) 

(Current  pai  agraph  37.6(f)(3)  would 
be  redesignatad  paragraph  37.6(f)(4)." 


The  existing 
37.6(f)(2)  and 


language  of  paragraphs 
f)(3)  implements  Section 


188(a)(3)  of  th ;  Workforce  Investment 


Act.  29  U.S.C. 


2938(a)(3).  which 


precludes  participants  in  a  WIA 
financially  assisted  program  from 
"being  employed  to  carry  out  the 
construction,  operation,  or  maintenance 
of  any  part  of  any  facility  that  is  used 
or  to  be  used  for  sectarian  instruction  or 
as  a  place  for  religious  worship."  This 
statutory  prohibition  covers  all  forms  of 
financial  assistance,  including 
assistance  that  is  provided  as  a  result  of 
the  independent  and  private  decisions 
of  participants.  WIA  Section  188(a)(3) 
does  permit  participants  to  be  employed 
".with  respect  to  the  maintenance  of  a 
facility  that  is  not  primarily  or 
inherently  devoted  to  sectarian 
instruction  or  religious  worship,  in  a 
case  in  which  the  organization  operating 
the  facility  is  peirt  of  a  program  or 
activity  providing  services  to 
participants." 

Existing  paragraph  37.6(f)(2) 
addresses  the  employment  activities  at 
facilities  devoted  to  religious  instruction 
and  worship  that  are  proscribed  by  WIA 
Section  188(a)(3)  of  WIA.  The 
employment  activities  that  WIA  Section 
188(a)(3)  permits  at  facilities  operated 
by  religious  organizations  are  addressed 
in  existing  paragraph  37.6(f)(3).  In  the 
proposed  regulations,  existing 
paragraphs  37.6(f)(2)  and  (f)(3)  would  be 
redesignated  as  paragraphs  37.6(f)(3) 
and  (f)(4),  respectively.  In  addition, 
these  paragraphs  were  revised  in  this 
proposed  rule  to  make  them  easier  to 
understand,  and  to  adhere  more  closely 
to  the  language  of  WIA  Section 
188(a)(3).  The  proposed  revisions  are 
not  intended  to  alter  the  meaning  of 
these  paragraphs. 

20  CFR  Part  667 


Proposed  Paragraphs  667.266(b)(1)  and 
(2) 

The  prohibition  on  employing  and 
training  participants  in  religious 
activities  foimd  in  the  current  29  CFR 
37.6(f)(1)  is  also  set  forth  in  20  CFR 
667.266(b)(1)  of  ETA's  current 
regulations  implementing  WIA.  The 
proposal  would  revise  the  provisions  in 
20  CFR  667.266(b)(1)  to  conform  them 
to  the  proposed  revisions  to  29  CFR 
37.6(f)(1).  Thus,  paragraph  667.266(b)(1) 
in  the  proposed  rule  would  provide  tha't 
WIA  Title  I  financial  assistance 
provided  directly  from  the  State  or 
LWIA  to  a  religious  organization  may 
not  be  expended  for  religious 
employment  or  training.  Also,  proposed 
paragraph  667.266(b)(2)  would  provide 
that  WIA  Title  I  financial  assistance  may 
be  used  for  religious  employment  and 
training  where  the  State  or  LWIA  has  a 
mec.  lanism  for  providing  such 
assistance  that  gives  participants  a 
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genuine  and  independent  choice  among 
training  providers,  as  set  forth  in 
proposed  29  CFR  37.6(f)(2).  Further,  the 
ciurent  language  of  20  CFR 
667.266(b)(2)  sets  forth  the  prohibition 
on  employing  persons  to  carry  out 
construction,  operation,  or  maintenance 
of  facilities  used  for  religious 
instruction  or  religious  worship  that  is 
found  in  29  CFR  37.6(f)(1).  The  only 
change  proposed  to  existing  20  CFR 
667.266(b)(2)  is  to  revise  the  cross- 
references  to  29  CFR  37.6(f)(1)  and  (f)(2) 
to  29  CFR  37.6(f)(3)  and  (f)(4), 
respectively. 

Proposed  Paragraph  667.275(b) 

The  existing  language  of  20  CFR 
667.275(b)  also  refers  to  the  provision  in 
existing  29  CFR  37.6(f)  that  prohibits  the 
employment  and  training  of  participants 
in  religious  activities.  Accordingly,  the 
proposed  rule  would  revise  20  CFR 
667.275(b)  to  conform  to  the  proposed 
revisions  to  existing  29  CFR  37.6(f). 
Proposed  paragraph  667.275(b)  would 
provide  that  WIA  financial  assistance 
provided  directly  to  a  recipient  may  not 
be  expended  for  the  employment  or 
training  of  participants  in  religious 
activities,  but  that  WIA  Title  I  financial 
assistance  that  is  provided  indirectly 
may  be  used  to  train  participants  in 
religious  activities,  as  long  as  the  State 
or  LWIA  has  established  a  mechanism 
for  providing  such  assistance  that  gives 
participants  a  genuine  and  independent 
choice  among  training  providers 
(including  religious  and  non-religious 
proMders)  and  the  other  conditions 
outlined  in  29  CFR  29.37.6(f)(2)  are  met. 
Further,  proposed  paragraph  667.275(b) 
would  state  that  WIA  financial 
assistance  may  not  be  used  in 
employment  or  training  activities  that 
involve  the  cfnstruction  or  maintenance 
of  any  facility  used  for  religious 
instruction  or  a  place  of  worship,  but 
that  the  employment  of  participants  to 
maintain  a  facility  that  is  not  primarily 
or  inherently  devoted  to  religious 
instruction  or  worship  is  permitted  if 
the  organization  operating  the  facility  is 
part  of  an  organization  that  provides 
services  to  participants. 

in.  Regulatory  Procedures 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  reviewed  this  rule  imder 
Executive  Order  12866,  "Regulatory 
Planning  and  Review."  OMB  has 
determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order. 
However,  this  rule  is  not  an 
economically  significant  regulatory 
action  under  the  Order,  and  therefore, 


no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act     * 

The  proposed  rule  would  not 
substantially  change  the  existing 
obligation  of  recipients  or  entities 
operating  Federally-assisted  programs  or 
activities  to  apply  a  policy  of 
nondiscrimination  and  equal 
opportunity  in  employment  or  services. 
The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

Unfunded  Mandates  Reform  Act     • 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  proposed 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expend! tiu-es  by  any  State,  local,  and 
tribal-  governments. 

Paperwork  Reduction  Act 

The  proposed  rule  contains  no  new 
information  collection  requirements. 
Therefore,  it  is  not  subject  to  the 
Paperwork  Reduction  Act. 

Executive  Order  13132 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
13132  regarding  Federalism.  The 
proposed  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
requirements  of  section  6  of  Executive 
Order  13132  do  not  apply  to  this  rule. 

20  CFR  Part  667 

Employment,  Grant  programs — Labor. 
Reporting  and  recordkeeping 
requirements 

29  CFR  Part  37 

Administrative  practice  and 
procedure.  Discrimination,  Civil  rights. 
Equal  education  opportunity,  Equal 
employment  opportunity.  Grant 
programs — Labor,  Individuals  with 
disabilities.  Investigations.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  part  667.  subpart  B,  title  20  of 
the  Code  of  Federal  Regulations,  and 
part  37,  subpart  A,  title  29  of  the  Code 
of  Federal  Regulations,  are  amended  to 
read  as  set  forth  below. 


Signed  at  Washington,  DC  this  22nd  day  of 
September,  2003. 
Elaine  L.  Chao,  .     > 

Secretary  of  Labor. 

Title  20— Employees'  Benefits 

Chapter  V— Employment  and  Training 
Administration,  Department  of  L,abor 

PART  667— ADMINISTRATIVE 
PROVISIONS  UNDER  TITLE  I  OF  THE 
WORKFORCE  INVESTMENT  ACT  (WIA) 

1.  The  authority  citation  for  part  667 
is  revised  to  read  as  follows: 

Authority:  Section  506(c),  Pub.  L.  105-220, 
112  Stat.  1246  (20  U.S.C.  9276(c)). 

2.  In  §  667.266,  the  section  heading 
and  paragraph  (b)  are  revised  to  read  as 
follows: . 

§667.266    What  ace  the  limitations  ralalad 
to  religious  activities? 

***** 

(b)  Under  these  limitations:  ' 

(1)  WIA  title  I  financial  assistance 
provided  directly  from  the  State  or 
LWIA  to  a  religious  organization  may 
not  be  expended  for  religious 
employment  or  training.  This  limitation 
is  more  fully  described  at  29  CFR 
37.6(f)(1).  As  set  forth  in  29  CFR 
37.6(f)(2),  financial  assistance  provided 
under  title  I  of  WIA  may  be  used  to  train 
participants  in  religious  activities  where 
the  State  or  LWIA  has  established  a 
mechanism  for  providing  such  ' 
assistance  that  gives  participants  a 
genuine  and  independent  choice  among 
training  providers  (including  religious 
and  non-religious  providers),  that 
mechanism  permits  participants  to 
direct  the  financial  assistance  to  the 
provider  of  their  choice,  and  the 
provider  receiving  the  assistance 
otherwise  satisfies  the  requirements  of 
the  program. 

(2)  Under  29  CFR  37.6(f)(3), 
participants  must  not  be  employed 
under  title  I  of  WL\  to  carry  out  the 
construction,  operation,  or  maintenance 
of  any  part  of  any  facility  that  is  used 
or  to  be  used  for  religious  instruction  or 
as  a  place  for  religious  worship. 
However,  as  discussed  in  29  CFR 
37.6(f)(4),  WIA  financial  assistance  may 
be  used  for  the  maintenance  of  a  facility 
to  the  extent  that  it  is  not  primarily  or 
inherently  devoted  to  religious 
instruction  or  religious  worship  and 
provided  that  the  organization  operating 
the  facility  is  part  of  a  program  or 
activity  providing  services  to  WIA 
participants.  (WIA  sec.  188(a)(3).)     ' 
***** 

3.  In  §667.275,  the  section  heading 
and  paragraph  (b)  are  revised  to  read  as 
follows: 
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§667.27$    What  are  a  recipient's 
oMIgatlona  to  ensure  nondiscriminatkNi 
and  equai  opportunity,  as  well  as 
noinparticipation  in  religious  activities? 

*        *        *        *        * 

(b)  Under  29  CFR  37.6(0.  WIA 
financial  assistance  provided  directly  to 
a  recipient  may  not  be  expended  for 
religious  employment  or  training,  but 
financial  assistance  provided  under  title 
I  of  WIA  may  be  used  to  train 
participants  in  religious  activities,  as 
long  as  the  State  or  LWIA  has 
established  a  mechanism  for  providing 
such  assistance  that  gives  participants  a 
geruine  and  independent  choice  among 
training, providers  (including  religious 
and  non-religious  providers),  that 
mechanism  permits  participants  to 
direct  the  financial  assistance  to  the 
provider  of  their  choice,  and  the 
provider  receiving  the  assistance 
otherwise  satisfies  the  requirements  of 
the  program.  WIA  financial  assistance 
may  not  be  used  in  employment  or 
tpaining  activities  that  involve  the 
construction,  or  maintenance  of  any 
facility  used  for  religious  instruction  or 
as  a  place  of  worship,  but  the  - 
employment  of  participants  to  maintain 
a  facility  to  tho  extent  that  it  is  not 
primarily  or  inherently  devoted  to 
religious  instruction  or  worship  is  , 
permitted,  and  provided  that  the 
organization  operating  the  facility  is 
part  of  a  program  or  activity  that 
provides  services  to  participants. 


Title  29— Lab4r 

Subtitle  A — Office  of  the  Secretary 

PART  37— IMPLEMENTATION  OF  THE 
NONDISCRIMI  NATION  AND  EQUAL 
OPPORTUNIT  Y  PROVISIONS  OF  THE 
WORKFORCq  INVESTMENT  ACT  OF 
1998  (WIA) 

1 .  The  authdrity 
continues  to  «  ad 


1811 


Authority: 

136(e),  172(a 
186,  187  and 
Investment  Act 
seq.:  Title  VI  of 
as  amended,  42 
504  of  the  RehaUi 
amended,  29  U. 
Discrimination 
U.S.C.  6101;  anc 
Amendments  of 
1681. 


2.  In  §37.6, 
read  as  foUowi 


§37.6    Whatsi^mc 
actions,  tMsed 
than  disability, 


citation  for  part  37 
as  follows: 


Sections  134(b),  136(d)(2)(F), 
lt3(c),  185(c)(2),  185(d)(1)(E), 

of  the  Workforce 
of  1998,  29  U.S.C.  2801,  e< 
1  he  Civil  Rights  Act  of  1964, 
J.S.C.  2000d,  et  seq.;  Section 
ilitation  Act  of  1973,  as 
.C.  794;  the  Age 
,  let  of  1975,  as  amended,  42 
Title  IX  of  the  Education 
1972,  as  amended,  20  U.S.C. 


paragraph  (f)  is  revised  to 


discriminatory 
in  prohibited  grounds  other 
I  ire  prohibited  by  this  part? 


(f)(1)  No  fini  ncial  assistance  provided 
directly  from  t  le  State  or  LWIA  to  a 
religious  orgai  ization  may  be  expended 
for  religious  ei  tiployment  or  training. 
For  pm-poses  t  f  this  peiragraph,  the  term 
"direct"  means  financial  assistance  that 
is  provided  at  the  direction  of  a 
governmental  mtity,  or  an  intermediate 
organization  v  ith  the  same  duties  as  a 
governmental  mtity  under  this  program, 
as  opposed  to  inancial  assistance  that 
an  organizatio  i  receives  as  a  result  of 
the  genuine  ar  d  independent  choice  of 
the  beneficiary. 

(2)  A  recipient  may  permit  WIA  title 
I  financial  assiptance  to  be  used  to  train 
participants  iii  religious  activities  if: 


(i)  The  State  or  LVVIA  has  established 
a  mechanism  for  providing  s     h 
financial  assistance  that  gives 
participants  a  genuine  and  independent 
choice  among  training  providers 
(including  religious  and  non-religious 
providers); 

(ii)  The  mechanism  established  by  the 
State  or  LWIA  includes  an  Individual 
Training  Account  (IT A),  voucher, 
coupon,  certificate,  or  other  similar 
procedure  through  which  participants 
direct  the  WIA  Title  I  financial 
assistance  to  the  provider  of  their 
choice;  and 

(iii)  The  selected  provider  otherwise 
satisfies  the  requirements  of  the 
program. 

(3)  Except  under  the  circumstances 
described  in  paragraph  (f)(4)  below,  a 
recipient  must  not  permit  participants 
to  engage  in  employment  or  training 
activities  that  involve  the  construction, 
operation,  or  maintenance  of  any 
facility,  or  any  part  of  a  facility,  that  is 
used,  or  will  be  used,  for  religious 
instruction  or  as  a  place  of  religious 
worship. 

(4)  A  recipient  may  permit 
participants  to  engage  in  employment  or 
training  activities  that  involve  the 
maintenance  of  a  facility  that  is  used,  or 
will  be  used,  for  religious  instruction  or 
religious  worship. 

(i)  To  the  extent  that  the  facility  is  not 
primarily  or  inherently  devoted  to 
religious  instruction  or  religious 
worship,  and 

(ii)  Provided  that  the  organization 
operating  the  facility  is  part  of  a 
program  or  activity  providing  services  to 
participants. 

[FR  Doc.  03-24296  Filed  9-29-03;  8:45  am] 
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Department  of  Labor 

Office  of  Federal  Contract  Compliance 
Programs 


41  CFR  Part  60-1 

Affirmative  Action  and  Nondiscrimination 

Obligations  of  Government  Contractors, 

Executive  Order  11246,  as  Amended; 

Exemption  for  Religious  Entities;  Final 

Rule 
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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Part  60-1 
RIN  1215-AB39 

Affirmative  Action  and . 
Nondiscrimination  Obligations  of 
Government  Contractors,  Executive 
Order  11246,  as  amended;  Exemption 
for  Religious  Entitles 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Employmept 
Standards  Administration,  Labor. 
ACTION:  Final  rule. 

summary:  The  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  is 
amending  the  regulations  implementing 
Executive  Order  11246,  as  amended,  to 
incorporate  the  exemption  for  religious 
'  entities  prescribed  by  Executive  Order 
13279.  Executive  Order  11246.  as 
amended,  prohibits  Government 
contractors  and  subcontractors,  and 
federally  assisted  construction 
contractors  and  subcontractors  from 
discriminating  in  employment,  and 
requires  these  contractors  to  take 
affirmative  action  to  ensure  that 
employees  and  applicants  are  treated 
without  regard  to  race,  color,  religion, 
sex,  or  national  origin.  Section  4  of 
Executive  Order  13279  amends  Section 
204  of  Executive  Order  11246,  as 
amended,  to  exempt  religious 
corporations,  associations,  educational 
institutions  and  societies  from  certain 
nondiscrimination  requirements. 
EFFECTIVE  DATES:  These  regulations  are' 
effective  October  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  I.  Melvin,  Director,  Division  of 
Policy,  Planning  and  Program 
Development.  OfCCP,  Room  C-3325, 
200  Constitution  Avenue,  NW.,~ 
Washington,  DC  20210.  Telephone  (202) 
693-0102  (voice),  (202)  693-1308 
(TTY).  Copies  of  this  rule  in  alternative 
formats  may  be  obtained  by  calling  (202) 
693-0102  (voice)  or  (202)  693-1308 
(TTY).  The  alternative  formats  available 
are  large  print,  electronic  file  on 
computer  disk,  and  audiotape.  The  rule 
also  is  available  on  the  Internet  at  http:/ 
/www.dol.gov/dol/esa. 
SUPPLEMENTARY  INFORMATION: 

Background 

Executive  Order  11246,  as  amended, 
prohibits  employment  discrimination 
and  establishes  affirmative  action 
requirements  for  nonexempt 
Govenunent  contractors  and 
subcontractors,  and  federally  assisted 


construction 
subcontractors 
Order  11246. 


as 


t  ipt  I 


igati(  ns 


npt 


every  non-exei 
subcontract 
opportunity 
nondiscrimination 
action  obli; 
subcontractor 
its  Govemmen 
Each  non-exe 
subcontractor 
its  Govemmen 
discriminate  o 
religion,  sex,  oi 
take  affirmativ 
applicants  eire 
employees  are 
employment, 
race,  color 


c()ntractors  and 

Section  202  of  Executive 
amended,  requires  that 
contract  and 
in(  lude  an  equal 
cUuse,  which  specifies  the 
and  affirmative 
each  contractor  or 
4ssumes  as  a  condition  of 
contract  or  subcontract, 
contractor  and  > 
{ grees,  as  a  condition  of 
contract,  not  to 
the  basis  of  race,  color, 
national  origin  and  to 
action  to  ensure  that 
mployed.  and 
jeated  during 
thout  regard  to  their 
ion,  sex,  or  national 


VI 


reli  I 


origin. 

On  Decembe  • 
George  W.  Bust 
13279,  "Equal 
Faith-Based  antl 
Organizations 
77141  (December 
Executive  Orde  r 
204  of  Executi^  e 
amended,  by  a( 
religious  corpo  rations 
educational  ins  titutions 
The  amendmei  it 
Executive  Ordqr 
pertinent  part. 


12,  2002,  President 
issued  Executive  Order 
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Community 
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13279  amends  Section 
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vith  the  carrying  on  by  such 
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requirelnents  contained  in  this 
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Under  Title  VII  of  the  Civil 
Section  702  of  the 
provides  that: 
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ment  of  individuals  of 
to  perform  work 
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Revised  Sectio  i 


Section  60-1 .5 

Today's  fina 
regulation  at  4 


Exemptions 

rule  amends  the 
CFR  60-1, 5(a)  by 


adding  a  new  paragraph  (5)  that  sets 
forth  the  text  of  the  amendment  to 
Section  204  of  Executive  Order  11246, 
as  amended,  which  provides  the 
exemption  for  religious  corporations, 
associations,  educational  institutions 
and  societies.  In  the  final  rule,  the  text 
of  the  amendment  to  Section  204  has 
been  modified  slightly;  for  purposes  of 
clarity  "Executive  Order  11246,  as 
amended"  has  been  substituted  for  "this 
Order."  The  existing  paragraphs  (5)  and 
(6)  in  §  60-1. 5(a)  have  been  redesignated 
as  paragraphs  (6)  and  (7)  respectively,  in 
the  final  rule. 

Regulatory  Procedures 

Publication  in  Final 

The  Department  of  Labor  has 
determined  that  this  rulemaking  need 
not  be  published  as  a  proposed  rule,  as 
generally  required  by  the 
Administrative  Procedure  Act  (APA).  5 
U.S.C.  553,  Rulemaking  is  not  required 
to  implement  the  new  exemption  for 
religious  entities.  The  exemption  for 
religious  corporations,  associations, 
educational  institutions,  and  societies 
was  effected  by  the  President's 
amendment  to  Section  204  of  Executive 
Order  11246,  as  amended,  which  was 
published  in  the  Federal  Register.  This 
rule  simply  incorporates  the 
amendment  to  Section  204  in  the 
regulation  at  41  CFR  60-1. 5  (a)  so  as  to 
provide  additional  notice  of  this  change 
in  coverage  under  Executive  Order 
11246,  as  amended.  The  amendment  to 
the  rule  directly  tracks  the  President's 
amendment  to  that  Order,  and  the 
Department  of  Labor  may  not,  in 
response  to  public  comment,  change  or 
decline  to  implement  this  amendment. 
Consequently,  there  is  good  cause  for 
finding  that  the  notice  and  public 
comment  procedure  is  unnecessary  and 
contrary  to  the  public  interest,  pursuant 
to  Section  553(b)(B)  of  the  APA. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  OMB  has 
determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order. 
However,  this  rule  is  not  an 
economically  significant  regulatory 
action  under  the  Order,"  and  therefore, 
no  regulatory  impact  analysis  is  has 
been  prepared. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule 
under  5  U.S.C.  553(b)(B),  the 
requirements  of  the  Regulatory 
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Flexibility  Act,  pertaining  to  regulatory 
flexibility  analysis,  do  not  apply  to  this 
rule.  In  any  event,  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  • 

Unfunded  Mandates  Reform 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  rule  does 
not  include  any  Federal  mandate  that 
may  result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  or 
by  the  private  sector. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  thisrule  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

Executive  Order  13132  (Federalism} 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  13132 
regarding  Federalism.  This  rule  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 


requirements  of  Section  6  of  Executive 
Order  13132  do  not  apply  to  this  rule. 

Congressional  Review  Act 

-,     This  final  rule  is  not  a  major  rule  for 
purposes  of  the  Congressional  Review 
Act. 

List  of  Subjects  in  41  CFR  Part  60-1 

Administrative  practice  and 
procedure,  Equal  employment 
opportunity,  Government  contracts,  . 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Part  60-1  is  amended 
as  set  forth  below: 

Signed  at  Washington,  DC,  this  22  day  of 
September  2003. 

Elaine  L.  Chao, 

Secretary  of  Labor. 

Victoria  A.  Lipnic, 

Assistant  Secretary  for  Employment 
Standards. 

Charles  E.  James,  Sr.. 

Deputy  Assistant  Secretar\' for  Federal 
Contract  Compliance. 

PART  60-1— OBLIGATIONS  OF. 
CONTRACTORS  AND 
SUBCONTRACTORS 

■  1.  The  authority  citation  for  part  60-1 
is  revised  to  read  as  follows: 


Authority:  Sec.  201,  E.O.  11246,  30  FR 
12319.  3  CFR.  1964-1965  Comp..  p.  339.  as 
amended  by  E.O.  11375.  32  FR  14303.  3  CFR. 
-  1966-1970  Comp..  p.  684,  E.O.  12086,  43  FR 
46501,  3  CFR,  1978  Comp..  p.  230  and  E.O. 
13279.  67  FR  77141,  3  CFR.  2002  Comp..  p. 
258. 

■  2.  In  §  60-1. 5(a).  paragraphs  (a)(5)  and 
(a)(6)  are  redesignated  as  paragraphs 
(a)(6)  and  (a)(7)  respectively,  and  a  new 
paragraph  (a)(5)  is  added  to"  read  as 
follows: 

§60-1.5    Exemptions 

(a)  *  *  * 

(5)  Contracts  with  religious  entities. 
Section  202  of  Executive  Order  11246, 
as  amended,  shall  not  applv  to  a 
Government  contractor  or  subcontractor 
that  is  a,  religious  corporation, 
association,  educational  institution,  or 
society,  with  respect  to  the  employment 
of  individuals  of  a  particular  religion  to 
perform  work  connected  with  the 
carrying  on  by  such  corporation, 
association,  educational  institution,  or 
society  of  its  activities.  Such  contractors 
and  subcontractors  are  not  exempted  or 
excused  from  cornplying  with  the  other 
requirements  contained  in  this  Order. 
***** 

[FR  Doc.  03-24295  Filed  9-29-03;  8:45  am] 
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Based  Organizations;  Providing  for  Equal 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  92, 570, 572, 574, 576, 
582,  583,  and  585 

[Dociwt  No.  FR-4782-F-4)2] 

RIN  2S01-AC89 

Participation  In  HUD  Programs  by 
Faitt>-Bassd  Organizations;  Providing 
for  Equal  Treatment  of  all  HUD 
Program  Participants 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

summary:  This  final  rule  revises  HUD 
regulations  to  remove  barriers  to  the 
participation  of  faith-based 
organizations  in  certain  HUD  programs. 
In  general,  no  group  of  applicants 
competing  for  HUD  funds  should  be 
subject,  as  a  matter  of  HUD's  discretion, 
to  greater  or  fewer  requirements  than 
other  organizations  solely  because  of 
their  religious  character  or  affiliation,  or 
absence  of  religious  character  or 
affiliation.  Applicants  for  HUD  funds 
and  those  applicants  selected  to  receive 
HUD  funding  should  generally  be 
subject  to  the  same  requirements.  The 
purpose  of  the  revisions  made  by  this 
rule  is  to  ensure  that  faith-based 
organizations  are  able  to  compete  on  an 
equal  footing  with  other  organizations 
for  HUD  funding.  This  final  rule  follows 
publication  of  a  Janyary  6,  2003, 
proposed  rule  and  takes  into 
consideration  the  public  comments 
recjvved  on  the  proposed  rule. 
DATES:  Effective  Date:  October  30,  2003. 
FOR  FURTHER  INFORMATKNH  CONTACT: 
Ryan  Streeter,  Director,  Center  for  Faith- 
Based  and  Community  Initiatives, 
Department  of  Housing  and  Urban 
Development,  Room  10184, 451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone:  (202)  708-2404  (this  is  not  a 
toll-firee  niunber).  Hearing-  or  speech- 
impaired  individuals  may  access  this 
telephone  number  through  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 

For  program  specific  information, 
contact  the  following  offices  in  HUD's 
Office  of  Community  Planning  and 
Development:  For  the  HOME  Program 
and  the  HOPE  for  Homeownership  of 
Single  Family  Homes  (HOPE  3) 
Prt^ram,  Virginia  Sardone,  Director, 
Program  Policy  Division,  Office  of 
Affordable  Housing  Programs,  (202) 
708-2864;  for  the  Conmnmity 
Development  Block  Grants  Program, 
Robert  Duncan,  Office  of  Block  Grant 
Assistance,  (202)  708-3587;  and  for  the 
remaining  programs,  John  Garrity, 
Office  of  Special  Needs  Assistance 


Programs,  (202 )  708-^300.  (These 
numbers  are  n  )t  toU-ft-ee  numbers.) 
Hearing-  or  spi  «ch-impaired  individuals 
may  access  the  se  telephone  numbers 
through  TTY  h  y  calling  the  toll-free 
Federal  Infom  ation  Relay  Service  at  1- 
800-877-833SW 
SUPPLEMENTARV  INFORMATION: 

I.  Backgroundj— The  January  6,  2003, 
Proposed  Rula 

On  January  1  2003  (68  FR  648),  HUD 
published  a  prpposed  rule  to  amend 
certain  HUD  regulations  that  imposed 
(or  appeared  toimpose)  unwarranted 
barriers  to  the  jarticipation  of  faith- 
based  organiza  tions  in  HUD  programs. 
}\UD  recogniz(  s  that  faith-based 
organizations  i  re  an  important  part  of 
the  social  services  network  of  the 
United  States,  offering  a  multitude  of 
social  serviceslto  those  in  need.  These 
organizations  frequently  have  the 
experience  that  HUD  seeks  to 
administer  social  services  to 
beneficiaries  under  HUD  programs. 
Consistent  with  the  President's 
Executive  Order  13198  (Agency 
Responsibilities  with  Respect  to  Faith- 
Based  and  Community  Initiatives), 
issued  January!  31.  2001  (66  FR  8497), 
HUD  undertook  a  comprehensive 
review  of  its  piogram  requirements  and 
regulations,  particularly  those  that 
would  be  exp«:ted  to  attract  interest 
and  participatmn  by  nonprofit 
organizations.  Executive  Order  13198 
directed  five  agencies,  including  HUD, 
to  undertake  tjis  review  and  to  take 
steps  to  ensura  that  Federal  policy  and 
programs  are  fi  illy  open  to  faith-based 
community  gr(  ups  in  a  manner  that  is 
consistent  witl  i  the  Constitution. 

In  response  1  o  the  directive  of  the 
President's  Executive  Order,  HUD 
identified  regulations  for  eight  programs 
administered  bry  HUD's  Office  of 
Community  Planning  and  Development 
that  imposed  (or  appeared  to  impose) 
barriers  to  participation  of  faith-based 
organizations  ii  these  programs.  HUD's 
proposed  rule  of  January  6,  2003,  was 
designed  to  eliminate  these  barriers  and 
to  ensure  that  uiese  HUD  programs  are 
open  to  all  qualified  organizations, 
regardless  of  ttjeir  religious  character. 
The  January  6,  2003,  rule  proposed  to 
amend  the  regi  ilations  for  the  following 
HUD  programs ; 

1.  HOME  Ini  estment  Partnerships  (24 


CFR  part  92); 

2.  Communi 
Grants  (CDBG) 


3.  Hope  for  I  omeownership  of  Single 


Family  Homes 
572)1 


>  Funds  are  no 
HOPE  3  program; 


y» Development  Block 
(24  CFR  part  570); 


(HOPE  3)  (24  CFR  part 


Ic  iger  being  appropriated  for  the 
1  owever,  the  part  572  regulations 


4.  Housing  Opporttmities  for  Persons 
With  AIDS  (HOPWA)  (24  CFR  part  574); 

5.  Emergency  Shelter  Grants  (ESG)  (24 
CFR  part  576);. 

6.  Shelter  Plus  Care  (24  CFR  part  582); 

7.  Supportive  Housing  (24  CFR  part 
583);  and 

8.  Youthbuild  (24  CFR  part  585). 
The  January  6,  2003,  rule  proposed  to 

amend  each  set  of  program  regulations 
to  achieve  the  following  objectives: 

1.  Clarify  that  organizations  are 
eligible  to  participate  in  HUD  programs 
without  regard  to  their  religious 
character  or  affiliation.  The  proposed 
amendments  clarified  that  faith-based 
organizations  are  eligible  to  compete  for 
funding  on  the  same  basis  and  under  the 
same  eligibility  requirements  as  all 
other  nonprofit  organizations.  The  fact 
that  an  organization  is  a  faith-based 
organization  is  not  a  basis  for  exclusion 
from  a  competition  for  HUD  funds.  The 
Federal  government,  as  well  as  State 
and  local  governments  administering 
funds  under  HUD  programs,  are 
prohibited  from  discriminating  against 
organizations  on  the  basis  of  religion  or 
their  religious  character. 

2.  Clearly  delineate  eligible  and 
ineligible  uses  of  HUD  funds  for  all 
program  participants.  "The  proposed 
rule  provided  that  eligible  and  ineligible 
uses  of  HUD  funds  are  applicable  to  all 
recipients  of  HUD  funds.  The  proposed 
rule  provided  that  a  recipient 
organization  may  not  use  direct  HUD 
fimds  to  support  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  If  the 
participating  organization  engages  in 
these  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  directly 
funded  with  HUD  assistance,  and 
participation  must  be  voluntary  for  the 
beneficiaries  of  the  HUD-funded 
programs  or  services.  This  requirement 
ensines  that  HUD  fimds  provided 
directly  to  any  recipient  are  not  used  to 
support  inherently  religious  activities. 
TMs  restriction  does  not  mean  that  an 
organization  that  receives  HUD  funds 
cannot  engage  in  inherently  religious 
activities.  It  means  that  an  organization 
cannot  pay  for  these  activities  with 
direct  HUD  funds. 

3.  Clarify  thai  faith-based 
organizations  will  retain  their 
independence.  The  proposed  rule 
clarified  that  a  faith-based  organization 
that  participates  in  HUD  programs  will 


remain  in  place  to  provide  regulatory  guidance  to 
existing  HOPE  3  grantees.  The  regulations  in  part 
572  are  included  within  the  scope  of  this  rule  to 
reflect  the  regulatory  revisions  applicable  to  faith- 
based  participation  and  ensure  their  consistency 
with  the  similar  regulations  in  the  other  parts 
covered  by  this  final  rule. 
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retain  its  independence  and  may 
continue  to  carry  out  its  mission, 
including  the  practice  and  expression  of 
its  religious  beliefs,  provided  that  it 
does  not  use  direct  HUD  funds  to 
support  any  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  Among 
other  things,  faith-based  organizations 
may  use  space  in  their  facilities  to 
provide  HUD-funded  services,  without 
removing  religious  art,  icons,  scriptures, 
or  other  religious  symbols.  In  addition, 
a  faith-based  organization  participating 
in  a  HUD  program  may  retain  religious 
terms  in  its  organization's  name,  select 
its  board  members  on  a  religious  basis, 
and  include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

4.  Emphasize  that  participating 
organizations  cannot  discriminate  in 
providing  assistance.  The  proposed  rule 
clarified  that  an  organization  that 
participates  in  a  HUD  program  shall  not, 
in  providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief.  Accordingly,  faith-based 
organizations,  in  providing  services 
funded  in  whole  or  in  part  by  HUD,  may 
not  discriminate  against  current  or 
prospective  program  beneficiaries  on 
the  basis  of  religion  or  religious  belief. 

5.  Clarify  that  HUD  funds  may  not  be 
used  for  acquisition,  construction,  or 
rehabilitation  of  structures  to  the  extent 
those  structures  are  used  for  inherently 
religious  activities.  The  proposed  rule 
clarified  that  HUD  funds  may  be  used . 
for  the  acquisition,  construction,  or 
rehabilitation  of  structures  only  to  the 
extent, that  those  structures  are  used  for 
conducting  eligible  activities  under  the 
specific  HUD  program.  Where  a 
structure  is  used  for  both  eligible  and 
inherently  religious  activities,  the 
proposed  rule  clarified  that  HUD  funds 
may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities. 

6.  Remove  additional  assurance 
requirements  imposed  only  on  faith- 
based  organizations.  The  proposed  rule 
removed  those  provisions  of  HUD's 
regulations  that  required  only  faith- 
based  organizations  to  provide 
assurances  that  they  would  conduct 
eligible  program  activities  in  a  manner 
that  is  "ft-ee  from  religious  influences." 
HUD  imposes  no  comparable  assurance 
requirements  in  any  other  cohtext.  HUD 
determined  that  it  is  inappropriate  to 
require  that  only  faith-based 
organizations  submit  additional 
assurances  of  compliance  with  program 
requirements  above  and  beyond  those 


that  any  other  applicant  or  recipient  is 
required  to  provide.  All  organizations 
that  participate  in  HUD  programs, 
including  faith-based  organizations, 
must  carry  out  eligible  activities  in 
accordance  with  all  program 
requirements  and  other  applicable 
requirements  governing  the  conduct  of 
HUD-funded  activities,  including  those 
prohibiting  the  use  of  direct  HUD  funds 
to  engage  in  inherently  religious 
activities.  In  addition,  to  the  extent  that 
HUD's  regulations  may  have 
disqualified  faith-based  organizations  or 
indicated  that  faith-based  organizations 
could  be  disqualified  from  participating 
in  HUD's  programs  because  the 
organizations  are  motivated  or 
influenced  by  religious  faith  to  provide 
social  services,  the  proposed  rule 
clarified  that  this  type  of  restriction  is 
inconsistent  with  governing  law. 
7.  Clarify  the  inapplicability  of 
Executive  Order  11246  in  the  context  of 
grants.  The  proposed  rule  amended  the 
CDBG  regulations  to  provide  that 
Executive  Order  (E.O.)  11246  (Equal 
Employment  Opportunity),  regarding 
equal  employment  opportunity,  and  the 
implementing  regulations  issued  by  the 
Department  of  I>abor  at  41  CFR  part  60, 
do  not  apply  to  ODBC  grantees. 

n.  Significant  Differences  Between  the 
January  6,  2003,  Proposed  Rule  and 
This  Final  Rule 

This  final  rule  follows  publication  of 
the  January  6,  2003.  proposed  rule  and 
takes  into  consideration  the  public 
comments  received  on  the  proposed 
rule.  After  consideration  of  the  public 
comments,  the  significant  changes  made 
at  the  final  rule  stage  are  the  following: 

1.  Clarification  of  applicability  of 
nondiscrimination  requirements.  Some 
public  commenters  questioned  whether 
the  rule  would  reverse  or  supersede  the 
applicability  to  program  participants  of 
nondiscrimination  requirements.  To  the 
extent  that  statutory  nondiscrimination 
requirements  applied  to  participants  in 
the  HUD  programs  that  were  the  subject 
of  the  January  6,  2003,  proposed  rule, 
those  statutory  requirements  continue  to 
apply.  They  are  not  altered  by  this  rule. 

2.  Clarification  of  when  HUD  funds 
may  be  used  for  acquisition, 
construction,  or  rehabilitation  of  real 
property.  The  final  rule  clarifies  that 
HUD  funds  may  not  be  used  for 
acquisition,  construction,  or 
rehabilitation  of  sanctuaries,  chapels,  or 
any  other  rooms  that  a  religious 
congregation  that  is  a  recipient  or 
subrecipient  of  HUD  assistance  uses  as 
its  principal  place  of  worship.  Separate 
rooms  located  in  a  structure  that  contain 
sanctuaries,  chapels,  or  other  rooms  that 
a  HUD-funded  religious  congregation 


uses  as  its  principal  place  of  worship, 
however,  may  qualify  for  such 
assistance  to  the  extent  that  they  are  : 
used  for  eligible,  HUD-funded  activities. 
This  final  rule  also  clarifies  the  rules 
governing  disposition  of  HUD-improved 
real  property  after  the  term  of  the  grant 
and  where  there  is  a  change  in  the  use 
of  the  property.  The  following  provide 
examples  of  application  of  the  revised 
rule: 

Example  1.  A  one-room  church  applies  for 
CDBG  funds  to  make  several  necessary 
repairs.  On  Sunday  morning,  the  church 
serves  as  a  place  for  congregational  worship. 
Ehuing  weekdays,  the  church  is  used  to 
operate  a  "soup  kitchen"  for  homeless 
individuals.  Accordingly,  except  for  the  few 
hours  on  Sunday  morning  when  the  church 
holds  worship  services,  the  one-room  church 
is  used  for  the  purpose  of  providing  meals  to 
homeless  individuals — a  purpose  that  is 
eligible  for  HUD  assistance.  The  one-room 
church  is  ineligible  for  CDBG-funded 
improvements  because  it  is  the 
congregation's  principal  place  of  worship. 

Example  2.  A  synagogue  with  several  • 
rooms  applies  for  CDBG  funds  to  make 
necessary  repairs  to  its  "soup  kitchen,"  ' 
which  is  operated  from  two  rooms  located 
within  tbe  synagogue  basement.  The 
congregation  does  not  use  these  rooms  as  its 
principal  place  of  worship;  they  are  used 
exclusively  for  the  "soup  kitchen." 
Accordingly,  repairs  to  \h»  two  rooms  are 
eligible  for  CDBG  assistance. 

Example  3.  A  church  applies  for  HUD 
funding  to  construct  a  homeless  shelter, 
which  will  contain  several  rooms  for  use  as 
a  shelter  as  well  as  a  one-room  chapel  to  be 
used  for  weekly  religious  services  and 
nightly  prayer  meetings.  With  the  exception 
of  the  chapel,  the  homeless  shelter  will  be 
used  exclusively  for  eligible  HUD-funded 
activities;  no  inherently  religious  acUvilies, 
such  as  worship  or  religious  instruction,  will 
be  conducted  outside  of  the  chapel. 
Homeless  individuals  staying  at  the  shelter 
will  be  offered  the  opportunity  to  participate 
in  the  religious  senices,  but  attendance  will 
be  purely  voluntary.  KUD  may  assist  the 
construction  on  a  prorated  basis,  excluding 
the  costs  of  the  chapel. 

Example  4.  A  mosque  purchases  an 
abandoned  church  and  applies  for  HUD 
funding  to  renovate  it  and  use  it  as  an  elderly 
daycare  center.  The  planned  renovation  will 
retain  the  existing  exterior  facade  of  the 
former  church,  including  the  stained-glass 
windows.  No  inherently  religious  activities 
will  be  conducted  within  the  new  daycare 
center.  Although  the  proposed  rehabilitation 
involves  a  building  formerly  used  as  a 
church,  the  entire  renovation  is  eligible  for 
HUD  funding  because  the  building  will  be 
used  solely  for  eligible  HUD  activities. 

3.  Clarification  of  Applicabilitv  of 
E.O.  11246.  The  proposed  rule's' 
exclusion  of  E.O.  11246  from  the  CDBG 
regulations  was  intended  only  to  reflect 
the  exemption  of  religious  organizations 
from  the  religious  nondiscrimination 
requirements  of  E.O.  11246,  as  provided 
in  an  amendment  to  E.O.  11246  by  E.O. 
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13279  (Equal  Protection  of  the  Laws  for 
Faith-Based  and  Conununity 
Organizations),  issued  by  President 
Bush  on  December  12.  2002.  The  final 
rule  reinstates  the  reference  to  E.O. 
11246  in  the  CDBG  regulations,  and 
includes  the  amendment  to  E.O.  11 246 
by  E.O.  13279,  thus  making  E.O.  11246, 
as  amended,  applicable  to  HUD  grantees 
to  the  same  extent  that  it  would 
otherwise  apply. 

4.  Clarification  regarding  the 
commingling  of  funds.  This  final  rule 
clarifies  that  if  a  State  or  local 
government  voluntarily  contributes  its 
own  funds  to  supplement  federally 
funded  activities,  the  State  or  local 
government  has  the  option  to  segregate 
the  Federal  funds  or  commingle  them. 
However,  if  the -funds  are  commingled, 
the  requirements  of  this  final  rule  apply 
to  all  of  the  commingled  funds. 

in.  Discussion  of  the  Public  Comments 
.Received  on  the  January  6,  2003. 
Proposed  Rule 

The  public  comment  period  on  the 
proposed  rule  closed  on  March  7,  2003. 
HUD  received  188  public  comments  on 
the  proposed  rule.  Comments  were 
received  from  members  of  Congress, 
faith-based  organizations,  public 
housing  agencies  (PHAs)  and  other  State 
and  local  community  development 
agencies  (as  well  as  the  national 
organizations  representing  PHAs  and 
these  State  and  local  agencies), 
advocates  of  low-income  housing, 
organizations  concerned  about  First 
Amendment  issues,  law  firms,  and  other 
interested  members  of  the  public. 

Approximately  eight  commenters 
expressed  support  for  the  proposed  rule, 
without  reser\'ation  or  request  for 
change.  The  conunenters  commended 
HUD  for  issuing  the  proposed  rule, 
writing  that  the  changes  "are  long 
overdue."  The  commenters. stated  their 
belief  that  the  regulatory  changes 
proposed  by  HUD  are  consistent  with 
constitutional  principles,  and  that  the 
"proposed  regulation  not  only 
eliminates  unnecessary  obstacles,  but 
retains  those  restrictions  necessary 
under  the  Establishment  Clause."  One 
of  the  commenters  urged  HUD  to 
expand  the  scope  of  the  proposed  rule 
to  include  all  HUD  programs,  and  not  to 
limit  regulatory  changes  to  the  eight 
commimity  development  programs 
identified  in  the  rule. 

The  majority  of  commenters  opposed 
the  proposed  rule  or  expressed  strong 
reservations  aboirt  the  rule.  The  reasons 
for  opposition  or  reservation  varied.  In 
some  instances,  these  commenters 
supported  the  overall  goals  of  the 
proposed  rule,  but  were  concerned 
about  certain  aspects  of  the  proposal. 


The  majority  o  '  the  commenters 
expressed  con(  em  that  the  proposed 
regulatory  changes  would  conflict  with 
the  Establishment  Clause  and  related 
Supreme  Court  cases  by  authorizing 
Federal  fundin  i  for  churches  and  other 
"pervasively  si  ctarian  organizations." 
Other  commenjters  expressed  concerns 
about  the  civil  jrights  implication  of  the 
proposed  rule,  writing  that  the  proposed 
changes  woulc  open  the  door  to 
discriminatory  practices  b^  faith-based 
organizations.  Dther  commenters 
objected  to  anj  Federal  funding  for 
faith-based  org  uiizations  on  policy 
grounds. 

The  followii  g  sections  of  this 
preamble  presi  nt  a  more  detailed 
discussion  of  t  le  most  significant  issues 
and  concerns  t  lised  by  the  public 
commenters  oi  the  January  6,  2003, 
proposed  rule  md  HUD's  responses  to 
these  commen  s.  The  summary  of  the 
public  commei  its  is  organized  as 
follows: 

Section  IV  o  this  preamble  discusses 
general  comm«  nts  on  the  proposed  rule. 

Section  V  of  this  preamble  discusses 
the  comments  egarding  faith-based 
activities. 

Section  VI  o  this  preamble  discusses 
the  conunents  egarding  the  use  of 
religious  art,  ic  ons,  scriptures,  and  other 
religious  symb  jls. 

Section  VII  c  f  this  preamble  discusses 
the  comments  egarding 
nondiscrimina  ion  in  providing 
assistance. 

Section  VIII  )f  this  preamble 
discusses  the  c  Dmments  regarding 
Executive  Ord(  ir  11246  and 
consideration  ( if  religion  in  employment 
decisions. 

Section  IX  o  this  preamble  discusses 
the  comments  regarding  structures  used 
for  religious  ac  tivities. 

Section  X  of  this  preamble  discusses 
the  comments  -egarding  the  removal  of 
the  assurance  i  equirements. 

IV.  General  Cc  mments 

Several  com:  nenters  submitted 
conunents  on  t  le  proposed  rule 
generally,  and  lid  not  raise  issues  or 
questions  abou  I  a  specific  regulatory 
change. 

Comment:  h  sufficient  justification  for 
the  proposed  nile.  Several  commenters 
disagreed  that  there  are  currently 
barriers  that  poevent  participation  of 
faith-based  organizations  in  HUD's 
programs.  Thejcommenters  wrote  that 
faith-based  org  anizations  have  been 
successfully  c(  mpeting  for  HUD  funds 
for  many  years  Another  commenter 
stated  that  the  Impetus  for  the  rule 
appeared  to  bei  based  on  anecdotal 


evidence.  The 


:ommenter  suggested  that 


if  some  faith-b  ised  org£mizations  are 


experiencing  participation  difficulties  iq 
localities,  HUD  should  address  those 
situations  on  a  case-by-case  basis. 
Another  commenter  suggested  that  the 
rule  is  unnecessary  because  religious 
institutions  already  receive  a  large 
government  subsidy  through  tax 
exemption. 

HUD  Response.  HUD  disagrees  with 
the  statement  that  obstacles  addressed 
in  the  proposed  rule  are  based  only  on 
anecdotal  evidence  or  that  the 
appropriate  method  to  resolve  obstacles 
is  on  a  case-by-case  basis.  In  its  own 
review  of  its  regulations,  HUD  found 
barriers  to  faith-based  organizations 
partnering  with  HUD.  For  example, 
under  the  previous  rule,  HOME  program 
funds,  which  commimities  around  the 
country  use  to  construct  affordable 
housing,  may  not  be  provided  to  faith- 
based  organizations  "for  any  activity, 
including  secular  activities"  (See  24  . 
CFR  92.257).  This  final  rule,  therefore, 
is  necessary  to  remove  these  regulatory 
barriers  (whether  intentional  or 
unintentional  when  promulgated)  and 
to  ensure  that  all  organizations  are  able 
to  compete  on  an  equal  footing  for 
Federal  financial  assistance,  in  a 
manner  that  is  consistent  with 
constitutional  chiuch-state 
requirements. 

Comment:  Determination  of  legitimate 
faith-based  organizations.  Several 
commenters  asked  how  HUD  would 
determine  which  organizations  are 
legitimate  faith-based  organizations.  The 
commenters  wrote  that  without 
guidance  or  a  definition  of  faith-based 
organization,  the  Federal  faith-based 
initiative  would  be  a  source  of 
confusion  and  controversy  for  both 
recipients  and  subrecipients.  One 
commenter  recommended  that  HUD  set 
minimum  neutral  standards  for  all 
eligible  grantees,  including  faith-based 
organizations,  such  as  a  governing  board 
requirement,  a  plan  for  public  service 
programs  approved  by  the  governing 
board,  and  a  certification  of  board 
responsibility  for  the  programs  that  are 
open  to  the  public.  Another  commenter 
wrote  that  the  final  rule  should  define 
the  terms  "faith-based"  and  "religious" 
organization  based  on  the  definition 
contained  in  the  Internal  Revenue  Code. 

HUD  Response.  HUD  declines  to 
adopt  these  suggestions.  One  of  the 
objectives  of  this  rule  is  to  move  away 
from  unnecessary  Federal  inquiry  into 
the  religious  nature,  or  absence  of 
religious  nature,  of  an  applicant  for 
HUD  funds.  With  respect  to  any 
applicant  for  HUD  funds,  HUD's  focus 
should  always  be  that  (1)  the  applicant 
is  an  eligible  applicant  for  a  program,  as  ' 
"eligible  applicant"  is  defined  for  that 
program;  (2)  the  applicant  meets  any 
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other  eligibility  criteria  that  the  program 
may  require;  and  (3)  the  applicant 
commits  to  imdertake  only  eligible 
activities  with  HUD  funds  and  abide  by 
all  program  requirements  that  govern 
those  funds. 

Comment:  Assessment  of 
management  and  fiscal  capability  of 
faith-based  organizations.  Several 
commenters  questioned  how  HUD 
would  determine  the  management  and 
fiscal  capability  of  faith-based 
organizations.  Some  of  the  commenters 
asked  whether  faith-based  organizations 
would  be  required  to  be  nonprofits  with 
section  501(c)(3)  status  under  the 
Internal  Revenue  Code.  These 
commenters  wrote  that  many  faith- 
based  organizations  have  secured 
section  501(c)(3)  status  in  order  to 
receive  government  funding.  The 
commenters  wrote  that  obtaining  and 
maintaining  this  status  demonstrates  a 
certain  level  of  competence  and  fiscal 
accountability,  and  suggested  that 
section  501(c)(3)  status  be  a  requirement 
for  participation  in  HUD  programs.  One 
commenter  wrote  that  faith-based 
organizations  should  be  explicitly 
required  to  comply  with  OMB  Circulars 
A-122  and  A-133  to  ensure  the  degree 
of  financial  separation  necessary  to 
protect  the  "wall"  between  church  and 
state.  The  commenter  wrote  that 
"Federal  cost  principles  are  carefully 
designed  to  preclude  passing  any 
element  of  an  unallowable  cost  (such  as 
lobbying)  through  to  the  goverrmient. 
These  cost  principles  also  apply  to 
Federal  grant  funds  (except  block 
grants)  that  are  passed  through  State  or 
Local  governments,  as  well  as  any 
matching  funds  raised  from  non- 
governmental sources." 

HUD  Response.  As  noted  in  the 
response  to  the  preceding  comment, 
faith-based  organizations  participating 
in  HUD  programs  must  generally  meet 
the  same  <  riteria  as  all  other  applicants 
for  HUD  funds.  These  criteria  help  to 
ensure  that  Federal  dollars  are  allocated 
only  to  those  program  providers  with 
sufficient  administrative  and  financial 
controls  to  properly  administer  the 
Federal  funds.  The  purpose  of  this  rule 
is  to  ensure  that  HUD  is  not  imposing 
greater  requirements  on  faith-based 
organizations  because  they  are  faith- 
based  organizations.  For  example,  if 
regulations  for  a  HUD  program  require 
participating  nonprofit  organizations  to 
have  section  501(c)(3)  status,  then  all 
participating  organizations  must  have 
this  status  to  receive  HUD  funds.  If  there 
is  no  section  501(c)(3)  requirement 
imposed  on  nonprofit  organizations  by 
the  HUD  regulation,  HUD  is  not  going 
to  impose  this  requirement  on  faith- 
based  organizations  simply  because  they 


are  faith-based  organizations.  Similarly, 
if  the  program  regulations  require  grant 
recipients  to  comply  with  OMB  cost 
accounting  circulars,  then  all  grantees, 
including  grantees  that  are  faith-based 
organizations,  must  comply  with  these 
circulars.  If  the  program  regulations, 
however,  provide  for  other  cost 
accounting  procedures,  then  the 
grantees,  including  faith-based  grantees, 
need  comply  only  with  the  specified 
cost  accounting  procedures. 

Comment:  Difficulty  in  overseeing  and 
enforcing  compliance  with  regulations 
by  faith-based  organizations.  Several 
commenters  wrote  that  the  monitoring 
and  enforcement  of  faith-based 
organizations  would  be  administratively 
burdensome,  and  raise  the 
constitutionally  troubling  prospect  of 
excessive  government  oversight  of 
religious  activity.  The  commenters 
raised  concerns  about  the  enforceability 
of  the  rule  as  a  whole,  but  some 
commenters  focused  on  the  provisions 
authorizing  the  acquisition, 
construction,  and  rehabilitation  of 
religious  structures.  One  of  these 
commenters  wrote:  "Allowing  HUD  and 
religious  organizations  to  split  the  cost 
of  building  a  facility  (yet  barring  the  use 
of  such  a  facility  for  religious  activity) 
will  cause  HUD  and  the  religious 
organization  to  enter  into  what  is,  at 
best,  unseemly  negotiations  as  to  what 
counts  as  religious  activity  or  not."  The 
comm  I  enters  urged  that  HUD  provide 
guidance  on  the  monitoring  and 
enforcement  of  the  new  requirements 
and  consider  the  use  of  mandatory 
training  sessions  as  part  of  this 
guidance. 

HUD  Response.  The  enforcement  of 
HUD  regulations  does  not  increase 
because  some  program  participants  are 
faith-based  organizations.  HUD  has  a 
responsibility,  to  monitor  all  program 
participants  to  ensure  that  HUD  funds 
(taxpayer  funds)  are  used  in  accordance 
with  HUD  program  and  any 
goverrunent-wide  requirements. 
Inappropriate  use  of  HUD  funds  or 
failure  to  comply  with'HUD  program 
requirements  is  not  a  possibility  that 
arises  only  when  program  participants 
are  faith-based  organizations.  Nonprofit 
organizations  generally  obtain  funds  for 
their  social  service  purposes  from 
several  sources,  not  just  HUD  or  the 
Federal  government.  Failure  of  a 
nonprofit  organization  (or  any  grantee) 
to  ensure  that  the  Federal  portion  of 
their  funds  is  not  used  for  non-Federal 
purposes  or  prohibited  purposes  (such 
as  lobbying)  wiU  result  in  the 
imposition  of  sanctions  or  penalties  on 
the  organization.  Violations  of  HUD 
program  requirements  can  be  committed 
by  all  types  of  program  participants.  All 


HUD  program  participants  must 
carefully  manage  their  various  sources 
of  Federal  funds  and  abide  by  OMB  cost 
accoimting  circulars,  where  applicable, 
or  other  cost  accoimting  methods  that 
may  be  specified  in  individual  program 
regulations.  Moreover,  any  inherently 
religious  activities  would  be  non-HUD 
activities,  so  the  normal  monitoring 
procedures  would  not  require  HUD  to 
distinguish  between  religious  and 
nonreligious  ineligible  activities  and 
would  more  than  suffice  to  address  the 
commenters'  concerns.  Therefore,  HUD 
does  not  see  the  need  for  additional 
requirements  or  guidance  in  this  area. 

V.  Comments  Regarding  Inherently 
Religious  Activities 

Comment:  Define  the  term  "inherently 
religious  activities. "  Several 
commenters  requested  a  definition  of 
"inherently  religious  activities."  The 
commenters  wrote  that  while  a 
definition  need  not  be  exhaustive  of  all 
possible  inherently  religious  activities, 
the  final  rule  should  provide  a  list  of 
activities  that  are  clearly  ineligible. 
Another  commenter  suggested  that  HUD 
should  retain  the  current  wording  used 
in  the  regulations,  which  refers  to 
activities  being  "free  from  religious 
influences"  and/or  "entirely  for  secular 
purposes." 

HUD  Response.  The  final  rule 
specifies  that  inherently  religious 
activities  include  "worship,  religious 
instruction,  or  proselytization."  As  the 
commenters  themselves  note,  it  would 
be  difficult  to  establish  an  acceptable 
list  of  all  inherently  religious' activities. 
Inevitably,  the  regulatory  definition 
would  fail  to  include  some  inherently 
religious  activities  or  include  certain 
activities  that  are  not  inherently 
religious.  Rather  than  attempt  to 
establish  an  exhaustive  regulatory 
definition,  this  final  rule  retains  the 
language  of  the  proposed  rule,  which 
provides  examples  of  the  general  types 
of  activitie";  that  are  prohibited  by  the 
regulations.  This  approach  is  consistent 
with  Supreme  Court-precedent,  which 
likewise  has  not  comprehensively 
defined  inherently  religious  activities. 
For  example,  prayer  and  worship  are 
inherently  religious,  but  social  services 
do  not  become  inherently  religious 
merely  because  they  are  conducted  by 
individuals  who^re  religiously 
motivated  to  undertake  them  or  view 
the  activities  as  a  form  of  "ministry."  If 
HUD  determines  that  additional 
guidance  is  needed  regarding  specific 
activities  that  are  "inherently  religious," 
HUD  will  provide  this  guidance. 

Comment:  Clarify  the  term 
"separation  in  time  or  location. "  Several 
commenters  requested  that  HUD  clarify 
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the  separation  "in  time  or  location" 
restriction.  The  commenters  wrote  that 
the  vagueness  of  the  current  language 
would  lead  to  confusion  among  service 
providers.  Some  commenters  offered 
suggestions  for  how  the  language  could 
be  clarified.  For  example,  one 
commenter  wrote  that  the  rule  should 
provide  that  the  term  "separation  in 
time  or  location"  means  that  clients 
must  be  allowed  the  opportunity  to  not 
participate  in  religious  activities  in  a 
meaningful  manner  such  that  they  do 
not  have  to  hear  or  see  the  inherently 
religious  activities.  Another  commenter 
wrote  that  greater  clarity  could  be 
provided  by  specifying  that  religious 
activities  must  be  separated  by  both 
time  and  location.  Yet  another 
commenter  wrote  that  the  linal  rule 
could  more  clearly  define  "time"  by 
providing  guidelines  on  an  acceptable 
length  of  time  between  activities,  such 
as  15  or  30  minutes. 

HUD  Response.  HUD  declines  to 
adopt  the  suggestions  raised  by  the 
commenters.  HUD  does  not  believe  that 
the  separation  of  time  or  location 
requirement  is  ambiguous  and 
necessitates  additional  regulation  for 
proper  adherence.  HUD  believes  that 
existing  regulations  and  this  rule  are 
clear  that  faith-based  organizations, 
using  direct  Federal  funds  for  certain 
activities,  must  separate  their  inherently 
religious  activities  from  the  federally 
funded  activities.  HUD  believes  that  a 
common  sense  approach  to  this 
regulation  supported  by  HUD  guidance, 
not  a  detailed  regulatory  approach,  is 
the  better  one.  For  example,  suppose 
that  a  community  center  is  used  for 
adult  education  in  the  evening,  and  that 
one  of  the  organizations  participating  in 
the  adult  education  initiative  provides 
classes  in  English  proficiency.  The 
organization  cannot  use  the  English 
language  class  as  a  means  of  providing 
inherently  religious  instruction.  The 
religious  study  class  has  to  be  provided 
in  another  classroom  or  building 
(separate  in  location)  or  at  another  time 
(if  the  same  classroom  is  to  be  used). 
Concerning  the  recommendation  that 
inherently  religious  activities  be 
separated  from  HUD-funded  activities 
by  both  time  and  location,  HUD  believes 
that  this  is  legally  unnecessary  and  that 
it  would  impose  an  imnecessarily  harsh 
burden  on  small  faith-b&sed 
organizations,  which  may  have  access  to 
only  one  location  that  is  suitable  for  the 
provision  of  HUD-funded  services. 

Comment:  Restrict  activities  that  are 
"inherently  infused  with  religious 
doctrine. "  Two  commenters  wrote  that 
there  might  be  services  provided  to 
chents  that  are  not  inherently  religious 
activities,  but  that  are  inherently 


infused  with  re  igious  doctrine.  For 
example,  case  i  lanagement  services  by 
counselors  cou  d  be  infused  with 
religious  teachings  and  doctrine.  The 
commenters  wi  ote  that  the  final  rule 
should  prohibit  any  services  that  are 
infused  with  re  igious  doctrine. 

HUD  Respon  ;e.  HUD  believes  that 
existing  HUD  r<  gulations  and  this  rule 
are  sufficiently  explicit  that  direct  HUD 
funds  may  not  )e  used  for  religious 
proselytization,  Program  participants 
cannot  use  sup  )ortive  services  directly 
funded  by  HUE  ,  such  as  counseling,  to 
serve  as  a  formi  t  for  proselytization. 
This  is  a  violati  an  of  program 
requirements,  and  the  program 
participant  thai  violates  the  prohibition 
on  proselytizat  on  will  be  subject  to 
applicable  sane  tions  and  penalties.  No 
additional  regu  atory  changes  are 
required. 

Comment:  Ei  sure  the  availability  of 
secular  alternai  ive  service  providers. 
Several  comme  iters  wrote  that  HUD 
should  ciarif)'  t  lat  beneficiaries  have 
the  right  to  rece  ive  services  from  a 
different  or  nor  -religious  provider,  and 
that  the  benefit  laries  be  informed  of  this 
right  by  the  fait  i-based  provider.  Some 
commenters  su  ;gested  that  a  list  of 
alternative  serv  ce  providers  be  in  place 
and  distributed  to  all  beneficiaries  or 
potential  benef  ciaries.  Other 
commenters  su  ;gested  that  HUD  ensure 
that  funding  be  made  available  to  a 
variety  of  provi  iers  within  a  service 
area  to  ensure  t  lat  secular  alternatives 
are  viable,  appi  Dpriate,  and  available. 
The  commentei  s  wrote  that  without 
reasonable  seci  lar  alternatives, 
beneficiaries  m  ght  be  forced  to 
participate  in  p  -ograms  provided  by 
faith-based  orgs  nizations  where  they 
may  be  require(  to  participate  in 
religious  activil  y  in  order  to  receive 
essential  goveri  iment-funded  benefits. 

HUD  Respon  ;e.  HUD  declines  to 
adopt  the  recor  imendations  of  the 
commenters.  U:  ider  this  rule,  no 
beneficiary  sen  ed  by  a  HUD-funded 
provider  direct  y  funded  by  HUD  will 
be  required  to  j  articipate  in  inherently 
religious  activii  ies  as  a  condition  of 
receiving  servi(  es.  The  commenters' 
recommendatit  ns  run  counter  to  the 
objectives  that  iUD  is  trying  to  achieve 
through  this  ru  e.  HUD's  general 
objective  is  to  e  iminate  barriers  to  faith- 
based  organizai  ions,  to  welcome  their 
participation  ic  HUD  progreims,  and 
most  important ,  to  ensure  they  are 
treated  like  oth  it  program  participants. 
To  develop  a  lii  it  that  highlights  which 
HUD  program  j  roviders  may  be  faith- 
based  organizai  ions  and  which  are  not, 
would  defeat  tt  e  "neutrality"  objective 
sought  by  this  i  ulemaking. 


VI.  Comments  Regarding  Religious  Art, 
Icons,  Scriptures,  and  Other  Religious 
Symbols 

Comment:  Use  of  religious  art  or  icons 
should  not  be  permitted.  Several 
commenters  wrote  that  the  use  of 
religious  art  or  icons  can  constitute  a 
subtle  but  powerful  form  of 
proselytization  or  may  be  offensive  to 
some  persons.  The  commenters 
suggested  that  HUD  prohibit  the  use  of 
rooms  or  other  space  for  providing 
HUD-funded  services  imless  such  items 
have  been  removed.  Two  commenters 
wrote  that  although  a  faith-based 
organization  should  not  be  required  to 
remove  icons  from  an  existing  cKapel  or 
chapel  annex  if  they  are  used  for 
providing  HUD-funded  services,  the 
organization  should  not  be  permitted  to 
have  religious  icons  in  the  common  area 
or  the  individual  units  of  a  HUD-funded 
shelter  or  housing  project,  or  other 
KUD-funded  space  that  is  not  also  used 
for  inherently  religious  activities. 

HUD  Response.  HUD  declines  to 
impose  this  restriction  on  HUD  program 
participants  that  are  faith-based 
organizations.  A  number  of  Federal 
statutes  affirm  the  principle  embodied 
in  this  rule.  [See,  e.g.,  42  U.S.C.  290kk- 
l(d)(2KB).)  For  no  other  program 
participant  do  HUD  regulations 
prescribe  the  types  of  artwork,  statues, 
or  icons  that  may  be  placed  within  or 
without  the  structures  or  rooms  in 
which  HUD-funded  services  are 
provided.  A  prohibition  on  the  use  of 
religious  icons  would  make  it  more 
difficult  for  many  faith-based 
organizations  to  peuticipate  in  the 
program  than  other  organizations,  and 
would  thus  be  an  inappropriate  and 
excessive  restriction,  typical  of  the  types 
of  regulatory  barriers  that  this  final  rule 
seeks  to  eliminate.  Consistent  with 
constitutional  church-state  guidelines,  a 
faith-based  organization  that 
participates  in  HUD  programs  will 
retain  its  independence  and  may 
continue  to  carry  out  its  mission, 
provided  that  it  does  not  use  direct  HUD 
funds  to  support  any  inherently 
religious  activities.  Accordingly,  this 
final  rule  continues  to  provide  that 
faith-based  organizations  may  use  space 
in  their  facilities  to  provide  HUD- 
funded  services,  wiUiout  removing 
religious  art,  icons,  scriptures,  or  other 
religious  symbols. 

VII.  Comments  Regarding 
Nondiscrimination  in  Providing 
Assistance 

Comment:  Include  a  more  explicit 
statement  prohibiting  faith-based 
organizations  from  requiring  program 
beneficiaries  to  participate  in  religious 
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activities.  Two  commenters  wrote  that 
HUD  should  strengthen  the  provisions 
of  the  rule  specifying  that  participation 
by  a  beneficiary  in  religious  activities 
offered  by  a  faith-based  service  provider 
is  voluntary,  and  that  the  faith-ba«ed 
organization  may  not  discriminate 
against  a  prospective  beneficiary  for 
refusing  to  participate  in  such  activities. 
The  commenters  wrote  that  while  the 
preamble  to  the  proposed  rule  provides 
that  a  religious  organization  tnay  not 
discriminate  based  on  "refusal  to 
actively  participate  in  a  religious 
service,"  the  regulatory  text  only 
prohibits  discrimination  on  the  basis  of 
"religion  or  religious  belief."  The 
commenters  suggested  that  the 
regulatory  text  should  be  revised  to 
track  the  stronger  language  of  the 
preamble.  The  commenters,  however, 
objected  to  the  use  of  the  word 
"actively"  in  this  preamble  language 
and  urged  that  HUD  clarify  that  faith- 
based  organizations  may  not 
'  discriminate  against  clients  who  refuse 
to  participate  in  religious  activities — 
whether  actively  or  passively. 

HUD  Response.  HUD  believes  that  the 
language  in  the  rule  prohibiting  faith- 
based  organizations  from  requiring 
program  beneficiaries  to  participate  in 
religious  activities  is  sufficiently 
explicit.  A  prohibition  on 
discrimination  against  beneficiaries  on 
the  basis  of  religion  or  religious  belief  is 
straightforward  and  requires  no  further 
elaboration. 

Comment:  Require  fair  housing 
training  for  staff  of  HUD-funded  faith- 
based  organizations.  Require  faith- 
based  organizations  to  advertise  HUD- 
funded  services  in  a  manner  that 
welcomes  all  beneficiaries.  Two 
commenters  wrote  that  training  of  Fair 
Housing  Act  requirements  is  vital  to 
ensure  that  the  employees  of  faith-based 
organizations  understand  their 
responsibility  to  provide  housing 
services  free  from  discrimination.  Two 
commenters  stated  that  the  final  rule 
should  require  faith-based  organizations 
to  advertise  HUD-funded  services  in  a 
manner  that  welcomes  all  beneficiaries, 
regardless  of  religious  persuasion. 
Another  commenter  stated  that  HUD's 
rule  should  prohibit  organizations 
participating  in  HUD-funded  programs 
from  discussing  religious  beliefs  with 
prospective  beneficiaries. 

HUD  Response.  HUD  believes  that  its 
existing  regulations  and  this  rule  are 
clear  that  HUD  program  participants 
cannot  discriminate  in  providing 
services  to  beneficiaries  on  the  basis  of 
their  religious  belief,  or  the  absence  of 
such  belief.  With  respect  to  fair  housing 
training  and  advertising  standards,  HUD 
declines  to  impose  requirements  on 


faith-based  organizations  participating 
in  HUD  programs  that  are  not  imposed 
on  all  program  partitipants. 

Comment:  Nondiscrimination 
provisions  fail  to  properly  take  into 
account  the  distinction  between  "direct" 
and  "indirect"  assistance  appearing 
elsewhere  in  the  proposed  rule.  One 
commenter  wrote  that  where  the 
assistance  is  indirect,  a  faith-based 
organization,  consistent  with  the 
Establishment  Clause,  may  require 
beneficiaries  to  participate  in  its 
religious  program. 

HUD  Response.  This  rule  does  not 
subject  religious  organizations  that 
receive  HUD  funds  as  the  result  of  a 
genuine  and  independent  choice  of  a 
beneficiary — for  example,  where  the 
entity  administering  HUD  funds  has 
established  a  voucher,  coupon, 
certificate,  or  similar  funding 
mechanism — ^to  the  restrictions  on 
inherently  religious  activities  that  apply 
to  organizations  directly  funded  by 
HUD.  This  rule  does  not,  therefore, 
prohibit  "indirectly  funded" 
organizations  from  offering  assistance 
that  integrates  faith  and  social  services 
and  requires  participation  in  all  aspects 
of  their  programs.  As  noted  in  section  II 
of  the  preamble  to  this  final  rule, 
however,  the  proposed  rule  did  not  offer 
amendments  to  any  nondiscrimination 
provisions  of  existing  statutes.  Thus,  to 
the  extent  that  such  statutes  restrict  the 
activities  of  indirectly  funded 
organizations,  those  restrictions  remain 
in  effect.  Accordingly,  the  statute  that 
applies  to  each  program  should  be 
reviewed  for  the  scope  of  its 
applicability. 

VIII.  Conunents  Regarding  Executive 
Order  11246  and  Religion  as  a  Factor 
in  Employment  Decisions 

This  final  rule  clarifies  the 
applicability  of  E.O.  11246  to  the  CDBG 
regulations,  and  includes  the 
amendment  of  E.O.  1 1246  by  E.O. 
13279.  E.O.  13279,  issued  by  the 
President  on  December  12,  2002,  allows 
a  government  contractor  or 
subcontractor  that  is  a  religious 
organization,  corporation,  association, 
educational  institution,  or  society  to 
take  religion  into  consideration  in  the 
employment  of  individuals  to  perform 
work  connected  with  the  carrying  on  by 
such  corporation,  association, 
educational  institution,  or  society  of  its 
activities.  Such  contractors  and 
subcontractors  are  not  exempt  or 
excused  from  complying  with  the  other 
requirements  contained  in  Executive 
Order  11246.  Thus,  E.O.  11246,  as 
amended,  is  applicable  to  HUD  grantees 
to  the  same  extent  that  it  would 
otherwise  apply. 


Comment:  HUD's  rationale  for 
eliminating  compliance  with  E.O.  11246 
is  flawed.  Several  comments  advised 
that  HUD's  approach  to  E.O.  11246  was 
flawed. 

HUD  Response.  As  discussed  earlier 
in  this  preamble,  the  final  rule  clarifies 
theapplicability  of  E.O.  11246as  ■ 
amended,  to  the  same  extent  that  it 
would  otherwise  apply. 

Comment:  Do  not  permit  faith-based 
organizations  to  consider  religion  in 
employment  decisions.  Rule  should 
prohibit  employment  discrimination  on 
the  basis  of  sexual  orientation.  Several 
of  the  commenters  wrote  that  the  final 
rule  should  expressly  prohibit 
discrimination  against  any  employee  or 
applicant  for  employment  on  the  basis 
of  religion.  Other  commenters  wrote 
that  faith-based  organizations  and  other 
secular  organizations  may  be  generally 
able  to  discriminate  on  the  basis  of 
sexual  orientation  or  gender  identity 
because  there  does  not  currently  exist  a 
Federal  law  prohibiting  this 
discrimination. 

HUD  Response.  The  pinpose  of  this    - 
rulemaking  is  to  eliminate  barriers  that 
HUD  has  imposed  administratively  to 
the  participation  of  faith-based 
orgcmizations  in  HUD  programs.  The 
purpose  of  this  rule  is  not  to  establish 
nondiscrimination  requirements  or  to 
alter  existing  nondiscrimination 
requirements.  Current  requirements  of 
statute  or  Executive  Order  apply  to  HUD 
programs  to  the  same  extent  that  they 
applied  under  the  prior  rule. 

Comment:  Clarif}'  that  any  equal 
employment  opportunity  exemption  is 
cottsistent  with  Title  VIl.  Several 
commenters  suggested  that  HUD  clarify 
that  any  exemption  to  the  employment 
nondiscrimination  requirements 
contained  in  the  rule  is  consistent  with 
the  exemption  provided  by  Title  VII, 
and  does  not  constitute  a  blanket 
exemption  of  equal  employment 
opportunity.  The  commenters  wrote 
that,  under  Title  VII,  religious 
organizations  are  allowed  to  employ 
individuals  of  a  particular  religion  to 
perform  the  work  of  the  religious 
organization,  but  are  not  exempt  with 
respect  to  any  other  type  of 
discrimination. 

HUD  Response.  Again,  it  was  not 
HUD's  objective  in  this  rulemaking  to 
revise  program  requirements  imposed 
by  statute.  HUD's  objective  in  this 
rulemaking  was  to  identify  program 
requirements,  imposed  by  HUD  through 
rulemaking  as  a  matter  of  administTative 
discretion,  that  constitute  unwarranted 
barriers  to  the  participation  of  faith- 
based  organizations  in  HUD  programs. 
As  noted  earlier  in  this  preamble, 
existing  nondiscrimination 


56402        Federal  Register /Vol.  68.  No.  189 /Tuesday,  September  30,  2003 /Rules  and  Regulations 


requirements  are  not  altered  by  this 
rule. 

Comment:  Faith-based  organizations 
should  be  required  to  abide  by  State  and 
local  civil  rights  laws.  Several 
commenters  wrote  that  HUD  should 
clarify  that  the  rule  will  not  preempt 
State  and  local  laws  regarding  the 
funding  of  faith-based  organizations, 
including  civil  rights  statutes  governing 
employment  nondiscrimination.  The 
commenters  wrote  that  some  States  and 
localities  have  stringent  laws  regarding 
the  funding  of  faith-based  groups  with 
Federal,  State,  and  local  funds,  and  that 
it  is  imclear  whether  the  proposed  rule, 
as  written,  would  preempt  these  laws 
that  have  been  in  effect  for  decades. 

HUD  Response.  The  requirements  that 
govern  funding  imder  the  HUD 
programs  at  issue  in  these  regulations 
do  not  raise  a  question  of  preemption  of 
State  or  local  laws.  Federal  funds, 
however,  carry  Federal  requirements. 
No  organization  is  required  to  apply  for 
funding  imder  these  programs,  but 
organizations  that  apply  and  are 
selected  for  funding  must  comply  with 
the  requirements  applicable  to  the 
program  funds.  As  noted  above  in  this 
preamble,  language  has  been  added. to 
the  rule  clarifying  that  if  a  State  or  local 
government  volimtarily  contributes  its 
own  funds  to  supplement  federally 
funded  activities,  the  State  or  local 
government  has  the  option  to  segregate 
the  Federal  funds  or  commingle  them; 
however,  if  the  funds  are  commingled, 
these  regulations  apply  to  all  of  the 
commingled  funds. 

IX.  Comments  Regarding  Structures  - 
Used  for  Religious  Purposes 

As  noted  in  section  11  of  the  preamble 
to  this  final  rule,  the  final  rule  clarifies 
this  requirement  by  stating  that  HUD 
funds  may  not  be  used  for  acquisition, 
construction,  or  rehabilitation  of 
sanctuaries,  chapels,  or  any  other  rooms 
that  a  religious-congregation  that  is  a 
recipient  or  subrecipient  of  HUD 
assistance  uses  as  its  principal  place  of 
worship.  This  final  rule  also  clarifies  the 
rules  governing  disposition  of  HUD- 
improved  real  property  after  the.term  of 
the  grant  and  where  there  is  a  change  in  , 
the  use  of  the  property. 

Comment:-  Governinent  funding  for 
religious  structures  is  unconstitutional. 
Several  commenters  objected  to  the  use 
of  any  HUD  funds  in  the  acquisition, 
construction,  or  rehabilitation  of 
religious  structures.  The  objection  to 
this  proposal  included  the  conunent 
that  the  proposed  "attribution" 
requirements  would  be  unenforceable 
by  State  and  local  agencies 
administering  the  HUD  grant,  and  are 
contrary  to  Supreme  Court  decisions 


that  prohibit;  spending  government 
funds  on  structures  that  are  not 
exclusively  secular  in  their  use.  Other 
comments  offered  that,  even  if  the 
proposed  rufe  could  be  effectively 
enforced,  it  \  /ould  require. such 
excessive  mc  nitoring  as  to  constitute 
excessive  gofernment  entanglement 
with  religions  institutions.  The 
commenters  wrote  that  HUD  would 
need  to  estab  lish  effective  safeguards  to 
avoid  the  pei  ceived  constitutional 
pitfalls. 

Other  com  nents  stated  that  nothing 
in  the  rule  w  juld  prevent  a  faith-based 
organization  Sxom  converting  a  HUD- 
funded  portion  of  a  structure  for 
religious  use  at  some  future  date.  The 
overall  conce  m  expressed  by  these 
commenters  vas  that  these  provisions 
would  inevit  ibly  lead  to  the 
unconstitutic  nal  government  funding  of 
religion.  One  of  the  commenters  wrote 
that,  under  gi  (verning  legal  precedent, 
public  funds  may  be  used  by  religious 
institutions  f  )r  capital  improvements 
only  when  \h  s  structures  are  wholly 
limited  to  se<  ular  use.  Other 
commenters  i  luggested  that  HUD  require 
that  the  HUD  funded  portions  of  a 
structure  be  i  sed  for  secular  purposes 
for  the  life  of  the  building.  Several 
commenters  i  luggested  that  HUD 
establish  proi  ledures  for  recapturing  the 
Federal  assis:  ance  if  the  HUD-funded 
portion  of  th«  structure  is  ever  used  for 
a  religious  pi  rpose. 

HUD  Respi  mse.  In  the  preamble  to 
this  final  rule ,  HUD  previously 
addressed  th«  issue  of  monitoring  and 
enforcement.  HUD  finds  no  basis  for 
requiring  grei  ter  oversight  and 
monitoring  o  faith-based  organizations 
than  other  pr  )gram  participants  simply 
because  they  are  faith-based 
organizations   All  program  participants 
must  be  mon  tored  for  compliance  with 
program  requ  rements.  and  no  program 
participant  m  ly  use  HUD  funds  for  any 
ineligible  ^ct:  vity,  whether  that  activity 
is  an  inheren  ly  religious  activity  or  a 
nonreligious  ictivity  that  is  outside  the 
scope  of  the  j  rogram  at  issue.  Many 
nonreligious  )rganizations  participating 
in  HUD  progi  ims  also  receive  funding 
from  several  i  ources  (private  sources. 
State,  or  loca  sources)  to  carry  out 
activities  that  are  ineligible  for  funding 
under  HUD  p  :ograms.  In  many  cases, 
the  non-eligil  le  activities  are  secular 
activities  but  lot  activities  eligible  for 
funding  unde  r  HUD  programs.  All 
program  parti  cipants  receiving  funding 
from  various  lources  and  carrying  out  a 
wide  range  ol  activities  must  ensure 
through  propi  sr  accounting  principles 
that  each  set  (  i  funds  is  applied  only  to 
the  activities  or  which  the  funding  was 
provided.  Th(  regulations  for  the 


programs  prescribe  the  cost  accounting 
procedures  that  are  to  be  followed  in 
using  HUD  funds. 

With  respect  to  structures,  HUD 
believes  that  the  prorated  funding  of 
improvements  to  a  structiue  that  has  a 
mixed  use — both  religious  and 
nonreligious — is  not  itself  a  violation  of 
the  Constitution.  In  a  neutral  program  in 
which  the  govenunent  directly  funds 
the  capital  improvements  of  institutions 
that  administer  Federal  social  welfare 
programs,  the  government  need  only  put 
in  place  safeguards  to  ensvue  that  public 
money  is  not  used  to  finance  inherently 
religious  activities.  The  proposed  rule 
satisfied  this  requirement  by  prohibiting 
the  use  of  HUD  funds  for  the 
acquisition,  construction,  or 
rehabilitation  of  structures  to  the  extent 
that  those  structiues  are  used  for 
inherently  religious  activities — a 
prohibition  that  is  enforced  by  generally 
applicable  cost-accoxmting  standards 
carefully  designed  to  ensure  that  HUD 
monies  are  not  used  to  support  any 
ineligible  activity.  Therefore,  the  final 
rule's  prohibition  on  the  funding  of 
capital  improvements  for  sanctuaries, 
chapels,  or  any  other  rooms  that  a 
religious  congregation  that  is  a  recipient 
or  subrecipient  of  HUD  assistance  uses 
as  its  principal  place  of  worship  simply 
provides  extra  assurance  that  HUD- 
funded  capital  improvements  will  not 
be  used  to  support  inherently  religious 
activities,  and  HUD's  rule  is  well  within 
the  bounds  of  the  Constitution. 

HUD  disagrees  with  those  who 
commented  that  preventing  the  use  6f 
direct  HUD  capital-improvement  funds 
for  inherently  religious  activities  would 
necessarily  fail  or,  in  the  process, 
excessively  entangle  the  government  in 
the  affairs  of  recipients  or  subrecipients 
that  are  religious  organizations.  As  to 
the  question  whether  limiting  HUD 
funding  to  eligible,  nonreligious 
activities  is  possible,  it  merits  emphasis 
that  HUD  must  generally  perform  the 
very  same  cost-accounting  functions  to 
all  organizations.  Because  inherently 
religious  activities  are  non-HUD 
activities,  HUD  need  not  distinguish 
between  program  participants'  religious 
and  nonreligious  non-HUD  activities; 
the  same  mechanism  by  which  HUD 
polices  the  line  between  ineligible  and 
eligible  activities  will  serve  to  exclude 
inherently  religious  activities  fi-om 
funding.  This  system  of  monitoring  is 
more  than  sufficient  to  address  the 
commenters'  concerns,  and  the  amount 
of  oversight  of  religious  organizations 
necessary  to  accomplish  these  purposes 
is  no  greater  than  that  involved  in  other 
publicly  funded  programs  that  the 
Supreme  Court  has  sustained. 
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With  respect  to  the  concern  about  the 
funding  of  capital  improvements  for 
religious  structures  that  are  later 
converted  to  non-HUD  uses,  the  final 
rule  clarifies  that  disposition  of  HUD- 
improved  property  after  the  term  of 
grants  to  religious  organizations,  and 
changes  in  the  use  of  property  improved 
for  use  by  religious  organizations,  are 
subject  to  government-wide  regulations 
governing  real  property  disposition. 
HUD  has  regulations  [see  24  CFR  parts 
84  and  85)  that  address  the  terms  under 
which  such  grantees  must  use  the 
property  for  eligible  activities,  and  the 
terms  under  which  federally  funded 
improvements  must  be  "bought  back"  if 
such  grantees  decide  to  discontinue 
their  involvement  in  the  program. 

X.  Comments  Regarding  the  Removal  of 
Assurance  Requirements 

Comment:  HUD  should  not  remove 
the  assurance  requirements.  Several 
commenters  wrote  that  by  removing  the 
assurance  requirements,  HUD  is 
condoning  religious  influences  and 
activities  in  HUD-funded  programs.  The 
commenters  wrote  that  the  Federal 
government  has  rightly  recognized  that 
faith-based  organizations  are  unique  in 
their  mission  and  require  unique 
assurances.  The  commenters  disagreed 
with  HUD's  rationale  for  removing  the 
requirements,  writing  that  HUD  requires 
many  certifications  and  assurances  that 
grantees  will  comply  with  various  laws 
and  regulations.  The  commenters  wrote 
that  retaining  this  assurance  would  not 
be  inconsistent  with  requiring  other 
assurances  of  compliance  with  laws  and 
regulations.  Two  commenters  agreed 
that  it  is  unfair  to  apply  the  assurance 
requirement  only  to  faith-based 
organizations,  and  suggested  that  rather 
than  eliminating  the  requirement,  HUD 
should  make  it  applicable  to  all 
grantees. 

HUD  Response.  The  final  rule  remains 
unchanged  fi-om  the  proposed  rule  on 
this  matter.  Additional  assurances,  such 
as  those  that  are  being  removed  by  this 
rule,  only  perpetuate,  and  unfairly  so,  a 
presumption  that  program  requirements 
applicable  to  all  program  participants 
are  insufficient  to  bind  faith-based 
organizations,  and  additional 
requirements  and  assurances  must  be 
imposed  on  these  organizations.  No 
additional  requirements  are  needed. 

In  issuing  this  rule,  HUD's  general 
approach  is  that  faith-based 
organizations  are  not  a  category  of 
applicants  or  program  participants  that 
require  additional  requirements  or 
additional  oversight,  in  order  to  ensure 
compliance  with  program  regulations. 
In  issuing  this  rule,  HUD's  approach  is 
that  faith-based  organizations  well 


understand  that  inherently  religious 
activities  caimot  be  undertaken  with 
Federal  funding  and  must  remain 
separate  from  federally  funded 
activities,  and  no  additional 
requirements  are  necessary.  The 
requirements  for  use  of  funds  under  a 
HUD  program  apply  to,  and  are  binding 
on.  all  HUD  program  participants. 

XI.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  the  rule  as 
a  result  of  that  review  are  identified  in 
the  docket  file,  which  is  available  for 
public  inspection  in  the  Regulations 
Division,  Room  10276,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
0500. 

Unfunded  Mandates  Reform  Act ' 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  final  rule  does  not  impose 
any  Federal  mandates  on  any  State, 
local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 

Executive  Order  13132,  Federalism 

Executive  Order  13132,  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  governments  in  the 
development  of  regulatory  policies  with 
federalism  implications.  Consistent  with 
Executive  Order  13132,  HUD 
specifically  solicited  comment  fi-om 
State  £ind  local  government  officials  on 
the  January  6,  2003,  proposed  rule,  and 
no  comments  from  these  entities  were 
submitted  that  raised  federalism 
concerns. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage,  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332). 
That  Finding  remains  applicable  to  this 
final  rule  and  is  available  for  public 
inspection  between  the  hours  of  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Regulations  Division,  Office  of  General 


Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

Impact  on  Small  Entities  ' 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
final  rule  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  not  impose  any  new  costs,  or         "^ 
modify  existing  costs,  applicable  to 
HUD  grantees.  Rather,  the  purpose  of 
the  final  rule  is  to  remove  regulatory 
prohibitions  that  currently  restrict  the 
equal  participation  of  faith-based 
organizations  (large  and  small)  in  HUD's 
programs. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  rule  are  14.218,  14.219, 
14.225,  14.227,  14.228.  14.231,  14.235. 
14.237,  14.238,  14.239,  14.241.  14.243. 
14.246,  14.248,  14.512,  14.514,  and 
14.515. 

List  of  Subjects 

24  CFR  Part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Grant 
programs — Indians.  Indians,  Low  and 
moderate  income  housing. 
Manufactured  homes.  Rent  subsidies. 
Reporting  and  recordkeeping  V  • 

requirements. 

24  CFR  Part  570 

Administrative  practice  and 
procedure.  American  Samoa, 
Community  development  block  grants, 
Grant  programs — education.  Grant 
progremis — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning,  Loan  programs; — housing  and 
community  development,  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Isl^ds, 
Pacific  Islands  trust  territory.  Pockets  of 
poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid.  Virgin  Islands. 

24  CFR  Part  572 

Condominiums,  Cooperatives,  Fair 
housing,  Government  property,  Grant 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing,  Nonprofit 
organizations.  Reporting  and  *^ 

recordkeeping  requirements. 
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24  CFR  Part  574 

ATOS/HIV.  Community  facilities, 
Disabled,  Grant  programs — health 
programs.  Grant  programs — housing  and 
community  development.  Grant 
programs — social  programs,  Homeless, 
Housing,  Low  and  moderate  income 
housing.  Nonprofit  organizations.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Technical  assistance. 

24  CFR  Part  576 

Community  facilities.  Emergency 
shelter  grants,  Grant  programs — housing 
and  community  development.  Grant 
programs — social  programs.  Homeless, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  582 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  583 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  585 

Grant  programs — housing  and 
commimity  development,  Homeless, 
Low  and  very  low-income  families. 
Reporting  and  recordkeeping 
requirements,  Homeless,  Housing,  Low 
and  moderate  income  housing. 
Nonprofit  organizations,  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements.  Technical  assistance. 

■  For  the  reasons  stated  in  the  preamble, 
HUD  amends  title  24  of  the  Code  of 

.  Federal  Regulations  as  follows: 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

■  1.  The  authority  citation  for  24  CFR 
part  92  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

■  2.  Revise  §  92.257  to  read  as  follows: 

§92.257    Faith-based  activities. 

(a)  Organizations  that  are  religious  or 
faith-based  are  eligible,  on  the  same 
basis  as  any  other  organization,  to 
participate  in  the  HOME  program. 
Neither  the  Federal  government  nor  a 
State  or  local  government  receiving 
funds  under  HOME  programs  shall 
discriminate  agginst  an  organization  on 
the  basis  of  the  organization's  religious 
character  or  affiliation. 

(b)  Organizations  that  are  directly 
funded  under  the  HOME  program  may 
not  engage  in  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  assistance  funded  imder  this  part.  If 
an  organization  conducts  such 


activities,  th  s  activities  must  be  offered 
separately,  i  i  time  or  location,  from  the 
assistance  funded  under  this  part,  and 
participation  must  be  volimtary  for  the 
beneficiarie^  of  the  assistance  provided. 

(c)  A  religious  organization  fliat 
participates  in  the  HOME  program  will 
retain  its  independence  from  Federal, 
State,  and  local  governments,  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  dS  its  religious  beliefs, 
provided  that  it  does  not  use  direct 
HOME  fundi  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities,  without  removing  religious 
art,  icons,  scriptiu-es,  or  other  religious 
symbols.  In  Addition,  a  HOME-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  ritain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organizationls  mission  statements  and 

•  other  governing  documents. 

(d)  An  organization  that  participates 
in  the  H0M15  program  shall  not,  in 
providing  program  assistance, 
discriminate,  against  a  program 
beneficiary  c  r  prospective  program 
beneficiary  c  n  the  basis  of  religion  or 
religious  bel:  ef. 

(e)  HOME  JFunds  may  not  be  used  for 
the  acquisition,  construction,  or 
rehabilitatioi  i  of  structures  to  the  extent 
that  those  sti  uctures  are  used  for 
inherently  re  ligious  activities.  HOME 
funds  may  b(  i  used  for  the  acquisition, 
construction  or  rehabilitation  of 
structures  or  ly  to  the  extent  that  those 
structures  ari  (  used  for  conducting 
eligible  activ  ties  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherently  religious  activities,  HOME 
funds  may  nit  exceed  the  cost  of  those 
portions  of  tlie  acquisition, 
construction  or  rehabilitation  that  are 
attributable  1 3  eligible  activities  in 
accordance  v  ith  the  cost  accounting 
requirement!  applicable  to  HOME  funds 
in  this  part.  J  anctuaries,  chapels,  or 
other  rooms  hat  a  HOME-funded 
religious  con  ?regation  uses  as  its 
principal  pla:e  of  worship,  however,  are 
ineligible  for  HOME-funded 
improvemen  s.  Disposition  of  real 
property  afte  •  the  term  of  the  grant,  or 
any  change  i]  i  use  of  the  property  during 
the  term  of  tl  e  grant,  is  subject  to 
government-  vide  regulations  governing 
real  property  disposition  (see  24  CFR 
parts  84  and  J5). 

(f)  If  a  state  or  local  government 
voluntarily  c  mtributes  its  own  funds  to 
supplement   ederally  funded  activities. 


the  State  or  local  government  has  the 
option  to  segregate  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 
are  commingled,  this  section  applies  to 
all  of  the  commingled  funds. 

§92.504    [Amended] 

■  3.  In  §  92.504,  remove  paragraph 
(c)(3)(x)  and  redesignate  paragraph 
(c)(3){xi)  as  paragraph  (cK3)(x). 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

■  4.  The  authority  citation  for  24  CFR 
part  570  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5301- 
5320. 

■  5.  Revise  §  570.200(j)  to  read  as 
follows: 

§570.200    General  policies. 

*****  •      ■ 

(j)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 
based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  CDBG  program.  Neither  the  Federal 
government  nor  a  State  or  local 
government  receiving  funds  under 
CDBG  programs  shall  discriminate 
ag£dnst  an  organization  on  the  basis  of 
the  organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  under  the  CDBG  program  may 
not  engage  in  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  voluntary  for  the  b  ;neficiaries  of  the 
HUD-funded  programs  or  services. 

(3)  A  religious  organization  that 
participates  in  the  CDBG  program  will 
retain  its  independence  ft-om  Federal, 
State,  and  local  governments,  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct 
CDBG  funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  CDBG-funded 
services,  without  removing  religious  art, 
icons,  scriptures,  or  other  religious 
symbols.  In  addition,  a  CDBG-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
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include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(4)  An  organization  that  participates 
in  the  CDBG  program  shall  not,  in 
providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 

(5)  CDBG  funds  may  not  be  used  for 
the  acquisition,  construction,  or 
rehabilitation  of  structiu"es  to  the  extent 
that  those  structures  are  used  for 
inherently  religious  activities.  Q3BG 
funds  may  be  used  for  the  acquisition, 
construction,  or  rehabilitation  of 
structures  only  to  the  extent  that  those 
structures  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structiu'e  is  used  for  both  eligible  and 
inherently  religious  activities,  CDBG 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities  in 
accordance  with  the  cost  accoimting 
requirements  applicable  to  CDBG  funds 
in  this  part.  Sanctuaries,  chapels,  or 
other  rooms  that  a  CDBG-funded 
religious  congregation  uses  as  its 
principal  place  of  worship,  however,  are 
ineligible  for  CDBG-funded 
improvements.  Disposition  of  real 
property  after  the  term  of  the  grant,  or 
any  change  in  use  of  the  property  during 
the  term  of  the  grant,  is  subject  to 
government-wide  regulations  governing 
real  property  disposition  [see  24  CFR 
parts  84  and  85). 

(6)  If  a  State  or  local  government 
voluntarily  contributes  its  own  funds  to 
supplement  federally  funded  activities, 
the  State  or  local  government  has  the 
option  to  segregate  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 
are  conmiingled,  this  section  applies  to 
all  of  the  commingled  funds. 

§570.503    [Amended] 

■  6.  Amend  §  570.503  as  follows: 

■  a.  Remove  paragraph  (b)(6); 

■  b.  Redesignate  paragraphs  (b)(7)  and 
(b)(8)  as  paragraphs  (b)(6)  and  (b)(7). 


respectively;  and 
■  c.  In  newlv 


ly  designated  paragraph 
(b)(7)(ii),  replace  all  references  to 
"paragraph  (b)(8)(i)  of  this  section"  with 
"paragraph  (b)(7)(i)  of  this  section." 
■  7.  Revise  §  570.607  to  read  as  follows: 

§  570.607    Employment  and  contracting 
opportunities. 

To  the  extent  that  they  are  otherwise 
applicable,  grantees  shall  comply  with: 

(a)  Executive  Order  11246,  as. 
amended  by  Executive  Orders  11375, 
11478,  12086,  and  12107  (3  CFR  1964- 
1965  Comp.  p.  339;  3  CFR,  1966-1970 


Comp.,  p.  684;  3  CFR,  1966-1970.,  p. 
803;  3  CFR,  1978  Comp.,  p.  230;  3  CFR, 
1978  Comp.,  p.  264  (Equal  Employment 
Opportunity),  and  Executive  Order 
13279  (Equal  Protection  of  the  Laws  for 
Faith-Based  and  Community 
Organizations),  67  FR  77141,  3  CFR, 
2002  Comp.,  p.  258;  and  the 
implementing  regulations  at  41  CFR 
chapter  60;  and 

(b)  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  and  implementing 
regulations  at  24  CFR  part  135. 

PART  572— HOPE  FOR 
HOMEOWNERSHIP  OF  SINGLE 
FAMILY  HOMES  PROGRAM  (HOPE  3) 

■  8.  The  authority  citation  for  24  CFR 
part  572  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12891. 

■  9.  Revise  §  572.405(d)  to  read  as 
follows: 

§  572.405    Nondiscrimination  and  equal 
opportunity  requirements. 

***** 

(d)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 
based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  HOPE  3  program.  Neither  the 
Federal  government  nor  a  State  or  local 
government  receiving  funds  under 
HOPE  3  programs  shall  discriminate 
against  an  organization  on  the  basis  of 
the  organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  imder  the  HOPE  3  program  may 
not  engage  in  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  prcjelytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  voluntary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services. 

(3)  A  religious  organization  that 
participates  in  the  HOPE  3  program  will 
retain  its  independence  from  Federal, 
State,  and  local  governments,  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct 
HOPE  3  funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  HOPE  3-funded 
services,  without  removing  religious  alt, 
icons,  scriptiu-es,  or  other  religious 
symbols.  In  addition,  a  HOPE  3-funded 


religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(4)  An  organization  that  participates 
in  the  HOPE  3  program  shall  not,  in 
providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 

(5)  HOPE  3  funds  may  not  be  used  for 
■the  acquisition,  construction,  or 
rehabilitation  of  structiires  to  the  extent 
that  those  structures  are  used  for 
inherently  religious  activities.  HOPE  3 
funds  may  be  used  for  the  acquisition, 
construction,  or  rehabilitation  of 
structures  only  to  the  extent  that  those 
structures  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherently  religious  activities,  HOPE  3 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities  in 
accordance  with  the  cost  accounting 
requirements  applicable  to  HOPE  3 
funds  in  this  part.  Sanctuaries,  chapels, 
or  other  rooms  that  a  HOPE  3-funded 
religious  congregation  uses  as  its 
principal  place  of  worship,  however,  are 
ineligible  for  HOPE  3-funded 
improvements.  Disposition  of  real 
property  after  the  term  of  the  grant,  or 
any  change  in  use  of  the  property  during 
the  term  of  the  grant,  is  subject  to 
government-wide  regulations  governing 
real  property  disposition  (see  24  CFR 
parts  84  and  85). 

(6)  If  a  State  or  local  government 
voluntarily  contributes  its  own  funds  to 
supplement  federally  funded  activities, 
the  State  or  local  government  has  die 
option  to  segregate  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 
are  commingled,  this  section  applies  to 
all  of  the  commingled  funds. 

PART  574— HOUSING 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

■  10.  The  authority  citation  for  24  CFR 
part  574  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12901- 
12912. 

■  11.  Revise  §  574.300(c)  to  read  as 
follows: 

§574.300    Eligible  activities. 

***** 

(c)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 


based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  HOPWA  program.  Neither  the 
Federal  government  nor  a  State  or  local 
government  receiving  funds  under 
HOPWA  programs  shall  discriminate 
against  an  organization  on  the  basis  of 
the  organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  under  the  HOPWA  program  may 
not  engage  in  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  voluntary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services. 

(3)  An  organization. that  participates 
in  the  HOPWA  program  will  retain  its 
independence  from  Federal.  State,  and 
local  governments,  and  may  continue  to 
carry  out -its  mission,  including  the 
definition,  practice,  and  expression  of 
its  religious  beliefs,  provided  that  it 
does  not  use  direct  HOPWA  funds  to 
support  any  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  prosefytization.  Among 
other  things,  faith-based  organizations 
may  use  space  in  their  facilities  to 
provide  HOPWA-funded  ser\'ices, 
without  removing  religious  art,  icons, 
scriptures,  or  other  religious  symbols.  In 
addition,  a  HOPWA-funded  religious 
organization  retains  its  authority  over  its 
internal  governance,  and  it  may  retain 
religious  terms  in  its  organization's 
name,  select  its  board  members  on  a 
religious  basis,  and  include  religious 
references  in  its  organization's  mission 
statenfents  and  other  governing 
documents. 

(4)  An  organization  that  participates 
in  the  HOPWA  program  shall  not,  in 
providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 

(5)  HOPWA  funds  may  not  be  used  for 
the  acquisition,  construction,  or 
rehabilitation  of  structures  to  the  extent 
that  those  structures  are  used  for 
inherently  religious  activities.  HOPWA 
funds  may  be  used  for  the  acquisition, 
construction,  or  rehabilitation  of 
structures  only  to  the  extent  that  those 
structures  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  struct\ire  is  used  for  both  eligible  and 
inherently  religious  activities,  HOPWA 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
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does  not  use  direct  Emergency  Shelter 
Grants  funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  feuth-based 
organizations  may  use  space  in  their 
facilities  to  provide  Emergency  Shelter  ' 
Grants-funded  services,  without 
removing  religious  art,  icons,  scriptures, 
or  other  religious  symbols.  In  addition, 
an  Emergency  Shelter  Grants-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(d)  An  organization  that  participates 
in  the  Emergency  Shelter  Grants 
program  shall  not,  in  providing  program 
assistance,  discriminate  against  a    r 
program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion  or  religious  belief. 

(e)  Emergency  shelter  grants  may  not 
be  used  for  the  rehabilitation  of 
structures  to  the  extent  that  those 
structures  are  used  for  inherently 
religious  activities.  Emergency  shelter 
grants  may  be  used  for  the  rehabilitation 
of  structures  only  to  the  extent  that 
those  structures  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherently  religious  activities, 
emergency  shelter  grants  may  not 
exceed  the  cost  of  those  portions  of  the 
rehabilitation  that  are  attributable  to 
eligible  activities  in  accordance  with  the 
cost  accounting  requirements  applicable 
to  emergency  shelter  grants  in  this  part. 
Sanctuaries,  chapels,  or  other  rooms 
that  an  Emergency  Shelter  Grants- 
funded  religious  congregation  uses  as  its 
principal  place  of  worship,  however,  are 
ineligible  for  Emergency  Shelter  Grants- 
funded  improvements.  Disposition  of 
real  property  after  the  term  of  the  grant, 
or  any  change  in  use  of  the  property 
during  the  term  of  the  grant,  is  subject 
to  government-wide  regulations 
governing  real  property  disposition  (see 
24  CFR  parts  84  and  85). 

(f)  If  a  State  or  local  government 
voluntarily  contributes  its  own  funds  to 
supplement  federally  funded  activities, 
the  State  or  local  government  has  the 
option  to  segregate  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 
are  commingled,  this  section  applies  to 
all  of  the  commingled  funds. 

PART  582— SHELTER  PLUS  CARE 

■  14.  The  authority  citation  for  24  CFR 
part  582  continues  to  read  as  follows: 
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Authoritjr:  42  U.S.C.  3535(d)  and  11403- 
1147011. 

■  15.  Revise  §  S82.115(c)  to  read  as 
follows: 

1512.115    Umltationsonaaaislanee. 

•        *        •        •        • 

(c)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  £aith- 
based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  S+C  program.  Neither  the  Federal 
government  nor  a  State  or  local 
govermnent  receiving  funds  imder  S+C 
programs  shall  discriminate  against  an 
organization  on  the  basis  of  the 
organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  under  the  S-«-C  program  may  not 
engage  in  inherently  religious  activities, 
such  as  worship,  religious  instruction, 
or  proselytization  as  part  of  the 
programs  or  services  funded  under  this 
part.  If  an  organization  conducts  such 
activities,  the  activities  must  be  offered 
separately,  in  time  or  location,  from  the 
programs  or  services  funded  under  this 
part,  and  participation  must  be 
voluntary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services. 

(3)  A  religious  organization  that 
participates  in  the  S+C  program  will 
retain  its  independence  from  Federal, 
State,  and  local  governments,  and  may 
continue  to  cany  out  its  mission, 
including  the  definition,  practice  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct  S+C 
funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  S+C-funded 
services,  without  removing  religious  art, 
icons,  scriptures,  or  other  religious 
symbols.  In  addition,  an  S+C-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(4)  An  organization  that  participates 
in  the  S+C  program  shall  not,  in 
providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 

(5j  If  a  State  or  local  government 
voliuitarily  contributes  its  own  funds  to 
supplement  federally  funded  activities, 
the  State  or  local  government  has  the 
option  to  segregate  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 


are  commingled,  this  section  applies  to 
all  of  the  commingled  funds. 


PART  S83— SUPPORTIVE  HOUSING 
PROGRAM 

■  16.  The  authcMity  citation  for  24  CFR 
part  583  continues  to  read  as  follows: 

AufllMtty:  42  U.S.C  11389  and  3535(d). 

■  17.  Revise  §  5B3.150(b)  to  read  as 
follows: 

f  583.150    UmltirtlofMonueeof 


(b)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 
based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  Supportive  Housing  Program. 
Neither  the  Federal  govenunent  nor  a 
State  or  local  government  receiving 
funds  under  Supportive  Housing 
programs  shall  discriminate  against  an 
organization  on  the  basis  of  the 
organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  imder  the  Supportive  Housing 
Program  may  not  engage  in  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization 
as  part  of  the  programs  or  services 
funded  imder  this  part.  If  an 
organization  conducts  such  activities, 
the  activities  must  be  offered  separately, 
in  time  or  location,  firom  the  programs 
or  services  funded  luider  this  part,  and 
participation  must  be  voluntary  for  the 
beneficiaries  of  the  HUD-funded 
programs  or  services. 

(3)  A  religious  organization  that 
participates  in  the  Supportive  Housing 
Program  will  retain  its  independence 
from  Federal,  State,  and  local 
govenunents,  and  may  continue  to  carry 
out  its  mission,  including  the  definition, 
practice,  and  expression  of  its  religious 
beliefs,  provided  that  it  does  not  use 
direct  Supportive  Housing  Program 
funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  Supportive  Housing 
Program-funded  services,  without 
removing  religious  art,  icons,  scriptures, 
or  other  religious  symbols.  In  addition, 
a  Supportive  Housing  Program-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and.  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 


(4)  An  organization  that  participates 
in  the  Supportive  Housing  Program 
shall  not.  in  providing  program, 
assistance,  discriminate  against  a  , 
program  beneficiary  or  prospective   - 
program  btaefidaiy  on  the  basis  of 
reli^on  or  religious  belief. 

(5)  Program  mnds  may  not  be  used  for 
the  acquisition,  construction,  or 
rehabiUtation  of  structures  to  the  extent 
that  those  structures  are  used  for 
inherently  religious  activities.  Program 
funds  may  be  used  for  the  acquisition, 
construction,  or  rehabilitation  of 
structures  only  to  the  extent  that  those 
structures  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherently  religious  activities,  program 
funds  may  not  exceed  the  cost  of  ti^ose 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities  in 
accordance  with  the  cost  accounting 
requirements  applicable  to  Supportive 
Housing  Program  funds  in  this  part 
Sanctuaries,  chapels,  or  other  rooms 
that  a  Supportive  Housing  Program- 
funded  religious  congregation  uses  as  its 
principal  place  of  worship,  however,  are 
ineligible  for  Supportive  Housing 
Program-funded  improvements. 
Disposition  of  real  property  after  the 
term  of  the  grant,  or  any  change  in  use 
of  the  property  during  the  term  of  the 
grant,  is  subject  to  government-wide 
regulations  governing  real  property 
disposition  (see  24  CFR  parts  84  and 
85). 

(6)  If  a  State  or  local  government 
voliuitarily  contributes  its  own  funds  to 
supplement  federally  funded  activities, 
the  State  or  local  govenunent  has  the 
option  to  segregate  the  Federal  funds  or 
conuningle  them.  However,  if  the  funds 
are  conuningled,  this  section  applies  to 
all  of  the  commingled  funds. 


PART  585— YOUTHBUILD  PROGRAM 

■  18.  The  authority  citation  for  24  CFR 
part  585  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  8011. 

■  19.  Revise  §  585.406  to  read  as  follows: 

f  585.406    Faith-based  acHvitiee. 

(a)  Organizations  that  are  religious  or 
faith-based  are  eligible,  on  the  same 
basis  as  any  other  organization,  to 
participate  in  the  Youthbuild  program. 
Neither  the  Federal  government  nor  a 
State  or  local  government  receiving, 
funds  under  Youthbuild  programs  shall 
discriminate  against  an  organization  on 
the  basis  of  the  organization's  religious 
character  or  affiliation. 

(b)  Organizations  that  are  directly 
funded  under  the  Youthbuild  program 
may  not  engage  in  inherently  religious 
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activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  voluntary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services, 
(c)  A  religious  organization  that 
participates  in  the  Youthbuild  Program 
will  retain  its  independence  from 
Federal,  State,  and  local  governments, 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice,  and  expression  of  its  religious 
beliefs,  provided  that  it  does  not  use 
direct  Youthbuild  Program  funds  to 
support  any  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  Among 
other  things,  faith-based  organizations 
may  use  space  in  their  facilities  to 
provide  Youthbuild  Program-funded 
servicfes,  without  removing  religious  art, 
icons ^scriptiu-es,  or  other  religious 
symbols.  In  addition,  a  Youthbuild 
Program-funded  religious  organization 
retains  its  authority  over  its  internal 


%, 


and  it  may  retain  religious 
)rganization's  naine,  select 
members  on  a  religious  basis, 
de religious  references  in  its 
s  mission  statements  and 
documents, 
orgbnization  that  participates 
Youth  Duild  program  shall  not,  in 
pijogram  assistance, 
against  a  program 
prospective  program 
the  basis  of  religion  or 


govern  mg 


cr 


governance, 
terms  in  its 
its  board 
and  inclu 
organization 
other 

(d)An 
in  the 
providing 
discriminate 
beneficiary 
beneficiary 
religious 

(e)  Youthhiu 
for  the 
rehabilitati 
that  those 
iiiherently 
Youthbuild 
acquisition 
rehabilitatioi  i 
extent  that 
conducting 
part.  Where 
eligible  and 
activities 
exceed  the 
acquisition, 
rehabilitatio 
eligible 


en 
belief 

ild  funds  may  not  be  used 
acquisition,  construction,  or 

of  structures  to  the  extent 
stiuctures  are  used  for 
n  ligious  activities, 
unds  may  be  used  for  the 
;onstruction,  or 
of  structures  only  to  the 
structures  are  used  for 
eligible  activities  under  this 
structure  is  used  for  both 
nherently  religious 
Yquthbuild  funds  may  not 
of  those  portions  of  the 
construction,  or 
that  are  attributable  to 
activfties  in  accordance  with  the 


tliose ; 


cost  accounting  requirements  applicable 
to  Youthbuild  funds  in  this  part. 
Sanctuaries,  chapels,  or  other  rooms 
that  a  Youthbuild-funded  religious 
congregation  uses  as  its  principal  place 
of  worship,  however,  are  ineligible  for 
Youthbuild-funded  improvements. 
Disposition  of  real  property  after  the 
term  of  the  grant,  or  any  change  in  use 
of  the  property  dining  the  tenn  of  the 
grant,  is  stibject  to  government-wide 
regulations  governing  real  property 
disposition  (see  24  CFR  parts  84  and 
85). 

(f)  If  a  State  or  local  government 
voluntarily  contributes  its  own  funds  to 
supplement  federally  funded  activities, 
the  State  or  local  government  has  the 
option  to  segregate  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 
are  commingled,  this  section  applies  to 
all  of  the  commingled  funds. 

Dated:  September  22,  2003. 
Mel  Martinez, 

Secretary. 

(PR  Doc.  03-24326  Filed  9-29-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Parts  31, 33, 38, 90, 91,  and  93 

[Doetel  No.  OAQ  106;  AG  Order  No.  2687- 
2003] 

RIN  1105-AA83 

Participation  in  Justice  Department 
Programs-by  Religious  Organizations; 
Providing  for  Equal  Treatment  of  all 
Justica  Department  Program 
Participants 

agency:  Office  of  the  Attorney  General, 

Justice. 

ACnON:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
implement  executive  branch*poIicy  that, 
within  the  firamework  of  constitutional 
church-state  guidelines,  faith-based 
organizations  should  be  able  to  compete 
on  an  equal  footing  with  other 
organizations  for  the  Department's 
funding.  This  proposed  rule  would^ 
revise  Department  regulations 
pertaining  to  certain  programs  to  bring 
them  into  compliance  with  this  policy 
and  to  ensure  that  these  programs  are 
implemented  in  a  manner  consistent 
with  the  requirements  of  the 
Constitution,  including  the  Religion 
Clauses  of  the  First  Amendment. 
DATES:  Comments  must  be  submitted  by 
December  1,  2QD3. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Task  Force  for 
Faith-Based. and  Commimity  Initiatives, 
Office  of  the  Deputy  Attorney  General, 
Room  4413,  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  oi  each 
communication  submitted  will  be 
available  for  inspection  and  copying 
between  8:30  a.m.  and  5:30  p.m.  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Purtill,  Director,  Task  Force  for 
Faith-Based  and  Community  Initiatives, 
Department  of  Justice,  Room  4409,  950 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530;  telephone:  (202) 
305-8283  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
individuals  may  access  this  telephone 
number  via  TTY  by  calling  th&  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339.  For  program-specific 
information,  contact  the  following 
offices:  Office  of  Justice  Programs — 
Bm-eau  of  Justice  Assistance,  (202)  307- 
0635;  Office  of  juvenile  Justice 
Delinquency  Prevention,  (202)  307- 


5924;  Natio  lal  Institute  of  Justice,  (202) 
307-2942;  I  irug  Court  Programs  Office, 
(202)  616-5  301;  Office  of  Victims  of 
Crime,  (202  514-4696;  Office  of 
Violence  Aj  ainst  Women,  (202)  307- 
6026;  Execii  live  Office  for  Weed  and 
Seed,  (202)  )16-1152;  Bureau  of 
Prisons,  203-307-3198;  National 
Institute  of  i  Corrections.  (202)  307-3106; 
Community  Oriented  Policing  Services 
(COPS),  (20: :)  307-1480  (these  are  not 
toll-free  nui  ibers).  Hearing  or  speech- 
impaired  ini  lividuals  may  access  these 
telephone  n  imbers  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  14-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgrouad 

Religious  Organizations,  including 
religiously  a  ffiliated  organizations,  are 
an  importan :  part  of  the  social  services 
network  oft  le  United  States,  offering  a 
multitude  o  social  services  to  those  in 
need.  In  adc  ition  to  places  of  worship, 
religious  org  mizations  include  small 
nonprofit  or  ;anizations  created  to 
provide  one  arogram  or  multiple 
services,  as  i  ve\l  as  neighborhood 
groups  formi  fd  to  respond  to  a  crisis  or 
to  lead  comriunity  renewal.  Religious 
groups  ever)  where,  either  acting  alone 
or  as  partner  5  with  other  service 
providers  an  d  government  programs, 
serve  the  po(  ir,  help  to  reduce  crime, 
addiction,  ai  id  delinquency,  and  help  to 
strengthen  h  milies  and  rebuild 
communitiei . 

All  too  oft  tn,  however,  Federal  policy 
and  program  5  have  not  recognized 
religious  gro  ips  as  resources  for 
providing  so  :ial  assistance.  Federal, 
state,  and  lo<  al  governments  have  often 
imposed  ban  iers  to  the  participation  of 
religious  org  inizations  in  social  service 
programs,  in  :luding  unwarranted 
regulatory  bi  rriers. 

President   tush  has  directed  the 
federal  agem  ies,  including  the  Justice 
department,  to  take  steps  to  ensure  that 
federal  polic  '  and  programs  are  fully 
open  to  faith  based  and  community 
groups  in  a  n  lanner  that  is  consistent 
with  the  Con  stitution.  The 
Administrati  )n  believes  that  religiously 
affiliated,  or  aith-based,  groups  possess 
an  under-ap{  reciated  ability  to  meet  the 
needs  of  disa  dvantaged  Americans, 
including  the  se  within  the  criminal 
justice  systei  i.  and  to  revitalize 
distressed  ne  ighborhoods.  The 
Administrati  3n  believes  that  there 
should  be  an  equal  opportunity  for  all 
organizationj  — both  religious  and 
nonreligious-  -to  participate  as  partners 
in  federal  pr(  grams. 

As  part  of  nese  efforts.  President 
Bush  issued  ibcecutive  Order  13198  on 
January  29,  2  301.  The  Order,  which  was 


y 


published  in  the  Federal  Register  on 
January  31,  2001  (66  FR  8499),  created 
Centers  for  Faitli-Based  and  Community 
Initiatives  in  five  cabinet  departments — 
HUD,  Health  and  Human  Services, 
Education,  Labor,  and  Justice.  The 
Executive  Order  charged  the  Centers  to 
identify  and  eliminate  regulatory, 
contracting,  and  other  programmatic 
obstacles  to  the  equal  participation  of 
faith-based  and  community 
organizations  in  the  provision  of  social 
services  by  their  Departments.  On 
December  12,  2002,  President  Bush 
issued  Executive  Order  13280.  That 
Order,  published  in  the  Federal  Register 
on  December  16,  2002  (66  FR  77145), 
created  Centers  in  two  additional 
agencies — the  United  States  Agency  for 
International  Development  and  the 
Department  of  Agricidture — ^and 
charged  those  Centers  with  duties 
similar  to  those  set  forth  in  Executive 
Order  13198.  On  December  12,  2002, 
President  Bush  also  issued  Executive 
Order  13279,  published  in  the  Federal 
Register  on  December  12,  2002  (67  FR 
77141).  That  Executive  Order  charges 
executive  branch  agencies  to  give  equal 
treatment  to  faith-based  and  community 
groups  that  apply  for  funds  to  meet 
social  needs  in  America's  communities. 
President  Bush  called  for  an  end  to 
discrimination  against  faith-based 
organizations  and,  consistent  with  the 
First  Amendment  to  the  United  States 
Constitution,  ordered  implementation  of 
these  policies  throughout  the  executive 
branch,  including,  among  other  things, 
allowing  organizations  to  retain  their 
religious  autonomy  over  their  internal 
governance  and  composition  of  boards,   . 
and  over  their  display  of  religious  art, 
icons,  scriptures,  or  other  religious 
symbols,  when  participating  in 
government-funded  programs.  President 
Bush  directed  each  executive  branch 
agency,  including  the  Department  of 
Justice,  to  implement  these  policies. 
This  proposed  rule  is  part  of  the 
Department's  efforts  to  fulfill  its 
responsibilities  under  these  Executive 
,  Orders. 

11.  This  Proposed  Rule 

A.  Purpose  of  Proposed  Rule 

Consistent  with  the  President's 
initiative,  this  proposed  rule  would 
revise  the  Department's  regulations  to 
remove  unwarranted  barriers  to  the 
equal  participation  of  faith-based 
organizations  in  the  Department's 
programs.  The  objective  of  this 
proposed  rule  is  to  ensiu^  that  the 
Department's  programs  are  open  to  all 
qualified  organizations,  regardless  of 
their  religious  character,  and  to 
establish  clearly  the  proper  uses  to 
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which  funds  may  be  put,  and  the 
conditions  for  receipt  of  funding,  hi 
addition,  this  proposed  rule  is  designed 
to  ensiue  that  the  implementation  of  the 
Department's  programs  is  conducted  in 
a  manner  consistent  with  the 
requirements  of  the  Constitution, 
including  the  Religion  Clauses  of  the 
First  Amendment. 

B.  Justice  Departm  mt  Program 
Regulations  Amended  by  Proposed  Rule 

This  rule  proposes  to  amend  the 
regulations  for  the  following  Justice 
Department  components  or  offices: 

1.  Office  of  Justice  Programs  (OJP) 

.2.  Biueau  of  Prisons  (BOP) 

3.  National  Institute  of  Corrections 
(NIC) 

4.  Community  Oriented  Policing 
Services  (COPS) 

5.  Office  for  Violence  Against  Women 
(OVW) 

6.  United  States  Marshals  Service 

7.  Asset  Forfeiture  and  Money 
Laundering  Section  of  the  Criminal 
Division 

8.  Civil  Rights  Division 

C.  Proposed  Regulatory  Amendments 

This  rule  proposes  to  make  the 
following  regulations  applicable  to  all 
discretionary',  grant,  formula  grant, 
contract,  and  cooperative  agreement 
programs  listed  above. 

1.  Participation  by  faith-based 
organizations  in  Justice  Department 
programs.  The  proposed  rule  would 
make  clear  that  organizations  are 
eligible  to  participate  in  Department 
programs  without  regard  to  their 
religious  character  or  affiliation,  and 
that  organizations  may  not  be  excluded 
from  the  competition  for  Department 
funds  simply  because  they  are  religious. 
Specifically,  religious  organizations  are 
eligible  to  compete  for  funding  on  the 
same  basis,  and  under  the  same  . 
eligibility  requirements,  as  all  other 
nonprofit  organizations.  The  Federal 
government,  as  well  as  state  and  local 
governments  administering  funds  under 
Department  programs,  are  prohibited 
from  discriminating  against 
organizations  on  the  basis  of  religion, 
religious  belief,  or  religious  character  in 
the  administration  or  distribution  of 
Federal  financial  assistance  under  social 
service  programs,  including  grants, 
contracts,  and  cooperative  agreements. 

2.  Inherently  religious  activities.  The 
proposed  rule  describes  the 
requirements  applicable  to  all  recipient 
organizations  regarding  the  use  of 
Department  funds  for  inherently 
religious  activities.  Specifically,  a 
participating  organization  may  not  use 


direct  financial  assistance  ^  from  the 
Department  to  support  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
If  the  organization  engages  in  such 
activities,  the  activities  must  be  offered 
separately,  in  time  or  location,  from  the 
programs  or  services  funded  with  direct 
Department  assistance,  and 
participation  must  be  voluntary  for  the 
beneficiaries  of  the  Department-funded 
programs  or  services.  This  requirement 
ensures  that  direct  financial  assistance 
from  the  Department  to  religious 
organizations  is  not  used  to  support 
inherently  religious  activities.  Such 
assistance  may  not  be  used,  for  example, 
to  conduct  prayer  meetings,  studies  of 
sacred  texts,  or  any  other  activity  that  is 
inherently  religious. 

This  restriction  does  not  mean  that  an 
organization  that  receives  Department 
funds  cannot  engage  in  inherently 
religious  activities.  It  simply  means  that 
such  an  organization  cannot  fund  these 
activities  with  direct  financial 
assistance  from  the  Department.  Thus, 
faith-based  organizations  that  receive 
direct  financial  assistance  from  the 
Department  must  take  steps  to  separate, 
in  time  or  location,  their  inherently 
religious  activities  from  the  direct 
Department-funded  services  that  they 
offer. 

These  restrictions  on  inherently 
religious  activities  do  not  apply  where 
Department  funds  are  provided  to 
religious  organizations  as  a  result  of  a 
genuine  and  independent  private  choice 
of  a  beneficiary,  provided  the  religious 
organizations  otherwise  satisfy  the 
secular  requirements  of  the  program:  A 
religious  organization  may  receive  such 
funds  as  the  result  of  a  beneficiary's 
genuine  and  independent  choice  if,  for 
example,  a  beneficiary  redeems  a 
voucher,  coupon,  certificate,  or  similar 
funding  mechanism  that  was  provided 
to  that  beneficiary  using  Department 
funds  under  a  program  that  is  designed 
to  give  that  beneficiary  a  choice  among 
providers. 

Correctional  institutions  are  heavily 
regulated,  and  the  degree  of  government 
control  over  correctionad  environments 


■  The  term  "direct  financial  assistance"  is  used 
here  to  describe  funds  that  are  provided  "directly" 
by  a  governmental  entity  or  an  intermediate 
organization  with  the  same  responsibilities  as  a 
governmental  entity,  as  opposed  to  funds  that  an 
organization  receives  as  the  result  of  the  genuine 
and  independent  private  choice  of  a  beneficiary.  In 
other  contexts,  the  term  "direct  financial 
assistance"  may  be  used  to  refer  to  those  funds  that 
an  organization  receives  directly  from  the  Federal 
government  (also  known  as  "discretionary" 
funding),  as  opposed  to  funding  that  it  receives 
&om  a  State  or  local  government  (also  known  as 
"indirect"  or  "block  grant"  funding).  Again,  in 
these  proposed  regulations,  the  term  "direct 
financial  assistance"  has  the  former  meaning. 


means  that  prison  officials  must 
sometimes  take  affirmative  steps,  in  the 
form  of  chaplaincies  and  similar 
programs,  to  introduce  religion  into  the 
environment.  Without  such  efforts  to 
make  religious  accommodations, 
religious  freedom  would  not  exist  for 
federal  prisoners.  Accordingly,  the 
proposed  rule  recognizes  that  the  legal 
restrictions  applied  to  religious 
programs  within  correctional  facilities 
will  sometimes  be  different  from  the 
legal  restrictions  that  are  applied  to 
other  Department  programs. 

3.  Independence  of  faith-based 
organizations.  The  proposed  rule 
clarifies  that  a  religious  organization 
that  participates  in  Department 
programs  will  retain  its  independence 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice,  and  expression  of  its  religious 
beliefs,  provided  that  it  does  not  use 
direct  financicd  assistance  from  the 
Department  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proseh'tization. 
Among  other  things,  a  faith-based 
organization  may  use  space  in  its 
facilities  to  provide  Department-fimded 
services,  without  removing  religious  art, 
icons,  scriptures,  or  other  religious 
symbols.  In  addition,  a  Department- 
funded  religious  organization  may 
retain  religions  terms  in  its 
organization's  name,  select  its  board 
members  and  otherwise  govern  itself  on 
a  religious  basis,  and  include  religious 
references  in  its  organization's  mission 
statements  and  other  governing 
documents. 

4.  Nondiscrimination  in  providing 
assistance.  The  proposed  rule  clarifies 
that  an  organization  that  receives  direct 
financial  assistance  from  the 
Department  shall  not,  in  providing 
program  assistance,  discriminate  against 
a  program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion  or  religious  belief.  Accordingly, 
religious  organizations,  in  providing 
services  directly  funded  in  whole  or  in 
part  by  the  Department,  may  not 
discriminate  against  current  or 
prospective  program  beneficiaries  on 
the  basis  of  religion  or  religious  belief. 

5.  Assurance  requirements.  This  rule 
proposes  to  direct  the  removal  of  those 
provisions  of  the  Department's 
agreements,  covenants,  memoranda  of 
understanding,  policies,  or  regulations 
that  require  only  Department-funded 
religious  organizations  to  provide 
assiu^nces  that  they  will  not  use  monies 
or  property  for  inherently  religious 
activities.  The  Department  imposes  no 
comparable  assiu-ance  requirements  in 
any  other  context,  and  the  Department 
believes  it  is  unfair  to  require  religious 
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organizations  alone  to  provide 
additional  assurances,  above  and 
beyond  those  any  other  organization  is 
required  to  provide,  that  they  will 
comply  with  Department  requirements. 
All  organizations  that  participate  in 
Department  pfograms,  including 
religious  ones,  must  carry  out  eligible 
activities  in  accordance  with  all 
program  requirements  and  other 
applicable  requirements  governing  the 
conduct  of  Department-funded 
activities,  including  those  prohibiting 
the  use  of  direct  financial  assistance 
from  the  Department  to  engage  in 
inherently  religious  activities.  In 
addition,  to  the  extent  that  provisions  of 
the  Department's  agreements, 
covenants,  policies,  or  regulations 
disqualify  religious  organizations  from 
participating  in  the  Department's 
programs  because  they  are  motivated  or 
influenced  by  religious  faith  to  provide 
social  services,  or  because  of  their 
religious  character  or  affiliation,  the 
proposed  rule  removes  that  restriction, 
which  is  inconsistent  with  governing 
law. 

m.  Findings  and  Certifications 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order)  and,  accordingly,  has  reviewed 
the  rule.  Any  changes  made  to  the  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Task  Force  for  Faith-based  and 
Community  Initiatives,  Room  4409,  950 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20530. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  on  the 
private  sector.  This  proposed  rule  does 
not  impose  any  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector,  within  the 
meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Executive  Order  13132— Federalism 

Executive  Order  13132,  Federalism. 
prohibits  an  agency  from  publishing  any 
rule  that  has  federalism  implications  if 


the  rule  eitl  ler  imposes  substantial 
direct  com;  liance  costs  on  state  and 
local  govert  ments  and  is  not  required 
by  statute,  c  r  the  rule  preempts  state 
law,  unless  the  agency  meets  the 
consultation  and  fimding  requirements 
of  section  6  of  the  Executive  Order. 
Consistent  \v\\h  Executive  Order  13132, 
the  Department  specifically  solicits 
comments  ^om  state  and  local 
govemmentj  officials  on  this  proposed 
rule. 

Environmei  tal  Impact 

A  Findin]  of  No  Significant  Impact 
with  respec  to  the  environment  has 
been  made  i  n  accordance  with 
Department, regulations  at  28  CFR  part 
61,  which  ijjiplement  section  102(2)(C) 
of  the  Natiohal  Enviromnental  Policy 
Act  of  1969142  U.S.C.  4332).  The 
Finding  of  Mo  Significant  Impact  is 
available  foi  public  inspection  between 
the  hours  ol  8:30  a.m.  and  5:30  p.m. 
weekdays  ir  the  Task  Force  for  Faith- 
based  and  Community  Initiatives,  Office 
of  the  Deputy  Attorney  General,  Room 
4413,  Depai  ment  of  Justice,  950 
Pennsylvan  a  Ave.,  NW.,  Washington, 
DC  20530. 


Regulatory  tlexibility  Act 

The  Attor  ley 
with  the  Rej  ulatory 
U.S.C.  605(b)) 
approved  th  i 
doing  certifiJBS 
have  a  si 
a  substantia 
The  propos^ 
any  new 
applicable 
Rather,  the 
is  to  remove 
currently  restrict 
of  religious 
organizations 
Department' 


cos  [s 
t(i 


itri 


Notwithstan  ding 
determination 
have  a  signi 
substantial 
Department 
comments 
burdensome 
will  meet 
described  in 


r( 


The  Catak 
Assistance 
programs  a 
16.579,  16 
16.548,  16 
16.613,  16. 
16.563,16. 
16.730,16. 
16.547,  16. 


General,  in  accordance 

Flexibility  Act  (5 
has  reviewed  and 
s  proposed  rule  and  in  so 
that  this  rule  will  not 


gnijicant  economic  impact  on 
number  of  small  entities, 
rule  would  not  impose 
,  or  modify  existing  costs. 
Department  grantees. 
]  urpose  of  the  proposed  rule 
policy  prohibitions  that 
the  equal  participation 
religiously  affiliated 
(large  and  small)  in  the 
3  programs. 

the  Department's 
that  this  rule  will  not 
leant  economic  effect  on  a 
I  umber  of  small  entities,  the 
jpecifically  invites 
garding  any  less 
alternatives  to  this  rule  that 
Department's  objectives  as 
this  preamble. 


Catalog  of  Federal  Domestic  Assistance 
Numbers 


g  of  Federal  Domestic 
p  rogram  numbers  for  the 
f^cted  by  this  rule  are 

16.593,  16.523,  16.540, 
16.575,  16.588,  16.580, 
16.585,  16.595,  16.560. 
16.542,  16.728,  16.729, 
16.732.  16.543,  16.544, 
16.547,  16.582,  16.583, 


5  12. 

5   :9, 

2112, 
5-1, 

7;ii, 
7;;6, 


16.524, 16.525, 16.587. 16.589, 16.602, 
16.005, 16.108, 16.320, 16.526, 16.710, 
16.110. 

List  of  Subjects 

28  CFR  Part  31 

Grant  programs — law.  Juvenile 
delinquency,  Reporting  and 
recordkeeping  requirements. 

28  CFR  Part  33 

Administrative  practice  and 
procedure,  Grants, 

28  CFR  Part  38 

Administrative  practice  and 
procedure.  Grant  programs.  Reporting 
and  recordkeeping  requirements. 
Nonprofit  organizations. 

28  CFR  Part  90 

Grant  programs.  Judicial 
administration — violence  against 
women. 

28  CFR  Part  91 

Grant  Programs — correctional 
facilities. 

28  CFR  Part  93 

Grant  programs.  Judicial 
administration. 

For  the  reasons  stated  in  the 
preamble,  the  Department  proposes  to 
amend  chapter  I  of  Title  28  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  31— OJJDP  GRANT  PROGRAMS 

1.  The  authority  citation  for  part  31  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  5601  through  5785; 
Pub.  L.  108-7.  117  Stat.  11;  5  U.S.C.  301. 

2.  Add  §  31.404  to  subpart  A  to  read 
as  follows: 

§  31 .404    Participation  by  faith-based 
organizations. 

The  funds  provided  under  this  part 
shall  be  administered  in  compliance 
with  the  standards  set  forth  in  part  38 
(Equal  Treatment  for  Faith-based 
Organizations)  of  this  chapter. 

3.  In  §  31.502,  add  paragraph  (a)(3)  to 
read  as  follows: 

§  31 .502    Assurances  and  plan  information. 

(a)  *  *  * 

(3)  The  funds  provided  under  this 
part  shall  be  administered  in 
compliance  with  the  standards  set  forth 
in  part  38  (Equal  Treatment  for  Faith- 
based  Organizations)  of  this  chapter. 


PART  33— BUREAU  OF  JUSTICE 
ASSISTANCE  GRANT  PROGRAMS 

4.  The  authority  section  for  part  33  is 
revised  to  read  as  follows: 
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Authority:  42  U.S.C.  3701  through  3797y- 
4;  5  U.S.C.  301. 

5.  In  suppart  A  under  the  heading 
Additional  Requirements,  add  §  33.53  to 
read  as  follows: 

§  33.53    Participation  by  faith-based 
organizations. 

The  funds  provided  under  this  part 
shall  be  administered  in  compliance 
with  the  standards  set  forth  in  part  38 
(Equal  Treatment  for  Faith-based 
Organizations)  of  this  chapter. 

6.  Add  part  38  to  read  as  follows: 

PART  3&~EQUAL  TREATMENT  FOR 
FAITH-BASED  ORGANIZATIONS 

38.1  Discretionary  grants,  contracts,  and 
cooperative  agreements. 

38.2  Formula  grants. 

Authority:  28  U.S.C.  509;  5  U.S.C.  301; 
E.0. 13279,  67  FR  77141,  3  CFR,  2002  Comp., 
p.  258;  18  U.S.C.  4001,  4042,  5040;  20  U.S.C. 
1152;  21  U.S.C.  871;  25  U.S.C.  3681;  Pub.  L. 
107-273, 116  Stat.  1758  (42  U.S.C.  3751, 
3753,3762b,  3782,  3796dd-l,  3796dd-7, 
3796gg-l,  3796gg-0b,  3796gg-3,  3796h, 
3796ii-2,  3797u-3.  3797w,  5611,  5672, 
10604,  14071). 

§  38.1    Discretionary  grants,  contracts,  and 
cooperative  agreements. 

(a)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  any 
Department  program  for  which  they  are 
otherwise  eligible.  No  State  or  Local 
government  receiving  funds  under  any 
Department  program  shall  discriminate 
against  an  organization  on  the  basis  of 
the  organization's  religious  character  or 
affiliation.  As  used  in  this  section, 
"program"  refers  to  a  grant,  contract,  or 
cooperative  agreement  funded  by  a 
discretionary  grant  from  the 
Department.  As  used  in  this  section,  the 
term  "grantee"  includes  a  recipient  of  a 
grant,  a  signatory  to'a  cooperative 
agreement,  or  a  contracting  party. 

(b)  (1)  Organizations  that  receive 
direct  financial  assistance  from  the 
Department  under  any  Department 
program  may  not  engage  in  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization, 
as  part  of  the  programs  or  services 
funded  with  direct  financial  assistance 
from  the  Department.  If  an  organization 
conducts  such  activities,  the  activities 
must  be  offered  separately,  in  time  or 
location,  from  the  programs  or  services 
funded  with  direct  financial  assistance 
from  the  Department,  and  participation 
must  be  voluntary  for  beneficiaries  of 
the  programs  or  services  funded  with 
such  assistance. 

(2)  The  restrictions  on  inherently 
religious  activities  set  forth  in  paragraph 


(b)(1)  of  this  section  do  not  apply  to 
programs  where  Department  funds  are 
provided  to  chaplains  to  work  with 
inmates  in  prisons,  detention  facilities, 
or  community  correction  centers,  or 
where  Department  funds  are  provided  to 
religious  or  other  organizations  for 
programs  in  prisons,  detention  facilities, 
or  community  correction  centers,  in 
which  such  organizations  assist 
chaplains  in  carrying  out  their  duties. 

(c)  A  religious  organization  that 
participates  in  the  Department-funded 
programs  or  services  will  retain  its 
independence  from  federal,  state,  and 
local  governments,  and  may  continue  to 
carry  out  its  mission,  including  the 
definition,  practice,  and  expression  of 
its  religious  beliefs,  provided  that  it 
does  not  use  direct  financial  assistance 
from  the  Department  to  support  any 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  Among  other  things,  a 
faith-based  organization  that  receives 
financial  assistance  from  the 
Department  may  use  space  in  its 
facilities,  without  removing  religious 
art,  icons,  scriptiues,  or  other  religious 
symbols.  In  addition,  a  religious 
organization  that  receives  financial 
assistance  from  the  Department  retains 
its  authority  over  its  internal 
governance,  and  it  may  retain  religious 
terms  in  its  organization's  name,  select 
its  board  members  on  a  religious  basis, 
and  include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 
^  (d)  An  organization  that  participates 
in  programs  funded  by  direct  financial 
assistance  from  the  Department  shall 
not,  in  providing  services,  discriminate 
against  a  program  beneficiary  or 
prospective  program  beneficiary  on  the 
basis  of  religion  or  religious  belief. 

(e)  No  grant  document,  agreement, 
covenant,  memorandum  of 
understanding,  policy,  or  regulation  that 
is  used  by  the  Department  or  a  state  or 
local  government  in  administering 
financial  assistance  from  the 
Department  shall  require  only  religious 
organi^zations  to  provide  assurances  that 
they  will  not  use  monies  or  property  for 
inherently  religious  activities.  Any  such 
restrictions  shall  apply  equally  to 
religious  and  non-religious 
organizations.  All  organizations  that 
participate  in  Department  programs, 
including  religious  ones,  must  carry  out 
eligible  activities  in  accordance  with  all 
program  requirements  and  other 
applicable  requirements  governing  the 
conduct  of  Department-funded 
activities,  including  those  prohibiting 
the  use  of  direct  financial  assistance 
from  the  Department  to  engage  in 
inherently  religious  activities.  No  grant 


document,  agreement,  covenant, 
memorandiun  of  understanding,  policy, 
or  regulation  that  is  used  by  the 
Department  or  a  state  or  local 
government  in  administering  financial 
assistance  from  the  Department  shall 
disqualify  religious  organizations  from 
participating  in  the  Department's 
programs  because  such  organizations 
are  motivated  or  influenced  by  religious 
faith  to  provide  social  services,  or 
because  of  their  religious  character  or 
affiliation. 

(f)  Exemption  from  Title  VU  . 
Employment  Discrimination 
Requirements.  A  religious  organization's 
exemption  from  the  federal  prohibition 
on  employment  discrimination  on  the 
basis  of  religion,  set  forth  in  section 
702(a)  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  2000e-l,  is  not  forfeited  when 
the  organization  receives  direct  or 
indirect  financial  assistance  from  the 
Department.  Some  Department 
programs,  however,  contain 
independent  statutory  provisions 
requiring  that  all  grantees  agree  not  to 
discriminate  in  employment  on  the 
basis  of  religion.  Accordingly,  grantees 
should  consult  with  the  appropriate 
Department  program  office  to  determine 
the  scope  of  any  applicable 
requirements. 

(g)  In  general,  the  Department  does 
not  require  that  a  grantee,  including  a 
religious  organization,  obtain  tax- 
exempt  status  imder  section  501(c)(3)  of 
the  Internal  Revenue  Code  to  be  eligible 
for  funding  under  Department  programs. 
Many  grant  programs,  however,  do 
require  an  organization  to  be  a 
"nonprofit  organization"  in  order  to  be 
eligible  for  funding.  Individual 
solicitations  that  require  organizations 
to  have  nonprofit  status  will  specifically 
so  indicate  in  the  eligibility  section  of 

a  solicitation.  In  addition,  any 
solicitation  that  requires  an  organization 
to  maintain  tax-exempt  status  will 
expressly  state  the  statutory  authority 
for  requiring  such  status.  Grantees 
should  consult  with  the  appropriate 
Department  program  office  to  determine 
the  scope  of  any  applicable 
requirements.  In  Department  programs 
in  which  an  applicant  must  show  that 
it  is  a  nonprofit  organization,  the 
applicant  may  do  so  by  any  of  the 
following  means: 

(1)  Proof  that  the  Internal  Revenue 
Service  currently  recognizes  the 
applicant  as  an  organization  to  which 
contributions  are  tax  deductible  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code; 

(2)  A  statement  from  a  state  taxing 
body  or  the  state  secretary  of  state 
certifying  that: 
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(i)  The  organization  is  a  nonprofit 
organization  operating  within  the  State: 
and 

(ii)  No  part  of  its  net  earnings  may  . 
lawfully  benefit  any  private  shareholder 
or  individual; 

(3)  A  certified -copy  of  the  applicant's 
certificate  of  incorporation  or  similar 
document  that  clearly  establishes  the 
nonprofit  status  of  the  applicant;  or 

(4)  Any  item  described  in  paragraphs 
(b)(1)  through  (3)  of  this  section  if  that 
item  applies  to  a  state  or  national  parent 
organization,  together  with  a  statement 
by  the  State  or  parent  organization  that 
the  applicant  is  a  local  nonprofit 
affiliate. 

(i)  Effect  on  State  and  local  funds.  If 
a  State  or  local  government  voluntarily 
contributes  its  own  funds  to  supplement 
activities  carried  out  under  the 
applicable  programs,  the  state  or  local 
government  has  the  option  to  separate 
out  the  Federal  funds  or  commingle 
them.  If  the  funds  are  commingled,  the 
provisions  of  this  section  shall  apply  to 
all  of  the  commingled  funds  in  the  same 
manner,  and  to  the  same  extent,  as  the 
provisions  apply  to  the  Federal  funds. 

(h)  To  the  extent  otherwise  permitted 
by  federal  law,  the  restrictions  on         ^, 
inherently  religious  activities  set  forth    ! 
in  this  section  do  not  apply  where 
Department  funds  cu-e  provided  to 
religious  organizations  as  a  result  of  a 
genuine  and  independent  private  choice 
of  a  beneficiary,  provided  the  religious 
organizations  otherwise  satisfy  the 
requirements  of  the  program.  A  religious 
organization  may  receive  such  funds  as 
the  result  of  a  beneficiary's  genuine  and 
independent  choice  if,  for  example,  a 
beneficiary  redeems  a  voucher,  coupon, 
or  certificate,  allowing  the  beneficiary  to 
direct  where  funds  are  to  be  paid,  or  a 
similar  funding  mechanism  provided  to 
that  beneficiary  and  designed  to  give 
that  beneficiary  a  choice  among 
providers. 

§38^    Fonnula  grants. 

(a)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  any 
Department  program  for  which  they  are 
otherwise  eligible.  No  state  or  local 
government  receiving  funds  under  any 
Department  program  shall  discriminate 
against  an  organization  on  the  basis  of 
the  organization's  religious  character  or 
affiliation.  As  used  in  this  section, 
"program"  refers  to  a  grant,  contract,  or 
cooperative  agreement  funded  by  a 
formula  or  block  grant  from  the 
Department.  As  used  in  this  section,  the 
term  "grantee"  includes  a  recipient  of  a 
grant,  a  signatory  to  a  cooperative 
agreement,  or  a  contracting  party. 
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financial  assistance  from  the 
Department  shall  require  only  religious 
organizations  to  provide  assurances  that 
they  will  not  use  monies  or  property  for 
inherently  religious  activities.  Any  such 
restrictions  shall  apply  equally  to 
religious  and  non-religious 
organizations.  All  organizations  that 
participate  in  Department  programs, 
including  religious  ones,  must  carry  out 
eligible  activities  in  accordance  with  all 
program  requirements  and  other 
applicable  requirements  governing  the 
conduct  of  Department-fimded 
activities,  including  those  prohibiting 
the  use  of  direct  financial  assistance  to 
engage  in  inherently  religious  activities. 
No  grant  document,  agreement, 
covenant,  memorandum  of 
understanding,  policy,  or  regulation  that 
is  used  by  the  Department  or  a  state  or 
local  government  in  administering 
financial  assistance  from  the 
Department  shall  disqualify  religious 
organizations  from  participating  in  the 
Department's  programs  because  such 
organizations  are  motivated  or 
influenced  by  religious  faith  to  provide 
social  services,  or  because  of  their 
religious  character  or  affiliation. 

(t)  Exemption  from  Title  VII 
Employment  Discrimination 
Requirements.  A  religious  organization's 
exemption  from  the  federal  prohibition 
on  employment  discrimination  on  the 
basis  of  religion,  set  forth  in  section 
702(a)  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  2000e-l,  is  not  forfeited  when 
the  religious  organization  receives  direct 
or  indirect  financial  assistance  from 
Department.  Some  Department 
programs,  however,  contain 
independent  statutory'  provisions 
requiring  that  all  grantees  agree  not  to 
discriminate  in  employment  on  the 
basis  of  religion.  Accordingly,  grantees 
should  consult  with  the  appropriate 
Department  program  office  to  determine 
the  scope  of  any  applicable 
requirements. 

(g)  In  general,  the  Department  does 
not  require  that  a  grantee,  including  a 
religious  organization,  obtain  tax- 
exempt  status  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  to  be  eligible 
for  funding  imder  Department  programs. 
Many  grant  programs,  however,  do 
require  an  organization  to  be  a 
"nonprofit  organization"  in  order  to  be 
eligible  for  funding.  Individual 
solicitations  that  require  organizations 
to  have  nonprofit  status  will  specifically 
so  indicate  in  the  eligibility  section  of 
a  solicitation.  In  addition,  any 
solicitation  that  requires  an  organization 
to  maintain  tax-exempt  status  will 
expressly  state  the  statutory  authority 
for  requiring  such  status.  Grantees 
should  consult  with  the  appropriate 
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Department  program  office  to  determine 
the  scope  of  any  applicable 
requirements.  In  Department  pro^Bms 
in  whidi  an  applicant  must  show  that 
it  is  a  nonprofit  organization,  the 
applicant  may  do  so  by  any  of  the 
following  means: 

(1)  Proof  that  the  Internal  Revenue 
Service  currently  recognizes  the 
applicant  as  an  organization  to  which 
contributions  are  tax  deductible  imder 
section  501(c)(3)  of  the  Internal  Revedue 
Code; 

(2)  A  statement  from  a  state  taxing 
body  or  the  state  secretary  of  state 
certifying  that: 

(i)  The  organization  is  a  nonprofit 
organization  operating  within  the  State; 
and 

(ii)  No  part  of  its  net  earnings  may 
lawhiUy  benefit  any  private  shareholder 
or  individual; 

(3)  A  certified  copy  of  the  applicant's 
certificate  of  incorporation  or  similar 
document  that  clearly  establishes  the 
ncmprofit  status  of  the  applicant;  or 

(4)  Any  item  described  in  paragraphs 
(b)(1)  through  (3)  of  this  section  if  that 
item  applies  to  a  state  or  national  parent 
organization,  together  with  a  statement 
by  the  State  or  parent  organization  that 
the  applicant  is  a  local  nonprofit 
affiliate. 

(h)  Effect  on  State  and  local  funds.  If 
a  State  or  local  government  voluntarily 
contributes  its  own  funds  to  supplement 
activities  carried  out  under  the 
applicable  programs,  the  state  or  local 
government  has  the  option  to  separate 
out  the  federal  funds  or  commingle 
them.  If  the  funds  are  commingled,  the 
provisions  of  this  section  shall  apply  to 
all  of  the  commingled  funds  in  the  same 
manner,  and  to  the  same  extent,  as  the 
provisions  apply  to  the  federal  funds. 


(i)  To  the  extent  otherwise  permitted 
by  federal  law,  the  restrictions  on 
inherently  religious  activities  set  forUi 
in  this  section  do  not  apply  where 
Department  fimds  are  provided  to 
religious  cKganizations  as  a  result  of  a 
genuine  and  independent  private  choice 
of  a  beneficiary,  provided  the  religious 
organizations  otherwise  satisfy  the 
requirements  of  the  program.  A  religious 
organization  may  receive  such  funds  as 
the  result  of  a  beneficiary's  genuine  and 
independent  choice  if,  for  example,  a 
beneficiary  redeems  a  voucher,  coupon, 
or  certificate,  allowing  the  beneficiary  to 
direct  where  funds  are  to  be  paid,  or  a 
similar  funding  mechanism  provided  to 
that  beneficiary  and  designed  to  give 
that  beneficiary  a  choice  among 
providers. 

PART  90— VIOLENCE  AGAINST 
WOMEN 

7.  The  authority  citation  for  part  90  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  3711-3796gg-7;  Sec. 
826,  Part  E,  Title  Vm,  Pub.  L.  105-244, 112 
Stat.  1581. 1815. 

8.  Add  §  90.3  to  subpart  A  to  read  as 
follows: 

§90.3    Participation  by  falth-basad 
organizations. 

The  funds  provided  imder  this  part 
shall  be  administered  in  compliance 
with  the  standards  set  forth  in  part  38 
(Equeil  Treatment  for  Faith-based 
Organizations)  of  this  chapter. 

PART  91— GRANTS  FOR 
CORRECTIONAL  FACILITIES 

9.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows: 


10.  In  §  91.3,  add  paragr^h  (g)  to  read 
as- follows: 


i»1J   QMMrai  eiigibliity 


(g)  The  funds  provided  under  this  part 
shall  be  administered  in  compliance 
with  the  standards  set  forth  in  part  38 
(Equal  Treatment  for  Faith-based 
Organizations)  of  this  chapter. 

11.  In  §  91.23,  add  paragraph  (d)  to 
read  as  follows: 

191.23    GnMit  authority. 


(d)  The  funds  provided  imder  this 
part  shall  be  administered  in 
compliance  with  the  standards  set  forth 
in  part  38  (Equal  Treatment  for  Faith-    . 
based  Organizationis)  of  this  chapter. 

PART  93— PROVISIONS 
IMPLEMENTING  THE  VIOLENT  CRIME 
CONTROL  AND  LAW  ENFORCEMENT 
ACT  OF  1994 

12.  The  authority  citation  for  part  93 
is  added  to  read  as  follows: 

Authority:  42  U.S.C.  3797u  through  3797y- 
4. 

13.  In  §  93.4,  add  paragraph  (c)  to  read 
as  follows: 


§93.4    Grant  authority. 

(c)  The  funds  provided  under  this  part 
shall  be  administered  in  compliance 
with  the  standards  set  forth  in  part  38 
(Equal  Treatment  for  Faith-based 
Organizations)  of  this  chapter. 

Dated:  September  17,  2003. 
John  Ashcroft, 
Attorney  General. 
(PR  Doc.  03-24294  Filed  9-29-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  74. 75, 76.  and  80 
RIN 1890-AA11 

DIract  Grant  Programs;  State- 
Administsrsd  Programs; 
Administration  of  Grants  and 
Agreements  WHh  Institutions  of  Higher 
Education,  Hospitals,  and  Ottier  Non- 
profit Organizations;  and  Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  l.ocal  Governments 

AGENCY:  Center  for  Faith-Based  and 

Community  Initiatives,  Office  of  the 

Secretary,  U.S.  Department  of 

Education. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  governing  direct  grant 
programs;  State-administered  programs; 
the  administration  of  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations;  and  the  uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  State  and 
local  governments.  The  amendments  are 
intended  to  clarify  t£at  faith-based 
organizations  are  eligible  to  participate 
in  programs  on  the  same  basis  as  any 
other  private  organization,  with  respect 
to  programs  for  which  such  other  : 
organizations  are  eligible. 
CMTES:  We  must  receive  your  comments 
on  or  before  December  1,  2003. 
.  ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  John  J. 
Portw.  Director,  Center  for  Faith-Based 
and  Community  Initiatives,  Office  of  the 
Secretary,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  suite  410,  Washington,  DC  20208- 
8300.  You  may  also  ^  your  comments 
to (202)  208-1689. 

If  you  prefer  to  send  your  conunents 
through  the  Internet,  use  the  following 
address:  faithandcommunity@ed.gov. 

You  must  include  the  term  "proposed 
rule"  in  the  subject  line  of  your 
electronic  message. 

FOR  HIRTMER  INFORMATION  CONTACT:  John 
J.  Potter.  Telephone:  (202)  219-1741. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
die  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
olitain  this  document  in  an  alternative 
fonnat  [e.g.,  Brulle,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  HIRTNER  MRMMATKM 
OONTACT. 


SUPPLEMENTi  IRY  INFORMATION: 
Invitation  T  i  Comment 

We  invite  you  to  submit  comments 
regarding  th«  ise  proposed  regulations. 
To  ensure  tt  at  your  comments  have 
maximum  e:  feet  in  developing  the  final 
regulations,  ive  urge  you  to  identify 
clearly  the  s  )ecific  section  or  sections 
and  paragra]  h  or  paragraphs  of  the 
proposed  re|  ^lations  that  each  of  your 
comments  aldresses  and  to  arrange  your 
comments  in  the  ^ame  order  as  the 
proposed  regulations. 

We  invite  you  to  assist  us  in 
compljdng  with  the  specific 
requirement!  of  Executive  Order  12866 
and  its  ovarii  requirement  of  reducing 
the  regulatory  burden  that  might  result 
from  these  proposed  regulations.  Please 
let  us  know  of  any  further  opportunities 
we  should  ta  ke  to  reduce  potential  costs 
or  increase  p  otential  benefits  while 
preserving  tl  e  effective  and  efficient 
administratii  »n  of  the  Department's 
programs. 

During  an(  after  the  comment  period, 
you  may  ins  lect  all  public  comments 
about  these  j  roposed  regulations  in 
suite  410,  55  5  New  Jersey  Avenue,  NW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  an<  4  p.m..  Eastern  time, 
Monday  throjugh  Friday  of  each  week 
except  Fedeihl  holidays. 

Assistance  te  Individuals  With 
Disabilities  iti  Revie%ving  the 
Rulemaking  Record 

On  request  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  c<  mments  or  other 
documents  is  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  i  chedule  an  appointment 
for  this  type  i  )f  aid,  please  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  XNITACT. 

Background 

Faith-base< :  organizations  make  an 
important  ca  itribution  to  the  education 
of  American]  and  provide  an  important 
part  of  the  social  services  network  of  the 
United  State).  Faith-based  organizations 
actinjg  alone  hi  in  partnership  with 
public  schools,  community-based 
organizationi,  institutions  of  higher 
education,  and  other  private 
organizations  do  much  good  work  to 
advance  the  jauality  of  education  for  all 
Americans.  Often  this  good  work  of 
faith-based  ofganizations  is  done 
despite  meager  resources,  and  in  the 
past,  it  has  generally  been  done  without 
the  assistancf  of  the  Federal 
Government. 


The  Department  seeks  to  facilitate  the 
contribution  of  faith-based  and 
community  organizations  to  increase  the 
effectiveness  of  its  programs  and  to 
provide  equal  access  to  a  quality 
education  for  all  Americans.  We  believe 
this  will  strengthen  the  effort  to  make 
sure  that  no  child  is  left  behind. 

President  Bush  has  directed  Federal 
agencies,  including  this  Department,  to 
take  steps  to  ensiu%  that  Federal  policies 
and  programs  are  fully  open  to  faith- 
based  organizations  in  a  manner  that  is 
consistent  with  the  U.S.  Constitution 
and  statutory  requirements.  The 
Administration  believes  that  faith-based 
organizations  possess  an  under- 
appreciated ability  to  meet  the 
educational  needs  of  disadvantaged 
children  and  to  strengthen  our  system  of 
education.  The  Administration  believes 
that  Federal  agencies  should  ensure  that 
there  is  equal  opportunity  for  all  private 
organizations,  ^th-based  and  secular, 
to  use  Federal  resources  to  meet  the 
needs  of  their  communities. 

President  Bush  has  signed  two 
Executive  orders  relevant  to  the 
Department's  efforts  on  the  faith-based 
and  community  initiative.  Executive 
Order  13198,  dated  January  29,  2001, 
directs  the  Department  to  identify  and 
eliminate  regulatory  and  other 
progranunatic  obstacles  to  the  full 
contribution  of  £aith-based  and 
community  groups  in  order  to  increase 
the  effectiveness  of  the  Department's 
programs.  Executive  Order  13279,  dated 
December  12,  2002,  directs  the 
Department  to  review  and  evaluate 
existing  policies  that  have  implications 
for  faith-based  and  community 
organizations  in  order  to  assess  the 
consistency  of  those  policies  with 
certain  fundamental  principles  and 
policymaking  criteria  designed  to 
ensure  a  level  playing  field  for  religious 
and  nonreligious  organizations.  The 
order  directs  the  Department,  to  the 
extent  permitted  by  law,  (1)  to  amend 
all  such  existing  policies  to  ensure  that 
they  are  consistent  with  the 
fundamental  principles  and 
policymaking  criteria:  (2)  where 
appropriate,  to  implement  new  policies 
that  are  consistent  with  and  necessary  to 
further  the  fundamental  principles  and 
policymaking  criteria:  and  (3)  to 
implement  new  policies  that  are 
necessary  to  ensure  that  the  Department 
collects  data  regarding  the  participation 
of  faith-based  and  community 
organizations  in  social  service  programs 
that  receive  Federal  financial  assistance. 
This  proposed  amendment  to  the 
Department's  regulations  is  part  of  its 
effort  to  comply  with  these  Executive 
orders. 
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Significant  Proposed  Regulations 

Current  Regulations.  Current  program 
eligibility  regulations  at  34  CFR  parts  75 
and  76  do  not  state  specifically  that 
faith-based  organizations  are  eligible  to 
apply  for  and  to  receive  funding  under 
Department  of  Education  programs  on 
the  same  basis  as  other  private 
organizations,  with  respect  to  programs 
for  which  such  organizations  are 
eligible.  Similarly,  current  procurement 
regulations  at  34  CFR  parts  74  and  80 
do  not  state  specifically  that  faith-based 
organizations  are  eligible  to  contract 
with  or  otherwise  receive  assistance 
from  grantees  and  subgrantees  on  the 
same  basis  as  other  private 
organizations,  with  respect  to  contracts 
or  assistance  for  which  such 
organizations  are  eligible. 

Proposed  Regulations  and  Reasons. 
Proposed  §§  75.52  (Eligibility  of  faith- 
based  organizations  for  a  grant)  and 
76.52  (Eligibility  of  faith-based 
organizations  for  a  subgrant)  state 
specifically  that  faith-based 
organizations  are  eligible  to  apply  for 
and  to  receive  funding  under 
Department  of  Education  programs  on 
the  same  basis  as  any  other  private 
organization,  with  respect  to  programs 
for  which  such  other  organizations  are 
eligible. 

The  Department  seeks  to  clarifj'  that 
the  most  qualified  applicants  will 
receive  funding  under  the  Department's 
programs,  and  that  the  religious 
character  or  affiliation  of  the  private 
organizations  that  apply  will  not  be 
taken  into  account.  For  that  reason,  the 
Department  is  additionally  proposing 
the  removal  of  §§  75.532(a)(4).  {b)(l)  and 
(2)  and  76.532(a)(4).  (b)(1)  and  (2), 
which  prohibit  grantees  and 
subgrantees,  respectively,  from  using 
their  grants  and  subgrants  to  pay  for  an 
activity  of  a  school  or  department  of 
divinity. 

In  addition,  to  clarifj'  that  grantees 
may  not  use  their  grants  to  pay  for 
equipment  or  supplies  used  for  religious 
worship,  instruction,  or  proselytization, 
the  Department  is  proposing  a  technical 
amendment  to  §  75.532(a)(2). 

Moreover,  although  the  Department 
believes  that  grantees  and  subgreintees 
may  use  their  grants  and  subgrants  to 
pay  for  construction,  remodeling,  repair, 
operation,  or  maintenance  of  any  facility 
or  part  of  a  facility  only  to  the  extent 
that  such  facilities  are  used  for  eligible 
Department-funded  activities  (and  not 
for  inherently  religious  activities  such 
as  religious  worship,  instruction,  or 
proselytization,  or  any  other  ineligible 
purpose),  the  Department  is  proposing 
simply  to  remove  §§  75.532(a)(3)  and 
76.532(a)(3)  because  there  is  no 


statutory  authority  under  which  a 
grantee  or  subgrantee  may  use  its  grants 
and  subgrants  for  construction, 
remodeling,  repair,  operation,  or 
maintenance  of  any  private  educational 
facility  (or  part  of  a  private  educational 
facility).  Because  no  Department 
program  funds  capital  improvements  for 
any  such  facility,  these  regulations  have 
no  application  and  are  unnecessary'. 

Lastly,  the  Department  is  proposing  to 
add  a  new  paragraph  (f)  to  §74.44  and 
a  new  paragraph  (j)  to  §  80.36  to  clarifj' 
that  faith-based  organizations  are 
eligible  to  conU-act  with  and  otherwise 
receive  assistance  from  grantees  and 
subgrantees,  including  States,  on  the 
same  basis  as  other  private 
organizations,  with  respect  to  contracts 
or  assistance  for  which  such 
organizations  are  eligible.  The  proposed 
paragraphs  state  that  such  faith-based 
organizations  are  subject  to  the  same 
limitations  to  which  grantees  and 
subgrantees  are  subject  regarding  the 
use  of  Department  funds  for  inherently 
religious  activities,  unless  the 
organization  is  selected  as  a  result  of  the 
genuine  and  independent  private  choice 
of  the  beneficiary  of  the  program  and 
provided  the  organization  otherwise 
satisfies  the  requirements  of  the 
program. 

Proposed  §§  75.52  (Eligibilit}'  of  Faith- 
Based  Organizations  for  a  Grant)  and 
76.52  (Eligibility  of  Faith-Based 
Organizations  for  a  Subgrant) 

Proposed  paragraph  (a) — 
Participation  by  faith-based 
organizations  in  the  Department's 
programs.  This  paragraph  clarifies  that 
a  faith-based  organization  is  eligible  to 
participate  in  the  Department's  direct 
grant  programs  (proposed  §  75.52)  and 
State-administered  programs  (proposed 
§  76.52)  on  the  same  basis  as  any  other 
private  organization,  with  respect  to 
programs  for  which  such  other 
organizations  are  eligible.  If  a  faith- 
based  organization  meets  the  statutory' 
and  regulator}'  tests  for  eligibility,  the 
Department  considers  it  eligible.  The 
inclusion  of  qualified  faith-based 
organizations  increases  the  pool  of 
potential  applicants  and  enhances 
competition.  As  a  result,  the  inclusion 
of  qualified  faith-based  organizations 
increases  the  quantity  of  highly 
qualified  applicants  that  are  eligible  to 
receive  Federal  funding,  contributing  to 
an  increase  in  effectiveness  of  the 
Department's  programs,  a  savings  of 
Federal  dollars,  the  generation  of  new 
ideas,  and  the  provision  of  services  to 
people  who  may  not  otherwise  receive 
them.  The  Department  needs  the 
contribution  of  qualified  faith-based 
organizations  that  serve  in  areas  of  great 


need  and  that  have  strong  ties  to  the 
community  to  achieve  the  Department's 
goal  of  ensuring  that  ho  child  is  left 
behind. 

Consistent  with  this  principle,  the 
paragraph  additionally  provides  that  the 
Department  and  the  States  shall  not 
discriminate  against  a  private 
organization  on  the  basis  of  the 
organization's  religious  character  or 
affiliation. 

Proposed  paragraph  (b)— Prohibition 
on  use  of  funds  for  inherently  religious 
activities.  This  paragraph  clarifies  that  a 
faith-based  organization  that  receives  a 
grant  under  a  program  of  the 
Department  (proposed  §  75.52)  or  a 
subgrant  from  a  State  under  a  State- 
administered  program  of  the 
Department  (proposed  §  76.52)  is  subject 
to  the  provisions  of  §§  75.532  and 
76.532.  respectively.  Those  sections 
prohibit  grantees  (§  75.532)  and  States 
and  subgrantees  (§  76.532)  from  using 
their  grants  and  subgrants  to  pay  for 
inherently  religious  activities,  such  as 
religious  worship,  instruction,  or 
proselytization:  and  for  equipment  or     ' 
supplies  used  for  religious  worship, 
instruction,  or  proselytization.  Sections 
75.532  and  76.532  also  currently 
prohibit  grantees  and  subgrantees  from 
using  their  grants  and  subgrants  to  pay 
for  construction,  remodeling,  repair, 
operation,  or  maintenance  of  any  facility 
or  part  of  a  facility  to  be  used  for 
religious  worship,  instruction,  or 
proselytization;  and  an  activity  of  a 
school  or  department  of  divinity,  as  so 
defined.  As  explained  above,  however, 
the  Department  seeks  to  eliminate  those 
provisions  elsewhere  in  these  proposed 
regulations. 

Proposed  paragraph  (c) — Inherently 
religious  activities  that  must  be  offered 
separately  in  time  or  location  and  be 
voluntar\'.  This  paragraph  clarifies  that 
a  private  organization  that  engages  in 
inherently  religious  activities,  such  as 
religious  worship,  instruction,  or 
proselytization,  must  offer  those 
ser\'ices  separately  in  time  or  location 
from  any  programs  or  services 
supported  by  grants  from  the 
Department  (proposed  §  75.52)  or 
subgrants  from  a  State  under  a  State- 
administered  program  of  the 
Department  (proposed  §  76.52),  and  that 
participation  in  any  such  inherently 
religious  activities  by  beneficiaries  of 
the  programs  supported  by  the  grants  or 
subgrants  must  be  voluntary. 

The  religious  liberties  of  program 
beneficiaries  must  be  guarded.  No  one 
should  be  coerced  into  participating  iii 
inherently  religious  activities  to  receive 
federally  funded  ser\'ices.  Thus,  the 
inherently  religious  activities  of  faith- 
based  groups  must  be  separated  by  time 
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or  location  from  the  programs  or 
services  supported  by  grants  from  the 
Department  or  subgrants  fitim  a  State 
under  a  State-administered  program  of 
the  Department,  and  participation  in 
such  inherently  religious  activities  by 
beneficiaries  of  the  program  supported 
by  the  grants.or  subgrants  must  be 
volimtary 
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subgrantee)  s  not  considered  a 
"beneficiary '  or  "prospective 
beneficiary"  for  purposes  of  this 
provision. 

Proposed  baragmph  (fl— Effect  of 
contribution  of  own  funds.  In  the  case 
of  grants  or  t  ubgrants  that  require  fund 
matching,  tfa  e  Department's  regiilations 
stipulate  tha  i  Federal  rules  apply  to 


Pmpmed  paragraph  (d) — Faith-based.^  those  match  ng  funds.  In  addition,  in 


cwganizations  may  retain  their  religious 
character.  The  restrictions  on  the  use  of 
grants  and  subgrants  for  inherently 
religious  activities  do  not  prohibit  faith- 
based  oi^ganizations  from  engaging  in 
inherently  religious  activities.  The 
restrictions  only  prohibit  such  funds 
frt>m  being  used  to  support  these 
activities.  This  paragraph  clarifies  that  a 
faith-based  organization  does  not  have 
to  suppress  its  religious  identity  to 
qualify  for  a  grant  or  subgrant. 

A  £udi-based  organization  that 
applies  for  or  receives  a  grant  or 
subgrant  may  maintain  its  character  and 
independence,  including  the  definition, 
practice,  and  expression  of  its  religious 
beliefs,  provided  that  it  does  not  use  the 
grant  or  subgrant  to  support  inherently 
religious  activities.  Many  feith-based 
organizations  are  concerned  that  they 
must  give  up  their  religious  identity  to 
receive  Federal  funding  and,  as  a  result, 
have  not  sought  opportiuiities  to  use 
Federal  funds  to  meet  needs  in  their 
communities.  This  concern  has  served 
as  a  barrier  to  facilitating  the 
contribution  of  faith-based  organizations 
to  aid  the  Department  in  achieving  its 
goal  of  making  programs  more  effective. 
The  Federal  Government  does  not  ask 
other  types  of  private  organizations  to 
compromise  their  philosophical  identity 
or  ideology  to  receive  Federal  funds  so 
the  Department  does  not  require  faith- 
based  organizations  to  compromise  their 
philosophical  identity  or  ideology 
either.  Faith-based  organizations,  like 
other  private  organizations,  must  use 
the  Federal  funds  for  the  purpose  of  the 
applicable  program.  Clarifying  that 
faith-based  organizations  do  not  have  to 
suppress  their  religious  identity 
encourages  them  to  participate  in  the 
Department's  programs  and  contributes 
to  increasing  Uie  effectiveness  of  the 
Department's  programs. 

Proposed  paragraph  (e) — Prohibition 
omdiscrimination  against  program 
beneficiaries  or  prospective  program 
beneficiaries  on  the  basis  of  religion. 
This  paragraph  prohibits  discrimination 
by  private  organizations  against 
beneficiaries  or  prospective 
beneficiaries  of  the  Department's 
programs  on  the  basis  of  religion.  One 
who  administers  or  delivers  services  to 
such  beneficiaries  (e.g.,  an  employee  or 
prospective  employee  of  a^antee  or 


cases  where  ^rantees  and  subgrantees 
pledge  to  coi  ttribute  their  own  funding 
in  excess  of  i  natching  funds  required 
under  the  gr  int  or  subgrant 
announcemi  nt,  those  excess  funds 
pledged  in  t]  le  grant  or  subgrant 
application  i  re  considered  part  of  a 
"grant  agreei  nent"  and  are  tiierefore  also 
subject  to  Federal  rules. 

If  a  granted  or  subgrantee  provides 
funds  in  excess  of  those  funds 
stipulated  inj  grant  or  subgrant  matching 
requirement!  or  agreements,  Federal 
rules  will  noi  apply  to  the  extent  that 
those  excess  funds  are  not  commingled 
with  the  fun|ls  stipulated  in  the 
matching  requirements  or  agreement.  If 
the  excess  fisids  are  separated  from 
those  "requited"  funds,  they  will  not  be 
subject  to  Federal  riiles.  If  those  excess 
funds  are  no  kept  separate  frtim  the 
"required"  fi  mds,  they  will  be  subject  to 
Federal  rule! . 

Technical  amendment  to 
§  75.532(a)(i )  relating  to  the  prohibition 
on  use  ofgra  nts  to  pay  for  equipment 
or  supplies  tp  be  used  for  religious 
worship,  instruction,  or  proselytization. 

To  clarify  mat  grantees  cannot  use 
their  grants  tp  pay  for  equipment  or 
supplies  usejl  for  religious  worship, 
instruction,  ir  proselytization,  the 
Department  is  proposing  a  technical 
amendment  jo  §  75.532(a)(2).  The 
Department  believes  that  no 
clarification  Is  needed  for  §  76.532(a)(2) 
relating  to  St  ites  and  subgrantees. 

Removal  o  '§§  75.532(a)(3)  and 
76.532(a)(3)  -elating  to  the  prohibition 
on  use  ofgra  nts  and  subgrants  to  pay 
for  construct  on,  remodeling,  repair, 
operation,  ot  maintenance  of  any 
facility  or  pafi  of  a  facility  to  be  used 
for  religious  Worship,  instruction,  or 
proselytization. 

The  Department  believes  that  grantees 
and  subgrantjees  may  use  their  grants 
and  subgrantb  to  pay  for  construction, 
remodeling,  tepair,  operation,  or 
maintenance!  of  ^^^  facility  or  part  of  a 
facility  only  to  the  extent  that  such 
facilities  are  Used  for  eligible 
Department-runded  activities  (and  not 
for  inherently  religious  activities  such 
as  religious  \  worship,  instruction,  or 
proselytizatii  in,  or  any  other  ineligible 
purpose).  Th  i  Department  is 
nevertheless  iroposing  the  removal  of 
§§  75.532(a)(  I)  and  76.532(a)(3)  because 


there  is  no  statutory  authority  for 
grantees  and  subgrantees  to  use  their 
grants  and  subgrauits  for  construction, 
remodeling,  repair,  operation,  or 
maintenance  of  any  private  educational 
ibcility  (or  part  of  a  private  educational 
facility).  The  Department  accordingly 
ha$  no  programs  that  fund  such  capital 
improvements.  Therefore,  rather  than 
amend  these  provisions  to  clarify  the 
limitations  under  which  grantees  and 
subgrantees  could  use  their  grants  and 
sul^rants  if  such  statutory  authority 
existed,  the  Department  proposes 
simply  to  remove  these  provisions.  If 
and  when  such  uses  are  authorized  by 
statute,  the  Department  will  issue 
program-specific  regulations  in 
accordance  with  the  statute. 

Removal  of§§  75.532(a)(4).  (b)(1)  and 
(2)  and  76.532(a)(4).  (b)(1)  and  (2) 
relating  to  the  prohibition  on    se  of 
grants  and  subgrants  to  pay  for  an 
activity  of  a  school  or  department  of 
divinity. 

Consistent  with  the  principle  that 
faith-based  organizations  are  eligible  to 
apply  for  and  to  receive  funding  under 
Department  of  Education  programs  on 
the  same  basis  as  any  other  private 
organization,  with  respect  to  programs 
for  which  such  other  organizations  are 
eligible,  the  Department  is  additionally 
proposing  the  removal  of 
§§  75.532(a)(4),  (b)(1)  and  (2)  and 
76.532(a)(4),  (b)(1)  and  (2),  which 
prohibit  grantees  and  subgrantees, 
respectively,  from  using  their  grants  and 
subgrants  to  pay  for  an  activity  of  a 
school  or  department  of  divinity. 
Grantees  and  subgrantees  that  use  their 
grants  and  subgrants  to  pay  for  such  an 
activity  will  still  be  subject  to 
§§  75.532(a)  and  76.532(a),  which 
prohibfithem  from  using  their  grants 
and  subgrants  to  pay  for  (1)  religious 
worship,  instruction,  or  proselytization, 
and  (2)  equipment  or  supplies  to  be 
used  for  those  activities.  To  the  extent 
that  they  perform  eligible  activities, 
however,  they  need  not  be  disqualified 
from  participating  in  Federal  programs 
simply  by  virtue  of  their  status  as 
religious  schools  or  departments. 

Proposed  §§  74.44(f)  (Procurement 
Procedures)  and  80.36(j)  (Procurement) 

Lastly,  the  Department  seeks  to  clarify 
that  faith-based  organizations  are 
eligible  to  contract  with  or  otherwise 
receive  assistance  from  grantees  and 
subgrantees,  including  States,  on  the 
same  basis  as  other  private 
organizations,  with  respect  to  contracts 
or  assistance  for  which  such 
organizations  are  eligible.  Such  faith- 
based  organizations  are  subject  to  the 
same  limitations  to  which  grantees  and 
subgrantees  are  subject  regarding  the 
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use  of  funds  for  inherently  religious 
activities,  unless  the  organization  is 
selected  as  a  result  of  the  genuine  and 
independent  private  choice  of  the 
beneficiary  of  the  program  and  provided 
the  organization  otherwise  satisfies  the 
requirements  of  the  program.  For 
example,  a  supplemental  educational 
service  provider  that  contracts  with  or 
otherwise  receives  assistance  from  a 
subgrantee  pursuant  to  section  1116  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  No  Child  Left  Behind  Act  of  2001, 
is  not  subject  to  the  same  limitations  to 
which  grantees  and  subgrantees  are 
subject  regarding  the  use  of  funds  for 
inherently  religious  activities  because 
the  provider,  by  statute,  is  selected  as  a 
result  of  the  genuine  and  independent 
private  choice  of  the  parent  of  an 
eligible  child.  However,  the  provider 
must  still  satisfy  all  applicable  statutory 
requirements. 

Executive  Order  12866 

1 .  Potential  Cost  and  Benefits 

Under  Executive  Order  12866,  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  minimal 
and  arise  from  statutory  requirements 
and  those  we  have  determined  to  be 
necessary  for  administering  the 
Department's  programs  effectively  and 
efficiently. 

In  assessing  the  minimal  potential 
costs  and  substantial  benefits — both 
quantitative  and  qualitative — of  this 
regulatory  action,  we  have  determined 
that  the  benefits  would  justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  would  not  unduly 
interfere  with  State,  Local,  and  Tribal 
governments  in  the  exercise  of 
governmental  functions. 

Summary  of  Potential  Costs  and 
Benefits 

These  proposed  regulations  would  not 
add  significantly  to  the  costs  of 
implementing  the  Department's 
programs,  but  will  significantly  increase 
the  benefits  that  the  Secretary  believes 
will  be  obtained  through  successful 
implementation. 

As  noted  elsewhere  in  this  preamble, 
the  proposed  regulations  would  increase 
the  pool  of  potential  applicants  from 
which  the  Department  may  select 
grantees,  the  States  may  select 
subgrantees,  and  grantees  and 
sul%rantees  may  select  entities  with 
which  to  contract  or  otherwise  provide 
assistance,  thereby  increasing  the 
quantity  of  highly  qualified  private 
organizations  that  are  eligible  to  receive 


Federal  funding.  The  proposed 
regulations  will  enable  the  Department 
to  facilitate  the  contribution  of  faith- 
based  organizations  to  increase  the 
effectiveness  of  the  Department's 
programs.  The  proposed  regulations  will 
also  ensure  that  Federal  funds  are  used 
only  for  proper  purposes  and  clarify  for 
faith-based  organizations,  the 
Department,  and  the  public  the  rules  for 
using  Federal  funds. 

The  existing  procedures  for  ensuring 
that  Federal  funds  will  be  used  for 
proper  purposes  will  be  used  to  ensure 
that  funds  are  not  diverted  to  improper 
purposes.  The  Department  will  employ 
its  standard  procedures  for  monitoring 
grantees  that  it  would  employ  even  if 
the  proposed  regulations  were  not 
promulgated.  For  purposes  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  these  regulations  do  not  include  a 
Federal  mandate  that  might  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million  in  any  one  year. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
Presidential  memorandum  on  "Plain 
Language  in  Government  Writing" 
require  each  agency  to  write  regulations 
that  are  easy  to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  understand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  sjonbol 

"§  "  and  a  numbered  heading:  for 
example,  §  75.52  Eligibility  of  faith- 
based  organizations  for  a  grant.] 

•  Could  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  coiild  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 


Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  proposed  regulations  require  the- 
Department  and  States  to  administer 
grant  programs  in  accordance  with 
constitutional  standards  and  to 
maximize  the  efficiency  and 
productivity  of  such  programs.  States 
are  not  considered  small  entities  under 
the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act  of  1995 

These  proposed  regulations  do  not 
require  any  additional  information 
collection  requirements. 

Intergovernmental  Review 

These  proposed  regulations  affect 
direct  grant  programs  that  are  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  One  of 
the  objectives  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  these  programs. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  202-512-1530. 

Note:  The  official  version  of  this  documeDt 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gpv/narc/ 
index.html.  (Catalog  of  Federal  Domestic 
Assistance  Number  does  not  apply.) 
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34  CFR  Part  74 

Accounting,  Grant  programs,        '' 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  -^5 

Accounting,  Administrative  practice 
and  procedure.  Education.  Grant 
programs — Education,  Private  schools, 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  76 

Administrative  practice  and 
procedure.  Compliance,  Eligibility, 
Grant  administration.  Rep  ^rting  and 
recordkeeping  requireme.   s. 

34  CFR  Part  80 

AccountiUcj,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  22,  2003. 
Rod  Paige, 
Secretary  of  Education. 

For  the  reasons  stated  in  the 
preamble,  the  Secretary  proposes  to 
amend  parts  74,  75,  76,  and  80  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  75-t)IRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3  and  3474, 
unless  otherwise  noted. 

2.  A  new  §  75.52  is  added  to  subpart 
A  under  the  heading  "Eligibility  for  a 
Grant"  to  read  as  follows: 

{75.52    Eligibility  of  faith-based 
organizations  for  a  grant. 

(a)(1)  A  faith-based  organization  is 
eligible  to  apply  for  and  to  receive  a 
grant  under  a  program  of  the 
Department  on  the  same  basis  as  any 
other  private  organization,  with  respect 
to  programs  for  which  such  other 
organizations  are  eligible. 

(2)  The  Department  shall  not 
discriminate  against  a  private 
organization  on  the  basis  of  the 
organization's  religious  character  or 
affiliation. 

(b)  The  provisions  of  §  75.532  apply  to 
a  faith-based  organization  that  receives 

a  grant  under  a  program  of  the 
Department. 

(c)  A  private  organization  that  engages 
in  inherently  religious  activities,  such  as 
religious  worship,  instruction,  or 
proselytization,  must  offer  those 
services  separately  in  time  or  location 


from  any  profrcims  or  services 
supported  byja  grant  from  the 
Department,  ^d  participation  in  any 
such  inherently  religious  activities  by 
beneficiaries  jf  the  programs  supported 
by  the  grant  c  lust  be  voluntary. 

(d)(1)  A  far  h-based  organization  that 
applies  for  or  receives  a  grant  under  a 
program  of  th  b  Department  may  retain 
its  independe  nee,  autonomy,  right  of 
expression,  r«  ligious  character,  and 
authority  ove  ■  its  governance. 

(2)  A  faith-  lased  organization  may, 
among  other  1  hings — 

(i)  Retain  u  ligious  terms  in  its  name; 

(ii)  Continu  e  to  carry  out  its  mission, 
including  the  definition,  development, 
practice,  and  sxpression  of  its  religious 
beliefs; 

(iii)  Use  its  facilities  to  provide 
services  withi  lut  removing  or  altering 
religious  art, :  cons,  scriptures,  or  other 
symbols  from  these  facilities; 

(iv)  Select  i  s  board  members  and 
otherwise  gov  em  itself  on  a  religious 
basis;  and 

(v)  Include  religious  references  in  its 
mission  statei  lent  and  other  chartering 
or  governing  (  ocuments. 

(e)  A  privat ;  organization  that 
receives  a  gra  it  under  a  program  of  the 
Department  s  lall  not  discriminate 
against  a  bent  ficiary  or  prospective" 
beneficiary  of  that  program  on  the  basis 
of  religion  or  eligious  belief. 

(0  If  a  grant  3e  contributes  its  own 
funds  in  excei  ;s  of  those  funds  required 
by  a  matching  or  grant  agreement  to 
supplement  Federally  funded  activities, 
the  grantee  h^  the  option  to  segregate 
those  additioi  lal  funds  or  commingle 
them  with  the  funds  required  by  t'  le 
matching  reqi  irements  or  grant 
agreement.  H(  wever,  if  the  additional 
funds  are  commingled,  this  section 
applies  to  all  i  )f  the  commingled  funds. 

(Authority:  20  U.S.C.  1221e-3  and  3474) 

.532{a)(2}  is  revised  to 
below;  paragraphs  (a)(3) 

";  and  paragraph  (b) 
reserved. 


73 


for  h 


3.  Section 
read  as  set 
and  (4)  are  re^ioved 
is  removed 


and 


§  75.532    Use  ^  funds  for  religion 
prohibited. 


(a)*   * 

(2)  Equipment 
for  any  of  the 
paragraph  (a 

(b)  [Reserved] 


4.  The  authority 
continues  to  r  jad 


Authority:  20 

6511(a).  and  80|5a 


or  supplies  to  be  used 
activities  specified  in 
of  this  section. 


)(1) 


PART  76— STjftTE-ADMINISTERED 
PROGRAMS 


citation  for  part  76 
as  follows: 


U.S.C.  1221e-3,  3474, 
unless  otherwise  noted. 


5.  A  new  §  76.52  is  added  to  subpart 
A  under  the  heading  "Eligibility  for  a 
Grant  or  Subgrant"  to  read  as  follows: 

§76.52    Eligibility  of  faith-based 
organizations  for  a  subgrant. 

(a)(1)  A  faith-based  organization  is 
eligible  to  apply  for  and  to  receive  a 
subgrant  imder  a  program  of  the 
Department  on  the  same  basis  as  any 
other  private  organization,  with  respect 
to  programs  for  which  such  other 
organizations  are  eligible. 

(2)  States  shall  not  discriminate 
against  a  private  organization  on  the 
basis  of  the  organization's  religious 
character  or  affiliation. 

(b)  The  i^ovisions  of  §  76.532  apply  to 
a  faith-based  organization  that  receives 

a  subgrant  from  a  State  imder  a  State- 
administered  program  of  the 
Department. 

(c)  A  private  organization  that  engages 
in  inherently  religious  activities,  such  as 
religious  worship,  instruction,  or 
proselytization,  must  offer  those 
services  separately  in  time  or  location 
from  any  programs  or  services 
supported  by  a  subgrant  from  a  State 
under  a  State-administered  program  of 
the  Department,  and  participation  in 
any  such  inherently  religious  activities 
by  beneficiaries  of  the  programs 
supported  by  the  subgrant  must  be 
voluntary. 

(d)(1)  A  faith-based  organization  that 
applies  for  or  receives  a  subgrant  from 
a  Strte  under  a  State-administered 
program  of  the  Department  may  retain 
its  independence,  autonomy,  right  of 
•xpression,  religious  character,  and 
authority  over  its  governance. 

(2)  A  faith-based  organization  may, 
among  other  things — 

(i)  Retain  religious  terms  in  its  name; 

(ii)  Continue  to  carry  out  its  mission, 
including  the  definition,  development, 
practice,  and  expression  of  its  religious 
beliefs; 

(iii)  Use  its  facilities  to  provide 
services  without  removing  or  altering 
religious  art,  icons,  scriptiu'es,  or  other 
symbols  from  these  facilities; 

(iv)  Select  its  board  members  and 
otherwise  govern  itself  on  a  religious 
basis;  and 

(v)  Include  religious  references  in  its 
mission  statement  and  other  lartering 
or  governing  documents. 

(e)  A  private  organization  that 
receives  a  subgrant  from  a  State  under 
a  State-administered  program  of  the 
Department  shall  not  discriminate 
against  a  beneficiary  or  prospective 
beneficiary  of  that  program  on  the  basis 
of  religion  or  religious  belief. 

(f)  If  a  State  or  subgrantee  contributes 
its  own  funds  in  excess  of  those  funds 
required  by  a  matching  or  grant 
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agreement  to  supplement  federally 
funded  activities,  the  State  or 
subgrantee  has  the  option  to  segregate 
those  additional  funds  or  commingle 
them  with  the  funds  required  by  the 
matching  requirements  or  grant 
agreement.  However,  if  the  additional 
funds  are  commingled,  this  section  - 
applies  to  all  of  the  commingled  funds. 

(Autl'  jrity:  20  U.S.C.  1221e-3,  3474,  and 
6511(a)) 

§76.532    [Amendecq 

6.  Section  76.532  is  amended  by 
removing  {a)(3)  and  {a){4);  and  removing 
and  reserving  fb). 

PART  74— ADMINISTRATION  OF 
GRANTS  AND  AGREEMENTS  WITH 
INSTITUTIONS  OF  HIGHER 
EDUCATION,  HOSPITALS,  AND 
OTHER  NON-PROFIT  ORGANIZATIONS 

7.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3  and  3474, 
0MB  Circular  A-110,  unless  otherwise 
noted. 

8.  Section  74.44  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§74.44    Procurement  procedures. 

***** 

(f)(l)(i)  A  faith-based  organization  is 
eligible  to  contract  with  or  otherwise 
receive  assistance  from  recipients  on  the 
same  basis  as  any  other  private 
organization,  with  respect  to  contracts 
or  assistance  for  which  such  other 
organizations  are  eligible. 

(ii)  Recipients  shall  not  discriminate 
against  a  private  organization  on  the 
basis  of  the  organization's  religious 
character  or  affiliation. 

(2)  The  provisions  of  §§  75.532  and 
76.532  applicable  to  grantees  and 
subgrantees  apply  to  a  faith-based 
organization  that  contracts  with  or 
otherwise  receives  assistance  from  a 
recipient,  luiless  the  faith-based 
organization  is  selected  as  a  result  of  the 
genuine  and  independent  private  choice 
of  the  beneficiary  of  the  program  and 
provided  the  organization  otherwise 
satisfies  the  requirements  of  the 
program. 

(3)  A  private  organization  that  engages 
in  inherently  religious  activities,  such  as 
religious  worship,  instruction,  or 
proselytization,  must  offer  those 
services  separately  in  time  or  location 
from  any  programs  or  services 
supported  by  a  contract  with  or 
assistance  received  from  a  recipient  and 
participation  in  any  such  inherently 
religious  activities  by  beneficiaries  of 


the  programs  supported  by  the  contract 
or  assistance  must  be  voluntary,  unless 
the  organization  is  selected  as  a  result 
of  the  genuine  and  independent  private 
choice  of  the  beneficiary  of  the  program 
.  and  provided  the  organization  otherwise 
satisfies  the  requirements  of  the 
program. 

{4)(i)  A  faith-based  organization  that 
contracts  with  or  othenyise  receives 
assistance  fitim  a  recipient  may  retain 
its  independence,  autonomy,  right  of 
expression,  religious  character,  and 
authority  over  its  governance. 

(ii)  A  faith-based  organization  may, 
among  other  things — 

(A)  Retain  religious  terms  in  its  name; 

(B)  Continue  to  carry  out  its  mission, 
including  the  definition,  development, 
practice,  and  expression  of  its  religious 
beliefs; 

(C)  Use  its  facilities  to  provide 
services  without  removing  or  altering 
religious  art,  icons,  scriptiu^s,  or  other 
symbols  from  these  facilities; 

(D)  Select  its  board  members  and 
otherwise  govern  itself  on  a  religious 
basis;  and 

(E)  Include  religious  references  in  its 
mission  statement  and  other  chartering 
or  governing  documents. 

(5)  A  private  organization  that 
contracts  with  or  otherwise  receives 
assistance  from  a  recipient  shall  not 
discriminate  against  a  beneficiary  or 
prospective  beneficiary  of  the  program 
on  the  basis  of  religion  or  religious 
belief. 

PART  SO-UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

9.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
3474,  OMB  Circular  A-102,  unless  otherwise 
noted. 

10.  Section  80.36  is  amended  by 
adding  new  paragraph  (j)  to  read  as 
follows: 

§80.36    Procurement. 

*         *         *         •         * 

(j)  Contracting  with  faith-based 
organizations.  (J)(i)  A  faith-based 
organization  is  eligible  to  contract  with 
or  otherwise  receive  assistance  from 
grantees  and  subgrantees,  including 
States,  on  the  same  basis  as  any  other 
private  organization,  with  respect  to 
contracts  or  assistance  for  which  such 
other  organizations  are  eligible. 

(ii)  Grantees  and  subgrantees, 
including  States,  shall  not  discriminate 
against  a  private  organization  on  the 


basis  of  the  organization's  religious 
character  or  affiliation. 

(2)  The  provisions  of  §§  75.532  and 
76.532  applicable  to  grantees  and 
subgrantees  apply  to  a  faith-based 
organization  that  contracts  with  or 
otherwise  receives  assistance  from  a 
grantee  or  subgrantee,  including  a  State, 
unless  the  faith-based  organization  is 
selected  as  a  result  of  the  genuine  and 
independent  private  choice  of  the 
beneficiary  of  the  program  and  provided 
the  organization  otherwise  satisfies  the 
requirements  of  the  program. 

(3)  A  private  organization  that  engages 
in  inherently  religious  activities,  such  as 
religious  worship,  instruction,  or 
proselytization,  must  offer  those 
services  separately  in  time  or  location 
bom  any  programs  or  services 
supported  by  a  contract  with  or 
assistance  received  from  a  grantee  or 
subgrantee,  including  "a  State,  and 
participation  in  any  such  inherently 
religious  activities  by  beneficiaries  of 
the  programs  supported  by  the  contract 
or  assistance  must  be  voluntary,  unless 
the  organization  is  selected  as  a  result 
of  the  genuine  and  independent  private 
choice  of  the  beneficiary  of  the  program 
and  provided  the  organization  otherwise 
satisfies  the  requirements  of  the 
program. 

(4)(i)  A  faith-based  organization  that 
contracts  with  or  otherwise  receives 
assistance  from  a  grantee  or  subgrantee, 
including  a  State,  may  retain  its 
independence,  autonomy,  right  of 
expression,  religious  character,  and 
authority  over  its  governance. 

(ii)  A  faith-based  organization  may, 
among  other  things — 

(A)  Retain  religious  terms  in  its  name; 

(B)  Continue  to  carry  out  its  mission, 
including  the  definition,  development, 
practice,  and  expression  of  its  religious 
beliefs; 

(C)  Use  its  facilities  to  provide 
services  without  removing  or  altering 
rBligious  art,  icons,  scriptiues,  or  other 
symbols  from  these  facilities; 

(D)  Select  its  board  members  and 
otherwise  govern  itself  on  a  religious 
basis;  and 

(E)  Include  religious  references  in  its 
mission  statement  and  other  chartering 
or  governing  documents. 

(5)  A  private  organization  that 
contracts  with  or  otherwise  receives 
assistance  from  a  grantee  or  subgrantee, 
including  a  State,  shall  not  discriminate 
against  a  beneficiary  or  prospective 
beneficiary  of  the  program  on  the  basis 
of  religion  or  religious  belief. 

[FR  Doc.  03-24292  Filed  9-29-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart61 
RIN2900-AL63 

VA  Homeless  Providers  Grant  and  Per 
Diem  Program;  Religious 
Organizations 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  revise  the 
regulations  concerning  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program.  More  specifically,  we  propose 
to  revise  provisions  that  apply  to 
religious  organizations  that  receive  VA 
funds  imder  VA's  Homeless  Providers 
Grant  and  Per  Diem  Program  to  ensure 
that  VA  activities  under  this  program 
are  open  to  all  qualified  organizations, 
regardless  of  their  religious  character, 
and  to  clearly  establish  the  proper  uses 
to  which  funds  may  be  put,  and  the 
conditions  for  the  receipt  of  such 
funding 

Also,  consistent  with  Title  VII  of  the 
Civil  Rights  Act  of  1964,  we  propose  to 
remove,  the  reg\ilatory  prohibition 
against  religious  organizations  making 
employment  decisions  on  a  religious 
basis.  The  numerous  other  requirements 
are  more  than  sufficient  to  ensure  that 
direct  government  funds  are  not  used 
for  inherently  religious  activities. 
DATES:  Comments  must  be  received  on 
or  before  October  30,  2003. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (QOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1068, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9026;  or  e-mail  comments 
to  OGCRegulapons@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL63."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulation  Policy  and 
Management,  Room  1063B,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays).  Please 
call  402  273-9515  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Casey,  VA  Homeless  Providers 
Grant  and  Per  Diem  Program^  Mental 
Health  Strategic  H^th  Care  Group 
(116E),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington.  DC  20420;  (877)  332-0334. 
(This  is  a  toll-free  number.) 
SUPfLBeiTARY  MFORMATKM:  In  the 
interim  final  rule  document  published 
in  the  Federal  Register,  March  19,  2003, 
we  revised  a  p<xtion  of  the  "VA 


Homeless  P  roviders  Grant  and  Per  Diem 
Program"  n  gulations.  In  order  to  allow 
the  public  t  >  easily  review  the 
regulatory  c  iianges,  we  included  the 
entire  rule  t  sxt  for  that  section, 
including  p  Jrtions  that  were  not 
changing  fri  \m  the  regulation  that  had 
already  beei  i  promulgated  prior  to  the 
interim  fina  I  rule.  The  interim  final 
regulation  contained  a  §  61.64 
concerning  religious  organizations, 
which  had  1  leen  promulgated  previously 
and  was  no  changed  in  the  interim  fined 
rule,  that  re  ids  as  follows: 

(a)  As  a  coi  dition  for  receiving  assistance 
under  this  pa  :t,  an  organization  that  is 
primarily  a  n  ligious  organization  must  agree 
to  conduct  ac  livities  for  which  the  assistance 
is  provided  ii  i  a  manner  that  is  free  from 
religious  infli  lences  and  must  comply  with 
the  following 

(1)  It  will  not  discriminate  against  any 
employee  or  i  ipplicant  for  employment  on 
the  basis  of  religion  and  will  not  limit 
employment  far  give  preference  in 
employment  o  persons  on  the  basis  of 
religion; 

(2)  It  will  □  }t  discriminate  against  any 
person  apply  ng  for  housing  or  supportive 
services  on  tl  e  basis  of  religion  and  will  not 
limit  such  housing  or  services  or  give 
preference  toipersons  on  the  basis  of  religion; 
and 

(3)  It  will  p  ovide  no  religious  instruction 
or  counselin{ ,  conduct  no  religious  worship 
or  services,  ei  igage  in  no  religious 
proselytizing  and  exert  no  other  religious 
influence  as  4  condition  of  the  provision  of 
housing  and  Supportive  services. 

We  propoBe  to  revise  §  61.64, 
consistent  with  Executive  Order  13199 
("Establishment  of  White  House  Office 
of  Faith-Based  and  Community 
Liitiatives")Jand  Executive  Order  13279 
("Equal  Projection  of  Laws  for  Faith- 
Based  and  dommunity  Organizations"), 
to  ensure  that  VA  programs  imder  this 
part  are  ope|i  to  all  qualified 
organizations,  regardless  of  their 
religious  character,  and  to  establish 
clearly  the  oroper  uses  to  which  funds 
may  be  put,  and  the  conditions  for  the 
receipt  of  such  funding.  Accordingly, 
we  propose  ko  revise  §  61.64  in 
accordance  with  the  following 
principles.  \ 

1.  Partici6ation  by  faith  based 
organizations  in  VA  programs.  The 
proposed  rule  would  make  clear  that 
organizations  are  eligible  to  participate 
in  VA  programs  imder  this  part  without 
regard  to  thiir  religious  character  or 
affiliation,  apd  that  organizations  may 
not  be  exclujded  from  the  competition 
for  VA  fund^  imder  this  part  because 
they  are  reliaious.  Specifically,  religious 
organizations  would  be  eligible  to 
compete  for  funding  on  the  same  basis, 
and  under  t  le  same  eligibility 
requirement  s,  as  all  other  nonprofit 


organizations.  Also,  the  Federal 
Government,  as  well  as  State  and  local 
governments  administering  funds  under 
VA  programs  under  this  part,  would  be 
prohibited  from  discriminating  against 
organizations  on  the  basis  of  religion  or 
their  religious  character. 

2.  Faith-based  activities.  The 
proposed  rule  would  describe  the 
requirement  applicable  to  all  recipient 
organizations  regarding  the  use  of  VA 
funds  under  this  part  for  faith-based 
activities.  Specifically,  a  participating 
organization  could  not  use  direct  VA 
funds  under  this  part  to  finance 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  If  the  organization 
engages  in  such  activities,  the  activities 
must  be  offered  separately,  in  time  or 
location,  from  the  programs  or  services 
funded  with  VA  assistance,  and 
participation  must  be  voluntary  for  tbe 
beneficiaries  of  the  directly  funded 
programs  or  services  under  this  part. 
This  requirement  would  ensure  that 
direct  VA  funds  under  this  part 
provided  to  religious  organizations  are 
not  used  to  support  inherently  religious 
activities.  Thus,  VA  funds  under  this 
part  provided  directly  to  a  participating 
organization  may  not  be  used,  for 
example,  to  conduct  prayer  meetings, 
studies  of  sacred  texts,  or  any  other 
activity  that  is  inherently  religious. 

This  proposed  restriction  does  not 
mean  that  an  organization  that  receives 
VA  funds  under  this  part  cannot  engage 
in  inherently  religious  activities.  It 
simply  means  such  an  organization 
cannot  fund  these  activities  with  direct 
VA  funds  under  this  part.  Thus,  faith- 
based  organizations  that  receive  direct 
VA  funds  under  this  part  must  take 
steps  to  separate,  in  time  or  location, 
their  inherently  religious  activities  fi'om 
the  VA-funded  services  that  they  offer 
under  this  part. 

The  proposed  rule  defines  the 
meaning  of  "direct  financial  assistance" 
and  "indirect  financial  assistance."  We 
note,  however,  that  VA  currently  has  in 
place  only  programs  that  provide  direct 
financial  assistance  to  participating 
organizations. 

3.  Independence  of  faith-based 
organizations.  The  proposed  rule 
clarifies  that  a  religioas  organization 
that  participates  in  VA  programs  will 
retain  its  independence  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct 
financial  assistance  from  VA  imder  this 
part  to  support  any  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  Among 
other  things,  foith-based  oiganizations 
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may  use  space  in  their  facilities  to 
provide  VA-funded  services  under  this 
part,  without  removing  religious  art. 
icons,  scripture,  or  other  religious 
symbols.  In  addition,  a  VA-funded 
religious  organization  may  retain 
religious  terms  in  its  organization's 
name,  select  its  board  members  and 
otherwise  govern  itself  on  a  religious 
basis,  and  include  religious  references 
in  its  organization's  mission  statements 
and  other  governing  documents. 

4.  Nondiscrimination  in  providing 
assistance.  The  proposed  rule  clarifies 
that  an  organization  that  participates  in 
a  VA  program  under  this  part  shall  not. 
in  providing  service  funded  in  whole  or 
in  part  by  VA,  discriminate  against  a 
program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion  or  religious  belief. 

5.  Assurance  requirement.  The 
proposed  rule  would  remove  those 
provisions  of  VA's  regulation  that 
require  only  VA-funded  religious 
organizations  to  provide  assurance  that 
they  will  conduct  eligible  program 
activities  in  a  manner  that  is  "free  from 
religious  influences"  as  VA  imposes  no 
comparable  assurance  requirements  in 
any  other  context.  VA  believes  it  is 
unfair  to  require  religious  organizations 
alone  to  provide  additional  assurance, 
above  and  beyond  those  any  other 
organization  is  required  to  provide,  that 
they  will  comply  with  VA  requirements. 
All  organizations  that  participate  in  VA 
programs,  including  religious  ones, 
must  carry  out  eligible  activities  in 
accordance  with  all  program 
requirements  and  other  applicable 
requirements  governing  the  conduct  of 
VA-funded  activities,  including  those 
prohibiting  the  use  of  direct  financial 
assistance  from  VA  to  engage  in 
inherently  religious  activities.  In 
addition,  to  the  extent  that  provisions  of 
VA's  regulation  disqualify'  religious 
organizations  from  participating  in  V^A's 
program  because  they  are  motivated  or 
influenced  by  religious  faith  to  provide 
social  services,  the  proposed  rule 
removes  that  restriction,  which  is 
inconsistent  with  governing  law.  Such 
requirements  may  have  a  "chilling 
effect"  on  religious  organizations,  many 
of  which  are  motivated  by  their  faith  to 
provide  VA-funded  social  services  or 
view  the  provision  of  such  serx'ices  as 

a  "ministry." 

As  noted  above,  current  §  61.64 
provides  that  as  a  condition  for 
receiving  assistance  an  organization  that 
is  primarily  a  religious  organization 
must  agree  not  to  discriminate  against 
any  employee  on  the  basis  of  religion 
and  could  not  limit  employment  or  give 
preference  on  the  basis  of  religion.  We 
propose  to  delete  the  hiring  restriction. 


Section  702  of  the  Federal  Civil  Rights 
Act  of  1964  provides  that  a  religious 
organization  may.  without  running  afoul 
of  Title  VII,  employ  individuals  who 
share  its  religious  beliefs.  This  provision 
helps  enable  faith-based  groups  to 
promote  common  values,  a  sense  of 
community  and  unitvof  purpose,  and 
shared  experiences  through  service — all 
of  which  can  contribute  to  a  religious 
organization's  effectiv^eness.  It  thus 
helps  protect  the  religious  liberties  of 
communities  of  faith.  The  proposed 
regulation  thus  reflects  the  recognition 
that  a  religious  organization  may 
determine  that,  in  order  to  define  or 
carry  out  its  mission,  it  is  in;|iortant  that 
it  be  able  to  take  its  faith  into  accoiuit 
in  making  employment  decisions. 

Comment  Period 

As  noted  above,  an  interim  final  rule 
revising  the  VA  Homeless  Providers 
Grant  and  Per  Diem  regulations  became 
effective  on  March  19.  2003.  We  will 
begin  working  on  a  final  rule  relating  to 
the  interim  final  rule  as  soon  as  the 
comment  period  for  the  interim  final 
rule  closes.  We  are  providing  a  30-day 
comment  period  for  this  proposed  rule 
concerning  religious  organizations  so 
that  any  resulting  changes  can  be 
included  in  said  final  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary'  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatorv  Flexibilitv  Act 
(RFA),  5  U.S.C.  601-602'.  This  proposed 
rule  merely  ensures  that  religious 
organizations  are  treated  the  same  as 
other  participants  in  the  Homeless 
Providers  Grant  and  Per  Diem  Program. 
It  creates  no  new  economic  impact. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  proposed  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirement  of  sections  603 
and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 


by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
SlOO  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Program 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.024. 

List  of  Subiects  in  38  CFR  Part  61 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism,  ' 
Day  care.  Dental  health.  Drug  abuse. 
Government  contracts.  Grant  programs- 
health.  Grant  programs-veterans.  Health 
care.  Health  facilities,  Health 
professions.  Health  records.  Homeless, 
Mental  health  programs,  Per-diem 
program.  Reporting  and  recordkeeping 
requirements.  Travel  and  transportation 
expenses.  Veterans. 

Approved:  May  30.  2003. 
Anthony  J.  Principi. 

Secretary-  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  38  CFR 
part  61  as  follows: 

PART  61— VA  HOMELESS  PROVIDERS 
GRANT  AND  PER  DIEM  PROGRAM 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows; 

Authority:  38  U.S.C.  501.  2002.  2011.  2012. 
2061.  2064^7721  note. 

2.  Revise  §61.64  to  read  as  follows: 

§61.64    Religious  organizations. 

(a)  Organizations  that  are  religious  or 
faith-based  are  eligible,  on  the  same 
basis  as  any  other  organization,  to 
participate  in  VA  programs  under  this 
part.  Neither  the  Federal  Government 
nor  a  State  or  local  government 
receiving  funds  under  this  part  shall 
discriminate  against  an  organization  on 
the  basis  of  the  organization's  religious 
character  or  affiliation. 

(b)(1)  No  organization  may  use  direct 
financial  assistance  from  VA  under  this 
part  to  pay  for  any  of  the  following: 

(i)  Religious  worship,  instruction,  or 
proseh'tization:  or 

(ii)  Equipment  or  supplies  to  be  used 
for  any  of  those  activities. 

(2)  For  purposes  of  this  section, 
"indirect  financial  assistance"  means 
Federal  assistance  in  which  a  service 
provider  receives  program  funds 
through  a  voucher,  certificate, 
agreement  or  other  form  of 
disbursement,  as  a  result  of  the 
independent  and  private  choices  of 
individual  beneficiaries.  "Direct 
financial  assistance."  means  Federal  aid 
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in  the  form  of  a  grant,  contract,  or 
cooperative  agreement  where  the 
independent  choices  of  individual 
heneficiaries  do  not  determine  which 
organizations  receive  program  funds. 

(c)  Organizations  that  engage  in 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization,  must  offer  those 
services  separately  in  time  or  location 
from  any  programs  or  services  funded 
with  direct  financial  assistance  frtim 
VA,  and  participation  in  any  of  the 
organization's  inherently  religious 
activities  must  be  volimtary  for  the 
beneficiaries  of  a  program  or  service 
funded  by  direct  financial  assistance 
from  VA. 

(d)  A  religious  organization  that 
participates  in  VA  programs  luider  this 
part  will  retain  its  independence  from 
Federal,  State,  or  local  governments  and 
may  continue  to  carry  out  its  mission, 


including  the  definition,  practice  and 
expression  of  its  religious  beliefs, 
provided  thai  it  does  not  use  direct 
financial  assistance  from  VA  under  this 
part  to  suppdrt  any  inherently  rtligious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  Among 
other  things,  jfaith-based  organizations 
may  use  spade  in  their  facilities  to 
provide  VA-flunded  services  under  this 
part,  without  removing  religious  art, 
icons,  scriptiire,  or  other  religious 
sjrmbols.  In  addition,  a  VA-funded 
religious  organization  retains  its 
autbority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  and  otherwise  govern  itself  on 
a  religious  basis,  and  include  religious 
references  inpts  organization's  mission 
statements  a4d  other  governing 
docmnents. 


(e)  An  organization  that  participates 
in  a  VA  program  imder  this  part  shall 
not,  in  providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  regarding  housing, 
supportive  services,  or  technical 
assistance,  on  the  basis  of  religion  or 
religious  belief. 

(f)  If  a  State  or  local  government 
voluntarily  contributes  its  own  funds  to 
supplement  Federally  funded  activities, 
the  State  or  local  government  has  the 
option  to  segregate  the  Federal  funds  or 
conuningle  them.  However,  if  the  funds 
are  commingled,  this  provision  applies 
to  all  of  the  commingled  funds. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061,  2064,  7721  note) 

[FR  Doc.  03-24320  Filed  9-29-03;  8:45  am] 
BILUNG  CODE  8320-01-P 
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Part  vm 

Department  of 
Health  and  Human 
Services 

42  CFR  Parts  54  and  54a 

45  CFR  Parts  96,  260  and  1050 

Charitable  Choice  Provisions  and 
Regulations;  Final  Rules 


56430        Federal  Register / Vol.  68.  No.  189/Tu?sday.  September  30,  2003 /Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Parts  54  and  54a 

45CFRPart96 
RIN0930-AA11 

CtMirltable  Choice  Regulations 
Applicable  to  States  Receiving 
Substance  AlHise  Prevention  and 
Treatment  Blocl(  Grants,  Projects  for 
Assistance  in  Transition  From 
Homeiessness  Formula  Grants,  and  to 
Public  and  Private  Providers  Receiving 
Discretionary  Grant  Funding  From 
SAMHSA  for  the  Provision  of 
Substance  Abuse  Services  Providing 
for  Equal  Treatment  of  SAMHSA 
Program  Participants 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Final  rule. 

SUMMARY:  On  December  17,  2002,  the 
Department  of  Health  and  Human 
Services  (HHS)  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
implement  the  Charitable  Choice 
statutory  provisions  of  the  Public  Health 
Service  Act,  applicable  to  the  Substance 
Abuse  I*revention  and  Treatment 
(SAPT)  Block  Grant  program,  the 
Projects  for  Assistance  in  Transition 
from  Homeiessness  (PATH)  formula 
grant  program,  insofar  as  recipients 
"  provide  substance  abuse  services,  and  to 
SAMHSA  discretionary  grants  for 
substance  abuse  treatment  or  prevention 
services,  which  are  all  administered  by 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  of 
the  U.S.  Department  of  Health  and 
Himian  Services.  The  Secretary 
requested  comments  on  the  NPRM  and 
gave  60  days  for  individuals  to  submit 
their  written  comments  to  the 
Department.  The  Secretary  has 
considered  the  comments  received 
during  the  open  comment  period  and  is 
issuing  the  final  regulation  in  light  of 
those  comments. 

EFFECTIVE  DATE:  October  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daryl  Kade,  Associate  Administrator  for 
Planning  and  Budget,  1 2C-06  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  telephone  (301)  443- 
4111. 

Background 

Section  1955  of  the  Public  Health 
Service  Act,  42  U.S.C.  300x-65,  as 
added  by  the  Children's  Health  Act  of 
2000  (Pub.  L.  106-310),  as  well  as 
sections  581-584  of  the  Public  Health 
Service  Act.  42  U.S.G.  290kk.  et  seq.,  as 
added  by  the  Consolidated 


Appropriatioi  is  Act  (Pub.  L.  106-554), 
(hereinafter  r«  ferred  to  as  "SAMHSA 
Charitable  Ch  )ice  provisions")  set  forth 
certain  provis  ons  which  are  designed  to 
give  people  it  need  of  substance  abuse 
services  a  grej  ter  choice  of  SAMHSA- 
supported  sul  stance  abuse  prevention 
and  treatment  programs.  SAMHSA's 
Charitable  Ch  3ice  provisions  ensure  that 
religious  orgaj  lizations  eu^  able  to 
compete  on  ai  i  equal  footing  for  Federal 
substance  abu  se  funding  administered 
by  SAMHSA,  without  impairing  the 
religious  char  icter  of  such  organizations 
and  without  d  iminishing  the  religious 
freedom  of  Sv^MHSA  beneficiaries. 
These  provisions  apply  to  recipients  of 
the  Substance  Abuse  Prevention  and 
Treatment  (S^PT)  Block  Grant  hinds, 
the  Projects  for  Assistance  in  Transition 
from  Homeles  mess  (PATH)  formula 
grant  funds,  ajid  to  SAMHSA 
discretionary  jrant  funds  for  substance 
abuse  prevent  on  and  treatment 
services. 

President  Bi  ish  has  made  it  one  of  his 
Administration's  top  priorities  to  ensure 
that  Federal  programs  are  fully  open  to 
faith-based  an  1  community  groups  in  a 
consistent  with  the 
:  is  the  Administration's 
view  that  faitt  -based  organizations  are 
an  indispensa  )le  part  of  the  social 
services  netw(  rk  of  the  United  States. 
Faith-based  oi  ;anizations,  including 
places  of  wora  lip,  nonprofit 
organizations,  and  neighborhood 
groups,  offer  n  lyriad  social  services  to 
those  in  need.  The  SAMHSA  Charitable 
Choice  provis  ons  are  consistent  with 
the  Administr  ition's  belief  that  there 
should  be  an  €  qual  opportunity  for  all 
organizations-  -both  faith-based  and 

to  participate  as  partners 
in  Federal  pro  jrams  to  serve  Americans 
in  need.  SAM!  ISA's  Charitable  Choice 
statutory  prov  sions  were  enacted 
within  the  cor  stitutional  framework  of 
government  in  teraction  with  religious 
organizations.  The  goal  of  Charitable 
Choice  is  not  t  d  support  or  sponsor 
religion,  but  tc  ensure  fair  competition 
among  providi  irs  of  services  whether 
they  are  publii ;  or  private,  secular  or 
faith-based. 


maimer  that  i; 
Constitution. 


Purpose  of  Ru  e 

The  SAMHi  A 


provisions 
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funding  for 
and  for  the 
services  from 
will  work  to 
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clear  y 
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Charitable  Choice 
co4tain  important 
for  religious 
hat  receive  SAMHSA 
substance  abuse  services 
duals  who  receive 
!  uch  programs.  The  rule 
ei  isure  that  SAMHSA 
abui  le  programs  are  open  to 
org  mizations,  regardless  of 
character  or  affiliation,  and  to 
the  proper  uses  to 


which  funds  may  be  put  and  the 
conditions  for  receipt  of  funding.  The 
regulations  provide  maximum  flexibility 
to  the  States  and  local  governments,  and 
to  religious  organizations  that  are 
"program  participants"  in  implementing 
these  provisions.  In  that  vein,  the  final 
rules  provide  that,  as  part  of  the 
application  package  they  submit  for 
funding,  duly-designated  officials  from 
the  States,  local  governments,  and 
applicants  for  SAMHSA  discretionary 
funding  for  applicable  programs  will 
assure  that  they  will  comply  with  these 
provisions. 

Brief  Overview  of  the  Rule 

The  Department  is  amending  the 
regulations  to  add  42  CFR  part  54  and 
part  54a.  Part  54  addresses 
implementation  of  these  provisions  with 
regard  to  SAMHSA's  Substance  Abuse 
Prevention  and  Treatment  (SAPT)  Block 
Grant,  42  U.S.C.  300x-21  to  300x-66, 
and  to  SAMHSA's  Projects  for 
Assistance  in  Transition  from 
Homeiessness  (PATH)  Formula  Grants. 
42  U.S.C.  290CC-21  to  290cc-35,  in 
which  the  State  has  most  of  the 
responsibility  for  implementation.  Part 
54a  addresses  implementation  of  these 
provisions  with  regard  to  SAMHSA's 
discretionary  grant  programs,  42  U.S.C. 
290aa,  et  seq.,  in  which  implementation 
responsibility  is  shared  among 
SAMHSA,  and  the  States  and  local 
governments  as  recipients  of  those 
grants. 

Response  to  Comments  Received  on  the 
Proposed  Rule 

The  Department  received  comments 
about  the  Charitable  Choice  proposed 
rule  from  62  conunenters,  as  follows: 

•  15  comments  from  13  States 

•  13  comments  from  faith-based 
organizations 

•  1 1  conmients  from  substance  abuse 
associations  and  providers 

•  10  comments  from  individuals  not 
representing  particular  groups  or 
organizations 

•  8  comments  from  advocacy  groups 
and  civil  rights  organizations 

•  2  comments  from  public  and  State/ 
local  interest  groups 

•  2  from  law  firms 

•  1  from  a  Federal  agency 

In  general,  comments  from  the  States 
and  providers  centered  on  the 
implementation  of  Section  54.8  and 
Section  54a.8,  the  alternative  services 
proyisions.  Comments  from  faith-based 
organizations,  advocacy  groups,  and 
interest  groups  centered  on  how  to  keep 
religious  activities  separated  from  social 
services,  and  how  to  safeguard  the  rights 
of  both  the  religious  organization  and 
the  program  beneficiary. 
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The  following  is  a  summary  of 
comments  by  issue,  and  the 
Department's  response  to  those 
comments. 

Scope.  (Sees.  54.1  and  54.1a) 

This,  section  of  the  rules  clarifies  that 
they  apply,  according  to  SAMHSA's 
Charitable  Choice  provisions,  only  to 
awards  that  pay  for  substance  abuse 
prevention  and  treatment  services  under 
42  U.S.C.  300X-21,  et  seq.,  42  U.S.C. 
290CC-21  to  290CC-35,  and  42  U.S.C 
290aa,  et  seq.  These  rules  do  not  apply 
to  awards  imder  any  such  authorities  for 
activities  that  do  not  involve  the  direct 
provision  of  substance  abuse  services. 

Comment:  One  commenter  was 
concerned  "about  the  singling  out  of 
substance  abuse  services  from  mental 
health  services,  [perpetuating]  the 
damaging  mjrth  that  substance  abuse 
service  are  not  truly  health  care 
services." 

Response:  SAMHSA's  mental  health 
programs  are  not  covered  by  the 
Charitable  Choice  statutory  provisions. 
However,  all  of  SAMHSA's  programs 
are  covered  by  Executive  Order  13279, 
Equal  Protection  of  the  Laws  for  Faith- 
Based  and  Community  Organizations, 
which  establishes  that  all  eligible 
organizations,  including  faith-based  and 
other  community  organizations  are  able 
to  compete  on  an  equal  footing  for 
Federal  financial  assistance.  The 
Department  is  working  to  ensure  that  all 
its  programs,  whether  substance  abuse 
or  mental  health,  comply  with  the 
principles  set  out  in  this  Executive 
Order. 

Comment:  Several  commenters 
opined  that  the  proposed  rule  was  an 
unconstitutional  breach  of  the  principle 
of  separation  of  church  and  state, 
because  it  would  allow  public  funds  to 
be  given  to  "pervasively  sectarian 
organizations,"  contrary  to  longstanding 
judicial  precedent. 

Response:  We  do  not  agree  with  the 
commenters.  Religious  organizations 
that  receive  direct  SAMHSA  funds  for 
substance  abuse  treatment  cannot  use 
such  funds  for  inherently  religious 
activities.  These  organizations  must 
ensure  that  religious  activities  are 
separate  in  time  or  location  from  the 
treatment  services  and  they  must  also 
ensiire  that  participation  in  such 
religious  activities  is  voluntary. 
Furthermore,  they  are  prohibited  from 
discriminating  against  a  program 
beneficiary  on  the  basis  of  religion,  a 
religious  belief,  a  refusal  to  hold  a 
religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 

The  Supreme  Court's  "pervasively 
sectarian"  doctrine — which  held  that 
there  are  certain  religious  institutions  in 


which  religion  is  so  pervasive  that  no 
government  aid  may  be  provided  to 
them,  because  their  performance  of  even 
"secular"  tasks  will  be  infused  with 
religious  piupose — no  longer  enjoys  the 
support  of  a  majority  of  the  Coml.  Four 
Justices  expressly  abandoned  it  in 
Mitchell  V.  Helms,  530  U.S.  793,  825- 
829  (2000)  (plurality  opinion),  and 
Justice  O'Connor's  opinion  in  that  case 
set  forth  reasoning  that  is  inconsistent 
with  its  underlying  premises,  see  id.  at 
857-858  (O'Connor,  J.,  concurring  in 
judgment,  joined  by  Breyer,  J.) 
(requiring  proof  of  "actual  diversion  of 
public  support  to  rehgious  uses").  Thus, 
six  members  of  the  Court  have  rejected 
the  view  that  aid  provided  to 
institutions  will  invariably  advance  the 
institutions'  religious  pmposes,  and  that 
view  is  the  foundation  of  the 
"pervasively  sectarian"  doctrine.  We 
therefore  believe  that  when  ciurent 
precedent  is  applied  to  a  substance 
abuse  program,  or  to  the  SAMHSA 
Charitable  Choice  provisions, 
government  may  fund  all  service 
providers,  without  regard  to  religion 
and  fi-ee  of  criteria  that  require  the 
provider  to  abandon  its  religious 
expression  or  character. 

Definition  of  Religious  Organization. 
(Sees.  54.2  and  54.2a) 

In  the  NPRM,  the  Department  defined 
"religious  organization"  as  a  "non-profit 
religious  organization,"  consistent  with 
42  U.S.C.  290kk(c)(6).  This  definiUon 
covers  the  breadth  of  organizations  that 
could  potentially  apply  for  federal 
funding  imder  the  Charitable  Choice 
Regulations. 

Comments:  Six  commenters  requested 
a  more  detailed  definition  of  "religious 
organizations"  and  some  offered 
suggestions  including  using  the  tax  code 
definition  of  "religious  organization." 
The  conmienters  felt  it  was  important  to 
know  to  which  organizations  the 
Charitable  Choice  regulations  applied. 

Response:  Throughout  the  proposed 
rule,  we  used  the  term  "religious 
organization"  and  the  terra  "faith-based 
organization"  interchangeably.  Neither 
the  U.S.  Constitution  nor  the  relevant 
Supreme  Court  precedents  contain  a 
comprehensive  definition  of  religion  or 
a  religious  organization  that  must  be 
applied  to  this  rule.  Yet,  an  extensive 
body  of  judicial  precedent  provides  the 
practical  guidelines  that  States  and 
religious  organizations  need  to  conform 
to  the  Establishment  and  the  Free 
Exercise  Clauses  of  the  First 
Amendment  to  the  U.S.  Constitution.  In 
addition,  following  investigation  into 
the  definition  provided  by  the  tax  code, 
the  Department  determined  that  the 
definition  did  not  serve  to  provide  more 


clarity  to  the  definition  in  the  preamble. 
Therefore,  the  Department,  in  the  final 
.  rule,  has  not  further  defined  that  term. 
Please  note  that  the  Department  is 
planning  to  ask  organizations  to  identiiy 
whether  they  are  religious  organizations 
as  part  of  a  survey  entitled  Survey  on 
Ensuring  Equal  Opportunity  for 
Applicants. 

Comment:  Several  commenters  asked 
that  the  final  rule  provide  additional 
guidance  on  how  to  comply  with  the 
Establishment  Clause  and  that  it  detail 
the  scope  of  religious  content  that  must 
be  excluded  from  public  funding. 

Response:  In  enacting  the  Charitable 
Choice  provisions.  Congress  did  not 
include  specific  statutory  provisions 
with  guidance  on  how  to  meet 
constitutional  requirements.  Like 
Congress,  we  do  not  believe  it  is 
appropriate  in  this  rule  to  provide  either 
States  or  religious  organizations  with 
detailed  guidance  on  how  to  comply 
with  the  Establishment  or  Free  Exercise 
Clauses  of  the  Constitution.  States  and . 
faith-based  organizations  have  years  of 
experience  and  extensive  practiqe  in 
following  case  law  and  adhering  to 
judicial  precedent  to  conform  to  these 
provisions.  In  enacting  the  SAMHSA 
Charitable  Choice  provision.  Congress 
sought  to  conform  the  law  to  this 
precedent  while  providing  maximum 
flexibility  to  the  States  in  carrying  out 
statutory  requirements.  The  requirement 
in  the  proposed  rule  closely  mirrors  the 
statutory  provision  and  we  have 
retained  the  identical  language  of  the 
proposal  in  the  final  rule. 

Restriction  on  Religious  Activities  by 
Organizations  that  Receive  Funding 
Directly  from  SAMHSA.  (Sees.  54.2  and 
54a.2) 

In  the  NPRM,  the  Department  defined 
"inherently  religious"  as  including 
"worship,  proselytization,  or 
instruction."  Faith-based  organizations 
cannot  use  Federal  funds  to  support 
such  activities. 

Comment:  Many  commenters 
addressed  the  issue  of  what  constitutes 
"inherently  religious  activities."  Some, 
groups  stated  that  the  definition 
provided  in  the  NPRM,  of  "worship, 
proselytization,  or  instruction,"  did  not 
clarify  sufficiently  what  activities  could 
be  funded  by  federal  funds.  They  noted 
that  questions  of  what  constitutes 
religious  content  and  the  religious 
nature  of  program  must  be  addressed. 
Without  this  clarification,  the  provision 
opens  the  door  to  other  activities — 
including  desirable  ones  such  as 
providing  food  and  shelter — ^that  may  be 
undertaken  for  religiously  informed 
reasons  being  ruled  ineligible  for 
SAMHSA  funding  support. 
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Response:  The  Charitable  Choice 
regulation  maintains  that  the 
organization's  inherently  religious 
activities  must  be  kept  separate — i.e.,  in- 
time  or  location — in  order  to  prevent  the 
organization  from  using  some  or  all  of 
the  SAMHSA  funds  provided  to  it  to 
further  its  inherently  religious  activities. 
"Hie  inherently  religious  activities  must 
be  funded  privately  in  their  entirety. 

For  example,  a  church  has  a  contract 
with  SAMHSA  to  provide  a  substance 
abuse  prevention  class.  The  class  is  held 
in  the  finished  basement  of  the  church, 
the  same  place  where  the  pastor  of  the 
church  holds  a  Bible  study  group  at  the 
end  of  the  day,  when  all  other  classes 
have  ended.  The  pastor  has  extended  an 
open  invitation  for  anyone  who  wishes, 
to  attend  the  study  group.  The  church 
must  use  private  funds  to  pay  for  this 
Bible  study  activity.  Thus,  faith-based 
organizations  that  receive  direct 
SAMHSA  funds  must  take  steps  to 
separate,  in  time  or  location,  their 
inherently  religious  activities  from  the 
SAMHSA-funded  services  that  they 
offer. 

In  addition,  any  participation  by  a 
program  beneficiary  in  inherently 
religious  activities  must  be  voluntary. 
An  invitation  to  participate  in  an 
organization's  religious  activities  is  not 
in  itself  inappropriate.  However, 
directly  funded  religious  organizations 
must  be  careful  to  reassiu^  program 
beneficiaries  that  they  will  receive 
services  or  benefits  even  if  they  do  not 
participate  in  these  activities,  and  that 
their  decision  will  have  no  bearing  on 
the  services  they  receive.  In  short,  any 
participation  by  recipients  of  services  in 
such  religious  activities  must  be 
voluntary  and  understood  to  be 
volimtary. 

As  some  of  the  commenters  noted,  it 
would  be  difficult  to  establish  an 
acceptable  list  of  all  inherently  religious 
activities.  Inevitably,  the  definition 
would  fail  to  include  some  inherently 
religious  activities  or  include  certain 
activities  that  are  not  inherently 
religious.  Our  approach  is  consistent 
with  Supreme  Court  precedent,  which 
likewise  has  not  comprehensively 
defined  inherently  religious  activities. 
The  Court  has  explained,  however,  that 
prayer  and  worship  are  inherently 
religious,  but  that  social  services  do  not 
become  inherently  religious  merely 
because  they  are  conducted  by 
individuals  who  are  religiously 
motivated  to  imdertake  them  or  view 
the  activities  as  a  form  of  "ministry." 

Comment:  Other  commenters  were 
concerned  because  the  potential  for 
violating  the  requirement  to  separate 
religious  and  non-religious  components 
of  a  program  is  heightened  in  the  area 


of  substance  abuse  services,  which  is 
sometimes  v  ewed  as  a  spiritual 
problem. 

Response:  The  restrictions  on 
inherently  u  ligious  activities  by 
organization  5  that  receive  funding 
directly  fron  SAMHSA  ^  remain  the 
same  as  thosp  described  in  the  proposed 
rule.  The  Detoartment  agrees  that  these 
activities  inc  lude  worship,  religious 
instruction,  i  ind  proselytization.  (Other 
basic  examp  es  include  prayer  meetings 
and  devotioi  al  studies  of  sacred  texts.) 
The  right  to  naintain  a  group's  religious 
character  do  (s  not  include  the  right  to 
use  governm  snt  funds  to  pay  for 
inherently  r«  ligious  activities  or 
materials. 

Comment:  Questions  were  also  raised 
about  wheth  jr  12-step  programs  or, 
specifically,  i\A  programs,  are  religious 
programs. 

Response:  With  regard  to  the  12-step 
and  AA  meetings,  we  note  that  any 
inherently  re  ligious  activities  must  be 
voluntary  an  d  must  be  offered 
separately  in  time  or  location  from  the 
program  that  receives  direct  SAMHSA 
funding. 

Comment:  A  commenter  stated  that 
the  exclusioi  i  of  all  "inherently 
religious"  ac  ivities  from  government 
funding  is  flj  iwed,  and  puts  many  faith- 
based  organi  nations  in  the  position  of 
having  to  ch(  lose  either  to  deny  their 
core  religiou  i  perspectives  on  social 
issues  or  to  r  jject  government  funds  for 
their  prograu  is  that  accomplish  the 
govemment'i :  objectives. 

Response:  This  limitation  on  the  use 
of  the  direct  unds,  which  tracks  the 
SAMHSA  Charitable  Choice  statute,  is 
not  meant  to  put  an  organization  in  the 
position  of  h  iving  to  deny  its  religious 
perspectives  on  social  issues,  or  in  the 
position  of  h  iving  to  reject  govenunent 
funds  for  its  jrograms  that  are 
consistent  w  th  the  purposes  of  the 
SAMHSA  pr  >gram.  We  recognize  that 
while  the  goternment  regards  services 
like  feeding  Ijhe  hungry  or  helping 
substance  ab  isers  return  to  their 
commimities  as  social  services  or 
secular  work  some  organizations  may 


regard  these 


tame  activities  as  acts  of 


mercy,  spirit  lal  service,  fulfillment  of 


U  ble  ( 


'  In  the  Chari 
"direct"  funding 
provided  "direcl  y' 
intennediate 
a  governmental 
organization 
and  independen 
other  contexts, 
used  to  refer  to 
receives  directly 
known  as  "discrft 
funding  that  it 
government  (als( 
grant"  funding), 
term  "direct"  ha : 


Choice  context,  the  term 
is  used  to  describe  funds  that  are 
by  a  governmental  entity  or  an 
organization  with  the  same  duties  as 
(  ntity,  as  opposed  to  funds  that  an 
ives  as  the  result  of  the  genuine 
private  choice  of  a  beneficiary.  In 
le  term  "direct"  funding  may  be 
lose  funds  that  an  organization 
from  the  Federal  government  (also 
ionary"  funding),  as  opposed  to 

from  a  State  or  local 
known  as  "indirect"  or  "block 
h  these  proposed  regulations,  the 
the  former  meaning. 


rec(  ives  i 


re  ceives  I 


religious  duty,  good  works,  or  the  like. 
Therefore,  providing  social  services  that 
otherwise  satisfy  the  requirements  for 
funding  vmder  a  government  program — 
e.g.,  providing  food  for  the  hungry  or 
helping  substance  abusers  rejoin  their 
communities — would  constitute  an 
appropriate  use  of  funds,  as  long  as 
government  funds  are  not  used  to  pay 
for  inherently  religious  activities  such 
as  prayer  and  worship. 

Comment:  Several  commenters 
recommended  that  the  phrase  "separate 
in  time  or  location"  be  changed  to 
"separate  in  time  and  location." 
According  to  the  commenter,  this  would 
"prevent  a  religious  provider  ft-om 
completing  a  service  component,  and 
then  moving  directly  into  a  prayer 
service  without  notice  or  a  breaJk." 

Response:  The  Department  has 
decided  to  leave  the  final  regulation  as 
it  was  stated  in  the  NPRM.  Changing  the 
regulation  in  the  suggested  way  would 
place  an  imdue  burden  on  the  providers 
and  is  not  legally  necessary.  For 
example,  such  a  rule  would  impose  an 
unnecessarily  harsh  burden  on  small 
religious  organizations,  which  may  have 
access  to  only  one  location  that  is 
suitable  for  the  provision  of  SAMHSA- 
funded  services.  As  to  the  commenter's 
fear  that  a  provider  may  move  directly 
fi-om  the  service  component  into  a 
prayer  service  without  notice  or  taking 
a  break,  it  should  be  noted  that  the  rule 
makes  it  clear  that  religious  activity 
must  be  separated  in  time  or  location 
from  the  SAMHSA-funded  services  and 
participation  by  a  beneficiary  must  be 
voluntary.  We  believe  the  rule 
adequately  addresses  this  situation. 

Equal  Treatment  for  Religious 
Organizations.  (Sec.  54.3  and  54a.3) 

Under  SAMHSA's  Charitable  Choice 
provisions,  organizations  are  eligible  to 
participate  in  SAMHSA  programs 
without  regard  to  their  religious 
character  or  affiliation,  and 
organizations  may  not  be  excluded  from 
the  competition  for  Federal  funds 
because  they  are  religious.  Specifically, 
religious  organizations  are  eligible  to 
compete  for  funding  on  the  same  basis, 
and  under  the  same  eligibility 
requirements,  as  all  other  nonprofit 
organizations. 

Comments:  Eleven  commenters  said 
that  faith-based  providers  should  be 
held  to  the  same  program  standards  that 
are  applicable  to  other  providers. 
Conunenters  felt  that  without  such  a 
standard,  faith-based  organizations 
would  have  an  unfair  advantage  in 
providing  services,  and  that  the  overall 
effect  would  be  lower  standards  of  care. 

Response:  These  regulations  are 
established  in  accordance  with  the  law 
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to  provide  evenhanded  treatment  of 
SAMHSA  program  participants — that  is. 
to  ensiu'e  that  religious  organizations  are 
not  discriminated  against  on  the  basis 
that  the  religious  organization  has  a 
religious  character.  These  regulations  do 
not  establish  a  preference  for  faith-based 
organizations  and,  much  like  the 
Charitable  Choice  laws,  in  fact,  provide 
that  "nothing  in  these  rpgulations  shall 
restrict  the  ability  of  the  Federal 
government,  or  a  State  or  local 
government,  from  applying  to  religious 
organizations  the  same  eligibility 
conditions  in  applicable  programs  as  are 
applied  to  any  other  nonprofit  private 
organization." 

Comment:  One  conunenter  felt  that 
the  NPRM  failed  to  distinguish  between 
"discrimination  and  the  application  of 
special  rules  required  to  protect  the 
character  of  religious  organizations." 
Another  conunenter  suggested  that  the 
final  rule  should  also  prohibit 
discrimination  "in  favor  of  faith-based 
organizations.  In  selecting  contractors,  a 
govenunent  entity  should  not  allow  a 
provider's  religious  character  to 
influence  its  selection. 

Response:  According  to  other 
comments  received  from  faith-based 
organizations,  most  groups  recognize 
that  the  regulations  and  the  Charitable 
Choice  laws  serve  to  protect  program 
recipients  and  are  consistent  with  the 
Establishment  Clause.  These  regulations 
do  not  establish  a  form  of 
discrimination  or  preferential  treatment, 
but  rather  deal  widi  the  special  situation 
involved  in  the  funding  of  religious 
organizations.  Nothing  in  the 
regulations  is  intended  to  preclude 
.  those  administering  the  program  from 
acconunodating  religious  organizations 
in  a  manner  consistent  with  the 
Establishment  Clause. 

Comment:  A  couple  of  commenters, 
noting  the  importance  of  the  equed 
treatment  provisions,  observed  that  the 
proposed  rule  is  consistent  with  the 
statute  and  strongly  supported  retention 
in  the  final  rule. 

Response:  We  agree  with  these 
comments  and  have  retained  similar 
language  in  the  final  rule. 

Comment:  One  commenter  noted  that 
the  provisions  equate  religious  and  non- 
religious  providers  and  seek  to  treat 
them  as  equals,  thereby  failing  to 
recognize  the  unique  place  that  religion 
has  in  out  society.  This  commenter 
believed  that  religion  should  be  above 
the  fray  of  government  funding, 
regulation  and  auditing,  not  reduced  to 
it. 

Response:  This  rule  does  not  present 
emy  violation  of  constitutional  church- 
state  principles.  Rather,  this  rule 
governs  the  conscious  decision  of  a 


religious  organization  to  administer 
regulated  activities,  by  accepting  public 
funds  to  do  so.  Therefore,  consistent 
with  the  SAMHSA  Charitable  Choice 
laws,  we  have  retained  language  that 
enables  faith-based  organizations  to 
compete  on  an  equal  footing  for 
funding,  within  the  framework  of 
constitutional  chiu-ch-state  guidelines. 
This  does  not  in  any  way  denigrate  the 
special  place  of  religion  in  the 
Constitution  or  its  unique  role  in 
society.  As  the  Supreme  Court  has 
recognized,  respect  for  religious 
freedom  at  times  permits^(and  at  times 
requires)  treating  religion  on  an  equal 
basis. 

Nondiscrimination  Against 
Beneficiaries.  (Sec.  54.7  and  54a.7) 

This  provision  of  the  NPRM  restated 
the  statutory  requirement  that  programs 
receiving  federal  funding  may  not 
discriminate  against  program  recipients 
on  the  basis  of  their  religion  or  religious 
beliefs  or  a  refusal  to  actively  participate 
in  a  religious  practice. 

Comment:  Many  of  the  commenters 
expressed  concern  over  the  use  of  the 
word  "active"  in  setting  forth  the 
prohibition  from  discriminating  against 
beneficiaries  or  potential  beneficiaries 
on  the  basis  of  religion,  a  religious 
belief,  a  refusal  to  hold  a  religious 
belief,  or  a  refusal  to  actively  participate 
in  a  religious  practice.  They  believed 
that  the  word  "actively"  implies  that 
beneficiaries  are  not  protected  if  they 
refuse  to  passively  participate  in 
religious  practices.  They  silso  believed 
that  faith-based  organizations  could 
compel  beneficiaries  to  attend  activities 
like  sermons,  prayers,  and  religious 
lectures,  or  force  beneficiaries  to  bow 
their  heads  or  remain  standing  diuing 
the  delivery  of  proselytizing  messages, 
religious  instruction  or  worship. 
Furftier,  they  interpreted  the  word 
"active"  to  allow  the  delivery  of  such 
messages  using  facilities  and  equipment 
funded  by  the  government.  They 
believed  this  word  opens  the  door 
wherein  vulnerable  clients  may  be 
exposed  to  inappropriate  "passive" 
religious  practices.  The  commenters 
reconunended  removing  the  word 
"actively"  from  the  final  regulations. 

Response:  In  enacting  the  SAMHSA 
Charitable  Choice  provisions.  Congress 
provided  that  program  participants  may 
not  discriminate  against  program 
beneficiaries  "on  the  basis  of  religion,  a 
religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice."  42 
U.S.C.  300x-65(f).  Further,  Congress 
stipulated  that  the  religious  freedom  of 
beneficiaries  may  not  be  diminished 
and  provided  that  beneficiaries    'ho 
object  to  the  religious  character  of  a 


service  provider  have  a  right  to  an 
alternative  provider.  These  provisions 
are  straightforward  and  are  sufficient  to 
protect  the  religious  freedom  of  program 
beneficiaries.  Accordingly,  we  have 
retained  the  language  of  the  proposed 
rule,  which  is  based  on  Congress's  own 
language.  We  reiterate,  however,  as 
indicated  in  the  rules  at  sections  54.4 
and  54a.4,  that  inherently  religious 
activities  are  not  to  be  made  part  of  a 
program  that  is  directly  funded  by 
SAMHSA.  Inherently  religious 
activities,  such  as  prayer  and  worship, 
may  only  be  offered  to  beneficiaries  on 
a  voluntary  basis  and  must  be  provided 
separately,  in  time  or  location. 

Comment:  The  commenters  suggested 
that  we  strengthen  the  provision  in  this 
subsection  so  clients  may  not  be 
coerced,  explicitly  or  tacitly,  to 
participate  in  religious  activities,  or  feel 
pressured  to  participate  in  such 
activities.  Individuals  in  need  are  not 
always  in  a  condition  to  make  a 
thoughtful  and  well-considered  decision 
whether  or  not  to  participate  in  worship 
or  similar  activities  offered  by  a 
religious  social  service  provider, 
particularly  when  the  individual  is  in 
great  need  of  the  service. 

Response:  We  believe  that  the 
provision  suffices  as  written.  However, 
we  will  use  this  opportunity  to  reaffirm 
that  a  person's  -participation  in  any 
religious  activities  must  be  entirely 
voluntary.  Beneficiaries  of  directly 
funded  SAMHSA  services  have  the  right 
not  to  take  part  in  any  religious 
practices  to  which  they  object. 
Therefore,  they  may,  at  any  time,  refuse 
to  participate  in  inherently  religious 
activities.  We  recommend  that  States 
and  organizations  help  to  ensure  that 
clients  and  prospective  clients  have  a 
clear  understanding  of  the  services 
offered  by  an  organization  by  having 
literatiue  available  to  give  to  the  client 
which  fully  explains  the  services 
offered,  including  any  inherently 
religious  activities,  as  well  as  the 
individual's  rights. 

Comment:  One  commenter  wrote  that  . 
the  rules  should  clarify  that  individuals 
who  refuse  to  participate  in  the 
inherently  religious  activities  wiU  not 
be  excluded  from  the  program  and  will 
not  suffer  any  discrimination  in  the 
administration  of  the  program.  Congress 
specified  that  Federal  funds  may  not  be 
used  for  religious  purposes,  but  the 
rules  provide  no  enforcement 
mechanism,  so  beneficiaries  have  no 
administrative  relief  if  violations  occur. 

Response:  The  SAMHSA  Charitable 
Choice  provision  explicitly  prohibits  a 
religious  organization  from 
discriminating  against  a  participant  on 
the  basis  of  religion,  religious  belief,  or 


I. 
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refusal  to  actively  participate  in  a 
religious  practice.  For  example,  if  the 
service  provider  is  a  ^th-based 
oiganization,  that  organization  may  not 
discriminate  against  the  individual  on 
account  of  religion  or  a  religious  belief. 
In  addition,  the  faith-based  organization 
may  not  turn  away  a  beneficiary  firom 
the  organization's  program  solely 
because  the  beneficiary  refuses  to 
participate  in  an  inherently  religious 
practice.  Hence,  this  provision  ensures 
the  beneficiary's  right  not  to  take  part  in 
any  inherently  religious  practices  to 
which  he  or  she  objects.  The 
individual's  participation  in  an 
inherently  religious  activity  must  be 
entirely  voluntary.  Likewise,  it  is  well 
established  that  government  may  not 
compel  an  individual,  through  material 
penalty  or  loss  of  public  benefit  or 
advantage,  to  profess  a  religious  belief 
or  to  observe  an  inherently  religious 
practice. 

Comment:  One  commenter  wrote  that 
the  proposed  rule  does  not  require  a 
secular  alternative.  Therefore,  it  lacks 
constitutionally  required  safeguards  for 
beneficiaries.  Another  commenter 
suggested  that  beneficiaries  should  be 
referred  to  programs  to  which  they  have 
no  religious  objection. 

Response:  The  proposed  rule 
provided  that  if  the  applicant  or 
recipient  objects  to  the  religious 
character  of  a  SAMHSA  service 
provider,  he  or  she  is  entitled  to  an 
alternative  provider  to  which  the 
individual  has  no  religious  objection. 
This  is  in  keeping  with  the  SAMHSA 
Charitable  Choice  provisions,  which 
require  that  the  beneficiary  be  provided 
assistance  from  "an  alternative 
provider."  The  Charitable  Choice  statute 
does  not  specify  that  the  alternative 
provider  needs  to  be  a  secular 
organization;  it  need  only  be  a  provider 
to  which  the  beneficiary  has  no 
objection  (imless,  of  course,  the 
beneficiary  objects  to  the  religious 
character  of  all  faith-based  providers,  in 
which  case  he  is  entitled  to  a  secular 
alternative).  We  have  chosen  not  to 
adopt  this  suggestion  for  three  reasons. 
First,  some  beneficiaries  may  prefer  an 
alternative  religious  organization,  rather 
than  a  seciUar  organization,  and  we 
prefer  to  provide  beneficiaries  with  as 
many  choices  as  possible.  Second,  the 
Charitable  Choice  statute  prohibits 
direct  funding  of  inherently  religious 
activities  (which  must  also  be 
voluntary),  and  many  faith-based 
organizations  in  any  case  deliver  their 
services  in  a  secular  manner.  As  a 
result,  most  beneficiaries  do  not  object 
to  the  religious  character  of  these 
organizations,  and  we  do  not  want  to 
exclude  them  as  potential  providers  of 


service.  Third .  under  the  permissive 
statutory  lang  lage  that  we  have 
retained,  Stat0  and  local  governments 
may  offer  a  secular  alternative.  We 
believe  States  will  implement  this 
requirement  ii  i  a  manner  consistent 
with  their  obi  gation  to  ensure 
compliance  w  ith  the  Establishment 
Clause  of  the  '.  ""irst  Amendment. 

Comment:  ( hie  commenter  would  like 
us  to  recogni^  that  religious 
organizations  and  secular  organizations 
sometimes  di^riminate  on  the  basis  of 
sexual  orienta  tion  or  gender  identity. 
The  comment  }r  suggested  that  we 
develop  a  regulation  banning  religious, 
sexual  orients  tion  and/or  gender 
identity  discr  mination  with  Federal  or 
other  public  f  mds. 

Response:  I  eligious  and  secular 
organizations  alike  must  follow  Federal 
civil  rights  \s\  fs  prohibiting 
discriminatioi  i  on  the  bases  of  race, 
color,  nationa  origin,  gender,  age,  and 
disability.  However,  the  Federal  civil 
rights  laws  an  silent  on  discrimination 
on  the.basis  o  sexual  orientation,  and 
we  decline  to  impose  such  restrictions 
by  regulation. 

Comment:  i  everal  commenters  noted 
that  if  religion  s  organizations  are 
providing  pro  p^m  services  and 
facilities,  ther  they  must  be  in 
compliance  w  ith  the  Americans  with 
Disabilities  A  :t  (ADA). 

Response:  I  is  beyond  the  scope  of 
these  regulatii  tns  to  address  how  various 
civil  rights  lai  fs  might  apply  in  all 
situations.  As  noted  previously, 
organizations  providing  programs 
services  and  i  icilities  must  comply  with 
Federal  civil  i  ights  laws  to  the  extent 
those  laws  ar«  applicable.  We  note  that 
section  307  ol  the  Americans  with 
Disabilities  Ai  ;t  of  1990  excludes 
religious  orga  lizations  or  entities 
controlled  by  religious  organization, 
including  plai  :es  of  worship,  from 
coverage  und«  r  the  provision  that  deal 
with  public  a(  commodations.  On  the 
other  hand,  tli  ere  exist  a  number  of 
other  Federal  prohibitions  against 
discriminatioi  t  on  the  basis  of  disability. 
~  section  504  of  the 

Act  of  1973,  and  its 
regulations  at  45  CFR  part 
84,  prohibit  d  scrimination  on  the  basis 
of  disability  ii  i  programs  or  activities 
receiving  Fed  tral  financial  assistance. 

Religious  Cha  racter  and  Independence. 
(Sec.  54.5  anc  54a.5) 


For  example, 

Rehabilitatioi 

implementing 


Sections  54 
rule  clarify  th  it 
that  participai  e: 
program  retail  is 
Federal,  State 
provided  that 
SAMHSA  furils 


5  and  54a.5  of  the  final 
a  religious  organization 
s  in  the  SAMHSA 
its  independence  from 
and  local  governments, 
it  does  not  use  direct 
to  support  inherently 


religious  a'ctivities.  It  may  continue  to 
carry  out  its  mission,  including  the 
definition,  practice,  and  expression  of 
its  religious  beliefs.  Among  other  things, 
religious  organizations  may  use  thefr 
facilities  to  provide  SAMHSA-funded 
services,  without  removing  rehgious  art, 
icons,  scriptures,  or  other  symbols.  In 
addition,  a  religious  organization  that 
receives  SAMHSA  funds  may  retain 
religious  terms  in  its  organization's 
name,  select  its  board  members  on  a 
religious  basis,  and  indlude  religious 
references  in  its  organization's  mission 
statements  and  other  governing 
documents. 

Comment:  A  number  of  commenters 
expressed  concern  that  a  religious 
organization  in  receipt  of  SAMHSA 
funds  does  not  have  to  remove  the 
religious  art,  icons,  scriptures,  or  other 
symbols.  The  commenters  think  that 
this  provision  is  too  broad.  It  could 
result  in  the  organization  providing 
services  in  a  setting  that  may  .well 
constitute  a  "pervasively  sectarian" 
atmosphere  in  which  members  of  a 
different  religion  may  not  feel 
comfortable  or  welcome  to  receive  their 
SAMHSA-funded  benefits.  For  example, 
the  organization  could  conduct  the 
government-funded  program  in  a 
chapel,  leading  to  a  reasonable 
misperception  of  government 
endorsement  of  or  support  for  religion. 

Response:  The  SAMHSA  Charitable 
Choice  provisions  impose  on  the 
government  a  duty  not  to  intrude  into 
the  institutional  autonomy  of  religious 
organizations.  Specifically,  each 
participating  faith-based  organization  in 
receipt  of  SAMHSA  funds  "shall"  retain 
its  independence  from  Federal,  State 
and  local  governments.  This 
independence  includes  control  over  the 
definition,  development,  practice,  and 
expression  of  its  religious  beliefs.  In 
addition,  the  statutes  expressly  prohibit 
State,  Federal,  and  local  governments 
from  requiring  a  religious  organization 
to  alter  its  form  of  internal  governance 
or  remove  religious  art,  icons,  scripture, 
or  other  symbols  in  order  to  be  eligible 
to  receive  dfrectly  funded  SAMHSA 
funds  to  provide  services  to 
beneficiaries,  And,  it  should  be  noted 
that,  if  the  beneficiary  objects  to  the 
religious  character  of  the  organization, 
then  he  or  she  is  entitled  to  receive  the 
service  from  an  alternate  provider  to 
which  the  beneficiary  has  no  religious 
objection. 

Finally,  as  noted  above,  the  Supreme 
Court's  "pervasively  sectarian"  doctrine 
no  longer  enjoys  the  support  of  a 
majority  of  the  Court.  See  Mitchell  v. 
Helms,  530  U.S.  793,  825-829  (2000) 
(plurality  opinion);  id.  at  857-858 
(O'Connor,  J.,  conciuring  in  judgment. 
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joined  by  Breyer,  J.)  (requiring  proof  of 
"actual  diversion  of  public  support  to 
religious  uses").  Accordingly,  the 
Department  (like  Congress)  does  not 
believe  that  the  Constitution  requires 
exclusion  of  organizations  that  are 
governed  by  religious  organizations  or 
whose  facilities  contain  religious 
symbols. 

Employment  Practices.  (Sec.  54.6  and 
54a.6) 

The  NPRM  restated  the  SAMHSA's 
Charitable  Choice  provisions,  which 
provide  that  a  religious  organization's 
exemption  provided  under  section  702 
of  the  Civil  Rights  Act  of  1964  regarding 
employment  practices  shall  not  be 
affected  by  its  participation  in,  or 
receipt  of  funds  from,  a  designated 
program.  To  the  extent  that  42  U.S.C. 
300x-57(a)(2)  or  42  U.S.C.  290cc- 
33(a)(2)  imposes  religious 
nondiscrimination  requirements  on  the 
employment  practices  of  program 
participants,  the  NPRM  clarifies  that 
such  requirements  do  not  apply  to 
program  participants  that  demonstrate 
that  these  requirements  would 
substantially  burden  their  exercise  of 
religion. 

Comments:  Numerous  comments 
were  received  dealing  with  the 
employment  practices  provisions  in  the 
proposed  rule.  Nineteen  out  of  23 
comments  made  about  this  provision 
supported  the  removal  of  the  provision 
from  the  final  rule.  Many  commenters 
felt  that  the  Religious  Freedom 
Restoration  Act  (RFRA)  was  an 
inappropriate  basis  for  the  regulation 
and  did  not  provide  the  statutory 
authority  to  overrule  the  broad  anti- 
discrimination provision  in  SAMHSA's 
authorizing  legislation  for  the  Substance 
Abuse  Prevention  and  Treatment 
(SAPT)  block  grant  in  the  Public  Health 
Service  Act.. They  argued  that  religious 
groups  would  not  be  substantially 
burdened  by  having  to  comply  with 
these  requirements,  and  that,  in  any 
event,  the  government  had  a  compelling 
interest  in  imposing  the  requirements. 

Response:  "The  Department  does  not 
agree  with  the  comments.  We  believe 
that,  in  addition  to  being  a  reasonable 
construction  of  the  SAMHSA  Charitable 
Choice  provision,  the  inapplicability  of 
the  discrimination  provisions  of  the 
SAPT  block  grant  program  and  the 
PATH  program.  42  U.S.C.  300x-57(a){2) 
and  42  U.S.C.  290cc-33(a)(2),  to 
religious  organizations  that  demonstrate 
a  substantial  burden  on  their  exercise  of 
religion  follows  from  RFRA.  Under 
RFRA,  the  government  may  not  impose 
legal  requirements  that  substantially 
burden  a  grantee's  exercise  of  religion 
unless  doing  so  is  the  least  restrictive 


means  of  furthering  a  compelling 
govenunent  interest.  42  U.S.C.  2000bb- 
1(b).  Accordingly,  where  a  religious 
entity  establishes  that  its  exercise  of 
religion  would  be  substantially 
biu'dened  by  the  religious 
nondiscrimination  provisions  cited 
above,  RFRA  supercedes  those  statutory 
requirements,  thus  exempting  the 
religious  entity  therefrom,  unless  the 
Department  has  a  compelling  interest  in 
enforcing  them. 

The  Department's  rationale  in  this 
regard  is  set  out  in  the  NPRM.  See  67 
FR  77350,  77351-77352  (Dec.  17,  2002). 
Several  points,  however,  merit 
elaboration.  First,  the  Department 
recognizes  that  not  all  religious 
organizations  that  might  receive  funding 
under  the  SAPT  block  grant  and  PATH 
programs  would  be  substantially 
burdened  by  the  application  of  the 
religious  nondiscrimination 
requirements  of  42  U.S.C.  300x-57{a)(2) 
and  42  U.S.C.  290cc-33(a)(2).  For 
example,  some  religious  organizations 
are  concerned  only  with  their 
employees'  commitment  to  providing 
social  services,  not  with  any  profession 
of  faith,  and  thus  do  not  consider 
religion  in  hiring  people  to  perform 
such  services.  Such  groups  would  not 
likely  be  burdened  by  having  to  comply 
with  a  religious  nondiscrimination 
requirement.  Many  other  religious 
organizations,  however,  consider 
religious  faith  critical  to  all  of  their 
employees'  activities,  including  those 
that  involve  providing  government- 
funded  social  services  to  the  public.  For 
these  groups,  imposition  of  a  religious 
nondiscrimination  requirement  can 
impose  a  particularly  harsh  burden.  As 
Justice  Brennan  explained: 
"Determining  that  certain  activities  are 
in  furtherance  of  an  organization's 
religious  mission,  and  that  only  those 
committed  to  that  mission  should 
conduct  them,  is  *   *  *  a  means  by 
which  a  religious  community  defines 
itself."  Corporation  of  Presiding  Bishop 
V.  Amos,  483  U.S.  327,  342  (1987) 
(Brennan,  J.,  concurring).  For  groups 
that  deem  religious  faith  an  important 
part  of  their  self-definition,  having  to 
make  employment  decisions  without 
regard  to  their  faith  would  substantially 
alter  the  charter  of  their  organization. 

In  recognition  that  the  religious 
nondiscrimination  requirements  of  42 
U.S.C.  300x-57(a)(2)  and  42  U.S.C. 
290cc-33(a)(2)  would  substantially 
burden  some  but  not  other  grantees,  the 
RFRA  exemption  is  limited  to  those 
organizations  that  are  able  to  certify 
that:  (1)  They  sincerely  believe  that 
employing  individuals  of  a  particular 
religion  is  important  to  the  definition 
and  maintenance  of  their  religious 


identity,  autonomy,  and/or  communal 
religious  exercise;  (2)  they  make 
employment  decisions  on  a  religious 
basis  in  analogous  programs;  (3)  the , 
grant  in  question  would  materially 
affect  their  ability  to  provide  the  type  of 
services  in  question;  and  (4)  providing 
the  services  in  question  is  expressive  of 
their  values  or  mission.  We  disagree, 
however,  with  some  commenters' 
assertion  that  no  religious  organization 
would  be  substcmtially  burdened  by 
having  to  make  hiring  decisions  without 
regard  to  their  faith  while  participating 
in  the  SAMHSA  program. 

Second,  the  fact  that  SAMHSA  is  a 
funding  program  does  not  mean  that  the 
Federal  government  necessarily 
possesses  a  "compelling  interest"  in 
imposing  religious  nondiscrimination 
provisions  upon  the  employment 
practices  of  participating  religious 
organizations.  To  begin  with,  religious 
organizations'  exemption  from  the 
religious  nondiscrimination 
requirements  of  Title  VII  (the 
availability  of  that  exemption  is 
expressly  clarified  by  the  SAMHSA 
Charitable  Choice  law,  42  U.S.C.  290kk- 
1(e),  300x-65(d){2))  reflects  Congress's 
judgment  that  employment  decisions 
are  an  important  component  of  religious 
organizations'  autonomy,  and  that  the 
government  has  a  much  stronger  interest 
in  applying  a  religious 
nondiscrimination  requirement  to 
secular  organizations  than  to  religious 
organizations 'many  of  whose  existence 
depends  upon  their  ability  to  define 
themselves  on  a  religious  basis. 
Moreover,  many  federal  funding 
programs — including  the  discretionary 
grant  programs  administered  by  the 
Secretary  under  Title  V  of  the  Public 
Health  Service  Act — do  not  impose  a 
religious  nondiscrimination 
requirement  upon  the  employment 
practices  of  grantees.  Rather,  Congress's 
application  of  religious 
nondiscrimination  requirements  in  the 
employment  context  is  quite  selective, 
which  makes  it  difficult  to  regard  the 
government  as  having  a  compelling 
interest  in  imposing  such  a  requirement 
in  thiis  particular  context.  Finally, 
secular  entities  that  administer  federally 
funded  social  programs  generally  are 
not  barred  from  considering  their 
ideologies  in  making  employment 
decisions.  In  this  respect,  allowing  faith- 
based  grantees  to  consider  religious 
motivation  in  hiring  simply  levels  the 
playing  field,  allowing  them  to  consider 
ideology  on  the  same  basis  as  other 
organizations. 

Comment:  Several  commenters  agreed 
that  the  proposed  rule  regarding  the 
Title  VII  exemption  reflects  a  proper 
imderstanding  of  civil  rights  law.  When 
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a  faith-based  organization  receives 
government  funding  and  hires  staff  on  a 
religious  basis,  the  Federal  civil  rights 
law  is  not  violated. 

Response:  We  agree  with  these 
commenters  and  have  retained  the 
identical  language  in  the  final  rule.  This 
statutory  and  regulatory  provision  of 
Charitable  Choice  does  not  change  the 
status  quo;  it  simply  clarifies 
applicability  of  the  Title  VII  exemption 
under  the  SAMHSA  Charitable  Choice 
law. 

Coaunent:  Several  conunenters 
believed  that  the  proposed  rule  allows 
employment  discrimination  in  violation 
of  constitutional  prohibitions  and  court 
decisions  that  have  struck  down 
government-funded  discrimination.  Chie 
commenter  explicitly  stated  that  this 
provision  runs  afoul  of  the  "no- 
religious-tests  clause"  of  the 
Constitution  under  which  "no  religious 
test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust 
under  the  United  States."  Other 
commenters  stated  that  the  exemption 
from  Title  VII  of  the  Civil  Rights  Act 
was  never  intended  to  permit  a  religious 
organization  to  favor  co-religionists  in 
hiring  when  using  Federal  funds  to  pay 
the' salaries  and  wages  of  employees 
who  are  carrying  out  government- 
funded  social  service  programs. 

Response:  We  do  not  agree  that  these 
comments  accurately  portray  the  law.  In 
1972,  Congress  broadened  section  702(a) 
of  the  Civil  Rights  Act  to  exempt 
religious  organizations  from  the 
religious  nondiscrimination  provisions 
of  Title  Vn,  regardless  of  the  nature  of 
the  job  at  issue.  The  broader,  amended 
provision  was  unanimously  upheld  by 
the  Supreme  Court  in  1987  and.  absent 
a  specific  statutory  repeal,  remains 
applicable  even  when  religious 
organizations  are  delivering  federally 
funded  social  services.  Thus,  although    ^ 
section  702(a)  of  the  Civil  Rights  Act  of 
1964  is  permissive — it  does  not  require 
religious  staffing — religious 
organizations  may  considw  their  faith  in 
making  employment  decisions  without 
running  afoul  of  Title  Vn.  The  effect  of 
the  explicit  preservation  of  the  Title  VII 
exemption  is  no  different  fit>m  the  rule 
that  applies  in  other  programs  that  are 
simply  silent  on  the  question  of  the 
applicability  of  Title  VII  in  the  funding 
context,  and,  as  noted  above,  there  are 
many  such  programs.  Concerning  the 
commenters'  suggestion  that  allowing  a 
federally  funded  organization  to 
consider  faith  in  making  employment 
decisions  would  violate  the  "no 
religious  test"  clause  of  the 
Constitution,  we  would  simply  note  that 
it  is  well  settled  that  the  receipt  of 
government  funds  does  not  convert  the 


employment  <  ecisions  of  private 
institutions  ii  lo  "state  action"  that  is 
subject  to  constitutional  restrictions 
such  as  the  "no  religious  test"  clause. 

Comment:  ^everaJ  commenters  noted 
that  the  clausi — "nothing  in  this  section 
shall  be  construed  to  modify  or  affect 
any  State  law  or  regulation  that  relates 
to  discrimination  in  employment" — did 
not  address  Ic  cal  laws  and  asked  us  to 
clarify  in  the :  inal  rule  that  the 
Charitable  Ch  )ice  provisions  do  not 
preempt  any  !  tate  or  local  law  that 
relates  to  disc  -imination  in 
employment. 

Response:  1  his  provision  of  the 
SAMHSA  Ch{  ritable  Choice  law 
preserves  a  "I  ederal  or  State  law  or 
regulation  tha  relates  to  discrimination 
in  employmei  t."  42  U.S.C.  290kk-l(e). 
In  contrast,  42  U.S.C.  290kk-l(d)(l) 
provides  that  t  religious  organization 
participating  i  n  the  program  "shall 
retain  its  ind^iendence  from  Federal, 
State,  and  local  government  *  *  *" 
Congress  thus  was  cognizant  of  the 
distinction  be  ween  State  and  local  law 
in  drafting  the  SAMHSA  Charitable 
Choice  statute ,  and  we  believe  that  the 
existing  langu  ige  faithfully  implements 
the  statute. 

Comment:  ( ine  commenter  wanted 
the  Departmei  it  to  clarify  under  section 
54.6(b)  that  ths  certification  that  is 
required  to  sh  3w  that  its  religious 
exercise  woul  1  be  substantially 
burdened  by  t  le  nondiscrimination 
requirements  inder  the  SAPT  block 
grant  and  PAT  H  programs  should  be 
submitted  to  SAMHSA. 

Response:  Tjhe  Department  does  not 
believe  that  it  is  necessary  for  the 
subgrantees  to  provide  such 
documentatio  i  to  SAMHSA  unless 
SAMHSA  requests  it,  as  indicated 
previously  in  the  proposed  rule  which 
is  now  finaliz(  d. 

Comment:  ( ine  commenter  pointed 
out  that  overs:  ght  of  the  employment 
practices  wou  d  generate  an 
administrativ(  burden  on  the  States. 

Response:  Txie  Department  recognizes 
this  possibility  of  generating  an 
administrative  burden  on  the  States  and 
has  included  <  xtensive  flexibility  for  the 
implementati(  m  of  the  provision  by  the 
States. 


',  and  Provision  of 
(Sec.  54.8  and 


Se  ndces 


Notice,  Referrfl, 

Alternative 

54a.8) 

If  an  otherw  ise  eligible  program 
beneficiary  or  prospective  beneficiary 
objects  to  the  i  eligious  character  of  a 
program  partii  ;ipant,  within  a 
reasonable  period  of  time  after  the  date 
of  such  objection,  such  program 
beneficiary  mi  ist  be  referred  to  an 
alternative  pn  ivider  that  has  the 


capacity  to  provide  the  services,  is 
acceissible,  and  is  of  at  least  equal  value 
as  the  provider  to  which  the  beneficiary 
objected.  Under  SAMHSA's  Charitable 
Choice  provisions,  the  responsibility  for 
providing  the  alternative  services  rests 
with  the  "the  appropriate  Federal,  State, 
or  local  government"  that  administers 
the  program  or  is  a  program  participant. 
The  NPRM  proposed  that  States  provide 
and  fund  alternative  services  for  SAPT 
block  grant-funded  beneficiaries  and 
PATH  program  beneficiaries  who  have 
objected  to  the  religious  character  of  a 
program  participant.  States  may  use 
SAPT  block  grant  and  PATH  grant 
funding  to  provide  and  fund  such 
services  from  a  provider  to  which  the 
program  beneficiaries  do  not  have  a 
religious  objection,  in  a  manner 
consistent  with  State  law  and  policy. 

With  respect  to  SANfflSA 
discretionary  grant  funding,  when 
SAMHSA  provides  funding  directly  to 
another  unit  of  government,  such  as  a 
State  or  local  government,  that  unit  of 
government  is  responsible  for  providing 
the  alternative  services.  When  SAMHSA 
provides  discretionary  grant  funding 
directly  to  nongovernmental 
organizations,  SAMHSA  is  the 
responsible  unit  of  government. 

Comments:  All  thirteen  States  and 
eleven  providers  that  conunented  on  the 
NPRM  luged  more  flexibility  for  the 
States  and  providers  in  implementing 
these  provisions.  Fourteen  of  these 
commenters  had  concerns  about  the 
admiiiistrative  and  fiscal  burden 
occasioned  by  this  provision.  Several 
were  concerned  that  an  "essentially 
duplicate  system  of  care"  would  have  to 
be  developed,  "with  the  faith-based 
community  in  charge  of  deciding,  by 
default,  what  services  must  be 
duplicated  in  order  to  assure  that  the 
beneficiary  has  freedom  of  choice." 
Others  appreciated  the  discretion  we 
had  provided  to  States,  but  were 
concerned  that  the  expectation  of 
alternative  services  may  expose  States  to 
litigation  based  on  availability  and  how 
they  define  comparable  services. 
Finally,  one  State  commenter 
recommended  that  "[I]f  SAMHSA  is 
interested  in  minimizing  administrative 
costs,  I  reconunend  that  these 
requirements  be  eliminated  in  lieu  of 
existing  State  requirements." 

At  the  same  time,  other  commenters 
believed  that  the  proposed  rule  left  too 
much  discretion  to  States  to  define  the 
terms  "reasonably  accessible,"  "a 
reasonable  period  of  time," 
"comparable,"  "capacity,"  and  "value 
that  is  not  less  than."  These  commenters 
asked  that  we  either  provide  Federal 
definitions  for  these  terms,  or  establish 
baseline  parameters  or  guidelines. 
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Response:  After  carefully  considering 
these  concerns,  the  Department  agrees 
that  it  is  important  to  provide  flexibility 
to  the  States  in  determining  how  to 
establish  procediu^s  for  notice,  referral, 
and  provision  of  alternative  services.  As 
noted  in  the  NPRM,  the  Department 
recognizes  that  a  range  of  methods  that 
fulfill  these  responsibilities  is  possible. 
Therefore,  the  Department  does  not  seek 
to  prescribe  a  single,  inflexible  referral 
and  alternative  provider  system  that 
States  must  adopt  when  States  are  the 
responsible  imits  of  government.  The 
Department  believes  it  is  vital  to  any 
effective  implementation  of  these 
provisions  that  SAMHSA,  State  and 
local  agencies,  and  religious 
organizations  work  cooperatively  to 
develop  systems  to  comply  with  these 
provisions,  monitor  compliance, 
identify  comptiance  problems  and  take 
necessary  corrective  actions. 

SAMHSA's  Charitable  Choice 
provisions  apply  to  three  different 
granting  situations.  The  first  is  when  the 
State  itself  is  the  recipient  of  SAPT 
block  grant  and  PATH  formula  funds  or 
when  the  States  receive  a  discretionary 
grant  from  SAMHSA.  Because  of  the 
broad  range  of  State  circiunstances, 
coupled  with  the  States'  proven  success 
in  establishing  systems  to  address  such 
circumstances,  States  may  develop 
referral  and  alternative  service  systems 
that  are  compatible  with  the  treatment 
and  prevention  systems  they  administer, 
including  reasonably  defining  and 
applying  the  terms  "reasonably 
accessible,"  "a  reasonable  period  of 
time,"  "comparable,"  "capacity,"  and 
"value  that  is  not  less  than."  SAMHSA 
will  work  with  the  States  as  they 
develop  their  implementation  plans, 
providing  technical  assistance  and 
opportunities  for  the  States  to  discuss 
implementation  approaches  with  one 
another.  Allowing  the  States  such 
discretion  will  not  require  the 
development  of  duplicate  systems  and 
will  reduce  regulatory  and  paperwork 
burden. 

The  second  situation  is  when 
SAMHSA  awards  discretionary  funds 
directly  to  local  governments.  The  third 
is  when  SAMHSA  awards  discretionary 
funds  directly  to  faith-based  nonprofit 
organizations.  The  unit  of  government 
responsible  for  providing  and  funding 
alternative  services  in  these  situations  is 
defined  at  section  54a.8  as  follows: 

"With  respect  to  SAMHSA  discretionary 
programs,  for  purposes  of  determining  what 
is  the  appropriate  Federal,  State,  or  local 
government,  the  following  principle  shall 
apply:  When  SAMHSA  provides  funding 
directly  to  another  unit  of  government,  such 
as  a  State  or  local  government,  that  unit  of 
government  is  responsible  for  providing  the 


alternative  services.  When  SAMHSA 
provides  discretionary  grant  funding  directly 
to  a  nongovernmental  organization, 
SAMHSA  is  the  responsible  unit  of 
government" 

Therefore,  in  the  second  > 

cimunstance,  when  SAMHSA  awards 
'  discretionary  funds  to  local 
governments,  local  governments  are 
responsible  for  providing  alternative 
services  for  program  beneficiaries  who 
may  object  to  a  ^th-based  program  they 
are  funding  with  SAMHSA  funds. 
SAMHSA  expects  that  local 
governments  will  work  with  the  States 
and  comply  with  the  implementation 
approach  adopted  by  their  respective 
States. 

In  the  third  circimistance — when 
SAMHSA  provides  discretionary  funds 
directly  to  faith-based  organizations — 
SAMHSA  will  work  with  those 
organizations  and  consult  with  the 
States  to  ensure  that  program 
beneficiaries  are  provided  alternative 
services  in  accordance  with  the 
statutory  and  regulatory  requirements. 
As  provided  in  the  rule  in  section 
54a.8(e),  if  there  are  no  publicly  funded 
alternatives  available  for  the  beneficiary, 
these  grantees  must  contract  with  an 
alternative  provider  for  the  provision  of 
such  services,  and  the  grantee  may  use 
the  SAMHSA  grant  funds  to  finance  the 
services.  Shotdd  a  grantee  incur 
unanticipated  additional  costs  as  a 
result  of  providing  alternative  services 
beyond  the  discretionary  grants 
awarded,  the  grantee  may  request 
reimbursement  of  those  funds  fix)m 
SAMHSA,  as  the  responsible  imit  of 
government,  in  the  form  of  a  request  for 
supplemental  funds  to  cover 
unanticipated  costs.  Based  the  past 
experience  of  other  HHS  agencies  in 
implementing  similar  provisions, 
objections  to  the  religious  character  of 
program  participants  have  been  rare, 
which  is  perhaps  unsurprising  in  light 
of  the  fact  that  beneficiaries  may  not  be 
required  to  participate  in  any  inherently 
religious  activities  as  a  condition  of 
receiving  services.  Thus,  SAMHSA 
expects  that  such  an  occurrence  will  be 
infrequent  and  only  occur  when  the 
referral  is  to  a  private  provider.  While 
the  specific  circumstances  will  vary 
from  jurisdiction  to  jurisdiction,  we 
anticipate  that  in  many  cases,  referrals 
will  be  made  to  programs  that  are 
funded,  at  least  in  part,  from  public 
funds,  and  therefore  the  burden  of  this 
requirement  will  not  be  substantial. 

Comment:  SAMHSA  posed  certain 
questions  to  conunenters  in  the  Federal 
Register  Notice  about  what  commenters 
thought  constituted  "reasonable  period 
of  time,"  "reasonably  accessible 
services,"  and  what  the  best 


understanding  of  "services  that*  *  * 
have  a  value  diat  is  not  less  than  the 
value  of  [services  that  would  otherwise 
be  provided)." 

Commenters  provided  the  following 
input  in  response: 

•  With  regard  to  "reasonable  period 
of  time,"  commenters  suggested  this 
would  be  anywhere  from  24  hours  after 
a  request  for  alternative  services  to  4-6 
weeks  after  such  request.  Most 
commenters  reiterated  that  the  States 
should  determine  what  "a  reasonable 
period  of  time"  is. 

•  With  regard  to  what  "reasonably 
accessible  services"  are,  commenters 
urged  a  focus  on  comparable  level  of 
care  and  reasonable  accommodation. 
They  noted  that  in  large  cities  it  may  be 
easy  to  efiiect  a  referral  to  an  alternative 
provider,  but  in  smaller  commimities 
and  rural  areas,  there  may  be  only  one 
existing  licensed  provider  in  the  county. 

•  With  regard  to  what  constitutes 
equivalent  services,  commenters 
recommended  that  this  phrase  be 
interpreted  to  mean  the  value  of  the 
services  themselves,  without  regard  to 
the  administrative  costs  involved. 

Response:  Although  commenters 
made  many  good  suggestions  for 
defining  these  terms,  the  wide  variety  of 
responses  to  the  questions  SAMHSA 
raised  underscores  the  need  for  State 
flexibility  and  the  need  for 
Departmental  restraint  in  defining  terms 
or  regulating  procedures  for  referral  and 
provision  of  alternative  services. 

Comment:  Commenters  asked  for 
clarification  of  "how  these  recipients 
would  fund  and  deliver  services  from 
alternative  providers."  Another 
commenter  offered  the  opinion  that 
States  would  need  to  establish  formal 
set-asides  within  discretionary  grants  to 
cover  alternative  placements. 

Response:  As  indicated  above,  the 
regulation  (consistent  with  the  statute) 
requires  the  "responsible  unit  of 
government"  to  provide  and  fund 
alternative  services.  With  regard  to  the 
suggestion  for  set-asides,  Federal  cost 
policies  do  not  permit  grantees  to  have 
set-aside/contingency  dollars. 

Comment:  Several  commenters  were 
concerned  about  the  "excessive  burden 
on  the  treatment  program  to  monitor  the 
action  of  an  individual  who  has  not 
been  admitted  to  its  program  and  for 
whom  the  program  is  not  receiving 
funding."  In  particular,  several 
commenters  noted  "faith-based 
organizations  should  not  bear  the 
burden  of  securing  and  financing 
alternative  services." 

Response:  SAMHSA  considered  these 
comments  carefully  in  finalizing  this 
rule,  and  has  concluded  that,  when 
SAMHSA  is  the  responsible  unit  of 
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government  (that  awards  discretionary 
funds  directly  to  a  religious 
organization),  it  will  follow  the  rule  that 
applies  to  the  other  granting 
circumstances— 'that  is,  the  grantee 
(which  may  be  the  State,  the  local 
government,  or  in  this  instance,  the 
religious  organization)  will  use  grant 
funds,  if  necessary,  to  cover  the  cost  of  , 
securing  and  providing  alternative 
services.  As  indicated  earlier,  SAMHSA 
anticipates  that  in  many  cases,  referrals 
will  be  made  to  programs  that  are 
funded,  at  least  in  part,  from  public 
funds,  and  therefore  the  burden  of  this 
requirement  will  not  be  substantial. 

Comment:  With  regard  to  the  program 
participant's  responsibility  to  refer 
objecting  program  beneficiaries  to 
alternative  services,  one  commenter 
recommended  that  a  "gateway"  referral 
system  that  takes  place  before  a 
beneficiary  arrives  at  any  provider  be 
established  and  administered  by  the 
government.  In  the  same  vein,  another    " 
commenter  suggested  that  referral  take 
place  through  "coordination  that 
result|s]  in  referrals  not  requiring  opt- 
outs." 

Response:  State  and  local 
governments  have  the  flexibility  to 
implement  the  requirement  as  they  see 
fit  so  long  as  .they  meet  all  of  the 
statutory  and  regulatory-requirements. 
The  Department  is  not  mandating  any 
one  method. 

Comment:  Several  commenters  noted 
that  the  requirement  to  provide 
alternative  services  places  additional 
burdens  on  State  agencies,  when  the 
States  are  the  responsible  units  of 
government,  especially  in  rural  areas.  A 
faith-based  organization  may  be  selected 
as  the  service  provider  for  a  particular 
geographic  area.  Ensuring  that  an 
alternative  service  provider  is  available 
could  require  the  State  to  make  dual  sets 
of  services  available,  and  thus  increase 
costs.  As  a  result,  many  of  these 
commenters  suggested  that  the 
requirement  to  provide  alternative 
services  is  unreasonable.  Some 
suggested  that  exceptions  be  permitted 
or  that  the  requirement  should  be 
eliminated.  Others  noted  that  with  this 
requirement,  some  States  may  choose 
not  to  contract  out  or  provide 
community -based  services,  especially  in 
rural  areas. 

Response:  SAMHSA's  Charitable 
Choice  provisions  impose  the 
requirement  to  provide  accessible  and 
comparable  assistance  or  services 
within  a  reasonable  period  of  time  to  an 
individual  who  has  an  objection  to  the 
religious  character  of  an  organization.  In 
the  proposed  rule,  with  the  exception  of 
requiring  notice  and  referral,  we  did  not 
expand  or  enhance  the  rights  of 


beneficiaries  t(  i  assistance  from  an 
alternative  pre  vider,  but  simply 
clarified  this  s  atutory  right.  We  also  left 
substantial  dis  :retion  to  the  States  to 
define  terms  ai  id  carr\^  out  the  statutory 
objectives.  We  are  not  free,  however,  to 
eliminate  the  s  tatutory  requirement  to 
provide  altern;  itive  services. 

We  also  beli  jve  that  commenters  may 
have  potential  y  overestimated  the 
impact  and  po  ential  burden  of  this 
requirement.  Through  the  Department's 
Administratioi  i  on  Children  and 
Families'  TAN  F  program,  many  faith- 
based  organiza  lions  have  a  long  histor\' 
of  contracting  A^ith  State  and  local 
governments  ti  >  address  the  secular 
purpose  of  pro  I'iding  assistance  and 
services  to  nee  dy  families.  In  this 
situation,  few  )eneficiaries  have 
objected  to  the  religious  nature  of  these 
providers,  whi  :h  is  perhaps 
unsurprising  ii  i  light  of  the  fact  that, 
under  TANF's  Charitable  Choice 
provisions,  an; '  inherently  religious 
activities  must  be  offered  separately  and 
on  a  voluntary'  basis.  We  also  do  not 
believe  that  St  ites  will  decide  not  to 
contract  out  ot  provide  community- 
based  services  in  order  to  avoid  this 
requirement.  S  ince  the  statutory 
Charitable  Che  ice  requirements  have 
applied  since    000.  we  believe  that 
State  and  loca  governments  are 
providing  altei  native  services,  in 
compliance  w  th  the  law,  and 
discovering  an  d  enhancing  procedures 
that  efficiently  and  effectively  address 
this  requireme  it. 

Comment:  Several  provider 
commenters  w  ere  concerned  that  faith- 
based  program  ;  receiving  SAMHSA 
funding  "shou  d  conform  to  principles 
of  religious  tol  ;rance  and 
inclusiveness.  ' 

.  Response:  A  1  recipients  of  SAMHSA 
funding  are  re(  uired  to  comply  with 
Sections  54.7  ;  nd  54a. 7,  dealing  with 
nondiscrimina  tion  toward  program 
beneficiaries. 

Comment:  C  ne  State  commenter  was 
concerned  aba  ut  having  to  provide       * 
notice  and  alte  rnative  services  to 
beneficiaries  ii  i  SAMHSA-funded 
substance  abu!  e  prevention  programs. 

Response:  S.  VMHSA  appreciates  this 
concern  and  r«  commends  that  grantees 
contact  their  S  :ate's  substance  abuse 
agency  to  secu  re  information  about 
alternative  prei'ention  services  in  the 
State.  Many  Si  ites'  governors  have  used 
SAMHSA  Stat ;  Incentive  Grants  (SIGs) 
to  coordinate  t  leir  prevention  systems, 
and,  as  a  resul  .  will  have 
comprehensiv  ;  information  on 
prevention  sei  /ices  available  in 
particular  area  s. 

Comment:  C  ne  State  offered 
implementatic  n  suggestions,  including 


that  "the  provision  of  alternative 
services  could  be  addressed  in  contract 
language  through  a  requirement  that 
providers  identify  services  available  for 
referral."  Several  States  noted  that  they 
already  provide  beneficiaries  a  choice  of 
providers. 

Response:  The  Department  hopes  that 
States  will  work  with  each  other  to  " 

identify  effective  implementation 
approaches,  such  as  those  noted  above. 
We  decline,  however,  to  impose  this 
particular  requirement  across  the  board. 

Notice 

The  SAMHSA  Charitable  Choice 
provisions  require  SAMHSA-funded 
religious  organizations  providing 
substance  abuse  services,  public 
agencies  that  refer  individuals  to  such 
SAMHSA-funded  programs,  and  the 
appropriate  Federal,  State,  or  local 
governments  that  administer  these 
SAMHSA-funded  programs  to  ensure 
that  notice  is  provided  to  beneficiaries 
and  prospective  beneficiaries  regarding 
alternative  services.  It  further  requires 
the  program  participant  to  notify'  the 
responsible  unit  of  government  of  all 
such  referrals. 

Comments:  Several  commenters 
recommended  that  notice  of  availability 
of  alternative  providers  be  given  to  all 
beneficiaries  at  the  outset. 

Response:  Below  is  a  model  notice 
that  grantees  may  wish  to  use: 

Model  Notice  to  Individuals  Receiving 
Substance  Abuse  Services 

No  provider  of  substance  abuse  services 
receiving  Federal  funds  from  the  U.S. 
Substance  Abuse  and  Mental  Health  Services 
Administration,  including  this  organization, 
may  discriminate  against  you  on  the  basis  of 
religion,  a  religious  belief,  a  refusal  to  hold 
a  religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 

If  you  object  to  the  religious  character  of 
this  organization.  Federal  law  gives  you  the 
right  to  a  referral  to  another  provider  of 
substance  abuse  services  to  which  you  have 
no  religious  objection.  The  referral,  and  your 
receipt  of  alternative  services,  must  occur 
within  a  reasonable  period  of  time  after  you 
request  them.  The  alternative  provider  must 
be  accessible  to  you  and  have  the  capacity  to 
provide  substance  abuse  services.  The 
services  provided  to  you  by  the  alternative 
provider  must  be  of  a  value  not  less  than  the 
value  of  the  services  you  would  have 
received  from  this  organization. 

In  addition,  section  54.8(b)  and 
54a. 8(b)  of  the  regulation  has  been 
changed  to  add  the  word,  "all"  before 
•"program  beneficiaries"  as  follows: 

•    Program  participants,  public  agencies  that 
refer  individuals  to  designated  programs,  and 
the  appropriate  Federal,  State,  or  local 
governments  that  administer  designated 
programs  or  are  program  participants  shall 
ensure  that  notice  is  provided  to  all  program 
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beneficiaries  or  prospective  program 
beneficiaries  of  their  rights  under  this 
section.  (Emphasis  added.) 

SAMHSA  assumes  that  providers  will 
be  able  to  provide  such  notice  when 
program  beneficiaries  can  understand 
their  rights — which  may  be  at  the  outset 
of  services. 

Comment:  Other  commenters 
recommended  States  should  be  given 
latitude  to  comply  with  the  Notice 
requirements. 

Response:  The  Department  agrees. 
SAMHSA  is  providing  a  "model  notice" 
to  the  States  and  other  grantees,  but  is 
not  requiring  them  to  use  this  notice. 

Comment:  Another  State  conunenter 
recommended  that  program  participant 
notify  the  State  "or  responsible  luiit  of 
government"  of  such  referral. 

Response:  The  Department  will  insert 
the  suggested  language,  "or  responsible 
unit  of  government"  in  54.8(c)(4). 

Referral  to  Alternative  Provider 

If  an  individual  objects  to  the 
religious  character  of  the  substance 
abuse  treatment  or  prevention  program 
from  which  they  are  receiving  services, 
the  religious  organization  (program 
participant)  must  refer  the  individual, 
within  a  reasonable  period  of  time,  to 
another  provider  of  substance  abuse 
services.  The  requirements  regarding 
referral  are  set  out  in  sections  54.8(d) 
and  54a.8(c). 

Comments:  Several  commenters  felt 
that  the  government  should  require  that 
a  non-religious  alternative  be  available. 
On  this  point,  several  asked  whether  a 
program  beneficiary  had  to  be  referred 
to  a  religious  provider  if  that  is  the  only 
alternative. 

Response:  The  proposed  rule  at 
sections  54.8  and  54a.8  provided  that  if 
the  applicant  or  recipient  objects  to  the 
religious  character  of  a  SAMHSA 
service  provider,  he  or  she  is  entitled  to 
an  alternative  provider  to  which  the 
individual  has  no  religious  objection. 
This  is  in  keeping  with  the  SAMHSA 
Charitable  Choice  provisions  at  sections 
582(f)  and  1955-(e)  of  the  Public  Health 
Service  Act,  42  U.S.C.  290kk-l(f)  and 
300xx-65(e),  which  require  States  to 
provide  the  individual  with  assistance 
from  "an  alternative  provider."  Hence, 
the  alternative  provider  coiUd.  but  does 
not  have  to  be,  a  secular  alternative 
(unless,  of  course,  the  beneficiary 
objects  to  the  religiolis  character  of  all 
faith-based  providers).  We  have  retained 
the  wording  of  this  provision. 

Comment:  One  conunenter  wrote  that 
the  proposed  rule  does  not  require  a 
secidar  alternative.  Therefore,  it  lacks 
constitutionally  required  safiaguards  for 
beneficiaries. 


Response:  The  Charitable  Choice 
statute  does  not  specify  that  the 
alternative  provider  needs  to  be  a 
secular  organization.  We  have  chosen 
not  to  adopt  this  suggestion  for  three 
reasons.  First,  the  purpose  of  the  statute 
is  to  respect  beneficiary  choice,  jmd 
some  beneficiaries  may  prefer  an 
alternative  religious  provider  to  an 
alternative  secular  provider.  Second, 
many  faith-based  organizations  deliver 
services  in  a  sectdar  manner.  As  a 
result,  most  bent  Hciaries  will  not  object 
to  the  religious  character  of  these 
organizations,  and  we  do  not  want  to 
exclude  them  as  potential  providers  of 
service.  Third,  under  the  permissive 
statutory  language  that  we  have 
retained.  State  and  local  governments 
may  offer  a  secular  alternative.  We 
believe  States  will  implement  this 
requirement  in  a  manner  consistent 
with  their  obligation  to  ensure 
compliance  with  the  Establishment 
Clause  of  the  First  Amendment. 

Comment:  Others  wanted  a  more 
general  requirement  that  the 
government  ensiu^  the  existence  of  at 
least  one  alternative  service  provider  to 
protect  the  rights  of  beneficiaries;  on 
this  point,  several  States  and  providers 
noted  the  problem  of  the  availability  of 
alternative  services  in  a  rural  setting.  In 
contrast,  one  State  stressed  that  the 
regulations  "must  not  require  the 
establishment  of  alternative  providers 
where  none  currently  exist." 

Response:  The  Department  expects 
States,  local  governments  and  other 
grantees  to  abide  by  the  statutory  and 
regulatory  requirements  with  respect  to 
providing  alternative  services.  We  will 
work  together  to  ensure  compUance.  In 
addition,  we  note  that  the  statute 
prohibits  grantees  from  using  direct 
funding  for  inherently  religious 
activities,  and  that  any  such  activities 
must  be  volimtary.  These  requirements 
are  sufficient  to  protect  the  religious 
freedom  of  beneficiaries. 

Comment:  Several  commenters  felt 
that  the  referral  responsibility  should  be 
the  government's,  rather  that  the 
religious  organization's  (as  a  program 
participant). 

Response:  The  Depmtment  is  relying 
on  the  close  cooperation  among 
SAMHSA,  States,  providers  and 
religious  organizations  to  develop 
referral  systems  that  are  based  primarily 
on  shared  responsibility.  Religious 
organizations  can  look  to  the 
responsible  imit  of  government  for 
assistance,  including  access  to 
SAMHSA's  treatment  facility  locator  at 
http://findtreatment.samhsa.gov  to 
identify  providers  in  the  surroimding 
area.  See  the  regulations  for  fruther 
detail. 


Comment:  Several  conunenters, 
mainly  providers,  underscored  the    - 
importance  of  ensuring  that  the 
confidentiality  protections,  including 
those  provided  in  42  CFR  part  2  and 
HIPAA.  are  complied  with;  others  were 
concerned,  however,  that  confidentiality 
rules  would  block  information  sharing 
between  religious  organizations  and 
secular  providers. 

Response:  The  SAMHSA  Charitable 
Choice  laws  do  not  override  the 
confidentiality  laws  of  42  CFR  part  2 
and  HIPAA.  Therefore,  the  final 
regulations  will  contain  the  same 
provision  fi«m  the  NPRM  in  section 
54.8(c)(3).  as  follows: 

All  referrals  shall  be  made  in  a  manner 
consistent  with  all  applicable  confidentiality 
laws,  including,  but  not  limited  to.  42  CFR 
part  2  ("Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records"). 

Comment:  Two  State  commenters 
were  concerned  that  SAMHSA's 
Charitable  Choice  provisions  confer  a 
"special  entitlement"  to  certain 
beneficiaries  to  services,  similar  to  that 
of  the  "priority"  set-aside  populations 
currently  listed  in  SAPT  block  grant 
law. 

Response:  With  regard  to  a  "special 
entitlement"  being  created,  SAMHSA 
agrees  with  a  State  conunenter  who 
stated  that  "[T]he  States  can  assure  that 
steps  can  and  will  be  taken  to  assure 
protection  of  these  rights  without 
granting  religious  objectors  more 
extensive  rights,  than  those  of  the 
general  population  of  beneficiaries". 
*  *  *  [Existing  protections  are 
sufficient.]" 

Fiscal  Accountability.  (Sec.  54.10  and 
54a.  10) 

The  fiscal  accoimtability  section  of 
the  regulation  provided  that  reUgious 
organizations  receiving  SAMHSA 
funding  would  be  held  to  the  same 
fiscal  accountability  requirements  as 
other  organizations,  including  generally 
accepted  auditing  and  accounting 
principles.  Faith-based  organizations 
would  also  be  required  to  keep  any 
federal  funds  in  a  separate  accoimt  from 
non-federal  funds.  Chily  the  segregated 
Federal  funds  are  subject  to  audit  by  the 
government  under  the  SAMHSA 
program. 

Comment:  The  Department  received 
13  comments  on  the  issue  of  fiscal 
accountability.  All  of  the  comments  ' 
received  on  this  section  supported 
segregation  of  funds  and  strict 
adherence  to  Federal  audit  and  cost 
principles  and  requirements.  There  was 
some  concern  about  the  ability  of  faith- 
based  organizations  to  maintain  separate 
accounts. 
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Response:  The  final  rule  provides  that 
religious  oiganizations  receiving 
SAMHSA  discretionary  funds  will  be 
subject  to  audit,  just  like  any  other  non- 
governmental organization  receiving 
such  funds.  The  faith-based  - 

organization  is  to  use  the  funds  in 
accordance  with  the  grant  and  all 
applicable  laws  and  regulations.  For 
discretionary  grants,  as  provided  in  45 
CFR  74.26  and  92.26,  SAKfHSA  grantees 
are  responsible  for  obtaining  audits  by 
an  independent  auditor  following 
generally  accepted  government  auditing 
standards,  in  accordance  with 
applicable  OMB  circulars.  When  the  , 
State  is  the  grantee,  the  State  is 
responsible  for  the  appropriate  use  of  its 
SAMHSA  funds,  so  the  organization  (as 
the  subgrantee)  needs  to  be  able  to  show 
to  the  State  and  the  auditor  that  it  used 
the  funds  for  the  purpose  intended  by 
the  State.  This  must  also  be  in 
accordance  with  the  Single  Audit  Act 
and  OMB  Circular  A-133. 

Moreover,  HHS  is  authorized  to 
conduct  any  additional  audits  or 
reviews  that  are  warranted,  irrespective 
of  the  amount  of  Federal  funds 
expended  by  the  grantee  annually,  in 
order  to  ensure  compliance  with 
program  requirements  including  the 
restriction  against  funding  of  inherently 
religious  activities.  HHS  may  determine 
that  such  audits  or  reviews  are 
warranted  based  upon  any  information 
received  by  the  agency  that  raises  an 
issue  concerning  the  propriety  of 
expenditures. 

Comment:  Several  commenters  were 
concerned  about  religious  organizations 
operating  as  intermediary  organizations. 
One  commenter  notes  that  the 
"proposed  rule  creates  the  risk  that 
comparable  religious  intermediaries  will 
not  act  in  a  religiously  neutral  manner." 
Another  commenter  believed  using  such 
intermediaries  has  the  effect  of 
advancing  religion  and  noted  that  the 
delegation  of  governmental  authority  to 
a  religious  organization  violates  the 
Establishment  Clause.  Another- 
commenter  believed  it  wotild  raise 
questions  about  thu  accountability  of  tax 
dollars  and  that  it  promotes  religion. 

Response:  We  do  not  agree  that  the 
use  of  a  religious  organization  as  an 
intermediate  organization  is 
unconstitutional.  Our  review  did  not 
disclose  any  precedents,  legal  or 
otherwise,  that  woiUd  prevent  a 
governmental  unit  fi'om  selecting  a 
religious  organization  as  an 
intermediate  organization.  The  purpose 
of  the  regulations  at  sections  54.12  and 
54a.  12  is  not  to  delegate  authority  to 
organizations  to  carry  out  tasks  that  are 
traditionally  reserved  for  a 
governmental  agency.  It  simply   ' 


f?(  quirements  for  Personnel 
Programs  (Sec.  54.13 


recognizes  whi  it  has  occurred  in  States 
already — that  is.  States  have  used  block 
grant  funds  to  contract  with 
intermediaries'to  manage  programs  eind 
make  sub-awajds  to  other  organizations 
as  part  of  their  substance  abuse  service 
systems.  Altho  iigh  such  intermediary 
organizations  i  lay  be  utilized,  we 
emphasize  tha  the  governmental  unit 
that  procures  s  uch  services  is 
accountable  fo '  Federal  funds  and  must 
assure  that  the  intermediary  abides  by 
all  statutory  ar  d  regulatory 
requirements,  ncluding  these 
regulations,  an  J  must  assure  that  the 
intermediary  a  :ts  in  a  religiously 
neutral  manne  ■  and  that  direct  funds  are 
not  expended  :  or  inherently  religious 
activities. 

Educational 

in  Drug  Treatn^ent 

and  54a. 13) 

This  provisi(  in,  restated  directly  from 
SAMHSA's  Chu-itable  Choice  laws, 
seeks  to  redres  i  "unduly  rigid  or 
uniform  educa  ional  qualification  for 
counselors  anc  other  personnel  in  drug 
treatment  prog  ams."  States  establish 
such  licensure  and  certification 
requirements. 

Comment:  O  the  eighteen  comments 
received  on  thi ;  section,  sixteen  stressed 
that  faith-base<  organizations  should 
have  to  meet  tl  e  same  licensing  and 
certification  re  juirements  as  other 
providers.  One  commenter  noted  that 
language  shou  d  be  clarified  that  the 
goal  of  this  sec  tion  is  to  ensure  non- 
discrimination against  training 
programs  offer  sd  by  religious 
organizations,  ather  than  to  loosen 
State  requirem  mts  designed  to  ensure 
quality  of  care  to  clients. 

Response:  T  le  final  rule  restates  the 
statutory'  requi  -ement  of  42  U.S.C. 
290kk-3,  whicl  provides  that,  in 
determining  w  lether  personnel  of  a 
program  partic  pant  that  has  a  record  of 
successlul  dm  ;  treatment  for  the 
preceding  thre  ;  years  have  satisfied 
State  or  local  r  jquirements  for 
education  and  training,  a  State  or  locfd 
government  sh  ill  not  discriminate 
against  educat  on  and  training  provided 
to  such  person  lel  by  a  religious 
organization,  s  j  long  as  such  education 
and  training  is  comparable  to  the 
coursework  or  draining  provided  by 
nonreligious  oi  ganizations  or  is 
substantially  e  juivalent  to  education 
and  training  tl  at  the  State  or  local 
government  wiuld  otherwise  credit  for 
purposes  of  de  ermining  whether  the 
relevant  requii  aments  have  been 
satisfied  (emp!  lasis  added). 

In  keeping  w  ith  its  approach  to 
provide  States  with  wide  flexibility  in 
implementing  he  alternative  service 


provisions,  the  Department  is  enabling 
the  States  to  determine  whether  the 
education  and  training  provided  by  a 
religious  organization  is  "substantially 
equivalent"  to  that  provided  by 
nonreligious  organizations,  and  is  in 
accordance  with  applicable  State 
certification  and  licensure  requirements. 
States  are  encouraged  to  provide 
simplified  information  about  their 
State's  certification  and  licensing 
requirements  to  religious  organizations, 
highlighting,  if  appropriate,  different 
requirements  for  different  stages  of 
treatment  [e.g.,  outreach  versus 
medically-indicated  treatment). 

Comment:  Two  commenters  felt  th^t 
faith-based  organizations  should  be 
provided  more  flexibility,  with  one 
commenting  that  "[Sjtates  should 
reconsider  their  existing  certification 
requirements  to  ensure  that  their 
existing  certification  requirements  do 
not  unnecessarily  discourage  alternative 
treatment  strategies  and  thus  the 
involvement  of  new  providers."  The 
commenter  also  suggested  that 
"SAMHSA  provide  guidance  on  the 
range  of  drug  treatments  that  are 
effective  and  on  the  range  of  educational 
paths  that  prepare  people  to  offer  those 
different  treatment  modalities." 

flesponse;  The  Department  urges  the 
States  to  work  with  their  faith-based 
providers  to  ensure  that  these  providers 
have  clear  information  on  licensure  and 
certification  requirements,  and  to  ensure 
that  new  providers  are  encouraged  and 
supported.  With  regard  to  guidance 
from  the  Department  on  types  of  drug 
treatment,  we  refer  interested  parties  to 
the  full  range  of  SAMHSA's  Treatment 
Improvement  Protocols  (TIPS),  available 
at  www.samhsa.gov. 

Comment:  Several  commenters  noted 
that  substance  abuse  treatment  is  a 
medical  treatment,  not  a  social  service, 
and  that  "prevailing  models  treat 
addiction  as  a  biopsychosocial 
disorder,"  not  a  social  problem. 

Response:  The  Department  agrees  that 
certain  aspects  of  substance  abuse 
treatment  are  medical  in  nature.  State      - 
licensing  and  certification  systems 
recognize  this  characterization  as  well. 
SAMHSA  encourages  States  to  work 
with  their  provider  community  to 
clarify  different  treatment  alternatives. 

Unfunded  Mandates  Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  Tribal 
govermnents,  in  the  aggregate,  or  by  the 
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private  sector,  of  $100  million  or  more 
in  any  one  year. 

Comment:  Numerous  States, 
providers,  faith-based  organizations  and 
public  interest  groups  stated  that  the 
proposed  rule  constitutes  an  unfunded 
mandate  by  SAMHSA  and  asked  that  an 
imfunded  mandate  analysis  be 
completed.  In  the  words  of  one 
commenter,  "there  is  a  broad  delegation 
of  responsibility  to  States  for  providing 
secular  alternatives  without  providing 
corresponding  resomces  to  carry  it  out. 
SAMHSA  should  provide  'much  more 
specific  regulation'  emd  resources 
necessary  to  cany  this  out." 

Response:  The  Department  has 
determined  that  this  rule  woidd  not 
impose  a  mandate  that  will  resuh  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  As  provided  in 
sections  54.8  and  54a.8,  States  and  other 
grantees  can  use  grant  funds  to 
implement  these  provisions,  and  these 
regulations  impact  only  existing 
Federal-funding  streams,  imless  the 
State  or  local  governments  commingle 
other  funds  with  Federal  funds. 

Assumnces  and  State  Oversight  of  the 
Charitable  Choice  Requirements 

The  NPRM  proposed  that  States,  as  a 
standard  part  of  their  applications  for 
funding  vmder  each  program,  certify  that 
they  will  comply  with  dl  of  the 
requirements  of  the  SAMHSA 
Charitable  Choice  provisions  and 
submit  to  the  Secretary  a  summary  each 
year  of  the  steps  it  has  taken  to 
implement  this  regulation. 

Comments:  Eight  commenters  felt  that 
the  stated  assurance  for  tracking 
implementation  and  accountability  was 
not  strong  enough.  One  commenter 
recommended  spot-checks  and 
reporting  requirements  to  make  sure 
faith-based  providers  and  governments 
were  compl5ang  with  the  foial  rule. 

Response:  The  Department  believes 
that  signed  assurances,  plus  existing 
compliance  and  auditing  standards, 
provide  the  needed  oversight  and 
guarantee  that  the  States,  localities  and 
religious  organizations  are 
implementing  the  regulation  properly 
and  that  all  beneficiaries'  rights  aie 
being  upheld  as  required. 

Complaint  System 

Comment:  One  commenter  pointed 
out  that  no  complaint,  investigation  and 
resolution  process  was  discussed  in  the 
NPRM. 

Response:  For  the  PATH  formula 
grant  and  SAPT  block  grant,  and  for 
discretionary  programs,  program 
participants  and  beneficiaries  can 


contact  the  Administrator,  SAMHSA. 
Complaints  and  comments  will  be 
addressed  on  a  case-by-case  bcisis  as 
needed. 

Indirect  and  Direct  Funding 

In  the  Charitable  Choice  context,  the 
term  "direct"  funding  is  used  to 
describe  funds  that  are  provided 
"directly"  to  a  participating 
organization  "i.e.,  based  on  the 
government's  own  decision  and  vdthout 
any  intervening  steps — by  a 
governmental  entity  or  an  intermediate 
organization  with  the  same  duties  imder 
this  part  as  a  governmental  entity,  as 
opposed  to  fimds  that  such  an 
organization  receives  as  the  result  of  the 
genuine  and  independent  private  choice 
of  a  beneficiary  through  a  voucher, 
certificate,  coupon  or  other  similar 
mechanism. 

Comment:  One  commenter  wrote  that 
the  indirect  funding  definition  opens 
the  door  to  government-funded  worship 
and  proselytization.  This  conunenter 
asked  us  to  require  that  all  government- 
funded  services  be  firee  of  religious 
content.  In  addition,  the  commenter 
thinks  that  "free  and  independent 
choice"  is  a  myth  which  incorrectly 
assumes  that  people  in  need  will  be  able 
to  shop  for  services.  Social  services  are 
not  available  on  a  scale  that  makes 
"choice"  real.  This  commenter  believes 
people  use  the  most  geographically 
accessible  providers. 

Response.  With  respect  to  indirect 
funding,  we  find  no  basis  to  require  that 
all  government-funded  services  be  fi-ee 
of  religious  content.  Furthermore,  we 
disagree  that  funding  services  indirectly 
opens  the  door  to  government-funded 
worship  and  proselytization.  The 
Supreme  Court  has  consistently  held 
that  governments  may  fund  programs 
that  place  the  benefit  in  the  hands  of 
individuals,  who  in  turn  have  the 
freedom  to  choose  the  provider  to  which 
they  take  their  benefit  and  "spend"  it, 
whether  that  institution  is  public  or 
private,  secular  or  religious.  Therefore, 
any  consequential  aid  to  religion  having 
its  origin  in  such  a  program  is  the  result 
of  the  beneficiary's  own  choice.  In  other 
words,  indirect  funding  means  that 
individual  private  choice,  rather  than 
the  govenunent,  determines  which 
social  service  provider  eventually 
receives  the  funds.  As  a  general  matter, 
this  removes  involvement  on  the  part  of 
the  government  in  worship  and 
proselytization. 

Comment:  Several  other  commenters 
were  concerned  that  indirect  funding 
mechanisms  would  not  be  subject  to  the 
requirements  of  this  rule,  giving  way  to 
government  funding  of  religious 
activities.  One  commenter  asked  for 


clarification  whether  a  faith-based 
organization  receiving  indirect  funding 
from  the  govenunent  could  require 
active  participation  by  a  beneficiary  in 
religious  activities.  Some  commenters 
seemed  to  be  confused  as  to  whether  the 
rules  applied  to  indirect  funding. 

Response;  It  is  the  Department's 
position  that  these  regulations  apply 
only  to  direct  funding  and  not  to 
indirect  funding  pursuant  to  vouchers, 
certificates  or  similar  funding 
mechanisms.  To  the  extent  that  religious 
organizations  receive  Federal  funding 
indirectly  through  vouchers,  certificates 
or  similar  funding  mechanisms,  the 
Charitable  Choice  regulations  do  not 
apply. 

Comment:  One  faith-based  commenter 
reconunended  that  beneficiaries  be 
given  the  opportimity  to  choose  to  use 
indirect  funding  for  the  religious 
services  provided  to  them. 

Response:  Making  this  a  requirement 
is  beyond  the  authority  of  the  Charitable 
Choice  statutes. 

Vouchers 

President  Bush  announced  his 
"Access  to  Recovery"  program  in  his 
State  of  the  Union  Address  in  January 
2003.  This  initiative  will  provided 
increased  access  to  services  for  the 
Nation's  substance  abusers  while  also 
expanding  the  range  of  treatment 
providers  available.  In  short,  the 
voucher  program  will  enhance 
consumer  choice  and  allow  recovery  to 
be  pursued  in  an  individualized 
manner. 

Comment:  We  received  approximately 
15  comments  about  the  voucher 
program  being  developed  by  the 
Department.  Some  commenters 
recommended  that  requirements  from 
the  Zelman  case  be  included  in  the 
Charitable  Choice  regulations.  Other 
commenters  discussed  their  opposition 
to  the  govenunent  use  of  vouchers  while 
others  felt  that  vouchers  would  violate 
the  Establishment  Clause.  Also, 
commenters  questioned  whether  the 
voucher  program  allowed  for  a  true 
"genuine  and  independent  choice." 

Response:  Neither  the  NPRM,  nor  the 
final  rule,  create  a  voucher  program. 
Since  these  regulations  in  and  of 
themselves  do  not  create  a  voucher 
program,  we  do  not  believe  these 
comments  are  relevant  to  the  regulations 
at  issue.  As  to  the  specifics  of  the 
voucher  program,  such  details  are 
beyond  the  scope  of  this  regulation. 
Furthermore,  the  Department  disagrees 
with  the  comments  and  believes  that 
voucher  programs  are  a  viable 
mechanism  for  funding  services  and  are 
constitutionally  permissible. 
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We  do  notagree  with  the  contentions 
that  vouchers  for  religiously  based 
services  would  violate  the 
Establishment  Clause,  force  individuals 
to  attend  "pervasively  sectarian" 
institutions,  or  lack  secular  piupose,  for 
the  following  reason:  the  Supreme  Court 
has  upheld  the  constitutionality  of 
mechanisms  of  indirect  aid,  such  as 
vouchers.  Therefore,  we  think  that  it  is 
rea^nable  to  conclude  that  neutral, 
indirect  aid  to  a  religious  organization 
does  not  violate  the  Establishment 
Clause. 

Applicability  of  Charitable  Choice  to  the 
PATHProgmm 

SAMHSA's  program.  Projects  in 
Transition  from  Homelessness  (PATH), 
funds  outreach  and  some  substance 
abuse  services  for  homeless  persons 
with  mental  illness.  The  Department  has 
determined  that  the  Charitable  Choice 
provisions  apply  to  the  programs  imder 
PATH  that  provide  substance  abuse 
services. 

Comment:  Several  commenters  were 
concerned  that  the  State  PATH  offices 
have  "no  administrative  capacity  to 
monitor  such  reporting  of  client  specific 
information."  They  also  commented 
that,  because  the  reporting  burden 
"doesn't  seem  to  quite  fit  with  the 
PATH  program,  implementing  the 
Charitable  Choice  regulation  for  PATH 
will  require  development  of  an  entirely 
new  planning  and  accounting  system." 

Response:  The  Department 
appreciates  these  concerns,  but  is 
confident  that,  with  sufficient 
flexibility,  States  will  be  able  to  develop 
client  referral  and  monitoring  systems 
that  will  enable  PATH  grant  Officials  to 
comply  with  the  regulation. 

Executive  Order  12866 

Executive  Order  12866  directs  ^ 

agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rulemaking  is  necessary,  to  select 
regulatory  approaches  that  provide  the 
g;reatest  net  benefits  (including  potential 
economic,  enviroiunental;  public  health, 
safety  distributive  and  equity  effects). 
We  have,determined  that  the  rule  is  a 
"significant  regulatory  action"  under 
Section  3(f)  of  the  Executive  Order,  and 
the  Office  of  Management  and  Budget 
has  therefore  reviewed  it  under  that 
Order. 


Paperwork  tleduction  Act  of  1 995 

This  fina  rule  contains  information 
collections  which  are  subject  to  review 
by  the  Offic  s  of  Management  and 
Budget  (OMB)  under  die  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  350^d)).  The  title,  description 
and  respondent  description  of  the 
information  collections  are  shown  in  the 
following  p^-agraphs  with  an  estimate 
of  the  annujd  reporting  and  record 
keeping  buiden.  Included  in  the 
estimate  is  0ie  time  for  reviewing 
instruction! ,  searching  existing  data 
soiu-ces,  gat  lering  and  maintaining  the 
data  needec  ,  and  completing  and 
reviewing  t  le  collection  of  information. 

Title:  Reg  illations  to  Implement 
SAMHSAVCharitable  Choice  Statutory 
Provisions-|-42  CFR  Parts  54  and  54a. 

Description:  Section  1955  of  the 
Public  Hea^  Service  Act  (42  U.S.C. 
300X-65),  a^  amended  by  the  Children's 
Health  Act  of  2000  (Pub.  L.  106-310), 
and  sections  581-584  of  the  Public 
Health  Ser^^ce  Act  (42  U.S.C.  290kk,  et 
seq.),  as  adqed  by  the  Consolidated 
Appropriations  Act  (Pub.  L.  106-554), 
set  forth  vaiious  provisions  which  aim 
to  ensure  thpt  religious  organizations  are 
able  to  compete  on  an  equal  footing  for 
Federal  funds  to  provide  substance 
abuse  services.  These  provisions  edlow 
religious  organizations  to  offer 
substance  apuse  services  to  individuals 
without  impairing  the  religious 
character  on  the  organizations  or  the 
religious  fraedom  of  the  individuals 
who  receive  the  services.  The  provisions 
apply  to  tha  SAPT  Block  Grant,  PATH 
formula  gralit  program,  and  to  certain 
SAMHSA  discretionary  grant  programs 
(programs  tfcat  pay  for  substance  abuse 
treatment  a^d  prevention  services,  not 
for  certain  iiifi-astructure  and  technical 
assistance  activities).  Every  effort  has 
been  made  |o  assure  that  the  reporting, 
record  keep|ng  and  disclosure 
requirements  of  the  regulations  allow 
maximum  flexibility  in  implementation 
and  imposejminimum  burden. 

Description  of  Respondents:  Not-for- 
profit  institutions;  State,  Local  or  Tribal 
Government. 

Responselburden  estimate:  This  rule 
includes  requirements  for  disclosure  by 
program  pafticipants  to  program 
beneficiaries  of  their  rights  to  receipt  of 
services  froi  q  an  alternative  service 
provider,  fo  r  notification  by  pro-am 
participants  to  the  applicable  level-of 
government  of  referrals  made  to 


alternative  service  providers,  and 
requirements  for  reporting  of  activities 
to  coniply  with  these  regulations.  The 
rule  also  requires  that  a  program 
participant  under  the  SAPT  Block  Grant 
and  the  PATH  programs  that  believes  it 
would  be  substantially  burdened  by 
application  of  the  requirements  of  42 
U.S.C.  300x-57(a){2)  or  42  U.S.C. 
290cc-33(a)(2)  must  sign  a  certification 
to  that  effect  and  must  maintain 
documentation  to  support  the 
certification. 

Comment:  SAMHSA  received  three 
comments  related  to  response  burden 
estimates.  One  comment  noted  that 
States  would  need  to  enhance  their 
current  data  systems  to  track  an 
individual's  choice  of  providers  or 
referral  between  providers. 

Response:  The  regulations  do  not 
require  that  States  track  individuals. 
They  require  only  that  a  religious 
organization  that  is  a  program 
participant  refer  a  beneficiary  who 
objects  to  the  religious  character  of  the 
organization  to  an  alternative  provider 
and  that  the  program  participant  notify 
the  State  of  the  referral.  Each  State  or 
local  government  may  determine  its 
owh  reporting  procedures. 

Comment:  One  State  commented  that 
it  believes  the  annual  burden  estimates 
are  not  supported  with  reliable  data. 

Response:  At  the  present  time,  there 
is  no  known  source  of  information  to 
quantify  precisely  the  numbers  or 
proportions  of  program  beneficiaries 
who  will  request  referral  to  alternative 
providers.  The  Department  believes  that 
less  than  one  percent,  the  proportion 
suggested  by  the  commenter,  of  program 
beneficiaries  will  make  such  requests. 

Comment:  A  third  State  commented 
that  the  burden  of  implementation  will 
depend  on  the  number  of  objections 
from  beneficiaries. 

Response:  The  Department  agrees 
with  the  State  that  this  is  true.  However, 
the  Department  believes  that  there  will 
be  a  minimal  number  of  program 
beneficiaries  who  request  referral  to 
alternative  providers  and  that  the 
flexibility  provided  with  regard  to 
implementation  will  minimize 
information  collection  burden. 
Experience  in  the  first  several  years  of 
implementing  the  rule  will  provide  an 
empirical  basis  for  any  adjustments  of 
burden  estimates  associated  with  the 
information  collection  requirements. 
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Annual  Burden  Estimates 


42  CFR  citation  and  purpose 


Number  of  re- 
spondents 


Responses     ,   l, 

per  respond-    i   "°Sd^'^   I     Total  hours 
ent  i        sponse        i 


Part  54— States  Receiving  SAPT  Block  Grants  and/or  Proiects  for  Assistance  in  Transition  from  Homelessness  Grants 


Reporting 


54.8(c)(4)  Program  participant  notification  to  responsible  unit  of  government 
regarding  refen-als  to  alternative  service  providers  

54.8(e)  Annual  report  by  PATH  grantees  on  activities  undertaken  to  compiy 
with  42  CFR  Part  54  


Disclosure 


54.8(b)  Program  participant  notice  to  program  beneficiaries  of  rights  to  re- 
fen-al  to  an  alternative  sen/ice  provider. 

SAPT  BG  

PATH  


Recordkeeping 


54.6(b)  Documentation  must  be  maintained  to  demonstrate  significant  bur- 
den for  program  participants  under  42  U.S.C.  300x-57  or  42  U  S  C 
290cc-3(a)(2)  


Part  54— Subtotal 


50 


1.156 


1.00 


50 


14.815 


Part  54a— States,  local  governments  and  religious  organlzatkMis  receiving  funding  under  Tttle  V  of  the  PHS  Act  for  substance  abuse    ^ 
prevention  and  treatment  services  ^ 


Reporting 


54a.8(c)(1)(iv)  Program  participant  notification  to  State  or  local  government 

of  a  referral  to  an  alternative  provider  

54a(8)(d)  Program  participant  notification  to  SAMHSA  of  referrals  ""!"'"""" 


25 
20 


4 
2 


.083. 
.25 


6 
10 


Disclosure 


54a.8(b)  Program  participant  notice  to  program  beneficiaries  of  rights  to  re- 
ferral to  an  altemative  service  provider  

Part  54a^Subtotal  


Total 


100 

100 


275 


.05 


1,375 
1,393 


1,256 


16,208 


In  addition,  the  regulations  tor  the  92.122(f)(5)  a  requirement  to  includeas       to  comply  with  42  CFR  part  54.  This 

SAPT  Block  Grant  (45  CFR  part  96)  will      part  of  the  annual  report  a  description        reporting  burden  is  estimated ) 
be  amended  to  include  at  45  CFR  of  the  activities  the  State  has  undertaken     follows: 


as 


45  CFR  citation  and  purpose 


Number  of  re- 
spondents 


Responses 

per  resporKl- 

ent 


Hours  per  re- 
sponse 


Total  hours 


96.122(f)(5)  Annual  report  of  activities  the  State  undertook  to  comply  with 
42  CFR  Part  54 


60 


120, 


The  information  collection  provisions 
in  this  final  rule  have  been  approved 
under  0MB  control  number  0930-0242. 
This  approval  expires  09/30/2006.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Regulatory  Flexibility  Analysis 

The  Regulator'  Flexibility  Act  (5 
U.S.C.  605(b))  re  quires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 


other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  etnd  small  governmental 
entities.  This  rule  will  affect  primarily 
the  50  States,  the  District  of  Columbia, 
and  certain  Territories.  It  also  does  hav« 
an  impact  on  potential  grantees,  some  of 
which  are  small  entities.  However,  the 
number  of  small  entities  affected  and 
the  size  of  the  impact  does  not  require  , 
a  regulatory  flexibility  analysis  under 
the  requirements  of  the  Act.  Therefore, 
we  certify  that  this  rule  will  not  have  a 
significant  impact  on  small  entities. 


Comment:  One  commenter  noted  that 
the  "proposed  rules  will  impact  a  large 
number  of  nonprofit  organizations,  both 
faith-beised  and  secular,  that  wish  to 
partner  with  government  in  providing 
SAMHSA  services"  and  called  for 
SAMHSA  to  conduct  a  regulatory 
flexibility  analysis. 

Response:  While  the  commenter  is 
accurate  in  his  assertion  that  nonprofit 
organizations,  some  of  which  would  be 
considered  small  entities  imder  the 
Regulatory  Flexibility  Act  definition, 
will  be  affected  by  this  rule,  the 
economic  impact  of  this  particular  rule 
on  small  entities  will  not  be  significant. 


56444        Federal  Register /Vol.  68,  No.  ISO/Tiesday.  September  30,  2003 /Rules  and  Regulations 


The  rule  simply  allows  faith-based 
organizations  to  compete  for  a  wider 
range  of  government  funding  on  an 
equal  footing  as  other  qualified 
applicants.  The  economic  impact  stems 
firom  the  individual  funding 
opportimities,  which  are  not  included 
in  this  rule.  We  have  certified  that  this 
rule  will  not  have  a  significant  impact 
on  small  entities,  and  therefore  a 
regulatory  flexibility  analysis  is  not 
required. 

Executive  Order  13132 

Executive  Order  13132,  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  government 
officials  in  the  development  of 
regulatory  policies  with  Federalism 
implications.  In  the  NPRM,  we 
specifically  solicited  comments  from 
State  and  local  government  officials. 

Comment:  Two  commenters 
specifically  mentioned  that  we  should 
have  consulted  with  State  and  local 
officials  before  the  issuance  of  a  final 
rule. 

Response:  We  believe  that  our 
solicitation  of  comments  from  the 
public  in  the  NPRM  satisfied  the 
consultation  requirement  of  Executive 
Order  13132.  SAMHSA  provided  a 
comment  period,  during  which  time  the 
agency  heard  from  many  State  agencies 
and  local  providers,  and  the  rules  have 
been  drafted  in  a  manner  that  provides 
States  flexibility. 

Dated:  September  22,  2003. 
Tommy  G.  Thompsoo, 

Secretary  of  Health  and  Human  Services. 

■  For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapter  I  and  45  CFR 
Subtitle  A  are  amended  as  follows: 

42  CFR  CHAPTER  I 

■  1 .  Part  54  is  added  to  read  as  follows: 

PART  54— CHARITABLE  CHOICE 
REGULATIONS  APPLICABLE  TO 
STATES  RECEIVING  SUBSTANCE 
ABUSE  PREVENTION  AND 
TREATMENT  BLOCK  GRANTS  AND/ 
OR  PROJECTS  FOR  ASSISTANCE  IN 
TRANSITION  FROM  HOMELESSNESS 
GRANTS 

Sec. 

54.1  Scope. 

54.2  Defbiitions. 

54.3  Nondiscrimination  against  religious 
organizations. 

54.4  ReUgious  activities. 

54.5  Religious  character  and  independence. 

54.6  Employment  practices. 

54.7  Nondiscrimination  requirement. 

54.8  Right  to  services  from  an  alternative 
provider. 

54.9  Assurances  and  State  oversight  of  the 
Charitable  Choice  requirements. 

54.10  Fiscal  accountability. 


en ; 


State  and  local  funds. 
Treatmfent  of  intermediate 


54.11    Effect 
54.12 

organizatii 
54.13 

personnel 

Authority: 

U.S.C.  290kk, 
seq.,  42  U.S.C. 
U.S.C.  2000bb, 


Educat  onal  requirements  for 

in  drug  treatment  programs. 


4! 


It 


ns. 


U.S.C.  300X-65,  et  seq.,  42 
seq.,  42  U.S.C.  300x-21,  et 

290CC-21,  et  seq.,  and  42 

et  seq. 


§54.1    Scope 

These  prov  Isions  apply  only  to  funds 
provided  directly  to  pay  for  substance 
abuse  prevention  and  treatment  services 
under  42  U.S  C.  300x-21  etseq.,  and  42 
U.S.C.  290CC -21  to  290CC-35.  This  part 
does  not  apply  to  direct  funding  under 
any  such  authorities  for  activities  that 
do  not  involve  the  provision  of 
substance  abase  services,  such  as  fbr 
infrastructure  activities  authorized 
under  Sectio|  1971  of  the  PHS  Act,  42 
U.S.C.  300y,  ^d  for  technical  assistance 
activities.  This  part  implements  the 

table  Choice  provisions, 
-65  and  42  U.S.C.  290kk, 


SAMHSA  C: 
42  U.S.C.  30i 
et  seq. 


§54^    Defin 

(?)  Applia 
programs  au 

(1)  The  Su 
and  Treatme 
U.S.C.  300x  t 

(2)  The  Pri 


>ns. 


Is  program  means  the 
orized  under: 
stance  Abuse  Prevention 
t  (SAPT)  Block  Grant,  42 
300X-66, and 
ects  for  Assistahce  in 
Transition  frdm  Homelessness  (PATH) 
Formula  Graits,  42  U.S.C.  290cc-21  to 
290CC-35  insofar  as  they  fund  substance 
abuse  prevention  and/or  treatment 
services. 

(b)  Religioiis  organization  means  a 
nonprofit  rel^ious  organization. 

(cj  PrograiA  beneficiary  means  an 
individual  who  receives  substance 
abuse  serviceB  under  a  program  funded 
in  whole  or  is  part  by  applicable 
programs.      I 

(a)  Prograi^  participant  means  a 
public  or  private  entity  that  has  received 
financial  assistance,  under  an  applicable 
program. 

(e)  SAMHS  A  means  the  U.S. 
Substance  Aquse  and  Mental  Health 
Services  Adnlinistration. 

(f)  SAMHSA  Charitable  Choice 
provisions  mi  lans  the  provisions  of  42 
U.S.C.  300x^  )5  and  42  U.S.C.  290kk,  et 
seq. 

Cg)  Direct  f\  mding  or  Funds  provided 
directly  mean  s  fimding  that  is  provided 
to  an  organiz  ition  directly  by  a 
governmental  entity  or  intermediate 
organization  ^hat  has  the  same  duties 
imder  this  pak*t  as  a  governmental  entity, 
as  opposed  to  funding  that  an 
organization  receives  as  the  result  of  the 
genuine  and  independent  private  choice 
of  a  beneficia  ry  through  a  voucher, 
certificate,  co  upon,  or  other  similar 
mechanism. 


§54.3    Nondiscrimination  against  rsllgious 
organizations. 

(a)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  applicable 
programs,  as  long  as  their  services  are 
provided  consistent  with  the 
Establishment  Clause  and  the  Free 
Exercise  Clause  of  the  First  Amendment 
to  the  United  States  Constitution. 
Except  as  provided  herein  or  in  the 
SAMHSA  Charitable  Choice  provisions, 
nothing  in  these  regulations  shall 
restrict  the  ability  of  the  Federal 
government,  or  a  State  or  local 
government,  from  applying  to  religious 
organizations  the  same  eligibility 
conditions  in  applicable  programs  as  are 
applied  to  any  other  nonprofit  private 
organization. 

(b)  Neither  the  Federal  government 
nor  a  State  or  local  government 
receiving  funds  under  these  programs 
shall  discriminate  against  an 
organization  that  is,  or  applies  to  be,  a 
program  participant  on  the  basis  of 
religion  or  the  organization's  religious 
chcu-acter  or  affiliation. 

§54.4    Religious  activities. 

No  funds  provided  directly  from 
SAMHSA  or  the  relevant  State  or  local 
government  tQ  organizations 
participating  in  applicable  programs 
may  be  expended  for  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proseljrtization. 
If  an  organization  conducts  such 
activities,  it  mUst  offer  them  separately, 
in  time  or  location,  from  the  programs 
Or  services  for  which  it  receives  funds 
directly  from  SAMHSA  or  the  relevant 
State  or  local  government  under  any 
applicable  program,  and  participation 
must  be  voluntary  for  the  program     ,  - 
beneficiaries. 

§  54.5    Religious  character  and 
independence. 

A  religious  organization  that 
participates  in  an  applicable  program 
will  retain  its  independence  from 
Federal,  State,  and  local  governments 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice  and  expression  of  its  religious 
beliefs.  The  organization  may  not 
expend  funds  that  it  receives  directly 
from  SAMHSA  or  the  relevant  State  or 
local  government  to  support  any 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  Among  other  things, 
faith-based  organizations  may  use  space 
in  their  facilities  to  provide  services 
supported  by  applicable  programs, 
without  removing  religious  art,  icons, 
scriptures,  or  other  symbols,  bi 
addition,  a  SAMHSA-fimded  religious 
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organization  retains  the  authority  over 
its  internal  governance,  and  it  may 
retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  emd 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  dociunents. 

S54.6    Emptoyment  practicM. 

(a)  The  participation  of  a  religious 
organization  in,  or  its  receipt  of  funds 
from,  an  applicable  program  does  not 
affect  that  organization's  exemption 
provided  under  42  U.S.C.  2000e-l 
regarding  employment  practices. 

Tb)  To  the  extent  that  42  U.S.C.  300x- 
57(a)(2)  or  42  U.S.C.  290cc-33(a)(2) 
precludes  a  program  participant  from 
employing  individuals  of  a  particular 
religion  to  perform  work  coimected  with 
the  carrying  on  of  its  activities,  those 
provisions  do  not  apply  if  such  program 
participant  is  a  religious  corporation, 
association,  educational  institution,  or 
society  and  can  demonstrate  that  its 
religious  exercise  would  be 
substantially  burdened  by  application  of 
these  religious  nondiscrimination 
requirements  to  its  employment 
practices  in  the  program  or  activity  at 
issue.  In  order  to  make  this 
demonstration,  the  program  participant 
must  certify:  that  it  sincerely  believes 
that  employing  individuals  of  a 
particular  religion  is  important  to  the 
definition  and  maintenance  of  its 
religious  identity,  autonomy,  and/or 
communal  religious  exercise;  that  it 
makes  employment  decisions  on  a 
religious  basis  in  analogous  programs; 
that  the  grant  would  materially  affect  its 
ability  to  provide  the  type  of  services  in 
question;  and  that  providing  the 
services  in  question  is  expressive  of  its 
values  or  mission.  The  organization 
must  maintain  documentation  to 
support  these  determinations  and  must 
make  such  documentation  available  to 
SAMHSA  upon  request. 

(c)'Nothing  in  this  section  shall  be 
construed  to  modify  or  affect  any  State 
law  or  regulation  that  relates  to 
discrimination  in  employment. 

(d)  The  phrases  "with  respect  to  the 
employment,"  "individuals  of  a 
part;icular  religion,"  and  "religious 
corporation,  association,  educational 
institution,  or  society"  shall  have  the 
same  meaning  as  those  terms  have 
under  section  702  of  the  Civil  Rights  Act 
of  1964,  42  U.S.C.  2000e-l(a). 

§54.7    Nondiscrimination  requirement 

A  religious  organization  that  is  a 
program  participant  shall  not,  in 
providing  program  services  or  engaging 
in  outreach  activities  imder  applicable 
programs,  discriminate  against  a 


program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion,  a  religious  belief,  a  refusal  to 
hold  a  religious  belief,  or  a  refusal  to 
actively  participate  in  a  religious 
practice. 

S54J    Right  to  sarvtem  from  an  altamallvs 


(a)  General  requirements.  If  an 
otherwise  eligible  program  beneficiary 
or  prospective  program  beneficiary 
objects  to  the  religious  character  of  a 
program  participant,  within  a 
reasonable  period  of  time  after  the  date 
of  such  objection,  such  program 
beneficiary  shall  have  rights  to  notice, 
referral,  and  alternative  services,  as 
outlined  in  paragraphs  (b)  through  (d)  of 
this  section. 

(b)  Notice.  Program  participants  that 
refer  an  individual  to  alternative  service 
providers,  and  the  State  government 
that  administers  the  applicable 
programs,  shall  ensure  that  notice  of  the 
individual's  right  to  services  fitim  an 
alternative  provider  is  provided  to  all 
program  beneficiaries  or  prospective 
beneficiaries.  The  notice  must  clearly 
articulate  the  program  beneficiary's 
right  to  a  referral  and  to  services  that 
reasonably  meet  the  requirements  of 
timeliness,  capacity,  accessibility,  and 
equivalency  as  discussed  in  this  section. 
A  model  notice  is  set  out  in  appendix 

A  to  part  54a. 

(c)  Referral  to  an  alternative  provider. 
If  a  program  beneficiary  or  prospective 
program  beneficiary  objects  to  the 
religious  character  of  a  program 
participant  that  is  a  religious 
organization,  that  participating  religious 
organization  shall,  within  a  reasonable 
tune  after  the  date  of  such  objection, 
refer  such  individual  to  an  alternative 
provider.  The  State  shall  have  a  system 
in  place  to  ensure  that  referrals  are 
made  to  an  alternative  provider.  That 
system  shall  ensure  that  the  following 
occurs: 

(1)  The  religious  organiMtion  that  is 
a  program  participant  shall,  within  a 
reasonable  time  after  the  date  of  such 
objection,  refer  the  beneficiary  to  an 
alternative  provider; 

(2)  In  making  such  referral,  the 
program  participant  shall  consider  any 
list  that  the  State  or  local  government 
makes  available  to  entities  in  the 
geographic  area  that  provide  program 
services,  which  may  include  utilizing 
any  treatment  locator  system  developed 
by  SAMHSA; 

(3)  All  referrals  shall  be  made  in  a 
manner  consistent  with  all  applicable 
confidentiality  laws,  including,  but  not 
limited  to,  42  CFR  Part  2 
("Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records"); 


(4)  Upon  referring  a  program 
beneficiary  to  an  alternative  provider, 
the  program  participant  shall  notify  the 
State  or  responsible  unit  of  govenunent 
of  such  refinral;  and 

(5)  The  program  participant  shall 
ensure  that  the  program  beneficiary 
makes  contact  with  the  alternative 
provider  to  which  he  or  she  is  referred. 

(d)  Provision  and  funding  of 
alternative  services.  If  an  otherwise 
eligible  applicant  or  recipient  objects  to 
the  religious  character  of  a  SAMHSA- 
fiinded  service  provider,  the  recipient  is 
entitled  to  receive  services  from  an 
alternative  provider.  In  such  cases,  the 
State  or  local  agency  must  provide  the 
individual  with  alternative  services 
within  a  reasonable  period  of  time,  as 
defined  by  the  State  agency.  That    . 
alternative  provider  must  be  reasonably 
accessible  and  have  the  capacity  to 
provide  comparable  services  to  the 
individual.  Such  services  shall  have  a 
value  that  is  not  less  than  the  value  of 
the  services  that  the  individual  would 
have  received  from  the  program 
participant  to  which  the  individual  had 
such  objection,  as  defined  by  the  State 
agency.  The  alternative  provider  need 
not  be  a  secular  organization.  It  must 
simply  be  a  provider  to  which  the 
recipient  has  no  religious  objection. 
States  may  define  and  apply  the  terms 
"reasonably  accessible,"  "a  reasonable 
period  of  time,"  "comparable," 
"capacity,"  and  "value  that  is  not  less 
than."  The  appropriate  State  or  local 
governments  that  administer  SAMHSA- 
funded  programs  shall  ensure  that 
notice  of  their  right  to  alternative 
services  is  provided  to  applicants  or 
recipients.  The  notice  must  clearly 
articulate  the  recipient's  right  to  a 
referral  and  to  services  that  reasonably 
meet  the  timeliness,  capacity, 
accessibility,  and  equivalency 
reouirements  discussed  above. 

le)  PATH  annual  report.  As  part  of  the 
annual  report  to  SAMHSA,  PATH 
grantees  shall  include  a  description  of 
the  activities  the  grantee  has  taken  to 
comply  with  42  CFR  part  54. 

S54.9    Assurances  and  State  oversight  of 
the  Charitable  Choice  requirements. 

In  order  to  ensure  that  States 
receiving  grant  funding  under  the  SAPT 
block  grant  and  PATH  formula  grant 
programs  comply  with  the  SAMHSA 
Charitable  Choice  provisions  and 
provide  oversight  of  religious 
organizations  that  provide  substance    • 
abuse  services  under  such  programs. 
States  are  required  as  part  of  their 
applications  for  funding  to  certify  that 
they  will  comply  v/ith  all  of  the 
requirements  of  such  provisions  and  the 
implementing  regulations  under  this 
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part,  and  that  they  will  provide  such 
oversight  of  religious  organizations. 

§54.10    Fiscal  accountability. 

(a)  Religious  organizations  that 
receive  applicable  program  funds  for 
substance  abuse  services  are  subject  to 
the  same  regulations  as  other 
nongovernmental  organizations  to 
account,  in  accordance  with  generally 
accepted  auditing  and  accounting 
principles,  for  the  use  oF  such  funds. 

(b)  Religious  organizations  shall 
segregate  Federal  funds  they  receive 
under  an  applicable  program  into  a 
separate  account  from  non-Federal 
funds.  Only  the  Federal  funds  shall  be 
subject  to  audit  by  government  under 
the  SAMHSA  program. 

§  54.1 1    Effects  on  State  and  local  funds. 

If  a  State  or  local  government 
contributes  its  own  funds  to  supplement 
activities  carried  out  under  the 
applicable  programs,  the  State  or  local 
government  has  the  option  to  separate 
out  the  Federal  fimds  or  commingle 
them.  If  the  funds  are  commingled,  the 
provisions  of  this  part  shall  apply  to  all 
of  the  commingled  funds  in  the  same 
manner,  and  to  the  same  extent,  as  the 
provisions  apply  to  the  Federal  funds. 

§  54.1 2    Traatment  of  Intermediate 
organizations. 

If  a  nongovernmental  organization 
(referred  to  here  as  an  "intermediate 
organization"),  acting  under  a  contract 
or  other  agreement  with  the  Federal 
Government  or  a  State  or  local 
government,  is  given  the  authority 
under  the  contract  or  agreement  to 
select  nongovernmental  organizations  to 
provide  services  under  any  applicable 
program,  the  intermediate  organization 
shall  have  the  same  duties  under  this 
part  as  the  government.  The 
intermediate  organization  retains  all 
other  rights  of  a  nongovernmental 
organization  under  this  part  and  the 
SAMHSA  Charitable  Choice  provisions. 

f  54.1 3    Educational  requirements  for 
personnel  In  drug  treatment  programs. 

In  determining  whether  personnel  of 
a  program  participant  that  has  a  record 
of  successful  drug  treatment  for  the 
preceding  three  years  have  satisfied 
State  or  local  requirements  for 
education  and  training,  a  State  or  local 
goverrunent  shall  not  discriminate 
against  education  and  training  provided 
to  such  personnel  by  a  religious 
organization,  so  long  as  such  education 
and  training  is  comparable  tothat 
provided  by  nonreligious  organizations, 
or  is  comparable  to  education  and 
training  that  the  State  or  local 
government  would  otherwise  credit  for 
purposes  of  determining  whether  the 


relevant 
satisfied. 
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ious  organization. 


(c)  Program  beneficiary  means  an 
individual  who  receives  substance 
abuse  services  under  a  program  funded 
in  whole  or  in  part  by  applicable 
programs. 

(d)  Program  participant  means  a 
public  or  private  entity  that  has  received 
financial  assistance  under  an  applicable 
program. 

(e)  SAMHSA  means  the.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(T)  SAMHSA  Charitable  Choice 
provisions  means  the  provisions  of  42 
U.S.C.  300X-65  and  42  U.S.C.  290kk,  et 
seq. 

(g)  Direct  funding  or  Funds  provided 
directly  means  funding  that  is  provided 
to  an  organization  directly  by  a 
governmental  entity  or  intermediate 
organization  that  has  the  same  duties 
under  this  part  as  a  governmental  entity, 
as  opposed  to  funding  that  em 
organization  receives  as  the  result  of  the 
genuine  and  independent  private  choice 
of  a  beneficiary  through  a  voucher, 
certificate,  coupon,  or  other  similar 
mechanism. 

§  54a.3    Nondiscrimination  against 
religious  organizations. 

(a)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  applicable 
programs  as  long  as  their  services  are 
provided  consistent  with  the 
Establishment  Clause  and  the  Free 
Exercise  Clause  of  the  First  Amendment 
to  the  United  States  Constitution. 
Except  as  provided  herein  or  in  the 
SAMHSA  Charitable  Choice  provisions, 
nothing  in  these  regulations  shall 
restrict  the  ability  of  the  Federal 
government,  or  a  State  or  local 
government,  from  applying  to  religious 
organizations  the  same  eligibility 
conditions  in  applicable  programs  as  are 
applied  to  any  other  nonprofit  private 
organization. 

(b)  Neither  the  Federal  government 
nor  a  State  or  local  government 
receiving  funds  under  these  programs 
shall  discriminate  against  an 

.organization  that  is,  or  applies  to  be,  a 
program  participant  on  the  basis  of  the 
organization's  religious  character  or 
affiliation. 

§  54a.4     Religious  activities. 

No  funds  provided  directly  from 
SAMHSA  or  the  relevant  State  or  local 
government  to  organizations 
participating  in  applicable  programs 
may  be  expended  for  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
If  an  organization  conducts  such 
activities,  it  must  offer  them  separately, 
in  time  or  location,  from  the  programs 
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or  services  for  which  it  receives  funds 
directly  from  SAMHSA  or  the  relevant 
State  or  local  government  under  any 
applicable  program,  and  participation 
must  be  voluntary  for  the  program 
beneficiaries. 

§  54a.5    Religious  character  and 
independence. 

A  religious  organization  that 
participates  in  an  applicable  program 
will  retain  its  independence  from 
Federal,  State,  and  local  governments 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice  and  expression  of  its  religious 
beliefs.  The  organization  may  not 
expend  funds  fiiat  it  receives  dfrectly 
from  SAMHSA  or  the  relevant  State  or 
local  govermnent  to  support  any 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  Among  other  things, 
faith-based  organizations  may  use  space 
in  then  facilities  to  provide  services 
supported  by  applicable  programs, 
without  removing  religious  art,  icons, 
scriptures,  or  other  s3Tnbols.  In 
addition,  a  SAMHSA-funded  religious 
organization  retains  the  authority  over 
its  internal  governance,  and  it  may 
retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  dociunents. 

§54a.6    Employment  practices. 

(a)  The  participation  of  a  religious 
organization  in  or  its  receipt  of  funds 
from  an  applicable  program  does  not 
affect  that  organization's  exemption 
provided  imder  42  U.S.C.  2000e-l 
regarding  employment  practices. 

(b)  Nothing  in  this  segtion  shall  be 
construed  to  modify  or  affect  any  State 
law  or  regulation  that  relates  to 
discrimination  in  employment. 

S54a.7    Nondiscrimination  raquirament 

A  religious  organization  that  is  a 
program  participant  shall  not,  in 
providing  program  services  or  engaging 
in  outreach  activities  imder  applicable 
programs,  discriminate  against  a 
program  beneficiary  or  prospective 
program  on  the  basis  of  religion,  a 
religious  belief,  a  refusal  to  hold  a 
religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 

f54aA    RigMtoservloesfroman 


(a)  General  requirements.  If  an 
otherwise  eligible  program  beneficiary 
or  prospective  program  beneficiary 
objects  to  the  religious  character  of  a 
program  participant,  within  a 
reasonable  period  of  time  after  the  date 


of  such  objection,  such  program 
beneficiary  shall  have  rights  to  notice, 
referral,  and  alternative  services,  as 
outlined  in  paragraphs  (b)  through  (d)  of 
this  section.  With  respect  to  SAMHSA 
discretionary  programs,  for  piuposes  of 
determining  what  is  the  appropriate 
Federal,  State,  or  local  government,  the 
following  principle  shall  apply:  When 
SAMHSA  provides  funding  directly  to 
another  unit  of  government,  such  as  a 
State  or  local  government,  that  unit  of 
government  is  responsible  for  providing 
the  alternative  services.  When  SAMHSA 
provides  discretionary  grant  funding 
directly  to  a  nongovernmental 
organization,  SAMHSA  is  the 
responsible  unit  of  government. 

(b)  Notice.  Program  participants  that 
refer  an  individual  to  alternative 
providers,  and  the  appropriate  Federal, 
State,  or  local  governments  that 
administer  the  applicable  programs, 
shall  ensure  that  notice  of  the 
individual's  rights  to  services  from  an 
alternative  provider  is  provided  to  all 
program  beneficiaries  or  prospective 
beneficiaries.  The  notice  must  clearly 
articulate  the.program  beneficiary's 
right  to  a  referral  and  to  services  that 
reasonably  meet  the  requirements  of 
timeliness,  capacity,  accessibility,  and 
equivalency  as  discussed  in  this  section. 
A  model  notice  is  set  out  in  appendix 

A  to  this  part. 

(c)  Referral  to  senncesfrom  an 
alternative  provider.  If  a  program 
beneficiary  or  a  prospective  program 
beneficiary  objects  to  the  religious 
character  of  a  program  participant  that 
is  a  religious  organization,  that 
participating  religious  organization 
shall,  within  a  reasonable  time  after  the 
date  of  such  objection,  refer  such 
individual  to  an  alternative  provider. 

(1)  When  the  State  or  local 
government  is  the  responsible  unit  of 
government,  the  State  shall  have  a 
system  in  place  to  ensure  that  such 
referrals  are  made.  That  system  shall 
ensure  that  the  following  occins: 

(i)  The  religious  organization  that  is  a 
program  participant  shall,  within  a 
reasonable  time  after  the  date  of  such 
objection,  refer  the  beneficiary  to  an 
alternative  provider; 

(ii)  In  making  such  referral,  the 
religious  organization  shall  consider  any 
list  that  the  State  or  local  government 
makes  available  to  entities  in  the 
geographic  area  that  provide  program 
services,  which  may  include  utilizing 
any  treatment  locator  system  developMsd 
by  SAMHSA; 

(iii)  All  referrals  are  to  be  made  in  a 
manner  consistent  with  all  applicable 
confidentiality  laws,  including,  but  not 
limited  to,  42  CFR  part  2 


("Confidentiality  of  Alcohol  and  Drag 
Abuse  Patient  Records"); 

(iv)  Upon  referring  a  program 
beneficiary  to  an  alternative  provider, 
the  religious  organization  shall  notify 
the  responsible  imit  of  government  of 
such  referral;  and 

(v)  The  religious  organization  shall 
ensure  that  the  program  beneficiary 
makes  contact  with  the  alternative 
provider  to  which  he  or  she  is  referred. 

(2)  When  SAMHSA  is  the  responsible 
imit  of  government,  the  referral  process 
is  as  follows: 

(i)  When  a  program  beneficiary 
requests  alternative  services,  the 
religious  organization  will  seek  to  make 
such  a  referral. 

(ii)  If  the  religious  organization  cannot 
locate  an  appropriate  provider  of 
alternative  services,  the  religious 
organization  will  contact  SAMHSA. 
They  will  work  together  to  identify 
additional  alternative  providers, 
utilizing  the  SAMHSA  Treatment 
Locator  system,  if  appropriate. 

(iii)  The  religious  organization  will 
contact  these  alternative  providers  and 
seek  to  make  the  referral,  in  a  manner 
consistent  with  all  applicable 
confidentiality  laws,  including,  but  not 
limited  to,  42  CFR  part  2 
("Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records"). 

(iv)  In  the  event  the  religious 
organization  is  still  unable  to  locate  an 
alternative  provider,  it  may  again 
contact  SAMHSA  for  assistance. 

(d)  Referral  reporting  procedures.  The 
program  participant  shall  notify  the 
appropriate  Federal,  State  or  local 
government  agency  that  administers  the 
program  of  such  referral.  If  a  State  or 
local  government  is  the  responsible  imit 
of  government,  it  may  determine  its  own 
reporting  procedures.  When  SAMHSA 
is  the  responsible  unit  of  government, 
this  notification  will  occur  during  the 
course  of  the  regular  reports  that  may  be 
required  under  the  terms  of  the  funding 
aiArard. 

(e)  Provision  and  funding  of 
alternative  services.  The  responsible 
unit  of  government,  as  defined  in 
paragraph  (a)  of  this  section,  shall 
provide  to  an  otherwise  eligible  program 
beneficiary  or  prospective  program 
beneficiary  who  objects  to  the  religious 
character  of  a  program  participant, 
services  and  fund  services  fiY}m  an 
alternative  provider  that  is  reasonably 
accessible  to,  and  has  the  capacity  to 
provide  such  services  to  the  individuaL 
Such  services  shall  have  a  value  that  is 
not  less  than  the  value  of  the  services 
that  the  individual  would  have  received 
from  the  program  participant  tie  which 
the  individiial  had  such  objection.  The 
appropriate  State  or  local  govnnments 
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that  administer  SAMHSA-funded 
programs  shall  ensure  that  notice  of 
their  right  to  alternative  services  is 
provided  to  applicants  or  recipients. 
The  alternative  provider  need  not  be  a 
secular  organization.  It  must  simply  be 
a  provider  to  which  the  program 
beneficiary  has  no  religious  objection. 

(1)  When  the  State  receives  a 
discretionary  grant  from  SAMHSA,  it 
shall  utilize  its  own  implementation 
procedures  for  these  provisions  and 
shall  use  funds  from  the  SAMHSA 
discretionary  grant  to  finance  such 
alternative  services,  as  needed; 

(2)  When  the  local  govemmfent 
receives  a  discretionary  grant  from 
SAMHSA,  it  shall  utilize  State 
implementation  procedures  for  these 
provisions  and  shall  use  funds  from  the 
SAMHSA  discretionary  grant  to  finance 
such  ahemative  services,  as  needed; 

(3)  When  a  religious  organization 
receives  a  discretionary  grant  from 
SAMHSA,  if  a  publicly  funded 
alternative  provider  is  available  that  is 
reasonably  accessible  and  can  provide 
equivalent  services,  the  religious 
organization  shall  refer  the  beneficiary 
to  that  provider.  However,  if  such  a 
provider  is  not  available,  the  religious 
organization  shall  contract  with  an 
alternative  provider  to  provide  such 
services  and  may  finance  such  services 
with  funds  from  the  SAMHSA, 
discretionary  grant. 

§  54a.9    Oversight  of  the  Charitable  Choice 
requirements. 

In  order  to  ensure  that  program  funds 
are  used  in  compliance  with  the 
SAMHSA  Charitable  Choice  provisions, 
applicants  for  funds  under  applicable 
programs  are  required,  as  part  of  their 
applications  for  funding,  to  certify  that 
they  will  comply  with  all  of  the 
requirements  of  the  SAMHSA 
Charitable  Choice  provisions  and  the 
implementing  regulations  under  this 
part. 

S54a.10    Fiscal  accountability. 

(a)  Religious  organizations  that 
receive  applicable  program  funds  for 
substance  abuse  services  are  subject  to 
the  same  regulations  as  other 
nongovernmental  organizations  to 
account,  in  accordance  with  generally 
accepted  auditing  and  accounting 
principles,  for  the  use  of  such  funds. 

(b)  Religious  organizations  shall 
segregate  Federal  funds  they  receive 
under  applicable  programs  into  a 
separate  account  from  non-Federal 
funds.  Chily  the  Federal  funds  shall  be 
subject  to  audit  by  the  government 
under  the  SAMHSA  program. 


§  54a.1 1    Effect  on  State  and  local  funds. 

If  a  State  or  ocal  government 
contributes  its  own  funds  to  supplement 
activities  carri  ed  out  under  the 
applicable  prc^grams,  the  State  or  local 
government  his  the  option  to  separate 
out  the  FederaB  funds  or  commingle 
them.  If  the  funds  are  commingled,  the 
provisions  of  mis  part  shall  apply  to  all 
of  the  commingled  funds,  in  the  same 
manner,  and  tt  the  same  extent,  as  the 
provisions  ape ly  to  the  Federal  funds. 

§54a.12    Treatinent  of  intermediate 
organizations. 

If  a  nongove  rnmental  organization 
(referred  to  here  as  an  "intermediate 
organization''^ ,  acting  under  a  contract 
OF  other  agreei  nent  with  the  Federal 
Government  o :  a  State  or  local 
government,  ii  given  the  authority 
under  the  con  ract  or  agreement  to 
select  nongovf  rnmental  organizations  to 
provide  servic  3S  under  any  applicable 
program,  the  i  itermediate  organization 
shall  have  the  same  duties  under  this 
part  as  the  gov  ernment.  The 
intermediate  c  rganization  retains  all 
other  rights  of  a  nongovernmental 
organization  u  nder  this  part  and  the 
SAMHSA  Charitable  Choice  provisions. 

§  54a.1 3    Educ  itional  requirements  for 
personnel  in  dr  ig  treatment  programs. 

In  determin  ng  whether  personnel  of 
a  program  par  icipant  that  has  a  record 
of  successful  c  rug  treatment  for  the 
preceding  thre  e  years  have  satisfied 
State  or  local  i  equirements  for 
education  and  training,  a  State  or  local 
government  si  all  not  discriminate 
against  educat  ion  and  training  provided 
to  such  persor  nel  by  a  religious 
organization, !  o  long  as  such  education 
and  training  is  comparable  to  that 
provided  by  nanreligious  organizations, 
or  is  comparaMe  to  education  and 
training  that  t]  le  State  or  local 
government  w  Duld  otherwise  credit  for 
purposes  of  d(  termining  whether  the 
relevant  requi  ements  have  been 
satisfied. 

§  S4a.1 4    Deter  fnination  of  nonprofit  status. 

The  nonpro  it  status  of  any  SAMHSA 
applicant  can  De  determined  by  any  of 
the  following: 

,^    (a)  Referenc  j  to  the  organization's 
listing  in  the  I  iternal  Revenue  Service's 
(IRS)  most  rec  3nt  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  ofth?  IRS  code. 

(b)  A  copy  c  f  a  currently  valid  IRS 
Tax  exemptioi  i  certificate. 

(c)  A  statemtent  from  a  State  taxing 
body.  State  Attorney  General,  or  other 
appropriate  Sfete  official  certifying  that 
the  applicant  prganization  has  a 
nonprofit  statis  and  that  none  of  its  net 


earnings  accrue  to  any  private 
shareholder  or  individuals. 

(d)  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  if  it 
clearly  establishes  the  nonprofit  status 
of  the  organization. 

(e)  Any  of  the  above  proof  for  a  State 
or  national  parent  organization  and  a 
statement  signed  by  the  parent 
organization  that  the  applicant 
organization  is  a  local  nonprofit 
affiliate. 

Appendix — to  Part  54a — Model  Notice 
of  Individuals  Receiving  Substance 

Abuse  Services 

* 
Model  Notice  to  Individuals  Receiving 
Substance  Abuse  Services 

No  provider  of  substance  abuse  services 
receiving  Federal  funds  from  the  U.S. 
Substance  Abuse  and  Mental  Health  Services 
Administration,  including  this  organization, 
may  discriminate  against  you  on  the  basis  of 
religion,  a  religious  belief,  a  refusal  to  hold 
a  religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 

If  you  object  to  the  religious  character  of 
this  organization,  Federal  law  gives  you  the 
right  to  a  referral  to  another  provider  of 
substance  abuse  services.  The  referral,  and 
your  receipt  of  alternative  services,  must 
occur  within  a  reasonable  period  of  time  after 
you  request  them.  The  alternative  provider 
must  be  accessible  to  you  and  have  the 
capacity  to  provide  substance  abuse  services. 
The  services  provided  to  you  by  the 
alternative  provider  must  be  of  a  value  not 
less  than  the  value  of  the  services  you  would 
have  received  from  this  organization. 

45  CFR  Subtitle  A 
PART  96— {AMENDED] 

■  1.  The  authority  for  part  96  continues 
to  read  as  follows: 

Authority:  31  U.S.C.  1243  note,  7501-7507; 
42  U.S.C.  300w  et  seq.,  300x  et  seq.,  300y  et 
seq.,  701  et  seq.,  8621  et  seq.,  9901  et  seq., 
1397e««eq. 

■  2.  Amend  §  96.122(f)(5)  by  adding 
paragraph  (f)(5)(v}  to  read  as  follows: 

§  96.1 22    Application  content  and 
procedures. 


(f)  *   *  * 
(5)  *    *    * 

(v)  A  description  of  the  activities  the 
State  has  undertaken  to  comply  with  42 
CFR  part  54. 

***** 

■  3.  Amend  §  96.123(a)  by  adding 
paragraph  (a)(18)  to  read  as  follows: 

§96.123    Assurances. 

(a)  *   *   * 


J 
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(18)  The  State  will  comply  with  the 
requirements  of  42  CFR  part  54. 

[FR  Doc.  03-24289  Filed  9-25-03;  12:15  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  260 
RIN  0970-AC12 

Charitable  Choice  Provisions 
Applicable  to  the  Temporary 
Assistance  for  Needy  Families 
Program 

AGENCY:  Administration  for  Children 
and  Families  (ACF),  Department  of 
Health  and  Hiunan  Services  (HHS). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  Charitable  Choice  statutory 
provisions  in  the  Personal 
Responsibility  and  Work  Opportvinity 
Reconciliation  Act  cf  1996  (PRWORA) 
as  amended.  The  statutory  and 
regulatory  provisions  apply  to  the 
Temporary  Assistance  for  Needy 
Families  (TANF)  program  administered 
by  ACF.  The  statute  and  final  rule 
establish  requirements  for  State  and 
local  governments  that  administer  or 
provide  TANF  services  and  benefits 
through  contracts  or  through 
certificates,  vouchers,  or  other  forms  of 
disbursement.  The  requirements  and 
protections  also  apply  to  organizations, 
including  faith-based  organizations,  that 
provide  services  and  benefits  with 
TANF  funds  and  to  the  beneficiaries  of 
those  services. 

The  TANF  Charitable  Choice 
provisions  of  PRWORA  were  enacted  to 
ensure  that  low-income  families  receive 
effective  needed  services,  including 
services  provided  by  faith-based 
organizations.  In  creating  a  Faith-Based 
and  Community  Initiative,  President 
Bush  has  said:  "*   *   *  when  we  see 
social  needs  in  America,  my 
administration  will  look  first  to  faith- 
based  programs  and  commiinity  groups, 
which  have  proven  their  power  to  save 
and  change  lives.  We  will  not  fund  the 
religious  activities  of  any  group.  But 
when  people  of  faith  provide  social 
services,  we  will  not  discriminate 
against  them."  To  carry  out  that 
commitment  and  to  implement  the 
statute,  the  final  rules  clarify  the 
protections  for  beneficiaries  of  services, 
the  rights  and  obligations  of  religious 
organizations  that  provide  TANF- 
funded  services,  and  the  requirements 


and  limitations  of  State  and  local 
governments. 

EFFECTIVE  DAtE:  October  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

April  Kaplan,  Deputy  Director.  Office  of 
Family  Assistance,  ACF,  at  (202)  401- 
5138.  Deaf  or  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m.  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  On 
December  17,  2002,  ACF  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
to  implement  the  "Charitable  Choice" 
statutory  provisions  of  section  104  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA)  (Pub.  L.  104-193).  67  FR 
77362  (2002).  We  provided  a  60-day 
comment  period  that  ended- on  February 
18.  2003.  We  offered  the  public  the 
opportimity  to  submit  comments  by 
surface  mail.  E-mail,  or  electronically 
via  our  Web  site. 

Cominent  Overview 

After  accounting  for  duplications,  we 
received  38  comments  on  the  NPRM. 
We  heard  fitim  faith-based  groups  and 
associations,  State  welfare  agencies  and 
social  services  departments,  national 
associations,  advocacy  groups,  other 
State-level  organizations,  and  the 
general  public.  Most  conunenters 
addressed  all  aspects  of  the  statutory 
and  regulatory  framework  and  offered 
extensive  suggestions.  Some  comments 
were  generally  positive,  supportive  of 
specific  provisions  and  appreciative  of 
our  attempt  to  clarify  the  statutory 
requirements.  In  general,  many 
commenters  had  mixed  views  on  both 
the  statutory  provisions  and  proposed 
regulatory  policies  (where  we  had 
exercised  regulatory  discretion), 
supporting  some  provisions  and 
opposing  others.  We  have  summarized 
the  public  comments  and  our  response 
to  them  throughout  sections  I  through 
Xin  of  the  preamble  of  this  final  rule. 

Table  of  Contents 

I.  The  Charitable  Choice  Statutory 

Framework 
n.  Regulatory  Authority 
in.  Constitutional  Issues — ^Establishment  and 

Free  Exercise  Clauses 

IV.  Equal  Treatment  for  Religious 

Oigenizations 

V.  Restrictions  on  Inherently  Religious 

Activities  by  Organizations  that  Receive 
Direct  TANF  Funding 

VI.  Religious  Character  and  Independence  of 

Religious  Organizations 
Vn.  Employment  Practices 
Vm.  Nondiscrimination  Against  Beneficiaries 
DC.  Notice.  Referral,  and  Provision  of  Services 

from  Alternative  Providers 

X.  Fiscal  Accountability 

XI.  Effect  on  State  and  Local  Funds 


Xn.  Treatment  of  Intermediate  Organizations 
Xin.  Regulatory  Analyses 

•  Paperwork  Reduction  Act  of  1995 

•  Regulatory  Flexibility  Analysis 

•  Regulatory  Impact  Analysis 

•  Unfunded  Mandates  Reform  Act  of  1995 

•  Congressional  Review 

•  Assessment  of  Federal  Regulation  and 
Policies  on  Families 

•  Executive  Order  13132 
XIV.  Final  Rule 

I.  Charitable  Choice  Statutory 
Framework 

Title  I  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (PRWORA)  (Pub.  L.  104- 
193)  sets  forth  certain  "Charitable 
Choice"  provisions  in  section  104, 
entitled  "Services  Provided  By 
Charitable,  Religious,  or  Private 
Organizations."  This  section  clarifies 
State  authority  to  administer  and 
provide  TANF  services  through 
contracts  with  charitable,  religious,  or 
private  organizations  and  to  provide 
beneficiaries  with  certificates,  vouchers, 
or  other  forms  of  disbursement,  which 
are  redeemable  with  such  organizations. 
The  provisions  of  section  104  are 
hereinafter  referred  to  as'  "TANF 
Charitable  Choice  provisions."  In 
addition  to  giving  States  the  ability  to 
contract  with  a  range  of  service 
providers  and  use  optimal  funding 
mechanisms,  and  giving  families  a 
greater  choice  of  TANF-funded 
providers,  section  104  sets  forth  certain 
requirements  to  ensure  that  religious 
organizations  are  able  to  comptete  on  an 
equal  footing  for  funds  imder  the  TANF 
program,  without  impairing  the 
religious  character  of  such  organizations 
or  diminishing  the  religious  freedom  of 
TANF  beneficiaries. 

President  Bush  has  made  it  one  of  his 
Administration's  top  priorities  to  ensure 
that  Federal  programs  are  fully  open  to 
faith-based  and  community  groups  in  a 
manner  that  is  consistent  with  the 
Constitution.  It  is  the  Administration's 
view  that  faith-based  organizations  are 
an  indispensable  part  of  the  social 
services  network  of  the  United  States. 
Faith-based  organizations,  including 
places  of  worship,  non-profit 
organizations,  and  neighborhood 
groups,  offer  a  myriad  of  social  services 
to  those  in  need.  The  TANF  Charitable 
Choice  provisions  are  consistent  with 
the  Adioinistration's  belief  that  there 
should  be  an  equal  opportvmity  for  all 
organizations — both  faith-based  and 
non-religious — to  participate  as  partners 
in  Federal  programs  to  serve  Americans 
in  need. 

This  final  rule  implements  the  TANF 
Charitable  Choice  provisions  applicable 
to  State  and  local  governments  and  to 
religious  organizations  in  their  use  of 
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Federal  TANF  and  State  maintenance- 
of-efibrt  (MOE)  funds.  The  objective  of 
this  rule  is  to  ensure  that  the  TANF 
program  is  open  to  all  eligible 
organizations,  regardless  of  their 
religious  affiliation  or  character,  and  to 
establish  clearly  the  proper  uses  to 
which  funds  may  be  put  and  the 
conditions  for  receipt  of  funding. 

This  final  rule  adds  §  260.34,  "When 
do  the  Charitable  Choice  provisions  of 
TANF  apply?"  to  45  CFR  Part  260, 
"General  Temporary  Assistance  For 
Needy  Families  Provisions."  The 
introductory  language  addresses  the 
applicability  of  the  Charitable  Choice 
provisions  to  the  TANF  program.  We 
have  slightly  reformatted  the  flow  of  the 
regulatory  provisions.  The  introductory 
language  is  now  under  §  260.34(a). 
Section  260.34(a)  also  includes  the 
definitions  of  "direct"  funding  and 
"indirect"  funding,  originally  proposed 
as  additions  to  the  definitions  in  45  CFR 
260.30.  We  placed  the  definitions  under 
§  260.34  because  these  terms  are  used 
exclusively  in  this  section  and  are  not 
common  terms  used  throughout  parts 
260-265. 

Specifically,  the  rules  provide  that 
Charitable  Choice  applies  whenever  a 
State  or  local  government: 

•  Uses  FedCTal  TANF  funds  or 
expends  State  or  local  funds  claimed  to 
meet  the  State's  MOE  requirement  to 
procure  services  and  benefits  from  non- 
governmental organizations;  or, 

•  Provides  clients  with  certificates, 
vouchers,  or  other  forms  of 
disbui^ement  that  can  be  redeemed  for 
services  in  connection  with  the  TANF 
prooam. 

-    mien  State  or  local  funds  are  used  to 
meet  the  TANF  MOE  requirements,  the 
provisions  apply  irrespective  of  whether 
the  State  or  local  funds  are  commingled 
with  Federal  funds,  segregated,  or 
expended  in  separate  State  programs. 
However,  pursuant  to  section  104(k)  of 
PRWORA  as  amended  (42  U.S.C. 
604a(k)),  nothing  in  the  Charitable 
Choice  requirements  shall  be  construed 
to  preempt  any  provision  of  a  State 
constitution  or  State  statute  that 
prohibits  or  restricts  the  expenditxire  of 
State  funds  in  or  by  religious 
organizations.  Accordingly,  States  that 
are  subject  to  such  restrictions  should 
segregate  their  Federal  funds  from  the 
funds  which  are  subject  to  the 
provisions  of  the  statute. 

The  word  "assistance"  is  used 
throughout  the  Charitable  Choice 
provisions  in  section  104  of  PRWORA 
as  amended  (42  U.S.C.  604a).  When 
"assistance"  is  used  in  the  Charitable 
Choice  statutory  provisions,  it  broadly 
refers  to  all  kinds  of  help,  services,  and 
benefits.  In  other  words,  it  is  broader 


than  the  definition  of  "assistance" 
under  45  CI  R  260.31(a)  of  this  part.  The 
Charitable  C  hoice  provisions  apply  to 
any  and  all  if  the  services  and  benefits 
available  to  clients,  through  contracts, 
certificates,  vouchers,  or  other  forms  of 
disburseme  it  of  TANF  funds.  Thus,  we 
have  used  t]  le  term  "benefits"  and 
"services"  in  the  final  regulation  to  refer 
to  the  broadi  range  of  activities  or  help 
available  to  clients.  We  also  want  to 
avoid  any  n  isunderstanding  that 
Charitable  C  hoice  is  solely  limited  to 
the  provisia  a  of  the  types  of  services 
that  constitile  "assistance"  as  defined 
in  45  CFR  2  )0.31(a). 

However,  because  the  Charitable 
Choice  prov  isions  refer  only  to  State 
and  local  go  vemments,  §  260.34  does 
not  apply  tc  Tribal  governments 
operating  TXNF  programs  under  section 
412  of  the  Social  Security  Act. 

n.  Regulato  ry  Authority 

We  are  isj  uing  this  final  regulation 
under  the  ai  ithority  granted  to  the 
Secretary  of  Health  cind  Human  Services 
(the  Secreta  y)  by  42  U.S.C.  1302  and  42 
U.S.C.  604a  Section  1302  of  42  U.S.C. 
authorizes  t  le  Secretary  to  publish 
regulations  hat  may  be  necessary  to  the 
efficient  adi  linistration  of  the  functions 
for  which  hi  i  is  responsible  under  this 
chapter — i.e  ,  42  U.S.C,  chapter  7 
(Social  Secu  rity).  Section  604a  of  Title 
42,  chapter  '  of  the  United  States  Code 
sets  forth  pr  Dvisions  authorizing  States 
to  use  faith-  )ased  groups,  as  well  as 
other  non-g(  ivemmental  charities. 


community 


[roups  and  private 


organizatior  s,  to  provide  benefits  and 
services  unqer  the  TANF  program  that 
help  familiep  achieve  self-sufficiency, 
and  include  >  certain  conditions  related 
to  such  autl  ority. 

As  we  inc  icated  in  the  NPRM,  section 
417  of  the  Spcial  Security  Act  provides 
that  the  Fedferal  government  may  not 
regulate  the  conduct  of  States  imder  this 
part  or  enfoi  ce  any  of  the  provisions  in 
this  part,  ex  :ept  to  the  extent  expressly 
provided  by  law.  Section  417  applies 
only  to  Fed<  ral  regulation  or 
enforcemen  of  TANF  provisions  in 
Title  IV,  par ;  A  of  the  Social  Security 
Act. 

Comment  Several  commenters 
questioned  our  authority  to  regulate 
under  the  Charitable  Choice  statutory 
provisions.  Specifically,  the 
commentera  maintained  that,  while  the 
Charitable  C  loice  provisions  are  not 
part  of  Title  IV-A  of  the  Social  Security 
Act  (the  TA  'JF  program),  the  provisions 
appear  in  th  J  U.S.  Code  "under  this 
part"— i.e., '  2  U.S.C,  Chapter  7  (Social 
Security),  Si  ibchapter  IV  (Grafts  to 
States  for  A:  d  and  Services  to  Needy 
Families  Wi  h  Children  and  for  Child- 


Welfare  Services),  Part  A  (the  TANF 
program),  section  604a.  The  limitation 
on  ottr  authority  to  regulate  is  also  in 
this  part  of  the  U.S.  Code,  at  42  U.S.C. 
617.  which  provides  that  "no  officer  or 
employee  of  the  Federal  Government 
may  regulate  the  conduct  of  States 
under  this  part  or  enforce  any  provision 
of  this  part,  except  to  the  extent 
expressly  provided  in  this  part."  Since 
section  604a  is  a  provision  "of  this 
part,"  and  there  is  nothing  in  604a  that 
expressly  provides  for  regulations,  the 
conunenters  said  that  we  have  exceeded 
our  authority. 

Response:  We  disagree  with  the 
commenters'  position  that  we  have  no 
authority  to  regulate  in  this  area.  The 
limitation  on  oiu  authority  to  regulate 
was  enacted  as  part  of  the  Social 
Security  Act,  Title  IV,  Part  A,  Section 
417.  The  provision  limits  our  authority 
to  issue  regulations  implementing  any 
provision  in  "this  part"  of  the  Social 
Security  Act  [i.e..  Part  A,  Title  IV).  Since 
the  Charitable  Choice  provisions  are  not 
in  this,  or  any.  part  of  the  Social 
Security  Act,  they  are  not  subject  to  the 
limitation  on  our  authority  to  regulate. 

Codification  of  both  the  limitation  on 
out  regulatory  authority  and  the 
Charitable  Choice  provisions  in  the 
same  section  of  the  U-S.  Code  (Chapter 
7,  Part  A)  does  not  broaden  the 
restriction  on  our  authority  to  regulate. 
Nor  does  the  codification  make  the  \ 
Charitable  Choice  provisions  a  part  of 
the  Social  Secmity  Act  that  is  subject  to 
section  417.  The  Charitable  Choice 
provisions  remain  distinguishable  from 
those  found  in  Part  A,  Title  IV,  of  the 
Social  Seciuity  Act  notwithstanding  the 
fact  that  both  are  codified  in  the  same 
chapter.  As  recognized  in  The  Historical 
and  Statutory  Notes  accompanying  the 
Charitable  Choice  provisions  as 
codified,  42  U.S.C.  section  604a,  they 
were  "enacted  as  part  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  and  not  as 
part  of  the  Social  Security  Act  which 
comprises  this  chapter."  We  believe  the 
placement  of  the  Ch^itable  Choice 
provisions  in  the  same  chapter  as 
section  417  does  not  change  the 
meaning  of  either  provision. 

In  summary.  Congress  did  not  intend 
for  the  Charitable  Choice  provision  to  be 
included  in  the  Social  Seciuity  Act 
since  PRWORA  did  not  amenithe 
Social  Secimty  Act  to  include 
Charitable  Choice.  Therefore,  we 
conclude  that  the  limitation  on  Federal 
authority  to  regulate  conduct  or  enforce 
the  Charitable  Choice  provisions  does 
not  apply. 

Because  the  limitation  in  section  417 
of  the  Social  Security  Act  does  not 
apply,  the  Secretary  has  used  the 
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authority  granted  to  him  in  42  U.S.C. 
chapter  7,  section  1302,  to  publish  this 
regulation,  necessary  to  the  efficient 
administration  of  the  functions  for 
which  he  is  responsible  under  chapter 
7.  The  Charitable  Choice  provisions 
have  been  codified  under  chapter  7  of 
the  United  States  Code  at  42  U.S.C.604a. 

Comment:  One  conunenter  pointed 
out  that  section  104  of  PRWORA,  as 
amended,  begins  as  a  State  option. 
Therefore,  it  is  not  mandatory,  as  the 
NPRM  implies. 

Response:  We  recognize  that  section 
104(a)  of  PRWORA  as  amended  (42 
U.S.C.  604a{a)(l))  does  provide  that  a 
"State  may  (A)  administer  and  provide 
services  *  '*  *  through  contracts  with 
charitable,  religious,  or  private 
organizations;  and  (B)  provide 
beneficiaries  of  assistance  *  *  *  with 
certificates,  vouchers,  or  other  forms  of 
disbursement  which  are  redeemable 
with  such  organizations." 

Essentially,  this  subsection  permits  a 
State  to  choose  to  (ionduct  its  TANF 
program  by  providing  funding  to  help 
beneficiaries  directly  (e.g.,  through 
contracts  with  social  service  providers) 
or  indirectly  (e.g.,  with  certificates, 
vouchers,  or  other  forms  of 
disbursement  which  are  redeemable 
with  charitable,  religious,  x)r  private 
organizations).  In  other  words,  the  State 
is  not  limited  to  providing  all  of  the 
needed  services  itself,  nor  must  it  retain 
the  administration  of  any  or  all  of  its 
TANF  activities. 

If  a  State  does  choose  to  involve  any 
non-govemmental  providers,  however, 
then  the  Charitable  Choice  provision  at 
section  104(c)  of  PRWORA  as  amended 
(42  U.S.C.  604a(c))  requires  involving 
religious  organizations  on  the  same 
basis  as  any  other  non-govemmental 
providers.  Therefore,  when  a  State 
chooses  to  involve  the  non- 
govemmental  sector  in  the  provision  of 
benefits  and  services  for  or  on  behalf  of 
TANF-eligible  beneficiaries,  then  the 
TANF  Charitable  Choice  provisions 
stipulate  that  a  religious  service 
provider  may  not  be  excluded  from 
eligibility  for  contracts,  subcontracts, 
vouchers,  or  the  like. 

in.  Constitutional  Issues — 
Establishment  and  Free  Exercise 
Clauses 

Background 

The  TANF  Charitable  Choice  statutory 
provisions  were  enacted  within  the 
constitutional  framework  of  government 
interaction  with  religious  organizations. 
The  goal  of  Charitable  Choice  is  not  to 
support  or  sponsor  religion,  but  to 
ensure  fair  competition  among 
providers  of  services  for  low-income 


families,  whether  they  are  public  or 
private,  secular  or  faith-based.  The 
statute,  the  proposed  rule,  and  this  mle 
each  requires  that  contracts  with  or 
vouchers  redeemable  with  religious 
organizations  must  comport  with  the 
constitutional  framework.  Pattemed 
after  the  statutory  language,  the 
proposed  rule  at  §  260.34(a)(1)  (now 
§  260.34(b)(1))  explicitly  provided  that: 
"Religious  organizations  are  eligible,  on 
the  same  basis  as  any  other 
organization,  to  participate  in  TANF 
programs  as  long  as  their  TANF  or 
MOE-funded  services  are  provided 
consistent  with  the  Establishment 
Clause  and  the  Free  Exercise  Clause  of 
the  First  Amendment  to  the  United 
States  Constitution." 

Comment:  Several  commenters 
opined  that  the  proposed  rule  was  an 
unconstitutional  breach  of  the  principle 
of  separation  of  chiuch  and  State, 
because  it  would  allow  public  funds  to 
be  given  to  "pervasively  sectarian" 
organizations,  contrary  to  longstanding 
judicial  precedent. 

Response:  We  do  not  agree  with  the 
conunenters.  Religious  organizations 
that  receive  xiirect  TANF  funds  for 
social  services  cannot  use  such  funds 
for  inherently  religious  activities.  These 
organizations  must  ensure  that  reUgious 
activities  are  separate  in  time  or  location 
from  the  treatment  services  and  they 
must  also  ensure  that  participation  in 
such  religious  activities  is  voluntary. 
Furthermore,  they  are  prohibited  ft'om 
discriminating  against  a  program 
beneficiary  on  the  basis  of  religion,  a 
religious  belief,  a  refusal  to  hold  a 
religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 

The  Supreme  Court's  "pervasively 
sectarian"  doctrine — ^which  held  that 
there  are  certain  religious  institutions  in 
which  religion  is  so  pervasive  that  no 
government  aid  may  be  provided  to 
them,  because  their  performance  of  even 
"secular"  tasks  will  be  infiised  with 
religious  purpose — no  longer  enjoys  the 
support  of  a  majority  of  the  Court.  Fom- 
Justices  expressly  abandoned  it  in 
Mitchell  V.  Helms,  530  U.S.  793.  825- 
829  (2000)  (plurality  opinion),  and 
Justice  O'Connor's  opinion  in  that  case 
set  forth  reasoning  that  is  inconsistent 
with  its  imderlying  premises,  see  id.  at 
857-858  (O'Connor,  J.,  concurring  in 
judgment,  joined  by  Breyer,  J.) 
(requiring  proof  of  "actual  diversion  of 
public  support  to  religious  uses").  Thus, 
six  members  of  the  Court  have  rejected 
the  view  that  aid  provided  to  religious 
institutions  will  invariably  advance  the 
institutions'  religious  purposes,  and  that 
view  is  the  foundation  of  the 
"pervasively  sectarian"  doctrine.  We 
therefore  believe  that  when  current 


precedent  is  applied  to  a  social  service 
program,  or  to  the  TANF  Charitable 
Choice  provisions,  government  may 
fund  all  service  providers,  without 
regard  to  religion  and  bee  of  criteria  that 
require  the  provider  to  abandon  its 
religious  expression  or  character. 

Comment:  Several  commenters  asked 
that  the  final  rule  include  a  more 
comprehensive  definition  and  examples 
of  a  "religious  organization"  and  a 
"faith-based  organization." 

Response:  Throughout  the  proposed 
mle,  we  used  the  term  "religious 
organization"  and  the  term  "faith-based 
organization"  interchangeably.  Neither 
the  U.S.  Constitution  nor  the  relevant 
Supreme  Court  precedents  contain  a 
comprehensive  definition  of  religion  or 
a  religious  organization  that  must  be 
applied  to  this  rule.  Yet,  an  extensive 
body  of  judicial  precedent  provides  the 
practical  guidelines  that  States  and 
religious  organizations  need  to  conform 
to  the  Establishment  and  the  Free 
Exercise  Clauses  of  the  First 
Amendment  to  the  U.S.  Constitution. 
Under  the  TANF  Charitable  Choice 
provisions,  and  as  explained  in  the 
section  that  discusses  fiscal 
accountability,  a  religious  organization 
is  not  restricted  to  those  that  are  "non- 
profit." We  have  deleted  the  definition 
of  "religious  organization"  fiom  the 
final  rule. 

Comment:  Several  commenters  asked 
that  the  final  rule  provide  additional 
guidance  on  how  to  comply  with  the 
Establishment  Clause  and  that  it  detail 
the  scope  of  religious  content  that  must 
be  excluded  from  public  funding. 

Response:  In  enacting  the  Charitable 
Choice  provisions.  Congress  did  not 
include  specific  statutory  provisions 
with  guidance  on  how  to  meet 
constitutional  requirements.  Like 
Congress,  we  do  not  believe  it  is 
appropriate  in  this  rule  to  provide  either 
States  or  religious  organizations  with 
detailed  guidance  on  how  to  comply 
with  the  Establishment  or  Free  Exercise 
Clauses  of  the  Constitution.  States  and 
faith-based  organizations  have  years  of 
experience  and  extensive  practice  in 
following  case  law  and  adhering  to 
judicial  precedent  to  conform  to  these 
provisions.  In  enacting  PRWORA, 
Congress  sought  to  conform  the  law  to 
this  precedent  while  providing 
maximum  flexibility  to  States  in 
carrying  out  statutory  requirements.  The 
requirement  in  the  proposed  mle 
closely  mirrors  the  statutory  provision 
and  we  have  retained  the  identical 
language  of  the  proposal  in  the  final 
rule. 
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IV.  Equal  Treatment  for  Religious 
Organisatioiis 

Background 

Under  §  260.34(a)(2)  of  the  proposed 
rule  (§  260.34(b)(2)),  we  clarified  that 
oiganizations  are  eligible  to  participate 
in  the  TANF  program  without  regard  to 
their  religious  character  or  affiliation, 
and  may  not  be  excluded  because  they 
are  religious.  Federal,  State  and  local 
governments  administering  TANF  funds 
are  prohibited  from  discriminating 
against  organizations  on  the  basis  of 
reUeion  or  their  religious  character. 

Comment:  One  commenter  suggested 
that  the  final  rule  should  also  prohibit 
discrimination  "in  favor  of  faith-based 
organizations.  In  selecting  contractors,  a 
government  entity  should  not  allow  a 
provider's  religious  character  to 
influence  its  selection. 

Response:  Like  the  commenter,  we 
believe  congressional  intent  was  to 
ensure  neutrality  and  to  prohibit  any 
discrimination.  Therefore,  we  have 
modified  the  language  of  the  final  rule 
to  read,  "Neither  the  Federal 
government  nor  a  State  or  local 
government  in  its  use  of  Federal  TANF 
or  State  MOE  funds  shall,  in  the 
selection  of  service  providers, 
discriminate  for  or  against  an 
organization  that  applies  to  provide,  or 
provides  TANF  services  or  benefits  on 
the  basis  of  the  organization's  religious 
character  or  affiliation." 

Comment:  A  couple  of  commenters, 
noting  the  importance  of  this  provision, 
which  prohibits  Federal,  State  and  local 
governments  administering  TANF  funds 
from  discriminating  against 
organizations  on  the  basis  of  religion  or 
their  religious  character,  observed  that 
the  proposed  rule  is  consistent  with  the 
statute  and  strongly  supported  retention 
in  the  final  rule. 

Response:  We  agree  with  these 
comments  and  have  retained  similar 
lan^age  in  the  final  rule. 

Comment:  One  commenter  noted  that 
the  provisions  under  §  260.34(a)(1)  and 
(2)  (now  §  260.34(b)(1)  and  (2))  equate 
religious  and  non-religious  providers 
and  seek  to  treat  them  as  equals,  thereby 
failing  to  recognize  the  unique  place 
that  religion  has  in  our  society.  Religion 
should  be  above  the  fray  of  government 
funding,  regulation  and  auditing,  not 
reduced  to  it. 

Response:  This  rule  does  not  present 
any  violation  of  the  Establishment 
Clause  or  Free  Exercise  Clause.  Rather, 
this  rule  governs  the  conscious  decision 
of  a  religious  organization  to  administer 
regulated  activities,  by  accepting  public 
funds  to  do  so.  Therefore,  we  have 
retained  language  that  enables  faith- 
based  organizations  to  compete  on  an 


equal  footing  for  funding,  within  the 
framework  of  constitutional  church- 
State  guideliaes. 

V.  Restrictio^  on  Inherently  Religious 
Activities  by  Organizations  That 
Receive  Dirett  TANF  Funding 

Background 

Section  26t).  34(c)  of  this  rule 
describes  liimtations  on  the  use  of 
Federal  TANF  and  State  MOE  funding 
provided  dirfctly  to  an  organization  by 
a  governmental  entity  or  by  an 
intermediate  iorganization  that  has  the 
same  duties  ^s  a  governmental  entity,  as 
opposed  to  those  funds  that  an 
organization  receives  indirectly  as  the 
result  of  the  genuine  and  independent 
private  choii  of  a  beneficiary.  The 
Charitable  Choice  provisions  allow,  at 
State  option,  [for  direct  or  indirect  forms 
of  funding,  or  both,  to  provide  benefits 
and  services. j  Under  a  "direct"  funding 
method,  the  government  or  an 
intermediate  organization  with  the  same 
duties  as  a  governmental  entity 
purchases  the  needed  services  straight 
from  the  prof  ider  (e.g.,  via  a  contract). 
Under  this  scenario,  there  are  no 
intervening  sleps  in  which  the 
beneficiary's  {choice  comes  into  play. 
The  govemmient  or  intermediate 
organization  ^elects  the  provider  which 
the  beneficiary  must  attend.  With  an 
"indirect"  funding  method,  by  contrast, 
there  is  cm  intervening  step  in 
determining  which  social  service 
provider  recoives  the  Federal  TANF  or 
State  MOE  funds.  Under  indirect 
funding,  the  Individual  in  need  of  the 
service  is  giv  jn  a  voucher,  coupon, 
certificate,  91  other  means  of  free  agency 
such  that  he  )r  she  has  the  power  to 
select  for  hin  iself  or  herself  from  among 
providers,  w  lereupon  the  coupon  (or 
other  methoc  of  payment)  may  be 
"redeemed"  md  the  services  rendered. 
Hence,  indin  ct  funding  means  that 
individual  pi  ivate  choice,  rather  than 
the  govemm(  nt,  determines  which 
social  service  provider  eventually 
receives  the :  unds. 

Section  26  ).  34(c)  states  that  Federal 
TANF  and  S1  ate  MOE  funds  that  are 
provided  dir  !ctly  to  a  participating 
organization  nay  not  be  used  to  support 
inherently  re  igious  activities,  such  as 
worship,  reli  ;ious  instruction,  or 
proselytizatian.  If  an  organization 
engages  in  such  activities,  the  activities 
must  be  offei^ed  separately,  in  time  or 
location,  froih  the  programs  or  services 
for  which  it  Reives  direct  Federal 
TANF  or  Sta^e  MOE  funds,  and 
participation!  must  be  voluntary  for  the 
beneficiaries  This  requirement  ensures 
that  such  fun  ds  are  not  used  to  support 
inherently  religious  activities.  Thus, 


direct  Federal  TANF  and  State  MOE 
funds  may  not  be  used,  for  example,  to 
conduct  prayer  meetings,  devotional 
studies  of  sacred  texts,  or  any  other 
activity  that  is  inherently  religious. 

This  restriction  does  not  mean  that  an 
organization  that  receives  dfrect  Federal 
TANF  or  State  MOE  funds  may  not 
engage  in  inherently  religious  activities. 
It  simply  means  that  such  an 
organization  may  not  fund  these 
activities  with  direct  Federal  TANF 
funds.  Additionally,  an  organization 
may  not  fund  these  activities  with  funds 
that  are  used  to  meet  the  MOE 
requirements;  since  those  funds  must  be 
spent  consistent  with  the  Charitable 
Choice  requirements. 

For  example,  suppose  a  church  has  a 
contract  wiUi  the  State's  TANF  agency 
to  provide  job  preparation  classes.  The. 
classes  are  held  in  the  finished 
basement  of  the  church,  the  same  place 
where  the  pastor  of  the  church  holds  a 
Bible  study  group  at  the  end  of  the  day,, 
when  all  other  classes  have  ended.  The 
pastor  has  extended  an  open  invitation 
for  anyone  who  wishes  to  attend  the 
study  group.  The  church  must  use 
private  funds  to  pay  for  the  Bible  study 
activity.  Thus,  faith-based  organizations 
that  receive  direct  Federal  TANF  or 
State  MOE  funds  must  take  steps  to 
separate,  in  time  or  location,  thefr 
inherently  religious  activities  from  the 
Federal  TANF  or  State  MOE-funded 
services  that  they  offer. 

In  addition,  any  participation  by  a 
program  beneficiary  in  such  religious 
activities  must  be  voluntary.  An 
invitation  to  participate  in  an 
organization's  religious  activities  is  not 
in  itself  inappropriate.  However, 
directly  funded  religious  organizations 
must  be  careful  to  inform  program 
beneficiaries  that  their  decision  will 
have  no  bearing  on  the  seryices  they 
receive.  In  short,  any  participation  by 
recipients  of  services  in  such  religious 
activities  must  be  volimtary  and 
imderstood  to  be  voluntary. 

On  the  other  hand,  these  restrictions 
on  inherently  religious  activities  do  not 
apply  where  Federal  TANF  or  State 
MOE  funds  are  indirectly  provided  to 
religious  organizations  as  a  result  of  a 
genuine  and  independent  private  choice 
of  a  beneficiary.  A  religious  organization 
may  receive  such  funds  as  the  result  of 
a  beneficiary's  genuine  and  independent 
private  choice  if,  for  example,  a 
beneficiary  redeems  a  voucher,  coupon, 
certificate,  or  similar  funding 
mechanism  that  was  provided  to  that 
individual  using  Federal  TANF  or  State 
MOE  funds  imder  a  program  that  is 
designed  to  give  that  individual  a  choice 
among  providers.  Thus,  religious 
organizations  that  receive  Federal  TANF 
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or  State  MOE  funds  to  provide  services 
as  a  result  of  a  beneficiary's  genuine  and 
independent  private  choice  need  not 
separate,  in  time  or  location,  their 
inherently  religious  activities  from  the 
Federal  TANF  or  State  MOE  funded 
services  they  provide,  provided  they 
otherwise  satisfy  the  requirements  of  the 
program. 

Comment:  Some  commenters 
expressed  concern  that  the  "inherently 
religious  activities"  only  need  to  be 
offered  separately  in  time  or  location 
from  the  benefits  and  services  provided 
with  direct  Federal  TANF  or  State  MOE 
funds.  They  recommended  modifying 
the  regulations  to  stipulate  that  if  an 
organization  conducts  inherently 
religious  activities,  then  it  must  offer 
them  separately  in  both  time  and 
location. 

Response:  We  decline  to  accept  this 
recommendation.  HHS  believes  that  this 
is  legally  unnecessary  and  that  it  would 
impose  ah  lumecessarily  harsh  burden 
on  small  religious  organizations,  which 
may  have  access  to  only  one  location 
that  is  suitable  for  the  provision  of  the 
service(s).  However,  this  does  not 
preclude  an  organization  that  receives 
direct  Federal  TANF  or  State  MOE 
funds  from  choosing  to  set  apart  such 
activities  in  both  time  and  location. 

Comment:  One  commenter  considered 
the  requirement  of  separating  the 
inherently  religious  activities  in  time  or 
location  as  insufficient  guidance,  and 
recommended  that  we  define  religious 
content  and  context  and  add  these  terms 
to  the  regulation.  Another  commenter 
asked  what  constituted  an  inherently 
religious  activity.  The  conunenter 
further  stated  that  the  exclusion  of  all 
"inherently  religious"  activities  from 
government  funding  is  flawed,  and  puts 
many  faith-based  organizations  in  the 
position  of  having  to  choose  either  to 
deny  their  core  religious  perspectives  on 
social  issues  or  to  reject  government 
funds  for  their  programs  that 
accomplish  the  government's  objectives. 
A  third  commenter  noted  that  the 
phrase  "inherently  religious  activities," 
coupled  with  "such  as"  opens  the  door 
to  concluding  that  activities  like 
providing  food  for  the  hungry,  or  shelter 
for  the  homeless,  could  be  considered 
an  inappropriate  use  of  TANF  funds,  if 
such  activities  have  been  undertaken  for 
religiously  informed  reasons. 

Response:  We  decline  to  add 
definitions  of  religious  content  and 
context  into  the  regulation.  We  also 
decline  to  define  "inherently  religious," 
except  through  the  examples  given  in 
the  regulation.  The  examples  are  not  all- 
inclusive,  as  indicated  by  the 
introductionary  phrase  "such  as."  The 
examples  include  worship,  religious 


instruction,  or  proselytization.  These  are 
the  very  examples  given  in  PRWORA  as 
amended,  section  104(j)  (42  U.S.C. 
604a(j)),  in  the  provision  limiting  the 
use  of  Federal  TANF  or  State  MOE 
funds  provided  directly  to  institutions 
or  organizations  for  the  delivery  of 
services  to  TANF-eligible  beneficiaries. 
(Other  basic  examples  include  prayer 
meetings  and  devotional  studies  of 
sacred  texts.)  As  some  of  the 
conunenters  noted,  it  would  be  difficult 
to  establish  an  acceptable  list  of  all 
inherently  religious  activities.- 
Inevitably,  the  definition  would  fail  to 
include  some  inherently  religious 
activities  or  include  certain  activities 
that  are  not  inherently  religious.  Oin 
approach  is  consistent  with  Supreme 
Court  precedent,  which  likewise  has  not 
comprehensively  defined  inherently 
religious  activities.  The  Court  has 
explained,  however,  that  prayer  and 
worship  are  inherently  religious,  but 
that  social  services  do  not  become 
inherently  religious  merely  because  they 
are  conducted  by  individuals  who  are 
religiously  motivated  to  undertake  them 
or  view  the  activities  as  a  form  of 
"ministry."  We  have  added  "Federal" 
and  "State"  where  applicable,  to  clarify 
that  the  rule  applies  to  both  Federal 
TANF  and  State  MOE  funds. 

In  using  the  term  "inherently 
religious,"  we  simply  wanted  to  set 
forth  a  basic  fr-amework  of 
understanding  as  to  appropriate  and 
inappropriate  uses  of  direct  Federal 
TANF  or  State  MOE  funds.  In  other 
words,  direct  Federal  TANF  and  State 
MOE  funds  may  only  be  used  for  the 
non-religious  services  and  functions 
offered  by  a  religious  organization,  but 
not  for  any  part  of  those  services 
constituting  the  group's  "inherently 
religious"  beliefs  or  practices.  Hence, 
the  organization's  inherently  religious 
functions  must  be  separated — i.e.,  in 
time  or  location,  as  expressed  by  the 
regulation.  Any  inherently  religious 
activities  must  be  funded  entirely  by 
private  funds. 

Some  organizations  may  be  imable  or 
unwilling  to  structure  their  program  by 
separating  its  inherently  religious 
activities  in  time  or  location,  as 
required.  These  organizations  would  not 
qualify  to  provide  any  of  the  State's 
directly  funded  social  service  activities, 
but  could  be  considered  candidates  for 
providing  assistance  through  indirect 
funding  methods. 

This  limitation  on  the  use  of  the  * 
direct  funds  is  not  meant  to  put  an 
organization  in  the  position  of  having  to 
deny  its  core  religious  perspectives  on 
social  issues  or  reject  government  funds 
for  its  programs  that  are  consistent  with 
the  purposes  of  the  TANF  program.  We 


recognize  that  while  the  government 
regards  services  like  feeding  the  hungry 
and  housing  the  poor  as  social  services 
or  secular  work,  some  organizations 
may  regard  these  same  activities  as  acts 
of  mercy,  spiritual  service,  fulfillment  of 
religious  duty,  good  works,  or  the  like. 
Nevertheless,  as  a  general  matter,  an 
activity  such  as  providing  food  for  the 
hungry  or  shelter  for  the  homeless 
would  constitute  an  appropriate  use  of 
funds,  as  long  as  any  inherently 
religious  activities  offered  by  the 
organization  are  separate,  privately 
funded,  and  voluntary. 

Comment:  One  commenter  hoped  that 
we  would  retain  the  requirement  that 
organizations  offer  inherently  religious 
activities  separately  in  time  or  location 
from  the  social  services  funded  with 
direct  Federal  TANF  or  State  MOE 
funds.  The  commenter  also  agreed  that 
the  beneficiary's  participation  must  be 
volimtary.  Other  commenters  expressed 
concern  that  §  260.34(b)  (now 
§  260.34(c))  does  not  adequately  protect 
participants  who  do  not  wish  to 
participate  in  inherently  religious  ' 
activities.  The  commenters  suggested 
that  we  strengthen  the  provision  in  this 
subsection  so  clients  may  not  be 
coerced,  explicitly  or  tacitly,  to 
participate  in  religious  activities,  or  feel 
pressured  to  participate  in  such 
activities.  These  commenters  argued 
that  individuals  in  need  are  not  always 
in  a  condition  to  make  a  thoughtful  and 
well-considered  decision  whether  or  not 
to  participate  in  worship  or  similar 
activities  offered  by  a  religious  social 
service  provider,  particularly  when  the 
individual  is  in  great  need  of  the 
service. 

Response:  We  believe  that  the 
provision  suffices  as  written.  However, 
we  will  use  this  opportunity  to  reaffirm 
that  a  person's  participation  in  any 
religious  activities  must  be  entirely 
voluntary  or  noncompulsory. 
Beneficiaries  of  directly  funded  Federal 
TANF  or  MOE  social  services  have  the 
right  not  to  take  part  in  any  imwanted 
religious  practice.  Therefore,  they  may, 
at  any  time,  refuse  to  participate  in 
inherently  religious  activities.  We 
recommend  that  States  and 
organizations  help  to  ensure  that  clients 
and  prospective  clients  have  a  clear 
understanding  of  the  services  offered  by 
an  organization  by  having  literature 
available  to  give  to  the  client  which 
fully  explains  the  services  offered, 
including  any  inherently  religious 
activities,  as  Well  as  the  individual's 
rights. 

Comment:  One  commenter  wrote  that 
the  rules  should  clarify  that  individuals 
who  refuse  to  participate  in  the 
inherently  religious  activities  will  not 
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be  excluded  from  the  program  and  will 
not  suffer  any  discrimination  in  the 
administration  of  the  program.  Congress 
specified  that  Federal  funds  may  not  be 
used  for  religious  purposes,  but  the 
rules  provide  no  enforcement 
mechanism,  so  beneficiaries  have  no 
administrative  relief  if  violations  occur. 

Response:  The  TANF  Charitable 
Choice  provision  at  section  104(g)  of 
PRWORA  as  amended  (42  U.S.C. 
604a(g))  explicitly  prohibits  a  religious 
organization  from  discriminating  against 
a  participant  on  the  basis  of  religion, 
religious  belief,  or  refusal  to  participate 
in  a  religious  practice.  The  final  rule 
reiterates  this  requirement  in  §  260.34(f). 
For  example,  if  the  service  provider  is 
a  faith-based  organization  (FBO),  the 
FBO  may  not  discriminate  against  the 
individual  on  account  of  religion,  a 
reUgious  belief  or  a  refusal  to  hold  a 
religious  belief,  hi  addition,  the  FBO 
may  not  tiun  away  a  beneficiary  from 
the  organization's  program  solely 
because  the  beneficiary  refuses  to 
participate  in  an  inherently  religious 
practice.  Hence,  this  provision  insures 
the  beneficiary's  ri^t  not  to  take  part  in 
any  unwanted  religious  practices.  The 
individual's  participation  in  an 
inherently  religious  activity  must  be 
entirely  voluntary  or  noncompulsory. 
Under  the  TANF  Charitable  Choice 
provisions,  government  may  not  compel 
an  individual,  through  loss  of  public 
benefit  or  advantage,  to  profess  a 
religious  belief  or  to  observe  an 
inherently  religious  practice. 
Furthermore,  the  TANF  Charitable 
Choice  provision  at  section  104(i)  of 
PRWORA  as  amended  (42  U.S.C. 
604a(i))  states  "Any  party  which  seeks 
to  enforce  its  right  under  this  section 
may  assert  a  civil  action  or  injimctive 
relief  exclusively  in  an  appropriate  State 
court  against  the  entity  or  agency  that 
allegedly  commits  sudi  violation." 
"Any  party"  includes  the  beneficiary. 
We  inadvertently  omitted  the  statutory 
right  to  assert  a  civil  action  in  State 
coiut  bom  the  proposed  regulation.  We 
have  added  this  provision  to  the  final 
regulation  at  §  260.34(1). 

Comment:  One  commenter  wrote  that 
individuals  actually  providing 
government-funded  social  services 
should  not  be  involved  in  "offering"  an 
inherently  religious  activity  to  program 
recipients.  Another  commenter 
expressed  concern  over  allowing 
recipients  to  volunteer  to  participate  in 
religious  practices  or  services,  because 
this  will  forr  ?  administrative 
complexity  on  the  State.  A  third 
conunenter  asked  whether  a  participant 
could  volunteer  to  participate  in  a 
religious  activity  in  lieu  of  or  during  the 


requirement 
participation 
regvdation  at 
an  OTganizati 
(inherently  n 


time  that  TAIflF-funded  activities  are 
conducted. 

Response:  t  the  opportimity  to 
participate  ini  inherently  religious 
activities  is  o^ered  at  all,  then  it  would 
be  the  organisation  receiving  the 
Federal  TANf"  or  State  MOE  funds  that 
would  offer  it  Thus,  while  we  recognize 
that  staff  woifcng  for  the  organization 
might  offer  trie  TANF  beneficiary  the 
opportunity  to  participate  in  an 
inherently  refigious  activity,  we  beUeve 
that  the  act  of  "offering"  is  attributable 
to  the  organi^tion  and  its  own  staff,  not 
to  the  TANF  agency.  Therefore,  we 
conclude  that  the  "offer"  does  not 
violate  the  Charitable  Choice 

it  §  260.43(c)  provided 
|s  voluntary.  The 
( 260.34(c)  requires  that  "h 
in  conducts  such 
ligious)  activities,  it  must 
offer  them  se|  tarately  *  *  *  and 
participation  must  be  voluntary  for  the 
beneficiaries  )f  those  programs  or 
services." 

In  providin  j  the  direct  funding  to  pay 
for  social  sen  ice  benefits,  the  TANF 
agency  or  any  other  part  of  the 
government  rikust  neither  support  nor 
spomsor  any  <  f  the  organization's 
inherently  rel  igious  activities.  Also,  the 
government  n  lay  not  encourage  (or,  for 
that  matter,  d  scoiuage)  the  beneficiary 
to  participate  in  any  inherently  religious 
activities.  Hei  ice,  we  see  no  reason  why 
a  beneficiary'  >  own  choice  to  participate 
in  an  inheren  ;ly  religious  activity 
provided  by  i  n  organization  should 
present  an  ad  ninistrative  complexity  to 
the  TANF  age  ncy.  Additionally,  neutral 
direct  aid  to  a  n  organization  does  not 
mean,  absent  evidence  to  the  contrary, 
that  the  orgai  ization  will  divert  any  part 
of  the  Federal  TANF  or  State  MOE 
funds  to  pay  for  inherently  religious 
activities  thad  a  beneficiary  attends 
volxmtarily.  And,  there  is  nothing  in  the 
TANF  Charitable  Choice  provisions  that 
prevents  Statts  from  implementing 
reasonable  and  prudent  procurement 
policies  to  pr  svent  funds  from  being 
misapplied  to  finance  such  activities. 

Finally,  un^er  TANF,  States  generally 
have  broad  di  scretion  in  establishing  the 
objective  elig  bility  criteria  that  the 
individual  or  family  must  meet  in  order 
to  receive  particular  benefits  (whether 
that  benefit  is  directly  or  indirectly 
funded).  We  do  not  prescribe  how  a 
State  determines  the  beneficiary's 
eligibility  or  continued  eligibility  for  the 
benefits.  Stat<  s  may  even  attach 
conditions  to  the  beneficiary's  receipt  of 
the  TANF  or  MOE-funded  benefit  (e.g., 
attendance  requirement/absentee  limits 
for  participation  in  a  job  training  or  job 
skills  upgrade  class).  If  the  individual 
does  not  satis  y  the  conditions 


established  for  the  receipt  of  the  benefit; 
then  the  State  could  treat  the 
expenditure  as  an  overpayment  subject 
to  recovery. 

Comment:  One  commenter  wrote  that 
the  definition  and  distinction  between 
direct  funding  and  funding  an 
organization  receives  as  a  result  of  the 
independent  private  choice  of  a 
beneficiary  has  significance  for 
constitutional  reasons  and  should  be 
retained. 

Response:  We  agree,  and  have 
retained  the  distinction  applicable  to 
the  funding  restrictions  on  inherently 
religious  activities.' 

Comment:  One  commenter  asked  us 
to  clarify  that,  where  assistance  is 
"indirect,"  a  faith-based  organization 
may,  consistent  with  the  Establishment 
Clause,  require  beneficiaries  to 
participate  in  its  entire  program, 
including  the  inherently  religious 
components. 

Response:  Indirect  Federal  TANF  or 
State  MOE  funding  methods  enable  the 
individual  to  choose  where  he  or  she 
wants  to  receive  the  needed  services. 
Therefore,  the  organization  providing 
the  service  to  the  beneficiary  may  invite 
(not  require)  the  beneficiary  to 
participate  in  inherently  religious 
activities  as  part  of  its  entire  program. 
This  is  because  the  statute  at  section 
104(g)  of  PRWORA  (42  U.S.C.604a(g)) 
prohibits  an  organization  from 
discriminating  against  an  individual  in 
rendering  assistance  on  the  basis  of 
religion,  a  religious  belief,  a  refusal  to 
hold  a  religious  belief,  or  refusal  to 
actively  participate  in  a  religious 
practice.  So,  the  individual  has  the  right 
to  refuse  to  participate  in  the  religious 
practice  and  may  not  be  deprived  of  the 
offered  social  services.  Or,  if  the 
individucd  wants  to  receive  the  service 
from  an  alternative  provider  because  he 
or  she  objects  to  the  religious  character 
of  the  organization  or  institution,  then 
the  State  must  use  an  alternative 
provider  to  furnish  the  service. 

The  TANF  Charitable  Choice 
prohibition  at  section  104(j)  of 
PRWORA  as  amended  (42  U.S.C. 
604a(j))  speaks  to  funds  "provided 
directly  to  institutions  or 
organizations."  It  does  not  include 
"indirect  funding."  As  a  result, 
organizations  that  receive  funds 
indirectly  [e.g.,  by  means  of  vouchers  or 
certificates)  do  not  have  to  separate,  in 
time  or  location,  their  inherently 
religious  activities  from  the  Federal 
TANF  or  State  MOE  funded  services 
they  furnish — ^provided  they  otherwise 
satisfy  the  requirements  of  the  program. 

However,  the  alternative  provider 
requirement  at  section  104(e)  of 
PRWORA  as  amended  (42  U.S.C. 
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604a(e))  does  not  differentiate  between 
direct  and  indirect  fuiiding  of  services. 
Therefore,  we  conclude  that  the 
alternative  provider  requirement  applies 
whether  Federal  TANF  or  State  MOE 
funds  are  provided  directly  or  indirectly 
to  the  institution  or  organization.  The 
beneficiary  has  a  right  to  an  alternative 
provider,  regardless  of  funding  method. 

We  recommend  that  States  and 
organizations  help  to  ensure  that  clients 
and  prospective  clients  have  a  clear 
understanding  of  the  services  offered  by 
an  organization  by  having  literature 
available  to  give  to  clients  which  fully 
explains  the  services  offered,  including 
any  inherently  religious  activities,  as 
well  as  expectations  and  requirements. 

Comment:  One  commenter  asked  us 
to  clarify  the  definition  of  indirect 
funding  and  its  application  to  service 
providers  and  to  provide  examples 

Response:  Essentially,  indirect 
funding  places  the  choice  of  service 
provider  in  the  hands  of  the  beneficiary. 
Then,  the  State  pays  for  the  cost  of  that 
service  through  a  voucher,  certificate,  or 
other  means  of  bee  agency.  In  this  way. 
the  government  is  providing  assistance 
to  beneficiaries  by  dealing  "indirectly" 
with  independent  providers  and 
directly  with  beneficiaries.  For  example, 
the  TANF  agency,  operating  under  a 
neutral  program  of  aid,  could  present 
the  beneficiary  with  a  list  of  all 
qualified  providers  at  which  the 
beneficiary  could  obtain  services  using 
a  government-provided  certificate.  Or, 
the  State  could  choose  to  allow  the 
beneficiary  to  secure  the  needed  service 
on  his/her  own.  Either  way,  the  State 
empowers  the  beneficiary  to  choose  for 
himself  or  herself  to  receive  the  needed 
services  through  a  religious  organization 
or  through  some  other  provider.  The 
State  could  pay  for  the  individual's 
choice  of  provider  by  giving  the 
individual  a  voucher  or  other  business 
form  that  tells  the  provider  that  the 
TANF  agency  will  pay  for  the  service. 
Or,  the  State  could  choose  to  pay  the 
provider  directly  after  asking  the 
beneficiary  to  indicate  his/her  choice. 
We  have  added  the  above  definition  in 
§  260.34(a)  of  the  final  regulation. 

Comment:  Several  commenters  wrote 
that  the  voucher  program  authorized  by 
the  proposed  rule  lacks  adequate 
constitutional  safeguards,  including 
legitimate  secular  options  and  secular 
purpose.  Another  conunenter  wrote  that 
the  proposed  rule  did  not  mention  the 
provision  of  seciUar  alternatives  in  cases 
where  the  voucher  provider  is  religious. 
Without  reasonable  secular  alternatives, 
beneficiaries  may  be  forced  to  use 
religious  providers.  Yet  another 
commenter  expressed  concern  that  the 
ability  of  individuals  to  use 


government-sponsored  vouchers  for 
religiously  based  services  erodes  the 
traditional  American  value  of  separation 
of  church  and  State.  The  commenter 
thinks  that  State  and  local  governments 
will  be  subject  to  munerous  lawsuits 
challenging  the  legality  of  the  use  of 
government  funds  for  religiously-based 
programs. 

Response:  The  TANF  Charitable 
Choice  provision  at  section  104(a)(1)(B) 
(42  U.S.C.  604a(a)(l)(B))  authorizes  the 
use  of  "certificates,  vouchers,  or  other 
forms  of  disbiu^ement."  as  a  State 
option.  But,  neither  the  statute,  the 
WRM,  nor  the  final  rule,  "require"  a 
voucher  program.  Although  States  must 
have  a  policy  of  inclusion  as  discussed 
below,  they  also  have  the  flexibility  to 
decide  the  best  methods  of  delivering 
the  services  to  or  on  behalf  of  their 
clientele.  States  are  obligated  to  ensure 
that  they  provide  options  in  a  manner 
consistent  with  the  Establishment 
Clause  of  the  First  Amendment  and  may 
review  any  relevant  precedents 
concerning  vouchers  to  do  so. 

We  do  not  agree  with  the  contentions 
that  vouchers  for  religiously  based 
services  erode  the  value  of  separation  of 
church  and  State,  force  individuals  to 
attend  "pervasively  sectarian" 
institutions,  or  lack  secular  purpose  for 
the  following  reasons.  First,  the 
Supreme  Court  has  consistently  upheld 
the  constitutionality  of  mechanisms  of 
indirect  aid,  such  as  vouchers, 
distributed  without  regard  to  religion. 
Therefore,  we  think  that  it  is  reasonable 
to  conclude  that  neutral,  indirect  aid  to 
a  religious  organization  does  not  violate 
the  Establishment  Clause. 

Second,  the  goal  is  secular,  namely,  to 
fund  social  services  that  help  TANF- 
eligible  individuals  and  families  attain 
and  maintain  self-sufficiency.  The 
Charitable  Choice  provisions  level  the 
playing  field  for  qualified  providers  of 
these  services  who  are  faith-based,  by 
giving  them  the  right  to  participate  in 
the  provision  of  those  services.  The 
TANF  Charitable  Choice  provisions 
simply  stipulate  that  a  religious  service 
provider  may  not  be  excluded  from 
eligibility  for  contracts,  subcontracts, 
vouchers,  or  the  like,  on  the  grounds 
that  the  provider  is  religious,  too 
religious,  or  "pervasively  sectarian." 
This  does  not  mean  that  the  object  of 
Charitable  Choice  is  to  support  or 
sponsor  religion  or  participating 
reUgious  providers. 

Fiulhennore.  the  TANF  Charitable 
Choice  provisions  do  not  guarantee  that 
Federal  TANF  or  State  MOE  funds  must 
automatically  flow  to  religious 
providers.  Whether  funding  is  direct  or 
indirect,  the  Charitable  Choice 
provisions  simply  guarantee  that 


religious  providers  will  not  be 
discriminated  against  in  the 
procurement  process,  by  requiring 
government  to  stop  "picking  and 
choosing"  among  groups  on  the  basis  of 
reli^on. 

FmaUy,  §  260.34  (g)  states  that  if  the 
applicant  or  recipient  oljjects  to  the 
religious  character  of  a  TANF  service 
provider,  he  or  she  is  entitled  to  an 
alternative  provider  to  which  the 
individual  has  no  religious  objection. 
This  is  in  keeping  with  the  TANF 
Charitable  Choice  provision  at  section 
104(e)(1)  (42  U.S.C.  604a(e)(l)),  which 
requires  that  the  State  provide  the 
individual  with  assistance  from  "an 
alternative  provider."  Hence,  the 
alternative  provider  could,  but  does  not 
have  to  be  secular. 

Comment:  One  commenter  contends 
that  there  are  numerous  unresolved 
issues  concerning  the  funding  for  the     « 
vouchers.  For  example,  how  woidd 
local  governments  measure  "comparable 
services"  between  secular  and  religious- 
based  programs  if  the  individual  used 
the  TANF  voucher  in  a  "pervasively 
sectarian"  program?  Or,  if  the 
beneficiary  redeems  a  voucher  and 
dissents  from  the  program  because  of  its 
religious  tone,  is  that  voucher 
transferable?  This  conunenter  also  asked 
whether  a  local  government  may  object 
to  the  individual's  "genuine  and 
independent  private  choice"  with 
regard  to  the  program.  Would  such  an 
act  by  the  local  government  subject  it  to 
the  loss  of  Federal  funding? 

Response:  States  may  establish  their 
own  policies  and  procediues  for 
establishing  eligibility  or  continued 
eligibility  for  a  particular  social  service 
benefit,  as  well  as  the  method  of 
delivery,  management,  and  disposition 
of  the  benefit.  In  keeping  with  the 
flexibility  afforded  to  States.  States  may 
determine  for  themselves  how  best  to 
define  which  services  are  comparable  to 
those  that  the  TANF  agency  has 
determined  an  individual  is  eligible  to 
receive. 

We  are  confident  that  States  are  well- 
VOTsed  in  collaborating  with  local 
jurisdictions,  other  State  agencies,  and 
appropriate  social  service  providers, 
and  therefore  we  do  not  anticipate 
problems  with  the  quahty  of  a  person's 
free  and  independent  choice  under  an 
indirect  aid  scenario. 

Comment:  One  commenter  wrote  that 
the  indirect-funding  definition  opens 
the  door  to  govenunent-funded  worship 
and  proselytization.  This  commenter 
asked  us  to  require  that  all  government- 
funded  services  are  tree  of  religious 
content.  In  addition,  the  commenter 
thinks  that  "free  and  independent 
choice"  is  a  myth  which  incorrectly 
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assumes  that  people  in  need  will  be  able 
to  shop  for  services.  Social  services  are 
not  available  on  a  scale  that  makes 
"choice"  real.  People  use  the  most 
geographically  accessible  providers. 

Response:  We  find  no  basis  to  require 
that  indirectly  funded  services  be  £ree  of 
religious  content.  Furthermore,  we 
disagree  that  funding  services  indirectly 
opens  the  door  to  govemment'-funded 
worship  and  proselytization.  The 
Supreme  Coiul  has  consistently  held 
that  governments  may  fund  programs 
that  place  the  benefit  in  the  hands  of 
individuals,  who  in  turn  have  the 
freedom  to  choose  the  provider  to  which 
they  take  their  benefit  and  "spend"  it, 
whether  that  institution  is  public  or 
private,  nonreligious  or  religious. 
Therefore,  any  consequentiad  aid  to 
religion  having  its  origin  in  such  a 
program  is  the  result  of  the  beneficiary's 
own  choice.  In  other  words,  indirect 
funding  means  that  individual  private 
choice,  rather  than  the  government, 
determines  which  social  service 
provider  eventually  receives  the  funds. 
As  a  general  matter,  this  removes 
involvement  on  the  part  of  the 
government  in  worship  and 
proselytization.  We  believe  that  this 
thinking  played  a  part  in  Congress 
limiting  the  prohibition  in  section  104(j) 
of  PRWORA  as  amended  (42  U.S.C. 
604a(j)),  on  the  use  of  Federal  TANF  or 
State  MOE  funds  for  worship,  religious 
instruction,  or  proseI)rtization,  to  the 
direct  funding  of  benefits  and  services. 

One  of  the  aims  of  Charitable  Choice 
is  that  faith-based  and  community-based 
organizations  will  be  able  to  expand 
thoir  capacity  to  provide  for  the  social 
service  needs  of  under-served  areas. 
Also,  in  soliciting  competition  for 
possible  Federal  TANfF  or  State  MOE 
funds,  a  State  could,  for  example, 
include  among  the  factors  that  it  will 
weigh  toward  choosing  a  provider,  the 
ability  of  a  potential  provider  to  provide 
beneficiaries  with  transportation  to  and 
from  the  point  of  service. 

Additionally,  even  when  a  State 
operates  within  the  required  level 
playing  field,  there  may  still  be 
occasions  where  no  faith-based 
organizations  successfully  compete  to 
provide  the  needed  service,  regardless 
of  whether  the  State  has  chosen  to  pay 
for  the  service  directly  or  indirecdy.  We 
expect  and  understand  this.  As  we 
previously  mentioned.  Charitable 
Choice  is  not  a  guarantee  that  Federal 
TANF  or  State  MOE  funds  must 
automatically  flow  to  faith-based 
organizations.  The  TANF  Charitable 
Choice  provisions  do  not  require  that 
States  favor  religious  organizations.  The 
provisions  simply  require  a  level 


playing  fielc  in  the  procurement  of 
benefits  and  services. 

Also,  the  TANF  Charitable  Choice 
provisions  14ave  it  up  to  States  to  decide 
whether  to  involve  the  non- 
govemmenttl  social  service  sector  or  to 
provide _a|l  aervices  through  government 
agenciesTBi  pome  areas,  the  latter  ma> 
be  the  State's  only  choice,  until  non- 
governmental providers  expand  their 
service  capabilities.  But,  if  a  State  does 
choose  to  involve  any  non-govemmental 
providers,  tMen  the  Charitable  Oioice 
provision  at  section  104(c)  of  PRWORA 
as  amended  142  U.S.C.  604a(c))  requires 
involving  religious  organizations  on  the 
same  basis  as  any  other  non- 
government^ providers. 

In  additio|i,  indirectly  funded 
organization^  must  of  course  satisfy 
secular  requirements  of  the  program  and 
provide  otherwise  eligible  services 
through  their  programs. 


leni% 
oils 


Character  and 
of  Religious 


VI.  Religiou  i 

Independ 

Organizatii 

Background 

Section  26  0.34(d)  of  the  final  rule 
clarifies  that  a  religious  organization 
that  particip  ites  in  the  TANF  program 
retains  its  in  dependence  from  Federal, 
State,  and  la  :al  governments,  provided 
that  it  does  i  ot  use  direct  Federal  TANF 
or  MOE  fun<  s  to  support  inherently 
religious  act  vities.  It  may  continue  to 
carry  out  its  mission,  including  the 
definition,  p  ractice  and  expression  of  its 
religious  bel  efs.  Among  other  things, 
religious  organizations  may  use  their 
facilities  to  orovide  TANF-funded 
services,  wimout  removing  religious  art, 
icons,  script  ires,  or  other  symbols.  In 
addition,  a  r  iligious  organization  that 
receives  Fed  3ral  TANF  or  State  MOE 
funds  may  r(  tain  religious  terms  in  its 
organization  s  name,  select  its  board 
members  on  a  religious  basis,  and 
include  relimous  references  in  its 
organization  s  mission  statements  and 
other  govern  ing  dociunents. 

Comment:  A  number  of  commenters 
expressed  cc  ncem  that  a  religious 
organization  in  receipt  of  Federal  TANF 
or  State  MO|;  funds  does  not  have  to 
remove  the  leligious  art,  icons, 
scripttues,  o-  other  symbols.  The 
commenters  think  that  this  provision  is 
too  broad.  It  could  result  in  the 
organization  providing  services  in  a 
setting  that  i  lay  well  constitute  a 
"pervasively  sectarian"  atmosphere  in 
which  meml  lers  of  a  different  religion 
may  not  feel  comfortable  or  welcome  to 
receive  their  TANF-funded  benefits.  For 
example,  thd  organization  could 
conduct  the  jovernment-funded 
program  in  a  chapel,  leading  to  a 


reasonable  misperception  of  government 
endorsement  of  or  support  for  religion. 

Response:  Section  104(d)  of  PRWORA 
as  amended  (42  U.S.C.  604a(d))  imposes 
on  the  government  a  duty  not  to  intrude 
into  the  institutional  autonomy  of 
religious  organizations.  Each 
pai  ticipating  faith-based  organization  in 
receipt  of  Federal  TANF  or  State  MOE 
funds,  whether  directly  or  indirectly, 
shall  retain  its  independence  fi-om 
Federal,  State  and  local  governments. 
This  independence  includes  their 
control  over  the  definition, 
development,  practice,  and  expression 
of  its  religious  beliefs.  In  addition,  the 
statt  te  expressly  prohibits  State, 
Federal,  and  local  governments  fi'om 
requiring  a  religious  organization  to 
alter  its  form  of  internal  governance  or 
to  remove  religious  art,  icons,  scripture, 
or  other  symbols  in  order  to  be  eligible 
to  receive  directly  or  indirectly  funded 
Federal  TANF  or  State  MOE  funds  to 
provide  help  to  beneficiaries.  If  the 
beneficiary  objects  to  the  religious 
character,  then  he  or  she  is  entitled  to 
receive  the  social  service  b     efit  at  an 
alternate  provider  to  which  the 
beneficiary  has  no  religious  objection.  In 
addition,  as  noted  abpve,  the  Supreme 
Court's  "pervasively  sectarian"  doctrine 
no  longer  enjoys  the  support  of  a 
majority  of  the  Court.  See  Mitchell  v. 
He/ins.  530  U.S.  793,  825-829  (2000) 
(plurality  opinion),  id.  At  857.858 
(O'Connor,  J.,)  (requiring  proof  of 
"actual  diversion  of  public  support  to 
religious  uses"). 

Comment:  Several  commenters  noted   - 
that  the  protections  afforded  in  this 
subsection  are  consistent  with  the 
statute  and  should  be  maintained.  One 
of  the  commenters  requested  that  we 
add  a  statement  essentially  stating  that 
"contrary  State  and  local  procurement 
laws  that  would  otherwise  prohibit 
faith-based  organization.^  (FBOs)  from 
continuing  to  staff  on  a  religious  basis" 
are  preempted.  Another  conunenter 
asked  that  we  add  language  essentially 
stating  that  nothing  in  this  section  shall 
be  construed  to  affect  any  State  or  local 
law  or  regulation  that  relates  to 
discrimination  in  emplojrment, 
including  the  provision  of  employee 
benefits. 

Response :Th.e  protections  in 
§  260.34(d)  have  been  retained.  We 
believe  that  the  content  of  this 
subsection  suffices  as  written. 

As  discussed  imder  "Emplo)rment 
Practices,"  the  FBOs  enjoy  an 
exemption  "with  respect  to  the 
employment  of  individuals  of  a 
particular  religion,"  imder  Title  VII  of 
the  Federal  Civil  Rights  Act  of  1964. 
Therefore,  in  keeping  with  the 
guarantees  of  institutional  autonomy,  a 
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religious  organization  may  continue  to 
select  its  own  staff  in  a  manner  that 
takes  into  accoimt  its  faith,  without 
violating  Title  VII. 

The  Charitable  Choice  provision  at 
section  104(f)  of  PRWORA  as  amended 
(42  U.S.C.  604a(f))  expressly  guarantees 
that  a  religious  organization's  Title  VII 
exemption  shall  not  be  affected  by  its 
participation  in  or  receipt  of  TANF 
funds,  whether  the  State  or  local 
government  directly  or  indirectly  uses 
Federal  TANF  funds  or  expends  State  or 
local  funds  claimed  to  meet  th6  State's 
MOE  requirement  to  pay  for  the 
services. 

Comment:  One  commenter  believes 
that  all  organizations  receiving 
government  funds  to  provide  social 
services  must  be  subject  to  consistent 
levels  of  government  oversight  so  that 
standards  and  regulations  pertaining  to  . 
safety,  performance,  non- 
prasel)rtization,  quality  of  care,  and 
financial  management  are  followed. 

Response:  States  are  subject  to  an 
audit  of  their  TANF  programs  in 
accordance  with  Office  of  Management 
and  Budget  (0MB)  Circular  A-133 
(Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations).  The 
audit  examines  use  of  Federal  TANF 
and  State  MOE  funds  in  accordance 
with  applicable  cost  accoimting  and 
financial  principles,  as  well  as  . 
programmatic  pxinciples.  The  State  is 
responsible  for  the  appropriate  use  of  its 
Federal  TANF  and  State  MOE  funds. 
Therefore,  any  organization  that, 
receives  Federal  TANF  or  State  MOE 
funds  needs  to  be  able  to  show  to  the 
State  and  the  auditor  that  it  used  the 
funds,  whether  provided  directly  or 
indirectly,  for  the  purpose  intended  by 
the  State.  These  requirements  are  also 
addressed  in  our  response  to  comments 
in  Section  X  below,  "Fiscal 
Accoiintability." 

This  is  in  keeping  with  the  TANF 
Charitable  Choice  provision  at  section 
104(h)  of  PRWORA  as  amended  (42 
U.S.C.  604a(h))  and  this  regulation  in 
§  260.34(h),  in  which  we  stipulate  that 
religious  organizations  receiving  Federal 
TANF  or  State  MOE  funds  will  be 
subject  to  audit,  just  like  any  other  non- 
governmental organization  receiving 
such  funds.  Thus,  all  organizations 
receiving  government  funds  to  provide 
social  services  are  subject  to  consistent 
levels  of  govenunent  oversight. 

Vn.  Employment  Practices 

Background 

In  language  similar  to  that  ih  the 
statute,  the  proposed  rule  at  §  260.34(d) 
(now  §  260.34(e))  specified  that  the 
receipt  of  TANF  or  MOE  funds  does  not 


affect  a  participating  religious 
organization's  exemption  provided 
imder  42  U.S.C.  2000-e  regarding 
employment  practices.  Title  VII  of  the 
Federal  Civil  Rights  Act  of  1964  permits 
a  religious  organization  to  hire 
employees  who  share  its  religious 
beliefs.  This  helps  enable  faith-based 
groups  to  promote  common  values,  a 
unity  of  purpose,  and  shared  service — 
thus  protecting  the  religious  libert)r  of 
commimities  of  faith. 

Comment:  Several  conunenters  agreed 
that  the  proposed  rule  reflects  a  proper 
imderstandhag  of  civil  rights  law.  When 
a  faith-based  organization  receives 
government  funding  and  hires  staff  on  a 
religious  basis,  the  law  is  not  violated. 

Response:  We  agree  with  these 
conunenters  and  have  retained  the 
identical  language  in  the  final  rule.  This 
statutory  and  regiilatory  provision  of 
Charitable  Choice  does  not  change  the 
status  quo;  it  simply  clarifies  the 
applicability  of  the  exemption  to  the 
TANF  program. 

Comment:  Several  commenters 
believed  that  the  proposed  rule  allows 
employment  discrimination  in  violation 
of  constitutional  prohibitions  and  coiut 
decisions  that  have  struck  down 
government-funded  discrimination.  One 
commenter  explicitly  stated  that  this 
provision  runs  afoul  of  the  "no- 
religious-tests  clause"  of  the 
Constitution  imder  which  "no  religious 
test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust 
under  the  United  States." 

Response:  We  do  not  agree  with  these 
commenters.  The  Equal  Emplo)rment 
Opportxmity  Act  of  1972  broadened 
Title  vn  of  the  Civil  Rights  Act  of  1964 
to  free  religious  organizations  from 
charges  of  religious  discrimination, 
regardless  of  the  nature  of  the  job.  In 
1987,  the  Supreme  Court  addressed  and 
unanimously  upheld  the 
constitutionally  of  the  1972 
amendment  or  exemption  for  religious 
organizations.  In  addition,  it  is  well 
settled  that  the  receipt  of  government 
funds  does  not  convert  the  employment 
decisions  of  private  institutions  into 
"state  action"  that  is  subject  to 
constitutional  restrictions  such  as  the 
"no  religious  test"  clause  of  the 
Constitution. 

Comment:  A  number  of  commenters    - 
stated  that  the  exemption  from  Title  VU 
of  the  Civil  Rights  Act  was  never 
intended  to  permit  a  religious 
organization  to  favor  co-religionists  in 
hiring  when  using  Federal  funds  to  pay 
the  salaries  and  wages  of  employees 
who  are  carrying  out  govemmentally- 
funded  social  service  programs. 

Response:  We  do  not  agree  that  these 
comments  accurately  portray  the  law. 


Title  vn  of  the  Civil  Rights  Act,  which 
applies  to  organizations  regardless  of 
whether  they  receive  Federal  funds, 
contains  an  explicit  exemption  for 
religious  organizations,  which  allows  - 
them  to  hire,  promote,  and  fire  staff  on 
a  basis  that  takes  into  consideration  the 
organization's  religious  beliefs  and 
practices  without  violating  Title  Vn. 
That  exemption  is  not  lost  when  a  faith- 
based  organization  receives  Federal 
TANF  funds  or  State  MOE  ftmds  to 
provide  a  secular  service.  Also,  we 
woidd  note  that  section  702(a)  of  the 
Civil  Rights  Act  of  1964  is  permissive. 
It  allows  rehgious  staffing,  but  does  not 
require  it.  And,  religious  organizations 
are  subject  to  Federal  civil  rights  laws 
that  prohibit  employment 
discrimination  on  the  basis  of  race, 
color,  national  origin,  sex,  age,  and 
disability. 

Comment:  Several  commenters  noted 
that  State  and  local  governments  have 
contracting  laws  that  prohibit 
employment  discrimination,  beyond  the 
Civil  Rights  Act  of  1964.  These 
commenters  asked  that  the  final  rule 
clarify  that  nothing  in  the  rule  is 
intended  to  modify  or  affect  any  State 
law  or  regulation  that  relates  to 
discrimination  in  employment. 

Response:  The  CharitaDle  Choice 
provision  at  section  104(f)  of  PRWORA 
as  amended  (42  U.S.C.  604a(f)) 
expressly  guarantees  that  a  religious 
organization's  Title  VU  exemption  shall 
not  be  affected  by  its  participation  in  or 
receipt  of  TANF  funds.  Hence, 
Charitable  Choice  applies  whenever  a 
State  or  local  government  uses  Federal 
TANF  funds  or  expends  State  or  local 
funds  claimed  to  meet  the  State's  MOE 
requirement  to  prociue  services  and 
benefits  fit>m  non-governmental 
organizations,  or  provides  clients  with 
certificates,  vouchers,  or  other  forms  of 
disbursement  that  can  be  redeemed  for 
services  in  connection  with  the  TANF 
program.  When  State  or  local  funds  are 
used  to  meet  the  State's  MOE 
requirement,  the  provisions  apply 
irrespective  of  whether  the  State  or  local 
funds  are  commingled  with  Federal 
funds,  segregated,  or  expended  in 
separate  State  programs. 

The  only  exception  is  found  in 
section  104(k)  of  PRWORA  as  amended 
(42  U.S.C.604a(k)).  which  clarifies  that 
the  Charitable  Choice  requirements  do 
not  preempt  any  provision  of  a  State 
constitution  or  State  statute  that 
prohibits  or  restricts  the  expenditiue  of 
State  funds  in  or  by  religious 
organizations.  We  do  not  believe  that 
this  "preemption"  provision  can  be 
interpreted  to  cover  State  or  local 
employment  discrimination  laws.  (For  a 
more  detailed  analysis  of  the 
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implications  of  Charitable  Choice  on 
State  and  local  laws,  see  the  analysis 
provided  under  the  heading  "Effect  on 
State  and  Local  Funds".) 

vm.  Nondiscrimination  Against 
Beneficiaries 

Background 

This  provision  applies  to  individuals 
who  receive  Federal  TANF  or  State 
MOE-funded  services.  In  §  260.34(f)  of 
the  final  rule,  we  state  that  religious 
organizations  are  prohibited  firom 
discriminating  against  beneficiaries  or 
potential  beneficiaries  on  the  basis  of 
religion,  a  religious  belief,  refusal  to 
hold  a  religious  belief,  or  a  refusal  to 
actively  participate  in  a  religious 
practice.  Accordingly,  religious 
organizations,  in  providing  services 
funded  in  whole  or  in  part  by  Federal 
TANF  or  State  MOE  funds,  may  not 
discriminate  against  current  or 
prospective  program  beneficiaries  on 
the  basis  of  religion,  a  religious  belief, 
a  refusal  to  hold  a  religious  belief,  or  a 
refusal  to  actively  participate  in  a 
religious  practice. 

Comment:  Many  of  the  commenters 
expressed  concern  over  the  use  of  the 
word  "active"  in  setting  forth  the 
prohibition  from  discriminating  against 
beneficiaries  or  potential  beneficiaries 
on  the  basis  of  religion,  a  religious 
belief,  a  refusal  to  hold  a  religious 
belief,  or  a  refusal  to  actively  participate 
in  a  religious  practice.  They  interpreted 
the  word  "active"  to  allow  the  delivery 
of  religious  messages  using  facilities  and 
equipment  funded  by  the  government, 
and  they  believed  that  this  word  opens 
the  door  wherein  vulnerable  clients  may 
be  exposed  to  inappropriate  "passive" 
religious  practices.  The  conunenters 
recommended  removing  the  word 
"actively"  from  the  final  regulations. 

Response:  We  disagree.  In  section 
104(g)  of  PRWORA  as  amended  (42 
U.S.C.  604a(g)],  Congress  prohibited 
religious  grantees  from  discriminating 
against  program  beneficiaries  on  three 
related  grounds:  "religion,  a  religious 
belief,  or  refusal  to  actively  participate 
in  a  religious  practice."  In  addition, 
section  104(b)  of  PRWORA  as  amended 
(42  U.S.C.  604a(b))  stipulates  that  the 
religious  freedom  of  beneficiaries  may 
not  be  diminished,  and  section  104(e)(1) 
of  PRWORA  as  amended  (42  U.S.C. 
604a(e)(l)  provides  that  beneficiaries 
who  object  to  the  religious  character  of 
a  service  provider  have  a  right  to. an 
alternative  provider.  These  provisions 
are  straightforward  and  are  sufficient  to 
protect  the  religious  freedom  of  program 
beneficiaries.  Accordingly,  we  have 
retained  the  language  of  the  proposed 


nde,  which  is  based  on  Congress's  own 
language. 

Comment:  One  commenter  stated  that 
it  is  unclear  w  hether  the  discrimination 
prohibition  a(  plies  to  funds  provided 
both  directly  4nd  indirectly  to  the 
religious  organization.  The  commenter 
also  asked  us  o  prohibit  providers  frtim 
inquiring  aboi  [t  Uie  religious  affiliation 
of  applicants,  and  to  require  a  notice 
advising  that  i  ny  religious  services 
offered  to  the  )eneficiary  are  voluntary. 

Response:  me  prohibition  in  section 
104(g)  of  PRW  ORA  as  amended  (42 
U.S.C.  604a(g]  I  makes  no  distinction  in 
funding  souro  i  or  funding  method. 
Therefore,  reli  gious  organizations,  in 
providing  sen  ices  funded  directly  or 
indirectly,  in  ^  vhole  or  in  part,  with 
Federal  TANF  or  State  MOE  funds,  may 
not  discrimin)  te  against  current  or 
prospective  beneficiaries  on  the  basis  of 
religion,  a  religious  belief,  a  refusal  to 
hold  a  religious  belief,  or  a  refusal  to 
actively  partidtpate  in  a  religious 
practice.  As  wie  mentioned  in  the 
discussion  regarding  "Restrictions  on 
Religious  Actorities  By  Organizations 
that  Receive  EKrect  TANF  Funding," 
when  Federal  TANF  or  State  MOE  funds 
are  disbursed  indirectly  to  the 
organization  oroviding  the  service,  then 
the  organization  may  invite  (not  require) 
the  beneficiary's  participation  in 
inherently  religious  activities.  But,  if  the 
individual  obiects  to  the  religious 
character  of  tne  organization  or 
institution,  then  he  or  she  has  a  right  to 
receive  the  setvices  from  an  alternative 
provider.  This  allows  the  beneficiary  to 
avoid  unwant  ;d  religious  practices  and 
prevents  the  ii  idividual's  religious 
freedom  from  seing  diminished. 

We  decline  to  add  a  statement 
prohibiting  pt  aviders  from  inquiring 
about  the  relij  ious  affiliation  of 
applicants.  W  s  believe  that  the 
provision  as  v  ritten,  is  adequate. 

We  also  decline  to  require  that 
religious  organizations  provide  a  notice 
to  a  beneficiary  or  potential  beneficiary 
assuring  that  participation  in  religious 
activities  woind  be  entirely  on  a 
voluntary  basjs.  We  recommend  that 
States  and  pai  ticipating  orgemizations 
work  together  to  ensure  that  clients  and 
potential  cliei  ts  have  a  clear 
understandinj  of  the  services  offered  by 
the  organizatii  m,  including  any  religious 
activities,  as  v  rell  as  the  organization's 
expectations  i  nd  requirements.  The 
requirement  that  participation  be 
voluntary,  however,  is  sufficient  to 
address  conce  ms  about  the  religious 
freedom  of  program  beneficiaries. 

Comment:  One  commenter  wrote  that 
the  proposed :  iile  does  not  require  a 
secular  altemi  itive.  Therefore,  it  lacks 


constitutionally-required  safeguards  for 
beneficiaries. 

Response:  The  proposed  nde  at 
§  260.34(f)  (now  §  260.34(g)(2))  provided 
that  if  the  applicant  or  recipient  objects 
to  the  religious  character  of  a  TANF 
service  provider,  he  or  she  is  entitled  to 
an  alternative  provider  to  which  the 
individual  has  no  religious  objection. 
This  is  in  keeping  with  the  TANF 
Charitable  Choice  provision  at  section 
104(e)(1)  (42  U.S.C.  604a(e)(l)),  which 
requires  that  the  State  provide  the 
individual  with  assistance  from  "an 
alternative  provider."  Hence,  the 
alternative  provider  could,  but  does  not 
have  to  be,  a  secular  alternative;  it  need 
only  be  a  provider  to  which  the 
beneficiary  has  no  religious  objection. 
We  have  retained  the  wording  of  this 
provision. 

Comment:  One  commenter  asked  us 
to  clarify  that  a  beneficiary  has  the  right 
to  choose  indirect  government  funding 
to  enroll  in  a  program  that  has  a 
religious  component.  The  commenter 
also  asked  us  to  add  that  "nothing  in 
this  section  shall  be  construed  to 
prohibit  a  program  beneficiary  from 
using  indirect  government  assistance  to 
receive  services  from  a  participant 
whose  program  has  a  required  religious 
component  or  to  prohibit  such 
participant  from  offering  the  required 
religious  component." 

Response:  We  decline  to  add  the 
suggested  sentence  to  the  final  rule.  The 
welfare  reform  law  of  1996  (PRWORA) 
gave  States  imprecedented  flexibility  to 
design  and  conduct  their  own  TANF 
progreuns.  In  addition,  the  TANF 
Charitable  Choice  provision  at  section 
104(a)(1)  (42  U.S.C.  604a(a)(l))  gave 
States  the  option  to  administer  and 
provide  services  directly  and/or 
indirectly.  Further,  each  State  is 
responsible  for  its  own  decisions 
regarding  how  to  use  its  Federal  TANF 
and  State  MOE  funds,  including  the 
range  of  services  it  elects  to  provide  and 
the  method  of  paying  for  those  services. 
But,  this  does  not  preclude  a  beneficiary 
from  personally  choosing  to  participate 
in  any  inherently  religious  activities 
that  an  organization  offers,  even  if  the 
social  service  benefit  provided  to  him  or 
her  is  directly  funded  by  the  TANF 
agency.  It  just  means  that,  for  directly 
funded  social  services,  the  inherently 
religious  activities  must  take  place 
separately,  in  time  or  location,  from  the 
provision  of  the  Federal  or  State  MOE 
funded  social  service  benefit. 

Comment:  One  commenter  would  like 
us  to  recognize  that  religious 
organizations  and  secular  organizations 
sometimes  discriminate  on  the  basis  of 
sexual  orientation  or  gender  identity. 
The  commenter  suggested  that  we 
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develop  a  regulation  banning  religious, 
sexual  orientation  and/or  gender 
identity  discrimination  with  Federal  or 
other  public  funds. 

Response:  Religious  organizations  and 
secular  organizations  alike  must  follow 
Federal  civil  rights  laws  prohibiting 
discrimination  on  the  bases  of  race, 
color,  national  origin,  gender,  age,  and 
disability.  However,  the  Federal  civil 
rights  laws  are  silent  on  discrimination 
on  the  basis  of  sexual  orientation  and/ 
or  gender  identity,  and  we  decline  to 
impose  such  restrictions  by  regulation. 

Comment:  Several  coramenters  noted 
that  if  religious  organizations  are 
providing  program  services  and 
facilities,  then  they  must  be  in 
compliance  with  the  Americans  with 
Disabilities  Act  (ADA).  Persons  with 
disabilities  should  not  be  assigned  to 
alternative  or  substitute  programs  or 
services. 

Response:  Although  it  is  beyond  the 
scope  of  these  regulations  to  address 
how  various  civil  rights  laws  might 
apply  in  all  situations,  organizations 
providing  services  must  comply  with 
Federal  civil  rights  laws  to  the  extent 
that  those  laws  are  applicable.  In 
particular,  we  note  that  Title  III  (Public 
Acconunodations  and  Services  Operated 
by  Private  Entities),  section  307  of  the 
Americans  with  Disabilities  Act  of  1990 
excludes  religious  organizations  or 
entities  controlled  by  religious 
organizations,  including  places  of 
worship,  from  the  provisions.  Yet. 
religious  institutions  are  subject  to 
several  requirements  designed  to  ensure 
services  to  persons  with  handicaps  in 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  its  implementing  regxUations 
at  45  CFR  part  84,  which  prohibit 
discrimination  on  the  basis  of  disability 
in  programs  or  activities  receiving 
Federal  financial  assistance. 

IX.  Notice.  Referral,  and  Provision  of 
Services  From  Alternative  Providers 

Backffvund 

Section  260.34(f)  of  the  proposed  rule 
(now  §  260.34(g))  received  more 
comments  than  any  other  provision,  hi 
this  section,  we  stated  that  individuals 
applying  for  or  receiving  Federal  TANF 
or  MOE-funded  services  may  object  to 
the  religious  character  of  a  religious 
provider.  If  so,  they  are  entitled  to 
receive  services  from  an  alternative 
provider.  The  State  or  local  agency  must 
refer  the  individual  to  an  alternative 
provider  of  services  within  a  State- 
defined,  reasonable  period  of  time. 
Alternative  providers  must  be 
reasonably  accessible  and  be  able  to 
provide  comparable  services,  which  are 
at  least  equal  in  value  to  those  the 


individual  would  have  received  bom 
the  initial  provider.  The  alternative 
provider  does  not  have  to  be  a  secidar 
organization,  just  one  to  which  the 
program  beneficiary  has  no  religious 
objection.  Since  effective  services  need 
to  take  into  consideration  local 
conditions,  we  deferred  to  States  on 
how  to  accomplish  these  statutory  and 
regulatory  objectives. 

However,  the  proposed  rule  did 
clarify  that  State  and  local  governments 
are  responsible  to  ensure  that  clients  are 
provided  notice  of  their  rights  to 
alternative  providers,  and  are  referred  to 
and  provided  alternative  services  within 
a  reasonable  period  of  time,  if  they 
object  to  a  reUgious  provider.  And, 
while  the  responsibility  for  the  notice, 
referral  and  provision  of  the  alternative 
service  rests  with  the  State  or  local 
agency,  each  participating  organization 
has  a  responsibility  to  help  clients  know 
and  understand  their  rights.  We  also 
encouraged  all  involved  organizations  to 
develop  and  implement  reasonable 
tracking  procediues  to  ensiu«  that 
clients  do  not  "fall  through  the  cracks" 
and  lose  timely  services. 

Comment:  Several  commenters  noted 
that  the  requirement  to  provide 
alternative  services  places  additional 
burdens  on  State  agencies,  especially  in 
rural  areas.  A  faith-based  organization 
may  be  selected  as  the  service  provider 
for  a  particxilar  geographic  area. 
Ensiiring  that  an  alternative  service 
provider  is  available  could  require  the 
State  to  make  dual  sets  of  services 
available,  and  thus  increase  costs.  As  a 
result,  many  of  these  conunenters 
suggested  that  the  requirement  to 
provide  alternative  services  is 
unreasonable.  Some  suggested  that 
exceptions  be  permitted  or  that  the 
requirement  should  be  eliminated. 
Others  noted  that  with  this  requirement, 
some  States  may  choose  not  to  contract 
out  or  provide  commxmity-based 
services,  especially  in  rural  areas. 

Response:  In  enacting  the  Charitable 
Choice  provision.  Congress  had  to 
carefully  balance  the  rights  of 
individuals  with  the  duty  of  government 
to  not  discriminate  with  respect  to 
religion  when  selecting  non- 
governmental providers  of  social 
services.  To  accomplish  these  two 
principles,  the  statute  imposes  the 
requirement  to  provide  accessible  and 
comparable  assistance  or  services 
within  a  reasonable  period  of  time  to  an 
individual  who  has  an  objection  to  the 
religious  character  of  an  organization.  In 
the  proposed  nUe,  with  the  exception  of 
requiring  notice  and  referral,  we  did  not 
expand  or  enhance  the  rights  of 
beneficiaries  to  assistance  fr^m  an 
alternative  provider,  but  simply 


clarified  this  statutory  entitlement.  We 
also  left  substantial  (hscretion  to  States 
to  define  terms  and  carry  out  the 
statutory  objective. 

We  also  believe  that  commenters  may 
have  overestimated  the  impact  and 
potential  burden  of  this  requirement. 
Many  feith-based  organizations  have  a 
long  history  of  contracting  with  State 
and  local  governments  to  address  the 
secular  purpose  of  providing  assistance 
and  services  to  needy  families.  Few 
beneficiaries  have  objected  to  the 
religious  nature  of  these  providers, 
which  is  perhaps  unsurprising  in  light 
of  the  fact  that  any  inherently  religious 
activities  must  be  offered  separately  and 
on  a  voluntary  basis.  We  also  do  not 
believe  States  will  decide  not  to  contract 
out  or  provide  community-based 
services  in  order  to  avoid  this 
requirement.  Since  the  statutory 
Charitable  Choice  requirements  have 
applied  since  1996,  we  believe  that 
State  and  local  governments  are 
providing  alternative  services,  in 
compliance  with  the  law,  and 
discovering  and  enhancing  procedures 
that  efficiently  and  effectively  address 
this  requirement. 

It  is  also  worth  noting  that  one  of  the 
aims  of  Charitable  Choice  is  that  JFaith- 
based  and  commimity-based 
organizations  will  be  able  to  expand 
their  capacity  to  provide  for  the  social 
service  needs  of  imder-served  areas. 
Also,  in  soliciting  competition  for 
possible  Federal  TANF  or  State  MOE 
funds,  a  State  could,  for  example, 
include  among  the  factors  that  it  will 
weigh  toward  choosing  a  provider,  the 
ability  of  potential  providers  to  provide 
beneficiaries  with  transpcutation  to  and 
frvin  the  point  of  service. 

Finally,  the  TANF  Charitable  Choice 
provisions  leave  it  up  to  States  to  decide 
whether  to  involve  the  non- 
governmental social  service  sector  or  to 
provide  all  services  through  government 
agencies.  In  some  areas,  the  latter  may 
be  the  State's  only  choice,  until  non- 
governmental providers  expand  their . 
service  capabilities.  But,  if  a  State  does 
choose  to  involve  any  non-govenimental 
providers,  then  the  Charitable  Choice 
provision  at  section  104(c)  of  PRWORA 
as  amended  (42  U.S.C.  604a(c))  requires 
involving  religious  organizations  on  the 
same  basis  as  any  other  non- 
governmental provider. 

Comment:  Several  commenters 
believed  that  the  proposed  rule  left  too 
much  discretion  to  States  to  define  the 
terms  "reasonably  accessible,"  "a 
reasonable  period  of  time," 
"comparable,"  "capacity,"  and  "value 
that  is  not  less  than."  These  commenters 
asked  that  we  either  provide  Federal 
definitions  for  these  terms,  or  establish 
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baseline  parameters  or  guidelines. 
Others  appreciated  tlie  discretion  we 
had  provided  to  States,  but  were 
concerned  that  the  expectation  of 
alternative  services  may  expose  States  to 
litigation  based  on  availability  and  how 
they  define  comparable  services. 

Response:  Since  the  enactment  of  the 
welfare  reform  legislation  in  PRWORA, 
we  have  learned  two  clear  lessons: 

•  Operational  details  and  procedures 
need  to  be  developed  taking  into 
consideration  community  and  local 
needs  and  constraints.  Because  State 
and  local  governments  have  the 
knowledge  of  these  realities,  they  are 
better  prepared  to  define  and  set 
realisticand  effective  parameters  to 
meet  these  mandatory,  statutory  goals. 
Given  the  diverse  and  wide  range  of 
TANF  services,  benefits  and  programs 
offered  by  States,  it  would  be  nearly 
impossible  for  us  to  define  these  terms 
in  ways  that  would  accommodate  the 
needs  of  different  States  and 
communities;  and,  ^ 

•  When  given  the  flexibility, 
opportimity  and  authority  through 
devolution,  States  and  commimities 
have  demonstrated  tremendous 
creativity  leading  to  beneficial  results. 
When  TANF  was  enacted,  many  people 
expressed  concern  that  the  flexibility 
granted  States,  without  Federal 
regulation  would  lead  to  "a  race  to  the 
bottom."  Experience  has  proven  these 
fears  to  be  completely  unfounded;  and, 
if  anjrthing,  the  converse  is  true. 
Through  experimentation  and 
innovation.  States  and  communities 
have  developed  programs  and  services 
to  enhance  the  ability  of  families  to 
achieve  independence — a  true  race  to 
the  top  and  to  excellence. 

We  oelieve  that  States,  faced  with  the 
challenge  of  how  to  offer  clients  this 
option,  while  at  the  same  time 
guaranteeing  other  alternative  providers, 
will  again  rise  to  the  occasion  and 
develop  reasonable  and  effective 
definitions  and  operational  procedines. 
We  are  convinced  that  families  will  be 
better  served  by  providing  this 
discretion  to  States. 

Nevertheless,  we  do  believe  that 
States  must  conscientiously  apply 
guidance  to  assiire  fair  treatment  and 
comparable  provision  of  services  to  all 
eligible  applicants  and  recipients 
requiring  an  alternative  provider.  We 
have  revised  §  260.34(g)  of  the  final  rule 
to  help  ensure  that  States  adopt 
reasonable  definitions  of  the  terms  in 
this  section  and  to  reflect  our 
expectation  that  this  section  is 
implemented  fairly. 

Comment:  One  commenter,  noting  a 
potential  tension  between  the 
protections  provided  to  religious 


organizations  and  the  alternative 
provider  requ  rements  on  States, 
suggested  reg  ilatory  language  that 
explicitly  pro  libits  governmental 
entities  firom  i  :onsidering  the  impact  of 
the  altemativi  t  service  provider 
requirements  when  considering  faith- 
based  provide  rs. 

Response:  ( Ince  a  State  or  local 
government  e  ects  the  option  to  provide 
services  throiigh  non-governmental 
entities,  then  the  Charitable  Choice 
provisions  ensure  that  "*  *  *  religious 
organizations  tare  eligible,  on  the  same 
basis  as  any  oper  private  organization 
*  *  *"  Implicitly,  in  that  requirement. 
State  or  local  governments  are 
prohibited  fi'cpi  considerations  other 
than  those  leading  to  the  selection  of 
providers  thai  can  best  achieve  the 
secular  purpopes  of  the  service  or 
benefit.  ACF 1  lelieves  State  and  local 
governments  <  :learly  understand  this 
and  that  an  e^  plicit  addition  to  the  rules 
is  not  needed 

Comment: '  'o  protect  beneficiaries, 
one  comment  ;r  offered  three 
suggestions:  (  .)  That  clients  be  held 
harmless  fron  work  requirements  while 
the  State  seek  5  alternative  services;  (2) 
that  there  be  i  lo  penalty  for  requesting 
alternative  providers;  and  (3)  that  a 
State  and  Federal  administrative 
complaint  mechanism  be  created. 

Response:  The  work  participation 
requirements  pre  set  forth  in  section  407 
of  the  Social  Security  Act,  with 
implementing  regulations  at  45  CFR  part 
261.  Under  se  :tion  407,  there  are 
limited  circumstances  under  which  an 
individual  mdy  be  exempted  from  work 
requirements.  The  commenter's 
suggestion  is  i  lot  among  them. 
Nevertheless,  States  have  the  flexibility 
to  develop  ad  litional  exemption 
criteria,  with  he  understanding  that  the 
State  must  sti  1  meet  its  required  work 
participation  rate  target.  Each  State  may 
also  establish  its  own  criteria  for 
determining  v  rhen  not  to  impose  a 
penalty  on  an  individual — namely, 
when  an  individual  has  "good  cause" 
for  not  engagi  ig  in  required  work 
activities. 

Secondly,  i  nder  the  TANF  Charitable 
Choice  provis  ons,  government  may  not 
compel  an  in<  ividual,  through  loss  of 
public  benefit  or  advantage,  to  profess  a 
religious  beli«  f  or  to  observe  an 
inherently  rel  gious  practice.  Therefore, 
the  State  may  not  penalize  an  individual 
for  requesting  to  receive  a  service  from 
an  alternative  provider  because  he  or 
she  objects  to  the  religious  character  of 
the  organizati  Dn  or  institution  from 
which  he  or  s  le  receives  or  would 
receive  the  se  vice. 

Finally,  wh  le  the  Charitable  Choice 
provisions  do  not  include  any  statutory 


basis  for  us  to  create  a  Federal  appeal 
process,  we  are  confident  that  States 
conscientiously  provide  protections  to 
beneficiaries.  For  example.  States  are 
required  to  outline  in  a  State  plan  how 
they  will  require  a  parent  or  caretaker  to 
engage  in  work  activities,  the  objective 
criteria  for  the  delivery  of  benefits,  and 
an  explanation  of  how  the  State  will 
provide  opportunities  for  recipients 
who  have  been  adversely  affected  to  be 
heard  in  an  administrative  or  appeal 
process.  ACF  has  heard  of  few  abuses  or 
complaints  about  the  adequacy  of 
existing  procedures. 

Comment:  One  commenter  suggested 
that  the  final  rules  clarify  that  an 
individual  may  not  object  to  services 
provided  by  a  secular,  non-profit 
community-based  organization  and 
request  alternative  feuth-based  services. 

Response:  We  agree  that  this 
individual  right  is  not  provided  by  the 
Charitable  Choice  statute  or  regulation. 
The  right  of  a  beneficiary  to  an 
alternative  provider  derives  only  when 
the  individual  has  an  objection  to  the 
"religious  character  of  the  organization 
or  institution  from  which  the  individual 
receives,  or  would  receive  assistance 
*  *  *"  Since  secular  organizations,  by 
definition,  do  not  have  a  "religious 
character",  no  right  to  an  alternative  is 
created.  Nonetheless,  we  enccRuage 
states  to  respect  the  religious  or 
nonreligious  choices  of  all  beneficiaries. 

Comment:  Several  commenters 
suggested  that  the  final  rule  specify  that 
beneficiaries  who  object  to  the  religious 
character  of  an  organization  have  the 
right  to  a  secular  provider. 

Response:  The  Charitable  Choice 
statute  does  not  specify  that  the 
alternative  provider  needs  to  be  a 
secular  organization.  We  have  chosen 
not  to  ddopt  this  suggestion  for  three 
reasons.  First,  the  purpose  of  the  statute 
is  to  respect  beneficiary  choice,  and 
some  beneficiaries  may  prefer  an 
alternative  religious  provider  to  an 
alternative  secular  provider.  Second, 
many  faith-based  organizations  deliver 
services  in  a  secular  manner.  As  a 
result,  most  beneficiaries  will  not  object 
to  the  religious  character  of  these 
organizations,  and  we  do  not  want  to 
exclude  them  as  potential  providers  of 
service.  Third,  under  the  permissive 
statutory  language  that  we  have 
retained.  State  and  local  governments 
may  offer  a  secular  alternative.  We 
believe  States  will  implement  this 
requirement  in  a  maimer  consistent 
with  their  obligation  to  ensure 
compliance  with  the  Establishment 
Clause  of  the  First  Amendment. 

Comment:  One  commenter  noted  that 
the  proposed  rule  was  tuiclear  on 
whether  the  alternative  provider 
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requirement  applies  to^the  designated, 
non-profit  (under  section  501(c)(3)  of 
the  tax  code]  arm  of  a  religioiis 
organization. 

Response:  The  statutory  language 
clearly  gives  the  beneficiary  the  right  to 
object  to  the  "religious  character  of  the  - 
organization  or  institution  from  which 
the  individual  receives,  or  would 
receive,  assistance.  *  *  *."  We  believe 
this  gives  the  client  the  right  to  object, 
even  when  the  services  will  be 
delivered  without  inherently  religious 
activities  by  the  non-profit  arm  of  a 
faith-based  group,  so  no  clarification  is 
necessary  for  the  final  rule. 

X.  Fiscal  Accountability 

Background 

Section  2iS0. 34(h)  of  this  rule  sets 
forth  the  financial  responsibility 
incurred  through  the  receipt  of  Federal 
TANF  or  State  MOE  funds.  Religious 
organizations  that  contract  to  provide 
TANF  services  or  benefits  are  subject  to 
the  same  requirements  as  other  non- 
governmental organizations  to  account, 
in  accordance  with  generally  accepted 
auditing  and  accoimting  principles,  for 
the  use  of  such  funds.  Religious 
organizations  may  segregate  their  TANF 
accounts  from  non-governmental  funds 
for  other  activities.  If  religious 
organizations  choose  to  segregate  their 
Federal  TANF  or  State  MOE  funds  ia 
this  maimer,  only  the  segregated  funds 
are  subject  to  audit  by  the  government. 

Comment:  Some  commenters  would 
like  ACF  to  require  that  faith-based 
organizations  separate  the  TANF  funds 
they  receive  from  other  funds,  and 
incorporate  oversight  mechanisms.  One 
of  the  commenters  reconunended  that 
we  revise  the  regulation  to  conform  to 
the  standards  adopted  by  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA).  Other 
commenters  recommended  making  the 
language  stronger  to  stress  the 
importance  of  creating  separate  records. 
One  of  the  commenters  wrote  that  faith- 
based  organizations  and  government 
officials  need  guidance  regarding  the 
procedures  required  to  separately  fund 
the  activities.  Another  commenter  asked 
us  to  maintain  the  provision  that  if  a 
religious  organization  establishes  a 
separate  account,  then  only  the  TANF 
funds  are  subject  to  audit  by  the 
government. 

Response:  Section  104(h)(2)  of 
PRWORA  as  amended  (42  U.S.C. 
604a(h)(2))  gives  a  religious  organization 
the  option  of  segregating  the  Federal 
funds  received  into  a  separate  account. 
Therefore,  we  do  not  think  it  is 
appropriate  to  require  separate  accounts 
because  this  would  be  stricter  than  the 


law  stipulates.  By  contrast,  the 
Charitable  Choice  provision  applicable 
to  SAMHSA,  at  42  U.S.C  290kk-l(g)(2). 
specifically  requires  that  the  religious 
organization  program  participant 
segregate  the  Federal  funds  provided 
luider  award  from  non-Federal  funds. 

The  religious  organizations  are 
responsible  for  deciding  whether  to 
establish  separate  account(s)  to  receive 
and  to  disburse  the  funds  and  for 
developing  their  own  means  of  doing  so. 
Organizations  that  are  able  and  willing 
to  separate  the  funds  received  from  the 
State  into  a  separate  account  will  have 
only  those  funds  subject  to  audit. 

Comment:  One  commenter  asked  us 
to  clarify  whether  only  the  Federal 
TANF  funds,  as  opposed  to  State  MOE 
funds,  are  subject  to  audit  when 
religious  organizations  segregate  the 
funds  into  a  separate  account. 

Response:  The  limited  audit  authority 
applies  to  Federal  TANF  and  State  MOE 
funds,  whether  received  directly  or 
indirectly,  unless  State  law  expressly 
prohibits  this  flexibility  from  extending 
to  State  MOE  funds.  Both  Federal  TANF 
and  State  MOE  funds  are  subject  to  the 
TANF  Charitable  Choice  provisions. 

We  recognize  that  the  TANF 
Charitable  Choice  provision  at  section 
104(h)(2)  of  PRWORA  as  amended  (42 
U.S.C.  604a(h)(2))  refers  only  to  Federal 
TANF  funds.  But,  the  intent  of  this 
provision  is  to  enable  the  organization 
to  opt  to  limit  the  scope  of  fiscal  audits. 
Therefore,  we  have  concluded  that 
extending  the  option  to  include  State 
MOE  funds  is  consistent  with  the 
statutory  intent.  We  have  clarified  this 
point  in  §  260.34(h). 

Comment:  Some  commenters  think 
that  the  regiUation  does  not  adequately 
guard  against  using  the  funds  for 
religious  activities.  One  commenter 
asked  us  to  address  the  accounting  and/ 
or  separation  principles  which  must  be 
followed  with  respect  to  the  separate 
funding  of  permitted  and  restricted 
activities  in  order  to  demonstrate  that 
the  organization  has  not  expended  any 
government  funds  on  restricted 
activities.  Several  of  the  commenters 
requested  that  the  final  rule  require  that 
the  religious  organization  establish  a 
separate  corporate  structure  (e.g., 
incorporate  under  501(c)(3))  or  other 
type  of  separate  structiu-e  that  would 
distinguish  the  religious  entity  from  its 
government-funded  social  welfare 
organization.  Another  commenter  is 
concerned  that  the  option  for  religious 
organizations  to  commingle  funds  coiUd 
make  it  more  difficult  and  expensive  for 
the  State  to  ensiue  that  public  funds  are 
not  supporting  "inherently  religious 
activities."  This  commenter  noted  that 
the  Community  Services  Block  Grant 


program  proposed  rule  does  not  allow 
for  the  mmmipgling  of  funds  by 
religious  organizations. 

Response:  Under  the  TANF  Charitable 
Choice  jstatute,  religious  organizations 
may,  but  are  not  required  to,  establish 
a  separate  accoimt  structure,  including 
incorporating  or  operating  the  separated 
part  as  a  non-profit  organization  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code.  Because  religious  organizations 
do  not  have  to  incorporate  or  operate  as 
a  non-profit  organization,  we  have 
deleted  the  definition  of  religious 
organization — i.e.,  "a  non-profit 
religious  organization"  from  the  final 
regulation. 

The  final  rule  provides  that  religious 
organizations  receiving  Federal  1 ANF 
or  State  MOE  funds  will  be  subject  to 
audit,  just  like  any  other  non- 
governmental organization  receiving 
such  funds.  The  State  is  responsible  for 
the  appropriate  use  of  its  Federal  TANF 
and  State  MOE  funds,  so  the 
organization  needs  to  be  able  to  show  to 
the  State  and  the  auditor  that  it  used  the 
funds,  whether  provided  directly  or 
indirectly,  for  the  purpose  intended  by 
the  State.  Specifically,  as  provided  in  45 
CFR  92.26,  TANF  grantees  and  sub- 
grantees  are  responsible  for  obtaining 
audits  by  an  independent  auditor 
following  generally  accepted 
government  auditing  standards,  in 
accordance  with  boUi  the  Single  Audit 
Act  and  OMB  Circular  A-133.  These 
require  that  grantees  spending  more 
than  $300,000  in  Federal  funds  per  year 
must  obtain  an  aimual  independent 
audit,  normally  conducted  by  a  private 
firm.  This  authority  is  in  31  U.S.C. 
section  7502(aKl)(A)  and  (c).  The  State 
or  local  government  must  determine 
whether  the  grantee  and  sub-grantees 
have  complied  with  all  laws  applicable 
to  expenditures,  which  includes  a 
determination  as  to  whether  the 
proscription  against  using  direct 
funding  for  inherently  religious 
practices  has  been  followed.  State 
officials  may  want  to  establish 
reasonable  and  prudent  procurement 
policies,  building  in  real  and 
meaningful  safeguards  to  prevent  the 
diversion  of  funds  to  any  ineligible 
purpose. 

Moreover,  HHS  is  authorized  to 
conduct  any  additional  audits  or 
reviews  that  are  warranted,  irrespective 
of  the  amount  of  Federal  funds 
expended  by  the  grantee  aiuiually,  in 
order  to  ensure  compliance  with 
program  requirements  including  the 
restriction  against  direct  funding  of 
inherently  religious  activities.  This 
authority  is  in  45  CFR  92.40(e).  HHS 
may  determine  that  such  audits  or 
reviews  are  warranted  based  upon  any 
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infonnation  received  by  the  agency  that 
raises  an  issue  concerning  the  propriety 
of  expenditures. 

As  we  noted  in  an  earlier  response, 
we  do  not  thick  it  is  appropriate  to 
require  a  separate  corporate  or  other 
structure  because  this  would  be  stricter 
than  the  TANF  Charitable  Choice  statute 
stipulates.  In  contrast  to  the  TANF 
Charitable  Choice  provisions,  the 
Charitable  Choice  provisions  applicable 
to  SAMHSA  at  42  U.S.C  290kk-l (g)(2) 
and  the  Community  Services  Block 
Grant  prc^am  at  42  U.S.C.  9920(d)(2) 
specifically  require  that  the  religious 
organization  program  participant 
segregate  the  Federal  funds  it  receives 
into  a  separate  account. 

Comment:  One  commenter  noted  that 
there  is  no  requirement  against  using 
government  funds  to  supplant  church 
funds.  Therefore,  the  fin^  rule  should 
make  clear  that  "pervasively  sectarian" 
organizations  should  not  receive  direct 
funding. 

Aespo/ise;  We  disagree  with  this 
recommendation.  To  begin  with,  it 
contradicts  the  very  purpose  of  the 
TANF  Charitable  Choice  provisions. 
The  TANF  Charitable  Choice  provisions 
provide  a  level  plajring  field  in  the 
government's  procurement  of  benefits 
and  services  that  it  has  chosen  to 
provide  to  TANF-eligible  families  and 
individuals.  To  this  end,  the  Charitable 
Choice  provisions  give  qualified 
religious  organizations  the  right  to 
participate  in  the  provision  of  these 
services.  Hence,  as  we  have  indicated  in 
Sections  III  and  IV  of  these  comments, 
a  religious  organization  may  not  be 
excluded  from  the  procurement  process 
on  the  basis  that  it  is  religious,  too 
religious,  or  "pervasively  sectarian."  In 
addition,  the  Supreme  Court's 
"pervasively  sectarian"  doctrine  no 
longer  enjoys  the  support  of  a  majority 
of  the  Court.  See  Mitchell  v.  Helms,  530 
U.S.  793,  825-829  (2000)  (plurality 
opinion);  id.  at  857-858  (O'Connor,  J., 
concurring  in  judgment,  joined  by 
Breyer,  J.  (reqxuring  proof  of  "actual 
diversion  of  public  support  to  religious 
uses"). 

None  of  the  Federal  TANF  or  State 
MOE  funds  provided  directly  to  the 
organization  may  be  used  for  inherently 
reUgious  activities.  The  government  has 
piuchased  a  service  from  the  religious 
organization  to  deliver  a  specific  social 
service  benefit(s)  to  TANF  applicants  or 
recipients. 

Comment:  One  commenter 
reconunended  that  we  define  "non- 
profit" organization  consistent  with  the 
definition  provided  in  the  SAMHSA 
proposed  rule  at  67  FR  77350  regarding 
the  Charitable  Choice  Clause. 
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Response:''  Ve  decline  to  add  a 
definition  of  'non-profit"  organization. 
As  we  explained,  we  have  deleted  the 
definition  of  ^'religious  organization" 
that  was  in  tl^  NPRM,  which  contained 
a  reference  tol  "non-profit." 

XI.  Effect  on  ^tate  and  Local  Funds 

Background 

Section  10 
amended  (42 
"a  State  pro[ 
of  title  IV  of 
(TANF)  and 


(a)ofPRWORAas 
.S.C.  604a(a))  applies  to 
funded  under  part  A 
le  Social  Security  Act" 
Iso  to  "any  other  program 
established  ot  modified  under  title  I  or 
title  II  of  this  lAct  that  permits  contracts 
with  organiz^ons;  or  permits 
certificates,  vouchers,  or  other  forms  of 
disbiusementl  to  be  provided  to 
beneficiaries  ks  a  means  of  providing 
assistance."  Tjitle  I  includes  all  TANF 
provisions,  idcluding  the  maintenance- 
of-effort  (MOt)  requirement  that  States 
continue  to  expend  a  specified  level  of 
State  or  local  funds.  Claimed 
expenditures  must  be  spent  on  eligible 
families  for  astivities  that  achieve  a 
TANF  purpose.  (Title  U  is  the 
Supplemental  Security  Income 
program.)        i 

The  proposed  rule  followed  the 
statute  in  sp«  :ifying  that  the  Charitable 
Choice  requirements  apply  both  when  a 
State  or  local  government  uses  Federal 
TANF  funds  t  d  prociu^  services  and 
benefits  from  aon-govemmental 
organizations  or  to  redeem  certificates, 
vouchers,  or  ( ther  forms  of 
disbursement  or  when  the  State  claims 
those  expend:  tiu-es  to  meet  the  MOE 
requirement.  yVe  said  that  the  Charitable 
Choice  provisions  apply  whether  the 
State  or  local  unds  are  commingled 
with  Federal  unds,  segregated,  or 
expended  in  s  eparate  State  programs. 

The  propos  jq  rule  also  clarified  that, 
pursuant  to  s«  ction  104(k)  of  PRWORA 
as  amended  ['  2  U.S.C.  604a(k)),  nothing 
in  the  Charitable  Choice  requirements 
shall  be  construed  to  preempt  any 
provision  of  aj  State  constitution  or  State 
statute  that  pi  ohibits  or  restricts  the 
expenditiue  of  State  funds  in  or  by 
religious  organizations. 

Comment:  A  niunber  of  conunenters 
opposed  the  application  of  Charitable 
Choice  to  the  State  and  local  funds 
claimed  to  mdet  the  MOE  requirement. 
Some  believed  that  Charitable  Choice 
should  only  apply  to  the  use  of  Federal 
TANF  dollars.  Others  believed  that  the 
rule  covers  cohimingled  funds,  but 
asked  that  weimodify  the  rule  with 
respect  to  botk  segregated  funds  and 
funds  expended  in  separate  State 
programs.  Still  others  believed  the  rule 


should  apply 


o  funds  expended  in  the 


TANF  prograi  i  (Federal  funds. 


commingled  and  segregated  MOE 
expenditures)  but  that  it  ought  not  apply 
to  expenditures  in  separate  State 
programs,  like  other  TANF  rules. 

Response:  Because  ACF  did  not 
regulate  on  Charitable  Choice  or  provide 
guidance  earlier,  we  recognize  that 
many  may  not  have  understood  that  the 
statutory  provision  applies  to  State  and 
local  funds  claimed  to  meet  the  State's 
MOE  requirement,  just  as  it  applies  to 
Federal  TANF  funds.  Given  the  nearly 
total  flexibility  provided  to  States  witii 
respect  to  separate  State  programs,  we 
also  acknowledge  that  the  application  of 
the  Charitable  Choice  requirements  to 
these  funds  is  iinusual,  because  only  a 
few  of  the  TANF  rules  apply  to  the 
expenditure  of  State  funds  in  separate 
State  programs. 

But,  while  we  recognize  the 
frustration  of  some  of  the  conunenters 
with  the  interpretation  in  the  NPRM  and 
the  preference  of  others  to  modify  the 
rule,  for  the  reasons  explained  in  the 
"Background"  above,  we  believe  the 
better  reading  of  the  statute  is  that 
Charitable  Choice  applies  to  all  State 
funds  claimed  to  meet  the  maintenance- 
of-eff ort  requirements. 

Comment:  Several  conunenters  noted 
that  the  preemption  clause  did  not 
address  local  laws  and  asked  us  to 
clarify  in  the  final  rule  that  the 
Charitable  Choice  provisions  do  not 
preempt  any  provision  of  a  State 
constitution.  State  statute  or  local 
ordinances  that  prohibits  or  restricts  the 
expenditure  of  State  funds  in  or  by    ' 
religious  organizations. 

Response:  Section  104(k)  (42  U.S.C. 
604a(k))  preserves  "a  State  constitution 
or  State  statute  that  prohibits  or  restricts 
the  expenditure  of  State  funds  in  or  by 
religious  organizations";  it  contains  no 
reference  to  "local  laws"  or 
"ordinances."  In  addition,  the  TANF 
Charitable  Choice  statute,  read  as  a 
whole,  demonstrates  that  Congress  was 
cognizant  of  the  distinction  between 
State  and  local  law.  For  example, 
section  104(d)(1)  (42  U.S.C.  604a(d)(l)) 
provides  that  a  religious  organization 
participating  in  a  TANF  program  "shall 
retain  its  independence  from  Federal, 
State,  and  local  governments  *  *  *." 
We  therefore  believe  that  the  existing 
language  faithfully  implements  the 
statute. 

Comment:  Several  conunenters  noted 
that  the  proposed  rule  was  confusing.  If 
Charitable  Choice  applies  to  the  use  of 
Federal  funds  and  all  State  and  local 
expenditiires  claimed  to  meet  MOE, 
what  does  the  preemption  provision 
mean? 

Response:  We  understand  the 
confusion.  But,  Congress  recognized 
that  some  States  have  enacted  laws  to 
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ensure  a  more  rigorous  "separation  of 
chiutih  and  state."  These  States  either 
prohibit  or  restrict  contracts  with 
religious  organizations  or  more  broadly 
proscribe  providing  any  State  funding  to 
them.  In  enacting  Charitable  Choice, 
Congress  explicitly  allowed  these  State 
prohibitions  or  restrictions,  as  they 
apply  to  State  funds  only,  to  take 
precedence  over  this  Federal  provision. 

The  provision  at  section  104(k)  of 
PRWORA  as  amended  (42  U.S.C. 
604a(k))  which  preserves  "a  State 
constitution  or  State  statute  that 
prohibits  or  restricts  the  expenditiue  of 
State  funds  in  or  by  religious 
organizations,"  only  applies  to  the 
State's  own  funds,  but  not  to  Federal 
TANF  funds.  The  "preemption" 
provision  also  does  not  apply  to  State 
funds  that  have  been  commingled  with 
Federal  TANF  funds.  {Federal 
requirements  only  eiffect  the  use  of 
Federal  TANF  funds,  unless  the  State 
commingles  its  money  with  Federal 
TANF  funds.  If  a  State  commingles  its 
funds,  the  Federal  and  State  funds 
become  subject  to  the  same  rules.)  A 
number  of  States  may  have  general  or 
specific  provisions  that  prohibit  or 
restrict  providing  direct  or  indirect  State 
funds  to  religious  organizations.  Such 
States  should  use  segregated  Federal 
TANF  funds  to  pay  for  any  benefits  and 
services  provided  by  religious 
organizations,  to  avoid  the  risk  of 
running  afoul  of  a  provision  in  their 
laws  that  prohibits  or  restricts  the 
expenditure  of  State  funds  in  or  by 
religious  organizations. 

So,  another  way  of  expressing  the 
requirements  is  that  if  a  State's 
constitution  or  law  prohibits  or  restricts 
State  funds  from  going  to  religious 
organization^,  or  proscribes  contracts 
with  religious  organizations,  the 
Charitable  Choice  requirements  do  not 
apply  to  those  State  funds.  We  defer  to 
the  State  to  interpret  the  scope  of  its 
constitution  or  law.  But,  if  a  State  does 
not  have  such  prohibitions  or 
restrictions,  then  Charitable  Choice 
applies  to  both  Federal  TANF  funds  and 
State  and  local  expenditiu-es  claimed  for 
MOE  purposes.  This  is  faithful  to 
Congress'  expressed  intention  to 
preserve  State  constitutional  or  statutory 
restrictions  on  State  funds,  while 
ensuring  that  Federal  rules  apply  to 
both  Federal  and  State  MOE  funds  ijj 
the  absence  of  such  State  law 
provisions. 

Comment:  Several  commenters  asked 
that  the  final  rule  clarify  that  the 
provision  at  section  104(k)  of  PRWORA 
as  amended  (42  U.S.C.  604a(k))  which 
preserves  "a  State  constitution  or  State 
statute  that  prohibits  or  restricts  the 
expenditiue  of  State  funds  in  or  by 


religious  organizations,"  also  includes 
State  and  local  nondiscrimination  hiring 
provisions. 

Response:  We  do  not  agree  that  the 
provision  at  section  104(k)  of  PRWORA 
as  amended  (42  U.S.C.  604a(k)) 
addresses  employment 
nondiscrimination  provisions.  Rather, 
this  provision  explicitly  covers 
provisions  of  a  State  constitution  or 
State  statute  that  prohibits  or  restricts 
the  expenditure  of  State  funds  "in  or  by 
religious  organizations."  Emplo)rment 
nondiscrimination  provisions  do  not  fall 
within  this  category. 

Xn.  Treatment  of  Intermediate 
Organizations 

Background 

Section  260.34(k)  of  this  rule  provides 
that,  if  a  non-govenunental  organization 
(referred  to  here  as  an  "intermediate 
organization"),  acting  under  a  contract 
or  other  agreement  with  the  Federal 
government  or  a  State  or  local 
government,  is  given  the  authority 
under  the  contract  or  agreement  to 
select  other  non-governmental 
organizations  to  provide  services  imder 
the  program,  the  intermediate 
organization  must  ensure  that  there  is 
compliance  with  the  Charitable  Choice 
provisions.  The  intermediate 
organization  retains  all  other  rights  of  a 
non-governmental  organization  imder 
the  Charitable  Choice  provisions. 

Comment:  One  commenter  asked  for 
clarification  on  whether  these  rules 
apply  to  Tribal  governments  that 
participate  or  contract  with  the  State  as 
part  of  a  State's  TANF  program.  Related 
to  this  question  is  the  issue  of  whether 
these  rules  apply  to  a  Tribal  government 
or  organization  that  has  the  authority 
under  the  contract  or  agreement  with 
the  State  to  select  other  organizations  to 
provide  services  under  the  program. 

Response:  Tribes  that  operate  their 
own  "TANF  program  under  section  412 
of  the  Social  Security  Act  are  not 
required  to  follow  the  Charitable  Choice 
rules  because  the  statutory  provisions 
on  Charitable  Choice  refer  only  to  State 
and  local  governments.  However,  Tribes 
must  adhere  to  these  rules  if  they  are 
under  a  contract  or  agreement  with  the 
State  to  opierate  some  aspect  of  the 
State's  TANF  program  and  the  Tribe  has 
the  authority  to  select  other 
organizations  and  disburse  funds  to 
provide  benefits  and  services.  Under 
such  an  arrangement,  a  Tribe  is 
functioning  like  any  other  intermediate 
organization  and,  is,  therefore  bound  to 
ensure  compliance  with  the  statutory 
provisions  of  Charitable  Choice  and 
these  implementing  regulations. 


Comment:  Six  commenters  raised  a 
number  of  different  issues  with  respect 
to  otu"  regulatory  provision  on 
intermediate  organizations.  The  first 
issue  is  whether  or  not  a  State's  use  of 
intermediate  organizations  to  select 
TANF  service  providers  is 
unconstitutional.  The  second  issue  is 
whether  or  not  we  should  specifically 
regulate  the  requirements  that 
intermediate  organizations  be  held  to 
the  same  standards  of  service,  care, 
nondiscrimination,  financial ' 
management  and  accounting  rules  as  the 
agency  receiving  the  direct  grant.  The 
third  issue  is  whether  or  not  we  should 
regiUate  a  requirement  that  intermediate 
organizations  identify  and  describe  ~ 
basic  information  on  each  subgrantee. 
The  fourth  issue  is  whether  or  not 
religious  organizations  should  be 
permitted  to  function  as  intermediate 
organizations. 

Response:  We  do  not  agree  that  the 
use  of  an  FBO  as  an  intermediate 
organization  is  unconstitutional.  Our 
review  did  not  disclose  any  precedents, 
legal  or  otherwise,  that  would  prevent  a 
State  from  selecting  an  FBO  as  an 
intermediate  organization.  The  purpose 
of  the  provision  in  §  260.34(k)  is  not  to 
delegate  authority  to  organizations  to 
carry  out  tasks  that  are  traditionally 
reserved  for  a  governmental  agency. . 
States  already  have  the  authority  to 
procure  needed  social  services  through 
the  non-governmental  sector.  Nor  is  it 
uncommon  for  States  to  authorize  non- 
governmental intermediaries  to  select 
TANF  service  providers  by  contracting 
with  them  to  do  so.  Since  the 
responsibility  to  select  service  providers 
is  often  vested  in  non-governmental 
organizations,  it  is  not  aduty  that 
traditionally  has  been  an  exclusive 
function  of  the  government ,  and 
intermediate  organizations  (whether 
religious  or  secular)  are  in  any  event 
obligated  to  act  as  the  government  itself 
must  act  when  carrying  out  their 
intermediary  functions  under  this 
program.  We  also  wish  to  emphasize 
that  a  State's  use  of  intermediate 
organi2sations  does  not  relieve  the  State 
of  its  traditional  responsibility  to 
effectively  monitor  the  actions  of  such 
organizations.  The  regulations  at  45  CFR 
92.40  hold  a  State  accountable  for 
managing  the  day-to-day  operations  of 
grant  and  subgrant  supported  activities 
to  assiue  compliance  with  applicable 
Federal  requirements  and  performance 
goals.  Moreover,  no  provision  of  this 
rule  relieves  a  State  of  its  responsibility 
to  ensure  that  providers  are  selected  in 
a  maimer  consistent  with  the    ~ 
Establishment  Clause. 

Regarding  the  issues  related  to 
standards  of  service,  financial 
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management,  accounting,  and  reporting 
on  sul^rrantee  activities,  an  intermediate 
organization,  like  a  State  grantee,  is  held 
to  the  requirements  enunciated  in  the 
Federal  regulations  at  45  CFR  Part  92 
(which  implements  the  provisions  of 
0MB  Circular  A-103)  and  OMB 
Circulars  A-87  and  A-133  on  the  Single 
Audit  Act.  Given  that  both  the  State  and 
its  intermediate  organization  are  subject 
to  these  existing  requirements,  we  see 
no  need  to  further  regulate  in  this  area. 
Regulating  on  nondiscrimination  is  also 
imnecessary  since  intermediate 
organizations  are  covered  by  the 
provisions  at  §  260.34(e)  and  (f)  of  this 
rule  along  with  the  protections  offered 
by  other  Federal  civil  rights  laws  as 
listed  at  45  CFR  260.35. 

On  the  issue  of  whether  or  not  we 
should  permit  an  FBO  to  serve  as  an 
intermediate  organization,  we  have 
decided  to  maintain  the  position  taken 
in  the  NPRM — i.e.,  to  allow  a  State  to 
select  an  FBO  as  an  intermediate 
organization.  We  believe  that  our  rules 
on  fiscal  accoimtability,  on  the 
obligations  of  such  intermediate 
organizations,  and  on  the  prohibition  on 
the  use  of  Federal  TANF  or  State  MOE 
funds  for  inherently  religious  activities 
are  sufficient  protections  against  the 
possibility  that  an  FBO  will  use  these 
funds  to  advance  its  religious  beliefs. 

This  final  rule  corrects  a 
typographical  error  in  the  NPRM.  The 
lead  sentence  after  the  heading 
"Treatment  of  Intermediate 
Organizations"  in  the  preamble  to  the 
NPRM  incorrectly  referred  to  paragraph 
(i);  the  correct  paragraph  in  the  NPRM 
was  (j).  This  provision  now  appears  in 
§  260.34(k)  of  in  the  final  rule. 

Xni.Regiilatoi7  Analysts 

Paperwork  Reduction  Act  of  1995 

No  new  information  collection 
requirements  are  imposed  by  these 
regulations,  nor  are  any  existing 
requirements  changed  as  a  result  of  their 
promulgation.  Therefore,  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  regarding  reporting  and  record 
keeping,  do  notapply. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
entities.  This  rule  will  affect  primarily 
the  50  States,  the  District  of  Columbia, 


and  certain  T  jrritories.  Therefore,  we 
certify  that  th  is  rule  will  not  have  a 
significant  in  pact  on  small  entities. 

Comment:  i  Jne  commenter  stated  that 
the  rule  shou  d  be  considered  "major" 
because  it  wi  1  have  a  significantly 
adverse  impa  rt  on  emplojTnent  by 
allowing  for  ( iscrimination  based  on 
religion. 

Response:  ^  Ve  disagree.  For  years, 
section  702(aj  of  the  Civil  Rights  Act  of 
1964  as  amended  has  relieved  religious 
organization  from  compliance  with  Title 
Vn  emplojnntnt  nondiscrimination 
requirements^  Therefore,  we  believe  that 
there  will  not}  be  any  significant  adverse 
impact  on  embloyment. 

Regulatory  Iinpact  Analysis 

Executive  (|rder  12866  requires  that 
regulations  b0  reviewed  to  ensiue  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  Is  consistent  with  these 
priorities  andjprinciples.  This  rule  is 
considered  a  tsignificant  regidatory 
action"  undeQ  the  Executive  Order,  and 
therefore  has  been  reviewed  by  the 
Office  of  Management  and  Budget.  This 
rulemaking  implements  statutory 
authority  and  reflects  our  response  to 
comments  reqeived  on  the  NPRM  that 
we  issued  on  December  17,  2002  in  67 
FR  77362  (2002). 

Unfunded  Ma  ndates  Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Ref  )nn  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  imfact  statement  before 
promulgating  ja  rule  that  includes  any 
Federal  mandkte  that  may  result  in  the 
expenditure  hkr  State,  local,  and  Tribal 
governments,  ^n  the  aggregate,  or  by  the 
private  sector;  of  $100  million  or  more 
in  any  one  year. 

The  Department  has  determined  that 
this  rule  would  not  impose  a  mandate 
that  will  resul  in  the  expenditure  by 
State,  local,  aj  id  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
more  tban  $1(  0  million  in  any  one  year. 

Comment:  Two  commenters 
mentioned  that  this  rule  would  result  in 
expenditures  in  excess  of  the  $100 
million  threst  old. 

Response:  V  ^e  disagree.  Conditions 
attached  to  fe<  eral  grant  programs  are 
not  generally  i  :onsidered  "mandates" 
under  The  Un  unded  Mandates  Reform 
Act  (UMRA)  c  f  1995.  Nevertheless,  with 
a  large  prograj  q  like  the  TANF  program, 
a  new  grant  c<  ndition  or  reduction  in 
federal  financ  al  assistance  could  be 
considered  a  i  landate  if  States  lack  the 
flexibility  to  o  feet  the  new  costs  or  the 
loss  of  Federa  funding  with  reductions 
or  other  desigi  i  alternatives  elsewhere  in 


the  program.  For  example,  under  the 
Charitable  Choice  provisions,  when  an 
otherwise  eligible  TANF  applicant  or 
recipient  objects  to  the  religious 
character  of  a  TANF  service  provider, 
the  State  or  local  agency  must  refer  the 
individual  to  an  alternative  provider  of 
services.  While  this  could  be  viewed  as 
an  additional  expenditure  for  the  State, 
we  have  concluded  that  this  does  not 
trigger  the  requirement  under  section 
202  of  the,UMRA  of  1995.  In  addition 
to  the  fixed  amount  of  their  own  money 
that  States  must  spend  toward  their 
maintenance-of-effort  requirements. 
States  also  receive  aimual  Federal 
funding.  Furthermore,  the  welfare 
reform  law  gave  States  broad  flexibility 
to  provide  a  variety  of  benefits  and 
services  for  their  clientele.  In 
determining  which  services  to  provide. 
States  know  that  they  have  to  prioritize 
the  needs  of  their  cli«itele  by  balancing 
funding  options  and  strategies  that  best 
address  these  needs  with  budgetary 
considerations.  For  example,  some 
providers  are  able  to  offer  more  than  one 
service,  including  the  service  the 
individual  is  entitled  to  receive  from  an 
alternative  provider. 

Congressional  Review 

This  regulation  is  not  a  major  rule  as 
defined  in  5  U.S.C.  chapter  8. 

Assessment  of  Federal  Regulation  and 
Policies  on  Families 

We  certify  that  we  have  made  an 
assessment  of  this  rule's  impact  on  the 
well-being  of  families,  as  required  under 
section  654  of  The  Treasiuy  and  General 
Government  Appropriations  Act  of 
1999.  The  purpose  of  the  TANF  program 
is  to  strengthen  the  economic  and  social 
stability  of  families,  in  part  by 
supporting  the  formation  and 
maintenance  of  two-parent  families  and 
reducing  out-of-wedlock  childbearing. 
This  rule  expands  the  pool  of  providers 
that  States  may  contract  with  in  order  to 
deliver  effective  services  that  support 
the  purpose  of  the  TANF  program. 

Executive  Order  13132 

Executive  Order  13132,  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  government 
officials  in  the  development  of 
regulatory  policies  with  Federalism 
implications.  In  the  NPRM,  we 
specifically  solicited  conunents  bom 
State  and  local  government  officials. 

Comment:  Two  commenters 
specifically  mentioned  that  we  should 
have  consulted  with  State  and  local 
officials  before  the  issuance  of  a  final 
rule. 

Response:  We  believe  that  our 
solicitation  in  the  NPRM  satisfied  the 


Federal  Register /Vol.  68,  No.  189 /Tuesday,  September  30,  2003 /Rules  and  Regidations       56465 


consultation  requirement  of  Executive 
Order  13132.  ACF  provided  a  comment 
period  during  which  time,  the  agency 
heard  from  many  State  welfare  agencies 
and  social  service  departments,  and  the 
rules  have  been  drafted  in  a  maimer 
which  provides  States  flexibility. 
Accordingly,  we  certify  that  the 
requirements  of  Executive  Order  13132 
have  been  satisfied. 

List  of  Subjects  in  45  CFR  Part  260 

Grant  programs-social  programs,  Loan 
programs-social  programs,  Public 
assistance  programs. 

Dated:  September  22,  2003. 
Wade  F.  Horn, 

Assistant  Secretary  for  Children  and  Families. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Sendees. 

XIV.  Final  Rule 

■  For  the  reasons  discussed  above,  title 
45  CFR  chapter  11  is  amended  as  follows: 

PART  260-{AMENDED] 

■  l.The  authority  citation  for  45  CFR 
part  260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  601,  601  note,  603, 
604,  606,  607,  608,  609,  610,  611,  619,  and 
1308. 

■  2.  A  new  §  260.34  is  added  to  read  as 
follows: 

§260.34    When  do  the  Charitable  Choice 
provisions  of  TANF  appiy? 

(a)  These  Charitable  Choice 
provisions  apply  whenever  a  State  or 
local  government  uses  Federal  TANF 
funds  or  expends  State  and  local  funds 
used  to  meet  maintenance-of-.effort 
(MOE)  requirements  of  the  TANF 
program  to  directly  procure  services  and 
benefits  from  non-governmental 
organizations,  or  provides  TANF 
beneficiaries  with  certificates,  vouchers, 
or  other  forms  of  indirect  disbursement 
redeemable  from  such  organizations. 
For  purposes  of  this  section: 

(1)  Direct  funding  or  funds  provided 
directly  means  that  the  government  or 
an  intermediate  orgemization  with  the 
same  duties  as  a  governmental  entity 
under  this  part  selects  the  provider  and 
purchases  the  needed  services  straight 
from  the  provider  (e.g.,  via  a  contract  or 
cooperative  agreement). 

(2)  Indirect  funding  or  funds  provided 
indirectly  means  placing  the  choice  of 
service  provider  in  the  hands  of  the 
beneficiary,  and  then  paying  for  the  cost 
of  that  service  through  a  voucher, 
certificate,  or  other  similar  means  of 
payment. 

(b)(1)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  TANF  as 
long  as  their  Federal  TANF  or  State 


MOE  funded  services  are  provided 
consistent  with  the  Establishment 
Clause  and  the  Free  Exercise  Clause  of 
the  First  Amendment  to  the  United 
States  Constitution. 

(2)  Neither  the  Federal  government 
nor  a  State  or  local  government  in  its 
use  of  Federal  TANF  or  State  MOE 
funds  shall,  in  the  selection  of  service 
providers,  discriminate  for  or  against  an 
organization  that  applies  to  provide,  or 
provides  TANF  services  or  benefits  on 
the  basis  of  the  organization's  religious 
character  or  affiliation. 

(c)  No  Federal  TANF  or  State  MOE 
funds  provided  directly  to  participating 
organizations  may  be  expended  for 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proseljrtization.  If  an  organization 
conducts  such  activities,  it  must  offer 
them  separately,  in  time  or  location, 
bom  the  programs  or  services  for  which 
it  receives  direct  Federal  TANF  or  State 
MOE  funds  under  this  part,  and 
participation  must  be  voluntary  for  the 
beneficiaries  of  those  programs  or 
services. 

(d)  A  religious  organization  that 
participates  in  the  TANF  program  will 
retain  its  independence  from  Federal, 
State,  and  local  governments  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  expend 
Federal  TANF  or  State  MOE  funds  that 
it  receives  directly  to  support  any 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  Among  other  things, 
faith-based  organizations  may  use  space 
in  their  facilities  to  provide  TANF- 
funded  services  without  removing 
religious  art,  icons,  scriptures,  or  other 
symbols.  In  addition,  a  Federal  TANF  or 
State  MOE  funded  religious 
organization  retains  the  authority  over 
its  internal  governance,  and  it  may 
retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(e)  The  participation  of  a  religious 
organization  in,  or  its  receipt  of  funds 
from,  a  TANF  program  does  not  affect 
that  organization's  exemption  provided 
under  42  U.S.C.  2000e-l  regarding 
employment  practices. 

(f)  A  religious  organization  that     , 
receives  Federal  TANF  or  State  MOE 
funds  shall  not,  in  providing  program 
services  or  benefits,  discriminate  against 
a  TANF  applicant  or  recipient  on  the 
basis  of  religion,  a  religious  belief,  a 
refusal  to  hold  a  religious  belief,  or  a 


refusal  to  actively  participate  in  a 
relifnous  practice. 

(gUl)  If  an  otherwise  eligible  TANF 
applicant  or  recipient  objects  to  the 
religious  character  of  a  TANF  service 
provider,  the  recipient  is  entitled  to 
receive  services  from  an  alternative 
provider  to  which  the  individual  has  no 
religious  objection.  In  such  cases,  the 
State  or  local  agency  must  refer  the 
individual  to  an  alternative  provider  of 
services  within  a  reasonable  period  of 
time,  as  defined  by  the  State  or  local 
agency.  That  alternative  provider  must 
be  reasonably  accessible  and  have  the 
capacity  to  provide  comparable  services 
to  the  individual.  Such  services  shall 
have  a  value  that  is  not  less  than  the 
value  of  the  services  that  the  individual 
would  have  received  from  the  program 
participant  to  which  the  individu^  had 
such  objection,  as  defined  by  the  State 
or  local  agency. 

(2)  The  alternative  provider  need  not 
be  a  secular  organization.  It  must  simply 
be  a  provider  to  which  the  recipient  has 
no  religious  objection.  States  may  adopt 
reasonable  definitions  of  the  terms 
"reasonably  accessible,"  "a  reasonable 
period  of  time,"  "comparable," 
"capacity,"  and  "value  that  is  not  less 
than."  We  expect  States  to  apply  these 
terms  in  a  fair  and  consistent  manner. 

(3)  The  appropriate  State  or  local 
governments  that  administer  Federal 
TANF  or  State  MOE  funded  programs 
shall  ensiue  that  notice  of  their  right  to 
alternative  services  is  provided  to 
applicants  or  recipients.  The  notice 
must  clearly  articulate  the  recipient's 
right  to  a  referral  and  to  services  that 
reasonably  meet  the  timeliness, 
capacity,  accessibility,  and  equivalency 
requirements  discussed  above. 

(n)  Religious  organizations  that 
receive  Federal  TANF  and  State  MOE 
funds  are  subject  to  the  same  regulations 
as  other  non-governmental 
organizations  to  account,  in  accordance 
with  generally  accepted  auditing/ 
accounting  principles,  for  the  use  of 
such  funds.  Religious  organizations  may 
keep  Federal  TANF  and  State  MOE 
funds  they  receive  for  services 
segregated  in  a  separate  account  from 
non-governmental  funds.  If  religious 
organizations  choose  to  segregate  their 
funds  in  this  manner,  only  the  Federal 
TANF  and  State  MOE  funds  are  subject 
to  audit  by  the  government  under  the 
program. 

(i)  This  section  applies  whenever  a 
State  or  local  organization  uses  Federal 
TANF  or  State  MOE  funds  to  procure 
services  and  benefits  from  non- 
governmental organizations,  or  redeems 
certificates,  vouchers,  or  other  forms  of 
disbursement  from  them  whether  with 
Federal  funds,  or  State  and  local  funds 


claimed  to  meet  the  MOE  requirements 
of  section  409(a)(7)  of  the  Social 
Security  Act.  Subject  to  the- 
reqiiirements  of  paragraph  (j),  when 
State  or  local  funds  are  used  to  meet  the 
TANF  MOE  requirements,  the 
provisions  apply  irrespective  of  whether 
the  State  or  local  funds  are  commingled 
with  Federal  funds,  segregated,  or 
expended  in  separate  State  programs. 

(j)  Preemption.  Nothing  in  this  section 
shall  be  construed  to  preempt  any 
provision  of  a  State  constitution,  or 
State  statute  that  prohibits  or  restricts 
the  expenditure  of  segregated  or 
separate  State  funds  in  or  by  religious 
organizations. 

(k)  If  a  non-govemmental 
intermediate  organization,  acting  under 
a  contract  or  other  agreement  with  a 
State  or  local  government,  is  given  the 
authority  under  the  contract  or 
agreement  to  select  non-govemmental 
organizations  to  provide  Federal  TANF 
or  MOE  funded  services,  the 
intermediate  organization  must  ensure 
that  there  is  compliance  with  the 
Charitable  Choice  statutory  provisions 
and  these  regulations.  The  intermediate 
organization  retains  all  other  rights  of  a 
non-govemmental  organization  imder 
the  Charitable  Choice  statute  and 
regulations. 

0)  Any  party  which  seeks  to  enforce 
its  right  under  this  section  may  assert  a 
civil  action  for  injunctive  relief 
exclusively  in  an  appropriate  State  court 
against  the  entity  or  agency  that 
allegedly  commits  such  violation. 

(FR  Doc.  03-24291  Filed  9-25-03;  12:15  pm] 

MLUNG  CODE  41S4-in-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
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45  CFR  Part  1050 
Rm  097»-AC13 

Cfiarttabia  Choica  Provisions 
AppHcaMa  to  Programa  Auttiorized 
Under  Itia  Community  Servlcaa  Block 
Grant  Act 

agency:  Administration  for  Children 
and  Families  (ACF),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  Charitable  Choice  statutory 
provisions  in  the  Community  Services 
Block  Grant  Act  ("CSBG  Act").  These 
provisions  apply  to  programs  authorized 
under  the  Act.  including  the 
Community  Services  Block  Grant 


Program,  Trai  ling.  Technical  Assistance 
and  Capacity  iuilding  Program, 
Conmiunity  F^od  and  Nutrition 
Program,  Natii  )nal  Yoiith  Sports 
Program,  and  discretionary  grants  for 
economic  dev  jlopment,  rural 
community  d(  velopment,  and 
neighborhood  innovation,  which  are  all 
administered  by  the  Administration  for 
Children  and  Families  (ACF).  It  is  ACF's 
policy  that,  within  the  framework  of 
constitutional  church-state  guidelines, 
faith-based  organizations  should  be  able 
to  compete  on  an  equal  footing  for 
funding,  and  i  iCF  supports  the 
participation  of  faith-based 
organizations  n  these  programs. 
EFFECTIVE  DATl !:  October  30,  2003. 
FOR  FURTHER  11 IF0RMAT10N  CONTACT: 
Clarence  Carte  r,  Director,  Office  of 
Community  S(  srvices  (OCS), 
Administratio  i  for  Children  and 
Families  (ACI^,  United  States 
Department  oi  Health  and  Human 
Services,  at  (2^)2)  401-9333. 
SUPPLEMENTAf^  INFORMATION:  On 
December  17,  2002,  the  Administration 
for  Children  ai  id  Families  (ACF), 
Department  oi  Health  and  Human 
Services  (HHS|,  published  in  the 
Federal  RegisI  er  (67  FR  77368)  a 
proposed  rule  to  implement  the 
Charitable  Ch(  ice  statutory  provisions 
of  section  679  of  the  Community 
Services  Blocl  Grant  Act  ("CSBG  Act"). 
Title  42  U.S.C  Section  9920.  Section 
679  of  the  CS^  Act  provides  for  the 
participation  of  religious  organizations 
in  programs  authorized  by  ^e  Act.  ACF 
provided  a  60-  day  comment  period  on 
the  proposed  i  ule,  which  ended  on 
Febmary  18,  2  303. 

The  propose  d  rule  was  issued  under 
the  authority  granted  to  the  Secretary  of 
Health  and  Hianan  Services  (the 
Secretary)  by  Title  42  U.S.C.  9901. 
Section  9901  Aithorizes  States  to 
provide  an  opfortunity  for  active 
participation  tty  faith-based  groups,  as 
well  as  other  cnaritable,  private,  and 
neighborhood-pased  organizations,  in 
pro-ams  directed  to  eliminate  poverty. 

Title  n  of  th^  Community 
Opportunities,!  Accountability,  and 
Training  and  Bducation  Services  Act  of 
1998  (COATSIphib.  L.  105-285)  sets 
forth  certain  "Charitable  Choice" 
provisions  claiifying  Federal,  State,  and 
local  authority  to  use  religious 
organizations  to  provide  benefits  and 
services  that  h^lp  families  achieve  self- 
sufficiency  in  programs  authorized 
imder  the  CSMi  Act.  In  addition  to 
giving  families  a  greater  choice  of 
providers,  these  provisions  set  forth 
certain  requireinents  to  ensure  that 
religious  orgai^izations  are  able  to 
compete  on  ani  equal  footing  for  funds 


without  impairing  the  religious 
character  of  such  organizations  and 
without  diminishing  the  religious 
freedom  of  the  CSBG  Act  recipients. 

President  Bush  has  made  it  one  of  his 
Administration's  top  priorities  to  ensure 
that  Federal  programs  are  fully  open  to 
faith-based  and  community  groups  in  a 
manner  that  is  consistent  with  the 
Constitution.  It  is  the  Administration's 
view  that  faith-based  organizations  are 
an  indispensable  part  of  the  social 
services  network  of  the  United  States. 
Faith-based  organizations,  including 
places  of  worship,  nonprofit 
organizations,  and  neighborhood 
groups,  offer  numerous  social  services 
to  those  in  need.  The  Charitable  Choice 
provisions  in  the  CSBG  Act  are 
consistent  with  the  Administration's 
belief  that  there  should  be  an  equal 
opportunity  for  all  organizations,  both 
faith-based  and  npnreligious,  to 
participate  as  partners  in  Federal 
programs  to  serve  Americans  in  need. 

The  Charitable  Choice  provisions  in 
the  CSBG  Act  contain  important 
protections  both  for  religious 
organizations  that  receive  funding,  and 
for  the  individuals  who  receive  their 
services.  This  Final  Rule  implements 
the  Charitable  Choice  provisions 
applicable  to  Federal,  State,  and  local 
governments  when  funding  public  and 
private  organizations — including 
religious  organizations.  This  final  rule  is 
intended  to  ensure  that  the  CSBG  Act 
programs  are  open  to  all  eligible 
organizations,  regeudless  of  their 
religious  affiliation  or  character. 

Response  to  Comments  Received  on  the 
Proposed  Rule 

Thirteen  organizations  submitted 
comments  on  the  proposed  rule.  The 
majority  of  the  comments  were  from 
organizations  that  fociis  on  civil 
liberties  emd/or  separation  of  church 
and  state.  Comments  were  also  received 
from  major  national  religious 
organizations  that  provide  social 
services,  and  also  representatives  of 
conununity  action  agencies  (CAAs). 

While  three  national  religious 
organizations  sum)orted  the  proposed 
rule  as  drafted,  a  majority  of  the 
comments  took  issue  with  major 
provisions,  including  those  designed  to 
keep  religious  activities  separated  from 
social  services,  safeguard  the  identity 
and  functional  options  of  religious 
organizations,  protect  the  rights  and 
options  of  beneficiaries,  and  assure 
appropriate  accounting  of  expended 
funds. 

The  following  is  a  summary  of 
comments  by  issue,  and  the 
Department's  response  to  those 
comments: 
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Eligibility  of  Religious  Organizations 
(Section  1050.3(a)(1)  and  (2)) 

Comments:  Several  comments 
questioned  the  constitutionality  of 
binding  what  could  be  "pervasively" 
religious  organizations.  They  asked  that 
the  rule's  language  be  strengthened  to 
assure  that  religious  programs  that 
receive  public  hmds  for  secular  services 
"provide  such  services  in  a  completely 
secular  manner  and  setting."  Three 
comments  supported  the  proposed  rule 
as  drafted. 

Response:  We  do  not  agree  with  the 
commenters.  Religious  organizations 
that  receive  direct  CSBG  Act  funds 
cannot  use  such  funds  for  inherently 
religious  activities.  These  organizations 
must  ensure  that  religious  activities  are 
separate  in  time  or  location  from  the 
treatment  services  and  they  must  also 
ensure  that  participation  in  such 
religious  activities  is  voluntary. 
Furthermore,  they  are  prohibited  from 
discriminating  against  a  program 
beneficiary  on  the  basis  of  religion  or  a 
religious  belief. 

The  Supreme  Court's  "pervasively 
sectarian"  doctrine — which  held  that 
there  are  certain  religious  institutions  in 
which  religion  is  so  pervasive  that  no 
government  aid  may  be  provided  to 
them,  because  their  performance  of  even 
"secular"  tasks  will  be  infused  with 
religious  purpose — no  longer  enjoys  the 
support  of  a  majority  of  the  Court.  Four 
Justices  expressly  abandoned  it  in 
Mitchell  V.  Helms,  530  U,S.  793,  825- 
829  (2000)  (plurality  opinion),  and 
Justice  O'Connor's  opinion  in  that  case 
set  forth  reasoning  that  is  inconsistent 
with  its  underlying  premises,  see  id.  at 
857-858  (O'Connor,  J.,  concurring  in 
judgment,  joined  by  Breyer,  J.) 
(requiring  proof  of  "actual  diversion  of 
public  support  to  religious  uses").  Thus, 
six  members  of  the  Coml  have  rejected 
the  view  that  aid  provided  to  religious 
institutions  will  invariably  advance  the 
institutions'  religious  purposes,  and  that 
view  is  the  foundation  of  the 
"pervasively  sectarian"  doctrine.  We 
therefore  believe  that  when  current 
precedent  is  applied  to  a  social  service 
program,  or  to  the  CSBG  Act  Charitable 
Choice  provisions,  government  may 
fund  all  service  providers,  without 
regard  to  religion  and  free  of  criteria  that 
require  the  provider  to  abandon  its 
religious  expression  or  character. 

Separating  Religious  Activity  From 
Social  Services  (Section  1050.3(b)) 

Comments:  Most  of  the  comments 
asked  for  alternative  language  to  ensine 
complete  separation  of  religious 
activities  from  secular  activities  being 
provided  by  religious  organizations. 


Several  suggested  changing  the  phrase 
"separated,  in  time  or  location,"  to 
"time  and  location."  Three  comments 
supported  the  rule  as  drafted. 

Response:  The  language  in  the 
proposed  regulation  provides 
appropriate  safeguards  to  separate 
religious  activities  from  secular 
activities  supported  by  programs 
covered  by  diis  statute  and  regidation. 
As  stated  in  the  explanation  of  the 
proposed  rule,  program  funds  that  are 
provided  directly  to  a  participating 
organization  may  not  be  used  to  support 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  If  the  organization 
engages  in  such  activities,  the  activities 
must  be  offered  separately,  in  time  or 
location,  bom  the  programs  or  services 
for  which  it  receives  direct  funding 
under  the  CSBG  Act,  and  participation 
must  be  voluntary  for  the  program 
participants.  This  requirement  ensures 
that  program  funds  provided  directly  to 
religious  organizations  are  not  used  to 
support  inherently  religious  activities. 
Thus,  funds  provided  directly  under  the 
CSBG  Act  to  a  participating  organization 
may  not  be  used,  for  example,  to 
conduct  prayer  meetings,  studies  of 
sacred  texts,  or  any  other  activity  that  is 
inherently  religious.  Additionally, 
organizations  may  not  fund  these 
activities  with  cost  sharing  or  matching 
funds,  which  must  be  used  in  a  manner 
consistent  with  the  federal  funds. 
Moreover,  a  requirement  that 
participating  faith-based  organizations 
separate  their  inherently  religious 
activities  from  HHS-funded  activities  in 
both  time  and  location  would  impose  an 
unnecessarily  harsh  burden  on  small 
religious  organizations,  which  may  have 
access  to  only  one  location  that  is 
suitable  for  the  provision  of  HHS- 
funded  services. 

Independence  of  Religious 
Organizations  (Section  1050.3(c)) 

Comments:  Several  comments 
questioned  the  ability  of  religious 
organizations  to  retain  their  governing 
structures,  which  may  permit 
discrimination  on  the  basis  of  religious 
belief,  when  the  current  CSBG  statute 
calls  for  tripartite  governing  boards  that 
represent  the  broad  community  to  be 
served.  Three  comments  supported  the 
proposed  rule  as  drafted. 

Response:  The  Charitable  Choice 
provisions  must  be  implemented  within 
the  context  of  the  authorizing 
legislation.  The  Community  Services 
Block  Grant  Program  imder  the  CSBG 
Act  contains  specific  requirements 
concerning  CSBG  "eligible  entities." 
The  law  requires  that  all  "eligible 
entities"  in  that  program  adindnisjler 


CSBG  Act  funds  "through  a  tripartite 
board  *  *  *  that  fully  participates  in 
the  development,  planning, 
implementation,  and  evaluation  of  the 
program  to  serve  low-income 
conununities."  (Title  42  U.S.C.  9910). 
Section  9910  further  requires  that  the 
tripartite  board  include  equal 
representation  from  elected  public 
officials,  representatives  of  low-income 
families  in  the  neighborhoods  served, 
and  officials  or  members  of  business, 
industry,  labor,  religious,  law 
enforcement,  education  or  other  major 
groups  interested  in  the  community 
served.  We  believe  that  religious 
oi^ganizations  that  become  "eligible 
entities"  to  receive  CSBG  Act  funding 
can  comply  with  the  board  requirements 
of  the  CSBG  Act  so  long  as  the  members 
of  their  boards  that  oversee  services  and 
programs  funded  by  the  CSBG  Act  are 
truly  representative  of  the  these  three 
constituencies. 

Employment  Discrimination  (Section 
1050.3(d)) 

Comments:  A  majority  of  comments: ' 
(1)  Objected  to  the  proposed  rule 
interpretation  that  religious 
organizations  are  exempt  from  Tide  VII 
of  the  Civil  Rights  Act  diat  prohibits 
employment  discrimination  on  the  basis 
of  religious  belief;  and  (2)  want 
applicable  State  and  local 
antidiscrimination  statutes  to  apply  to 
religious  organizations  receiving  social 
services  funding.  One  comment  objected 
to  the  abihty  of  religious  organizations 
to  discriminate  on  the  basis  of  sexual 
orientation  and  gender  identity.  Three 
comments  support  the  proposed  rule  as 
drafted. 

Response:  The  receipt  of  funds  from 
programs  authorized  in  the  CSBG  Act 
does  not  affect  a  participating  religious 
organization's  exemption  provided 
xmder  42  U.S.C.  2000-e  regarding 
employment  practices.  Tide  VII  of  the 
Federal  Civil  Rights  Act  of  1964 
provides  that  a  religious  organization 
may,  without  running  afoiU  of  Title  Vn, 
employ  individuals  who  share  its 
religious  beliefs.  This  provision  helps 
enable  faith-based  groups  to  promote 
common  values,  a  sense  of  community 
and  imity  of  purpose,  and  shared 
experiences  through  service — all  of 
which  can  contribute  to  a  religious 
organization's  effectiveness.  It  thus 
helps  protect  the  religious  liberties  of 
communities  of  faith.  The  CSBG  Act's 
Charitable  Choice  provisions  expressly 
preserve  a  religious  organization's 
exemption  from  the  religious 
nondiscrimination  provisions  of  Title 
Vn,  42  U.S.C.  9920ft))(3),  and  thus 
reflect  the  recognition  that  a  religious 
organization  may  determine  that,  in 


order  to  define  or  carry  out  its  mission, 
it  is  important  that  it  be  able  to  take  its 
faith  into  accoimt  in  making  ~ 
employment  decisions.  Title  42  U.S.C. 
9918(c)  prohibits  persons  from  being 
excluded  from  participation  in  CSBG- 
funded  programs  or  activities  or  subject 
to  discrimination  based  on  race,  color, 
national  origin,  sex,  age,  or  disability. . 
We  decline  to  impose  additional 
restrictions  by  regulation. 

Protection  of  Beneficiaries  (Section 
1050.3(e)) 

Comments:  Most  comments  asked  for 
alternative  language  that  would  provide 
stronger  protections  for  beneficiaries  of 
social  services  from  being  exposed  to 
religious  ceremonies  or  practices  against 
their  will.  They  recommended  that  the 
language  protect  such  beneficiaries  from 
both  "passive"  as  well  as  "active"  non- 
voluntary religious  participation.  Some 
suggest  removing  the  word  "actively" 
while  others  suggest  adding  the  word 
"passively"  to  the  rule.  Three  comments 
support  the  rule  as  drafted. 

Response:  We  have  chosen  not  to 
accept  the  change  in  response  to  these 
comments.  It  was  not  the  intent  of 
Congress  to  permit  religious 
discrimination  in  the  treatment  of 
beneficiaries,  and  the  CSBG  Act 
charitable  choice  provisions  adequately 
protect  beneficiaries  frt)m 
discrimination.  Although  the  statute 
does  not  specifically  address  this  issue, 
the  fijaal  rule  prohibits  discrimination 
against  beneficiaries  on  the  basis  of 
"religion  or  religious  belief."  This 
phrasing  is  slightly  different  fitjm  that 
in  the  proposed  rule,  but  is 
substantively  similar.  In  addition,  no 
funds  provided  diregtly  to  religious 
organizations  to  provide  assistance 
under  any  program  may  be  used  for 
sectarian  worship,  instruction  or 
proselytization,  and  inherently  religious 
activities  must  be  voluntary  for  program 
beneficiaries.  These  requirements  are 
sufficient  to  protect  the  religious 
freedom  of  beneficiaries. 

Accounting  and  Auditing  Requirements 
(Sections  1050.3(f)  and  (g)) 

Comments:  Several  commenters 
thought  the  language  in  the 
Supplemental  Information  section  of  the 
proposed  rule  needs  to  be  moved  to  the 
rule  itself,  especially  descriptions  of 
what  constitutes  strong  separation  of 
religious  from  secxilar  social  service 
activities  for  purposes  of  auditing, 
recordkeeping,  and  reporting.  Also, 
several  commenters  asked  for 
alternative  language  that  would  clearly 
state  that  Federal,  State  and  local 
funding  for  secular  purposes  must  be 
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separated  and  accounted  for,  andlhat 
State  and  local  laws  apply  in  such  cases. 

Response:  Jhe  language  in  the  rule  is 
clear  and  provides  for  adequate 
accoimting  and  auditing  of  funds.  It  also 
provides  for  appropriate  safeguards  for 
the  fiscal  accountability  of  such 
organizations!  ^^^igi^^us  organizations 
are  subject  to  the  same  statutory  and 
regulatory  provisions  as  other  non- 
governmental organizations  to  account 
for  Federal  funds  in  accordance  with 
generally  accepted  accounting 
principles.  Fc^-  instance,  States 
administering  CSBG  funds  are  obligated 
to  conduct  reviews  of  grantees  as 
provided  in  Sfection  678B  of  the  CSBG 
Act.  Moreover,  each  State  has  an 
obligation  under  Section  678D  of  the 
Act  to  establish  fiscal  control  and 
accoimting  pipcedures  necessary  to 
assure  the  prefer  accounting  of  funds 
paid  to  the  Stite. 

Regulations  applicable  to  the  CSBG 
program  similarly  require  that  States 
manage  and  monitor  grant  and  sub-grant 
activities  supported  by  the  award.  45 
CFR  74.51(a).  Eligible  entities  are  also 
required  to  obtain  audits  by  an 
independent  4uditor  in  accordance  with 
the  Single  Autiit  Act  and  OMB  Circular 
A-133.  45  CFk  74.26(a).  Expenditures 
must  conform  to  the  same  Federal  cost 
principles  tha  t  are  ordinarily  applicable 
to  each  award  in  order  to  be  allowable. 
45  CFR  74.271  a). 

Moreover  v  e  are  authorized  to 
conduct  site  visits  as  warranted.  We 
may  determine  that  such  audits  or 
reviews  are  warranted  based  upon  any 
information  n  ceived  by  the  agency 
which  raises  ^n  issue  concerning  the 
propriety  of  expendittires. 

Religious  oiganizations  are  also 
required  to  senegate  government  funds 
into  a  separata  account,  and  those  funds 
are  subject  to  pudit  by  the  government. 
While  the  CSBC  Act  requires  a  separate 
accoiuit  for  goR^emment  funds  we  note 
that  non-profit  status  is  not  statutorily 
required  in  all  programs  authorized  by 
the  CSBG  Act  Ke.g.,  training  and 
technical  assistance  awards).  We  have 
therefore  deleted  the  definition  of 
religious  organization — i.e.,  "a  non- 
profit organization" — ^from  the 
regulation.  Wt  also  made  this  change  for 
consistency  with  the  CSBG  Act  which 
does  not  define  the  term. 

Religious  Organizations  as 
"IntermediataOrganizations"  (Section 
1050.3(h)) 

Comments:  Several  commenters 
strongly  oppoied  allowing  religious 
organizations  receiving  government 
funds  for  social  services  to  contract  with 
other  organizations  to  provide  these 
services.  The^  questioned  the 


constitutionality  of  this  subcontracting 
possibility  arguing  that  it  creates  a 
situation  in  which  religious 
organizations  are  serving  a  govenmient 
responsibility  of  administration  and  - 
oversight. 

Response:  The  Department  believes 
that  faith-based  organizations  that  are 
designated  as  "eligible  entities"  under 
the  CSBG  Act  are  not  prohibited  from 
operating  in  a  manner  consistent  with 
the  rights  and  responsibilities  afforded 
other  community-based  organizations 
under  the  Act,  including  the 
opportunity  to  contract  with  other 
organizations  to  provide  services  or 
carry  out  other  responsibilities  of  the 
grant.  Religious  groups,  like  any  other 
groups  that  serve  as  intermediate 
organizations,  will  be  subject  to 
generally  applicable  requirements  that 
ensure  the  fair  and  lawful 
administration  of  the  program. 

Vouchers 

Comments:  Discussion  of  the  possible 
use  of  vouchers  in  the  Supplemental 
Information  section  of  the  proposed  rule 
caused  several  commenters  to  contend 
that  the  recent  Supreme  Court  decision 
on  educational  vouchers  would  require 
several  conditions  not  discussed  or 
provided  for  in  the  proposed  rule:  (1) 
Availability  of  choice  through  an 
alternative  service  provider  that  is  not  a 
religious  organization;  and  (2)  Clear 
notification  to  a  beneficiary  that  they 
had  a  choice  of  receiving  comparable 
service  in  a  non-religious  organization 
setting.  Comments  either  suggested  that 
the  rule  require  the  availability  of 
alternative  service  choices,  or  objected 
to  the  fact  that  by  providing  funds  to 
religious  organizations,  a  situation  was 
created  in  which  competing  services 
would  have  to  be  created  at 
considerable  expense,  or  wanted 
stronger  language  regarding  notification 
to  beneficiaries  that  they  had  a  choice 
of  service  providers. 

Response:  Mention  of  vouchers  in  the 
Supplemental  Information  section  of  the 
proposed  rule  was  offered  as  an 
example  of  how  a  potential  beneficiary 
might  approach  a  faith-based 
organization  for  services,  and  was  not 
intended  to  form  the  basis  for 
establishing  in  this  rulemaking  criteria 
for  social  service  voucher  programs. 
Further,  since  vouchers  are  not 
currently  used  in  programs  funded  by 
the  CSBG  Act,  we  anticipate  few  or  no 
situations  in  which  the  issues  raised  by 
commenters  would  apply. 

Regulatory  Procedures 

Comments:  One  commenter  viewed 
the  proposed  rule  as  a  "major 
regulation,"  thereby  requiring  a 
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regulatory  flexibility  analysis,  and 
subjected  to  the  report  requirements, 
pre-issuance  assessment,  and 
congressional  review  that  are  mandatory 
by  statute. 

Response:  The  Department  does  not 
agree  that  this  is  a  "major  regulation" 
thereby  requiring  a  regulatory  flexibility 
analysis  and  subjecting  it  to  reporting 
requirements,  pre-issuance  assessment, 
and  congressional  review  that  are 
mandated  by  statute  in  certain 
circumstances.  As  indicated  in  the 
following  section,  this  rule  does  not 
require  the  collection  of  new 
information,  nor  does  it  call  for  the 
creation  of  programs  or  services  beyond 
those  currently  being  provided.  Rather, 
it  establishes  conditions  of  participation 
for  faith-based  organizations  for 
programs  and  services  already  being 
funded  through  the  CSBG  Act. 

Paperwork  Reduction  Act  of  1995 

No  new  information  collection 
requirements  are  imposed  by  these 
regulations,  nor  are  any  existing 
requirements  changed  as  a  result  of  their 
promulgation.  Therefore,  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  regarding  reporting  and  record 
keeping,  do  not  apply. 

Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U^S.C. 
605(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  that 
this  rule  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Regulatory  Impact  Analysis 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensiue  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  rule  is 
considered  a  "significant  regulatory 
action"  under  3(f)  of  the  Executive 
Order,  and  therefore  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditiue  by  State,  local,  and_ Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 


The  Department  has  determined  that 
this  rule  would  not  impose  a  mandate 
that  will  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 

Congressional  Review 

This  regulation  is  not  a  major  rule  as 
defined  in  5  U.S.C.  chapter  8. 

Assessment  of  Federal  Regulation  and 
Policies  on  Families 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999  requires  Federal  agencies  to 
determine  whether  a  proposed  policy  or 
regulation  may  affect  family  well-being. 
If  the  agency's  determination  is 
affirmative,  then  the  agency  must 
prepare  an  impact  assessment 
addressing  seven  criteria  specified  in 
the  law.  These  regulations  will  not  have 
an  impact  on  family  well-being  as 
defined  in  the  legislation. 

Executive  Order  13132 

Executive  Order  13132,  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  government 
officials  in  the  development  of 
regulatory  policies  with  federalism 
implications.  Consistent  with  Executive 
Order  13132,  we  specifically  solicited 
comment  from  State  and  local 
government  officials  on  this  rule. 

Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  6,  2000)  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  Although  it  is  not  clear 
that  the  rule  will  have  tribal 
implications,  we  specificEilly  solicited 
comments  on  this  rule  from  tribal 
officials. 

List  of  Subjects  in  45  CFR  Part  1050 

Grant  programs-social  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93569  Community  Services 
Block  Grant) 

Dated:  September  22,  2003. 
Wade  F.  Horn. 

Assistant  Secretary  for  Children  and  Families. 
Tommy  G.  Thompson, 

Secretary  of  Health  and  Human  Sendees. 

■  For  the  reasons  discussed  above,  we 
are  adding  to  45  CFR  chapter  X  a  new 
part  1050  to  read  as  follows: 

I 


PART  1050— CHARITABLE  CHOICE 
UNDER  THE  COMMUNITY  SERVICES 
BLOCK  GRANT  ACT  PROGRAMS 

Sec. 

1050.1  Scope. 

1050.2  Definitions. 

1050.3  What  conditions  apply  to  the 
Charitable  Choice  provisions  of  the 
CSBG  Act? 

Authority:  42  U.S.C.  9901  et  seq. 

§1050.1    Scope. 

This  part  applies  to  programs 
authorized  imder  the  Community 
Services  Block  Grant  Act  (CSBG  Act). 
Title  42  U.S.C.  9901,  9913,  9920,  9921, 
9922, 9923. 

§1050.2    Deflnttions. 

Applicable  program  means  any 
program  authorized  under  Title  11  of  the 
Community  Opporttmities, 
Accoiuitability,  and  Training  and 
Education  Act  of  1998,  42  U.S.C.  9901, 
et  seq. 

Direct  funding,  directly  funded  or 
funding  provided  directly  means 
fimding  that  is  provided  to  an 
organization  directly  by  a  governmental 
entity  or  an  intermediate  organization 
that  has  the  same  duties  as  a 
governmental  entity,  as  opposed  to 
funding  that  an  organization  recei\Les  as 
a  result  of  the  genuine  and  independent 
private  choice  of  a  beneficiary. 

Intermediate  organization  means  an 
organization  that  is  authorized  by  the 
terms  of  a  contract,  grant  or  other 
a^ement  with  the  Federal 
Government,  or  a  State  or  local 
government,  to  select  other  non- 
governmental organizations  to  provide 
assistance  under  an  applicable  program. 
For  example,  when  a  State  uses  CSBG 
Act  funds  to  pay  for  technical  assistance 
services  provided  by  a  private  entity 
and  also  authorizes  that  entity  to 
subcontract  for  a  portion  of  the 
technical  assistance  effort,  the  private 
entity  is  an  intermediate  organization. 

Program  beneficiary  or  tecipient 
means  an  individual  who  receives 
services  imder  a  program  funded  in 
whole  or  part  by  an  applicable  program. 

Program  participant  means  a  public 
or  private  entity  that  has  received 
-financial  assistance  imder  an  applicable 
program. 

§1050.3    What  conditions  apply  to  the 
Charitable  Choice  proviaions  of  the  CSBG 
Act? 

These  Charitable  Choice  provisions 
apply  whenever  the  Federal 
govermnent,  or  a  State  or  local 
government,  uses  funds  under  the  CSBG 
Act  to  provide  awards,  contracts,  or 
other  assistemce  under  any  program 
authorized  in  the  Community  Services 
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Block  Grant,  42  U.S.C.  9901.  et  seq. 
Additionally,  these  provisions  apply 
whenever  an  intennediate  organization 
acting  under  a  contract,  grant,  or  other 
agreement  with  a  Federal,  State,  or  local 
government  entity  selects 
nongovernmental  organizations  to 
provide  assistance  under  any  of  the 
programs  authorized  imder  the 
Community  Services  Block  Grant  Act. 
^     (a)(1)  Religious  organizations  are 
eligible,  on  the  same  basis  as  any  other 
organization,  to  participate  in  the 
applicable  programs  as  long  as  they  use 
program  funds  consistent  with  the 
Establishment  Clause  and  the  Free 
Exercise  Clause  of  the  First  Amendment 
to  the  United  States  Constitution. 

(2)  Neither  the  Federal  government 
nor  a  State  or  local  government 
receiving  funds  under  an  applicable 
program  shall  discriminate  against  an 
organization  that  applies  to  provide,  or 
provides,  services  or  benefits  on  the 
basis  of  the  orgaiization's  religious 
character  or  affiliation. 

tb)  No  program  participant  that 
receives  direct  funding  imder  an 
applicable  program  may  expend  the 
program  funds  for  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  If  an 
organization  conducts  such  activities,  it 
must  offer  them  separately,  in  time  or 
location,  from  the  programs  or  services 
directly  funded  imder  any  applicable 
program,  and  participation  must  be 
volimtary  for  program  beneficiaries. 

(c)  A  religious  organization  that 
participates  in  an  applicable  program 


will  retain  its  independence  from 
Federal,  State,  and  local  governments 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice  andiexpression  of  its  religious 
beliefs,  provided  that  it  does  not  expend 
any  direct  fielding  under  the  applicable 
program  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  prosel3^ization. 
Among  othei  things,  religious 
organizations  may  use  space  in  their 
facilities  to  nrovide  services  funded 
under  an  applicable  program  without 
removing  religious  art,  icons,  scriptures, 
or  other  sjnoi^ols.  In  addition,  such  a 
religious  org^zation  retains  the 
authority  ovi  >r  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organizationfs  name,  select  its  board 
members  on  b  religious  basis,  and 
include  reliaous  references  in  its 
organization  s  mission  statements  and 
other  governing  documents. 

(d)  The  pahicipation  of  a  religious 
organization  kn,  or  its  receipt  of  funds 
from,  an  applicable  program  does  not 
affect  that  organization's  exemption 
provided  under  42  U.S.C.  2000e-l 
regarding  einployment  practices. 

(e)  A  relig^us  organization  that        , 
receives  funds  under  an  applicable 
program,  shall  not,  in  providing 
program  services  or  benefits, 
discriminate  Ugainst  a  program 
beneficiary  or  prospective  program 
beneficiary  a  n  the  basis  of  religion  or  a 
religious  bel:  ef. 

(i)  Religioi  s  organizations  that  receive 
funds  under  m  applicable  program  are 


subject  to  the  same  regulations  as  other 
nongovernmental  organizations  to 
account,  in  accord^ce  with  generally 
accepted  auditing  and  accounting 
principles,  for  the  use  of  such  funds.  In 
addition,  religious  organizations  are 
required  to  keep  any  Federal  funds  they 
receive  for  services  segregated  in  a 
separate  accoimt  from  non-Federal 
funds.  Only  the  segregated  government 
funds  are  subject  to  audit  by  the 
government  under  the  applicable 
program. 

(g)  If  a  State  or  local  government 
contributes  its  own  funds  to  supplement 
CSBG  Act  funded  activities,  the  State  or 
local  government  has  the  option  to 
segregate  the  Federal  funds  or 
commingle  them.  However,  if  the  funds 
are  commingled,  the  Charitable  Choice 
provisions  apply  to  all  of  the 
commingled  funds. 

(h)  If  a  nongovernmental  intermediate 
organization,  acting  under  a  grant 
contract,  or  other  agreement  with  the 
Federal,  State  or  local  government,  is 
given  the  authority  to  select 
nongovernmental  organizations  to 
provide  services  imder  an  applicable 
program,  then  the  intermediate 
organization  must  ensine  that  there  is 
compliance  with  these  Charitable 
Choice  provisions.  The  intermediate 
organization  retains  all  other  rights  of  a 
nongovernmental  organization  tmder 
the  Charitable  Choice  provisions. 

[FR  Doc.  03-24290  Filed  9-25-03;  12:15  pm] 
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DEPARTMENT  OF  EDUCATION 
RIN182»-2A28 

Sp«cM  Dwnonstration  Program*— 
Modal  Demonstration  Projects— 
Mentoring  for  TranaltkNvAge  Youth 
and  Young  Adults  WHti  Disabilities 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACnON:  Notice  of  final  priority,    . 

definitions,  and  application 

requirements. 

SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  ai^nounces  a  priority, 
definitions,  and  application 
requirements  for  Special  Demonstration 
Programs — Model  Demonstration 
Projects — Mentoring  for  Transition- Age 
Youth  and  Young  Adults  With 
Disabilities.  The  Assistant  Secretary 
may  use  this  priority,  definitions,  and 
application  requirements  for 
competitions  in  fiscal  year  (FY)  2003 
and  later  years.  We  take  this  action  to 
focus  attention  on  an  area  of  national 
need.  We  intend  the  priority  to  increase 
meaningful  pbstsecondary  education 
and  quality  employment  outcomes 
through  a  mentoring  system  within 
State  vocational  rehabilitation  (VR) 
agencies. 

EFFECTIVE  DATE:  This  priority, 
definitions,  and  application 
requirements  are  effective  September 
30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alfreda  Reeves.  Telephone:  (202)  205- 
9361  or  via  Internet: 
Alfreda.Reeves@ed.gov. 

Or  Pamela  Martin.  Telephone:  (202) 
205-8494  or  via  Internet: 
Pamela.MaTtin@ed.gov. 

Both  individuals  may  be  reached  at 
the  U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3314, 
Switzer  Building,  Washington,  DC 
20202-2645. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiota(>e,  or  computer  diskette)  on 
request  to  one  of  the  contact  persons 
listed  tinder  FOR  FURTHER  INFORMATION 
CONTACT. 

'.  SUPPLBIENTARY  MFORMATION:  These 
model  demonstration  projects  would 
test  whether  increases  in  meaningful 
postsecohdary  education  and  quality 
employment  outcomes  can  be  achieved 
through  the  use  of  mentors  by  State  VR 
agencies. 


The  authority  for  these  projects  is  in 
title  in,  sectiob  303(b)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act)  (29  tJ.S.C.  762(b)(3)).  Under 
this  competition  the  Assistant  Secretary 
makes  awards  to  State  VR  agencies. 

The  educational  and  employment 
achievements!  of  youth  and  young  adults 
with  disabilities  lag  significantly  behind 
those  of  their  beers  without  disabilities. 
The  Office  of  Special  Education 
Programs  reports  that  only  57.4  percent 
of  youth  with  disabilities  graduate  from 
high  school  v«th  a  standard  diploma.  In 
addition,  the  final  Report  of  the 
Presidential  TJask  Force  on  Employment 
of  Adults  witi  Disabilities,  July  2002, 
estimates  that  only  one-third  of  youth 
and  young  adults  with  disabilities 
receive  appropriate  job  training  and 
assistance.  Soine  of  the  barriers  to 
autonomy  and  achievement 
encoimtered  by  youth  and  young  adults 
with  disabilities  include  uncoordinated 
approaches  toi  transition  across  service 
systems,  disc(  mtinuity  between  schools 
and  adult  diss  bility  services,  poor 
preparation  oi  teens  for  adult  life,  lack 
of  incentives  or  supports  for  early 
transition  planning,  and  lack  of  school 
and  commun^  supports. 

For  transitioning  youth  and  yoimg 
adults  with  disabilities,  developing 
positive  self-cpnfidence,  resilience,  and 
an  expectatioB  for  achievement  in  a 
competitive,  high-quality  career  must 
take  place  ear|y  in  their  academic 
career.  Mentors  or  role  models  with 
whom  students  can  identify,  and  who 
have  shared  interests,  can  have  a 
positive  impact  that  will  last  a  lifetime. 
These  individuals  can  play  a  vital  role 
in  eliminating  barriers  to  autonomy, 
community  idtegration,  and 
achievement  l^y  motivating  youth  and 
yoimg  adults  ivith  disabilities  to 
develop  social  competence,  academic 
motivation,  career  awareness,  and  other 
appropriate  sttills  needed  for 
employment  and  independent  living. 
Successful  mentoring  programs  imder 
this  model  depionstration  program  will 
provide  appropriate  supports,  based  on 
the  individual 's  unique  strengths, 
priorities,  con  zeros,  abilities, 
capabilities,  ii  iterests,  and  informed 
choice.  An  ov  jrall  objective  of  the 
mentoring  pre  gram  is  to  encourage 
youth  and  yoi  ng  adults  with  disabilities 
in  meeting  an  1  achieving  a  desired 
optimal  careei  goal  or  postsecondary 
education. 

We  publish  sd  a  notice  of  proposed 
priority,  definitions,  and  application 
requirements  for  this  program  in  the 
Federal  Register  on  August  5,  2003  (68 
FR  46422).  Ex  :ept  for  minor  editorial 
and  technical  revisions,  there  are  no 
differences  be  rween  the  notice  of 


proposed  priority,  definitions,  and 
application  requirements  and  this  final 
notice. 

Anal]rsis  of  Comments  and  Changes 

In  response  to  om-  invitation  in  the 
notice  of  proposed  priority,  definitions, 
and  application  requirements,  six 
parties  submitted  comments.  An 
analysis  of  the  conmients  and  of  any 
changes  in  the  priority,  definitions,  and 
application  requirements  since 
publication  of  the  proposed  notice 
follows. 

Generally,  we  do  net  address 
technical  and  other  minor  changes — and 
suggested  changes  the  law  does  not 
authorize  us  to  make  imder  the 
applicable  statutory  authority. 

Comment:  Two  commenters 
supported  the  priority  as  written.  One 
stated  that  the  priority  should  retain  the 
requirement  for  involvement  by 
consumer-controlled  organizations, 
since  these  organizations  are  better  at 
ensuring  that  disabled  individuals 
receive  significant  encouragement  to 
achieve  their  highest  level  potential.  In 
addition,  this  commenter  supported  the 
definition  of  "mentor"  as  it  appears  in 
the  notice  of  proposed  priority, 
definitions,  and  application 
requirements.  The  second  commenter 
stated  that  research  demonstrates  that 
there  is  a  greater  potential  for  success  if 
consumers  are  involved  and,  thus,  the 
commenter  supports  the  requirement 
that  applicants  collaborate  with 
consumer-controlled  organizations. 

Discussion:  We  agree  that  consumer 
involvement  is  essential  to  the  design  of 
the  demonstration  projects  funded 
imder  this  priority  and  that  consumer- 
controlled  organizations  may  be  best 
situated  to  identify  and  provide 
appropriate  mentors  for  transition-age 
youth  and  yoimg  adults  with 
disabilities. 

Change:  None. 

Comment:  Three  commenters  stated 
that  we  are  excluding  a  vast  array  of 
individuals  with  diverse  backgrounds 
that  could  serve  as  exceptional  mentors 
by  limiting  mentors  to  individuals  with 
disabilities.  One  of  these  conunenters 
suggested  revising  the  definition  of 
"mentor"  and  "mentoring"  to  mean  a 
more  successful,  experienced  person, 
preferably  with  a  disability.  Another  of 
these  commenters  suggested  expanding 
the  definition  of  "mentor"  and 
"mentoring"  to  include  parents  of 
disabled  youth.  The  third  objection  to 
the  definition  of  mentor  suggested  that 
it  should  include  both  adults  who  have 
disabilities  and  adults  who  do  not  have 
disabilities.  This  commenter  believes 
that  it  is  a  challenge  to  recruit  and  retain 
qualified  adult  mentors  from  the  general 
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population  let  alone  requiring  that  those 
mentors  have  a  condition  that  the 
Department  of  Education  would  define 
as  a  disability. 

Discussion:  We  believe  that  mentors 
with  whom  students  can  identify,  and 
who  have  shared  interests,  can  play  a 
vital  role  in  eliminating  barriers  to 
autonomy,  community  integration,  and 
achievement.  Connecting  individuals 
with  mentors  who  have  disabilities  and 
who  possess  practical  knowledge  and 
firsthand  experience  in  achieving  high- 
quality  employment  and  independence 
will  greatly  assist  those  individuals  to 
make  positive  and  acciuate  choices 
regarding  their  programs  and  their  lives. 
Mentors  not  only  offer  critical  guidance 
and  information,  but  also  serve  as 
positive  role  models  of  independence 
and  success.  We  are  currently  reviewing 
the  applications  we  received  under  this 
competition  for  this  year  and  intend  to 
assess  the  response  to  this  definition  of 
mentor,  and  other  issues  on  which  we 
received  comments,  in  determining 
whether  changes  are  needed  in  future 
competitions. 

Changes.  None. 

Comment:  One  commenter  suggested 
that  the  term  "consiuner-controlled" 
organization  be  revised  to  "consumer- 
focused"  organization  and  that  the 
requirement  that  a  majority  of  the 
officers  and  members  of  the  board  of 
directors  be  individuals  with  disabilities 
be  deleted. 

Discussion:  Consiuner-controUed 
organizations  are  an  invaluable  resource 
for  State  VR  agencies  in  empowering 
persons  with  disabilities  to  achieve  their 
employment  and  independent  living 
goals.  Consumer-controlled 
organizations  represent  the  collective 
voice  and  experiences  of  their  members 
(individuals  with  disabilities)  who  have 
practical  knowledge  and  firsthand 
experience  in  achieving  high-quality 
employment  and  independence.  These 
organizations  are  a  concentrated  soiuce 
of  successful  individuals  with 
disabilities  who  are  committed  to 
assisting  other  consumers  to  achieve 
their  personal  and  professional  goals, 
specializing  ih  empowering  individuals 
with  disabilities  to  achieve 
independence  and  self-sufficiency.  By 
requiring  that  a  majority  of  the  officers 
and  members  of  the  board  of  directors 
be  individuals  with  disabilities,  we 
ensure  that  the  organization  is  truly 
consumer-controlled  and  vests  power 
and  authority  in  individuals  with 
disabilities  themselves.  As  stated 
earlier,  we  will  assess  the  proposals  we 
received  to  determine  whether  the 
model  and  definitions  reflected  in  the 
priority  are  workable  and  yield  an 


adequate  number  of  high  quality 
applications. 

Changes:  None. 

Comment:  Two  commenters 
expressed  concern  about  limiting  the 
eligibility  under  this  competition  to  VR 
agencies,  and  one  furth«'  objected  to  the 
requirement  to  involve  consumer- 
controlled  organizations.  One 
commenter  stated  that  consumer 
organizations,  by  design,  are  more 
capable  of  matching  mentees  with 
appropriate  mentors,  and  that  these 
organizations  should  be  the  grantee,  not 
the  VR  agency.  The  other  commenter 
also  objected  to  limiting  eligibility  to  VR 
agencies  and  believes  that  the- 
Department  shoidd  not  require  the 
involvement  of  consiuner-controUed 
organizations  but  should  focus  on 
reaching  out  to  include  institutions  of 
higher  education,  chambers  of 
commerce,  community  and  faith-based 
organizations  and  State  and  local 
workforce  boards.  The  active 
involvement  of  State  and  local 
workforce  boards  as  well  as  chambers  of 
commerce  is  critical  because  of  their 
strong  ties  to  business  and  industry. 

Discussion:  We  have  limited 
eligibility  under  this  competition  to 
State  VR  agencies  in  order  to  create 
systemic  change  m  the  VR  system.  The 
goal  of  these  demonstrations  is  to 
improve  services  to  consiuners  of  VR 
services  through  the  development  of 
models  that  can  be  implemented  by 
State  VR  agencies.  The^riority  requires 
that  VR  agencies  clevly  describe  how 
the  project  will  collaborate  with 
consumer-controlled  organizations  that 
have  in-depth  knowledge  of  the 
rehabilitation  process,  the  outreach 
methods  used  to  select  project 
participants,  and  the  criteria  by  which 
individuals  with  disabilities  will  be 
recruited  as  mentors  by  the  consiuner- 
controUed  organizations.  We  asked  for 
specific  comment  on  the  requirement  to 
collaborate  with  a  consiuner-controUed 
organization,  and  we  will  assess  the 
response  to  this  requirement  in 
conjunction  with  our  review  of  the 
apphcations  that  were  received  under 
this  competition  for  this  year. 

Change:  None. 

Comment:  One  commenter  suggested 
that  this  priority  should  not  be  limited 
to  serving  youth  with  disabiUties,  but 
should  include  youth  who  do  not  have 
disabilities  for  integration  purposes. 

Discussion:  WhUe  we  see  the 
importance  of  integrated  settings  and 
initiatives,  we  are  restricted  legislatively 
to  serving  individuals  with  disabilities. 
The  Act,  which  is  the  Federal  law  and 
basis  for  this  priority,  is  meant  to  serve 
and  empower  individuals  with 
disabilities  so  that  they  may  maximize 


employment,  economic  self-sufficiency, 
independence,  and  inclusion  and 
integration  into  society.  Funds 
authorized  for  grant  funding  under  the 
Act  must  be  used  for  the  benefit  of 
individuals  with  disabUities. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  allow  for  the 
expenditure  of  funds  for  the  purpose  of 
enabling  transition-age  youth  and  young 
adults  with  disabilities  to  access 
information  such  as  newspapers, 
computers,  BraUle,  note  taking  devices, 
etc.  The  commenter  stated  that  statistics 
show  that  people  who  have  daily  access 
to  current  events,  social  activities,  and 
economic  changes  have  a  better  chance 
to  achieve  a  high  emplojmient  outcome. 

Discussion:  The  purpose  of  this 
priority  is  to  establish  mentoring  models 
that  provide  appropriate  supports  for 
transition-age  youth  and  young  adults 
with  disabilities.  Since  transition-age 
youth  and  young  adults  with  disabilities 
to  be  served  under  these  demonstrations 
will  be  VR  consumers,  mentors  working 
with  VR  counselors  could,  if 
appropriate  for  the  consumer,  identify 
the  need  to  access  information  as  a 
service  within  the  consumer's 
Individuahzed  Plan  for  Employment 
The  Rehabilitation  Services 
Administration  (RSA)  would  view  this 
expense  as  allowable  and  would  assess 
the  merits  of  aU  expenses  and  activities 
identified  within  an.appUcation 
submitted  for  funding  underthis 
priority. 

Changes:  None. 

Note:  This  notice  does  not  solicit 
applicatioiis.  In  any  year  in  which  we  choose 
to  use  this  priority,  definitions,  and 
application  requirements,  we  invite 
apphcations  through  a  notice  in  the  Federal 
Register.  When  inviting  applications  we 
designate  the  priority,  definitions,  and 
application  requirements  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
competitive  preference  priority  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the.  extent  to 
which  the  application  meets  the  competitive 
priority  (34  CFR  75.105{c)(2)(i));  or  (2) 
selecting  an  appUcation  that  meets  the 
competitive  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an  invitational 
priority  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  invitational 
priority  a  competitive  or  absolute  preference 
over  other  applications  (34  CFR  75.105(c)(1)). 
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Priority 

Model  Demonstration  Projects — 
Mentoring  for  Transition-Age  Youth  and 
Young  Adults  With  Disabilities 

Under  34  CFR  75.105(b)(2)(v)  and  34 
CFR  373.6(b)(2)  and  (c)(8).  this  priority 
supports  projects  that  demonstrate 
mentoring  models  focusing  on 
transitioning  youth  and  young  adults 
Mrith  disabilities  that  will  be  effective  in 
increasing  meaningful  conuniuiity 
integration,  postsecondary  education, 
and  employment  outcomes.  The 
mentoring  models  developed  under  this 
program  must  incorporate  effective, 
research-based  mentoring  methods.  An 
external  evaluation  of  these  projects  will 
be  initiated  in  FY  2004.  The  projects 
must  cooperate  with  the  external 
evaluator  including  establishing  a 
common  data  system. 

A.  Definitions 

Mentor  means  a  more  successful, 
experienced  person  with  a  disability, 
who  can  be  most  appropriately  matched 
with  the  youth  with  a  disability  and 
who  can  impart  advice,  support,  insight, 
and  knowledge  on  employment  and 
other  life  activities  to  a  less  experienced 
person.  State  VR  agencies  should  match 
mentors  and  mentees  using  the  best 
individualized  information  possible. 

Mentoring  means  the  act  of  a  more 
successful,  experienced  person  or 
persons  with  a  disability,  working  with 
a  less  experienced  youth  or  yoimg  adult, 
or  a  group  of  individuals,  by  providing 
guidance  in  the  form  of  teaching  and 
support,  encouraging  and  motivating, 
assisting  with  career  and  professional 
development,  assisting  with  goal 
achievement,  and  linking  the  less 
experienced  youth  to  others  who  can 
help  enhance  growth  and  development. 

Youth  and  young  adults  with 
disabilities,  as  de&ied  in  34  CFR  373.4, 
means  individuals  with  disabilities  who 
are  between  the  ages  of  16  and  26 
inclusive  when  entering  the  program. 

Consumer-controllea  organization  is 
an  organization  that  vests  power  and 
authority  in  individuals  with 
disabilities  and  a  majority  of  the  officers 
and  members  of  the  board  of  directors 
are  individuals  with  disabilities. 

B.  General  Requirements  for  Applicants 

These  model  demonstration  projects 
must  focus  on  research-based  mentoring 
methods  that  provide  appropriate 
supports  for  transition-age  youth  and 
young  adults  with  disabilities.  The 
projects  must  demonstrate  research- 
based  mentoring  models  that  will  be 
efiiactive  in  increasing  meaningful 
community  integration,  postsecondary 
education,  aiid  employment  outcomes 


through  CO  laboration  between  State  VR 
agencies  ai  id  consmner-controUed 
organizatic  ns.  To  meet  the  requirements 
an  applicaj  it  must — 

(1)  Desci  ibe  the  manner  in  which 
mentoring  will  increase  academic 
achieveme  it,  participation  in 
postseconqary  education,  and  high- 
quality  employment  outcomes  for 
transitioniig  youth  and  young  adults 
with  disabilities  by  including 
informatio^  on  the  expected  impact  and 
outcomes  of  the  project.  More  ' 
specifically,  an  applicant  must  project  a 
goal  of  how  many  youth  and  young 
adults  witli  disabilities  will  transition 
into  postsecondary  education  or  will 
achieve  high-quality  employment 
outcomes.  Xn  applicant  also  must  be 
specific  about  what  data  it  will  collect 
in  order  to  ineasure  project  outcomes 
against  thegoal; 

(2)  Describe  the  research-based 
mentoring  models  that  will  be 
demonstrated  through  its  project; 

(3)  Describe  clear  program  goals  and 
intended  program  outcomes  and  well- 
defined  operational  guidelines  that  will 
support  these  goals; 

(4)  Describe  how  the  project  will 
coUaboratej  with  consumer-controlled 
organizations  that  have  in-depth 
knowledge  of  the  rehabilitation  process, 
the  outreacii  methods  used  to  select 
project  participants,  and  the  criteria  by 
which  individuals  with  disabilities  will 
be  recruited  as  mentors  by  the 
consumer-aontroUed  organizations; 

(5)  Describe  how  the  proposed  project 
will  increase  self-advocacy,  high-level 
personal  arid  career  expectations, 
decisionmaking,  and  adjustment  to 
disability  of  the  mentored  individuals. 
At  a  mininium.  the  project  must 
describe  how  mentors  will  help 
consumers-f- 

(a)  navigite  through  service  delivery 
systems;  and 

(b)  develop  and  improve  self- 
confidencei  community  integration 
skills,  work  skills,  self-determination 
skills,  advocacy,  and  decisionmaking; 

(6)  Describe  the  design  and 
implementation  of  an  internal 
evaluation  plan  for  which — 

(a)  The  methods  of  evaluation  are 
thorough,  feasible,  and  appropriate  to 
the  goals,  opjectives,  and  outcomes  of 
the  project;! 

(b)  The  niethods  of  evaluation  include 
the  use  of  (dbjective  performance 
measures  tftat  are  clearly  related  to  the 
intended  oiltcomes  of  the  project  and 
will  produ(  e  quantitative  and 
qualitative  iata  to  the  extent  possible; 

(c)  The  n  ethods  of  evaluation  will 
provide  pe^ormance  feedback  and 
permit  peribdic  .assessment  of  progress 


toward  achieving  intended  outcomes; 
and 

(d)  The  methods  of  evaluation  will  be 
consistent  with  and  can  support  the 
program  assessment  that  will  be    . 
implemented  by  RSA;  and 

(7)  Include  a  plan  to  widely 
disseminate  the  results  of  the  project, 
including  any  mentoring  methods  that 
demonstrated  positive  results,  so  the 
mentoring  model  may  be  adapted, 
replicated,  or  integrated  into  other  State 
VR  agencies  and  disability 
organizations. 

Waiver  of  Delayed  Effective  Date 

The  Administrative  Procedure  Act 
requires  that  a  proposed  rule  be 
published  at  least  30  days  before  its 
effective  date,  except  as  otherwise 
provided  for  good  cause  (3  U.S.C. 
553(d)(3)).  In  order  to  make  timely  grant 
awards,  the  Secretary  has  determined 
that  a"  delayed  effective  date  is 
impracticable. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  part  373. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  en  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.235Q,  Special  Demonstration 
Programs — Model  DiBmonstration  Projects — 
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Mentoring  for  Transition- Age  Youth  and 
Young  Adults  With  DisabiUties). 

Program  Authority:  29  U.S.C.  773(b). 


Dated:  September  25,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  03-24706  Filed  9-29-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

CMitora  for  MMllcare  &  Medicaid 
Sarvlcas 

[CM&-1233-M] 

RIN  (M38-AM67 

Madicare-Prognim;  Hospice  Wage 
Index  for  Fitcai  Year  2004 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  {CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
annual  update  to  the  hospice  wage 
index  as  required  by  statute.  This  fiscal 
year  2004  update  is  effective  from 
October  1,  2003  through  September  30, 
2004.  The  wage  index  is  used  to  reflect 
local  differences  in  wage  levels.  The 
hospice  wage  index  methodology  and 
values  are  based  on  recommendations  of 
a  negotiated  rulemaking  advisory 
committee  and  were  originally 
published  in  the  August  8, 1997  Federal 
Register. 
ffFECnVE  DATES  October  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Deutsch.  (410)  78&-9462. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Hospice  care  is  an  approach  to 
treatment  that  recognizes  that  the 
impending  death  of  an  individual 
warrants  a  change  in  the  focus  from 
curative  care  to  palliative  care  (relief  of 
pain  and  other  uncomfortable 
symptoms).  The  goal  of  hospice  care  is 
tolielp  terminally  ill  individuals 
continue  life  with  minimal  disruption  to 
normal  activities  while  remaining 
primarily  in  the  home  environment.  A 
hospice  uses  an  interdisciplinary 
approach  to  deliver  medical,  social, 
psychological,  emotional,  and  spiritual 
services  through  use  of  a  broad 
spectrum  of  professional  and  other 
caregivers,  with  the  goal  of  making  the 
individual  as  physically  and 
emotionally  comfortable  as  possible. 
Counseling  and  inpatient  respite 
SOTvices  are  available  to  the  family  of 
the  hospice  patient.  Hospice  programs 
consider  both  the  patient  and  the  family 
asaunit  of  care. 

Section  1861(dd)  of  the  Social 
Security  Act  (the  Act)  provides  for 
coverage  of  hospice  care  for  terminally 
ill  Medicare  beneficiaries  who  elect  to 
receive  care  from  a  participating 
hospice.  The  statutory  authority  for 
payment  to  hospices  participating  in  the 
Medicare  program  is  contained  in 
section  1814(i)  of  the  Act. 
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Our  existii  ig  regulations  under  42  CFR 
part  418  esta  blish  eligibility 
requirement^  and  payment  standards 
and  procedi^es,  define  covered  services, 
and  delinea^  the  conditions  a  hospice 
must  meet  to  be  approved  for 
participation  in  the  Medicare  program. 
Subpart  G  olpart  418  provides  for 
payment  to  Ikospices  based  on  one  of 
four  prospecxively  determined  rates  for 
each  day  in  which  a  qualified  Medicare 
beneficiary  is  under  the  care  of  a 
hospice.  The  four  rate  categories  are 
routine  horn  s  care,  continuous  home 
care,  inpatie:  it  respite  care,  and  general 
inpatient  cai  b.  Payment  rates  are 
established  1 3r  each  category. 

The  regula  tions  at  §  418.306(c),  which 
require  the  r  ites  to  be  adjusted  by  a 
wage  index,  fvere  revised  in  the  August 
8, 1997  finalirule  (62  FR  42860).  This 
rule  implemented  a  new  methodology 
for  calculating  the  hospice  wage  index 
based  on  the?  recommendations  of  a 
negotiated  rulemaking  committee.  The 
committee  reached  consensus  on  the 
methodology.  We  included  the  resulting 
committee  s^tement,  describing  that 
consensus,  a^  an  appendix  to  the  August 
8,  1997  finaltule  (62  FR  42883).  The 
provisibns.oi  the  final  hospice  wage 
index  rule  aip  as  follows: 

•  The  revised  hospice  wage  index 
will  be  calcinated  using  the  most 
current  available  hospital  wage  data. 

•  The  revised  hospice  wage  index 
was  phased  si  over  a  3-year  transition 
period.  For  t^e  first  year  of  the 
transition  pei'iod,  October  1, 1997 
through  Seplfember  30, 1998,  a  blended 
index  was  caculated  by  adding  two- 
thirds  of  the  jl  983  index  value  for  an 
area  to  one-tkird  of  the  revised  wage 
index  value  ior  that  arfea.  During  the 
second  year  ^f  the  transition  period, 
October  1, 1998  through  September  30, 
1999,  the  calculation  was  similar, 
except  that  tie  blend  was  one-third  of 
the  1983  ind4x  value  and  two-thirds  of 
the  revised  wage  index  value  for  that 
area.  We  fully  implemented  the  revised 
wage  index  quring  the  third  year  of  the 
transition  period,  October  1, 1999 
through  September  30,  2000. 

Payments  lo  hospices  under  the 
revised  wagel  index  (as  published  in  the 
August  8, 19$7  final  hospice  wage  index 
rule)  are  subjlect  to  a  budget  neutrality 
adjustment  t(  i  ensure  that  aggregate 
payments  arc  not  greater  than  they 
would  have  Ijeen  using  the  original  1983 
wage  index.  To  achieve  this  budget 
neutraUty,  th  e  hospice  wage  index  is 
multiplied  b; '  a  budget-neutrality  factor. 
The  budget  iieutrality  factor  is 
computed  anid  applied  annually. 

The  hospioe  budget-neutrality 


adjustment  ij 
all  providers 


not  applied  uniformly  to 
in  calculating  payments. 


Based  on  the  methodology  developed 
and  signed  by  the  negotiated  rulemaking 
committee  and  adopted  by  CMS,  a 
hospice's  area  wage  index  is  adjusted 
using  either  the  budget-neutrality  factor 
or  the  hospice  wage  index  floor 
described  below. 

Hospice  wage  index  values  of  0.8  or 
greater  are  multiplied  by  the  budget 
neutrality  factor. 

Hospice  wage  index  values  below  0.8 
are  adjusted  by  the  greater  of:  (1)  the 
hospice  budget  neutrality  factor;  or  (2) 
the  hospice  wage  index  floor  (a  15 
percent  increase,  subject  to  a  maximum 
wage  index  value  of  0.8). 

The  wage  index  is  to  be  updated 
annually,  in  the  Federal  Register,  based 
on  the  most  current  available  hospital 
wage  data.  These  data  will  include  any 
changes  to  the  definitions  of 
Metropolitan  Statistical  Areas  (MSAs). 

Section  4441(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  amended 
section  1814(i)(l)(C)(ii)  of  the  Act  to 
establish  updates  to  hospice  rates  for 
fiscal  years  (FYs)  1998  through  2002. 
Hospice  rates  were  to  be  updated  by  a 
factor  equal  to  the  market  basket  index, 
minus  1  percentage  point.  However, 
neither  the  BBA  nor  subsequent 
legislation  specified  the  market  basket 
adjustment  to  be  used  to  compute     . 
payment  for  FY  2004.  Therefore, 
payment  rates  for  FY  2004  will  be 
updated  according  to  section 
1814(i)(l)(C)(ii)(Vn)  of  the  Act,  which 
states  that  the  update  to  the  payment 
rates  after  2002  will  be  the  market 
basket  percentage  for  the  FY. 
Accordingly,  the  FY  2004  rates  will  be 
the  full  market  basket  percentage 
increase  for  the  FY  2004.  This  rate 
update  is  implemented  through  a 
separate  program  memorandum  and  is 
not  part  of  this  notice.  Historically  the 
rate  update  has  been  published  through 
a  separate  program  memorandum  issued 
armually  in  July  to  provide  adequate 
time  to  implement  system  change 
requirements.  For  FY  2004  the  hospice 
rates  were  published  on  July  3,  2003. 
The  wage  index  in  this  notice  is  applied 
to  the  labor  portion  of  the  rates 
published  in  the  program  memorandmn 
in  order  for  providers  to  determine  their 
payment  rates. 

n.  Provisions  of  the  Notice 

A.  Update  to  the  Hospice  Wage  Index 

This  aimual  update  is  effective 
October  1,  2003  through  September  30, 
2004.  In  accordance  with  the  agreement 
we  signed  with  other  members  of  the 
Hospice -Wage  Index  Negotiated 
Rulemaking  Committee,  we  are  using 
the  most  current  hospital  data  available    ' 
to  us,  including  any  changes  to  the 
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definitions  of  MSAs.  The  FY  2003 
hospital  wage  index  was  the  most 
current  hospital  wage  data  available 
when  the  FY  2004  wage  index  values 
were  calculated.  We  used  the  pre- 
reclassified  and  pre-floor  hospital  area 
wage  index  data. 

All  wage  index  values  are  adjusted  by 
a  budget-neutrality  factor  of  1.061238 
and  are  subject  to  the  wage  index  floor 
adjustment,  if  applicable.  We  have 
completed  all  of  the  calculations 
described  above  and  have  included 
them  in  the  wage  index  values  reflected 
in  both  Tables  A  and  B  below.  A 
detailed  description  of  the  method  used 
to  compute  the  hospice  wage  index  is 
contained  in  both  the  September  4, 1996 
proposed  rule  (61  FR  46579)  and  the 
August  8, 1997  final  rule  (62  FR  42860). 


1.  Metropolitan  Statistical  Areas  (MSA) 

As  explained  in  the  September  4, 
1996  hospice  wage  index  proposed  rule, 
each  hospice's  labor  market  area  would 
be  established  by  the  MSA  definitions 
issued  by  the  Office  of  Management  and 
Budget  (OMB)  on  December  28, 1992 
based  on  the  1990  census,  and  updated 
by  OMB  based  on  the  decennial  census. 
Any  changes  to  the  MSA  definitions 
would  be  effective  annually  and 
annoiinced  in  the  notice  updating  the 
hospice  wage  index. 

2.  MSA  Wage  Index  Values  Lower  Than 
Rural  Values 

As  explained  above,  any  area  not 
included  in  an  MSA  is  considered  to  be 
nonurban  and  receives  the  statewide 


nu^  rate.  We  are  aware  that  in  the  past, 
a  number  of  MSAs  have  had  wage  index 
values  that  were  lower  than  their  rural 
statewide  value.  This  difference  is  due 
to  variations  in  local  wage  data  as 
compared  to  national  wage, data.  The 
hospice  wage  index  is  computed  by 
dividing  the  hourly  wage  rate  for  an 
MSA  or  nonurban  area  by  a  national 
hourly  wage  rate.  Nonurban  areas  could 
receive  a  higher  wage  index  value  than 
urban  areas  in  the  same  State  if  the 
hourly  wage  rate  in  the  nonurban  area 
increased  at  a  greater  rate. 

B.  Tables  : 

BILLING  CODE  4120-01-P 
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TABLB  A--BOSPZCS  lOkOS   IBDEX^ 

FOR  URBAN  AREAS 

MSA  Code  NumlMr 

UrlMn  Area  (ConstntM 

nt  Counties  or  County  Equivalontsr 

Wage  Index' 

0040 

AbHene.TX 
Taylor.  TX 

0.8269 

0060 

AguadUla,  PR 
AQuada,  PR 
AguadlHa,  PR 
Moca.PR 

0.5275 

0080 

Akmn,OH 
Portage.  OH 
Summit.  OH 

1.0188     . 

ai20 

Albany,  GA 
Dougherty.  6A 
Lee.GA 

"' 

1.1243 

oieo 

AlbanySchenecb  <fy-Troy,  NY 
Albany,  NY 
Mom^jomery.  N> 
Rensselaer.  NY 
Saratoga,  NY 
Schenectady,  H ' 
Schoharie.  NY 

0.8897 

0200 

Albuquerque,  NM 
BemaHlo.NM 
Sandoval.  NM 
Valencia.  NM 

- 

0.9885 

0220 

ASexandria,  LA 
Rapides.  LA 

0.8340 

0240 

Mento*m-Be»ileh 
Cart)on.PA 
Lehigh.  PA 
Northamoton.  P> 

BfThEaston,  PA 

y 

1.0331 

0280 

Anoona,PA 
Blair.  PA 

0.9790 

-  0320 

.     Amarillo,  7X 
Potter.  TX 
Randall.  TX 

0.9587 

0380 

Anchorage,  M< 
Anchorage,  AK 

1.3115 

0440 

Ann  Arbor.  Ml 
Lenawee,  Ml 
LMngston,  Ml 
Washtenaw,  Ml 

'/ 

1.1783 

0450 

Anni^on.AL 
CattK>un.AL 

0.8537 

0460 

Appleton-OshkosI 
Calumet.  Wl 
Outagamie.  Wl 
Winnebaao.  Wl 

\Heenah,  Wl 

V 

0.9548 

0470 

Areabo.PR 
Aredlx),  PR 
Camuy,  PR 
Hatillo.  PR 

0.8490 

i 

* 

< 
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MSA  Code  Numbar 

UrtMn  Area  (Constttuant  Countiee  or  County  EouivalMiter 

V»agelnd«c' 

0480 

AshevHlo,  NC 
Buncombe.  NC 
Madison.  NC 

1.0481 

0500 

Athens.  GA 
Clarke,  6A 
Madison,  6A 
Oconee.  GA 

1.0836 

0520 

Atlanta,  GA 

1.0603 

Barrow,  GA 

Bartow.  GA 

• 

Carroll,GA 

<, 

Cherokee.  GA 

ClaytDn,GA 

Cobb.GA 

CoM«ia.6A 

DeKalb.GA 

Douglas,  GA 

'-         Fayette.  GA 

Forsyth.  GA                                       - 

Fulton,  GA 

4 

I 

Gvwnnett.GA 

1       "     . 

Henry.  GA 

Nevvton,  GA                                 ^ 

■ 

'     PauWlng,GA 

• 

Pkdcens,GA 

Rockdale,  GA 

SpakHng.GA 

Walton.  GA 

0560 

AUantioCape  May.  NJ 

1.1692 

3. 

Atlantk;.NJ 
Cape  May.  NJ 

0580 

AulimOpellka.  AL 
Lee.  AL 

0.8835 

0600 

Augusta-Aiken.  GASC 
Cohimt)ia.GA 
McDuffie,6A 
Richmond.  GA 
Aiken.  SC 
EdQefieW.SC 

1.0893 

0640 

AusffnSan  Marcos.  TX 

1.0227 

4 

Bastrop,  TX 

t 

Caklweil,TX 

■• 

Hays,TX 
Travis,  TX 
Williamson.  TX 

< 

0680 

BakersHeM,  CA 
Kem.CA 

1.0505 

0720 

Baltimore.  MD 
Anne  Amndei.  MD 

1.0537 

Baltimore,  MD 
Baltimore  City.  MD 

■ 

Cant}H,  MD 

" 

Harford.  MD 

Howard.  MD                                   *   , 

Queen  Anne's.  MD 

0733 

Bangor,  ME 
Penobscot  ME 

1.0256 
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0743 


0760 


0840 


0860 


0870 


0875 


0880 


0920 


0960 


1000 


\ 


1010 


1020 


1040 


1080 


1123 


1125 


1145 
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Urban  Aw  (ConrtHuer  t  Countiee  or  County  Equlv»lewt»r" 


Bmistable-Yannot^.  MA 
Barnstable.  MA 


Baton /touge,  LA 
Ascension,  LA 
East  Baton  Roug^.  LA 
Livingston,  LA      ' 
West  Baton  Roug&.LA 


Beaumont-Port 
Hardin,  TX 
Jefferson,  TX 
Orange.  TX 


ougb 
"Am 


ur.TX 


BeOingham.  WA 
Whatcom.  WA 


Benton  Harbor,  Ml 
Berrien,  Mi 


San^en-Psssafe,  HI 
Bwgen,  NJ 
Passaic,  NJ 


BiMrtgs.MT 
Yellowstone,  MT 


Blloxi-Gul^)ort-Pasfagoula.  MS 
hiancock.  MS 
Harrison,  MS 
Jadcson.  MS 


Bhghamton.  NY 
Broome,  NY 
Tioga.  NY 


Bkmbngham.  AL 
Blount,  AL 
Jefferson,  AL 
St  Clair,  AL 
Shelby,  AL 


Bismarck,  ND 
Burleigh,  ND 
Morton,  NO 


Bloomington,  IN 
Monroe,  IN 


Bloomington-Norm^.  IL 
McLean,  IL 


Boise  aty,  ID 
Ada,  ID 
Canyon,  ID 


MA 

Middlesex.  MA 
Norfolk.  MA 
Plymouth,  MA 
Suffolk.  MA 
Worcester,  MA 
HiHsixxough.  NH 
Merrimack,  NH 
Rockingham,  NH 
Strafford,  NH 


BouMer-Longmont. 
Boukier,  CO 


Brazoria.  TX 
Brazoria.  TX 


Sosfon-WorcesfeTH  awBnce4.ow^l-Brockton,  MA-NH 
Bristol,  MA 


CO 


Wfaoe  Index' 


1.4010 


0.8802 


0.8834 


1.3034 


0.9596 


1.2894 


0.9574 


0.9293 


0.8852 


0.9787 


0.8460 


0.9452 


0.9667 


0.9880 


1.1923 


1.0282 


0.9058 
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MSA  Coda  NumbM* 

Urban  Araa  (Constttuant  CountiM  or  County  EquivalwitsV 

Waoelndox' 

1150 

Bremerlon,  WA 
Kitsap.  WA                     - 

1.1614 

1240 

Brownsville-Harlingen-SaniBenito,  TX 
Canteron,  TX 

0.9424 

1260 

Bryan-CoHege  Station,  TX 
Brazos,  TX 

0.9361 

1280 

Buffalo-Niagara  Falls,  NY 
Erie.  NY 
Niagara.  NY 

0.9938 

1303 

Burlington,  VT 
Chittenden.  VT 
Franldin.  VT 
Grand  isle.  VT 

1.0668 

13 

10 

Caguas,  PR 
Caguas,  PR 
Cayey,  PR 
Cidra.  PR 
Gurat)o.  PR 
San  Lorenzo.  H*K 

0.5027 

13: 

20 

Cantan-MassMlon,  OH 
Carroll.  OH 
Stark.  OH 

0.9479 

1350 

Casper.  WY 
Natrona.  WTY 

1.0283 

1360 

Cedar  Rapids.  lA 
Linn.  lA 

0.9611 

140Q 

Charr^ign-Urt)arfa,  IL 
Champaign.  IL 

1.1286 

14- 

40 

Charleston-North  Charleston.  SC 
Berkeley,  SC 
Charleston,  SC 
Dordiester.  SC 

0.9801 

1480 

Charleston,  WV 
Kanaywha.  WV 
Putnam.  WV 

0.9443, 

15; 

20 

Charlotte-Gastonia-Rock  Hill,  NC-SC 
Catiarrus.  NC 

Gaston,  NO             ^                                .           . 
Lincoln.  NC 
Meddenburg.  NC 
Rowan,  NC 
Stanly,  NC 
Union,  NC 
York.  SC 

1.0453 

1540 

Charlottesville,  VA 
Mbemat\e,  VA 
Chariottesviye  City,  VA 
Fluvanna,  VA 
Greene,  VA 

1.1077 

15( 

30 

f 

CItattanooga,  TN-GA 
Catoosa,  GA 

Dade.GA                                                                  . 
Walker.  GA                    . 
Hamilton.  TN 
Marfon.TN 

0.9526 

1580 

Cheyenne,  WY 
Laramie.  WY 

0.9156 
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MSA  Code  Number 

Urban  Area  (ConstKuei  t  Countiee  or  County  Equivalents)' 

Wage  Index' 

1600 

Chicago.  IL 
Cook,  IL 
DeKalb,  IL 
Du  Page,  IL 
Grundy,  IL 
Kane,IL 
Kendall.  IL 
Uke,  IL 
McHenry.  IL 
Will.  IL 

% 

1.1720 

1620 

Chico-Paradise,  C/ 
Butte.  CA 

\ 

1.0342 

1640 

andnnati.  OH-KYa 
Brown,  OH 
Clermont,  OH 
Hamilton,  OH 
Warren,  OH 
Boone.  KY 
Campbell.  KY 
Gallatin,  KY 
Grant,  KY 
Kenton,  KY 
Pendleton.  KY 
Dearbom,  IN 
Ohto.  IN 

N 

0.9955 

0 

1660 

Oarksville-Hopkm 
Christian,  KY 
Montaonr»ry,  TN 

/ille.  TN-KY 

0.8921 

1680 

C/eve/and-Lor8/n-£ 
Ashtabula,  OH 
Cuyahoga.  OH 
Geauga,  OH 
Lake.  OH 

-  Lorain,  OH 
Medina.  OH 

yria.  OH 

1.0262 

1720 

Colorado  Springs,  i 
El  Paso.  CO 

)0 

1.0523 

1740 

Columbia,  MO 
Boone,  MO 

0.9016 

1760 

Columbia,  SC 
Lexington,  SC 
Rtehland,  SC 

0.9877 

1800 

Columbus,  GA-AL 
Chat^hochee,  GA 
Hams,  GA 
Muscogee,  GA 
Russell,  AL 

^  ^ 

0.8887 

1840 

Columbus,  OH 
Delaware,  OH 
Fairfield,  OH 
Franklin,  OH 
Licking,  OH 
Madison,  OH 
Ptekawav.OH 

» 

1.0348 

1880 

Corpus  Christi,  TX 
Nueces,  TX 
San  Patricio.  TX 

0.9264 

« 

'» 

- 
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MSA  Code  Number       lUrban  Arm  (Constituent  Counti—  or  County  Equivatents)' 


1890 


1900 


1920 


1950 


1960 


2000 


2020 


2030 


2040 


2080 


2120 


2160 


2180 


2190 


2200 


Corvallis,  Oregon 
Benton.  OR 


Cumberiand.  MD-MV 
Allegany,  MD 
Mineral.  WV 


Dallas,  TX 
Collin,  TX 
Dallas,  TX 
Denton.  TX 
Blls,TX 
Henderson,  TX 
Hunt,TX 
Kaufman,  TX 
Rockwall.  TX 


Danville.  VA 
Danville  City,  VA 
Pittsylvania.  VA 


Davenport-*Mine-f^)ck  Island,  lA-IL 
Scott.  lA 
Henry,  IL 
Rock  Island.  IL 


Dayton-SpringfiM.  OH 
Clark,  OH 
Greene,  OH 
Miami,  OH 
Montaometv.  OH 


Daytona  Beach,  FL 
Flagler,  FL 
Volusia.  FL 


Decatur,  AL 
Lawrence,  AL 
Morgan.  AL 


Decatur,  IL 
Macon,  IL 


Denver.  CO 
Adams,  CO 
Arapahoe,  CO 
Denver,  CO 
Douglas,  CO 
Jefferson.  CO 


Des  h4anes,  lA 
Dallas,  lA 
Polk,  lA 
Warren.  lA 


Detroit,  Ml 
Lapeer,  Ml 
Macomb,  Ml 
Monroe,  Ml 
Oakland,  Ml 
SL  Clair,  Mi 
Wayne,  Ml 


Dothan.AL 
Dale,AL 
Houston.  AL 


Dover,  DE 
KentDE 


DutKique.  I  A 
Dubuque.  lA 


Wage  Index' 


1.2154 


0.8328 


1.0610 


0.9402 


0.9376 


a.9850 


0.9617 


0.9522 


0.8548 


1.1250 


0.9329 


1.1088 


0.8635 


0.9929 


0.9334 
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MSACoctoNumtor 

Urban  Aim  (ConstttiMni 

Counties  or  County  Equivaient*)' 

Waoolndw' 

2240 

DuluthSuperior.  Mt -Wl 
St  Louis,  MN 
DouQias.WI 

1.1003 

2281 

Dutchoss  County,  ^  Y 
Dutchess.  NY 

1.1338 

- 

2290 

Eau  aako.  \M 
Chippewa.  Wl 
Eau  Claire.  Wl 

0.9500 

- 

2320 

BPbso,JX 
HPaso.TX 

0.9832 

2330 

Elkhart-Goshen.  IN 
Elkhart  IN 

1.0317 

2335 

Elmlra,NY 
Chemung,  NY 

0.8931 

- 

2340 

Enki.OK 
Garfield.  OK 

0.8889 

2360 

Em.  PA 
Erie.  PA 

0.9472 

2400 

Eugene-Springfield.  OR 
Larte,  OR 

1.1614 

2440 

Posey,  IN 
Vandertxirgh,  IN 
Warridc,  IN 
Henderson,  KY 

n,  IN-KY 

0.8678 

2520 

Fargo-Moorhead,  Ni 
Clay,  MN 
Cass,  NO 

)-MN 

1.0277 

2560 

FayetteviUe.  NO 
Cumberland.  NC 

0.9433 

V 

2580 

Fayetteville-Springdi 
Benton,  AR 
Washington.  AR 

lie-Rogers,  AR 

0.8596 

^ 

2620 

Flagstaff,  AZ-UT 
Coconino,  AZ 
Kane.UT 

1.1336 

*    2640 

Flint.  Ml 
Genesee.  Mi 

1.1817 

- 

2650 

Florence,  AL 
Colbert,  AL 
Lauderdale.  AL 

0.8269 

oeec 

Florence.  SC 
Florence.  SC 

0.9318 

■: 

2670 

Fort  Col^ns-Lovelan 
Larimer,  CO 

I.CO 

1.0682 

'    2680 

Ft.  Lauderdale,  FL 
Broward,  FL 

1.0928 

2700 

Fort  Myers-Cape  Co 
Lee.FL 

mFL 

1.0273 

2710 

Fort  Pierce-Port  St. 
Martin.  FL 
St  Lucie,  FL 

ucie.  FL 

1.0425 

2720 

.    Fort  Smith.  AR-OK 
Crawford,  AR 
Sebastian,  AR 
Seouoyah.  OK 

-     ■ 

0.8378 

, 

^                                   <v 

- 

•■i 
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MSA  Code  Number 

UrtMn  Aim  (ConstHiMnt  CountiM  or  County  Eoulvilentsr 

WftoelndK' 

2750 

Fort  WUlon  Beach,  FL 
Okaiooea.  FL 

1X)287 

2760 

Fort  Wayne.  IN 
Adams,  IN 
AHen.lN 
OeKalb.lN 
Huntington.  IN 
Wells.  IN 
Whitley.  IN 

1.0036 

2800 

Forth  Worth-Aftington.TX 
Hood,  TX 
Johnson,  TX 
Parker,  TX 
Tarrant,  TX 

1.0024 

2840 

Fresno.  CA 
Fresno,  CA 
Madera.  CA 

1.0642 

2880 

Gadsden.  AL 
Etowah.  AL 

0.9026 

2900 

Gainesville.  FL 
Alachua.  FL 

1.0475 

2920 

Gatveston-Texas  Oty.TX                   ' 
Galveston.  TX 

1.0045 

2960 

Gary.  IN 
Lake,  IN 
Porter.  IN 

1.0171 

2975 

Glens  Fags.  NY 
WafTen,NY 
Washington.  NY 

0.8788 

2980 

Goldsboro,NC 
Wayne.  NO 

0.9437 

2985 

Grand  Fort(s.  ND-MN 
Grand  Forks,  ND 
Polk.MN 

0.9442 

2995 

Grand  Junction.  CO 
Mesa.  CO 

1.0035 

3000 

Grand  Rapkls44uskegonHolland.  Ml 
Allegan,  Ml 
Kent.  Ml 
Muskegon,  Ml 
Ottawa.  Ml 

1.0108 

• 

3040 

Great  Falls.  MT 
Cascade,  MT 

0.9498 

3060 

Greeley.  CO 
WekJ.  CO 

0.9803 

3080 

Green  Bay.  Wl 
Brown.  Wl 

1.0084 

3120 

Greenstxjro-WinstonSalenhHigh  Point,  NC 
Alamance,  NC 
Oavkteon,  NC 
Davie,  NC 
Forsyth,  NC 
Guilford,  NC 
Randolph,  NC 
Stokes.  NC 
Yadkin.  NC 

0.9850 

3150 

Greenville,  NC 
PItLNC 

0.9657 

56481 
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MSA  Code  Number 

Urban  Aim  (Constitiieni 

Counties  or  County  Equhralento)^ 

Waoe  inoeK 

3160 

GnenvWe-Spartanlt 
Anderson,  SC 
Cherokee,  SC 
GrBenville.  SC 
Pid(ens,SC 
Spartanburg.  SC 

irg-Andemon.  SC 

0.9681 

3180 

Hagerstown.  MD 
Washington,  MD 

0.9836 

3200 

HanOton-Middletom 
Bulier,OH 

hOH 

0.9995 

3240 

Harisburg-Lebanon 
Cumbertand,PA 
Dauphin,  PA 
Lebanon.  PA 
Petty.  PA 

Carlisla.  PA 

0.9788 

3283 

Hartfofd,  CT 
Hartford.  CT 
Litchfield,  CT 
Middlesex,  CT 
Tolland.  CT 

- 

1.2256 

3285 

HaWesburg.  MS 
Forrest.  MS 
Lamar.  MS 

0.8128 

3290 

Hrdtory-AforgantonH 
Alexander,  NC 
Burke,  NC 
CaUwelLNC 
Catawba,  NC 

.enoir.  NC 

0.9581 

- 

3320 

Honolulu.  HI 
Honohilu.HI 

1.2159 

3350 

Houma,LA 
Lafourche,  LA 
TerretKMine,  LA 

•  ' 

0.8898 

3360 

Houston.  TX 
Chambers,  TX 
Fort  Bend,  TX 
Harris.  TX 
Liberty,  TX 
Montgomery,  TX 
Wallef.  TX 

t 

1.0498 

* 

3400 

5. 

Huntington-AsNand 
Boyd,KY 
Carter.  KY 
Greenup,  KY 
Lawrence,  OH 
Cabell,  WV 
Wayne,  WV 

WV-KY-OH 

1.0226 

3440 

HuntsvUle,  AL 
Limestone,  AL 
Madison,  AL 

0.9448 

t 

- 

""-^ 

-'" 
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MSA  Code  NumlMr 

UrtMn  ATM  (ConslttiMnt  CowitiM  or  County  Eoulyatents)' 

Wwelntfu' 

3480 

Indianapolia,  IN 

1.0312 

"^ 

Boone,  IN 
Hamilton.  IN 

k 

Hancock,  IN 
Hendricks,  IN 
Johnson.  IN 
Madison,  IN 
Marion,  IN 
Morgan,  IN 
Shelbv.lN 

3500 

Iowa  aty,  lA 

1.0174 

Johnson,  lA 

3520 

Jackson,  Ml 
Jackson,  Ml 

1.0116 

3560 

Jackson,  MS 

0.9134 

Hinds,  MS 

* 

Madison.  MS 

Rankin.  MS 

3580 

Jackson,  TN 
Madison,  TN 
Chester.  TN 

0.9843 

3600 

Jacksonville.  FL 
Clay.FL 
Duval.  FL 
Nassau,  FL 
St  Johns.  FL 

0.9955 

3605 

Jacksonville,  NC 
Onslow.  NC 

0.8744 

3610 

Jamestown,  NY 

0.8464 

Chautauqua.  NY 

3620 

Janesville-Betoit.  Wl 
Rock,WI 

1.0452 

3640 

Jersey  City,  NJ 
Hudson.  NJ 

1.1875 

3660 

Johnson  City-Kingsport-Brlstol,  TN-VA 
Carter,  TN                                                    . 

0.8774 

4 

Hawkins,  TN 

Sullivan,  TN                                                    ; 

: 

Unk»i,TN 

_; 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

* 

Washington.  VA 

3680 

Johnstown,  PA 

0.8839 

Cambria.  PA 

Somerset,  PA 

3700 

Jonest)oro,  AR 
Craighead.  AR 

0.8224 

3710 

Joplin,  MO 

0.9140 

, 

Jasper,  MO 

-' 

Newton.  MO 

3720 

Kalamazoo-Battlecreek.  Ml 
CalH}un,  Mi 
Kalamazoo.  Ml 
Van  Buran,  Ml 

1.1244 

3740 

Kankakee,  IL 
Kankakee.  IL 

1.1451 
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M3A  Code  Number 

Urban  Araa  (ConstHuent  pounties  or  County  Equivaiwits)' 

wage  mcwx 

3760 

Kansas  City.  KS-MO 
Johnson,  KS 
Leavenworth,  KS 
Miami,  KS 
Wyandotte.  KS 
Cass,  MO 
Clay,  MO 
Clinton,  MO 
Jadtson,  MO 
Lafayette,  MO 
Platte,  MO 
Rav.MO 



1.0332 

3800 

Kanosha.WI 
Kenosha.  Wl 

- 

1.0279 

3810 

KiUeen-Temple,  TX 
Befl.TX 
Corvel.TX 

1.1036 

3840 

Khoxv?»e,  77y/ 
Anderson,  TN 
Blount,  TN 
Knox.TN 
Loucton.TN 
Sevier,  TN 
Union.  TN 

* 

0.9519 

3860 

Kokomo.  IN 
Howard.  IN 
TiDton.  IN 

0.9S20 

3870 

La  Crosse.  WI-MN 
Houston,  MN 
La  Crosse.  Wl 

0.9976 

3880 

Lafyyette.LA 
Acadia.  LA 
Lafayette,  LA 
SL  Landry,  LA 
St  Martin,  LA 

._     -     ■                        "        - 

0.8994 

3820 

Latay^te.  IN 
CBnton.lN 
Tippecanoe.  IN 

■ 

0.9846 

3960 

Lake  Charles,  LA 
Calcasieu,  LA 

0.8453 

3980 

Lakeland-Winter  Havi 
Pollt.  FL 

}n.FL 

0.9930 

4000 

Lanca^er,  PA 
Lancaster.  PA 

0.9634 

4040 

Lar)^ng-East  Lansing 
ainton.  Mi 
Eaton,  Ml 
Ingham,  Ml 

Ml 

1.^27 

4080 

Laredo.  TX 
Webb.TX 

0.8991 

4100 

Las  Crvces.  NM 
Dona  Ana.  NM 

0.9281 

4120 

Las  Vegas,  NV-AZ 
Mohave,  AZ 
Clarke.  NV 
Nve.NV 

3 
• 

1.2227 

4150 

Lawrence.  KS 
Douglas.  KS    . 

0.8408 

«. 

' 

{ 

• 

Federal  Register / Vol.  68,  No.  189 /Tuesday,  September  30,  2003 /Notices 


56491 


MSA  Code  Number 

Urban  Area  (Constituent  Counties  or  County  Eoufvaients)' 

Wage  Index' 

4200 

Lawfon,  OK 
Comanche,  OK 

0.8824 

4243 

Lewiston-Aubum.  ME 
Androscoggh.  ME 

0.9741 

4280 

Lexington,  KY 
Bourt>on.  KY 

0.9106 

•* 

Clark.  KY 
Fayette,  KY 

> 

Jessamine.  KY 

- 

Madison.  KY 

Scott.  KY 

Woodford,  KY 

■ 

4320 

Lima.  OH 
Allen.  OH 

1.0064 

Auglaize.  OH 

4360 

Lincoln,  NE 
Lancaster,  NE 

1.0498 

4400 

Um  Rock-North  LMe  Rock.  AR 
FauN(ner,  AR 
Lonoke,  AR 
Pulaski,  AR 
SaHne.  AR 

0.9654 

4420 

Longview-Marsha^l,  TX 
Gregg,  TX 
Harrison,  TX 

0.9157 

UDshur.TX 

* 

4480 

Los  Ang^s-Long  Beacfi,  CA 
Los  Angeles,  CA 

1.2736 

4520 

Louisvilla.  KY-IN 
*Ciark,IN 
Ftoyd,  IN 

0.9844 

Harrison,  IN 

Scott.  IN 

BuHitLKY 

Jeffierson.  KY 

. 

Oldham.  KY 

4600 

Lut)t>ock.  TX 
Lubbock,  TX 

1.0237 

4640 

Lynchtxjrg,  VA 
Amherst,  VA 
Bedford,  VA 
Bedford  City,  VA 

0.9784 

Campbell,  VA 
Lynchburg  City.  VA 

4680 

Macon,  GA 
Bibb.GA 
Houston,  GA 
Jones,  GA 
Peach,  GA 
Twiggs.  GA 

0.9768 

4720 

Maclison.WI 
Dane.  Wl 

1.1108 

4800 

MansfieM,  OH 
Crawford,  OH 
Rtthiand.  OH 

0.9445 

56492 
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MSA  Code  Number 


4840 


4880 


4890 


4900 


4920 


4940 


5000 


5015 


5080 


5120 


5140 


5160 


5170 


5190 


5200 


Urban  Area  (ConeHtuen 


Mayaguez.  PR 
Anasco,  PR 
Cabo  Rojo,  PR 
HormiguerDs,  PR 
Mayaguez,  PR 
Sabana  Grande,  FfR 
San  German,  PR 


Counties  or  County  Equivalents^ 


McAUen-Edlnburg-Nllssion,  TX 
Hidalgo.  TX  

Medforxi-Ashland.  QR 
Jackson,  OR 


Melboume-TitusviU 
Brevard,  Fl 


Memphis,  m-AR- 
Crittenden,  AR 
OeSoto,  MS 
Fayette,  TN 
Shelby.  TN 
Tipton,  TN 


i/m  Bay,  FL 


Merced,  CA 
Merced,  CA 


Miami,  FL 
Dade,FL 


MfddiesexSomersel-Hunterdon,  NJ 
Hunterdon,  NJ 
Middlesex,  NJ 
Somerset.  NJ 


h^lwaukee-Waukespa,  WI 
Milwaukee,  WI 
Ozaukee,  WI 
Washington,  WI 
Waukesha.  WI 


MinneapoiisSt.  Padf.  MN-WI 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 
,  Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherbune,  MN 

Washington,  MN 

Wright.  MN 

Pierce.  WI 

St.  Croix.  WI 


M'ssoula,  MT 
Missoula,  MT 


Mobile,  AL 
Baldwbi.AL 
Mobile,  AL 


Modesto.  CA 
Stanislaus.  CA 


Monmouth-Oc^an,  HfJ 
Monmouth,  NJ 
Ocean.  NJ 


Monroe.  LA 
Ouachita.  LA 


Wage  Index' 


0.5651 


0.8944 


1.1141 


1.0881 


0.9466 


1.0439 


1.0402 


1.1900 


1.0499 


1.1571 


0.9718 


0.8605 


1.1141 


1.1328 


0.8635 
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MSA  Code  number 


5240 


5280 


5330 


5345 


5360 


5380 


5463 


5523 


5560 


5600 


5640 


5660 


Uffaan  Aw  (ContmientCouimee  or  County  Eauiv^entir' 


Montgomery.  AL 
Autauga,  AL 
Elmore.  AL 
Mompomery.AL 


MundeJN 
Delaware,  IN 


Myrtle  Beach,  SC 
Horry.  SC 


Naples,  FL 
Cofltef.FL 


NashvUe,  TN 
Cheatham,  TN 
Davidson,  TN 
Dickson,  TN 
Robertson.  TN 
Rutherford  TN 
Sumner.  TN 
Williamson.  TN 
Wilson.  TN 


NassauSt^fblk.  NY 
Nassau.  NY 
Suffolk.  NY 


NewHavert-BridgeportStatnford-Watertxiry-Dalbury.  CT 
FalffieW,CT 

New  Haven.  CT 


New  Londor}-Norwich,  CT 
New  London.  CT 


NewOrleans,lA 
JeffierBon,  LA 
Of1eans.LA 
Plaquemines,  LA 
St  Bernard.  LA 
St  Charles.  LA 
St  James.  LA 
St  John  The  Baptist  LA 
St  Tammany.  LA 


WM>lndo?" 


0.8208 


0.9853 


0.9526 


1.0351 


1.0165 


1.4175 


1.3168 


1.2488 


0.9600 


NewYorKNY 
Bronx.  NY 
Kings.  NY 
New  York.  NY 
Putnam,  NY 
Queens.  NY 
Rk:hmond.NY 
Rockiand.NY 
Westchester.  NY 


NewarKNJ 
Essex,  NJ 
Monl8,NJ 
Sussex.  NJ 
Unk>n.NJ 
Warren.  NJ 


Newburgh,  NY-PA 
Orange,  I4Y 
Pike.  PA 


1.5297 


1.2078 


1.2084 


96494 


Federal  Register /Vol.  68,  No.  ^89/ Tuesday,  September  30,  2003 /Notices 


MSA  Code  Number 

Urban  Area  (Constituent 

Counties  or  County  Equivalents^ 

Wass  Indexr 

5720 

* 

Norfolk-Virginia  Be» 
Currituck,  NC 
Chesapeake  City,  \ 
GkHJCester,  VA 
Hampton  City,  VA 
James  City.  VA 
Isle  of  Wight.  VA 
Mathews,  VA 
Newport  News  City 
Norfolk  City,  VA 
Poquoson  City,  VA 
Portsmouth  City,  V 
Suffolk  City,  VA 
Virginia  Beach  City 
WHHamstHirg  City. 
York,VA 

ih-Nevyport  News.  VA-NC 
'A 

VA 

^       ' 

VA 
fA 

0.9099 

5775 

Oakland,  CA 
Alameda.  CA 
Contra  Costa.  CA 

1.5995 

5790 

Ocala.FL 
Marion.  FL 

0.9978 

5800 

Odessa-Mkiland,  TX 
Ector.  TX 
MkJIand.TX 

0.9972 

5880 

ft 

Oklahoma  City.  OK 
Canadian,  OK 
Cleveland.  OK 
Logan.  OK 
McClain.OK 
Oklahoma,  OK 
Pottawatomie,  OK 

V 

0.9445 

5910 

aympia.  WA 
Thurston,  WA 

1.1631 

5920 

Omaha,  NE-IA 
Pottawattamie,  iA 
Ca8s,NE 
Douglas,  NE 
Sarpy,  NE 
Washington,  NE 

1.0589 

5945 

Orange  County,  CA 
Orange,  CA 

1.2177 

5960 

* 

Orlando.  FL 
Lake,  FL 
Orange.  FL 
Osceola,  FL 
Seminole,  FL 

i 

1.0230 

5990 

Owensboro.  KY 
Daviess,  KY 

0.8855 

6015 

Panama  City.  FL 
Bay,FL 

0.9408 

6020 

Parkersburg-Mahetti 
Washington.  OH 
Wood.WV 

hWV-OH 

0.8625 

6080 

Pensaoola,  FL 
EscamtMa,  FL 
Santa  Rosa.  FL 

0.9174 

»■ 

'"^i 

'9 
J* 

L 

■i 

V 

*?• 
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MSA  Code  Numter 

Urban  Am  (Constituent  Counties  or  County  Eauiveientsr 

Wagelndwi' 

6120 

Peorla-Pekin.  IL 
Peoria,  IL 
TazeweR.  IL 
Woodford.  IL 

0.9274 

6160 

7- 

Philadelphia,  PA-NJ 
Burlington.  NJ 

Camden,  NJ                                                           , 
Gloucester.  NJ 
Salem,  NJ 
Bucks.  PA 
Chester,  PA 
Oeiaware,  PA 
Montgomery,  PA 
Philadelphia.  PA 

1.1369 

6200 

Phoenix-Mesa.  AZ 
Maricopa,  AZ 
Pinal.  AZ 

1.0421 

6240 

Pine  Bluff,  AR 
Jefferson,  AR 

0.8450 

6280 

Pittsburgh.  PA 
Allegheny,  PA 

Beaver,  PA                                          '                     - 
Butler,  PA 
Fayette,  PA 
Washington,  PA 
Westmoreland.  PA 

0.9938 

6323 

Pittsfield.  MA 
Beiltshire,  MA 

1.0862 

6340 

Pocatelto.  ID 
Bannock.  ID 

0.9946 

6360 

Ponce,  PR 
Guayanilla.  PR 

Juana  Diaz,  PR                                            '             • 
Penueias,  PR 
Ponce.  PR 
Vilialt)a.  PR 
Yauco.  PR 

0.5944 

6403 

Portland,  ME 
Cumberiand,  ME 
Sagadahoc.  ME 
York.  ME 

1.0394 

6440 

Portland-Vancouver.  OR-WA 
Clackamas.  OR 
Cohjmbia.CR 
Multnomah.  OR 
Washington,  OR 
Yamhm.OR 
Clark.  WA 

1.1320 

6483 

Providence-Wan¥id(-Pawtud(et.  Rl 
Bristol,  Rl 
Kent.RI 
Newport.  Rl 
Provktence,  Rl 
Washington,  Rl 

1.1519 

6520 

Pnowo-Orem,  UT 
Utah.UT 

1.0595 

6560 

Pue/)to,CO 
Puet)k).  CO 

0.9360 

■                                       1 
56496                     Federal  Register /Vol.  68,  No. 

189 /Tuesday,  September  30,  2003 /Notices 

1 

MSA  Code  Numbw 

Urban  Area  (Constituenl 

Counties  or  County  Equivalents)^ 

WaflS  IINWx 

6580 

Punta  Gorda.  FL 
Chariotte,  FL 

0.9783 

6600 

Racine,  Wl            i 
Racine.  Wl           | 

0.9906 

6640 

RaMgh-Durham-Ch 
Chatham,  NC 
Durham,  NC 
Franklin,  NC 
Johnston,  NC 
Orange,  HC 
Wake,  NC 

BpelHill.NC 

1.0602 

i- 

6660 

Rapid  City.  SD 
Pennington,  SD 

0.9388 

, 

6680 

Reading.  PA 
Berits.  PA 

0 

0.9864 

- 

6690 

Redding.  CA 
Shasta,  CA 

1.1817 

6720 

RBno,NV 
Washoe,  NV 

1.1300 

6740 

* 

Benton,  WA 
Franklin.  WA 

-Pasco,  WA 

1.2195 

6760 

■g.VA 
y.VA 

ty.VA 

1.0057 

V 

k 

Charies  City  Coun 
Chesterfield,  VA 
CokMial  Heights  Q 
DinwkJdie,  VA 
Goochland,  VA 
Hanover,  VA 
Henrico.  VA 
Hopewell  City,  VA 
New  Kent.  VA 
PeterslKirg  City,  V 
Powhatan,  VA 
Prince  George,  V> 
RKhmondCity,V/ 

.6780 

Riverside-San  Bern 
Riverside,  CA 
San  Bernardino,  C\ 

vrdino,  CA 

A     . 

1.2061 

6800 

Roanoke,  VA 
V     Botetourt  VA 
Roanoke,  VA 
Roanoke  City.  VA 
Salem  City.  VA 

? 

0.9142 

6820 

'  fkKttester.  Mf4 
Olmsted.  MN 

^ 

1.2882 

6840 

Rochester.  NY 
Genesee.  NY 
Livingston.  NY 
Monroe.  NY 
Ontario,  NY 
Orieans.  NY 
Wavne.NY 

■ 

0.9757 

' 

6880 

Rocldord.lL 
Boone.  IL 
Ogle,  IL 
Winnet>aao.  IL 

'•             '      " 

1.0214 

> 

^ 

> 

* 

i 
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MSA  Code  Numbw 

Urban  Araa  (Constituent  CountiM  or  County  Equivaientsr 

Wage  Index' 

6895 

Rocky  Mount.  NC 
Edgecombe,  NC 
Nash.NC 

0.9793 

6920 

Sacramento,  CA 
El  Dorado,  CA 
Placer,  CA 

1.2204 

' 

Sacramento,  CA 

6960 

Saginaw-Bay  City4Aidland,  Ml 

1.0241 

a 

Bay,  Ml 
Midland,  Ml 
Saainaw.  Ml 

6980 

Sf.  aoud.  MN 
Benton,  MN 
Steams,  MN 

1.0294 

7000 

Sf.  Joseph,  MO 
Andrew,  MO 
Buchanan,  MO 

0.8512 

7040 

S^.  Louis.  MOIL 
Franklin,  MO 
Jefferson,  MO 
Lincoln,  MO 

0.9397 

St  Charles,  MO 

St  Louis,  MO 
St  Louis  City,  MO 
Warren,  MO 

' 

- 

Clinton.  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St  Clair.  IL 

- 

7080 

Salem.  OR 
Marion,  OR 
Polk,  OR                                                                        ' 

1.1002 

7120 

Salinas.  CA 
Monterey.  CA 

1.5518 

7160 

Salt  Lake  City-Ogden,  UT 

1.0554 

Davis,  LfT 

Salt  Lake,  UT 

, 

Weber,  \JT 

7200 

San  Angela,  TX 
Tom  Green,  TX 

0.8887 

7240 

San  Antonio,  TX 

0.9289 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

•" 

Wilson,  TX 

7320 

^n  Diego,  CA 
San  Diego,  CA 

1.1813 

7360 

SanFrandsco,  CA 
Marin.  CA 
San  Francisco,  CA 
San  Mateo.  CA 

1.5008 

7400 

San  Jose.  CA 
Sante  Clara,  CA 

1.5011 

56498 
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MSA  Code  Number 

Urban  Area  (Constituent  Counties  or  County  Equivalents)' 

W»ge  index' 

7440 

SanJuan-BayamonjPR 

0.5452 

"- ' 

Agues  Buenas,  PR 
Barceioneta,  PR 

. 

Bayamon.  PR 

Canovanas,  PR 

• 

Carolina,  PR 

Catano.  PR 

I 

Ceiba.  PR 

Comerio,  PR 
Corozai,  PR 
Dorado,  PR 

■ 

Fajardo.  PR 

_ 

. 

Florida,  PR 

- 

Guaynalw,  PR 

"-_ 

Humacao,  PR 

=--^ 

Juncos,  PR 

" 

>ct^- 

Los  Piedras,  PR 

I.                               ^ 

Loiza.  PR 

: 

Luguillo.  PR 

Manati,  PR 

• 

Morovis,  PR 
Naguabo,  PR 

-t"                                              ,  ^ 

Naranjito,  PR 

\- 

Rio  Grande,  PR 

\ 

San  Juan,  PR 

-^ 

Toa  ARa,  PR 

Toa  Baja,  PR 

■  :     . 

^ 

Trujillo  Alto,  PR 

Vega  Alta.  PR 

■ 

Vega  Baja,  PR 

Yabucoa.  PR 

7460 

San  Luis  Obispo-Ataiiscadero-Paso  Robles.  CA 

1.1961 

-- 

San  Luis  Obispo,  C 

f^ 

7480 

SaMa  Barbara-Sant^  Maria-Lompoc,  CA 

1.1123 

# 

Santa  Bart>ara,CA, 

7485 

Santa  Cniz-WatsonJuile.  CA 
Santa  Cruz.  CA 

1.4482 

7490 

Santa  Fe.NM          1 

1.1368 

Los  Alamos,  NM 

*■ 

Santa  Fe.  NM 

7500 

Santa  Rosa,  CA 

1.3845 

Sonoma.  CA          | 

7510 

Sarasote-Bradenton\  FL 

1.0002 

Manatee,  PL 
Sarasota,  FL 

7520 

Savannah,  GA 

0.9950 

Bryan,  GA 

i 

.- 

Chatham,  GA 

EfRngham,  GA 

7560 

Scranton-Wilk&s-Ba 
Columbia.  PA 

TB-HaxMon.  PA 

0.9126 

Lackawanna.  PA 

•         •                                           *■ 

Luzerne,  PA 

Wvomina.  PA 

7600 

Seattle-Bellevue-Evt 
Island.  WA 

rBtt.WA 

1.2177 

. 

King.  WA 

Snohomish,  WA 

f» 

f 

j. 

-X 

'- 

s 
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MSA  Code  NumlMr 

UrtMn  ATM  (ConstitiMnt  CountiM  or  County  Equlvalonts)' 

Wagamcta' 

7610 

Sharon.  PA 
Mercer,  PA 

0.8351 

7620 

Sheboygan,  Wl 
Sheboygan,  Wi 

0.9230 

7640 

Sherman-Denison,  TX 
Grayson,  TX 

0.982? 

7680 

Shrevaport-Bos^er  City.  LA 

0.9537 

=  . 

Bossier.  LA 
Caddo,  LA 
Webster,  LA 

7720 

Sioux  City.  lA-NE 
Woodbury,  lA 
Dakota,  NE 

0.9600 

7760 

Sioux  Falls.  SD 
Lincoln,  SD 
Minnehaha,  SD 

0.9824 

7800 

South  Bend.  IN 
SL  Joseph.  IN 

1.0402 

7840 

Spokane.  WA   , 
Spokane.  WA 

1.1517 

7880 

Springfield,  IL .. 
MenanJ.IL 
Sangamon,  IL 

0.9189 

7920 

Springfield,  MO 
Christian,  MO 
Greene,  MO 

0.8940 

Webster,  MO 

^. 

8003 

Springfield,  MA 
(Hampden,  MA 
Hampshire,  MA 

1.1596 

8050 

State  College,  PA 
Centre,  PA 

0.9489 

8080 

Steul)enville-Weirton,  OH-WV 
Jefferson,  OH 
Brooke,  WV 

0.9343 

Hancock,  WV 

8120 

Stockton-Lodi,  CA 
San  Joaquin,  CA 

1.1149 

8140 

Surrter.  SC 
Sumter,  SC 

0.8780 

8160 

Syracuse.  NY 
Cayuga,  NY 
Madison,  NY 
Onondaga,  NY 
Oswego,  NY 

1.0309 

8200 

Taconta.  WA 
Pierce,  WA 

1.1610 

8240 

Tallahassee.  FL 
Gadsden,  FL 
Leon,  FL 

a.9025 

8280 

Tampa-St.  Petersburg-Clearwater,  FL 

0.9620 

Hemando,  FL 

Hillsborough,  FL 

Pasco,  FL 

•- 

Pinellas.  FL 

56500 
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MSACodcNumlMr 

Urban  Area  (CofwtHuent  Couirties  or  County  Equivaiants)^ 

Wage  Index' 

fla?o 

Tem  Haute,  IN 
Clay,  IN 
Vermillion.  IN 
Vigo.  IN 

0.9126 

8360 

Texarkana,  AR-Tex$rkana,  TX 
Miller,  AR 
Bowie.  TX 

0.8583 

8400 

Toledo.  OH 
Fulton.  OH 
Lucas.  OH 
Wood.  OH 

- 

1.0411 

8440 

Topeka,  KS 
Sha\wnee,  KS 

0.9762 

8480 

Trenton,  NJ 
Mercer,  NJ 

. 

1.1071 

8520 

Tucson,  AZ 
Pinrja.AZ 

0.9467 

8560 

Tulsa,  OK 
Creek,  OK 
Osage,  OK 
Rogers,  OK 
Tulsa,  OK 
Wagoner.  OK 

»                               ' 

0.8842 

8600 

Tuscaloosa,  AL 
Tuscak>08a,  AL 

0.8628 

8640 

Tyler,  TX 
Smith.  TX 

1.0104 

8680 

Utica-Rome.  NY 
Herkimer,  NY 
OnekJa.NY 

> 

0.8983 

8720 

Vallejo-Fakiield-Nap 
Napa.CA 
Solano,  CA 

a.CA 

1.4172 

8735 

Ventura.  CA 
Ventura,  CA 

1.1776 

8750 

Victoria,  TX 
Vtetoria,TX           1 

0.9292 

8760 

Vineland-Millville-Bri^geton,  NJ 
Cumberland,  NJ 

1.0645 

8780 

Vis^ia-Tulare-Portel(ville,  CA 
Tulare,  CA 

1.0006 

8800 

Waco.TX 
McLennan,  TX 

0.8567 

* 

••> 

> 

'v. 

> 
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MSA  Cods  NumbM^ 

Urtim  ATM  (ConslitiMnt  Counties  or  County  Eouivaionts)' 

Mfagelndne 

8840 

Washington.  DC4AD-VA-WV 
District  of  Columbia,  DC 

1.1515 

Calvert,  MD 

Charles.  MD 

Frederick.  MD 

Montgomery,  MD 

Prince  Georges,  MD 

^ 

Alexandria  City,  VA 

~~ 

Ariington.  VA 

aa*e,VA 

"'      ■        -•      ' 

Culpeper,VA 
Fairfax,  VA 
Fairfax  City,  VA 

'' 

Falls  Church  City,  VA 

' 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George.  VA 

Loudoun.  VA 

• 

Manassas  City.  VA 

« 

Manassas  Paric  City,  VA 
Prince  William,  VA 
Spotsylvania,  VA 

Stafford.  VA 

Warren.  VA 

Beri(eley,WV 
Jefferson,  WV 

8920 

WatBrtoo-Ce(iarFaKs,tA 
Black  Hawk.  lA 

0.8563 

8940 

WBusau.  Wl 
Marathon.  Wl 

1.0381 

8960 

IVesf  Pa/m  Beach-Boca  Raton.  FL 
Palm  Beach.  FL 

1.0548 

9000 

Wheeling.  WV-OH 
Belmont,  OH 

0.8140 

Marshan.WV 

" 

Ohio.WV 

9040 

Wichita.  KS 

1.0103 

-"•    "   - 

Butier.  KS 

^ 

Harvey,  KS 
Sedgwick.  KS 

9080 

Wichita  Falls.  TX 
Archer.  TX 
Wichita.  TX 

0.9018 

9140 

Willlamsport.  PA 
Lycoming,  PA 

0.9067 

9160 

Wilmington-NewarK  DE-MD 
Newcastle.  DE 
Cecil.  MD 

1.1857 

9200 

Wilmington.  NC 
BrunswKk,  NC 

1.0230 

New  Hanover.  NC 

■* 

9260 

Yakinta.  WA 
Yakima.  WA 

1.1216 

9270 

Voto,  CA 
Yoto.  CA 

1.0012 

9280 

Yor*.  PA 
Yorti.  PA 

0.9579 
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MSA  Coda  Number 


9320 


9340 


9360 


Urban  Area  (Conrtituen  Counties  or  County  EquivletHsV  jWaoe  InSm? 


YoungsM¥m-Wafrep,  OH 
Columbiana,  OH 
Mahoning,  OH 
Trumbull.  OH 


Yuba  City.  CA 
Sutter,  0^ 
Yuba.CA 


Yuma,AZ 
Yuma.AZ 


This  column  lists  each  MSA  area  name  and  each  \ 
not  listed  in  this  Table  are  considered  to  t)e  Rural , 
Tat>leB. 


0.9931 


1.0905 


0.9115 


jnty  or  county  equivalent,  in  the  MSA  area.  Counties 
Wage  Index  values  for  these  areas  are  found  in 


^age  index  values  are  based  on  FY  2000  hospital  cost  report  data  before  reclassification.  This  wage 
index  is  further  adjusted.  Wage  index  values  greyer  than  0.8  are  subject  to  a  budget-neutrality  adjustment 
caJculatad  by  multiplying  the  hospital  wage  index  value  for  a  given  area  by  a  budgetHfieutrality  factor  of 
1 .061 238.  Wage  index  values  below  0.8  are  accused  to  be  the  greater  cf  a  1  &-percent  increase,  subject  to 
a  maximum  wage  irulex  value  of  0.8,  or  a  budget-niButrality  adjustment  calculated  by  multiplying  the  hospital 
wage  index  value  for  a  given  area  by  the  budget-ntutrality  factor.  We  have  completed  all  of  these 
adjustm^its  and  included  them  in  the  wage  index  values  reflected  in  this  table. 

TABLE  B--MAGB  IUDBZ  FOR  RURAL  ARBAS 


. 

MSA  Code  Number 

1 

onurban  Area 

Wage  Index* 

9901 

Alabama 

0.8129 

■    .    -• 

9902 

Alaska 

1.3046 

' 

9903 

Arizona 

0.9013 

• 

9904 

Arkansas 

0.8135 

■ 

9905 

California 

1.0443 

- 

9906 

Cok>rado 

0.9567 

9907 

Connecticut 

1.3153 

9908 

Delaware 

0.9687 

9910 

Ftorida 

0.9354 

9911 

Georgia 

0.8734 

9912 

Hawaii 

1.0883 

' 

9913 

■    ■ 

Idaho 

0.9283 

<^ 

9914 

Illinois 

0.8706 

9915 

Indiana 

0.9291 

4>      " 

9916 

Iowa 

0.8824 

9917 

Kansas 

0.8408 

■' 

* 

4 
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MSA  Code  NumbM* 

Nonufbsn  Atm 

W^elndnc' 

9918 

Kentucky 

0^74 

9919 

Louisiana 

0.8030 

9920 

Maine 

0.8417 

9921 

Maiyland 

0.9494 

9922 

Massachusrtis 

1.1979 

9923 

Michigan 

0.9561 

9924 

Minnesota 

0.9711 

9925 

Mississippi 

0.8150 

9926 

Missouri 

0.8512 

9927 

Montana 

0.9000 

9928 

Nebrasio 

0.8706 

9929 

Nevada 

1.0164 

9930 

New  Hampshire 

1.0396 

9931 

New  Jersey' 

9932 

Newlt4exico 

0.9415 

9933 

New  York 

0.9065 

9934 

North  CaroBna        ^ 

0.9197 

9935 

North  Dakota 

0.8265 

9936 

Ohk) 

0.9140 

9937 

Oklahoma 

0.8055 

9938 

Oregon 

1.0934 

9939 

Pennsylvania 

0.8980 

9940 

Puerto  Rkx) 

0.5009 

9941 

Rhode  island* 

9942 

South  Carolina 

0.9134 

9943 

South  Dakota 

0.8294 

9944 

Tennessee 

0.8359 

9945 

Texas 

0.8300 

S6504 
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USA  Code  Number 

NonurtanAiea 

Wage  Index* 

9946 

Utah 

0.9862 

9947 

Vennont 

0.9917 

9948 

Virgin  Islands 

1.0200 

9949 

Virginia 

0.9025 

9950 

Washington 

1.0802 

9951 

West  Virginia 

0.8463 

9952 

1          Wisconsin 

0.9723 

9963 

1          Wyoming 

0.9559 

996S 

Guam 

0.8325 

Wage  Index  values  are  t>ased  on  FY  2000  hospital  cost  report  data  before  reclassification.  This  wage 
index  is  further  ad|u8ted.  Wage  index  values  {ieater  than  0.8  are  subject  to  a  txjdget-neutraRyadjjustnient 
calculated  by  muMpiying  the  hospital  wage  ind^x  value  for  a  given  area  by  a  budgrt-neutraHty  factor  of 
1.061238.  Wage  index  values  below  0.8  are  ajijusted  to  be  the  greater  of  a  1&-percent  Increase,  subject  to 
a  maximum  wage  Index  value  of  0.8,  or  a  budgtat-neutraiity  adjustment  caicuiated  by  multipiying  the  hoqsital 
wage  index  value  for  a  given  area  by  the  budg^eutraiity  footer.  We  have  completed  all  of  these 
adjustments  and  included  them  in  the  wage  Itk^x  values  reflected  in  this  tat>le. 

*AI  counties  wMhin  ttte  State  are  classified  as  urt)an. 


COM  4iao-*t-c 

m.  Waiver  of  Proposed  Rulemaking 
and  Waiver  of  30-Day  Delay  in  Efifective 
Date 

We  are  waiving  notice  and  comment 
rulemaking,  as  well  as  the  30-day  delay 
in  the  effective  date,  before  the 
provisions  of  this  notice  take  effect.  We 
may  waive  notice  and  comment 
rulemaking  procedures  if  we  find  good 
cause  to  do  so  (that  is,  notice  and 
comment  procedures  are  impracticable, 
unnecessary,  or  contrary  to  Uie  public 
interest)  and  the  agency  incorporates  a 
statement  of  the  finding  and  the  reasons 
for  waiver  in  the  notice  issued. 

In  addition,  under  the  Administrative 
Procedure  Act  (5  U.S.C.  section  553  (d)), 
an  agency  may  waive  the  30-day  delay 
in  the  effective  date  if  the  agency  finds 
good  cause  to  do  so  (meaning,  once 
again,  that  the  delay  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest),  and  the  agency  incorporates, a 
statement  of  the  finding  and  its  reasons 
in  the  rule  at  the  time  it  is  issued. 

We  find  it  unnecessary  to  undertake 
notice  and  comment  rulemaking 
because  the  methodologies  used  to 
determine  the  hospice  wage  index  have 
been  previously  subjected  to  public 
comments,  and  this  notice  merely 
reflects  the  application  of  those 
previously  established  methodologies. 


In  this  notice,  we  are  not  changing  the 
methodologies,  but  merely  performing 
the  ministerial  function  of  applying 
methodologies  previously  subject  to 
notice  and  puplic  conmient.  Therefore, 
we  believe  it  is  unnecessary  to  engage 
in  notice  and  comment  rulemaking  and 
for  good  causf ,  we  waive  notice  and 
comment  procedures. 

We  also  believe  that  good  cause  exists 
to  Wciive  both  notice  and  comment 
rulemaking  aijd  the  30-day  delay  in  the 
effective  datei  because  it  is  in  the  public 
interest  to  make  this  notice  effective  on 
October  1.  20f3.  The  statute  in 
1814(i){l)(C)(ii)(VII)  of  the  Act  requires 
annual  updates  to  the  hospice  payment 
rates  and  wag^  indices.  In  addition,  the 
Federal  Regulktions  at  42  CFR 
418.306(b)(2)  knd  (c)  require  annual 
updates  to  hospice  wage  indices  and 
require  that  such  updates  be  effective 
for  the  FY,  beginning  on  October  1 .  We 
do  not  have  sufficient  time  to  either 
engage  in  notice  and  comment 
rulemaking  o^  apply  a  30-day  delay  in 
the  effective  qate  prior  to  such  date. 
Moreover,  if  We  do  not  make  this  notice 
effective  on  the  implementation  date  of 
October  1,  2003,  the  hospice  agencies 
would  be  required  to  continue  to  use  the 
previous  200^  FY  wage  index  for  the 
2004  payment  rates. 

Finally,  for  the  reasons  stated  above, 
at  this  time,  we  believe  it  would  be 


impracticable  to  both  meet  the 
requirement  that  updated  rates  be  in 
effect  by  October  1,  2003,  and  also 
engage  in  notice  and  comment 
rulemaking  or  apply  the  30-day  delay  in 
the  effective  date  prior  to  that  date. 
Therefore,  for  the  reasons  stated 
above,  we  find  there  is  good  cause  to 
waive  notice  and  comment  procedtu-es, 
as  well  as  the  30-day  delay  in  the 
effective  date  of  the  Administrative 
Procedure  Act. 

IV.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104-4),  and 
Executive  Order  13132.  In  tiiis  notice, 
we  identified  the  impact  on  hospices  as 
a  result  of  updating  die  hospice  wage 
index.  The  methodology  for  computing 
the  wage  index  for  FY  2004  was 
determined  through  a  negotiated 
rulemaking  committee  and 
implemented  in  the  August  8, 1997  final 
rule  (62  FR  42860).  This  notice  only 
updates  the  hospice  wage  index  in 
accordance  with  that  methodology.  We 
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believe  these  changes  to  be 
insignificant.  As  Table  C  below 
indicates,  we  estimate  that  the  total 
hospice  payments  will  increase  from 
last  year  by  0.6  percent,  or  $24,271,000. 

Executive  Oraer  12866  directs 
agencies  to  assess  ail  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  We  have  determined  that 
this  notice  is  not  an  economically 
significant  rule  under  this  Executive 
Order. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  $29  million  in  any  1  year  (for 
details,  see  the  Small  Business 
Administration's  regulation  at  65  FR 
69432.  that  sets  forth  size  standards  for 
health  care  industries).  For  purposes  of 
the  RFA,  most  hospices  are  small 
entities.  Approximately  70  percent  of 
Medicare  certified  hospices  are 
identified  as  voluntary,  government,  or 
other  agencies,  and,  therefore,  are 
considered  small  entities.  Because  the 
National  Hospice  and  Palliative  Care 
Organization  estimates  that 
approximately  79  percent  of  hospice 
patients  are  Medicare  beneficiaries,  we 
have  not  considered  other  sources  of 
revenue  in  this  analysis. 

As  discussed  below,  nu"al  hospices 
will  receive  a  slight  increase  in 
payment.  Overall  riual  hospices  will 
receive  an  increase  of  0.9  percent  and 
urban  hospices  will  receive  an  increase 
of  0.6  percent.  Urban  hospices  in  New 
England,  Middle-Atlantic,  and  Puerto 
Rico  regions  will  experience  a  decrease 
of  0.4  percent,  1.1  percent,  and  0.5 
percent  respectively.  Middle  Atlantic 
and  Puerto  Rico  rural  regions  will  also 
experience  a  decrease  of  0.7  and  5.1 
percent  respectively.  Of  the  urban 
hospices,  the  Pacific  region  will 
experience  the  greatest  increase  of  2. "3 
percent.  The  remaining  rural  regions 
will  experience  an  increase  in  payment 
ranging  from  0.2  in  New  England  to  a 
2.6  increase  in  West  South  Central. 
Puerto  Rico  will  experience  decreased 
payment  in  both  its  urban  and  rural 
areas.  Overall,  Puerto  Rico  rural 


hospices  will  receive  the  largest 
decrease  of  5.1  percent.  The  Middle 
Atlantic  rural  and  urban  hospices  will 
also  receive  decreased  payment.  Most 
regions  will  experience  an  increase  in 
payment  in  both  urban  and  nu-al 
regions.  The  South  Atlantic  urban  and 
East  North  Central  rural  hospices  will 
experience  a  slight  increase  of  0.1 
percent  respectively.  Therefore,  based 
upon  analysis  of  the  wage  index 
changes  for  FY  2004,  the  urban  and 
rural  Puerto  Rico  and  Middle  Atlantic 
hospices  will  be  negatively  impacted 
the  most.  The  Pacific  and  West  South 
Central  urban  regions  as  well  as  the 
West  South  Central  and  South  Atlantic 
rural  regions  will  be  positively 
impacted.  The  payment  decreases  in 
certain  areas  indicate  that  this  notice 
will  have  an  impact  on  a  small  niunber 
of  small  entities.  However,  nationwide, 
hospices  will  receive  an  overall  increase 
in  estimated  payments.  We  estimate  that 
total  hospice  payments  will  increase  by 
0.6  percent,  or  $24,271,000.  Rural 
hospices,  with  the  exception  of  Puerto 
Rico  and  Middle  Atlantic  regions  will 
receive  the  largest  increase  in  payments 
for  FY  2004.  We  estimate  that  rural 
hospice  payments  overall  will  increase 
by  $4,284,000.  We  believe  the  anomaly 
of  Puerto  Rico  rural  region,  with  the 
greatest  decrease  overall  in  payment,  the 
West  South  Central  rural  region  increase 
of  2.6  percent,  and  the  Pacific  urban 
region  increase  of  2.3  percent  are 
attributable  to  changes  in  the  MSA 
hospital  wage  indices. 

Under  the  Medicare  hospice  benefit, 
hospices  can  provide  four  different 
levels  of  care  days.  The  majority  of  the 
days  provided  by  a  hospice  are  routine 
home  care  days.  Therefore,  the  number 
of  routine  home  care  days  can  be  used 
as  a  proxy  for  the  size  of  the  hospice, 
that  is,  the  more  days  of  care  provided, 
the  larger  the  hospice.  Using  routine 
home  care  days  as  a  proxy  for  size,  our 
analysis  indicates  that  the  impact  of  the 
wage  index  update  on  small  hospices 
(those  that  provide  up  to  1,754  days  of 
routine  home  care)  will  experience  a  1.3 
percent  increase.  Rural  Puerto  Rico  with 
4  hospices  and  28,000  routine  care  days 
will  experience  a  decrease  of  5.1  percent 
while  rural  West  North  Central  with  178 
hospices  and  492,000  routine  home  Ccire 
days  will  have  an  increase  of  0.8 
percent.  However,  most  small  entities 
will  experience  a  slight  increase  in 
payment.  Therefore,  we  certify  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  in  accordance  with  the  RFA. 

Furthermore,  the  wage  index 
methodology  was  previously 
determined  by  consensus  through  a 
negotiated  rulemaking  committee  that 


included  representatives  of  national 
hospice  associations;  rural,  urban,  large 
and  small  hospices;  multi-site  hospices; 
and  consumer  groups.  Based  on  all  of 
the  options  considered,  the  committee  ' 
agreed  on  the  methodology  described  in 
the  committee  statement,  and  it  was 
adopted  into  regulation  in  the  August  8, 
1997  final  rule.  The  committee  also 
agreed  that  this  was  favorable  for  the 
hospice  community,  as  well  as  for 
beneficiaries.  In  developing  the  process 
for  updating  the  wage  index  in  the  1997 
final  rule,  we  fully  considered  the 
impact  of  this  methodology  on  small    - 
entities  and  attempted  to  mitigate  any 
potential  negative  effects. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  piuposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  an 
MSA  and  has  fewer  than  100  beds.  We 
have  determined  that  this  notice  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  rural 
hospices. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that. may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million  or  more. 
This  notice  has  no  substantial  effect  on 
State,  local  or  tribal  governments  or  on 
•the  private  sector.  We  have  determined 
that  this  notice  will  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  notice  under  the 
threshold  criteria  of  Executive  Order 
13132,  Federalism,  and  have 
determined  that  this  notice  will  not 
have  an  impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local,  or  tribal 
governments. 

B.  Anticipated  Effects 

We  have  compared  estimated 
payments  using  the  FY  1983  hospice 
wage  index  to  estimated  payments  using 
the  FY  2004  wage  index  and  determined 
the  current  hospice  rates  to  be  budget  " 
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neutral.  This  impact  analysis  compares 
hospice  pajmients  using  the  FY  2003 
hospice  wage  index  to  the  estimated 
payments  uising  the  FY  2004  wage 
index.  The  data  used  in  developing  the 
quantitative  analysis  for  this  notice  were 
obtained  from  the  March  2003  update  of 
the  national  claims  history  file  of  all 
bills  submitted  during  FY  2002.  We 
deleted  bills  from  hospices  that  have 
since  closed. 

Table  C  below  demonstrates  the 
results  of  our  analysis.  In  column  2  of 
Table  C,  we  indicate  the  number  of 
routine  home  care  days  that  were 
included  in  our  analysis,  although  the 
analysis  was  performed  on  all  types  of 
hospice  care.  Column  3  of  Table  C 
indicates  payments  that  were  made 
using  the  FY  2003  wage  index.  Column 
4  of  Table  C  is  based  on  FY  2003  claims 
(for  hospices  in  business  during  that 
time  period)  and  estimates  payments  to 
be  made  to  hospices  using  the  FY  2004 
wage  index.  The  final  column,  which 
compares  columns  3  and  4,  shows  the 
percent  change  in  estimated  hospice 
payments  made  based  on  the  category  of 
the  hospice. 

Table  C  categorizes  hospices  by 
various  geographic  emd  provider 
characteristics.  The  first  row  displays 
the  results  of  the  impact  analysis  for  all 
Medicare  certified  hospices.  The  second 
and  third  rows  of  the  table  categorize 
hospices  according  to  their  geographic 


location  (urbs  n  and  nual).  Our  analysis 
ihdicted  that  here  are  1,314  hospices 
located  in  urt  an  areas  and  840  hospices 
located  in  rur  il  areas.  The  next  two 
groupings  in  the  table  indicate  the 
number  of  hospices  by  census  region, 
also  broken  down  by  luban  and  rural 
hospices.  Tha  sixth  grouping  shows  the 
impact  on  hospices  based  on  the  size  of 
the  hospice's  program.  We  determined 
that  the  majoiity  of  hospice  payments 
are  made  at  the  routine  home  care  rate. 
Therefore,  we|  based  the  size  of  each 
individual  hospice's  program  on  the 
number  of  roi  itine  home  care  days 
provided  in  2  302.  The  next  grouping 
shows  the  im  jact  on  hospices  by  type 
of  ownership  The  final  grouping  shows 
the  impact  or  hospices  defined  by 
whether  they  are  provider-based  or 
freestanding. 

The  results  of  our  analysis  shows  that 
the  majority  c  f  hospices  are  in  urban 
areas  and  pro  /ide  the  vast  majority  of 
routine  home  care  days.  However  rural 
hospices  will  receive  a  larger  percent 
increase  in  pj  yment  of  0.9  percent  in 
contrast  to  0.(  i  percent  for  urban 
hospices. 

The  greates :  increases  in  payment  are 
for  urban  Moi  intain  and  rural  West 
Central  regions  with  a  2.3  percent  and 
2.6  percent  increase,  respectively.  The 
greatest  decre  ase  in  payment  is  for  rural 
Puerto  Rico  m  ith  a  5.1  percent  decrease 
and  the  urbaii  Middle  Atlantic  region 


with  a  1.1  percent  decrease.  With  the 
exception  of  the  Middle  Atlantic  with  a 
0.7  percent  decrease,  the  remainder  of 
the  rural  areas  range  from  0.1  percent 
increase  in  the  East  North  Central  to  an 
increase  of  2.6  percent  in  the  West 
South  Central.  The  remainder  of  the 
urban  areas  varies  from  a  decrease  of  0.5 
percent  in  Puerto  Rico  to  an  increase  of 
1.8  percent  in  the  West  South  Centred 
region. 

The  breakdown  by  size  indicates  an 
increase  of  1.3  percent  in  payment  are 
for  hospices  with  routine  home  care  day 
under  9,681  while  large  size  hospices 
with  the  greatest  number  of  routine 
home  care  days  will  increase  by  0.5 
percent. 

Government  owned  hospices  will 
have  a  1.9-percent  increase  while 
voluntary  owned  hospices  with  the 
iMgest  number  of  routine  home  pare 
days  will  receive  0.2-percent  increase  in 
payment. 

Home  health  agency  based  hospices 
will  have  a  1  percent  payment  increase 
in  contrast  to  a  decrease  of  0.1  percent 
for  skilled  nursing  facility  based 
hospices  with  the  lowest  number  of 
routine  home  care  days.  In  contrast, 
freestanding  hospices,  which  represent 
the  largest  number  of  hospices  agencies, 
with  the  greatest  number  of  routine 
home  care  days  will  have  an  estimated 
0.7  percent  increase  in  payment. 
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(BY  GEOGRAPHIC  LOCATION): 
ALL  HOSPICES 


URBAN  HOSPICES 


RURAL  HOSPICES 


BY  REGION  -  URBAN: 


NEW  ENGLAND 


MIDDLE  ATLANTIC 


SOUTH  ATLANTIC 


EAST  NORTH  CENTRAL 


EAST  SOUTH  CENTRAL 


WEST  NORTH  CENTRAL 


WEST  SOUTH  CENTRAL 


MOUNTAIN 


PACIFIC 


PUERTO  RICO 


BY  REGION  -  RURAL: 


NEW  ENGLAND 


MIDDLE  ATLANTIC 


SOUTH  ATLANTIC 


EAST  NORTH  CENTRAL 


EAST  SOUTH  CENTRAL 


WEST  NORTH  CENTRAL 


WEST  SOUTH  CENTRAL 


MOUNTAIN 


PACIFIC 


PUERTO  RICO 


ROUTINE  HOME  CARE  DAYS: 


0-1.754  DAYS 


1.754 -4.373  DAYS 


4.373-9.681  DAYS 


9.681  +  DAYS 


TYPE  OF  OWNERSHIP: 


VOLUNTARY 


PROPRIETARY 


GOVERNMENT 


OTHER 


HOSPICE  BASE: 


FREESTANDING 


HOME  HEALTH  AGENCY 
HOSPITAL 


SKILLED  NURSING  FACILITY 


Number 
of 

Hospices 
(1) 


Number  of 
Routine  Home 
Care  Days  in 
Thousands 
(2) 


2.154 


1j314 


840 


87 


163 


183 


225 


96 


96 


179 


88 


170 


27 


27 


34 


128 


133 


86 


178 


103 


91 


56 


334 


436 


534 


849 


1.301 


638 


182 


33 


970 


627 


542 


15 


Payments  usirig  FY 
2003  Wage  Index  in 
Thousands 
(3) 


28^ 


23j590 


4.500 


747 


2.576 


5.155 


3.875 


A 


1,440 


3,327 


1.612 


_2^5 


267 


84 


196 


940 


677 


780 


492 


714 


299 


290 


28 


301 


1j309 


3.621 


22.493 


17.331 


9,988 


662 


108 


17.850 


5,960 


4,144 


136 


Estimated 
Payments  using 
FY  2004  Wage 
Index  in 
Thousands 

m 


3,775.993 


3.280.633 


495.360 


3.800.264 


3.300.620 


499.645 


119.620 


380^^16 


777.378 


529.378 


204.225 


176,145 


419.312 


234.455 


418.030 


21.575 


10.337 


23.147 


104.853 


75.843 


81.929 


54.986 


71.014 


34.523 


36^ 


2.246 


36.887 


151.924 


436.072 


3.105.116 


2.344,877 


1,337,387 


80,489 


13.241 


2^19,663 


802,388 


532,409 


21,533 


119.109 


376.322 


777.871 


533.941 


204.519 


176,441 


427.056 


236.124 


427.760 


21j477 


10.357 


22,980 


105.942 


75.908 


82.694 


55.445 


72.875 


34.606 


36.706 


2.132 


37.350 


153.921 


441.791 


3.120.788 


2,349,041 


1.355,906 


82,036 


13,281 


2.435.738 


810.231 


532.792 


21^503 


Percent 
Change  in 
Hospice 
Payments 
(5) 


0.6 


0.6 


0.9 


-0.4 


-1.1 


0.1 


0.9 


0.1 


0.2 


1.8 


0.7 


2.3 


-0.5 


0^ 


-0.7 


1.0 


0.1 


0.9 


0.8 


2.6 


0.2 


0.6 


-5.1 


1.3 


1.3 


1.3 


0.5 


0.2 


1.4 


1.9 


0.3 


0.7 


1.0 


0.1 


-0.1 
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C.  Conclusion 

Our  impact  analysis  compared 
hospice  payments  by  using  the  FY  2003 
wage  index  to  the  estimated  payments 
using  the  FY  2004  wage  index.  Through 
the  analysis,  we  estimate  that  total 
hospice  payments  will  increase  from 
Jast  year  by  0.6  percent  or  by 
$24,271,000.  Additionally,  we 
compared  estimated  payments  using  the 
FY  1983  hospice  wage  index  to 
estimated  payments  using  the  FY  2004 
wage  index  and  determined  the  current 
hospice  wage  index  to  be  budget 
neutral,  as  required  by  the  negotiated 
rulemaking  committee.  We  have 
determined  that  this  rule  is  not  an 
economically  significant  rule  under 


Executive  Ordtr  12866.  Although  we 
believe  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


iber  of  small  entities,  we 
Sve  effects  into 
luring  the  negotiated 
3cess.  We  have 
^t  this  rule  will  not  have 
ipact  on  the  operations  of 
imber  of  small  rural 
Uy,  this  rule  will  not 

have  a  conseqiential  effect  on  State, 

loc  il,  or  tribal  Eovernments. 


substantial  ni 
took  any  negatj 
consideration  | 
rulemaking  pr 
determined  th^ 
a  significant  ii 
a  substantial 
hospitals.  Fina 


OMB  Review 

In  accordance  with  the  provisions  of 
Executive  Ord^  12866,  the  Office  of 
Management  apd  Budget  reviewed  this 
notice. 


Authority:  Section  1814(1)  of  the  Social 
Security  Act  (42  U.S.C.  1395f  (i)(l)). 

(Catalog  of  Federal  Domestic  Assistance; 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  24,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  July  28,  2003. 
Tommy  G.  Thompson, 

Secretary. 

[PR  Doc.  03-24817  Filed  9-29-03;  8:45  am] 
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Proclamatioii  7708  of  September  25,  2003 

National  Farm  Safety  and  Health  Week,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Almost  half  of  the  land  in  the  United  States  is  used  for  agricultural  produc- 
tion, and  our  Nation  depends  on  our  hard-working  farm  and  ranch  families 
for  food,  fiber,  and  the  good  stewardship  of  our  environment.  As  we  celebrate 
National  Farm  Safety  and  Health  Week,  we  give  thanks  for  their  dedication, 
sacrifice,  and  contributions  to  ovu-  country,  and  we  renew  oiu-  commitment 
to  the  health  and  livelihoods  of  American  farm  and  ranch  families. 

America  must  continue  to  promote  the  safety  of  our  farmers  and  ranchers. 
Farming  and  ranching  can  be  dangerous  work;  in  2002,  the  agriculture 
industry  had  the  second-highest  rate  of  deaths  due  to  accidents.  Proper 
education  and  training  are  critical  to  protecting  the  safety  of  farmers  and 
ranchers.  By  working  together  to  encourage  careful  use  of  equipment  and 
facilities,  America  helps  our  farm  and  ranch  families  remain  healthy  and 
more  productive  than  any  other  farmers  in  the  world. 

This  year's  theme  for  National  Farm  Safety  and  Health  Week,  "Secure  Your 
Farming  through  Safety  and  Health,"  also  encourages  farmers  and  ranchers 
to  focus  on  farm  security  issues.  Farm  and  ranching  communities  play 
a  vital  role  in  protecting  America's  food  supplies,  water  resources,  and 
farm  chemicals.  Their  efforts  are  important  to  the  safety  and  security  of 
our  citizens. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  21  through 
September  27,  2003,  as  National  Farm  Safety  and  Health  Week.  I  call  upon 
the  agencies,  organizations,  and  businesses  that  serve  America's  agricultural 
workers  to  strengthen  their  commitment  to  promoting  farm  safety  and  health 
programs.  I  also  urge  all  Americans  to  honor  our  agricultural  heritage  and 
to  recognize  our  farmers  and  ranchers  for  their  remarkable  contributions 
to  our  Nation's  vitality  and  prosperity. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
day  of  September,  in  the  year  of  our  Lord  two  thousand  three,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-eighth. 


[FR  Doc.  03-24917 
Filed  9-29-03;  8:45  am] 
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Proclamation  7709  of  September  25,  2003 
Gold  Star  Mother's  Day,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  members  of  America's  Armed  Forces  now  protect  our  country  by  engaging 
the  enemies  of  freedom  in  Iraq,  in  Afghanistan,  and  on  other  fronts  in 
the  war  against  terrorism,  they  carry  on  a  noble  legacy.  Today,  Americans 
and  millions  around  the  world  enjoy  freedom  because  of  the  service  and 
sacrifice  of  our  military  men  and  women. 

The  cost  of  America's  freedom  is  often  personal.  Few  pay  more  dearly 
than  our  Gold  Star  Mothers,  who  have  endured  the  death  of  a  son  or 
daughter  in  service  to  our  country. 

More  than  75  years  ago,  one  mother's  determination  to  transform  her  personal 
loss  into  good  works  led  to  the  creation  of  the  American  Gold  Star  Mothers. 
After  receiving  notice  of  her  son's  death  in  aerial  combat  during  World 
War  I,  Grace  Darling  Seibold  devoted  her  energy  to  volunteering  in  a  local 
hospital.  She  began  reaching  out  to  other  mothers  whose  sons  had  died 
in  military  service  to  the  Nation.  She  organized  a  group  of  these  special 
mothers  to  help  them  comfort  each  other  and  care  for  hospitalized  veterans. 
Their  organization  was  named  after  the  gold  star  service  flag  that  families 
hvmg  in  their  windows  in  honor  of  femily  members  who  had  died  in  military 
service.  After  years  of  planning,  it  became  a  national  organization  in  1928. 
Since  then,  brave  women  have  continued  to  come  together  as  Gold  Star 
Mothers  to  ease  the  burden  of  their  loss  and  to  serve  others. 

Today,  numerous  chapters  of  Gold  Star  Mothers  across  our  Nation  ofer 
important  programs  and  services  to  enhance  the  lives  of  veterans  and  provide 
support  for  their  families.  Their  civic  education  programs  and  help  for 
those  in  need  honor  the  lives  of  their  sons  and  daughters  and  strengthen 
America. 

The  Congress,  by  Senate  Joint  Resolution  115  of  June  23,  1936  (49  Stat. 
1895  as  amended),  has  designated  the  last  Sunday  in  September  as  "Gold 
Star  Mother's  Day,"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Sunday,  September  28,  2003,  as  Gold  Star 
Mother's  Day.  I  call  upon  all  Government  officials  to  display  the  flag  of 
the  United  States  over  Government  buildings  on  this  solemn  day.  I  also 
encourage  the  American  people  to  display  the  flag  and  hold  appropriate 
meetings  in  their  homes,  places  of  worship,  or  other  suitable  places  as 
a  public  expression  of  the  sympathy  and  respect  that  om-  Nation  hdds 
for  our  Gold  Star  Mothers. 
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IN  WITNESS 
day  of  Sept' 
the  Independi 
twenty-eighth. 


M^HEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
in  the  year  of  our  Lord  two  thousand  three,  and  of 
of  the  United  States  of  America  the  two  hxmdred  and 


em  )er 


erce 
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Executive  Order  13317  of  September  25,  2003 

Volunteers  for  Prosperity 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  encourage  volunteer 
service  by  highly  skilled  Americans  to  support  major  initiatives  by  the 
United  States  for  promoting  health  and  prosperity  around  the  world,  it 
is  hereby  ordered  as  follows: 

Section  1.  (a)  Policy.  A  part  of  USA  Freedom  Corps,  "Volunteers  for  Pros- 
perity" is  a  call  to  service  to  support  major  U.S.  initiatives  that  promote 
health  and  prosperity  around  the  world.  Deploying  highly  skilled  volunteers 
abroad  is  an  efficient  way  to  use  our  resources  consistent  with  the  objectives 
of  the  United  States  Govenunenffe  global  prosperity  agenda.  United  States 
volunteers  will  help  to  achieve  the  objectives  of  the  global  prosperity  agenda, 
including  providing  clean  water  to  the  poor,  promoting  democratic  govern- 
ance, developing  economic  freedom,  promoting  free  and  open  markets,  and 
stemming  the  spread  of  HTV/AIDS. 

The  investment  of  Federal  resources  to  enable  U.S.  volunteers  to  work 
with  nongovernmental  and  voluntary  service  organizations  overseas  is'  a 
preferred  use  of  our  resources  and  also  will  help  leverage  private  sector 
resources.  United  States  citizens  who  are  skilled  professionals  and  who 
volunteer,  when  matched  with  organizations  working  on  specific  U.S.  pros- 
perity initiatives  overseas,  can  provide  invaluable  support  for  these  initiatives 
and  will  supplement  and  complement  the  traditions  and  accomplishments 
of  the  Peace  Corps. 

United  States  prosperity  initiatives  that  can  benefit  from  volimteer  service 
include,  but  are  not  limited  to,  the  Emergency  Plan  for  AIDS  Relief,  the 
Digital  Freedom  Initiative,  the  Water  for  the  Poor  hiitiative,  the  Trade  for 
African  Development  and  Enterprise  Initiative,  and  the  Middle  East  Partner- 
ship Initiative.  -        . ' 

Volunteer  service  in  support  of  other  initiatives,  consistent  with  U.S. 
foreign  policy,  shall  be  considered  as  well. 

(b)  Applicability.  The  following  agencies  are  subject  to  the  requirements 
of  this  order:  the  United  States  Agency  for  International  Development 
(USAID),  the  Department  of  State,  the  Department  of  Commerce,  the  Depart- 
ment of  Health  and  Human  Services,  and  such  other  Federal  agencies  as 
the  President  may  designate  in  the  future. 

Sec.  2.  Establishment,  (a)  Agencies  subject  to  this  order  shall  each  establish 
within  their  respective  organizations  an  Office  for  Volunteers  for  Prosperity 
(Office)  or,  as  appropriate,  an  operating  unit  within  an  office. 

(b)  Each  agency  subject  to  this  order  shall  provide  its  Office  or  unit 
with  appropriate  staff,  administrative  support,  and  resources  to  meet  its 
responsibilities  under  this  order. 

(c)  Each  of  these  Offices  or  imits  shall  begin  operations  no  later  than 
30  days  from  the  date  of  this  order. 

(d)  Agencies  subject  to  this  order  shall  consider,  in  evaluating  grant  applica- 
tions for  assistance  activities  to  be  implemented  abroad,  3ie  applicant's 
use  of  highly  skilled  U.S.  volunteers  to  support  U.S.  prosperity  objectives 
andjnitiatives. 

Sec.  3.  Purpose.  To  the  extent  permitted  by  law,  the  purpose  of  the  Offices 
will  be  to  promote,  expand,  and  enhance  well-defined  volunteer  service 
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major 
Su:h 


opportunities 
nongovernmental 
support  of 
this  order, 
actively  participating 
their  agencies, 
their  agencies 
USA  Freedom 
of  Faith-Based 


Sec.  4.  Fundir  g 
their  best  efforts 
listed  in  section 
tions  that  use 
identified  in 


or  highly  skilled  U.S.  professionals  who  wish  to  work  with 

and  voluntary  service  organizations  around  the  world  in 

U.S.  prosperity  initiatives  as  identified  in  section  1   of 

promotion,  expansion,  and  enhancement  would  include 

in  the  design  and  selection  processes  for  grants  within 

tracking  the  use  of  U.S.  private  volunteer  organizations  by 

and  coordinating  with  White  House  Offices  including  the 

Corps,  the  Office  of  National  ADDS  Policy,  and  the  Office 

and  Community  Initiatives,  as  appropriate. 

Agencies  subject  to  this  order  are  hereby  directed  to  use 

to  use  funds  available  for  the  U.S.  prosperity  initiatives 

1  of  this  order  to  provide  appropriate  support  to  organiza- 

highly  skilled  U.S.  volunteers  to  accomplish  the  objectives 

initiatives. 


those 


Coordination.  The  USAID  shall  serve  as  the  inter-agency  coordinator 

eers  for  Prosperity  initiative.   In  that  capacity,  the  USAID 

the  activities  that  fall  within  the  scope  of  the  initiative 

the  progress  of  the  initiative  to  the  USA  Freedom  Corps 

he  White  House  Office.  The  reports  shall  be  submitted  within 

the  date  of  this  order  and  annually  thereafter.  The  USA 

Council  shall  encourage  consistency  in  policies  and  practices 

subject  to  this  order,  as  appropriate,  for  purposes  related 

for  Prosperity  initiative. 


oCC.  d 

for  the  Volun 
shall  coordina  e 
and  report  on 
Office,  within 
180  days  aftei 
Freedom  Corp 
within  the 
to  the  Volunteers 


agei  icies 


Sec.  6.  Admini 

out  subject  to 

by  law,  and  coiisistent 


stration.  The  actions  directed  by  this  order  shall  be  carried 
the  availability  of  appropriations,  to  the  extent  permitted 
with  the  agencies'  missions. 


Sec.  7.  Judicia 
management  cf 
is  not  intendeld 
or  procedural, 
its  departmen 
any  other  person 


Review.  This  order  is  intended  only  to  improve  the  internal 

the  executive  branch  of  the  Federal  -Government,  and  it 

to,  and  does  not,  create  any  right  or  benefit,  substantive 

enforceable  at  law  or  in  equity,  against  the  United  States, 

s,  agencies,  or  other  entities,  its  officers  or  employees,  or 


(/^ 


THE  WHITE 
September  25, 


House, 

2003. 


o     1=^ 


Tuesday, 
September  30,  2003 


Part  Xn 


The  President 


Notice  of  September  29,  2003 — Report  to 
the  Congress  on  the  Memorandum  of 
Understanding  Between  the  Secretaries  of 
State  and  Homeland  Security  Concerning 
Implementation  of  Section  428  of  the 
Homeland  Security  Act  of  2002 


56519 


Federal  Register 

Vol.  68,  No.  189 

Tuesday,  September  30,  2003 


Tide  3— 

The  President 


Presidential  Documents 


Notice  of  September  29,  2003 

Report  to  the  Congress  on  the  Memorandum  of  Under- 
standing Between  the  Secretaries  of  State  and  Homeland  Se- 
curity Concerning  Implementation  of  Section  428  of  the 
Homeland  Security  Act  of  2002 


I  have  today  submitted  a  report  to  the  Congress  setting  forth  a  Memorandum 
of  Understanding  between  the  Secretary  of  State  and  the  Secretary  of  Home- 
land Security  governing  the  implementation  of  section  428  of  the  Homeland 
Security  Act  of  2002  (Public  Law  107-296).  The  Memorandum  of  Under- 
standing will  allow  the  Departments  of  State  and  Homeland  Security  to 
work  cooperatively  to  create  and  maintain  an  effective,  efficient  visa  process 
that  secures  America's  borders  from  external  threats  and  ensures  that  our 
borders  remain  open  to  legitimate  travel  to  the  United  States. 


(FR  Doc.  03-25023 
Filed  9-29-03;  1:28  pml 
Billing  code  3195-01-P 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  30, 
2003 

AGRICULTURE 
DEPARTMENT 
Agricuttural  Marketing 
Service 

Dates  (domestic)  produced  or 

packed  in — 

Caiifomia;  published  9-29-03 
Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in — 

Florida;  published  9-29-03 
AGRICULTURE 
DEPARTMENT 
Biodiesel  Fuel  Education 

Program;  administrative 

provisions;  published  9-30- 

03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Caiifomia;  published  9-30-03 
Pesticide  programs: 
Tolerance  reassessment 
decisions — 

Vinclozolin;  published  9- 
30-03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Zinc  phosphide;  published 
9-30-03 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 
Reports  and  guidance 
documents;  availability,  etc.: 
Preferential  treatment  of 
brassieres  under  the 
Caribbean  Basin 
Economic  Recovery  Act; 
published  9-30-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
San  Francisco  Bay,  CA— 
Security  zones;  published 

9-25-03 
Security  zones;  published 
9-26-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 
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Large  cargo  airplanes; 
flightdeck  security 
Correction;  published  9- 
30-03 
Ainworthiness  directives: 
MD  l-lelicopters.  Inc.; 
published  8-26-03 
Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  published 
■'   8-26-03 

Standard  instrument  approach 
procedures;  published  9-30- 
03 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  earner  safety  standards: 
Drivers'  hours  of  service — 
Technical  amendments; 
published  9-30-03 
Miscellaneous  technical 
amendments;  published  9- 
30-03 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Penalty  guidelines  and 
civil  penalties  for 
guidelines  violations; 
published  9-8-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  faiits,  vegetables,  and 
other  products;  inspection 
and  certification: 
Fees  and  charges  increase; 
comments  due  by  10-8- 
03;  published  9-8-03  (FR 
03-22682] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
10-9-03;  published  9-9-03 
[FR  03-23045] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing   - 
Service 

Prunes  (dried)  produced  in — 
Caiifomia;  comments  due  by 
10-6-03;  published  8-6-03 
[FR  03-19969] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Gentically  engineered 
organisms  and  products: 


Introductions  of  plants 
genetically  engineered  to 
encode  compounds  for 
industrial  use;  pennit 
•     requirements;  comments 
due  by  10-6-03;  published 
8-6-03  [FR  03-19877] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Special  programs: 
Tree  Assistance  Program; 
comments  due  by  10-10- 
03;  published  8-11-03  [FR 
03-20345] 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Guaranteed  loanmaking: 
Secondary  market  sales; 
fiscal  and  transfer  agent; 
comments  due  by  10-6- 
03;  published  8-6-03  [FR 
03-19987] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 

fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  10-9- 
03;  published  9-24-03 
[FR  03-24249] 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10-6- 
03;  published  9-5-03 
[FR  03-22571] 

Pacific  Coast  groundfish; 
Groundfish  Observer 
Program;  comments 
due  by  10-10-03; 
published  9-10-03  [FR 
03-22570] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
servk:es  (CHAMPUS): 
TRICARE  program- 
Individual  Case 
Management  Program 
withdrawn.  Persons  with 
Disabilities  Program 
renamed  Extended  Care 
Option  Program,  and 
other  administrative 
amendments;  comments 
due  by  10-6-03; 
published  8-6-03  [FR 
03-19822] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Enforcement: 
Permit  regulations;  Class  I 
administrative  civil 


penalties;  inflation 
adjustment;  comments 
due  by  10-6-03;  published 
8-20-03  [FR  03-21331] 

ENVIRONMENtAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03;  published 
9-5-03  [FR  03-22540] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Slate  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03;  published 
9-5-03  [FR  03-22539] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Caiifomia;  comments  due  by 
10-6-03;  published  9-4-03 
[FR  03-22445] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Caiifomia;  comments  due  by 

10-6-03;  published  9-4-03 

[FR  03-22446] 
Nevada;  comments  due  by 

10-8-03;  published  9-8-03 

[FR  03-22646) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nevada;  comments  due  by 
10-8-03;  published  9-8-03 
[FR  03-22647] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2,6-Diisopropylnaphthalene; 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-20307] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Spinosad;  comments  due  by 
10-6-03;  published  8-6-03 
[FR  03-20017] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Radiatkm  protection  programs: 


VI 
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Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 
characterization  program 
documents  availat)ility — 
Hanford  Site.  WA; 
comnr)ents  due  by  10^- 
03;  pubiistied  9-S-03 
[FR  03-22638] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Centralized  waste  treatment 
industry;  comments  due 
by  10-10-03;  published  9- 
10-03  [FR  03-2293(q 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations,  etc. — 
Other  financial  institutions 
and  Investments  in 
Farmers'  notes: 
^        comments  due  by  10- 
10-03;  published  8-11- 
03  [FR  03-20360] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Definition  of  radio  markets 
for  areas  not  located  in 
an  art}itron  survey  area; 
comments  due  by  10-6- 
03;  published  8-25-03  [FR 
03-21652] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Cantars  for  Medicare  & 
Itodicaid  Services 

Medicare: 

Hospital  outpatient 
prospective  payment 
system  and  2004  CY 
payment  rates;  comments 
due  by  10-6-03;  published 
8-12-03  [FR  03-20280] 

Physician  fee  schedule 
(2004  CY);  payment 
policies  and  relative  value 
unit  adjustments; 
comments  due  by  10-7- 
03;  published  8-15-03  [FR 
03-20662] 

Correction;  comments  due 
by  10-7-03;  published 
9-26-03  [FR  03-24548] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling — 

Trans  fatty  acids  in 
nutrition  lat>eiing, 
nutrient  content  claims, 
and  health  claims; 
footnote  or  disclosure 
statements;  comments 


due  by  10-9^03; 
published  7-11-03  tFR 
03-17526] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Freedom  of  Information  4ct: 
implementation: 
Confidential  commerci£  I 

information;  commerfs 

due  by  10-10-03; 

published  8-11-03  [Fp  03- 

20328] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 

10-6-03;  published  a[5-03 

[FR  03-19900] 
Ports  and  watenways  safely: 
Charleston  Hartrar,  Co  iper 

River,  SC;  regulated 

navigation  area; 

comments  due  by  1(^-7- 

03;  published  8-8-03|  [FR 

03-20196] 

HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 

National  Flood  Insurance 
Program: 
Private  sector  property 

insurers;  assistance; 

comments  due  by  lM-6- 

03;  published  9-5-Oq  [FR 

03-22659] 

HOMELAND  SECURITYl 
DEPARTMENT 

Immigration: 
Orphan  petitions;  advahce 
processing  applicaticri; 
validity  period;         J 
discretionary  extenssn; 
comments  due  by  1^-6- 
03;  published  8-7-03  [FR 
03-20173]  I 

INTERIOR  DEPARTMEffr 
Fish  and  Wildlife  Service 

Endangered  and  threateiped 
species: 
Critical  habitat 
designations — 
Peirson's  milk-vetch 
comments  due  by  10-6- 
03;  published  8-5-J33 
[FR  03-19670] 
Migratory  bird  permits: 
Application  fee  schedile; 
revision;  comments  iue 
by  10-10-03;  publisf  sd  8- 
26-03  [FR  03-21489 
Wild  Bird  Conservation  Act: 
Non-captive-bred  speces 
approved  list;  additi<  ns— 
Blue-fronted  Amazoi 
parrots  from  Argentina; 
comments  due  by)  1 0-6- 


03;  published  8-6-03 
[FR  03-19945] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulfur  operations: 
Incident  reporting 
requirements;  comments 
due  by  10-6-03;  published 
7-8-03  [FR  03-16782] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 

Canyonlahds  National  Park, 
Salt  Creek  Canyon,  UT; 
motor  vehicle  prohibition; 
comments  due  by  10-10- 
03;  published  8-11-03  [FR 
03-19964] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 

substances: 

2,5-Dimethoxy-4-(n)- 
propylthiophenethylamine, 
etc.;  placement  into 
Schedule  I;  comments 
due  by  10-8-03;  published 
9-8-03  [FR  03-22684] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

D.C.  Code;  civil  contempt  of 
court  commitments; 
comments  due  by  10-6- 
03;  published  8-5-03  [FR 
03-19853] 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Supplemental  standards  of 
ethical  conduct  for  National 
Endowment  for  the  Arts 
employees;  comments  due 
by  10-6-03;  published  9-5- 
03  [FR  03-22653] 

Supplemental  standards  of 
ethical  conduct  for  National 
Endowment  for  the 
Humanities  employees; 
comments  due  by  10-6-03; 
published  9-5-03  [FR  03- 
22654] 

Conflicts  of  interest;  cross 
reference  provision; 
comments  due  by  10-6-03; 
published  9-5-03  [FR  03- 
22655] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Emergency  planning  and 
preparedness;  comments 
due  by  10-7-03;  published 
7-24-03  [FR  03-18845] 


PERSONNEL  MANAGEMENT 
OFRCE 

Federal  computer  systems; 
security  awareness  and 
training  for  employees 
responsible  for  management 
or  use;  comments  due  by 
10-6-03;  published  9-4-03 
[FR  03-22487] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
-   Airbus;  comments  due  by 

10-8-03;  published  9-8-03 

[FR  03-22704] 
Cessna;  comments  due  by 

10-6-03;  published  7-28- 

03  [FR  03-19059] 
Horieywell  Intemational  Inc.; 

comments  due  by  10-7- 

03;  published  8-8-03  [FR 

03-20231]    ' 
McDonnell  Douglas; 

comments  due  by  10-6- 

03;  published  8-21-03  [FR 

03-21414]  . 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-19682] 
MD  Helicopters  Inc.; 
comments  due  by  10-7- 
03;  published  8-8-03  [FR  . 
03-19976] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions — 
Gulfstream  Aerospace  LP 
1125  Westwind  Astra 
airplanes;  comments 
due  by  10-9-03; 
published  9-9-03  [FR 
03-22797] 
Sabreliner  Model  NA-265 
Series  airplanes; 
comments  due  by  10-9- 
"'  03;  published  9-9-03 

[FR  03-22798] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  10-5-03;  published 
8-21-03  [FR  03-21459] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
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Occupant  crash  protection- 
Belted  frontal  barrier 

crash  test;  maximum 

test  speed  and  phase-In 

schedule;  comments 

due  by  10-6-03; 

published  8-6-03  [FR 

03-20054] 
Integral  lap/shoulder 

safety  tielts;  rear  seats 

requirement;  comments 

due  by  10-6-03; 

published  8-6-03  [FR 

03-20024] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Bank  activities  and  operations 
and  real  estate  lending  and 
appraisals: 

National  banks;  State  law 
applicability;  comments 
due  by  10-6-03;  published 
8-5-03  [FR  03-19906] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
At-risk  limitations;  interest 

other  than  that  of  creditor; 

comments  due  by  10-6- 

03;  published  7-8-03  [FR 

03-17090] 
Defined  contribution  plans; 

distribution  forms 

elimination;  comments  due 


by  10-6-03;  published  7-8- 
03  [FR  03-17089] 

Multi-step  transactions; 
effect  of  elections;  cross- 
reference;  comments  due 
by  10-7-03;  published  7-9- 
03  [FR  03-17227] 

Notarized  statements  of 
purchase;  comments  due 
by  10-8-03;  published  7- 
10-03  [FR  03-17088) 

Stock  basis  after  group 
stnjcture  change; 
comments  due  by  10-6- 
03;  published  7-8-03  [FR 
03-17091] 

Vans  and  light  tnjcks; 
depreciation;  cross- 
reference;  comments  due 
by  10-6-03;  published  7-7- 
03  [FR  03-17086] 
Procedure  and  administration: 

Fees  for  copies  of  exempt 
organizations'  material 
open  to  public  inspection; 
authorization;  cross- 
reference;  comments  due 
by  10-7-03;  published  7-9- 
03  [FR  03-17228] 

Information  reporting 
penalties  waiver;  prompt 
correction  determination; 
comments  due  by  10-7- 
03;  published  7-9-03  [FR 
03-17229] 


Retum  information 
disclosure  by  officers  and 
employees  for 
investigative  purposes; 
cross-reference; 
comments  due  by  10-8- 
03;  published  7-10-03  [FR 
03-17385] 

Testimony  or  production  of 
records  in  court  or  other 
proceeding;  comments 
due  by  10-7-03;  published 
7-9-03  [FR  03-17230] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whij:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Registar  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office.  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  ttie  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 
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Museum  and  Library  Servk:es 
Act  of  2003  (Sept.  25,  2003; 
117  Stat.  991) 
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